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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  351 
RIN  3206-AI09 

Reduction  in  Force  Service  Credit 

agency:  Office  of  Personnel 

Management. 

ACTION:  Correction  to  final  regulations. 


summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  a 
correction  to  the  final  regulations  that 
were  published  on  Wednesday,  April  7, 
1999.  This  correction  covers  service 
credit  for  reduction  in  force  purposes. 
DATES:  These  regulations  are  effective 
May  7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon  or  Jacqui  R. 
Yeatman  at  (202)  606-0960,  FAX  (202) 
606-2329. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  7,  1999,  OPM  published 
final  regulations  (64  FR  16797)  that 
cover  the  crediting  of  civilian  and 
uniformed  service  for  purposes  of 
reduction  in  force  competition  under 
part  351  of  this  title.  These  regulations 
are  effective  on  May  7,  1999. 

The  final  regulations  contained  a 
typographical  error  that  resulted  in  the 
inadvertent  omission  of  a  cross- 
reference  to  §  351.504(e)  in  final 
§  351.503(c)(3),  and  in  final  §  351.503(e). 
These  corrections  do  not  make  a 
substantive  change  in  the  procedures 
that  agencies  use  in  determining 
employees'  retention  standing. 

Reason  for  CorrectioB 

1.  Final  §351. 503(c)(1)  provides  that 
the  agency  is  responsible  for 
determining  an  emp^loyee's  retention 
service  computation  date.  Final 
§  351.503(c)(2)  provides  that  an 
employee's  retention  service 


computation  date  includes  all  actual 
creditable  civilian  and  uniformed 
service,  as  authorized  under  final 
§§  351.503  (a)  and  (b).  Final 
§  351.503(c)(3)  provides  that  an 
employee's  adjusted  retention  service 
computation  date  includes  both  the 
employee's  actual  service  creditable 
service,  and  additional  retention  service 
credit  for  performance.  As  published, 
.    final  §  351.503(c)(3)  contains  a  reference 
to  §  351.504(d),  which  covers  the 
amount  of  additional  retention  service 
credit  awarded  to  competing  employees 
covered  by  a  single  rating  pattern. 
However,  final  §  351.503(c)(3) 
inadvertently  omitted  a  reference  to 
§  351.504(e),  which  covers  additional 
retention  reference  credit  awarded  to 
competing  employees  covered  by 
multiple  rating  patterns.  This  document 
corrects  that  omission. 

2.  Final  §  351.503(e)  covers  how  the 
agency  calculates  the  adjusted  retention 
service  date.  As  published,  final 
§  351.503(e)  contains  a  reference  to 
§  351.504(d),  which  covers  the  amoimt 
of  additional  retention  service  credit 
awarded  to  competing  employees 
covered  by  a  single  rating  pattern,  but 
inadvertently  omits  a  reference  to 
§  351.504(e),  which  covers  additional 
retention  reference  credit  awarded  to 
competing  employees  covered  by 
multiple  rating  patterns.  This  document 
corrects  that  omission. 

Correction 

In  rule  document  99-8587  beginning 
on  page  16797  in  the  issue  of 
Wednesday,  April  7,  1999,  make  the 
following  corrections: 

On  page  16800,  in  the  third  column, 
correct  §  351.503(c)(3)  and  §  351.503(e) 
to  read  as  follows: 

§  351 .503    Length  of  service. 

***** 

(c)  *   *   * 

(3)  The  adjusted  service  computation 
date  includes  all  actual  creditable 
service  under  paragraph  (a)  and 
para^aph  (b)  of  this  section,  and 
additional  retention  service  credit  for 
performance  authorized  by  §§  351.504 
(d)  and  (e). 
***** 

(e)  The  adjusted  service  computation 
date  is  calculated  by  subtracting  from 
the  date  in  paragraph  (d)(1)  or  (d)(2)  of 
this  section  the  additional  service  credit 
for  retention  authorized  by  §§  351.504 
(d)  and  (e). 


Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

(FR  Doc.  99-10960  Filed  4-30-99;  8:45  ami  ) 

BILUNG  CODE  632S-01-P  J 
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OFFiCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AI68 

Prevailing  Rate  Systems;  Change  in 
Survey  Cycle  for  the  Southwestern 
Michigan  Appropriated  Fund  Wage 
Area 

AGENCY:  Office  of  Personnel 
Mcinagement. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  an  interim  rule 
to  change  the  full-scale  survey  cycle  of 
the  Southwestern  Michigan 
appropriated  fund  Federal  Wage  System 
wage  area  fi-om  odd  to  even-numbered 
fiscal  years.  This  change  is  being  made 
to  help  even  out  the  local  wage  survey 
workload  of  the  Department  of  Defense 
(DOD),  which  recently  assumed 
responsibility  for  conducting  all  Federal 
Wage  System  surveys. 
DATES:  This  interim  rule  is  effective  on 
June  2,  1999.  Comments  must  be 
received  on  or  before  Jime  2,  1999. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31,  1900  E  Street  NW.,  Washington, 
DC  20415,  FAX:  (202)  606-0824,  or 
email  to  payleave@opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Hopkins,  (202)  606-2848,  FAX: 
(202)  606-0824,  or  email  to 
jdhopkin@opm.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  has  requested 
that  the  Office  of  Personnel 
Management  change  the  survey  cycle  for 
full-scale  wage  surveys  in  the 
Southwestern  Michigan  wage  area  from 
odd  to  even-numbered  fiscal  years. 
Under  §  532.207  of  title  5,  Code  of 
Federal  Regulations,  the  scheduling  of 
wage  surveys  takes  into  consideration 
the  best  timing  in  relation  to  wage 
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usti^ents  in  the  principal  local 
enterprise  establishments, 
e  distribution  of  workload  of 
agency,  timing  of  surveys  for 
or  selected  wage  areas,  and 
schedu  ing  relationships  with  other  pay 


adj 

private 
reaso 
the  lea( 
nearby 


n<ble 


survey! 
This 
DOD's 
from 
agency 
Wage 


ion  >1 


Sy: 

Depart!  nent 
Octobe  r 
Regi 
wage 
IN,  Ind 
wage 
the 

special 
survey 
office 
survey! 
lA. 
fuU-sc 


SI  irveys 


ai  eas 


san  e 


vrill 


waj  e 


find  thtt 

the 

ru 

becausfe 

admi 

to  be 

wage 


i 


before 
October 


Federal  Register /Vol.  64,  No.  84 /Monday,  May  3,  1999 /Rules  and  Regulations 


request  was  made  to  even  out 
(Vage  survey  workload  and  stems 
D  3D's  recent  acquisition  of  lead 
responsibility  for  23  Federal 
stem  (FWS)  wage  areas  fi-om  the 

of  Veterans  Affairs,  hi 
2000  (FY  2001),  DOD's  Central 
Office  will  conduct  full-scale 
in  the  Ft.  Wayne-Marion, 
anapolis,  IN,  and  St.  Louis,  MO, 
In  the  St.  Louis  wage  area, 
office  will  also  conduct  a 
printing  and  lithographic 
In  October  1999  (FY  2000),  that 

conduct  full-scale  wage 
in  the  Davenport  and  Dubuque, 
areas.  DOD  requested  that  a 
a  le  wage  survey  for  the 
Southv  estern  Michigan  wage  area  be 
qted  in  October  1999.  A  wage 
survey  would  be  conducted  in 
2000.  This  change  will  help 
the  number  of  full-scale  wage 
conducted  each  year.  The 
of  the  Southwestern  Michigan 
relative  to  private  sector 
iustments  would  remain 
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The  federal  Prevailing  Rate  Advisory 
Commttee,  the  national  labor- 
managi  iment  committee  responsible  for 
advisir  g  0PM  on  matters  concerning 
the  pa)  of  FWS  employees, 
recomi  lended  by  consensus  that  we 
change  the  full-scale  survey  cycle  for 
the  Soi  ithwestem  Michigan  wage  area 
from  odd  to  even-numbered  fiscal  years. 

Waivei  of  Notice  of  Proposed 

Rulem^  iking  and  Delayed  Effective  Date 

PursUnt  to  5  U.S.C.  553(b)(3)(B),  I 
good  cause  exists  for  waiving 
ger  eral  notice  of  proposed 
lema  Idng.  The  notice  is  being  waived 
of  the  urgent  need  for 
administrative  procedures  and  planning 
completed  by  DOD  and  the  local 
s  irvey  committee  for  the 
Southwestern  Michigan  wage  area 

full-scale  wage  survey  begins  in 
1999  in  the  Southwestern 
Michigan  wage  area.  Plaruiing  for  the 

wage  survey  in  the 
South^ifestern  Michigan  wage  area  must 
une  1999. 


fiill- 
Soul 
begin 

Reguh  tory  Flexibility  Act 

I  cer  ify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  subsi  antial  number  of  small  entities 
becaus  e  they  will  affect  only  Federal 
agenci  ;s  and  employees. 


List  of  Subiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

Accordingly,  the  Office  of  Persormel 
Management  is  amending  5  CFR  part 
532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346,  §532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  A  to  Subpart  B  of  Part  532— 
(Amended] 

2.  Appendix  A  to  Subpart  B  is 
amended  by  revising  under  the  State  of 
Michigan  the  listing  of  fiscal  year  of 
full-scale  survey  from  "odd"  to  "even"  • 
for  the  Southwestern  Michigan  wage 
area. 

[FR  Doc.  99-10959  Filed  4-30-99;  8:45  am] 

BILLING  CODE  6325-01-P 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Parts  1 307  and  1 308 

Over-Order  Price  Regulation 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Final  rule. 

summary:  The  Northeast  Dairy  Compact 
Commission  amends  the  method  for 
determining  the  amoimt  of  the 
administrative  assessment  charged  to 
milk  handlers.  The  amended  rule  gives 
the  Commission  discretion,  in  any  given 
month,  to  waive  the  administrative 
assessment  entirely,  or  to  set  the  rate  at 
the  current  rate  of  3.2  cents,  or  less,  per 
hundredweight  of  fluid  milk.  The 
Conunission  also  promulgates  a  new 
rule  that  requires  handlers  to  make 
payment  to  the  Compact  Commission  by 
electronic  funds  transfer,  if  the  total 
amount  due  is  greater  than  $25,000. 
EFFECTIVE  DATES:  The  amendments  to 
part  1308  are  effective  July  1,  1999.  The 
amendments  to  part  1307  are  effective 
May  13,  1999. 

ADDRESSES:  Northeast  Dairy  Compact 
Commission,  34  Barre  Street,  Suite  2, 
Montpelier,  Vermont  05602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 


the  above  address  or  by  telephone  at 

(802)  229-1941,  or  by  facsimile  at  (802) 

229-2028. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Northeast  Dairy  Compact 
Commission  ("Commission")  was 
established  under  authority  of  the 
Northeast  Interstate  Dairy  Compact 
("Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut— Pub.  L.  93-320;  Maine- 
Pub.  L.  89-437,  as  amended.  Pub.  L.  93- 
274;  Massachusetts— Pub.  L.  93-370; 
New  Hampshire— Pub.  L.  93-336; 
Rhode  Island— Pub.  L.  93-106; 
Vermont — Pub.  L.  93-57.  In  accordance 
with  Article  I,  Section  10  of  the  United 
States  Constitution,  Congress  consented 
to  the  Compact  in  Pub.  L.  104-127 
(FAIR  Act),  Section  147,  codified  at  7 
U.S.C.  7256.  Subsequently,  the  United 
States  Secretary  of  Agriculture,  pursuant 
iu  7  U.S.C.  7256(1),  authorized 
implementation  of  the  Compact. 

Pursuant  to  its  rulemaking  authority 
under  Article  V,  Section  11  of  the 
Compact,  the  Commission  concluded  an 
informal  rulemaking  process  and  voted 
to  adopt  a  compact  over-order  price 
regulation  on  May  30,  1997.'  The 
Commission  subsequently  amended  and 
extended  the  compact  over-order  price 
regulation.-  In  1998,  the  Commission 
further  amended  specific  provisions  of 
the  over-order  price  regulation.'  The 
current  compact  over-order  price 
regulation  is  codified  at  7  CFR  Chapter 
XIII. 

On  November  27,  1998,  the 
Commission  issued  a  notice  of  proposed 
rulemaking  proceedings  on  several 
subjects  and  issues,  including  whether 
the  amount  of,  or  method  for 
determining,  the  administrative 
assessment  should  be  amended.*  The 
Commission  held  a  public  hearing  to 
receive  testimony  on  December  11,  1998 
in  Boxborough,  Massachusetts  and 
comments  were  received  until  5:00  p.m. 
on  December  31,  1998. 

On  January  13,  1999,  the  Commission 
held  its  deliberative  meeting,  pursuant 
to  7  CFR  1361.8,  to  consider  all  oral  and 
written  comments  received  at  the  public 
hearing  and  the  additional  comments 
received  by  the  Commission's  published 
comment  deadline  of  December  31, 
1998,  and  to  deliberate  and  act  on  the 
proposed  subjects  and  issues 
rulemaking  regarding  whether  the 


1  62  FR  29626  (May  30,  1997). 
^62  FR  62810  (Nov.  25,  1997). 
'63  FR  10104  (Feb.  27.  1998):  63  FR  46385  (Sept. 
1,  1998):  and  63  FR  65517  (Nov.  27.  1998). 
^63  FR  65563  (Nov.  27,  1998). 
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amount  of,  or  method  for  determining, 
the  administrative  assessment  should  be 
amended.'' 

Based  on  the  ored  testimony  and 
written  comments  received  in  that 
proceeding,  the  Commission  proposed 
to  amend  the  method  for  determining 
the  amount  of  the  administrative 
assessment  charged  to  milk  handlers 
and  also  proposed  to  add  a  new  rule 
that  would  require  handlers  to  make 
payment  to  the  Commission  by 
electronic  funds  transfer,  if  the  total 
amount  due  is  greater  than  $25,000.* 
The  Commission  held  a  public  hearing 
in  Concord,  New  Hampshire  on  March 
3,  1999  and  accepted  written  comments 
until  March  17.  1999.  The  Commission 
held  its  deUberative  meeting  on  April  7, 
1999  to  consider  all  the  comments  and 
testimony  received  regarding  the 
administrative  assessment  regulation, 
including  all  testimony  and  comments 
previously  received  in  the  December 
1998  proceeding.^  Based  on  the 
December  1998  and  March  1999 
rulemaking  records,  the  Conmiission 
amends  the  administrative  assessment 
regulation.  7  CFR  Part  1308,  to  give  the 
Commission  discretion,  in  any  given 
month,  to  waive  the  administrative 
assessment  entirely,  or  to  set  the  rate  at 
the  current  flat  rate  of  3.2  cents,  or  less, 
per  hundredweight  of  fluid  milk. 

In  addition  to  the  amendments  to  the 
administrative  assessment  regulation, 
the  Commission  also  promidgates  a  new 
rule  at  7  CFR  Part  1307,  to  require  milk 
handlers  to  make  payment  to  the 
Compact  Commission  by  electronic 
funds  transfer,  if  the  total  amoimt  due 
is  greater  than  $25,000. 

Article  V,  Section  11  of  the  compact 
delineates  the  administrative  procedm-e 
the  Commission  must  follow  in 
deciding  whether  to  adopt  or  amend  a 
price  regulation.  That  section  requires 
the  Commission  to  conduct  an  informal 
rulemaking  proceeding  governed  by 
section  four  of  the  federal 
Administrative  Procedures  Act 
("APA"),  as  amended,  5  U.S.C.  553,  to 
provide  interested  persons  with  an 
opportunity  to  present  data  and  views. 
The  informal  rulemaking  proceeding 
must  include  public  notice  and 
opportunity  to  participate  in  a  public 
hearing  and  to  present  written 
comment.  In  addition,  section  553(d)  of 
the  APA  provides  that  "publication  or 
service  of  a  substantive  rule  shall  be 
made  not  less  than  30  days  before  its 
effective  date,"  subject  to  several 


enumerated  exceptions,  including 
situations  where  the  agency  finds  "good 
cause"  for  dispensing  with  this 
requirement.  See,  5  U.S.C.  553(d)(3). 
The  Commission  finds  that  there  is 
good  cause  for  dispensing  with  the  30- 
day  waiting  period  of  §  553(d),  with 
regard  to  only  the  new  rule  at  section 
1307  requiring  payment  by  electronic 
funds  transfer,  because  compliance  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The 
Commission  emphasizes  that  the  new 
rule  requiring  payment  by  electronic 
funds  transfer  was  adopted  by  the 
Commission  after  a  comprehensive 
administrative  process,  including  public 
hearing  and  notice-and-comment 
rulemaking.*  The  Commission  received 
no  public  comments  regarding  the 
electronic  funds  transfer  rule.  The 
Commission  has  provided  actual  notice 
of  this  new  rule  to  all  effected  milk 
handlers  no  later  than  April  13,  1999 
and  the  first  day  of  required  compliance 
with  this  new  rule  will  be  May  18,  1999. 

n.  Summary  and  Analysis  of  Issues  and 
Comments 

Administrative  Assessment 

The  Commission  received  oral  and 
written  testimony  and  comments  from 
the  Commission's  Regulations 
Administrator,  Carmen  Ross,  and  eight 
commenters  in  the  December  1998 
subjects  and  issues  rulemaking 
proceeding,  regarding  whether  the 
amount  of,  or  method  for  determining, 
the  administrative  assessment  should  be 
amended.'  In  the  subsequent  March 
1999  proposed  rule  proceedings,  the 
Commission  received  oral  testimony 
from  Mr.  Ross  and  written  comments 
from  two  commenters.  io  The 
Commission  confirms  its  published 
analysis  of  the  testimony  and  written 
comments  received  in  the  December 
1998  proceeding."  Therefore,  the 
Commission  herein  supplements  that 
analysis  by  reviewing  the  testimony  and 
comments  received  in  the  March  1999 
proceedings. 

Mr.  Ross  opened  his  testimony  on 
March  3,  1999  by  repeating  the  main 
points  of  his  testimony  of  December  1 1 , 
1998.  Mr.  Ross  reiterated  that  the 


^64FR533(Jan.  5.  1999). 

*64FR  4353  (Jan.  28,1999). 

'64  FR  4353,  4355  (Jan.  28,  1999).  64  FR  14943 
(March  29, 1999)  and  Transcript  of  March  3. 1999 
public  hearing  at  9. 


«64FR4353(Jan.  28,  1999). 

"Carmen  L.  Ross,  Transcript  C'Tr.")  at  4;  Charles 
Arbing,  Tr.  at  30;  Diane  Bothfeld  Tr.  at  54  and 
Written  Comment  ("WC")  at  32;  Leon  J. 
Berthiaume.  WC  13  ;  Roben  D.  Wellington,  WC  16; 
Edward  W.  Gallagher.  WC  18;  Sally  J.  Beach.  WC 
21;  Michael  L.  Altman.  WC  25;  and  Leon  Graves. 
WC  34; 

'ORoss.  Record  ("R.")  at  9:  Michael  L.  Altman,  on 
behalf  of  Suiza  GTL,  LLC,  H.P.  Hood,  Inc.  and  the 
Stop  &  Shop  supermarket  Companies,  Inc.,  R.  at  38- 
42;  Diane  Bothfeld,  R.  43. 

"  64  FR  4353  (Jan.  28,  1999). 


Compact  authorizes  the  Commission  to 
impose  an  assessment  on  milk  handlers 
to  cover  the  costs  of  the  administration 
and  enforcement  of  the  over-order  price 
regulation.  He  explained  the  principle 
of  milk  market  regulation  that  the  milk 
handlers,  not  the  dairy  farmers,  are 
assessed  to  pay  the  costs  of  the 
administration  and  enforcement  of  the 
milk  market  regulation  and  that  this 
assessment  is  a  cost  of  doing  business  in 
the  milk  market. '2 

Mr.  Ross  also  explained  that  the 
Compact  requires  the  Commission  to 
establish  a  reserve  for  the  ongoing 
operating  expenses.''  The  current 
administrative  assessment  is  a  flat  rate 
of  3.2  cents  per  hundredweight  and 
results  in  a  variance  in  income  of  up  to 
13%  per  month.  I-*  Mr.  Ross  stated  that 
the  Commission  regulation  is,  in  all 
material  respects,  the  same  as 
corresponding  provisions  of  the  Federal 
Order  #1  regulations." 

Mr.  Ross  explained  that  under  the 
Federal  Market  Order  #1  regulation, 
"the  federal  market  order 
[Administrator]  can,  when  conditions 
warrant  it,  reduce  or  even  waive  the 
administrative  assessment."  '*  Under 
Federal  Market  Administrator 
Instruction  i207.  the  United  States 
Department  of  Agriculture  Dairy 
Division  (USDA)  recommends  that 
budgeted  operating  reserves  be 
maintained  within  a  range  of  80%  to 
120%  of  the  designated  reserve  level." 
At  the  subjects  and  issues  hearing  in 
December  1998.  a  milk  processor 
testified  in  support  of  an  amendment  to 
the  Commission's  administrative 
assessment  regulation  that  would 
recognize  the  Commission's  budget 
process,  impose  a  limitation  on  the 
Commission's  reserves  and  provide  for 
an  adjustment  or  waiver  of  the 
administrative  assessment  based  on  the 
budget  and  the  reserves.'*  As  is 
explained  in  more  detail  below,  the 
Commission  adopts  ^is  commenter's 
recommendations  in  all  material 
respects. 

Of  the  two  commenters  who 
participated  in  the  March  1999  public 
hearing  and  comment  part  of  this 
rulemaking  proceeding,  one  conunenter 
supported  the  proposed  rule  to  allow 


I2R0SS,  R.  at  15. 

"Ross,  R.  at  10;  See  also.  Compact  Article  IV, 
Section  10(9)  and  Article  Vn,  Section  18(a). 

"Ross,  R.  at  14-15. 

"Ross.  R.  at  11-12. 

"Ross.  R.  at  16. 

"Market  Administrator  Instruction  #207, 
December  1998  rulemaking  record.  WC  at  3-11.  and 
referenced  in  March  1999  rulemaking  record.  R.  «t 
17. 

"Arbing.  Tt.  at  53-53  (December  1998 
rulemaking  record). 
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the  CoE  imission  to  adjust  the 

adminii  trative  assessment  rate,  upward 

or  downward,  as  needed. ■'* 

The  c  ther  commenter,-'*  on  behalf  of 
the  three  major  fluid  milk  handlers  in 
New  En  gland,  generally  supported  the 
Commission's  proposal  to  permit  it  the 
discretisn  to  adjust  or  waive  the 
adminii  trative  assessment  rate  and 
further  -eiterated  his  two  main 
objectic  ns  (as  submitted  in  the 
Decemter  1998  subjects  and  issues 
proceec  ing)  -'  to  the  Commission's 
admini!  trative  assessment  regulation: 
(1)  Thai  the  Commission  should  not  use 
the  fun(  Is  generated  by  the 
adminii  trative  assessment  for  any 
purpos<  I  other  than  the  actual  costs  of 
comput  ing,  aimouncing,  collecting  or 
distribu  ting  the  over-order  obligation; 
and  (2)  that  the  administrative 
assessn  ent  is  an  unfair  burden  on  the 
milk  ha  ndlers.  The  Commission  has 
careful!  y  considered  these  arguments 
and  res  )ectfully  disagrees. 

In  m£  king  his  first  main  objection, 
this  coi  imenter  relies  on  a  narrow,  and 
inaccur  ite,  reading  of  the  language  of 
the  Con  ipact  to  argue  the  Commission 
must  oi  Jy  use  the  assessment  to 
adminii  ter  the  over-order  obligation 
provisi(  ins  of  the  Compact  Over-order 
Price  R(  (gidation.  The  commenter  asserts 
that  the  Compact  restricts  the 
admini:  trative  assessment  provision  of 
Article  Vn.  Section  18(a)  to  the 
administration  of  the  over-order 
obligation  only.^^  However,  the  full 
sentenc  e,  of  which  the  commenter 
quotes  only  a  portion,  plainly  and 
clearly  references  the  over-order  price 
regulat  on.  The  section  of  the  Compact 
in  ques  ion  provides,  in  relevant  part,  as 
follows  "In  addition,  if  regulations 
establis  ling  an  over-order  price  or  a 
compact  marketing  order  are  adopted, 
they  mi  y  include  an  assessment  for  the 
specific  purpose  of  their  administration. 
These  r  jgulations  shall  provide  for 
establis  iment  of  a  reserve  for  the 
commii  sion's  ongoing  operating 
expenses."  The  Conunission  concludes 
that  the  language  of  the  Compact  itself 
is  clear  and  for  this  reason  respectfully 
rejects  he  commenter's  suggested 
interpr(  station. 

In  addition  to  the  plain  language-of 
the  Cor  ipact,  accepted  principles  of 
statutoi  y  interpretation  also  compel 
rejection  of  this  commenter's  suggested 
reading  of  Section  18(a),  because  to  do 
so  wou  d  render  other  provisions  of  the 


I'Both  eld.  R.  at  43. 

'OAltniin.R.  at  38-42. 

2'  Altir  in,  December  1998  rulemaking  record,  WC 
at  26-30;  See  also,  Commission  analysis  of  these 
commenl  i  at  «4  FR  4334-^355  (|an.  28,  1999). 

"Altnim,  R.  at41. 


Compact  meaningless.  The  commenter's 
restrictive  interpretation  of  the  language 
of  the  Compact  would,  for  example, 
render  meaningless  the  provisions  of 
Article  IV,  Section  10.  That  section 
provides  eleven  separate  paragraphs  of 
provisions  that  the  Conunission  is 
specifically  authorized  to  include  in  a 
compact  over-order  price.'-'  Those 
provisions  are  not  restricted  to  the 
physical  activities  of  computing, 
announcing,  collecting  or  distributing 
the  over-order  obligation,  as  the 
commenter's  narrow  interpretation  of 
Section  18(a)  would  require. 
"[Ljegislative  enactments  should  not  be 
construed  to  render  their  provisions 
mere  surplusage."  Dunn  v.  Commodity 
Futures  Trading  Comm'n,  117  S.Ct.  913, 
917  (1997).  In  light  of  the  plain  language 
of  the  Compact,  reinforced  by 
application  of  accepted  principles  of 
statutory  construction,  the  Commission 
respectfully  rejects  this  commenter's 
interpretation  of  the  Compact. 

The  Commission  also  (leclines  to 
accept  the  narrow  interpretation  of 
Section  18(a)  of  the  Compact  advanced 
by  the  commenter  because  his 
interpretation  would  lead  to  such 
illogical  results  as  to  leave  the 
Conmiission  without  the  funds  to  carry 
out  its  obligations  and  responsibilities 
under  the  Compact  and  the  Over-order 
Price  Regulation  as  a  whole.-''  For 
example,  the  commenter's  suggestion 
that  the  administrative  assessment  be 
used  only  for  the  direc:t  costs  associated 
with  the  actual  computing,  announcing, 
collecting  or  distributing  the  over-order 
obligation,^**  would  leave  the 
Commission  without  fimds  for 
amending  the  over-order  price 
regulation,  as  authorized  by  Compact 
Article  V,  for  providing  handler 
exemption  petition  proceedings,  as 
required  by  Compact  Article  VI,  Section 
16,  or  for  conducting  and  administering 
the  activities  authorized,  or  required  by. 
Articles  I,  II,  IV,  or  VII  of  the  Compact.-^ 
Furthermore,  as  explained  below,  the 


-Mn  authorizing  the  Compact,  Congress 
specifically  prohibited  the  Commission  from 
including  a  provision  in  the  over-order  price 
4'egulation  for  compensatory  payments,  as  included 
in  Section  10(6).  7  U.S.C.  7256(7). 

^'See,  e.g.  Green  v.  Bock  Laundry  Machine  Co., 
490  U.S.  504,  509-10  (1989);  In  re  Pacific-Atlantic 
Trading  Co..  64  F.3d  1292,  1303  (9th  Or.  1995) 
("Legislative  enactments  should  never  be  construed 
as  establishing  statutory  schemes  that  are  illogical, 
unjust  or  capricious.")  (internal  citations  omitted). 
In  addition,  for  the  reasons  discussed  more  fully 
below,  the  Compact  producer-settlement  funds  are 
not  used  for  adininistrative  purposes  and  principles 
of  milk  market  regulation  assess  the  costs  of  the 
administration  of  milk  price  regulation  to  handlers, 
as  a  cost  of  doing  business  in  the  milk  marketplace, 
not  to  farmers  or  to  cooperatives,  as  suggested  by 
the  commenter. 

"Altman,  R.  at42. 

»  See  also.  64  FR  4354-55  (Jan.  28, 1999). 


Compact  is  designed  to  have  the 
administration  and  enforcement 
activities  of  the  Commission  supported 
by  assessments  on  handlers.  Article  VII, 
Section  18(b)  specifically  prohibits  the 
Commission  from  pledging  the  credit  of 
any  participating  state,  or  the  United 
States.  Although  the  Commission  may, 
at  times,  obtain  funding  from  other 
sources,  such  funds  cannot  be  obtained 
with  any  predictability,  and  Section  18 
does  not  compel  any  state  to  contribute 
fimds  to  support  the  activities  of  the 
Commission.  However,  if  the  receipt  of 
such  tmanticipated  fluids  are  sufficient, 
the  amendments  to  the  achninistrative 
assessment  rule  will  allow  the 
Commission  to  reduce  or  waive  the 
assessment  on  handlers. 

Therefore,  the  Commission  reaffirms 
its  interpretation  of  its  authority  under 
the  Compact  that  the  administrative 
assessment  may  be  used  to  fund  all 
administration  and  enforcement 
activities  to  implement  the  entire  over- 
order  price  regulation  and  to  effectuate 
its  obligations  and  responsibilities 
under  the  Compact.^^ 

The  core  of  this  commenter's  second 
main  argument  is  that  the 
administrative  assessment  places  an 
unfair  burden  on  milk  handlers.  The 
coinmenter  suggests  that  the 
Commission  should  fund  its  statutory 
and  regulatory  activities  through 
voluntary  contributions  of  states, 
cooperatives  and  handlers.  However, 
that  interpretation  is  contrary  to  the 
underlying  principles  of  milk  market 
regulation,  which  establishes  the 
handler's  cost  of  raw  milk,  including  the 
amoiuit  that  must  be  paid  to  producers 
and  the  cost  of  administration  of  the 
federal  regulation,  the  compact 
regulation  and  even  the  cost  of  fluid 
milk  promotion. 2*  The  interpretation  is 
also  contrary  to  the  design  of  the 
Compact,  which  specifies  that  the 
Commission  should  fund  its 
administration  and  enforcement  costs 
through  an  administrative  assessment 
on  milk  handlers.  Compact  Article  IV, 
Section  10(9)  and  Article  VII,  Section 
18(a).  Carmen  Ross  explained  the 
"regulatory  techniques  historically 
associated  with  milk  marketing,"  ^^  as 
they  specifically  relate  to  the 
administrative  assessment  component  of 
the  milk  regulation  principle,  as 
follows: 

As  I  just  stated,  the  Compact 
administration  assessment  regulation  is 
consistent  with  the  Federal  Market  Order  #1 
regulation  in  its  applicability  to  fluid  milk 


-'64  FR  4354-4355  (Jan.  28,  1999);  See  also,  Ross, 
R.  at  12-14. 

™  Ross,  R.  at  15-16,  27-29. 

« Compact  Article  n.  Section  3(b). 
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handlers.  The  principle  is  that  the  milk 
handlers,  not  the  dairy  farmer,  pay  for  the 
administration  and  enforcement  of  the  milk 
price  regulation.  This  is  a  cost  of  doing 
business  in  the  milk  market.  The  same  as  all 
other  costs  associated  with  the  assembly  and 
receipts  of  milk  at  the  plant. 

The  cost  of  milk  includes  the  announced 
Federal  Order  Class  I  price.  Federal  Order 
Administrative  Assessment,  Federal  Order 
Processor  Assessment,  Federal  Order 
differential.  Federal  Order  plant  zone, 
hauling,  handling,  farmer  or  cooperative 
premiums,  plant  loss  and  the  Compact  over- 
order  obligation  and  the  Compact 
administrative  assessment. 

The  total  of  all  the  above  is  the  handler's 
cost  of  raw  milk.  To  this  cost,  a  handler  will 
add  the  processing  cost,  container  cost, 
delivery  cost  and  margins  to  arrive  at  the 
handler's  sale  price.  The  Compact  assessment 
is  only  one  of  the  many  components  that  is 
included  to  arrive  at  the  sale  price  of  milk. 
The  Compact  administrative  assessment,  like 
all  other  costs,  are  ultimately  paid  by  the 
market,  the  consumer,  not  the  handler.^ 
The  Federal  Market  Administrator 
announces  the  raw  milk  price  on  the  ^ 
fifth  day  of  the  month  preceding  the 
month  the  announced  price  will  be 
applied.  This  advance  price 
annoimcement  allows  the  milk  handlers 
to  set  their  prices  accordingly  and  to 
recover  those  costs  from  the  milk 
marketplace.  If,  after  receiving  advance 
notice  of  the  price,  a  handler  does  not 
choose  to  include  a  particular 
component  in  his  selling  price,  that  is 
the  handler's  decision  and  not  within 
the  control  of  either  the  Federal  Market 
Order  Administrator  or  the  Compact 
Commission.  Therefore,  the 
administrative  assessment,  as  well  as  all 
other  costs  associated  with  milk  market 
regulation,  is  a  cost  of  doing  business  in 
the  milk  market.""  The  regulation  does 
not  require  the  assessment  to  come  from 
the  handler's  profit  line  and  the  advance 
price  announcement  allows  the 
handlers  the  opportimity  to  pass  the 
costs  on  in  setting  their  sale  price  for  the 
milk.  Therefore,  the  consumer,  and  not 
the  milk  handler,  is  paying  the 
incremental  cost  of  administering  the 
Compact  Over-order  Price  Regulation." 
Accordingly,  the  Commission 
respectfully  disagrees  with  the 
commenter's  assertion  that  the  Compact 
administrative  assessment  portion  of  the 
regulated  milk  price  places  an  unfair 
burden  on  milk  handlers. 

Contrary  to  this  commenter's  '3  broad 
complaints,  the  Commission  seeks  to, 
and  indeed  does,  incorporate  the 
interests  of  all  the  affected 
constituencies  in  its  regulatory 
decisions.  The  Commission  is  itself 


made  up  of  state  officials,  consumers, 
producers  and  processors.  The 
delegation  members  to  the  Commission 
are  appointed,  as  provided  in  the 
Compact,  as  passed  by  all  six 
participating  states  and  approved  by 
Congress.  Compact,  Article  HI,  Section 
4.  Two  of  the  states  specifically  require 
processors  to  be  a  part  of  the  state 
delegation.  Vermont,  6  V.S.A.  1823  ("A 
fourth  voting  member  shall  be  a  milk 
handler")  and  New  Hampshire,  RSA 
184-A:2  {"One  ovraer  or  officer  of  a 
fluid  milk  processing  or  distribution 
plant.")  Two  other  states  have 
appointed  members  to  the  delegation 
who  are  associated  with  fluid  milk 
processors.  Therefore,  the  interests  of 
milk  processors  are  clearly,  and 
actively,  represented  and  protected 
through  membership  in  the  state 
delegations  to  the  Compact 
Commission. 

In  addition,  the  Commission  always 
provides  the  opportunity  for  regulated 
handlers  to  participate  in  each  of  its 
rulemaking  proceedings  through 
attending  and  testifying  at  the  public 
hearings  and/or  submitting  written 
comments  and  testimony.^ 

After  careful  review  of  both  the 
December  1998  and  March  1999 
rulemaking  records  relating  to  the 
administrative  assessment  regulation, 
the  Commission  concludes  that  the 
model  used  by  the  USDA  is  an 
appropriate  standard  for  the 
Commission  to  use  in  the  establishment 
of  its  administrative  assessment  rate. 
Therefore,  the  Commission  amends  the 
administrative  assessment  provision  of 
the  over-order  price  regulation  to  give 
the  Commission  discretion,  in  any  given 
month,  to  waive  the  administrative 
assessment  entirely,  or  to  set  the  rate  at 
the  ciurent  flat  rate  of  3.2  cents,  or  less, 
per  himdredweight  of  fluid  milk.  In 
establishing  this  rate-setting  flexibility, 
the  Commission's  goal  is  to  maintain  a 
reserve  accoimt  in  the  range  of  80%  to 
120%  of  four-months  operating 
expenses,  as  determined  to  be  necessary 


»Ross.  R.  at  15-16. 
^'  Ross.  R.  at  15-16  and  28-29. 
"Ross.  R.  at  16  and  28-29. 
"  Altman,  R.  at  39-42. 


**  As  always,  the  Commission  encourages  and 
welcomes  full  participation  by  all  those  affected  by 
the  Commission's  regulations.  The  Commission 
notes,  however,  that  although  this  commenter  has 
submitted  written  arguments,  he  has  not  availed 
himself  of  the  opportunity  to  attend  either  of  the 
public  hearings  held  in  December  1998  or  March 
1999  by  the  full  Commission  regarding  the 
administrative  assessment  regulation.  The 
opportunity  for  interactive  discourse  with  the  full 
Commission,  offered  in  the  public  hearing  forum, 
is  very  beneficial  to  and  instructive  for  the 
Commission  and  such  participation  significantly 
advances  the  rulemaking  proceeding.  Indeed,  as 
discussed  above,  the  final  rule  adopted  by  the 
Commission  includes  major  elements  proposed  in 
the  testimony  of  one  commenter,  a  processor,  in  the 
December  1998  hearing.  Arbing.  Tr.  at  53-54 
(December  1998  rulemaking  record). 


in  the  budget  approved  by  the 
Commission.  This  range  is  not  binding 
on  the  Commission  and  the  Commission 
at  all  times  retains  the  discretion 
whether  to  waive  or  adjust  the  rate  of 
the  administrative  assessment. 

The  Commission  also  sought 
testimony  and  comment  on  whether  the 
administrative  assessment  regulation 
should  be  amended  to  permit  the 
Commission  to  adjust  the  rate  upward, 
from  the  current  rate  of  3.2  cents,  in 
exceptional  circumstances.  The 
Commission's  Regulations 
Administrator.  Carmen  Ross,  testified    * 
that  there  may  be  times  that  the 
Commission  needs  to  increase  the 
assessment  rate  to  "cover  operating 
expenses  because  of  unknown 
extraordinary  or  exceptional 
circumstances."  ^^  One  commenter 
supported  the  proposal  to  allow  the 
Commission  the  flexibility  to  increase 
the  administrative  assessment  rate  "to 
maintain  the  solvency  of  the  Compact  so 
it  can  maintain  its  operations  and  fulfill 
the  responsibilities  as  established  under 
the  law."  «- 

The  Commission  carefully  considered 
this  option  and  concluded  that  it  is  not 
necessary  at  this  time  tb  amend  the 
administrative  assessment  rule  to  permit 
an  increase  over  the  current  rate  of  3.2 
cents.  The  Commission  income  from  the 
administrative  assessment  is  sufficient 
to  cover  the  anticipated  and  budgeted 
expenses.  Although,  as  explained  above, 
the  Commission  disagrees  with  some 
processors'  assertions  that  the 
administrative  assessment  constitutes 
an  unfair  burden  on  milk  handlers,  the 
Commission  is  nevertheless  sensitive  to 
the  concerns  of  these  processors. 
Accordingly,  the  Commission  chooses 
not  to  add  a  rate  increase  provision  to 
the  regulation  in  cognizance  of  some 
processors'  perception  of  the 
Commission's  administrative 
assessment. 


Method  of  Payment 

The  Commission  also  promulgates  a 
new  regulation  which  requires  milk 
handlers  to  make  payment  of  the  over- 
order  obligation  and  administrative  \ 
assessment  to  the  Commission  by 
electronic  transfer  of  funds  if  the 
aggregate  total  due  for  the  month  is 
greater  than  $25,000.  The  Commission 
adds  this  rule  in  order  to  best  ensure  the 
efficient  and  timely  transfer  of  fimds 
into  the  producer-settlement  fund  and 
the  corresponding  timely  distribution  of 
funds  from  the  producer-settlement  • 


"Ross,  R.  at  18-19. 
»Bothfeld,R.  at43. 
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fund.'-'  Based  on  the  experience  of  the 
Commi  ssion  in  administering  the 
ucpr-settiement  fund,  most 

already  use  electronic  transfer 
The  Commission  also  uses 
ic  transfer  of  funds  for 
on  to  handlers  of  monies  from 
protiucer-settlement  fund.'"  The 
Commission  received  no  comments  on 
this  pre  posed  rule. 

ni.  Sui  unary  and  Explanation  of 
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irst  finding  considers  whether 
I  mdraents  to  the  Compact  Over- 
Regulation  serves  the  public 
The  Commission  determines 
public  interest  is  served  by 
the  Commission  discretion  to 
Entirely  or  set  the  administrative 
at  the  current  rate  of  3.2 
less,  per  hundredweight  of 
,  in  any  given  month,  to 
the  Commission's 

on  and  enforcement  of  the 
Price  Regulation,  as 
by  Article  VII,  Section  18(a) 
(lompact. 

Commission  also  determines  that 
ilic  interest  is  served  by  requiring 
milk  handlers  to  make 
to  the  Commission  by 

funds  transfer,  if  the  total 
due  is  greater  than  $25,000. 
ensures  the  Commission's 
jrocessing  of  the  monthly  pool, 
I  ayments  are  received  and 

within  two  business  days. 


rule 


b.  The  'mpact  on  the  Price  Level  Needed 
To  Ass  lire  a  Sufficient  Price  to 
Produc  ers  and  an  Adequate  Local 
SuppI}  of  Milk 


unendments  to  the  Compact 

Price  Regulation  adopted  in 
emaking  proceeding  are  related 
1  idministration  of  the  Over-order 
F  egulation  and  do  not  affect  the 
pply  of  milk  or  price  received  by 
other  than  through  ensuring 
receipt  of  payment  by  adoption 
lectronic  funds  transfer  rule. 


su 


ucers. 


R.  at  19-26. 
R.  at  24-25. 


c.  Whether  the  Major  Provisions  of  the 
Order,  Other  Than  Those  Fixing 
Minimum  Milk  Prices,  Are  in  the  Public 
Interest  and  Are  Reasonable  Designed 
To  Achieve  the  Purposes  of  the  Order 

The  Commission  concludes  that,  for 
the  same  reasons  identified  in  the  first 
finding,  the  amendments  adopted  in 
this  rulemaking  proceeding  are  in  the 
public  interest.  The  Commission  further 
concludes  that  the  Over-order  Price 
Regulation,  as  hereby  amended,  remains 
in  the  public  interest  in  the  maimer 
contemplated  by  this  finding. 

d.  Whether  the  Terms  of  the  Proposed 
Amendments  Are  Approved  by 
Producers 

The  fourth  finding,  requiring  the 
determination  of  whether  the 
amendment  has  been  approved  by 
producer  referendum  pursuant  to 
Article  V,  Section  13  of  the  Compact  is 
invoked  in  this  instance  given  that  the 
amendment  wall  affect  the  level  of  the 
price  regulation  on  the  producer  side.  In 
this  final  rule,  as  in  the  previous  final 
rules,  the  Commission  makes  this 
finding  premised  upon  certification  of 
the  results  of  the  producer  referendum. 
The  procedure  for  the  producer 
referendum  and  certification  of  the 
results  is  set  forth  in  7  CFR  Part  1371. 

Pursuant  to  7  CFR  1371.3  and  the 
referendum  procedure  certified  by  the 
Commission,  a  referendum  was  held 
during  the  period  of  April  16  through 
April  26,  1999.  All  producers  who  were 
producing  milk  pooled  in  Federal  Order 
#1  or  for  consumption  in  New  England, 
during  December  1998,  the 
representative  period  determined  by  the 
Commission,  were  deemed  eligible  to 
vote.  Ballots  were  mailed  to  these 
producers  on  or  before  April  16, 1999  by 
the  Federal  Order  #1  Market 
Administrator.  The  ballots  included  an 
official  summary  of  the  Commission's 
action.  Producers  were  notified  that,  to 
be  counted,  their  ballots  had  to  be 
returned  to  the  Commission  offices  by 
5:00  p.m.  on  April  26,  1999.  The  ballots 
were  opened  and  counted  in  the 
Commission  offices  on  April  27,  1999 
under  the  direction  and  supervision  of 
Commission  Chair  Mae  S.  Schmidle, 
designated  "Referendum  Agent." 

Twelve  Cooperative  Associations 
were  notified  of  the  procedures 
necessary  to  block  vote  by  letter  dated 
April  9,  1999.  Cooperatives  were 
required  to  provide  prior  written  notice 
of  their  intention  to  block  vote  to  all 
members  on  a  form  provided  by  the 
Commission,  and  to  certify  to  the 
Commission  that  (1)  timely  notice  was 
provided,  and  (2)  that  they  were 
qualified  under  the  Capper- Volstead 


Act.  Cooperative  Associations  were 
further  notified  that  the  Cooperative 
Association  block  vote  had  to  be 
received  in  the  Commission  office  by 
5:00  p.m.  on  April  26,  1999.  Certified 
and  notarized  notification  to  its 
members  of  the  Cooperative's  intent  to 
block  vote  or  not  to  block  vote  had  to 
be  mailed  by  April  20,  1999  with  notice 
mailed  to  the  Commission  offices  no 
later  than  April  22.  1999. 

Notice 

On  April  27,  1999,  the  duly 
authorized  referendum  agent  verified  all 
ballots  according  to  procedures  and 
criteria  established  by  the  Commission. 
The  ballots  cast  on  the  administrative 
assessment  amendment  and  the 
electronic  funds  transfer  amendment 
were  separately  reviewed  and  counted. 
A  total  of  3987  ballots  were  mailed  to 
eligible  producers.  All  producer  ballots 
and  cooperative  block  vote  ballots 
received  by  the  Commission  were 
opened  and  counted.  Producer  ballots 
and  cooperative  block  vote  ballots  were 
verified  or  disqualified  based  on  criteria 
established  by  the  Commission, 
including  timeliness,  completeness, 
appearance  of  authenticity,  appropriate 
certifications  by  cooperative 
associations  and  other  steps  taken  to 
avoid  duplication  of  ballots.  Ballots 
determined  by  the  referendum  agent  to 
be  invalid  were  marked  "disqualified" 
with  a  notation  as  to  the  reason. 

Block  votes  cast  by  Cooperative 
Associations  were  then  counted. 
Producer  votes  against  their  cooperative 
associations  block  vote  were  then 
counted  for  each  cooperative 
association.  These  votes  were  deducted 
from  the  cooperative  association's  total 
and  were  counted  appropriately.  Ballots 
returned  by  cooperative  members  who 
cast  votes  in  agreement  with  their 
cooperative  block  vote  were  disqualified 
as  duplicative  of  the  cooperative  block 
vote. 

Votes  of  independent  producers  not 
members  of  any  cooperative  association 
were  then  counted. 

The  referendum  agent  then  certified 
the  following  for  the  ballot  on  the 
administrative  assessment  amendment: 

A  total  of  3,987  ballots  were  mailed  to 
eligible  producers. 

A  total  of  3,010  ballots  were  returned 
to  the  Commission. 

A  total  of  34  ballots  were 
disqualified — late,  incomplete  or 
duplicate. 

A  total  of  2,976  ballots  were  verified. 

A  total  of  2,960  verified  ballots  were 
cast  in  favor  of  the  administrative 
assessment  amendment. 
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A  total  of  16  verified  ballots  were  cast 
in  opposition  to  the  administrative 
assessment  amendment. 

Accordingly,  notice  is  hereby 
provided  that  of  the  2,976  verified 
ballots  cast,  2,960,  99.5  %,  or,  a 
minimum  of  two-thirds  were  in  the 
affirmative. 

The  referendum  agent  then  certified 
the  following  for  the  ballot  on  the 
electronic  funds  transfer  amendment: 

A  total  of  3,987  ballots  were  mailed  to 
eligible  producers. 

A  total  of  3,010  ballots  were  returned 
to  the  Commission. 

A  total  of  35  ballots  were 
disqualified — late,  incomplete  or 
duplicate. 
A  total  of  2,975  ballots  were  verified. 
A  total  of  2,967  verified  ballots  were 
cast  in  favor  of  the  electronic  funds 
transfer  amendment. 

A  total  of  8  verified  ballots  were  cast 
in  opposition  to  the  electronic  funds 
transfer  amendment. 

Accordingly,  notice  is  hereby 
provided  that  of  the  2,975  verified 
ballots  cast,  2,967,  99.7%,  or,  a 
minimum  of  two-thirds  were  in  the 
affirmative. 

Therefore,  the  Commission  concludes 
that  the  terms  of  the  administrative 
assessment  and  electronic  funds  transfer 
amendments  are  approved  by 
producers. 

rV.  Good  Cause  for  Effective  Date 
Within  30  Day  Notice  Period 

The  Administrative  Procedure  Act,  5 
U.S.C.  553(d),  requires  that  the  Compact 
Commission  publish  a  substantive  rule 
not  less  than  30  days  before  its  effective 
date,  except  that  this  time  period  is  not 
required  for  a  substantive  rule  as 
otherwise  provided  by  the  agency  for 
good  cause  found  and  published  with 
the  rule.  The  Commission  concludes 
that,  to  the  extent  that  the  electronic 
funds  transfer  rule  is  a  substantive  rule, 
the  Commission  nevertheless  finds  that 
there  is  good  cause  for  non-compliance 
with  the  30-day  advance  publication 
provision  of  553(d)  and  publishes  this 
final  rule  on  May  3, 1999,  with  an 
effective  date  of  May  13,  1999. 

In  promulgating  this  new  regulation, 
the  Commission  specifically  finds  good 
cause  to  set  an  effective  date  within 
thirty  days  of  publication  in  the  Federal 
Register.  As  described  by  Carmen  Ross, 
the  Commission's  Regulations 
Administrator,  the  time  line  for  the 
Commission  to  receive  funds  fi-om  milk 
handlers  on  the  18th  of  the  month  and 
make  payments  from  the  producer- 
settlement  fund  on  the  2olth  of  the 
month  places  a  tremendous  burden  on 
the  Commission  to  clear  the  pool  in  two 
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business  days.^^  If  a  handler  makes 
payment  by  check,  the  funds,  although 
received  by  the  Commission  on  the  18th 
of  the  month,  are  not  always  available 
to  be  paid  out  on  the  20th  of  the 
month.'»«  The  Commission  disburses 
funds  through  electronic  transfer  and 
must  have  the  funds  available  to  make 
the  pajonents  out  of  the  producer 
settlement  fund.'*' 

If  the  payments  received  from 
handlers  by  check  exceed  the 
Commission's  reserve  amotmt  in  the 
producer-settlement  account,  the 
Commission  can  uniformly  reduce 
payments  back  to  handlers  or  establish 
a  line  of  credit  with  the  bank.''^  As  Mr. 
Ross  stated  in  his  testimony:  "Reducing 
payments  to  the  handlers  would  create 
havoc  since  all  handlers  would  have 
already  included  the  anticipated 
amount  due  from  the  Commission  on 
their  payroll  and  handlers  would  face  a 
shortage  of  funds."  ■»'  Alternatively, 
either  the  producer-settlement  fund  or 
the  Commission  administrative  fund 
would  have  to  incur  the  cost  of 
establishing  a  line  of  credit.'"  Based  on 
the  price  announcement  on  March  5, 
1999  for  April  milk,  the  Commission 
will  be  faced  with  the  possibility  of 
confronting  this  problem  during  the 
pool  to  be  run  on  May  18  through  20. 
In  order  to  ensure  timely  receipt  of 
available  funds  to  the  producer- 
settlement  fund,  and  the  timely 
distribution  irom  that  fund,  the 
Commission  finds  good  cause,  to  the 
extent  necessary,  to  set  an  effective  date 
of  this  new  regulation  of  May  13,  1999. 
The  Commission  determines  that,  in 
promulgating  the  electronic  funds 
transfer  mle,  compliance  with  the  30- 
day  waiting  period,  in  this  instance,  is 
excused  for  three  separate  reasons:  it  is 
(1)  impracticable,  (2)  imnecessary,  and 
(3)  contrary  to  the  public  interest-  See, 
e.g.,  Service  Employees  Intern  Union, 
Local  102  V.  County  of  San  Diego,  60 
F.3rd  1346  (9th  Cir.  1994)  (good  cause 
exemption  to  §  553(d)  includes 
situations  where  compliance  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest);  Buschmann  v. 
Schweiker,  676  F.  2d  352  (9th  Cir.  1982) 
(same). 

1.  It  would  be  impracticable  to 
provide  the  thirty-day  interval  because, 
based  on  the  April  price  of  milk 
announced  by  the  Federal  Market 
Administrator  on  March  5,  1999,  the 
Commission  will  run  its  largest  pool 


"Ross,  R.  at  20. 
«Ross,  R.  at  21. 
•"  Ross,  R.  at  24-25. 
■•2  Ross,  R.  at  25. 
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ever  on  May  18  through  20,  and  the 
anticipated  over-order  obligation  of 
several  handlers  will  exceed  the 
Commission's  reserve  fund.  The 
Commission  must  have  access  to  the 
handlers'  payments  by  May  20  in  order 
to  distribute  the  funds  for  payment  to 
producers.  Although  the  Commission 
began  this  proceeding  by  published 
notice  on  )anuary  28,  1999.  and  voted  to 
adopt  the  rule  on  April  7,  1999.  Article 
V,  Section  21  requires  the  Commission 
to  conduct  a  producer  referendum 
before  issuing  the  final  rule.  Based  on 
the  Commission's  producer  referendum 
procedure,  the  earliest  pubUcation  date 
is  May  3.  1999.  Therefore,  the  thirty-day 
notice  interval  is  impracticable  and 
compliance  vdth  that  rule  would  impair 
the  Commission's  ability  to  clear  the 
pool  on  May  20.  1999. 

2.  The  full  thirty-day  post-publication 
notice  period  is  unnecessary  because 
the  Commission  provided  actual  notice, 
by  certified  mail,  return  receipt,  to  all 
affected  handlers  no  later  than  April  13, 
1999. 

3.  In  this  instance,  the  full  thirty-day 
notice  requirement  is  contrary  to  the 
public  interest.  Based  on  the  anticipated 
volume  of  milk  in  the  pool  to  be  run  on 
May  18  through  20,  several  handlers 
will  owe  sums  in  excess  of  the  reserve 
balance  in  the  producer-settlement 
fund,  ff  just  one  of  those  handlers  makes 
payment  by  check  that  does  not  clear  by 
May  20,  the  Commission  will  be  forced 
to  uniformly  reduce  payments  out  of  the 
producer-settlement  fund  to  all 
handlers,  thereby  interfering  with  those 
handlers  already  prepared  payments  to 
producers.  The  public  interest  requires 
that  producers  receive  their  payments  in 
a  timely  manner.  Most  of  the  handlers 
already  make  payment  by  electronic 
funds  transfer,  and  the  Commission" 
disburses  funds  by  electronic  transfer. 
This  rule  will  only  affect  a  few  handlers, 
but  failure  to  implement  this  rule  prior 
to  May  18, 1999  could  result  in  an 
otherwise  unnecessary  reduction  in  the 
producer  payments  to  all  producers 
supplying  the  New  England  milk 
market.  The  Commission  emphasizes 
that  it  received  no  comments  opposing 
promulgation  of  this  requirement. 
Therefore,  the  Commission  concludes 
that  the  thirty-day  notice  period  is  not 

in  the  public  interest. 

Finally,  the  purpose  of  the  procedural 
requirement  that  a  rule  be  published 
thirty  days  prior  to  its  effective  date  is 
to  permit  those  affected  by  the 
Eunendment  a  reasonable  amount  of  time 
to  prepare  to  take  whatever  action  is 
prompted  by  the  final  rule.  As  noted 
above,  all  affected  handlers  have 
received  actual  notice  of  the  action 
required  by  the  rule  in  excess  of  thirty 
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days  of  he  date  the  action  is  first 
requirec  ,  May  18,  1999. 

Accordingly,  for  all  the  reasons 
described  above,  the  Commission 
concludps  that  the  full  thirty-day  post- 
publicafion  notice  period  is  not 
required 

V.  Required  Findings  of  Fact 

Pursuknt  to  Compact  Article  V, 
Section  !l2.  the  Compact  Commission 
hereby  finds: 

1.  The  t  the  public  interest  continues 
to  be  sei  ved  by  establishment  of 
minimun  milk  prices  to  dairy  farmers 
under  A  rticle  IV,  as  amended  to:  (1) 
permit  t  le  Commission  discretion,  in 
any  given  month,  to  waive  entirely  or  to 
set  the  rite  of  the  administrative 
assessm  jnt  at  the  current  rate  of  3.2 
cents,  oi  less,  per  hundredweight  of 
fluid  mi  ik;  and  (2)  require  handlers 
make  pj  yment  to  the  Commission  by 
electronic  funds  transfer,  if  the  total 
amount  due  is  greater  than  $25,000. 

2.  Th<t  the  previously  established 
level  prce  of  $16.94  (Zone  1)  to  dairy 
farmers  under  Article  IV,  is  unaffected 
by  these  amendments,  and  will  continue 
to  assuri ;  that  producers  supplying  the 
New  En  'land  market  receive  a  price 
sufficiei  it  to  cover  their  costs  of 
product  on  and  will  elicit  an  adequate 
supply  ( if  milk  for  the  inhabitants  of  the 
regulated  area  and  for  manufacturing 
purposas. 

3.  Thi  t  the  major  provisions  of  the 
order,  o  her  than  those  fixing  minimum 
milk  pri  ces,  are  and  continue  to  be  in 
the  pub  ic  interest  and  are  reasonably 
designed  to  achieve  the  purposes  of  the 
order. 

4.  Thi  it  the  terms  of  the  proposed 
amendn  lents  are  approved  by  producers 
pursuar  t  to  a  producer  referendum 
requirec  by  Article  V,  Section  13. 

List  of  Subjects  in  7  CFR  Parts  1307  and 
1308 

Milk. 

Codifica  ition  in  Code  of  Federal 
Regulations 

For  reasons  set  forth  in  the  preamble, 
the  Nor  heast  Dairy  Compact 
Commi!  sion  amends  7  CFR  parts  1307 
and  13C8  as  follows: 

PART  1907— PAYMEffTS  FOR  MILK 

1.  Th4  authority  citation  for  part  1307 
continuBS  to  read  as  follows: 

Autho  -ity:  7  U.S.C.  7256. 


[Redesignated] 

ton  1307.4  is  redesignated  as 


§1307.4 

2.  Se(ni 
§1307. 

3.  A  dew  §  1307.4  is  added  to  read  as 
follows 


§  1 307.4    Method  of  payment. 

If  the  combined  total  of  the  handler's 
producer-settlement  fund  debit  for  the 
month  £is  determined  under  §  1307.2(a) 
and  the  handler's  obligation  for  the 
month  as  determined  under  §  1308.1  of 
this  chapter  is  greater  than  $25,000, 
then  the  handler  must  make  payment  to 
the  compact  commission  by  electronic 
transfer  of  funds  on  or  before  the  18th 
day  after  the  end  of  the  month. 

PART  1308— ADMINISTRATIVE 
ASSESSMENT 

1.  The  authority  citation  for  part  1308 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7256. 

2.  Section  1308.1  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  1 308.1     Assessment  for  pricing 
reguiations  administration. 

On  or  before  the  18th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  compact  commission  his  pro 
rata  share  of  the  expense  of 
administration  of  this  pricing     .    ' 
regulation.  The  payment  shall  be  at  the 
rate  of  3.2  cents  per  hundredweight.  The 
compact  commission  may  waive,  or  set 
the  rate  at  an  amount  less  than  3.2  cents, 
pursuant  to  §  1308.2.  The  payment  shall 
apply  to: 
***** 

3.  A  new  §  1308.2  is  added  to  read  as 
follows: 

§  1 308.2    Method  to  waive  or  change  the 
administrative  assessment. 

The  compact  commission  may  waive 
or  change  the  assessment  for  pricing 
regulation  administration  to  maintain 
the  operating  reserve  in  the  range  of 
80%  to  120%  of  foiu  months  operating 
expenses,  as  determined  in  the  budget 
approved  by  the  compact  commission. 
The  compact  commission  will 
announce,  pursuant  to  §  1305.2  of  this 
chapter,  the  waiver  or  change  in  rate  of 
assessment. 

Dated;  April  27,  1999. 
Kenneth  M.  Becker, 

Executive  Director. 

[FR  Doc.  99-10967  Filed  4-30-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-3] 

Amendment  of  Class  E  Airspace; 
Toccoa,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  spelling  of  the  name  of  the 
municipality  and  the  abbreviation  of  the 
navigation  aid  reference  point  in  the 
airspace  description  of  a  final  rule  that 
was  published  in  the  Federjd  Register 
on  April  5,  1999.  (64  FR  16343), 
Airspace  Docket  No.  99-ASO-3. 

EFFECTIVE  DATE:  May  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  DOCID: 
&fl5ap99-5.  Airspace  Docket  No.  99- 
ASO-3,  published  on  April  5,  1999,  (64 
FR  16343),  revised  the  description  of  the 
Class  E  airspace  area  at  Toccoa,  GA. 
Errors  were  discovered  in  the  spelling  of 
the  municipality  and  the  abbreviation  of 
the  navigation  aid  reference  point  in  the 
airspace  description.  This  action 
corrects  those  errors. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
municipality  spelling  and  the 
abbreviation  of  the  navigation  aid 
reference  point  in  the  airspace 
description  for  the  Class  E  airspace  area 
at  Toccoa,  GA,  as  published  in  the 
Federal  Register  on  April  5,  1999,  (64 
FR  16343),  (Federal  Register  Document 
DOCID:  fr05ap99-5),  page  16343,  third 
column,  lines  3  and  16  from  the  bottom, 
are  corrected  as  follows: 

§71.71     [Corrected] 

***** 

ASO  GA  E    Toccoa,  GA  ICorrected] 

By  removing  "Toccoca"  and  substituting 
"Toccoa"  and  by  removing  "VOR"  and 
substituting  "VORTAC" 
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Issued  in  College  Park,  Georgia,  on  April 
15,  1999. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

[FR  Doc.  99-10442  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  491(>-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Chlortetracycline 
Hydrochloride 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
PennField  Oil  Co.  The  supplemented 
NADA  provides  for  a  revised 
withdrawal  period  of  1-day  following 
feeding  of  Tj-pe  B  and  Type  C 
chlortetracycle  feeds  to  cattle. 


EFFECTIVE  DATE:  May  3,  1999 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0212. 

SUPPLEMENTARY  INFORMATION:  PennField 
Oil  Co.,  14040  Industrial  Rd.,  Omaha, 
NE  68144,  is  the  sponsor  of  NADA  138- 
935  that  provides  for  feeding  Type  B 
and  Type  C  chlortetracycline  medicated 
feeds  to  poultry  cattle,  swine,  and 
sheep.  The  firm  has  filed  a 
supplemental  NADA  that  provides  for  a 
revised  withdrawal  period  of  1-day  in 
cattle.  The  supplemental  NADA  is 
approved  as  of  March  24, 1999,  and  the 
regulations  are  amended  in  21  CFR 
558.128  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305},  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


The  agency  has  determined  under  21 
CFR  25.33(a)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

§558.128    [Amended] 

2.  Section  558.128  Chlortetracycline  is 
amended  in  the  table  in  paragraph  (d)(1) 
in  entries  (xi)  and  (xvii)  by  revising  the 
entry  under  the  "Limitations"  column, 
and  in  entry  (xii)  by  revising  the  entry 
under  the  "Indications  for  use"  column 
to  read  as  follows: 

(d)(1)*   *   * 


Chlortetracycline  amount 

Combination 

Indications  for  use 

Limitations 

Sponsor 

*                                  * 
(xi)  •  •  • 

* 
*  *  * 

* 
•  •  • 

*                                  * 

Withdraw  48  h  prior  to  slaughter. 
For  sponsor  000004  zero  with- 
drawal time.  For  sponsor 
053389  1  d  withdrawal  time. 

* 
•  *  • 

(xii)  *  •  * 

*  *  « 

1 .  Calves,  beef  and  nonlactating 
dairy  cattle;  treatment  of  bac- 
terial enteritis  caused  by  E.  coli 
and  bacterial  pneumonia 
caused  by  P.  multocida  orga- 
nisms susceptible  to  chlortetra- 
cycline. For  sponsor  053389  1 
d  withdrawal  time. 

Q       «       •       * 

•     •     * 

•  •  • 

•                                                                       * 

(xvii)  •  *  * 

* 
•  *  * 

* 
•      •       • 

•                                                                       • 

Withdraw  48  h  prior  to  slaughter. 
Fot  sponsor  000004  zero  with- 
drawal time.  For  sponsor 
053389  1  d  withdrawal  time. 

• 
*  •  * 

*                                                                       * 

* 

ft 

•                                    * 

• 

s 
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Dated  April  22,  1999. 
Margan  t  Ann  Miller, 

Acting  L  i  rector.  Office  of  New  Animal  Drug 
Evaluat$}n.  Center  for  Veterinary  Medicme. 
99-10983  Filed  4-30-99;  8:45  am| 

4160-01-f 
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BILLING 


CODE 


DEPArtTMENT  OF  THE  INTERIOR 

Office  9f  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR' Part  943 


[SPATS 

Texas 

AGENCY 


No.  TX-045-FOR1 

I  legulatory  Program 


Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 


Interior 

action: 

amendiiient 


Final  rule;  approval  of 


SUMMAR  i:  OSM  is  approving  an 
amendi  lent  to  the  Texas  regulatory 
progran  i  (Texas  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Texas  proposed  deletions,  revisions, 
and  addition  of  regulations  concerning 
air  poUntion  control  plans;  reclamation 
plans:  general  requirements;  air 
resources  protection;  stabilization  of 
surface  areas;  and  coal  processing 
plants:  performance  standards.  Texas 
intendslto  bring  its  regulations  into 
alignm^t  with  Federal  regulations  that 
were  revised  in  1983. 

EFFECTiJe  date:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michaei  C.  Wolfrom,  Director,  Tulsa 
Field  O^ce,  Office  of  Surface  Mining, 
5100  Eatet  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6548.  Telephone: 


Air  pollut  on  controt  plan 


Stabilization  of  surface  areas  

ing  plants:  performance  stand- 


Coal 
ards. 


pro  ;essii 


(918)  581-6430.  Internet: 
mwolfrom@mcrgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

rV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Texas  Program 

On  February  16,  1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  You  can  find 
background  information  on  the  Texas 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
February  27,  1980,  Federal  Register  (45 
FR  12998).  You  can  find  later  actions 
concerning  the  Texas  program  at  30  CFR 
943.10,  943.15,  and  943.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  January  28,  1999 
(Administrative  Record  No.  TX-647J, 
Texas  sent  us  an  amendment  to  its 
program  under  SMCRA.  The 
amendment  included  changes  to  the 
Texas  Administrative  Code  (TAG)  made 
at  Texas'  own  initiative. 

We  cinnounced  receipt  of  the 
amendment  in  the  February  12,  1999 
Federal  Register  (64  FR  7145).  In  the 
same  dociunent,  we  opened  the  public 
comment  period  and  provided  an 
opportimity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  The  public    • 
comment  period  closed  on  March  15, 
1999.  Because  no  one  requested  a  public 
hearing  or  meeting,  we  did  not  hold 
one. 

in.  Director's  Findings 

Following,  under  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 


and  732.17,  are  our  findings  concerning 
the  amendment. 

A.  Regulations  Deleted  From  Texas' 
Program 

1.  Sections  12.379  and  12.546,  Air 
Resources  Protection  (Surface  and 
Underground  Mining,  Respectively) 

Texas  proposed  to  delete  the  above 
regulations.  The  Federal  counterparts  to 
these  State  regulations  were  previously 
found  at  30  CFR  816.95  and  817.95  for 
surface  and  underground  mining, 
respectively.  We  deleted  these  Federal 
counterpart  regulations  from  our  own 
regulations.  See  the  Federal  Register 
dated  January  10,  1983  (48  FR  1163). 
Therefore,  we  are  approving  the 
deletion  of  the  above  Texas  regulations. 

2.  Sections  12.389  and  12.554, 
Regrading  or  Stabilizing  Rills  and 
Gullies  (Svuface  and  Underground 
Mining,  Respectively) 

Texas  proposed  to  delete  the  above 
regulations.  The  Federal  coimterparts  to 
these  State  regiilations  were  previously 
found  at  30  CFR  816.106  and  817.106 
for  surface  and  underground  mining, 
respectively.  We  deleted  these  Federal 
coimterpart  regulations  from  our  own 
regulations.  See  the  Federal  Register 
dated  January  10,  1983  (48  FR  1163). 
Therefore,  we  are  approving  the 
deletion  of  the  above  Texas  regulations. 

B.  Revisions  to  Texas'  Regulations  That 
Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

The  State  regulations  listed  in  the 
table  below  contain  language  that  is  the 
same  as  or  similar  to  the  corresponding 
sections  of  the  Federal  regulations. 
Differences  between  the  State 
regulations  and  the  Federal  regulations 
are  minor. 


Topic 


State  regulation  (TAG) 


Sections    12.143(a)(2),    (b)(1)    and    (b)(2); 
12.199(2). 

Sections  12.389  and  12.554  

Section  12.651(9)  


Federal  counterpart  regulation  (30  CFR) 


780.15(a)(2),  (b)(1)  and  (b)(2);  784.26(b). 

816.95  and  817.95. 
827.120). 


Becau  se  the  above  State  regulations 
have  th<  i  same  meaning  as  the 
correspi  inding  Federal  regulations,  we 
find  tha :  they  are  no  less  effective  than 
the  Fedfral  regulations. 


C.  Revisions  to  Texas'  Regulations  That 
Are  Not  the  Same  as  the  Corresponding 
Provisions  of  the  Federal  Regulations 

1.  Sections  12.145  and  12.187, 
Reclamation  Plan:  General 
Requirements  (Siuface  and 
Underground  Mining,  Respectively)  [30 
CFR  780.18(a)(3)  and  784.13(b)(3)] 

Texas  proposed  to  update  and  change 
one  of  the  reference  citation  titles  in 


paragraph  (b)(3)  from  "Regrading  or 
Stabilizing  Rills  and  Gullies"  to 
"Stabilization  of  Surface  Areas."  We  are 
approving  this  change  because  it  is  not 
inconsistent  with  our  Federal 
regulations  at  30  CFR  780.18(a)(3)  and 
784.13(b)(3). 
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2^  Section  12.651,  Coal  Processing 
Plants:  Performance  Standards 

Texas  proposed  to  update  and  cheinge 
one  of  the  reference  citation  titles  in 
paragraph  (13)  from  "Regrading  or 
Stabilizing  Rills  and  Gullies"  to 
"Stabilization  of  Surface  Areas."  We  are 
approving  this  change  because  it  is  not 
inconsistent  with  our  Federal 
regulations  at  30  CFR  827.12(1). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment.  In  a  letter  dated  March  12. 
1999  (Administrative  Record  No.  TX- 
647.07).  Texas  Utilities  Services.  Inc. 
states  that  it  strongly  supports  the 
proposed  amendments. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h){ll)(i),  we 
requested  comments  on  the  amendment 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the  Texas 
program  (Administrative  Record  No. 
TX-647.03).  In  a  letter  dated  February 
12,  1999  (Administrative  Record  No. 
TX-647.05).  the  U.S.  Army  Corps  of 
Engineers  responded  that  it  found  the  • 
amendment  satisfactory.  In  a  letter 
dated  February  22,  1999  (Administrative 
Record  No.  TX-647.06),  the  U.S. 
Department  of  Agricultural  Natural 
Resources  Conservation  Service 
responded  that  it  had  no  comments 
pertaining  to  the  revised  regidations. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  get  a  WTitten  agreement 
from  the  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  queJity  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.]  None  of 
the  revisions  that  Texas  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
we  did  not  ask  the  EPA  to  agree  on  the 
amendment. 

Under  30  CFR  732.17(h)(ll){i),  we 
requested  comments  on  the  amendment 
from  the  EPA  (Administrative  Record 
No.  TX-647.01),  The  EPA  did  not 
respond  to  our  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  February  2, 1999,  we 


requested  comments  on  Texas' 
amendment  (Administrative  Record  No. 
TX-647.02).  but  neither  responded  to 
our  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  sent  to  us  by 
Texas  on  January  28.  1999.  We  approve 
the  regulations  that  Texas  proposed 
with  the  provisions  that  they  be 
published  in  identical  form  to  the 
regulations  sent  to  and  reviewed  by 
OSM  and  the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  943,  which  codify  decisions 
concerning  the  Texas  progranl.  We  are 
making  this  final  rule  effective 
immediately  to  speed  the  State  program 
amendment  process  and  to  encourage 
Texas  to  bring  its  program  into 
conformity  with  the  Federal  standards. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

VI.  Procedural  DeterminatioDs 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
under  Executive  Order  1 2866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each 
program  is  drafted  and  published  by  a 
specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR     * 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730.  731. 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102{2)(C) 


of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination' as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subiects  in  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  16.  1999. 

Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  943  is  amended 
as  set  forth  below: 

PART  94a-TEXAS 

1.  The  authority  citation  for  Part  943 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  943.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§943.15    Approval  of  Texas  reaulatory 
program  amendments. 
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Original  jamendment 
submii  ision  date 


January  23.  1999  May  3,  1999 
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Date  of  final  publica- 
tion 


Citation/description 


Sections  12.143(a)(2).  (b)(1)  and  (b)(2);  .145(b)(3);  .187(b)(3);  .199(2);  .379;  .389;  .546;  .554; 
and  .651(9)  and  (13). 


39-11034  Filed  4-30-99;  8:45  am) 

4310-06-M 


CO)E 


DEPARTiyiENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  l^art  946 
[VA-IKW-OR] 

Virginia  Itegulatory  Program 

AGENCY:  bffice  of  Surface  Mining 

Reclamat  on  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendmAnt. 


SUMMARY  OSM  is  approving  a  proposed 
amendmi  nt  to  the  Virginia  permanent 
regulator  r  program  (hereinafter  referred 
to  as  the  '  /irginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposedjamendment  changes  the 
Virginia  (toal  Surface  Mining  Control 
and  Reclamation  Act  to  add  "letter  of 
credit"  aa  an  acceptable  form  of 
collaterallbond  to  satisfy  the 
performance  bonding  requirements  of 
the  Virginia  Act.  The  amendment  is 
intended  lo  revise  the  State  program  to 
be  consistent  with  the  Federal 
regulations. 

EFFECTIVB  DATE:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director.  Big  Stone  Gap 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1941 
Neeley  Read.  Suite  201,  Compartment 
116.  Big  S  tone  Gap,  Virginia  24219, 
Telephone:  (540)  523-4303. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program. 

II.  Submis^on  of  the  Amendment. 

III.  Directo  ■  s  Findings. 

IV.  Summa  ry  and  Disposition  of  Comments. 
Director  s  Decision. 

VI.  Procedi  iral  Determinations. 

I.  Backgn  lund  on  the  Virginia  Program 

On  Decjmber  15.  1981,  the  Secretary 
of  the  Int(  rior  conditionally  approved 
the  Virgir  ia  program.  You  can  find 
backgroui  id  information  on  the  Virginia 
program,  ncluding  the  Secretary's 
findings,  he  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
December  15,  1981,  Federal  Register  (46 


FR  61085-61115).  You  can  find  later 
actions  on  conditions  of  approval  and 
program  amendments  at  30  CFR  946.11, 
946.12,  946.13,  946.15,  and  946.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  July  31,  1997, 
(Administrative  Record  Number  VA- 
921),  the  Virginia  Department  of  Mines, 
Minerals  and  Energy  (DMME)  stated 
that  the  Virginia  legislature  has 
amended,  effective  July  1,  1997,  the 
Virginia  Coal  Surface  Mining  Control 
and  Reclamation  Act  at  Section  45.1- 
241(C).  The  amendment  adds  "letter  of 
credit"  as  an  acceptable  form  of 
collateral  bond  that  the  DMME  may 
accept  to  satisfy  the  performance 
bonding  requirements  of  the  Virginia 
Act. 

We  announced  receipt  of  the 
proposed  amendment  in  the  August  25, 
1997,  Federal  Register  (62  FR  44924), 
invited  public  comment,  and  provided 
an  opportunity  for  a  public  hearing  on 
the  adequacy  of  the  proposed 
amendment.  The  comment  period 
closed  on  September  24,  1997.  No  one 
requested  to  speak  at  a  public  hearing, 
so  no  hearing  was  held. 

During  our  review  of  the  amendment, 
we  identified  concerns  with  the 
language  of  the  amendment.  We  notified 
Virginia  of  our  concerns  on  October  20, 
1997  (Administrative  Record  Number 
VA-932).  Virginia  responded  to  our 
questions  by  letter  dated  October  23, 
1997  (Administrative  Record  Number 
VA-933). 

We  reviewed  the  State's  comments 
and  responded  to  them  by  letter  dated 
November  26,  1997  (Administrative 
Record  Number  VA-942).  In  our 
response,  we  asked  the  State  to  provide 
an  attorney  general's  opinion  that  cites 
the  statutory  and/or  regulatory  basis  for 
the  interpretation  submitted  by  the 
DMME  in  its  October  23,  1997,  letter. 
The  DMME  obtained  an  opinion  from 
the  Virginia  Office  of  the  Attorney 
General  by  Memorandum  dated  October 
27,  1998  (Administrative  Record 
Number  VA-958).  By  letter  dated  June 
4,  1998  (Administrative  Record  Niunber 
VA-956)  Virginia  deleted  two  sentences 
that  were  proposed  in  the  July  31,  1997 
submission.  In  a  separate  request  we 
asked  the  DMME  whether  its  use  of  the 
term  "financial  institution  authorized  to 
do  business  in  the  United  States,"  at 


45.1-241(C),  is  consistent  wfth  the 
Federal  regulation  at  30  CFR 
800.21(b)(1)  which  states  that  letters  of 
credit  may  be  issued  only  by  a  bank 
organized  or  authorized  to  do  business 
in  the  United  States.  The  DMME 
responded  by  letter  dated  February  23, 
1999  (Administrative  Record  Nimiber 
VA-972). 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regxilations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Virginia  program. 

As  amended.  Section  45. 1-241  (C)  of 
the  Virginia  Coal  Surface  Mining 
Control  and  Reclamation  Act  provides 
for  letters  of  credit  as  follows. 

The  Director  may  also  accept  a  letter  of 
credit  on  certain  designated  funds  issued  by 
a  financial  institution  authorized  to  do 
business  in  the  United  States.  The  letters  of 
credit  shall  be  irrevocable,  unconditional, 
shall  be  payable  to  the  Department  upon 
demand,  and  shall  afford  to  the  Department 
protection  equivalent  to  a  corporate  surety's 
bond.  The  issuer  of  the  letter  of  credit  shall 
give  prompt  notice  to  the  permittee  and  the 
Department  of  any  notice  received  or  action 
filed  alleging  the  insolvency  or  bankruptcy  of 
the  issuer,  or  alleging  any  violations  of 
regulatory  requirements  which  could  result 
in  suspension  or  revocation  of  the  issuer's 
charter  or  license  to  do  business.  In  the  event 
the  issuer  becomes  unable  to  fulfill  its 
obligations  under  the  letter  of  credit  for  any 
reason,  the  issuer  shall  immediately  notify 
the  permittee  and  the  Department.  Upon  the 
incapacity  of  an  issuer  by  a  reason  of 
bankruptcy,  insolvency  or  suspension  or 
revocation  of  its  charter  or  license,  the 
permittee  shall  be  deemed  to  be  without 
proper  performance  bond  coverage  and  shall 
promptly  notify  the  Department,  and  the 
Department  shall  then  issue  a  notice  to  the 
permittee  specifying  a  reasonable  period, 
which  shall  not  exceed  ninety  days,  to 
replace  the  bond  coverage.  If  an  adequate 
bond  is  not  posted  by  the  end  of  the  period 
allowed,  the  permittee  shall  cease  coal 
extraction  and  coal  processing  operations 
and  shall  immediately  begin  to  conduct 
reclamation  operations  in  accordance  with 
the  reclamation  plan.  Coal  extraction  and 
coal  processing  operations  shall  not  resume 
until  the  Department  has  determined  that  an 
acceptable  bond  has  been  posted.  If  an 
acceptable  bond  has  not  been  posted  by  the 
end  of  the  period  allowed,  the  Department 
may  suspend  the  permit  until  acceptable 
bond  is  posted.  The  letter  of  credit  shall  be 
provided  on  the  form  and  format  established 
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by  the  Director.  Nothing  herein  shall  relieve 
the  permittee  of  responsibility  under  the 
permit  or  the  issuer  of  liability  on  the  letter 
of  credit. 

After  we  reviewed  the  eimendment, 
we  made  the  following  comments  to  the 
DMME.  First,  for  letters  of  credit,  there 
is  no  requirement  that  there  be  an 
indemnity  agreement  for  a  sum  certain 
executed  by  the  permittee,  as  is  required 
by  the  Federal  regulations  at  30  CFR 
800.5(b).  Second,  there  is  no 
requirement  that  when  a  letter  of  credit 
is  used  as  seciu-ity  in  areas  requiring 
continuous  bond  coverage  it  shall  be 
forfeited  and  shall  be  collected  by  the 
regulatory  authority  if  not  replaced  by 
other  suitable  bond  or  letter  of  credit  at 
least  30  days  before  its  expiration  date 
as  is  required  by  30  CFR  800.21(b)(2). 

The  DMME  responded  to  our 
comments  by  letter  dated  October  23. 
1997  (Administrative  Record  Number 
VA-933).  The  DMME  explained  their 
interpretation  of  the  proposed 
amendment,  how  the  amendment  would 
be  implemented,  and  why  they  believe 
the  amendment  is  consistent  with  the 
Federal  standards.  The  federal 
definition  of  "collateral  bond"  at  30 
CFR  800.5(b)  states  that  it  is  "an 
indemnity  agreement  in  a  sum  certain 
executed  by  the  permittee  as  principal" 
which  then  lists  types  of  collateral,  that 
includes  irrevocable  letters  of  credit. 
Virginia's  proposed  statutory 
amendment  does  not  state  that  a  letter 
of  credit  is  a  collateral  bond  nor  that  the 
permittee  will  execute  an  indemnity 
agreement.  Virginia's  regulatory 
definition  of  "collateral  bond"  at  4  VAC 
25-130-700.5  also  requires  an 
indenuiity  agreement  in  a  sum  certain 
executed  by  the  permittee  which  then 
lists  types  of  collateral  but  it  does  not 
include  irrevocable  letters  of  credit.  The 
DMME  stated  that  the  Virginia 
definition  of  "collateral  bond"  (at  4 
VAC  25-130-700.5)  and  the  Federal 
definition  at  30  CFR  800.5  differ  only  to 
the  extent  the  Virginia  definition  does 
not  specifically  list  "letter  of  credit"  as 
a  form  of  collateral  bond,  while  the 
Federal  definition  does.  The  DMME 
explained  that  it  omitted  references  to 
"letters  of  credit"  from  the  rule  because 
authority  to  accept  a  letter  of  credit  as 
a  performance  bond  did  not  previously 
exist  under  the  enabling  legislation 
(45.1-241).  Virginia  obtained  a  revision 
to  45.1-241(0  in  mid-1997.  The 
Virginia  Act  now  provides  for  the 
acceptances  of  "letters  of  credit"  as  a 
performance  bond.  The  DMME  stated 
that  it  believes  that  a  "letter  of  credit" 
is  a  type  of  collateral  bond  even  though 
it  is  not  specifically  listed  as  such  in  the 
Virginia  rule  at  VAC  25-130.700.5.  The 
DMME  further  stated  that  since  a  "letter 


of  credit"  is  considered  to  be  a  collateral 
bond,  the  DMME  interprets  the 
standards  for  collateral  bonds  to  be 
applicable.  The  DMME  stated,  therefore, 
that  it  intends  that  any  "letter  of  credit" 
accepted  as  a  performance  bond  will 
meet  the  standards  for  "collateral 
bonds"  and  will  be  an  indemnity 
agreement  in  a  suim  certain  executed  by 
the  permittee  and  deposited  with  the 
DMME  as  is  required  for  collateral 
bonds  (Administrative  Record  No.  VA- 
933).  Also,  Virginia's  proposed 
amendment  to  its  statute  and  its  existing 
regulation  concerning  collateral  bonds 
at  4  VAC  25-130-800.21  lacks  a 
counterpart  to  the  Federal  requirements 
concerning  collateral  bonds  at  30  CFR 
800.21(b)(2).  Section  800.21(b)(2) 
requires  that  thirty  days  before  the  letter 
of  credit  expires  that  it  be  replaced  with 
another  bond  or  be  forfeited.  The  DMME 
explained  that  the  enabling  statutory 
revision  to  45.1-241(C)  does  provide 
DMME  with  the  authority  to  collect  the . 
proceeds  fi-om  a  letter  of  credit  should 
the  term  of  the  letter  of  credit  expire 
before  the  bond  is  replaced  or  released. 
Section  45.1-241(C)  specifies  that  the 
letter  of  credit  "shall  be  payable  to  the 
Department  upon  demand."  The  DMME 
stated  that  it  will  interpret  the  phrase 
"shaU  be  payable  to  the  Department 
upon  demand"  as  Virginia's  "intent  to 
demand  payment  at  least  30  days  prior 
to  an  expiration  date  of  such  a  letter  of 
credit."  (Admin,  record  no.  VA-933). 

We  reviewed  the  DMME's 
interpretation,  and  in  oiur  response,  we 
asked  the  State  to  provide  an  attorney 
general's  opinion  that  cites  the  statutory 
and/or  regulatory  basis  for  the 
interpretation  submitted  by  the  DMME 
in  its  October  23,  1997,  letter.  By 
memorandum  dated  October  27,  1998 
(Administrative  Record  Number  VA- 
958)  the  Virginia  Attorney  General's 
Office  provided  the  DMME  with  its 
opinion  that  the  provisions  of  Section 
45.1-241.C,  Code  of  Virginia,  are 
consistent  with  the  requirements  of  the 
Federal  surface  mining  program.  That 
opinion  further  states  that  Section  45.1- 
241. C  may  be  implemented  by  the 
Virginia  Division  of  Mined  Land 
Reclamation  (DMLR)  in  a  manner 
consistent  with  both  the  Federal  and 
Virginia  program  bonding  requirements 
under  the  authority  of  Section  45.1-230, 
Code  of  Virginia. 

Finally,  Virginia's  statute  states  that  a 
letter  of  credit  may  be  accepted  on 
certain  designated  funds  issued  by  a 
financial  institution  authorized  to  do 
business  in  the  United  States.  We  asked 
the  DMME  whether  its  use  of  the  term 
"financial  institution  authorized  to  do 
business  in  the  United  States,"  at  45.1- 
241(C),  is  consistent  with  the  Federal 


regulation  at  30  CFR  800.21(b)(1)  which 
states  that  letters  of  credit  may  be  issued 
only  by  a  bank  organized  or  authorized 
to  do  business  in  the  United  States.  In 
its  response,  the  DMME  stated  that  its 
intention  is  to  apply  all  the  criteria 
specified  at  subsection  (b).  including 
(b)(1). 

We  find  that  the  amendments  to 
Section  45.1-241(C)  concerning  letters 
of  credit  are  not  inconsistent  with 
SMCRA  and  can  be  approved.  We  are 
making  this  finding  and  approving  the 
amendment  to  (1)  the  extent  that 
Virginia  will  implement  this 
amendment  as  it  stated  in  its  letters 
dated  October  23,  1997.  and  February 
23,  1999.  and  (2)  to  the  extent  that  a 
bank  issues  letters  of  credit.  In  addition, 
and  as  we  discussed  above,  the  Virginia 
program  regulations  lack  certain 
counterparts  to  the  Federal  provisions 
concerning  letters  of  credit  at  30  CFR 
800.5(b)(4)  and  800.21(b)(2). 
Specifically,  Virginia's  definition  of 
"collateral  bond"  at  4  VAC  25-130- 
700.5  lacks  a  coimterpart  to  the  letter  of 
credit  provision  in  the  Federal 
definition  of  "collateral  bond"  at  30 
CFR  800.5(b)(4).  Also,  Virginia's 
regulation  concerning  collateral  bonds 
at  4  VAC  25-130-800.21  lacks  a 
counterpart  to  the  Federal  requirements 
concerning  collateral  bonds  at  30  CFR 
800.21(b)(2).  Lastly,  Virginia's  use  of  the 
term  "financial  institution"  needs  to  be 
amended  or  defined  so  that  letters  of 
credit  are  only  issued  by  banks 
organized  or  authorized  to  transact 
business  in  the  United  States  as 
required  in  30  CFR  800.5(b)(4)  and 
800.21(b)(2).  Therefore,  we  are  requiring 
that  the  Virginia  program  regulations  be 
further  amended,  or  the  Virginia 
program  be  otherwise  amended,  to  be  no 
less  effective  than  the  Federal 
regulations  concerning  letters  of  credit 
at  30  CFR  800.5(b)(4)  and  800.21(b)(2). 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.1 7(h)(ll)(I),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S.  Department 
of  Labor,  Mine  Safety  and  Health 
Administration  (MSHA)  responded 
(Administrative  Record  Number  VA- 
924)  ajad  recommended  that  the 
proposed  language  be  denied.  MSHA 
stated  that  the  proposed  changes  do  not 
appear  to  offer  the  financial  surety  of 
the  present  system.  MSHA  stated  that  a 
letter  of  credit  does  not  reflect  ttie 
financial  solvency  sufficient  for  the 
authorization  of  surety  and  could  be 
obtained  under  inflated  values  of 
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properti,  equipment,  or  other  collateral. 
Comple  ion  of  reclamation  operations 
after  mi  ling  is  completed  or 
reimbursement  to  the  State,  if  the  bond 
is  forfeit  ed,  seems  more  a  positive 
objectiv  3  under  the  present  system, 
MSHA  s  tated. 
The  Djirector  does  not  concur  with  the 
The  Director  notes  that  the 
regulations  at  30  CFR  800.5(b) 
21(b)(2)  authorized  the  use  of 
credit  as  a  form  of  collateral 
meet  the  performance  bond 
of  30CFR800.il.  If  a 
f  jcredit  bond  is  forfeited,  the 
pay  the  bond  amount  to  the 
authority. 
,S.  Fish  and  Wildlife  Service 
responded  (Administrative 
Iflumber  VA-923).  USFWS 
the  proposed  amendment  is 
to  adversely  affect  Federally 

or  designated  critical 
Virginia. 
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Public  C  omments 


Vrg 


inia  Department  of  Historic 
commented  and  stated  that  it 
the  amendments  submitted  by 
will  not  affect  historic 


The 
Resources 
finds 

theDMIto: 
propertii  (s 

Envirow  nental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
cuncurr«  nee  of  the  Administrator  of  the 
EPA  wit  1  respect  to  any  provisions  of  a 
State  pre  gram  amendment  that  relate  to 
air  or  wj  ter  quality  standards 
promulg  ated  under  the  authority  of  the 
Clean  W  iter  Act  (33  U.S.C.  1251  et  seq.) 
or  the  CI  ean  Air  Act  (42  U.S.C.  7401  et 
seq.).  Th  s  Director  has  determined  that 
this  ame  [idment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuiint  to  732.17(h)(ll)(I),  OSM 
solicited 
amendment  from  EPA.  The  EPA  did  not 


inv  comments. 


provide 


V.  Direcior's  Decision 

Based 
approvi 


concemi  ng 
by  letter 
by  letter 
clarified 
1997  an( 


on  the  findings  above  we  are 
Virginia's  amendment 
letters  of  credit  as  submitted 
dated  July  31,  1997,  amended 
dated  June  4,  1998,  and 
by  letters  dated  October  23, 
February  23,  1999.  and 
Memorandum  dated  October  27.  1998. 
We  are  a  jproving  this  amendment  to 
the  extei  it  that  Virginia  will  implement 
this  ame  idment  as  it  stated  in  its  letters 
dated  October  23,  1997.  and  February 
23,  1999  and  to  the  extent  that  a  bank 
issues  letters  of  credit.  In  addition,  we 


are  requiring  that  the  Virginia  program 
regulations  be  further  amended,  or  the 
Virginia  program  be  otherwise 
amended,  to  be  no  less  effective  than  the 
Federal  regulations  at  30  CFR  800.5(b), 
and  30  CFR  800.21(b)(2)  concerning 
letters  of  credit. 

The  Federal  regulations  at  30  CFR 
Part  946  codifying  decisions  concerning 
the  Virginia  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  cdlowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  April  16, 1999. 

Alien  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  946— VIRGINIA 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  946.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§  946.1 5    Approval  of  Virginia  regulatory 
program  amendments. 
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Original  amendment  submission 
date 


Date  of  final  publication 


Citation/description 


July  31,  1997  May  3,  1999  Code  of  Virginia  at  §45.1-241(C)  conceming  letter  of  credit. 


3.  Section  946.16  is  amended  by 
amending  paragraph  (a)  to  read  as 
follows: 

Section  946.16  Required  regulatory 
program  amendments. 
***** 

(a)  By  July  2,  1999,  Virginia  must 
submit  either  a  proposed  amendment  or 
a  description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  revise  the  Virginia  program 
regulations,  or  otherwise  amend  the 
Virginia  program,  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
800.5(b),  and  30  CFR  800.21(b)(2} 
concerning  letters  of  credit. 
***** 

[FR  Doc.  99-11035  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4310-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-9»-O31] 

Drawbridge  Operation  Regulations: 
Hutchinson  River,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  District  Commander, 
First  Coast  Guard  District  has  issued  a 
temporary  deviation  from  the 
Drawbridge  Operation  Regulations 
governing  the  operation  of  the  Pelham 
Parkway  Bridge,  mile  0.4,  across  the 
Hutchinson  River  in  New  York  City, 
New  York.  This  deviation  from  the 
regulations  authorizes  the  bridge  owner, 
the  New  York  City  Department  of 
Transportation  (NYCDOT),  to  not  open 
the  bridge  for  vessel  traffic  from  March 
28, 1999  through  May  22,  1999,  Monday 
through  Friday,  between  7  a.m.  and  5 
p.m.,  daily.  This  action  is  necessary  to 
facilitate  needed  repairs  to  the  bridge. 
DATES:  This  deviation  is  effective  from 
March  28,  1999  through  May  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Schmied,  Bridge  Management 
Specialist,  at  (212)  668-7195. 
SUPPLEMENTARY  INFORMATION:  The 
Pelham  Parkway  Bridge,  mile  0.4,  across 
the  Hutchinson  River  has  a  vertical 


clearance  of  13  feet  at  mean  high  water 
and  20  feet  at  mean  low  water  in  the 
closed  position.  Vessels  that  can  pass 
under  the  bridge  without  an  opening 
may  do  so  at  all  times. 

The  NYCDOT  requested  a  temporary 
deviation  from  the  operating  regulations 
for  the  Pelham  Parkway  Bridge  in  order 
to  facilitate  necessary  repairs  to  the 
bridge.  This  work  is  essential  for  public 
safety  and  continued  operation  of  the 
bridge. 

This  deviation  from  the  normal 
operating  regulations  is  authorized 
under  33  CFR  §117.35. 

Dated:  April  15,  1999. 
R.  M.  Lairabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

First  Coast  Guard  District. 

[FR  Doc.  99-10993  Filed  4-30-99;  8:45  am) 

BILUNG  CODE  4910-1 3-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  500,  501v  503,  504,  506, 
507,  508,  540  and  582 

[Docket  No.  99-09] 

Amendments  to  Regulations 
Governing  Employee  Ethical  Conduct 
Standards,  the  Federal  Maritime 
Commission — General,  Public 
Information,  Environmental  Policy 
Analysis,  Monetary  Penalty  Inflation 
Adjustments,  Nondiscrimination  on  the 
Basis  of  Handicap,  Passenger  Vessel 
Financial  Responsibility,  and 
Certification  of  Policies  and  Efforts  To 
Combat  Rebating 

AGENCY:  Federal  Maritime  Commission. 
action:  Final  rule. 

summary:  The  Federal  Maritime 
Commission  is  amending  its  regulations 
relating  to  agency  organization,  public 
information,  procedures  for 
environmental  policy.analysis,  civil 
monetary  penalty  inflation  adjustments, 
nondiscrimination  on  the  basis  of 
handicap,  passenger  vessel  operations, 
and  anti-rebating  certifications,  and  is 
redesignating  its  regulation  relating  to 
employee  ethical  conduct  standards,  in 
order  to  incorporate  certain 
amendments  made  by  the  Ocean 
Shipping  Reform  Act  of  1998  as  well  as 
to  clarify  and  reorganize  existing 
regulations. 


DATES:  This  rule  is  effective  May  1 . 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Panebianco,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  N.W.,  Washington, 
D.C.  20573-0001.  (202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  The  Ocean 
Shipping  Reform  Act  of  1998  ("OSRA"), 
Public  Law  105-258,  112  Stat.  1902, 
amends  the  Shipping  Act  of  1984 
("1984  Act")  in  several  areas.  The 
Commission's  rules  at  46  CFR  Parts  500, 
501,  503,  504,  506.  and  507  address 
employee  ethical  conduct  standards,  the 
organization  of  the  Commission,  public 
information,  environmental  policy 
analysis,  civil  monetary  inflation 
adjustment,  and  nondiscrimination  on 
the  basis  of  handicap.  The 
Commission's  rules  at  46  CFR  Part  540 
address  passenger  vessel  financial 
responsibility,  and  the  rules  at  46  CFR 
Part  582  address  anti-rebating 
certifications.  The  Commission  now 
amends  these  rules  both  to  make  certain 
changes  required  by  OSRA  and  to 
update,  redesignate,  and  clarify  the 
rules  more  generally.  Because  the 
changes  made  in  this  proceeding  are 
routine  and  ministerial  in  nature,  this 
rulemaking  is  published  as  a  final 
rulemaking  as  to  which  no  notice  and 
comment  period  is  necessary. 

Redesignation  of  Former  46  CFR  Part 
500 

The  Commission's  regulations  at  46 
CFR  part  500  address  employee  ethical 
conduct  standards.  The  rule 
redesignates  former  part  500  as  part  508. 

Amendments  to  46  CFR  Part  501 

OSRA  amended  Reorganization  Plan 
No.  7  of  1961,  75  Stat.  840,  to  change 
the  Commissions  quorum  requirements. 
Accordingly,  the  Commission  has 
determined  to  amend  46  CFR  501.2(d)  to 
track  the  new  statutory  language. 

Amendments  to  46  CFR  Part  503 

The  Commission's  regulations  at  46 
CFR  part  503  address  access  to  public 
information.  OSRA's  elimination  of 
tariff  filing  with  the  Commission  has 
rendered  imnecessary  those  portions  of 
46  CFR  514  relating  to  fees  fok  the 
provision  of  copies  of  tariffs.  See  46  CFR 
514.21.  While  tariffs  will  no  longer  be 
filed  with  the  Commission,  the 
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has  determined  to  provide 
to  historical  tariff  records, 
we  have  removed  from 
the  references  to  part  514 
public  access  to  information, 
included  reference  to  public 
historical  ATFI  records.  We 
added,  at  46  CFR  503.24,  two 
the  list  of  information 
over  the  internet,  to  include  a 
location  of  common  carrier 

tariffs  and  marine 
operator  schedules,  as  well  as 
^cean  transportation 

who  have  provided  the 
ion  with  evidence  of  their 
responsibility. 

J  lubpart  F — Information 
Program  of  Part  503,  is  revised 
changes  required  by 
Order  12958  of  April  17. 
assiBed  National  Security 
on"  and  Executive  Order 
o^August  2, 1995  "Access  to 
Information."  Changes  are 
to  remove  references  to 
Order  12356  of  April  6.  1982, 
revoked  by  Executive  Order 
to  keep  pace  with  the 
of  the  National  Archives 
Administration,  32  CFR 
,  made  pursuant  to  Executive 
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2958. 

Finall]  ,  in  section  503.71  (cl,  we  have 
amendec  the  Conmiission's  definition  of 
the  term  "meeting,"  to  reflect  changes  in 
the  Comjoission's  quorum  rules 
prescrib*  d  by  OSRA.  Several  other 
changes  lave  been  made  to  Part  503  that 
are  of  a  f  \irely  ministerial  nature. 

Amendments  to  46  CFR  Part  504 

This  piut  addresses  the  Commission's 
procedui  es  for  environmental  policy 
analysis.  We  have  removed  references  to 
the  Shipi  )ing  Act,  1916,  in  the  Authority 


citation, 
that  Act, 


n  504.1,  and  in  504.2,  because 
to  the  extent  it  involved  the 


We  have  redefined  "marine 
operator"  in  504.2  pursuant  to 


Commisi  ion's  jurisdiction,  has  been 
repealed 
terminal 

changes  1  ■equired  by  OSRA.  We  have 
updated  iie  Commission's  address  in 
504.3.  Ws  have  deleted  categorical 
exclusiois  (a)(5)  and  (a)(7)  in  504.4 
pursuant  to  OSRA,  and  amended  {a)(6) 
to  reflect  the  recently  proposed 
redesignition  of  part  514  as  part  520. 
Through<)ut  the  part,  we  removed 
references  to  the  Office  of 
Environt  lental  Analysis,  which  no 
longer  exists,  and  have  indicated  that 
for  the  pi  uposes  of  part  504,  the  term 
"Commi!  sion"  includes  any  office  or 
bureau  t(  which  the  Commission  may 
delegate  ts  environmental  policy 
analysis  'esponsibilities. 


Amendments  to  46  CFR  Fart  506 

This  part  addresses  civil  monetary 
penalty  inflation  adjustments.  Pursuant 
to  OSRA,  we  removed  the  penalty  for 
failure  to  pay  ATFI  fees,  and  removed 
the  penalty  for  failure  to  file  an  anti- 
rebate  certification.  We  also  added  the 
suspension  of  service  contracts  as  a 
penalty  under  the  Merchant  Marine  Act 
of  1920  as  amended  by  OSRA. 

Amendment  to  46  CFR  Part  507 

This  part  addresses  the  Commission's 
enforcement  of  nondiscrimination  on 
the  basis  of  handicap.  Section 
507.170(b)  is  amended  to  correct  a 
citation  error.  Section  507.170(c)  is 
updated  to  reflect  the  Commission's 
current  street  address. 

Amendments  to  46  CFR  Part  540 

This  part  addresses  the  financial 
responsibility  of  passenger  vessel 
operators.  The  Commission  has  decided 
to  clarify  the  regulation  by  renaming  it 
"Passenger  Vessel  Financial 
Responsibility,"  to  replace  its  old  title, 
"Security  for  the  Protection  of  the 
Public."  The  Commission  has  also 
removed  an  outdated  reference  in  the 
authority  section  of  the  rule  to  the 
Shipping  Act,  1916,  which,  to  the  extent 
it  involved  the  Commission's 
jurisdiction,  has  been  repealed. 

Removal  of  46  CFR  Part  582 

This  part  addresses  the  requirements 
that  govern  the  submission  of  anti- 
rebating  certifications  by  conunon 
carriers  and  other  entities  in  the  foreign 
commerce  of  the  United  States.  Such 
certifications  were  based  upon  the 
statutory  authority  of  section  15(b)  of 
the  Shipping  Act  of  1984.  However, 
OSRA  has  eliminated  section  15(b); 
accordingly,  the  Commission  has 
determined  to  remove  46  CFR  part  582 
from  its  regulations. 

List  of  Subiects 

46  CFR  Parts  500  and  508 

Conflicts  of  interest. 

46  CFR  Fart  501 

Authority  delegations,  Organization 
and  functions. 

46  CFR  Part  503 

Classified  information.  Freedom  of 
information,  Privacy,  Sunshine  act. 

46  CFR  Part  504 

Environmental  impact  statements. 
Reporting  and  recordkeeping, 
requirements. 

46  CFR  Part  506 

Fines  and  penalties. 


46  CFR  Part  507 

Blind,  Civil  rights.  Deaf,  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities,  Handicapped, 
Nondiscrimination. 

46  CFR  Part  540 

Insurance,  Maritime  carriers, 
"Penedties,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

46  CFR  Part  582 

Maritime  carriers.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  amends  46 
CFR  parts  500,  501,  503,  504,  506,  507, 
508,  540,  and  582  as  follows: 

PART  500— EMPLOYEE  ETHICAL 
CONDUCT  STANDARDS  AND 
FINANCIAL  DISCLOSURE 
REGULATIONS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  553;  5  U.S.C.  7301;  46 
U.S.C.  app.  1716 

2.  Redesignate  part  500  as  part  508. 

PART  501— THE  FEDERAL  MARITIME 
COMMISSION— GENERAL 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  551-557,  701-706, 
2903  and  6304;  31  U.S.C.  3721;  41  U.S.C.  414 
and  418;  44  U.S.C.  501-520  and  3501-3520; 
46  U.S.C.  app.  801-848,  876,  1111,  and 
1701-1720;  Reorganization  Plan  No.  7  of 
1961.  26  FR  7315,  August  12, 1961;  Pub.L. 
89-56,  79  Stat.  195;  5  CFR  Part  2638. 

2.  Revise  §  501.2(d)  to  read  as  follows: 

§501.2    General. 

***** 

(d)  A  vacancy  or  vacancies  in  the 
Commission  shall  not  impair  the  power 
of  the  Commission  to  execute  its 
functions.  The  affirmative  vote  of  a 
majority  of  the  members  of  the 
Commission  is  required  to  dispose  of 
any  matter  before  the  Commission.  For 
purposes  of  holding  a  formal  meeting 
for  the  transaction  of  the  business  of  the 
Commission,  the  actual  presence  of  two 
Commissioners  shall  be  sufficient. 
Proxy  votes  of  absent  members  shall  be 
permitted. 

PART  503— PUBUC  INFORMATION 

1 .  The  authority  citation  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  552,  552a.  552b,  553; 
31  U.S.C.  9701;  E.O.  12958  of  April  20,  1995 
(60  FR  19825],  sections  5.2(a)  and  (b). 
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2.  Remove  §  503.11(b)  and  (c), 
redesignate  paragraph  (a)  introductory 
text  as  the  section's  introductory  text, 
redesignate  paragraphs  {a)(l)  through 
{a)(5)  as  paragraphs  (a)  through  (e),  and 
revise  the  introductory  text  to  read  as 
follows: 

§  503.1 1     Materials  to  t>e  published. 

The  Commission  shall  publish  the 
following  materials  in  the  Federal 
Register  for  the  guidance  of  the  public: 

***** 

3.  Revise  §  503.22(b)  to  read  as 
follows: 

§  503.22    Records  available  at  the  Office  of 
the  Secretary. 

*         *         *         *         *  ,.  ■ 

(b)  Certain  fees  may  be  assessed  for 
duplication  of  records  made  avciilable 
by  this  section  as  prescribed  in  subparfil 
E  of  this  part. 

4.  In  §  503.23,  remove  paragraph  (a)(3) 
and  redesignate  paragraphs  (a)(4)  aj^A 
(a)(5)  as  (a)(3)  and  {a)(4),  and  revise 
redesignated  paragraph  (a)(3)  and 
paragraph  (b)  to  read  as  follows: 

§  503.23    Records  available  upon  yvritten 
request.  .■•»*.  •-. 

(a)  *   *  * 
(3)  Tariff  data  filed  in  the 

Commission's  ATFI  system  prior  to  May 
1,  1999. 

***** 

(b)  Certain  fees  may  be  assessed  for 
duplication  of  records  made  available 
by  this  section  as  prescribed  in  subpart 
E  of  this  part. 

5.  In  §  503.24,  revise  paragraph 
(b)(5)(iii),  revise  paragraph  (b)(10),  and 
add  paragraphs  (b)(ll)  and  (b){12)  to 
read  as  follows: 

§  503.24    Information  available  via  the 
internet. 

***** 

(b)*  *  * 

(5)*  *  * 

(iii)  Access  to  statements  of  policy 
and  interpretations  as  published  in  part 
545  of  this  chapter;  and 
***** 

(10)  Privacy  Act  information; 

(11)  Lists  of  the  location  of  all 
common  carrier  and  conference  tariffs 
emd  publicly  available  terminal 
schedules  of  marine  terminal  operators; 
and 

(12)  A  list  of  licensed  ocean 
transportation  intermediaries  which 
have  furnished  the  Commission  with 
evidence  of  financial  responsibility. 
***** 

6.  Revise  §  503.51  to  read  as  follows: 


§503.51    Definitions. 

(a)  Access  means  the  ability  or 
opportunity  to  gain  knowledge  of 
classified  information. 

(b)  Classification  means  the  act  or 
process  by  which  information  is 
determined  to  be  classified  information. 

(c)  Classification  guide  means  a 
documentary  form  of  instruction  or 
source  that  prescribes  the  classification 
of  specific  information  issued  by  an 
original  classification  authority  that 
identifies  the  elements  of  information 
regarding  a  specific  subject  tiiat  must  be 
classified  and  establishes  the  level  and 
duration  of  classification  for  each  such 
element. 

(d)  Classified  national  security 
information  (hereafter  "classified 
information")  means  information  that 
has  been  determined  pursuant  to 
Executive  Order  12958  or  any 
predecessor  order  in  force  to  require 
protection  against  unauthorized 
disclosure  and  is  marked  to  indicate  its 
classified  status  when  in  documentary 
form. 

(e)  Commission  means  the  Federal 
Maritime  Commission. 

(f)  Declassification  means  the 

,  authorized  change  in  the  status  of 
•'information  from  classified  information 
to  unclassified  information.    . 

(g)  Derivative  classification  means  the 
incorporating,  paraphrasing,  restating  or 
generating  in  new  form  information  that 
is  already  classified,  and  marking  the 
newly  developed  material  consistent 
with  the  classification  markings  that 
apply  to  the  source  information. 
Derivative  classification  includes  the 
classification  of  information  based  on 
classification  guidemce.  The  duplication 
or  reproduction  of  existing  classified 
information  is  not  derivative 
classification. 

(h)  Downgrading  means  a 
determination  by  a  declassification 
authority  that  information  classified  and 
safeguarded  at  a  specified  level  shall  be 
classified  and  safeguarded  at  a  lower 
level. 

(i)  Foreign  government  information 
means: 

(1)  Information  provided  to  the 
United  States  Govermnent  by  a  foreign 
goverrmient  or  govenunents,  an 
international  organization  of 
governments,  or  any  element  thereof, 
with  the  expectation  that  the 
information,  the  soxu-ce  of  the 
information,  or  both,  are  to  be  held  in 
confidence; 

(2)  Information  produced  by  the 
United  States  pursuant  to  or  as  a  result 
of  a  joint  arrangement  with  a  foreign 
government  or  governments,  or  an 
international  organization  of 
governments,  or  any  element  thereof, 


requiring  that  the  information,  the 
arrangement,  or  both,  are  to  be  held  in 
confidence;  or 

(3)  information  received  and  treated 
as  "Foreign  Government  Information" 
imder  the  terms  of  Executive  Order 
12958  or  any  predecessor  order. 

(j)  Mandatory  declassification  review 
means  the  review  for  declassification  of 
classified  information  in  response  to  a 
request  for  declassification  that  meets 
the  requirements  imder  section  3.6  of 
Executive  Order  12958. 

(k)  Multiple  sources  means  two  or 
more  source  documents,  classification 
guides,  or  a  combination  of  both. 

(1)  National  security  means  the 
national  defense  or  foreign  relations  of 
the  United  States. 

(m)  Need  to  know  means  a 
determination  made  by  an  authorized 
holder  of  classified  information  that  a 
prospective  recipient  requires  access  to 
specific  classified  information  in  order 
to  perform  or  assist  in  a  lawful  and 
authorized  governmental  function. 

(n)  Original  classification  means  an 
initial  determination  that  information 
requires,  in  the  interest  of  national 
security,  protection  against 
unauthorized  disclosure. 

(o)  Original  classification  authority 
means  an  individual  authorized  in 
writing,  either  by  the  President,  or  by 
agency  heads  or  other  officials 
designated  by  the  President,  to  classify 
information  in  the  first  instance. 

(p)  Self-inspection  means  the  internal 
review  and  evaluation  of  individual 
Commission  activities  and  the 
Commission  as  a  whole  with  respect  to 
the  implementation  of  the  program 
established  under  Executive  Order 
12958  and  its  implementing  directives. 

(q)  Senior  agency  official  ("security 
officer")  means  the  official  designated 
by  the  Chairman  under  section  5.6  of 
Executive  Order  12958  to  direct  and 
administer  the  Commission's  program 
under  which  classified  information  is 
safeguarded. 

(r)  Sou/re  document  means  an 
existing  dociunent  that  contains 
classified  information  that  is 
incorporated,  paraphrased,  restated,  or 
generated  in  new  form  into  a  new 
document. 

(s)  Unauthorized  disclosure  means  a 
communication  or  physical  transfer  of 
classified  information  to  an 
unauthorized  recipient. 

7.  Revise  §  503.52  to  read  as  follows: 

§  503.52    Senior  Agency  Official. 

The  Chairman  of  the  Commission 
shall  designate  a  senior  agency  official 
to  be  the  Security  Officer  for  the 
Commission,  who  shall  be  responsible 
for  directing,  administering  and 
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reporti  ng  on  the  Commission's 
information  security. program,  whicii 
includ  3S  oversight  (self-inspection)  and 
securil  y  informati(A  programs  to  ensure 
effective  implementation  of  Executive 
Order^  12958  and  12968,  and  32  CFR 
part  "^C  01. 

8.  Amend  §  503.53  to  revise 

paragr  iphs  (a)  and  (d)  to  read  as  follows: 

§503.5|    Oversight  Committee. 

*  *         * 

(a)  E  Jtabtish  a  Commission  security 
educat  on  program  to  familiarize  all 
person  ael  who  have  or  may  have  access 
to  clas!  ified  information  with  the 
provisions  of  Executive  Order  12958 
and  dii  ectives  of  the  hiformation 
Securil  y  Oversight  Office.  The  program 
shall  ii  dude  initial,  refresher,  and 
termination  briefings; 

*  *        * 

(d)  Recommend  appropriate 
admin^trative  action  to  correct  abuse  or 
violations  of  any  provision  of  Executive 
Order  12958;  and 

*  *        * 

9.  Aiaend  §  503.54  to  revise 
paragraphs  (a)  and  (b)  to  read  as  follows: 


§503.5< 

(a) 
empl 
classi 

(b)Ifl 
empl 
appear  t 


03  ee 


03  ee  I 


Original  classification. 

Commission  Member  or 

has  the  authority  to  originally 
information, 
a  Commission  Member  or 

develops  information  that 
to  require  classification,  or 
recmveK  any  foreign  government 
information  as  defined  in  section  1.1(d) 
of  Exequtive  Order  12958,  the  Member 
oyee  shall  immediately  notify 
Sec  arity  Officer  and  appropriately 
the  information. 


oremp 

the 

protect 


10.  ^mend  §  503.55  to  revise 
paragraphs  (a),  (b)  and  (c)  and  delete 
paragraph  (d)  to  read  as  follows: 

§503.55    Derivative  Classification. 

(a)  In  accordance  with  Part  2  of 
Executive  Order  12958  and  directives  of 
the  Infcrmation  Security  Oversight 
Office,  the  incorporation,  paraphrasing, 
restatir  g  or  generation  in  new  form  of 
informiition  that  is  already  classified, 
and  the  marking  of  newly  developed 
materia  1  consistent  with  the 

classifii  :ation  markings  that  apply  to  the 
source  nformation,  is  derivative 
classification. 

(1)  Derivative  classification  includes 
the  clas  sification  of  information  based 
on  clasi  iification  guidance. 

(2)  The  duplication  or  reproduction  of 
existing  classified  information  is  not 
derivative  classification. 

(b)  Nfembers  or  employees  applying 
derivat  ve  classification  markings  shall: 


(1)  Observe  and  respect  original 
classification  decisions;  and 

(2)  Carry  forward  to  any  newly 
created  dociunents  the  pertinent 
classification  markings. 

(3)  For  information  derivatively 
classified  based  on  multiple  sovnces,  the 
Member  or  employee  shall  carry 
forward: 

(i)  The  date  or  event  for 
declassification  that  corresponds  to  the 
longest  period  of  classification  among 
the  sources;  and 

(ii)  A  listing  of  these  sources  on  or 
attached  to  the  official  file  or  record 
copy. 

(c)  Documents  classified  derivatively 
shall  bear  all  markings  prescribed  by  32 
CFR  2001.20  through  2001.23  and  shall 
otherwise  conform  to  the  requirements 
of  32  CFR  2001.20  through  2001.23. 

11.  Amend  §  503.56  to  revise  the 
section  heading  and  the  first  sentence  of 
paragraph  (a)  to  read  as  follows: 

§  503.56    General  declassification  and 
downgrading  policy. 

(a)  The  Commission  exercises 
declassification  and  downgrading 
authority  in  accordance  with  section  3.1 
of  Executive  Order  12958,  only  over  that 
information  originally  classified  by  the 
Commission  under  previous  Executive 
orders.  *  *  * 

*  *     *  •    -    *        * 

12.  Amend  §  503.57  to  revise 
paragraphs  (a)  introductory  text,  (a)(1), 
(c),  (e),  and  (i),  and  add  paragraph  (j),  to 
read  as  follows: 

§  503.57    Mandatory  review  for 
declassification. 

(a)  Information  originally  classified  by 
the  Commission  but  which  has  not  been 
'  automatically  declassified  shall  be 
subject  to  a  review  for  declassification 
by  the  Commission,  if: 

(1)  A  declassification  request  is  made; 
and 
***** 

(c)  If  the  request  requires  the 
provision  of  services  by  the^ 
Commission,  fair  and  equitable  fees  may 
be  charged  pursuant  to  31  U.S.C.  9701. 

*  *         *         1         * 

(e)  If  the  information  was  originally 
classified  by  the  Conmiission,  the 
Commission  Secimty  Officer  shall 
forward  the  request  to  the  Chairman  of 
the  Commission  for  a  determination  of 
declassification.  If  the  information  was 
originated  by  another  agency,  the 
Commission  Security  Officer  shall  refer 
the  review  and  the  pertinent  records  to 
the  originating  agency.  The  final 
determination  will  be  issued  within  180 
days  of  the  receipt  of  the  request. 


(i)  In  response  to  a  request  for 
information  under  the  Freedom  of 
Information  Act,  the  Privacy  Act  of 
1974,  or  the  mandatory  review 
provisions  of  Executive  Order  12958, 
the  Commission  shall  refuse  to  confirm 
or  deny  the  existence  or  non-existence 
of  requested  information  whenever  the 
fact  of  its  existence  or  non-existence  is 
itself  classifiable  under  Executive  Order 
12958. 

(j)  When  a  request  has  been  submitted 
both  under  mandatory  review  and  the 
Freedom  of  Information  Act  (FOIA),  the 
requester  must  elect  one  process  or  the 
other.  If  the  requester  fails  to  so  elect, 
the  request  will  be  treated  as  a  FOIA 
request  unless  the  requested  materials 
are  subject  only  to  mandatory  review. 
*        *      .  *        *        * 

13.  Amend  §  503.58  to  revise 
paragraph  (c)  to  read  as  follows: 

§  503.58    Appeals  of  denials  of  mandatory 
declassification  review  requests. 

***** 

(c)  In  accordance  with  section  5.4  of 
Executive  Order  12598  and  32  CFR 
2001.54,  within  €0  days  of  such 
issuance,  the  requester  may  appeed  a 
final  determination  of  the  Commission 
under  paragraph  (b)  of  this  section  to 
the  Interagency  Security  Classification 
Appeals  Panel.  The  appeal  should  be 
addressed  to,  Executive  Secretary, 
Interagency  Security  Classification 
Appeals  Panel,  Attn:  Classification 
Challenge  Appeals,  c/o  Information 
Secimty  Oversight  Office,  National 
Archives  and  Records  Administration, 
7th  and  Pennsylvania  Avenue,  N.W., 
Room  5W,  Washington  DC  20408. 

14.  Revise  §  503.59  paragraphs  (d),  (e) 
introductory  text,  (g)(2),  (h),  and 
(q)(l),(2)  and  (3),  to  read  as  follows: 

§  503.59    Safeguarding  classified 
information. 

***** 

(d)  Classified  information  shall  be 
made  available  to  a  recipient  only  when 
the  authorized  holder  of  the  classified 
information  has  determined  that: 

(1)  The  prospective  recipient  has  a 
valid  security  clearance  at  least 
commensurate  with  the  level  of 
classification  of  the  information;  and 

(2)  The  prospective  recipient  requires 
access  to  the  information  in  order  to 
perform  or  assist  in  a  lawful  and 
authorized  governmental  function. 

(e)  The  requirement  in  paragraph 
(d)(2)  of  this  section,  that  access  to 
classified  information  may  be  granted 
only  to  individuals  who  have  a  need-to- 
know  the  information,  may  be  waived 
for  persons  who: 


(g)' 
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(2)  To  protect  the  classified 
information  in  accordance  with  the 
provisions  of  Executive  Order  12958; 
and 

***** 

(h)  Except  as  authorized  by  the 
originating  agency,  or  otherwise 
provided  for  by  directives  issued  by  the 
President,  the  Commission  shall  not 
disclose  information  originally 
classified  by  another  agency. 
***** 

(q)*   *   * 

(1)  Knowingly,  willfully,  or 
negligently  disclose  to  unauthorized 
persons  information  properly  classified 
imder  Executive  Order  12958  or 
predecessor  orders  in  force; 

(2)  Knowingly  and  willfully  classify 
or  continue. the  classification  of 
information  in  violation  of  Executive 
Order  12958  or  any  implementing 
directive;  or 

(3)  Knowingly  and  willfully  violate 
any  other  provision  of  Executive  Order 
12958  or  implementing  directive. 
***** 

15.  Revise  §  503.71(c)  introductory 
text  to  read  as  follows: 

§503.71     Definitions. 

***** 

(c)  Meeting  means  the  deliberations  of 
a  majority  of  the  members  serving  on 
the  agency  which  determine  or  result  in 
the  joint  conduct  of  or  disposition  of 
official  agency  business,  but  does  not 
include: 
***** 

16.  Revise  §  503.86(b)  to  read  as 
follows: 

§  503.86    Public  access  to  records. 

***** 

(b)  Requests  for  access  to  the  records 
described  in  this  section  shall  be  made 
in  accordance  with  procedures 
described  in  subparts  C  and  D  of  this 
part. 


PART  504— PROCEDURES  FOR 
ENVIRONMENTAL  POLICY  ANALYSIS 

1.  The  authority  citation  for  part  504 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  553;  46  U.S.C. 
app.  1712  and  1716;  42  U.S.C.  4332(2)(b), 
and  42  U.S.C.  6362. 

2.  Revise  §  504.1(c)  to  read  as  follows: 

§504.1     Purpose  and  scope. 

***** 

(c)  Information  obtained  imder  this 
part  is  used  by  the  Commission  to  assess 
potential  environmental  impacts  of 
proposed  Federal  Maritime  Commission 
actions.  Compliance  is  voluntary  but 


may  be  made  mandatory  by  Commission 
order  to  produce  the  information 
pursuant  to  section  15  of  the  Shipping 
Act  of  1984.  The  penalty  for  violation  of 
a  Commission  order  under  section  13  of 
the  Shipping  Act  of  1984  may  not 
exceed  $5,000  for  each  violation,  unless 
the  violation  was  willfully  and 
knowingly  committed,  in  which  case 
the  amount  of  the  civil  penalty  may  not 
exceed  $25,000  for  each  violation,  as 
adjusted  by  §  506.4  of  this  chapter. 
(Each  day  of  a  continuing  violation 
constitutes  a  separate  offense.) 

3.  Revise  §  504.2  paragraphs  (a),  (b), 
(h),  and  (i)  to  read  as  follows: 

§504.2    Definitions. 

(a)  Shipping  Act  of  1984  means  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1701—1720). 

(b)  Common  carrier  means  any 
common  carrier  by  water  as  defined  in 
section  3  of  the  Shipping  Act  of  1984, 
including  a  conference  of  such  carriers. 
***** 

(h)  Marine  Terminal  Operator  means 
a  person  engaged  in  the  United  States  in 
the  business  of  furnishing  wharfage, 
dock,  warehouse  or  other  terminal 
facilities  in  connection  with  a  common 
carrier,  or  in  connection  with  a  common 
carrier  and  a  water  carrier  subject  to 
subchapter  II  of  chapter  135  of  Title  49, 
United  States  Code. 

(i)  Commission  means  the  Federal 
Maritime  Commission,  including  any 
office  or  bureau  to  which  the 
Commission  may  delegate  its 
environmental  policy  analysis 
responsibilities. 

4.  Revise  §  504.3  to  read  as  follows: 

§504.3    General  information. 

(a)  All  comments  submitted  pursuant 
to  this  part  shall  be  addressed  to  the 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
N.W.,  Washington,  D.C.  20573-0001. 

(b)  A  list  of  recent  Commission 
actions,  if  any,  for  which  a  finding  of  no 
significant  impact  has  been  made  or  for 
which  an  environmental  impact 
statement  is  being  prepared  will  be 
maintained  by  the  Commission  in  the 
Office  of  the  Secretary  and  will  be 
available  for  public  inspection. 

(c)  Information  or  status  reports  on 
environmental  statements  and  other 
elements  of  the  NEPA  process  can  be 
obtained  fi-om  the  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W.,  Washington,  D.C. 
20573-0001. 

5.  In  §  504.4,  remove  and  reserve 
paragraph  (a)(7),  revise  paragraphs 
(a)(1),  (a)(3),  {a)(5),  (a)(6),  {a)(19),(b), 
and  (c)  to  read  as  follows: 


§504.4    Categorical  exclusions. 

(a)  *  *  * 

(1)  Issuance,  modification,  denial  and 
revocation  of  ocean  transportation 
intermediary  licenses. 

(2)  *   *   * 

(3)  Receipt  of  surety  bonds  submitted 
by  ocean  transportation  intermediaries. 

(4)  *   *   * 

(5)  Receipt  of  service  contracts. 

(6)  Consideration  of  special 
permission  applications  pursuant  to 
part  520  of  this  chapter. 

(7)  [Reserved] 
***** 

(19)  Action  taken  on  special  docket 
appUcations  pursuant  to  §502.271  of 
this  chapter. 

***** 

(b)  If  interested  persons  allege  that  a 
categorically-excluded  action  will  have 
a  significant  enviroimiental  effect  (e.g., 
increased  or  decreased  air,  water  or 
noise  pollution;  use  of  recyclables;  use 
of  fossil  fuels  or  energy),  they  shall,  by 
written  submission  to  the  Secretary, 
explain  in  detail  their  reasons.  The 
Secretary  shall  refer  these  submissions 
for  determination  by  the  appropriate 
Commission  official,  not  later  than  ten 
(10)  days  after  receipt,  whether  to 
prepare  an  environmental  assessment. 
Upon  a  determination  not  to  prepare  an 
environmental  assessment,  such  persons 
may  petition  the  Commission  for  review 
of  the  decision  within  ten  (10)  days  of 
receipt  of  notice  of  such  determination. 

(c)  If  the  individual  or  cumulative 
effect  of  a  particular  action  otherwise 
categorically  excluded  offers  a 
reasonable  potential  of  having  a 
significant  environmental  impact,  an 
environmental  assessment  shall  be 
prepared  pursuant  to  §  504.5. 

6.  Revise  §  504.5(b)  to  read  as  follows: 

§  504.5    Environmental  assessments. 

***** 

fb)  A  notice  of  intent  to  prepare  an 
environmental  assessment  briefly 
describing  the  nature  of  the  potential  or 
proposed  action  and  inviting  written 
comments  to  aid  in  the  preparation  of 
the  environmental  assessment  and  early 
identification  of  the  significant 
environmental  issues  may  be  published 
in  the  Federal  Register.  Such  comments 
must  be  received  by  the  Commission  no 
later  than  ten  (10)  days  from  the  date  of 
publication  of  the  notice  in  the  Federal 
Register. 

7.  Revise  §  504.6  to  read  as  follows: 

§504.6    Finding  of  no  significant  impact 

(a)  If  upon  completion  of  an 
environmental  assessment,  it  is 
determined  that  a  potential  or  proposed 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
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environ  nent  of  the  United  States  or  of 
the  global  conunons.  a  finding  of  no 
significi  nt  impact  shall  be  prepared  and 
notice  o  f  its  availability  published  in  the 
Federal  Register.  This  document  shall 
include  the  environmental  assessment 
or  a  sun  mary  of  it,  and  shall  briefly 
present  the  reasons  why  the  potential  or 
proposed  action,  not  otherwise 
excludea  under  §  504.4,  will  not  have  a 
signific^t  effect  on  the  human 
environment  and  why,  therefore,  an 
environmental  impact  statement  (EIS) 
will  not  be  prepared. 

(b)  Pel  itions  tor  review  of  a  finding  of 
no  signi  leant  impact  must  be  received 
by  the  C  smmission  within  ten  (10)  days 
from  the  date  of  publication  of  the 
notice  o  its  availability  in  the  Federal 
Register  The  Commission  shall  review 
the  petit  ions  and  either  deny  them  or 
order  prjpared  an  EIS  pursuant  to 
§  504.7.  The  Commission  shall,  within 
ten  (10)  days  of  receipt  of  the  petition, 
serve  co  )ies  of  its  order  upon  all  parties 
who  file  1  comments  concerning  the 
potentia  or  proposed  action  or  who 
filed  petitions  for  review. 

8.  Revise  §504.7  paragraphs  {a)(l), 
(h)(1)  and  (c)(1)  to  read  as  follows: 

§  504.7    ^nvironmentai  impact  statements. 

(a)  Geheral.  (1)  An  environmental 
impact  statement  (EIS)  shall  be  prepared 
when  thi ;  environmental  assessment 
indicate!  i  that  a  potential  or  proposed 
action  m  ay  have  a  significant  impact 
upon  the  environment  of  the  United 
States  or  the  global  commons. 


Unite<  I  States  Code  citation 


46  U.S.C 

46  U.S.C 

46  U.S.C 

46  U.S.C 
46  use. 

46  use. 
46  U.S.C. 
46  U.S.C. 

46  use 

31  U.S.C 
31  U.S.C 


(b)  Draft  environmental  impact 
statements.  (1)  A  draft  environmental 
impact  statement  (DEIS)  will  initially  be 
prepared  in  accordance  with  40  CFR 
part  1502. 
***** 

(c)  Final  environmental  impact 
statements.  (1)  After  receipt  of 
comments  on  the  DEIS,  a  final 
enviroiunental  impact  statement  (FEIS) 
will  be  prepared  piusuant  to  40  CFR 
part  1502,  which  shall  include  a 
discussion  of  the  possible  alternative 
actions  to  a  potential  or  proposed 
action.  The  FEIS  will  be  distributed  in 
the  same  manner  as  specified  in 
paragraph  (b)(2)  of  this  section. 
***** 

9.  Revise  §  504.9  paragraphs  (a) 
introductory  text,  (c),  and  (d)  to  read  as 
follows: 

§  504.9    Information  required  by  the 
Commission. 

(a)  Upon  request,  a  person  filing  a 
complaint,  protest,  petition  or 
agreement  requesting  Commission 
action  shall  submit,  no  later  than  ten 
(10)  days  from  the  date  of  the  request, 
a  statement  setting  forth,  in  detail,  the 
impact  of  the  requested  Commission 
action  on  the  quality  of  the  human 
environment,  if  such  requested  action 
will: 
***** 

(c)  If  enviroiunental  impacts,  either 
adverse  or  beneficial,  are  alleged,  they 
should  be  sufficiently  identified  and 
quantified  to  permit  meaningful  review. 


Individuals  may  contact  the  Secretary  of 
the  Federal  Maritime  Commission  for 
informal  assistance  in  preparing  this 
statement.  The  Commission  shall 
independently  evaluate  the  information 
submitted  and  shall  be  responsible  for 
assiu-ing  its  accuracy  if  used  by  it  in  the 
preparation  of  an  environmental 
assessment  or  EIS. 

(d)  In  all  cases,  the  Secretary  may 
request  every  common  carrier  by  water, 
or  marine  terminal  operator,  or  any 
officer,  agent  or  employee  thereof,  as 
well  as  all  parties  to  proceedings  before 
the  Commission,  to  submit,  within  ten 
(10)  days  of  such  request,  all  material 
information  necessary  to  comply  with 
NEPA  and  this  part,  information  not 
produced  in  response  to  an  informal 
request  may  be  obtained  by  the 
Commission  pursuant  to  section  1 5  of 
the  Shipping  Act  of  1984. 

PART  506— CIVIL  MONETARY 
PENALTY  INFLATION  ADJUSTMENT 

1.  The  authority  citation  for  Part  506 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  2461. 

2.  Revise  §  506.4  (d)  to  read  as 
follows: 

§  506.4    Cost  of  living  adjustments  of  civil 
monetary  penalties. 

(d)  Inflation  adjustment.  Maximum 
Civil  Monetary  Penalties  within  the 
jiirisdiction  of  the  Federal  Maritime 
Commission  are  adjusted  for  inflation  as 
follows: 


app.  sec.  81 7d  . 

app.  sec.  81 7e  . 

app.  sec.  876  ... 

app.  sec.  876  ... 
app.  sec.  876  ... 

app.  sec.  1710a 
app.  sec.  1712  . 
app.  sec.  1712  . 

app.  sec.  1712  . 

sec.  3802(a)(1)  . 
sec.  3802(a)(2)  . 


Civil  monetary  penalty  description 


Failure  to  establish  financial  responsibility  for  death  or  injury  

Failure  to  establish  financial  responsibility  for  nonperformance  of 
transportation. 

Failure  to  provide  required  reports,  etc. — Merchant  Marine  Act  of 
1920. 

Adverse  shipping  conditions — Merchant  Marine  Act  of  1920  

Operating  after  tariff  or  service  contract  suspension/  Merchant  Ma- 
rine Act  of  1 920. 

Adverse  impact  on  US  carriers  by  foreign  shipping  practices  

Operating  in  foreign  commerce  after  tariff  suspension  

Knowing  and  willful  violation/Shipping  Act  of  1984  or  Commission 
regulation  or  order. 

Violation  of  Shipping  Act  of  1984,  Commission  regulation  or  order, 
not  knowing  and  willful. 

Program  Fraud  Civil  Remedies  Act/giving  false  statement 

Program  Fraud  Civil  Remedies  Act/giving  false  statement 


Maximum  pen- 
alty amount  as  of 
10/23/96 


5,000 
200 

5,000 
200 

5,000 

1,000,000 
50,000 

1,000,000 
50,000 
25,000 

5,000 

5,000 
5,000 


New  adjusted 
maximum  pen- 
alty amount 


5,500 
220 

5,500 
220 

5,500 

1,100,000 
55,000 

1,100,000 
55,000 
27,500 

5.500 

5,500 
5,500 
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PART  507— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  MARITIME  COMMISSION 

1.  The  authority  citation  for  part  507 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

2.  In  §  507.170(b),  remove  "29  CFR 
part  1613"  and  replace  with  "29  CFR 
part  1614". 

3.  Revise  §  507.170(c)  to  read  as 
follows: 

§  507.170  Compliance  Procedures. 

***** 

(c)  The  Director,  Biu'eau  of 
Administration  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Director,  Bureau  of  Adrninistration, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  N.W.,  Washington. 
DC  20573. 


PART  540— PASSENGER  VESSEL 
RNANCIAL  RESPONSIBIUTY 

1.  In  part  540,  revise  the  part  heading 
to  read  as  set  forth  above: 

2.  Revise  the  authority  citation  of  part 
540  to  read  as  follows: 

Authority:  5  U.S.C.  552,  553;  31  U.S.C. 
9701;  sees.  2  and  3,  Pub.  L.  89-777,  80  Stat. 
1356-1358,  46  U.S.C.  app.  817e,  817d;  46 
U.S.C.  1716. 

PART  582— {REMOVED] 

Under  the  authority  of  5  U.S.C.  553, 
6  U.S.C.  app.  1701,  1702,  1707, 1709, 
1712,  and  1714-1716,  remove  part  582. 

By  the  Commission. 
Bryant  L.  VanBrakle, 

Secretary. 

IFR  Doc.  99-10896  Filed  4-30-99;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  502,  545,  and  571 

[Docket  No.  9&-21] 

Miscellaneous  Amendments  to  Rules 
of  Practice  and  Procedure;  Correction 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule;  correction. 


SUMMARY:  The  Federal  Maritime 
Commission  published  in  the  Federal 
Register  of  February  17,  1999,  a  final 
rule  making  corrections  and  changes  to 
existing  regulations  to  update  and 
improve  them,  and  to  conform  them  to 
and  implement  the  Ocean  Shipping 
Reform  Act  of  1998.  Inadvertently, 
several  amendatory  instructions  were 
omitted. 

DATES:  Effective  on  May  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  St.,  NW.,  Room  1046, 
Washington,  DC  20573-0001,  (202)  523- 
5725,  E-mail:  secretary@frac.gov. 

SUPPLEMENTARY  INFORMATION:  The  FMC 
published  a  final  rule  in  the  Federal 
Register  of  February  17,  1999  (64  FR 
7804),  which  made  corrections  and 
changes  to  existing  rules  of  practice  and 
procediu-e.  Inadvertently,  several 
amendatory  instructions  were  omitted. 

In  Docket  No.  98-21,  published  on 
February  17,  1999  (64  FR  7804),  make 
the  following  corrections: 

1.  On  page  7807,  in  the  first  column, 
after  the  text  of  instruction  4(c)  add  the 
following  amendatory  instructions: 

d.  In  paragraph  (b)(2),  revise  the 
phrase  "paragraphs  (b)(5),  (6)  and  (7)"  to 
read  "paragraphs  (e),  (f)  and  (g)." 

e.  In  paragraph  (b)(4)(iii),  revise  the 
phrase  "(b)(4)(i)  and  (b)(4)(ii)"  to  read 
"(d)(1)  and  (d)(2)." 

f.  In  paragraph  (b)(5),  revise  the 
reference  "(b)(4)"  to  read  "(d)." 

2.  On  page  7808,  in  the  first  column, 
revise  amendatory  instruction  1 5  to  read 
as  follows: 

In  §  502.61,  remove  "[Rule  61.]"  fi-om 
the  end  of  paragraph  (c)  and  add  "(Rule 
61.]"  to  the  end  of  paragraph  (d). 

3.  On  page  7810,  in  the  first  column, 
revise  amendatory  instruction  39(c)  to 
read  as  follows: 

c.  Amend  redesignated  paragraph  (a) 
by  removing  "(Rule  144.]"  and  revising 
the  last  sentence  to  read  as  set  forth 
below; 

Bryant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  99-10899  Filed  4-30-99;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  550,  551,  555,  560,  565, 
585,  586,  587,  and  588 

[Docket  No.  9»-2S] 

Amendments  to  Regulations 
Governing  Restrictive  Foreign 
Shipping  Practices,  and  New 
Regulations  Governing  Controlled 
Carriers;  Correction 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Maritime 
Commission  published  in  the  Federal 
Register  of  February  18,  1999,  a  final 
rule  revising  and  redesignating 
regulations  governing  restrictive  foreign 
shipping  practices  and  controlled 
carriers  to  incorporate  amendments 
made  by  the  Ocean  Shipping  Reform 
Act  of  1998.  A  filing  fee  was 
inadvertently  removed  in  the  revision 
process. 

DATES:  Effective  on  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bryant  L.  VanBrakle.  Secretarj',  Federal 
Maritime  Commission,  800  North 
Capitol  St.,  NW.,  Room  1046, 
Washington,  DC  20573-0001,  (202)  523- 
5725,  E-mail:  secretary@fmc.gov. 

SUPPLEMENTARY  INFORMATION:  The  FMC 

published  a  final  rule  in  the  Federal 
Register  of  February  18,  1999  (64  FR 
8007),  revising  and  redesignating 
regulations  governing  restrictive  foreign 
shipping  practices,  and  controlled 
carriers.  A  final  rule  published 
September  22,  1998  at  63  FR  50537, 
effective  November  2.  1998,  amended 
§  588.4(a)  to  include  a  filing  fee  for 
filing  of  petitions  under  part  588.  In  the 
process  of  revising  that  section  for  this 
final  rule,  reference  to  the  filing  fee  was 
inadvertently  omitted  from  redesignated 
§  555.4(a). 

In  Docket  No.  98-25,  published  on 
February  18,  1999  (64  FR  8007),  make 
the  following  correction.  On  page  8010, 
in  the  third  column,  at  the  end  of 
§  555.4,  paragraph  (a),  add  the  following 
sentence:  "The  petition  shall  be 
accompanied  by  remittance  of  a  $177 
filing  fee." 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  99-10898  Filed  4-30-99;  8:45  am] 
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Pro  30sed  Rules 


Federal  Register 

Vol.  64.  No.  84 
Monday,  May  3,  1999 


This  sec  ion  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  Df  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  mak  ng  prior  to  the  adoption  of  the  final 
rules. 


DEPAflTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRjPart39 

[Docket  ^o.  99-NM-63-AD] 

RIN  212(|-AA64 

Airwortniness  Directives;  Dassault 
Model  3000,  900EX,  and  Mystere 
Falcon  ^00  Series  Airplanes 

AGENCYl  Federal  Aviation 

Administration,  DOT. 

ACTION: jNotice  of  proposed  rulemaking 

(NPRM] 


SUMMAR  t:  This  document  proposes  the 
adoptio  1  of  a  new  airworthiness 
directiv  b  (AD)  that  is  applicable  to  all 
Dassaul :  Model  Falcon  2000  series 
airplan«  s;  and  certain  Dassault  Model 
900EX,  knd  Mystere  Falcon  900  series 
airplane  s.  This  proposal  would  require 
repetitii  e  operational  tests  of  the  flap 
asymmf  try  detection  system  to  verify 
proper  i  unctioning,  and  repair,  if 
necessa  y;  repetitive  replacement  of  the 
inboard  flap  jackscrews  with  new 
jackscrews:  repetitive  measurement  of 
the  sere  ^/nut  play  to  detect 
discrepi  ncies;  and  corrective  action,  if 
necessa  y.  This  proposal  is  prompted  by 
issuanc(  s  of  mandatory  continuing 
airwortl  liness  information  by  a  foreign 
civil  air  A^orthiness  authority.  The 
actions  jpecified  by  the  proposed  AD 
are  intei  ided  to  prevent  jamming  of  the 
flap  jacl  screws,  which  could  result  in 
the  inab  ility  to  move  the  flaps  or  an 
asymmetric  flap  condition,  and 
conseqi;  ent  reduced  controllability  of 
the  airp  ane. 

DATES:  ( lomments  must  be  received  by 
May  24  J 1999. 

ADORES!  ES:  Submit  comments  in 
triplicat  B  to  the  Federal  Aviation 
Admini  itration  (FAA),  Transport 
Airp  Ian ;  Directorate,  ANM-114, 
Attenticn:  Rules  Docket  No.  99-NM- 
63-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comme;  its  may  be  inspected  at  this 


location 


between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-63-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-63-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Dassault 


Model  Falcon  2000  series  airplanes.  The 
DGAC  advises  that  several  operators  of 
these  airplanes  have  reported  januning 
of  the  inboard  flap  jackscrew  during 
extension  of  the  flaps  while  the 
airplanes  were  in  the  approach-to- 
landing  phase  of  the  flight.  The  same 
inboard  flap  jackscrew  is  installed  on 
certain  Dassault  Model  900EX,  and 
Mystere  Falcon  900  series  airplanes, 
therefore,  the  identified  imsafe 
condition  may  also  exist  on  these 
airplane  models.  Such  jamming  of  the 
flap  jackscrews,  if  not  corrected,  could 
result  in  inability  to  move  the  flaps  or 
an  asymmetric  flap  condition,  and 
consequent  reduced  controllability  of 
the  airplane. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
fype  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  operationed  tests  of  the  flap 
asymmetry  detection  system  to  verify 
proper  functioning,  and  repair  of  any 
discrepancy.  The  proposal  also  would 
require  repetitive  replacement  of  the 
inboard  flap  jackscrews  with  new 
jackscrews;  and  repetitive  measurement 
of  the  screw /nut  play  of  the  outboard 
and  center  flap  jackscrews  to  detect 
discrepancies,  and  corrective  action,  if 
necessary.  The  corrective  action  consists 
of  replacement  of  any  discrepant 
jackscrew  with  a  new  jackscrew. 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
applicable  Dassault  Aviation  Falcon 
2000,  900EX,  or  Mystere  Falcon  900 
Airplane  Maintenance  Manual,  and/or  a 
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method  approved  by  the  FAA  or  the 
DGAC  (or  its  delegated  agent). 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  159  airplemes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  operational 
test,  at  an  average  labor  rate  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  operational  test 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $9,540,  or  $60  per 
airplane,  per  test  cycle. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
proposed  flap  jackscrew  replacement,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $21,200  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,447,120  or  $21,680  per  airplane,  per 
replacement  cycle. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
proposed  measurement,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $76,320,  or 
$480  per  airplane,  per  measurement 
cycle. 

The  cost  impact  figvu^es  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significemt  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation  (Formerly  Avions  Marcel 
Dassault-Breguet  Aviation  (AMD/BA)]: 

Docket  99-NM-63-AD. 

Applicability:  All  Model  Falcon  2000  series 
airplanes;  Falcon  900EX  series  airplanes, 
serial  numbers  161  and  subsequent;  and 
Mystere  Falcon  900  series  airplanes,  serial 
numbers  04  and  subsequent;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  flap  jackscrews, 
which  could  result  in  inability  to  move  the 
flaps  or  an  asymmetric  flap  condition,  and 


consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Repetitive  Operational  Test 

(a)  Within  5  flight  cycles  after  the  effective 
date  of  this  AD:  Perform  an  operational  test 
of  the  flap  asymmetry  detection  system  to 
ensure  that  the  system  is  functioning 
correctly,  in  accordance  with  the  procedures 
specified  in  Falcon. 2000  Airplane 
Maintenance  Manual  (AMMl  27-502,  dated 
November  1995;  Falcon  900  AMM  27-502, 
dated  January  1995:  or  Falcon  900EX  AMM 
27-502.  dated  September  1996,  as  applicable. 
Prior  to  further  flight,  repair  any  discrepancy 
detected  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116,  FAA.  Transport  Airplane 
Directorate;  or  the  Direction  Generale  de 
I'Aviation  Civile  (or  its  delegated  agent). 
Repeat  the  operational  test  thereafter  at 
intervals  not  to  exceed  330  flight  hours  or  7 
months,  whichever  occurs  first. 

Repetitive  Replacement 

(b)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  inboard  flap  jackscrews, 
or  within  25  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later: 
Replace  the  inboard  flap  jackscrews  with 
new  jackscrews  in  accordance  with  the 
procedures  specified  in  Falcon  2000  AMM 
27-510,  dated  November  1995;  Falcon  900 
AMM  27-521.  dated  December  1998;  or 
Falcon  900EX  AMM  27-510.  dated 
September  1996,  as  applicable.  Repeat  the 
replacement  thereafter  at  intervals  not  to 
exceed  1,000  flight  cycles. 

Repetitive  Inspection 

(c)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  outboard  and  center  flap 
jackscrews,  or  within  25  flight  cycles  after 
the  effective  date  of  this  AD.  whichever 
occurs  later:  Measure  the  screw/nut  play  of 
the  outboard  and  center  flap  jackscrews  to 
detect  discrepancies,  in  accordance  with  the 
procedures  specified  in  Falcon  2000  AMM. 
Temporary  Revision  (TR)  27-504,  dated 
October  1998;  Falcon  900  AMM.  TR  27-514, 
dated  February  1999;  or  Falcon  900EX  AMM. 
TR  27-514.  dated  February  1999,  as 
applicable. 

Note  2:  The  AFM  revisions  required  by 
paragraph  (c)  of  this  AD  may  be 
accomplished  by  inserting  a  copy  of  the  TR's 
into  the  applicable  AFM.  When  these  TR's 
have  been  incorporated  into  the  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  into  the  AFM.  provided  that 
the  information  contained  in  the  general 
revisions  is  identical  to  that  specified  in  the 
TR's. 

(1)  If  the  measurement  is  greater  than  0.014 
inch,  prior  to  further  flight,  replace  the 
discrepant  flap  jackscrew  with  a  new 
jackscrew  in  accordance  with  the  procedures 
specified  in  Falcon  2000  AMM  27-510.  dated 
November  1995:  Falcon  900  AMM  27-521. 
dated  December  1998:  or  Falcon  900EX  A?^1M 
27-510,  dated  September  1996.  as  applicable. 
Repeat  the  inspection  thereafter  at  inten'als 
not  to  exceed  330  flight  hours  or  '  months, 
whichever  occurs  first. 

(2)  If  the  measurement  is  less  than  or  equal 
to  0.014  inch,  repeat  the  measurement 
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thereafte  •  at  intervals  not  to  exceed  330  flight 
hours  or  1  months,  whichever  occurs  first. 


Altemat  ve  Methods  of  Compliance 

alternative  methcd  of  compliance  or 

of  the  compliance  time  that 
an  acceptable  level  of  safety  may  be 
iproved  by  the  Manager, 
inal  Branch,  ANM-116.  Operators 
their  requests  through  an 
appropriate  FAA  Principal  Maintenance 

who  may  add  comments  and  then 
the  Manager,  International  Branch, 


(d)An 
adjustment 
provides 
used  if  a| 
Intemati 
shall  su: 


Inspectoi , 
send  it 
ANM-1 


to 


15. 


Note  3 

existence 
com  pi 
obtained 
ANM-1 1 


Irtformation  concerning  the 

of  approved  alternative  methods  of 

with  this  AD,  if  any,  may  be 
from  the  International  Branch, 


lance 


accordant: 
Federal 
and  21 
location 
can  be  ac: 


Note  4: 

in  French 
038-008(p) 
Falcon 
024(B) 
900  and 
airplanes 
Issued 
1999. 
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Special  ilight  Permits 

(e)  Spe  :ial  flight  permits  may  be  issued  in 

e  with  §§  21.197  and  21.199  of  the 

/(viation  Regulations  (14  CFR  21.197 

to  operate  the  airplane  to  a 
1  inhere  the  requirements  of  this  AD 
;omplished. 

The  subject  of  this  AD  is  addressed 
airworthiness  directives  1999- 
,  dated  January  27, 1999  (for 
spries  airplanes);  and  1999-082- 
ed  February  24,  1999  (for  Falcon 
lilvstere  Falcon  900EX  series 


2(00 

I  dad 


n  Renton,  Washington,  on  April  26, 


D.L.  Rigg  n. 

Acting  Mt  mager.  Transport  Airplane 
Directora  e,  Aircraft  Certification  Service. 
(FR  Doc.  ^9-10962  Filed  4-30-99;  8:45  am] 


BIUJNG  CG  DE  4910-13-P 


DEPARtME^f^  OF  TRANSPORTATION 
Federal  jlVviation  Administration 

14  CFR  fart  108 

[Docket  r<io.  FAA-1 999-5536;  Notice  No.  99- 
05] 

RIN  2120iAG51 

Securitylof  Checked  Baggage  on 
Flights  \l|nthin  the  United  States; 
Correction 

AGENCY:  t"ederal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  I  lotice  of  proposed  rulemaking; 
correctia  a. 


SUMMAfn :  This  document  contains  a 
correctio  a  to  the  notice  of  proposed 
rulemakj  ng,  published  in  the  Federal 
Register  bn  April  19,  1999  (64  FR 
19220).  that  NPRM  clarified  that  each 
certificatB  holder  required  imder  §  108.5 
to  adopt  and  implement  an  FAA- 
approved  security  program  screen 
checked  baggage  or  conduct  passenger- 
to-bag  mktching  for  scheduled  passenger 
operatioi  is  within  the  United  States 


when  using  an  airplane  having  a 
passenger  seating  configuration  of  more 
than  60  seats. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lon  M.  Siro,  202-267-3414. 

Correction  of  Publication 

In  proposed  rule  FR  Doc.  99-9635, 
beginning  on  page  19220  in  the  Federal 
Register  issue  of  April  19,  1999,  make 
the  following  corrections: 

1.  On  page  19220,  in  column  1,  in  the 
ADDRESSES  section,  beginning  on  line  5, 
correct  the  "Docket  No.  FAA-1999- 
5336"  to  read  "Docket  No.  FAA-1999- 
5536". 

2.  On  page  19220,  in  column  2,  in 
Comments  Invited  section,  beginning  on 
line  7  in  the  fourth  paragraph,  correct 
the  "Docket  No.  FAA-1 999-5336"  to 
read  "Docket  No.  FAA-1999-5536". 

Issued  in  Washington.  DC  on  April  22, 
1999. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel,  Regulations 
Division. 

(FR  Doc.  99-10734  Filed  4-30-99;  8:45  am) 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG^1 06004-98] 
RIN  1545-AW71 

Guidance  Under  Section  355(d); 
Recognition  of  Gain  on  Certain 
Distributions  of  Stocl(  or  Securities 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
recognition  of  gain  on  certain 
distributions  of  stock  or  securities  of  a 
controlled  corporation.  These  proposed 
regulations  affect  corporations  and  their 
shareholders.  Proposed  regulations  are 
necessary  because  of  statutory  changes 
made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  August  2,  1999. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  September 
21.  1999.  at  10  a.m.  must  be  received  by 
August  31,  1999. 
ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-1 06004-98). 


room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington.  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
106004-98),  Courier's  Desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 

tax regs/regslist.html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  N.W., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Robert  Hawkes  (202)  622-7530  or 
Phoebe  Bennett  (202)  622-7750; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing.  Guy  R.  Traynor  (202)  622-7190 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

If  the  requirements  of  section  355(a) 
are  met,  a  distributing  corporation 
(Distributing)  may  distribute  the  stock 
or  securities  of  a  controlled  corporation 
(Controlled)  to  its  shareholders  or 
security  holders  (Distributees)  with  no 
gain  or  loss  recognized  to  the 
Distributees.  A  Distributee  allocates  its 
basis  in  Distributing  stock  or  securities 
between  the  Controlled  stock  or 
seciu'ities  received  in  the  distribution 
and  any  Distributing  stock  or  securities 
retained  in  proportion  to  the  fair  market 
value  of  each.  See  section  358;  §§1.358- 
1  and  1.358-2.  If  neither  section  355  (d) 
nor  (e)  applies,  then  Distributing 
generally  recognizes  no  gain  on  the 
distribution  of  stock  or  securities.  See 
section  355(c)(2)  or  361(c)(2). 

With  limited  exceptions,  the  Tax 
Reform  Act  of  1986  (Public  Law  99-514, 
100  Stat.  208)  (TRA),  repealed  the 
doctrine  of  General  Utilities  &■  Operating 
Co.  V.  Helvering,  296  U.S.  200  (1935),  by 
requiring  a  corporation  to  recognize  gain 
on  both  liquidating  and  nonliquidating 
distributions  of  appreciated  property.  In 
retaining  section  355  as  an  exception  to 
General  Utilities  repeal.  Congress 
intended  to  permit  historic  shareholders 
to  carry  on  their  historic  corporate 
businesses  in  separate  corporations.  See 
H.  R.  Rep.  101-881,  at  341  (1990). 
However,  Congress  became  concerned 
that,  after  the  TRA,  a  person  coudd 
purchase  a  historic  shareholder's 
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interest,  receive  a  distribution  of 
Controlled  stock  tax-free  to  both 
Distributing  and  the  purchaser,  and 
obtain  a  fair  market  value  basis  in  the 
Controlled  stock.  Accordingly,  Congress 
amended  section  355(b)(2)(D)  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Public  Law  lOQ-203,  section 
10223,  101  Stat.  1330-411)  (1987 
OBRA)  to  make  section  355  inapplicable 
where  a  Distributee  acquired  control  (as 
defined  in  section  368(c))  of  a 
corporation  conducting  a  business  in  a 
taxable  transaction  during  the  five-year 
period  ending  on  the  date  of  the 
distribution.  See  H.  R.  Rep.  No.  100- 
391.  at  1082-83  (1987).  However, 
section  355(b)(2)(D)  did  not  apply  to 
noncorporate  purchasers  or  purchasers 
of  less  than  80  percent  of  Distributing 
stock. 

Section  355(d),  enacted  as  part  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Public  Law  101-508,  section 
11321(a),  104  Stat.  1388-460)  (1990 
OBRA),  followed  the  purposes  of  the 
1987  OBRA  provisions  but  substantially 
expanded  their  scope.  See  H.  R.  Rep. 
101-881,  at  341  (1990).  In  section 
355(d),  Congress  intended  to  prevent  the 
use  of  section  355  either  to  "dispose  of 
subsidiaries  in  transactions  that 
resemble  sales,  or  to  obtain  a  fair  market 
value  stepped-up  basis  for  any  future 
dispositions,  without  incurring 
corporate- level  tax."  Id. 

Section  355(d)  requires  recognition  of 
gain  on  a  distribution  of  Controlled 
stock  (as  though  the  Controlled  stock 
were  sold  to  the  Distributee  at  its  fair 
market  value)  if,  immediately  after  the 
distribution,  any  person  holds 
disqualified  stock  of  Distributing  or  any 
distributed  Controlled  that  constitutes  a 
50  percent  or  greater  interest.  See 
section  355(d)  (1)  and  (2).  Disqualified 
stock  is  stock  in  Distributing  acquired 
by  purchase  after  October  9.  1990  and 
during  the  five-year  period  (taking  into 
account  section  355(d)(6))  ending  on  the 
date  of  distribution  (the  five-year 
period),  or  Controlled  stock  either  (1) 
acquired  by  piuchase  diu-ing  the  five- 
year  period  or  (2)  distributed  with 
respect  to  either  disqualified 
Distributing  stock  or  on  Distributing 
securities  acquired  by  purchase  during 
the  five-year  period.  See  section 
355(d)(3).  A  50  percent  or  greater 
interest  means  stock  possessing  at  least 
50  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to 
vote  or  at  least  50  percent  of  the  total 
value  of  shares  of  all  classes  of  stock. 
See  section  355(d)(4).  Section  355(d) 
also  contains  a  definition  of  purchase 
(section  355(d)(5)).  a  provision 
suspending  the  five-year  period  for 
certain  stock  or  securities  (section 


355(d)(6)),  and  aggregation  and 
attribution  provisions  (section  355(d)  (7) 
and  (8)).  Section  355(d)(9)  authorizes 
regulations  to  carry  out  the  purposes  of 
section  355(d).  including  regulations  to 
prevent  the  avoidance  of  its  purposes 
through  the  use  of  related  persons, 
intermediaries,  pass-through  entities, 
options,  or  other  arrangements,  and 
regulations  modifying  the  definition  of 
purchase. 

Explanation  of  Provisions 

(a)  General  Rules  and  Purposes  of 
Section  355(d) 

As  stated  above,  section  355(d)  is 
intended  to  prevent  taxpayers  from 
using  section  355  to  dispose  of 
subsidiaries  in  sale-like  transactions,  or 
to  obtain  a  fair  market  value  stepped-up 
basis  for  future  dispositions,  without 
incurring  a  corporate-level  tax.  See  H.  R. 
Rep.  101-881.  at  341  (1990).  The 
legislative  history  to  section  355(d) 
describes  transactions  generally  not 
violating  the  purposes  of  section  355(d): 

The  purposes  of  [section  355(d))  are  not 
generally  violated  if  there  is  a  distribution  of 
a  controlled  corporation  within  5  years  of  an 
acquisition  by  purchase  and  the  effect  of  the 
distribution  is  neither  (1)  to  increase 
ownership  in  the  distributing  corporation  or 
any  controlled  corporation  by  persons  who 
have  directly  or  indirectly  acquired  stock 
within  the  prior  five  years,  nor  (2)  to  provide 
a  basis  slep-i*p  with  respect  to  the  stock  of 
any  controlled  corporation. 

H.  R.  Rep.  No.  101-964  (Conference 
Report),  at  1093  (1990). 

The  Conference  Report,  at  page  1091, 
clarifies  that  the  grant  of  regulator}' 
authority  in  section  355(d)(9)  includes 
the  authority  to  exclude  from  section 
355(d)  transactions  not  violating  its 
purposes.  The  proposed  regulations 
provide  that  a  distribution  is  not  a 
disqualified  distribution  under  section 
355(d)(2)  and  proposed  §  1.355-6(b)(l) 
if  the  distribution  and  any  related 
transactions  do  not  violate  the  purposes 
of  section  355(d).  The  proposed 
regulations  describe  transactions  not 
violating  the  purposes  of  section  355(d) 
in  a  manner  similar  to  the  legislative 
history  and  provide  some  examples  of 
those  transactions.  If  a  distribution  does 
not  violate  the  purposes  of  section 
355(d)  under  proposed  §  1.355-6(b)(3), 
such  distribution  is  a  distribution  to 
which  section  355(d)  does  not  apply. 
Accordingly,  such  a  distribution  still 
could  be  a  distribution  to  which  section 
355(e)  applies.  See  section  355(e)(2)(D). 

The  exception  in  the  proposed 
regulations  for  transactions  that  do  not 
violate  the  purposes  of  section  355(d) 
applies  to  transactions  in  which  a 
disqualified  person  neither  increases  an 
interest  nor  obtains  a  purchased  basis  in 


Controlled  stock.  A  disqualified  person 
is  any  person  that,  immediately  after  a 
distribution,  holds  disqualified  stock  in 
Distributing  or  Controlled  that 
constitutes  a  50-percent  or  greater 
interest  (under  section  355(d)(4)  and 
proposed  §  1.355-6(c)).  Based  on 
examples  in  the  Conference  Report,  the 
proposed  regulations  define  purchased 
basis  as  basis  in  Controlled  stock  that  is 
disqualified  stock,  unless  the  Controlled 
stock  and  the  Distributing  stock  on 
which  the  Controlled  stock  is 
distributed  are  treated  as  acquired  by 
purchase  solely  under  the  attribution 
rules  of  section  355(d)(8)  and  proposed 
§  1.355-6(e)(l).  Examples  in  the 
proposed  regulations  demonstrate  the 
application  of  the  two-pronged  purpose 
test. 

The  proposed  regulations  also  provide 
that  a  person  that  acquires  an  interest  in 
any  entity  by  purchase  is  not  treated  as 
having  acquired  by  purchase  stock 
owned  by  the  entity  under  section 
355(d)(8)(B)  and  paragraph  (e)(1)  of  this 
section  when  the  person  no  longer  holds 
the  directly  purchased  interest. 
Examples  demonstrate  the  operation  of 
this  rule  when  purchased  stock  is 
eliminated  in  a  liquidation  or  upstream 
merger. 

The  proposed  regulations  provide  an 
anti-avoidance  rule  that  permits  the 
Commissioner  to  treat  any  distribution 
as  a  disqualified  distribution  under 
section  355(d)(2)  and  proposed  §  1.355- 
6(b)(1)  if  the  distribution  or  another 
transaction  or  transactions  are  engaged 
in  or  structured  with  a  principal 
purpose  to  avoid  the  purposes  of  section 
355(d)  or  the  regulations  thereunder 
with  respect  to  the  distribution.  For 
example,  the  Commissioner  may 
determine  that  the  existence  of  a  related 
person,  intermediary,  pass-through 
entity,  or  similar  person  (an 
intermediary)  should  be  disregarded,  in 
whole  or  in  part,  if  the  intermediary  is 
formed  or  availed  of  with  a  principal 
purpose  to  avoid  the  purposes  of  section 
355(d)  or  the  regulations  thereunder. 

(b)  Whether  a  Person  Holds  a  50  Percent 
or  Greater  Interest 

Under  section  355(d)(4),  50  percent  or 
greater  interest  means  stock  possessing 
at  least  50  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote  or  at  least  50  percent  of 
the  total  value  of  shares  of  all  classes  of 
stock.  The  proposed  regulations  provide 
rulss  relating  to  that  definition. 

Valuation 

The  proposed  regulations  prcide 
that,  for  purposes  of  section  355(d)(4) 
and  proposed  §  1.355-6,  all  shares  of 
stock  within  a  single  class  are 
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consi(  ered  to  have  the  same  value.  But 
see  praposed  §  1.355-6(c)(3)(vii),  which 
applies  a  special  valuation  rule  to 
deten  line  whether  options  are 
Feasor  ably  certain  to  be  exercised. 

Effect  of  Options,  Warrants,  Convertible 
Obligi  tions,  and  Other  Similar  Interests 

Sec  ion  355(d)(9)  provides  regulatory 
authoi  ity  to  prevent  the  avoidance  of 
the  purposes  of  section  355(d)  through 
the  us }  of  options.  The  Conference 
Repor  states,  at  page  1092,  that 
Congr  !ss  intends  that  regulations  be 
issued  to  treat  an  option  to  acquire  stock 
as  exe-cised  if  two  criteria  are  satisfied. 
The  fi  St  is  that  a  deemed  exercise 
would  cause  a  person  to  have  a  50 
percei  X  or  greater  interest  acquired  by 
purchi  ise.  The  second  is  that,  under  all 
the  fac  Is  and  circumstances  (including 
projec  :ed  earnings  or  appreciation  and 
inciud  ing  the  risk  shifting  or  other 
effects  of  any  other  arrangements  with 
the  option  holder  or  related  parties),  the 
effect  i)f  the  option  would  be  to  avoid 
the  ap  }lication  of  section  355(d). 

In  g(  neral,  the  proposed  regulations 
disregi  ird  options  in  determining 
whether  any  person  holds  disqualified 
stock  (  onstituting  a  50  percent  or  greater 
intere!  t.  However,  under  the  proposed 
regula  ions,  an  option  to  acquire  stock 
that  he  s'not  been  exercised  when  a 
distribution  occurs  is  treated  as 
exercii  ed  on  the  date  it  was  issued  or 
most  r  jcently  transferred  if  two  criteria 
are  sat  sfied.  The  first,  based  on  the 
Confeience  Report,  is  that  a  deemed 
exerci!  e  would  cause  a  person  to 
becom  3  a  disqualified  person.  An  option 
is  not  reated  as  exercised  under  this 
criteridn,  however,  if  the  effect  of  the 
treatm  jnt  is  to  prevent  a  person  who 
would  otherwise  be  a  disqualified 
persor  from  being  treated  as  a 
disqualified  person.  The  second 
criteridn  is  that,  immediately  after  the 
distrib  ition  of  Controlled,  and  based  on 
all  the  facts  and  circumstances,  it  is 
reason  ibly  certain  that  the  option  will 
be  exei  cised.  The  IRS  and  Treasury 
believf  that  the  proposed  regulations, 
which  employ  a  "reasonably  certain" 
standa  'd  to  treat  options  as  exercised  in 
potent  ally  abusive  situations,  is 
consis'  ent  with  the  guidance  given  in 
the  Co  iference  Report  with  respect  to 
option  1.  The  proposed  regulations 
genera  ly  except  certain  instruments  not 
ordina  ily  having  an  abuse  potential 
from  ti  eatment  as  options,  such  as 
escrow ,  pledge,  or  other  security 
agreenents.  compensatory  options,  and 
option  ;  exercisable  only  upon  death, 
disabil  ity,  mental  incompetency,  or 
retiren  ent. 

Whe  a  an  option  is  treated  as 
exercised,  it  is  treated  as  exercised  both 
for  puj  poses  of  determining  the 


percentage  of  the  voting  power  of  stock 
owned  and  for  purposes  of  determining 
the  percentage  of  the  value  of  stock 
owned.  The  effect  of  control  premiums 
and  minority  and  blockage  discounts  on 
stock  value  is  taken  into  account  only 
for  purposes  of  applying  the 
"reasonably  certain"  test.  If  the 
"reasonably  certain"  test  is  met,  so  that 
an  option  is  treated  as  exercised,  all 
shares  of  a  single  class  are  considered  to 
have  the  same  value  for  purposes  of 
determining  the  amount  of  stock 
deemed  acquired  under  the  option. 

The  option  rules  of  proposed  §  1.355- 
6(c)(3)  determine  when  an  option  is 
treated  as  exercised  only  for  purposes  of 
section  355(d)  (but  not  for  purposes  of 
section  355(d)(6))  and  do  not  apply  for 
purposes  of  any  other  sections  of  the 
Internal  Revenue  Code.  The  option  rules 
are  proposed  to  apply  generally  to 
options  outstanding  in  distributions 
occurring  after  the  regulations  are 
published  as  final  regulations  in  the 
Federal  Register.  See  proposed  §  1.355- 
6(g).  However,  the  Service  may  apply 
substance  over  form  principles  in 
determining  whether  options 
outstanding  in  distributions  before  the 
effective  date  are  treated  as  stock  or  as 
exercised  in  appropriate  circumstances. 

Plan  or  Arrangement 

Under  section  355(d)(7)(B),  if  two  or 
more  persons  act  pursuant  to,^  plan  or 
arrangement  with  respect  to  acquisitions 
of  stock  or  securities  in  Distributing  or 
Controlled,  those  persons  are  treated  as 
one  person  for  purposes  of  section 
355(d).  The  proposed  regulations 
provide  a  rule  to  determine  when 
shareholders  act  pursuant  to  a  plan  or 
arrangement.  Under  the  rule  (which 
does  not  apply  for  purposes  of  any  other 
section  of  the  Internal  Revenue  Code), 
two  or  more  shareholders  act  pursuant 
to  a  plan  or  arrangement  only  if  they 
have  a  formal  or  informal  understanding 
among  themselves  to  make  a 
coordinated  acquisition  of  stock.  A 
principal  element  in  determining  if  such 
an  understanding  exists  is  whether  the 
investment  decision  of  each  person  is 
based  on  the  investment  decision  of  one 
or  more  other  existing  or  prospective 
shareholders.  Thus,  in  general,  a  public 
offering  is  not  treated  as  a  plan  or 
arrangement  if  each  investor  makes  an 
independent  investment  decision.  This 
rule  applies  regardless  of  the  amount  of 
stock  the  shareholders  own  or  acquire. 
The  rule  is  based  on  the  entity  rule 
contained  in  §  1.382-3(a)(l),  and  the  IRS 
and  Treasur}'  intend  that  the  two 
provisions  be  administered  in  a  similar 
manner. 

The  proposed  regulations  provide  that 
creditors'  participation  in  an  insolvency 
workout  or  reorganization  in  a  title  1 1 


or  similar  case,  and  the  receipt  of  stock 
in  satisfaction  of  indebtedness  in  a 
workout  or  reorganization,  are  not 
treated  as  a  plan  or  arrangement  among 
the  creditors.  The  IRS  and  Treasury 
request  comments  as  to  whether 
additional  provisions  are  appropriate  for 
workout  or  bankruptcy  situations,  such 
as  rules  regarding  the  timing  of 
purchases  of  stock  received  by  creditors, 
or  rules  regarding  whether  rights  created 
in  favor  of  creditors  in  a  bankruptcy 
case  should  be  treated  as  options. 

(c)  Purchase 

Under  section  355(d)(5)(A),  except  as 
otherwise  provided  in  section  355(d)(5) 
(B)  and  (C),  a  purchase  means  any 
acquisition,  but  only  if  (1)  the  basis  of 
the  property  acquired  in  the  hands  of 
the  acquirer  is  not  determined  in  whole 
or  in  part  by  reference  to  the  adjusted 
basis  of  such  property  in  the  hands  of 
the  person  from  whom  acquired,  or 
under  section  1014(a),  and  (2)  the 
property  is  not  acquired  in  an  exchange 
to  which  section  351,  354,  355,  or  356 
applies.  The  proposed  regulations 
clarify  that  the  term  exchange  in  the 
statute  includes  a  reference  to  all 
section  355  distributions  (for  example, 
spin-offs,  even  though  no  property  is 
conveyed  in  exchange  for  the 
distributed  stock). 

Exceptions  to  Definition  of  Purchase 
Under  Section  355(d)(5)(A) 

The  proposed  regulations  provide  that 
an  acquisition. of  stock  permitted  to  be 
received  by  a  transferor  of  property 
without  the  recognition  of  gain  imder 
section  351(a),  or  permitted  to  be 
received  without  the  recognition  of  gain 
under  section  354  or  355,  is  not  a 
purchase  to  the  extent  section  358(a)(1) 
applies  to  determine  the  recipient's 
basis,  whether  or  not  the  recipient  also 
recognizes  gain  under  section  351(b)  or 
356.  The  Conference  Report  suggests,  at 
page  1092,  that  regulations  generally 
should  treat  stock  received  by  a  target 
corporation  shareholder  in  a 
reorganization  as  acquired  by  purchase 
if  the  shareholder  also  receives  boot. 
The  Conference  Report  states  that 
purchase  treatment  is  warranted 
because  the  basis  in  the  shareholder's 
acquiring  corporation  stock  is  increased 
by  the  gain  the  shareholder  recognizes. 
However,  under  section  358(a)(1)(A), 
the  basis  in  the  stock  also  is  reduced  by 
the  amount  of  the  boot  received.  Thus, 
the  shareholder  will  not  receive  a  net 
basis  increase  in  the  acquiring  ,^ 

corporation  stock.  The  proposed 
regulations  also  provide  that,  to  the 
extent  stock  that  is  "other  property" 
under  section  351(b)  or  356(a)(1)  is 
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received  in  addition  to  stock  excepted 
from  purchase  treatment  under  the  basic 
rule,  the  boot  stock  is  treated  as 
purchased  on  the  date  of  the  exchange 
or  distribution  for  purposes  of  section 
355(d). 

The  proposed  regulations  provide  that 
an  acquisition  of  stock  by  a  corporation 
is  generally  not  a  purchase  to  the  extent 
section  334(b)  or  362  (a)  or  (b)  applies 
to  determine  the  corporation's  basis  in 
the  stock  received.  However,  because  of 
the  basis  results,  stock  is  treated  as 
purchased  on  the  date  of  the  stock 
acquisition  for  purposes  of  section 
355(d)  if  the  liquidating  corporation 
recognizes  gain  or  loss  with  respect  to 
the  transferred  stock  as  described  in 
section  334(b)(1).  or  to  the  extent  the 
basis  of  the  transferred  stock  is 
increased  through  the  recognition  of 
gain  by  the  transferor  under  section  362 
(a)  or  (b). 

The  proposed  regulations  provide 
that,  subject  to  certain  restrictions, 
section  305(a)  and  section  1036(a) 
transactions  are  not  purchases. 

Certain  Section  351  Exchanges  Treated 
as  Purchases 

Under  section  355(d)(5)(B),  a 
purchase  includes  any  acquisition  of 
property  in  an  exchange  to  which 
section  351  applies  to  the  extent  the 
property  is  acquired  in  exchange  for  any 
cash  or  cash  item,  any  marketable  stock 
or  security,  or  any  debt  of  the  transferor. 
The  property  treated  as  acquired  by 
purchase  is  the  property  received  by  the 
transferor  in  the  exchange.  If  the 
transferor  receives  more  than  one  class 
of  stock  or  securities,  or  receives  both 
stock  and  securities,  the  proposed 
regulations  provide  that  the  amount  of 
stock  or  seciu-ities  purchased  is 
determined  in  a  manner  that 
corresponds  to  the  basis  allocation 
under  section  358.  The  proposed 
regulations  define  the  terms  cash  item 
and  marketable  stock  to  include 
personal  property  within  the  meaning  of 
section  1092(d)(1)  and  §  1.1092(d)-l. 
without  giving  effect  to  section 
1092(d)(3). 

The  proposed  regulations  provide 
certain  exceptions  to  purchase  treatment 
under  section  355(d)(5)(B).  Under  the 
first  exception,  an  acquisition  of  stock 
in  a  corporation  in  a  section  351(a) 
transaction  by  one  or  more  persons  in 
exchange  for  an  amount  of  stock  in 
another  corporation  (the  transferred 
corporation)  that  meets  the 
requirements  of  section  1504(a)(2)  is  not 
a  purchase  by  the  transferor  or 
transferors,  regardless  of  whether  the 
stock  of  the  transferred  corporation  is 
marketable  stock.  Under  the  second 
exception,  an  acquisition  of  stock  in 


exchange  for  any  cash  or  cash  item,  any 
marketable  stock,  or  any  debt  of  the 
transferor  in  a  section  351  transaction 
generally  is  not  a  purchase  if  the 
transferor  transfers  the  items  as  part  of 
an  active  trade  or  business  and  the 
transferred  items  do  not  exceed  the 
reasonable  needs  of  the  trade  or 
business.  This  exception  is  based  on  the 
Conference  Report,  at  page  1093.  The 
proposed  regulations  provide  guidance 
based  on  §  1.355-3(b)  (2)  and  (3)  for 
determining  active  conduct  of  a  trade  or 
business  and  guidance  on  the 
reasonable  needs  of  the  tridc  or 
business.  All  facts  and  circumstances 
are  considered  in  applying  the 
exception. 

The  third  exception,  also  based  on  the 
Conference  Report,  at  pages  1092-93, 
provides  that  an  acquisition  of  stock  in 
exchange  for  any  cash  or  cash  item, 
marketable  stock  or  security,  or  debt  of 
the  transferor  in  a  section  351 
transaction  is  generally  not  a  purchase 
if  the  transferor  corporation  or 
corporations,  the  transferee  corporation, 
and  any  distributed  controlled 
corporation  of  the  transferee  corporation 
are  members  of  the  same  affiliated  group 
as  defined  in  section  1504(a)  before  the 
section  351  transaction  (if  the  transferee 
corporation  is  in  existence  before  the 
transaction)  and  do  not  cease  to  be 
members  of  such  affiliated  group  in  any 
transaction  related  to  the  section  351 
transaction  (including  any  distribution 
of  a  controlled  corporation  by  the 
transferee  corporation).  An  example 
illustrates  that,  under  the  antiravoidance 
rule  of  proposed  §  1.355-6(b)(4),  this 
exception  does  not  apply  if  the  section 
351  transaction  is  engaged  in  or 
structured  with  a  principal  purpose  to 
avoid  the  purposes  of  section  355(d). 

The  proposed  regulations  provide 
purchase  rules  for  certain  triangular 
asset  reorganizations.  For  purposes  of 
section  355(d),  the  proposed  regulations 
generally  treat  the  controlling 
corporation  as  having  acquired  the 
assets  and  liabilities  of  the  target 
corporation  in  a  transaction  in  which 
basis  in  the  acquired  assets  is 
determined  imder  section  362(b)  and 
then  transferred  the  assets  and  liabilities 
to  its  subsidiary  corporation  in  a  section 
351  transaction.  This  treatment  is 
consistent  with  the  determination  of 
basis  in  the  stock  of  the  acquiring 
subsidiary  or  target  corporation  under 
§  1.358-6.  The  application  of  section 
351  to  the  deemed  asset  contribution 
causes  section  355(d)(5)(B)  (and 
proposed  §  1.355-6(d)(3)  (i)  through 
(iv))  to  apply. 

The  proposed  regulations  provide 
special  rules  for  transactions  qualifying 
as  a  reorganization  under  section 


368(a)(1)(A)  by  reason  of  section 
368(a)(2)(E)  and  also  as  either  a 
reorganization  under  section 
368(a)(1)(B)  or  a  section  351  transfer. 
Special  rules  are  necessary  for  these 
transactions  because,  under  §  1.358- 
6(c)(2)(ii)  or  1.1502-30(b),  a  controlling 
corporation  may  determine  its  basis  in 
surviving  corporation  stock  by  choosing 
from  two  alternative  methods,  but  the 
taxpayer  need  not  choose  a  method 
until  a  basis  determination  is  relevant. 
The  proposed  regulations  describe 
corresponding  methods  for  determining 
the  amount  of  surviving  corporation 
stock  treated  as  purchased  for  purposes 
of  section  355(d).  The  proposed 
regulations  provide  that,  regardless  of 
which  method  the  controlling 
corporation  may  actually  employ  to 
determine  its  basis  in  the  surviving 
corporation  stock  under  §  1.358- 
6(c)(2)(ii)  or  1.1502-30(b),  the  total 
amount  of  surviving  corporation  stock 
treated  as  purchased  immediately  after 
the  distribution  equals  the  higher  of  the 
amount  of  siu^ving  corporation  stock 
that  would  be  treated  as  purchased 
imder  the  two  alternative  methods 
described  in  proposed  §  1.355-6(d)(5)(i). 
The  proposed  regulations  allow  a 
controlling  corporation  to  select  one  of 
the  two  alternative  methods  if  the 
controlling  corporation  obtains  a  letter 
ruling  and  enters  into  a  closing 
agreement  under  section  7121  in  which 
it  agrees  to  determine  its  basis  in 
surviving  corporation  stock  using  the 
corresponding  method  under  §  1.358- 
6(c)(2)(ii)  (A)  or  (B).  This  option  allows 
the  taxpayer  to  conform  the  section 
355(d)  results  with  the  section  358  basis 
results  it  chooses. 

Finally,  the  proposed  regulations 
explain  the  treatment  of  group  structure 
changes  to  which  §  1.1502-31  applies, 
and  provide  rules  adjusting  purchase 
treatment  to  conform  to  basis  treatment 
in  triangular  reorganizations  and  group 
structure  changes. 

(d)  Deemed  Purchase  and  Timing  Rules 

Attribution  and  Aggregation 

Under  section  355(d)(8)(B),  if  any 
person  purchases  an  interest  in  an 
entity,  and  any  stock  held  by  the  entity 
is  attributed  to  the  person  under  section 
355(d)(8)(A),  the  person  is  treated  as 
purchasing  the  stock  on  the  later  of  the 
date  the  person  purchased  the  interest 
in  the  entity  or  the  date  the  entity 
purchased  the  stock. 

The  proposed  regulations  adopt  three 
additional  timing  rules  based  on  the 
Conference  Report,  at  page  1090.  F^rst, 
if  a  person  and  an  entity  are  treated  as 
a  single  person  under  section  355(d)(7), 
and  the  person  later  purchases  an 
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addit:  onal  interest  in  the  entity,  the 
is  treated  as  purchasing,  at  the 
B  additional  interest  is 
purchjased,  the  amount  of  stock 
attributed  from  the  entity  to  the  person 
of  the  additional  interest, 
t  ming  rule  applies  even  though 
person  was  (prior  to  purchasing  the 
addiUpnal  interest  in  the  entity)  already 
as  owning  all  of  the  stock  owned 
entity  under  the  aggregation  rules 
section  355(d)(7).  Second,  if  two 
persoi  is  are  treated  as  one  person  under 
sectiop  355(d)(7)  and  one  later 

ses  stock  frt)m  the  other,  the  date 
later  purchase  is  used.  Third,  if 
n  who  is  already  treated  as 
stock  imder  section  355(d)(8)(A) 
Arectly  purchases  such  stock,  the 
the  later  direct  purchase  is  used, 
pi  oposed  regulations  contain  a 
of  examples,  similar  to  those  on 
1090  and  1091  of  the  Conference 
demonstrating  the  operation  of 
mles. 
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Trans;  erred  Basis  Rule 

Unc  er  section  355(d)(5)(C),  if  any 
persoi  acquires  property  from  another 
persoi  who  acquired  the  property  by 
purchase,  and  the  adjusted  basis  of  the 
propel  ty  in  the  hands  of  the  acquirer  is 
detem  lined  in  whole  or  in  part  by 
referei  ice  to  the  adjusted  basis  of  the 
propel  ty  in  the  hands  of  the  other 
persoi ,  the  acquirer  is  treated  as  having 
acquii  jd  the  property  by  purchase  on 
the  da  e  it  was  acquired  by  the  other 
persor  .  This  rule  applies,  for  example, 
where  stock  of  a  corporation  with  a 
purch)  ised  basis  is  acquired  in  a  section 
or  a  reorganization 
under  section  368(a)(1)(B), 
not  apply  if  the  stock  of  a 
common  parent  is  acquired  in  a 
Structure  change. 
Undpr  proposed  §  1.355- 

i)(B)(2),  transferred  stock  is 
as  purchased  on  the  date  of  a 
if  the  stock  is  transferred  in  a 
ion,  and  the  liquidating 
corporation  recognizes  gain  or  loss  with 
respec  to  the  transferred  stock  as 
descril  led  in  section  334(b)(1),  or  to  the 
extent  the  basis  of  the  transferred  stock 
is  incr  sased  through  the  recognition  of 
gain  b'  the  transferor  under  section 
362(a)  or  (b). 

Exchanged  Basis  Rule 

Based  on  the  Conference  Report,  at 
page  1  )92,  the  proposed  regulations 
adopt  a  rule  that,  if  any  person  acquires 
an  inte  rest  in  an  entity  (the  first  interest) 
by  purchase,  and  the  first  interest  is 
exchai  ged  for  an  interest  in  another 
entity  the  second  interest)  where  the 
adjust*  d  basis  of  the  second  interest  is 
deterniined  by  reference  to  the  adjusted 
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basis  of  the  first  interest,  then  the 
second  interest  is  treated  as  having  been 
purchased  on  the  date  the  first  interest 
was  purchased.  This  rule  applies,  for 
example,  where  stock  of  a  corporation 
acquired  by  purchase  is  subsequently 
exchanged  for  other  stock  in  a  section 
351,  354.  or  1036(a)  exchange.  Under 
proposed  §  1.355-6(d)(2)(i)(A)(2),  stock 
that  is  other  property  under  section 
351(b)  or  356(a)(1)  is  treated  as 
purchased  on  the  date  of  the  exchange 
or  distribution. 

Substantial  Diminution  of  Risk 

As  in  section  355(d)(6),  the  proposed 
regulations  provide  that  the  running  of 
the  five-year  period  under  section 
355(d)(3)  is  suspended  for  any  period 
during  which  the  holder's  risk  of  loss  is 
substantially  diminished  by  an  option,  a 
short  sale,  any  special  class  of  stock 
(including  tracking  stock),  or  any  other 
device  or  transaction. 

(e)  Duty  to  Determine  Stockholders  and 
Presumptions 

The  proposed  regulations  provide 
that,  in  determining  whether  section 
355(d)  applies  to  a  distribution. 
Distributing  must  determine  whether  a 
disqualified  person  holds  its  stock  or 
the  stock  of  any  distributed  Controlled. 
For  this  purpose,  a  corporation  is 
deemed  to  have  knowledge  of  the 
existence  and  contents  of  all  schedules, 
forms,  and  other  documents  filed  with 
or  under  the  rules  of  the  Securities  and 
Exchange  Commission,  including, 
without  limitation,  any  Schedule  13D  or 
13G  (or  any  similar  schedules)  and 
amendments,  with  respect  to  any 
relevant  corporation. 

The  proposed  regulations  provide 
that,  absent  actual  knowledge  to  the 
contrary,  with  respect  to  reporting  stock. 
Distributing  may  presume  that  all 
schedules,  forms,  or  other  documents 
are  timely  filed,  accurate,  and  complete. 
Reporting  stock  is  defined  as  stock  that 
is  described  in  Rule  13d-l(i)  of 
Regulation  13D  promulgated  under  the 
Securities  and  Exchange  Act  of  1934.  In 
addition,  the  proposed  regulations 
provide  a  presumption  with  respect  to 
less-than-five-percent  shareholders. 
which  are  defined  as  persons  that,  at  no 
time  during  the  five-year  period,  hold 
directly  (or  under  the  option  rules 
contained  in  the  proposed  regulations) 
stock  possessing  five  percent  or  more  of 
the  total  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  and  the 
total  value  of  shares  of  all  classes  of 
stock  of  a  corporation.  Absent  actual 
knowledge  (or  deemed  knowledge 
regarding  reporting  stock)  immediately 
after  a  distribution  to  the  contrary 
regarding  a  particular  shareholder, 


Distributing  may  generally  presume  that 
no  less-than-five-percent  shareholder  of 
a  corporation  acquired  stock  by 
purchase  during  the  five-year  period. 
This  presumption  does  not  apply  to  any 
less-thcm-five-percent  shareholder  that, 
at  any  time  during  the  five-year  period, 
is  related  to,  acted  pursuant  to  a  plan  or 
arrangement  with,  or  holds  stock  that  is 
attributed  to  a  shareholder  that  is  not  a 
less-than-five-percent  shareholder  at 
any  time  during  the  five-year  period.  If 
an  acquiring  corporation  acquires 
Distributing  in  a  transferred  basis 
transaction.  Distributing  may  apply  both 
the  reporting  stock  presimiption  and  the 
less-than-five-percent  shareholder 
presumption  to  determine  whether 
section  355(d)  applies  to  a  distribution 
of  Controlled  stock  to  the  acquiring 
corporation  due  to  preacquisition  stock 
purchases  by  Distributing's  former 
shareholders. 

Proposed  EfiTective  Date 

The  proposed  regulations  would 
apply  to  distributions  occurring  after  the 
regulations  are  published  as  final 
regulations  in  the  Federal  Register, 
except  that  they  would  not  apply  to  any 
distributions  occurring  pursuant  to  a 
written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  the 
date  the  regulations  are  published  as 
final  regulations  in  the  Federal  Register, 
and  at  all  times  thereafter. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  or  electronic  comments 
(preferably  a  signed  original  and  eight 
(8)  copies,  if  written)  that  are  submitted 
timely  to  the  IRS.  The  IRS  and  Treasury 
specifically  request  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand.  All 


comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  September  21,  1999,  beginning  at  10 
a.m.  in  room  2615  of  the  hiternal 
Revenue  Building,  1111  Constitution 
Avenue,  I^!W.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues,  N.W.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  or  electronic 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (preferably  a 
signed  original  and  eight  (8)  copies,  if 
written)  by  August  31,  1999.  A  period 
of  10  minutes  will  be  allotted  to  each 
person  for  making  comments.  An 
agenda  showing  the  scheduling  of  the 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 
Drafting  information.  The  principS 
author  of  these  proposed  regulations  is 
Phoebe  Bennett,  Office  of  the  Assistant 
Chief  Counsel  (Corporate).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regiilations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:526  U.S.C.  7805  *   «    * 
Section  1.355-6  also  issued  under  26 
U.S.C.  355(d)(9).  *   '   *' 

Par.  2.  Section  1.355-0  is  amended 
by; 

1 .  Revising  the  section  heading. 

2.  Revising  the  entries  for  §  1.355-6. 
The  revisions  read  as  follows: 
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§  1 .355-0    To  facilitate  the  use  of  §§  1  -355- 
1  through  1.355-6,  this  section  lists  the 
major  paragraphs  in  those  sections. 


§  1.355-6    Recognition  of  gain  on  certain 
distributions  of  stock  or  securities  in 
controlled  corporation. 

(a)  Conventions. 

(1)  Distributing  securities. 

(2)  Maricetable  securities. 

(3)  Examples. 

(4)  Five-year  period. 

(b)  General  rules  and  purposes  of  section 
355(d). 

(1)  Disqualified  distributions  in  general. 

(2)  Disqualified  stock 
(i)  In  general. 

(ii)  Purchase. 

(3)  Certain  distributions  not  disqualified 
distributions  because  purposes  of  section 
355(d)  not  violated. 

(i)  In  general. 

(ii)  Disqualified  person. 

(iii)  Purchased  basis. 

(iv)  Purchased  interest  no  longer  held. 

(v)  Examples. 

(4)  Anti-avoidance  rule, 
(i)  In  general. 

(ii)  Example. 

(c)  Whether  a  person  holds  a  50  percent  or 
greater  interest. 

(1)  In  general. 

(2)  Valuation. 

(3)  Effect  of  options,  warrants.' convertible 
obligations,  and  other  similar  interests. 

(i)  Application. 

(ii)  General  rule. 

(iii)  Options  deemed  newly  issued. 

(A)  Exchange,  adjustment,  or  alteration  of 
existing  option. 

(B)  Certain  compensator)'  options, 
(iv)  Effect  of  treating  an  option  as 

exercised. 

(A)  In  general. 

(B)  Cash  settlement  options,  phantom 
stock,  stock  appreciation  rights,  certain 
notional  principal  contracts,  or  similar 
interests. 

(C)  Stock  purchase  agreement  or  similar 
arrangement. 

(v)  Instruments  treated  as  options, 
(vi)  Instruments  generally  not  treated  as 
options. 

(A)  Escrow,  pledge,  or  other  security 
agreements. 

(B)  Compensatory  options. 
(J)  General  rule. 

(2)  Exception. 

(C)  Certain  stock  conversion  features. 

(D)  Options  exercisable  only  upon  death, 
disability,  mental  incompetency,  or 
retirement. 

(E)  Rights  of  first  refusal. 

(F)  Other  enumerated  instruments. 

(vii)  Reasonably  certain  that  the  option  will 
be  exercised. 

(A)  In  general. 

(B)  Stock  purchase  agreement  or  similar 
arrangement. 

(viii)  Examples. 

(4)  Plan  or  arrangement. 

(i)  In  general. 

(ii)  Understanding. 

(iii)  Examples. 

(d)  Purchase. 


(1)  In  general. 

(i)  Definition  of  purchase  under  section 
355(d)(5)(A). 
(ii)  Section  355  distributions, 
(iii)  Examples. 

(2)  Exceptions  to  definition  of  purchase 
under  section  355(d)(5)(A). 

(i)  Acquisition  of  stock  in  a  transaction 
which  includes  other  property  or  money. 

(A)  Transferors  and  shareholders  of 
transferor  or  distributing  corporations. 

(I)  In  general. 
[2]  Exception. 

(B)  Transferee  corporations. 
(I)  In  general. 

[2]  Exception. 

(C)  Examples. 

(ii)  Acquisition  of  stock  in  a  distribution  to 
which  section  305(a)  applies, 
(iii)  Section  1036(a)  exchange. 

(3)  Certain  section  351  exchanges  treated  as 
purchases. 

(i)  In  general. 

(A)  Treatment  of  stock  received  by 
transferor. 

(B)  Multiple  classes  of  stock, 
(ii)  Cash  item,  marketable  stock. 

(iii)  Exception  fo»  certain  acquisitions. 

(A)  In  general. 

(B)  Example. 

(iv)  Exception  for  assets  transferred  as  part 
of  an  active  trade  or  business. 

(A)  In  general. 

(B)  Active  conduct  of  a  trade  or  business. 

(C)  Reasonable  needs  of  the  trade  or 
business. 

(D)  Consideration  of  all  facts  and 
circumstances. 

(v)  Exception  for  transfer  between  members 
of  the  same  affiliated  group. 

(A)  In  general. 

(B)  Examples. 

(4)  Triangular  asset  reorganizations, 
(i)  Definition. 

(ii)  Treatment, 
(iii)  Example. 

(5)  Reverse  triangular  reorganizations  other 
than  triangular  asset  reorganizations. 

(i)  In  general. 

(ii)  Letter  ruling  and  closing  agreement. 

(iii)  Examples. 

(6)  Treatment  of  group  structure  changes, 
(i)  In  general. 

(ii)  Adjusunents  to  basis  of  higher-tier 
members, 
(iii)  Example. 

(7)  Special  rules  for  triangular  asset 
reorganizations,  other  reverse  triangular 
reorganizations,  and  group  structure  changes. 

(e)  Deemed  purchase  and  timing  rules. 

(1)  Attribution  and  aggregation, 
(i)  In  general. 

(ii)  Purchase  of  additional  interest. 

(iii)  Purchase  between  persons  treated  as 
one  person. 

(iv)  Purchase  by  a  person  already  treated  as 
holding  stock  under  section  355(d)(8)(A). 

(v)  Examples. 

(2)  Transferred  basis  rule. 

(3)  Exchanged  basis  rule, 
(i)  In  general. 

(ii)  Example. 

(4)  Substantial  diminution  of  risk, 
(i)  In  general. 

(ii)  Property  to  which  suspension  applies, 
(iii)  Risk  of  loss  substantially  diminished. 


2356  D 


Federal  Register / Vol.  64,  No.  84 /Monday,  May  3,  1999 /Proposed  Rules 


(iv)  Special  class  of  stock. 

(f)  D  ity  to  determine  stockholders. 

(1)  III  general. 

(2)  E  eemed  knowledge  of  contents  of 
securit  es  filings. 

(3)  P  'esumptions  as  to  securities  filings. 

(4)  P  esumption  as  to  less-than-five-percent 
shareh  )lders 


(5) 
(g) 


E  camples. 
Elective  date. 


Par,  3.  Section  1.355-6  is  revised  to 
read  a ;  follows: 

§  1 .35$-6    Recognition  of  gain  on  certain 
distrjbtjtions  of  stock  or  securities  in 
contro  led  corporation. 

(a)  Conventions — (1)  Distributing 
securities.  Unless  otherwise  stated,  any 
referei  ice  in  this  section  to  stock  of  a 
corpoiation  that  is  (or  becomes)  a 
distril  uting  corporation  includes  a 
referei  ice  to  securities  of  the 

corpoi  ation.  See  section 
355{d]  [3)(B)(ii)(II)  (disqualified 
contro  led  corporation  stock  includes 
contra  led  corporation  stock  distributed 
with  r  (spect  to  purchased  distributing 
corpoiation  securities). 

(2)  /  larketable  securities.  Unless 
otherv  ise  stated,  any  reference  in  this 
sectioi  I  to  marketable  stock  includes  a 
referei  ice  to  marketable  securities. 

(3)  i  xamples.  For  purposes  of  the 
examp  les  in  this  section,  unless 
otherv  ise  stated,  assume  that  P,  S,  T,  X, 
Y.  N,  HC,  D.  Dl,  D2.  D3.  and  C  are 
corpoi  ations,  A  and  B  are  individuals, 
shareh  olders  are  not  treated  as  one 
persor  under  section  355(d)(7),  stock 
has  be  m  owned  for  more  than  five  years 
and  se  :tion  355(d)(6)  and  paragraph 
(e)(4)  (  f  this  section  do  not  apply,  no 
electic  n  under  section  338  (if  available) 
is  macK,  and  all  transactions  described 
are  res  aected  under  general  tax 

princi  iles.  including  the  step 
transa  ;tion  doctrine.  No  inference 
shoulc  be  drawn  from  any  example  as 
to  whf  ther  any  requirements  of  section 
355  ot  ler  than  those  of  section  355(d), 
as  spe(  ified,  are  satisfied. 

(4)  f  ive-year  period.  For  purposes  of 
this  se  :tion,  the  term  five-year  period 
means  the  five-year  period  (determined 
after  a  )plying  section  355(d)(6)  and 
paragr  iph  {e)(4)  of  this  section)  ending 
on  the  date  of  the  distribution,  but  in  no 
event   leginning  earlier  than  October  10, 
1990. 

(b)  C  eneral  rules  and  purposes  of 
sectioi  3551  d) — [1]  Disqualified 
distrib  itions  in  general.  In  the  case  of  a 
disqua  ified  distribution,  any  stock  or 
securil  ies  in  the  controlled  corporation 
shall  n  ut  be  treated  as  qualified  property 
for  pui  poses  of  section  355(c)(2)  or 
361(c)  2).  In  general,  a  disqualified 
distrib  ition  is  any  distribution  to  which 
sectioi  355(or  so  much  of  section  356  as 


relates  thereto)  applies  if,  immediately 
after  the  distribution — 

(i)  Any  person  holds  disqualified 
stock  in  the  distributing  corporation  that 
constitutes  a  50  percent  or  greater 
interest  in  such  corporation;  or 

(ii)  Any  person  holds  disqualified 
stock  in  the  controlled  corporation  (or, 
if  stock  of  more  than  one  controlled 
corporation  is  distributed,  in  any 
controlled  corporation)  that  constitutes 
a  50  percent  or  greater  interest  in  such 
corporation. 

(2)  Disqualified  stock — (i)  In  general. 
Disqualified  stock  is — 

(A)  Any  stock  in  the  distributing 
corporation  acquired  by  purchase 
during  the  five-year  period;  and 

(B)  Any  stock  in  any  controlled 
corporation — 

[1]  Acquired  by  purchase  during  the 
five-year  period;  or 

(2)  Received  in  the  distribution  to  the 
extent  attributable  to  distributions  on 
any  stock  in  the  distributing  corporation 
acquired  by  purchase  during  the  five- 
year  period. 

(ii)  Purchase.  For  the  definition  of  a 
purchase  for  purposes  of  section  355(d) 
and  this  section,  see  section  355(d)(5) 
and  paragraph  (d)  of  this  section. 

(3)  Certain  distributions  not 
disqualified  distributions  because 
purposes  of  section  355(d)  not 
violated — (i)  In  general. 
Notwithstanding  the  provisions  of 
section  355(d)(2)  and  this  paragraph  (b), 
a  distribution  is  not  a  disqualified 
distribution  if  the  distribution  and  any 
related  transactions  do  not  violate  the 
purposes  of  section  355(d)  as  provided 
in  this  paragraph  (b)(3).  A  distribution 
does  not  violate  the  purposes  of  section 
355(d)  if  the  effect  of  the  distribution 
and  any  related  transactions  is  neither — 

(A)  To  increase  direct  or  indirect 
ownership  in  the  distributing 
corporation  or  any  controlled 
corporation  by  a  disqualified  person: 
nor 

(B)  To  provide  a  disqualified  person 
with  a  purchased  basis  in  the  stock  of 
any  controlled  corporation. 

(ii)  Disqualified  person.  A  disqualified 
person  is  any  person  (taking  into 
account  section  355(d)(7)  and  paragraph 
(c)(4)  of  this  section)  that,  immediately 
after  a  distribution,  holds  (directly  or 
indirectly  under  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section) 
disqualified  stock  in  the  distributing 
corporation  or  controlled  corporation 
that  constitutes  a  50  percent  or  greater 
interest  in  such  corporation  (under 
section  355(d)(4)  and  paragraph  (c)  of 
this  section). 

(iii)  Purchased  basis.  A  purchased 
basis  is  basis  in  controlled  corporation 
stock ihat  is  disqualified  stock,  unless 


the  controlled  corporation  stock  and  any 
distributing  corporation  stock  with 
respect  to  which  the  controlled 
corporation  stock  is  distributed  are 
treated  as  acquired  by  purchase  solely 
under  the  attribution  rules  of  section 
355(d)(8)  and  paragraph  (e)(1)  of  this 
section. 

(iv)  Purchased  interest  no  longer  held. 
A  person  that  acquires  an  interest  in  any 
entity  by  purchase  ceases  to  be  treated 
as  having  acquired  by  purchase  stock 
owned  by  the  entity  under  section 
355(d)(8J(B)  and  paragraph  (e)(1)  of  this 
section  at  the  time  when  the  person  no 
longer  holds  the  directly  purchased 
interest. 

(v)  Examples.  The  following  examples 
illustrate  this  paragraph  (b)(3): 

Example  1.  Stock  distributed  in  spin-off: 
no  purchased  basis.  D  owns  all  of  the  stock 
of  Dl,  and  Dl  owns  all  the  stock  of  C.  A 
purchases  60  percent  of  the  D  stock  for  cash. 
Within  five  years  of  A's  purchase,  Dl 
distributes  the  C  stock  to  D.  A  is  treated  as 
having  purchased  60  percent  of  the  stock  of 
both  Dl  and  C  on  the  date  A  purchases  60 
percent  of  the  D  stock  under  the  attribution 
rules  of  section  355(d)(8)  and  paragraph  (e)(1) 
of  this  section.  The  C  stock  received  by  D  is 
attributable  to  a  distribution  on  purchased  Dl 
stock  under  section  355(d)(3)(B)(ii). 
Accordingly,  the  Dl  and  C  stock  each  is 
disqualified  stock  under  section  355(d)(3) 
and  paragraph  (b)(2)  of  this  section,  and  A  is 
a  disqualified  person  under  paragraph 
(b)(3)(ii)  of  this  section.  However,  the 
purposes  of  section  355(d)  under  paragraph 
(b)(3)(i)  of  this  section  are  not  violated.  A  did 
not  increase  direct  or  indirect  ownership  in 
Dl  or  C.  In  addition.  D's  basis  in  the  C  stock 
is  not  a  purchased  basis  under  paragraph 
(b)(3)(iii)  of  this  section  because  both  the  Dl 
and  the  C  stock  are  treated  as  acquired  by 
purchase  solely  under  the  attribution  rules  of 
section  355(d)(8)  and  paragraph  (e)(1)  of  this 
section.  Accordingly.  Dl's  distribulion  of  the 
C  stock  to  D  is  not  a  di.squalified  distribution 
under  section  355(d)(2)  and  paragraph  (b)(1) 
of  this  section. 

Example  2.  Stock  distributed  in  spin-off; 
purchased  basis.  The  facts  are  the  same  as 
Example  1.  except  that  D  immediately  further 
distributes  the  C  stock  to  its  shareholders 
(including  A)  pro  rata.  The  D  and  C  stock 
each  is  disqualified  stock  under  section 
355(d)(3)  and  paragraph  (b)(2)  of  this  section, 
and  A  is  a  disqualified  person  under 
paragraph  (b)(3)(ii)  of  this  section.  The 
purposes  of  section  355(d)  under  paragraph 
(b)(3)(i)  of  this  section  are  violated.  A  did  not 
increase  direct  or  indirect  ownership  in  D  or 
C.  However.  A's  basis  in  the  C  stock  is  a 
purcha,sed  basis  under  paragraph  (b)(3)(iii)  of 
this  section  because  the  D  stock  is  not  treated 
as  acquired  by  purchase  solely  under  the 
attribution  rules  of  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section.  Accordingly, 
the  further  distribution  is  a  disqualified 
distribution  under  section  355(d)(2)  and 
paragraph  (b)(1)  of  this  section. 

Example  3.  Stock  distributed  in  split-off 
with  ownership  increase:  purchased  basis. 
The  facts  are  the  same  as  Example  1,  except 
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that  D  immediately  further  distributes  the  C 
stock  to  A  in  exchange  for  A's  purchased 
stock  in  D.  The  C  stock  received  by  A  is 
attributable  to  a  distribution  on  purchased  D 
stock  under  section  355(d)(3)(B)(ii),  and  A's 
basis  in  the  C  stock  is  determined  by 
reference  to  the  adjusted  basis  of  A's 
purchased  D  stock  under  paragraph  (e)(3)  of 
this  section.  Accordingly,  the  D  stock  and  the 
C  stock  each  is  disqualiHed  stock  under 
section  355(d)(3)  and  paragraph  (b)(2)  of  this 
section,  and  A  is  a  disqualified  person  under 
paragraph  (b)(3)(ii)  of  this  section.  The 
purposes  of  section  355(d)  under  paragraph 
(b)(3)(i)  of  this  section  are  violated  because 
A  increased  its  ownership  in  C  from  a  60 
percent  indirect  interest  to  a  100  percent 
direct  interest,  and  because  A's  basis  in  the 
C  stock  is  a  purchased  basis  under  paragraph 
(b)(3)(iii)  of  this  section.  Accordingly,  the 
further  distribution  is  a  disqualified 
distribution  under  section  355(d)(2)  and 
paragraph  (b)(1)  of  this  section. 

Example  4.  Stock  distributed  in  spin-off; 
purchased  basis.  Dl  owns  all  the  stock  of  C. 
D  purchases  all  of  the  stock  of  Dl  for  cash. 
Within  five  years  of  D's  purchase  of  Dl,  P 
acquires  all  of  the  stock  of  Dl  from  D  in  a 
section  368(a)(1)(B)  reorganization  that  is  not 
a  reorganization  under  section  368(a)(1)(A) 
by  reason  of  section  368(a)(2)(E),  and  Dl 
distributes  all  of  its  C  stock  to  P.  P  is  treated 
as  having  acquired  the  Dl  stock  by  purchase 
on  the  date  D  acquired  it  under  the 
transferred  basis  rule  of  section  355(d)(5)(C) 
and  paragraph  (e)(2)  of  this  section.  P  is 
treated  as  having  purchased  all  of  the  C  stock 
on  the  date  D  purchased  the  Dl  stock  under 
the  attribution  rules  of  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section,  and  the  C 
stock  received  by  P  is  attributable  to  a 
distribution  on  purchased  Dl  stock  under 
section  355(d)(3)(B)(ii).  Accordingly,  the  Dl 
and  C  stock  each  is  disqualified  stock  under 
section  355(d)(3)  and  paragraph  (b)(2)  of  this 
section,  and  P  is  a  disqualified  person  under 
paragraph  (b){3)(ii)  of  this  section.  The 
purposes  of  section  355(d)  under  paragraph 
{b)(3)(i)  of  this  section  are  violated.  P  did  not 
increase  direct  or  indirect  ownership  in  Dl 
or  C.  However,  P's  basis  in  the  C  stock  is  a 
purchased  basis  under  paragraph  (b](3)(iii)  of 
this  section  because  the  Dl  stock  is  not 
treated  as  acquired  by  purchase  solely  under 
the  attribution  rules  of  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section.  Accordingly, 
Dl's  distribution  of  the  C  stock  to  P  is  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

Example  5.  Stock  distributed  in  split-off 
with  ownership  increase;  no  purchased  basis. 
P  owns  50  percent  of  the  stock  of  D,  the 
remaining  D  stock  is  owned  by  unrelated 
persons,  D  owns  all  the  stock  of  C,  and  A 
purchases  all  of  the  P  stock  from  the  P 
shareholders.  Within  five  years  of  A's 
purchase.  D  distributes  all  of  the  C  stock  to 
P  in  exchange  for  P's  D  stock.  A  is  treated  as 
having  purchased  50  percent  of  the  stock  of 
both  D  and  C  on  the  date  A  purchases  the  P 
stock  under  the  attribution  rules  of  section 
355(d)(8)  and  paragraph  (e)(1)  of  this  section. 
The  C  stock  received  by  P  is  attributable  to 
a  distribution  on  purchased  D  stock  under 
section  355(d)(3)(B)(ii).  Accordingly,  the  D 
stock  and  the  C  stock  each  is  disqualified 


stock  under  section  355(d)(3)  and  paragraph 
(b)(2)  of  this  section,  and  A  is  a  disqualified 
person  under  paragraph  (b)(3)(ii)  of  this 
section.  The  purposes  of  section  355(d)  under 
paragraph  (b)(3)(i)  of  this  section  are  violated 
because,  even  though  P's  basis  in  the  C  stock 
is  not  a  purchased  basis  under  paragraph 
(b)(3)(iii)  of  this  section.  A  increased  its 
direct  or  indirect  ownership  in  C  from  a  50 
percent  indirect  interest  to  a  100  percent 
indirect  interest.  Accordingly,  D's 
distribution  of  the  C  stock  to  P  is  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

Example  6.  Stock  distributed  in  split-off 
with  no  o.vnership  increase;  no  purchased 
basis.  A  purchases  all  of  the  stock  of  T.  T 
later  merges  into  D  in  a  section  368(a)(1)(A) 
reorganization  and  A  exchanges  its 
purchased  T  stock  for  60  percent  of  the  stock 
of  D.  D  owms  all  of  the  stock  of  Dl  and  D2, 
Dl  and  D2  each  owns  50  percent  of  the  stock 
of  D3,  and  D3  owns  all  of  the  stock  of  C. 
Within  five  years  of  A's  purchase  of  the  T 
stock,  D3  distributes  the  C  stock  to  Dl  in 
exchange  for  all  of  Dl's  D3  stock.  A  is  treated 
as  having  acquired  60  percent  of  the  D  stock 
by  purchase  on  the  date  A  purchases  the  T 
stock  xmder  paragraph  (e)(3)  of  this  section. 
A  is  treated  as  having  purchased  60  percent 
of  the  stock  of  Dl.  D2,  D3,  and  C  on  the  date 
A  purchases  the  T  stock  under  the  attribution 
rules  of  section  355(d)(8)  and  paragraph  (e)(1) 
of  this  section.  The  C  stock  received  by  Dl 
is  attributable  to  a  distribution  on  purchased 
D3  stock  under  section  355(d)(3)(B)(ii). 
Accordingly,  the  D3  stock  and  the  C  stock 
each  is  disqualified  stock  under  section 
355(d)(3)  and  paragraph  (b)(2)  of  this  section, 
and  A  is  a  disqualified  person  under 
paragraph  (b)(3)(ii)  of  this  section.  However, 
the  purposes  of  section  355(d)  under 
paragraph  (b)(3)(i)  of  this  section  are  not 
violated.  A  did  not  increase  direct  or  indirect 
ownership  in  D3  or  C,  and  Dl's  basis  in  the 
C  stock  is  not  a  purchased  basis  under 
paragraph  (b)(3)(iii)  of  this  section  because 
the  D3  stock  is  treated  as  acquired  by 
purchase  solely  under  the  attribution  rules  of 
section  355(d)(8)  and  paragraph  {e)(l)  of  this 
section.  Accordingly,  D3's  disfribution  of  the 
C  stock  to  Dl  is  not  a  disqualified 
distribution  under  section  355(d)(2)  and 
paragraph  (b)(1)  of  this  section. 

Example  7.  Purchased  basis  eliminated  by 
liquidation;  stock  distributed  in  spin-off.  P 
owns  30  percent  of  the  stock  of  D,  D  owns 
all  of  the  stock  of  Dl ,  and  Dl  owns  all  of  the 
stock  of  C.  P  purchases  the  remaining  70 
percent  of  the  D  stock  for  cash.  Within  five 
years  of  P's  purchase,  P  liquidates  D  in  a 
transaction  qualifying  under  sections  332  and 
337(a),  and  Dl  then  distributes  the  stock  of 
C  to  P.  Prior  to  the  liquidation,  P  is  treated 
as  having  purchased  70  p»ercent  of  the  stock 
of  Dl  and  C  on  the  date  P  purchases  the  D 
stock  under  the  attribution  rules  of  section 
355(d)(8)(B)  and  paragraph  (e)(1)  of  this 
section.  After  the  liquidation,  however, 
under  paragraph  (b)(3)(iv)  of  this  section,  P 
is  not  treated  as  having  acquired  by  purchase 
the  Dl  or  the  C  stock  under  section 
355(d)(8)(B)  and  paragraph  (e)(1)  of  this 
section  because  P  no  longer  holds  the 
directly  purchased  interest  in  D.  Under 
section  334(b)(1),  P's  basis  in  the  Dl  stock  is 


determined  by  reference  to  D's  basis  in  the 
Dl  stock  and  not  by  reference  to  P's  basis  in 
D.  Paragraph  (d)(2)'(i)(B)  of  this  section  does 
not  treat  the  Dl  stock  as  newly  purchased  in 
P's  hands  because  no  gain  or  loss  was 
recognized  by  D  in  the  hqu'-'.jtion. 
Accordingly,  neither  the  Dl  stock  nor  the  C 
stock  is  disqualified  stock  under  section 
355(d)(3)  and  paragraph  (b)(2)  of  this  section 
in  P's  hands,  and  the  distribution  is  not  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 
Example  8.  Purchased  basis  eliminated  by 
upstream  merger;  stock  distributed  in  spin- 
off. D  owns  all  of  the  stock  of  Dl,  and  Dl 
owns  all  of  the  stock  of  C.  P  purchases  60 
percent  of  the  D  stock  for  cash.  Within  five 
years  of  P's  purchase,  D  merges  into  P  in  a 
section  368(a)(1)(A)  reorganization,  with  the 
D  shareholders  other  than  P  receiving  solely 
P  stock  in  exchange  for  their  D  stock,  and  Dl 
then  distributes  the  stock  of  C  to  P.  Prior  to 
the  merger,  P  is  treated  as  having  purchased 
60  percent  of  the  stock  of  Dl  and  C  on  the 
date  P  purchases  the  D  stock  under  the 
attribution  rules  of  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section.  After  the 
merger,  however,  under  paragraph  (b)(3)(iv) 
of  this  section,  P  is  not  treated  as  having 
acquired  by  purchase  the  Dl  or  the  C  stock 
under  section  355(d)(8)(B)  and  paragraph 
(e)(1)  of  this  section  because  P  no  longer 
holds  the  directly  purchased  interest  in  D. 
Under  section  362(b),  P's  basis  in  the  Dl 
stock  is  determined  by  reference  to  D's  basis 
in  the  Dl  stock  and  not  by  reference  to  P's 
basis  in  D.  Paragraph  (d)(2)(i)(B)  of  this 
section  does  not  treat  the  Dl  stock  as  newly 
purchased  in  P's  hands  because  no  gain  or 
loss  was  recognized  by  D  in  the  merger. 
Accordingly,  neither  the  Dl  stock  nor  the  C 
stock  is  disqualified  stock  under  section 
355(d)(3)  and  paragraph  (b)(2)  of  this  section 
in  P's  hands,  and  the  distribution  is  not  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

(4)  Anti-avoidance  rule — (i)  In 
general.  Notwithstanding  any  provision 
of  section  355(d)  or  this  section,  the 
Commissioner  may  treat  any 
distribution  as  a  disqualified 
distribution  imder  section  355(d)(2)  and 
paragraph  (b)(1)  of  this  section  if  the 
distribution  or  another  transaction  or 
transactions  are  engaged  in  or  structured 
with  a  principal  purpose  to  avoid  the 
purposes  of  section  355(d)  or  this 
section  with  respect  to  the  distribution. 
Without  limiting  the  preceding 
sentence,  the  Commissioner  may 
determine  that  the  existence  of  a  related 
person,  intermediary,  pass-through 
entity,  or  similar  person  (an 
intermediary)  should  be  disregarded,  in 
whole  or  in  part,  if  the  intermediary  is 
formed  or  availed  of  with  a  principal 
purpose  to  avoid  the  purposes  of  section 
355(d)  or  this  section. 

(ii)  Example.  The  following  example 
illustrates  this  paragraph  (b)(4): 

Example.  Post-distribution  redemption.  B 
wholly  owns  D,  which  wholly  owns  C.  With 
a  principal  purpose  to  avoid  the  purposes  of 
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sectioi  355(d),  A,  B,  D.  and  C  engage  in  the 
follow  ng  transactions.  A  purchases  45  of  100 
shares  of  the  only  class  of  D  stock.  Within 
five  ye  ITS  after  A's  purchase,  D  distributes  all 
of  its  1.  DO  shares  in  C  to  A  and  B  pro  rata. 
D  then  redeem.s  2  J  sbaies  of  B's  D  stock,  and 
C  redei  ims  20  shares  of  B's  C  stock.  After  the 
redem  ition,  A  owns  45  shares  and  B  owns 
35  sha  es  in  each  of  D  and  C.  Under 
paragri  ph  (b)(4)(i)  of  this  section,  the 
Comm  ssioner  may  treat  A  as  owning 
disqua  ified  stock  in  D  and  C  that  constitutes 
a  50  p«  rcent  or  greater  interest  in  D  and  C 
immed  lately  after  the  distribution.  Under 
that  tn  atment.  the  distribution  is  a 
disqua  ified  distribution  under  section 
355(d)l2). 

(c)  1  Whether  a  person  holds  a  50 
percent  or  greater  interest — (1)  In 
genen  1.  Under  section  355(d)(4),  50 
percei  t  or  greater  interest  means  stock 
posses  sing  at  least  50  percent  of  the 
total  c  smbined  voting  power  of  all 
classei  I  of  stock  entitled  to  vote  or  at 
least  5D  percent  of  the  total  value  of 
shares  of  all  classes  of  stock. 

(2)  1  'aluation.  For  purposes  of  section 
355(d)|[4)  and  this  section,  all  shares  of 
stock  1  vithin  a  single  class  are 
consic  ered  to  have  the  same  value.  But 
see  pa-agraph  (c)(3)(vii)(A)  of  this 
sectioi  I  (determination  of  whether  it  is 
reason  ably  certain  that  an  option  will  be 
exerci  led). 

(3)1  ffect  of  options,  warrants, 
convei  tible  obligations,  and  other 
simila-  interests — (i)  Application.  This 
paragr  iph  (c)(3)  provides  rules  to 
detem  ine  when  an  option  is  treated  as 
exercii  led  for  purposes  of  section  355(d) 
(other  than  section  355(d)(6)).  Except  as 
provid  ed  in  this  paragraph  (c)(3),  an 
option  is  not  treated  as  exercised  for 
purpoies  of  section  355(d).  This 
paragr  iph  (c)(3)  does  not  affect  the 
detern  ination  of  whether  an  instrument 
is  an  0  stion  or  stock  imder  general 
princi  >les  of  tax  law  (such  as  substance 
over  fcrm). 

(ii)  Creneral  rule.  In  determining 
whethi  ;r  a  person  has  acquired  by 
purchi  se  a  50  percent  or  greater  interest 
under  section  355(d)(4),  an  option  to 
acquiri  j  stock  (as  described  in 
paragraphs  (c)(3)  (v)  and  (vi)  of  this 
sectioi  i)  that  has  not  been  exercised 
when  1 1  distribution  occurs  is  treated  as 
exerci!  ed  on  the  date  it  was  issued  or 
most  r  tcently  transferred  if— 

(A)  1  ts  exercise  (whether  by  itself  or 
in  con  unction  with  the  deemed 
exercise  of  one  or  more  other  options) 
wouldlcause  a  person  to  become  a 
disqua  ified  person;  and 

(B)  Inmediately  after  the  distribution, 
it  is  rej  isonably  certain  (as  described  in 
paragmph  (c)(3)(vii)  of  this  section)  that 
the  opiion  will  be  exercised. 

(iii)  Options  deemed  newly  issued — 
(A)  Ex  -hange.  adjustment,  or  alteration 


of  existing  option.  For  purposes  of  this 
paragraph  {c){3),  each  of  the  following  is 
treated  as  a  new  issuance  or  transfer  of 
an  existing  option  only  if  it  materially 
increases  the  likelihood  that  an  option 
will  be  exercised — 

(1)  An  exchange  of  an  option  for 
another  option  or  options; 

(2)  An  adjustment  to  the  terms  of  an 
option  (including  an  adjustment 
pursuant  to  the  terms  of  the  option); 

(3)  An  adjustment  to  the  terms  of  the 
underlying  stock  (including  an 
adjustment  pursuant  to  the  terms  of  the 
stock); 

(4)  A  change  to  the  capital  structure 
of  the  issuing  corporation;  and 

(5)  An  alteration  to  the  fair  market 
value  of  issuing  corporation  stock 
through  an  asset  transfer  (other  than 
regular,  ordinary  dividends)  or  through 
any  other  means. 

(B)  Certain  compensatory  options.  An 
option  described  in  paragraph 
(c)(3)(vi)(B)(2)  of  this  section  is  treated 
as  issued  on  the  date  it  becomes 
transferable. 

(iv)  Effect  of  treating  an  option  as 
exercised — (A)  In  general.  For  purposes 
of  section  355(d),  an  option  that  is 
treated  as  exercised  under  this 
paragraph  {c)(3)  is  treated  as  exercised 
both  for  purposes  of  determining  the 
percentage  of  the  voting  power  of  stock 
owned  by  the  holder  and  for  purposes 
of  determining  the  percentage  of  the 
value  of  stock  owned  by  the  holder. 

(B)  Cash  settlement  options,  phantom 
stock,  stock  appreciation  rights,  certain 
notional  principal  contracts,  or  similar 
interests.  If  a  cash  settlement  option, 
phantom  stock,  stock  appreciation  right, 
notional  principal  contract  described  in 
paragraph  (c)(3)(v)(B)  of  this  section,  or 
similar  interest  is  treated  as  exercised, 
the  option  is  treated  as  having  been 
converted  into  stock  of  the  issuing 
corporation.  If  the  amoimt  to  be 
received  upon  the  exercise  of  such  an 
option  is  determined  by  reference  to  a 
multiple  of  the  increase  in  the  value  of 

a  share  of  the  issuing  corporation's  stock 
on  tl»e  exercise  date  overthe  value  of  a 
share  of  the  stock  on  the  date  the  option 
is  issued,  the  option  is  treated  as 
converted  into  a  corresponding  number 
of  shares  of  such  stock.  Appropriate 
adjustments  must  be  made  in  any 
situation  in  which  the  amount  to  be 
received  upon  exercise  of  the  option  is 
determined  in  another  manner. 

(C)  Stock  purchase  agreement  or 
similar  arrangement.  If  a  stock  purchase 
agreement  or  similar  arrangement  is 
deemed  exercised,  the  purchaser  is 
treated  as  having  purchased  of  the  stock 
under  the  terms  of  the  agreement  or 
arrangement  as  though  all  covenants 
had  been  satisfied  and  all  contingencies 


met.  The  agreement  or  arrangement  is 
deemed  to  have  been  exercised  as  of  the 
dat«  it  is  entered  into  or  most  recently 
assigned. 

(v)  Instruments  treated  as  options.  For 
purposes  of  this  paragraph  (c)(3),  except 
to  the  extent  provided  in  paragraph 
(c)(3)(vi)  of  this  section,  the  following 
are  treated  as  options: 

(A)  A  call  option,  warrant,  convertible 
obligation,  the  conversion  feature  of 
convertible  stock,  put  option, 
redemption  agreement  (including  a  right 
to  cause  the  redemption  of  stock), 
notional  principal  contract  (as  defined 
in  §  1.446-3{c))  that  provides  for  the 
payment  of  amounts  in  stock,  stock 
piu-chase  agreement  or  similar 
arrangement,  or  any  other  instnmient 
that  provides  for  the  right  to  purchase, 
issue,  redeem,  or  transfer  stock 
(including  an  option  on  an  option). 

(B)  A  cash  settlement  option, 
phantom  stock,  stock  appreciation  right, 
notional  principal  contract  (as  defined 
in  §  1.446-3(c))  that  provides  for 
payment  based  on  the  price  of  stock,  or 
any  other  similar  interest  (except  for 
stock). 

(vi)  Instruments  generally  not  treated 
as  options.  For  purposes  of  this 
paragraph  (c)(3),  the  following  are  not 
treated  as  options,  unless  issued, 
transferred,  or  listed  with  a  principal 
purpose  to  avoid  the  application  of 
section  355(d)  or  this  section: 

(A)  Escrow,  pledge,  or  other  security 
agreements.  An  option  that  is  part  of  a 
security  arrangement  in  a  typical 
lending  transaction  (including  a 
purchase  money  loan),  if  the 
arrangement  is  subject  to  customary 
conmiercial  conditions.  For  this 
purpose,  a  security  arrangement 
includes,  for  example,  an  agreement  for 
holding  stock  in  escrow  or  under  a 
pledge  or  other  security  agreement,  or 
an  option  to  acquire  stock  contingent 
upon  a  default  under  a  loan. 

(B)  Compensatory  options — (1) 
General  rule.  An  option  to  acquire  stock 
in  a  corporation  with  customary  terms 
and  conditions  provided  to  an 
employee,  director,  or  independent 
contractor  in  coimection  with  the 
performance  of  services  for  the 
corporation  or  a  person  related  to  it 
under  section  355(d)(7)(A)  (and  that  is 
not  excessive  by  reference  to  the 
services  performed)  and  that — 

(i)  Is  nontransferable  within  the 
meaning  of  §  1 .83-3  (d) ;  and 

{ii)  Does  not  have  a  readily 
ascertainable  fair  market  value  as 
defined  in  §1.83-7(b). 

(2)  Exception.  Paragraph 
(c){3)(vi)(B){l)  of  this  section  ceases  to 
apply  to  an  option  that  becomes 
transferable. 
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(C)  Certain  stock  conversion  features. 
The  conversion  feature  of  convertible 
stock,  provided  that — 

[1)  The  stock  is  not  convertible  for  at 
least  five  years  after  issuance  or  transfer; 
and 

(2)  The  terms  of  the  conversion 
feature  do  not  require  the  tender  of  any 
consideration  other  than  the  stock  being 
converted. 

(D)  Options  exercisable  only  upon 
death,  disability,  mental  incompetency, 
or  retirement.  Any  option  entered  into 
betwreen  stockholders  of  a  corporation 
(or  a  stockholder  and  the  corporation) 
with  respect  to  the  stock  of  either 
stockholder  that  is  exercisable  only 
upon  the  death,  disability,  mental 
incompetency  of  the  stockholder,  or,  in 
the  case  of  stock  acquired  in  connection 
with  the  performance  of  services  for  the 
corporation  or  a  person  related  to  it 
imder  section  355(d)(7)(A)  (and  that  is 
not  excessive  by  reference  to  the 
services  performed),  the  stockholder's 
retirement. 

(E)  Rights  of  first  refusal.  A  bona  fide 
right  of  first  refusal  regarding  the 
corporation's  stock  with  customary 
terms,  entered  into  between 
stockholders  of  a  corporation  (or 
between  the  corporation  and  a 
stockholder). 

(F)  Other  enumerated  instruments. 
Any  other  instruments  specified  in 
regulations,  a  revenue  ruling,  or  a 
revenue  procedure.  See  §601. 601(d)(2) 
of  this  chapter. 

(vii)  Reasonably  certain  that  the 
option  will  be  exercised — (A)  In  general. 
The  determination  of  whether, 
immediately  after  the  distribution,  an 
option  is  reasonably  certain  to  be 
exercised  is  based  on  all  the  facts  and 
circumstances.  In  applying  the  previous 
sentence,  the  fair  market  value  of  stock 
underlying  an  option  is  determined  by 
taking  into  account  control  premiums 
and  minority  and  blockage  discounts. 

(B)  Stock  purchase  agreement  or 
similar  arrangement.  A  stock  purchase 
agreement  or  similar  arrangement  is 
treated  as  reasonably  certain  to  be 
exercised  if  the  parties'  obligations  to 
complete  the  transaction  are  subject 
only  to  reasonable  closing  conditions. 

(viii)  Examples.  The  following 
examples  illustrate  this  paragraph  {c)(3): 

Example  1.  D  owns  all  of  the  stock  of  C. 
A  purchases  40  percent  of  D's  only  class  of 
stock  and  an  option  to  purchase  an 
additional  20  percent  of  the  D  stock.  Assume 
that  no  control  premium  or  minority  or 
blockage  discount  applies  to  the  D  stock 
underlying  the  option.  The  option  permits  A 
to  acquire  the  stock  at  $30  per  share,  and  D's 
stock  has  a  fair  market  value  of  $27  per  share 
on  the  date  the  option  is  issued.  The  option 
is  subject  to  no  contingencies  or  restrictive 


covenants,  may  be  exercised  within  five 
years  after  its  issuance,  and  is  not  described 
in  paragraph  (c)(3)(vi)  of  this  section 
(regarding  instruments  generally  not  treated 
as  options).  Within  five  years^of  A's  purchase 
of  the  D  stock  and  option,  D  ajstributes  the 
stock  of  its  subsidiary  C  pro  raja  and  A 
receives  40  percent  of  the  C^focjt  in  the 
distribution.  Immediately  after  th^ 
distribution,  D's  stock  has  afair  market  value 
of  $30  per  share  and  C's  stapk  has  a  fair 
market  value  of  $15  per  share.  At  the  time 
of  the  distribution,  A  excnanges  A's  option 
for  an  option  to  purchase  20  percent  of  the 
D  stock  at  $20  per  share  and  an  option  to 
purchase  20  percent  of  the  C  stock  at  $10  per 
share.  Based  on  all  the  facts  and 
circumstances,  it  is  reasonably  certain, 
immediately  after  the  distribution,  that  A 
will  exercise  its  options.  Under  paragraph 
(c)(3)(iii)(A)(I)  of  this  section,  the  substituted 
options  are  treated  as  issued  on  the  date  the 
original  option  was  issued.  Accordingly,  the 
options  are  treated  as  exercised  by  A  on  the 
date  that  A  purchased  the  original  option.  A 
is  treated  as  owning  60  percent  of  the  D  stock 
and  60  percent  of  the  C  stock  ifiat  is 
disqualified  stock,  and  the  distribution  is  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

Example  2.  D  owns  all  of  the  stock  ofC. 
A  purchases  37  percent  of  D's  only  class  of 
stock.  B  owns  38  percent  of  the  D  stock,  and 
the  remaining  25  percent  is  owned  by  20 
individuals,  each  of  whom  owns  less  than 
five  percent  of  D's  stock.  A  purchases  an 
option  to  purchase  an  additional  14  percent 
of  the  D  stock  ft-om  shareholders  other  than 
B  for  $50  per  share.  The  option  is  subject  to 
no  contingencies  or  restrictive  covenants, 
may  be  exercised  within  five  years  after  its 
issuance,  and  is  not  descritied  in  paragraph    " 
(c)(3)(vi)  of  this  section.  Within  five  years  of 
As  purchase  of  the  option  and  37  percent 
interest  in  D,  D  distributes  the  stock  of  its 
.  subsidiary  C  pro  rata  and  A  receives  37 
percent  of  the  C  stock  in  the  distribution.  At 
the  time  of  the  distribution,  A  exchanges  its 
option  for  an  option  to  purchase  14  percent 
of  the  D  stock  at  $25  per  share  and  an  option 
to  purchase  14  percent  of  the  C  stock  at  $25 
per  share.  Assume  that,  although  a 
shareholder  that  owned  no  D  or  C  stock 
would  pay  only  $20  per  share  for  D  or  C 
stock  immediately  after  the  distribution,  a 
shareholder  in  A's  position  would  pay  $30 
per  share  for  14  percent  of  the  stock  of  D  or 
C  because  of  the  control  premium  which 
attaches  to  the  shares.  The  control  premium 
is  taken  into  account  under  paragraph 
(c)(3)(vii)(A)  of  this  section  to  determine 
whether  A  is  reasonably  certain  to  exercise 
the  options.  Based  on  all  the  facts  £md 
circumstances,  it  is  reasonably  certain, 
immediately  after  the  distribution,  that  A 
will  exercise  its  options.  Under  paragraph 
(c)(3)(iii)(A)  of  this  section,  the  substituted 
options  are  treated  as  issued  on  the  date  the 
original  option  was  issued.  Accordingly,  the 
options  are  treated  as  exercised  by  A  on  the 
date  that  A  purchased  the  original  option. 
Under  paragraph  (c)(2)  of  this  section,  all 
shares  of  D  and  C  are  considered  to  have  the 
same  value  to  determine  the  amount  of  stock 
A  is  treated  as  purchasing  under  the  options. 
A  is  treated  as  owning  51  percent  of  the  D 


stock  and  51  percent  of  the  C  stock  that  is 
disqualified  stock,  and  the  distribution  is  a 
disqualified  distribution  under  section 
355(d)(2). 

(4)  Plan  or  arrangement — (i)  In 
general.  Under  section  355(d)(7)(B),  if 
two  or  more  persons  act  pursuant  to  a 
plan  or  arrangement  with  respect  to 
acquisitions  of  stock  in  the  distributing 
corporation  or  controlled  corporation, 
those  persons  are  treated  as  one  person 
for  purposes  of  section  355(d). 

(ii)  Understanding.  For  purposes  of 
section  355(d)(7)(B),  two  or  more 
persons  who  are  (or  will  after  an 
acquisition  become)  shareholders  (or  are 
treated  as  shareholders  under  paragraph 
(c)(3)(ii)  of  this  section)  act  pursuant  to 
a  plan  or  arrangement  with  respect  to  an 
acquisition  of  stock  only  if  they  have  a 
formal  or  informal  understanding 
among  themselves  to  make  a 
coordinated  acquisition  of  stock.  A 
principal  element  in  determining  if  such 
an  understanding  exists  is  whether  the 
investment  decision  of  each  person  is 
based  on  the  investment  decision  of  one 
or  more  other  existing  or  prospective 
shareholders.  However,  the 
participation  by  creditors  in  formulating 
a  plan  for  an  insolvency  workout  or  a 
reorganization  in  a  title  1 1  or  similar 
case  (whether  as  members  of  a  creditors' 
committee  or  otherwise)  and  the  receipt 
of  stock  by  creditors  in  satisfaction  of 
indebtedness  pursuant  to  the  workout  or 
reorganization  do  not  cause  the 
creditors  to  be  considered  as  acting 
piusuant  to  a  plan  or  arrangement. 

(iii)  Examples.  The  following 
examples  illustrate  paragraph  (c)(4)(ii) 
of  this  section: 

Example  1.  D  has  1.000  shares  of  common 
stock  outstanding.  A  group  of  20  unrelated 
individuals  who  previously  owned  no  D 
stock  (the  Group)  agree  among  themselves  to 
acquire  50  percent  or  more  of  D's  stock.  The 
Group  is  not  a  person  under  section 
7701(a)(1).  Subsequently,  pursuant  to  their 
understanding,  the  members  of  the  Group 
purchase  600  shares  of  D  common  stock  fi-om 
the  existing  D  shareholders  (a  total  of  60 
percent  of  the  D  stock),  with  each  member 
purchasing  30  shares.  Under  paragraph 
(c)(4)(ii)  of  this  section,  the  members  of  the 
Group  have  a  formal  or  informal 
understanding  among  themselves  to  make  a 
coordinated  acquisition  of  stock.  Their 
interests  are  therefore  aggregated  under 
section  355(d)(7)(B),  and  they  are  treated  as 
one  person  who  purchased  600  shares  of  D's 
stock  for  purposes  of  section  355(d). 

Example  2.  D  has  1 .000  shares  of 
outstanding  stock  owrned  by  unrelated 
individuals.  D's  management  is  concerned 
that  D  may  become  subject  to  a  takeover  bid. 
In  separate  meetings.  D's  managenent  meets 
with  potential  investors  who  own  no  stock 
and  are  friendly  to  management  to  convince 
them  to  acquire  D's  stock  based  on  an 
understanding  that  D  will  assemble  a  group 
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he  aggregate  will  acquire  more  than 
of  D's  stock.  Subsequently.  15  of 
ir  vestors  each  purchases  four  percent 
ock.  Under  paragraph  (c)(4)(ii)  of  this 
the  15  investors  have  a  formal  or 
understanding  among  themselves  to 
:;oordinated  acquisition  of  stock. 
I  terests  are  therefore  aggregated  under 
355(d)(7)(B),  and  they  are  treated  as 
per  ion  who  purchased  600  shares  of  D 
purposes  of  section  355(d). 
e  3.  (i)  D  has  1,000  shares  of 
ing  stock  owned  by  unrelated 
s.  An  investment  advisor  advises 
that  it  believes  D's  stock  is 
and  recommends  that  they 
D  stock.  Acting  on  the  investment 
recommendation,  20  unrelated 
als  each  purchases  30  shares  of  D 
client's  decision  was  not  based 
i  ivestment  decisions  made  by  one  or 
ot  ler  clients.  Because  there  is  no  formal 
forfial  understanding  among  the  clients 
coordinated  acquisition  of  D  stock, 
inferests  are  not  aggregated  under 
155(d)(7)(B)  and  they  are  treatedas 
eparate  purchases, 
facts  are  the  same  as  in  paragraph 
Example  3,  except  that  the 

advisor  is  also  the  underwriter 
regard  to  whether  it  is  a  firm 

or  best  efforts  underwriting)  for 
or  secondary  offering  of  D  stock. 
It  is  the  same. 

e  facts  are  the  same  as  in  paragraph 
Example  3.  except  that,  instead  of 
advisor  recommending  that 
f  urchase  D  stock,  the  trusteejjf 
I  rusts  qualified  under  section  401(a) 
d  by  unrelated  corporations  causes 
to  purchase  the  D  stock.  The  result 
provided  that  the  trustee's 
decision  made  on  behalf  of  each 
not  based  on  the  investment 
made  on  behalf  of  one  or  more  of 
trusts. 
Purchase — ( 1 )  In  general— [i] 
of  purchase  under  section 
Under  section 
,  except  as  otherwise 
in  section  355(d)(5)(B)  and  (C), 
means  any  acquisition,  but 


Tie 


basis  of  the  property  acquired 
s  of  the  acquirer  is  not 


whole  or  in  part  by  reference  to 
dji  sted  basis  of  such  property  in 
hanps  of  the  person  from  whom 
or 
der  section  1014(a):  and 

property  is  not  acquired  in  an 
e  to  which  section  351,  354, 
J56  applies. 
St  ction  355  distributions. 
Paragra  )h  (d){l)(i)(B)  of  this  section 
includf^  all  section  355  distributions, 
in  exchange  (in  whole  or  in 
stock  or  pro  rata. 

£  xamples.  The  following 

illustrate  this  paragraph  (d)(1): 

_  le  1.  Section  304(allll  acquisition. 
c  wns  all  of  the  stock  of  P  and  T,  sells 


the  T  stock  to  P  for  cash.  The  T  stock  is  not 
marketable  stock  under  section 
355(dl(5)(B)(ii)  and  paragraph  (d)(3)(ii)  of  this 
section.  A  is  treated  under  section  304(a)(1) 
as  receiving  a  distribution  in  redemption  of 
the  P  stock.  Under  section  302(d),  the 
deemed  redemption  is  treated  as  a  section 
301  distribution.  Assume  that  under  sections 
304(b)(2)  and  301(c)(1),  all  of  the  distribution 
is  a  dividend.  A  and  P  are  treated  in  the  same 
manner  as  if  A  had  transferred  the  T  stock 
to  P  in  exchange  for  stock  of  P  in  a 
transaction  to  which  section  351(a)  applies, 
and  P  had  then  redeemed  the  stock  P  was 
treated  as  issuing  in  the  transaction.  Under 
section  362(a),  P's  basis  in  the  T  stock  is 
determined  by  reference  to  A's  adjusted  basis 
in  the  T  stock,  and  there  is  no  basis  incj^ase 
in  the  T  stock  because  A  recognizes  no  gain 
on  the  deemed  transfer.  Accordingly,  P's 
acquisition  of  the  T  stock  from  A  is  not  a 
purchase  by  P  under  section  355(d)(5)(A)(i)(I) 
and  paragraphs  (d)(l)(i)(A)(I)  and  (d)(2)(i)(B) 
of  this  section. 

Example  2.  Section  338  election.  P  owns 
all  of  the  stock  of  S  and  no  other  assets.  X 
acquires  all  of  the  P  stock  from  the  P 
shareholders  emd  makes  an  election  under 
section  338.  Under  section  355(d)(5)(A),  X 
has  acquired  the  P  stock  by  purchase.  Under 
section  338(a)  and  (b),  P  is  treated  as  having 
sold  all  of  its  assets  at  fair  market  value  and  . 
purchased  the  assets  as  a  new  corporation  as 
of  the  beginning  of  the  day  after  the 
acquisition  date  for  an  amount  equal  to  the 
purchase  price  of  the  P  stock.  Accordingly, 
P  is  treated  as  having  purchased  all  of  the  S 
stock  under  section  355(d)(5)(A). 

(2)  Exceptions  to  definition  of 
purchase  under  section  355(d)(5)(A). 
The  following  acquisitions  are  not 
treated  as  purchases  under  section 
355(d)(5)(A): 

(i)  Acquisition  of  stock  in  a 
transaction  which  includes  other 
property  or  money — (A)  Transferors  and 
shareholders  of  transferor  or 
distributing  corporations — (1)  In 
general.  An  acquisition  of  stock 
permitted  to  be  received  by  a  transferor 
of  property  without  the  recognition  of 
gain  under  section  351(a),  or  permitted 
to  be  received  without  the  recognition  of 
gain  under  section  354  or  355,  is  not  a 
purchase  to  the  extent  section  358(a)(1) 
applies  to  determine  the  recipient's 
basis  in  the  stock  received,  whether  or 
not  the  recipient  also  recognizes  gain 
under  section  351(b)  or  356.  But  see 
paragraph  (e)(3)  of  this  section  (interest 
received  in  exchange  for  purchased 
interest  in  exchanged  basis  transaction 
treated  as  purchased). 

(2)  Exception.  To  the  extent  there  is 
received  in  the  exchange  or  distribution, 
in  addition  to  stock  described  in 
paragraph  (d)(2)(i){A)(2)  of  this  section, 
stock  that  is  other  property  under 
section  351(b)  or  356(a)(1),  the  stock  is 
treated  as  purchased  on  the  date  of  the 
exchange  or  distribution  for  purposes  of 
section  355(d). 


(B)  Transferee  corporations — (1)  In 
general.  An  acquisition  of  stock  by  a 
corporation  is  not  a  purchase  to  the 
extent  section  334(b)  or  362(a)  or  (b) 
applies  to  determine  the  corporation's 
basis  in  the  stock  received.  But  see 
section  355(d)(5)(C)  and  paragraph  (e)(2) 
of  this  section  (purchased  property 
transferred  in  transferred  basis 
transaction  is  treated  as  purchased  by 
transferee). 

(2)  Exception.  If  a  corporation 
acquires  stock,  the  stock  is  treated  as 
purchased  on  the  date  of  the  stock 
acquisition  for  purposes  of  section 
355(d)— 

(i)  If  the  liquidating  corporation 
recognizes  gain  or  loss  with  respect  to 
the  transferred  stock  as  described  in 
section  334(b)(l};  or 

(//)  To  the  extent  the  basis  of  the 
transferred  stock  is  increased  through 
the  recognition  of  gain  by  the  transferor 
under  section  362(a)  or  (b). 

(C)  Examples.  The  following 
examples  illustrate  this  paragraph 
(d)(2)(i): 

Example  1.  (i)  A  owns  all  the  stock  of  T. 
T  merges  into  D  in  a  transaction  qualifying 
under  section  368(a)(1)(A),  with  A 
exchanging  all  of  the  T  stock  for  D  stock  and 
$100  cash.  Under  section  356(a)(1),  A 
recognizes  $100  of  the  realized  gain  on  the 
transaction.  Under  section  358(a)(1),  A's 
basis  in  the  D  stock  equals  A's  basis  in  the 
T  stock,  decreased  by  the  $100  received  and 
increased  by  the  gain  recognized,  also  $100. 
Under  paragraph  (d)(2)(i)(A)  of  this  section, 
A  is  not  treated  as  having  purchased  the  D 
stock  for  purposes  of  section  355(d)(5). 

(ii)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example,  except  that  rather  than  D 
stock  and  $100  cash,  A  receives  D  stock  and 
stock  in  C,  a  corporation  not  a  party  to  the 
reorganization,  with  a  fair  market  value  of 
$100.  Under  section  358(a)(2),  A's  basis  in 
the  C  stock  is  its  fair  market  value,  or  $100. 
Under  paragraph  (d)(2)(i)(A)(2)  of  this 
section,  A  is  treated  as  having  purchased  the 
C  .stock,  but  not  the  D  stock,  for  purposes  of 
section  355(d)(5). 

Example  2.  A  purchases  all  of  the  stock  of 
D,  which  is  not  marketable  stock,  on  Date  1 
for  $90.  Within  five  years  of  A's  purchase,  on 
Date  2.  A  contributes  the  D  stock  to  P  in 
exchange  for  P  stock  worth  $90  and  $10  cash 
in  a  transaction  qualifying  under  section  351. 
Under  section  362(a),  P's  basis  in  D  is  $100. 
P  is  treated  as  having  purchased  90  percent 
($90  worth)  of  the  D  stock  on  Date  1  under 
section  355(d)(5)(C)  and  paragraph  (e)(2)(i)  of 
this  section  and  as  having  purchased  10 
percent  ($10  worth)  of  the  D  stock  on  Date 
2  under  paragraph  (d)(2)(i)(B)(2)  of  this 
section. 

(ii)  Acquisition  of  stock  in  a 
distribution  to  which  section  305(a) 
applies.  An  acquisition  of  stock  in  a 
distribution  qualifying  under  section 
305(a)  is  not  a  purchase  to  the  extent 
section  307(a)  applies  to  determine  the 
recipient's  basis.  However,  to  the  extent 


the  distribution  is  of  rights  to  acquire 
stock,  see  paragraph  (c)(3)  of  this  section 
for  rules  regarding  options,  warrants, 
convertible  obligations,  and  other 
similar  interests. 

(iii)  Section  1036(a)  exchange.  An 
exchange  of  stock  qualifying  under 
section  1036(a)  is  not  a  purchase  by 
either  party  to  the  exchange  to  the 
extent  the  basis  of  the  property  acquired 
equals  that  of  the  property  exchanged 
under  section  1031(d). 

(3)  Certain  section  351  exchanges 
treated  as  purchases — (i)  In  general — 
(A)  Treatment  of  stock  received  by 
transferor.  Under  section  355(d)(5)(B),  a 
purchase  includes  any  acquisition  of 
property  in  an  exchange  to  which 
section  351  applies  to  the  extent  the 
property  is  acquired  in  exchange  for  any 
cash  or  cash  item,  any  marketable  stock, 
or  any  debt  of  the  transferor.  The 
property  treated  as  acquired  by 
purchase  is  the  property  received  by  the 
transferor  in  the  exchange. 

(B)  Multiple  classes  of  stock.  If  the 
transferor  in  a  transaction  described  in 
section  355(d)(5)(B)  receives  stock  or 
securities  of  more  than  one  class,  or 
receives  both  stock  and  securities,  then 
the  amount  of  stock  or  securities 
purchased  is  determined  in  a  manner 
that  corresponds  to  the  allocation  of 
basis  to  the  stock  or  securities  under 
section  358.  See  §  1.358-2(b). 

(ii)  Cash  item,  marketable  stock.  For 
purposes  of  section  355(d)(5)(B)  and  this 
paragraph  (d)(3),  either  or  both  of  the 
terms  cash  item  and  marketable  stock 
include  personal  property  within  the 
meaning  of  section  1092(d)(1)  and 
§  1.1092(d)-l,  without  giving  effect  to 
section  1092(d)(3). 

(iii)  Exception  for  certain 
acquisitions — (A)  In  general.  Except  to 
the  extent  provided  in  paragraph  (e)(3) 
of  this  section  (interest  received  in 
exchange  for  purchased  interest  in 
exchanged  basis  transaction  treated  as 
purchased),  an  acquisition  of  stock  in  a 
corporation  in  a  section  351  transaction 
by  one  or  more  persons  in  exchange  for 
an  amount  of  stock  in  another 
corporation  (the  transferred  corporation) 
that  meets  the  requirements  of  section 
1504(a)(2)  is  not  a  purchase  by  the 
transferor  or  transferors,  regardless  of 
whether  the  stock  of  the  transferred 
corporation  is  marketable  stock  under 
section  355(d)(5)(B)(ii)  and  paragraph 
(d)(3)(ii)  of  this  section. 

(B)  Example.  The  following  example 
illustrates  this  paragraph  (d)(3)(iii): 

Example.  D's  two  classes  of  stock,  voting 
common  and  nonvoting  preferred,  are  both 
widely  held  and  publicly  traded.  The 
nonvoting  preferred  stock  is  stock  described 
in  section  1504(a)(4).  Assume  that  all  of  the 
D  stock  is  marketable  stock  under  section 
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355(d)(5){B)(ii)  and  paragraph  (d)(3)(U)  of  this 
section.  D's  board  of  directors  proposes  that, 
for  valid  business  purposes,  ETs  common 
stock  should  be  held  by  a  holding  company, 
HC,  but  its  preferred  stock  should  not  be 
transferred  to  HC.  As  proposed,  the  D 
common  shareholders  exchange  their  D  stock 
solely  for  HC  common  stock  in  a  section 
351(a)  transaction.  The  D  preferred 
shareholders  retain  their  stock.  HC  acquires 
an  amount  of  D  stock  that  meets  the 
requirements  of  section  1504(a)(2).  Although 
the  D  common  stock  was  marketable  stock  in 
the  hands  of  the  D  shareholders  immediately 
before  the  transfer,  and  the  D  nonvoting 
preferred  stock  is  marketable  stock  alter  the 
transfer,  the  D  shareholders  are  not  treated  as 
having  acquired  the  HC  stock  by  purchase 
(except  to  the  extent  the  exchanged  basis  rule 
of  paragraph  (e)(3)  of  this  section  may  apply 
to  treat  HC  stock  as  purchased  on  the  date 
the  exchanged  D  stock  was  purchased). 

(iv)  Exception  for  assets  transferred  as 
part  of  an  active  trade  or  business — (A) 
In  general.  Except  to  the  extent 
provided  in  paragraph  (e)(3)  of  this 
section,  an  acquisition  not  described  in 
paragraph  (d)(3)(iii)  of  this  section  of 
stock  in  exchange  for  any  cash  or  cash 
item,  any  marketable  stock,  or  any  debt 
of  the  transferor  in  a  section  351 
transaction  is  not  a  purchase  if — 

(1)  The  transferor  is  engaged  in  the 
active  conduct  of  a  trade  or  business 
under  paragraph  (d)(3)(iv)(B)  of  this 
section  and  the  transferred  items 
(including  debt  incurred  in  the  ordinary 
course  of  the  trade  or  business)  are  used 
in  the  trade  or  business; 

(2)  The  transferred  items  do  not 
exceed  the  reasonable  needs  of  the  trade 
or  business  imder  paragraph 
(d)(3)(iv)(C)  of  this  section; 

(3)  The  transferor  transfers  the  items 
as  part  of  the  trade  or  business;  and 

(4)  The  transferee  continues  the  active 
conduct  of  the  trade  or  business. 

(B)  Active  conduct  of  a  trade  or 
business.  For  purposes  of  this  paragraph 
(d){3)(iv),  whether,  with  respect  to  the 
trade  or  business  at  issue,  the  transferor 
and  transferee  are  engaged  in  the  active 
conduct  of  a  trade  or  business  is 
determined  under  §  1.355-3(b){2)  and 
(3),  except  that — 

(J)  Conduct  is  tested  before  the 
transfer  (with  respect  to  the  transferor) 
and  after  the  transfer  (with  respect  to 
the  transferee)  rather  than  immediately 
after  a  distribution;  and 

(2)  The  trade  or  business  need  not 
have  been  conducted  for  five  years 
before  its  transfer,  but  it  must  have  been 
conducted  for  a  sufficient  period  of  time 
to  establish  that  it  is  a  viable  and 
ongoing  trade  or  business. 

(C)  Reasonable  needs  of  the  trade  or 
business.  For  purposes  of  this  paragraph 
(d)(3)(iv),  the  reasonable  needs  of  the 
trade  or  business  include  only  the 


amount  of  cash  or  cash  items, 
marketable  stock,  or  debt  of  the 
transferor  that  a  prudent  business 
person  apprised  of  all  relevant  facts 
would  consider  necessary  for  the 
present  and  reasonably  anticipated 
future  needs  of  the  business. 
Transferred  items  may  be  considered 
necessary  for  reasonably  anticipated 
future  needs  only  if  the  transferor  and 
transferee  have  specific,  definite,  and 
feasible  plans  for  their  use.  Those  plans 
must  require  that  items  intended  for 
anticipated  future  needs  rather  than 
present  needs  be  used  as  expeditiously 
as  possible  consistent  with  the  business 
purpose  for  retention  of  the  items. 
Future  needs  are  not  reasonably 
anticipated  if  they  are  imcertain  or 
vague  or  where  the  execution  of  the 
plan  for  their  use  is  substantially 
postponed.  The  reasonable  needs  of  a 
trade  or  business  are  generally  its  needs 
at  the  time  of  the  transfer  of  the  business 
including  the  items.  However,  for 
purposes  of  applying  section  355(d)  to 
a  distribution,  events  and  conditions 
after  the  transfer  and  through  the  dat  j 
immediately  after  the  distribution 
(including  whether  plans  for  the  use  of 
transferred  items  have  been 
consummated  or  substantially 
postponed)  may  be  considered  to 
determine  whether  at  the  time  of  the 
transfer  the  items  were  necessary  for  the 
present  and  reasonably  anticipated 
future  needs  of  the  business. 

(D)  Consideration  of  all  facts  and 
circumstances.  All  facts  and 
circiunstances  are  considered  in 
determining  whether  this  paragraph 
(d)(3)(iv)  applies. 

(v)  Exception  for  transfer  between 
members  of  the  same  affiliated  group — 
(A)  In  general.  Except  to  the  extent 
provided  in  paragraph  (e)(3)  of  this 
section,  an  acquisition  of  stock  (whether 
actual  or  constructive)  not  described  in 
paragraphs  (d)(3)(iii)  and  (iv)  of  this 
section  in  exchange  for  any  cash  or  cash 
item,  marketable  stock,  or  debt  of  the 
transferor  in  a  section  351  transaction  is 
not  a  purchase  if  the  transferor 
corporation  or  corporations,  the 
transferee  corporation,  and  any 
distributed  controlled  corporation  of  the 
transferee  corporation  are  members  of 
the  same  affiliated  group  as  defined  in 
section  1504(a)  before  the  section  351 
transaction  (if  the  transferee  corporation 
is  in  existence  before  the  transaction) 
and  do  not  cease  to  be  members  of  such 
affiliated  group  in  any  transaction  that 
is  related  to  the  section  351  transaction 
(including  any  distribution  of  a 
controlled  corporation  by  the  transferee 
corporation).  But  see  paragraph  (b)(4)  of 
this  section  where  the  transfer  is  made 
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for  a  p  incipal  purpose  to  avoid  the 
purpo!  es  of  section '355(d). 

(B)  I  xamples.  The  following 
examp  es  illustrate  this  paragraph 
(d){3)0  ): 


c  evelc 


ihb 


Exam  pie  1.  Publicly  traded  P  has  wholly 
since  1990.  S  is  engaged  in  the 
of  computer  software  development 
oping  a  new  software  platform 
n  the  managed  health  care  industry. 
I  leriod  of  four  years  beginning  on 
31.  2000.  P  contributes  a  substantial 
of  cash  to  S  solely  for  the  purpose 
the  software  platform 

On  completion  of  the  software 
in  January  of  2004,  60  percent  of  the 
the  S  stock  is  attributable  to  the  cash 
ions  made  within  the  last  four  years, 
group's  primary  lender  requires  that  S 
incorporate  the  software  platform 
assets  and  distribute  the  new 
to  P  as  a  condition  of  providing 
funding  to  market  the  platform, 
gly,  on  February  1,  2004,  S  forms  N, 
es  the  platform  and  related  assets  to 
distributes  all  of  the  N  stock  to  P  in 

intended  to  qualify  under 
)55(a).  P.  S.  and  N  will  not  leave  the 
group  in  any  transaction  related  to 
contributions.  Under  paragraph 
A)  of  this  section,  P's  cash 
to  S  are  not  treated  as 
of  additional  S  stock,  and  the 
ion  of  N  from  S  to  P  is  not  a 

distribution  under  section 
and  paragraph  (b)(1)  of  this  section. 
2.  On  Date  1 .  P  contributes  cash 
jsidiary  S  with  a  principal  purpose 
ts  stock  basis  in  S.  Sixty  percent 
lue  of  P's  S  stock  is  attributable  to 
contribution.  Under  paragraph  (b)(4) 
skction  (anti-avoidance  rule),  60 

jf  the  S  stock  is  treated  as  purchased 
section  35,5(d)(5)(B),  notwithstanding 
(d)(3)(v)(A)  of  this  section. 
.  any  distribution  of  a  subsidiary 
within  the  five-year  period  after 
ill  be  a  disqualified  distribution, 
of  whether  P,  S,  and  any 
S  subsidiary  remain  affiliated 
distribution  and  any  transactions 
the  cash  contribution. 


owned 

busines^ 

and  is 

for  use 

Over  a 

January 

amount 

of  fundi  ng 

develop  ment 

platforr  i 

value  o 

contribijt 

TheP 

separately 

and  rela  ted 

subsidii  ry 

requirec 

Accord 

contribilt 

N,  and 

a  transattion 

section 

affiliate  1 

the  cash 

(d)(3)(v 

contributions 

purch 

distribu 

disquali  ^ed 

355{d)(2 ) 

Example 
to  its  su 
to  increase 
of  the  V 
the  cash 
of  this 
percent 
under 
paragraph 
Accordi  igly 
of  S  to  H 
Date  1 
regard! 


as3s 


M  1 


e;s  ( 


distribul  ed 
after  the 
related 


tji 

(4)  Ti  iangular  asset  reorganizations— 
(i)  Defiiution.  A  triangular  asset 
reorgan  ization  is  a  reorganization  that 
qualifie  s  under — 

(A)  S  sction  368(a)(1)  (A)  or  (G)  by 
reason  of  section  368(a)(2)(D); 

(B)  S(  iction  368(a)(1)(A)  by  reason  of 
section  368(a)(2)(E)  (regardless  of 
whethe  r  section  368(a)(3)(E)  applies), 
unless  1  he  transaction  also  qualifies  as 
either  a  section  351  transfer  or  a 
reorgan  ization  under  section 
368(a)(.  )(B);  or 

(C)  S(  iction  368(a)(1)(C),  and  stock  of 
the  con  rolling  corporation  rather  than 
the  acqi  liring  corporation  is  exchanged 
for  the  i  icquired  corporation's 
propert  es. 

(ii)  Ti  eatment.  Notwithstanding 
section  355(d)(5)(A),  for  purposes  of 
section  355(d).  the  controlling 


corporation  in  a  triangular  asset 
reorganization  is  treated  as  having — 

(A)  Acquired  the  assets  of  the 
acquired  corporation  (and  as  having 
assumed  any  liabilities  assumed  by  the 
controlling  corporation's  subsidiary 
corporation  or  to  which  the  acquired 
corporation's  assets  were  subject  (the 
acquired  liabilities))  in  a  transaction  in 
which  the  controlling  corporation's 
basis  in  the  acquired  corporation's 
assets  was  determined  under  section 
362(b);  and 

(B)  Transferred  the  acquired  assets 
and  acquired  liabilities  to  its  subsidiary 
corporation  in  a  section  351  transfer. 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (d)(4): 

Example.  Forward  triangular 
reorganization.  P  forms  S  with  $10  cash  and 
T  merges  into  S  in  a  reorganization  qualifying 
under  section  368(a)(1)(A)  by  reason  of 
section  368(a)(2)(D)  in  which  the  T 
shareholders  receive  solely  P  stock  in 
exchange  for  their  T  stock.  T  is  not  a  common 
parent  of  a  consolidated  group  of 
corporations.  The  $10  cash  with  which  P 
formed  S  will  not  be  used  in  the  acquired 
business.  T's  assets  consist  only  of  assets  part 
of  and  used  in  its  business  with  a  value  of 
$80,  and  $10  cash  that  is  not  part  of  or  used 
in  T's  business.  T  has  no  liabilities.  S  will 
use  T's  business  assets  in  T's  business  (which 
will  become  S's  business),  but  will  invest  the 
$20  cash  in  an  unrelated  passive  investment. 
Under  paragraph  (d)(4)(ii)  of  this  section,  P 
is  treated  as  acquiring  the  T  assets  in  a 
transaction  in  which  P's  basis  in  the  T  assets 
was  determined  under  section  362(b)  and 
contributing  them  to  S  in  a  section  351 
transfer.  The  exception  in  paragraph  (d)(3)(v) 
of  this  section  does  not  apply  because  P  and 
S  became  affiliated  in  the  same  transaction  in 
which  the  section  351  transfer  is  deemed  to 
occur.  Accordingly,  P  is  treated  under  section 
355(d)(5)(B)  and  paragraph  (d)(3)(iv)  of  this 
section  as  having  purchased  $20  of  the  S 
stock,  but  is  not  deemed  to  have  purchased 
the  remaining  $80  of  the  S  stock. 

(5)  Reverse  triangular  reorganizations 
other  than  triangular  asset 
reorganizations — (i)  In  general.  Except 
as  provided  in  paragraph  (d){5){ii)  of 
this  section,  if  a  transaction  qualifies  as 
a  reorganization  under  section 
368(a)(1)(A)  by  reason  of  section 
368(a)(2)(E)  and  also  as  either  a 
reorganization  under  section 
368(a)(1)(B)  or  a  section  351  transfer, 
then  either  section  355(d)(5)(B)  (and 
paragraph  {d)(3)  (i)  through  (iv)  of  this 
section)  or  355(d)(5)(C)  (and  paragraph 
(e)(2)  of  this  section)  applies.  Regardless 
of  which  method  the  controlling 
corporation  employs  to  determine  its 
basis  in  the  surviving  corporation  stock 
under  §  1.358-6(c)(2)(ii)  or  1.1502- 
30(b),  the  total  amount  of  surviving 
corporation  stock  treated  as  purchased 
by  the  controlling  corporation  will  equal 
the  higher  of — 


(A)  The  amount  of  surviving 
corporation  stock  that  would  be  treated 
as  purchased  (on  the  date  of  the  deemed 
section  351  transfer)  by  the  controlling 
corporation  if  the  controlling 
corporation  acquired  the  surviving 
corporation's  assets  and  assimied  its 
liabilities  in  a  transaction  in  which  the 
controlling  corporation's  basis  in  the 
surviving  corporation  assets  was 
determined  under  section  362(b),  and 
then  transferred  the  acquired  assets  and 
liabilities  to  the  surviving  corporation  in 
a  section  351  transfer  (see  §§  1.358-6{c) 
(1)  and  (2)(ii)(A)  and  1.1502-30(b));  or 

(B)  The  amount  of  surviving 
corporation  stock  that  would  be  treated 
as  purchased  (on  the  date  the  surviving 
corporation  shareholders  purchased 
their  surviving  corporation  stock)  if  the 
controlling  corporation  acquired  the 
stock  of  the  surviving  corporation  in  a 
transaction  in  which  the  basis  in  the 
surviving  corporation's  stock  was 
determined  under  section  362(b)  (see 
§§  1.358-6(c)(2)(ii){B)  and  1.1502- 
30(b)). 

(ii)  Letter  ruling  and  closing 
agreement.  If  a  controlling  corporation 
obtains  a  letter  ruling  and  enters  into  a 
closing  agreement  under  section  7121  in 
which  it  agrees  to  determine  its  basis  in 
surviving  corporation  stock  under 
§  1.358-6(c)(2)(ii)(A),  or  under  §  1.1502- 
30(b)  by  applying  §  1.358-6{c)(2){ii)(A) 
(deemed  asset  acquisition  and  transfer 
by  controlling  corporation),  then  section 
355(d)(5)(B)  and  paragraph  (d)(3)  (i) 
through  (iv)  of  this  section  apply,  and 
section  355  (d)(5)(C)  and  paragraph 
(e)(2)  of  this  section  do  not  apply.  If  a 
controlling  corporation  obtains  a  letter 
ruling  and  enters  into  a  closing 
agreement  under  section  7121  under 
which  it  agrees  to  determine  its  basis  in 
surviving  corporation  stock  under 
§  1.358-6(c)(2)(ii)(B).  or  under  §  1.1502- 
30(b)  by  applying  1.358-6(c)(2)(ii)(B) 
(deemed  stock  acquisition),  then  section 
355  (d)(5)(C)  and  paragraph  (e)(2)  of  this 
section  apply,  and  section  355  (d)(5)(B) 
and  paragraphs  (d)(3)  (i)  through  (iv)  of 
this  section  do  not  apply. 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (d)(5): 

Example.  Reverse  triangular 
reorganization;  purchase,  (i)  A  purchases  60 
percent  of  the  stock  of  D  on  Date  1.  D  owns 
no  cash  items,  marketable  stock,  or  transferor 
debt,  but  holds  cash  that  is  not  part  of  or 
used  in  D's  trade  or  business  under 
paragraph  (d)(3)(iv)  of  this  section  and  that 
represents  20  percent  of  D's  value.  On  Date 
2,  P  forms  S,  and  S  merges  info  D  in  a 
reorganization  qualifying  under  section 
368(a)(1)(B)  and  under  section  368(a)(1)(A) 
by  reason  of  section  368(a)(2)(E).  In  the 
reorganization,  P  acquires  all  of  the  D  stock 
in  exchange  solely  for  P  stock.  After  Date  2, 
and  within  five  years  after  Date  1,  D 
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distributes  its  wholly  owned  subsidiary  C  to 
P.  P  does  not  obtain  a  letter  ruling  and  enter 
into  a  closing  agreement  under  paragraph 
(d)(5)(ii)  of  this  section.  P  would  acquire  20 
percent  of  the  D  stock  by  purchase  on  Date 
2  under  paragraph  (d)(5)(i)(A)  of  this  section 
by  operation  of  section  355(d)(5)(B)  and 
paragraph  (d)(3)(iv)  of  this  section.  The 
exception  in  paragraph  (d)(3)(v)  of  this 
section  does  not  apply  because  P  and  S 
became  affiliated  in  the  same  transaction  in 
which  the  section  351  transfer  is  deemed  to 
occur.  P  would  acquire  60  percent  of  the  D 
stock  by  purchase  on  Date  1  under  paragraph 
(d)(5)(i)(B)  of  this  section  because,  under  the 
transferred  basis  rule  of  section  355(d)(5)(C) 
and  paragraph  (e)(2)  of  this  section,  P  is 
treated  as  though  P  purchased  the  D  stock  on 
the  date  A  purchased  it.  Accordingly,  under 
paragraph  (d)(5)(i)  of  this  section,  P  is  treated 
as  acquiring  the  higher  amount  (60  percent) 
by  purchase  on  Date  1.  D's  distribution  of  C 
to  P  is  a  disqualified  distribution  under 
section  355(d)(2)  and  paragraph  (b)(1)  of  this 
section.  In  addition,  A  is  treated  as  acquiring 
the  P  stock  by  purchase  on  Date  1  under 
paragraph  (e)(3)  of  this  section  because  A's 
basis  in  the  P  stock  is  determined  by 
reference  to  A's  basis  in  the  D  stock. 

(ii)  The  facts  are  the  same  as  m  paragraph 
(i)  of  this  Examp/e,*except  that  P  obtains  a 
letter  ruling  and  enters  into  a  closing 
agreement  under  which  it  agrees  to 
determine  its  basis  in  the  D  stock  under 
§  1.358-6(c)(2)(ii)(A).  Under  paragraph 
(d)(5)(ii)  of  this  section,  section  355(d)(5)(B) 
(and  paragraphs  (d)(3)  (i)  through  (iv)  of  this 
section)  applies,  and  section  355(d)(5)(C) 
(and  paragraph  (e)(2)  of  this  section)  does  not 
apply.  Accordingly,  P  is  treated  as  acquiring 
only  20  percent  of  the  D  stock  by  purchase 
on  Date  2.  D's  distribution  of  C  to  P  is  not 
a  disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

(6)  Treatment  of  group  structure 
changes — (i)  In  general. 
Notwithstanding  section  355(d)(5)(A), 
for  purposes  of  section  355(d),  if  a 
corporation  succeeds  another 
corporation  as  the  common  parent  of  a 
consolidated  group  in  a  group  structure 
change  to  which  §  1.1502-31  applies, 
the  new  common  parent  is  treated  as 
having  acquired  the  assets  and  assumed 
the  liabilities  of  the  former  common 
parent  in  a  transaction  in  which  the  new 
common  parent's  basis  in  the  former 
common  parent's  assets  was  determined 
under  section  362(b),  and  then 
transferred  the  acquired  assets  and 
liabilities  to  the  former  common  parent 
(or,  if  the  former  common  parent  does 
not  survive,  to  the  new  common 
parent's  subsidiary)  in  a  section  351 
transfer,  with  the  new  common  parent 
and  former  common  parent  being 
treated  as  not  in  the  same  affiliated 
group  at  the  time  of  the  transfer 
(notwithstanding  §  1.1502-31(c)(2)). 

(ii)  Adjustments  to  basis  of  higher-tier 
members.  A  higher-tier  member  that 
indirecdy  owns  all  or  part  of  the  former 
common  parent's  stock  after  a  group 


structure  change  is  treated  as  having 
purchased  the  stock  of  an  immediate 
subsidiary  to  the  extent  that  the  higher- 
tier  member's  basis  in  the  subsidiary  is 
increased  imder  §  1.1 502-3 1(d)(4). 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (d)(6): 

Example.  P  is  the  common  parent  of  a 
consolidated  group,  and  T  is  the  common 
parent  of  another  group.  P  has  owned  S  for 
more  than  five  years,  and  the  fair  market 
value  of  the  S  stock  is  $50.  T's  assets  consist 
only  of  non-marketable  stock  of  direct  and 
indirect  wholly  owned  subsidiaries  with  a 
value  of  $50,  assets  used  in  its  business  with 
a  value  of  $50,  and  $50  of  marketable  stock 
that  is  not  part  of  or  used  in  T's  business.  T 
has  no  liabilities.  T  merges  into  S  with  the 
T  shareholders  receiving  solely  P  stock  with 
a  value  of  $150  in  exchange  for  their  T  stock 
in  a  section  368(a)(2)(D)  reorganization.  S 
will  use  T's  business  assets  in  T's  business 
(which  will  become  S's  business),  but  will 
hold  the  $50  of  marketable  stock  for 
investment  purposes.  Assume  that  the 
transaction  is  a  reverse  acquisition  under 
§  1.1502-75(d)(3)  because  the  T  shareholders, 
as  a  result  of  owning  T  stock,  own  more  than 
50  percent  of  the  value  of  P's  stock 
immediately  after  the  transaction.  Thus,  the 
transaction  is  a  group  structure  change  under 
§  1.1502-33(0(1).  Under  paragraph  (d)(6)  of 
this  section,  P  is  treated  as  having  acquired 
the  assets  of  T  in  a  transaction  in  which  P's 
basis  in  the  T  assets  was  determined  under 
section  362(b),  and  then  transferred  the 
acquired  assets  to  S  in  a  section  351  transfer, 
with  P  and  T  being  treated  as  not  in  the  same 
affiliated  group  at  the  time  of  the  transfer. 
The  exception  in  paragraph  (d)(3)(v)  of  this 
section  (transfers  within  an  affiliated  group) 
does  not  apply.  Accordingly,  P  is  treated 
under  section  355(d)(5)(B)  and  paragraph 
(d)(3)(iv)  of  this  section  as  having  purchased 
$50  of  the  S  stock  (attributable  to  the 
marketable  stock),  but  is  not  deemed  to  have 
purchased  the  remaining  $150  of  the  S  stock. 

(7)  Special  rules  for  triangular  asset 
reorganizations,  other  reverse  triangular 
reorganizations,  and  group  structure 
changes.  The  amount  of  acquiring 
subsidiary,  surviving  corporation,  or 
former  common  parent  stock  that  is 
treated  as  purchased  under  paragraph 
(c)(4),  (5)(i)(A),  or  (6)  of  this  section  (by 
operation  of  section  355(d)(5)(B)  and 
paragraphs  (d)(3)  (i)  through  (iv)  of  this 
section)  is  adjusted  to  reflect  any  basis 
adjustment  under — 

(i)  Section  1.358-6(c){2){i)  (B)  and  (C) 
(reduction  of  basis  adjustment  in  reverse 
triangular  reorganization  where 
controlling  corporation  acquires  less 
than  all  of  the  surviving  corporation 
stock),  §  1.1502-30(b)  (applying  §  1.358- 
6(c)(2)(i)  (B)  and  (C)  to  a  consolidated 
group),  and  §  1.1502-31(d)(2)(ii) 
(reduction  of  basis  adjustment  in  group 
structure  change  where  new  common 
parent  acquires  less  than  all  of  the 
former  common  parent  stock);  or 


(ii)  Section  1.358-6(d)  (reduction  of 
basis  adjustment  in  any  triangular 
reorganization  to  the  extent  controlling 
corporation  does  not  provide 
consideration),  §  1.1502-30(b)  (applying 
§  1.358-6(d)  (except  §  1.358-6(d){2))  to  a 
consolidated  group),  and  §  1.1502- 
31(d)(1)  (reduction  of  basis  adjustment 
in  group  structure  change  to  the  extent 
new  common  parent  does  not  provide 
consideration). 

(e)  Deemed  purchase  and  timing 
rules — (1)  Attribution  and  aggregation — 
(i)  In  general.  Under  section 
355(d)(8)(B),  if  any  person  acquires  by 
purchase  an  interest  in  any  entity,  and 
the  person  is  treated  under  section 
355(d)(8)(A)  as  holding  any  stock  by 
reason  of  holding  the  interest,  the  stock 
shall  be  treated  as  acquired  by  purchase 
on  the  later  of  the  date  of  the  purchase 
of  the  interest  in  the  entity  or  the  date 
the  stock  is  acquired  by  puxchase  by 
such  entity. 

(ii)  Purchase  of  additional  interest.  If 
a  person  and  an  entity  are  treated  as  a 
single  person  imder  section  355(d)(7), 
and  the  person  later  purchases  an 
additional  interest  in  the  entity,  the 
person  is  treated  as  purchasing  on  the 
date  of  the  later  purchase  the  amount  of 
stock  attributed  from  the  entity  to  the 
person  under  section  355(d)(8)(A)  as  a 
result  of  the  additional  interest. 

(iii)  Purchase  between  persons  treated 
as  one  person.  If  two  persons  are  treated 
as  one  person  under  section  355(d)(7), 
and  one  later  purchases  stock  or 
securities  from  the  other,  the  date  of  the 
later  purchase  is  used  for  purposes  of 
determining  when  the  five-year  period 
commences. 

(iv)  Purchase  by  a  person  already 
treated  as  holding  stock  under  section 
355(d)(8)(A).  If  a  person  who  is  already 
treated  as  holding  stock  under  section 
355(d)(8)(A)  later  directly  purchases 
such  stock,  the  date  of  the  later  direct 
purchase  is  used  for  purposes  of 
determining  when  the  five-year  period 
commences. 

(v)  Examples.  The  following  examples 
illustrate  this  paragraph  (e)(1): 

Example  1.  On  Date  1,  A  purchases  10 
percent  of  the  stock  of  P.  which  has  held  100 
percent  of  the  stock  of  T  for  more  than  five 
years  at  the  time  of  A's  purchase.  A  is 
deemed  to  have  purchased  10  percent  of  P's 
T  stock  on  Date  1.  If  A  later  purchases  an 
additional  41  percent  of  the  stock  of  P  on 
Date  2,  A  is  deemed  to  have  purchased  an 
additional  41  percent  of  P's  "T  stock  on  Date 
2.  Because  A  and  P  are  now  related  persons 
under  section  267(b),  they  are  treated  as  one 
person  under  section  355(d)(7)(A),  and  A  is 
treated  as  owning  all  of  P's  T  stock.  A  is 
treated  as  acquiring  51  percent  ot  lOe  T  stock 
by  purchase  at  the  times  of  A's  respective 
purchases  of  P  stock  on  Date  1  and  Date  2. 
The  remaining  49  percent  of  T  stock  is 
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treated  ks  acquired  when  P  acquired  the  T 
stock,  n  ore  than  five  years  before  Date  1.  If 
P  distril  lutes  T  within  five  years  after  Date  1, 
the  dist  ibution  will  be  a  disqualified 
distribu|ion  under  section  355  (d)(2)  and 
(b)(1)  of thissection. 
le  2.  A  has  owned  60  percent  of  the 
P  for  more  than  five  years,  and  P  has 
percent  of  the  stock  of  T  for  more 
years.  A  and  P  are  treated  as  one 
ind  A  is  treated  as  owning  40  percent 
of  T  for  more  than  five  years.  If 
f  urchases  an' additional  20  percent  of 
of  T  on  Date  1.  A  is  treated  as 
by  purchase  the  additional  20 
af  T  stock  on  Date  1.  If  A  then 
s  an  additional  10  percent  of  the 
on  Date  2,  under  the  attribution 
the  deemed  purchase  rule,  A  is 
to  have  purchased  on  Date  2  an 

1  four  percent  of  the  T  stock  (10 
jf  the  40  percent  that  P  originally 
In  addition,  even  though  A  and  P 
y  treated  as  one  person  under 
55(d)(7)(A),  A  is  also  deemed  to 
chased  two  percent  of  the  T  stock  on 
0  percent  of  the  20  percent  of  the 
hat  it  was  treated  as  purchasing  on 
\  is  still  treated  as  owning  all  60 
jf  the  T  stock  owned  by  P.  However, 
percent,  A  is  treated  as  having 

18  percent  of  the  T  stock  on  Date 
)ercent  of  the  T  stock  on  Date  2,  for 
24  percent  purchased  stock. 
e  3.  A  purchases  a  20  percent 
n  partnership  M  on  Date  1.  M  has 
percent  of  the  stock  and  25  percent 
ies  of  P  for  mo.'e  than  five  years. 
40  percent  of  the  stock  and  100 
)f  the  securities  of  T  for  more  than 
;.  Under  section  318(a)(2)(C)  as 
by  section  355(d)(8)(A).  M  is 
o  own  12  percent  of  the  stock  (30 
)f  the  40  percent  P  owns)  and  30 
)f  the  securities  (30  percent  of  the 
P  owns)  of  T.  Under  sections 
(A)  and  356(d)(8)(B).  A  is  deertied  to 
;:hased  2.4  percent  of  the  stock  (20 
)f  the  12  percent  M  is  deemed  to 

6  percent  of  the  securities  (20 
if  the  30  percent  M  is  deemed  to 
r  on  Date  1.  Similarly,  A  is  deemed 
urchased  6  percent  of  the  stock  (20 
if  the  30  percent  M  owns)  and  five 
if  the  securities  (20  percent  of  the  25 
A  owns)  of  P  on  Date  1 .  If  M  later 
s  an  additional  10  percent  of  P  stock 
I,  M  is  deemed  to  have  purchased 
of  the  stock  (10  percent  of  the 
P  owns)  and  10  percent  of  the 
10  percent  of  the  100  percent  P 
T  on  Date  2.  A  is  deemed  to  have 
d  two  percent  of  the  stock  of  P  on 
percent  of  the  10  percent  M 
A  is  also  deemed  to  have 
d  0.8  percent  of  the  stock  (20 
f  the  four  percent  M  is  deemed  to 
:ha.sed)  and  two  percent  of  the 
(20  percent  of  the  10  percent  M  is 
o  have  purchased)  of  T  on  Date  2. 
e  4.  A  and  B  are  brother  and  sister, 
than  five  years.  A  ha.s  owned  75 
f  the  stock  of  P,  and  B  has  owned 
of  the  stock  of  P.  A  and  B  are 
one  person  under  section  267(b). 
I  lock  of  each  is  treated  as  purchased 
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on  the  date  it  was  purchased  by  A  and  B, 
respectively.  If  B  later  purchases  50  percent 
of  the  P  stock  from  A  on  Date  1,  A  and  B  are 
still  treated  as  one  person.  However,  the  50 
percent  of  P  stock  that  B  purchased  from  A 
is  treated  as  purchased  on  Date  1. 

(2)  Transferred  basis  rule.  If  any 
person  acquires  property  from  another 
person  who  acquired  the  property  by 
purchase  {determined  with  regard  to 
section  355(d)(5)  and  paragraphs  (d)  and 
(e)(2)  and  (3)  of  this  section,  but  without 
regard  to  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section),  and  the 
adjusted  basis  of  the  property  in  the 
hands  of  the  acquirer  is  determined  in 
whole  or  in  part  by  reference  to  the 
adjusted  basis  of  the  property  in  the 
hands  of  the  other  person,  the  acquirer 
is  treated  as  having  acquired  the 
property  by  purchase  on  the  date  it  was 
so  acquired  by  the  other  person.  The 
rule  in  this  paragraph  (e)(2)  applies,  for 
example,  where  stock  of  a  corporation 
acquired  by  purchase  is  subsequently 
acquired  in  a  section  351  transfer  or  a 
reorganization  qualifying  under  section 
368(a)(1)(B),  but  does  not  apply  if  the 
stock  of  a  former  common  parent  is 
acquired  in  a  group  structure  change  to 
which  §  1.1502-31  applies.  But  see 
paragraph  (d)(2)(i)(B)(2)  of  this  section 
for  situations  where  the  stock  is  treated 
as  purchased  on  the  date  of  a  transfer. 

(3)  Exchanged  basis  rule — (i)  In 
general.  If  any  person  acquires  an 
interest  in  an  entity  (the  first  interest)  by 
purchase  (determined  with  regard  to 
section  355(d)(5)  and  paragraphs  (d)  and 
{e)(2)  and  (3)  of  this  section,  but  without 
regard  to  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section),  and  the 
first  interest  is  exchanged  for  an  interest 
in  another  entity  (the  second  interest) 
where  the  adjusted  basis  of  the  second 
interest  is  determined  in  whole  or  in 
part  by  reference  to  the  adjusted  basis  of 
the  first  interest,  then  the  second 
interest  is  treated  as  having  been 
purchased  on  the  date  the  first  interest 
was  purchased.  The  rule  in  this 
paragraph  (e)(3)  applies,  for  example, 
where  stock  of  a  corporation  acquired 
by  purchase  is  subsequently  exchanged 
for  other  stock  in  a  section  351,  354,  or 
1036(a)  exchange.  But  see  paragraph 
(d)(2)(i)(A)(2)  of  this  section  for 
situations  where  the  stock  is  treated  as 
purchased  on  the  date  of  an  exchange  or 
distribution. 

(ii)  Example.  The  following  example 
illustrates  this  paragraph  {e)(3): 

Example.  A  purchases  50  percent  of  the 
stock  of  T  on  Date  1.  On  Date  2,  T  merges 
into  D  in  a  section  368(a)(1)(A) 
reorganization,  with  A  exchanging  all  of  the 
T  stock  solely  for  stock  of  D.  Under  section 
358(a),  A's  basis  in  the  D  stock  is  determined 
by  reference  to  the  basis  of  the  T  stock  it 


purchased.  Accordingly,  A  is  treated  as 
having  purchased  the  D  stock  on  Date  1,  and 
has  a  purchased  basis  in  the  D  stock  under 
paragraph  (b){3)(iii)  of  this  section. 

(4)  Substantial  diminution  of  risk — (i) 
In  general.  If  section  355(d)(6)  applies  to 
any  stock  for  any  period,  the  running  of 
any  five-year  period  set  forth  in  section 
355(d)(3)  is  suspended  during  such 
period. 

(ii)  Property  to  which  suspension 
applies.  Section  355(d)(6)  applies  to  any 
stock  for  any  period  during  which  the 
holder's  risk  of  loss  with  respect  to  such 
stock,  or  with  respect  to  any  portion  of 
the  activities  of  the  corporation,  is 
(directly  or  indirectly)  substantially 
diminished  by  an  option,  a  short  sale, 
any  special  class  of  stock,  or  any  other 
device  or  transaction. 

(iii)  Risk  of  loss  substantially 
diminished.  Whether  a  holder's  risk  of 
loss  is  substantially  diminished  under 
section  355(d)(6)  and  paragraph  (e)(4)(ii) 
of  this  section  will  be  determined  based 
oh  all  facts  and  circumstances  relating 
to  the  stock,  the  corporate  activities,  and 
arrangements  for  holding  the  stock. 

(iv)  Special  class  of  stock.  For 
purposes  of  section  355(d)(6)  and 
paragraph  (e)(4)(ii)  of  this  section,  the 
term  special  class  of  stock  includes  a 
class  of  stock  that  grants  particular 
rights  to,  or  bears  particular  risks  for,  ' 
the  holder  or  the  issuer  with  respect  to 
the  earnings,  assets,  or  attributes  of  less 
than  all  the  assets  or  activities  of  a 
corporation  or  any  of  its  subsidiaries. 
The  term  includes,  for  example,  tracking 
stock  and  stock  (or  any  related 
instruments  or  arrangements)  the  terms 
of  which  provide  for  the  distribution 
(whether  or  not  at  the  option  of  any 
party  or  in  the  event  of  any  contingency) 
of  any  controlled  corporation  or  other 
specified  assets  to  the  holder  or  to  one 
or  more  persons  other  than  the  holder. 

(f)  Duty  to  determine  stockholders — 
[1]  In  general.  In  determining  whether 
section  355(d)  applies  to  a  distribution 
of  controlled  corporation  stock,  a 
distributing  corporation  must  determine 
whether  a  disqualified  person  holds  its 
stock  or  the  stock  of  any  distributed 
controlled  corporation.  This  paragraph 
(f)  provides  rules  regarding  this 
determination  and  the  extent  to  which 
a  distributing  corporation  must 
investigate  whether  a  disqualified 
person  holds  stock. 

(2)  Deemed  knowledge  of  contents  of 
securities  filings.  A  distributing 
corporation  is  deemed  to  have 
knowledge  of  the  existence  and  contents 
of  all  schedules,  forms,  and  other 
documents  filed  with  or  under  the  rules 
of  the  Securities  and  Exchange 
Commission,  including  without 
limitation  any  Schedule  13D  or  13G  (or 
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any  similar  schedules)  and 
amendments,  with  respect  to  any 
relevant  corporation. 

(3)  Presumption  as  to  securities 
filings.  Absent  actual  knowledge  to  the 
contrary,  in  determining  whether 
section  355(d)  applies  to  a  distribution, 
a  distributing  corporation  may  presume, 
with  respect  to  stock  that  is  reporting 
stock  (while  such  stock  is  reporting 
stock),  that  every  shareholder  or  otiier 
person  required  to  file  a  schedule,  form, 
or  other  document  with  or  under  the 
rules  of  the  Securities  and  Exchange 
Commission  as  of  a  given  date  has  filed 
the  schedule,  form,  or  other  document 
as  of  that  date  and  that  the  contents  of 
filed  schedules,  forms,  or  other 
documents  are  accurate  and  complete. 
Reporting  stock  is  stock  that  is  described 
in  Rule  13d-l(i)  of  Regulation  13D  (17 
CFR  240.13d-l(i))  (or  any  rule  or 
regulation  to  generally  the  same  effect) 
promulgated  by  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.). 

(4)  Presumption  as  to  less-than-five- 
percent  shareholders.  Absent  actual 
knowledge  (or  deemed  knowledge 
under  paragraph  (f)(2)  of  this  section) 
immediately  after  the  distribution  to  the 
contrary  with  regard  to  a  particular 
shareholder,  a  distributing  corporation 
may  presume  that  no  less-than-five- 
percent  shareholder  of  a  corporation 
acquired  stock  by  purchase  imder 
section  355(d)  (5)  or  (8)  and  paragraphs 
(d)  and  (e)  of  this  section  during  the 
five-year  period.  For  purposes  of  this 
paragraph  (f),  a  less-than-five-percent 
shareholder  is  a  person  that,  at  no  time 
during  the  five-year  period,  holds 
directly  (or  by  application  of  paragraph 
(c)(3)(ii)  of  this  section,  but  not  by 
application  of  section  355(d)  (7)  or  (8)) 
stock  possessing  five  percent  or  more  of 
the  total  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  and  the 
total  value  of  shares  of  all  classes  of 
stock  of  a  corporation.  However,  this 
presumption  does  not  apply  to  any  less- 
than-five-percent  shareholder  that,  at 
any  time  during  the  five-year  period — 

(i)  Is  related  under  section 
355(d)(7)(A)  to  a  shareholder  in  the 
corporation  that  is,  at  any  time  during 
the  five-year  period,  not  a  less-than-five- 
percent  shareholder; 

(ii)  Acted  pursuant  to  a  plan  or 
arrangement,  with  respect  to 
acquisitions  of  the  corporation's  stock 
under  section  355  (d)(7)(B)  and 
paragraph  (c)(4)  of  this  section,  with  a 
shareholder  in  the  corporation  that  is,  at 
any  time  during  the  five-year  period,  not 
a  less-than-five-percent  shareholder;  or 

(iii)  Holds  stock  that  is  attributed 
under  section  355(d)(8)(A)  to  a 


shareholder  in  the  corporation  that  is,  at 
any  time  during  the  five-year  period,  not 
a  less-than-five-percent  shareholder. 

(5)  Examples.  The  following  examples 
illustrate  this  paragraph  (f): 

Example  1.  Publicly  traded  corporation:  no 
schedules  filed.  D  is  a  widely  held  and 
publicly  traded  corporation  with  a  single 
class  of  reporting  stock  and  no  other  class  of 
stock.  Assume  that  applicable  federal  law 
requires  any  person  that  directly  holds  five 
percent  or  more  of  the  D  stock  to  file  a 
schedule  with  the  Securities  and  Exchange 
Commission  within  10  days  after  an 
acquisition.  D  distributes  its  wholly  owned 
subsidiary  C  pro  rata.  D  determines  that  no 
schedule,  form,  or  other  document  has  been 
filed  with  respect  to  its  stock  or  the  stock  of 
any  other  relevant  corporation  during  the 
five-year  period  or  within  10  days  after  the 
distribution.  Immediately  after  the 
distribution,  D  has  no  knowledge  that  any  of 
its  shareholders  are  (or  were  at  any  time 
during  the  five-year  period)  not  ifess-than- 
five-percent  shareholders,  or  that  any 
particular  shareholder  acquired  D  stock  by 
purchase  under  section  355(d)  (5)  or  (8)  and 
paragrajAs  (d)  and  (e)  of  this  section  during 
the  five-year  period.  Under  paragraph  (f)(3)  of 
this  section,  D  may  presume  it  has  no 
shareholder  that  is  or  was  not  a  less-than- 
five-percent  shareholder  during  the  five-year 
period  due  to  the  absence  of  any  filed 
schedules,  forms,  or  other  documents.  Under 
paragraph  (f)(4)  of  this  section,  D  may 
presume  that  none  of  its  less-than-five- 
percent  shareholders  acquired  D's  stock  by 
purchase  during  the  five-year  period. 
Accordingly,  D  may  presume  that  section 
355(d)  does  not  apply  to  the  distribution  of 
C. 

Example  2.  Publicly  traded  corporation: 
schedule  filed.  The  facts  are  the  same  as 
those  in  Example  1 ,  except  that  D  determines 
that,  as  of  10  days  after  the  distribution,  only 
one  schedule  has  been  filed  with  respect  to 
its  stock.  That  schedule  discloses  that  X 
acquired  15  percent  of  the  D  stock  one  year 
before  the  distribution.  Absent  contrary 
knowledge,  D  may  rely  on  the  presumptions 
in  paragraph  (f)(3)  of  this  section  and  so  may 
presume  that  X  is  its  only  shareholder  that 
is  or  was  not  a  less-than-five-percent 
shareholder  during  the  five-year  period.  D 
may  not  rely  on  the  presumption  in 
paragraph  (f)(4)  of  this  section  with  respect 
to  X.  In  addition,  D  may  not  rely  on  the 
presumption  in  paragraph  (f)(4)  of  this 
section  with  respect  to  any  less-than-five- 
percent  shareholder  that,  at  any  time  during 
the  five-year  period,  is  related  to  X  under 
section  355(d)(7)(A),  acted  pursuant  to  a  plan 
or  arrangement  with  X  under  section  355 
{d)(7)(B)  and  paragraph  (c)(4)  of  this  section 
with  respect  to  acquisitions  of  D  stock,  or 
holds  stock  that  is  attributed  to  X  under 
section  355(d)(8)(A).  Accordingly,  under 
paragraph  (f)(1)  of  this  section,  to  determine 
whether  section  355(d)  applies.  D  must 
determine:  whether  X  acquired  its  directly 
held  D  stock  by  purchase  under  section 
355(d)(5)  and  paragraphs  (d)  and  {e)(2)  and 
(3)  of  this  section  during  the  five-year  period; 
whether  X  is  treated  as  having  purchased  any 
additional  D  stock  under  section  355  (d)(8) 


and  paragraph  (e)(1)  of  this  section  during 
the  five-year  period:  and  whether  X  is  related 
to,  or  acquired  its  D  stock  pursuant  to  a  plan 
or  arrangement  with,  one  or  more  of  D's  other 
shareholders  during  the  five-year  period 
under  section  355(d)(7)  (A)  or  (B)  and 
paragraph  (c)(4)  of  this  section,  and  if  so, 
whether  those  shareholders  acquired  their  D 
stock  by  purchase  under  section  355(d)  (5)  or 
(8)  and  paragraphs  (d)  and  (e)  of  this  section 
during  the  five-year  period. 

Example  3.  Acquisition  of  publicly  traded 
corporation.  The  facts  are  the  same  as  those 
in  Example  1,  except  that  P  acquires  all  of 
the  D  stock  in  a  section  368(a)(1)(B) 
reorganization  that  is  not  also  a 
reorganization  under  section  368(a)(1)(A)  by 
reason  of  section  368(a)(2)(E),  and  D 
distributes  C  to  P  one  year  later.  Under  the 
deemed  purchase  rule  of  section  355  (d)(5)(C) 
and  paragiaph  (e)(2)  of  this  section.  P  is 
treated  as  having  acquired  the  D  stock  by 
purchase  on  the  date  the  D  shareholders 
acquired  the  D  stock  by  purchase.  Even 
though  D  has  no  less-than-five-percent 
shareholder  immediately  after  the 
distribution.  D  may  rely  on  the  presumptions 
in  paragraphs  (0(3)  and  (4)  of  this  section  to 
determine  whether  and  to  what  extent  the  D 
stock  is  treated  as  purchased  during  the  five- 
year  period  in  P's  hands  under  the  deemed 
purchase  rule  of  section  355  (d)(5)(C)  and 
paragraph  (e)(2)  of  this  section.  Accordingly, 
D  may  presume  that  section  355(d)  does  not 
apply  to  the  distribution  of  C  to  P. 

Example  4.  Non-publicly  traded 
corporation.  D  is  owned  by  20  shareholders 
and  has  a  single  class  of  stock  that  is  not 
reporting  stock.  D  knows  that  A  owns  40 
percent  of  the  D  stock,  and  D  does  not  know 
that  any  other  shareholder  has  owned  as 
much  as  five  percent  of  the  D  stock  at  any 
time  during  the  five-year  period.  D  may  not 
rely  on  the  presumption  in  paragraph  (f)(3) 
of  this  section  because  its  stock  is  not 
reporting  stock.  D  may  not  rely  on  the 
presumption  in  paragraph  (f)(4)  of  this 
section  with  respect  to  A.  In  addition.  D  may 
not  rely  on  the  presumption  in  paragraph 
(f)(4)  of  this  section  for  any  less-than-five- 
percent  shareholder  that,  at  any  time  during 
the  five-year  period,  is  related  to  A  under 
section  355(d)(7)(A).  acted  pursuant  to  a  plan 
or  arrangement  with  A  under  section  355 
(d)(7)(B)  and  paragraph  (c)(4)  of  this  section 
with  respect  to  acquisitions  of  D  stock,  or 
holds  stock  that  is  attributed  to  A  under 
section  355(d)(8)(A).  D  may  rely  on  the 
presumption  in  paragraph  (f)(4)  of  this 
section  for  less-than-five-percent 
shareholders  that  during  the  five-year  period 
are  not  related  to  A.  did  not  act  pursuant  to 
a  plan  or  arrangement  with  A.  and  do  not 
hold  stock  attributed  to  A.  Accordingly, 
under  paragraph  (f)(1)  of  this  section,  to 
determine  whether  section  355(d)  applies.  D 
must  determine:  that  A  is  its  only 
shareholder  that  is  (or  was  at  any  time  during 
the  five-year  period)  not  a  less-than-five- 
percent  shareholder;  whether  A  acquired  its 
directly  held  D  stock  by  purchase  under 
section  355  (d)(5)  and  paragraphs  (d)  and 
(e)(2)  and  (3)  of  this  section  during  u:e  five- 
year  period;  whether  A  is  treated  as  having 
purchased  any  additional  D  stock  under 
section  355  (d)(8)  and  paragraph  (e)(1)  of  this 
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during  the  five-year  period;  and 
A  is  related  to,  or  acquired  its  D 
piirsuant  to  a  plan  or  arrangement  with, 
r  lore  of  D's  other  shareholders  during 
year  period  under  section  355(d)(7) 
and  paragraph  {c)(4)  of  this  section, 
whether  those  shareholders 
their  D  stock  by  purchase  under 
i55(d)  (5)  or  (8)  and  paragraphs  (d) 
f  this  section  during  the  five-year 


section 
whethei 
stock 
one  or 
the  five 
(A)  or 
and  if 
acquire 
section 
and  (e) 
period. 

(g)  Ej  fective  date.  The  regulations  in 
this  section  apply  to  distributions 
occurri  ig  after  the  regulations  in  this 
section  are  published  as  final 
regulat:  ons  in  the  Federal  Register, 
except  pat  they  do  not  apply  to  any 
distribiitions  occurring  pursuant  to  a 
written  agreement  which  is  (subject  to 
custom  uy  conditions)  binding  on  the 
date  th(  i  regulations  in  this  section  are 
publish  ed  as  final  regulations  in  the 
Federa  Register,  and  at  all  times 
thereaf  er. 
Robert ! .  Wenzel, 

Deputy  ( Commissioner  of  Internal  Revenue. 
[FR  Doc  99-10818  Filed  4-2&-99;  8:45  am] 
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DEPAR  TMENT  OF  I RANSPORTATION 
Coast  <  iuard 


Part  165 


OS -99-007] 


Safety :  lone,  Detroit  River 


Coast  Guard,  DOT. 
Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  is 
considering  the  establishment  of  a 
tempofi  xy  safety  zone  on  the  American 
side  of  I  he  Detroit  River  for  the  Windsor 
Can- An  Offshore  Power  Boat  Race.  The 
zone  w(  luld  be  between  the  Ambassador 
Bridge  laile  19.5  and  William 
Livingsi  one  Memorial  Lt  located  on 
Belle  Is ie  mile  25.5,  Fleming  Channel. 
The  zone  would  temporarily  suspend 
vessel  operations  on  the  Detroit  River 
and  clo!  e  the  Belle  Isle  Anchorage  on  22 
August  i-om  10:00  a.m.  to  1:00  p.m.  The 
Captain  of  the  Port  would  require  all 
vessels  o  notify  the  Coast  Guard  before 
transitii  ig  the  waters  affected  by  the 
safety  zone,  and  may  allow  transits  case 
by  case. 

DATES:  ( lomments  must  be  received  on 
or  befor  3  31  May  1999. 
ADORES!  lES:  Comments  may  be  mailed  to 
Comma  iding  Officer,  USCG  MSO 
Detroit,  110  Mt.  Elliott  Avenue,  Detroit, 
MI  482(  7,  or  delivered  to  the  same 
address  between  7  a.m.  and  4  p.m. 
Mondaj  through  Friday,  except  federal 
holiday  i.  Comments  will  become  part  of 


this  docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  French,  Coast  Guard  Marine  Safety 
Office  Detroit,  110  Mt  Elliott  Ave., 
Detroit,  MI  48207,  at  313-568-9580. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages  you  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  09-99-007)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  imboimd  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying. 
Persons  wanting  acknowledgement  of 
receipt  of  comments  should  enclose 
stamped,  self-addressed  postcards  or 
envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  conunent 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  vmting  to 
the  address  listed  under  ADDRESSES.  The 
request  should  include  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Piirpose 

The  Windsor  Can-Am  Offshore  Race 
would  involve  off-shore  race  boats 
competing  in  a  circular  2V2-mile  track 
operating  at  speeds  in  excess  of  100 
miles  per  hour.  The  race  would  run 
exclusively  in  Canadian  waters.  The 
approving  authority  for  the  Canadian 
Government  is  the  Windsor  Harbor 
Commission.  The  Captain  of  the  Port 
has  determined  that  a  safety  zone  would 
be  necessary  to  ensiu-e  the  safety  of  the 
American  boating  public  and  of 
commercial  vessel  traffic.  The  proposed 
event  would  enjoy  support  from  the 
Canadian  Government  and  volunteer 
patrol  under  the  direction  of  the 
Windsor  Harbour  Master  and  the  event 
sponsor.  The  U.S.  Coast  Guard  would  be 
on  scene  to  enforce  the  river  closure 
along  the  American  side  and  would 
help  to  monitor  and  advise  the 
Canadian  Government  on  overall  safety 
considerations  related  to  the  event. 


Drafting  Informatioii 

The  dreifter  of  this  regulation  is  the 
U.S.  Coast  Guard  Marine  Safety  Office 
Detroit,  110  Mt  Elliott  Ave.,  Detroit  MI 
48207,  project  officer:  LTJG  French, 
313-568-9580.  The  originator  of  the 
race  application  is  the  Canadian  Boating 
Federation,  Canadian  Offshore  Race 
Association,  2740  Jefferson  Blvd., 
Windsor.  Ontario  N8T  3C7,  project 
officer:  Ed  Lauzon  519-251-9733.  The 
approving  Canadian  authority  is  the 
Windsor  Harbour  Commission,  502 
Westcourt  Place,  251  Goyeau  St., 
Windsor,  Ontario  N9A  6V4,  Harbour 
Master:  Bill  Marshall,  (519)  258-5741. 

Regulatory  Evaluation 

The  proposed  rule  would  instate  a  3- 
hour  river  closure  that  would  be 
publicized  well  in  advance  of  the  event 
to  allow  vessel  traffic  to  adjust 
accordingly.  The  event  sponsor  has  also 
agreed  to  compensate  commercial 
vessels  that  are  delayed.  The  Captain  of 
the  Port  Detroit  considers  this  regulation 
to  be  nonsignificant  under  Executive 
Order  12866  on  Regulatory  Planning 
and  Review  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  [(44  FR  11034 
February  26,  1979)].  If  comments 
received  indicate  otherwise,  the  Captain 
of  the  Port  may  reconsider  this 
determination. 

Federalism 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  Coast  Guard  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Collection  of  Information 

This  proposed  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Seciuity  measures,  Vessels, 
Waterways. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Subpart 


C  of  Part  165  of  title  33,  Code  of  Federal 
Regulations,  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-6,  and  160.5;  and  49 
CFR  1.46. 

2.  Add  a  new  temporary  rule  to  read 
as  follows: 

165.T09007    Safety  Zone:  Detroft  River. 

(a)  Location.  The  following  area  is  a 
safety  zone:  Detroit  River — enclosed 
area  between  the  Ambassador  Bridge 
mile  19.5  and  William  Livingston 
Memorial  Lt  mile  25.5  located  on  Belle 
Isle,  Fleming  Channel,  including  the 
Belle  Island  Anchorage. 

(b)  Effective  times  and  dates.  This 
regulation  is  effective  from  10:00  a.m.  to 
1:00  p.m.  on  Sunday  22  August  1999, 
unless  terminated  earlier  by  the  Coast 
Guard  Captain  of  the  Port. 

(c)  Restrictions.  In  accordance  with 

§  165.23  of  this  part,  entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 

Dated:  April  16,  1999. 
Stephen  P.  Garrity, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Detroit. 

[FR  Doc.  99-10951  Filed  4-30-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  22,  24,  26,  27,  73,  74, 
80,  87,  90,  95,  97,  and  101 

[WT  Docket  No.  99-87,  RM-9332;  FCC  99- 
52] 

Revised  Competitive  Bidding  Authority 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  By  this  Notice  of  Proposed 
Rule  Making  ("NPR\f'),  the 
Commission  commences  a  proceeding 
to  implement  changes  to  its  statutory 
auction  authority  made  by  the  Balanced 
Budget  Act  of  1997  ("Balanced  Budget 
Act").  The  NPRM  seeks  comment  on  the 
scope  of  the  Balanced  Budget  Act's 
exemption  from  competitive  bidding  for 
publiffsafety  radio  services.  The  NPRM 
also  seeks  comment  on  how  the 
Balanced  Budget  Act's  revision  of  the 
Commission's  auction  authority  affects 
its  determinations  of  which  wireless 
telecommunications  services  licenses 
are  potentially  auctionable  and  its 
determinations  of  the  appropriate 
licensing  scheme  for  new  and  existing 
services.  The  Commission  also  seeks 


comment  on  how  to  implement 
competitive  bidding  for  services  that  it 
may  determine  are  auctionable  as  a 
result  of  its  revised  authority.  The 
Commission  also  solicits  comment  on 
some  additional  issues  relating  to  the 
implementation  of  the  Balanced  Budget 
Act's  amendments  to  its  auction 
authority. 

DATES:  Comments  must  be  filed  on  or 
before  July  2,  1999.  Reply  comments 
must  be  filed  on  or  before  August  2, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  S.W., 
Room  TW-A325,  Washington,  D.C. 
20554.  Ahematively,  comments  may  be 
filed  by  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS).  Comments  filed  tlurough  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  http://www.fcc.gov/e- 
file/ecfs.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Michaels,  Auctions  &  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660,  or  Scot  Stone  Public  Safety  & 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0680. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  WT  Docket  No. 
99-87,  RM-9332,  FCC  99-52,  adopted 
March  19,  1999,  and  released  March  25, 
1999.  The  complete  text  of  this  NPRM 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Room  CY-A257,  445  Twelfth  Street, 
S.W.,  Washington,  D.C.  20554.  The 
complete  text  may  be  purchased  fi-om 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W., 
Washington,  D.C.  20036,  (202)  857- 
3800.  The  complete  NPRM  is  also 
available  on  the  Internet  at  the 
Commission's  web  site:  http:// 
www.fcc.gov/wtb/. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

I.  Introduction 

1.  This  Notice  of  Proposed  Rule 
Making  {"NPRM"]  commences  a 
proceeding  to  implement  Sections  309(j) 
and  337  of  the  Communications  Act  of 
1934  ("Communications  Act"),  as 
amended  by  the  Balanced  Budget  Act  of 
1997,  Public  Law  No.  105-33,  Title  m, 
111  Stat.  251  (1997)  ("Balanced  Budget 
Act").  The  Balanced  Budget  Act  revised 
the  Commission's  auction  authority  for 
wireless  telecommimications  services. 
The  purpose  of  this  NPRM  is  to  seek 
comment  on  changes  to  the 


Conmiission's  rules  and  policies  to 
implement  the  revised  auction 
authority.  This  NPRM  first  reviews  the 
Commission's  auction  authority  as 
provided  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 
103-66,  Title  VI.  §  6002(a),  107  Stat.  312 
(1993)  ("1993  Budget  Act"),  and  how 
the  Commission  implemented  that 
authority.  The  NPRM  next  discusses  the 
statutory  changes  to  the  Commission's 
auction  authority  made  by  the  Balanced 
Budget  Act.  The  NPRM  then  seeks 
comment  on  the  following  matters: 

•  The  scope  of  the  Balanced  Budget 
Act's  exemption  from  competitive 
bidding  for  public  safety  radio  services 
and  the  regulatory  provisions  that  could 
be  established  to  ensure  that  frequencies 
assigned  without  auctions  meet  the 
statutory  requirements  for  exemption. 

•  How  the  Balanced  Budget  Act's 
amendments  to  Section  309(j)(l)  affect 
the  categories  of  services  that  previously 
were  determined  to  be  nonauctionable 
by  the  Commission. 

•  The  extent  to  which  Section  337(c) 
of  the  Communications  Act,  gives 
eligible  providers  of  public  safety 
services  a  means  to  obtain  unassigned 
spectrum  not  otherwise  allocated  for 
public  safety  purposes. 

•  A  Petition  for  Rule  Making  filed  by 
parties  proposing  that  the  Commission 
establish  a  third  radio  service  pool  in 
the  private  land  mobile  bands  below 
800  MHz  for  use  by  electric,  gas,  and 
water  utilities,  petroleum  and  natural 
gas  pipeline  companies,  and  railroads, 
and  whether  the  Commission  should 
adopt  separate  public  safety  radip 
services  eligibility  standards  for  (1) 
public  safety  and  (2)  public  service 
entities. 

•  Whether  changes  in  the  rules 
governing  multiple-licensed  systems 
would  be  appropriate  to  avoid  artificial 
distinctions  between  such  systems  and 
commercial  providers,  which  must 
obtain  spectrum  through  competitive 
bidding. 

•  Whether  the  Balanced  Budget  Act 
requires  the  Commission  to  revise  its 
licensing  schemes  and  license 
assigiunent  methods  to  provide  for 
competitive  bidding  in  services 
previously  determined  not  to  be 
auctionable,  and  how  such  schemes  and 
methods  for  new  services  might  be 
revised. 

•  How  the  Commission  might 
implement  competitive  bidding  to 
award  licenses  and  permits  for  those 
services  and  fi-equency  bands,  if  any, 
that  will  be  auctionable  for  the  first 
time,  including  what  auction 
procedures  would  best  promote  the  four 
public  interest  objectives  listed  in  47 
U.S.C.  309(j)(3)(A)-{D). 
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II.  Back;  pround 


ComAiission  Implementation  of  the 
Auction  Standard 


A 
1993 

2.  The  1993  Budget  Act  added  Section 
309{j)  to  the  Communications  Act, 
authoriz  ing  the  Commission  to  award 
licenses  for  use  of  the  electromagnetic 
spectniri  through  competitive  bidding 
where  n  utually  exclusive  applications 
are  filed  The  1993  Budget  Act  expressly 
authoriz  ed,  but  did  not  require,  the 
Commis  >ion  to  use  competitive  bidding 
to  choos  B  among  mutually  exclusive 
applicat  ons  for  initial  licenses  or 
construe  tion  permits.  Following 
enactment  of  the  1993  Budget  Act,  the 
Commis  sion  instituted  a  rule  making 
proceed:  ng  to  implement  Section  309(j). 
See  Imp  ementation  of  Section  309(j)  of 
the  Communications  Act — Competitive 
Bidding  PP  Docket  No.  93-253,  Notice 
of  Proposed  Rule  Making,  58  FR  53489, 
October  15,  1993  ("Competitive  Bidding 
Notice"] .  Based  on  the  record  in  that 
proceed  ng  and  the  requirements  of  the 
statute,  1  he  Commission  established 
rules  go'  'eming  the  types  of  services  and 
licenses  that  may  be  subject  to  auctions 
in  the  C  impetitive  Bidding  Second 
Report  c  nd  Order.  59  FR  22980,  May  4, 
1994.  See  also  Implementation  of 
Section  J09(j)  of  the  Conmiunications 
Act — Co  mpetitive  Bidding,  PP  Docket 
No.  93-:  153,  Second  Memorandum 
Opinion  and  Order.  59  FR  44272, 
August  ;:6,  1994  (" Competitive  Bidding 
Second  M  O  &■  O").  The  Commission 
also  con  ducted  several  subsequent 
proceed  ngs  in  which  it  established,  for 
specific  services,  rules  and  procedures 
for  the  competitive  bidding  process  that 
it  believed  would  best  achieve 
Congresi's  objectives.  See,  e.g.. 
Implem<  tntation  of  Section  309(j)  of  the 
Conmia  lications  Act — Competitive 
Bidding  PP  Docket  No.  93-253,  Fifth 
Report  end  Order.  59  FR  37566,  July  22, 
1994  (Bioadband  PCS);  Amendment  of 
Part  90  of  the  Commission's  Rules  to 
Facilitat  b  Futxire  Development  of  SMR 
Systems  in  the  800  MHz  Frequency 
Band,  P!  I  Docket  No.  93-144,  First 
Report  c  nd  Order  and  Eighth  Report 
and  Or^er,  61  FR  6138,  February  16, 
1996;  Amendment  of  Part  90  of  the 
Commis  sion's  Rules  To  Provide  for  the 
Use  of  t  le  220-222  MHz  Band  by  the 
Private  ^and  Mobile  Radio  Service,  PR 
Docket  No.  89-552.  Third  Report  and 
Order.  1 2  FR  15978,  April  3,  1997 
("220-222  MHz  Third  Report  and 
Order"') 

3.  Pujsuant  to  the  1993  Budget  Act, 
Section  309(j)(l),  "General  Authority," 
only  pel  mitted  the  Commission  to  use 
compet:  live  bidding  if  mutual 
exclusi\  ity  existed  among  applications 
that  the  Commission  has  accepted  for 


fihng.  Indeed,  Section  309(j)(6)(E)  made 
clear  that  the  Commission  was  not 
relieved  of  its  obligation  in  the  pubUc 
interest  to  continue  to  use  engineering 
solutions,  negotiation,  threshold 
qualifications,  service  regulations  and 
other  means  to  avoid  mutual 
exclusivity.  The  legislative  history  of 
the  1993  Budget  Act,  which  added 
Section  309(j)(6)(E),  indicates  that 
Congress  intended  the  Commission  to 
use  tools  that  avoid  mutual  exclusivity 
"when  feasible  and  appropriate."  See 
H.R.  Rep.  No.  103-111,  103d  Cong.,  1st. 
Sess..  at  258-259  (1993).  The 
Commission  has  determined  that 
applications  are  "mutually  exclusive"  if 
the  grant  of  one  application  would 
effectively  preclude  the  grant  of  one  or 
more  of  the  other  applications.  Where 
the  Conmiission  receives  only  one 
application  that  is  acceptable  for  filing 
for  a  particular  license  that  is  otherwise 
auctionable,  there  is  no  mutual 
exclusivity,  and  thus  no  auction. 
Therefore,  mutual  exclusivity  is 
established  when  competing 
applications  for  a  license  are  filed.  For 
example,  a  request  to  provide  service  on 
the  same  fi'equency  in  the  same  or 
overlapping  service  area  would  trigger 
mutual  exclusivity  where  both 
applicants  could  not  offer  service 
without  causing  electromagnetic 
interference  to  one  another. 

4.  Section  309(j)(l)  also  restricted  the 
use  of  competitive  bidding  to 
applications  for  "initial"  licenses  or 
permits.  Renewal  licenses  and  permits 
were  excluded  from  the  auction  process. 
As  a  result,  the  Competitive  Bidding 
Second  Report  and  Order,  made  clear 
that  applications  to  modify  existing 
licenses  were  generally  not  subject  to 
competitive  bidding.  The  Commission 
recognized,  however,  that  if  a 
modification  is  "major."  i.e.,  one  that 
substantially  alters  a  licensee's  currently 
authorized  facilities,  and  if  the 
modification  application  is  mutually 
exclusive  with  other  applications,  the 
Commission  would  consider  treating  the 
"major"  modification  as  an  initial 
application  that  would  be  subject  to 
competitive  bidding. 

5.  In  addition.  Section  309(j)(2),  "Uses 
to  Which  Bidding  May  Apply,"  set  forth 
conditions  beyond  mutusil  exclusivity 
that  had  to  be  satisfied  in  order  for 
spectrum  to  be  auctionable.  Specifically, 
it  required  the  Commission  to  determine 
that: 

(A)  the  principal  use  of  such  spectrum  will 
involve,  or  is  reasonably  likely  to  involve,  the 
licensee  receiving  compensation  from 
subscribers  in  return  for  which  the  licensee — 

(i)  Enables  those  subscribers  to  receive 
communications  signals  that  are  transmitted 


utilizing  frequencies  on  which  the  licensee  is 
licensed  to  operate;  or 

(ii)  Enables  those  subscribers  to  transmit 
directly  communications  signals  utilizing 
frequencies  on  which  the  licensee  is  licensed 
to  operate. 

In  the  Competitive  Bidding  Second 
Report  and  Order,  the  Commission 
explained  that,  in  making  this 
assessment,  it  would  evaluate  classes  of 
licenses  and  permits,  rather  than  make 
a  principal  use  determination  on  a 
license-by-license  basis.  The 
Commission  concluded  that  it  would 
consider  the  principal  use  requirement 
to  be  met  if,  comparing  the  amount  of 
non-subscription  use  made  by  the 
licensees  with  the  amount  of  use 
rendered  to  subscribers  for 
compensation,  at  least  a  majority  of  the 
use  of  a  service  or  class  of  service  was 
operated  for  the  benefit  of  subscribers. 

6.  Section  309(j)(2)  further  directed 
the  Commission — in  evaluating  the 
"uses  to  which  bidding  may  apply" — to 
determine  whether  "a  system  of 
competitive  bidding  will  promote  the 
(public  interest]  objectives  described  in 
[Section  309(j)(3)l."  Section  309(j)(3), 
entitled  "Design  of  Systems  of 
Competitive  Bidding,"  directs  that  these 
factors  be  addressed  in  both  identifying 
classes  of  licenses  to  be  issued  by 
competitive  bidding,  and  designing 
particular  methodologies  of  competitive 
bidding.  The  objectives  are  listed  as 
follows: 

(A)  The  development  and  rapid 
deployment  of  new  technologies,  products, 
and  services  for  the  benefit  of  the  public, 
including  those  residing  in  rural  areas, 
without  administrative  or  judicial  delays; 

(B)  Promoting  economic  opportunity  and 
competition  and  ensuring  that  new  and 
innovative  technologies  are  readily  accessible 
to  the  American  people  by  avoiding 
excessive  concentration  of  licenses  and  by 
disseminating  licenses  among  a  wide  variety 
of  applicants,  including  small  businesses, 
rural  telephone  companies,  and  businesses 
owned  by  members  of  minority  groups  and 
women; 

(C)  Recovery  for  the  public  of  a  portion  of 
the  value  of  the  public  spectrum  resource 
made  available  for  commercial  use  and 
avoidance  of  unjust  enrichment  through  the 
methods  employed  to  award  uses  of  that 
resource;  and 

(D)  Efficient  and  intensive  use  of  the 
electromagnetic  spectrum. 

1.  Services  Determined  to  Be        , 
Auctionable 

7.  Employing  the  criteria  outlined 
above,  the  Commission  identified  a 
nvunber  of  services  and  classes  of 
services  that  were  auctionable  under  the 
1993  Budget  Act  if  mutually  exclusive 
applications  are  accepted  for  filing. 
Among  the  services  the  Commission 
foimd  auctionable  under  the  1993 


Budget  Act  (all  of  which  involve 
commercial  use  of  the  spectrum)  were 
narrowband  and  broadband  Personal 
Communications  Services  (PCS),  Public 
Mobile  Services.  218-219  MHz  Service. 
Specialized  Mobile  Radio  Services 
(SMR),  Private  Carrier  Paging  (PCP) 
Services,  Multipoint  Distribution 
Service  (MDS),  Multichannel  Multipoint 
Distribution  Service  (MMDS),  General 
Wireless  Commimications  Service 
(GWCS),  Local  Multipoint  Distribution 
Service  (LMDS),  Wireless 
Communications  Service  (WCS),  Digital 
Audio  Radio  Service  (DARS),  Direct 
Broadcast  Satellite  (DBS)  Service,  220- 
222  MHz  radio  service.  Location  and 
Monitoring  Service  (LMS),  and  VHP 
Public  Coast  Stations.  The  Commission 
also  adopted  competitive  bidding  for 
assignment  of  licenses  in  the  39  GHz 
band  after  enactment  of  the  Balanced 
Budget  Act. 

2.  Services  Determined  To  Be 
Nonauctionable 

8.  Based  on  the  statutory  criteria 
contained  in  the  1993  Budget  Act,  the 
Commission  also  determined  that  a 
number  of  services  were  not 
auctionable,  including  "private 
services"  that  were  for  "internal  use." 
and  thus  not  subscriber-based.  The 
legislative  history  of  the  1993  Budget 
Act  refers  to  "private  services"  as 
services  that  do  not  involve  the  receipt 
of  compensation  from  subscribers,  "i.e., 
that  were  for  internal  use."  See  H.R.  Rep 
No.  103-111  at  253.  Generally,  private 
radio  services  are  used  by  government 
or  business  entities  to  meet  internal 
communications  needs,  or  by 
individuals  for  personal 
communications.  Private  radio  services 
that  the  Commission  decided  were  not 
auctionable  under  the  1993  Budget  Act 
include  the  Public  Safety  Radio  Services 
(subsequently  combined  with  the 
Special  Emergency  Radio  Services  to 
form  the  Public  Safety  Radio  Pool),  220 
MHz  channels  reserved  for  private 
service,  the  Instructional  Television 
Fixed  Service  (ITFS),  the  Citizens  Band 
Service,  the  Radio  Control  Service,  the 
General  Mobile  Radio  Service,  the 
Amateur  Radio  Service,  Non-SMR 
licensees  above  800  MHz,  Multiple 
Licensed  Systems  below  800  MHz,  and 
the  Private  Land  Mobile  Radio  Service 
(PLMRS)  below  470  MHz.  See 
Competitive  Bidding  Second  Report  and 
Order;  Competitive  Bidding  Notice. 
9.  The  plain  language  of  the  1993 
Budget  Act  also  excluded  traditional 
broadcast  services  from  competitive 
bidding,  because  broadcast  licensees  do 
not  receive  compensation  from 
subscribers.  Consistent  with  the  clear 
legislative  intent,  the  Commission 
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excluded  from  the  competitive  bidding 
process  broadcast  television  (VHP,  UHF, 
and  LPTV),  broadcast  radio  (AM  and 
FM),  and  the  Instructional  Television 
Fixed  Service  (ITFS). 

10.  Licensing  in  the  Private  Radio 
Services.  The  services  deemed 
nonauctionable  under  the  1993  statute 
were  largely  private  and  noncommercial 
offerings  operating  on  a  variety  of 
frequency  bands.  In  contrast  to  its 
extensive  use  of  geographic  area 
licensing  for  services  determined  to  be 
auctionable  under  the  1993  Budget  Act, 
to  date,  the  Commission  has  employed 

a  variety  of  alternative  licensing 
approaches  for  these  private  radio 
services. 

11.  PLMRS  frequencies  below  470 
MHz  represent  the  majority  of  the 
frequencies  allocated  to  the  private 
radio  services.  Formerly,  these 
frequencies  were  divided  into  twenty 
separate  and  diverse  radio  services, 
such  as  the  Local  Goveriunent, 
Telephone  Maintenance,  and  Motor 
Carrier  Radio  Services.  In  1997, 
however,  the  Commission  consolidated 
these  twenty  services  into  two  pools — 
the  Public  Safety  Radio  Pool  and  the 
Industrial/Business  Radio  Pool — in 
order  to  increase  licensee  flexibility  to 
manage  spectrum  more  efficiently  by 
giving  users  access  to  a  larger  set  of 
frequencies.  Eligibility  in  the  Industrial/ 
Business  pool  is  open  to  persons 
primarily  engaged  in  the  operation  of  a 
commercial  activity;  the  operation  of 
educational,  philanthropic,  or 
ecclesiastical  institutions;  clergy 
activities;  or  the  operation  of  hospitals, 
clinics,  or  medical  associations.  See  47 
CFR  90.35(a).  The  majority  of 
communications  systems  utilizing  these 
frequencies  are  used  to  support  day-to- 
day business  operations  (such  as 
dispatching  and  diverting  personnel  or 
work  vehicles,  coordinating  the 
activities  of  workers  and  machines  on 
location,  or  remotely  monitoring  and 
controlling  equipment),  but  many  also 
are  used  for  responding  to  emergencies. 

12.  The  private  radio  services  also 
include  PLMRS  frequencies  above  470 
MHz,  specifically,  in  the  806-821/851- 
866  MHz  band  (the  800  MHz  band)  and 
the  896-901/935-940  MHz  band  (the 
900  MHz  band).  The  Commission 
divided  PLMRS  frequencies  above  800 
MHz  into  three  categories — Public 
Safety.  Business,  and  Industrial/Land 
Transportation,  each  consisting  of  one 
or  more  of  the  radio  services 
consolidated  into  the  two  pools  below 
470  MHz.  and  a  General  category  open 
to  entities  eligible  in  the  other  three 
categories  and  the  Specialized  Mobile 
Radio  category.  See  47  CFR  90.615. 
90.617.  The  Commission  designated 


private  radio  spectrum  in  the  800  and 
900  MHz  bands  as  shared,  see  47  CFR 
90.173(a),  but  concluded  that  a  licensee 
may  obtain  exclusive  use  of  a  frequency 
by  showing  that  it  will  meet  certain 
loading  requirements,  i.e.,  that  it  will 
have  a  minimum  number  of  mobile 
units  operating  on  the  frequency.  See  47 
CFR  90.625(a).  90.631,  90.633. 

13.  In  the  Competitive  Bidding 
Second  Report  and  Order,  the 
Commission  excluded  from  competitive 
bidding  those  services  in  which  mutual 
exclusivity  between  applications  cannot 
exist  because  channels  are  shared  by 
multiple  licensees.  In  the  Competitive 
Bidding  Second  Report  and  Order,  the 
Commission  also  found  that  for  services 
in  which  licenses  are  assigned  on  a 
"first-come,  first-served"  basis,  mutual 
exclusivity  among  apphcations  will  not 
exist.  Specifically,  the  Commission 
concluded  that  use  of  "first -come-first- 
served"  procedures  generally  avoids 
mutual  exclusivity  because  the 
Commission  does  not  consider 
competing  applications.  Rather,  the 
applications  are  processed  in  sequence 
based  on  filing  date  and  the  first 
acceptable  application  is  granted. 

14.  The  traditional  approach  to  the 
licensing  of  users  of  private  spectrum 
generally  does  not  result  in  the  filing  of 
mutually  exclusive  applications  because 
the  frequencies  are  intensively  shared, 
assigned  on  a  first-come,  first-served 
basis,  and/or  subject  to  frequency 
coordination.  For  example.  PLMRS 
spectrum  is  licensed  on  a  site-by-site 
basis.  Thus,  a  prospective  licensee 
applies  for  authority  to  construct  and 
operate  transmission  facilities  at  a 
specifically  designated  location  or 
locations  using  a  particular  antenna 
height  and  signal  strength.  Historically, 
site-based  licensing  has  met  the  needs  of 
PLMRS  users  like  railroads  or  petroleum 
pipelines,  which  need  to  cover  long  but 
narrow  areas  rather  than  the  wider  areas 
that  ordinarily  constitute  geographic 
licensing  regions.  Many  other  PLMRS 
users,  such  as  manufacturers  seeking  to 
link  their  raw  material,  processing,  and 
finishing  operations,  also  have  unique 
configuration  requirements. 

15.  Within  the  PLMRS  services, 
Industrial/Business  frequencies  are 
licensed  on  a  shared,  non-exclusive 
basis,  which  allows  multiple  users  with 
different  coverage  and  capacity 
requirements  to  use  the  same 
frequencies  effectively.  Shared  use 
increases  the  amount  of  frequency  reuse 
that  is  possible  compared  to  exclusive 
use  with  set  distance  separ?tiins.  but 
requires  that  private  system  users  must 
be  able  to  tolerate  interference  and 
manage  potential  blocked  access  to 
channels.  Such  problems  are 
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minimizi  sd,  however,  by  the  frequency 
coordination  process,  which  involves 
the  use  oJf  certified  coordinators  who 
analyze  i  pplications  before  they  are 
submitte  i  to  the  Commission  to  select  a 
frequencf'  that  will  meet  the  applicant's 
needs  wiile  minimizing  interference  to 
licensee^  already  using  the  frequency 
band.  SpjBcifically,  the  frequency 
coordina  tor  makes  a  recommendation  to 
the  Comi  nission  regarding  the  best 
available  frequency  for  the  applicant's 
proposec  operations  in  the  relevant 
area,  basjd  on  the  natxire,  size,  and 
purpose  jf  the  radio  systems  already 
authoriz(  id  on  that  frequency. 

16.  Th ;  Commission  had  certified  one 
coordina  lor  for  each  radio  service  in  the 
bands  below  800  MHz.  but  now  that 
those  fr©  juencies  have  been 
consolid  ited,  applicants  for  those  PLMR 
frequenc  les  generally  may  use  the 
services  )f  any  frequency  coordinator 
certified  in  the  pool.  This  introduction 
of  comp<  tition  among  coordinators  was 
intended  to  foster  lower  coordination 
costs  anc  better  service  to  the  public. 
Howevei ,  applicants  for  those 
frequenc  les  still  sometimes  contend  that 
receivinj  a  coordinator's 

recomm<  ndation  takes  too  long  and 
costs  too  much.  Indeed,  the  Commission 
has  ackn  awledged  that  the  changes 
made  to  date  may  not  be  sufficient  to 
maximiz  b  the  efficiency  of  its  PLMR 
licensinj  procedures. 

17.  So  ne  private  radio  frequencies  are 
available  for  shared  use  without  any 
frequenc  y  coordination.  One  example  is 
private  c  oast  station  spectrum.  Private 
coast  sta  ions  serve  the  business  and 
operational  needs  of  vessels  and  may 
not  char;  ;e  fees  for  the  provision  of 
commur  ications  services.  For  example, 
a  private  coast  station  may  be  used  by 

a  vessel  owing  company  to 
commur  icate  with  potential  customers, 
or  by  a  f  shing  company  to  maintain 
radio  coi  itact  with  its  fleet.  Frequencies 
are  avail  ible  in  the  2-27.5  MHz  band  for 
commuB  icating  with  vessels  hundreds 
or  thousiinds  of  miles  away,  and  in  the 
156-162  MHz  band  for  communications 
in  a  port  area.  Users  are  required  to  limit 
their  coi  imunications  to  the  minimum 
practical  ile  transmission  time.  General 
use  of  to  ols  to  maximize  spectrum 
efficienc  y.  other  than  sharing  of 
spectruj]  I,  have  not  been  deemed 
necessar  y  for  private  coast  spectrum 
because,  except  in  certain  areas,  the 
availabl(  i  spectrum  generally  has  been 
sufficier  t  to  meet  demand. 

18.  Ai  other  example  of  private  radio 
frequenc  ies  available  for  shared  use 
without  any  frequency  coordination  are 
those  se  vices  that  are  "licensed  by 
rule,"  meaning  that  no  licenses  are 
issued,  i  uch  as  the  CB  Radio  Service. 


See  47  Cra  95.404.  The  CB  Radio 
Service  is  a  private,  two-way,  short- 
distance  voice  communications  service 
for  personal  or  business  activities  of  the 
general  public.  Users  may  transmit 
communications  about  their  personal  or 
business  activities,  emergencies,  and 
traveler  assistance,  but  users  must  limit 
their  communications  to  the  minimum 
practicable  time.  Licensing  by  rule  must 
be  authorized  by  Congress,  and  is 
appropriate  only  for  low-power,  short- 
distance  services  with  multiple,  shared 
channels,  where  users  can  avoid 
congestion  fairly  easily. 

B.  The  Balanced  Budget  Act  of  1 997 

19.  In  the  simimer  of  1997,  Congress 
revised  the  Commission's  auction 
authority.  Specifically,  the  Balanced 
Budget  Act  of  1997  amended  Section 
309{j)(l)  to  require  the  Commission  to 
award  mutually  exclusive  applications 
for  initial  licenses  or  permits  using 
competitive  bidding  procedures,  except 
as  provided  in  Section  309(j)(2). 
Sections  309(jKl)  and  309(j){2)  now 
state: 

(1)  General  Authority. — If,  consistent  with 
the  obligations  described  in  paragraph  (6)(E), 
mutually  exclusive  applications  are  accepted 
for  any  initial  license  or  construction  permit, 
then,  except  as  provided  in  paragraph  (2).  the 
Commission  shall  grant  the  license  or  permit 
to  a  qualified  applicant  through  a  system  of 
competitive  bidding  that  meets  the 
requirements  of  this  subsection. 

(2)  Exemptions. — The  competitive  bidding 
authority  granted  by  this  subsection  shall  not 
apply  to  licenses  or  construction  permits 
issued  by  the  Commission — 

(A)  For  public  safety  radio  services, 
including  private  internal  radio  services  used 
by  State  and  local  governments  and  non- 
government entities  and  including 
emergency  road  services  provided  by  not-for- 
profit  organizations,  that — 

(i)  Are  used  to  protect  the  safety  of  life, 
health,  or  property;  and 

(ii)  Are  not  made  commercially  available  to 
the  public; 

(B)  For  initial  licenses  or  construction 
permits  for  digital  television  service  given  to 
existing  terrestrial  broadcast  licensees  to 
replace  their  analog  television  service 
licenses;  or 

(C)  For  stations  described  in  section  397(6) 
of  this  title. 

Section  397(6),  defines  the  terms 
"noncommercial  educational  broadcast 
station"  and  "public  broadcast  station." 
See47U.S.C.  397(6). 

20.  Prior  to  the  Balanced  Budget  Act 
of  1997,  Sections  309(j)(l)  and  309(j){2) 
granted  the  Commission  the  authority  to 
use  competitive  bidding  to  resolve 
mutually  exclusive  applications  for 
initial  licenses  or  permits  if  the 
principal  use  of  the  spectrum  was  for 
subscription-based  services  and 
competitive  bidding  would  promote  the 


objectives  described  in  Section  309(j)(3). 
As  amended  by  the  Balanced  Budget 
Act  of  1997,  Section  309(j)(l)  states  that 
the  Commission  shall  use  competitive 
bidding  to  resolve  mutually  exclusive 
initial  license  or  permit  applications, 
unless  one  of  the  three  exemptions 
provided  in  the  statute  applies. 

21.  As  noted,  the  Balanced  Budget  Act 
of  1997  left  unchanged  the  restriction 
that  competitive  bidding  may  only  be 
used  to  resolve  mutually  exclusive 
applications.  Moreover,  the  general 
auction  authority  provision  of  Section 
309(j)(l)  now  references  the  obligation 
imder  Section  309(j)(6){E)  to  use 
engineering  solutions,  negotiation, 
threshold  qualifications,  service 
regulations,  or  other  means  to  avoid 
mutual  exclusivity  where  to  do  so  is  in 
the  public  interest.  In  addition,  the 
portion  of  the  Conference  Report  that 
accompanies  this  section  of  the 
legislation  emphasizes  that 
notwithstanding  the  Commission's 
expanded  auction  authority,  its 
determinations  regarding  mutual 
exclusivity  must  still  be  consistent  with 
and  not  minimize  its  obligations  under 
Section  309(j)(6)(E).  The  conferees 
expressed  concern  that  the  Commission 
not  interpret  its  expanded  auction 
authority  in  a  manner  that  overlooks 
engineering  solutions  or  other  tools  that 
avoid  mutual  exclusivity.  The  conferees 
emphasized  that,  notwithstanding  its 
expanded  auction  authority,  the 
Commission  must  still  ensure  that  its 
determinations  regarding  mutual 
exclusivity  are  consistent  with  the 
Commission's  obligations  under  section 
309{j)(6)(E).  See  H.R.  Conf.  Rep.  No. 
105-217.  105th  Cong..  1st  Sess..  at  572 
(1997)  ("Conference  Report") 

22.  Section  309(j)(2),  as  amended  by 
the  Balanced  Budget  Act  of  1997, 
exempts  from  auctions  licenses  and 
construction  permits  for  public  safety 
radio  services,  digital  television  service 
licenses  and  permits  given  to  existing 
terrestial  broadcast  licensees  to  replace 
their  analog  television  service  licenses, 
and  licenses  and  construction  permits 
for  noncommercial  educational 
broadcast  stations  and  public  broadcast 
stations.  The  Commission  recently 
observed  that  the  list  of  exemptions 
from  its  general  auction  authority  set 
forth  in  Section  309(j)(2)  is  exhaustive, 
rather  than  merely  illustrative,  of  the 
types  of  licenses  or  permits  that  may  not 
be  awarded  through  a  system  of 
competitive  bidding.  See 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding  for  Commercial  Broadcast  and 
Instructional  Television  Fixed  Service 
Licenses,  MM  Docket  No.  97-234,  First 
Report  and  Order,  63  FR  48615, 


September  11,  1998  {"Commercial 
Broadcast  Competitive  Bidding  First 
Report  &■  Order").  Although  the 
reference  to  Section  309(j)(3)  is  now 
deleted  from  Section  309{j)(2),  it  is 
worth  noting  that  Section  309(j)(3), 
"Design  of  Systems  of  Competitive 
Bidding,"  was  not  amended  by  the 
Balanced  Budget  Act  of  1997  and  still 
directs  the  Commission  to  consider  the 
public  interest  objectives  in  identifying 
classes  of  licenses  and  permits  to  be 
issued  by  competitive  bidding. 

23.  The  Conference  Report  lor  Section 
3002(a)  of  the  Balanced  Budget  Act  of 
1997  states  that  the  exemption  for 
public  safety  radio  services  includes 
"private  internal  radio  services"  used  by 
utilities,  railroads,  metropolitan  transit 
systems,  pipelines,  private  ambulances, 
volimteer  fire  departments,  and  not-for- 
profit  organizations  that  offer  emergency 
road  services,  such  as  the  American 
Automobile  Association  (AAA).  The 
Conference  Report  also  notes  that  the 
exemption  is  "much  broader  than  the 
explicit  definition  for  'public  safety 
services' "  included  in  Section  337(f)(1) 
of  the  Communications  Act,  47  U.S.C. 
337(f)(1),  for  the  piu-pose  of  determining 
eligibility  for  licensing  in  the  24  MHz  of 
spectrum  reallocated  for  public  safety 
services. 

24.  The  1997  amendments  also 
eliminate  the  Commission's  authority  to 
issue  licenses  or  permits  by  random 
selection  after  July  1,  1997,  with  the 
exception  of  licenses  or  permits  for 
noncommercial  educational  radio  and 
television  stations.  See  47  U.S.C. 
309(i)(5). 

m.  Discussion 

A.  General  Approach  to  Implementing 
Legislation 

25.  hi  this  NPRM,  the  Commission 
seeks  comment  on  which  radio  services 
or  classes  of  services  Congress  intended 
to  exempt  from  competitive  bidding. 
The  Commission  also  seeks  comment  on 
how  the  Balanced  Budget  Act's 
modification  of  its  statutory  auction 
authority  affects  its  analysis  of  whether 
spectrum  licenses  for  non-exempt 
wireless  services  are  auctionable. 
Specifically,  the  Commission  inquires 
about  the  scope  and  content  of  its 
obligation  to  continue  to  avoid  mutual 
exclusivity  under  Sections  309(j)(l)  and 
309(j)(6)(E).  The  Commission  also 
inquires  whether  alternative  licensing 
schemes  and  techniques  would  more 
readily  give  effect  to  the  goals  expressed 
in  the  relevant  Balanced  Budget  Act 
changes.  In  addition,  in  view  of  the 
above-mentioned  statutory  changes,  the 
Conunission  explores  the  criteria  to  be 
used  in  establishing  licensing  schemes 
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both  for  existing  wireless  services  and 
for  wireless  services  as  to  which  no 
licensing  rules  have  yet  been  adopted. 

26.  The  Commission  has  concluded  in 
other  proceedings  that  the  revised 
statute  does  not  require  it  to  re-examine 
its  determinations  that  specific  services 
or  frequency  bands  were  auctionable 
under  the  1993  Budget  Act's  more 
restrictive  definition  of  our  auction 
authority.  See  Amendment  of  the 
Commission's  Rules  Concerning 
Maritime  Communications,  PR  Docket 
No.  92-257,  Third  Report  and  Order 
and  Memorandum  Opinion  and  Order, 
63  FR  40059,  July  27,  1998  {••Maritime 
Third  Report  and  Order'');  Amendment 
of  the  Commission's  Rules  to  Adopt 
Regulations  for  Automatic  Vehicle 
Monitoring  Systems,  PR  Docket  No.  93- 
61,  Second  Report  and  Order.  63  FR 
40659,  July  30,  1998.  Consistent  with  its 
conclusions  in  those  previous 
proceedings,  this  proceeding  will  not  re- 
examine the  Conunission's  previous 
determinations  that  specific  services  or 
frequency  bands  were  auctionable  under 
the  1993  Budget  Act. 

B.  Principles  for  Determining  Whether  a 
License  is  Subject  to  Auction 

27.  By  requfring  the  Commission  to 
use  auctions  to  resolve  mutually 
exclusive  applications  for  all  categories 
of  spectrum  licenses  except  those  that 
are  expressly  exempt.  Congress 
established  a  new  approach  to 
determining  the  auctionability  of 
spectrum.  Under  the  revised  Section 
309(j)(l),  whether  a  particular  service  or 
class  of  frequencies  is  used  principally 
for  subscriber-based  services  is  no 
longer  dispositive.  With  the  elimination 
of  this  criterion  for  determining 
auctionability  of  mutually  exclusive 
applications,  unless  a  service  is 
expressly  exempt  from  competitive 
bidding,  the  only  remaining 
requirement  for  auctionability  is  that, 
subject  to  the  Commission's  "obligation 
in  the  public  interest  *   *   *  to  avoid 
mutual  exclusivity  in  application  and 
licensing  proceedings,"  47  U.S.C. 
309(j)(6)(E),  there  be  mutually  exclusive 
applications  accepted  for  licenses  in 
that  service.  Thus,  in  enacting  the 
Balanced  Budget  Act,  Congress 
simplified  the  statute,  apparently 
expanding  its  potential  scope,  by 
requiring  spectrum  auctions  with 
certain  limited  exceptions.  Accordingly, 
the  Commission  seeks  comment  on  how 
the  Balanced  Budget  Act's  amendments 
to  Section  309(j)(l)  affect  its    ' 
determinations  of  which  services  are 
potentially  auctionable  and  which  are 
not. 


C.  Public  Safety  Radio  Services 
Exemption 

28.  Of  particular  importance  to 
determining  the  auctionability  of 
wireless  services  is  the  express 
exemption  from  the  Commission's 
auction  authority  for  "public  safety 
radio  services,"  added  by  the  Balanced 
Budget  Act's  amendment  to  Section 
309{j)(2).  The  exemption  is  provided  for 
certain  public  safety  radio  services 
meeting  the  conditions  contained  in  the 
statutory  language,  rather  than  for  a 
certain  class  of  public  safety  licensees 
(i.e.,  police,  fire,  etc.).  Thus  the 
Commission  seeks  comment  on  how  to 
apply  this  exemption. 

29.  This  NPRM  does  not  seek 
comment  on  the  exemptions  from 
competitive  bidding  for  digital 
television  or  noncommercial 
educational  broadcast  stations  and 
public  broadcast  stations.  The 
Commission  has  addressed  the 
competitive  bidding  exemption  for 
noncommercial  educational 
broadcasters  and  sought  further 
comment  in  another  rule  making 
proceeding.  See  Reexamination  of  the 
Comparative  Standards  for  New 
Noncommercial  Educational 
Applicants,  Further  Notice  of  Proposed 
Rule  Making,  MM  Docket  No.  95-31, 
FCC  98-269,  63  FR  58358,  October  30, 
1998.  To  the  extent  the  Commission 
determines  that  it  is  necessary  to  clarify 
the  exemption  for  digital  television  or 
adopt  implementing  regulations  for  that 
exemption,  it  intends  to  do  so  in  a 
proceeding  specifically  addressing 
broadcast  services. 

30.  The  Balanced  Budget  Act  defines 
"public  safety  radio  services"  to  include 
private  internal  radio  services  used  by 
State  and  local  governments  and  non- 
goverimient  entities,  and  including 
emergency  road  services  provided  by 
not-for-profit  organizations,  that  (i)  are 
used  to  protect  the  safety  of  life,  health, 
or  property,  and  (ii)  are  not  made 
commercially  available  to  the  public. 
The  relevant  legislative  history  states 
that  "public  safety  radio  services"  is 
much  broader  than  the  explicit 
definition  of  "public  safety  services" 
contained  in  Section  337  of  the 
Communications  Act,  which  determines 
eligibility  for  licensing  in  the  24  MHz  of 
spectrum  reallocated  for  public  safety 
services.  In  view  of  the  express  statutory 
language  and  legislative  history,  the 
Commission  tentatively  concludes  that 
"public  safety  radio  services"  should 
include,  at  a  minimum,  all  of  the  Private 
Land  Mobile  Radio  Services  that  are 
currently  assigned  to  the  Public  Safety 
Radio  Pool,  which  is  comprised  of  those 
services  formerly  housed  in  the  Public 
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Safety  R<  idio  Services  and  the  Special 
Emergency  Radio  Service.  See  47  CFR 
90.16.  Tlie  Public  Safety  Radio  Services 
included  the  Local  Government,  Police, 
Fire,  Hig  iway  Maintenance,  Forestry- 
Conservi  tion,  and  Emergency  Medical 
Radio  Services.  The  Special  Emergency 
Radio  Se  rvice  covered  the  licensing  of 
radio  coi  amunications  of  hospitals  and 
clinics,  ambulance  and  rescue  services, 
veterinaiians,  persons  with  disabilities, 
disaster  relief  organizations,  school 
buses,  hi  ach  patrols,  persons  or 
organiza  ions  in  isolated  areas,  and 
emergen  ;y  standby  and  repair  facilities 
for  telepnone  and  telegraph  systems. 
Thus,  the  Commission  proposes  to 
include  Ihe  spectrum  allocated  to  the 
Public  sifety  Radio  Pool  in  our 
definitioh  of  "public  safety  radio 
services. '  because  such  spectrum  is 
used  for  communications  directly 
related  to  the  safety  of  life,  health,  or 
property  and  is  not  made  commercially 
available  to  the  pubUc. 

31.  Th  3  Commission  also  tentatively 
concludi  s  that  its  definition  of  "public 
safety  ralio  services"  should  include 
the  24  M  Hz  of  newly  allocated  public 
safety  spectrum  at  764-776  MHz  and 
794-806  MHz  ("the  700  MHz  band"). 
See  47  L  .S.C.  337(a).  Licensing  in  the 
700  MH;  band  is  restricted  to  a  more 
narrow  c  lass  than  licensing  in  the 
public  Si  fety  radio  services,  which  does 
not  appear  to  be  limited  to  particular 
entities.  Vloreover,  the  700  MHz  band, 
like  pub  ic  safety  radio  services 
spectrui  I,  must  be  used  to  protect  the 
safety  of  life,  health,  or  property,  and 
may  not  be  made  commercially 
availablr  to  the  public.  See  47  U.S.C. 
337(f)(1)  A),(C).  The  Commission 
therefon  seeks  comment  on  its  tentative 
conclusiDn  that  spectrum  in  the  700 
MHz  baj  id  should  be  included  within 
the  publ  c  safety  radio  services 
spectrun » that  is  exempt  from 
competi  ive  bidding. 

32.  Further,  in  the  220-222  MHz 
Third  Rt  port  and  Order,  the 
Commis  sion  concluded  that  it  would  be 
in  the  public  interest  to  allocate  ten  220 
MHz  no:  i-nationwide  channel  pairs  for 
the  excli  isive  use  of  public  safety 
eligibles,  Therefore,  consistent  with  this 
decision ,  the  Commission  tentatively 
concludjs  that  its  definition  of  public 
safety  radio  services  should  include  the 
ten  220  ^Hz  channel  pairs.  Similarly, 
in  the  M  aritime  Third  Report  and  Order, 
the  Com  mission  concluded  that  it 
would  h  9  in  the  public  interest  to  set 
aside  two  contiguous  channel  pairs  in 
each  of  i  he  thirty-three  inland  VHF 
Public  C  oast  areas  (VPC)  for  public 
safety  ujers.  Although  the  Commission 
stated  tl  at  the  ultimate  use  for  these 
reservec  frequencies  would  be  decided 


as  part  of  its  pending  public  safety 
proceeding,  the  Commission  concluded 
that  these  inland  VPC  channel  pairs 
were  a  part  of  the  public  safety  radio 
services  that  the  Balanced  Budget  Act 
expressly  exempted  from  competitive 
bidding.  The  Commission  tentatively 
concludes  that  it  should  continue  to 
include  the  VPC  spectrum  that  it  has  set 
aside  for  public  safety  uses  in  its 
definition  of  public  safety  radio 
services.  The  Commission  seeks 
comment  on  these  tentative 
conclusions. 

33.  In  light  of  the  exemption's  focus 
on  public  safety  radio  services  rather 
than  certain  classes  of  public  safety 
licensees,  the  Commission  also  seeks 
comment  on  whether  it  should  interpret 
the  exemption  to  apply  only  to 
spectrum  that  the  Commission 
specifically  allocates  to  public  safety 
radio  services.  Should  the  Commission 
designate  certain  radio  services  or 
classes  of  frequencies  within  certain 
services  as  "public  safety  radio 
services"  for  which  licenses  will  be 
assigned  without  competitive  bidding? 
And,  if  such  designations  are  warranted, 
upon  what  basis  should  the  Commission 
make  such  designations?  Should,  for 
example,  such  designations  be  based  on 
the  "principal  use  of  the  spectrum"  as 
determined  by  the  Commission,  or 
would  other  bases  be  more  appropriate? 
Additionally,  the  Commission  seeks 
comment  on  whether  there  are  any  other 
private  radio  services  or  frequency 
bands  that  satisfy  the  criteria  of  the 
public  safety  radio  services  exemption, 
i.e.,  that  are  used  to  protect  the  safety  of 
life,  health  or  property  and  that  are  not 
made  commercially  available  to  the 
public.  For  example,  it  appears  that 
frequencies  used  by  medical  telemetry 
equipment  may  fall  within  this 
exemption. 

1.  Private  Internal  Radio  Services 

34.  Private  internal  systems  are 
traditionally  operated  lay  licensees  that 
require  highly  customized  mobile  radio 
facilities  for  Uie  conduct  of  the 
licensee's  underlying  business.  In  the 
Competitive  Bidding  Second  Report  and 
Order,  the  Commission  concluded  that 
the  term  "private  services"  refers  to 
services  "that  were  for  internal  use." 
However,  private  internal  services  are  a 
subclassification  of  private  services, 
because  some  private  services,  such  as 
the  Amateur  Radio  Service  and  the 
Aviation  Services,  are  not  used  for 
internal  communications.  The 
Commission's  Part  90  rules  governing 
private  land  mobile  radio  services 
currently  define  an  "internal  system"  as 
a  system  in  which  "all  messages  are 
transmitted  between  the  fixed  operating 


positions  located  on  the  premises 
controlled  by  the  licensee  and  the 
associated  mobile  stations  or  paging 
receivers  of  the  licensee."  47  CFR  90.7. 

35.  Because  the  Balanced  Budget 
Act's  exemption  for  public  safety  radio 
services  includes  "private  internal  radio 
services  used  by  State  and  local 
governments  and  non-government 
entities,"  the  Commission  seeks 
comment  on  the  definition  of  "private 
internal  radio  services."  The 
Commission  recognizes,  for  example, 
that  for  the  purpose  of  implementing  the 
public  safety  radio  services  exemption, 
its  definition  of  "private  internal  radio 
services"  will  need  to  cover  private 
fixed  as  well  as  private  mobile  radio 
services.  The  Commision  therefore 
proposes  to  define  private  internal  radio 
services  by  incorporating  its  definition 
of  "private  services"  with  its  definition 
of  internal  systems  in  its  Part  90  rules, 
and  expanding  the  definition  to  include 
both  fixed  and  mobile  services. 
Accordingly,  the  Commission  seeks 
comment  on  whether  it  should  define  a 
private  internal  radio  service  as  a 
service  in  which  the  licensee  does  not 
receive  compensation,  and  all  messages 
are  transmitted  between  fixed  operating 
positions  located  on  premises  controlled 
by  the  licensee  and  the  associated  fixed 
or  mobile  stations  or  other  transmitting 
or  receiving  devices  of  the  licensee. 

36.  Additionally,  the  Commission 
seeks  comment  on  whether  its 
definition  of  private  internal  radio 
services  should  include  services  in 
which  private  internal  systems  operate 
on  a  cooperative  or  multiple-license 
basis.  The  term  "private  mobile  service" 
as  defined  in  Section  332(d)(3)  of  the 
Communications  Act,  includes  mobile 
service  that  may  be  licensed  on  an 
"individual,  cooperative,  or  multiple 
basis."  See  47  U.S.C.  153(27).  hi 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act — 
Regulatory  Treatment  of  Mobile 
Services,  GN  Docket  No.  93-252, 
Second  Report  and  Order,  59  FR  18493 
(1994)  ("CMRS  Second  Report  and 
Order''),  the  Commission  observed  that 
shared-use  arrangements  are  beneficial 
because  they  allow  radio  users  to 
combine  resources  to  meet  compatible 
needs  for  specialized  internal 
communications  facilities,  and  it 
decided  that  such  arrangements  would 
be  deemed  to  be  not-for-profit  and 
presumptively  classified  as  PMRS. 
Private  internal  radio  systems  operating 
on  a  cooperative  basis  or  as  multiple- 
licensed  systems  would  fall  outside  a 
definition  of  private  internal  radio 
services  that  was  strictly  based  on  the 
absence  of  compensation  to  the  licensee, 
because  such  arrangements  may  involve 
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cost  reimbursements  that  could  be 
considered  compensation.  Nevertheless, 
systems  operated  on  a  cooperative  basis 
and  multiple-licensed  systems  possess 
one  of  the  most  common  characteristics 
of  private  internal  radio  systems:  the 
systems  are  not  operated  as  a  direct 
source  of  revenue,  but  rather  as  a  means 
of  internal  communications  to  support 
the  day-to-day  needs  of  the  licensees' 
business  operations  or  to  protect  the 
safety  of  their  employees,  customers,  or 
the  general  public.  Accordingly,  the 
Commission  seeks  comment  on  whether 
licensees  operating  systems  on  a  not-for- 
profit  basis  and  under  a  cost-sharing 
agreement,  on  a  cooperative  basis,  or  as 
a  multiple  licensed  system  for  internal 
commimications  to  support  their  own 
operations  should  be  classified  as 
private  internal  radio  services,  and 
considered  exempt,  even  though  the 
licensee  receives  compensation. 

a.  Emergency  Road  Services 

37.  Section  309(j)(2)(A)  stipulates  that 
licenses  issued  for  private  internal  radio 
services  used  by  providers  of  emergency 
road  services  will  be  awarded  without 
competitive  bidding  only  if  the  service 
provider  is  a  not-for-profit  organization. 
The  Conference  Report  that 
accompanied  the  legislation  states  that 
Congress  did  not  intend  this  exemption 
to  include  internal  radio  services  used 
by  automobile  manufacturers  and  oil 
companies  to  support  emergency  road 
services  provided  by  those  parties  as 
part  of  the  competitive  marketing  of 
their  products.  See  Conference  Report  at 
572.  This  distinction  between  for-profit 
and  not-for-profit  entities  is  not  required 
for  any  other  user  of  public  safety  radio 
services. 

38.  The  Commission  invites  comment 
on  how  it  should  carry  out  Congress's 
intent  regarding  treatment  of  providers 
of  emergency  road  services.  Should  the 
Commission  limit  licensee  eligibility  in 
the  public  safety  radio  services  by 
excluding  emergency  road  service 
providers  that  are  not  organized  as  not- 
for-profit  entities  under  the  laws  of  the 
state  in  which  they  reside  and/or 
provide  such  services?  Alternatively, 
should  the  Commission  use  the 
categories  that  are  found  in  its 
regulations  governing  eligibility  to  hold 
authorizations  in  the  Automobile 
Emergency  Radio  Service?  Although 
both  categories  are  eligible  licensees 
under  those  regulations,  the 
Commission  distinguishes  between 
operation  of  a  private  emergency  road 
service  for  disabled  vehicles  by 
associations  of  owners  of  private 
automobiles  and  the  business  of 
providing  to  the  general  public  an 
emergency  road  service  for  disabled 


vehicles.  See  47  CFR  90.95(a)(1),  (2). 
The  Commission  seeks  comment  on 
whether  it  should  use  similar 
definitions  to  distinguish  between 
emergency  road  service  providers  that 
are  eligible  and  noneligible  to  obtain 
auction-exempt  licenses  or  permits  for 
public  safety  radio  spectrum. 

b.  State  and  Local  Governments 

39.  hi  establishing  eligibility  for 
licensing  in  the  newly-allocated  public 
safety  spectrum  in  the  700  MHz  band, 
the  Commission  concluded  that  all  state 
and  local  government  entities  would  be 
presumed  eligible  without  further 
showing  as  to  eligibility.  See  The 
Development  of  Operational,  Technical 
and  Spectrum  Requirements  For 
Meeting  Federal,  State  and  Local  Public 
Safety  Agency  Communication 
Requirements  through  the  Year  2010, 
WT  Docket  No.  96-86,  First  Report  and 
Order,  FCC  98-191,  63  FR  58645, 
November  2,  1998  {"Public  Safety  First 
Report  and  Order").  The  Conference 
Report  accompanying  the  Balanced 
Budget  Act  makes  clear  that  Congress 
intended  the  public  safety  radio  services 
exemption  to  be  broader  than  the 
definition  of  "public  safety  services" 
eligible  for  licensing  in  the  700  MHz 
band.  The  Commission  therefore 
tentatively  concludes  that  it  would  be 
consistent  with  legislative  intent  for  the 
Commission  to  presxune  that  all  state 
and  local  government  entities  are 
eligible  for  licensing  in  the  auction- 
exempt  public  safety  radio  services 
without  further  showing  as  to  eligibility, 
subject  to  the  statutory  requirement  that 
this  spectnmi  be  used  to  protect  the 
safety  of  life,  health  or  property  and  not 
made  commercially  available  to  the 
public.  The  Commission  seeks  comment 
on  this  tentative  conclusion. 

c.  Non-government  Entities 

40.  In  estabUshing  the  eligibility  of 
non-governmental  organizations  (NGOs) 
for  licensing  in  the  700  MHz  band,  the 
Commission  concluded  in  the  Public 
Safety  First  Report  and  Order  that  NGOs 
must  obtain  written  governmental 
approval  to  be  eligible  for  licensing. 
However,  as  observed  above.  Congress 
intended  the  public  safety  radio  services 
exemption  to  be  much  broader  than  the 
definition  of  "public  safety  services" 
eligible  for  licensing  in  the  700  MHz 
band  and  eligible  to  invoke  Section  337. 
Unlike  the  definition  of  "public  safety 
services,"  which  requires  NGOs  to  be 
authorized  by  a  governmental  entity 
whose  primary  mission  is  the  provision 
of  such  services  to  be  eligible  for  public 
safety  spectrum  in  the  700  MHz  band, 
the  public  safety  radio  services 
exemption  in  Section  309(j)(2)  is  not 


restricted  to  NGOs  that  are  "authorized 
by  a  governmental  entity."  In  light  of 
this  distinction,  the  Commission  seeks 
comment  on  whether  it  should  establish 
any  eligibility  criteria  for  non 
government  entities  to  ensure  that 
public  safety  radio  services  spectrum 
licensed  to  non-government  entities  is 
used  to  protect  the  safety  of  life,  health, 
or  property  and  not  made  commercially 
available  to  the  public.  Does  the  absence 
of  this  restriction  on  "non-government 
entities"  in  Section  309(j)(2)(A)  suggest 
that  non-government  entities  should  not 
be  required  to  obtain  written 
governmental  approval  of  their  public 
safety  radio  service  licenses,  as  they  are 
required  to  do  for  hcenses  in  the  700 
MHz  band? 

41.  The  Commision  notes  that  Section 
309{j)(2)(A)  exempts  public  safety  radio 
services  from  auctions,  but  does  not 
appear  to  restrict  the  entities  that  may 
apply  for  public  safety  radio  services 
spectrum.  The  Commission  recognizes 
that  in  some  cases  public  safety  entities 
may  wish  to  obtain  communications 
services  on  a  contract  basis  from  a 
commercial  service  provider.  Comments 
are  invited  on  whether  it  may  be 
appropriate  to  permit  commercial 
providers  or  other  non-government 
entities  that  intend  to  provide  public 
safety  radio  services  on  a  contract  basis 
to  apply  directly  for  auction-exempt 
spectrum,  subject  to  the  statutory 
requirement  that  this  spectrum  be  used 
to  protect  the  safety  of  life,  health  or 
property  and  not  made  commercially 
available  to  the  public.  If  this  were 
permitted,  how  might  the  Commission 
ensure  that  this  spectrum  is  used  only 
to  protect  the  safety  of  life,  health,  or 
property  and  not  to  provide  non- 
qualifying services  to  the  public? 

2.  Frequency  Pools 

42.  The  Commission  provides  a  pool 
of  frequencies  for  public  safety  radio 
services  (i.e.,  the  Public  Safety  Pool). 
The  Commission  recognizes  that  the 
exemption  for  public  safety  radio 
services  provided  in  Section  309(j)(2)(A) 
is  broader  than  the  criteria  the 
Commission  has  applied  in  determining 
eligibility  for  frequencies  in  the  Public 
Safety  Pool.  The  Commission  invites 
comment  on  the  ramifications  of  the 
revised  Section  309(j)(2){A)  on  its 
assignment  of  frequencies  for  public 
safety  radio  services.  The  Commission 
believes  that  it  would  be  imprudent  and 
potentially  disruptive  to  current  public 
safety  communications  to  overhaul  the 
existing  frequency  assignment  approach 
for  public  safetj'  pool  spectrum. 
Therefore,  the  Commission  seeks 
alternatives,  such  as  establishing 
categories  or  frequency  pools  for  various 
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users.  Necessary  amendments  to  the 
Commission's  Rules  should  also  be 
noted. 

3.  Restrictions  On  Use 

46.  The  Commission  also  seeks 
comment  on  what  regulatory  provisions 
should  be  established  to  ensure  that  the 
licensee's  assigned  frequencies  continue 
to  be  utilized  only  for  purposes  that 
meet  the  requirements  of  the  Balanced 
Budget  Act's  exemption  from 
competitive  bidding.  For  example, 
private  wireless  licensees  using  their 
systems  noncommercially  to  protect  the 
safety  of  their  employees  in  the  course 
of  conducting  routine  business 
operations  also  would  have  the 
capability  to  use  those  systems  for 
commimications  of  a  routine  business 
nature.  Section  309(j)(2){A)  requires  that 
spectrum  exempt  from  auctions  under 
the  public  safety  radio  services 
exemption  be  used  to  protect  the  safety 
of  life,  health,  or  property  and  not  be 
made  commercially  available  to  the 
public.  In  contrast.  Section  337(f)(1)(A) 
requires  spectrum  in  the  700  MHz  band 
to  be  used  for  services  "the  sole  or 
principal  purpose"  of  which  is  to 
protect  the  saJFety  of  life,  health,  or 
property.  47  U.S.C.  337(f)(1)(A) 
(emphasis  added). 

47.  The  Commission  seeks  comment 
on  the  scope  of  permissible  uses  for 
auction-exempt  services.  Does  the 
absence  of  the  words  "or  principal 
purpose"  in  Section  309(j)(2)  signify 
that  licensees  in  these  services  may  use 
their  frequencies  only  for  safety-related 
purposes?  Alternatively,  should  the 
Commission  permit  licensees  of 
auction-exempt  spectrum  to  use  their 
frequencies  for  ineligible  as  well  as 
eligible  purposes?  If  the  Commission 
were  to  allow  public  safety  radio 
services  to  be  used  incidentally  for 
purposes  other  than  safety  protection, 
what  standard  should  it  adopt  to  ensure 
that  licensees  that  obtain  these 
frequencies  do  not  circumvent  the 
statutory  mandate  that  spectrum  be 
licensed  without  competitive  bidding 
only  for  the  limited  purposes  expressed 
in  Section  309(j)(2)? 

4.  Noncommercial  Proviso 

48.  In  addition  to  being  used  to 
protect  the  safety  of  life,  health,  or 
property,  the  public  safety  radio 
services  exemption  to  our  general 
auction  authority  requires  that  the  radio 
services  not  be  "made  commercially 
available  to  the  public."  47  U.S.C. 
309(i)(2)(A)(ii).  Thus,  private  internal 
radio  services  that  are  made 
"commercially  available  to  the  public" 
would  be  required  to  be  licensed 
through  auctions.  The  Commission 


sought  comment  above  on  whether 
conunercial  providers  should  be  eligible 
for  licenses  in  the  public  safety  radio 
services,  provided  that  they  do  not  make 
the  radio  services  commercially 
available  to  the  public.  The  Commission 
now  addresses  how  the  term  "not  made 
commercially  available  to  the  public" 
should  be  defined. 

49.  In  determining  what  Congress 
meant  by  radio  services  "not  made 
com/nerciayyy  available,"  the 
Commission  is  presented  with  some  of 
the  same  considerations  raised  in  its 
discussion  of  how  to  interpret  "private 
internal  radio  services."  One  of  the 
criteria  Congress  has  used  to  distinguish 
commercial  mobile  radio  services  from 
private  mobile  radio  services  is  whether 
service  is  provided  for  a  profit.  See  47 
U.S.C.  332(d).  However,  the 
Commission  has  found  that  the 
distinction  between  CMRS  and  PMRS  is 
not  relevant  for  purposes  of  determining 
the  meaning  of  "private  services"  in  the 
context  of  Section  309(j).  Similarly,  the 
Commission  believes  that  the 
distinction  between  CMRS  and  PMRS 
need  not  be  determinative  of  how  it 
defines  "not  made  commercially 
available"  for  purposes  of  the  auction 
exemption  in  Section  309(j)(2). 
Accordingly,  the  Commission  seeks 
comment  on  how  it  should  interpret  the 
prohibition  against  public  safety  radio 
services  being  made  commercially 
available.  Should  "not  made 
commercially  available"  be  defiined  to 
have  the  same  meaning  as  "private 
internal,"  i.e.,  that  the  radio  services  are 
not  made  available  for  compensation?  If 
the  Commission  adopts  such  a 
definition,  should  it  also  adopt  an 
exception  that  would  consider  services 
to  be  not  commercially  available  even 
though  the  licensee  receives 
compensation,  if  the  compensation  is 
received  under  a  nonprofit  cost-sharing 
or  cooperative  agreement,  or  as  a 
multiple  licensed  system? 

50.  In  addition  to  seeking  comment 
regarding  shared  use  and  multiple 
licensing  with  respect  to  the  meaning  of 
"not  made  conunercially  available,"  the 
Commission  also  seeks  more  general 
comment  regarding  multiple  licensing. 
A  "multiple-licensed"  system,  also 
known  as  a  "community  repeater,"  is  a 
system  for  which  the  same  transmitting 
equipment  and  spectrum  is  licensed  to 
and  used  by  more  than  one  entity,  each 
of  whom  is  eligible  in  the  same  service. 
If  the  station  is  interconnected  with  the 
public  switched  network,  the  telephone 
service  must  be  provided  on  a  cost- 
shared,  non-profit  basis,  and  detailed 
records  must  be  maintained.  No 
consideration  is  paid,  either  directly  or 
indirectly,  by  any  participant  to  any 


other  participant  for  or  in  connection 
with  the  use  of  the  multiple-licensed 
facilities. 

51.  In  1992,  the  Commission  proposed 
eliminating  multiple  licensing,  on  the 
grounds  that,  from  a  user's  standpoint, 
such  facilities  were  indistinguishable 
from  SMR  facilities,  and  that  users' 
needs  could  adequately  be  met  by  SMR 
and  private  carrier  Ucensees.  When  the 
Commission  implemented  the  1993 
Budget  Act,  however,  it  concluded  that 
Congress  recognized  the  benefits  of 
allowing  private  radio  users  to  enter 
into  legitimate  cost-sharing 
arrangements,  and  did  not  intend  such 
arrangements  to  be  classified  as  a  "for- 
profit"  CMRS  service.  See  CMRS 
Second  Report  and  Order.  This 
conclusion  was  based  upon  the 
definition  of  "mobile  service"  adopted 
in  the  1993  Budget  Act,  which  defines 
"private"  communications  systems  as 
systems  that  may  be  licensed  on  an 
"individual,  cooperative,  or  multiple 
basis."  The  Commissipn  discerned  that 
the  legislative  intent  was  to  provide  for 
shared-use  and  multiple-licensed 
"private"  communications  systems, 
exempt  from  the  competitive  bidding 
process. 

52.  Thus,  despite  concern  that  these 
systems  are  often  indistinguishable  from 
commercial  systems,  the  Commission 
deemed  it  appropriate  to  retain  multiple 
licensing.  To  ensure  that  only  legitimate 
cost-sharing  arrangements  were  treated 
as  not-for-profit,  the  Commission 
continued  to  impose  on  licensees 
disclosiu-e  requirements  to  prevent 
PMRS  licensees  from  providing  de  facto 
for-profit  service  in  competition  with 
CMRS  providers.  Nevertheless,  the 
current  licensing  rules  have  sometimes 
resulted  in  de  facto  commercial  mobile 
service  operations  by  the  managers  of 
multiple  licensed  stations,  who  were 
permitted,  after  the  implementation  of 
the  1993  Budget  Act,  to  continue  to 
assist  in  the  operation  of  multiple- 
licensed  systems. 

53.  A  not-for-profit  system  structured 
to  give  an  unlicensed  manager  sufficient 
operational  control  to  provide  for-profit 
service  to  customers  without 
Commission  approval  is  a  violation  of 
Section  310(d)  of  the  Communications 
-Act  and  the  Commission's  rules,  for 
which  the  system  license  can  be 
revoked.  In  addition,  the  licensee  could 
be  subject  to  reclassification  as  CMRS. 
De  facto  for-profit  operations,  on 
frequencies  on  which  for-profit 
activities  are  prohibited,  offends 
concepts  of  regulatory  symmetry  and 
interferes  with  the  establishment  of  a 
level  economic  playing  field.  Such  sham 
not-for-profit  operations  compete  with 
CMRS  licensees  who  are  required  to 
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obtain  their  licenses  through 
competitive  bidding.  With  the  potential 
expansion  of  our  auction  authority  to 
include  private  radio  services,  the 
Commission  thinks  it  is  appropriate  to 
revisit  this  issue.  Accordingly,  the 
Commission  seeks  comment  on  whether 
eliminating  or  modifying  the  multiple 
licensing  rules  would  be  appropriate. 

54.  In  addition  to  seeking  comment  on 
the  meaning  of  "not  made  commercially 
available,"  the  Commission  also  invites 
comment  on  how  it  should  define  radio 
services  "not  made  commercially 
available  to  the  public."  In  the  CMRS 
Second  Report  and  Order,  the 
Commission  determined  the  meaning  of 
"available  to  the  public"  in  the  context 
of  defining  commercial  mobile  radio 
service.  The  Commission  found  in  the 
CMRS  proceeding  that  a  service  is 
available  "to  the  public"  if  it  is  offered 
to  the  public  without  restriction  on  who 
may  receive  it.  However,  because  in  that 
rule  making  the  Commission  was 
determining  the  meaning  of  commercial 
mobile  service,  as  defined  in  Section 
332(d)  of  the  Communications  Act,  it 
was  required  to  include  in  its  definition 
those  services  that  are  "effectively 
available  to  a  substantial  portion  of  the 
public."  See  47  U.S.C.  332(d)(1)(B).  The 
Commission  foimd  that  if  service  is 
provided  exclusively  for  internal  use  or 
is  offered  only  to  a  significantly 
restricted  class  of  eligible  users,  it  is 
made  available  only  on  a  limited  basis 
to  insubstantial  portions  of  the  public. 
Examples  of  services  cited  as  being 
available  only  to  insubstantial  portions 
of  the  public  were  the  Public  Safety 
Radio  Services,  Special  Emergency 
Radio  Service,  Radiolocation  Services, 
most  of  the  Industrial  Radio  Services, 
Maritime  Service  Stations,  and  Aviation 
Service  Stations.  The  Commission  seeks 
comment  on  whether  it  should  interpret 
the  requfrement  that  public  safety  radio 
services  not  be  made  commercially 
available  to  the  public  to  mean  that  such 
services  may  be  made  available  only  to 
an  insubstantial  portion  of  the  pubhc. 
Under  such  a  definition,  a  public  safety 
radio  service  could  not  be  made 
available  to  the  public  without 
restriction  or  to  any  substantial  portion 
of  the  public. 

5.  Resolution  of  Mutually  Exclusive 
Applications  for  Services  Exempt  From 
Competitive  Bidding 

55.  If  applications  for  auction-exempt 
public  safety  radio  services  were  to 
continue  to  be  fi^quency  coordinated 
prior  to  their  filing  with  the 
Commission,  the  Commission  would 
expect  that  under  either  site-based  or 
geographic  area  licensing,  incidents  of 
mutual  exclusivity  in  these  services 


would  be  rare.  However,  because  it  is 
possible  for  mutual  exclusivity  to  arise, 
the  Commission  seeks  comment  below 
on  how  it  should  avoid  or  resolve 
mutual  exclusivity  between  appUcations 
for  spectnun  exempt  from  competitive 
bidding. 

56.  "Tne  Commission  seeks  comment 
on  whether  engineering  solutions, 
negotiation,  threshold  qualifications, 
service  regulations,  or  other  means 
should  be  used  to  resolve  mutual 
exclusivity  in  cases  where  frequency 
coordination  is  unsuccessful  in  avoiding 
mutually  exclusive  applications.  As 
noted  previously,  the  Balanced  Budget 
Act  terminated  the  Commission's 
authority  to  use  lotteries  to  choose 
among  mutually  exclusive  applications. 
Therefore,  the  Commission  is  foreclosed 
from  using  random  selection  in  the 
event  it  receives  mutually  exclusive 
applications  for  licenses  to  use  channels 
in  a  public  safety  radio  service.  Two  of 
the  remaining  methods  by  which  such 
apphcations  could  be  resolved  are 
comparative  hearings  and  licensing  on  a 
first-come-first-served  basis.  The 
Commission  seeks  comment  on  these 
and  other  possible  alternatives  to 
resolving  such  apphcations  in  public 
safety  radio  services. 

6.  Apphcation  of  Section  337 

57.  In  addition  to  the  statutory 
exemption  for  public  safety  radio 
services,  providers  of  public  safety 
services  may  obtain  spectrum  without 
engaging  in  competitive  bidding  if  they 
are  granted  the  use  of  a  frequency  under 
Section  337.  Section  337,  among  other 
things,  gives  eligible  providers  of  public 
safety  services  a  means  to  obtain 
unassigned  spectrum  not  otherwise 
allocated  for  public  safety  purposes.  See 
47  U.S.C.  337(c)(1). 

58.  In  considering  applications  under 
Section  337,  the  Commission  must  make 
an  initial  determination  as  to  whether 
the  applicant  is  an  "entity  seeking  to 
provide  public  safety  services,"  which 
the  statute  defines  as  "services — 

(A)  The  sole  or  principal  purpose  of  which 
is  to  protect  the  safety  of  life,  health,  or 
property; 

(B)  That  are  provided — 

(i)  By  State  or  local  government  entities;  or 
(ii)  By  nongovernmental  organizations  that 
are  authorized  by  a  governmental  entity 
whose  primary  mission  is  the  provision  of 
such  services;  and 

(C)  That  are  not  made  commercially 
available  to  the  public  by  the  provider." 

47  U.S.C.  337(f)(1). 

59.  The  Commission  must  grant 
applications  filed  pursuant  to  Section 
337  if  an  eligible  applicant  demonstrates 
that  (a)  no  other  spectrum  allocated  to 
public  safety  services  is  immediately 
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availab  e  to  satisfy  the  requested  use,  fb) 
the  reqi  lested  use  will  not  cause  hannftil 
interfer  mce  to  other  spectrum  users 
entitled  to  protection  from  such 
interfer  snce,  (c)  the  use  of  the 
unassighed  frequency  for  the  provision 
of  public  safety  services  is  consistent 
with  otier  allocations  for  the  provision 
of  such  services  in  that  geographic  area, 
(d)  the  1  tnassigned  frequency  has  been 
allocate  d  for  its  present  use  for  at  least 
two  years,  and  (e)  granting  the 
application  is  in  the  public  interest.  47 
U.S.C.  337(c)(1).  If  an  applicant's 
showing  fulfills  these  criteria,  the 
Commiision  must  then  waive  any 
requirement  of  its  regulations  or  the 
Commimications  Act  (other  than 
regulations  regarding  harmful 
interference)  to  the  extent  necessary  to 
permit  1  he  requested  use.  After  analysis 
and  cor  sideration  of  these  criteria,  the 
Commii  ision  must  either  disapprove  the 
request  or  assign  the  specifically 
request!  sd  spectrum  to  the  applicant. 
The  stal  utory  criteria  indicate  that  an 
eligible 'applicant  must  request  specific 
unassigtied  frequencies.  Thus,  the 
Commi  ision  tentatively  concludes  that 
an  eligi  )le  entity  must  specify  the 
spectrum  it  seeks  to  use,  and  cannot 
simply  apply  for  the  assignment  of  any 
unassigped  spectrum  and  require  the 
Commiision  to  locate  and  select  an 
appropriate  frequency.  If  any  one  of  the 
five  crilpria  is  unfulfilled,  the 
applicaiion  will  not  be  granted. 

60.  The  Commission  seeks  comment 
on  its  application  of  the  statutory 
criteriaJThe  Commission  particularly 
seeks  conmient  regarding  the  showing 
necessary  to  demonstrate  that  the  grant 
of  the  application  would  be  in  the 
public  mterest,  and  the  requirement  that 
the  frequency  applied  for  be 
"unassKned."  Specifically,  the 
Commiision  requests  comment  on 
whethef'  it  would  be  in  the  public 
interest!  for  applicants  seeking  to 
provida  public  safety  services  to  apply 
for  frequencies  that,  while  not  yet 
licensed  to  another  entity,  have  already 
been  id  mtified  and  designated  by  the 
Conuni;  ision  as  frequencies  to  be 
licensed  by  auction. 

D.  EstaDlishing  the  Appropriate 
Licensing  Scheme 

1 .  Obligation  to  Avoid  Mutual 

Exclusivity 

61.  Tpe  Commission  inquires  about 
how  the  revisions  to  Sections  309(j)(l} 
and  309{j){2)  affect  its  licensing 
obligations  and  methodologies.  As 
discussed  above,  the  Balanced  Budget 
Act  mares  the  acceptance  of  mutually 
exclusi/e  license  applications  the  only 
criterio  i  for  auctionability,  subject  to 


the  obligation  to  avoid  mutual 
exclusivity.  Because  services  previously 
determined  to  be  nonauctionable  are 
generally  licensed  by  processes  that  do 
not  result  in  the  filing  of  mutually 
exclusive  license  applications,  unless 
the  Commission  alters  these  licensing 
schemes,  licenses  in  these  services  will 
not  be  auctionable  under  the  Balanced 
Budget  Act. 

62.  The  Balanced  Budget  Act  of  1997 
simplified  the  Commission's 
determinations  of  which  services  are 
auctionable  under  Section  309(j). 
Section  309{j)(2)  no  longer  requires  the 
Commission  to  base  its  determinations 
on  whether  the  service  is  used 
principally  for  subscriber-based 
services.  Unless  a  service  is  expressly 
exempted,  subject  to  its  obligation 
under  Section  309(j)(6)(E)  avoid  mutual 
exclusivity  in  the  public  interest,  the 
Commission  is  required  to  assign  initial 
licenses  by  auctions  when  it  has 
accepted  mutually  exclusive 
applications  for  such  licenses.  Thus,  if 
not  exempted  by  the  statute,  a  service 
will  be  auctionable  if  the  Commission 
implements  a  licensing  process  that 
permits  the  filing  and  acceptance  of 
mutually  exclusive  applications. 

63.  In  revising  the  Commission's 
auction  authority.  Congress  retained  and 
highlighted  its  obligation  under  Section 
309(j)(6)(E)  to  continue  to  use  various 
means  to  avoid  mutual  exclusivity." 
The  Commission  seeks  comment  on 
whether  the  express  reference  to  its 
obligation  under  Section  309(j)(6)(E)  in 
the  general  auction  authority  provision 
changes  the  scope  or  content  of  that 
obligation.  In  addition,  the  Comission 
notes  that  the  Balanced  Budget  Act  ha» 
not  altered  the  criteria  in  Section 
309{j)(3)  that  it  must  use  to  determine 
that  a  particular  licensing  scheme  is  in 
the  public  interest.  In  establishing 
licensing  schemes  or  methodologies 
under  the  Balanced  Budget  Act  (for  both 
new  and  existing,  commercial  and 
private  services),  how  should  the 
Commission  apply  the  public  interest 
factors  in  Section  309(j)(3)?  With  respect 
to  services  ciirrently  using  licensing 
schemes  in  which  mutually  exclusive 
applications  are  not  filed,  did  Congress, 
in  emphasizing  the  Commission's 
obligation  to  avoid  mutual  exclusivity, 
intend  that  it  give  greater  weight  to  that 
obligation  and  less  to  other  public 
interest  objectives? 

64.  The  Commission  has  previously 
interpreted  Section  309(j)(6)(E)  to 
impose  an  obligation  to  avoid  mutual 
exclusivity  in  defining  licensing 
schemes  for  commercial  services  only 
when  it  would  further  the  public 
interest  goals  of  Section  309(j)(3).  For 
example,  in  the  800  MHz  Specialized 


Mobile  Radio  ("SMR")  service,  after 
considering  the  appropriateness  of  other 
license  assignment  methods,  the 
Commission  concluded  that  those  other 
methods  were  not  in  the  public  interest 
and  that  competitive  bidding  was  the 
most  appropriate  method  of  assigning 
licenses  because  it  would  allow  the 
most  expeditious  access  to  the 
spectrum.  The  Commission  formerly 
used  site-by-site  licensing  and  a  "first- 
come,  first-served"  license  assignment 
method  in  the  800  MHz  SMR  service  for 
channels  that  were  primarily  used  to 
provide  dispatch  radio  service.  In  recent 
years,  however,  a  number  of  SMR 
licensees  have  expanded  the  geographic 
scope  of  their  services,  aggregated 
channels,  and  developed  digital 
networks  to  enable  them  to  provide  a 
type  of  service  comparable  to  that 
provided  by  cellular  and  PCS  operators. 
The  Commission  found  site-by-site 
licensing  procediures  cumbersome  for 
systems  comprised  of  several  himdred 
sites,  and  was  concerned  that  site-by- 
site  licensing  impaired  an  SMR 
licensee's  ability  to  respond  to  changing 
market  conditions  and  consumer 
demand.  The  Commission  therefore 
replaced  site-specific  licensing  with 
geographic  area  licensing  and  adopted 
competitive  bidding  procedures  for  the 
upper  200  channels  in  the  800  MHz 
SMR  band.  On  reconsideration  of  its 
decision,  the  Commission  rejected 
arguments  by  petitioners  contending 
that  Section  309(j)(6)(E)  prohibits  it 
from  conducting  an  auction  unless  it 
first  attempts  alternative  licensing 
mechanisms  to  avoid  mutual 
exclusivity.  See  also  Fresno  Mobile 
Radio,  Inc.  v.  FCC,  No.  97-1459  (D.C. 
Cir.  Feb.  5,  1999)  (Commission's 
decision  to  award  geographic  area 
licenses  in  the  800  MHz  SMR  band  by 
auction  was  within  its  discretion). 
65.  In  licensing  direct  broadcast 
satellite  ("DBS")  channels,  the 
Conunission  similarly  determined  that  it 
would  best  serve  the  public  interest  to 
reassign  reclaimed  DBS  channels  by 
auction.  This  decision  was  based  on  a 
conclusion  that  the  pro  rata  distribution 
of  reclaimed  channels  among  existing 
permittees  would  result  in  too  few 
channels  to  provide  any  single 
permittee  sufficient  capacity  for  a  viable 
system.  The  Commission  therefore 
decided  that  even  if  reassigning 
channels  on  a  pro  rata  basis  could  avoid 
mutual  exclusivity,  it  would  be  more 
consistent  with  the  public  interest  to 
award  the  chaimels  by  auction,  in  a 
block  large  enough  to  provide 
competitive  D,BS  service.  The  U.S.  Court 
of  Appeals  upheld  this  decision,  ruling 
that  Section  309(j)(6)(E)  does  not  require 
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that  the  Commission  adhere  to  a 
particular  licensing  scheme  or 
methodology  that  is  not  foimd  to  serve 
the  public  interest  in  order  to  avoid 
mutual  exclusivity  in  licensing 
proceedings.  See  DIRECTV,  Inc.  v.  FCC. 
110  F.3d  816,  828  (D.C.  Cir.  1997).  The 
court  of  appeals  held  that  the  statutory 
obligation  to  avoid  mutual  exclusivity 
requires  the  Commission  to  do  so  within 
the  framework  of  its  existing  policy  of 
promoting  competition  and  prompt 
provision  of  DBS  service. 

66.  The  Commission  notes  that  its 
decisions  to  establish  geographic 
licensing  have  affected  its  balancing  of 
its  Section  309(j)(6)(E)  obligation  with 
the  public  interest  objectives  in  Section 
309{j)(3).  Under  the  1993  Budget  Act, 
the  Commission  implemented  its 
auction  authority  by  establishing 
geographic  licensing  for  particular 
auctionable  services,  finding  in  each 
case  that  such  a  licensing  scheme 
furthered  the  public  interest  objectives 
of  efficient  spectrum  use,  expeditious 
licensing,  and  rapid  delivery  to  the 
public  of  new  technologies  and  services 
as  expressed  in  Section  309(j)(3).  In 
particular,  the  Commission  found  that 
pre-defined  geographic  service  areas  for 
many  services  have  significant 
advantages  over  site-by-site  licensing. 
The  Commission  has  also  found  that 
licensing  by  geographic  area  facilitates 
aggregation  by  licensees  of  smaller 
service  areas  into  seamless  regional  and 
national  service  areas  and  allows 
development  of  strategic  regional  and 
national  business  plans.  In  addition,  the 
Commission  has  found  that  geographic 
area  licensing  provides  licensees  with 
greater  buildout  flexibility  and  is  easier 
for  the  Commission  to  administer.  For  a 
number  of  services,  these  changes 
represent  dramatic  reductions  in  the 
regulatory  burdens  on  both  licensees 
and  the  Commission.  The  Commission 
made  these  findings  even  though 
geographic  licensing  could  lead  to  the 
filing  of  mutually  exclusive 
applications,  which,  under  Section 
309{j)(6){E).  the  Commission  has  an 
obligation  to  attempt  to  avoid. 

67.  Against  this  historical  backdrop, 
the  Commission  seeks  comment  on 
whether  its  previous  analysis  of  its 
obligation  under  Section  309(j)(6)(E)  is 
still  appropriate  in  view  of  the  revisions 
to  Section  309(j){l)  and  309{j}(2).  When 
choosing  a  licensing  scheme  for  new 
services  and  in  deciding  whether  to 
change  the  licensing  scheme  for  existing 
services,  should  the  Commission 
continue  to  evaluate  its  obligation  to 
avoid  mutual  exclusivity  by  weighing 
the  public  interest  objectives  of  Section 
309(j){3)?  Alternatively,  does  the 
specific  incorporation  in  Section 


309(j)(l)  of  the  Commission's  obligation 
under  Section  309(j)(6){E)  suggest  an 
independent  obligation  to  piu-sue 
strategies  that  avoid  mutual  exclusivity? 

2.  Exclusion  of  Satellite  Services 

68.  The  Commission  specifically 
notes  that  the  authorization  of  satellite 
services,  due  to  international  concerns, 
may  justify  the  use  of  licensing 
procedures  that  provide  a  means  to 
continue  to  avoid  mutual  exclusivity.  In 
the  Direct  Broadcast  Satellite  Service 
and  the  Digital  Audio  Radio  Satellite 
Service,  the  Commission  has  found  that 
auctions  of  satellite  licenses  would 
serve  the  public  interest.  In  both  cases, 
the  spectrum  in  question  had  been 
identified  in  international  treaties  as 
uniquely  within  the  regulatory  authority 
of  the  United  States.  Most  other  satellite 
systems,  however,  operate  in  frequency 
bands  not  similarly  identified,  which 
are  allocated  for  mobile  satellite  services 
on  a  world-wide  basis.  As  a 
consequence,  how  much  money  entities 
might  bid  and  even  their  willingness  to 
bid  at  all  will  be  affected  by  the  degree 
of  their  interest  in  providing  global 
service  and  by  their  expectations 
concerning  licensing  requirements  and 
costs  in  other  coimtries.  For  example,  a 
satellite  system  operator  proposing  to 
serve  only  the  United  States  may  be 
willing  to  bid  higher  for  a  U.S.  license 
than  a  satellite  system  operator 
proposing  to  serve  multiple  regions, 
because  the  U.S. -only  system  would 
face  considerably  fewer  contingencies. 
Thus,  auctions  might  prevent  entrj'  by 
satellite  systems  interested  in  providing 
global  service,  even  though  these 
systems  may  provide  services  valued 
more  highly  by  consumers.  Coordinated 
multinational  auctions  might  properly 
address  the  interdependency  between 
national  licensing  decisions  and 
international  provision  of  service. 
However,  international  arrangements  for 
transnational  use  of  such  frequency 
bands  currently  are  premised  on 
coordination — using  engineering 
solutions  and  other  methods  to  avoid 
harmful  interference — among  systems. 
A  coordinated  multilateral  auction  is 
likely  to  demand  substantial  time  and 
resources  by  multiple  administrations, 
could  raise  national  sovereignty  and 
other  spectrum  access  issues,  and  thus, 
could  substantially  delay  service  to  the 
public.  Thus,  bearing  in  mind  the  goals 
of  Sections  309(j)(3)  (A).  (B)  and  (D),  the 
Commission  has  undertaken 
considerable  efforts  to  develop  solutions 
that  would  avoid  mutual  exclusivity 
among  satellite  systems.  For  these 
reasons,  the  Commission  is  not  seeking 
comment  in  this  proceeding  on  satellite 
services.  Nor  are  any  conclusions  the 


Commission  reaches  in  this  proceeding 
intended  to  constrain  its  discretion 
under  Section  309(j)(6}(E)  as  it  relates  to 
satellite  services,  or  to  specify  any 
particular  process  for  resolution  of 
potential  mutual  exclusivity  among 
satellite  service  applications. 

3.  Considerations  of  License  Scope 

69.  The  Commission  also  seeks 
comment  on  several  issues  that  may 
influence  its  choice  of  a  ficensing 
scheme  in  some  of  the  frequency  bands 
currently  being  licensed  in  ways  that  do 
not  allow  the  filing  of  mutually 
exclusive  applications.  The  Commission 
asks  whether  the  use  of  geographic  area 
licensing  in  these  bands  would  be 
feasible  and  whether  geographic  area 
licensing  or  another  licensing  scheme 
would  better  serve  its  public  interest 
goals.  In  services  or  classes  of 
frequencies  for  which  the  Commission 
may  ultimately  adopt  geographic  area 
licensing,  it  seeks  comment  on  how  to 
convert  existing  licensing  to  geographic 
licensing  and  on  the  size  of  the 
licensing  area  that  would  be  desirable. 

70.  In  light  of  Congress's  mandate  to 
use  competitive  bidding  to  promote 
rapid  provision  of  new  services  to  the 
public  without  administrative  delav.  the 
Commission  seeks  comment  on  whether 
resolution  of  mutually  exclusive 
applications  on  a  "per  station"  basis  is 
feasible.  Would  the  use  of  geographic 
area  licensing  speed  assignment  of  new 
channels  and  facilitate  further  build-out 
of  wide-area  systems?  Specifically,  the 
Commission  seeks  comment  on  the 
costs  and  benefits  of  geographic 
licensing  in  the  frequency  bands 
discussed  above.  What  are  the  Jikely 
effects  on  incumbent  systems  and 
potential  new  entrants  for  such  services 
if  geographic  area  licensing  is  utilized? 
The  Commission  also  seeks  comment  on 
whether  any  of  the  shared  bands  are  so 
heavily  used  that  adopting  a  geographic 
area  licensing  scheme  would  serve  no 
purpose,  because  so  little  "white  space" 
would  be  available  to  geographic  area 
licensees  that  there  would  be  no  interest 
in  applying  for  the  geographic  area 
licenses. 

71.  The  Commission  seeks  comment 
in  particular  on  the  PLMRS  frequencies- 
below  470  MHz  that  are  licensed  on  a 
shared  basis  and  are  heavily  used  by 
many  smaller  PLMRS  licensees.  The 
Commission  recently  completed  a 
complex  multi-year  proceeding  to 
maximize  spectrum  efficiency  in  these 
bands  through  engineering  solutions.  In 
light  of  the  extensive  modifications  to 
its  regulatory  and  technical  hamework 
adopted  to  further  the  efficient  use  of 
these  bands,  the  Commission  seeks 
comment  on  whether  the  public  interest 
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would  t  Bst  be  served  by  retaining  the 
current  icensing  scheme  rather  than 
adoptin  ;  geographic  licensing  and 
competi  tive  bidding. 

72.  Tlie  Conunision  notes  that  some  of 
the  spec  trum  currently  allocated  for 
private  ntemal  use  is  also  used  to 
provide  subscriber-based  services, 
pursuar  t  to  intercategory  sharing  or  rule 
waiver.  Similarly,  for  some  frequencies 
licensee  on  a  shared  basis,  a  licensee 
can  non  stheless  obtain  exclusive  use  of 
a  frequency  by  meeting  certain  loading 
requireiiients.  Thus,  the  Commission 
seeks  cc  nmient  on  whether,  in  deciding 
if  geogr?  phic  area  licensing  would  be 
appropr  ate  for  a  given  radio  service  or 
class  of  xequencies,  it  should  consider 
the  actu  il  purpose  for  which  the 
spectrui  a  is  used  or  proposed  to  be 
used,  as  well  as  the  purpose  for  which 
the  spec  trum  is  cmrently  allocated. 

73.  Fcr  services  in  which  the 
Commis  sion  decides  to  adopt 
competi  live  bidding,  is  there  a  licensing 
scheme  that  it  could  use  as  an 
altemat  ve  to  geographic  area  licensing? 
Are  thei  e  any  services  in  which  the 
Commis  sion  presently  uses  site-specific 
licensin  ?  that  it  should  continue  to 
license  i  )n  a  site-by-site  basis?  The 
Commission  notes,  in  particular,  that 
some  pi  ivate  users  have  argued  that 
their  un  ique  geographic  coverage 
requirei  aents  make  it  difficult  for  these 
needs  tc  be  met  through  geographic  area 
licensin  i  schemes.  The  Commission 
also  see  cs  comment  on  how,  assuming 
geographic  area  licensing  is  used,  its 
implemfentation  could  affect  the  private 
land  mc  bile  radio  fi'equency 

coordin  ition  process.  In  its  39  GHz 
Report  ( ind  Order,  ET  Docket  No.  95- 
183,  FC  :  97-391,  63  FR  6079.  February 
6,  1998,  the  Commission  observed  that 
frequen  :y  coordination  techniques  for 
emergin  g  point-to-point  technologies  are 
no  longi  !r  adequate.  When  geographic 
area  lic(  uses  are  to  be  awarded  through 
compel  tive  bidding,  what  role,  if  any, 
should  he  frequency  coordinators 
serve?  1 1  which  services  and  frequency 
bands,  <  nd  on  what  conditions  would 
frequen  :y  coordination  continue  to 
serve  tl  3  public  interest? 

74.  T  le  Commission  also  seeks 
commei  it  on  ways  in  which  it  might 
convert  existing  licensing  to  geographic 
licensir  g.  A  Petition  for  Rulemaking 
filed  by  the  American  Mobile 
Telecor  imunications  Association,  Inc., 
(AMTA  proposes  to  require  most  Part 
90  licer  sees  in  the  bands  between  222 
MHz  an  d  896  MHz,  excluding  Public 
Safety  1  censees,  to  use  technology  that 
achieve  s  the  equivalent  of  one  voice 
path  pe  ■  12.5  kHz  of  spectrum,  using  a 
25  kHz  Tequency,  and  to  involuntarily 
modify  to  secondary  status  the  licenses 


of  licensees  that  fail  to  meet  this 
requirement  after  a  transition  period. 
See  AMTA  Petition  for  Rulemaking, 
RM-9332,  Public  Notice,  Report  No. 
2288  (rel.  July  31,  1998).  Alternatively, 
the  Conunission  could  deal  with 
licensees  that  fail  to  migrate  to  more 
efficient  equipment  by  relocating  them 
to  shared  frequency  bands,  which 
would  be  more  compatible  with  the 
incumbents'  present  use  because  it 
would  prevent  inefficient  users  from 
benefiting  from  the  capacity  created  by 
other,  more  spectrum-efficient, 
licensees.  Relocating  inciunbents  to 
shared  spectrum  might  also  be 
appropriate  for  site-based  incumbents  in 
bands  that  are  converted  to  geographic 
area  licensing,  for  similar  reasons  of 
compatibility.  The  Commission  seeks 
comment  on  the  use  of  relocation  to 
facilitate  the  conversion  of  spectrum  to 
geographic  licensing. 

75.  Because  the  Commission  believes 
that  the  geographic  definition  used 
should  correspond  as  much  as  possible 
to  the  geographic  area  that  licensees 
seek  to  serve,  it  proposes  to  establish  the 
size  of  geographic  licensing  areas  in 
service-specific  proceedings,  as  it  has 
done  in  the  past.  However,  the 
Commission  seeks  comment  on  whether 
smaller  geographic  areas  would  be 
desirable  for  private  internal  radio 
services,  because  they  would  best 
approximate  the  service  area  desired  by 
the  small  businesses  and  other  users 
that  typically  characterize  the  private 
radio  services.  The  Commission  also 
seeks  comment  on  whether  in  any  of  the 
services  that  will  be  subject  to 
competitive  bidding  for  the  first  time,  it 
would  be  beneficial  to  establish 
geographic  licensing  areas  smaller  than 
EAs.  Are  there  any  other  geographic 
boundaries  that  could  be  used  to 
establish  smaller  geographic  licensing 
areas,  such  as  the  boundaries  of  existing 
counties  or  boundaries  established  by 
the  U.S.  Postal  Service  to  assign  zip 
codes? 

76.  The  Commission  has  found  the 
short-form  application  process  used  in 
conjunction  with  its  auctions  to  be  the 
most  efficient  means  of  determining  if 
mutual  exclusivity  exists.  The 
Commission  seeks  comment  on 
whether,  in  those  services  or  classes  of 
services,  if  any,  for  which  it  will  be 
required  to  assign  licenses  by 
competitive  bidding,  it  should  continue 
to  use  a  short-form  application  process 
to  determine  which  license  applications 
are  mutually  exclusive.  The 
Commission  seeks  comment  on  whether 
there  is  a  cost-effective  alternative  to  use 
of  the  short-form  application  process  as 
a  means  of  determining  when 
applications  are  mutually  exclusive. 


The  Commission  also  seeks  comment  on 
whether  there  are  any  other  auction 
designs  or  procedures,  or  service 
regulations  that  could  be  used  to  limit 
the  occurrence  of  mutual  exclusivity  in 
services  that  have  become  auctionable 
under  its  expanded  authority. 

77.  Finally,  the  Commission  notes 
that  it  traditionally  has  established 
licensing  on  a  service-specific  basis, 
taking  into  account  the  particular 
characteristics  of  the  service,  including 
its  purposes  and  the  technology  to  be 
used.  Similarly,  although  the 
Commission  adopted  a  uniform  set  of 
competitive  bidding  rules  in  the  Part  1 
Third  Report  and  Order,  to  provide  for 

a  more  consistent  and  efficient  licensing 
process  for  all  auctionable  services,  it 
also  indicated  that  it  would  continue  to 
adopt  service-specific  auction 
procedures  where  it  finds  that  its 
general  competitive  bidding  procedures 
are  inappropriate.  Thus,  although  the 
Commission  seeks  comment  in  this 
NPRM  on  the  licensing  schemes  and 
various  aspec:ts  of  auction  design  and 
methodology  that  should  be  applied  to 
services  newly  auctionable  under  the 
revised  statute,  it  recognizes  that  many 
issues  are  more  appropriately  addressed 
on  a  service-specific  basis.  The 
Commission  may  therefore  use  service- 
specific  proceedings  to  tailor  licensing, 
service,  and  auction  rules  of  specific 
services  or  classes  of  services  to 
implement  decisions  ultimately  taken  in 
this  and  any  subsequent  dockets. 

IV.  Auction  Design 

A.  Competitive  Bidding  Methodology 
and  Design 

78.  As  explained  in  paragraph  23, 
supra,  even  though  a  reference  to  the 
public  interest  objectives  outlined  in 
Section  309(j)(3)  is  no  longer  included 
in  Section  309(j)(2),  the  objectives  of  the 
Commission's  competitive  bidding 
system  remain  unchanged.  In  designing 
competitive  bidding  methodologies. 
Section  309(j)(3)  requires  that  the 
Commission  promote  development  and 
rapid  deployment  of  new  technologies 
and  services;  promote  economic 
opportunity  and  competition,  and 
ensure  that  new  and  innovative 
technologies  are  readily  accessible  to 
Americans;  recover  for  the  public  a 
portion  of  the  value  of  the  spectrum; 
and  promote  efficient  and  intensive  use 
of  the  electromagnetic  spectrum.  For 
those  services  that  the  Commission 
determines  are  potentially  auctionable 
as  a  result  of  the  Balanced  Budget  Act 
redefining  its  auction  authority,  the 
Commision  seeks  comment  below  on 
how  to  implement  competitive  bidding 
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in  a  manner  that  will  further  those 
objectives. 

79.  The  Commission  has  previously 
observed  that  the  use  of  competitive 
bidding  to  assign  geographic  overlay 
licenses  in  private  radio  services  would 
promote  spectrum  efficiency.  This 
approach  would  promote  competition 
among  licensees,  which,  in  turn,  would 
provide  market-based  incentives  for 
efficient  spectrum  use.  In  particular, 
incumbents  would  be  able  to  continue 
existing  operations  without  harmful 
interference,  and  overlay  licensees 
would  be  able  to  negotiate  voluntary 
mergers,  buyouts,  frequency  swaps,  or 
similar  arrangements  wath  incumbents. 
Thus,  the  overlay  licensee  would  incur 
an  opportunity  cost  if  spectrum  is  not 
used  as  efficiently  as  possible  and 
would  have  incentives  to  promote 
spectrum  efficiency.  Another  method 
for  introducing  market-based  incentives 
and  encouraging  greater  spectrum 
efficiency  in  the  private  radio  service 
bands  is  to  implement  market-based 
user  fees  as  an  alternative  to,  or  in 
conjunction  with,  competitive  bidding. 
The  Commission  has  previously  sought 
comment  on  the  implementation  of  user 
fees  and  it  continues  to  believe  that 
market-based  user  fees  are  a  desirable 
means  for  encouraging  greater  spectrum 
efficiency.  However,  the  Commission 
does  not  ciu-rently  have  statutory 
authority  to  impose  spectrum  user  fees. 

80.  The  Conmiission  is  cognizant  of 
private  wireless  operators'  concerns 
about  their  ability  to  compete  for 
spectrum  in  the  open  market  with 
commercial  wireless  service  providers 
operating  their  systems  as  a  direct 
source  of  revenue.  The  Commission 
realizes  that  some  private  wireless 
licensees  may  be  concerned  that 
auctioning  licenses  for  private  internal 
radio  services  will  lead  to  a 
concentration  of  licenses  in  the  hands  of 
a  few  operators  in  each  market  to  the 
detriment  of  small  businesses.  With 
these  concerns  in  mind,  the 
Conunission  seeks  to  develop  a 
competitive  bidding  process  that  is 
tailored  to  the  specific  characteristics  of 
the  private  radio  services,  the  various 
purposes  for  which  spectrum  in  those 
services  is  used,  and  the  needs  of  the 
various  types  of  entities  holding 
licenses  in  those  services. 

81.  In  many  of  its  previous  auctions, 
the  Commission  has  used  the 
simultaneous  multiple-round 
competitive  bidding  design.  In  a 
simultaneous  multiple-roimd  auction, 
bidding  is  open  on  all  licenses  or 
permits  at  once,  and  may  remain  open 
on  all  licenses  until  no  more  bids  are 
received  on  any  license.  By  contrast,  in 
a  sequential  auction,  licenses  or  permits 


are  auctioned  one  at  a  time,  and  bidding 
ends  on  one  license  before  bids  are 
accepted  for  another  license. 
Simultaneous  multiple-round  bidding 
has  the  advantage  of  affording  bidders 
more  information  during  the  auction 
concerning  the  value  that  competing 
bidders  place  on  what  is  being 
auctioned  than  is  the  case  with  single- 
round  or  sequential  bidding.  For  this 
reason,  simultaneous  multiple-round 
bidding  is  more  likely  to  result  in  the 
party  that  values  the  spectnmi  the  most 
acquiring  the  license.  Section  1.2103(a) 
of  the  Commission's  rules,  47  CFR 
1.2103(a),  sets  out  the  various  types  of 
auction  designs  from  which  the 
Commission  may  choose  to  award 
licenses  for  services  or  classes  of 
services  subject  to  competitive  bidding. 
However,  under  Section  309(j)  the 
Commission  also  has  authority  to  design 
and  test  other  auction  methodologies. 
For  example,  in  Section  3002(a)  of  the 
Balanced  Budget  Act,  Congress  directed 
that  the  Commission  design  and  test 
competitive  bidding  using  a  contingent 
combinatorial  bidding  system. 
Combinatorial  bidding,  also  known  as 
package  bidding,  allows  bidders  to  place 
single  bids  for  groups  of  licenses. 

82.  The  Commission  seeks  comment 
on  whether  alternate  competitive 
bidding  designs  and  methodologies 
should  be  considered  for  any  private 
radio  services  that  may  be  determined  to 
be  auctionable  as  a  result  of  the 
Balanced  Budget  Act.  Would  the  same 
auction  methodology  be  appropriate  for 
all  newly  auctionable  services  or  are 
different  methodologies  warranted? 
Should  the  type  of  auction  vary 
depending  on  the  type  of  private  service 
involved,  the  number  of  licenses  at 
stake,  the  number  of  bidders  that  are 
likely  to  participate,  and  the  degree  to 
which  interdependence  may  be 
important  to  those  likely  to  bid  on  a 
license  in  a  particular  service  or  band? 

83.  The  Commission  also  recognizes 
that  private  internal  radio  service 
licensees  using  spectrum  to  conduct 
their  day-to-day  business  operations 
may  not  be  able  to  wait  a  significant 
amoimt  of  time  to  obtain  authorizations 
for  the  frequencies  they  need  to  conduct 
their  businesses.  The  Commission 
therefore  seeks  comment  on  the 
frequency  with  which  it  should  conduct 
auctions  of  private  radio  services 
spectnmi  that  it  determines  is 
auctionable,  and  whether  it  should 
conduct  such  auctions  at  regularly 
scheduled  intervals. 

B.  Eligibility  Requirements 

84.  Because  private  radio  services  are 
dedicated  to  use  by  a  defined  group  of 
eligible  users,  the  Commission's  service 


regulations  set  forth  specific  limitations 
on  who  is  eligible  to  use  each  service. 
For  private  services  that  may  be  subject 
to  competitive  bidding  for  the  first  time, 
the  Commission  seeks  comment  below 
on  whether  such  eligibility  restrictions 
should  limit  who  is  eligible  to 
participate  in  the  auctions  of  spectrum 
in  those  services.  The  Commission  also 
seeks  comment  on  other  means  by 
which  it  can  tailor  a  competitive 
bidding  system  to  ensure  that  private 
wireless  users  have  a  reasonable 
opportunity  to  obtain  sufficient 
spectrum  to  meet  the  needs  of  their  day- 
to-day  business  operations. 

85.  With  respect  to  private  radio 
services  that  may  be  licensed  using 
competitive  bidding,  the  Commission 
seeks  comment  on  whether  it  should 
conduct  limited-eligibility  auctions  by 
establishing  eligibility  criteria  that 
restrict  the  types  of  entities  that  may  bid 
on  such  auctionable  spectrum.  If  the 
Commission  decides  to  conduct  limited- 
eligibility  auctions,  how  should  it 
define  the  class  of  eligible  bidders?  For 
services  that  may  be  auctionable  for  the 
first  time,  should  the  Commission 
define  eligibility  to  bid  in  the  same 
manner  as  it  has  previously  defined 
eligibility  to  hold  an  authorization  in 
that  service?  For  each  auctionable 
service,  should  the  Commission 
establish  multiple  classes  of  eligible 
applicants  and  assign  priority  status  to 
certain  classes,  so  that  applicants  with 
higher  priority  classifications  would  be 
allowed  to  bid  on  licenses  before 
applicants  with  lower  priority 
classifications? 

86.  Should  the  class  or  classes  of 
entities  eligible  to  bid  in  a  spectrum 
auction  for  private  radio  services  be 
based  only  on  the  purpose  for  which  the 
spectnmi  will  be  used,  or  should  the 
Commission  also  establish  eligibility 
criteria  based  on  the  size  of  the 
applicant?  What  other  standards  could 
the  Commission  use  to  establish 
eligibility  to  bid  on  auctionable  private 
radio  services  spectrum?  If  the 
Commission  establishes  size  standards 
for  eligibility,  should  it  adopt  the  Small 
Business  Administration's  (SBA)  size 
standards  under  the  Standard  Industrial 
Classifications  ("SIC"),  see  13  CFR 
121.201,  or  should  it  estabfish  size 
standards  on  a  service-specific  basis, 
taking  into  account  the  characteristics 
and  capital  requirements  of  particular 
private  services? 

87.  If  the  Conmiission  decides  to 
establish  size  standards  on  a  ser\ice- 
specific  basis,  should  it  measure  an 
applicant's  size  by  gross  revenues,  total 
assets,  or  some  other  standard?  In  the 
Part  1  Third  Report  and  Order,  the 
Commission  decided  that  its  service- 
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specific  small  business  definitions  will 
be  expn  ssed  in  terms  of  average  gross 
'  revenue  5  over  the  preceding  three  years 
"not  to  lixceed"  particular  amounts, 
because  it  believes  that  average  gross 
revenue  s  provide  an  accurate,  equitable, 
and  easi  ly  ascertainable  measure  of 
businesi  i  size.  Should  the  Commission 
similarl  i  adopt  average  gross  revenues 
as  a  mej  sure  of  business  size  for  the 
purpose  of  determining  eligibility  for 
auction!  ible  private  radio  services 
spectrum?  If  the  Commission  decides  to 
use  avei  age  gross  revenues  as  its 
measure  of  applicant  size,  should  it  use 
the  unif  3rm  definition  of  gross  revenues 
that  it  adopted  for  all  auctionable 
services  in  its  Part  1  rules?  See  47  C.F.R. 
1.2110{n).  If  applicant  eligibility  is  to 
be  basec  on  gross  revenues  or  total 
assets,  vrhat  dollar  amounts  should  be 
set  as  the  eligibility  thresholds? 

88.  The  Commission  seeks  comment 
on  whemer  entities  eligible  for  licenses 
in  the  p  iblic  safety  radio  services 
should  i  ilso  be  eligible  to  bid 
competi  tively  with  other  applicants  for 
frequent  :ies  allocated  for  private  internal 
or  comii  lercial  use.  Applicants  seeking 
spectrum  for  public  safety  radio  services 
without  bidding  competitively  are  able 
to  applj  for  spectrum  that  the 
Commis  sion  has  specifically  allocated 


for  that 


jurpose  or  file  a  waiver  request 


for  unas  signed  spectrum  pursuant  to 


Section 


337(c).  However,  the 


Commii  sion  could  allow  those  same 
entities  to  participate  in  auctions  of 
other  sp  ectrum  that  it  has  designated  for 
private 


)r  commercial  radio  services. 


The  Coi  [imission  seeks  comment  on  this 


propose  I 

89." 
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Commission  also  requests 
on  whether  providers  of 

wireless 
unications  services  should  be 
in  one  or  more  of  the  classes 
eligible  to  bid  on  auctionable 
adio  service  spectrum.  The 
seeks  comment  on  the 
hat  should  be  used  to 

between  applicants  seeking 
for  use  in  conducting  their 
businesses  and  those  seeking 
s  jectrum  as  providers  of 
ial  wireless 

services.  Should 
telecommunications  service 
be  allowed  to  bid  on  spectrum 
for  private  radio  services,  only 
mmit  to  using  the  spectrum  to 
private  communications  needs 
entities  eligible  to  hold  licenses 
private  radio  services? 
Another  approach  to  auctioning 
for  private  radio  services 
to  permit  any  qualified  entity 
such  spectrum,  but  to  establish 
either  set  aside  specific 
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licenses  or  confer  certain  financial 
benefits,  such  as  bidding  credits,  on 
applicants  that  meet  certain  criteria.  The 
Commission  seeks  comment  on  what 
eligibility  criteria  it  should  employ  if  it 
decides  to  establish  a  special  class  of 
licensee  for  the  private  internal  radio 
services.  As  an  alternative  to  business 
size  standards,  should  the  Commission 
establish  spectrum  caps  that,  if 
exceeded,  would  preclude  eligibility  for 
such  spectrum  set-asides  or  favorable 
financial  treatment? 

C.  Band  Manager  Licenses 

91.  Today,  applicants  for  PLMRS 
licenses  must  obtain  a  ft-equency 
recommendation  from  a  certified 
coordinator  in  order  to  prosecute  a 
license  application  before  the 
Commission.  The  certified  coordinators 
base  their  frequency  recommendations 
on  detailed  operational  and  technical 
requirements  set  forth  in  Part  90  of  our 
Rules.  In  considering  how  private  radio 
services  should  be  licensed  to  meet 
current  and  projected  needs  for  internal 
communications  capacity,  the 
Commission  seeks  comment  on  whether 
the  public  interest  would  be  served  by 
establishing  a  new  class  of  licensee 
called  a  "Band  Manager." 

92.  As  considered  here,  a  Band 
Manager  would  be  eligible  to  apply  for  . 
a  private  radio  license,  with  mutually 
exclusive  applications  subject  to 
resolution  through  competitive  bidding. 
The  Conmiission's  principal  role  would 
be  to  allocate  spectrum  for  private 
services,  establish  the  size  and  scope  of 
the  Band  Manager  license,  and  conduct 
auctions  if  mutually  exclusive 
applications  are  received.  As  a 
condition  of  the  Band  Manager  license, 
the  Band  Manager  would  be  required  to 
restrict  its  operations  to  the  offering  of 
internal  communications  services  and/ 
or  capacity  to  an  identified  class  of 
private  radio  eligibles.  A  Band  Manager 
would  be  authorized  to  sublicense 
portions  of  its  license  to  specific  eligible 
users  for  a  length  of  time  not  to  exceed 
the  expiration  of  the  initial  license  term. 
Under  this  approach,  the  Band  Manager 
would  remain  a  Commission  licensee, 
and  would  be  held  solely  responsible 
for  its  sublicensor's  compliance  with  the 
Commission's  riiles.  The  Commission 
notes  that  the  Band  Manager  may  be 
akin  to  a  commercial  licensee  that  offers 
capacity  on  its  system,  via  resale,  for 
example,  to  an  end  user  that  is  not 
directly  licensed  by  the  Commission. 
Band  Manager  sublicense  arrangements 
would  be  accomplished  through  private 
contractual  arrangements  between  the 
Band  Manager  and  eligible  users,  in  a 
manner  similar  to  agreements  reached 


between  commercial  licensees  and 
resellers. 

93.  At  the  outset,  the  Commission 
seeks  comment  on  how  the  concept  of 
a  Band  Manager  fits  within  its  overall 
spectrum  management  responsibilities. 
For  example,  would  the  creation  of  a 
Band  Manager  be  consistent  with  the 
Commission's  spectrum  management 
obligations  under  various  sections  of  thp 
Communications  Act?  See,  e.g.,  47 
U.S.C.  1,  301,  303(c),  (d).  The 
Commission  also  seeks  comment  on 
whether  this  concept  is  consistent  with 
its  obligation  to  determine  whether  the 
public  interest,  convenience  and 
necessity  will  be  served  by  the  grant  of 
each  application  filed  with  the 
Commission  for  use  of  the  radio 
spectrum.  See  47  U.S.C.  309(a).  In  this 
regard,  the  Commission  seeks  comment 
on  whether  Band  Managers,  as 
described  above,  would  effectively  be 
allocating  spectrum  or  assuming  the 
Commission's  spectrum  management 
responsibilities,  or  simply  acting  as 
licensees  with  various  tj^es  of  end  user 
customers. 

94.  The  Commission  notes  that 
private  radio  systems  serve  a  wide 
variety  of  specialized  communications 
needs  that  historicdly  have  not  been 
fulfilled  by  commercial  service 
providers.  Because  market  forces  have 
not,  to  date,  played  a  role  in  the 
availability  and  licensing  of  private 
spectrum,  the  Commission  lacks  a 
reliable  method  for  objectively  gauging 
current  and  future  demand  for  private 
spectrum.  Making  a  Band  Manager 
license  available  at  auction  for  the  sole 
purpose  of  making  spectrum  available 
for  private  radio  service  users  may 
enable  the  Conmiission  to  use  market 
forces  to  determine  private  spectnma 
requirements. 

95.  Creation  of  the  Band  Manager 
license  could  further  privatize  the 
Commission's  licensing  of  private  radio 
spectrum.  Competition  among  Band 
Managers  would  serve  to  regulate  price, 
quality,  and  availability  of  services. 
Private  radio  users  could  generally 
benefit  through  assured  availability  of 
the  types  of  quality,  customized  services 
that  may  not  be  readily  available  from 
cellular,  paging,  PCS  or  SMR  service 
providers.  Competition  among  Band 
Managers  would  ensure  that  the 
available  spectrum  is  used  in  the  most 
economically  efficient  manner  to  meet 
the  varied  and  assorted  needs  of  the 
private  user  conununity.  The 
Commission  seeks  comment  on  the 
costs  and  benefits  of  Band  Manager 
licenses  relative  to  alternative  methods 
of  providing  internal  communications 
services.  To  what  extent  can  licensees 
such  as  PCS  providers  currently  meet 
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the  requirements  of  private  users  with 
commercial  services?  Can  such 
licensees  already  exercise  some,  or  all, 
of  the  functions  of  a  Band  Manager 
licensee  by  sublicensing  spectrum  to 
private  users?  If  so,  to  vkrhat  extent  are 
they  doing  so?  Are  they  likely  to  expand 
such  sublicensing  arrangements  in  the 
future  as  the  demand  for  private  uses 
increases?  Would  restrictions  on  eligible 
users  and  uses  attached  to  Band 
Manager  licenses  be  an  appropriate 
response  to  a  market  failiu-e  that 
discourages  current  licensees  from 
acting  as  Band  Managers?  To  what 
extent  can  partitioning  and 
disaggregation  of  current  licenses  meet 
the  demand  for  internal 
commimications  capacity?  Compared  to 
the  ciurent  system  of  frequency 
coordination  and  direct  licensing  of 
private  users,  would  Band  Managers 
ensure  that  spectrum  is  used  more 
efficiently?  Would  allowing  Band 
Managers  to  charge  private  users  for 
spectrum  use  tend  to  discourage 
spectrally  wasteful  and  low  value  uses? 
Would  Band  Managers  have  a  greater 
incentive  than  frequency  coordinators  to 
consider  futiu-e  spectrum  requirements 
when  making  spectnun  available  for 
current  uses  because  thefr  profit  is  more 
closely  tied  to  maximizing  the  value  of 
the  spectrum  over  the  entire  expected 
license  term? 

96.  In  addition  to  comment  on  the 
general  concept  of  the  Band  Manager 
license,  the  Commission  asks  for 
comment  on  the  full  range  of 
implementation  issues.  If  adopted, 
where  might  Band  Manager  licenses 
best  be  applied?  Should  they  be  limited 
to  any  newly  available  spectrum  for 
private  radio  services  or  should  they  be 
created  as  overlay  licenses  on  certain 
bands  already  allocated  for  private  radio 
services?  Should  the  Commission 
establish  any  additional  eligibility  or 
use  restrictions  in  connection  with  the 
Band  Manager  license,  and  if  so,  what 
are  the  public  interest  benefits  that 
would  result  from  such  additional 
restrictions?  In  this  respect,  the 
Commission  seeks  comment  on  how  it 
can  ensm-e  fair  and  nondiscriminatory 
access  by  private  radio  users  to 
spectrum  licensed  to  a  Band  Manager  in 
the  user's  geographic  area.  Additionally, 
should  the  Commission  adopt  rules  that 
limit  to  private  uses  spectnun  that  is 
licensed  to  Band  Managers  and/or 
sublicensed  to  eligible  users?  The 
Commission  asks  for  comment  on 
whether  the  Band  Manager  should  be 
authorized  to  partition  and  disaggregate 
its  license,  and  if  so,  should  there  be 
any  limitations  on  this  authority,  or 
should  the  Band  Manager  be  required  to 


retain  some  portion  of  its  license?  The 
Commission  also  seeks  comment  on 
whether  it  should  impose  buildout  or 
use  requirements  on  Band  Managers  to 
ensure  that  spectrum  assigned  to  Band 
Managers  is  used  efficienUy.  The 
Commission  seeks  comment  on  other 
requirements  that  it  could  adopt  to 
ensure  that  spectrum  licensed  to  Band 
Managers  would  be  used  to  meet  the 
varied  needs  of  the  private  user 
community.  Finally,  the  Commission 
seeks  comment  on  the  enforcement 
measures,  including  license 
cancellation,  to  which  a  Band  Manager 
licensee  should  be  subject  if  it 
administers  its  spectrum  in  a  manner 
that  is  inconsistent  with  the 
requirements  of  the  Commission's 
service  rules. 

97.  The  Commission  also  seeks 
comment  on  whether  an  applicant  for  a 
Band  Manager  license  should  receive 
priority  over  other  competing  bidders 
through  use  of  some  level  of  bidding 
credit.  Conunenters  should  also  address 
whether  the  Commission  should 
conduct  auctions  that  are  hmited  to  the 
grant  of  Band  Manager  licenses,  or 
whether  it  should  hold  auctions  for 
particular  blocks  of  spectrum,  with  the 
Band  Manager  licenses  being  one  of 
many  potential  uses. 

98.  As  noted,  it  would  be  essential 
that  each  geographic  area  have  several 
competing  Band  Managers  so  that 
market  forces  would  substitute  for 
regulation  of  rates  and  services.  The 
Commission  therefore  seeks  comment 
on  whether  it  should  grant  more  than 
one  Band  Manager  license  in  a 
geographic  area  to  allow  for  competition 
among  Band  Managers.  The 
Commission  also  asks  for  comment  on 
what  types  of  limitations  on  ownership 
and  control  of  Band  Manager  licenses 
should  be  imposed  to  preserve 
competition  and  market-based 
incentives.  Commenters  should  address 
both  the  amount  of  spectnun  contained 
in  each  Band  Manager  license,  as  well 
as  the  geographic  area  that  each  such 
license  might  encompass.  In  addition, 
commenters  should  provide 
recommendations  for  attribution  of 
ownership  and  control  of  Band  Manager 
licenses. 

D.  Processing  of  New  Applications 

99.  In  services  where  the  Commission 
has  transitioned  to  geographic  area 
licensing  and  auction  rules,  it  has 
suspended  acceptance  of  new  license 
applications  until  such  time  as  it  adopts 
final  rules  and  begins  accepting 
applications  to  participate  in  the 
auction  for  spectrum  in  those  services. 
The  Commission  has  stated  that  the 
purpose  of  such  an  application  freeze  is 


to  deter  speculative  applications  and 
ensure  that  the  goals  of  the  rule  making 
are  not  compromised. 

100.  For  services  in  which  licenses 
will  be  assigned  by  auction  for  the  first 
time,  the  Conunission  seeks  comment 
on  the  measures  it  should  take  to 
prevent  applicants  from  using  the 
current  application  and  licensing 
processes  to  engage  in  speculative 
activity  prior  to  its  adoption  of  auction 
rules,  thus  limiting  the  effectiveness  of 
the  decisions  made  in  this  proceeding. 
One  approach  would  be  to  temporarily 
suspend  acceptance  of  applications  for 
new  licenses,  amendments,  or  major 
modifications  in  frequency  bands  for 
which  the  Commission  proposes  to 
adopt  competitive  bidding  in  the  future. 
Alternatively,  the  Commission  could 
adopt  interim  rules  imposing  shorter 
time  periods  for  construction  or  build- 
out.  For  example,  the  Commission  could 
impose  a  construction  deadline  as  short 
as  five  months  from  licensing,  which 
might  be  an  effective  means  of  ensuring 
that  applicants  seek  only  those  licenses 
for  which  they  have  an  immediate  need. 
The  Commission  seeks  comment  on  this 
proposal  and  on  whether  there  are  any 
other  measures  that  would  deter 
speculative  applications  in  services 
where  it  proposes  to  assign  licenses  by 
auction. 

V.  Procedural  Matters 

K^A.  Ex  Parte  Rules— Permit-But-Disclose 
Proceeding 

101.  This  is  a  permit-but-disclose 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  Commission 
rules.  See  generally  47  CFR  1.1202, 
1.1203,  and  1.1206. 

B.  Initial  Regulatory  Flexibility  Analysis 

102.  As  required  by  the  Regulatory 
Flexibility  Act,  see  5  U.S.C.  603,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  impact  on 
small  entities  of  the  proposals  suggested 
in  the  Notice  of  Proposed  Rule  Making. 
The  IRFA  is  set  forth  below  and  in 
Appendix  A  of  the  NPRM.  Written 
public  comments  are  requested  on  the 
IRFA.  These  comments  must  be  filed  in* 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  NPRM, 
and  they  must  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  Initial  Regulator}' 
Flexibility  Analysis.  The  Commission's 
Office  of  Public  Affairs,  Reference 
Operations  Division,  will  send  a  copy  of 
this  NPRM,  including  the  IRFA,  to  the 
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Chief  Cc  unsel  for  Advocacy  of  the  Small 
Busines:  i  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act,  see 
5  U.S.C.  603(a). 

C.  Initio  Paperwork  Reduction  Act  of 
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Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
The  Portals,  445  Twelfth  Street,  SW, 
Washington,  DC  20554. 

107.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Information 
Center,  445  Twelfth  Street,  SW,  Room 
CY-A257,  Washington,  DC  20554. 

E.  Further  Information 

108.  For  further  information 
concerning  this  Notice  of  Proposed  Rule 
Making,  contact  Gary  D.  Michaels, 
Auctions  and  Industry  Analysis 
Division,  (202)  418-0660,  or  Scot  Stone, 
Public  Safety  and  Private  Wireless 
Division,  (202)  418-0680,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

F.  Ordering  Clauses 

109.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  4(i),  303(r),  and 
309(j)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.154{i), 
303(r),  and  309(j),  this  Notice  of 
Proposed  Rule  Making  is  hereby 
adopted. 

110.  It  is  further  ordered  that  the 
Office  of  Public  Affairs,  Reference 
Operations  Division,  shall  send  a  copy 
of  this  Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Initial  Regulatory  Flexibility  Analysis 

111.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  see  5  U.S.C.  603, 
the  Commission  has  prepared  this 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
Notice  of  Proposed  Rule  Making 
(NPRM).  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided  above 
in  paragraph  104.  The  Commission  will 
send  a  copy  of  the  NPRM,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 
See  5  U.S.C.  603(a). 

A.  Need  for  and  Objectives  of  the 
Proposed  Rules 

112.  This  rule  making  proceeding  is 
initiated  to  evaluate  the  impact  of  the 
Balanced  Budget  Act  of  1997  on  the 
Commission's  auction  authohtv  for 


wireless  telecommunications  services. 
The  Balanced  Budget  Act  revised  the 
original  auction  standard  established 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  The  NPRM 
seeks  comment  on  how  the  Balanced 
Budget  Act's  amendments  to  Section 
309(j)  affect  the  Commission's 
determinations  of  what  services  are 
auctionable.  The  NPRM  also  seeks 
comment  on  the  scope  of  the  Balanced 
Budget  Act's  exemption  fi-om 
competitive  bidding  for  licenses  and 
permits  issued  for  public  safety  radio 
services.  The  NPRM  also  seeks  comment 
on  a  Petition  for  Rule  Making  that 
proposes  the  establishment  of  a  new 
radio  service  pool  for  use  by  electric, 
gas,  and  water  utilities,  petroleum  and 
natural  gas  pipeline  companies,  and 
railroads,  and  on  implementation  of 
Section  337(c),  which  provides  for  the 
licensing  of  unassigned  frequencies 
under  certain  circumstances  to  entities 
seeking  to  provide  public  safety 
services.  In  addition,  the  NPRM  seeks 
comment  on  whether  the  Balanced 
Budget  Act's  amendments  to  Section 
309(j)  require  the  Commission  to  revise 
its  licensing  schemes  and  license 
assignment  methods  to  provide  for 
competitive  bidding  in  services  that  it 
previously  determined  were  not 
auctionable,  and  on  how  such  schemes 
for  new  services  might  be  established. 
Additionally,  the  NPRM  seeks  comment 
on  how  the  Commission  might 
implement  competitive  bidding  to 
award  licenses  in  services  that  will  be 
auctionable  for  the  first  time. 

R.  Legal  Basis 

113.  This  action  is  authorized  under 
Sections  4(i),  303(r),  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(r),  and 
309(j). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

114.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  5  U.S.C.  601(6).  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  unless  the  Commission 
has  developed  one  or  more  definitions 
that  are  appropriate  for  its  activities.  See 
5  U.S.C.  601(3).  Under  the  Small 
Business  Act,  a  "small  business 
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concern"  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  15  U.S.C.  632.  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  5  U.S.C. 
601(4).  Nationwide,  as  of  1992,  there 
were  approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  5  U.S.C.  601(5).  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  U.S.  Bureau  of  the  Census 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  the 
Commission  estimates  that  81,600  (91 
percent)  are  small  entities.  The  policies 
and  rules  proposed  in  the  NPflM  would 
affect  a  number  of  small  entities  who  are 
either  licensees  or  who  may  choose  to 
become  applicants  for  licenses  in 
wireless  services.  Below,  the 
Commission  further  describes  and 
estimates  the  number  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  the  proposed  policies  and 
rules,  if  adopted. 

a.  Cellular  Radiotelephone  Service 

115.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to  radiotelephone 
(wireless)  companies.  This  definition 
provides  that  a  small  entity  is  a 
radiotelephone  company  employing  no 
more  than  1,500  persons.  See  13  CFR 
121.201  (Standard  Industrial 
Classification  (SIC)  Code  4812).  The  size 
data  provided  by  the  SBA  does  not 
enable  us  to  make  a  meaningful  estimate 
of  the  number  of  cellular  providers 
which  are  small  entities  because  it 
combines  all  radiotelephone  companies 
with  1000  or  more  employees.  The  1992 
Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
is  the  most  recent  information  available. 
This  docimient  shows  that  only  twelve 
radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  even  if  all  twelve  of  these 


firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  The  Commission  assumes, 
for  purposes  of  this  IRFA  that  nearly  all 
of  the  current  cellular  licensees  are 
-     small  entities,  as  that  term  is  defined  by 
the  SBA. 

116.  The  most  reliable  source  of 
information  regarding  the  number  of 
cellular  service  providers  nationwide 
appears  to  be  data  the  Commission 
publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  The  report  places  cellular 
Hcensees  and  Personal  Communications 
Service  (PCS)  licensees  in  one  group. 
According  to  the  data  released  in 
November,  1997,  there  are  804 
companies  reporting  that  they  engage  in 
cellular  or  PCS  service.  It  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees; 
however,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  qualifying  as  small  business 
concerns  under  the  SBA's  definition. 
For  purposes  of  this  IRFA,  the 
Commission  estimates  that  there  are 
fewer  than  804  small  cellidar  service 
carriers. 

b.  Broadband  and  Narrowband  PCS 

117.  Broadband  PCS.  The  broadband 
PCS  spectrum  is  divided  into  six 
frequency  blocks  designated  A  through 
F,  and  the  Commission  has  auctioned 
licenses  in  each  block.  Frequency  blocks 
C  and  F  have  been  designated  by  the 
Commission  as  "entrepreneurs'  blocks," 
and  participation  in  auctions  of  C  and 
F  block  licenses  is  limited  to  entities 
qualifying  imder  the  Commission's  rules 
as  entrepreneurs.  The  Commission's 
rules  define  an  entrepreneur  for 
purposes  of  C  and  F  block  auctions  as 
an  entity,  together  with  affiliates,  having 
gross  revenues  of  less  than  $125  million 
and  total  assets  of  less  than  $500  miUion 
at  the  time  the  FCC  Form  175 
application  is  filed.  For  blocks  C  and  F, 
the  Commission  has  defined  "small 
business"  as  a  firm  that  had  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years, 
and  "very  small  business"  has  been 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years.  See  47 
CFR  24.720(b)(1),  (2).  These  definitions 
of  "small  business"  and  "very  small 
business"  in  the  context  of  broadband 
PCS  auctions  have  been  approved  by  the 
SBA.  No  small  businesses  within  the 


SBA-approved  definitions  bid 
successfully  for  licenses  in  blocks  A  and 

B.  In  the  first  two  C  block  auctions, 
there  were  90  bidders  that  qualified  as 
small  entities  and  won  licenses  in  block 

C.  In  the  first  auction  of  D,  E,  and  F 
block  licenses,  a  total  of  93  small  and 
very  small  business  bidders  won 
approximately  40%  of  the  1,479 
licenses.  Based  on  this  information,  the 
Commission  concludes  that  the  number 
of  small  broadband  PCS  licensees  will 
include  the  90  winning  C  block  bidders 
and  the  93  winning  bidders  in  the  D,  E, 
and  F  blocks,  for  a  total  of  183  small 
entity  PCS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

118.  Narrowband  PCS.  The 
Commission  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  There  are  11  nationwide  and  30 
regional  licensees  for  narrowband  PCS. 
The  Commission  does  not  have 
sufficient  information  to  determine 
whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies.  At  present,  there  have  been 
no  auctions  held  for  the  major  trading 
area  (MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  The 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2.958  BTA  licenses 
will  be  awarded  in  the  auctions.  Given 
that  nearly  all  radiotelephone 
companies  have  no  more  than  1 .500 
employees,  and  that  no  reliable  estimate 
of  the  number  of  prospective  MTA  and 
BTA  narrowband  licensees  can  be  made, 
the  Commission  assumes,  for  purposes 
of  this  IRFA,  that  all  of  the  licenses  will 
be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

c.  220  MHz  Radio  Services 

119.  The  Commission  recently 
auctioned  licenses  in  the  220-222  MHz 
band.  The  license  blocks  include  five 
licenses  in  each  of  the  1 72  Economic 
Areas  (EAs)  and  three  EA-like  areas;  five 
licenses  in  six  Ecopomic  Area  groupings 
(EAGs);  and  three  Nationwide  licenses,      ^ 
comprising  the  same  territory  as  all  of 
the  EAGs  combined.  For  this  auction,  a 
small  business  was  defined  as  an  entity 
with  average  annual  gross  revenues  of 
not  more  than  $15  million  for  the 
preceding  three  years;  and  very  small 
business  was  defined  as  a  firm  with 
average  annual  gross  revenues  of  not 
more  than  $3  million  for  the  preceding 
three  years.  See  47  CFR  90.1021.  A  total 
of  373  licenses  were  won  by  39  small 
business  bidders  and  320  licenses  were 
won  by  five  other  bidders.  Given  thai 
nearly  all  radiotelephone  companies 
employ  no  more  than  1,500  employees, 
for  purposes  of  this  IRFA,  the 
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Commis  sion  will  consider  the 
approximately  3,800  incumbent 
licensee  s  as  small  businesses  under  the 
SBA  devnition 

d.  Paginb 

120. 1  he  Commission  has  adopted  a 
two-tier  definition  of  small  businesses 
in  the  c(  mtext  of  auctioning  geographic 
area  pa§  ing  licenses  in  the  Common 
Carrier  paging  and  exclusive  Private 
Carrier  raging  services.  This  definition 
has  been  approved  by  the  SBA.  Under 
the  defiiution,  a  very  small  business  is 
an  entit''  that,  together  with  its  affiliates 
and  con  Tolling  principals,  has  average 
gross  re'  ^enues  for  the  three  preceding 
years  of  not  more  than  $3  million.  A 
small  bi  siness  is  defined  as  an  entity 
that,  tog  sther  with  affiliates  and 
control!  ng  principals,  has  average  gross 
revenue  >  for  the  three  preceding 
calenda]'  years  of  not  more  than  $15 
million.  At  present,  there  are 
approxi:  nately  24,000  Private  Paging 
licenses  and  74,000  Common  Carrier 
Paging  licenses.  According  to 
Telecon  imunications  Industry  Revenue 
data,4h((re  were  172  "paging  and  other 
mobile"  carriers  reporting  that  they 
engage  iln  these  services.  Consequently, 
the  Commission  estimates  that  there  are 
fewer  than  172  small  paging  carriers. 
The  Commission  estimates  that  the 
majorit^l  of  private  and  common  carrier 
paging  providers  would  qualify  as  small 
entities  junder  the  SBA  definition. 

e.  Air-Ground  Radiotelephone  Service 

121.  The  Commission  has  not  adopted 
a  definition  of  small  business  specific  to 
the  Air-Ground  radiotelephone  service. 
See  47  (EFR  22.99.  Accordingly,  the 
Commission  will  use  the  SBA  definition 
applicable  to  radiotelephone  companies, 
i.e.,  an  intity  employing  no  more  than 
1,500  persons.  There  are  approximately 
100  licensees  in  the  Air-Ground 
radiotelpphone  service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  entities  imder  the 
SBA  definition. 

f.  Speci  dized  Mobile  Radio  (SMR) 

122.  The  Commission  has  adopted  a 
two-tiea  bidding  credit  in  auctions  for 
geograpkiic  area  800  MHz  and  900  MHz 
SMR  liaenses.  A  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  ave  'age  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $3 
milliom  A  small  business  is  defined  as 
an  entil  y  that,  together  with  affiliates 
and  coi  trolling  principals,  has  average 
gross  re  venues  for  the  three  preceding 
calendar  years  of  not  more  than  $15 
million  The  definitions  of  "small 
business"  and  "very  small  business"  in 


the  context  of  800  MHz  and  900  MHz 
SMR  have  been  approved  by  the  SBA. 
The  Commission  does  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  The 
Commission  assumes  for  purposes  of 
this  IRFA  that  all  of  the  remaining 
existing  extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  term  is  defined  by  the 
SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band  and  800  MHz 
SMR  band.  There  were  60  winning 
bidders  who  qualified  as  small  entities 
in  the  900  MHz  auction.  In  the  800  MHz 
SMR  auction  there  were  524  licenses 
won  by  winning  bidders,  of  which  38 
licenses  were  won  by  small  or  very 
small  entities. 

g.  Private  Land  Mobile  Radio  Services 
(PLMR) 

123.  PLMR  systems  serve  an  essential 
role  in  a  range  of  industrial,  business, 
land  transportation,  and  public  safety 
activities.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  PLMR 
licensees  due  to  the  vast  array  of  PLMR 
users.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  SBA  rules 
applicable  to  radiotelephone  companies. 
This  definition  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
For  the  purpose  of  determining  whether 
a  licensee  is  a  small  business  as  defined 
by  the  SBA,  each  licensee  would  need 
to  be  evaluated  within  its  own  business 
area.  The  Commission  is  unable  at  this 
time  to  estimate  the  number  of  small 
businesses  which  could  be  impacted  by 
the  rules.  The  Commission's  1994 
Aimual  Report  on  PLMRs  indicates  that 
at  the  end  of  fiscal  year  1994  there  were 
1,087,267  licensees  operating 
12,481,989  transmitters  in  the  PLMR 
bands  below  512  MHz.  Because  any 
entity  engaged  in  a  commercial  activity 
is  eligible  to  hold  a  PLMR  license,  the 
proposed  rules  could  potentially  impact 
every  small  business  in  the  United 
States. 

h.  Aviation  and  Marine  Radio  Service 

124.  Small  entities  in  the  aviation  and 
marine  radio  services  use  a  marine  very 
high  frequency  (VHF)  radio,  any  type  of 
emergency  position  indicating  radio 
beacon  (EPIRB)  and/or  radar,  a  VHF 
aircraft  radio,  and/or  any  type  of 
emergency  locator  transmitter  (ELT). 


The  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  these  small  businesses. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules.  Most  applicants  for 
individucd  recreational  licenses  are 
individuals.  Approximately  581,000 
ship  station  licensees  and  131,000 
aircraft  station  licensees  operate 
domestically  and  are  not  subject  to  the 
radio  carriage  requirements  of  any 
statute  or  treaty.  Therefore,  for  purposes 
of  the  evaluations  and  conclusions  in 
this  IRFA,  the  Commission  estimates 
that  there  may  be  at  least  712,000 
potential  licensees  that  are  individuals 
or  are  small  entities,  as  that  term  is 
defined  by  the  SBA. 

i.  Offshore  Radiotelephone  Service 

125.  This  service  operates  on  several 
ultra  high  frequency  (UHF)  TV 
broadcast  chaimels  that  are  not  used  for 
TV  broadcasting  in  the  coastal  area  of 
the  states  bordering  the  Gulf  of  Mexico. 
See  47  CFR  22.1001-22.1037.  At 
present,  there  are  approximately  55 
licensees  in  this  service.  The 
Commission  is  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  imder 
the  SBA  definition  for  radiotelephone 
communications.  The  Commission 
assumes,  for  purposes  of  this  IRFA,  that 
all  of  the  55  licensees  are  small  entities, 
as  that  term  is  defined  by  the  SBA. 

j.  General  Wireless  Communication 
Service  (GWCS) 

126.  This  service  was  created  by  the 
Commission  on  July  31,  1995  by 
transferring  25  MHz  of  spectrum  in  the 
4660-4685  MHz  band  from  the  federal 
government  to  private  sector  use.  The 
Commission  sought  and  obtained  SBA 
approval  of  a  refined  definition  of 
"smedl  business"  for  GWCS.  According 
to  this  definition,  a  small  business  is 
any  entity,  together  with  its  affiliates 
and  entities  holding  controlling 
interests  in  the  entity,  that  has  average 
annual  gross  revenues  over  the  three 
preceding  years  that  are  not  more  than 
$40  million.  See  47  CFR  26.4.  The 
Commission  will  offer  875  geographic 
area  licenses,  based  on  Economic  Areas, 
for  GWCS.  In  estimating  the  number  of 
small  entities  that  may  participate  in  the 
GWCS  auction,  the  Commission 
anticipates  that  the  makeup  of  current 
wireless  services  licensees  is 
representative  of  future  auction  winning 
bidders. 

k.  Fixed  Microwave  Services 

127.  Microwave  services  includes 
common  carrier  fixed,  see  47  CFR  101 
et  seq.,  private- operational  fixed,  see  47 


CFR  80.1  et  seq.,  90.1  et  seq.,  and 
broadcast  auxiliary  radio  services,  see 
47  CFR  74.1  et  seq.  At  present,  there  are 
22,015  common  carrier  fixed  licensees 
and  approximately  61,670  private 
operational  fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services.  The 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  microwave 
services.  For  purposes  of  this  IRFA,  the 
Commission  will  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  with  less  than 
1,500  persons.  The  Commission 
estimates  that  for  purposes  of  this  IRFA 
all  of  the  Fixed  Microwave  licensees 
(excluding  Multiple  Address  Systems 
broadcast  auxiliary  radio  licensees) 
would  qualify  as  small  entities  under 
the  SBA  definition  for  radiotelephone 
communications. 
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1.  Amateur  Radio  Service 

128.  The  Commission  estimates  that 
10,000  applicants  applied  for  vanity  call 
signs  in  FY  1998.  All  are  presumed  to 
be  individuals.  Amateur  Radio  service 
licensees  are  coordinated  by  Volunteer 
Examiner  Coordinators  (VECs).  The 
Commission  has  not  developed  a 
definition  for  a  small  business  or  small 
organization  that  is  applicable  for  VECs. 
The  RFA  defines  the  term  "small 
organization"  as  meaning  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field  .  *   *   *"  5  U.S.C. 
601(4).  The  Commission's  rules  do  not 
specify  the  nature  of  the  entity  that  may 
act  as  a  VEC.  All  of  the  sixteen  VEC 
organizations  would  appear  to  meet  the 
RFA  definition  for  small  organizations. 

m.  Personal  Radio  Services 

129.  Personal  radio  services  provide 
short-range,  low  power  radio  for 
personal  communications,  radio 
signaling,  and  business  communications 
not  provided  for  in  other  services.  These 
services  include  citizen  band  (CB)  radio 
service,  general  mobile  radio  service 
(GMRS),  radio  control  radio  service,  and 
family  radio  service  (FRS).  See  47  CFR 
Part  95.  Inasmuch  as  the  CB,  GMRS,  and 
FRS  licensees  are  individuals,  no  small 
business  definition  applies  for  these 
services.  To  the  extent  any  of  these 
licensees  may  be  small  entities  under 
the  SBA  definition,  the  Commission  is 
unable  at  this  time  to  estimate  the  exact 
number. 

n.  Rural  Radiotelephone  Service 

130.  The  Commission  has  not  adopted 
a  definition  of  small  entity  specific  to 
the  Rural  Radiotelephone  Service.  See 
47  CFR  22.99.  A  significant  subset  of  the 
Rural  Radiotelephone  Service  is  the 


Basic  Exchange  Telephone  Radio 
Systems  (BETRS).  See  47  CFR  22.757, 
22.729.  The  Commission  will  use  the 
SBA  definition  applicable  to 
radiotelephone  companies;  i.e.,  an 
entity  employing  no  more  than  1 ,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  small 
entities  imder  the  SBA  definition. 

o.  Marine  Coast  Service 

130.  The  Commission  recently 
concluded  its  auction  of  Public  Coast 
licenses  in  the  157.1875-157.4500  MHz 
(ship  transmit)  and  161.775-162.0125 
MHz  (coast  transmit)  bands.  For 
purposes  of  this  auction,  the 
Commission  defined  a  "small"  business 
as  an  entity  that,  together  with 
controlling  interests  and  affiliates,  has 
average  gross  revenues  for  the  preceding 
three  years  not  to  exceed  $15  million.  A 
"very  small"  business  is  one  that, 
together  with  controlling  interests  and 
affiliates,  has  average  gross  revenues  for 
the  preceding  three  years  not  to  exceed 
$3  million.  There  are  approximately 
10,672  licensees  in  the  Marine  Coast 
Service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  small 
under  the  SBA  definition. 

p.  Wireless  Conununications  Services 
(WCS) 

132.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation,  and  digital 
audio  broadcasting  sateUite  uses.  The 
Commission  defined  "small  business" 
for  the  WCS  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years. 
The  Commission  auctioned  geographic 
area  licenses  in  the  WCS  service.  In  the 
auction,  there  were  seven  winning 
bidders  that  qualified  as  very  small 
business  entities,  and  one  that  qualified 
as  a  small  business  entity.  Based  on  this 
information,  the  Commission  concludes 
that  the  number  of  geographic  area  WCS 
licensees  affected  includes  these  eight 
entities. 

q.  Public  Safety  Radio  Services  and 
Governmental  Entities 

133.  Public  Safety  radio  services 
include  police,  fire,  local  goverrunents, 
forestry  conservation,  highway 
maintenance,  and  emergency  medical 
services.  See  47  CFR  90.15-90.27. 
90.33-90.55.  There  are  a  total  of 
approximately  127,540  licensees  within 
these  services.  Governmental  entities  as 
well  as  private  businesses  comprise  the 
licensees  for  these  services.  As  noted, 
governmental  entities  with  populations 
of  less  than  50,000  fall  within  the  SBA 
definition  of  a  small  entity.  There  are 


85,006  governmental  entities  in  the 
nation,  as  of  the  last  census.  This 
number  includes  such  entities  as  states, 
counties,  cities,  utility  districts,  and 
school  districts.  There  are  no  figures 
available  on  what  portion  of  this 
number  has  populations  of  fewer  than 
50,000;  however,  this  number  includes 
38,978  counties,  cities,  and  towns  and 
of  those,  37,566  or  96  percent,  have 
populations  of  fewer  than  50,000.  The 
Census  Bureau  estimates  that  this  ratio 
is  approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  the 
Commission  estimates  that  96  percent  or 
81,600  are  small  entities  that  may  be 
affected  by  its  rules. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

134.  At  this  time,  the  Commission 
does  not  anticipate  the  imposition  of 
new  reporting,  recordkeeping,  or  other 
compliance  requirements  as  a  result  of 
this  NPRM.  The  Commission  seeks 
comment  on  this  tentative  conclusion. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

135.  Section  309(j)  of  the 
Communications  Act  directs  the 
Commission  to  disseminate  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses  and  other 
designated  entities.  Section  309(j)  also 
requires  that  the  Commission  ensure  the 
development  and  rapid  deployment  of 
new  technologies,  products,  and 
services  for  the  benefit  of  the  public, 
and  recover  for  the  public  a  portion  of 
the  value  of  the  public  spectrum 
resource  made  available  for  commercial 
use.  In  addition.  Section  337  gives 
eligible  providers  of  public  safety 
services  a  means  to  obtain  unassigned 
spectrum  not  otherwise  allocated  for 
pubhc  safety  purposes.  The  Commission 
believes  the  policies  and  rules  proposed 
in  this  NPRM  help  meet  those  goals  and 
promote  efficient  competition  while 
maintaining  the  fair  and  efficient 
execution  of  the  auctions  program.  The 
Commission  seeks  comment,  therefore, 
on  all  proposals  and  alternatives 
described  in  the  NPRM,  and  the  impact 
that  such  proposals  and  alternatives 
might  have  on  small  entities. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

136.  None. 
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DEPAR  ^ME^f^  of  transportation 

Federal!  Transit  Administration 

49CFRJPart605 
[Docket  Uo.  FTA-99-5082] 
RIN(213I  AA67) 

School  pus  Operations;  Amendment  of 
Tripper  Service  Definition 

AGENCY]  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  Proposed  rulemaking. 


SUMMARir:  This  notice  of  proposed 
rulemal  ing  (NPRM)  seeks  to  amend  and 
clarif>'  t  le  definition  of  tripper  service, 
set  out  i  n  the  Federal  Transit 
Administration's  (FTA)  school  bus 
regulati  )n.  In  FTA's  experience,  the 
current  definition  does  not  sufficiently 
specify  rtrhich  student  transportation 
operatic  ns  are  inconsistent  with  FTA 
requireiients.  This  NPRM  describes  and 
request!  comment  on  FTA's  proposed 
amendp  lent  of  the  definition  of  tripper 
service. 

DATES:  ( "omments  must  be  submitted  by 
July  2,  1  999. 

ADDRESSES:  The  public  is  invited  to 
submit  written  comments  on  this  notice. 
Written  comments  should  refer  to  the 
docket  1  lumber  appearing  at  the  top  of 
this  not  ce  and  be  submitted  to  the 
Docket  :ierk.  U.S.  DOT  Dockets,  Room 
PL-401  Nassif  Building,  400  Seventh 
Street.  5  W  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examin  ition  at  the  above  address. 
Docket  lours  at  the  Nassif  Building  are 
Monday  through  Friday,  10  a.m.  to  5 
p.m..  e>  eluding  Federal  holidays.  Those 
desirinj  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FUP  THER  INFORMATION  CONTACT: 
Elizabe  h  S.  Martineau,  Office  of  Chief 
Counse  .  Federal  Transit 
Administration,  (202)  366-1936  or  (202) 
366-38  )9  (fax). 
SUPPLE)  lENTARY  INFORMATION: 

I.  Electi  onic  Access 

Inten  let  users  can  access  all 
comme  its  received  by  the  U.S.  DOT 
Docket! .  Room  PL-461,  by  using  the 
universil  resource  locator  (URL):http:// 
dms.do  gov.  It  is  available  24  hours 


each  day.  365  days  each  year.  Please 
follow  the  instructions  on-line  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communication  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nars. 

II.  FTA's  Tripper  Service  Requirements 

Under  FTA's  school  bus 
requirements,  set  out  at  49  U.S.C. 
5323(f)  and  49  CFR  Part  605,  recipients 
may  not  engage  in  school  bus  operations 
exclusively  for  the  transportation  of 
students.  "These  provisions  derive  from 
49  U.S.C.  5302(a),  which  authorizes 
FTA  assistance  for  mass  transportation, 
but  specifically  excludes  school  bus 
service  from  such  Federal  assistance. 

Section  605.3  of  the  regulation  allows 
grantees  to  provide  "tripper"  service, 
which  is  mass  transit  service  modified 
to  accommodate  the  needs  of  school 
students  and  personnel.  Buses  used  for 
tripper  service  must  be  clearly  marked 
as  open  to  the  public  and  may  not  carry 
designations  such  as  "School  Bus  "  or 
"School  Special."  These  buses  may  stop 
only  at  a  grantee's  regular  service  stop. 
All  routes  traveled  by  tripper  buses 
must  be  within  a  grantee's  regular  route 
service  as  indicated  in  their  published 
route  schedules.  The  purpose  of  this 
provision  is  to  ensure  that  buses 
acquired  with  Federal  assistance  are 
clearly  perceived  by  the  public  as 
available  to  their  use. 

III.  FTA's  Proposed  Amendment 

It  has  recently  come  to  FTA's 
attention  that  certain  grantees  have  been 
providing  service  to  school  children  that 
is  inconsistent  with  FTA's  tripper 
service  requirements.  The  results  of 
reviews  of  grantee  tripper  operations 
have  shown  that  certain  grantees  are 
providing  tripper  service  that  creates  the 
public  perception  that  the  buses  used 
are  for  the  exclusive  use  of  school 
children.  One  grantee  uses  swing-arm 
signs  reading  "Caution  Students"  on 
tripper  buses.  Another  grantee's  tripper 
buses  bear  markings  indicating  that  the 
vehicles  are  transporting  children 
certain  times  of  day.  Buses  operated  by 
other  grantees  pick  up  and  discharge 
students  on  school  property  and  not  at 
bus  stops  that  are  accessible  to  the 
general  public.  FTA  recognizes  that 
such  practices  are  not  specifically 
proscribed  under  the  tripper  service 
provision;  however,  they  do  undermine 
its  purpose,  which  is  to  ensure  that  the 


general  public  is  aware  that  tripper 
buses  are  available  for  their  use. 

In  order  to  make  it  clear  to  grantees 
that  any  type  of  signage  that  designates 
vehicles  as  school  buses,  and  any  stops 
that  are  not  accessible  to  the  general 
public,  is  impermissible  exclusive 
school  service,  FTA  proposes  to  amend 
the  tripper  service  provision.  Under  the 
proposed  amendment,  buses  used  in 
tripper  service  may  not  carrj'  "School 
Bus,"  "School  Special,"  "Student,"  or 
any  other  markings  indicating  that  they 
are  carrying  school  children.  Moreover, 
the  buses  may  stop  only  at  stops  that  are 
clearly  marked  by  the  grantee  or 
operator  as  available  to  the  public.  FTA 
believes  that  tripper  buses  operated  in 
accordance  with  this  proposal  will  be 
clearly  perceived  by  members  of  the 
general  public  as  available  for  their  use. 
FTA  requests  comment  on  this  proposed 
amendment. 

IV.  Regulatory  Impacts 

A.  Regulatory  Analyses  and  Notices 

FTA  has  determined  that  this  action 
is  not  significant  under  Executive  Order 
12866  or  the  regulatory  policies  and 
procedures  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Because  this  rule  merely 
clarifies  an  existing  regulatory 
provision,  it  is  anticipated  that  the 
impact  of  this  rulemaking  will  be 
minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required.  There  are  not 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612.  Because  this  rule  does  not 
mandate  a  business  process  change  or 
require  modifications  to  computer 
systems,  its  issuance  will  not  affect  a 
recipient's  ability  to  respond  to  Year 
2000  issues. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  603(a).  as 
added  bv  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354,  FTA  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Act,  because 
it  requires  only  minor  adjustments  to 
the  manner  in  which  certain  grantees 
are  providing  tripper  service. 

C.  Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995. 

List  of  Subjects  in  49  CFR  PaH  605 

Mass  transit:  grants;  school  bus. 
Accordingly,  for  the  reasons  described 
in  the  preamble,  Part  605  of  Title  49  of 


the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  605— [AMENDED] 

1.  By  revising  the  authority  citation  to 
read  as  follows: 

Authority:  49  U.S.C.  5323(f);  49  CFR  1.51. 

2.  In  §  605.3,  revise  the  definition  for 
"tripper  service"  in  paragraph  (b)  to 
read  as  follows: 

605.3    Definitions. 
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Tripper  service  means  regularly 
scheduled  mass  transportation  service 
that  is  open  to  the  public  and  designed 
or  modified  to  accommodate  the  needs 
of  school  students  and  personnel,  using 
various  fare  collection  or  subsidy 
systems.  Buses  used  in  tripper  service 
must  be  clearly  marked  as  open  to  the 
public  and  may  not  carry  destination 
signs  such  as  "school  bus,"  "school 
special,"  "student,"  or  any  other 
marking  indicating  that  they  are 
carrying  school  children.  These  buses 
may  stop  only  at  stops  that  are 


accessible  to  the  public  and  that  are 
clearly  marked  as  available  to  the 
public.  All  routes  traveled  by  tripper 
buses  must  be  within  a  grantee's  or 
operator's  regular  route  service  as 
indicated  in  their  published  route 
schedules. 
***** 

Issued  on:  April  28,  1999. 
Gordon  J.  Linton, 
Administrator 
(FR  Doc.  99-10996  Filed  4-30-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  iervice 

i 
Forest  if  Ian  Amendment  for  the  Curlew 
National  Grassland;  Caribou  National 
Forest,  Oneida  County,  Idaho 

agency;  Forest  Service;  Department  of 
Agriculi  vire. 

ACTION:  vJotice  of  Intent  to  Prepare 
Environ  mental  Impact  Statement. 


SUMMAR  f.  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Stateme  tit  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  the  proposed  actions  to 
amend  \  he  direction  for  resource 
manage  nent  on  the  Curlew  National 
Grasslai  id  (Grassland)  as  contained  in 
the  Lan  1  and  Resource  Management 
Plan  for  the  Caribou  National  Forest  and 
Curlew  National  Grassland.  The 
Grassland  is  located  approximately  17 
air  mile  >  west  of  Malad  City,  Idaho.  The 
propose  d  actions  are  located  entirely 
within  I  he  47,600-acre  Grassland.  The 
need  fo:  the  proposal  is  to  amend 
existing  and  create  new  management 
directic  i  for  the  vegetation,  riparian, 
livestoc  (  grazing,  wildlife  and  other 
resouro  !s  and  uses  on  the  Grassland 
based  o  i  a  proposed  desired  range  of 
future  conditions. 

Direc  ion  from  the  Chief  of  the  Forest 
Service  requires  that  a  separate 
manage  ment  plan  for  each  of  the 
Nationj  1  Grasslands  be  developed.  The 
Cariboi.  National  Forest  proposes  to 
comple  ;e  an  EIS  to  amend  existing  and 
create  i  ew  management  direction  for 
the  Cur  ew  National  Grassland.  Current 
directic  n  is  found  in  the  1985  Land  and 
Resoun  :e  Management  Plan  for  the 
Caribov .  National  Forest  and  Curlew 
Nation;  1  Grassland. 

The  1  :IS  will  address  ecological 
patterns,  processes,  and  management 
directi(  n  for  both  riparian  and  upland 
resourc  es;  develop  direction  for 
restora  ion  of  rangeland  vegetation 


composition;  develop  and  implement 
livestock  grazing  standards;  develop  soil 
and  watershed  management  direction; 
develop  and  implement  direction  for 
sagebrush  associated/obligate  wildlife 
species  habitat;  and  develop  policy  for 
futTu^e  utility  proposals.  The  amendment 
will  include  ecosystem  management 
goals,  objectives,  standards  and 
guidelines,  and  monitoring  strategies 
specific  to  the  Grassland. 
DATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 
this  Notice  should  be  received  on  or 
before  June  2,  1999. 
ADDRESSES:  Send  written  comments  to: 
Forest  Supervisor,  Caribou  National 
Forest,  Curlew  National  Grassland 
Amendment,  Federal  Building,  250 
South  4th  Avenue,  Pocatello,  Idaho 
83201.  Electronic  mail  may  be  sent  to: 

pcomment/r4 caribou@fs.fed.us. 

Please  reference  the  Curlew 
Amendment  on  the  subject  line. 
FOR  FURTHER  INFORMATION:  Questions 
concerning  the  proposed  action  and  EIS 
should  be  directed  to  Scott  Feltis, 
Interdisciplinary  Team  Leader,  Caribou 
National  Forest,  Pocatello,  Idaho, 
phone:  (208)  236-7500. 
SUPPLEMENTARY  INFORMATION:  This  EIS 
will  tier  to  the  final  1985  EIS  for  the 
Land  and  Resource  Management  Plan 
for  the  Caribou  National  Forest  and 
Curlew  National  Grassland  (Forest 
Plan).  This  Forest  Plan  provides  the 
overall  guidance  (goals,  objectives, 
standards  and  guidelines,  and 
management  area  direction)  to  achieve 
the  desired  future  condition  for  the  area 
being  analyzed,  and  contains  specific 
management  area  prescriptions  for  the 
Grassland.  The  specific  objectives  of 
this  proposal  are: 

•  To  develop  direction  for  restoration 
of  rangeland  vegetation  composition. 

•  To  develop  and  implement 
livestock  grazing  standards. 

•  To  develop  soil  and  watershed 
management  direction. 

•  To  develop  direction  for  sagebrush 
associated/obligate  wildlife  species 
habitat. 

•  To  develop  policy  for  future  utility 
proposals. 

•  To  develop  management  direction 
for  both  riparian  and  upland  resources. 

Public  scoping  for  this  proposal  will 
be  initiated  with  the  publication  of  this 
Notice.  An  Analysis  of  the  Management 
Situation  (AMS)  was  released  to  the 
public  on  February  25,  1999  and  is 


available  electronically  at 
www.fs.fed.us/r4/curlew  or  by  written 
request  to  the  address  provided  above. 
Opportunities  will  be  provided  to 
discuss  the  Grassland  Plan  with  the 
public.  The  public  is  invited  to  help 
identify  issues  that  will  be  considered 
in  defining  the  range  of  alternatives  in 
the  Environmental  Impact  Statement. 

Preliminary  Issues/Concerns 

•  Riparian  Condition.  Some  riparian 
areas  and  stream  channels  have 
deteriorated  and  are  no  longer 
functioning  properly.  This  has  resulted 
in  a  deterioration  or  loss  of  deep-rooted 
riparian  vegetation,  reduced  water 
quality,  and  degraded  habitat  for  many 
aquatic  and  terrestrial  species.  Some 
upper  watersheds,  not  managed  by  the 
Forest  Service,  have  contributed  to  past 
flooding,  channel  scouring  and 
sediment  within  the  Grassland. 

•  Sage  Grouse  and  Other  Sagebrush- 
Associated  Species  and  Habitats.  Sage 
grouse  populations  on  and  adjacent  to 
the  Grassland  have  declined  over  the 
past  20-25  years.  Historic  expansion  of 
agriculture  on  non-federal  lands  has 
reduced  the  extent  of  sagebrush  habitats 
in  the  Curlew  Valley  area.  Changes  in 
some  of  the  remaining  habitat  from 
fragmentation,  invasion  of  exotic  plant 
species,  disruption  of  natural  fire  cycles, 
use  by  livestock  and  loss  of  native 
species  diversity  have  contributed  to 
declines  in  sagebrush  habitat  quality 
and  wildlife  species,  some  to  the  point 
of  needing  special  attention. 

•  Forage  Utilization.  Grazing 
utilization  standards  for  seeded  and 
native  vegetation  types  currently  do  not 
exist  in  the  1985  Forest  Plan.  Livestock 
forage  utilization  needs  to  consider,  and 
be  compatible  with,  other  resource 
values  and  needs.  During  the  analysis  of 
Grassland  resources,  a  determination  of 
rangeland  capability  and  suitability  will 
be  made. 

•  Vegetation  Composition  and 
Structure.  Vegetation  seedings  have 
changed  species  composition,  reduced 
biological  diversity,  changed  species 
interactions,  reduced  wildlife  habitat 
quality  and  forage  availability.  When 
compared  with  native  plant 
communities,  seedings  have  reduced  the 
system's.ability  to  buffer  against 
changes.  Sagebrush  structure  is  trending 
toward  older  age  classes,  resulting  in  a 
lack  of  understory  diversity,  reduced 
herbaceous  production  and  reduced 
watershed  condition  due  to  losses  of 
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ground  cover.  Bulbous  bluegrass,  a  non- 
native  grass  species,  was  seeded  on 
18,000  acres  of  the  Grassland  during  the 
1940;s  and  1950's.  While  having  value 
as  a  sod  forming,  ground  cover  species, 
it  is  not  desirable  from  a  wrildlife  habitat 
or  forage  production  perspective. 
Opportunities  exist  to  treat  bulbous 
bluegrass-dominant  sites  and  revegetate 
with  a  desirable  mix  of  native  and  non- 
native  grass,  forb  and  shrub  species. 

•  Intermingle  Lands.  A  mix  of  private 
and  state  and  federal  land  ownerships 
lie  within,  and  surround  the  Grassland. 
Activities  on  adjacent  ownerships 
within  the  Curlew  Valley  are  not  always 
compatible  with  Grassland  management 
objectives  and  sometimes  influence 
activities,  management  options  and 
resource  conditions  on  the  Grassland. 
Because  of  these  influences  ability  to 
fully  implement  the  1985  Forest  Plan 
direction  is  hindered  in  some  instances. 

•  Cumulative  Effects.  Cumulative 
impacts  of  the  proposal  need  to  be 
identified  and  evaluated,  including  past, 
ongoing,  and  future  management  on  the 
Grassland,  given  the  geographic  setting 
of  the  Grassland  in  relation  to  the 
ownerships  and  activities. 

The  Forest  Service  is  seeking 
information  and  comments  from  Tribes, 
Federal,  State  and  local  agencies  as  well 
as  individuals  and  organizations  who 
may  be  interested  in,  or  affected  by,  the 
proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS  and  Final 
EIS.  For  most  effective  use,  comments 
should  be  submitted  to  the  Forest 
Service  within  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Preparation  of  the  EIS  will  include  the 
following  steps: 

1.  Define  the  purpose  and  need  for 
action. 

2.  Identify  potential  issues. 

3.  Eliminate  issues  of  minor 
importance  or  those  that  have  been 
covered  by  previous  and  relevant 
environmental  analysis. 

4.  Select  issues  to  be  analyzed  in 
depth. 

5.  Identify  reasonable  alternatives  to 
the  proposed  action. 

6.  Describe  the  affected  environment. 

7.  Identiiy  the  potential 
environmental  effects  of  the 
alternatives. 

Steps  1  and  2  have  started;  steps  2 
through  4  will  be  completed  through  the 
scoping  process.  Step  5  will  consider  a 
range  of  alternatives  developed  from  the 
key  issues.  To  date,  two  alternatives 
have  been  drafted  The  No  Action 


Alternative  continues  the  direction  and 
management  of  the  1985  Forest  Plan. 
The  Proposed  Action  was  developed  in 
response  to  issues  listed  above.  Step  6 
will  described  the  physical  attributes  of 
the  area  to  be  affected  by  this  proposal, 
with  special  attention  to  the 
environmental  factors  that  could  be 
adversely  affected.  Step  7  will  analyze 
the  environmental  effects  of  each 
alternative.  The  direct,  indirect  and 
cumulative  effects  of  each  alternative 
will  be  analyzed  and  documented. 
Additional  alternatives  will  be 
developed  in  response  to  public  issues, 
management  concerns,  and  resource 
opportimities  identified  during  the 
scoping  process.  In  describing 
alternatives,  desired  vegetation  and 
resource  conditions  will  be  defined. 
Preliminary  information,  including  a 
map  of  the  Proposed  Action  is  available 
for  review  at  the  Westside  Ranger 
District  Offices  {Malad  and  Pocatello) 
and  the  Supervisor's  Office  (Pocatello). 
Elements  of  the  Proposed  Action  are 
presented  below. 

The  Proposed  Action 

The  Proposed  Action  applies  a 
riparian/wetland  areas  prescription 
which  establishes  a  zone  of  special 
emphasis  that  restricts  activities  to  those 
which  will  not  compromise  prescription 
goals  or  reduce  water  quality  below  that 
needed  to  comply  with  state  water 
quality  requirements  and  sustain 
beneficial  uses.  Riparian  forage 
utilization  is  not  to  exceed  30  percent  or 
a  6-inch  minimimi  stubble  height 
(whichever  is  attained  first)  directly 
adjacent  to  the  stream  channel.  In 
contrast,  the  1985  Forest  Plan  (No 
Action  Alternative)  manages  riparian 
areas  at  a  minimal  custodial  level, 
limiting  actions  to  those  activities 
required  to  comply  with  existing  laws, 
regulations,  and  executive  orders.  Also, 
no  forage  utilization  standards  are 
identified. 

The  Proposed  Action  applies 
Grassland-wide  forage  utilization  levels 
not  to  exceed  approximately  50  percent 
on  seeded  sites  and  45  percent  on  native 
vegetation  sites.  In  contrast,  the  1985 
Forest  Plan  does  not  specifically 
identiiy  forage  utilization  levels. 
However,  the  Grassland  has  been 
managed  (through  allotment 
management  plan  direction)  to  not 
exceed  60  percent  forage  utilization 
regardless  of  vegetation  type. 

The  Proposed  Action  sets  a  goal  of 
managing  for  a  diversity  of  sagebrush 
canopy  cover  class  ranges  on  the 
Grassland:  ten  to  30  percent  of  the 
Grassland  acres  in  early  serai  status  (0- 
5  percent  canopy  cover;  early  age  and 
structure);  40-60  percent  of  the 


Grassland  acres  in  mid  serai  status  (6- 
15  percent  canopy  cover;  mid-age  and 
structure):  30-50  percent  of  the 
Grassland  acres  in  late  serai  status  (>15 
percent  canopy  cover;  mature  and 
overmature  age  and  structure).  In 
contrast,  the  1985  Forest  Plan  does  not 
provide  management  goals  for  sagebrush 
canopy  cover. 

Other  vegetation  management 
direction  foimd  in  the  Proposed  Action 
includes  an  objective  to  treat  4.000  to 
6.000  acres  of  bulbous  bluegrass  (an 
undesirable  grass  species)  dominant 
sites  and  revegetate  with  desirable 
native-and  non-native  grass,  forb  and 
shrub  species  over  a  ten  year  period.  In 
contrast,  the  1985  Forest'Plan  doeyiot 
provide  specific  direction  for  the  r 
treatment  of  bulbous  bluegrass.  The 
1985  Forest  Plan  does  provide  direction 
for  revegetation  proposals  which 
includes  a  avoiding  establishing 
monocultures  and  maintaining  a  variety 
of  desirable  grass,  forb  and  shrub 
species;  however,  there  is  no  reference 
to  native  versus  non-native  plan  species. 
In  addition  to  the  treatment  of  bulbous 
bluegrass  sites,  the  Proposed  Action 
would  treat,  over  a  ten-year  period, 
between  1,000  and  3,000  acres  of 
sagebrush  with  canopy  covers  greater 
than  15  percent.  Vegetation  treatments 
under  the  Proposed  Action  would  total 
between  5.000  and  9.000  acres  over  a 
ten-year  period  (an  average  of  500  to  900 
acres  annually).  The  1985  Forest  Plan 
proposes  to  treat  approximately  18,700 
acres  over  a  ten-year  period  (1,870  acres 
annually). 

The  Proposed  Action  designates  the 
Sweeten  Pond  and  tree  row  acres  as 
special  wildlife  areas  and  sets  forth 
objectives  to  construct  an  additional 
impoundment  in  the  Sweeten  Pond  area 
an4  establish  an  additional  ten  miles  of 
tree  rows  over  the  next  ten  years.  In 
contrast,  the  1985  Forest  Plan  does  not 
identify  additional  improvements 
specifically  for  wildlife.  The  Proposed 
Action  provides  guidance  for  the 
management  of  Forest  Service 
designated  sensitive  species;  the  1985 
Forest  Plan  does  not  provide  such 
guidance.  The  Proposed  Action 
provides  guidance  for  sage  grouse 
habitat  management  including  deferring 
habitat  manipulation  practices  within  a 
0.25  mile  radius  of  active  sage  grouse 
leks  and  provides  for  a  seed  mix  that 
includes  vegetation  species  preferred  by 
upland  birds  during  the  pre-nesting. 
nesting  and  brood  rearing  periods,  and 
guidance  to  provide  residual  cover  to 
meet  the  needs  of  spring  period  ground 
nesting  wildUfe.  In  contrast,  the  lSt5 
Forest  Plan  guidance  defers  habitat 
manipulation  practices  within  1.9  miles 
of  active  sage  grouse  leks;  no  sagebrush 
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control  w  lere  sagebrush  cover  is  less 
than  20  pi  ircent  or  on  steep  slopes;  no 
sagebrush  control  along  streams, 
meadows  or  secondary  drainages: 
applicatic  n  of  sagebrush  treatments  in 
irregular   lattems;  and  where  possible, 
avoid  con.plete  kill  or  removal  of 
sagebrush , 

The  Pre  posed  Action  includes  the 
identifica  ion  and  development  of 
monitorii  g  protocols  specific  to 
Grasslanc  resources. 

The  Pn  posed  Action  sets  a  goal  to 
engage  in  collaborative  efforts  with 
adjacent   Eindowners,  Soil  Conservation 
District  a  id  the  Natural  Resource 
Consen-a  ion  Service  to  conserve  soil, 
watershe(  and  riparian  resources.  In 
contrast,  he  1985  Forest  Plan  does  not 
provide  c  irection  for  such  efforts. 

Agenc}  representatives  and  other 
interestoc  people  are  invited  to  visit 
with  Fort  st  Service  officials  at  any  time 
during  th  3  EIS  process.  Two  specific 
time  peri  3ds  are  identified  for  the 
receipt  o  formal  comments  on  the 
analysis.  The  two  comment  periods  are, 
(1)  durin  ;  the  scoping  process  (the  next 
30  days  f  )llowing  publication  of  this 
Notice  in  the  Federal  Register)  and,  (2) 
during  tl:  e  formal  review  period  of  the 

Draft  EIS 

The  Dr  jft  EIS  is  estimated  to  be  filed 
with  the  ilnvironmental  Protection 
Agency  (  lPA)  and  available  for  public 
review  ai  id  comment  in  January,  2000. 
At  that  ti  tne  the  EPA  will  publish  an 
availabil  ty  notice  of  the  Draft  EIS  in  the 
Federal  Register. 

The  cccnment  period  on  the  Draft  EIS 
will  be  4  5  days  from  the  date  the  EPA 
notice  oflavailability  appears  in  the 
Federal  Register.  It  is  important  that 
those  int  crested  in  this  proposed  action 
participj  te  at  that  time.  To  be  the  most 
helpful,  :omments  on  the  Draft  EIS   ^ 
should  he  as  specific  as  possible  and 
may  add  ress  the  adequacy  of  the 
statemei  t  or  the  merits  of  the 
alternati  /es  discussed  (see  the  Council 
of  Envin  )nmental  Quality  Regulations 
for  impl  jmenting  the  procedural 
provisio  is  of  the  National 
Environ  nental  Policy  Act  at  40  CFR 
1503.3). 

In  adc  ition.  Federal  court  decisions 
have  est  iblished  that  reviewers  of  draft 
environ:  nental  impact  statements  must 
structur  5  their  participation  in  the 
environ  nental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  i  o  the  reviewer's  position  and 
content  ons.  Vermont  Yankee  Nuclear 
Power  C  orp.  v.  NRDC,  435  U.S.  519:553 
(1978).  ilnvironmental  objections  that 
could  h  ive  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
comple  ion  of  the  final  environmental 
impact  statement.  City  of  Angoon  v . 


Model,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages.  Incl.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  be  meaningful  to 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  Referring  to  specific 
pages  or  chapters  of  the  Draft  EIS  is 
most  helpful.  Comments  may  address 
the  adequacy  of  the  Draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  of  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  40  CFR 
1503.3  in  addressing  these  points. 
The  Final  EIS  is  expected  to  be 
released  in  August.  2000. 

The  Regional  Forester,  Intermountain 
Region,  who  is  the  responsible  official 
for  the  EIS,  will  then  make  a  decision 
regarding  this  proposal,  after 
considering  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  Final  Environmental 
Impact  Statement,  and  applicable  laws, 
regulations,  and  policies.  The  reason  for 
the  decision  will  be  documented  in  a 
Record  of  Decision. 

Dated:  April  21,  1999. 
Jerry  B.  Reese, 

Forest  Supervisor.  Caribou  National  Forest. 
|FR  Doc.  99-10946  Filed  4-30-99:  8:45  am) 
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to  the  Conmiittee,  should  contact 
Constance  M.  Davis,  Director  of  the 
Midwestern  Regional  Office,  312-353- 
8311  (TDD  312-353-8362).  Hearing- 
impaired  persons  who  will  attend  me 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  27.  1999. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[PR  Doc.  99-10931  Filed  4-30-99;  8:45  am] 

BILLING  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Minnesota  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Minnesota  Advisory  Committee  to  the 
Commission  will  convene:  (1)  Tuesday. 
May  25,  1999,  at  1:00  p.m.  and  recess 
at  6:00  p.m.;  and  (2)  reconvene 
Wednesday,  May  26,  1999.  at  9:00  a.m. 
and  adjourn  at  1:00  p.m.  at  the  Red 
River  Inn  and  Conference  Center,  600 
30th  Avenue,  Moorhead,  Minnesota. 
The  Committee  will  hold  a  two  day 
factfinding  meeting  to  gather 
information  on  "Civil  Rights  Issues 
Facing  Minorities  in  Moorhead, 
Minnesota." 

Persons  desiring  additional 
information,  or  planning  a  presentation 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

1999—2001  Company  Organization 
Survey;  Proposed  Collection; 
Comment  Re<^est 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  2,  1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033,  14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Paul  Hanczaryk,  Bureau  of 
the  Census,  Room  2747,  Federal 
Building  3,  Washington.  DC  20233- 
6100;  telephone  (301)  457-2580. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  conducts  the 
annual  Company  Organization  Survey 
(COS)  in  order  to  update  and  maintain 
a  central,  multipurpose  business 
register,  known  as  the  Standard 
Statistical  Establishment  List  (SSEL).  In 
particular,  the  COS  supplies  critical 
information  to  the  SSEL  concerning  the 
establishment  composition, 
organizational  structure,  and  operating 
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characteristics  of  multi-establishment 
companies. 

The  SSEL  serves  two  fundamental 
purposes: 

•  First  and  most  important,  it 
provides  sampling  populations  and 
enumeration  lists  for  ihe  Census 
Bureau's  economic  surveys  and 
censuses,  and  it  serves  as  an  integral 
part  of  the  statistical  foundation 
underlying  those  programs.  Essential  for 
this  purpose  is  the  SSEL's  ability  to 
identify  all  known  United  States 
business  establishments  and  their 
parent  companies.  Further,  the  SSEL 
must  accurately  record  basic  business 
attributes  needed  to  control  sampling 
and  enumeration.  These  attributes 
include  industrial  and  geographic 
classifications,  measures  of  size  and 
economic  activity,  ownership 
characteristics,  and  contact  information 
(for  example,  name  and  address). 

•  Second,  it  provides  establishment 
data  that  serve  as  the  basis  for  the 
annual  County  Business  Patterns  (CBP) 
statistical  series.  The  CBP  reports 
present  data  on  a  number  of 
establishments,  first  quarter  payroll, 
annual  payroll,  and  mid-March 
employment  summarized  by  industry 
and  employment  size  class  for  the 
United  States,  states,  the  District  of 
Columbia,  Puerto  Rico,  counties,  and 
county-equivalents.  No  other  annual  or 
more  frequent  series  of  industry 
statistics  provides  comparable  detail, 
particularly  for  small  geographic  areas. 

II.  Method  of  Collection 

The  Census  Bureau  will  conduct  the 
1999-2001  COS  in  the  same  manner  as 
the  1998  COS.  These  collections  will 
direct  inquiries  to  approximately  80,000 
multi-establishment  companies,  which 
operate  over  1.1  million  establishments. 
This  panel  will  be  drawn  from  the  SSEL 
universe  of  nearly  200,000  multi- 
establishment  companies,  which 
operate  1.6  million  establishments. 
Additionally,  the  panel  will  include 
approximately  10,000  new  single- 
establishment  companies  that  will 
become  active  during  1999. 

The  mailing  list  for  the  1999  COS  will 
include  a  certainty  component, 
consisting  of  all  multi-establishment 
companies  with  50  or  more  employees, 
and  those  multi-establishment 
companies  with  administrative  record 
values  that  indicate  organizational 
changes.  The  mailing  list  also  will 
include  new  entities  that  are  most  likely 
to  report  affiliation  with  multi- 
establishment  companies.  A  non- 
certainty  component  will  be  drawn  from 
the  remaining  multi-establishment 
companies  based  on  employment  size. 


All  companies  will  receive  the  COS 
inquiries  by  mail,  and  most  will 
respond  by  mail.  As  a  test  of  new 
electronic  reporting  methods,  a  very 
small  number  of  companies  will  receive 
and  return  responses  by  secure  Internet 
transmission.  Additionally,  more  than 
1,300  larger  enterprises  (accounting  for 
approximately  36  percent  of  covered 
establishments)  will  retimi  their  COS 
reports  by  other  electronic  means.  All 
other  survey  respondents  will  return  a 
paper  questionnaire.  Data  content  is 
identical  for  all  reporting  modes. 

The  instrument  will  include  inquiries 
on  ownership  or  control  by  a  domestic 
parent,  ownership  or  control  by  a 
foreign  parent,  and  ownership  of  foreign 
affiliates.  Further,  the  instrument  will 
list  an  inventory  of  establishments 
belonging  to  the  company  and  its 
subsidiaries,  and  will  request  updates  to 
these  inventories,  including  additions, 
deletions,  and  changes  to  information 
on  EIN,  name  and  address,  industrial 
classifications,  payroll,  end-of-year 
operating  status,  mid-March 
employment,  first  quarter  payroll,  and 
annual  payroll. 

Additionally,  the  Census  Bureau  will 
pilot  certain  questions  in  the  1999— 
2001  COS  in  order  to  enhance  future 
content.  We  will  include  questions  on 
the  nimiber  of  leased  employees 
working  in  the  multi-establishment 
company,  questions  designed  to 
improve  the  accuracy  of  establishment- 
level  industrial  classification  codes,  and 
questions  on  the  inventory  of  Federal 
employer  identification  numbers 
belonging  to  the  company.  These 
additional  questions  will  be  directed  to 
less  than  500  companies. 

m.  Data 

OMB  Number:  0607-0444. 

Fonn  Number:  NC-9901. 

Trae  of  Review:  Regular  submission. 

Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
90,000  enterprises. 

Estimated  Time  Per  Response:  1.55 
hours. 

Estimated  Total  Annual  Burden 
Hours:  140.000. 

Estimated  Total  Annual  Cost: 
$2,100,000  @$15/hr. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  of  United  States 
Code,  Sections  182.  195,  224,  and  225. 


agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  27,  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  99-10936  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
Census  Employment  Inquiry 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  3ie 
Paperwork  Reduction  Act  of  1995,  Pub 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  2,  1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5033.  14th  and 
Constitution  Avenue.  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Joyce  A.  Price,  Bureau  of 
the  Census,  4301  Suidand  Road,  Room 
1408,  FB  2.  Suitland,  MD  20746.  (301) 
457-4899. 
SUPPLEMENTARY  INFORMATION: 


rV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


I.  Abstract 

The  BC-170,  Census  Employment 
Inquiry,  is  used  by  the  Census  Bureau 
to  collect  information  such  as  personal 
data  and  work  experience  from  job 
applicants.  The  BC-170  is  used 
throughout  the  census  and  intercensal 
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years  foi  short-term  time  limited 
employn  lent.  Applicants  completing  the 
form  are  applying  for  temporary  jobs  in 
office  and  field  positions  (clerks, 
enumerators,  crew  leaders,  supervisors). 
This  fon  i  is  completed  by  job 
applicar  ts  before  or  at  the  time  they  are 
tested.  S  electing  officials  review  the 
informat  ion  shown  on  the  form  to 
determii  e  the  best  qualified  applicants. 

The  B(  :-170  is  intended  to  facilitate 
speedy  li  iring  and  selection  in  situations 
requirinj  large  numbers  of  temporary 
employe  3S  for  assignments  of  a  limited 
duration  The  use  of  this  form  is  limited 
to  only  s  tuations  which  require  the 
establishment  of  a  temporary  office  and/ 
or  invoh  e  special,  one-time  survey 
operatioi  is.  The  form  has  been 
demonst  rated  to  meet  our  recruitment 
needs  foi  temporary  workers  and 
requires  significantly  less  burden  than 
the  Offic  B  of  Personnel  Management 
Optional  Forms  that  are  available  for 
use  by  tne  public  when  applying  for 
Federal  positions. 

Currei  t  efforts  to  hire  an  enormous 
temporal  y  workforce  for  Census  2000 
will  sign  ificantly  increase  the  usage  of 
the  BOl  70.  The  2000  Census  is  the 
largest  p  sacetime  mobilization  of 
civilians  that  enumerate  and  account  for 
the  population  of  the  United  States.  We 
expect  tc  recruit  approximately 
2,900,000  applicants  for  census  jobs. 

Since  he  BC-1 70  is  used  regiilarly 
and  doe3  not  change  often  we  are 
planning  to  discontinue  displaying  the 
expiration  date  of  the  collection  on  the 
form  to  a  void  needless  reprinting.  We 
are  also  i  edesigning  the  form  to  allow 
efficient  keying  of  applicant  information 
into  the  ully  automated  personnel/ 
payroll  s  ystem  designed  for  use  for  the 
2000  Ce!  isus. 

n.  Methiid  of  Collection 

We  collect  this  information  at  the 
time  of  testing  for  temporary  positions. 
Potential  employees  being  tested 
completi  a  four-page  paper  application. 


m.  Data 

OMB  Number:  0607-0139. 

Form  Number:  BC-1 70. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
2,950,000  annually. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  737,500  hours. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  the  individual  is  his/her 
time  for  completing  the  BC-1 70. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  USC, 
Section  23. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (  c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  26, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-10937  Filed  4-30-99;  8:45  am) 
BILUfNS  COOE  351(M)7-4> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Five- Year  ("Sunset") 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of  Five- Year 
("Sunset")  Reviews. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 
Conunerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  the  antidumping 
and  countervailing  duty  orders  or 
suspended  investigations  listed  below. 
The  International  Trade  Commission 
("the  Commission")  is  publishing 
concurrently  with  this  notice  its  notices 
of  Institution  of  Five-Year  Reviews 
covering  these  same  orders. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  G.  Skinner,  Scott  E.  Smith,  or 
Martha  V.  Douthit,  Office  of  Policy, 
Import  Administration,  International 
Trade^ Administration,  U.S.  Department 
of  Commerce,  at  (202)  482-1560,  (202) 
482-6397  or  (202) 482-3207, 
respectively,  or  Vera  Libeau,  Office  of 
Investigations,  U.S.  Intemationed  Trade 
Commission,  at  (202)  205-3176. 

SUPPLEMENTARY  INFORMATION: 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218 
(see  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998)), 
we  are  initiating  sunset  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  or  suspended 
investigations: 


case  No. 


ITC  case  No. 


Country 

Taiwan  

Turttey 

Turkey 

Thailand  

India 

Turkey 

Canada  

Taiwan  

Singapore  

Israel  

Israel  

Taiwan  

Argentina  

Brazil 

Korea  (South)  

Mexico  

Taiwan  


Product 


A-58a 
C-489-5d 
C-489-5q2 
A-549-5 
A-533-5d2 
A-489-5C  1 
A-122-5C6 
A-583-5C  5 
A-559-5(  2 
A-508-€( 2 
C-508-6(  1 
A-583-8(  3 
A-357-8(  2 
A-35 1-8(9 
A-58(>-8(  9 
A-201-8(5 
A-58»-8  4 


A-132 
C-253 
C-253 
A-252 

A-271 
A-273 
A-276 
A-277 
A-296 
A-318 
C-271 
A-410 
A-409 
A-532 
A-533 
A-534 
A-536 


Small  Diameter  Cartx)n  Steel  Pipe  and  Tube. 

Welded  Cartxjn  Steel  Pipes  and  Tutjes. 

Welded  Carbon  Steel  Line  Pipe. 

Welded  Cartxjn  Steel  Pipes  and  Tubes. 

Welded  Carbon  Steel  Pipes  and  Tubes. 

Welded  Carbon  Steel  Pipes  and  Tubes. 

Oil  Country  Tubular  Goods. 

Oil  Country  Tubular  Goods. 

Small  Diameter  Standard  &  Rectangular  Pipe  &  Tube. 

Oil  Country  Tubular  Goods. 

Oil  Country  Tubular  Goods. 

Light  Walled  Rectangular  Tubing. 

Light  Walled  Rectangular  Tubing. 

Circular-Welded  Non-Alloy  Steel  Pipe. 

Circular-Welded  Non-Alloy  Steel  Pipe. 

Circular-Welded  Non-Alloy  Steel  Pipe. 

Circular-Welded  Non-Alloy  Steel  Pipe. 


Federal  Register /Vol.  64.  No.  84 /Monday.  May  3.  1999  /  Notices 


23597 


DOC  case  No. 


A-307-805 
A-588-707 
A-475-703 
A-35 1-602 
A-583-605 
A-588-602 
A-570-814 
A-54 9-807 
A-588-802 
A-484-801 
A-588-806 


ITC  case  No. 


A-537 
A-386 
A-385 
A-308 
A-310 
A-309 
A-520 
A-521 
A-389 
A^06 
A-408 


Country 

Venezuela 

Japan  

Italy  

Brazil 

Taiwan  

Japan  

China.  PR  

Thailand 

Japan  

Greece  

Japan  


Product 


Circular-Welded  Non-Alloy  Steel  Pipe. 
Granular  Polytetraflouroetheylene  Resin. 
Granular  Polytetraflouroetheylene  Resin. 
Carbon  Steel  Butt-Weld  Pipe  Fittings. 
Carbon  Steel  Butt-Weld  Pipe  Fittings. 
Carbon  Steel  Butt-Weld  Pipe  Fittings. 
Carbon  Steel  Butt-Weld  Pipe  Fittings. 
Carbon  Steel  Butt-Weld  Pipe  Fittings. 
Micro  Disks. 

Electrolytic  Manganese  Dioxide. 
Electrolytic  Manganese  Dioxide. 


Statute  and  Regulations 

Pursuant  to  sections  751(c)  and  752  of 
the  Act,  an  antidumping  ("AD")  or 
countervailing  duty  ("CVD")  order  will 
be  revoked,  or  the  suspended 
investigation  will  be  terminated,  unless 
revocation  or  termination  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  (1)  dumping  or  a 
countervailable  subsidy,  and  (2) 
material  injury  to  the  domestic  industry. 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20.  1998)  {"Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  [" Sunset  Policy 
Bulletin"). 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department's  schedule  of 
sunset  reviews,  case  history  information 
(e.g..  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
internet  website  at  the  following 
address: 

"http://www.ita.doc.gov/ 

import admin/records/sunset/" 

All  submissions  in  the  sunset  review 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303  (1998). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 


any  submissions.  The  Department  will 
make  additions  to  and/or  deletions  from 
the  service  list  provided  on  the  sunset 
website  based  on  notifications  from 
parties  and  participation  in  this  review. 
Specifically,  the  Department  will  delete 
from  the  service  list  all  parties  that  do 
not  submit  a  substantive  response  to  the 
notice  of  initiation. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306  (see 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures;  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order,  63  FR  24391  (May  4, 
1998)). 

Information  Required  From  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102  (1998))  wishing  to 
participate  in  the  sunset  review  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)(ii).  We  note  that  the 
Department  considers  each  of  the  orders 
listed  above  as  separate  and  distinct 
orders  and,  therefore,  requires  order- 
specific  submissions.  Because  the  case 
number  is  the  same  for  two 
countervailing  duty  orders  covering 
differing  classes  or  kinds  of  steel  pipe 
from  Turkey,  we  request  that  all 
submissions  clearly  identify  the  order 
for  which  the  submission  is  being  made 
by  product  name  as  listed  above.  In 
accordance  with  the  Sunset  Regulations, 


if  we  do  not  receive  a  notice  of  intent 
to  participate  from  at  least  one  domestic 
interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
revoke  the  order  without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Sunset  Regulations 
provide  that  all  parties  wishing  to 
participate  in  the  sunset  review  must 
file  substantive  responses  not  later  than 
30  days  after  the  date  of  publication  in 
the  Federal  Register  of  the  notice  of 
initiation.  The  required  contents  of  a 
substantive  response,  on  an  order- 
specific  basis,  are  set  forth  in  the  Sunset 
Regulations  at  19  CFR  351.218(d)(3). 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 
Department's  information  requirements 
are  distinct  from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  sunset 
reviews.'  Please  consult  the  " 
Department's  regulations  at  19  CFR  part 
351  (1998)  for  definitions  of  terms  and 
for  other  general  information  concerning 
antidumping  and  countervailing  duty 
proceedings  at  the  Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  ofthe  Act  and  19  CFR  351.218(c). 

Dated:  April  27.  1999. 
Richard  W.  Moreland. 

»  Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-11007  Filed  4-30-99:  8:45  am] 

BILLING  CODE  3S10-OS-P 


'  A  number  of  parties  commented  thai  these 
interim-final  regulations  provided  insufficient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation  {Sunset  Regulations.  19  CFR 
351.218(d)(4)).  As  provided  in  19  CFR  35'  J02(b) 
(1998).  the  Department  will  consider  individual 
requests  for  extension  of  that  five-day  deadline 
based  upon  a  showing  of  good  cause. 
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DEPARtMENT  OF  COMMERCE 
International  Trade  Administration 

[A-421- 

Notice  o)f  Extension  of  Time  Limit  for 
Antidunlping  Duty  Administrative 
Review;  Certain  Cold-Roiled  Cart>on 
Steel  Flat  Products  From  the 
Netherlands 

agency:  Import  Administration, 
Internati  onal  Trade  Administration, 
Departm  ent  of  Commerce. 

ACTION:  ibttension  of  Time  Limit.  < 


EFFECTIV  E  date:  May  3.  1999. 


:  The  Department  of  Commerce 
Depjartment)  is  extending  the  time 
the  preliminary  results  of  the 
rative  review  of  the 
ing  duty  order  on  cold-rolled 
s  teel  flat  products  from  the 
Netherh  nds.  This  review  covers  one 

fa(  turer/exporter.  Hoogovens  Staal 
^oogovens  Steel  USA,  Inc.,  and 
i)d  August  1,  1997  through  July 


SUMMAR' ' 

(the 
limit  for 
adminis 
antidu 
carbon 


mp 


manu 
BVand 
the  peri 
31.  199f 


FURTHER  INFORMATION  CONTACT: 

K4bak  at  (202)  482-1395  or  Robert 
(202)  482-5222,  Antidumping 
Coiintervailing  Duty  Enforcement 
,  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce,  14th 
Constitution  Avenue  NW, 
on.  DC  20230. 


FOR 

Ilissa 
James  al 
and 
Group 


U.S 

Street 

Washi 


aid 


njt 


SUPPLEK  ENTARY 

is  not  pi  act 
review 
by  sectibn 
of  1930, 
Departn  lent 
for  comp 
results 

See  Meiioran 
Spetrin 
1999,  oil 
Comme  rce 
adri 


dv  e 


this 
to  be 
the  dat« 
results 

This 
section 
amend4d 


Dated 
Joseph 

Deputy 
Group 
IFR  Do( 

BILLING 


INFORMATION:  Because  it 
icable  to  complete  this 
ithin  the  time  limits  mandated 
751(a)(3)(A)  of  the  Tariff  Act 
as  amended  (the  Tariff  Act),  the 

is  extending  the  time  limit 
letion  of  the  preliminary' 
I  intil  Tuesday,  August  31,  1999. 
dum  from  Joseph  A. 
to  Robert  S.  LaRussa,  April  14, 
file  in  Room  B-099  of  the  main 
building.  The  final  results  of 
inistrative  review  will  continue 
no  later  than  120  days  after 
on  which  the  preliminary 
ire  published. 

!Xtension  is  in  accordance  with 
751(a)(3)(A)  of  the  Tariff  Act,  as 


April  16,  1999. 
.  Spetrini, 

.  \ssistant  Secretary.  Enforcement 

HI 


99-n01,T  Filed  4-30-99;  8:45  am] 

(JOOE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-802] 

Gray  Portland  Cement  and  Clinker: 
Notice  of  Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  May  3.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Callen,  AD/CVD  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)482-0180. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 

Extension  of  Time  Limits  for 
Preliminary  Results 

The  Department  of  Commerce  (the 
Department)  received  a  request  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  Gray 
Portland  Cement  and  Clinker  from 
Mexico.  On  September  29,  1998,  the 
Department  initiated  this  administrative 
review  covering  the  period  August  1. 
1997,  through  July  31,  1998. 

Because  of  the  complexity  of  certain 
issues  in  this  case,  it  is  not  practicable 
to  complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Act.  Therefore,  in  accordance 
with  that  section,  the  Department  is 
extending  the  time  limits  for  the 
preliminary  results  to  August  31,  1999 
(see  Memorandum  from  Richard 
Moreland  to  Robert  LaRussa,  Re: 
Extension  of  Preliminary  Results).  The 
Department  intends  to  issue  the  final 
results  of  review  120  days  after  the 
publication  of  the  preliminary  results. 
This  extension  of  the  time  limit  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 


Dated;  April  27,  1999. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  99-11013  Filed  4-30-99;  8:45  am] 

BILLING  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-505;  A-549-601] 

Malleable  Cast  Iron  Pipe  Fittings  From 
Brazil  and  Thailand:  Extension  of  Time 
Limit  for  Preliminary  Results  of  Five- 
Year  Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  five-year 
("sunset")  reviews. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  sunset  reviews  on  the  antidumping 
duty  orders  on  malleable  cast  iron  pipe 
fittings  from  Brazil  and  Thailand.  Based 
on  adequate  responses  from  domestic 
and  respondent  interested  parties,  the 
Department  is  conducting  full  sunset 
reviews  to  determine  whether 
revocation  of  these  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping.  As  a  result  of 
this  extension,  the  Department  intends 
to  issue  its  preliminary  results  not  later 
than  July  23,  1999. 
EFFECTIVE  DATE:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  M.  Appelbaum  or  Melissa  G. 
Skinner,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street,  ■ 
N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5050.  or  (202) 
482-1560  respectively. 

Extension  of  Preliminary  Results 

The  Department  has  determined  that 
the  sunset  reviews  of  the  antidumping 
duty  orders  on  malleable  cast  iron  pipe 
fittings  from  Brazil  and  Thailand  are 
extraordinarily  complicated.  In 
accordance  with  section  751(c)(5)(C)(v) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  [i.e., 
an  order  in  effect  on  January  1,  1995). 
See  section  751(c)(6)(C)  of  the  Act.  The 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  of  these  reviews  until  not  later 
than  July  23,  1999,  in  accordance  with 
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section  751(c)(5)(B)  of  the  Act.  The  final 
results  of  these  reviews  will,  therefore, 
be  due  not  later  than  November  30 
1999. 

Dated:  April  26,  1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

IFR  Doc.  99-11017  Filed  4-30-99:  8:45  am] 

BILUNG  CODE  3S10-OS-P 


SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  hmit  for  the  preliminary  residts  of 
the  sunset  review  on  the  suspended 
countervailing  duty  investigation  on 
cotton  shop  towels  from  Peru.  Based  on 
adequate  responses  from  domestic  and 
respondent  interested  parties,  the 
Department  is  conducting  a  full  sunset 
review  to  determine  whether  revocation 
of  the  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  a 
countervailable  subsidy.  As  a  result  of 
this  extension,  the  Department  intends 
to  issue  its  preliminary  results  not  later 
than  July  23,  1999. 
EFFECTIVE  DATE:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darla  D.  Brown  or  Melissa  G.  Skinner, 
Import  Adminisfration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Pennsylvania  Avenue  and 
14th  Street,  N.W.,  Washington,  D.C. 
20230;  telephone:  (202)  482-3207  or 
(202)  482-1560  respectively. 

Extension  of  Preliminary  Results 

The  Department  has  determined  that 
the  sunset  review  of  the  suspended 
countervaihng  duty  investigation  on 
cotton  shop  towels  from  Peru  is 
extraordinarily  complicated.  In 
accordance  with  section  751(c)(5)(C)(v) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  {i.e., 
an  order  in  effect  on  January  1,  1995). 
See  section  751(c)(6)(C)  of  the  Act.  The 
Department  is  extending  the  time  limit 


for  completion  of  the  preliminary 
results  of  this  review  until  not  later  than 
July  23. 1999,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.  The  final 
results  of  this  review  will,  therefore,  be 
due  not  later  than  November  30,  1999. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-333-401] 

Cotton  Shop  Towels  From  Peru: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Five- Year  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  five-year 
("sunset")  review. 


Dated:  April  26,  1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  99-11016  Filed  4-30-99:  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  970424097-9097-04] 
RIN  0625-ZA05 

Market  Development  Cooperator 
Program 

AGENCY:  hitemational  Trade 
Administration  (ITA),  Commerce. 
ACTION:  Notice. 


SUMMARY:  ITA  promotes  U.S.  exports 
and  works  to  improve  the  global 
competitiveness  of  the  United  States, 
creating  jobs  for  Americans.  ITA 
administers  the  Market  Development 
Cooperator  Program  (MDCP)  to  build 
public/private  export  marketing 
partnerships.  The  MDCP  is  a 
competitive  matching  grants  program 
that  provides  federal  assistance  to 
export  multipliers  such  as  state  trade 
departments,  trade  associations, 
chambers  of  commerce,  world  trade 
centers  and  other  non-profit  industry 
organizations  that  are  particularly 
effective  in  reaching  small-and  niedium- 
size  enterprises  (SMEs).  MDCP  awards 
help  to  underwrite  the  start-up  costs  of 
new  export  promotion  ventures  which 
these  groups  are  often  reluctant  to 
undertake  without  federal  government 
support. 
The  MDCP  aims  to: 

•  Challenge  the  private  sector  to  think 
strategically  about  foreign  markets; 

•  Be  the  catalyst  that  spurs  private- 
sector  irmovation  and  investment  in 
export  marketing;  and 

•  Increase  the  number  of  American 
companies,  particularly  SMEs.  taking 
decisive  export  actions. 

The  advantage  of  a  joint  effort  is  that 
it  permits  the  federal  government  to 
pool  expertise  and  funds  with  non- 
federal sources  so  that  each  maximizes 
its  market  development  resources. 
Partnerships  of  this  sort  can  provide  a 
sharper  focus  on  long-term  export 
market  development  than  do  traditional 
trade  promotion  activities.  These 
partnerships  also  serve  as  a  mechanism 


for  improving  government-industry 
relations. 

While  ITA  sponsors,  guides  and 
partially  funds  MDCP  projects,  ITA 
expects  applicants  to  develop,  initiate 
and  provide  matching  funding  to  carry 
out  market  development  project 
activities.  As  an  active  partner,  ITA  will, 
as  appropriate,  provide  assistance  that 
the  applicant  identifies  as  essential  to 
the  achievement  of  project  goals  and 
objectives.  U.S.  industry  is  best  able  to 
assess  its  problems  and  needs  in  the 
foreign  marketplace  and  to  recommend 
innovative  solutions  and  programs  that 
can  be  the  formula  to  success  in 
international  trade. 

Examples  of  activities  that  might  be 
included  in  an  applicant's  project 
proposal  are  described  below  imder 
"Program  Description."  No  one  or  any 
combination  of  these  activities  must  be 
included  for  a  proposal  to  receive 
favorable  consideration.  ITA  encourages 
applicants  to  propose  activities  that  (1) 
would  be  most  appropriate  to  the 
market  development  needs  of  their 
industry  or  industries;  and  (2)  display 
the  imagination  and  innovation  of  the 
applicants  working  in  partnership  with 
the  government  to  obtain  the  maximum 
market  development  impact. 

A  public  meeting  will  be  held  to 
provide  general  information  to  potential 
applicants  regarding  MDCP  procedures, 
selection  process,  and  proposal 
preparation.  No  discussion  of  specific 
proposals  will  occur  at  this  meeting. 
Attendance  at  this  public  meeting  by 
potential  applicants  is  not  required. 
DATES:  Public  Meeting:  ITA  will  hold  a 
public  meeting  to  discuss  MDCP 
proposal  preparation,  procedures,  and 
selection  process  on  May  21,  1999.  The 
meeting  will  begin  at  10:00  a.m.  in 
Room  1863,  at  the  Herbert  Clark  Hoover 
Building,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C. 

Pre-Application  Counseling:  The 
Office  of  Planning.  Coordination  and 
Resource  Management  (OPCRM)  is 
available  to  answer  questions  regarding 
the  application  process.  ITA  invites  all 
prospective  applicants  to  contact 
OPCRM  as  soon  as  possible  with  any 
questions  about  application 
requirements,  evaJuation  factors,  and 
the  selection  process.  Prospective 
applicants  are  particularly  encouraged 
to  seek  advice  on  their  eligibility  to 
apply  for  and  receive  MDCP  funding. 
Applicants  with  questions  are  advised 
to  continue  working  on  their  proposals. 
Absolutely  no  extensions  of  the 
deadline  for  submitting  complete 
applications  will  be  granted. 

Applications:  Complete  applications 
must  be  received  no  later  than  5:00  p.m. 
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Application  kits  are  available  at  the 
web  site  identified  above.  To  obtain  an 
applicat  on  kit  via  first  class  mail,  send 
a  writtei  request  with  a  self-addressed 
mailing  abel  to  Mr.  Brad  Hess, 
Managei ,  Market  Development 
Coopera  or  Program,  Trade 
Develop  nent/OPCRM,  Room  3221,  U.S. 
Departni  ent  of  Commerce,  Washington, 
20330.  Application  kits  can  also  be 
in  Room  3209,  U.S. 
Departnient  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washini  ton,  D.C. 
SUPPLEM  ENTARY  INFORMATION: 

Authoiity:  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Pub.  L.  No. 
100-418,  Title  II.  sec.  2303.  102  Stat.  1342, 
15  U.S.C  4723. 

Catah  >g  of  Federal  Domestic 

(CFDA):  No.  11.112,  Market 
._.  Cooperator  Program. 
Description:  The  goal  of  the 
set  out  in  authorizing 

is  to  develop,  maintain,  and 
oreign  markets  for  non 
goods  and  services 
in  the  United  States.  For 
of  this  program, 
Itural  goods  and  services 
s  and  services  other  than 
products  as  defined  in  7 
"Produced  in  the  United 
means  having  substantial  inputs 
als  and  labor  originating  in  the 
Jtates,  such  inputs  constituting 

percent  of  the  value  of  the 
service  to  be  exported.  The 
beneficiaries  of  the  program 
producers  of  non-agricultural 
services  that  seek  to  export 
or  services. 


goads 


MDCP  funds  should  not  be  viewed  as 
a  replacement  for  funding  from  other 
sources,  either  public  or  private.  An 
important  aspect  of  this  program  is  to 
increase  the  sum  of  federal  and  non- 
federal export  market  development 
activities.  This  result  can  host  be 
achieved  by  using  program  funds  to 
encourage  new  initiatives. 

In  addition  to  new  initiatives, 
expansion  of  the  scope  of  an  existing 
project  also  may  qualify  for  funding 
consideration.  Eligible  organizations 
that  have  previously  received  an  MDCP 
award  may  propose  a  new  project  or 
expansion  of  an  existing  project  (but  see 
Evaluation  Criteria  (4)  below). 

ITA  encourages  applicants  to  propose 
activities  that  would  be  most 
appropriate  to  the  market  development 
needs  of  their  U.S.  industry  or 
industries.  Examples  of  activities  which 
applicants  might  include  in  an 
application  are  set  forth  below.  No  one 
of  these  activities  or  any  combination  of 
these  activities  must  be  included  for  an 
application  to  receive  favorable 
consideration.  Many  of  these  activities 
have  been  undertaken  by  current  and 
past  MDCP  award  winners: 

(1)  Opening  an  overseas  office  or 
offices  to  perform  a  variety  of  market 
development  services  for  companies 
joining  a  consortium  to  avail  themselves 
of  such  services;  such  an  office  should 
not  duplicate  the  programs  or  services 
of  the  U.S.  and  Foreign  Commercial 
Service  (US&FCS)  post(s)  in  the  region, 
but  could  include  co-location  with  a 
US&FCS  Commercial  Center; 

(2)  Detailing  a  private-sector 
representative  to  a  US&FCS  post  in 
accordance  with  15  U.S.C.  4723(c); 

(3)  Commissioning  overseas  market 
research,  participating  in  overseas  trade 
exhibitions  and  trade  missions  to 
promote  U.S.  exports,  and/or  hosting 
reverse  trade  missions; 

(4)  Conducting  U.S.  product 
demonstrations  abroad; 

(5)  Conducting  export  seminars  in  the 
United  States  or  market  penetration 
seminars  in  the  market(s)  to  be 
developed; 

(6)  Establishing  technical  trade 
servicing  that  helps  overseas  buyers 
choose  the  right  U.S.  goods  or  services 
and  to  use  the  goods  or  services 
efficiently; 

(7)  Conducting  joint  promotions  of 
U.S.  goods  or  services  with  foreign 
partners; 

(8)  Training  foreign  nationals  to 
perform  after-sales  service  or  to  act  as 
distributors  for  U.S.  goods  or  services; 

(9)  Improving  market  access  for  U.S. 
goods  or  services  by  working  with 
organizations  in  the  foreign  marketplace 


responsible  for  setting  standards  and 
product  testing; 

(10)  Publishing  an  export  resource 
guide  or  an  export  product  directory  for 
the  U.S.  industry  or  industries  in 
question,  if  no  comparable  one  exists; 
and 

(11)  Establishing  an  electronic 
business  information  system  to  identify 
overseas  trade  leads  and  facilitate 
matches  with  foreign  partners  for  U.S. 
businesses. 

Funding  Availability:  The  total  funds 
expected  to  be  available  for  this  program 
are  $2.0  million  for  fiscal  year  1999.  ITA 
expects  to  conclude  a  minimum  of  five 
(5)  cooperative  agreements  with  eligible 
entities  for  this  competition.  No  award 
will  exceed  $400,000,  regardless  of  the 
duration  of  the  cooperative  agreement. 

Matching  Requirements:  To  receive 
MDCP  funding,  the  applicant  must 
contribute  at  least  two  dollars  for  each 
federal  dollar  provided.  In  satisfying 
this  matching  requirement,  the 
applicant  must  make  at  least  one  dollar 
of  new  cash  outlays  expressly  for  the 
project  for  each  federal  dollar  of  MDCP 
funding.  The  balance  of  the  applicant's 
support  may  consist  of  in-kind 
contributions  (goods  and  services). 
Recipient  cash  contributions  are  defined 
in  15  CFR  Part  14,  Sec.  14.2(g)  as  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties.  In  order  for  a 
recipient  to  outlay  cash  contributed  by 
a  third  party,  the  third  party  must 
transfer  the  funds  to  the  recipient. 
Otherwise,  expenditures  for  goods  and 
services  contributed  by  a  third  party  are 
considered  to  be  in-kind  contributions. 
For  example,  an  applicant  requesting 
$200,000  of  federal  funds  must  supply, 
at  a  minimum,  $200,000  of  new  cash 
outlays  expressly  for  the  project.  The 
remaining  $200,000  of  the  required 
match,  and  any  additional  match 
proposed,  can  be  made  up  of  additional 
new  cash  outlays  or  in-kind 
contributions. 

Applicants  may  propose  projects  for 
which  the  matching  funding  will  exceed 
two  applicant  dollars  to  each  federal 
dollar.  Applicants  should  note  that  a 
cost-share  ratio  is  established  for  each 
award  winner  based  upon  the  award 
winner's  share  of  the  total  cost  of  the 
project.  Funds  are  disbursed  using  this 
ratio.  For  example,  a  project  for  which 
the  applicant  will  assume  %  of  the  total 
cost  will  have  a  cost  share  ratio  of  75 
percent  applicant/25  percent  federal.  In 
requesting  a  disbursement  of  federal 
dollars,  the  awcird  winner  will  have  to 
generate  $3  in  grant  expenditures  for 
each  dollar  it  wants  to  obtain  in  federal 
grant  monies. 
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In  the  proposed  budget,  all  in-kind 
contributions  to  be  used  in  meeting  the 
applicant's  share  of  costs  should  be 
listed  in  a  separate  column  from  cash 
contributions.  A  separate  budget 
narrative  describing  these  in-kind 
contributions  should  also  be  included 
with  the  proposal.  This  information 
should  be  in  sufficient  detail  for  a 
determination  to  be  made  that  the 
requirements  of  15  CFR  Part  14.23(a), 
and  15  CFR  Part  24.24  (a)  and  (b)  are 
met. 

No  indirect  costs  will  be  paid  with 
ITA  funding  under  this  program,  but 
they  may  be  included  in  the  matching 
share.  ITA  will  support  only  a  portion 
of  the  direct  costs  of  each  project.  Each 
applicant  will  support  a  portion  of  the 
direct  costs  (to  be  specified  in  the 
application).  Generally,  direct  costs  are 
those  that  are  specifically  associated 
with  an  award,  and  usually  include 
expenses  such  as  personnel,  fringe 
benefits,  travel,  equipment,  supplies 
and  contractual  obligations  relating 
directly  to  program  activity.  Allowable 
costs  will  be  determined  on  the  basis  of 
the  applicable  cost  principles,  i.e.,  OMB 
Circulars  A-21,  A-87,  and  A-122;  45 
CFR  Part  74,  Appendix  E;  and  48  CFR 
Part  31. 

Applicants  may  charge  companies  in 
the  industry  or  other  industry 
organizations  reasonable  fees  to  take 
part  in  or  avail  themselves  of  services 
provided  as  part  of  applicants'  projects. 
Applicants  should  describe  in  detail  any 
plans  to  charge  fees.  Fees  generated 
under  the  award  are  program  income 
and  must  be  used  for  project-related 
purposes  during  the  award  period. 

Type  of  Funding  Instrument:  Since 
ITA  will  be  substantially  involved  in  the 
implementation  of  each  project  for 
which  an  award  is  made,  the  funding 
instrument  for  this  program  will  be  a 
cooperative  agreement.  To  administer 
each  cooperative  agreement,  a  project 
team  is  established  including  key 
personnel  from  the  award  winning 
organization  and  officials  from  ITA  who 
can  help  the  award  winner  achieve 
MDCP  project  objectives.  If 
representatives  from  other  federal 
agencies  can  make  a  meaningful 
contribution  to  the  achievement  of 
project  objectives,  they  are  invited  to 
participate  on  the  project  team. 

Each  project  team  acts  as  a  "board  of 
directors"  establishing  direction  for  the 
project,  recommending  changes  in  the 
direction  of  the  project,  when  necessary, 
and  determining  mode  of  project 
operations  and  other  management 
processes,  coupled  with  close 
monitoring  or  operational  involvement 
during  the  performance  of  project 
activities.  At  the  beginning  of  each  fiscal 


year,  the  project  team  negotiates  an 
annual  operating  plan  setting  forth 
specific  activities  that  will  take  place, 
project  responsibilities  and  the  cost  of 
each  activity.  In  addition  to 
participating  on  project  teams,  ITA  staff 
may  work  directly  on  individual  MDCP 
project  activities. 

Eligibility  Criteria:  U.S.  trade 
associations,  non-profit  industry 
organizations,  state  trade  departments 
■and  their  regional  associations 
including  centers  for  international  trade 
development,  and  private  industry  firms 
or  groups  of  firms  in  cases  where  no 
entity  described  above  represents  that 
industry,  are  eligible  to  apply  for 
cooperative  agreements  under  this 
program.  For  the  purpose  of  this 
program,  a  "trade  association"  is 
defined  as  a  fee-based  organization 
consisting  of  member  firms  in  the  same 
industry,  or  in  related  industries,  or 
which  share  common  commercial 
concerns.  The  purpose  of  the  trade 
association  is  to  further  the  commercial 
interests  of  its  members  through  the 
exchange  of  information,  legislative 
activities,  and  the  like. 

For  the  purpose  of  this  program,  a 
"non-profit  industry  organization"  is  an 
organization  that  is  classified  as  a  non- 
profit organization  under  Title  26  U.S.C. 
Section  501(c)(3),  (4),  (5),  or  (6)  and 
operates  as  one  of  the  following: 

(1)  A  local,  state,  regional,  or  national 
chamber  of  commerce; 

(2)  A  local,  state,  regional,  or  national 
board  of  trade; 

(3)  A  local,  state,  regional,  or  national 
business,  export  or  trade  council/ 
interest  group; 

(4)  A  local,  state,  regional,  or  national 
visitors  bureau  or  tourism  promotion 
group; 

(5)  A  local,  state,  regional,  or  national 
economic  development  group; 

(6)  A  Small  Business  Administration 
Small  Business  Development  Center; 

(7)  A  world  trade  center;  or 

(8)  A  port  authority. 
Prospective  applicants  are  strongly 

encouraged  to  seek  advice  on  their 
eligibility  to  enter  the  MDCP 
competition,  according  to  the  criteria 
above.  To  obtain  advice  regarding 
eligibility,  the  applicant  should  submit 
basic  organizational  documents  (e.g., 
charters,  articles  of  incorporation)  and 
information  on  types  of  members, 
membership  fees,  ties  to  state  trade 
departments  or  their  regional 
associations,  organization's  purpose, 
and  activities,  and  non-profit  status 
under  Internal  Revenue  Code 
provisions.  All  requests  for  advice 
regarding  eligibility  should  be  made  as 
soon  as  possible,  allowing  enough  time 
before  the  application  deadline  for  a 


response  to  be  useful.  Applicants  are 
advised  to  continue  working  on 
proposals  while  waiting  for  a  response. 
Absolutely  no  extensions  of  the 
deadline  for  submitting  complete 
applications  will  be  granted. 

Eligible  U.S.  entities  may  join  together 
to  submit  an  application  as  a  joint 
venture  and  to  share  costs.  For  joint 
venture  applicants,  one  organization 
meeting  the  above  eligibility  criteria 
must  be  designated  as  the  prospective 
MDCP  grant  recipient  organization  for 
administrative  purposes.  For  example, 
two  trade  associations  representing 
different  segments  of  a  single  industry 
or  related  industries  may  pool  their 
resources  and  submit  one  application. 
Foreign  businesses  and  private  groups 
also  may  join  with  eligible  U.S. 
organizations  to  submit  applications 
and  to  share  the  costs  of  proposed 
projects. 

ITA  will  accept  applications  from 
eligible  entities  representing  any 
industry,  subsector  of  an  industry  or 
related  industries.  Each  applicant  must 
permit  all  companies  in  the  industry  in 
question  to  participate,  on  equal  terms, 
in  all  activities  that  are  scheduled  as 
part  of  a  proposed  project  whether  or 
not  the  company  is  a  member  or 
constituent  of  the  eligible  organization. 

Eligible  entities  desiring  to  participate 
in  this  program  must  demonstrate  the 
ability  to  provide  an  established, 
competent,  experienced  staff  and  other 
resources  to  assure  adequate 
development,  supervision,  and 
execution  of  the  proposed  project 
activities.  Applicants  must  describe  in 
detail  all  assistance  expected  from  ITA 
or  other  federal  agencies  to  implement 
project  activities  successfully.  Each 
applicant  must  provide  a  description  of 
the  membership/qualifications, 
structure  and  composition  of  the  eligible 
entity,  the  degree  to  which  the  entity 
represents  the  industry  or  industries  in 
question,  and  the  role,  if  any,  foreign 
membership  plays  in  the  affairs  of  the 
eligible  entity.  Applicants  should 
summarize  both  the  recent  history  of 
their  industry  or  industries' 
competitiveness  in  the  international 
marketplace  and  the  export  promotion 
history  of  the  eligible  entity  or  entities 
submitting  the  application. 

Project  proposals  must  be  compatible 
with  U.S.  trade  and  commercial  policy. 
ITA  priorities  are  set  forth  under  the 
"Project  Funding  Priorities"  heading 
below.  Additional  information 
delineating  U.S.  commercial  policy  may 
be  obtained  from  the  1998  Tradt 
Promotion  Coordinating  Committee's 
(TPCC's)  National  Export  Strategy. 
Copies  of  the  National  Export  Strategy 
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are  availa  )le  from  TPCC  Secretariat  by 
calling  (21)2)  482-5455. 

Award  ^eriod:  Funds  may  be 
expended  over  the  period  of  time 
required  lo  complete  the  scope  of  work, 
but  not  to  exceed  three  (3)  years  from 
the  date  c  f  the  award. 

Indirec  Costs:  ITA  funds  cannot  be 
used  to  pi  ly  indirect  costs.  The  total 
dollar  am  3unt  of  the  indirect  costs 
proposed  in  an  application  under  this 
program  (using  recipient  funds)  must 
not  excee  1  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
federal  af  ency  prior  to  the  proposed 
effective  late  of  the  award  or  100 
percent  o  the  total  proposed  direct 
costs  doll  IT  amount  in  the  application, 
whichever  is  less. 

Applia  ttion  Forms  and  Kit:  Standard 
Forms  42  i  (Rev.  4-92)  Application  for 
Federal  ^  ssistance,  424A  (Rev.  4-92) 
Budget  Ir  formation — Non-Construction 
Programs  424B  (Rev.  4-92) 
Assuranc  3S — Non-Construction 
Programs,  SF-LLL,  Disclosure  of 
Lobbying  Activities  and  other 
Departm(  nt  of  Conunerce  forms  (CD- 
511,  Cert  fications  Regarding 
Debarme:  it,  Suspension  and  Other 
Responsi  )ility  Matters:  Drug-Free 
Workplac  e  Requirements  and  Lobbying; 
CD-512,  Certifications  Regarding 
Debarme  it.  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  transactions  and  Lobbying), 
are  requi  ed  as  part  of  the  application. 
See  the  "  =URTHER  INFORMATION"  section 
for  instru  ctions  on  getting  an 
applicati  m  kit. 

Submi'sion  of  Applications: 
Applican  ts  must  submit  a  signed 
original  <  nd  two  (2)  copies  of  the 
applicati  jn  and  supporting  materials.  In 
addition  to  the  required  original  plus 
two  copi  ;s,  applicants  are  encoiu-aged  to 
submit  f(  ur  (4)  additional  copies.  ITA 
recogniziis  that  submitting  four 
addition;  il  copies  may  be  a  financial 
burden  fur  some  applicants. 
Accordii  gly,  the  four  additional  copies 
are  not  required,  and  applicants  who 
submit  o  [ily  the  required  original  plus 
two  copi  3S  will  not  be  scored  lower  for 
doing  so 

Retention  of  Applications:  For  each 
award  w  nner,  the  Department  of 
Commer  :e  will  retain  the  signed 
original  )f  the  application  for  seven 
years.  C(  pies  of  winning  applications 
will  be  c  istributed  to  project  team 
member  i  for  their  use  in  managing 
winning  projects. 

For  ea  :n  eligible  application  which 
does  not  win  an  award,  the  Department 
of  Comn  lerce  will  retain  the  signed 
original  sf  the  application  for  seven 
years  an  1  will  return  copies  to  the 
applicar  t.  The  return  of  copies  of 


applications  normally  occurs 
immediately  following  a  debriefing  for 
the  unsuccessful  applicant.  For 
unsuccessful  applicants  who  do  not 
request  a  debriefing,  ITA  returns  copies 
normally  within  six  months  of  the 
announcement  of  the  winners  of  the 
awards. 

If  an  application  is  found  to  be 
ineligible,  ITA  will  retain  the  signed 
original  application  for  seven  years  and 
will  return  all  copies  of  the  ineligible 
application  within  ten  days  of  the  final 
finding  of  ineligibility. 

Project  Funding  Priorities:  ITA  is 
especially  interested  in  receiving 
proposals  that  focus  on  the  ITA 
priorities  listed  below.  A  proposal  does 
not  need  to  encompass  all  of  these 
priorities  to  be  competitive: 

(1)  Targeting  export-ready  SMEs,  and 
offering  export  assistance  services 
designed  to  meet  the  special  needs  of 
SMEs  as  opposed  to  just  offering  SMEs 
the  opportunity  to  participate  in 
activities  aimed  broadly  at  the  entire 
export  marketing  community: 

(2)  Helping  SMEs  overcome  obstacles 
to  using  the  Internet  and  e-commerce 
effectively: 

(3)  Providing  technical  assistance  to 
developing  economies  to  build 
commercial  infrastructure  such  as 
regulatory  practices: 

(4)  Building  private-sector  trade 
finance  knowledge  and  expertise; 

(5)  Developing  non-traditional 
approaches  to  creating  demand  for  the 
products/services  developed  from  new 
U.S.  technologies; 

(6)  Improving  communication  with 
and  outreach  to  old  and  new  private- 
sector  international  trade  constituencies 
and  initiating  or  enhancing  public/ 
private  export  partnerships; 

(7)  Monitoring  foreign  compliance 
with  our  trade  agreements  such  as 
sector-specific  agreements,  the  North 
American  Free  Trade  Agreement,  and 
the  World  Trade  Organization 
agreements: 

(8)  Identifying  and  working  to 
eliminate  tariff  and  non-tariff  barriers  to 
market  access  for  U.S.  goods  or  services, 
including  working  with  organizations  in 
the  foreign  marketplace  responsible  for 
setting  standards  and  for  product 
testing: 

Applications  may  be  targeted  for  any 
geographic  market  in  the  world  and/or 
any  industry  sector. 

Background  Research:  Developing  a 
project  plan  requires  solid  background 
research.  Applications  should  reflect  the 
findings  of  the  applicant's  study  of  the 
following: 

(1)  The  market  potential  of  the  U.S. 
good(s)  or  service(s)  to  be  promoted  in 
a  particular  market(s): 


(2)  The  competition  from  host-country 
and  third-country  suppliers:  and 

(3)  The  economic  situation  and 
prospects  that  bear  upon  the  ability  of 
a  country  to  import  the  U.S.  good(s)  or 
service(s). 

In  their  applications,  applicants 
should  present  an  assessment  of 
industry  resources  that  can  be  brought 
to  bear  on  developing  a  market:  the 
industry's  ability  to  meet  potential 
market  demand  expeditiously:  and  the 
industry's  after-sales  service  capability 
in  a  particular  foreign  market(s). 

After  describing  their  completed  basic 
research,  applicants  should  develop 
marketing  plans  that  set  forth  the  overall 
objectives  of  the  projects  and  the 
specific  activities  applicants  will 
undertake  as  part  of  these  projects. 
Applications  should  display  the 
imagination  and  innovation  of  the 
private  sector  working  in  partnership 
with  the  government  to  obtain  the 
maximum  market  development  impact. 

Evaluation  Criteria:  ITA  is  interested 
in  projects  that  demonstrate  the 
possibility  of  both  significant  results 
during  the  project  period  and  lasting 
benefits  extending  beyond  the  project 
period.  To  that  end,  consideration  for 
financial  assistance  under  the  MDCP 
will  be  based  upon  the  following 
evaluation  criteria: 

(1)  Potential  of  the  project  to  generate 
export  success  stories  and/or  export 
initiatives  in  both  the  short-term  and 
medium-term.  For  purposes  of  this 
program,  an  export  initiative  is  defined 
as  a  significant  expenditure  of  resoiu-ces 
(time,  people,  or  money)  by  the  Chief 
Executive  Officer  (CEO)  of  a  company  in 
the  active  pursuit  of  export  sales. 
Examples  of  export  initiatives  include, 
but  are  not  limited  to,  the  following: 

(a)  Participating  in  an  overseas  trade 
promotion  event; 

(b)  Hiring  an  export  manager; 

(c)  Establishing  an  export  department; 

(d)  Exploring  a  new  market  through 
an  overseas  trip  by  the  CEO; 

(e)  Developing  an  export  marketing/ 
business  plan: 

(f)  Translating  product  literature  into 

a  foreign  language: 

(g)  Meiking  product  modifications  to 
comply  with  foreign  market 
requirements: 

(h)  Commissioning  an  in-depth 
market  research  study; 

(i)  Advertising  in  a  foreign  business 
publication: 

(j)  Undertaking  an  overseas  direct- 
mail  campaign  to  create  product 
awareness; 

(k)  Signing  ari  agent/distributor; 

(1)  Getting  introduced  to  a  potential 
foreign  buyer; 

(m)  Signing  an  export  contract/filling 
an  export  order;  or 
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(n)  Co-locating  with  a  US&FCS 
Commercial  Center. 

Applicants  should  provide  detailed 
explanations  of  projected  project  results. 

(2)  Projected  increase  (multiplier 
effect)  in  the  number  of  U.S.  companies 
operating  in  the  market(s)  -selected, 
particularly  SMEs,  and  the  degree  to 
which  the  project  will  help  the  industry 
in  question  increase  or  maintain  market 
share  in  the  market{s)  selected. 
Applicants  should  provide  quantifiable 
estimates  of  projected  increases. 

(3)  The  degree  to  which  the  proposal 
furthers  or  is  compatible  with  ITA's 
priorities  stated  above  and  the  degree  to 
which  the  proposal  initiates  or  enhances 
partnership  with  ITA. 

(4)  Creativity,  innovation,  and  realism 
displayed  by  the  work  plan  as  well  as 
the  institutional  capacity  of  the 
applicant  to  carry  out  the  work  plan. 
Creativity  and  innovation  can  be 
displayed  in  a  variety  of  ways. 
Applicants  might  propose  projects  that 
include  ideas  not  previously  tried  before 
to  promote  a  particular  industry's  goods 
or  services  in  a  particular  market. 
Creativity  can  be  demonstrated  by  the 
manner  in  which  techniques  are 
customized  to  meet  the  specific  needs  of 
certain  client  groups.  A  proposal  can  be 
creative  in  the  way  it  brings  together  the 
strengths  and  resources  of  partners 
participating  in  project  activities. 
Further,  projects  that  focus  on  market 
development  are  inherently  more 
creative  than  projects  that  focus  only  on 
export  promotion.  Market  development 
is  the  process  of  identifying  or  creating 
emerging  markets  or  market  niches  and 
modifying  products  to  penetrate  those 
markets.  Market  development  is 
demand  driven  and  designed  to  create 
long-term  export  capacity.  In  addition  to 
promoting  current  sales  of  existing 
products,  market  development  promotes 
future  sales  and  future  products. 

Current  or  past  MDCP  applicants 
should  be  aware  that  to  be  in  a  position 
to  earn  the  maximum  number  of  points 
under  this  criterion,  they  should 
propose  projects  that  are  entirely  new. 
A  current  or  past  MDCP  recipient  may 
propose  an  expcmsion  of  an  existing  or 
past  MDCP  project.  In  order  to  earn  a 
high  score  on  criterion  (4),  the 
expansion  should  be  the  majority  of  the 
total  project  for  the  proposal.  In 
addition,  current  or  past  MDCP 
applicants  that  apply  proposing  an 
expansion  of  an  existing  or  past  project 
must  clearly  demonstrate  how  the 
expansion,  standing  alone,  is  creative 
and  innovative  in  accordance  with  the 
above  definition. 

(5)  Reasonableness  of  the  itemized 
budget  for  project  activities,  the  amount 
of  the  cash  match  that  is  readily 


available  at  the  beginning  of  the  project, 
and  the  probability  that  the  project  can 
be  continued  on  a  self-sustained  basis 
after  the  completion  of  the  award. 

Current  or  past  MDCP  recipients  who 
propose  an  expansion  of  an  existing 
project  must  show  how  the  expansion 
will  achieve  self-sustainability 
independent  of  current  or  past  projects 
funded  under  the  MDCP. 

Each  of  the  above  criteria  is  worth  a 
maximum  of  20  points.  The  five  criteria 
together  constitute  the  application 
score.  At  20  points  per  criterion,  the 
total  possible  score  is  100. 

Evaluation  and  Selection  Procedures: 
OPCRM  staff  will  review  each 
application  for  completeness  as  soon  as 
practicable  after  the  application  is 
received.  If  the  application  deadline  has 
not  passed,  OPCRM  staff  will  endeavor 
to  notify  the  applicant  of  any  deficiency 
in  the  application  that  it  has  found.  The 
applicant  may  submit  additional 
information  to  correct  the  deficiency. 
ITA,  however,  n^ust  receive  any 
additional  information  before  the 
deadline  for  applications.  Responsibility 
for  submitting  a  complete  application  in 
a  timely  manner  remains  with  the 
applicant. 

Prior  to  selection,  each  complete 
application  receives  a  thorough 
evaluation.  The  steps  of  the  evaluation 
and  selection  process  are  set  forth 
below. 

(1)  OPCRM  staff,  in  consultation  with 
the  Department  of  Commerce's  Office  of 
General  Counsel,  reviews  all 
applications  to  determine  the  eligibility 
of  each  applicant.  If  an  applicant's 
eligibility  is  in  question,  the  applicant  is 
contacted  to  supply  additional 
information  or  clarification. 

(2)  When  the  eligibility  review  has 
been  completed,  the  OPCRM  Director 
invites  comments  on  applications  from 
relevant  offices  within  ITA  (e.g,.  Trade 
Development  (TD),  Market  Access  & 
Compliance  (MAC),  and  US&FCS).  This 
review  allows  ITA  experts  in  the 
industry  sector  or  geographical  region  to 
assess  the  claims  made  in  the 
applications.  The  ITA  staff  comments 
also  provide  insights  into  both  the 
potential  benefits  and  the  potential 
difficulties  associated  with  the 
applications. 

(3)  At  least  three  representatives  of 
OPCRM  review  and  comment  on  all 
applications.  The  comments  of  these 
OPCRM  reviewers  will  include  a  score 
for  each  application  based  on  the 
evaluation  criteria  identified  above.  The 
MDCP  Manager  prepares  a  summary  of 
OPCRM  staff  comments  and  organizes 
all  comments  by  ITA  staff  and 
applications  for  the  Selection  Panel.  The 
scores,  the  siunmary,  and  the  staff 


comments  afford  the  Selection  Panel  the 
insights  and  breadth  of  experience  of 
ITA  professionals.  However,  they  have 
no  official  weight,  and  the  Selection 
Panel  is  ft-ee  to  consider  or  disregard 
them  as  it  sees  fit. 

(4)  The  MDCP  Manager  forwards  all  of 
the  applications,  along  with  all  related 
materials,  to  a  Selection  Panel  of  senior 
ITA  managers.  This  panel  is  chaired  by 
the  OPCRM  Director  and  typically 
includes  three  other  members,  one  each 
from  ITA's  TD,  MAC.  and  US&FCS 
bureaus.  Panel  members  are  Office 
Directors  or  higher. 

(5)  Each  Selection  Panel  member 
reviews  each  eligible  application  and 
assigns  a  score  for  each  of  the  five 
criteria  stated  above.  The  individual 
criteria  scores  are  averaged  to  determine 
the  total  score  for  each  application. 

(6)  Based  on  the  scores  assigned  by 
Selection  Panel  members  and 
deliberations  by  the  Selection  Panel,  the 
Selection  Panel  forwards  the 
applications  with  the  ten  highest  total 
scores  to  the  Assistant  Secretary  for 
Trade  Development  and  recommends 
which  of  the  ten  proposals  should 
receive  funding.  The  Selection  Panel's 
recommendation  will  not  deviate  from 
the  rank  order.  This  means  that  the 
Selection  Panel  cannot  recommend 
funding  for  the  application  ranked  7th 
without  recommending  funding  for 
applicants  ranked  1  through  6.  The 
Selection  Panel  recommendation 
includes  the  Panel's  written  assessment 
of  the  strengths  and  weaknesses  of  the 
top  ten  applications. 

(7)  From  the  top  ten  applications 
recommended  by  the  Selection  Panel, 
the  Assistant  Secretary  for  Trade 
Development  selects  those  applications  . 
which  will  receive  funding.  In  addition 
to  the  evaluation  criteria  stated  above, 
the  Assistant  Secretary  for  Trade 
Development  may  consider  the 
following  in  making  his  decision: 

(a)  The  evaluations  of  the  individual 
reviewers  of  the  Selection  Panel; 

(b)  The  degree  to  which  applications 
satisfy  ITA  priorities  as  established 
under  the  Project  Funding  Priorities 
listed  above; 

(c)  The  geographic  distribution  of  the 
proposed  awards; 

(a)  The  diversity  of  industry  sectors 
and  overseas  markets  covered  by  the 
proposed  awards; 

(e)  The  diversity  of  project  activities 
represented  by  the  proposed  awards; 

(f)  Avoidance  of  redundancy  and 
conflicts  with  the  initiatives  of  other 
federal  agencies;  and 

(g)  The  availability  of  funds. 
Announcement  of  Award  Decisions: 

Award  winners  will  be  notified  by 
letter.  Once  award  wiimers  formally 
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accept  their  awards,  the  Department  of 
Comm  ;rce  will  issue  a  press  release  and 
list  the  award  winners  on  the  MDCP 
Web  S  te. 

Witl  in  ten  days  of  the  announcement 
of  the  :  ssuance  of  the  press  release, 
unsucc  essful  applicants  will  be  notified 
in  writ  ng  and  invited  to  receive  a 
debrie  ing  from  MDCP  officers. 

Perfi  rmance  Measures:  On  August  3, 
1993.  t  le  Government  Performance  and 
Result'  Act  (GPRA)  was  enacted  into 
law  (Public  Law  103-62).  GPRA 
require  s  each  federal  agency  to  submit 
a  strate  ^ic  plan  for  program  activities  to 
0MB.  1  imong  other  things,  each 
strategi  c  plan  must  include 
"perfoimance  indicators  to  be  used  in 
measui  ing  or  assessing  the  relevant 
output!  ,  service  levels  and  outcomes  of 
each  piogram  activity."  While  not 
abandoning  outputs  (units  of  products, 
includi  ag  services,  of  an  activity)  as  a 
measui  B  of  achievement,  OMB  directed 
agencie  s  ta  focus  more  on  outcomes  (the 
resultii  g  effect  of  the  use  or  application 
of  an  01  itput)  as  the  primary  indicator  of 
the  suc;ess  of  programs  and  activities. 

ITA  I  eports  results  using  the  GPRA 
measur  3s  defined  for  its  programs  and 
activiti  ts.  Many  of  these  measures  apply 
only  to  the  programs  and  activities  of 
ITA  ani  I  have  little  relevance  to  the 
activitii  fs  of  MDCP  award  winners.  The 
follow!  ig  performance  measures, 
howev(  r.  have  particular  applicability 
to  MDC  P  projects: 

(1)  O  itcome  Measures: 

a.  Do  lar  value  of  exports  resulting 
from  01  tputs. 

b.  Nu  mber  of  new-to-export  firms 
particif  ating  in  activities. 

c.  Nu  mber  of  new-to-market  firms 
particip  ating  in  activities. 

d.  De  jree  of  customer  satisfaction 
(value  (  f  outputs  determined  by 
percept  on  of  the  customer  based  on 
their  ex  pectation  of  the  output  versus 
the  plai  ,  an  agreed-upon  specification, 
or  othei  criteria). 

(2)  Output  Measures: 

a.  Nu  oriDer  of  counseling  sessions. 

b.  Nu  mber  of  clients  counseled. 

c.  Nu  mber  of  reports  (publications) 
prepare  d. 

d.  Nu  mber  of  copies  of  reports 
(publications)  distributed. 

e.  Nu  mber  of  trade  events. 

f.  Nui  nber  of  firms  participating  in 
trade  e;  ents. 

Appl  cants  for  this  year's  MDCP 
compet  tion  should  be  mindful  of  these 
perforn  ance  measures  and  should  use 
them  w  lerever  possible  when 
estimat  ng  projected  results  in  their 
propost  Is.  Award  recipients  will  use 
these  m  jasures  in  their  quarterly  reports 
and  in  I  heir  end-of-vear  assessments  of 


project 


iccomplishments.  Each 


applicant  should  describe  its  recording 
and  reporting  system  in  its  proposals.  In 
order  to  demonstrate  the  success  of  their 
projects,  applicants  are  encouraged  to 
develop  and  utilize  additional 
performance  measures.  Each  recipient  of 
an  award  should  be  prepared  to  record 
and  report  the  results  achieved  from 
project  activities. 

Other  Requirements 

(1)  Federal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  federal  laws  and  federal  and 
Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  federal  financial  assistance  awards. 

(2)  Past  Performance.  Unsatisfactory 
performance  under  prior  federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

(3)  Pre- Award  Activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
government.  Notwithstanding  any 
verbal  or  written  assurance  that  they 
may  have  received,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  cover  pre-award  costs. 

(4)  No  Obligation  for  Future  Funding. 
If  an  application  is  selected  for  funding, 
the  Department  of  Commerce  has  no 
obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

(5)  Delinquent  Federal  Debts.  No 
award  of  federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  federal  debt  until  either: 

a.  The  delinquent  account  is  paid  in 
hill; 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

c.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

(6)  Name  Check  Review.  All 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

(7)  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug  Free  Workplace 
Requirements  and  Lobbying,"  and  the 


following  explanations  are  hereby 
provided: 

a.  Non-Procurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

b.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

c.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  theui  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

d.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

(8)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  sub-grants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce.  SF- 
LLL  submitted  by  any  tier  recipient  or 
sub-recipients  should  be  submitted  to 
the  Department  of  Commerce  in 
accordance  with  the  instructions 
contained  in  the  award  document. 

(9)  False  Statements.  A  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

[W)  Intergovernmental  Review. 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 
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(11)  Buy  American-Made  Equipment 
and  Products.  Applicants  are  hereby 
notified  that  they  will  be  encouraged,  to 
the  greatest  extent  practicable,  to 
purchase  American-made  equipment 
and  products  with  funding  provided 
under  this  program. 

(12)  Fly  America  Act.  All  award 
recipients  must  comply  with  the 
provisions  of  the  Fly  America  Act  49 
U.S.C.  40118. 

Classification:  This  notice  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866.  The 
standard  forms  referenced  in  this  notice 
are  cleared  under  OMB  Control  No. 
0348-0043,  0348-0044,  0348-0040,  and 
0348-0046  pursuant  to  the  Paperwork 
Reduction  Act.  Notwithstanding  any 
other  provision  of  law,  no  person  is 
required  to  respond  nor  shall  a  person 
be  subject  to  a  penalty  for  failure  to 
comply  with  a  collection  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

Dated:  April  28.  1999. 
Jerome  S.  Morse, 

Director,  Resource  Management  and  Planning 
Staff,  Office  of  Planning,  Coordination  and 
Resource  Management  Trade  Development, 
International  Trade  Administration, 
Department  of  Commerce. 
|FR  Doc.  99-11018  Filed  4-30-99;  8:45  am] 

BILLING  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

AGENCY:  National  Institute  of  Standards 
and  Technology  Commerce. 

ACTION:  Notice  of  government  owned 
invention  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  in  whole  or  in  part  by  the  U.S. 
Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  ov\ntiership 
interest  in  the  invention  is  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  Federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Technology 
Partnerships  Program,  Stop  2200, 
Gaithersburg,  MD  20899-2200;  Fax  301- 
869-2751.  Any  request  for  information 
should  include  the  NIST  Docket  No.  and 


Title  for  the  relevant  invention  as 
indicated  below. 

SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commercialization.  The  invention 
available  for  licensing  is: 

NIST  Docket  Number:  97-044US. 

Title:  Multi-Wavelength  Cross- 
Correlator  For  Ultrashort  Radiation 
Pulses. 

Abstract:  This  invention  is  jointly 
owned  by  the  U.S.  Government,  as 
represented  by  the  Secretary  of 
Commerce,  and  the  University  of 
Colorado.  The  measurement  of  cross 
correlations  and  time  delays  between 
ultrashort  laser  pulses  of  widely 
different  tunable  wavelengths  has  been 
demonstrated  in  a  greatly  simplified 
device  employing  semiconductor 
photodiode  materials.  Two-color,  two- 
photon  induced  photoconductivity  in  a 
commercial  GaAsP  photodiode  is  used 
for  the  first  time  to  obtain  femtosecond 
cross-correlation  functions  for  different 
wavelength  pairs.  The  invention 
requires  no  non-linear  crystals,  no  phase 
matching  and  no  separate  detector,  as  is 
the  case  for  conventional  optical  cross- 
correlation  measurements.  In  the 
invention,  zero  time  delays  and  accurate 
cross  correlations  were  measured  for 
100  femtosecond  laser  pulses  of 
dramatically  different  wavelengths,  e.g. 
775  nm  and  1300  nm.  The  only 
restriction  for  applicable  wavelengths  is 
that  the  sum  of  the  photon  energies  of 
the  two  incident  laser  beams  is  above 
the  band  gap  energy  of  the 
semiconductor. 

Karen  H.  Brown, 

Deputy  Director. 

[FR  Doc.  99-11002  Filed  4-30-99:  8:45  am) 

BILUNG  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0405990] 

incidental  Take  of  Marine  Mammals; 
Bottlenose  Dolphins  and  Spotted 
Dolphins 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 


(MMPA),  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  1-year  letters  of 
authorization  to  take  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  were 
issued  on  December  29,  1998,  to 
Amerada  Hess  Corporation,  of  Houston. 
TX;  on  January  27,  1999,  to  Taylor 
Energy  Company,  of  New  Orleans,  LA; 
on  March  1,  1999,  to  Vastar  Resources, 
Inc.,  and  to  Sonat  Exploration  Co.,  both 
of  Houston.  TX;  and  on  April  27,  1999, 
to  Samedan  Oil  Corporation,  of 
Houston,  TX  and  Chevron  U.S.A. 
Production  Company,  of  New  Orleans, 
LA. 

ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910,  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N.  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  David  Bemhart,  Southeast 
Region  (813) 570-5312. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirement* 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  ui'  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
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Octobei  12.  1995  (60  FR  53139).  and 
remain  in  effect  until  November  13. 
2000. 


authori 
the  tota 
impact 
dolphir 

Dated 
Hilda 

Director, 


(FR  Doc 
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Issuaice  of  these  letters  of 

:ation  are  based  on  a  finding  that 

takings  will  have  a  negligible 
an  the  bottlenose  and  spotted 

stocks  of  the  Gulf  of  Mexico. 


Diiz 


April  27,  1999. 
Soltero, 

Office  of  Protected  Resources, 
NationalMarine  Fisheries  Service. 

99-11030  Filed  4-30-99;  8:45  am) 

3510-22-F 


Cl)OE  : 


v^ 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042^99C] 

Pacific  fishery  Management  Council; 
Public  KJIeeting 

AGENCYd  National  Marine  Fisheries 
Service  NMFS).  National  Oceanic  and 
Atmosp  leric  Administration  (NOAA), 
Commei  ce. 

ACTION:  'Notice  of  public  meeting. 


SUMMARt:  The  Pacific  Fishery 

ent  Council's  (Council)  Ad- 
( ication  Committee  (Committee) 
a  meeting  which  is  open  to  the 


Manage^! 
Hoc  All 
will  hol^ 
public 
DATES: 
Tuesday 
will  con  inue 
26, 199S, 


The: 


meeting  will  begin  on 
May  25,  1999,  at  8  a.m.  and 

through  Wednesday,  May 
as  necessary.  ^ 

The  meeting  will  be  held  at 
Paci^c  Fishery  Management  Council 

30  SW  Fifth  Avenue,  Suite 
Portland,  OR. 

address:  Pacific  Fishery 
Manageihent  Council,  2130  SW  Fifth 

Suite  224,  Portland.  OR  97201. 
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224, 
Counckl 
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INFORMATION  CONTACT:  Julie 
•"ishery  Management  Analyst; 
:  (503) 326-6352. 


INFORMATION:  The 
of  the  meeting  is  to  develop 
y  options  for  allocations 
in  rebuilding  plans  for  lingcod 
;cio  rockfish.  The  Committee 
allocations  of  lingcod  and 
rockfish  between  the 

and  commercial  fisheries 
gear  sectors  of  the  limited 
.  The  Committee  will  begin 
a  report  to  present  to  the 
i  it  its  June  meeting.  The 

will  also  review  a  draft 
or  Proposals  for  an  external 
to  assist  the  Council  in  long- 
ic  planning  for  groundfish 


Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  April  27,  1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-11027  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042699D] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Stock  Assessment  Review 
(STAR)  Panels  will  hold  two  work 
sessions  which  are  open  to  the  public. 
DATES:  The  cowcod/black  rockfish 
review  panel  will  meet  beginning  at 
8:00  a.m..  May  24,  1999  and  continue 
until  5  p.m.  on  May  28,  1999  or  as 
necessary  to  complete  business.  The 
canary  rockfish/  petrale  sole  review 
panel  will  begin  at  10:00  am,  June  14, 
1999  and  continue  until  5:00  p.m.  on 
June  18,  1999,  or  as  necessary  to 
complete  business. 

ADDRESSES:  The  cowcod/black  rockfish 
review  panel  will  be  held  in  Room  C- 
127  at  NMFS  Southwest  Fisheries 
Science  Center,  8604  La  Jolla  Shores 
Drive,  La  Jolla,  CA.  The  canary  rockfish/ 
petrale  sole  review  panel  will  meet  in 
the  main  conference  room,  Guin 
Library,  Hatfield  Marine  Science  Center, 
2030  S  Marine  Science  Drive,  Newport, 
OR  97365. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suite  224,  Portland,  OR  97201. 


FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Walker,  Fishery  Management  Analyst; 
telephone:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meetings  is  to  review 
draft  stock  assessment  documents  and 
any  other  pertinent  information,  work 
with  Stock  Assessment  Teams  to  make 
necessary  revisions,  and  produce  STAR 
Panel  reports  for  use  by  the  Council 
family  and  other  interested  persons. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
group  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

April  27,  1999. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-11028  Filed  4-30-99;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042699E] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Council  (Council)  will  hold  its  71st 
meeting  of  its  Scientific  and  Statistical 
Committee  (SSC)  in  Honolulu,  HI. 
DATES:  The  SSC  meeting  will  be  held  on 
May  18-20,  1999,  from  8:30  a.m.  to  5:00 
p.m.,  each  day. 

ADDRESSES:  The  71st  SSC  meeting  will 
be  held  at  the  Council  office  conference 
room,  1164  Bishop  St.,  Suite  1400, 
Honolulu,  HI;  telephone:  (808-522- 
8220). 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The  SSC 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
agenda  items  here.  The  order  in  which 
agenda  items  will  be  addressed  can 
change. 

Tuesday,  18  May  18, 1999,  8:30  a.m. 

A.  Draft  coral  reef  ecosystem  fishery 
management  plan  (FMP) 

B.  Bottomfish  FMP  issues 

1.  Draft  1998  bottomfish  annual  report 
(by  island  area  with  recommendations) 

2.  Addition  of  Bottomfish 
Management  Unit  Species  [BMUS] 
(bottomfish  common  in  catch  but  not 
yet  listed  as  BMUS) 

3.  Status  of  Northwestern  Hawaj^n 
Islands  (NWHI)  bottomfish  management 
system  (Mau  Zone  limited  entry) 

4.  Main  Hawaiian  Islands  (MHI) 
bottomfish  management 

a.  Status  of  NMFS  list  of  overfished 
stocks 

b.  Final  report  on  genetic  stock 
structure  of  onaga  and  ehu 

c.  Genetic  research  needs  for 
hapuupuu 

d.  Status  of  State's  MHI  management 
program  (closed  area  concerns) 

5.  Recommendations  of  the  Advisory 
Panel 

6.  Recommendations  of  the  Plan  Team 

C.  Precious  Corals  FMP  issues 

1 .  Proposed  State  regulations  for  black 
corals 

2.  Adjustments  to  established 
measures  in  the  FMP 

Wednesday,  May  19,  1999,  8:30  a.m. 

D.  Pelagic  FMP  issues 

■     1.  1st  quarter  reports  for  Hawaii  and 
American  Samoa  longline  fisheries 

2.  Akule  and  opelu  study 

3.  Yellowfin  and  bigeye  tagging  in 
Hawaii 

4.  New  gear  application  for  coastal 
shark  fishery 

5.  Shark  incidental  catch 

6.  Albatross/longline  interactions 

7.  Turtle/longline  interactions 

8.  Marine  debris  and  protected 
species 

9.  American  Samoa  longline  closed 
area 

10.  International  meetings 

11.  Revision  of  State  of  Hawaii  catch 
data  forms 

12.  Recreational  fisheries  data  task 
force 

13.  Pelagic  Advisor}'  Panel 
recommendations 

Thursday,  May  20,  1998,  8:30  a.m. 

E.  Crustaceans  FMP  issues  (NWHI 
lobster  fishery) 


1.  1998  draft  aimual  report 

2.  Bank-specific  harvest  guideline 
measure 

3.  NMFS  1999  harvest  guidelines 

4.  NMFS  research  on  NTWHI  lobster 
stocks 

a.  Tagging  experiments 

b.  Spiny  and  slipper  time-series  data 
and  stock  status  at  Necker  and  Maro 

5.  Marine  Mammal  Commission's 
concern  regarding  monk  seals  and 
lobster  fishing 

6.  Recommendations  of  the  Advisory 
Panel 

7.  Recommendations  of  the  Plan  Team 

F.  Council's  Program  Planning 
document 

G.  Status  of  amendment  addressing 
Sustainable  Fisheries  Act  (SFA) 
provisions 

1 .  Bycatch 

2.  Overfishing 

3.  Fishing  communities 
H.  Other  Business. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
group  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  April  27.  1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  99-11029  Filed  4-30-99;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042799C] 

Marine  Mammals;  File  No.  486-1506 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Brent  Stewart,  Hubbs-Sea  World 
Research  Institute,  2595  Ingraham  St., 
San  Diego,  CA  92109,  has  applied  in 
due  form  for  a  permit  to  take  California 


sea  lions  {Zaiopbus  califomianus), 
northern  elephant  seals  (Mirounga 
angustirostris).  harbor  seals  [Phoca 
xitulina  richardsi),  northern  fur  seals 
[Callorhinus  ursinus],  Guadalupe  fur 
seals  (Arctocephalus  townsendi)  and 
Steller  sea  lions  (Eumetopias  jubatus) 
for  purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  June  2, 
1999. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator.  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(phone:  562/980-4001.  Fax:  562/980- 
4018). 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resoiu-ces,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U,S.C.  1361  et  seq.].  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.].  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildfife  (50  CFR  222.23),  and 
the  Fur  Seal  Act  of  1966,  as  amended 
(16  U.S.C.  1151  etseq.). 

The  applicant  seeks  authorization  to 
continue  long-term  research  on  the 
demography  and  community  ecology  of 
California  pinnipeds  and  to  further 
characterize  the  resource  and  habitats 
used  by  each  species,  including  patterns 
of  spatial  and  temporal  similarities  and 
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Requested  activities 
:  tagging,  blood  and  lavage 
collection,  VHF  and  satellite- 
nstrumentation,  dye-marking. 


CO  npliance  with  the  National 
Enviroi  imental  Policy  Act  of  1969  (42 
U.S.C.  '  ,321  et  seq.).  an  initial 
determ  nation  has  been  made  that  the 
activity  proposed  is  categorically 
exclud<  d  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Cone  irrent  with  the  publication  of 
this  not  ice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
applica  ion  to  the  Marine  Mammal 
Commi:  sion  and  its  Committee  of 
Scientijc  Advisors. 


April  27,  1999. 
lerbush, 
Pe  rmits  and  Documentation  Division, 
if  Protected  Resources,  National 
f  isheries  Service. 

99-11026  Filed  4-30-99;  8:45  am) 
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CdOE 


MENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  041( 

Marine  iflammals;  File  ^to.  540-1502-00 

agency:  National  Marine  Fisheries 

Service  NMFS),  National  Oceanic  and 

Atmosp  leric  Administration  (NOAA), 

Commeice. 

ACTION:  Receipt  of  application. 


SUMMAR 

John  Ca 
form  for 


lam 


Notice  is  hereby  given  that 
bokidis  has  applied  in  due 


•  a  permit  to  take  several  species 
of  marin  e  mammals  for  purposes  of 
scientifi  ;  research. 

DATES:  V  /ritten  or  telefaxed  comments 
must  be  received  on  or  before  June  2, 
1999. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  wntten  request  or  by  appointment 
in  the  following  office(s): 

Permijs  and  Documentation  Division. 
Office  ol  Protected  Resources,  NMFS, 
1315  Eait-West  Highway,  Room  13130, 
Silver  S|  iring,  MD  20910  {301/713- 
2289); 

Regior  al  Administrator,  Northwest 
Region.  4MFS,  7600  Sand  Point  Way, 
NE,  BIN  C15700,  Bldg.  1,  Seattle,  WA 
98115-0  D70  (206/526-6426);  and 

Regioi  aJ  Administrator,  Southwest 
Region,   JMFS,  501  West  Ocean  Blvd. 
Suite  42  10,  Long  Beach,  CA  90802-4213 
(562/98C-4027). 

Writte  1  comments  or  requests  for  a 
public  hi  jaring  on  this  application 


should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources.  NMFS, 
1315  East- West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.],  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23). 

The  applicant  is  requesting  to  harass 
several  species  of  cetaceans  during  the 
course  of  photo-identification,  aerial 
survey,  biopsy  sampling,  and/or  tagging 
activities;  and  several  species  of 
pinnipeds  during  the  course  of  aerial 
surveys.  Blue  whales  (Balaenoptera 
musculus),  fin  whales  (Balaenoptera 
physalus),  humpback  whales 
(Megaptera  novaeangliae),  gray  whales 
[Eschrichtius  robustus),  and  sperm 
whales  [Physeter  macrocephalus]  may 
be  harassed  during  photo-identification, 
aerial  survey,  biopsy  sampling,  and 
tagging  activities.  Sei  whales 
[Balaenoptera  borealis)  and  Brydes 
whales  (Balaenoptera  edeni)  may  be 
harassed  during  photo-identification, 
aerial  survey,  and  biopsy  sampling 
activities.  Minke  whales  (Balaenoptera 
acutorostrata),  right  whales  (Balaena 
glacialis),  Baird's  beaked  whales 
(Berardius  bairdii).  Cuvier's  beaked 
whales  (Ziphius  cavirostris),  Bottlenose 
dolphins  (Tursiops  truncatus],  short- 
finned  pilot  whales  (Globicephala 
macwrhyncus),  false  killer  whales 
(Pseudorca  crassidens),  and  killer 
whales  (Orcinus  orca]  may  be  harassed 
during  photo-identification  and  aerial 
survey  activities.  Pygmy  sperm  whales 
(Kogia  breviceps],  dwarf  sperm  whales 
(Kogia  simus),  Mesoplodon  beaked 
whales  (Mesoplodon  sp.).  Pacific  white- 
sided  dolphins  (Lagenorhynchus 
obliquidens),  northern  right  whale 


dolphins  (Lissodelphis  borealis),  short- 
beaked  common  dolphins  (Delphinus 
del  phis),  long-beaked  common  dolphins 
(Delphinus  capensis),  striped  dolphins 
(Stenella  coeruleoalba),  Risso's 
dolphins  (Grampus  griseus),  harbor 
porpoise  (Phocoena  phocoena),  Dall 
porpoise  (Phocoenoides  dalli),  Califmia 
seal  lions  (Zalophus  califomianus), 
Steller  sea  lions  (Eumetopias  jubatus), 
northern  fur  seals  (Callorhinus  ursinus), 
harbor  seals  (Phoca  vitulina),  and 
elephant  seals  (Mirounga  angustirostris) 
may  be  harassed  during  aerial  surveys. 
The  research  will  be  carried  out  over  a 
5-year  period  in  the  North  Pacific 
Ocean,  including  the  waters  off 
California,  Oregon,  and  Washington. 

The  purposes  of  the  proposed 
research  are  to:  determine  the 
abundance  and  distribution  of  marine 
mammals  off  the  coasts  of  California, 
Oregon,  and  Washington;  to  determine 
the  abundance,  movements,  population 
structure,  diving  behavior  and  feeding 
behavior  of  large  whales  in  the  North 
Pacific.  These  studies  are  a  continuation 
of  research  that  the  applicant  has  been 
conducting  over  the  past  several  years. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  April  27.  1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  99-11031  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  351fr-22-F 


DEPARTMENT  OF  COMMERCE 
National  Technical  Information  Service 
NTIS  Advisory  Board  Meeting 

AGENCY:  National  Technical  Information 
Service,  Technology  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
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on  Wednesday,  May  19,  1999,  from  9:00 
a.m.  to  11:30  a.m.,  and  from  1:00  p.m. 
to  4:00  p.m.  The  session  from  9:00  a.m. 
to  11:30  a.m.;  will  be  closed  to  the 
Public. 

The  Board  was  established  imder  the 
authority  of  15  U.S.C.  3704b{c),  and  was 
Chartered  on  September  15, 1989.  The 
Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  regarding  general 
policies  and  operations  of  NTIS, 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 
agenda  will  include  a  progress  report  on 
NTIS  activities,  an  update  on  the 
progress  of  FedWorld,  and  a  discussion 
on  NTIS'  long  range  plans.  The  closed 
session  discussion  is  scheduled  to  begin 
at  9:00  a.m.  and  end  at  11:30  a.m.  on 
May  19,  1999.  The  session  will  be 
closed  because  premature  disclosure  of 
the  information  to  be  discussed  would 
be  likely  to  significantly  frustrate 
implementation  of  NTIS'  business 
plans. 

DATES:  The  meeting  will  convene  on 
May  19, 1999,  at  9:00  a.m.  and  adjourn 
at  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  2029  Sills  Building,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161. 

PUBLIC  participation:  The  meeting  will 
be  open  to  public  participation  from 
1;00  p.m.  to  4:00  p.m.  on  May  19,  1999. 
Approximately  thirty  minutes  will  be 
set  aside  on  May  19,  1999,  for  comments 
or  questions  from  the  public.  Seats  will 
be  available  for  the  public  and  for  the 
media  on  a  first-come,  first-served  basis. 
Any  member  of  the  public  may  submit 
written  comments  concerning  the 
Board's  affairs  at  any  time.  Copies  of  the 
minutes  of  the  open  session  meeting 
will  be  available  within  thirty  days  of 
the  meeting  from  the  address  given 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Lucas,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161, 
Telephone:  (703)  605-6400;  Fax  (703) 
605-6700. 

Dated:  April  27, 1999. 
Ron  Lawson, 
Director. 
[FR  Doc.  99-10932  Filed  4-30-99;  8:45  am] 

BILLING  CODE  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fit>er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Macau 

April  27,  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  May  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used  in  1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  59944,  published  on 
November  6,  1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  ImpIemeDtatioa  of  Textile 
Agreements 

April  27,  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
cmiends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1998,  by  the 
Chairman,  Conmiittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 


which  began  on  January  1, 1999  and  extends 
through  December  31. 1999. 

Effective  on  May  3,  1999,  you  are  directed 
to  reduce  the  limits  for  the  categories  listed 
below,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

Levels  in  Group  1 

336/836 

338 

339 

341  

345 

347/348/847  .'Z'''Z 

351/851  

74,332  dozen. 
392,157  dozen. 
1 ,637,779  dozen. 
247,896  dozen. 
68,888  dozen. 
920.168  dozen. 
85  893  dozen 

633/634/635 

638/639/838 

Sublevel  in  Group  II 
445/446 

674.888  dozen. 
2,070,000  dozen. 

79.444  dozen. 

^  The  limits  have  rx)t  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1), 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.99-10988  Filed  4-30-99;  8:45  am) 

BILLING  CODE  3510-On-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Departoient  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Tj^ye,  Associated  Form,  and  OMB 
Number:  Statement  of  Personad  Injury — 
Possible  Third  Party  Liability 
CHAMPUS;  DD  Form  2527;  OMB 
Number  0720-0003. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  29,500. 

Responses  Per  Respondent:  1. 

Annual  Responses:  29,500. 

Average  Burden  Per  Response:  20 
minutes. 

Annual  Burden  Hours:  9,833. 

Needs  and  Uses:  The  Federal  Medical 
Care  Recovery  Act,  42  U.S.C.  2651-2653 
as  implemented  by  Executive  Order 
Number  11060  and  28  CFR  43  provides 
for  recovery  of  the  reasonable  value  of 
medical  care  provided  by  the  United 
States  to  a  person  who  is  injured  or   - 
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suffers  i  I  disease  under  circumstances 
creating  tort  liability  in  some  third 
person.  DD  Form  2527  is  required  for 
investig  ating  and  asserting  claims  in 
favor  of  tlie  United  States  arising  out  of 
such  infi  :idents.  When  a  claim  for 
CHAMI  US  benefits  is  identified  as 
involving  possible  third  person  liability 
and  the  information  is  not  submitted 
with  th(  claim,  the  TRICARE/ 
CHAMP  US  contractor  requests  that  the 
jarty  (or  a  designee)  complete 
2527.  To  protect  the  interests 
G  jvemment,  the  contractor 
suspenc  s  claims  processing  until  the 
request*  d  third  party  liability 
informa  ion  is  received.  The  contractor 
conducts  a  preliminary  evaluation  based 
upon  th  i  collection  of  information  and 
refers  th  e  case  to  a  designated  legal 
officer  cf  the  Uniformed  Services.  The 
respons  ble  legal  officer  uses  the 
informa  ion  as  a  basis  for  asserting  and 
settling  he  Government's  claim.  When 
appropr  ate,  the  information  is 
forward  id  to  the  Department  of  Justice 
as  a  bas:  s  for  litigation. 

Affect  ed  Public:  Individuals  or 
househc  Ids. 

Frequ  mcy:  On  occasion. 

Respo  ndent's  Obligation:  Required  to 
Obtain  c  r  Retain  Benefits. 

OMB  Oesk  Officer.  Ms.  Allison  Eydt. 

Writte  n  comments  and 
recomm  mdations  on  the  proposed 
informal  ion  collection  should  be  sent  to 
Ms.  Eyd  at  the  Office  of  Management 
and  Bud  'et.  Desk  Officer  for  DoD 
(Health  affairs).  Room  10235,  New 
Executi\  e  Office  Building,  Washington, 
DC  20503. 

DOD  ( Clearance  Officer:  Mr.  Robert 
Gushing 

Writte  n  requests  for  copies  of  the 
informal  ion  collection  proposal  should 
be  sent  t  j  Mr.  Gushing.  WHS/DIOR, 
1215  Jef  erson  Davis  Highway,  Suite 
1204.  Ai  ington,  VA  22202-2402. 

Dated:  April  26,  1999. 
Patricia  I .  Toppings, 

Alternate  OSD  Federal  Register  Liaision 

Officer,  D  apartment  of  Defense. 

(FR  Doc.  '  19-10939  Filed  4-30-99;  8:45  am] 

BILLING  CO  DE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0070] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Payments.  A  request  for 
public  comments  was  published  at  64 
FR  9132,  February  24,  1999.  No 
comments  were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  June  2,  1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0070,  Payments,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  performing  under  Federal 
contracts  must  provide  adequate 
documentation  to  support  requests  for 
payment  under  these  contracts.  The 
documentation  may  range  fi-om  a  simple 
invoice  to  detailed  cost  data.  The 
information  is  usually  submitted  once, 
at  the  end  of  the  contract  period  or  upon 
delivery  of  the  supplies,  but  could  be 
submitted  more  often  depending  on  the 
payment  schedule  established  under  the 
contract  (see  FAR  52.232-1  through 
52.232-11).  The  information  is  used  to 
determine  the  proper  amount  of 
payments  to  Federal  contractors. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  minute  for  small  purchases 
and  fixed-price  contracts,  and  30 
minutes  for  T&M  and  Labor  Hour 
contracts  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
80,000;  responses  per  respondent,  120; 
total  annual  responses,  9,600.000; 
preparation  hours  per  response,  .025; 
and  total  response  burden  hours, 
240,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0070,  Payments,  in  all 
correspondence. 

Dated:  April  27,  1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-10975  Filed  4-30-99;  8:45  am] 

BILLING  COOE  6S20-34-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Security  Education  Board 
Meeting 

agency:  Office  of  the  Assistant 

Secretary  of  Defense,  Strategy  and 

Requirements. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  National 
Security  Education  Board.  The  purpose 
of  the  meeting  is  to  review  and  make 
recommendations  to  the  Secretary  of 
Defense  concerning  requirements 
established  by  the  David  L.  Boren 
National  Security  Education  Act,  Title 
Vm  of  Public  Law  102-183,  as 
amended. 

DATES:  May  13,  1999. 
ADDRESSES:  The  Crystal  City  Marriott 
Hotel,  1999  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Edmond  J.  Collier,  Deputy  Director, 
National  Security  Education  Program, 
1101  Wilson  Boulevard,  Suite  1210, 
Rosslyn,  Virginia  22209-2248;  (703) 
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696-1991.  Electronic  mail  address: 
colliere@ndu.edu. 

SUPPLEMENTARY  INFORMATION:  The  Board 
meeting  is  open  to  the  public. 

Dated:  April  22,  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

fFR  Doc.  99-10938  Filed  4-30-99;  8:45  am) 

BILLING  CODE  S001-10-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-391-004] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

April  27.  1999. 

Take  notice  that  on  April  22,  1999, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Second  Sub 
Fourth  Revised  Sheet  No.  176,  Second 
Sub  Third  Revised  Sheet  No.  177,  and 
Second  Sub  Third  Revised  Sheet  No. 
178  to  be  effective  March  5,  1999. 

CIG  states  the  tariff  sheets  are  filed  in 
compliance  with  the  Order  issued  April 
7,  1999  in  Docket  No.  RP98-391-002. 
This  Order  approved  a  compliance 
filing  CIG  made  for  Swing  Service 
subject  to  conditions. 

CIG  states  that  copies  of  this 
compliance  filing  have  been  served  on 
CIG's  jurisdictional  customers  and 
public  bodies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-10957  Filed  4-30-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-321-000] 

Kentucky  West  Virginia  Gas  Company, 
L.L.C.,  et.  al.;  Notice  of  Petition  for 
Declaratory  Order 

April  27,  1999. 

Take  notice  that,  on  April  14,  1999, 
Kentucky  West  Virginia  Gas  Company, 
L.L.C.  (Kentucky  West),  Nora 
Transmission  Company  (Nora),  and 
Equitable  Production  Company 
(Equitable  Production),  One  Oxford 
Center,  Suite  3300,  Pittsburgh,  PA 
15219,  filed  a  petition  pursuant  to 
Section  1(b)  of  the  Natural  Gas  Act 
(NGA),  and  Rule  207(a)  (2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207).  The 
Applicants  request  a  declaratory  order 
stating  that  after  transfer  to  Equitable 
Production,  all  of  Kentucky  West's  and 
Nora's  facilities  will  be  non- 
jurisdictional  gathering  facilities  and 
services,  exempt  from  the  provision  of 
the  NGA.  All  of  this  is  more  fully  set 
forth  in  the  application,  which  is  on  file 
with  the  Commission  emd  open  to 
public  inspection.  The  application  may 
also  be  viewed  on  the  web  at  http// 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

Applicants  state  that  service  for 
existing  shippers  on  the  Kentucky  West 
and  Nora  systems  will  continue  under 
either  negotiated  contracts  or  default 
contracts.  Applicants  state  further,  that 
the  tow  year  default  contracts  will  have 
the  same  terms,  conditions  and  service 
that  Kentucky  West  and  Nora  are 
currently  providing.  Applicants  state 
that  all  of  the  facilities  are  located  in  the 
Appalachian  region  and  that  Kentucky 
West's  facilities  have,  for  the  most  part 
been  recognized  as  performing  a 
gathering  function. 

Applicants  state  that  Nora  obtained 
certification  from  the  Commission 
because  it  sought  to  be  the  link 
permitting  the  flow  of  gas  between  two 
interstate  pipelines,  Kentucky  West  and 
East  Tennessee  Natural  Gas  Company. 
Applicants  state  further,  that  if  the 
declaration  sought  in  this  proceeding  is 
granted,  that  Kentucky  West's  facilities 
are  used  for  non-jurisdictional  gathering 
after  transfer  to  Equitable  Production, 
the  circumstances  which  made  it 
necessary  for  Nora  to  obtain  a  certificate 
will  have  been  eliminated. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  no  or  before  May  18, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 


Street,  NE,  Washington  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protesters  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participant  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believe  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  Applicants  to 
appear  or  be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-10954  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-284-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  27.  1999. 

Take  notice  that  on  April  20,  1999, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  tariff  sheets  in 
attachment  A  to  the  filing,  to  be 
effective  June  1.  1999. 

The  purpose  of  this  filing  is  to  replace 
Kern  River's  current  fuel  reimbursbment 
mechanism,  which  is  based  on 
estimated  fuel  requirements  and  daily 
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fuel  ii  tibalances.  with  an  improved  fuel 
reirab  iirsement  mechanism  that  allows 
shipp  ;rs  to  determine  actual  fuel 
requiiements  before  transactions  begin. 

Ker  1  River  states  that  a  copy  of  this 
filing  las  been  served  upon  its 
custoi  lers  and  interested  state 
regula  tory  commissions. 

An]  person  desiring  to  be  heard  or 
protes  t  this  filing  should  file  a  motion 
to  int«  rvene  or  protest  with  the  Federal 
Energ  r  Regulatory  Commission,  888 
First  J  treet.  NE,  Washington,  DC  20426, 
in  accardance  with  sections  385.214  and 
385.2  1  of  the  Commission's  Rules  and 
Reguli  itions.  All  such  motions  or 
protes  ts  must  be  filed  as  provided  in 
sectioi  154.210  of  the  Commission's 
Regulj  itions.  Protests  will  be  considered 
by  the  Conimission  in  determining  the 
appro  )riate  action  to  be  taken,  but  will 
not  se  -ve  to  make  protestants  parties  to 
the  pr  )ceeding.  Any  person  wishing  to 
becon  e  a  party  must  file  a  motion  to 
interv  me.  Copies  of  this  filing  are  on 
file  wi  th  the  Commission  and  are 
availa  )le  for  public  inspection  in  the 
F'ublic  Reference  Room.  This  filing  may 
be  vie  ved  on  the  web  at  http:// 
www.  erc.fed. us/online/rims. htm  (call 
202-2  )8-2222  for  assistance). 
Linwo4«l  A.  Watson,  |r., 
Acting  Secretary. 
[FR  Do  :.  99-10956  Filed  4-30-99;  8:45  am] 


BILLING 


CODE  6717-01-M 


DEPAflTMENT  OF  ENERGY 

I 

Federal  Energy  Regulatory 

Comniission 

I 

[Docke^  No.  CP96-52-004] 

Pine  Needle  LNG  Company,  LLC; 
NotlcQ  of  Filing  of  Substitute  Tariff 
Sheet 
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April 
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Sectio:  i 


.  1999. 

notice  that  on  April  22,  1999, 

e  LNG  Company,  LLC  (Pine 
)  filed  Substitute  Original  Sheet 
of  its  FERC  Gas  Tariff,  Original 
un|e  No.  1,  Pine  Needle  requests  that 
it  be  made  effective  on  May  1 , 
'vhich  is  the  expected  in  service 
the  Pine  Needle  facilities. 
Needle  states  that  copies  of  this 
lave  been  served  on  customers 
interested  state  Commissions, 
person  desiring  to  be  heard  or  to 
this  filing  should  file  a  motion 
intervene  or  protest  with  the  Federal 
Regulatory  Commission,  888 

NE.,  Washington,  DC  20426, 
acc{irdance  with  Sections  385.214 
211  of  the  Commission's  Rules 
Regulations.  All  such  motions  or 
must  be  filed  as  provided  in 
154.210  of  the  Commission's 


S  treet. 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  Internet  at  http// 
www,: fere. fed. us/online/rims.htm  (Call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  99-10953  Filed  4-30-99:  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 66-000] 

Stingray  Pipeline  Company;  Notice  of 
Informal  Settlement  Conference 

April  27,  1999. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  Wednesday,  May  5, 
1999,  at  10:00  a.m.  The  settlement 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Arnold  Meltz  at  (202)  208-2161 
or  Robert  Young  (202)  208-5705. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  99-10958  Filed  4-30-99;  8:45  am) 

BILLING  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-20-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

April  27.  1999. 

Take  notice  that  on  April  20,  1999, 
Williston  Basin  Interstate  Pipeline 


Company  (Williston  Basin),  1250  West 
Century  Avenue,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  to  that  filing  to 
become  effective  April  19,  1999. 

Williston  Basin  states  that  on  April 
19,  1999,  it  moved  its  offices  from  Suite 
300,  200  North  Third  Street  to  1250 
West  Century  Avenue,  Bismarck,  North 
Dakota  58501  and  obtained  a  post  office 
box  number,  P.O.  Box  5601,  Bismarck, 
North  Dakota  58506-5601.  All 
telephone  numbers  at  this  Bismarck 
office  have  also  recently  been  changed. 
The  filing  is  being  made  simply  to 
reflect  this  change  of  address  and 
telephone  numbers  on  the  applicable 
sheets  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  99-10955  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL99-56-O00,  et  al.] 

Town  of  Norwood,  Massachusetts,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  23,  1999 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Town  of  Norwood,  Massachusetts 

[Docket  No.  EL99-56-O00J 

Take  notice  that  on  April  8,  1999,  the 
Town  of  Norwood,  Massachusetts 
(Norwood  or  Town)  filed  a  Petition  for 
Declaratory  Order  ruling  (1)  that  the 
Power  Contract  between  the  New 
England  Power  Company  (NEP)  and 
Norwood  of  April  11,  1983  on  file  at  the 
Commission  expressly  terminated  on 
October  31,  1998;  (2)  that  NEP  has  made 
no  filing  with  the  Commission  of  any 
agreement  by  Norwood  to  extend  the 
Power  Contract  between  the  parties 
dated  April  12,  1983  beyond  its  express 
termination  date  of  October  31,  1998 
and  (3)  that  NEP  has  no  basis  for 
claiming  any  "contract  termination 
charges"  under  its  filing  of  March  18, 
1998  in  Docket  No.  ER98-2233-000 
against  Norwood  subsequent  to  October 
31, 1998. 

Comment  date:  May  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Puget  Sound  Energy,  Inc. 

(Docket  Nos.  EC99-66-000  and  ER99-2552- 
OQO) 

Take  notice  that  on  April  20, 1999, 
Puget  Sound  Energy,  Inc.  (the  Company) 
and  PP&L  Montana,  LLC  tendered  for 
filing  a  joint  application,  under  Part  33 
of  the  Commission's  regulations  for 
Commission  approval  of  disposition  of 
certain  jurisdictional  transmission 
facilities  and  agreements  related  to  a 
proposed  transaction. 

The  Company  states  that  it  has 
provided  copies  of  its  application  to  the 
Washington  Utilities  and  Transportation 
Commission,  and  all  current  firm 
wholesale  power  customers,  as  well  as 
certain  other  potentially  interested 
parties. 

Comment  date:  May  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Aquila  Energy  Marketing 
Corporation  v.  Niagara  Mohawk  Power 
Corporation,  Niagara  Mohawk  Energy 
Marketing,  Inc. 

[Docket  No.  EL99-62-000J 

Take  notice  that  on  April  19,  1999, 
Aquila  Energy  Marketing  Corporation 
(AEMC)  filed  a  Complaint  against 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  and  Niagara  Mohawk 
Energy  Marketing,  Inc.  (NMEM).  AEMC 
asserts  in  its  Complaint  that  Niagara 
Mohawk  unlawfully  displaced  AEMC's 
request  for  capacity  on  the  Niagara 
Mohawk  transmission  system  in  order 
to  provide  transmission  service  to  its 
affiliate  NMEM. 


Comment  date:  May  10,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  TransCanada  Power 

[Docket  No.  ER95-692-0161 

Take  notice  that  on  April  19,  1999, 
the  above-mentioned  power  marketer 
filed  their  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  web  at  www.ferc.fed.us/ 
online/rims. htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

5.  Cleveland  Electric  Illuminating 
Company 

[Docket  No.  ER96-371-0041 

Take  notice  that  on  April  16, 1999, 
Cleveland  Electric  Illuminating 
Company,  which  has  previously  been 
authorized  to  engage  in  the  sale  of 
electricity  at  wholesale  at  market-based 
rates,  notified  the  Federal  Energy 
Regulatory  Commission  that  it  is  now 
affiliated  with  entities  that  own  inputs 
into  electric  power  production. 

Comment  date:  May  7,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Toledo  Edison  Company 

[Docket  No.  ER97-455-003) 

Take  notice  that  on  April  16,  1999, 
Toledo  Edison  Company,  which  has 
previously  been  authorized  to  engage  in 
the  sale  of  electricity  at  wholesale  at 
market-based  rates,  notified  the  Federal 
Energy  Regulatory  Commission  that  it  is 
now  affiliated  with  entities  that  own 
inputs  into  electric  power  production. 

Comment  date:  May  7,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pelican  Energy  Management,  Inc., 
Aurora  Power  Resources,  Inc. 

[Docket  Nos.  ER98-3084-003,.ER98-573- 
OOll 

Take  notice  that  on  April  20,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/  online/rims. htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 


8.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-1 770-000] 

Take  notice  that  on  April  19,  1999. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  certain  documents  containing 
information  about  Existing  Contracts 
with  transmission  rights  on  Path  15. 
These  documents  were  referenced  in  a 
revision  to  Appendix  B  of  the 
Transmission  Control  Agreement  among 
the  ISO  and  Transmission  Owners 
submitted  by  the  ISO  in  the  above- 
captioned  docket  on  February  11,  1999. 
The  ISO  submits  these  documents  in 
compliance  with  the  Commission's 
letter  order  in  the  above-referenced 
docket,  dated  March  19.  1999. 

The  ISO  states  that  this  filing  has  been 
served  upon  all  parties  on  the  official 
service  list  compiled  by  the  Secretary  in 
the  above-captioned  docket. 

Comment  date:  May  7,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  SCC-Ll,  L.L.C..  SCC-L2,  L.L.C.,  SCC- 
L3,  L.L.C. 

[Docket  Nos.  ER99-1 91 4-001,  ER99-1915- 
001,  ER99-1 942-001] 

Take  notice  that  on  April  19,  1999, 
SCC-Ll,  L.L.C,  SCC-L2,  L.L.C.  and 
SCC-L3.  L.L.C.  filed  revised  tariff  sheets 
and  code  of  conduct. 

Comment  date:  May  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cleco  Trading  &  Marketing  LLC 

[Docket  No.  ER99-2300-0001 

Take  notice  that  on  April  19,  1999, 
Cleco  Trading  &  Marketing  LLC  (Cleco 
Trading),  petitioned  the  Commission  for 
acceptance  of  two  amendments.  First 
Superseding  Original  Sheet  No.  27, 
dated  April  17,  1999,  to  Rate  Schedule 
No.  1  and  Supplement  No.  1,  Original 
Sheet  Nos.  1  and  2,  dated  April  17, 
1999,  to  FERC  Rate  Schedule  No.  1,  to 
its  Petition  For  Acceptance  of  Initial 
Rate  Schedule,  Waivers  and  Blanket 
Authority.  The  First  Superseding 
Original  Sheet  No.  27  adds  a  new 
section  14.14  (Reassignment  of 
Transmission  Capacity)  containing  the 
Commission's  standard  form 
transmission  capacity  reassignment 
provision.  Supplement  No.  1  contains 
the  Code  of  Conduct  with  Respect  to  the 
Relationship  Between  Cleco  Trading  & 
Marketing  LLC  and  its  Affiliates. 

Cleco  Trading  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer.  Cleco 
Trading  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Cleco  Trading  is  an  affiliate  of 
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Cleco  (Corporation,  a  public  utility 
subjecl  to  the  Commission's  jurisdiction 
under  he  Federal  Power  Act,  16  U.S.C. 
§791a,  etseq. 

Comment  date:  May  7,  1999,  in 
accord  uice  with  Standard  Paragraph  E 
at  the  i  nd  of  this  notice. 

11.  Geiistar  Energy,  L.L.C. 

[Docket  No.  ER99-2364-000I 

Take  notice  that  on  April  19,  1999 
Gensta'  Energy,  L.L.C.  (Genstar), 
tenderf  d  for  filing  an  amendment  to  its 
petitioi  I  for  acceptance  of  Genstar  Rate 
Schedijle  FERC  No.  1 ;  the  granting  of 
certain  blanket  approvals,  including  the 
authori  ty  to  sell  electricity  at  market- 
based  r  ites;  and  the  waiver  of  certain 
Commission  Regulations. 

Gens  tar  intends  to  engage  in 
wholes  lie  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Genstai  is  not  in  the  business  of 
general  ing  or  transmitting  electric 
power. 

Comhient  date:  May  7,  1999,  in 
accordi  nee  with  Standard  Paragraph  E 
at  the  e  nd  of  this  notice. 

12.  Ameren  Services  Company 


[Docket 


^o.  ER99-2544-000J 
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Take  notice  that  on  April  19,  1999, 
Amerei  i  Services  Company  tendered  for 
filing  natice  that  effective  February  26, 
1999.  Coordination  Sales  Tariff  Service 
Agreen  ent  for  Docket  No.  ER98-980- 
000,  daed  November  24,  1997,  filed 
with  th  i  Federal  Energy  Regulatory 
Commi  ssion  by  Central  Illinois  Public 
Service  Company  is  canceled. 

Notic  e  of  the  proposed  cancellation 
has  bee  r»  served  upon  Entergy  Power 
Market:  ng  Corporation. 

Comment  date:  May  7,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  eid  of  this  notice. 

13.  Northern  States  Power  Company 
(Minne  wta),  Northern  States  Power 
Compai  ly  (Wisconsin) 

[Docket  vio.  ER99-2545-O00I 

Take  notice  that  on  April  19. 1999, 
Northei  n  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
(Wisconsin)  (jointly  NSP). 
for  filing  a  Non-Firm  and  a 
iVrm  Firm  Point-to-Point 
Service  Agreement 
NSP  and  Manitoba  Hydro 
Board. 
1  equests  that  the  Commission 
1  loth  the  agreements  effective 
1,  1999,  and  requests  waiver  of 
ission's  notice  requirements 
for  the  agreements  to  be 
for  filing  on  the  date 


Comment  date:  May  7,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  EME  Homer  City  Generation,  L.P. 

[Docket  No.  ER99-2546-0001 

Take  notice  that  on  April  19,  1999, 
EME  Homer  City  Generation,  L.P.. 
tendered  for  filing  a  long-term  service 
agreement  under  its  market-based  rate 
schedule,  FERC  Electric  Rate  Schedule 
No.  1.  with  Edison  Mission  Marketing 
and  Trading  Company. 

Comment  date:  May  7,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Orange  and  Rockland  Utilities 

[Docket  No.  ER99-2553-O0O] 

Take  notice  that  on  April  20, 1999, 
the  above-mentioned  public  utility  filed 
their  quarterly  transaction  report  for  the 
first  quarter  ending  March  31,  1999. 

Comment  date:  May  10.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-10991  Filed  4-30-99;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-11 7-000,  et  al.] 

Wisest-Connecticut,  L.L.C,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  21,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisest-Cotmecticut,  L.L.C. 

[Docket  No.  EG99-1 17-000) 

Take  notice  that  on  April  16,  1999, 
Wisest-Connecticut,  L.L.C.  (Wisest- 
Connecticut)  filed  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Section 
32(a)(1)  of  the  Public  UUlity  Holding 
Company  Act  of  1935,  all  as  more  fully 
explained  in  the  Application. 

Comment  date:  May  13.  1999,  in 
accordance  with  Standard  Peu-agraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Novarco  Ltd.;  Starghill  Alternative 
Energy  Corporation;  Texaco  Energy 
Services;  Tosco  Power,  Inc.;  North 
American  Energy,  Inc.;  PanCanadian 
Energy  Services  Inc.;  Progress  Power 
Marketing,  Inc.;  Spokane  Energy, 
L.L.C;  and  Western  Power  Services, 
Inc. 

[Docket  Nos.  ER98-4139-002,  ER97-4680- 
005.  ER95-1 787-01 3.  ER96-2635-009, 
ER98-242-006.  ER90-168-041.  ER96-1618- 
012,  ER98-1336-002.  and  ER95-748-016.] 
Take  notice  that  on  April  19,  1999, 
power  marketers  filed  quarterly  reports 
with  the  Commission  in  the  above- 
mentioned  proceedings  for  information 
only.  These  filings  are  available  for 
public  inspection  and  copying  in  the 
Public  Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

3.  Montaup  Electric  Company 

[Docket  No.  ER99-1663-000] 

Take  notice  that  on  April  15.  1999, 
Montaup  Electric  Company  (Montaup). 
tendered  for  filing  pursuant  to  section 
205  of  the  Federal  Power  Act  and  part 
35  of  the  Commission's  Regulations,  an 
Amendment  to  an  agreement  for  the 
resale  to  Constellation  Power  Source, 
Inc.  (CPS),  of  electricity  which  Montaup 
had  contracted  to  purchase  under  four 
unit  power  contracts.  The  Amendment 
is  being  filed  pursuant  to  the 
Commission's  Letter  Order  issued  April 
1,  1999  in  this  docket  directing 
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Montaup  to  file  the  agreement  on  a 
nonconfidential  basis. 

Copies  of  the  filing  have  been  served 
on  the  regulatory  agencies  of  the 
Commonwealth  of  Massachusetts  and 
the  State  of  Rhode  Island  and  on  all 
parties  shown  on  the  Commission's 
official  service  list  in  this  proceeding. 

Comment  date:  May  5,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-25 11-000] 

Take  notice  that  on  April  16,  1999. 
Cinergy  Services,  Inc.  (Cinergy 
Services),  on  behalf  of  its  Operating 
Companies  (The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc.), 
tendered  for  filing  unexecuted  Service 
Agreements  for  service  under  the 
Cinergy  Operating  Companies  FERC 
Electric  Market-Based  Power  Sales 
Tariff.  Original  Volume  No.  6-MB 
applicable  to  customers  which  Cinergy 
Services  has  individual  negotiated 
agreements  for  the  sale  of  electric  energy 
by  the  Cinergy  Operating  Companies. 

Cinergy  Services  requests  an  effective 
date  of  May  1,  1999.  Said  date  coincides 
with  the  effective  date  of  the  Notices  of 
Cancellation  for  sales  by  the  Cinergy 
Operating  Companies  under  individual 
negotiated  agreements  with  these 
counterparts. 

Copies  of  the  filing  were  served  upon 
all  parties  listed  in  Attachment  B  of  the 
filing. 

Comment  date:  May  6.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  FirstEnergy  Corp. 

IDockel  No.  ER99-2512-0001 

Take  notice  that  on  April  16, 1999, 
FirstEnergy  Corp.  (FirstEnergy),  as  agent 
for  Ohio  Edison  Company,  Pennsylvania 
Power  Company.  The  Cleveland  Electric 
Illuminating  Company,  and  The  Toledo 
Edison  Company,  submitted  a  Service 
Agreement  and  an  Operating  Agreement 
for  Network  Integration  Transmission 
Service  to  be  provided  by  FirstEnergy  to 
American  Municipal  Power — Ohio,  Inc. 
(AMP-Ohio)  on  behalf  of  the  Boroughs 
of  EUwood  City  and  Grove  City, 
Pennsylvania.  FirstEnergy  also  filed  a 
revised  Index  of  Customers  to  be 
incorporated  into  the  Tariff 

FirstEnergy  requests  that  these 
agreements  be  made  effective  as  of  April 
1,  1999. 

FirstEnergy  states  that  a  copy  of  the 
filing  has  been  served  on  the  Public 
Utilities  Commission  of  Ohio  and  the 
Pennsylvania  Public  Utility 
Commission. 


Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Power  and  Light  Company 

[Docket  No.  ER99-25 13-000] 

Take  notice  that  on  April  16.  1999, 
Central  Power  and  Light  Company 
(CPL),  tendered  for  filing  an 
Intercormection  Agreement  between 
CPL  and  Frontera  Generation  Limited 
Partnership  (Frontera). 

CPL  requests  an  effective  date  for  the 
Intercormection  Agreement  of  March  30, 
1999.  Accordingly,  CPL  requests  waiver 
of  the  Commission's  notice 
requirements. 

CPL  states  that  a  copy  of  the  filing 
was  served  on  Frontera  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Maine  Public  Service  Company 

( Docket  No.  ER99-2  5 1 4-000] 

Take  notice  that  on  April  16,  1999, 
Maine  Public  Service  Company  (Maine 
Public),  tendered  for  filing  an  executed 
Service  Agreement  for  firm  point-to- 
point  transmission  service  under  Maine 
Public's  open  access  transmission  tariff 
with  FPL  Energy  Power  Marketing,  Inc. 

Main  Public  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  so  that  the  enclosed 
agreement  can  become  effective  on 
March  23,  1999. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

(Docket  No.  ER99-2515-000] 

Take  notice  that  on  April  16,  1999, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
the  Service  Agreement  for  Long  Term 
Firm  Transmission  Service  on  Direct 
Assignment  Facilities  (DAF  Agreement) 
between  PacifiCorp's  Transmission 
Function  and  Foote  Creek  III,  LLC 
(Foote  Creek  III)  dated  March  24,  1999. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Maine  Public  Service  Company 

[Docket  No.  ER99-25 17-000] 

Take  notice  that  on  April  16,  1999. 
Maine  Public  Service  Company  (Maine 
Public),  tendered  for  filing  an  executed 
Service  Agreement  for  firm  point-to- 


point  transmission  service  under  Maine 
Public's  open  access  transmission  tariff 
with  Florida  Power  &  Light  Company. 

Maine  Public  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  so  that  the  enclosed 
agreement  cem  become  effective  on 
April  1.  1999. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Main  Public  Service  Company; 
Bangor  Energy  Resale,  Inc. 

(Docket  Nos.  ER99-25 18-000;  ER99-2526- 
000] 

Take  notice  that  on  April  16,  1999, 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Comment  date:  May  6,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PacifiCorp 

(Docket  No.  ER99-25r5-000] 

Take  notice  that  on  April  16.  1999, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
the  March  29.  1999,  Service  Agreement 
for  Network  Integration  Transmission 
Service  (Service  Agreement)  between 
PacifiCorp  and  lUinova  Energy  Partners, 
Inc.  (Illinova)  under  PacifiCorp's  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
11  (Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-2520-000] 

Take  notice  that  on  April  16,  1999, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Service  Agreement  with  Wisconsin 
Energy  Corporation,  providing  for 
transmission  service  under  FERC 
Electric  Tariff,  Volume  No.  1. 

WPSC  requests  that  the  agreement  be 
accepted  for  filing  and  made  effective 
on  March  19,  1999. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER99-2522-000] 

Take  notice  that  on  April  16,  1999, 
PJM  Interconnection,  L.L.C.  (PJM). 
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tender  ad  for  filing  a  signature  page  of  a 
party  to  the  Reliability  Assurance 
Agreement  among  Load  Serving  Entities 
in  the  PJM  Control  Area  (RAA),  and  an 
amenc  ed  Schedule  17-listing  the  party 
to  the  lAA. 

PJM  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  an  effective  date  of  February  22, 
1999. 

PJM  states  that  it  served  a  copy  of  its 
filing  (  n  all  parties  to  the  RAA, 
includ  ng  the  party  for  wrhich  a 
signat;  re  page  is  being  tendered  with 
this  fil  ng,  and  each  of  the  state  electric 
regulal  ary  commissions  within  the  PJM 
Contro .  Area. 

Com  ment  date:  May  6,  1999,  in 
accord  mce  with  Standard  Paragraph  E 
at  the  ( nd  of  this  notice. 

14.  Bai  tgor  Hydro-Electric  Company 

IDoclcet  No.  ER99-2523-0001 

Take  notice  that  on  April  16,  1999, 
Bangoi  Hydro-Electric  Company  filed  an 
executi  (d  service  agreement  for  firm 
point-t  3-point  transmission  service  with 
DukeSolutions,  Inc. 

Banj  or  Hydro  requests  waiver  of  the 
Comm  ssion's  60-day  notice 
require  ments  so  that  the  enclosed 
agreement  can  become  effective  on 
April  1,  1999. 

Com-nent  date:  May  6,  1999,  in 
accordi  ince  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Ma  lie  Public  Service  Company 


Et 
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Public 
Service 
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[Docket|No.  ER99-2524-000) 

that  on  April  16,  1999, 
*ublic  Service  Company  (Maine 
tendered  for  filing  an  executed 
Agreement  for  non-firm  point- 
transmission  service  under 
Public's  open  access 

on  tariff  with  Florida  Power  & 
mpany. 

Public  requests  waiver  of  the 
s  60-day  notice 
so  that  the  enclosed 
can  become  effective  on 
1999. 

date;  May  6,  1999,  in 
with  Standard  Paragraph  E 
of  this  notice. 


end 

16.  Atlantic  City  Electric  Company, 
Delmai%ra  Power  &  Light  Company,  and 
Conectlv  Energy  Supply,  Inc. 

[Docket 
Take 
Atlantit 
(Atlant 


Mo.  ER99-2525-O00I 
notice  that  on  April  16, 1999, 
City  Electric  Company 
c),  Delmarva  Power  &  Light 
Compa  ly  (Delmarva)  and  Conectiv 

Supply.  Inc.  (CES)  (collectively, 
lanies)  requested  that  the 
Commi  ision  eliminate  the  requirement 
for  an  i  pdated  market  analysis  in  the 


orders  granting  the  Companies'  market- 
based  rate  authority  and  make  the 
Compcmies  subject  to  all  future  updated 
market  analyses  provided  by  the  PJM 
Supporting  Companies'  pursuant  to  the 
Commission's  order  in  Atlantic  City 
Electric  Company,  et  al.,  86  FERC  ' 
1161.248(1999}. 

The  Companies  have  served  the 
affected  customers  and  state 
commissions  with  this  filing. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER99-2 527-000] 

Take  notice  that  on  April  16,  1999, 
Bangor  Hydro-Electric  Company  filed  an 
executed  service  agreement  for  non-firm 
point-to-point  transmission  service  with 
DukeSolutions,  Inc. 

Bangor  Hydro  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  so  that  the  enclosed 
agreement  can  become  effective  on 
April  1,  1999. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Maine  Public  Service  Company 

[Docket  No.  ER99-2528-0001 

Take  notice  that  on  April  16,  1999, 
Maine  Public  Service  Company  (Maine 
Public),  tendered  for  filing  an  executed 
Service  Agreement  for  non-firm  point- 
to-point  transmission  service  under 
Maine  Public's  open  access 
transmission  tariff  with  FPL  Energy 
Power  Marketing,  Inc. 

Maine  Public  requests  waiver  of  the 
Conunission's  60-day  notice 
requirement  so  that  the  enclosed 
agreement  can  become  effective  on 
March  23.  1999. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER99-2529-O00J 

Take  notice  that  on  April  16,  1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a  First 
Revised  Supplement  to  its  FERC  Rate 
Schedule  No.  110,  with  respect  to 
Delmarva's  full  requirements  service 
agreement  with  the  Town  of  Berlin.  The 
proposed  change  would  decrease  base 
demand  and  energy  rates  by  0.05111% 
or  about  $367.00  annually  (based  on 
actual  billing  data  for  calendar  year 
1995). 

Delmarva  proposes  an  effective  date 
of  June  1,  1999.  Delmarva  asserts  that 
the  decrease  and  the  proposed  effective 
date  is  in  accord  with  the  service 


agreement  with  the  Town  of  Berlin  as 
accepted  for  filing  as  Rate  Schedule  No. 
110,  eight  supplements,  and  one  exhibit 
in  Docket  No.  ER96-852-000,  which 
service  agreement  provides  for  changes 
in  rates  that  correspond  to  the  level  of 
changes  in  rates  approved  by  the 
Maryland  Public  Service  Commission 
for  Delmarva's  non-residential  retail 
customers. 

Copies  of  the  filing  were  served  on  the 
Town  of  Berlin  and  the  Maryland  Public 
Service  Commission. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  FirstEnergy  Corp. 

[Docket  No.  ER99-2530-0001 

Take  notice  that  on  April  16,  1999, 
FirstEnergy  Corp.,  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  a  Service  Agreement  for 
Network  Integration  Service  and  an 
Operating  Agreement  for  the  Network 
Integration  Transmission  Service  imder 
the  Pennsylvania  Electric  Choice 
Program  with  ACN  Energy,  Inc., 
pursuant  to  the  FirstEnergy  System 
Open  Access  Tariff.  These  agreements 
will  enable  the  parties  to  obtain 
Network  Integration  Service  under  the 
Pennsylvania  Electric  Choice  Program 
in  accordance  with  the  terms  of  the 
Tariff. 

The  proposed  effective  date  under 
these  agreements  is  April  1,  1999. 

Comment  date:  May  6,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
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www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-10992  Filed  4-30-99;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6334-9] 

Notice  of  Public  Meeting  of  ttie 
National  Environmental  Education 
Advisory  Council 

Notice  is  hereby  given  that  the 
National  Environmental  Education 
Advisory  Council,  established  under 
section  9  of  the  National  Environmental 
Education  Act  of  1990  (the  Act),  will 
hold  a  public  meeting  on  May  13  and 
14.  1999.  The  meeting  will  t^e  place  at 
the  River  Inn,  924  Twenty-Fifth  Street, 
NW,  Washington,  DC  from  9:00  am  to 
5:00  pm  on  Thursday,  May  13  and 
Friday,  May  14.  The  purpose  of  this 
meeting  is  to  provide  the  Council  with 
an  opportunity  to  advise  EPA's  Office  of 
Communications,  Education  and  Media 
Relations  (OCEMR)  and  the  Office  of 
Environmental  Education  (OEE)  on  its 
implementation  of  the  Act.  Members  of 
the  public  are  invited  to  attend  and  to 
submit  written  conmients  to  EPA 
following  the  meeting. 

For  additional  information  regarding 
the  Council's  upcoming  meeting,  please 


contact  Ginger  Keho,  Office  of 
Environmental  Education  (1704),  Office 
of  Communications,  Education  and 
Media  Relations,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460  or  call  (202) 
260-4129. 

Dated:  April  27,  1999. 
Ginger  Keho, 

Designated  Federal  Official,  National 
Environmental  Education  Advisory  Council. 
[FR  Doc.  99-11041  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  65eO-^0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30477;  FRL-6076-7] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  June  2,  1999. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 


control  number  [OPP-30477J  and  the 
file  symbols  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
119.  CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  conunent 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  locatjon/tetephone  number 

Address 

Marion  Johnson  (PM  1 0) 

Cynttiia  Gites-Parker 

(PM  22). 
Leonard  Cole  (PM  4) 

Rm.  210,  CM  #2,  703-305-6788,  e-mail:  Johnson. marion©epamail.epa.gov. 
Rm.  247.  CM  #2,  703-305-7740,  e-mail:  giles-parker.cynthia©epamail.epa.gov. 
Rm.  211,  CM  #2.  703-305-5412,  e-mail:  cole.leonardeepamail.epa.gov. 

1921   Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 

Do. 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

L  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  4582-TR.  Applicant: 
Colgate-Palmolive  Company,  P.O.  Box 
1343,  909  River  Road,  Piscataway,  NJ 
08855-1343.  Product  Name:  MNDA  M- 
9011  Technical.  Insecticide.  Active 
ingredient:  N-Methyl  neodecanamide  at 
96.3%.  Proposed  classification/Use: 


None.  For  formulation  of  multipurpose 
cleaner/insect  repellent  products.  (PM 
10) 

2.  File  Symbol:  4582-TN.  Applicant: 
Colgate-Palmolive  Co.  Product  Name: 
Ajax  with  Expel.  Insecticide.  Active 
ingredient:  A/-Methyl  neodecanamide 
(MNDA)  at  2%.  Proposed  classification/ 
Use:  None.  Ajax  is  an  all  piu-pose 
cleaner  with  insect  repellent  for  use  on 
crawling  insects  in  kitchens  and 
bathrooms  such  as  roaches  and  ants. 
(PM  10) 

3.  File  Symbol:  100-ORE.  Applicant: 
Novartis  Crop  Protection,  P.O.  Box 
18300,  Greensboro.  NC  27419.  Product 
Name:  Fulfill  50  WG.  Insecticide.  Active 
ingredient:  Pymetrozine  at  50% . 
Proposed  classification/Use:  None.  For 
control  of  certain  aphids  in  fruiting. 


leafy  and  curcurbit  vegetables,  cole 
crops,  tuberous  and  com  vegetables, 
tobacco,  cotton,  and  hops.  (PM  4) 

4.  File  Symbol:  100-ORU.  Applicant: 
Novartis  Crop  Protection.  Product 
Name:  Relay  50  WG.  Insecticide.  Active 
ingredient:  Pymetrozine:  1,2,4-triazin- 
3(2H)-one,4,5-dihydro-6-methyl-4-[(3- 
pyridinyl  methylene )amino]  at  50.0%. 
Proposed  classification/Use:  None.  For 
control  of  aphids  and  whiteflies  in 
landscape  and  container  grown 
ornamentals,  non-bearing  fruit  and  nut 
trees  in  nurseries,  Christmas  tree 
plantations,  ground  covers, 
greenhouses,  lath-  and  shade  house 
ornamentals  and  interiorscapes.  (PM  4) 

5.  File  Symbol:  100-ORG.  Applicant: 
Novartis  Crop  Protection.  Product 
Name:  Technical  Pymetrozine. 
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Insect!  cide.  Active  ingredient: 
Pymet 'ozine:  1.2,4-triazin-3{2H)- 
one.4,1  i-dihydro-6-methyl-4-[(3- 
pyridiiyl  methylene)amino]  at  98.3%. 
Proposed  classification/Use:  None.  For 
use  only  in  the  manufacture  of  EPA 
registered  insecticidal  formulations. 
(PM4i 

6.  Fie  Symbol:  100-OER.  Applicant: 
Novarl  is  Crop  Protection.  Product 
Name:  Acibenzolar-S-Methyl  Technical. 
Plant  activator.  Active  ingredient:  Benzo 
(1,2,3)  lhiadiazole-7-carbothioic  acid-S- 
methy  ester  at  98.6%.  Proposed 
classif  cation/Use:  None.  For 

formul  ation  into  end-use  fungicide 
produ(  ts.  (PM  22) 

7.  Fi  e  Symbol:  100-OEE.  Applicant: 
Novart  is  Crop  Protection.  Product 
Name:  Actigard  50WG.  Plant  activator. 
Active  ingredient:  Benzo  (1.2,3) 
thiadia  zole-7-carbothioic  acid-S-methyl 
ester  ai  50% .  Proposed  classification/ 
Use:  N  jne.  For  protection  against 
certain  diseases  of  leafy  vegetables, 
tomato,  and  tobacco.  (PM  22) 

Noti  :e  of  approval  or  denial  of  an 
applici  tion  to  register  a  pesticide 
produc  t  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Com  nents  received  within  the 
specifi  sd  time  period  will  be  considered 
before  i  final  decision  is  made; 
comm«  nts  received  after  the  time 
specific  !d  will  be  considered  only  to  the 
extent  lossible  without  delaying 
procesi  ing  of  the  application. 


n.Pub 


ic  Record  and  Electronic 
Submii  isions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
establii  bed  for  this  notice  under  docket 
number  [OPP-304 77]  (including 
comme  nts  and  data  submitted 
electro  lically  as  described  below).  A 
public  version  of  this  record,  including 
printec  ,  paper  versions  of  electronic 
comme  nts,  which  does  not  include  any 
inform  ttion  claimed  as  C6I,  is  available 
for  insjiection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holida]  s.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  b  eginning  of  this  document. 

Elect  ronic  comments  can  be  sent 
directl  to  EPA  at: 

opp-c  3cket@epamail.epa.gov 


submitted 
use  of 
of  enc: 
also  be 


Electronic  comments  must  be 

as  an  ASCII  file  avoiding  the 
pecial  characters  and  any  form 
ion.  Comment  and  data  will 
accepted  on  disks  in 
Wordpjrfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 


electronic  form  must  be  identified  by 
the  docket  number  lOPP-30477]. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  April  22,  1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  99-11042  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  6S60-5O-F 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Community  Reinvestment  Act; 
Interagency  Questions  and  Answers 
Regarding  Community  Reinvestment 

agency:  Federal  Financial  Institutions 

Examination  Council. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Consumer  Compliance 
Task  Force  (we)  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  is  supplementing,  amending, 
and  republishing  its  Interagency 
Questions  and  Answers  Regarding 
Community  Reinvestment,  as  well  as 
proposing  for  comment  three  new  or 
revised  questions  and  answers.  The 
Interagency  Questions  and  Answers 
have  been  prepared  by  staff  of  the  Office 
of  the  Comptroller  of  the  Currency 
(OCC),  the  Board  of  Governors  of  the 
Federal  Reserve  System  (Board),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  and  the  Office  of  Thrift 
Supervision  (OTS)  (collectively,  the 
agencies)  to  answer  frequently  asked 
questions  about  community 
reinvestment.  These  Interagency 
Questions  and  Answers  contain 
informal  staff  guidance  for  agency 
personnel,  financial  institutions,  and 
the  public.  We  seek  public  comment  on 
the  proposed  questions  and  answers.  In 
addition,  we  invite  public  comment  on 
any  of  the  new  and  revised  questions 
and  answers,  as  well  as  other 
commimity  reinvestment  issues  that  are 
not  addressed  in  these  Interagency 
Questions  and  Answers. 
DATES:  Effective  date  of  amended 
Interagency  Questions  and  Answers  on 
Community  Reinvestment:  May  3,  1999. 
We  request  that  comments  on  the 
proposed  questions  and  answers  be 
submitted  on  or  before:  July  2,  1999. 


ADDRESSES:  Questions  and  comments 
may  be  sent  to  Keith  J.  Todd,  Executive 
Secretary,  Federal  Financial  Institutions 
Examination  Coimcil,  2000  K  Street, 
NW,  Suite  310,  Washington.  DC  20006, 
or  by  facsimile  transmission  to  (202) 
872-7501. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Malloy  Harris,  National  Bank 
Examiner,  Community  and  Consumer 
Policy  Division,  (202)  874-4446;  or 
Margaret  Hesse,  Senior  Attorney, 
Community  and  Consumer  Law 
Division,  (202)  874-5750,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  Catherine  M.J.  Gates,  Senior 
Review  Examiner,  (202)  452-3946; 
James  H.  Mann,  Attorney,  (202)  452- 
2412;  or  Kathleen  C.  Ryan,  Attorney, 
(202)  452-3667,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20551. 

FDIC:  Robert  W.  Mooney,  Senior  Fair 
Lending  Specialist,  Division  of 
Compliance  and  Consiuner  Affairs, 
(202)  942-3090;  or  A.  Ann  Johnson, 
Counsel,  Legal  Division,  (202)  898- 
3573,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 

OTS:  Theresa  A.  Stark,  Project 
Manager,  Compliance  Policy,  (202)  906- 
7054;  or  Richard  R.  Riese,  Project 
Manager,  Compliance  Policy,  (202)  906- 
6134,  Office  of  Thrift  Supervision,  1700 
G  Street,  NW.,  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1995,  the  agencies  revised  the 
Community  Reinvestment  Act  (CRA) 
regulations  by  issuing  a  joint  final  rule, 
which  was  published  on  May  4,  1995 
(60  FR  22156).  See  12  CFR  parts  25,  228, 
345  and  563e,  implementing  12  U.S.C. 
2901  et  seq.  The  agencies  published 
related  clarifying  documents  on 
December  20,  1995  (60  FR  66048)  and 
May  10,  1996  (61  FR  21362). 

The  revised  regulations  are 
interpreted  primarily  through 
"Interagency  Questions  and  Answers 
Regarding  Community  Reinvestment," 
which  provide  informal  staff  guidance 
for  use  by  agency  personnel,  financial 
institutions,  and  the  public,  and  which 
are  supplemented  periodically.  We 
published  our  most  recent  guidance  on 
October  7,  1997  (1997  Interagency 
Questions  and  Answers).  See  62  FR 
52105.  In  addition  to  issuing  the  1997 
Interagency  Questions  and  Answers,  we 
proposed  several  questions  and  answers 
in  the  accompanying  supplementary 
information.  These  questions  and 
answers  were  proposed  to  clarify  what 
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is  meant  by  "primary  purpose  of 
community  development."  We 
specifically  requested  comment 
addressing  the  proposed  questions  and 
answers,  as  well  as  general  comments 
and  questions  regarding  the  CRA 
regulations.  See  62  FR  at  52108-09. 

We  received  44  letters  in  response  to 
our  request  for  comments  in  the  1997 
Interagency  Questions  and  Answers. 
Comments  came  from  financial 
institutions  (16),  community  groups 
(14),  trade  associations  (6),  federal 
entities  (6),  and  state/local  agencies  (2). 
This  document  supplements,  revises, 
and  republishes  the  1997  Interagency 
Questions  and  Answers  based,  in  part, 
on  questions  and  comments  received 
from  examiners,  financial  institutions, 
and  other  interested  parties,  and  on 
comments  received  in  response  to  our 
request  for  comments. 

This  document  adopts  the  four 
questions  and  answers  proposed  in  1997 
and  thirteen  new  questions  and 
answers,  revises  seven  other  questions 
and  answers,  and  proposes  three  new  or 
revised  questions  and  answers  for 
comment.  A  discussion  of  these 
questions  and  answers  follows. 

Questions  and  answers  are  grouped 
by  the  provision  of  the  CRA  regulations 
that  they  discuss  and  are  presented  in 
the  same  order  as  the  regulatory 
provisions.  The  Interagency  Questions 
and  Answers  employ  an  abbreviated 
method  to  cite  to  the  regulations. 
Because  the  regulations  of  the  four 
agencies  are  substantially  identical, 
corresponding  sections  of  the  different 
regulations  usually  bear  the  same  suffix. 
Therefore,  the  Interagency  Questions 
and  Answers  typically  cite  only  to  the 
suffix.  For  example,  the  small  bank 
performance  standards  for  national 
banks  appear  at  12  CFR  25.26;  for 
Federal  Reserve  System  member  banks 
supervised  by  the  Board,  they  appear  at 
12  CFR  228.26;  for  nonmember  state 
banks,  at  12  CFR  345.26;  and  for  thrifts, 
at  12  CFR  563e.26.  Accordingly,  the 
citation  in  this  document  would  be  to 

§ .26.  In  the  few  instances  in  which 

the  suffix  in  one  of  the  regulations  is 
different,  the  specific  citation  for  that 
regulation  is  provided. 

Adopting  Questions  and  Answers 
Proposed  in  1997 

We  are  adopting  the  four  questions 
and  answers  addressing  "primary 
purpose"  of  community  development 
activities  that  were  proposed  in  1 997. 
The  definitions  of  "commimity 
development  loan,"  "community 
development  service,"  and  "qualified 
investinent"  all  require  a  "primary 
purpose  of  community  development." 
See  12  CFR  25.12  (i)(l),  (j)(l),  and  (s); 


228.12  (i)(l),  (j)(l),  and  (s);  345.12  {i)(l). 
(j)(l),  and  (s);  and  563e.l2  {h)(l),  (i){l), 
and  (r).  In  response  to  inquiries  about 
whether  certain  activities  have  the 
necessary  "primary  purpose"  of 
community  development  to  qualify  as  a 
community  development  loan,  qualified 
investment  or  community  development 
service,  we  proposed  four  questions  and 
answers  (Q&As)  to  explain  what  is 
meant  by  "primary  piu-pose."  With  one 
clarifying  change,  which  is  discussed 
below,  we  are  adopting  the  previously 

proposed  Q&A7  addressing  §§ .12(i) 

and  563e.  12(h),  Q&Al  addressing 

§ .22(b)(4),  Q&Al  addressing 

§ .23(e).  and  Q&A3  addressing 

§ .42(b)(2). 

Twenty  commenters  addressed  topics 
related  to  the  proposed  Q&As.  The 
commenters  were  generally  in  favor  of 
the  proposed  Q&As.  Seven  commenters 
supported  greater  flexibility  for 
examiners  when  considering  whether  to 
give  CRA  consideration  to  certain  loans. 
(These  seven  commenters  also  raised 
issues  regarding  the  definition  of 
"community  development"  in  the 
regulations,  which  is  discussed  below.) 
Three  commenters,  however,  felt  that 
examiners  rely  too  heavily  on 
mathematical  formulas  in  making  this 
determination,  such  as  the  amount  of 
the  low-  or  moderate-income  set-aside, 
•the  number  of  units  constructed,  or  the 
niunber  of  jobs  for  low-income  persons 
actually  created.  Six  commenters 
supported  giving  CRA  consideration  to 
community  development  loans,  even  if 
50%  or  less  of  the  proceeds  are  used  for 
community  development  purposes.  One 
commenter  suggested,  however,  that  an 
institution  should  receive  CRA 
consideration  only  for  that  portion  of  a 
loan  or  investment  expressly  devoted  to 
the  community  development  purpose. 

The  agencies  have  generally  stated 
that  a  "primary  purpose"  of  community 
development  exists  when  the  loan, 
investment  or  service  is  divisible  and 
measurable  in  terms  of  the  number  of 
dollars  spent,  housing  units  built,  or 
individuals  benefited,  and  when  an 
identifiable  majority  of  the  dollars 
expended,  units  built  or  individuals 
benefited  is  clearly  attributable  to  one  of 
the  community  development  purposes 
enumerated  in  the  regulations. 
However,  this  answer  does  not  address 
other  activities  that  are  subject  to  certain 
legal  or  market  restraints,  such  that  they 
do  not  reach  this  threshold,  even  though 
they  have  community  development  as 
their  purpose  and  result  in  real,  long- 
term  community  development  benefits. 
Many  of  these  projects  are  "designed  for 
the  express  purpose"  of  achieving  a 
qualifying  community  development 
purpose,  even  though  less  than  half  the 


dollars  involved  in  the  entire  project  are 
concentrated  on  that  purpose.  For 
example,  federal  tax-incentive 
affordable  housing  projects,  where  less 
than  half  the  units  or  half  the  dollars  go 
into  the  portion  of  the  project  that 
represents  affordable  housing  for  low-  or 
moderate-income  persons,  fall  into  this 
category.  Accordingly,  we  are  adopting 
without  change  the  proposed  guidance 
that  emphasizes  the  quantitative  and 
qualitative  distinctions  to  be  made 
when  evaluating  eligible  community 
development  loans,  qualified 
investments,  or  community 
development  services. 

Q&A  7  addressing  §§ .12(i)  and 

563e.l2(h)  is  based  on  the  preamble  to 
the  final  rule  set  forth  at  60  FR  22,156, 
22,159  (May  4,  1995).  which  states  that 
activities  not  designed  for  the  express 
purpose  of  commimity  development  (as 
defined  in  the  regulations)  are  not 
eligible  for  consideration  as  community 
development  loans  or  services  or 
qualified  investments.  The  preamble 
further  states  that  providing  indirect  or 
short-term  benefits  to  low-  or  moderate- 
income  persons  does  not  make  an 
activity  community  development.  In 
addition  to  incorporating  this  guidance 
into  these  Interagency  Questions  and 
Answers,  the  answer  identifies  the  kind 
of  information  used  to  determine 
whether  an  activity  was  designed  for  the 
express  purpose  of  community 
development.  The  answer  adopts  a 
simplified  threshold  rule  (i.e.,  majority) 
and  an  alternative  approach  for  finding 
sufficient  bases  to  conclude  that  an 
activity  possesses  the  requisite  primary 
purpose. 

We  are  also  adopting  Q&Al 

addressing  § .22(b)(4)  and  Q&Al 

addressing  § .23(e),  which  provide 

guidance  on  the  evaluation  of  activities 
that  have  a  primar\'  purpose  of 
community  development,  as  well  as  the 
reporting  of  community  development 
loans.  This  additional  guidance 
emphasizes  that  once  loans  or 
investments  are  found  to  possess  a 
primary  purpose  of  community 
development,  examiners  may 
differentiate  among  community 
development  loans  or  qualified 
investments  under  the  relevant 
performance  criteria.  This 
differentiation  may  be  based  not  only  on 
the  differing  dollar  amounts  attributable 
to  the  underlying  community 
development  purpose,  but  also  on  a 
loan's  innovation  or  complexity  under 

§ .22(b)(4)  or  an  investment's 

innovation,  complexity,  responsiveness 
or  non-routine  characteristics  ux»dor 

§ .23(e). 

Finally,  we  are  adopting  Q&A3 
addressing  § .42(b)(2),  which 
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explain;  i  that  a  loan  may  be  reported  as 
a  community  development  loan  if  its 
express  primary  purpose  is  to  finance  an 
affordal  le  housing  project  for  low-  or 
modera  e-income  individuals,  although, 
for  example,  only  40%  of  the  project's 
units  w  11  actually  be  occupied  by 
individuals  or  families  with  low  or 
modera  e  incomes.  Although  an 
institutiJDn  would  report  the  entire 

of  the  loan,  we  are  expanding 
answer  proposed  in  1997  to 
that  examiners  may  make 

ve  distinctions  among 
conunuiity  development  loans  on  the 
basis  of  bow  well  each  loan  advances  its 
commuj  lity  development  purpose. 

New  Qii  estions  and  Answers 

What  is  "affordable"  housing? 
Instituti  3ns  and  others  have  asked  how 
to  deten  aine  whether  a  housing 
develop  nent  will  provide  "affordable" 
housing  for  low-  and  moderate-income 
individi  als,  particularly  in  a  new 
project  1  vheie  the  units  are  not  yet 
leased  o  r  sold,  or  in  other  projects 
where  tl  le  income  of  renters  cannot  be 
verified  It  has  been  suggested  that  a 
simple  f  Drmula  might  be  appropriate, 
such  as  f  the  mortgage  payments  or 
rental  e)  penses  amount  to  less  than 
30%  of  \  he  income  of  individuals  or 
families  who  are  low-  or  moderate- 
income  i.e.,  have  an  income  that  is  less 
than  80'  t  of  the  area  median  income). 
We  beli(  ve,  however,  that  the  critical 
considei  ation  is  the  extent  to  which  a 
project  is  or  likely  will  be  utilized  by 
low-  or  moderate-income  individuals.  A 
formula  based  solely  on  rents  as  a 
percentage  of  median  family  income 
may  determine  this  accurately  in  some 
circums  ances,  but  may  fail  to  do  so  in 
others.  I  or  example,  in  an  area  with 
relatively  low-cost  housing,  such  a 
formula  may  result  in  a  calculation 
above  e\  en  the  median  housing  cost  for 
the  area,  Therefore,  we  believe  that  it  is 
appropr  ate  to  look  at  several  factors, 
such  as  :  nedian  rents  of  the  assessment 
area  and  the  project,  the  median  home 
value  of  either  the  assessment  area,  low- 
and  moc  erate-income  geographies  or  the 
project,  he  low-  and  moderate-income 
populatim  in  the  area  of  the  project,  or 
the  past  performance  record  of  the 
organizaj[ion(s)  undertaking  the  project 
in  deferihining  whether  a  housing 
develop!  nent  does  or  likely  will  benefit 
low-  anq  moderate-income  individuals. 
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this  position,  we  are 
Q&Al  addressing 
2(h)(1)  and  563e.l2(g)(l), 
which  d  scusses  the  types  of  factors  that 
in^s  consider  when  determining 

housing  is  "affordable"  to  low- 
mo(Jerate-income  individuals. 


Do  institutions  receive  consideration 
for  originating  or  purchasing  loans  that 
are  fully  guaranteed?  We  are  adopting  a 
new  Q&A,  designated  as  Q&A4 

addressing  § .22(a)(2),  to  stress  that 

the  lending  test  evaluates  an 
institution's  record  of  helping  to  meet 
the  credit  needs  of  its  assessment  area(s) 
through  the  origination  and  purchase  of 
specified  types  of  loans,  but  that  the  test 
criteria  do  not  take  into  account 
whether  or  not  the  loans  are  guaranteed. 

What  is  the  range  of  practices  that 
examiners  may  consider  in  evaluating 
the  innovativeness,  complexity,  or 
flexibility  of  an  institution's  lending? 
We  have  been  asked  whether 
contracting  programs,  under  which 
institutions  may  commit  to  contracting 
with  small  business  borrowers,  may 
receive  consideration  under  the  CRA 
regulations.  To  date,  examiners 
generally  have  not  been  considering 
such  programs  in  reviewing  an 
institution's  CRA  performance.  New 

Q&Al  addressing  § .22(b)(5) 

discusses  the  range  of  factors  that 
examiners  may  consider  in  evaluating 
the  innovativeness  and  flexibility  of  an 
institution's  lending  practices  (and  the 
complexity  and  innovativeness  of  its 
community  development  lending).  It 
makes  clear  that,  even  though 
contracting  programs  are  not,  standing 
alone,  considered  in  connection  with  a 
CRA  evaluation,  such  programs  may 
enhance  the  success  and  e  ffectiveness  of 
a  related  lending  program.  Therefore, 
certain  contracting  programs  may 
warrant  consideration  as  examiners 
review  the  innovativeness,  complexity, 
and  flexibility  of  an  institution's  lending 
practices.  The  Q&A  also  provides 
another  example  of  when  examiners 
may  consider  related  program  activities 
in  connection  with  an  evaluation  of  an 
institution's  lending  performance. 

May  an  institution  receive 
consideration  for  a  qualified  investment 
if  it  invests  indirectly  through  a  fund 
with  a  community  development 
purpose,  as  that  is  defined  in  the  CRA 
regulations?  We  are  adopting  a  new 
Q&A,  designated  as  Q&Al  addressing 

§ .23(a),  that  incorporates  guidance 

previously  provided  in  interagency  staff 
interpretive  letters.  See,  e.g..  Interagency 
Staff  CRA  Interpretive  Letter,  published 
as  OCC  Interpretive  Letter  No.  800, 
(1997  Transfer  Binder)  Fed.  Banking  L. 
Rep.  (CCH),  "D  81-227  (Sept.  11,  1997). 
In  those  letters,  staff  stated  that  the 
direct  or  indirect  nature  of  a  qualified 
investment  does  not  affect  whether  an 
institution  will  receive  consideration  for 
the  investment  during  its  CRA 
evaluation.  As  long  as  the  primary 
purpose  of  the  investment  is  community 
development,  as  defined  in  the  CRA 


regulations,  an  institution's  investment 
in  a  fund,  which  in  turn  invests  in  a 
community  development  project  (e.g., 
affordable  housing  for  low-  and 
moderate-income  individuals  that 
benefits  the  institution's  assessment 
area(s)  or  a  broader  statewide  or  regional 
area  that  includes  one  or  more  of  the 
institution's  assessment  area(s)),  is  a 
qualified  investment. 

How  do  examiners  evaluate  an 
institution 's  qualified  investment  in  a 
fund,  the  primary  purpose  of  which  is 
community  development,  as  that  is 
defined  in  the  CRA  regulations?  Many 
financial  institutions  have  made 
qualified  investments  in  community 
development  funds  that  operate 
regionally  or  nationally.  Examiners, 
institutions,  and  the  funds  have  asked 
for  guidance  on  how  to  evaluate  these 
investments.  We  are  adopting  a  new 
Q&A,  designated  as  Q&A2  addressing 

§ .23(e),  reiterating  guidance 

previously  provided  in  an  interagency 
staff  CRA  interpretive  letter.  See 
Interagency  Staff  CRA  Interpretive 
Letter,  published  as  OCC  Interpretive 
Letter  No.  800,  supra. 

The  new  Q&A  explains  that 
examiners  evaluate  investments  that 
benefit  an  institution's  assessment 
area(s)  or  a  broader  statewide  or  regional 
area  that  includes  its  assessment  area(s) 
using  the  investment  test's  four 
performance  criteria.  When  determining 
the  dollar  amount  of  the  investment  (the 
first  criterion),  examiners  rely  on  the 
figures  the  institution  records  according 
to  generally  accepted  accounting 
principles.  Even  though  different 
institutions  may  employ  different 
investment  strategies,  institutions 
making  the  same  dollar  amount  of 
investments  over  the  same  number  of 
years,  all  other  performance  criteria 
being  equal,  would  receive  the  same 
level  of  consideration. 

The  remaining  three  performance 
criteria — the  "qualitative"  criteria  of 
innovativeness  and  complexity, 
responsiveness,  and  the  degree  to  which 
the  investment  is  not  routinely  provided 
by  private  investors — will  provide  the 
basis  for  examiner  differentiation  among 
investments.  Examiners  also  will 
consider  factors  relevant  to  the 
institution's  CRA  performance  context, 
such  as  the  effect  of  outstanding  long- 
term  qualified  investments,  the  pay-in 
schedule,  and  the  amount  of  any  cash 
call,  on  the  capacity  of  the  institution  to 
make  new  investments. 

How  do  examiners  evaluate  an 
institution's  activities  in  connection 
with  "Individual  Development 
Accounts"?  Individual  Development 
Accounts  (IDAs)  generally  are  matched 
savings  accounts  designed  to  help  low- 
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and  moderate- income  families 
accumulate  savings  for  education  or  job 
training,  down-payment  and  closing 
costs  on  a  new  home,  or  start-up  capital 
for  a  small  business.  Once  IDA 
participants  have  successfully  funded 
an  IDA,  their  personal  IDA  savings  are 
matched  by  a  public  or  private  entity, 
such  as  a  state  or  local  government, 
church,  foundation,  or  financial 
institution.  Participating  depositors 
often  receive  training  in  the  basics  of 
money  management,  including 
budgeting,  saving,  and  credit  repair.  In 
addition,  an  entity,  such  as  a 
community  organization,  typically 
monitors  participants'  withdrawals  from 
their  IDAs. 

Financial  institutions  may  participate 
in  IDA  programs  in  a  number  of  ways, 
including:  offering  accounts,  which  may 
be  structured  as  traditional  savings 
accounts;  enhancing  accounts  by 
offering  special  account  benefits, 
including  higher  interest  rates,  ATM 
services,  or  waived  minimum  balance 
requirements;  providing  funding  in  the 
form  of  matching  funds  for  participants 
or  operating  support  for  community 
organizations  running  the  IDA  program; 
helping  to  design  and  implement  IDA 
programs,  including  developing  and 
teaching  financial  literacy  courses;  and 
making  loans  to  participants  once  they 
have  achieved  their  savings  goals. 

The  extent  of  each  financial 
institution's  involvement  in  IDAs  and 
the  products  and  ser\'ices  offered  in 
connection  with  the  accounts  will  varj'. 
Therefore,  examiners  will  evaluate  the 
actual  services  and  products  provided 
by  each  institution  in  connection  with 
the  IDA  programs  as  one  or  more  of  the 
following:  community  development 
services,  retail  banking  services, 
qualified  investments,  home  mortgage 
loans,  small  business  loans,  consumer 
loans,  or  community  development 
loans.  We  are  adopting  a  Q&A, 
designated  as  Q&A2  addressing 

§ .24(d),  which  articulates  this 

opinion. 

How  do  examiners  evaluate  a 
wholesale  or  limited  purpose 
institution's  qualified  investment  in  a 
fund  that  invests  in  projects  nationwide, 
the  purpose  of  which  is  community 
development,  as  that  term  is  defined  in 
the  CRA  regulations?  We  are  adopting  a 
new  Q&A,  designated  as  Q&Al 

addressing  § .25(e),  memorializing 

guidance  previously  provided  in 
interagency  staff  interpretive  letters, 
which  clarifies  how  examiners  evaluate 
qualified  investments  made  by 
wholesale  or  limited  purpose 
institutions  in  a  community 
development  fund  that  invests  in 
projects  nationwide.  See,  e.g., 


Interagency  Staff  CRA  Interpretive 
Letter,  published  as  OCC  Interpretive 
Letter  No.  801,  (1997  Transfer  Binder) 
Fed.  Banking  L.  Rep.  (CCH).  1  81-228 
(Sept.  11,  1997).  Examiners  first 
determine  whether  the  institution  has 
adequately  addressed  the  needs  of  its 
assessment  area(s).  In  doing  so, 
examiners  also  consider  qualified 
investments  that  benefit  a  broader 
statewide  or  regional  area  that  includes 
the  institution's  assessment  area(s).  If 
examiners  find  that  the  institution  has 
adequately  addressed  the  needs  of  its 
assessment  area(s),  they  will  give 
consideration  to  nationwide  qualified 
investments,  community  development 
loans,  and  community  development 
services. 

Are  innovative  loan  products, 
innovative  or  complex  qualified 
investments,  and  innovative  community 
development  services  necessary  for  a 
"satisfactory"  or  "outstanding  "  CRA 
rating?  Two  commenters  expressed 
concern  that  examiners  might  discount 
community  development  loans  if  they 
are  not  considered  to  be  "innovative." 
As  one  commenter  stated,  innovation  is 
only  one  of  the  four  criteria  considered 
when  examiners  evaluate  an 
institution's  responsiveness  to 
community  development  needs. 

We  are  adopting  a  new  Q&Al , 

addressing  § .28,  to  clarif\'  that 

innovative  practices  are  not  required  for 
an  "outstanding"  or  "satisfactory" 
rating.  Innovative  loan  products, 
innovative  or  complex  qualified 
investments,  and  innovative  community 
development  services  may  augment 
consideration  of  an  institution's 
performance  under  the  quantitative 
criteria  of  the  performance  tests, 
resulting  in  a  higher  level  of 
performance  and  rating.  The  Q&A  also 
makes  clear  that  the  lack  of  irmovative 
or  complex  investments,  loans,  or 
services  alone  will  not  result  in  a 
"needs  to  improve"  rating. 

How  is  performance  under  the 
quantitative  and  qualitative 
performance  criteria  weighed  when 
examiners  assign  a  CRA  rating?  The 
lending,  investment,  and  service  tests 
each  contain  a  number  of  performance 
criteria  designed  to  measure  whether  an 
institution  is  effectively  helping  to  meet 
the  credit  needs  of  its  entire  community, 
including  low-  and  moderate-income 
neighborhoods,  in  a  safe  and  sound 
manner.  Some  of  these  criteria  are 
quantitative  (number  and  amount), 
while  others  are  qualitative 
(innovativeness,  complexity, 
responsiveness,  or  flexibility).  The 
qualitative  performance  criteria 
recognize  that  certain  loans,  qualified 
investments,  and  community 


development  services  sometimes  require 
special  expertise  and  effort  on  the  part 
of  the  institution  and  provide  a  direct 
benefit  to  the  community  that  would  not 
otherwise  be  possible. 

We  are  adopting  a  new  Q&A, 
designated  as  Q&A2  addressing 

§ .28,  which  explains  that  the 

agencies  consider  the  qualitative  aspects 
of  an  institution's  activities  when 
measuring  the  benefits  received  by  the 
community.  These  qualitative  aspects  of 
an  institution's  performance  may 
augment  the  consideration  given  to  an 
institution's  performance  under  the 
quantitative  criteria  of  the  regulations, 
resulting  in  a  higher  level  of 
performance  and  rating. 

When  collecting  and  reporting,  if 
applicable,  the  gross  annual  revenue  or 
income  of  small  business  or  farm  or 
consumer  borrowers,  do  institutions  use 
the  gross  annual  or  the  adjusted  gross 
annual  revenue  or  income?  In  response 
to  questions  from  financial  institutions, 
we  are  adopting  two  new  Q&As 
clarifying  that  institutions  should 
collect  and  report  gross  annual  revenue 
(for  small  businesses  and  small  farms) 
and  gross  annual  income  (for 
consumers)  rather  than  adjusted  gross 
aimual  revenue  or  income.  The  new 
Q&As  are  designated  as  Q&A4 

addressing  §. .42(a)(4)  and  Q&A3 

addressing  § .42(c)(l)(iv). 

The  purpose  of  collecting  and 
reporting  gross  annual  revenue  data  for 
small  businesses  and  small  farms  is  to 
enable  examiners  and  the  public  to 
judge  whether  an  institution  is  lending 
to  small  businesses  and  farms,  or 
whether  it  is  only  making  small  loans  to 
larger  businesses  and  farms.  Similarly, 
gross  annual  income  information  is 
collected  fi-om  consumer  borrowers  to 
help  examiners  determine  the 
distribution  of  the  institution's 
consumer  loans  based  on  borrower    i 
characteristics,  including  the  number 
and  amount  of  consumer  loans  to  low-, 
moderate-,  middle-,  and  upper-income 
borrowers. 

May  an  institution  keep  the  compact 
disc  that  contains  its  CRA  Disclosure 
Statement,  which  is  distributed  by  the 
FFIEC,  in  its  public  file,  rather  than  a 
paper  copy  of  the  information?  Several 
institutions  asked  whether  they  may 
retain  the  compact  disc  that  contains  the 
CRA  Disclosure  Statement  provided  by 
the  FFIEC  in  its  public  file  rather  than 
a  paper  copy.  We  are  adopting  a  new 

Q&A2  addressing  § .43(b)(1),  which 

clarifies  that  an  institution  may  keep  the 
compact  disc  (or  a  duplicate  of  ^he 
.  compact  disc)  in  its  public  file  at  its 
main  office  and  the  designated  branch 
in  each  state  as  long  as  the  institution 


23622 


Federal  Register/Vol.  64,  No.  84/Monday,  May  3,  1999/Notices 


rea(  lily  print  the  information  upon 


can 

request 
Must 
each  a. 
in  ordei 
adopti 
Appen 
clarify 
perf( 
aspects 
compensate 
others, 
earn  tha^ 
retail 
deliveni 
to  deliv(  ir 
allofthif 


s  oect  I 


in; 
cix 


taat 


orm  ance 


instituti  )n 
assessm  mt 


purposes 


oth(  r 


for 

examiners 
the  instikut 
and 

such  an 
perform^ce 
criteria 
geographic 
characte  rist 


cl 
compeniiate 


an  institution 's  performance  fit 

of  a  particular  rating  profile 
to  receive  that  rating?  We  are 
a  new  Q&Al  addressing 

A  to  Part — Ratings  to 

exceptionally  strong 
by  an  institution  in  some 
jf  a  particular  rating  profile  may 
for  weak  performance  in 
us  permitting  the  institution  to 
rating.  The  Q&A  describes 
titutions  that  use  non-branch 
systems  to  obtain  deposits  and 
loans,  as  an  example.  Ahnost 
loans  originated  by  such  an 
may  be  outside  of  its 
area(s).  The  Q&A  assumes, 

of  illustration,  that 
may  find,  after  considering 
ion's  performance  context 
regulatory  considerations,  that 
institution  shows  weak     •y 
under  the  lending  test 
pplicable  to  lending  activity, 
distribution,  and  borrower 
ics  within  the  assessment 
arifies  that  the  institution  may 
for  such  weak  performance 
ijtionally  strong  performance  in 
development  lending  in  its 
area  or  a  broader  statewide 
area  that  includes  its 


area.  It 
compel 
by  exce 
conmiuriity 
assessmi  snt 
or  regioi  al 
assessmi  !nt  area. 


Revised  Questions  and  Answers 

What  ioes  "promote  economic 
developi nent' '  mean ?  The  CRA 
regulatic  ns  define  the  term  "conmiunity 
development"  to  include  "activities  that 
promote  economic  development  by 
financin ;  businesses  or  farms  that  meet 
the  size  iligibility  standards  of  the 
Small  Bi  isiness  Administration's 
Develop  nent  Company  (SBDC)  or  Small 
Business  Investment  Company  (SBIC) 
program;  (13  CFR  121.301)  or  have 
gross  ani  lual  revenues  of  $1  million  or 
less."  12  CFR  25.12(h)(3).  228.12(h)(3), 
345.12(h)(3)  and  563e.l2(g){3). 

The  1<  96  Interagency  Questions  and 
Answers  included  a  Q&A,  Q&Al 

addressi  ig  §§ .12(h)(3)  and 

563e.l2(  ;)(3),  concerning  whether  all 
activitie:  that  finance  small  businesses 
or  farms  promote  economic 
development.  The  1997  Interagency 
Questioi  s  and  Answers  revised  that 
Q&A  in  lesponse  to  public  comments. 
Since  publication  of  the  1997 
Interagency  Questions  and  Answers,  we 
have  received  11  comments  about  this 
revised  (^&A. 

One  c(  immenter  asserted  that  the 
descripti  on  of  the  purpose  test,  i.e.,  that 
the  activ  ty  must  promote  economic 
developiient,  was  too  restrictive. 
Specific!  lly,  the  commenter  believed 


that  limiting  the  purpose  test  to 
activities  that,  for  example,  provide  jobs 
in  low-  and  moderate-income  areas 
targeted  for  redevelopment  by  the 
government  would  exclude  financing  to 
open  a  facility  in  a  low-  or  moderate- 
income  area  that  is  not  targeted  by  the 
government  for  redevelopment. 

We  determined  that  the  explanation 
of  the  purpose  test  in  the  1997 
Interagency  Questions  and  Answers  was 
incomplete.  We  are  revising  the  answer 
to  be  less  restrictive  by  stating  that  an 
activity  promotes  economic 
development  if  it  supports  "permanent 
job  creation,  retention,  and/or 
improvement  for  persons  who  are 
currently  low-  or  moderate-income,  or 
supports  permanent  job  creation, 
retention,  and/or  improvement  either  in 
low-  or  moderate-income  geographies  or 
in  areas  targeted  for  redevelopment  by 
Federal,  state,  local  or  tribal 
governments." 

Examiners  will  continue  to  presume 
that  any  loan  or  investment  in  or  to  a 
SBDC  or  SBIC  promotes  economic 
development.  Funding  provided  in 
connection  with  other  SBA  programs,  as 
well  as  similar  state  and  local  programs, 
may  also  promote  economic 
development;  however,  examiners  will 
make  their  determinations  based  on 
business  types,  funding  purposes,  and 
other  relevant  information. 

Consistent  with  Q&A2  addressing 

§ .28.  Q&Al  addressing 

§§ .12(h)(3)  and  563e.l2(g)(3)  also 

clarifies  that  examiners  will  make 
qualitative  assessments  in  connection 
with  an  institution's  community 
development  activities  in  addition  to 
the  quantitative  assessment  of  its 
activities. 

Does  "rehabilitation  of  affordable 
housing  or  community  facilities" 
include  the  abatement  of  environmental 
hazards,  such  as  lead-based  paint,  that 
are  present  in  the  housing  or  facilities? 
Three  commenters  asked  us  to  state  that 
loans  for  the  removal  of  environmental 
hazards  (particularly  lead-based  paint) 
may  be  community  development  loans. 
We  believe  the  abatement  of 
environmental  hazards  could  be  a  part 
of  rehabilitating  affordable  housing  or 
community  facilities  targeted  to  low- 
and  moderate-income  individuals; 
rehabilitation  of  these  facilities  has 
already  been  identified  as  an  example  of 
a  community  development  purpose.  To 
clarify  this  position,  we  are  adding  a 
sentence  to  Q&Al  addressing 
§§ .12(i)  and  563e.l2(h). 

Are  an  institution's  activities  in 
connection  with  the  Federal  Home  Loan 
Banks '  Affordable  Housing  Program 
(AHP)  considered  when  the  institution's 
CRA  performance  is  evaluated?  We  have 


consistently  stated  that  the  mere 
purchase  of  stock  in  the  Federal  Home 
Loan  Banks  (FHLBs)  does  not  have  a 
sufficient  connection  to  community 
development  to  be  considered  as  a 
qualified  investment. 

Institutions,  however,  have  asked  us 
about  how  their  activities  in  connection 
with  certain  specific  AHP  projects  are 
considered  during  their  CRA 
evaluations.  Institutions  that  are 
members  of  a  FHLB  typically  provide  a 
high  level  of  technical  assistance  to 
prospective  borrowers  in  preparing  the 
application  for  AHP  funds  and  ensuring 
that  the  borrower  meets  the  eligibility 
criteria.  Although  an  institution  does 
not  necessarily  provide  a  loan  in 
connection  with  an  AHP  project,  it  does 
disburse  the  funds  for  the  FHLB  and 
monitor  the  continued  qualified  use  of 
the  funds.  We  believe  these  activities  to 
be  community  development  services 
and  are  revising  the  second  bullet  in 

Q&A  3  addressing  §§ .12(j)  and 

563e.l2(i)  tosostate. 

If  an  institution's  employees  develop 
or  teach  financial  education  curricula 
for  low-  or  moderate-income  students, 
are  such  activities  community 
development  services?  We  are  revising 
the  fifth  bullet  of  Q&A3  addressing 

§§ .12(j)  and  563e.l2(i)  to 

incorporate  guidance  previously 
provided  in  interagency  staff 
interpretive  letters.  See,  e.g..  Interagency 
Staff  CRA  Interpretive  Letter,  published 
as  OCC  Interpretive  Letter  No.  802, 
(1997  Transfer  Binder)  Fed.  Banking  L. 
Rep.  (CCH),  H  81-229  (Sept.  17,  1997). 
Specifically,  we  are  clarifying  that 
institutions  may  receive  CRA 
consideration  for  the  services  provided 
by  its  employees  in  developing  financial 
education  curricula  or  teaching 
financial  education  courses  to  low-  or 
moderate-income  students. 

Is  providing  Electronic  Transfer 
Accounts  pursuant  to  the  Debt 
Collection  Improvement  Act  of  1996  a 
community  development  service?  The 
terms,  costs,  and  features  of  low-cost 
accounts  offered  by  financial 
institutions  may  vary  depending  on  the 
particular  needs  of  the  institutions'  low- 
and  moderate-income  customers.  In 
response  to  an  inquiry  we  received 
concerning  whether  a  particular  accoimt 
for  federal  benefits  payments  would  be 
considered  to  be  a  conununity 
development  service,  we  are  revising 

Q&A3  addressing  §§ .12(j)  and 

563e.l2(i)  by  amending  the  seventh 
bullet  to  provide  an  example  of  one  low- 
cost  transaction  account  targeted  to  low- 
and  moderate-income  individuals. 

Under  the  provisions  of  the  Debt 
Collection  Improvement  Act  of  1996 
relating  to  electronic  payment  of  federal 
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benefits  payments  (EFT  "99),  codified  at 
.31  U.S.C.  3332,  insured  depository 
institutions  may  offer  basic,  low-cost 
"electronic  transfer  accounts"  (ETAs) 
specified  in  Treasury  Department 
regulations  (63  FR  51490)  to  recipients 
of  federal  benefits  payments.  These 
accounts  are  designed  to  attract»low- 
income  persons  who  do  not  currently 
have  account  relationships  with  insured 
depository  institutions.  A  demographic 
and  market  analysis  commissioned  by 
the  Treasury  Department  in  connection 
with  EFT  "99  concluded  that  ETA 
account  holders  are  likely  to  be 
primarily  individuals  with  less  than 
$10,000  in  annual  income.  Therefore, 
the  ETA  is  an  account  targeted  to  low- 
and  moderate-income  individuals  and 
providing  such  accounts  qualifies  as  a 
community  development  service. 
Under  the  lending  test,  how  will 
examiners  evaluate  home  mortgage 
loans  to  middle-  or  upper-income 
individuals  in  a  low-  or  moderate- 
income  geography?  We  received  24 
letters  commenting  on  Q&A5  addressing 

§ .22(b)  (2)  &  (3).  The  commenters 

generally  were  in  agreement  that  loans 
to  middle-  or  upper-income  individuals 
in  a  low-  or  moderate-income  geography 
should  receive  CRA  consideration. 
Some  commenters  were  concerned  that 
requiring  that  there  be  a  revitalization  or 
stabilization  plan  for  the  area  may  be 
too  restrictive,  especially  in  rural 
communities,  where  a  formal  plan  may 
not  exist.  However,  a  "formal"  plan  is 
not  necessary.  An  informal  plan,  such  as 
town  council  resolutions,  or  a  plan 
developed  by  a  private  entity,  such  as  a 
community-based  development 
organization,  may  be  sufficient 
evidence,  so  long  as  it  offers  evidence  of 
a  plan  for  development  designed  to 
ensure  economic  diversity  among  the 
prospective  residents  and  not  just 
displacement  of  low-  and  moderate- 
income  individuals. 

One  commenter  stated  that  examiners 
should  compare  an  institution's 
percentage  of  lending  to  low-  and 
moderate-income  households  to  the 
aggregate  percentage  of  lending  by  all 
reporting  institutions  to  these 
households  and  to  the  percentage  of 
low-  and  moderate-income  households 
in  the  area.  The  agencies'  examination 
procedures  already  suggest  that 
examiners  may  perform  these  types  of 
comparisons  and  others,  if  appropriate, 
to  help  them  explain  examination 
findings. 

One  commenter  asked  whether 
multifamily  housing  loans  in  low-  and 
moderate-income  geographies  would  be 
considered  in  the  same  fashion  as  loans 
for  single  family  housing.  In  response  to 
the  comment,  we  are  clarifying  the 


answer  by  adding  the  phrase,  "or 
multifamily  housing."  In  addition, 
examiners  may  also  consider  loans  for 
multifamily  housing  as  community 
development  loans  if  they  are  targeted 
to  low-  and  moderate- income 
individuals,  or  if  they  benefit  middle-  or 
upper-income  borrowers  as  part  of  a 
plan  to  encourage  attracting  mixed- 
income  residents  to  stabilize  and  create 
an  economically  diverse  area  out  of  a 
low-  or  moderate-income  geography. 

How  should  an  institution  collect  and 
report  the  location  of  a  loan  made  to  a 
small  business  or  small  farm  if  the 
borrower  provides  an  address  consisting 
of  a  post  office  box  number  or  rural 
route  and  box  number? 

We  adopted  Q&AlO  addressing 

§ .42(a)  in  the  1997  Interagency 

Questions  and  Answers  answering  this 
question.  In  response  to  this  Q&A,  we 
received  nine  comments.  Several 
commenters  questioned  the  accuracy 
and  usefulness  of  data  collected  and/or 
reported  without  the  census  tract  or 
block  numbering  area  (BNA).  One 
commenter  stated  that  we  should  allow 
institutions  more  lead  time  when 
providing  interpretations  of  data 
collection  and  reporting  provisions  to 
allow  the  institutions  to  change  their 
reporting  systems,  if  necessary.  We 
believe  that  data  collection  according  to 
this  Q&A  results  in  the  most  accurate 
data,  even  though  in  some  cases  no 
information  about  census  tract  or  BNA 
is  provided,  but  agree  that  sufficient 
time  should  be  provided  to  implement 
changes  to  data  collection  procedures, 
whenever  possible. 

In  addition  to  formal  comments  on 
the  Q&As,  regulated  institutions 
requested  clarification  about  whether  an 
institution  should  report  the  census 
tract  or  block  numbering  a^ea  (BNA)  of 
a  location,  if  known,  even  if  there  is  no 
street  address  for  that  location.  We  are 
amending  Q&AlO  addressing 

§ .42(a)  to  clarify  that  if  the  census 

tract  or  BNA  is  known,  it  should  be 
reported,  even  if  the  institution  does  not 
know  the  street  address  for  that 
particular  location  (or  there  is  no  street 
address).  We  are  also  revising  the  Q&A 
to  delete  obsolete  1997  data  collection 
instructions. 

What  small  business  and  small  farm 
data  should  be  reported^ 

We  are  making  a  technical  changelo 

Q&Al  addressing  § .42(b)(1).  The 

regulations  define  a  "small  farm  loan" 
as  those  included  in  "loans  to  small 
farms"  as  defined  in  the  instructions  for 
preparation  of  the  Consolidated  Report 
of  Condition  and  Income  or  the  Thrift 
Financial  Report.  These  instructions 
define  such  loans  as  having  original 
amounts  of  $500,000  or  less. 


Accordingly,  we  are  clarifying  in  Q&Al 
that  institutions  need  not  report  small 
farm  loan  data  as  to  loans  having 
original  amounts  greater  than  $500,000. 

What  are  the  data  requirements 
regarding  consumer  loans? 

We  have  revised  Q&Al  addressing 

§ .42(c)(1)  to  clarify  that  our 

questions  and  answers  written  with 
respect  to  data  collection  (and  reporting) 
in  connection  with  small  business  and 
small  farm  loans  also  apply  to  the 
collection  of  consumer  loan  data. 

Discussion  of  Other  Comments 
Received 

We  received  several  other  comments 
that  are  not  addressed  by  specific 
questions  and  answers. 

Community  development.  Several 
commenters  suggested  that  the  current 
definition  of  "community  development  " 
does  not  include  all  the  types  of 
activities  that  institutions  engage  in  and 
that  should  be  considered  as  having  a 
community  development  purpose. 

Before  adopting  the  definition  of 
"community  development"  in  the 
revised  regulations  in  1995,  the  agencies 
received  and  considered  a  number  of 
comments  on  the  characteristics  of 
activities  with  community  development 
purposes.  The  agencies  also  committed 
to  conduct  a  complete  review  of  the 
regulations  in  2002.  See  60  FR  22,177. 
We  will  ensure  that  comments  on  the 
definition  of  "community  development" 
are  considered  at  that  time. 

Loan-to-deposit  ratio.  Two 
commenters  raised  issues  regarding  the 
use  of  a  loan-to-deposit  ratio  as  a 
measure  of  performance  in  the  small 
institution  performance  test.  One  stated 
that  the  loan-to-deposit  ratio  should  not 
be  the  only  indicator  of  performance. 
The  other  suggested  that,  due  to  their 
volatility,  public  funds  should  be 
subtracted  from  the  deposit  side  of  the 
ratio  prior  to  calculation. 

The  first  concern,  the  relative 
importance  of  the  loan-to-deposit  ratio 
in  the  overall  rating  of  a  small 
institution,  is  one  that  the  agencies 
routinely  address  in  examiner  training. 
As  a  general  matter,  we  agree  that  the 
loan-to-deposit  ratio  is  not  the  only 
indicator  of  lending  activity 
performance.  However,  there  may  be 
cases  in  which  a  loan-to-deposit  ratio  is 
so  low  that  it  indicates  that  the 
institution  is  not  lending.  In  such  cases, 
the  proportion  of  lending  inside  the 
institution's  assessment  area,  together 
with  the  geographic  and  borrower 
distribution  of  those  loans,  will  not 
excuse  the  low  level  of  lending  r;verall. 
The  second  concern,  the  subtraction 
of  public  funds  from  the  calculations  of 
loan-to-deposit  ratios,  is  a  performance 
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context  i  ssue.  We  believe  that  examiners 
have  the  flexibility  to  consider  the  level 
of  public  funds  on  deposit,  and  their 
volatilit]  ,  in  determining  whether  a 
particuh  r  loan-to-deposit  ratio  is 
reasonab  le. 

Letten  of  credit.  One  commenter 
asserted  that  lenders  should  receive 
consider  ition  under  the  CRA 
regulatic  ns  for  providing  letters  of  credit 
because  nstitutions  often  use  letters  of 
credit  to  meet  small  business  needs. 

Q&Al  ac  dressing  § .22(a)(2) 

specifically  addresses  this  issue  and 
permits  i  iformation  about  letters  of 
credit  to  3e  used  by  examiners  to 
enhance  their  understanding  of  an 
institutic  n's  performance. 

Loans  o  nonprofit  organizations.  One 
conmien  er  suggested  that  loans  under 
$1  millicn  for  business  purposes,  or 
under  $5D0.000  for  farm  purposes,  made 
to  nonpDfit  organizations,  should  be 
consider  id  community  development 
loans  eve  n  though  they  are  secured  by 
real  prop  erty.  Under  the  CRA 
regulatio  is,  these  loans  often  must  be 
counted  is  loans  to  small  businesses  or 
small  far  ns  rather  than  community 
developr  lent  loans,  depending  on  the 
type  of  p  operty  securing  the  loan. 

Q&Al  acliressing  § .12(u)  addresses 

instance;  in  which  loans  to  nonprofit 
organizal  ions  may  be  considered  as 
commun  ty  development  loans. 

The  nil  mber  and  dollar  amount  of 
commun  ty  development  loans  is  a 
criterion  under  the  lending  test  that  is 
meant  to  capture  any  loans  for  a 
commun  ty  development  purpose  that 
are  other  vise  not  reported  as  home 
mortgage  small  business  or  small  farm 
loans.  In;  titutions  may  wish  to  highlight 
the  comn  lunity  development  purpose  of 
particula  •  loans  that  are  considered  as 
home  mc  rtgage,  small  business  or  small 
farm  loar  s  during  an  examination.  Such 
informati  on  may  be  relevant  to  the 
examine!  s'  evaluation  of  qualitative 
lending  t  !st  criteria  or  to  the 
performa  ice  context  within  which 
commun  ty  development  loans  are 
evaluatec .  The  regulation  is  clear, 
however,  that,  except  for  loans  for 
multifam  ily  housing  targeted  for  low- 
and  modi  srate-income  individuals,  home 
mortgage  small  farm,  and  small 
business  oans  may  not  be  reported  as 
commun:  ty  development  loans. 

Assess,  nent  areas  and  non-branch 
delivery  i  ystems.  We  received  several 
letters  re(  nesting  clarification  of  how 
examiner ;  evaluate  a  retail  institution's 
lending,  investment,  and  service 
activities  outside  the  institution's 
assessme  it  area{s)  and  the  broader 
statewide  or  regional  area  that  includes 
its  assess  nent  area(s).  This  question  has 
been  of  s  lecial  concern  to  commenters 


in  the  context  of  institutions  that  obtain 
deposits  and  deliver  products  and 
services  through  non-branch  systems, 
such  as  the  Internet.  We  are  adopting 
Q&Al  addressing  Appendix  A  to  Part 

— Ratings,  and  are  proposing  a 

revision  to  Q&A5  addressing 

§§ .12(1)  and  563e.l2(h),  which  may 

be  particularly  relevant  to  issues  arising 
in  this  context.  Furthermore,  we  expect 
to  address  comments  relating  to  out-of- 
assessment  area  activities  through 
materials  issued  for  public  comment  - 
later  this  year. 

Proposed  Questions  and  Answers  and 
Request  for  Comment 

Must  there  be  some  immediate  or 
direct  benefit  to  the  institution 's 
assessment  area(s)  to  satisfy  the 
regulations'  requirement  that  qualified 
investments  and  community 
development  loans  or  services  benefit  an 
institution 's  assessment  area(s)  or  a 
broader  statewide  or  regional  area  that 
includes  the  assessment  area(s)?  Q&A5 

addressing  §§ .12(i)  and  563e. 12(h) 

in  the  1997  Interagency  Questions  and 
Answers  states  that  there  does  not  need 
to  be  a  direct  benefit  to  the  institution's 
assessment  area(s)  to  satisfy  the 
regulation's  requirement  that  qualified 
investments  and  community 
development  loans  or  services  benefit 
an  institution's  assessment  area(s)  or  a 
broader  statewide  or  regional  area  that 
includes  the  institution's  assessment 
area,  provided  the" purpose,  mandate,  or 
function  of  the  organization  or  activity 
includes  serving  geographies  or 
individuals  located  within  the 
institution's  assessment  area. 

The  Q&A  addresses  organizations  and 
activities,  operating  statewide  or 
regionally,  that  may  ultimately  have  a 
direct  benefit  on  an  assessment  area. 
However,  it  does  not  specifically 
address  local  community  development 
organizations  or  activities  serving  a 
locale  somewhere  in  the  broader 
statewide  or  regional  area  surrounding 
an  institution's  assessment  area{s), 
which  may  not  benefit  low-  and 
moderate-income  areas  or  individuals 
located  inside  the  assessment  area(s). 
We  are  proposing  to  revise  that  Q&A  to 
address  both  types  of  organizations  or 
activities.  The  proposed  Q&A  would 
clarify  that  an  institution's  assessment 
area(s)  need  not  receive  an  immediate  or 
direct  benefit  from  the  institution's 
specific  participation  in  a  community 
development  organization  or  activity 
provided  the  purpose,  mandate,  or 
activity  benefits  the  broader  statewide 
or  regional  area  by  servicing  geographies 
or  individuals  located  somewhere 
within  the  broader  statewide  or  regional 


area  that  includes  the  institution's 
assessment  area(s). 
The  text  of  the  proposed  Q&A  follows: 

Sections .12(i)  and  563e. 12(h) 

Proposed  Q5.  Must  there  be  some 
immediate  or  direct  benefit  to  the 
institution's  assessment  area(s)  to 
satisfy  the  regulations'  requirement  that 
qualified  investments  and  community 
development  loans  or  services  benefit  an 
institution's  assessment  area(s)  or  a 
broader  statewide  or  regional  area  that 
includes  the  institution's  assessment 
area(s)? 

Proposed  A5.  No.  The  regulations,  for 
example,  recognize  that  community 
development  organizations  and 
programs  are  fi^equently  efficient  and 
effective  ways  for  institutions  to 
promote  community  development. 
These  organizations  and  programs  often 
operate  on  a  local,  statewide,  or  even 
multi-state  basis.  Therefore,  an 
institution's  activity  is  considered  a 
community  development  loan  or  service 
or  a  qualified  investment  if  it  supports 
an  organization  or  activity  that  covers 
an  area  that  is  larger  than,  but  is  located 
in,  the  broader  statewide  or  regional 
area  that  includes  the  institution's 
assessment  area(s).  The  institution's 
assessment  area  need  not  receive  an 
immediate  or  direct  benefit  from  the 
institution's  specific  participation  in  the 
broader  organization  or  activity, 
provided  the  purpose,  mandate,  or 
function  of  the  organization  or  activity 
includes  serving  geographies  or 
individuals  located  within  the  statewide 
or  regional  area  that  includes  the 
institution's  assessment  area. 
Furthermore,  the  regulations  permit  a 
wholesale  or  limited  purpose  institution 
to  consider  community  development 
loans,  community  development 
services,  and  qualified  investments 
wherever  they  are  located,  as  long  as  the 
institution  has  otherwise  adequately 
addressed  the  credit  needs  within  its 
assessment  area(s). 

In  addition  to  general  comments 
agreeing  or  disagreeing  with  the 
proposed  revisions  to  this  Q&A.  we 
would  like  comments  on  whether 
community  development  organizations 
and  programs  that  operate  on  a  local, 
statewide,  or  even  multi-state  basis 
ultimately  provide  benefit  to  all 
surrounding  areas. 

May  an  institution  receive 
consideration  under  the  investment  test 
for  mortgage-backed  securities  backed 
by  home  mortgages  that  the  same 
institution  originated  or  purchased?  We 
have  received  inquiries  about  whether 
examiners  will  consider  as  qualified 
investments  mortgage-backed  securities 
backed  by  home  mortgages  to  low-  and 
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moderate-income  individuals  that  the 
investing  institution  initially  originated 
or  purchased. 

The  revised  regulations,  at  12  CFR 

.23(b),  provide  that  activities 

considered  under  the  lending  or  service 
tests  may  not  be  considered  under  the 
investment  test.  Examiners  consider  the 
home  mortgages  underlying  mortgage- 
backed  securities,  if  originated  or 
purchased  by  the  institution,  under  the 
lending  test  when  they  examine  an 
institution.  Therefore,  examiners  would 
not  be  permitted  also  to  consider  as 
qualified  investments  mortgage-backed 
securities,  purchased  or  securitized  by 
an  institution,  that  are  backed  primarily 
or  exclusively  by  loans  that  the 
institution  originated  or  purchased, 
because  the  examiners  would  be 
considering  the  same  activities  under 
both  the  lending  and  investment  tests. 

To  clarify  our  opinion,  we  are 
proposing,  and  requesting  public 
comment  specifically  on,  the  following 
question  and  answer: 

Section .23(b) 

Proposed  Q2:  If  home  mortgage  loans 
to  low-and  moderate-income  borrowers 
have  been  considered  under  an 
institution's  lending  test,  may  the 
institution  that  originated  or  purchased 
them  also  receive  consideration  under 
the  investment  test  if  it  subsequently 
purchases  mortgage-backed  securities 
that  are  primarily  or  exclusively  backed 
by  such  loans? 

Proposed  A2:  No.  Because  the 
institution  received  lending  test 
consideration  for  the  loans  that  underlie 
the  securities,  the  institution  may  not 
also  receive  consideration  under  the 
investment  test  for  its  purchase  of  the 
securities.  Of  course,  an  institution  may 
receive  investment  test  consideration  for 
purchases  of  mortgage-backed  securities 
that  are  backed  by  loans  to  low-and 
moderate-income  individuals  as  long  as 
the  securities  are  not  backed  primarily 
or  exclusively  by  loans  that  the  same 
institution  originated  or  purchased. 

Should  renewals  and  refinancings  of 
small  business  and  small  farm  loans  be 
collected  and  reported?  Six  commenters 
inquired  whether  loans  to  small 
businesses  and  small  farms,  when 
renewed  or  refinanced,  should  be 
reported  for  CRA  purposes.  The  1997 
Interagency  Questions  and  Answers,  at 

Q&A5  addressing  § .42(a),  provided 

guidance  that  "refinancing"  such  loans 
should  be  reported  as  originations,  but 
that  "renewing"  them  should  not. 
According  to  the  guidance,  the  primary 
distinction  between  "refinancing"  and 
"renewing"  a  loan  is  that,  in  coimection 
with  a  loan  refinancing,  the  existing 
obligation  or  note  is  satisfied,  and  a  new 


note  is  written.  Distinguishing 
refinancings  and  renewals  on  this  basis 
is  consistent  with  the  guidance 
provided  by  the  Board  in  connection 
with  home  mortgage  loan  data  reporting 
pursuant  to  the  Home  Mortgage 
Disclosure  Act  (HMDA)  regulation  (12 
CFR  part  203). 

Commenters  asserted  that  small 
business  and  small  farm  lending 
practices  are  sufficiently  different  from 
home  mortgage  lending  practices  that 
renewals  and  refinancings  of  small 
business  and  small  farm  loans  should  be 
treated  differently  from  renewals  and 
refinancings  of  home  mortgage  loans  for 
CRA  reporting  and  evaluation  purposes. 
Further,  they  suggested  that  there  is 
very  little  distinction  between 
refinancings  and  renewals  of  small 
business  and  small  farm  loans.  Based  on 
these  comments  and  other  inquiries 
from  financial  institutions,  we  propose 
that  refinancings  and  renewals  of  small 
business  and  small  farm  loans  be  treated 
uniformly  for  CRA  purposes.  To  that 
end,  we  are  proposing  two  alternative 
revised  Q&A5s  addressing  § .42(a). 

Alternative  I:  The  first  proposed  Q&A 
states  that,  for  CRA  purposes,  financial 
institutions  should  report  neither 
renewals  nor  refinancings  of  small 
business  and  small  farm  loans  as  loan 
originations.  However,  if  institutions 
increase  the  amount  of  a  small  business 
or  small  farm  loan  or  line  of  credit,  the 
amount  of  the  increase  should  be 
reported  as  a  loan  origination. 
Institutions  should  continue  to  report 
home  mortgage  loans  according  to  the 
instructions  provided  in  12  CFR  part 
203. 

Reporting  neither  renewals  nor 
refinancings  of  small  business  or  small 
loans  reflects  that  the  lending  test's 
performance  criteria  emphasize  loan 
originations  and  purchases.  Renewals 
and  refinancings,  especially  if  made 
frequently,  would  inflate  the  actual 
amounts  of  small  business  and  small 
farm  lending.  In  addition,  we  believe 
that  recordkeeping  and  reporting  burden 
of  large  institutions  will  be  lessened  if 
they  need  not  collect  and  report 
information  about  small  business  and 
small  farm  loan  refinancings  and 
renewals. 

If  this  proposed  Q&A  is  adopted, 
institutions  would  not  collect  or  report 
as  loan  originations  data  on  either  small 
business  and  small  farm  loan 
refinancings  or  renewals.  However,  any 
institution  could  bring  to  its  examiners' 
attention  data  on  small  business  and 
small  farm  loan  refinancing  or  renewals 
by  providing  "other  loan  data"  pursuant 

to  § .22(a)(2),  including  information 

about  its  small  business  and  small  farm 


loans  outstanding.  The  text  of  the  first 
alternative  proposed  Q&A  follows: 

Section .42(a) — Alternative  I: 

Proposed  Q5:  Should  institutions 
collect  and  report  data  about  small 
business  and  small  farm  loans  that  are 
refinanced  or  renewed? 

Proposed  A5:  No.  When  an  institution 
extends  the  term  of  one  of  its  existing 
small  business  or  small  farm  loans  in 
the  same  or  a  lesser  amount  as  the 
existing  obligation,  the  institution 
should  not  report  this  event  as  a  small 
business  or  small  farm  loan  origination. 
If  an  institution  increases  the  amount  of 
,  a  small  business  or  small  farm  loan 
when  it  extends  the  term  of  the  loan, 
however,  it  should  report  the  amount  of 
the  increase  as  a  small  business  or  small 
farm  loan  origination.  The  institution 
should  report  only  the  amount  of  the 
increase;  the  original  or  remaining 
amount  of  the  loan  is  not  reported  again 
as  an  origination.  For  example,  a 
financial  institution  extends  a  loan  (as 
opposed  to  a  line  of  credit)  for  $25,000; 
principal  payments  have  resulted  in  a 
present  outstanding  balance  of  $15,000. 
The  customer  requests  an  additional 
$5,000,  which  is  approved,  and  a  new 
note  is  viTitten  for  $20,000.  In  this 
example,  the  institution  should  report 
the  $5,000  increase. 

An  institution  may  provide  "other 
loan  data,"  including  information  about 
small  business  or  small  farm  loans 
outstanding,  to  examiners  for 
consideration  as  part  of  the  institution's 
lending  test  performance  evaluation. 

Alternative  II:  Several  institutions 
have  stressed  that  ongoing  credit 
availability  is  important  to  the  economic 
condition  of  small  businesses  and  small 
farms,  as  well  as  the  community  as  a 
whole.  These  institutions  suggested  that 
both  refinancings  and  renewals  of  small 
business  and  small  farm  loans  should  be 
considered  by  examiners  when 
evaluating  an  institution's  small 
business  and  small  farm  lending 
performance.  The  second  alternative 
proposed  Q&A  would  take  these 
concerns  into  consideration. 

Because  small  business  and  small 
farm  loan  refinancings  and  renewals  are 
nearly  indistinguishable.  Alternative  II, 
like  Alternative  I.  would  not  treat  small 
business  and  small  farm  refinancings 
and  renewals  differently.  Institutions 
would  collect  and  report  data  about 
both  refinancings  and  renewals  as  loan 
originations.  However,  because 
institutions  often  write  small  business 
and  small  farm  loans  for  short  terms  and 
refinance  or  renew  them  at  the  end  of 
the  term,  in  order  to  avoid  inflation  of 
amounts  actually  lent,  institutions 
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would  be  limited  to  reporting  only  one 
originatic  n  per  year. 

The  te)  t  of  the  second  alternative 
proposed  Q&A  follows: 

Sectior  .42(a) — Alternative  II: 

Proposjd  Q5:  Should  institutions 
collect  ai  d  report  data  about  small 
business  md  small  farm  loans  that  are 
refinance  d  or  renewed? 

Propos  fd  A5:  An  institution  should 
collect  in  brmation  about  small  business 
and  smal  farm  loans  that  they  refinance 
or  renew  is  loan  originations.  (A 
refinancii  ig  generally  occurs  when  the 
existing  loan  obligation  or  note  is 
satisfied,  md  a  new  note  is  written, 
while  a  rt  newal  refers  to  an  extension 
of  the  ten  q  of  a  loan.)  When  reporting 
small  bus  iness  and  small  farm  loan  data, 
however,  an  institution  may  only  report 
one  origiiation  per  loan  per  year  unless 
an  increai  e  in  the  loan  amount  is 
granted. 

If  an  in  ititution  increases  the  amount 
of  a  small  business  or  small  farm  loan 
when  it  e:  rtends  the  term  of  the  loan,  it 
should  al  vays  report  the  amount  of  the 
increase  a  s  a  small  business  or  small 
farm  loan  origination.  The  institution 
should  re  )ort  only  the  amount  of  the 
increase  i  the  original  or  remaining 
amount  o  the  loan  has  already  been 
reported  (  ne  time  that  year.  For 
example,  i  financial  institution  makes  a 
loan  (as  o  jposed  to  a  line  of  credit)  for 
$25,000;  [  rincipal  payments  have 
resulted  i  i  a  present  outstanding 
balance  o  $15,000.  The  customer 
requests  an  additional  $5,000,  which  is 
approved  and  a  new  note  is  written  for 
$20,000.  1 1  this  example,  the  institution 
should  re  )ort  the  $5,000  increase.  The 
bank  may  also  report  the  renewal  or 
refinancir  g  of  the  $15,000  balance  one 
time  that  rear. 

An  inst  tution  may  provide  "other 
loan  data.  '  including  information  about 
small  bus  ness  or  small  farm  loans 
outstandii  ig,  to  examiners  for 
considera  ion  as  part  of  the  institution's 
lending  te  st  performance  evaluation. 

In  addit  ion  to  general  comments 
about  thes  e  proposed  questions  and 
answers,  we  would  also  appreciate 
receiving  /out  views  on  the  following 
questions: 

•  Are  tiere  other  fair  and  meaningful 
alternativi  i  methods  of  collecting  data 
on  small  t  usiness  and  small  farm  loan 
renewals  ;  ind  refinancings?  If  so,  please 
describe. 

•  Does  knowing  collection  and 
reporting  lata  of  one  renewal  or 
refinancir  g  per  year  make  sense? 

•  Will  1  lese  proposed  questions  and 
answers  ii  icrease  or  decrease 
substantia  lly  the  data  collection  and 
reporting  purden  of  financial 


institutions?  Which  alternative  is  less 
burdensome? 

•  Which  alternative  (including  the 
guidance  currently  in  effect)  best 
promotes  accurate  data  that  reflects  the 
actual  lending  activity  of  financial 
institutions? 

Depending  on  what  final  guidance  we 
eventually  adopt,  we  understand  that 
we  may  have  to  make  conforming 
changes  to  other  Q&As. 

Until  a  new  Q&A  has  been  adopted 
through  publication  in  the  Federal 
Register,  the  existing  Q&A5  addressing 

§ .42(a)  remains  in  effect.  This 

means  that,  for  the  time  being,  financial 
institutions  will  continue  to  collect  and 
report  data  about  small  business  and 
small  farm  loan  refinancings,  but  not 
renewals. 

General  Comments 

In  addition  to  the  specific  request  for 
comments  on  the  proposed  questions 
and  answers,  we  invite  public  comment 
on  the  new  and  revised  questions  and 
answers.  We  also  invite  public  comment 
on  a  continuing  basis  on  any  issues 
raised  by  the  CRA  and  these  Interagency 
Questions  and  Answers.  If,  after  reading 
the  Interagency  Questions  and  Answers, 
financial  institutions,  examiners, 
community  organizations,  or  other 
interested  parties  have  unanswered 
questions  or  comments  about  the 
agencies'  community  reinvestment 
regulations,  they  should  submit  them  to 
the  agencies  or  the  FFIEC.  We  will 
consider  addressing  such  questions  in 
future  revisions  to  the  Interagency 
Questions  and  Answers. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  ofl996  (SBREFA) 

The  SBREFA  requires  an  agency,  for 
each  rule  for  which  it  prepares  a  final 
regulatory  flexibility  analysis,  to  publish 
one  or  more  compliance  guides  to  help 
small  entities  understand  how  to 
comply  with  the  rule. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  agencies 
certified  that  their  proposed  CRA  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  invited  public  comments  on 
that  determination.  See  58  FR  67478 
(Dec.  21.  1993);  59  FR  51250  (Oct.  7, 
1994).  In  response  to  public  comment, 
the  agencies  voluntarily  prepared  a  final 
regulatory  flexibility  analysis  for  the 
joint  final  rule,  although  the  analysis 
was  not  required  because  it  supported 
the  agencies'  earlier  certification 
regarding  the  proposed  rule.  Because  a 
regulatory  flexibility  analysis  was  not 
required,  section  212  of  the  SBREFA 
does  not  apply  to  the  final  CRA  rule. 
However,  in  their  continuing  efforts  to 


provide  clear,  understemdable 
regulations  and  to  comply  with  the 
spirit  of  the  SBREFA,  the  agencies  have 
compiled  the  Interagency  Questions  and 
Answers.  The  Interagency  Questions 
and  Answers  serve  the  same  purpose  as 
the  compliance  guide  described  in  the 
SBREFA  by  providing  guidance  on  a 
variety  of  issues  of  particular  concern  to 
small  banks  and  thrifts. 

The  text  of  the  Interagency  Questions 
and  Answers  follows: 

Text  of  the  Interagency  Questions  and 
Answers 

Interagency  Questions  and  Answers 
Regarding  Community  Reinvestment 

Table  of  Contents 

This  document  provides  answers  to 
questions  pertaining  to  the  following 
provisions  and  topics  of  the  CRA  regulations: 

§ .11 — Authority,  Purposes,  and  Scope 

§ _.  11(c)  Scope 

§§  25.11(c)(3),  228.11(c)(3)  &  345.11(c)(3) 
Certain  special  purpose  banks 

§ .12 — Definitions 

§ .12(a)  Affiliate 

§§ .12(f)  &563e.l2(e)  Branch 

§§ .12(h)  &  563e.l2(g)  Community 

development 
§§ .12(h)(1)  &  563e.l2(g)(l)  Affordable 

housing  (including  multifamily  rental 

housing)  for  low-  or  moderate-income 

individuals 
§§ .12(h)(3)  &  563e.l2(g)(3)  Activities 

that  promote  economic  development  by 

financing  businesses  or  farms  that  meet 

certain  size  eligibility  standards 
§§^ .12{i)&563e.l2(h)  Community 

development  loan 
§§ .12(j)  &  563e.l2(i)  Community 

development  service 

§§ .12(k)  &  563e.l2(j)  Consumer  loan 

§§ .12(m)  &  563e.l2(l)  Home  mortgage 

loan 

§§ .12(n)  &  563e.l2(m)  Income  level 

§§ .12(0)  &  563e.l2(n)  Limited  purpose 

institution 
§§ .12(s)  &  563e.l2(r)  Qualified 

investment 

§ .12(t)  Small  institution 

§ .12(u)  Small  business  loan 

§. •12(w)  Wholesale  institution 

§ .21 — Performance  Tests,  Standards, 

and  Ratings,  in  General 

§ .21(a)  Performance  tests  and  standards 

§ .21(b)  Performance  context 

§ .21(b)(2)  Information  maintained  by 

the  institution  or  obtained  from 

community  contacts 
§ .21(b)(4)  Institutional  capacity  and 

constraints 
§ .21(b)(5)  Institution's  past 

performance  and  the  performance  of 

similarly  situated  lenders 

§ .22— Lending  Test 

§ .22(a)  Scope  of  test 

§ .22(a)(1)  Types  of  loans  considered 
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§ .22(a)(2)  Loan  originations  and 

purchases/other  loan  data 
.22(b)  Performance  criteria 

§ .22(b)(1)  Lending  activity 

§ .22(b)(2)  &  (3)  Geographic 

distribution  and  borrower  characteristics 

§ .22(b)(4)  Community  development 

lending 

§ .22(b)(5)  Innovative  or  flexible 

lending  practices 
.22(c)  Affiliate  lending 

§ .22(c)(1)  In  general 

§ :.22(c)(2)  Constraints  on  affiliate 

lending 

§ .22(c)(2)(i)  No  affiliate  may  claim  a 

loan  origination  or  loan  purchase  if 
Einother  institution  claims  the  same  loan 
origination  or  purchase 

§ .22(c)(2)(ii)  If  an  institution  elects  to 

have  its  supervisory  agency  consider 
loans  within  a  particular  lending 
category  made  by  one  or  more  of  the 
institution's  affiliates  in  a  particular 
assessment  area,  the  institution  shall 
elect  to  have  the  agency  consider  all 
loans  within  that  lending  category  in  that 
particular  assessment  area  made  by  all  of 
the  institution's  affiliates 

.22(d)  Lending  by  a  consortium  or  a 

third  party 

.23 — Investment  Test 


_.23(a)  Scope  of  test 

_. 23(b)  Exclusion 

_.23(e)  Performance  criteria 

§ .24 — Service  Test 

§ .24(d)  Performance  criteria — retail 

banking  services 

§ .24(d)(3)  Availability  and  ^ 

effectiveness  of  alternative  systems  for 
delivering  retail  banking  services 

§ .25 — Community  Development  Test  for 

Wholesale  or  Limited  Purpose  Institutions 

§ .25(d)  Indirect  activities 

§ .25(e)  Benefit  to  assessment  area(s) 

§ .25(0  Community  development 

performance  rating 

§ .26 — Small  Institution  Performance 

Standards 

§ .26(a)  Performance  criteria 

§ .26(a)(1)  Loan-to-deposit  ratio 

§ .26(a)(2)  Percentage  of  lending  within 

assessment  area(s) 

§ .26(a)(3)  and  (4)  Distribution  of 

lending  within  assessment  area(s)  by 
borrower  income  and  geographic 
location 
§ .26(b)  Performance  rating 

§ .27— Strategic  Plan 

§ .27(c)  Plans  in  general 

§ .27(f)  Plan  content 

§ .27(0(1)  Measurable  goals 

§ .27(g)  Plan  approval 

§ .27(g)(2)  Public  participation 

§ .28 — Assigned  Ratings 

§ .28(a)  Ratings  in  general 

§ .29 — Effect  of  CRA  Performance  on 

Applications 

§ .29(a)  CRA  performance 

§ .29(b)  Interested  parties 


.41 — Assessment  Area  Delineation 

.41(a)  In  general 

.41(c)  Geographic  area(s)  for 

institutions  other  than  wholesale  or 

limited  purpose  institutions 
.41(c)(1)  Generally  consist  of  one  or 

more  MSAs  or  one  or  more  contiguous 

political  subdivisions 
.41(d)  Adjustments  to  geographic 

area(s) 
.41(e)  Limitations  on  delineation  of  an 

assessment  area 

..41(e)(3)  May  not  arbitrarily  exclude 


§ 


low-  or  moderate-income  geographies 
.41(e)(4)  May  not  extend 

substantially  beyond  a  CMSA  boundary 

or  beyond  a  state  boundary  unless 

located  in  a  multistate  MSA 
.42(a)  Loan  information  required  to  be 

collected  and  maintained 

.42(a)(2)  Loan  amount  at  origination 

.42(a)(3)  The  loan  location 

.42(a)(4)  Indicator  of  gross  annual 

revenue 
.42(b)  Loan  information  required  to  be 

reported 
.42(b)(1)  Small  business  and  small 

farm  loan  data 
.42(b)(2)  Community  development 

loan  data 

.42(b)(3)  Home  mortgage  loans 

.42(c)  Optional  data  collection  and 

maintenance 

.42(c)(1)  Consumer  loans 

.42(c)(l)(iv)  Income  of  borrower 

.42(c)(2)  Other  loan  data 

.42(d)  Data  on  affiliate  lending 

.43 — Content  and  Availability  of  Public 


§_ 
File 

§ .43(a)  Information  available  to  the 

public 

§ .43(a)(1)  Public  comments 

§ .43(b)  Additional  information  available 

to  the  public 

§ .43(b)(1)  Institutions  other  than  small 

institutions 
§ .43(c)  Location  of  public  information 

§ .44 — Public  Notice  by  Institutions 

§ .45 — Publication  of  Planned 

Examination  Schedule 

Appendix  A  to  Part  ^^ — Ratings 

Appendix  B  to  Part — CRA  Notice 

The  body  of  the  Interagency 
Questions  and  Answers  Regarding 
Community  Reinvestment  follows: 

.11 — Authority,  Purposes,  and 


Scope 

§ .11(c)  Scope 

§25.11(c)(3),  228.11(c)(3)  6- 
345.11(c)(3)  Certain  special  purpose 
banks. 

Ql.  Is  the  list  of  special  purpose 
banks  exclusive? 

Al.  No,  there  may  be  other  examples 
of  special  purpose  banks.  These  banks 
engage  in  specialized  activities  that  do 
not  involve  granting  credit  to  the  public 
in  the  ordinary  course  of  business. 
Special  purpose  banks  typically  serve  as 


correspondent  banks,  trust  companies, 
or  clearing  agents  or  engage  only  in 
specialized  services,  such  as  cash 
management  controlled  disbursement 
services.  A  flnancial  institution, 
however,  does  not  become  a  special 
purpose  bank  merely  by  ceasing  to  make 
loans  and,  instead,  making  investments 
and  providing  other  retail  banking 
services. 

Q2.  To  be  a  special  purpose  bank, 
must  a  bank  limit  its  activities  in  its 
charter? 

A2.  No.  A  special  purpose  bank  may, 
but  is  not  required  to,  limit  the  scope  of 
its  activities  in  its  charter,  articles  of 
association  or  other  corporate 
organizational  documents.  A  bank  that 
does  not  have  legal  limitations  on  its 
activities,  but  has  voluntarily  limited  its 
activities,  however,  would  no  longer  be 
exempt  from  Community  Reinvestment 
Act  (CRA)  requirements  if  it 
subsequently  engaged  in  activities  that 
involve  granting  credit  to  the  public  in 
the  ordinary  course  of  business.  A  bank 
that  believes  it  is  exempt  from  CRA  as 
a  special  purpose  bank  should  seek 
confirmation  of  this  status  from  its 
supervisory  agency. 

§ .12 — Definitions 

§ .12(a)  Affiliate 

Ql.  Does  the  definition  of  "affiliate" 
include  subsidiaries  of  an  institution? 

Al.  Yes,  "affiliate"  includes  any 
company  that  controls,  is  controlled  by, 
or  is  under  common  control  with 
another  company.  An  institution's 
subsidiary  is  controlled  by  the 
institution  and  is,  therefore,  an  affiliate. 


§§. 


.12(f)  &■  563e.  12(e)  Branch 


Ql.  Do  the  definitions  of  "branch," 
"automated  teller  machine  (ATM),"  and 
"remote  service  facility  (RSF)"  include 
mobile  branches,  ATMs,  and  RSFs? 

Al.  Yes.  Staffed  mobile  offices  that 
are  authorized  as  branches  are 
considered  "branches"  and  mobile 
ATMs  and  RSFs  are  considered  "ATMs" 
and  "RSFs." 

Q2.  Are  loan  production  offices 
(LPOs)  branches  for  purposes  of  the 
CRA? 

A2.  LPOs  and  other  offices  are  not 
"branches"  unless  they  are  authorized 
as  branches  of  the  institution  through 
the  regulatory  approval  process  of  the 
institution's  supervisor}'  agency. 

§§ .12(h)  &■  563e.l2(g)  Community 

Development 

Ql.  Are  community  development 
activities  limited  to  those  that  promote 
economic  development? 

Al.  No.  Although  the  definition  of 
"community  development"  includes 
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activitie  s  that  promote  economic 
development  by  financing  small 
busines;  ;es  or  farms,  the  rule  does  not 
limit  CO  nmunity  development  loans 
and  sen  ices  and  qualified  investments 
to  those  activities.  Community 
development  also  includes  community- 
or  tribal  based  child  Ccire,  educational, 
health,  dr  social  services  targeted  to 
low-  or  :  noderate-income  persons, 
affordah  ie  housing  for  low-  or  moderate- 
income  ndividuals.  and  activities  that 
revitalize  or  stabilize  low-  or  moderate- 
income  ireas. 

Q2.  M  list  a  community  development 
activity  jccur  inside  a  low-  or  moderate- 
income  I  irea  in  order  for  an  institution 
to  recei\  e  CRA  consideration  for  the 
activity? 

A2.  N).  Conununity  development 
includes  activities  outside  of  low-  and 
moderat  ;-income  areas  that  provide 
affordab  e  housing  for,  or  community 
services  targeted  to,  low-  or  moderate- 
income  ndividuals  and  activities  that 
promote  economic  development  by 
financin  ;  small  businesses  and  farms. 
Activitie  s  that  stabilize  or  revitalize 
particuhr  low-  or  moderate-income 
areas  (including  by  creating,  retaining, 
or  impro  ving  jobs  for  low-  or  moderate- 
income  ]  (ersons)  also  qualify  as 
commur  ity  development,  even  if  the 
activities  are  not  located  in  these  low- 
or  model  ate-income  areas.  One  example 
is  financ  ng  a  supermarket  that  serves  as 
an  anchar  store  in  a  small  strip  mall 
located  at  the  edge  of  a  middle-income 
area,  if  t  le  mall  stabilizes  the  adjacent 
low-inco  Tie  community  by  providing 
needed  s  lopping  services  that  are  not 
otherwise  available  in  the  low-income 
commun  ity. 

Q3.  Dc  es  the  regulation  provide 
flexibilit '  in  considering  performance  in 
high-cos  treas? 

A3.  Ye  s,  the  flexibility  of  the 
performs  nee  standards  allows 
examiners  to  account  in  their 
evaluations  for  conditions  in  high-cost 
areas.  Examiners  consider  lending  and 
services  o  individuals  and  geographies 
of  all  inc  jme  levels  and  businesses  of 
all  sizes  i  ind  revenues.  In  addition,  the 
flexibilit  r  in  the  requirement  that 
commun  ty  development  loans, 
commun  ty  development  services,  and 
qualified  investments  have  as  their 
"primary  "  purpose  community 
developr  lent  allows  examiners  to 
account :  or  conditions  in  high-cost 
areas.  Fo  •  example,  examiners  could 
take  into  account  the  fact  that  activities 
address  a  credit  shortage  among  middle- 
income  f  eople  or  areas  caused  by  the 
dispropo  tionately  high  cost  of  building, 
maintain  ng  or  acquiring  a  house  when 
determin  ing  whether  an  institution's 
loan  to  oi  investment  in  an  organization 


that  funds  affordable  housing  for 
middle-income  people  or  areas,  as  well 
"as  low-  and  moderate-income  people  or 
areas,  has  as  its  primary  purpose 
community  development. 

§§ -12(^(1)  &  563e.l2(g)(l) 

Affordable  Housing  (Including 
Multifamily  Rental  Housing)  for  Low-  or 
Moderate-Income  Individuals 

Ql.  When  determining  whether  a 
project  is  "affordflble  housing  for  low-  or 
moderate-income  individuals,"  thereby 
meeting  the  definition  of  "community 
development,"  will  it  be  sufficient  to  use 
a  formula  that  relates  the  cost  of 
ownership,  rental  or  borrowing  to  the 
income  levels  in  the  area  as  the  only 
factor,  regardless  of  whether  the  users, 
likely  users,  or  beneficiaries  of  that 
affordable  housing  are  low-  or 
moderate-income  individuals? 

Al.  The  concept  of  "affordable 
housing"  for  low-  or  moderate-income 
individuals  does  hinge  on  whether  low- 
er moderate-income  individuals  benefit, 
or  are  likely  to  benefit,  from  the 
housing.  It  would  be  inappropriate  to 
give  consideration  to  a  project  that 
exclusively  or  predominately  houses 
families  that  are  not  low-  or  moderate- 
income  simply  because  the  rents  or 
housing  prices  are  set  according  to  a 
particular  formula. 

For  projects  that  do  not  yet  have 
occupants,  and  for  which  the  income  of 
the  potential  occupants  is  not  knowable 
in  advance,  examiners  will  review 
factors  such  as  demographic,  economic 
and  market  data  to  determine  the 
likelihood  that  the  housing  will 
"primarily"  accommodate  low-  or 
moderate-income  individuals.  For 
example,  examiners  may  look  at  median 
rents  of  the  assessment  area  and  the 
project;  the  median  home  value  of  either 
tl^e  assessment  area,  low-  or  moderate- 
income  geographies  or  the  project;  the 
low-  or  moderate-income  population  in 
the  area  of  the  project;  or  the  past 
performance  record  of  the 
organization{s)  undertaking  the  project. 
Further,  such  a  project  could  receive 
consideration  if  its  express,  bona  fide 
intent,  as  stated,  for  example,  in  a 
prospectus,  loan  proposal  or  community 
action  plan,  is  community  development. 

§§ .12(h)(3)  and  563e.  12(g)(3) 

Activities  That  Promote  Economic 
Development  by  Financing  Businesses 
or  Farms  That  Meet  Certain  Size 
Eligibility  Standards 

Ql.  "Community  development" 
includes  activities  that  promote 
economic  development  by  financing 
businesses  or  farms  that  meet  certain 
size  eligibility  standards.  Are  all 
activities  that  finance  businesses  and 


farms  that  meet  these  size  eligibility 
standards  considered  to  be  community 
development? 

Al.  No.  To  be  considered  as 
"community  development"  under 

§§ .12(h)(3)  and  563e.l2(g)(3),  a 

loan,  investment  or  service,  whether 
made  directly  or  through  an 
intermediary,  must  meet  both  a  size  test 
and  a  purpose  test.  An  activity  meets 
the  size  requirement  if  it  finances 
entities  that  either  meet  the  size 
eligibility  standards  of  the  Small 
Business  Administration's  Development 
Company  (SBDC)  or  Small  Business 
Investment  Company  (SBIC)  programs, 
or  have  gross  annual  revenues  of  $1 
million  or  less.  To  meet  the  purpose 
test,  the  activity  must  promote 
economic  development.  An  activity  is 
considered  to  promote  economic 
development  if  it  supports  permanent 
job  creation,  retention,  and/or 
improvement  for  persons  who  are 
currently  low-  or  moderate-income,  or 
supports  permanent  job  creation, 
retention,  and/or  improvement  either  in 
low-  or  moderate-income  geographies  or 
in  areas  targeted  for  redevelopment  by 
Federal,  state,  local  or  tribal 
governments.  The  agencies  will 
presume  that  any  loan  to  or  investment 
in  a  SBDC  or  SBIC  promotes  economic 
development. 

In  addition  to  their  quantitative 
assessment  of  the  amount  of  a  financial 
institution's  community  development 
activities,  examiners  must  make 
qualitative  assessments  of  an 
institution's  leadership  in  community 
development  matters  and  the 
complexity,  responsiveness,  and  impact 
of  the  community  development 
activities  of  the  institution.  In  reaching 
a  conclusion  about  the  impact  of  an 
institution's  community  development 
activities,  examiners  may,  for  example, 
determine  that  a  loan  to  a  small 
business  in  a  low-  or  moderate-income 
geography  that  provides  needed  jobs 
and  services  in  that  area  may  have  a 
greater  impact  and  be  more  responsive 
to  the  community  credit  needs  than 
does  a  loan  to  a  small  business  in  the 
same  geography  that  does  not  directly 
provide  additional  jobs  or  services  to 
the  community. 

§§ .12(i)  and  563e.l2(h)  Community 

Development  Loan 

Ql.  What  are  examples  of  community 
development  loans? 

Al.  Examples  of  community 
development  loans  include,  but  are  not 
limited  to,  loans  to: 

•  Borrowers  for  affordable  housing 
rehabilitation  and  construction, 
including  construction  and  permanent 
financing  of  multifamily  rental  property 
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serving  low-  and  moderate-income 
persons; 

•  Not-for-profit  organizations  sending 
primarily  low-  and  moderate-income 
housing  or  other  community 
development  needs; 

•  Borrowers  to  construct  or 
rehabilitate  community  facilities  that 
are  located  in  low-  and  moderate- 
income  areas  or  that  serve  primarily 
low-  and  moderate-income  individuals; 

•  Financial  intermediaries  including 
Community  Development  Financial 
Institutions  (CDFIs),  Community 
Development  Corporations  (CDCs), 
minority-  and  women-owned  financial 
institutions,  community  loan  funds  or 
pools,  and  low-income  or  community 
development  credit  unions  that 
primarily  lend  or  facilitate  lending  to 
promote  community  development. 

•  Local,  state,  and  tribal  governments 
for  commimity  development  activities: 
and 

•  Borrowers  to  finance  envirormiental 
clean-up  or  redevelopment  of  an 
industrial  site  as  part  of  an  effort  to 
revitalize  the  low-  or  moderate-income 
community  in  which  the  property  is 
located. 

The  rehabilitation  of  affordable 
housing  or  community  facilities, 
referred  to  above,  may  include  the 
abatement  of  environmental  hazards, 
such  as  lead-based  paint,  that  are 
present  in  the  housing  or  facilities. 

Q2.  If  a  retail  institution  that  is  not 
required  to  report  under  the  Home 
Mortgage  Disclosure  Act  (HMDA)  makes 
affordable  home  mortgage  loans  that 
would  be  HMDA-reportable  home 
mortgage  loans  if  it  were  a  reporting 
institution,  or  if  a  small  institution  that 
is  not  required  to  collect  and  report  loan 
data  under  CRA  makes  small  business 
and  small  farm  loans  and  consumer 
loans  that  would  be  collected  and/or 
reported  if  the  institution  were  a  large 
institution,  may  the  institution  have 
these  loans  considered  as  community 
development  loans? 

A2.  No.  Although  small  institutions 
are  not  required  to  report  or  collect 
information  on  small  business  and  small 
farm  loans  and  consumer  loans,  and 
some  institutions  are  not  required  to 
report  information  about  their  home 
mortgage  loans  under  HMDA,  if  these 
institutions  are  retail  institutions,  the 
agencies  will  consider  in  their  CRA 
evaluations  the  institutions'  originations 
and  purchases  of  loans  that  would  have 
been  collected  or  reported  as  small 
business,  small  farm,  consumer  or  home 
mortgage  loans,  had  the  institution  been 
a  collecting  and  reporting  institution 
under  the  CRA  or  the  HMDA.  Therefore, 
these  loans  will  not  be  considered  as 
community  development  loans. 


Multifamily  dwelling  loans,  however, 
may  be  considered  as  community 
development  loans  as  well  as  home 
mortgage  loans.  See  also  Q&A2 
addressing  § .42(b)(2). 

Q3.  Do  secured  credit  cards  or  other 
credit  card  programs  targeted  to  low-  or 
moderate-income  individuals  qualify  as 
community  development  loans? 

A3.  No.  Credit  cards  issued  to  low-  or 
moderate-income  individuals  for 
household,  family,  or  other  personal 
expenditures,  whether  as  part  of  a 
program  targeted  to  such  individuals  or 
otherwise,  do  not  qualify  as  community 
development  loans  because  they  do  not 
have  as  their  primary  purpose  any  of  the 
activities  included  in  the  definition  of 
"community  development." 

Q4.  The  regulation  indicates  that 
community  development  includes 
"activities  that  revitalize  or  stabilize 
low-  or  moderate-income  geographies." 
Do  all  loans  in  a  low-  to  moderate- 
income  geography  have  a  stabilizing 
effect? 

A4.  No.  Some  loans  may  provide  only 
indirect  or  short-term  benefits  to  low-  or 
moderate-income  individuals  in  a  low- 
or  moderate-income  geography.  These 
loans  are  not  considered  to  have  a 
community  development  piu'pose.  For 
example,  a  loan  for  upper-income 
housing  in  a  distressed  area  is  not 
considered  to  have  a  community 
development  purpose  simply  because  of 
the  indirect  benefit  to  low-  or  moderate- 
income  persons  fi'om  construction  jobs 
or  the  increase  in  the  local  tax  base  that 
supports  enhanced  services  to  low-  and 
moderate-income  area  residents.  On  the 
other  hand,  a  loan  for  an  anchor 
business  in  a  distressed  area  (or  a 
nearby  area),  that  employs  or  serves 
residents  of  the  area,  and  thus  stabilizes 
the  area,  may  be  considered  to  have  a 
community  development  purpose.  For 
example,  in  an  underserved,  distressed 
area,  a  loan  for  a  pharmacy  that 
employs,  and  provides  supplies  to, 
residents  of  the  area  promotes 
community  development. 

Q5,  Must  there  be  some  immediate  or 
direct  benefit  to  the  institution's 
assessment  areals)  to  satisfy  the 
regulations'  requirement  that  qualified 
investments  and  community 
development  loans  or  services  benefit  an 
institution's  assessment  area(s)  or  a 
broader  statewide  or  regional  area  that 
includes  the  institution's  assessment 
areals)? 

A5.  No.  The  regulations,  for  example, 
recognize  that  community  development 
organizations  and  programs  are 
frequently  efficient  and  effective  ways 
for  institutions  to  promote  community 
development.  These  organizations  and 
programs  often  operate  on  a  statewide  or 


even  multi-state  basis.  Therefore,  an 
institution's  activity  is  considered  a 
community'  development  loan  or  service 
or  a  qualified  investment  if  it  supports 
an  organization  or  activity  that  covers 
an  area  that  is  larger  than,  but  includes, 
the  institution's  assessment  area(s).  The 
institution's  assessment  area  need  not 
receive  an  immediate  or  direct  benefit 
from  the  institution's  specific 
participation  in  the  broader  organization 
or  activity,  provided  the  purpose, 
mandate,  or  function  of  the  organization 
or  activity  includes  serving  geographies 
or  individuals  located  within  the 
institution's  assessment  area. 
Furthermore,  the  regulations  permit  a 
wholesale  or  limited  purpose  institution 
to  consider  community  development 
loans,  community  development 
services,  and  qualified  investments 
wherever  they  are  located,  as  long  as  the 
institution  has  otherwise  adequately 
addressed  the  credit  needs  within  its 
assessment  area(s). 

Q6.  What  is  meant  by  a  "regional 
area"  in  the  requirement  that  a 
community  development  loan  must 
benefit  the  institution 's  assessment 
area(s)  or  a  broader  statewide  or 
regional  area  that  includes  the 
institution 's  assessment  area(s)? 

A6.  A  "regional  area  "  may  be  as^mall 
as  a  city  or  county  -or  as  large  as  a 
multistate  area.  For  example,  the  "mid- 
Atlantic  states"  may  comprise  a  regional 
area.  When  examiners  evaluate 
community  development  loans  that 
benefit  a  regional  area  that  includes  the 
institution's  assessment  area,  however, 
the  examiners  will  consider  the  size  of 
the  regional  area  and  the  actual  or 
potential  benefit  to  the  institution's 
assessment  area(s).  In  most  cases,  the 
larger  the  regional  area,  the  more  diffuse 
the  benefit  will  be  to  the  institution's 
assessment  area(s).  Examiners  may  view 
loans  with  more  direct  benefits  to  an 
institution's  assessment  area(s)  as  more 
responsive  to  the  credit  needs  of  the 
area(s)  than  loans  for  which  the  actual 
benefit  to  the  assessment  area(s)  is 
uncertain  or  for  which  the  benefk  is 
diffused  throughout  a  larger  area  that 
includes  the  assessment  area(s). 

Q7.  What  is  meant  by  the  term 
"primary  purpose"  as  that  term  is  used 
to  define  what  constitutes  a  community 
development  loan,  a  qualified 
investment  or  a  community 
development  service? 

hi.  A  loan,  investment  or  service  has 
as  its  primarv'  purpose  community 
development  when  it  is  designed  for  the 
express  purpose  of  revitalizing  or 
similizing  low-  or  moderate-income 
areas,  providing  affordable  housiag  for, 
or  community  services  targeted  to,  low- 
er moderate-income  persons,  or 


23630 


promoti  ng 


financii  g 
that  mef  t 

§§ 

determi  le 
designei  1 
develop n 
apply  o 
majorit\ 
the  acti\ 


lie  I 


more  of 


the 


of; 


Ql./n 
definition 


related  to 

services 

financial 

Al.ProV 
means 
generally 
services  i 
services 
communi 
or  use 
credit 
community 
board  of 
that 


pre  VI 


Federal  Register/ Vol.  64.  No.  84 /Monday,  May  3.  1999 /Notices 


economic  development  by 
small  businesses  and  farms 
the  requirements  set  forth  in 
2(h)or563e.l2(g).  To 

whether  an  activity  is 
for  an  express  community 
ent  purpose,  the  agencies 
of  two  approaches.  First,  if  a 
of  the  dollars  or  beneficiaries  of 
ity  are  identifiable  to  one  or 
,e  enumerated  community 
purposes,  then  the  activity 
(Considered  to  possess  the 
primary  purpose. 
vely,  where  the  measurable 
any  benefit  bestowed  or 
a  aplied  to  the  community 
purpose  is  less  than  a 
if  the  entire  activity's  benefits 
value,  then  the  activity  may 
c  )nsidered  to  possess  the 
primary  purpose  if  (1)  the 
jona  fide  intent  of  the  activity, 
for  example,  in  a  prospectus, 
)osal,  or  community  action 
larily  one  or  more  of  the 
community  development 
(2)  the  activity  is  specifically 
(given  any  relevant  market  or 
or  performance  context 
achieve  the  expressed 
development  purpose:  and 
activity  accomplishes,  or  is 
y  certain  to  accomplish,  the 

development  purpose 
the  fact  that  an  activity 
indirect  or  short-term  benefits 
moderate-income  persons 
nake  the  activity  community 
lent,  nor  does  the  mere 
of  such  indirect  or  short-term 
c  onstitute  a  primary  purpose  of 
development.  Financial 
that  want  examiners  to 
;ertain  activities  under  either 
should  be  prepared  to 
;e  the  activities' 
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§§ 1-  (j)  and  563e.  12(il  Community 

Developn  ent  Service 


I  ddition  to  meeting  the 
of  "community  development" 
in  the  reg  ilation,  community 
develop m  ent  services  must  also  be 
the  provision  of  financial 
Vhat  is  meant  by  "provision  of 
•ervices"? 

iding  financial  services 
iding  services  of  the  type 
provided  by  the  financial 
"ustry.  Providing  financial 
often  involves  informing 
members  about  how  to  get 
creqit  or  otherwise  providing 
or  information  to  the 
For  example,  service  on  the 
d  irectors  of  an  organization 
promi  )tes  credit  availability  or 


sen  ices 


finances  affordable  housing  is  related  to 
the  provision  of  financial  services. 
Providing  technical  assistance  about 
financial  services  to  community-based 
groups,  local  or  tribal  government 
agencies,  or  intermediaries  that  help  to 
meet  the  credit  needs  of  low-  and 
moderate-income  individuals  or  small 
businesses  and  farms  is  also  providing 
financial  services.  By  contrast,  activities 
that  do  not  take  advantage  of  the 
employees'  financial  expertise,  such  as 
neighborhood  cleanups,  do  not  involve 
the  provision  of  financial  services. 

Q2.  Are  personal  charitable  activities 
provided  by  an  institution's  employees 
or  directors  outside  the  ordinary  course 
of  their  employment  considered 
community  development  services? 

A2.  No.  Services  must  be  provided  as 
a  representative  of  the  institution.  For 
example,  if  a  financial  institution's 
director,  on  her  own  time  and  not  as  a 
representative  of  the  institution, 
volunteers  one  evening  a  week  at  a  local 
community  development  corporation's 
financial  counseling  program,  the 
institution  may  not  consider  this 
activity  a  community  development 
service. 

Q3.  What  are  examples  of  community 
development  services? 

A3.  Examples  of  community 
development  services  include,  but  are 
not  limited  to,  the  following: 

•  Providing  technical  assistance  on 
financial  matters  to  nonprofit,  tribal  or 
government  organizations  serving  low- 
and  moderate-income  housing  or 
economic  revitalization  and 
development  needs; 

•  Providing  technical  assistance  on 
financial  matters  to  small  businesses  or 
community  development  organizations, 
including  organizations  and  individuals 
who  apply  for  loans  or  grants  under  the 
Federal  Home  Loan  Banks'  Affordable 
Housing  Program; 

•  Lending  employees  to  provide 
financial  services  for  organizations 
facilitating  affordable  housing 
construction  and  rehabilitation  or 
development  of  affordable  housing; 

•  Providing  credit  counseling,  home- 
buyer  and  home-maintenance 
counsehng,  financial  planning  or  other 
financial  services  education  to  promote 
community  development  and  affordable 
housing; 

•  Establishing  school  savings 
programs  and  developing  or  teaching 
financial  education  curricula  for  low-  or 
moderate-income  individuals; 

•  Providing  electronic  benefits 
transfer  and  point  of  sale  terminal 
systems  to  improve  access  to  financial 
services,  such  as  by  decreasing  costs,  for 
low-  or  moderate-income  individuals; 
and 


•  Providing  other  financial  services 
with  the  primary  purpose  of  community 
development,  such  as  low-cost  bank 
accounts,  including  "Electronic  Transfer 
Accounts"  provided  pursuant  to  the 
Debt  Collection  Improvement  Act  of 
1996,  or  free  government  check  cashing 
that  increases  access  to  financial 
services  for  low-  or  moderate-income 
individuals. 

Examples  of  technical  assistance 
activities  that  might  be  provided  to 
community  development  organizations 
include: 

•  Serving  on  a  loan  review 
committee; 

•  Developing  loan  application  and 
underwriting  standards; 

•  Developing  loan  processing 
systems; 

•  Developing  secondary  market 
vehicles  or  programs; 

•  Assisting  in  marketing  financial 
services,  including  development  of 
advertising  and  promotions, 
publications,  workshops  and 
conferences; 

•  Furnishing  financial  services 
training  for  staff  and  management; 

•  Contributing  accounting/ 
bookkeeping  services;  and 

•  Assisting  in  fund  raising,  including 
soliciting  or  arranging  investments. 

§ ■12(kj  &  563e.l2(j)  Consumer  Loan 


Ql.  Are  home  equity  loans  considered 
"consumer  loans"? 

Al.  Home  equity  loans  made  for 
purposes  other  than  home  purchase, 
home  improvement  or  refinancing  home 
purchase  or  home  improvement  loans 
are  consumer  loans  if  they  are  extended 
to  one  or  more  individuals  for 
household,  family,  or  other  personal 
expenditures. 

Q2.  May  a  home  equity  line  of  credit 
be  considered  a  "consumer  loan  "  even 
if  part  of  the  line  is  for  home 
improvement  purposes? 

A2.  If  the  predominant  purpose  of  the 
line  is  home  improvement,  the  line  may 
only  be  reported  under  HMDA  and  may 
not  be  considered  a  consumer  loan. 
However,  the  full  amount  of  the  line 
may  be  considered  a  "consumer  loan"  if 
its  predominant  purpose  is  for 
household,  family,  or  other  personal 
expenditures,  and  to  a  lesser  extent 
home  improvement,  and  the  full  amount 
of  the  line  has  not  been  reported  under 
HMDA.  This  is  the  case  even  though 
there  may  be  "double  counting"  because 
part  of  the  line  may  also  have  been 
reported  under  HMDA. 

Q3.  How  should  an  institution  collect 
or  report  information  on  loans  the 
proceeds  of  which  will  be  used  for 
multiple  purposes? 

A3.  If  an  institution  makes  a  single 
loan  or  provides  a  line  of  credit  to  a 
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customer  to  be  used  for  both  consumer 
and  small  business  purposes,  consistent 
with  the  Call  Report  and  TFR 
instructions,  the  institution  should 
determine  the  major  (predominant) 
component  of  the  loan  or  the  credit  line 
and  collect  or  report  the  entire  loan  or 
credit  line  in  accordance  with  the 
regulation's  specifications  for  that  loan 
type. 

§ .12(m)  &  563e.l2(l)  Home 


Mortgage  Loan 

Ql.  Does  the  term  "home  mortgage 
loan"  include  loans  other  than  "home 
purchase  loans"? 

Al.  Yes.  "Home  mortgage  loan" 
includes  a  "home  improvement  loan"  as 
well  as  a  "home  purchase  loan,"  as  both 
terms  are  defined  in  the  HMDA 
regulation,  Regulation  C,  12  CFR  part 
203.  This  definition  also  includes 
mulUfamily  (five-or-more  feimilies) 
dwelling  loans,  loans  for  the  purchase  of 
manufactured  homes,  and  refinancings 
of  home  improvement  and  home 
purchase  loans. 

Q2.  Some  financial  institutions  broker 
home  mortgage  loans.  They  typically 
take  the  borrower's  application  and 
perform  other  settlement  activities; 
however,  they  do  not  make  the  credit 
decision.  The  broker  institutions  may 
also  initially  fund  these  mortgage  loans, 
then  immediately  assign  them  to 
another  lender.  Because  the  broker 
institution  does  not  make  the  credit 
decision,  under  Regulation  C  (HMDA), 
they  do  not  record  the  loans  on  their 
HMDA-LARs,  even  if  they  fund  the 
loans.  May  an  institution  receive  any 
consideration  under  CRA  for  its  home 
mortgage  loan  brokerage  activities? 

A2.  Yes.  A  financial  institution  that 
funds  home  mortgage  loans  but 
immediately  assigns  the  loans  to  the 
lender  that  made  the  credit  decisions 
may  present  information  about  these 
loans  to  examiners  for  consideration 
under  the  lending  test  as  "other  loan 
data."  Under  Regulation  C,  the  broker 
institution  does  not  record  the  loans  on 
its  HMDA-LAR  because  it  does  not 
make  the  credit  decisions,  even  if  it 
fivnds  the  loans.  An  institution  electing 
to  have  these  home  mortgage  loans 
considered  must  maintain  information 
about  all  of  the  home  mortgage  loans 
that  it  has  funded  in  this  way. 
Examiners  will  consider  this  other  loan 
data  using  the  same  criteria  by  which 
home  mortgage  loans  originated  or 
purchased  by  an  institution  are 
evaluated. 

Institutions  that  do  not  provide 
funding  but  merely  take  applications 
and  provide  settlement  services  for 
another  lender  that  makes  the  credit 
decisions  will  receive  consideration  for 


this  service  as  a  retail  banking  service. 
Examiners  will  consider  an  institution's 
mortgage  brokerage  services  when 
evaluating  the  range  of  services 
provided  to  low-,  moderate-,  middle- 
and  upper-income  geographies  and  the 
degree  to  which  the  services  are  tailored 
to  meet  the  needs  of  those  geographies. 
Alternatively,  an  institution's  mortgage 
brokerage  service  may  be  considered  a 
community  development  service  if  the 
primary  purpose  of  the  service  is 
community  development.  An  institution 
wishing  to  have  its  mortgage  brokerage 
service  considered  as  a  community 
development  service  must  provide 
sufficient  information  to  substantiate 
that  its  primary  pxupose  is  community 
development  and  to  establish  the  extent 
of  the  services  provided. 

§ .12(n)  &■  563e.l2(m)  Income  Level 

Ql.  Where  do  institutions  find  income 
level  data  for  geographies  and 
individuals? 

Al.  The  income  levels  for 
geographies,  i.e.,  census  tracts  and  block 
numbering  areas,  are  derived  from 
Census  Bureau  information  and  are 
updated  every  ten  years.  Institutions 
may  contact  their  regional  Census 
Bureau  office  or  the  Census  Bureau's 
Income  Statistics  Office  at  (301)  763- 
8576  to  obtain  income  levels  for 
geographies.  See  Appendix  A  of  these 
Interagency  Questions  and  Answers  for 
a  list  of  the  regional  Census  Bureau 
offices.  The  income  levels  for 
individuals  are  derived  fi-om 
information  calculated  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  and  updated 
annually.  Institutions  may  contact  HUD 
at  (800)  245-2691  to  request  a  copy  of 
"FY  (year  number,  e.g..  1996]  Median 
Family  Incomes  for  States  and  their 
Metropolitan  and  Nonmetropolitan 
Portions." 

Alternatively,  institutions  may  obtain 
a  list  of  the  1990  Census  Bureau- 
calculated  and  the  annually  updated 
HUD  median  family  incomes  for 
metropolitan  statistical  areas  (MSAs) 
and  statewide  nonmetropolitan  areas  by 
calling  the  Federal  Financial  Institution 
Examination  Council's  (FFIEC's)  HMDA 
Help  Line  at  (202)  452-2016.  A  free 
copy  will  be  faxed  to  the  caller  through 
the  "fax-back"  system.  Institutions  may 
also  call  this  number  to  have  "faxed- 
back"  an  order  form,  from  which  they 
may  order  a  list  providing  the  median 
family  income  level,  as  a  percentage  of 
the  appropriate  MSA  or 
nonmetropolitan  median  family  income, 
of  every  census  tract  and  block 
numbering  area  (BNA).  This  list  costs 
$50.  Institutions  may  also  obtain  the  list 
of  MSA  and  statewide  nonmetropolitan 


area  median  family  incomes  or  an  order 
form  through  the  FFIEC's  home  page  on 
the  Internet  at  "http://www.ffiec.gov/". 

§ .12(o)e-563e.l2(n)    Limited 

Purpose  Institution 

Ql.  What  constitutes  a  "narrow 
product  line"  in  the  definition  of 
"limited  purpose  institution"? 

Al.  An  institution  offers  a  narrow 
product  line  by  limiting  its  lending 
activities  to  a  product  line  other  than  a 
traditional  retail  product  line  required 
to  be  evaluated  under  the  lending  test 
(i.e.,  home  mortgage,  small  business, 
and  small  farm  loans).  Thus,  an 
institution  engaged  only  in  making 
credit  card  or  motor  vehicle  loans  offers 
a  narrow  product  line,  while  an 
institution  limiting  its  lending  activities 
to  home  mortgages  is  not  offering  a 
narrow  product  line. 

Q2.  What  factors  will  the  agencies 
consider  to  determine  whether  an 
institution  that,  if  limited  purpose, 
makes  loans  outside  a  narrow  product 
line,  or,  if  wholesale,  engages  in  retail 
lending,  will  lose  its  limited  purpose  or 
wholesale  designation  because  of  too 
much  other  lending? 

A2.  Wholesale  institutions  may 
engage  in  some  retail  lending  without 
losing  their  designation  if  this  activity  is 
incidental  and  done  on  an 
accommodation  basis.  Similarly,  limited 
purpose  institutions  continue  to  meet 
the  narrow  product  line  requirement  if 
they  provide  other  types  of  loans  on  an 
infrequent  basis.  In  reviewing  other 
lending  activities  by  these  institutions, 
the  agencies  will  consider  the  following 
factors: 

•  Is  the  other  lending  provided  as  an 
incident  to  the  institution's  wholesale 
lending? 

•  Are  the  loans  provided  as  an 
accommodation  to  the  institution's 
wholesale  customers? 

•  Are  the  loans  made  only 
infi^quently  to  the  limited  purpose 
institution's  customers? 

•  Does  only  an  insignificant  portion 
of  the  institution's  total  assets  and 
income  result  from  the  other  lending? 

•  How  significant  a  role  does  the 
institution  play  in  providing  that  type(s) 
of  loan(s)  in  the  institution's  assessment 
area(s)? 

•  Does  the  institution  hold  itself  out 
as  offering  that  type(s)  of  loan(sl? 

•  Does  the  lending  test  or  the 
community  development  test  present  a 
more  accurate  picture  of  the 
institution's  CRA  performance? 

Q3.  Do  "niche  institutions"  qualify  as 
limited  purpose  (or  wholesale) 
institutions? 

A3.  Generally,  no.  Institutions  that  are 
in  the  business  of  lending  to  the  public. 
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but  specii  lize  in  certain  types  of  retail 
loans  (for  ex2iniple,  home  mortgage  or 
small  bus  ness  loans)  to  certain  types  of 
borrower!  (for  example,  to  high-end 
income  le  vel  customers  or  to 
corporati(  ins  or  partnerships  of  licensed 
professional  practitioners)  ("niche 
institutioi  is")  generally  would  not 
qualify  as  limited  purpose  (or 
wholesah  )  institutions. 

§ .12(  s)  &■  563e.l2(r)  Qualified 
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the  CRA  regulation  provide 
'or  institutions  to  make 
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The  CRA  regulation  does  not 
ority  for  institutions  to 
investments  that  are  not  otherwise 
Federal  law. 
mortgage-backed  securities  or 

bonds  "qualified 
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i  general  rule,  mortgage- 
sqcurities  and  municipal  bonds 
ified  investments  because 
have  as  their  primary 
c  ommunity  development,  as 
the  CRA  regulations. 

mortgage-backed  securities 
bonds  designed  primarily 
community  development 
are  qualified  investments, 
bonds  or  other  securities 
mary  purpose  of  community 
need  not  be  housing- 
example,  a  bond  to  fund  a 
facility  or  park  or  to  provide 
as  part  of  a  plan  to 
a  low-income  neighborhood 
ied  investment.  Housing- 

s  or  securities  must 
address  affordable  housing 
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)rder  to  qualify. 
Federal  Home  Loan  Bank 
membership  reserves  mth 
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Federal  Home  Loan  Bank 

and  membership  reserves 
ederal  Reserve  Banks  do  not 
ulFficient  connection  to 

development  to  be  qualified 
investmehts.  However,  FHLB  member 
institutio  tis  may  receive  CRA 
consider!  tion  for  technical  assistance 
they  pro>  ide  on  behalf  of  applicants  and 
recipient ;  of  funding  from  the  FHLB's 
Affordab  e  Housing  Program.  See  Q&A  3 

addressii  g  §§ .12(j)  and  563e.l2(i). 

Q4.  What  are  examples  of  qualified 
investmeits? 

A4.  Ex  imples  of  qualified 
investments  include,  but  are  not  limited 
to,  investments,  grants,  deposits  or 
shares  in  or  to: 

Finaicial  intermediaries  (including, 
Commun  ity  Development  Financial 


Institutions  (CDFIs),  Community 
Development  Corporations  (CDCs), 
minority-  and  women-owned  financial 
institutions,  community  loan  funds,  and 
low-  income  or  community 
development  credit  unions)  that 
primarily  lend  or  facilitate  lending  in 
low-  and  moderate-income  areas  or  to 
low-  and  moderate-income  individuals 
in  order  to  promote  community 
development,  such  as  a  CDFI  that 
promotes  economic  development  on  an 
Indian  reservation;  Organizations 
engaged  in  affordable  housing 
rehabilitation  and  construction, 
including  multifamily  rental  housing: 

•  Organizations,  including,  for 
example,  Small  Business  Investment 
Companies  (SBICs)  and  specialized 
SBICs,  that  promote  economic 
development  by  financing  small 
businesses; 

•  Facilities  that  promote  community 
development  in  low-  and  moderate- 
income  areas  for  low-  and  moderate- 
income  individuals,  such  as  youth 
programs,  homeless  centers,  soup 
kitchens,  health  care  facilities,  battered 
women's  centers,  and  alcohol  and  drug 
recovery  centers; 

•  Projects  eligible  for  low-income 
housing  tax  credits; 

•  State  and  municipal  obligations, 
such  as  revenue  bonds,  that  specifically 
support  affordable  housing  or  other 
community  development; 

•  Not-for-profit  organizations  serving 
low-  and  moderate-  income  housing  or 
other  community  development  needs, 
such  as  counseling  for  credit,  home- 
ownership,  home  maintenance,  and 
other  financial  ser\'ices  education;  and 

•  Organizations  supporting  activities 
essential  to  the  capacity  of  low-  and 
moderate-income  individuals  or 
geographies  to  utilize  credit  or  to 
sustain  economic  development,  such  as, 
for  example,  day  care  operations  and  job 
training  programs  that  enable  people  to 
work. 

Q5.  Will  an  institution  receive 
consideration  for  charitable 
contributions  as  "qualified 
investments"? 

A5.  Yes,  provided  they  have  as  their 
primary  purpose  community 
development  as  defined  in  the 
regulations.  A  charitable  contribution, 
whether  in  cash  or  an  in-kind 
contribution  of  property,  is  included  in 
the  term  "grant."  A  qualified  investment 
is  not  disqualified  because  an 
institution  receives  favorable  treatment 
for  it  (for  example,  as  a  tax  deduction 
or  credit)  under  the  Internal  Revenue 
Code. 

Q6.  An  institution  makes  or 
participates  in  a  community 
development  loan.  The  institution 


provided  the  loan  at  below-market 
interest  rates  or  "bought  dovm"  the 
interest  rate  to  the  borrower.  Is  the  lost 
income  resulting  from  the  lower  interest 
rate  or  buy-down  a  qualified 
investment? 

A6.  No.  The  agencies  will,  however, 
consider  the  innovativeness  and 
complexity  of  the  community 
development  loan  within  the  bounds  of 
safe  and  sound  banking  practices. 

Q7.  Will  the  agencies  consider  as  a 
qualified  investment  the  wages  or  other 
compensation  of  an  employee  or 
director  who  provides  assistance  to  a 
community  development  organization 
on  behalf  of  the  institution? 

A7.  No.  However,  the  agencies  will 
consider  donated  labor  of  employees  or 
directors  of  a  financial  institution  in  the 
service  test  if  the  activity  is  a 
community  development  service. 

§ .12lt)  Small  Institution 


Ql.  How  are  the  "total  bank  and  thrift 
assets"  of  a  holding  company 
determined? 

Al.  "Total  banking  and  thrift  assets" 
of  A  holding  company  are  determined  by 
combining  the  total  assets  of  all  banks 
and/or  thrifts  that  are  majority-owned 
by  the  holding  company.  An  institution 
is  majority-owned  if  the  holding 
company  directly  or  indirectly  owns 
more  than  50  percent  of  its  outstanding 
voting  stock. 

Q2.  How  are  Federal  and  State  branch 
assets  of  a  foreign  bank  calculated  for 
purposes  of  the  CRA? 

A2.  A  Federal  or  State  branch  of  a 
foreign  bank  is  considered  a  small 
institution  if  the  Federal  or  State  branch 
has  less  than  S250  million  in  assets  and 
the  total  assets  of  the  foreign  bank's  or 
its  holding  company's  U.S.  bank  and 
thrift  subsidiaries  that  are  subject  to  the 
CRA  are  less  than  Si  billion.  This 
calculation  includes  not  only  FDIC- 
insured  bank  and  thrift  subsidiaries,  but 
also  the  assets  of  any  FDIC-insured 
branch  of  the  foreign  bank  and  the 
assets  of  any  uninsured  Federal  or  State 
branch  (other  than  a  limited  branch  or 
a  Federal  agency)  of  the  foreign  bank 
that  results  from  an  acquisition 
described  in  section  5(a)(8)  of  the 
International  Banking  Act  of  1978  (12 
U.S.C.  3103(a)(8)). 

§ .12(u)  Small  Business  Loan 


Ql.  Are  loans  to  nonprofit 
organizations  considered  small  business 
loans  or  are  they  considered  community 
development  loans? 

Al.  'To  be  considered  a  small  business 
loan,  a  loan  must  meet  the  definition  of 
"loan  to  small  business"  in  the 
instructions  in  the  "Consolidated 
Reports  of  Conditions  and  Income"  (Call 
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Report)  and  "Thrift  Financial  Reports" 
(TFR).  In  general,  a  loan  to  a  nonprofit 
organization,  for  business  or  farm 
purposes,  where  the  loan  is  secured  by 
nonfarm  nonresidential  property  and 
the  original  amount  of  the  loan  is  $1 
million  or  less,  if  a  business  loan,  or 
$500,000  or  less,  if  a  farm  loan,  would 
be  reported  in  the  Call  Report  and  TFT? 
as  a  small  business  or  small  farm  loan. 
If  a  loan  to  a  nonprofit  organization  is 
reportable  as  a  small  business  or  small 
farm  loan,  it  cannot  also  be  considered 
as  a  community  development  loan, 
except  by  a  wholesale  or  limited 
purpose  institution.  Loans  to  nonprofit 
organizations  that  are  not  small  business 
or  small  farm  loans  for  Call  Report  and 
TFR  purposes  may  be  considered  as 
community  development  loans  if  they 
meet  the  regulatory  definition. 

Q2.  Are  loans  secured  by  commercial 
real  estate  considered  small  business 
loans? 

A2.  Yes,  depending  on  their  principal 
amount.  Small  business  loans  include 
loans  secured  by  "nonfarm 
nonresidential  properties,"  as  defined  in 
the  Call  Report  and  TFR,  in  amounts 
less  than  $1  million. 

Q3.  Are  loans  secured  by  nonfarm 
residential  real  estate  to  finance  small 
businesses  "small  business  loans'? 

A3.  No.  Loans  secured  by  nonfarm 
residential  real  estate  that  are  used  to 
finance  small  businesses  are  not 
included  as  "small  business"  loans  for 
Call  Report  and  TFR  purposes.  The 
agencies  recognize  that  many  small 
businesses  are  financed  by  loans 
secured  by  residential  real  estate.  If 
these  lojins  promote  community 
development,  as  defined  in  the 
regulation,  they  may  be  considered  as 
community  development  loans. 
Otherwise,  at  an  institution's  option,  the 
institution  may  collect  and  maintain 
data  separately  concerning  these  loans 
and  request  that  the  data  be  considered 
in  its  CRA  evaluation  as  "Other  Secured 
Lines/Loans  for  Purposes  of  Small 
Business." 

Q4.  Are  credit  cards  issued  to  small 
businesses  considered  "small  business 
loans"? 

A4.  Credit  cards  issued  to  a  small 
business  or  to  individuals  to  be  used, 
with  the  institution's  knowledge,  as 
business  accounts  are  small  business 
loans  if  they  meet  the  definitional 
requirements  in  the  Call  Report  or  TFR 
instructions. 

§ .12(w)  Wholesale  Institution 


business,  small  farm,  or  consumer  loans 
to  retail  customers? 

Al.  The  agencies  will  consider 
whether: 

•  The  institution  holds  itself  out  to 
the  retail  public  as  providing  such 
loans;  and 

•  The  institution's  revenues  from 
extending  such  loans  are  significant 
when  compared  to  its  overall 
operations. 

A  wholesale  institution  may  make 
some  retail  loans  without  losing  its 
wholesale  designation  as  described 

above  in  Q&A2  addressing  §§ .12(o) 

and563e.l2(n). 

§ .21 — Performance  Tests, 


Standards,  and  Ratings,  in  General 
_.21(a)  Performance  Tests  and 


Standards 

Ql.  Are  all  community  development 
activities  weighted  equally  by 
examiners? 

Al.  No.  Examiners  will  consider  the 
responsiveness  to  credit  and  community 
development  needs,  as  well  as  the 
innovativeness  and  complexity  of  an 
institution's  community  development 
lending,  qualified  investments,  and 
community  development  services. 
These  criteria  include  consideration  of 
the  degree  to  which  they  serve  as  a 
catalyst  for  other  community 
development  activities.  The  criteria  are 
designed  to  add  a  qualitative  element  to 
the  evaluation  of  an  institution's 
performance. 

§ .21(b)  Performance  Context 


Ql .  Is  the  performance  context 
essentially  the  same  as  the  former 
regulation 's  needs  assessment? 

Al.  No.  The  performance  context  is  a 
broad  range  of  economic,  demographic, 
and  institution-  and  community-specific 
information  that  an  examiner  reviews  to 
understand  the  context  in  which  an 
institution's  record  of  performance 
should  be  evaluated.  The  agencies  will 
provide  examiners  with  much  of  this 
information  prior  to  the  examination. 
The  performance  context  is  not  a  formal 
or  written  assessment  of  community 
credit  needs. 

^.21(b)(2)  Information  Maintained 


Ql.  What  factors  will  the  agencies 
consider  in  determining  whether  an 
institution  is  in  the  business  of 
extending  home  mortgage,  small 


by  the  Institution  or  Obtained  From 
Community  Contacts 

Ql .  Will  examiners  consider 
performance  context  information 
provided  by  institutions? 

Al.  Yes.  An  institution  may  provide 
examiners  with  any  information  it 
deems  relevant,  including  information 
on  the  lending,  investment,  and  service 
opportimities  in  its  assessment  area{s). 
This  information  may  include  data  on 


the  business  opportunities  addressed  by 
lenders  not  subject  to  the  CRA. 
Institutions  are  not  required,  however, 
to  prepare  a  needs  assessment.  If  an 
institution  provides  information  to 
examiners,  the  agencies  will  not  expect 
information  other  than  what  the 
institution  normally  would  develop  to 
prepare  a  business  plan  or  to  identify 
potential  markets  and  customers, 
including  low-  and  moderate-income 
persons  and  geographies  in  its 
assessment  area(s).  The  agencies  will 
not  evaluate  an  institution's  efforts  to 
ascertain  community  credit  needs  or 
rate  an  institution  on  the  quality  of  any 
information  it  provides. 

Q2.  Will  examiners  conduct 
community  contact  interviews  as  part  of 
the  examination  process? 

A2.  Yes.  Examiners  will  consider 
information  obtained  from  interviews 
with  local  community,  civic,  and 
government  leaders.  These  interviews 
provide  examiners  with  knowledge 
regarding  the  local  community,  its 
economic  base,  and  community 
development  initiatives.  To  ensure  that 
information  from  local  leaders  is 
considered — particularly  in  areas  where 
the  number  of  potential  contacts  may  be 
limited — examiners  may  use 
information  obtained  through  an 
interview  with  a  single  community 
contact  for  examinations  of  more  than 
one  institution  in  a  given  market.  In 
addition,  the  agencies  will  consider 
information  obtained  from  interviews 
conducted  by  other  agency  staff  and  by 
the  other  agencies.  In  order  to  augment 
contacts  previously  used  by  the  agencies 
and  foster  a  wider  array  of  contacts,  the 
agencies  will  share  community  contact 
information. 

§ .21(b)(4)  Institutional  Capacity 

and  Constraints 

Ql.  Will  examiners  consider  factors 
outside  of  an  institution 's  control  that 
prevent  it  from  engaging  in  certain 
activities? 

Al.  Yes.  Examiners  will  take  into 
account  statutory  and  supervisory 
limitations  on  an  institution's  ability  to 
engage  in  any  lending,  investment,  and 
service  activities.  For  example,  a  savings 
association  that  has  made  few  or  no 
qualified  investments  due  to  its  limited 
investment  authority  may  still  receive  a 
low  satisfactory  rating  under  the 
investment  test  if  it  has  a  strong  lending 
record. 

,.2 1(b)(5)  Institution's  Past 


Performance  and  the  Performance  of 
Similarly  Situated  Lenders 

Ql .  Can  an  institution 's  assigned 
rating  be  adversely  affected  by  poor  past 
performance? 
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upper-income  geographies, 
sis.  as  well  as  other  analyses, 
,  for  example,  where  groups 
us  geographies  within  an 
s  assessment  area(s)  exhibit 
y  low  penetration.  In  this 
performance  of  similarly 
U  nders  may  be  analyzed  if  such 
would  provide  accurate 
the  institution's  lack  of 
in  those  areas.  The 
does  not  require  the  use  of  a 
e  of  analysis  under  these 

.  Moreover,  no  ratio 
from  any  type  of  analysis  is 
iny  lending  test  rating. 


§ .22-  -Lending  Test 

,22U  i)  Scope  of  Test 
..22l\ui)  Types  of  Loans 


to 


mor  gage , 


urge  retail  institution  is  not 
collect  and  report  home 
( lata  under  the  HMDA,  will  the 
ill  evaluate  the  institution's 
lending  performance? 
Tlie  agencies  will  sample  the 
s  home  mortgage  loan  files  in 

its  performance  under 
test  criteria. 

will  examiners  consider 
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s  CRA  evaluation? 
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less 


ui  te  1 
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V)l 

tejt 
gful 


performance  if  consumer  loans  were 
excluded. 

.22(a)(2)  Loan  Originations  and 


Purchases/Other  Loan  Data 

Ql.  How  are  lending  commitments 
(such  as  letters  of  credit)  evaluated 
under  the  regulation? 

Al.  The  agencies  consider  lending 
commitments  (such  as  letters  of  credit) 
only  at  the  option  of  the  institution. 
Commitments  must  be  legally  binding 
between  an  institution  and  a  borrower 
in  order  to  be  considered.  Information 
about  lending  commitments  will  be 
used  by  examiners  to  enhance  their 
understanding  of  an  institution's 
performance. 

Q2.  Will  examiners  review  application 
data  as  part  of  the  lending  test? 

A2.  Application  activity  is  not  a 
performance  criterion  of  the  lending 
test.  However,  examiners  may  consider 
this  information  in  the  performance 
context  analysis  because  this 
information  may  give  examiners  insight 
on,  for  example,  the  demand  for  loans. 

Q3.  May  a  financial  institution  receive 
consideration  under  CRA  for 
modification,  extension,  and 
consolidation  agreements  (MECAs),  in 
which  it  obtains  loans  from  other 
institutions  without  actually  purchasing 
or  refinancing  the  loans,  as  those  terms 
have  been  interpreted  under  CRA  ? 

A3.  Yes.  In  some  states,  MECAs, 
which  are  not  considered  loan 
refinancings  because  the  existing  loan 
obligations  are  not  satisfied  and 
replaced,  are  common.  Although  these 
transactions  are  not  considered  to  be 
purchases  or  refinancings,  as  those 
terms  have  been  interpreted  under  CRA, 
they  do  achieve  the  same  results.  An 
institution  may  present  information 
about  its  MECA  activities  to  examiners 
for  consideration  under  the  lending  test 
as  "other  loan  data." 

Q4:  Do  institutions  receive 
consideration  for  originating  or 
purchasing  loans  that  are  fully 
guaranteed? 

A4:  Yes.  The  lending  test  evaluates  an 
institution's  record  of  helping  to  meet 
the  credit  needs  of  its  assessment  area(s) 
through  the  origination  or  purchase  of 
specified  types  of  loans.  The  test  does 
not  take  into  account  whether  or  not 
such  loans  are  guaranteed. 

§ .22(b)  Performance  Criteria 


Ql.  How  will  examiners  apply  the 
performance  criteria  in  the  lending  test? 

Al.  Examiners  will  apply  the 
performance  criteria  reasonably  and 
fairly,  in  accord  with  the  regulations, 
the  examination  procedures,  and  this 
Guidance.  In  doing  so,  examiners  will 
disregard  efforts  by  an  institution  to 


manipulate  business  operations  or 
present  information  in  an  artificial  light 
that  does  not  accurately  reflect  an 
institution's  overall  record  of  lending 
performance. 

§ ■22(b)(1)  Lending  Activity 


Ql.  How  will  the  agencies  apply  the 
lending  activity  criterion  to  discourage 
an  institution  from  originating  loans 
that  are  viewed  favorably  under  CRA  in 
the  institution  itself  and  referring  other 
loans,  which  are  not  viewed  as 
favorably,  for  origination  by  an  affiliate? 

Al.  Examiners  will  review  closely 
institutions  with  (1)  a  small  number  and 
amount  of  home  mortgage  loans  with  an 
unusually  good  distribution  among  low- 
and  moderate-income  areas  and  low- 
and  moderate-income  borrowers  and  (2) 
a  policy  of  referring  most,  but  not  all,  of 
their  home  mortgage  loans  to  affiliated 
institutions.  If  an  institution  is  making 
loans  mostly  to  low-  and  moderate- 
income  individuals  and  areas  and 
referring  the  rest  of  the  loan  applicants 
to  an  affiliate  for  the  piu"pose  of 
receiving  a  favorable  CRA  rating, 
examiners  may  conclude  that  the 
institution's  lending  activity  is  not 
satisfactory  because  it  has 
inappropriately  attempted  to  influence 
the  rating.  In  evaluating  an  institution's 
lending,  examiners  will  consider 
legitimate  business  reasons  for  the 
allocation  of  the  lending  activity. 

_.22(b)(2)  &■  (3)  Geographic 


Distribution  and  Borrower 
Characteristics 

Ql.  How  do  the  geographic 
distribution  of  loans  and  the 
distribution  of  lending  by  borrower 
characteristics  interact  in  the  lending 
test? 

Al.  Examiners  generally  will  consider 
both  the  distribution  of  an  institution's 
loans  among  geographies  of  different 
income  levels  and  among  borrowers  of 
different  income  levels  and  businesses 
of  different  sizes.  The  importance  of  the 
borrower  distribution  criterion, 
particularly  in  relation  to  the  geographic 
distribution  criterion,  will  depend  on 
the  performance  context.  For  example, 
distribution  among  borrowers  with 
different  income  levels  may  be  more 
important  in  areas  without  identifiable 
geographies  of  different  income 
categories.  On  the  other  hand, 
geographic  distribution  may  be  more 
important  in  areas  with  the  full  range  of 
geographies  of  different  income 
categories. 

Q2.  Must  an  institution  lend  to  all 
portions  of  its  assessment  area? 

A2.  The  term  "assessment  area" 
describes  the  geographic  area  within 
which  the  agencies  assess  how  well  an 
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institution  has  met  the  specific 
performance  tests  and  standards  in  the 
rule.  The  agencies  do  not  expect  that 
simply  because  a  census  tract  or  block 
numbering  area  is  within  an 
institution's  assessment  area(s)  the 
institution  must  lend  to  that  census  tract 
or  block  numbering  area.  Rather  the 
agencies  will  be  concerned  with 
conspicuous  gaps  in  loan  distribution 
that  are  not  explained  by  the 
performance  context.  Similarly,  if  an 
institution  delineated  the  entire  county 
in  which  it  is  located  as  its  assessment 
area,  but  could  have  delineated  its 
assessment  area  as  only  a  portion  of  the 
county,  it  will  not  be  penalized  for 
lending  only  in  that  portion  of  the 
county,  so  long  as  that  portion  does  not 
reflect  illegal  discrimination  or 
arbitrarily  exclude  low-  or  moderate- 
income  geographies.  The  capacity  and 
constraints  of  an  institution,  its  business 
decisions  about  how  it  can  best  help  to 
meet  the  needs  of  its  assessment  area(s). 
including  those  of  low-  and  moderate- 
income  neighborhoods,  and  other 
aspects  of  the  performance  context,  are 
all  relevant  to  explain  why  the 
institution  is  serving  or  not  serving 
portions  of  its  assessment  area(s). 

Q3.  Will  examiners  take  into  account 
loans  made  by  affiliates  when 
evaluating  the  proportion  of  an 
institution 's  lending  in  its  assessment 
area(s)? 

A3.  Examiners  will  not  take  into 
account  loans  made  by  affiliates  when 
determining  the  proportion  of  an 
institution's  lending  in  its  assessment 
area(s).  even  if  the  institution  elects  to 
have  its  affiliate  lending  considered  in 
the  remainder  of  the  lending  test 
evaluation.  However,  examiners  may 
consider  an  institution's  business 
strategy  of  conducting  lending  through 
an  affiliate  in  order  to  determine 
whether  a  low  proportion  of  lending  in 
the  assessment  area(s)  should  adversely 
affect  the  institution's  lending  test 
rating. 

Q4.  When  will  examiners  consider 
loans  (other  than  community 
development  loans)  made  outside  an 
institution's  assessment  area(s)? 

A4.  Consideration  will  be  given  for 
loans  to  low-  and  moderate-income 
persons  and  small  business  and  farm 
loans  outside  of  an  institution's 
assessment  area(s).  provided  the 
institution  has  adequately  addressed  the 
needs  of  borrowers  within  its 
assessment  area(s).  The  agencies  will 
apply  this  consideration  not  only  to 
loans  made  b ,  large  retail  institutions 
being  evaluated  under  the  lending  test, 
but  also  to  loans  made  by  small 
institutions  being  evaluated  under  the 
small  institution  performance  standards 


Loans  to  low-  and  moderate-income 
persons  and  small  businesses  and  farms 
outside  of  an  institution's  assessment 
area(s).  however,  will  not  compensate 
for  poor  lending  performance  within  the 
institution's  assessment  area(s). 

Q5.  Under  the  lending  test,  how  will 
examiners  evaluate  home  mortgage 
loans  to  middle-  or  upper-income 
individuals  in  a  low-  or  moderate- 
income  geography? 

A5.  Examiners  will  consider  these 
home  mortgage  loans  under  the 
performance  criteria  of  the  lending  test, 
i.e.,  by  nimiber  and  amount  of  home 
mortgage  loans,  whether  they  are  inside 
or  outside  the  financial  institution's 
assessment  area{s),  their  geographic 
distribution,  and  the  income  levels  of 
the  borrowers.  Examiners  will  use 
information  regarding  the  financial 
institution's  performance  context  to 
determine  how  to  evaluate  the  loans 
under  these  performance  criteria. 
Depending  on  the  performance  context, 
examiners  could  view  home  mortgage 
loans  to  middle-income  individuals  in  a 
low-income  geography  very  differently. 
For  example,  if  the  loans  are  for  homes 
or  multifamily  housing  located  in  an 
area  for  which  the  local,  state,  tribal,  or 
Federal  government  or  a  community- 
based  development  organization  has 
developed  a  revitalization  or 
stabilization  plan  (such  as  a  Federal 
enterprise  community  or  empowerment 
zone)  that  includes  attracting  mixed- 
income  residents  to  establish  a 
stabilized,  economically  diverse 
neighborhood,  examiners  may  give  more 
consideration  to  such  loans,  which  may 
be  viewed  as  serving  the  low-  or 
moderate-income  community's  needs  as 
well  as  serving  those  of  the  middle-  or 
upper-income  borrowers.  If,  on  the  other 
hand,  no  such  plan  exists  and  there  is 
no  other  evidence  of  governmental 
support  for  a  revitalization  or 
stabilization  project  in  the  area  and  the 
loans  to  middle-  or  upper-income 
borrowers  significantly  disadvantage  or 
primarily  have  the  effect  of  displacing 
low-  or  moderate-income  residents, 
examiners  may  view  these  loans  simply 
as  home  mortgage  loans  to  middle-  or 
upper-income  borrowers  who  happen  to 
reside  in  a  low-  or  moderate-income 
geography  and  weigh  them  accordingly 
in  their  evaluation  of  the  institution. 

§ .22(b)(4)  Community  Development 

Lending 

Ql.  When  evaluating  an  institution's 
record  of  community  development 
lending,  may  an  examiner  distinguish 
among  community  development  loans 
on  the  basis  of  the  actual  amount  of  the 
loan  that  advances  the  community 
development  purpose? 


Al.  Yes.  When  evaluating  the 
institution's  record  of  community 
development  lending  under 

§ .22(b)(4),  it  is  appropriate  to  give 

greater  weight  to  the  amount  of  the  loan 
that  is  targeted  to  the  intended 
community  development  purpose.  For 
example,  consider  two  $10  million 
projects  (with  a  total  of  100  units  each) 
that  have  as  their  express  primary 
purpose  affordable  housing  and  are 
located  in  the  same  community.  One  of 
these  projects  sets  aside  40%  of  its  units 
for  low-income  residents  and  the  other 
project  allocates  65%  of  its  units  for 
low-income  residents.  An  institution 
would  report  both  loans  as  $10  million 
community  development  loans  under 
die  §  ^_.42(b)(2)  aggregate  reporting 
obligation.  However,  transaction 
complexity,  innovation  and  all  other 
relevant  considerations  being  equal,  an 
examiner  should  also  take  into  accoimt 
that  the  65%  project  provides  more 
affordable  housing  for  more  people  per 
dollar  expended. 

Under  § .22(b)(4),  the  extent  of 

CRA  consideration  an  institution 
receives  for  its  community  development 
loans  should  bear  a  direct  relation  to  the 
benefits  received  by  the  community  and 
the  innovation  or  complexity  of  the 
loans  required  to  accomplish  the 
activity,  not  simply  to  the  dollar  amount 
expended  on  a  particular  transaction.  By 
applying  all  lending  test  performance 
criteria,  a  community  development  loan 
of  a  lower  dollar  amount  could  meet  the 
credit  needs  of  the  institution's 
community  to  a  greater  extent  than  a 
community  development  loan  with  a 
higher  dollar  amount,  but  with  less 
innovation,  complexity,  or  impact  on 
the  community. 

§ ■22(b)(5)  Innovative  or  Flexible 

Lending  Practices 

Ql.  What  is  the  range  of  practices  that 
examiners  may  consider  in  evaluating 
the  innovativeness  or  flexibility  of  an 
institution 's  lending? 

Al .  In  evaluating  the  innovativeness 
or  flexibility  of  an  institution's  lending 
practices  (and  the  complexity  and 
innovativeness  of  its  community 
development  lending),  examiners  will 
not  be  limited  to  reviewing  the  overall 
variety  and  specific  terms  and 
conditions  of  the  credit  products 
themselves.  In  connection  with  the 
evaluation  of  an  institution's  lending, 
examiners  also  may  give  consideration 
to  related  innovations  when  they 
augment  the  success  and  effectiveness 
of  the  institution's  lending  under  its 
community  development  loan  programs 
or,  more  generally,  its  lending  under  its 
loan  programs  that  address  the  credit 
needs  of  low-  and  moderate-income 


2363  ; 


Federal  Register/ Vol.  64,  No.  84 /Monday,  May  3,  1999 /Notices 


geogra  jhies  or  individuals.  For 
exarap  e: 

•  In  connection  with  a  community 
development  loan  program,  a  bank  may 
establi  sh  a  technical  assistance  program 
under  which  the  bank,  directly  or 
throug  1  third  parties,  provides 

afford;  ble  housing  developers  and  other 
loan  Ti  cipients  with  financial  consulting 
service  s.  Such  a  technical  assistance 
progra  n  may,  by  itself,  constitute  a 
comm  mity  development  service 
eligibl  5  for  consideration  under  the 
service  test  of  the  CRA  regulations.  In 
additidn,  the  technical  assistance  may 
be  fav(  irably  considered  as  an 
innov;  tion  that  augments  the  success 
and  ef  ectiveness  of  the  related 
comm  mity  development  loan  program. 

•  In  connection  with  a  small  business 
lendin  i  program  in  a  low-  or  moderate- 
incom  ;  area  and  consistent  with  safe 
and  so  und  lending  practices,  a  bank 
may  ii  iplement  a  program  under  which, 
in  add  tion  to  providing  financing,  the 
bank  a  so  contracts  with  the  small 
busim  ss  borrowers.  Such  a  contracting 
arrang  jment  would  not.  standing  alone, 
qualif '  for  CRA  consideration.  However, 
it  may  be  favorably  considered  as  an 
innovi  tion  that  augments  the  loan 
program's  success  and  effectiveness, 
and  in  iproves  the  program's  ability  to 
serve  ( ;ommunity  development  purposes 
by  hel  jing  to  promote  economic 
develc  pment  through  support  of  small 
busim  ss  activities  and  revitalization  or 
stabili  jation  of  low-  or  moderate-income 
geogra  phies. 

§ 22(c)  Affiliate  Lending 


Ql. 
loans 
it  elec 
loans 

Al. 
have 
affiliate 
categc  r 
loans, 


tie 


loans, 

and 

loans 

loans 

loans, 


Loan 

Ql. 
lendiAg 

Al 
a 
or 


22(c)(1)  In  General 


cnlv 


If  an  institution  elects  to  have 
3y  its  affiliate(s)  considered,  may 

to  have  only  certain  categories  of 

onsidered? 

Yes.  An  institution  may  elect  to 
a  particular  category  of  its 

's  lending  considered.  The  basic 

ies  of  loans  are  home  mortgage 
small  business  loans,  small  farm 
community  development  loans, 

five  categories  of  consumer 
motor  vehicle  loans,  credit  card 
home  equity  loans,  other  secured 
and  other  unsecured  loans). 


22(c)(2)  Constraints  on  Affiliate 
Lendihg 

§ 22(c)(2)(i)  No  Affiliate  May  Claim 

a  Loai  I  Origination  or  Loan  Purchase  if 
Anotl  er  Institution  Claims  the  Same 
'  Origination  or  Purchase 

How  is  this  constraint  on  affiliate 

applied? 
This  constraint  prohibits  one 
ffiliaie  from  claiming  a  loan  origination 
ase  claimed  by  another  affiliate. 


pui  ch 


However,  an  institution  can  count  as  a 
purchase  a  loan  originated  by  an 
affiliate  that  the  institution 
subsequently  purchases,  or  count  as  an 
origination  a  loan  later  sold  to  an 
affiliate,  provided  the  same  loans  are 
not  sold  several  times  to  inflate  their 
value  for  CRA  purposes. 

§ .22(c)(2)(iiJ  If  an  institution 

elects  to  have  its  supervisory  agency 
consider  loans  within  a  particular 
lending  category'  made  by  one  or  more 
of  the  institution's  affiliates  in  a 
particular  assessment  area,  the 
institution  shall  elect  to  have  the  agency 
consider  all  loans  within  that  lending 
category  in  that  particular  assessment 
area  made  by  all  of  the  institution's 
affiliates. 

Ql.  How  is  this  constraint  on  affiliate 
lending  applied? 

Al.  This  constraint  prohibits  "cherry- 
picking"  affiliate  loans  within  any  one 
category  of  loans.  The  constraint 
requires  an  institution  that  elects  to 
have  a  particular  category  of  affiliate 
lending  in  a  particular  assessment  area 
considered  to  include  all  loans  of  that 
type  made  by  all  of  its  affiliates  in  that 
particular  assessment  area.  For  example, 
assiune  that  an  institution  has  one  or 
more  affiliates,  such  as  a  mortgage  bank 
that  makes  loans  in  the  institution's 
assessment  area.  If  the  institution  elects 
to  include  the  mortgage  bank's  home 
mortgage  loans,  it  must  include  all  of 
mortgage  bank's  home  mortgage  loans 
made  in  its  assessment  area.  The 
institution  cannot  elect  to  include  only 
those  low-  and  moderate-income  home 
mortgage  loans  made  by  the  mortgage 
bank  affiliate  and  not  home  mortgage 
loans  to  middle-  and  upper-income 
individuals  or  areas. 

Q2.  How  is  this  constraint  applied  if 
an  institution's  affiliates  are  also 
insured  depository  institutions  subject 
to  the  CRA? 

A2.  Strict  application  of  this 
constraint  against  "cherry-picking"  to 
loans  of  an  affiliate  that  is  also  an 
insured  depository  institution  covered 
by  the  CRA  would  produce  the 
anomalous  result  that  the  other 
institution  would,  without  its  consent, 
not  be  able  to  count  its  own  loans. 
Because  the  agencies  did  not  intend  to 
deprive  an  institution  subject  to  the 
CRA  of  receiving  consideration  for  its 
own  lending,  the  agencies  read  this 
constraint  slightly  differently  in  cases 
involving  a  group  of  affiliated 
institutions,  some  of  which  are  subject 
to  the  CRA  and  share  the  same 
assessment  area(s).  In  those 
circumstances,  an  institution  that  elects 
to  include  all  of  its  mortgage  affiliate's 
home  mortgage  loans  in  its  assessment 
area  would  not  automatically  be 


required  to  include  all  home  mortgage 
loans  in  its  assessment  area  of  another 
affiliate  institution  subject  to  the  CRA. 
However,  all  loans  of  a  particular  type 
made  by  any  affiliate  in  the  institution's 
assessment  area(s)  must  either  be 
counted  by  the  lending  institution  or  by 
another  affiliate  institution  that  is 
subject  to  the  CRA.  This  reading  reflects 
the  fact  that  a  holding  company  may,  for 
business  reasons,  choose  to  transact 
different  aspects  of  its  business  in 
different  subsidiary  institutions. 
However,  the  method  by  which  loans 
are  allocated  among  the  institutions  for 
CRA  purposes  must  reflect  actual 
business  decisions  about  the  allocation 
of  banking  activities  among  the 
institutions  and  should  not  be  designed 
solely  to  enhance  their  CRA  evaluations. 

,2 2(d)  Lending  by  a  Consortium  or 


a  Third  Party 

Ql.  Will  equity  and  equity-type 
investments  in  a  third  party  receive 
consideration  under  the  lending  test? 

Al.  If  an  institution  has  made  an 
equity  or  equity-type  investment  in  a 
third  party,  community  development 
loans  made  by  the  third  party  may  be 
considered  under  the  lending  test.  On 
the  other  hand,  asset-backed  and  debt 
securities  that  do  not  represent  an 
equity-type  interest  in  a  third  party  will 
not  be  considered  under  the  lending  test 
unless  the  securities  are  booked  by  the 
purchasing  institution  as  a  loan.  For 
example,  if  an  institution  purchases 
stock  in  a  community  development 
corporation  ("CDC")  that  primarily 
lends  in  low-  and  moderate-income 
areas  or  to  low-  and  moderate-income 
individuals  in  order  to  promote 
community  development,  the  institution 
may  claim  a  pro  rata  share  of  the  CDC's 
loans  as  community  development  loans. 
The  institution's  pro  rata  share  is  based 
on  its  percentage  of  equity  ownership  in 

the  CDC.  Q&Al  addressing  § .23(b) 

provides  information  concerning 
consideration  of  an  equity  or  equity- 
type  investment  under  the  investment 
test  and  both  the  lending  and 
investment  tests. 

Q2.  How  will  examiners  evaluate 
loans  made  by  consortia  or  third  parties 
under  the  lending  test? 

A2.  Loans  originated  or  purchased  by 
consortia  in  which  an  institution 
participates  or  by  third  parties  in  which 
an  institution  invests  will  only  be 
considered  if  they  qualify  as  community 
development  loans  and  will  only  be 
considered  under  the  community 
development  criterion  of  the  lending 
test.  However,  loans  originated  directly 
on  the  books  of  an  institution  or 
purchased  by  the  institution  are 
considered  to  have  been  made  or 
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purchased  directly  by  the  institution, 
even  if  the  institution  originated  or 
purchased  the  loans  as  a  result  of  its 
participation  in  a  loan  consortium. 
These  loans  would  be  considered  under 
all  the  lending  test  criteria  appropriate 
to  them  depending  on  the  type  of  loan. 

Q3.  In  some  circumstances,  an 
institution  may  invest  in  a  third  party, 
such  as  a  community  development 
bank,  that  is  also  an  insured  depository 
institution  and  is  thus  subject  to  CRA 
requirements.  If  the  investing  institution 
requests  its  supervisory  agency  to 
consider  its  pro  rata  share  of  community 
development  loans  made  by  the  third 
party,  as  allowed  under  12CFR 

■22(d),  may  the  third  party  also 

receive  consideration  for  these  loans? 

A3.  Yes,  as  long  as  the  financial 
institution  ahd  the  third  party  are  not 
affiliates.  The  regulations  state,  at  12 

CFR .22{c)(2)(i),  that  two  affiliates 

may  not  both  claim  the  same  loan 
origination  or  loan  purchase.  However, 
if  the  financial  institution  and  the  third 
party  are  not  affiliates,  the  third  party 
may  receive  consideration  for  the 
community  development  loans  it 
originates,  and  the  financial  institution 
that  invested  in  the  third  party  may  also 
receive  consideration  for  its  pro  rata 
share  of  the  same  community 
development  loans  under  12  CFR 
.22(d). 

§ .23— Investment  Test 

§ .23(a)  Scope  of  Test 

Ql:  May  an  institution  receive 
consideration  under  the  CRA 
regulations  if  it  invests  indirectly 
through  a  fund,  the  purpose  of  which  is 
community  development,  as  that  is 
defined  in  the  CRA  regulations? 

Al.  Yes,  the  direct  or  indirect  nature 
of  the  qualified  investment  does  not 
affect  whether  an  institution  will 
receive  consideration  under  the  CRA 
regulations  because  the  regulations  do 
not  distinguish  between  "direct"  and 
"indirect"  investments.  Thus,  an 
institution's  investment  in  an  equity 
fund  that,  in  turn,  invests  in  projects 
that,  for  example,  provide  affordable 
housing  to  low-  and  moderate-income 
individuals,  would  receive 
consideration  as  a  qualified  investment 
under  the  CRA  regulations,  provided  the 
investment  benefits  one  or  more  of  the 
institution's  assessment  area(s)  or  a 
broader  statewide  or  regional  area{s) 
that  includes  one  or  more  of  the 
institution's  assessment  area(s). 
Similarly,  an  institution  may  receive 
consideration  for  a  direct  qualified 
investment  in  a  nonprofit  organization 
that,  for  example,  supports  affordable 
housing  for  low-  and  moderate-income 


individuals  in  the  institution's 
assessment  area(s)  or  a  broader 
statewide  or  regional  area(s)  that 
includes  the  institution's  assessment 
area{s). 

§ .23(b)  Exclusion 


Ql.  Even  though  the  regulations  state 
that  an  activity  that  is  considered  under 
the  lending  or  service  tests  cannot  also 
be  considered  under  the  investment  test, 
may  parts  of  an  activity  be  considered 
under  one  test  and  other  parts  be 
considered  under  another  test? 

Al.  Yes,  in  some  instances  the  nature 
of  an  activity  may  make  it  eligible  for 
consideration  under  more  than  one  of 
the  performance  tests.  For  example, 
certain  investments  and  related  support 
provided  by  a  large  retail  institution  to 
a  CDC  may  be  evaluated  under  the 
lending,  investment,  and  service  tests. 
Under  the  service  test,  the  institution 
may  receive  consideration  for  any 
community  development  services  that  it 
provides  to  the  CDC,  such  as  service  by 
an  executive  of  the  institution  on  the 
CDC's  board  of  directors.  If  the 
institution  makes  an  investment  in  the 
CDC  that  the  CDC  uses  to  make 
community  development  loans,  the 
institution  may  receive  consideration 
under  the  lending  test  for  its  pro-rata 
share  of  community  development  loans 
made  by  the  CDC.  Alternatively,  the 
institution's  investment  may  be 
considered  under  the  investment  test, 
assuming  it  is  a  qualified  investment.  In 
addition,  an  institution  may  elect  to 
have  a  part  of  its  investment  considered 
under  the  lending  test  and  the 
remaining  part  considered  under  the 
investment  test.  If  the  investing 
institution  opts  to  have  a  portion  of  its 
investment  evaluated  under  the  lending 
test  by  claiming  a  share  of  the  CDC's 
community  development  loans,  the 
amount  of  investment  considered  under 
the  investment  test  will  be  offset  by  that 
portion.  Thus,  the  institution  would 
only  receive  consideration  under  the 
investment  test  for  the  amount  of  its 
investment  multiplied  by  the  percentage 
of  the  CDC's  assets  that  meet  the 
definition  of  a  qualified  investment. 

§ .23(e)  Performance  Criteria 

Ql.  When  applying  the  performance 

criteria  of§ .23(e),  may  an  examiner 

distinguish  among  qualified  investments 
based  on  how  much  of  the  investment 
actually  supports  the  underlying 
community  development  purpose? 

Al.  Yes.  Although  § .23(e)(1) 

speaks  in  terms  of  the  dollar  amount  of 
qualified  investments,  the  criterion 
permits  an  examiner  to  weight  certain 
investments  differently  or  to  make  other 
appropriate  distinctions  when 


evaluating  an  institution's  record  of 
making  qualified  investments.  For 
instance,  an  examiner  should  take  into 
account  that  a  targeted  mortgage-backed 
security  that  qualifies  as  an  affordable 
housing  issue  that  has  only  60%  of  its 
face  value  supported  by  loans  to  low-  or 
moderate-income  borrowers  would  not 
provide  as  much  affordable  housing  for 
low-  and  moderate-income  individuals 
as  a  targeted  mortgage-backed  security 
with  100%  of  its  face  value  supported 
by  affordable  housing  loans  to  low-  and 
moderate-income  borrowers.  The 
examiner  should  describe  any 
differential  weighting  (or  other 
adjustment),  and  its  basis  in  the  Public 
Evaluation.  However,  no  matter  how  a 
qualified  investment  is  handled  for 

purposes  of  § .23(e)(1).  it  will  also 

be  evaluated  with  respect  to  the 
qualitative  performance  criteria  set  forth 

in  § .23(e)(2),  (3)  and  (4).  By 

applying  all  criteria,  a  qualified 
investment  of  a  lower  dollar  amount 
may  be  weighed  more  heavily  under  the 
Investment  Test  than  a  qualified 
investment  with  a  higher  dollar  amount, 
but  with  fewer  qualitative 
enhancements. 

Q2:  How  do  examiners  evaluate  an 
institution 's  qualified  investment  in  a 
fund,  the  primary  purpose  of  which  is 
community  development,  as  that  is 
defined  in  the  CRA  regulations? 

A2.  When  evaluating  qualified 
investments  that  benefit  an  institution's 
assessment  area(s)  or  a  broader 
statewide  or  regional  area  that  includes 
its  assessment  area(s),  examiners  will 
look  at  the  following  four  performance 
criteria: 

(1)  The  dollar  amount  of  qualified 
investments; 

(2)  The  innovativeness  or  complexity 
of  qualified  investments; 

(3)  The  responsiveness  of  qualified 
investments  to  credit  and  community 
development  needs;  and 

(4)  Tne  degree  to  which  the  qualified 
investments  are  not  routinely  provided 
by  private  investors. 

With  respect  to  the  first  criterion, 
examiners  will  determine  the  dollar 
amount  of  qualified  investments  by 
relying  on  the  figures  recorded  by  the 
institution  according  to  generally 
accepted  accounting  principles  (GAAP). 
Although  institutions  may  exercise  a 
range  of  investment  strategies,  including 
short-term  investments,  long-term 
investments,  investments  that  are 
immediately  funded,  and  investments 
with  a  binding,  up-front  commitment 
that  are  funded  over  a  period  of  time, 
institutions  making  the  same  dollar 
amount  of  investments  over  the  same 
number  of  years,  all  other  performance 
criteria  being  equal,  would  receive  the 
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same  level  of  consideration.  Examiners 
will  inqlude  both  new  and  outstanding 

:s  in  this  determination.  The 

a  mount  of  qualified  investments 
1  include  the  dollar  amount  of 
jinding  commitments  recorded 
institution  according  to  GAAP. 
€  xtent  to  which  qualified 
3nts  receive  consideration, 
,  depends  on  how  examiners 
the  investments  under  the 
three  performance  criteria — 
and  complexity, 

,  and  degree  to  which  the 

is  not  routinely  provided  by 
private  investors.  Examiners  also  will 
conside  r  factors  relevant  to  the 
institution's  CRA  performance  context, 
the  effect  of  outstanding  long- 
alified  investments,  the  pay-in 
e,  and  the  amount  of  any  cash 
the  capacity  of  the  institution  to 
investments. 
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J  4(d)  Performance  Criteria — 
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do  examiners  evaluate  the 
and  effectiveness  of  an 
's  systems  for  delivering  retail 
services? 
(Convenient  access  to  full  service 
within  a  community  is  an 
factor  in  determining  the 
ity  of  credit  and  non-credit 
Therefore,  the  service  test 
ance  standards  place  primary 
is  on  full  service  branches  while 
idering  alternative  systems, 
automated  teller  machines 
").  The  principal  focus  is  on  an 
s  current  distribution  of 
therefore,  an  institution  is  not 
to  expand  its  branch  network 
unprofitable  branches.  Under 
test,  alternative  systems  for 
retail  banking  services,  such 
,  are  considered  only  to  the 
hat  they  are  effective  alternatives 
needed  services  to  low- 
rate-income  areas  and 
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Q2.  i  (ow  do  examiners  evaluate  an 
institution's  activities  in  connection 

ividual  Development  Accounts 


i  dthough  there  is  no  standard 
program,  IDAs  typically  are  deposit 
targeted  to  low-  and  moderate- 
families  that  are  designed  to 

accumulate  savings  for 
on  or  job-training,  down- 

and  closing  costs  on  a  new 
Dr  start-up  capital  for  a  small 

.  Once  participants  have 
fully  funded  an  IDA.  their 
1  IDA  savings  are  matched  by  a 
or  private  entity.  Financial 


institution  participation  in  IDA 
programs  comes  in  a  variety  of  forms, 
including  providing  retail  banking 
services  to  IDA  account  holders, 
providing  matching  dollars  or  operating 
funds  to  an  IDA  program,  designing  or 
implementing  IDA  programs,  providing 
consumer  financial  education  to  IDA 
account  holders  or  prospective  account 
holders,  or  other  means.  The  extent  of 
financial  institutions'  involvement  in 
IDAs  and  the  products  and  services  they 
offer  in  connection  with  the  accounts 

will  vary.  Thus,  subject  to  § .23(b), 

examiners  evaluate  the  actual  services 
and  products  provided  by  an  institution 
in  connection  with  IDA  programs  as  one 
or  more  of  the  following:  commimity 
development  services,  retail  banking 
services,  qualified  investments,  home 
mortgage  loans,  small  business  loans, 
consumer  loans,  or  community 
development  loans. 

§ .24(d)(3)  Availability  and 

Effectiveness  of  Alternative  Systems  for 
Delivering  Retail  Banking  Services 

Ql .  How  will  examiners  evaluate 
alternative  systems  for  delivering  retail 
banking  services? 

Al.  The  regulation  recognizes  the 
multi'.ude  of  ways  in  which  an 
institution  can  provide  services,  for 
example,  ATMs,  banking  by  telephone 
or  computer,  and  bank-by-mail 
programs.  Delivery  systems  other  than 
bra-iches  will  be  considered  under  the 
regulation  to  the  extent  that  they  are 
effective  alternatives  to  branches  in 
providing  needed  services  to  low-  and 
moderate-income  areas  and  individuals. 
The  list  of  systems  in  the  regulation  is 
'lot  intended  to  be  inclusive. 

Q2.  Are  debit  cards  considered  under 
the  service  test  as  an  alternative  delivery 
system? 

A2.  By  themselves,  no.  However,  if 
debit  cards  are  a  part  of  a  larger 
combination  of  products,  such  as  a 
comprehensive  electronic  banking 
service,  that  allows  an  institution  to 
deliver  needed  services  to  low-  and 
moderate-income  areas  and  individuals 
in  its  community,  the  overall  delivery 
system  that  includes  the  debit  card 
feature  would  be  considered  an 
alternative  delivery  system. 

§ .25  Community  Development  Test 

for  Wholesale  or  Limited  Purpose 
Institutions 

§ .25(d)  Indirect  Activities 


Ql.  How  are  investments  in  third 
party  community  development 
organizations  considered  under  the 
community  development  test? 

Al.  Similar  to  the  lending  test  for 
retail  institutions,  investments  in  third 


party  community  development 
organizations  may  be  conisidered  as 
qualified  investments  or  as  commimity 
development  loans  or  both  (provided 
there  is  no  double  counting),  at  the 
institution's  option,  as  described  above 

in  the  discussion  regarding  §§ .22(d) 

and .23(b). 

_.25(e)  Benefit  to  Assessment 


Area(s) 

Ql.  How  do  examiners  evaluate  a 
wholesale  or  limited  purpose 
institution 's  qualified  investment  in  a 
fund  that  invests  in  projects  nationwide 
and  which  has  a  primary  purpose  of 
community  development,  as  that  is 
defined  in  the  regulations? 

Al.  If  examiners  find  that  a  wholesale 
or  limited  purpose  institution  has 
adequately  addressed  the  needs  of  its 
assessment  area(s),  they  will  give 
consideration  to  qualified  investments, 
as  well  as  community  development 
loans  and  community  development 
services,  by  that  institution  nationwide. 
In  determining  whether  an  institution 
has  adequately  addressed  the  needs  of 
its  assessment  area(s),  examiners  will 
consider  qualified  investments  that 
benefit  a  broader  statewide  or  regional 
area  that  includes  the  institution's 
assessment  area(s). 

_.25(f)  Community  Development 


Performance  Rating 

Ql.  Must  a  wholesale  or  limited 
purpose  institution  engage  in  all  three 
categories  of  community  development 
activities  (lending,  investment  and 
service)  to  perform  well  under  the 
community  development  test? 

Al.  No,  a  wholesale  or  limited 
purpose  institution  may  perform  well 
under  the  community  development  test 
by  engaging  in  one  or  more  of  these 
activities. 

§ .26 — Small  Institution 


Performance  Standards 

§ .26(a)  Performance  Criteria 

Ql.  May  examiners  consider,  under 
one  or  more  of  the  performance  criteria 
of  the  small  institution  performance 
standards,  lending-related  activities, 
such  as  community  development  loans 
and  lending-related  qualified 
investments,  when  evaluating  a  small 
institution? 

Al.  Yes.  Examiners  can  consider 
"lending-related  activities,"  including 
community  development  loans  and 
lending-related  qualified  investments, 
when  evaluating  the  first  four 
performance  criteria  of  the  small 
institution  performance  test.  Although 
lending-related  activities  are  specifically 
mentioned  in  the  regulation  in 


connection  with  only  the  first  three 
criteria  (i.e.,  loan-to-deposit  ratio, 
percentage  of  loans  in  the  institution's 
assessment  area,  and  lending  to 
borrowers  of  different  incomes  and 
businesses  of  different  sizes),  examiners 
can  also  consider  these  activities  when 
they  evaluate  the  fourth  criteria — 
geographic  distribution  of  the 
institution's  loans. 

Q2.  What  is  meant  by  "as 
appropriate"  when  referring  to  the  fact 
that  lending-related  activities  mil  be 
considered,  "as  appropriate. "  under  the 
various  small  institution  performance 
criteria? 

A2.  "As  appropriate"  means  that 
lending-related  activities  will  be 
considered  when  it  is  necessary  to 
determine  whether  an  institution  meets 
or  exceeds  the  standards  for  a 
satisfactory  rating.  Examiners  will  also 
consider  other  lending-related  activities 
at  an  institution's  request. 

Q3.  When  evaluating  a  small 
institution 's  lending  performance,  will 
examiners  consider,  at  the  institution 's 
request,  community  development  loans 
originated  or  purchased  by  a  consortium 
in  which  the  institution  participates  or 
by  a  third  party  in  which  the  institution 
has  invested? 

A3.  Yes.  However,  a  small  institution 
that  elects  to  have  examiners  consider 
community  development  loans 
originated  or  purchased  by  a  consortium 
or  third  party  must  maintain  sufficient 
information  on  its  share  of  the 
community  development  loans  so  that 
the  examiners  may  evaluate  these  loans 
under  the  small  institution  performance 
criteria. 

Q4.  Under  the  small  institution 
performance  standards,  will  examiners 
consider  both  loan  originations  and 
purchases? 

A4.  Yes,  consistent  with  the  other 
assessment  methods  in  the  regulation, 
examiners  will  consider  both  loans 
originated  and  purchased  by  the 
institution.  Likewise,  examiners  may 
consider  any  other  loan  data  the  small 
institution  chooses  to  provide, 
including  data  on  loans  outstanding, 
commitments  and  letters  of  credit. 
Q5.  Under  the  small  institution 
performance  standards,  how  will 
qualified  investments  be  considered  for 
purposes  of  determining  whether  a 
small  institution  receives  a  satisfactory 
CRA  rating? 

A5.  The  small  institution  performance 
standards  focus  on  lending  and  other 
lending-related  activities.  Therefore, 
examiners  will  consider  only  lending- 
related  qualified  investments  for  the 
purposes  of  determining  whether  the 
small  institution  receives  a  satisfactory 
CRA  rating. 
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§ .26(a)(1)  Loan-to-deposit  Ratio 

Ql.  How  is  the  loan-to-deposit  ratio 
calculated? 

Al.  A  small  institution's  loan-to- 
deposit  ratio  is  calculated  in  the  same 
manner  that  the  Uniform  Bank 
Performance  Report/Uniform  Thrift 
Performance  Report  (UBPR/UTPR) 
determines  the  ratio.  It  is  calculated  by 
dividing  the  institution's  net  loans  and 
leases  by  its  total  deposits.  The  ratio  is 
found  in  the  Liquidity  and  Investment 
Portfolio  section  of  the  UBPR  and 
UTPR.  Examiners  will  use  this  ratio  to 
calculate  an  average  since  the  last 
examination  by  adding  the  quarterly 
loan-to-deposit  ratios  aiid  dividing  the 
total  by  the  number  of  quarters. 

Q2.  How  is  the  "reasonableness"  of  a 
loan-to-deposit  ratio  evaluated? 

A2.  No  specific  ratio  is  reasonable  in 
every  circumstance,  and  each  small 
institution's  ratio  is  evaluated  in  light  of 
information  from  the  performance 
context,  including  the  institution's 
capacity  to  lend,  demographic  and 
economic  factors  present  in  the 
assessment  area,  and  the  lending 
opportunities  available  in  the 
assessment  area(s).  If  a  small 
institution's  loan-to-deposit  ratio 
appears  unreasonable  after  considering 
this  information,  lending  performance 
may  still  be  satisfactory  under  this 
criterion  taking  into  consideration  the 
number  and  the  dollar  volume  of  loans 
sold  to  the  secondary  market  or  the 
number  and  amount  and  iimovativeness 
or  complexity  of  community 
development  loans  and  lending-related 
qualified  investments. 

Q3.  If  an  institution  makes  a  large 
number  of  loans  off-shore,  will 
examiners  segregate  the  domestic  loan- 
to-deposit  ratio  from  the  foreign  loan-to- 
deposit  ratio? 

A3.  No.  Examiners  will  look  at  the 
institution's  net  loan-to-deposit  ratio  for 
the  whole  institution,  without  any 
adjustments. 

§ ■26(a)(2)  Percentage  of  Lending 

Within  Assessment  Area(s) 

Ql.  Must  a  small  institution  have  a 
majority  of  its  lending  in  its  assessment 
area(s)  to  receive  a  satisfactory 
performance  rating? 

Al.  No.  The  percentage  of  loans  and, 
as  appropriate,  other  lending-related 
activities  located  in  the  bank's 
asseijsment  area(s)  is  but  one  of  the 
performance  criteria  upon  which  small 
institutions  are  evaluated.  If  the 
percentage  of  loans  and  other  lending 
related  activities  in  an  institution's 
assessment  area(s)  is  less  than  a 
majority,  then  the  institution  does  not 
meet  the  standards  for  satisfactory 


performance  only  under  this  criterion. 
The  effect  on  the  overall  performance 
rating  of  the  institution,  however,  is 
considered  in  light  of  the  performance 
context,  including  information 
regarding  economic  conditions,  loan 
demand,  the  institution's  size,  financial 
condition  and  business  strategies,  and 
branching  network  and  other  aspects  of 
the  institution's  lending  record. 

§ ■26(a)(3)  &  (4)  Distribution  of 

Lending  Within  Assessment  Area(s)  by 
Borrower  Income  and  Geographic 
Location 

Ql .  How  will  a  small  institution's 
performance  be  assessed  under  these 
lending  distribution  criteria? 

Al.  Distribution  of  loans,  like  other 
small  institution  performance  criteria,  is 
considered  in  light  of  the  performance 
context.  For  example,  a  small  institution 
is  not  required  to  lend  evenly 
throughout  its  assessment  area(s)  or  in 
any  particular  geography.  However,  in 
order  to  meet  the  standards  for 
satisfactory  performance  under  this 
criterion,  conspicuous  gaps  in  a  small 
institution's  loan  distribution  must  be 
adequately  explained  by  performance 
context  factors  such  as  lending 
opportunities  in  the  institution's 
assessment  area(s),  the  institution's 
product  offerings  and  business  strategy, 
and  institutional  capacity  and 
constraints.  In  addition,  it  may  be 
impracticable  to  review  the  geographic 
distribution  of  the  lending  of  an 
institution  with  few  demographically 
distinct  geographies  within  an 
assessment  area.  If  sufficient 
information  on  the  income  levels  of 
individual  borrowers  or  the  revenues  or 
sizes  of  business  borrowers  is  not 
available,  examiners  may  use  proxies 
such  as  loan  size  for  estimating 
borrower  characteristics,  where 
appropriate. 

§ .26(bj  Performance  Rating  , 

Ql .  How  can  a  small  institution 
achieve  an  "outstanding"  performance 
rating? 

Al.  A  small  institution  that  meets 
each  of  the  standards  for  a  "satisfactory" 
rating  and  exceeds  some  or  all  of  those 
standards  may  warrant  an 
"outstanding"  performance  rating.  In 
assessing  performance  at  the 
"outstanding"  level,  the  agencies 
consider  the  extent  to  which  the 
institution  exceeds  each  of  the 
performance  standards  and,  at  the 
institution's  option,  its  performance  in 
making  qualified  investments  and 
providing  services  that  enhance  credit 
availability  in  its  assessment  area(s).  In 
some  cases,  a  small  institution  may 
qualify  for  an  "outstanding" 
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nay  augment  the  institution's 
rating  to  the  extent  that  it 
rated  "outstanding." 

a  small  institution 's  qualified 
,  community  development 
d  community  development 
be  considered  if  they  do  not 
benefit  its  assessment  area(s)? 
es.  These  activities  are  eligible 
ideration  if  they  benefit  a 
statewide  or  regional  area  that 
a  small  institution's 

area(s),  as  discussed  more 

Q&A6  addressing  §§ .12(i) 

12(h). 


§ .:^7— Strategic  Plan 

7(c)  Plans  in  Genera! 


Ql.  to  what  extent  will  the  agencies 
providi  guidance  to  an  institution 
during  Ihe  development  of  its  strategic 
plan? 

Al. 
opport 
informAt 


Jai 


A2.  The  agencies  will  coordinate 
review  of  and  action  on  the  joint  plan. 
Each  agency  will  evaluate  the 
measurable  goals  for  those  affiliates  for 
which  it  is  the  primary  regulator. 

§ .27(f)  Plan  Content 

§ .27(f)(1)  Measurable  Goals 


institution  will  have  an 
nity  to  consult  with  and  provide 
ion  to  the  agencies  on  a 
>d  strategic  plan.  Through  this 
,  an  institution  is  provided 
on  procedures  and  on  the 
ion  necessary  to  ensure  a 
e  submission.  For  example,  the 
will  provide  guidance  on 
the  level  of  detail  as  set  out  in 
osed  plan  would  be  sufficient  to 
agency  evaluation  of  the  plan. 

the  agencies'  guidance  during 
velopment  and,  particularly, 
the  public  comment  period,  will 
ude  commenting  on  the  merits 
posed  strategic  plan  or  on  the 

of  measurable  goals. 
low  Hill  a  joint  strategic  plan  be 
id  if  the  affiliates  have  different 
primal  v  Federal  supervisors? 


Ql.  How  should  "measurable  goals" 
be  specified  in  a  strategic  plan? 

Al.  Measurable  goals  (e.g.,  number  of 
loans,  dollar  amount,  geographic 
location  of  activity,  and  benefit  to  low- 
and  moderate-income  areas  or 
individuals)  must  be  stated  with 
sufficient  specificity  to  permit  the 
public  and  the  agencies  to  quantify  what 
performance  will  be  expected.  However, 
institutions  are  provided  flexibility  in 
specifying  goals.  For  example,  an 
institution  may  provide  ranges  of 
lending  amounts  in  different  categories 
of  loans.  Measurable  goals  may  also  be 
linked  to  funding  requirements  of 
certain  public  programs  or  indexed  to 
other  external  factors  as  long  as  these 
mechanisms  provide  a  quantifiable 
standard. 

§ .27(g)  Plan  Approval 

§ .27(g)(2)  Public  Participation 


Ql.  How  will  the  public  receive  notice 
of  a  proposed  strategic  plan? 

Al.  An  institution  submitting  a 
strategic  plan  for  approval  by  the 
agencies  is  required  to  solicit  public 
comment  on  the  plan  for  a  period  of 
thirty  (30)  days  after  publishing  notice 
of  the  plan  at  least  once  in  a  newspaper 
of  general  circulation.  The  notice  should 
be  sufficiently  prominent  to  attract 
public  attention  and  should  make  clear 
that  public  comment  is  desired.  An 
institution  may,  in  addition,  provide 
notice  to  the  public  in  any  other  manner 
it  chooses. 

§ .28 — Assigned  Ratings 


Ql.  Are  innovative  lending  practices, 
innovative  or  complex  qualified 
investments,  and  innovative  community 
development  services  required  for  a 
"satisfactory"  or  "outstanding"  CRA 
rating? 

Al.  No.  Moreover,  the  lack  of 
innovative  lending  practices,  innovative 
or  complex  qualified  investments,  or 
innovative  community  development 
services  alone  will  not  result  in  a 
"needs  to  improve  "  CRA  rating. 
However,  the  use  of  innovative  lending 
practices,  innovative  or  complex 
qualified  investments,  and  irmovative 
community  development  services  may 
augment  the  consideration  given  to  an 
institution's  performance  under  the 
quantitative  criteria  of  the  regulations. 


resulting  in  a  higher  level  of 
performance  rating. 

Q2.  How  is  performance  under  the 
quantitative  and  qualitative 
performance  criteria  weighed  when 
examiners  assign  a  CRA  rating? 

A2.  The  lending,  investment,  and 
service  tests  each  contain  a  number  of 
performance  criteria  designed  to 
measure  whether  an  institution  is 
effectively  helping  to  meet  the  credit 
needs  of  its  entire  community, 
including  low-  and  moderate-income 
neighborhoods,  in  a  safe  and  iound 
manner.  Some  of  these  perfornance 
criteria  are  quantitative,  such  as  number 
and  amount,  and  others,  such  as  the  use 
of  innovative  or  flexible  lending 
practices,  the  innovativeness  or 
complexity  of  qualified  investments, 
and  the  innovativeness  and 
responsiveness  of  community 
development  services,  are  qualitative. 
The  performance  criteria  that  deal  with 
these  qualitative  aspects  of  performance 
recognize  that  these  loans,  qualified 
investments,  and  community 
development  services  sometimes  require 
special  expertise  and  effort  on  the  part 
of  the  institution  and  provide  a  benefit 
to  the  community  that  would  not 
otherwise  be  possible.  As  such,  the 
agencies  consider  the  qualitative  aspects 
of  an  institution's  activities  when 
measuring  the  benefits  received  by  a 
community.  An  institution's 
performance  under  these  qualitative 
criteria  may  augment  the  consideration 
given  to  an  institution's  performance 
under  the  quantitative  criteria  of  the 
regulations,  resulting  in  a  higher  level  of 
performance  and  rating. 

§ .28(a)  Ratings  in  General 


Ql.  How  are  institutions  with 
domestic  branches  in  more  than  one 
state  assigned  a  rating? 

Al.  The  evaluation  of  an  institution 
that  maintains  domestic  branches  in 
more  than  one  state  ("multistate 
institution")  will  include  a  written 
evaluation  and  rating  of  its  CRA  record 
of  performance  as  a  whole  and  in  each 
state  in  which  it  has  a  domestic  branch. 
The  written  evaluation  will  contain  a 
separate  presentation  on  a  multistate 
institution's  performance  for  each 
metropolitan  statistical  area  and  the 
nonmetropolitan  area  within  each  state, 
if  it  maintains  one  or  more  domestic 
branch  offices  in  these  areas.  This 
separate  presentation  will  contain 
conclusions,  supported  by  facts  and 
data,  on  performance  under  the 
performance  tests  and  standards  in  the 
regulation.  The  evaluation  of  a 
multistate  institution  that  maintains  a 
domestic  branch  in  two  or  more  states 
in  a  multistate  metropolitan  area  will 
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include  a  written  evaluation  (contcuning 
the  same  information  described  above) 
and  rating  of  its  CRA  record  of 
performance  in  the  multistate 
metropolitan  area.  In  such  cases,  the 
statewide  evaluation  and  rating  will  be 
adjusted  to  reflect  performance  in  the 
portion  of  the  state  not  within  the 
multistate  metropolitan  statistical  area. 
Q2.  How  are  institutions  that  operate 
within  only  a  single  state  assigned  a 
rating? 

A2.  An  institution  that  operates 
within  only  a  single  state  ("single-state 
institution")  will  be  assigned  a  rating  of 
its  CRA  record  based  on  its  performance 
within  that  state.  In  assigning  this 
rating,  the  agencies  will  separately 
present  a  single-state  institution's 
performance  for  each  metropolitan  area 
in  which  the  institution  maintains  one 
or  more  domestic  branch  offices.  This 
separate  presentation  will  contain 
conclusions,  supported  by  facts  and 
data,  on  the  single-state  institution's 
performance  under  the  performance 
tests  and  standards  in  the  regulation. 

Q3.  How  do  the  agencies  weight 
performance  under  the  lending, 
investment  and  service  test  for  large 
retail  institutions? 

A3.  A  rating  of  "outstanding,"  "high 
satisfactory,"  "low  satisfactory,"  "needs 
to  improve,"  or  "substantial 
noncompliance,"  based  on  a  judgment 
supported  by  facts  and  data,  will  be 
assigned  under  each  performance  test. 
Points  will  then  be  assigned  to  each 
rating  as  described  in  the  first  matrix  set 
forth  below.  A  large  retail  institution's 
overall  rating  under  the  lending, 
investment  and  service  tests  will  then 
be  calculated  in  accordance  with  the 
second  matrix  set  forth  below,  which 
incorporates  the  rating  principles  in  the 
regulation. 

Points  Assigned  for  Performance 
Under  Lending,  Investment  and 
Service  Tests 


_.                          ». 

Lend- 
ing 

Service 

Invest- 
ment 

Outstanding  

High  Satisfactory 
Low  Satisfactory 
Needs  to  Im- 
prove   

Substantial  Non- 
compliance .... 

12 
9 
6 

3 

0 

6 
4 
3 

1 

0 

6 
4 
3 

1 

0 

COMPOSITE  Rating  Point 
Requirements 

[Add  points  from  three  tests] 


Composite  Rating  Point 
Requirements— Continued 

(Add  points  from  three  tests) 


Rating 


Total  points 


Satisfactory  n  through  19. 

Needs  to  Improve  5  through  10 

Substantial  Noncompliance     0  through  4. 


Rating 

Total  points 

Outstanding  

20  or  over. 

Note:  There  is  one  exception  to  the  Com- 
posite Rating  matrix.  An  institution  may  not  re- 
ceive a  rating  of  "satisfactory"  unless  it  re- 
ceives at  least  "low  satisfactory"  on  the  lend- 
ing test.  Therefore,  the  total  points  are  capped 
at  three  times  the  lending  test  score. 

§ .29— Effect  of  CRA  Performance 

on  Applications 

§ .29(a)  CRA  Performance 

Ql.  What  weight  is  given  to  an 
institution 's  CRA  performance 
examination  in  reviewing  an 
application? 

Al.  In  cases  in  which  CRA 
performance  is  a  relevant  factor, 
information  from  a  CRA  performance 
examination  of  the  institution  is  a 
particularly  important  consideration  in 
the  applications  process  because  it 
represents  a  detailed  evaluation  of  the 
institution's  CRA  performance  by  its 
Federal  supervisory  agency.  In  this 
light,  an  examination  is  an  important, 
and  often  controlling,  factor  in  the 
consideration  of  an  institution's  record. 
In  some  cases,  however,  the 
examination  may  not  be  recent  or  a 
specific  issue  raised  in  the  application 
process,  such  as  progress  in  addressing 
weaknesses  noted  by  examiners, 
progress  in  implementing  commitments 
previously  made  to  the  reviewing 
agency,  or  a  supported  allegation  fi-om 
a  commenter,  is  relevant  to  CRA 
performance  under  the  regulation  and 
was  not  addressed  in  the  examination. 
In  these  circumstances,  the  applicant 
should  present  sufficient  information  to 
supplement  its  record  of  performance 
and  to  respond  to  the  substantive  issues 
raised  in  the  application  proceeding. 

Q2.  What  consideration  is  given  to  an 
institution 's  commitments  for  future 
action  in  reviewing  an  application  by 
those  agencies  that  consider  such 
commitments? 

A2.  Commitments  for  future  action 
are  not  viewed  as  part  of  the  CRA  record 
of  performance.  In  general,  institutions 
cannot  use  commitments  made  in  the 
applications  process  to  overcome  a 
seriously  deficient  record  of  CRA 
performance.  However,  commitments 
for  improvements  in  an  institution's 
performance  may  be  appropriate  to 
address  specific  weaknesses  in  an 
otherwise  satisfactory  record  or  to 
address  CRA  performance  when  a 


financially  troubled  institution  is  being 
acquired. 

§ -29(6)  Interested  Parties 


Ql.  What  consideration  is  given  to 
comments  from  interested  parties  in 
reviewing  an  application? 

Al.  Materials  relating  to  CRA 
performance  received  during  the 
applications  process  can  provide 
valuable  information.  Written 
comments,  which  may  express  either 
support  for  or  opposition  to  the 
application,  are  made  a  part  of  the 
record  in  accordance  with  the  agencies' 
procedures,  and  are  carefully 
considered  in  making  the  agencies' 
decision.  Comments  should  be 
supported  by  facts  about  the  applicant's 
performance  and  should  be  as  specific 
as  possible  in  explaining  the  basis  for 
supporting  or  opposing  the  application. 
These  comments  must  be  submitted 
within  the  time  limits  provided  under 
the  agencies'  procedures. 

Q2.  Is  an  institution  required  to  enter 
into  agreements  with  private  parties? 

A2.  No.  Although  communications 
between  an  institution  and  members  of 
its  community  may  provide  a  valuable 
method  for  the  institution  to  assess  how 
best  to  address  the  credit  needs  of  the 
community,  the  CRA  does  not  require 
an  institution  to  enter  into  agreements 
with  private  parties.  These  agreements 
are  not  monitored  or  enforced  by  the 
agencies. 

§ .41 — Assessment  Area 


Delineation 


,.41(a)  In  General 


Ql .  How  do  the  agencies  evaluate 
"assessment  areas"  under  the  revised 
CRA  regulations  compared  to  how  they 
evaluated  "local  communities"  that 
institutions  delineated  under  the 
original  CRA  regulations? 

Al.  The  revised  rule  focuses  on  the 
distribution  and  level  of  an  institution's 
lending,  investments,  and  services 
rather  than  on  how  and  why  an 
institution  delineated  its  "local 
community"  or  assessment  area(s)  in  a 
particular  manner.  Therefore,  the 
agencies  will  not  evaluate  an 
institution's  delineation  of  its 
assessment  area(s)  as  a  separate 
performance  criterion  as  they  did  under 
the  original  regulation.  Rather,  the 
agencies  will  only  review  whether  the 
assessment  area  delineated  by  the 
institution  complies  with  the  limitations 
set  forth  in  the  regulations  at 

§ .41(e). 

Q2.  If  an  institution  elects  to  have  the 
agencies  consider  affiliate  lending,  will 
this  decision  affect  the  institution 's 
assessment  area(s)? 
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A2.  llan  institution  elects  to  have  the 
lending  activities  of  its  affiliates 
conside  red  in  the  evaluation  of  the 
institut  on's  lending,  the  geographies  in 
which  t  le  affiliate  lends  do  not  affect 
the  inst  tution's  delineation  of 
assessment  area(s). 

Q3.  Can  a  financial  institution 
identify  a  specific  ethnic  group  rather 

eographic  area  as  its  assessment 


than  a 
area? 
A3, 
based 


Ho,  assessment  areas  must  be 
on  geography. 

.4lfcj  Geographic  Area(s)  for 
Institut  ons  Other  Than  Wholesale  or 
Liwitec  Purpose  Institutions 

A  l(c)(ll  Generally  Consist  of  One 
or  More  MSAs  or  One  or  More 
Contigi  ous  Political  Subdivisions 


cen  ius 


ci  ises, 


the  ir 


Ql. 

countiek 
govemi  lent 

for  cm 

Al 
reservations 
for  CR/ 
be  awai  e 
tov*msh  ps 
not  be 
the 

areas  { 
these 
that 
only  o 

any  portions 
outside  the 
delineated 

Q2. 
district ; 
subdivision 

A2. 
determ 
an  area 
or  othe  ■ 
delineate 
larger  j  o 
accordi  nee 


IV  sion 
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expected 
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illegal 
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apsides  cities,  towns,  and 
vi^hat  other  units  of  local 
are  political  subdivisions 
purposes? 
1  ownships  and  Indian 

s  are  political  subdivisions 
purposes.  Institutions  should 
that  the  boundaries  of 
and  Indian  reservations  may 
Consistent  with  the  boundaries  of 

tracts  or  block  numbering 

'  geographies")  in  the  area.  In 

institutions  must  ensure 

assessment  area(s)  consists 

ole  geographies  by  adding 

of  the  geographies  that  lie 
political  subdivision  to  the 
assessment  area(s). 
t\re  wards,  school  districts,  voting 
,  and  water  districts  political 

s  for  CRA  purposes? 
o.  However,  an  institution  that 
nes  that  it  predominantly  serves 
that  is  smaller  than  a  city,  town 
political  subdivision  may 
as  its  assessment  area  the 
itical  subdivision  and  then,  in 
with  § .41(d).  adjust  the 


f  whc 


bound4ries  of  the  assessment  area  to 

only  the  portion  of  the  political 
that  it  reasonably  cem  be 
to  serve.  The  smaller  area  that 
institution  delineates  must  consist 
entire  geographies,  may  not  reflect 
liscrimination,  and  may  not 
arbitral  ily  exclude  low-  or  moderate- 
incomt  geographies. 

\l(d)  Adjustments  to  Geographic 


Vhen  may  an  institution  adjust 

of  an  assessment  area  to 
only  a  portion  of  a  political 


Area(s, 

Ql 

the  boAndaries 
includt  f 
subdiv  sion 

Al.  I  nstitutions  must  include  whole 
geogra  )hies  (i.e.,  census  tracts  or  block 
numbe  ring  areas)  in  their  assessment 
areas  apd  generally  should  include 


entire  political  subdivisions.  Because 
census  tracts  and  block  numbering  areas 
are  the  common  geographic  areas  used 
consistently  nationwide  for  data 
collection,  the  agencies  require  that 
assessment  areas  be  made  up  of  whole 
geographies.  If  including  an  entire 
political  subdivision  would  create  an 
area  that  is  larger  than  the  area  the 
institution  can  reasonably  be  expected 
to  serve,  an  institution  may,  but  is  not 
required  to,  adjust  the  boundaries  of  its 
assessment  area  to  include  only  portions 
of  the  political  subdivision.  For 
example,  this  adjustment  is  appropriate 
if  the  assessment  area  would  otherwise 
be  extremely  large,  of  unusual 
configuration,  or  divided  by  significant 
geographic  barriers  (such  as  a  river, 
mountain,  or  major  highway  system). 
When  adjusting  the  boundaries  of  their 
assessment  areas,  institutions  must  not 
arbitrarily  exclude  low-  or  moderate- 
income  geographies  or  set  boundaries 
that  reflect  illegal  discrimination. 

§ .4 1(e)  Limitations  on  Delineation 


of  an  Assessment  Area 

§ .41(e)(3)  May  Not  Arbitrarily 

Exclude  Low-  or  Moderate-income 
Geographies 

Ql .  How  will  examiners  determine 
whether  an  institution  has  arbittarily 
excluded  low-  or  moderate-income 
geographies? 

Al.  Examiners  will  make  this 
determination  on  a  case-by-case  basis 
after  considering  the  facts  relevant  to 
the  institution's  assessment  area 
delineation.  Information  that  examiners 
will  consider  may  include: 

•  Income  levels  in  the  institution's 
assessment  area(s)  and  surrounding 
geographies; 

•  Locations  of  branches  and  deposit- 
taking  ATMs; 

•  Loan  distribution  in  the 
institution's  assessment  area(s)  and 
surrounding  geographies; 

•  The  institution's  size; 

•  The  institution's  financial 
condition;  and 

•  The  business  strategy,  corporate 
structure  and  product  offerings  of  the 
institution. 

§ .41(e)(4)  May  Not  Extend 

Substantially  Beyond  a  CMSA  Boundary 
or  Beyond  a  State  Boundary  Unless 
Located  in  a  Multistate  MSA 

Ql.  What  are  the  maximum  limits  on 
the  size  of  an  assessment  area? 

Al.  An  institution  shall  not  delineate 
an  assessment  area  extending 
substantially  across  the  boundaries  of  a 
consolidated  metropolitan  statistical 
area  (CMSA)  or  the  boundaries  of  an 
MSA,  if  the  MSA  is  not  located  in  a 


CMSA.  Similarly,  an  assessment  area 
may  not  extend  substantially  across 
state  boundaries  unless  the  assessment 
area  is  located  in  a  multistate  MSA.  An 
institution  may  not  delineate  a  whole 
state  as  its  assessment  area  unless  the 
entire  state  is  contained  within  a  CMSA. 
These  limitations  apply  to  wholesale 
and  limited  purpose  institutions  as  well 
as  other  institutions. 

An  institution  shall  delineate  separate 
assessment  areas  for  the  areas  inside 
and  outside  a  CMSA  (or  MSA  if  the 
MSA  is  not  located  in  a  CMSA)  if  the 
area  served  by  the  institution's  branches 
outside  the  CMSA  (or  MSA)  extends 
substantially  beyond  the  CMSA  (or 
MSA)  boundary.  Similarly,  the 
institution  shall  delineate  separate 
assessment  areas  for  the  areas  inside 
and  outside  of  a  state  if  the  institution's 
branches  extend  substantially  beyond 
the  boundary  of  one  state  (unless  the 
assessment  area  is  located  in  a 
multistate  MSA).  In  addition,  the 
institution  should  also  delineate 
separate  assessment  areas  if  it  has 
branches  in  areas  within  the  same  state 
that  are  widely  separate  and  not  at  all 
contiguous.  For  example,  an  institution 
that  has  its  main  office  in  New  York 
City  and  a  branch  in  Buffalo,  New  York, 
and  each  office  serves  only  the 
immediate  areas  around  it,  should 
delineate  two  separate  assessment  areas. 

Q2.  Can  an  institution  delineate  one 
assessment  area  that  consists  of  an  MSA 
and  two  large  counties  that  abut  the 
MSA  but  are  not  adjacent  to  each  other? 

A2.  As  a  general  rule,  an  institution's 
assessment  area  should  not  extend 
substantially  beyond  the  boundary  of  an 
MSA  if  the  MSA  is  not  located  in  a 
CMSA.  Therefore,  the  MSA  would  be  a 
separate  assessment  area,  and  because 
the  two  abutting  counties  are  not 
adjacent  to  each  other  and,  in  this 
example,  extend  substantially  beyond 
the  boundary  of  the  MSA,  the 
institution  would  delineate  each  county 
as  a  separate  assessment  area  (so,  in  this 
example,  there  would  be  three 
assessment  areas).  However,  if  the  MSA 
and  the  two  counties  were  in  the  same 
CMSA,  then  the  institution  could 
delineate  only  one  assessment  area 
including  them  all. 

§ .42— Data  Collection,  Reporting, 

and  Disclosure 

Ql.  When  must  an  institution  collect 
and  report  data  under  the  CRA 
regulations? 

Al.  All  institutions  except  small 
institutions  are  subject  to  data  collection 
and  reporting  requirements.  A  small 
institution  is  a  bank  or  thrift  that,  as  of 
December  31  of  either  of  the  prior  two 
calendar  years,  had  total  assets  of  less 


than  $250  million  and  was  independent 
or  an  affiliate  of  a  holding  company 
that,  as  of  December  31  of  either  of  the 
prior  two  calendar  years,  had  total 
banking  and  thrift  assets  of  less  than  $1 
billion. 
For  example: 
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Date 

Institution's 
asset  size 
($  million) 

Data  collection 
required  for  fol- 
lowing calendar 
year? 
(million) 

12/31/94  

$240 

No. 

12/31/95  

260 

No. 

12/31/96 

230 

No. 

12/31/97  

280 

No. 

12/31/98  

260 

Yes,  beginning 
1/01/99. 

All  institutions  that  are  subject  to  the 
data  collection  and  reporting 
requirements  must  report  the  data  for  a 
calendar  year  by  March  1  of  the 
subsequent  year.  In  the  example,  above, 
the  institution  would  report  the  data 
collected  for  calendar  year  1999  by 
March  1,  2000. 

The  Board  of  Governors  of  the  Federal 
Reserve  System  is  handling  the 
processing  of  the  reports  for  all  of  the 
primary  regulators.  The  reports  should 
be  submitted  in  a  prescribed  electronic 
format  on  a  timely  basis.  The  mailing 
address  for  submitting  these  reports  is: 
Attention:  CRA  Processing,  Board  of 
Governors  of  the  Federal  Reserve 
System,  1709  New  York  Avenue,  N.W., 
5th  Floor,  Washington,  DC  20006. 

Q2.  Should  an  institution  develop  its 
own  program  for  data  collection,  or  will 
the  regulators  require  a  certain  format? 

A2.  An  institution  may  use  the  free 
software  that  is  provided  by  the  FFIEC 
to  reporting  institutions  for  data 
collection  and  reporting  or  develop  its 
own  program.  Those  institutions  that 
develop  their  own  programs  must 
follow  the  precise  format  for  the  new 
CRA  data  collection  and  reporting  rules. 
This  format  may  be  obtained  by 
contacting  the  CRA  Assistance  Line  at 
(202)  872-7584. 

Q3.  How  should  an  institution  report 
data  on  lines  of  credit? 

A3.  Institutions  must  collect  and 
report  data  on  lines  of  credit  in  the  same 
way  that  they  provide  data  on  loan 
originations.  Lines  of  credit  are 
considered  originated  at  the  time  the 
line  is  approved  or  increased;  and  an 
increase  is  considered  a  new 
origination.  Generally,  the  full  amount 
of  the  credit  line  is  the  amount  that  is 
considered  originated.  In  the  case  of  an 
increase  to  an  existing  line,  the  amount 
of  the  increase  is  the  amount  that  is 
considered  originated  and  that  amount 
should  be  reported. 


Q4.  Should  renewals  of  lines  of  credit 
be  reported? 

A4.  No.  Similar  to  loan  renewals, 
renewals  of  lines  of  credit  are  not 
considered  loan  originations  and  should 
not  be  reported. 

Q5.  When  should  merging  institutions 
collect  data? 

A5.  Three  scenarios  of  data  collection 
responsibilities  for  the  calendar  year  of 
a  merger  and  subsequent  data  reporting 
responsibilities  are  described  below. 

•  Two  institutions  are  exempt  from 
CRA  collection  and  reporting 
requirements  because  of  asset  size.  The 
institutions  merge.  No  data  collection  is 
required  for  the  year  in  which  the 
merger  takes  place,  regardless  of  the 
resulting  asset  size.  Data  collection 
would  begin  after  two  consecutive  years 
in  which  the  combined  institution  had 
year-end  assets  of  at  least  $250  million 
or  was  part  of  a  holding  company  that 
had  year-end  banking  and  thrift  assets  of 
at  least  $1  billion. 

•  Institution  A,  an  institution 
required  to  collect  and  report  the  data, 
and  Institution  B,  an  exempt  institution, 
merge.  Institution  A  is  the  surviving 
institution.  For  the  year  of  the  merger, 
data  collection  is  required  for  Institution 
A's  transactions.  Data  collection  is 
optional  for  the  transactions  of  the 
previously  exempt  institution.  For  the 
following  year,  all  transactions  of  the 
surviving  institution  must  be  collected 
and  reported. 

•  Two  institutions  that  each  are 
required  to  collect  and  report  the  data 
merge.  Data  collection  is  required  for 
the  entire  year  of  the  merger  and  for 
subsequent  years  so  long  as  the 
surviving  institution  is  not  exempt.  The 
surviving  institution  may  file  either  a 
consolidated  submission  or  separate 
submissions  for  the  year  of  the  merger 
but  must  file  a  consolidated  report  for 
subsequent  years. 

Q6.  Can  small  institutions  get  a  copy 
of  the  data  collection  software  even 
though  they  are  not  required  to  collect 
or  report  data? 

A6.  Yes.  Any  institution  that  is 
interested  in  receiving  a  copy  of  the 
software  may  send  a  written  request  to: 
Attn.:  CRA  Processing,  Board  of 
Governors  of  the  Federal  Reserve 
System,  1709  New  York  Ave,  N.W.,  5th 
Floor,  Washington,  DC  20006. 

They  may  also  call  the  CRA 
Assistance  Line  at  (202)  872-7584  or 
send  Internet  e-mail  to 
CRAHELP@FRB.GOV. 

Q7.  If  a  small  institution  is  designated 
a  wholesale  or  limited  purpose 
institution,  must  it  collect  data  that  it 
would  not  otherwise  be  required  to 
collect  because  it  is  a  small  institution? 


A.7.  No.  However,  small  institutions 
must  be  prepared  to  identify  those 
loans,  investments  and  services  to  be 
evaluated  under  the  community 
development  test. 

§ .42(0}  loan  Information  Required 

to  be  Collected  and  Maintained 

Ql.  Must  institutions  collect  and 
report  data  on  all  commercial  loans 
under  $1  million  at  origination? 

Al.  No.  Institutions  that  are  not 
exempt  from  data  collection  and 
reporting  are  required  to  collect  and 
report  only  those  commercial  loans  that 
they  capture  in  the  Call  Report, 
Schedule  RC-C,  Part  II,  and  in  the  TFR. 
Schedule  SB.  Small  business  loans  are 
defined  as  those  whose  original 
amounts  are  $1  million  or  less  and  that 
were  reported  as  either  "Loans  secured 
by  nonfarm  or  noru^sidential  real 
estate"  or  "Commercial  and  Industrial 
loans"  in  Part  I  of  the  Call  Report  or 
TFR. 

Q2.  For  loans  defined  as  small 
business  loans,  what  information  should 
be  collected  and  maintained? 

A2.  Institutions  that  are  not  exempt 
from  data  collection  and  reporting  are 
required  to  collect  and  maintain  in  a 
standardized,  machine  readable  format 
information  on  each  small  business  loan 
originated  or  purchased  for  each 
calendar  year: 

•  A  unique  number  or  alpha-nimieric 
symbol  that  can  be  used  to  identify  the 
relevant  loan  file; 

•  The  loan  amount  at  origination;  The 
loan  location;  and 

•  An  indicator  whether  the  loan  was 
to  a  business  with  gross  annual 
revenues  of  $1  million  or  less. 

•  The  location  of  the  loan  must  be 
maintained  by  census  tract  or  block 
numbering  area.  In  addition, 
supplemental  information  contained  in 
the  file  specifications  includes  a  date 
associated  with  the  origination  or 
purchase  and  whether  a  loan  was 
originated  or  purchased  by  an  affiliate. 
The  same  requirements  apply  to  small 
farm  loans. 

Q3.  Will  farm  loans  need  to  be 
segregated  from  business  loans? 

A3.  Yes. 

Q4.  Should  institutions  collect  and 
report  data  on  all  agricultural  loans 
under  $500,000  at  origination? 

A4.  Institutions  are  to  report  those 
farm  loans  that  they  capture  in  the  Call 
Report,  Schedule  RC-C.  Part  II  and 
Schedule  SB  of  the  TFR.  Small  farm 
loans  are  defined  as  those  whose 
original  amounts  are  $500,000  or  /ei.« 
and  were  reported  as  either  "Loans  to 
finance  agricultural  production  and 
other  loans  to  farmers"  or  "Loans 
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secui  id  bv  farmland"  in  Part  I  of  the 
Call  I  eport  and  TFR. 

Q5  Should  institutions  collect  and 
repoi '  data  about  small  business  and 
smal,  farm  loans  that  are  refinanced  or 
renev  'ed? 

A5  An  institution  collects  and  reports 
infon  nation  about  refinancings  but  does 
not  cdUect  and  report  information  about 
renev  'als.  A  refinancing  typically 
invol  ^es  the  satisfaction  of  an  existing 
obligi  ition  that  is  replaced  by  a  new 
obligi  ition  undertaken  by  the  same 
borro  A^er.  When  an  institution 
refinj  nces  a  loan,  it  is  considered  a  new 
origii  ation,  and  loan  data  should  be 
coIle<  ted  and  reported,  if  otherwise 
requi  ed.  Consistent  with  HMDA, 
howe  vev,  if  under  the  original  loan 
agree  nent,  the  institution  is 
uncoi  iditionally  obligated  to  refinance 
the  lean,  or  is  obligated  to  refinance  the 
loan  !  ubject  to  conditions  within  the 
borrower's  control,  the  institution 
wouli  1  not  report  these  events  as 
origii  ations. 

Foi  purposes  of  the  CRA  data 
collection  and  reporting  requirements, 
an  ex  ension  of  the  maturity  of  an 
existi  Qg  loan  is  a  renewal,  and  is  not 
consi  lered  a  loan  origination. 
Then  fore,  institutions  should  not 
colle(  t  and  report  data  on  loan 
rene\fals 

Q6 


a  smt  I 

A6 
Call 


Does  a  loan  to  the  "fishing 
induitry"  come  under  the  definition  of 
11  farm  loan? 

Yes.  Instructions  for  Part  I  of  the 
Aeport  and  Schedule  SB  of  the  TFR 
inclu  le  loans  "made  for  the  purpose  of 
finan  :ing  fisheries  and  forestries, 
inclu  iing  loans  to  commercial 
fishei  men"  as  a  component  of  the 
defin  tion  for  "Loans  to  finance 

ci  dtural  production  and  other  loans 
Part  II  of  Schedule  RC-C  of 
Report  and  Schedule  SB  of  the 
which  serve  as  the  basis  of  the 
ion  for  small  business  and  small 
oans  in  the  revised  regulation, 
both  "Loans  to  finance 
agrici  dtural  production  and  other  loans 
to  farmers"  and  "Loans  secured  by 
farm!  md." 


Cill 


agri 

to  fartners 

the 

TFR, 

definit 

farm 

captiire 


Q7 

a  hoi  le 
whic.  I 


whic  I 

A7 


How  should  an  institution  report 
equity  line  of  credit,  part  of 

is  for  home  improvement 
purpbses,  but  the  predominant  part  of 

is  for  small  business  purposes? 

The  institution  has  the  option  of 
repoAing  the  portion  of  the  home  equity 

t  lat  is  for  home  improvement 
purp  )ses  under  HMDA.  That  portion  of 
would  then  be  considered 

examiners  evaluate  home 
mortgage  lending.  If  the  line  meets  the 
regul  itory  definition  of  a  "community 

opment  loan,"  the  institution 

d  collect  and  report  information 


the 
whei 


deve 
shou 


1(  lan 


on  the  entire  line  as  a  community 
development  loan.  If  the  line  does  not 
qualify  as  a  community  development 
loan,  the  institution  has  the  option  of 
collecting  and  maintaining  (but  not 
reporting)  the  entire  line  of  credit  as 
"Other  Secured  Lines/Loans  for 
Purposes  of  Small  Business." 

Q8.  When  collecting  small  business 
and  small  farm  data  for  CRA  purposes, 
may  an  institution  collect  and  report 
information  about  loans  to  small 
businesses  and  small  farms  located 
outside  the  United  States? 

A8.  At  an  institution's  option,  it  may 
collect  data  about  small  business  and 
small  farm  loans  located  outside  the 
United  States;  however,  it  cannot  report 
this  data  because  the  CRA  data 
collection  software  will  not  accept  data 
concerning  loan  locations  outside  the 
United  States. 

Q9.  Is  an  institution  that  has  no  small 
farm  or  small  business  loans  required  to 
report  under  CRA? 

A9.  Each  institution  subject  to  data 
reporting  requirements  must,  at  a 
minimum,  submit  a  transmittal  sheet, 
definition  of  its  assessment  area(s),  and 
a  record  of  its  commimity  development 
loans.  If  the  institution  does  not  have 
community  development  loans  to 
report,  the  record  should  be  sent  with 
"0"  in  the  community  development 
loan  composite  data  fields.  An 
institution  that  has  not  purchased  or 
originated  any  small  business  or  small 
farm  loans  during  the  reporting  period 
would  not  submit  the  composite  loan 
records  for  small  business  or  small  farm 
loans. 

QlO.  How  should  an  institution 
collect  and  report  the  location  of  a  loan 
made  to  a  small  business  or  farm  if  the 
borrower  provides  an  address  that 
consists  of  a  post  office  box  number  or 
a  rural  route  and  box  number? 
.  AlO.  Prudent  banking  practices 
dictate  that  an  institution  know  the 
location  of  its  customers  and  loan 
collateral.  Therefore,  institutions 
typically  will  know  the  actual  location 
of  their  borrowers  or  loan  collateral 
beyond  an  address  consisting  only  of  a 
post  office  box. 

Many  borrowers  have  street  addresses 
in  addition  to  post  office  box  numbers 
or  rural  route  and  box  numbers. 
Institutions  should  ask  their  borrowers 
to  provide  the  street  address  of  the  main 
business  facility  or  farm  or  the  location 
where  the  loan  proceeds  otherwise  will 
be  applied.  Moreover,  in  many  cases  in 
which  the  borrower's  address  consists 
only  of  a  rural  route  number  or  post 
office  box,  the  institution  knows  the 
location  (i.e.,  the  census  tract  or  block 
numbering  area)  of  the  borrower  or  loan 
collateral.  Once  the  institution  has  this 


information  available,  it  should  assign  a 
census  tract  or  block  numbering  area  to 
that  location  (geocode)  and  report  that 
information  as  required  under  the 
regulation. 

For  loans  originated  or  purchased  in 
1998  or  later,  if  the  institution  cannot 
determine  the  borrower's  street  address, 
and  does  not  know  the  census  tract  or 
block  numbering  area,  the  institution 
should  report  the  borrower's  state, 
county,  MSA,  if  applicable,  and  "NA." 
for  "not  available,"  in  lieu  of  a  census 
tract  or  block  numbering  area  code. 

§ .42(a)(2)  Loan  Amount  at 


Origination 

Ql.  When  an  institution  purchases  a 
small  business  or  small  farm  loan, 
which  amount  should  the  institution 
collect  and  report — the  original  amount 
of  the  loan  or  the  amount  at  purchase? 

Al.  When  collecting  and  reporting 
information  on  purchased  small 
business  and  small  farm  loans,  an 
institution  collects  and  reports  the 
amount  of  the  loan  at  origination,  not  at 
the  time  of  purchase.  This  is  consistent 
with  the  Call  Report's  and  TFR's  use  of 
the  "original  amount  of  the  loan"  to 
determine  whether  a  loan  should  be 
reported  as  a  "loan  to  a  small  business" 
or  a  "loan  to  a  small  farm"  and  in  which 
loan  size  category  a  loan  should  be 
reported.  When  assessing  the  voliune  of 
small  business  and  small  farm  loan 
purchases  for  purposes  of  evaluating 
lending  test  performance  vmder  CRA, 
however,  examiners  will  evaluate  an 
institution's  activity  based  on  the 
amounts  at  purchase. 

Q2.  How  should  an  institution  collect 
data  about  multiple  loan  originations  to 
the  same  business? 

A2.  If  an  institution  makes  multiple 
originations  to  the  same  business,  the 
loans  should  be  collected  and  reported 
as  separate  originations  rather  than 
combined  and  reported  as  they  are  on 
the  Call  Report  or  TFR,  which  reflect 
loans  outstanding,  rather  than 
originations.  However,  if  institutions 
make  multiple  originations  to  the  same 
business  solely  to  inflate  artificially  the 
number  or  volume  of  loans  evaluated  for 
CRA  lending  performance,  the  agencies 
may  combine  these  loans  for  purposes 
of  evaluation  under  the  CRA. 

Q3.  How  should  an  institution  collect 
data  pertaining  to  credit  cards  issued  to 
small  businesses? 

A3.  If  an  institution  agrees  to  issue 
credit  cards  to  a  business'  employees, 
all  of  the  credit  card  lines  opened  on  a 
particular  date  for  that  single  business 
should  be  reported  as  one  small 
business  loan  origination  rather  than 
reporting  each  individual  credit  card 
line,  assuming  the  criteria  in  the  "small 


business  loan"  definition  in  the 
regulation  are  met.  The  credit  card 
program's  "amount  at  origination"  is  the 
sum  of  all  of  the  employee/business 
credit  cards"  credit  limits  opened  on  a 
particular  date.  If  subsequently  issued 
credit  cards  increase  the  small  business 
credit  line,  the  added  amount  is 
reported  as  a  new  origination. 

§ .42(a)(3)  The  Loan  Location 

Ql.  Which  location  should  an 
institution  record  if  a  small  business 
loan 's  proceeds  are  used  in  a  variety  of 
locations? 

Al.  The  institution  should  record  the 
loan  location  by  either  the  location  of 
the  business  headquarters  or  the 
location  where  the  greatest  portion  of 
the  proceeds  are  applied,  as  indicated 
by  the  borrower. 

.42(a)(4)  Indicator  of  Gross 
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Annual  Revenue 

Ql.  When  indicating  whether  a  small 
business  borrower  had  gross  annual 
revenues  of  $1  million  or  less,  upon 
what  revenues  should  an  institution 
rely? 

Al.  Generally,  an  institution  should 
rely  on  the  revenues  that  it  considered 
in  making  its  credit  decision.  For 
example,  in  the  case  of  affiliated 
businesses,  such  as  a  parent  corporation 
and  its  subsidiary,  if  the  institution 
considered  the  revenues  of  the  entity's 
parent  or  a  subsidiary  corporation  of  the 
parent  as  well,  then  the  institution 
would  aggregate  the  revenues  of  both 
corporations  to  determine  whether  the 
revenues  are  Si  million  or  less. 
Alternatively,  if  the  institution 
considered  the  revenues  of  only  the 
entity  to  which  the  loan  is  actually 
extended,  the  institution  should  rely 
solely  upon  whether  gross  annual 
revenues  are  above  or  below  SI  million 
for  that  entity.  However,  if  the 
institution  considered  and  relied  on 
revenues  or  income  of  a  cosigner  or 
guarantor  that  is  not  an  affiliate  of  the 
borrower,  the  institution  should  not 
adjust  the  borrower's  revenues  for 
reporting  purposes. 

Q2.  If  an  institution  that  is  not  exempt 
from  data  collection  and  reporting  does 
not  request  or  consider  revenue 
information  to  make  the  credit  decision 
regarding  a  small  business  or  small  farm 
loan,  must  the  institution  collect 
revenue  information  in  connection  with 
that  loan? 

A2.  No.  In  those  instances,  the 
institution  should  enter  the  code 
indicating  "revenues  not  known"  on  the 
individual  loan  portion  of  the  data 
collection  software  or  on  an  internally 
developed  system.  Loans  for  which  the 
institution  did  not  collect  revenue 


information  may  not  be  included  in  the 
loans  to  businesses  and  farms  with  gross 
annual  revenues  of  Si  million  or  less 
when  reporting  this  data. 

Q3.  What  gross  revenue  should  an 
institution  use  in  determining  the  gross 
annual  revenue  of  a  start-up  business? 

A3.  The  institution  should  use  the 
actual  gross  annual  revenue  to  date 
(including  $0  if  the  new  business  has 
had  no  revenue  to  date).  Although  a 
start-up  business  will  provide  the 
institution  with  pro  forma  projected 
revenue  figures,  these  figures  may  not 
accurately  reflect  actual  gross  revenue. 

Q4:  When  collecting  and  reporting  the 
gross  annual  revenue  of  small  business 
or  farm  borrowers,  do  institutions 
collect  and  report  the  gross  annual 
revenue  or  the  adjusted  gross  annual 
revenue  of  its  borrowers? 

A4:  Institutions  collect  and  report  the 
gross  annual  revenue,  rather  than  the 
adjusted  gross  annual  revenue,  of  their 
small  business  or  farm  borrowers.  The 
purpose  of  this  data  collection  is  to 
enable  examiners  and  the  public  to 
judge  whether  the  institution  is  lending 
to  small  businesses  and  farms  pr 
whether  it  is  only  making  small  loans  to 
larger  businesses  and  farms. 

The  regulation  does  not  require 
institutions  to  request  or  consider 
revenue  information  when  making  a 
loan;  however,  if  institutions  do  gather 
this  information  from  their  borrowers, 
the  agencies  expect  them  to  collect  and 
report  the  borrowers'  gross  armual 
revenue  for  purposes  of  CRA.  The  CRA 
regulations  similarly  do  not  require 
institutions  to  verify  revenue  amounts; 
thus,  institutions  may  rely  on  the  gross 
annual  revenue  amount  provided  by 
borrowers  in  the  ordinary  course  of 
business.  If  an  institution  does  not 
collect  gross  annual  revenue 
information  for  its  small  business  and 
small  farm  borrowers,  the  institution 
would  not  indicate  on  the  CRA  data 
collection  software  that  the  gross  annual 
revenues  of  the  borrower  are  $1  million 
or  less.  (See  Q&A2  regarding 
§__.42(a)(4).) 

.42(b)  Loan  Information  Required 


to  be  Reported 


42(b)(1)  Small  Business  and 


Small  Farm  Loan  Data 

Ql.  For  small  business  and  small 
farm  loan  information  that  is  collected 
and  maintained,  what  data  should  be 
reported? 

Al.  Each  institution  that  is  not 
exempt  from  data  collection  and 
reporting  is  required  to  report  in 
machine-readable  form  annually  by 
March  1  the  following  information, 
aggregated  for  each  census  tract  or  block 


numbering  area  in  which  the  institution 
originated  or  purchased  at  least  one 
small  business  or  small  farm  loan 
during  the  prior  year: 

•  The  number  and  amount  of  loans 
originated  or  purchased  with  original 
amounts  of  SIOO.OOO  or  less; 

•  The  number  and  amoimt  of  loans 
originated  or  purchased  with  original 
amounts  of  more  than  SIOO.OOO  but  less 
than  or  equal  to  S250,000; 

•  The  number  and  amount  of  loans 
originated  or  purchased  with  original 
amounts  of  more  than  S250,000  but  not 
more  than  Si  million,  as  to  small 
business  loans,  or  $500,000.  as  to  small 
farm  loans:  and 

•  To  the  extent  that  information  is 
available,  the  number  and  amount  of 
loans  to  businesses  and  farms  with  gross 
annual  revenues  of  $1  million  or  less 
(using  the  revenues  the  institution 
considered  in  making  its  credit 
decision). 

§ .42(b)(2)  Community  Development 

Loan  Data 

Ql.  What  information  about 
community  development  loans  must 
institutions  report? 

Al.  Institutions  subject  to  data 
reporting  requirements  must  report  the 
aggregate  number  and  amount  of 
community  development  loans 
originated  and  purchased  during  the 
prior  calendar  \'ear. 

Q2.  If  a  loan  meets  the  definition  of 
a  home  mortgage,  small  business,  or 
small  farm  loan  AND  qualifies  as  a 
community  development  loan,  where 
should  it  be  reported?  Can  FHA.  VA  and 
SBA  loans  be  reported  as  community 
development  loans? 

A2.  Except  for  multifamily  affordable 
housing  loans,  which  may  be  reported 
by  retail  institutions  both  under  HMDA 
as  home  mortgage  loans  and  as 
community  development  loans,  in  order 
to  avoid  double  counting,  retail 
institutions  must  report  loans  that  meet 
the  definitions  of  home  mortgage,  small 
business,  or  small  farm  loans  only  in 
those  respective  categories  even  if  they 
also  meet  the  definition  of  community 
development  loans.  As  a  practical 
matter,  this  is  not  a  disadvantage  for 
retail  institutions  because  any  affordable 
housing  mortgage,  small  business,  small 
farm  or  consumer  loan  that  would 
otherwise  meet  the  definition  of  a 
community  development  loan  will  be 
considered  elsewhere  in  the  lending 
test.  Any  of  these  types  of  loans  that 
occur  outside  the  institution's 
assessment  area  can  receive 
consideration  under  the  borrower 
characteristic  criteria  of  the  lending  test. 
See  Q&A4  under  § .22(b)(2)  &  (3). 
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Lim  ited  purpose  and  wiiolesale 
institi  tions  also  must  report  loans  that 
meet  I  le  definitions  of  home  mortgage, 
small  jusiness,  or  small  farm  loans  in 
those  -espective  categories;  however, 
they  r  lust  also  report  any  loans  from 
those  :ategories  that  meet  the  regulatory 
defini  ion  of  "community  development 
loans'  as  community  development 
loans.  There  is  no  double  counting 
becau  le  wholesale  and  limited  purpose 
institi  tions  are  not  subject  to  the 
lendir  g  test  and,  therefore,  are  not 
evalut  ted  on  their  level  and  distribution 
of  hor  le  mortgage,  small  business,  small 
farm  a  nd  consumer  loans. 

Q3.  When  the  primary  purpose  of  a 
loan  i.  to  finance  an  affordable  housing 
projec  \  for  low-or  moderate-income 
indivi  iuals,  but,  for  example,  only  40% 
of  the  units  in  question  will  actually  be 
occup  ed  by  individuals  or  families  with 
low  oi  moderate  incomes,  should  the 
entire  loan  amount  be  reported  as  a 
comm  unity  development  loan? 

A3.  Yes.  As  long  as  the  primary 
purpo  ie  of  the  loan  is  a  community 
develc  pment  purpose,  the  full  amount 
of  the  institution's  loan  should  be 
incluc  ed  in  its  reporting  of  aggregate 
amounts  of  conmiunity  development 
lendir  g.  However,  as  noted  in  Q&Al 
addressing  § .22(b)(4),  examiners 


may 
amonj 
on  the 
loan 


niake  i 


qualitative  distinctions 
community  development  loans 
basis  of  the  extent  to  which  the 
a  Ivances  the  community 
deveh  pment  purpose. 

42(b)(3j  Home  Mortgage  Loans 

Ql.  Must  institutions  that  are  not 
requir  ?d  to  collect  home  mortgage  loan 
data  b  y  the  HMDA  collect  home 
mortgi  ige  loan  data  for  purposes  of  the 
CRA? 

Al. 
n 

data 
not  CO 
under 
these 
home 
wants 
all  of 


b^ 


^o.  If  an  institution  is  not 
equir  ;d  to  collect  home  mortgage  loan 
the  HMDA,  the  institution  need 
lect  home  mortgage  loan  data 
the  CRA.  Examiners  will  sample 
oans  to  evaluate  the  institution's 
mortgage  lending.  If  an  institution 
to  ensure  that  examiners  consider 
home  mortgage  loans,  the 
institution  may  collect  and  maintain 
data  o  1  these  loans. 


and 


42(c)  Optional  Data  Collection 
Xiaintenance 


42(cl(lj  Consumer  Loans 

Ql.  What  are  the  data  requirements 
regarc  ing  consumer  loans? 

Al.  There  are  no  data  reporting 
requir  ;ments  for  consumer  loans. 
Institi  tions  may,  however,  opt  to  collect 
and  m  aintain  data  on  consumer  loans.  If 
an  ins  itution  chooses  to  collect 
infonfation  on  consumer  loans,  it  may 


collect  data  for  one  or  more  of  the 
following  categories  of  consumer  loans: 
motor  vehicle,  credit  card,  home  equity, 
other  secured,  and  other  unsecured.  If 
an  institution  collects  data  for  loans  in 
a  certain  category,  it  must  collect  data 
for  all  loans  originated  or  purchased 
within  that  category.  The  institution 
must  maintain  these  data  separately  for 
each  category  for  which  it  chooses  to 
collect  data.  The  data  collected  and 
maintained  should  include  for  each 
loan: 

•  A  unique  number  or  alpha-numeric 
symbol  that  can  be  used  to  identify  the 
relevant  loan  file; 

•  The  loan  amount  at  origination  or 
purchase; 

•  The  loan  location;  and 

•  The  gross  annual  income  of  the 
borrower  that  the  institution  considered 
in  making  its  credit  decision. 

Generally,  guidance  given  with 
respect  to  data  collection  of  small 
business  and  small  farm  loans, 
including,  for  example,  guidance 
regarding  collecting  loan  location  data, 
and  whether  to  collect  data  in 
coimection  with  refinanced  or  renewed 
loans,  will  also  apply  to  consumer 
loans. 

§ .42(c)(l)(iv)  Income  of  Borrower 


Ql.  If  an  institution  does  not  consider 
income  when  making  an  underwriting 
decision  in  connection  with  a  consumer 
loan,  must  it  collect  income 
information? 

Al.  No.  Further,  if  the  institution 
routinely  collects,  but  does  not  verify,  a 
borrower's  income  when  making  a 
credit  decision,  it  need  not  verify  the 
income  for  purposes  of  data 
maintenance. 

Q2.  May  an  institution  list  "0"  in  the 
income  field  on  consumer  loans  made 
to  employees  when  collecting  data  for 
CRA  purposes  as  the  institution  would 
be  permitted  to  do  under  HMDA? 

A2.  Yes. 

Q3.  When  collecting  the  gross  annual 
income  of  consumer  borrowers,  do 
institutions  collect  the  gross  annual 
income  or  the  adjusted  gross  annual 
income  of  the  borrowers? 

A3.  Institutions  collect  the  gross 
annual  income,  rather  than  the  adjusted 
gross  annual  income,  of  consumer 
borrowers.  The  purpose  of  income  data 
collection  in  connection  with  consumer 
loans  is  to  enable  examiners  to 
determine  the  distribution,  particularly 
in  the  institution's  assessment  area(s),  of 
the  institution's  consumer  loans,  based 
on  borrower  characteristics,  including 
the  number  and  amount  of  consumer 
loans  to  low-,  moderate-,  middle-,  and 
upper-income  borrowers,  as  determined 
on  the  basis  of  gross  annual  income. 


The  regulation  does  not  require 
institutions  to  request  or  consider 
income  information  when  making  a 
loan;  however,  if  institutions  do  gather 
this  information  from  their  borrowers, 
the  agencies  expect  them  to  collect  the 
borrowers'  gross  aimual  income  for 
purposes  of  CRA.  The  CRA  regulations 
similarly  do  not  require  institutions  to 
verify  income  amounts;  thus, 
institutions  may  rely  on  the  gross 
annual  income  amount  provided  by 
borrowers  in  the  ordinary  course  of 
business. 

§ .42(c)(2)  Other  Loan  Data 


Ql.  Schedule  RC-C,  Part  II  of  the  Call 
Report  and  schedule  SB  of  the  TFR  do 
not  allow  financial  institutions  to  report 
loans  for  commercial  and  industrial 
purposes  that  are  secured  by  residential 
real  estate.  Loans  extended  to  small 
businesses  with  gross  annual  revenues 
of$l  million  or  less  may,  however,  be 
secured  by  residential  real  estate.  Is 
there  a  way  to  collect  this  information 
on  the  software  to  supplement  an 
institution 's  small  business  lending  data 
at  the  time  of  examination? 

Al.  Yes.  If  these  loans  promote 
community  development,  as  defined  in 
the  regulation,  the  institution  should 
collect  and  report  information  about 
these  loans  as  community  development 
loans.  Otherwise,  at  an  institution's 
option,  it  may  collect  and  maintain  data 
concerning  loans,  purchases,  and  lines 
of  credit  extended  to  small  businesses 
and  secured  by  residential  real  estate  for 
consideration  in  the  CRA  evaluation  of 
its  small  business  lending.  To  facilitate 
this  optional  data  collection,  the 
software  distributed  free-of-charge  by 
the  FFIEC  provides  that  an  institution 
may  collect  this  information  to 
supplement  its  small  business  lending 
data  by  choosing  loan  type,  "Other 
Secured  Lines/Loans  for  Purposes  of 
Small  Business,"  in  the  individual  loan 
data.  (The  title  of  the  loan  type,  "Other 
Secured  Lines  of  Credit  for  Purposes  of 
Small  Business,"  which  was  found  in 
the  instructions  accompanying  the  1996 
data  collection  software,  is  being 
changed  to  "Other  Secured  Lines/Loans 
for  Purposes  of  Small  Business"  in  order 
to  accinately  reflect  that  lines  of  credit 
and  loans  may  be  reported  under  this 
loan  type.)  This  information  should  be 
maintained  at  the  institution  but  should 
not  be  submitted  for  central  reporting 
purposes. 

Q2.  Must  an  institution  collect  data 
on  loan  commitments  and  letters  of 
credit? 

A2.  No.  Institutions  are  not  required 
to  collect  data  on  loan  commitments 
and  letters  of  credit.  Institutions  may, 
however,  provide  for  examiner 
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consideration  information  on  letters  of 
credit  and  commitments. 

Q3.  Are  commercial  and  consumer 
leases  considered  loans  for  purposes  of 
CRA  data  collection? 

A3.  Commercial  and  consumer  leases 
are  not  considered  small  business  or 
small  farm  loans  or  consumer  loans  for 
purposes  of  the  data  collection 

requirements  in  12  CFR  § .42(a)  & 

(c)(1).  However,  if  an  institution  wishes 
to  collect  and  maintain  data  about 
leases,  the  institution  may  provide  this 
data  to  examiners  as  "other  loan  data" 

under  12  CFR  § .42(c)(2)  for 

consideration  under  the  lending  test. 

§ ■42(d)  Data  on  affiliate  lending 

Ql.  If  an  institution  elects  to  have  an 
affiliate's  home  mortgage  lending 
considered  in  its  CRA  evaluation,  what 
data  must  the  institution  make  available 
to  examiners? 

Al.  If  the  affiliate  is  a  HMDA  reporter, 
the  institution  must  identify  those  loans 
reported  by  its  affiliate  under  12  CFR 
part  203  (Regulation  C,  implementing 
HMDA).  At  its  option,  the  institution 
may  either  provide  examiners  with  the 
affiliate's  entire  HMDA  Disclosure 
Statement  or  just  those  portions 
covering  the  loans  in  its  assessment 
area(s)  that  it  is  electing  to  consider.  If 
the  affiliate  is  not  required  by  HMDA  to 
report  home  mortgage  loans,  the 
institution  must  provide  sufficient  data 
concerning  the  affiliate's  home  mortgage 
loans  for  the  examiners  to  apply  the 
performance  tests. 

§ .43 — Content  and  Availability  of 

Public  File 

.43(a)  Information  Available  to  the 


Public 


^.43(a)(l)  Public  Comments 


Ql.  What  happens  to  comments 
received  by  the  agencies? 

Al.  Comments  received  by  a  Federal 
financial  supervisory  agency  will  be  on 
file  at  the  agency  for  use  by  examiners. 
Those  comments  are  also  available  to 
the  public  unless  they  are  exempt  fi-om 
disclosure  under  the  Freedom  of 
Information  Act. 

Q2.  Is  an  institution  required  to 
respond  to  public  comments? 

A2.  No.  All  institutions  should  review 
comments  and  complaints  carefully  to 
determine  whether  any  response  or 
other  action  is  warranted.  A  small 
institution  subject  to  the  small 
institution  performance  standards  is 
specifically  evaluated  on  its  record  of 
taking  action,  if  warranted,  in  response 
to  written  complaints  about  its 
performance  in  helping  to  meet  the 
credit  needs  in  its  assessment  area(s) 
(§ .26(a)(5)).  For  all  institutions, 


responding  to  comments  may  help  to 
foster  a  dialogue  with  members  of  the 
community  or  to  present  relevant 
information  to  an  institution's  Federal 
financial  supervisory  agency.  If  an 
institution  responds  in  writing  to  a 
letter  in  the  public  file,  the  response 
must  also  be  placed  in  that  file,  unless 
the  response  reflects  adversely  on  any 
person  or  placing  it  in  the  public  file 
violates  a  law. 

Q3.  May  an  institution  include  a 
response  to  its  CRA  Performance 
Evaluation  in  its  public  file? 

A3.  Yes.  However,  the  format  and 
content  of  the  evaluation,  as  transmitted 
by  the  supervisory  agency,  may  not  be 
altered  or  abridged  in  any  manner.  In 
addition,  cm  institution  that  received  a 
less  than  satisfactory  rating  during  its 
most  recent  examination  must  include 
in  its  public  file  a  description  of  its 
current  efforts  to  improve  its 
performance  in  helping  to  meet  the 
credit  needs  of  its  entire  community. 
The  institution  must  update  the 
description  on  a  quarterly  basis. 

§ .43(b)  Additional  Information 

Available  to  the  Public 

§ .43(b)(1)  Institutions  Other  Than 

Small  Institutions 

Ql.  Must  an  institution  that  elects  to 
have  affiliate  lending  considered 
include  data  on  this  lending  in  its 
public  file? 

Al.  Yes.  The  lending  data  to  be 
contained  in  an  institution's  public  file 
covers  the  lending  of  the  institution's 
affiliates,  as  well  as  of  the  institution 
itself,  considered  in  the  assessment  of 
the  institution's  CRA  performance.  An 
institution  that  has  elected  to  have 
mortgage  loans  of  an  affiliate  considered 
must  include  either  the  affiliate's 
HMDA  Disclosure  Statements  for  the 
two  prior  years  or  the  parts  of  the 
Disclosure  Statements  that  relate  to  the 
institution's  assessment  area(s),  at  the 
institution's  option. 

Q2.  Mayan  institution  retain  the 
compact  disc  provided  by  the  Federal 
Financial  Institution  Examination 
Council  that  contains  its  CRA 
Disclosure  Statement  in  its  public  file, 
rather  than  printing  a  hard  copy  of  the 
CRA  Disclosure  Statement  for  retention 
in  its  public  file? 

A2.  Yes,  if  the  institution  can  readily 
print  out  from  the  compact  disc  (or  a 
duplicate  of  the  compact  disc)  its  CRA 
Disclosure  Statement  for  a  consumer 
when  the  public  file  is  requested.  If  the 
request  is  at  a  branch  other  than  the 
main  office  or  the  one  designated 
branch  in  each  state  that  holds  the 
complete  public  file,  the  bank  should 
provide  the  CRA  Disclosure  Statement 


in  a  paper  copy,  or  in  another  format 
acceptable  to  the  requestor,  within  5 
calendar  days,  as  required  by 
§ .43(c)(2)(ii). 

§ .43(c)  Location  of  Public 

Information 

Ql.  What  is  an  institution's  "main 
office"? 

Al.  An  institution's  main  office  is  the 
main,  home,  or  principal  office  as 
designated  in  its  charter. 

§ .44 — Public  Notice  by  Institutions 

Ql .  Are  there  any  placement  or  size 
requirements  for  an  institution 's  public 
notice? 

Al.  The  notice  must  be  placed  in  the 
institution's  public  lobby,  but  the  size 
and  placement  may  vary.  The  notice 
should  be  placed  in  a  location  and  be  of 
a  sufficient  size  that  customers  can 
easily  see  and  read  it. 

§ .45 — Publication  of  Planned 

Examination  Schedule 

Ql .  Where  will  the  agencies  publish 
the  planned  examination  schedule  for 
the  upcoming  calendar  quarter? 

Al.  The  agencies  may  use  the  Federal 
Register,  a  press  release,  the  Internet,  or 
other  existing  agency  publications  for 
disseminating  the  list  of  the  institutions 
scheduled  to  for  CRA  examinations 
during  the  upcoming  calendar  quarter. 
Interested  parties  should  contact  the 
appropriate  Federal  financial 
supervisory  agency  for  information  on 
how  the  agency  is  publishing  the 
planned  examination  schedule. 
Q2.  Is  inclusion  on  the  list  of 
institutions  that  are  scheduled  to 
undergo  CRA  examinations  in  the  next 
calendar  quarter  determinative  of 
whether  an  institution  will  be  examined 
in  that  quarter? 

A2.  No.  The  agencies  attempt  to 
determine  as  accurately  as  possible 
which  institutions  will  be  examined 
during  the  upcoming  calendar  quarter. 
However,  whether  an  institution's  name 
appears  on  the  published  list  does  not 
conclusively  determine  whether  the 
institution  will  be  examined  during  that 
quarter.  The  agencies  may  need  to  defer 
a  planned  examination  or  conduct  an 
unforeseen  examination  because  of 
scheduling  difficulties  or  other 
circumstances. 

Appendix  A  to  Part — Ratings 

Ql .  Must  an  institution 's  performance 
fit  each  aspect  of  a  particular  rating 
profile  in  order  to  receive  that  rating? 

Al.  No.  Exceptionally  strong 
performance  in  some  aspects  of  a 
particular  rating  profile  may 
compensate  for  weak  performance  in 
others.  For  example,  a  retail  institution 
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to 


may 
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uses 


area, 
for  su 
excep : 


Qi 

be  ai 


Al. 
be  ad( 


non-branch  delivery  systems 
obtain  deposits  and  to  deliver  loans 
!  almost  all  of  its  loans  outside 
institution's  assessment  area. 
Assur  le  that  an  examiner,  after 
consi(  eration  of  performance  context 
and  o  her  applicable  regulatory  criteria, 
concli  ides  that  the  institution  has  weak 
perfoi  mance  under  the  lending  test 
criterfc  applicable  to  lending  activity, 
phic  distribution,  and  borrower 
charaiteristics  within  the  assessment 
he  institution  may  compensate 
;h  weak  performance  by 
ionally  strong  performance  in 
comn^nity  development  lending  in  its 
area  or  a  broader  statewide 
or  regional  area  that  includes  its 
assess  ment  area. 

Appei  idix  B  to  Part — CRA  Notice 


died 


What  agency  information  should 
to  the  CRA  notice  form? 

The  following  information  should 
ed  to  the  form: 


OO  ^-supervised  institutions  only:  The 
addre  !s  of  the  deputy  comptroller  of  the 
distrii  t  in  which  the  institution  is 
locate  i  should  be  inserted  in  the 
appro  3riate  blank.  These  addresses  can 
befotndat  12  CFR  4.5(a). 

OG  7-,  FDIC-,  and  Board-supervised 
institutions:  "Officer  in  Charge  of 
Super  I'ision"  is  the  title  of  the 
respo:  isible  official  at  the  appropriate 
Feder  i\  Reserve  Bank. 

Apper  dix  A — Regional  Offices  of  the  Bureau 
of  the  >nsus 

To  c  Jtain  median  family  income  levels  of 
census  tracts.  MSAs.  block  numbering  areas 
and  sti  tewide  nonmetropolitan  areas,  contact 
the  ap  jropriate  regional  office  of  the  Bureau 
ensus  as  indicated  below.  The  list 
the  states  covered  by  each  regional 


of  the 
shows 
office 


Atiant  i 

(404)  :J30-3833 
Alabakja,  Florida,  Georgia 

Bostoi 

(617)  424-0510 

Conne.  ::f/ruf.  Maine,  Massachusetts,  New 
Hamp  ;tiire,  Rhode  Island.  Vermont 

Charl(itte 

(704) 144-6144 

Distrk  t  of  Columbia.  Kentucky,  North 
Caroli  la.  South  Carolina,  Tennessee, 
Virgir 

Chica|o 

(708)  J6: 

Illinois. 

Dallas 

(214)  I  40-4470  or  (800)  835-9752 


2-1740 

Indiana,  Wisconsin 


Louisiana,  Mississippi,  Texas 

Denver 

(303)  969-7750 

Arizona,  Colorado,  Nebraska,  New  Mexico, 
North  Dakota,  South  Dakota,  Utah,  Wyoming 

Detroit 

(313)  25^-1875 

Michigan,  Ohio,  West  Virginia 

Kansas  City 

(913)551-6711 

Arkansas,  Iowa.  Kansas,  Minnesota, 
Missouri,  Oklahoma 

Los  Angeles 

(818)  904-6339 
California 
New  York 

(212)264-4730 

New  York,  Puerto  Rico 
Philadelphia 

(215)  597-8313  or  (215)  597-8312 

Delaware.  Maryland,  New  Jersey, 
Pennsylvania 

Seattle 

(206)  728-5314 

Alaska,  Hawaii,  Idaho,  Montana,  Nevada, 
Oregon,  Washington 

End  of  Text  of  the  Interagency 
Questions  and  Answers 

Dated:  April  27,  1999. 
Keith  J.  Todd, 

Executive' Secretary.  Federal  Financial 

Institutions  Examination  Council. 

[FR  Doc.  99-10841  Filed  4-30-99;  8:45  ami 

BILLING  CODE  4810-33-P;  621»-01-P;  6714-01-P; 
6720-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  l-lolding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than  May  18. 
1999. 
A.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Edward  Salomon,  Chicago,  Illinois 
cJid  Salvatore  Scambiatterra  (also 
known  as  Sam  Scott),  Park  Ridge, 
Illinois,  individually  and  as  voting 
trustees  of  shares  in  a  voting  trust),  to 
acquire  additional  voting  shares  of 
Greater  Chicago  Financial  Corp., 
Chicago,  Illinois,  and  thereby  indirectly 
acquire  Austin  Bank  of  Chicago, 
Chicago,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  28,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-11033  Filed  4-30-99;  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  28,  1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 


Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  East  Alabama  Financial  Group, 
Inc.,  Wedowee,  Alabama:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Small 
Town  Bank,  Wedowee,  Alabama  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  28,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-11032  Filed  4-30-99:  8:45  am] 

BILUNG  CODE  621 0-01 -F 
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FEDERAL  TRADE  COMMISSION 

[File  No.  9910112] 

Rohm  and  Haas  Company  et  al.; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  imfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  To  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  2,  1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Feighery  and  Wallace 
Easterling,  FTC/S-3627.  601 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580,  (202)  326-3520  or  (202)  326- 
2936. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  To  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 


obtained  from  the  FTC  Home  Page  (for 
April  22,  1999),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/ 
actions97.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3  Vz  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order 
("Agreement")  from  Rohm  and  Haas 
Company  ("Rohm  &  Haas")  and  Morton 
International,  Inc.  ("Morton")  to  resolve 
competitive  concerns  arising  out  of 
Rohm  &  Haas's  proposed  acquisition  of 
Morton.  Under  the  proposed  Order, 
Rohm  &  Haas  and  Morton 
("respondents")  would  divest  the 
Morton  business  of  producing  and 
selling  acrylic  water-based  polymers  for 
use  in  the  formulation  of  floor  care 
products. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  (60)  days,  the 
Commission  will  review  the  agreement 
and  comments  received  and  decide 
whether  to  withdraw  its  acceptance  of 
the  agreement  or  make  final  the 
agreement's  proposed  Order. 

The  proposed  complaint  alleges  that 
the  acquisition,  if  consummated,  would 
violate  section  7  of  the  Clayton  Act,  15 
U.S.C.  18,  as  amended,  and  section  5  of 
the  Federal  Trade  Commission  Act 
("FTC  Act"),  15  U.S.C.  45,  as  amended, 
in  the  market  for  the  sale  of  acrylic 
water-based  polymers  for  use  in 
formulation  of  floor  care  products 
("Water-Based  Floor  Care  Polymers"). 
According  to  the  proposed  complaint, 
Water-Based  Floor  Care  Polymers 
impart  essential  properties,  such  as 
hardness,  slip  resistance  and  gloss,  to 
floor  care  products.  Major  customers  of 


Water-Based  Floor  Care  Polymers  are 
product  formulators,  who  sell  finished 
floor  care  products,  such  as  polishes, 
mainly  to  industrial  and  institutional 
users,  including  factories,  schools  and 
retail  stores.  The  proposed  complaint 
alleges  that  the  Water-Based  Floor  Care 
Polymers  market  in  North  America  is 
highly  concentrated,  with  Rohm  &  Haas 
and  Morton  each  controlling  a 
significant  share  of  the  market.  The 
proposed  complaint  further  alleges  that 
the  effect  of  the  acquisition  may  be  to 
substantially  lessen  competition  and  to 
tend  to  create  a  monopoly  by,  among 
other  things,  eliminating  direct 
competition  between  Rohm  &  Haas  and 
Morton,  increasing  the  likelihood  that 
purchasers  of  Water-Based  Floor  Care 
Polymers  will  be  forced  to  pay  higher 
prices,  increasing  the  likelihood  Uiat 
technical  and  sales  services  provided  to 
customers  will  be  reduced,  and 
increasing  the  likelihood  that 
irmovation  will  be  reduced.  Customers 
have  complained  that  the  effect  of  the 
transaction,  if  permitted  to  close,  would 
be  increased  prices  for  floor  care 
polymers  and  reduced  technical  service, 
support,  and  innovation. 

Tne  proposed  complaint  further 
alleges  that  entry  into  the  Water-Based 
Floor  Care  Polymers  market  would  not 
be  timely,  likely,  or  sufficient  to  deter  or 
offset  the  adverse  effects  of  the 
acquisition  on  competition.  Entry  is 
difficult  in  this  market  because  of  the 
length  of  time  it  would  take  and  the 
expense  that  would  be  incurred  in 
building  appropriate  chemical 
production  facilities,  the  difficulty  in 
acquiring  the  technical  expertise 
necessary  to  produce  the  polymers,  and 
the  difficulty  in  gaining  recognition  in 
a  marketplace  in  which  customers  are 
reluctant  to  switch  from  proven 
suppliers. 

Tne  proposed  Order  is  designed  to 
remedy  the  anticompetitive  effects  of 
the  acquisition  in  the  North  American 
market  for  Water-Based  Floor  Care 
Polymers,  as  alleged  in  the  complaint, 
by  requiring  the  divestiture  of  Morton's 
Water-Based  Floor  Care  Polymers 
business.  Under  the  terms  of  the    ' 
proposed  Order,  respondents  are 
required  to  divest,  no  later  than  ten  (10) 
days  after  the  date  the  Commission 
accepts  the  Agreement  for  public 
comment,  Morton's  worldwide  Water- 
Based  Floor  Care  Polymers  business  to 
GenCorp,  Inc.  ("GenCorp").  GenCorp 
currently  produces  water-based 
polymers  for  use  in  the  graphics 
industry,  a  technology  and  production 
area  closely  related  to  Water-Based 
Floor  Care  Polymers.  Divestiture  of  the 
Morton  Water-Based  Floor  Care 
Polymers  business  to  GenCorp  is 
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desigi  ed  to  promote  the  viability  and 
compc  titiveness  of  the  divested 
busin(  ss  by  taking  advantage  of  the 
synerj  ies  that  may  be  afforded  through 
ination  with  GenCorp, 
uding  expertise  in  related 
i  stries  and  economies  of  scale 
i  ng  from  shared  research  and 
develc  pment,  overhead  and  production. 

proposed  Order  requires  that 
respoi  dents  divest  all  trade  secrets, 
low,  trade  marks  and  trade 
intellectual  property,  intangible 
and  business  information 
ling  purchasing,  sales,  marketing, 
licensing,  and  similar  information) 

to  Morton's  Water-Based  Floor 
P  alymers  business.  The  proposed 
ilso  requires  that  respondents 
provic  e  incentives  to  certain  employees 
denti  ied  by  the  acquirer  as  important 
:ontinued  competitiveness  and 

of  the  Water-Based  Floor  Care 
rs  business,  to  facilitate  their 
and  the  transfer  of  know-how. 
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si  pply  i 


peric  d 
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jcquirer. 

proposed  Order  requires  that 
respon  dents  provide  a  transitional 

of  products  to  the  acquirer.  The 
arrangement  provides  that 
ents  supply  to  the  acquirer,  for 
not  to  exceed  two  years,  the 
of  Morton  Water-Based  Floor 
P|)lymers.  The  second  transitional 

agreement  requires  that 
rodents  supply  to  the  acquirer,  for 
not  to  exceed  four  years, 
resin,  a  hard  resin  that 
the  flow  characteristics  of 
)ased  polymers.  These  supply 

are  designed  to  ensure  the 
viability  and  success  of  the 
in  the  Water-Based  Floor  Care 
market  by  providing  a 
and  continuous  supply  of 
products  to  customers.  The 
supply  agreements  are 
to  be  of  sufficient  duration  to 
acquirer  time  to  assimilate  the 
polymers  and  perfect  the 

processes,  in  its  own  plcints. 
This  p  ovision  also  provides  the 
acquin  (r  the  time  it  needs  to  work  with 
custon  lers  to  build  technical 
relatio  iships  and  gain  approvals  for  the 
u(its  it  manufactures  in  its  own 
,  a  critical  requirement  in  this 
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proposed  Order  also  provides  for 
of  an  Interim  Trustee 
that  respondents 
iously  perform  their 
ibilities  imder  the  proposed 
The  Interim  Trustee  will  oversee 
to  ensure  the  adequacy  of 
,  to  ensure  that  disputes 
the  parties  will  be  identified 
Ived  quickly,  clearly,  and 


impartially,  and  to  identify  possible 
violations  of  the  proposed  Order. 

If,  following  receipt  and  review  of 
public  comments  regarding  the 
proposed  Order,  the  Commission 
determines  to  disapprove  the  divestiture 
to  GenCorp,  respondents  are  required  to 
rescind  the  transaction  with  GenCorp, 
within  five  months,  and  divest  Morton's 
Water-Based  Floor  Care  Polymers 
business  to  an  acquirer  that  receives  the 
prior  approval  of  the  Commission.  The 
proposed  Order  also  provides  that  if 
respondents  fail  to  divest  the  Morton 
Water-Based  Floor  Care  Polymers 
business  as  required  by  the  proposed 
Order,  the  Commission  may  appoint  a 
Divestiture  Trustee  to  divest  the 
business,  together  with  Morton's 
Greenville,  South  Carolina, 
manufactiu-ing  facility.  This  provision 
gives  the  Trustee  the  flexibility  to  divest 
the  business  to  an  entity  not  already  in 
the  water-based  polymers  business. 

The  proposed  Order  requires 
respondents  to  provide  the  Commission, 
within  thirty  (30)  days  of  the  date  of 
Agreement  is  signed,  with  an  initial 
report  setting  forth  in  detail  the  manner 
in  which  respondents  will  comply  with 
the  provisions  relating  to  the  divestiture 
of  assets  and  the  appointment  and  work 
of  the  Interim  Trustee.  The  Order 
further  requires  respondents  to  provide 
the  Commission  with  a  report  of 
compliance  with  the  Order  within  sixty 
(60)  days  following  the  date  the  Order 
becomes  final  and  every  ninety  (90) 
days  thereafter  until  they  have  complied 
with  the  terms  of  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  or  the 
proposed  Order  or  in  any  way  to  modify 
the  terms  of  the  Agreement  or  the 
proposed  Order. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  99-10997  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  675(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-99-15] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  "To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

1 .  National  Birth  Defects  Prevention 
Study— (0920-00 1 0)— Revision- 
National  Center  for  Environmental 
Health  (NCEH).  The  Division  of  Birth 
Defects  and  Pediatric  Genetics  (DBDPG), 
NCEH  has  been  monitoring  the 
occurrence  of  serious  birth  defects  and 
genetic  diseases  in  Atlanta  since  1967 
through  the  Metropolitan  Atlanta 
Congenital  Defects  Program  (MACDP). 
The  MACDP  is  a  population-based 
surveillance  system  for  birth  defects  in 
the  5  coimties  of  Metropolitan  Atlanta. 
Its  primary  purpose  is  to  describe  the 
spatial  and  temporal  patterns  of  birth 
defects  occurrence  and  serve  as  an  early 
warning  system  for  new  teratogens. 
Since  1993,  the  DBDPG  has  also  been 
conducting  the  Birth  Defects  Risk  Factor 
Surveillance  (BDRFS)  study,  a  case- 
control  study  of  risk  factors  for  selected 
birth  defects. 

Infants  with  birth  defects  are 
identified  through  MACDP  and 
maternal  interviews.  Clinical/laboratory 
tests  are  conducted  on  approximately 
300  cases  and  100  controls  per  year. 
Controls  are  selected  from  among 
normal  births  in  the  same  population. 
OMB  approval  (OMB  0920-0010)  for 
MACDP  and  BDRFS  was  renewed  in 
1996  and  will  expire  30  September 
1999. 

This  request  is  for  a  3-year  renewal 
with  several  changes  listed  below 
including  a  change  in  the  study  name: 


1.  In  1996,  MACDP  was  still  obtaining 
assistance  from  more  than  10  Atlanta 
hospitals  to  conduct  birth  defects 
surveillance.  Therefore,  MACDP 
renewed  its  OMB  approval  at  that  time. 
In  1997,  however,  the  State  of  Georgia 
exercised  its  option  to  require  the 
reporting  of  birth  defects  under  the 
state's  disease  reporting  regulations, 
which  list  birth  defects  as  a  condition 
whose  reporting  is  required  by  law.  The 
Georgia  Division  of  Health  authorized 
the  CDC  to  serve  as  its  agent  in  the 
collection  of  these  case  reports.  MACDP 
findings  are  shared  with  the  state.  Since 
birth  defects  surveillance  in  Atlanta  is 
now  a  state  requirement,  the  CDC  is  no 
longer  requesting  OMB  clearance  for 
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Forms 


this  activity.  Therefore,  the  Division  of 
Birth  Defects  and  Pediatric  Genetics  is 
not  seeking  renewal  of  its  OMB 
clearance  for  the  surveillance  activities 
involved  in  MACDP. 

2.  The  BDRFS  is  now  called  the 
National  Birth  Defects  Prevention 
Study.  The  major  components  of  this 
study  have  not  changed.  Infants  with 
birth  defects  are  identified  through 
MACDP.  Control  infants  are  selected 
from  birth  hospitals  in  the  same 
population.  Mothers  of  case  and  control 
infants  are  interviewed  by  phone  about 
their  medical  history,  pregnancies, 
enviromnental  exposures  and  lifestyle. 
The  interview  still  takes  about  1  hour 
but  it  is  now  a  computer-based 


interview  and  answers  are  entered 
directly  into  the  database  instead  of 
recorded  on  paper.  Another  change  from 
the  BDRFS  is  that  we  are  no  longer 
asking  participants  to  come  to  a  clinic 
for  blood  drawing.  Instead  of  using 
blood  to  study  genetic  risk  factors  for 
birth  defects,  we  will  be  studying  DNA 
from  cheek  cells.  After  completing  the 
interview,  participants  are  sent  a  packet 
in  the  mail  and  are  asked  to  collect 
cheek  cells  using  small  brushes  from  the 
mother,  father,  and  infant.  The  brushes 
containing  cheek  cells  are  then  sent 
back  to  the  lab  by  mail.  The  cheek  cell 
kits  will  include  $20.00  as  an  incentive 
to  complete  them  and  send  them  back. 
The  cost  to  the  respondents  is  $0.00. 


NBDPS  case/cx)ntrol  interview 
Biologic  specimen  collection  ... 

Total  


No.  of 
respondents 


400 
1,200 


No.  of 

responses/re- 
spondents 


Avg.  burden/ 
response 
(in  hrs.) 


1 


.1666 


Total 
Burden 
(in  tirs.) 


400 
400 


800 


2.  Case-Control  Study  of  Lifetime 
Exposure  to  Drinking  Water  Disinfection 
By-products  (DBPs)  and  Bladder  Cancer 
in  Pet  Dogs— New — National  Center  for 
Envirormiental  Health  (NCEH).  Current 
drinking  water  treatment  practices  in 
the  U.S.  typically  include  disinfection 
to  control  the  pathogenic  organisms 
responsible  for  waterborne  diseases. 
Chlorine  is  the  most  commonly  used 
chemical  for  drinking  water 
disinfection;  however,  chlorine  reacts 
with  other  drinking  water  contaminants 


to  generate  compounds  that  may  cause 
cancer  (e.g.,  bladder  cancer)  in  people. 
The  long  latency  period  for  the 
development  of  bladder  cancer  and  the 
difficulty  in  reconstructing  water 
consumption  and  exposure  history 
make  it  difficult  to  verify  the  association 
between  DBPs  exposm-e  and  bladder 
cancer  occurrence  that  has  been 
reported  in  human  epidemiologic 
studies.  It  would  be  useful  to  have  an 
cdtemative  method  to  examine  this 
association.  We  propose  to  conduct  a 


case-control  study  of  pet  dogs  to  test  the 
hypothesis  that  consumption  of  water 
containing  chlorination  DBPs  increases 
the  dogs'  risk  for  canine  bladder  cancer 
in  a  dose-dependent  maimer. 
Specifically,  we  are  interested  in 
examining  the  type  of  water  disinfection 
treatment  (chlorination,  chloramination, 
or  no  disinfection)  of  the  tap  water 
consimied  by  dogs  with  and  without 
bladder  cancer.  The  total  cost  to 
respondents  is  $0.00. 


Respondents 

No.  of 
respondents 

Responses/ 
respondents 

Avg.  burden 
per  respond- 
ent 
(in  hrs.) 

Total  burden 
(in  hrs.) 

Recaiiting  Project  Participants  

430 
400 

1 

1 

.08333 

115 
33 

Telephone  Interview  

Total  

148 

Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
(FR  Doc.  99-10971  Filed  4-30-99;  8:45  am] 

BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-11-99J 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Himian 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington.  EK:  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Proiect 

1.  Evaluation  of  Customer  Satisfaction 
of  the  Centers  for  Disease  Control  and 
Prevention  (CDC)  Internet  Home  Page 
and  Links — New — CDC  proposes  to 
conduct  consumer  satisfaction  research 
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around  Its  Internet  site  in  order  to 
determine  whether  the  information, 
servicea,  and  materials  on  this  web-site 
are  pres  ented  in  an  appropriate 
technol  igical  format  and  whether  it 
meets  tlie  needs,  wants,  and  preferences 
of  visiters  or  "customers"  to  the  Internet 
site. 
Infoniiation  on  the  site  focuses  on 


disease 


prevention,  health  promotion, 


and  epidemiology.  The  site  is  designed 
to  serve  the  general  public,  persons  at 
risk  for  disease,  injury,  and  illness,  and 
health  professionals.  This  research  will 
ensure  that  these  audiences  have 
opportunity  to  provide  "customer 
feedback"  regarding  the  value  and 
effectiveness  of  the  information, 
services,  and  products  of  the  CDC  web- 


site and  whether  these  materials  are 
easy  to  access,  clear,  and  informative. 
The  initial  60  day  Federal  Register 
Notice  was  solely  for  the  evaluation  of 
the  National  Center  for  HIV,  STD,  and 
TB  Prevention  (NCHSTP)  website,  but 
has  since  been  modified  to  include  the 
entire  Agency.  The  total  annual  burden 
hours  are  30,667. 


Respondents 


Number  of 
respondents 


Number  of  re-  j    Average  bur- 
sponses  per         den  per  re- 
respondent     ,  sponse  (in  hrs) 


Visitors  t )  CDC  Internet  Site 


184,000 


1 


0.1 


Nancy  C  leal 

Acting  A  isociate 
and  Eva!  lation 
and  Pre\^ntion 
[FR  Doc 

BILLING 


Director  for  Policy,  Planning 
,  Centers  for  Disease  Control 
(CDC). 
99-10970  Filed  4-30-99;  8:45  am) 

4163-18-P 


OIOE 


RtM 
kNSE 


HUMAN  SERVICES 


Food  a^d  Drug  Administration 

The  2000  FDA  Science  Forum — FDA 
and  tt>e  Science  of  Safety:  New 
Perspe^ives 


Food  and  Drug  Administration, 


AGENCY 

HHS. 

ACTION:  ^lotice  of  meeting 


The  F  Dod  and  Drug  Administration 
(FDA),  Office  of  Science,  is  announcing 
the  folic  wing  meeting  entitled  "The 
2000  FE  A  Science  Forum— FDA  and  the 
Science  of  Safety:  New  Perspectives." 
The  fon  im  is  devoted  to  the 
present)  tion  and  sharing  of  data, 
knowle(  [ge,  and  ideas  among  the  diverse 
disciplines  of  risk  management.  The 
fonun  V  ill  bring  FDA  scientists  together 
with  in<  iustry,  academia,  government 
agencieit,  consumer  groups,  and  the 
public  t )  explore  the  scientific  and 
practica  I  issues  related  to  the  safety 
evaluatj  on  and  risk  management  of 
FDA-rej  ulated  products. 

Co-spansored  by  FDA's  Office  of 
Science  the  American  Association  of 
Pharmaceutical  Scientists,  FDA's  Office 
of  Women's  Health,  FDA's  Chapter  of 
Sigma  >!,  and  the  Scientific  Research 
Society, 

Date  I  md  Time:  The  forum  will  be 
held  on  Monday,  February  14,  2000, 
from  8:30  a.m.  to  6  p.m.,  and  Tuesday, 
Februaiy  15,  2000,  from  8:30  a.m.  to  5 
p.m. 

Local  on:  Washington  Convention 
Center,  rms.  29  to  32  (lower  level),  and 
Hall  C  ( jpper  level),  900  Ninth  St.  NW. 
Washin^on,  DC  20001. 


Contact:  Susan  A.  Homire,  Food  and 
Drug  Administration,  Office  of  Science 
(HF-33),  5600  Fishers  Lane,  Rockville, 
MD  20857,  301-827-3366,  e-mail 
"shomire@oc.fda.gov". 

Registration:  Registration  information 
will  be  provided  at  a  later  date. 
SUPPLEMENTARY  INFORMATION:  Speakers 
emd  panelists  will  address  emerging 
issues  in  the  safety  assessment  of  foods, 
drugs,  biologies,  and  medical  devices. 
Plenary  lectures  and  discussion  groups 
will  provide  perspectives  on  the 
following  topics:  (1)  Walking  and 
Talking:  The  Art  and  Science  of  Risk 
Communication,  (2)  Contemporary 
Issues  in  Risk  Assessment,  (3) 
Postmarket  SiuT^eillance — Beyond 
Passive  Surveillance,  (4)  The  Food 
Sjifety  Initiative — The  Risk  Perspective, 
(5)  Risk  and  Gender  Effects,  and  (6)  Risk 
Assessment  in  Action. 

Dated:  April  26,  1999. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  99-11057  Filed  4-30-99;  8:45  am] 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Microbiology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  The 
Microbiology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 


General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  20,  1999,  9:45  a.m.  to  6:30 
p.m.,  and  May  21,  1999,  8:30  a.m.  to 
4:30  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Freddie  M.  Poole, 
Center  for  Devices  and  Radiological 
Health  (HFZ-440),  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville,  MD.  20850,  301-594-2096,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12517.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  May  20,  1999,  the 
committee  will  discuss  and  make 
recommendations  on  a  premarket 
notification  submission  for  a  qualitative 
in  vitro  diagnostic  assay  intended  for 
the  detection  of  human  cytomegalovirus 
(CMV)  deoxyribonucleic  acid  (DNA)  in 
human  peripheral  white  blood  cells  and 
its  labeling.  The  focus  of  the  discussion 
will  be  the  appropriate  use  of  signal 
amplification  terminology.  The 
committee  will  also  discuss,  make 
recommendations,  and  vote  on  a 
premarket  approval  application  (PMA) 
supplement  for  an  in  vitro  diagnostic 
target-amplified  nucleic  acid  probe  test 
used  for  the  detection  of  Mycobacterium 
tuberculosis  complex  in  sediments 
prepared  from  sputum  (induced  or 
expectorated),  bronchial  specimens,  or 
tracheal  aspirates.  The  device  as 
modified  is  indicated  for  use  of  acid-fast 
bacilli  (AFB)  smear  negative  and  AFB 
smear  positive  respiratory  specimens  for 
the  diagnosis  of  active  pulmonary 
tuberculosis  disease.  On  May  21,  1999, 
the  committee  will  discuss,  make 
recommendations,  and  vote  on  a  PMA 
for  an  in  vitro  diagnostic  qualitative 
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device  to  detect  immunoglobulin  G 
(IgG)  antibodies  to  parvovirus  Bl9  as  a 
marker  of  previous  infection  in  human 
serum  and  plasma.  The  IgG  test  is 
indicated  for  use  in  all  women  where 
there  is  a  suspicion  of  exposure  to 
parvovirus  Bl9.  The  committee  will  also 
discuss,  make  recommendations,  and 
vote  on  a  PMA  for  an  in  vitro  diagnostic 
qualitative  device  to  detect  IgM 
antibodies  to  parvovirus  Bl9  in  human 
serum  and  plasma.  The  IgM  test  is 
indicated  for  use  in  conjunction  with 
the  parvovirus  Bl9  IgG  enzyme 
immunoassay  to  determine 
immunological  status  during  the  first 
trimester  of  pregnancy  and  for  the 
testing  of  pregnant  women  who  have 
sonographic  evidence  of  abnormal  fetal 
development,  such  as  hydrops  fetalis,  or 
who  had  an  adverse  outcome,  such  as 
fetal  death  or  premature  delivery  with 
fetal  abnormalities. 

Procedure:  On  May  20,  1999,  from 
9:45  a.m.  to  6:30  p.m.,  and  on  May  21, 
1999,  from  9:30  a.m.  to  4:30  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  10,  1999.  On  May  20, 
1999,  oral  presentations  from  the  public 
will  be  scheduled  between 
approximately  11:15  a.m.  and  11:45  a.m. 
and  between  approximately  3:30  p.m. 
and  4  p.m.  On  May  21,  1999,  oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:15 
a.m.  and  10:45  a.m.  and  between 
approximately  2  p.m.  and  2:30  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  May  10,  1999, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberation:  On 
May  21,  1999,  from  8:30  a.m.  to  9:30 
a.m.,  the  meeting  will  be  closed  to  the 
public  to  permit  discussion  and  review 
of  trade  secret  and/or  confidential 
commercial  information  (5  U.S.C. 
552b(c){4))  relating  to  present  and  future 
agency  issues. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  April  26,  1999. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  99-10982  Filed  4-30-99;  8:45  am] 
BILUNG  CODE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1101-N2] 

Medicare  Program;  Meetings  of  the 
Competitive  Pricing  Demonstration 
Area  Advisory  Committee,  Maricopa 
County,  AZ 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Revised  notice  of  meetings. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  meetings  of 
the  Area  Advisory  Committee  for  die 
Maricopa  County  Competitive  Pricing 
Demonstration. 

The  Balanced  Budget  Act  of  1997 
(BBA)  requires  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  to  establish  a 
demonstration  project  under  which 
payments  to  Medicare+Choice 
organizations  in  designated  areas  are 
determined  in  accordance  with  a 
competitive  pricing  methodology.  The 
BBA  requires  the  Secretary  to  appoint 
an  Area  Advisory  Committee  (AAC)  in 
the  designated  area  to  advise  on 
implementation  of  the  project,  including 
the  marketing  and  pricing  of  the  plan 
and  other  factors.  AAC  meetings  are 
open  to  the  public. 
DATES:  The  revised  schedule  for 
meetings  is  May  18  and  19,  1999,  from 
8:30  a.m.  until  5  p.m.,  m.s.t.,  and  June 
7  and  8,  1999,  from  8:30  a.m.  until  5 
p.m.,  m.s.t. 

ADDRESSES:  The  meetings  on  May  18 
and  19,  1999,  and  June  7  and  8.  1999, 
will  be  held  at  the  YWCA  of  the  USA, 
Leadership  Development  Conference 
Center.  9440  North  25th  Avenue, 
Phoenix,  AZ  85021,  (602)  944-0569. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  C.  Abbott,  Regional 
Administrator,  Health  Care  Financing 
Administration,  75  Hawthorne  Street. 
4th  Floor,  San  Francisco,  CA  94105. 
(415)744-3501. 

SUPPLEMENTARY  INFORMATION:  Section 
4011  of  the  Balanced  Budget  Act  of  1997 
(BBA)  requires  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  to  establish  a 
demonstration  project  under  which 
payments  to  Medicare+Choice 
organizations  in  designated  areas  are 
determined  in  accordance  with  a 
competitive  pricing  methodology. 

Section  4012(a)  of  the  BBA  requires 
the  Secretary  to  appoint  a  Competitive 
Pricing  Advisory  Committee  to  make 
recommendations  concerning  the 


designation  of  areas  for  the  project  and 
appropriate  research  designs  for 
implementation.  Once  an  area  is 
designated  as  a  demonstration  site, 
section  4012(b)  of  the  BBA  requires  the 
Secretary  to  appoint  an  Area  Advisory 
Committee  (AAC)  to  advise  on  the 
marketing  and  pricing  of  the  plan  in  the 
area  and  other  factors. 

This  notice  announces  the  revised 
schedule  of  meetings  of  the  Maricopa 
County  AAC.  We  originally  published  a 
schedule  of  the  Maricopa  County  AAC 
meetings  in  the  March  11,  1999.  issue  of 
the  Federal  Register,  at  64  FR  12173. 
This  notice  adds  one  day  to  the  third 
AAC  meeting  and  adds  a  fourth 
meeting.  The  second  day  of  both 
meetings  (May  19  and  June  8)  may  be 
subject  to  cancellation. 

The  Maricopa  County  AAC  will  meet 
for  the  purpose  of  advising  the  Secretary 
on  how  the  project  will  be 
implemented.  The  AAC  is  composed  of 
representatives  of  health  plans, 
providers,  employers,  and  Medicare 
beneficiaries  in  the  area.  The  AAC  is 
composed  of  representatives  of  health 
plans,  providers,  employers,  and 
Medicare  beneficiaries  in  the  area.  The 
Maricopa  County  AAC  members  are: 
Joseph  Anderson,  Schaller  Anderson 
Inc.;  Rick  Badger.  Pacificare  of  Arizona; 
Reginald  Ballantyne  ffl.  PMH  Health 
Resources.  Inc.;  Donna  Buelow,  Arizona 
State  Retirement  System;  Charles 
Cohen,  Arizona  Department  of 
Insurance;  John  Hensing,  M.D., 
Samaritan  Health  Systems;  Mary  Lynn 
Kasunic,  Area  Agency  on  Aging;  Anne 
Lindeman,  Governor's  Advisory  Council 
on  Aging;  Ben  Lopez,  Honeywell  Corp.. 
Thomas  Marreel,  William  M.  Mercer 
Associates;  Anthony  Mitten,  Maricopa 
Coimty  Medical  Society;  Edward 
Munno,  Jr..  Intergroup  of  Arizona; 
Susan  Navran,  Blue  Cross  Blue  Shield  of 
Arizona;  Erik  Olsen,  D.D.S.,  American 
Association  of  Retired  Persons;  Leland 
Peterson.  Sun  Health  Corp.;  Donna 
Redford,  Arizona  Bridge  to  Independent 
Living;  Herb  Rigberg.  M.D.,  Health 
Services  Advisory  Group;  Martha 
Taylor.  Arizona  SHIP;  Clyde  Wright, 
M.D.,  Cigna  of  Arizona;  Arthur  Pelberg, 
M.D.,  Schaller  Anderson  Inc.;  Joseph 
Hanss.  M.D.,  physician;  and  Phyllis 
Biedess,  Director,  AHCCCS.  In 
accordance  with  section  4012(b)  of  the 
BBA,  the  AAC  will  exist  for  the  duration 
of  the  project  in  the  area,  expected  to  be 
5  years  from  the  Januafy  1,  2000,  start 
date. 

The  Maricopa  County  AAC  held  its 
first  two  meetings  on  March  31 ,  1999, 
and  April  20,  1999. 

The  third  meeting  will  be  extended 
for  a  second  day.  The  third  meeting  will 
now  take  place  on  May  18  and  19,  1999. 
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However,  the  second  day  of  the  meeting 
(May  19)  is  subject  to  cancellation.  The 
agenda  will  include  a  detailed 
discussion  of  a  standard  benefit 
packag^,  a  detailed  discussion  and 
possible  decision  on  the  government 
contribution,  and  any  other  issues 
outstanding. 

A  fou  rth  meeting  of  the  Maricopa 
County  AAC  will  take  place  on  June  7 
and  8,  1999.  However,  the  second  day 
of  the  lieeting  (June  8)  is  subject  to 
cancellation.  This  meeting  will 
summarize  the  decisions  made  in  earlier 
meetings,  decide  on  the  standard  benefit 
package,  and  continue  the  discussions 
and  make  final  decisions  on  any 
outstanding  issues  from  the  previous 
meetings. 

Individuals  or  organizations  that  wish 
to  maka  5-minute  oral  presentations  on 
the  ageida  issues  mentioned  in  the 
three  p^ceding  paragraphs  should 
contact  Ithe  San  Francisco  Regional 
Administrator  by  12  noon  for  each  of 
the  following  days: 
May  7,  il999,  for  the  third  meeting. 
May  27i  1999,  for  the  fourth  meeting. 

Anyone  who  is  not  scheduled  to 
speak  niay  submit  written  comments  to 
the  Sani  Francisco  Regional 
Admini  strator  by: 

May  1 1   1999,  for  the  third  meeting. 
May  28  1999,  for  the  fourth  meeting. 
These  meetings  are  open  to  the  public, 
but  atte  adance  is  limited  to  space 
availab  e. 


Budget 

U.S.C.l 

Pub.  L 

10(a)). 

(Catalog 

Program 

Insurande 

Med 

Insurande 


Authority:  Section  4012  of  the  Balanced 
of  1997,  Pub.  L.  105-33  (42 
:^5w-23  note)  and  section  10(a)  of 
1 2^63  (5  U.S.C.  App.2,  Section 


of  Federal  Domestic  Assistance 
No.  93.773,  Medicare — Hospital 
;  and  Program  No.  93.774, 
-Supplementary  Medical 
Program) 


Dated:  April  28,  1999. 
Nancy- Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 

Administration. 

[PR  Doc.  99-11062  Filed  4-30-99;  8:45  am] 

BU.UNG  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1891. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Uncompensated 
Services  Reporting  and 
Recordkeeping— 42  CFR  124,  Subpart  F 
(OMB  No.  0915-0077):  Revision 

Titles  VI  and  XVI  of  the  Public  Health 
Service  Act,  commonly  known  as  the 
Hill-Burton  Act,  provide  for  government 
grants  and  loans  for  construction  or 
renovation  of  health  care  facilities.  As  a 
condition  of  receiving  this  construction 
assistance,  facilities  are  required  to 
provide  a  "reasonable  volume"  of 
services  to  persons  unable  to  pay. 
Facilities  are  also  required  to  provide 
assurances  periodically  that  the 
required  level  of  uncompensated  care  is 
being  provided,  and  to  follow  certain 
notification  and  recordkeeping 
procedures.  These  requirements  are 
referred  to  as  the  uncompensated 
services  assiuance. 

The  regulations  contain  provisions  for 
reporting  to  the  government  the  amount 
of  free  care  provided,  as  well  as 
provisions  for  following  certain 
notification  and  recordkeeping 
procedures.  All  of  these  regulations  are 
included  in  this  clearance  request.  The 
Uncompensated  Services  Assurance 
Report  (USAR)  (HRSA  form  710)  is  one 
of  the  methods  of  reporting  the  amount 
of  free  care  provided.  There  are  no 
changes  to  the  USAR  form.  There  will 
be  a  significant  reduction  in  the  burden 
from  the  previous  request  for  OMB 
approval  since  many  facilities  have  met 
their  obligations  over  the  last  3  years.  In 
addition,  now  that  most  now  facilities 
are  having  a  substantial  compliance 
review  done  aimually,  very  few 
facilities  need  to  submit  the  USAR  form. 
Burden  estimates  are  as  follows: 


Requirement 


Number  of 
respondents 


Responses 

per 
respondent 


Total 
responses 


Burden  per 
response 


Total  burden 
hours 


Disdosufe  requirements  (42  CFR): 

Pubjished  Notices  (124.504  (a)) 

Individual  Notices  (124.504  (c)) 

Determinations  of  Eligibility  (124.507) 

Reportin  J  Requirements  Form  710: 

US/ R  (124.509  (a))  

Complaint  Information  124.511  (a): 

individuals 

Facilities  

App  ication  for  Compliance  Alternative  for  Public  Fa- 

ciities  (124.513  (c)) 

Annjal  Certification  for  Public  Facilities  (124.509  (b)) 
App  ication  for  Compliance  Alternative  for  Small  Ob- 

lidation  Facilities  (124.514(c))  

Annjal  Certification  for  Small  Obligation  Facilities 

(124.509(c))  

App  ication  for  Compliance  Alternative  for  Charitable 
F  icilities  (124.516(c)) 


389 

389 
389 

10 

10 
10 

4 

195 

0 

1 

2 


1 

1 

396 

1 

1 
1 

1 
1 

0 

1 

1 


389 

389 

154,044 

10 

10 
10 

4 

195 

0 
1 
2 


.75 
43.6 
.75 


11 


.25 
.5 


.5 


.5 


292 

16,960 
115,533 

110 

3 
5 

24 
98 

0 

1 

12 
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Requirement 


Annual      Certification 
(124.516(c))  


for     Charitable     Facilities 


Subtotal:  Reporting  and  Disclosure 


Number  of  re- 
spondents 


26 


Responses 
per  respond- 
ent 


Total  re- 
sponses 


26 


Burden  per  re- 
sponse 


Total  burden 
hours 


13 


133,051 


Requirement 


Nonalternative  Facilities  (124.510(a)) 

Small  Obligation  Facilrties  (124.510(b)) 

Public  Facilities  (124.510(b))  

Charitable  Facilities  (124.510(b))  


Subtotal:  Recordkeeping 


Number  of 
recordkeepers 


389 

*0 

*0 

0 


Hours 


50 
0 
0 
0 


Recordkeeping 
burden 


19,450 
0 
0 
0 


19,450 


./m^1P=.n^!fJf'^'''^'?®  ^?^^'  ttie  public  facilities  compliance  altemative.  the  charitable  facilities  compliance  alternative   and  the  small  oWloation 
compliance  altemative  to  maintain  qualification  documents.  These  are  ordinarily  retained  by  facilities,  so  there  is  no  burden  ooiigation 


Total  burden  for  this  project  is 
estimated  to  be  152,501  hours.  Send 
conunents  to  Susan  G.  Queen,  Ph.D., 
HRSA  Reports  Clearance  Officer,  Room 
14-33,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  April  27,  1999. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  99-11050  Filed  4-30-99;  8:45  am] 

BILLING  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  0MB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 


proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1891. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Progress  Reports  for 
Continuation  Training  Grants  (OMB 
No.  0915-0061)— Extension 

The  HRSA  Progress  Reports  for 
Continuation  Training  Grants  are  used 
for  the  preparation  and  submission  of 
continuation  applications  for  Title  VII 
and  VIII  health  professions  and  nursing 
education  and  training  programs.  The 
Uniform  Progress  Report  measures 
grantee  success  in  meeting  (1)  the 
objectives  of  the  grant  project  and  (2) 
the  cross-cutting  outcomes  developed 
for  the  Bureau's  education  and  training 
programs.  The  first  part  of  the  progress 
report  is  designed  to  collect  information 
to  determine  whether  sufficient  progress 


has  been  made  on  the  approved  project 
objectives,  as  grantees  must  demonstrate 
satisfactory  progress  to  warrant 
continuation  of  funding.  The  second 
part  of  the  progress  report  contains 
selected  tables  from  the  Comprehensive 
Performance  Management  System 
(CPMS)  reflecting  the  seven  indicators 
that  have  been  identified.  Progress  will 
be  measured  based  on  the  objectives  of 
the  grant  project  and  outcome  measures 
and  indicators  developed  by  the  Biu^au 
to  meet  requirements  of  the  Government 
Performance  and  Resuhs  Act  (GPRA). 

To  respond  to  the  requirements  of 
GPRA,  the  Bureau  developed  goals, 
outcomes  and  indicators  that  provide  a 
framework  for  collection  of  outcome 
data  for  its  Titles  VII  and  VIII  programs. 
An  outcome  based  performance  system 
is  critical  for  measuring  whether 
program  support  is  meeting  national 
health  workforce  objectives.  At  the  core 
of  the  performance  measurement  system 
are  found  cross-cutting  goals  with 
respect  to  workforce  quality,  supply, 
diversity  and  distribution  of  the  health 
professions  workforce.  A  demonstration 
project  to  assess  availability  of  the  data 
needed  to  support  the  indicators  was 
conducted,  and  data  from  this  project 
are  currently  being  analyzed. 

The  progress  report  will  be 
completely  automated  in  fiscal  year 
2000,  allowing  the  grantees  to  obtain, 
complete,  and  submit  the  report 
electronically. 

The  burden  estimate  is  as  follows: 


Fonm 

Number  of 
respondents 

Response  per 
respondent 

Total 
responses 

Hours  per 
response 

Total  burden 
hours 

Progress  Report 

800 

1 

800 

20 

16.000 
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Send 
Ph.D., 
Room 
Fishers 
Writter 
within 

Dated 
Jane  Harrison 

Director 


comments  to  Susan  G.  Queen, 
HRSA  Reports  Clearance  Officer, 
-33,  Parklawn  Building,  5600 
Lane,  Rockville.  MD  20857. 
comments  should  be  received 
jO  days  of  this  notice. 

April  27.  1999. 


Coord  in  it  ion 


Division  of  Policy  Review  and 


[FR  Doc 

BILLING 


99-11051  Filed  4-30-99;  8:45  am] 

4160-15-P 


CQOE 


DEPAP  rMENT  OF  HEALTH  AND 
HUMAr^  SERVICES 

Health  Resources  And  Services 

Administration 

1 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  coinpliance  with  the  requirement 
for  opp  Jrtunity  for  public  comment  on 
proposid  data  collection  projects 
(sectior  3506(c)(2)(A)  of  Title  44,  United 
States  C  ode,  as  amended  by  the 
Paperwark  Reduction  Act  of  1995, 
Public  .aw  104-13),  the  Health 
Resourc  ;es  and  Services  Administration 


(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1891. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Health  Professions 
Student  Loan  (HPSL)  and  Nursing 
Student  Loan  (NSL)  Programs:  Forms 
(OMB  No.  0915-0044)— Revision 

The  HPSL  Program  provides  long- 
term,  low-interest  loans  to  students 


attending  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
podiatric  medicine,  and  pharmacy.  The 
NSL  Program  provides  long-term,  low- 
interest  loans  to  students  who  attend 
eligible  schools  of  nursing  in  programs 
leading  to  a  diploma  in  nursing,  an 
associate  degree,  a  baccalaureate  degree, 
or  a  graduate  degree  in  nursing. 
Participating  HPSL  and  NSL  schools  are 
responsible  for  determining  eligibility  of 
applicants,  making  loans,  and  collecting 
monies  owed  by  borrowers  on  their 
outstanding  loans.  The  deferment  form 
(HRSA  form  519)  provides  the  schools 
with  documentation  of  a  borrower's 
eligibility  for  deferment.  The  Annual 
Operating  Report  (AOR— HRSA  form 
501)  provides  the  Federal  Government 
with  information  from  participating  and 
non-participating  schools  (schools  that 
are  no  longer  granting  loans  but  are 
required  to  report  and  maintain  program 
records,  student  records,  and  repayment 
records  until  all  student  loans  are  repaid 
in  full  and  all  monies  due  the  Federal 
Government  are  returned)  relating  to 
HPSL  and  NSL  program  operations  and 
financial  activities. 

The  estimated  annual  response 
burden  is  as  follows: 


Form 


Number 
of  responses 


Responses 

per 
respondent 


Total 
responses 


Hours 

per 

respondent 


Total 
burden  hours 


Deferme  nt 
AOR  50    . 


519 


Totjl 


10,358 
1,302 


10,358 
1,302 


10  minutes 
4  


11,660 


1,726 
5,208 


6.934 
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Send 
Ph.D., 
Room 
Fishers 
Writter 
within 

Dated 

Jane 

Director 
Coordin  ition 


comments  to  Susan  G.  Queen, 
HRSA  Reports  Clearance  Officer, 
-33,  Parklawn  Building,  5600 
Lane.  Rockville,  MD  20857. 
comments  should  be  received 
)0  days  of  this  notice. 

April  27,  1999. 
Hanson, 


[FR  Dor 


Division  of  Policy  Review  and 

tion. 

99-11052  Filed  4-30-99;  8:45  am] 


BILLING  C  QOE  4160-1S-P 


DEPAFTTMENT  OF  HEALTH  AND 
HUMAli  SERVICES 

Health  Resources  and  Services 
Admin^tration 

Agenc)f  Information  Collection 
Activitibs:  Proposed  Collection: 
Commf  nt  Request 

In  cohipliance  with  the  requirement 
for  opp  artunity  for  public  comment  on 


proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1891. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Faculty  Loan 
Repayment  Program  IFLRP) 
Application  (OMB  No.  0915-0150)— 
Extension 

Under  the  Health  Resources  and 
Services  Administration  Faculty  Loan 
Repayment  Program,  disadvantaged 
graduates  from  certain  health 
professions  schools  may  enter  into  a 
contract  under  which  HRSA,  with  the 
Department  of  Health  and  Human 
Services,  will  make  payments  on 
eligible  graduate  educational  loans  in 
exchange  for  a  minimum  of  two  years  of 
service  as  a  full-time  or  part-time  faculty 
member  of  a  health  professions  school. 
Applicants  must  complete  an 
application  and  provide  information  on 
all  eligible  education  loans.  Upon 
selection  of  participants,  HRSA  will 
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request  verification  fi-om  their  lenders  of        The  estimated  response  burden  is  as 
loan  balances  and  terms  of  their  follows: 

outstanding  educational  loans. 


Respondent 

Number  of 
respondents 

' 

Responses 
per  response 

Total 
responses 

Hours  per 
response 

Total  txjrden 
hours 

Applicants 

75 
112 

1 
1 

75 
112 

1 
.5 

Lenders  

75 

56 

Total  

187 

131 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  April  27,  1999. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  99-11053  Filed  4-30-99;  8:45  am) 

BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 


publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  die  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Health  Education 
Assistance  Loan  (HEAL)  Program: 
Lender's  Application  for  Insurance 
Claim  Form  and  Request  for  Collection 
Assistance  Form  (OMB  No.  0915- 
0036)— Revision 

This  clearance  request  is  for  a  revision 
of  two  forms  that  are  currently  approved 
by  OMB.  HEAL  lenders  use  the  Lenders 
Application  for  Insurance  Claim  to 
request  payment  from  the  Federal 


Government  for  federally  insured  loans 
lost  due  to  borrowers'  death,  disability, 
bankruptcy,  or  default.  The  Lenders 
Application  for  Insurance  Claim  form 
(HRSA  form  510)  has  been  revised  to 
reflect  information  necessary  to  approve 
a  claim  and  identify  supporting 
documentation  submitted  with  the 
claim  request.  These  revisions  will 
facilitate  the  Department's  efforts 
towards  electronic  claim  request 
submissions.  The  Request  for  Collection 
Assistance  form  (HRSA  form  513)  is 
used  by  HEAL  lenders  to  request  federal 
assistance  with  the  collection  of 
delinquent  payments  from  HEAL 
borrowers.  No  changes  are  proposed  for 
the  Request  for  Collection  Assistance 
form. 

The  estimates  of  annualized  biu-den 
are  as  follows: 


Form 

Number  of 
respondents 

Responses 

per 
respondent 

Total 
responses 

Hours  per 
response 

Total  burden 
hours 

HRSA— 510 

20 
20 

75 
1.260 

1,500 
25,200 

30  minutes 
10  minutes 

750 
4,208 

HRSA— 513 

Total  Burden ,... 

20 



4,958 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  April  27,  1999. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  99-11054  Filed  4-30-99;  8:45  am] 

BILLING  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 


The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Health  Professions 
Student  Loan  (HPSL)  Program  and 
Nursing  Student  Loan  (NSL)  Program 
Administrative  Requirements 
(Regulations  and  Policy)  (0915-0047)— 
Revision 

The  regulations  for  the  Health 
Professions  Student  Loan  (HPSL) 
Program  and  Nursing  Student  Loan 
(NSL)  Program  contain  a  number  of 
reporting  and  recordkeeping 
requirements  for  schools  and  loan 
applicants.  The  requirements  are 
essential  for  assuring  that  borrowers  are 
aware  of  rights  and  responsibilities,  that 
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schools  know  the  history  and  status  of 
each  loin  account,  that  schools  pursue 
collection  efforts  to  reduce 
rates,  and  that  they  maintain 
records  for  audit  and 
assessn  ent  purposes.  Schools  are  free  to 


Oiin 
aggress  ve 
default 
adequate 


use  information  technology  to  manage 
the  information  required  by  the 
regulations.  The  estimated  burden  is  as 
follows: 

Estimated  total  annual  burden:  47,471 
hours.  There  have  been  no  changes  in 

Recordkeeping  Requirements 


the  reporting  requirements.  The  burden 
is  reduced  because  the  number  of 
schools  participating  in  the  programs 
has  been  reduced. 


Regulatory/section  requirements 


Number  of 
recordkeepers 


Hours  per 
year 


Total  burden 
hours 


HPSL  Prjgram: 

57  2)6(b)(2)  Documentation  of  Cost  of  Attendance  .. 

57.2)8{a)  Promissory  Note  

57.210(b)(1)(i)  Documentation  of  Entrance  Interview 

57.2IO(b)(1)(ii)  Documentation  of  Exit  Interview 

57.215(a)  and  (d)  Program  Records  

57.215(b)  Student  Records  

57.2n5(c)  Repayment  Records  


HPSL  Subtotal 


281 
281 
281 
•307 
*307 
*307 
*307 


1.17 
1.25 
1.25 
0.33 

10 

10 

18.75 


329 
351 

351 

101 
3,070 
3,070 
5,756 


307 


42.44 


NSL  Pro.  I 
57 
57 
57 
57 
57 
57, 
57. 


ram: 


3  )6(b)(2)(ii)  Documentation  of  Cost  of  Attendance 

3)8(a)  Promissory  Note  

3IO(b)(1)(i)  Documentation  of  Entrance  Interview  .. 

3IO(b)(1)(ii)  Documentation  of  Exit  Interview 

315(a)(1)  and  (a)(4)  Program  Records  

315(a)(2)  Student  Records 

3|l5(a)(3)  Repayment  Records 


»JSL  Subtotal 


382 
382 
382 
•814 
•814 
*814 
•814 


814 


13,028 


0.3 

0.5 

0.5 

0.17 

5 

1 

2.5 


115 
191 
191 
138 

4,070 

814 

2,035 


9.28 


7,554 


Includ  ;s  active  and  closing  schools. 


Reporting  Requirements 


Regiilatory/section  requirements 


Number  of 
respondents 


Responses  per 
respondent 


Total  annual 
responses 


Hours  per 
response 


Total  burden 
hour 


Pr>gi 


HPSL 
57 
57 
57. 
57.2 
57.2 
57.2 
57.2 
57.2 
57.2 
572 
57.2 
57.2 
57.2 
57.2 
57.2 


_ram: 

205(a)(2)  Excess  Cash 

2  )6(a)(2)  Student  Financial  Aid  Transcript  

298(c)  Loan  Infonnation  Disclosure  

0(a)(3)  Defemnent  Eligibility  

0(b)(1)(i)  Entrance  Interview 

0(b)(1)(ii)  Exit  Interview  

0(b)(1)(iii)  Notification  of  Repayment 

0(b)(1)(iv)  Notification  Dunng  Deferment  

0(b)(1)(vi)  Notification  of  Delinquent  Accounts 

0(b)(1)(x)  Credit  Bureau  Notification  

0(b)(4)(i)  Write-off  of  Uncollectible  Loans  

1(a)  Disability  Cancellation  

5(a)  Reports 

5(a)(2)  Administrative  Hearings 

6(a)(d)  Administrative  Heanngs 


5,000 
281 


[Burden  included  under  0915-0044  and  0915-0046] 


281 

74.73 

•307 

16.28 

*307 

35.83 

*307 

29.32 

•307 

15.28 

•307 

13.03 

24 

1.67 

12 

1 

HPSL  Subtotal 


NSL  Pro(  ram; 

57.31 15(a)(2)  Excess  Cash 

57.3116(a)(2)  Student  Financial  Aid  Transcript  

57.3  0(b)(1)(i)  Entrance  Interview 

57.3  0(b)(1)(ii)  Exit  Inten/iew  

57.31  II  (b)(1)(iii)  Notification  of  Repayment 

57.3  0(b)(1)(iv)  Notification  During  Deferment  

57.3  0(b)(1)(vi)  Notification  of  Delinquent  Accounts 

57.3  0(b)(1)(x)  Credit  Bureau  Notification  

57.3  0(b)(4)(i)  Write-off  of  Uncollectible  Loans  

57.3  1  (a)  Disability  Cancellation  

57.3  2(a)(3)  Evidence  of  Educational  Loans  

57.3  5(a)(1)  Reports  

57.3  5(a)(1)(ii)  Administrative  Hearings 

57.3  6(a)(d)  Administrative  Hearings 


5,307 


3.000 

382 

•814 

•814 

•814 

•814 

•814 

40 

10 


1  5,000 

74.73  I  21,000 

[Burden  included  under  0915-0044] 
21,000 
5,000 
1 1 ,000 
9,000 
5,000 
4,000 
40 
12 
[Burden  included  under  0915-0044] 


0 
0 


15.27 


81 ,052 


0.25 
0,0833 

0.167 
0.5 
0.167 
0.0833 
0.167 
0.6 
0.5 
.75 

0 
0 


0.183 


1,250 
1,749 

3,507 

2,500 

1,837 

750 

835 

2,400 

20 

9 

0 
0 


[Burden  included  under  0915-0044  and  0915-0046] 
1  3,000  0.25 

0.167 
0.5 
0.167 
0.083 
0.167 
0.6 
0.5 
0.8 


3,000 

12,000 

4,000 

6,700 

700 

5,000 

9,000 

40 

10 

[Inactive  provision] 
[Burden  included  under  0915-0044] 


31.41 
4.91 
8.23 
0.86 
6.14 

11.06 
1.0 
1.0 


14,857 


750 

2,004 

2,000 

1,119 

58 

835 

5,400 

20 

8 


0 

0 


Federal  Register /Vol.  64,  No.  84 /Monday,  May  3,  1999 /Notices 


Reporting  Requirements — Continued 
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Regulatory/section  requirements 

Number  of     '   Responses  per       Total  annual 
respondents    ,       respondent            responses 

Hours  per 
response 

Total  hour 
burden 

NSL  Subtotal  

3,814 

10.61 

40,450 

0.30 

12,194 

•Includes  active  and  closing  schools 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  April  27,  1999. 

Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  99-11055  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

P\irsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date;  May  5.  1999. 

Time:  12:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Natcher  Bldg.,  Rm  5As.25u, 
Bethesda,  MB  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Barbara  Detrick,  PHD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  NIAMS,  Natcher  Bldg., 
Room  5As25N,  Bethesda,  MD  20892,  301- 
594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  27,  1999. 
Anna  P.  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  99-11043  Filed  4-30-99;  8:45  am) 

BtLLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group  Diabetes, 
Endocrinology  and  Metabolic  Diseases  B 
Subcommittee. 

Date.  June  3, 1999. 

Time:  8:30  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ned  Feder,  MD,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  National  Institutes  of  Health, 
Building  45,  Room  6AS25S,  9000  Rockville 
Pike,  Bethesda,  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 


and  Hematology  Research,  National  Institutes 
of  Health.  HHS). 

Dated:  April  27,  1999. 

Anna  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-11044  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conmiercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personed  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-1  (M3)P. 

Date:  May  5-7,  1999. 

Time:  May  5,  1999,  7:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Copley  Place,  10  Huntington 
Avenue,  Boston,  MA  02116. 

Contact  Person:  Carolyn  Miles,  Scientific 
Research  Administrator,  Review  Branch, 
DEA,  NIDDK,  Natcher  Building,  Room  6AS- 
43A,  National  Institutes  of  Health,  Bethesda, 
MD  20892,  (301)  594-7791. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 
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Dated  April  27, 1999. 
Anna  Si  ouffer. 

Acting  L  irector.  Office  of  Federal  Advisory 
Commitiee  Policy. 

99-11045  Filed  4-30-99:  8:45  am) 

4140-01 -M 


(FR  Doc 

BILUNG 


CX>E 


DEPAR  TMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nation^  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereb  y  given  of  the  following 
meetings. 

The  n  leetings  will  be  closed  to  the 
public  i  1  accordance  with  the 
set  forth  in  sections 
and  552b{c){6),  Title  5  U.S.C, 
amen  ded.  The  grant  applications  and 
isciissions  could  disclose 

ial  trade  secrets  or  commercial 
such  as  patentable  material, 
pergonal  information  concerning 
associated  with  the  grant 
ons.  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
mvasioii  of  personal  privacy. 


provisic  ns 

552b(c)J4) 

as 

thed 

confld 

propert; ' 

and 

indivi 

applicati 

would 


ei  itia 


di  [als  \ 


/  pr 


ida 


Name 
Dental 
51,  Rev! 

Date: 

Time 

Agen 
appi 

Place: 
Bethesda 
Call). 

Contac  f. 
Scientific 
Drive, 
National 
Res., 

This 
days  prio  r 
limitatio 
funding 

Name 
Dental 
52.F30 

Date: 

Time: 

Agendt 
applicati 

Place 
Bethesda 
Call). 

Contac ' 
Scientific 
Drive, 
National 
Res.. 

This 
days  prio  ■ 
limitatio 
funding 


f  Committee:  National  Institute  of 
Research  Special  Emphasis  Panel  99- 
of  F32,  R03s. 
ril  28.  1999. 
00  PM  to  3:00  PM. 
To  review  and  evaluate  grant 


licati  >ns. 

^latcher  Building.  Rm.  4AN44F, 
MD  20892  (Telephone  Conference 

Person:  William  J.  Gartland,  PHD, 
Review  Administrator,  4500  Center 
Nicher  Building,  Rm.  4AN44F, 
Institute  of  Dental  &  Craniofacial 
Bet]  lesda,  MD  20892,  (301)  594-2372. 
notice  is  being  published  less  than  15 
to  the  meeting  due  to  the  timing 
s  imposed  by  the  review  and 
(|ycle. 

if  Committee:  National  Institute  of 
Research  Special  Emphasis  Panel  99- 
1  ;23,  K24,  R03. 
Mav  3.  1999. 
:0'0  PM  to  3:00  PM. 
;  To  review  and  evaluate  grant 
ns. 

Jatcher  Building,  Rm.  4AN44F, 
MD  20892  (Telephone  Conference 


Person:  William  J.  Gartland,  PHD. 
Review  Administrator,  4500  Center 
Nicher  Building,  Rm.  4AN44F, 
nstitute  of  Dental  &  Craniofacial 
Bet!  esda,  MD  20892,  (301)  594-2372. 
notice  is  being  published  less  than  15 
to  the  meeting  due  to  the  timing 
imposed  by  the  review  and 
cjycle. 


IS  : 


Name  of  Committee:  National  Institute  of  - 
Dental  Research  Special  Emphasis  Panel  99- 
36,  Review  of  F32,  K24,  R03. 

Date;  May  4,  1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  William  J.  Gartland,  PHD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institute  of  Dental  &  Craniofacial 
Res..  Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
35,  Review  of  R03,  K24,  T32. 

Dofe;  May  5,  1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  William  J.  Gartland,  PHD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
44,  Review  of  ROl. 

Date;May  5, 1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Philip  Washko.  PHD, 
DMD,  Scientific  Review  Administrator,  4500 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institute  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
43  Review  of  ROls. 

Date:  May  b,  1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  PHILIP  WASHKO,  PHD. 
DMD,  Scientific  Review  Administrator.  4500 
Center  Drive,  Natcher  Building.  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  emd 
funding  cycle. 


Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
53,  Review  of  F32,  K23,  K24,  T35. 

Date;  May  6,  1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  William  J.  Gartland,  PHD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
56,  RFP  NIH-NIDCR-12-99-2R. 

Date;  May  21,  1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  H.  GEORGE  HAUSCH, 
PHD,  CHIEF,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel 
Review  of  RFA  DE98-009. 

Date:  June  7-10,  1999. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Hilton  Hotel, 
Damestown  Conference  Room,  620  Perry 
Parkway,  Gaithersburg.  MD  20877. 

Contact  Person:  YASAMAN  SHIRAZI, 
PHD,  Scientific  Review  Administrator,  4500 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  Bethesda,  MD  20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  April  27,  1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
[FR  Doc.  99-11046  Filed  4-30-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  HTV  Prevention  Trials 
Network — Leadership  Group 

Date:  June  7-8,  1999. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Arlington  Hyatt,  1325  Wilson 
Boulevard,  Arlington,  VA  22209. 

Contact  Person:  Kevin  W.  Ryan,  Ph.D., 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C12,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-435-8694. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  April  27,  1999. 

Anna  Snou£fer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy.  NIH. 

(FR  Doc.  99-11047  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 


Emphasis  Panel  HIV  Vaccine  Trials  Network- 
Leadership  Group. 

Date:  June  3-4,  1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Arlington  Hyatt,  1325  Wilson 
Boulevard,  Arlington,  VA  22209. 

Contact  Person:  Hagit  S.  David,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  HIAID,  NIH,  Solar  Building,  Room 
4C03,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-402-4596. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  April  27,  1999. 
Anna  Snouffier, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

[FR  Doc.  99-11048  Filed  4-30-99;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases,  Notice  of  Close 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
if  hereby  given  of  the  following  meeting. 

The  meeting  vdll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Research  on  Topical 
Microbicides  for  Prevention  of  STDs/HIV. 

£tofe.May  19-20,  1999. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Iim, 
Kaleidoscope  Room,  2101  Wisconsin  Ave., 
N.W.,  Washington,  DC  20007. 

Contact  Person  Anna  Ramsey-Ewing,  PHD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C37,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-435-8536. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 


and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  April  27,  1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

[FR  Doc.  99-11049  Filed  4-30-99:  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Technical  Assistance 
Workshop 

AGENCY:  Center  for  Substance  Abuse 
Treatment  (CSAT)  and  Center  for 
Substance  Abuse  Prevention  (CSAP), 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA), 
Department  of  Health  and  Human 
Services  (HHS). 

Notice  is  hereby  given  of  a  workshop 
for  the  provision  of  technical  assistance 
to  potential  applicants  for  SAMHSA 
grants. 

The  Substance  Abuse  and  Mental 
Health  Services  Administration's  Center 
for  Substance  Abuse  Treatment  and 
Center  for  Substance  Abuse  Prevention 
are  offering  a  regional  Technical 
Assistance  Workshop  for  prospective 
applicants.  The  workshop  will  be 
conducted  to  provide  support  to 
prospective  applicants  in  preparing 
their  applications  to  respond  to 
published  grant  annoimceraents. 

The  following  three  SAMHSA  grant 
aimouncements  will  be  featured  at  the 
workshop: 

Center  for  Substance  Abuse  Treatment 

Targeted  Capacity  Expansion  Program 
for  Substance  Abuse  Treatment  and 
HTV/AIDS  Services  Community-Based 
Substance  Abuse  and  HIV/AIDS 
Outreach  Program 

Center  for  Substance  Abuse  Prevention 

Substance  Abuse  Prevention/HIV  Care 
Targeted  Capacity  Expansion 
Cooperative  Agreements 

These  GFAs  are  available  from  the 
SAMHSA  Web  Site  at 
www.SAMHSA.gov  or  from  the 
National  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI)  at  800-729- 
6686.  Potential  participants  are  strongly 
encouraged  to  check  these  resources  and 
be  familiar  with  the  GFAs  in  which  they 
are  interested  prior  to  attending  the 
workshop. 

The  Technical  Assistance  Workshop 
will  be  held  on  May  10,  1999  at  the  U.S. 
Coiart  of  International  Trade,  1  Federal 
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Plaza, 
registrati 
worksh(  ip 
Prelir  i 
TA  Wor  cshop 
SAMHS  A 


York,  NY  10278.  On-site 
on  will  begin  at  12:30  p.m.; 
hours  are  1  p.m.  to  4  p.m. 
inary  Agenda  Highlights  for  the 
include:  (1)  Review  of 
programs  and  priorities;  (2) 
technici  1/practical  aspects  of  the  grant 
applicalion  process;  (3)  discussion  of 
specific  grant  announcements";  and  (4) 
opportu  aity  for  questions  and  answers. 

TA  Wot  cshop  Arrangements  and 
Contact  ■ 

There  is  no  registration  fee  for  the 
workshc  p.  Participants  do  not  need  to 
preregis  ;er  but  are  encouraged  to  call  in 
to  indicate  their  intention  to 
lease  call  Ms.  Renee  Bell  at 
(301)  98fe-1471,  extension  353. 
Registra  its  will  be  responsible  for  costs 
associat  !d  with  their  own  travel,  meals, 
and  lodting.  For  information  regarding 
the  content  of  the  TA  Workshop,  please 
contact  At.  Stephen  Sawmelle  at  (301) 
443-12^9. 

SAM]  ISA  suggests  that  the  attendees 
be  those  persons  having  the 
respons  bility  for  conceptualizing  and 
writing  he  application. 

Dated:  April  28,  1999. 
Sandra  S  lephens, 

Team  Lee  der,  Extramural  Activities  Team. 
SAMHS/  . 
(FR  Doc.  J9-11056  Filed  4-30-99;  8:45  am] 
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OEPAR'  MENT  OF  THE  INTERIOR 

Fish  an^  Wildlife  Service 

Intent  To  Revise  the  Comprehensive 
Conservation  Plan  and  To  Prepare  an 
Environmental  Impact  Statement  for 
Kodlak  National  Wildlife  Refuge, 
Alaska  ! 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  >Jotice  and  Solicitation  of 

Comments. 


SUMMAR ' 
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for 
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the 
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The  U.S.  Fish  and  Service  is 
the  comprehensive 
conservi  ition  plan  (comprehensive  plan) 
Kodiik  National  Wildlife  Refuge, 

This  notice  advises  agencies  and 
of  our  intent  to  gather 
informafcon  necessary  to  revise  the  plan 
iated  environmental  impact 
t  (EIS)  pursuant  to  the  Alaska 
Interest  Lands  Conservation 
inended  (16  U.S.C.  3100  et 
seq.],  tn;  National  Wildlife  Refuge 
System  administration  Act,  as  amended 
(16  U.S.  :.  668dd-668ee),  and  the 
Nationa  Environmental  Policy  Act,  as 
amende  1  (42  U.S.C.  4321-4347)  and  its 
implemi  inting  regulations.  Specifically, 


we  are  seeking  suggestions  and 
information  regarding  the  scope  of 
issues  to  be  addressed  in  the  revised 
comprehensive  plan  and  EIS.  The 
comprehensive  plan,  completed  in 
1987,  needs  to  be  updated  in  response 
to  new  and  revised  laws,  regulations 
and  policies,  and  changing 
circumstances,  and  to  provide 
management  direction  for  about  175,000 
acres  of  land  acquired  since  completion 
of  the  comprehensive  plan.  In  addition, 
we  will  re-evaluate  the  wilderness 
review  and  wild  and  scenic  rivers  study 
that  were  completed  previously  for 
refuge  lands  and  waters. 
DATES:  Comments  should  be  received  no 
later  than  June  30,  1999. 
ADDRESSES:  Address  comments  to:  Mike 
Haase,  Refuge  Planning,  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Road, 
Anchorage,  AK  99503;  fax:  907/786- 
3965;  electronic  mail  (E-mail): 

Mikel Haase@fws.gov  (submit  as  ASCII 

without  special  characters  or  any  form 
of  encryption  or  as  WordPerfect  files  up 
to  Version  8). 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Mike  Haase  at  907/786-3402. 
SUPPLEMENTARY  INFORMATION:  On  August 
19,  1941,  President  Franklin  D. 
Roosevelt  established  Kodiak  National 
Wildlife  Refuge  by  Executive  Order 
8857.  The  purpose  of  the  refuge  was  to 
preserve  the  natural  feeding  and 
breeding  range  of  the  brown  bear  and 
other  wildlife. 

The  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  was  signed 
into  law  on  December  2,  1980.  This  law 
clarified  how  federally  owned  lands  in 
Alaska  would  be  managed  and  used. 
Section  303  of  ANILCA  redesignated 
Kodiak  National  Wildlife  Refuge  and 
added  about  50,000  acres  on  Afognak 
and  Ban  islands  to  the  refuge.  The 
purposes  for  which  Kodiak  Refuge  was 
established  and  shall  be  managed,  as 
stated  in  ANILCA,  include:  to  conserve 
fish  and  wildlife  populations  and 
habitats  in  their  natiu-al  diversity;  to 
fulfill  the  international  treaty 
obligations  of  the  United  States  with 
respect  to  fish  and  wildlife  and  their 
habitats;  to  provide  the  opportunity  for 
continued  subsistence  use  by  local 
residents;  and  to  ensure  water  quality 
and  necessary  water  quantity  within  the 
refuge. 

Section  304(g)  of  ANILCA  states  that 
comprehensive  plans  shall  be  prepared 
and  "from  time  to  time"  revised  for  each 
refuge.  Before  these  comprehensive 
plans  are  prepared  the  following  shall 
be  identified  and  described:  the 
populations  and  habitats  of  the  fish  and 
wildlife  resources  of  the  refuge;  the 
special  values  of  the  refuge,  as  well  as 


any  other  archeological,  cultural, 
ecological,  geological,  historical, 
paleontological,  scenic,  or  wilderness 
value  of  the  refuge;  areas  of  the  refuge 
that  are  suitable  for  use  as 
administrative  sites  or  visitor  facilities, 
or  for  visitor  services;  present  and 
potential  requirements  for  access;  and 
significant  problems  which  may 
adversely  affect  the  populations  and 
habitats  of  fish  and  wildlife.  The 
comprehensive  plans  shall:  designate 
areas  within  the  refuge  according  to 
their  respective  resources  and  values; 
specify  programs  for  conserving  fish  and 
wildlife  and  maintaining  the  special 
values  of  the  refuge;  specify  uses  which 
may  be  compatible  with  the  major 
purposes  of  the  refuge;  and  identify 
opportunities  to  be  provided  for  fish 
and  wildlife-oriented  recreation, 
ecological  research,  environmental 
education  and  interpretation  of  refuge 
resources  and  values,  if  they  are 
compatible  with  the  purposes  of  the 
refuge. 

The  National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  which 
amended  the  Refuge  Administration 
Act,  includes  provisions  for  system 
wide  refuge  planning.  This  direction  is 
being  incorporated  into  national 
planning  policy  for  the  refuge  system 
and  will  apply  to  refuges  in  Alaska. 
Should  any  provisions  of  the  Refuge 
Administration  Act  conflict  with  the 
provisions  of  ANILCA,  the  provisions  of 
ANILCA  shall  prevail  for  refuges  in 
Alaska. 

The  Kodiak  comprehensive  plan, 
wilderness  review,  and  environmental 
impact  statement  was  completed  in 
1987.  A  public  use  management  plan 
was  prepared  for  the  refuge  and 
approved  in  1993. 

In  preparing  and  revising 
comprehensive  plans  ANILCA  requires 
consultation  with  appropriate  State 
agencies  and  Native  corporations  and 
public  hearings  are  to  be  held  at 
appropriate  locations  to  insure  that 
those  primarily  affected  by 
administration  of  the  refuge  (residents 
of  local  villages  and  political 
subdivisions  of  the  State)  have  the 
opportunity  to  present  their  views  with 
respect  to  the  comprehensive  plan 
revision.  Before  adopting  a 
comprehensive  plan,  public  notice  in 
the  Federal  Register  and  an  opportimity 
for  public  review  and  comment  are 
required. 

The  comprehensive  plan  states  that  a 
full  review  and  updating  of  the 
comprehensive  plan  will  occur  every  10  - 
to  15  years,  more  often  if  necessary. 

In  late  1998  we  began  reviewing  the 
comprehensive  plan  for  the  refuge  to 
determine  if  it  should  be  revised. 


Implementation  of  on-the-ground 
management  actions  is  generally  moving 
forward  and  refuge  objectives  are  being 
accomplished.  However,  some  of  the 
management  direction  provided  in  the 
comprehensive  plan  needs  to  be 
updated.  New  and  amended  laws  (e.g., 
the  Refuge  Improvement  Act),  new  or 
revised  regulations  and  policies,  and 
changes  in  circumstances  (e.g.,  federal 
management  of  subsistence  hunting  on 
Alaska  refuges)  need  to  be  included  in 
the  management  policies  and 
guidelines.  Management  direction  for 
approximately  175,000  acres  of  land 
acquired  since  the  comprehensive  plan 
was  completed  also  needs  to  be 
incorporated  into  the  plan.  In  addition, 
we  believe  that  a  re-evaluation  of  the 
wild  and  scenic  river  study  (completed 
in  the  late  1970's)  and  the  wilderness 
review  (part  of  the  original 
comprehensive  plan/EIS)  is  necessary, 
given  the  amount  of  time  that  has 
passed  since  the  original 
recommendations  were  made. 
Therefore,  the  Service  has  decided  that 
a  revision  of  the  Kodiak  comprehensive 
plan  is  necessary. 

This  notice  formally  begins  the 
revision  of  the  comprehensive  plan  for 
the  Kodiak  National  Wildlife  Refuge.  As 
the  first  step,  we  are  soliciting 
comments  on  the  issues  to  be  addressed 
in  the  revised  plan/EIS.  Comments 
should  be  specific  and  should  address 
refuge  resources,  how  we  manage  those 
resources,  and  how  the  public  is 
affected.  In  addition  to  soliciting  public 
conunents  through  this  notice,  public 
comments  will  be  solicited  through  a 
newsletter  to  be  mailed  to 
approximately  2,000  individuals  and 
organizations  on  our  mailing  list.  The 
comprehensive  plan  revision  will  be 
addressed  during  a  series  of  community 
meetings  to  be  held  in  Akhiok,  Karluk, 
Larsen  Bay,  Old  Harbor,  Ouzinkie,  and 
Port  Lions  in  March  and  April  1999. 
Meetings  will  be  scheduled  during  May 
in  Kodiak  and  Anchorage.  Once  issues 
are  identified,  we  will  develop  options 
to  address  the  issues  and  prepare  a  draft 
comprehensive  plan/EIS.  This 
document  is  scheduled  to  be  released 
for  public  review  in  the  fall  of  2000. 
After  public  review  and  comment  on  the 
draft  comprehensive  plan/EIS, 
including  public  hearings,  a  final 
comprehensive  plan/EIS  will  be 
prepared  and  released. 
Hannibal  Bolton, 

Acting  Deputy  Regional  Director,  Anchorage, 
Alaska. 

|FR  Doc.  99-10947  Filed  4-30-99;  8:45  am) 
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DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-00-P;  AA-6688-A] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulations  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971, 
(ANCSA),  43  U.S.C.  1601,  1613(e),  will 
be  issued  to  Ouzinkie  Native 
Corporation  for  approximately  79.99 
acres.  The  lands  involved  are  in  the 
vicinity  of  Port  Lions,  Alaska,  situated 
on  Kodiak  Island. 

U.S.  Survey  No.  9278,  Alaska. 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  shall  have  until  June  2, 1999 
to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Patricia  A.  Baker, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 

[FR  Doc.  99-10966  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4310-«$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-01 5-99-1 61 0-00;  GP9-0171] 

Notice  of  Prohibited  Acts  in  the 
Lakeview  District,  Bureau  of  Land 
Management 

AGENCY:  Bureau  of  Land  Management. 
SUMMARY:  The  Lakeview  District  is 
publishing  certain  closures  and 
restrictions  for  the  purpose  of 
establishing  a  supplemental  rule  for  the 
protection  of  persons  and  resources. 
Pursuant  to  43  CFR  8365.1-6,  all 
camping  within  300  feet  of  any  water 


source  is  prohibited,  except  where 
designated.  Water  sources  are  defined, 
for  this  rule,  as  any  fenced  spring 
exclosure,  flowing  spring,  or  man-made 
metal  or  concrete  water  tank/trough. 
Camping  is  defined,  for  this  rule,  as  any 
establishment  of  occupancy  on  public 
lands  in  the  Lakeview  Resource  Area. 
The  intent  of  this  rule  is  (1)  to  protect 
water  sources  from  overuse  and 
pollution,  and  (2)  to  provide  free  and 
unimpeded  access  for  wildlife  who  are 
dependent  on  these  water  sources  in  a 
dry,  desert  environment. 
AUTHORrrY  AND  PENALTIES:  Authority  for 
this  penalty  is  found  in  43  CFR  8365.1- 
6  and  section  303(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1733(a)).  Any  person  who 
violates  this  supplemental  rule  may  be 
tried  before  a  United  States  Magistrate 
and  fined  no  more  than  $1,000  or 
imprisoned  for  no  more  that  12  months, 
or  both.  Such  violations  may  also  be 
subject  to  the  enhanced  fines  provided 
for  by  Title  18  U.S.C.  3571.  This 
supplemental  rule  is  issued  under  the 
approval  and  authority  of  the  Oregon 
State  Office.  State  Director. 
EFFECTIVE  DATE:  This  supplemental  rule 
will  become  effective  30  days  from  the 
published  date  to  allow  for 
consideration  of  public  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Ellis,  District  Manager, 
Lakeview  District,  HC  10,  Box  337, 
Lakeview,  Oregon  97630,  or  telephone 
(541)947-2177. 

Dated:  April  16,  1999. 
M.  Joe  Tague, 
Acting  District  Manager. 
[FR  Doc.  99-10943  Filed  4-30-99;  8:45  am] 

BtLUNG  CODE  4310-33-f> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-01 5-99-1 61 0-00:  GP9-0172] 

Notice  of  Correction,  Lakeview  District 

AGENCY:  Bureau  of  Land  Management 

(BLM). 

SUMMARY:  The  following  represents 

corrections  to  previous  Federal  Register 

notices  published  by  the  Lakeview 

District,  BLM: 

(1)  Federal  Register  notice:  October 
20, 1998,  Volume  63.  Number  202,  Page 
56042,  under  Penalties:  The  appropriate 
regulation  citation  should  be  43  CFR 
8365.1-6. 

(2)  Federal  Register  notice:  June  12. 
1998.  Volume  63,  Number  113,  Pages 
32244-32245,  under  Penalties:  The 
appropriate  regulation  citation  should 
be  43  CFR  8364.1(d). 
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(3)  All  Federal  Register  notices 
related  t )  the  publication  of 
supplem  ental  rules  previously  issued 
from  the  Lakeview  District,  BLM  were 
issued  u  ider  the  approval  and  authority 
of  the  Oi  egon  State  Office,  State 
Director, 

DATES:  llhese  corrections  will  become 
mandatary  after  a  30-day  public  review 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Ellis,  District  Manager, 
Lakevie\/  District.  HC  10,  Box  337, 
Lakevie\if,  Oregon  97630,  or  telephone 
(541)  94; -21 77. 

Dated: ,  ^pril  16,  1999 
M.  loe  Ta  ^e. 

Acting  District 
IFRDoc. 

BILUNG 


i  COSE 


Manager. 
^9-10944  Filed  4-30-99;  8:45  am] 

4310-33-P 


DEPARIMENT  OF  THE  INTERIOR 
Bureau  ( if  Land  Management 

[T-926-0|-1 420-00] 

Montan^  Filing  of  Amended 
Protraction  Diagram  Plats 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 
ACTION:  Notice. 


SUMMARY 


:  The  plats  of  the  amended 
protracti  3n  diagrams  accepted  April  14, 
he  following  described  lands, 
scheduled  to  be  officially  filed  in  the 
State  Office.  Billings,  Montana, 
days  from  the  date  of  this 


1999,  of 
are 
Montana 
thirty 


(30 
publicatj  on 


Tps.  1.  2, 
W. 

The  pla 
Protractio  i 
Township  s 
22,  23,  an 
Montana, 
T.  1  S.,R. 


).  and  4  S..  Rs.  21,  22,  23,  and  24 


representing  the  Amended 
Oiagram  52  Index  of  unsurveyed 
1,  2,  3.  and  4  South,  Ranges  21. 

y  24  West.  Principal  Meridian. 

was  accepted  April  14,  1999. 

23  W. 


a 


The  pi 
Protract 
Township 
Meridian 
1999. 
T.  1S..R, 

The  pi 
Protract 
Township 
Meridian 
1999. 


10  1 


a 

lOl 


T.  2  S..  R 

The  plat, 
Protracti 
Townshi] 
Meridian 
1999. 


lOl 


T.  2  S.,  R 

The  pla 
Protracti 


representing  Amended 
Diagram  52  of  unsurveyed 
1  South.  Range  23  West.  Principal 
Montema.  was  accepted  April  14. 

24  W. 

.  representing  Amended 
Diagram  52  of  unsurveyed 
1  South,  Range  24  West,  Principal 
Montana,  was  accepted  April  14, 


23  W. 

.  representing  Amended 
Diagram  52  of  unsurveyed 
2  South.  Range  23  West,  Principal 
Montana,  was  accepted  April  14, 


01 


24  W. 
representing  Amended 
Diagram  52  of  unsurveyed 


Township  2  South,  Range  24  West,  Principal 
Meridian,  Montana,  was  accepted  April  14, 
1999. 

T.  3  S.,  R.  23  W. 

The  plat,  representing  Amended 
Protraction  Diagram  52  of  unsurveyed 
Township  3  South.  Range  23  West,  Principal 
Meridian,  Montana,  was  accepted  April  14, 
1999. 
T.  3  S.,  R.  24  W. 

The  plat,  representing  Amended 
Protraction  Diagram  52  of  unsurveyed 
Township  3  South,  Range  24  West,  Principal 
Meridian,  Montana,  was  accepted  April  14, 
1999. 
T.  4S.,R.  21W. 

The  plat,  representing  Amended 
Protraction  Diagram  52  of  unsurveyed 
Township  4  South,  Range  21  West,  Principal 
Meridian,  Montana,  was  accepted  April  14, 
1999. 

T.  4  S..  R.  22  W. 

The  plat,  representing  Amended 
Protraction  Diagram  52  of  unsurveyed 
Township  4  South,  R2Lnge  22  West.  Fhrincipal 
Meridian.  Montana,  was  accepted  April  14, 
1999. 
T.  4  S..  R.  23  W. 

The  plat,  representing  Amended 
Protraction  Diagram  52  of  unsurveyed 
Township  4  South,  Range  23  West,  Principal 
Meridian,  Montana,  was  accepted  April  14, 
1999. 

The  amended  protraction  diagrams 
were  prepared  at  the  request  of  the  U.S. 
Forest  Service  to  accommodate  Revision 
of  Primary  Base  Quadrangle  Maps  for 
the  Geometronics  Service  Center. 

A  copy  of  the  preceding  described 
plats  of  the  amended  protraction 
diagrams,  accepted  April  14,  1999,  will 
be  immediately  placed  in  the  open  files 
and  will  be  available  to  the  public  as  a 
matter  of  information. 

If  a  protest  against  these  amended 
protraction  diagrams,  accepted  April  14, 
1999,  as  showm  on  these  plats,  is 
received  prior  to  the  date  of  the  official 
filings,  the  filings  will  be  stayed 
pending  consideration  of  the  protests. 
These  particidar  plats  of  the  amended 
protraction  diagrams  will  not  be 
officially  filed  until  the  day  after  all 
protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  36800.  Billings, 
Montana  59107-6800. 

Dated:  April  20.  1999. 
Daniel  T.  Mates, 

Chief  Cadastral  Surveyor, 

Division  of  Resources. 

[FR  Doc.  99-10945  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-950-5700-77;  AZA  28487] 

Public  Land  Order  No.  7387; 
Withdrawal  of  National  Forest  System 
Land  for  Oak  Creek  Canyon  Recreation 
Area;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  10.500 
acres  of  National  Forest  System  land 
from  location  and  entry  imder  the 
United  States  mining  laws  for  20  years 
to  protect  the  Oak  Creek  Canyon 
Recreation  Area.  The  land  has  been  and 
will  remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yardley,  BLM  Arizona  State  Office,  222 
North  Central  Ave.,  Phoenix,  Arizona 
85004-2203,  602-417-9437. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1994)),  but  not  from  leasing  imder  the 
mineral  leasing  laws,  to  protect  the  Oak 
Creek  Canyon  Recreation  Area: 

Gila  and  Salt  River  Meridian 

Coconino  National  Forest 

T.  17N.,R.  6E.. 
Sec.  2,  lots  3  to  6,  inclusive,  lots  11  to  14, 

inclusive,  and  lots  19  and  20; 
Sec.  3,  lots  1  to  12,  inclusive,  and  SVz;  sec. 

4,  lots  1  to  8,  inclusive,  and  WV2; 
Sec.  5,  lots  1  to  5,  inclusive,  SV2NV2, 

NEV4SWV4,  NV2NV2NWV4SWV4, 

NV2SEV4SWV4,  NV2SEV4,  and  SEV4SEV4; 
Sec.  8,  NEV4,  SV2NEV4NEV4NEV4NWV4, 

SEV4NEV4NEV4NWV4,  SEV4NEV4NWV4, 

EV2SEV4NWV4,  EV2SV»?V4SEV4NWV4, 

SWV4SWV4SEV4NWV4,  EV2IMEV4SWV4, 

NV2SEV4SWV4,  NV2SV2SEV4,  and 

NV2SEV4; 
Sec.  9,  lots  1  to  9,  inclusive,  and  NWV4; 
Sec.  10,  NV2,  NV2NV2SWV4, 

NV2NWV4SEV4,  and  NWV4NEV4SEV4; 
Sec.  11,  lots  3  and  4. 
T  18N.,R.  6E., 
Sec.  4.  lots  2  and  5.  SEV4NWV4.  and  SWV4; 
Sec.  5,  lot  1.  SV2NEV4.  and  SEV4,  excluding 

HES  579; 
Sec.  8,  EV2  and  EV2EV2WV2,  excluding  HES 

369  and  HES  579; 
Sec.  9,  WV2NWV4; 
Sec.  16,  WV2NWV4,  SWV4,  and  SW'ASE'A, 

excluding  HES  368; 
Sec.  17,  EV2,  excluding  HES  368; 
Sec.  20.  EV2NEV4NEV4; 


Sec.  21,  NEV*,  NV2NWV4,  EV2SWV4NWV4, 
SEV4NWV4,  NV2NEV4SWV4, 
SEV4NEV4SWV4.  and  SEV«,  excluding 
HES  367; 
Sec.  22,  WV2SWV4; 

Sec.  23,  SEV4SWV4SWV4,  NEV4SEV4SWV4, 
SV2SEV4SWV4,  SV2NEV4SEV4, 
SEV4NWV4SEV4,  and  SV2SEV4; 
Sec.  24,  SV2SV2NEV4  and  SV2; 
Sec.  25,  NV2N'/2NEV4,  SEy4NEV4NEV4, 
NV2NEV4NWV4,  SWV4NEV4NWV4,  and 
NWV4NWV4; 
Sec.  26.  NV2,  NV2SWV4,  NV2SV2SWV«, 
SWV4SWV4SWV4,  and  NV2NWV4SEV4; 

Sec.  27,  lots  2,  3,  4,  NV2,  SEV4,  and  those 
portions  of  lot  5,  Tract  37,  and  HES  94 
reconveyed  to  the  U.S.  by  warranty 
deeds  recorded  in  Coconino  County, 
Arizona,  excluding  those  portions  of 
private  land  within  lot  5,  Tract  37,  HES 
94,  and  SE'A; 

Sec.  28,  EV2NEV4,  EV2WV2NEV4, 
EV2EV2SEV4,  and  those  portions  of  HES 
94  reconveyed  to  the  U.S.  in  warranty 
deeds  recorded  in  Coconino  County, 
Arizona,  excluding  those  portions  of 
private  land  within  HES  94; 

Sec.  33,  lots  1,  and  2,  and  lots  6  to  11, 
inclusive,  EV2EV2NEV4,  SWV4SEV4NEV4, 
and  SEV4SWV4NEV4,  excluding  Pat.  No. 
731068; 

Sec.  34,  lot  1,  lots  3  to  5,  inclusive,  lots  8 
to  10  inclusive,  NEV4,  SEV4NWV4, 
NEV4SWV4,  NV2SEV4,  and  those  portions 
of  Tract  37,  lot  7,  and  NWV4SWV4 
reconveyed  to  the  U.S.  by  warranty 
deeds  recorded  in  Coconino  County, 
Arizona,  excluding  those  portions  of 
private  land  within  Tract  37,  lot  7,  and 
NWV4SWV4; 

Sec.  35,  lots  3  and  4. 
T.  18N.,R.  7E., 

Sec.  20,  lots  6,  7,  and  12; 

Sec.  29,  lot  1. 
T.  19N.,R.  6E., 

Sec.  14,  lot  8  and  lots  16  to  19,  inclusive; 

Sec.  15,  EV2SEV4; 

Sec.  22,  lots  2,  3,  4,  11,  12,  15,  16,  23  and 
24; 

Sec.  27,  lots  1  to  3,  inclusive,  lots  10  to  15, 
inclusive,  lots  21  to  25,  inclusive  and 
those  portions  of  HES  95  reconveyed  to 
the  U.S.  by  warranty  deeds  recorded  in 
Coconino  County,  Arizona,  excluding 
those  portions  of  private  land  within 
HES  95; 

Sec.  34,  lots  2  to  5,  inclusive,  lots  9,  17, 
18,  and  25,  and  those  portions  of  lots  10, 
11,  12,  19,  20,  23,  and  24,  reconveyed  to 
U.S.  by  warranty  deeds  recorded  in 
Coconino  County,  Arizona,  excluding 
those  portions  of  private  land  within  lots 
10,11,12,  19,  20,  23,  and  24. 

The  area  described  contains  10.500  acres  in 
Coconino  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
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order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  April  12,  1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  99-10999  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4310-32-4> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-05;  N-63252] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Recreation  and  Public  Ptirpose 
Lease/Conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  City  of  Las 
Vegas  proposes  to  use  the  land  for  a 
Public  Park  to  include  soccer  fields, 
playgrounds,  administration  building, 
parking  area,  boundary  fence,  picnic 
areas  and  restrooms. 

Mount  Diablo  Meridian,  Nevada 

T.  20S.  R.  60E. 

Sec.  22,  SEV4NWV4 

Containing  40  acres,  more  or  less. 

The  land  is  not  required  for  any  federal 
purpose.  Although  the  land  is  currently 
withdrawn  (60  FR  25149)  under  Public 
Land  Order  7142  for  a  Bureau  of  Land 
Management  administrative  office  site, 
it  has  been  determined  that  the  lands 
are  no  longer  needed  for  that  purpose. 
Concurrence  has  been  received  to  allow 
for  a  lease/patent  for  the  Public  Park 
while  the  withdrawal  is  in  process  of 
revocation.  The  lease/conveyance  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 


the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 
And  will  be  subject  to: 

An  easement  50  feet  in  width  along 
the  South  boundary,  40  feet  in  width 
along  the  East  boundary,  50  feet  in 
width  along  the  West  boundary,  30  feet 
in  width  along  the  North  boundary  in 
favor  of  the  City  of  Las  Vegas  for  roads, 
public  utilities  and  flood  control 
purposes.  This  lease/conveyance  will 
also  be  subject  to  the  Nevada  Power  Co., 
right-of-way  case  file  NEV-061618. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  Field  Manager,  Las  Vegas 
Field  Office,  4765  Vegas  Dr.,  Las  Vegas, 
Nevada  89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  Public  Park.  Comments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  plaiming  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  Public  Park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
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)f  any  adverse  comments,  the 
tion  of  the  land  described  in 
Notite  will  become  effective  60 

the  date  of  publication  in  the 
Register.  The  lands  will  not  be 
lease/conveyance  until  after 
fication  becomes  effective. 


absence 

classific 

this 

days  froiii 

Federal 

offered 

the  class 


f(.rl 


Dated:  i  ipril  15, 1999. 
Sharon  D  Pinto 

Acting  Asfistant 

Division 

[FR  Doc. 

BILUMG  COt)E  4310-HC-P 


Field  Office  Manager 
nds.  Las  Vegas,  NV. 
^10950  Filed  4-30-99;  8:45  am] 


cfLar, 


DEPART  MENT  OF  THE  INTERIOR 


Minerals 


Management  Service 


Outer  Cc  ntinental  Shelf  (OCS)  Policy 
Committ  ie  of  the  Minerals 
Manageipent  Advisory  Board;  Notice 
and  Agenda  for  Meeting 

AGENCY:  '►linerals  Management  Service, 

Interior. 

SUMMARY;  The  OCS  Policy  Committee  of 

the  Mine  als  Management  Advisory 

Board  wi  !1  meet  at  The  Westin  Alyeska 

Prince  in  Girdwood,  Alaska,  on  May  26- 

27. 1999. 

The  ag  jnda  will  cover  the  following 
principal  subjects: 

— Secret*  ry's  Lands  Legacy  Proposal 
— Distribution  of  OCS  Revenues: 

Altemi  itive  Coastal  Impact  Assistance 

Propos  als 
— Futiire  Role  of  Natural  Gas 
— DOE  Pi  ojections 
— Suppl)  — Lower  48/North  Slope/ 

Canadi 
— State  o  ■  the  Oil  and  Gas  Industry 
— Global  Perspective 
— U.S.  Perspective 
— Alaska  Specific 
— MMS  I  :esponse 
— George  s  Bank  Review  Board;  "What 

Can  W  J  Learn  from  the  Canadian 

Experiunce  on  Georges  Bank?" 
— Exxon  Valdez:  10  Years  After  the  Oil 

Spill 
— Outloo  K  for  Energy  Production  from 

Alaska 
— Future  Role  of  Alaska  in  NaUonal 

Energy  Policy 
— Enviro  imental  Perspective 
— State  a  id  Local  Government  Outlook 
— Challei  iges  in  Arctic  Development 
— Alyesk  a  Pipeline  System 
— Uniqu(  <  Technological/Environmental 

Issues 
— North  1  )lope  Inupiat/Native  Views 
— Onsho:  e/Offshore 
— Import  ince  of  Subsistence 
— Traditional  Knowledge 
— MMS  i  Regional  Updates;  Alaska,  Gulf 

of  Mex  ico,  and  Pacific  Regions 
— Hard  N  [inerals  Update 
— OCS  Si  :ientific  Committee  Update 


— Congressional  Updates 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to  the 
OCS  Policy  Committee.  Such  requests 
should  be  made  no  later  than  May  14, 
1999,  to  the  Minerals  Management 
Service,  381  Elden  Street,  MS-4001, 
Hemdon,  Virginia  20170,  Attention: 
Jeryne  Bryant. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Jeryne  Bryant  at  (703) 
787-1211. 

Minutes  of  the  OCS  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  MMS  in 
Hemdon. 

DATES:  Wednesday,  May  26  and 
Thursday,  May  27,  1999. 
ADDRESSES:  The  Westin  Alyeska  Prince, 
1000  Arlberg  Avenue,  Girdwood,  Alaska 
99587— (907)  754-1111  or  (800)  880- 
3880. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeryne  Bryant  at  the  address  and  phone 
number  listed  above. 

Authority:  Federal  Advisory  Committee 
Act.  P.L.  No.  92-463,  U.S.C.  Appendix  1,  and 
the  Office  of  Management  and  Budget's 
Circular  No.  A-63,  Revised. 

Dated:  April  27,  1999. 

Carolita  U.  Kallaur, 

Associate  Director  for  Offshore  Minerals 

Management. 

(FR  Doc.  99-10940  Filed  4-30-99;  8:45  am] 

BILLING  CODE  4310-MR-4M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Grand  Portage  National  Monument; 
Intent  To  Prepare  a  General 
Management  Plan  and  Environmental 
Impact  Statement 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Intent  to  Prepare  a 
General  Management  Plan  and 
Enviroimaental  Impact  Statement  for 
Grand  Portage  National  Monument, 
Miimesota. 

SUMMARY:  The  National  Park  Service 

(NPS)  will  prepare  a  General 
Management  Plan  (GMP)  and  an 
associated  Environmental  Impact 
Statement  (EIS)  for  Grand  Portage 
National  Monument,  Minnesota,  in 
accordance  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  This  notice  is  being 
fiimished  as  required  by  NEPA 
Regulations  40  CFR  1501.7. 

To  facilitate  sound  planning  and 
environmental  assessment,  the  NPS 


intends  to  gather  information  necessary 
for  the  preparation  of  the  EIS,  and  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS.  Comments  and  participation  in  this 
scoping  process  are  invited. 

Participation  in  the  planning  process 
will  be  encouraged  and  facilitated  by 
various  means,  including  newsletters 
and  open  houses.  The  NPS  will  conduct 
a  series  of  public  scoping  meetings  to 
explain  the  planning  process  and  to 
solicit  opinion  about  issues  to  address 
in  the  GMP/EIS.  Notification  of  all  such 
meetings  will  be  announced  in  the  local 
press  and  in  NPS  newsletters. 
ADDRESSES:  Written  comments  and 
information  concerning  the  scope  of  the 
EIS  and  other  matters,  or  requests  to  be 
added  to  the  project  mailing  list  should 
be  directed  to:  Mr.  Tim  Cochrane, 
Superintendent,  Grand  Portage  National 
Monument,  PO  Box  668,  Grand  Marais, 
Minnesota  55604-0668,  218-387-2788, 

tim cochrane@nps.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Grand  Portage  National 
Monument,  at  the  address  and 
telephone  number  above. 
SUPPLEMENTARY  INFORMATION:  Grand 
Portage  National  Historic  Site  was 
designated  September  15,  1951.  It  was 
redesignated  Grand  Portage  National 
Monument  when  it  was  established 
September  2,  1958  (72  Stat.  1751).  The 
park  consists  of  three  distinct 
contiguous  areas:  (1)  The  site  of  the 
Northwest  Company's  Lake  Superior 
trading  post  where,  during  the  late  18th 
and  eeirly  19th  centuries,  trade  goods 
were  offloaded  for  transport  by  the 
voyageurs  into  western  Canada  and  the 
United  States  and  where  furs  from  the 
interior  were  loaded  for  the  return  trip 
east,  (2)  the  route  of  the  nine  mile 
portage  that  coimected  the  trading  post 
to  Fort  Charlotte,  and  (3)  the  site  of  Fort 
Charlotte  at  the  northern  end  of  the 
portage  where  goods  were  loaded  into 
canoes  for  the  trip  into  the  interior  and 
furs  from  the  interior  collected  for 
shipment  down  the  portage  to  Lake 
Superior.  In  all,  the  National  Monument 
consists  of  709.97  acres,  all  in  Federal 
ownership. 

In  accordance  with  NPS  park 
planning  policy,  the  GMP  will  ensure 
Grand  Portage  National  Monument  has 
a  clearly  defined  direction  for  resource 
preservation  and  visitor  use.  It  will  be 
developed  in  consultation  with 
servicewide  program  managers, 
interested  parties,  and  the  general 
public.  It  will  be  based  on  an  adequate 
analysis  of  existing  and  potential 
resource  conditions  and  visitor 
experiences,  environmental  impacts, 


and  costs  of  alternative  courses  of 
action. 

The  environmental  review  of  the 
GMP/EIS  for  Historic  Site  will  be 
conducted  in  accordance  with 
requirements  of  the  NEPA  (42  U.S.C. 
4371  et  seq.),  NEPA  regulations  (40  CFR 
parts  1500-1508),  other  appropriate 
Federal  regulations,  and  National  Park 
Service  procedures  and  policies  for 
compliance  with  those  regulations. 

The  NPS  estimates  the  draft  GMP  and 
draft  EIS  will  be  available  to  the  public 
by  November  2000. 

Dated:  April  26,  1999. 
David  N.  Given, 

Deputy  Regional  Director,  Midwest  Region. 
[PR  Doc.  99-10973  Filed  4-30-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  24,  1999.  Pursuant  to  §60.13  of  36 
CFR  Part  60  vmtten  conmients 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by  May 
18,  1999. 

Carol  D.Shull, 

Keeper  of  the  National  Register. 

ARKANSAS 
Sebastian  County 

Fort  Smith  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS),  522  Garland 
Ave.  and  S.  6th  St.,  Fort  Smith,  99000578 

CALIFORNIA 

Los  Angeles  County 

Willmore,  The.  315  W.  Third  St.,  Long  Beach, 
99000579 

Modoc  County 

Jess  Valley  Schoolhouse,  Cty.  Rd.  64.  Likely 
vicinity.  99000582 

San  Francisco  County 

Building  at  465  Tenth  St..  465  Tenth  St.,  San 
Francisco,  99000581 

Santa  Clara  County 

Allen,  Theophilus,  House,  601  Melville  Ave., 
Palo  Alto,  99000580 


FLORIDA 

Broward  County 

Nyberg— Swanson  House.  102  W.  Dania 
Beach  Blvd.,  Dania  Beach,  99000583 

ILLINOIS 

Fulton  County 

Palmer,  Hiram,  House,  703  E.  Fort  St., 
Farmington.  99000589 

Kane  County 

Holy  Cross  Church,  14  N.  Van  Buren  St.. 
Batavia,  99000587 

Macon  County 

Union  Church,  2.5  mi.  SE  of  Oreana,  on 
Kirby  Rd.,  Oreana  vicinity,  99000588 

Stephenson  County 

Central  House,  210  W.  High  St.,  Orangeville, 
99000585 

Tazewell  County 

Third  St.  Bridge,  Third  St.,  bet.  Pine  and  Elm 
Sts.,  Delavan,  99000586 

LOUISIANA 

East  Baton  Rouge  Parish 

Port  Hudson  National  Cemetery  (Civil  War 

Era  National  Cemeteries  MPS),  20978  Port 

Hickey  Rd.,  Zachary,  99000591 
Southern  University  Historic  District, 

Netterville  Dr.  and  Swan  Ave.,  Baton 

Rouge,  99000590 

La  Salle  Parish 

Trout— Good  Pine  School,  School  Rd.,  Good 
Pine,  99000592 

MASSACHUSETTS 

Suffolk  County 

Woodbourne  Historic  District,  Roughly 
bounded  by  Walk  Hill,  Goodway,  and 
Wachusett  Sts.,  Boston,  99000593 

MISSISSIPPI 

Wilkinson  County 

Woodville  Historic  District  (Boundary 
Increase  II),  Roughly  along  Depot,  First 
West,  Main,  Second  South,  Sligo,  Third 
South,  and  Water  Sts.,  Woodville, 
99000594 

MISSOURI 

Buchanan  County 

St.  Joseph  Public  Library — Carnegie  Branch, 
316  Massachusetts  St.,  St.  Joseph, 
99000595 

MONTANA 

Gallatin  County 

Adams  Block,  123  Main  St.,  Three  Forks, 
99000597 

Lewis  and  Clark  County 

Mann  Gulch  Wildfire  Historic  District, 

Mann  Gulch,  tributary  of  the  Missouri  River, 
Helena  vicinity,  99000596 

NEW  MEXICO 

Santa  Fe  County 

Jackson,  J.B.,  House,  268  Los  Pinos  Rd.,  Santa 
Fe  vicinity,  99000598 


NORTH  CAROLINA 

Carteret  County 

Cape  Lookout  Village  Historic  District.  Cape 
Lookout,  from  Lighthouse  to  Cape  Point, 
Harkers  Island  vicinity,  99000599 

Perquimans  County 

Belvidere  Historic  District, 

Roughly  bounded  by  the  Perquinmans  R.,  NC 
37,  NC  1200,  and  NC  1213,  Hertford 
vicinity,  99000600 

OKLAHOMA 

Muskogee  County 

Fort  Gibson  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS),  1423  Cemetery 
Rd.,  Fort  Gibson,  99000601 

OREGON 

Clatsop  County 

Leinenweber.  Christian,  House.  3480 
Franklin  Ave.,  Astoria,  99000604 

Deschutes  County 

Moore,  Robert  D.,  House,  545  NW  Congress 
St..  Bend,  99000603 

Lincoln  County 

Pacific  Spruce  Saw  Mill  Tenant  Houses,  146, 
162. 178,  and  192  NE  Sixth  St.,  Toledo, 
99000602 

Multnomah  County 

Cobb,  Samuel,  House,  1314  SE  55th  Ave., 

Portland,  99000607 
Holden,  William  B.,  House,  6347  SE  Yamhill, 

Portland.  99000605 
Miller,  Claude  Hayes,  House,  13051  SE 

Clayboume  St.,  Portland,  99000606 

PENNSYLVANL\ 
Bradford  County 

Welles,  Ellen  and  Charles  F.,  House,  1 
Grovedale  Ln.,  Wyalusing  Township, 
99000608 

Philadelphia  County 

SS  UNITED  STATES  (Steamship),  Pier  82, 
Philadelphia,  99000609 

TEXAS 

Hardin  County 

Kirby— Hill  House,  210  Main  St.,  Kountze, 
99000610 

Waller  County 

Anderson,  L.C.,  Hall  (Praire  View  A&M 

University  MPS),  L.W.  Minor  St.,  building 

#0541,  Prairie  View.  99000611 
Banks,  W.R.,  Library  (Praire  View  A&M 

University  MPS),  L.W.  Minor  St.,  building 

#0508,  Prairie  View,  99000612 
Evans,  Annie  Laurie,  Hall  (Praire  View  A&M 

University  MPS),  L.W.  Minor  St.,  building 

#0544,  Prairie  View,  99000613 
Fry — Thomas  Power  Plant  (Praire  View  A&Kl 

University  MPS),  A.G.  Cleaver  St.,  Building 

#0529,  Prairie  View,  99000615 
Hilliard  Hall  (Praire  View  A&M  University 

MPS),  A.G.  Cleaver  St.,  building  #0537, 

Prairie  View,  99000614 
Veterinary  Hospital  (Praire  View  A&M 

University  MPS),  E.M.  Norris  St.,  building 

#0517,  Prairie  View,  99000617 
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Woolfolk ,  G.R.,  Social  and  Political  Science 
Buildii  ig  (Praire  View  A&M  University 
MPS).  ^.G.  Cleaver  St..  building  i0503, 
Prairie  View.  99000616 

UTAH 

Carbon  (lounty 

Clerico  C  ammercial  Building,  4985  N.  Spring 
Glen  R  1.,  Spring  Glen,  99000619 

Manina,  i  ]amillo,  House,  Approx.  1756  W 
400  N,  Spring  Glenn,  99000618 

Salt  Lak«  County 

Ramsey,  ^wis  A.,  House,  128  S  1000  E,  Salt 

Lake  C  ty,  99000621 
Silver  Br  tthers'  Iron  Works  Office  and 

Warehi  luse  (Salt  Lake  City  Business 

Districi  MRA),  550  W  700  S.  Salt  Lake  City, 

99000€  22 

Summit  <  bounty 

House  at  t63  Park  Ave.  (Mining  Boom  Era 
Houses  TR),  463  Park  Ave.,  Park  City, 
990006  20 

VERMO^  T 


CaJedonip  County 

Block,  Jet.  of  Main  St.  and  Maple 
Ion. 99000623 
Reqbest  for  a  Move  has  been  made 
f(  (llowing  resource: 


Mathewspn  1 

St., 

A 
for  the 


Lyi  d 


FLORIDA 


Dade  Cm  nty 

Halissee 
74000611 


iall,  1700  NW  10th  Ave.,  Miami, 
8 


[FR  Doc 
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4310-70-U 


CODE 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Realty  Action:  Proposed 
Exchange  of  Federally-Owned  lamds 
for  Stat«  Owned  Lands  Within  the 
Commofiwealth  of  Virginia,  and 
Boundary  Revision  at  Fredericksburg 
and  Spotsylvania  County  Battlefields 
Nationa  Military  Park 

I.  The  following  described  Federally 
owned  Lind  acquired  by  the  National 
Park  Seri^ice,  has  been  determined  to  be 
suitable  lor  exchange.  The  authority  for 
this  exchange  is  the  Land  and  Water 
Conservation  Fund  Act,  as  amended  (16 
U.S.C.  4i)0l-22b). 

These  selected  Federal  lands  lie  and 
will  rem  lin  inside  the  boundaries  of 
FredericjLsburg  and  Spotsylvania 
County  Battlefields  National  Military 
Park  (NMP),  Appomattox  Court  House 
National  Historical  Park  (NHP),  and 
Colonial  National  Historical  Park  (NHP). 
There  ar  3  no  threatened  or  endangered 
species  or  other  species  of  management 
concern,  No  cultural  or  archeological 
resource  s  are  known  to  exist  on  these 
properti  !s. 


The  United  States-owned  property  to 
be  exchanged  to  the  Commonwealth  of 
Virginia  Department  of  Transportation 
(VDOT)  is  located  in  three  parks.  All 
three  parks  are  located  within  the 
Commonwealth  of  Virginia.  The  first 
tract  is  at  Appomattox  Court  House 
NHP.  It  is  a  0.89  of  an  acre  parcel 
needed  for  the  widening  of  Route  701. 
The  next  tract  is  located  at 
Fredericksburg  and  Spotsylvania 
County  Battlefields  NMP.  Tract  01-159 
is  a  0.51  of  an  acre  tract  needed  for  the 
widening  of  Route  3.  The  next  tract  is 
at  Colonial  NHP.  It  is  Tract  01-134  and 
is  a  0.51  of  an  acre  tract  needed  for  the 
widening  of  Route  634. 

The  exchange  will  protect  park 
resources  and  facilitate  the 
administration  of  the  park.  The  National 
Park  Service  will  retain  mineral  rights. 
A  reverter  clause  will  be  included  in  the 
deed  to  the  Commonwealth  of  Virginia 
Department  of  Transportation  in  the 
circxunstance  where  the  roads  are  no 
longer  needed. 

Title  will  be  conveyed  subject  to 
reservations  and  exceptions  as 
contained  in  the  original  deeds  as  well 
as  existing  easements  for  public  roads 
and  highways,  public  utilities  and 
pipelines.  VDOT  is  responsible  for  the 
provision  and  maintenance  of  the 
respective  roads. 

The  values  of  the  properties  to  be 
exchanged  were  determined  to  be  equal 
by  a  current  feiir  market  value  appraisal. 

n.  In  exchange  for  the  lands  identified 
in  Paragraph  I.  the  United  States  will 
acquire  Tracts  01-171,  01-172  and  06- 
118  at  Fredericksburg  and  Spotsylvania 
County  Battlefields  NMP.  Tract  01-171 
is  a  0.06  of  an  acre  tract  ciirrently 
outside  the  boundary  near  the  historic 
Salem  Church.  Tract  01-172  is  a  0.63  of 
an  acre  tract  near  the  Salem  Church  and 
located  within  the  Fredericksburg  and 
Spotsylvania  County  Battlefields  NMP 
boimdary.  This  will  allow  for  better 
protection  of  this  historic  structure. 
Tract  06-118  is  a  0.11  of  an  acre  tract 
near  the  15th  New  Jersey  monument 
and  is  located  within  the  Fredericksburg 
and  Spotsylvania  County  Battlefields 
NMP  boundary.  This  will  provide  a 
buffer  area  for  this  monument. 

Acquisition  will  include  all  right,  title 
and  interest  to  mineral  rights.  Also  the 
Commonwealth  of  Virginia  will  convey 
to  the  National  Park  Service  an 
easement  over  tract  01-135  at  Colonial 
NHP.  This  is  that  portion  of  Old 
Surrender  Road  (Route  634)  from  the 
intersection -with  Route  704,  continuing 
1.5  miles  north  imtil  an  intersection 
again  with  Route  704.  This  will  provide 
a  tour  road  for  the  park. 

m.  Section  5  of  Pub.  L.  95-42,  dated 
June  10,  1977,  authorizes  the  Secretary 


of  the  Interior  to  make  minor  revisions 
of  the  boundary  of  an  area,  whenever  he 
determines  that  to  do  so  will  contribute 
to,  and  is  necessary  for,  the  proper 
preservation,  interpretation,  or 
management  of  the  imit.  A  minor 
boundary  revision  to  Fredericksburg 
and  Spotsylvania  County  Battlefields 
NMP  involves  land  that  is  needed  to 
protect  the  historic  Salem  Church  by 
providing  sufficient  land  area  between 
the  Church  and  the  adjacent  roads  to 
enable  visitors  to  gain  access.  The  tract 
proposed  for  addition  is  Tract  01-171 
and  contains  0.06  of  an  acre  of  land.  It 
is  depicted  on  a  map  entitled  Boundary 
Revision  for  Fredericksburg  and 
Spotsylvania  County  Battlefields 
National  Military  Park  No.  326-80.050, 
dated  May  1998. 

This  parcel  of  land  is  located  near  the 
Old  Salem  Church  property,  which  is 
within  the  boundary  of  the  park.  Old 
Salem  Church  was  the  site  of  a  Union 
and  Confederate  encounter  that  proved 
pivotal  to  Lee's  ultimate  success, 
believed  to  be  the  South's  greatest 
victory,  in  Chancellorsville,  just  a  few 
short  miles  to  the  west.  The  Church  is 
surroimded  in  a  sea  of  commercialism, 
all  but  destroying  any  historic  scene. 
The  park  is  in  the  process  of 
establishing  natural  scenes  along  its 
boundary  to  preserve  what  is  left  of  this 
valuable  resource.  This  small  tract  is 
needed  to  add  to  this  important 
preservation  effort. 

Detailed  information  concerning  this 
exchange,  and  boundary  revision, 
including  precise  legal  descriptions. 
Land  Protection  Plans,  environmental 
assessments  and  cultvu'al  reports  are 
available  at  the.following  parks: 
Superintendent,  Appomattox  Court 
House,  PO  Box  218,  Route  24, 
Appomattox,  VA  24522;  or 
Superintendent,  Fredericksburg  and 
Spotsylvania  County  Battlefields 
National  Military  Park,  120  Chatham 
Lane,  Fredericksburg,  VA  22405;  or 
Superintendent,  Colonial  National 
Historical  Park,  PO  Box  210.  Yorktown, 
VA  23690. 

Adverse  comments  will  be  evaluated 
and  this  action  may  be  modified  or 
vacated  accordingly.  In  the  absence  of 
any  action  to  modify  or  vacate,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  April  12,  1999. 
Wairren  D.  Beach, 

Acting  Regional  Director,  Northeast  Region. 
(FR  Doc.  99-10974  Filed  4-30-99;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Bay-Delta  Advisory  Council  Miseting 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
several  issues  including:  Preview  of  the 
draft  programmatic  EIS/EIR,  including 
the  draft  preferred  alternative,  Phase  11 
report  and  Water  Management  Strategy. 
There  will  also  be  an  in-depth 
discussion  with  Policy  Group  members 
on  major  issues.  This  meeting  is  open  to 
the  public.  Interested  persons  may  make 
oral  statements  to  the  BRAG  or  may  file 
written  statements  for  consideration. 
DATES:  The  Bay-Delta  Advisory  Goimcil 
meeting  will  be  held  from  9  a.m.  to  5 
p.m.  on  Wednesday,  May  12,  1999. 
ADDRESSES:  The  Bay-Delta  Advisory 
Gouncil  will  meet  at  the  DoubleTree 
Hotel,  2001  Point  West  Way, 
Sacramento,  GA  (916)  929-8855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugenia  Laychak,  GALFED  Bay-Delta 
Program,  at  (916)  654-4214.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  Galifomia's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  Galifomia 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  GALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  de\'elop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natiu-al 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
GALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  GALFED.  The  Program  is 
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exploring  and  developing  a  long-term 
solution  for  a  cooperative  plaiming 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystems,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  Galifomia's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Gommittee 
Act  (FAGA)  as  the  Bay-Delta  Advisory 
Gouncil  (BDAG)  to  advise  GALFED  on 
the  program  mission,  problems  to  be 
addressed,  and  objectives  for  the 
Program.  BDAG  provides  a  forum  to 
help  ensure  public  participation,  and 
will  review  reports  and  other  materials 
prepared  by  GALFED  staff.  BDAG  has 
established  a  subcommittee  called  the 
Ecosystem  Roundtable  to  provide  input 
on  aimual  workplans  to  implement 
restoration  projects  and  programs. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Program,  Suite  1155, 
1416  Ninth  Street,  Sacramento,  GA 
95814,  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  April  27,  1999. 
Kirk  Rodgers, 

Acting  Regional  Director,  Mid-Pacific  Region. 
[FR  Doc.  99-10972  Filed  4-30-99;  8:45  am) 

BILUNG  CODE  4310-94-41 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  under  30  GFR 
Part  705,  Restriction  on  financial 
interests  of  State  employees.  The 
collection  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 


information  collection  and  the  expected 
burden  and  cost. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  June  2, 
1999,  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783.  or 
electronically  to  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  GFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportujiity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  GFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  approve 
the  collection  of  information  in  30  GFR 
Part  705,  Restriction  on  financial 
interests  of  State  employees.  OSM  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  will  be  placed  on  the  forms 
once  approved  and  the  control  number 
assigned. 

As  required  under  5  GFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  October 
27,  1998  (63  FR  57311).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 

Title:  30  GFR  Part  705— Restrictions 
on  financial  interests  of  State 
employees. 

OMB  Control  Number:  102^-0067. 

Summary:  Respondents  supply 
information  on  employment  and 
financial  interests.  The  purpose  of  the 
collection  is  to  ensure  compliance  with 
section  517(g)  of  the  Surface  Mining 
Gontrol  and  Reclamation  Act  of  1977, 
which  places  an  absolute  prohibition  on 
having  a  direct  or  indirect  financial 
interest  in  underground  or  surface  coal 
mining  operations. 

Bureau  Form  Number:  OSM-23. 

Frequency  of  Collection:  Entrance  on 
duty  and  armually. 

Description  of  Respondents:  Any  state 
regulatory  authority  employee  or 


2367G 


Federal  Register/ Vol.  64,  No.  84 /Monday,  May  3,  1999 /Notices 


memb€  r  of  advisory  boards  or 
commii  isions  established  in  accordance 
with  St  ite  law  or  regulation  to  represent 
multip  e  interests  who  performs  any 
functio  a  or  duty  under  the  Act. 


Tota. 


Annual  Responses:  3,321. 


Tota  Annual  Burden  Hours:  1,111. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
perfom  lance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
biirden  estimates;  ways  to  eahance  the 
quality  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimise  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  addresses. 
Please  lefer  to  the  appropriate  0MB 
control  number  in  all  correspondence. 
AEMJRES&ES:  Office  of  Information  and 
Regulatpry  Affairs,  Office  of 
Management  and  Budget.  Attention: 
Departinent  of  Interior  Desk  Office,  725 
17th  Street,  NW.  Washington,  DC  20503. 
Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  office  of 
Surface!  Mining  Reclamation  and 
Enforc^ent,  1951  Constitution  Ave., 
NW,  Rdom  210-SIB,  Washington.  DC 
20240,  )r  electronically  to 
jtreleasi  Sosmre.gov. 

Dated;  April  27, 1999. 
Richard  G.  Bryson, 

Chief.  D  vision  of  Regulatory  Support. 

[FR  Doc  99-11036  Filed  4-30-99;  8:45  am] 

BIUJNG  C  306  4310-05-M 


interHational  trade 
commi$sion 

Agency  Form  Submitted  for  0MB 
Review 

AGENCY;  United  States  International 
Trade  Commission. 
action:  The  U.S.  International  Trade 
Commii  ision  (USITC)  has  submitted  the 
foUowii  ig  information  collection 
requireinents  to  the  Office  of 
Management  and  Budget  (OMB) 
request  ng  emergency  processing  for 
review  md  clearance  under  the 
Paperwark  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  Commission  has 
requesti  id  OMB  approval  of  this 
submis!  ion  by  COB  May  7,  1999. 


EFFECnyE  date:  April  26,  1999. 
PURPOSE  OF  INFORMATION  COLLECTION: 

The  forms  are  for  use  by  the 
Commi:  ision  in  connection  with 
investij  ation  No.  332-406,  Overview 
and  An  ilysis  of  the  Economic  Impact  of 
U.S.  Sa  ictions  with  Respect  to  India 
and  Pal  istan,  instituted  under  the 
authori  y  of  section  332(g)  of  the  Tariff 


Act  of  1930  (19  U.S.C.  1332(g)).  This 
investigation  was  requested  bj-  the 
Committee  on  Ways  and  Means  of  the 
U.S.  House  of  Representatives.  The 
Commission  expects  to  deliver  the 
results  of  its  investigation  to  the 
Conunittee  by  September  17,  1999. 
SUMMARY  OF  PROPOSAL: 

(1)  Number  of  forms  submitted:  one. 

(2)  Title  of  form:  Overview  and 
Analysis  of  the  Economic  Impact  of  U.S. 
Sanctions  with  Respect  to  India  and 
Pakistan — Telephone  Survey  for  U.S. 
Businesses. 

(3)  Type  of  request:  new. 

(4)  Frequency  of  use:  Telephone 
survey,  single  data  gathering,  scheduled 
for  1999. 

(5)  Description  of  respondents: 
Representative  selection  of  U.S.  firms 
which  do  business  with  India  and 
Pakistan. 

(6)  Estimated  number  of  respondents: 
100. 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  100. 

(8)  Information  obtained  fi-om  the 
form  that  qualifies  as  confidential 
business  information  will  be  so  treated 
by  the  Commission  and  not  disclosed  in 
a  manner  that  would  reveal  the 
individual  operations  of  a  firm. 
AOOmONAL  INFORMATION  OR  COMMENT: 
Copies  of  the  forms  and  supporting 
documents  may  be  obtained  from  Scott 
Ki,  Industry  Coordinator,  USITC  (202- 
205-2160).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  10102  (Docket  Library), 
Washington,  DC  20503,  Attention: 
Docket  Librarian.  All  comments  should 
be  specific,  indicating  which  part  of  the 
survey  is  objectionable,  describing  the 
concern  in  detail,  and  including  specific 
suggested  revisions  or  language  changes. 
Copies  of  any  comments  should  be 
provided  to  Robert  Rogowsky,  Director, 
Office  of  Operations,  U.S.  International 
Trade  Commission,  500  E  Street  S.W., 
Washington,  DC  20436,  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 

Hearing  impaired  individueds  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  (telephone  No.  202-205-1810). 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 

Issued:  April  27,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koelinke, 
Secretary. 
[FR  Doc.  99-11005  Filed  4-30-99;  8:45  am] 

BIUJNG  CODE  7020-O2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-389  (Review)] 

3.5"  Microdisks  From  Japan 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  a  five-year  review 

concerning  the  antidiunping  duty  order 

on  3.5"  microdisks  fit)m  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  order  on  3.5" 
microdisks  from  Japan  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission; '  to  be 
assured  of  consideration,  the  deadline 
for  responses  is  June  22.  1999. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
July  16.  1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  rules  of  practice  and 
procediu^,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  Jime  5,  1998,  and  may  be 
dowrdoaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 


'  No  response  to  this  request  for  infonnation  is 
required  if  a  currently  valid  OfBce  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  number  is  3117-0016/USITC  No.  99-5-008, 
expiration  date  June  30.  1999.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.  Washington,  DC 
20436. 
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Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  3, 1989,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  3.5"  microdisks 
from  Japan  (54  FR  13406).  The 
Commission  is  conducting  a  review  to 
determine  whether  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injiu7  to  the  domestic  industry  within 
a  reasonably  foreseeable  time.  It  will 
assess  the  adequacy  of  interested  party 
responses  to  this  notice  of  institution  to 
determine  whether  to  conduct  a  full 
review  or  an  expedited  review.  The 
Commission's  determination  in  any 
expedited  review  will  be  based  on  the 
facts  available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Coimtry  in  this  review 
is  Japan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
a  single  Domestic  Like  Product:  3.5  inch 
microdisks  and  coated  media  therefor, 
irrespective  of  density.  One 
Commissioner  defined  the  Domestic 
Like  Product  differently. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  a  single 
Domestic  Industry:  producers  of  coated 
media  for  3.5  inch  microdisks  and 
converters  of  coated  media  into  3.5  inch 
microdisks.  One  Commissioner  defined 
the  Domestic  Industry  differently. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  April  3,  1989. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 


parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  §201. 11  (b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federd  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  §  207.7(a)  of  the " 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintEiined  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pxirsuant  to  §  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  imless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  §  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 


provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  June  22,  1999.  Pursuant  to 
§  207.62(b)  of  the  Commission's  rules, 
eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  July  16,  1999.  All  written  submissions 
must  conform  with  the  provisions  of 
§§201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  §§  201.6  and  207.7  of 
the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  §§  201.16(c)  and— 
207.3  of  the  Commission's  rules,  each 
docimient  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  §  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  caimot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  piu'suant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

As  used  below,  the  term  "firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
meiil  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producor  of 
the  Domestic  Like  Product  to  which 
your  response  pertains,  a  U.S.  union  or 
worker  group,  a  U.S.  importer  of  the 
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(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  ofthe  Subject 
Merchapdise  and  producers  of  the 
Merchandise  in  the  Subject 
that  currently  export  or  have 
Subject  Merchandise  to  the 
States  or  other  coinatries  since 
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1988. 
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operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  units  and  value  data  in  thousands  of 
U.S.  dollars).  If  you  are  a  trade/Tjusiness 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
your  firm's(s")  imports;  and 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including.antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s")  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  units  and  value 
data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  ofthe  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s")  production;  and 

(b)  The  quantity  and  value  of  your 
firm's(s")  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  knov^Ti,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's{s")  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 


importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
§  207.61  of  the  Commission's  rules. 

Issued  April  26,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-11009  Filed  4-30-99;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-308-310  and 
520-521  (Review)] 

Cartx>n  Steel  Butt-Weld  Pipe  Fittings 
From  Brazil,  China,  Japan,  Taiwan,  and 
Thailand 

agency:  United  States  Latemational 

Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 

concerning  the  antidumping  duty  orders 

on  carbon  steel  butt-weld  pipe  fittings 

from  Brazil,  China,  Japan,  Taiwan,  and 

Thailand. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  ofthe  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocatioji  of  the 
antidumping  duty  orders  on  carbon 
steel  butt-weld  pipe  fittings  from  Brazil, 
China,  Japan,  Taiwan,  and  Thailand 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury. 
Piirsuant  to  section  751(c)(2)  ofthe  Act, 
interested  parties  are  requested  to 
respond  to  this  notice  by  submitting  the 
information  specified  below  to  the 
Commission; '  to  be  assured  of 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  numt)er  is  not  displayed;  the 
0MB  number  is  3117-0016/USITC  No.  99-5-007, 
expiration  date  June  30,  1999.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
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consideration,  the  deadline  for 
responses  is  June  22.  1999.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  July  16, 
1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201.  subparts  A  through 
E  {19  CFR  part  201).  and  part  207. 
subparts  A,  D,  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207.  are  published  at 


63  FR  30599.  June  5,  1998.  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
wrww.usitc.gov/rules.htm. 

EFFECTIVE  DATE:  May  3.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations.  U.S.  International  Trade 
Conunission.  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  mattenby  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 


impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
w^virw.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  the  dates  listed  below,  the 
Department  of  Commerce  issued 
antidumping  duty  orders  on  the  subject 
imports: 


Order  date 


12/17/86 
12/17/86 
2/10/87  .. 
7/6/92  .... 
7/6/92  .... 


Product/country 


Carbon  steel  butt-weld  pipe  fittings/Brazil  .... 
Carbon  steel  butt-weld  pipe  fittings/Taiwan  .. 
Carbon  steel  butt-weld  pipe  tittings/Japan  ... 
Carbon  steel  butt-weld  pipe  fittings/China  .... 
Carbon  steel  butt-weld  pipe  fittings/Thailand 


Investigation  No. 


731-TA-308 
731-TA-310 
731-TA-309 
731-TA-520 
731-TA-521 


FR  Cite 


51  FR  45152. 
I  51  FR  45152. 
'  52  FR  4167, 
[  57  FR  29702. 

57  FR  29702, 


The  Commission  is  conducting 
reviews  to  determine  whether 
revocation  of  the  orders  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time.  It 
will  assess  the  adequacy  of  interested 
party  responses  to  Uiis  notice  of 
institution  to  determine  whether  to 
conduct  full  reviews  or  expedited 
reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions 

The  following  definitions  apply  to 
these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Brazil.  China.  Japan, 
Taiwan,  and  Thailand. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  origiucd 
determinations,  the  Commission 
defined  a  single  Domestic  Like  Product: 
carbon  steel  butt-weld  pipe  fittings 
having  an  inside  diameter  of  less  than 
14  inches,  whether  finished  or 
iinfinished. 


(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations 
concerning  Brazil.  Japan,  and  Taiwan, 
the  Commission  defined  a  single 
Domestic  Industry:  producers  of 
finished  and  unfinished  carbon  steel 
butt-weld  pipe  fittings  having  an  inside 
diameter  of  less  than  14  inches, 
including  integrated  producers, 
converters,  and  combination  producers 
which  perform  both  integrated 
production  and  conversion.  One 
Commissioner  defined  the  Domestic 
Industry  differently  in  the 
determinations  concerning  Brazil. 
Japan,  and  Taiwan.  In  its  original 
determinations  concerning  China  and 
Thailand,  the  Commission  defined  a 
single  Domestic  Industry:  producers  of 
finished  and  unfinished  carbon  steel 
butt-weld  pipe  fittings  having  an  inside 
diameter  of  less  than  14  inches, 
including  integrated  producers, 
converters,  and  combination  producers 
which  perform  both  integrated 
production  and  conversion.  However,  in 
the  determinations  concerning  China 
and  Thailand,  the  Commission  excluded 
two  domestic  producers.  Tube  Line  and 
Weldbend.  from  the  Domestic  Industry 
under  the  related  parties  provision.  For 
purposes  of  this  notice,  you  should 
report  information  separately  on  each  of 
the  following  two  Domestic  Industries: 
(1)  the  Domestic  Industry  including 


Tube  Line  and  Weldbend  and  (2)  The 
Domestic  Industry  excluding  Tube  Line 
and  Weldbend. 

(5)  The  Order  Dates  are  the  dates  that 
the  antidumping  duty  orders  under 
review  became  effective.  In  these 
reviews,  the  Order  Dates  are  as  shown 
in  the  preceding  tabulation. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selUng 
agent. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  §201. 11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  FederaJ  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  these  reviev^s 


the  Office  of  Investigations,  U.S,  International  Trade 
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to  authorized  applicants  under 
issued  in  the  reviews,  provided 
application  is  made  no  later 
days  after  publication  of  this 
in  the  Federal  Register. 
Authorized  applicants  must  represent 
parties,  as  defined  in  19 
1677(9),  who  are  parties  to  the 
A  separate  service  list  will  be 
maint^ned  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APD. 

Certification 

Pursiiant  to  §  207.3  of  the 
Comm  ssion's  rules,  any  person 
submit  ting  information  to  the 
Comm  ssion  in  coimection  with  these 
review  >  must  certify  that  the 
inform  ition  is  acciu-ate  and  complete  to 
the  bea  t  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherw  ise  specified,  for  the 
Commission,  its  employees,  and 
contrac  t  personnel  to  use  the 
inform;  ition  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
compai  able  products  which  the 
Commission  conducts  imder  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investi]  aUons  relating  to  the  programs 
and  opi  irations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 
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Submissions 


Pursi  ant  to  §  207.61  of  the 
Commi  ssion's  rules,  each  interested 
re  sponse  to  this  notice  must 
the  information  specified 
The  deadline  for  filing  such 
responds  is  Jime  22,  1999.  Pursuant  to 
)  of  the  Commission's  rules, 
parties  (as  specified  in 
ion  rule  207.62(b)(1))  may  also 
con^ments  concerning  the  adequacy 
to  the  notice  of  institution 
whether  the  Commission  should 
expedited  or  full  reviews.  The 
I  for  filing  such  comments  is 
1999.  All  written  submissions 
conform  with  the  provisions  of 
and  207.3  of  the  Commission's 
any  submissions  that  contain 
muit  also  conform  with  the 
requirei  lents  of  §§  201.6  and  207.7  of 
the  Con  mission's  rules.  The 
Commission's  rules  do  not  authorize 

if  submissions  with  the  Secretary 
facsimile  or  electronic  means.  Also, 
accordance  with  §§ 201.16(c)  and 
iflthe  Commission's  rules,  each 
filed  by  a  party  to  the  reviews 
served  on  all  other  parties  to 
(as  identified  by  either  the 
APO  service  list  as 
pproprlate),  and  a  certificate  of  service 
aci  :ompany  the  document  (if  you 


are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Piu-suant  to  §  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  piu-suant  to 
§  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

If  you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  yovu-  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product  to  which 
your  response  pertains,  a  U.S.  union  or 
worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
orders  on  each  Domestic  Industry  for 
which  you  are  filing  a  response  in 
general  and/or  yovu-  firm/entity 


specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
§  752(a)  of  the  Act  (19  U.S.C.  1675a(a)) 
including  the  likely  volume  of  subject 
imports,  likely  price  effects  of  subject 
imports,  and  likely  impact  of  imports  of 
Subject  Merchandise  on  the  Domestic 
Industry. 

(5)  A  list  of  all  known  and  ciurently 
operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which  you 
are  filing  a  response.  Identify  any 
known  related  parties  and  the  natiire  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  ciurently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Brazil.  Japeui. 
and  Taiwan  that  currently  export  or 
have  exported  Subject  Merchandise  to 
the  United  States  or  other  countries 
since  1986.  A  hst  of  all  known  and 
currently  operating  U.S.  importers  of  the 
Subject  Merchandise  and  producers  of 
the  Subject  Merchandise  in  China  and 
Thailand  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1991. 

(7)  If  you  are  a  U.S.  producer  of  a 
Domestic  Like  Product,  provide  the 
following  information  separately  on 
your  firm's  operations  on  each  product 
during  calendar  year  1998  (report 
quantity  data  in  poimds  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and.  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accoxmted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Coimtries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  pounds  and  value  data  in  thousands 
of  U.S.  dollars).  If  you  are  a  trade/ 
business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 


of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
yoiu-  firm's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quemtity  data  in  pounds  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
coimtervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s')  production;  and 

(d)  The  quantity  and  value  of  your 
firm's{s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 
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(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.61  of  the  Commission's 
rules. 

Issued:  April  26,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory'. 

[FR  Doc.  99-11010  Filed  4-30-99;  8:45  am] 
BILUNG  CODE  702O-20-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-406  and  408 
(Review)] 

Electrolytic  Manganese  Dioxide  From 
Greece  and  Japan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  five-year  reviews 
concerning  the  antidumping  duty  orders 
on  electrolytic  manganese  dioxide  from 
Greece  and  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  orders  on  electrolytic 
manganese  dioxide  from  Greece  and 
Japan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission; '  to  be  assured  of 
consideration,  the  deadline  for 
responses  is  June  22,  1999.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  July  16, 
1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
0MB  number  is  3117-0016/USrrC  No.  99-5-009, 
expiration  date  June  30,  1999.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.  Washington,  DC 
20436. 


E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207.  are  published  at 
63  FR  30599.  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  May  3.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background. 

On  April  17,  1989,  the  Department  of 
Commerce  issued  antidumping  duty 
orders  on  imports  of  electrolytic 
manganese  dioxide  from  Greece  and 
Japan  (54  FR  15243).  The  Commission  is 
conducting  reviews  to  determine 
whether  revocation  of  the  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  full  reviews  or 
expedited  reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions 

The  following  definitions  apply  to 
these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  tlie  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Greece  and  Japan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
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Subjec  Merchandise.  In  its  original 
detemi  nations,  the  Commission 
define(  a  single  Domestic  Like  Product: 
electro  ytic  manganese  dioxide. 

(4)  T  le  Domestic  Industry  is  the  U.S. 
produc  ers  as  a  whole  of  the  Domestic 
Like  Pi  oduct,  or  those  producers  whose 
collect  ve  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  t  atal  domestic  production  of  the 
product.  In  its  original  determinations, 
the  Coi  amission  defined  a  single 
Domes  ic  Industry:  producers  of 
electro  ytic  manganese  dioxide. 

(5)  T  le  Order  Date  is  the  date  that  the 
antiduipping  duty  orders  under  review 
became  effective.  In  these  reviews,  the 
Order  ti)ate  is  April  17, 1989. 

(6)  A  a  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  Company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  Uni  ted  States  from  a  foreign 
manufa  ctiu-er  or  through  its  selling 
agent. 

Partici]  lation  in  the  Reviews  and  Public 
Servicf  List 

Perse  ns,  including  industrial  users  of 
the  Sul  ject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishin;  5  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 
with  ths  Secretary  to  the  Commission, 
as  provided  in  §201. 11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  af  er  publication  of  this  notice  in 
the  FeqeraJ  Register.  The  Secretary  will 
mainta  n  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  theii  representatives,  who  are  parties 
to  the  reviews. 

Limiteq  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  Af  O  Service  list 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
aP\  submitted  in  these  reviews 
e  to  authorized  applicants  under 
issued  in  the  reviews,  provided 
application  is  made  no  later 
days  after  publication  of  this 
n  the  Federal  Register. 
Author  zed  applicants  must  represent 
interest  ed  parties,  as  defined  in  19 

1677(9),  who  are  parties  to  the 
A  separate  service  list  will  be 
nta  ned  by  the  Secretary  for  those 
authorized  to  receive  BPI  under 
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Certific  ation 

Pursi  lant  to  §  207.3  of  the 
Commission's  rules,  any  person 
submit  ing  information  to  the 
Commission  in  connection  with  these 


reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pvusuant  to  §  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  June  22,  1999.  Pursuant  to 
§  207.62(b)  of  the  Commission's  rules, 
eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  expedited  or  full  reviews.  The 
deadline  for  filing  such  comments  is 
July  16,  1999.  All  written  submissions 
must  conform  with  the  provisions  of 
§§  201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  §§  201.6  and  207.7  of 
the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
reviews  must  be  served  on  all  other 
parties  to  the  reviews  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  §  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  caiuiot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 


inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  In 
Response  to  This  Notice  of  Institution 

If  you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  Ucune, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product  to  which 
your  response  pertains,  a  U.S.  union  or 
worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
orders  on  each  Domestic  Industry  for 
which  you  are  filing  a  response  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which  you 
are  filing  a  response.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 


Subject  Merchandise  in  the  Subject 
Countries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1988. 

(7)  If  you  are  a  U.S.  producer  of  a 
Domestic  Like  Product,  provide  the 
following  information  separately  on 
your  firm's  operations  on  each  product 
during  calendar  year  1998  (report 
quantity  data  in  short  tons  and  value 
data  in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
conmiercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
tradeAiusiness  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Coimtries  accoimted  for  by 
your  finn's(s')  imports;  and 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  short  tons  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade Aiusiness  association,  provide  the 
information,  on  an  aggregate  basis,  for 
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the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s')  production;  and 

(b)  The  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accoimted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  April  26,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-11008  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-385-386 
(Review)] 

Granular  Polytetrafluoroethylene  Resin 
From  Italy  and  Japan 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  antidumping  duty  orders 
on  granular  polytetrafluoroethylene 
resin  from  Italy  and  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  orders  on 
granular  polytetrafluoroethylene  resin 
from  Italy  and  Japan  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission; '  to  be 
assured  of  consideration,  the  deadline 
for  responses  is  June  22,  1999. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
July  16.  1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  appHcation,  consult  the 
Commission's  rules  of  practice  and 
procedxu-e,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  rules  of 
practice  and  procedure  pertinent  to  five- 
year  reviews,  including  the  text  of 
subpart  F  of  part  207.  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.  usitc.gov/rules.htm. 
EFFECTIVE  DATE:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  number  is  31 1 7-0016/USITC  No.  99-5-006. 
expiration  date  [une  30. 1999.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.  Washington,  DC 
20436. 
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the  Coi  nraission's  TDD  terminal  on  202- 
205-l(  10.  Persons  with  mobihty 
impairpients  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessmg  its  internet  server  (http:// 
www.imitc.gov). 
SUPPLBMENTARY  INFORMATION: 

BackgBound 

On  August  24,  1988,  the  Department 
of  Conimerce  issued  an  antidumping 
duty  o^er  on  imports  of  granular 
polytettafluoroethylene  resin  from  Japan 
(53  FR  |32267).  On  August  30,  1988,  the 
Etepartment  of  Comjnerce  issued  an 
antidumping  duty  order  on  imports  of 
granultr  polytetrafluoroethylene  resin 
from  Itfely  (53  FR  33163).  The 
Conmijssion  is  conducting  reviews  to 
determine  whether  revocation  of  the 
orders  ivould  be  likely  to  lead  to 
continaation  or  recurrence  of  material 
injury  jo  the  domestic  industry  within 
a  reasonably  foreseeable  time.  It  will 
assess  the  adequacy  of  interested  party 
responses  to  this  notice  of  institution  to 
detenn  ine  whether  to  conduct  full 
review  ;  or  expedited  reviews.  The 
Comm  ssion's  determinations  in  any 
expedi  :ed  reviews  will  be  based  on  the 
facts  a>  ailable,  which  may  include 
inform  ition  provided  in  response  to  this 
notice. 

Definlt  ons 

The  bllowing  definitions  apply  to 
these  r  (views: 

(1)  S  jbject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 

Commi  rce. 

(2)  T  le  Subject  Countries  in  these 
review ;  are  Italy  and  Japan. 

(3)  Tpe  Domestic  Like  Product  is  the 
domestically  produced  product  or 
producjts  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subjecj  Merchandise.  In  its  original 
deteminations,  the  Commission 
defined  a  single  Domestic  Like  Product: 
granul^  polytetrafluoroethylene  resin.  • 

le  Domestic  Industry  is  the  U.S. 
3rs  as  a  whole  of  the  Domestic 
Dduct,  or  those  producers  whose 
|ve  output  of  the  Domestic  Like 
constitutes  a  major  proportion 
3tal  domestic  production  of  the 
t.  In  its  original  determinations, 
lission  defined  a  single 
Domestic  Industry:  producers  of 
granultr  polytetrafluoroethylene  resin. 
(5)  Ine  Order  Dates  are  the  dates  that 
the  antidumping  duty  orders  under 


review  became  effective.  In  the  review 
concerning  Japan,  the  Order  Date  is 
August  24,  1988.  In  the  review 
concerning  Italy,  the  Order  Date  is 
August  30,  1988. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  §201. 11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  LTnder  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  these  reviews 
available  to  authorized  applicants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
reviews.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  §  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  imder  Title  VII  of 
the  Act,  or  in  internal  audits  and 


investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  §  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  June  22,  1999.  Pursuant  to 
§  207.62(b)  of  the  Commission's  rules, 
eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  expedited  or  full  reviews.  The 
deadline  for  filing  such  comments  is 
July  16,  1999.  All  written  submissions 
must  conform  with  the  provisions  of 
§§  201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  §§  201.6  and  207.7  of 
the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  §  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

If  you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 


Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product  to  which 
yoiu-  response  pertains;  a  U.S.  imion  or 
worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
orders  on  each  Domestic  Industry  for 
which  you  are  filing  a  response  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which  you 
are  filing  a  response.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Countries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1987. 

(7)  If  you  are  a  U.S.  producer  of  a 
Domestic  Like  Product,  provide  the 
following  information  separately  on 
your  firm's  operations  on  each  product 
during  calendar  year  1998  (report 
quantity  data  in  pounds  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
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or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
knowm,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's{s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Coimtries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  pounds  and  value  data  in  thousands 
of  U.S.  dollars).  If  you  are  a  trade/ 
business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  coimtervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  fi-om  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  poiuids  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  finn's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
^counted  for  by  your  firm's(s')  exports. 


(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Coimtries,  and 
such  merchandise  from  other  coimtries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.61  of  the  Commission's 
rules. 

Issued:  April  26,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-11012  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  702O-02-P 


rNTERNATIONAL  TRADE 
COMMISSION 
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concerning  the  countervailing  duty  and 
antidumping  duty  orders  on  certain 
pipe  and  tube  from  Argentina,  Brazil, 
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Canada 

Singapd 

and  Vei  lezuela 


India,  Israel,  Korea,  Mexico, 
re,  Taiwan,  Thailand,  Turkey, 


tiat 


SUMMAFlY 

notice 
pursuailt 
Act  of 
to 


duty  o 
from 
Israel 
Taiwan 


injury 

the  Act 

to 

the 

Commits 

consi 


The  Commission  hereby  gives 
it  has  instituted  reviews 
to  section  751(c)  of  the  Tariff 
ll930  (19  U.S.C.  1675(c))  (the  Act) 
deter  mine  whether  revocation  of  the 
countervailing  duty  and  antidumping 
rs  on  certain  pipe  and  tube 
Argentina,  Brazil,  Canada,  India, 
Y  orea,  Mexico,  Singapore, 
Thailand.  Turkey,  and 
Venezuela  would  be  likely  to  lead  to 
continu  ition  or  recurrence  of  material 
•xirsuant  to  section  751(c)(2)  of 
interested  parties  are  requested 
respdnd  to  this  notice  by  submitting 
information  specified  below  to  the 
ion; '  to  be  assured  of 
ion,  the  deadline  for 
is  June  22,  1999.  Comments 


derati 


responsBS 


on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  July  16, 
1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.  usitc.gov/rules.htm. 
EFFECTIVE  DATE:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 


Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  the  dates  listed  below,  the 
Department  of  Commerce  issued 
countervailing  duty  and  antidumping 
duty  orders  on  the  subject  imports: 


C  >rder  date 


Product/Country 

Small  diameter  carbon  steel  pipe  &  tube/Taiwan  

Welded  cartwn  steel  pipe  &  tube/Turkey 

Welded  carbon  steel  line  pipe/Turkey  

Welded  carbon  steel  pipe  &  tube/Thailand  

Welded  carbon  steel  pipe  &  tube/India  

Welded  carbon  steel  pipe  &  tube/Turkey  

Oil  country  tubular  goods/Canada  

Oil  country  tubular  goodsTTaiwan  

Small  diameter  standard  &  rectangular  pipe  &  tube/Singapore 

Oil  country  tubular  goods/Israel 

Oil  country  tubular  goods/Israel 

Light-walled  rectangular  tube/Taiwan 

Light-waHed  rectangular  tube/Argentina  

Circular  welded  nonalloy  steel  pipe/Brazil 

Circular  welded  nonalloy  steel  pipe/Korea 

Circular  welded  nonalloy  steel  pipe/Mexico  

Circular  welded  nonalloy  steel  pipe/Taiwan  

Circular  welded  nonalloy  steel  pipe/Venezuela '... 


Inv.  No 


F.R.  cite 


5/7/84  . 
3/7/86  . 
3/7/86  . 
3/11/86 
5/12/86  \ 
5/15/86 
6/16/86  . 
6/18/86  . 
11/13/86 
3/6/87 
3/6/87 
3/27/89  . 
5/26/89  . 
11/2/92  . 
1 1/2/92  . 
11/2/92 
11/2/92  . 
11/2/92  . 


731-TA-132 

49  F.R, 

19369 

701-TA-253 

51  F.R. 

7984 

701-TA-253 

51  F.R. 

7984 

731-TA-252 

51  F.R. 

8341 

731-TA-271 

51  F.R. 

17384 

731-TA-273 

51  F.R. 

17784 

731-TA-276 

51  F.R. 

21782 

731-TA-277 

51  F.R. 

22098 

731-TA-296 

51  F.R. 

41142 

731-TA-318 

52  F.R. 

7000 

701-TA-271 

52  F.R. 

6999 

731-TA-^10 

54  F.R. 

12467 

731_TA^09 

54  F.R. 

22794 

731-TA-532 

57  F.R. 

49453 

731-TA-533 

57  F.R. 

49453 

731-TA-534 

57  F.R. 

49453 

731-TA-536 

57  F.R. 

49454 

731-TA-537 

57  F.R. 

49453 

The  Coiimission 
to  deterpiine 
orders 


is  conducting  reviews 
whether  revocation  of  the 
\  rould  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
the  domestic  industry  within 
ably  foreseeable  time.  It  will 
adequacy  of  interested  party 
to  this  notice  of  institution  to 
determine  whether  to  conduct  full 
or  expedited  reviews.  The 
Commiision's  determinations  in  any 
expedit  id  reviews  will  be  based  on  the 
facts  available,  which  mav  include 


injury  to 
a  reasoi 
assess 


tie  1 


respons3s 


information  provided  in  response  to  this 
notice. 

Definitions 

The  following  definitions  apply  to 
these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Argentina,  Brazil,  Canada, 


India,  Israel,  Korea,  Mexico,  Singapore, 
Taiwan,  Thailand,  Turkey,  and 
Venezuela. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  The  Domestic 
Like  Products  the  Commission  defined 
in  its  original  affirmative  determinations 
are  listed  below: 


Investigation 


Domestic  like  product 


Small  diameter  cartxjn  steel  pipe  and  tube/Tai- 
wan. 


One  Domestic  Like  Product:  circular  welded  carbon  steel  pipes  and  tubes  with  an  outside  di- 
ameter of  at  least  0.375  inch  but  not  more  than  4.5  inches. 


'No 
required 
and 
OMB  nu 


Budg  t\ 


to  this  request  for  information  is 
a  currently  valid  Office  of  Management 
(OMB)  number  is  not  displayed;  the 
4ber  is  3117-0016/USITC  No.  99-5-005, 


expiration  date  June  30, 1999.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 


the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.  Washington,  DC 
20436. 
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Investigation 


steel  line  pipe  and  pipe  and 


Welded  cartxin 
tube/Turkey. 
Welded  carbon  steel  pipe  and  tube/Thailand 
Welded  carbon  steel  pipe  and  tutie/lndia 


Oil  country  tubular  goods/Canada 
Oil  country  tubular  goods/Taiwan 


Oil  country  tubular  goods/Israel 


Small  diameter  standard  and  rectangular  pipe 

and  tube/Singapore. 
Light-walled  rectangular  tube/Taiwan 
Light-walled  rectangular  tube/Argentina 

Circular  welded  nonalloy  steel  pipe/Brazil 

Circular  welded  nonalloy  steel  pipe/Korea 
Circular  welded  nonalloy  steel  pipe/Mexico 
Circular  welded  nonalloy  steel  pipe/Taiwan 
Circular  welded  nonalloy  steel  pipeA/enezuela 


Domestic  like  product 


One  Domestic  Like  Product:  circular  welded  carbon  steel  standard  pipes  and  tubes  witti  out- 
side diameter  of  at  least  0.375  inch  but  not  more  than  16  inches.  The  countervailing  duty 
determination  with  respect  to  Turkey  found  a  second  Domestic  Like  Product,  defined  as  cir- 
cular welded  carbon  steel  line  pipes  and  tubes  with  outside  diameter  of  at  least  0  375  inch 
but  not  more  than  16  inches. 

Two  Domestic  Like  Products:  (1)  oil  country  tubular  goods  (OCTG),  i.e.,  green  tubes  and  fin- 
ished, seamless  and  welded,  casing  and  tubing,  and  (2)  dnil  pipe.  Certain  Commissioners 
defined  the  Domestic  Like  Product  differently.  The  Commission  examined  the  impact  of  the 
subject  imports  on  all  OCTG  because  the  available  data  in  the  investigations  did  not  permit 
the  identification  of  drill  pipe  as  a  separate  industry. 

One  Domestic  Like  Product:  all  OCTG,  including  drill  pipe.  Certain  Commissioners  defined  the 
Domestic  Like  Product  differently.  The  Commission  examined  the  impact  of  the  subject  im- 
ports on  all  OCTG  because  the  available  data  in  the  investigations  did  not  permit  the  identi- 
fication of  drill  pipe  as  a  separate  industry. 

One  Domestic  Uke  Product:  rectangular  welded  carbon  steel  pipes  and  tubes  having  less  than 
0.156  inch  wall  thickness. 

One  Domestic  Like  Product:  standard  and  structural  pipes  and  tubes,  including  unfinished  con- 
duit pipe. 


For  purposes  of  this  notice,  you 
should  report  information  separately  on 
each  of  the  following  Domestic  Like 
Products:  (1)  Circular  welded  carbon 
steel  pipes  and  tubes  with  an  outside 
diameter  of  at  least  0.375  inch  but  not 
more  than  4.5  inches,  (2)  circular 
welded  carbon  steel  standard  pipes  and 
tubes  with  outside  diameter  of  at  least 
0.375  inch  but  not  more  than  16  inches. 
(3)  circular  welded  carbon  steel  line 


pipes  and  tubes  with  outside  diameter 
of  at  least  0.375  inch  but  not  more  than 
16  inches,  (4)  OCTG  excluding  drill 
pipe,  i.e.,  green  tubes  and  finished, 
seamless  and  welded,  casing  and  tubing, 
(5)  drill  pipe,  (6)  OCTG  including  drill 
pipe,  (7)  rectangular  welded  carbon 
steel  pipes  and  tubes  having  less  than 
0.156  inch  wall  thickness,  and  (8) 
standard  and  structural  pipes  and  tubes, 
including  unfinished  conduit  pipe. 


(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  The  Domestic  Industries  the 
Commission  defined  in  its  original 
determinations  are  listed  below: 


Investigation 


Small  diameter  carbon  steel  pipe  and  tube/Tai- 
wan. 

Welded  carbon  steel  line  pipe  and  pipe  and 
tube/Turkey. 

Welded  cartxjn  steel  pipe  and  tube/Thailand 

Welded  carbon  steel  pipe  and  tube/India 


Oil  country  tubular  goods/Canada 
Oil  country  tubular  goods/Taiwan 


Oil  country  tubular  goods/Israel 


Small  diameter  standard  and  rectangular  pipe 

and  tube/Singapore. 
Light-walled  rectangular  tube/Taiwan 
Light-walled  rectangular  tube/Argentina 

Circular  welded  nonalloy  steel  pipe/Brazil 

Circular  welded  nonalloy  steel  pipe/Korea 
Circular  welded  nonalloy  steel  pipe/Mexico 
Circular  welded  nonalloy  steel  pipe/Taiwan 
Circular  welded  nonalloy  steel  pipeA/enezuela 


Domestic  industry 


One  Domestic  Industry:  producers  of  circular  welded  cartwn  steel  pipes  and  tubes  with  an  out- 
side diameter  of  at  least  0.375  inch  but  not  more  than  4.5  inches. 

One  Domestic  Industry:  producers  of  circular  welded  cartxjn  steel  standard  pipes  and  tubes 
with  outside  diameter  of  at  least  0.375  inch  but  not  more  than  16  inches.  The  countervailing 
duty  determination  with  respect  to  Turkey  found  a  second  Domestic  Industry,  defined  as 
producers  of  circular  welded  carticn  steel  line  pipes  and  tubes  with  outside  diameter  of  at 
least  0.375  inch  but  not  more  than  16  inches. 

Two  Domestic  Industries:  (1)  producers  of  OCTG,  i.e.,  green  tubes  and  finished,  seamless  and 
welded,  casing  and  tubing,  and  (2)  producers  of  drill  pipe.  Certain  Commissioners  defined 
the  Domestic  Industry  differently.  The  Commission  examined  the  impact  of  the  subject  im- 
ports on  all  OCTG  because  the  available  data  in  the  investigations  did  not  pennit  the  identi- 
fication of  drill  pipe  as  a  separate  industry. 

One  Domestic  Industry:  producers  of  all  OCTG,  including  drill  pipe.  Certain  Commissioners  de- 
fined the  Domestic  Industry  differently.  The  Commission  examined  the  impact  of  the  subject 
imports  on  all  OCTG  because  the  available  data  in  the  investigations  did  not  permit  the 
identification  of  drill  pipe  as  a  separate  industry. 

One  Domestic  Industry:  producers  of  rectangular  welded  carbon  steel  pipes  and  tubes  having 
less  than^  0.156  inch  wall  thickness. 


One  Domestic  Industry:  producers  of  standard  and  stnjctural  pipes  and  tubes,  including  unfin- 
ished conduit  pipe. 


For  purposes  of  this  notice,  you 
should  report  information  separately  on 
each  of  the  following  Domestic 
Industries:  (1)  Producers  of  circular 


welded  carbon  steel  pipes  and  tubes 
with  an  outside  diameter  of  at  least 
0.375  inch  but  not  more  than  4.5  inches, 
(2)  producers  of  circular  welded  carbon 


steel  standard  pipes  and  tuber  with 
outside  diameter  of  at  least  0.375  inch 
but  not  more  than  16  inches,  (3) 
producers  of  circular  welded  carbon 
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steel  li  le  pipes  and  tubes  with  outside 
diameter  of  at  least  0.375  inch  but  not 
more  ti  lan  16  inches,  (4)  producers  of 
OCTG  jxcluding  drill  pipe,  i.e.,  green 
tubes  a  nd  finished,  seamless  and 
weldec ,  casing  and  tubing.  (5) 
producers  of  drill  pipe.  (6)  producers  of 
OCTG  ncluding  drill  pipe,  (7) 
produc  ers  of  rectangular  welded  carbon 
steel  pi  pes  and  tubes  having  less  than 
ich  wall  thickness,  and  (8) 
uc  BFs  of  standard  and  structural 
apd  tubes,  including  unfinished 


0.156  i 
prod 
pipes 
condui : 
(5) 


Tie 


pipe. 
Order  Date  is  the  date  that  the 


counte  vailing  duty  and  antidumping 
qders  under  review  became 
In  these  reviews,  the  Order 
as  shown  in  the  preceding 


duty  o 

effecti\ie 

Dates 


are  ; 
tabulat  on 

(6)  A  n  Importer  is  any  person  or  firm 
engagei  1,  either  directly  or  through  a 
parent  ;ompany  or  subsidiary,  in 
import  ng  the  Subject  Merchandise  into 
the  Un:  ted  States  from  a  foreign 
manufc  cturer  or  through  its  selling 
agent. 

Participation  in  the  Reviews  and  Public 


Servic( 


List 


Persdns,  including  industrial  users  of 
the  Sul  ject  Merchandise  and.  if  the 
merchandise  is  sold  at  the  retail  level, 
represe  ntative  consumer  organizations, 
wishin  ;  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 
with  th  s  Secretary  to  the  Commission, 
as  prov  ided  in  §  201 . 1 1  (b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  af  er  publication  of  this  notice  in 
the  Fee  eral  Register.  The  Secretary  will 
mainta  n  a  public  service  list  containing 
the  nar  les  and  addresses  of  all  persons, 
or  theii  representatives,  who  are  parties 
to  the  r  jviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Admin  strative  Protective  Order  (APO) 
and  Af  O  Service  List 

Pursi  lant  to  §  207.7(a)  of  the 
Commi  ision's  rules,  the  Secretary  will 
BpI  submitted  in  these  reviews 
e  to  authorized  applicants  under 
issued  in  the  reviews,  provided 
application  is  made  no  later 
days  after  publication  of  this 
n  the  Federal  Register. 
Authorized  applicants  must  represent 
parties,  as  defined  in  19 
1677(9),  who  are  parties  to  the 
A  separate  service  list  will  be 
ned  by  the  Secretary  for  those 
authorized  to  receive  BPI  under 


make 
availab 
the 
that  th( 
than  21 
notice 


interested 

U.S.C. 

review; 

mainta 

parties 

the  APt) 


Certifi(  ation 

Pursi  lant  to  §  207.3  of  the 
Commission's  rules,  any  person 


submitting  information  to  the 
Commission  in  cormection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  §  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  June  22,  1999.  Pursuant  to 
§  207.62(b)  of  the  Commission's  rules, 
eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  expedited  or  full  reviews.  The 
deadline  for  filing  such  comments  is 
July  16,  1999.  All  written  submissions 
must  conform  with  the  provisions  of 
§§201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  §§  201.6  and  207.7  of 
the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information 

Pursuant  to  §  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 


(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  In 
Response  to  This  Notice  of  Institution 

Please  provide  the  requested 
information  separately  for  each 
Domestic  Like  Product,  as  defined 
above,  and  for  each  of  the  products 
identified  by  Commerce  as  Subject 
Merchandise.  If  you  are  a  domestic 
producer,  union/worker  group,  or  trade/ 
business  association:  import/export 
Subject  Merchandise  from  more  than 
one  Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product  to  which 
your  response  pertains,  a  U.S.  union  or 
worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  countervailing 
duty  and  antidumping  duty  orders  on 
each  Domestic  Industry  for  which  you 
are  filing  a  response  in  general  and/or 
your  firm/entity  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  and 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which  you 
are  filing  a  response.  Identify  any 


known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Countries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
the  years  the  petitions  were  filed.  The 
Subject  Merchandise,  the  Subject 
Countries,  and  the  years  the  petitions 
were  filed  are  listed  below: 
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Subject  merchandise/subject  country 


Small   diameter  cartwn   steel   pipe 
and  tube/Taiwan  

Welded  cartwn  steel  pipe  and  tube/ 
Turkey  

Welded  cartwn  steel  line  pipe/Tur- 
key   

Welded  carbon  steel  pipe  and  tube/ 
Thailand  

Welded  carbon  steel  pipe  and  tube/ 
India  

Welded  carbon  steel  pipe  and  tube/ 
Turkey  

Oil  country  tubular  goods/Canada  .... 

Oil  countiy  tubular  goods/Taiwan 

Small  diameter  standard  and  rectan- 
gular pipe  and  tube/Singapore  

Oil  country  tubular  goods/Israel  

Oil  country  tubular  goods/Israel  

Light-walled  rectangular  tube/Taiwan 

Light-walled  rectangular  tube/Argen- 
tina   

Circular  welded  nonalloy  steel  pipe/ 
Brazil  

Circular  welded  nonalloy  steel  pipe/ 
Korea 

Circular  welded  nonalloy  steel  pipe/ 
Mexico 

Circular  welded  nonalloy  steel  pipe/ 
Taiwan 

Circular  welded  nonalloy  steel  pipe/ 
Venezuela  


Years 


1983 

1985 

1985 

1985 

1985 

1985 
1985 
1985 

1985 
1986 
1986 
1988 

1988 

1991 

1991 

1991 

1991 

1991 


(7)  If  you  are  a  U.S.  producer  of  a 
Domestic  Like  Product,  provide  the 
following  information  separately  on 
yoiu'  firm's  operations  on  each  product 
during  calendar  year  1998  (report 
quemtity  data  in  short  tons  and  value 
data  in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  each  Domestic 
Like  Product  accounted  for  by  your 
firm's(s")  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  each  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 


(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s") 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countries  accounted  for  by 
your  finn's(s")  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
coimtervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s")  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  short  tons  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s")  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s")  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  firm's(s")  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 


production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availabiUty  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §207.61  of  the  Commission's 
rules. 

Issued:  April  26,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
(FR  Doc.  99-11011  Filed  4-30-99;  8:45  am] 

BILUNG  COD€  702O-02-P 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  Collection 
Activities:  Revisions  to  Existing 
Collection  in  Use  Without  an  0MB 
Control  Number;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Notice  of  entry  of 
Appearance  as  Attorney  or 
representative  Before  the  Board  of 
Immigration  Appeals,  Executive  Officer 
for  Immigration  Review. 

Notice  of  this  existing  collection  in 
use  without  an  OMB  Control  Number  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  July  2,  1999. 

The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  existing  collection  of  information  in 
use  without  an  OMB  Control  Number. 
Youj-  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
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(2)  El  aluate  the  accuracy  of  the 
agency' s  estimate  of  the  burden  of  the 
collectian  of  information,  including  the 
validit)  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  i)f  the  information  to  be 
collected;  and 

(4)  M  inimize  the  burden  of  the 
collecti  an  of  information  on  those  who 
are  to  r  (spond.  including  through  the 
use  of  a  ppropriate  automated, 
electronic,  mechanical,  or  other 
technol  agical  collection  techniques  or 
other  fcrms  of  information  technology, 
e.g.  per  nitting  electronic  submission  of 
responses. 

If  yoi  have  additional  comments, 
suggest  ons,  or  need  a  copy  of  the 
revised  information  collection 
instrument  with  instructions,  or 
additio:  lal  information,  please  contact 
Margari  t  M.  Philbin,  Acting  General 
Coimse  ,  Executive  Office  for 
Immigrition  Review,  U.S.  Department  of 
Justice,  Suite  2400,  5107  Leesburg  Pike, 
Falls  C]  lurch,  Virginia  22041;  telephone: 
(703)  3(15-0470.  Additionally, 
comments  and/or  suggestions  regarding 
the  iten  (s)  contained  in  this  notice, 
especia  ly  regarding  the  estimated 
public  fcurden  and  associated  response 
time  miiy  also  be  directed  to  Ms. 
Philbin 

Over  'iew  of  this  information 
collection: 

(1)  T;  pe  of  Information  Collection: 
Revisio  is  to  existing  collection  in  use 
without  an  OMB  Control  Number. 

(2)  Title  of  the  Form/Collection: 
Notice  I  )f  Entry  of  Appearance  as 
Attorne  y  or  Representative  Before  the 
Board  c  f  Immigration  Appeals, 
Executi  ve  Office  for  hnmigration 
Review 

(3)  A  :ency  form  number,  if  any,  and 
the  app  icable  component  of  the 
Departrient  of  Justice  sponsoring  the 
collecti  an:  Form  EOIR-27,  Executive 
Office  f  Dr  Immigration  Review,  U.S. 
Departi  lent  of  Justice. 

(4)  A  fected  public  who  will  be  asked 
to  respc  nd,  as  well  as  a  brief  abstract: 
The  inf  )rmation  collected  on  EOIR-27 
will  be  used  (i)  to  determine  whether  or 
not  a  responding  attorney  or 

represe  itative  is  duly  authorized  to 
represe  it  aliens  before  the  Board  of 
Immigrition  Appeals,  (ii)  to  provide  the 
respon(  ing  represented  party  an 
opportx  nity  to  expressly  consent  to 
such  re  iresentation  and  to  release  of 
Executi  ve  Office  for  Immigration 
Review  records  to  the  representative  as 
required  by  law,  and  (iii)  to  notify  the 
Immigr  ition  and  Naturalization  Service 
and  the  Executive  Office  for 
Immigrition  Review  of  such 
represe  itation. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  26,000  responses  per  year  at  6 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,600  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated;  April  28,  1999. 
Robert  B.  Briggs, 

Clearance  Officer,  U.S.  Department  of  Justice. 
|FR  Doc.  9&-10976  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  Collection 
Activities:  Revisions  to  Existing 
Collection  In  Use  Without  an  OMB 
Control  Number;  Comment  Request 

action:  Notice  of  information  collection 
under  review;  Notice  of  entry  of 
appearance  as  attorney  or  representative 
before  the  immigration  court. 

Notice  of  this  existing  collection  in 
use  without  an  OMB  Control  Number  is 
published  to  obtain  comments  firom  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  July  2,  1999. 

The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  existing  collection  of  information  in 
use  without  an  OMB  Control  Number. 
Your  comments  shotdd  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 


e.g.  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
revised  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Margaret  M.  Philbin,  Acting  General 
Counsel,  Executive  Office  for 
Immigration  Review,  U.S.  Department  of 
Justice,  Suite  2400,  5107  Leesburg  Pike, 
Falls  Church,  Virginia  22041;  telephone: 
(703)  305-0470.  Additionally, 
comments  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Ms. 
Philbin. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revisions  to  existing  collection  in  use 
without  an  OMB  Control  Number. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Entry  of  Appearance  as 
Attorney  or  Representative  Before  the 
Immigration  Court. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR-28,  Executive 
Office  for  Immigration  Review,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
The  information  collected  on  EOIR-28 
will  be  used  (i)  to  determine  whether  or 
not  a  responding  attorney  or 
representative  is  duly  authorized  to 
represent  aliens  before  the  Immigration 
Court,  (ii)  to  provide  the  responding 
represented  party  an  opportunity  to 
expressly  consent  to  such  representation 
and  to  release  of  Executive  Office  for 
Immigration  Review  records  to  the 
representative  as  required  by  law,  and 
(iii)  to  notify  the  Immigration  and 
Naturalization  Service  and  the 
Executive  Office  for  Immigration 
Review  of  such  representation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  77,000  responses  per  year  at  6 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  7,700  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 
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Dated:  April  28,  1999. 
Robert  B.  Briggs, 

Clearance  Officer.  U.S.  Department  of  Justice. 
[FR  Doc.  99-10977  Filed  4-30-99;  8:45  am) 

BILLING  CODE  4410-30-M 

DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  Collection 
Activities:  New  Collection;  Comment 
Request 

action:  Notice  of  information  collection 
under  review;  Immigration  practitioner 
complaint  form.  Executive  Office  for 
Inmiigration  Review. 

Notice  of  this  new  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  until  July  2,  1999. 

The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  new  collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biurden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Margaret  M.  Philbin, 
Acting  General  Counsel,  Executive 
Office  for  Immigration  Review,  U.S. 
Department  of  Justice,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041;  telephone  (703)  305-0470. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Ms.  Philbin. 

Overview  of  this  information 
collection: 


(1)  Type  of  Information  Collection: 
New  Collection  of  Information. 

(2)  Title  of  the  Form/Collection: 
Immigration  Practitioner  Complaint 
Form,  Executive  Office  for  Immigration 
Review. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR-44,  Executive 
Office  for  Immigration  Review,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
The  information  on  this  form  will  be 
used  to  determine  whether  or  not, 
assuming  the  truth  of  the  factual 
allegations  raised  therein,  the  Office  of 
the  General  Counsel  of  the  Executive 
Office  for  Inunigration  Review  should 
conduct  a  preliminary  disciplinary 
inquiry,  request  additional  information 
from  the  responding  complainant,  refer 
the  matter  to  a  state  bar  disciplinary 
authority  or  other  law  enforcement 
agency,  or  take  no  further  action. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  500  responses  per  year  at  2 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
biu-den  (in  hours)  associated  with  the 
collection:  1000  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  April  28,  1999. 
Robert  B.  Briggs, 

Clearance  Officer,  U.S.  Department  of  Justice. 
[FR  Doc.  99-10978  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  Collection 
Activities:  New  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  Immigration  practitioner 
appeal  form  from  decision  of 
adjudicating  official,  Board  of 
Immigration  Appeals,  Executive  Office 
for  Immigration  Review. 

Notice  of  this  new  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  until  July  2,  1999. 


The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  new  collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

It  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Margaret  M.  Philbin, 
Acting  General  Coimsel,  Executive 
Office  for  Immigration  Review,  U.S. 
Department  of  Justice,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041;  telephone  (703)  305-0470. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Ms.  Philbin. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection  of  Information. 

(2)  Title  of  the  Form/Collection: 
Immigration  Practitioner  Appeal  Form 
from  Decision  of  Adjudicating  Official, 
Board  of  Immigration  Appeals, 
Executive  Office  for  Inunigration 
Review. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR-45,  Executive 
Office  for  Immigration  Review,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
The  information  on  this  form  will  be 
used  by  immigration  practitioners  to 
appeal  an  adverse  decision  of  an 
Adjudicating  Official  in  a  disciplinary 
proceeding  to  the  Board  of  Immigration 
Appeals,  Executive  Office  for 
Immigration  Review. 
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(5)  An 
respond  3 
estimated 
respond 
per  resptonse 

(6)  An 
burden 
collect 

If  additional 
contact 
Officer, 
Justice, 
Security 
Division, 
1001  G 
20530. 


estimate  of  the  total  number  of 
nts  and  the  amount  of  time 
for  an  average  respondent  to 
50  responses  per  year  at  1  hour 


estimate  of  the  total  public 
in  hours)  associated  with  the 
50  annual  burden  hours, 
information  is  required 
Mr.  Robert  B.  Briggs,  Clearance 
Jnited  States  Department  of 
nformation  Management  and 
Staff,  Justice  Management 
Suite  850,  Washington  Center, 
Street,  .NW,  Washington,  DC 


Dated: 
Roberts 

Clearana  ■ 
(FRDoc 

BILLING 


\pril  28.  1999. 
Briggs, 

Officer,  U.S,  Department  of  Justice. 
(9-10979  Filed  4-30-99;  8:45  am) 

4410-3(MU 


CCDE 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Corrections 

Advisor  f  Board  Meeting 

Time  i  md  Date:  9:00  a.m.  to  5:00  p.m. 
on  Mom  ay,  June  7,  1999;  and  9:00  a.m. 
to  12  noim  on  Tuesday,  June  8,  1999. 

Place:  Raintree  Plaza  Hotel  & 
Conference  Center,  1900  Ken  Pratt 
Boulevaid,  Longmont,  Colorado  80501. 

Status:  Open. 

Mattel  s  to  be  Considered:  FY  2000 
Service  'Ian  Recommendations; 
Updates  on  Strategic  Planning  and 
Interstatj  Compact  Activities; 
Discussians  of  Mentally  111  in  Jails  and 
Prisons  ;  ind  Policy  Regarding  Private- 
for-Profi :  Organizations  and  NIC 
Servicest  and  Program  Division  Reports. 
C0NTAC11  PERSON  FOR  MORE  INFORMATION: 
Larry  So  omon.  Deputy  Director,  (202) 
307-310  5.  ext.  155. 
Morris  L.  Thigpen, 
Director, 
[FR  Doc.  b9-10949  Filed  4-30-99:  8:45  am) 

BILUNG  CC  DE  4410-36-M 


NUCLE>>R  REGULATORY 
COMMIJ  SiON 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  sJotice  of  pending  NRC  action  to 
submit  a  n  information  collection 
request  I  o  OMB  and  solicitation  of 
public  cpmment. 


SUMMARt:  The  NRC  is  preparing  a 
submitti  1  to  OMB  for  review  of 
continued  approval  of  information 


collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  35,  "Medical 
Use  of  Byproduct  Material." 

2.  Current  OMB  approval  number: 
3150-0010. 

3.  How  often  the  collection  is 
required:  Required  reports  are  collected 
and  evaluated  on  a  continuing  basis  as 
needed  due  to  a  change  in  programs  or 
as  events  occur. 

4.  Who  is  required  or  asked  to  report: 
Physicians  and  medical  institutions 
who  are  applicants  for,  or  hold,  an  NRC 
license  authorizing  the  administration 
of  byproduct  material,  or  its  radiation  to 
humans  for  medical  use. 

5.  The  number  of  annual  respondents: 
1,891  NRC  licensees  and  4,728 
Agreement  State  licensees. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  369,916  hours  for  NRC 
licensees  and  924,765  hours  for 
Agreement  State  licensees,  for  a  total 
burden  of  1,294,681  hours  (196  hours 
per  licensee). 

7.  Abstract:  10  CFR  part  35,  "Medical 
Use  of  Byproduct  Material,"  contains 
requirements  that  apply  to  NRC 
licensees  who  are  authorized  to 
administer  byproduct  material  or  its 
radiation  to  humans  for  medical  use. 
The  information  in  the  required  reports 
and  records  is  used  by  the  NRC  to 
ensure  that  the  health  and  safety  of  the 
public  is  protected,  and  that  the 
licensee's  possession  and  use  of 
byproduct  material  is  in  compliance 
with  the  license  and  regulatory 
requirements.  The  revision  is  a  net 
decrease  adjustment  in  burden  resulting 
from  a  decrease  in  the  number  of 
affected  licensees. 

Submit,  by  July  2,  1999  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level). 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 


wrww.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Md.,  this  27th  day  of 
April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer 
[FR  Doc.  99-11024  Filed  4-30-99;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302] 

Florida  Power  Corp;  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  the  Florida  Power 
Corporation  (FPC)  to  withdraw  its 
October  16,  1998,  application,  with 
supplement  dated  December  22,  1998, 
for  an  amendment  to  Facility  Operating 
License  No.  DPR  72,  issued  to  FPC  for 
operation  of  the  Crystal  River  Nuclear 
Generating  Unit  3  (CR-3)  located  in 
Citrus  County,  Florida.  Notice  of 
consideration  of  issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  November  18,  1998 
(63  FR  64116). 

The  proposed  amendment  would 
have  changed  the  CR-3  Final  Safety 
Analysis  Report  (FSAR),  Improved 
Technical  Specifications  (ITS)  and  ITS 
Bases  to  resolve  an  Unreviewed  Safety 
Question  (USQ).  This  USQ  was  created 
by  changing  the  normal  standby 
position  of  valves  DHV-34  and  DHV-35 
(low  pressure  injection  (LPI)  pump 
suction  valves  fi'om  borated  water 
storage  tank)  from  normally  open  to 
normally  closed.  Maintaining  these 
valves  normally  closed  had  been 
determined  to  be  necessary  to  ensure 
assiunptions  used  in  fire  protection 
analyses  remain  valid.  The  proposed 
amendment  would  have  also  added  new 
ITS  surveillance  requirements  for 
verifying  on  a  periodic  basis  that  the  LPI 
system  components  and  piping,  and  the 
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building  spray  suction  piping,  were  full 
of  water. 

FPC's  letter  of  April  12,  1999, 
informed  the  staff  that  the  request  was 
being  withdrawn  because  FPC  had 
resolved  the  fire  protection  analyses 
concerns  in  a  manner  that  allows  valves 
DHV-34  and  DHV-35  to  be  restored  to 
tlie  normally  open  standby 
configuration.  With  restoration  of  the 
valves  to  the  normally  open  standby 
position,  the  need  for  the  proposed 
amendment  no  longer  existed. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  16.  1998,  as 
supplemented  December  22,  1998,  and 
FPC's  withdrawal  letter  dated  April  12, 
1999,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  local  public  document  room 
located  at  the  Coastal  Region  Library, 
8619  W.  Crystal  Street,  Crystal  River, 
Florida. 

Dated  at  Rockville,  MD,  this  27th  day  of 
April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  A.  Wiens, 

Senior  Project  Manager,  Section  2,  Project 

Directorate  II,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[PR  Doc.  99-11021  Filed  4-30-99;  8:45  am) 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

Southern  California  Edison  Company 
(San  Onofre  Nuclear  Generating 
Station,  Unit  Nos.  2  and  3);  Exemption 

I 

Southern  California  Edison  Company 
(SCE,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-10 
and  NPF-15,  which  authorize  operation 
of  the  San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

These  facilities  consist  of  two 
pressurized  water  reactors  located  at  the 
licensee's  site  in  San  Clemente, 
California. 

n 

Section  50.71  of  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR), 
"Maintenance  of  records,  making 
reports,"  paragraph  (e)(4)  states,  in  part, 
that  "Subsequent  revisions  must  be  filed 


annually  or  6  months  after  each 
refueling  outage  provided  the  interval 
between  successive  updates  to  the  FSAR 
does  not  exceed  24  months."  The  two 
San  Onofre  Nuclear  Generating  Station 
(SONGS)  units  share  a  common  Final 
Safety  Analysis  Report  (FSAR): 
therefore,  this  rule  requires  the  licensee 
to  update  the  same  document  within  six 
months  after  a  refueling  outage  for  each 
unit. 

m 

Section  50.12(a)  of  10  CFR,  "Specific 
exemptions,"  states  that: 

The  Commission  may,  upon  application  by 
any  interested  person,  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are  (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  public  health  and 
safety,  and  are  consistent  with  the  common 
defense  and  security.  (2)  The  Commission 
will  not  consider  granting  an  exemption 
unless  special  circumstances  are  present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  "Application  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.*   *   *" 
The  licensee's  proposed  schedule  for 
FSAR  updates,  6  months  following 
every  Unit  3  refueling  outage,  but  not 
exceeding  24  months,  will  ensure  that 
the  SONGS  FSAR  will  be  maintained 
current  within  24  months  of  the  last 
revision.  The  proposed  schedule  fits 
within  the  24-month  diuration  specified 
by  10  CFR  50.71(e)(4).  Literal 
application  of  10  CFR  50.71(e)(4)  would 
require  the  licensee  to  update  the  same 
document  within  6  months  following  a 
refueling  outage  for  either  unit,  a  more 
bin-densome  requirement  than  intended. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii). 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12,  the 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security,  and 
is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Southern  California  Edison 
Company  an  exemption  from  the 
requirements  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  SONGS  UFSAR 
within  6  months  following  every  Unit  3 
refueling,  not  to  exceed  24  months, 
beginning  6  months  after  the  next  Unit 
3  refueling  outage  or  24  months  fi'om 


the  last  update  of  the  SONGS  UFSAR, 
whichever  is  sooner. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  environment  (64 
FR  14470). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  MD,  this  27th  day  of 
April  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  99-11022  Filed  4-30-99;  8:45  am) 

BILUNG  CODE  7590-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-2  (50-280/281)] 

Virginia  Electric  and  Power  Co.  Surry 
independent  Spent  Fuel  Storage 
Installation;  Exemption 

I 

Virginia  Electric  and  Power  Company 
(Virginia  Power),  the  licensee,  holds 
Materials  License  SNM-2501  for  receipt 
and  storage  of  spent  fuel  from  the  Surry 
Power  Station  at  an  independent  spent 
fuel  storage  installation  (ISFSI)  located 
on  the  Surry  Power  Station  site.  The 
facility  is  located  in  Surry  County, 
Virginia. 

n 

Pursuant  to  10  CFR  72.7.  the  Nuclear 
Regulatory  Commission  (NRC)  may 
grant  exemptions  from  the  requirements 
of  the  regulations  in  10  CFR  part  72  as 
it  determines  are  authorized  by  law.  will 
not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 

Section  72.72(d)  of  10  CFR  part  72 
requires  each  licensee  to  keep  duplicate 
records  of  spent  fuel  and  high-level 
radioactive  waste  in  storage.  The 
duplicate  set  of  records  must  be  kept  at 
a  separate  location  sufficiently  remote 
from  the  original  records  that  a  single 
event  would  not  destroy  both  sets  of 
records.  The  applicant  stated  that, 
pursuant  to  10  CFR  72.140(d),  the 
Virginia  Power  Operational  Quality 
Assurance  (QA)  Program  Topical  Report 
will  be  used  to  satisfy  the  QA 
requirements  for  the  ISFSI.  The  QA 
Program  Topical  Report  states  that  QA 
records  are  maintained  in  accordance 
with  commitments  to  ANSI  N45.2.9- 
1974.  ANSI  N45. 2.9-1 974  allows  for  the 
storage  of  QA  records  in  a  duplicate 
storage  location  sufficiently  remote  from 
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the  ori  ^inal  records  or  in  a  record 
storagi  facility  subject  to  certain 
provis  ons  designed  to  protect  the 
record  >  from  fire  and  other  adverse 
condit  ons.  The  applicant  seeks  to 
stream  ine  and  standardize 
record  ceeping  procedures  and  processes 
for  the  Surry  Power  Station  and  ISFSI 
spent  I  uel  records.  The  applicant  states 
that  re  juiring  a  separate  method  of 
record  storage  for  ISFSI  records  diverts 
resouri  :es  unnecessarily. 

ANSI  N45.2. 9-1974  provides 
require  ments  for  the  protection  of 
nuclea  r  power  plant  QA  records  against 
degradation.  It  specifies  design 
require  ments  for  use  in  the  construction 
of  reco  rd  storage  facilities  when  use  of 
a  singli!  storage  facility  is  desired.  It 
includi  )s  specific  requirements  for 
protect  ion  against  degradation 
mechai  lisms  such  as  fire,  humidity,  and 
conder  sation.  The  requirements  in 
ANSI  r  145.2.9-1974  have  been  endorsed 
by  the  »4RC  in  Regulatory  Guide  1.88, 
"Colle<  lion,  Storage  and  Maintenance  of 
Nuclear  Power  Plant  Quality  Assurance 
Records,"  as  adequate  for  satisfying  the 
record!  :eeping  requirements  of  10  CFR 
Part  50,  Appendix  B.  ANSI  N45.2.9- 
1974  a  so  satisfies  the  requirements  of 
10  CFF  72.72  by  providing  for  adequate 
mainte  lance  of  records  regarding  the 
identit;  r  and  history  of  the  spent  fuel  in 
storage  Such  records  would  be  subject 
to  and  leed  to  be  protected  from  the 
same  t]  pes  of  degradation  mechanisms 
as  nucl  ear  power  plant  QA  records. 

m 


By  letter  dated  September  10,  1998, 
Virgini »  Power  requested  an  exemption 
from  the  requirement  in  10  CFR  72.72(d) 
which  iitates  in  part  that  "Records  of 
spent  fi  lel  and  high-level  radioactive 
waste  i  i  storage  must  be  kept  in 
duplica  te.  The  duplicate  set  of  records 
must  b(  I  kept  at  a  separate  location 
sufficie  ntly  remote  from  the  original 
records  that  a  single  event  would  not 
destroy  both  sets  of  records."  The 
applicant  proposes  to  maintain  a  single 
set  of  s  )ent  fuel  records  in  storage  at  a 
record   torage  facility  that  satisfies  the 
requirejnents  set  fortli  in  ANSI  N45.2.9- 
1974. 

IV 

The  s  taff  considered  the  applicant's 
request  and  determined  that  granting 
the  pro  losed  exemption  from  the 
require  nents  of  10  CFR  72.72(d)  is 
authori  ted  by  law,  will  not  endanger 
life  or  f  roperty  or  the  common  defense 
and  sec  urity,  and  is  otherwise  in  the 
public  1  nterest.  The  staff  grants  the 
exempt  on,  subject  to  the  following 
conditi  ms 


(1)  Virginia  Power  may  maintain 
records  of  spent  fuel  and  high-level 
radioactive  waste  in  storage  either  in 
duplicate  as  required  by  10  CFR 
72.72(d),  or  alternatively,  a  single  set  of 
records  may  be  maintained  at  a  record 
storage  facility  that  satisfies  the 
standards  set  forth  in  ANSI  N45.2.9- 
1974. 

(2)  All  other  requirements  of  10  CFR 
72.72(d)  shall  be  met. 

The  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  for  copying  (for  a  fee)  at 
the  NRC  Public  Docimient  Room,  2120 
L  Street,  NW,  Washington,  DC  20555 
and  at  the  Local  Public  Document  Room 
at  the  College  of  William  and  Mary, 
Swem  Library,  Williamsburg,  Virginia 
23185. 

Pursuant  to  10  CFR  51.32,  NRC  has 
determined  that  granting  this  exemption 
will  have  no  significant  impact  on  the 
quality  of  the  human  enviroimaent  (64 
FR  14277). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  MD,  this  22nd  day  of 
April  1999. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  99-11023  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Company; 
Diablo  Canyon  Power  Plant,  Units  1 
and  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  certain  requirements  of 
its  regulations  for  Facility  Operating 
License  Nos.  DPR-80  and  DPR-82  that 
were  issued  to  Pacific  Gas  and  Electric 
Company  (the  licensee)  for  operation  of 
the  Diablo  Canyon  Power  Plant  (DCPP) 
Units  1  and  2,  located  in  San  Luis 
Obispo  County.  California. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
Pacific  Gas  and  Electric  Company 
(PG&E)  from  the  requirements  of  10  CFR 
50.60  and  10  CFR  Part  50,  Appendix  G, 
to  allow  use  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Code 
Case  N-514  as  an  alternate  method  for 
establishing  the  setpoints  for  the  low 


temperature  overpressure  protection 
(LTOP)  systems  that  have  been  installed 
for  overpressure  protection  of  the  DCPP 
reactor  coolant  pressure  boundary. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  September  3,  1998,  as 
supplemented  by  letters  dated  January 
22,  February  5,  and  March  17,  1999. 

The  Need  for  the  Proposed  Action 

The  provisions  of  10  CFR  50.60  and 
10  CFR  Part  50,  Appendix  G,  restrict  the 
operating  conditions  for  the  DCPP 
reactor  coolant  systems  from  exceeding 
the  pressure/temperature  (P/T)  limits 
established  in  compliance  with 
Appendix  G  to  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code.  The 
requirements  in  10  CFR  Part  50  were 
established  to  protect  the  integrity  of  the 
reactor  coolant  pressure  boundary  in 
nuclear  power  plants.  As  part  of  these 
requirements,  10  CFR  Part  50,  Appendix 
G,  requires  that  the  P/T  limits  be 
established  for  reactor  pressure  vessels 
during  normal  and  hydrostatic  or  leak 
rate  testing  conditions.  Specifically,  10 
CFR  Part  50,  Appendix  G,  states  that 
"The  appropriate  requirements  on  .  .  . 
the  pressure-temperature  limits  and 
minimum  permissible  temperature  must 
be  met  for  all  conditions."  Pressurized 
water  reactor  licensees  have  installed 
cold  overpressure  mitigation 
systems(COMS)/low  temperatiu-e 
overpressure  protection  systems  (LTOP) 
in  order  to  protect  the  reactor  coolant 
pressure  boundaries  from  being 
operated  outside  of  the  boundaries 
established  by  the  P/T  limit  curves  and 
to  provide  pressure  relief  of  the  reactor 
coolant  pressure  boundaries  during  low 
temperature  overpressurization  events. 
DCPP  technical  specifications  require 
them  to  update  and  submit  the  changes 
to  its  LTOP  setpoints  whenever  PG&E  is 
requesting  approval  for  amendments  to 
the  P/T  limit  curves.  The  use  of  Code 
Case  N-514  would  provide  an 
acceptable  level  of  safety  against 
overpressurization  events  of  the  DCPP 
reactor  pressure  vessels.  Based  on  the 
conservatism  that  is  incorporated  into 
the  methods  of  Appendix  G  of  the 
Section  XI  to  the  ASME  Code  for 
calculating  P/T  limit  curves,  it  is 
concluded  that  permitting  the  LTOP 
setpoints  to  be  established  in 
accordance  with  the  Code  Case  (e.g.,  at 
a  level  <110  percent  of  the  limit  defined 
by  the  P/T  limit  curves)  would  provide 
an  adequate  margin  of  safety  against 
brittle  fracture  failure  of  the  reactor 
pressure  vessels.  Therefore,  the 
requirements  of  10  CFR  Part  50, 
Appendix  G  and  Appendix  G  to  Section 
XI  of  the  ASME  Code,  are  not  necessary 
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to  prevent  brittle  fracture  of  the  reactor 
pressure  vessel  from  occurring  during 
low  temperature  operation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  use  of  Code  Case  N- 
514  as  an  alternative  method  for 
establishing  the  setpoints  for  the  LTOP 
systems  at  DCPP  Units  1  and  2  wrould 
provide  an  adequate  margin  of  safety 
against  brittle  fracture  of  the  DCPP 
reactor  vessels. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposiure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  invqlve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Diablo  Canyon  Power 
Plant  dated  May  1973,  and  the 
Addendum  dated  May  1976. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  22,  1999,  the  staff  consulted 
with  the  California  State  official,  Mr. 
Steve  Hsu  of  the  Radiologic  Health 
Branch  of  the  State  Department  of 
Health  Services,  regarding  the 
environmental  impact  of  the  proposed 
amendments.  The  State  official  had  no 
comments. 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  envirorunent. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
envirormiental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  September  3,  1998,  as 
supplemented  dated  January  22, 
February  5,  and  March  17,  1999,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
California  Polytechnic  State  University, 
Robert  E.  Kennedy  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Steven  D.  Bloom, 

Project  Manager,  Section  2.  Project 
Directorate  IV  &■  Decommissioning,  Division 
ofUcensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  99-11117  Filed  4-30-99;  8:45  am] 
8ILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

SIP  Nuclear  Operating  Co.,  Soutti 
Texas  Project,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
NPF-76  and  Facility  Operating  License 
No.  NPF-80,  issued  to  STP  Nuclear 
Operating  Company  (the  licensee),  for 
operation  of  the  South  Texas  Project 
(STP),  Units  1  and  2,  located  in 
Matagorda  County,  Texas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
STP  Nuclear  Operating  Company  from 
the  requirements  of  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR)  §  50.60, 
which  requires  all  power  reactors  to 
meet  the  fracture  toughness  and 
material  surveillance  program 
requirements  for  the  reactor  coolant 
pressure  boundary  set  forth  in 
appendices  G  and  H  to  10  CPU  part  50. 


The  proposed  exemption  would  allow 
STP  Nuclear  Operating  Company  to 
apply  American  Society  of  Mechanical 
Engineers  (ASME)  Code  Case  N-514  for 
determining  STP's  cold 
overpressurization  mitigation  system 
(COMS)  pressure  setpoint. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  March  18,  1999. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
support  an  amendment  to  the  STP 
Technical  Specifications  which  will 
revise  the  heatup,  cooldowm,  and  COMS 
curves.  The  use  of  ASME  Code  Case  N- 
514  would  allow  an  increased  operating 
band  for  system  makeup  and  pressure 
control. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action  will 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  envirormiental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  noru°adiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  noruradiological 
envirormiental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
South  Texas  Project,  Units  1  and  2," 
dated  August  1996.  in  NUREG-1171. 
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AgencU  s  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  Mari:h  30,  1999,  the  staff  consulted 
with  Texas  State  Official,  Mr.  Arthur  C. 
Tate  of  he  Texas  Department  of  Health 
regardii^g  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Findlna  of  No  Significant  Impact 

On  th  e  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  fenvironment.  Accordingly,  the 
Commi!  sion  has  determined  not  to 
prepare  an  environmental  impact 
statemeit  for  the  proposed  action. 

For  fu  rther  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  W.  arch  18.  1999,  which  is 
availabl }  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gel  nan  Building,  2120  L  Street, 
NW.,  W  ishington,  DC.  and  at  the  local 
public  c  ocument  room  located  at  the 
Whartoi  County  Junior  College,  J.M. 
Hodges  ^earning  Center,  911  Boiing 
Highwa  r,  Wharton,  Texas. 

Dated  <  t  Rockville,  Md..  this  27th  day  of 
April  19<  9. 

For  the  Nuclear  Regulatory  Commission. 

Robert  A  Gramm. 

Chief,  Sei  :tion  1 .  Project  Directorate  IV  6- 
Decomm  ssioning.  Division  of  Licensing 
Project  M  inagement.  Office  of  Nuclear 
Reactor  f  egulation. 
[FR  Doc.  J9-11025  Filed  4-30-99;  8:45  am] 
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NUCLEi  lR  regulatory 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 


The  AjCRS 
Hydraul  c 
meeting 

11545  Rtckville 
Marylani 

Portioi 
closed  t( 
Electric 


Subcommittee  on  Thermal- 
Phenomena  will  hold  a 
on  May  26,  1999.  Room  T-2B3, 
Pike.  Rockville. 


s  of  this  meeting  may  be 
public  attendance  to  discuss 
ower  Research  Institute  (EPRI) 

proprietiry  information  pursuant  to  5 

U.S.C.  5  ;2b(c){4). 
The  aj  enda  for  the  subject  meeting 

shall  be  is  follows: 

Wednes(  lay.  May  26,  1999 — 8:30  a.m. 
Until  tha  Conclusion  of  Business 

The  Sibconunittee  will  review  the:  (1) 
Propose!  resolution  of  Generic  Safety 
Issue  23,  "Reactor  Coolant  Piunp  Seal 
Failures  "  (2)  proposed  rule  to  revise 
Append;  x  K  to  10  CFR  50.46  to  allow 


small,  cost  beneficial  power  uprates. 
and  (3)  status  of  the  EPRI  RETRAN-3D 
transient  thermal-hydraulic  code  review 
and  proposed  ACRS  Structured 
Discussion  on  development  of  code 
review  guidelines.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Conmiittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Conmiittee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review.  Further  information 
regarding  topics  to  be  discussed, 
whether  the  meeting  has  been  canceled 
or  rescheduled,  the  scheduling  of 
sessions  which  are  open  to  the  public, 
and  the  Chairman's  ruling  on  requests 
for  the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  lu^ed  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc..  that  may  have  occurred. 

Dated:  April  27.  1999. 
Richard  P.  Savio, 

Associate  Director  for  Technical  Support. 

ACRS/ACNW. 

[FR  Doc.  99-11019  Filed  4-30-99:  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Severe  Accident  Management;  Meeting 

The  ACRS  Subconunittee  on  Severe 
Accident  Management  will  hold  a 
meeting  on  May  27,  1999,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville. 
Maryland. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  May  27,  1999 — 8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
application  of  the  Southern  California 
Edison  Company  for  an  exemption  to 
the  hydrogen  control  requirements  for 
the  San  Onofre  Nuclear  Generating 
Station.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Southern 
California  Edison  Company,  the  NRC 
staff,  and  other  interested  persons 
regarding  this  review.  Further 
information  regarding  topics  to  be 
discussed,  whether  the  meeting  has 
been  canceled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  cognizant  ACRS  staff 
engineer,  Mr.  Paul  A.  Boehnert 
{telephone  301/415-8065)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
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urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  April  27,  1999. 

Richard  P.  Savio, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  99-11020  Filed  4-30-99;  8:45  am] 

BILLING  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27010] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

April  23,  1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application{s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s} 
should  submit  their  views  in  wnriting  by 
May  18,  1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549-0609,  and 
serve  a  copy  on  the  relevant  applicant(s) 
and/or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  May  18, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Columbia  Energy  Group,  et  al.  (70- 
9127) 

Columbia  Energy  Group 
("Columbia"),  13880  Dulles  Corner 
Lane,  Hemdon,  Virginia  20171-4600,  a 
registered  holding  company,  and  its 
nonutility  subsidiary  companies, 
Columbia  Energy  Group  Service 
Corporation,  Columbia  LNG 


Corporation,  CLNG  Corporation, 
Columbia  Atlantic  Trading  Corporation, 
Columbia  Energy  Services  Corporation, 
Columbia  Energy  Power  Marketing 
Corporation,  Columbia  Energy 
Marketing  Corporation,  Energy. Com 
Corporation,  Columbia  Service  Partners, 
Inc.,  Columbia  Assurance  Agency,  Inc., 
Columbia  Energy  Group  Capital 
Corporation,  Columbia  Deep  Water 
Services  Corporation,  Columbia  Electric 
Corporation,  Columbia  Electric  Pedrick 
Limited  Corporation,  Columbia  Electric 
Pedrick  General  Corporation,  Columbia 
Electric  Binghamton  Limited 
Corporation,  Columbia  Electric 
Binghamton  General  Corporation, 
Columbia  Electric  Vineland  Limited 
Corporation,  Coluqibia  Electric 
Vineland  General  Corporation, 
Columbia  Electric  Rumford  Limited 
Corporation,  Columbia  Electric  Limited 
Holdings  Corporation,  Columbia 
Electric  Liberty  Corporation,  all  located 
at  13880  Dulles  Corner  Lane,  Herndon, 
Virginia  20171-4600;  Columbia  Energy 
Resources,  Inc.,  Columbia  Natural 
Resources,  Inc.,  Alamco-Delaware,  Inc., 
Hawg  Hauling  &  Disposal,  Inc., 
Clarksburg  Gas,  L.P.,  Phoenix- Alamco 
Ventures,  L.L.C.,  Coliunbia  Natural 
Resources  Canada,  Ltd.  ("CNR 
Canada"),  all  located  c/o  900 
Pennsylvania  Avenue,  Charleston,  West 
Virginia  25302;  Columbia  Gas 
Transmission  Corporation,  12801  Fair 
Lakes  Parkway,  Fairfax,  Virginia  22030- 
0146;  Columbia  Gulf  Transmission 
Company,  2603  Augusta,  Suite  125, 
Houston,  Texas  77057;  Colimibia 
Network  Services  Corporation  and  CNS 
Microwave,  Inc.,  both  located  at  1600 
Dublin  Road,  Columbus,  Ohio  43215- 
1082;  Columbia  Propane  Corporation, 
9200  Areboretum  Parkway,  Suite  140, 
Richmond.  Virginia  23236;  and 
Columbia  Insurance  Corporation,  Ltd., 
Craig  Appin  House,  8  Wesley  Street, 
Hamilton  HM  EX,  Bermuda,  have  filed 
a  post-effective  amendment  with  this 
Commission  under  section  9(a)  of  the 
Act  and  rules  45  and  54  under  the  Act 
to  an  application-declaration  filed  under 
sections  6(a),  7,  9(a),  10  and  13(b)  of  the 
Act,  and  rule  54  under  the  Act. 

By  order  dated  January  23, 1998 
(HCAR  No.  26820),  the  Commission 
authorized  Columbia  to  invest  up  to  $5 
million  to  acquire  oil  and  natural  gas 
leasehold  interests  in  properties  located 
in  southern  Ontario,  Canada  from 
Paragon  Petroleum  Corporation,  a 
Canadian  corporation.  These  interests 
were  acquired  through  CNR  Canada, 
which  is  currently  pursuing  oil  and  gas 
exploration  activities  on  the  properties. 

Columbia  now  seeks  authority  to 
expand  its  oil  and  gas  exploration 
activities  to  other  properties  in  Canada. 


These  activities  would  be  conducted  by 
one  or  more,  direct  or  indirect,  existing 
or  to-be-formed,  non-utility  subsidiaries. 
In  connection  with  the  proposed 
expansion.  Columbia  also  seeks 
authority  to  increase  its  investment  in 
these  activities  from  $5  milhon  to  $55 
million. 

Columbia  plans  to  use  the  increased 
investment  for  three  purposes.  The  first 
purpose  is  for  development  activities  on 
previously  acquired  properties  with 
proven  reserves.  The  second  purpose  is 
for  drilling  and  development  of  proven 
and  probable  undeveloped  reserves. 
Third,  Columbia  plans  to  invest  in  the 
acquisition  of  additional  acreage,  or  the 
drilling  rights  to  additional  acreage. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretan'. 
(FR  Doc.  99-10987  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-rj'325  ;  File  No.  SR-CBOE- 
9&-54] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  To  Update  and  Reorganize  Its 
Rules  Relating  to  Designated  Primary 
Market-Makers 

April  22,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  December 
22,  1998.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  chemge  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.^  On 
February  18.  1999.  the  Exchange 
submitted  an  amendment  to  the 
proposed  rule  filing.  ••  The  Commission 
is  publishing  this  notice  to  solicit 


nsu.s.c.  78s(b)(i). 

M7CFR240.19b-4. 

^  As  discussed  below.  CBOE  filed  a  substantially 
similar  proposal  in  1998.  which  it  subsequently 
withdrew.  See  note  5  below. 

*The  amendment  deleted  a  proposed  change  to 
CBOE  Rule  8.7.07  because  the  proposed  change 
amended  language  proposed  by  another  pending 
CBOE  rule  filing  that  has  not  been  approved  by  the 
Commission.  Letter  from  Arthur  B.  Reinstein. 
Assistant  General  Counsel.  CBOE  is  Kelly 
McCormick,  Division  of  Market  Regulation.  SEC. 
dated  February  11.  1999  ("Amendment  No.  1"). 
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commemts  on  the  proposed  rule  change 
from  inlerested  persons. 

I.  Self-Hegulatory  Organization's 
Statem^t  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  C  BOE  proposes  to  update  and 
reorgani  ze  its  rules  relating  to 
designal  ed  primary  market-makers 

').  The  te.xt  of  the  proposed  rule 
s  as  follows.  Additions  are 
deletions  are  bracketed. 


("DPMs 

change 

italic! 


zeJ 


Chapter 


Rule  3.2  7. — Membership  Options 
Trading  Permits 


(c)  DPMs 

describe  d 
(Modifi^ 
in  Rule . 
Options 
a  Permit 
subpara; 
appoin 
classes 
which  it 
on  NYSI : 
the  Rule ; 


act  as  a 
be  appoi  nted 
class  of 
Exchang  j 
of  parag]  a 
special  if 
class  of 
foregoin; ; 
the  prov 
act  as 
Permits 
regular 
of  the 


su:h 


in — Membership 


t(d 
cf 


The  DPM  trading  system 
in  Section  C  of  Chapter  VIII 
Trading  System  established 
80]  will  be  employed  in  NYSE 
Each  specialist  firm  to  which 
is  issued  pursuant  to 
ij  raph  {a)(2)  of  this  Rule  shall  be 
1  as  the  DPM  in  the  same 
NYSE  Options  as  those  for 
was  designated  as  a  specialist 
.  Subject  to  the  provisions  of 
,  a  Permit  holder  qualified  to 
I  )PM  pursuant  to  the  Rules  shall 
i  nted  to  act  as  the  DPM  for  each 
(  quity  options  designated  by  the 
piusuant  to  the  last  sentence 
iph  (b)  of  this  Rule.  Each 
firm  appointed  as  a  DPM  in  a 
NYSE  Options  pursuant  to  the 
1  two  sentences  shall,  subject  to 
sions  of  the  Rules,  continue  to 
DPM  during  the  terra  of  the 
<  ind  thereafter  so  long  as  it  is  a 
n  lember  or  member  organization 


Ex  change. 


Chapter  VI — Doing  Business  on  the 
Exchange  Floor 


Rule  6.8 
Options 


—RAES  Operations  in  Equity 


[(a)(iii 
in  classe  : 
theMTS 
make  av^lable 
the  size 
classes 


This  rule  shall  apply  to  RAES 
handled  by  DPM's  except  that 
Appointments  Committee  may 
additional  series  or  raise 
eligible  orders  in  a  DPM's 
plxrsuant  to  Rule  8.80.] 


Chapter  VHI— Market-Makers,  Trading 
Crowds  ind  Designated  Primary 
Market-Makers 


Section  i^:  Market-Makers 

*        »        * 


Rule  8.3.- 
Makers 


-Appointment  ofMarket- 


[Interpretations  and  Policies:] 

[01     The  Exchange  has  adopted  the 
policy  that  no  Market-Maker  may  act  as 
an  independent  Market-Maker  in  a  class 
of  options  for  which  the  Market-Maker 
has  been  approved  to  act  as  a  DPM.] 


Rule  8.16.— RAES  Eligibility  in  Option 
Classes  Other  Than  DJX 

*        *        *        *        * 

(a)(ii)  The  Market-Maker  may 
designate  that  his  trades  be  assigned  to 
and  clear  into  either  his  individual 
account  or  a  joint  account  in  which  he 
is  a  participant.  Each  individual 
member  of  the  joint  account  must  be 
physically  present  in  the  trading  crowd 
while  that  member  is  signed  onto  RAES 
and  each  joint  account  member  is 
subject  to  all  of  the  following  provisions 
of  this  rule.  [DPM  participation  shall 
also  be  governed  by  the  MTS  Committee 
as  provided  in  Rule  8.80.) 


Section  C:  Designated  Primary  Market- 
Makers  [Modified  Trading  System] 

DPM  Defined 

Rule  8.80.  A  "Designated  Primary 
Market-Maker"  or  "DPM"  is  a  member 
organization  that  is  approved  by  the 
Exchange  to  function  in  allocated 
securities  as  a  Market-Maker  (as  defined 
in  Rule  8.1),  as  a  Floor  Broker  (as 
defined  in  Rule  6.70),  and  as  an  Order 
Book  Official  (as  defined  in  Rule  7.1). 
Determinations  concerning  whether  to 
grant  or  withdraw  the  approval  to  act  as 
a  DPM  are  made  by  the  Modified 
Trading  System  Appointments 
Committee  ("MTS  Committee")  in 
accordance  with  Rules  8.83  and  8.90. 
DPMs  are  allocated  securities  by  the 
Allocation  Committee  and  the  Special 
Product  Assignment  Committee  in 
accordance  with  Rule  8.95. 

DPM  Designees 

Rule  8.81 .  (a)  A  DPM  may  act  as  a 
DPM  solely  through  its  DPM  Designees. 
A  "DPM  Designee"  is  an  individual  who 
is  approved  by  the  MTS  Committee  to 
represent  a  DPM  in  its  capacity  as  a 
DPM.  The  MTS  Committee  may 
subclassify  DPM  Designees  and  require 
that  certain  DPM  Designees  be  subject  to 
specified  supervision  and/or  be  limited 
in  their  authority  to  represent  a  DPM. 

(b)  Notwithstanding  any  other  rules  to 
the  contrary,  an  individual  must  satisfy 
the  following  requirements  in  order  to 
be  a  DPM  Designee  of  a  DPM: 

(i)  The  individual  must  be  a  member 
of  the  Exchange; 


(ii)  The  individual  must  be  a  nominee 
of  the  DPM  or  of  an  affiliate  of  the  DPM 
or  must  own  a  membership  that  has 
been  registered  for  the  DPM  or  for  an 
affiliate  of  the  DPM: 

(Hi)  The  individual  must  be  registered 
as  a  Market-Maker  pursuant  to  Rule  8.2 
and  as  a  Floor  Broker  pursuant  to  Rule 
6.71; 

(iv)  On  such  form  or  forms  as  the 
Exchange  may  prescribe,  the  DPM  must 
authorize  the  individual  to  enter  into 
Exchange  transactions  on  behalf  of  the 
DPM  in  its  capacity  as  a  DPM,  must 
authorize  the  individual  to  represent  the 
DPM  in  all  matters  relating  to  the 
fulfillment  of  the  DPM's  responsibilities 
as  a  DPM,  and  must  guaranty  all 
obligations  arising  out  of  the 
individual's  representation  of  the  DPM 
in  its  capacity  as  a  DPM  in  all  matters 
relating  to  the  Exchange;  and 

(v)  The  individual  must  be  approved 
by  the  MTS  Committee  to  represent  the 
DPM  in  its  capacity  as  a  DPM. 

Notwithstanding  the  provisions  of 
subparagraph  (b)(ii)  of  this  Rule,  the 
MTS  Committee  shall  have  the 
discretion  to  permit  an  individual  who 
is  not  affiliated  with  a  DPM  to  act  as  a 
DPM  Designee  for  the  DPM  on  an 
emergency  basis  provided  that  the 
individual  satisfies  the  other 
requirements  of  subparagraph  (b)  of  this 
Rule. 

(c)  The  approval  of  an  individual  to 
act  as  a  DPM  Designee  shall  expire  in 
the  event  the  individual  does  not  have 
trading  privileges  on  the  Exchange  for  a 
six  month  time  period. 

(d)  Each  DPM  shall  have  at  least  two 
DPM  Designees  who  are  nominees  of  the 
DPM  or  who  own  a  membership  that  has 
been  registered  for  the  DPM. 

(ej  A  DPM  Designee  of  a  DPM  may  not 
trade  as  a  Market-Maker  or  Floor  Broker 
in  securities  allocated  to  the  DPM  unless 
the  DPM  Designee  is  acting  on  behalf  of 
the  DPM  in  its  capacity  as  a  DPM.  When 
acting  on  behalf  of  a  DPM  in  its  capacity 
as  a  DPM,  a  DPM  Designee  is  exempt 
from  the  provisions  of  Rule  8.8. 

MTS  Committee 

Rule  8.82.  (a)  The  MTS  Committee 
shall  consist  of  the  Vice-Chairman  of 
the  Exchange,  the  Chairman  of  the 
Market  Performance  Committee,  and 
nine  members  elected  by  the 
membership  of  the  Exchange. 

(b)  The  nine  elected  MTS  Committee 
members  shall  include:  four  members 
whose  primary  business  is  as  a  Market- 
Maker,  two  members  whose  primary 
business  is  as  a  Market-Maker  or  as  a 
DPM  Designee,  one  member  whose 
primary  business  is  as  a  Floor  Broker 
and  who  is  not  associated  with  a 
member  organization  that  conducts  a 
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public  customer  business,  and  two 
persons  associated  with  member 
organizations  that  conduct  a  public 
customer  business.  No  more  than  two  of 
the  nine  elected  MTS  Committee 
members  may  be  associated  with  a 
DPM.  The  nine  elected  MTS  Committee 
members  shall  have  three-year  terms, 
three  of  which  shall  expire  each  year. 
(cj  The  election  procedures  for  the 
nine  elected  MTS  Committee  members 
shall  be  the  same  as  the  election 
procedures  for  elected  Directors  that  are 
set  forth  in  Article  IV  and  Article  V  of 
the  Exchange  Constitution.  Accordingly, 
the  following  shall  occur  as  part  of  these 
procedures:  During  October  of  each 
year,  the  Nominating  Committee  shall 
select  nominees  to  fill  expiring  terms 
and  vacancies  on  the  MTS  Committee. 
Nominations  may  also  be  made  by 
petition,  signed  by  not  less  than  100 
members  and  filed  with  the  Secretary  of 
the  Exchange  no  later  than  5:00  p.m. 
(Chicago  time)  on  November  15,  or  the 
first  business  day  thereafter  in  the  event 
November  15  occurs  on  a  holiday  or  a 
weekend.  The  election  to  fill  the 
expiring  terms  and  vacancies  on  the 
MTS  Committee  shall  be  held  as  part  of 
the  annual  election. 

Approval  To  Act  as  a  DPM 

Rule  8.83.  (a)  A  member  organization 
desiring  to  be  approved  to  act  as  a  DPM 
shall  file  an  application  with  the 
Exchange  on  such  form  or  forms  as  the 
Exchange  may  prescribe. 

(b)  The  MTS  Committee  shall 
determine  the  appropriate  number  of 
approved  DPMs.  Each  DPM  approval 
shall  be  made  by  the  MTS  Committee 
from  among  the  DPM  applications  on 
file  with  the  Exchange,  based  on  the 
MTS  Committee's  judgment  as  to  which 
applicant  is  best  able  to  perform  the 
functions  of  a  DPM.  Factors  to  be 
considered  in  making  such  a  selection 
may  include,  but  are  not  limited  to,  any 
one  or  more  of  the  following: 

(i)  Adequacy  of  capital; 

(ii)  Operational  capacity; 

(Hi)  Trading  experience  of  and 
observance  of  generally  accepted 
standards  of  conduct  by  the  applicant, 
its  associated  persons,  and  the  DPM 
Designees  who  will  represent  the 
applicant  in  its  capacity  as  a  DPM; 

(iv)  Number  and  experience  of 
support  personnel  of  the  applicant  who 
will  be  performing  functions  related  to 
the  applicant's  DPM  business; 

(v)  Regulatory  history  of  and  history  of 
adherence  to  Exchange  Rules  by  the 
applicant,  its  associated  persons,  and 
the  DPM  Designees  who  will  represent 
the  applicant  in  its  capacity  as  a  DPM; 


(vi)  Willingness  and  ability  of  the 
applicant  to  promote  the  Exchange  as  a 
marketplace; 

(vii)  Performance  evaluations 
conducted  pursuant  to  Rule  8.60;  and 

(via)  In  the  event  that  one  or  more 
shareholders,  directors,  officers, 
partners,  managers,  members,  DPM 
Designees,  or  other  principals  of  an 
applicant  is  or  has  previously  been  a 
shareholder,  director,  officer,  partner, 
manager,  member,  DPM  Designee,  or 
other  principal  in  another  DPM, 
adherence  by  such  DPM  to  the 
requirements  set  forth  in  this  Section  C 
of  Chapter  VIII  respecting  DPM 
responsibilities  and  obligations  during 
the  time  period  in  which  such  person(s) 
held  such  position(s)  with  the  DPM. 

(c)  Each  applicant  for  approval  as  a 
DPM  will  be  given  an  opportunity  to 
present  any  matter  which  it  vrishes  the 
MTS  Committee  to  consider  in 
conjunction  with  the  approval  decision. 
The  MTS  Committee  may  require  that  a 
presentation  be  solely  or  partially  in 
writing,  and  may  require  the  submission 
of  additional  information  from  the 
applicant  or  individuals  associated  with 
the  applicant.  Formal  rules  of  evidence 
shall  not  apply  to  these  proceedings. 

(d)  In  selecting  an  applicant  for 
approval  as  a  DPM,  the  MTS  Committee 
may  place  one  or  more  conditions  on 
the  approval,  including,  but  not  limited 
to,  conditions  concerning  the  capital, 
operations,  or  personnel  of  the 
applicant  and  the  number  or  type  of 
securities  which  may  be  allocated  to  the 
applicant. 

(e)  Each  DPM  shall  retain  its  approval 
to  act  as  a  DPM  until  the  MTS 
Committee  relieves  the  DPM  of  its 
approval  and  obligations  to  act  as  a 
DPM  or  the  MTS  Committee  terminates 
the  DPM's  approval  to  act  as  a  DPM 
pursuant  to  Rule  8.90. 

(f)  If  a  member  organization  resigns  as 
a  DPM  or  if  pursuant  to  Rule  8.90  the 
MTS  Committee  terminates  or  otherwise 
limits  its  approval  to  act  as  a  DPM,  the 
MTS  Committee  shall  have  the 
discretion  to  do  one  or  both  of  the 
following: 

(i)  Approve  an  interim  DPM,  pending 
the  final  approval  of  a  new  DPM 
pursuant  to  paragraphs  (a)  through  (d) 
of  this  Rule;  and 

(ii)  Allocate  on  an  interim  basis  to 
another  DPM  or  to  other  DPMs  the 
securities  that  were  allocated  to  the 
affected  DPM,  pending  a  final  allocation 
of  such  securities  pursuant  to  Rule  8.95. 

Neither  an  interim  approval  or 
allocation  made  pursuant  to  this 
paragraph  (f)  should  be  viewed  as  a 
prejudgment  with  respect  to  the  final 
approval  or  allocation. 


Conditions  on  the  Allocation  of 
Securities  to  DPMs 

Rule  8.84.  (a)  The  MTS  Committee 
may  establish  (i)  restrictions  applicable 
to  all  DPMs  on  the  concentration  of 
securities  allocable  to  a  single  DPM  and 
to  affiliated  DPMs  and  (ii)  minimum 
eligibility  standards  applicable  to  all 
DPMs  which  must  be  satisfied  in  order 
for  a  DPM  to  receive  allocations  of 
securities,  including  but  not  limited  to 
standards  relating  to  adequacy  of 
capital  and  number  of  personnel. 

(b)  The  MTS  Committee  has  the 
authority  under  other  Exchange  rules  to 
restrict  the  ability  of  particular  DPMs  to 
receive  allocations  of  securities, 
including  but  not  limited  to.  Rules 
8.88(b)  and  8.60,  Rule  8.83(d),  and  Rule 
8.90. 

DPM  Obligations 

Rule  8.85.  (a)  Dealer  Transactions. 
Each  DPM  shall  fiilfiU  all  of  the 
obligations  of  a  Market-Maker  under  the 
Rules,  and  shall  satisfy  each  of  the 
following  requirements,  in  respect  of 
each  of  the  securities  allocated  to  the 
DPM: 

(i)  assure  that  disseminated  market 
quotations  are  accurate; 

(ii)  assure  that  each  displayed  market 
quotation  is  honored  for  at  least  the 
number  of  contracts  prescribed 
pursuant  to  Rule  8.51; 

(Hi)  in  the  case  of  option  contracts, 
comply  with  the  bid/ask  differential 
requirements  of  Rule  8.7(b)(iv); 

(iv)  assure  that  the  number  of  DPM 
Designees  and  support  personnel 
continuously  present  at  the  trading 
station  throughout  every  business  day  is 
not  less  than  the  minimum  required  by 
the  MTS  Committee; 

(v)  trade  in  all  securities  allocated  to 
the  DPM  only  in  the  capacity  of  a  DPM 
and  not  in  any  other  capacity; 

(vi)  segregate  in  a  manner  prescribed 
by  the  MTS  Committee  (A)  all 
transactions  consummated  by  the  DPM 
in  securities  allocated  to  the  DPM  and 
(B)  any  other  transactions  consummated 
by  or  on  behalf  of  the  DPM  that  are 
related  to  the  DPM's  DPM  business; 

(vii)  with  respect  to  any  security 
traded  pursuant  to  Chapter  XXX  that  is 
allocated  to  the  DPM,  fill  any  odd  lot 
portion  combined  with  a  round  lot  order 
in  that  security  at  a  price  determined  in 
accordance  with  Rule  30.22, 
Interpretation  and  Policy  .05; 

(viii)  participate  at  all  times  in  any 
Exchange  sponsored  automated  order 
handling  system,  including  the  Retail 
Automatic  Execution  System  (RAES); 
and 

(ix)  determine  a  formula  for 
generating  automatically  updated 
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marke.  l  quotations  and  disclose  the 
follow  ng  components  of  the  formula  to 
the  otl  <er  members  trading  at  the  trading 
statioi  at  which  the  formula  is  used: 
option  pricing  calculation  model, 
volatility,  interest  rate,  dividend,  and 

used  to  represent  the  price  of  the 


what 
un 


I! 


system  s 
there  i ; 
specifi 
in  s 

this  Riile 
a 

subpa 
this 
(b) 
shall 
Floor 
acts  as 
Book 


lat 


Rile 


der,  ying. 

Not\  withstanding  the  provisions  of 
subpaiagraph  (a)(ix)  of  this  Rule,  the 
MTS  C  ommittee  shall  have  the 
discre\  ion  to  exempt  DPMs  using 
propri  itary  automated  quotation 
updati  ng  systems  from  having  to 
discloi  e  proprietary  information 
cancel  ning  the  formulas  used  by  those 
In  addition,  to  the  extent  that 
any  inconsistency  between  the 
:  obligations  of  a  DPM  set  forth 
ubi  taragraphs  (aj(i)  through  (a)(ix)  of 
and  the  general  obligations  of 
Marl^t-Maker  under  the  Rules, 

graphs  (a)(i)  through  (a)(ix)  of 
shall  govern. 
Agency  Transactions.  Each  DPM 

all  of  the  obligations  of  a 
$roker  (to  the  extent  that  the  DPM 
a  Floor  Broker)  and  of  an  Order 
(Official  under  the  Rules,  and  shall 
satisfy  each  of  the  following 
requirements,  in  respect  of  each  of  the 
securit  es  allocated  to  the  DPM: 

pt  ice  in  the  public  order  book  any 

i  1  the  possession  of  the  DPM 

s  eligible  for  entry  into  the  book 

^A)  the  DPM  executes  the  order 

receipt  or  (B)  the  customer  who 
the  order  has  requested  that  the 
be  booked,  and  upon  receipt 
t  >rder.  the  DPM  announces  in 
outcry  the  information 

the  order  that  would  be 
display  ed  if  the  order  were  a  displayed 
order  i.  j  the  public  order  book; 

(ii)  n  ot  remove  from  the  public  order 
book  a,  ly  order  placed  in  the  book 
unless  A)  the  order  is  canceled,  expires, 
or  is  ex  seated  or  (B)  the  DPM  returns  the 
order  t  >  the  member  that  placed  the 
order  v  ith  the  DPM  in  response  to  a 
^eques^from  that  member  to  return  the 
order; 
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qccord  priority  to  any  order  which 
represents  as  agent  over  the 
orincipal  transactions,  unless  the 
custom  er  who  placed  the  order  has 
consen  ed  to  not  being  accorded  such 
priority ; 

(iv)  /I  ot  charge  any  brokerage 
commi  ision  with  respect  to  the 
executi  on  of  any  order  for  which  the 
DPM  h{  IS  acted  as  both  agent  and 
princip  al,  unless  the  customer  who 
placed  the  order  has  consented  to 
paying  a  brokerage  commission  to  the 
DPM  w Ith  respect  to  the  DPMs 
execution  of  the  order  while  acting  as 
both  a^  ent  and  principal; 


(v)  act  as  a  Floor  Broker  to  the  extent 
required  by  the  MTS  Committee;  and 

(vi)  not  represent  discretionary  orders 
as  a  Floor  Broker  or  otherwise. 
Notwithstanding  the  provisions  of 
subparagraph  (b)(vi)  of  this  Rule,  the 
MTS  Committee  shall  have  the 
discretion  to  authorize  a  DPM,  on  a 
temporary  basis,  to  accept  and  represent 
types  of  orders  in  one  or  more  of  the 
securities  allocated  to  the  DPM  which 
vest  the  DPM  with  limited  discretion,  if 
the  MTS  Committee  determines  that 
unusual  circumstances  are  present  and 
that  the  acceptance  and  representation 
of  such  orders  by  the  DPM  is  necessary 
in  order  to  assure  that  there  will  be 
adequate  representation  in  such 
securities  of  those  types  of  orders.  In 
addition,  to  the  extent  that  there  is  any 
inconsistency  between  the  specific 
obligations  of  a  DPM  set  forth  in 
subparagraphs  (b)(i)  through  (b)(vi)  of 
this  Rule  and  the  general  obligations  of 
a  Floor  Broker  or  of  an  Order  Book 
Official  under  the  Rules,  subparagraphs 
(b)(i)  through  (b)(vi)  of  this  Rule  shall 
govern. 

(c)  Other  Obligations.  In  addition  to 
the  obligations  described  in  paragraphs 
(a)  and  (b)  of  this  Rule,  a  DPM  shall 
fulfill  each  of  the  following  obligations: 

(i)  resolve  disputes  relating  to 
transactions  in  the  securities  allocated 
to  the  DPM,  subject  to  Floor  Official 
review,  upon  the  request  of  any  party  to 
the  dispute; 

(ii)  promote  the  Exchange  as  a 
marketplace,  including  meeting  and 
educating  market  participants, 
maintaining  communications  with 
member  firms  in  order  to  be  responsive 
to  suggestions  and  complaints,  and 
performing  other  like  activities; 

(Hi)  act  to  increase  the  Exchange's 
order  flow  in  the  securities  which  are 
allocated  to  the  DPM  and  respond  to 
competitive  developments  by  improving 
market  quality  and  service  and 
otherwise  acting  to  increase  the 
Exchange's  market  share  in  those 
securities; 

(iv)  promptly  inform  the  MTS 
Committee  of  any  desired  change  in  the 
DPM  Designees  who  represent  the  DPM 
in  its  capacity  as  a  DPM  and  of  any 
material  change  in  the  financial  or 
operational  condition  of  the  DPM; 

(v)  supervise  all  persons  associated 
with  the  DPM  to  assure  compliance  with 
the  Rules; 

(vi)  segregate  in  a  manner  prescribed 
by  the  MTS  Committee  the  DPM's 
business  and  activities  as  a  DPM  from 
the  DPM's  other  businesses  and 
activities;  and 

(vii)  continue  to  act  as  a  DPM  and  to 
fulfill  all  of  the  DPM's  obligations  as  a 
DPM  until  the  MTS  Committee  relieves 


the  DPM  of  its  approval  and  obligations 
to  act  as  a  DPM  or  the  MTS  Committee 
terminates  the  DPM's  approval  to  act  as 
a  DPM  pursuant  to  Rule  8.90. 

(dj  Obligations  of  DPM  Associated 
Persons.  Each  person  associated  with  a 
DPM  shall  be  obligated  to  comply  with 
the  provisions  of  this  Rule  when  acting 
on  behalf  of  the  DPM. 

*  *  *  Interpretations  and  Policies: 

.01     The  Exchange  may  make 
personnel  available  to  assist  a  DPM  in 
the  DPM's  performance  of  the 
obligations  of  an  Order  Book  Official, 
for  which  the  Exchange  may  charge  the 
DPM  a  reasonable  fee. 

DPM  Financial  Requirements 

Rule  8.86.  Each  DPM  shall  maintain 
(i)  net  liquidating  equity  in  its  DPM 
account  of  not  less  than  $100,000,  and 
in  conformity  with  such  guidelines  as 
the  MTS  Committee  may  establish  from 
time  to  time,  and  (ii)  net  capital 
sufficient  to  comply  with  the 
requirements  of  Exchange  Act  Rule 
15c3-l.  Each  DPM  which  is  a  Clearing 
Member  shall  also  maintain  net  capital 
sufficient  to  comply  with  the 
requirements  of  the  Clearing 
Corporation. 

Participation  Entitlement  of  DPMs 

Rule  8.87.  (a)  Subject  to  the  review  of 
the  Board  of  Directors,  the  MTS 
Committee  may  establish  from  time  to 
time  a  participation  entitlement  formula 
that  is  applicable  to  all  DPMs. 

(b)  To  the  extent  established  pursuant 
to  paragraph  (a)  of  this  Rule,  each  DPM 
shall  have  a  right  to  participate  for  its 
own  account  with  the  Market-Makers 
present  in  the  trading  crowd  in 
transactions  in  securities  allocated  to 
the  DPM  that  occur  at  the  DPM's 
previously  established  principal  bid  or 
offer. 

Review  of  DPM  Operations  and 
Performance 

Rule  8.88.  (a)  The  MTS  Committee  or 
a  subcommittee  of  the  MTS  Committee 
may  conduct  a  review  of  a  DPM's 
operations  or  performance  at  any  time 
and  at  a  minimum  shall  conduct  a 
review  of  each  DPM's  operations  and 
performance  on  an  annual  basis.  A  DPM 
and  its  associated  persons  shall  submit 
to  the  MTS  Committee  such  information 
requested  by  the  Committee  in 
connection  with  a  review  of  the  DPM's 
operations  or  performance. 

(b)  The  MTS  Committee  shall  perform 
the  market  performance  evaluation  and 
remedial  action  functions  set  forth  in 
Rule  8.60  with  respect  to  DPMs  and  the 
Market-Makers  and  Floor  Brokers  that 
regularly  trade  at  DPM  trading  stations. 
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The  MTS  Committee  may  combine  a 
review  conducted  pursuant  to 
paragraph  (a)  of  this  Rule  with  an 
evaluation  conducted  pursuant  to  Rule 
8.60. 

(c)  Members  of  the  MTS  Committee 
may  perform  the  functions  of  a  Floor 
Official  at  DPM  trading  stations. 

Transfer  of  DPM  Appointments 

Rule  8.89.  (a)  A  DPM  proposing  any 
sale,  transfer,  or  assignment  of  any 
ownership  interest  or  any  change  in  its 
capital  structure,  voting  authority,  or 
distribution  of  profits  or  losses  shall  give 
not  less  than  thirty  (30)  days  prior 
written  notice  thereof  to  the  MTS 
Committee.  No  such  transaction  that  is 
deemed  to  involve  the  transfer  of  a  DPM 
appointment  within  the  meaning  of 
paragraph  (b)  of  this  Rule  may  take 
place  unless  (i)  the  transferee  is 
qualified  to  act  as  a  DPM  in  accordance 
with  the  Rules,  and  (ii)  the  transaction 
has  received  the  prior  approval  of  the 
MTS  Committee. 

(b)  For  purposes  of  this  Rule  8.89,  the 
following  transactions  are  deemed  to 
involve  the  transfer  of  a  DPM 
appointment:  (i)  any  sale,  transfer,  or 
assignment  of  any  significant  share  of 
the  ownership  of  a  DPM;  (ii)  any  change 
or  transfer  of  control  of  a  DPM;  [sic](iii) 
any  merger,  sale  of  assets,  or  other 
business  combination  or  reorganization 
of  a  DPM.  A  sale,  transfer,  or 
assignment  of  a  five  percent  (5%)  or 
more  interest  in  the  equity  or  profits  or 
losses  of  a  DPM  (or  any  series  of  smaller 
changes  that  in  the  aggregate  amount  to 
a  change  of  five  percent  or  more)  shall 
be  deemed  to  be  a  sale,  transfer,  or 
assignment  of  a  significant  share  of  the 
ownership  of  the  DPM;  provided, 
however,  that  any  sale,  transfer,  or 
assignment  of  a  less  than  five  percent 
interest  may  also  be  found  by  the  MTS 
Committee  to  represent  a  significant 
share  of  the  ownership  of  a  DPM 
depending  on  the  surrounding  facts  and 
circumstances,  in  which  event  the  MTS 
Committee  shall  notify  the  DPM  within 
fifteen  (15)  days  after  receiving  notice 
thereof  that  the  approval  of  the 
transaction  by  the  MTS  Committee  is 
required. 

(c)  An  application  for  the  approval  of 
a  transaction  deemed  to  involve  the 
transfer  of  a  DPM  appointment  shall  be 
submitted  in  writing  to  the  MTS 
Committee  at  least  thirty  (30)  days  prior 
to  the  proposed  effective  date  of  the 
transaction,  unless  the  MTS  Committee 
approves  a  shorter  period  for  its  review. 
The  application  shall  contain  a  full  and 
complete  description  of  the  proposed 
transaction,  including  (i)  the  identity  of 
the  transferee,  (ii)  a  description  of  the 
transferee's  ownership  and  capital 


structure,  (Hi)  the  identity  of  those 
persons  who  will  be  the  partners, 
shareholders,  directors,  officers,  and 
other  managers  or  affiliates  of  the 
transferee,  as  well  as  those  persons  who 
will  be  responsible  for  performing  the 
duties  of  the  DPM  following  the  transfer, 
(iv)  the  terms  of  the  transaction 
including  the  consideration  proposed  to 
be  paid  by  the  transferee,  (v)  the  terms 
of  any  other  business  relationships 
between  the  parties  to  the  transaction, 
and  (vi)  any  other  material  information 
pertaining  to  the  transaction  that  the 
MTS  Committee  may  request. 

(d)  Promptly  after  receipt  of  a 
completed  application  for  the  approval 
of  a  proposed  transfer  of  a  DPM 
appointment,  the  MTS  Committee  shall 
post  notice  of  the  proposed  transfer  on 
the  Exchange  Bulletin  Board  and  in  the 
Exchange  Bulletin.  The  MTS  Committee 
shall  not  ordinarily  consider  a  proposed 
transfer  sooner  than  ten  (10)  business 
days  following  the  day  notice  is  posted 
on  the  Bulletin  Board,  unless  the  MTS 
Committee  finds  it  necessary  to  give 
earlier  consideration  to  the  matter  in  the 
interest  of  the  maintenance  of  fair  and 
orderly  markets  and  the  protection  of 
investors.  During  this  period,  the  MTS 
Committee  will  accept  written 
comments  on  the  proposed  transfer 
from  any  member,  and  will  accept 
written  proposals  from  other  menxbers 
or  from  Market-Maker  crowds  who  wish 
to  be  considered  for  appointment  in 
some  or  all  of  the  classes  that  are  the 
subject  of  the  proposed  transfer. 

(e)  No  application  shall  be  finally 
approved  by  the  MTS  Committee  until  it 
is  accompanied  by  complete  and  final 
documents  pertaining  to  the  transfer  (all 
corporate  or  partnership  documents  and 
amendments  thereto,  voting  trust,  "buy- 
sell"  or  similar  agreements,  employment 
agreements,  pro  forma  financial 
statements),  except  as  the  MTS 
Committee  may  agree  to  defer  the 
delivery  of  specific  documents  for  good 
cause  shown.  In  considering  the 
approval  of  a  proposed  transfer  of  a 
DPM  appointment,  the  MTS  Committee 
shall  give  due  consideration  to  all 
relevant  facts  and  circumstances, 
including  but  not  limited  to  each  of  the 
following  factors,  if  applicable:  (i)  the 
financial  and  operational  capacity  of 
the  transferee;  (ii)  continuity  of  control, 
management,  and  persons  responsible 
for  the  operation  of  the  DPM;  (Hi) 
avoiding  undue  concentration  of  DPM 
appointments  on  the  Exchange;  (iv) 
available  alternatives  for  reallocating 
the  DPM's  appointment  taking  into 
account  comments  made  and 
alternatives  proposed  by  other  members 
during  the  posting  period;  and  (v)  the 
best  interests  of  the  Exchange.  If  the 


proposed  transferee  is  not  approved  to 
act  as  a  DPM  at  the  time  the  application 
is  considered  by  the  MTS  Committee, 
the  approval  of  the  transfer  may  be 
made  contingent  on  the  transferee's 
being  so  approved  within  a  stated 
period  of  time. 

(f)  The  approval  or  failure  to  approve 
a  proposed  transfer  of  a  DPM 
appointment  is  subject  to  direct  review 
by  the  Board  of  Directors  upon  receipt 
by  the  Secretary  of  the  Exchange,  within 
ten  (10)  days  of  the  time  the  decision  of 
the  MTS  Committee  is  announced,  of(i) 
a  written  request  for  such  review  made 
by  the  applicant,  specifying  why  the 
applicant  believes  the  decision  of  the 
Committee  should  be  reversed  or 
modified  (in  the  case  of  a  failure  to 
approve  an  application  as  submitted)  or 
(ii)  a  request  for  review  made  by  at  least 
five  Directors  of  the  Exchange  (in  any 
case). 

*  *  *  Interpretations  and  Policies 

.01     For  purposes  of  paragraph  (b)  of 
this  Rule,  a  transfer  of  an  interest  in  the 
profits  (but  not  the  ownership)  of  a  DPM 
to  an  associated  person  of  the  DPM 
solely  as  compensation  for  the 
associated  person's  services  in  support 
of  the  business  of  the  DPM  shall  not 
ordinarily  be  deemed  to  be  a  sale, 
transfer,  or  assignment  of  a  significant 
share  of  the  ownership  of  the  DPM. 

Termination,  Conditioning,  or  Limiting 
Approval  to  Act  as  a  DPM 

Rule  8.90.  (a)  The  MTS  Committee 
may  terminate,  place  conditions  upon, 
or  otherwise  limit  a  member 
organization 's  approval  to  act  as  a  DPM 
under  any  one  or  more  of  the  following 
circumstances: 

.  (i)  if  the  member  organization  incurs 
a  material  financial,  operational,  or 
personnel  change; 

(ii)  if  the  member  organization  fails  to 
comply  with  any  of  the  requirements 
under  this  Section  C  of  ChapterVIII, 
including,  but  not  limited  to,  any 
conditions  imposed  under  Rule  8.83(d), 
Rule  8.84(a)(ii),  or  this  Rule;  or 

(Hi)  if  for  any  reason  the  member 
organization  should  no  longer  be 
eligible  for  approval  to  act  as  a  DPM  or 
to  be  allocated  a  particular  security  or 
securities. 

Before  the  MTS  Committee  takes  action 
to  terminate,  condition,  or  otherwise 
limit  a  member  organization's  approval 
to  act  as  a  DPM,  the  member 
organization  will  be  given  notice  of  such 
possible  action  and  an  opportunity  to 
present  any  matter  which  it  wishes  the 
MTS  Committee  to  consider  in 
determining  whether  to  take  such 
aciion.  Such  proceedings  shall  be 
conducted  in  the  same  manner  as  M'i  S 
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Limitations  on  Dealings  ofDPMs  and 
Affiliated  Persons  ofDPMs 

RULE  8.91.  (a)  No  person  or  entity 
affiliatei  i  with  a  DPM  shall  purchase  or 
sell  on  t  le  Exchange,  for  any  account  in 
which  s\  \ch  person  or  entity  has  a  direct 
or  indirt  ct  interest,  any  security  which 
is  alloca  ted  to  the  DPM.  Any  such 
person  c  r  entity  may,  however,  reduce 
or  liquic  ate  an  existing  position  in  a 
security  which  is  allocated  to  an 
affiliatet  I  DPM  provided  that  any  order 
to  consummate  such  a  transaction  is  (i) 
identifie  d  as  being  for  an  account  in 
which  SI  \ch  person  or  entity  has  a  direct 
or  indirt  ct  interest,  (ii)  approved  for 
executic  nbya  Floor  Official,  and  (Hi) 
executei  by  the  DPM  in  a  manner 
reasonoi  tly  calculated  to  contribute  to 
the  mail  tenance  of  price  continuity 
with  rea  ionable  depth.  No  order  entered 
pursuan  I  to  this  paragraph  (a)  shall  be 
given  pr  ority  over,  or  parity  with,  any 
order  rej  tresented  in  the  market  at  the 
same  pr,  ce.  This  paragraph  (a)  shall  not 
apply  to  a  DPM  Designee  of  a  DPM 
acting  oi  i  behalf  of  the  DPM  in  its 
capacity  as  a  DPM. 

(b)  Ne  ther  a  DPM  for  an  equity 
option,  I  or  any  member  affiliated  with 
the  DPh  ,  shall  engage  in  any  material 
business  transaction  with  the  issuer  of 
the  security  that  underlies  the  equity 
option  o  ■  with  any  officer,  director,  or 


10%  shareholder  of  the  issuer  of  the 
security.  Neither  a  DPM  for  a  security 
traded  pursuant  to  Chapter  XXX,  nor 
any  member  affiliated  with  the  DPM, 
shall  engage  in  any  material  business 
transaction  with  the  issuer  of  the 
security  or  with  any  officer,  director,  or 
10%  shareholder  of  the  issuer  of  the 
security.  For  the  purposes  of  this 
paragraph  (b),  a  material  business 
transaction  shall  be  deemed  to  be  a 
transaction  which  is  material  in  value 
either  to  the  issuer  or  the  DPM,  would 
provide  access  to  material  non-public 
information  relating  to  the  issuer,  or 
would  give  rise  to  a  control  relationship 
between  the  issuer  and  the  DPM. 
Notwithstanding  the  foregoing,  the 
receipt  of  routine  business  services, 
goods,  materials,  or  insurance,  on  terms 
that  would  be  generally  available  shall 
not  be  deemed  a  material  business 
transaction  for  the  purposes  of  this 
paragraph  (b). 

(c)  Neither  a  DPM  for  an  equity 
option,  nor  any  member  affiliated  with 
the  DPM,  shall  accept  any  orders 
directly  from  the  issuer  of  the  security 
that  underlies  the  equity  option  or 
directly  from  any  officer,  director,  or 
10%  shareholder  of  the  issuer  of  the 
security.  Neither  a  DPM  for  a  security 
traded  pursuant  to  Chapter  XXX,  nor 
any  member  affiliated  with  the  DPM, 
shall  accept  any  orders  directly  from  the 
issuer  of  the  security  or  directly  from 
any  officer,  director,  or  10%  shareholder 
of  the  issuer  of  the  security. 

(d)  No  member  affiliated  with  a  DPM 
may  act  as  a  Floor  Broker  in  any  trading 
crowd  in  which  the  DPM  acts  as  a  DPM. 
This  paragraph  (d)  shall  not  apply  to  a 
DPM  Designee  of  a  DPM  acting  on 
behalf  of  the  DPM  in  its  capacity  as  a 
DPM. 

(e)  Paragraphs  (a),  (b),  and  (c)  of  this 
Rule  shall  not  apply  to  any  member 
affiliated  with  a  DPM  that  has 
established  and  obtained  Exchange 
approval  of  procedures  restricting  the 
flow  of  material  non-public  corporate 
and  market  information  (i.e.,  a  "Chinese 
Wall")  between  such  member  on  the  one 
hand  and  the  DPM  and  persons 
affiliated  with  the  DPM  on  the  other 
hand.  Any  such  procedures  shall 
comply  with  the  following  Guidelines: 

Guidelines  for  Exemptive  Relief  Under 
Rule  8.91(e)  for  Members  Affiliated  with 
DPMs 

These  Guidelines  set  forth  the  steps 
that  a  member  affiliated  with  a  DPM 
must  undertake,  at  a  minimum,  to  seek 
to  obtain  an  exemption  under  Rule 
8.91(e)  from  the  requirements  of 
paragraphs  (a)  through  (c)  of  Rule  8.91. 
These  Guidelines  may  be  supplemented 
or  modified  by  the  Exchange  in 


individual  cases  when  the  Exchange 
deems  it  appropriate  to  do  so. 

(a)  Generally,  an  affiliated  member 
seeking  a  Rule  8.91(e)  exemption  should 
establish  its  operational  structure  along 
the  lines  discussed  below. 

(i)  The  affiliated  member  and  the 
DPM  must  be  organized  as  separate  and 
distinct  organizations.  At  a  minimum, 
the  two  organizations  must  maintain 
separate  and  distinct  books,  records, 
and  accounts  and  satisfy  separately  all 
applicable  financial  and  capital 
requirements.  While  the  Exchange  will 
permit  the  affiliated  member  and  the 
DPM  to  be  under  common  management, 
in  no  instance  may  persons  on  the 
affiliated  member's  side  of  the  "Wall" 
exercise  influence  over  or  control  the 
DPM's  conduct  with  respect  to 
particular  securities  or  vice  versa.  Any 
general  managerial  oversight  must  not 
conflict  with  or  compromise  in  any  way 
the  DPM's  market-making 
responsibilities  pursuant  to  the  Rules. 

(ii)  The  affiliated  member  and  the 
DPM  must  establish  procedures 
designed  to  prevent  the  use  of  material 
non-public  corporate  or  market 
information  in  the  possession  of  the 
affiliated  member  to  influence  the 
DPM's  conduct  and  to  avoid  the  misuse 
of  DPM  market  information  to  influence 
the  affiliated  member's  conduct. 
Specifically,  the  affiliated  member  and 
the  DPM  must  ensure  that  material  non- 
public corporate  information  relating  to 
trading  positions  taken  by  the  affiliated 
member  in  a  DPM  security  are  not  made 
available  to  the  DPM  or  to  any 
shareholder,  director,  officer,  partner, 
manager,  member,  principal,  DPM 
Designee,  or  employee  associated 
therewith;  that  no  trading  is  done  by  the 
DPM  while  in  possession  of  non-public 
corporate  information  derived  by  the 
affiliated  member  from  any  transaction 
or  relationship  with  the  issuer  or  any 
other  person  in  possession  of  such 
information;  that  advantage  is  not  taken 
of  knowledge  of  pending  transactions  or 
the  affiliated  member's 
recommendations;  and  that  all 
information  pertaining  to  positions 
taken  or  to  be  taken  by  the  DPM  and  to 
the  DPM's  "book"  in  a  DPM  security  is 
kept  confidential  and  is  not  made 
available  to  the  affiliated  member 
except  to  the  extent  that  such 
information  is  made  available  to  the 
affiliated  member  in  accordance  with 
subparagraph  (b)(iii)  of  these 
Guidelines. 

(b)  An  affiliated  member  seeking  a 
Rule  8.91(e)  exemption  shall  submit  to 
the  Exchange  a  written  statement  which 
shall  set  forth: 

(i)  The  manner  in  which  the  affiliated 
member  intends  to  satisfy  each  of  the 
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conditions  stated  in  subparagraphs 
(a)(i)  and  (a)(ii)  of  these  Guidelines,  and 
the  compliance  and  audit  procedures 
the  affiliated  member  proposes  to 
implement  to  ensure  that  the  functional 
separation  is  maintained  between  the 
affiliated  member  and  the  DPM; 

(ii)  The  designation  and  identification 
of  the  individuals  associated  with  the 
affiliated  member  responsible  for 
maintenance  and  surveillance  of  such 
procedures; 

(Hi)  That  the  DPM  shall  make 
available  to  the  affiliated  member  only 
the  sort  of  market  information  that  the 
DPM  would  make  available  in  the 
normal  course  of  its  DPM  activity  to  any 
other  member;  that  the  DPM  shall  only 
make  such  information  available  to  the 
affiliated  member  in  the  same  manner 
that  it  is  made  available  to  any  other 
member;  and  that  the  DPM  shall  only 
make  such  information  available  to  the 
affiliated  member  pursuant  to  a  request 
by  the  affiliated  member  for  such 
information; 

(iv)  That  where  the  affiliated  member 
"popularizes"  a  security  in  which  the 
DPM  acts  as  DPM  the  affiliated  member 
shall  disclose  that  an  associated  DPM 
makes  a  market  in  the  security,  may 
have  a  position  in  the  security,  and  may 
be  on  the  opposite  side  of  public  orders 
executed  on  the  Exchange  in  the 
security;  and  that  the  affiliated  member 
shall  forward  to  the  Exchange, 
immediately  after  its  issuance,  a  copy  of 
any  research  report  or  written 
recommendation  which  "popularizes"  a 
security  in  which  the  DPM  acts  as  DPM; 

(v)  That  the  affiliated  member  shall 
file  with  the  Exchange  such  information 
and  reports  as  the  Exchange  may,  from 
time  to  time,  require  relating  to  its 
transactions  in  a  security  in  which  the 
DPM  acts  as  DPM; 

(vi)  That  the  affiliated  member  shall 
take  appropriate  remedial  action 
against  any  person  violating  these 
Guidelines  and/or  the  affiliated 
member's  internal  compliance  and 
audit  procedures  adopted  pursuant  to 
subparagraph  (b)(i)  of  these  Guidelines, 
and  that  the  affiliated  member  and  the 
DPM  each  recognizes  that  the  Exchange 
may  take  appropriate  remedial  action, 
including  (without  limitation)  removal 
of  securities  from  the  DPM  and/or 
revocation  of  the  Rule  8.91(e) 
exemption,  in  the  event  of  such  a 
violation; 

(vii)  Whether  the  affiliated  member 
intends  to  clear  proprietary  trades  of  the 
DPM  and,  if  so,  the  procedures 
established  to  ensure  that  information 
with  respect  to  such  clearing  activities 
will  not  be  used  to  compromise  the 
affiliated  member's  "Chinese  Wall"  (the 
procedures  followed  shall,  at  a 


minimum,  be  the  same  as  those  used  by 
the  affiliated  member  to  clear  for 
unaffiliated  third  parties);  and 

(viii)  That  no  individual  associated 
with  the  affiliated  member  shall  trade 
on  the  Exchange  as  a  Market-Maker  in 
any  security  in  which  the  DPM  acts  as 
DPM.  (Any  written  statements  submitted 
pursuant  to  this  paragraph  (b)  shall  be 
collectively  referred  to  herein  as  the 
"Exemption  Request".) 

(c)  In  the  event  that,  notwithstanding 
the  procedures  established  pursuant  to 
these  Guidelines,  any  DPM  Designee  of 
a  DPM  becomes  aware  of  the  fact  that 
the  Designee  has  received  from  the 
affiliated  member  any  material  non- 
public corporate  or  market  information 
relating  to  any  of  the  DPM  securities,  the 
DPM  Designee  shall  promptly 
communicate  that  fact  and  disclose  the 
information  so  received  to  the  person 
associated  with  the  affiliated  member 
responsible  for  compliance  with 
securities  laws  and  regulations  (the 
compliance  officer)  and  shall  seek  a 
determination  from  the  compliance 
officer  as  to  whether  the  DPM  Designee 
should,  as  a  consequence  of  the 
Designee's  receipt  of  such  information, 
give  up  the  DPM  Designee's 
appointment  as  a  DPM  Designee  in  the 
security  involved.  If  the  compliance 
officer  determines  that  the  DPM 
Designee  should  give  up  the  Designee's 
appointment  as  a  DPM  Designee,  the 
DPM  Designee  shall,  at  a  minimum,  give 
the  appointment  up  to  another  DPM 
Designee  who  is  not  in  possession  of  the 
information  so  received.  In  any  such 
event,  the  compliance  officer  shall 
determine  when  it  is  appropriate  for  the 
DPM  Designee  to  recover  the  Designee's 
appointment  as  a  DPM  Designee  and 
recommence  acting  as  DPM  Designee  in 
the  security' involved.  Procedures  shall 
be  established  by  the  affiliated  member 
to  assure  that  in  any  instance  when  the 
compliance  officer  determines  that  a 
DPM  Designee  should  give  up  the 
Designee's  appointment  as  a  DPM 
Designee,  such  transfer  is  effected  in  a 
manner  which  will  prevent  the  market 
sensitive  information  from  being 
disclosed  to  the  remaining  DPM 
Designees. 

The  compliance  officer  shall  keep  a 
written  record  of  each  request  received 
from  a  DPM  Designee  for  a 
determination  as  referred  to  above. 
Such  record  shall  be  adequate  to  record 
the  pertinent  facts  and  shall  include,  at 
a  minimum,  the  identification  of  the 
security,  the  date,  a  description  of  the 
information  received  by  the  DPM 
Designee,  the  determination  made  by 
the  compliance  officer,  and  the  basis 
therefor.  If  the  appointment  is  given  up, 
the  record  shall  also  set  forth  the  time 


at  which  the  DPM  Designee  reacquired 
the  appointment  and  the  basis  upon 
which  the  compliance  officer 
determined  that  such  reacquisition  was 
appropriate.  The  Exchange  shall  be 
given  prompt  notice  of  any  instance 
when  the  compliance  officer  determines 
that  a  DPM  Designee  should  give  up  the 
DPM  Designee's  appointment  and  also 
of  the  determination  that  the  DPM 
Designee  should  be  permitted  to 
reacquire  the  appointment.  In 
accordance  with  such  schedules  as  the 
Exchange  shall  from  time  to  time 
prescribe  (at  least  monthly),  the  written 
record  of  all  requests  received  by  the 
compliance  officer  from  DPM  Designees 
for  a  determination  as  referred  to  above 
shall  be  furnished  to  the  Exchange  for 
its  review.  Members  are  cautioned  that 
any  trading  by  any  person  while  in 
possession  of  material  non-public 
information  received  as  a  result  of  any 
breach  of  the  internal  controls  required 
by  these  Guidelines  may  violate 
Exchange  Act  Rule  lOb-5,  Exchange  Act 
Rule  14e-3,  just  and  equitable 
principles  of  trade,  or  one  or  more  other 
provisions  of  the  Exchange  Act, 
regulations  thereunder,  or  Rules  of  the 
Exchange.  The  Exchange  intends  to 
review  carefully  any  such  trading  of 
which  it  becomes  aware  to  determine 
whether  any  such  violation  has 
occurred. 

(d)  Subparagraph  (b)(vii)  of  these 
Guidelines  permits  an  affiliated  member 
to  clear  the  DPM  transactions  of  the 
DPM  provided  that  the  affiliated 
member  establishes  procedures  to 
ensure  that  information  with  respect  to 
such  clearing  activities  will  not  be  used 
to  compromise  the  affiliated  member's 
"Chinese  Wall. "  Such  procedures 
should  provide  that  any  information 
pertaining  to  security  positions  and 
trading  activities  of  the  DPM,  and 
information  derived  from  any  clearing 
and  margin  financing  arrangements 
between  the  affiliated  member  and  the 
DPM,  may  be  made  available  only  to 
those  (other  than  employees  actually 
performing  clearing  and  margin 
financing  functions)  associated  \\ith  the 
affiliated  member  that  are  in  senior 
management  positions  and  are  involved 
in  exercising  general  managerial 
oversight  over  the  DPM.  Generally,  such 
information  may  be  made  available  only 
to  the  affiliated  member's  chief 
executive  officer,  chief  operations 
officer,  chief  financial  officer,  and 
senior  officer  responsible  for  managerial 
oversight  of  the  DPM,  and  onlv  for  the 
purpose  of  exercising  permitted 
managerial  oversight.  Sueh  information 
may  not  be  made  available  to  anyone 
actually  engaged  in  making  day-to-day 
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(such  as  facilities,  accounting,  data 
processing,  personnel,  or  similar  types 
of  functions)  from  performing  similar 
functions  on  behalf  of  the  other  entity, 
provided  that  such  individual  is  clearly 
identified,  and  the  functions  performed 
on  behalf  of  each  entity  are  specified  in 
the  Exemption  Request,  and  all 
requirements  in  paragraph  (a)  of  these 
Guidelines  as  to  maintaining  the 
confidentiality  of  information  are 
satisfied. 

(f)  In  the  event  that  the  Exchange 
grants  a  Rule  8.91(e)  exemption  to  an 
affiliated  member:  (i)  the  affiliated 
member  and  DPM  shall  abide  by  any 
representations  and  undertakings  set 
forth  in  the  Exemption  Request  and 
shall  comply  with  any  conditions  placed 
by  the  Exchange  upon  the  grant  of  such 
exemption;  (ii)  the  affiliated  member 
shall  promptly  notify^  the  Exchange  in 
writing  in  the  event  that  any  of  the 
information  set  forth  in  the  Exemption 
Request  changes  or  becomes  inaccurate; 
and  (Hi)  the  Exchange  may  amend  or 
revoke  its  grant  of  exemptive  relief 
pursuant  to  Rule  8.91(e)  in  the  event 
that  there  is  a  change  in  the  policies, 
procedures,  or  organizational  structure 
of  the  affiliated  member  or  DPM  or  in 
any  of  the  information  set  forth  in  the 
Exemption  Request. 

[Modified  Trading  System] 

[RULE  8.80.  (a)  Deleted  April  16, 
1998.  (See  Rule  8.95.)] 

[(b)  The  MTS  Designated  Primary 
Market-Makers  ("DPM")  shall  be 
selected  and  removed  as  follows:] 

[(1)  The  selection  and  removal  of 
DPMs  will  be  conducted  by  the  MTS 
Appointments  Committee  ("MTS 
Conunittee"  or  "Committee").  The 
Committee  will  consist  of  the  Vice- 
Chairman  of  the  Exchange,  the 
Chairman  of  the  Market  Performance 
Committee,  and  nine  other  members,  to 
be  nominated  by  the  Nominating 
Committee  and  appointed  by  the  Board, 
whose  business  functions  are  as  follows: 
Six  market-makers,  one  floor  broker  not 
associated  with  a  member  organization 
that  conducts  a  public  customer 
business,  and  two  persons  associated 
with  member  organizations  that  conduct 
a  public  customer  business.  The  nine 
appointed  committee  members  shall 
have  two  year  terms  four  or  five  of 
which  will  expire  each  year.] 

[(2)  Any  regular  member  or  member 
organization  is  eligible  for  appointment 
as  a  DPM.  The  MTS  Committee  will 
select  that  candidate  who  appears  best 
able  to  perform  the  functions  of  DPM  in 
the  designated  options  class  or  classes. 
Factors  to  be  considered  for  selection 
include  the  following:  adequacy  of 
capital,  experience  with  trading  the 


option  class  or  a  similar  option  class, 
willingness  to  promote  the  Exchange  as 
a  marketplace,  operational  capacity, 
support  personnel,  history  of  adherence 
to  Exchange  rules  and  to  all  criteria 
specified  in  this  Rule  as  DPM 
responsibilities,  and  trading  crowd 
evaluations  under  Rule  8.60.] 

[(3)  Applications  for  DPM 
appointment  by  member  organizations 
shall  include  the  name  of  specified 
nominees.  The  MTS  Committee  shall 
specify  whether  a  DPM  appointment  is 
as  an  individual,  or  as  a  member 
organization.  The  Committee  may  also 
specify  any  one  or  more  conditions  on 
the  appointment,  in  respect  of  any 
representations  made  in  the  application 
process,  including  but  not  limited  to 
capital,  operations,  or  personnel.  The 
DPM  is  obligated  promptly  to  inform  the 
Committee  of  any  material  change  in 
financial  or  operational  condition,  or  in 
personnel.  The  appointment  may  not  be 
transferred  without  approval  of  the  MTS 
Committee.  The  DPM  shall  serve  until 
he  is  relieved  of  his  obligations  by  the 
Committee.] 

[(4)  The  MTS  Committee  may,  in  its 
discretion,  open  an  option  class  or 
classes  to  a  new  DPM  selection  process 
under  any  of  the  following 
circumstances: 

(i)  If  upon  review,  the  Committee 
determines  that  a  DPM  has  not 
performed  satisfactorily  any  condition 
of  his  appointment  under  Subpart  (b)(3) 
or  his  functions  as  described  in  subpart 
(c)  hereof.  The  Committee  may  conduct 
reviews  of  appointments  at  any  time, 
and  shall  do  so  at  least  quarterly. 

(ii)  If  a  DPM  incurs  a  material 
financial,  operational,  or  personnel 
change.  Provided,  however,  that  the 
Committee  shall  open  an  option  class  or 
classes  to  a  new  DPM  selection  process 
upon  request,  if  a  DPM  member 
organization  changes  its  specified 
nominee  and  the  former  nominee  so 
requests. 

(iii)  If  for  any  reason  the  DPM  should 
no  longer  be  eligible  for  appointment, 
should  resign  appointment,  or  fail  to 
perform  his  duties.  The  incumbent  DPM 
may  apply  for  the  appointment  in  the 
new  selection  process.] 

[(5)  The  MTS  Committee  has 
discretion  to  relieve  a  DPM  of  his 
appointment  due  to  a  material  financial, 
operational,  or  personnel  change 
warranting  immediate  action.] 

[(6)  If  a  DPM  has  been  relieved  of  his 
appointment  or  the  appointment 
otherwise  becomes  vacant,  the  MTS 
Committee  has  discretion  to  appoint  an 
interim  DPM  pending  the  conclusion  of 
a  new  DPM  selection  process.  The 
appointment  as  interim  DPM  is  not  a 


prejudgment  of  the  new  DPM  selection 
process.) 

[(7)  Deleted  April  16,  1998.  (See  Rule 
8.95.)] 

[(8)  If  the  MTS  Committee  decides  to 
terminate  a  DPM's  appointment  under 
subpart  (b)(7)  of  this  Rule,  the 
terminated  DPM  will  receive  a 
proportionate  share  of  the  net  book 
revenues,  not  to  exceed  one-half,  for  any 
ppriod  speciiied  by  the  Committee  up  to 
a  maximum  of  five  years.  This  award 
will  take  into  account  the  length  of  time 
of  DPM  service,  capital  commitment 
and  efforts  expended  during  the  DPM 
appointment.] 

[(9)  The  hearing  process  before  the 
MTS  Committee  will  be  as  follows: 

(i)  Appointment  Decisions:  Each 
applicant  for  appointment  as  DPM  will 
be  given  an  opportunity  to  present  any 
matter  which  he  wishes  the  Committee 
to  consider  in  conjunction  with  the 
appointment  decision.  The  Committee 
may  require  that  presentation  to  be 
solely  or  partially  in  writing,  and  may 
require  the  submission  of  additional 
information  from  an  applicant,  member, 
or  any  person  associated  with  a 
member.  Formal  rules  of  evidence  do 
not  apply  to  these  proceedings. 

(ii)  Decisions  to  Terminate 
Appointments:  The  DPM  who  is  the 
subject  of  Committee  review  in 
conjunction  with  the  termination  of  a 
DPM  appointment  will  be  so  advised 
and  given  an  opportunity  to  present  any 
matter  which  he  wishes  the  Committee 
to  consider  in  conjunction  with  the 
termination  decision.  The  procedure 
shall  be  as  described  in  paragraph  9(i) 
above. 

(iii)  Review:  A  DPM  relieved  of  an 
appointment  under  subpart  (b)(5),  (6)  or 
(7)  of  this  Rule,  and,  in  the  case  of  a 
member  organization  DPM,  the  relieved 
nominee,  may  seek  review  of  that 
decision  under  Chapter  XIX  of  the 
Rules.  A  DPM  relieved  of  an 
appointment  under  subpart  (b)(4)  of  this 
Rule  may  also  seek  review  of  that 
decision  under  Chapter  XIX  of  the 
Rules,  but  only  if  he  applies  for 
reappointment  and  is  denied.] 

((10)  The  MTS  Committee  may 
perform  all  functions  of  the  Market 
Performance  Committee  under  the  Rules 
in  respect  of  review  and  evaluation  of 
the  conduct  of  DPMs  in  the  classes  of 
his  DPM  appointment,  including  but  not 
limited  to  Rules  6.71,  8.1,  8.2,  8.3,  8.7, 
and  8.60.  The  process  for  review  of  any 
action  taken  by  the  MTS  Committee 
under  this  subpart  shall  be  the  same  as 
if  the  action  had  been  taken  by  the 
Market  Performance  Committee.] 

[(c)  The  DPM  is  a  member  who 
functions  in  approved  classes  as  a 
market-maker,  floor  broker,  and  in  the 
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place  of  the  Order  Book  Official 
("OBO")  exempt  from  Rule  8,8.  In 
acting  as  a  market-maker,  the  DPM  shall 
fulfill  all  obhgations  of  a  market-maker 
in  his  appointed  option  class  or  classes. 
In  acting  as  a  floor  broker,  and  in  place 
of  the  OBO  in  appointed  options 
classes,  the  DPM  shall  hilfill  his 
obligation  of  due  diligence  (and  all 
other  obligations  associated  with  these 
functions).  In  addition,  the  DPM  shall:] 
[(1)  assure  that  disseminated  market 
quotations  are  accurate.] 

[(2)  assure  that  each  disseminated 
market  quotation  in  appointed  options 
classes  shall  be  honored  up  to  five 
contracts,  or  such  other  minimum 
number  as  set  from  time  to  time  by  the 
MTS  Committee.] 

[(3)  determine  any  formula  for 
generating  the  automatically  updated 
market  quotations,  disclosing  the 
elements  of  the  formula  to  the  members 
of  the  trading  crowd.] 

[(4)  in  addition  to  fulfilling  general 
market-maker  obligations  under  Rule 
8.7,  be  present  at  the  trading  post 
throughout  every  business  day,  and, 
with  respect  to  his  trading  as  market- 
maker,  effect  trades  which  have  a  high 
degree  of  correlation  with  the  overall 
pattern  of  trading  for  each  series  in  the 
options  classes  involved.] 

[(5)  participate  at  all  times  in  any 
automated  execution  system  which  may 
be  open  in  appointed  option  classes.] 

[(6)  resolve  trading  disputes,  subject 
to  Floor  Official  review  upon  the 
request  of  any  party  to  the  dispute.] 

1(7)  In  executing  transactions  for  his 
own  accoimt  as  market-maker,  the  DPM 
shall  (i)  accord  priority  to  orders  he 
represents  as  floor  broker  over  his 
activity  as  market-maker;  (ii)  have  a 
right  to  participate  pro  rata  with  the 
trading  crowd  in  trades  that  take  place 
at  the  DPM's  principal  bid  or  offer;  and 
(iii)  not  initiate  a  transaction  for  his  own 
accoimt  that  would  result  in  putting 
into  effect  any  stop  or  stop  limit  order 
which  may  be  in  the  book  or  which  he 
represents  as  floor  broker  except  with 
the  approval  of  a  Floor  Official  and 
when  the  DPM  guarantees  that  the  stop 
or  stop  limit  order  will  be  executed  at 
the  same  price  as  the  electing 
transaction.] 

[(8)  In  appointed  options  classes  and 
in  other  securities  traded  subject  to  the 
rules  in  Chapter  XXX  for  which  a  DPM 
has  been  appointed,  the  DPM  shall 
perform  all  functions  of  the  Order  Book 
Official,  pursuant  to  Rules  7.3  through 
7.10,  and  may,  but  is  not  obligated  to, 
accept  non-discretionary  orders  which 
are  not  eligible  to  be  placed  on  the 
public  order  book,  and  to  represent  such 
orders  as  a  Floor  Broker.  The  DPM  may 
not  represent  discretionary  orders  as  a 


Floor  Broker  or  otherwise.  All  orders  in 
the  DPM's  possession  which  are  eligible 
to  be  booked  shall  be  booked.] 

((9)  The  DPM  is  designated  to  disclose 
book  information  under  Rule  7.8.] 

((d)  The  Exchange  shall  continue  to  be 
responsible  for  the  maintenance, 
handling,  and  billing  of  the  book  in 
option  classes  in  which  a  DPM  has  been 
appointed,  and  shall  retain  and 
compensate  the  DPM  for  performing  the 
OBO  function.  The  Exchange  will  make 
personnel  available  to  assist  the  DPM.  as 
the  DPM  shall  require  in  the  DPM's 
OBO  function,  for  which  personnel  the 
Exchange  may  charge  the  DPM  a 
reasonable  fee.) 

*   *   *  [Interpretations  and  Policies:] 

(.01     Willingness  to  promote  the 
Exchange  as  a  marketplace  includes 
assisting  in  meeting  and  educating 
market  participants  (and  taking  the  time 
for  travel  related  thereto),  maintaining 
communications  with  member  firms  in 
order  to  be  responsive  to  suggestions 
and  complaints,  responding  to 
suggestions  and  complaints,  responding 
to  competition  in  offering  competitive 
markets  and  competitively  priced 
services,  and  other  like  activities] 

(.02    Every  registered  DPM  shall 
maintain  a  cash  or  liquid  asset  position 
in  the  amount  of  $100,000  or  in  an 
amount  sufficient  to  assume  a  position 
of  twenty  trading  units  of  each  security 
in  which  the  DPM  holds  an 
appointment,  whichever  amount  is 
greater.  In  the  event  that  two  or  more 
DPMs  are  associated  with  each  other 
and  deal  for  the  same  DPM  account,  this 
requirement  shall  apply  to  such  DPMs 
as  one  unit,  rather  than  to  each  DPM 
individually.] 

[03     In  addition  to  his 
responsibilities  as  a  Market-Maker,  a 
person  appointed  to  serve  as  DPM  in 
one  or  more  securities  traded  subject  to 
the  rules  in  Chapter  XXX  shall 
continuously  maintain  on  the  floor  of 
the  Exchange  a  two-sided  market  in  the 
securities  for  which  he  has  been 
appointed,  consisting  of  a  current  bid 
and  a  current  offer  for  his  account,  at 
prices  reasonably  calculated,  under 
existing  circumstances,  to  contribute  to 
the  maintenance  of  a  supply  of  and 
demand  for  such  securities  sufficient  to 
afford  liquidity  to  other  buyers  and 
sellers  of  such  securities  whose  orders 
are  represented  on  the  Exchange  floor.] 

[Limitations  on  Dealings  of  Designated 
Primary  Market-Makers] 

[Rule  8.81.  (a)  No  member  (other  than 
a  Designated  Primary  Market  Maker 
("DPM")  acting  pursuant  to  Rule  8.80 
above),  limited  partner,  officer, 
employee,  approved  person  or  party 
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approvjd,  who  is  affiliated  with  a  DPM 
or  men  ber  organization,  shall,  during 
the  per  od  of  such  affiliation,  purchase 
or  sell  I  my  option  in  which  such  DPM 
is  regis  ered  for  any  account  in  which 
such  p(  rson  or  party  has  a  direct  or 
indirec :  interest.  Any  such  person  or 
party  n  ay.  however,  reduce  or  liquidate 
an  exis  ing  position  in  an  option  in 
which  1  uch  DPM  is  registered  provided 
that  su(  ;h  orders  are  (i)  identified  as 
being  f(  ir  an  account  in  which  such 
person  or  party  has  a  direct  or  indirect 
interest ;  (ii)  approved  for  execution  by 
a  Floor  official:  and  (iii)  executed  by  the 
DPM  in  a  manner  reasonably  calculated 
to  contiibute  to  the  maintenance  of 
price  ccintinuity  with  reasonable  depth. 
No  ord(  (r  entered  pursuant  to  this 
paragra  ph  (a)  shall  be  given  priority 
over,  01  parity  with,  any  order 
repress  ated  in  the  market  at  the  same 
price.] 

[(b)  ^  otwithstanding  the  provisions  of 
Rule  8.  (0,  an  approved  person  or 
member  organization  which  is  affiliated 
with  a  1  )PM  shall  not  be  subject  to  Rule 
8.81(a),  provided  that  it  has  established 
and  obtained  Exchange  approval  of 
procedi  ires  restricting  the  flow  of 
materia  I  non-public  corporate  or  market 
inform,  tion  between  itself  and  the  DPM 
and  any  member,  officer,  or  employee 
associated  therewith.] 

1(c)  Fpr  such  member  organization 
which  controls  or  is  controlled  by  or  is 
under  qommon  control  with,  another 
organization,  the  exemption  provided  in 
paragra  sh  (h)  of  this  Rule  shall  be 
availab  e  to  it  only  where  the  Exchange 
has  detjrmined  that  the  relationship 
between  the  DPM,  each  person 
associa  ed  therewith,  and  such  other 
organiz  ition  satisfies  all  the  conditions 
specified  in  the  guidelines.) 

((d)  The  procedures  referred  to  in 
paragra  ah  (b)  of  this  rule  shall  comply 
with  su  :h  guidelines  as  are  promulgated 
by  the  lixchange.] 

[Guideines  for  Exemptive  Relief  Under 
Rule  8.81  for  Members  or  Member 
Organisations  Affiliated  with  a 
Design;  ted  Primary  Market-Maker] 

[(a)  7  le  following  restrictions  apply 
to  a  me  nber  or  member  organization 
which  s  affiliated  with  a  designated 
primar; '  market-maker  ("DPM"): 

It  ma  V  not  purchase  or  sell  for  any 
accoun  in  which  it  has  a  direct  or 
indirec  interest  any  security  in  which 
its  affil  ate  is  a  DPM. 

It  ma  V  not  engage  in  any  business 
transac  ion  with  the  issuer  of  a  security 
or  its  ii  siders  in  which  its  affiliate  is  a 
DPM. 

The  1  aember  firm  may  not  accept 
orders  lirectly  from  the  issuer,  its 
insider  i  or  certain  designated  parties  in 


securities  in  which  its  affiliate  is  a 
DPM.] 

[This  Rule  provides  a  means  by  which 
an  affiliated  firm  doing  business  with 
the  public  as  defined  in  Rule  9.1 
(hereafter  "member  organization")  may 
obtain  an  exemption  fi-om  the 
restrictions  discussed  above.  This 
exemption  is  only  available  to  a  member 
firm  which  obtains  prior  Exchange 
approval  for  procedures  restricting  the 
flow  of  material,  non-public  information 
between  it  and  its  affiliated  DPM,  i.e.,  a 
"Chinese  Wall."  This  Rule  sets  forth  the 
steps  a  member  firm  must  undertake,  at 
a  minimum,  to  seek  to  qualify  for 
exemptive  relief.  Any  firm  that  does  not 
obtain  Exchange  approval  for  its 
procediures  in  accordance  with  these 
Guidelines  shall  remain  subject  to  the 
restrictions  set  forth  above.] 

[(b)  These  Guidelines  require  that  an 
affiliated  member  firm  establish 
procedures  which  are  sufficient  to 
restrict  the  flow  of  information  between 
itself  and  the  DPM.  Generally,  an 
affiliated  member  firm  seeking  an 
exemption  fi-om  the  Rules  discussed  in 
paragraph  (a)  above  should  establish  its 
operational  structure  along  the  lines 
discussed  below. 

(i)  The  affiliated  member  firm  and  the 
DPM  must  be  organized  as  separate  and 
distinct  organizations.  At  a  minimum, 
the  two  organizations  must  maintain 
separate  and  distinct  books,  records  and 
accounts  and  satisfy  separately  all 
applicable  financial  and  capital 
requirements.  While  the  Exchange  will 
permit  the  affiliated  member  firm  and 
the  DPM  to  be  under  common 
management,  in  no  instance  may 
persons  on  the  member  firm's  side  of 
the  "Wall"  exercise  influence  over  or 
control  the  DPM's  conduct  with  respect 
to  particular  securities  or  vice  versa. 
Any  general  managerial  oversight  must 
not  conflict  with  or  compromise  in  any 
way  the  DPM's  market  making 
responsibilities  pursuant  to  the  Rules  of 
the  Exchcmge. 

(ii)  The  affiliated  member  firm  and 
the  DPM  must  establish  procedures 
designed  to  prevent  the  use  of  material 
non-public  corporate  or  market 
information  in  the  possession  of  the 
affiliated  member  firm  to  influence  the 
DPM's  conduct  and  avoid  the  misuse  of 
DPM  market  information  to  influence 
the  affiliated  member  firm's  conduct. 
Specifically,  the  affiliated  member  firm 
and  the  DPM  organization  must  ensure 
that  material  non-public  corporate 
information  relating  to  trading  positions 
taken  by  the  affiliated  member  firm  in 
a  DPM  security  are  not  made  available 
to  the  DPM:  or  to  any  member,  partner, 
director  or  employee  thereof;  by  a  DPM 
while  in  possession  of  non-public 


corporate  information  derived  by  the 
affiliated  member  firm  from  any 
transaction  or  relationship  with  the 
issuer  or  any  other  person  in  possession 
of  such  information;  that  advantage  is 
not  taken  of  knowledge  of  pending 
transactions  or  the  member  firm's 
recommendations;  and  that  all 
information  pertaining  to  positions 
taken  or  to  be  taken  by  the  DPM  and  to 
the  DPM's  "book"  in  a  DPM  security  is< 
kept  confidential  and  is  not  made 
available  to  the  affiliated  member  firm.] 

[(c)  An  affiliated  member  firm  seeking 
exemption  shall  submit  to  the  Exchange 
a  written  statement  which  shall  set 
forth: 

(i)  The  manner  in  which  it  intends  to 
satisfy  each  of  the  conditions  stated  in 
subparagraphs  (b)(i)  and  (b)(ii)  of  these 
Guidelines,  and  the  compliance  and 
audit  procedures  it  proposes  to 
implement  to  ensure  that  the  functional 
separation  is  maintained; 

(ii)  The  designation  and  identification 
of  the  individual(s)  within  the  affiliated 
member  firm  responsible  for 
maintenance  and  surveillance  of  such 
procediu-es; 

(iii)  That  the  DPM  may  make  available 
to  a  broker  affiliated  with  it  only  the  sort 
of  market  information  that  it  would 
make  available  in  the  normal  com-se  of 
its  DPM  activity  to  any  other  broker  and 
in  the  same  maimer  that  it  would  make 
information  available  to  any  other 
broker;  and  that  the  DPM  may  only 
make  such  information  available  to  a 
broker  affiliated  with  the  member  firm 
pursuant  to  a  request  by  such  broker  for 
such  information  and  may  not,  on  its 
own  initiative,  provide  such  broker  with 
such  information: 

(iv)  That  where  it  "popularizes"  a 
security  in  which  it  acts  as  DPM  it  must 
disclose  that  an  associated  DPM  makes 
a  market  in  the  security,  may  have  a 
position  in  the  security,  and  may  be  on 
the  opposite  side  of  public  orders 
executed  on  the  Floor  of  the  Exchange 
in  the  security,  and  the  firm  will  notify 
the  Exchange  immediately  after  the 
issuance  of  a  research  report  or  written 
recommendation; 

(v)  That  it  will  file  with  the  Exchange 
such  information  and  reports  as  the 
Exchange  may,  from  time  to  time, 
require  relating  to  its  transactions  in  a 
specialty  security; 

(vi)  That  it  will  take  appropriate 
remedial  action  against  any  person 
violating  these  Guidelines  and/or  its 
internal  compliance  and  audit 
procedures  adopted  pursuant  to 
subsection  (c)(i)  of  these  Guidelines, 
and  that  it  and  its  associated  DPM  each 
recognizes  that  the  Exchange  may  take 
appropriate  remedial  action,  including 
(without  limitation)  reallocation  of 
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securities  in  which  it  serves  as  DPM 
and/or  revocation  of  the  exemption,  in 
the  event  of  such  a  violation; 

(vii)  Whether  the  firm  intends  to  clear 
proprietary'  trades  of  the  DPM  and,  if  so, 
the  procedures  established  to  ensure 
that  information  with  respect  to  such 
clearing  activities  will  not  be  used  to 
compromise  the  firm's  Chinese  Wall 
(the  procedures  followed  shall,  at  a 
minimum,  be  the  same  as  those  used  by 
the  firm  to  clear  for  unaffiliated  third 
parties);  and 

(viii)  That  no  individual  associated 
with  it  may  trade  as  a  market-maker  in 
any  security  in  which  the  associated 
DPM  has  an  appointment.] 

[(d)  Paragraph  (b)  of  these  Guidelines 
requires  the  establishment  of  procedures 
designed  to  prohibit  the  flow  of  certain 
market  sensitive  information  from  a 
member  firm  to  its  affiliated  DPM  or  to 
any  member,  partner,  director  or 
employee  thereof.  In  the  event  that, 
notwithstanding  these  procedures,  any 
DPM  becomes  aware  of  the  fact  that  he 
has  received  any  such  information 
relating  to  any  of  his  DPM  securities 
from  his  organization's  affiliated 
member  firm,  the  DPM  shall  promptly 
communicate  that  fact  and  disclose  the 
information  so  received  to  the  person  in 
the  affiliated  member  firm  responsible 
for  compliance  with  securities  laws  and 
regulations  (the  compliance  officer)  and 
shall  seek  a  determination  from  the 
compliance  officer  as  to  whether  he 
should,  as  a  consequence  of  his  receipt 
of  such  information,  give  up  the 
appointment  in  the  option  class 
involved.  If  the  compliance  officer 
determines  that  the  DPM  should  give  up 
the  DPM  appointment,  the  DPM  shall,  at 
a  minimum,  give  it  up  to  another 
member  who  is  registered  as  DPM  in  the 
security  and  who  is  not  in  possession  of 
the  information  so  received.  In  any  such 
event,  the  compliance  officer  shall 
determine  when  it  is  appropriate  for  the 
DPM  to  recover  the  DPM  security  and 
recommence  acting  as  DPM  in  the  DPM 
security  involved.  Procedures  shall  be 
established  by  the  affiliated  member 
firm  to  assure  that  in  any  instance  when 
the  compliance  officer  determines  that  a 
DPM  should  give  up  the  appointment, 
such  transfer  is  effected  in  a  manner 
which  will  prevent  the  market  sensitive 
information  from  being  disclosed  to  the 
temporary  DPM.] 

[The  compliance  officer  shall  keep  a 
written  record  of  each  request  received 
from  a  DPM  for  a  determination  as 
referred  to  above.  Such  record  shall  be 
adequate  to  record  the  pertinent  facts 
and  shall  include,  at  a  minimum,  the 
identification  of  the  secmity,  the  date,  a 
description  of  the  information  received 
by  the  DPM,  the  determination  made  by 


the  compliance  officer  and  the  basis 
therefor.  If  the  appointment  is  given  up, 
the  lecord  shall  also  set  forth  the  time 
at  which  the  DPM  reacquired  the 
appointment  and  the  basis  upon  which 
the  compliance  officer  determined  that 
such  reacquisition  was  appropriate.  The 
Exchange  shall  be  given  prompt  notice 
of  any  instance  when  the  compliance 
officer  determines  that  a  DPM  should 
give  up  the  appointment  and  also  of  the 
determination  that  such  DPM  should  be 
permitted  to  reacquire  the  appointment. 
In  accordance  with  such  schedules  as 
the  Exchange  shall  from  time  to  time 
prescribe  (at  least  monthly),  the  written 
record  of  all  requests  received  by  the 
compliance  officer  from  the  affiliated 
DPM  for  a  determination  as  referred  to 
above  shall  be  furnished  to  the 
Exchange  for  its  review.  Members  and 
member  organizations  are  cautioned 
that  any  trading  by  any  person  while  in 
possession  of  material,  non-public 
information  received  as  a  result  of  any 
breach  of  the  internal  controls  required 
by  the  Guidelines  may  have  violated 
Rule  lOb-5,  Rule  14e-3,  just  and 
equitable  principles  of  trade  or  one  or 
more  other  provisions  of  the  Exchange 
Act,  or  regulations  thereunder  or  rules 
of  the  Exchange.  The  Exchange  intends 
to  review  carefully  any  such  trading  of 
which  it  becomes  aware  to  determine 
whether  any  such  violation  has 
occurred.] 

[(e)  Subparagraph  (c)(vii)  of  these - 
Guidelines  permits  a  member  firm  to 
clear  the  DPM  transactions  of  its 
affiliated  DPM  provided  it  establishes 
procedures  to  ensure  that  information 
with  respect  to  such  clearing  activities 
will  not  be  used  to  compromise  the 
firm's  Chinese  Wall.  Such  procedures 
should  provide  that  any  information 
pertaining  to  security  positions  and 
trading  activities  of  the  DPM,  and 
information  derived  from  any  clearing 
and  margin  financing  arrangements 
between  the  affiliated  member  firm  and 
the  DPM,  may  be  made  available  only  to 
those  (other  than  employees  actually 
performing  clearing  and  margin 
financing  functions)  in  senior 
management  positions  in  the  affiliated 
member  firm  who  are  involved  in 
exercising  general  managerial  oversight 
over  the  DPM.  Generally,  such 
information  may  be  made  available  only 
to  the  affiliated  member  firm's  chief 
executive  officer,  chief  operations 
officer,  chief  financial  officer,  and 
senior  officer  responsible  for  managerial 
oversight  of  the  DPM,  and  only  for  the 
purpose  of  exercising  permitted 
managerial  oversight.  Such  inforijiation 
may  not  be  made  available  to  anyone 
actually  engaged  in  making  day-to-day 


trading  decisions  for  the  affiliated 
member  firm,  or  in  making 
recommendations  to  the  customers  or 
potential  customers  of  the  affiliated 
member  firm.  Any  margin  financing 
arrangements  must  be  sufficiently 
flexible  so  as  not  to  limit  the  ability  of 
any  DPM  to  meet  market-making  or 
other  obligations  under  Exchange 
Rules.] 

[(f)  The  wTitten  statement  required  by 
Paragraph  (c)  of  these  Guidelines  shall 
detail  the  internal  controls  which  both 
the  affiliated  member  firm  and  the  DPM 
intend  to  adopt  to  satisfy  each  of  the 
conditions  stated  in  subparagraphs  (c)(i) 
through  (c)(viii)  of  these  Guidelines,  and 
the  compliance  and  the  audit 
procedures  they  propose  to  implement 
to  ensure  that  the  internal  controls  are 
maintained.  If  the  Exchange  determines 
that  the  organizational  structure  and  the 
compliance  and  audit  procedures 
proposed  by  the  member  firm  and  its 
affiliated  DPM  are  acceptable  under  the 
Guidelines,  the  Exchange  shall  so 
inform  the  member  firm  and  its 
affiliated  DPM,  in  vmting,  at  which 
point  an  exemption  shall  be  granted. 
Absent  such  prior  written  approval,  an 
exemption  shall  not  be  available.  The 
written  statement  should  identify  the 
individuals  in  senior  management 
positions  (and  their  titles/levels  of 
responsibility)  of  the  affiliated  member 
firm  to  whom  information  concerning 
the  DPM  trading  activities  and  security 
positions,  and  information  concerning 
clearing  and  margin  financing 
arrangements,  is  to  be  made  available, 
the  purpose  for  which  it  is  to  be  made 
available,  the  frequency  with  which  the 
information  is  to  be  made  available,  and 
the  format  in  which  the  information  is 
to  be  made  available.  If  any  partner, 
director,  officer  or  employee  of  the 
affiliated  member  firm  intends  to  serve 
in  any  such  capacity  with  the  DPM,  or 
vice  versa,  the  written  statement  must 
include  a  statement  of  the  duties  of  the 
particular  individual  at  both  entities, 
and  why  it  is  necessary  for  such 
individual  to  be  a  partner,  director, 
officer  or  employee  of  both  entities.  The 
Exchange  will  grant  approval  for  service 
at  both  entities  only  if  die  dual 
affiliation  is  for  overall  management 
control  purposes  or  for  administrative 
and  support  purposes.  Dual  affiliation 
will  not  be  permitted  for  an  individual 
who  intends  to  be  active  in  the  day-to- 
day business  operations  of  both  entities. 
Nothing  in  the  foregoing,  however,  shall 
preclude  an  employee  of  one  entity  who 
performs  strictly  administrative  or 
support  functions  (such  as  facilities, 
accounting,  data  processing,  personnel 
and  similar  types  of  services)  from 
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perfoiT  ling  similar  functions  on  behalf 
of  the  c  ther  entity,  provided  that  such 
indivic  ual  is  clearly  identified,  and  the 
functio  is  performed  on  behalf  of  each 
entity  i  re  specified,  in  the  written 
statement  described  above,  and  all 
requirements  in  Paragraph  (b)  above  as 
to  mail  taining  the  confidentiality  of 
informi  ition  are  met. 


Section  D:  Allocation  of  Securities  and 
Location  of  Trading  Crowds  and  DPMs 

8.95 — Allocation  of  Securities 
Loi:ation  of  Trading  Crowds  and 


RULt 
and 
DPMs. 


nterpretations  and  Policies. 


.01 


Subject  to  Rule 
8.83(f)[  J.80{b)(6)l,  it  shall  be  the 
responi  ibility  of  the  Allocation 
Commi  rtee  and  the  Special  Product 
Assign)  aent  Committee  pursuant  to 
paragra  ph  (a)  of  this  Rule  to  reallocate 
a  secur  ty  in  the  event  that  the  security 
is  removed  pursuant  to  another 
Exchange  Rule  from  the  trading  crowd 
or  DPMto  which  the  security  has  been 
allocated  or  in  the  event  that  for  some 
other  raason  the  trading  crowd  or  DPM 
to  whioh  the  security  has  been  allocated 
no  lonaer  retains  such  allocation. 


Chaptet-  XXm- 
Contracts 


-Interest  Rate  Option 


•        *  I       *        * 
RULl  23.7.— RA 


-RAES. 

The  tetail  Automated  Execution 
System  (RAES)  for  interest  rate  options 
uses  th<  i  provisions  established  for 
equity  ( )ptions  except  as  otherwise 
provid*  d  in  this  Rule. 

(i)  Tl  e  appropriate  Floor  Procedure 
Commi  tee  [Modified  Trading  System 
Conmii:tee]  ("Committee")  shall 
determ  ne  what  series  will  be  eligible 
for  RAl  S  and  the  size  of  eligible  orders. 

(ii)  E  igible  orders  must  be  market  or 
market!  ible  limit  orders  for  one  hundred 
or  fewer  contracts,  as  determined  by  the 
Commi  'tee,  in  series  placed  on  the 
system 


ChapteV  XXX — Stocks,  Warrants  and 
Other  Securities 

*        •        • 

RULt  30.40.— Market-Makers. 


(b)C 
Those 
respect 
not 
Maker 
for  an 
interes 


Id 


hold 


asses  of  Contracts  Other  Than 

Which  Appointed.  With 
to  securities  in  which  he  does 

an  appointment,  a  Market- 
ihould  not  engage  in  transactions 
Recount  in  which  he  has  an 
which  are  disproportionate  in 
relatioii  to,  or  in  derogation  of,  the 


performance  of  his  obligations,  as 
specified  in  paragraph  (a)  of  this  Rule, 
with  respect  to  those  seciu'ities  to  which 
he  does  hold  appointments.  Whenever  a 
Market-Maker  enters  the  trading  crowd 
for  securities  in  which  he  does  not  hold 
an  appointment  in  other  than  a  floor 
brokerage  capacity,  he  shall  fulfill  the 
obligations  established  by  paragraph  (a) 
of  this  Rule.  On  a  day  on  which  a 
transaction  in  a  non-appointed  security 
is  effected  for  the  account  of  a  Market- 
Maker,  such  Market-Maker  may  be 
required  to  undertake  the  obligations 
specified  in  paragraph  (a)  of  this  Rule 
upon  request  by  a  Floor  Broker,  or  by 
the  Order  Book  Official  or  DPM  in 
accordance  with  Rules  7.5  and  8.85(bj 
[8.80(c)],  as  applicable.  Furthermore, 
Market-Makers  should  not: 

(i)  Congregate  in  a  particular  security; 
or 

(ii)  Individually  or  as  a  group, 
intentionally  or  unintentionally, 
dominate  the  market  in  a  particular 
security;  or 

(iii)  Effect  purchases  or  sales  on  the 
floor  of  the  Exchange  except  in  a 
reasonable  and  orderly  manner. 
***** 

RULE  30.73— Application  of 
Exchange  Rules. 

***** 

*  *  *  Interpretations  and  Policies. 

***** 

.02     Any  acceptance  of  a 
commitment  or  obligation  to  trade 
received  on  the  floor  through  ITS  or  any 
other  application  of  the  System  shall 
comply  with  the  rules  applicable  to  the 
making  of  bids  and  offers  and 
transactions  on  the  floor,  except  where 
the  context  otherwise  requires.  In 
addition,  the  following  rules  shall  be 
applicable  in  the  case  where 
commitments  or  obligations  to  trade  are 
issued  (transmitted)  from  the  floor  of  the 
Exchange  Rules  6.3,  6.6,  6.21,  6.22,  6.24, 
8.1  through  8.6,  8.8,  8.85,  8.87,  8.91, 
[8.80.  8.81],  30.3,  30.4,  30.16.  30.18  and 
30.40. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

i.  Purpose 

The  Exchange's  DPM  program  began 
as  a  pilot  program  in  1987  with  4  DPMs 
allocated  a  total  of  11  equity  option 
classes.  The  DPM  program  was  granted 
permanent  approval  by  the  Commission 
in  1994.5  Ijj  ^^Q  more  than  11  years 
since  its  introduction,  the  DPM  program 
has  experienced  significant  growth  and 
success.  Currently,  the  program 
includes  30  DPMs  which  have  been 
allocated  over  725  equity  option  classes, 
as  well  as  numerous  index  option 
classes  and  structured  products. 

Over  the  course  of  the  program's 
evolution,. the  Exchange  has  developed 
various  procedures  for  implementing 
the  rule  provisions  that  govern  the 
program.  The  current  rules  are  set  forth 
in  CBOE  Rules  8.80  and  8.81  and  the 
Exchange  has  made  relatively  few 
changes  to  these  rules  since  they  were 
promulgated  in  1987.  The  purpose  of 
the  current  proposed  rule  change  is  to 
update  the  DPM  rules  to  incorporate  the 
various  procedures  that  the  Exchange 
implemented  pursuant  to  Rules  8.80 
and  8.81  and  to  incorporate  various 
proposed  improvements  and 
enhancements  that  the  Exchange 
believes  will  be  beneficial  to  the 
operation  of  the  DPM  program.  In 
addition,  the  Exchange  proposes  to 
reorganize  the  rules  governing  the  DPM 
program  by  segregating  them  into  12 
separate  rules  that  each  address  1  of  the 
12  primary  aspects  of  the  DPM  program. 
The  Exchange  believes  that  this 
restructuring  will  improve  the 
organization  of  the  rules  relating  to 
DPMs  making  it  easier  for  the 
Exchange's  members  to  reference  and 
understand  the  provisions. 

The  proposed  rule  changes  are  the 
product  of  a  comprehensive  review  and 
evaluation  by  the  Exchange  of  the 
cvurent  rules  relating  to  DPMs.  This 
thorough  and  detailed  review  and 
evaluation  was  conducted  by  Exchange 
staff,  the  Exchange's  Modified  Trading 
System  Appointments  Conunittee 
("MTS  Committee"),  the  Exchange's 
Floor  Directors  Committee,  and  the 
Exchange's  Board  of  Directors,  and 
involved  numerous  meetings  and 
discussions  by  and  among  these  groups 
over  several  years. 

The  Exchange  filed  substantially 
similar  proposed  rule  change  with  the 


^  Securities  Exchange  Act  Release  No.  34999 
(November  22.  1994),  59  FR  61361  (November  30. 
1994)  (File  No.  SR-CBOE-94-36). 
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Commission  in  1998.fi  After  the 
submission  of  this  proposed  rule 
change,  the  Exchange  received  a 
member  petition  concerning  the  portion 
of  the  proposed  rule  change  that  related 
to  the  transfer  of  DPM  appointments. 
Although  the  petition  only  addressed 
the  portion  of  the  proposed  rule  change 
that  related  to  the  transfer  of  DPM 
appointments,  the  Board  of  Directors 
decided  to  withdraw  the  entire  proposal 
ft'om  the  Commission  because  it 
believed  the  proposed  rule  change  to  be 
an  integrated  reorganization  of  all  of  the 
rule  provisions  relating  to  the  operation 
of  the  DPM  program.  The  Exchange  then 
engaged  in  a  period  of  dialogue  with  the 
Exchange's  members  regarding  DPM 
tTcmsferability  which  included,  among 
other  things.  Exchange  membership 
meetings  at  which  member  roundtable 
discussions  were  held  regarding  this 
issue.  Following  this  period  of  dialogue, 
the  Board  of  Directors  re-approved  a 
substantially  similar  proposed  rule 
change  to  update  and  reorganize  the 
Exchange's  rules  relating  to  DPMs, 
subject  to  the  approval  of  the  proposed 
rule  change  by  a  membership  vote.  The 
proposed  rule  change  was  submitted  to 
the  Exchange's  membership  for  a  vote 
and  approved  on  December  14,  1998. 

The  proposed  rule  change  amends  the 
Exchange's  rule  provisions  relating  to 
DPMs  and  are  proposed  to  be  segregated 
into  proposed  Rules  8.80  through  8.91. 
Set  forth  below  is  a  summary  of  each  of 
the  proposed  rules. 

Rule  8.80— DPM  Defined.  Proposed 
Rule  8.80  defines  a  DPM  as  a  member 
organization  that  is  approved  by  the 
Exchange  to  function  in  allocated 
securities  as  a  Market-Maker,  Floor 
Broker,  and  Order  Book  Official.  The 
only  change  to  this  definition  from  the 
current  DPM  definition  is  that  proposed 
Rule  8.80  requires  a  DPM  to  be  a 
member  organization.  The  purpose  of 
this  additional  requirement  is  to  ensure 
that  each  DPM  has  a  formal 
organizational  structure  in  place  to 
govern  the  manner  in  which  it  will 
operate  and  to  define  the  relationship 
between  the  individuals  associated  with 
the  DPM.  Proposed  Rule  8.80  also 
clarifies  that  DPMs  are  approved  by  the 
MTS  Committee  and  are  allocated 
securities  by  the  Exchange's  Allocation 
Committees.^ 

Rule  8.81 — DPM  Designees.  Proposed 
Rule  8.81  is  divided  into  five 
subparagraphs,  (a)  through  (e),  and  sets 


"Securities  Exchange  Act  Release  No.  40041  (May 
28,  1998),  63  FR  30525  (June  4,  1998)  (File  No.  SR- 
CBOE-98-15). 

'The  Exchange's  process  for  allocating  securities 
to  DPMs  and  Market-Maker  trading  crowds  is  set 
forth  in  CBOE  Rule  8.95. 


forth  the  requirements  applicable  to 
DPM  Designees. 

Proposed  Rule  8.81(a)  makes  explicit 
that  a  DPM  may  act  as  a  DPM  solely 
through  its  DPM  Designees.  A  DPM 
Designee  is  defined  as  an  individual 
who  is  approved  by  the  MTS  Committee 
to  represent  a  DPM  in  its  capacity  as  a 
DPM.  Proposed  Rule  8.81(a)  also 
provides  that  the  MTS  Committee  may 
subclassify  DPM  Designees  and  require 
certain  DPM  Designees  to  be  subject  to 
specified  supervision  and/or  be  limited 
in  their  authority  to  represent  the  DPM. 
For  example,  the  MTS  Committee  may 
wish  to  require  that  less  experienced 
DPM  Designees  only  act  in  this  capacity 
when  a  more  experienced  DPM 
Designee  is  also  present  at  the  trading 
station  to  provide  supervision. 

Proposed  Rule  8.81(b)  requires  each 
DPM  Designee  to  (i)  be  an  Exchange 
member,  (ii)  be  a  nominee  of,  or  have  a 
membership  that  has  been  registered  for, 
the  DPM  or  an  affiliate  of  the  DPM,  (iii) 
be  registered  with  the  Exchange  as  a 
Market-Maker  and  a  Floor  Broker,  (iv) 
have  in  place  an  authorization  and 
guarantee  from  the  DPM,  and  (v)  be 
approved  by  the  MTS  Committee. 
Additionally,  proposed  Rule  8.81(b) 
provides  that  die  MTS  Committee  shall 
have  the  discretion  to  permit  an 
individual  who  is  not  affiliated  with  a 
DPM  to  act  as  a  DPM  Designee  for  the 
DPM  on  an  emergency  basis  as  long  as 
the  individual  satisfies  the  other 
requirements  of  proposed  Rule  8.81(b). 

Proposed  Rule  8.81(c)  provides  that  a 
DPM  Designee  approval  will  expire  if 
the  individual  does  not  have  trading 
privileges  on  the  Exchange  for  a  6 
month  period.  This  provision  is 
intended  to  ensure  that  any  DPM 
Designee  who  has  not  had  trading 
privileges  for  6  months  (and  therefore 
does  not  engage  in  trading  activities 
during  that  period)  and  who  then 
desires  to  act  again  in  the  capacity  of  a 
DPM  Designee  will  be  reviewed  by  the 
MTS  Committee.  This  vvill  allow  the 
Committee  to  evaluate  whether  the 
individual  remains  qualified  to  act  as  a 
DPM  Designee. 

Proposed  Rule  8.81(d)  requires  each 
DPM  to  have  at  least  two  DPM 
Designees  who  are  nominees  of  the  DPM 
or  who  have  a  membership  that  has 
been  registered  for  the  DPM. 

Exchange  rules  require  that  each 
member  organization  have  at  least  one 
nominee  or  person  who  has  registered 
his  or  her  membership  for  the 
organization.  The  purpose  of  proposed 
Rule  8.81(d)  is  to  help  ensure  that  a 
DPM  remains  qualified  to  act  as  a 
member  organization,  and  hence  a  DPM, 
if  a  nominee  or  person  who  has 
registered  his  or  her  membership  for  the 


organization  departs  from  the 
organization. 

Proposed  Rule  8.81(e)  incorporates 
two  existing  rule  provisions.  First, 
proposed  Rule  8.81(e)  provides  that  a 
DPM  Designee  may  not  trade  as  a 
Market-Maker  or  Floor  Broker  in 
securities  allocated  to  the  DPM  unless 
the  DPM  Designee  is  acting  on  behalf  of 
the  DPM  in  its  capacity  as  a  DPM.  This 
provision  is  currently  embodied  in 
CBOE  Rule  8.3.01  (which  is  proposed  to 
be  deleted)  and  in  current  Rule  8.81 
(which  is  proposed  to  be  restated  in 
proposed  Rule  8.91).  Second,  proposed 
Rule  8.81(e)  provides  that  a  DPM 
Designee  is  exempt  from  the  provisions 
of  CBOE  Rule  8.8  when  acting  on  behalf 
of  the  DPM  in  its  capacity  as  a  DPM. 
CBOE  Rule  8.8  generally  prohibits  a 
member  from  acting  as  both  a  Market- 
Maker  and  Floor  Broker  in  a  trading 
station  on  the  same  day.  and  the 
exemption  to  CBOE  Rule  8.8  for  DPMs 
is  currently  set  forth  in  current  Rule 
8.80(c). 

Rule  8.82— MTS  Committee.  Proposed 
Rule  8.82  governs  the  composition  of 
the  MTS  Committee.  It  retains  the 
current  1 1  member  composition  of  the 
Committee  which  consists  of  the  Vice- 
Chairman  of  the  Exchange,  the 
Chairman  of  the  Exchange's  Market 
Performance  Committee,  four  members 
whose  primary  business  is  as  a  Market- 
Maker,  two  members  whose  primary 
business  is  as  a  Market-Maker  or  as  a 
DPM  Designee,  one  member  whose 
primar\'  business  is  as  a  Floor  Broker 
who  is  not  associated  with  a  member 
organization  that  conducts  a  public 
customer  business,  and  two  persons 
associated  with  member  organizations 
that  conduct  a  public  customer 
business.  Currently,  the  nine  members 
of  the  MTS  Committee,  other  than  the 
Vice-Chairman  and  the  Chairman  of  the 
Market  Performance  Committee,  are 
nominated  by  the  Nominating 
Committee  and  appointed  by  the  Board 
of  Directors  to  serve  two-year  terms. 
Under  proposed  Rule  8.82,  these  nine 
members  of  the  Committee  will  be 
elected  by  the  Exchange's  membership 
in  the  same  maimer  that  Exchange 
Directors  are  elected  by  the 
membership.  In  addition,  proposed  Rule 
8.82  increases  the  terms  served  by  these 
nine  members  of  the  Committee  to 
three-year  terms  *  and  provides  that  no 


"  Upon  effectiveness  of  this  proposed  rule  change, 
the  MTS  Committee  members  at  the  time  will 
remain  as  members  of  the  Committee  until  their 
then  current  terms  expire.  Because  f/TS  Committee 
members  currently  serve  two-year  terms  (with  4  or 
5  of  those  terras  expiring  each  year)  and  because 
proposed  Rule  8.82  provides  that  the  MTS 
Committee  members  will  serve  three-year  terms 
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han  two  of  the  nine  elected  MTS 
Comniittee  members  may  be  associated 
DPM.  Because  of  the  important 
possibilities  of  the  MTS  Committee, 
ange  believes  that  the  MTS 
Comniittee  should  be  composed  of 
indivi  duals  who  have  been  elected  by 
m  imbership.  The  Vice-Chairman  is 
elected  by  the  membership  and 
CHairman  of  the  Market  Performance 
Comn  ittee  is  typically  one  of  the 
Excha  [ige's  elected  Directors.  Moreover, 
nge  believes  that  increasing 
teims  of  the  MTS  Committee 
membprs  by  one  year  will  provide  the 
ittee  with  more  continuity  and 
ise  in  addressing  issues  that 
before  it. 

8.83 — Approval  to  Act  as  a  DPM. 
;ed  Rule  8.83  addresses  the  DPM 
ppro  ral  process.  It  is  substantially 
to  the  current  provisions  that 
the  DPM  approval  process  set 
current  Rule  8.80.  For  example, 
opo^ed  Rule  8.83  describes  the 

that  may  be  considered  by  the 
( lommittee  in  deciding  whether  to 
appro  ^e  an  applicant  as  a  DPM 
(inclu  ling  such  factors  as  adequacy  of 
capita  .  operational  capacity,  trading 
,  regiilatory  history,  and 
performance),  and  provides  that 
a  pplicant  will  be  given  an 
oppor  unity  to  present  any  matter  that  it 
the  MTS  Committee  to  consider 
coi^unction  with  the  approval 
n.  In  addition,  as  with  any 
isi0n  of  the  MTS  Committee  (other 
approval  or  disapproval  a 
propo  ied  transfer  of  a  DPM 
appoii  itment  which  is  subject  to  direct 
reviev '  by  the  Board  of  Directors  as 
discussed  below),  any  applicant  not 
ppro  'ed  by  the  MTS  Committee  to  act 
may  appeal  that  decision  to 
s  Appeals  Committee 
Chapter  XIX  of  the  Exchange's 
The  appeal  procedures  provide 
to  a  formal  Appeals  Committee 
concerning  any  approval 
decisii)n,  and  the  decision  of  the 

s  Committee  may  be  appealed  to 
B(^d  of  Directors  pursuant  to  CBOE 
.5. 

8.84 — Conditions  on  the 
Allocc  Hon  of  Securities  to  DPMs. 
Proposed  Rule  8.84  grants  the  MTS 

ittee  new  authority  to  establish  (i) 
restridtions  applicable  to  all  DPMs 
regard  ing  the  concentration  of  securities 
alloca  )le  to  a  single  DPM  and  to 
affilia  ed  DPMs,  and  (ii)  minimum 
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ee  of  those  terms  expiring  each  year),  the 
;e's  Nominating  Committee  will  shorten  the 
some  of  the  terms  of  the  MTS  Committee 
elected  in  the  first  two  years  following  the 
ess  of  the  proposed  rule  change  to  ensure 
positions  will  come  up  for  election  each 
the  three-year  terms  are  fully  phased  in. 


eligibility  standards  applicable  to  all 
DPMs  which  must  be  satisfied  in  order 
for  a  DPM  to  receive  allocations  of 
securities,  including  but  not  limited  to, 
standards  relating  to  adequacy  of  capital 
and  number  of  personnel.  One  of  the 
reasons  for  granting  the  MTS  Committee 
the  authority  to  limit  the  concentration 
of  securities  allocable  to  a  single  DPM 
and  to  affiliated  DPMs  is  to  promote 
competition  on  the  Exchange's  trading 
floor.  Moreover,  the  Exchange  believes 
this  authority  should  help  ensure  that 
no  DPM  or  group  of  affiliated  DPMs  is 
allocated  such  a  large  number  of 
securities  as  to  make  it  difficult  for  the 
Exchange  to  quickly  reallocate  those 
securities  to  other  DPMs  and/or  Market- 
Maker  trading  crowds  in  the  event  that 
a  DPM  or  group  of  affiliated  DPMs  is  no 
longer  able  to  pe'rform  in  its  DPM 
capacity.  The  reasons  for  granting  the 
MTS  Committee  the  authority  to 
establish  minimum  eligibility  standards 
for  DPMs  to  receive  allocations  of 
securities  is  to  help  ensure  that  a  DPM 
has  the  financial  and  operational  ability 
to  handle  additional  allocations  of 
securities.  Similarly,  the  MTS 
Committee  may  utilize  this  Rule  to 
establish  specific  minimum  market 
performance  standards  that  must  be 
satisfied  by  DPMs  in  order  to  receive 
allocations  of  seciu"ities  so  that  a  DPM 
that  is  not  performing  adequately  with 
respect  to  the  securities  that  have 
already  been  allocated  to  the  DPM  is  not 
allocated  additional  securities. 

Rule  8.85— DPM  Obligations. 
Proposed  Rule  8.85  describes  the 
obligations  of  a  DPM.  The  proposed  rule 
change  states  the  general  obligation  of  a 
DPM,  with  respect  to  each  of  its 
allocated  securities,  is  to  fulfill  all  of  the 
obligations  under  Exchange  Rules  of  a 
Market-Maker,  a  Floor  Broker  (to  the 
extent  that  the  DPM  acts  as  a  Floor 
Broker),  and  an  Order  Book  Official. 

Most  of  the  obligations  and  other 
provisions  contained  in  proposed  Rule 
8.85  are  contained  in  current  Rule  8.80. 
In  some  instances,  these  provisions  are 
proposed  to  be  slightly  modified  to 
clarify  their  scope.  For  example, 
proposed  Rule  8.85(a)(vi)  requires  a 
DPM  to  segregate  in  a  manner 
prescribed  by  the  MTS  Committee  (i)  all 
transactions  consummated  by  the  DPM 
in  securities  allocated  to  the  DPM  and 
(ii)  any  other  transactions  consummated 
by  or  on  behalf  of  the  DPM  that  are 
related  to  the  DPM's  DPM  business. 
This  will  permit  the  Exchange  to 
monitor  each  DPM's  trading  positions  in 
order  to  ensure  that  each  DPM  is  in 
compliance  with  DPM  financial  and 
other  requirements. 

In  addition,  the  Exchange  proposes  to 
charge  a  $250  processing  fee  for  each 


DPM  Designee  that  will  be  executing 
transactions  on  behalf  of  a  DPM  in  that 
DPM's  segregated  account(s).  This  is  the 
same  fee  amount  that  is  charged  for  each 
participant  in  a  joint  account 
established  pursuant  to  CBOE  Rule  8.9. 
Since  DPMs  currently  utilize  joint 
accounts  to  segregate  their  transactions, 
the  proposed  $250  fee  will  essentially 
replace  the  $250  joint  account  fee  that 
DPMs  are  currently  being  assessed  in 
this  regard. 

Currently,  Rule  8.80(c)(3)  requires 
each  DPM  to  determine  a  formula  for 
generating  automatically  updated 
market  quotations  and  to  disclose  the 
components  of  the  formula  to  the  other 
members  trading  at  the  DPM's  trading 
station.  Proposed  Rule  8.85(a)(ix) 
restates  this  requirement  and  clarifies 
the  requirement  by  specifying  that  the 
components  of  the  formula  that  are 
required  to  be  disclosed  include  the 
option  pricing  calculation  model, 
volatility,  interest  rate,  dividend,  and 
what  is  used  to  represent  the  price  of 
the  underlying.  Proposed  Rule  8.85(a) 
also  provides  that  the  MTS  Committee 
shall  have  the  discretion  to  exempt 
DPMs  using  proprietary  automated 
quotation  updating  systems  from  having 
to  disclose  proprietary  information 
concerning  the  formulas  used  by  those 
systems.  Most  DPMs  utilize  the 
Exchange's  Auto  Quote  System  to 
generate  automatically  updated  market 
quotations  and  therefore  would  not  be 
eligible  for  an  exemption  of  this  kind. 
However,  proposed  Rule  8.85(a)  will 
permit  the  MTS  Committee  to  exempt 
those  DPMs  that  utilize  proprietary 
automated  quotation  updating  systems 
fi-om  disclosing  confidential  information 
concerning  those  systems. 

Proposed  Rule  8.85(b)(i)  restates  the 
current  requirement  that  a  DPM  is 
obligated  to  place  in  the  public  order 
book  any  order  in  the  DPM's  possession 
which  is  eligible  for  entr>',  subject  to 
two  limited  exceptions.  First,  proposed 
Rule  8.85(b)(i)(A)  clarifies  that  a  DPM  is 
not  obligated  to  book  a  book-eligible 
order  if  the  DPM  immediately  executes 
the  order  upon  its  receipt.  This  permits 
a  DPM  to  immediately  execute  a 
marketable  customer  order  without 
having  to  delay  the  execution  by  first 
placing  the  order  in  the  public  order 
book.  Second,  proposed  Rule 
8.85(b)(i)(B)  provides  that  a  DPM  may 
refrain  fi-om  booking  a  book-eligible 
order  if  the  customer  who  placed  the 
order  has  requested  that  the  order  not  be 
booked,  and  upon  receipt  of  the  order, 
the  DPM  announces  in  public  outcry  the 
information  concerning  the  order  that 
would  be  displayed  if  the  order  were 
displayed  in  the  public  order  book. 
Proposed  Rule  8.85(b)(i)(B)  is  intended 


to  accommodate  the  wishes  of 
customers  who  desire  an  opportunity 
for  price  improvement  before  the 
execution  of  a  limit  order  at  its  limit 
price,  while  at  the  same  time  requiring 
the  information  concerning  the  order 
that  would  have  been  displayed  in  the 
public  order  book  to  be  disclosed  to  the 
other  members  of  the  trading  crowd,  so 
that  the  other  members  of  the  trading 
crowd  are  not  at  an  informational 
disadvantage. 

Proposed  Rule  8.85(b)(ii)  elaborates 
upon  the  requirement  set  forth  in 
proposed  Rule  8.85(b)(i)  by  requiring 
that  a  DPM  not  remove  any  order  from 
the  public  order  book  except  in  two 
circumstances.  First,  proposed  Rule 
8.85(b)(ii)  clarifies  that  a  DPM  may 
remove  an  order  from  the  book  if  the 
order  is  canceled,  expires,  or  is 
executed.  Second,  proposed  Rule 
8.85(b)(ii)  clarifies  that  a  DPM  may 
return  an  order  to  the  member  that 
placed  the  order  upon  the  member's 
request.  For  example,  a  Floor  Broker 
may  desire  to  leave  an  order  with  a  DPM 
temporarily  while  the  Floor  Broker 
attends  to  business  elsewhere  on  the 
trading  floor,  or  until  such  time  as  the 
prevailing  market  moves  closer  to  the 
order's  limit  price.  Proposed  Rule 
8.85(b)(ii)  is  intended  to  clarify  that  a 
DPM  may  retiu-n  an  order  to  a  Floor 
Broker  in  such  situations. 

Proposed  Rule  8.85{b)(iii)  restates  the 
current  requirement  that  a  DPM  is 
obligated  to  accord  priority  to  any  order 
which  the  DPM  represents  as  agent  over 
the  DPM's  principal  transactions,  and 
sets  forth  one  narrow  exception  to  this 
requirement — when  the  customer  who 
placed  the  order  consents  to  not  being 
accorded  this  priority.  This  exception  is 
intended  to  address  situations  such  as 
the  following.  Under  both  the  current 
and  proposed  DPM  rules,  a  DPM  may, 
but  is  not  obligated  to,  accept  non- 
discretionary  orders  which  are  not 
eligible  to  be  placed  in  the  public  order 
book,  such  as  orders  from  a  competing 
specialist  or  other  broker-dealer. 
Competing  specialists  have  on  occasion 
inquired  as  to  whether  a  DPM  would  be 
willing  to  represent  an  order  on  behalf 
of  the  competing  specialist  if  the 
competing  specialist  were  to  agree  to 
waive  the  priority  requirement  and/or 
allow  the  DPM  to  participate  (or  match) 
with  the  competing  specialist's  order. 
Under  the  current  rules,  regardless  of 
the  DPM's  and  customer's  desire  to  have 
such  an  arrangement,  they  are  unable  to 
do  so  because  the  current  rules  do  not 
allow  a  DPM  to  give  priority  to  the 
orders  it  represents.  Proposed  Rule 
8.85fb)(iii)  would  permit  a  DPM  to 
accommodate  a  customer  who  desires  to 
have  a  DPM  represent  an  order  and  to 
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waive  this  priority  requirement  with 
respect  to  the  order. 

Proposed  Rule  8.85(b){iv)  restates  the 
current  requirement  that  a  DPM  may  not 
charge  any  brokerage  commission  with 
respect  to  the  execution  of  any  order  for 
which  the  DPM  has  acted  as  both  agent 
and  principal.  There  is,  however,  an 
exception  to  the  requirement  set  forth  in 
proposed  Rule  8.85(b)(iv)  if  the 
customer  consents.  The  reasons  for  this 
exception  are  the  same  as  the  reasons 
for  the  exception  to  the  priority 
requirement  in  proposed  Rule 
8.85(b)(iii).  It  should  also  be  noted  that 
although  proposed  Rule  8.85(b)(iv) 
would  not  permit  a  DPM  to  charge  a 
brokerage  commission  with  respect  to 
the  execution  of  an  order  for  which  the 
DPM  acts  as  both  agent  and  principal 
(subject  to  the  limited  exception 
described  above),  the  DPM  would  be 
permitted  under  proposed  Rule 
8.85(b)(iv)  to  bill  back  to  the  customer 
any  Exchange  fees  charged  to  the  DPM 
with  respect  to  the  execution  of  the 
order. 

As  noted  above,  a  DPM  may,  but  is 
not  obligated  to,  accept  non- 
discretionary  orders  which  are  not 
eligible  to  be  placed  in  the  public  order 
book.  Proposed  Rule  8.85(b)(v), 
however,  also  provides  that  a  DPM  is 
required  to  act  as  a  Floor  Broker  to  the 
extent  required  by  the  MTS  Committee. 
The  purpose  of  proposed  Rule  8.85(b)(v) 
is  to  permit  the  MTS  Committee  to 
require  a  DPM  to  act  as  a  Floor  Broker 
if  there  is  a  need  for  the  DPM  to  act  in 
this  capacity.  For  example,  the  MTS 
Committee  may  require  a  DPM  to  act  as 
a  Floor  Broker  if  regular  Floor  Brokers 
are  not  available  to  represent  orders  in 
the  securities  allocated  to  the  DPM. 

Proposed  Rule  8.85(b)(vi)  restates  the 
current  requirement  that  a  DPM  may  not 
represent  discretionary  orders  as  a  Floor 
Broker  or  otherwise.  Proposed  Rule  8.85 
also  provides  that  the  MTS  Committee 
may  authorize  a  DPM,  on  a  temporary 
basis,  to  accept  and  represent  types  of 
orders  in  one  or  more  of  the  securities 
allocated  to  the  DPM  which  vest  the 
DPM  with  limited  discretion,  if  the  MTS 
Committee  determines  that  unusual 
circiunstances  are  present  and  that  the 
acceptance  and  representation  of  such 
orders  by  the  DPM  is  necessary  in  order 
to  assure  that  there  will  be  adequate 
representation  in  such  securities  of 
those  types  of  orders.  As  with  proposed 
Rule  8.85(b)(v),  the  purpose  of  this 
provision  is  to  grant  the  MTS 
Committee  the  ability  to  invoke  this 
provision  if  there  is  a  need  for  a  DPM 
to  act  in  this  capacity,  such  as  if  regular 
Floor  Brokers  are  not  available  to  do  so. 
Proposed  Rule  8.85(c)(vi)  sets  forth  a 
new  requirement  that  each  DPM  is 


required  to  segregate,  in  a  manner 
prescribed  by  the  MTS  Committee,  the 
DPM's  business  and  activities  as  a  DPM 
from  the  DPM's  other  businesses  and 
activities.  This  provision  will  permit  the 
MTS  Committee  to  establish  segregation 
requirements  that  will  help  to  reduce 
the  risk  that  a  DPM's  financial  integrity 
will  be  adversely  impacted  by  financial 
losses  that  may  be  incurred  by  the  DPM 
in  connection  with  its  other  businesses 
and  activities. 

Rule  8.86— DPM  Financial 
Requirements.  Proposed  Rule  8.86 
restates  the  current  requirement  that 
each  DPM  is  required  to  maintain  net 
liquidating  equity  in  its  DPM  accoimt  of 
not  less  than  $100,000.  It  also  includes 
two  requfrements  which,  although 
currently  applicable  to  DPMs,  are  not 
referenced  in  the  current  DPM  rules. 
Specifically,  proposed  Rule  8.86 
requires  that  each  DPM  maintain 
sufficient  net  capital  to  comply  with  the 
requfrements  of  Rule  15c3-l  under  the 
Act  and  that  each  DPM  which  is  an 
Exchange  Clearing  Member  also 
maintain  sufficient  net  capital  to 
comply  with  the  requirements  of  The 
Options  Clearing  Corporation.  Although 
there  are  other  rules  which  already 
subject  DPMs  to  these  requirements,  the 
Exchange  believes  that  it  is  worthwhile 
to  also  include  these  requirements  in 
proposed  Rule  8.86  so  that  the  Rule  is 
more  informative  and  complete. 

Moreover,  proposed  Rule  8.86 
requires  DPMs  to  maintain  net 
liquidating  equity  in  thefr  DPM 
accounts  to  conform  with  such 
guidelines  as  the  MTS  Committee  may 
establish  from  time  to  time.  The 
Exchange  currently  uses  DPM  financial 
guidelines  in  connection  with  the 
process  of  allocating  securities  to  DPMs. 
Proposed  Rule  8.86  would  permit  the 
Exchange  to  implement  and  enforce 
such  guidelines  and  other  futxu^  equity 
guidelines.  The  MTS  Committee  has 
established  the  financial  giiidelines  it 
intends  to  use  under  proposed  Rule 
8.86,  which  are  set  forth  in  a  draft 
regulatory  circular  that  is  available  for 
inspection  at  the  places  specified  in 
Section  IV.  The  guidelines  require  that 
a  DPM  applying  for  the  allocation  of 
securities  must  have  in  its  DPM  account 
$350,000  plus  $25,000  in  equity  for  each 
secmity  that  has  been  allocated  to  the 
DPM  in  excess  of  the  initial  eight 
securities  allocated  to  the  DPM.  Because 
these  guidelines  are  more  stringent  than 
the  current  requirement,  which  states 
that  a  DPM  must  maintain  an  equity 
amount  sufficient  to  assume  a  position 
of  20  trading  units  of  each  security 
which  has  been  allocated  to  the  DPM, 
the  current  requirement  has  been 
eliminated. 
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Ruli  >  8.87 — Participation  Entitlement 
ofDPits.  A  DPM's  right  to  participate  as 
principal  in  a  transaction  is  generally 
goven  led  by  the  principles  of  time  and 
price  )riority  as  set  forth  in  CBOE  Rule 
6.45.  i  Jnder  these  principles,  if  a  DPM 
announces  a  bid  (offer)  for  the  DPM's 
own  a  :count  ahead  of  other  members  in 
respoi  ise  to  a  request  for  a  market  from 
a  men  her  not  acting  on  behalf  of  the 
DPM,  the  DPM  is  entitled  to  participate 
up  to  [00%  in  any  residting  transaction. 
In  addition  to  the  rights  granted  by  Rule 
6.45,  ( urrent  Rule  8.80(c)(7)(ii)  grants 
each  I  PM  a  right  to  participate  "pro 
rata"  with  the  Market-Makers  present  in 
the  trading  crowd,  in  any  transaction  in 
a  secu  rity  that  has  been  allocated  to  the 
DPM  if  the  DPM's  previously 
established  principal  bid  (offer)  was 
equal  to  the  highest  bid  (lowest  offer)  in 
the  trading  crowd,  even  if  the  DPM's  bid 
(offer)  is  not  entitled  to  priority  under 
CBOE  Rule  6.45.  Because  the  term  "pro 
rata"  Is  not  precisely  defined  by  current 
Rule  a80(c)(7)(ii),  the  scope  of  that 
term,  ind  hence  the  participation  right, 
has  historically  been  interpreted  by  the 
MTS  (tommittee. 

Sinde  1993,  the  MTS  Committee  has 
interp  reted  a  DPM's  participation  right 
in  trai  sactions  that  occur  in  an 
alloca  ed  security  (when  the  DPM's 
previc  usly  established  principal  bid 
(offer)  was  equal  to  the  highest  bid 
(lowei  t  offer)  in  the  trading  crowd)  to 
consist  of  the  following:  an  initial  40% 
partic  pation  right,  a  30%  participation 
right  \  fhen  average  daily  volume  in  the 
securi  y  over  the  previous  calendar 
quarte  r  reaches  2501  contracts,  and  no 
guarai  iteed  participation  right  when 
avera^  e  daily  volume  in  the  security 
over  t  le  previous  calendar  quarter 
reachc  s  5,000  contracts.  Additionally, 
the  M'  rS  Committee  has  determined  to 
mainti  dn  all  multiply  traded  securities 
at  the  10%  participation  level  until 
furthe  r  notice. 

Pro]  >osed  Rule  8.87  formalizes  the 
authoi  ity  of  the  MTS  Committee  to 
deterc  line  the  appropriate  participation 
right  f  Dr  DPMs  by  providing  that  the 
MTS  ( committee,  subject  to  review  by 
the  Be  ard  of  Directors,  may  establish 
from  t  me  to  time  a  participation 
entitle  ment  formula  that  is  applicable  to 
all  DPMs.  Additionally,  proposed  Rule 
8.87  farther  provides  that,  in  accordance 
with  me  established  formula,  each  DPM 
shall  ftave  a  right  to  participate  for  its 
own  a  ccount  with  the  Market-Makers 
present  in  the  trading  crowd  in 
transattions  in  the  DPM's  allocated 
securi  ties  that  occur  at  the  DPM's 
previc  usly  established  principal  bid  or 
offer. 

Rul^  8.88 — Review  of  DPM  Operations 
and  I^rformance.  Proposed  Rule  8.88(a) 


restates  the  current  rule  provision  that 
the  MTS  Committee  may  conduct  a 
review  of  a  DPM's  operations  or 
performance  any  time,  and  clarifies  that 
the  reviews  may  be  conducted  by  a 
subcommittee  of  the  MTS  Committee. 
Proposed  Rule  8.88(a)  also  clarifies  that 
a  DPM  and  its  associated  persons  are 
obligated  to  submit  information 
requested  by  the  MTS  Committee  in 
connection  with  a  review.  The  current 
rule  provision  which  contemplates  that 
these  reviews  will  be  conducted  at  least 
quarterly  has  been  revised  to  provide 
that,  at  a  minimum,  a  review  of  each 
DPM's  operations  and  performance  shall 
be  conducted  on  an  annual  basis.  The 
reason  for  this  change  is  that  the 
Exchange  does  not  believe  it  is 
necessary  to  conduct  a  formal  and 
detailed  operational  and  performance 
review  of  each  DPM  more  than  once  a 
year.  In  the  interim,  the  MTS  Conunittee 
will  review  information  regarding  each 
DPM's  operations  and  performance  on 
an  ongoing  basis  and  will  conduct  a 
review  of,  and/or  speak  with,  any  DPM 
that  has  any  operational  or  performance 
issues  that  need  to  be  addressed  prior  to 
that  DPM's  next  annual  review.  "The 
Exchange  believes  that  this  approach  is 
more  effective  than  quarterly  reviews, 
since  it  will  permit  the  MTS  Committee 
to  timely  address  any  operational  or 
performance  issues  that  require 
inunediate  attention,  while  allowing 
more  time  to  be  spent  on  each  formal 
and  detailed  DPM  review. 

Proposed  Rule  8.88(b)  provides  that 
the  MTS  Conunittee  shall  perform  the 
market  performance  evaluation  and 
remedial  action  functions  set  forth  in 
CBOE  Rule  8.60  with  respect  to  DPMs 
and  that  the  MTS  Committee  may 
combine  a  review  conducted  pursuant 
to  proposed  Rule  8.88(a)  with  an 
evaluation  conducted  pursuant  to  Rule 
8.60.  This  is  consistent  with  current 
Rule  8.80(b)(10)  which  also  provides 
that  the  MTS  Committee  may  review 
and  evaluate  the  conduct  of  DPMs 
pursuant  to  Rule  8.60. 

In  addition,  current  Rule  8.80(b)(10) 
grants  the  MTS  Committee  market 
performance  authority  with  respect  to 
other  issues  relating  to  DPMs  that  the 
Exchange  now  believes  should  be 
handled  by  other  Exchange  committees. 
The  Exchange  believes  that  this 
authority  should  be  transferred  from  the 
MTS  Committee  to  these  other 
committees  because  these  other 
committees  already  have  responsibility 
concerning  these  issues  for  non-DPMs 
and  because  consolidating 
responsibility  for  these  issues  will  result 
in  greater  efficiency.  Thus,  for  example, 
the  authority  to  determine  the  series 
eligible  for  the  Exchange's  Retail 


Automatic  Execution  System  (RAES) 
and  the  eligible  size  of  RAES  orders  for 
securities  allocated  to  DPMs,  which  is 
currently  exercised  by  the  MTS 
Committee  pursuant  to  CBOE  Rule  6.8, 
has  been  consolidated  in  the  Exchange's 
Floor  Procedure  Committees  since  they 
have  responsibility  for  these  issues  for 
seciu-ities  that  are  allocated  to  non-DPM 
trading  crowds.  Similarly,  the  authority 
under  the  Rules  with  respect  to  DPM 
RAES  participation  and  eligibility, 
which  is  currently  exercised  by  the  MTS 
Committee  pursuant  to  CBOE  Rule  8.16. 
has  been  consolidated  in  the  Exchange's 
Market  Performance  Committee  since  it 
has  responsibility  for  these  issues  for 
non-DPMs. 

One  market  performance  related 
authority  that  the  Exchange  has 
determined  the  MTS  Committee  should 
retain  is  Floor  Official  authority.  Thus, 
proposed  Rule  8.88(c)  provides  that 
members  of  the  MTS  Committee  may 
perform  the  functions  of  a  Floor  Official 
at  DPM  trading  stations.  MTS 
Committee  members  currently  possess 
this  authority  by  virtue  of  current  Rule 
8.80(b){10),  which  provides  that  the 
MTS  Committee  may  perform  all  of  the 
functions  of  the  Market  Performance 
Committee  under  the  Rules,  and  CBOE 
Rule  6.20.09,  which  provides  that 
members  of  the  Market  Performance 
Committee  may  perform  the  functions  of 
a  Floor  Official  for  the  purpose  of 
enforcing  trading  conduct  policies.  The 
Exchange  believes  that  MTS  Committee 
members  should  retain  Floor  Official 
authority  with  respect  to  DPM  trading 
stations  because  MTS  Committee 
members  have  expertise  with  respect  to 
the  trading  conduct  rules  that  are 
applicable  to  DPMs.  In  addition,  acting 
as  Floor  Officials  at  DPM  trading 
stations  allows  MTS  Committee 
members  to  stay  abreast  of  issues  that 
may  arise  at  these  stations  and  provides 
the  MTS  Committee  with  a  valuable 
source  of  information  which  the 
Committee  utilizes  in  connection  with 
its  oversight  of  the  performance  and 
operations  of  DPMs. 

Proposed  Rule  8.88  expands  the 
market  performance  responsibilities  of 
the  MTS  Committee  by  providing  that 
the  MTS  Committee  shall  perform  the 
market  performance  evaluation  and 
remedial  action  functions  set  forth  in 
Rule  8.60  with  respect  to  the  Market- 
Makers  and  Floor  Brokers  that  regularly 
trade  at  DPM  trading  stations,  in 
addition  to  performing  these  functions 
with  respect  to  DPMs.  The  primary 
reason  for  this  change  is  that  the 
performance  of  a  DPM  trading  crowd  is 
influenced  by  both  the  DPM  and  the 
Market-Makers  and  Floor  Brokers  that 
trade  in  the  crowd.  Accordingly,  the 


Exchange  believes  that  it  will  be  more 
efficient  if  one  committee  exercises  the 
market  performance  and  remedial  action 
responsibilities  with  respect  to  both  the 
DPM  and  the  Market-Makers  and  Floor 
Brokers  that  trade  in  a  DPM  trading 
crowd,  instead  of  the  current  bifurcated 
structure  in  which  the  MTS  Committee 
has  market  performance  authority  with 
respect  to  the  DPM  and  the  Market 
Performance  Committee  has  market 
performance  authority  with  respect  to 
the  Market-Makers  and  Floor  Brokers. 

Rule  8.89— Transfer  of  DPM 
Appointments.  Current  Rule  8.80(b)(3) 
provides  that  a  DPM  appointment  may 
not  be  transferred  without  the  approval 
of  the  MTS  Committee.  Proposed  Rule 
8.89  expands  upon  this  provision  by 
setting  forth  both  a  detailed  procedure 
for  the  consideration  of  any  proposal  to 
sell,  transfer,  or  assign  an  interest  in  a 
DPM,  and  the  standards  that  apply  to 
such  consideration.  This  procedure  is 
set  forth  in  proposed  Rules  8.89(a) 
through  8.89(f). 

Proposed  Rule  8.89(a)  provides  that  a 
DPM  proposing  any  sale,  transfer,  or 
assignment  of  any  ownership  interest  or 
any  change  in  its  capital  structure, 
voting  authority,  or  distribution  of 
profits  or  losses  shall  give  at  least  30 
days  prior  written  notice  of  the 
proposed  change  to  the  MTS 
Conmiittee.  Proposed  Rule  8.89(a) 
further  provides  that  if  the  transaction  is 
deemed  to  involve  the  transfer  of  a  DPM 
appointment,  the  transaction  is  required 
to  be  approved  by  the  MTS  Committee 
before  it  may  be  consummated. 

Proposed  Rule  8.89(b)  defines  the 
transfer  of  a  DPM  appointment  to 
include,  among  other  things,  any  sale, 
transfer,  or  assignment  of  any  significant 
share  of  the  ownership  of  a  DPM.  A 
significant  share  of  the  ownership  of  a 
DPM  is  defined  to  include  any  sale, 
transfer,  or  assignment  of  a  5%  or  more 
interest  in  the  equity  or  profits  or  losses 
of  the  DPM  (or  a  series  of  smaller 
changes  that  in  the  aggregate  amount  to 
a  cheuige  of  5%  or  more).  Additionally, 
proposed  Rule  8.89(b)  provides  that  a 
sale,  transfer,  or  assignment  of  less  than 
5%  may  also  be  found  by  the  MTS 
Committee  to  represent  a  significant 
share  of  the  ownership  of  a  DPM 
depending  on  the  surrounding  facts  and 
circiunstances. 

Proposed  Rule  8.89(c)  provides  that 
any  DPM  desiring  to  obtain  approval  of 
a  transaction  deemed  to  involve  the 
transfer  of  a  DPM  appointment  is 
required  ,to  submit  a  viTitten  application 
to  the  MTS  Committee  at  least  30  days 
prior  to  the  proposed  effective  date  of 
the  transaction.  Proposed  Rule  8.89(c) 
also  requires  that  the  application 
contain  a  full  and  complete  description 
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of  the  proposed  transaction,  including 
among  other  things,  the  transferee's 
ownership  and  capital  structure,  the 
identity  of  those  persons  who  will 
perform  the  duties  of  the  DPM  following 
the  transaction,  the  terms  of  the 
transaction,  and  any  other  material 
information  pertaining  to  the 
transaction  that  the  MTS  Committee 
may  request. 

Proposed  Rule  8.89(d)  provides  that 
promptly  after  the  receipt  of  a 
completed  application  for  the  approval 
of  a  proposed  transfer  of  a  DPM 
appointment,  the  MTS  Committee  will 
post  notice  of  the  proposed  transfer  on 
the  Exchange  Bulletin  Board  and  in  the 
Exchange  Bulletin  and  that  the  MTS 
Committee  will  not  ordinarily  consider 
the  proposed  transfer  until  it  has  been 
posted  on  the  Bulletin  Board  for  at  least 
10  business  days.  Proposed  Rule  8.89(d) 
also  provides  that  during  this  posting 
period  the  MTS  Committee  will  accept 
written  comments  on  the  proposed 
transfer  fi-om  any  member  and  will 
accept  wTitten  proposals  from  other 
members  and  from  Market-Maker 
trading  crowds  who  wish  to  be 
considered  for  appointment  in  some  or 
all  of  the  classes  that  are  the  subject  of 
the  proposed  transfer. 

Proposed  Rule  8.89(e)  sets  forth  the 
factors  that  may  be  considered  by  the 
MTS  Conmiittee  in  determining  whether 
to  approve  a  proposed  transfer  of  a  DPM 
appointment.  These  factors  include  (i) 
the  financial  and  operational  capacity  of 
the  transferee,  (ii)  the  continuity  of 
control,  management,  and  persons 
responsible  for  the  operation  of  the 
DPM,  (iii)  avoiding  undue  concentration 
of  DPM  appointments  on  the  Exchange, 
(iv)  available  alternatives  for 
reallocating  the  DPM's  appointment 
taking  into  account  comments  made  and 
alternatives  proposed  by  other  members 
during  the  posting  period,  and  (v)  the 
best  interests  of  the  Exchange.  In 
addition,  proposed  Rule  8.89(e) 
provides  that  no  application  relating  to 
a  proposed  transfer  of  a  DPM 
appointment  will  be  approved  by  the 
MTS  Committee  until  it  is  accompanied 
by  complete  and  final  documents 
pertaining  to  the  transfer,  except  as  the 
MTS  Committee  may  agree  to  defer  the 
delivery  of  specific  documents  for  good 
cause  shown. 

Proposed  Rule  8.89(f)  provides  that 
the  approval  or  disapproval  of  a 
proposed  DPM  appointment  transfer  is 
subject  to  direct  review  by  the  Board  of 
Directors.  The  Secretary  of  the  Exchange 
must  receive  within  10  days  of  the 
announcement  of  the  MTS  Committee's 
decision  either:  (i)  a  written  request  for 
review  made  by  the  applicant  (in  the 
case  of  a  failure  to  approve  an 


application  as  submitted)  or  (ii)  a 
request  for  review  made  by  at  least  five 
Directors  of  the  Exchange  (in  any  case). 
In  the  event  of  a  request  for  review,  the 
Board  will  appoint  a  panel  of  Directors 
to  review  the  matter.  Following  this 
review,  the  panel,  with  the  assistance  of 
Board  counsel,  will  prepare  a  proposed 
written  decision  of  the  Board 
concerning  the  matter  and  will  submit 
the  proposed  decision  to  the  full  Board 
for  discussion  and  consideration.  The 
Board  will  then  decide  whether  to  adopt 
or  modify  the  proposed  decision  and 
will  issue  its  final  decision  to  the 
applicant  and  to  the  MTS  Committee. 
In  conjunction  with  proposed  Rule 
8.89.  the  Board  of  Directors  has  also 
issued  a  memo  to  the  MTS  Committee 
which  conveys  the  Board's  views  with 
respect  to  the  various  factors  that  may 
bear  upon  whether  a  request  to  transfer 
an  interest  in  a  DPM  appointment 
should  be  approved.  The  memo  is 
available  for  inspection  at  the  places 
specified  in  Section  IV.  The  purpose  of 
the  memo  is  to  provide  guidance  to  the 
MTS  Committee  concerning  the  types  of 
considerations  that  the  Board  believes 
should  be  taken  into  account  in 
evaluating  such  requests.  For  example, 
the  memo  states  Board's  view  that  a 
DPM's  franchise  in  its  allocated 
securities  is  not  a  transferable  property 
interest  owned  by  the  DPM.  Thus,  the 
Board  does  not  believe  that  the  outright 
sale  of  all  or  a  part  of  a  DPM's  business 
should  ordinarily  be  approved. 
Nevertheless,  the  Board  also  states  that 
it  recognizes  that  there  are 
circumstances  where  it  may  be  in  the 
best  interests  of  both  the  DPM  and  the 
Exchange  to  permit  the  transfer  of  some 
or  all  of  the  DPM's  interest  in  its  DPM 
appointment,  even  though  this  may 
result  in  the  DPM  being  paid  for  the 
value  of  the  goodwill  in  its  DPM 
business.  For  example,  the  Board  states 
that  such  circumstances  might  include 
situations  where  a  transfer  is  for  the 
purpose  of  attracting  new  capital  to  an 
existing  successful  DPM  to  enable  it  to 
expand  its  market-making  activities,  or 
to  enable  the  DPM  to  bring  in  a  new 
partner  or  other  principal,  or  in 
response  to  an  emergency  need  for 
capital  where  there  is  reason  to  permit 
the  existing  DPM  to  remain  involved  in 
the  operation  and  therefore  not  to 
reallocate  its  appointment,  assuming  in 
each  case  that  the  expansion  or  increase 
in  capital  is  found  to  be  necessary  or 
desirable  in  the  best  interests  of  the 
Exchange. 

The  Exchange  believes  that  proposed 
Rule  8.89  and  the  accompanying  memo 
from  the  Board  of  Directors  will 
improve  the  current  rule  provision 
regarding  transfer  of  DPM  appointments 
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both  h\  setting  forth  a  detailed 
procedure  for  considering  such  requests, 
which  vill  help  to  ensure  that  the  MTS 
Commi  ttee  has  sufficient  information  on 
which  o  base  decisions  regarding  such 
requests,  including  member  input,  and 
by  setti  tig  forth  the  appropriate  criteria 
to  be  ul  ilized  in  evaluating  such 
request  5. 

Rule  8.90 — Termination, 
Conditi  oning,  or  Limiting  Approval  to 
Act  as  (I  DPM.  Proposed  Rule  8.90 
govern!  the  termination,  conditioning, 
and  lin  iting  of  approval  to  act  as  a 
DPM.  For  the  most  part,  it  restates,  with 
certain  clarifications,  provisions  that  are 
contained  in  current  Rule  8.80.  For 
exampls,  proposed  Rule  8.9G(a)  clarifies 
that  the  MTS  Committee  may  condition 
or  limil  a  DPM's  appointment  (in 
additio  \  to  being  permitted  to  terminate 
the  appointment)  if  the  DPM  (i)  incurs 
a  mater  ial  financial,  operational,  or 
personnel  change,  (ii)  fails  to  comply 
with  th?  DPM  rules  or  any  conditions 
placed  Dn  its  DPM  appointment,  or  (iii) 
is  no  lo  ager  eligible  to  act  as  DPM.  In 
additio  1,  proposed  Rule  8.90(c)  clarifies 
that  lin  iting  a  DPM's  appointment  may 
include ,  among  other  things,  limiting  or 
withdriiwing  a  DPM's  participation 
entitlerient,  withdrawing  a  DPM's  right 
to  act  a  >  DPM  in  one  or  more  of  its 
allocate  d  securities,  and  requiring  a 
relocati  on  of  the  DPM  on  th% trading 
floor. 

As  is  the  case  under  current  Rule 
8.80,  pi  oposed  Rule  8.90(a)  generally 
providi  s  that  before  the  MTS  Committee 
may  tal  e  any  action  to  terminate, 
conditi  in.  or  otherwise  limit  a  member 
organi2ation's  approval  to  act  as  a  DPM, 
the  mei  aber  organization  will  be  given 
notice  ( if  a  possible  action  and  an 
opporti  mity  to  present  any  matter  which 
it  wishi  !s  the  MTS  Committee  to 
considf  r  in  determining  whether  to  take 
action.  The  only  exception  to  this 
provisi  )n  is  that,  as  under  current  Rule 
8.80,  th  e  MTS  Committee  has  the 
authori  ty  to  immediately  terminate, 
conditi  3n,  or  otherwise  limit  a  member 
organi2ation's  approval  to  act  as  a  DPM 
if  the  EPM  incurs  a  material  financial, 
operati  jnal,  or  personnel  change 
warran  ing  action  or  if  the  DPM  fails  to 
comph  with  any  of  the  financial 
require  ments  applicable  to  DPMs. 

As  is  also  the  case  under  the  current 
DPM  n  les,  if  a  member  organization's 
approv  il  to  act  as  a  DPM  is  terminated, 
conditi  aned,  or  otherwise  limited  by  the 
MTS  C  jmmittee  pursuant  to  proposed 
Rule  8. 30,  proposed  Rule  8.90(d) 
providi  IS  that  the  member  organization 
may  ap  peal  that  decision  to  the  Appeals 
Commi  ttee  under  Chapter  XIX.  In 
additic  n.  as  described  above,  these 
appeal  procedures  provide  the  right  to 


a  formal  Appeals  Committee  hearing 
concerning  a  MTS  Committee's 
decision.  The  decision  of  the  Appeals 
Committee  may  be  appealed  to  the 
Board  of  Directors. 

Rule  8.91 — Limitations  on  Dealings  of 
DPMs  and  Affiliated  Persons  of  DPMs 
Guidelines  for  Exemptive  Relief  Under 
Rule  8.91(e)  for  Members  Affiliated  with 
DPMs.  Proposed  Rule  8.91  and  the 
accompanying  proposed  guidelines  for 
exemptive  relief  under  proposed  Rule 
8.91(e)  restate  the  rule  provisions  that 
are  currently  contained  in  current  Rule 
8.81  and  the  current  guidelines  for 
exemptive  relief  that  accompany  that 
Rule.  Proposed  Rule  8.91  and  its 
accompanying  guidelines  are  intended 
to  more  clearly  reflect  those  provisions 
and  how  they  have  historically  been 
interpreted  by  the  Exchange.  For 
example,  the  Exchange  believes  that  the 
organization  of  these  provisions  has 
been  improved  by  including  in 
proposed  Rule  8.91  all  of  the  restrictions 
on  DPM  affiliates  that  are  set  forth  in  the 
current  provisions,  instead  of  including 
only  one  of  these  restrictions  in  the  Rule 
and  including  other  restrictions  in  the 
accompanying  guidelines,  as  is 
currently  the  case.  In  addition,  the 
restrictions  on  DPM  dealings  with  an 
issuer  are  restated  to  include  in  the  case 
of  options,  which  are  nominally  issued 
by  The  Options  Clearing  Corporation, 
that  these  restrictions  are  intended  to 
apply  to  dealings  with  the  issuer  of  the 
underlying  security,  whereas  in  the  case 
of  securities  other  than  options,  they 
apply  to  dealings  with  the  issuer  of  the 
security  itself.  Moreover,  other 
clarifying  revisions  of  a  similar  nature 
have  been  made  to  the  current 
provisions  without  changing  the 
substance  of  those  provisions  as  they 
have  been  interpreted  by  the  Exchange. 

In  addition,  consistent  with  the 
Exchange's  long-standing  interpretation 
of  current  Rule  8.80,  proposed  Rule 
8.91(d)  explicitly  prohibits  any  member 
affiliated  with  a  DPM  ft-om  acting  as  a 
Floor  Broker  in  any  trading  crowd  in 
which  the  DPM  acts  as  a  DPM,  unless 
the  member  is  a  DPM  Designee  of  the 
DPM  acting  on  behalf  of  the  DPM  in  its 
capacity  as  a  DPM.  The  Exchange  has 
interpreted  current  Rule  8.80  to  provide 
for  such  a  prohibition  since  permitting 
a  Floor  Broker  affiliated  with  a  DPM  to 
represent  orders  in  the  DPM's  trading 
crowd  could  potentially  allow  the  DPM 
to  direct  orders  to  the  Floor  Broker  and 
thus  circumvent  certain  of  the  DPM's 
obligations  such  as  the  obligation  to 
place  eligible  orders  in  the  public  order 
book  ,  the  obligation  to  accord  priority 
to  any  order  which  the  DPM  represents 
as  agent  over  the  DPM's  principal 
transactions,  the  obligation  not  to  charge 


any  brokerage  commission  with  respect 
to  the  execution  of  any  order  for  which 
the  DPM  acts  as  both  agent  and 
principal,  and  the  obligation  not  to 
represent  discretionary  orders. 

Deletions  from  Current  DPM  Rules. 
Current  Rule  8.80(b){4)(ii)  provides  that 
the  MTS  Committee  shall  open  a  DPM's 
allocated  option  classes  to  a  new  DPM 
selection  process  if  the  DPM  changes  its 
specified  nominee  and  the  former 
nominee  so  requests.  The  Exchange  no 
longer  believes  that  this  provision  is 
appropriate  because  DPM  organizations 
are  generally  much  larger  than  they 
used  to  be.  "Today,  DPMs  often  have 
many  nominees,  and  nominees  are 
added  to  and  depart  from  DPM 
organizations  more  frequently  than  in 
the  early  years  of  the  DPM  program.  For 
this  reason,  most  DPM  nominees  no 
longer  have  the  same  stake  in  their  DPM 
organizations  that  many  DPM  nominees 
may  have  had  in  the  past.  Thus,  it  is 
often  no  longer  equitable  to  allow  a 
DPM  nominee  to  request  a  new  DPM 
selection  process  for  that  DPM's 
allocated  securities  following  the 
nominee's  departure  from  the  DPM 
organization. 

Two  provisions  relating  to 
maintenance  of  the  public  order  book 
have  also  been  deleted.  First,  current 
Rule  8.80(b)(8),  which  provides  that 
under  certain  circumstances  a 
terminated  DPM  will  receive  a 
proportionate  share  of  the  net  book 
revenues  for  a  period  specified  by  the 
MTS  Committee  (up  to  a  maximum  of 
5  years),  has  not  been  retained  in  the 
proposed  DPM  rules.  The  original 
purpose  of  this  provision  was  to  provide 
incentive  to  members  to  apply  to  be 
appointed  as  a  DPM.  Because  the 
interest  in  becoming  a  DPM  has  grown 
throughout  the  years,  the  Exchange 
believes  this  incentive  is  no  longer 
necessary  to  attract  DPM  candidates. 

Second,  the  Exchange  is  eliminating 
the  provision  of  current  Rule  8.80(d) 
which  provides  that  the  Exchange  shall 
be  responsible  for  the  maintenance, 
handling,  and  billing  of  the  public  order 
book  and  shall  retain  and  compensate 
the  DPM  for  performing  the  Order  Book 
Official  function.  The  reason  for  this 
deletion  is  that  over  time  DPMs  have 
taken  on  the  responsibility  for  the 
maintenance,  handling,  and  billing  of 
the  public  order  book,  and  the  Exchange 
no  longer  retains  this  responsibility  nor 
compensates  DPMs  for  performing  these 
functions.  The  current  provision  of  Rule 
8.80(d),  however,  which  contemplates 
,  that  the  Exchange  may  make  personnel 
available  to  assist  a  DPM  in  the  DPM's 
performance  as  an  Order  Book  Official, 
for  which  the  Exchange  may  charge  the 
DPM  a  reasonable  fee,  has  been  retained 
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in  proposed  Rule  8.85.01  with  one 
minor  modification.  Specifically, 
proposed  Rule  8.85.01  merely  permits, 
and  does  not  require,  the  Exchange  to 
provide  this  assistance  when  it  is 
requested.  This  change  has  been  made 
because,  although  the  Exchange  is  often 
able  to  provide  such  assistance  to  DPMs, 
the  Exchange  may  not  always  be  able  to 
do  so. 

Finally,  current  Rule  8.80(c){7)(iii)  is 
being  deleted  because  the  Exchange 
believes  the  procedure  called  for  under 
the  Rule  is  cumbersome  and  because  the 
concern  that  the  Rule  addresses  is 
adequately  addressed  by  another 
Exchange  Rule.  Current  Rule 
8.80{c){7)(iii)  provides  that  a  DPM  may 
not  initiate  a  transaction  for  its  owm 
account  that  would  result  in  putting 
into  effect  any  stop  or  stop  limit  order 
which  may  be  in  the  public  order  book 
or  which  ihe  DPM  represents  as  Floor 
Broker,  except  with  the  approval  of  a 
Floor  Official  and  when  the  DPM 
guarantees  that  the  stop  or  stop  limit 
order  will  be  executed  at  the  same  price 
as  the  electing  transaction.  The 
Exchange  believes  that  this  procedure  is 
cumbersome  because  it  necessitates  that 
a  Floor  Official  be  siunmoned  to  the 
trading  station  each  of  the  many  times 
this  situation  arises.  Moreover,  the 
required  approval  mechanism  leads  to 
delay  in  the  execution  of  customer 
orders.  The  Exchange  believes  that  the 
concern  addressed  by  current  Rule 
8.80(c)(7)(iii)  is  adequately  addressed  by 
CBOE  Rule  6.73(a),  which  requires  a 
Floor  Broker  handling  an  order, 
including  a  DPM,  to  use  due  diligence 
to  execute  the  order  at  the  best  price  or 
prices  available  to  the  Floor  Broker,  in 
accordance  with  the  Rules.  Thus,  if  a 
DPM  were  to  initiate  a  transaction  for  its 
own  accoimt  in  order  to  disadvantage  a 
customer  by  putting  into  effect  a  stop  or 
stop  limit  order,  the  Exchange  would 
have  the  ability  to  discipline  the  DPM 
for  such  activity  under  Rule  6.73  for 
failure  to  exercise  due  diligence  with 
respect  to  the  representation  of  the 
order. 

Conforming  Rule  Changes.  The 
Exchange  also  proposes  to  make 
conforming  changes  to  other  CBOE  rules 
to  make  them  consistent  with  the 
proposed  rule  changes  described  above. 
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2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  will  improve  the  operation 
of  the  DPM  trading  system  which,  in 
accordance  with  Section  llA(a)(l)(C){i) 
of  the  Act,^  assiu-es  the  economic  and 
efficient  execution  of  securities 
transactions.  Accordingly,  the  Exchange 


beleives  that  the  proposed  rule  change 
is  consistent  with  Section  6(b)  of  the 
Act,  10  in  general,  and  further  the 
objectives  of  Section  6(b)(5) '  ^  in 
particular,  in  that  it  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
biuden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

As  set  forth  above,  the  Exchange  filed 
a  substantially  similar  proposed  rule 
change  with  the  Commission  in  1998  as 
part  of  CBOE  Rule  File  No.  SR-CBOE- 
98-1 5  and  received  a  member  petition 
concerning  the  proposed  rule  change 
prior  to  the  Exchange's  withdrawal  of 
the  filing  from  the  Commission.  The 
petition  objected  to  proposed  Rule  8.89 
and  requested  a  membership  vote 
regarding  whether  proposed  Rule  8.89 
should  be  approved  or  should  be 
revised  to  absolutely  prohibit  any  sale, 
transfer,  or  assigimient  of  a  DPM 
appointment  or  a  DPM's  allocated 
securities. 

Ciurent  Rule  8.80(b)(3)  provides  the 
MTS  Committee  with  the  discretion  to 
determine  whether  to  approve  the 
transfer  of  a  DPM  appointment  by 
setting  forth  that  a  DPM  appointment 
may  not  be  transferred  without  the 
approval  of  the  MTS  Committee.  As  is 
more  fully  described  in  the  section 
entitled  Rule  8.89— Transfer  of  DPM 
Appointments,  the  Exchange  believes 
that  proposed  Rule  8.89  and  the 
accompanying  memo  from  the  Board  of 
Directors  improve  the  current  rule 
provision  by  setting  forth  a  detailed 
procedure  for  considering  proposals  to 
sell,  transfer,  or  assign  an  interest  in  a 
DPM,  which  will  help  to  ensure  that  the 
MTS  Committee  has  sufficient 
information  on  which  to  base  decisions 
regarding  such  proposals,  including 
member  input,  and  by  setting  forth  the 
appropriate  criteria  to  be  utilized  in 
evaluating  such  proposals.  In  addition, 
the  Exchange  does  not  believe  that  it  is 
in  the  best  interest  of  the  Exchange, 
customers,  or  the  market  to  prohibit  the 
Exchange  from  approving  any  sale, 
transfer,  or  assignment  of  a  DPM 
appointment.  To  the  contrary,  the 
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Exchange  believes  that  there  are 
circvunstances  where  it  may  be  in  the 
best  interests  of  the  Exchange, 
customers,  and  the  market  to  permit  the 
transfer  of  some  or  all  of  the  DPM's 
interest  in  its  DPM  appointment. 
Therefore,  the  Exchange  believes  that  it 
is  important  for  the  Exchange  to  have 
the  flexibility  to  approve  such  transfers 
in  appropriate  circumstances.  For 
example,  a  transfer  for  the  purpose  of 
attracting  new  capital  to  an  existing 
successful  DPM  can  benefit  the 
Exchange,  customers,  and  the  market  by 
allowing  the  DPM  to  increase  its 
personnel,  to  service  its  customers 
better,  and  to  make  tighter  and  deeper 
markets.  Accordingly,  the  Exchange 
believes  that  proposed  Rule  8.89  is  in 
the  best  interest  of  the  Exchange, 
customers,  and  the  market  as  well  as  in 
furtherance  of  the  objectives  of  the  Act. 

The  Exchange  also  notes  that  since 
the  time  the  member  petition 
concerning  proposed  Rule  8.89  was 
submitted  to  the  Exchange,  the 
Exchange  has  engaged  in  a  period  of 
dialogue  with  the  Exchange's 
membership  regarding  the  issue  of  DPM 
transferability  and  that  the  proposed 
rule  changes  to  update  and  reorganize 
the  Exchange's  rules  relating  to  DPMs, 
including  proposed  Rule  8.89,  have 
been  approved  by  the  Exchange's 
membership  in  a  membership  vote. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0600  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
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to  Section  19(b)(1)  of  the 
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proposed  rule  change  consists  of 
amendments  to  the  Listed  Company 
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Manual  ("Manual")  ^  with  regards  to  the 
original  and  continued  listing  criteria 
and  procedures  of  the  Exchange.  The 
text  of  the  proposed  rule  change 
follows.  New  text  is  italicized.  Deleted 
text  is  bracketed. 

NYSE  Listed  Company  Manual 


Section  1 

The  Listing  Process 

101.00  Introduction 

***** 

The  Exchange  has  broad  discretion 
regarding  the  listing  of  a  company.  The 
Exchange  is  committed  to  list  only  those 
companies  that  are  suited  for  auction 
market  trading  and  that  have  attained 
the  status  of  being  eligible  for  trading  on 
the  Exchange.  Thus,  the  Exchange  may 
deny  listing  or  apply  additional  or  more 
stringent  criteria  based  on  any  event, 
condition,  or  circumstance  that  makes 
the  listing  of  the  company  inadvisable 
or  unwarranted  in  the  opinion  of  the 
Exchange.  Such  determination  can  be 
made  even  if  the  company  meets  the 
standards  set  forth  below. 

102.01  Minimum  Numerical  Standards 

— Domestic  Standards  [Companies] 
— Equity  Listings 

102. 01  A.  A  company  must  meet  one 
of  the  following  size/volume  criteria: 
***** 

102.01B.  A  company  must 
demonstrate  an  [A]aggregate  market 
value  of  publicly-held  shares  [(C) , 
subject  to  adjustment  depending  on 
market  conditions,  as  described 

below] [$40,000,000]  of  $60,000,000 

for  companies  that  list  either  at  the  time 
of  their  initial  public  offerings  ("IPOs") 
(C)  or  as  a  result  of  spin-offs,  and 
$100,000,000  for  other  companies  (D). 
[(While  greater  emphasis  is  placed  on 
market  value,  an  additional  measure  of 
size  is  $40,000,000  in  net  tangible 
assets.)] 
***** 

(C)  For  companieis  that  list  at  the  time 
of  their  IPOs,  the  Exchange  will  rely  on 
a  written  commitment  from  the 
underwriter  to  represent  the  anticipated 
value  of  the  company's  offering  in  order 
to  determine  a  company's  compliance 
with  this  listing  standard.  Similarly,  for 
spin-offs,  the  Exchange  will  rely  on  a 
representation  from  the  parent 
company's  investment  banker  (or  other 


financial  advisor)  in  order  to  estimate 
the  market  value  based  upon  the  as 
disclosed  distribution  ratio.  For  purpose 
of  this  paragraph,  an  IPO  is  an  offering 
by  an  issuer  which,  immediately  prior  to 
its  original  listing,  does  not  have  a  class 
of  common  stock  registered  under  the 
Securities  Exchange  Act  of  1934.  An 
IPO  includes  a  carve-out,  which  is 
defined  for  purposes  of  this  paragraph 
as  the  initial  offering  of  an  equity 
security  to  the  public  by  a  publicly 
traded  company  for  an  underlying 
interest  in  its  existing  business  (which 
may  be  a  subsidiary,  division,  or 
business  unit). 

[C]  (D)  Shares  held  by  directors, 
officers,  or  their  immediate  fcunilies  and 
other  concentrated  holdings  of  10 
percent  or  more  are  excluded  in 
calculating  the  number  of  publicly-held 
shares.  If  a  company  either  has  a 
significant  concentration  of  stock,  or 
changing  market  forces  have  adversely 
impacted  the  public  market  value  of  a 
company  which  otherwise  would  qualify 
for  listing  on  the  Exchange,  such  that  its 
public  market  value  is  no  more  than  10 
percent  below  $60,000,000  or 
$100,000,000,  as  applicable,  the 
Exchange  will  generally  consider 
$60,000,000  or  $100,000,000,  as 
applicable,  in  stockholders'  equity  as  an 
alternate  measure  of  size  and  therefore 
as  an  alternate  basis  on  which  to  list  the 
company. 
***** 

[Calculation  of  Aggregate  market  Value 
Adjustment — On  January  15  and  July  15 
of  each  year  the  NYSE  Composite  Index, 
at  the  close  of  business  for  that  date,  or 
on  the  next  succeeding  business  day  if 
the  Exchange  is  closed,  is  divided  by  the 
base  value  of  55.06  (the  NYSE 
Composite  Index  for  July  15,  1971).  The 
$40,000,000  standard  multiplied  by  the 
adjustment  factor  as  so  calculated  (after 
rounding  up  to  the  nearest  thousandth). 
The  resulting  product  is  rounded  to  the 
nearest  $100,000. 

The  adjustment  is  made  only  when 
the  NYSE  Composite  Index  is  lower 
than  that  of  the  base  value,  and  is 
limited  to  a  maximum  reduction  of  50 
percent  of  the  standard  which  will  be  in 
effect  for  the  succeeding  six  months 
following  the  calculation. 

Since  the  NYSE  Composite  Index  has 
remained  above  55.06  in  recent  years, 
no  adjustment  has  been  necessary] 


^  The  Exchange  notes  that  it  has  a  pending  filing 
to  make  certain  amendments  to  its  listing  standards 
(SR-NYSE-98-21).  The  instant  filing  is  marked 
against  the  Manual  in  its  current  form,  not  the 
Manual  as  proposed  to  be  amended  in  the  already 
pending  filing. 


[Demonstrated  earning  power — income 
before  federal  income  taxes  and  under 
competitive  conditions: 

Latest  fiscal  year  $2,500,000 

Each  of  the  preceding  two 
fiscal  years $2,000,000 
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OR 

Demonstrated  earning  power — income 
before  federal  income  taxes  and  imder 
competitive  conditions: 

Aggregate  for  last  3  fiscal 

years $6,500,000 

together  with 

A  minimum  in  most  recent 

fiscal  year  $4,500,000 

(All  three  years  must  be  profitable.) 

OR 

For  companies  with  not  less  than 
$500,000,000  market  capitalization  and 
$200,000,000  revenues  in  the  most 

recent  fiscal  year: 
Demonstrated  earning  power — adjusted 

net  income*: 
Aggregate  for  last  3  fiscal  years — 

$25,000,000 
(Each  year  must  report  a  positive 

amount.)] 

102.01C.  A  company  must  meet  one 
of  the  following  financial  standards: 

(1)  (1)  Pre  tax  earnings  from 
continuing  operations  and  after 
minority  interest  and  equity  in  the 
earnings  or  losses  of  investees  as 
adjusted  (E)  for  items  specified  in  (2}(a) 
through  (i)  below  (Fj  must  total  at  least: 
$2,500,000  in  the  latest  fiscal  year 

together  with  $2,000,000  in  each  of 
the  preceding  two  years;  or 
$6,500,000  in  the  aggregate  for  the  last 
three  fiscal  years  together  with  a 
minimum  of  $4,500,000  in  the  most 
recent  fiscal  year,  and  positive 
amounts  for  each  of  the  preceding  two 
years. 

(2)  Adjustments  that  must  be  included 
in  the  calculation  of  the  amounts 
required  in  paragraph  (1)  are  as  follows: 

(a)  Application  of  Use  of  Proceeds. 

If  a  company  is  in  registration  with 
the  SEC  and  is  in  the  process  of  an 
equity  offering,  adjustments  should  be 
made  to  reflect  the  net  proceeds  of  that 
offering,  and  the  specified  intended 
application(s)  of  such  proceeds  to: 

(i)  Pay  off  existing  debt.  The 
adjustment  will  include  elimination  of 
the  actual  historical  interest  on  debt 
being  retired  with  offering  proceeds  for 
all  relevant  periods.  If  the  event  giving 
rise  to  the  adjustment  occurred  during 
a  time-period  such  that  pro  forma 
amounts  are  not  set  forth  in  the  SEC 
registration  statement  (typically,  the  pro 
forma  effect  of  repayment  of  debt  will  be 
provided  in  the  current  registration 
statement  only  with  respect  to  the  last 
fiscal  year  plus  any  interim  period  in 
accordance  with  SEC  rules),  the 
company  must  prepare  the  relevant 
adjusted  financial  data  to  reflect  the 
adjustment  to  its  historical  financial 
data,  and  its  outside  audit  firm  must 
provide  a  report  of  having  applied 


agreed-upon  procedures  with  respect  to 
such  adjustments.  Such  report  must  be 
prepared  in  accordance  with  the 
standards  established  by  the  American 
Institute  of  Certified  Public 
Accountants. 

(ii)  Fund  an  acquisition. 

(1)  The  adjustments  will  include  those 
applicable  with  respect  to  acquisition(s) 
to  be  funded  with  the  proceeds. 
Adjustments  will  be  made  that  are 
disclosed  as  such  in  accordance  with 
Rule  3-05  "Financial  Statements  of 
Businesses  Acquired  or  to  be  Acquired 
and  Article  11  of  Regulation  S-X. 
Adjustments  will  be  made  for  all  the 
relevant  periods  for  those  acquisitions 
for  which  historical  financial 
information  of  the  acquiree  is  required 
to  be  disclosed  in  the  SEC  registration 
statement;  and 

(2)  Adjustments  applicable  to  any 
period  for  which  pro  forma  numbers  are 
not  set  forth  in  the  registration 
statement  shall  be  accompanied  by  the 
relevant  adjusted  financial  data  to 
combine  the  historical  results  of  the 
acquiree  (or  relevant  portion  thereof) 
and  acquiror,  as  disclosed  in  the 
company's  SEC  filing.  Under  SEC  rules, 
the  number  of  periods  disclosed 
depends  upon  the  significance  level  of 
the  acquiree  to  the  acquiror.  The 
adjustments  will  include  those 
necessary  to  reflect  (a)  the  allocation  of 
the  purchase  price,  including  adjusting 
assets  and  liabilities  of  the  acquiree  to 
fair  value  recognizing  any  intangibles 
(and  associated  amortization  and 
depreciation),  and  (b)  the  effects  of 
additional  financing  to  complete  the 
acquisition.  The  company  must  prepare 
the  relevant  adjusted  financial  data  to 
reflect  the  adjustment  to  its  historical 
financial  data,  and  its  outside  audit 
firm  must  provide  a  report  of  having 
applied  agreed-upon  procedures  with 
respect  to  such  adjustments.  Such 
report  must  be  prepared  in  accordance 
with  the  standards  established  by  the 
American  Institute  of  Certified  Public 
Accountants. 

(bj  Acquisitions  and  Dispositions 

In  instances  other  than  acquisitions 
(and  related  dispositions  of  part  of  the 
acquiree)  funded  with  the  use  of 
proceeds,  adjustments  will  be  made  for 
those  acquisitions  and  dispositions  that 
are  disclosed  as  such  in  a  company's 
financial  statements  in  accordance  with 
Rule  3-05  "Financial  Statements  of 
Businesses  Acquired  or  to  be  Acquired" 
and  Article  11  of  Regulation  S-X.  If  the 
disclosure  does  not  specify  pre-tax 
earnings  from  continuing  operations, 
minority  interest,  and  equity  in  the 
earnings  or  losses  of  investees,  then 
such  data  must  be  prepared  by  the 


company's  outside  audit  firm  for  the 
Exchange's  consideration.  In  this 
regard,  the  audit  firm  would  have  to 
issue  an  independent  accountant's 
report  on  applying  agreed-upon 
procedures  in  accordance  with  the 
standards  established  by  the  American 
Institute  of  Certified  Public 
Accountants. 

(c)  Exclusion  of  Merger  or  Acquisition 
Related  Costs  Recorded  under  Pooling 
of  Interests 

(d)  Exclusion  of  Charges  or  Income 
Specifically  Disclosed  in  the  Applicant's 
SEC  Filing  for  the  Following: 

(i)  In  connection  with  exiting  an 
activity  for  the  following: 

(1)  Costs  of  severance  and  termination 
benefits 

(2)  Costs  and  associated  revenues  and 
expenses  associated  with  the 
elimination  and  reduction  of  product 
lines 

(3)  Costs  to  consolidate  or  re-locate 
plant  and  office  facilities 

(4)  Loss  or  gain  on  disposal  of  long- 
lived  assets 

(ii)  Environmental  clean-up  costs 
(Hi)  Litigation  settlements 

(e)  Exclusion  of  Impairment  Charges  on 
Long-lived  Assets  (goodwill,  property, 
plant,  and  equipment,  and  other  long- 
lived  assets) 

(f)  Exclusion  of  Gains  or  Losses 
Associated  with  Sales  of  a  Subsidiary's 
or  Investee's  Stock 

(g)  Exclusion  of  In-Process  Purchased 
Research  and  Development  Charges 

(h)  Regulation  S-X  Article  1 1 
Adjustments 

Adjustments  will  include  those 
contained  in  a  company's  pro  forma 
financial  statements  provided  in  a 
current  filing  with  the  SEC  pursuant  to 
SEC  rules  and  regulations  governing 
Article  11  "Pro  forma  information  of 
Regulation  S-X  Part  210— Form  and 
Content  of  and  Requirements  for 
Financial  Statements. " 

(i)  Exclusion  of  the  Cumulative  Effect  of 
Adoption  of  New  Accounting  Standard 
(APR  Opinion  No.20) 

OR 

(II)  A  Company  with  not  less  than 
$500,000,000  market  capitalization  and 
$200,000,000  in  revenues  during  the 
most  recent  12  month  period  must 
demonstrate  from  the  operating  activity 
section  of  its  cash  flow  statement  that  its 
cash  flow,  which  represents  net  income 
adjusted  to  (a)  reconcile  such  amounts 
to  cash  provided  by  operating  activities, 
and  (bj  exclude  changes  in  operating 
assets  and  liabilities,  is  at  least 
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.000  in  the  aggregate  for  the  last 
j  iscal  years,  and  each  year  is 
reporti  fd  as  a  positive  amount  as 
adjust  id  (E)(F)  pursuant  to  Para. 

)1  C  (I)(2l(a)  and  (b)  as  applicable. 
T  aspect  to  reconciling  amounts 
pursui  nt  to  this  Paragraph,  all  such 
amoui  ts  are  limited  to  the  amount 
includ  ?d  in  the  company's  income 
statement. 

(E)  ( inly  adjustments  arising  from 
events  specifically  so  indicated  in  the 
compc  ny's  SEC  filingis)  as  to  both 
categorization  and  amount  can  and 
must  te  made.  Any  such  adjustment 
applie  >  only  in  the  year  in  which  the 
event  occurred  except  with  regard  to  the 
use  of  oroceeds  or  acquisitions  and 
dispos  tions.  Any  company  for  which 

:hange  relies  on  adjustments  in 
clearance  must  include  all 
adjusted  financial  data  in  its 
application  as  specified  in  Para, 
and  disclose  the  use  of 
adjustments  by  including  a  statement  in 
release  (ij  that  additional 
iforniation  is  available  upon  which  the 
relied  to  list  the  company  and  is 
includ  id  in  the  listing  application  and 
fii)  the  t  such  information  is  available  to 
the  pu  jUc  upon  request. 

(F)  "i  he  above-referenced  adjustments 
are  mt  asured  and  recognized  in 
accordance  with  any  relevant 

ting  literature,  such  as  that 
led  bv  the  Financial  Accounting 
Standitrds  Board  C'FASB").  the 
Accou  iting  Principles  Board  ("APE"), 
En  erging  Issues  Task  Force 
),  the  American  Institute  of 
Certified  Public  Accountants 
("AICl'A"),  and  the  SEC.  Any  literature 
is  inte.  ided  to  guide  issuers  and 
investt  >rs  regarding  the  affected 
adjust  nent  listed.  If  successor 
terpi  etations  (or  guidelines)  are 
blis  led  with  respect  to  any  particular 
adjustnent,  the  most  recent  relevant 
interpi  etations  (or  guidelines)  should  be 
ted. 

01 D.  Policy  on  restated  financial 
statem  ents  due  to  a  change  from  an 
unacct  fptable  to  acceptable  accounting 
princi,  }le  or  a  correction  of  errors 

If  at  any  time  following  the 
Excha  ige's  initial  determination  that  a 
compc  ny  meets  the  Exchange's  original 
listing  criteria,  the  company  restates  its 
financ  <al  statements  due  to  a  change 
from  0  n  unacceptable  to  an  acceptable 
accoui  iting  principle  or  a  correction  of 
errors,  and  the  restatement 

financial  statements 
d  in  its  SEC  filings  at  the  time  of 
icbtion  for  listing  on  the  Exchange, 
Ex  :hange  will  re-evaluate  the 
compc  ny's  listing  status.  In  this  regard, 
the  Ex  :hange  will  determine  whether,  at 
the  tin  \e  of  the  original  clearance,  the 
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company  would  have  qualified  under 
the  Exchange's  original  listing  standards 
utilizing  the  restated  financial  data.  If 
not,  unless  the  company  meets  original 
listing  standards  at  the  time  of  the 
restatement,  the  company  will  be 
notified  that  it  does  not  meet  the 
original  listing  standards  and,  if  its 
securities  have  been  listed,  such 
securities  will  be  suspended  from 
trading  and  the  company  will 
immediately  be  subject  to  the  delisting 
procedures  in  Para.  804. 
[*Net  income,  adjusted  to  remove  the 
effects  of  all  items  whose  cash  effects 
are  investing  or  financing  cash  flows 
(determined  piu-suant  to  paragraph  28(b) 
of  Statement  of  Financial  Accounting 
Standards  No.  95,  Statement  of  Cash 
Flows,  subject  to  the  following 
limitations:  the  adjustment  to  net 
income  with  respect  to  the  cash  effects 
of  discontinued  operations,  the 
cumulative  effect  of  an  accounting 
change,  an  extraordinary  item  or  the 
gain  or  loss  on  extinguishment  of  debt 
will  be  limited  to  reversing  the  amount 
charged  or  credited  in  determining  net 
income  for  the  period.) 

The  adjusted  net  income  standard  is 
designed  to  provide  the  opportunity  for 
substantial  companies  that  are  valued 
more  on  the  basis  of  "cash  flow"  than 
reported  income  to  list  on  the  Exchange. 
The  NYSE  will  consider  each  company 
on  a  case  by  case  basis  and  will  look  not 
only  at  the  specifics  of  the  company's 
business  but  will  also  look  to  its 
industry,  peer  group  and  other  relevant 
factors  in  performing  its  due  diligence 
with  respect  to  the  application  of  this 
standard.] 

102.05    Minimum  Numerical 
Standards — Real  Estate  Investment 
Trusts 

For  Real  Estate  Investment  Trusts 
(REITs)  that  do  not  have  a  three-year 
operating  history,  the  following  listing 
standards  apply: 

•  For  sucn  companies  vrith  at  least 
$60,000,000  in  stockholders'  equity,  the 
Exchange  will  generally  authorize  the 
listing  of  the  REIT.  For  those  REITs 
listing  in  conjunction  with  an  offering, 
this  requirement  must  be  evidenced  by 
a  written  commitment  from  the 
underwriter  (or,  in  the  case  of  a  spin-off 
or  carve-out,  from  the  parent  company's 
investment  banker  or  other  financial 
advisor)  on  behalf  of  the  REIT; 

•  For  such  companies  vrith 
stockholders'  equity  below  $60,000,000, 
the  Exchange  will  not  consider  the  REIT 
eligible  for  listing. 


103.00    Non-U.S.  Companies 


103.01     Minimum  Numerical 
Standards — Non  U.S  Companies — 
Equity  Listings 

103.01A.  A  company  must  meet  the 
following  distribution  and  size 
requirements: 
[Distribution] 

Number  of  share- 
holder, holders  of 
100  or  more  shares. 

Number  of  shares 


5,000  Worldwide 


2.5  million  World- 
wide 

$100  million  World- 
wide (B) 


publicly  held. 
Market  value  of  pub- 
licly-held shares 
(A). 

(A)  Shares  held  by  directors,  officers, 
or  their  immediate  families  and  other 
concentrated  holdings  of  10  percent  or 
more  are  excluded  in  calculating  the 
number  of  publicly-held  shares.  If  a 
company  either  has  a  significant 
concentration  of  stock,  or  if  changing 
market  forces  have  adversely  impacted 
the  public  market  value  of  a  company 
which  otherwise  would  qualify  for 
listing  on  the  Exchange  such  that  its 
public  market  value  is  no  more  than  10 
percent  below  $100,000,000,  the 
Exchange  will  generally  consider 
$100,000,000  in  stockholders'  equity  as 
an  alternate  measure  of  size  and 
therefore,  as  an  alternative  basis  to  list 
the  company. 

(B)  For  companies  that  list  at  the  time 
of  their  initial  public  offerings  ("IPOs"), 
if  necessary,  the  Exchange  will  rely  on 

a  written  commitment  from  the 
underwriter  to  represent  the  anticipated 
value  of  the  company's  offering  in  order 
to  determine  a  company's  compliance 
with  this  listing  standard.  Similarly,  for 
spin-offs,  the  Exchange  will  rely  on  a 
representation  from  the  parent 
company's  investment  banker  (or  other 
financial  advisor)  or  transfer  agent  in 
order  to  estimate  the  market  value 
based  upon  the  as  disclosed  distribution 
ratio.  For  purpose  of  this  paragraph,  an 
IPO  is  an  offering  by  an  issuer  which, 
immediately  prior  to  its  original  listing, 
does  not  have  a  class  of  common  stock 
registered  under  the  Securities 
Exchange  Act  of  1934.  An  IPO  includes 
a  carve-out,  which  is  defined  for 
purposes  of  this  paragraph  as  the  initial 
offering  of  an  equity  security  to  the 
public  by  a  publicly  traded  company  for 
an  underlying  interest  in  its  existing 
business  (may  be  a  subsidiary,  division, 
or  business  unit). 

(Size  and  Earnings 

Net  tangible  as-       $100  million  World- 
sets,  wide 
Pre-tax  income  ..    $100  million  cumu- 
lative for  latest  3 
years  with  $25 
million  minimum 
for  any  one  of  the 
3  years] 


103.01B.  A  company  must  meet  one 
of  the  following  financial  standards: 

(1)  (1)  Pre  tax  earnings  from 
continuing  operations  and  after 
minority  interest  and  equity  in  the 
earnings  or  losses  of  investees  as 
adjusted  (CUD)  for  items  specified  in 
para.  102.0lC(I)(2)(a)  through  (i)  above, 
and  103.01B(I)(2)  below,  must  total  at 
least: 

$100,000,000  in  the  aggregate  for  the 
last  three  fiscal  years  together  with  a 
minimum  of  $25,000,000  in  each  of 
the  three  years. 

(2)  Additional  Adjustment  Available 
for  Foreign  Currency  Devaluation.  Non- 
operating  adjustments  when  associated 
with  translation  adjustments 
representing  a  significant  devaluation  of 
a  country's  currency  (e.g.,  the  currency 
of  a  company's  country  of  domicile 
devalues  by  more  than  10  percent 
against  the  U.S.  dollar  within  a  six- 
month  period).  Adjustments  may  not 
include  those  associated  with  normal 
currency  gains  or  losses. 

OR 

(11)  Companies  with  not  less  than 
$500,000,000  market  capitalization  and 
$200,000,000  revenues  in  the  most 
recent  12  month  period  must 
demonstrate  from  the  operating  activity 
section  of  its  cash  flow  statement  that  its 
operating  cash  flow  excluding  changes 
in  operating  assets  and  liabilities  is  at 
least  $25,000,000  in  the  aggregate  for 
the  last  three  fiscal  years,  where  each 
year  is  reported  as  a  positive  amount  as 
adjusted  (C)(D)  for  Para.  1 02.01  C(I)(2) 
(a)  and  (b). 

(C)  Only  adjustments  arising  from 
events  specifically  so  indicated  in  the 
company's  SECfiling(s)  as  to  both 
categorization  and  amount  can  and 
must  be  made.  Any  such  adjustment 
applies  only  in  the  year  in  which  the 
event  occurred  except  with  regard  to  the 
use  of  proceeds  or  acquisitions  and 
dispositions.  Any  company  for  which 
the  Exchange  relies  on  adjustments  in 
granting  clearance  must  include  all 
relevant  adjusted  financial  data  in  its 
listing  application  as  specified  in  Para. 
702.04.  and  disclose  the  use  of 
adjustments  by  including  a  statement  in 
a  press  release  (i)  that  additional 
information  is  available  upon  which  the 
NYSE  relied  to  list  the  company  and  is 
included  in  the  listing  application  and 
(ii)  that  such  information  is  available  to 
the  public  upon  request. 

(D)  Interested  parties  should  apply  the 
list  of  adjustments  in  accordance  with 
any  relevant  accounting  literature,  such 
as  that  published  by  the  Financial 
Accounting  Standards  Board  ("FASB"), 
the  Accounting  Principles  Board 
("APB"),  the  Emerging  Issues  Task 
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Force  ("EITF").  the  American  Institute 
of  Certified  Public  Accountants 
("AICPA"),  and  the  SEC.  Any  literature 
is  intended  to  guide  issuers  and 
investors  regarding  the  affected 
adjustment  listed.  If  successor 
interpretations  (or  guidelines)  are 
published  with  respect  to  any  particular 
adjustment,  the  most  recent  relevant 
interpretations  (or  guidelines)  should  be 
consulted. 

103.01C.  Policy  on  restated  financial 
statements  due  to  a  change  from  an 
unacceptable  to  acceptable  accounting 
principal  or  a  correction  of  errors 

If  at  any  time  following  the 
Exchange's  initial  determination  that  a 
company  meets  the  Exchange's  original 
listing  criteria,  the  company  restates  its 
financial  statements  due  to  a  change 
from  an  unacceptable  to  an  acceptable 
accounting  principle  or  a  correction  of 
errors,  and  the  restatement 
encompasses  financial  statements 
included  in  its  SEC  filings  at  the  time  of 
application  for  listing  on  the  Exchange, 
the  Exchange  will  re-evaluate  the 
company's  listing  status.  In  this  regard, 
the  Exchange  will  determine  whether,  at 
the  time  of  the  original  clearance,  the 
company  would  have  qualified  under 
the  Exchange's  original  listing  standards 
utilizing  the  restated  financial  data.  If 
not,  unless  the  company  meets  original 
listing  standards  at  the  time  of  the 
restatement,  the  company  will  be 
notified  that  it  does  not  meet  the 
original  listing  standards  and,  if  its 
securities  have  been  listed,  such 
securities  will  be  suspended  from 
trading  and  the  company  will 
immediately  be  subject  to  the  delisting 
procedures  in  Para.  804. 


Section  7 

Listing  Applications 

***** 

702.04     Supporting  Documents 

***** 

Financial  Statements — 

***** 

Adjustments  to  historical  financial 

data — 

//  the  Exchange  requires  any 
adjustments  to  historical  financial  data 
submitted  by  the  company  during  the 
financial  eligibility  review  process  and 
such  data  is  necessary  to  demonstrate 
that  the  company  meets  the  Exchange's 
listing  standards,  the  company  must 
include  such  data  in  its  listing 
application.  Exchange  Staff  will  advise 
the  company  as  to  which,  if  any, 
adjustments  to  historical  financial  data 
submitted  to  it  by  the  company  must  be 
included  in  the  listing  application.  Such 


information  must  include  the  agreed 
upon  procedures  report,  if  any, 
submitted  to  the  Exchange. 

***** 

Section  8 

Suspension  and  Delisting 


801.00    Policy 

***** 

In  connection  with  this  rule,  the 
Exchange  has  adopted  certain 
quantitative  and  qualitative  continued 
listing  criteria.  When  a  company  falls 
below  any  criterion,  the  Exchange  will 
review  the  appropriateness  of  continued 
listing.  The  Exchange  may  give 
consideration  to  any  definitive  action 
that  a  company  would  propose  to  take 
that  would  bring  it  [in  line  with  original 
listing  standards]  above  continued 
listing  standards.  The  specific 
procedures  and  timelines  regarding 
such  proposals  are  delineated  in  Para. 
802.02  and  802.03.  [However,  changes 
that  a  company  might  consider  or  make 
that  would  bring  it  above  continued 
listing  standards  but  not  in  line  with 
original  listing  standards  would 
normally  not  be  adequate  reason  to 
warrant  continued  listing.) 
***** 

802.00    Continued  Listing  [Criteria] 

802. [00]  01     Continued  Listing  Criteria 

***** 

Earnings — 

•  Aggregate  market  value  of 
shares  outstanding  (exclud- 
ing treasury  stock)  is  less 

than  $12,000,000 

and  average  net  income  [A] 
after  taxes  for  past  3  years  is 
less  than   $600,000 

•  Net  tangible  assets  available 
to  common  stock  are  less 

than $12,000,000 

and  average  net  income  [A] 
after  taxes  for  past  3  years  is 
less  than  $600,000 

(A)  For  a  company  that  included  in  its 
original  listing  application  adjustments 
to  historical  financial  data,  during  the 
first  three  years  following  the  date  of  its 
original  listing,  the  Exchange  will 
calculate  the  company's  average  net 
income  after  taxes  for  any  year 
considered  in  assessing  its  qualification 
for  listing  taking  into  consideration 
those  specific  adjustments  made  to  the 
company's  historical  financial  data  for 
that  year  in  the  original  listing 
application. 
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Continued  Listing 

Evalu^on  and  Follow-Up  Procedures 
Donestic  Companies 

following  procedures  shall  be 
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the  Exchange  with  a  plan  (the  "Plan 
advisii  ig  the  Exchange  of  definitive 
the  company  has  taken,  or  is 
that  would  bring  it  into 
foAnity  with  continued  listing 
standcrds  within  18  months  of  receipt  of 
le^er.  Within  10  business  days  after 
of  the  letter,  the  company  must 
the  Exchange  to  confirm  receipt 
>f  notification,  discuss  any  possible 
data  of  which  the  Exchange 
unaware,  and  indicate  whether 
it  plans  to  present  a  Plan; 
othenfise,  suspension  and  delisting 
ures  will  commence.  If  the 
submits  a  Plan,  it  must 
identih^  specific  quarterly  milestones 
agains  t  which  the  Exchange  will 
evaluc  te  the  company's  progress. 

company  has  45  aays  from  the 
of  the  letter  to  submit  its  Plan  to 
Ex  change  for  review;  otherwise, 
suspei  \sion  and  delisting  procedures 
will  cc  mmence.  Exchange  staff  will 
evaluc  te  the  Plan,  including  any 
additipnal  documentation  that  supports 
and  make  a  determination  as 
1  vhether  the  Plan  shows  the 
compc  ny  meeting  the  continued  listing 
standi  rds  within  the  18  months  and  (2) 
wheth  ?r  the  company  has  made  a 
reasoriable  demonstration  in  the  Plan  of 
to  come  into  conformity  with 
tirkied  listing  standards.  The 

will  make  such  determination 
45  days  of  receipt  of  the 
propo.  \ed  Plan,  and  will  promptly  notify 
the  CO  npany  of  its  determination  in 
writin^  [ 
The 


a  ige 


company  also  has  45  days  from 
of  the  letter  to  issue  a  press 
disclosing  the  fact  that  it  has 
below  the  continued  listing 
of  the  Exchange.  If  the 
compAny  fails  to  issue  this  press  release 


d(  \rds 


during  the  allotted  45  days,  the 
Exchange  will  issue  the  requisite  press 
release. 

If  the  Exchange  does  not  accept  the 
Plan,  the  Exchange  will  promptly 
initiate  suspension  and  delisting 
procedures  and  issue  a  press  release 
disclosing  the  forthcoming  suspension 
and  application  to  the  SEC  for  delisting 
of  the  company's  securities. 

If  the  Exchange  accepts  the  Plan,  the 
Exchange  will  review  the  company  on  a 
quarterly  basis  for  compliance  with  the 
Plan.  If  the  company  fails  to  meet  the 
material  aspects  of  the  Plan  or  any  of 
the  quarterly  milestones,  the  Exchange 
will  review  the  circumstances  and 
variance,  and  determine  whether  such 
variance  warrants  commencement  of 
suspension  and  delisting  procedures. 
Should  the  Exchange  determine  to 
proceed  with  suspension  and  delisting 
procedures,  it  may  do  so  regardless  of 
the  company's  continued  listing  status 
at  that  time.  In  any  event,  if  the 
company  does  not  meet  continued 
listing  standards  at  the  end  of  the  18- 
month  period,  the  Exchange  promptly 
will  initiate  suspension  and  delisting 
procedures. 
***** 

802.03    Continued  Listing 

Evaluation  and  Follow-up  Procedures 
for  Non-U. S.  Companies 

The  following  procedures  shall  be 
applied  by  the  Exchange  to  non-U.S. 
companies  who  are  identified  as  being 
below  the  Exchange's  continued  listing 
criteria.  Notwithstanding  the  above, 
when  the  Exchange  deems  it  necessary 
for  the  protection  of  investors,  trading  in 
any  security  can  be  suspended 
immediately,  and  application  made  to 
the  SEC  to  delist  the  security. 

Once  the  Exchange  identifies,  through 
internal  reviews  or  notice  (a  press 
release,  news  story,  company 
communication,  etc.),  a  company  as 
being  below  the  continued  listing 
criteria  set  forth  in  Para.  802.01.  the 
Exchange  will  notify  the  company  by 
letter  of  its  status  within  10  business 
days.  This  letter  will  also  provide  the 
company  with  an  opportunity  to  provide 
the  Exchange  with  a  plan  (the  "Plan") 
advising  the  Exchange  of  definitive 
action  the  company  has  taken,  or  is 
taking,  that  would  bring  it  into 
conformity  with  continued  listing 
standards  within  18  months  of  receipt  of 
the  letter.  Within  30  business  days  after 
receipt  of  the  letter,  the  company  must 
contact  the  Exchange  to  confirm  receipt 
of  notification,  discuss  any  possible 
financial  data  of  which  the  Exchange 
may  be  unaware,  and  indicate  whether 
or  not  it  plans  to  present  a  Plan; 


otherwise,  suspension  and  delisting 
procedures  will  commence.  If  the 
company  submits  a  Plan,  it  must 
identify  specific  semi-annual  milestones 
against  which  the  Exchange  will 
evaluate  the  company's  progress. 

The  company  has  90  days  from  the 
receipt  of  the  letter  to  submit  its  Plan  to 
the  Exchange  for  review;  otherwise, 
suspension  and  delisting  procedures 
will  commence.  Exchange  staff  will 
evaluate  the  Plan,  including  any 
additional  documentation  that  supports 
the  Plan,  and  make  a  determination  as 
to  (1)  whether  the  Plan  shows  the 
company  meeting  the  continued  listing 
standards  within  the  18  months  and  (2) 
whether  the  company  has  made  a 
reasonable  demonstration  in  the  Plan  of 
an  ability  to  come  into  conformity  with 
continued  listing  standards.  The 
Exchange  will  make  such  determination 
within  45  days  of  receipt  of  the 
proposed  Plan,  and  will  promptly  notify 
the  company  of  its  determination  in 
writing. 

The  company  also  has  90  days  from 
receipt  of  the  letter  to  issue  a  press 
release  disclosing  the  fact  that  it  has 
fallen  below  the  continued  listing 
standards  of  the  Exchange.  If  the 
company  fails  to  issue  this  press  release 
during  the  allotted  90  days,  the 
Exchange  will  issue  the  requisite  press 
release. 

If  the  Exchange  does  not  accept  the 
Plan,  the  Exchange  will  promptly 
initiate  suspension  and  delisting 
procedures  and  issue  a  press  release 
disclosing  the  forthcoming  suspension 
and  application  to  the  SEC  for  delisting 
of  the  company's  securities. 

If  the  Exchange  accepts  the  Plan,  the 
Exchange  will  review  the  company  on  a 
semi-annual  basis  for  compliance  with 
the  Plan.  If  the  company  fails  to  meet 
the  material  aspects  of  the  Plan  or  any 
of  the  semi-annual  milestones,  the 
Exchange  will  review  the  circumstances 
and  variance,  and  determine  whether 
such  variance  warrants  commencement 
of  suspension  and  delisting  procedures. 
Should  the  Exchange  determine  to 
proceed  with  suspension  and  delisting 
procedures,  it  may  do  so  regardless  of 
the  company's  continued  listing  status 
at  that  time.  In  any  event,  if  the 
company  does  not  meet  continued 
listing  standards  at  the  end  of  the  18- 
month  period,  the  Exchange  will 
promptly  initiate  suspension  and 
delisting  procedures. 
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NYSE  Rules 

Delisting  of  Securities 

Suspension  from  Dealings  or  Removal 
from  List  by  Action  of  the  Exchange 

The  aim  of  the  New  York  Stock 
Exchange  is  to  provide  the  foremost 
auction  market  for  securities  of  well- 
established  companies  in  which  there  is 
a  broad  public  interest  and  ownership. 

Rule  499. 

.20    NUMERICAL  AND  OTHER 
CRITERL\.— WHEN  A  COMPANY 
FALLS  BELOW  ANY  OF  THESE 
CRITERL\.  THE  EXCHANGE  MAY  GIVE 
CONSIDERATION  TO  ANY 
DEFINITIVE  ACTION  THAT  A 
COMPANY  WOULD  PROPOSE  TO 
TAKE  THAT  WOULD  BRING  IT  ABOVE 
CONTINUED  USTING  STANDARDS. 
[IN  LINE  WITH  ORIGINAL  LISTING 
STANDARDS.  ON  THE  OTHER  HAND, 
CHANGES  THAT  A  COMPANY  MIGHT 
CONSIDER  OR  MAKE  THAT  WOULD 
BRING  IT  ABOVE  THE  DELISTING 
CRITERIA  BUT  NOT  IN  LINE  WITH 
ORIGINAL  LISTING  STANDARDS 
WOULD  NORMALLY  NOT  BE 
ADEQUATE  REASON  TO  WARRANT 
CONTINUED  USTING.] 
***** 

.50     [Procedure  for  Delisting. — 1 
Continued  Listing  Evaluation  and 
Follow-up  Procedures  for  Domestic 
Companies 

The  following  procedures  shall  be 
applied  by  the  Exchange  to  domestic 
companies  which  are  identified  as  being 
below  the  Exchange's  continued  listing 
criteria.  Notwithstanding  the  above, 
when  the  Exchange  deems  it  necessary 
for  the  protection  of  investors,  trading  in 
any  security  can  be  suspended 
immediately,  and  application  made  to 
the  SEC  to  delist  the  security. 

Once  the  Exchange  identifies,  through 
internal  reviews  or  notice  (a  press 
release,  news  story,  company 
communication,  etc.),  a  company  as 
being  below  the  continued  listing 
criteria  set  forth  in  Para.  802.01,  the 
Exchange  will  notify  the  company  by 
letter  of  its  status  within  10  business 
days.  This  letter  will  also  provide  the 
company  with  an  opportunity  to  provide 
the  Exchange  with  a  plan  (the  "Plan") 
advising  the  Exchange  of  definitive 
action  the  company  has  taken,  or  is 
taking,  that  would  bring  it  into 
conformity  with  continued  listing 
standards  within  18  months  of  receipt  of 
the  letter.  Within  1 0  business  days  after 
receipt  of  the  letter,  the  company  must 
contact  the  Exchange  to  confirm  receipt 
of  notification,  discuss  any  possible 
financial  data  of  which  the  Exchange 


may  be  unaware,  and  indicate  whether 
or  not  it  plans  to  present  a  Plan; 
otherwise,  suspension  and  delisting 
procedures  will  commence.  If  the 
company  submits  a  Plan,  it  must 
identif}'  specific  quarterly  milestones 
against  which  the  Exchange  will 
evaluate  the  company's  progress. 

The  company  has  45  days  from  the 
receipt  of  the  letter  to  submit  its  Plan  to 
the  Exchange  for  review;  otherwise, 
suspension  and  delisting  procedures 
will  commence.  Exchange  staff  will 
evaluate  the  Plan,  including  any 
additional  documentation  that  supports 
the  Plan,  and  make  a  determination  as 
to  (1)  whether  the  Plan  shows  the 
company  meeting  the  continued  listing 
standards  within  the  18  months  and  (2) 
whether  the  company  has  made  a 
reasonable  demonstration  in  the  Plan  of 
an  ability  to  come  into  conformity  with 
continued  listing  standards.  The 
Exchange  will  make  such  determination 
within  45  days  of  receipt  of  the 
proposed  Plan,  and  will  promptly  notify 
the  company  of  its  determination  in 
writing. 

The  company  also  has  45  days  from 
receipt  of  the  letter  to  issue  a  press 
release  disclosing  the  fact  that  it  has 
fallen  below  the  continued  listing 
standards  of  the  Exchange.  If  the 
company  fails  to  issue  this  press  release 
during  the  allotted  45  days,  the 
Exchange  will  issue  the  requisite  press 
release. 

If  the  Exchange  does  not  accept  the 
Plan,  the  Exchange  will  promptly 
initiate  suspension  and  delisting 
procedures  and  issue  a  press  release 
disclosing  the  forthcoming  suspension 
and  application  to  the  SEC  for  delisting 
of  the  company's  securities. 

If  the  Exchange  accepts  the  Plan,  the 
Exchange  will  review  the  company  on  a 
quarterly  basis  for  compliance  with  the 
Plan.  If  the  company  fails  to  meet  the 
material  aspects  of  the  Plan  or  any  of 
the  quarterly  milestones,  the  Exchange 
will  review  the  circumstances  and 
variance,  and  determine  whether  such 
variance  warrants  commencement  of 
suspension  and  delisting  procedures. 
Should  the  Exchange  determine  to 
proceed  with  suspension  and  delisting 
procedures,  it  may  do  so  regardless  of 
the  company's  continued  listing  status 
at  that  time.  In  any  event,  if  the 
company  does  not  meet  continued 
listing  standards  at  the  end  of  the  18- 
month  period,  the  Exchange  promptly 
will  initiate  suspension  and  delisting 
procedures. 


.60  [Procedure  for  Delisting. — ] 
Continued  Listing  Evaluation  and 
Follow-up  Procedures  for  Non-US 
Companies 

The  following  procedures  shall  be 
applied  by  the  Exchange  to  non-U.S. 
companies  who  are  identified  as  being 
below  the  Exchange's  continued  listing 
criteria.  Notwithstanding  the  above, 
when  the  Exchange  deems  it  necessary 
for  the  protection  of  investors,  trading  in 
any  security  can  be  suspended 
immediately,  and  application  made  to 
the  SEC  to  delist  the  security. 

Once  the  Exchange  identifies,  through 
internal  reviews  or  notice  (a  press 
release,  news  story,  company 
communication,  etc.),  a  company  as 
being  below  the  continued  listing 
criteria  set  forth  in  Para.  802.01,  the 
Exchange  will  notify  the  company  by 
letter  of  its  status  mthin  10  business 
days.  This  letter  will  also  provide  the 
company  with  an  opportunity  to  provide 
the  Exchange  with  a  plan  (the  "Plan") 
advising  the  E](change  of  definitive 
action  the  company  has  taken,  oris 
taking,  that  would  bring  it  into 
conformity  with  continued  listing 
standards  within  18  months  of  receipt  of 
the  letter.  Within  30  business  days  after 
receipt  of  the  letter,  the  company  must 
contact  the  Exchange  to  confirm  receipt 
of  notification,  discuss  any  possible 
financial  data  of  which  the  Exchange 
may  be  unaware,  and  indicate  whether 
or  not  it  plans  to  present  a  Plan; 
otherwise,  suspension  and  delisting 
procedures  will  commence.  If  the 
company  submits  a  Plan,  it  must 
identify  specific  semi-annual  milestones 
against  which  the  Exchange  will 
evaluate  the  company's  progress. 

The  company  has  90  days  from  the 
receipt  of  the  letter  to  submit  its  Plan  to 
the  Exchange  for  review;  otherwise, 
suspension  and  delisting  procedures 
will  commence.  Exchange  staff  will 
evaluate  the  Plan,  including  any 
additional  documentation  that  supports 
the  Plan,  and  make  a  determination  as 
to  (1)  whether  the  Plan  shows  the 
company  meeting  the  continued  listing 
standards  within  the  18  months  and  (2) 
whether  the  company  has  made  a 
reasonable  demonstration  in  the  Plan  of 
an  ability  to  come  into  conformity  with 
continued  listing  standards.  The 
Exchange  will  make  such  determination 
within  45  days  of  receipt  of  the 
proposed  Plan,  and  will  promptly  notify 
the  company  of  its  determination  in 
writing. 

The  company  also  has  90  days  from 
receipt  of  the  letter  to  issue  a  press 
release  disclosing  the  fact  that  it  has 
fallen  below  the  continued  listing 
standards  of  the  Exchange.  If  the 
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.  70  Proce  dure  for  Delisting. — 
***** 

II.  Self-R^gulatory  Organization's 
Sf  atemei^  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concemii  ig  the  purpose  of  and  basis  for 
the  propc  sed  rule  change  and  discussed 
any  conu  lents  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statemen  s  may  be  examined  at  the 
places  sp  scified  in  Item  IV  below.  The 
has  prepared  summaries,  set 
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companies  identified  as  being  below  the 
Exchange's  continued  listing  criteria. 
Where  applicable,  conforming  changes 
are  proposed  regarding  non-U. S. 
listings.  In  proposing  these  rule 
codifications  and  changes,  the  Exchange 
seeks  to  ensure  that  its  original  and 
continued  listing  standards  are  fully 
transparent,  applied  consistently  and 
easily  auditable. 

Original  Listing  Criteria  and 
Procedures.  The  Exchange's  numerical 
listing  criteria  include  requirements 
regarding  size,  earnings  and  share 
distribution  of  a  company.  With  regard 
to  the  size  component  of  the  financial 
eligibility  criteria,  and  general 
eligibility,  the  Exchange  proposes  to 
make  four  amendments: 

•  The  proposed  amendment  clarifies  and 
codifies  the  Exchange  staffs  authority  to 
delve  further  into  the  suitability  of  the 
applicant  company  for  auction  market 
trading  on  the  Exchange  even  if  the  applicant 
meets  the  Exchange's  quantitative  criteria. 
The  Exchange  notes  that  such  authority  is 
specifically  codified  in  the  suspension  and 
delisting  section  of  the  Manual  and  believes 
that  it  is  equally  appropriate  to  codify  its 
authority  in  the  original  listing  section. 

•  The  current  original  listing  criteria 
include  a  requirement  that  a  company  have 
an  aggregate  market  value  of  publicly-held 
shares  of  $40  million.  The  Exchange  . 
proposes  to  raise  this  requirement  to  $100 
million  for  all  listings  other  than  spin-offs 
and  initial  public  offerings  ("IPOs") 
(including  carve-outs''),  as  to  which  the 
Exchange  proposes  raising  the  standard  to 
$60  million.  The  Exchange  proposes  to  raise 
the  current  $40  million  standard  somewhat 
less  for  IPOs,  carve-outs  and  spin-offs 
because  these  are  companies  that  have  not 
had  the  opportunity  to  establish  themselves 
as  public  companies. 5 

•  The  current  additional  measure  of  a 
company's  size  is  a  net  tangible  assets 
("NT As")  test.  The  Exchange  proposes  two 
changes: 


■•  The  Exciiange  proposes  to  define  a  carve-out  as 
the  initial  offering  of  an  equity  security  to  the 
public  by  a  publicly-traded  company  for  an 
underlying  interest  in  its  existing  business  (which 
may  be  a  subsidary.  division,  or  business  unit).  In 
the  case  of  a  "target  stock."  the  security  is  treated 
in  the  same  way  as  any  other  second  class  of  stock 
of  the  issuer. 

^  The  Exchange  proposes  to  define  an  IPO  as  a 
company  that,  prior  to  its  original  listing  did  not 
have  a  class  of  common  stock  registered  under  the 
Act.  The  Exochange  notes  that  this  definition  differs 
from  the  definition  of  an  IPO  in  Section 
12(f)(l)(G)(i)  of  the  Act,  which  turns  on'vtfhether  a 
company  has  a  reporting  obligation  under  the  Act 
prior  to  a  stock  offering.  Because  the  Exchange  is 
applying  its  definition  of  IPC  in  the  context  of  the 
original  listing  of  common  stock,  the  Exchange 
believes  it  is  more  appropriate  to  focus  on  the 
existense  of  U.S.  publicly- traded  stock  rather  than 
on  prior  reporting  requirement.  For  example,  while 
a  company  could  have  a  reporting  requirement 
under  the  Act  if  it  conducted  a  public  sale  of  debt 
securities,  that  would  not  be  relevant  in  considering 
the  appropriateness  of  lasting  a  company's  first 
public  class  of  common  stock. 


a.  First,  the  word  "additional  in  this 
context  has  been  read  by  some  to  imply  that 
NT  As  are  a  stand-alone  measure  of  size  that 
must  be  met  in  addition  to  the  market  value 
standard.  This  reading  was  never  intended. 
The  Exchange  clarifies  that  the  test,  as 
modified  below,  is  an  alternate  measure  of 
size  to  be  relied  upon  in  those  instances 
where  circumstances  warrant  an  alternate 
measure  and  where  the  public  market 
capitalization  is  no  more  than  10  percent 
below  the  public  market  value  listing 
standard.  Such  circumstances  would  include 
occurrences  such  as  large  private  holdings 
that  drive  down  the  public  market 
capitalization  or  changing  market  forces  that 
drive  down  the  price  of  the  stock. 

b.  Second,  the  Exchange  proposes  to 
replace  the  NTA  test  With  a  stockholders' 
equity  test  ($60  million  for  IPOs  or  spin-offs 
and  $100  million  for  all  other  domestic 
listings^  The  Exchange  views  stockholders' 
equity  as  a  better  reflection  of  a  company's 
value  in  the  current  economy,  where  a 
company's  value  often  is  not  based  solely  on 
hard  assets,  but  also  on  intangibles.  The 
Exchange  would,  in  reviewing  a  company, 
look  to  the  composition  of  the  stockholders' 
equity  in  order  to  determine  the  origination 
of  such  equity.  Furthermore,  stockholders' 
equity  is  a  more  straight-forward  calculation 
than  NT  As. 

•  The  Exchange  proposes  to  codify  its 
practice  of  accepting  a  written  commitment 
from  the  underwriter  for  IPOs  (for  spin-offs, 
from  the  parent  company's  investment 
banker  or  other  financial  advisor)  to 
demonstrate  that  the  company  will  satisfy  the 
public  market  value  requirement  of  $60 
million  ($100  million  worldwide  for  non- 
U.S.  issuers). 

Original  Financial  Listing  Criteria  and 
Procedures,  i.  Overview  and  Discussion 
of  Current  Practice  Regarding  Financial 
Listing  Standards. 

In  addition  to  specific  criteria 
regarding  the  size  of  a  listing  applicant, 
the  Manual  also  contains  criteria 
regarding  a  company's  earnings.  The 
Exchange  is  proposing  a  series  of 
amendments  relating  to  this  section  of 
the  Manual. 

Under  the  current  provisions  of  the 
Manual,  a  company  that  seeks  to  qualify 
for  listing  on  the  Exchange  under  its 
domestic  standards  must  meet  one  of 
three  financial  tests.  Two  of  the  tests 
call  for  an  analysis  of  the  company's 
"demonstrated  earning  power  under 
competitive  conditions."  The  third  test, 
which  only  applies  to  companies  with 
at  least  $500,000,000  in  market 
capitalization  and  $200,000,000  in 
revenues  during  the  most  recent  fiscal 
year,  analyzes  the  company's 
"demonstrated  earning  power — adjusted 
net  income,"  as  such  latter  term  is 
defined  in  the  current  accompanying 


*For  non-U.S.  companies,  the  $100  million 
requirement  applies  to  all  issuers  and  will  be 
measured  under  this  proposal  in  stockholders' 
equity  instead  of  the  current  NTA  valuation. 
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footnotes.  The  Exchange  proposes  both 
to  codify  its  current  policies  and 
practices  with  respect  to  the 
interpretation  of  these  criteria  and  to 
amend  certain  of  its  policies.  In  doing 
so,  the  Exchange  seeks  to  ensure  that  the 
financial  criteria  applied  to  companies 
seeking  to  list  on  the  Exchange  are  fully 
transparent,  applied  consistently  and 
easily  auditable. 

The  Exchange  seeks  to  ascertain  the 
financial  strength  of  the  company  as  it 
will  exist  on  the  day  of  listing.  For  more 
than  60  years,  it  has  been  the  policy  and 
practice  of  the  Exchange  to  give 
consideration  to  certain  adjustments  to 
assure  that  at  the  time  of  listing  the 
company  has  the  earnings  capacity — the 
"demonstrated  earning  power"  requisite 
to  auction-agency  trading  of  its 
securities  on  the  Exchange. 

In  conducting  its  review  of  the 
financial  condition  of  an  applicant 
company,  the  Exchange  historically 
relied  upon  financial  statements 
presented  to  it  by  the  company,  both 
historical  and  pro  forma;  in  many  cases, 
such  financial  information  included  that 
obtained  from  SEC  filings  (e.g.,  for  an 
acquisition,  pre  fcrma  finan'jial 
statements  may  have  been  provided  by 
the  listing  applicant  acquiror  and 
presented  to  Exchange  stafi'  from  the 
relevant  past  SEC  filings  for  the  acquiree 
if  it  was  a  reporting  company).  Finally, 
if  the  Exchange  relied  on  the 
adjustments  in  granting  financial 
clearance  to  the  company,  the  company 
would  be  required  to  include  them  in  its 
original  listing  application  as  a 
condition  to  eligibility  clearance.  Thus, 
any  adjustments  were  available  to  the 
public  because  the  listing  application  is 
a  matter  of  public  record. 

The  Exchange  has  not  accepted  all  pro 
forma  adjustments  presented  by  the 
listing  applicant.  Moreover,  the 
Exchange  has  required  pro  forma 
adjustments  from  companies  in 
instances  where  the  outcome  was  not 
favorable  to  the  company  if  the 
adjustments  were  considered  necessary 
to  acciuately  evaluate  the  company's 
financial  eligibility. 

While  the  Exchange  believes  that  the 
current  process  has  served  investors  and 
the  listed  company  community  well,  the 
Exchange  recognizes  the  need  to 
provide  more  transparency  as  to  the 
application  of  the  financial  criteria  and 
the  financial  analysis  used  in  the  listing 
process.  Thus,  the  proposed  rule  change 
sets  forth  more  explicit  standards  and 
enumerates  specifically  the  applicable 
adjustments.  In  addition,  the  proposed 
rule  change  makes  conforming, 
clarifying  changes  to  the  non-U.S. 
financial  listing  standards  in  Section 
103.01  of  the  Manual. 


ii.  Proposed  Changes  to  Financial 
Eligibility  Standards.  The  proposed  rule 
change  codifies  the  Exchange's  financial 
listing  standards  and  current  practices, 
as  well  as  clarifies  and  modifies  the 
relevant  interpretations.  The 
modifications  have  been  made  to  ensure 
transparency,  auditability,  replicability 
and  certainty  in  the  application  of  the 
standards.  In  detailing  its  standards,  the 
Exchange  has  sought  to  preserve  its  goal 
of  analyzing  the  financial  strength  of  a 
listing  applicant  as  the  entity  will  exist 
at  the  time  of  listing.  Specifically,  the 
Exchange  seeks  to  continue  to  be  able  to 
determine  whether  the  company  in  its 
current  form  is  financially  suited  for 
trading  on  the  Exchange,  taking  into 
account  (1)  changes  in  capitalization, 
(2)  acquisitions  completed  or  committed 
to,  and  (3)  excluding  certain  items 
which,  based  upon  the  Exchange's 
experience,  should  not  be  considered  in 
assessing  earnings  strength  on  a  going 
forward  basis,  because,  by  their  nature, 
they  are  not  necessarily  recurring. 

a.  Standard  #1 — "Pre-Tax  Adjusted 
Earnings.  The  Exchange  proposes  to 
replace  its  current  requirement  that 
applicants  "demonstrate  earning  power 
under  competitive  conditions"  with  a 
standard  providing  more  specificity. 
The  proposed  standard  is  "pre-tax 
earnings  fi'om  continuing  operations 
and  after  minority  interest  and  equity  in 
the  earnings  or  losses  of  investees  as 
adjusted".  In  turn,  the  "as  adjusted" 
phrase  refers  the  reader  to  various  items 
that  are  a  part  of  the  test.  Each  element 
of  the  restated  test  is  discussed 
separately  below. 

First,  "pre-tax  earnings"  captures  the 
current  standard  of  "income  before 
federal  income  taxes."  Thus,  the 
Exchange  proposes  to  continue  to  begin 
its  analysis  with  a  company's  income 
before  the  application  of  all  income 
taxes  (state  income  taxes,  although 
removed  for  NYSE  analysis  purposes  in 
the  past,  have  not  materially  altered  any 
listing  eligibility  decision  and, 
therefore,  are  now  excluded  as  such)  in 
order  to  create  a  picture  of  the 
company's  gross  income  potential. 

Second,  "from  continuing  operations" 
focuses  our  analysis  on  ongoing 
operations  and  excludes  any 
discontinued  operations  included  in  the 
company's  historic^  financial 
statements.  Discontinued  operations  by 
definition  do  not  go  forward  and  thus 
are  not  considered  to  be  relevant  to  the 
entity  being  considered  for  listing.  The 
Exchange  notes  that  accounting  rules 
specify  that,  upon  management's 
commitment  to  discontinue  an 
operation,  financial  statements  for  all 
relevant  periods  presented  must  be 
restated.  Therefore,  if  the  commitment 


is  made  after  the  period  under  Exchange 
review  and  the  historical  financial 
statements  have  not  yet  been  restated, 
the  Exchange  will  rely  on  the  company 
to  prepare  this  presentation  of  the 
adjusted  data  and  accompany  such 
presentation  with  an  agreed  upon 
procedures  letter  provided  by  the 
company's  outside  audit  firm  at  the 
request  of  the  company.  The  auditor's 
letter  will  state  the  procedures 
performed  with  respect  to  calculating 
the  pre-tax  earnings  from  continuing 
operations  and  after  minority  interest 
and  equity  in  the  earnings  or  losses  of 
investees  as  adjusted  giving  effect  to  the 
discontinuance  for  each  period  under 
review. 

Third,  "after  minority  interest" 
removes  results  of  an  affiliate  of  the 
applicant  company  accrued  to  owners 
other  than  the  applicant  company  due 
to  its  less  than  100  percent  ownership. 
The  Exchange  does  not  consider  those 
results  to  be  reflective  of  the  equity 
interest  in  the  security  that  would  be 
trading  on  the  Exchange.  For  example, 
in  the  case  of  a  subsidiary  that  has  a  20 
percent  privately  held  interest  [i.e.,  a  20 
percent  minority  interest),  only  80 
percent  of  the  interest  in  the  subsidiary 
is  reflected  in  the  public  stock.  In  this 
scenario,  although  100  percent  of  the 
subsidiary  is  consolidated  into  the 
applicant  parent's  operations,  only  80 
percent  of  the  subsidiary's  earnings  will 
accrue  to  common  stock  holders  of  the 
applicant  parent  company,  as  the  20 
percent  minority  interest  will  be 
reflected  as  a  liability  on  the  company's 
books  and  removed  from  its 
consolidated  operations.  The  Exchange 
would  make  the  appropriate  adjustment 
in  its  analysis  to  essentially  include  80 
percent  of  the  earnings  in  the  subsidiary 
by  adjusting  the  pre-tax  income  for  the 
reported  minority  interest  provided 
such  minority  interest  is  not  included  as 
part  of  the  company's  pre-tax  income  on 
the  face  of  the  financial  statement.^ 

Fourth,  "after  equity  in  the  earnings 
or  losses  of  investees"  arises  when  an 
applicant  company  has  an  ownership 
interest  in  another  corporation,  the 
results  of  which  are  not  consolidated 
into  the  applicant  company's  financial 
statements  due  to  the  application  of  the 
governing  accoimting  principles.  The 
Exchange  considers  these  results  to  be 
part  of  the  financial  picture  of  the 
applicant  company  because  they 


'  The  Exchange  notes  that  in  the  case  of  equity 
in  the  earnings  or  losses  of  investees,  the  reporting 
of  the  amount  may  not  necessarily  he  included  in 
"pre-tax  earnings"  but  might  be  reporti,d  by  the 
company  below  this  presentation  in  its  income 
statement.  Accordingly,  the  Exchange  would  make 
the  requisite  adjustment  for  these  amounts  if 
necessary. 
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represen  i  income  or  losses  that  will 
affect  its  income  stream  on  an  ongoing 
basis.  Tl:  us,  any  results  of  investments 
that  accrue  to  the  company  will  be 
account*  d  for  in  the  Exchange's  analysis 
to  detern  line  whether  or  not  the 
compan]  is  eligible  for  listing  in  order 
to  reflect  all  of  the  earnings  accruing  to 
the  conu  ion  shareholders.  This  will  be 
effected  )y  including  these  results  from 
the  comj  any's  income  statement 
providec  such  results  are  not  included 
as  part  o  the  company's  pre-tax  income 
on  the  fa  :e  of  the  financial  statement. 

Fifth,  I  le  Exchange  proposes  to 
enumerate  the  adjustments  to  be  made 
to  the  amount  computed  pursuant  to  the 
precedin ;  four  paragraphs.  These 
adjustme  Qts  would  be  part  of  the 
proposec  standard  and,  as  such,  apply 
to  every  isting  applicant.  Applicant 
compani  js  may  only  apply  those 
adjustme  its  arising  from  events 
specifica  ly  identified  in  the  company's 
SEC  filin  ?(s)  as  to  both  categorization 
and  amoi  mt.  Thus,  in  order  for  an 
adjustment  to  be  appropriately  applied, 
it  must  b;  specifically  identified  and  the 
amount  i  pplied  must  be  specifically 
disclosec  in  the  SEC  filing,  or  subject  to 
an  agreet  upon  procedures  letter  in 
certain  ci  ses  as  discussed  below.  The 
following  discussion  itemizes  and 
clarifies  I  he  Exchange's  interpretation  of 
the  adjus  jments  to  be  made  to  pre-tax 
income  fi  om  continuing  operations  after 
minority  interest  and  equity  in  the 
earnings  rnd  losses  of  investees. 

The  ab  )ve-referenced  adjustments  are 
measurec  and  recognized  in  accordance 
with  the  elevant  accounting  literature, 
such  as  t  lat  published  by  the  Financial 
Accounting  Standards  Board  ("FASB"), 
the  Accoi  inting  Principles  Board 
("APB").  the  Emerging  Issues  Task 
Force  ("E[TF"),  the  American  Institute 
of  Certifii  d  Public  Accountants 
("AICPA  '),  and  the  SEC. 

Use  of  'roceeds.  When  the  financial 
status  of  I  company  is  evaluated  in 
anticipat:  on  of  an  equity  offering, 
whether  ;  n  IPO  or  a  secondary  offering, 
the  application  of  its  intended  use  of 
proceeds  to  the  company's  historical 
financial  statements  can  affect  its 
ongoing  earnings  strength.  Because  it  is 
this  post-  jffering  and  recapitalized 
entity  tha  t  is  applying  to  list  on  the 
Exchange ,  its  financial  eligibility  can 
best  be  ai  alyzed  by  taking  into  account 
the  application  and  intended  use  of  the 
offering  p  roceeds. 

The  Ex  :hange  has  a  long-standing 
policy  of  using  the  proceeds  for  all 
periods  in  determining  the  financial 
eligibilitv  of  a  company  seeking  to  list 
its  securii  ies  on  the  Exchange.  The 
company  s  registration  docimients  (e.g.. 
Form  S-1 )  often  include  pro-forma 


capitalization  information  that  takes 
into  effect  the  net  proceeds  and  the 
ultimate  intended  use.  The  Exchange's 
practice  is  conceptually  consistent  with 
the  Commission's  rules  governing  pro 
forma  statements,  which  permit  the 
application  and  use  of  proceeds  in  the 
capitalization  table  with  regard  to 
deleveraging,  and  in  the  pro  forma 
financial  statement  section  of  a 
registration  statement  with  regard  to 
both  deleveraging  and  acquisitions  and 
dispositions. 

With  respect  to  the  scope  of  the 
application,  however,  the  Exchange  has 
a  three-year  eligibility  review  period 
and  evaluates  companies  accordingly.  In 
reviewing  a  company's  historical 
results,  the  Exchange  will  continue  to 
consider  the  effect  of  the  offering  on  that 
three-year  review  period  where  the 
proceeds  are  used  to  pay  existing 
indebtedness  or  to  fund  an  acquisition. 
Thus,  for  a  company  that  is  in 
registration  with  the  SEC  and  is  in  the 
process  of  an  equity  offering,  the 
Exchange  proposes  to  give  effect  to  the 
pro  forma  presentation  in  the 
registration  statement  and  to  continue  to 
give  effect  to  the  net  proceeds  of  that 
offering,  and  its  specified  intended 
application,  in  two  circumstances — 
deleveraging  and  acquisitions  and 
dispositions. 

With  regard  to  use  of  proceeds  for 
deleveraging,  the  Exchange's  practice  is 
to  analyze  the  financial  data  that  reflect 
the  recapitalized  entity  seeking  to 
qualify  for  listing  on  the  Exchange.  In 
doing  so,  because  a  recapitalization  can 
fundamentally  change  the  financial 
viability  of  a  company,  the  Exchange 
will  conduct  its  review  as  if  the 
recapitalization  occurred  on  the  first 
day  of  the  first  year  of  its  three-year 
analysis.  In  applying  the  standard,  the 
actual  historic  interest  paid  each  year  on 
the  debt  to  be  retired  by  the  application 
of  the  proceeds  will  be  removed,  and 
the  principal  amount  of  the  debt  will  be 
retired.  The  pro  forma  effects  of  the 
deleveraging  for  the  latest  fiscal  year 
and  the  interim  period  will  be  reflected 
in  the  company's  SEC  filing.  If  that 
specific  debt  was  incurred  prior  to  that 
period,  the  company  would  need  to 
prepare  adjusted  financial  statement 
data  to  account  for  the  relevant 
preceding  periods.  Adjustments  will  not 
be  made  on  any  interest  or  principal 
payment(s)  made  on  indebtedness  other 
than  that  specifically  being  retired.  To 
ensure  reliability  and  accuracy  of  the 
adjusted  data,  the  Exchange  proposes  to 
require  that  this  adjustment  be 
accompanied  by  an  agreed  upon 
procedures  letter  provided  by  the 
company's  outside  audit  firm  at  the 
request  of  the  company.  The  auditor's 


letter  will  state  the  procedures 
performed  with  respect  to:  (1)  The 
existence  of  the  debt  and  (2)  the 
accuracy  of  the  adjustments  applied  to 
the  company's  historical  pre-tax 
earnings  reflecting  the  retirement  of  the 
principal  amount  of  the  debt  and  the 
actual  historic  interest  payments  made. 

Similarly,  with  regard  to  use  of 
proceeds  for  acquisitions,  the  Exchange 
conducts  its  review  as  if  the  acquisition 
occurred  on  the  first  day  of  the  first  year 
of  its  analysis,  provided  the  historical 
financial  statements  of  the  acquiree  for 
such  period  are  included  in  the 
company's  SEC  filings.  The  starting 
point  for  this  analysis  is  the  company's 
SEC  filing,  which  will  include  a  pro 
forma  presentation  for  the  latest  fiscal 
year  and  the  subsequent  interim  period. 
This  pro  forma  presentation  will  give 
effect  to  those  acquisitions  that  meet  the 
significance  test  of  SEC  Rule  3-05  of 
Regulation  S-X  ("Rule  3-05"). 
Generally,  the  historical  financial 
statements  of  the  acquiree  included  in 
the  filing  also  will  be  limited  to  the 
requisite  periods  disclosed  pursuant  the 
Rule  3-05  significance  test." 

The  second  step  of  the  analysis  is  to 
review  the  historical  financials  of  the 
company  included  in  the  registration 
statement  and  record  the  acquisition  as 
if  it  was  consummated  on  the  first  day 
of  the  earliest  fiscal  year  included  in  the 
acquiree's  financial  statements 
presented  in  the  filing.  The  requisite 
document  preparation  entails 
combining  the  historical  results  of  the 
company  with  the  historical  results  of 
the  acquiree  and  reflects  the  purchase 
accounting  of  the  acquisition  for  the 
periods  presented.  Specifically,  the 
adjustments  would  be  limited  to  the 
combination,  as  well  as  (1)  the 
allocation  of  the  purchase  price 
including  adjusting  assets  and  liabilities 
of  the  acquiree  to  fair  value  recognizing 
any  intangibles  (and  associated 
amortization  and  depreciation)  and  (2) 
the  effects  of  any  additional  financing  to 
complete  the  acquisition. 

The  Exchange  notes  that  the  heading 
"acquisitions"  encompasses  the 
purchase  of  complete  companies, 
divisions,  subsidiaries,  and  underlying 
equity  interests.  For  instance,  if 
company  A  intends  to  use  proceeds 
from  an  offering  to  acquire  company  B, 
and  company  B  has  a  division  that  will 
not  be  part  of  the  transaction,  then 
company  B's  financial  statements 
excluding  that  division  would  be 
relevant  financials  of  the  acquiree.  In 


*The  Exchange  notes  that,  depending  upon  the 
industry  group  of  the  listed  company,  other  SEC 
rules  and  regulations  may  govern  this  concept.  For 
example,  real  estate  operations  would  be  guided  by 
SEC  Rule  3-14  of  Regulation  S-X. 
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sum,  if  an  acquisition  includes  only  a 
portion  of  a  company  or  if,  as  part  of  a 
transaction,  the  acquiror  simultaneously 
discontinues  a  portion  of  the  acquiree, 
the  net  purchase  effect  would  be 
deemed  to  be  the  acquisition  component 
applicable  to  the  Exchange's  financial 
review  during  the  full  applicable  review 
period  (i.e.,  for  all  periods  presented  in 
the  SEC  filing). 

As  in  the  deleveraging  analysis 
described  above,  to  ensure  reliability 
and  acciiracy  of  the  adjusted  data 
provided,  the  Exchange  proposes  to 
require  that  these  adjustments,  if  not  set 
forth  in  the  SEC  filing,  be  accompanied 
by  an  agreed  upon  procedures  letter 
provided  by  the  company's  outside 
audit  firm  at  the  request  of  the 
company.  The  auditor's  letter  would 
state  the  procedures  performed  with 
respect  to  showing  the  effect  of  the 
relevant  acquisition  on  the  applicant 
company. 

In  conclusion,  the  proposed  process 
of  giving  effect  to  the  use  of  proceeds  of 
an  offering  to  fund  an  acquisition  or  pay 
down  existing  debt  differs  fi-om  current 
practice  in  four  respects:  (1)  all  historic 
armual  financial  statements  used  in  the 
analysis  will  be  included  in  the  SEC 
filing,  (2)  the  Manual  will  contain  a 
concise,  transparent  guideline  as  to  both 
when  and  for  how  many  periods 
adjustments  will  be  made,  (3)  the 
financial  data  and  related  adjustments 
used  in  the  eligibility  analysis  will  be 
limited  to  the  four  comers  of  the  SEC 
filing,  and  (4)  an  agreed  upon 
procedures  letter  will  be  required  with 
respect  to  use  of  proceeds  and 
acquisitions. 

Acquisitions  and  Dispositions.  In 
instances  other  than  those  associated 
with  the  use  of  proceeds,  the  Exchange 
proposes  to  limit  its  analysis  to  those 
acquisitions  and  dispositions  that  are 
disclosed  as  such  in  a  company's 
financial  statements  in  accordance  with 
Rule  3-05  and  Article  ll-01fb){2)  of 
Regidation  S-X.  Unlike  the  use  of 
proceeds  to  fund  an  acquisition,  in  this 
instance,  the  adjustment  for  the 
acquisition  or  disposition  will  be 
limited  to  those  periods  for  which  pro 
forma  financial  data  are  presented  in  the 
SEC  filing.  The  analysis  again  begins 
with  the  pro  forma  presentation 
prepared  in  accordance  with  Article  1 1 
of  Regulation  S-X  and  included  in  the 
company's  SEC  filing.  Depending  upon 
the  significance  test  of  Rule  3-05,  the 
company's  SEC  filing  will  have  a 
number  of  periods  of  historical  financial 
statements  of  the  acquiree.  The  filing 
also  will  have  certain  pro  forma 
presentations  that  vary  in  their 
specificity  depending  upon  the 
significance  test  of  Rule  3-05. 


For  purposes  of  conducting  the 
financial  eligibility  review,  if  there  is  a 
pro  forma  presentation  included  in  the 
company's  SEC  filing  that  does  not 
specify  pre-tax  earnings  fi-om  continuing 
operations,  minority  interest,  and  equity 
in  the  earnings  or  losses  of  investees, 
the  company  must  prepare  the  relevant 
data.  As  with  the  use  of  proceeds  in  the 
context  of  an  acquisition,  the 
presentation  of  the  adjusted  data  will 
need  to  be  accompanied  by  an  agreed 
upon  procedures  letter  provided  by  the 
company's  outside  audit  firm  at  the 
request  of  the  company.  The  auditor's 
letter  will  state  the  procedures 
performed  with  respect  to  showing  the 
effect  of  the  expansion  of  the  pro  forma 
presentation  fi-om  the  SEC  filing  into  a 
more  comprehensive  income  statement 
that  contains  the  itemizations  necessary 
for  the  Exchange  to  conduct  its  analysis 
[i.e.,  pre-tax  earnings  fi-om  continuing 
operations  after  minority  interest  and 
equity  in  the  earnings  or  losses  of 
investees).  If  no  detailed  disclosure  is 
provided  for  a  particular  acquisition  or 
disposition,  and  the  acquisition  or 
disposition  is  only  a  factual,  non- 
material,  un-quantified  reference,  then 
the  acquisition  or  disposition  will  not 
be  given  effect  because  it  cannot  be 
substantiated  within  the  four  comers  of 
the  company's  SEC  filing. 

In  the  event  that  the  applicant 
company  has  less  than  three  years  of 
operating  history  and  is  acquiring 
(either  completed  or  committed)  an 
entity  with  the  requisite  operating 
history,  the  Exchange  will  consider  the 
combined  operating  history  of  the 
acquiror  and  acquiree  for  the  preceding 
period(s)  in  conducting  its  financial 
eligibility  review.  If  it  is  necessary  to 
combine  historical  financial  statements 
of  the  acquiree  and  aquiror  in  order  to 
enable  the  Exchange  to  conduct  its 
analysis  (e.g.,  overlapping  fiscal  years), 
then  the  combined  data  would  need  to 
be  accompanied  by  an  agreed  upon 
procedures  letter  provided  by  the 
company's  outside  audit  firm  at  the 
request  of  the  company.  The  auditor's 
letter  will  state  the  procedures 
performed  with  respect  to  any  necessary 
combination  of  historical  data. 
The  Exchange  notes  that,  in 
conducting  a  financial  eligibility  review 
for  a  company  with  an  acquisition  or 
disposition  (either  completed  or 
committed),  the  agreed  upon  procedures 
letter  will  not  be  required  if  the  SEC 
filing  under  review  makes  it  self-evident 
that  the  company  would  qualify  for 
listing  on  the  Exchange  irrespective  of 
the  acquisition  or  disposition.  Thus,  if 
the  filing  on  its  face  shows  that  the 
company  would  qualify  both  before  and 
after  using  proceeds  to  consummate  the 


acquisition  (e.g.,  a  de  minimus 
acquisition  or  an  acquisition  where  both 
entities  independently  qualify  for 
listing),  an  agreed  upon  procedures 
letter  would  not  be  required.  Similarly, 
for  other  acquisitions  or  dispositions,  if 
the  filing  on  its  face  shows  that  the 
company  would  qualify  on  both  a  stand- 
alone and  combined  basis,  an  agreed 
upon  procedures  letter  would  not  be 
required.  For  instance,  if  the  combined 
entity  resulting  from  two  major 
companies,  each  of  which  have  several 
hundred  million  dollars  in  market 
capitalization  and  no  losses  over  the 
past  three  years,  was  to  be  subject  to  an 
original  listing  eligibility  review,  the 
Exchange  would  be  unnecessarily 
imposing  a  cost  and  burden  upon  the 
applicant  entity  by  requiring  die 
company  to  provide  an  agreed  upon 
procedures  letter  to  the  Exchange, 
provided  there  was  no  other  information 
that  would  lead  the  Exchange  to  another 
conclusion. 

Merger  or  Acquisition  Related  Costs 
Retarded  under  Pooling  of  Interests. 
The  Exchange  proposes  to  exclude  legal 
and  accounting  fees  and  other  costs 
incurred  by  a  company  in  effecting  a 
merger  or  acquiring  another  entity 
accounted  for  as  a  pooling  of  interests 
(whether  or  not  the  transaction  is 
consummated).  When  the  transaction  is 
accoimted  for  under  the  pooling  of 
interests  method,  merger  and 
acquisition  costs  are  recorded  on  the 
company's  income  statement.  To 
remove  the  effect  of  this  transaction 
fi-om  the  company's  financial 
statements,  the  company  will  make  the 
requisite  adjustment.  For  business 
combinations  requiring  purchase 
accounting,  there  is  no  need  to 
separately  address  this  issue  as  the  cost 
does  not  affect  the  company's  current 
income  (the  cost  is  considered  part  of 
the  purchase  price  and  any  goodwill  is 
amortized  prospectively  over  the 
appropriate  amoritization  period). 

Certain  Charges  or  Income 
Specifically  Disclosed  in  the  Filing. 
Consistent  with  past  practice,  the 
Exchange  proposes  to  exclude  several 
items  in  assessing  the  applicant 
company's  earnings  strength  or  its  cash 
flow.  These  items  have  been  excluded 
either  because  they  are  associated  with 
a  compemy's  adopted  exit  plan  as 
defined  in  the  accounting  literature  or, 
based  on  the  Exchange's  experience  in 
assessing  ongoing  earnings  strength, 
they  are  not  necessarily  recurring.  Thus, 
the  Exchange  has  found  that  making 
adjustments  for  these  items  presents  a 
more  accurate  picture  of  the  applicant 
company's  earnings  strength  on  a  going 
forward  basis.  The  items  subject  to 
adjustment  are  somewhat  more  limited 
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— Charj  es  or  Income  Related  to  an 
Adopte  i  Exit  Plan 

VVher  a  company  adopts  a  specified 
exit  pla  1,  the  charges  or  income  cf  four 
items,  i  disclosed  in  the  company's  SEC 
filing,  r  (corded  in  the  company's 
financic  1  statements  in  accordance  with 
GAAP,  ind  associated  with  the 
implementation  of  that  plan,  would  be 
exclude  d  by  the  Exchange  in  its 
propose  d  financial  analysis:  first,  the 
costs  of  severance  and  termination 
benefits  that  are  incurred  as  part  of  an 
exit  pla  1  [e.g.,  involuntary'  termination 
of  empl  )yees  associated  with  a 
corpora  e  down-sizing);  second,  costs 
and  ass(  iciated  revenues  and  expenses 
associat  3d  with  the  elimination  or 
reductic  n  of  product  lines  for  which  an 
exit  plai  1  has  been  adopted;  third,  costs 
incurrec  to  consolidate,  close,  or  re- 
locate p  ant  or  office  facilities  associated 
with  an  exit  plan;  and  fourth,  loss  or 
gain  on  disposal  of  long-lived  assets, 
which,  ly  its  definition,  relates  to  assets 
that  wil  no  longer  be  held  by  the 
compan  f. 

— Envin  mmental  Clean-Up  Costs 

Envin  iimiental  clean-up  costs 
incurrec  in  the  remediation  of 
environ  nental  problems  would  be 
removet  from  the  company's  historical 
financia  results.  However,  companies 
may  not  make  adjustments  for  annual 
mainten  ance  or  on-going  costs  of 
compliance  with  envirormiental  laws. 

— Litiga  ion  Settlements 

Litiga  ion  settlement  costs,  including 
any  sett!  ement  amounts,  interest 
paymen  s  and  penalties  so  disclosed  in 
a  compa  ny's  filings  would  be  removed 
from  the  company's  historic  financial 
results.  I  Companies  may  not  make  an 
adjustm  snt  for  on-going,  customary 
legal  fee  >. 

Impai:  meat  Charges  on  Long-lived 
Assets,  i  Lsset  v^rrite  downs  that  reflect 
the  net  r  ealizable  value  of  a  long-lived 
asset  (e.j :.,  property,  plant  and 
equipm(  nt,  and  goodwill)  would  be 
excluded  from  historic  financial  results. 
For  insttnce,  company  A  previously 
acquires  company  B  and,  at  that  time, 
establisl  es  goodwill  of  $100  million. 
Two  yea  rs  later,  company  B's  business 
significa  itly  deteriorates.  The 
recovers  lility  of  the  previously 
recordec  $100  million  in  goodwill  can 
no  longe  r  be  fully  realized  and  the 
compan  '  determines  that  the  net 


realizable  amount  is  $60  million.  The 
$40  million  difference  would  represent 
the  impairment  charge  (less  any 
amortization  to  date).  Because  current 
assets  are  more  likely  to  be  operating 
assets,  and  thus  akin  to  the  day-to-day 
working  capital  of  the  company,  no 
adjustment  is  made  for  any  loss  in  their 
value.  For  instance,  a  company  may  not 
take  write-downs  on  inventory  or  loans. 

Gains  or  Losses  Associated  with  Sales 
of  a  Subsidiary's  or  Investee's  Stock.  If 
a  company  has  an  ownership  interest  in 
another  entity,  or  has  a  wholly-owned 
subsidiary,  any  gain  or  loss  associated 
with  the  sale  of  all  or  part  of  the 
company's  interest  would  be  excluded 
ft'om  the  company's  historic  results.  For 
instance,  if  an  applicant  company  owns 
30  percent  of  another  entity,  for  which 
it  paid  $1  million,  the  company  has  a 
cost  basis  of  $1  million  representing  the 
purchase  price  of  the  acquisition.  Were 
the  company  to  sell  that  interest  for  $2 
million,  it  would  not  be  permitted  to 
include  that  $1  million  gain  in  the 
adjusted  earnings  submitted  to  the 
Exchange  for  evaluation  of  the 
company's  financial  eligibility  status. 
These  types  of  gains  or  losses  would  be 
reported  separately  by  the  company  as 
non-operating  items. 

In  Process  Piu'chased  Research  and 
Development  Charges.  Purchased  in- 
process  research  and  development 
represents  the  value  assigned  in  a 
purchase  business  combination  to 
research  and  development  projects  of 
the  acquired  business  that  were 
commenced,  but  not  yet  completed,  at 
the  date  of  acquisition,  and  which,  if 
unsuccessful,  have  no  alternative  future 
use  in  research  and  development 
activities  or  otherwise.  Amounts 
assigned  to  purchased  in-process 
research  and  development  meeting  this 
description  must  be  charged  to  expense 
at  the  date  of  consummation  of  the 
business  purchase  combination.  The 
Exchange  will  exclude  this  charge  from 
a  company's  historical  financial  results. 

Regulation  S-X  Article  11 
Adjustments.  Pro  forma  adjustments 
contained  in  a  company's  pro  forma 
financial  presentation  provided  in  a 
current  filing  with  the  SEC  are  required 
to  be  made  in  accordance  with  SEC 
rules  and  regulations  governing  Article 
11  "Pro  forma  information  of  Regulation 
S-X  Part  210 — Form  and  Content  of  and 
Requirements  for  Financial  Statements." 
The  Exchange  will  review  the 
company's  financial  statements  in  the 
context  of  any  such  adjustments,  which 
are  subject  to  SEC  review.  These 
adjustments  would  be  limited  to  the 
current  registration  statement  as  to  types 
of  adjustments,  amounts  and  years 


disclosed  (except  for  use  of  proceeds  as 
discussed  above). 

Adoption  of  New  Accounting 
Standard.  When  an  accounting  rule  is 
changed,  a  company  may  adopt  it 
prospectively  or  record  the  cumulative 
effect  of  the  adjustment.  Typically, 
when  the  new  rule  is  announced,  it  is 
either  specifically  indicated  that  the 
implementation  must  be  cumulative  or 
companies  are  given  the  option 
regarding  implementation.  When  the 
adoption  of  a  new  standard  results  in  a 
cumulative  effect  of  the  accounting 
standard,  the  company  will  take  a 
charge  in  the  current  year  to  make  up 
for  all  past  years  as  if  the  change  had 
been  previously  in  place.  The  effect  of 
change  in  accounting  principle 
disclosed  in  accordance  with  APB  20  is 
excluded  from  the  company's  financial 
statement  for  purposes  of  the 
Exchange's  review. 

b.  Standard  »2— "Adjusted  Cash 
Flow".  In  addition  to  the  Pre-Tax 
Adjusted  Earnings  standard  discussed 
above,  a  second  standard  is  available  to 
companies  with  at  least  $500  million  of 
market  capitalization  and  $200  million 
of  revenues  in  the  most  recent  12  month 
period.  Companies  that  meet  the  size 
criteria  may,  in  the  current  Manual,  use 
an  "adjusted  net  income"  test,  as  that 
term  is  defined  in  the  current 
accompanying  footnote,  of  an  aggregate 
for  the  last  three  years  of  at  least  $25 
million  with  all  years  being  positive. 

The  Exchange  proposes  to  restate  the 
standard  applicable  to  the  companies 
meeting  the  above-stated  $500  million/ 
$200  million  threshold  to  make  the 
standard  more  transparent  by 
incorporating  the  fundamental  aspects 
of  the  footnote  in  the  ciurent  Manual 
into  the  standard  itself.  In  addition,  the 
standard  will  explicitly  indicate  that  the 
test  includes  adjustments  for  two 
purposes:  the  use  of  proceeds  and 
acquisitions.  Both  of  these  categories  of 
adjustments  are  discussed  in  detail  in 
the  discussion  of  the  "Pre-Tax  Adjusted 
Earnings"  standard  discussed  above. 
The  Exchange  is  proposing  to  limit  the 
adjustments  incorporated  into  this 
standard  because  the  remaining 
adjustments  may  or  may  not  have  cash- 
flow implications  for  a  particular 
company.  Those  that  do  have  a  cash 
flow  effect  will  already  have  been 
accounted  for  in  the  operating  activity 
section  of  the  company's  cash  flow 
statement. 

Policy  Clarifications.  The  Exchange  is 
also  proposing  to  adopt  several  policies 
clarifying  the  use  of  the  adjustments 
enumerated  above,  requiring  the 
issuance  of  a  press  release  by  companies 
whose  adjusted  financial  data  were 
relied  upon  by  the  Exchange  in  granting 
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eligibility  clearance,  and  delineating  the 
consequences  of  restated  financial 
statements. 

First,  all  adjustments  must  be 
disclosed  as  such  in  the  SEC  filing  of 
the  applicant  company — the  amount 
must  be  within  the  four  corners  of  the 
SEC  filing  or  subject  to  an  agreed  upon 
procedures  letter  as  discussed  above. 
For  example,  if  a  company  reports  a 
consolidated  line  item  for  all  losses  or 
gains  on  disposal  of  assets  without 
something  in  the  filing  providing 
specificity  as  to  what  portion  of  that 
number  accounts  for  long-lived  assets, 
the  Exchange  will  not  venture  outside  of 
the  SEC  filing  to  attempt  to  ascertain  the 
appropriate  amount  for  purposes  of 
applying  the  test.  This  is  because  the 
cumulative  number  could  include  items 
such  as  inventory  write-dowms,  which 
are  not  subject  to  adjustment. 

Second,  as  noted  above,  as  a  general 
rule,  the  Exchange  will  only  accept  the 
application  of  an  adjustment  in  the  year 
in  which  the  event  giving  rise  to  the 
adjustment  occurred.  Thus,  no  event 
can  give  rise  to  an  adjustment  in  the 
financial  statements  for  any  prior  year. 
The  two  exceptions  are  (1)  the  use  of 
proceeds  for  deleveraging  and 
acquisitions  and  dispositions  (for 
companies  currently  in  registration  for 
an  equity  offering)  and  (2)  acquisitions 
and  dispositions.  The  reason  for  a 
proposed  longer  scope  of  application  for 
the  two  exceptions  is  detailed  in  the 
discussion  above. 

Third,  any  company  for  which  the 
Exchange  relies  on  adjustments  to 
historical  financial  figures  in  granting 
financial  eligibility  clearance  must  take 
steps  to  ensure  full  public  disclosure  of 
how  it  qualified.  The  Exchange 
recognizes  that,  although  listing 
applications  are  a  matter  of  public 
record,  many  investors  may  not  be 
aware  that  they  are  available  and  may 
believe  that  only  the  most  recent 
publicly  available  SEC  document  is 
relied  upon  in  evaluating  a  company. 
Thus,  the  Exchange  proposes  to  impose 
two  requirements  on  issuers.  First,  the 
Exchange  proposes  to  codify  its 
requirement  that  any  adjusted  financial 
data  relied  upon  by  the  Exchange  in 
granting  fincmcial  clearance  to  the 
company  must  be  included  in  the 
company's  listing  application.  Second, 
the  Exchange  proposes  to  require  these 
issuers  to  issue  a  press  release  stating 
that  (1)  pro  forma  financial  adjustments 
were  used  to  qualify  the  company  and 
(2)  all  relevant  additional  information  is 
available  to  the  public  upon  request. 

With  respect  to  companies  that  restate 
finemcial  statements  due  to  a  change 
from  unacceptable  to  acceptable 
accounting  principles  and/or  correction 


of  errors,  the  Exchange  proposes  to 
codify  its  policy  of  reviewing  the 
company's  status  at  the  time  of  the 
restatement.  Once  a  company  issues  a 
restatement  that  affects  one  of  the  years 
used  by  the  Exchange  to  qualify  the 
company  for  listing,  the  Exchange  will 
determine  whether  or  not  the  company 
would  have  qualified  at  the  time  of  its 
original  financial  clearance  with  the 
restated  numbers.  If  not,  the  company 
will  be  subject  to  suspension  and 
delisting  procedures  unless  the 
company  meets  the  original  listing 
standards  at  the  time  of  the  restatement 
using  the  most  recent  three  fiscal  years 
of  financial  statements  as  restated.  The 
Exchange  is  adopting  this  policy 
because  it  would  be  unnecessarily 
disruptive  to  delist  a  company  for  its 
failure  to  meet  the  standards  of  the 
Exchange  at  some  point  in  the  past, 
when  the  company  could  immediately 
reapply  for  listing  and  qualify  for  listing 
the  very  next  day. 

Non-U. S.  Standards.  The  Exchange  is 
proposing  several  changes  to  Section 
103  of  the  Manual  pertaining  to  non- 
U.S.  companies  (1)  to  carry  forward 
relevant  items  from  the  revisions 
pertaining  to  domestic  companies,  and 
(2)  to  clarify  the  drafting  of  this  section. 
Four  aspects  of  these  changes  deserve 
mention: 

•  The  non-U.S.  public  market  value 
requirement  is  already  $100  million 
worldwide;  thus,  no  change  is  required. 

•  Replacement  of  NTAs  with 
stockholders'  equity  as  an  alternate 
measure  of  size  is  the  same  except  that 
the  threshold  for  non-U.S.  companies 
will  remain  at  $100  million. 

•  The  definition  of  IPOs  is  the  same 
as  for  domestic  issuers,  but  the 
representation  of  market  value  to  be 
received  in  connection  with  a  spin-off 
may  also  come  from  the  parent 
company's  transfer  agent. 

•  Adjustments  for  foreign  currency 
are  appropriate  for  non-U.S.  companies 
because  their  operations  are  inherently 
tied  to  the  underlying  fundamentals  of 
their  respective  national  economies. 
Thus,  the  Exchange  does  not  consider 
their  effect  to  be  a  part  of  the  company's 
on-going  operations  if  it  is  due  to  a 
significant  economic" devaluation.  For 
purposes  of  this  adjustment,  the 
Exchange  deems  a  currency  devaluation 

*of  more  than  ten  percent  as  against  the 
U.S.  dollar  to  be  significant. 

A  domestic  issuer  with  foreign 
operations  would  not  be  able  to  make 
this  adjustment  because  the  Exchange 
deems  currency  losses  to  be  a  cost  of 
doing  business  in  a  foreign  country. 

Real  Estate  Investment  Trusts.  The 
Exchange  is  also  proposing  to  codify  a 
policy  it  has  applied  regarding  the 


original  listing  criteria  for  real  estate 
investment  trusts  (REITs).  The  Exchange 
generally  lists  REITs  either  in 
connection  with  an  IPO  or  shortly 
thereafter,  when  the  REIT  does  not  have 
a  three-year  operating  history. 
Specifically,  the  standard  proposed  for 
such  newly-formed  REITs,  similar 
conceptually  to  that  recently  adopted 
for  Funds, "  is: 

•  If  the  REIT  has  at  least  $60  million 
in  stockholders'  equity,  the  Exchange 
will  generally  authorize  the  listing  of 
the  REIT. 

•  For  those  REITs  listing  in 
conjunction  with  an  offering,  this 
requirement  would  need  to  be 
evidenced  by  a  written  commitment 
from  the  underwriter  (or,  in  the  case  of 
a  spin-off  or  carve-out,  from  the  parent 
company's  investment  banker  or  other 
finemcia]  advisor).  In  this  regard,  the 
Exchange  notes  that  this  is  the 
minimum  stockholders'  equity 
requirement  for  listing. 

•  The  Exchange  retains  the  discretion 
to  deny  listing  to  a  REIT  if  it  determines 
that,  based  upon  a  comprehensive 
financial  analysis,  it  is  uinlikely  to  be 
able  to  maintain  its  financial  status. 

•  Any  newly-formed  REIT  with  less 
than  $60  million  in  stockholders'  equity 
will  not  be  considered  for  listing. 

Continued  Listing  Procedures.  The 
Exchange  is  proposing  two  amendments 
regarding  the  continued  listing  of  a 
company.  The  first  is  a  codification  of 
existing  practice  with  respect  to 
companies  that  qualify  for  listing  based, 
at  least  in  part,  upon  adjusted  historical 
data. 

Specifically,  the  Exchange's 
continued  listing  criteria  subjects  a 
company  to  delisting  if  it  had  NTAs  or 
an  aggregate  market  value  of  its  common 
stock  of  less  than  $12  million  and 
average  net  income  of  less  than 
$600,000  for  the  past  three  years.  In 
calculating  average  net  income  for  a 
company  during  the  initial  three  years 
following  its  listing,  the  Exchange  takes 
into  consideration  those  specific 
adjustments  made  to  the  company's 
historical  financial  data  for  the  relevant 
year  in  the  original  listing  application. 
This  consideration  is  limited  both  as  to 
the  specific  adjustment  made  during  the 
initial  clearance  as  well  as  to  the  year 
in  which  the  adjustment  was  made. 
Otherwise,  companies  often  would  be 
subject  to  suspension  and  delisting 
immediately  upon  listing — an 
inconsistent  outcome. 

The  second  amendment  proposed  by 
the  Exchange  is  a  revision  ?nd 
codification  of  the  procedures  to  be 


"  Securities  Exchange  Act  Release  No.  40979 
Uanuary  26. 1999J.  64  FR  5332  (Febniaiy  3, 1999). 
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institutpd  when  a  company  is  identified 
staff  as  being  below  the 
listing  criteria.  The  Exchange 
to  impose  specific  time 
(vith  respect  to  the  notification, 
,  and  suspension  and 
where  appropriate,  of  these 
les'  securities.  In  addition,  the 
,e  proposes  to  change  its  current 
of  requiring  companies  to 
original  listing  standards 
16  months  of  falling  below 

listing  standards.  Instead,  the 
e  proposes  to  require  these 
to  return  to  good  standing  by 
from  the  below  continued 
standards  status  within  six 
of  being  notified  of  this  status, 
in  more  detail  below. 
,  the  changes  are  as  follows: 

the  Exchange  identifies  a  company 
)elow  the  continued  listing  criteria, 
;e  will  notify  the  company  by 
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I  months  of  receipt  of  the  letter  (the 
entify  quarterly  (semi-annual  for 
issuers)  milestones  against  which 
any's  progress  would  be  measured 

,e  staff,  and  allow  45  days  (90  days 
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company  will  be  required  to  contact 
inge  within  10  business  days  (30 
days  for  non-U.S.  issuers)  of  receipt 
er,  or  be  subject  to  suspension  and 
to  confirm  receipt  of  the 

discuss  any  possible  financial 

the  Exchange  may  be  unaware, 
whether  or  not  it  intends  to 
Plan; 

xchange's  procedures  for 
the  qualification  of  non-U.S. 
for  continued  listing  are 
ly  identical  to  those  for  domestic 
makes  allowances  for  somewhat 
zone  and  communication 
and  the  absence  of  a  quarterly 
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Exchange  does  not  accept  the  Plan, 
will  be  subject  to  suspension 
procedures; 
Exchange  does  accept  the  Plan,  the 
will  be  subject  to  quarterly  (semi- 
non-U.S.  issuers)  monitoring 
Plan's  milestones.  If  the  company 
the  material  aspects  of  the  Plan, 
quarterly  (semi-annual  for  non- 
•s)  milestones,  or  the  18-monlh 
the  Exchange  will  review  the 

and  variance,  and  take 
te  action  that  may  include  the 
suspension  and  delisting 
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procedures.  Should  the  Exchange  determine 
to  proceed  with  suspension  and  delisting 
procedures,  it  may  do  so  regardless  of  the 
company's  continued  listing  status  at  that 
time  (in  any  event,  if  the  company  does  not 
meet  continued  listing  standards  at  the  end 
of  the  18-month  period,  the  Exchange 
promptly  will  initiate  suspension  and 
delisting  procedures):  and 

•  Within  the  aforementioned  45-day 
(90-day  for  non-U.S.  issuers)  period,  the 
company  must  issue  a  press  release 
disclosing  the  fact  that  it  has  fallen 
below  the  continued  listing  standards  of 
the  Exchange;  if  it  fails  to  do  so,  then 
the  Exchange  will  issue  the  requisite 
press  release. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6{b)(5}  '^  that  an 
Exchange  have  rules  that  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  fi-ee  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


'"ISU.S.C.  78f(b)(5). 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-13  and  should  be 
submitted  by  May  24,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '1 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-10984  Filed  4-30-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41333;  File  No.  SR-PCX- 
99-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange  Inc.  Relating  to 
Broker  Hand  Held  Terminal  Fees  and 
Independent  Broker  Fees 

April  27,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934^ 
("Act"),  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  31. 
1999,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  PCX  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee  or 
other  charge  imposed  by  PCX  under 
Section  19(b)(3)(A){ii)  of  the  Act,^ 
which  renders  the  proposal  effective 
upon  filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 


»'  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
='17CFR240.19b-^. 
ns  U.S.C.  78s(b)(3)(A)(ii). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  change 
its  Schedule  of  Fees  and  Charges  for 
Exchange  Services  by  modifying  charges 
for  the  use  of  exchange  sponsored  hand 
held  terminals  for  options  floor  brokers 
and  eliminating  independent  broker 
charges.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  PCX,  and  at  the  Commission. 

II.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piu-pose 

Background.  The  Coimnission 
recently  approved  a  proposed  by  the 
Exchange  relating  to  fees  for  use  of 
exchange  sponsored  hand  held 
terminals  for  options  floor  brokers.*  In 
the  filing  the  Exchange  proposed  a 
monthly  equipment  fee  of  $200  for  each 
exchange  sponsored  hand  held  terminal 
and  a  $0.03  per  contract  charge  for 
orders  of  10  contracts  or  less  which  are 
not  directed  to  the  Pacific  Options 
Exchange  Trading  System  ("POETS")  ^ 
through  a  Member  Firm  Interface 

("MFl"). 

With  the  use  of  hand  held  terminals, 
PCX  Member  Firms  have  the  advantage 
of  sending  their  orders  electronically  to 
either  (1)  a  Floor  Broker's  exchange 
sponsored  terminal  located  in  the 
trading  crowd;^  (2)  a  Member  Firm 
booth  located  on  the  trading  floor;  or  (3) 


■*  Securities  Exchange  Act  Release  No.  40644 
(November  5,  1998),  63  FR  63766  (November  16. 
1998)  (File  No.  SR-PCX-98-44). 

5  POETS  is  the  Exchange's  automated  options 
trading  system.  See  generally  Securities  Exchange 
Act  Release  No.  27633  (January  18,  1990),  55  FR 
2466  (January  24.  1990)  (Order  approving  File  No. 
SR-PSE-89-26). 

'  Securities  Exchange  Act  Release  No.  39970  (May 
7.  1998),  63  FR  2662  (May  13,  1998). 


to  POETS,  where  they  will  be 
automatically  executed  by  Auto-Ex  or 
maintained  in  Auto-Book. 

Proposal.  The  Exchange  now 
proposes  to  change  its  monthly 
equipment  fee  of  $200  for  each 
exchange  sponsored  hand  held  terminal 
to  $300  to  be  billed  to  the  Floor  Broker 
registered  to  use  it.  The  Exchange 
believes  the  change  in  the  monthly  fee 
more  accurately  reflects  the  costs  of 
device  and  support  hardware  for  the 
system  over  the  useful  life  to  the  system. 
In  addition,  the  Exchange  proposes  to 
permanently  eliminate  the  charge  of 
$0.03  per  contract  for  orders  of  10 
contracts  of  less  which  are  not  directed 
to  POETS  through  an  MFI.  Given  the 
need  to  dedicate  technology  resources  to 
other  projects,  the  Exchange  does  not 
have  the  resources  to  make  the 
necessary  changes  to  implement  the 
$0.03  per  contract  charge  at  this  time. 

In  addition,  the  Exchange  charges 
Independent  Floor  Brokers  a  transaction 
charge  of  $0.02  per  contract.  In  an  effort 
to  provide  relief  to  the  independent 
brokers  on  the  Exchange  floor,  the 
Exchange  proposes  to  permanently 
eliminate  this  charge.^  The  Exchange 
proposes  to  eliminate  this  charge  to  help 
offset  the  high  costs  that  Independent 
Floor  Brokers  incur  while  conducting 
business  on  the  Options  Floor.  The 
Exchange  notes  that  Indepdendent 
Brokers  perform  an  important  function 
on  the  Options  Floor,  particularly  when 
a  large  influx  of  orders  needs  to  be 
executed. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)8  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4),''  in 
particular,  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  die  Act '"  and 
subparagraph  (f)  of  Rule  19b-4 
thereunder. ' '  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
pm-poses  of  the  Act.^^ 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-99-08,  and  should  be 
submitted  by  May  24,  1999. 


"On  February  13,  1998,  PCX  filed  to  waive  the 
$0.02  per  option  contract  charge  to  Independent 
Floor  Brokers  until  further  notice.  The  current  filing 
eliminates  the  fee  permanently.  See,  Exchange  Act 
Release  No.  39695  (February  24,  1998),  63  FR  10420 
(March  3,  1998). 

8  15  U.S.C.  78f(b). 

9  15  U.S.C.  78f(b)(4). 


'o  15  U.S.C.  78s(b)(3)(A). 

■'17CFR  19b-4(f). 

"  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 
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ission,  by  the  Division  of 
ation,  pursuant  to  delegated 


H.  McFarland, 

S(  cretary. 
'  19-10986  Filed  4-30-99;  8:45  am) 
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I  CCDE  { 


SMALL  I  iUSINESS  ADMINISTRATION 

Data  Colection  Available  for  Public 
Commeivts  and  Recommendations 

ACTION:  notice  and  request  for 
conunen  s. 


In  accordance  with  the 
Reduction  Act  of  1995,  this 
announces  the  Small  Business 
inisiration's  intentions  to  request 
on  a  new,  and/or  currently 
information  collection. 
C^JHiments  should  be  submitted 
1999. 

INFORMATION  CONTACT: 
Rich,  Management  Analyst, 

Administration,  409  3rd 
W.,  Suite  5000,  Washington, 
6.  Phone  Number:  202-205- 


SUMMARV 

Paperwo  :k 

notice 

Adm 

approval 

approvec 

DATES 

by  July  2 

FOR  FURT>IER 

Curtis  B 

Small  Bi^iness 

Street,  S 

D.C.  204 

6629. 

SUPPLEMENTARY  INFORMATION: 

"SBIC  Licensing  Application 
2  and  Guidelines  for 


Pert 


Title: 
Part  1 
Applications 

Form 

Descrijft 
Applicants 

Annua 

Annu 

Title: 


'M7CFR 


415. 
ion  of  Respondents: 

for  SBIC  Licenses. 
Responses:  60. 
Burden: 160. 


'SBIC  Licensing  Application 
Managen  ent  Assessment  Form". 

Form  i^  'o:  415 A. 

Description  of  Respondents: 
Applican  ts  for  SBIC  Licenses. 

Annua  Responses:  60. 

Annua  Burden:  160. 

Commints:  Send  all  comments 
regarding  this  information  collection  to 
Saunders  Miller,  Senior  Policy  Advisor, 
Office  of  nvestment  Division,  Small 
Business  Administration,  409  3rd  Street 
S.W..  Sui  :e  6300,  Washington,  D.C. 
20416.  PI  one  No:  202-205-3646. 

Send  c(  imments  regarding  whether 
this  infor  nation  collection  is  necessary 
for  the  pr  aper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  e<  timate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  I  he  quality. 
Jacqueline  K.  White, 

Chief.  Adn  'inistrative  Information  Branch. 
|FR  Doc.  9  J-10941  Filed  4-30-99;  8:45  am] 

BILLING  COC  E  8O2S-01-P 


!00.30-3(a)(12}. 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board;  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Simday, 
July  18,  1999.  from  9:00  am  to  5:00  pm 
at  the  University  of  Alaska  Conference 
Center,  Anchorage,  Alaska  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  please  write 
or  call  Ellen  Thrasher,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW,  Fourth  Floor,  Washington, 
DC  20416,  telephone  number  (202)  205- 
6817. 

Shirl  Thomas, 
Director.  External  Affairs. 
[FR  Doc.  99-10942  Filed  4-30-99;  8:45  am] 

BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

New  England  States  Regional  Fairness 
Board  Public  Hearing 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council  located  in  the  geographical  area 
of  Hartford,  CT,  will  hold  a  public 
meeting  at  9:30  a.m.  on  June  24,  1999, 
at  the  Legislative  Office  Building 
Broadway  Street  and  Capitol  Avenue 
Hartford,  CT  06106.  The  space  is  being 
provided  by  the  State  Government.  To 
receive  comments  and  testimony  from 
small  businesses  and  representatives  of 
trade  associations  concerning  regulatory 
enforcement  or  compliance  taken  by 
federal  agencies.  Transcripts  of  these 
proceedings  will  be  posted  on  the 
Internet.  These  transcripts  are  subject 
only  to  limited  review  by  the  National 
Ombudsman. 

For  further  information,  please  write 
or  call  Gary  P.  Peele  (312)  353-0880. 
Shirl  Thomas, 
Director.  External  Affairs. 
[FR  Doc.  99-11000  Filed  4-30-99;  8:45  am] 

BILLING  CODE  8025-01 -U 


SMALL  BUSINESS  ADMINISTRATION 

Northwestern  States  Regional  Fairness 
Board  Public  Hearing 

The  U.S.  Small  Business 
Administration  Region  X  Advisory 
Council  located  in  the  geographical  area 
of  Portland,  OR,  will  hold  a  public 
meeting  at  9:00  a.m.  on  July  7,  1999,  at 
tlie  Portland  Building  Auditorium  120 


SW  5th  Portland,  OR.  To  receive 
comments  and  testimony  from  small 
businesses  and  representatives  of  trade 
associations  concerning  regulatory 
enforcement  or  compliance  taken  by 
federal  agencies.  Transcripts  of  these 
proceedings  will  be  posted  on  the 
Internet.  These  transcripts  are  subject 
only  to  limited  review  by  the  National 
Ombudsman. 

For  further  information,  please  write 
or  call  Gary  P.  Peele  (312)  353-0880. 
Shirl  Thomas, 
Director,  External  Affairs. 
[FR  Doc.  99-11001  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  8025-01-U 


DEPARTMENT  OF  STATE 
[Public  Notice  #2998] 

Advisory  Committee  to  the  U.S. 
Section  of  the  Inter-American  Tropical 
Tuna  Commission  (Committee 
Renewal) 

The  Department  of  State  has  renewed 
the  Charter  of  the  Advisory  Committee 
to  the  U.S.  Section  of  the  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  for  another  two  years. 

The  lATTC  was  established  pursuant 
to  section  4  of  the  Tuna  Conventions 
Act  of  1950  (U.S.C.  953,  as  amended). 
The  goal  of  the  Advisory  Committee  is 
to  serve  the  U.S.  Section  of  the  LATTC, 
the  Department  of  State,  and  other 
agencies  of  the  U.S.  Government,  as 
advisors  on  matters  relating  to  the 
conservation  and  management  of 
international  stocks  of  tuna  and 
dolphins  in  the  eastern  tropical  Pacific 
Ocean,  in  particular,  on  the 
development  of  U.S.  policy  and 
positions  associated  with  such  matters. 

The  Committee  is  composed  of 
representatives  of  the  major  U.S.  tuna 
harvesting,  processing,  and  marketing 
sectors.  Additionally,  Committee 
membership  includes  representatives  of 
recreational  fishing  interests  and 
environmental  interests. 

The  Advisory  Committee  will 
continue  to  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act  (FACA).  Meetings  will 
continue  to  be  open  to  the  public  unless 
a  determination  is  made  in  accordance 
with  Section  10  of  the  FACA,  5  U.S.C. 
552b(c)  (1)  and  (4),  that  a  meeting  or  a 
portion  of  the  meeting  should  be  closed 
to  the  public.  Notice  of  each  meeting 
continues  to  be  provided  for  publication 
in  the  Federal  Register  as  far  in  advance 
as  possible  prior  to  the  meeting. 

For  further  information  on  the 
renewal  of  the  Advisory  Committee, 
please  contact  Brian  S.  Hallman,  Deputy 
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Director,  in  the  Office  of  Marine 
Conservation  in  the  Department  of  State, 
(202)  647-2335. 

Dated:  March  22.  1999. 

Brian  S.  Hailman, 

Deputy  Director,  Office  of  Marine 
Conservation. 

[FR  Doc.  99-11006  Filed  4-30-99;  8:45  am] 

BILLING  CODE  4710-O9-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-1 999-5042] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Information 
Collection  Reports  (ICRs)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICRs  describe 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 
published  on  February  5,  1999  (64  FR 
5851).  The  Coast  Guard  received  no 
comments  on  that  notice. 
DATES:  Comments  must  be  submitted  on 
or  before  June  2,  1999. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention  USCG 
Desk  Officer. 

Copies  of  the  complete  Information 
Collection  Requests  are  available  in  the 
public  docket  USCG-1 99»-5042  on  the 
Internet  at  http:dms.dot.gov  and  also 
from  Commandant  (G-SII-2),  U.S.  Coast 
Guard  Headquarters,  room  6106,  (Attn: 
Barbara  Davis),  2100  2nd  Street,  SW., 
Washington,  DC  20593-0001.  The 
telephone  number  is  202-267-2326. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis.  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document.  Documents 
as  indicated  in  this  notice  are  available 
for  inspection  or  copying  at  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-001,  between  10  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329.  You  may  also 
electronically  access  the  public  docket 


for  this  notice  on  the  Internet  at  http:/ 
/ dms.gov. gov.  For  questions  on  viewing 
material  in  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Treuisportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  requests  comments 
on  the  purposed  collection  of 
information  to  determine  whether  it  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including:  (1)  its  practical  utility;  (2)  the 
accuracy  of  the  Department's  estimated 
burden  of  the  proposed  information 
collection;  (3)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Information  Collection  Requests 

Title:  Tank  Vessel  Examination  Letter 
(CG-840S-1  &  2)  Certificate  of 
Compliance,  Boiler/Pressure  Vessel 
Repairs,  Cargo  Gear  Records,  and 
Shipping  Papers. 

OMB  Control  Number:  2115-0504. 

Type  of  Request:  Extension  of 
currendy  approved  collection. 

Affected  Public:  Vessel  owners  and 
operators. 

Form(s):  CG-840S-1  and  CG-840S-2. 

Abstract:  The  requirements  for 
reporting  Boiler/Pressure/Valve  Repairs, 
maintaining  Cargo  Gear  Records,  and 
Shipping  Papers,  issuing  Certificate  of 
Compliance  and  Tank  Vessel 
Examination  Letters  provide  the  marine 
inspector  with  available  informadon  on 
the  condition  of  a  vessel  and  its 
equipment.  It  also  contains  information 
on  the  vessel  ov«ier  and  lists  the  type 
and  amount  of  cargo  that  has  been  or  is 
being  transported.  These  requirements 
all  relate  to  the  promotion  of  safety  of 
life  at  sea  and  protection  of  the  marine 
enviroimient. 

Annual  Estimated  Burden  Hours:  21 , 
531. 

Title:  Self-propelled  Liquefied  Gas 
Vessels. 

OMB  Control  Number:  2115-0113. 

Type  of  request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Vessel  owners  and 
operators. 

Form(s):  N/A. 

Abstract:  The  reporting  and 
recordkeeping  requirements  are  needed 


to  ensure  compliance  with  U.S. 
regulations  for  the  design  and  operation 
of  liquefied  gas  carriers.  The  regulations 
also  address  cargo  operations,  handling 
and  safety. 

Annual  Estimated  Burden  Hours: 
4,070. 

Title:  Instructional  Material  for 
Lifesaving,  Fire  Protection  and 
Emergency  Equipment. 

OMB  Control  Number  2115-0576. 

Tyjie  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Equipment 
manufacturers. 

Form(s):  N/A. 

Abstract:  Manufacturers  are  required 
to  produce  instructional  materials  for 
vessel  operators  on  lifesaving,  fire 
protection,  and  emergency  equipment. 
The  material  is  used  during  training 
sessions  and  einergencies. 

Annual  Estimated  Burden  Hours: 
8.512. 

Title:  Alternate  Compliance 
Program — Record  of  Inspections. 

OMB  Control  Number:  2115-0626. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Classification 
societies. 

Form(s):  N/A. 

Abstract:  Information  for  this  report  is 
only  collected  when  an  owner  or 
operator  of  an  inspected  vessel 
voluntarily  decides  to  participate  in  the 
U.S.  Coast  Guard's  Alternate 
Compliance  Program.  The  information 
collected  will  be  used  to  assess 
compliance  prior  to  issuance  of  a 
Certificate  of  Inspection. 

Annual  Estimated  Burden  Hours:  190. 

Title:  Requirements  for  Lightering  of 
Oil  and  Hazardous  Material  Cargoes. 

OMB  Control  Number:  2115-0539. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Vessel  owners  and 
operators. 

Form(s):  N/A. 

Abstract:  The  information  for  this 
report  allows  crew  members  of  U.S. 
vessels  to  provide  proper  and  timely 
response  to  an  emergency,  to  minimize 
persoimel  injuries  or  deaths  and  prevent 
environmental  damage  from  an  oil  or 
hazardous  material  spill.  The 
information  is  used  during  training 
sessions  and  during  emergencies. 

Annual  Estimated  Burden  Hours:  315. 

Issued  in  Washington,  DC  on  April  19, 
1999. 
G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 

Information  and  Technology. 

(FR  Doc.  99-10994  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4910-1S-M 
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DEPAR1  MENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-1 699-5451] 

Waiver  Application;  Tank  Vessel; 
Reducti<  tn  of  Gross  Tonnage 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  I  lotice;  request  for  comments. 


SUMMARY :  The  Coast  Guard  is  requesting 
commen  s  on  the  Reinauer 
Transpoitation  Companies'  waiver 
applicatian  to  reduce  the  gross  tonnage 
of  the  tai  k  barge  R.T.C.  90,  Official 
Number  525082.  Approval  of  this 
waiver  aj  (plication  will  change  the 
vessel's  (  ouble  hull  compliance  date 
prescribed  by  46  U.S.C.  3703a.  The 
companxi  has  met  all  the  requirements 
for  issuaj  ice  of  a  waiver  and  this 
documer  t  provides  the  required  public 
notice  an  d  sixty-day  comment  period 
concemi  ig  the  application.  The  Coast 
Guard  w;  11  consider  all  comments 
received  during  the  comment  period 
before  taJ  ing  final  action  on  the 
Reinauer  Transportation  Companies 
application. 

DATES:  C(  tmments  and  related  material 
must  rea<  h  the  Docket  Management 
Facility  c  n  or  before  July  2,  1999. 
ADDRESS!  S:  You  may  submit  your 
comments  and  related  material  by  only 
one  of  th( !  following  methods: 

(1)  By   aail  to  the  Docket  Management 
Facility.  USCG-1999-5451),  U.S. 
Departm<  nt  of  Transportation,  room  PL- 
401,  400  seventh  Street  SW.. 
WashinglDn,  DC  20590-0001. 

(2)  By  1  land  to  room  PL-401  on  the 
Plaza  leviil  of  the  Nassif  Building,  400 
Seventh  J Itreet  SW.,  Washington,  DC, 
between  'I  a.m.  and  5  p.m.,  Monday 
through  I  riday,  except  Federal  holidays. 
The  telep  lone  number  is  202-366- 
9329. 

(3)  By  1 IX  to  Docket  Management 
Facility  a  202^93-2251. 

(4)  Elec  tronically  through  the  Web 
Site  for  tl  e  Docket  Management  System 
at  http://(  ms.dot.gov. 

The  Do:ket  Management  Facility 
maintain!  the  public  docket  for  this 
notice.  C(  mments  and  materials  referred 
to  in  this  [lotice  will  become  part  of  this 
docket  an  d  will  be  available  for 
inspectioi  i  or  copying  at  room  PL— 401 
on  the  PUza  level  of  the  Nassif  Building 
at  the  san  le  address  between  9  a.m.  and 
5  p.m..  Manday  through  Friday,  except 
Federal  h  jlidays.  You  may  also  find  this 
docket  or  the  Internet  at  http:// 
dms.dot.j  ov. 

FOR  FURTI  lER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  call  Mr.  Bob 
Gauvin,  F  reject  Manager,  Office  of 


Operating  and  Environmental 
Standards,  Commandant  {G-MSO-2), 
Coast  Guard,  telephone  202-267-1053. 
For  questions  on  viewing,  or  submitting 
material  to  the  docket,  call  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments  concerning 
the  waiver  application.  Please  include 
your  name  and  address,  identify  the 
docket  number  (USCG-1999-5451), 
indicate  the  specific  section  of  this 
docimient  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand, 
fax,  or  electronic  means  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES;  but  please  do  not 
submit  the  same  comment  or  material 
by  more  than  one  means.  Submitted 
materials  should  be  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying  and  electronic 
filing.  If  you  submit  them  by  mail  and 
would  like  to  know  they  were  received, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material- received 
during  the  comment  period. 

We  do  not  now  plan  to  hold  a  public 
meeting.  But,  you  may  request  one  by 
submitting  a  request  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  be  helpful,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background 

The  Oil  Pollution  Act  of  1990  (OPA 
90)  requires  most  single  hull  tank 
vessels  carrying  oil  in  bulk  as  cargo  or 
cargo  residue  to  either  convert  to  double 
hull  configuration  or  to  stop  operating 
in  U.S.  waters  by  the  dates  specified  in 
the  statute.  These  dates,  in  46  U.S.C. 
3703a,  are  based  on  the  vessel's  age. 
gross  tonnage,  and  hull  configuration.  In 
general,  the  latest  operational  date  for 
single  hull  tank  vessels  is  January  1, 
2010,  and  for  tank  vessels  with  double 
sides  or  double  bottoms  is  January  1, 
2015. 

Before  July  1,  1997,  a  tank  vessel 
owner  could  extend  a  single  hull  tank 
vessel's  operational  life  by  converting 
cargo  tanks  into  voids  or  segregated 
ballast  tanks  and  reducing  its  gross 
tonnage.  If  the  reduction  in  gross 
tonnage  placed  the  vessel  under  a 
different  subsection  of  3703a,  the  vessel 


then  had  a  later  date  for  double  hull 
compliance. 

In  1997,  Pub.  L.  105-85  added  a  new 
subsection  (e)  to  46  U.S.C.  3703a 
mandating  that  after  July  1,  1997,  a  tank 
vessel's  gross  tonnage  could  not  be 
altered  for  the  purpose  of  determining 
its  double  hull  compliance  date  without 
a  waiver  fi-om  the  Secretary'  of 
Transportation.  The  new  provision 
required  that  all  waiver  applications  be 
received  by  January  1,  1998.  We 
received  requests  from  six  U.S.  and  one 
foreign  tank  vessel  owners  for 
conversions  of  fourteen  tankships.  two 
integrated  tug-barge  units  (ITBs),  and 
fifteen  barges.  On  January  6,  1998,  the 
Secretary  of  Transportation  delegated 
his  authority  to  the  Commandant  to  act 
on  these  waiver  requests. 

In  February  1998,  we  contracted  a 
study  entitled  An  Investigation  Into  the 
Re-Admeasurement  of  Single  Hull 
Tankships  and  Barges  By  Means  of 
Protectively  Located  Segregated  Ballast 
Tanks.  The  study  determined  which 
conversions  of  cargo  tanks  into 
protectively-located  segregated  ballast 
tanks  (PL/SBT)  would  result  in  a 
significant  reduction  in  oil  outflow 
when  specific  parameters  are  met.  The 
study,  looking  at  three  sizes  of  tankships 
and  tank  barges,  evaluated  the  risk  of  oil 
discharge  and  used  the  probabilistic  oil 
outflow  applications  we  had  previously 
established  under  the  OPA  90 
requirements  of  §  3703a  to  evaluate  new 
tank  vessel  hull  designs.  The  study 
found  that  in  order  for  tank  vessels  to 
significantly  reduce  the  risk  of  oil 
discharge,  enough  cargo  tanks  must  be 
converted  to  PL/SBT  to  meet  an 
equivalent  oil  spill  (EOS)  number  of  at 
least  15%  less  than  the  vessel's  existing 
outflow  signatm-e. 

We  provided  a  copy  of  the  study  and 
the  conversion  parameters  to  each 
waiver  applicant  so  they  could  submit 
their  plans  for  modifications  and 
complete  the  supporting  materials  for 
their  waiver  applications.  A  copy  of  the 
Coast  Guard  study  is  available  for 
review  in  the  public  docket  at  the 
address  under  ADDRESSES. 

Requirements  for  issuance  of  a  waiver 

As  required  by  §  3703a,  a  completed 
waiver  application  package  consists  of — 

•  An  application  received  by  January 
1,  1998; 

•  Reliable  evidence  that  the  tank 
vessel  had  not  undergone,  nor 
contracted  to  undergo,  alterations  that 
reduce  the  gross  tonnage  of  the  vessel 
before  July  1,  1997;  and 

•  Supplementary  materials  that 
demonstrate  the  proposed  alterations  to 
the  tank  vessel  will  result  in  a 
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significant  reduction  in  the  risk  of  a 
discliarge  of  oil. 
We  must  then  determine  if  both — 

•  The  owner  of  the  tank  vessel  has 
entered  into  a  binding  agreement  to  alter 
the  tank  vessel  in  a  shipyard  in  the 
United  States  to  reduce  the  gross 
tonnage  of  the  tank  vessel  by  converting 
a  portion  of  the  cargo  tanks  of  the  vessel 
into  PL/SBT;  and 

•  The  conversion  wrill  result  in  a 
significant  reduction  in  the  risk  of  a 
discharge  of  oil. 

Section  3703a  requires  that  we  must 
then  provide  public  notice  and  a  sixty- 
day  comment  period  on  each 
application  before  we  can  issue  a 
waiver. 

Alterations  under  this  waiver  must  be 
completed  by  the  later  of  either  July  1, 
1999,  or  the  date  of  the  vessel's  next 
special  hull  survey  after  November  18, 
1997. 

Application  for  the  R.T.C.  90 

Our  records  show  that  the  Reinauer 
Transportation  Companies  (RTC)  tank 
vessel  R.T.C.  90,  Official  Number 
625082,  is  a  U.S.  certificated  single  hull 
oil  tank  barge  which  was  built  in  1980. 
The  barge  was  originally  admeasured 
with  a  gross  tonnage  of  5,455.  According 
to  46  U.S.C.  3703a{c)(3),  the  barge's 
double  hull  compliance  date  is  January 
1,  2005. 

With  an  approved  waiver,  RTC  will 
reduce  its  vessel's  gross  tormage  to  less 
than  5,000  gross  tons  (GT).  Its  new 
double  hull  compliance  date  under 
§  3703a(e)  would  be  January  1,  2008. 

The  application  from  RTC  meets  the 
requirements  for  a  waiver  under 
§  3703a(e)  by  having  provided  the 
following: 

•  Waiver  application  for  the  tank 
vessel  R.T.C.  90,  received  on  December 
19,  1997; 

•  "Statement  of  Attestation"  that  the 
R.T.C.  90's  gross  tonnage  was  not 
reduced  by  a  contract  or  shipyard 
alteration  on  or  before  July  1,  1997; 

•  Copy  of  its  repair  contract  with 
Caddell  Drydock  and  Repair  Company 
Inc,  of  Staten  Island,  New  York,  to 
complete  the  modifications  to  the  R.T.C. 
90  by  installing  a  new  bulkhead  at  frame 
6  and  converting  the  spaces  forward  of 
this  bulkhead  to  PL/SBT  for  the  vessel's 
reduction  of  tonnage;  and 

•  Appropriate  supplementary 
materials. 

Based  on  the  supplementary  materials 
provided  by  RTC  for  the  tank  vessel 
R.T.C.  90,  we  have  determined  the 
following: 

•  RTC  can  complete  the  tank  barge 
modifications  before  September  2000, 
the  date  of  the  vessel's  next 
classification  society  special  survey. 


•  RTC's  probabilistic  oil  outflow 
signature  of  the  proposed  vessel 
modifications  will  reduce  the  EOS  by 
21%. 

RTC's  complete  waiver  application 
has  been  placed  in  the  docket  for  public 
review  at  the  address  under  ADDRESSES. 
We  will  consider  all  comments  received 
during  the  comment  period  before 
taking  final  action  on  the  RTC  waiver 
application  for  the  modification  and 
reduction  of  toimage  to  the  tank  vessel 
R.T.C.  90. 

Dated:  April  25,  1999. 

R.G.  North, 

Assistant  Commandant  for  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  99-10952  Filed  4-30-99;  8:45  amj 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement  on 
the  Potomac  Consolidated  Terminal 
Radar  Approach  Control  (TRACON) 
Facility 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  availability  of  a  Final 
Environmental  Impact  Statement  for  the 
Potomac  Consolidated  TRACON. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  has  released  a 
Final  Environmental  Impact  Statement 
(FEIS)  for  construction  of  a  new 
Terminal  Radar  Approach  Control 
(TRACON)  facility  in  the  Baltimore- 
Washington  area.  The  proposed  action 
is  to  consolidate  four  stand-alone 
TRACONs  located  at  Baltimore- 
Washington  International  Airport, 
Ronald  Reagan  Washington  National 
Airport,  and  Washington  Dulles 
International  Airport;  and  the  FAA 
operated  TRACON  located  at  Andrews 
Air  Force  Base,  Maryland.  The  new 
Potomac  Consolidated  TRACON  (PCT) 
would  be  located  at  a  site  in  Northern 
Virginia.  The  preferred  site  is  at  the 
former  Vint  Hill  Farms  Station  near 
Warrenton,  VA. 

DATES:  Written  comments  on  the  FEIS 
will  be  accepted  until  June  1,  1999. 
Written  comments  may  be  sent  to:  FAA 
Potomac  TRACON  Project,  c/o  Mr.  Fred 
Bankert,  PRC  Inc.,  12005  Sunrise  Valley 
Drive,  Reston,  VA  20191-3423. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joseph  Champley,  Project  Support 
Specialist,  Federal  Aviation 
Administration,  (800)  762-9531, 
Email:joe.champley@faa.gov. 


SUPPLEMENTARY  INFORMATION:  A 
TRACON  facility  provides  radar  air 
traffic  control  services  to  aircraft 
operating  on  Instrument  Flight  Rules 
(IFR)  and  Visual  Flight  Rules  (VFR) 
procedures  generally  beyond  5  miles 
and  within  50  miles  of  the  host  airport 
at  altitudes  from  the  surface  to 
approximately  17,000  feet.  These 
distances  and  altitudes  may  vary 
depending  on  local  conditions  and 
infrastructural  constraints  such  as 
adequate  radar  and  radio  frequency 
coverage.  The  primary  function  of  the 
TRACON  is  to  provide  a  variety  of  air 
traffic  control  services  to  arrival, 
departtire,  and  transient  aircraft  within 
its  assigned  airspace.  These  services 
include  aircraft  separation,  in  flight 
traffic  advisories  and  navigational 
assistance.  The  four  existing  TRACON 
facilities  provide  terminal  radar  air 
traffic  control  services  to  the  four  major 
airports  and  a  number  of  small  reliever 
airports  located  within  the  Baltimore- 
Washington  area. 

In  accordance  with  regulations 
implementing  the  National 
Environmental  Policy  Act.  a  range  of 
alternatives  is  considered  in  the  FEIS 
including  replacement  or  refurbishment 
of  three  of  the  four  existing  TRACONs, 
partial  consolidation.  No  Action  and 
full  consolidation.  The  full 
consolidation  alternative  would  not 
cause  significant  environmental  impact 
in  any  of  the  23  impact  categories 
assessed. 

Since  there  was  minimal  comment  on 
the  Draft  Enviroimiental  Impact 
Statement  during  the  45-day  comment 
period,  the  entire  document  has  not 
been  republished.  Copies  of  the 
comments  and  responses  are  available 
for  review  at  major  libraries  in  the  study 
area.  A  summary  of  the  FEIS  can  be 
viewed  on  the  Internet  at  http:// 
www.faa.gov/ats/potomac. 

Dated:  April  19.  1999  in  Washington.  DC. 
John  Mayrhofer, 

Director.  TRACON  Development  Program. 
[FR  Doc.  99-10995  Filed  4-30-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
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seq.),  this  notice  announces 
Information  Collection 

below  has  been  forwarded  to 
of  Management  and  Budget 
or  review  and  comment.  The 
( »f  the  information  collection  is 
as  well  as  its  expected 
The  Federal  Register  Notice 
day  comment  period  soliciting 
on  the  following  collection  of 
ion  was  published  on  February 
[64  FR  7233]. 
I  Comments  must  be  submitted  on 
June  2.  1999. 


FOR  FUftTHER  INFORMATION  CONTACT: 
Crawfoi  d  Ellerbe,  Office  of  Maritime 
Labor, '  'raining,  and  Safety,  Maritime 
Administration,  MAR-250,  Room  7302, 
400  Sev  enth  Street.  SW,  Washington. 
DC  205' 10.  Telephone  202-366-2643  or 
fax  202- -493-2288.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office 
SUPPLEKlENTARY  INFORMATION: 

Title  I  )f  Collection:  Regulations  for 
Making  Excess  or  Surplus  Federal 
Propert; '  Available  to  the  U.S.  Merchant 
Marine  (\cademy,  State  Maritime 
Acaden  ies,  and  Approved  Nonprofit 
Maritim  e  Training  Institutions. 

OMB  Control  Number:  2133-O50A. 

Type  jf  Request:  Extension  of  a 
ciirrentft'  approved  information 
collectii  m. 

Affec,  ed  Public:  Maritime  training 
instituti  ons  interested  in  acquiring  the 
excess  c  r  surplus  property  from 
MARAI 

Form  Numbeiis):  None. 

Abstr  let:  In  accordance  with  46 
U.S.C.  12959.  MARAD  requires 
approve  d  maritime  training  institutions 
seeking  excess  or  surplus  property  to 
provide  a  statement  of  need/justification 
prior  to  acquiring  the  excess  or  surplus 
propert] .  The  information  provided  is 
used  by  MARAD  officials  to  determine 
compliance  with  applicable  statutory 
requirer  lents. 

Annupl  Estimated  Burden  Hours:  120 
Hours. 

ADDRESSES 

Office  o 

Affairs, 

Budget, 

Washinit 

MARAE 

C 
the 
is 

of  the 
inclu 
have 
the 
of  the 
ways  to 
clarity  o 
coUectei 


idirg 


Send  comments  to  the 
Information  and  Regulatory 
Dffice  of  Management  and 
725  17th  Street,  NW, 
on,  DC  20502,  Attention 
Desk  Officer. 
ComiAents  Are  Invited  On:  Whether 
proposed  collection  of  information 
necesi  lary  for  the  proper  performance 
fiiictions  of  the  Department, 

whether  the  information  will 
pre  ctical  utility;  the  accuracy  of 
Depiirtment's  estimate  of  the  burden 
pioposed  information  collection; 
jnhance  the  quality,  utility  and 
the  information  to  be 
;  and  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Dated:  April  27.  1999. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  99-10963  Filed  4-30-99;  8:45  am] 

SILUNG  CODE  4910-ai-P 


DEPARTMENT  OF  TREASURY 

internal  Revenue  Service 

Announcement  of  Open  Membersiiip 
Application  Period  for  the  Information 
Reporting  Program  Advisory 
Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

SUMMARY:  hi  1991  the  Internal  Revenue 
Service  (IRS)  established  the  - 
Information  Reporting  Program 
Advisory  Committee  (IRPAC)  at  the 
request  of  the  United  States  Congress. 
The  primary  purpose  of  IRPAC  is  to 
provide  an  organized  public  forum  for 
discussion  of  relevant  information 
reporting  issues  between  officials  of  the 
IRS  and  representatives  of  the  payer 
community.  IRPAC  offers  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  procedures,  and 
when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program.  IRPAC 
is  currently  comprised  of  20 
representatives  from  various  segments 
of  the  private-sector  payer  community. 
About  half  of  these  appointments  to 
IRPAC  will  expire  at  the  end  of  1999. 
Additional  members  will  be  selected  for 
two-year  terms  beginning  in  January 
2000.  The  IRS  is  interested  in 
representation  from  different  areas  of 
the  payer  community. 
SUPPLEMENTARY  INFORMATION:  IRPAC 
reports  to  the  National  Director,  Office 
of  Specialty  Taxes,  who  is  the  executive 
responsible  for  ensuring  and  facilitating 
compliance  by  payers  with  information 
reporting  requirements.  IRPAC  is 
instnmiental  in  providing  advice  to 
enhance  the  IRP  Program.  Increasing 
participation  by  external  stakeholders  in 
the  planning  and  improvement  of  the 
tax  system  will  help  achieve  the  goals 
of  increasing  voluntary  compliance, 
reducing  burden,  and  improving 
customer  service.  IRPAC  members  are 
not  paid  for  their  time  or  services,  but 
consistent  with  Federal  regulations, 
they  will  be  reimbursed  for  their  travel 


and  lodging  expenses  to  attend  two 
public  meetings  each  year.  IRPAC 
members  are  expected  to  attend  and  pay 
their  own  way  to  four  working  sessions 
each  year,  which  are  generally  held  in 
Washington,  DC.  Occasionally,  a 
meeting  will  be  held  in  New  York,  NY; 
Martinsburg,  WV;  Austin,  TX;  or 
elsewhere. 

Anyone  wishing  to  be  considered  for 
membership  on  IRPAC  should  so  advise 
the  IRS.  Please  complete  the  following 
application  questionnaire  (or  a  facsimile 
thereof  prepared  on  a  word  processor), 
and  forward  it  to  Ms.  Kate  LaBuda  of  the 
Office  Payer  Compliance,  at  the  address 
below. 

ADDRESSES:  Internal  Revenue  Service, 
OP:EX:ST:PC,  1111  Constitution 
Avenue,  NW.,  Room  2013,  Washington, 
DC  20224. 

DATES:  Completed  questionnaires  (or 
facsimiles)  should  be  received  by  IRS  no 
later  than  Friday,  June  3,  1999. 
Questionnaires  received  after  this  date 
will  not  be  considered.  An 
acknowledgment  letter  will  be  sent 
upon  receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
have  a  copy  of  the  application 
questionnaire  mailed  or  faxed  to  you, 
please  call  Ms.  Gloria  Wilson  at  202- 
622-4393  (not  a  toll-free  number).  For 
general  information  about  the 
application  process  or  IRPAC  in  general, 
call  Kate  LaBuda  at  202-622-3404  (not 
a  toll-free  number). 

Approved:  April  22, 1999. 
Kate  LaBuda, 

Acting  Director,  Office  of  Payer  Compliance. 

Information  Reporting  Program 
Advisory  Committee  Membership 
Application  Questionnaire 

The  following  questions  must  be 
answered  by  anyone  interested  in 
becoming  a  member  of  the  Information 
Reporting  Program  Advisory  Committee 
(IRPAC).  Applications  (or  facsimiles 
produced  on  a  word  processor)  must  be 
received  at  the  address  listed  below  by 
June  3,  1999.  Those  received  after  this 
date  will  not  be  considered.  All 
applications  received  will  be 
acknowledged.  Questions  may  be 
directed  to  Kate  LaBuda  at  202-622- 
3404. 
Ms.  Kate  LaBuda,  OP:EX:ST:PC,  hitemal 

Revenue  Service,  Room  2013,  1111 

Constitution  Avenue.  NW, 

Washington,  DC  20224 

1.  Name:    

2.  Title:  

3.  Employer  Name:     

4.  Business  Address:  

5.  Business  Phone: 

6.  Fax  Number:    
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7.  E-Mail  Address:  

8.  If  you  are  applying  on  behalf  of  an 
organization  or  association  other  than 
your  employer,  please  state  the  name, 
and  address  of  that  organization.  Also, 
provide  a  letter  of  reference  from  that 
organization  stating  that  you  are 
nominated  on  their  behalf  to  represent 
them.  This  letter  should  contain  the 
name  of  a  contact  and  this  contact's 
phone  number. 

9.  Home  Address:    

10.  Home  Phone: 


1 1 .  Have  you  ever  served  on  IRPAC  or 
any  other  IRS  advisory  committee  such 
as  the  Commissioner's  Advisory  Group 
(CAG),  the  Internal  Revenue  Service 
Advisory  Council  (IRSAC),  the 
Electronic  Tax  Administration  Advisory 
Committee  (ETA AC),  or  any  other  one? 
If  so,  please  explain.  Do  you  currently 
have  an  application  pending  for 
membership  on  any  other  IRS  advisory 
committee? 

12.  Check  the  one  segment  of  the 
Information  Reporting  Program  (IRP) 
payer  community  to  which  the 
organization  that  you  represent,  and 
your  experience,  most  closely  relate: 
Real  Estate 

Transmitter/Forms  Developer 

Softwrare  Developer 

Insurance:  Property  &  Casualty 

Insurance:  Life 

Insurance:  Health 

Securities 

Mutual  Funds 

Payroll 

State  &  Local  Government 

Corporate  Compliance 

Small  Business  Compliance 

.Public  Accounting 


Employee  Plans 

Trust  Company 

Corporate  "Transfer  Agent/Utilities 

Large  Banks/Financial  Institution 

Small  Banks/Financial  Institution 

Restaurant  Industry 

Other  (Please  specify. ). 

13.  List  the  number  of  years  of  IRP- 
related  experience  you  have,  and 
specific  sources  of  this  IRP  experience. 
(Please  account  for  all  years  of  IRP 
experience  claimed.) 

14.  List  professional  credentials  (e.g., 
Ph.D.,  CPA,  Enrolled  Agent,  Attorney, 
Accountant,  etc.) 

15.  Identify  organizations  to  which 
you  belong  and  any  relevant  leadership 
positions  you  have  held. 

16.  List  any  previous  IRS  employment 
(please  state  position(s),  title{s),  and 
time  in  each  position): 

17.  Please  propose  two  topic  ideas 
that  you  feel  would  be  appropriate  for 
discussion  by  IRPAC.  Include  a  short 
description  (three  sentences)  of  each 
topic. 


The  Following  Three  Items  are 
Required  for  an  FBI  Name  Check 

18.  Date  of  Birth:     

19.  Place  of  Birth:    


20.  Other  names  ever  used: 


The  Following  Items  are  Required  for 
an  IRS  Tax  Check.  (Please  Note  That  a 
Tax  Check  is  Not  a  Tax  Audit.) 

The  Internal  Revenue  Service  will 
perform  the  standard  Federal  Advisory 
Committee  member  tax  check,  (pursuant 
to  26  U.S.C.  6103;  5  U.S.C.  1303: 
Executive  Orders  9397,  11222,  10450; 
CFR  5.2;  31  CFR  Part  O.  Treasury 
Department  Order  Nos.  82  (Revised)  and 
150-87)  and  provide  the  information 
obtained  to  the  Assistant  Secretary 
(Administration)  of  the  Treasury 
Department.  The  purpose  of  this  tax 
check  is  to  promote  public  confidence 
in  the  integrity  of  the  Treasury 
Department  and  its  administration  of 
the  Federal  tax  system.  Your  Social 
Security  Number  is  required  to  identify 
your  tax  records  accurately.  This  tax 
check  must  be  completed  prior  to  any 
appointment  to  this  Federal  Advisory 
Committee  and  you  are  now  being  asked 
to  voluntarily  provide  the  following 
information  and,  at  a  later  time,  you  will 
be  asked  to  sign  a  formal  tax  check 
waiver: 

21.  Social  Security  Number  (SSN):     

22.  Spouse's  name  and  SSN  (if  manned  and 
filing  jointly):   

The  Following  Item  is  Required 
Because  of  the  Foreign  Agents 
Registration  Act  (FARA),  as  Amended 

23. 1  presently am  / am  not 

required  to  register  as  an  agent  of  a 
foreign  principal  under  FARA,  as 
amended. 

Note:  Pursuant  to  18  U.S.C.  sec.  219.  an 
individual  who  is  required  to  register  as  an 
agent  of  a  foreign  principal  under  FARA  is 
prohibited  from  serving  on  IRPAC.  By 
executing  this  questionnaire,  you  agree  that 
(1)  if  you  are  required  to  register  as  an  agent 
of  a  foreign  principal  under  the  FARA  before 
your  term  commences  on  IRPAC,  you  will 
terminate  any  and  all  such  agencies  prior  to 
beginning  your  tenure  and  will  provide 
appropriate  verification  therefor;  and  (2)  you 
will  immediately  resign  from  IRPAC  if  you 
become  such  an  agent  at  any  time  during 
your  term. 

Certification 

24.  I  certify  that,  to  the  best  of  my 
knowledge  and  belief,  all  of  my 
statements  are  true,  correct,  complete, 
and  made  in  good  faith.  I  also  agree  to 
the  background  checks  set  forth  herein. 

Signature 


Date 

(FR  Doc.  99-10935  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Renewable  Electricity  Production 
Credit,  Publication  of  Inflation 
Adjustment  Factor  and  Reference 
Prices  for  Calendar  Year  1999 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Publication  of  inflation 

adjustment  factor  and  reference  prices 

for  calendar  year  1999  as  required  by 

secUon  45(d)(2)(A)  (26  U.S.C. 

45(d)(2)(A)). 

summary:  The  1999  inflation  adjustment 
factor  and  reference  prices  are  used  in 
determining  the  availability  of  the 
renewable  electricity  production  credit 
under  section  45(a). 
DATES:  The  1999  inflation  adjustment 
factor  and  reference  prices  apply  to 
calendar  year  1999  sales  of  kilowatt 
hoiu's  of  electricity  produced  in  the 
United  States  or  a  possession  thereof 
from  qualified  energy  resources. 

Inflation  Adjustment  Factor 

The  inflation  adjustment  factor  for 
calendar  year  1999  is  1.1269. 

Reference  Prices 

The  reference  prices  for  calendar  year 
1999  are  4.836e  per  kilowatt  hour  for 
facilities  producing  electricity  from 
wind  and  Oc  per  kilowatt  hour  for 
facilities  producing  electricity  from 
closed-loop  biomass.  The  reference 
price  for  electricity  produced  from 
closed-loop  biomass,  as  defined  in 
section  45(c)(2).  is  based  on  a 
determination  under  section  45(d)(2)(C) 
that  in  calendar  year  1998  there  were  no 
sales  of  electricity  generated  from 
closed-loop  biomass  energy  resources 
under  contracts  entered  into  after 
December  31,  1989. 

Because  the  1999  reference  prices  for 
electricity  produced  from  wind  and 
closed-loop  biomass  energy  resources 
do  not  exceed  8e  multiplied  by  the 
inflation  adjustment  factor,  the  phaseout 
of  the  credit  provided  in  section  45(b)(1) 
does  not  apply  to  electricity  sold  during 
calendar  year  1999. 

Credit  Amount 

As  required  by  section  45(b)(2),  the 
1.5c  amount  in  section  45(a)(1)  is 
adjusted  by  multiplying  such  amount  by 
the  inflation  adjustment  factor  for  the 
calendar  year  in  which  the  sale  occurs. 
If  any  amount  as  increased  under  the 
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precedi  ig  sentence  is  not  a  multiple  of 
O.le,  su  ch  amount  is  rounded  to  the 
nearest  multiple  of  0.1  c.  Under  the 
calculation  required  by  section  45fb)(2), 
the  ren(  wable  electricity  production 
credit  for  calendar  year  1999  under 
section  45(a)  is  1.7c  per  kilowatt  hour 
on  the  s  ale  of  electricity  produced  from 
closed-l  Dop  biomass  and  wind  energy 
resourc  ss. 

FOR  FUffTHEn  INFORMATtON  CONTACT: 
David  A.  Selig,  IRS,  CC:DOM:P&SI:5, 
1111  Constitution  Ave.,  NW, 
Washin  ^on,  DC  20224,  (202)  622-3040 
(not  a  tc  11-free  call). 

Dated:  April  21,  1999. 
Judith  Di  inn, 

Associat !  Chief  Counsel  (Domestic). 

[FR  Doc.  99-10934  Filed  4-30-99;  8:45  am] 

BILLING  CI  H}E  483(M)1-P 


UNrTEC  STATES  INFORMATION 
AGENC/ 

Youth  Ueadership  Program  for  Bosnia 
and  Heisegovina;  Request  for  Concept 
Papers 

SUMMARY:  The  Office  of  Citizen 
Exchanaes,  Youth  Programs  Division,  of 
the  Unil  ed  States  Information  Agency's 
Bureau  )f  Educational  and  Cultural 
Affairs  <  nnounces  an  open  competition 
for  a  Yo  ith  Leadership  Program  for 
Bosnia  <  nd  Herzegovnia.  Public  and 
private  i  ion-profit  organizations  meeting 
the  pro\  isions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  submit 
concept  papers  to  conduct  a  minimum 
three-wi  teK  program  for  B-H  secondary 
school  s  tudents  in  the  United  States  in 
August/ September  1999.  The  maximum 
amount  of  the  grant  is  $33,000. 

Progran  i  Information 


is  implementing  a  new  project 
from  Bosnia-Herzegovina  on 
of  leadership.  As  this  project 

on  a  small  scale  and 
lead  time,  USIA  is  seeking 
papers  from  organizations  that 

e  a  substantive,  U.S.-based 
on  leadership  and  civic 


being  initiated 
shdrt 


papers  t ) 
proposa  s 
contribi  t 
propose  i 
guidelir  es 
paper  laier 

The 
provide 


USIA 
for  yout  1 
the  therie 
is ' 

with  s 
concept 
can  proiidi 
program 
educatic  n. 

Concept  papers  should  propose  a 
project  i  dea  for  the  Youth  Leadership 
Program .  From  the  concept  papers 
receivec  ,  a  USIA  review  panel  will 
select  th|e  most  highly  qualified  concept 
be  expanded  into  full 
for  an  award  that  will 
e  io  the  implementation  of  the 
project.  Please  see  the 
for  preparing  the  concept 
in  this  document, 
s  of  this  project  are:  (1)  To 
a  civic  education  program  that 


goal 


helps  the  students  understand  civic 
participation  and  the  rights  and 
responsibilities  of  citizens  in  a 
democracy;  (2)  to  develop  leadership 
skills  among  B-H  secondary  school 
students  appropriate  to  their  needs;  and 
(3)  to  build  personal  relationships 
among  high  school  students  and 
teachers  from  Bosnia-Herzegovina  and 
the  United  States. 

Applicants:  USIA  invites  concept 
papers  from  any  eligible  private  or 
public  non-profit  organization  or 
institution.  The  primary  objective  is  to 
identify  an  organization  that  has  the 
capability  to  provide  a  high-quality 
leadership  and  civic  education  program 
and  that  has  experience  conducting 
such  programs  for  international 
participants.  Secondarily,  USIA  seeks 
an  organization  with  experience 
working  specifically  with  the  people  of 
Bosnia  and  Herzegovnia.  Applicants 
need  not  have  a  partner  in  Bosnia  and 
Herzegovina,  as  the  USIA  post  in 
Sarajevo  will  assume  that  role  for  this 
project;  i.e.,  select  and  orient  students 
and  make  intematipnal  travel 
arrangements. 

Guidelines 

Participants:  The  participants  will  be 
(1)  ten  high  school  students  between  the 
ages  of  14  and  18  who  have 
demonstrated  leadership  in  their 
schools  and/or  communities  and  who 
are  high  academic  achievers,  and  (2) 
two  teachers  who  have  demonstrated 
leadership  and  are  expected  to  remain 
in  positions  where  they  can  continue  to 
do  so.  Participants  will  be  proficient  in 
the  English  language. 

Selection  and  orientation:  USIS 
Sarajevo  will  select  the  participants. 
The  CrVITAS  network  in  Bosnia  and 
Herzegovina  will  help  publicize  the 
program  and  help  USIS  identify  current 
and  potential  civic  leaders.  USIS  will 
also  be  responsible  for  providing  a  pre- 
departure  orientation  for  the 
participants  and  arranging  international 
air  travel  from  Bosnia  and  Herzegovina 
to  the  specific  destination  in  the  United 
States. 

Program  dates:  The  grant  should 
begin  in  July  1999  and  conclude  after 
the  exchange  program.  The  preferred 
time  period  for  the  program  is  August/ 
/September  1999.  Alternatively,  the 
participants  would  be  able  to  travel  in 
January  of  2000,  provided  substantive 
programming  can  be  arranged.  The 
program  should  be  no  less  than  three 
weeks  in  duration. 

Program:  The  program  should  focus 
primarily  on  interactive  activities, 
practical  experiences,  and  other  hands.- 
on  opportunities  to  learn  about  the 
fundamentals  of  a  civil  society  and 


building  leadership  skills.  Suggestions 
include  simulations,  a  community 
service  project,  and  leadership  training 
exercises.  Secondarily,  the  program  may 
include  some  briefings,  discussions,  and 
classroom  visits  (if  local  schools  are  in 
session).  Programming  should  include 
American  participants  wherever 
possible.  Cultural  and  recreational 
activities  may  be  used  to  balance  the 
schedule.  The  program  need  not  be 
specifically  arranged  for  the  B-H 
participants;  that  is,  arranging  for  them 
to  participate  in  pre-established  camp  or 
workshop  is  acceptable.  If  this  is 
proposed,  however,  it  needs  to  fulfill  all 
of  the  stated  objectives  or  do  so  in 
conjunction  with  other  activities 
scheduled  just  for  this  delegation. 

Applicant  organizations  may  propose 
a  program  along  the  lines  described 
above.  Additional  suggestions  for  the 
student  program  include  youth 
leadership  workshops;  exercises  or 
simulations  related  to  rule  of  law  and 
citizen  participation  in  government  and 
in  addressing  societal  problems  (e.g.,  the 
environment,  development,  drug 
addiction  prevention);  meetings  with 
government,  community,  and  business 
leaders  to  see  real-life  examples  of 
leadership  in  action;  exposure  to 
student  government  and  peer  mediation 
groups;  team-building  exercises; 
computer  training  for  access  to  Internet 
resources  and  for  follow-on 
communication;  and  cultural  and 
historical  toius.  • 

Although  some  of  their  activities  may 
overlap  with  the  students,  the  educators 
should  have  some  opportunities  to  work 
with  their  American  peers  and  other 
professionals  and  volunteers  to  discuss 
civic  education  curricula, 
extracurricular  youth  leadership 
activities,  volunteerism,  civic 
participation  activities  for  youth,  and 
the  organization  and  management  of 
youth  activities. 

The  recipient  organization  should 
conduct  a  welcome  orientation  for  the 
participants  upon  arrival  in  the  United 
States  and  host  a  closing  meeting  for 
them  just  prior  to  departure. 

Sites  of  program:  The  delegation 
should  spend  its  time  in  the  United 
States  in  no  more  than  two  locations  so 
that  the  participants  have  time  to 
familiarize  themselves  with  a 
community.  Desirable  locations  are 
those  with  schools  or  community 
organizations  that  have  a  demonstrated 
interest  in  Bosnia  and  Herzegovina  or 
those  with  universities  involved  in  the 
USIA  undergraduate  program  for  B-H 
students.  We  will  also  consider 
proximity  to  state  capitals  and  other 
sites  of  interest,  access  to  organizations 
that  can  conduct  appropriate 
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workshops,  and  representation  of  the 
geographic  and  ethnic  diversity  of  the 
United  States. 

Housing:  Homestays  with  local 
families  are  desirable  for  some  or  all  of 
the  exchange  period.  A  dormitory  or 
other  inexpensive  group  housing  is  also 
an  acceptable  arrangement. 

Overall  responsibilities  of  the 
assistance  award  recipient  include: 

1.  Design  and  planning  of  activities  that 

provide  a  substantive  program  on 
civic  education  and  leadership 
through  both  academic  and 
extracurricular  components; 

2.  Domestic  travel  and  logistical 

arrangements 

a.  Homestay  or  group  housing 

b.  Disbursement  of  per  diem 

c.  Local  travel 

d.  Travel  between  sites 

e.  Enrollment  of  the  participants  in 
USIA's  accident  and  sickiiess 
insurance  program 

f.  Confirmation  of  and  changes  in 
retimi  international  travel 

3.  timely  reporting  of  progress  to  USIA 

4.  Monitoring,  evaluation,  and  follow-on 

activities 

5.  Fiscal  management  of  all  accounting 

and  contractual  relations 

6.  Financial  and  program  reporting 
The  grant  recipient  will  not  need  to 

purchase  international  airline  tickets  for 
the  participants  nor  will  it  need  to 
arrange  for  visas  for  entry  to  the  United 
States.  USIA  will  issue  IAP-66  forms  so 
that  participants  may  obtain  J-1  visas. 

Application  process:  USIA  invites 
organizations  to  submit  a  concept  paper, 
no  less  than  three  and  no  more  than  five 
pages,  single-sided,  single-spaced,  that 
outlines  a  plan  to  conduct  the  above 
program. 

Concept  Paper  Format:  After  clearly 
marking  the  title  and  number  of  this 
solicitation,  please  include  all  of  the 
following  information  in  your  concept 
paper: 

1.  U.S.  organization,  department,  and 
project  director,  with  complete 
contact  information  including 
address,  telephone,  fax,  and  e-mail 

2.  Project  summary 

3.  Dates  of  project 

4.  Project  objectives  and  desired 
outcomes,  based  on  the  goals  stated  in 
this  solicitation 

5.  Outline  of  proposed  activities  and 
sites 

6.  Details  on  proposed  activities, 
including  workshops,  excursions, 
community  service,  welcome  and 
closing  sessions,  opportunities  to 
interact  with  Americans,  etc. 

7.  Housing,  transportation,  and 
logistical  arrangements 

8.  Project  evaluation 


9.  Organization's  capacity  to  implement 
proposed  project 

Budget  Guidelines 

The  award  may  not  exceed  $33,000. 
The  budget  must  cover  all  participant 
expenses  once  they  have  arrived  at  the 
U.S.  airport  closest  to  the  site "bf  the 
activities.  Administrative  expenses 
should  not  exceed  $10,000.  Significant 
cost-sharing  will  be  expected; 
homestays  are  not  allowed  as  a  cost- 
share  item.  A  detailed  budget  will  be 
requested  with  the  full  proposal. 

Announcement  Title  and  Number 

All  correspondence  with  USIA 
concerning  this  RFP  should  reference 
the  above  title  and  number  E/PY-99-52. 

For  Further  Information,  Contact 

The  Youth  Programs  Division,  E/PY, 
Room  568,  U.S.  Information  Agency, 
301  4th  Street,  SW.,  Washington,  DC 
20547,  Telephone:  (202)  619-6299,  Fax: 
(202)  619-5311,  E-mail: 
clantz@usia.gov.  Please  specify  USIA 
Program  Officer  Carolyn  Lantz  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  making 
inquiries  or  submitting  concept  papers. 
Once  the  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition 
with  applicants  imtil  the  review  process 
has  been  completed. 

Deadline  for  Concept  Papers 

All  copies  of  the  concept  papers  must 
be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  DC  time 
on  Friday,  May  21,  1999.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  concept  papers  are  received  by 
the  above  deadline. 

The  original  and  7  copies  of  the 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/PY-99-52, 
Office  of  Grants  Management,  Room 
568,  301  4th  Street,  SW.,  Washington, 
DC  20547. 

Applicants  must  also  submit  the 
concept  paper  on  a  3.5"  diskette, 
formatted  for  DOS.  These  documents 
must  be  provided  in  ASCII  text  (DOS) 
format  with  a  maximum  line  length  of 
65  characters.  USIA  will  transmit  these 
files  electronically  to  the  USIS  post 
overseas  for  their  review,  with  the  goal 
of  reducing  the  time  it  takes  to  gets 
posts'  conunents  for  the  Agency's  grants 
review  process. 


Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultiiral  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Pub.  L.  104-319 
provides  that  "in  carrying  out  programs 
of  educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy."  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

All  eligible  concept  papers  will  be 
reviewed  by  the  program  office,  as  well 
as  the  USIA  Office  of  East  European  and 
NIS  Affairs  and  the  USLA  post  overseas. 
Eligible  concept  papers  will  be 
forwarded  to  panels  of  USIA  officers  for 
advisory  review.  USIA  will  notify 
respondents  about  the  status  of  the 
concept  papers  by  June  7,  1999. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below. 

1.  Quality  of  the  program  idea: 
Concept  papers  should  exhibit 
originality,  substance,  precision,  and 
relevance  to  the  Agency's  mission. 

2.  Program  planning:  An  agenda  and 
relevant  work  plan  should  demonstrate 
substantive  undertakings  and  logistical 
capacity.  Agenda  and  plan  should 
adhere  to  the  program  overview  and 
guidelines  described  above. 

3.  Institutional  capacity/Ability  to 
achieve  program  objectives:  Objectives 
should  be  reasonable,  feasible,  and 
flexible.  Concept  papers  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 
The  Agency  will  consider  th«  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 
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4.  Si  pport  of  Diversity:  Concept 
papers  should  demonstrate  substantive 
suppoi  t  of  the  Bureau's  policy  on 
diversi  ty. 

5.  Pi  oject  Evaluation:  Concept  papers 
shoulc  describe  a  plan  to  evaluate  the 
activit;  's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 

Authoi  ity 

Oveipll  grant  making  authority  for 

am  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
Pub.  L.  87-256,  as  amended, 
wn  as  the  Fulbright-Hays  Act. 
ose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 

mutual  understanding  between 
le  of  the  United  States  and  the 
of  other  countries  *   *   *;to 
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strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
Support  for  Eastern  European 
Democracies  (SEED)  legislation. 

Notice 

The  terms  and  conditions  published 
in  this  Request  for  Concept  Papers  are 
binding  and  may  not  be  modified  by  any 
USIA  representative.  Explanatory 
information  provided  by  the  Agency 


that  contradicts  published  language  will 
not  be  binding.  Issuance  of  the  RFCP 
does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  '•equirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  April  26,  1999. 

Juditli  S.  Siegel, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[FR  Doc.  99-10981  Filed  4-30-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFll  PART  35 

[FRL-6832-1] 

Revised  Allotment  Formulas  for  State 
and  In^rstate  Monies  Appropriated 
Under  {Section  106  of  the  Clean  Water 
Act 


AGENC 
Agenc; 
ACTION 


:  Environmental  Protection 
Final  rule. 


SUMMAI  lY:  This  regulation  revises  the 
formul  IS  for  allotting  funds 
appropriated  under  Section  106  of  the 
Clean  \  Vater  Act  (CWA)  to  States  and  to 
intersti  te  agencies  for  administering 
water  c  uality  programs.  Section  106  of 
the  CW  A  authorizes  the  Environmental 
Protect  on  Agency  (EPA)  to  provide 
grants  '  o  States  and  interstate  agencies, 
and  In(  ian  Tribes  qualified  under  CWA 
Sectior  518(e),  to  assist  them  in 
admini  5tering  programs  for  the 
preven  ion,  reduction,  and  elimination 
of  polli  ition. 

The  i  Uotment  formula  for  the  tribal 
portion  of  the  Section  106  Grant 
Prograi  i  was  revised  in  1997  and  is  not 
affecte(  by  this  action. 

The  ( ;WA  directs  EPA  to  allocate 
Section  106  funds  "on  the  basis  of  the 
extent  of  the  pollution  problem  in  the 
respect  ve  States."  The  Section  106 
allotment  formulas  were  previously 
based  en  data  more  than  25  years  old, 
includi  ng  population  data  from  the 
1960s  and  data  on  pollution  sources 
from  the  early  1970s.  Reports  of  current 
water  q  uality  conditions  around  the 
country .  provided  by  States  under  CWA 
Section  305(b),  indicate  that  the  location 
and  nature  of  the  sources  of  water 
pollutidn  have  changed  significantly 
since  tt  e  early  1970s.  Utilizing  the  more 
recent  (  ata,  EPA  revised  the  CWA 
Section  106  State  and  interstate 
allotme  nt  formulas  to  better  comply 
with  th  J  statutory  directive  to  allocate 
funds  t( »  States  and  interstate  agencies 
based  on  the  "extent  of  the  pollution 
problem."  Notice  of  revised  State  and 
intersta  te  agency  allotment  formulas  for 
Fiscal  Year  (FY)  1999  was  published  in 
the  Federal  Register  (63  FR  59870 
(1998)), 

Based  on  public  comments  received 
on  the  IT  1999  formulas,  EPA  has 
revised  the  CWA  Section  106  State 
allotme  at  formula  to  incorporate  a 
perpetual  "hold  harmless"  provision, 
which  (  nsures  that  all  States  will 
receive  an  allotment  at  least  equal  to 
their  r\ '  2000  allotment  level  for  FY 
2001  ar  d  beyond  unless  the 
appropi  iation  for  States  under  the 


Section  106  Grant  Program  decreases 
from  its  FY  2000  level. 

These  revised  Section  106  State  and 
interstate  allotment  formulas  will  be 
effective  for  Fiscal  Year  2000  and 
beyond. 

DATES:  This  rule  is  effective  May  3, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Crow,  Office  of  Wastewater 
Management  (4201).  401  M  Street,  S.W., 
Washington,  D.C.  20460;  Telephone: 
(202)  260-6742;  Facsimile:  (202)  260- 
1156;  E-mail:  crow.carol@epa.gov 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

States,  the  District  of  Columbia, 
Puerto  Rico,  the  Insular  Areas,  and 
interstate  agencies  eligible  to  receive 
grants  under  Section  106  of  the  Clean 
Watdr  Act  are  regulated  by  this  rule. 

Background 

Section  106(a)  provides  general 
authority  for  grants  to  States,  interstate 
agencies,  and  Indian  Tribes  qualified 
under  CWA  Section  518(e).  to  assist 
them  in  administering  programs  for  the 
prevention,  reduction,  and  elimination 
of  water  pollution.  Section  106(b)  of  the 
CWA  requires  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
to  make  allotments  from  sums 
appropriated  by  Congress  in  each  fiscal 
year  "on  the  basis  of  the  extent  of  the 
pollution  problem  in  the  respective 
States." 

The  Section  106  allotment  formulas 
were  previously  based  on  data  that  is 
now  more  than  25  years  old,  including 
population  data  from  the  1960s  and 
inventory  data  for  large  cattle  feedlots, 
industrial  and  municipal  point  sources, 
and  power  plants  dating  from  the  early 
1970s.  Reports  of  current  water  quality 
conditions  around  the  country, 
provided  by  States  to  EPA  under  CWA 
Section  305(b),  indicate  that  the  location 
and  nature  of  the  sources  of  water 
pollution  have  changed  significantly 
since  the  early  1970s. 

For  the  FY  1999  formula  revision 
process,  EPA  organized  a  work  group 
consisting  of  geographically-balanced 
representation  from  the  Agency,  seven 
States,  and  an  interstate  agency  to 
review  the  former  formula  and  to 
consider  other  approaches.  The  State 
representatives  were  recommended  by 
the  Environmental  Council  of  States 
(ECOS),  the  Association  of  State  and 
Interstate  Water  Pollution  Control 
Administrators  (ASIWPCA)  and  the 
Ground  Water  Protection  Council 
(GWPC).  The  representatives  selected  by 
these  organizations  were  encouraged  to 
share  information  and  gather  opinions 


from  other  States  in  their  region  and  in 
their  associations.  The  work  group 
evaluated  a  wide  range  of  alternative 
approaches  and  ultimately  developed 
and  recommended  revised  State  and 
interstate  allocation  formulas  for  use  in 
determining  Section  106  State  and 
interstate  allotments  for  FY  1999. 

Utilizing  the  more  recent  data,  EPA 
revised  the  allotment  formulas  for  FY 
1999  to  ensure  the  allotment  of  funds  to 
States  and  interstate  agencies  based  on 
the  "extent  of  the  pollution  problem  in 
the  respective  States."  Notice  of  revised 
allotment  formulas  for  States  and 
interstate  agencies  for  Fiscal  Year  (FY) 
1999  was  published  in  the  November  5, 
1998,  Federal  Register  (63  FR  59870). 

Based  on  a  significant  increase  in  the 
appropriation  for  the  Section  106  Grant 
Program  in  FY  1999,  the  revised  formula 
specifically  provided  that  no  State's  FY 
1999  allotment  would  be  less  than  its 
FY  1998  allotment.  For  FY  1999,  the 
funding  increase  also  provided 
additional  resources  to  most  States.  In 
subsequent  years,  under  the  FY  1999 
formula.  States  would  not  lose  more 
than  5  percent  of  their  Section  106 
allotment  in  ?oy  one  year,  or  more  than 
a  total  of  20  percent  from  thefr  FY  1998 
Section  106  allotment. 

The  funding  set-aside  for  interstate 
agencies  was  returned  to  its  historical 
(FY  1976)  high  level  of  2.6  percent  of 
the  total  State  monies  appropriated  for 
States  under  the  Section  106  Grant 
Program. 

EPA  published  the  revised  FY  1999 
formulas  in  the  November  5,  1998, 
Federal  Register  Notice  and  requested 
public  comments  be  submitted  no  later 
than  January  4,  1999.  In  response  to 
public  comments,  EPA  reconvened  an 
expanded  Section  106  Formula  work 
group  comprised  of  EPA  and  State 
representatives  to  develop  final  Section 
106  allotment  formulas  for  FY  2000  and 
beyond.  To  ensure  that  States  from  each 
EPA  Region  were  provided  with  an 
opportunity  to  participate  directly  in  the 
development  of  the  final  revised 
allotment  formulas,  the  membership  of 
the  original  Section  106  Formula  work 
group  was  expanded  to  include  four 
additional  State  representatives.  Work 
group  representatives  were  encouraged 
to  share  information  and  gather 
opinions  from  other  States  in  their 
regions  and  in  their  associations. 

In  response  to  specific  concerns 
raised  in  the  comments,  EPA 
recommended  incorporation  of  a 
perpetual  "hold  harmless"  provision  in 
the  final  Section  106  State  allotment 
formula.  After  extensive  discussion,  the 
work  group  members  unanimously 
agreed  to  implement  a  perpetual  "hold 
harmless"  provision  in  the  final  State 
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formula.  This  provision  will  (1)  ensure 
that  all  States  will  be  eligible  to  receive 
an  allotment  at  least  equal  to  their  FY 
2000  allotment  for  FY  2001  and  beyond, 
provided  that  the  appropriation  for 
States  under  the  Section  106  Grant 
Program  does  not  decline  from  its  FY 
2000  level;  and  (2)  all  States  will  be 
eligible  to  receive  a  portion  of  any 
increase  in  the  appropriation  for  States 
under  the  Section  106  Grant  Program. 
For  FY  2000,  each  of  the  21  entities  ' 
that  did  not  receive  an  increase  in  its 
allotment  from  FY  1998  to  FY  1999  (i.e., 
the  entity  received  the  same  allotment 
in  FY  1999  that  it  received  in  FY  1998) 
will  receive  at  least  its  FY  1999 
allotment  plus  an  allowance  for 
inflation  based  on  the  Consumer  Price 
Index  (CPI).  Each  of  the  35  entities  =  that 
received  a  funding  increase  from  FY 
1998  to  FY  1999  will  receive  its  FY  1999 
allotment  minus  a  pro  rata  share  of  the 
funds  necessary  to  ensure  the  inflation 
allowance  for  the  aforementioned  21 
entities. 

Once  the  work  group  members 
reached  agreement  on  the 
implementation  of  the  "hold  harmless" 
provision,  accordingly  they  agreed  to 
maintain  the  components,  data  sources, 
and  weights  used  in  the  FY  1999 
formula  as  published  in  the  November 
5, 1998,  Federal  Register  in  the  final 
Section  106  allotment  formulas  for  FY 
2000  and  beyond. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  SBREFA,  EPA  generally  is  required 
to  conduct  a  regulatory  flexibility 
analysis  describing  the  impact  of  the 
regulatory  action  on  small  entities  as 
part  of  rulemaking.  However,  under 
Section  605(b)  of  the  RFA,  if  EPA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  is  not  required  to  prepare  a 
regulatory  flexibility  analysis.  Pursuant 
to  Section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(b),  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  imposes  no  new 
requirements  on  small  entities,  nor  does 
it  adversely  impact  them.  It  updates 
existing  funding  allotment  formulas  for 
States  and  interstate  agencies  to  ensure 
that  the  allotments  of  CWA  Section  106 
funds  to  States  and  interstate  agencies 


'  17  States,  the  District  of  Columbia,  Guam, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 

2  33  States.  American  Samoa,  and  the  Northern 
Mariana  Islands 


are  based  on  the  "extent  of  the  pollution 
problem  in  the  respective  States."  Based 
on  the  incorporation  of  a  perpetual 
"hold  harmless"  provision  in  the  State 
allotment  formula,  all  States  will  receive 
an  allotment  at  least  equal  to  their  FY 
2000  allotment  level  for  FY  2001  and 
beyond,  unless  the  appropriation  for 
States  under  the  Section  106  Grant 
Program  decreases  from  its  FY  2000 
level.  The  set-aside  funding  for 
interstate  agencies  was  restored  to  its 
historical  high  of  2.6  percent  of  the  total 
funds  appropriated  for  States  imder  the 
Section  106  Grant  Program. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditmes  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  The  UMRA 
excludes  from  the  definition  of  "Federal 
intergovernmental  mandate"  duties  that 
arise  from  conditions  of  federal 
assistance.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  Sections 
202  and  205  of  the  UMRA. 

Before  EPA  establishes  any  regulatory 
requfrements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  tribal  govermnents,  it  must 
have  developed  under  Section  203  of 
the  UMRA  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  provisions  that 
might  significantly  or  uniquely  affect 
small  governments,  as  those  are  defined 
at  2  U.S.C.  658(11)  (i.e.  governments  of 
cities,  comities,  towns,  townships, 
villages,  school  districts,  or  special 
districts  with  populations  of  less  than 
50,000).  The  Section  106  allotment 
formula  for  the  tribal  portion  of  the 
Section  106  Grant  Program  is  not 
affected  by  this  rule.  Thus,  today's  rule 
is  not  subject  to  the  requirements  of 
Section  203  of  UMRA. 


National  Technology  Transfer  and 
Advancement  Act 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  EPA  is  required 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impracticable. 
Volimtary  consensus  standards  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  business  practices,  etc.)  tiiat 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used,  the  Act  requires  EPA  to  provide 
Congress,  throu^  the  Office  of 
Management  and  Budget  (OMB),  an 
explanation  of  the  reasons  for  noi  using 
such  standards.  This  action  does  not 
involve  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
voluintary  consensus  standards. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(PRA),  as  amended,  44  U.S.C.  3501  et 
seq.  information  collection  requirements 
contained  in  rules  must  be  approved  by 
OMB  before  they  are  effective.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number.  This  rule  does  not  contain  any 
collection  of  information  requirements. 
Since  this  action  imposes  no 
information  collection,  reporting  or 
record-keeping  requirements,  this  rule  is 
not  subject  to  the  PRA. 

Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4.  1993)1  "Regulatory 
Planning  and  Review,"  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  is  therefore  subject 
to  OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 
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foith 


(4)  laise  novel  legal  or  policy  issues 
arisin  i  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
in  the  Executive  Order, 
been  determined  that  this  rule 
a  "significant  regulatory  action' 
the  terms  of  Executive  Order 
and  is  therefore  not  subject  ot 
review." 
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Execudve  Order  13045 

Executive  Order  13045  "Protection  of 
Childi  en  from  Environmental  Health 
md  Safety  Risks"  (62  FR  19885, 
23,  1997),  applies  to  any  rule  that 
determined  to  be  "economically 
ignif  cant  ■  as  defined  under  Executive 
12866,  and  (2)  concerns  an 
rcjnmental  health  or  safety  risk  that 
s  reason  to  believe  may  have  a 
disprc  portionate  effect  on  children.  If 

;ulatory  action  meets  both  criteria, 
liust  evaluate  the  environmental 
or  safety  effects  of  the  planned 
children  and  explain  why  the 
plann  ;d  regulation  is  preferable  to  other 
poteU  ially  effective  and  reasonably 
feasib  e  alternatives  considered  by  the 
Agenc  y. 

EPA  interprets  Executive  Order  13045 
as  apf  lying  only  to  those  regulatory 

that  are  based  on  health  or  safety 
;uch  that  the  analysis  required 
Section  5-501  of  the  Order  has 
pcjtential  to  influence  the  regulation, 
s  determined  that  the  proposed 
not  a  covered  regulatory  action 
it  is  not  economically 
fi  cant  as  defined  under  Executive 
12866,  and  it  does  not  establish 
an  em  ironmental  standard  to  mitigate 
heedth  or  safety  risks.  As  a  result,  this 
rule  is  not  subject  to  the  requirements 
of  the  ilxecutive  Order  13045. 

Execu  ive  Order  12875 

Unc  er  Executive  Order  12875, 
Enhan  cing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 

ion  that  is  not  required  by  statute 
creates  a  mandate  upon  a  State, 
tribcd  govenunent,  unless  the 
govenunent  provides  the  funds 
to  pay  the  direct  compliance 
i  ncurred  by  those  governments,  or 
cpnsults  with  those  governments.  If 
lies  by  consulting.  Executive 
12875  requires  EPA  to  provide  to 
a  description  of  the  extent  of 
prior  consultation  with 
repres  ^ntatives  of  affected  State,  local 
governments,  the  nature  of 
doncerns,  any  written 
communications  from  the  governments, 
itatement  supporting  the  need  to 
1  he  regulation.  In  addition, 
Execu  ive  Order  12875  requires  EPA  to 
develc  p  an  effective  process  permitting 
electei  1  officials  cuid  other 
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representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates."  This 
rule  does  not  create  a  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  The  rule  merely 
establishes  formulas  for  the  allotment  of 
Federal  funds  to  States  and  interstate 
agencies.  Accordingly,  the  requirements 
of  Section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  tribal  governments,  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not  affect  the 
communities  of  Indian  tribal 
governments,  because  Tribes  are 
covered  under  40  CFR  Part  35,  35.265, 
which  remains  in  effect  as  published. 
Accordingly,  the  requirements  of 
Section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  Section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996,  generally 
provides  that  before  a  rule  may  take 
effect,  the  agency  promulgating  the  rule 
must  submit  a  rule  report,  which 
includes  a  copy  of  the  rule,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 


containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  Section  804(2).  This 
rule  will  be  effective  May  3, 1999. 

List  of  Subjects  in  40  CFR  Part  35 

Environmental  protection. 
Administrative  practices  and 
procedures.  Evaluation  of  performance, 
Grant  programs — environmental 
protection.  Work  plan  requirements. 

Dated:  April  20,  1999. 
Carol  M.  Browner, 

Administrator. 

EPA  amends  40  CFR  part  35  as 
follows: 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  citation  for  part  35, 
subpart  A  continues  to  read  as  follows: 

Authority:  Sees.  105  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7405 
and  7601(a));  Sees.  106,  205(g),  205(j),  208, 
319,  501(a)  and  518  of  the  Clean  Water  Act, 
as  amended  (33  U.S.C.  1256, 1285(g),  1285(j), 
1288,  1361(a)  and  1377);  sees.  1443,  1450, 
and  1451  of  the  Safe  Drinking  Water  Act  (42 
U.S.C.  300J-2,  300J-9  and  300J-11);  sees. 
202(a)  and  3011  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Consen'ation  and  Recovery  Act  of  1976  (42 
U.S.C.  6912(a).  6931,  6947,  and  6949);  and 
sees.  4,  23,  and  25(a)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act, 
as  amended  (7  U.S.C.  136(b),  136(u)  and 
136vv(a)). 

2.  Subpart  A  is  amended  by  adding 

§  35.251  and  §  35.252  to  read  as  follows: 

§35.251     Definitions. 

As  used  herein,  the  following  words 
and  terms  shall  have  the  meaning  set 
forth  below: 

(a)  The  term  allotment  means  the  sum 
reserved  for  each  State  or  interstate 
agency  from  funds  appropriated  by  the 
Congress.  The  allotment  is  determined 
by  formula  based  on  the  extent  of  the 
water  pollution  problem  in  the 
respective  States.  It  represents  the 
maximum  amount  of  money  potentially 
available  to  the  State  or  interstate 
agency  for  its  program  grant. 

(b)  'The  term  program  grant  means  the 
amount  of  federal  assistance  awarded  to 
a  State  or  interstate  agency  under 
Section  106  of  the  Clean  Water  Act  to 
assist  in  administering  programs  for  the 
prevention,  reduction  and  elimination 
of  water  pollution. 
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(c)  The  term  State  means  a  State,  the 
District  of  Columbia  (DC),  the 
Commonwealth  of  Puerto  Rico  (PR),  the 
U.S.  Virgin  Islands  {VI).  Guam  (GU), 
American  Samoa  (AS),  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI). 

(d)  The  term  interstate  agency  means 
an  agency  that  meets  the  requirements 
of  Section  502(2)  of  the  Clean  Water  Act 
(CWA)  and  which  is  determined  to  be 
eligible  for  receipt  of  a  grant  under  CWA 
Section  106  and  these  regulations  by  the 
Administrator. 

(e)  The  term  component  refers  to  one 
of  the  six  factors  selected  for  use  in  the 
Section  106  State  allotment  formula. 
Each  component  of  the  formula  was 
selected  based  on  its  potential 
contribution  to  the  extent  of  water 
pollution  problems  within  the 
respective  States  and  to  the  workload  of 
State  water  pollution  control  programs. 

(f)  The  term  element  refers  to  one  of 
the  constituent  factor3*used  to  provide 
greater  specificity  to  a  component  in  the 
Section  106  State  allotment  formula. 
Certain  components  are  composed  of 
two  or  more  "elements."  For  example, 
the  nonpoint  source  component  of  the 
Section  106  State  allotment  formula  is 


composed  of  an  agricultiu-al  element,  a 
logging  element,  and  an  abandoned 
mine  element. 

(g)  The  term  sub-element  refers  to  one 
of  the  constituent  factors  used  to 
provide  greater  specificity  to  an  element 
in  the  Section  106  State  allotment 
formula.  Certain  elements  are  composed 
of  two  or  more  "sub-elements."  For 
example,  the  abandoned  mine  element 
of  the  nonpoint  source  component  is 
composed  of  a  soft-rock  mining  sub- 
element  and  a  hard-rock  mining  sub- 
element. 

(h)  The  term  funding  floor  refers  to 
the  minimum  amount  of  funding  that  a 
State  will  be  allotted  in  any  fiscal  year. 

(i)  The  term  maximum  level  of 
funding  refers  to  the  ceiling  on  the 
amount  of  funding  that  a  State  can  be 
allotted  in  any  fiscal  year. 

§  35.252    State  and  interstate  allotments. 

(a)  Allotments.  Each  fiscal  year  funds 
appropriated  for  States  under  Section 
106  will  be  allotted  to  States  and 
interstate  agencies  on  the  basis  of  the 
extent  of  the  pollution  problems  in  the 
respective  States.  A  portion  of  the  funds 
available  to  States  under  the  Section  106 
Grant  Program  will  be  set-aside  for 
allotment  to  eligible  interstate  agencies. 


For  FY  2000  and  subsequent  years,  the 
interstate  set-aside  will  be  set  at  the 
level  of  2.6  percent  of  the  total  funds 
appropriated  for  States  under  the 
Section  106  Grant  Prog- up. 

(b)  State  allotment  foimula.  The 
Section  106  State  allotment  formula 
establishes  an  allotment  ratio  for  each 
State  based  on  six  components  selected 
to  reflect  the  extent  of  the  water 
pollution  problem  in  the  respective 
States.  A  funding  floor  is  established  for 
each  State  with  provisions  for  periodic 
adjustments  for  inflation.  The  formula 
also  provides  for  a  maximum  funding 
level  that  a  State  can  receive  in  any 
fiscal  year  (150%  of  its  previous  fiscal 
year  allotment). 

(1)  Components  and  component 
weights,  (i)  Components.  The  six 
components  used  in  the  Section  106 
State  allotment  formula  are:  Surface 
Water  Area;  Groimd  Water  Use;  Water 
Quality  Impairment;  Point  Sources; 
Nonpoint  Sources;  and  Population  of 
Urbanized  Area.  The  components  for 
the  formula  are  presented  in  Table  1  of 
this  section,  with  their  associated 
elements,  sub-elements,  and  supporting 
data  sources. 
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Table  1 :  Components  of  the  Section  106  State  Allotment  Formula 

Formula  Component 

Element 

Sub-Element 

Data  Source 

1.  Surface  Water  Area 

US  Department  of  Commerce.  Bureau  of  the 
Census,  Statistical  Abstract  of  the  United  States 

2.  Ground  Water  Use 

a.  Non-agricultural  withdrawals 

U.S.  Department  of  the  Interior,  US.  Geological 
Survey,  Estimates  of  Water  Use  in  the  United 
States. 

b.  Population  served  by  CWSs  that  use  GW  for  the 
majority  of  their  source  water 

U.S.  Environrrwntal  Protection  Agency,  Office  of 
Water,  Safe  Drinking  Water  Information  System. 

3.  Water  Quality 
Impairment 

a.  Impaired  rivers  and  streams  (miles) 

US.  Environmental  Protection  Agency,  Office  of 
Water,  National  Water  Quality  Inventory  [based  on 
State-submitted  §305(b)  reports). 

b.  Impaired  lakes,  ponds,  and  reservoirs  (acres) 

c.  Impaired  estuaries  (square  miles) 

d.  Impaired  wetlands  (acres) 

e.  Impaired  ocean  waters  (shoreline  miles) 

f.  Impaired  Great  Lake  waters  (shoreline  miles) 

4.  Point  Sources 

a.  Agriculture  (total  animal  units) 

US  Department  of  Commerce.  Bureau  of  the 
Census,  Census  of  Agriculture. 

b.  Industrial 

i.  Manufacturers 

U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  Census  of  Manufactures. 

ii.  Mining  operations 

US.  Department  of  Commerce.  Bureau  of  the 
Census,  Census  of  Mineral  Industries. 

iii.  Power  plants 

U.S.  Department  of  Energy,  Office  of  Coal,  Nuclear, 
Electric,  and  Alternate  Fuels.  Inventory  of  Power 
Plants  m  the  US. 

c.  Municipal  dischargers 

US  Environmental  Protecuon  Agency,  Office  of 
Water,  Wastewater  Facilities  Database. 

5.  Nonpoint  Sources 

a.  Agriculture 

U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  Census  of  Agriculture 

b.  Logging 

US  Department  of  Commerce.  Bureau  of  ihe 
Census,  Economic  Census.  Census  of  Manufactures. 

c.  Abandoned  mines 

i.  Abandoned  soft-rock 
(coal)  mining  operations 

US.  Department  of  the  Interior,  Office  of  Surface 
Mining.  Abandoned  Mine  Land  Inventory  System. 

ii.  Abandoned  hard-rock 
mining  operations 

US.  Department  of  the  Intenor.  Bureau  of  Mines. 
Minerals  Availability  System/ Mineral  Industry 
Location  System 

6.  Population  of  Urbanized  Areas 

U.S.  Department  of  Commerce.  Bureau  of  the 
Census.  Census  of  Population  and  Housing.' 

• 

ignated  places  with  2,500  or 
gnated  places  and  the  associ 
the  Insular  Areas  (VI,  AS.  G 

BIIXING 

1 

The  population  living  in 
living  in  urbanized  areas 
50,000  or  more  residents 

:OOE  6560-50-0 

urban  areas  (Census  des 

[one  or  more  Census  des 

will  be  used  for  PR  and 

more  residents)  rather  than  population 
ated  urban  fringe  that  together  have 
U,  and  CNMI). 
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(ii)  Component  weights.  To  account 
for  the  fact  that  not  all  of  the  selected 
formula  components  contribute  equally 
to  the  extent  of  the  pollution  problem 


within  the  States,  each  formula 
component  is  weighted  individually. 
Final  component  weights  will  be 
phased-in  by  FY  2004.  according  to  the 


schedule  presented  in  Table  2  of  this 
section: 


Table  2.— Component  Weights  in  the  Section  106  State  Allotment  Formula 


Component 


Surface  Water  Area  

Ground  Water  Use , 

Water  Quality  Impairment 

Point  Sources  

Nonpoint  Sources  

Population  of  Urbanized  Area 

Total 


FY  2000 
(percent) 


13 
11 
13 
25 
18 
20 


100 


FY  2001 
(percent) 


-L 


13 
12 
25 
17 
15 
18 


100 


FY  2004+ 
(percent) 


12 
12 
35 
13 
13 
15 


100 


(2)  Funding  floor.  A  funding  floor  is 
established  for  each  State.  Each  State's 
funding  floor  will  be  at  least  equal  to  its 
FY  2000  allotment  in  all  futixre  years 
unless  the  appropriation  for  States 
under  the  Section  106  Grant  Program 
decreases  from  its  FY  2000  level. 

(3)  Funding  decrease.  If  the 
appropriation  for  the  State  Section  106 
Grant  Program  decreases  in  future  years, 
the  funding  floor  will  be  disregarded 
and  all  States  allotments  will  be 
reduced  by  an  equal  percentage. 

(4)  Inflation  adjustment.  Funding 
floors  for  each  State  will  be  adjusted  for 
inflation  when  the  appropriation  for  the 
State  Section  106  Grant  Program 
increases  from  the  preceding  fiscal  year. 
These  adjustments  will  be  made  on  the 
basis  of  the  cumulative  change  in  the 
Consumer  Price  Index  (CPI),  published 
by  the  US.  Department  of  Labor,  since 
the  most  recent  year  in  which  State 
Section  106  funding  last  increased. 
Inflation  adjustments  to  State  funding 
floors  will  be  capped  at  the  lesser  of  the 
percentage  change  in  appropriated 
funds  or  the  cumulative  percentage 
change  in  the  inflation  rate. 

(5)  Cap  on  annual  funding  increases. 
The  maximum  allotment  to  any  State 
will  be  150  percent  of  that  State's 
allotment  for  the  previous  fiscal  year. 

(6)  Cap  on  component  ratio.  A 
component  ratio  is  equal  to  each  State's 
share  of  the  national  total  of  a  single 
component.  The  cap  on  each  of  the  six 
State  formula  components  ratios  is  10 
percent.  If  a  State's  calculated 
component  ratio  for  a  particular 


component  exceeds  the  10  percent  cap, 
the  State  will  instead  be  assigned  10 
percent  for  that  component.  The 
component  ratios  for  all  other  States 
will  be  adjusted  accordingly. 

(7)  Update  cycle.  The  data  used  in  the 
State  formula  will  be  periodically 
updated.  The  first  update  will  impact 
allotments  for  FY  2001,  and  will  consist 
of  updating  the  data  used  to  support  the 
Water  Qualit}'  Impairment  component 
of  the  State  formula.  These  data  will  be 
updated  using  the  most  currently 
available  CWA  Section  305(b)  reports. 
After  this  initial  update,  the  data  used 
to  support  all  six  components  of  the 
Section  106  State  allotment  formula  will 
be  updated  in  FY  2003  (for  use  in  the 
determination  of  FY  2004  allotments). 
Thereafter,  all  data  will  be  updated 
every  five  years  (i.e.,  in  FY  2008  for  FY 
2009  allotments,  in  FY  2013  for  FY  2014 
allotments,  etc.)  Note  there  will  be  an 
annual  adjustment  to  the  funding  floor 
for  all  States,  based  on  the  appropriation 
for  the  Section  106  Grant  Program  and 
changes  in  the  CPI. 

(c)  Interstate  allotment  formula.  EPA 
will  set-aside  2.6  percent  of  funds 
appropriated  for  States  under  the 
Section  106  Grant  Program  for  interstate 
agencies.  The  Section  106  interstate 
allotment  formula  consists  of  two  parts: 
a  base  allotment;  and  a  variable 
allotment. 

(1)  Base  allotment.  Each  eligible 
interstate  agency  is  provided  with 
$125,000  as  a  base  allotment  to  help 
fund  coordination  activities  amongst  its 
member  States.  However,  no  more  than 


50  percent  of  the  total  available 
interstate  set-aside  may  be  allocated  as 
part  of  the  base  allotment.  If,  given  the 
50  percent  limitation  placed  on  the  base 
allotment  the  amount  of  interstate  set- 
aside  funds  is  insufficient  to  provide 
each  interstate  agency  with  $125,000, 
then  each  interstate  agency  will  receive 
a  base  allotment  equal  to  50  percent  of 
the  total  interstate  set-aside  divided  by 
the  total  number  of  eligible  interstate 
agencies. 

(2)  Variable  allotment.  The  variable 
allotment  provides  for  funds  to  be 
distributed  to  interstate  agencies  on  the 
basis  of  "the  extent  of  the  pollution 
problems  in  the  respective  States." 
Funds  not  allotted  under  the  base 
allotment  will  be  allotted  to  eligible 
interstate  agencies  based  on  each 
interstate  agency's  share  of  their 
member  States'  Section  106  formula 
allotment  ratios.  Updates  of  the  data  for 
the  six  components  of  the  Section  106 
State  allocation  formula  will 
automatically  result  in  corresponding 
updates  to  the  variable  allotment 
portion  of  the  interstate  allotments.  The 
allotment  ratios  for  those  States 
involved  in  compacts  with  more  than 
one  interstate  agency  will  be  allocated 
amongst  such  interstate  agencies  based 
on  the  percentage  of  each  State's 
territory  that  is  situated  within  the 
drainage  basin  or  watershed  area 
covered  by  each  compact. 

[FR  Doc.  99-106.31  Filed  4-30-99;  8:45  am] 
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The  U.S.  Fish  and  Wildlife 
(hereinafter  we)  proposes  to 

annual  hunting  regulations  for 
migratory  game  birds  for  the 

hunting  season.  We  annually 
e  outside  limits  (frameworks) 
vhich  States  may  select  hunting 
We  also  request  proposals  from 
I  ribes  that  wish  to  establish 
nigratory  bird  hunting 
on  Federal  Indian 
and  ceded  lands.  Migratory 
hunting  seasons  provide 
opportunities  for  recreation  and 
aid  Federal,  State,  and  tribal 
in  the  management  of 
game  birds;  and  permit 
at  levels  compatible  with 
bird  population  status  and 
ionditions. 


o:y 


DATES:  1  ou  must  submit  comments  for 
propose  i  early-season  frameworks  by 
July  27,  1999;  and  for  proposed  late- 
season  f  -ameworks  by  September  7, 
1999.  Tiibes  should  submit  proposals 
and  related  comments  by  June  2,  1999. 
ADDRESS  ES:  Send  your  comments  on  the 
proposa  s  to  the  Chief.  Office  of 
Migratoiy  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW.,  Wiishington,  DC  20240.  All 
comments  received,  including  names 
and  add]  esses,  will  become  part  of  the 
public  n  cord.  You  may  inspect 
commen  ts  during  normal  business 
hours  in  room  634,  Arlington  Square 
Building.  4401  N.  Fairfax  Drive, 
Arlingto  i.  Virginia. 

FOR  FUR1  HER  INFORMATION  CONTACT:  Ron 
W.  Koke  at:  Office  of  Migratory  Bird 
Manager  lent,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634-ARl  SQ,  1849  C  Street,  NW., 
Washing:on.  DC  20240  (703). 358-1714. 
SUPPLEMI=NTARY  INFORMATION:  For 
administrative  purposes,  this  document 
consolid  ites  the  notice  of  intent  and 
request  f  )r  tribal  proposals  with  the 
prelimin  uy  proposals  for  the  annual 
hunting  i  egulations-development 
process.  A^e  will  publish  the  remaining 


proposed  and  final  rulemaking 
documents  separately.  For  inquiries  on 
tribal  guidelines  and  proposals,  tribes 
should  contact  the  following  personnel. 

Region  1— Brad  Bortner.  U.S.  Fish  and 
Wildlife  Service,  911  N.E.  11th  Avenue. 
Portland,  Oregon  97232-4181;  (503) 
231-6164. 

Region  2— Jeff  Haskins,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103;  (505) 
248-7885. 

Region  3— Steve  Wilds,  U.S.  Fish  and 
Wildlife  Service,  Federal  Building,  One 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056;  (612)  713-5432. 

Region  4— Frank  Bowers,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta,  Georgia 
30345;  (404)  679-4000. 

Region  5— George  Haas,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589:  (413)  253-8576. 

Region  6 — John  Comely,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Building,  Denver. 
Colorado  80225;  (303)  236-8145. 

Region  7— Robert  Leedy,  U.S.  Fish 
and  Wildlife  Service,  1011  East  Tudor 
Road.  Anchorage.  Alaska  99503;  (907) 
786-3423. 

Notice  of  Intent  To  Establish  Open 
Seasons 

This  notice  announces  our  intent  to 
establish  open  hunting  seasons  and 
daily  bag  and  possession  limits  for 
certain  designated  groups  or  species  of 
migratory  game  birds  for  1999-2000  in 
the  contiguous  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands,  under  §§  20.101  through  20.107, 
20.109,  and  20.110  of  subpart  K  of  50 
CFR  part  20. 

"Migratory  game  birds"  are  those  bird 
species  so  designated  in  conventions 
between  the  United  States  and  several 
foreign  nations  for  the  protection  and 
management  of  these  birds.  Hunting  of 
all  other  birds  designated  as  migratory 
(under  §  1 0. 1 3  of  Subpart  B  of  50  CFR 
Part  10)  is  not  permitted.  For  the  1999- 
2000  hunting  season,  we  will  propose 
regulations  for  certain  designated 
members  of  the  avian  families  Anatidae 
(ducks,  geese,  and  swans);  Columbidae 
(doves  and  pigeons);  Gruidae  (cranes); 
Rallidae  (rails,  coots,  moorhens,  and 
galhnules);  and  Scolopacidae 
(woodcock  and  snipe).  We  describe 
these  proposals  under  Proposed  1998- 
99  Migratory  Game  Bird  Hunting 
Regulations  (Preliminary)  in  this 
document.  We  published  definitions  of 
waterfowl  flyways  and  mourning  dove 
management  units,  as  well  as  a 
description  of  the  data  used  in  and  the 
factors  affecting  the  regulatory  process. 


in  the  March  14,  1990,  Federal  Register 
(55  FR9618). 

Regulatory  Schedule  for  1999-2000 

This  is  the  first  in  a  series  of  proposed 
and  final  rulemaking  documents  for 
migratory  game  bird  hunting 
regulations.  We  will  make  proposals 
relating  to  the  harvest  of  migratory  game 
birds  initiated  after  this  publication 
available  for  public  review  in 
supplemental  proposed  rulemakings. 
Also,  we  will  publish  additional 
supplemental  proposals  for  public 
comment  in  the  Federal  Register  as 
population,  habitat,  harvest,  and  other 
information  become  available. 

Because  of  the  late  dates  when  certain 
portions  of  these  data  become  available, 
we  anticipate  abbreviated  comment 
periods  on  some  proposals.  Special 
circumstances  limit  the  amount  of  time 
we  can  allow  for  public  comment  on 
these  regulations.  Specifically,  two 
considerations  compress  the  time  for  the 
rulemaking  process:  the  need,  on  one 
hand,  to  establish  final  rules  early 
enough  in  the  summer  to  allow  resource 
agencies  to  select  and  publish  season 
dates  and  bag  limits  prior  to  the 
beginning  of  hunting  seasons  and,  on 
the  other  hand,  the  lack  of  current  status 
data  on  most  migratory  game  birds  until 
later  in  the  summer. 

Because  the  regulatory  process  is 
strongly  influenced  by  the  times  when 
information  is  available  for 
consideration,  we  divide  the  overall 
regulations  process  into  two  segments. 
Early  seasons  are  those  seasons  that 
generally  open  prior  to  October  1,  and 
include  seasons  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands.  Late 
seasons  are  those  seasons  opening  in  the 
remainder  of  the  United  States  about 
October  1  and  later,  and  include  most  of 
the  waterfowl  seasons. 

Major  steps  in  the  1999-2000 
regulatory  cycle  relating  to  open  public 
meetings  and  Federal  Register 
notifications  are  illustrated  in  the 
accompanying  diagram.  All  publication 
dates  of  Federal  Register  documents  are 
target  dates. 

All  sections  of  this  and  subsequent 
documents  outlining  hunting 
frameworks  and  guidelines  are 
organized  under  numbered  headings. 
These  headings  are: 

1 .  Ducks 

2.  Sea  Ducks 

3.  Mergansers 

4.  Canada  Geese 

5.  White- fronted  Geese 

6.  Brant 

7.  Snow  and  Ross's  (Light)  Geese 

8.  Swans 

9.  Sandhill  Cranes 

10.  Coots 
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11.  Moorhens  and  Gallinules 

12.  Rails 

13.  Snipe 

14.  Woodcock 

15.  Band-tailed  Pigeons 

16.  Mourning  Doves 

1 7.  White-winged  and  White-tipped 
Doves 

18.  Alaska 

19.  Hawaii 

20.  Puerto  Rico 

21.  Virgin  Islands 

22.  Falconry 

23.  Other 

Later  sections  of  this  and  subsequent 
dociunents  will  refer  ordy  to  numbered 
items  requiring  yoiu  attention. 
Therefore,  it  is  important  to  note  that  we 
will  omit  those  items  requiring  no 
attention  and  remaining  numbered 
items  will  be  discontinuous  and  appear 
incomplete. 

Public  Hearings 

In  past  ye£us,  we  have  annually 
conducted  two  public  hearings 
pertaining  to  migratory  game  bird 
hunting  regulations.  The  first  hearing 
held  in  late  June  reviewed  the  status  of 
migratory  shore  and  upland  game  birds 
and  discussed  proposed  hunting 
regulations  for  these  species  plus 
regulations  for  migratory  game  birds  in 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands;  special  September 
waterfowl  seasons  in  designated  States; 
special  sea  duck  seasons  in  the  Atlantic 
Flyway;  extended  falconry  seasons;  and 
proposed  regulatory  alternatives  for  the 
duck  hunting  season.  The  second 
hearing  held  in  early  August  reviewed 
the  status  and  proposed  regulations  for 
waterfowl  not  previously  discussed  at 
the  June  public  hearing.  Because  of 
declining  attendance  and  interest  the 
past  several  years,  we  are  not  planning 
to  hold  the  public  hearings  this  year. 

Requests  for  Tribal  Proposals 

Background 

Beginning  with  the  1985-86  hunting 
season,  we  have  employed  guidelines 
described  in  the  June  4,  1985,  Federal 
Register  (50  FR  23467)  to  establish 
special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  ceded  lands.  We 
developed  these  guidelines  in  response 
to  tribal  requests  for  our  recognition  of 
their  reserved  hunting  rights,  and  for 
some  tribes,  recognition  of  their 
authority  to  regulate  hunting  by  both 
tribal  and  non-tribal  members 
throughout  their  reservations.  The 
guidelines  include  possibilities  for: 

(1)  On-reservation  him  ting  by  both 
tribal  and  non-tribal  members,  with 


hunting  by  non-tribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks,  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s); 

(2)  On-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  tribal  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  annual  March  10 
to  September  1  closed  season  mandated 
by  the  1916  Convention  Between  the 
United  States  and  Great  Britain  (for 
Canada)  for  the  Protection  of  Migratory 
Birds  (Convention).  The  guidelines  are 
capable  of  application  to  those  tribes 
that  have  reserved  hiuiting  rights  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  ceded 
lands.  They  also  apply  to  the 
establishment  of  migratory  bird  hunting 
regulations  for  non-tribal  members  on 
all  lands  within  the  exterior  boundaries 
of  reservations  where  tribes  have  full 
wildlife  management  authority  over 
such  hunting,  or  where  the  tribes  and 
affected  States  otherwise  have  reached 
agreement  over  hunting  by  non-tribal 
members  on  non-Indian  lands. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  our 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owmed  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
we  encourage  the  tribes  and  States  to 
reach  agreement  on  regulations  that 
would  apply  throughout  the 
reservations.  When  appropriate,  we  will 
consult  with  a  tribe  and  State  with  the 
aim  of  facilitating  an  accord.  We  also 
will  consult  jointly  with  tribal  and  State 
officials  in  the  affected  States  where 
tribes  may  wish  to  establish  special 
hunting  regulations  for  tribal  members 
en  ceded  lands.  As  explained  in 
previous  rulemaking  documents,  it  is 
incumbent  upon  the  tribe  and/or  the 
State  to  request  consultation  as  a  result 
of  the  proposal  being  published  in  the 
Federal  Register.  We  will  not  presume 
to  make  a  determination,  without  being 
advised  by  a  tribe  or  a  State,  that  any 
issue  is/is  not  worthy  of  formal 
consultation. 


One  of  the  guidelines  provides  for  the 
continuation  of  harvest  of  migratory 
game  birds  by  tribal  members  on 
reservations  where  it  is  a  customary 
practice.  We  do  not  oppose  this  harvest, 
provided  it  does  not  take  place  diu-ing 
the  closed  season  required  by  the 
Convention,  and  it  is  not  so  large  as  to 
adversely  affect  the  status  of  the 
migratory  bird  resource.  For  several 
years,  we  have  reached  annual 
agreement  with  tribes  for  hunting  by 
tribal  members  on  their  lands  or  on 
lands  where  they  have  reserved  hunting 
rights.  We  will  continue  to  consult  with 
tribes  that  wish  to  reach  a  mutual 
agreement  on  hunting  regulations  for 
on-reservation  hunting  by  tribal 
members. 

Tribes  should  not  view  the  guidelines 
as  inflexible.  Nevertheless,  we  believe 
that  they  provide  appropriate 
opportunity  to  accommodate  the 
reserved  hunting  rights  and 
management  authority  of  Indian  tribes 
while  ensuring  that  the  migratory  bird 
resource  receives  necessary  protection. 
The  conservation  of  this  important 
international  resource  is  paramount. 
Use  of  the  guidelines  is  not  required  if 
a  tribe  wishes  to  observe  the  hunting 
regulations  established  by  the  State{s)  in 
which  the  reservation  is  located. 

Details  Needed  in  Tribal  Proposals 

Tribes  that  wish  to  use  the  guidelines 
to  establish  special  hunting  regulations 
for  the  1999-2000  hunting  season 
should  submit  a  proposal  that  includes: 

(1)  The  requested  nunting  season 
dates  and  other  details  regarding 
regulations; 

(2)  Harvest  anticipated  under  the 
requested  regulations; 

(3)  Methods  that  will  be  employed  to 
measure  or  monitor  harvest  (mail- 
questionnaire  survey,  bag  checks,  etc.); 

(4)  Steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  seriously  impact  the  migratory 
bird  resource;  and 

(5)  Tribal  capabilities  to  establish  and 
enforce  migratory  bird  hunting 
regulations. 

A  tribe  that  desires  the  earliest 
possible  opening  of  the  waterfowl 
season  should  specify  this  in  their 
proposal,  rather  than  request  a  date  that 
might  not  be  within  the  final  Federal 
fi-ameworks.  Similarly,  unless  a  tribe 
wishes  to  set  more  restrictive 
regulations  than  Federal  regulations  will 
permit,  the  proposal  should  request  the 
same  daily  bag  and  possession  limits 
and  season  length  for  ducks  and  geese 
that  Federal  regulations  are  likely  to 
permit  the  States  in  the  Flyway  in 
which  the  reservation  is  located. 
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Triba.  Proposal  Procedures 

We  will  publish  tribal  proposals 
detaili ;  for  public  review  in  later  Federal 
Regisi  Br  documents.  Because  of  the  time 
requirsd  for  our  and  public  review. 
Indiai  tribes  that  desire  special 
migra  ory  bird  hunting  regulations  for 
the  19  99-2000  hunting  season  should 
submit  their  proposals  as  soon  as 
possil  le,  but  no  later  than  June  2,  1999. 
Tribes  should  direct  inquiries  regarding 
the  gu  idelines  and  proposals  to  the 
appro  )riate  Service  Regional  Office 
listed  Under  the  caption  SUPPLEMENTARY 
INFORMATION.  Tribes  that  request  special 
huntii  g  regulations  for  tribal  members 
on  cec  ed  lands  should  send  a  courtesy 
copy  c  f  the  proposal  to  officials  in  the 
affecte  d  State(s). 

Public  Comments  Solicited 

The  Department  of  the  Interior's 
policy  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accon  lingly.  we  invite  interested 
persor  s  to  submit  written  comments, 
suggestions,  or  recommendations 

ng  the  proposed  regulations. 

promulgation  of  final  migratory 
game  1  ird  hunting  regulations,  we  will 
take  ir  to  consideration  all  comments 
receivdd.  Such  conmients,  and  any 
additidnal  information  received,  may 

final  regulations  that  differ  fi-om 
these  I  roposals.  We  invite  interested 
persor  s  to  participate  in  this  rulemaking 
by  sub  mitting  WTitten  comments  to  the 
addres  s  indicated  under  the  caption 
AODRE!  iSES. 

You  may  inspect  comments  received 
on  the  proposed  annual  regulations 
during  normal  business  hours  at  the 
Servici  s's  office  in  room  634,  4401  North 
Fairfa>  Drive,  Arlington,  Virginia.  For 
each  s(  ries  of  proposed  rulemakings,  we 
will  es:ablish  specific  comment  periods. 
We  wi  1  consider,  but  possibly  may  not 
respond  in  detail  to,  each  comment.  As 
in  the  jast,  we  will  summarize  all 
comm*  nts  received  during  the  comment 
period  and  respond  to  them  after  the 
closing  date. 

Fljrwa; '  Council  Meetings 

Dep<  rtmental  representatives  will 
attend  the  following  winter  meetings  of 
the  vaijous  Flyway  Councils: 


regard 
Before 


March 


25  and  29,  1999 


Nation  il  Waterfowl  Council,  1:00  p.m. 

March  26,  1999 

Atlant:  c  Flyway  Council,  8:00  a.m. 
Centra  Flyway  Council,  8:00  a.m. 
Missisi  ippi  Flyway  Council,  8:00  a.m. 
Pacific  Flyway  Council,  10:30  a.m. 

The  "ouncil  meetings  will  be  held  at 
the  Hy  »tt  Regency  at  San  Francisco 


Airport,  1333  Bay  Shore  Highway, 
Burlingame,  California. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Environmental 
Protection  Agency  on  Jime  9,  1988.  We 
published  Notice  of  Availability  in  the 
Federal  Register  on  June  16,  1988  (53 
FR  22582).  We  published  our  Record  of 
Decision  on  August  18,  1988  (53  FR 
31341).  In  addition,  an  August  1985 
environmental  assessment  entitled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  address  indicated 
under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  1999-2000 
migratory  game  bird  hunting 
regulations,  we  will  consider  provisions 
of  the  Endangered  Species  Act  of  1973, 
as  amended,  (16  U.S.C.  1531-1543; 
hereinafter  the  Act)  to  ensure  that 
hunting  is  not  likely  to  jeopardize  the 
continued  existence  of  any  species 
designated  as  endangered  or  threatened 
or  modify  or  destroy  its  critical  habitat 
and  is  consistent  with  conservation 
programs  for  those  species. 
Consultations  under  Section  7  of  this 
Act  may  cause  us  to  change  proposals 
in  this  and  future  supplemental 
proposed  rulemaking  documents. 

Executive  Order  (E.O.)  12866 

This  rule  is  economically  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
E.O. 12866. 

E.O.  12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  We  invite  comments  on 
how  to  make  this  rule  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  the  Service  do 
to  make  the  rule  easier  to  understand? 


Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail  and  a  Small  Entity  Flexibility 
Analysis  (Analysis)  was  issued  by  the 
Service  in  1998.  The  Analysis 
documented  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  primary  source  of 
information  about  hunter  expenditures 
for  migratory  game  bird  hunting  is  the 
National  Hunting  and  Fishing  Survey, 
which  is  conducted  at  5-year  intervals. 
The  Analysis  utilized  the  1996  National 
Hunting  and  Fishing  Survey  and  the 
U.S.  Department  of  Commerce's  County 
Business  Patterns  from  which  it  was 
estimated  that  migratory  bird  hunters 
would  spend  between  $429  and  $1,084 
million  at  small  businesses  in  1998. 
Copies  of  the  Analysis  are  available 
upon  request  fi-om  the  Office  of 
Migratory  Bird  Management. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
do  not  plan  to  defer  the  effective  date 
under  the  exemption  contained  in  5 
U.S.C.  808  (1) . 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
The  various  recordkeeping  and 
reporting  requirements  imposed  under 
regulations  established  in  50  CFR  part 
20,  Subpart  K,  are  utilized  in  the 
formulation  of  migratory  game  bird 
hunting  regulations.  Specifically,  OMB 
has  approved  the  information  collection 
requirements  of  the  Migraton,'  Bird 
Harvest  Information  Program  and 
assigned  clearance  number  1018-0015 
(expires  09/30/2001).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  OMB  has  also 
approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
clearance  number  1018-0023  (expires 
09/30/2000).  The  information  fi-om  this 
survey  is  used  to  estimate  the 
magnitude,  the  geographical  and 
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temporal  distribution  of  harvest,  and  the 
portion  its  constitutes  of  the  total 
population. 

A  Federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Act,  2  U.S.C.  1502 
et  seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
government  or  private  entities. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  applicable 
standards  found  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  this  proposed  rule,  authorized  by 
the  Migratory  Bird  Treaty  Act,  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hiinters  to  exercise  otherwise 
unavailable  privileges;  and,  therefore, 
reduce  restrictions  on  the  use  of  private 
and  public  property. 

Federalism  Effects 

Due  to  the  migratory  natiire  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  We  annually  prescribe  frameworks 
from  which  the  States  make  selections 
and  employ  guidelines  to  establish 
special  regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  thefr  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulations.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 


or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warremt  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1999^2000  hunting 
season  are  authorized  under  16  U.S.C. 
703-711,  16  U.S.C.  712,  and  16  U.S.C. 
742  a-j. 

Dated:  March  19, 1999. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Proposed  1999-2000  Migratory  Game 
Bird  Hunting  Regulations  (Preliminary) 

Pending  current  information  on 
populations,  harvest,  and  habitat 
conditions,  and  receipt  of 
recommendations  from  the  four  Flyway 
Councils,  we  may  defer  specific 
framework  proposals  (including 
opening  and  closing  dates,  seasons 
lengths,  and  bag  limits).  Unless 
otherwise  specified,  we  are  proposing 
no  change  from  the  final  1998-99 
frameworks  of  August  28  and  September 
29,  1998.  (63  FR  46124  and  51998). 
Specific  preliminary  proposals  that  vary 
from  the  1998-99  frameworks  and 
issues  requiring  early  discussion,  action, 
or  the  attention  of  the  States  or  tribes  are 
contained  below: 

1.  Ducks 

A.  Harvest  Strategy  Considerations 

We  propose  to  continue  the  use  of 
Adaptive  Harvest  Management  (AHM) 
to  guide  the  establishment  of  duck 
hunting  regulations.  The  AHM  approach 
recognizes  we  cannot  predict  the 
consequences  of  hunting  regulations 
with  certainty,  and  provides  a 
framework  for  making  objective 
decisions  despite  this  uncertainty.  Also 
inherent  in  the  adaptive  approach  is  an 
awareness  that  we  can  maximize  the 
success  of  oui  long-term  management 
programs,  in  terms  of  sustainable 
himting  opportunities,  only  if  we  reduce 
the  uncertainty  about  regulatory  effects. 
Thus,  AHM  relies  on  a  tightly  integrated 
cycle  of  monitoring,  assessment,  and 
decision-making  to  better  understand 
the  relationships  among  hunting 
regulations,  harvests,  and  waterfowl 
abundance. 

Because  of  the  structured  approach 
and  formal  nature  of  the  AHM  process. 
Federal  and  State  managers  must 


continue  to  consider  those  factors  that 
influence  the  outcome  of  regulatory 
strategies  and.  thus,  the  potential 
harvest  impacts  on  waterfowl 
populations.  We  have  identified  three 
areas  critical  to  the  success  of  AHM 
which  require  additional  consideration: 

(1)  Setting  objectives — Waterfowl 
harvest  managers  must  rely  on  clear, 
definitive  statements  about  management 
objectives.  This  requires  formal 
agreement  among  stakeholders  about 
how  to  place  a  value  on  harvest  benefits 
and  how  to  share  those  benefits.  AHM 
cannot  operate  as  intended  with  vague, 
unclear  management  objectives; 

(2)  System  control — Our  ability  to 
control  harvest  levels  is  dependent  on 
understanding  the  relationship  between 
hunting  regulations,  hunter  behavior, 
and  harvest.  However,  we  do  not  have 
complete  control  over  all  these  factors. 
Ultimately,  hunting  regulations  only 
partially  control  hunter  activity  and 
success,  and  variable  environmental 
conditions  often  have  a  pronounced 
effect  on  harvest  levels.  Thus,  our 
ability  to  only  partially  control  harvest 
imposes  limits  on  both  short-term 
hunting  opportunity  and  the  learning 
needed  to  increase  long-term 
management  performance; 

(3)  Management  scale — As  waterfowl 
managers,  we  continue  to  try  to  account 
for  increasingly  more  spatial,  temporal, 
and  organizational  variability  in 
waterfowl  biology.  However,  serious 
questions  remain  about  the  cost- 
effectiveness  of  this  approach  because 
costs  can  sometimes  outweigh  benefits. 
Moreover,  the  appropriate  scale,  or 
resolution,  of  harvest  management  is 
often  limited  by  the  availability  of 
resources  for  monitoring  and 
assessment,  rather  than  by 
determinations  of  the  highest  net 
benefit. 

These  institutional  issues  pose  our 
greatest  challenge  to  the  long-term 
success  of  AHM.  Managing  these  issues 
will  require  innovative  ways  to 
maintain  productive  dialogue,  and 
resolve  differences  within  a  process  that 
all  stakeholders  can  support.  We  intend 
to  work  diligently  with  our  management 
partners  to  organize  these  discussions, 
so  that  we  can  collectively  explore  and 
appreciate  the  technical  and 
sociological  implications  of  these  issues. 

B.  Framework  Dates 

During  1995  and  1996.  the  first  two 
years  of  implementation  of  AHM.  three 
regulatory  alternatives  characterized  as 
"liberal",  "moderate",  and  "restrictive" 
were  defined  based  on  regulations  used 
during  1979-84.  1985-87,  and  1988-93. 
respectively.  In  1997.  we  attempted  to 
further  accommodate  State  and  Flyway 


2374 


ml 


of  a 

addi 

limit 

alternutivi 

bag  lii|iit 

mo 

The 
altern 
majority 


allowe  d 
Flywa  1 

3uisi  L 
to  sele  :t 
Januar ; 
accom 
reduct 

The 
date 
modi 
remaiils 
huntin  i 
received 
in  the 
that 
modi 
be 


ree 


anv 


believe 
remain 
harves  s 
any  set 
Fmihe: 


0' 


or  0 
below 
State 
unprec 
terms 
and 
regul 
capabi 
harvest^ 
the  bio 
popula 
The 


Federal  Register /Vol.  64.  No.  84 /Monday.  May  3,  1999 /Proposed  Rules 


conce  -ns  by  modifying  the  regulatory 
alternatives  to  include:  (1)  the  addition 

restrictive  alternative;  (2) 
additional  days  and  a  higher  duck  bag 
the  moderate  and  liberal 
es;  and  (3)  an  increase  in  the 
of  hen  mallards  in  the 
debate  and  liberal  alternatives. 

subsequent  set  of  four  regulatory 
tives  was  acceptable  to  the 
of  States.  However,  the  issue  of 
framei  i^ork-date  extensions  continued  to 
be  disi  :ussed  and  because  of  its 
conter  tiousness  has  drawn  increasing 
political  interest.  Finally  in  1998, 
Congr  ssional  action  interceded  and 

certain  States  in  the,  Mississippi 
(Alabama,  Arkansas,  Kentucky, 
Louisiana,  Mississippi,  and  Tennessee) 
a  framework  closing  date  of 
31,  provided  it  was 
accompanied  by  a  commensurate 
on  in  season  length, 
issue  of  duck  hunting  framework- 
e}  tensions  and  possible 
fi  nations  to  regulatory  alternatives 
unresolved  for  the  1999-2000 
season.  Although  we  have  not 
specific  proposals  for  changes 
gulatory  alternatives,  we  believe 
forthcoming  proposals  for 
fi  nation  of  framework  dates  should 
con  listent  with  existing  biological 
constn  ints,  while  not  disrupting  the 
intended  functioning  of  AHM.  We 
that  framework  dates  should 
a  viable  tool  in  regulating 

and  an  important  component  of 
of  regulatory  alternatives, 
we  believe  that  application  of 
framev  ork  dates  should  continue  to  be 
incorpi  (rated  at  the  Flyway  level. 
Additional  application  of  date  changes 
ptii  )ns  with  harvest  offsets  at  scales 
he  Flyway  level,  such  as  the 
zone  level,  would  result  in 
jdented  technical  challenges  in 
'  predicting  cumulative  impacts 
evaluating  the  effects  of  various 

tools  and  severely  strain  our 
y  to  reliably  predict  and  control 
at  levels  commensurate  with 
ogical  capacity  of  waterfowl 
ions, 
ility  to  predict,  at  least 
probabilistically,  the  harvests  achieved 
!  regulatory  alternatives  is  an 
feature  of  the  AHM  process. 
Therefc  re,  we  believe  that  a  limited  set 
of  Flyvjay-based  regulatory  alternatives 
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that  are  stable  over  time  is  necessary  to 
maintain  or  improve  our  understanding 
of  the  relationships  between  regulations 
and  harvest,  and  between  harvest  and 
popuidtion  response.  The  ability  of 
AHM  to  operate  as  intended  is  premised 
on  a  set  of  well-defined  regulatory 
alternatives,  which  are  small  in  number 
and  which  lead  to  recognizable 
differences  in  harvest  (or  harvest  rate). 
To  this  end,  we  are  interested  in 
cooperatively  working  with  States, 
Flyway  Councils,  and  the  public  to 
explore  changes  in  Flyway-wide 
regulatory  alternatives  to  resolve  the 
frameworks  issue.  This  approach  will 
assure  the  integrity  of  the  AHM  process, 
while  maintaining  a  Flyway-based 
regulatory  system. 

G.  Special  Seasons/Species 
Management 


i.  Scaup 

We  remain  concerned  about  the 
declining  trend  in  the  size  of  the  scaup 
breeding  population  and  believe  that 
substantial  reductions  in  hunting 
opportunity  are  needed,  particularly  in 
light  of  recent  harvest  increases.  As  we 
aimounced  last  September,  we  intend  to 
cooperate  with  the  Flyway  Councils  in 
an  effort  to  develop  a  strategy  for 
guiding  scaup  harvest  management 
beginning  this  year.  A  preliminary  draft 
strategy  was  sent  to  each  Flyway  in 
February  for  comment.  This  strategy 
will  build  upon  information  in  a 
recently  completed  scaup  status  report 
(copies  available  from  MBMO). 

ii.  Canvasbacks 

We  continue  to  support  the 
canvasback  harvest  strategy  adopted  in 
1994.  Last  year,  we  reviewed  data 
collected  since  implementation  of  the 
strategy  to  assess  the  strategy's 
performance.  Subsequently,  we 
prepared  a  report  for  the  Flyways 
detailing  our  review  and  distributed  the 
report  to  the  Flyway  Technical  Sections 
for  comment  during  their  March 
meetings.  Overall,  we  believe  the 
strategy  has  performed  adequately,  and 
have  not  found  sufficient  reason  to  alter 
it.  We  will  continue  to  monitor  its 
performance  as  annual  information  from 
population  and  habitat  surveys  are 
available. 


2.  Sea  Ducks 

We  continue  to  be  concerned  about 
recent  population  trends  in  sea  ducks 
throughout  North  America.  Last  year, 
we  provided  a  report  titled  "Status  of 
Sea  Ducks  in  Eastern  North  America 
and  a  Review  of  the  Special  Sea  Duck 
Season  in  the  Atlantic  Flyway"  to  the 
Flyways.  This  report  summarized  our 
current  state  of  knowledge  regarding 
several  sea  duck  species  and  highlighted 
our  management  concerns.  In  light  of 
these  concerns,  we  requested  the 
Atlantic  and  Pacific  Flyways  to  review 
the  special  regulations  for  sea  duck 
seasons  ciurently  in  place  in  each 
Flyway.  hi  the  Atlantic  Flyway,  we 
continue  to  ask  the  Council  to  consider 
changes  to  sea  duck  seasons  and  to 
develop  management  goals  for  sea 
ducks.  In  the  Pacific  Flyway,  we 
encourage  the  Flyway,  and  particularly 
the  Sta*e  of  Alaska  to  give  consideration 
to  changes  in  existing  sea  duck 
regulations  in  light  of  current 
population  status  and  trends.  In 
addition,  we  continue  to  support  and 
encourage  participation  by  the  Atlantic 
and  Pacific  Flyways  in  the  development 
and  implementation  of  the  sea  duck 
joint  venture  to  address  management 
and  information  needs  for  this  luiique 
group  of  waterfowl  in  North  America. 

4.  Canada  Geese 

We  support  the  Atlantic  Fljrway 
Council's  position  that  hunting  seasons 
on  Atlantic  Population  (AP)  Canada 
Geese  remain  closed  until  the  breeding 
population  index  exceeds  60,000  pairs 
and  there  is  evidence  of  a  sustained 
population  recovery.  Following  the 
season  closure  in  1995  and  favorable 
production  in  1997  and  1998,  we  expect 
this  population  to  begin  expansion  and 
begin  to  show  an  increase  in  the 
breeding  pair  survey  index.  In  this 
context,  we  encourage  the  Council  to 
give  serious  consideration  to  specific 
criteria  for  resuming  the  hunting  season. 
Additionally,  if  these  criteria  are 
triggered  in  1999,  we  believe  that 
appropriate  regulatory  strategies  and 
harvest  controls  will  be  necessary  to 
effectively  manage  the  harvest  in  order 
to  prevent  harvest  levels  that  would 
deter  the  AP  from  making  a  full 
recovery  to  objective  levels. 

BILLING  CODE  4310-5S-P 
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1999  SCHEDULE  OF  REGULATIONS  MEETINGS  AND 
FEDERAL  REGISTER  PUBLICATIONS 


MARCH  13  -  PR0POSB3  RULB<«AKING 
\MTH  njBUC  0OMM9<T  PB9006 

BONG  JULY  2B  FOR  EARLY-SEASON 

nUMBAORKS  ft  SBPTBweeR  3 

FOR  LATE-SEASON  FRAMCWORKS 


MAY  21  -  SUPPLaOfr  AL 
PROPOSED  RULaWKJNG 


TRIBAL  REGULATIONS 


EARLY  SEASONS 


JUNE  1  -  TRIBAL  PROPOSALS 
CXJE  TO  TVC  SERVICE 


JUNEZ2«23-SBn«:E 
REGULATXX5  COMMTTS  UtEETINGS 


ALGUST  3  S  4  -  SERVCE 

REGULWXXS  OOfcMrrTE 

HCETING 


JULY  18  -  PROPOSED  RULE  FOR 
EARLY  &  LATE  SEASON  HUNTING 

REG ULAnONS  ON  CERTAIN 

FHDeRAL  INDWM  RESBf?VArK>e 

«  CEDB}  LANDS  MTH  neUC 

OOM)iB<r  PERKX)  BONG  JULY  27 


JULY  15  -  SUPPLSi»fT«.  PROPOSa) 

RULBAANNG  FOR  EARLY-SEASONS 

FRAfcCWORKS  WriM  PUBLIC  CO»*(»fT 

PB«00  eCMG  JULY  20 


AUGUST  23  •  SUPPiai»fT/^ 

PROPOSED  RULB*>WNG  FOR 

LArE-SEASONS  FRA»tVMDRKS  ATTH 

PU8UC  COIk*»fT  PSWX) 

BONG  SS^TBUBB)  3 


AUGUST  21  -  FINAL  RULBtHANNG 
AfcBONG  TTTLE  50  CFR  FOR 
EARLY  SEASONS  ON  CSJTAIN 

FEDERM.  IN0UV4  RESERVATIONS 
SCSIS}  LANDS 


AUGUST  X  -  FINAL 
EARLY-SEASONS  FRAMEWORKS 


SGPTEKBB?  27  -  FINAL 
LATE-SEASONS  FRAI«EV^C)RKS 


SEPTBuGBt  28  •  FINAL  RULBMAMNG 

A»»ONG  TTTLE  50  CFR  FOR 

LATE  SEASONS  ON  CETTTAIN 

FED6R/V.  INOAN  RESERVATKJNS 

tCeiED  LANDS 


AUGUST  3D  -  FMAL  RULBMAfONG 

A»eONG  TTTLE  50  CFR  FOR 

E/«LY  SEASONS 


SSTBwBBR  2B  •  FIN^ 

RULBiAAWNG  AMENDE*;  TTTLE 

50  CFR  FOR  LATE  SEASONS 


DATES  SHOWN  RELATIVE  TO  PUBLICATION 

OF  FEDERAL  REGISTER  DOCUMENTS 

ARE  TARGET  DATES 


[FR  Doc.  99-10961  Filed  4-30-99;  8:45  am] 
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The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federa   Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES 
EFFECT! 


30ING  INTO 
MAY  3,  1999 


AGRICULfTURE 
DEPARTIIIENT 
Agricultul'al  Marketing 
Service 

Oranges,  igrapefruit, 
tangerires,  and  tangelos 
grown  1 1 — 

Florida;  published  4-1-99 
DEFENSE    DEPARTMENT 
Federal  A:quisition  Regulation 
(FAR); 
Electror  ic  funds  transfer; 

published  3-4-99 
Executii'e  Order  12933, 

nondi  splacement  of 

qualifed  workers  under 

certaii  contracts; 

published  3-4-99 
Recruitnent  costs  principle; 

published  3-4-99 
Review  of  FAR 

reprei  lentations;  published 

3-4-9)  I 
Variation  in  quantity; 

published  3-4-99 
Waiver  Df  cost  or  pricing 

data   or  subcontracts; 

published  3-4-99 

ENVIROI^MENTAL 
PROTECtlON  AGENCY 

Air  pollutidn;  standards  of 
performance  for  new 
stationay  sources; 
Steel  plints;  electric  arc 
furnaces;  published  3-2-99 
Clean  Waer  Act; 
State  and  interstate  monies 
appropriation;  allotment 
formuas  revision; 
publisied  5-3-99 
FEDERAL 

COMMUt^CATIONS 
COMMISSION 
Common  Carrier  services; 
Mutual   Recognition 
Agre€  ments 

implementation  and  Global 
Mobihi  Personal 
Communication  by 
Satell  te  terminals; 
equip  nent  authorization 
process  streamlining; 
pubiislied  2-2-99 

FEDERAL)  MARITIME 
COMMISSION 

Mantime  Carriers  in  foreign 
commerce; 
Restrictik^e  foreign  shipping 

practi  ;es  and  controlled 

carries 


Correction;  published  5-3- 
99 
Practice  and  procedure; 
Miscellaneous  amendments 
Correction;  published  5-3- 
99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 
Electronic  funds  transfer; 

published  3-4-99 
Executive  Order  12933, 

nondisplacement  of 

qualified  workers  under 

certain  contracts; 

published  3-4-99 
Recruitment  costs  principle; 

published  3-4-99 
Review  of  FAR 

representations;  published 

3-4-99 
Variation  in  quantity; 

published  3-4-99 
Waiver  of  cost  or  pricing 

data  for  subcontracts; 

published  3-4-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products; 
New  drug  applications — 
Chlortetracycline 
hydrochloride;  published 
5-3-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing; 
Housing  for  Older  Persons 
Act  of  1995; 

implementation;  published 
4-2-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species; 

Flatwoods  salamander; 
published  4-1-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Peimanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 
Texas;  published  5-3-99 
Virginia;  published  5-3-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 
Electronic  funds  transfer; 

published  3-4-99 
Executive  Order  12933, 

nondisplacement  of 


qualified  workers  under 
certain  contracts; 
published  3-4-99 
Recruitment  costs  principle; 

published  3-4-99 
Review  of  FAR 
representations;  published 
3-4-99 
Variation  in  quantity; 

published  3-4-99 
Waiver  of  cost  or  pricing 
data  for  subcontracts; 
published  3-4-99 
NUCLEAR  REGULATORY 
COMMISSION 

Classified  information,  access 
and  protection;  conformance 
to  national  policies; 
published  4-1-99 
Practice  rules; 
Domestic  licensing 
proceedings — 
High-level  radioactive 
waste  disposal  at 
geologic  repository; 
correction;  published  4- 
2-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 
employees; 
Contributions  and 
withholdings;  weighted 
average  of  subscription 
charges;  published  4-1-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  advisers; 
Ohio  investment  advisers; 
transition  rule;  published 
4-1-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives; 
Bell  Helicopter  Textron,  Inc.; 

published  3-3-99 
McDonnell  Douglas; 
published  4-27-99 
Class  E  airspace;  correction; 

published  5-3-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety; 
Hazardous  liquid 
transportation — 
Breakout  tanks;  industry 
standards  adoption; 
published  4-2-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 

Grants  and  cooperative 
agreements;  availability,  etc.; 


Stakeholders;  recepients  of 
agricultural  research, 
education,  and  extension 
formula  funds  input 
requirements;  comments 
due  by  5-14-99;  published 
4-14-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  5-14- 
99;  published  4-29-99 
Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  5-10- 
99;  published  2-23-99 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
Northern  anchovy; 
comments  due  by  5-11- 
99;  published  3-12-99 

ENERGY  DEPARTMENT 

Contractor  employee 
protection  program;  criteria 
and  procedures;  comments 
due  by  5-14-99;  published 
3-15-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Magnetic  tape  manufacturing 

operations;  comments  due 

by  5-10-99;  published  4-9- 

99 
Polymer  and  resin  1 

production  facilities 

(Groups  I  and  IV)  and 

volatile  organic  compound 

(VOC)  emissions  from 

polyether  polyols 

production;  comments  due 

by  5-10-99;  published  3-9- 

99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 
California;  comments  due  by 

5-12-99;  published  4-12- 

99 
Colorado;  comments  due  by 

5-10-99;  published  4-8-99 
Idaho;  comments  due  by  5- 

13-99;  published  2-12-99 
Idaho;  correction;  comments 

due  by  5-13-99;  published 

4-13-99 
Iowa;  comments  due  by  5- 

12-99;  published  4-12-99 
Washington;  comments  due 

by  5-12-99;  published  4- 

12-99 
Air  quality  implementation 
plans;  VAVapproval  and 
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promulgation;  various 

States;  air  quality  planning 

purposes;  .designation  of 

areas: 

Georgia;  comments  due  by 

5-12-99;  published  4-12- 

99 
Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 

due  by  5-10-99;  published 

3-24-99 
Radiation  protection  programs: 

Rocky  Flats  Environmental 
Technology  Site; 
transuranic  waste 
characterization  systems 
and  processes;  EPA 
inspection  dates; 
comments  due  by  5-10- 
99;  published  4-16-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  5-12-99;  published 
4-12-99 
Water  programs: 
Oil  pollution;  non- 
transportation-related 
facilities  prevention  and 
response;  comments  due 
by  5-10-99;  published  4-8- 
99 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations — 
Chartered  territories; 
comments  due  by  5-10- 
99;  published  12-16-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Wireline  services  offering 

advanced 

telecommunications 

capability;  deployment; 

comments  due  by  5-13- 

99;  published  4-30-99 
Radio  stations;  table  of 
assignments: 
Colorado;  comments  due  by 

5-10-99;  published  3-25- 

99 
Minnesota;  comments  due 

by  5-10-99;  published  3- 

25-99 
Montana;  comments  due  by 

5-10-99;  published  3-25- 

99 
Nebraska;  comments  due  by 

5-10-99;  published  3-25- 

99 
Nevada;  comments  due  by 

5-10-99;  published  3-25- 

99 


New  Hampshire;  comments 
due  by  5-10-99;  published 
3-25-99 
New  Mexico;  comments  due 
by  5-10-99;  published  3- 
25-99 
New  York;  comments  due 
by  5-10-99;  published  3- 
25-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Gastroenterology  and 
urology  devices — 
Extracorporeal  shock 
wave  lithotripter; 
reclassification; 
comments  due  by  5-10- 
99;  published  2-8-99 
Sunlamp  products 
performance  standard; 
recommended  exposure 
schedule  and  health 
warnings  requirements; 
comments  due  by  5-10- 
99;  published  2-9-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Coal  management: 
Regional  coal  leasing;  public 
participation  and  regional 
coal  team  meetings; 
Federal  Advisory 
Committee  Act  exemption; 
comments  due  by  5-10- 
99;  published  3-11-99 
Minerals  management: 
Mining  claims  under  general 
mining  laws;  surface 
management;  comments 
due  by  5-10-99;  published 
2-9-99 

Correction;  comments  due 
by  5-10-99;  published 
3-1-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
National  wildlife  refuge 
system: 

Lead  Free  Fishing  Areas; 
fishing  sinkers  and  jigs 
made  with  lead;  prohibited 
use;  comments  due  by  5- 
13-99;  published  4-13-99 
JUSTICE  DEPARTMENT 
Federal  Prison  Industries 
Agency's  ability  to  accomplish 
its  mission;  standards  and 
procedures;  comments  due 
by  5-10-99;  published  3-10- 
99 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Rulemaking  procedures  and 
producer  referendum; 
comments  due  by  5-14-99; 
published  4-14-99 
NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  wastes,  high-level; 
disposal  in  geologic 
repositories: 


Yucca  Mountain,  NV; 
comments  due  by  5-10- 
99;  published  2-22-99 
Correction;  comments  due 
by  5-10-99;  published 
2-24-99 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  investment 
companies: 

Miscellaneous  amendments; 
comments  due  by  5-14- 
99:  published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Mississippi;  comments  due 

by  5-10-99;  published  2-9- 

99 
Ports  and  waterways  safety: 
Los  Angeles  and  Long 

Beach;  port  access  route 

study;  comments  due  by 

5-10-99;  published  3-11- 

99 
Tongass  Narrows  and 

Ketchikan  HartDor,  AK; 

speed  limit;  safety  zone 

redesignated  as 

anchorage  ground; 

comments  due  by  5-10- 

99:  published  3-25-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell  Helicopter  Textron 
Canada;  comments  due 
by  5-10-99;  published  3-9- 
99 
Pratt  &  Whitney;  comments 
due  by  5-14-99:  published 
3-15-99 
Class  C  airspace;  comments 
due  by  5-13-99;  published 
3-25-99 
Class  E  airspace;  comments 
due  by  5-10-99;  published 
4-5-99 
Jet  routes;  comments  due  by 
5-10-99:  published  3-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Transportation  Equity  Act  for 
21st  Century; 
implementation — 
Commercial  motor  carrier 

safety  assistance 

program;  State 

responsibility;  comments 

due  by  5-10-99; 

published  3-9-99 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcholic  beverages: 


Distilled  spirits,  wine,  and 
malt  beverages;  labeling 
and  advertising — 
Fill  standards;  comments 

due  by  5-10-99; 

published  4-12-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Group  health  plans; 
continuation  coverage 
requirements;  comments 
due  by  5-14-99;  published 
2-3-99 

Income  taxes: 
Mart<-to-market  accounting 
for  dealers  in  commodities 
and  traders  in  securiti  es 
or  commodities: 
comments  due  by  5-13- 
99:  published  1-28-99 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 
Au  pair  programs;  oversight 
and  general  accountability; 
comments  due  by  5-13- 
99;  published  4-13-99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpM 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  440/P.L.  106-22 

Microloan  Program  Technical 
Corrections  Act  of  1999  (Apr. 
27,  1999;  113  Stat.  36) 

H.R.  911/P.L.  106-23 

To  designate  the  Federal 
building  located  at  310  New 
Bern  Avenue  in  Raleigh.  North 
Carolina,  as  the  "Terry 
Sanford  Federal  Building". 
(Apr.  27.  1999:  113  2'f\.  38) 

S.  388/P.L.  106-24 

To  authorize  the  establishment 
of  a  disaster  mitigation  pitot 


IV 
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prograrrt  in  the  Small  Business 
Admlnisjration.  (Apr.  27.  1999; 

39) 

April  22,  1999 


113  Sta. 
Last  List 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  ia  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  [public  laws.  To 
subscnb)^,  send  E-mail  to 
llstproc6lucky.fed.gov  with 
the  text  Imessage: 

subscriN  PUBLAWS-L  Your 

Name. 

Note:  Tils  service  is  strictly 
for  E-mj  il  notification  of  new 
public  laws.  The  text  of  laws 
available  through  this 
PENS  cannot  respond 
lie  Inquiries  sent  to 


Is  not 
service 
to  speci 
this 


add  ess 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 
Title  Stock  Numi>er  Price       Revision  Date 


1,  2  (2  Reserved)  (869-034-00001-1) 5.00 

3  (1997  Compilation 
and  Parts  100  and 
101)  (869-038-00002-4)  .. 


20.00 
7.00 

37.00 
26.00 


4  (869-034-00003-7)  .. 

5  Parts: 

1-699  (869-038-00004-1)  .. 

700-1199  (869-034-00005-3)  .. 

1200-End,  6(6 
Reserved) (869-038-00006-7)  .. 

7  Parts: 

1-26  (869-038-00007-5) 25.00 

27-52  (869-038-00008-3) 32.00 

53-209 (869-038-00009-1) 20,00 

210-299 (869-038-00010-5) 47.00 

300-399 (869-038-0001 1-3) 25.00 

400-699 (869-038-00012-1) 37.00 

700-899 (869-038-00013-0) 32.00 

900-999 (869-038-00014-8) 41.00 

1000-1199  (869-034-00015-1) 44.00 

1200-1599  (869-038-00016-4) 34.00 

1600-1899  (869-034-00017-7) 58.00 

1900-1939  (869-038-00018-1) 19.00 

1940-1949  (869-038-00019-9) 34.00 

1950-1999  (869-038-00020-2) 41.00 

200(>-End (869-038-00021-1) 27.00 


5  Jan.  1,  1998 

'Jan.  1.  1999 
sjan.  1.  1998 

Jan.  1.  1999 
Jan.  1,  1998 


44.00   Jan.  1,  1999 


Jan.  1,  1999 
Jan.  1,  1999 
Jan,  1.  1999 


Jan,  1. 
Jan.  1. 
Jan.  1. 
Jan.  1. 
Jan.  1, 
Jan.  1. 


1999 
1999 
1999 
1999 
1999 
1998 
Jan.  1.  1999 
Jan.  1.  1998 


Jan. 
Jon. 


1999 
1999 


8  (869-038-00022-9) 

9  Pdrtsi 

1-199  ..'. (869-038-00023-7) 

•200-End  (869-038-00024-5) 

10  Parts: 

0-50  (869-034-00025-8) 

51-199 (869-038-00026-1) 

200-499 (869-038-00027-0) 

500-End  (869-038-00028-8) 


36.00 

42.00 
37.00 

39.00 
34.00 
33.00 
43.00 


11  (869-038-0002-6)  20.00 

12  Parts: 

1-199  (869-038-00030-0) 17.00 


Jan.  1,  1999 
Jan.  1,  1999 

Jan.  1.  1999 


Jan.  1.  1999 
Jan.  1.  1999 

Jan.  1,  1998 

Jan.  1.  1999 

Jan.  1,  1999 

Jan.  1.  1999 

Jan.  1,  1999 


200-219 (869-038-00031-8) 

220-299 (869-038-00032-6) 

300-499 (869-038-00033-4) 

500-599 (869-038-00034-2) 

600-End  (869-034-00035-5) 


20.00 
40.00 
25.00 
24.00 
44.00 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


1999 
1999 
1999 
1999 
1999 
1998 


13  (869-038-00036-9) 25.00        Jan.  1,  1999 


Title  Stock  Number 

14  Parts: 

1-59  (869-038-00037-7) 

60-139 (869-038-00038-5) 

140-199 (869-038-00039-3) 

20O-1 199  (869-034-00040-1) 

1200-End (869-038-0004 1-5) 

15  Parts: 

•0-299  (869-038-00042-3) 

300-799 (869-038-00043-1) 

800-End  (869-038-00044-0) 

16  Parts: 

0-999  (869-038-O0045-8) 

"lOOO-End  (869-038-00046-6) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-End  (869-034-00050-9) 

18  Parts: 

1-399  (869-034-00051-7) 

400-End  (869-034-00052-5) 

19  Parts: 

1-140  (869-034-00053-3) 

141-199 (869-034-00054-1) 

200-End  (869-034-00055-0) 

20  Parts: 

1-399  (869-034-00056-8) 

400-499 (869-034-00057-6) 

500-End  (869-034-00058-4) 

21  Parts: 

1-99  (869-034-O0059-2) 

100-169 (869-034-00060-6) 

170-199 (869-034-00061-4) 

200-299 (869-034-00062-2) 

300-499 (869-034-00063-1) 

500-599 (869-O34-00064-9) 

600-799  (869-034-00065-7) 

800-1299  (869-034-00066-5) 

1300-End (869-034-00067-3) 

22  Parts: 

1-299  (869-034-00068-1) 

300-End  (869-034-O0069-0) 

23  (869-O34-0007O-3) 

24  Parts: 

0-199  (869-034-00071-1) 

200-499 (869-034-00072-0) 

500-699  (869-034-00073-8) 

700-1699  (869-034-00074-^) 

1700-End (869-O34-O0075-4) 

25  (869-034-00076-2) 

26  Parts: 

§§1.0-1-1.60  (869-034-00077-1) 

§§1.61-1.169 (869-034-00078-9) 

§§1.1 70-1 .300 (869-034-00079-7) 

§§1.301-1.400 (869-034-00080-1) 

§§  1 ,401-1 .440  (869-034-00081-9) 

§§  1.441-1.500  (869-034-00082-7) 

§§1.501-1.640 (869-034-00083-5) 

§§1.641-1.850 (869-034-00084-3) 

§§1.851-1,907  (869-034-00085-1) 

§§1.908-1.1000  (869-034-00086-0) 

§§1.1001-1.1400  (869-034-00087-8) 

§§1.1401-End  (869-034-O0088-<b) 

2-29  (869-034-00089-4) 

30-39  (869-034-00090-8) 

40-49  (869-034-00091-6) 

50-299 (869-034-00092-4) 

300-499 (869-034-00093-2) 

500-599 (869-034-00094-1) 

600-End  (869-034-00095-9) 

27  Parts: 

1-199  :...  (869-034-00096-7) 


Price       Revision  Date 


50.00 
42.00 
17.00 
29.00 
24.00 

25.00 
36.00 
24.00 

32.00 
37.00 

27.00 
32.00 
40,00 

45.00 
13,00 

34.00 
33.00 
15.00 

29.00 

28.00 
44.00 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
32.00 
12.00 

41.00 
31.00 

25.00 

32.00 
28.00 
17.00 
45.00 
17.00 

42.00 

26.00 
48.00 
31.00 
23.00 
39.00 
29.00 
27.00 
32.00 
36.00 
35.00 
38.00 
51.00 
36.00 
25.00 
16.00 
19.00 
34.00 
10,00 
9.00 

49.00 


Jan 
Jon 
Jon, 
Jan. 
Jon. 

Jan. 
Jan, 
Jan. 

Jan 
Jon. 

Apr 
Apr 
Apr 

Apr 
Apr 

Apr 
Apr 
Apr 

Apr 
Apr 
Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 
Apr 

Apr 

Apr 

Apr 
Apr 
Apr 
Apr 

Apr 

Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Aor 
Apr 
Apr 


1999 
.  1999 

1999 
.  1998 
.  1999 

,  1999 

1999 

.  1999 

1999 
.  1999 

.  1998 
.  1998 
.  1998 

.  1998 
.  1998 

.  1998 
.  1998 
.  1998 

.  1998 
,  1998 
.  1998 

.  1998 

,  1998 

1998 

1998 

,  1998 

,  1998 

1998 

,  1998 

,  1998 

,  1998 
,  1998 

,  1998 


1998 
1998 
1998 
1998 
1998 

1998 


1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


Apr.  1.  1998 


VI 
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Title 

200-End 

28  Part 

0-42  ... 
43-end 


Stock  Number 


Price 


.(869-034-00097-5) 17.00 

'.  (869-034-00098-3) 36.00 

(869-034-00099-1)  30.00 


Revision  Date 

'Apr.  1,  1998 

July  1,  1998 
July  1,  1998 


(869-034-00100-9) 26.00 

(869-034-00101-7) 12.00 

(869-034-00102-5) 40.00 

(869-034-00 103-3) 20.00 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


29  Parti 

0-99  .... 
100-499 
500-899 
900-189^ 
1900-1910  (§§1900  to 

1910.9)9)  (869-034-00104-1) 44.00        July  1,  1998 

1910  (§§ 

end) 
1911-1 
1926 
1927-£nd 


1910.1000  to 


192  5 


(869-034-00105-0) 27.00 

(869-034-00106-8) 17.00 

(869-034-00107-6) 30.00 

(869-034-00108-4) 41.00 


July  1 
July 
July 
July 


1,  1 


1998 
1998 
1998 
998 


30  Partaj: 

1-199  . 
200-699 
700-£nd 

31  Parts: 

0-199  .. 
200-End 

32  Parts : 

1-39.  Vol 
1-39.  Vol 
1-39.  Vol 
1-190  .. 
191-399 
400-629 
630-699 
700-799 
800-End 


.  (869-034-00109-2) 33.00 

.(869-034-00110-6) 29.00 

.(869-034-00111-4) 33.00 

.(869-034-00112-2) 20.00 

.(869-034-00113-1) 46.00 

15.00 

19.00 

18.00 

(869-034-00114-9) 47.00 

(869-034-00115-7) 51.00 

.  (869-^)34-00116-5) 33.00 

(869-034-00117-3) 22.00 

(869-034-00118-1) 26.00 

(869-034-00119-0) 27.00 


July  1.  1998 
July  1,  1998 
July  1,  1998 


July  1. 
July  1, 


1998 
1998 


2  July 

2  July  1 

2  July  1 

July  1 

July  1 

July  1 

"July  1 


1,  1 


984 
1984 
1984 
1998 
1998 
1998 
1998 


33  Parts: 

1-124  .. 
125-199 
200-End 


34  Parts 

1-299  .. 
300-399 
400-End 


,  (869-034-00120-3)  29.00 

(869-034-00121-1) 38.00 

(869-034-00122-0) 30.00 

(869-034-00123-8) 27.00 

(869-034-00124-6) 25.00 

(869-034-00125-4) 44.00 


July  1,  1998 
July  1,  1998 

July  1.  1998 
July  1.  1998 
July  1.  1998 

July  1.  1998 
July  1.  1998 
July  1,  1998 


35 


(869-034-00126-2) 14.00        July  1.  1998 


36  Parts 

1-199  .. 
200-299 
300-End 

37 

38  Parts 

0-17  

18-End  . 

39  


(869-034-00127-1) 20.00  July  1,  1998 

(869-034-00128-9) 21.00  July  1.  1998 

(869-034-00129-7) 35.00  July  1,  1998 

(869-034-00130-1) 27.00  July  1,  1998 


(869-034-00131-9) 34.00 

(869-034-00132-7) 39.00 

(869-034-00133-5) 23.00 


July  1 
July  1 

July  1.  1998 


1998 
1998 


40  Parts 

1-49  

50-51  ... 
52  (52.01 
52(52.10 
53-59  .. 

60  

61-62  .. 

63  

64-71  .. 
72-80  .. 
81-85  .. 

86  

87-135  . 
136-149 
150-189 
190-259 
260-265 


(869-034-00134-3) 31.00 

(869-034-00135-1)  24.00 

52.1018) (869-034-00136-0) 28.00 

9-End)  (869-034-00137-8) 33.00 

(869-034-00138-6)  17.00 

(869-034-00139-4) 53.00 

(869-034-00140-8) 18.00 

(869-034-00141-6)  57.00 

(869-034-00142-4)  11.00 

(869-034-00143-2) 36.00 

(869-034-00144-1) 31.00 

(869-034-00144-9) 53.00 

(869-034-00146-7) 47.00 

(869-034-00147-5) 37.00 

(869-034-00148-3) 34.00 

(869-034-00149-1) 23.00 

(869-034-00150-9) 29.00 


July  1, 

July  1. 

July  1. 

July  1, 

July  1, 

July  1, 

July  1, 


1998 
1998 
1998 
1998 
1998 
1998 
1998 


July  1,  1998 
July  1,  1998 
July  1.  1998 
July  1.  1998 
July  1,  1998 
July  1,  1998 
July  1.  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


Title 


Stocit  Number 


Price       Revision  Date 


266-299 (869-034-00151-3) 

300-399 (869-034-00152-1) 

400-424 (869-034-00153-0) 

425^99 (869-034-00154-8) 

700-789 (869-034-00155-6) 

790-End  (869-034-00156-4) 

41  Chapters: 

1,  1-1  to  1-10 

1,  1-11  to  Appendix.  2  (2  Reserved) 

3-6 

7  

8  

9  

10-17  

18.  Vol.  I,  Parts  1-5  

18,  Vol.  II,  Parts  6-19 

18,  Vol.  Ill,  Parts  20-52 

19-100  

1-100  (869-034-00157-2) 

101  (869-034-00158-1) 

102-200 (869-034-00158-9)  , 

201-End  (869-034-00160-2)  , 

42  Parts: 

1-399  (869-034-00161-1)  . 

400-429 (869-034-00162-9)  . 

430-End  (869-034-00163-7)  . 

43  Parts: 

1-999  (869-034-00164-5)  . 

1000-end  (869-034-00165-3)  . 


33.00 
26.00 
33.00 
42.00 
41.00 
22.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
13.00 
37.00 
15.00 
13.00 

34.00 
41.00 
51.00 

30.00 
48.00 


44  

45  Parts: 

1-199  (869-034-00167-0) 

200-499 (869-034-00168-8) 

500-1199  (869-034-00169-6) 

1200-End (869-034-00170-0) 

46  Parts: 

1-40  (869-034-00171-8) 

41-69 (869-034-00172-6) 

70-89  (869-034-00173-4) 

90-139 (869-034-00174-2) 

140-155 (869-034-00175-1) 

156-165 (869-034-00176-9) 

166-199 (869-034-00177-7) 

200-499 (869-034-00178-5) 

500-End  (869-034-00179-3) 

47  Parts: 

0-19  (869-034-00180-7) 

20-39  (869-034-00181-5) 

40-69  (869-034-00182-3) 

70-79  (869-034-00183-1) 

80-End  (869-034-00184-0) 

48  Chapters: 

1  (Parts  1-51)  (869-034-00185-8) 

1  (Parts  52-99)  (869-034-00186-6) 

2  (Parts  201-299)  (869-034-00187-4) 

3-6 (869-034-00188-2) 

7-14  (869-034-00189-1) 

15-28  (869-034-00190-4) 

29-End  (869-034-00191-2) 

49  Parts: 

1-99  (869-034-00192-1) 

100-185 (869-034-00193-9) 

186-199 (869-034-00194-7)  , 

200-399 (869-034-00195-5)  , 

400-999 (869-034-00196-3)  , 

1000-1199  (869-034-00197-1) 

1200-End (869-034-00198-0)  , 

50  Parts: 

1-199  (869-034-00199-8)  , 

200-599 (869-034-00200-5)  . 

600-End  (869-034-00201-3)  . 


30.00 
18.00 
29.00 
39.00 

26.00 
21.00 
8.00 
26.00 
14.00 
19.00 
25.00 
22.00 
16.00 

36.00 
27.00 
24.00 
37.00 
40.00 

51.00 
29.00 
34.00 
29.00 
32.00 
33.00 
24.00 

31.00 
50.00 
11.00 
46.00 
54.00 
17.00 
13.00 

42.00 
22.00 
33.00 


July  1. 

July  1. 

July  1. 

July  1. 

July  1, 

July  1. 

3July  1, 
3  July  1, 
3  July  1. 
3  July  1, 
3  July  1, 
3  July  1, 
3  July  1, 
3  July  1, 
3  July  1, 
3  July  1, 
3  July  1. 

July  1. 

July  1. 

July  1. 

July  1, 

Oct.  1. 
Oct.  1. 
Oct.  1. 

Oct.  1, 
Oct.  1. 


(869-034-00166-1) 48.00        Oct.  1. 


Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1. 

Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1, 

Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 

Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 


998 
998 
998 
998 
998 
998 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
998 
998 
998 
998 

998 
998 
998 

998 
998 

998 

998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 

998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 

998 
998 
998 
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Vll 


Title  Stock  Numt>er  Price       Revision  Date 

CFR  Index  and  Findings 
Aids  (869-034-00049-6) 46.00        Jan.  1,  1998 

Complete  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-time  mailing)  264.00  1 996 

'  Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2  The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  Issued  as  of  July  1,  1984,  containing 
those  ports. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  o  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

"No  amendments  to  this  volume  v^ere  promulgated  during  the  period  July 
1,  1997  to  June  30,  1998.  The  volume  issued  July  1.  1997.  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  Jonuary 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 
1.  1997  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  1997,  through  April  1.  1998.  The  CFR  volume  issued  as  of  April  1,  1997, 
should  be  retained. 


Vlll 


This 
Federal 
dates 
comme<jt 
agency 


able  is  used  by  the  Office  of  the 
Register  to  compute  certain 
as  effective  dates  and 
deadlines,  which  appear  in 
locuments.  In  computing  these 


s  ich 


Da 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— MAY  1999 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


E  OF  FR 


PUf  LIGATION 


May  3 


May  4 


Mays 


^  ay  6 


^ay7 


N/ay  10 


ly/ay  11 


May  12 


Wiy  13 


^ky  14 


Viy  17 


Miy  18 


Miy  19 


M  ly  20 


Miy21 


M  ly  24 


Ml  ly  25 
Ml  ly  26 
Mi  ly  27 
Mi  ly  28 


15  DAYS  AFTER 
PUBLICATION 


May  18 


May  19 


May  20 


May  21 


May  24 


May  26 


May  26 


May  27 


May  28 


June  1 


June  1 


June  2 


June  3 


June  4 


June  7 


June  8 


June  10 
June  10 
June  1 1 


June  14 


30  DAYS  AFTER 
PUBLICATION 


June  2 


June  3 


June  4 


June  7 


June  7 


June  9 


June  10 


June  1 1 


June  14 


June  14 


June  16 


June  17 


June  18 


June  21 


June  21 


June  23 


June  24 
June  25 
June  28 
June  28 


45  DAYS  AFTER 
PUBLICATION 


June  17 


June  18 


June  21 


June  21 


June  21 


June  24 


June  25 


June  28 


June  28 


June  28 


July  1 


July  2 


July  6 


July  6 


July  6 


July  8 


July  9 
July  12 
July  12 
July  12 


60  DAYS  AFTER 
PUBLICATION 


July  2 


July  6 


July  6 


July  6 


July  6 


July  9 


July  12 


July  12 


July  12 


July  13 


July  16 


July  19 


July  19 


July  19 


July  20 


July  23 


July  26 
July  26 
July  26 
July  27 


90  DAYS  AFTER 
PUBLICATION 


August  2 


August  2 


August  3 


August  4 


August  5 


August  9 


August  9 


August  10 


August  1 1 


August  12 
August  16 


August  16 


August  17 


August  18 


August  19 


August  23 


August  23 
August  24 
August  25 
August  26 


A^t^dU  ^.  ^W 


t 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 


Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 

(Bct-  mm) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months;  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscnption  Order  Form 


Order  Processing  Code: 

*5419 


I I  Yll(iS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Charge  your  order.   Jjjli 

It's  Easy!  ^W^W 

To  fax  your  orders  (202)  512-2250 
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Federal  Register 

Vol.  64,  No.  85 
Tuesday,  May  4,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  96-016-36] 
RIN  057»-AA83 

Karnal  Bunt;  Reclassification  of 
Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  Karnal 
bunt  regulations  by  removing  the 
restricted  and  surveillance  area 
categories  of  regulated  areas  and 
replacing  them  with  a  single 
classification.  As  part  of  this  change  in 
the  regulations,  we  are  releasing  from 
regulation  most  of  the  areas  that  had 
been  designated  as  restricted  areas  for 
seed;  removing  the  prohibition  on 
planting  wheat,  durum  wheat,  and 
triticale  in  fields  associated  with  Karnal 
bimt;  and  removing  the  cleaning 
requirement  for  vegetables  grown  in 
those  fields.  Removing  those  areas  that 
had  been  designated  as  restricted  areas 
for  seed  from  the  regulations  greatly 
reduces  the  total  area  in  the 
southwestern  United  States  that  is 
regulated  for  Karnal  bimt,  and  removing 
the  planting  prohibition  and  the 
vegetable  cleaning  requirement  eases 
restrictions  on  field  owners  in  the 
regulated  areas.  We  are  also  amending 
the  list  of  regulated  areas  to  add  several 
fields  or  areas  in  three  Arizona  coimties 
to  the  list  of  regulated  areas.  These 
additions  to  the  list  of  regulated  areas 
are  necessary  due  to  the  detection  of 
bimted  kernels  in  fields  in  those 
coimties  during  1998. 
EFFECTIVE  DATE:  April  28,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer, 


Domestic  and  Emergency  Programs, 
PPQ,  APHIS.  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  telephone 
(301)  734-8899;  fax  301-734-8584;  e- 
mail:  Stephen.R.Poe@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Karnal  bunt  is  a  fungal  disease  of 
wheat  {Triticum  aestivum),  durum 
wheat  (.Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Karnal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores,  primarily  through  the 
movement  of  infected  seed.  In  the 
absence  of  measures  taken  by  the  U.S. 
Department  of  Agriculttire  (USDA)  to 
prevent  its  spread,  the  establishment  of 
Karnal  bunt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  markets.  The  regulations 
regarding  Karnal  bunt  in  the  United 
States  are  set  forth  in  "Subpart — Kamal 
Bunt"  (7  CFR  301.89-1  through  301.89- 
16,  referred  to  below  as  the  regulations). 

On  March  9,  1999,  we  published  in 
the  Federal  Register  (64  FR  11392- 
11401,  Docket  No.  96-016-34)  a 
proposed  rule  to  amend  the  regulations 
by  simpUfying  the  classification  criteria 
for  regulated  articles;  removing  the 
prohibition  on  planting  wheat,  durum 
wheat,  and  triticale  in  fields  associated 
with  Kamal  bunt;  and  modifying  the 
descriptions  of  the  regulated  areas  in 
Arizona,  California,  New  Mexico,  and 
Texas  to  reflect  the  elimination  of  the 
restricted  area  for  seed  classification 
and  to  add  new  areas  of  Arizona  in 
which  bunted  kernels  were  detected 
during  sampling  conducted  in  1998.  We 
also  proposed  to  remove  the 
requirement  for  cleaning  soil  and  plant 
debris  from  vegetable  crops  grown  in 
fields  associated  with  Kamal  bunt. 

We  solicited  conunents  concerning 
our  proposal  for  30  days  ending  April  8, 
1999.  We  received  six  comments  by  that 
date.  They  were  from  State  agricultm-al 
agencies,  a  State  wheat  commission,  and 
a  grain  and  seed  company.  All  six 
commenters  supported  the  proposed 
rule.  Five  of  those  commenters  did, 
however,  raise  issues  related  to  the 
proposed  rule  or  the  Karnal  bunt 
program.  Those  issues  are  discussed 
below. 


Deregulation 

Comment:  The  final  mle  should  state 
that  a  regulated  field  will  be  released 
from  regulation  once  it  has  produced  a 
Kamal  bunt  host  crop  that  tests  negative 
for  spores  and  bunted  kemels. 

Response:  Although  we  have  not 
made  the  change  suggested  by  the 
commenter  in  this  final  rule,  we  are 
considering  that  suggestion  as  an  option 
for  the  future,  especially  with  regard  to 
the  fields  that  were  determined  in  1996 
to  have  been  planted  with  seed  from  a 
lot  found  to  contain  a  bimted  wheat 
kernel,  since  no  bunted  kemels  were 
found  in  wheat  grown  in  those  fields. 
Because  the  planting  of  Kamal  bunt  host 
crops  in  regulated  fields  will  only  how 
be  possible  as  a  result  of  this  final  mle, 
the  first  host  crop  could  not  be  planted 
until  the  fall  of  1999  and  would  not  be 
harvested  until  the  spring  of  2000.  We 
will  use  that  time  to  consider  the 
opportunities  that  we  may  have  for 
further  deregulation  such  as  that 
suggested  by  the  commenter.  In  the 
event  that  we  determine  that  it  would  be 
appropriate  to  pursue  a  deregulatory 
approach  such  as  that  suggested  by  the 
commenter,  we  will  initiate  rulemaking 
to  amend  the  regulations  in  time  for  the 
results  of  post-harvest  testing  in  the 
spring  of  2000  to  be  taken  into  account. 

Comment:  APHIS  should  provide 
producers  with  a  description  of  the 
long-term  future  of  the  Kamal  bunt 
regulations  that  includes  the  specifics  of 
a  regulatory  protocol  for  the  eventual 
deregulation  of  Kamal  bunt. 

Response:  We  cannot,  at  the  present 
time,  predict  the  long-term  future  of  the 
Kamal  bunt  regulations  or  specify  a 
regulatory  protocol  for  the  eventual 
deregulation  of  Kamal  bunt. 
Outstanding  issues,  most  notably  the 
continuing  discussions  with  our  trading 
partners  as  to  whether  Kamal  bunt 
should  be  regarded  as  a  quarantine  pest 
or  a  grading  issue,  make  it  difficult  to 
predict  with  any  degree  of  certainty 
what  our  regulations  might  look  like  in 
the  future.  In  addition,  as  noted  in  the 
response  to  the  previous  comment,  we 
are  exploring  whether  there  may  be 
opportunities  for  further  deregulation. 
Our  continuing  Kamal  bunt  program,  as 
well  as  any  changes  that  might  be  made 
to  it  in  the  future,  will  be  guided  by  the 
program's  stated  objectives  of  protecting 
export  markets,  protecting  producers  in 
uninfected  areas,  and  providing  as  many 
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optioris  as  possible  for  producers  in 
regula  ed  areas. 

Timeli  ness  of  Regulations 

Con  ment:  The  1999  growing  season 
regiila  ory  protocols  must  be  provided 
in  ord(  t  for  growers  to  be  able  to  make 
educated  decisions  about  their 
production  and  contract  plans  for  the 
comin  ;  year. 

onse:  We  have  made  every  effort 
that  this  final  rule  is 
blis  led  and  effective  prior  to  the 
harvest  season.  By  doing  this,  we 
only  relieve  restrictions  on  the 
movenient  of  grain  and  seed  harvested 
i  ireas  released  from  regulation, 
will  also  ensure  that  this  rule  is 
with  ample  time  for  growers  to 
to  consider  their  options  prior  to 
planting  season. 
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.  The  deregulation  of  areas 
to  be  legitimate  as  long  as 
and  timely  surveys  will  be 
to  ensure  that  the  boundaries 
igulated  area  adequately 

the  infected  area.  However, 
Survey  protocol  for 
Kamal  bunt  outside  of 
areas  does  not  appear  to  be 
e  for  those  purposes,  especially 
where  spores  have  been  found, 
sely,  another  commenter  stated 
grain  produced  in  the  areas 
from  regulation  should  not  be 
to  more  stringent  tests  than 
any  other  non-regulated  area 
ijinited  States.) 
nse:  We  agree  that  there  is  a 
maintaining  adequate 
surveys  and  detection 
In  addition  to  the  survey  and 
activities  that  are  carried  out 
)f  the  regulatory  program  within 
3as  of  Arizona,  California,  New 
and  Texas  that  have  been 

as  regulated  areas,  we  will 
to  conduct  our  National 
of  all  wheat  production  areas  in 
'  States  in  order  to  gather 
about  the  presence  or 
of  Karnal  bunt.  In  the  National 
composite  wheat  samples  are 

in  proportion  to  wheat 
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to  the  export  trade  and 
information  about  potential 
in  new  areas.  Therefore,  we 
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and  National  Survey  activities 
to  provide  the  assurances 
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sought  by  the  commenter  and  by  our 
trading  partners  regarding  the  Kamal 
bunt  status  of  areas  released  from 
regulation,  as  well  as  areas  outside  the 
regulated  areas. 

Testing 

Comment:  The  bunted  kernel 
standard  for  the  movement  of  grain  from 
regulated  areas  is  a  concern  because 
most  of  oiu  trading  partners  have  not 
recognized  that  standard.  The  standard 
for  movement  should  not  place  our 
exports  in  jeopardy,  as  that  would  be  in 
conflict  with  the  Kamal  bunt  program's 
stated  objective  of  protecting  export 
markets.  To  that  end,  operational 
procedures  should  be  developed  that 
define  the  testing  methodology  and  mat 
new  technologies  should  be  considered 
that  meet  that  objective. 

Response:  Although  our  use  of  the 
bunted  kernel  standard  was  not  among 
the  issues  raised  in  the  proposed  rule, 
we  would  like  to  respond  to  this 
comment  by  stating  that  we  are 
ciurently  engaged  in  discussions  with 
our  trading  partners  regarding  the 
appropriateness  of  using  the  bunted 
kernel  standard — as  opposed  to  a 
teliospore  standard — to  certify  grain  for 
international  movement.  Considerations 
such  as  new  technologies  and 
operational  procedures  that  define 
testing  methodology  are  part  of  those 
discussions.  Using  the  bunted  kernel 
standard,  which  we  have  followed  since 
1997,  is  consistent  with  our  conclusion 
that  the  detection  of  spores  alone  does 
not  allow  us  to  make  a  conclusive 
determination  that  Karnal  bunt  disease 
is  present  in  an  area  or  article,  but  we 
believe  that  we  must  take  the  concerns 
of  our  trading  partners  seriously  if  we 
are  to  continue  to  protect  our  grain 
export  markets.  To  that  end,  we  are 
preparing  a  position  paper  on  the  use  of 
the  bunted  kernel  standard  as  opposed 
to  a  teliospore  standard.  That  position 
paper,  and  our  trading  partners' 
response  to  it,  will  be  used  as  we 
continue  our  consideration  of  this  issue. 

Quarantine  Status  of  Kamal  Bunt 

Comment:  Karnal  bunt  is  not  a 
dangerous  plant  pest,  and  the  USDA  has 
failed  to  educate  the  United  States' 
trading  partners  as  to  the  insignificance 
of  the  disease. 

Response:  The  position  that  Karnal 
bunt  is  a  grading  or  quality  issue  rather 
than  a  quarantine  issue  is  one  that  has 
been  discussed  in  international  trade 
and  scientific  circles.  Indeed,  we  have 
raised  that  issue  at  every  opportunity 
with  our  trading  partners.  However, 
until  such  time  as  our  trading  partners 
view  the  disease  as  a  grading  issue 
rather  than  a  quarantine  issue,  we 


believe  that  it  will  be  necessary  to 
continue  our  Kamal  bunt-related 
regulatory  activities  and  restrictions  in 
order  to  protect  our  international 
agricultural  standing. 

Compensation 

Comment:  Compensation  should 
continue  to  be  made  available  to 
growers  located  in  the  areas  that  remain 
under  regulation. 

Response:  The  issue  of  compensation 
was  not  raised  in  the  proposed  rule  and 
is,  therefore,  outside  the  scope  of  this 
final  rule.  Rather,  compensation  has 
been,  and  will  continue  to  be,  addressed 
in  separate  rulemakings  that  focus 
exclusively  on  that  issue. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule  without  change. 

Effective  Date 

This  is  a  substantive  mle  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

By  removing  the  restricted  and 
surveillance  area  categories  of  regulated 
areas  and  replacing  them  with  a  single 
classification,  this  rule  releases  certain 
areas  in  Arizona,  California,  New 
Mexico,  and  Texas  from  their 
designation  as  restricted  areas  for  seed, 
which  means  that  those  areas  will  no 
longer  be  regulated  areas  under  the 
Karnal  bunt  regulations.  This  will 
eliminate  the  requirement  for  the  testing 
and  treatment  of  seed  grown  in  those 
areas.  Further,  this  mle  removes  the 
prohibition  on  planting  wheat,  durum 
wheat,  and  triticale  in  fields  associated 
with  Kamal  bunt  and  removes  the 
cleaning  requirement  for  vegetables 
grown  in  those  fields.  These  changes 
will  greatly  reduce  the  total  area  in  the 
southwestem  United  States  that  is 
regulated  for  Karnal  bunt  and  will  ease 
restrictions  on  field  ovraers  in  those 
areas  that  remain  under  regulation. 
Although  this  rule  also  adds  several 
fields  or  areas  in  three  Arizona  counties 
to  the  list  of  regulated  areas,  their 
addition  to  that  list  will  not  result  in 
any  new  restrictions  because  those 
fields  and  areas  have  been  designated  as 
regulated  areas  under  the  temporary 
designation  provisions  of  §  301.89-3(d) 
since  1998  based  on  the  detection  of 
bunted  kernels.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  mle  should  be 
effective  upon  signatiu-e. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  piu-poses  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

We  are  amending  the  Karnal  bimt 
regulations  by  removing  the  restricted 
and  surveillance  area  categories  of 
regulated  areas  and  replacing  them  with 
a  single  classification.  As  part  of  this 
change  in  the  regulations,  we  are 
releasing  from  regulation  most  of  the 
areas  that  had  been  designated  as 
restricted  areas  for  seed;  removing  the 
prohibition  on  planting  wheat,  durum 
wheat,  and  triticale  in  fields  associated 
with  Karnal  bunt;  and  removing  the 
cleaning  requirement  for  vegetables 
grown  in  those  fields.  We  are  also 
adding  several  fields  or  areas  in  three 
Arizona  counties  to  the  list  of  regulated 
areas  based  on  the  detection  of  bunted 
kernels  in  fields  in  those  counties 
during  1998. 

Our  modifications  to  the  way 
regulated  areas  are  classified  will 
benefit  the  growers  who  have  fields  that 
had  been  designated  as  restricted  areas 
for  regulated  articles  other  than  seed 
and  fields  that  are  located  in  restricted 
areas  for  seed  lying  outside  the 
surveillance  areas.  Growers  in  the  areas 
that  had  been  designated  as  surveillance 
areas  will  be  largely  unaffected  by  these 
changes.  Removing  those  areas  that  had 
been  designated  as  restricted  areas  for 
seed  from  the  regulations  will  greatly 
reduce  the  total  area  in  the 
southwestern  United  States  that  is 
regulated  for  Karnal  bunt. 

Even  though  the  restricted  area  for 
regulated  articles  other  than  seed 
classification  will  be  removed  under 
this  rule,  those  fields  that  had  been 
designated  as  such  will  remain  under 
regulation  because  they  are  still  either 
part  of  a  regulated  area  or  are 
themselves  regulated  areas.  However, 
this  rule  will  have  the  effect  of  relaxing 
the  restrictions  that  have  applied  to  the 
fields.  Growers  will  have  the  option  of 
planting  wheat,  durum  wheat,  or 
triticale  in  the  fields,  which  is  an  option 
that  had  not  been  available  to  them. 
Wheat,  durum  wheat,  or  triticale  grown 
as  grain  (not  seed)  in  those  fields  will 
be  eligible  for  unrestricted  movement 
under  a  certificate  if  it  is  tested  and 
found  free  from  bimted  kernels  prior  to 
its  movement  from  the  field  or  before  it 
is  commingled  with  other  grain.  If 
bunted  kernels  are  found,  the  grain  will 
still  be  eligible  for  movement,  but  only 
under  a  limited  permit  that  requires  that 
the  grain  be  moved  to  a  specified 


destination  for  specified  handling, 
utilization,  or  processing  that  will 
destroy  the  Karnal  bimt  or  mitigate  the 
risk  of  its  spread.  These  are  the  same 
conditions  that  had  been  applied  to  the 
movement  of  grain  from  surveillance 
areas. 

There  are  about  60  growers  located  in 
areas  that  had  been  designated  a? 
restricted  areas  for  regulated  articles 
other  than  seed  (approximately  18,000 
agricultural  acres).  The  number,  if  any, 
of  these  growers  who  will  now  choose 
to  plant  wheat  is  imknown.  In  deciding 
on  whether  to  plant  wheat  rather  than 
another  crop,  growers  will  no  doubt 
weigh  a  variety  of  factors,  including  the 
likelihood  of  producing  Kamal-bunt- 
positive  wheat,  the  likelihood  of 
receiving  compensation  for  any  positive 
wheat  that  is  produced,  and  the 
profitability  of  the  alternative  crop 
(which  can  be  comparable,  or  nearly 
comparable,  to  the  profitability  of 
wheat).  However,  information  as  to  how 
individual  growers  might  respond  to 
those  factors,  and  thus  whether  they 
will  choose  to  resume  planting  wheat,  is 
not  available. 

Vegetable  growers  with  fields  that  had 
been  in  areas  designated  as  restricted 
areas  for  regulated  articles  other  than 
seed  will  also  benefit  from  the  removal 
of  that  regulatory  category,  as  it  will 
result  in  the  lifting  of  the  cleaning 
requirement  that  had  applied  to 
vegetables  grown  in  those  fields.  The 
benefit  is  not  likely  to  be  significant  for 
most  growers,  since  about  90  percent  of 
the  soil  is  routinely  removed  from 
vegetables  during  harvesting.  There  are 
about  10  vegetable  growers  with  fields 
in  areas  that  had  been  designated  as 
restricted  areas  for  regulated  articles 
other  than  seed. 

Wheat  seed  growers  with  fields  in 
areas  that  had  been  designated  as 
restricted  areas  for  seed,  but  that  are 
located  outside  the  areas  that  had  been 
designated  as  siu^feillance  areas,  will 
also  benefit  from  the  modifications  to 
the  classification  of  regulated  areas, 
since  most  will  no  longer  be  regulated. 
In  the  absence  of  regulation,  they  will  be 
able  to  grow  and  move  commercial 
wheat  seed  without  restriction.  These 
growers  had  been  able  to  move 
commercial  wheat  seed  outside  the 
regulated  area  only  if  it  tested  negative 
for  Karnal  bunt,  had  been  chlorine 
drenched,  and  had  been  treated  with  a 
fungicide.  The  cost  of  treatment,  but  not 
testing,  was  borne  by  those  growers.  The 
cost  of  seed  treatment  varies  widely 
among  seed  handlers,  depending  largely 
on  labor  and  overhead  costs.  One 
handler,  for  example,  calculated  the 
total  cost  of  treating  100  lbs.  of  seed  at 
$7.10,  while  another  handler  calculated 


that  cost  at  $3.10.  Regardless  of  the  cost, 
there  is  reason  to  believe  that  most  seed 
handlers  will  continue  the  fungicide 
treatments,  even  with  this  final  rule, 
with  the  costs  of  those  fungicide 
treatments  continuing  to  be  passed 
along  to  purchasers  of  the  seed.  Several 
handlers  reported  that  they  routinely 
treated  seed  prior  to  1996.  before  Karnal 
bunt  was  detected  and  restrictions  were 
imposed.  That,  plus  the  likelihood  that 
only  a  small  portion  of  the  acreage  in 
the  restricted  areas  for  seed  will  be 
planted  with  seed,  suggest  that  the 
benefits  of  this  rule  will  be  minimal  in 
this  respect.  We  estimate  that  only  about 
7  percent  of  the  agricultural  acreage  in 
restricted  areas  for  seed  is  planted  with 
wheat,  and  of  that  acreage,  only  about 
10  percent  is  planted  for  seed.  This 
disparity  in  favor  of  grain  over  seed  is 
not  expected  to  change  in  the  near  term, 
regardless  of  this  regulatory  change, 
given  the  ciurent  poor  market 
conditions  for  seed  and  the  fact  that 
stored  seed  from  previous  years  remains 
available.  There  are  approximately  563 
wheat  growers  in  areas  that  had  been 
designated  as  restricted  areas  for  seed. 
The  restricted  areas  for  seed 
encompassed  about  1.958,000 
agricultiu-al  acres,  or  88  percent  of  the 
total  regulated  area  of  2,214,000 
agricultural  acres. 

Wheat  growers  in  areas  that  had  been 
designated  as  surveillance  areas  will  be 
largely  imaffected  by  this  rule  because 
they  will  remain  regulated  and  will  be 
subject  to  the  same  restrictions  on  the 
movement  of  regulated  articles  as  they 
had  been.  There  are  149  wheat  growers 
in  areas  that  had  been  designated  as 
sur\'eillance  areas,  which  together 
comprise  about  239.000  agricultural 
acres. 

Also,  this  rule  adds  certain  areas  in 
Arizona  to  the  list  of  regulated  areas  due 
to  the  detection  of  bunted  kernels  in 
those  areas  during  sampling  conducted 
in  1998.  Because  all  of  these  new  areas 
are  located  in  areas  that  had  been 
designated  as  restricted  areas  for  seed, 
their  proposed  designation  as  regulated 
areas  under  this  rule  is  not  expected  to 
have  a  significant  effect.  The  changes 
that  will  result  from  the  redesignation 
are  that  commercial  lots  of  wheat  seed 
will  no  longer  be  eligible  for  movement 
from  those  areas  and  grain  grown  in 
those  areas  will  have  to  be  tested  for 
bunted  kernels  before  being  moved  from 
the  regulated  area.  We  do  not  believe 
that  adding  these  fields  or  areas  to  the 
list  of  regulated  areas  will  have  a 
significant  economic  impact  on  growers 
because,  as  noted  above,  little 
commercial  seed  was  produced  in  those 
areas.  Further,  growers  have  been  able 
to  plant  alternative  crops  without 
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restriction  and  grain  could  be  grown 
to  testing  prior  to  movement 
regulated  area. 
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Regulatory  Flexibility  Act 
that  agencies  consider  the 
c  impact  of  rule  changes  on 
businesses,  organizations,  and 
lental  jurisdictions.  Those 
most  likely  to  be  affected  by  this 
wheat  growers  located  in  areas 
been  designated  as  restricted 
or  seed  that  will  no  longer  be 
",  vegetable  growers  who  will 
have  to  clean  their  crops 
movement,  and  wheat  growers 
'  in  areas  that  are  being  added  to 
"ated  areas  due  to  the  detection 
bunt  in  1998. 
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sgfilated  articles  other  than  seed 

ill  no  longer  be  required  to  clean 
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as  restricted  areas  for  seed 
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Siaall  Business  Administration's 
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areas  in  Arizona  to  the  list  of 
areas  will  have  a  negative 
impact  on  affected  growers, 
for  the  reasons  discussed 
neither  aspect  of  this  rule  is 
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on  a  substantial  number  of 
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r  these  circumstances,  the 

of  the  Animal  and  Plant 
Inspection  Service  has 
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Execut  ve  Order  12372 

This  Drogram/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 


under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenmiental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  150dd, 
150ee.  150ff,  161,  162,  and  164-167;  7  CFR 
2.22.  2.80.  and  371.2(c). 

§301.8&-1    [Amended] 

2.  In  §  301.89-1,  the  definition  of 
distinct  definable  area  is  amended  by 
removing  the  words  ".or.  in  the  case  of 
restricted  areas,  as  determined  by  an 
inspector". 

3.  In  §  301.89-3,  paragraphs  (e)  and  (f) 
are  revised  to  read  as  follows: 

§  301 .89-3    Regulated  areas. 

***** 

(e)  The  Administrator  will  classify  a 
field  or  area  as  a  regulated  area  when: 

(1)  It  is  a  field  planted  with  seed  fi-om 
a  lot  found  to  contain  a  bunted  wheat 
kernel;  or 

(2)  It  is  a  distinct  definable  area  that 
contains  at  least  one  field  that  was 
found  during  survey  to  contain  a  bunted 
wheat  kernel  (the  distinct  definable  area 
may  include  an  area  where  Karnal  bunt 
is  not  known  to  exist  but  where 
intensive  surveys  are  required  because 
of  the  area's  proximity  to  a  field  found 
during  survey  to  contain  a  bunted 
kernel);  or 

(3)  It  is  a  distinct  definable  area  that 
contains  at  least  one  field  that  was 
found  during  survey  to  contain  spores 


consistent  with  Kamal  bimt  and  has 
been  determined  to  be  associated  with 
grain  at  a  handling  facility  containing  a 
bimted  wheat  kernel  (the  distinct 
definable  area  may  include  an  area 
where  Karnal  bimt  is  not  known  to  exist 
but  where  intensive  surveys  are 
required  because  of  the  area's  proximity 
to  a  field  that  has  been  associated  with 
grain  at  a  handling  facility  containing  a 
bunted  kernel). 

(f)  The  following  areas  or  fields  are 
designated  as  regulated  areas  (maps  of 
the  regulated  areas  may  be  obtained  by 
contacting  the  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine,  4700  River  Road,  Unit  134, 
Riverdale,  MD  20737-1236); 

Arizona 

La  Paz  County.  Beginning  at  the  point 
where  the  Colorado  River  intersects  the 
north  side-of  sec.  32,  T.  8  N.,  R.  21  W.; 
then  east  to  the  northeast  comer  of  sec. 
36,  T.  8  N.,  R.  21  W.;  then  south  to  the 
southeast  corner  of  sec.  1,  T.  6  N.,  R.  21 
W.;  then  west  to  the  southwest  corner  of 
sec.  6,  T.  6  N.,  R.  21  W.;  then  north  to 
the  intersection  of  the  Colorado  River; 
then  northwest  along  the  Colorado  River 
to  the  point  of  beginning;  and 

Beginning  at  the  northeast  corner  of 
sec.  22,  T.  6  N.,  R.  21  W.;  then  south  to 
the  southeast  comer  of  sec.  34,  T.  5  N., 
R.  21  W.;  then  west  to  the  Colorado 
River;  then  north  along  the  Colorado 
River  to  the  northern  side  of  sec.  21,  T. 
6  N.,  R.  22  W.;  then  east  to  the  point  of 
beginning. 

Maricopa  County.  Beginning  at  the 
southeast  cumer  uf  sec.  33,  T.  6  S.,  R. 
5  W.;  then  west  to  the  southwest  comer 
of  sec.  32,  T.  6  S.,  R.  7  W.;  then  north 
to  the  northwest  corner  of  sec.  5,  T.  5 
S.,  R.  7  W.;  then  east  to  the  northeast 
corner  of  sec.  4,  T.  5  S.,  R.  5  W.;  then 
south  to  the  point  of  beginning;  and 

Beginning  at  the  southeast  comer  of 
sec.  25,  T.  1  S.,  R.  1  E.  and  the 
intersection  of  the  Maricopa/Pinal 
County  line;  west  to  the  southwest 
corner  of  sec.  28,  T.  1  S.,  R.  5  W.;  then 
north  to  the  northwest  comer  of  sec.  4, 
T.  1  N.,  R.  5  W.;  then  east  to  the 
southwest  comer  of  sec.  31,  T.  2  N.,  R. 

2  W.;  then  north  to  the  northwest  comer 
of  sec.  31,  T.  4  N.,  R.  2  W.;  then  east  to 
the  northeast  corner  of  sec.  36,  T.  4  N., 
R.  1  W.;  then  south  to  the  southeast 
comer  of  sec.  36,  T.  4  N.,  R.  1  W.;  then 
east  to  the  northeast  comer  of  sec.  5,  T. 

3  N.,  R.  2  E.;  then  south  to  the  southeast 
corner  of  sec.  32,  T.  2  N.,  R.  2  E.;  then 
east  to  the  northeast  comer  of  sec.  6,  T. 
1  N.,  R.  3  E.;  then  south  to  the  southeast 
comer  of  sec.  7,  T.  1  S.,  R.  3  E.;  then 
west  to  the  southwest  comer  of  sec.  10, 
T.  1  S.,  R.  2  E.;  then  south  to  fhe 
southeast  comer  of  sec.  28,  T.  1  S.,  R. 
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2  E.;  then  west  to  the  intersection  of  the 
Maricopa/Pinal  county  line;  then  north, 
west  and  south  along  the  county  line  to 
the  point  of  beginning;  and 

Beginning  at  the  intersection  of 
Interstate  10  and  the  Maricopa/Pinal 
Coimty  line;  then  east  and  north  along 
the  coimty  line  to  the  northeast  comer 
of  sec.  1,  T.  2  S.,  R.  7  E.;  then  west  to 
the  southeast  comer  of  sec.  31,  T.  1  S., 
R.  7  E.;  then  north  to  the  northeast 
comer  of  sec.  31,  T.  1  N.,  R.  7  E.;  then 
west  to  the  northwest  comer  of  sec.  31, 
T.  1  N.,  R.  6  E.;  then  north  to  the 
northeast  comer  of  sec.  1,  T.  2  N.,  R.  5 
E.;  then  west  to  the  northwest  comer  of 
sec.  6,  T.  2  N.,  R.  5  E.;  then  south  to  the 
southwest  comer  of  sec.  31,  T.  2  N.,  R. 

5  E.;  then  west  to  the  northwest  comer 
of  sec.  2,  T.  1  N.,  R.  4  E.;  then  south  to 
the  northwest  comer  of  sec.  35,  T.  1  S., 
R.  4  E.;  then  east  to  the  intersection  of 
Interstate  10;  then  south  and  east  to  the 
point  of  beginning;  and 

The  following  individual  fields  in 
Maricopa  County  are  regulated  areas: 

301060505 
301060506 
301060601 
301060602 
301060603 
301060604 
304073004 
304073005 
304073010 
304081410 
304081413 
304081415 
304081417 
304081505 
304081506 
304082202 
304082302 
304082303 
304082607 
304082703 
306013222 
306013231 
306020404 
306020501 
306020601 
306020623 
316131901 
316131904 
316132302 
316132604 

Pinal  County.  Beginning  at  the 
intersection  of  the  Maricopa/Pinal 
County  line  and  the  northwest  comer  of 
sec.  6,  T.  2  S.,  R.  8  E.;  then  east  to  the 
northeast  comer  of  sec.  2,  T.  2  S.,  R.  8 
E.;  then  south  to  the  southeast  comer  of 
sec.  14,  T.  3  S.,  R.  8  E.;  then  west  to  the 
southeast  comer  of  sec.  14,  T.  3  S.,  R. 

6  E.;  then  south  to  the  southeast  comer 
of  sec.  26,  T.  4  S.,  R.  6  E.;  then  west  to 
the  southeast  comer  of  sec.  26,  T.  4  S., 
R.  4  E.;  then  south  to  the  southeast 
comer  of  sec.  22,  T.  6  S.,  R.  4  E.;  then 
west  to  the  southwest  corner  of  sec.  19, 
T.  6  S.,  R.  3  E.;  then  north  to  the 


southeast  comer  of  sec.  13,  T.  6  S.,  R. 
2  E.;  then  west  to  the  southwest  comer 
of  sec.  16,  T.  6  S.,  R  2  E.;  then  north 
to  the  northwest  comer  of  sec.  9,  T.  4 
S.,  R.  2  E.;  then  east  to  the  southwest 
comer  of  sec.  6,  T.  4  S.,  R.  4  E.;  then 
north  to  the  northwest  comer  of  sec.  6, 
T.  4  S.,  R.  4  E.;  then  east  to  the 
northwest  comer  of  sec.  6,  T.  4  S.,  R.  5 
E.;  then  north  to  the  intersection  of  the 
Maricopa/Pinal  County  line;  then  east 
and  north  along  the  county  line  to  the 
point  of  beginning;  and 

The  following  individual  fields  in 
Pinal  County  are  regulated  areas: 

308102604 
308102605 
309021801 
309021804 
309021812 
309031304 
309033507 
309042544 
309042545 
309042601 
309042607 
309042619 
309050104 
309050109 
309050207 

Yuma  County.  The  following 
individual  fields  in  Yuma  County  are 
regulated  eireas: 

321010208 
321010210 
321010211 
321010224 
321010301 
321010302 
321011103 
321033501 
321033502 
321033503 
321033516 
321033517 
321033518 
321033519 
321040405 
321040911 
321040912 
321040915 
321040917 
321040918 
321040921 
321040922 
321041903 
321041904 
321041908 
321041919 
321042903 
323030401 
323030402 
323030403 
323030404 
323030405 
323030406 
323030501 
323030502 
323030512 
323030513 
323030514 
323030515 
323030521 


Califbmia 

Imperial  County.  Beginning  at  the 
intersection  of  the  Riverside/Imperial 
County  Une  and  the  California/ Arizona 
State  line;  then  west  to  the  northwest 
comer  of  sec.  1,  T.  9  S..  R.  21  E.;  the 
south  to  the  Cahfomia/ Arizona  State 
line;  then  east  and  north  along  the  State 
Une  to  the  point  of  beginning. 

Riverside  County.  Beginning  at  the 
intersection  of  the  Riverside/  Imperial 
County  hne  and  the  California/ Arizona 
State  Une;  then  west  to  the  southwest 
comer  of  sec.  31,  T.  8  S..  R.  22  E.;  then 
north  to  the  northwest  comer  of  sec.  30, 
T.  7  S.,  R.  22  E.;  then  north  and 
northeast  along  the  Palo  Verde  VaUey 
agriculture  area  to  the  intersection  of  the 
Cahfomia/ Arizona  State  line;  then  south 
along  the  State  Une  to  the  point  of 
beginning. 

New  Mexico 

Dona  Ana  County.  The  following 
individual  fields  in  Dona  Ana  County 
are  regulated  areas: 

113040501 
113040502 
113040506 
113040507 
113040508 
113040601 
113040602 
113040702 
113040902 
113042601 
113042602 
113042707 
113042708 
113043401 
113043407 
113043503 
113043508 
113043509 
113050201 
113050202 
113050301 
113060701 
113060702 
113060703 
113060801 
113060809 
113060901 
113060902 
113070702 
113072701 
113072702 
113072703 
113072704 
113072705 
113072706 
113173103 
113210401 
113210402 
113210403 
113210406 
113210407 
113210808 
113212103 
113212802 
113212806 
113241601 
113242708 
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Hie  algo  County.  The  following 
indiv  dual  fields  in  Hidalgo  County  are 
regulated  areas: 

123271403 
12335:  001 

Luna  County.  The  following 
individual  fields  in  Luna  County  are 
regulated  areas: 

:30i 


;2oi 


129011 
129013 
12901^003 
12901; 006 
129022  502 
12906C806 
12906C901 
12906C902 
129062  001 
129062  801 
129062  802 
129232 BOl 

129232 804 

129232 805 

129232 806 
129292  404 
129300  506 

129300  508 
129301104 
129301301 
129301101 

129301  ;'01 
12930U01 
129301 J06 

129302  )01 

129302  ^02 

129303  J02 
129440)01 
129440  )02 
129440^01 
129440  '02 
129440  '03 
129440  '08 

129440  iOl 

129441  '01 


Sien  a  County.  The  following 
individual  fields  in  Sierra  County  are 
regulated  areas: 


151013401 
151441 
151441 
151441 


02 
106 


151442: 101 
1514421  iOl 
1514421102 
151442(103 
1514421.04 
1514421 ,05 
151442(106 
151442(i07 
151442(08 
151442(09 


10 
1 
2 

13 


151442 

151442tl 

1514421  1 

1514421 

151442^14 

151442 

151443101 

1514431  02 

151443!  03 

151443(01 

151443(02 

151443(03 

151443(04 


151451306 
151453001 
151453101 
151453102 
151453103 
151453104 
151502801 

Texas 


El  Paso  County.  The  following 
individual  fields  in  El  Paso  County  are 
regulated  areas: 


441141301 
441142301 
441142302 
441142303 
441142304 
441142305 
441142306 
441142307 
441142401 
441142402 
441142403 
441142404 
441241301 
441241302 
441252801 
441252803 
441252804 
441252901 
441253201 
441253302 
441253401 

Hudspeth  County.  The  following 
individual  fields  in  Hudspeth  County 
are  regulated  areas: 

429050701 
429050702 
429070101 
429070102 

McCuUoch  County.  Beginning  at  the 
McCulloch/San  Saba  County  line  and 
the  line  of  latitude  31.232299  N.;  then 
west  along  the  line  of  latitude  31.232299 
N.  to  the  line  of  longitude  -99.13473  W.; 
then  north  along  the  line  of  longitude 
-99.13473  W  to  the  Lne  of  latitude 
31.31004  N.;  then  east  along  the  line  of 
latitude  31.31004  N.  to  the  line  of 
longitude  -99.11427  W.;  then  north 
along  the  line  of  longitude  -99.11427  W 
to  the  line  of  latitude  31.283487  N.;  then 
east  along  the  fine  of  latitude  31.283487 
N.  to  the  McCulloch/San  Saba  County 
line;  then  south  to  the  point  of 
beginning. 

San  Saba  County.  Beginning  at  the 
San  Saba/Mills  County  line  and  the  line 
of  longitude  -98.5851  W.;  then  south 
along  the  line  of  longitude  -98.5851  W 
to  the  line  of  latitude  31.167959  N.;  then 
west  along  the  line  of  latitude  31.167959 
N.  to  the  line  of  longitude  -98.903233 
W.;  then  north  along  the  line  of 
longitude  -98.903233  W.  to  the  line  of 
latitude  31.310819  N.;  then  east  along 
the  line  of  latitude  31.3100819  N.  to  the 
San  Saba/Mills  County  line;  then  south 
along  the  San  Saba/Mills  County  line  to 
the  point  of  beginning;  and 


Beginning  at  the  San  Saba/McCulloch 
County  line  and  the  line  of  latitude 
31.283487  N.;  then  east  along  the  line  of 
latitude  31.283487  N.  to  the  line  of 
longitude  -99.063487  W.;  then  south 
along  the  line  of  longitude  -99.063487 
W.  to  the  fine  of  latitude  31.232299  N.; 
then  west  along  the  line  of  latitude 
31.232299  N.  to  the  San  Saba/ 
McCulloch  County  line;  then  north 
along  the  San  Saba/McCulloch  County 
line  to  the  point  of  beginning. 

4.  Section  301.89-4  is  revised  to  read 
as  follows: 


§301.8»-4    Planting. 

Wheat,  durum  wheat,  and  triticale 
may  be  planted  in  all  fields  within  a 
regulated  area.  All  wheat  seed,  durum 
wheat  seed,  and  triticale  seed  that 
originates  within  a  regulated  area  must 
be  tested  and  found  free  from  spores 
and  bunted  wheat  kernels,  then  treated 
with  a  fungicide  in  accordance  with 
§  301.89-13(d),  before  it  may  be  planted 
within  a  regulated  area. 

§301.89-6    [Amended] 

5.  Section  301.89-6  is  amended  as 
follows: 

a.  In  paragraph  (b),  the  word 
"surveillance"  is  removed  and  the  word 
"regulated"  is  added  in  its  place. 

b.  Paragraph  (d)  is  removed  and 
paragraph  (e)  is  redesignated  as 
paragraph  (d). 

§301.89-12    [Amended] 

6.  In  §  301.89-12,  paragraph  (b)  is 
removed  and  reserved. 

§301.89-13    [Amended] 

7.  In  §  301.89-13,  paragraph  (f)  is 
removed. 

Done  in  Washington,  DC,  this  28th  day  of 
April  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  99-11128  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  979 

[Docket  No.  FV99-979-1  IFR] 

Melons  Grown  in  South  Texas;  Change 
in  Container  Regulation 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
changes  the  handling  regulation 
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currently  prescribed  under  the  South 
Texas  melon  (cantaloupes  and 
honeydews)  marketing  order.  The 
marketing  order  regulates  the  handling 
of  melons  growra  in  South  Texas  and  is 
administered  locally  by  the  South  Texas 
Melon  Committee  (committee).  This 
rule  changes  the  dimensions  of  bulk 
containers  used  for  shipping  honeydew 
melons,  requires  these  containers  to  be 
octagonal  or  rectangular  in  shape,  and 
adds  a  dimension  tdlerance  for  that 
container.  It  also  adds  provisions 
allowing  the  committee  to  approve  the 
use  of  experimental  containers  and 
melon  shipments  for  experimental 
purposes,  and  removes  two 
experimental  containers  that  have  not 
been  used  by  the  industry  for  several 
years.  These  changes  were  unanimously 
recommended  by  the  committee  and  are 
expected  to  enable  handlers  to  compete 
more  effectively  in  the  marketplace. 
DATES:  Effective  May  5. 1999;  comments 
received  by  July  6,  1999,  will  be     ■ 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698;  or 
E-mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  emd  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  pubUc 
inspection  in  the  Office  of  the  Docket 
Clerk  diuing  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
BeUnda  G.  Garza,  McAllen  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  1313  E.  Hackberry,  McAllen, 
Texas  78501;  telephone:  (956)  682- 
2833,  Fax:  (956)  682-5942;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
complying  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698.  or  E-mail: 
Jay.Guerber@usda.gov.  You  may  also 
view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 


following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handUng  of  melons 
grown  in  South  Texas,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  changes  the  dimensions  and 
specifies  the  shapes  of  bulk  containers 
used  for  shipping  honeydew  melons, 
adds  a  dimension  tolerance  for  that 
container,  adds  procedures  that  allow 
the  committee  to  approve  the  use  of 
experimental  containers  and  melon 
shipments  for  experimental  purposes, 
and  removes  two  experimental 
containers  that  have  not  been  used  by 
the  industry  for  several  years.  These 
changes  are  expected  to  enable  handlers 
to  compete  more  effectively  in  the 
marketplace,  better  meet  market  needs, 
and  prevent  confusion  in  the  industry. 
A  subcommittee  met  on  January  28. 
1999.  and  unanimously  recommended 
that  the  committee  approve  these 
changes  to  the  regulation.  The 
committee  met  and  unanimously 


recommended  the  changes  on  March  30, 
1999. 

Section  979.52  authorizes  the 
issuance  of  regulations  for  grade,  size, 
maturity,  quality,  and  pack  for  any  or  all 
varieties  of  melons  during  any  period. 
Section  979.54  authorizes  the  issuance 
of  regulations  that  modify,  suspend,  or 
terminate  requirements  issued  under 
§§  979.42.  979.52.  or  979.60  to  faciUtate 
the  handling  of  melons  for  special 
purposes.  Section  979.55  requires 
adequate  safeguards  to  ensure  that 
melons  handled  under  §  979.54  are  used 
for  the  stated  purposes. 

Changes  to  the  Bulk  Container 
Requirements  for  Honeydew  Melons 

Section  979.304  of  the  order's  rules 
and  regulations  sets  container 
requirements  for  both  cantaloupes  and 
honeydew  melons.  Only  honeydews  are 
authorized  to  be  packed  in  bulk 
containers.  Thus,  these  changes  to  bulk 
container  requirements  do  not  apply  to 
cantaloupes. 

Currently,  §  979.304(b)(4)  authorizes 
the  use  of  a  bulk  container  for 
honeydew  melons  and  specifies  that  the 
container  be  48  inches  long  by  40  inches 
wide  by  24  inches  deep  or  similar 
dimensions.  The  phrase  "or  similar 
dimensions"  was  included  to  provide 
flexibility  recognizing  that  the 
dimensions  of  containers  sometimes  are 
a  little  less  or  more  than  those  specified 
in  the  regulation.  The  committee  now 
believes,  however,  that  the  provisions 
are  too  flexible,  and  that  the  lack  of 
specificity  could  result  in 
administrative,  compliance,  and 
enforcement  problems. 

It  now  believes  that  a  more  precise 
tolerance  is  needed  so  that  there  is  no 
room  for  misinterpretation  by  the 
industry.  The  committee,  therefore, 
recommended  removing  the  phrase  "or 
similar  dimensions"  and  adding  in  its 
place  provisions  establishing  a 
dimension  tolerance  of  1  Vz  inch  for  each 
dimension.  The  IV2  inch  tolerance  for 
each  dimension  for  this  container  will 
allow  handlers  to  pack  honeydew 
melons  in  containers  with  dimensions 
slightly  different  from  the  sizes 
specified  in  the  regulation.  Identifying  a 
specific  dimension  tolerance  in  the 
regulation  will  prevent 
misunderstandings,  and  provide 
handlers  the  flexibility  to  use  bulk 
containers  with  slight  dimension 
variations  when  packing  honeydew 
melons. 

Th'3  committee  also  recommended 
allowing  the  depth  of  the  bulk  container 
to  range  between  24  and  36  inches  to 
permit  melon  handlers  to  pack  larger  or 
a  greater  number  of  honeydew  melons 
in  the  container,  if  they  desire.  The 
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Indus  try's  need  to  pack  larger  or  a 
greaU  r  number  of  honeydews  in  the 
bulk  (  ontainer,  depending  on  buyer  or 
retaili  ir  needs,  led  to  this  conunittee 
recon  mendation  for  increased  container 
flexib  litv. 
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committee  further  recommended 
e  shape  of  bulk  containers  used 
ew  melons  be  rectangular  or 
.  Currently,  these  are  the  only 
used  by  handlers,  and  the 

will  not  impose  an  added 
on  handlers.  The  change  is 
to  foster  compliance  and 
fy  enforcement.  Last  season  a 
1,727  bulk  containers  were 
by  the  industry,  compared  to 
:ontainers  in  1997.  Demand  for 
c  antainers  has  increased  in  recent 
)ecause  their  use  results  in 

costs  to  receivers.  Bulk  bins  can 
1  ised,  whereas  other  containers 
.  The  cost  of  disposing  of  used 
has  increased. 


Addition  of  Provisions  Allowing  the 
Coniniittee  To  Approve  the  Use  of 
Experimental  Containers  and  Melon 
Shipnlents  for  Experimental  Purposes 

The  market  for  both  cantaloupes  and 
honey  lew  melons  continues  to  undergo 
rapid  (hanges.  Buyers,  retailers,  and 
consul  aers  continually  demand 
flexibi  ity  in  container  availability.  The 
comm  ttee  is  always  looking  for  ways  to 
streng  hen  and  expand  the  market  for 
melon ;.  Currently,  except  for  an 
experi  nental  honeydew  pony  carton 
that  is  removed  by  this  rule,  there  are  no 
provis  ons  in  place  allowing  the 
comm  ttee  to  approve  melon  shipments 
for  ex[  erimental  purposes  nor  in 
experi  nental  containers  unless  informal 
rulemc  king  is  initiated.  There  are  times 
during  the  melon  shipping  season  when 
the  tra  le  is  interested  in  receiving 
meloni  in  containers  other  than  those 
curren  ]y  authorized  by  the  regulations. 
The  in  lustry  currently  uses  only 
fiberbc  ard  containers,  and  they  are 
interes  ted  in  experimenting  with  plastic 
bins. 

Not  )eing  able  to  respond  quickly  to 
market  demands  for  testing  different 
types  c  f  melon  containers  could  cause 
the  Soi  ith  Texas  melon  industry  to  lose 
sales  t(  competing  melon-producing 
areas.  ( Competition  from  other  melon 
produc  tion  areas  demands  that  the 
Texas  i  nelon  industry  have  the  ability  to 
quickl;  respond  to  buyer,  retailer,  and 
consur  ler  demands  for  new  containers. 
The  CO  nmittee  may  become  aware  of 
the  net  d  for  new  containers  during  the 
shippi:  ig  season.  The  shipping  season 
norma  ly  runs  from  May  1  through  June 
20  eacl  i  year.  For  the  committee  to 
respon  i  quickly  to  market  needs  for 
contaii  ers  not  currently  authorized,  it 


should  have  flexibility  to  approve  the 
use  of  experimental  containers 
whenever  the  need  arises.  Also,  melon- 
producing  areas  without  marketing 
orders  are  not  bound  by  container 
restrictions  and  have  the  flexibility  to 
use  different  types  and  sizes  of 
containers  as  needed  by  consumers  and 
retailers.  The  added  flexibility  will 
allow  handlers  to  better  meet  buyers' 
needs. 

In  addition,  the  committee 
recommended  that  provisions  be  added 
to  the  regulations  to  permit  it  to  approve 
shipments  for  experimental  purposes  to 
allow  the  industry  to  test  different  types 
of  melon  shipments  whenever  needed  to 
meet  competition  from  other  growing 
areas,  and  buyers'  needs.  Some  handlers 
have  expressed  an  interest  in 
experimenting  with  the  shipment  of 
cantaloupe  and  honeydew  melons  in  the 
same  container. 

Establishing  provisions  in  the 
regulations  to  allow  the  committee  to 
approve  the  use  of  experimental 
containers  would  allow  the  industry  to 
respond  quickly  to  market  needs  for 
containers  not  currently  approved  under 
the  order's  container  regulations. 
Establishing  provisions  in  the 
regulations  to  allow  the  committee  to 
approve  shipments  for  experimental 
purposes  would  allow  the  industry  to 
test  different  types  of  melon  shipments 
when  needed. 

Safeguards  for  these  types  of 
shipments  are  currently  specified  in 
paragraph  (f)  of  §979.304.  A  handler 
wanting  an  exemption  for  an 
experimental  container  or  experimental 
use  would  apply  to  the  committee  for  a 
Certificate  of  Privilege.  The  Certificate 
would  be  issued  by  the  committee  after 
consideration  of  the  application. 
Handlers  using  a  Certificate  of  Privilege 
would  then  be  required  to  report  each 
exempt  shipment  to  the  committee.  This 
will  enable  the  committee  to  easily  track 
such  shipments,  and  ensure  they  are  in 
compliance  with  the  order's  rules  and 
regulations. 

Once  the  committee  approves  the  use 
of  experimental  containers  or 
experimental  shipments,  the  industry 
will  be  able  to  determine  the  benefits 
and  market  acceptance  of  the  containers 
and  other  types  of  shipments.  Also, 
allowing  handlers  to  ship  melons  in  test 
containers  will  enable  the  committee  to 
determine  whether  such  containers 
should  be  added  to  the  permanent  list 
of  approved  containers  in  the 
regulations. 

Removal  of  Two  Experimental 
Containers 

An  experimental  honeydew  pony 
carton  added  in  1985  to  paragraph  (e)(3) 


and  a  cantaloupe  carton  added  in  1990 
to  paragraph  (e)(4)  in  §  979.304  have  not 
been  used  for  several  years.  The 
conmiittee,  therefore,  recommended  that 
they  be  removed  from  the  handling 
regulation. 

Other  Changes  in  the  Regulations 

Currently,  in  §  979.304(c)(4)  the  name 
of  one  of  the  designated  inspection 
offices  and  the  telephone  area  codes  of 
the  designated  inspection  offices  are 
incorrect.  The  name  of  the  inspection 
office  has  been  changed  to  "Texas 
Cooperative  Inspection  Program"  office 
and  the  telephone  area  codes  have 
changed  fi-om  "210"  to  "956".  The 
committee  recommended  that  the 
regulation  be  updated  to  reflect  these 
changes. 

In  addition,  in  §  979.180  and 
§  979.304,  the  word  "cantaloup"  is 
misspelled.  To  correct  the  misspelling, 
all  references  to  "cantaloup"  should  be 
changed  to  'cantaloupe." 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  14  handlers  of  South  Texas 
melons  who  are  subject  to  regulation 
under  the  marketing  order  and 
approximately  33  melon  growers  in  the 
regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  growers  are  defined  as  those 
having  annual  receipts  of  less  than 
$500,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in  - 
producing,  shipping,  and  marketing 
melons.  For  the  1997-98  marketing 
year,  6,770  acres  of  production  were 
shipped  by  the  industry's  14  handlers; 
the  average  acreage  and  median  acreage 
handled  totaled  484  acres  and  417  acres, 
respectively.  In  terms  of  production 
value,  total  revenues  from  the  14 
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handlers  were  estimated  to  be  $16.4 
million. 

The  Rio  Grande  Valley  melon 
industry  is  characterized  by  growers  and 
handlers  whose  farming  operations 
generally  involve  more  than  one 
commodity,  and  whose  income  from 
farming  operations  is  not  exclusively 
dependent  on  the  production  of  melons. 
Alternative  crops  provide  an 
opportunity  to  utilize  many  of  the  same 
facilities  and  equipment  not  in  use 
when  the  melon  production  season  is 
complete.  For  this  reason,  typical  melon 
growers  and  handlers  either  double-crop 
melons  during  other  times  of  the  year  or 
produce  alternate  commodities,  like 
onions. 

Based  on  the  SBA's  definition  of 
small  entities,  the  committee  estimates 
that  a  majority  of  the  14  handlers 
regulated  by  the  order  would  be 
considered  small  entities  if  only  their 
spring  melon  revenues  are  considered. 
However,  revenues  from  other 
productive  enterprises  would  likely 
push  a  large  number  of  these  handlers 
above  the  $5,000,000  annual  receipt 
threshold.  Of  the  33  growers  within  the 
production  area,  few  have  sufficient 
acreage  to  generate  sales  in  excess  of 
$500,000;  therefore,  the  majority  of 
growers  may  be  classified  as  small 
entities. 

This  rule  changes  the  container 
regulation  to  accurately  identify  the 
shapes  and  dimensions  of  bulk 
containers  handlers  use  for  shipping 
honeydew  melons,  adds  procedures 
allowing  the  committee  to  approve  the 
use  of  experimental  containers  and 
melon  shipments  for  experimental 
purposes,  removes  two  experimental 
containers  that  have  not  been  used  by 
the  industry  for  several  years,  and 
makes  several  minor  modifications  to 
update  the  regulations.  These  changes 
are  expected  to  enable  handlers  to 
compete  more  effectively  in  the 
marketplace,  better  meet  market  needs, 
and  prevent  confusion.  A  subcommittee 
met  on  January  28,  1999,  and 
unanimously  recommended  that  the 
committee  approve  these  changes  to  the 
regulation.  The  committee  met  and 
unanimously  recommended  the  changes 
on  March  30,  1999. 

Section  979.52  authorizes  the 
issuance  of  regulations  for  grade,  size, 
maturity,  quality,  and  pack  for  any  or  all 
varieties  of  melons  during  any  period. 
Section  979.54  authorizes  the  issuance 
of  regulations  that  modify,  suspend,  or 
terminate  requirements  issued  under 
§§  979.42.  979.52,  or  979.60  to  facilitate 
handling  of  melons  for  special  purposes. 
Section  979.55  requires  adequate 
safeguards  to  ensure  that  melons 


handled  under  §  979.54  are  used  for  the 
stated  purposes. 

At  its  meeting  on  March  30.  1999,  the 
committee  unanimously  recommended 
revising  §  979.304  as  follows: 

(1)  Modify  the  bulk  container  to 
accurately  identify  the  shapes  and 
dimensions  of  bulk  containers  used  for 
shipping  honeydew  melons; 

(2)  Add  provisions  to  allow  the 
committee  to  approve  the  use  of 
experimental  containers  and  melon 
shipments  for  experimental  purposes; 

(3)  Remove  two  experimental 
containers  that  have  not  been  used  by 
the  industry  for  several  years;  and 

(4)  Make  several  minor  modifications 
to  update  the  regulations. 

Changes  to  the  Bulk  Container 
Requirements  for  Honeydew  Melons 

Currently,  §  979.304(b)(4)  authorizes 
the  use  of  a  bulk  container  for 
honeydew  melons  and  specifies  that  the 
container  be  48  inches  long  by  40  inches 
wide  by  24  inches  deep  or  similar 
dimensions.  The  committee 
recommended  that  the  regulation 
specify  that  the  bulk  containers  be 
rectangular  or  octagonal,  the  types  of 
containers  currently  being  used  by  the 
industry,  in  order  to  help  administer  the 
program.  Making  the  regulation  more 
specific  will  foster  compliance  and 
simplify  enforcement.  (Last  season 
1,727  of  these  bulk  containers  were 
shipped  by  the  industry.)  Specifying  the 
shape  of  the  bulk  container  in  the 
regulation  would  clear  up  any 
misunderstanding  that  all  shapes  of 
bulk  containers  may  be  used  for 
shipping  honeydew  melons. 

The  regulation  currently  does  not 
provide  specific  tolerances  on  the 
container  dimensions,  and  the 
committee  does  not  know  exactly  how 
"similar  dimensions"  is  being 
interpreted.  Differences  in  interpretation 
among  handlers  and  the  industry 
regarding  the  phrase  "or  similar 
dimensions"  could  cause  problems 
enforcing  the  marketing  order  program. 
A  more  precise  tolerance  is  needed  so 
that  there  is  no  room  for 
misinterpretation  by  the  industry.  In 
order  to  clarify  the  industry's  intentions, 
the  committee  recommended  removing 
the  phrase  "or  similar  dimensions"  and 
adding  in  its  place,  "A  tolerance  of  1 V2 
inch  for  each  dimension  shall  be 
permitted."  The  committee  believes  the 
recommendation  to  provide  a  1 V2  inch 
tolerance  for  each  dimension  on  this 
container  will  provide  handlers  some 
flexibility,  with  some  preciseness,  to 
pack  honeydew  melons  in  containers 
with  slightly  different  dimensions  from 
the  sizes  specified  in  the  regulation. 
Identify'ing  specific  dimension 


tolerances  in  the  regulation  would 
prevent  possible  misunderstanding  and 
would  give  handlers  the  flexibility  to 
use  bulk  containers  with  slightly 
different  dimensions  from  the  sizes 
specified  in  the  regulation. 

The  committee  also  recommended 
increasing  the  depth  allowance  of  the 
bulk  container  by  12  inches  to  permit 
melon  handlers  to  pack  larger  or  a 
greater  number  of  honeydew  melons  in 
the  container. 

Adding  tolerances  to  the  dimensions 
of  the  currently  approved  bulk  container 
and  increasing  the  depth  allowance  will 
allow  the  melon  industry  to  accept 
containers  with  slight  dimension 
variations  from  box  manufacturers, 
which  will  give  handlers  additional 
flexibility. 

The  industry's  need  to  pack  larger  or 
a  greater  number  of  honeydews  in  the 
bulk  container,  depending  on  buyer  or 
retailer  needs,  led  to  the  committee's 
recommendation  to  increase  the  depth 
allowance  of  the  container  by  an 
additional  12  inches  to  permit  a  range 
from  24  to  36  inches  deep. 

Addition  of  Provisions  Allowing  the 
Committee  To  Approve  the  Use  of 
Experimental  Containers  and  Melon 
Shipments  for  Experimental  Purposes 

The  marketplace  continues  to  undergo 
rapid  changes.  Buyers,  retailers,  and 
consumers  continually  demand 
flexibility  in  container  availability.  The 
committee  is  always  looking  for  ways  to 
strengthen  and  expand  the  market  for 
melons.  Currently,  except  for  an 
experimental  honeydew  pony  carton 
provision  that  is  removed  by  this  rule, 
there  are  no  procedures  in  place  to 
allow  the  committee  to  approve  melon 
shipments  for  experimental  purposes 
nor  in  experimental  containers  unless 
they  initiate  informal  rulemaking.  There 
are  times  during  the  melon  shipping 
season  when  the  trade  is  interested  in 
receiving  melons  in  containers  other 
than  those  currently  authorized  by  the 
regulations.  The  industn,'  currently  uses 
only  fiberboard  containers  and  they  are 
interested  in  experimenting  with  plastic 
bins.  The  committee  does  not  currently 
have  the  flexibility  to  react  quickly  to 
the  need  for  containers  not  currently 
approved  for  South  Texas  melon 
shipments.  Not  being  able  to  respond 
quickly  to  market  demands  for  testing 
different  types  of  melon  containers 
could  cause  the  South  Texas  melon 
industry  to  lose  sales  to  competing 
melon-producing  areas. 

Competition  from  other  melon 
production  areas  demands  that  the 
Texas  melon  industry'  be  able  to  quickly 
respond  to  buyer,  retailer,  and  consumer 
demands  for  new  containers.  Because 
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the  melon  regulatory  period  begins  May 
1  each  year  and  runs  through  June  20, 
the  committee  is  not  able  to  meet, 
approve  regulatory  changes,  and 
promptly  complete  the  rulemaking 
process!  in  order  to  approve  various 
types  o^  experimental  containers.  The 
industry  may  not  be  aware  of  the  need 
for  newj  containers  until  they  are  in  the 
middle  pf  their  shipping  season.  For  the 
commitiee  to  respond  quickly  to  market 
needs  for  containers  which  are  not 
ciurentKr  authorized,  it  must  have  the 
flexibiliiy  to  approve  the  use  of 
experin^ntal  containers  whenever  the 
need  ariises.  Also,  melon-producing 
areas  without  marketing  orders  are  not 
bound  hly  container  restrictions  and 
have  the  flexibility  to  use  different  types 
and  sizep  of  containers  as  needed  by 
consumers  and  retailers.  The  added 
flexibihty  vnll  allow  handlers  to  meet 
the  competition  from  other  areas  and 
better  mpet  buyers'  needs.  In  addition, 
the  cominittee  recommended  that 
provisiois  be  added  to  the  regulations 
to  permit  it  to  approve  shipments  for 
experimimtal  purposes  to  allow  the 
industry' to  test  different  types  of  melon 
shipmenits  whenever  needed.  As 
mentioned  before,  some  handlers  have 
expressed  an  interest  in  experimenting 
with  the  shipment  of  cantaloupes  and 
honeydew  melons  in  the  same 
container. 

Establishing  provisions  to  allow  the 
committee  to  approve  the  use  of 
experimental  containers  would  allow 
the  industry  to  respond  quickly  to 
market  needs  for  containers  not 
currentljj  approved  imder  the  order's 
contained  regulations,  and  estabUshing 
proceduijes  to  authorize  the  committee 
to  approve  shipments  for  experimental 
purposes!  would  allow  the  industry  to 
test  diffei  ent  types  of  melon  shipments 
when  ne<  ded.  Because  the  committee 
has  established  safeguards  for  these 
tjrpes  of  experimental  shipments  under 
paragrapk  (f)  of  the  handling  regulation, 
they  willlbe  able  to  easily  track  their 
use.  Once  the  committee  authorizes  the 
use  of  experimental  containers  or 
experime>ital  shipments,  the  industry 
will  be  able  to  determine  the  benefits 
and  market  acceptance  of  the  containers 
or  other  types  of  shipments.  Also, 
allowing  landlers  to  ship  melons  in  test 
container  s  will  enable  the  committee  to 
determini  i  whether  such  containers 
should  be  added  to  the  permanent  hst 
of  approv  }d  containers. 


Removal 
Containers 


if  Two  Experimental 


Two  ex  )erimental  containers  in  {e)(3) 
(a  honeyc&w  pony  carton  added  in 


1985)  and, 


added  in    990)  are  obsolete  and  have 


(e)(4)  (a  cantaloupe  carton 


not  been  used  for  several  years,  and  the 
committee  recommended  that  they  be 
removed  from  the  handling  regulation. 

Other  Changes  in  the  Regulations 

Currently,  in  §  979.304(c)(4)  the  name 
and  telephone  area  codes  of  the 
inspection  office  are  incorrect.  The 
name  of  the  inspection  office  has  been 
changed  to  "Texas  Cooperative 
Inspection  Program"  office  and  the 
telephone  area  codes  have  changed  from 
"210"  to  "956."  The  committee 
recommended  that  the  regulation  be 
updated  to  reflect  these  changes. 

In  Marketing  Order  No.  979  the 
correct  speUing  of  "cantaloupe"  is  used, 
and  in  §  979.180  and  §  979.304. 
"cantaloup"  is  misspelled.  To  correct 
the  misspelling  and  for  consistency,  all 
references  to  "cantaloup"  should  be 
changed  to  "cantaloupe." 

This  rule  change  would  permit  the 
South  Texas  melon  industry  to 
experiment  with  different  types  of 
containers  prior  to  adding  them  to  their 
approved  container  hst.  The  committee 
believes  this  would  effectively 
accommodate  retailer  and  customer 
needs. 

The  committee  recommended  these 
changes  to  assist  the  consiuning  pubhc 
in  receiving  Texas  melons  in  containers 
they  desire.  Permitting  the  South  Texas 
melon  industry  to  experiment  with 
different  types  of  containers  without  the 
need  for  rulemaking  and  adding 
tolerances  to  the  ciurently  approved 
honeydew  bulk  container  has  small 
entity  orientation. 

An  alternative  to  the  recommended 
changes  would  be  to  keep  the 
regulations  as  they  are,  however: 

(1)  It  was  the  committee's  desire  to 
come  up  with  a  more  workable  bulk 
honeydew  container  regulation  to  make 
it  more  precise  and  eliminate  potential 
problems.  Not  permitting  a  1 V2  inch 
tolerance  for  each  dimension  on  the 
bulk  container  could  prevent  the 
industry  from  marketing  honeydew 
melons  in  containers  which  might  be 
manufactured  shghtly  different  from  the 
sizes  specified  in  the  regulation. 

(2)  Not  permitting  the  committee  to 
quickly  approve  shipments  for 
experimental  purposes  exempt  fitim 
regulations  or  in  experimental 
containers  without  rulemaking  could 
hinder  the  industry's  ability  to  quickly 
respond  to  market  needs  and  prevent 
them  from  marketing  more  melons.  Not 
providing  the  committee  the  flexibility 
to  quickly  respond  to  market  demands 
for  test  containers  or  shipments  could 
result  in  the  industry  losing 
opportunities  to  other  melon-producing 
areas. 


(3)  The  two  permanent  experimental 
containers  are  no  longer  needed  because 
the  containers  have  not  been  used  for  a 
number  of  years  and  a  new  section  is 
being  added  to  make  it  possible  for  the 
committee  to  quickly  approve  the  use  of 
experimental  containers. 

14)  Not  updating  the  name  and 
telephone  numbers  of  the  inspection 
office  to  accurately  reflect  the  correct 
information  could  cause  confusion  in 
the  industry. 

Although  authorizing  melon 
shipments  for  experimental  purposes 
and  the  use  of  experimental  containers 
would  impose  some  additional 
reporting  and  recordkeeping 
requirements  on  melon  handlers,  this 
would  be  minimal.  Currently,  handlers 
making  shipments  of  melons  for  special 
purposes,  including  experimental,  are 
required  to  obtain  a  Certificate  of 
Privilege  to  notify  the  committee  of  their 
intent  to  ship  melons  for  these 
purposes.  Also,  handlers  must  prepare  a 
special  purpose  shipment  report  on 
each  shipment  and  forward  it  to  the 
committee.  The  committee  estimates 
that  approximately  two  to  four  handlers 
might  request  approval  for  the  use  of 
experimental  containers,  which  would 
increase  the  total  reporting  and 
recordkeeping  burden  by  approximately 
.1  to  .2  hoiu«,  and  this  time  is  currently 
approved  under  OMB  No.  0581-0178  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  of  1995  (44  U.S.C. 
Chapter  35). 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
dupUcation  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  dupUcate,  overlap  or  conflict  with 
this  rule. 

Further,  the  committee's  meeting  was 
pubUcized  throughout  the  melon 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  committee  defiberations. 
Like  all  committee  meetings,  the  March 
30, 1999,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  their  views  on  this 
issue.  The  committee  itself  is  composed 
of  10  members,  of  which  9  are  growers 
and  handlers,  and  one  represents  the 
pubUc.  Also,  the  committee  has  a 
subcommittee  to  review  certain  issues 
and  make  recommendations  to  the 
committee.  The  subcommittee  met  on 
January  28, 1999,  and  discussed  this 
issue  in  detail.  The  meeting  was  a 
public  meeting  and  both  large  and  small 
entities  were  able  to  participate  and 
express  their  views.  Finally,  interested 
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persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendation,  and  other 
information,  it  is  foujid  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

This  rule  invites  comments  on 
changes  to  the  handling  regulation 
currently  prescribed  under  the  South 
Texas  melon  marketing  order.  Any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

Piu^uant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes 
requirements  for  bulk  containers  for 
honeydew  melons  and  provides 
additional  opportunities  for  the  industry 
to  ship  melons;  (2)  the  committee  needs 
this  rule  to  be  in  place  for  the  1999 
season  begirming  May  1,  1999,  so  the 
industry  may  take  advantage  of  these 
options;  (3)  the  committee  unanimously 
recommended  these  changes  at  a  public 
meeting  and  interested  parties  had  an 
opportimity  to  provide  input;  and  (4) 
this  rule  provides  a  60-day  comment 
period  and  any  comments  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements,  Melons, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  979  is  amended  as 
follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§979.180    [Amended] 

2.  In  §  979.180,  the  word 
"cantaloups"  is  revised  to  read 
"cantaloupes"  everywhere  it  appears. 

3.  In  §979.304,  paragraphs  [b)(4), 
{c)(4),  and  (e)(3)  are  revised,  paragraph 
(e)(4)  is  removed,  and  paragraph  (e)(5)  is 
redesignated  as  paragraph  (e)(4)  to  read 
as  follows: 

§979.304    Handling  regulation. 


(b)  *   *  * 

(4)  Honeydew  melons  may  be  packed 
in  rectangular  or  octagonal  bulk 
containers  having  dimensions  of  48 
inches  long  by  40  inches  wide  by  24  to 
36  inches  deep.  A  tolerance  of  1 V2  inch 
for  each  dimension  shall  be  permitted. 
***** 

(c)*  *  * 

(4)  Designated  inspection  stations  will 
be  located  at  the  Texas  Cooperative 
Inspection  Program  Office,  1301  W. 
Expressway,  Alamo  (Phone  (956)  787- 
4091  or  6881)  and  the  Matt  Dietz 
Packing  Co.,  4700  N.  Santa  Maria, 
Laredo  (Phone  (956)  723-9178  or  9170), 
to  be  available  for  handlers  who  do  not 
have  permanent  packing  facilities 
recognized  by  the  committee. 
***** 

(e)  *  *   * 

(3)  Experimental  shipments,  (i)  Upon 
approval  by  the  committee,  melons  may 
be  shipped  for  experimental  purposes 
exempt  from  the  container  requirements 
specified  in  paragraph  (b)  of  this 
section,  but  shcill  meet  the  grade  and 
inspection  requirements  of  paragraphs 
(a)  and  (c)  of  this  section  and  the 
assessment  requirements  specified  in 
§  979.219:  Provided,  That  the  melons  are 
handled  in  accordance  with  safeguard 
provisions  of  paragraph  (f)  of  this 
section. 

(ii)  Upon  approval  of  the  committee, 
melons  may  be  shipped  for  testing  in 
types  and  sizes  of  containers  other  than 
those  specified  in  paragraphs  (b)  and 
(e)(4)  of  this  section:  Provided,  That  the 
melons  are  handled  in  accordance  with 
the  provisions  of  paragraph  (f)  of  this 
section. 
***** 

4.  In  §  979.304,  the  words 
"cantaloup",  "cantaloups",  and 
"Cantaloups"  are  revised  to  read 
"cantaloupe",  "cantaloupes"  and 
"Cantaloupes",  respectively  everywhere 
they  appear. 

Dated:  April  28. 1999. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  99-11077  Filed  5-3-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  993 

[Docket  No.  FV99-993-2  FR] 

Dried  Prunes  Produced  in  California; 
Undersized  Regulation  for  the  1999- 
2000  Crop  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTK>N:  Final  rule. 

SUMMARY:  This  final  rule  changes  the 
undersized  regulation  for  dried  prunes 
received  by  handlers  from  producers 
and  dehydrators  under  Marketing  Order 
No.  993  for  the  1999-2000  crop  year. 
The  marketing  order  regulates  the 
handling  of  dried  prunes  produced  in 
California  and  is  administered  locally 
by  the  Prune  Marketing  Committee 
(Committee).  This  rule  removes  the 
smallest,  least  desirable  of  the 
marketable  size  dried  prunes  produced 
in  California  from  human  consumption 
ouUets,  and  allows  handlers  to  dispose 
of  undersized  prunes  in  such  oudets  as 
livestock  feed.  The  Committee  estimated 
that  this  rule  will  reduce  the  excess  of 
dried  prunes  expected  at  the  end  of  the 
1998-99  crop  year  by  approximately 
6,700  tons,  leaving  sufficient  prunes  to 
fulfill  foreign  and  domestic  trade 
demand. 

EFFECTIVE  DATE:  August  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698,  or  E-mail: 
Jay.Guerber@usda.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
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SUPPlJ^ieMTARY  INFORMATKM:  This  rule 
is  issu4  d  under  Marketing  Agreement 
and  OiWer  No.  993.  both  as  amended  (7 
CFR  pqrt  993).  regulating  the  handling 
of  drie|l  prunes  produced  in  CaUfomia, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Apartment  of  Agriculture 
(Department)  is  issuing  this  rule  in 
confoniiance  with  Executive  Order 
12866. 

This  1  "ule  has  been  reviewed  under 
Executijire  Order  12988,  Qvil  Justice 
Reform*  This  rule  is  not  intended  to 
have  re^oactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  pohcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rul4. 

The  Act  provides  that  admlaistrative 
proceedings  must  be  exhausted  before 
parties  »iay  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  tha  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  tha  order  is  not  in  accordance  with 
law  andirequest  a  modification  of  the 
order  orjto  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearin  5  on  the  petition.  After  the 
hearing  he  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  c  ourt  of  the  United  States  in  any 
district  i  1  which  the  handler  is  an 
inhabita  it,  or  has  his  or  her  principal 
place  of  }usiness.  has  jiuisdiction  to 
review  t]  le  Secretary's  ruling  on  the 
petition.  I  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  (he  ruling. 

This  rule  changes  the  undersized 
regulatioii  in  §  993.49(c)  of  the  prune 
marketing  order  for  the  199^-2000  crop 
year  for  volume  control  purposes.  The 
regulation  removes  primes  passing 
through  specified  screen  openings.  For 
French  prunes,  the  screen  opening  will 
be  increased  from  2V32  to  ^V32  of  an  inch 
in  diamejer.  and  for  non-French  prunes, 
the  opening  will  be  increased  from  ^"/aa 
to  ^/32  oflan  inch  in  diameter.  This  rule 
removes  (he  smallest,  least  desirable  of 
the  marketable  size  dried  prunes 
produced  in  California  from  human 
consumption  outlets.  The  rule  will  be  in 
effect  fro»i  August  1,  1999,  through  July 
31,  2000,  land  was  unanimously 
recommended  by  the  Committee  at  a 
Decembe(  1,  1998,  meeting 


Section!  993.19b  of  the  pnme 
marketing  order  defines  undersized 
prunes  asi  prunes  which  pass  freely 
through  a  round  opening  of  a  specified 


diameter.  Section  993.49(c)  of  the  prune 
marketing  order  establishes  an 
undersized  regulation  of  23/32  of  an  inch 
for  French  prunes  and  ^8/32  of  an  inch 
for  non-French  pnmes.  These  diameter 
openings  have  been  in  effect  for  quality 
control  purposes.  Section  993.49(c)  also 
provides  that  the  Secretary,  upon  a 
reconmiendation  of  the  Committee,  may 
establish  larger  openings  for  undersized 
dried  prunes  whenever  it  is  determined 
that  supply  conditions  for  a  crop  year 
warrant  such  regulation.  Section 
993.50(g)  states  in  part:  "No  handler 
shall  ship  or  otherwise  dispose  of.  for 
human  consumption,  the  quantity  of 
prunes  determined  by  the  inspection 
service  pursuant  to  §  993.49(c)  to  be 
undersized  prunes  *  *  *••  Pursuant  to 
§  993.52,  minimum  standards,  pack 
specifications,  including  the  openings 
prescribed  in  §  993.49(c).  may  be 
modified  by  the  Secretary,  on  the  basis 
of  a  recommendation  of  the  Committee 
or  other  information. 

Pursuant  to  the  authority  in  §  993.52 
of  the  order,  §993.400  modifies  the 
undersized  openings  prescribed  in 
§  993.49(c)  to  permit  undersized 
regulations  using  openings  of  23/32  or 
2'V32  of  an  inch  for  French  prunes,  and 
2"/32  or  3%2  of  an  inch  for  non-French 


prunes. 

During  the  1974-75  and  1977-78  crop 
years,  the  undersized  prune  regulation 
was  estabUshed  by  the  Department  at 
23/^2  of  an  inch  in  diameter  fat  French 
prunes  and  2«/i2  of  an  inch  in  diameter 
for  non-French  prunes.  These  diameter 
openings  were  established  in  §§  993.401 
and  993.404.  respectively  (39  FR  32733. 
September  11. 1974;  and  42  FR  49802. 
September  28,  1977).  In  addition,  the 
Committee  recommended  and  the 
Department  established  volume 
regulation  percentages  during  the  1974- 
75  crop  year  with  an  undersized 
regulation  at  the  aforementioned  23/32 
and  28/32  inch  diameter  screen  sizes. 
Diuing  the  1975-76  and  1976-77  crop 
years,  the  undersized  prune  regulation 
was  established  at  z-Vbz  of  an  inch  for 
French  prunes,  and  ^0/32  of  an  inch  for 
non-French  prunes.  These  diameter 
openings  were  established  in  §§  993.402 
and  993.403  respectively  (40  FR  42530. 
September  15.  1975  and  41  FR  37306. 
September  3. 1976).  The  prune  industry 
had  an  excess  supply  of  prunes, 
particularly  small  sized  prunes.  Rather 
than  recommending  volume  regulation 
percentages  for  the  1975-76, 1976-77 
and  1977-78  crop  years,  the  Committee 
recommended  the  establishment  of  an 
undersized  prune  regulation  applicable 
to  all  pnmes  received  by  handlers  from 
producers  and  dehydrators  during  each 
of  those  crop  years. 


The  objective  of  the  undersized 
regulations  during  each  of  those  crop 
years  was  to  preclude  the  use  of  small 
prunes  in  manufactured  prune  products, 
such  as  juice  and  concentrate.  Handlers 
could  not  market  undersized  pnmes  for 
human  consumption,  but  could  dispose 
of  them  in  nonhuman  outlets  such  as 
livestock  feed. 

With  these  experiences  as  a  basis,  the 
marketing  order  was  amended  on 
August  1, 1982.  estabhshing  the 
continuing  quality-related  regulation  for 
undersized  French  and  non-French 
prunes  under  §  993.49(c).  That 
regulation  has  removed  fit)m  the 
marketable  supply  those  prunes  which 
are  not  desirable  for  use  in  prune 
products. 

As  in  the  1970's.  the  pnme  industry 
is  currently  experiencing  an  excess 
supply  of  prunes,  particularly  in  the 
smaller  sizes.  During  the  1998-99  crop 
year,  the  undersized  prune  regulation 
was  estabUshed  at  2V32  of  an  inch  for 
French  pnmes.  and  30/^2  of  an  inch  for 
non-French  prunes.  These  diameter 
openings  were  estabUshed  in  §  993.405 
(63  FR  20058.  April  23.  1998).  At  its 
meetii^  on  December  1. 1998.  the 
Committee  recognized  that  the  1998-99 
prune  crop  is  about  50%  of  the  normal 
size;  however,  with  the  large  inventories 
and  anticipated  large  1999-2000  prune 
crop,  the  Committee  unanimously 
recommended  continuing  with  volume 
controls  for  the  1999-2000  crop  year  by 
proposing  an  undersized  prune 
regulation  at  2V32  of  an  inch  in  diameter 
for  French  prunes  and  *%2  of  an  inch 
in  diameter  for  non-French  prunes.  This 
regulation  will  be  in  effect  from  August 
1,  1999.  through  July  31.  2000. 

The  Committee  estimated  that  there 
will  be  an  excess  of  about  18.700  natural 
condition  tons  of  dried  prunes  as  of  July 
31,  1999.  This  rule  will  continue  to 
remove  primarily  small  sized  prunes 
from  hiunan  consumption  channels, 
consistent  with  the  undersized 
regulation  that  was  implemented  for  the 
1998-99  crop  year.  It  is  estimated  that 
approximately  6,700  natiual  condition 
tons  of  small  prunes  will  be  removed 
from  human  consimiption  channels 
diuing  the  1999-2000  crop  year.  This 
vfill  leave  sufficient  prunes  to  fill 
domestic  and  foreign  trade  demand 
during  the  1999-2000  crop  year,  and 
provide  an  adequate  carryout  on  July  31, 
2000.  for  early  season  shipments  until 
the  new  crop  is  available  for  shipment. 
According  to  the  Committee,  the  desired 
inventory  level  to  keep  trade 
distribution  channels  full  while 
awaiting  the  new  crop  is  about  38,000 
natural  condition  tons. 

In  its  deliberations,  the  Committee 
reviewed  statistics  reflecting:  (1)  A 
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worldwide  prune  demand  which  has 
been  relatively  stable  at  about  260,000 
tons;  (2)  a  worldwide  oversupply  that  is 
expected  to  continue  growing  into  the 
next  century  (estimated  at  350,845 
natural  condition  tons  by  the  year  2003); 

(3)  a  continuing  oversupply  situation  in 
California  caused  by  increased 
production  from  increased  plantings 
and  higher  yields  per  acre  (between  the 
1990-91  and  1997-98  crop  years,  the 
yield  ranged  from  1.5  to  2.8  versus  a  10 
year  average  of  2.2  tons  per  acre);  and 

(4)  California's  continued  excess  supply 
situation.  The  production  of  these  small 
sizes  ranged  from  2,575  to  8,778  natural 
condition  tons  diuing  the  1990-91 
through  the  1997-98  crop  years.  The 
Committee  concluded  that  it  had  to 
continue  utilizing  supply  management 
techniques  to  accelerate  the  return  to  a 
balanced  supply/ demand  situation  in 
the  interest  of  the  California  dried  prune 
industry.  The  changes  to  the  undersized 
regulation  for  the  1999-2000  crop  year 
are  the  result  of  these  deliberations,  and 
the  Committee's  desire  to  bring  supplies 
more  in  line  with  market  needs. 

The  current  oversupply  situation 
facing  the  California  pnme  industry  has 
been  caused  by  foiu-  consecutive  large 
crops  (1994-95  through  1997-98)  of 
over  180,000  natural  condition  tons. 
Further  burdening  this  oversupply 
situation  will  be  large  California  prune 
crops  over  the  next  few  years  caused  by 
the  new  prune  plantings  in  recent  years 
and  higher  yields  per  acre.  During  the 
1990-91  crop  year,  the  non-bearing 
acreagfe  totaled  5,900  acres,  but  by 
1995-96,  the  non-bearing  acreage  had 
quadrupled  to  more  than  23,000  acres. 
Yields  have  ranged  from  2.3  to  2.8  tons 
per  acre  over  a  three-year  period  from 
the  1995-96  through  the  1997-98  crop 
years,  compared  to  a  10-year  average  of 
2.2  tons  to  the  acre.  The  1998-99  crop 
prune  is  exceptionally  light,  about  50% 
of  normal  size  (103,000  tons),  due  to  the 
unusually  cool  and  wet  weather 
conditions  caused  by  the  weather 
phenomenon  known  as  El  Nino.  Even 
though  this  year's  small  prune  crop  and 
the  1998-99  undersized  prune 
regulation  will  help  reduce  the  existing 
oversupply,  the  prune  supply  has  been 
outstripping  demand  over  the  past  nine 
years.  Another  large  crop  of  about 
200,000  natural  condition  tons  is 
expected  for  the  1999-2000  crop  year, 
partly  because  of  an  anticipated  increase 
in  bearing  acreage,  and  this  will  add  to 
the  continuing  oversupply. 

Because  of  the  oversupply  situation 
during  the  1997-98  crop  year,  producer 
prices  for  the  -'•/32  of  an  inch  in  diameter 
French  prunes  declined  to  $40-50  per 
ton.  Consequently,  producers  lost  about 
$260-270  per  ton  on  every  ton  they 


delivered  to  handlers  during  1997-98. 
The  lower  pricing  of  the  smaller  prunes 
continued  in  1998-99,  and  is  expected 
to  continue  as  an  incentive  in  future 
crop  years  to  convince  producers  to 
produce  the  larger  sizes  needed  to  help 
the  industry  better  meet  the  increasing 
market  demand  for  larger  size  prunes 
used  for  pitted  prunes. 

The  1998-99  undersized  prune  rule  of 
2'»/32  of  an  inch  for  French  prunes  and 
^°/32  of  an  inch  for  non-French  prunes 
has  expedited  the  reduction  of  small 
pnme  inventories,  but  more  needs  to  be 
done  to  bring  supplies  into  balance  with 
market  demand.  The  excess  inventory 
on  July  31,  1998,  was  88,840  natural 
condition  tons,  and  only  about  2,400 
natural  condition  tons  of  dried  primes 
are  expected  to  be  removed  from  the 
1998-99  marketable  supply  by  the 
ciurent  imdersized  regulation.  The 
Committee  believes  that  the  same 
undersized  regulation  also  should  be 
implemented  during  the  1999-2000 
crop  year  to  continue  reducing  the 
inventories  of  small  primes,  to  help 
reduce  the  expected  large  1999-2000 
prune  crop,  and  more  quickly  bring 
supplies  in  Une  with  demand. 
Attainment  of  this  goal  will  benefit  all 
of  the  producers  and  handlers  of 
California  prunes. 

The  recommended  decision  of  June  1. 
1981  (46  FR  29271)  regarding 
undersized  prunes  states  that  the 
undersized  prune  regulation  at  the  '■V32 
and  2%2  inch  diameter  size  openings 
will  be  continuous  for  the  purposes  of 
quality  control  even  in  above  parity 
situations,  h  further  states  that  any 
change  (i.e.,  increase)  in  the  size  of 
those  openings  will  not  be  for  the 
piu-pose  of  establishing  a  new  quality- 
related  minimum.  Larger  openings  will 
only  be  applicable  when  supply 
conditions  warrant  the  regulation  of  a 
larger  quantity  of  prunes  as  undersized 
prunes.  Thus,  any  regulation  prescribing 
openings  larger  than  those  in  §  993.49(c) 
should  not  be  implemented  when  the 
grower  average  price  is  expected  to  be 
above  parity.  The  season  average  price 
received  by  prune  growers  averaged 
about  54  percent  of  parity  during  the 
1992  through  1997  seasons,  and  is  in  a 
downward  trend.  As  discussed  later,  the 
average  grower  price  for  prunes  during 
the  1 999-2000  crop  year  is  not  expected 
to  be  above  parity,  and  implementation 
of  this  more  restrictive  undersized 
regulation  will  be  appropriate  in 
reference  to  parity. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  prunes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade. 


size,  quality,  or  matiuity  requirements 
for  the  domestically  produced 
commodity.  This  action  does  not  impact 
the  dried  prune  import  regulation 
because  the  action  to  be  implemented  is 
for  volume  control,  not  quality  control. 
The  smaller  diameter  openings  of  ^^hi 
of  an  inch  in  diameter  for  French  prunes 
and  2%2  of  an  inch  in  diameter  for  non- 
French  primes  were  implemented  to 
improve  product  quality.  The 
recommended  increases  to  ^V32  of  an 
inch  in  diameter  for  French  prunes  and 
3%2  of  an  inch  in  diameter  for  non- 
French  prunes  are  for  purposes  of 
volume  control.  Therefore,  the  increased 
diameters  will  not  be  applied  to 
imported  prunes. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  Eire  brought  about 
through  group  action  of  essenticdly 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,250 
producers  of  dried  prunes  in  the 
production  area  and  approximately  20 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  industry  profile  shows 
that  8  out  of  20  handlers  (40%)  shipped 
over  $5,000,000  worth  of  dried  prunes 
and  could  be  considered  large  handlers 
by  the  Small  Business  Administration. 
Twelve  of  the  20  handlers  (60%) 
shipped  under  $5,000,000  worth  of 
prunes  and  could  be  considered  small 
handlers.  An  estimated  90  producers,  or 
about  7%  of  the  1,250  total  producers, 
could  be  considered  large  growers  with 
annual  income  over  $500,000.  The 
majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

This  rule  will  establish  an  undersized 
prune  regulation  of  '^V.\i  of  an  inch  in 
diameter  for  French  prunes  and  ^"/az  of 
an  inch  in  diameter  for  non-French 
prunes  for  the  1999-2000  crop  year  for 
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volume  control  purposes.  This  change 
in  regu  ation  will  result  in  more  of  the 
smaller  sized  pnmes  being  classified  as 
undersi  zed  prunes,  and  is  expected  to 
benefit  jroducers,  handlers,  and 
consum  ers.  Since  prune  handlers 
already  use  ^•»/32  and  ^%2  grader  screens, 
small  ai  id  large  producers  and  handlers 
will  nol  incur  extra  costs  to  purchase 
new  SCI  Ben  sizes.  Moreover,  because  the 
quality  -elated  undersized  regulation 
has  beei  i  in  place  continuously  since  the 
early  IflBO's.  the  only  additional  cost 
resultin ;  from  the  increased  openings 
will  be  I  he  disposal  of  additional 
undersi  ;ed  prune  tonnage  (about  6.700 
natural  condition  tons)  to  nonhuman 
consum  Jtion  outlets  as  required  by  the 
order.  V  ith  the  less  restrictive  openings, 
only  5,635  natural  condition  tons  or  3.3 
percent  af  the  marketable  production 
has  beei  removed  on  average  over  the 
past  eig]  It  crop  years  since  1990-91.  The 
more  res  trictive  openings  currently  in 
place  foi  1998-99  are  expected  to 
remove  )nly  2,400  tons  of  dried  prunes 
from  the  excess  marketable  supply.  The 
Commit  ee  estimated  that  there  will  be 
an  exces  s  of  about  18,700  natiu-al 
conditio  i  tons  of  dried  prunes  on  July 
31,  1999  Implementation  of  the  more 
restricti\  e  openings  in  1999-2000  is 
expectec  to  reduce  the  surplus  by  about 
6,700  tons. 

Becaui  e  the  benefits  and  costs  of  the 
action  w  11  be  directly  proportional  to 
the  quan  tity  of  --Vs^  screen  French 
prunes  a  id  ^%2  screen  non-French 
prunes  produced  or  handled,  small 
business  ;s  should  not  be 
dispropc  rtionately  affected  by  the 
action.  V  hile  variation  in  sugar  content, 
prune  de  rasity  and  dry-away  ratio  vary 
from  cou  nty  to  county,  they  also  vary 
from  orchard  to  orchard  and  season  to 
season.  In  the  major  producing  areas  of 
the  Sacramento  and  San  Joaquin 
Valleys,  'vhich  account  for  over  99 
percent  c  f  the  State's  production,  the 
prunes  p  oduced  are  homogeneous 
enough  t  lat  this  action  will  not  be 
viewed  a  \  inequitable  by  large  and  small 
producer;  in  any  area  of  the  State. 

The  qu  mtity  of  small  prunes  in  a  lot 
is  not  de|  lendent  on  whether  a  producer 
or  handle  r  is  small  or  large,  but  is 
primarily  dependant  on  cultural 
practices,  soil  composition,  and  water 
costs.  Th(  (  cost  to  minimize  the  quantity 
of  small  J  runes  is  similar  for  small  and 
large  enti  ies.  The  anticipated  benefits 
of  this  ru  e  are  not  expected  to  be 
dispropo:  tionately  greater  or  lesser  for 
small  han  dlers  or  producers  than  for 
larger  ent  ities.  The  only  additional  costs 
on  produ  :ers  and  handlers  expected 
from  the  1  ncreased  openings  will  be  the 
disposal  ( if  additional  tonnage  (now 
estimatec 


to  be  about  6,700  tons)  to 


nonhuman  consumption  outlets.  These 
costs  are  expected  to  be  minimal,  and 
will  be  offset  by  the  benefits  derived  by 
the  elimination  of  some  of  the  excess 
supply  of  small  sized  primes. 

At  the  December  1,  1998,  meeting,  the 
Committee  discussed  the  financial 
impact  of  this  change  on  handlers  and 
producers.  Handlers  and  producers 
receive  higher  returns  for  the  larger  size 
prunes.  Prunes  eliminated  through  the 
implementation  of  this  rule  have  very 
little  value.  As  mentioned  earlier,  the 
current  situation  for  these  small  sizes  is 
quite  bleak  with  producers  losing  about 
$260-270  on  every  ton  they  deliver  to 
handlers.  The  1998-99  grower  field 
price  for  2'»/32  screen  French  prunes  is 
ranging  between  $40  and  $50  per  ton, 
just  like  last  crop  year.  The  cost  of 
drying  a  ton  of  such  prunes  is  $260  per 
ton  at  a  4  to  1  dry-away  ratio, 
transportation  is  at  least  $20  per  ton. 
and  the  producer  assessment  paid  to  the 
California  Prune  Board  (a  body  which 
administers  the  State  marketing  order 
for  promotion  and  research)  is  $30  per 
ton.  The  total  cost  is  about  $310  per  ton 
which  equates  to  a  loss  of  about  $260- 
270  per  ton  for  every  ton  of  -•'/aa  screen 
French  prunes  produced  and  delivered 
to  handlers. 

Utilizing  data  provided  by  the 
Committee,  the  Department  has 
evaluated  the  impact  of  the  undersized 
regulation  change  upon  producers  and 
handlers  in  the  industry.  The  analysis 
shows  that  a  reduction  in  the 
marketable  production  and  handler 
inventories  will  result  in  higher  season- 
average  prices  which  will  benefit  all 
producers.  The  removal  of  the  smallest, 
least  desirable  of  the  marketable  dried 
prunes  produced  in  California  from 
human  consumption  outlets  will 
eliminate  an  estimated  6,700  tons  of 
small-sized  dried  prunes  during  the 
1999-2000  crop  year  from  the 
marketplace.  This  will  help  lessen  the 
negative  marketing  and  pricing  effects 
resulting  from  the  excess  supply 
situation  facing  the  industry.  California 
prune  handlers  reported  that  they  held 
126,485  tons  of  natural  condition 
prunes  on  July  31.  1998.  the  end  of  the 
1997-98  crop  year.  This  was  the  largest 
year-end  inventory  reported  since  the 
Committee  began  collecting  such 
statistics  in  1949.  The  desired  industry 
inventory  level  is  based  on  an  average 
12-week  supply  to  keep  trade 
distribution  channels  full  while 
awaiting  new  crop.  Currently,  it  is  about 
38,000  natural  condition  tons.  This 
leaves  an  inventory  surplus  of  over 
88,000  tons  which  will  likely  take  the 
industry  several  years  to  market.  The 
small  1998-99  prune  crop  and 
undersized  regulation  will  help  reduce 


the  surplus,  but  the  anticipated  large 
1999-2000  prune  crop  is  expected  to 
bring  supplies  further  out-of-balance 
with  demand. 

Further  burdening  this  oversupply 
situation  will  be  large  California  prune 
crops  over  the  next  few  years  caused  by 
the  new  prune  plantings  of  recent  years 
and  higher  yields  per  acre.  During  the 
1990-91  crop  year,  the  non-bearing 
acreage  totaled  5,900  acres,  but  by 
1995-96,  the  non-bearing  acreage  had 
quadrupled  to  more  than  23.000  acres. 
Yields  have  ranged  from  2.3  to  2.8  tons 
per  acre  over  a  three-year  period  from 
the  1995-96  through  the  1997-98  crop 
year,  compared  to  a  10-year  average  of 
2.2  tons  to  the  acre.  The  1998-99  prune 
crop  is  expected  to  be  about  50%  of 
normal  size  (103,000  natural  condition 
tons).  Even  though  this  year's  small 
prune  crop  and  the  1998-99  undersized 
prune  regulation  will  help  reduce  the 
existing  oversupply,  the  prune  supply 
has  been  outstripping  demand  over  the 
past  nine  years.  In  addition,  the  1999- 
2000  prune  crop  is  expected  to  be  about 
200,000  tons,  further  increasing  the 
industry's  oversupply  problems. 
As  the  marketable  dried  prune 
production  and  siu-plus  prune 
inventories  are  reduced  through  this 
action,  the  trade  should  begin  taking  a 
position  early  in  the  season  for  its  dried 
prune  needs,  which  will  help  firm  up 
market  prices  and  eventually  reflect  a 
higher  overall  price  to  the  producers.  In 
addition,  as  producers  implement 
improved  cultural  and  thinning 
practices,  the  overall  size  of  the  pnines 
will  get  larger.  As  a  result,  producer 
returns  will  increase  because  producers 
will  be  producing  less  tormage  of  small 
sized  fruit  at  a  $260-270  per  ton  loss. 
Instead  producers  will  be  receiving  the 
higher  prices  paid  for  the  larger  sizes. 

For  the  1993-94  through  the  1997-98 
crop  years,  the  season  average  price 
received  by  the  producers  ranged  from 
a  high  of  $1,120  per  ton  to  a  low  of  $827 
per  ton  during  the  1997-98  crop  year. 
The  season  average  price  received  by 
producers  averaged  about  54  percent  of 
parity.  Based  on  available  data  and 
estimates  of  prices,  production,  and 
other  economic  factors,  the  season 
average  producer  price  for  the  1998-99 
season  is  expected  to  be  about  $790  per 
ton,  or  about  41  percent  of  parity. 

The  Committee  discussed  alternatives 
to  this  change,  including  making  no 
changes  to  the  undersized  prune 
regulation  and  allowing  market 
dynamics  to  foster  prune  inventory 
adjustments  through  lower  prices  on  the 
smaller  prunes.  While  reduced  grower 
prices  for  small  prunes  are  expected  to 
contribute  toward  a  slow  reduction  in 
dried  prune  inventories,  the  Committee 
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believed  that  the  undersized  rule  change 
was  needed  to  expedite  that  reduction. 
With  the  excess  tonnage  of  dried 
prunes,  the  Committee  also  considered 
establishing  a  reserve  pool  and 
diversion  program  to  reduce  the 
oversupply  situation.  These  initiatives 
were  not  supported  because  they  would 
not  specifically  eliminate  the  smallest, 
least  valuable  pnuies  which  are  in 
oversupply.  Instead,  the  reserve  pool 
and  diversion  program  would  eliminate 
larger  size  primes  from  human 
consumption  outlets.  Reserve  pools  for 
prunes  have  historically  been 
implemented  on  dried  prunes  regardless 
of  the  size  of  the  prunes.  While  the 
marketing  order  also  allows  handlers  to 
remove  the  larger  prunes  from  the  pool 
by  replacing  them  with  small  prunes 
and  the  value  difference  in  cash,  this 
exchange  would  be  cumbersome  and 
expensive  to  administer  compared  to 
this  rule. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  prunes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
for  the  domestically  produced 
commodity.  This  action  does  not  impact 
the  dried  prune  import  regulation 
because  the  action  to  be  implemented  is 
for  volume  control,  not  quality  control, 
purposes.  The  smaller  diameter 
openings  of  2%2  of  an  inch  for  French 
prunes  and  ^%z  of  an  inch  for  non- 
French  prunes  were  implemented  for 
the  purpose  of  improving  product 
quality.  The  increases  to  ^"732  of  an  inch 
in  diameter  for  French  prunes  and  ^°/32 
of  an  inch  in  diameter  for  non-French 
prunes  are  for  purposes  of  volume 
control. 

Therefore,  the  increased  diameters 
will  not  be  applied  to  imported  prunes. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
California  dried  prune  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition,  as  noted  in 
the  initial  regulatory  flexibility  analysis, 
the  Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
prune  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  December  1, 


1998,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue.  The 
Committee  itself  is  composed  of  twenty- 
two  members,  of  which  seven  are 
handlers,  fourteen  are  producers,  and 
one  is  a  public  member.  Moreover,  the 
Committee  and  its  Supply  Management 
Subconunittee  have  been  reviewing  this 
supply  management  problem  for  the 
second  year,  and  this  rule  reflects  their 
deliberations  completely. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  January  25,  1999  (64  FR 
3660).  Copies  of  this  rule  were  mailed 
or  sent  via  facsimile  to  all  Committee 
members,  alternates  and  dried  prune 
handlers.  Finally,  the  rule  was  made 
available  through  the  Internet  by  the 
U.S.  Govermnent  Printing  Office.  The 
rule  provided  a  comment  period  which 
ended  April  15,  1999.  No  comments 
were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 
follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  993.406  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  993.406    Undersized  prune  regulation  for 
the  1999-2000  crop  year. 

Pursuant  to  §§  993.49(c)  and  993.52. 
an  undersized  prune  regulation  for  the 
1999-2000  crop  year  is  hereby 
established.  Undersized  prunes  are 
prunes  which  pass  through  openings  as 
follows:  For  French  primes,  ^y32  of  an 
inch  in  diameter;  for  non-French 
prunes,  3% 2  of  an  inch  in  diameter. 

Dated:  April  27,  1999. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  99-11078  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN  3150-AF96 

Codes  and  Standards:  IEEE  National 
Consensus  Standard;  Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule:  Correction. 

SUMMARY:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 
Register  on  April  13,  1999  (64  FR 
17944),  that  incorporates  by  reference 
IEEE  Std.  603-1991,  a  national 
consensus  standard  for  power, 
instrumentation,  and  control  portions  of 
safety  systems  in  nuclear  power  plants. 
This  action  is  necessary  to  correct  an 
erroneous  reference. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  on  May  13. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar.  Federal  Register 
Liaison  Officer,  telephone  (301)  415- 
7163. 

SUPPLEMENTARY  INFORMATION:  On  page 
17946,  in  the  third  column,  in  the 
codified  text  at  §  50.55a(h)(l).  on  the 
fourteenth  and  twenty-first  lines  from 
the  top,  and  at  §  50.55a(h)(2)  on  the 
twenty-eighth  line  from  the  top  "Std. 
279-1971"  should  be  corrected  to  read 
"Std.  279." 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April.  1999. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook. 
Secretary  of  the  Commission. 
[FR  Doc.  99-11111  Filed  5-3-99:  8:45  am] 

BILUNG  CODE  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-202-AD;  Amendment 
39-11151;  AD  99-09-1 8) 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Mark  0070  and  Mark  0100 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 


summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F.28 
Mark  0070  and  Mark  0100  series 


^^^^ t  Federal  Register/ Vol.  64,  No.  85 /Tuesday.  May  4.  1999 /Rules  and  Regulations 


airplanes,  that  currently  requires  a  one- 
time ii^spection  for  heat  damage  of  the 
fuselage  skin  and  stubwing  structure; 
either  -epetitive  tests  of  certain  seals  or 
repair  jf  heat  damage,  as  necessary;  and 
eventual  replacement  of  corrujoint  seals 
with  n;w,  improved  seals.  This 
amend  ment  adds  a  requirement  for 
repetit  ve  inspections  for  heat  damage  of 
the  sul  ject  area,  and  provides  for  a  new 
option  il  terminating  action  for  the 
repetit  ve  inspections.  This  action  is 
promp  ed  by  issuance  of  mandatory 
contini  ling  airworthiness  information  by 
a  foreif  n  civil  airworthiness  authority. 
The  acl  ions  specified  by  this  AD  are 
intend*  d  to  prevent  leakage  of  hot  air 
from  tb  e  corrujoint  seals  of  certain 
valves  n  the  stubwings,  and  subsequent 
heat  da  mage  of  the  fuselage  skin  and 
stubwiag  structiire,  which  could  result 
in  redu  :ed  structural  integrity  of  the 
airplan^. 
DATES:  Effective  June  8,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  8, 
1999. 

The  i  icorporation  by  reference  of 
certain  sther  publications  as  listed  in 
the  regi  lations,  was  approved 
previously  by  the  Director  of  the 
Federal  Register  as  of  May  14,  1998  (63 
FR173J8,  April9,  1998). 
AOORESSES:  The  service  information 
referenoed  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Admini^tion  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Li*d  Avenue.  SW.,  Renton, 
Washiniton;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 

FOR  furIher  information  contact: 

NormanJB.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Land  Avfenue,  SW..  Renton.  Washington 
98055-«)56;  telephone  (425)  227-2110; 
fax  (425J  227-1149. 
SUPPLEIitNTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviatiod  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-08-01, 
amendn^nt  39  -10450  (63  FR  17318. 
April  9,  1998),  which  is  applicable  to 
certain  P  okker  Model  F.28  Mark  0070 
and  Mar  i  0100  series  airplanes,  was 
published  in  the  Federal  Register  on 
November  10,  1998  (63  FR  62970).  The 
action  pi  oposed  to  continue  to  require 
a  one-tin  le  visual  inspection  to  detect 
heat  dan  age  of  the  fuselage  skin  and 


stubwing  structure;  either  repetitive  leak 
tests  of  the  seals  of  the  bleed  air  system 
or  repair  of  any  heat-damaged  structiu-e, 
as  necessary;  and  replacement  of 
corrujoint  seals  with  new,  improved 
seals.  Additionally,  that  action  proposed 
to  require  repetitive  inspections  of  the 
fuselage  skin  and  stubwing  connection 
angles  to  detect  heat  damage,  and  an 
additional  detailed  inspection  of  the 
fuselage  and  stubwing  structiure  and 
repair  when  heat  damage  is  detected. 
That  action  also  proposed  to  provide  for 
a  new  optional  terminating  action  for 
the  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposal. 

Request  to  Delay  Requiring  Repetitive 
Testing 

One  commenter,  an  airline  operator, 
requests  that  data  derived  from  the 
initial  inspection  mandated  by  AD  98- 
08-01,  which  has  a  May  1999 
compliance  time,  be  analyzed  before  a 
decision  is  made  in  regard  to  the  need 
for  additional  testing. 

The  commenter  states  that  it  has  no 
objection  to  accomplishing  the 
repetitive  inspections  specified  in  the 
proposal,  if  they  are  required.  However, 
the  commenter  contends  that  mandating 
those  repetitive  inspections  at  this  time 
would  be  acting  prematurely,  since  all 
data  from  the  initial  inspections  are  not 
available  to  analyze. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  delay  requiring 
repetitive  inspections.  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  advised  the  FAA  that  a 
sufficient  number  of  operators  have 
already  accomplished  the  one-time 
inspection  described  in  Fokker  Service 
Bulletin  SBFloa-53-084,  dated  July  6. 
1996  (the  referenced  source  of  service 
information  in  the  proposal  and  AD  98- 
08-01).  Consequently,  the  RLD  included 
requirements  for  repetitive  inspections 
in  Revision  3  of  the  Dutch  airworthiness 
directive  BLA  1995-076/3  (A),  dated 
November  28,  1997,  to  ensure  continued 
airworthiness.  That  revision  is 
referenced  in  this  AD. 

Therefore,  the  FAA  has  determined 
that  the  repetitive  inspections  required 
by  this  AD  are  necessary  in  order  to 
adequately  address  the  identified  unsafe 
condition.  However,  as  specified  in 
paragraph  (h)  of  this  AD,  operators  have 
the  option  of  modifying  the  airplane  in 


accordance  with  Fokker  Proforma 
Service  Bulletin  FlOO-36-027,  dated 
March  21,  1997,  which  would  provide 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  141  Fokker 
Model  F.28  Mark  0070  and  Mark  0100 
series  airplanes  of  U.S.  registry  that  will 
be  affected  by  this  AD. 

The  one-time  visual  inspection  that  is 
currently  required  by  AD  98-08-01,  and 
retained  in  this  AD,  takes  approximately 
3  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  one-time 
inspection  requirement  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $180 
per  airplane. 

The  seal  replacement  that  is  ciurently 
required  by  AD  98-08-01,  and  retained 
in  this  AD,  takes  approximately  7  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $80 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  seal  replacement 
requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $500  per 
airplane. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  3 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  new  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$25,380,  or  $180  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figm^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Intact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!^  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10450  (63  FR 
17318,  April  9, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11151,  to  read  as 
follows: 

99-09-18    Fokker  Services  B.V.: 

Amendment  39-11151.  Docket  98-NM- 
202-AD.  Supersedes  AD  98-08-01, 
Amendment  39-10450. 
Applicability:  Model  F.28  Mark  0070  and 
Mark  0100  series  airplanes  equipped  with 
any  corrujoint  seal  having  part  number  (P/N) 
BE20061  (Rolls-Royce  P/N  3405891)  or  on 
which  Fokker  Proforma  Service  Bulletin 
SBFlOO-36-027,  including  Appendix  I,  both 
dated  March  21. 1997,  has  not  been 
accomplished;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leakage  of  hot  air  from  the 
corrujoint  seals  of  the  low-  and  high-pressure 
check  valves  located  in  the  stubwings.  and 
subsequent  heat  damage  of  fuselage  skin  and 
stubwing  structure  adjacent  to  bleed  air 
system  components  in  the  stubwings,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  98- 
08-01,  Amendment  39-10450: 

(a)  For  Model  F28  Mark  0070  and  Mark 
0100  series  airplanes  as  listed  in  Fokker 
Service  Bulletin  SFBl0(>-53-084,  dated  July 
6, 1996;  if  equipped  with  any  corrujoint  seal 
having  P/N  BE20061  (Rolls-Royce  P/N 
3405891):  Within  3.000  flight  hours  or  12 
months  after  May  14. 1998  (the  effective  date 
of  AD  98-08-01.  amendment  39-10450), 
whichever  occurs  first,  perform  a  one-time 
visual  inspection  of  the  fuselage  skin  in  the 
left-  and  right-hand  stubwings  to  detect  heat 
damage;  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Ser\'ice  Bulletin  SFBlOO-53-084.  dated  )uly 
6,  1996. 

(b)  If  no  heat  damage  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  accomplish  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(1)  Replace  all  corrujoint  seals  having  P/N 
BE20061  (Rolls-Royce  P/N  3405891)  at  the 
7th  stage  low-pressure  and  12th  stage  high- 
pressure  check  valves  of  the  left-  and  right- 
hand  bleed  air  systems  with  new,  improved 
corrujoint  seals  having  P/N  EU15969.  in 
accordance  with  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFlOO-36-026.  Revision  1,  dated  [uly  6, 
1996. 

(2)  Perform  a  leak  test  of  each  corrujoint 
seal  at  the  7th  stage  low-pressure  and  12th 
stage  high-pressure  check  valves  of  the  left- 
and  right-hand  bleed  air  systems,  in 
accordance  with  Part  3  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-53-084.  dated  )uly 
6.  1996. 

(i)  If  any  leakage  is  found  at  a  seal,  prior 
to  further  flight,  replace  that  seal  with  a  new, 
improved  seal  having  part  number  EU15969, 
in  accordance  with  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFl  00-36-026,  Revision  1,  dated  )uly  6, 
1996. 

(ii)  If  no  leakage  is  found  at  a  seal,  perfoiin 
an  additional  leak  test  of  that  seal  within  250 
flight  hours  after  the  initial  test. 

(A)  If  no  leakage  is  found  during  the 
additional  test  of  the  seal,  within  3,000  flight 
hours  after  the  additional  test,  replace  the 
seal  with  an  improved  seal  having  P/N 
EU15969,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFl 00-36-026.  Revision  1. 
dated  luly  6.  1996. 

(B)  If  any  leakage  is  found  during  the 
additionaltest  of  the  seal,  prior  to  further 
flight,  replace  the  seal  with  a  new,  improved 
seal  having  P/N  EU15969,  in  accordance  with 
the  Accomplishment  Instructions  of  Fokker 


Service  Bulletin  SBFlOO-36-026,  Revision  1, 
dated  July  6,  1996;  and  inspect  the  fuselage 
skin  in  the  applicable  left-  or  right-hand 
stubwing  to  detect  heat  damage,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-53-084,  dated  July 
6, 1996. 

(c)  If  any  heat  damage  is  found  during  the 
inspection  required  by  paragraph  (a)  or 
paragraph  (b)(2){ii)(B)  of  this  AD,  prior  to 
further  flight,  perform  a  detailed  inspection 
of  the  fuselage  skin  and  stubwing  structure 
to  detect  the  extent  of  heat  damage,  in 
accordance  with  Parts  4  and  5  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-53-084.  dated  July 
6,  1996;  and  accomplish  paragraphs  (c)(1) 
and  (c)(2)  of  this  AD. 

(1)  Except  as  provided  by  paragraph  (g)  of 
this  AD:  Repair  the  affected  structure  in 
accordance  with  Part  6  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFl 00-53-084.  dated  luly 
6,  1996.  And 

(2)  Replace  all  corrujoint  seals  having  P/N 
BE20061  (Rolls-Royce  P/N  3405891)  at  the 
7th  stage  low-pressure  and  12th  stage  high- 
pressure  check  valves  of  the  left-  and  right- 
hand  bleed  air  systems  with  new.  improved 
corrujoint  seals  having  P/N  EUl596g.  in 
accordance  with  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFlOO-36-026,  Revision  1,  dated  |uly  6, 
1996. 

(d)  As  of  May  14. 1998,  no  person  shall 
install  a  corrujoint  seal  having  P/N  BE20061 
(Rolls-Royce  P/N  3405891)  on  any  airplane. 

New  Requirements  for  This  AD 

(e)  For  Model  F.28  Mark  0070  and  Mark 
0100  series  airplanes  on  which  Fokker 
Proforma  Service  Bulletin  SBFl 00-36-027, 
including  Appendix  I.  both  dated  March  21, 
1997,  has  not  been  accomplished;  Perform  a 
visual  inspection  of  the  fuselage  skin  in  the 
left-and  right-hand  stubwings  to  detect  heat 
damage,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFl  00-53-087,  dated 
November  17.  1997.  at  the  latest  of  the  times 
specified  in  paragraphs  (e)(1),  {e)(2),  and 
(e)(3)  of  this  AD,  as  applicable.  Repeat  the 
inspection  required  by  paragraph  (e)  of  this 
AD  thereafter  at  intervals  not  to  exceed  6,000 
landings. 

(1)  Within  6.000  landings  after  the  effective 
date  of  this  AD. 

(2)  Within  6  months  after  the  effective  date 
of  this  AD. 

(3)  Within  6,000  landings  after 
accomplishment  of  the  inspection  required 
by  paragraph  (a)  of  this  AD. 

(f)  If  any  heat  damage  is  detected  during 
any  inspection  required  by  paragraph  (e)  of 
this  AD.  prior  to  further  flight,  perform  a 
detailed  visual  inspec:tion  to  determine  the 
extent  of  heat  damage,  in  accordance  with 
paragraph  2.B.(2)  of  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFlOD-53-087,  dated  November  17,  1997. 
Except  as  provided  by  paragraph  (g)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  the  service  bulletin. 

Note  2:  Fokker  Service  Bulletin  SBFl 00- 
53-087.  dated  November  17,  1997,  refers  to 
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Fokket  Service  Bulletin  SBFlOO-53-084, 
dated  July  6. 1996.  as  an  additional  source  of 
service  information  for  the  detailed 
inspeotion  procedures,  repair  limits,  and 
repair  procedures. 

(g)  Ii^any  damage  is  found  during 
accomplishment  of  any  action  specified  by 
paragi^ph  (c)(1)  or  (f)  of  this  AD.  and  Fokker 
Service  Bulletin  SBFl 00-53-084.  dated  July 
6, 199i,  or  Fokker  Service  Bulletin  SBFlOO- 
53-08r  dated  November  17, 1997,  specifies 
to  connct  the  manufacturer  for  an 
appropriate  action:  Prior  to  further  flight, 
repair  In  accordance  with  a  method  approved 
by  the  Manager,  International  Branch.  ANM- 
116.  FiiA,  Transport  Airplane  Directorate;  or 
the  RLD  (or  its  delegated  agent). 

(h)  Installation  of  new  heat  shields, 
relocation  of  the  aft  bay  overheat  switch,  and 
replacAnent  of  the  insulation  blankets  of  the 
bleed  air  ducts  with  new.  improved 
insulation  blankets,  in  accordance  with 
FokkeijProforma  Service  Bulletin  SBFlOO- 
36-0271  including  Appendix  I.  both  dated 
1,  1997,  constitutes  terminating 
ir  the  repetitive  insp)ection 
lents  of  paragraph  (e)  of  this  AD. 

Ive  Method  of  Compliance 

n  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provid«  an  acceptable  level  of  safety  may  be 
used  if  Approved  by  the  Manager, 
Intematonal  Branch,  ANM-116.  Operators 
shall  siJbmit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  io  the  Manager,  International  Branch 
ANM-lhe. 

(2)  Alternative  methods  of  compliance, 
approval  previously  in  accordance  with  AD 
98-08-<ll,  amendment  39-10450.  are 
approval  as  alternative  methods  of 

ce  with  paragraphs  (a),  (b),  and  (c) 


March  I 

action 

require^ 

Altemi 

(i)(l)l 


accordance  with  Fokker  Profbrma  Service 
Bulletin  SBFlOO-36-027.  including 
Appendix  I,  both  dated  March  21. 1997. 

(1)  The  incorporation  by  reference  of 
Fokker  Service  Bulletin  SBFlOO-53-087, 
dated  November  17,  1997;  and  Fokker 
Proforma  Service  Bulletin  SBFlOO-36-027, 
including  Appendix  I,  both  dated  March  21. 
1997;  is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Fokker  Service  Bulletin  SBFlOO-53-084, 
dated  July  6,  1996;  and  Fokker  Service 
Bulletin  SBFlOO-36-026,  Revision  1,  dated 
July  6, 1996;  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  May  14 
1998  (63  FR  17318,  April  9, 1998). 

(3)  Copies  may  be  obtained  from  Fokker 
Services  B.V.,  Technical  Support 
Department,  P.O.  Box  75047, 1117  ZN 
Schiphol  Airport,  the  Netheriands.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1995-076/3 
(A),  dated  November  28,  1997. 

(1)  This  amendment  becomes  effective  on 
June  8,  1999. 

Issued  in  Renton,  Washington,  on  April  21 
1999. 

Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-10605  Filed  5-3-99;  8:45  am] 
HLUNQ  COOE  4910-13-U 
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planes  repaired  in  accordance  with 
ve  methods  of  compliance,  approved 
previously  in  accordance  with  AD  98-08-01, 
amendnient  39-10450,  are  not  considered 
exempt  trom  the  r°petitive  inspection 
requirenients  of  paragraph  (e)  of  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliatice  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-li6. 
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^light  Permits 

:ial  flight  permits  may  be  issued  in 
:e  with  sections  21.197  and  21.199 
leral  Aviation  Regulations  (14  CFR 
id  21.199)  to  operate  the  airplane  to 
where  the  requirements  of  this  AD 
:omplished. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NM-50-AD;  Amendment 
39-11152;  AD  99-09-19] 

RIN  2120-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  and  ATR72  Series 
Airplanes 

agency:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


Ii)corpoi4tioii  by  Reference 

(k)  Exdept  for  the  actions  specified  in 
paragraphs  (g)  and  (h)  of  this  AD,  the  actions 
shall  be  done  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-53-084.  dated  July 
6,  1996;  fokker  Service  Bulletin  SBFlOO-36- 
026.  Revision  1,  dated  July  6. 1996;  or  Fokker 
Service  EluUetin  SBFlOO-53-087,  dated 
November  17, 1997.  The  terminating  action 
specified  in  paragraph  (h)  of  this  AD,  if 
accompli  shed,  shall  be  accomplished  in 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Aerospatiale  Model 
ATR42  and  ATR72  series  airplanes. 
This  action  requires  revising  the 
Airplane  Flight  Manual  to  provide  the 
flightcrew  with  modified  procedures 
and  limitations  for  operating  in  severe 
icing  conditions.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 


The  actions  specified  in  this  AD  are 
intended  to  prevent  the  airplane  from 
stalling  due  to  prolonged  exposure  to 
severe  icing  conditions,  which  could 
result  in  reduced  performance  and 
controllabihty  of  die  airplane. 
DATES:  Effective  May  19,  1999. 

The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  19 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  3,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
50-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fi'om 
Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse,  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1 'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
all  Aerospatiale  Model  ATR42  and 
ATR72  series  airplanes.  The  DGAC 
advises  that  during  an  in-flight  incident 
an  ATR  airplane  stalled  in  severe  icing 
conditions  and  lost  4,000  feet  of  altitude 
before  recovery. 

Experience  has  shown  that  the 
currently  recommended  airspeeds  in 
icing  conditions  provide  adequate  stall 
margins  when  flying  in  normal  icing 
conditions,  but  provide  little  margin  to 
stall  speeds  when  the  airplane  has 
accreted  a  large  amount  of  ice  following 
prolonged  fUght  in  severe  icing 
conditions.  The  current  procedures  in 
the  FAA-approved  Airplane  Flight 
Manual  (AFM)  require  immediate  exit 
when  severe  icing  conditions  are 
detected.  However,  even  if  the  exit 
maneuver  is  initiated  immediately,  a 
few  minutes  may  elapse  before  the 
airplane  is  out  of  the  severe  icing 
conditions.  Late  detection  of  severe 
icing  conditions  and  nonapplication  or 
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late  application  of  appropriate  AFM 
procedures  can  contribute  to  prolonged 
exposure  to  severe  icing  conditions  that 
may  be  outside  the  certification 
envelope  (as  required  by  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations).  Such  prolonged  exposure 
can  cause  the  airplane  to  stall,  resulting 
in  reduced  performance  and 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Aerospatiale  has  issued  AFM 
Temporary  Revisions  (TR)  for  the 
affected  airplanes  (Model  ATR42-200, 
-300,  and  -320;  Model  ATR72-212A, 
Model  ATR72-100,  -200,  and  -210;  and 
Model  ATR42-500)  to  provide  the 
flightcrew  with  modified  limitations 
and  procedures  for  operating  in  severe 
icing  conditions.  The  TR  for  Chapter 
2.06.01,  dated  February  1999.  revises 
the  AFM  to  aid  in  the  early  detection  of 
severe  icing  by  adding  criteria  related  to 
unusual  performance  degradation.  The 
TR  for  Chapter  4.05.05,  dated  February 
1999,  revises  the  AFM  to  increase  the 
speed  during  the  exit  maneuver  in  order 
to  provide  improved  margin  to  stall. 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC),  v^rhich  is  the 
airworthiness  authority  for  France, 
issued  French  airworthiness  directives 
1999-014-076(B)  and  1999-015-040(B), 
both  dated  January  13, 1999,  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France.  (Errata  to 
those  French  airworthiness  directives 
were  issued  January  27,  1999,  to  correct 
typographical  errors  that  referred  to 
compliance  times.) 

U.S.  Type  Certification  of  the  Airplane 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
2 1 . 2  9  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determinations 

The  FAA  has  examined  the 
circumstances  and  reviewed  all 
available  information  related  to  the 
incident  described  previously.  The  FAA 
finds  that  the  Limitations  and 
Emergency  Procediu'es  sections  of  the 


FAA-approved  AFM's  for  ATR42  and 
ATR72  series  airplanes  must  be  revised 
to  prevent  prolonged  exposure  to  severe 
icing  conditions  that  may  be  outside  the 
certification  envelope,  which  could 
result  in  reduced  performance  and 
controllability  of  die  airplane,  hi  light  of 
this,  the  FAA  considers  that  revision  of 
the  AFM's  is  necessary  to  ensure  early 
detection  of  severe  icing  conditions  and 
to  provide  improved  margin  to  a  stall. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  prolonged  exposure  to  severe 
icing  conditions  that  may  be  outside  the 
certification  envelope  (as  defined 
previously),  which  could  result  in 
reduced  performance  and  controllability 
of  the  airplane.  This  AD  requires 
revising  the  Limitations  and  Emergency 
Procedures  sections  of  the  AFM's  to 
provide  the  flightcrew  with  modified 
procedures  and  limitations  for  operating 
in  severe  icing  conditions. 

DifiTerences  Between  Ride  and  Foreign 
AD 

Although  the  compliance  time  for  the 
French  airworthiness  directives  is  3 
days,  this  rule  requires  accomplishment 
within  10  days.  In  determining  an 
appropriate  compliance  interval  for 
timely  accomplishment  of  the  AFM 
revisions  for  this  AD,  the  FAA 
considered  the  safety  implications  and 
operators'  maintenance  schedules,  hi 
consideration  of  these  factors,  the  FAA 
has  determined  that  10  days  represents 
an  appropriate  interval  in  which  the 
AFM  revisions  can  be  accomplished  in 
a  timely  maimer  within  the  fleet  and 
still  maintain  an  adequate  level  of 
safety. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 


Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  I  tf  Subjects  in  14  CFR  Part  39 

Ai  •  transportation,  Aircraft,  Aviation 
safet  r,  Incorporation  by  reference. 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Fede^  Aviation  Regulations  (14  CFR 
part  ^9)  as  follov^rs: 

PAR^  39— AIRWORTHINESS 
DIRECmVES 

1.  Ihe  authority  citation  for  part  39 
continues  to  read  as  follows: 

Auttority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  S^on  39.13  is  amended  by 
adding  the  following  new  airworthiness 
direct  ve: 

99-0*- 19  Aerospatiale:  Amendment  39- 
ll|l52.  Docket  99-NfM-50-AD. 
App^cability:  All  Model  ATR42  and 
ATR72I  series  airplanes,  certificated  in  any 
catego^. 

Comhliance:  Required  as  indicated,  unless 
accoraflished  previously. 

To  pievent  the  airplane  from  stalling  due 
to  prol0nged  exposure  to  severe  icing 
conditions,  which  could  result  in  reduced 
perfon^ance  and  controllability  of  the 
airplan^.  accomplish  the  following: 

(a)  Far  Model  ATR42-20O,  -300,  and  -320 
series  airplanes:  Within  10  days  after  the 
effective  date  of  this  AD,  revise  the 
Limitations  section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  by  inserting  a 
copy  of  Chapter  2.06.01,  page  2,  of  ATR  42 
AFM  Ttmporary  Revision  (TR).  dated 
Februaiy  1999;  and  revise  the  Emergency 
Procedures  section  of  the  AFM  by  inserting 
a  copy  (if  Chapter  4.05.05,  pages  5  and  6,  of 
theTR. 

(b)  Pot  Model  ATR42-500  series  airplanes: 
Within  to  days  after  the  effective  date  of  this 
AD,  revise  the  Limitations  section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  by  inserting  into  the  AFM  a  copy  of 
Chapter  2.06.01,  page  2,  of  ATR  AFM 
Temporary  Revision,  dated  February  1999; 
and  revike  the  Emergency  Procedures  section 
1  by  inserting  a  copy  of  Chapter 
lages  5  and  6,  of  the  TR. 
Model  ATR72  series  airplanes: 
Within  ^0  days  after  the  effective  date  of  this 
AD,  revise  the  Limitations  section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  by  inserting  into  the  AFM  a  copy  of 
.06.01,  page  2,  of  ATR  72  AFM 
'  Revision,  dated  February  1999; 
the  Emergency  Procedures  section 
Iby  inserting  a  copy  of  Chapter 
4.05.U5.  pages  5  and  6,  of  the  TR. 
(d)  Fob  Model  ATR72-212A  series 


of  the. 
4.05.05, 1 
(c)  ¥oi 


Chapter 
Tempoi 
and  revi 
of  the  A 


airplane*  Within  10  days  after  the  effective 
date  of  this  AD,  revise  the  Limitations  section 
of  the  ¥A  A-approved  Airplane  Flight  Manual 
(AFM)  bi  inserting  into  the  AFM  a  copy  of 
Chapter  :  .06.01,  page  2,  of  ATR  72  A  AFM 


Temporary  Revision,  dated  February  1999; 
and  revise  the  Emergency  Procedures  section 
of  the  AFM  by  inserting  a  copy  of  Chapter 
4.05.05,  pages  5  and  6,  of  the  TR. 

Note  1:  The  AFM  revisions  required  by 
paragraphs  (a),  (b),  (c),  and  (d)  of  this  AD  may 
be  accomplished  by  inserting  a  copy  of  the 
TR's  into  the  applicable  AFM.  When  these 
TR's  have  been  incorporated  into  the  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  into  the  AFM,  provided  that 
the  information  contained  in  the  general 
revisions  is  identical  to  that  specified  in  the 
TR's. 

Alternative  Methods  (rf' Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  pemuts  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  AFM  revisions  shall  be  done  in 
accordance  with  the  following,  as  applicable: 

•  ATR  42  Airplane  Flight  Manual 
Temporary  Revision,  dated  February  1999, 
Chapter  2.06.01,  page  2 

•  ATR  42  Airplane  Flight  Manual 
Temporary  Revision,  dated  February  1999, 
Chapter  4.05.05,  pages  5  and  6 

•  ATR  Airplane  Flight  Manual  Temporary 
Revision,  dated  February  1999,  Chapter 
2.06.01,  page  2 

•  ATR  Airplane  Flight  Manual  Temporary 
Revision,  dated  February  1999,  Chapter 
4.05.05,  pages  5  and  6 

•  ATR  72  Airplane  Flight  Manual 
Temporary  Revision,  dated  February  1999, 
Chapter  2.06.01,  page  2 

•  ATR  72  Airplane  Flight  Manual 
Temporary  Revision,  dated  February  1999, 
Chapter  4.05.05,  pages  5  and  6 

•  ATR  72  A  Airplane  Flight  Manual 
Temporary  Revision,  dated  February  1999, 
Chapter  2.06.01,  page  2 

•  ATR  72  A  Airplane  Flight  Manual 
Temporary  Revision,  dated  February  1999. 
Chapter  4.05.05,  pages  5  and  6 

(Note:  The  AFM  temporary  revisions  for 
Chapter  4.05.05  contain  only  pages  5  and  6 
of  the  Emergency  Procedures  Section;  no 
other  page  of  that  section  has  been  revised. 
The  AFM  temporary  revisions  for  Chapter 
2.06.01  contain  only  page  2  of  the 
Limitations  Section;  no  other  page  of  that 
section  has  been  revised  that  pertains  to  this 


AD.)  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse,  Cedex  03,  France.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW..  Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  199»- 
014-076(B)  and  1999-O15-040(B),  both  dated 
January  13. 1999. 

(h)  This  amendment  becomes  effective  on 
May  19, 1999. 

Issued  in  Renton,  Washington,  on  April  22 
1999. 

Oanell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-10644  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4»1».13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtation  Administration 

14  CFR  Part  73 

[Airspace  Doclcet  No.  98  ANM  2q 

RIN  2120-AA66 

Establishment  of  Temporary  Restricted 
Area,  Idaho 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  a 
temporary  Restiicted  Area  3203D  (R- 
3203D)  at  Orchard.  BD,  for  the  period 
June  5-26,  1999.  The  temporary  area 
will  be  established  adjacent  to  the 
existing  Restricted  Area  R-3203A.  The 
Idaho  Army  National  Guard  will  use 
this  temporaiy  restricted  area  to  support 
its  annual  training  requirements. 
EFFECTIVE  DATE:  901  UTC.  June  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 
History 

On  February  26,  1999,  the  FAA 
proposed  to  establish  a  temporary 
restricted  area,  R-3203D,  at  Orchard,  ID, 
from  Jime  5-26. 1999.  to  provide 
essential  ground  maneuvering  space 
needed  to  meet  the  Idaho  Army 
National  Guard  annual  training 
requirements  (64  FR  9455).  hiterested 
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parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  objecting 
to  the  proposal  to  the  FAA.  No 
comments  were  received  objecting  to 
the  proposal.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  Notice. 

The  coordinates  for  this  airspace 
Docket  are  based  on  North  American 
Datmn  83.  Section  73.32  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.8F 
dated  October  27,  1998. 

The  Rule 

This  amendment  to  14  CFR  part  73  of 
the  Federal  Aviation  Regulations 
establishes  a  temporary  Restricted  Area 
R-3203D,  at  Orchard,  ID,  adjacent  to  the 
existing  Restricted  Area  R-3203A.  R- 
3203D  will  assist  the  Idaho  Army 
National  Guard  in  supporting  its  annual 
training  requirements.  The  restricted 
area  will  be  effective  June  5-26, 1999. 
Expansion  in  the  number  of  gun 
batteries  assigned  to  field  artillery  units, 
along  with  requirements  that  each 
assigned  battery  accomplish  several 
moves  per  day  to  different  firing  points, 
has  created  the  need  to  temporarily 
expand  the  available  restricted  airspace 
to  provide  for  more  effective  training. 
All  artillery  firing  will  be  directed  into 
existing  impact  areas  located 
approximately  in  the  center  of  R-3203A. 
The  temporary  restricted  area  will 
provide  protected  airspace  to  contain 
the  projectiles  during  flight  between  the 
surface  firing  point  and  entry  into  the 
existing  restricted  area.  The  temporary 
restricted  area  will  be  utilized  for  Idaho 
Army  National  Guard  Field  Artillery 
firing  and  will  be  released  to  the  FAA 
for  public  use  during  periods  it  is  not 
required  for  military  training. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cvurent.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


Environmental  Review 

This  action  is  categorically  excluded 
xmder  FAA  Order  1050. ID,  "PoUcies 
and  Procedures  for  Considering 
Environmental  Impacts,"  and  the 
National  Environmental  Policy  Act  of 
1969. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.32    [Amended] 

2.  Section  73.32  is  amended  as 
follows: 

R-3203D  Orchard  Training  Area,  ID  [New] 

Boundaries.  Beginning  at  lat.  43°14'00"  N.. 
long.  116°16'30"  W.;  at  lat.  43°17'51"  N., 
long.  116°16'25"  W.;  at  lat.  43°19'02"  N., 
long.  116°14'45"  W.;  at  lat.  43°19'02"  N., 
long.  116°06'36"  W.;  at  lat.  43°15'58"  N., 
long.  116°01'12"  W.;  at  lat.  43=15'00"N.. 
long.  116°01'00"  W.;  at  lat.  43°17'00"  N., 
long.  116°05'00"  W.;  at  lat.  43°17'00"  N., 
long.  116°12'00"  W.:  to  the  point  of 
beginning. 

Designated  altitudes.  Surface  to  and 
including  22,000  feet  MSL. 

Times  of  use.  As  scheduled  by  NOT  AM  24 
hours  in  advance  for  the  period  June  5-26, 
1999. 

Controlling  agency.  FAA  Boise  ATCT. 

Using  agency.  Commanding  General  Idaho 
Army  National  Guard. 

Issued  in  Washington,  DC,  on  April  27, 
1999. 

Reginald  C.  Matthews, 
Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
[FR  Doc.  99-11171  Filed  5-3-99:  8:45  am] 
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DEPARTMErfT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AH76 

Claims  and  Effective  Dates  for  the 
Award  of  Educational  Assistance 

AGENCIES:  Department  of  Defense, 

Department  of  Transportation  (Coast 

Guard),  and  Department  of  Veterans 

Affairs. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
educational  assistance  and  educational 
benefit  regulations  of  the  Department  of 
Veterans  Affairs  (VA).  It  establishes  a 
standard  for  determining  what 
constitutes  a  formal  claim,  an  informal 
claim,  and  an  abandoned  claim  that  can 
be  applied  uniformly  to  the  educational 
assistance  programs  VA  administers.  In 
addition,  it  establishes  less  restrictive 
effective  dates  for  awards  of  educational 
assistance;  establishes  uniform  time 
limits  for  acting  to  complete  claims;  and 
states  VA's  responsibilities  when  a 
claim  is  filed.  This  rule  will  result  in  a 
more  uniform  adjudication  of  claims  for 
educational  assistance  under  each  of  the 
education  programs  VA  administers. 
DATES:  Effective  Date:  June  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr..  Education 
Adviser,  Education  Service  (225C), 
Veterans  Benefits  Administration.  (202) 
273-7187. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  April  29,  1998  (63  FR 
23408),  VA  proposed  amendments  to 
several  regulations.  VA  proposed  to 
amend  the  regulations  to  establish  a 
standard  for  determining  what 
constitutes  a  formal  claim,  an  informal 
claim,  and  an  abandoned  claim  that  can 
be  applied  uniformly  to  the  educational 
assistance  programs  VA  administers.  In 
addition,  it  was  proposed  to  establish 
less  restrictive  effective  dates  for  awards 
of  educational  assistance;  to  establish 
uniform  time  limits  for  acting  to 
complete  claims;  and  to  state  VA's 
responsibilities  when  a  claim  is  filed. 
Comments  were  sought  under  the 
Paperwork  Reduction  Act  concerning 
the  collection  of  information  in  the 
proposed  §21.1030. 

Interested  persons  were  given  60  days 
to  submit  comments.  No  comments 
were  received.  Accordingly,  based  on 
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the  ra  ionale  set  forth  in  the  proposed 
rule  a  id  in  this  document,  we  are 
adopt  ng  the  provisions  of  the  proposed 
rule  a  a  final  rule.  A  few 
nonsu  bstanUve  changes  have  been  made 
to  the  proposed  rule  for  clarity. 

The  Department  of  Defense  (DOD)  is 
issuin ;  this  final  rule  jointly  with  VA 
insofa  •  as  it  relates  to  VEAP  and  EATP. 
These  programs  are  funded  by  DOD  and 
adminfistered  by  VA.  DOD.  the 
Depar  ment  of  Transportation  (Coast 
Guard  .  and  VA  are  jointly  issuing  this 
final  r  ile  insofar  as  it  relates  to  the 
MGIB-  SR.  This  program  is  funded  by 
DOD  and  the  Coast  Guard,  and  is 
admin  stered  by  VA.  The  remainder  of 
this  fii  al  rule  is  issued  solely  by  VA. 

Papentrork  Reduction  Act  of  1995 


sign*  d 


Infoimation  collection  requirements 
in  this  final  rule  (concerning  38  CFR 
21.103  )  have  been  approved  by  the 
Office  3f  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperv  ork  Reduction  Act  of  1995  (44 
3501-3520)  and  have  been 
"  0MB  control  number  2900- 
he  provisions  of  §  21.1030 
a  statutory  requirement  (38 
101(a))  that  provides  that  no 
may  be  paid  or  furnished  to  an 
c  ual  until  VA  receives  from  the 
indivic  ual  a  claim  for  the  benefit  sought 
f  3rm  prescribed  by  the  Secretary, 
reflation  adds  language  as  to  what 
ion  needs  to  be  included  in  a 


U.S.C. 
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The  Cfatalog 
Assistai|ci 
affected 
64.117 
proposed 


assigns  a  control  number  for 
,ection  of  information  it 

VA  may  not  conduct  or 
and  a  person  is  not  required  to 
to.  a  collection  of  information 
displays  a  currently  valid  OMB 
number.  The  valid  OMB  control 
assigned  to  the  collection  of 
in  this  final  rule  is 
at  the  end  of  the  affected 
af  regiilations. 

gners  of  this  dociunent  hereby 
tpat  this  final  rule  will  not  have 
:ant  economic  impact  on  a 
ial  number  of  small  entities  as 
defined  in  the  Regulatory 
Act.  5  U.S.C.  601-612.  The 
will  affect  only  individuals 
not  directly  affect  any  small 
Therefore,  pursuant  to  5  U.S.C. 
I  his  final  rule  is  exempt  from  the 
"  final  regulatory  flexibility 
requirements  of  §§  602  and 


aid 


^  of  Federal  Domestic 
e  numbers  for  the  programs 
by  this  proposed  rule  are 
54.120.  and  64.124.  This 
.     .  rule  will  also  affect  the 
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which  has  no  Catalog  of  Federal 
Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  imiversities, 
Conflict  of  interests.  Education. 
Employment,  Grant  programs- 
education.  Grant  programs-veterans. 
Health  care.  Loan  programs-education. 
Loan  programs-veterans.  Manpower 
training  programs.  Reporting  and 
recordkeeping  requirements,  Schools, 
Travel  and  transportation  expenses. 
Veterans,  Vocational  education, 
Vocational  rehabilitation. 

Approved:  January  6, 1999. 
Togo  D.  West.  Jr., 
Secretary  of  Veterans  Affairs. 

Approved:  April  27,  1999. 
P.A.  Tracey. 

Vice  Admiral,  USN.  Deputy  Assistant 
Secretary  (Military  Personnel  Policy), 
Department  of  Defense. 

Approved:  March  22.  1999. 
F.L.  Ames, 

Rear  Admiral.  U.S.  Coast  Guard.  Assistant 
Commandant  for  Human  Resources. 

For  the  reasons  set  out  above.  38  CFR 
part  21  (subparts  B.  C.  D.  G.  H.  K,  and 
L)  is  amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  B — Claims  and  Applications 
for  Educational  Assistance 

1.  The  authority  citation  for  part  21, 
subpart  B  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  38  U.S.C. 
chapter  51,  unless  otherwise  noted. 

2.  Section  21.1029  is  added,  to  read  as 
follows: 

§21.1029    Definitions. 

These  definitions  apply  to  this 
subpart,  and  to  subparts  C,  D,  G,  H,  K, 
and  L  of  this  part. 

(a)  Abandoned  claim.  A  claim  is  an 
abandoned  claim  if: 

(1)  In  connection  with  a  formal  claim 
VA  requests  that  the  claimant  furnish 
additional  evidence,  and  the  claimant — 

(i)  Does  not  furnish  that  evidence 
within  one  year  of  the  date  of  the 
request;  and 

(ii)  Does  not  show  good  cause  why  the 
evidence  could  not  have  been  submitted 
within  one  year  of  the  date  of  the 
request:  or 

(2)  In  connection  with  an  informal 
claim,  VA  requests  a  formal  claim, 
and — 

(i)  VA  does  not  receive  the  formal 
claim  within  one  year  of  the  date  of 
request;  and 


(ii)  The  claimant  does  not  show  good 
cause  why  he  or  she  could  not  have 
filed  the  formal  claim  in  sufficient  time 
for  VA  to  have  received  it  within  one 
year  of  the  date  of  the  request. 
(Authority:  38  U.S.C.  5103(a}) 

(b)  Date  of  claim.  The  date  of  claim 
is  the  date  on  which  a  valid  claim  or 
application  for  educational  assistance  is 
considered  to  have  been  filed  with  VA, 
for  purposes  of  determining  the 
commencing  date  of  an  award  of  that 
educational  assistance. 

(1)  If  an  informal  claim  is  filed  and 
VA  receives  a  formal  claim  within  one 
year  of  the  date  VA  requested  it,  or 
within  such  other  period  of  time  as 
provided  by  §  21.1032,  the  date  of  claim, 
subject  to  the  provisions  of  paragraph 
fb)(3)  of  this  section,  is  the  date  VA 
received  the  informal  claim. 

(2)  If  a  formal  claim  is  filed  other  than 
as  described  in  paragraph  (b)(1)  of  this 
section,  the  date  of  claim,  subject  to  the 
provisions  of  paragraph  (b)(3)  of  this 
section,  is  the  date  VA  received  the 
formal  claim. 

(3)  If  a  formal  claim  itself  is 
abandoned  and  a  new  formal  or 
informal  claim  is  filed,  the  date  of  claim 
is  as  provided  in  paragraph  (b)(1)  or 
(b)(2)  of  this  section,  as  appropriate. 
(Authority:  38  U.S.C.  5103) 

(c)  Formal  claim.  A  claim  is  a  formal 
claim  when  the  claimant  (or  his  or  her 
authorized  representative)  files  the 
claim  with  VA.  and — 

(1)  The  claim  is  a  claim  for — 
(i)  Educational  assistance; 

(ii)  An  increase  in  educational 
assistance;  or 

(iii)  An  extension  of  the  eligibility 
period  for  receiving  educational 
assistance;  and 

(2)  If  there  is  a  form  (either  paper  or 
electronic)  prescribed  under  this  part, 
the  claim  is  filed  on  that  form. 

(Authority:  38  U.S.C.  5101(a)) 

(d)  Informal  claim.  (1)  If  a  form  (either 
paper  or  electronic)  has  been  prescribed 
under  this  part  to  use  in  claiming  the 
benefit  sought,  the  term  informal  claim 
means — 

(i)  Any  communication  fi-om  an 
individual,  or  fi-om  an  authorized 
representative  or  a  Member  of  Congress 
on  that  individual's  behalf  that  indicates 
a  desire  on  the  part  of  the  individual  to 
claim  or  to  apply  for  VA-administered 
educational  assistance;  or 

(ii)  A  claim  from  an  individual  or 
from  an  authorized  representative  on 
that  individual's  behalf  for  a  benefit 
described  in  paragraph  (c)(l)(i)  of  this 
section  that  is  filed  in  a  document  other 
than  in  the  prescribed  form. 
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(2)  If  a  form  (either  paper  or 
electronic)  has  not  been  prescribed  to 
use  in  claiming  the  benefit  sought,  the 
term  informal  claim  means  any 
communication,  other  than  a  formal 
claim,  from  an  individual,  or  from  an 
authorized  representative  or  a  Member 
of  Congress  on  that  individual's  behalf 
that  indicates  a  desire  on  the  part  of  the 
individual  to  claim  or  to  apply  for  VA- 
administered  educational  assistance. 

(3)  When  VA  requests  evidence  in 
connection  with  a  claim,  and  the 
claimant  submits  that  evidence  to  VA 
after  having  abandoned  the  claim,  the 
claimant's  submission  of  the  evidence  is 
an  informal  claim. 

(4)  The  act  of  enrolling  in  an 
approved  school  is  not  an  informal 
claim. 

(5)  VA  will  not  consider  a 
commiuiication  received  from  a  service 
organization,  an  attorney,  or  agent  to  be 
an  informal  claim  if  a  valid  power  of 
attorney,  executed  by  the  claimant,  is 
not  in  effect  at  the  time  the 
conuniuiication  is  wrritten. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3034(a),  3241(a),  3471,  3513,  5101(a),  5102, 
5901) 

(e)  VA.  The  term  VA  means  the 
United  States  Department  of  Veterans 
Affairs. 
(Authority:  38  U.S.C.  301) 

3.  Section  21.1030  is  revised;  and  a 
parenthetical  is  added  at  the  end  of  the 
section  to  read  as  follows: 

§21.1030    Claims. 

An  individual  must  file  a  formal 
claim  for  educational  assistance  for 
pursuit  of  a  program  of  education, 
indicating  the  proposed  place  of 
training,  the  school  or  training 
establishment,  the  objective  of  the 
program  of  education,  and  such  other 
information  as  the  Secretary  may 
require.  A  servicemember  also  must 
consult  with  his  or  her  service 
education  officer  before  filing  a  formal 
claim  for  educational  assistance. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0596.) 
(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3034(a).  3241(a).  3471,  3513,  5101(a)) 

4.  Section  21.1031  is  revised  to  read 
as  follows. 

§  21 .1 031    VA  responsibilities  when  a  claim 
is  filed. 

(a)  VA  will  furnish  forms.  VA  will 
furnish  all  necessary  claim  forms, 
instructions,  and,  if  appropriate,  a 
description  of  any  supporting  evidence 
required  upon  receipt  of  an  informal 
claim. 


(Authority:  38  U.S.C.  5102) 

(b)  Request  for  additional  evidence.  If 
a  formal  claim  for  educational 
assistance  is  incomplete,  or  if  VA 
requires  additional  evidence  or 
information  to  adjudicate  the  claim,  VA 
will  notify  the  claimant  of  the  evidence 
and/or  information  necessary  to 
complete  or  adjudicate  the  claim  and  of 
the  time  limit  provisions  of  §  21.1032(a). 

(Authority:  38  U.S.C.  5103) 

5.  Section  21.1032  is  revised  to  read 
as  follows: 

§  21 .1 032    Time  limits. 

The  provisions  of  this  section  are 
applicable  to  informal  claims  and 
formal  claims. 

(a)  Failure  to  furnish  form, 
information,  or  notice  of  time  limit. 
VA's  failure  to  give  a  claimant  or 
potential  claimant  any  form  or 
information  concerning  the  right  to  file 
a  claim  or  to  furnish  notice  of  the  time 
limit  for  the  filing  of  a  claim  will  not 
extend  the  time  periods  allowed  for 
these  actions. 

(Authority:  38  U.S.C.  5101,  5113) 

(b)  Notice  of  time  limit  for  filing 
evidence.  If  a  claimant's  cleiim  is 
incomplete,  VA  will  notify  the  claimant 
of  the  evidence  necessary  to  complete 
the  claim.  Unless  payment  of 
educational  assistance  is  permitted  by 
paragraph  (e)  of  this  section,  if  the 
evidence  is  not  received  within  one  year 
from  the  date  of  such  notification,  VA 
will  not  pay  educational  assistance  by 
reason  of  that  claim. 

(Authority:  38  U.S.C.  5103) 

(c)  Time  limit  for  filing  a  claim  for  an 
extended  period  of  eligibility  under  38 
U.S.C.  chapter  30,  32,  or  35.  VA  must 
receive  a  claim  for  an  extended  period 
of  eligibility  provided  by  §  21.3047, 

§  21.5042,  or  §  21.7051  by  the  later  of 
the  following  dates. 

(1)  One  year  from  the  date  on  which 
the  spouse's,  surviving  spouse's,  or 
veteran's  original  period  of  eligibility 
ended;  or 

(2)  One  year  from  the  date  on  which 
the  spouse's,  surviving  spouse's,  or 
veteran's  physical  or  mental  disability 
no  longer  prevented  him  or  her  from 
beginning  or  resuming  a  chosen 
program  of  education. 

(Authority:  38  U.S.C.  3031(d),  3232(a),  3512) 

(d)  Time  limit  for  filing  for  an 
extension  of  eligibility  due  to 
suspension  of  program  (38  U.S.C. 
chapter  35). 

VA  must  receive  a  claim  for  an 
extended  period  of  eligibility  due  to  a 
suspension  of  an  eligible  child's 
program  of  education  as  provided  in 


§  21.3043  by  the  later  of  the  following 
dates. 

(1)  One  year  from  the  date  on  which 
the  child's  original  period  of  eligibility 
ended;  or 

(2)  One  year  from  the  date  on  which 
the  condition  that  caused  the 
suspension  of  the  program  of  education 
ceased  to  exist. 

(Authority:  38  U.S.C.  3512(c)) 

(e)  Extension  for  good  cause.  (1)  VA 
may  extend  for  good  cause  a  time  limit 
within  which  a  claimant  or  beneficiary 
is  required  to  act  to  perfect  a  claim  or 
challenge  an  adverse  VA  decision.  VA 
may  grant  such  an  extension  only  when 
the  following  conditions  are  met; 

(i)  When  a  claimant  or  beneficiary 
requests  an  extension  after  expiration  of 
a  time  limit,  he  or  she  must  take  the 
required  action  concurrently  with  or 
before  the  filing  of  that  request;  and 

(ii)  The  claimant  or  beneficiary  must 
show  good  cause  as  to  why  he  or  she 
could  not  take  the  requfred  action 
during  the  original  time  period  and 
could  not  have  taken  the  required  action 
sooner. 

(2)  Denials  of  time  limit  extensions 
are  separately  appealable  issues. 

(Authority:  38  U.S.C.  5101.  5113) 

(f)  Computation  of  time  limit.  (1)  In 
computing  the  time  limit  for  any  action 
required  of  a  claimant  or  beneficiary, 
including  the  filing  of  claims  or 
evidence  requested  by  VA,  VA  will 
exclude  the  first  day  of  the  specified 
period,  and  will  include  the  last  day. 
This  rule  is  applicable  in  cases  in  which 
the  time  limit  expires  on  a  workday. 
When  the  time  limit  would  expire  on  a 
Saturday,  Sunday,  or  holiday,  the  VA 
will  include  the  next  succeeding  day  in 
the  computation. 

(2)  The  first  day  of  the  specified 
period  referred  to  in  paragraph  (f)(1)  of 
this  section  will  be  the  date  of  the  letter 
of  notification  to  the  claimant  or 
beneficiary  for  pmposes  of  computing 
time  limits.  As  to  appeals,  see  §§  20.302 
and  20.305  of  this  chapter. 
(Authority:  38  U.S.C.  501(a)) 

Subpart  C — Survivors'  and 
Dependents'  Educational  Assistance 
Under  38  U.S.C.  Chapter  35 

6.  The  authority  citation  for  subpart  C 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  512,  3500- 
3566,  unless  otherwise  noted. 

7.  In  §  21.3021,  paragraph  (m)  is 
amended  by  removing  "§  21.4200",  and 
adding,  in  its  place,  "§§  21.1029  and 
21.4200". 

8.  Section  21.3030  is  revised  to  read 
as  follows: 
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§21.2  030    Claims. 

Th  s  provisions  of  subpart  B  of  this 
part  i  ipply  with  respect  to  submission  of 
a  clai  m  for  educational  assistance  under 
38  U  S.C.  chapter  35,  VA  actions  upon 
recei  ring  a  claim,  and  time  limits 
conn  jcted  with  claims. 

(Auth  jrity:  38  U.S.C.  3513.  5101,  5102,  5103) 


§§  21 .  1031  and  21 .3032    [Removed] 

9.  Sections  21.3031  and  21.3032  are 
remo  red. 

Subpirt  D— Administration  of 
Educ|itional  Assistance  Programs 

10.  The  authority  citation  for  subpart 
D  is  ri  (Vised  to  read  as  follows: 

Autl  lority:  10  U.S.C.  2141  note,  ch.  1606, 
38  U.S  C.  501(a),  chs.  30,  32.  34,  35,  36, 
unless  otherwise  noted. 

11.  n§21.4131.  the  introductory  text; 
and  p  u-agraphs  (a)  and  (d)  are  revised, 
to  read  as  follows: 

§  21 .41 31     Commencing  dates. 

VA  ivill  determine  the  commencing 
date  o  ■  an  award  or  increased  award  of 
educa  ional  assistance  under  this 
sectioi  1.  When  more  than  one  paragraph 
in  this  section  applies,  VA  will  award 
educa  ional  assistance  using  the  latest  of 
the  ap  Dlicable  conmiencing  dates. 

(a)  i  ntrance  or  reentrance  including 
chang  •  of  program  or  educational 
institu  lion:  individual  eligible  under  38 
U.S.C.  chapter  32.  When  an  eligible 
Vetera]  i  or  servicemember  enters  or 
reenteis  into  training  (including  a 
reentri  nee  following  a  change  of 
prograin  or  educational  institution),  the 
commencing  date  of  his  or  her  award  of 
educat  ional  assistance  will  be 
determined  as  follows: 

(1)  lithe  award  is  the  first  award  of 
educational  assistance  for  the  program 
of  education  the  veteran  or 
servicamember  is  pursuing,  the 
commencing  date  of  the  award  of 
educational  assistance  is  the  latest  of: 

(i)  Tke  date  the  educational 
institunon  certifies  under  paragraph  (b) 
or  (c)  of  this  section; 

(ii)  One  year  before  the  date  of  claim 
as  detejinined  by  §  21.1029(b); 

(iii) '  "he  effective  date  of  the  approval 
of  the  c  ourse,  or  one  year  before  the  date 
VA  recsives  the  approval  notice, 
whiche  ver  is  later;  or 

(2)  If  the  award  is  the  second  or 
subseqi  lent  award  of  educational 
assistai  ice  for  the  program  of  education 
the  vet(  iran  or  servicemember  is 
pursuit  g.  the  effective  date  of  the  award 
of  educ  itional  assistance  is  the  later 
of— 

(i)  Th  e  date  the  educational 
institut  on  certifies  under  paragraph  (b) 
or  (c)  o  this  section;  or 


(ii)  The  effective  date  of  the  approval 
of  the  course,  or  one  year  before  5ie  date 
VA  receives  the  approval  notice, 
whichever  is  later. 

(Authority:  38  U.S.C.  3672,  5103,  5110(b), 
5113) 

***** 

(d)  Entrance  or  reentrance  including 
change  of  program  or  educational 
institution:  individual  eligible  under  38 
U.S.C.  chapter  35.  When  a  person 
eligible  to  receive  educational  assistance 
under  38  U.S.C.  chapter  35  enters  or 
reenters  into  training  (including  a 
reentrance  following  a  change  of 
program  or  educational  institution),  the 
commencing  date  of  his  or  her  award  of 
educational  assistance  will  be 
determined  as  follows: 

(1)  If  the  award  is  the  first  award  of 
educational  assistance  for  the  program 
of  education  the  eligible  person  is 
pursuing,  the  commencing  date  of  the 
award  of  educational  assistance  is  the 
latest  of: 

(i)  The  beginning  date  of  eligibility  as 
determined  by  §  21.3041(a)  or  (b)  or  by 
§  21.3046(a)  or  (b),  whichever  is 
applicable; 

(ii)  One  year  before  the  date  of  claim 
as  determined  by  §  21.1029(b); 
(iii)  The  date  the  educational 
institution  certifies  under  paragraph  (b) 
or  (c)  of  this  section;  " 

(iv)  The  effective  date  of  the  approval 
of  the  course,  or  one  year  before  the  date 
VA  receives  the  approval  notice, 
whichever  is  later;  or 

(2)  If  the  award  is  the  second  or 
subsequent  award  of  educational 
assistance  for  that  program,  the  effective 
date  of  the  award  of  educational 
assistance  is  the  later  of — 

(1)  The  date  the  educational 
institution  certifies  under  paragraph  (b) 
or  (c)  of  this  section;  or 

(ii)  The  effective  date  of  the  approval 
of  the  course,  or  one  year  before  the  date 
VA  receives  the  approval  notice, 
whichever  is  later. 

(Authority:  38  U.S.C.  3014,  3023,  3034.  3672 
5103) 

Subpart  G— Post-Vietnam  Era 
Veterans'  Educational  Assistance 
Under  38  U.S.C.  Chapter  32 

12.  The  authority  citation  for  subpart 
G  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  ch.  32,  unless 
otherwise  noted. 

13.  In  §  21.5030,  the  heading  for  the 
section  and  paragraph  (c)  introductory 
text,  are  revised;  paragraphs  (c)(1), 
(c)(2),  and  (c)(3)  are  redesignated  as 
paragraphs  (c)(2).  (c)(3).  and  (c)(4), 
respectively;  a  new  paragraph  (c)(1)  is 
added;  and  a  newly  redesignated 


paragraph  (c)(3)  is  revised,  to  read  as 
follows: 

§  21 .5030    Applications,  claims,  and  time 
limits. 

***** 

(c)  The  provisions  of  the  following 
sections  shall  apply  to  claims  for 
educational  assistance  under  38  U.S.C. 
chapter  32: 

(1)  Section  21.1029— Definitions. 

***** 

(3)  Section  21.1031— VA 
responsibilities  when  a  claim  is  filed. 


§21.5130    [Amended] 

14.  In  §  21.5130.  paragraph  (a)  is 
amended  by  removing  "dates",  and 
adding,  in  its  place,  "dates  (except 
paragraph  (d))". 

Subpart  H — Educational  Assistance 
Test  Program 

15.  The  authority  citation  for  subpart 
H  continues  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  107;  38  U.S.C. 
501(a).  3695,  5101,  5113,  5303A;  42  U.S.C 
2000;  sec.  901,  Pub.  L.  96-342,  94  Stat.  1111- 
1114,  unless  otherwise  noted. 

16.  Section  21.5730  is  revised  to  read 
as  follows: 

§  21 .5730    Applications,  claims,  and  time 
limits. 

The  provisions  of  subpart  B  of  this 
part  apply  with  respect  to  claims  for 
educational  assistance  imder  the 
educational  program  described  in 
§  21.5701,  VA  actions  upon  receiving  a 
claim,  and  time  limits  connected  with 
claims. 

(Authority:  10  U.S.C.  2141,  2149;  38  U.S.C. 
5101,5102,  5103) 

§21.5732    [Removed] 

17.  Section  21.5732  is  removed. 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  Gl  Bill— Active  Duty) 

18.  The  authority  citation  for  Subpart 
K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  chs.  30  and  36, 
unless  otherwise  noted. 

19.  In  §  21.7020,  the  introductory  text 
is  revised  to  read  as  follows: 

§21.7020    Definitions. 

For  the  purposes  of  regulations  fi-om 
§  21.7000  through  §  21.7499  and  the 
payment  of  basic  educational  assistance 
and  supplemental  educational 
assistance  under  38  U.S.C.  chapter  30, 
the  following  definitions  apply.  (See 
also  additional  definitions  in  §21.1029). 
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20.  Section  21.7030  is  revised  to  read 
as  follows: 

§  21 .7030    Applications,  claims,  and  time 
limits. 

The  provisions  of  subpart  B  of  this 
part  apply  with  respect  to  claims  for 
educational  assistance  under  38  U.S.C. 
chapter  30,  VA  actions  upon  receiving 
a  claim,  and  time  limits  connected  with 
claims. 

(Authority:  38  U.S.C.  3018B,  3034(a),  3471, 
5101,5102,5103) 

21.  In  §  21.7032,  paragraphs  (b),  (c), 
(d),  and  (e)  are  removed;  paragraph  (f) 

is  redesignated  as  paragraph  (b);  and  the 
section  heading  and  paragraph  (a)  are 
revised  to  read  as  follows: 

§  21 .7032    Time  limits  for  making  elections. 

(a)  Scope  of  this  section.  The 
provisions  of  this  section  are  applicable 
to  certain  elections  to  receive 
educational  assistance  under  38  U.S.C. 
ch.  30.  For  time  limits  governing  formal 
and  informal  claims  for  educational 
assistance  under  38  U.S.C.  ch.  30,  see 
§21.1032. 

(Authority;  38  U.S.C.  3018B) 


§21.7051     [Amended] 

22.  hi  §21.7051,  paragraph  (a)(1)  is 
amended  by  removing  "§  21.7032(e)  of 
this  part"  and  adding,  in  its  place, 

"§  21.1032(c)". 

23.  In  §21.7131,  paragraph  (d)  is 
removed  and  reserved;  paragraph 
(e)(l)(iii)  is  amended  by  removing 
"subdivision  (ii)(B)  of  this 
subparagraph"  and  adding,  in  its  place, 
"paragraph  (e)(l)(ii)(B)  of  this  section"; 
paragraph  (e)(2)(i)  introductory  text  is 
removed;  paragraphs  {e)(2)(i)(A), 
(e)(2){i)(B),  and  (e)(2)(i){C)  are 
redesignated  as  new  (e)(2)(i),  (e)(2)(ii), 
and  (eK2)(iii),  respectively;  the 
introductory  text  and  paragraph  (a)  are 
revised  to  read  as  follows: 

§  21 .71 31    Commencing  dates. 

VA  will  determine  the  commencing 
date  of  an  award  or  increased  award  of 
educational  assistance  mider  this 
section.  When  more  than  one  paragraph 
in  this  section  applies,  VA  will  award 
educational  assistance  using  the  latest  of 
the  applicable  coi^miencing  dates. 

(a)  Entrance  or  reentrance  including 
change  of  program  or  educational 
institution.  When  an  eligible  veteran  or 
servicemember  enters  or  reenters  into 
training  (including  a  reentremce 
following  a  change  of  program  or 
educational  institution),  the 
commencing  date  of  his  or  her  award  of 
educational  assistance  will  be 
determined  as  follows: 


(1)  If  the  award  is  the  first  award  of 
educational  assistance  for  the  program 
of  education  the  veteran  or 
servicemember  is  pursuing,  the 
commencing  date  of  the  award  of 
educational  assistance  is  the  latest  of: 

(i)  The  date  the  educational 
institution  certifies  under  paragraph  (b) 
or  (c)  of  this  section; 

(ii)  One  year  before  the  date  of  claim 
as  determined  by  §  21.1029(b); 

(iii)  The  effective  date  of  the  approval 
of  the  coiuse,  or  one  year  before  the  date 
VA  receives  the  approval  notice 
whichever  is  later;  or 

(2)  If  the  award  is  the  second  or 
subsequent  award  of  educational 
assistance  for  the  program  of  education 
the  veteran  or  servicemember  is 
pursuing,  the  effective  date  of  the  award 
of  educational  assistance  is  the  later 
of— 

(i)  The  date  the  educational 
institution  certifies  imder  paragraph  (b) 
or  (c)  of  this  section;  or 

(ii)  The  effective  date  of  the  approval 
of  the  course,  or  one  year  before  the  date 
VA  receives  the  approval  notice, 
whichever  is  later. 

(Authority:  38  U.S.C.  3014,  3023,  3034,  3672, 
5103,  SllOCb),  5113) 


Subpart  L — Educational  Assistance  for 
Memt)ers  of  tfie  Selected  Reserve 

24.  The  authority  citation  for  subpart 
L  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C. 
501(a),  512,  ch.  36.  unless  otherwise  noted. 

25.  In  §  21.7520,  the  introductory  text 
is  revised  to  read  as  follows: 

§21.7520    Definitions. 

For  the  purposes  of  regulations  from 
§  21.7500  through  §  21.7999,  governing 
the  administration  and  payment  of 
educational  assistance  under  10  U.S.C. 
chapter  1606,  the  Selected  Reserve 
Educationd  Assistance  Program,  the 
following  definitions  apply.  (See  also 
additional  definitions  in  §21.1029). 
***** 

26.  Section  21.7530  is  revised  to  read 
as  follows: 

§  21 .7530    Applications,  claims,  and  tinte 
limits. 

The  provisions  of  subpart  B  of  this 
part  apply  with  respect  to  claims  for 
educational  assistance  under  10  U.S.C. 
chapter  1606,  VA  actions  upon 
receiving  a  claim,  and  time  limits 
connected  with  claims. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3472) 

§21.7532    [Removed] 

27.  Section  21.7532  is  removed. 


28.  In  §  21.7631,  paragraph  (d)  is 
removed;  paragraphs  (e),  (f),  (g),  and  (h) 
are  redesignated  as  paragraphs  (d),  (e), 
(f),  and  (g),  respectively;  and  the 
introductory  text  and  paragraph  (a)  are 
revised  to  read  as  follows: 

§  21 .7631    Commencing  dates. 

VA  will  determine  the  commencing 
date  of  an  award  or  increased  award  of 
educational  assistance  under  this 
section.  When  more  than  one  paragraph 
in  this  section  applies.  VA  will  award 
educational  assistance  using  the  latest  of 
the  applicable  commencing  dates. 

(a)  Entrance  or  reentrance  including 
change  of  program  or  educational 
institution.  When  an  eligible  reservist 
enters  or  reenters  into  training 
(including  a  reentrance  following  a 
change  of  program  or  educational 
institution),  the  commencing  date  of  his 
or  her  award  of  educational  assistance 
will  be  determined  as  follows: 

(1)  If  the  award  is  the  first  award  of 
educational  assistance  for  the  program 
of  education  the  reservist  is  pursuing, 
the  commencing  date  of  the  award  of 
educational  assistance  is  the  latest  of: 

(i)  The  date  the  educational 
institution  certifies  under  paragraph  (b) 
or  (c)  of  this  section; 

(ii)  One  year  before  the  date  of  claim 
as  determined  by  §  21.1029(b); 

(iii)  The  effective  date  of  the  approval 
of  the  course,  or  one  year  before  the  date 
VA  receives  the  approval  notice 
whichever  is  later;  or 

(2)  If  the  award  is  the  second  or 
subsequent  award  of  educational 
assistance  for  the  program  of  education 
the  reservist  is  pursuing,  the  effective 
date  of  the  award  of  educational 
assistance  is  the  later  of — 

(i)  The  date  the  educational 
institution  certifies  imder  paragraph  (b) 
or  (c)  of  this  section;  or 

(ii)  The  effective  date  of  the  approval 
of  the  course,  or  one  year  before  the  date 
VA  receives  the  approval  notice, 
whichever  is  later. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3672,  5103) 

***** 
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NMENTAL  PROTECTION 


40  CFIII  Part  52 

[CA  03^1 00a;  FRL-6334-4] 

Approval  and  Promulgation  of 
ImpleHientation  Plans;  Califomia  State 
Impleriientation  Plan  Revision,  Soutti 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agenc]'(EPA). 

ACTIONi  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  Califomia 
State  Iibplementation  Plan.  The 
revisio  is  concern  rules  from  South 
Coast  I  ir  Quality  Management  District 
(SCAQ  vlD).  This  approval  action  will 
incorpi  rate  these  rules  into  the  federally 
approv  jd  SEP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compolmds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  paper,  fabric,  and  film 
coating  operations;  graphic  arts; 
coatingp  and  ink  manufacturing;  plastic, 
rubber  ftnd  glass  coatings;  motor  vehicle 
and  mdbile  equipment  non-assembly 
line  coating  operations;  and  solvent 
cleaninp  operations.  Thus,  EPA  is 
finalizitig  the  approval  of  these 
revisioas  into  the  Califomia  SIP  under 
provisii  )ns  of  the  CAA  regarding  EPA 
action  (  n  SIP  submittals,  SIPs  for 
national  primary  emd  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  rule  is  effective  on  July  6, 
1999  w  thout  further  notice,  unless  EPA 
reqeives  adverse  comments  by  June  3, 
1999.  IflEPA  received  such  comment, 
then  it  will  publish  a  timely  withdrawal 
in  the  F^eral  Register  informing  the 
public  that  this  mle  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rula  revisions  and  EPA's  evaluation 
report  for  each  rule  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  mle  revisions 
are  available  for  inspection  at  the 
following  locations: 
Rulema  ting  Office  (AIR-4),  Air 
Divis  on,  U.S.  Environmental 
Protei  :tion  Agency,  Region  IX,  75 
Hawt  lome  Street,  San  Francisco,  CA 
94  lo; 
Environ  mental  Protection  Agency,  Air 
Dock(t  (6102),  401  "M"  Street.  S.W., 
Wash  ngton,  D.C.  20460 


Califomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812 
South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthome  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1185. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

This  Federal  Register  action  for  the 
Soifth  Coast  Air  Quality  Management 
District  excludes  the  Los  Angeles 
portion  of  the  Southeast  Desert  AQMA, 
otherwise  kflown  as  the  Antelope  Valley 
Region  in  Los  Angeles  County,  which  is 
now  under  the  jurisdiction  of  the 
Antelope  Valley  Air  Pollution  Control 
District  as  of  July  1,  1997.  The  mies 
being  approved  into  the  California  State 
SIP  include:  SCAQMD  Rules  1128— 
Paper,  Fabric,  and  Film  Coating 
Operations;  1130 — Graphic  Arts; 
1141.1 — Coatings  and  Ink 
Manufactiuing;  1145 — Plastic,  Rubber, 
and  Glass  Coatings;  1151 — Motor 
Vehicle  and  Mobile  Equipment  Non- 
Assembly  Line  Coating  Operations;  and 
1171 — Solvent  Cleaning  Operations. 
These  mles  were  submitted  by  the 
Califomia  Air  Resources  Board  (GARB) 
to  EPA  on  July  23,  1996  (1128,  1130), 
September  14,  1992  (1141.1),  August  1, 
1997  (1145),  and  March  10,  1998  (1151, 
1171). 

n.  Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
South  Coast  Air  Basin.  43  FR  8964,  40 
CFR  81.305.  On  May  26,  1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  above  district's 
portions  of  the  Califomia  SIP  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 


ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172  (b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidfuice  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  South  Coast  Air  Basin  is 
classified  as  extreme;^  therefore,  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15,  1991 
deadline. 

The  State  of  Califomia  submitted 
many  revised  RACT  mles  for 
incorporation  into  its  SIP  on  July  23, 

1996,  September  14,  1992,  August  1, 

1997,  and  March  10,  1998,  including  the 
rules  being  acted  on  in  this  document. 
This  document  addresses  EPA's  direct- 
final  action  for  SCAQMD  Rules  1128— 
Paper,  Fabric,  and  Film  Coating 
Operations;  1130 — Graphic  Arts; 
1141.1 — Coatings  and  Ink 
Manufacturing;  1145 — Plastic,  Rubber, 
and  Glass  Coatings;  1151 — Motor 
Vehicle  and  Mobile  Equipment  Non- 
Assembly  Line  Coating  Operations;  and 
1171 — Solvent  Cleaning  Operations. 
SCAQMD  amended  Rules  1128  and 
1130  on  March  8,  1996,  Rule  1141.1  on 
March  6,  1992.  Rule  1145  on  Febmary 
14,  1997 and  Rules  1151  and  1171  on 
June  13,  1997.  These  submitted  mles 
were  found  to  be  complete  on  October 
30,  1996  (1128,  1130),  November  20, 
1992  (1141.1),  September  30,  1997 
(1145),  and  May  21,  1998  (1151,  1171) 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V  ^  and  is  being  finalized  for 
approval  into  the  SIP. 

■Phese  Rules  control  emissions  of 
VOCs  from  the  following  source 
categories:  1128 — operations  that  apply 
coatings  to  paper,  fabric  or  film 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24,  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24f  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25,  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

-  The  South  Coast  Air  Basin  retained  its 
designation  of  nonattainment  and  was  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA. 

'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  to 
secUon  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 
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substrates,  1130 — graphic  arts 
operations,  1141.1 — coatings  and  ink 
manufactiu-ing  establishments,  1145 — 
plastic,  rubber,  and  glass  coating 
operations,  1151 — automotive 
refinishing  operations,  and  1171 — 
solvent  cleaning  operations  during 
production,  repair,  maintenance  or 
servicing  of  parts,  products,  tools, 
machinery,  equipment,  or  general  work 
areas.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  This  rule  was  originally  adopted 
as  part  of  SCAQMD's  effort  to  achieve 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  and  in 
response  to  EPA's  SIP-Call  and  the 
section  182(a)(2)(A)  CAA  requirement. 
The  following  is  EPA's  evaluation  and 
final  action  for  this  rule. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  docxunents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimmn,  provide  for  the 
implementation  of  RACT  for  stationary 
soiu'ces  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to  rule 
1128  is  entitled.  Control  of  Volatile 
Orgemic  Emissions  from  Existing 
Stationary  Sources — Volume  II:  Siuface 
Coating  of  Cans,  Coils,  Paper,  Fabric. 
Automobiles,  and  Light-Duty  Trucks, 
EPA-450/2-77-008,  May  1977,  and  the 
CTG  applicable  to  Rule  1130  is  entitled. 
Control  of  Volatile  Organic  Emissions 
from  Existing  Stationary  Sources — 
Volume  VIII:  Graphic  Arts,  Rotograviue 
and  Flexography,  EPA-450/2-78-033, 
December  1978,  Rules  1141.1,  1145, 
1151  and  1171  control  emissions  from 
source  categories  for  which  EPA  has  not 
published  a  CTG.  Accordingly,  these 


rules  were  evaluated  for  consistency 
with  the  general  RACT  requirements  of 
the  Clean  Air  Act  (CAA  section  110  and 
part  D.  Rule  1151  was  also  evaluated 
against  subpart  E  of  40  CFR  part  59, 
National  Volatile  Organic  Compound 
Emission  Standard  for  Automobile 
Refinish  Coatings.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

On  December  20, 1993,  EPA  approved 
into  the  SIP  a  version  of  Rule  1128 — 
Paper,  Fabric,  and  Film  Coating 
Operations  that  had  been  adopted  by 
SCAQMD  on  February  7,  1992. 
SCAQMD  submitted  Rule  1128— Paper, 
Fabric,  and  Film  Coating  Operations 
includes  the  following  significant 
changes  from  the  cxurent  SIP: 

•  Added  definition  of  aerosol  coating 
product; 

•  Deleted  listing  the  exempt 
compoiuids  and  added  wording  to  refer 
to  Rule  102 — Definition  of  Terms; 

•  Changed  the  wording  of  the  aerosol 
coatings  exemption  to  increase  clarity  of 
the  rule. 

On  October  31,  1995,  EPA  approved 
into  the  SIP  a  version  of  Rule  1130 — 
Graphic  Arts  that  had  been  adopted  by 
SCAQMD  on  September  8,  1995. 
SCAQMD  submitted  Rule  1  ISO- 
Graphic  Arts  includes  the  following 
significant  changes  from  the  cmrent  SIP: 

•  Added  definition  of  aerosol  coating 
product; 

•  Added  an  exemption  for  aerosol 
coating  products. 

On  January  24,  1985,  EPA  approved 
into  the  SIP  a  version  of  Rule  1141.1 — 
Coating  and  Ink  Manufacturing  that  had 
been  adopted  by  SCAQMD  on 
November  4,  1983.  SCAQMD  submitted 
Rule  1141.1 — Coatings  and  Ink 
Manufacturing  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Changed  rule  format  to  agree  with 
format  of  current  SCAQMD  rules; 

•  Added  an  exempt  compound 
listing; 

•  Added  definition  of  VOC; 

•  Updated  record  keeping 
requirements,  and  extended  record 
retention  time  from  one  to  two  years. 

On  December  20,  1993,  EPA  approved 
into  the  SIP  a  version  of  Rule  1145  that 
had  been  adopted  by  SCAQMD  on 
January  10,  1992.  SCAQMD  Rule  1145— 
Coating  and  Ink  Manufactiu'ing  includes 
the  following  significant  changes  from 
the  current  SIP: 

•  A  lower  VOC  limit  for  electric 
dissipating  and  shock  free  coatings; 

•  Removed  language  used  to  regulate 
solvent  cleaning  activities,  and  added 


reference  to  Rule  1 171 — Solvent 
Cleaning  Operations. 

•  Changed  the  default  transfer 
efficiency  provision  to  a  value  of  not 
less  than  65%  in  place  of  the  high- 
volume,  low-pressure  (HVLP)  spray 
equipment  standard; 

•  Exempted  air-brush  operations  from 
transfer  efficiency  requirements; 

•  Updated  compliance  test  methods, 
to  reflect  the  most  recent  test  methods. 

On  Jime  13,  1996,  EPA  approved  into 
the  SIP  a  version  of  Rule  1151 — Motor 
Vehicle  and  Mobile  Equipment  Non- 
Assembly  Line  Coating  Operations  that 
had  been  adopted  by  SCAQMD  on 
September  9,  1994.  SCAQMD  submitted 
Rule  1151 — Motor  Vehicle  and  Mobile 
Equipment  Non-Assembly  Line  Coating 
Operations  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Updated  definition  of  aerosol 
coatings; 

•  Deleted  listing  of  exempt 
compounds  and  added  reference  to  Rule 
102 — Definition  of  Terms; 

•  Added  an  exemption  fbr  aerosol 
coatings  to  be  consistent  with 
amendments  to  State  of  California 
Health  and  Safety  Code  Section  41712. 

On  July  14,  1995,  EPA  approved  into 
the  SIP  a  version  of  Rule  1171— Solvent 
Cleaning  Operations  that  had  been 
adopted  by  SCAQMD  on  May  12.  1995. 
SCAQMD  submitted  Rule  1171— 
Solvent  Cleaning  Operations  includes 
the  following  significant  changes  from 
the  ciurent  SIP: 

•  Deleted  listing  of  exempt 
compounds,  and  added  reference  to 
Rule  102 — Definition  of  Terms; 

•  Added  VOC  limits  for  solvents  to 
clean  electriced  apparatus. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SCAQMD  Rules  1128— Paper,  Fabric, 
and  Film  Coating  Operations;  1130 — 
Graphic  Arts;  1141.1 — Coatings  and  Ink; 
1145 — Plastic,  Rubber,  and  Glass 
Coatings;  1151 — Motor  Vehicles  and 
Mobile  Equipment  Non-Assembly  Line 
Coating  Operations;  and  1171 — Solvent 
Cleaning  Operations  are  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  partD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
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EPA  is  publishing  this  rule  without 
prior  Droposal  because  the  Agency 
views  this  as  a  noncontroversial 
ameni  Iment  and  anticipates  no  adverse 
comm  ents.  However,  in  the  proposed 
rules  I  taction  of  this  Federal  Register 
public  ation,  EPA  is  publishing  a 
separs  te  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  July  6, 
1999  mthout  further  notice  unless  the 
Agenc  y  receives  relevant  adverse 
conuDBnts  by  June  3,  1999. 

If  th  B  EPA  received  such  comments, 
then  E  PA  will  publish  a  timely 
withd  awal  of  the  direct  final  rule  and 
inforn  the  public  that  the  rule  will  not 
take  el  feet.  All  public  conunents 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
propoied  rule.  The  EPA  will  not 
institi|te  a  second  comment  period  on 
this  n^e.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  July  6,  1999  and 
no  furiher  action  will  be  taken  on  the 
propo^d  rule. 

IV.  Adnunistrative  Requirements 


A.  Exe::utive  Order  12866 


The 
(OMB] 
action 
12866. 
and  Re  view 


Office  of  Management  and  Budget 
has  exempted  this  regulatory 
from  Executive  Order  (E.O.) 
entitled  "Regulatory  Planning 


B.  Exevutive  Order  12875 
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Undijr  Executive  Order  12875, 
Enhan(  :ing  the  Intergovernmental 
ip,  EPA  may  not  issue  a 
ation  that  is  not  required  by  statute 
creates  a  mandate  upon  a  state, 
tribal  government,  unless  the 
govenmient  provides  the  funds 
to  pay  the  direct  compliance 
incurred  by  those  governments,  or 
cqnsults  with  those  governments.  If 
plies  by  consulting,  Executive 
2875  requires  EPA  to  provide  to 
Ofqce  of  Management  and  Budget  a 
ion  of  the  extent  of  EPA's  prior 
consuli  ation  with  representatives  of 
affecte<  I  state,  local,  and  tribal 
govern  nents,  the  nature  of  their 
concen»s,  copies  of  any  written 
comminications  from  the  governments, 
s  atement  supporting  the  need  to 

regulation.  In  addition,  E.O. 
1  equires  EPA  to  develop  an 
process  permitting  elected 
and  other  representatives  of 

and  tribal  govenmients  "to 
meaningful  and  timely  input  in 
dev  elopment  of  regulatory  proposals 


Ideal, 


containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  comphance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  U  EPA  complies  by 
considting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 


Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  wrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natxire  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  goveriunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  goverimients  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
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under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  6, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  April  21, 1999. 
Felicia  Marcus, 
Regional  Administrator,  Region  DC. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(189)(i)(A)(7), 
(c)(239)(i)(B),  (c)(248)(i)(B)(3)  and 
(c)(254)(i)(D)(2)  to  read  as  follows: 

§52.220    Identification  of  plan. 

*        •        •        *        • 
f-^  »  *  » 

(189)  *   *   * 

(i)*  •  * 
(A)*  •  • 

(7)  Rule  1141.1,  adopted  on  November 
4,  1983  and  amended  on  March  6,  1992. 

***** 

(239)  *    •    • 
(i)*   *   * 

(B)  South  Coast  Air  QuaUty 
Management  District. 

(1)  Rule  1128,  adopted  on  May  4, 

1979  and  amended  on  March  8,  1996, 
and  Rule  1130,  adopted  on  October  3, 

1980  and  amended  on  March  8, 1996. 
***** 

(248)*    *    * 

(i)*    *    * 
(B)*   *   * 

(J)  Rule  1145,  adopted  on  July  8,  1983 
and  amended  on  February  14,  1997. 

***** 

(254) •    *    * 
(i)*    *    * 

(D)*   *   * 

[2)  Rule  1151,  adopted  on  July  8. 1988 
and  amended  on  June  13, 1997,  and 
Rule  1171,  adopted  on  August  2, 1991 
and  amended  on  June  13, 1997. 
***** 

[PR  Doc.  99-11039  Filed  5-3-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[NJ002;  FRL-6333-8] 

Approval  of  State  Operating  Permit, 
Rule  Revision;  New  Jersey 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  approval. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  direct  final 
action  on  revisions  to  the  New  Jersey 
operating  permit  rule  (N.J.A.C.  7:27- 
22.4  and  22.5)  as  submitted  by  the  State 
of  New  Jersey  to  fulfill  the  requirements 
of  Title  V  of  the  Clean  Air  Act.  The 
revisions  extend  the  deadlines  for  the 
last  two  waves  of  permit  applications 
until  February  4, 1999  and  May  4, 1999. 
if  these  applications  are  submitted  in 
electronic  format. 

DATES:  This  rule  is  effective  on  July  6, 
1999  without  further  notice,  unless  EPA 


receives  adverse  comment  by  June  3, 
1999.  If  EPA  receives  such  comment, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Raymond 
Werner,  Acting  Chief,  Air  Programs 
Branch,  Envirorunental  Protection 
Agency,  Region  2  Office,  290  Broadway, 
25th  Floor,  New  York,  New  York 
10007-1866. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866. 
New  Jersey  Department  of 
Environmental  Protection,  Air  Quality 
Permitting  Program,  Bureau  of 
Operating  Permits,  401  E.  State  Street. 
Trenton.  New  Jersey  08625-0027. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suilin  Chan,  Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  2  Office.  290  Broadway,  25th 
Floor,  New  York,  NY  10007-1866.  (212) 
637-4019. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  title  V  of  the  Clean  Air 
Act  ("the  Act")  and  its  implementing 
regulations  codified  at  40  CFR  part  70, 
EPA  granted  source  category-limited 
interim  approval  to  the  New  Jersey 
operating  permit  program.  See,  61  FR 
24715  (May  16.  1996).  New  Jersey's 
category-limited  interim  program 
became  effective  on  June  17,  1996  and 
was  scheduled  to  expire  on  June  17, 
1998,  two  years  after  the  approval. 
However,  EPA  has  recently  granted 
extensions  to  all  interim  programs, 
including  that  of  NJ's.  to  June  1,  2000. 

The  Act  states  that: 

"any  person  required  to  have  a  fjcrmit  shall, 
not  later  than  12  months  after  the  date  on 
which  the  source  becomes  subject  to  a  permit 
program  approved  or  promulgated  under  this 
title,  or  such  earlier  date  as  the  permitting 
authority  may  establish,  submit  to  the 
permitting  authority  a  compliance  plan  and 
an  application  for  a  permit  signed  by  a 
responsible  official,  who  shall  certify  the 
accuracy  of  the  infonnation  submitted."  See, 
40  CFR  section  70.5. 

New  Jersey's  operating  permit  nile 
contains  apphcation  submittal 
deadlines  estabUshed  for  different 
source  categories.  Under  the  rule, 
applications  are  submitted  to  the  h!ew 
Jersey  Department  of  Environmental 
Protection  ("NpEP")  at  different  times 
in  seven  waves  as  determined  by  the 
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s  Standard  Industrial 
fication  (SIC)  Code.  The  first  five 
of  sources  are  subject  to  the 
program  and  the  last  two  waves 
subject  to  the  hill  program. 

with  the  Act  and  40  CFR  part 
sources  subject  to  the  interim 
must  submit  their  applications 
17.  1997  (12  months  after  the 
's  effective  date)  and  those 
to  the  full  program  must  submit 
17.  1999  (12  months  after  the 
full  program  approval  date), 
e  two  extensions  granted  to  New 
for  the  interim  program, 
ing  the  effectiveness  of  the 
program  to  June  1,  2000,  the 
i^ation  submittal  deadline  for  the 
two  waves  of  applications 
changed.  See.  63  FR  40053  (July 

It  remains  June  17.  1999.  It 
be  noted  that  New  Jersey's 
application  submittal  schedule 
( quired  all  applications  to  be 

by  May  18,  1998.  13  months 
the  deadline  prescribed  by  the 
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To  (  ncourage  electronic  submittal  of 
permi :  applications,  the  State  of  New 
Jersey  amended  its  operating  permit  rule 
(N.J.A  C.  7:27-22)  to  extend  the 
application  submittal  due  dates  for 
sourc(  s  required  to  submit  their 
applic  ations  during  the  last  two  waves 
of  sub  mittals  from  November  15,  1997 
to  February  4.  1999  and  from  May  15, 
1998  Id  May  4,  1999,  respectively  if  the 
applic  ations  were  submitted  in 
elecrtrf  nic  format.  Amendments  to 

.  7:27-22.4  and  22.5  were 
proposed  on  June  2.  1997  and  January 
and  subsequently  adopted  on 
Octobfer  20.  1997  and  May  4,  1998, 
pec  lively.  On  June  11,  1998.  New 
submitted  a  copy  of  the  adopted 

requested  that  EPA  update 

krsey's  operating  permit  program 

refli  (ct  the  newly  adopted 

amenqments.  The  New  Jersey  submittal 

such  information  as  responses 

conjments  and  copies  of  the  adoption 

showing  that  the  rule  adoptions 

(  rocedurally  correct  as  required  by 

§  70.4(b)(2). 

Revie^  of  State  Submittal 

The  extension  sought  by  the  NJDEP 
affects  only  the  last  two  waves  of 
applicitions.  According  to  New  Jersey's 
operat  ng  permit  rule,  the  original 
applic  ition  submittal  (paper  or 
electrc  nic)  due  dates  for  the  last  two 
waves  were  November  15.  1997  and 
May  1  ),  1998,  respectively.  These 
deadli  les  still  hold  for  paper 
submiision.  However,  for  those  sources 
submiiting  electronically,  the 


amendment  allows  additional  time.  The 
last  two  waves  may  submit  electronic 
applications  by  February  4,  1999  and 
May  4,  1999,  respectively.  Based  on 
New  Jersey's  interim  program  effective 
date  of  June  17.  1996,  all  applications 
subjected  to  the  interim  program  and 
full  program  must  be  submitted  by  June 
17,  1999.  Since  the  amended  electronic 
application  submittal  deadlines  still  fall 
within  tlie  June  17,  1999  due  date  as 
required  under  section  503(c)  of  the  Act 
and  part  70.5(a),  EPA  finds  New  Jersey's 
rule/program  revision  approvable. 

Conclusion 

EPA  has  evaluated  New  Jersey's 
amended  operating  permit  rule  and  the 
request  to  incorporate  the  changes  into 
the  approved  interim  program.  EPA  has 
concluded  that  the  amended  operating 
permit  rule  as  submitted  by  New  Jersey 
bears  no  adverse  effect  on  the 
implementation  or  enforcement  of  the 
source  category-limited  interim  program 
which  was  originally  approved.  The 
New  Jersey  operating  permit  program, 
with  the  current  amendment,  continues 
to  be  in  compliance  with  the 
requirements  of  the  Act  and  the  part  70 
regulations  as  codified  at  40  CFR  part 
70;  therefore,  EPA  is  approving  the 
amended  New  Jersey  Operating  Permit 
Rule.  Under  this  approval.  New  Jersey 
may  extend  the  permit  application 
submittal  due  dates  for  the  sixth  and 
seventh  waves  until  February  4,  1999 
and  May  4,  1999,  respectively. 

The  granting  of  final  approval  to  the 
amended  operating  permit  rule  for  the 
State  of  New  Jersey  only  changes  the 
application  submittal  due  dates  for 
certain  affected  sources.  All  other 
aspects  of  the  New  Jersey  Operating 
Permit  Program  remain  fully  operational 
and  enforceable.  Any  source  that  fails  to 
comply  with  the  amended  application 
submittal  schedule  or  any  provisions  of 
the  approved  program  may  be  subject  to 
N.J.A.C.  7:27-22.3(11)  as  well  as  section 
502(a)  of  the  Act.  The  federal  oversight 
and  sanctions  provisions  of  the  final 
interim  approval  as  promulgated  on 
May  16,  1996  for  the  State  of  New  Jersey 
remain  in  full  force  irrespective  of  the 
granting  of  final  approval  to  the 
amended  operating  permit  rule. 

The  EPA  is  publisning  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  State  rule  revision  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  July  6,  1999  without 
further  notice  unless  the  Agency 


receives  adverse  comments  by  June  3, 
1999.  If  EPA  receives  adverse 
conunents,  EPA  will  publish  a  timely 
withckawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  then  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time. 

Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  wrritten 
communications  from  the  goverrunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfuncled 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribeil 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply^ 
to  this  rule. 

Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
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environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  E.O.  13045  as  applying 
only  to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  luider  section  5— 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  final 
approval  is  not  subject  to  E.O.  13045 
because  it  approves  a  state  program 
implementing  a  Federal  regulation,  and 
it  is  not  economically  significant  under 
E.O.  12866. 

Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statue,  that  significantly  or  imiquely 
an^ects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenmients,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  approval  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  create  any  new  requirements  but 
simply  allows  additional  time  for  the 
submittal  of  electronic  applications 
from  major  stationary  sources.  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost 
effective  and  least  bvudensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenmients  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  federal  meuidate  that  may 
result  in  estimated  aimual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  goverrunents  in  the  aggregate,  or 
to  the  private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fi-om  this 
action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  6,  1999.  FiUng  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  19,  1999. 
William ).  Muszynsld, 

Acting  Regional  Administrator,  Region  2. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  7&-{AMENDED] 

1.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  Part  70  is  amended 
by  adding  new  paragraph  (b)  to  the 
entry  for  New  jersey  State  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70^ApprovaI 
Status  of  State  and  Local  Operating 
Permit  Programs 


New  Jersey 

***** 

(b)  The  New  Jersey  State  Department  of 
Environmental  Protection  submitted  an 
operating  permits  program  revision  request 
on  June  11, 1998;  interim  program  revision 
approval  efl'ective  on  July  6, 1999. 
***** 

(PR  Doc.  99-10853  Filed  5-3-99;  8:45  am) 
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SUMN  ARY:  Missouri  has  applied  for  final 
authdrization  of  the  revision  to  its 
hazaj  dous  waste  program  under  the 
Reso  irce  Conservation  and  Recovery 
(  ?CRA).  This  revision  package 

authorization  for  corrective 

The  EPA  has  reviewed 
Missduri's  application  and  determined 
that  i  [s  hazardous  waste  program 
revision  satisfied  all  of  the  requirements 

y  to  qualify  for  final 
authc  rization.  Unless  adverse  written 
comiients  are  received  during  the 

and  comment  period,  the  EPA's 
decis  on  to  authorize  Missouri's 

waste  program  revision  will 
^ffect.  The  EPA  is  publishing  this 

thout  prior  proposal  because  the 
Agenfcy  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comn  lents.  However,  in  the  proposed 
section  of  this  Federal  Register 
pubh  :ation,  the  EPA  is  publishing  a 
separ  ite  document  that  will  serve  as  the 
propc  sal  to  approve  the  revision  for 
correi  :tive  action  should  relevant 
adver  se  conunents  be  filed. 


befo 


Final  authorization  for  Missoiui 
qecome  effective  without  further 
on  July  6,  1999.  if  the  EPA 

no  adverse  comment  by  fune  3, 
Should  the  EPA  receive  such 
comments,  the  EPA  will  withdraw  this 
"ore  its  effective  date  by 
ihing  a  timely  withdrawal  in  the 
Federtal  Register. 

Written  comments  should 
to  Heather  Hamilton,  U.S.  EPA 
VII.  ARTD/RESP.  726  Minnesota 
Avenhe,  Kansas  City,  Kansas  66101. 
Copies  of  Missouri's  program  revision 
applic  ation  are  available  for  inspection 
ing  during  normal  business 
at  the  following  address: 
"ous  Waste  Program,  Missouri 
Depaijtment  of  Natural  Resources,  P.O. 
^6.  Jefferson  City,  Missouri  65102- 
573) 751-3176. 


FOR  FlIRTHER  INFORMATION  CONTACT: 
Heather  Hamilton.  U.S.  EPA  Region  VII, 
ARTE  /RESP.  726  Minnesota  Avenue, 
Kans^  City,  Kansas  66101  (913)  551- 
7039. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  states  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  state 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  state 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  states  must 
revise  their  programs  because  of 
changes  to  the  EPA's  regulations  in  40 
Code  of  Federal  Regulations  (CFR)  parts 
124,  260  through  266,  268,  270,  273,  and 
279. 

B.  Missouri 

On  November  20,  1985,  the  EPA 
published  a  Federal  Register  notice 
announcing  its  decision  to  grant  final 
authorization  for  the  RCRA  base 
program  to  the  state  of  Missouri  which 
became  effective  December  12,  1985  (50 
FR  47740).  Missom-i  received 
authorization  for  revisions  to  its 
program  as  follows:  February  27,  1989, 
effective  April  28,  1989  (54  FR  8190); 
January  11, 1993,  effective  March  12, 

1993  (58  FR  3497)  and  on  May  30,  1997, 
effective  July  29,  1997  (62  FR29301). 
Additionally,  the  state  adopted  and 
applied  for  interim  authorization  for  the 
corrective  action  portion  of  the  HSWA 
Codification  Rule  (July  15,  1985,  50  FR 
28702).  For  a  full  discussion  of  the 
HSWA  Codification  Rule,  the  reader  is 
referred  to  the  Federal  Register  cited 
above.  The  state  was  granted  interim 
authorization  for  the  corrective  action 
on  February  23,  1994,  effective  April  25. 

1994  (50  FR  8544).  Missouri  has  now 
applied  for  final  authorization  for  the 
corrective  action  portion  of  the  HSWA 
Codification  Rule,  for  which  it 
previously  received  interim 
authorization. 

The  EPA  has  reviewed  Missouri's 
application  for  final  authorization  for 
corrective  action,  and  has  made  an. 
immediate  final  decision  that  Missouri's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify.  Consequently,  the 
EPA  intends  to  grant  final  authorization 
for  corrective  action  to  Missouri.  The 
public  may  submit  written  comments  on 
the  EPA's  immediate  final  decision  up 
until  June  3,  1999.  Copies  of  Missouri's 
application  for  the  program  revision  are 
available  for  inspection  and  copying  at 


the  locations  identified  in  the 
ADDRESSES  section  of  this  action. 

Approval  of  Missouri's  program 
revision  shall  become  effective  on  July 
6,  1999  unless  an  adverse  comment 
pertaining  to  the  state's  revision 
discussed  in  this  document  is  received 
by  the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  the  EPA 
will  publish  either:  (1)  A  withdrawal  of 
the  immediate  final  decision,  or  (2)  a 
document  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

The  state  will  assume  lead 
responsibility  for  issuing  permits  for 
those  program  areas  authorized  today. 
For  those  permits  which  will  now 
change  to  state  lead  from  the  EPA,  the 
EPA  will  transfer  copies  of  any 
pertinent  file  information  to  the  state. 
The  EPA  will  suspend  issuance  of  new 
permits  under  the  provisions  for  which 
the  state  is  being  authorized  on  the 
effective  date  of  this  authorization.  The 
EPA  will  be  responsible  for  enforcing 
the  terms  and  conditions  of  federtdly 
issued  permits  while  they  remain  in 
force.  When  the  state  reissues  federally 
issued  permits  as  state  permits,  the  EPA 
will  rely  on  the  state  to  enforce  them. 

C.  Decision 

I  conclude  that  Missouri's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Missouri  is  granted  final  authorization 
to  operate  its  hazardous  waste  programs 
as  revised.  Missouri  now  has 
responsibility  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  and  carrying  out  the  aspects  of 
the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  HSWA.  Missouri 
also  has  primary  enforcement 
responsibilities,  although  the  EPA 
retains  the  right  to  conduct  inspections 
under  Section  3007  of  RCRA  and  take 
enforcement  actions  under  Sections 
3008,  3013,  and  7003  of  RCRA. 

D.  Administrative  Requirements 

1.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled 
"Regulatory  Planning  and  Review." 

2.  Executive  Order  12875 

Under  E.O.  12875,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  Goverimient  provides 
the  funds  necessary  to  pay  the  direct 
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compliance  costs  incurred  by  those 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  12875  requires  the 
EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation,  hi  addition,  E.O. 
12875  required  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
Section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

3.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisioixs 
intended  to  mitigate  environmental 
health  or  safety  risks. 

4.  Executive  Order  13084 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  the  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs 
incurred  by  the  tribal  governments,  or 
the  EPA  consults  with  those 
governments.  If  the  EPA  complies  by 
consulting,  E.O.  13084  requires  the  EPA 
to  provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  the 


EPA's  prior  consultation  with 
representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
Section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

5.  Certification  Under  the  Regulatory 
Flexibility  Act 

Piu-suant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  Final  rule,  it  must  prepare 
and  make  available  for  pubUc  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  state  laws  that  are 
now  being  authorized  by  the  EPA.  The 
EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because  the 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605  (b),  the  EPA  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  state  law  to 
which  small  entities  are  already  subject. 


It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

6.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  state,  local,  or  tribal 
governments  in  the  aggregate:  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205.  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

7.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

8.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  Section  12(d)  (15  U.S.C.  272  note) 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
the  EPA  to  provide  Congress,  through 
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OMB,  explanations  when  the  Agency 
decides  not  to  use  available  and 
applici  ible  voluntary  consensus 
standads. 

This  action  does  not  involve  technical 
standads.  Therefore,  the  EPA  did  not 
consid  ;r  the  use  of  any  voluntary 
consen  sus  standards. 
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9.  Subi  nission  to  Congress  and  the 
Compt  viler  General 

Jhe  Congressional  Review  Act,  5 
U.S.C.  JOl  et  seq..  as  added  by  the  Small 
Busine  5s  Regulatory  Enforcement 
Faime;  s  Act  of  1996,  generally  provides 
that  beiore  a  rule  may  take  effect,  the 
promulgating  the  rule  must 
a  rule  report,  which  includes  a 
the  rule,  to  each  House  of  the 
and  to  the  Comptroller  General 
United  States.  The  EPA  will 
a  report  containing  this  rule  and 
quired  information  to  the  U.S. 
the  U.S.  House  of 
Representatives  and  the  Comptroller 
of  the  United  States  prior  to 
blic^ion  of  the  rule  in  today's 
Register.  This  rule  is  not  a 
rule"  as  defined  by  5  U.S.C. 
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List  of  ^ubjects  in  40  CFR  Part  271 

Envii  onmental  protection, 
admini  itrative  practice  and  procedure, 
confide  Qtial  business  information, 
hazard(  us  materials  transportation, 
hazarddus  waste,  Indian  lands, 
intergo' rernmental  regulation,  penalties, 
reporting  and  record  keeping 
require:  nents,  water  pollution  control, 
water  supply. 

Autha  rity:  This  document  is  issued  under 
rity  of  Sections  2002(a),  3006  and 
the  Solid  Waste  Disposal  Act  as 
42  U.S.C.  6912  (a),  6926,  6974  (b). 
April  13,  1999. 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  514  and  530 

[Docket  tio.  98-30] 

Service  Contracts  Subject  to  the 
Shippir^  Actof  1984 

AGENCYJ  Federal  Maritime  Commission. 

ACTION:  IConfirmation  of  interim  final 
rule  wim  changes. 


SUMMARJy:  This  rule  confirms  as  final  the 
Federal  Maritime  Commission's  interim 
rule  gov  eming  service  contracts 
betweei  shippers  and  ocean  common 


carriers  to  implement  changes  made  to 
the  Shipping  Act  of  1984  ("Act")  by  the 
Ocean  Shipping  Reform  Act  of  1998 
("OSRA").  The  interim  final  rule 
implemented  section  8(c)  of  the  Act. 
The  interim  final  rule  is  adopted  as  a 
final  rule  with  certain  changes.  The 
final  rule:  revises  the  Commission's 
definition  of  "motor  vehicle"  in 
accordance  with  its  regulation 
governing  Carrier  Automated  Tariff 
Systems  (Docket  No. 98-29);  adds  a 
limited  exception  to  the  filing 
requirements  in  cases  of  the 
Commission's  electronic  filing  systems' 
malfunction;  revises  the  requirements 
for  registration  for  filing  and  cross- 
referencing  for  clarity;  revises  the 
regulation  on  ET  publication  to  clarify 
where  those  for  multiple  carrier  parties 
must  appear;  and  carries  forward  certain 
exemptions  from  the  requirements  of 
the  regulation  which  the  Commission 
had  granted  in  former  part  514  of  this 
chapter,  but  which  had  been 
inadvertently  omitted  from  the  interim 
final  rule.  The  final  rule  also  corrects  a 
paragraph  numbering  error  made  in  the 
section  dealing  with  publication. 
dates:  Effective  May  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  L.  Schmitt.  Director,  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW, 
Washington,  DC  20573-0001,  (202) 
523-5796 
Thomas  Panebianco,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW, 
Washington,  DC  20573-0001,  (202) 
523-5740 
SUPPLEMENTARY  INFORMATION:  On 
December  17,  1998,  the  Federal 
Maritime  Commission  ("Commission" 
or  "FMC")  issued  a  notice  of  proposed 
rulemaking  ("NPR")  to  implement 
changes  to  the  Shipping  Act  of  1984 
("Act")  mandated  by  the  Ocean 
Shipping  Reform  Act  of  1998  ("OSRA"), 
Pub.  L.  105-258,  112  Stat.  1902,  enacted 
on  October  14,  1998.  63  FR  71062- 
71076  (December  23,  1998).  On  March 
1,  1999,  the  Commission  issued  an 
interim  final  rule  ("IFR"),  removing  46 
CFR  part  514  and  adding  46  CFR  part 
530,  which  made  significant  changes  to 
the  proposed  rule.  64  FR  11186-11215 
(March  8,  1999).  The  Commission  held 
the  interim  final  rule  open  for  comment 
until  April  1, 1999. 

The  Commission  received  comments 
on  the  IFR  from:  Wallenius  Lines 
("Wallenius");  Effective  Tariff 
Management  ("ETM");  Department  of 
the  Army,  Military  Traffic  Management 
Command  ("MTMC");  the  United  States 
Postal  Service  ("USPS");  the  Council  of 


Eiuopean  and  Japanese  National 
Shipovraers'  Associations  ("CENSA"); 
the  American  Association  of  Exporters 
and  Importers  ("AAEI");  P&O  Nedlloyd 
("P&O");  the  International  Longshore 
and  Warehouse  Union,  AFL-CIO 
("ILWU");  the  Ocean  Carrier  Working 
Group  Agreement  ("OCWG");  the 
National  Industrial  Transportation 
League  ("NITL");  Sea-Land  Service,  Inc. 
(individually,  conciu-ring  in  the  U.S. 
Industry  Interests  comments)  ("Sea- 
Land");  E.I.  du  Pont  de  Nemours  and 
Company  ("DuPont");  and  joint 
comments  from  American  President 
Lines,  Ltd.,  Sea-Land  Service,  Inc., 
Crowley  Maritime  Corporation,  Farrell 
Lines  Inc.,  Lykes  Lines,  Ltd.,  LLC,  the 
Transportation  Institute,  the  American 
Maritime  Congress,  and  the  Maritime 
Institute  for  Research  and  Industrial 
Development  ("U.S.  Industry 
Interests"). 

A.  General  Comments 

The  comments  generally  agree  with 
the  Commission's  re-assessment  of  the 
filing  systems  and  the  more  innovative 
approach  of  the  IFR. 

B.  Section  53G.3(m}— Definitions- 
Motor  Vehicle 

The  Commission  received  comments 
from  Wallenius  on  the  IFR's  definition 
of  "motor  vehicle."  We  adopt  the  same 
analysis  as  set  forth  in  Docket  No.  98- 
29,  Carrier  Automated  Tariff  Systems 
(46  CFR  part  520)  and,  accordingly, 
revise  the  definition  of  "motor  vehicle." 

C.  Section  530.4 — Confidentiality 

Section  530.4  of  the  IFR  maintains 
that  all  service  contracts  filed  with  the 
Commission  will  be  confidential; 
however,  such  confidentiality  from  the 
public  does  not  preclude  the 
Commission  from  providing  service 
contract  information  to  another  agency 
of  the  Federal  government.  In  order  to 
address  certain  commenters'  concerns 
about  public  disclosure  of  service 
contract  information  that  could  result 
from  sharing  such  information  with 
other  Federal  agencies,  the  Commission 
will  require  an  agency  requesting  the 
information  to  enter  a  Memorandimi  of 
Understanding  ("MOU">with  the 
Commission,  stating  that  such 
information  is  necessary  to  its  statutory 
functions  and  agreeing  to  protect  the 
confidentiality  of  the  information  it 
receives. 

MTMC  and  the  U.S.  Industry  Interests 
are  the  only  parties  that  filed  comments 
on  this  section.  MTMC  states  that  it  is 
the  Army  component  of  the  United 
States  Transportation  Command.  It  is 
responsible  for  providing  ocean  and 
interraodal  transportation  services  and 
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related  support  services  to  Department 
of  Defense  ("DOD")  components  during 
peace,  war  and  national  emergencies. 
MTMC  explains  that  it  solicits  ocean 
and  intermodal  transportation  in  the 
U.S.  and  abroad.  It  prociues 
transportation  services  by  soliciting 
rates  for  fixed  periods  from  operators  of 
U.S.-flag  vessels  for  DOD  cargo 
movements  between  the  continental 
U.S.  and  worldwide  points,  as  well  as 
between  foreign  points.  Such  DOD  cargo 
is  transported,  MTMC  states,  in 
commercial  carriers'  regularly 
scheduled  commercial  routes,  in  the 
same  vessels  and  on  the  same  schedule 
as  any  other  commercial  cargo.  MTMC 
further  points  out  that  its  worldwide 
solicitations  may  result  in  the 
acceptance  of  more  than  one  carrier's 
offer  in  order  to  fulfill  DOD 
transportation  requirements. 

MTMC  agrees  with  the  Commission's 
assessment  that  the  legislative  history  of 
OSRA  indicates  that  confidentiality 
accorded  to  service  contract  filings  may 
not  be  used  to  prevent  other  Federal 
agencies  (particularly  DOD)  from 
performing  their  statutory  duties.  The 
Cargo  Preference  Act  of  1904,  10  U.S.C. 
2631,  and  the  Competition  in 
Contracting  Act,  10  U.S.C.  2302,  et  seq., 
MTMC  argues,  are  two  statutes  whose 
requirements  MTMC  can  fulfill  only  by 
having  access  to  service  contract 
information.  The  Cargo  Preference  Act, 
asserts  MTMC,  requires  DOD  to  use 
U.S.-flag  vessels  for  the  transportation  of 
Armed  Forces'  supplies  unless  "the 
freight  charged  by  those  vessels  is 
excessive  or  otherwise  unreasonable," 
and  prohibits  the  operators  of  those 
vessels  from  charging  rates  that  are 
"higher  than  the  charges  made  for 
transporting  like  goods  for  private 
persons."  MTMC  at  5  (quoting  10  U.S.C. 
2631(a)).  Further,  MTMC  explains  that 
the  law  requires  that  the  government 
purchase  supplies  and  services  at  "fair 
and  reasonable"  prices.  Id.  (citing  10 
U.S.C.  2304,  2305). 

MTMC  asserts  that  it  "relies  upon 
access  to  tariff  and  service  contract 
information  to  fulfil  its  statutory 
responsibilities  with  regard  to  the  Cargo 
Preference  Act  of  1904  and  other  related 
government  acquisition  laws,"  and, 
thus,  it  is  "vital  that  government 
agencies  procuring  ocean  transportation 
services  *   *   *  have  access  to  service 
contract  information  concerning 
commodities,  volumes,  routing,  service 
commitments  and  rates."  Id.  MTMC 
argues  that  examination  of  publicly 
available  tariff  rates  is  less  relevant  than 
the  examination  of  service  contract  rates 
in  determining  fair  and  reasonable  rate 
levels  in  a  trade  lane,  because  the  vast 
majority  of  international  cargo  moves 


imder  service  contracts.  MTMC  also 
notes  that  the  legislative  history  of 
OSRA  includes  several  assurances  that 
government  agencies  would  have  access 
to  service  contract  information.  MTMC 
at  6  (citing  144  Cong.  Rec.  S3320,  and 
144  Cong  Rec.  at  S11302). 

Finally,  MTMC  asserts  its  intention  to 
formally  request  an  MOU  imder  which 
the  Commission  would  release 
confidential  service  contract 
information  which  MTMC  vdll  hold  in 
confidence  and  will  use  only  for  the 
purposes  of  enforcing  the  Cargo 
Preference  Act  and  for  fulfilling  the 
requirements  of  the  Competition  in 
Contracting  Act. 

The  U.S.  Industry  Interests  initially 
incorporate  into  their  comments  by 
reference  the  arguments  set  forth  in 
their  comments  filed  on  January  22, 
1999,  in  response  to  the  NPR.  The  U.S. 
Industry  Interests  then  argue  that 
making  service  contracts  available  to 
MTMC  and  other  Federal  agencies  will 
ensiu^  that  such  information  is  made 
available  to  government  procurement 
officials  responsible  for  the  contracts 
with  carriers.  Such  disclosine,  the  U.S. 
Industry  Interests  assert,  would  be 
inconsistent  with  the  policies 
xmderlying  OSRA,  namely,  that  carriers 
"need  the  flexibility  to  keep  service 
contract  terms  confidential  from  a 
shipper  who  might  use  such 
information  to  seek  better  terms  for 
itself."  U.S.  Industry  Interests  at  3. 

Assuming,  however,  that  the 
legislative  history  does  justify 
disclosure  of  confidential  service 
contract  information  to  other 
government  officials  in  order  to  monitor 
compliance  with  the  Cargo  Preference 
Act,  the  U.S.  Industry  Interests  claim 
that  the  monitoring  function  should  be 
performed  only  by  those  officials  who 
are  independent  of  the  procm^ment 
activity. 

If  the  Commission  decides  to  defer  the 
resolution  of  the  aforementioned  issues, 
the  U.S.  Industry  Interests  urge  the 
Commission  to  add  the  following 
sentence  to  §  530.4:  "Before  doing  so, 
the  Conmiission  will  enter  into  a 
Memorandum  of  Understanding  (MOU) 
with  such  agency  setting  forth  the  terms 
and  conditions  for  use  of  such 
information  or  contracts,  and  before 
executing  any  such  MOU  will  publish  it 
in  proposed  form  for  public  comment." 
U.S.  Industry  hiterests  at  3-4.  The  U.S. 
Industry  Interests  argue  that  "[s)uch 
notice  and  comment  is  both  appropriate 
and  required  given  the  potential 
substantive  impacts  of  interagency 
disclosiu-e  of  confidential  service 
contract  information,  and  also  given  the 
prohibitions  of  the  Trade  Secrets  Act,  18 
U.S.C.  1905."  U.S.  Industry  Interests  at 


4  &  n.4  (citing  Reynolds  Metals  Co.  v. 
Rumsfeld,  564  F.2d  663,  669  (4th  Cir. 
1977),  and  Chem  Serv.,  Inc.  v. 
Environmental  Monitoring  Systems  of 
EPA,  12  F.3d  1256,  1267  (3d  Cir.  1993)). 

The  U.S.  Industry  Interests  argue  in  a 
footnote  that,  under  the  Trade  Secrets 
Act,  confidential  information  such  as 
service  contracts  can  only  be  disclosed 
if  they  are  "authorized  by  law."  U.S. 
Industry  Interests  at  4  n. 5.  At  a 
minimum,  the  U.S.  Industry  Interests 
assert,  OSRA  only  allows  the 
Commission  to  disclose  service  contract 
information  to  other  Federal  agencies 
for  the  purposes  of  the  Cargo  Preference 
Act.'  However,  the  U.S.  Industry 
Interests  aver  that  assuming,  arguendo, 
that  other  disclosures  would  be 
"authorized  by  law,"  any  MOU  must  be 
adopted  in  accordance  with 
Administrative  Procedure  Act  ("APA"), 

5  U.S.C.  501,  et  seq..  notice  and 
comment  procedures.  Id.  (citing 
Chrysler  Corp.  v.  Brown,  441  U.S.  281, 
302  (1979)  (finding  that  when  a  Federal 
agency  is  relying  on  a  federal  regulation 
as  authorization  to  disclose  confidential 
information  to  another  Federal  agency 
under  the  exception  to  the  Trade  Secrets 
Act  that  such  disclosure  be  "authorized 
by  law,"  such  authorization  must  be 
based  on  a  substantive  agency 
regulation  that  has  the  force  and  effect 
of  law). 2 

The  Federal  Reports  Act.  44  U.S.C. 
3501,  et  seq.  (which  is  part  of  the 
Paperwork  Reduction  Act),  governs  the 
disclosure  to  other  Federal  agencies  of 
information  obtained  from  the  public  by 
agency  collection,  while  the  Trade 
Secrets  Act,  18  U.S.C.  1905,  governs  the 
disclosure  by  Federal  employees  of 
confidential  information  generally. 

One  of  the  main  purposes  of  the 
Federal  Reports  Act  is  to  minimize  the 
paperwork  burden  on  the  public  by 
maximizing  "the  utility  of  information 
created,  collected,  maintained,  used, 


I  However,  the  U.S.  Industry  Interests  refer  to 
their  January  22.  1999  conunents  to  reiterate  that 
they  believe  the  Commission  does  not  have  the 
authority  to  do  this. 

-The  U.S.  Industry  Interests  cite  this  case  in 
support  of  their  position  that  the  MOU  be  adopted 
in  accordance  with  notice  and  comment 
procedures;  however,  this  case  is  inapposite 
because  it  speaks  to  what  type  of  law  is  sufficient 
to  satisfy  the  "authorized  by  law"  exception  to  the 
Trade  Secrets  Act.  The  Court  found  that  the  law 
must  be  substantive,  and  therefore  a  procedural 
rulemaking  promulgated  by  an  agency  that  was  not 
noticed  for  public  comment  would  be  insufficient. 
In  the  instant  proceeding,  as  discussed  infra,  the 
Commission  is  relying  on  OSRA.  the  Cargo 
Preference  Act.  and  the  Competition  in  Contracting 
Act  as  its  authorization  for  disclosing  service 
contract  information  to  other  Federal  agencies. 
Moreover,  the  case  does  not  state  that  the  MOU 
itself  is  innately  substantive  and  must  be  noticed 
for  public  comment,  as  the  U.S.  Industry  Interests 
suggest. 
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share<  and  disseminated  by  or  for  the 
Federal  Government."  44  U.S.C. 
3501(  ),  (2).  In  order  to  accomplish  this 
purpo  se,  the  Federal  Reports  Act 
encourages  the  sharing  of  information 
betwe  ;ri  Federal  agencies  by  providing 
that  "iin  agency  may  make  available  to 
anothdr  agency,  information  obtained  by 
a  collt  ction  of  information  if  the 
disclo  ;ure  is  not  inconsistent  with 
applicible  law."  44  U.S.C.  3510(a).  The 
House  Report  reiterates  this  intention: 
"The  i^ct  promotes  sharing  and 
discloi  wire  of  information  for  purposes 
of  ma>  imizing  the  utility  of  information 
to  usei  s,  both  governmental  and  non- 
goverr  mental.  Sharing  of  information 
amon|  Government  agencies  also  serves 
the  goi  J  of  minimizing  the  burden 
imposed  on  the  public  by  Government 
coUecljion  of  information."  H.R.  Rep. 
No.  lok-37, 104th  Cong.,  1st  Sess.  31 
(1995)  reprinted  in  1995  U.S.C.C.A.N. 
164.  1*4.3 

The  pnly  limitation  Congress  placed 
on  int^r-agency  disclosure  of 

ition  is  when  such  disclosure  is 
sistent  with  applicable  law."  44 
}510(a).  Section  3510  was 
^ged  by  the  1980  and  1986 
lents,  "except  for  word  changes 
joses  of  consistency  and  clarity," 
(H.R.  rtep.  No.  104-37  at  53,  1995 
U.S.C.i  :.A.N.  at  216);  thus,  the 
Comm  ssion  can  rely  on  the  legislative 
histor)  from  the  previous  amendments 
in  ord«  r  to  determine  what  Congress 
intended  by  "inconsistent  with 
applicible  law."  The  Senate  Report 
states  t lat 


for  the 

applic 

prohibi 

or  must 

one 

on  disclosure 


a)lel 


:  out  iide  ( 


'  To 
the  1980 
in  1986.! 


provisiot  s 
made 


report. 

original 

U.S.CC. 


I  haring  of  data  to  be  inconsistent  with 
law,  the  applicable  law  must 
the  sharing  of  data  between  agencies 
totally  prohibit  the  disclosure  to  any 
the  agency.  A  mere  prohibition 
to  the  public  would  not  be 
inconsiitent  with  sharing  the  data  with 
another  agency  unless  the  sharing  would 

ra  )ly  lead  to  a  violation  of  that 
prohibii  ion. 

S.  Rep.  No.  96-930,  96th  Cong.,  2d  Sess. 
50  (19t  0),  reprinted  in  1980 
U.S.C.C.A.N.  6241,6290. 
Section  8(c)(1)  of  OSRA  states  that 
servic  s  contracts  shall  be  filed 
confidentially  with  the  Commission." 
As  was  delineated  in  the  NPR  (63  FR  at 
71064-71065)  and  the  IFR  (64  FR  at 
11188)  the  Commission  has  found  that 
Congre  ss  intended  that  such  service 


tlh 


e  extent  the  legislation  is  a  restatement  of 
Paperwork  Reduction]  Act.  as  amended 
ha  scope,  underlying  purposes,  basic 
requirements,  and  legislative  history  of  the  law  are 
unchanged.  To  the  extent  legislation  modifies 
in  current  law,  the  amendments  are 
str^tly  for  the  purposes  described  in  this 
in  order  to  further  the  purposes  of  the 
w."  H.R.  Rep.  No.  104-37  at  2.  1995 
.N.  at  165. 


ai  d 


contract  information  would  be  held 
confidential  by  the  Commission  from 
the  public,  not  other  Federal  agencies."* 
The  legislative  history  indicates  that  the 
drafters  intended  that  the 
confidentiality  provision  not  hamper 
other  Federal  agencies  which  have 
legitimate  needs  to  access  service 
contract  information  in  order  to  carry 
out  their  statutory  duties.  The 
Commission  is  required  to  protect 
information  filed  confidentially  from 
disclosure  to  the  public,  but  it  is  not 
precluded  fi-om  disclosing  such 
information  to  other  Federal  agencies 
where  clearly  warranted  and  justified. 
Moreover,  Congress  did  not  attempt, 
through  OSRA,  to  remove  other  Federal 
agencies'  access  to  pricing  information 
necessary  for  the  administration  of  the 
Cargo  Preference  Act  and  the 
Competition  in  Contracting  Act.  All 
three  statutes  must  be  read  together  to 
give  each  validity.  Therefore,  the 
Commission  declines  to  read  OSRA  as 
repudiating  the  responsibilities  assigned 
other  agencies  by  those  statutes. 

As  OSRA  intended  service  contract 
information  to  be  kept  confidential  from 
the  public  and  not  from  other  Federal 
agencies,  the  disclosure  of  such 
information  to  other  Federal  agencies  is 
not  "inconsistent  with  applicable  law." 
Furthermore,  sharing  such  information 
with  another  Federal  agency  would  not 
"inexorably  lead  to  a  violation"  of  the 
prohibition  against  disclosure  to  the 
public,  because,  as  the  Commission 
stated  in  the  IFR,  such  information 
would  only  be  disclosed  to  an  agency 
which  enters  an  MOU  with  the 
Commission  assuring  that  such 
information  is  necessary  to  the 
fulfillment  of  its  statutory  functions  and 
that  it  will  protect  the  confidentiality  of 
such  information.  64  FR  at  11188. 
Therefore,  disclosure  of  service  contract 
information  to  other  Federal  agencies 
will  not  jeopardize  the  statutory  aim  of 
non-disclosure  of  confidential  service 
contract  information  to  non- 
governmental entities. 

The  U.S.  Industry  Interests  argue  that 
disclosing  confidential  service  contract 
information  to  other  Federal  agencies 
would  violate  the  Trade  Secrets  Act.  It 
is  unclear,  however,  whether  the  Trade 
Secrets  Act  is  applicable  to  the 


■•  In  the  IFR,  the  Commission  addressed  and 
rejected  the  U.S.  Industry  Interests'  argument  that 
the  colloquy  between  Senators  McCain  and 
Hutchison  is  of  limited  value  for  the  purpose  of 
legislative  history  because  it  followed,  rather  than 
preceded,  the  adoption  of  the  bill  which  became 
OSRA.  64  FR  at  11188.  The  U.S.  Industry  Interests 
seek  to  incorporate  that  argument  by  reference  in 
their  comments  made  in  response  to  the  IFR. 
Because  no  new  arguments  were  made  in  regard  to 
that  issue,  it  is  unnecessary  for  the  Commission  to 
address  that  argument  again. 


disclosure  of  confidential  service 
contract  information  between  Federal 
agencies.  Two  cases  have  addressed 
whether  inter-agency  disclosures  of 
confidential  information  are  governed 
by  the  Federal  Reports  Act  or  the  Trade 
Secrets  Act:  Shell  Oil  Co.  v.  Department 
of  Energy,  477  F.  Supp.  413  (D.  Del. 
1979),  ajfd,  631  F.2d  231  (3d  Cir.  1980). 
cert,  denied,  450  U.S.  1024  (1981),  and 
Emerson  Electric  Co.  v.  Schlesinger,  609 
F.2d  898  (8th  Cir.  1979).  In  Shell  Oil,  the 
District  Court  of  Delaware,  affirmed  by 
the  Third  Circuit,  held  that  the  Trade 
Secrets  Act  applies  to  inter-agency 
disclosures.  477  F.2d  at  432,  while  the 
Eighth  Circuit  found  in  Emerson  Electric 
that  because  the  Federal  Reports  Act 
controls  the  exchange  of  information 
between  Federal  agencies,  the  Trade 
Secrets  Act  applies  only  to  the  public 
disclosure  of  trade  secret  material.  609 
F.2d  at  907.  The  Supreme  Coiut  has  yet 
to  specifically  address  this  conflict 
among  the  circuits.  Thus,  while  it  is 
debatable  whether  the  Trade  Secrets  Act 
applies,  we  will  assume  it  does  for  the 
piu'poses  of  this  discussion. 

The  Trade  Secrets  Act  prohibits 
Federal  employees  from  disclosing  trade 
secret  information  unless  "authorized 
by  law."  19  U.S.C.  1905.  The  U.S. 
Industry  Interests  argue  that  such 
disclosure  of  confidential  service 
contract  information  to  other  Federal 
agencies  is  not  authorized  by  law 
because  there  is  no  language  in  OSRA 
specifically  granting  that  authority  and 
the  legislative  history  relied  on  by  the 
Commission  followed,  rather  than 
preceded,  the  adoption  of  S.  414,  the 
Senate  bill  which  became  OSRA.  As 
was  discussed,  supra,  this  argument  is 
unconvincing  because  section  8(c)(2) 
remained  unchanged  in  the  final  version 
of  OSRA,  and  the  statements  were  made 
on  the  same  day  the  Senate  passed  S. 
414. 

Furthermore,  the  Cargo  Preference  Act 
requires  DOD  to  use  U.S. -flag  vessels  to 
transport  supplies  unless  "the  freight 
charged  by  those  vessels  is  excessive  or 
unreasonable,"  and  prohibits  those 
vessel  operators  from  charging  rates  that 
are  "higher  than  the  charges  made  for 
transporting  like  goods  for  private 
persons."  10  U.S.C.  2631(a)  (emphasis 
added).  Moreover,  the  Supreme  Court 
has  recognized  that  the  Competition  in 
Contracting  Act  requires  that  the 
government  be  charged  "fair  and 
reasonable"  prices  for  the  purchase  of 
supplies  and  services.  Paul  v.  United 
States,  371  U.S.  245  (1963);  see  also  10 
U.S.C.  2304.  2305.  These  statutes  appear 
premised  on  the  assumption  that  certain 
pricing  information  will  be  made 
available  to  the  relevant  agencies. 
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The  Cargo  Preference  Act  entitles 
DOD  to  the  same  rates  that  other 
conunercial  shippers  are  charged  for  the 
transportation  of  like  goods.  ^  As  the 
majority  of  international  cargo  will  be 
moving  imder  service  contracts,  we 
agree  with  MTMC's  argument  that  the 
examination  of  pubUcly  available  tariff 
rates  will  be  less  indicative  of  what  are 
fair  and  reasonable  rate  levels  than  the 
examination  of  service  contract  rates.  As 
tariff  and  service  contract  rates  could 
vary  significantly,  DOD  would  need  to 
have  access  to  such  service  contract  rate 
information  to  ensure  that  it  is  being 
offered  equivalent  rates  for  like  services 
and  thus  fulfill  its  statutory  mandate. 
Moreover,  Federal  agencies  may  require 
access  to  such  service  contract  rate 
information  in  order  to  comply  with  the 
requirement  of  the  Competition  in 
Contracting  Act  that  they  piu^ase  fair 
and  reasonable  rates. 

Therefore,  OSRA  and  the 
accompanying  legislative  history,  the 
Cargo  Preference  Act,  and  the 
Competition  in  Contracting  Act  all 
authorize  the  disclosure  of  confidential 
service  contract  information  filed  with 
the  Commission  to  other  Federal 
agencies.  The  U.S.  Industry  Interests, 
however,  further  argue  that,  assuming 
that  the  legislative  history  authorizes 
the  disclosure  of  confidential  service 
contract  information  to  other  Federal 
agencies,  such  disclosure  would  be 
limited  to  fulfilling  the  requirements 
only  of  the  Cargo  Preference  Act.  As 
discussed,  supra,  the  legislative  history 
only  prohibits  disclosure  to  the  public 
and  reflects  that  any  Federal  agency  that 
requires  access  to  confidential  service 
contract  information  as  necessary  to  its 
statutory  functions  may  be  entitled  to  it. 
Because  the  legislative  history  of  OSRA 
indicates  that  Congress  did  not  wish  to 
limit  the  agencies  with  which  the 
Commission  should  cooperate,  but 
instead  used  the  term  "other  federal 
agencies,"  the  Commission  interprets 
this  to  include  agencies  other  than  DOD, 
as  well  as  laws  other  than  the  Cargo 
Preference  Act  of  1904.  Therefore,  these 
regulations  do  not  attempt  to  define 
every  situation  in  which  the  requested 
information  is  relevant  to  the  purposes 
of  the  requesting  agency. 

The  U.S.  Indust^  Interests  also  assert 
that  disclosing  service  contract 
information  to  other  Federal  agencies 
would  necessarily  guarantee  that  an 
agency's  procurement  official  woidd  use 
that  information  to  seek  better  terms  for 


'  The  U.S.  Industry  Interests  point  out  that  the 
Cargo  Preference  Act  does  not  require  that  the 
government  be  given  rates  lower  than  commercial 
shippers.  Neither  MTMC  nor  the  Commission  has 
proffered  this  argument,  and  in  fact  we  agree  that 
the  statute  only  requires  that  the  government 
^  receive  equjvuye/it  rates  for  like  goods. 


the  agency.  Assuming  that  another 
Federal  agency  is  entitled  to  such 
information  in  order  to  monitor 
compliance  with  the  Cargo  Preference 
Act,  the  U.S.  Industry  Interests  argue 
that  only  an  employee  at  the  requesting 
agency  who  is  independent  of  the 
procurement  process  should  have  access 
to  the  information  for  such  monitoring. 
Thus,  the  U.S.  Industry  Interests' 
suggestion  would  compel  the 
Commission  to  dictate  by  MOU  how 
DOD  conducts  its  procurement 
procedures  in  order  to  obtain  service 
contract  information.  The  Commission 
will  not  attempt  to  dictate  internal  DOD 
procedures  or  policy.  Furthermore,  this 
issue  is  beyond  the  scope  of  this 
proceeding. 

Finally,  the  U.S.  Industry  Interests 
request  diat  the  Commission  add 
language  to  §  530.4  to  require  it  to  enter 
an  MOU  with  any  agency  to  which  it 
discloses  confidential  service  contract 
information  and,  prior  to  execution  of 
such  MOU,  to  publish  it  for  public 
comment.  The  U.S.  Industry  Interests 
argue  that  because  of  the  "potential 
substantive  impact"  of  such  an  MOU,  it 
must  be  adopted  in  accordance  writh 
notice  and  comment  procedures  under 
the  APA.  We  disagree.  An  MOU  can  be 
formulated  in  the  course  of  a 
rulemaking  proceeding,  but  it  need  only 
be  subjected  to  notice  and  comment 
procedures  if  it  makes  a  substantive 
impact  on  individual  rights  and 
obhgations.  5  U.S.C.  551(4),  553;  see 
also  Paralyzed  Vetemns  of  America  v. 
West.  138  F.3d  1434, 1436  (Fed.  Cir. 
1998);  Chem  Serv.,  Inc.  v. 
Environmental  Monitoring  Systems  of 
EPA,  12  F.3d  1256, 1267  (3d  Cir.  1993); 
and  Reynolds  Metal  Com.  v.  Rumsfeld, 
564  F.2d  663.  669  (4th  Cir.  1977).  Thus, 
the  MOU  would  have  to  either  diminish 
or  increase  the  rights  or  obUgations  of 
the  parties  to  a  service  contract  in  order 
to  be  considered  substantive.  See 
Reynolds  Metal  Com.,  564  F.2d  at  669. 

"The  parties  to  a  service  contract  must 
file  the  service  contract  confidentially 
with  the  Commission.  Because  EKDD  or 
other  Federal  agencies  are  authorized  to 
collect  the  same  information  in  order  to 
comply  with  the  Cargo  Preference  Act 
and  the  Competition  in  Contracting  Act 
(as  authorized  by  the  Federal 
Acquisition  Regulations,  48  CFR  parts  9, 
15),  the  service  contract  parties'  right  to 
confidentiality  would  not  be  diminished 
by  disclosing  this  information  pursuant 
to  an  MOU.  A  Federal  agency  that  needs 
service  contract  information  to  fulfill  its 
statutory  functions  would  appear  to  be 
entitled  to  such  information  already.  As 
such,  even  if  an  MOU  were  promulgated 
by  a  rulemaking,  it  would  be  procedural 
under  section  553  of  the  APA,  not 


subject  to  notice  and  comment.  The 
Conunission  declines  to  add  language  to 
§  530.4  to  require  rulemaking  or  notice 
and  comment  procedures  before  it  can 
execute  an  MOU  with  another  Federal 
agency. 

Moreover,  the  Commission  is  not 
incUned  to  add  language  to  the  rule 
itself  reqiiiring  that  it  enter  an  MOU. 
Such  language  was  not  noticed  in  the 
rule  for  public  comment,  and  therefore, 
is  beyond  the  scope  of  this  proceeding. 
As  we  have  already  stated  in  the 
supplementary  information  section  of 
thelFR. 

the  Commission  shall  require  a  requesting 
federal  agency  to  enter  into  a  Memorandum 
of  Understanding  that  it  will  protect  the 
confidentiality  of  any  information  it  receives 
from  the  Commission  and  that  such 
information  is  necessary  to  its  statutory 
functions,  and  adopts  as  final  the  language  in 
§  530.4  of  the  proposed  regulations. 

64  FR  at  11188.  The  Commission 
therefore  adopts  as  final  the  language  of 
§  530.4  as  it  appeared  in  the  IFR. 

0.  Section  530.5(a).  (b>— Duty  to  File 
and  Filing  by  Agents 

NriL  supports  the  Conunission 's 
regulations  placing  the  duty  to  file  upon 
the  carrier  party  (§  530.5(a)),  but 
allowing  the  service  contract  to  be  filed 
by  a  "duly  agreed  upon  agent  as  the 
parties  to  the  service  contract  may 
designate,  and  subject  to  conditions  as 
the  parties  may  agree."  §  530.5(b).  NITL 
points  out  that  this  clarification  is 
important  due  to  the  changes  made  by 
OSRA  which  authorize  Individual 
contracting  by  members  of  carrier 
agreements  and  which  allow  for 
confidentiality  of  contract  terms.  NITL 
asserts  that  the  language  of  the  rule 
properly  provides  for  flexibiUty,  and 
leaves  the  matter  appropriately  as  one  to 
be  decided  by  the  parties  to  the  contract. 
Because  the  use  of  an  agent  for  fiUng 
may  increase  risks  to  confidentiality, 
NITL  points  out,  some  shippers  may 
legitimately  prefer  that  an  agent  not  be 
used,  and  insist  on  a  provision  against 
such  use  of  agents  in  their  service 
contracts. 

NITL's  commentary  does  not  request 
any  further  clarification  or  change  to  the 
Conunission's  IFR.  This  section  of  the 
IFR  is  confirmed  as  final. 

E.  Section  530.6 — Shipper  Status 
Certifications 

1.  Extending  Provisions  to  Groups  of  two 
or  More  Unrelated  Shippers 

Sections  S30'.6(a)  and  §  530.8(b)(9)  of 
the  Commission's  IFR  carry  over  an 
exception  for  shippers'  associations  to 
the  requirement  Uiat  all  shippers  list 
their  names  and  addresses  and  that  all 
shippers  certify  their  status  in  their 
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contracts.  DuPont  recommends 
Commission  extend  these 
for  shippers'  associations  to 
(  e  unrelated  groups  of  shippers 
choose  to  enter  into  a  single 
contract,  and  make  conforming 
sto§530.9(e){2)forthis 

DuPont  asserts  that  the 
ion  for  shippers'  associations  was 
in  response  to  "marketplace 
"  and  that  it  "helps  protect  the 
of  the  shippers"  association 
unduly  interfering  with  the 
of  the  FMC  to  enforce  the  law." 
t  at  2.  Extending  this  provision  to 

groups  of  shippers  which 
nto  service  contracts,  DuPont 
would  result  in  "more  equitable 

of  shippers  which  join 
r  to  enter  into  service  contracts, 
as  members  of  associations  or 
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groups, 
request  was  not  raised  in 

responding  to  the  NPR,  and 
Cc  mmission  declines  now  to  expand 
treatment  of  shippers'  associations  to 
groups  of  shippers.  As  of  yet. 
Cctnmission  has  had  little 

besides  DuPont's  brief  and 
eral  comments,  of  how 
groups  of  shippers  will  come 
r  to  enter  into  service  contracts. 
,  there  is  difficulty  in 
the  treatment  of  shippers' 
to  unrelated  shippers 
while  shippers'  associations 
y  can  provide  a  list  of  members 
legally  obligated  to  fulfill  the 
)f  a  service  contract,  shippers 
unrelated  may  not  be  able  to 
such  a  list,  because  one  shipper 
impose  such  obligations  on 
unrelated  shippers  who  have  not 
the  service  contract.  When  the 
status  certification  was  first 
the  Commission  found  that 
requirement  of  section  10(b}{15)  of 
(certification)  (renumbered  as 
10(b)(12)  by  OSRA)  required 
^ch  certification  should 
not  only  the  signatory 
but  any  affiliates  or  members  of 
h  ppers'  associations  entitled  to 
er  the  service  contract."  56  FR 
herefore,  DuPont's  request  is 
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2.  Shi}  per  Status  Certifications 
Genen  \Uy 

NIT  .  reiterates  the  comments  it  made 
to  the  Commission  in  response  to  the 
NPR:  I  amely  that  the  shipper  status 
certifi(  ation  is  unnecessary  and  that  its 
purpo!  e  is  unclear.  NITL  argues  that 
becaus  b  parties  are  free  to  complain  to 
the  Co  nmission  if  they  believe  they 
were  ti  eated  in  an  illegal  fashion,  and 
becaus  e  OSRA  has  narrowed  the 
discrir  lination  prohibitions,  the 


Commission  should  conduct 
investigations  on  a  case-by-case  basis 
rather  than  take  the  IFR's  monitoring 
approach,  to  justify  the  status 
certification  requirement.  NITL  at  9. 

The  Commission  has  examined  this 
comment  previously  and  rejected  it. 
When  the  Commission  examined  the 
predecessor  of  §  530.5  (originally 
§  581.11)  in  1991,  it  found  that  this 
approach  would  give  the  Commission 
"the  opportunity  to  closely  monitor  all 
service  contracts  to  ensure  that  they  are 
not  improperly  used  by  NVOCCs  not  in 
compliance  with  the  Act."  Docket  91-1, 
Bonding  of  Non-Vessel-Operating 
Common  Carriers.  56  FR  51987,  51992. 
We  reiterate  that  the  shipper  status 
certification  requirement  serves  both  to 
remind  shippers  in  what  capacity  they 
may  enter  into  service  contracts,  and  to 
assist  carriers  to  ensure  they  enter  into 
a  service  contract  only  with  compliant 
NVOCCs. 

Sea-Land,  OCWG,  and  NITL  take 
exception  to  the  following  statement  in 
the  supplementary  information  section 
of  the  IFR  which  was  part  of  the 
Commission's  reasoning  behind  a 
requirement  that  a  shipper  status 
certification  be  filed  with  each  service 
contract: 

OSRA  prohibits  discrimination  and 
refusals  to  deal  based  on  anything  other  than 
valid  transportation  factors  (such  as  volumes) 
and  the  regulation  as  proposed  intends  to 
guard  against  such  discrimination,  prohibited 
by  section  10{b){10)  of  the  Act. 

64  FR  at  11190.  The  comments  maintain 
that  this  language  misinterprets  the 
scope  of  the  prohibited  acts  under  the 
OSRA.  The  three  commenters  complain 
first,  that  the  Commission  inlproperly 
confused  refusals  to  deal  and  negotiate 
with  discrimination,  and  second,  that 
the  statement  incorrectly  expands  the 
Act's  prohibitions  on  discrimination. 
NITX  asserts  that  the  Commission's 
statement  is  an  over-broad 
characterization  of  the  discrimination 
prohibitions  of  the  Act  which  have  been 
substantially  narrowed  by  OSRA  with 
respect  to  service  contracts.  NITL  urges 
the  Commission  to  clarify  the 
application  of  the  discrimination 
prohibitions  with  regard  to  service 
contracts.  Sea-Land  also  requests  that 
the  Commission  clarify  that  service 
contracting  discrimination  prohibitions 
are  limited  to  sections  10(b)(5),  10(b)(9), 
10(c)(7)  and  10(c)(8).  Concurring  with 
Sea-Land's  comments,  OCWG  argues 
that  differentiating  service  contract  rates 
and  terms  between  shippers  for  any 
reasons  other  than  those  prescribed  in 
sections  10(c)(7)  and  (8)  is  entirely 
lawful  in  joint  service  contracts  offered 
by  ocean  common  carriers.  OCWG  at  3- 


We  concede  that  in  our  effort  to  be 
succinct,  the  statement  objected  to  by 
the  conmienters  was  over-broad  and 
unclear.  OSRA  does  retain  prohibitions 
against  refusals  to  deal  and  negotiate  as 
well  as  against  discrimination  in  certain 
circiunstances  in  section  10.*  Sections 
10(b)(5).  10(b)(9).  10(c)(7)  and  10(c)(8)  of 
the  Act  refer  to  discrimination;  section 
10(b)(10)  of  the  Act  prohibits 
unreasonable  refusals  to  deal:  and 
section  10(c)(1)  prohibits  concerted 
action  resulting  in  unreasonable  refusals 
to  deal.  Further  clarification  is 
unnecessary. 

F.  Section  530.7 — Duty  to  Labor 
Organizations 

ILWU  comments  that  the 
incorporation  of  the  word  "ordinarily" 
into  the  reg\ilation's  definition  of 
"reasonable  period  of  time"  to  respond 
to  a  labor  request,  "invites  a  delayed 
response  from  the  carriers,  and 
inevitably  raises  a  host  of  tangential 
issues  that  will  have  to  be  investigated 
and  perhaps  even  litigated."  ILWU 
lu'ges  the  Commission  to  avoid  this 
potential  waste  of  resources  by  deleting 
"ordinarily"  from  the  definition  of 
"reasonable  period  of  time." 

We  find  no  reason  to  revise  the 
approach  taken  by  the  Commission  in 
the  IFR;  only  experience  under  this  new 
statutory  provision  will  reveal  whether 
more  stringent  regulations  are 
warranted.  The  Commission  reiterates 
its  expectation  that  carriers  will  comply 


"Section  10  of  the  Act  reads,  in  pertinent  part, 

(b)  Common  carriers.  No  common  carrier,  either 
alone  or  in  conjunction  with  any  other  person, 
directly  or  indirectly,  may — 

•  «  •  «  • 

(5)  for  service  pursuant  to  a  service  contract, 
engage  in  any  unjustly  discriminatory  practice  in 
the  matter  of  rates  or  charges  with  respect  to  any 
port; 

•  »  »  *  * 

(9)  for  service  pursuant  to  a  service  contract,  give 
any  undue  or  unreasonable  preference  or  advantage 
or  impose  any  undue  or  unreasonable  prejudice  or 
disadvantage  with  respect  to  any  port. 

•  •  •  «  • 

(10)  unreasonably  refuse  to  deal  or  negotiate; 

***** 

(c)  Concerted  action.  No  conference  or  group  of 
two  or  more  common  carriers  may — 

***** 

(1)  Boycott,  or  lake  any  other  concerted  action 
resulting  in  an  unreasonable  refusal  to  deal. 

***** 

(7)  for  service  pursuant  to  a  service  contract, 
engage  in  any  unjustly  discriminatory  practice  in 
the  matter  of  rates  or  charges  with  respect  to  any 
locality,  port,  or  persons  due  to  those  persons' 
status  as  shippers'  associations  or  ocean 
transportation  intermediaries;  or 

(8)  for  service  pursuant  to  a  service  contract,  give 
any  undue  or  unreasonable  preference  or  advantage 
or  impose  any  undue  or  unreasonable  prejudice  or 
disadvantage  with  respect  to  any  locality,  port,  or 
persons  due  to  those  persons'  status  as  shippers' 
associations  or  ocean  transportation  intermediaries. 
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with  the  spirit  of  the  legislation  and 
respond  promptly  to  requests  from  labor 
organizations  for  information. 

G.  Section  530.8 — Filing  of  Service 
Contracts 

1.  Transition  Issues  and  Contingency 
Plans 

OCWG,  CENSA  and  NITL  express 
concern  about  the  Commission's  filing 
systems'  abilities  to  accommodate  the 
rush  of  filings  they  predict  to  occur 
early  in  May.  NITL  supports  the 
Commission's  decision  to  accept  before 
May  1,  1999,  service  contracts  in  the 
new  system  effective  on  or  after  May  1 , 
1999.  This,  NITL  asserts,  should  avoid 
an  anticipated  rush  of  filings  on  May  1 
and  likewise  avoid  overburdening  the 
internet-based  system  on  May  1.  CENSA 
comments  that,  because  neither  of  the 
proposed  electronic  systems  are 
currently  operational,  in  the  event  the 
internet-based  system  is  not  available  at 
least  ten  days  prior  to  May  1,  1999 
(which  is  April  21,  1999),  filers  should 
be  permitted  to  file  in  the  current  paper 
format  imtil  the  system  is  operational, 
and  should  be  granted  a  grace  period 
after  the  system  is  operational 
(implicitly  also  10  days)  before  filers 
will  be  required  to  use  the  new  system. 

Similarly,  OCWG  urges  the 
Commission  to  adopt  a  contingency 
plan  for  the  filing  of  service  contracts  in 
the  event  that  the  internet-based  system 
is  not  available  for  filing  by  April  20, 
1999.  OCWG  asserts  that  thousands  of 
service  contracts  will  be  filed  for  effect 
on  May  1,  and  as  such,  the  volume  of 
filings  both  before  and  after  May  1  will 
be  enormous.  OCWG  suggests  that  the 
Commission  allow  for  paper  or  diskette 
filing  beginning  April  20  and  continuing 
imtil  30  days  after  the  internet -based 
filing  system  becomes  available.  This, 
OCWG  argues,  would  allow  both  the 
industry  and  the  Commission  to  make  a 
more  gradual  transition,  and  is  similar 
to  the  approach  the  Commission  took 
when  it  made  the  transition  from  paper 
tariffs  to  the  Commission's  Automated 
Tariff  Filing  Information  ("ATFI") 
system.  Finally,  OCWG  comments  that 
it  would  not  object  if  those  service 
contracts  filed  in  paper  format  during 
the  transition  period  were  required  to  be 
re-filed  via  the  internet  system  at  a  later 
date,  provided  there  was  a  reasonable 
period  allowed  for  making  such 
refilings.  Such  a  contingency  plan, 
OCWG  suggests,  would  provide  for  a 
smooth  transition  to  electronic  filing 
while  ensuring  there  is  no  commercial 
disruption  due  to  the  unavailability  of 
the  internet-based  system. 

The  Commission's  IFR  introduced 
two  service  contract  filing  systems: 


option  1  ("internet-based")  and  option  2 
("dial-up").  Presently,  the  Commission 
is  confident  that  both  systems  will  be 
available  on  May  1.  Indeed,  the  internet- 
based  system  will  accept  filings  on 
April  26.  In  addition,  as  announced  in 
press  releases  and  on  the  Commission's 
website,  the  Commission's  Office  of 
Information  Resources  Management 
("OIRM")  conducted  certification 
sessions  for  the  dial-up  system  in  which 
filers  test  their  filing  software  on  April 
22  and  23. 

The  Commission  has  taken  other  steps 
to  help  filers  be  prepared  to  file  as  soon 
as  the  Commission's  systems  are 
operational.  On  April  8,  1999,  OIRM 
sent  letters  to  entities  currently 
registered  to  do  batch  filing  in  the  ATFI 
system,  requesting  an  indication  of  their 
intent  to  register  in  the  new  systems. 
Another  reminder  of  the  registration 
requirement  was  also  placed  on  the 
Conunission's  website  by  OIRM.  Based 
on  all  of  the  above  preparations, 
therefore,  a  transitional  alternative  filing 
plan  is  not  deemed  necessary. 

As  for  the  ongoing  contingency  plans 
suggested  by  the  comments,  the 
Commission  is  confident  that  the 
systems  will  be  able  to  receive  a  large 
volume  of  filings  in  the  early  days  of 
May.  Both  systems  will  be  available  to 
receive  filings  24  hours  each  day  and  7 
days  per  week.  Therefore,  the  times  that 
filing  will  be  unavailable  to  filers  would 
appear  to  be  rare.  Of  course,  there  may 
be  minutes  or  hours  in  which  either  of 
the  systems  will  be  "down"  and  will  be 
unavailable  to  receive  filings,  whether 
for  scheduled  maintenance  or  for 
unscheduled  interruptions  due  to 
telephonic  or  other  systemic  problems. 
Contrary  to  the  commenters'  concerns, 
however,  the  Commission  does  not 
anticipate  that  these  brief  periods  of 
unavailabiUty  will  create  interruptions 
of  commercial  transactions  on  the  scale 
implied  by  the  comments. 

However,  the  Commission  wishes  to  ■ 
further  allay  concerns  as  to  the 
capability  of  the  systems  to  accept  the 
amount  of  filings  that  may  occur  around 
May  1,  or  at  some  time  in  the  future,  by 
providing  for  a  suspension  of  the 
timeliness  requirement  of  the  rules  in 
the  event  that  the  filing  systems 
malfunction.  The  Commission  therefore 
has  adopted  a  limited  exception  from 
the  requirements  of  §§  530.8(a)  and 
530.14(a)  (that  the  service  contract  must 
be  filed  before  any  cargo  may  be  carried 
under  it)  in  situations  in  which  the 
Commission's  fiUng  systems  are 
unavailable  for  twenty-four  (24) 
consecutive  hours  or  more.  This  limited 
exception  requires  filing  to  be  done  at 
the  latest  by  twenty-four  (24)  hours  after 
the  system  returns  to  service.  Also,  this 


limited  exception  will  only  arise  in 
situations  where  the  Commission  has 
verified  that  the  filing  system  is 
unavailable  to  all  filers,  and  not,  for 
instance,  when  the  filer's  own 
computers  or  communications  systems 
are  non-functional.  The  Commission 
therefore  adds  paragraph  (e)  to  §  530.8. 

2.  Appendix  A — Registration 

While  the  Commission  received  no 
formal  comments  on  the  matter,  several 
informal  requests  for  information 
indicate  that  there  is  some  confusion 
over  registration  for  filing  under  both 
internet-based  and  dial-up  systems. 
First,  all  of  a  carrier's,  conference's  or 
agreement's  service  contracts  must  be 
filed  in  one  and  only  one  of  the  systems. 
Second,  while  a  carrier,  conference  or 
agreement  may  only  be  registered  to  file 
in  one  of  the  systems,  a  publisher  which 
files  on  behalf  of  many  carrier  parties, 
may  be  registered  in  both  systems. 
However,  the  regulation  requires  that  a 
publisher  must  file  an  entity's  service 
contracts  in  only  one  of  the  systems. 
Therefore,  to  make  this  clear,  we  revise 
Appendix  A  paragraph  I.,  Registration, 
Log-on  ID  and  Password. 

H.  Section  530.8(c)(2)— Cross- 
Referencing 

As  it  appears  in  the  IFR,  §  530.8(c) 
reads, 

(c)  Certainty  of  terms.  The  terms  described 
in  paragraph  (b)  of  this  section  may  not: 

(1)  Be  uncertain,  vague  or  ambiguous:  or 

(2)  Make  reference  to  terms  not  explicitly 
contained  in  the  service  contract  filing  itself, 
unless  those  terms  are  contained  in  a 
publication  widely  available  to  the  public 
and  well  known  within  the  industry. 

CENSA  is  concerned  that  the  revision  of 
§  530.8(c)(2)  may  confuse  filers  and  lead 
them  to  mistakenly  conclude  that  a 
service  contract  may  not  refer  to  a  tariff 
or  a  service  contract  register  filing. 
CENSA  points  out  that,  as  originally 
proposed  by  the  Commission  in  the 
NPR,  §  530.8(c)(2)  specifically  permitted 
cross-referencing  to  tariff  publications. 
OCWG  also  comments  that  in  revising 
§  530.8(c)(2),  the  Commission 
inadvertently  omitted  language  which 
would  have  allowed  cross-referencing  to 
tariffs  and  service  contract  registers. 
Both  CENSA  and  OCWG  suggest  that 
the  Commission  revise  the  provision  to 
read  as  follows: 

.  .  .  make  reference  to  terms  not  explicitly 
contained  in  the  service  contracts  filing  itself, 
unless  those  terms  are  contained  in:  (i)  a 
tariff  publication  in  accordance  with  the 
requirements  of  46  CFR  part  520;  or  (ii)  a 
service  contract  register  filed  with  the 
Commission;  or  (iii)  a  publication  widely 
available  to  the  public  and  well  known 
within  the  industry. 
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P&  J  supports  the  OCWG  comments 
on  th  is  section.  P&O  requests  that  the 
Comi  nission  also  clarify  that  service 
conti  icts  may  cross-reference  their  own 
or  th(  ir  conference  tariff;  their  service 
contr  let  register;  or  publications  that  are 
wide  y  available  to  the  public  and  well 
know  n  within  the  industry  (including, 
for  e>  ample,  whether  published  as  a 
tariff  relating  to  hazardous  materials  or 
priva  ely  published  as  a  register  for 
inteniodal  equipment).  Further,  P&O 
argue  s  that  cross-referencing  will  be  an 
essen  ial  element  in  multi-trade  service 
contr  lets,  and  the  Commission  must 
ensui  B  that  its  regulations  on  cross- 
refere  ncing  do  not  preclude  carriers 
from  naking  such  multi-trade  contracts 
in  a  "  :ommercially  acceptable  manner." 
P&O  ( loes  not  elaborate  with 
particularity  on  how  such  multi-trade 
contr;  cts  might  be  affected. 

In  i  s  NPR,  which  proposed  only  one 
filing  system  modeled  on  ATFI.  the 
Comn  lission  specifically  solicited 
comn  ents  from  the  industry  on  whether 
the  pi  ovision  of  a  "service  contract 
regis!  sr,"  in  which  service  contract 
boilei  jlate  may  be  filed,  would  be 
desirj  ble.  The  comments  were  generally 
positi  /e,  and  the  Commission 
deten  lined  that  the  first  proposed 
syster  i  ("dial-up")  would  have  the 
capab  lity  of  such  register  filings.  There 
were  ew  other  details  given  in  the  IFR 
regarc  ing  register  filings.  64  FR  at 
11197. 

The  re  is  a  dichotomy  between  the  two 
filing  systems  due  to  their  technological 
confij  urations  and  their  distinct 
appro  iches  to  filing:  the  dial-up  system 
requires  an  "organizational  record" 
filing  which  has  the  ability  to  also 
accep  "register"  filings;  the  internet- 
based  system  has  neither 
"organizational  record"  requirements 
nor  pi  Qvisions  for  "register"  filings. 
With  1  he  major  revisions  made  in  the 
IFR,  tlie  technological  question  of 
whether  such  a  "register"  would  be  part 
of  the  internet-based  system  was  not 
specif  callv  discussed. 

The  guiding  concept  of  the  internet- 
based  filing  system  was  principally  that 
the  ca  Tier  party  to  the  service  contract 
wouk  be  able  to  file  the  complete, 
comm  3rcial  agreement  it  had  entered 
into  w  ith  the  shipper  party.  The  matter 
of  a  re  jister  was  not  specifically 
consic  ered  for  the  internet-based 
systen  i,  because  that  system,  in  contrast 
to  the  dial-up  system,  would  allow  "free 
text"  i  nd  not  require  the  more  rigidly 
formal  ted  line  items  of  the  dial-up 
systen  i.  For  the  internet-based  system, 
the  pr  nciple  was  that  the  filer  would 
simpl;  transmit  the  contract  as  agreed  to 
by  the  parties  and  executed  by  them,  via 
the  inl  emet  and  into  the  Commission's 
databs  se.  In  other  words,  whatever 


document  the  peirties  had  signed  would 
be  identical  to  the  document 
transmitted  to  the  Commission.  All  the 
"boilerplate"  of  such  contracts  would  be 
included  in  them,  thereby  eliminating 
any  necessity  for  a  "register"  filing. 
Indeed,  such  "register"  filings  would 
appear  to  impose  additional  burdens  of 
multiple  filings  for  what  could  now 
easily  be  accomplished  in  a  single  filing. 

Furthermore,  the  Commission  is 
concerned  that  adopting  the  language 
suggested  by  the  three  aforementioned 
commenters  may  lead  to  situations  in 
which  shippers  are  party  to  service 
contracts  referring  to  boilerplate  which 
is  filed  in  a  service  contract  register 
which  the  shipper  may  have  never  read, 
and  to  which  it  would  necessarily  have 
no  access  from  the  Commission  after 
filing.  Therefore,  the  Commission  has 
added  a  caveat  to  the  allowance  for 
cross-referencing  material  contained  in 
a  service  contract  register:  the  material 
filed  in  the  service  contract  register  and 
referred  to  in  the  service  contract  must 
be  available  to  the  other  parties  to  the 
contract.  Further,  we  wish  to  make  it 
absolutely  clear  that  changes  to 
boilerplate  which  affect  service 
contracts  must  be  treated  as 
amendments,  and  as  such,  subject  to  the 
mutual  agreement  of  the  parties.  Such 
"registers"  will  only  be  available  in  the 
dial-up  system. 

Finally,  because  tariffs  are  published 
and  widely  available,  cross-referencing 
to  those  publications  in  service 
contracts  does  not  appear  to  pose  any 
new  issues.  The  Commission  notes, 
therefore,  that  a  tariff  published 
pursuant  to  part  520  of  the 
Commission's  regulations  will  be 
considered  "a  publication  widely 
available  and  well  known  within  the 
industry"  for  the  piu-poses  of  cross- 
referencing  in  service  contracts. 

The  Conunission  therefore  revises 
§  530.8(c)  to  clarify  its  approach  to 
cross-referencing,  particularly 
references  to  "service  contract  register" 
filings. 

I.  Section  530.10 — Cancellation 

AAEI  conunents  that  §  530.10  directly 
contradicts  section  13(f)  of  the  Act  as 
revised  by  OSRA.^  AAEI  asserts  that 
§  530.10  imposes  the  following  choice 
on  parties  to  service  contracts:  that  they 
contemplate  a  shortfall  (i.e.  a  failure  to 
meet  minimum  cargo  commitments) 
with  a  liquidated  damages  provision  or 


'Section  13(0  reads,  in  pertinent  part. 
Neither  the  Commission  nor  any  court  shall  order 
any  person  to  pay  the  difference  between  the 
amount  billed  and  agreed  upon  in  writing  with  a 
common  carrier  or  its  agent  and  the  amount  set 
forth  in  any  tariff  or  service  contract  by  that 
common  carrier  for  the  transportation  service 
provided. 


they  will- be  subject  to  §  530.10(d), 
which  states  that  further  or  continued 
implementation  of  the  service  contract 
is  prohibited;  and  that  the  cargo 
previously  carried  under  it  is  to  be  re- 
rated  at  otherwise  applicable  tariff  rates. 
AAEI  doubts  the  legality  of  this 
provision,  and  asserts  that  it  contradicts 
the  "black  and  white  letter  of  the  law  in 
section  112(c)(3)"  of  OSRA.  AAEI 
further  states  that  the  failure  of  a 
contract  to  include  a  liquidated  damages 
clause  does  not  render  the  contract 
illusory.  AAEI  asks  the  Commission  to 
consider  whether  it  "makes  sense"  for 
example,  to  require  the  re-rating  of 
9,900  FEUs  of  cargo  which  has  already 
been  shipped  when  there  has  been  a 
shortfall  of  only  100  FEUs  in  a  service 
contract  commitment  for  10,000  FEUs. 
Finally,  AAEI  asserts  that  the  proper 
penalty  for  fraudulent  misrepresentation 
by  a  shipper  is  the  imposition  of 
monetary  penalties,  not  the  re-rating  of 
previously  carried  cargo. 

DuPont  comments  that  the 
Commission's  proposed 
"solution  *   *   *  is  worse  than  the 
original  problem  it  sought  to  cure." 
DuPont  at  5.  DuPont,  relying  on  its  "vast 
experience  in  the  field  of  transportation 
contracting"  asserts  that  "no  matter  how 
expert,  complete  and  thorough 
negotiations  are,  the  parties  will 
inevitably  experience  barriers  to 
fulfilling  all  of  their  obligations." 
DuPont  at  5.  Mandating  re-rating,  in 
situations  in  which  the  parties  in  good 
faith  cannot  meet  their  contractual 
obligations  and  elect  to  mutually 
terminate,  is  inappropriate  in  DuPont's 
estimation. 

DuPont  therefore  urges  the 
Commission  to  revise  §  530.10(d)(2)  to 
make  re-rating  permissible,  but  not 
mandatory,  subject  to  Commission 
order,  and  proposes  the  provision  read 
as  follows: 

In  the  event  of  cancellation  as  defined  in 
§  530.10(a)(3)  *   *   *   (ii)  the  cargo  previously 
carried  under  the  contract   *   *   *  may, 
pursuant  to  order  by  the  FMC  based  upon  its 
finding  of  a  purposeful  violation  of 
applicable  regulation,  be  re-rated  according 
to  the  otherwise  applicable  tariff  provisions. 

This  provision,  DuPont  asserts,  would 
permit  more  lenient  treatment  of  the 
"unsophisticated,  small,  or  first  time 
shipper  (or  carrier)  for  its  lack  of 
foresight  or  experience"  and  re-rating 
would  only  be  imposed  if  the 
Commission  found  an  intent  to  defraud 
or  avoid  compliance.  DuPont  at  6. 

AAEI  appears  to  have  misread  both 
the  Commission's  supplementary 
information  and  the  text  of  the  IFR 
itself.  The  supplementary  information 
makes  it  clear  that  other  provisions  (i.e. 
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not  only  liquidated  damages  provisions) 
can  ensure  that  the  service  contract  has 
a  fall-back  rate  for  shortfalls.  64  FR  at 
11204.  The  text  of  the  regulation  itself 
defines  cancellation  as 

an  event  which  is  unanticipated  by  the 
service  contract,  in  liquidated  damages  or 
otherwise,  and  is  due  to  the  failure  of  the 
shipper  party  to  tender  minimum  cargo  as  set 
forth  in  the  contract,  unless  such  tender  was 
made  impossible  by  an  actibn  of  the  carrier 
party.  §  530.10(a)(3)(emphasis  added). 

The  regulation,  rather  than  being  a 
penalty  provision,  is  a  method  by  which 
the  "applicable  rate"  can  be  determined, 
and  is  invoked  only  when  the  parties 
have  chosen  not  to  make  other 
provisions. 

DuPont's  recommendation  that  the  re- 
rating  provision  be  subject  to 
Commission  order,  not  automatic,  and 
optional  for  the  Commission  to  impose, 
may  create  uncertainty  in  the  industry. 
DuPont's  comment  indicates  its  belief 
that  this  requirement  is  a  penalty 
provision.  Again,  the  requirement  in 
§  530.10  for  re-rating  is  only  a  last  resort 
means  of  determining  the  applicable 
rate  when  the  contract  parties  make  no 
other  provision  and  fail  to  amend  the 
contract. 

"Penalizing"  Shippers  for  Operating 
Under  Unfiled  Service  Contracts 

NITL  states  that  it  is  unfair  to 
"penalize"  shippers  for  violations  of 
§§  530.8(a)  or  530.14(a)  (which  require 
that  a  service  contract  or  amendment  be 
properly  filed  with  the  Commission 
before  cargo  moves  under  it)  when  they 
have  no  control  over  the  timeliness  or 
method  of  such  filing  or  ensuring  that 
the  filing  is  not  defective.  NITL  asserts 
that  shippers  which  tender  cargo  for 
carriage  under  a  service  contract  which 
they  believe  to  have  been  filed,  should 
not  be  subject  to  such  violations.  NITL 
describes  a  scenario  in  which  an 
innocent  shipper  may  have  been  told  by 
its  carrier  that  the  service  contract  has 
been  filed,  and  then  would  be  subject  to 
penalties  for  violation  of  Commission 
regulations.  NITL  complains  that  it  is 
not  clear  what  the  consequences  for  a 
shipper  would  be  in  such  a  case,  and 
requests  that  the  Commission  clarify 
that  it  will  not  hold  a  shipper  liable  for 
penalties  and  will  protect  the  shipper 
from  re-rating  in  such  a  situation. 

DuPont  expresses  concern  about 
shipper  parties  not  receiving 
independent,  written  confirmation  of 
service  contract  and  amendment  filings, 
but  facing  re-rating  or  penalties,  as  well 
as  legal  defense  costs  for  failure  to  file 
or  improper  filing.  To  eliminate  this 
potential  problem,  therefore,  DuPont 
urges  the  Commission  to  provide 
shipper  parties  with  written  (or 


electronic)  notice  when  service 
contracts  or  amendments  are  filed  or 
rejected  within  5  working  days  of  the 
filing  or  rejection.  This  approach, 
DuPont  suggests,  would  eliminate  the 
potential  for  a  recreation  of  the  motor 
carrier  filed  rate  problem.  In  the 
alternative,  DuPont  proposes  that 
shippers  be  held  harmless  and 
permitted  to  carriage  pursuant  to  an 
otherwise  valid  contract  which  the 
carrier  either  failed  to  file  or  failed  to 
notify  the  shipper  if  rejected  by  the 
Cormnission. 

There  are  several  reasons  why  the 
Commission  declines  to  adopt  DuPont's 
suggestion  either  to  hold  shippers 
harmless  from  such  failures  to  file  or  to 
require  that  the  Commission  send 
confirmation  of  fifing  to  the  shipper  as 
well  as  to  the  carrier.  First,  the  filing 
requirement  has  been  part  of  the  Act 
and  Commission  regulation  since  1984, 
and  we  are  unaware  of  any  shipper 
having  been  held  to  have  violated 
section  10(a)(1)  of  the  Act  when  it  had 
a  reasonable  belief  that  the  carrier  had 
duly  filed  the  service  contract.  Second, 
we  note  that  shippers  may  require 
confirmation  of  filing  from  their  carrier 
as  part  of  the  negotiation  process,  if  they 
wish  to  do  so.  Third,  the  shipper  may 
have  some  indication  of  whether  or  not 
a  service  contract  has  been  duly  filed  by 
verifying  that  the  ET  for  that  service 
contract  has  been  published  by  the 
carrier.  Finally,  with  respect  to  NITL's 
scenario,  the  Commission's  position  can 
only  be  determined  in  the  course  of 
proceedings  with  parties  in  interest 
arguing  the  facts  before  an 
administrative  law  judge.  We  note  only 
that  while  it  is  not  the  shipper  party 
who  has  the  obligation  to  file  under 
Commission  regulations,  if  it  operates 
under  an  unfiled  service  contract,  it  may 
violate  section  10(a)(1)  of  the  Act.  That 
section  only  applies  to  knowing  and 
willful  actions,  however,  rather  than  a 
question  of  absolute  liability,  and  would 
therefore  not  apply  to  a  shipper 
unknowingly  victimized  by  a  ceirrier's 
failure  to  file.  Furthermore,  there  is 
nothing  in  the  legislation  which 
suggests  that  the  Commission  can 
immunize  shippers  from  the  assessment 
of  civil  peneilties.  However,  under 
section  13(f).  a  shipper's  culpability  is 
part  of  any  consideration  in  an 
assessment  of  civil  penalties. 

In  response  to  DuPont's  comments, 
and  as  the  Commission  has  already 
discussed  in  the  IFR,  section  13(f) 
would  appear  to  protect  a  shipper 
against  a  claim  by  a  carrier  for 
undercharges.  64  FR  at  11204.  The 
Commission  has  already  stated  its 
position  in  the  IFR.  namely  that  section 
13(f)  does  not  operate  to  nullify  section 


10  requirements;  that  the  Act  must  be 
read  so  that  every  section  is  given 
meaning  and  harmonizes  with  the 
others;**  that  section  13(f)  should  not  be 
interpreted  so  as  to  make  service 
contracts  illusory,  or  allow  parties  to 
take  advantage  of  service  contract  rates 
without  being  bound  to  a  contract; "  and 
that  the  Commission's  provisions  for 
maximum  flexibility  (e.g.,  amendments, 
contingencies,  and  liquidated  damages) 
are  adequate  methods  by  which  the 
parties  may  avoid  the  application  of 
§  530.10  and  protect  their  commercial 
interests.  Therefore,  the  Commission 
makes  no  revision  to  this  section  and 
adopts  it  as  final  as  it  appeared  in  the 
IFR. 

J.  Section  530.12 — Publication 

P&O,  ETM,  OCWG  and  CENSA 
comment  that  the  IFR  is  unclear  as  to 
whether  the  statements  of  essential 
terms  of  service  contracts  (hereinafter 
"ETs"),  currenUy  required  to  be  filed  in 
the  ATFI  system,  will  remain  adequate 
for  compliance  with  §  530.12  after  May 
1.  1999.  ETM  urges  that  the  publication 
of  ETs  in  ATFI  be  sufficient  for 
publication  under  the  new  regulations, 
and  further  that  such  ETs  not  be 
required  to  be  "re-published  "  in  a  new 
private  system. 

ETM  argues  that  ETs  of  service 
contracts  effective  prior  to  May  1,  1999 
were  filed  in  ATFI  for  two  reasons:  to 
meet  the  filing  requirements  of  the  Act 
and  to  allow  for  public  notice  of  the 
eligibility  period  for  "me-too"  shippers. 
As  for  the  "me-too"  aspect  of  the 
publication,  P&O  and  ETM  assert  that 
because  no  further  "me-too"  eligibility 
is  required  after  the  end  of  the  eligibility 
period,  and  because  the  ETs  are 
available  to  interested  parties 
(presumably  in  the  then-historical  ATFI 
system),  to  require  the  re-publishing  of 
such  ETs  would  provide  no  benefit  to 
anyone  and  would  impose  a  substantial 


"  As  stated  in  Sutherland  on  Statutory 
Construction  at  §46.05  at  103: 

A  statute  is  passed  as  a  whole  and  not  in  parts 
or  sections  and  is  animated  by  one  general  purpose 
and  intent.  Consequently,  each  part  or  section 
should  be  construed  in  connection  with  every  other 
part  or  section  so  as  to  produce  a  harmonious 
whole.  Thus,  it  is  not  proper  to  confine 
interpretation  to  the  one  section  to  be  conslnied. 

The  Commission  must  "strive  to  implement  the 
policy  of  the  legislature  and  harmonize  all 
provisions  of  the  statute."  Id.  at  104. 

■'Section  10(b)(ll  reads,  in  pertinent  part:  No 
common  carrier  *   *   •  may  allow  any  person  to 
obtain  transportation  for  property  at  less  than  the 
rates  or  charges  established  by  the  carrier  in  its 

*  *   *  service  contract  by  means  of  *   *   *  any  other 
unjust  or  unfair  device  or  means; 

(2)  Provide  service  in  the  liner  trade  that — (A)  is 
not  in  accordance  with  the  rates,  charges, 
classifications,  rules,  and  practices  contained  in  a 

•  *   *  service  contract  entered  into  under  section  8 
ofthisAct  *   *   * 
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burden  ton  carriers.  ETM  appears  to 
assert  that  service  contracts  filed 
effectiv*  prior  to  May  1 .  1999  may  have 
an  eligibility  period  which  runs  beyond 
May  1.  1999,  and  that  this  may  be  a 
problen  i  for  similarly  situated  shippers 
accessii  g  the  privately  maintained 
Carrier ,  Automated  Tariff  Systems 
("CATS")  pursuant  to  Commission 
regulations  at  part  520  after  May  1, 
rather  tlianATFI. 

Furthi  !r,  ETM  argues,  requiring  such 
re-publi  :ation  would  be  dupUcative  and 
burdensbme;  the  FMC  staff  would  be 
inundatfed  with  reviewing  re-published 
ETs  as  Well  as  new  ETs  and  determining 
which  publication  required  a 
simultaneous  filing  and  which  did  not. 
ETM  alsb  argues  that  the  filing 
requireiients  of  OSRA  are  met  if  service 
contract^  effective  prior  to  May  1,  1999 
are  electronically  filed  by  use  of  ATFI, 
and,  therefore,  further  filing  or  re- 
publication of  either  ETs  or  the  service 
contract^  themselves  should  not  be 
required  ETM  proposes  that  the 
Commission  issue  the  following 
guidehnes  for  the  transition  period: 

1.  Except  for  amended  service  contracts,  all 
service  contracts  with  an  effective  date  prior 
to  May  1.11999  and  with  an  eligibility  period 
that  expires  no  later  than  April  30, 1999, 
shall  not  lequire  re-publication  of  essential 
terms  or  le-filing  of  the  contract  on  or  after 
May  1,  1969: 

2.  Amended  service  contracts  with  an 
effective  iate  prior  to  May  1,  1999  and  with 
an  eligibifity  period  that  expires  no  later  than 
April  30.  i999  shall  not  require  re- 
publicati(^  of  essential  terms  or  re-filing  of 
the  contract  on  or  after  May  1, 1999; 

3.  Amei  ded  service  contracts  with  an 
effective  c  ate  prior  to  May  1,  1999  but  with 
an  eligibil  ity  period  that  expires  no  later  than 
April  30,    999  shall  not  be  re-filed  but  the 
essential  t  srms  are  to  l)e  re-published  in  the 
Carrier's  i  .utomated  Tariff  System  and 
reference  o  the  eligibility  period  should  be 
stated  in  t  le  duration  clause: 

4.  All  se  rvice  contract  amendments  with  an 
effective  c  ate  of  May  1  or  later  shall  be  filed 
in  accorda  nee  with  the  provisions  of  46  CFR 
part  530  a]  id  the  essential  terms  shall  be  re- 
published in  the  Carrier's  Automated  Tariff 
System. 

CENS/  also  asserts  that  requiring  the 
re-public  ition  of  ETs  of  "carry  over" 
service  ciintracts  will  not  benefit  the 
carriers,  1  heir  customers  or  the 
Commission.  CENSA  points  out  that 
many  service  contracts  will  continue. 
P&O,  CENSA  and  OCWG  urge  the 
Commission  to  grant  a  blanket 
exemption  from  such  republication:  or 
in  the  alttmative,  give  carriers  and 
conferenqes  a  period  of  time  over  which 
to  re-publish  these  ETs  in  their  CATS. 

P&O  ag  rees  vdth  CENSA  and  ETM 
that  ETs  jireviously  published  in  ATFI 
should  net  be  required  to  be 
republish  9d  in  CATS  by  May  1. 1999, 


because  there  is  little  regulatory  purpose 
in  such  a  requirement  and  because 
republication  is  time-consuming  and 
expensive. '0  Furthermore,  P&O  argues, 
republication  will  create  confusion 
because  new  service  contract  numbers 
will  have  to  be  assigned  to  such  re- 
published ETs.  P&O  suggests  the 
Commission  grant  a  blanket  exemption, 
or  alternatively  that  it  extend  the  time 
for  republication  to  the  date  of 
amendment  of  the  ETs  or  October  1, 
1999,  whichever  comes  first. 

OCWG  also  comments  that  existing 
service  contract  ETs,  which  are 
published  in  the  Commission's  ATFI 
system,  should  not  be  required  to  be 
published  again  in  a  private  tariff 
publication  after  May  1, 1999.  OCWG 
asserts  that  it  represents  carriers  which 
collectively  will  have  thousands  of 
service  contracts  which  would  be 
affected  by  such  a  requirement.  Such 
repubhcation,  OCWG  asserts,  would  be 
burdensome  and  will  have  no  little  or 
no  benefit  because  there  will  be  no  right 
to  "me-too"  after  May  1.  Instead  of 
requiring  republication  as  of  May  1, 
OCWG  contends,  the  Commission 
should  require  ETs  for  contracts  in 
effect  prior  to  May  1  be  republished  the 
first  time  the  contract  is  amended  after 
May  1,  or  by  October  1,  whichever  is 
later. 

1.  Eligibility  for  "Me-Tooing' 

First,  with  regard  to  eligibility  periods 
for  "me-too"  rights,  it  is  clear  that  OSRA 
completely  eliminates  "me-tooing"  of 
service  contracts.  OSRA  is  effective  May 

1.  1999,  and  therefore,  no  shipper  can 
assert  "me-too"  rights  after  May  1, 1999, 
regardless  of  what  the  eligibihty  period 
of  the  service  contract  may  have  been 
under  the  Act  prior  to  OSRA's  effective 
date. 

2.  Accessability  to  and  Maintenance  of 
ATFI 

Second,  regarding  accessability  and 
content  in  the  ATFI  database,  the 
Commission  reiterates  that  it  will 
maintain  ATFI  for  historical  information 
only,  and  access  to  ATFI  will  continue 
as  it  has  been  done  in  the  past,  by 
registration,  log  on  and  password.  ATFI 
will  become  exclusively  historical  on 
April  30,  1999,  as  filers  will  cease  to 
have  the  ability  to  file  and  amend  ETs, 
but  will  continue  to  be  able  to  retrieve 
them. 

3.  Republication 

OSRA  requires  that  "when  a  service 
contract  is  filed  confidentially  with  the 
Commission,  a  concise  statement  of 


'"P&O  comments  that  it  will  have  350  such 
service  contracts. 


essential  terms  *  *  *  shall  be  pubhshed 
and  made  available  to  the  general  public 
in  tariff  format."  Section  8(c)(3).  The 
Commission  has  determined  that  the 
simplest  and  least  burdensome  way  for 
filers  to  comply  with  this  requirement  of 
the  Act  is  to  require  publication  of  ETs 
as  part  of  the  privately  pubUshed  tariff 
systems.  This  publication  requirement 
ensures  that  the  shipping  public  has 
access  to  certain  very  general 
information  on  service  contracts  filed 
with  the  Commission.  However,  for 
service  contracts  currently  in  effect,  ETs 
of  such  service  contracts  may  not  be  as 
readily  accessible  to  the  extent  that  they 
are  still  in  the  ATFI  system.  Allowing 
currently  effective  service  contracts'  ETs 
to  appear  in  two  places  (i.e.  the  ATFI 
historical  database  and  the  active  CATS 
publication)  may  add  a  degree  of 
complexity  for  those  seeking  access  to 
the  ETs,  but  any  confusion  would  be 
minimal,  especially  as  compared  to  the 
cost  and  burden  on  the  filers  if 
republication  were  required. 

Therefore,  the  Commission  will  not 
require  that  ETs  for  service  contracts 
previously  filed  in  the  ATFI  system,  but 
which  continue  in  effect  after  May  1,  be 
published  in  the  CATS  system. 
However,  the  Commission  wishes  to 
make  it  clear  that  pre-May  1  service 
contracts  which  are  amended  after  May 
1  will  require  republication  of  ETs  as 
soon  as  possible  after  the  filing  of  the 
amendment  (comporting  with  the 
requirement  of  §  530.12(g))  regardless  of 
whether  or  not  the  four  essential  terms 
are  affected  by  the  amendment. 

K.  Amendment  Filing 

Although  the  Commission  received  no 
formal  comment  on  this  matter,  several 
informal  inquiries  have  indicated  that 
filers  need  further  guidance  as  to  how 
pre-May  1  service  contracts  are  to  be 
amended  after  May  1.  The  internet  filing 
system  will  not  require  the  re-filing  of 
the  original  service  contract.  The  dial- 
up  system,  however,  will  require  that 
the  filer  re-file  a  restatement  of  the 
service  contract.  This  is  due  to  the  fact 
that  the  dial-up  system  requires  a  data 
file  with  which  amendments  must  be 
associated;  amendments  may  not  stand 
on  their  own.  In  the  dial-up  system,  all 
reissued  service  contracts  will  be 
required  to: 

(1)  Have  a  current  effective  date 
which  is  no  earlier  than  the  system 
assigned  filing  date  (Appendix  to  Part 
530,  section  II.  H.  2); 

(2)  Employ  an  amendment  code  of  "I" 
and  an  amendment  number  of  "null"  or 
"0"  (§  530.10(b)(2)  and  Appendix  to  Part 
530,  section  II  D.); 

(3)  Contain  all  twelve  mandatory 
terms  and  the  exact  term  titles 
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(Appendix  to  Part  530,  section  IV. 
(Format  Requirements)); 

(4)  Reflect  the  latest  version  of  each 
mandatory  term,  optional  term  and  any 
Register  Rules  for  each  pre-OSRA  term 
and  rule;  and 

(5)  State  at  term  12  that  the  service 
contract  was  "reissued"  and  cross- 
reference  the  FMC  File  Number  of  the 
pre-OSRA  filing  of  the  ET  filing(s)  in 
ATFI. 

L.  Section  530.12  (c) — Multiple  Carrier 
Party  Contracts-Publication  of  ETs 

CENSA  characterizes  §  530.12(c)  as 
giving  multiple  carrier  parties  the 
option  of  publishing  either  in  their 
individual  tariffs  or  in  a  conference 
tariff,  which  CENSA  asserts  is  "logical 
and  reasonable."  CENSA  believes, 
however,  that  the  rule's  language  is 
contradicted  by  the  language  of  the 
supplementary  information,  which 
requires  that  "essential  terms  of  an 
individual  service  contract  entered  into 
by  multiple  carrier  parties  to  a 
conference  must  be  filed  in  the 
conference  tariff."  CENSA  urges  the 
Commission  to  revise  the 
supplementary'  information  to  confirm 
that  carriers  would  have  an  option  of 
where  to  publish  the  ETs  of  a  multi- 
carrier  contract.  CENSA  asserts  that  this 
flexibility  would  not  hinder  the 
Commission's  ability  to  carry  out  its 
regulatory  responsibilities. 

OCWG  urges  the  Commission  to 
revise  §530. 12(c)  as  follows: 

(c)  Location.  The  statement  of  essential 
terms  shall  be  published  in  an  automated 
tariff  publication  in  accordance  with 
520.12(c)(1)  through  (4)  and  in  conformance 
with  the  format  requirements  set  forth  in  part 
520  of  this  chapter.  The  statement  of 
essential  terms  may  be  published  in  the 
following  locations: 

(1)  Conference  service  contmcts.  In  the 
conference  tariff(s). 

(2)  Individual  service  contracts.  In  the 
carrier's  individual  tariff  publication  or  in 
the  tariff  publication  of  a  conference  of 
which  the  carrier  is  a  member,  at  the  carrier's 
option. 

(3)  Multi-party  contracts.  For  a  multi-party 
individual  service  contract  entered  into 
pursuant  to  the  authority  of  a  conference 
agreement,  in  each  of  the  participating 
carriers'  individual  tariff  publications  or  in 
the  tariff  publication  of  the  conference,  at  the 
carriers'  option. 

(4)  All  other  service  contracts.  In  the 
individual  tariffs  of  the  participating 
carrier(s). 

The  foregoing  language,  OCWG 
asserts,  would  increase  carrier  flexibility 
by  giving  the  members  of  a  conference 
the  choice  of  where  to  publish.  It  would 
also,  OCWG  asserts,  make  clear  that 
individual  carrier  members  of 
conferences  may  have  their  owm  tariff  in 


which  they  may  publish  ETs  even  if 
they  participate  in  a  conference  rate 
tariff.  OCWG  argues  that  this  may  be 
necessary  to  comply  with  the  legal 
requirements  of  other  jurisdictions, 
particularly  those  of  the  European 
Union.  Giving  carriers  these  options. 
OCWG  argues,  would  not  inhibit  or 
discourage  individual  contracting,  nor 
would  it  complicate  the  Commission's 
compliance  monitoring.  ETs  belonging 
to  carriers/conferences  and  individual/ 
agreement  service  contracts  but 
published  in  the  same  tariff,  OCWG 
asserts,  will  be  easily  distinguished 
because  the  ET  must  contain  the  FMC 
agreement  number  for  conference  and 
non-conference  agreement  service 
contracts.  OCWG  also  complains  that 
allowing  agents  to  file,  but  restricting 
who  the  carrier  party  may  appoint  to 
publish  "makes  little  sense."  OCWG  at 
8.  They  argue  that  because  carriers  are 
"very  unlikely  to  permit  anyone  other 
than  their  employees  or  their  tariff 
publisher  to  access  their  tariff 
publication,"  the  approach  of  the  IFR 
"effectively  prohibits  carriers  from 
using  an  agreement  secretariat  to 
publish  the  ETs  of  their  individual 
service  contracts."  OCWG  at  8. 

We  agree  with  CENSA  that  there 
appear  to  be  conflicting  approaches  to 
publishing  between  the  text  of  the  rule 
itself  and  the  language  of  the 
supplementary  information.  The 
supplementary  information  included  a 
discussion  of  the  competing  interests 
behind  the  publication  requirement  for 
multiple  carrier  service  contracts:  on  the 
one  hand  avoiding  confusion  to  the 
public  and  ensuring  that  ETs  can  be 
located  by  the  public,  and  on  the  other, 
minimizing  the  burden  on  the 
publishing  carriers.  64  FR  at  11200- 
11201. 

Despite  OCWG's  and  CENSA's 
arguments  regarding  flexibility  for 
publication  of  multi-party  ETs, 
however,  the  Commission  has  revised 
the  language  of  the  regulation  to  make 
it  clear  that  conference  ETs  must  appear 
with  the  conference  tariff;  individual 
ETs  must  appear  with  the  individual 
tariff;  and  non-conference  agreement 
ETs  must  appear  with  each  of  the 
individual  carriers'  tariffs.  Where  non- 
conference  agreement  or  conference  ETs 
may  appear  is  not  optional.  While 
allowing  such  options  would  give 
carriers  "increased  flexibility,"  we  are 
not  persuaded  that  doing  so  has  the 
same  implications  as  those  for  filing  of 
confidential  terms,  and  therefore  it 
appears  not  to  be  particularly  relevant 
whether  or  not  it  is  "entirely  consistent 
with  the  approach  the  Commission  has 
taken  with  respect  to  the  filing  of 
service  contracts."  OCWG  at  8. 


OSRA  clearly  distinguishes  filing 
from  publication.  The  publication  of 
ETs  is  required  in  order  that  the 
information  is  reasonably  available  to 
the  public.  If  the  Commission  were  to 
allow  the  option  suggested  by  these 
comments,  the  public  may  only  with 
significant  difficult>'  ever  be  able  to  find 
non-conference  agreement  ETs  or 
conference  ETs.  This  would  not  appear 
consistent  with  the  statutory 
requirement  that  the  ETs  be  "made 
available  to  the  public." 

The  Commission  has  already 
determined  that  having  ETs  published 
alongside  the  carrier  party's  CATS  is  the 
simplest  and  least  duplicative  approach 
to  such  publication.  As  the  Commission 
stated  in  the  IFR,  the  statement  of 
essential  terms  of 

lijndivWual  carrier  serv'ice  contracts  are  to  be 
published  alongside  that  carrier's  tariff 
matter  *   *   *   *  Multi-party  service  contracts 
entered  into  under  the  authority  of  a 
conference  must  be  published  alongside  the 
conference  tariff,  and  not  in  the  individual 
member's  tariff  •   *   *   *  For  service  contracts 
jointly  entered  into  by  multiple  parties  of  a 
non-conference  agreement,  the  publication  of 
the  statement  of  essential  terms  will  be 
published  as  for  individual  service  contracts 
[i.e.  in  each  of  the  individual  carrier's  tarifTsj 
but  note  must  be  made  of  the  relevant  FMC- 
designated  Agreement  number. 

64  FR  at  11200-11201. 

For  independent  individual  service 
contracts  entered  into  by  a  conference 
member,  therefore,  ETs  must  be 
published  with  the  individual  carrier's 
tariff  publication,  and  not  with  the 
conference's  tariff.  As  the  Commission 
previously  found,  "[ajUowing  such 
would  lead  to  public  confusion."  64  FR 
at  11201.  For  multi-party  service 
contracts,  the  IFR  appears  to  allow  non- 
conference  agreements  a  choice  as  to 
where  their  ETs  could  be  published  (i.e. 
in  a  conference's  tariff  or  in  an 
individual  tariff).  The  language  of 
§  530.12(c)(2)  is  revised  to  clarify  that 
for  non-conference  agreement  service 
contracts,  the  ETs  must  be  published  in 
each  of  the  individual  participating 
carriers'  tariffs,  noting  the  FMC-assigned 
agreement  number  pursuant  to  which 
the  service  contract  is  entered. 

CENSA  alternatively  asserts  that  the 
Commission  should  permit  non- 
conference  agreements  to  "create  a  tariff 
in  which  the  ETs  of  the  service  contracts 
of  its  members  may  be  published  either 
by  themselves  in  their  own  tariffs,  or 
through  an  agreement  secretariat  created 
for  that  purpose."  CENSA  at  2.  Such  an 
approach.  CENSA  argues,  would  neither 
hinder  individual  contracting  nor 
compromise  the  confidentiality  of 
contract  terms.  Furthermore,  CENSA 
comments,  such  an  approach  could 
enhance  the  Commission's  ability  to 
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detennine  the  level  of  contracting  taking 
place  pursuant  to  a  non-conference 
agreement,  because  the  ETs  would  all  be 
published  in  a  single  tariff. 

Allowing  non-conference  agreements 
to  pubjish  tariffs  may  be  convenient; 
however,  sections  3(7)  and  8(a)  of  the 
Act  rederve  the  ability  to  publish  a  tariff 
solely  ior  "carriers  and  conferences." 
Non-cooference  agreements  are 
precluded  from  publishing  tariffs  by  the 
statute.  If  the  IFR's  approach  to  the 
publication  of  ETs  for  non-conference 
agreements  or  for  individual  carrier 
members  of  conferences  becomes  overly 
burden^me  or  confusing  to  the  public, 
and  another  approach  is  therefore 
warranjed,  the  Commission  may  then 
revise  the  regulations  to  address  such 
concerns.  Before  having  had  experience 
with  the  practices  of  the  industry  and 
the  concerns  of  the  public,  however,  it 
appears  to  be  more  prudent  to  leave  this 
approach  in  place.  Therefore,  the 
Commission  has  revised  the  language  of 
§  530.12(c)(2)  to  clarify  with  which  tariff 
system  multiple  carrier  service  contracts 
must  ha  filed  and  to  correct  a  numbering 
error  wtiich  appeared  in  the  IFR. 

Although  the  Conunission  received  no 
formal  comments  on  the  provision, 
there  has  been  informal  inquiry  about 
the  meaning  of  the  provision  of  §530.12 
which  rjequires  that  ETs  "be  published 
as  a  septate  part  in  the  filer's 
automated  tariff  publication, 
conforming  to  the  format  requirements 
of  part  320  of  this  chapter."  As  this 
language  was  merely  intended  to 
indicate  that  ETs  be  located  in  the 
carrier'fl  automated  tariff  system,  the 
Commission  has  deleted  the  phrase 
"conforming  to  the  format  requirements 
of  part  320  of  this  chapter,"  and  to 
change  ^e  term  "publication"  to 
"systemi"  The  balance  of  the  paragraph 
adequately  indicates  that  ETs  must  be 
published  in  the  carrier's  automated 
tariff  system.  Therefore.  §  530.12(c)  is 
revised  I  o  address  both  the  issues 
concern  ng  multiple  carrier  party 
service  ( ontract  filing  and  format 
requirer  lents. 

M.  Section  530.13 — Exceptions  and 
ExemptJDns 

USPS  urges  the  Commission  to 
continue  a  specific  exemption  to  the 
requirertents  of  this  part  for  the 
transportation  of  mail  between  the 
United  States  and  foreign  countries. 
USPS  recommends  that  §  530.13(a)  be 
revised  tp  include  an  exemption  to  the 
requirenjents  of  the  regulation  for  mail. 
USPS  paints  out  that  mail  had  been 
granted  an  exemption  in  1976  (Docket 
No.  75-4l.  June  22.  1976)  to  the  tariff 
filing  re<|uirements  and  further  argues 
that  this  exemption  should  be  carried 


forward  for  service  contract  fiUng  as 
well."  Nor.  USPS  asserts,  did  the  order 
find  that  such  an  exemption  would 
deprive  the  shipping  public  of  a  means 
for  determining  the  rates  for  the  carriage 
of  mail,  because,  with  respect  to  mail, 
there  is  no  "shipping  public"  other  than 
foreign  governments  which  set  the  rates 
applicable  to  the  transportation  of  their 
mail.  Finally.  USPS  notes  that  the  1976 
exemption  order  recognized  that  under 
39  U.S.C.  5005(b)(3).  USPS'  contracts  for 
the  carriage  of  mail  are  available  for 
inspection  by  the  general  public. 

USPS  cites  46  CFR  514.3(b)(2)  of  the 
Commission's  former  regulations  to 
support  its  proposition  that  service 
contracts  for  the  carriage  of  mml  in  the 
U.S.-foreign  trade  are  exempt  from  both 
tariff  and  service  contract  filing 
requirements.  Under  ctirrent  practice, 
furthermore,  carriers  under  contract 
with  the  USPS  do  not  file  their  service 
contracts  with  the  Commission.  USPS 
argues  that  there  is  nothing  contained  in 
OSRA  which  would  require  a  change 
from  ciurent  practice.  For  the  foregoing 
reasons,  therefore.  USPS  urges  the 
Conunission  to  carry  forward  the 
exemption  for  mail  to  the  Commission's 
regulation  on  service  contracts. '^ 

USPS'  comment  was  the  only 
comment  regarding  section  16 
exemptions  the  Commission  received, 
with  the  exception  of  the  Household 
Goods  Forwarders  Association  of 
America's  comments  to  the  proposed 
rule.  USPS  did  not  comment  on  the 
NPR.  and  the  Commission  did  not 
consider  in  the  IFR  whether  exemptions 
which  had  appeared  in  the  combined 
tariff  and  service  contract  part  of  the 
Commission's  former  regulations  (part 
514)  would  continue  to  have 
application. 

The  Commission's  regulations  on 
tariffs  and  service  contracts  were 
originally  contained  in  separate  parts  of 
the  CFR.  Subsequently,  however,  when 
the  ATFI  filing  system  was  adopted  to 
accept  ETs.  the  Commission  combined 
its  service  contract  and  tariff  regulations 


' '  In  that  order  the  Commission  found  that,  while 
it  may  move  in  foreign  commerce,  mail  is  not  a  U.S. 
export  or  an  item  of  trade  between  countries,  and 
thus  it  is  apparent  that  the  exemption  would  not  be 
detrimental  to  the  commerce  of  the  United  States. 

12  USPS  also  argues  that  the  current  regulations, 
46  CFR  §  514.3(b)(2)  indicate  that  the  Commission 
recognizes  that  mail  transportation  is  exempt  from 
the  Act  itself,  as  well  as  from  its  implementing 
regulations.  Further,  USPS  argues,  the  Postal 
Reorganization  Act  not  only  preempts  the 
application  of  the  Shipping  Act  to  mail 
transportation,  but  further  exempts  mail 
transportation  by  the  USPS  from  all  other  federal 
contract  laws  except  those  listed  in  39  U.S.C. 
§  410(b).  39  U.S.C.  §  5001  et  seq.  Finally.  USPS 
contends,  mail  is  not  cargo,  and  for  that  reason  the 
Commission's  requirements  do  not  apply  to 
contracts  for  its  movement. 


into  one  part.  As  USPS'  comment  has 
brought  to  the  Commission's  attention 
that  it  had  inadvertently  failed  to 
consider  in  the  IFR  the  extension  of 
certain  exemptions  which  had  been 
contained  in  the  combined  tariffs/ 
service  contract  rule,  the  Commission 
will  carry  forward  the  section  16 
exemptions  the  Commission  had 
previously  granted  and  which  have 
relevance  for  the  service  contract  filing 
requirements  of  this  part.  The 
Commission  has  therefore  revised 
§  530.13  to  include  the  relevant 
Commission  exemptions,  and  further  to 
indicate  that  terms  not  particularly 
defined  in  this  section  will  have  the 
same  meaning  they  have  as  defined  by 
the  Act  itself  or  by  46  CFR  part  520 
(Carrier  Automated  Tariff  Systems). 

As  the  Commission  previously  noted 
in  the  IFR,  which  it  now  confirms  as 
final,  it  has  received  approval  from  the 
Office  of  Management  and  Budget  for 
this  collection  of  information  pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
as  amended.  Also  as  noted  in  the  IFR, 
in  accordance  with  that  Act,  agencies 
are  required  to  display  a  currently  valid 
control  number.  The  vahd  control 
number  for  this  collection  of 
information  is  3072-0065.  64  FR  11206. 

List  of  Sub)ects  in  46  CFR  Part  530 

Freight,  Maritime  carriers.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  interim  final  rule 
removing  46  CFR  part  514  and  adding 
46  CFR  part  530  which  was  pubhshed 
at  64  FR  11186-11215  on  March  8, 
1999,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  530— SERVICE  CONTRACTS 

1.  The  authority  citation  for  part  530 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C  App. 
1704.1705,1707,1716. 

2.  Amend  §  530.3  by  revising 
paragraph  (m)  to  read  as  follows: 

§530.3    Definitions.  * 


(m)  Motor  vehicle  means  a  wheeled 
vehicle  whose  primary  purpose  is 
ordinarily  the  non-commercial 
transportation  of  passengers,  including 
an  automobile,  pickup  truck,  minivan  or 
sport  utility  vehicle. 
*     '   »        *        *        * 

3.  Amend  §  530.8  by  revising 
paragraph  (c)  and  adding  paragraph  (e) 
to  read  as  follows: 

§  530.8    Service  Contracts. 
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(c)  Certainty  of  terms.  The  terms 
described  in  paragraph  (b)  of  this 
section  may  not: 

(1)  Be  uncertain,  vague  or  ambiguous; 

(2)  Make  reference  to  terms  not 
explicitly  contained  in  the  service 
contract  itself  unless: 

(i)  Those  terms  are  contained  in  a 
publication  widely  available  to  the 
public  and  well  known  within  the 
industry;  or 

(ii)  Those  terms  are  contained  in  a 
service  contract  register  filing  duly  filed 
in  the  Commission's  dial-up  filing 
system  and  are  available  to  all  parties  to 
the  service  contract.  Service  contract 
register  filings  are  subject  to  the  same 
requirements  of  this  part  as  service 
contracts  and  amendments. 
***** 

(e)  Exception  in  case  of  malfunction 
of  Commission  filing  system. 

(1)  In  the  event  that  the  Conunission's 
filing  systems  are  not  functioning  and 
cannot  receive  service  contract  filings 
for  twenty-four  (24)  continuous  hovus  or 
more,  affected  parties  will  not  be  subject 
to  the  requirements  of  paragraph  (a)  of 
this  section  and  §  530.14(a)  that  a 
service  contract  be  filed  before  cargo  is 
shipped  under  it. 

(2)  However,  service  contracts  which 
go  into  effect  before  they  are  filed, 
piusuant  to  paragraph  (e)(1)  of  this 
section,  must  be  filed  within  twenty- 
four  (24)  hours  of  the  Commission's 
filing  systems'  retiun  to  service. 

(3)  Failiu-e  to  file  a  service  contract 
that  goes  into  effect  before  it  is  filed, 
piu'suant  to  paragraph  (e)(1)  of  this 
section,  within  twenty-four  (24)  hours  of 
the  Commission's  filing  systems'  retiuu 
to  service  will  be  considered  a  violation 
of  Commission  regulations. 

4.  Amend  §  530.10  by  revising 
paragraph  (d)(1)  to  read  as  follows: 

§530.10    Amendment,  correction,  and 
cancellation. 

***** 

(d)  Cancellation.  (1)  An  account  may 
be  adjusted  for  events  and  damages 
covered  by  the  service  contract.  This 
shall  include  adjustment  necessitated  by 
either  liability  for  liquidated  damages 
appearing  in  the  service  contract  as  filed 
with  the  Commission  under 

§  530.8(b)(7),  or  the  occurrence  of  an 
event  described  below  in  paragraph 
(d)(2)  of  this  section. 
***** 

5.  Amend  §  530.12  by  redesignating  . 
the  second  paragraph  (c)  and  paragraphs 
(d)  through  (g)  as  paragraph  (d)  and 
paragraphs  (e)  through  (h),  respectively, 
and  by  revising  paragraph  (c)  and  newly 
redesignated  paragraphs  (d)  through  (h) 
to  read  as  follows: 


§530.12    Publication. 

***** 

(c)  Location.  (1)  Generally.  The 
statement  of  essential  terms  shall  be 
published  as  a  separate  part  of  the 
individual  carrier's  automated  tariff 
system. 

(2)  Multi-party  service  contracts.  For 
service  contracts  in  which  more  than 
one  carrier  participates  or  is  eligible  to 
participate,  the  statement  of  essential 
terms  shall  be  published: 

(i)  If  the  service  contract  is  entered 
into  under  the  authority  of  a  conference 
agreement,  then  in  that  conference's 
automated  tariff  system; 

(ii)  If  the  service  contract  is  entered 
into  imder  the  authority  of  a  non- 
conference  agreement,  then  in  each  of 
the  participating  or  eligible-to- 
participate  carriers'  individual 
automated  tariff  systems,  clearly 
indicating  the  relevant  FMC-assigned 
agreement  number. 

(d)  References.  The  statement  of 
essential  terms  shall  contain  a  reference 
to  the  "SC  Number"  as  described  in 

§  530.8(d)(1). 

(e)  Terms.  (1)  The  publication  of  the 
statement  of  essential  terms  shall 
accurately  reflect  the  terms  as  filed 
confidentially  with  the  Commission. 

(2)  If  any  of  the  published  essential 
terms  include  information  not  required 
to  be  filed  with  the  Commission  but 
filed  voluntarily,  the  statement  of 
essential  terms  shall  so  note. 

(f)  Agents.  Common  carriers, 
conferences,  or  agreements  may  use 
agents  to  meet  their  publication 
requirements  under  this  part. 

(g)  Commission  listing.  The 
Commission  wdll  publish  on  its  website, 
www.fmc.gov,  a  listing  of  the  locations 
of  all  service  contract  essential  terms 
publications. 

(h)  Updating  statements  of  essential 
terms.  To  ensure  that  the  information 
contained  in  a  published  statement  of 
essential  terms  is  current  and  accurate, 
the  statement  of  essential  terms 
publication  shall  include  a  prominent 
notice  indicating  the  date  of  its  most 
recent  publication  or  revision.  When  the 
•published  statement  of  essential  terms  is 
affected  by  filed  amendments, 
corrections,  or  cancellations,  the  current 
terms  shall  be  changed  and  published  as 
soon  as  possible  in  the  relevant 
statement  of  essential  terms. 

6.  Revise  §  530.13  to  read  as  follows: 

§  530.1 3    Exceptions  and  exemptions. 

(a)  Statutory  exceptions.  Service 
contracts  for  the  movement  of  the 
following,  as  defined  in  section  3  of  the 
Act,  §530.3  or  §520.1  of  this  chapter, 
are  excepted  by  section  8(c)  of  the  Act 
from  the  requirements  of  that  section. 


and  are  therefore  not  subject  to  the 
requirements  of  this  part: 

(1)  Bulk  cargo; 

(2)  Forest  products; 

(3)  Recycled  metal  scrap; 

(4)  New  assembled  motor  vehicles; 
and 

(5)  Waste  paper  or  paper  waste. 

(b)  Commission  exemptions. 
Exemptions  from  the  requirements  of 
this  part  are  governed  by  section  16  of 
the  Act  and  Rule  67  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  §  502.67  of  this  chapter.  The 
following  commodities  and/or  services 
are  exempt  from  the  requirements  of 
this  part: 

(1)  Mail  in  foreign  commerce. 
Transportation  of  mail  between  the 
United  States  and  foreign  coimtries. 

(2)  Department  of  Defense  cargo. 
Transportation  of  U.S.  Department  of 
Defense  cargo  moving  in  foreign 
conunerce  under  terms  and  conditions 
negotiated  and  approved  by  the  Military 
Transportation  Management  Command 
and  published  in  a  universal  service 
contract.  An  exact  copy  of  the  imiversal 
service  contract,  including  any 
amendments  thereto,  shall  be  filed  with 
the  Commission  as  soon  as  it  becomes 
available. 

(c)  Inclusion  of  excepted  or  exempted 
matter.  (1)  The  Commission  will  not 
accept  for  filing  service  contracts  which 
exclusively  concern  the  commodities  or 
services  listed  in  paragraph  (a)  or  (b)  of 
this  section. 

(2)  Service  contracts  filed  with  the 
Commission  may  include  the 
commodities  or  services  listed  in 
paragraph  (a)  or  (b)  of  this  section  only 
if: 

(i)  There  is  a  tariff  of  general 
applicability  for  the  transportation, 
which  contains  a  specific  commodity 
rate  for  the  commodity  or  service  in 
question;  or 

(ii)  The  service  contract  itself  sets 
forth  a  rate  or  charge  which  will  be 
applied  if  the  contract  is  canceled,  as 
defined  in  §  530.10(a)(3). 

(d)  Waiver.  Upon  filing  a  service 
contract  pursuant  to  paragraph  (c)  of 
this  section,  the  service  contract  shall  be 
subject  to  the  same  requirements  as 
those  for  service  contracts  generally. 

7.  Amend  Appendix  A  to  part  530  by 
revising  the  introductory  text,  paragraph 
A  under  the  heading  Registration,  Log- 
On  ID  and  Password,  and  by  adding 
paragraph  D  under  the  same  heading  to 
read  as  follows: 

Appendix  A — Instructions  for  the 
Filing  of  Service  Contracts 

Service  contracts  shall  be  filed  in 
accordance  with  one  of  the  methods 
described  in  this  Appendix,  at  the  filer's 
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Carriers,  conferences,  and  agreements 
y  be  registered  to  file  in  one  system 
icular  time.  Publishers  may  be 
register  >d  in  both  systems,  but  must  file  each 
carrier,  conference  or  agreement  service 
contracts  into  only  one  system. 

/.  Regisiration,  Log-On  ID  and  Password 

A.  To  register  for  filing,  a  carrier, 
conference,  agreement  or  publisher  must 
submit  he  Service  Contract  Registration 
Form  (F  Drm  FMC-83)  to  BTCL.  A  separate 
Service  Contract  Registration  Form  is 
requiree  for  each  individual  that  will  file 
service  :ontracts.  However,  each  organization 
certifiec  prior  to  May  1, 1999  to  perform 
batch  fi  ing  of  Essential  Terms  Publications 
in  the  C  jmmission's  former  Automated  Tariff 
Filing  Ii  formation  ("ATFI")  system,  will  be 
issued  a  new  log-on  ID  and  password  for 
access  td  file  service  contracts.  Filers  who 
wish  a  t  lird  party  (publisher)  to  file  their 
service  (  ontracts  must  so  indicate  on  Form 
FMC-83.  Authority  for  organizational  filing 
can  be  ti  ansferred  by  submitting  an  amended 
registrat  on  form  requesting  the  assignment 
of  a  new  log-on  ID  and  password.  The 
original  og-on  ID  will  be  canceled  when  a 
replacen  lent  log-on  ID  is  issued. 
*         *         *         * 

D.  A  cirrier,  conference,  or  agreement  may 
be  regist  ;red  to  file  its  service  contracts  in 
only  one  of  the  Commission's  filing  systems 
at  any  gi  /en  time.  A  publisher  which  files  on 
behalf  o|  many  carriers,  conferences  or 

may  be  registered  to  file  into  both 
simultaneously,  however,  each  of  its 
^rvice  contracts  must  be  filed  in 
system.  For  example,  a  publisher 
for  carrier  X  and  conference  Y  may 
carrier  X's  service  contracts  into  the 
(internet-based)  filing  system,  and 
conference  Y's  service  contracts  into 
2  (dial-up)  filing  system,  but 
some  of  carrier  X's  service 
in  the  option  1  filing  system  and 
(  arrier  X's  service  contracts  in  the 
Filing  system. 


ic  n 
fie; 


By  the  Commission. 
Bryant  L.  VanBralde, 

Secretary. 

[FR  Doc.  99-11058  Filed  4-29-99;  4:01  pm] 

BILUNG  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  535  and  572 

[Docket  No.  98-26] 

Ocean  Common  Carrier  and  Marine 
Terminal  Operator  Agreements  Subject 
to  the  Shipping  Act  of  1984;  Correction 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule;  correction. 

summary:  The  Federal  Maritime 
Commission  published  in  the  Federal 
Register  of  March  8,  1999,  a  final  rule 
amending  its  regulations  governing 
agreements  among  ocean  common 
carriers  and  marine  terminal  operators 
to  reflect  changes  made  to  the  Shipping 
Act  of  1984  by  the  Ocean  Shipping 
Reform  Act  of  1998.  Inadvertently, 
internal  references  to  part  572  were  not 
revised  to  reflect  the  redesignation  of 
that  part  as  part  535.  In  addition, 
amendment  to  a  section  heading  was 
overlooked  in  the  instructions. 
DATES:  Effective  on  May  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  St.,  NW.,  Room  1046, 
Washington,  DC  20573-0001,  (202)  523- 
5725,  E-mail:  secretary@fmc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission 
published  in  the  Federal  Register  of 
March  8,  1^99,  a  final  rule  amending  its 


regulations  governing  agreements 
among  ocean  common  carriers  and 
marine  terminal  operators  to  reflect 
changes  made  to  the  Shipping  Act  of 
1984  by  the  Ocean  Shipping  Reform  Act 
of  1998.  Inadvertently,  internal 
references  to  part  572  were  not  revised 
to  reflect  the  redesignation  of  that  part 
as  part  535.  In  addition,  amendment  to 
the  section  heading  for  §  535.301  was 
overlooked  in  the  instructions. 

In  Docket  No.  98-26,  published  on 
March  8,  1999,  (64  FR  11236)  make  the 
following  corrections: 

26.  In  redesignated  part  535  and  the 
appendices  to  the  part,  revise  all 
references  to  sections  in  part  572  to 
reflect  redesignation  as  part  535. 

1.  On  page  11242.  in  the  first  column, 
correct  the  section  heading  of  §  535.301 
to  read:  "§  535.301  Exemption 
procedures." 

2.  On  page  11244,  in  the  third  column 
after  §  535.803.  add  amendatory 
instructions  25  and  26  to  read  as 
follows: 

25.  In  Appendices  A  &  B  to 
redesignated  part  535,  revise  the 
references  in  the  first  column  to  read  as 
shown  in  the  second  colunm  wherever 
they  occiir: 


Remove 

Add 

572.104(y) 

572.104(bb)  

572.104(cc)  

572.104(dd)  

572.104(hh)  

572.104(kk)  

535.104(x). 

535.104(aa). 

535.104(bb). 

535.104(00). 

535.104(gg). 

535.104(jj). 

Bryant  L.  VanBrakle. 

Secretary. 

[FR  Doc.  99-10897  Filed  5-3-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Chapter  I 
[Docket  98-085-1] 
RIN  0579-AB09 

Aquaculture:  Farm-Raised  Fin  Fish 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking  and  request  for  comments. 

SUMMARY:  We  are  considering 
establishing  programs  and  regulations 
for  farm-raised  fin  fish.  A  national 
program  could  help  protect  the  health  of 
farm-raised  fin  fish,  help  producers  of 
farm-raised  fin  fish  meet  international 
trade  requirements,  and  help  encourage 
international  trade  in  U.S.  aquaculture 
products.  We  are  asking  for  comments 
on  whether  we  should  establish  such 
programs  and,  if  so,  the  type  and  extent 
of  the  programs.  We  are  also  asking  for 
comments  on  whether  to  use  negotiated 
rulemaking  to  develop  regulations  for 
any  programs  that  we  may  establish. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
6,  1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  yoiu^  comment  to  Docket 
No.  98-085-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comments  refer  to  Docket  No.  98-085- 
1.  Comments  received  may  be  inspected 
at  USDA.  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Otis  Miller,  Jr.,  National  Aquaculture 
Coordinator,  National  Animal  Health 
Programs.  VS,  APHIS,  4700  River  Road 


Unit  43.  Riverdale.  MD  20737-1231, 
(301) 734-6954. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  United  States  Department  of 
Agricultm'e  (USDA)  has  received  21 
petitions  asking  us  to  promulgate 
animal  health  regulations  and  perhaps 
other  regulatory  programs  to  deal  with 
farm-raised  fin  fish  as  livestock.  These 
petitions  are  from  State  farm  bureaus, 
industry  associations,  individual 
producers.  State  officials,  and 
businesses  that  serve  aquaculture 
industries. 

One  petition  requested  that  we  define 
domesticated  farm-raised  fish  as 
livestock  "so  that  USDA  can  provide 
fanners  with  needed  services  identical 
to  those  received  by  other  American 
farm  raised  animals." 

Most  of  the  petitions  we  have 
received  addressed  only  farm-raised  fin 
fish.  However,  several  addressed  a 
broader  range  of  aquatic  species.  One 
letter  stated  that  we  should  recognize 
the  entire  industry — "clams,  aquatic 
plants,  alligators,  tropical  fish,  and  fish 
raised  for  human  consumption" — as 
"general  farming."  One  stated  that  we 
should  define  "farmed  aquatic  animals, 
such  as  fish  and  shrimp,"  as  livestock. 
Another  asked  us  to  define 
"domesticated  farm-raised  fish  and 
shellfish"  as  livestock.  Other  letters 
suggested  that  we  consider  domestically 
raised  fish  and  shellfish  as  livestock, 
and  stated  that  "[ajquatic  farmers  are  a 
diverse  group  growing  a  number  of 
species  of  fish,  crustaceans,  and 
moUusks." 

The  petitioners  are  concerned  mainly 
with  receiving  the  same  services  that 
domestic  producers  of  livestock  receive 
for  animals  moving  in  interstate  and 
foreign  commerce.  Examples  are 
diagnostic  and  certification  services, 
protecting  the  industry  by  preventing 
importation  of  pests  and  diseases,  and 
supporting  commerce  by  simplifying 
interstate  movement  (now.  each  State 
sets  its  own  requirements). 

Based  on  the  petitions,  it  is  difficult 
for  us  to  determine  what  segments  of  the 
aquacult'ore  industry  want  services  and 
exactly  what  sevices  they  want.  It  is  also 
difficult  to  determine  what  the  different 
petitioners  want  to  accomplish  by 
inviting  Federal  regulation. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 


authorized  to  regulate  to  protect  the 
health  of  livestock  and  poultry  in  the 
United  States.  We  have  many  regulatory 
programs  covering  poultry,  horses, 
swine,  cattle,  and  other  livestock.  Ouj 
regulatory  programs  also  cover  animals 
that  could  transmit  diseases  or  pests  of 
livestock  or  poultry.  Our  programs  for 
"traditional"  livestock  are  intended  to: 
(1)  Prevent  the  importation  of  diseases 
and  pests;  (2)  regulate  interstate 
movement  in  a  uniform  manner;  (3) 
provide  diagnostic  laboratory  services; 
(4)  regulate  vaccines  and  biologic 
reagents  used  in  animals;  and  (5)  control 
and/or  eradicate  diseases  and  pests 
already  found  in  the  United  States. 

Based  on  the  petitions  we  have 
received,  we  are  considering  whether  to 
expand  services  to  farm-raised  fin  fish. 
We  already  provide  some  services  to 
aquaculture  industries.  Specifically,  we 
provide  laboratory  diagnostic  services, 
endorse  export  health  certificates  for 
aquatic  animals  and  aquatic  animal 
products,  and  license  vaccines  and 
biologic  reagents  for  use  in  aquatic 
animals.  We  also  control  damage  done 
by  wild  birds  and  other  animals  to 
farmed  aquatic  animals.  Some  of  these 
services  are  paid  for  through  user  fees 
and  cooperative  agreements.  If  we  were 
to  offer  additional  services  and 
programs,  we  would  need  funds  to  pay 
for  them.  We  are  interested  in  comments 
on  how  such  services  and  programs 
should  be  funded. 

What  Programs  and  Regulations  Should 
We  Establish? 

Before  we  decide  whether  to  propose 
regulations  covering  farm-raised  fin  fish, 
we  want  the  views  and 
recommendations  of  all  interested 
persons  on  the  following  specific  issues: 

1 .  We  have  received  petitions  to 
promulgate  rules  and  regulations 
concerning  domesticated  farm-raised  fin 
fish.  However,  as  many  of  the  petitions 
acknowledge,  U.S.  aquaculture 
industries  include  more  than  just 
domesticated  fin  fish.  Letters  referred 
not  only  to  fish,  but  to  clams,  alligators, 
tropical  fish  (for  aquariums),  fish  raised 
for  human  consumption,  shrimp, 
moUusks,  and  crustaceans.  Should  we 
consider  regulating  only  domesticated 
farm-raised  fin  fish,  or  should  we 
consider  regulating  other  aquatic 
animals  as  well?  If  we  should  consider 
a  broader  regulatory  program,  what 
species  should  we  include,  and  why? 
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2.  Vie  already  provide  some  services 
to  aquaculture  industries.  We  provide 
labora  tory  diagnostic  services,  endorse 
export  health  certificates  for  aquatic 
animals  and  aquatic  animal  products, 

cense  vaccines  and  biologic 
ks  for  use  in  aquatic  animals.  We 
introl  damage  done  by  wild  birds 
ler  animals  to  farmed  aquatic 
anima  s.  Should  we  expand  the  range  of 
our  sei  vices?  If  we  expand  our  services 
to  aqu  iculture  industries,  what  new  or 
additic  mal  services  should  we  consider 
provid  ing? 

3.  W  e  ciurently  regulate  the 

imporl  ation  of  livestock  and  poultry  and 
livestock  and  poultry  products.  These 
regulal  ions  are  designed  to  prevent 
diseases  and  pests  of  livestock  and 
poultr  ■  from  being  introduced  into  the 
United  States.  Should  we  consider 
adoptii  ig  regulations  to  prevent  the 
introdi  iction  of  diseases  and  pests  of 
aquatic  animal  species?  If  so,  should  the 
regulat  ions  be  similar  to  those  we  have 
for  livestock  and  poultry?  If  not,  how 
should  the  regulations  be  different? 

4.  Wi !  work  closely  with  industry  and 
State  r<  presentatives  to  administer 
many  c  f  our  current  disease  control 
programs.  For  example,  we  work  with 
industi  y  and  State  representatives  to 
control  and  eradicate  brucellosis, 
tuberci  losis.  and  other  livestock 
diseases.  If  we  develop  any  regulatory 
prograiis  for  aquatic  animal  species, 
what  fo  rm  should  our  cooperation  take? 

5.  W(i  ciurently  regulate  the  interstate 
movement  of  livestock  and  poultry  and 
livestoc  k  and  poultry  products.  These 
regulati  ons  are  designed  to  prevent 
disease ;  and  pests  of  livestock  and 
poultry  from  being  spread  within  the 
United  States.  Currently,  we  administer 
several  voluntary  programs  designed  to 
help  pr  )ducers  control  and  eliminate 
certain  diseases  in  their  livestock.  The 
goal  of  hese  programs  is  to  eliminate 
sources  of  infection,  while  helping 
produce  rs  improve  their  stock.  For 
exampli  t,  we  have  a  program  covering 
scrapie  ;n  sheep  and  goats  called  the 
Volunta  ry  Scrapie  Flock  Certification 
Progran  .  Should  we  consider  adopting 
regulati  ins  to  prevent  the  interstate 
spread  (if  diseases  and  pests  of  any 
aquatic  species?  If  we  were  to  adopt 
regulati  )ns  covering  interstate 
movem(  mt  of  any  aquatic  animal 
species,  should  we  include  voluntary 
progran  s  to  help  producers  control  and 
elimina  e  certain  diseases?  If  so,  what 
species  ind  diseases  should  be  covered? 
What  sh  ould  we  include  in  such 
program  s? 


How 

De 
can  be 


Shbuld  We  Conduct  Rulemaking? 

Devel  )ping  a  new  regulatory  program 
vpry  complicated.  It  is  important 


that  we  establish  reasonable  goals  and 
adopt  workable  programs  to  achieve 
them.  We  will  need  to  collect  reliable 
information  on  the  costs  and  benefits  of 
any  program.  Public  participation  and 
input  in  the  rulemaking  process  is  vital 
to  success. 

In  the  rulemaking  process,  we  can 
either  draft  proposed  regulations 
ourselves  or  use  negotiated  rulemaking 
to  develop  the  proposals.  In  negotiated 
rulemaking,  an  agency  brings  together 
the  groups  that  are  interested  in  or 
would  be  affected  by  proposed 
regulations.  Working  together,  agency 
employees  and  representatives  of 
interested  and  affected  groups  negotiate 
the  text  of  a  draft  proposed  rule. 

Whether  we  draft  a  proposed  rule 
ourselves,  or  use  negotiated  rulemaking, 
later  steps  in  the  rulemaking  process 
would  be  the  same.  We  would  publish 
any  proposed  rule  in  the  Federal 
Register,  including  an  analysis  of  the 
costs  and  benefits,  and  invite  the  public 
to  submit  comments.  After  reviewing  all 
the  comments  we  receive,  we  would 
decide  upon  what  further  action  to  take. 

Therefore,  we  are  asking  for 
comments  from  interested  persons 
regarding  the  desirability  of  using  a 
negotiated  rulemaking  process  should 
we  decide  to  proceed  with  rulemaking 
affecting  farm-raised  fin  fish  or  other 
aquatic  animals. 

Authority:  5  U.S.C.  5542;  7  U.S.C.  147b;  21 
U.S.C.  lll-114a,  114b-114c,  114h,  115,  117- 
130,  134.  134(a)-134(h).  135a,  136,  and  136a; 
7  CFR  2.22.  2.80.  and  371.2(d). 

Done  in  Washington.  DC.  this  28  day  of 
April  1999. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  99-11130  Filed  5-3-99;  8:45  am) 

BILUNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  32 
[Docket  No.  PRM-32-5] 

Metabolic  Solutions,  Inc.;  Receipt  of 
Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Petition  for  rulemaking;  Notice 
of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  dated  March  5,  1999, 
filed  by  Metabolic  Solutions,  Inc. 
(petitioner).  The  petition  has  been 


docketed  by  the  Commission  and  has 
been  assigned  Docket  No.  PRM-32-5. 
The  petitioner  is  requesting  that  the 
NRC  regulations  be  amended  to  extend 
a  regulatory  distribution  exemption  to 
the  petitioner's  product,  an 
"Erythromycin  Breath  Test."  That  test 
uses  a  three-microcurie  dose  of  carbon- 
14  (Cl4)-erythromycin  to  measure  the 
rate  of  drug  metabolism  in  the  human 
liver.  Current  NRC  regulations  permit 
distribution  of  radioactive  drug  capsules 
that  contain  one  microcurie  of  Cl4-urea 
to  persons  exempt  ft-om  licensing.  Dose 
regulations  also  permit  any  person 
exempt  from  the  requirements  of  a 
license  to  use  the  capsules  for 
diagnostic  tests  in  humans.  The 
petitioner  believes  that  exempting  the 
Cl4-erythromycin  from  regulatory 
control  would  make  the  breath  test  more 
widely  available  and  reduce  the  costs  of 
clinical  trials  without  increasing  the 
radiation  risk  to  the  public. 
DATES:  Submit  comments  by  July  20, 
1999.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike.  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher. 
(301)  415-5905  (e-mail:  CAG@nrc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7162  or  Toll  Free: 
1-800-368-5642  or  E-mail: 
DLM1@NRC.GOV. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  2,  1997  (62  FR  63634), 
the  NRC  published  a  final  rule  in  the 
Federal  Register  that  permitted  the 
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distribution  of  radioactive  drug  capsules 
that  contain  one  microcurie  of  carbon- 
14  (Cl4)-urea  to  persons  exempt  from 
licensing.  The  rule  added  10  CFR  30.21 
entitled,  "Radioactive  drug:  Capsules 
containing  carbon-14  urea  for  "in  vivo" 
diagnostic  use  for  humans,"  and  10  CFR 
32.21  entitled,  "Radioactive  drug: 
Manufacture,  preparation,  or  transfer  for 
commercial  distribution  of  capsules 
containing  carbon-14  urea  each  for  "in 
vivo"  diagnostic  use  for  humems  to 
persons  exempt  from  licensing; 
Requirements  for  a  license."  The  rule 
became  effective  on  January  2,  1998. 

On  March  12,  1999,  the  Nuclear 
Regulatory  Commission  received  a 
petition  for  rulemaking  submitted  by  the 
petitioner.  Metabolic  Solutions,  Inc..  a 
biomedical  firm  located  in  Nashua,  New 
Hampshire.  The  petitioner  requests  that 
the  NRC  extend  the  regulatory 
distribution  exemption  for  one 
microcurie  of  Cl4  urea  to  include  an 
"Erythromycin  Breath  Test"  being 
developed  by  the  petitioner  that 
contains  a  three-microcurie  dose  of  Cl4- 
erythromycin.  To  do  this,  NRC  would 
have  to  amend  its  regulations  pertaining 
to  the  manufacture,  distribution,  and 
use  of  radioactive  drugs  in  10  CFR  Parts 
30  and  32. 

The  breath  test  is  a  tool  used  by 
researchers  and  physicians  in  the 
clinical  study  phases  of  drug  research 
studies.  The  petitioner  states  that  the 
erj^thromycin  breath  test  measures  the 
in  vivo  activity  of  a  liver  microsomal 
cytochrome  P450  enzyme,  CYP3A4,  that 
metabolizes  about  40  to  50%  of  all  drugs 
in  the  body.  This  test  is  currently  used 
in  clinical  research  studies  to  help 
determine  the  safety  of  new  drugs. 
Specifically,  the  test  measures  the  effect 
that  drugs  have  on  the  CYP3A4  enzyme 
system,  potential  interactions  with  other 
co-administered  drugs  on  the  enzyme 
system,  and  the  range  of  safe  drug 
tolerance  within  a  population.  The 
petitioner  believes  that  dosimetry 
information  for  the  exempted  Cl4-urea 
will  be  very  similar  to  the  results  for  the 
Cl4-erythromycin. 

According  to  the  petitioner, 
exempting  the  Cl4-erythromycin  from 
"regulatory  control"  would  make  the 
breath  test  more  widely  available  and 
lower  the  costs  of  clinical  trials.  Also, 
the  petitioner  has  concluded  that  the 
exemption  would  not  present  a 
radiation  risk  to  the  general  public  any 
higher  than  the  risk  associated  with  the 
distribution  exemption  for  drug 
capsules  that  contain  one  microcurie  of 
Cl4-iu'ea.  (Note:  The  Commission  has 
not  exempted  the  Cl4-urea  radioactive 
drug  from  "regulatory  control."  NRC 
requires  the  manufacturer  and 
distributor  to  have  an  NRC  license  that 


authorizes  the  manufacture  or 
distribution  of  the  product  to  "persons 
exempt"  from  licensing  under  10  CFR 
30.21  or  an  equivalent  regulation  of  an 
Agreement  State.)  The  NRC  has 
determined  that  the  petition  meets  the 
threshold  sufficiency  requirements  for  a 
petition  for  rulemaking  under  10  CFR 
2.802.  The  petition  has  been  docketed  as 
PRM-32-5.  The  NRC  is  soliciting  public 
comment  on  the  petition  for  rulemaking. 

Discussion  of  the  Petition 

The  petitioner  believes  that  the  NRC 
regulations  codified  at  10  CFR  parts  30 
and  32  extend  a  regulatory  exemption 
for  drug  capsules  that  contain  one 
microcurie  of  C-14  urea.  According  to 
the  petitioner,  this  exemption  should  be 
extended  to  its  erythromycin  breath  test 
(ERMBT).  In  support  of  this  request,  the 
petitioner  contends  that  the  dosimetry 
information  for  the  exempted  Cl4-urea 
capsules  will  be  very  similar  to  that  for 
the  ERMBT.  The  petitioner  has  provided 
supporting  documentation  for  its 
position  (Exhibit  A)  entitled, 
"Dosimetry  of  Cl4-Erythromycin." 
Additional  supporting  documentation 
(Exhibit  B),  includes:  information 
related  to  the  trademark,  chemical 
ingredients,  pharmacology,  clinical 
safety,  contraindications,  adverse 
reactions,  dosimetry,  drug  storage  and 
stability,  manufacturing  procedures, 
analysis  methodology  and  quality 
assurance  procedures  associated  with 
the  ERMBT. 

The  petitioner  explains  that  ERMBT 
dosimetry  data  has  not  been  collected  in 
humans  because  it  predates  FDA 
regulations  that  govern  disposition  and 
metabolism  data.  In  the  study  cited  by 
the  petitioner,  dosimetry  calculations 
were  based  on  data  collected  from 
intravenous  administration  of  Cl4- 
erythromycin  in  10  male  rats.  The  study 
found  that  in  male  rats  the  Cl4- 
erythromycin  rapidly  metabolized  in  the 
liver  and  that  the  resulting  metabolite 
was  excreted  in  bile.  The  petitioner 
indicates  that  the  study  also  found  that 
most  radioactivity  resulting  from 
administration  of  the  Cl4-erythromycin 
in  male  rats  was  either  exhaled  or 
excreted.  The  study  also  indicated  a 
general  distribution  of  radioactivity  in 
various  tissues  of  male  rats  after  Cl4- 
erythromycin  administration.  The 
highest  concentrations  were  present  in 
the  liver,  spleen,  pancreas,  kidney, 
adrenal  and  submaxillary  glands,  lungs, 
and  intestinal  tract.  Lower  amounts  of 
radioactivity  were  found  in  the  skin,  fat, 
and  brain. 

The  rat  intracellular  distribution 
studies  concluded,  petitioner  states,  that 
erythromycin  and  its  metabolites  were 
capable  of  entering  various  cellular 


components  of  the  liver.  The  studies 
also  indicated  that  the  Cl4- 
erythromycin  dose  emits  beta  radiation 
to  exposed  individuals.  The  Oak  Ridge 
Institute  for  Science  and  Education, 
Radiation  Dose  Information  Center 
Radiation  calculated  dose  estimates  for 
humans  administered  Cl4- 
erythromycin.  These  estimates  are  based 
on  data  gathered  in  rats  and  are 
described  in  Appendix  1  of  Exhibit  A 
attached  to  the  petition  for  rulemaking. 
The  petitioner  indicates  that  data  was 
extrapolated  to  humans  using  a  weight- 
based  extrapolation  method  where 
possible. 

The  petitioner  believes  that  the 
information  presented  in  Appendix  2  of 
Exhibit  A  indicates  that  the  effective 
dose  equivalent  from  the  ERMBT  dose 
(i.e.  2.1  millirem)  is  comparable  to  about 
one-fourth  of  a  chest  X-ray  and  is 
significantly  lower  than  other  nuclear 
medicine  tests.  Estimated  human  organ 
radiation  exposures  are  presented  in 
Appendix  3  of  Exhibit  A  The  highest 
calculated  organ  doses  to  humans  from 
a  three  microciuie  dosage  of  C14- 
erythromycin  are  2.8  millirem  to  the 
ovaries.  2.3  millirem  to  the  gallbladder, 
1.47  millirem  to  the  small  intestine,  and 
0.6  millirem  to  the  urinary  bladder  wall. 

In  Exhibit  B.  the  petitioner  notes  that 
the  ERMBT  dose  has  been  administered 
to  patients  since  1988  at  the  University 
of  Michigan  Medical  Center.  Although  a 
few  individuals  reported  a  metallic  taste 
in  their  mouths  immediately  after 
ingestion,  no  adverse  reactions  have 
been  experienced  or  reported. 

Because  the  product  is  used  as  a 
research  tool,  users  of  the  test  must 
receive  approval  from  Investigational 
Review  Boards  to  administer  the 
ERMBT  dose  in  clinical  research 
studies.  The  petitioner  states  that  these 
studies  have  found  that  allergic 
reactions  to  erythromycin  are  very  rare. 
The  studies  also  found  that 
gastrointestinal  side  effects  due  to  the 
erythromycin,  such  as  abdominal  pain, 
cramping,  and  mild  nausea  are  the  most 
common  adverse  reactions  and  are 
erythromycin  dose  related.  According  to 
the  studies,  adverse  effects  are  relatively 
infrequent  in  erythromycin  doses  that 
contain  less  than  one  gram  of 
erythromycin.  The  petitioner  notes  that 
the  ERMBT  dose  contains  less  than  0.05 
milligrams  and  that  no  adverse  effects 
have  occurred  with  this  dose  amount. 

According  to  the  petitioner,  the 
ERMBT  is  currently  used  only  by 
researchers  and  physicians  who  can 
access  a  site  that  has  obtained  an  NRC 
license  to  handle  radio  pharmaceuticals. 
The  petitioner  states  that  it  is  often 
inconvenient  to  use  a  Cl4  product.  As 
stated  by  the  petitioner,  many  clinical 
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drug  studies  occur  in  physicians'  offices 
where  Jiere  is  either  a  total  ban  on 
radioa(  tivity  or  the  facilities  do  not 
possess  a  license  to  use  radioactive 
substances.  The  petitioner  contends  that 
the  market  size  for  the  ERMBT  is  much 
than  that  of  the  exempted  urea 
test.  Estimates  by  the  petitioner  are  that 
less  than  10,000  patients  would  receive 
the  ERlflBT  between  two  to  five  times  in 
studies  each  year  (less  than 
tests).  The  petitioner  states  that 


clinica 
100,00( 


the  Cl4-urea  test  encompassed  600,000 


people 


ivho  could  be  tested  two  or  three 


times  including  diagnosis  and  follow-up 
testing.  Without  a  regulatory  exemption, 
the  petitioner  believes  that  the  market 
size  woiild  be  too  small  to  be 
economically  feasible  to  pursue  FDA 
approvi  1  for  the  use  of  the  ERMBT. 

The  Pet  itioner's  Conclusions 

The  petitioner  concludes  that 
dosimetry  information  of  the  Cl4- 
erythromycin  will  be  very  similar  to  that 
of  the  e:  tempted  Cl4-urea.  Also,  the 
petition  sr  concludes  that  exempting  the 
Cl4-eryiiromycin  from  regulatory 
control  vill  make  the  ERMBT  more 
widely  available  and  reduce  clinical 
trial  exj  enses.  Lastly,  the  petitioner 
conclud  Bs  that  the  exemption  would  not 
present  i  radiation  risk  to  the  general 
public  a  ny  higher  than  the  risk 
associat  jd  with  the  distribution 
exempt!  an  for  drug  capsules  that 
contain  ane  microcurie  of  Cl4-urea. 


SIC  C  ode 


8011  .... 

8051  .... 

8052  .... 

8062  .... 

8063  .... 
8069  .... 
8071  .... 
8082  .... 

8092  .... 

8093  .... 
8099  .... 


For 


SlCCxte 


8021 
8031 
8041 
8042 
8043 
8049 
8059 
8072 


The  petitioner  requests  that  the  NRC 
grant  a  regulatory  distribution 
exemption  for  the  ERMBT  similar  to  the 
current  exemption  for  Cl4-urea 
capsules.  This  would  require  amending 
the  regulations  pertaining  to  use  of 
radioactive  drugs  in  10  CFR  Parts  30 
and  32. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April,  1999. 

For  the  Nuclear  Regulatory  Commission. 

Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

(PR  Doc.  99-11110  Filed  5-3-99;  8:45  am) 

BILUNQ  CODE  7590-01-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards;  Health 
Services  Industries 

agency:  Small  Business  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  proposing  to 
increase  the  size  standards  for  eleven  of 
the  nineteen  industries  under  Standard 
Industrial  Classification  (SIC)  Major 
Group  80,  Health  Services.  The  current 
size  standard  is  $5  million  in  average 
annual  receipts  for  all  health  services 
industries.  Depending  on  the  industry, 
the  proposed  size  standards  are  $7.5 


million.  $10  million,  or  $25  million. 
The  proposed  revisions  are  being  made 
to  better  define  the  size  of  business  in 
those  industries  that  the  SBA  believes 
should  be  eligible  for  Federal  small 
business  assistance  programs. 

DATES:  Submit  comments  on  or  before 
July  6,  1999. 

ADDRESSES:  Send  comments  to  Gary  M. 
Jackson.  Assistant  Administrator  for 
Size  Standards.  409  3rd  Street,  SW.. 
Mail  Code  6880,  Washington  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  N.  Ray,  Office  of  Size  Standards, 
(202) 205-6618. 

SUPPLEMENTARY  INFORMATION:  The  SBA 
has  historically  applied  a  common  size 
standard  for  all  industries  under  SIC 
Major  Group  80,  Health  Services.  The 
current  size  standard  of  $5  million  for 
all  nineteen  SIC  codes  in  this  major 
group  was  established  on  April  22, 1994 
(58  FR  16513).  at  which  time  it  was 
increased  from  $3.5  million.  In  response 
to  requests  from  Federal  agencies  and 
small  businesses,  the  SBA  analyzed  the 
size  standards  for  the  health  services 
industries  and,  on  the  basis  of  that 
review,  believes  that  size  standards 
higher  than  $5  million  should  be 
established  for  eleven  of  the  nineteen 
SIC  codes  in  the  health  services 
industries.  The  table  below  lists  the 
health  services  industries  for  which  the 
SBA  is  proposing  revised  size  standards: 


Industry 


Offices  and  Clinics  of  Doctors  of  Medicine 

Skilled  Nursing  Care  Facilities  

Intermediate  Care  Facilities  

General  Medical  and  Surgical  Hospitals  .... 

Psychiatric  Hospitals  , 

Specialty  Hospitals,  Except  Psychiatric 

Medical  Laboratories 

Home  Health  Care  Services  

Kidney  Dialysis  Centers 

Specialty  Outpatient  Facilities,  N.E.C  

Health  and  Allied  Services,  N.E.C 


Proposed  size 

standard 
(millions  of  dol- 
lars) 


$7.5 

10.0 

7.5 

25.0 

25.0 

25.0 

10.0 

10.0 

25.0 

7.5 

7.5 


t  le  following  eight  health  services  industries,  the  SBA  believes  the  current  $5  million  is  appropriate: 


Industry 


Offices  and  Clinics  of  Dentists 

Offices  and  Clinics  of  Doctors  of  Osteopathy 

Offices  and  Clinics  of  Chiropractors  

Offices  and  Clinics  of  Optometrists  

Offices  and  Clinics  of  Podiatrists  

Offices  and  Clinics  of  Health  Practitioners,  N.E.C. 

Nursing  and  Personal  Care  Facilities,  N.E.C 

Dental  Laboratories 


Size  standard 
(millions  of  dol- 
lars) 


$5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
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Below  is  a  discussion  of  the  SBA's 
size  standards  methodology  and  the 
analyses  leading  to  the  proposed  size 
standards.  As  part  of  this  discussion,  the 
SEA  will  explain  why  it  has  decided  to 
retain  the  $5  million  size  standard  for 
eight  of  the  health  services  industries. 
SBA  also  discusses  its  analysis  to 
determine  whether  any  firm  imder  a 
proposed  size  standard  would  be 
considered  dominant  within  an 
industry.  This  is  followed  by  a 
discussion  of  an  alternative  size 
standard  approach  considered  by  SBA. 

Size  Standards  Methodology 

In  considering  the  appropriateness  of 
a  size  standard  the  SBA  evaluates  the 
structural  characteristics  of  an  industry 
and  the  participation  of  small 
businesses  in  SBA  programs.  For  the 
analysis  of  the  size  standards  for  the 
health  services  industries,  five 
evaluation  factors  describing  the 
structural  characteristics  of  an  industry 
and  small  business  participation  in  SBA 
programs  were  assessed.  These 
evaluation  factors  were:  (1)  Average  firm 
size,  (2)  distribution  of  firms  by  size,  (3) 
start-up  costs,  (4)  industry  competition, 
and  (5)  the  competition  for  Federal 
procurements.  The  SBA  generally 
considers  these  five  to  be  the  most 
important  evaluation  factors  in 
establishing  or  revising  a  size  standard 
for  an  industry.  It  will  consider  and 
evaluate  other  information  shown  to  be 
relevant  to  the  decision  on  the  size 
standard.  Below  is  a  brief  description  of 
the  five  evaluation  factors. 

1 .  Average  firm  size  is  total  industry 
revenues  (or  number  of  employees) 
divided  by  the  total  number  of  firms 
operating  in  the  industry.  If  an  industry 
has  an  average  firm  size  significantly 
higher  than  the  average  firm  size  of  a 
group  of  comparative  industries  (in  this 
case,  industries  with  the  anchor  size 
standard  of  $5  million  in  revenues),  this 
fact  may  support  establishing  a  higher 
size  standard  than  the  one  in  effect  for 
the  group  of  related  industries. 
Conversely,  data  showing  an  industry 
with  a  lower  average  firm  size  relative 
to  the  related  group  of  industries  tends 
to  support  a  lower  size  standard. 

2.  The  distribution  of  firms  by  size 
examines  the  proportion  of  industry 
sales,  employment,  or  other  economic 
activity  accounted  for  by  firms  of 
different  sizes  in  an  industry.  If  the 
preponderance  of  an  industiy's  output 
is  by  smaller  firms,  this  may  support  a 
low  size  standard.  The  opposite  is  the 
case  for  an  industry  in  which  the 
distribution  of  firms  indicates  that 
output  is  concentrated  among  the  largest 
firms  in  an  industry. 


3.  Start-up  costs  affect  a  firm's  initial 
size  because  entrants  into  an  industry 
must  have  sufficient  capital  to  start  a 
viable  business.  To  the  extent  that  firms 
in  an  industry  have  greater  start-up 
capital  requirements  than  firms  in  other 
industries,  the  SBA  is  justified  in 
considering  a  higher  size  standard.  As  a 
proxy  measure  for  start-up  costs,  SBA 
examines  the  average  level  of  assets  for 
firms  in  an  industry.  An  industry  with 
a  relatively  high  level  of  average  assets 
per  firm  as  compared  with  the  average 
assets  per  firm  of  the  group  of 
comparative  industries  with  $5  million 
size  standards  is  likely  to  be  a  capital 
intensive  industry  in  which  start-up 
costs  tend  to  be  higher  for  firms  entering 
the  industry.  For  those  types  of 
industries,  that  circumstance  may 
support  the  need  for  a  relatively  high 
size  standard. 

4.  The  SBA  assesses  industry 
competition  by  measuring  the 
proportion  or  share  of  industry  sales 
obtained  by  firms  above  a  relatively 
large  firm  size.  In  this  proposed  rule, 
SBA  analyzes  the  proportion  of  industry 
sales  generated  by  the  four  largest  firms 
in  an  industry — generally  referred  to  as 
the  "four-firm  concentration  ratio."  If  a 
significant  proportion  of  economic 
activity  within  an  industry  is 
concentrated  among  a  few  relatively 
large  producers,  SBA  tends  to  set  a 
higher  size  standard  to  assist  firms  in  a 
broader  size  range  to  compete  with 
firms  that  are  clearly  dominant  in  the 
industry. 

5.  Competition  for  Federal 
prociuements.  The  SBA  also  evaluates 
the  impact  of  a  size  standard  on  its 
programs  and  other  applications  of  size 
standards  to  determine  whether  small 
businesses  defined  under  the  existing 
size  standard  are  receiving  a  reasonable 
level  of  assistance.  This  assessment 
meunly  focuses  on  the  proportion  or 
share  of  Federal  contract  dollars 
awarded  to  small  businesses.  In  general, 
the  lower  the  share  of  Federal  contract 
dollars  awarded  to  small  businesses  in 
an  industry  which  receives  significant 
Federal  procurement  revenues,  the 
greater  is  the  justification  for  a  size 
standard  higher  than  the  existing  one. 
As  another  factor  to  evaluate  the  impact 
of  a  proposed  size  standard  on  SBA 
programs,  the  volume  of  guaranteed 
loans  within  an  industry  and  the  size  of 
firms  obtaining  loans  in  its  financial 
assistance  plans  is  sometimes  assessed 
to  determine  whether  the  current  size 
standard  may  inappropriately  restrict 
the  level  of  financial  assistance  to  firms 
in  that  industry.  If  small  businesses 
receive  ample  assistance  through  these 
programs,  a  change  to  the  size  standard 
may  not  be  appropriate.  Since  the  SBA 


reviewed  the  health  services  size 
standards  primarily  because  of  the 
concerns  about  the  application  of  the 
size  standard  to  Federal  procurement, 
the  proposed  rule  reviews  Federal       ^ 
contract  awards  to  small  businesses  to"' 
assess  the  program  impact  of  proposed 
size  standards. 

The  SBA  has  established  "anchor" 
size  standards  of  500  employees  for  the 
manufacturing  and  mining  industries 
and  $5  million  for  the 
nonmanufacturing  industries.  If  the 
structural  characteristics  of  an  industry 
are  significantly  different  from  the 
average  characteristics  of  industries 
with  the  anchor  size  standard,  a  size 
standard  higher  or  lower  than  the 
anchor  size  standard  may  be 
supportable.  For  the  industries  under 
review  in  this  proposed  rule,  the  SBA 
compares  the  characteristics  of  the  five 
evaluation  factors  for  each  industry  to 
the  average  characteristics  of  the 
nonmanufacturing  industries  which 
have  the  anchor  size  standard  of  $5 
million  (hereafter  referred  to  as  the 
nonmanufacturing  anchor  group).  If  the 
characteristics  of  an  industry  are  similar 
to  the  average  characteristics  of  the 
nonmanufacturing  anchor  group,  then 
the  anchor  size  standard  of  $5  million 
is  considered  an  appropriate  size 
standard  for  that  industry.  If,  however, 
the  industry  characteristics  significantly 
differ  from  the  average  characteristics  of 
the  nonmanufactxu"ing  anchor  group, 
then  a  size  standard  above  or  below  $5 
million  may  be  appropriate. 

Evaluation  of  Industry  Size  Standards 

The  SBA  analyzed  the  size  standards 
for  the  health  services  industries  by 
comparing  their  industry  characteristics 
to  the  average  characteristics  of  the 
nonmanufacturing  anchor  group.  A 
review  of  these  factors  leads  to  a 
recommended  size  standard  for  each 
industry.  The  five  tables  below  show  the 
characteristics  for  each  industry  and  for 
the  nonmanufactiu-ing  anchor  group. 
SBA  examined  economic  data  on  these 
industries  from  a  special  tabulation  of 
the  1992  Economic  Census  prepared  on 
contract  by  the  U.S.  Bureau  of  the 
Census,  asset  data  from  Dun  and 
Bradstreet's  1998  Industry  Norms  and 
Key  Business  Ratios,  and  Federal 
contract  award  data  for  fiscal  years  1996 
and  1997  from  the  Federal  Procurement 
Data  Center. 

Offices  and  Clinics  of  Health 
Practitioners  (SIC  Codes  8011-6049): 

The  SBA  is  retaining  the  S5  million 
size  standard  for  six  (SIC  codes  8021, 
8031,  8041,  8042, 8043,  8049) of  the 
seven  industries  comprising  offices  and 
clinics  of  health  practitioners.  For  the 
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seventh  industry.  Offices  and  Clinics  of 
of  Medicine  (SIC  code  8011). 
proposes  a  $7.5  million  size 


standard.  Table  1  shows  the 
characteristics  of  these  seven  industries. 


Table  l.— Industry  Characteristics  of  Offices  and  Clinics  of  Health  Practitioners  and  the 

NONMANUFACTURING  ANCHOR  GROUP 


Category 


Nonma^ufacturing  Anchor  Group  .. 

Doctor^  of  Medrcir>e  (8011)  

Dentisti  (8021) 

Doctoraof  Osteopathy  (8031)  

Chiroprectors  (8041) 

Optom«trists  (8042)  

Podiatrists  (8043)  

Health  Practitioners.  N.E.C.  (8049) 


Average 
firm  size 
(miL  dol.) 


0.85 
0.83 
0.34 
0.44 
022 
0.32 
0.26 
0.30 


Percent  of  industry  sales  by  firms  of 


<$5Mil. 


51.0 
67.7 
98.3 
97.0 
99.6 
95.5 
99.2 
90.3 


NA  ajnot  available. 

•Insignificant  anxxjrrt  of  Federal  contracting. 

Excdpt  for  Offices  and  Clinics  of 
Doctori  of  Medicine  (SIC  8011),  the 
characteristics  of  each  of  the  industries 
of  Offices  and  Clinics  of  Health 
Practitioners  provide  no  basis  for  a 
higher  size  standard  than  $5  million. 
Specifically,  the  average  firm  size  of 
these  i|idustries  is  significantly  below 
the  av^ge  firm  size  of  the 
nomnanufacturing  anchor  group.  The 
percent  of  industry  sales  by  firms  of  $5 
million  and  less.  $10  million  and  less, 
and  $2^  million  and  less  shows  that 
small  firms  dominate  these  industries. 
The  low  foiu-firm  concentration  ratios 
also  indicate  that  small  businesses  are 
highly  competitive  in  these  industries. 
For  tha  two  industries  that  have  a 
signifiqant  amount  of  Federal 
contracting  activity,  Offices  and  Clinics 
of  Dentists  and  Health  Practitioners  Not 
ElsewhJBre  Classified  (SIC  codes  8021 
and  80^9).  small  clinics  and  offices 
received  more  than  three-fourths  of  the 
dollar  value  of  Federal  contracts,  which 
also  in(^icates  no  need  for  a  change  to 
the  ciu^ent  size  standards.  The  Federal 
procurement  competition  factor  was  not 
evaluated  for  the  other  four  industries 
since  tie  amount  of  Federal  contracts 
awardei  in  fiscal  years  1996-97  is 


<$10Mil. 


61.0 
75.3 
99.1 
99.1 
99.9 
97.6 
99.9 
94.8 


<^5Mil. 


67.0 
81.3 
99.7 
99.2 
99.9 
99.9 
99.9 
96.5 


Average  as- 
sets per  firm 
(miL  dol.) 


0.5 
0.3 
0.1 
0^ 
0.1 
0.1 
02 
0.1 


Four-firm 

coTKentra- 

tion  ratio 


15.0 
5.2 
0.3 
0.8 
0.4 
1.2 
1.0 
1.2 


Percent  of 
Govlpro- 
cure-ment 
dollars  to 
small  busi- 
ness 


NA 
9.4 

77.3 
(•) 
(*) 
(•) 
(•) 

75.6 


Table 


insufficient  to  draw  any  meaningful 
conclusions  on  effect  of  the  size 
standard  on  small  business  participation 
in  Federal  procurement. 

A  $7.5  million  size  standard  is 
proposed  for  the  industry  of  Offices  and 
Clinics  of  Doctors  of  Medicine  (SIC  code 
8011).  Four  of  the  five  evaluation  factors 
are  similar  to  the  average  characteristics 
of  the  nonmanufacturing  anchor  group 
and  do  not  support  a  change  to  the 
current  size  standard.  However,  the 
share  of  Federal  contracts  awarded  to 
small  Offices  and  Clinics  of  Doctors  of 
Medicine,  supports  an  increase  to  the 
current  size  standard.  Small  Offices  and 
Clinics  of  Doctors  of  Medicine  received 
only  9.4  percent  of  the  dollar  value  of 
Federal  contracts  awarded  during  fiscal 
years  1996-97.  A  review  of  Federal 
contract  awards  for  the  services  of 
medical  doctors  reveals  a  significant 
amount  of  contract  awards  to  non- 
business entities  and  institutional 
providers  such  as  Native  American 
tribes,  educational  institutions,  and 
hospitals.  The  large  discrepancy 
between  the  participation  of  small 
businesses  in  the  Federal  market  versus 
the  share  of  total  industry  revenues 
obtained  by  small  Offices  and  Clinics  of 


Doctors  of  Medicine  occiu^  because  of 
the  non-business  and  institutional 
providers  competing  for  and  obtaining 
Federal  contracts  for  physician  care.  To 
strengthen  the  abilities  of  these  small 
businesses  to  compete  wdth  these  other 
types  of  providers,  the  SBA  proposes  a 
$7.5  million  size  standard.  This  should 
allow  existing  small  businesses  to  grow 
to  a  more  substantial  size  without  losing 
their  small  business  status.  The  SBA 
expects  that  a  size  standard  moderately 
higher  than  the  ciurent  size  standard 
will  help  small  firms  in  this  industry  to 
compete  for  Federal  contracts  writhout 
including  businesses  so  large  that  they 
could  harm  the  opportunities  of  much 
smaller-sized  small  businesses  to 
compete  successfully  for  Federal 
contracts. 

Nursing  and  Personal  Care  Facilities 
(SIC  Codes  8051,  8052,  and  8059) 

The  three  industries  comprising 
nursing  and  personal  care  facilities 
display  sufficiently  different  industry 
characteristics  to  warrant  different  size 
standards.  Table  2  shows  the  industry 
characteristics.  A  discussion  of  the  size 
standard  for  each  industry  follows. 


2.— INDUSTRY  Characteristics  of  Nursing  and  Personal  Care  Facilities  and  the  Nonmanufacturing 

Anchor  Group 


Category 


Nonman|jfacturing  Anchor  Group 

Skilled  l^ursing  Care  Facilities  (8051) 
Intermedate  Care  Facilities  (8052)  .... 


Average 
firm  size 
(miL  dol.) 


0.85 
5.57 
2.36 


Percent  of  industry  sales  t»y  firms  of 


<$5Mil. 


51.0 
25.8 
46.8 


<$10MiL 


61.0 
42.7 
61.3 


<^5Mil. 


67.0 
57.3 
76.8 


Average  as- 
sets per  firm 
(mil.  dol.) 


0.5 
4.2 
2.1 


Four-firm 
concentra- 
tion ratio 


15.0 

11.9 

6.7 


Percent  of 
Govt  pro- 
curement 
dollars  to 
small  busi- 
ness 


NA 
29.1 
30.8 


Federal  Register / Vol.  64,  No.  85 /Tuesday,  May  4,  1999/Proposed  Rules 


23801 


Table  2.— Industry  Characteristics  of  Nursing  and  Personal  Care  Facilities  and  the  Nonmanufacturing 

Anchor  Group— Continued 


Average 
firm  size 
(mil.  dol.) 

Percent  of  industry  sales  by  firms  of 

Average  as- 
sets per  firm 
(mil.  dol.) 

Four-firm 
concentra- 
tion ratio 

Percent  of 
Gov't  pro- 
curement 
dollars  to 
small  busi- 
ness 

Category 

<$5Mil. 

<$10Mil. 

<$25Mil. 

Nursing   and   Personal   Care   Facilities, 
N.E.C.  (8059)  

1.04 

52.8 

70.6 

82.8 

0.7 

5.9 

25.8 

NA  =  not  available. 


The  characteristics  of  Skilled  Nursing 
Facilities  (SIC  code  8051)  support  a  size 
standard  of  $10  million.  Four  of  the  five 
evcJuation  factors — average  firm  size, 
average  assets  per  firm,  distribution  of 
sales  by  firm  size,  and  competition  in 
Federal  procvuement — support  a  size 
standard  higher  than  $5  million. 
Average  firm  size  is  over  six  times 
higher  than  the  average  firm  size  of  the 
nonmanufactiu-ing  anchor  group, 
indicating  that  a  size  standard  among 
SBA's  highest  receipts-based  size 
standards  ($20  million  to  $25  million) 
may  be  appropriate  for  this  industry. 
Similarly,  average  assets  per  firm  are 
more  than  eight  times  higher  than  that 
of  the  noiunanufacturing  anchor  group, 
and  supports  the  highest  receipts-based 
size  standard.  The  distribution  of  sales 
by  firm  size  supports  a  size  standard 
higher  than  $5  million,  but  much  lower 
than  $25  million.  The  level  of  small 
business  participation  in  Federal 
contracting  (29.1  percent)  also  supports 
a  small  increase  to  the  size  standard. 
The  four-firm  concentration  ratio  is  the 
only  factor  that  does  not  support  a  size 
standard  above  $5  million.  Although 
two  factors  support  a  very  high  receipts- 
based  size  standard,  that  level  would 
not  be  a  reasonable  size  standard  since 
businesses  with  sales  of  $25  million  or 
less  capture  well  over  half  of  total 
industry  sales.  In  consideration  of  these 
factors  taken  together,  the  SBA  proposes 
a  $10  million  size  standard  for  this 
industry. 

The  characteristics  of  the  Intermediate 
Care  Facilities  industry  (SIC  code  8052) 
support  a  size  standard  of  $7.5  million. 
The  average  size  firm  in  this  industry  is 


over  twice  the  nonmanufactiu-ing 
anchor  group  average  and  supports  a 
size  standard  about  twice  the  $5  million 
anchor  size  standard.  Average  assets  per 
firm  is  over  four  times  the  average  for 
the  normianufactiu-ing  group  and 
supports  a  size  standard  among  SBA's 
highest  receipts-based  size  standards 
($20  million  to  $25  million).  The 
distribution  of  sales  by  firms  in  this 
industry  supports  a  size  standard  at  the 
anchor  size  standard  of  $5  million.  The 
four  firm  concentration  ratio  supports  a 
size  standard  no  higher  than  $5  million. 
The  difference  between  the  level  of 
small  business  participation  in  Federal 
contracting  (30.8  percent)  and  the  share 
of  total  industry  revenues  obtained  by 
small  businesses  also  indicates  that  a 
small  increase  to  the  size  standard  is 
appropriate  to  better  take  into 
consideration  Federal  contracting 
patterns.  In  consideration  of  each  of 
these  factors  taken  together,  the  SBA  is 
proposing  a  $7.5  million  size  standard 
for  this  industry. 

The  SBA  is  retaining  the  $5  million 
size  standard  for  the  industry  of  Nursing 
and  Personal  Care  Facilities,  Not 
Elsewhere  Classified  (SIC  code  8059). 
None  of  the  industry  factors  reviewed 
support  a  size  standard  above  the  $5 
million  since  they  are  similar  to  those 
of  the  nonmanufacturing  anchor  group. 
A  small  increase  to  the  size  standard 
could  be  supported  based  on  the 
percentage  of  Federal  contracting 
dollars  obtained  by  small  business  (25.8 
percent).  However,  without  any  of  the 
four  evaluation  factors  pertaining  to 
industry-wide  characteristics  also 
supporting  an  increase  to  the  size 


standard,  the  SBA  is  reluctant  to 
increase  a  size  standard  above  its 
current  level  based  solely  on  the  small 
business  share  of  Federal  contract 
dollars  of  an  industry  unless  that  share 
were  significantly  below  the  overall 
Federal  small  business  share  of  21 
percent.  Here,  small  businesses  received 
about  a  quarter  of  Federal  contract 
dollars  in  fiscal  years  1996  and  1997. 

Hospitals  (SIC  Codes  8062,  8063,  and 
8069) 

The  SBA  proposes  a  $25  million  size 
standard  for  each  of  the  three  hospital 
industries — General  Medical  and 
Surgical  Hospitals  (SIC  code  8062), 
Psychiatric  Hospitals  (SIC  code  8063) 
and  Specialty  Hospitals  (SIC  code  8069). 
The  industry  data  in  Table  3  show  that 
these  industries  are  comprised 
predominately  of  large  businesses,  in 
which  the  average  firm  size  and  average 
asset  size  per  firms  are  in  the 
multimillion  dollar  levels  and  small 
hospitals  under  the  $5  million  size 
standard  accoimt  for  one  percent  or  less 
of  industry  revenues.  Further,  the  low 
percentage  of  Federal  contract  dollars  to 
small  General  and  Surgical  Hospitals 
(3.5  percent)  supports  a  significant 
increase  to  the  size  standard  for  this 
industry.  The  four-firm  concentration 
ratio  is  the  only  factor  that  does  not 
support  a  size  standard  above  $5 
million;  however,  the  unique  structxu^ 
of  the  hospital  industries  renders  this 
factor  inconsequenticil.  Accordingly,  the 
SBA  considers  its  highest  receipts-based 
size  standard  of  $25  million  appropriate 
for  the  three  hospital  industries. 


Table  3.— Industry  Characteristics  of  Hospitals  and  the  Nonmanufacturing  Anchor  Group 


Average 
firni  size 
(mil.  dol.) 

Percent  of  industry  sales  by  fimis  of 

Average  as- 
sets per  tinn 
(mil.  dol.) 

Four-firm 
concentra- 
tion ratio 

Percent  of 
Gov't  pro- 
curement 
dollars  to 
small  busi- 
ness 

Category 

<$5  Mil. 

<$10Mil. 

<$25  Mil. 

Nonmanufacturina  Anchor  GrouD      

0.85 

83.99 
27.61 

51.0 

0.4 
1.0 

61.0 

1.3 
4.4 

67.0 

4.8 
20.9 

0.5 

89.0 
21.0 

15.0 

5.8 
16.5 

NA 

General  Medical  and  Surgical  Hospitals 

(8062)  

Psychiatric  Hospitals  (8063)  

3.5 
(*) 
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Category 


Specially   Hospitals,   Except   Psychiatric 
(806!  i)  


Average 
firm  size 
(mil.  dol.) 


40.76 


NA  =  inot  available. 

*  Insignificant  amount  of  Federal  contracting. 


Percent  of  industry  sales  by  firms  of 


<$5  Mil. 


0.9 


<$10  Mil. 


2.8 


<$25  Mil. 


11.2 


Average  as- 
sets per  firm 
(mil.  dol.) 


44.8 


Four-finn 
concentra- 
tion ratio 


5.2 


Percent  of 
Gov't  pro- 
curement 
dollars  to 
small  busi- 
ness 


(*) 


Medici]  and  Dental  Laboratories  (SIC 
Codes  B071  and  8072) 

The  Medical  Laboratory  Industry  (SIC 
code  8b71)  has  significantly  different 
characieristics  from  the  Dental 
Laboraltory  Industry  (SIC  code  8072). 
These  differing  characteristics  support 
differe  it  size  standards  for  these  two 
indust)  ies.  Table  4  shows  the 
charac  eristics  of  these  two  industries. 
The  av  srage  size  firm  and  average  assets 
per  fin  a  of  Medical  Laboratories  are  two 
times  c  r  more  than  the 
nomna  Qufacturing  anchor  group 

Table 


Nonmar  ufacturing  Anchor  Group 

Laboratories  (8071 )  

Laboratories  (8072)  


Medical 
Dental 


NA  =  itot  available. 

*  Insig  lificant  amount  of  Federal  contracting. 


Home 
Kidney  C 
Specialty 
(8093) 
Health 


NA=nc  t 
'Insigr  fi 


averages,  and  therefore,  supports  a  twice 
the  anchor  size  standard  of  $5  million. 
The  distribution  of  sales  by  firm  size  in 
this  industry  and  the  relatively  low 
percent  of  the  dollar  value  of  Federal 
Government  contract  awards  to  small 
businesses  support  a  size  standard 
moderately  above  $5  million.  The  four- 
firm  concentration  ratio  is  the  only 
factor  that  does  not  support  a  size 
standard  above  $5  million.  In 
consideration  of  these  factors,  the  SBA 
proposes  a  $10  million  size  standard  for 
this  industry.  The  $5  million  size 
standard  is  being  retained  for  Dental 


Laboratories.  None  of  the  four  of  the 
evaluation  factors  related  to  industry 
structure  support  a  size  standard  above 
$5  million,  since  the  characteristics  are 
below  those  of  the  nonmanufacturing 
anchor  group  for  each  factor.  The 
Federal  procurement  competition  factor 
was  not  evaluated  for  this  industry 
because  the  amount  of  Federal  contracts 
awarded  in  fiscal  years  1996-97  is 
insufficient  to  draw  any  meaningful 
conclusions  on  effect  of  the  size 
standard  on  small  business  participation 
in  Federal  procurement. 


4.— Industry  Characteristics  of  Medical  and  Dental  Uboratories  and  the  Nonmanufacturing  Anchor 

Group 


Category 


Average 
firm  size 
(mil.  dol.) 


0.85 
2.01 
0.26 


Percent  of  industry  sales  by  fimis  of 


<$5  Mil. 


51.0 
29.7 
91.2 


<$10  Mil. 


61.0 
38.4 
95.3 


<$25  Mil. 


67.0 

NA 

99.9 


Average  as- 
sets per  firm 
(mil.  dol.) 


0.5 
1.0 
0.1 


Four-finn 
concentra- 
tion ratio 


15.0 

26.5 

4.7 


Percent  of 
Gov't  pro- 
curement 
dollars  to 
small  busi- 
ness 


NA 
18.3 

(*) 


Miscellaneous  Health  &  Allied  Services,  Not  Elsewhere  Classified  (SIC  Codes.  8082,  8092,  8093  and  8099) 


The  1 3ur  miscellaneous  health  and 
allied  s  ;rvices  industries  display 


differing  characteristics.  Table  5  shows 
the  characteristics  of  these  four 


industries.  A  discussion  of  the  size 
standard  for  each  industry  follows. 


T/BLE 


5.— Industry  Characteristics  of  the  Miscellaneous  Health  &  Allied  Services  (Not  Elsewhere 
Classified)  Industries  and  the  Nonmanufacturing  Anchor  Group 


Category 


Nonman  jfacturing  Anchor  Group  

Health  Care  Services  (8082)  

iaiysis  Centers  (8092)  

Outpatient    Facilities,    N.E.C. 


and  Allied  Sen/ices  N.E.C.  (8099) 


Average 
firm  size 
(mil.  dol.) 


0.85 
2.55 
5.59 

1.24 
1.28 


Percent  of  industry  sales  by  firms  of 


<$5MJI. 


51.0 
27.4 
23.5 

50.6 
37.7 


<$10Mil. 


61.0 
36.7 
30.1 

67.5 
48.8 


<$25Mil. 


67.0 
52.4 
3.75 

78.7 
67.1 


Average  as- 
sets per  firm 
(mil.  dol.) 


0.5 
0.9 
4.3 

0.8 

0.7 


Four-firm 
concentra- 
tion ratio 


15.0 
13.9 
46.6 

2.9 

9.1 


available, 
ficant  amount  of  Federal  contracting. 


Percent  of 
Gov't  pro- 
curement 
dol  1^8  to 
small  busi- 
ness 


NA 
(*) 
(*) 

4.3 
7.6 


Federal  Register /Vol.  64,  No.  85 /Tuesday,  May  4,  1999 /Proposed  Rules 


23803 


Two  factors  support  a  size  standard 
higher  than  $5  million  for  the  Home 
Health  Care  Services  industry.  The 
average  size  firm  in  this  industry  is 
three  times  the  noiunanufacturing 
anchor  group  average  and  supports  a 
size  standard  about  double  the  anchor 
size  standard.  Also,  the  distribution  of 
sales  by  firm  size  in  this  industry  and 
the  average  assets  per  firm  support  a 
size  standard  about  twice  the  anchor 
size  standard.  Average  assets  per  firm 
and  the  fovu  firm  concentration  ratio  do 
not  support  a  size  standard  above  $5 
million.  The  Federal  prociu-ement 
competition  factor  was  not  evaluated  for 
this  industry  since  the  amount  of 
Federal  contracts  awarded  in  fiscal 
years  1996-97  is  insufficient  to  draw 
any  meaningful  conclusions  on  effect  of 
the  size  standard  on  small  business 
participation  in  Federal  procurement.  In 
consideration  of  these  evaluation 
factors,  the  SBA  is  proposing  a  $10 
million  size  standard  for  this  industry. 

The  SBA  proposes  a  size  standard  of 
$25  million  for  Kidney  Dialysis  Centers 
(SIC  code  8092).  All  four  industry 
structiue  factors  support  establishing  a 
size  standard  at  or  near  the  SBA's 
highest  receipts-based  size  standard 
($25  million).  Average  firm  size  and 
average  assets  per  firm  are  between  six 
to  eight  times  the  average  of  the 
nonmanufacturing  anchor  group.  The 
concentration  ratio  shows  that  almost 
half  of  industry  sales  are  by  the  foiu- 
largest  firms  in  the  industry;  and  the 
distribution  of  sales  by  firm  size  shows 
that  smaller  firms  in  the  industry 
account  for  less  than  one-third  of  total 
industry  sales.  The  Federal  procurement 
competition  factor  was  not  evaluated  for 
this  industry  since  the  amount  of 
Federal  contracts  awarded  in  fiscal 
years  1996-97  is  insufficient  to  draw 
any  meaningful  conclusions  on  effect  of 
the  size  standard  on  small  business 
participation  in  Federal  procurement. 
Accordingly,  the  SBA  is  proposing  a  $25 
million  size  standard  for  this  industry. 

SBA  proposes  a  $7.5  million  size 
standard  for  Specialty  Outpatient 
Facilities  (SIC  8093)  and  for  Health  and 
Allied  Services,  Not  Elsewhere 
Classified  (SIC  code  8099).  Four  of  the 
evaluation  factors  do  not  support  a 
higher  size  standard  than  $5  million 
since  their  levels  are  similar  to  those  of 
the  norunanufactiu'ing  anchor  group 
averages.  However,  the  Federal 
procurement  competition  factor  strongly 
supports  a  higher  size  standard  for  these 
two  industries.  During  fiscal  years 
1996-97,  small  businesses  in  the 
industries  of  Specialty  Outpatient 
Facilities  and  Health  and  Allied 
Services,  Not  Elsewhere  Classified, 
received  only  4.3  percent  and  7.6 


percent,  respectively,  of  total  dollar 
value  of  Federal  contract  awards.  A 
review  of  Federal  contract  awards  in 
these  two  industries  shows  that  a 
significant  amount  of  Federal  contracts 
were  awarded  to  non-business  entities 
and  institutional  providers  (Native 
American  tribes,  educational 
institutions,  and  hospitals).  The  large 
discrepancy  between  the  share  of 
Federal  contracts  awarded  to  small 
businesses  and  the  share  of  total 
industry  revenues  obtained  by  small 
businesses  may  be  attributed  primarily 
to  non-business  and  institutional 
providers  competing  for  and  obtaining 
Federal  contracts  imder  these  two  SIC 
codes.  As  with  the  proposed  size 
standard  for  Offices  and  Clinics  of 
Doctors  of  Medicine,  the  SBA  believes 
that  a  higher  size  standard  will 
strengthen  small  businesses  by  allowing 
them  to  become  more  competitive  and 
to  grow  to  a  more  substantial  size 
without  losing  small  business  status. 
The  SBA  expects  that  a  size  standard 
moderately  higher  than  the  ciurent  size 
standard  will  help  small  businesses  to 
compete  for  Federal  contracts  without 
harming  smaller-size  small  businesses 
which  also  compete  for  Federal 
contracts. 

Dominant  in  Field  of  Operation 

Section  3(a)  of  the  Small  Business  Act 
defines  a  small  concern  as  one  that  is: 

(1)  Independently  owned  and  operated, 

(2)  not  dominant  in  its  field  of 
operation,  and  (3)  within  detailed 
definitions  or  size  standards  established 
by  the  SBA  Administrator.  The  SBA 
considers  as  part  of  its  evaluation  of  a 
size  standard  whether  a  business 
concern  at  or  below  a  recommended 
size  standard  would  be  considered 
dominant  in  its  field  of  operation.  This 
assessment  generally  considers  the 
market  share  of  firms  at  a  proposed  size 
standard  or  other  factors  that  may  show 
whether  a  firm  can  exercise  a  major 
controlfing  influence  on  a  national  basis 
in  which  significant  numbers  of 
business  concerns  are  engaged. 

The  SBA  has  determined  that  no  firm 
at  or  below  the  proposed  size  standards 
for  each  of  the  health  services  industries 
would  be  of  a  sufficient  size  to  dominate 
its  field  of  operation.  The  largest  firm  at 
the  proposed  size  standard  level 
generates  less  than  0.11  percent  of  total 
industry  sales  in  every  industry  with  a 
proposed  size  standard  revision.  This 
level  of  market  share  effectively 
precludes  any  ability  for  a  firm  to  exert 
a  controlling  effect  on  an  industry. 

Alternative  Size  Standards 

The  SBA  considered  as  an  alternative 
size  standard  retaining  a  common  size 


standard  for  all  nineteen  health  services 
under  Major  Group  80.  As  the  industry 
evaluations  show,  significant 
differences  exist  among  the  structures  of 
the  various  health  services  industries. 
The  SBA  believes  that  these  differences 
are  significant,  and  warrant  different 
size  standards  for  these  industries. 
These  differences  are  especially 
apparent  for  the  industries  in  the 
Hospitals  and  Miscellaneous  Health  and 
Allied  Services  (Not  Elsewhere 
Classified)  industry  groups.  Thus,  a 
common  size  standard  for  all  nineteen 
industries  would  not  adequately 
identify  all  small  businesses  engaged  in 
a  variety  of  health  services. 

The  SBA  welcomes  public  comments 
on  its  proposed  size  standards  for  the 
health  services  industries.  Comments  on 
alternatives  to  the  proposal,  including 
the  common  size  standard  discussed 
above,  should  present  the  reasons  that 
make  them  preferable  to  the  proposed 
size  standards. 

The  SBA  is  particularly  interested  in 
comments  on  the  proposed  $7.5  million 
size  standards  for  the  Offices  and 
Clinics  of  Doctors  of  Medicine  (SIC 
8011),  Specialty  Outpatient  Facilities 
(SIC  8093)  and  Health  and  Allied 
Services.  Not  Elsewhere  Classified  (SIC 
8099).  As  discussed  above,  the  SBA 
proposal  to  increase  size  standards  for 
these  industries  is  based  on  existing 
small  business  participation  in  Federal 
contracting.  Comments  are  welcome  on 
this  single  factor  providing  a  sufficient 
basis  for  increasing  these  industries' 
size  standards.  A  related  question 
concerns  whether  the  proposal  to 
increase  size  standards  in  these 
industries  will  be  effective.  If  the  size 
standards  are  increased,  would  small 
businesses  in  these  industries  have 
more  opportimities  in  the  Federal 
procurement  market  or  are  there  other 
factors,  such  as  the  types  of  health 
services  the  Federal  Government 
purchases,  that  would  continue  to 
prevent  small  businesses  from  getting  a 
larger  proportion  of  Federal  contracts? 
In  addition,  if  the  size  standards  are 
increased  will  the  smallest  firms  be  able 
to  compete  effectively  for  Federal 
contracts?  Another  related  concern  is 
that  the  proposed  size  standards  for 
these  industries  would  also  be  used  for 
other  program  purposes  (e.g.,  regulatory 
flexibility  analyses  as  performed  for 
regulatory  actions,  state  and  local 
procurement  programs,  and  SBA 
financial  assistance  programs),  not  just 
for  defining  a  small  business  for  Federal 
procurement  programs.  For  those 
industries  where  Federal  prociirement 
has  influenced  our  selection  of  a  size 
standard,  is  the  proposed  size  standard 
still  considered  reasonable  for  other 
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progri  im  uses  or  would  it  be 
inappropriate  for  other  applications? 
These  are  important  issues  in  which 
SBA  \  fould  appreciate  comments. 

SBi*  L  is  also  concerned  whether 
diffensnt  business  relationships  in  the 
Healtl  1  Services  Industries,  such  as 
netwc  rks  and  alliances,  have  any 
implications  for  its  small  business  size 
standi  rds.  In  calculating  the  size  of  a 
firm,  i  firm  must  include  the  revenues 
of  all  ts  affiliates.  Affiliation  is  defined 
in  13  CFR  121.103  and  basically  means 
that  ai  ly  firm  that  controls  or  has  the 
power  to  control  another  is  considered 
an  affi  iate.  Is  SBA's  definition  of 
affilial  ion  still  adequate  under  these 
new  a  id  varied  arrangements?  If  not, 
how  s  lould  SBA  treat  these 
arrang  jments  to  ensiire  a  workable 
small  )usiness  size  standard? 

Fina  lly.  SBA  notes  that  small 
busine  sses  in  the  Health  Services 
Indust  ries  receive  a  substantial  portion 
of  thei  r  revenues  bom  Medicare  and 
Medic  lid  reimbursement  payments. 
SBA  h  js  proposed  size  standards  based 
on  an  i  inalysis  of  industry  data  from  all 
source  5  of  revenues  (which  includes 
Medici  ire  and  Medicaid  revenues  as 
well  as  all  other  sources  of  revenues), 
and  for  some  industries,  on  how  small 
busine  sses  have  performed  in  the 
Federa  I  market.  However,  as  explained 
above,  competition  for  Federal 
procur  ;ments  was  not  evaluated  for 
several  industries  because  the  amount  of 
total  Federal  contract  dollars  awarded 
within  an  industry  was  "insufficient  to 
draw  a  ly  meaningful  conclusions  on 
the  effe  ct  of  the  size  standard  on  small 
businei  ;s  participation  in  Federal 
procur  sment. "  However,  in  these  cases 
there  n  lay  have  been  significant 
Medicj  re/Medicaid  revenues.  For  three 
industiies,  the  proposed  size  standard 
was  bai  led  solely  on  the  basis  of 
compel  ition  for  Federal  procurements. 
Since  ^  ledicare  and  Medicaid 
expend  itures  comprise  a  large 
propor  ion  of  industry  revenues,  should 
SBA  cc  isider  the  distribution  of  these 
types  o  revenues  to  small  businesses  in 
evaluat  ing  size  standards  for  the  Health 
Servicqs  Industries?  If  so,  in  what  ways 
should  Medicare  and  Medicare  revenues 
affect  s  ze  standards  and  what  data  exist 
that  SB  \  could  use  to  evaluate  different 
size  staadards?  Also,  are  there  any  other 
aspects  of  the  Medicare  and  Medicaid 
progran  is  pertaining  to  small  businesses 
that  sh(  uld  influence  SBA's  assessment 
of  the  h  ealth  Services  size  standards?  If 
so,  hovM  and  what  are  the  implications 
on  thes '.  size  standards? 


Compliance  With  Executive  Orders 
12612, 12788,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-12),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

The  SBA  certifies  that  this  rule,  if 
adopted,  would  be  a  significant  rule 
within  the  meaning  of  Executive  Order 
12866.  Immediately  below,  the  SBA  sets 
forth  the  analysis  required  by  E.O. 
12866  and  the  Regulatory  Flexibility  Act 
for  this  proposed  rule. 

(1)  Description  of  Entities  to  Which  the 
Rule  Applies 

The  SBA  estimates  that  4,700 
additional  firms  would  be  considered 
small  as  a  result  of  this  rule,  if  adopted. 
These  firms  would  be  eligible  to  seek 
available  SBA  assistance  provided  that 
they  meet  other  program  requirements. 
Of  the  additional  firms  gaining 
eligibility,  more  than  half  would  be 
Offices  and  Clinics  of  Doctors  of 
Medicine,  and  Skilled  Niu-sing  Care 
Facilities.  Firms  becoming  eligible  for 
SBA  assistance  as  a  result  of  this  rule 
cumulatively  generate  more  than  $50 
billion  in  annual  sales;  total  sales  in  all 
eleven  industries  receiving  a  size 
standards  increase  aie  $540  billion. 

(2)  Description  of  Potential  Benefits  of 
the  Rule 

The  most  significant  benefits  to 
businesses  that  would  obtain  small 
business  status  as  a  result  of  adoption  of 
this  rule  are:  (1)  Eligibility  for  the 
Federal  Government's  procurement 
preference  programs  for  small 
businesses,  8(a)  firms,  small 
disadvantaged  businesses  and  small 
businesses  located  in  Historically 
Underutilized  Business  Zones;  and  (2) 
eligibility  for  SBA's  financial  assistance 
pro-ams.  The  SBA  estimates  that  firms 
gaining  small  business  status  could 
potentially  obtain  Federal  contracts 
worth  $220  million  per  year  under  the 
small  business  set-aside  program,  the 
8(a)  program  or  unrestricted  contracts. 
This  represents  approximately  seven 
percent  of  the  $3.2  billion  the  Federal 
Government  awarded  in  these  eleven 
health  services  industries  during  fiscal 
year  1997.  The  added  competition  for 
many  of  these  procurements  also  would 
likely  result  in  a  lower  price  to  the 
government  for  procurements  set  aside 
for  small  businesses,  but  the  SBA  is  not 
able  to  quantify  this  benefit.  Under  the 
SBA's  7(a)  Guaranteed  Loan  Program 
and  Certified  Development  Company 
(504)  Program,  SBA  estimates  that  $4 
million  in  new  loans  could  be  made  to 
these  newly  defined  small  businesses. 
During  fiscal  year  1997,  SBA  guaranteed 
$683  million  in  loans  to  these  two 


financial  programs  for  firms  in  the 
health  services  industries.  Because  of 
the  size  of  the  loan  guarantees,  most 
loans  are  made  to  small  businesses  well 
below  the  size  standard.  For  example, 
more  than  95  percent  of  the  1997  loans 
were  made  to  firms  with  less  than  $3.5 
million  in  revenues.  Thus,  increasing 
the  size  standard  will  likely  result  in 
only  a  small  increase  in  small  business 
guaranteed  loans  to  businesses  in  these 
health  services  industries. 

(3)  Description  of  Potential  Costs  of  the 
Rule 

The  changes  in  size  standards  as  they 
affect  Federal  procurement  is  not 
expected  to  add  any  significant  costs  to 
the  Government.  As  a  matter  of  policy, 
procurements  may  be  set  aside  for  small 
business  or  under  the  8(a)  program  only 
if  awards  are  expected  to  be  made  at 
reasonable  prices.  Similarly,  the  rule 
should  not  result  in  any  added  costs 
associated  with  the  7(a)  and  504  loan 
programs.  The  amount  of  lending 
authority  SBA  can  make  or  guarantee  is 
established  by  appropriation. 

The  competitive  effects  of  size 
standard  revisions  differ  from  those 
normally  associated  with  other 
regulations  which  typically  burden 
smaller  firms  to  a  greater  degree  than 
larger  firms  in  areas  such  as  prices, 
costs,  profits,  growrth,  innovation,  and 
mergers.  The  change  to  size  standards  is 
not  anticipated  to  have  any  appreciable 
effect  on  any  of  these  factors,  although 
small  businesses,  8(a)  firms,  or  small 
disadvantaged  businesses  much  smaller 
than  the  size  standard  for  their 
industries  may  be  less  successful  in 
competing  for  some  Federal 
procurement  opportunities  due  to  the 
presence  of  larger,  newly  defined  small 
businesses.  On  the  other  hand,  with 
more  and  larger  small  businesses 
competing  for  small  business  set-aside 
and  8(a)  procurements,  contracting 
agencies  are  likely  to  increase  the 
overall  number  of  contracting 
opportimities  available  under  these 
programs.  The  new  size  standards,  if 
adopted,  would  not  impose  a  regulatory 
burden  because  they  do  not  regulate  or 
control  business  behavior. 

(4)  Description  of  the  Potential  Net 
Benefits  From  the  Rule 

Based  on  the  above  discussion,  the 
SBA  believes  that,  because  the  potential 
costs  of  this  rule  are  minimal,  the 
potential  net  benefits  would  be 
approximately  equal  to  the  total 
potential  benefits.  Most  of  the  impact  of 
this  rule  will  be  on  Federal 
prociu-ement. 
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(5)  Description  of  Reasons  Why  This 
Action  Is  Being  Taken  and  Objectives  of 
Rule 

The  SBA  has  provided  in  the 
supplementary  information  a  statement 
of  the  reasons  why  these  new  size 
standards  should  be  established  and  a 
statement  of  the  reasons  for  and 
objectives  of  this  rule. 

For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.35,  the 
SBA  certifies  that  this  rule  would  not 
impose  new  reporting  or  record  keeping 
requirements,  other  than  those  required 
of  SBA.  For  purposes  of  Executive  Order 
12612,  the  SBA  certifies  that  this  rule 


does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment.  For 
pvuposes  of  Executive  Order  12778,  the 
SBA  certifies  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  section 
2  of  this  order. 

List  of  Subjects  in  13  CFR  Part  121 

Government  prociu^ment, 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  business. 

Accordingly,  SBA  proposed  to  amend 
13  CFR  part  121  as  follows: 


PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 

Authority:  Pub.  L.  105-135  sec.  601  et. 
seq..  Ill  Stat.  2592:  15  U.S.C.  632(a). 
634(b)(6).  637(a)  and  644(c);  and  Pub.  L.  102- 
486,  106  Stat.  2776,  3133. 

2.  Amend  (121.201,  in  the  table  "Size 
Standards  by  SIC  Industry",  under  the 
heading  DIVISION  I— SERVI(3:S,  to  add 
the  following  entries  after  "7822  Motion 
Picture  and  Video  Tape  Production"  to 
read  as  follows: 


8011  Offices  and  Clinics  of  Doctors  of  Medicine 

8051   Skilled  Nursing  Care  Facilities  

8052  Intermediate  Care  Facilities 

8062  General  Medical  and  Surgical  Hospitals  

8063  Psychiatric  Hospitals  

8069  Specialty  Hospitals,  Except  Psychiatric  

8071  Medical  Laboratories  

8082  Home  Health  Care  Services 

8092  Kidney  Dialysis  Centers  

8093  Specialty  Outpatient  Facilities,  N.E.C  

8099  Health  and  Allied  Services,  N.E.C 


$7.5 

10.0 

7.5 

25.0 

25.0 

25.0 

10.0 

10.0 

25.0 

7.5 

7.5 


Dated:  April  28,  1999. 
Aida  Alvarez, 

Administrator. 

[PR  Doc.  99-11080  Filed  5-3-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-25] 

Proposed  Modification  of  ttie  Legal 
Description  of  the  Class  D  Airspace; 
Cincinnati,  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  legal  description  of  the  Class 
D  airspace  at  Cinciimati  Mimicipal 
Airport  Lunken  Field,  OH.  The  legal 
description  for  this  airspace  includes  a 
reference  to  excluding  that  airspace 
within  the  Cincinnati/Northern 
Kentucky  IntemationeJ  Airport,  KY, 
Class  C  airspace  area.  This  Class  C 
airspace  designation  is  being  revoked, 
and  effective  at  0901  UTC,  July  15, 
1999,  a  Class  B  airspace  area  for  the 
Cincinnati/Northern  Kentucky 
International  Airport  will  be  established 
(Airspace  Docket  No.  93-AWA-5,  final 
rule  published  in  the  Federal  Register 
on  November  30,  1998,  63  FR  65972, 
effective  date  delayed  on  December  14. 


1998,  63  FR  68675,  and  confirmation  of 
effective  date  on  April  12, 1999,  64  FR 
17934).  The  reference  to  Class  C 
airspace  in  the  legal  description  for  the 
Class  D  airspace  at  Cincinnati 
Municipal  Airport  Lunken  Field  will  be 
invalid,  and  this  action  changes  that 
reference  to  Class  B  airspace. 
DATES:  Comments  must  be  received  on 
or  before  Jime  21,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGI^7,  Rules 
Docket  No.  99-AGL-25,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Coimsel,  Federal  Aviation 
Administration  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 


or  argimaents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines.  lUinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
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Avail  ability  of  NPRM's 

An  1  person  may  obtain  a  copy  of  this 
Notic  3  of  Proposed  Rulemaking  (NPRM) 
by  su  jmitting  a  request  to  the  Federal 
Aviat  on  Administration,  Office  of 
Publi:  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Aven  ie,  SW..  Washington,  DC  20591,  or 
by  ca  ling  (202)  267-3484. 
Comii  lunications  must  identify  the 
notice !  number  of  this  NPRM.  Persons 
intere  sted  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
reque  it  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
proce  lure. 

The  P  roposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
the  le;  ;al  description  of  the  Class  D 
airspa  ze  at  Cincinnati,  OH,  by  changing 


the  re 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 


erence  to  the  Cincinnati/Northern     AGL  OH  D 


Kentucky  International  Airport,  KY, 


Class  Z  airspace  area  to  Class  B.  The 
area  v  ould  be  depicted  on  appropriate 
aeroni  lutical  charts.  Class  D  airspace 
desigi  ations  are  published  in  paragraph 
5000,  af  FAA  Order  7400.9F  dated 
September  10,  1998,  and  effective 
Septeinber  16,  1998,  which  is 
incorf  orated  by  reference  in  14  CFR 
71.1  ipe  Class  D  airspace  designations 
listed  n  this  document  would  be 
publis  led  subsequently  in  the  Order. 

FAA  has  determined  that  this 
propo  ;ed  regulation  only  involves  an 
establishment  body  of  technical 

ions  for  which  frequent  and 
amendments  are  necessary  to 
keep  t  lem  operationally  current. 
There  ore,  this  proposed  regulation — (1) 
"significant  regulatory  action" 

Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulc  tory  Policies  and  Procedures  (44 
FR  11(134;  February  26,  1979);  and  (3) 
does  n  ot  warrant  preparation  of  a 
Regulj  tory  Evaluation  as  the  anticipated 
impac  is  so  minimal.  Since  this  is  a 
routin  ;  matter  that  will  only  affect  air 
traffic  jrocedures  and  air  navigation,  it 
is  cert  fied  that  this  proposed  rule  will 
not  ha  /e  a  significant  economic  impact 
on  a  SI  bstantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexib  lity  Act. 


regula ; 
routin  ? 


List  of 


Aviation 


amenc 


Subiects  in  14  CFR  Part  71 


Airs  5ace.  Incorporation  by  reference, 
Navigc  tion  (air). 

The  Pi  oposed  Amendment 


Acc( »: 


trdingly,  pursuant  to  the 
author  ty  delegated  to  me,  the  Federal 
in  Administration  proposes  to 
14  CFR  part  71  as  follows: 


Cincinnati,  OH  [Revised] 

Cincinnati  Municipal  Airport  Lunken  Field, 
OH 
(Lat.  39°  06'  12"N.,  long.  84°  25'  07"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.1-mile  radius  of  the  Cincinnati 
Municipal  Airport  Lunken  Field,  excluding 
that  airspace  within  the  Cincinnati/Northern 
Kentucky  International  Airport,  KY,  Class  B 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

Issued  in  Des  Plaines.  Illinois  on  April  21, 
1999. 

Christopher  R.  Blum, 

Manager.  Air  Traffic  Division. 

|FR  Doc.  99-11175  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-27] 

Proposed  Establishment  of  Class  E 
Airspace;  Gwinn,  Ml;  Proposed 
Revocation  of  Class  E  Airspace; 
Sawyer,  Ml,  and  K.I.  Sawyer,  Mi 

AGENCY:  Federal  Aviation 

Administration  (FAA)  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Gwinn,  MI, 
and  revoke  the  Class  E  airspace  at 
Sawyer,  MI,  and  K.I.  Sawyer,  MI.  The 
legal  description  for  the  Class  E  airspace 
for  Sawyer  Airport  has  been  changed 


from  Sawyer,  MI,  to  Gwinn.  MI,  and  the 
legal  description  for  Class  E  airspace  for 
K.I.  Sawyer,  MI,  is  not  longer  valid 
because  K.I.  Sav^ryer  Air  Force  Base 
(AFB)  has  been  closed  and  renamed 
Sawyer  Airport.  This  action  proposes  to 
establish  Class  E  airspace  for  Gwinn, 
MI,  to  correctly  describe  the  Class  E 
airspace  required  for  Sawyer  Airport, 
and  to  revoke  the  Class  E  airspace  at 
Sawyer,  MI,  and  K.I.  Sawryer,  MI. 
DATES:  Comments  must  be  received  on 
or  before  June  21,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-27,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-27."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
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proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Gwirm,  MI, 
and  by  revoking  the  Class  E  airspace  at 
Sawyer,  MI,  and  K.I.  Sawyer,  MI.  The 
legal  description  for  the  Sawyer  Airport 
has  changed  from  Savyryer,  MI,  to 
Gwinn,  MI,  and  K.I.  Sav^ryer  AFB  has 
been  closed.  Controlled  airspace 
extending  upward  from  the  surface  is 
needed  to  contain  aircraft  executing 
instnunent  approach  procedures.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002, 
and  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005, 
of  FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
dociunent  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  fi-equent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragmph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  NO  E2    Sawyer,  NO  (Removed) 

***** 

AGL  MI  E2    Gwinn,  MI  (New) 

Gwinn,  Sawyer  Airport,  MI 

(Lat.  46°21'13"  N.,  long.  87°23'45"  W.) 
Within  a  4.6-niile  radius  of  Sawyer  Airport. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5     Sawyer,  MI  [Removed] 


AGL  MI  E5    K.I.  Sauryer,  MI  [Removed] 


AGL  MI  E5    Gwinn,  MI  [New] 

Gwinn,  Sawyer  Airport,  Ml 

(Ut.  46°21'13"N.,  long.  87''23'45"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.1-mile 


radius  of  the  Sawj'er  Airjjort,  excluding  that 
airspace  within  the  Marquette,  MI.  Class  E 
airspace  area,  and  that  airspace  extending 
upward  from  1,200  feel  above  the  surface 
within  a  34.8-mile  radius  of  the  Sawyer 
Airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  April  21, 

1999. 

Christopher  R.  Blum, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  99-11176  Filed  5-3-99:  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-71 

Proposed  Amendment  of  Class  E 
Airspace;  Sanford,  NC 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  E  airspace  at  Sanford,  NC. 
The  Sanford-Lee  County  Brick  Field 
Airport  has  been  relocated 
approximately  10  miles  northeast  and 
the  name  of  the  airport  has  been 
changed  to  Sanford-Lee  County 
Regional  Airport.  An  Instrument 
Landing  System  (ILS)/Distance 
Measuring  Equipment  (DME)  Rimway 
(RWY)  3  Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Sanford-Lee  County  Regional 
Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  Sanford-Lee  County 
Regional  Airport. 

DATES:  Comments  must  be  received  on 
or  before  June  3,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
99-ASO-7,  Manager,  Airspace  Branch, 
ASO-4520,  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Colimibia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION: 
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Conui  lents  Invited 

Inte  rested  parties  are  invited  to 
partic  pate  in  this  proposed  rulemaking 
by  sul  imitting  such  written  data,  views 
or  argi  unents  as  they  may  desire. 
Comn  ents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presei  ited  are  particularly  helphil  in 
develdping  reasoned  regulatory 
decisi  dus  on  the  proposal.  Comments 
are  sp  jcifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conun  unications  should  identify  the 
airspa  :e  docket  number  and  be 
submi  ted  in  triplicate  to  the  address 
listed  ibove.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  tltose  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

lents  to  Airspace  Docket  No.  99- 
^."  The  postcard  will  be  date/time 

and  retiuTied  to  the 
bnter.  All  commimications 
(d  before  the  specified  closing 
date  fc  r  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  1  he  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
commi  (nts  received.  All  conunents 
submi  ted  will  be  available  for 
examiiation  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
Colleg  (  Park,  Georgia  30337,  both  before 
and  af  er  the  closing  date  for  comments. 
A  repo  rt  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concer  tied  with  this  rulemaking  will  be 
filed  ii  I  the  docket. 


receiv 


Availa  tiility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  sub:  nitting  a  request  to  the  Federal 
Aviati(  in  Administration,  Manager, 
Airspa  :e  Branch,  ASO-520,  Air  Traffic 
Divisicn,  P.O.  Box  20636,  Atlanta. 
Georgi  i  30320.  Communications  must 
identif  r  the  notice  number  of  this 
NPRM  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiu-e 
NPRMi  i  should  also  request  a  copy  of 
Advise  ry  Circular  No.  11-2A  which 
descrites  the  application  procedure. 

The  Pr  iposal 

The  "AA  is  considering  an 
amend  nent  to  part  71  of  the  Federal 
Aviaticn  Regulations  (14  CFR  Part  71)  to 
amend  Class  E  airspace  at  Sanford,  -NC. 
The  Sa  aford-Lee  County  Brick  Field 
Airpor  has  been  relocated 
approxiimately  10  miles  northeast  and 
the  na4ie  of  the  airport  has  been 


changed  to  Sanford-Lee  County 
Regional  Airport.  An  ILS/DME  RWY  3 
SLAP  has  been  developed  for  Sanford- 
Lee  Coimty  Regional  Airport. 
Additional  controlled  edrspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SLAP  and 
for  LFR  operations  at  Sanford-Lee 
County  Regional  Airport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  sxu-face  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10. 1998,  and  effective 
September  16.  1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11035;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediues  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1998,  and  effective 


September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 


ASO  NC  E5    Sanford,  NC  [Revised] 

Sanford-Lee  County  Regional  Airport.  NC 
(Lat.  35°34'57"N.  long.  79°06'05"W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  6.6- 
mile  radius  of  Sanford-Lee  County  Regional 
Airport. 
***** 

Issued  in  College  Park,  Georgia,  on  April 
20.  1999. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  99-11172  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-24] 

Proosed  Modification  of  Class  E 
Airspace;  Barnesville,  OH 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Barnesville, 
OH.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  27 
has  been  developed  for  Barnesville- 
Bradford  Airport.  Controlled  airspace 
extending  upward  from  700  to  1,200  feet 
above  groimd  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  proposes  to  increase  the 
radius  of  the  existing  controlled 
airspace  for  this  airport. 
DATES:  Comments  must  be  received  on 
or  before  June  18,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coxmsel,  AGL-7,  Rules 
Docket  No.  99-AGL-24.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  Airspace  Branch. 
Federal  Aviation  Administration.  2300 
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East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-24."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  conununications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  R^ules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2 A,  which  described  the  application 
procediue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Bamesville,  OH,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwry  27  SIAP  at 
Bamesville-Bradford  Airport  by 
modifying  the  existing  controlled 
airspace.  Controlled  airspace  extending 
upward  fi-om  700  to  1,200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  ft'om 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10,  1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  cvurent. 
Therefore,  this,  proposed  regulation — 

(1)  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nvunber  of  small  entities 
under  the  criteria  of  the  RegiUatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  40  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1  [Amendedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLOHE5    Barnesville.  OH  (Revisedl 

Bamesville-Bradford  Airport  OH 

(Lat.  40°00'09"N..  long.  81°11'31"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  6.4  mile 
radius  of  Bamesville-Bradford  Airport. 

***** 

Issued  in  Des  Plaines,  Illinois  on  April  14, 
1999. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  99-11173  Filed  5-3-99;  8:45  ami 

BILUNG  CODE  4910-1  ^-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dcclcet  No.  9»-AGL-26] 

Proposed  Modification  of  Class  E 
Airspace;  Indianapolis,  IN;  and 
Proposed  Revocation  of  Class  E 
Airspace;  Greenwood,  IN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  E  airspace  at 
Indianapolis,  IN,  and  revoke  the  Class  E 
airspace  at  Greenwood,  IN.  The  legal 
description  for  the  Class  E  airspace  for 
the  Greenwood  Municipal  Airport  has 
been  published  in  duplicate,  once  as 
part  of  the  Indianapolis,  IN,  Class  E 
airspace,  and  once  as  Greenwood,  IN. 
Class  E  airspace.  Neither  legal 
description  for  the  Class  E  airspace  for 
the  Greenwood  Municipal  Airport,  as 
published,  is  correct.  Because  the  Class 
E  airspace  for  Greenwood  Municipal 
Airport  is  an  integral  part  of  the 
Indianapolis,  IN,  Class  E  airspace  area, 
this  action  proposes  to  modify  the  Class 
E  airspace  for  Indianapolis,  IN,  to 
correctly  describe  the  Class  E  airspace 
required  for  Greenwood  Municipal 
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Airpo  rt,  and  by  revoking  the  duplicate, 
therefore  unneeded,  Class  E 
at  Greenwood,  IN. 
Comments  must  be  received  on 
before  June  21,  1999. 

Send  comments  on  the 
propofcal  in  triplicate  to:  Federal 
Aviati  on  Administration,  Office  of  the 
Assist  mt  Chief  Counsel,  AGL-7,  Rules 
Dockek  No.  99-AGL-26,  2300  East 
Avenue,  Des  Plaines,  Illinois 
The  official  docket  may  be 
examihed  in  the  Office  of  the  Assistant 
Counsel,  Federal  Aviation 
ifistration.  2300  East  Devon 
,  Des  Plaines,  Illinois.  An 
inforn^al  docket  may  also  be  examined 
normal  business  hours  at  the  Air 
Division,  Airspace  Branch, 
'  Aviation  Administration,  2300 
D^von  Avenue,  Des  Plaines, 


diu-ing 

Traffic 

Feder^ 

East 

Illinois  i 

FOR  FU  TTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 

Airspa:e  Branch,  AGL-520,  Federal 

Aviatidn  Administration,  2300  East 

Devon  Avenue,  Des  Plaines,  Illinois 

60018.  telephone  (847)  294-7568. 

SUPPLa^ENTARY  INFORMATION: 

Commtnts  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argu  ments  as  they  may  desire. 
Comm«  nts  that  provide  the  factual  basis 
suppor  ing  the  views  and  suggestions 
presenljed  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisiois  on  the  proposals.  Comments 
are  spei:ifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
en viror  mental,  and  energy-related 
aspects  of  the  proposal. 
Commi  nications  should  identify  the 
airspao  (  docket  number  and  be 
submiti  ed  in  triplicate  to  the  address 
listed  a  )ove.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
commei  its  on  this  notice  must  submit 
with  th(  »se  comments  a  self-addressed, 
stampe<  I  postcard  on  which  the 
following  statement  is  made: 
"Commsnts  to  Airspace  Docket  No.  99- 
AGL-2f ."  The  postcard  will  be  date/ 
time  sta  tnped  and  returned  to  the 
commei  iter.  All  communications 
receivec  on  or  before  the  specified 
closing  iate  for  comments  will  be 
consideed  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submittdd  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  L^es  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  /  venue,  Des  Plaines,  Illinois, 


both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procediu«. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
the  Class  E  airspace  at  Indianapolis,  IN, 
by  correctly  describing  the  Class  E 
airspace  for  the  Indianapolis, 
Greenwood  Municipal  Airport  and  by 
revoking  the  duplicate  incorrect  Class  E 
airspace  at  Greenwood,  IN.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  instnunent  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005, 
of  FAA  Order  7400.9F  dated  September 
10,  1998.  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  fi-equent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciorrent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IN  E5    Greenwood,  IN  [Removed] 

***** 

AGL  IN  E5    Indianapolis,  IN  [Revised] 

Indianapolis  International  Airport,  IN 

(Lat.  39°  43'  02"N.,  long.  86°  17'  40"W.) 
Indianapolis,  Greenwood  Municipal  Airport 
IN 
(Lat.  39°  37'  42"N.,  long.  86°  05'  16"W.) 
Indianapolis,  Eagle  Creek  Airpark,  IN 

(Lat.  39°  49'  51'TvI.,  long.  86°  17'40"W.) 
Indianapolis,  Helicopter  VOR/DME  287° 
Approach  Point  in  Space 
(Lat.  39°  42'  12"N.,  long.  86°  06'  28"W.) 
Brickyard  VORTAC 

(Lat.  39°  48'  53"N.,  long.  86°  22'  03"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.4-mile 
radius  of  the  Indianapolis  International 
Airport,  within  a  7.0-mile  radius  of  the 
Greenwood  Municipal  Airport,  within  a  6.3- 
mile  radius  of  Eagle  Creek  Airpark,  and 
within  2.6  miles  each  side  of  the  Brickyard 
VORTAC  257°  radial,  extending  from  the  6.3- 
mile  radius  of  the  Eagle  Creek  Airpark  and 
the  7.4-mile  radius  of  the  Indianapolis 
International  Airport  to  7.0  miles  west  of  the 
VORTAC,  and  within  a  6.0-mile  radius  of  the 
Point  in  Space  serving  the  helicopter  VOR/ 
DME  287°  approach. 
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Issued  in  Des  Plaines,  Illinois  on  April  21, 
1999. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  99-11174  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 
[Docket  No.  98N-11 70] 

Medical  Devices;  Sunlamp  Products 
Performance  Standard;  Request  for 
Comments  and  Information;  Extension 
of  Comment  Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  extension  of  comment 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
July  9,  1999,  the  comment  period  for  the 
advance  notice  of  proposed  rulemaking 
(ANPRM)  that  appeared  in  the  Federal 
Register  of  February  9,  1999  (64  FR 
6288).  That  ANPRM  announced  FDA's 
intention  to  propose  amendments  to  the 
performance  standard  for  sunlamp 
products.  The  agency  is  taking  this 
action  in  response  to  a  request  for 
extension  of  the  comment  period.  This 
extension  of  the  comment  period  is 
intended  to  allow  interested  persons 
additional  time  to  submit  comments  on 
the  ANPRM. 

DATES:  Written  comments  by  July  9, 
1999. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Individuals 
or  organizations  wishing  to  receive 
copies  of  draft  amendments  or  related 
documents  distributed  for  review  during 
the  development  of  these  amendments 
may  have  their  names  placed  on  a 
mailing  list  by  writing  to  the  Office  of 
Science  and  Technology  (HFZ-114), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  FAX  301-594-6775,  e-mail 
"HWC@CDRH.FDA.GOV". 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Howard  Cyr,  Center  for  Devices  and 
Radiological  Health  (HFZ-114),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301^43- 
7179. 


SUPPLEMENTARY  INFORMATION: 
I.  Extension  of  Comment  Period 

In  the  Federal  Register  of  February  9, 
1999  (64  FR  6288),  FDA  pubhshed  an 
ANPRM  to  propose  amendments  to  the 
performance  standard  for  sunlamp 
products.  FDA  is  soliciting  comments 
and  information  ft'om  interested  persons 
concerning  the  adequacy  of  the 
warnings  on  sunlamp  products,  current 
recommended  exposure  schedule  to 
minimize  risk  to  customers  who  choose 
to  produce  and  maintain  a  tan,  current 
labeling  for  replacement  lamps,  and 
current  health  warnings  which  do  not 
reflect  recent  advances  in 
photobiological  research. 

FDA  received  a  request  from  an 
association  of  tanning  facilities  owners 
to  extend  the  comment  period  an 
additional  90  days  to  allow  adequate 
time  to  respond.  In  response  to  the 
letter,  FDA  is  extending  the  comment 
period  for  60  additional  days. 

n.  Comments 

Interested  persons  may,  on  or  before 
July  9, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
ANPRM.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  26,  1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  99-11121  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  20,  25,  31,  and  40 

[REG-1 00729-98] 
RIN1545-AW41 

Electronic  Funds  Transfers  of  Federal 
Deposits;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  deposits  of  Federal  taxes  by 
electronic  funds  transfer. 


DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  May  11, 1999,  at 
10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Slaughter  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking,  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Tuesday,  March  23, 
1999  (64  FR  13940),  announced  that  a 
public  hearing  was  scheduled  for 
Tuesday,  May  11,  1999,  at  10  a.m.,  in 
room  2615,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  The  subject  of  the 
public  hearing  is  proposed  regulations 
under  section  6302  of  the  Internal 
Revenue  Code.  The  public  comment 
period  for  these  proposed  regulations 
expires  on  Monday,  May  24,  1999.  The 
outlines  of  topics  to  be  addressed  at  the 
hearing  were  due  on  Tuesday,  April  20, 
1999. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  April  28,  1999.  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  Tuesday, 
May  11,  1999.  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Coqaorate). 
|FR  Doc.  99-11068  Filed  5-3-99;  8:45  am] 

BtLUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  and 
Reclamation  and  Enforcement 

30  CFR  Parts  701,  724,  773,  774,  778, 
842,  843,  and  846 

RIN  1029-AB94 

Application  and  Permit  information 
Requirements;  Permit  Eligibility; 
Definitions  of  Ownership  and  Control; 
the  Applicant/Violator  System; 
Alternative  Enforcement  Actions 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
reopening  and  extending  the  comment 
period  for  the  proposed  rule  published 
on  December  21.  1998  (63  FR  70580). 
The  comment  period  originally  closed 
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on  Fe  )ruary  19, 1999.  and  was  then 
exten  led  to  April  15,  1999  (64  FR 
15322;  March  31.  1999).  We  are  again 
reopei  ling  and  extending  the  comment 
perioc  for  an  additional  5  days. 
DATES ;  We  will  accept  written 
comm  ents  on  the  proposed  rule  until  5 
p.m.  I  astern  time,  on  May  10,  1999. 
ADORE  SSES:  You  may  mail  or  hand- 
delive  r  comments  to  the  Office  of 
Surfac  e  Mining  Reclamation  and 
Enforcement,  Administralive  Record, 
Room  101.  1951  Constitution  Avenue, 
NW,  V/ashington.  DC  20240.  You  may 
also  submit  comments  to  OSM  via  the 
Intern  jt  at:  osmrules@osmre.gov. 
FOR  FMRTHER  INFORMATION  CONTACT: 
Earl  D|  Bandy.  Jr..  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Appliiant/Violator  System  Office,  2679 
Regency  Road,  Lexington,  Kentucky 
40503]  Telephone:  (606)  233-2796  or 
(800)  S43-9748.  E-Mail: 
ebandy@osmre.gov. 

SUPPLtMENTARY  INFORMATION:  In  order  to 
accept  comments  from  members  of  the 
public  received  shortly  after  the  close  of 
the  comment  period,  we  are  reopening 
and  e^^ending  the  public  comment 
period  for  the  proposed  rule  published 
on  December  21,  1998  (63  FR  70580). 
We  are  extending  the  comment  period 
an  additional  5  days. 

In  the  rule,  we  are  proposing  revised 
permit  eligibility  requirements  for 
surfaci  I  coal  mining  operations  under 
the  Su  "face  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  hi 
partici  Jar,  we  propose  to  revise  how 
owner  thip  and  control  of  mining 
operations  is  determined  under  section 
510(c)  jof  SMCRA  so  that  applicants  who 
are  responsible  for  unabated  violations 
do  not  receive  new  permits.  We  have 
designed  this  proposal  to  be  effective, 
fair,  and  consistent  with  a  1997  decision 
by  the  b.S.  Court  of  Appeals  for  the  DC 
Circuio  addressing  ownership  and 
control  issues. 

Datetj:  April  28.  1999. 
Mary  ft^ie  Blanchard, 

Assistant  Director,  Program  Support. 

(FR  DocL  99-11125  Filed  5-3-99:  8:45  am] 

BILUNG  CODE  4310-06-M 


DEPAilTMENT  OF  VETERANS 
AFFAIRS 

38CFF  Part  17 

RIN290D-AJ07 

Medici  tk>n  Prescribing  Authority 

AGENC1 :  Department  of  Veterans  Affairs. 
ACTION  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
amend  the  medical  regulations  of  the 
Department  of  Veterans  Affairs  (VA) 
regarding  patient  rights  concerning  the 
prescribing  of  medications.  The  current 
regulations  were  intended  to  ensure  that 
patients  are  free  of  unnecessary 
medications,  that  a  patient's  medical 
record  contains  entries  reflecting 
prescribed  medications,  that  drug 
regimens  are  reviewed  in  a  timely 
maimer,  and  that  medications  not  be 
used  as  punishment.  The  adoption  of 
this  proposed  rule  would  not  lessen 
these  requirements.  However,  the 
regulations  noted  that  medication 
would  be  administered  only  on  the 
written  order  of  a  physician.  Further, 
the  regulations  provided  for  medication 
review  only  by  a  physician.  Today, 
throughout  the  health  care  industi7 
other  health  care  professionals  are 
recognized  as  qualified  and  credentialed 
to  prescribe  medications  and  conduct 
medication  reviews.  Under  these 
circumstances,  VA  proposes  to  update 
the  regulations  by  stating  that  other 
health  care  professionals  also  are  able  to 
prescribe  medications  as  authorized  by 
VA  and  to  conduct  the  necessary 
medication  reviews.  Further,  in  order  to 
utilize  technological  advances,  VA 
proposes  to  amend  the  regulations  to 
allow  for  VA  health  care  professionals 
to  issue  prescriptions  by  electronic 
means  in  addition  to  ordering 
prescriptions  by  telephone. 
DATES:  Comments  must  be  received  on 
or  before  July  6,  1999. 
ADDRESSES:  Mail  or  hand-dehver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900- AJ07."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address.  Room  1158,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Gebhart,  M.D.,  Chief 
Consultant,  Primary  and  Ambulatory 
Care  (112),  Veterans  Health 
Administration,  202-273-8550.  (This  is 
not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  adoption  of  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  Eire 
defined  in  the  Regulatory  Flexibility 


Act,  5  U.S.C.  601-612.  This  proposed 
rule  concerns  which  VA  health  care 
professionals  may  prescribe 
medications.  It  would  not  have  an  affect 
on  small  entities  and  is  not  intended  to 
affect  the  prescription  of  medications  to 
veterans.  Pursuant  to  5  U.S.C.  605(b), 
this  proposed  rule,  therefore,  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
§§603  and  604. 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
by  OMB  under  Executive  Order  12866. 

Catalog  of  Federal  Domestic  Assistance 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  niunber  for  this 
proposed  rule.     » 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism,  Claims,  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Grant  programs- 
health,  Health  care.  Health  facilities. 
Health  professions.  Medical  devices, 
Medical  research.  Mental  health 
programs.  Nursing  home  care, 
Philippines,  Veterans. 

Approved:  January  5, 1999 
Togo  D.  West,  Ir., 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  proposed  to 
be  amended  as  set  forth  below. 

PART  17— IMEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  USC  501,  1721.  unless 
otherwise  noted. 

2.  In  17.33,  paragraph  (e)  is  revised  to 
read  as  follows: 

17.33    Patients'  rights. 

***** 

(e)  Medication.  Patients  have  a  right  to 
be  free  from  unnecessary  or  excessive 
medication.  Medication  will  be 
administered  only  on  the  order  of  a 
healthcare  professional  authorized  by 
VA  to  prescribe  medication.  That 
individual  may  issue  the  order 
personally,  or  in  the  case  of  an 
emergency,  by  telephone  or  other 
electronic  means.  If  made  personally, 
the  healthcare  professional  must  issue 
the  order  in  writing  by  placing  an  entry 
in  the  patient's  medical  record.  If  the 
order  is  issued  by  telephone  or  other 
electronic  means,  the  person  receiving 
the  order  must  place  an  entry  in  the 
patient's  medical  record  showing  that 
the  order  was  made,  and  it  must  be 
countersigned  within  24  hours  by  a 
healthcare  professional  authorized  by 
VA  to  prescribe  medication.  The 
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attending  healthcare  provider  shall  be 
responsible  for  all  medication  given  or 
administered  to  a  patient.  The  attending 
heEdthcare  provider  shall  review  the 
drug  regimen  of  each  patient  under  his 
or  her  care  at  least  every  thirty  (30) 
days,  and  the  administration  of  certain 
medications  will  be  reviewed  more 
frequently.  Medication  shall  not  be  used 
as  punishment,  or  for  the  convenience 
of  the  staff,  or  in  quantitites  which 
interfere  with  the  patient's  treatment 
program. 
***** 

[FR  Doc.  99-11070  Filed  5-3-99;  8:45  am] 

BIUJNG  CODE  8320-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  038-1 00b;  FRL-6333-5] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compoimd  (VOC)  emissions  from  paper, 
fabric,  and  film  coating  operations; 
graphic  arts,  coatings  and  ink 
manufacturing;  plastic,  rubber,  and  glass 
coatings;  motor  vehicle  and  mobile 
equipment  non-assembly  line  coating 
operations;  and  solvent  cleaning 
operations. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  cunended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  not  take  effect  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Any  parties  interested  in 


commenting  on  this  rule  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  June  3, 1999. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel,  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1185. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  South  Coast  Air 
Quality  Management  District  Rules 
1128 — Paper,  Fabric,  and  Film  Coating 
Operations;  1130 — Graphic  Arts; 
1141.1 — Coatings  and  Ink 
Manufacturing;  1145 — Plastic,  Rubber, 
cmd  Glass  Coatings;  1151 — Motor 
Vehicle  and  Mobile  Equipment  Non- 
Assembly  Line  Coating  Operations;  and 
1171 — Solvent  Cleaning  Operations, 
submitted  to  EPA  on  July  23,  1996 
(1128, 1130),  September  14.  1992 
(1141.1),  August  1,  1997  (1145),  and 
March  10,  1998  (1151,  1171)  by  the 
California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  that  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  April  22,  1999. 
Felicia  Marcus, 

Regional  Administrator,  Region  Di. 

[FR  Doc.  99-11040  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[NJ002;  FRL-6333-7] 

Approval  of  State  Operating  Permit 
Rule  Revision;  New  Jersey 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  approval. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  approve  revisions  to  the 
Operating  Permit  Rule  submitted  by  the 
State  of  New  Jersey  to  fulfill  the 
requirements  of  Title  V  of  the  Clean  Air 
Act,  as  amended  on  November  15, 1990. 
The  revisions  extend  the  deadlines  for 
permit  applications  submitted  in 
electronic  format  by  affected  sources. 
We  are  proposing  to  approve  the  revised 
Operating  Permit  Rule  which  jdlows 
electronic  applications  to  be  submitted 
by  February  4,  1999  and  May  4,  1999. 
respectively  for  the  last  two  waves  of 
affected  sources.  In  the  "Rules  and 
Regvilations"  section  of  this  Federal 
Register,  EPA  is  publishing  a  separate 
docxmient  that  will  serve  as  the  agency's 
decision  to  approve  the  State  rule 
revision.  EPA  is  approving  New  Jersey's 
revised  Operating  Permit  Rule,  codified 
at  N.J.A.C.  7:27-22.  as  a  direct  final  rule 
without  prior  proposal  in  the  view  that 
the  subject  revision  is  noncontroversial 
and  therefore  would  receive  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments,  EPA  will  not  take  further 
action  on  this  rule.  If  EPA  receives 
adverse  comments,  EPA  will  withdraw 
the  direct  final  rule  and  it  will  not  take 
effect.  EPA  will  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  June  3,  1999. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Acting 
Chief,  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadwav,  25th 
Floor,  New  York.  New  York  10007- 
1866. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 
Environmental  Protection  Agency, 

Region  2  Office,  290  Broadway,  25th 
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Floi  >r,  New  York.  New  York  10007- 
186  3. 
New  1  srsey  Department  of 
Environmental  Protection,  Air  Quality 
Pen  nitting  Program,  Bureau  of 
Operating  Permits,  401  E.  State  Street, 
Trei  »ton.  New  Jersey  08625-0027. 
FOR  FURTHER  INFORMATION  CONTACT: 
SuilinChan,  Air  Programs  Branch, 
Envir(  mmental  Protection  Agency, 
Regioi  I  2  Office,  290  Broadway,  25th 
Floor.  New  York.  New  York  10278, 
(212)1137-4019. 

SUPPL  -MENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rile  which  is  published  in  the 
rules  <  ection  of  this  Federal  Register. 

Date  I:  April  19,  1999. 
Williaii  ].  Muszynski, 

Acting  Regional  Administrator,  Region  2. 
(FR  Do  :.  99-10854  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIF^ONMENTAL  PROTECTION 
AGENCY 

40  CFi)  Part  271 
[FRL-e  333-3] 

Missouri:  Final  Auttiorization  of  State 
Hazardous  Waste  Management 
Program  Revision  for  Corrective 
Actiof^ 

AGENCr:  Environmental  Protection 
Agenci  (EPA). 
ACTION:  Proposed  rule. 

SUMMA^IY:  The  EPA  proposes  to  grant 
final  authorization  for  corrective  action 
to  the  hazardous  waste  program 
submi  ted  by  Missouri  Department  of 
Natura  1  Resources.  In  the  final  rules 
sectioi  of  this  Federal  Register,  the  EPA 
is  auth  orizing  the  state's  program 
revisic  ns  as  an  immediate  final  rule 
withoi  t  prior  proposal  because  the  EPA 
views  Jiis  action  as  noncontroversial 
and  an  ticipates  no  adverse  comments.  If 
no  adv  erse  written  comments  are 
receivi  d  on  this  action,  the  immediate 
final  n  ile  will  become  effective  and  no 
furthei  activity  will  occur  in  relation  to 
this  pr  iposal.  If  the  EPA  receives 
advers?  written  comments,  it  will 
withdi  sw  the  immediate  final  rule 
before  its  effective  date  by  publishing  a 
timely  withdrawal  in  the  Federal 
Registf  T.  The  EPA  will  then  respond  to 
public  comments  in  a  later  final  rule 
based  i  )n  this  proposal.  The  EPA  may 
not  pre  vide  further  opportunity  for 
comm(  nX.  Any  parties  interested  in 
comm(  nting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
receivf  d  on  or  before  June  3,  1999. 


ADDRESSES:  Send  written  comments  to 
Heather  Hamilton,  U.S.  EPA  Region  VII, 
ARTD/RESP,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101;  (913)  551- 
7039.  Copies  of  the  Missouri  program 
revision  applications  and  the  materials 
which  the  EPA  used  in  evaluating  the 
revisions  are  available  for  inspection 
and  copying  during  normal  business 
hours  at  the  following  address: 
Hazardous  Waste  Program,  Missoiiri 
Department  of  Natural  Resources,  P.O. 
Box  176,  Jefferson  City,  Missouri  65102- 
0176:  (573)  751-3176. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heather  Hamilton,  U.S.  EPA  Region  VII, 
ARTD/RESP,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101;  (913)  551- 
7039. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the 
immediate  final  rule  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  April  13, 1999. 
William  Rice, 

Acting  Regional  Administrator,  Region  VII. 
(FR  Doc.  99-11038  Filed  5-3-99;  8:45  am) 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  215 

[DFARSCase99-D001] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Weighted 
Guidelines  and  Performance-Based 
Payments 

agency:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  to  modify  the 
weighted  guidelines  method  of 
computing  profit  objectives  by  adding 
contracts  with  performance-based 
payments  to  the  types  of  contracts  that 
affect  a  contractor's  cost  risk. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  specified  below  on  or  before 
July  6,  1999,  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Sandra 
G.  Haberlin,  PDUSD(A&T)DP(DAR), 
IMD  3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703)  602-0350.  Please  cite  DEARS  Case 
99-DOOl. 


E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil. 

Please  cite  DEARS  Case  99-DOOl  in 
all  correspondence  related  to  this  issue. 
E-mail  correspondence  should  cite 
DEARS  Case  99-DOOl  in  the  subject 
line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sandra  G.  Haberlin,  (703)  602-0131. 
Please  cite  DEARS  Case  99-DOOl. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DEARS  215.404-4,  Profit,  requires 
contracting  officers  to  use  the  weighted 
guidelines  method  of  developing  a 
prenegotiation  profit  or  fee  objective  on 
most  negotiated  contract  actions  that 
require  cost  analysis.  This  method 
focuses  on  three  profit  factors: 
performance  risk,  contract  type  risk,  and 
facilities  capital  employed.  Calculations 
using  these  profit  factors  result  in  values 
that  become  part  of  the  part  objective. 

For  contract  type  risk,  the  calculations 
include  an  assessment  of  the  degree  of 
cost  risk  accepted  by  the  contractor 
under  varying  contract  types  as  adjusted 
by  the  costs  of  contractor-provided 
financing.  Currently,  DEARS  214.404- 
71-3,  Contract  type  risk  and  working 
capital  adjustment,  provides  only  two 
financing  choices  for  fixed-price  and 
fixed-price-incentive  contracts:  The 
contract  either  will  provide  progress 
payments  or  will  offer  no  financing.  The 
proposed  rule  adds  contracts  with 
performance-based  payments  as  a  third 
choice. 

The  rule  proposes  to  amend  DEARS 
215.404-71-3  to— 

1 .  Add  firm-fixed-price  and  fixed- 
price  incentive  contracts  with 
performance-based  payments  to  the 
table  of  contract  types  at  215.404-71- 
3(c); 

2.  Add  evaluation  criteria  at  215.404- 
71-3(d)  that  contracting  officers  should 
consider  when  determining  the  value 
for  contract  type  risk  associated  with 
contracts  using  performance-based 
payments;  and 

3.  Remove  the  reference  to  the  flexible 
progress  payments  type  of  financing  at 
215.404-71-3(e)(3).  DoD  does  not 
permit  the  use  of  flexible  progress 
payments  for  contracts  awarded  as  a 
result  of  solicitations  issued  on  or  after 
November  11,  1993.  A  final  rule, 
published  in  the  Federal  Register  on 
February  23,  1999  (64  FR  8731), 
removed  references  to  flexible  progress 
payments  form  DFARS  Part  232.  The 
change  to  215.404-71-3(e)(3)  in  this 
proposed  rule  does  not  reflect  a  policy 
change  but  merely  removes  obsolete 
language. 
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B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  have  a  dollar  value  less 
than  the  simplified  acquisition 
threshold  and,  therefore,  would  not  use 
the  weighted  guidelines  method  of 
profit  computation.  The  weighted 
guidelines  method  normally  is  used  to 
compute  profit  objectives  on  negotiated 
contract  actions  at  or  above  $500,000. 
An  initial  regulatory  flexibility  analysis 
has,  therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 


also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  99-DOOl  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  215 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  215  is 
proposed  to  be  amended  as  follows: 


PART  215— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
Part  215  continues  to  read  as  follows: 

Authority  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

2.  Section  215.404-71-3  is  amended 
by  revising  paragraphs  (c),  (d),  and  (e) 
to  read  as  follows: 

21 5.404-71  -3    Contract  type  risk  arwl 
working  capital  adjustment 

***** 

(c)  Values:  Normal  and  designated 
ranges. 


Contract  type 


Notes 


Normal 

value 

(percent) 


Designated  range  (percent) 


Firm-fixed-price,  no  financing 

Firm-fixed-price,  with  performance-based  payments 

Firm-fixed-price,  witfi  progress  payments  

Fixed-price  incentive,  no  financing 

Fixed-price  incentive,  witfi  perfonnance-based  payments 

Fixed-price  witfi  redetermination  provision  

Fixed-price  incentive,  with  progress  payments 

Cost-plus-incentive-fee 

Cost-plus-fixed-fee  

Time-and-materials  (including  overhaul  contracts  priced  on  time-and-materials  basis) 

Labor-hour  

Firm-fixed-price,  level-of-effort  


(1) 
(6) 
(2) 
(1) 
(6) 
(3) 
(2) 
(4) 
(4) 
(5) 
(5) 
(5) 


4  to  6. 
2.5  to  5.5. 
2  to  4. 
2  to  4. 
0.5  to  3.5. 

Oto2. 
0to2. 
Otol. 
Otol. 
Otol. 
Otol. 


(1)  "No  financing"  means  either  that 
the  contract  does  not  provide  progress 
payments  or  performance-based 
payments,  or  that  the  contract  provides 
them  only  on  a  limited  basis,  such  as 
financing  of  first  articles.  Do  not 
compute  a  working  capital  adjustment. 

(2)  When  progress  payments  are  used, 
compute  a  working  capital  adjustment 
(Block  26). 

(3)  For  the  purposes  of  assigning 
profit  values,  treat  a  fixed-price  contract 
with  redetermination  provisions  as  if  it 
were  a  fixed-price  incentive  contract 
with  below  normal  conditions. 

(4)  Cost-plus  contracts  shall  not 
receive  the  working  capital  adjustment. 

(5)  These  types  of  contracts  are 
considered  cost-plus-fixed-fee  contracts 
for  the  purposes  of  assigning  profit 
values.  They  shall  not  receive  the 
working  capital  adjustment  in  Block  26. 
However,  they  may  receive  higher  than 
normal  values  within  the  designated 
range  to  the  extent  that  portions  of  cost 
are  fixed. 

(6)  When  performance-based 
payments  are  used,  do  not  compute  a 
working  capital  adjustment. 

(d)  Evaluation  criteria. 


(1)  General.  The  contracting  officer 
should  consider  elements  that  affect 
contract  type  risk  such  as — 

(i)  Length  of  contract; 

(ii)  Adequacy  of  cost  data  for 
projections; 

(iii)  Economic  environment; 

(iv)  Natiu^  and  extent  of 
subcontracted  activity; 

(v)  Protection  provided  to  the 
contractor  under  contract  provisions 
(e.g.,  economic  price  adjustment 
clauses); 

(vi)  The  ceilings  and  share  lines 
contained  in  incentive  provisions; 

(vii)  Risks  associated  with  contracts 
for  foreign  military  sales  (FMS)  that  are 
not  funded  by  U.S.  appropriations;  and 

(viii)  When  performance-based 
payments  are  used —  ' 

(A)  The  frequency  of  payments; 

(B)  The  total  amount  of  payments 
compared  to  the  maximum  allowable 
amount  specified  at  FAR  32.1004(b)(2); 
and 

(C)  The  risk  of  the  payment  schedule 
to  the  contractor. 

(2)  Mandatory.  The  contracting  officer 
shall  assess  the  extent  to  which  costs 
have  been  incurred  prior  to 


definitization  of  the  contract  action 
9also  see  217.7404-6(a)).  The 
assessment  shall  include  any  reduced 
contractor  risk  on  both  the  contract 
before  definitization  and  the  remaining 
portion  of  the  contract.  When  costs  have 
been  incurred  prior  to  definitization, 
generally  regard  the  contract  type  risk  to 
be  in  the  low  end  of  the  designated 
range.  If  a  substantial  portion  of  the 
costs  have  been  incurred  prior  to 
definitization,  the  contracting  officer 
may  assign  a  value  as  low  as  0  percent, 
regardless  of  contract  type. 

(3)  Above  normal  conditions.  The 
contracting  officer  may  assign  a  higher 
than  normal  value  when  there  is 
substantial  contractor  type  risk. 
Indicators  of  this — 

(i)  Efforts  where  there  is  minimal  cost 
history; 

(ii)  Long-term  contracts  without 
provisions  protecting  the  contractor, 
particularly  when  there  is  considerable 
economic  uncertainty; 

(iii)  Incentive  provisions  (e.g.,  cost 
and  performance  incentives)  thai  place 
a  high  degree  of  risk  on  the  contractor; 

(iv)  FMS  sales  (other  than  those  under 
DoD  cooperative  logistics  support 
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arranf  ements  or  those  made  from  U.S. 
Cover  iment  inventories  or  stocks) 
where  the  contractor  can  demonstrate 
that  ti  ere  are  substantial  risks  above 
those  lormally  present  in  DoD  contracts 
for  sin  lilar  items; 

(v)  I  erformance-based  payments 
made  ess  frequently  than  monthly; 

(vi)  'erformance-based  payments 
totalin  g  less  than  the  maximum 
allows  ble  amount(s)  specified  at  FAR 
32.10C  4(b)(2);  or 

(vii)  An  aggressive  performance-based 
payme  nt  schedule  that  increases  risk. 

(4)  t  elow  normal  conditions.  The 
contra  :ting  officer  may  assign  a  lower 
than  n  )rmal  value  when  the  contract 
type  ri  sk  is  low.  Indicators  of  this  are — 

(i)  V  3ry  mature  product  line  with 
extens  ve  cost  history; 

(ii)  F  elatively  short-term  contracts; 

(iii)  Contractual  provisions  that 
substai  itially  reduce  the  contractor's 
risk; 

(iv)  1  Qcentive  provisions  that  place  a 
low  de  jree  of  risk  on  the  contractor; 

(v)  P  jrformance-based  payments 
provid  ;d  on  a  monthly  basis; 

(vi)  I'erformance-based  payments 
totalini ;  the  maximum  allowable 
amoun[(s)  specified  at  FAR 
32. loa  1(b)(2);  or 

(vii)  \  performance-based  payment 
schedu  le  that  is  routine  with  minimal 
risk. 

(e)  C  ists  financed. 

(1)  C  )sts  financed  equal  total  costs 
multip  ied  by  the  portion  (percent)  of 
costs  fi  lanced  by  the  contractor. 

(2)  T  )taJ  costs  equal  Block  20  (i.e.,  all 
allowal  lie  costs,  including  general  and 
admini  itrative  and  independent 
researc  i  and  development/bid  and 
proposi  J,  but  excluding  facilities  capital 
cost  of  noney),  reduced  as  appropriate 
when— 

(i)  Tl:  e  contractor  has  little  cash 
investment  (e.g..  subcontractor  progress 
payments  liquidated  late  in  period  of 
performance);* 

(ii)  Some  costs  are  covered  by  special 
financii  »g  provisions,  such  as  advance 
paymei  ts;  or 

(iii)  The  contract  is  multiyear  and 
there  aie  special  funding  arrangements. 

(3)  Tl  le  portion  financed  by  the 
contrac  or  is  generally  the  portion  not 
coverec  by  progress  payments,  i.e.,  100 
percent  minus  the  customary  progress 
paymer  t  rate  (see  FAR  32.501).  For 
exampl;,  if  a  contractor  receives 
progress  payments  at  75  percent,  the 
portion  financed  by  the  contractor  is  25 
percent  On  contracts  that  provide 
progres  i  payments  to  small  businesses. 


use  the  customary  progress  payment 
rate  for  large  businesses. 

***** 

[FR  Doc.  99-11184  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Parts  229,  231 ,  and  232 
[FRA  Docket  No.  PB-9;  Notice  No.  16] 
RIN2130-AB16 

Brake  System  Safety  Standards  for 
Freight  and  Other  Non-Passenger 
Trains  and  Equipment 

AGENCY:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  By  notice  of  proposed 
rulemaking  (NPRM)  published  on 
September  9.  1998  (63  FR  48294),  FRA 
proposed  revisions  to  the  regulations 
governing  the  power  braking  systems 
and  equipment  used  in  freight  and  other 
non-passenger  railroad  train  operations. 
This  document  announces  a  public 
meeting  to  discuss  specific  issues 
related  to  FRA's  collection  of  data 
concerning  inspections  and  defects  and 
the  use  of  defect  ratios  based  upon  that 
data,  and. the  impact  that  information 
may  have  on  the  proposed  rule. 
DATES:  Public  Meeting:  A  public  meeting 
will  be  held  on  the  date  and  at  the 
location  listed  below  to  provide 
interested  parties  the  opportunity  to 
discuss  FRA's  collection  of  inspection 
and  defect  data  and  the  calculation  of 
defect  ratios  relevant  to  this  NPRM.  The 
date  of  the  public  hearing  is  as  follows: 
Thursday,  May  27,  1999  at  10:00  a.m. 
in  Washington  D.C. 

ADDRESSES:  (1)  Public  Meeting:  The 
public  meeting  will  be  held  at  the 
following  location:  Washington,  D.C: 
Conference  Area  1,  Seventh  Floor.  1120 
Vermont  Avenue.  N.W..  Washington. 
D.C. 

(2)  Docket  Clerk:  Written  notification 
to  FRA's  Docket  Clerk  must  identify  the 
docket  number,  and  the  name,  address, 
•and  phone  number  of  the  participant  or 
attendee.  Each  notification  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk.  Office  of  Chief  Counsel.  Federal 
Railroad  Administration.  RCC-10.  400 
Seventh  Street.  S.W..  Stop  10, 
Washington,  D.C.  20590. 
FOR  FURTHER  INFORMATION,  CONTACT: 
John  Leeds,  Director.  Office  of  Safety 
Analysis,  RRS-20,  400  Seventh  Street, 
S.W.,  Stop  25,  Washington,  D.C.  20950 


(telephone  202-493-6211),  or  Thomas 
Herrmann,  Trial  Attorney,  Office  of  the 
Chief  Counsel,  RCC-10,  400  Seventh 
Street,  S.W.,  Stop  10,  Washington,  D.C. 
20950  (telephone  202-493-6053). 
SUPPLEMENTARY  INFORMATION:  At  the 
public  hearings  and  technical 
conference  conducted  in  relation  to  the 
NPRM  and  in  written  comments 
submitted  subsequent  to  the  public 
hearings  and  technical  conference, 
comments  were  received  from  some 
parties  which  raised  concerns  regarding 
FRA's  collection  of  data  related  to  FRA's 
inspection  activity  and  the  number  of 
conditions  not  in  compliance  with 
Federal  regulations  found  during  that 
inspection  activity.  The  comments  and 
correspondence  received  allege  that 
there  are  substantial  problems  with 
FRA's  database,  that  there  has  been 
substantial  overreporting  of  the  number 
of  units  inspected,  and  that  there  has 
been  a  systematic  deflation  of  defect 
ratios.  As  the  allegations  and  concerns 
raised  to  date  have  been  general  in 
nature  and  because  the  comment  period 
in  this  proceeding  closed  March  1,  1999, 
FRA  believes  it  is  prudent  and 
necessary  to  conduct  a  public  meeting, 
on  the  record,  to  allow  interested  parties 
to  fully  explain  and  discuss  their 
concerns.  Although  many  of  the 
concerns  appear  to  involve  more  than 
the  estimation  of  power  brake  defect 
ratios,  which  is  the  focus  of  this 
rulemaking,  FRA  believes  that  this  is  the 
appropriate  fonun  to  develop  the  issues 
and  concerns. 

The  purpose  of  the  public  meeting  is 
to  permit  the  exchange  of  information 
and  concerns  regarding  FRA's  database 
and  the  information  developed  from 
that  database.  One  purpose  of  the 
meeting  is  to  allow  FRA  to  provide 
information  regarding  its  internal 
review  of  the  data  and  address  some  of 
the  concerns  raised  to  date,  particularly 
as  it  relates  to  the  estimation  of  power 
brake  defect  ratios  discussed  in  the 
NPRM.  A  second  purpose  is  to  allow 
interested  parties  to  fully  develop  and 
articulate  the  issues  and  concerns  they 
have  with  the  data  gathered  and 
presented  by  FRA  so  that  these  concerns 
can  be  fully  addressed  in  any  final  rule 
that  is  developed.  It  should  be  noted 
that  the  meeting  is  not  intended  to  allow 
participants  to  cross-examine  FRA  or 
other  participants  on  either  the  content 
of  the  NPRM  or  positions  taken  with 
regard  to  the  issues  or  data  presented. 

Public  Participation  Procedures 

Any  person  wishing  to  attend  the 
public  meeting  should  notify  the  Docket 
Clerk  by  mail  at  the  address  provided  in 
the  ADDRESSES  section  at  least  five 
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working  days  prior  to  the  date  of  the 
meeting  and  submit  three  copies  of  the 
issues  he  or  she  wishes  to  raise  at  the 
meeting.  The  notification  should 
identify  the  party  the  person  represents, 
and  the  particular  subject(s}  the  person 
plans  to  raise.  The  notification  should 
also  provide  the  Docket  Clerk  with  the 
participant's  mailing  address.  FRA 
reserves  the  right  to  limit  participation 
in  the  meeting  of  persons  who  fail  to 
provide  such  notification. 

Issued  in  Washington,  D.C.,  on  April  29, 
1999. 

George  A.  Gavalla, 

Associate  Administrator  for  Safety. 

[FR  Doc.  99-11189  Filed  5-3-99;  8:45  am] 
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DEPAliJTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docke^  No.  99-011-2] 

Availability  of  a  Draft  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 


AGENO 
Inspect  i 
ACUON 


Animal  and  Plant  Health 
on  Service,  USDA. 
Notice  of  reopening  and 
extensi^jn  of  comment  period. 


SUMMAI  iy:  We  are  advising  the  public 
that  w€  are  reopening  and  extending  the 
comma  tit  period  for  a  draft 
enviror  mental  assessment  and  finding 
of  no  si  ^ificant  impact  that  have  been 
prepare  d  by  the  Animal  and  Plant 
Health  Inspection  Service.  The  draft 
environmental  assessment  and  finding 
of  no  si  ^nificant  impact  relate  to  the 
release  into  the  environment  of 
nonind  genous  leaf  beetles  for  use  as 
biological  control  agents  to  suppress 
saltcediir,  a  major  weed  pest  of  water 
courses  and  riparian  habitats.  This 
reopeni  ag  and  extension  will  provide 
interestled  groups  and  individuals  with 
additional  time  to  prepare  and  submit 
comments. 

'  Ve  invite  you  to  comment  on 
">Jo.  99-011-1.  We  will  consider 
cominents  that  we  receive  by  June  4, 


DATES: 

Docket 

all 

1999 

ADDRESSES 


and  thrfe 

l.Regu 

Develo 

4700 

MD 

Pleas^ 
to 

You 


receive 
room, 
room  1 
14th  Stiieet 
SW., 


Please  send  your  comment 
copies  to:  Docket  No.  99-011- 
atory  Analysis  and 
bment,  PPD,  APHIS,  Suite  3C03, 
Ri/er  Road,  Unit  118,  Riverdale, 
20707-1238. 

state  that  your  comment  refers 
Docket  No.  99-011-1. 

read  any  comments  that  we 
in  this  docket  in  our  reading 
reading  room  is  located  in 
of  the  USDA  South  Building, 
and  Independence  Avenue, 
Washington,  DC.  Normal  reading 


Tiei 
141 


room  hoiu^  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuds  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  D.  Hennessey,  Entomologist, 
Biotechnology  and  Biological  Analysis, 
PPQ,  APHIS,  4700  River  Road  Unit  139, 
Riverdale.  MD  20737-1228;  (301)  734- 
8537;  or  e-mail: 

ronald.d.hennessey@usda.gov.  For 
copies  of  the  draft  environmental 
assessment  and  finding  of  no  significant 
impact,  write  to  Dr.  Ronald  D. 
Hennessey  at  the  same  address.  Please 
refer  to  the  title  of  the  draft 
environmental  assessment  and  finding 
of  no  significant  impact  when  ordering 
copies. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  18,  1999,  we  published  in 
the  Federal  Register  (64  FR  13395- 
13396.  Docket  No.  99-011-1)  a  notice 
advising  the  public  that  a  draft 
environmental  assessment  and  finding 
of  no  significant  impact  have  been 
prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
release  into  the  environment  of 
nonindigenous  leaf  beetles  for  use  as 
biological  control  agents  to  suppress 
saltcedar.  a  major  weed  pest  of  water 
courses  and  riparian  habitats. 

Comments  on  the  notice  were 
required  to  be  received  on  or  before 
April  19.  1999.  We  are  now  advising  the 
public  that  we  are  reopening  and 
extending  the  comment  period  on 
Docket  No.  99-011-1  for  an  additional 
45  days.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  conmients. 

The  draft  environmental  assessment 
and  finding  of  no  significant  impact 
have  been  prepared  in  accordance  with: 
(1)  the  National  Environmental  Policy 
Act  of  1969,  as  amended  (NEPA)  (42 
U.S.C.  4321  et  seq.),  (2)  regulations  of 
the  Council  on  Environmental  Quality 
for  implementing  the  procedural 
provisions  of  NEPA  (40  CFR  parts  1500- 


1508),  (3)  USDA  regulations 
implementing  NEPA  (7  CFR  part  lb), 
and  (4)  APHIS'  NEPA  Implementing 
Procedures  (7  CFR  part  372). 

Authority:  7  U.S.C.  150aa-150jj,  151-165. 
and  167. 

Done  in  Washington,  DC,  this  28th  day  of 
April  1999. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  99-11129  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  34ia-34-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— FNS-380, 
Worksheet  for  Food  Stamp  Program 
Quality  Control  Reviews 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
invites  the  general  public  and  other 
public  agencies  to  comment  on 
proposed  information  collection  of  the 
FNS-380,  Worksheet  for  Food  Stamp 
Program  Quality  Control  Reviews 
(formerly  FCS-380,  hitegrated  Quality 
Control  Review  Worksheet). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  6,  1999. 
ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to:  Retha  Oliver, 
Chief,  Quality  Control  Branch,  Program 
Accountability  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
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Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
included  in  the  request  for  OMB's 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
form  and  instruction  should  be  directed 
to  Redia  Ohver,  (703)  305-2474. 
SUPPLEMENTARY  INFORMATION: 

Title:  Worksheet  for  Food  Stamp 
Program  Quality  Control  Reviews. 

OMB  Number:  0584-0074. 

Form  Number:  FNS-380  (Was  FCS- 
380). 

Expiration  Date:  November  30,  1999. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  Form  FNS-380  is  a 
worksheet  used  in  the  Food  Stamp 
Program  to  determine  eligibility  and 
benefits  for  households  selected  for 
review  in  the  quality  control  sample  of 
active  cases.  We  estimate  the  reporting 
burden  for  this  collection  of  information 
averages  9.00  hours  per  response.  This 
includes  the  time  for  analyzing  the 
household  case  record;  plaiming  and 
carrying  out  the  field  investigation;  and 
gathering,  comparing,  analyzing  and 
evaluating  the  review  data.  We  estimate 
the  recordkeeping  burden  associated 
with  this  information  collection  is 
0.0236  hours  per  record.  We  previously 
cleared  the  reporting  and  recordkeeping 
biu-den  for  this  form  under  Office  of 
Management  and  Budget  (OMB) 
clearance  niunber  0584-0074.  OMB 
approved  the  burden  through  11/30/99. 
Based  on  the  most  recent  information 
available,  we  estimate  55,844  FNS-380 
worksheets  will  be  completed  annually. 
This  is  a  5,996  reduction  from  the 
previous  estimate  of  responses  and  a 
represents  a  corresponding  54,105  hoiu- 
reduction  in  the  reporting  and 
recordkeeping  burden.  The  reduction  in 
responses  is  a  result  of  allowing  States 
to  reduce  their  sample  sizes.  We  are 
requesting  a  three-year  approval  from 
OMB  for  this  information  collection. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments. 

Estimated  Number  of  Respondents:  53 
State  agencies. 

Estimated  Total  Number  of  Responses 
Per  Year:  55,844  responses. 

Estimated  Time  per  Response  for 
Information  Collection:  9.0236  hours. 

Total  Annual  Burden:  503,914  hours. 

Dated:  April  21,  1999. 
Samuel  Chambers,  Jr., 
Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  99-11161  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  3410-3(M> 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Ohio 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in  Ohio, 
US  Department  of  Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Ohio  for  review 
and  comment. 

summary:  It  is  the  intention  of  NRCS  in 
Ohio  to  issue  revised  conservation 
practice  standards  in  Section  IV  of  the 
FOTG.  The  proposed  standard  revisions 
are  Critical  Area  Planting  (Code  342), 
Cover  and  Green  Manure  Crop  (Code 
340),  Conservation  Cover  (Code  327), 
Contour  Farming  (Code  330),  and 
Contour  Buffer  Strips  (Code  332).  These 
practices  may  be  used  in  conservation 
systems  that  treat  highly  erodible  land. 

DATES:  Comments  will  be  received  on  or 
before  June  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Paul  DeArman, 
Assistant  State  Conservationist,  Natural 
Resources  Conservation  Service  (NRCS), 
200  North  High  Street,  Room  522, 
Columbus,  Ohio  43215.  Copies  of  these 
standards  will  be  made  available  upon 
written  request.  You  may  submit 
electronic  requests  and  comments  to 
paul.dearman@oh.nrcs.usda.gov 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after  the 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regeirding  the  disposition  of 
those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  April  16,  1999. 
Patrick  K.  Wolf. 

State  Conservationist,  Columbus,  Ohio. 
[FR  Doc.  99-11134  Filed  5-3-99;  8:45  am) 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 
Sunshine  Act  Meeting 

Staff  Briefing  for  the  Board  of  Directors 

TIME  AND  DATE:  2:00  p.m.,  Thursday. 

May  13,  1999. 

PLACE:  Room  5030,  South  Building, 

Department  of  Agriculture.  1400 

Independence  Avenue,  SW, 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

1.  Current  telecommunications 
industry  issues. 

2.  Status  of  PBO  planning. 

3.  Status  of  procurement  request  for 
legal  advisor  to  the  privatization 
committee. 

4.  OIG  audit  report  on  FY  1998 
financial  statements. 

5.  Bank's  aimual  report  for  FY  1998. 

6.  Administrative  issues. 

Board  of  Directors  Meeting 

TIME  AND  date:  9:00  a.m..  Friday.  May 

14,  1999. 

place:  The  Williamsburg  Room.  Room 

104-A,  Jamie  L.  Whitten  Building. 

Department  of  Agriculture,  1400 

Independence  Avenue,  SW, 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1 .  Call  to  order. 

2.  Action  on  the  February  10,  1999. 
Minutes. 

3.  Report  on  loans  approved  in  the 
second  quarter  of  FY  1999. 

4.  Summary  of  financial  activity  for 
the  second  quarter  of  FY  1999. 

5.  Privatization  committee  report. 

6.  Consideration  of  the  Bank's  annual 
report  for  FY  1998. 

7.  Establish  date  and  location  of 
November  1999  board  meeting. 

8.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Roberta  D.  Purcell.  Assistant  Governor, 
Rural  Telephone  Bank,  (202)  720-9554. 

Dated:  April  28,  1999. 
Wally  Beyer. 

Governor,  Rural  Telephone  Bank. 
[FR  Doc.  99-11255  Filed  4-30-99;  12:12  pm] 

BILUNG  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
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Manaj  ement  and  Budget  (OMB)  for 
clearaj  ice  the  following  proposal  for 
collect  ion  of  information  under  the 
provis  ons  of  the  Paperwork  Reduction 
Act  (4'  use  Chapter  35).  This  request 
is  bein  i  submitted  under  the  emergency 
clearaj  ce  procedures. 

Agei  \cy:  Biu°eau  of  Export 
Admir  istration. 

Title:  Chemical  Weapons  Convention, 
Amenc  ment  to  the  Export 
Admir  istration  Regulation  (End-Use 
Certifi(  ates.  Advance  Notifications  and 
Annua  Reports). 

Agei  cy  Form  Numberfs):  None. 

OMl  Approval  Number:  None. 
Typt  of  Request:  New  Collection — 
EMER(tENCY  APPROVAL 
REQUSSTED. 

Burcen:  178  hours. 

Num  her  of  Respondents:  1 34 
(multijle  responses). 

Avg.  Hours  Per  Response:  30  minutes 
for  not:  fications,  annual  reports  and 
end-us;  certificates. 

Neec  s  and  Uses:  The  United  States  is 
under  (ibligation  by  this  international 
treaty  tj  impose  certciin  trade  controls. 
State  Pi  uties  may  only  export  Schedule 
1  chemicals  to  other  State  Parties,  must 
provide  (  advance  notification  of  exports 
of  any  ( [uantity  of  a  Schedule  1 
chemical,  and  must  submit  annual 
reports  of  exports  of  such  chemicals 
diuing  the  previous  calendar  year.  The 
Conver  tion  also  requires  that  prior  to 
the  exp  ort  of  a  Schedule  2  or  Schedule 
3  chem  icals  to  a  non-States  Party,  the 
exporte  r  must  obtain  an  End-Use 
Certificate  issued  by  the  government  of 
the  imp  orting  country. 

Affec  ted  Public:  Businesses  or  other 
for-prol  it  organizations,  not-for-profit 
institut  ons. 

Freqi  ency:  On  occasion,  annually. 

Respondent's  Obligation:  Mandatory. 

Oh4B  Desk  Officer:  Dave  Rostker,  (202) 
395-38  )7. 

Copif  s  of  the  above  information 
collecti  jn  proposal  can  be  obtained  by 
calUng  jr  writing  Linda  Engelmeier, 
DOC  Fcrms  Clearance  Officer,  (202) 
482-32  '2,  Department  of  Commerce, 
Room  5D33,  14th  and  Constitution 
Avenue ,  NW,  Washington,  DC  20230  (or 
via  the  ntemet LEngelme@doc.gov). 

Writt  sn  comments  and 
recomn  endations  for  the  proposed 
informa  tion  collection  should  be  sent  by 
Friday,  May  7,  1999  to  David  Rostker, 
OMB  Di(sk  Officer,  Room  10202,  New 
Executi  /e  Office  Building,  725  17th 
Street.  IJW,  Washington,  DC  20503.  This 
coUectii  )n  is  being  submitted  under  the 
emergei  icy  Paperwork  Reduction  Act 
procedures. 


Dated:  April  27,  1999. 
Linda  Engeimeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[PR  Doc.  99-11095  Filed  5-3-99;  8:45  am] 

BILLING  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

[Docket  No.  9904271 07-91 07-01  ] 

Initiation  of  National  Security; 
Investigation  of  Imports  of  Crude  Oil 
and  Petroleum  Products 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  national 
security  investigation  and  request  for 
public  comments. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  an  investigation  has  been 
initiated  under  section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended  (19 
U.S.C.  1862),  to  determine  the  effects  on 
the  national  security  of  imports  of  crude 
oil  and  petroleum  products.  Interested 
parties  are  invited  to  submit  written 
comments,  opinions,  data,  information, 
or  advice  relative  to  the  investigation  to 
the  Bureau  of  Export  Administration, 
U.S.  Department  of  Commerce. 
DATES:  Comments  must  be  received  by 
June  3.  1999. 

ADDRESSES:  Written  comments  (three 
copies)  should  be  sent  to  Bernard 
Kritzer,  Manager,  Special  Projects, 
Office  of  Chemical  and  Biological 
Controls  and  Treaty  CompUance, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Conmierce,  Room  2093, 
Washington.  D.C..  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hubinger,  Senior  Policy  Analyst, 
Office  of  Chemical  and  Biological 
Controls  and  Treaty  Compliance, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Conmierce,  (202)  482- 
3825. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  28,  1999,  the  Department  of 
Conmierce  initiated  an  investigation 
under  section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended  (19 
U.S.C.  1862),  to  determine  the  effects  on 
the  national  security  of  imports  of  crude 
oil  and  petroleum  products.  The 
findings  and  recommendations  of  the 
investigation  are  to  be  reported  by  the 
Secretary  of  Commerce  to  the  President 
not  later  than  January  29,  2000. 

The  imported  crude  oil  and  refined 
petroleum  products  to  be  investigated 
include: 


— Crude  oil,  under  25  degrees  API 
— Crude  oil,  25  degrees  API  or  more 
— Motor  fuel,  including  motor  gasoline, 

naphtha-type  jet  fuel,  and  kerosene  jet 

ftiel 
— Motor  fuel  blending  components 
— Kerosene  derived  from  petroleum, 

shale  oil,  or  both,  except  motor  fuel 
— Naphthas  derived  from  petroleiun, 

shale  oil,  natural  gas,  or  combinations 

thereof,  except  motor  oil 
— Fuel  oils,  under  25  degrees  API 
— Fuel  oils,  25  degrees  API  or  more 
— Mineral  oil  of  medicinal  grade 

derived  from  petroleum,  shale  oil,  or 

both 
— Lubricating  oils  and  greases,  derived 

from  petroleum,  shale  oil,  or  both, 

with  or  without  additives 
— Mixtures  of  hydrocarbons  not 

specifically  provided  for,  derived 

wholly  from  petroleum,  shale  oil, 

natural  gas,  or  combinations  thereof, 

which  contain  by  weight  not  over 

50%  of  any  single  hydrocarbon 

compound 
— Paraffin  and  other  petroleum  waxes 
— Petroleum  coke 
— Bitumen 

— Asphaltiun,  bitumen,  and  limestone- 
rock  asphalt 
— Petroleum  gases  (natureil  gas  liquids) 

and  other  hydrocarbons 

This  investigation  is  being  undertaken 
in  accordance  with  part  705  of  the 
National  Security  Industrial  Base 
Regulations  (15  CFR  parts  700  to  709) 
(the  "regulations").  Interested  parties 
are  invited  to  submit  written  comments, 
opinions,  data,  information,  or  advice 
relevant  to  this  investigation  to  the 
Office  of  Chemical  and  Biological 
Controls  and  Treaty  Compliance,  U.S. 
Department  of  Commerce,  no  later  than 
June  3,  1999. 

The  Depeutment  is  particularly 
interested  in  comments  and  information 
directed  to  the  criteria  listed  in  §  705.4 
of  the  regulations  as  they  affect  national 
security,  including  the  following: 

(a)  Quantity  of  me  article  in  question 
or  other  circiunstances  related  to  the 
importation  of  the  articles  subject  to  the 
investigation; 

(b)  Domestic  production  and 
productive  capacity  needed  for  those 
articles  to  meet  protected  national 
defense  requirements; 

(c)  Existing  and  anticipated 
availability  of  human  resources, 
products,  raw  materials,  production 
equipment,  and  facilities  to  produce 
these  items; 

(d)  Growth  requirements  of  domestic 
industries  to  meet  national  defense 
requirements  and/or  requirements  to 
assure  such  grovvrth; 

(e)  The  impact  of  foreign  competition 
on  the  economic  welfare  of  the  domestic 
industry;  and 
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(f)  The  displacement  of  any  domestic 
products  causing  substantial 
unemployment,  decrease  in  the 
revenues  of  govenunent,  loss  of 
investment  or  specialized  skills  and 
productive  capacity,  or  other  serious 

effects. 

All  materials  should  be  submitted 
with  three  copies.  Public  information 
will  be  made  available  at  the 
Department  of  Commerce  for  public 
inspection  and  copying.  Material  that  is 
national  security  classified  information 
or  business  confidential  information 
will  be  exempted  from  public  disclosure 
as  provided  for  by  §  705.6  of  the 
regulations.  Anyone  submitting 
business  confidential  information 
should  clearly  identify  the  business 
confidential  portion  of  the  submission. 
File  a  statement  justifying  nondisclosure 
and  reference  to  the  specific  legal 
authority  claimed,  and  provide  a  non- 
confidential submission  which  can  be 
placed  in  the  public  file. 
Communications  from  agencies  of  the 
United  States  Govenunent  will  not  be 
made  available  for  public  inspection. 

The  public  record  concermng  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Records 
hispection  Facility,  room  6883,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone  (202) 
482-5653.  The  records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  the  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4.1 
et  seq.).  hiformation  about  the 
inspection  and  copying  of  records  at  the 
facility  may  be  obtained  from  Mr.  Heruy 
Gaston,  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Officer,  at  the  above 
address  and  telephone  number. 

Dated:  April  28,  1999. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 

Administration. 

[PR  Doc.  99-11090  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  351(>-33-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Assistance  Center  Internet 
Website  Form;  Proposed  Collection; 
Comment  Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  cind  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 


required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)  (2)  (A)). 
DATES:  Written  conunents  must  be 
submitted  on  or  before  July  6,  1999. 
ADDRESSES:  Direct  all  wTitten  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033,  14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrximent  and  instructions  should  be 
directed  to:  Thomas  Mottley,  U.S. 
Department  of  Commerce,  Export 
Assistance  Center,  6  World  Trade 
Center,  Room  635,  New  York,  NY, 
10048;  Phone  number;  (212)  466-5220, 
and  fax  number:  (212)  264-1356. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  New  York  Export  Assistant 
Center,  which  is  a  combined  effort  of 
the  U.S.  Department  of  Commerce, 
Export-Import  Bank,  and  Small  Business 
Administration  provides  a 
comprehensive  array  of  export 
counseling  and  trade  finance  services  to 
small  and  mediiun-sized  U.S.  exporting 
firms.  In  1998,  it  laimched  an 
interactive  website,  www.nyuseac.org 
that  is  geared  to  the  needs  of  New  York 
and  New  Jersey  metropolitan  industry. 
One  electronic  form  is  proposed  to  be 
added  to  the  website  in  order  to 
improve  the  usefulness  of  the  site.  The 
form  will  ask  U.S.  exporting  firm 
respondents  to  provide  general 
background  information  and  identify 
which  service(s)  they  are  interested  in. 

II.  Method  of  Collection 

The  form  is  submitted  via  internet, 
telephone,  fax,  or  email. 

m.  Data 

OhdB  Number:  0625-xxxx  (New). 

Fonn  Number:  Not  applicable. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
120. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10  hoius. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $600.00  ($350.00  for  respondents  and 
$250.00  for  federal  government). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  28,  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  99-11094  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  3S10-FFM> 


DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-533-502] 

Certain  Welded  Carton  Steel  Pipes 
And  Tubes  From  India:  Notice  of  Final 
Results  of  the  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  February  8,  1999.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  certain  welded  carbon  steel  pipes 
and  tubes  from  India.  This  review 
covers  one  manufacturer/exporter, 
Rajinder  Pipes  Ltd.  The  period  of  review 
is  May  1, 1997,  through  April  30, 1998. 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review  but 
received  no  comments.  Therefore,  these 
final  results  of  review  have  not  changed 
from  those  presented  in  the  preliminary 
results  of  review,  in  which  we  applied 
total  adverse  facts  available. 

EFFECTIVE  DATE:  May  4,  1999. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Larry  Tabash  at  (202)  482-5047  or  Robin 
Gray  at  (202)  482-4023,  Import 
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Admir  istration,  International  Trade 
Admiristration,  U.S.  Department  of 
Comm  ;rce,  14th  and  Constitution 
Avenu  J,  N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

nless 
citations 


Unleps  otherwise  indicated,  all 

i  to  the  Tariff  Act  of  1930,  as 
amende  !d  (the  Act),  are  references  to  the 
provisians  effective  January  1,  1995,  the 
effectiM  e  date  of  the  amendments  made 
to  the  >  iCt  by  the  Uruguay  Round 
Agreen  ents  Act.  In  addition,  unless 
otherw  se  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Departi  lent's)  regulations  are  to  19  CFR 
Part  35  1  (1998). 

Backgr  lund 

On  February  8.  1999,  we  published  in 
the  Federal  Register  (64  FR  6046)  the 
preliminary  results  of  the  review  of  this 
order.  V/e  gave  interested  parties  an 
opportinity  to  comment  on  our 
prelimiiary  results.  We  received  no 
comments.  In  the  preliminary  results, 
we  dete  rmined  the  weighted-average 
dumpir  g  margin  for  the  period  May  1 , 
1997,  tt  rough  April  30,  1998,  to  be 
87.39  percent,  which  is  the  highest 
calculat  ed  margin  of  any  company  in  a 
prior  se  pnent  of  this  proceeding.  This 
rate  wai  calculated  for  the  88/89 
adminis  Irative  review  of  this  order.  The 
Department  has  now  completed  the 
adminis  trative  review  in  accordance 
with  se<  tion  751  of  the  Act. 


Scope  o 


■  Review 


The  p  roducts  covered  by  this  review 
include  circular  welded  non-alloy  steel 
pipes  an  d  tubes,  of  circular  cross- 
section,  with  an  outside  diameter  of 
0.372  in  :hes  or  more  but  not  more  than 
406.4  m  Uimeters  (16  inches)  in  outside 
diamete',  regardless  of  wall  thickness, 
siuface  i  inish  (black,  galvanized,  or 
painted),  or  end  finish  (plain  end. 
beveled  3nd.  threaded,  or  threaded  and 
coupled  .  These  pipes  and  tubes  are 
general!; '  known  as  standard  pipe, 
though  t  ley  may  also  be  called 
structiu-i  J  or  mechanical  tubing  in 
certain  a  pplications.  Standard  pipes  and 
tubes  art  intended  for  the  low-pressure 
conveyance  of  water,  steam,  natural  gas, 
air  and  cither  liquids  and  gases  in 
plumbin  i  and  heating  systems,  air- 
conditioner  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standarc  pipe  may  also  be  used  for  light 
load-bea  ing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  p  rotection  of  electrical  wiring, 
si!ch  as  conduit  shells. 

The  scape  is  not  limited  to  standard 
pipe  and  fence  tubing  or  those  types  of 
mechani  :al  and  structural  pipe  that  are 


used  in  standard  pipe  applications.  All 
carbon-steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  in  the  scope  of  this  order, 
except  for  line  pipe,  oil-coimtry  tubular 
goods,  boiler  tubing,  cold-drawn  or 
cold-rolled  mechanical  tubing,  pipe  and 
tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 

Imports  of  the  products  covered  by 
this  review  are  ciurently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90. 
Although,  the  HTSUS  item  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  Department's  written 
description  of  the  scope  of  this  review 
remains  dispositive. 

Final  Results  of  the  Review 

Because  we  received  no  comments 
from  interested  parties,  we  have 
determined  that  no  changes  to  the 
preliminary  results  are  warranted  for 
piuposes  of  these  final  results.  The 
weighted-average  dumping  margin  for 
the  period  May  1,  1997,  through  April 
30,  1998,  is  as  follows: 


Company 

Margin 
percent 

Rajinder  Pipes  Ltd  

87  39 

The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  Furthermore,  the 
following  deposit  requirements  will  be 
effective  upon  publication  of  these  final 
results  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The 
cash-deposit  rate  for  the  reviewed 
company  will  be  the  rate  listed  above; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash-deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  less-than- 
fair-value  (LTFV)  investigation,  but  the 
manufactiu-er  is,  the  cash-deposit  rate 
will  be  the  rate  estabhshed  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  7.08 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation.  The 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 


results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Department's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidimiping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  April  20,  1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-11159  Filed  5-3-99;  8:45  am) 
BILUNG  CODE  3S10-0&-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-533-063] 

Certain  Iron  Metal  Castings  From  India: 
Postponement  of  Preliminary  Results 
of  Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(Department)  is  extending  by  no  longer 
than  120  days  the  time  limit  of  the 
preliminary  results  of  the  administrative 
review  of  the  coimtervailing  duty  order 
on  certain  iron  metal  castings  from  India 
(C-533-063),  covering  the  period 
January  1,  1997,  through  December  31, 
1997,  since  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Tariff  Act  of 


Federal  Register /Vol.  64,  No.  85 /Tuesday,  May  4,  1999 /Notices 


23823 


1930,  as  amended  (19  U.S.C.  1675 

(a)(3)(A)). 

EFFECTIVE  DATE:  May  4,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristen  Johnson  or  Michael  Grossman, 

Antidumping  Duty  and  Countervailing 

Duty  Enforcement,  Group  II,  Office  Six, 

Import  Administration,  International 

Trade  Administration,  U.S.  Department 

of  Commerce,  14th  Street  and 

Constitution  Avenue,  N.W., 

Washington,  D.C.  20230;  telephone 

(202)  482-4406  and  (202)  482-2305, 

respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Roimd 
Agreements  Act  (URAA)  effective 
January  1,  1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  as  codified  at  19  C.F.R. 
Part  351  (April  1998). 

Background 

On  November  30,  1998,  the 
Department  initiated  an  administrative 
review  of  the  coimtervailing  duty  order 
on  certain  iron  metal  castings  from 
India,  covering  the  period  January  1, 
1997,  through  December  31. 1997  (63  FR 
65748).  In  our  notice  of  initiation,  we 
stated  our  intention  to  issue  the  final 
results  of  this  review  no  later  than 
October  31,  1999.  The  preliminary 
results  of  review  are  ciurently  due  no 
later  than  July  5,  1999.  Due  to  the 
number  of  producers/exporters  of  the 
subject  merchandise  covered  by  this 
review,  the  Department  has  determined 
that  it  is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  the  Act  (19  U.S.C.  1675  [a)(3){A)). 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  aimiversary 
month  of  an  order/finding  for  which  a 
review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary 
determination  is  published.  However,  if 
it  is  not  practicable  to  complete  the 
review  within  the  time  period,  section 
751(a)(3)(A)  allows  the  Department  to 
extend  this  time  period  to  a  maximum 
of  365  days  and  180  days,  respectively. 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
frame.  See  Memorandiun  from  Bernard 


Carreau  to  Robert  S.  LaRussa, 
"Extension  of  Preliminar>'  Results: 
Certain  Iron  Metal  Castings  from  India 
(C-533-063),"  dated  April  27, 1999. 

The  deadline  for  issuing  the 
preliminary  results  of  this  review  is  now 
no  later  than  November  2,  1999,  which 
is  the  full  amount  of  time  the 
Department  can  extend  the  preliminary 
results  under  section  751(a)(3)(A)  of  the 
Act. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675  (a)(3)(A)). 

Dated:  April  28,  1999. 
Bernard  Carreau, 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  II. 
[FR  Doc.  99-11160  Filed  5-3-99;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  Coastal  Zone 
Management  Programs  and  National 
Estuarlne  Research  Reserves 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  Intent  to  Evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Wisconsin  and 
Oregon  Coasted  Zone  Management 
Program  and  the  Delaware  (DE)  and 
Tijuana  River  (CA)  National  Estuarine 
Research  Reserves. 

These  evaluations  will  be  conducted 
pursuant  to  sections  312  and  315  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  states  with  respect  to 
coastal  program  and  research  reserve 
program  implementation.  Evaluation  of 
Coastal  Zone  Management  Programs  and 
National  Estuarine  Research  Reserves 
require  findings  concerning  the  extent 
to  which  a  state  has  met  the  national 
objectives,  adhered  to  its  coastal 
program  document  or  the  Reserve's  final 
management  plan  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  vmder  the  CZMA.  The 
evaluations  will  include  site  visit, 
consideration  of  public  comments,  and 
consultations  with  interested  Federal, 
State,  and  local  agencies  and  members 


of  the  public.  Public  meetings  are  held 
as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Delaware  National  Estuarine 
Research  Reserve  site  visit  will  be  from 
June  7-11,  1999.  One  public  meeting 
will  be  held  during  the  week.  The 
public  meeting  will  be  held  on 
Wednesday,  June  9,  1999,  at  7:00  p.m., 
at  the  Delaware  National  Estuarine 
Research  Reserve.  St.  Jones  Center  for 
Estuarine  Studies,  818  Kitts  Hummock 
Road.  Dover,  DE  19901. 

The  Tijuana  River  National  Estuarine 
Research  Reserve  in  California  site  visit 
will  be  from  July  19-23,  1999.  One 
public  meeting  will  be  held  during  the 
week.  This  public  meeting  will  be  held 
on  Wednesday.  July  21.  1999,  at  7:00 
p.m..  at  the  Reserve's  Visitor's  Center. 
301  Caspian  Way.  Imperial  Beach.  CA. 

The  Wisconsin  Coastal  Zone 
Management  Program  evaluation  site 
visit  will  be  from  Jime  14-18, 1999.  One 
public  meeting  will  be  held  during  the 
week.  The  public  meeting  will  be  held 
on  Wednesday,  June  16.  1999.  at  6:00 
p.m.,  at  the  Northern  Great  Lakes 
Visitor's  Center  Auditorium,  29270 
County  Highway  G,  Ashland, 
Wisconsin,  54806. 

The  Oregon  Ocean  Coastal 
Management  Program  site  visit  will  be 
from  June  14-18,  1999.  A  public 
meeting  will  be  held  on  Tuesday,  June 
15,  1999,  from  7:00  p.m.-9:00  p.m.  at 
the  Cannon  Beach  City  Hall,  163  Gower 
Street,  Cannon  Beach,  Oregon. 

The  States  will  issue  notice  of  the 
public  meeting{s)  in  a  local 
newspaper{s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Margo  E.  Jackson,  Deputy  Director, 
Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1305  East- 
West  Highway,  10th  Floor.  Silver 
Spring,  Maryland  20910.  When  the 
evaluation  is  completed.  OCRM  will 
place  a  notice  in  the  Federal  Register 
aimouncing  the  availability  of  the  Final 
Evaluation  Findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margo  E.  Jaclcson.  Deputy  Director. 
Office  of  Ocean  and  Coastal  Resource 
Management.  NOS/NOAA.  1305  East- 
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West 
20910, 

Federal 
Coastal 
Adm 

Dated: 
Captain 
Deputy 
Services 
[FRDoc 

BILUNG 


H|ghway.  Silver  Spring,  Maryland 
301)  713-3155.  etc.  114. 


Federal  Register /Vol.  64.  No.  85 /Tuesday,  May  4.  1999 /Notices 


Jomestic  Assistance  Catalog  11.419 
'.  lone  Management  Prograni 
ini^ation. 

April  28.  1999. 
Ted  i.  Lillestolen. 

/  ssistant  Administrator  for  Ocean 
md  Coastal  Zone  Management. 
99-11181  Filed  5-3-99;  8:45  am] 

3510-06-M 


CODE 


DEPARTMENT  OF  DEFENSE 

Departi^ent  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention  for  Licensing 

AGENCY 
ACTION:  Notice. 


SUMMARJr:  U.S.  Patent  Number  5,858,802 
entitled  "Patterning  Antibodies  On  a 
Surface,  '  is  an  invention  assigned  to  the 
United  J  itates  Government  as 
represer  ted  by  the  Secretary  of  the  Navy 
and  is  available  for  licensing  by  the 
Departm  ent  of  the  Navy. 
ADDRESSES:  Requests  for  copies  of  the 
should  be  sent  to  the  Naval 
Varfare  Center  Carderock 
Code  0117,  9500  MacArthur 
West  Bethesda,  Maryland 


patent  c 

Surface 

Division 

Boulevard 

20817- 


Dated: 
Pamela  A 

Lieutenai^ 
General 's 
Liaison 
[FR  Doc. 

BILUNG 


iCOlE 


Department  of  the  Navy,  DOD. 


5700. 
FOR  FUR1HER  INFORMATION  CONTACT:  Mr. 

Dick  Bloomquist,  Director  Technology 
Transfer  Naval  Surface  Warfare  Center 
Cardero(  k  Division,  Code  0117,  9500 
MacArtliur  Boulevard,  West  Bethesda, 
Marylani  20817-5700,  telephone  (301) 
227^29). 


ilpril  21,  1999. 
Holden, 

Commander.  Judge  Advocate 
Corps,  U.S.  Navy.  Federal  Register 
O  ficer. 

^9-11147  Filed  5-3-99;  8:45  am) 

381(>-FF-0 


DEPAR-HMENT  OF  DEFENSE 

I 
Department  of  the  Navy 

Meeting  bf  the  Naval  Research 
Advisory  Committee 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  ^  otice. 


SUMMARY ;  The  Naval  Research  Advisory 
Committi  se  (NRAC)  Panel  on  Unmanned 
Vehicles  for  Mine  Countermeasures  will 
meet  to  i(  lentify  and  state  the 
requirem  jnt  for  unmanned  vehicles  that 
would  Of  erate  in  support  of  the  Mine 
Warfare  1  iission;  identify  the  unmanned 


vehicle  alternatives  which  apply  to  the 
mine  countermeasures  mission,  describe 
them,  assess  their  pros  and  cons;  review 
the  current  development  programs  and 
identify  gaps  and  overlaps:  and  report 
findings  and  recommendations.  All 
sessions  of  the  meeting  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
Monday,  May  3,  from  9:00  a.m.  to  5:00 
p.m.;  and  Tuesday,  May  4,  1999,  from 
8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Jorge  Scientific  Corporation,  1225 
Jefferson  Davis  Highway,  6th  Floor, 
Suite  600,  Crystal  Gateway  Two, 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Mason-Muir,  Program  Director, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street,  Arlington,  VA 
22217-5660,  telephone (703) 696-6769. 

Dated:  April  23,  1999. 
Pamela  A.  Holden, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

(FR  Doc.  99-11148  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  3810-FF-U 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Meeting  Notice 

Pursuant  to  the  provision  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's{  Board)  meeting  described 
below. 

TIME  AND  DATE  OF  MEETING:  :9:00  a.m., 
May  25,  1999. 

PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW,  Suite  300, 
Washington,  DC  20004. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Defense 
Nuclear  Facilities  Safety  Board  will 
convene  the  tenth  quarterly  briefing 
regarding  the  status  of  progress  of  the 
activities  associated  with  the 
Department  of  Energy's  Implementation 
Plans  for  the  Board's  Recommendations 
95-2,  Integrated  Safety  Management 
("ISM")  and  98-1.  hitegrated  Safety 
Management  (Response  to  Issues 
Identified  by  the  Office  of  Internal 
Oversight).  Included  in  this  discussion 
will  be  the  status  of  actions  on  the 
Secretary  of  Energy's  March  3,  1999, 
Safety-Accountability  and  Performance 
Initiative  Memorandum.  Specific  topics 
will  include,  but  not  be  limited  to,  the 
following. 


•  Recommendation  98-1 
implementation  progress,  including  EH- 
2  review  of  evaluation  protocols,  the 
Corrective  Tracking  System, 
modification  of  directives,  disposition 
of  legacy  issues,  and  the  Integrated 
Corrective  Action  Management  team 
charter. 

•  Recommendation  95-2  overall 
progress,  including  the  Manual  of 
Functions  and  Responsibilities, 
implementation  of  Policy  450.5,  Line 
Environment,  Safety  and  Health 
Oversight,  issues  tracking  systems, 
applications  of  lessons  learned,  and 
performance  measurement  as  it  relates 
to  department  of  Energy  Acquisition 
Regulations. 

•  The  Secretary  of  Energy's  Safety- 
Accoimtability  and  Performance 
Memorandum  of  March  3,  1999. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Azzaro,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004,  (800)  788-4016. 
This  is  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Nuclear  Facilities  Safety  Board 
reserves  its  right  to  further  schedule  and 
otherwise  regulate  the  course  of  this 
meeting,  to  recess,  reconvene,  postpone 
or  adjoiuTi  the  meeting,  and  otherwise 
exercise  its  authority  under  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Dated:  April  28,  1999. 
John  T.  Conway, 
Chairman. 

[FR  Doc.  99-11201  Filed  4-29-99;  4:11  pm] 
BILLING  CODE  3670-01-M 


DEPARTMENT  OF  ENERGY 

DOE  Implementation  Plan  for 
Recommendation  98-2  of  the  Defense 
Nuclear  Facilities  Safety  Board,  Safety 
Management  at  the  Pantex  Plant 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  98-2,  concerning  the 
safety  management  at  the  Pantex  plant, 
on  October  7,  1998  (63  FR  53884). 
Under  section  315(e)  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2286d(e),  the  Department  of 
Energy  must  transmit  an 
implementation  plan  on 
Recommendation  98-2  to  the  Defense 
Nuclear  Facilities  Safety  Board  after 
acceptemce  of  the  Recommendation  by 
the  Secretary.  The  Department's 
implementation  plan  was  sent  to  the 
Safety  Board  on  April  22,  1999,  and  is 
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available  for  review  in  the  Department 
of  Energy  Public  Reading  Rooms. 

ADDRESSES:  Send  conunents,  data, 
views,  or  argiunents  concerning  the 
implementation  plan  to:  Department  of 
Energy,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gene  Ives,  Deputy  Assistant  Secretary 
for  Military  Application  and  Stockpile 
Management,  Defense  Programs, 
Department  of  Energy,  1000 
Independence  Avenue.  SW,  Washington 
DC,  20585. 

Issued  in  Washington,  DC,  on  April  28, 
1999. 
Mark  B.  Whitaker,  Jr. 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

The  Secretary  of  Energy 

Washington.  DC  20585 

April  22,  1999. 

The  Honorable  John  T.  Conway, 

Chairman,  Defense  Nuclear  Facilities  Safety 

Board,  625  Indiana  Avenue,  NW.  Suite 

700.  Washington.  DC  20004 

Dear  Mr.  Chairman:  We  are  pleased  to 
forward  the  Department  of  Energy 
implementation  plan  for  addressing  the 
issues  raised  in  the  Defense  Nuclear 
Facilities  Safety  Board  (DNFSB) 
Recommendation  98-2.  "SAFETY 
MANAGEMENT  AT  THE  PANTEX  PLANT." 
The  DNFSB  Recommendation  98-2  is 
consistent  with  the  Department's  focus  on 
the  Pantex  Plant  safety  management 
enhancements  in  the  development  of  the 
Pantex  Plant  integrated  safety  management 
system  as  part  of  the  Department's 
implementation  plan  for  the  DNFSB 
Recommendation  95-2.  "SAFETY 
MANAGEMENT." 

We  understand  that  the  objective  of 
Recommendation  98-2  is  to  strengthen  and 
simplify  the  Pantex  Plant  safety  management 
and  work  practices.  The  primary  objectives  of 
this  implementation  plan  are  to  ensure 
practical  and  timely  implementation  of  safety 
improvements  and  to  better  allow  for 
tailoring  of  Seamless  Safety-21  principles. 
The  activities  delineated  in  the  plan  should 
simplify  and  standardize  activity  level  safety 
management  practices  and  processes  for  all 
work  involving  nuclear  explosives  at  the 
Pantex  Plant. 

Mr.  Gene  Ives.  Deputy  Assistant  Secretary 
for  Military  Application  and  Stockpile 
Management,  is  the  responsible  manager  for 
this  implementation  plan.  Mr.  Ives  can  be 
contacted  at  202-586-4879. 

Yours  sincerely. 
Bill  Richardson 
[FR  Doc.  99-11135  Filed  5-3-99;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Record  of  Decision  for  a  Multi-Purpose 
Canister  or  Comparable  System  for 
Idaho  National  Engineering  and 
Environmental  Laboratory  Spent 
Nuclear  Fuel 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  Decision. 

SUMMARY:  This  Record  of  Decision 
announces  the  Department  of  Energy's 
(DOE's)  decision  to  use  a  multi-piupose 
canister  er  comparable  system  for  spent 
nuclear  fuel  at  the  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL).  Except  for  those 
fuels  that  may  be  processed  (e.g., 
sodium  bonded  fuel)  and  a  small 
fraction  of  spent  nuclear  fuel  (10%  or 
less)  that  may  be  suitable  for  shipment 
using  existing  transportation  casks,  a 
multi-purpose  canister  or  comparable 
system  will  be  used  for  the  loading  and 
storage  of  DOE-owned  spent  nuclear 
fuel  at  the  INEEL,  and  transportation  of 
this  spent  nuclear  fuel  for  ultimate 
disposition  outside  the  State  of  Idaho. 
This  decision  is  based  on  analyses 
contained  in  two  Environmental  Impact 
Statements:  the  Department  of  Energy 
Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Final  Environmental  Impact 
Statement  (SNF  &  INEL  EIS),  dated 
April  1995  (DOE/EIS-0203-F);  and  the 
Final  Environmental  Impact  Statement 
for  a  Container  System  for  the 
Management  of  Naval  Spent  Nuclear 
Fuel  (Container  System  EIS),  dated 
November  1996  (DOE/EIS-0251),  in 
which  DOE  participated  as  a 
cooperating  agency  and  then  adopted 
(61  FR  59435,  October  9,  1996).  DOE 
recently  prepared  a  Supplement 
Analysis  for  a  Container  System  for  the 
Management  of  DOE  Spent  Nuclear  Fuel 
Located  at  the  INEEL  (March  1999) 
under  10  CFR  1021.314(c),  and 
determined  that  no  further  NEPA 
documentation  is  needed. 
FOR  FURTHER  INFORMATION:  For  further 
information  on  DOE's  use  of  a  multi- 
purpose canister  or  comparable  system 
for  INEEL  spent  nuclear  fuel,  or  to 
receive  a  copy  of  the  Supplement 
Analysis  and  Determination,  please 
contact  Mr.  Ron  Ramsey.  Mail  Stop 
1154,  U.S.  Department  of  Energy,  Idaho 
Operations  Office,  850  Energy  Drive, 
83401,  or  phone  (208)  526-1545.  The 
SNF  &  INEL  and  Container  System  EISs. 
the  Supplement  Analysis  and 
supporting  documentation  are  available 
for  review  on  request  at  the  Department 
of  Energy  Idaho  Operations  Office 


located  at  850  Energy  Drive,  Idaho  Falls, 
Idaho.  Copies  of  the  SNF  &  INEL  and 
Container  System  EISs  and  the 
Supplement  Analysis  also  are  available 
for  review  at  the  Idaho  Falls  and 
Pocatello.  Idaho,  Public  Libraries.  The 
Supplement  Analysis  and 
Determination  also  are  available  on  the 
INEEL  Website  at:  http://www.inel.gov/ 
environmentyem/nepa.html. 

For  information  on  DOE's  NEPA 
process,  please  contact  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.  Washington, 
DC  20585,  or  phone  (202)  586-4600  or 
leave  a  message  at  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  In 
litigation  that  began  in  1991,  the  State 
of  Idaho  asserted  that  DOE  had  violated 
NEPA  by  not  conducting  a  thorough 
analysis  of  environmental  impacts 
associated  with  spent  nuclear  fuel 
storage  and  transportation.  Diuing  the 
litigation.  DOE  completed  the  SNF  & 
INEL  EIS  in  April  1995.  The  litigation 
was  settled  when  DOE,  the  U.S. 
Department  of  the  Navy  (Navy),  and  the 
State  of  Idaho  executed  a  Settlement 
Agreement  that  was  subsequently 
incorporated  into  a  federal  court  order 
[Consent  Order  in  United  States  of 
America  v.  Batt,  Civil  No.  91-0054-S- 
ELJ  (D.Id.)  dated  October  1 7.  1995] 
(Idaho  Settlement  Agreement).  Section 
F.4.  of  the  Idaho  Settlement  Agreement 
requires,  in  part,  that  DOE  and  the  Navy 
shall  use  multi-purpose  canisters  or 
comparable  systems  to  prepare  spent 
nuclear  fuel  for  shipment  and  ultimate 
disposal  outside  the  State  of  Idaho,  and 
that  the  Record  of  Decision  on  the  NEPA 
analysis  shall  be  completed  by  April  30. 
1999. 

The  Navy  as  lead  agency  and  DOE  as 
a  cooperating  agency  prepared  and 
issued  the  final  Container  System  EIS  in 
November  1996.  The  Navy  issued  a 
Record  of  Decision  on  the  Container 
System  EIS  on  January  8.  1997  (62  FR 
1095),  selecting  a  dual-purpose  canister 
system  for  the  management  of  post- 
examination  naval  spent  nuclear  fuel 
and  special  case  low-level  waste.  On 
May  1,  1997,  the  Navy  issued  a  second 
Record  of  Decision  on  the  Container 
System  EIS  (62  FR  23770)  that 
announced  that  naval  spent  nuclear  fuel 
that  is  or  will  be  stored  at  the  Idaho 
Nuclear  Technology  Engineering  Center 
(INTEC)  (formerly  the  Idaho  Chemical 
Processing  Plant)  will  be  loaded  into 
dual-purpose  canisters  at  the  Naval 
Reactors  Facility  (NRF).  Both  INTEC 
and  the  NRF  are  located  at  INEEL.  The 
second  Record  of  Decision  also 
annoimced  that  all  dual-purpose 
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canist(  ts  loaded  with  naval  spent 
nuclea  r  fuel  and  special  case  waste  will 
be  stoi  ed  at  a  site  adjacent  to  the 
Expen  led  Core  Facility  at  NRF. 
regard  ess  of  whether  the  contained  fuel 
had  pr  jviously  been  stored  at  INTEC,  or 
had  be  m  received  at  INEEL  before  or 
after  tlie  dry  storage  facility  at  NRF 
commanced  operations.  (The  second 
Record  of  Decision  makes  no  decision 
that  na  i/al  special  case  waste  will  be 
shipped  to  a  geologic  repository,  as  will 
naval  spent  nuclear  fuel.)  The  Navy's 
decisio  n  to  implement  the  preferred 
alterna  ive,  i.e.,  to  use  a  dual-purpose 
caniste  r  system  for  naval  spent  nuclear 
fuel,  w  IS  issued  to  satisfy  the  Navy's 
commi  ment  under  Section  F.4.  of  the 
Idaho  S  ettlement  Agreement.  Although 
DOE  w4s  a  cooperating  agency  in  the 
preparation  of  the  Container  System 
EIS,  subsequently  adopted  the  EIS,  and 
co-signfed  both  Records  of  Decision 
issued  '  >y  the  Navy,  DOE-owned  spent 
nuclear  fuel  was  not  separately  analyzed 
in  the  C  ontainer  System  EIS.  and 
neither  Record  of  Decision  addressed 
DOE-ov  rned  spent  nuclear  fuel. 

The  I  lepartment's  Idaho  Operations 
Office  (  X)E-ID)  prepared  a  Supplement 
Analysis  for  a  Container  System  for  the 
Management  of  DOE  Spent  Nuclear  Fuel 
Located  at  the  INEEL  (March.  1999)  to 
evaluat(  i  the  adequacy  of  both  the 
Container  System  and  SNF  &  INEL  EISs 
for  the  jiroposal  to  use  a  multi-purpose 
canister  or  comparable  system  for  DOE- 
owned  !  pent  nuclear  fuel.  The  purpose 
of  a  Supplement  Analysis  is  to  examine 
whethei .  in  light  of  new  information  or 
changes  in  the  proposed  action,  an 
existing  EIS  should  be  supplemented,  a 
new  EIS  should  be  prepared,  or  no 
further  1 JEPA  documentation  is 
requirec . 

The  S  ipplement  Analysis 
demonsi  rated  that  the  potential 
environi  nental  impacts  of  using  a  multi- 
purpose canister,  or  comparable  system, 
to  load,  ittore  and  transport  DOE-owned 
spent  nu  clear  fuel  located  on  the  INEEL 
are  bouE  ded  by  or  are  reasonably 
compara  ble  to  the  impacts  analyzed  in 
the  SNF  &  INEL  and  Container  System 
EISs.  Ac:ordingly.  on  March  4,1999. 
DOE  issued  the  "Department  of  Energy 
Determi]  lation  and  Record  of  Decision 
on  Natio  lal  Environmental  Policy  Act 
(NEPA)  .^alysis,"  which  concludes 
that  the  )roposed  multi-purpose 
canister  )r  comparable  system  for  DOE- 
owned  s  )ent  nuclear  fuel  at  the  INEEL 
is  adequ  tely  analyzed  in  the  SNF  & 
INEL  an(  Container  System  EISs.  and 
that,  thei  efore,  no  further  NEPA 
documei  tation  is  required. 


Alternatives  Considered 

The  Container  System  EIS  considered 
six  alternative  dry  storage  container 
systems  for  the  loading,  storage, 
transport,  and  possible  disposal  of  post- 
examination  naval  spent  nuclear  fuel 
and  the  management  of  special  case 
waste  (i.e..  low-level  radioactive  waste 
that  contains  concentrations  of  certain 
short-  and  long-lived  isotopes  which 
requires  disposal  by  more  stringent 
measures  than  land  burial).  The 
alternatives  included  the  use  of  either 
existing  dry  storage  containers  or  dry 
storage  containers  that  could  be 
produced  by  manufacturers  of  such 
equipment. 

Because  of  differences  in 
configurations  among  naval  spent 
nuclear  fuel  assemblies,  all  alternatives 
required  containers  to  have  internal 
baskets  designed  for  specific  naval  spent 
nuclear  fuel  types.  For  the  purposes  of 
transportation  analyses,  the  SNF  &  INEL 
EIS  assumed  the  use  of  existing 
transportation  casks  licensed  by  the  U.S. 
Nuclear  Regulatory  Commission  for 
transportation  of  bare  (i.e.,  non- 
canisterized)  fuel  assemblies.  The  SNF 
&  INEL  EIS  analyzed  truck  and  rail 
alternatives  for  transportation  from  the 
INEEL  to  a  repository,  but  did  not 
analyze  the  use  of  specific  alternative 
types  of  containers,  such  as  dual- 
purpose  (i.e.,  storage  and  transportation) 
or  multi-purpose  (i.e..  storage, 
transportation  and  disposal)  canisters. 

A  brief  description  of  the  six 
alternatives  analyzed  in  the  Container 
System  EIS  follows: 

(1)  No-Action  Alternative— Use  of 
existing  technology  to  handle,  store,  and 
subsequently  transport  naval  spent 
nuclear  fuel  to  a  geologic  repository  or 

a  centralized  interim  storage  site  using 
the  Navy  M-140  transportation  cask. 

(2)  Current  Technology/ 
Supplemented  by  High  Capacity  Rail 
Altemativ^-Tliis  alternative  uses  the 
same  storage  methods  and  M-140 
transportation  cask  described  in  the  no- 
action  alternative,  but  with  redesigned 
internal  structures  for  the  M-140  cask  to 
accommodate  a  larger  amount  of  naval 
spent  nuclear  fuel  per  cask,  thus 
reducing  the  total  niunber  of  shipments 
required. 

(3)  Transportable  Storage  Cask 
Alternative — This  alternative  uses  an 
existing,  commercially  available 
transportable  storage  cask  for  storage  at 
the  DNIEEL  as  well  as  for  transportation 
to  a  repository  or  centralized  interim 
storage  site. 

(4)  Dual-Purpose  Canister 
Alternative — This  alternative  uses  an 
existing,  commercially  available 
canister  and  overpack  system  for  storage 


at  the  INEEL  and  shipment  of  naval 
spent  nuclear  fuel  to  a  geologic 
repository  or  centralized  interim  storage 
site. 

(5)  Multi-Purpose  Canister 
Alternative— This  alternative  uses  about 
300  large  (125-ton)  multi-purpose 
canisters  for  storage,  transportation,  and 
disposal  of  naval  spent  nuclear  fuel, 
without  repackaging  or  further  handling 
of  individual  spent  nuclear  fuel 
assemblies. 

(6)  Small  Multi-Purpose  Canister 
Alternative — This  alternative  uses  about 
500  smaller  (75-ton)  multi-piu-pose 
canisters,  rather  than  large  multi- 
purpose canisters. 

Tne  Container  System  EIS  evaluated 
each  of  the  alternatives  against  a  set  of 
criteria  to  select  a  preferred  alternative. 
The  analysis  found  that  the 
enviroimiental  and  public  health 
impacts  would  be  small  and  would 
differ  little  among  alternatives  for:  the 
manufacture  of  any  of  the  dry  storage 
container  systems;  the  operations  of 
handling,  storage,  transportation  and 
unloading  at  a  repository;  and  the 
construction  of  facilities.  With  respect 
to  the  environmental  and  public  health 
impacts,  all  the  alternatives  are 
considered  comparable  and 
indistinguishable  and  equally 
environmentally  preferable.  In  its 
Record  of  Decision,  the  Navy  decided 
that  dual-purpose  canisters  represented 
the  best  system  for  naval  fuel  when 
compared  to  the  other  alternatives  in 
terms  of  cost,  operational  efficiency, 
industry  trends,  regulatory  acceptance 
and  environmental  and  public  health 
impacts.  The  Container  System  EIS 
established  that  dual-purpose  and 
multi-purpose  canister  systems  are 
comparable,  with  the  possible  exception 
that  a  multi-purpose  canister  can  also  be 
used  for  disposed. 

Decision 

DOE  has  decided  to  use  a  multi- 
purpose canister  or  comparable  system 
(e.g.,  dual-purpose  canister  system  or 
other  system  as  described  and  analyzed 
in  the  context  of  the  Container  System 
EIS)  for  the  management  of  DOE-owned 
spent  nuclear  fuel  at  the  INEEL,  based 
on  cost,  operational  efficient.', 
regulatory  acceptance,  and 
environmental  and  public  health 
considerations.  Except  for  those  fuels 
that  may  be  processed  (e.g.,  sodium 
bonded  fuel)  and  a  small  fraction  of 
spent  nuclear  fuel  (10%  or  less)  that 
may  be  suitable  for  shipment  using 
existing  transportation  casks,  a  multi- 
purpose canister  system  (or  comparable 
system)  will  be  used  for  the  loading  and 
storage  of  DOE-owned  spent  nuclear 
fuel  at  the  INEEL.  and  for  transportation 
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of  this  spent  nuclear  fuel  for  ultimate 
disposition  outside  the  State  of  Idaho. 
This  decision  does  not  commit  DOE  to 
a  single  course  of  action  or  the  use  of 
a  particular  spent  nuclear  fuel  container 
system  if  improvements  in  design  are 
made  in  the  futiire  and  are  selected 
pursuant  to  future  NEPA  review  and 
coordination  with  the  State  of  Idaho. 

Mitigation 

DOE  has  not  identified  the  need  for 
mitigation  measures  beyond  the  strictly 
controlled  conduct  of  operations 
associated  with  the  management  of 
DOE-owned  spent  nuclear  fuel  at  INEEL 
that  is  integral  to  the  selected 
alternative.  DOE  has  directives  and 
regulations  for  the  conduct  of  spent 
nuclear  fuel  management  operations. 
All  government  spent  nuclear  fuel 
shipments  must  comply  with  DOE  and 
U.S.  Department  of  Transportation 
regulations,  and  DOE  has  adopted 
stringent  controls  for  minimizing 
occupational  and  public  radiation 
exposm-e.  The  policy  of  these  programs 
is  to  reduce  radiation  exposure  to  as  low 
as  reasonably  achievable.  Singly  and 
collectively,  these  measures  avoid, 
reduce,  or  eliminate  any  potentially 
adverse  environmental  impacts  from 
spent  nuclear  fuel  management 
activities,  including  those  associated 
with  containerization. 

Approval 

Issued  in  Washington,  D.C.  this  27th  day 
of  April  1999. 
lames  M.  Owendoff, 

Acting  Assistant  Secretary  for  Environmental 

Management. 

|FR  Doc.  99-11063  Filed  5-3-99;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
dates:  Wednesday,  May  12,  1999:  6:00- 
9:30  p.m.  Board  Meeting. 
addresses:  Garden  Plaza,  215  S.  Illinois 
Avenue,  Oak  Ridge,  TN  37830. 
FOR  FURTHER  INFORMATION  CONTACT! 
Marianne  Heiskell,  Federal  Coordinator/ 


Ex-Officio  Officer,  Department  of  Energy 
Oak  Ridge  Operations  Office,  P.O.  Box 
2001,  EM-90,  Oak  Ridge,  TN  37831. 
{423)576-0314. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

1.  Presentation — James  D.  Werner,  U.S. 
Department  of  Energy,  Headquarters — 
Programmatic  Environmental  Impact 
Statement  (PEIS)  Lawsuit  Settlement 
Database 

2.  Special  Report  on  the  Canyons  in  Los 
Alamos  County 

3.  Committee  Reports 

4.  Other  Board  business  will  be 
conducted  as  necessary 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements  to  the 
Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Kevin  Rohrer  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  at  the  beginning 
of  the  meeting.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  Kevin  Rohrer  at  the 
address  listed  above. 

Issued  at  Washington.  DC  on  April  28, 
1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[PR  Doc.  99-1 1 1 36  Filed  5-3-99;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Paducah.  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Thursday,  May  13, 1999:  5:30 
p.m.-10:00p.m. 

ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Site  Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103.  Paducah,  Kentucky 
42001,(502)441-6804. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration  and  waste  management 
activities. 

Tentative  Agenda: 

5:30  p.m. — Call  to  Order/Discussion 
6:00  p.m. — Approve  Meeting  Minutes 
6:05  p.m. — Public  Comment/Questions 
6:30  p.m. — Presentations 
7:15  p.m. — Sub  Committee  Reports 
8:15  p.m. — Administrative  Issues 
8:30  p.m. — Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  as  the  first  item  of  the 
meeting  agenda.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
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copyin  >  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.ii.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  belavailable  at  the  Department  of 
Energy  s  Environmental  Information 
Center  md  Reading  Room  at  175 
Freedoi  n  Boulevard,  Highway  60,  Kevil, 
Kentuc  cy  between  8:00  a.m.  and  5:00 
p.m.  OE  Monday  thru  Friday  or  by 
writing  to  John  D.  Sheppard, 
Department  of  Energy  Paducah  Site 
Office,  'ost  Office  Box  1410,  MS-103, 
Paduca  i.  Kentucky  42001  or  by  calling 
(502)  4^  1-6804. 

Issued 
1999. 

Rachel  M 

Deputy  J, d 
Officer. 

(PR  Doc 

BILUNG 


at  Washington,  DC  on  April  28, 

Samuel, 

visory  Committee  Management 


99-11137  Filed  5-3-99;  8:45  am] 

645(M>1-P 


OOE 


DEPARTMENT  OF  ENERGY 

I 
Envirortnental  Management  Site- 
Specif^  Advisory  Board,  Rocky  Flats 

AGENCVd  Department  of  Energy. 
ACnONMMotice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting'  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (HM  SSAB),  Rocky  Flats.  Federal 
AdvisorV  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  o|  these  meetings  be  aimounced 
in  the  fideral  Register. 

DATES:  Monday,  May  17,  1999:  6:30 
P.M.— 9ao  p.m. 

ADDRESSES:  College  Hill  Library.  Front 
Range  Community  College.  3705  West 
112th  Ajenue,  Westminister,  CO 
80030-2Q40. 

FOR  FORI  HER  INFORMATION  CONTACT:  Ken 
Korkia,  1  loard/Staff  Coordinator,  Rocky 
Flats  Cit  zens  Advisory  Board,  9035 
North  Widsworth  Parkway,  Suite  2250, 
Westmirister,  CO  80021;  Phone  (303) 
420-785^;  FAX  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpoie  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  ii  1  the  areas  of  environmental 
restoratii  m,  waste  management,  and 
related  a  rtivities.  The  Rocky  Flats 
Citizen  /  dvisory  Board  (RFCAB)  is 
dedicated  to  providing  informed 
reconune  ndations  and  advice  to  the 
agencies  (Department  of  Energy, 
Colorado  Department  of  Public  Health 
and  Envi  ronment  and  the 
Environmental  Protection  Agency), 
govemm  snt  entities  and  other  interested 


parties  on  policy  and  technical  issues 
and  decisions  related  to  cleanup,  waste 
management  and  associated  activities. 
The  Board  is  dedicated  to  public 
involvement,  awareness  and  education 
on  Rocky  Flats  issues. 

Tentative  Agenda 

Continued  discussion  on  low  level 
mixed  waste  disposition  issues: 

•  Transportation. 

•  Comparison  of  disposal  sites. 

•  Information  on  the  Deer  Trail 
facility  in  eastern  Colorado. 

•  Initiation  of  preparation  of  vision 
statement  on  Board's  position(s)  on 
disposition  of  low  level  and  low  level 
mixed  waste. 

Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  wrill  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  at  the  beginning  of  the 
meeting.  This  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting  due  to  programmatic  issues  that 
needed  to  be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminister.  CO  80021:  phone  (303) 
420-7855.  Hours  of  operation  for  the 
Public  Reading  Room  are  9  a.m.  to  4 
p.m.  Monday  through  Friday.  Minutes 
will  also  be  made  available  by  writing 
or  call  Deb  Thompson  at  the  address  or 
telephone  number  listed  above. 

Issued  at  Washington.  DC  on  April  28, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  99-11138  Filed  5-3-99;  8:45  am] 

BILLING  CODE  64SO-01-«> 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Fusion  Energy 
Sciences  Advisory  Committee; 
Correction 

agency:  Department  of  Energy. 

ACTION:  Notice  of  Open  Meeting 
Correction. 


SUMMARY:  On  April  12,  1999,  the 
Department  of  Energy  published  a 
notice  of  open  meeting  announcing  a 
meeting  of  the  Fusion  Energy  Sciences 
Advisoiy  Committee  (64  FR  17650).  In 
that  notice,  the  meeting  was  scheduled 
for  May  19-21,  1999.  Today's  notice  is 
annoimcing  that  the  meeting  will  only 
take  place  on  May  20-21,  1999.  A 
revised  tentative  agenda  follows: 

Tentative  Agenda 

Thursday.  May  20,  1999 

8:30  a.m.    Presentations  of  Princeton  Plasma 

Research  Laboratory  (PPPL)  Research 

Activities 
10:30  a.m.     Break 
10:45  a.m.     Presentations  of  PPPL  Research 

Activities  continue 
12:15  p.m.     Lunch 
1:30  p.m.    Presentations  of  Research 

Activities  at  Universities  (R.  Fonck) 
3:15  p.m.     Break 
3:30  p.m.    Inertial  Confinement  Fusion/ 

Inertial  Fusion  Energy  Activities  at  the 

Naval  Research  Laboratory  (S.  Bodner) 
4:15  p.m.    Fusion  Energy  Sciences  Advisory 

Committee  Discussions 
5:15  p.m.  Public  Comment 
6:00  p.m.     Adjourn 

Friday,  May  21,  1999 

8:30  a.m.    Status  Report  on  Proof-of- 
Principle  Experiments  Review 

10:00  a.m.     Break 

10:15  a.m.     Status  Report  on  Proof-of- 
Principle  Experiments  Review 

11:15-12:30    Tour  of  PPPL  Facilities 

Issued  in  Washington,  D.C.  on  April  27, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
officer. 

|FR  Doc.  99-11065  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy;  State  Energy 
Advisory  Board,  Open  Meeting 

SOmmary:  This  notice  announces  a 
meeting  of  the  State  Energy  Advisory 
Board  (STEAB).  The  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463;  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 
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DATES:  May  13,  1999  from  9:00  am  to 
5:00  pm  and  May  14, 1999  from  9:00  am 
to  12:00  pm. 

PLACE:  National  Renewable  Energy 
Laboratory  (NREL),  Golden,  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Raup,  Office  of  Building 
Technology,  State,  and  Community 
Programs,  Energy  Efficiency  and 
Renewable  Energy,  U.S.  Department  of 
Energy  (DOE),  Washington,  DC  20585, 
Telephone  202/586-2214. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L.  No. 
101^40). 

Tentative  Agenda:  Briefings  on,  and 
discussions  of: 

•  Deploying  technology  from  DOE 
laboratories  to  the  States; 

•  How  STEAB's  role  to  help  facilitate 
the  market  of  energy  efficient  and 
renewable  energy  technologies  can  be 
assisted  by  coordination  with  National 
Council  of  State  Legislatures; 

•  Federal  efforts  to  market  energy 
efficiency  and  renewable  energy 
technologies. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Willismi  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  progranunatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Issued  at  Washington,  DC,  on  April  27, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-11064  Filed  5-3-99:  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-322-O00] 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

April  28,  1999. 

Take  notice  that  on  April  16,  1999,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas. 
79978,  filed  an  application  at  Docket 
No.  CP99-322-000,  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA)  and 
Section  157.5,  et  seq.,  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  Under  the 
NGA,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  lateral  pipeline  and  metering 
facilities,  hereinafter  referred  to  as  the 
Willcox  Lateral.  El  Paso  states  that 
construction  of  the  Willcox  Lateral  will 
allow  the  transportation  and  delivery  of 
natural  gas  to  two  points  along  the 
International  Boundary  between  the 
United  States  and  Mexico  in  Cochise 
Coimty,  Arizona,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  the  Comision 
Federal  de  Electricidad  (CFE)  has  an 
existing  power  plant  near  the  City  of 
Hermosillo,  Sonora,  Mexico  and 
recently  completed  a  Request  For 
Proposal  (RFP)  for  a  second  power  plant 
near  Hermosillo.  Additionally,  CFE  is 
scheduled  to  close  an  RFP  in  May  1999 
for  a  new  power  plant  near  the  City  of 
Agua  Prieta,  Sonora,  Mexico,  referred  to 
as  the  El  Fresnal  Power  Plant.  These 
three  power  plants  will  require  natural 
gas  as  fuel  to  generate  electricity. 

Thus,  El  Paso  is  proposing  to 
construct  the  Willcox  Lateral  to  serve 
this  present  and  future  power  plant 
infrastructure  in  Northern  Sonora, 
Mexico.  El  Paso  claims  that  the  Willcox 
Lateral  will  have  a  design  capacity  of 
130.000  Mcf  per  day  and  will  provide 
the  necessary  facilities  to  permit  the 
transportation  of  natural  gas  to  two 
points  of  intercoimection  at  the 
International  Boundary.  Once  deUvered 
to  these  new  delivery  points,  El  Paso 
says  that  gas  will  be  transported  to  the 


existing  and  proposed  power  plants  in 
or  near  Hermosillo  and  Agua  Prieta, 
Mexico,  as  well  as  other  potential 
markets  in  Northern  Mexico. 

Specifically,  the  proposed  Willcox 
Lateral  facilities,  all  located  in  Cochise 
County,  Arizona,  will  consist  of  a  20" 
O.D.  lateral  line  commencing  at 
approximately  milepost  407.1  on  El 
Paso's  California  Line  and  First  Loop 
Line  on  the  suction  side  of  the  Willcox 
Compressor  Station  extending  south 
approximately  55.7  miles  which  then 
bifurcates  into  two  16"  O.D.  east  and 
west  branch  lateral  lines  with  metering 
facilities  near  the  terminus  of  each 
branch  lateral  line.  The  west  branch 
lateral  line  extends  southwesterly  for 
approximately  2.9  miles,  terminating 
near  Moniunent  90  on  the  International 
Boundary  (the  20"  O.D.  lateral  line  and 
the  16"  O.D.  west  branch  lateral  line 
constitute  Line  No.  2163).  The  east 
branch  lateral  line  extends  southeasterly 
for  approximately  12.2  miles, 
terminating  at  a  point  southwest  of 
Douglas,  Arizona  at  the  International 
Boundary  between  the  United  States 
and  Mexico  (Line  No.  2164).  The 
Willmex  Delivery  Point  is  to  be  located 
near  the  terminus  of  Line  No.  2163 
adjacent  to  the  existing  Monument  90 
Meter  Station,  and  the  El  Fresnal 
Delivery  Point  is  to  be  located  near  the 
terminus  of  Line  No.  2164. 

El  Paso  indicates  that  it  has  estimated 
the  cost  of  constructing  the  Willcox 
Lateral  to  be  approximately 
$30,215,000.  El  Paso  requests 
authorization  no  later  than  December 
31,  1999  in  order  to  meet  an  in-service 
date  of  September  1 ,  2000. 

El  Paso  states  that,  in  support  of  the 
Willcox  Lateral,  and  to  demonstrate 
market  support  for  the  Willcox  Lateral, 
it  has  entered  into  three  separate,  but 
mutually  exclusive,  firm  TSAs 
providing  for  the  delivery  of  natural  gas 
to  the  El  Fresnal  Power  Plant  and  a 
fourth  firm  TSA  providing  for 
transportation  service  to  the  second 
Hermosillo  Power  Plant.  El  Paso  states 
that  it  is  currently  negotiating  contracts 
for  the  existing  Hermosillo  Power  Plant. 

Based  on  the  cost  of  the  proposed 
Willcox  Lateral  facilities.  El  Paso 
calculated  a  separate  incremented  rate 
attributable  to  the  cost  of  service  for  the 
proposed  Willcox  Lateral.  The 
incremental  reservation  rate  for  the 
Willcox  Lateral  is  proposed  to  be 
$0.1467  per  dth  on  a  daily  basis  and  is 
referred  to  as  the  "Willcox  Lateral 
Facilities  Charge."  El  Paso  proposes  the 
calculated  incremental  rate  as  the  tariff 
rate  applicable  to  firm  transportation 
service  on  the  Willcox  Project. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
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docun  ent  should,  on  or  before,  May  19, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.  Washington,  D.C.,  20426,  a 
protesi  or  motion  to  intervene  in 
accord  mce  with  the  requirements  of 
Rule  2  II  or  214  of  the  Commission's 
Rules  (  f  Practice  and  Procedure  (18  CFR 
385.21 1  or  385.214)  and  the  Regulations 
under  he  Natural  Gas  Act  (18  CFR 
157.10  .  All  protests  filed  with  the 
Coram  ssion  will  be  considered  by  it  in 
determ  ining  the  appropriate  action  to  be 
taken  I  ut  will  not  serve  to  make  the 
protest  uits  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  ii  i  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Coiimission's  rules. 

A  pel  son  does  not  have  to  intervene, 
howev<  T,  in  order  to  have 
enviroi  mental  comments  considered.  A 
person,  instead,  may  submit  two  copies 
of  comj  nents  to  the  Secretary  of  the 
Commi  ssion.  Conunenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  ( »f  environmental  dociunents  and 
will  be  ible  to  participate  in  meetings 
associa  ed  with  the  Commission's 
environ  mental  review  process. 
Comme  titers  will  not  be  required  to 
serve  cc  pies  of  filed  docimients  on  all 
other  p.irties.  However,  commenters 
will  nol  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Conmii!  sion  and  will  not  have  the  right 
to  seek  :  ehearing  or  appeal  the 
Commi!  sion's  final  order  to  a  federal 
court. 

The  C  ommission  will  consider  all 
commei  its  and  concerns  equally, 
whethei  filed  by  commenters  or  those 
requesting  intervenor  status. 


juris  d: 


Take 
the 
the 
Federal 
by 
Act  and 
Practice 
be  held 


urther  notice  that,  pursuant  to 
autl^rity  contained  in  and  subject  to 
iction  conferred  upon  the 
inergy  Regulatory  Commission 
Secti  3ns  7  and  15  of  the  Natural  Gas 
the  Commission's  Rules  of 
and  Procedure,  a  hearing  will 
ivithout  further  notice  before  the 
Commis  don  or  its  designee  on  this 
docume  it  if  no  motion  to  intervene  is 
filed  wil  bin  the  time  required  herein,  if 
the  Com  mission  on  its  own  review  of 
the  matt  n  finds  that  a  grant  of  the 
certifica  e  is  required  by  the  public 
convenii  tnce  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Co  [amission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  quly  given. 


Under  the  procedure  herein  provided 
for,  unleps  otherwise  advised,  it  will  be 


unnecessary  for  El  Paso  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-11083  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP  9»-32»-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

April  28,  1999. 

Take  notice  that  on  April  16, 1999,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas, 
79978,  filed  an  application  at  Docket 
No.  CP99-323-000,  pursuant  to  Section 
3  of  the  Natural  Gas  Act  (NGA)  and 
Subpart  B  of  Part  153  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations,  for  an  order 
authorizing  the  siting,  construction,  and 
operation  of  pipeline  facilities  and  the 
place  of  exit  for  export  of  natural  gas  at 
two  separate  points  along  the 
International  Boundary  between  the 
United  States  and  Mexico  in  Cochise 
County,  Arizona  (International 
Boundary). 

Additionally,  El  Paso  requests, 
pursuant  to  Subpart  C  of  Part  153  of  the 
Commission's  Regulations  and  in 
compliance  with  Executive  Order  No. 
10485,  as  amended  by  Executive  Order 
No.  12038,  two  Presidential  Permits  for 
the  construction,  operation, 
maintenance,  and  cormection  of 
pipeline  facilities  for  the  export  of 
natural  gas  at  the  International 
Boundary,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  the  Comision 
Federal  de  Electricidad  (CFE),  a 
decentralized  Public  Organism  of  the 
United  Mexican  States,  has  an  existing 
power  plant  near  the  City  of  Hermosillo, 
Sonoro,  Mexico  and  recently  completed 
a  Request  For  Proposal  (RFP)  for  a 
second  power  plant  near  Hermosillo. 
Additionally,  CFT!  is  scheduled  to  close 
an  RFP  in  May  1999  for  a  new  power 
plant  near  the  City  of  Agua  Prieta, 
Sonoro,  Mexico,  referred  to  as  the  El 
Fresnal  Power  Plant.  These  three  power 
plants  will  require  natural  gas  as  fiael  to 
generate  electricity. 

For  the  exportation  of  natural  gas  at 
the  International  Boundary,  El  Paso 
proposes  to  construct  approximately  60 
feet  of  16"  O.D.  pipeline,  with 
appurtenance,  at  the  terminus  of  the  16" 


O.D.  lateral  lines  extending  from  the 
Willmex  Delivery  Point,  located  near 
the  Monument  90  Meter  Station  and 
fi-om  the  El  Fresnal  Delivery  Point  near 
Douglas,  Arizona,'*both  located  in 
Cochise  County,  Arizona  to  the  U.S./ 
Mexico  border.  These  facilities,  which 
will  constitute  two  separate  border 
crossing  facilities,  are  located  on  the 
downstream  side  of  the  Willmex  and  El 
Fresnal  Delivery  Points,  which  are  being 
proposed  for  construction  under  Section 
7(c)  application  being  filed 
concurrently.!  Existing  pipeline 
facilities  owmed  by  Pemex  on  the 
Mexican  side  of  the  International 
Boimdary  will  receive  the  natural  gas 
from  the  Willmex  Delivery  point. 
Currently,  no  Mexican  pipeline  facilities 
exist  downstream  of  the  El  Fresnal 
Delivery  Point.  However,  the  El  Fresnal 
Power  Plant  RFP  awarding  process  will 
determine  responsibility  for 
downstream  pipeUne  construction, 
ownership,  and  operation. 

El  Paso  states  that,  in  support  of  the 
Willcox  Lateral  Project,  and  to 
demonstrate  market  support  for  the 
Willcox  Lateral  Project,  it  has  entered 
into  three  separate,  but  mutually 
exclusive,  firm  TSAs  providing  for  the 
delivery  of  natural  gas  to  the  El  Fresnal 
Power  Plant  and  a  fourth  firm  TSA 
providing  for  transportation  service  to 
the  second  Hermosillo  Power  Plant.  El 
Paso  is  ciurently  negotiating  contracts 
for  the  existing  Hermosillo  Power  Plant. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
document  should,  on  or  before.  May  19, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.,  20426.  a 
protest  or  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rule  211  or  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the    . 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be  . 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  herein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


'  In  Docket  No.  CP999-322-0O0,  El  Paso  has  filed 
an  application  proposing  to  construct  the  Willcox 
Lateral,  which  will  consist  of  certain  lateral 
pipeline  and  metering  facilities.  The  lateral  line 
will  interconnect  with  the  proposed  border  crossing 
facilities  in  order  to  facilitate  service  to  this  present 
and  future  power  plant  infrastructure  in  Northern 
Sonora,  Mexico. 
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the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Section  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
document  if  no  motion  to  inter\'ene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of    . 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  field,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
still  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  El  Paso  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-11084  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-6-34-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

April  28,  1999. 

Take  notice  that  on  April  22, 1999, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  (Tariff),  effective  May  1, 
1999,  the  following  tariff  sheets: 

Thirty-Fourth  Revised  Sheet  No.  8A 
Twenty-Fifth  Revised  Sheet  No.  8A.01 
Twenty-Sixth  Revised  Sheet  No.  8A.02 
Thirtieth  Revised  Sheet  No.  8B 
Twenty-Third  Revised  Sheet  No.  8B.01 

FGT  states  that  it  filed  to  establish  a 
Base  Fuel  Reimbursement  Charge 
Percentage  (Base  FRCP)  of  2.76%  for  the 
six-mon^  Summer  Period  begirming 
April  1, 1999  in  Docket  Nos.  TM99-4- 
34-000  and  -001  filed  on  February  25, 
1999  and  March  5,  1999,  respectively. 
On  March  17,  1999,  prior  to  the 
Commission's  approval  of  the  Base 
FRCP,  FGT  Submitted  a  flex  adjustment 
of  <0  26%>  to  be  effective  April  1,  1999 
in  Docket  No.  TM99-5-34-000.  The 
Base  FRCP  of  2.76%  was  accepted  by 
Commission  letter  order  issued  March 
29, 1999,  and  the  flex  adjustment  was 
subsequently  accepted  on  April  9,  1999, 
resulting  in  an  Effective  Fuel 
Reimbursement  Charge  Percentage  of 


2.50%  effecdve  April  1,  1999.  In  the 
instant  filing,  FGT  is  revising  its  flex 
adjustment  from  <0.26%>  to  0.24%  to 
be  effective  May  1, 1999,  which  results 
in  an  Effective  Fule  Reimbursement 
Charge  Percentage  of  3.00%  when 
combined  with  the  Base  FRCP  of  2.76%. 

FGT  states  that  the  tariff  sheets  listed 
above  are  being  filed  pursuant  to 
Section  27A.2.b  of  he  General  Terms 
and  Conditions  of  FGT's  Tariff,  which 
provides  for  flex  adjustments  to  the  Base 
FRCP.  Pursuant  to  the  terms  of  Section 
27A.2.b,  a  flex  adjustment  shall  become 
effective  without  prior  FERC  approval 
provided  that  such  flex  adjustment  does 
not  exceed  0.50%  from  the  Base  FRCP, 
is  effective  at  the  beginning  of  a  month, 
is  posted  on  FGT's  EBB  at  least  five 
working  days  prior  to  the  nomination 
deadline,  and  is  filed  no  more  than  sixty 
and  at  least  seven  days  before  the 
proposed  effective  date.  The  instant 
filing  comports  with  these  provisions 
and  FGT  has  posted  notice  of  the  flex 
adjustment  prior  to  the  instant  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  of  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-11089  Filed  5-3-99;  8:45  am) 
BHiJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-336-000] 

Mid  Louisiana  Gas  Company;  Notice  of 
Application 

April  28,  1999. 

Take  notice  that  on  April  23,  1999, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana),  1100  Louisiana,  Suite  2950, 


Houston,  Texas  77002,  filed  in  Docket 
No.  CP99-336-000.  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  by  sale  to  Midcoast 
Gas  Services,  Inc.,  certain  compression 
facilities  described  as  one  Chicago 
Pheumatic  6FE065  750  Hp  unit  which  is 
located  at  Mid  Louisiana's  DeSiard 
compressor  station  in  Ouachita  Parish, 
Louisiana,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the  Federal 
Energy  Regulator}'  Commission 
(Conunission)  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://wrww.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  19, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Conmiission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Mid  Louisiana  Gas 
Company  to  appear  or  be  represented  at 
the  hearing. 
Linwood  A.  Watson,  ]r.. 
Acting  Secretary. 

[FR  Doc.  99-11085  Filed  5-3-99;  8:45  ami 
BILLING  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockej  No.  CP99-344-000] 

Reliant  Energy  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanlcdt  Auttiorization 

April  2( ,  1999. 

Take  notice  that  on  April  26,  1999, 
Reliant  Energy  Gas  Transmission 
Corpontion  Applicant),  1111  Louisiana, 
Houston,  Texas  77002-5231,  filed  in 
Docket  No.  CP99-344-000  a  request 
pursuait  to  Sections  157.205  and 
157.21:  of  the  Commission's 
Regulal  ions  under  the  Natural  Gas  Act 
(18  CFI ;  157.205  and  157.216)  for 
approvi  il  to  construct  and  operate 
certain  facilities  located  in  Pope  County, 
Arkansas,  under  Applicant's  blanket 
certifici  ite  issued  in  Docket  Nos.  CP82- 
384-00 )  and  CP82-384-001,  pursuant 
to  Secti  m  7{c)  of  the  Natural  Gas  Act 
(NGA),  ill  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commii  sion  and  open  to  public 
inspect!  on. 

Appli  cant  specifically  proposes  to 
construi  :t  and  operate  a  two-inch 
deliver)  tap  and  first-cut  regulator  to 
serve  Ai  kla  (Arkla),  a  division  of  Reliant 
Energy,  Incorporated,  on  Applicant's 
Line  B.  Applicant  states  that  the  total 
volume!  of  natural  gas  to  be  delivered 
to  the  pi  oposed  tap  are  85  Dth  annually 
and  1  D  h  on  a  peak  day.  Applicant 
asserts  that  the  facilities  proposed 
herein  will  be  constructed  at  an 
estimated  cost  of  $1,833  and  that  Arkla 
will  rein  iburse  Applicant  the 
construction  costs. 

Any  p  arson  or  the  Commission's  Staff 
may,  wi  hin  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commis  iion's  Rules  of  Practice  and 
Procedue  (18  CFR  385.214),  a  motion  to 
intervenj  and  pursuant  to  Section 
157.205  af  the  regulations  under  the 
Natural  i  Jas  Act  (18  CFR  157.205),  a 
protest  ti )  the  request.  If  no  protest  is 
filed  wit  lin  the  time  allowed  therefor, 
the  prop  )sed  activities  shall  be  deemed 
to  be  aut  lorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  afte  •  the  time  allowed  for  filing  a 
protest,  t  le  instant  request  shall  be 
treated  a;  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natu  al  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Sei  retary. 
(FR  Doc.  ?  »-11086  Filed  5-3-99:  8:45  am) 

BILUNQ  CO  »e  6717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CO99-32(M)00] 

Sumas  Energy  2,  Inc.;  Notice  of 
Application  for  Section  3  Authorization 
and  Request  for  a  Presidential  Permit 

April  28,  1999. 

Take  notice  that  on  April  15,  1999, 
Sumas  Energy  2,  Inc.  (SE2).  335 
Parkplace,  Suite  110,  Kirkland, 
Washington  98033,  filed  an  application 
pursuant  to  Section  3  of  the  Natural  Gas 
Act,  Subpart  B  of  Part  153  of  the 
Commission's  regulations,  and 
Executive  Order  Nos.  10485  and  12038. 
SE2  seeks  a  Presidential  Permit  and 
Section  3  authority  to  construct,  operate 
and  maintain  its  own  border  crossing 
and  pipeline  facilities  to  import  gas 
fi-om  Canada,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (please  call  (202)  208- 
2222  for  assistance). 

Specifically,  SE2  intends  to  construct, 
own,  and  operate  approximately  4.5 
miles  of  12-inch-diameter  pipeline  near 
the  international  boundary  between  the 
United  States  and  Canada  near  Sumas, 
Washington.  The  proposed  pipefine  will 
transport  gas  to  a  planned  720  Megawatt 
nominal  electrical  generating  station  to 
be  located  in  Sumas,  Washington.  The 
proposed  pipeline  and  the  jurisdictional 
border  crossing,  facilities  will  be 
connected  with  the  pipeline  facilities  of 
Westcoast  Energy,  Inc.  at  the  U.S./ 
Canada  border  and  will  have  a  design 
capacity  to  import  up  to  140,000  Mcf 
per  day.  SE2  will  neither  offer  nor 
provide  service  to  the  public.  SE2's 
proposed  pipeline  will  transport  gas 
only  to  its  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  19, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.,  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  to  intervene  in 


accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Section  15  of  the  Natiu-al  Gas  Act  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  SE2  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc  99-11082  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-013] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

April  28, 1999. 

Take  notice  that  on  April  22,  1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  tendered  for  filing  a 
Negotiated  Rate  Arrangement. 
Tennessee  requests  that  the  Commission 
approve  the  Negotiated  Rate 
Arrangement  effective  May  1,  1999. 

Tennessee  states  that  the  filed 
Negotiated  Rate  Arrangement  reflects  a 
negotiated  rate  between  Tennessee  and 
New  Jersey  Natural  Gas  Company  (New 
Jersey)  for  transportation  under  Rate 
Schedule  FT-A  to  be  effective  May  1, 
1999  through  January  31,  2003. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
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be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http^/v^rww.ferc.fed. us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-11087  Filed  5-3-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA99-1 5-000] 

Vidor  Pipeline  Company;  Notice  of 
Petition  For  Adjustment 

April  28,  1999. 

Take  notice  that  on  March  5,  1999, 
Vidor  Pipeline  Company  (VPC)  filed 
pursuant  to  Section  502(c)  of  the 
Natural  Gas  PoUcy  Act  of  1978  (NGPA), 
a  petition  for  adjustment  under  Section 
285.123(b){l)(ii)  of  the  Commission's 
Regulations  to  permit  VPC  to  use  its 
tariff  on  file  with  the  Railroad 
Commission  of  Texas  (TRC),  for  services 
performed  pursuant  to  NGPA  Section 
311. 

In  support  of  its  petition,  VPC  states 
that  it  is  an  intrastate  pipeline  providing 
transportation  service  within  the  State 
of  Texas,  and  is  a  gas  utility  subject  to 
the  jvirisdiction  of  the  TRC.  VPC  states 
that  it  will  in  the  futiu-e  perform 
transportation  services  pursuant  to 
NGPA  Section  311(a)(2)  on  behalf  of 
interstate  pipeline  companies  and/or 
local  distribution  companies  served  by 
interstate  pipeline  companies.  VPC 
states  its  system  will  soon  be  connected 
to  the  interstate  facilities  of 
Transcontinental  Gas  Pipe  Line 
Corporation. 

VPC  requests  an  adjustment  from  18 
CFR  Part  284(C)  to  permit  VPC  to  base 
its  rates  for  Section  311(a)  services  on 
the  rates  contained  in  its  tariff  for  Hess 
Energy  Services  Company,  LLC  filed 
with  the  TRC.  VPC  believes  the 
interstate  transportation  service 
performed  on  behalf  of  Hess  Energy 
Services  Company,  LLC  can  be  viewed 
as  "comparable"  to  the  services 
contemplated  under  Section  311. 

The  regulations  applicable  to  this 
proceeding  are  found  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
vdth  Sections  385.211  and  385.214  of 


the  Commission's  Rules  of  Practice  and 

Procedures.  All  motions  must  be  filed 

with  the  Secretary  of  the  Commission 

within  15  days  after  publication  of  this 

notice  in  the  Federal  Register.  The 

petition  for  adjustment  is  on  file  with 

the  Conunission  and  is  available  for 

public  inspection.  This  filing  may  be 

viewed  on  the  web  at  http:// 

www.ferc.fed.us/online/rims.htm 

(please  call  (202)  208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  99-11088  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  OASIS  How  Working  Group 
Meeting 

April  28,  1999. 

Take  notice  that  on  May  24,  1999, 
ft-om  8:00  AM  to  5:00  PM,  and  on  May 
25,  1999,  fi-om  8:00  AM  to  12:00  noon, 
the  OASIS  How  Working  Group  (How 
Group)  will  conduct  its  monthly 
meeting  at  the  Commission's  offices  at 
888  First  Street,  N.E.,  Room  3M-2A, 
Washington,  D.C.  20426.  The  How 
Group  is  a  volimtary  industry  group 
with  a  diverse  membership  that  has 
made  recommendations  to  the 
Commission  on  the  Open  Access  Same- 
time  Information  System  (OASIS)  and 
related  matters.  It  is  expected  that  the 
How  Group  will  discuss  OASIS-related 
issues  at  the  meetings.  The  meetings 
will  be  open  to  interested  participants 
and  the  public. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-11081  Filed  5-3-99;  8:45  am] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6335-6) 

Peer  Review  Workshop  on  Guidance 
for  Conducting  Heattti  Risk 
Assessment  of  Chemrcal  Mixtures 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  The  EPA  Risk  Assessment 
Fonun  (Forum)  is  announcing  a  peer 
review  workshop  convened  by  Eastern 
Research  Group,  Inc.,  an  EPA 
contractor,  for  scientific  peer  review  of 
the  EPA  draft  document  Guidance  for 


Conducting  Health  Risk  Assessment  of 
Chemical  Mixtures.  The  workshop  will 
be  held  in  Cincinnati,  Ohio,  and  will  be 
open  to  members  of  the  public  as 
observers.  The  peer  review,  to  be 
conducted  by  scientists  from  outside 
EPA,  is  being  organized  to  review  the 
procediu^s  and  related  issues  presented 
in  the  dociunent  Guidance  for 
Conducting  Health  Risk  Assessment  of 
Chemical  Mixtures.  The  Forum 
Technical  Panel  will  consider  the 
opinions  of  experts  outside  the  Agency 
in  finalizing  the  document. 
DATES:  The  workshop  will  begin  on 
Thursday,  May  20,  1999  at  9:00  a.m.  and 
end  on  Friday,  May  21,  1999  at  4:00 
p.m.  Members  of  the  public  may  attend 
as  observers. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Environmental  Protection 
Agency  (EPA)  Briedenbach  Research 
Center,  26  West  Martin  Luther  King 
Drive,  Cinciimati,  Ohio  45268.  Since 
seating  capacity  is  limited,  please 
contact  Eastern  Research  Group,  Inc., 
Tel.:  (781)  674-7374,  by  May  14,  1999 
to  attend  the  workshop  as  an  observer. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquires,  contact  Dr.  Richard 
Hertzberg,  U.S.  EPA  Region  4,  10th 
Floor  WMD,  61  Forsyth  Street,  S.W., 
Atlanta,  Georgia  30303-3104.  Tel.: 
(404)562-8663.  The  document  will  be 
Internet-accessible  from  the  Risk 
Assessment  Forum  publications  page,  at 
http://www.epa.gov/ncea/raf/ 
rafpub.htm.  Inquiries  concerning  the 
workshop  should  be  directed  to  Eastern 
Research  Group,  Inc. 
SUPPLEMENTARY  INFORMATION:  To 
address  concerns  over  health  risks  fi^om 
multichemical  exposures,  the  U.S.  EPA 
issued  Guidelines  for  Health  Risk  from 
Exposure  to  Chemical  Mixtures  in  1986 
(U.S.  EPA.  1986).  Those  Guidelines 
described  broad  concepts  related  to 
mixtures  exposure  and  toxicity  and 
included  few  specific  procedures.  In 
1989,  the  U.S.  EPA  published  guidance 
for  the  Superfund  program  on 
hazardous  waste  that  gave  practical 
steps  for  conducting  a  mixtures  risk 
assessment  (U.S.  EPA,  1989).  Also  in 
1989,  the  U.S.  EPA  pubhshed  the 
revised  dociunent  on  the  use  of  Toxicity 
Equivalence  Factors  for  characterizing 
health  risks  of  the  class  of  chemicals 
including  the  dibenzo-dioxins  and 
dibenzofurans.  In  1990,  the  U.S.  EPA 
published  a  Technical  Support 
Document  to  provide  more  detailed 
information  on  toxicity  of  whole 
mixtures  and  on  toxicologic  interactions 
(e.g.,  synergism)  between  chemicals  in  a 
binary  (two-chemical)  mixture  (U.S. 
EPA,  1990).  The  concept  of  toxicologic 
similarity  was  also  discussed. 
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Thi!  guidance  document.  Guidance 
for  Co  :iducting  Health  Risk  Assessment 
of  Chemical  Mixtures,  represents  a 
supph  ment  to  the  original  Guidelines  of 
1986  and  is  intended  to  reflect  the 
evolut  onary  scientific  development  in 
the  ar«a  of  chemical  mixtures  risk 
assessment.  Consequently,  many  of  the 
former  discussions  have  been  reiterated. 
New  giidance  has  been  provided  that 
gives  nore  specific  details  on  the  nature 
of  the  lesired  information  and  the 
procec  ures  to  use  in  analyzing  the  data. 
This  supplement  to  the  earlier 
guidar  ces  is  organized  according  to  the 
type  ol  data  available  to  the  risk 
assessc  r,  ranging  fi'om  data  rich  to  data 
poor  situations.  Procedures  are 
descrit  ed  for  assessment  using  data  on 
the  mh  ture  of  concern,  data  on  a 
toxicol  jgically  related  mixture,  as  well 
as  data  on  the  mixture  component 
chemic  als.  The  state  of  science  varies 
dramat  ically  for  these  three  approaches. 
No  sinj  le  approach  is  recommended  in 
this  su]  iplementary  guidance.  Instead, 
guidan  :e  is  given  for  the  use  of  several 
approai  :hes  depending  on  the  nature 
and  qui  Jity  of  the  data.  Although 
several  of  the  procedures  described  in 
the  guii  lance  have  not  yet  been  applied 
in  actui  il  health  risk  assessments,  their 
use  anc  the  generation  of  data  to 
support  their  use  is  encoiu^ged.  along 
with  research  on  new  procedures  to 
improv  j  or  replace  those  discussed.  As 
new  inl  ormation  relevant  to  health  risk 
from  ex  posure  to  chemical  mixtures 
become  s  available,  additional  guidance 
docume  nts  will  be  published.  Following 
the  external  peer  review,  reviewers' 
commei  its  will  be  addressed  and  the 
revised  guidance  will  undergo  Risk 


Assessment  Fonmi  final  review. 


Dated: 
WUUam 

Director, 
Assessrrknt 
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April  26.  1999. 

M.  Far  land. 

National  Center  for  Environmental 
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CODE 


ENVIRC  NMENTAL  PROTECTION 
AGENCr 

[FRL-63^1] 

Notice  of  Availability  of  Topical 
Scientific  Reports  for  an  Integrated 
Assessaient  of  the  Causes  and 
Conseqiiences  of  Hypoxia  In  the  Gulf 
ofMexi<o 


AGENCY: 

Agency 


Environmental  Protection 

EPA). 


action:  :  Notice  of  availability  and 
request  lor  public  comment. 


summary:  The  Environmental  Protection 
Agency  (EPA)  in  coordination  with 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce,  invite  public  comments  on 
six  topical  scientific  reports  requested 
by  the  National  Science  and  Technology 
Council's  Committee  on  Environment 
and  Natural  Resources  (CENR)  for  an 
assessment  of  the  causes  and 
consequences  of  hypoxia  in  the  Gulf  of 
Mexico  as  required  by  section  604(a)  of 
Public  Law  105-383.  The  six  topic 
papers  will  be  used  by  the  CENR  Gulf 
of  Mexico  Hypoxia  Working  Group  to 
prepare  an  Integrated  Assessment  which 
will  provide  ecological  and  economic 
analysis  of  various  options  for  reducing 
nutrient  loads  carried  by  the  Mississippi 
River  to  the  Gulf  of  Mexico.  This 
Integrated  Assessment  will  be  delivered 
to  the  President,  Congress  and  the 
Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force. 

DATES:  Comments  must  be  received  by 
August  2.  1999.  All  comments  received 
after  the  formal  comment  period  will  be 
reviewed  by  the  Gulf  of  Mexico  Hypoxia 
Working  Group  and  delivered  to  the 
Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force  for  their 
consideration  along  with  the  final 
Integrated  Assessment. 

ADDRESSES:  Comments  should  be 
submitted  to:  Gulf  of  Mexico  Hypoxia 
Working  Group  National  Centers  for 
Coastal  Ocean  Science,  WS  13446 
SSMC4,  1305  East-West  Highway,  Silver 
Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Field,  National  Ocean  Service. 
National  Centers  for  Coastal  Ocean 
Science.  WS  13446  SSMC4.  1305  East- 
West  Highway,  Silver  Spring,  MD 
20910.  telephone  301-713-3060  xl35, 
Internet  John.Field@noaa.gov;  or  Dr. 
Mary  Belefski.  U.S.  EPA,  Assessment 
and  Watershed  Protection  Division 
(AWPD),  401  M  Street.  S.W.  (4503F). 
Washington,  D.C.  20460,  telephone 
(202)  260-7061;  Internet: 
belefski .  mary  @epa .  go  v . 

SUPPLEMENTARY  INFORMATION: 


Purpose 

The  Environmental  Protection  Agency 
leads  the  Mississippi  River/Gulf  of 
Mexico  Watershed  Nutrient  Task  Force 
consisting  of  Federal,  State,  and  Tribal 
members.  The  purpose  of  this  group  is 
to  coordinate  and  support  nutrient 
management  and  hypoxia  related 
activities  in  the  Mississippi  River  and 
Gulf  of  Mexico  watersheds. 


Status 

These  reports  will  provide  the  basis 
for  the  formulation  of  an  Integrated 
Assessment  of  hypoxia  in  the  northern 
Gulf  of  Mexico,  as  required  in  section 
604(a)  of  Public  Law  105-383.  This  law 
requires  the  assessment  to  cdhsider  the 
distribution,  dynamics,  and  causes; 
ecological  and  economic  consequences; 
sources  and  loads  of  nutrients 
transported  by  the  Mississippi  River  to 
the  Gulf  of  Mexico;  effects  of  reducing 
nutrient  loads;  methods  for  reducing 
nutrient  loads;  and  the  social  and 
economic  costs  and  benefits  of  such 
methods.  This  assessment  will  be 
delivered  to  the  President  and  Congress 
and  will  subsequently  provide  the  basis 
for  the  Action  Plan  required  by  section 
604(b)  of  Public  Law  105-383. 

Each  of  the  reports  has  undergone 
extensive  peer  review  by  independent 
scientific  experts.  These  reports,  along 
with  the  public  comment  on  them,  will 
be  considered  in  developing  the 
Integrated  Assessment  and, 
subsequently,  the  Action  Plan. 
The  six  reports  are  entitled: 
TOPIC  1— -Characterization  of 
hypoxia.  This  report  describes  the 
seasonal,  interannual,  and  long-term 
variation  of  hypoxia  in  the  northern 
Gulf  of  Mexico,  and  its  relationship  to 
nutrient  loadings.  It  also  documents  the 
relative  roles  of  natiu-al  and  human- 
induced  factors  in  determining  the  size 
and  duration  of  the  hypoxic  zone. 

TOPIC  2 — Ecological  and  economic 
consequences  of  hypoxia.  This  report 
presents  an  evaluation  of  the  ecological 
and  economic  consequences  of  nutrient 
loading,  including  impacts  on  Gulf  of 
Mexico  fisheries  and  \he  regional  and 
national  economy. 

TOPIC  3 — Flux  and  soiu'ces  of 
nutrients  in  the  Mississippi-Atchafalaya 
River  Basin.  This  report  identifies  the 
sources  of  nutrients  within  the 
Mississippi/ Atchafalaya  system  and 
within  the  Gulf  of  Mexico  with  two 
distinct  components,  first,  the 
geographic  location  of  the  most 
significant  nutrient  additions,  and 
second,  the  relative  importance  of 
specific  human  activities  in  contributing 
to  these  loads. 

TOPIC  4 — Effects  of  reducing  nutrient 
loads  to  surface  waters  within  the 
Mississippi  River  basin  and  Gulf  of 
Mexico.  This  report  estimates  the  effects 
of  nutrient  source  reductions  in  the 
Mississippi-Atchafalaya  Basin  on  water 
quality  in  these  waters  and  on  primary 
productivity  and  hypoxia  in  the  Gulf  of 
Mexico. 

TOPIC  5 — Reducing  nutrient  loads, 
especially  nitrate-nitrogen,  to  surface 
water,  groimdwater,  and  the  Gulf  of 
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Mexico.  This  report  identifies  and 
evaluates  methods  to  reduce  nutrient 
loads  to  surface  water,  ground  water, 
and  the  Gulf  of  Mexico. 

TOPIC  6 — Evaluation  of  economic 
costs  and  benefits  of  methods  for 
reducing  nutrient  loads  to  the  Gulf  of 
Mexico.  In  addition  to  evaluating  the 
social  and  economic  costs  and  benefits 
of  the  methods  identified  in  topic  5,  this 
analysis  includes  an  assessment  of 
various  incentive  programs  and  any 
anticipated  fiscal  benefits  generated  for 
those  attempting  to  reduce  sources. 

The  reports  may  be  reached  via  either 
the  EPA  or  NOS  websites:  at  <http:// 
vkrww.epa.gov/msbasin/>;  <http:// 
wvkrw.nos.noaa.gov/Products/ 

pubs online.html>;  or  contact  those 

listed  above  for  information  on  how  to 
obtain  the  reports. 

Dated:  April  29,  1999 
Robert  Wayland, 

Director,  Office  of  Wetlands.  Oceans,  and 
Watersheds. 
[FR  Doc.  99-11165  Filed  5-3-99;  8:45  am] 

BILLING  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6335-2] 

Notice  of  Proposed  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9601-9675, 
notice  is  hereby  given  that  a  proposed 
purchaser  agreement  ("Purchaser 
Agreement")  associated  with  the 
McAdoo  Associates  Superfund  Site, 
Blaine  Street  Location  in  the  Borough  of 
McAdoo,  Schuylkill  County, 
Pennsylvania  was  executed  by  the 
Environmental  Protection  Agency  and 
the  Department  of  Justice  and  is  now- 
subject  to  public  comment,  after  which 
the  United  States  may  modify  or 
withdraw  its  consent  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  Purchaser 
Agreement  is  inappropriate,  improper, 


or  inadequate.  The  Purchaser 
Agreement  would  resolve  certain 
potential  EPA  claims  under  sections  106 
and  107  of  CERCLA.  42  U.S.C.  9606  and 
9607,  against  Albert  P.  Mertz,  More 
Mobility  Inc.  and  Mobility  Distributing, 
Inc.  ("Purchasers").  The  settlement 
would  require  the  Purchasers  to,  among 
other  things,  pay  $500.00  within  thirty 
(30)  days  of  the  effective  date  of  the 
Purchaser  Agreement  to  the  EPA 
Hazardous  Substances  Superfund  and 
provide  access  to  EPA  and  the 
Commonwealth  of  Pennsylvania  and  all 
other  persons  performing  response 
actions  under  EPA  or  Commonwealth  of 
Pennsylvania  oversight. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  Purchaser  Agreement. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  ID,  1650 
Arch  Street,  Philadelphia,  PA  19103. 

DATES:  Comments  must  be  submitted  on 
or  before  June  3,  1999. 

AVAILABILITY:  The  proposed  Purchaser 
Agreement  and  additional  background 
information  relating  to  the  proposed 
Purchaser  Agreement  are  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  Purchaser  Agreement  may  be 
obtained  from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00),  1650 
Arch  Street,  Philadelphia.  PA  19103. 
Comments  should  reference  the 
"McAdoo  Associates  Superfund  Site, 
Blaine  Street  Location  Proposed 
Purchaser  Agreement"  and  "EPA  Docket 
No.  III-98-080-DC,"  and  should  be 
forwarded  to  Suzanne  Canning  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lydia  Isales  (3RC00),  Sr.  Assistant 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  1650  Arch  Street, 
Philadelphia,  PA  19103,  Phone:  (215) 
814-2648. 

Dated:  April  21.  1999. 
Stanley  L.  Laskowski, 
Acting  Regional  Administrator.  Region  III. 
[FR  Doc.  99-11166  Filed  5-3-99:  8.45  am] 
BILUNG  CODE  6560-5(M> 


GENERAL  SERVICES 
ADMINISTRATION 

Submission  for  0MB  Review; 
Comment  Request  Entitled  Center  of 
Excellence  for  Information  Technology 
(CEIT) 

AGENCY:  Office  of  Information 
Technology,  GSA. 

ACTION:  Notice  of  request  for  approval  of 
a  new  information  collection  entitled 
Center  of  Excellence  for  Information 
Technology  (CEIT). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  new  information  collection  concerning 
Center  of  Excellence  for  Information 
Technology  (CEIT). 
DATES:  Comment  Due  Date;  June  3, 
1999. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503  and  also 
may  be  submitted  to  Marjorie  Ashby, 
General  Services  Administration  (MVP), 
1800  F  Street  NW,  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Smith,  Office  of  Information 
Technology,  (202)  501-0837. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  to  approve  a 
new  information  collection  concerning 
Center  of  Excellence  for  Information 
Technology  (CEIT).  The  Center  of 
Excellence  for  Information  Technology 
(CEIT)  will  serve  as  a  clearinghouse  for 
best  practices  in  information  technology 
applications  in  both  the  public  and 
private  sectors.  Current  plans  are  to 
partner  with  leading  Information 
Technology  (IT)  industry  companies  to 
establish  a  Center  that  provides 
innovate  demonstrations  of  technology 
at  work.  Initial  IT  applications  featured 
in  the  CEIT  will  focus  on  the  use  of  web- 
enabled  technologies  to  perform 
administrative  functions  and  to  deliver 
interagency  transaction-based  services 
through  an  Access  America  Seniors 
website. 

B.  Annual  Reporting  Burden 

Respondents:  400;  annual  responses: 
400;  average  hours  per  response:  .15; 
burden  hours:  60. 
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COPY  Of  proposal:  a  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  PoHcy  Division  (MVP). 
Room  «011.  GSA  Building,  1800  F 
Street  NW,  Washington,  DC  20405.  or  by 
telephoning  (202)  501-3822.  or  by 
faxing  Vour  request  to  (202)  501-3341. 

Date(j;  April  27.  1999. 
Ida  M.  jjstad, 

Deputy  pssociate  Administrator  for 
AcquisAion  Policy. 

[FR  Do4  99-11109  Filed  5-3-99;  8:45  am) 

BILUNG  4oOE  6820-ei-M 


\RT« 


DEPAftTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statlstibs:  Meeting 

Puts;  ant  to  the  Federal  Advisory 
Commi  tee  Act,  the  Department  of 
Health  md  Himian  Services  announces 
the  folli  )wing  advisory  committee 
meetinj 

Name 
Health 
Privacy 

Time 
19,  1999 

Place 
Building 
Washi 

Status 

Purp 
Subcomi  1 


<  jid 


cnc 


ng  on. 


<oie 


on  selectpd 
first  day 
the  flow 
employe!  s 
data 
panel  of 
views  on 
Subcomr  littee 


)fl 


I  acce  ss 


)r 


pharmaq 
their 

Notice: 
Department 
proceduri  •, 
Humphre  y 
employee  s 
govemme  nt 
have  the 
meeting. 

Ckintaci 
Substanti  ^e 
summarie  s 
commi  ttei! 
Gail  Horl 
for  the 
Confiden 


nfo  rmation 


8i0, 


Admini 

Security 

21244-1 

Marjorie 

NCVHS, 

President 

Hyattsvi 

436-7050 

the  NCVl^ 

http: 


yJ/asp  > 


National  Committee  on  Vital  and 

Statistics  (NCVHS).  Subcommittee  on 

Confidentiality. 

ic/  Date:  9:00  a.m.-5:00  p.m.,  May 

9:00  a.m.-5:00  p.m..  May  20,  1990. 

Room  405A.  Hubert  H.  Humphrey 

200  Independence  Avenue.  SW. 

D.C.  20201. 
Open. 

At  this  meeting,  the 
littee  will  hear  panel  presentations 
d  confidentiality  issues.  On  the 
a  panel  discussion  is  planned  on 
'health  information  between 
and  insurers  and  related  issues  of 
and  confidentiality.  A  second 
■•  vacy  advocates  will  discuss  their 
these  topics.  On  the  second  day.  the 
will  hear  a  panel  discussion  of 
benefit  management  firms  and 
mation  practices. 
In  the  interest  of  security,  the 

has  instituted  stringent 
s  for  entrance  to  the  Hubert  H. 
building  by  non-government 
Thus,  persons  without  a 
identification  card  will  need  to 
]  uard  call  for  an  escort  to  the 


Person  for  More  Information: 
program  information  as  well  as 
of  meetings  and  a  roster  of 
members  may  be  obtained  from 
fck,  M.S.W..  I.D..  Lead  Staff  Person 
NC  VHS  Subcommittee  on  Privacy  and 
1  iality.  Office  of  Research  and 
Demonstr  itions.  Health  Care  Financing 
stiation,  MS-C4-13-01.  7500 
qoulevard,  Baltimore,  Maryland 
telephone  (410)-78&-6620:  or 
Greenberg.  Executive  Secretary. 
^CHS.  CDC,  Room  1100, 
i  il  Building.  6525  Belcre.st  Road. 


agenda  for  the  meeting  will  be  posted  when 
available. 

Dated:  April  28.  1999. 

James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  99-11123  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4151-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
action:  Notice. 


11  I.  Maryland  20782.  telephone  (301) 


Information  also  is  available  on 
home  page  of  the  HHS  website: 
■.os.dhbs.gov/ncvhs.  where  an 


summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Chang-Fen  Huang,  Ph.D..  State 
University  of  New  York  at  Stony  Brook 
(SUN^''-SB):  Based  on  an  investigation 
conducted  by  SUNY-SB  dated 
December  18,  1997,  ORI  finds  that  Dr. 
Huang,  former  graduate  student. 
Department  of  Biochemistry,  SUNY-SB, 
engaged  in  scientific  misconduct  in  the 
reporting  and  conducting  of  research 
supported  by  a  grant  from  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  (NINDS),  National  Institutes  of 
Health  (NIH). 

Specifically,  ORI  finds  that: 

(1)  Dr.  Huang  falsely  mislabeled  and 
relabeled  six  autoradiographs  of 
Northern  blots  (ARC)  that  she  had 
obtained  from  earlier  unrelated 
experiments  to  make  them  appear  to 
have  come  from  several  different  and 
separate  experiments. 

(2)  For  one  of  the  sets  noted  in  (1) 
above.  Dr.  Huang  falsified  and 
misrepresented  portions  of  the  ARC  in 
panel  B  of  figure  1,  in  C.F.  Huang  et  al. 
"Depolarization-transcription  signals  in 
skeletal  muscle  use  calcium  flux 
through  L  channels,  but  bypass  the 
sarcoplasmic  reticulum."  Neuron 
13:167-177,  1994.  Figiu-e  IB  purported 
to  show  the  effect  of  electrical  activity 
on  the  expression  of  genes  for  subunits 
of  the  acetyl  choline  receptor,  but 
actually  used  data  derived  from  a 
separate  and  unrelated  experiment 
showing  the  effect  of  phorbol  esters  on 
the  expression  of  the  myogenin  gene 
that  had  been  previously  reported  in  an 
imrelated  publication.  The  publication 
was  retracted  at  Neiu-on  13(1):  1294 
1998. 

(3)  For  one  of  the  sets  noted  in  (1) 
above.  Dr.  Huang  falsified  and 
misrepresented  Figure  Vn/7,  an 
aggregate  ARC,  on  page  159  of  her 


dissertation,  "Studies  of  the  Signaling 
Pathway  Coupling  Membrane 
Depolarization  and  AchR  Gene 
Inactivation  in  Chick  Skeletal  Muscle," 
December  1993.  The  figure  reported  the 
effect  of  a  set  of  calciiun-active  agents 
on  the  sarcoplasmic  reticulum  that  were 
different  from  those  studied  for  the 
original  ARC. 

Dr.  Huang  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
she  has  volimtarily  agreed,  for  the  three 
(3)  year  period  beginning  April  20, 
1999: 

(1)  To  exclude  herself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  C.F.R.  Part  76  (Debarment 
Regulations);  and 

(2)  to  exclude  herself  from  serving  in 
any  advisory  capacity  to  the  Public 
Health  Service  (PHS),  including  but  not 
hmited  to  service  on  any  PHS  advisory 
committee,  board,  and/or  peer  review 
committee,  or  as  a  consultant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 
Chris  B.  Pascal, 

Acting  Director,  Office  of  Research  Integrity. 
(FR  Doc,  99-11120  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4160-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Nomination  of  Topics  for  Evidence- 
based  Practice  Centers  (EPCs) 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  invites  a  third 
roimd  of  nominations  of  topics  for 
evidence  reports  and  technology 
assessments  relating  to  the  prevention, 
diagnosis,  treatment  and  management  of 
common  diseases  and  clinical 
conditions.  AHCPR's  first  request  for 
topic  nominations  was  published  in  the 
Federal  Register  on  December  23,  1996. 
AHCPR's  second  request  was  published 
in  the  Federal  Register  on  November  28, 
1997. 

With  this  third  roimd  of  nominations, 
AHCPR  is  expanding  the  range  of  topics 
that  may  be  submitted.  In  addition  lo 
nominations  of  topics  for  assessments 
and  evidence  reports  on  specific  heath 
care  technologies  and  medical 
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procedures,  including  alternative  or 
complementary  therapies,  AHCPR  is,  for 
the  first  time,  inviting  nominations  of 
topics  for  assessments  and  evidence 
reports  relating  to  organization  and 
financing  of  health  care.  Section  A  of 
this  announcement  describes  the 
nomination  process  and  selection 
criteria  for  clinical  topics.  Section  B  of 
this  announcement  describes  the 
nomination  process  and  selection 
criteria  for  organizational  and  financial 
topics. 

AHCPR  serves  as  a  science  partner 
with  private-sector  and  other  public 
organizations  in  their  efforts  to  improve 
the  quality,  effectiveness,  and 
appropriateness  of  health  care  delivery 
in  the  United  States,  and  to  speed  the 
translation  of  evidence-based  research 
findings  into  improved  health  care. 
AHCPR  awards  task  order  contracts  to 
its  Evidence-based  Practice  Centers 
(EPCs)  to  undertake  scientific  analyses 
and  evidence  syntheses  on  high-priority 
topics.  The  EPCs  produce  science 
syntheses — evidence  reports  and 
technology  assessments — ^that  provide  to 
public  and  private  organizations  the 
foundation  for  developing  and 
implementing  their  owti  practice 
guidelines,  performance  measures,  and 
other  strategies  to  improve  the  quality  of 
health  care  and  make  decisions  related 
to  the  effectiveness  or  appropriateness 
of  specific  health  care  technologies. 

As  the  body  of  scientific  studies 
related  to  the  organization  and  financing 
of  health  care  grows,  evidence  reports 
and  scientific  syntheses  of  these  studies 
can  provide  health  system  organizations 
with  a  scientific  foundation  for 
developing  system-wide  policies  and 
practices.  These  reports  might,  for 
example,  address  £uid  evaluate 
innovations  in  the  delivery  of  care,  the 
organization  of  health  care  systems,  or 
provide  payment  mechanisms. 

As  a  result  of  nominations  received  in 
response  to  AHCPR's  December  1996 
Federal  Register  notice,  EPCs  developed 
evidence  reports  or  technology 
assessments  on:  (1)  testosterone 
suppression  treatment  of  prostatic 
cancer;  (2)  evaluation  of  cervical 
cytology;  (3)  diagnosis  and  treatment  of 
dysphagia/swallowing  problems  in  the 
elderly;  (4)  evaluation  and  treatment  of 
new  onset  of  atrial  fibrillation  in  the 
elderly;  (5)  diagnosis  of  sleep  apnea;  (6) 
treatment  of  attention  deficit  and 
hyperactivity  disorder;  (7)  diagnosis  and 
treatment  of  acute  sinusitis;  (8) 
rehabilitation  of  persons  with  traumatic 
brain  injury;  (9)  prevention  and 
management  of  urinary  tract  infections 
in  paralyzed  persons;  (10) 
pharmacotherapy  for  alcohol 
dependence;  (11)  management  of  stable 


angina;  and,  (12)  treatment  of 
depression  with  new  drugs. 

As  a  result  of  nominations  received  in 
response  to  the  November  1997  Federal 
Register  notice,  the  EPCs  are  developing 
evidence  reports  or  technology 
assessments  on:  (1)  use  of  erythropoietin 
in  oncology  and  hematology;  (2) 
management  of  chronic  obstructive 
pulmonary  disease;  (3)  criteria  to 
determine  disability  for  patients  with 
chronic  renal  disease;  (4)  treatment  of 
acne;  (5)  management  of  anesthesia 
during  cataract  surgery;  (6)  criteria  for 
weaning  from  mechanical  ventilation; 
(7)  management  of  cancer  pain;  (8) 
evaluation  of  technologies  for 
identifying  acute  cardiac  ischemia  in 
emergency  departments;  (9) 
management  of  hypertension  during 
pregnancy;  (10)  management  of  acute 
otitis  media;  (11)  management  of  pre- 
term labor;  (12)  prevention  of  venous 
thromboembolism  after  injury;  (13) 
management  of  imstable  angina;  (14) 
criteria  for  referral  of  patients  with 
epilepsy;  and,  (15)  alternative  and 
complementary  medicine:  use  of  garlic 
in  prevention  of  cardiovascular  disease 
and  cancer;  and  use  of  silybum 
marianiun  in  treatment  of  liver  disease 
and  cirrhosis. 

Background 

Under  Title  IX  of  the  Public  Health 
Service  Act,  AHCPR  is  charged  with 
enhancing  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services.  AHCPR 
accomplishes  these  goals  through 
scientific  research  and  through 
promotion  of  improvements  in  clinical 
practice  (including  the  prevention  of 
diseases  and  other  health  conditions) 
and  promotion  of  improvements  in  the 
organization,  financing,  and  delivery  of 
health  care  services  (42  U.S.C.  299- 
299C-6  and  1320b-12). 

Evidence-based  Practice  Centers  (EPCs) 

The  EPCs  prepare  evidence  reports 
and  technology  assessments  on  topics 
for  which  there  is  significant  demand 
for  information  by  health  care  providers, 
insurers,  purchasers,  health-related 
societies,  patient  advocacy  groups,  and 
consxuner  organizations.  Such  topics 
may  include  the  prevention,  diagnosis 
and/ or  treatment  of  particular  diseases 
or  health  conditions  including,  where 
appropriate,  the  use  of  alternative/ 
complementary  therapies,  as  well  as  the 
appropriate  use  of  more  commonly 
provided  services,  procedures,  or 
technologies.  Topic»also  may  include 
issues  related  to  the  organization  and 
financing  of  care.  AHCPR  widely 
disseminates  the  evidence  reports  and 


technology  assessments  produced  by  the 
EPCs,  both  electronically  and  in  print. 

The  AHCPR  wrill  review  topic 
nominations  and  supporting 
information  and  determine  final  topics, 
seeking  additional  information  as 
appropriate.  Nominators  of  selected 
topics  are  expected  to  serve  as  resources 
to  EPCs  as  they  develop  evidence 
reports  and  technology  assessments.    . 
Nominators  may  also  serve  as  peer 
reviewers  of  draft  evidence  reports  and 
assessments. 

The  processes  that  AHCPR  employs  to 
select  topics  nominated  for  analyses  by 
the  EPCs  are  described  below.  The 
topics  selected  will  complement 
AHCPR's  efforts  to  build  a  balanced 
portfolio  of  evidence  reports.  Section  A 
addresses  AHCPR's  nomination  process 
and  selection  criteria  for  clinical  topics. 
Section  B  addresses  AHCPR's 
nomination  process  and  selection 
criteria  for  organization  and  financing 
topics. 

Section  A:  Clinical  Topics 

Nomination  Process  for  Clinical  Topics 

Nominations  of  clinical  topics  for 
AHCPR  evidence  reports  and 
technology  assessments  should  focus  on 
specific  aspects  of  prevention, 
diagnosis,  treatment  and/or 
management  of  a  particular  condition, 
or  on  an  individual  procedure, 
treatment,  or  technology.  Potential 
topics  should  be  carefully  defined  and 
circumscribed  so  that  within  1 2  months 
databases  can  be  searched,  the  evidence 
reviewed,  supplemental  analyses 
performed,  draft  reports  and 
assessments  circulated  for  external  peer 
review,  and  final  evidence  reports  or 
technology  assessments  produced. 
Topics  selected  will  not  duplicate 
current  and  wridely  available  clinical 
practice  guidelines  or  technology 
assessments,  unless  new  evidence  is 
available  that  suggests  the  need  for 
revisions  or  updates. 

For  each  topic,  nominators  should 
provide  a  rationale  and  supporting 
evidence  on  the  importance  and  clinical 
relevance  of  the  topic.  Nominators  also 
should  indicate  how  the  evidence  report 
or  technology  assessment  will  be 
utilized  by  their  professional  practices 
or  organizations.  Nomination 
information  should  include: 

•  Defined  condition,  target 
population,  and  three  to  five  specific 
questions  to  be  answered. 

•  Incidence  or  prevalence,  and 
indication  of  the  disease  burden  (e.g., 
mortality,  morbidity,  functional 
impairment,  diminution  of  quality  of 
life)  in  the  U.S.  general  population  or  in 
subpopulations  (e.g..  Medicare  or 
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Mec  icaid  populations,  minorities, 
women  or  chdldren).  For  prevalence,  the 
num  ber  of  cases  in  the  U.S.  and  the 
niur  ber  affected  per  1 ,000  persons  in 
the  j  eneral  U.S.  population  should  be 
provided.  For  incidence,  the  number  of 
new  cases  per  100.000  a  year  should  be 
prov  ided. 

•  Ilosts  associated  with  the  clinical 
cone  ition,  procedure,  treatment,  or 
techi  lology.  including  the  number  of 
people  needing  care,  high  unit  cost  of 
care,  high  indirect  costs,  or  average 
reim  lursed  amoimts  for  diagnostic  and 
thenpeutic  interventions  (e.g.,  average 
U.S.  [:osts  and  number  of  persons  who 
recei  ve  care  for  diagnosis  or  treatment 
in  a  ;  ear,  citing  ICD9-CM  and  CPT 
code  i  if  possible). 

•  1  'otential  of  the  evidence  report  or 
techi  ology  assessment  to  decrease 
healt  1  care  costs  or  to  improve  health 
statu !  or  clinical  outcomes. 

•  1  Lvailability  of  scientific  data  and 
bibliographies  of  studies  on  the  topic. 

•  Significant  variations  in  practice 
patte  lis  and/ or  results. 

•  I  [idication  by  nominator's 
organ  ization  and/or  relevant 

profe  jsional  organizations  of  intended 
use  o  the  report  or  assessment  (e.g., 
rapid  use  of  the  report  or  assessment  to 
devel  ap  or  update  clinical  practice 
guidelines,  educational  programs,  and 
other  quality  improvement  tools,  or 
paym  ent  or  coverage  policies  about  a 
partic  ular  condition). 

Selec  ion  Criteria  for  Clinical  Topics 

Sel  (ction  criteria  for  AHCPR  evidence 
repor  and  technology  assessment  topics 
inclui  le:  (1)  High  incidence  or 
preva  ence  in  the  general  population  or 
in  suh  populations,  including  racial  and 
ethni(  minorities,  as  well  as  pediatric 
and  e  derly  populations;  (2)  significance 
for  thi  f  needs  of  the  Medicare.  Medicaid 
and  0  her  Federal  health  programs;  (3) 
high  costs  associated  with  a  condition, 
procei  lure,  treatment,  or  technology, 
whether  due  to  the  number  of  people 
needii  ig  care,  high  unit  cost  of  care,  or 
high  i  idirect  costs;  (4)  controversy  or 
uncer  ainty  about  the  effectiveness  or 
relati\  e  effectiveness  of  available 
clinicj  il  strategies  or  technologies;  (5) 
potent  ial  to  inform  and  improve  patient 
or  pro  /ider  decisionmaking;  (6) 
poteni  ial  to  reduce  clinically  significant 
variati  ons  in  the  prevention,  diagnosis, 
treatn;  ent,  or  clinical  management  of  a 
diseas  ;  or  condition,  or  in  the  use  of  a 
procec  ure  or  technology,  or  in  the 
health  outcomes  achieved;  (7) 
availal  )ihty  of  scientific  data  to  support 
the  sti  dy  or  analysis  of  the  topic;  (8) 
potent  ial  opportunities  for  rapid 
implei  nentation;  (9)  complementarity  to 
other  (  vidence  reports  to  support 


AHCPR's  effort  to  build  a  balanced 
portfolio  of  evidence  reports  and 
technology  assessments;  and  (10) 
indication  that  the  nominating 
organization  and/or  relevant 
professional  organizations  would  use 
the  report  or  assessment  on  the  topic 
nominated  to  develop  or  update  a 
clinical  practice  guideline,  other  quality 
improvement  tools,  or  coverage  decision 
policies. 

Section  B:  Organization  and  Financing 
Topics 

Nomination  Process  for  Organization 
and  Financing  Topics 

Nominations  of  organization  and 
financing  topics  for  AHCPR  research 
syntheses  and  evidence  reports  should 
focus  on  specific  aspects  of  health  care 
organization  and  finance,  particularly 
with  regard  to  their  impact  on  health 
care  outcomes  and  quality.  Potential 
topics  should  be  carefully  defined  and 
circumscribed  so  that  within  12  months 
databases  can  be  searched,  the  evidence 
reviewed,  supplemental  analyses 
performed,  draft  reports  circulated  for 
external  peer  review,  and  final  evidence 
reports  produced.  Topics  selected  will 
not  duplicate  current  and  widely 
available  research  syntheses,  unless  new 
evidence  is  available  that  suggests  the 
need  for  revisions  or  updates. 

For  each  topic,  nominators  should 
provide  a  rationale  and  supporting 
evidence  on  the  importance  and 
relevance  of  the  topic.  Nominators  also 
should  indicate  how  the  evidence  report 
could  be  used  by  public  and  private 
decision-makers  to  improve  clinical  care 
delivery  and  health  outcomes. 
Nomination  information  should 
include: 

•  Defined  organizational/financial 
arrangement  or  structure  impacting 
quality,  outcomes,  cost,  access  or  use, 
along  with  three  to  five  specific 
questions  to  be  answered. 

•  If  appropriate,  description  of  how 
the  organizational  or  financial 
arrangement  or  structiu-e  is  particularly 
relevant  to  delivery  of  care  for  specific 
vulnerable  populations  (e.g.,  children, 
persons  with  chronic  disease)  or  certain 
communities  (e.g..  rural  areas). 

•  Costs  potentially  affected  by  the 
organizational  or  financial  arrangement, 
to  the  extent  they  can  be  quantified. 

•  Potential  of  the  evidence  report  to 
decrease  health  care  costs  or  to  improve 
health  status  or  outcomes. 

•  Availability  of  scientific  data  and 
bibliographies  of  studies  on  the  topic. 

•  References  to  significant  variation 
in  delivery  and  financing  patterns  and/ 
or  results,  and  related  controversies. 

•  Indication  of  why  there  is 
controversy  or  the  need  to  evaluate 


outcomes  and  impact  of  the 
organizational  or  financing  intervention. 

•  Indication  by  nominator's 
organization  of  intended  use  of  an 
evidence  report  on  this  topic. 

Selection  Criteria  for  Organization  and 
Financing  Topics 

Topics  for  AHCPR  evidence  reports 
related  to  the  organization  and  financing 
of  care  that  will  be  of  greatest  interest 
are  those  that  have  one  or  more  of  the 
following  characteristics:  (1) 
Uncertainty  about  the  impact  of  the 
subject  organizational  or  financing 
strategy;  (2)  potential  for  the 
organizational  or  financing  strategy  or 
the  proposed  research  synthesis  to 
significantly  affect  aggregate  health  care 
costs,  outcomes,  or  quality;  (3)  policy- 
relevant  to  Medicare.  Medicaid,  and/or 
other  Federal  and  State  health  programs; 
(4)  relevant  to  vulnerable  populations, 
including  racial  and  ethnic  minorities, 
and  particular  communities,  such  as 
rural  areas;  (5)  available  scientific  data 
to  support  the  study  or  analysis  of  the 
topic;  and,  (6)  potential  for  rapid 
incorporation  into  managerial  or  policy 
decisionmaking. 

Examples  of  topics  related  to  the 
organization  and  financing  of  care 
include:  (1)  Use  of  formularies  by 
hospitals  and  MCO's;  (2)  impact  of  pre- 
hospital care  for  coronary  disease;  (3) 
impact  of  gatekeeper  systems;  (4)  effect 
of  stepdown  units  on  quality  and  cost  of 
care;  (5)  effect  of  risk-sharing  payment 
schemes  for  physicians;  (6)  effect  of  co- 
payment  and  deductibles  on  care  sought 
and  received. 

Materials  Submission  and  Deadline 

Nominations  may  be  in  the  form  of  a 
letter.  To  be  considered  for  the  next 
group  of  evidence  reports  and 
technology  assessments,  topic 
nominations  should  be  submitted  by 
July  6,  1999  to:  Douglas  B.  Kamerow. 
M.D.,  M.P.H.,  Director,  Center  for 
Practice  and  Technology  Assessment, 
Agency  for  Health  Care  Policy  and 
Research.  6010  Executive  Boulevard, 
Suite  300,  Rockville,  Maryland  20852. 

AHCPR  encourages  topic  nominations 
ft-om  professional  societies  and 
organizations  comprised  of  members  of 
minority  populations,  as  well  as 
nomination  of  topics  that  have 
significant  impact  on  the  health  status 
of  women,  children,  ethnic  and  racial 
populations. 

In  addition  to  publication  of  requests 
for  topic  nominations  in  the  Federal 
Register,  AHCPR  also  accepts 
nominations  on  an  ongoing  basis  at  the 
above  address  for  EPC  evidence  reports 
and  technology  assessments. 
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All  responses  will  be  available  for 
public  inspection  at  the  Center  for 
Practice  and  Technology  Assessment, 
telephone  (301)  594-4015,  weekdays     . 
between  8:30  a.m.  and  5  p.m.  AHCPR 
will  not  reply  to  individual  responses, 
but  will  consider  all  nominations  in 
selecting  topics.  Topics  selected  will  be 
announced,  from  time  to  time,  in  the 
Federal  Register  and  AHCPR  press 
releases. 

For  Additional  Information 

Additional  information  about  topic 
nominations  can  be  obtained  by 
contacting:  Jacqueline  Besteman,  EPC 
Project  Officer,  Center  for  Practice  and 
Tecimology  Assessment,  Agency  for 
Health  Care  Policy  and  Research,  6010 
Executive  Boulevard,  Suite  300, 
Rockville,  Maryland  20852;  telephone 
(301)  594-^017;  E-mail  address:  . 
jbestema@ahcpr.gov. 

Dated:  April  27,  1999. 
John  M.  Eisenberg, 
Administrator. 

[FR  Doc.  99-11127  Filed  5-3-99:  8:45  am] 
BILUNG  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  99049] 

National  Sexual  Violence  Resource 
Center  (NSVRC);  Notice  of  Availability 
of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that  grant 
applications  are  being  accepted  to 
establish  a  National  Sexual  Violence 
Resource  Center  (NSVRC)  for  fiscal  year 
(FY)  1999.  This  program  addresses  the 
priority  area  of  Violent  and  Abusive 
Behavior. 

The  purposes  of  the  program  are  to: 

1.  Strengthen  the  existing  support 
system  serving  sexual  assault  survivors; 

2.  Provide  leadership  in  the 
prevention  of  sexual  violence; 

3.  Provide  comprehensive  information 
and  resources,  policy  analysis  and 
development;  and 

4.  Provide  technical  assistance  and 
professional  consultation  to  sexual 
assault  programs,  national.  State  and 
local  organizations,  community 
volunteers,  and  the  media  designed  to 
enhance  community  response  to  and 
prevention  of  sexual  violence. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
National  sexual  assault  coalitions  and 


State  sexual  assault  coalitions.  National 
sexual  assault  coalitions  are 
membership  organizations  of  state 
sexual  assault  coalitions  which  work  to 
end  sexual  violence  through  public 
awareness,  education,  and  public  policy 
advocacy.  State  sexual  assault  coalitions 
are  State  level  organizations  that 
represent  and  are  supported  by  the 
"majorit)'  of  the  rape  crisis  centers  and 
sexual  assault  programs  in  a  given  state. 
National  and  State  coalitions  both  have 
a  501  (c)  (3)  designation  and  work  with 
State  and  national  systems  (e.g.  criminal 
justice,  health,  etc.)  for  sexual  assault 
survivors. 

Competition  is  limited  to  National 
and  State  sexual  assault  coalitions 
because: 

1 .  The  resource  center  will  provide  an 
infrastructure  that  supports  the  field  of 
prevention  of  sexual  violence  that  has 
been  characterized  by  a  lack  of 
resources  to  adequately  address  the 
issue; 

2.  The  resource  center  will  provide 
immediate  access  to  information  and 
resources  needed  by  people  who  work 
with  women  who  are  victims  of 
violence; 

3.  The  Senate  appropriation 
conunittee  encourages  CDC  to 
supplement  state  sexual  assault 
coalitions'  rape  prevention  and 
education  efforts  and  to  support  state 
sexual  assault  coalitions  focused  on 
ending  sexual  violence;  and 

4.  State  sexual  assault  coalitions  have 
a  long  history  of  providing  victim 
services,  educating  students,  training 
various  groups  including  professionals 
and  increasing  public  awareness  of 
sexual  violence. 

Note:  Pub.  L.  104-65  slates  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  shall  not  be 
eligible  to  receive  Federal  hinds  constituting 
an  award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $700,000  is  available 
in  FY  1999  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1, 1999  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five  (5) 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Applications  with  year  1  annual 
budgets  that  exceed  $700,000  (total 
direct  and  indirect  costs)  will  be 
determined  as  ineligible  and  returned  to 
the  applicant. 


Use  of  Funds 

a.  Allowable  Uses  of  Funds: 
Funds  may  be  used  for  planning, 

developing,  implementing,  and 
evaluating  projects.  Accordingly,  funds 
can  be  used  to  support  personnel, 
purchase  furniture  appropriate  to  the 
establishment  of  this  center,  and  to 
purchase  hardware  and  software 
required  to  implement  the  project. 
Applicants  may  enter  into  contractual 
agreements  to  purchase  goods  and 
services,  or  to  support  collaborative 
activities,  but  the  applicant  must  retain 
proper  stewardship  over  funds  and 
responsibility  for  tasks  associated  with 
the  project. 

b.  Prohibited  Uses  of  Funds: 

Funds  for  this  project  may  not  be  used 
for  construction,  renovation,  the  lease  of 
passenger  vehicles,  or  supplanting 
ciurent  applicant  expenditures. 

D.  Prograin  Requirements 

The  applicant  requirements: 

1.  Provide  technical  assistance  and 
training  to  assist  organizations, 
programs  and  communities  to  adapt 
available  resources  to  meet  local  needs. 

2.  Establish  and  maintain  (for  public 
use)  a  central  resource  of  materials  that 
addresses  a  wide  range  of  sexual 
violence  issues. 

3.  Develop  systems  for  providing  an 
assortment  of  information  relative  to 
sexual  violence  prevention. 

4.  Establish  and  maintain  a  full 
working  partnership  with  an  academic 
institution,  research  institution,  or  a 
consultant  with  demonstrated  scientific 
expertise  in  the  area  of  sexual  violence 
programs. 

5.  Establish  and  maintain  a  full 
working  partnership  with  appropriate 
National/State  Sexual  Assault 
Coalitions. 

6.  Provide  a  full-time  manager  and 
other  staff  as  appropriate. 

7.  Develop  and  implement  a 
mechanism{s)  for  assessing  the 
informational  and  data  needs  of  the 
diverse  populations  working  in  the  field 
of  sexual  violence  prevention. 

8.  Provide  a  detailed  evaluation  plan 
that  will  document  program  process, 
effectiveness,  impact,  or  outcomes. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  40  pages,  excluding  the  abstract, 
budget  justification,  and  attachments 
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letters  of  support,  data  collections 
B,  resumes,  etc.)  All  material  must 
tjipewritten,  double-spaced,  with 
NO  SMALLER  THAN  12  CPI.  on 
n"  paper,  with  at  least  1" 
,  headings  and  footers, 
nbcjund,  and  printed  on  one  side  only, 
include  any  pamphlets,  spiral  or 
bound  materials. 

Ap  phcants  must  explain  in  detail 
how  iie  proposal  will  accomphsh  the 
goals  of  this  announcement  within  a 
proje::t  period  not  to  exceed  five  years 
and  nust  include  the  following 
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secti<  ms 

1.  Abstract 

A  cne-page  summary  of  the  proposed 
Natio  aal  Sexual  Violence  Resource 
Cent€  r,  outlining  the  goals  and 
objec  ives,  the  working  partners  and 
collaliorators,  resources  to  be  provided, 
the  d(  (sired  outcomes,  and  program 
evalu  ition  plan. 

2.  Ba(  kgroimd  and  Need 

a.  1  he  applicant  should  clearly 
descr  be  the  need  for  a  National  Sexual 
Violei  ice  Resource  Center.  This 
descri  ption  should  include  the 
appli(  ants'  vision  for  this  resource 
centei ,  their  understanding  of,  access  to, 
and  tl  e  exchange  of  information  and 
resouj  ces,  technical  assistance  and 
profe^ional  consultation  to  sexual 
assaul  t  programs,  national.  State,  and 
local  (irganizations,  community 
volun  eers,  the  media,  geographically 
and  culturally  diverse  communities, 
racial  and  ethnic  communities,  as  well 
as  tho  ;e  communities  in  which  English 
is  not  iie  primary  language  to  enhance 
comm  mity  response  to  and  prevention 
of  sexi  lal  violence. 

b.  In  elude  in  this  section  the 
backgi  ound  and  need  for  information 
regard  ng  racial/ethnic,  and  cultural 
comm  mities,  people  with  disabilities, 
etc.  wl  lo  have  experienced  sexual 
violen  :e. 

3.  Goa  s  and  Objectives 
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applicant  should  clearly 
short  term  objectives  (year 
1  ang-term  objectives  (years  2 
5)  related  to  the  establishment 


of  the  national  sexual  violence  resource 
center. 

4.  Project  Management  and  Staffing 

a.  The  applicant  should  provide  a 
description  of  the  key  staff,  their 
qualifications  and  experience  in  the 
sexual  violence  field,  and  the  role  each 
person  will  play  in  designing, 
implementing,  and  assessing  the 
NSVRC.  The  applicant  must  include  a 
plan  for  continued  contact  with  the 
field. 

b.  The  applicant  should  clearly 
describe  the  proposed  and  or  existing 
relationship  of  the  working  partnership 
with  an  academic,  research  institution, 
or  consultant  with  documented 
scientific  expertise. 

c.  The  applicant  should  provide 
resumes  or  curriculum  vitae  of  key  staff, 
an  organizational  chart  that  shows  the 
Center's  proposed  structure. 

d.  The  appUcant  should  demonstrate 
that  the  facilities  and  resoiux^es  are 
sufficient  to  conduct  the  Center's 
activities. 

5.  Plan  of  Operation 

a.  The  applicant  should  demonstrate 
the  ability  to  identify,  document  and 
develop  materials  for  specific  program 
needs. 

b.  The  applicant  must  demonstrate 
the  ability  to  provide  technical 
assistance,  training,  and  consultation  to 
improve  program  administration, 
service  delivery,  and  to  promote  the 
utilization  of  resources  and  techniques 
for  program  implementation  and 
evaluation. 

c.  The  applicant  must  demonstrate  the 
ability  to  develop,  and  disseminate 
proposed  materials  and  identify 
additional  areas  of  research  needed  to 
address  issues  relevant  to  sexual 
violence. 

d.  The  applicant  should  clearly 
demonstrate  a  full  working  partnership 
with  an  academic  institution,  a  research 
institution,  or  consultant  capable  of 
providing  the  organization  with  sexual 
violence  prevention  expertise,. 

e.  The  applicant  must  demonstrate  the 
ability  or  experience  to  deliver  highly 
individualized  technical  assistance 
which  enables  a  user  to  solve  a  specific 
problem. 

6.  Evaluation  Plan 

a.  The  applicant  should  provide  a 
detailed  description  of  the  proposed 
evaluation  plan  to  document  program 
progress  and  how  the  proposed  plan 
will  measure  success  in  developing  a 
national  resource  center.  The  evaluation 
plan  should  include  progress  in  meeting 
program  objectives. 


b.  The  applicant  should  document 
staff  availability,  expertise,  experience, 
and  capacity  to  perform  the  evaluation. 

c.  The  applicant  should  include  a 
plan  for  reporting  evaluation  results  and 
using  evaluation  information  for 
programmatic  decisions.  Indicate 
willingness  to  participate  in  a  process  of 
continuous  improvement  which  may 
require  frequent  reviews  of  progress  and 
processes  utilized,  remediation  of 
identified  barriers,  and  adoption  of 
modified  methods  and  measures. 

7.  Collaboration 

The  applicant  must  show  evidence  of 
collaboration  with  National/State  sexual 
assault  coalitions.  Include  letters  of 
support  or  memoranda  of  understanding 
that  precisely  state  the  nature  of  past 
and  proposed  collaboration  and  the 
specific  contribution  the  collaborator 
intends  to  make  to  the  Center  should  be 
fully  described. 

8.  Proposed  Budget 

The  applicant  must  provide  a  detailed 
proposed  first-year  budget  and  narrative 
justification.  The  budget  should  include 
cost  for  travel  for  2  project  staff  to  attend 
at  least  2  meetings  in  Atlanta  with  CDC 
staff  in  the  first  year  of  the  program.  The 
budget  request  should  be  reasonable  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

F.  Submission  and  Deadline 

Submit  one  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit. 

On  or  before  June  28.  1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  at  the  above  address  on  or 
before  the  deadline  date;  or 

b.  Sent  on  or  before  the  deadline  date, 
and  received  in  time  for  orderly  review 
and  processing.  (Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  F.l.a.  or  F.l.b.  above,  are 
considered  late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 
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G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  (maximum  100  total  Points): 

1.  Background  and  Need  (10  Points) 

The  extent  to  which  the  applicant 
citearly  describes  the  need  for  a  National 
Sexual  Violence  Resource  Center, 
demonstrates  an  understanding  of, 
access  to,  and  the  exchange  of 
information  and  resources,  technical 
assistance  and  professional  consultation 
to  sexual  assault  programs,  national, 
state,  and  local  organizations, 
community  volunteers,  the  media,  racial 
ethnic  and  language  minority 
communities  to  enhance  community 
response  to  and  prevention  of  sexual 
violence  and  its  sequelae. 

2.  Goals  and  Objectives  (15  Points) 

a.  The  extent  to  which  the  applicant's 
goals  are  clearly  documented  and 
objectives  are  time-phased,  specific, 
measurable,  and  achievable. 

b.  The  extent  to  which  the  objectives 
demonstrate  a  results-oriented  program 
with  specific  activities  that  are 
consistent  with  and  appropriate  to  the 
stated  outcome. 

c.  The  quality  and  specificity  of  the 
applicant's  proposed  plan  to  establish 
and  maintain  a  resource  center  for 
sexual  violence. 

d.  The  ability  of  the  applicant  to 
achieve  the  stated  program  objectives 
and  for  successfully  operating  the 
resource  center. 

e.  The  extent  to  which  the  applicant 
can  meet  the  information  needs 
identified  by  center  staff,  collaborators, 
and  consumers. 

f.  The  extent  to  which  the  proposed 
activities  are  realistic  and  meet  the 
intended  purposes  of  the  funding,  the 
description  of  the  program  components, 
the  evidence  of  applicability  to  potential 
consumers,  an  explanation  of  the 
center's  capacity  for  producing  the 
desired  outcomes. 

g.  The  availability  of  the  staff  and 
facilities  to  carry  out  the  described 
program  plan. 

3.  Project  Management  and  Staffing  (20 
Points) 

a.  The  extent  to  which  the  project  staff 
are  clearly  described,  appropriately 
assigned,  and  have  appropriate  skills 
and  experiences. 

b.  The  extent  to  which  the  applicant 
has  the  capacity  and  facilities  to 
maintain  a  national  sexual  violence 
resource  center. 

c.  The  extent  to  which  the  applicant 
provides  details  regarding  the  level  of 
effort  and  allocation  of  time  for  each 
staff  position. 


4.  Plan  of  Operation  (20  Points) 

a.  The  quality  and  specificity  of  the 
applicant's  proposed  plan  to  establish 
the  center;  the  ability  of  the  applicant  to 
achieve  stated  program  goals  and 
objectives,  and  the  extent  to  which  the 
proposed  activities  are  realistic  and 
meet  the  intended  purposes  of  the 
funding. 

b.  The  extent  to  which  the  applicant 
documents  a  full  working  relationship 
with  a  academic,  research  institution,  or 
consultant  to  provide  scientific 
expertise  around  the  synthesis  of 
literature  reviews,  research  findings  and 
evaluation,  and  documented  experience 
to  draw  conclusions  from  research 
findings. 

c.  The  extent  to  which  the  academic 
institution  or  research  institution  staff, 
or  consultant  are  clearly  described, 
appropriately  assigned,  and  have 
appropriate  skills  and  experiences. 

5.  Evaluation  Plan  (20  Points) 

a.  The  extent  to  which  the  applicaiit 
provides  a  detailed  description  of  the 
methods  to  be  used  to  evaluate  program 
effectiveness,  including  what  will  be 
evaluated,  data  to  be  collected  and 
analyzed,  who  will  perform  the 
evaluation  and  the  time-frame. 

b.  The  extent  to  which  the  applicant 
documents  staff  availability,  expertise, 
and  capacity  to  evaluate  program 
activities  and  effectiveness. 

6.  Collaboration  (15  Points) 

a.  The  extent  to  which  the  applicant 
documents  evidence  of  collaboration 
with  organizations  such  as  National/ 
State  sexual  assault  coalitions. 

b.  The  extent  to  which  the  applicant 
documents  experience  in  the 
management  and  delivery  of  resources 
through  various  mediums  around  sexual 
violence  issues. 

c.  The  applicants  expertise  and 
capacity  to  collaborate  among  a  wide 
spectrum  of  individuals,  representatives 
of  local  and  State  organizations, 
underserved  racial  and  ethnic 
communities,  and  special  populations. 

7.  Proposed  Budget  (Not  scored) 

The  extent  to  which  the  budget  is 
clearly  explained,  adequately  justified, 
reasonable,  sufficient  for  the  proposed 
project  activities,  and  consistent  with 
the  intended  use  of  the  cooperative 
agreement  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  (2)  copies  of 
1.  Progress  reports  (semi-annually). 


2.  Financial  status  report  (FSR),  no 
more  than  90  days  after  the  end  of  each 
budget  period. 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Addendum  1  in  the  application 
package. 

AR-7    ExecutiveOrder  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace  Requirement 
AR-11     Healthy  People  2000 
AR-12    Lobbying  Restrictions 
AR-13    Prohibition  on  Use  of  CDC  funds  for 

Certain  Gun  Control  Activities 
AR-14    Accounting  System  Requirements 
AR-15     Proof  of  Non-Profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  aimouncement  is 
authorized  under  Sections  301,  393  and 
394  of  the  Public  Health  Service  Act  [42 
U.S.C.  sections  241,  280b-la,  and  280b- 
2],  as  amended.  The  catalog  of  Federal 
Domestic  Assistance  number  is  93.136. 

J.  Where  to  Obtain  Additional 
Information 

This  ^d  all  other  CDC 
Aimouncements  may  be  found  and 
downloaded  from  the  CDC  homepage. 
Internet  address:  http://www.cdc.gov 
(click  on  funding). 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  l-888-GRANTS4(l- 
888^72-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Aimouncement  number  of  Interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Ricky 
Willis,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99049,  Centers  for 
Disease  Control  and  Prevention,  2920 
Brandywine  Road,  Suite  3000,  Mailstop 
E-13,  Atlanta,  GA  30341-4146, 
Telephone:(770)  488-2719,  E-mail 
address:  rqwO@cdc.gov. 

For  program  technical  assistance 
contact:  Denise  Johnson,  Team  Leader, 
or  Joyce  McCurdy,  Acting  Assistant 
Team  Leader,  Centers  for  Disease 
Control  and  Prevention,  National  Center 
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for  Iiijury  Prevention  and  Control,  4770 
Bufod  Highway,  NE,  Mailstop  K-60. 
Atlai  ta,  GA  30341,  Telephone:,  (770) 
488-1277  (Denise  Johnson),  (770)  488- 
4266  (Joyce  McCurdy),  E-mail 
addresses:  <ixj@cdc.gov  (Denise 
John!  on),  Jmm6@cdc.gov  (Joyce 
McCurdy). 

Dati  id 


April  28,  1999. 
John  I ,.  Williams, 

Direct  or,  Procurement  and  Grants  Office. 
Cente.  s  for  Disease  Control  and  Prevention 
(CDC) 

[FR  D<ic.  99-11098  Filed  5-3-99;  8:45  am] 

BILUNC   CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

I 

Cent^  for  Disease  Control  and 
Prevention 

[Progmm  Announcement  99117] 

Prevention  Research  Using  Genetic 
Inforriiation  To  Prevent  Disease  and 
Improk^e  Health;  Notice  of  Availability 
of  Fuiids 

A.  Pill  pose 
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Centers  for  Disease  Control  and 

(CDC).  Office  of  Genetics 
sease  Prevention,  in  cooperation 
Office  of  Prevention  Research, 
of  the  Director,  announces  the 

of  fiscal  year  (FY)  1999 
or  a  cooperative  agreement 
for  Prevention  Research  Using 
Information  to  Prevent  Disease 
In^prove  Health. 

program  addresses  the  "Healthy 
2000"  priority  areas  of  Maternal 
Infant  Health,  Heart  Disease  and 
Cancer,  and  Diabetes  and 
Disabling  Conditions, 
jurpose  of  this  program  is  to 
len  science  for  public  health 
collaborate  with  healthcare 
s  for  prevention,  and  promote 
living  at  every  stage  of  life  and 
with  the  implementation  of 
wide  strategic  plan  for 
and  public  health. 
)rogram  will  provide  funding  for 
uqting  population-based  research 
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how  risk  for  disease  and 
ty  in  well-defined  populations  is 
influeii;ed  by  the  interaction  of  human 
variation  with  modifiable  risk 


En  sure  \ 


that  genetic  tests  and 
are  incorporated  in  population- 
i  iterventions  that  promote  health 
pre  vent  disease  and  disability. 

B.  Eligi  )le  Applicants 

Appl  cations  may  be  submitted  by 
public  ind  private  nonprofit 


organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
awsird,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $700,000  is  available 
in  FY  1999  to  fund  two  awards.  It  is 
expected  that  the  average  award  will  be 
$350,000  to  begin  on  or  about 
September  30,  1999  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  3  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 

The  maximum  funding  level  for  any 
award  for  year  one  will  not  exceed 
$400,000  (including  both  direct  and 
indirect  costs).  Applications  that  exceed 
the  funding  cap  of  $400,000  will  be 
excluded  from  the  competition  and 
returned  to  the  applicant.  Continuation 
awards  within  an  approved  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 

Use  of  Funds 

Cooperative  agreement  funds  will  not 
be  made  available  to  support  the 
provision  of  direct  care,  facility  or 
capital  outlay.  Eligible  applicants  may 
enter  into  contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement,  dated  April  1, 
1994),  as  necessary  to  meet  the  ' 
requirements  of  the  program  and 
strengthen  the  overall  application. 

D.  Programmatic  Interests 

Immediate  programmatic  interest  is 
focused  on  research  in  two  categories: 

1.  Epidemiologic  research  that 
assesses  the  interaction  of  modifiable 
risk  factors  (e.g.,  diet,  chemical 
exposures,  infections,  lifestyle)  with 
known  genetic  disease  risk  factors  in 
well-defined  populations,  and 
demonstrates  how  this  information  can 
help  target  disease  prevention  efforts. 

2.  Prevention  effectiveness  research 
that  demonstrates  in  well  defined 
populations  the  effectiveness  and  safety 
of  using  genetic  information  to  prevent 
disease,  disability  and  death  by 
identifying  persons  at  risk  and  carrying 
out  appropriate  interventions. 


For  examples  of  research  questions 
meeting  these  general  criteria,  see 
Addendum  II  (included  in  application 
kit). 

Proposals  for  research  in  either 
category  must  address  at  least  one  of  the 
five  following  disease  groups,  which 
represent  some  of  the  leading  causes  of 
mortality,  morbidity,  and  disability  in 
the  United  States,  and  which  have 
identifiable  genetic  and  environmental 
risk  factors: 

1.  Cardiovascular  disease. 

2.  Cancer. 

3.  Arthritis. 

4.  Diabetes. 

5.  Pediatric  pulmonary  disease 
(asthma,  cystic  fibrosis). 

Proposals  addressing  genetic  traits 
(e.g.,  hemochromatosis)  that  contribute 
to  development  of  more  than  one  of 
these  diseases  (e.g.,  cancer,  diabetes, 
and  arthritis)  will  also  be  considered. 

Research  studies  proposed  for  either 
category  must  be  community-  or 
population-based,  i.e,  based  on 
systematic  samples  of  a  population  or 
on  population-based  registries. 
Proposals  should  seek  to  establish  or 
strengthen  collaborative  efforts  among 
public,  private,  and  academic  partners 
(e.g.,  state  health  departments,  health 
maintenance  organizations,  and  schools 
of  public  health)  that  can  be  sustained 
for  subsequent  research  and  program 
development.  Proposals  should  also 
emphasize  the  potential  applications  of 
the  research  outcomes  in  guiding 
disease  prevention  program  activities. 
An  important  component  of  such  efforts 
is  a  commitment  to  training  in  the  use 
of  genetic  information  for  public  health 
and  for  developing  community-based 
capacity  for  prevention  program 
development. 

E.  Cooperative  Activities 

The  recipient  will  be  responsible  for 
conducting  the  activities  under  1., 
below,  and  CDC  will  be  responsible  for 
conducting  activities  under  2.,  below: 

1  Recipient  Activities 

a.  Develop  a  comprehensive  protocol 
and  plan  for  implementing  either 
epidemiologic  or  prevention 
effectiveness  research. 

b.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants  including  the 
identification  of  applicable  laws. 

c.  Disseminate  results  of  research 
studies  through  paper  and  electronic 
publications  and  presentations. 

d.  Serve  as  a  resource  for  professional 
and  public  information  and  education 
in  use  of  genetic  information  for  public 
health. 

e.  Develop  collaboration  among 
public,  private,  and  academic  partners 
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that  can  be  sustained  for  subsequent 
research  and  program  development  (e.g., 
state  health  departments,  health 
maintenance  organizations,  schools  of 
public  health) 

f.  Participate  in  meetings  with  CDC 
and  other  investigators  and  relevant 
public  health  officials. 

2.  CDC  Activities 

a.  Provide  up-to-date  scientific 
information. 

b.  Provide  liaison  among  grantees  and 
collaborating  CDC  Centers. 

c.  Provide  technical  guidance  in  the 
development  of  study  protocols,  consent 
forms,  and  data  collection  forms. 

d.  Coordinate  research  activities 
£imong  sites,  when  appropriate. 

e.  Convene  meetings  among 
collaborators  to  discuss  preliminary 
findings  and  improve  research 
outcomes. 

F.  Application  Content 

1 .  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  The 
description  should  include  title, 
qualifications,  experience,  percentage  of 
time  each  will  devote  to  the  project,  as 
well  as  that  portion  of  the  salary  to  be 
paid  by  the  cooperative  agreement. 

2.  A  table  of  contents  showing  the 
page  location  of  relevant  application 
contents. 

3.  A  detailed  budget  for  year  one  of 
the  cooperative  agreement. 

4.  Budget  projections  for  subsequent 
years. 

5.  A  biographical  sketch  for  the 
Principal  hivestigator/Program  Director 
and  for  all  key  persormel. 

6.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable, 
including  public,  private,  and  academic 
partners.  The  description  should 
include  evidence  of  support  and  a  clear 
statement  of  roles. 

7.  A  description  of  the  performance 
sites  and  capabilities. 

8.  A  description  of  those  activities 
conducted  by  the  applicant  related  to, 
but  not  supported  by  the  cooperative 
agreement. 

9.  A  plan  that  justifies  the  research 
needs  and  describes  the  scientific  basis 
for  the  research,  the  expected  outcome, 
and  the  relevance  of  the  findings  to  the 
Purpose  of  the  Announcement. 

10.  Specific,  measurable,  and  time- 
framed  objectives. 

11.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved. 

12.  A  comprehensive  evaluation  plan. 
An  applicant  organization  has  the 

option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 


omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  review  groups.  To  execute  this 
option:  on  the  original  and  five  copies 
of  the  application  (See  Submission  and 
Deadline),  the  applicant  must  use 
asterisks  to  indicate  the  individuftL  for 
whom  salaries  and  fringe  benefits  are 
not  shown;  the  subtotals  must  still  be 
shown.  In  addition,  the  applicant  must 
submit  an  additional  copy  of  page  four 
of  Form  PHS-398,  completed  in  full, 
with  the  asterisks  replaced  by  the 
salaries  and  fringe  benefits.  This  budget 
page  will  be  reserved  for  internal  staff 
use  only. 

G.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (0MB  Number  0925-0001) 
(adhere  to  the  instructions  the  Errata 
Instruction  sheet  for  PHS  398).  Forms 
are  in  the  application  Kit.  On  or  before 
June  30,  1999,  submit  the  application  to: 

Mattie  Jackson,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  #99117,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000. 
Atlanta,  Georgia  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  at  the  above  address  on  or 
before  the  deadline  date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
review  committee.  (Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  fi-om  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  retiuned  to  the  applicant. 

H.  Evaluation  Criteria 

Applications  will  be  subjected  to  a 
preliminary  evaluation  (triage)  by  the 
Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Prevention  Research 
Using  Genetic  Information  to  Prevent 
Disease  and  Improve  Health,  Program 
Annoimcement  #99117,  to  determine  if 
the  application  is  of  sufficient  technical 
and  scientific  merit  to  warrant  further 
review.  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principjJ  investigator/program  director 
and  the  official  signing  the  applicant 
organization.  Those  applications  judged 


to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 

The  primary  review  of  all  proposals 
will  include: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  loag-term 
objectives  and  the  intended  outcome  of 
the  specific  research  proposal  in 
relation  to  the  targeted  areas  described 
(see  Programmatic  Interests.) 

2.  The  background  of  the  proposal, 
i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  the  specific 
identification  of  the  knowledge  gaps  in 
the  use  of  genetic  information  in  public 
health,  which  the  proposal  intends  to 
address. 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research. 

4.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and 
statistical  analysis  plan. 

5.  The  extent  to  which  the  research 
findings  will  lead  to  identifying  and 
targeting  modifiable  risk  factors  that 
interact  with  genetic  factors  in  causing 
disease,  or  will  demonstrate  the 
prevention  effectiveness  of  using  genetic 
information  to  prevent  disease. 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives. 

7.  A  principal  investigator  who  has 
conducted,  evaluated,  and  published 
genetics  research  in  peer-reviewed 
journals,  and  has  specific  authority  and 
responsibility  io  carry  out  the  proposed 
project. 

8.  Qualifications  and  demonstrated 
experience  on  the  applicant's  project 
team  in  conducting  relevant  public 
health  genetics  studies  and  the 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

9.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  other  interested, 
public,  private,  and  academic  partners 
(as  evidenced  by  letters  detailing  the 
natiu-e  and  the  extent  of  the 
involvement). 

10.  Adequacy  of  existing  and 
proposed  facilities  and  resources  and 
the  ability  to  cany  out  a  research  project 
on  the  use  of  genetics  information  in 
prevention  research  related  to  the 
specified  disease  groups  (see 
Programmatic  Interests). 

11.  Gender  and  Minority  Issues — The 
extent  of  plans  to  adequately  include 
both  sexes  and  minorities  and  their 
subgroups  (as  appropriate  with  the 
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scientific  goals  of  the  project),  and  to 
ensu  re  the  recruitment  and  retention  of 
hum  in  subjects. 

Himian  Subjects — The  quality  of 
proo  ;dures  for  the  protection  of  human 
subjects,  and  plans  for  documenting  all 
proc  >dures  for  compliance  with 
applicable  published  regulations. 

The  secondary  review  will  be 
cond  ucted  by  a  panel  of  Senior  Federal 
Offic  ials  based  on  the  ranked  proposals 
to  asi  ure  meiximal  impact  and  balance 
of  pr  )posed  research.  The  factors  to  be 
consi  dered  will  include: 

1 .  '  'he  results  of  the  primary  review 
including  the  proposal's  priority  score 
as  th(  I  primary  factor  in  the  selection 
proce  ss. 

2.  "he  match  between  the  proposal 
and  t  le  program  announcement  and 
progi  mmiatic  interests. 

3. "  'he  relevance  and  bedance  of 
propc  ised  research  relative  to  CDC 
progr  mis  and  priorities. 

4. 1  he  significance  of  the  proposed 
activi  ties  in  relation  to  the  priorities  and 
objec  ives  stated  in  "Health  People 
2000' . 

5.  C  Geographic  balance  and  budgetary 
consiierations. 

I.  Other  Requirements 

Techt  deal  Reporting  Requirements 

Pro  i^ide  CDC  with  an  original  plus 
two  copies  of 

1.  /  imual  progress  reports, 

2.  Financial  status  report,  no  more 
that  9 )  days  after  the  end  of  the  budget 
perio(  ,  and 

3.  Final  financial  report  and 
perfor  mance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Sen  i  all  reports  to  the  Grants 
Manaj  ement  Specialist  listed  in  Section 
K  "Wliere  to  Obtain  Additional 
Information'. 

The  following  additional 
requir  Jments  are  applicable  to  this 
progra  m.  For  a  complete  description  of 
each,  iee  Addendum  I  in  the  application 
package. 

AR-1-  -Human  Subjects  Requirements 
AR-2-  -Requirements  for  Inclusion  of 

Wonen  and  Racial  and  Ethnic 

Min  arities  in  Research 
AR-3- -Public  Health  System  Reporting 

Reqi  lirements 
AR-IC — Smoke-Free  Workplace 

Reqi  lirements 
AR-1 1— Healthy  People  2000 
AR-1 2  — Lobbying  Restrictions 

J.  Autl  ority  and  Catalog  of  Federal 
Domes  tic  Assistance  Number 

This  program  is  authorized  under 
sectioi  s  301  and  317  [42U.S.C.241  and 
247bl  ( if  the  Public  Health  Service  Act, 
as  ameided.  The  catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 


K.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
may  be  downloaded  through  the  CDC 
homepage  on  the  Internet  at  http:// 
wvvn.v.cdc.gov.  Please  refer  to  Program 
Announcement  Number  99117  when 
requesting  information.  To  receive 
additional  written  information  and  to 
request  an  application  kit,  call  1-888- 
GRANTS4  (1-888-472-6874).  You  will 
be  asked  to  leave  your  name  and 
address  and  will  be  instructed  to 
identify  the  Announcement  number  of 
interest.  If  you  have  questions  after 
reviewing  the  contents  of  all  the 
documents,  business  management 
technical  assistance  may  be  obtained 
from: 

Mattie  Jackson,  Grant  Management 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341-4146,  Telephone:  (770)  488- 
2718,  Internet  address:  mij3@cdc.gov 

For  program  technical  assistance 
contact:  Marta  Gwinn,  M.D.,  M.P.H., 
Office  of  Genetics  and  Disease 
Prevention,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE,  Mailstop  K-28,  Atlanta, 
Georgia  30341-3724,  telephone  (770) 
488-3235,  Internet  address: 
mlgl@cdc.gov 

Dated:  April  28,  1999. 
John  L.  Williams, 

Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-11097  Filed  5-3-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Radiation  Studies  and  Research 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Grants  for  Radiation  Studies  and 
Research,  in  response  to  Program 
Announcement  99020. 

rimes  and  Dates:  8  a.m. — 9  a.m..  May  19, 
1999  (Open);  9  a.m. — 6  p.m..  May  19,  1999 
(Closed);  8  a.m. — 5  p.m..  May  20.  1999 
(Closed). 


Place:  Centers  for  Disease  Control  and 
Prevention,  Chamblee  Campus,  Building  101, 
(Room  1301B  on  May  19;  Room  3002  on  May 
20),  4770  Buford  Highway,  NE,  Atlanta,  GA." 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L.  92^63. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  99020. 

Contact  Person  For  More  Information:  CM. 
Wood,  CDC.  NCEH,  Chamblee  Campus, 
Building  101,  4770  Buford  Highway,  NE, 
Atlanta,  GA.,  phone  770/488-7642. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  28,  1999. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  CDC. 

[FR  Doc.  99-11096  Filed  5-3-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Assessment  of  Preclinical 
Reproductive  Toxicity  Data;  Public 
Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  a 
public  meeting  to  discuss  an  approach 
for  the  integrative  assessment  of 
preclinical  reproductive  toxicity 
findings  and  other  information  for 
pharmaceuticals.  The  purpose  of  the 
meeting  is  to  provide  information  on  the 
agency's  approach,  using  several 
pharmaceutical  data  sets,  and  to  invite 
members  of  the  public  to  provide 
comments  on  the  utility  of  the 
approach.  The  agency  intends  to 
consider  feedback  from  the  meeting  in 
the  development  of  guidance  for 
integrative  assessments  of 
pharmaceutical  reproductive  risk. 

DATES:  The  public  meeting  will  be  held 
on  June  24,  1999,  from  9  a.m.  to  4  p.m. 


Submit  registration  information  by  June 
11,1999. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
Conference  Room,  5630  Fishers  Lane, 
rm.  1066,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adele  S.  Seifried,  Center  for  Drug 
Evaluation  and  Research  (HFD-024), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5482. 

SUPPLEMENTARY  INFORMATION: 

Registration.  Although  there  is  no  fee, 
preregistration  by  Jime  11, 1999,  is 
required  for  all  attendees  at  this 
meeting.  Participation  is  limited  to  the 
first  75  registrants  outside  FDA  and  is 
also  restricted  within  FDA  due  to 
limited  meeting  space.  Persons 
interested  in  attending  the  meeting 
should  register  via  e-mail  to 
"wedge@cder.fda.gov"  using  the 
registration  form  on  the  Center  for  Drug 
Evaluation  and  Research  home  page 
"http://wwrw.fda.gov/cder"  or,  if  e-mail 
is  not  available,  fax  their  registration 
information  (including  name,  affiliation, 
address,  telephone,  fax  number,  and  e- 
mail  address)  to  301-827-6801,  ATTN: 
Kimberly  L.  Topper.  Interested  persons 
may  also  register  by  mailing  the 
registration  information  to  the  contact 
person  identified  previously. 

Building  Location  and  Admittance. 
The  building  at  5630  Fishers  Lane  is  the 
former  Social  Services  Building  located 
next  to  the  Parklawn  Building.  Please 
use  the  lower  entrance,  which  faces 
Parklawn  Dr.  Visitor  badges  for 
nonagency  participants  will  be  held  at 
the  guard  station  at  the  entrance  to  the 
building.  Participants  will  need  picture 
identification  to  pick  up  their  badge. 

Parking.  There  is  no  public  parking  at 
the  building  at  5630  Fishers  Lane.  A 
public  parking  lot  (for  a  fee)  is  located 
on  Fishers  Lane  across  from  the 
Parklawn  building,  and  additional 
public  parking  (for  a  fee)  is  available  at 
the  Twinbrook  Metro  station  located 
several  blocks  to  the  west. 

Agenda.  An  agenda  for  the  public 
meeting  will  be  available  2  weeks  before 
the  meeting,  via  the  Internet  using  the 
World  Wide  Web  (WWW).  Connect  to 
the  CDER  home  page  at  "http:// 
www.fda.gov/cder"  and  go  to  the 
"What's  Happening"  section. 

Dated:  April  28, 1999. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  99-11122  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-0254] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  svunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biu-den;  (3)  ways  to  enhance  the  quality', 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  cheinge, 
or  a  previously  approved  collection  for 
which  approval  has  expired. 

Title  of  Information  Collection: 
National  Medicare  Education  Program 
(NMEP)  Community  Survey  of  Medicare 
Beneficiaries. 

Form  No.:  HCFA-R-0254  (OMB# 
0938-0738). 

Use:  A  survey  of  Medicare 
beneficiaries  in  six  communities  will  be 
conducted  to  monitor  the  NMEP 
implementation.  Beneficiaries  in  these 
same  communities  were  interviewed  in 
September  1998  and  February  1999. 
This  approach  will  gather  information 
on  changes  in:  awareness  of 
Medicare+Choice  expansions  and 
options;  knowledge  about  Medicare  and 
the  Medicare-t-Choice  options:  where 
beneficiaries  go  to  find  more 
information;  and  whether  they  are 
aware  of  the  many  information 
resources  available  to  them;  and 
satisfaction  with  their  information/ 
knowledge. 

Frequency:  Aimually. 

Affected  Public:  Individuals  or 
Households. 

Number  of  Respondents:  2,400. 

Total  Annual  Responses:  2,400. 

Total  Annual  Hours:  600. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
docixment  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
reconunendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  dotice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

HCFA,  Office  of  Information  Services, 
Seciu-ity  and  Standards  Group, 
Division  of^HCFA  Enterprise 
Standards,  Attention:  Louis  Blank, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland 
21244-1850 

Dated:  April  26,  1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-11150  Filed  5-3-99:  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-138] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 


mini:  nize  the  information  collection 
biu-di  (n. 

Ty  je  of  Information  Collection 
Requ  ?st:  Extension  of  a  currently 
apprdved  collection. 

Tite  of  Information  Collection: 
Medi  :are  Geographical  Classification 
Revie  w  Board  (MGCRB)  Procedures  and 
Critei  ia  and  Supporting  Regulations  in 
42  CHR  412.256. 


CPR 

For  m  No.:  HCFA-R-138. 
Ust :  This  regulation  sets  up  an 
applii  :ation  process  for  prospective 
paym  ;nt  system  hospitals  who  choose 
apfjeal  their  geographic  status  to  the 
Geographic  Classification 
Board  (MGCRB).  This  regulation 
eitablishes  procedural  guidelines 
MGCRB. 
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Fret  uency:  Annually. 

Afft  cted  Public:  Business  or  other  for 
profit,  and  not  for  profit  institutions. 

Nm  tber  of  Respondents:  1 .000. 

Toti  \l  Annual  Responses:  1,000. 

Tot(  1  Annual  Hours  Requested:  1,000. 

To  c  btain  copies  of  the  supporting 
statem  ent  and  any  related  forms  for  the 
propoi  ed  paperwork  collections 
referei  ced  above,  access  HCFA's  Web 
Site  ac  dress  at  http://www.hcfa.gov/ 
regs/p:dact95.htm,  or  E-mail  your 
reques  t.  including  your  address,  phone 
numbt  r,  0MB  number,  and  HCFA 
docuir  ent  identifier,  to 
Paperv  rork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Writtei  1  comments  and 
recomj  aendations  for  the  proposed 
inform  ition  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HC  ='A  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

HCFA.  Office  of  Information  Services, 
Secu  rity  and  Standards  Group, 
Divi!  ion  of  HCFA  Enterprise 
Standards.  Attention:  Dawn 
Willi  nghan.  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Marjland  21244-1850. 

Dated 


April  26,  1999. 
)urke  m, 

ts  Clearance  Officer,  HCFA  Office 
'ori^ation  Sen-ices.  Security  and 
Group,  Division  of  HCFA 
Standards. 
99-11152  Filed  5-3-99:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identrfier:  HCFA-R-209  and 
HCFA-R-245] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
HeaJth  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  submitted  two 
Outcome  and  Assessment  Information 
Set  (OASIS)  information  collections  to 
the  Office  of  Management  and  Budget 
(OMB)  for  emergency  review  and 
approval.  On  January  25,  1999,  HCFA 
requested  OMB  review  and  approval  of 
the  OASIS  collections  within  16 
working  days  from  the  date  of 
publication  of  the  OASIS  regulations. 
However,  these  information  collections 
are  still  pending  OMB  approval. 
Therefore,  we  are  publishing  this  notice 
as  a  means  of  notifying  the  public  that 
these  information  collections  have  not 
yet  been  approved  by  OMB  and  are  not 
yet  in  effect.  When  the  clearances 
referenced  below  are  obtained,  HCFA 
will  publish  a  notice  in  the  Federal 
Register,  announcing  the  approval  of 
these  information  collections. 

OASIS  Data  Collection  and  Use  (HCFA 
Collection  Number:  HCFA-R-245) 

On  January  25,  1999,  we  published  a 
regulation  (HCFA-3007-F,  64  FR  3764) 
requiring  all  home  health  agencies 
(HHAs)  participating  in  the  Medicare/ 
Medicaid  program  to  collect  data  using 
a  standardized  assessment  instrument. 
Outcome  and  Assessment  Information 
Set  (OASIS),  for  all  paUents.  This 
requirement  was  in  accordance  with 
section  1891  of  the  Social  Security  Act, 
and  finalized  a  proposed  rule  published 
March  10,  1997  (62  FR  11004).  The  goal 
of  such  mandatory  collection  and  use 
was  so  that  HHAs  could  improve  the 
quality  of  their  own  services  to  patients. 
Mandatory  collection  and  use  by  HHAs 
was  to  begin  on  February  24,  1999. 

In  order  for  this  mandate  to  be  valid, 
we  still  need  to  obtain  appropriate 
clearances  under  the  Paperwork 
Reduction  Act.  The  completion  of  this 
activity  has  been  delayed,  thus  delaying 
the  requirement  that  HHAs  must  collect 
and  use  the  OASIS  data  set  as  part  of 
their  comprehensive  assessment 
process.  Upon  successful  completion, 


we  will  issue  a  notification  on  the 
HCFA  Internet  site  (http://hcfa.gov)  and 
publish  a  notice  to  this  effect  in  the 
Federal  Register. 

In  the  meantime,  we  are  not  requiring 
HHAs  to  collect  and  use  the  OASIS 
instnmient.  HHAs  that  were  not  meeting 
the  requirements  on  or  after  the 
February  24  effective  date  will  not  be 
held  out  of  compliance.  Of  coiu-se,  given 
that  the  instrument  was  designed  to  be 
useful  to  HHAs  to  assess  and  improve 
the  care  they  furnish,  they  may  wish  to 
use  the  OASIS  instrument  for  their  own 
purposes. 

Encoding  and  Transmission  of  OASIS 
Data  (HCFA  Collection  Number:  HCFA- 
R-209) 

On  January  25,  1999,  we  published  an 
interim  final  regulation  {HCFA-3006- 
IFC,  64  FR  3748)  mandating  that  all 
HHAs  participating  in  the  Medicare/ 
Medicaid  program  encode  (that  is,  data 
enter)  OASIS  information  in  a  standard 
format  and  transmit  it  to  HCFA  as  a 
condition  of  participation.  Encoding 
was  to  begin  on  March  26th  and  data 
transmission  to  the  States  on  April  26th. 

In  order  for  this  mandate  to  be  valid, 
we  still  need  to  obtain  appropriate 
clearances  imder  the  Paperwork 
Reduction  Act,  prepare  and  provide  an 
individual  Privacy  Act  notice  for 
patients,  and  publish  a  Privacy  Act 
notice  of  the  existence  and  character  of 
the  OASIS  system  of  records.  The 
completion  of  these  activities  has  been 
delayed,  thus  delaying  the  requirement 
that  HHAs  encode  and  transmit  OASIS 
data.  Upon  their  successful  completion, 
we  will  issue  a  notification  on  the 
HCFA  Internet  site  (http://hcfa.gov)  and 
publish  a  notice  to  this  effect  in  the 
Federal  Register. 

In  the  meantime,  we  are  not  requiring 
HHAs  to  encode  and  transmit  OASIS 
data.  HHAs  that  were  not  meeting  the 
requirements  on  or  after  the  above 
effective  dates  will  not  be  held  out  of 
compliance. 

Dated:  April  28,  1999. 
John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer,  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-11059  Filed  5-3-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-180] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired. 

Title  of  Information  Collection:  Field 
Testing  of  the  Uniform  Needs 
Assessment  Instrument  (UNAI):  Small- 
Scale  Trial— Phase  2. 

Form  No.:  HCFA-R-180  (OMB# 
0938-0680). 

Use:  In  testing,  the  Uniform  Needs 
Assessment  Instrument  (UNAI)  will  be 
used  to  assess  the  needs  of  all  patients 
being  discharged  from  Medicare- 
certified  hospitals  who  are  identified, 
through  use  of  a  screener,  as  needing 
extensive  hospital  discharge  plarming 
and  post-care.  Dual  assessments  will  be 
performed  to  assess  inter-rater 
reliability.  The  UNAI  is  intended  to 
help  ensure  appropriate  post  acute  care 
and  continuity  of  care  between  acute, 
post-acute  and  long-term  care  by 
transmitting  key  information  to  patients, 
families,  and  post  acute  care  providers 
on  the  status  and  care  needs  of  patients 
at  the  time  of  acute  care  discharge.  The 
debriefing  of  discharge  planners  will 
examine  the  feasibility,  burden,  and 
utility  of  UNAI  items  and  their  view  of 
the  likely  impact  on  the  quality  of 
discharge  planning  and  continuity  of 
care.  The  goal  is  to  help  HCFA 
determine  whether  such  a  system  would 


improve  quality  of  care  for  Medicare 
beneficiaries. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households,  and 
not-for-profit  institutions. 

Number  of  Respondents:  500. 

Total  Annual  Responses:  720. 

Total  Annual  Hours:  847. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address: 
OMB  Human  Resources  and  Housing 

Branch,  Attention:  Allison  Eydt,  New 

Executive  Office  Building,  Room 

10235,  Washington.  D.C.  20503 

Dated:  April  15, 1999. 
John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-11149  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-0276] 

Emergency  Clearance:  Public 
information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
cormnents  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 


burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR,  Part 
1320.  This  is  necessary  to  ensure 
compliance  with  the  Balanced  Budget 
Act  of  1997  (Pub.  L.  105-33).  We  caimot 
reasonably  comply  with  the  normal 
clearance  procedures  because  Medicare 
&  You  2000  (HCFA-R-0276),  is 
mandated  to  send  information  to 
Medicare  beneficiaries  at  least  15  days 
before  a  required  November  coordinated 
election  period.  Therefore,  Medicare  & 
You  2000  must  be  mailed  no  later  than 
October  15  to  ensure  receipt.  However, 
due  to  the  volume  (35,000,000)  of  this 
nationwide  mailing,  and  for  the  books  to 
be  ready  for  mail  by  late  September, 
they  must  be  at  the  printers  in  June 
1999.  Waiting  for  the  regular  clearance 
process  would  not  allow  for  the 
feedback  cards  to  be  printed  in 
conjunction  with  Medicare  &  You  2000. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  15 
working  days,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  within  (14)  working 
days.  During  this  180-day  period,  we  ■ 
will  publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection. 

Title  of  Information  Collection: 
Medicare  &  You  2000  Feedback 
Postcard. 

HCFA  Form  Number:  Enclosure  to 
HCFA-R-0276  (OMB  approval  #:  0938- 
NEW). 

Use:  The  purpose  of  this  collection  is 
post-distribution  testing.  This  feedback 
postcard  will  be  printed  with  Medicare 
&  You  2000.  This  is  the  primary  vehicle 
for  presenting  Medicare  information  to 
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bene  iciaries.  Each  household  with  up 
to  4  ^  ledicare  beneficiaries  will  receive 
one  I:  ook.  Households  with  over  4 
benel  iciaries  will  have  one  book  sent  to 
each  )eneficiary.  (It  is  assumed  these 
1 «  nursing  homes/ceue  facilities.) 
b  eneficiaries  have  the  option  of 
comp  eting  the  postcard,  which  will 
le  HCFA  with  valuable 

that  will  assist  in  improving 
futurt  versions  of  the  publication. 

Frei  juency:  Annual. 

Aff(  'cted  Public:  Individuals  or 
Housj  holds,  Business  or  other  for-profit. 
Not-fc  r-profit  institutions,  Federal 
Cover  ament,  State.  Local  or  Tribal  Gov. 

Nm  iber  of  Respondents:  35.000,000 
cards  ;o  be  mailed  with  Medicare  &  You 
2000. 

ToU  il  Annual  Responses:  Estimated 
5%  (1  750,000). 

Tott  1  Annual  Burden  Hours:  145,834. 

We  lave  submitted  a  copy  of  this 
notice  to  0MB  for  its  review  of  these 
infornjation  collections.  A  notice  will  be 
publis  led  in  the  Federal  Register  when 
approi  al  is  obtained. 

To  G  btain  copies  of  the  supporting 
statem  ant  and  any  related  forms  for  the 
propos  ed  paperwork  collections 
referei  ced  above,  E-mail  your  request, 
includ  ng  your  address,  phone  number, 
and  H(  IFA  form  number(s)  referenced 
above,  to  Paperwork@hcfa.gov,  or  call 
the  Re|  )orts  Clearance  Office  on  (410) 
786-1;  26. 

Interested 
comm 
other 


ints 


persons  are  invited  to  send 
regarding  the  burden  or  any 
afepect  of  these  collections  of 
inform  jtion  requirements.  However,  as 
noted  0  bove,  comments  on  these 
inform;  ition  collection  and 
recordl  eeping  requirements  must  be 
and/or  faxed  to  the  designees 
'  below,  within  (14)  working 


mailed 

referf 

days: 


referen  :ed 


Health 
Officfe 


cf 


21244 

1415 

0276 

and. 

Office 
Affaiis 
Budg  !t 
Office 
2050; 
or 
Herrob 


Zaie  Financing  Administration, 
: !  of  Information  Services. 
Secu  ity  and  Standards  Croup. 
Divis  on  of  HCFA  Enterprise 
Stanc  ards.  Room  N2-14-26.  7500 
Security  Boulevard.  Baltimore.  MD 
t-1850.  Fax  Number:  (410)  786- 
Attn:  Louis  Blank  HCFA-R- 


Dated:  April  26.  1999. 
John  P.  Burke  III,  ' 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  99-11151  Filed  5-3-99;  8:45  am] 
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Information  and  Regulatory 
.  Office  of  Management  and 
.  Room  10235,  New  Executive 
Building,  Washington,  DC 
Fax  Number:  (202)  395-6974 
!)395-5167,  Attn:  Allison 
Eydt,  HCFA  Desk  Officer. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Lat>oratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 


summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/www. health.org/workpl. htm 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl. 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815.  Rockville.  Maryland  20857; 
Tel.:  (301)  443-6014. 

Special  Note:  Please  use  the  above  address 
for  all  surface  mail  and  correspondence.  For 
all  overnight  mail  service  use  the  following 
address:  Division  of  Workplace  Programs. 
5515  Security  Lane,  Room  815,  Rockville, 
Maryland  20852. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 


in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories.  8901  W.  Lincoln  Ave., 
West  AUis.  WI  53227.  414-328-7840 
(formerly:  Bayshore  Clinical  Laboratory) 
Advanced  Toxicology  Network.  15201  East  I- 
10  Freeway.  Suite  125,  Channelview,  TX 
77530.  713^57-3784/800-888^063 
(formerly:  Drug  Labs  of  Texas.  Premier 
Analytical  Laboratories) 
Advanced  Toxicology  Network.  3560  Air 
Center  Cove,  Suite  101,  Memphis.  TN 
38118.  901-794-5770/888-290-1150 
Aegis  Analytical  Laboratories.  Inc..  345  Hill 
Ave.,  Nashville,  TN  37210,  615-255-2400 
Alabama  Reference  Laboratories.  Inc..  543 
South  Hull  St..  Montgomery.  AL  36103. 
800-541-4931/334-263-5745 
Alliance  Laboratory  Services,  3200  Burnet 
Ave.,  Cincinnati^  OH  45229.  513-585-9000 
(formerly:  Jewish  Hospital  of  Cincinnati. 
Inc.) 
American  Medical  Laboratories.  Inc..  14225 
Newbrook  Dr.,  Chantilly.  VA  20151.  703- 
802-6900 
Associated  Pathologists  Laboratories.  Inc.. 
4230  South  Bumham  Ave..  Suite  250.  Las 
Vegas.  NV  89119-5412,  702-733-7866/ 
800-^33-2750 
Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP).  500  Chipeta 
Way.  Salt  Lake  City.  UT  84108,  801-583- 
2787/800-242-2787 
Baptist  Medical  Center— Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little  Rock. 
AR  72205-7299,  501-202-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 
Clinical  Reference  Lab,  8433  Quivira  Rd., 
Lenexa,  KS  66215-2802,  800-445-6917 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave.. 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093  (formerly:  Cox  Medical 
Centers), 
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Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  P.O.  Box  88- 
6819,  Great  Lakes,  IL  60088-6819,  847- 
688-2045/847-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FT.  33913. 
941-561-8200/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31604,  912-244- 
4468 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  206-386-2672/800^98-0180 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan,  Inc..  P.O.  Box  2969.  1119  Mearns 
Rd.,  Warminster,  PA  18974,  215-674-9310 

Dvnacare  Kasper  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  403-451-3702/800-661- 
9876 

ElSohly  Laboratories.  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655,  601-236-2609 

Gamma-Dynacare  Medical  Laboratories,*  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London.  ON,  Canada  N6A  1P4,  519-679- 
1630 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608-267- 
6267 

Hartford  Hospital  Toxicology  Laboratory,  80 
Seymour  St.,  Hartford,  CT  06102-5037, 
860-545-6023 

Info-Meth.  112  Crescent  Ave..  Peoria,  IL 
61636,  309-671-5199/800-752-1835 
(Formerly:  Methodist  Medical  Center 
Toxicology  Laboratory) 

Integrated  Regional  Laboratories,  1400 
Northwest  12th  Ave..  Miami,  FL  33136, 
305-325-5784  (Formerly:  Cedars  Medical 
Center,  Department  of  Pathology) 

LabCorp  Occupational  Testing  Services,  Inc., 
1904  Alexander  Drive,  Research  Triangle 
Park.  NC  27709,  919-672-6900/800-833- 
3984  (Formerly:  CompuChem  Laboratories, 
Inc.;  CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

LabCorp  Occupational  Testing  Services,  Inc., 
4022  Willow  Lake  Blvd.,  Memphis.  TN 
38118,  901-795-1515/800-223-6339 
(Formerly:  MedExpress/National 
Laboratory  Center) 

LabOne,  Inc.,  10101  Renner  Blvd.,  Lenexa, 
KS  66219,  913-888-3927/800-728-4064 
(formerly:  Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  N)  08869,  908-526- 
2400/800-437-4986  (Formerly:  Roche 
Biomedical  Laboratories.  Inc.) 
Laboratory  Specialists,  Inc.,  1111  Newton  St., 
Gretna,  LA  70053,  504-361-8989/800- 
43.3-3823 

Marshfield  Laboratories,  Forensic  Toxicology 
Laboratory  1000  North  Oak  Ave., 
Marshfield,  WI  54449,  715-389-3734/800- 
331-3734 
MAXXAM  Analytics  Inc.,*  5540  McAdam 
Rd.,  Mississauga.  ON,  Canada  L4Z  IPI, 
905-890-2555  (formerly:  NOVAMANN 
(Ontario)  Inc.) 


Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave..  Toledo,  OH  43614,  419- 

383-5213 
MedTox  Laboratories,  Inc.,  402  W.  County 

Rd.  D,  St.  Paul,  MN  55112,  651-636-7466/ 

800-832-3244 
Methodist  Hospital  Toxicology  Services  of 

Clarian  Health  Partners,  Inc.,  Department 

of  Pathology  and  Laboratory  Medicine, 

1701  N.  Senate  Blvd..  Indianapolis.  IN 

46202. 317-929-3587 
MetroLab-Legacy  Laboratory  Services.  1225 

NE  2nd  Ave.,  Portland,  OR  97232.  503- 

413-4512/800-950-5295 
Minneapolis  Veterans  Affairs  Medical  Center. 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive,  Minneapolis,  Minnesota  55417, 

612-725-2088 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Ave.,  Bakersfield.  CA  93304, 

805-322-4250 
NWT  Drug  Testing,  1141  E.  3900  South,  Salt 

Lake  City,  UT  84124.  801-268-2431/800- 

322-3361  (Formerly:  NorthWest 

Toxicology.  Inc.) 
Oregon  Medical  Laboratories,  P.O.  Box  972. 

722  East  11th  Ave.,  Eugene.  OR  97440- 

0972. 541-341-8092 
Pacific  Toxicology  Laboratories,  6160  Variel 

Ave.,  Woodland  Hills,  CA  91367.  818-598- 

3110  (Formerly:  Centinela  Hospital  Airport 

Toxicology  Laboratory 
Pathology  Associates  Medical  Laboratories. 

11604  E.  Indiana,  Spokane,  WA  99206, 

509-926-2400/800-541-7891 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr..  Menlo  Park,  CA  94025,  650- 

328-6200/80&-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 

Division,  7610  Pebble  Dr.,  Fort  Worth,  TX 

76118.  817-595-0294  (formerly:  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 

ilOth  St..  Overland  Park,  KS  66210.  913- 

339-0372/800-821-3627 
Poisonlab.  Inc.,  7272  Clairemont  Mesa  Blvd., 

San  Diego,  CA  92111,  619-279-2600/800- 

882-7272 
Quest  Diagnostics  Incorporated,  4444 

Giddings  Road,  Auburn  Hills,  MI  48326, 

810-373-9120/800-444-0106  (formerly: 

HealthCare/Preferred  Laboratories, 

HealthCare/MetPath,  CORNING  Clinical 

Laboratories) 
Quest  Diagnostics  Incorporated,  National 

Center  for  Forensic  Science.  1901  Sulphur 

Spring  Rd..  Baltimore,  MD  21227,  410- 

536-1485  (formerly:  Maryland  Medical 

Laboratory.  Inc..  National  Center  for 

Forensic  Science,  CORNING  National 

Center  for  Forensic  Science) 
Quest  Diagnostics  Incorporated,  4770  Regent 

Blvd..  Irving.  TX  75063.  972-916-3376/ 

800-526-0947  (formerly:  Damon  Clinical 

Laboratories.  Damon/MetPath.  CORNING 

Clinical  Laboratories) 
Quest  Diagnostics  Incorporated.  875 

Greentree  Rd..  4  Parkway  Ctr..  Pittsburgh. 

PA  15220-3610,  412-920-7733/800-574- 

2474  (formerly:  Med-Chek  Laboratories. 

Inc..  Med-Chek/Damon.  MetPath 

Laboratories.  CORNING  Clinical 

Laboratories) 
Quest  Diagnostics  of  Missouri  LLC,  2320 

Schuetz  Rd..  St.  Louis.  MO  63146,  314- 


991-1311/800-288-7293  (formerly:  Quest 
Diagnostics  Incorporated.  Metropolitan 
Reference  Laboratories.  Inc.,  CORNING 
Clinical  Laboratories.  South  Central 
Division) 
Quest  Diagnostics  Incorporated.  7470 

Mission  Valley  Rd..  San  Diego,  CA  92108- 
4406,  619-686-3200/800-446-4728 

(formerly:  Nichols  Institute,  Nichols 

Institute  Substance  Abuse  Testing  (NISAT). 
CORNING  Nichols  Institute.  CORNING 

Clinical  Laboratories) 
Quest  Diagnostics  Incorporated.  One 

Malcolm  Ave..  Teterboro.  N)  07608.  201- 

393-5590  (formerly:  MetPath.  Inc., 

CORNING  MetPath  Clinical  Laboratories. 

CORNING  Clinical  Laboratory) 
Quest  Diagnostics  Incorporated.  1355  Miltel 

Blvd..  Wood  Dale,  IL  60191.  630-595-3888 

(formerly:  MetPath,  Inc..  CORNING 

MetPath  Clinical  Laboratories,  CORNING 

Clinical  Laboratories  Inc.) 
Scientific  Testing  Laboratories.  Inc..  463 

Southlake  Blvd..  Richmond.  VA  23236. 

804-378-9130 
Scott  &  White  Drug  Testing  Laboratory.  600 

S.  31st  St..  Temple,  TX  76504,  254-771- 

8379/800-749-3788 
S.E.D.  Medical  Laboratories.  5601  Office 

Blvd..  Albuquerque,  NM  87109.  505-727- 

6300/800-999-5227 
SmithKline  Beecham  Clinical  Laboratories, 

3175  Presidential  Dr.,  Atlanta,  GA  30340, 

770-452-1590  (formerly:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beec:ham  Clinical  Laboratories. 

8000  Sovereign  Row.  Dallas.  TX  75247. 

214-637-7236  (formedy:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

801  East  Dixie  Ave..  Leesburg,  FL  34748, 

352-787-9006  (formerly:  Doctors  & 

Physicians  Laboratory) 
SmithKline  Beecham  Clinical  Laboratories, 

400  Egypt  Rd.,  Norristown,  PA  19403.  610- 

631-4600/800-877-7484  (formerly: 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Pkwy..  Schaumburg.  IL  60173. 

847—147-4379/800-447-4379  (formeriy: 

International  Toxicology  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

7600  Tyrone  Ave.,  Van  Nuys.  CA  91405. 

818-989-2520/800-877-2520 
South  Bend  Medical  Foundation,  Inc..  530  N. 

Lafayette  Blvd..  South  Bend.  IN  46601, 

219^234-4176 
Southwest  Laboratories.  2727  W.  Baseline 

Rd..  Tempe.  AZ  85283.  602-438-8507 
Sparrow  Health  System,  Toxicology  Testing 

Center.  St.  Lawrence  Campus.  1210  W. 

Saginaw,  Lansing.  MI  48915.  517-377- 

0520  (formerly:  St.  Lawrence  Hospital  & 

Healthcare  System) 
St.  Anthony  Hospital  Toxicology  Laboratory 

1000  N.  Lee  St..  Oklahoma  City.  OK  73101. 

405-272-7052 
Toxicology  &  Drug  Monitoring  Laboratory. 

University  of  Missouri  Hospital  &  Clinics. 

2703  Clark  Lane.  Suite  B.  Lower  Level. 

Columbia.  MO  65202.  573-882-1273 
Toxicology  Testing  Service.  Inc..  5426  N.W. 

79th  Ave..  Miami.  FL  33166.  305-593- 

2260 
UNILAB  18408  Oxnard  St..  Tarzana.  CA 

91356.  818-996-7300/800-492-0800 
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(fori  lerly:  MetWest-BPL  Toxicology 
Lab(  ratory) 

Univei  sal  Toxicology  Laboratories.  LLC, 
102:  0  W.  Highway  80,  Midland,  Texas 
797(  6.  915-561-8851/888-953-8851 

UTMB  Pathology-Toxicology  Laboratory, 
Unii  ersity  of  Texas  Medical  Branch, 
Clin  cal  Chemistry  Division.  301 
Unii  ersity  Boulevard,  Room  5.158,  Old 
John  Sealy,  Galveston,  Texas  77555-0551, 
409-1772-3197 

Standards  Council  of  Canada  (SCC) 
end  its  Laboratory  Accreditation 
for  Substance  Abuse  (LAPSA) 
e  May  12. 1998.  Laboratories  certified 
that  program  were  accredited  to 
forensic  urine  drug  testing  as 
by  U.S.  Department  of 
Transpfcrtation  (DOT)  regulations.  As  of  that 
date,  tl;  e  certification  of  those  accredited 
Canadi  m  laboratories  will  continue  under 
ai  thority.  The  responsibility  for 
due  ting  quarterly  performance  testing 
pe  riodic  on-site  inspections  of  those 
LAPSAj-accredited  laboratories  was 

ed  to  the  U.S.  DHHS,  with  the 
Mational  Laboratory  Certification 
I  (NLCP)  contractor  continuing  to 
active  role  in  the  performance  testing 
laboratory  inspection  processes.  Other 
laboratories  wishing  to  be 
'  for  the  NLCP  may  apply  directly 
NLCP  contractor  just  as  U.S. 
laboratc  ries  do. 
Uponjfinding  a  Canadian  laboratory  to  be 
the  DHHS  will  recommend  that 
ify  the  laboratory  (Federal  Register. 
1996)  as  meeting  the  minimum 
Is  of  the  "Mandatory  Guidelines  for 
ice  Drug  Testing"  (59  Federal 
,  9  June  1994.  Pages  29908-29931). 
iving  the  DOT  certification,  the 
laboratc  -y  will  be  included  in  the  monthly 
DHHS  certified  laboratories  and 
e  in  the  NLCP  certification 
program. 
Richard  Kopanda, 

Officer.  Substance  Abuse  and 
I  lealth  Services  Administration. 
99-11190  Filed  5-3-99:  8:45  am] 
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DEPAR  TMENT  OF  HEALTH  AND 
HUMAf  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Supplemental  Grant  Award  to  Pace/ 
Orcharfll  Place-Child  Guidance,  Inc.  in 
Des  Moines,  Iowa 

AGENCY  Center  for  Substance  Abuse 
Prevent  on  (CSAP),  Substance  Abuse 
and  Mental  Health  Sen^ices 
Admini  Jtration  (SAMHSA),  HHS 

action:  Availability  of  grant  funds  for 
Pace/Or  :hard  Place-Child  Guidance, 
Inc.  to  s  ipplement  the  substance  abuse 
prevent  on  program  for  youth  at  risk  for 
gang  in\jolvement  and/ or  first 


involvement  in  juvenile  with  a  family 
strengthening  component. 

SUMMARY:  This  notice  is  to  inform  the 
public  of  a  planned  $250,000  grant 
award  to  Pace/Orchard  Place-Child 
Guidance,  Inc.  in  Des  Moines,  Iowa  to 
support  the  Iowa  Youth  Substance 
Abuse  Prevention  Community-Based 
Initiative.  This  is  not  a  formal  request 
for  applications;  assistance  will  be 
provided  only  to  Pace/Orchard  Place- 
Child  Guidance,  Inc.,  in  Des  Moines, 
Iowa.  The  purpose  of  the  a\vard  is  to 
strengthen  the  families  of  youth  in  Des 
Moines,  Iowa  at  risk  for  gang 
involvement  and/or  first  involvement  in 
juvenile  court.  This  piogram  is  intended 
to  enhance  the  substance  abuse 
prevention  program  provided  to  these 
youth,  under  the  prior  aimouncement 
entitled  Iowa  Youth  Substance  Abuse 
Prevention  Community-Based  Initiative 
Guidance  for  Applicants  (GFA)  No.  SP 
97-006,  for  Davenport  and  Des  Moines, 
Iowa.  This  new  GFA  solicits  an 
application  from  PACE/Orchard  Place- 
Child  Guidance,  Inc.  in  Des  Moines, 
Iowa,  to  support  the  existing  program 
SAMHSA  first  funded  in  1997,  which 
expanded  substance  abuse  prevention 
services  among  youth  gang  members  in 
Des  Moines  and  Davenport,  Iowa,  and 
encouraged  the  implementation  of 
substance  abuse  prevention  programs 
for  youth  who  are  vulnerable  to  gang 
involvement  and  the  first  stages  of 
involvement  in  juvenile  coiut.  CSAP 
will  make  this  award  if  the  application 
is  recommended  for  approval  by  the 
Initial  Review  Group  and  the  CSAP 
National  Advisory  Council. 

This  will  be  a  sole  source  supplement 
to  PACE/Orchard  Place-Child  guidance. 
Inc.  of  Des  Moines,  Iowa  due  to  the  ease 
of  expansion  and  enhancement  of  the 
existing  successful  program  with  a 
family  strengthening  component,  and 
for  the  following  reasons:  (1)  PACE/ 
Orchard  Place-Child  Guidance,  Inc.  is 
the  only  private  agency  in  Iowa  with 
current  experience  working  with 
substance  abuse,  delinquency 
prevention,  and  truancy  reduction  in 
the  Des  Moines  public  schools.  PACE/ 
Orchard  Place-Child  Guidance,  Inc.  is 
also  the  primary  private  provider  of 
preventive  services  under  contract  with 
Polk  County  Juvenile  Court;  (2)  Iowa  is 
one  of  a  few  States  with  Federal  and 
State  coordination  in  this  area.  CSAP  is 
currently  funding  Iowa  to  serve  as  a 
national  model  for  coordinating  Federal 
substance  abuse  prevention  funds  and 
activities  with  the  Iowa  Departments  of 
Education,  Human  Rights,  Human 
Services,  Public  Safety,  the  Iowa 
Governor's  Alliance  on  Substance 
Abuse  and  three  State  universities;  and 


(3)  The  location  of  PACE/Orchard  Place- 
Child  Guidance,  Inc.  in  Des  Moines, 
Iowa  builds  on  the  experiences  of  this 
city  in  addressing  substance  abuse 
among  gang  members.  This  serves  as  a 
relatively  confined  model,  not  possible 
in  larger  problem  areas,  of  what  benefits 
can  accrue  when  multi-level  State 
collaboration  and  Federal  participation 
merge  in  addressing  this  subgroup. 

Therefore  PACE/Orchard  Place-Child 
Guidance,  Inc.  presents  unique 
opportimities  to  exploit  this  Federal  and 
State-level  coordination  in  relation  to 
substance  abuse  prevention  services 
directed  at  substance  abuse  among 
youthful  gang  members  due  to  its 
previously  established  activities  in  Des 
Moines. 

Consistent  with  the  above  discussion, 
eligibility  to  apply  for  funds  under  this 
initiative  in  Iowa  is  limited  to  PACE/ 
Orchard  Place-Child  Guidance,  Inc.,  in 
Des  Moines,  Iowa,  the  only  organization 
currently  experienced  in  working  with 
the  required  entities  thus  ensuring  no 
funds  need  be  spent  on  time  lost  in 
bringing  the  recipient  to  the  required 
performance  level  of  expertise  for  this 
project. 

Authority:  The  cooperative  agreement  will 
be  made  under  the  authority  of  section 
501(d)(5)  of  the  Public  Health  Service  Act,  as 
amended  (42  U.S.C.  290aa).  The  Catalog  of 
Federal  Domestic  Assistance  number  for  this 
program  is  93.144. 

Contact:  Soledad  Sambrano,  Ph.D., 
Division  of  Knowledge  Development  and 
Evaluation,  Center  for  Substance  Abuse 
Prevention,  Substance  Abuse  and  Mental 
Health  Services  AdminisU-ation,  Rockwall  U, 
Suite  1075,  5600  Fishers  Lane,  Rockville,  MD 
20857.(301)443-9110. 

Dated:  April  27,  1999. 
Richard  Kopanda 

Executive  Officer.  SAMHSA 

[FR  Doc.  99-11188  Filed  5-3-99;  8:45  am] 

BILLING  CODE  4162-2(M> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4417-N-01] 

Publication  of  OIG  Program  Fraud 
Alert:  Fraud  and  Abuse  in  Multifamily 
Mortgage  Insurance  Programs 

AGENCY:  Office  of  Inspector  General 
(OIG),  HUD. 

action:  Notice. 

SUMMARY:  This  notice  sets  forth  an  OIG 
Program  Fraud  Alert  concerning  fraud 
and  abuse  practices  involving  the 
misuse  of  funds  intended  to  support  the 
operation  of  multifamily  rental  housing 
projects  with  HUD  insured  mortgages. 
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Program  Fraud  Alerts  address  national 
trends  in  housing  fraud.  This  notice 
specifically  identifies  and  highlights 
violations  of  applicable  statutes  and 
HUD  requirements  involving  the  misuse 
or  diversion  of  project  assets  or  income 
by  project  owners  or  management 
agents,  referred  to  throughout  this 
notice  as  "equity  skimming." 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Derecola,  OIG/Office  of  Audit, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC  20410,  telephone 
number  202-708-3444.  ext.  124. 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8399. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Inspector  General  (OIG) 
issues  Program  Fraud  Alerts  based  on 
information  it  obtains  concerning 
particular  fraudulent  and  abusive 
practices  in  HUD  programs.  Program 
Fraud  Alerts  provide  the  OIG  with  a 
means  of  notifying  the  public  that  we 
have  become  aware  of  certain  abusive 
practices  which  we  are  pursuing 
criminally,  civilly,  or  administratively, 
as  appropriate.  Program  Fraud  Alerts 
also  serve  as  an  effective  tool  to 
encourage  compliance  by  program 
participants  and  provide  them  an 
opportunity  to  examine  their  own 
practices. 

This  is  our  first  Program  Fraud  Alert 
to  be  published  in  the  Federal  Register. 
We  intend  to  publish  future  Program 
Fraud  Alerts  in  this  same  maimer  as  a 
regular  part  of  our  dissemination  of 
such  information. 

With  regard  to  HUD's  multifamily 
housing  mortgage  insurance  programs, 
this  Program  Fraud  Alert  discusses:  (1) 
The  nature  of  HUD's  multifamily 
mortgage  insurance  programs;  (2)  the 
vulnerabilities  of  multifamily  projects  to 
equity  skimming;  and  (3)  the  use  of 
OIG's  anti-fraud  initiative — Operation 
Safe  Home — to  combat  equity 
skimming. 

Program  Fraud  Alert:  Equity  Skimming 
in  HUD  Multifamily  Housing  Mortgage 
Insurance  Programs 

The  OIG  was  established  at  the 
Department  of  Housing  and  Urban 
Development  by  Congress  to  identify 
and  eliminate  fraud,  abuse,  and  waste  in 
the  Department's  programs  and  to 
promote  efficiency  and  economy  in 
departmental  operations.  The  OIG 
carries  out  this  mission  through 
independent  and  objective  audits  and 
investigations.  To  reduce  fraud  and 


abuse  in  HUD's  housing  programs,  the 
OIG  actively  pursues  the  investigation 
of  fraudulent  schemes  that  illegally  seek 
to  obtain  money  or  other  benefits  from 
these  programs.  A  common  practice  for 
illegally  taking  money  from  projects  is 
equity  skimming.  Equity  skimming  is 
costly  both  to  the  residents  of  rental 
housing  projects  and  the  taxpayers  who 
subsidize  the  projects  through  HUD 
programs. 

Multifamily  Housing  Mortgage 
Insurance  Programs 

The  Nationjil  Housing  Act.  as 
amended,  authorizes  HUD  to  provide 
insurance  to  private  lenders  who  make 
financing  available  to  owners  of 
multifamily  housing  projects.  In  return, 
the  owner  agrees  to  operate  the  projects 
in  a  maimer  that  provides  affordable 
and  well  maintained  housing  for  tenants 
and  protects  the  financial  interests  of 
the  Federal  government.  As  a  condition 
of  providing  insurance,  owners  must 
sign  a  Regulatory  Agreement  with  HUD. 
Provisions  in  the  Regulatory  Agreement 
specify  that  expenditiires  must  be 
reasonable  and  necessary  to  the  project 
and  further  limit  the  circumstances  and 
manner  in  which  the  owner  may  take 
cash  or  other  assets  out  of  the  project. 

HUD  has  about  $45  biUion  of 
insurance  in  force  on  mortgage  loans  for 
about  15.000  multifamily  rental 
properties.  About  75  percent  of  the 
FHA-insured  projects  also  receive  some 
form  of  direct  rental  subsidy  on  behalf 
of  tenants  from  HUD. 

What  Is  Equity  Skimming  In  HUD 
Multifamily  Housing  Programs? 

Equity  skimming  is  the  willful  misuse 
of  any  part  of  the  rents,  assets,  proceeds, 
income  or  other  funds  derived  from  the 
project  covered  by  the  mortgage.  The 
use  of  project  assets  or  income  for  other 
than  reasonable  operating  expenses  and 
necessary  repairs,  or  for  the  payment  of 
unauthorized  distributions  to  the  owner, 
constitutes  a  violation  of  the  Regulatory 
Agreement  between  the  owner  and 
HUD. 

The  misuse  or  diversion  of  project 
a^ets  and  income  by  owners  of  insured 
multifamily  projects  plays  a  significant 
part  in  the  realization  of  losses  to  the 
FHA  insurance  funds.  Further,  equity 
skimming  deprives  projects  of  needed 
funds  for  repairs  and  maintenance.  This 
in  turn  contributes  to  the  financial  and 
physical  deterioration  of  projects  and 
the  resultant  substandard  living 
conditions  for  the  families  who  depend 
upon  the  Federal  government  to  provide 
housing.  The  communities  where  these 
projects  are  located  also  suffer  because 
they  become  the  breeding  ground  for 
crime,  violence,  and  drugs. 


What  Are  the  Penalties  for  Misusing 
Project  Funds? 

The  use  of  project  funds  in  violation 
of  the  Regulatory  Agreement  is 
actionable  civilly  under  the  Double 
Damages  Statute.  12  U.S.C.  1715z-4a. 
The  Double  Damages  Statute  permits  the 
government  to  recover  double  the  value 
of  any  assets  or  income  of  a  project  that 
the  court  determines  to  have  been  used 
in  violation  of  a  Regulatory  Agreement, 
regulation  or  other  form  of  regulatory 
control  that  has  been  imposed  by  the 
Secretary  of  HUD.  The  use  of  assets  or 
income  in  violation  of  the  regulatory 
agreement  includes  any  use  for  which 
the  documentation  in  the  books  and 
accounts  does  not  establish  that  the  use 
was  made  for  reasonable  operating 
expenses  or  necessary  repair  of  the 
project.  In  addition,  the  government  can 
recover  any  and  all  costs  relating  to  its 
lawsuit  for  such  damages,  including 
reasonable  attorney  and  auditing  fees. 
The  Double  Damages  Statute  considers 
the  use  of  project  assets  or  income 
without  adequate  documentation  as  a 
prima  facie  case  that  the  assets  or 
income  were  used  in  violation  of  the 
Regulatory  Agreement.  ConsequenUy, 
the  Double  Damages  Statute  can  be  used 
to  recover  costs  that  are  not  adequately 
documented  by  the  owner.  HUD  does 
not  have  to  prove  criminal  intent. 
Action  c£m  be  taken  against  any  person 
violating  the  statute  which  owns  a 
project,  as  identified  in  the  Regulatory 
Agreement,  including  but  not  limited  to 
any  stockholder  holding  25  percent  or 
more  interest  of  a  corporation  that  owns 
the  project;  any  beneficial  owner  under 
any  business  or  trust;  any  officer, 
director,  or  partner  of  an  entity  owning 
the  project;  and  any  heir,  assignee, 
successor  in  interest,  or  agent  of  any 
owner. 

The  misuse  of  project  funds  can  also 
be  prosecuted  as  a  criminal  matter 
under  12  U.S.C.  1715z-19.  Under  the 
criminal  statute,  equity  skimming  is 
defined  as  willfully  using  or  authorizing 
"the  use  of  any  part  of  the  rents,  assets, 
proceeds,  income  or  other  funds  derived 
from  the  property  for  any  purpose  other 
than  to  meet  actual  or  necessary 
expense  *   *   *  in  a  period  during  which 
the  mortgage  note  is  in  default  or  the 
project  is  in  a  nonsurplus  cash  position, 
as  defined  by  the  regulatory  agreement. 
*   *   *"  Violation  of  this  provision  is  a 
felony  and  can  be  punished  by  up  to 
five  years  imprisonment  and  fines  up  to 
$500,000. 

HUD's  Anti-Crime  Initiative 

On  Februarv'  4,  1994,  Vice  President 
Gore,  former  HUD  Secretary  Cisneros. 
Attorney  General  Reno,  former  Treasury 
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Secre  ary  Bentsen,  and  former  National 
Drug  Control  Policy  Director  Brown 
annoi  need  "OPERATION  SAFE 
HOM  i!"  in  a  joint  press  conference  at 
the  White  House.  Three  major  types  of 
crime  affecting  HUD  programs  were 
targeti  jd  by  Operation  Safe  Home: 

•  E  juity  skimming  in  multifamily 
insun  d  projects; 

•  V  olent  crime  in  public  and  assisted 
housing;  and 

•  F:  aud  in  the  administration  of 
pubht  housing. 

Implemented  at  HUD  by  the  OIG, 
Operation  Safe  Home  brings  the 
coordmated  resources  and  expertise  of 
federa  ,  State,  and  local  law 
enforc  sment  agencies  to  bear  on  crime 
in  puh  lie  and  assisted  housing. 
Opera  ion  Safe  Home  represents  the 
OIG's  :ommitment  to  focus  resources  on 
comba  ting  areas  of  high  vulnerability 
and  to  hold  such  focus  until  the 
vulnerabilities  are  reduced  to  an 
accept  ible  level — the  primary  mission 
ofHUD'sOIG. 

As  p  art  of  Operation  Safe  Home,  OIG 
has  ini  tiated  an  aggressive  proactive 
effort  1 3  pursue  civil  litigation  and 
crimin  il  prosecution  against  owners  of 
multif;  jnily  housing  projects  who 
misuse  project  operating  funds — the 
equity  skimming  effort.  A  primary 
objecti  /e  of  the  equity  skimming  effort 
is  to  cr  jate  an  enforcement  program  that 
providi  >s  an  effective  deterrent  and 
recovei  y  mechanism  for  the  misuse  of 
incom*  and  assets  at  projects  having 
HUD  ii  isured  mortgages. 

OIG  dentifies  and  pursues,  with  the 
assistaj  ice  of  the  U.S.  Attorneys  and 
HUD  o  ficials,  the  recovery  of  funds 
diverted  from  projects.  Assistant  U.S. 
Attorn*  ys  throughout  the  nation  have 
played  a  significant  role  in  the  success 
realize!  1  by  Operation  Safe  Home  in 
crackin  ^  down  on  equity  skimming  in 
HUD's  lousing  programs.  Funds 
recover  jd  in  this  manner  can  be 
directe(  1  at  improving  living  conditions 
for  the  enants  and  minimizing  financial 
losses  t )  HUD. 
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project  is  in  a  non-surplus  cash 
I  or  is  in  default,  the  following 
would  most  likely  constitute 
skimming: 
Distributions  or  withdrawal  of  cash; 
Rej  ayment  of  advances  made  to  the 
project  )y  the  owner/agent; 

•  Let  ding  funds  to  owners,  partners, 
affiliates  or  the  management  agent; 

•  Pa>  ments  of  principal  and/or 
on  any  secondary  financing 

a  pproved  by  HUD; 
Spl  tting  of  management  fees  with 
proj  jct  owner; 


•  Using  project  funds  to  purchase 
equipment  or  services  not  for  use  by  the 
project; 

•  Paying  more  for  services  and 
supplies  than  could  be  procured  on  the 
open  market; 

•  Payment  of  construction  or 
rehabilitation  costs  from  operations  that 
should  have  been  paid  from  mortgage 
proceeds; 

•  Payments  to  consultants,  attorneys, 
accountants  for  partnership  activities, 
which  are  not  reasonable  and  necessary 
operating  expenses  of  the  project;  and 

•  Pajonents  on  personal  or  other 
business  loans. 

Project  owners  and  management 
agents  need  to  be  aware  of  these 
common  ineligible  expenditures  or 
misuses  of  funds,  and  need  to  avoid 
using  project  funds  in  these  ways. 
Owners  must  remember  that  a  project 
with  a  HUD  insured  mortgage  is  not  like 
other  rental  properties  they  may  own. 
Owners  agree  to  certain  restrictions 
regarding  the  use  of  project  income  and 
assets  before  becoming  involved  with 
HUD  insured  mortgages.  Given  the 
strong  civil  and  criminal  penalties 
which  can  be  imposed  for  such 
violations,  it  is  in  the  best  interest  of  all 
project  owners  and  agents  to  ensure 
adherence  to  the  terms  of  their 
Regulatory  Agreements. 

What  To  Do  if  You  Suspect  Fmud 
Involving  HUD's  Multifamily  Housing 
Programs? 

If  you  have  information  about  the 
misuse  of  project  funds  as  described 
above,  contact  any  of  the  district  offices 
of  the  Office  of  Inspector  General  in 
HUD  listed  below,  or  call  the  OIG 
Hotline  toll  free  at  1-800-347-3735  or 
any  local  HUD  program  office. 

Office  of  Inspector  General  District  Offices 

New  England  (CT,  MA,  ME.  NH,  RI,  VT), 
District  Inspector  General  for  Audit,  (617) 
565-5259,  Special  Agent  in  Charge,  (617) 
565-5293,  Thomas  P.  O'Neill,  Jr.,  Federal 
Bldg.,  10  Causeway  Street,  Boston,  MA 
02222-1092 

New  York/New  Jersey  (NJ,  NY),  District 
Inspector  General  for  Audit,  (212)  264- 
8000,  Special  Agent  in  Charge,  (212)  264- 
8062,  26  Federal  Plaza,  Suite  3430,  New 
York,  NY  10278-0068 

Mid  Atlantic  (DE,  MD,  PA,  VA,  VW),  District 
Inspector  General  for  Audit,  (215)  656- 
3401,  Special  Agent  in  Charge,  (215)  656- 
3410,  The  Wanamaker  Bldg.,  100  Penn 
Square  East.  Philadelphia,  PA  19107-3390 

Southeast/Caribbean  AL,  FL,  GA,  KY,  MS, 
NC.  PR,  SC,  TN),  District  Inspector  General 
for  Audit.  (404)  331-3369,  Special  Agent  in 
Charge,  (404)  331-5159,  Richard  B.  Russell 
Federal  Bldg.,  75  Spring  Street,  S.W., 
Atlanta.  GA  30303-3388 

Midwest  (IL,  IN,  MI,  MN,  OH,  WI),  DisU'ict 
Inspector  General  for  Audit,  (312)  353- 


7832,  Special  Agent  in  Charge,  (312)  353- 
4196.  Ralph  H.  Metcalf  Federal  Bldg.,  77 
West  Jackson  Blvd.,  Chicago,  IL  60604- 
3507 
Southwest  (AR,  LA,  NM,  OK,  TX),  District 
Inspector  General  for  Audit,  (817)  978- 

9309.  Special  Agent  in  Charge,  (817)  978- 

9310,  P.O.  Box  2905,  1600  Trockmorton, 
Fort  Worth,  TX  76113-2905 

Great  Plains  (lA,  KS,  MO,  NE),  District 
Inspector  General  for  Audit,  (913)  551- 
5871,  Special  Agent  in  Charge,  (913)  551- 
5866,  Gateway  Tower  II,  5th  Floor,  400 
State  Avenue,  Kansas  City,  KS  66101-2406 

Rocky  Mountains  (CO,  MT,  ND,  SD,  UT, 
WY),  District  Inspector  General  for  Audit, 
(303)  672-5452,  Special  Agent  in  Charge, 
(303)  672-5449.  First  Interstate  Tower 
North,  633  Seventeenth  Street,  Denver,  CO 
08202-3607 

Pacific/Hawaii  (AZ,  CA,  HI,  NV),  District 
Inspector  General  for  Audit,  (415)  436- 
8101,  Special  Agent  in  Charge,  (415)  436- 
8108,  450  Golden  Gate  Avenue,  P.  O.  Box 
36003,  San  Francisco,  CA  94102-3348 

Northwest/Alaska  (AK,  ID,  OR,  WA),  District 
Inspector  General  for  Audit,  (206)  220- 
5360,  Special  Agent  in  Charge,  (206)  220- 
5380.  Seattle  Federal  Office  Bldg.,  909  1st 
Avenue,  Suite  200,  Seattle,  WA  98101- 
1000 

Capital  Office  (DC),  DisU-ict  Inspector  General 
for  Audit,  (202)  708-2650,  Special  Agent  in 
Charge,  (202)  708-0387,  451  7th  Street, 
S.W.,  Room  8256,  Washington,  DC  20410- 
4500 

Dated:  March  29,  1999. 
Susan  Gaffiiey, 

Inspector  General. 

[FR  Doc.  99-11061  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4210-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Comprehensive 
Conservation  Plan  and  Environmental 
Assessment  for  Fort  Niobrara  National 
Wildlife  Refuge  and  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  for 
Valentine  National  Wildlife  Refuge, 
Valentine,  NE 

agency:  Fish  and  Wildlife  Service, 

interior. 

ACTION:  Notice  of  availability 


SUMMARY:  Pursuant  to  the  Refuge 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
Fort  Niobrara  National  Wildlife  Refuge 
Draft  Comprehensive  Conservation  Plan 
and  Envfronmental  Assessment  and  the 
Valentine  National  Wildlife  Refuge  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment.  These  Plans 
describes  how  the  FWS  intends  to 
manage  both  the  Fort  Niobrara  and 
Valentine  NWRs  for  the  next  10-15 
years. 
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ADDRESSES:  A  copy  of  either  of  the  Plans 
may  be  obtained  by  writing  to  U.S.  Fish 
and  Wildlife  Service,  Fort  Niobrara/ 
Valentine  NWR  Complex,  HC  14,  Box 
67,  Valentine,  NE  69201. 

The  Plans  can  also  be  obtained 
electronically  through  the  U.S.  Fish  and 
Wildlife  Service  Region  6  Land 
Acquisition  and  Refuge  Planning 
HomePage.  The  internet  address  to 
access  the  Plans  is  as  follows:  http:// 
vvrww.r6.fws.gov/larp.  Follow  the  link  to 
"CCP  Status  in  Region  6,"  click  on 
Nebraska  on  the  Region  6  map,  anc^look 
under  the  "Status"  column  for  links  to 
both  the  Fort  Niobrara  and  Valentine 
Draft  CCPs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernardo  Garza,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486  DFC,  Denver, 
CO  80225,  303/236-8145  extension  634; 
fax  303/236-4792. 
SUPPLEMENTARY  INFORMATION:  Fort 
Niobrara  and  Valentine  NWRs  are 
located  in  north  central  Nebraska.  These 
Plans  and  their  supporting  docimients 
outline  a  vision  for  the  management  of 
each  of  these  Refuges  and  specify  how 
the  largest  contiguous  block  of  federally 
owned  Nebraska  Sandhills  grass- 
stabilized  region  can  be  managed  to 
conserve  indigenous  wildlife  and 
provide  enjoyment  to  people. 
Opportunities  for  compatible  wildlife- 
dependent  recreation  will  continue  to 
be  provided. 

The  comment  period  for  these 
docimients  will  be  60  days  from  the  date 
of  this  notice.  All  comments  need  to  be 
addressed  to:  Bernardo  Garza,  Fish  and 
Wildlife  Biologist,  Land  Acquisition  and 
Refuge  Planning,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486  DFC,  Denver, 
Colorado  80225. 

Dated:  April  28, 1999. 
Ralph  O.  M orgenweck. 

Regional  Director,  Denver,  Colorado. 

[FR  Doc.  99-11099  Filed  5-3-99;  8:45  am] 

8ILUNG  CODE  4310-55-M 


DEPARTMENT  OF  INTERIOR 

Geological  Survey 

Notice  of  Proposed  Cooperative 
Research  and  Development  Agreement 
(CRADA)  Negotiations  Under  the 
Technology  Transfer  Act  of  1986 

summary:  The  United  States  Geological 
Survey  (USGS)  is  contemplating 
entering  into  a  CRADA  with  AQUI-S 
New  Zealand  LTD  to  seek  U.S.  Food  and 
Drug  Administration  approval  of  the 
fish  anesthetic  AQUI-S  for  use  in  public 
acquaculture,  fisheries  management, 
and  for  use  on  conmiercially  produced 
Atlantic  salmon. 


Inquires:  Information  on  the  proposed 
CRADA  is  available  to  the  public  upon 
request  at  the  address  below.  If  any 
other  parties  are  interested  in  similar 
activities  with  the  USGS,  please  contact: 
William  H.  Gingerich,  2630  Fanta  Reed 
Road,  La  Crosse,  Wisconsin  54603; 
Telephone:  608-783-6451;  Internet: 

"bill gringerich@usgs.gov". 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  to  meet  the  USGS  requirement 

stipulated  in  the  Survey  Manual. 

Susan  Haseltine, 

Associate  Chief  Biologist  for  Science. 

Biological  Resources  Division. 

(FR  Doc.  99-11153  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4310-47-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

San  Carlos  Irrigation  Project — Power 
Division,  Arizona  Power  Rate 
Adjustment 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Proposed  Rate 

Adjustment. 

summary:  The  Bureau  of  hidian  Affairs 
(BIA)  proposes  to  adjust  the  electric 
power  rates  for  operating  and 
maintaining  the  Power  Division  of  San 
Carlos  Irrigation  Project  (SCIP/PD). 
DATES:  Comments  must  be  submitted  on 
or  before  June  3,  1999. 
ADDRESSES:  Written  comments  on  rate 
adjustments  should  be  sent  to:  Assistant 
Secretary — Indian  Affairs,  Attn:  Branch 
of  Irrigation  and  Power,  MS-4513-MIB, 
Code  210,  1849  C  Street,  NW, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Nordwall,  Area  Director,  Bureau 
of  Indian  Affairs,  Phoenix  Area  Office, 
P.O.  Box  10,  Phoenix,  AZ  85001; 
Telephone  602-379-6956. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301;  the  Act  of  August  7,  1946, 
c.  802,  Section  3  (60  Stat.  895;  25  U.S.C. 
385c);  the  Act  of  May  25,  1948  (62  Stat. 
269);  and  the  Act. of  December  23,  1981, 
section  112  (95  Stat.  1404).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.1  A  and 
Memorandum  dated  January  25,  1994, 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

The  SCIP/PD  has  taken  the  steps 
necessary  to  reduce  the  contract 


demand  in  the  power  supply  contract 
between  the  Bureau  of  Indian  Affairs,  on 
behalf  of  SCIP/PD,  and  the  Arizona 
Public  Service  Company.  This  action 
has  resulted  in  a  savings  in  purchased 
power  costs  as  of  June  1,  1998.  This 
savings  is  proposed  to  be  passed  on  in 
an  adjustment  to  the  Schedule  No.  2 — 
General  Rate  schedule. 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  this  proposed  rate 
adjustment  meets  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Executive  Order  12866 

This  proposed  rate  adjustment  is  not 
a  significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  proposed  rate  making  is  not  a 
rule  for  the  purposes  of  the  Regulatory 
Flexibility  Act  because  it  is  "a  rule  of 
particular  applicability  relating  to 
rates."  5  U.S.C.  §601(2). 

Executive  Order  12630 

The  Department  has  determined  that 
this  proposed  rate  adjustment  does  not 
have  significant  "taking"  implications. 

Executive  Order  12612 

The  Department  has  determined  that 
this  proposed  rate  adjustment  does  not 
have  significant  Federalism  effects 
because  it  pertains  solely  to  Federal- 
tribal  relations  and  will  not  interfere 
with  the  roles,  rights,  and 
responsibilities  of  states. 

NEPA  Compliance 

The  Department  has  determined  that 
this  proposed  rate  adjustment  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rate  adjustment  does 
not  contain  collections  of  information 
requiring  approval  imder  the  Paperwork 
Reduction  Act  of  1995. 

Unfunded  Mandates  Act  of  1995 

This  proposed  rate  adjustment 
imposes  no  unfunded  mandates  ou  any 
governmental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 
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Rate  A(  tjustment 

The  f  allowing  illustrates  the  impact  of 
the  pro  )osed  rate  adjustment: 

Present  Rate 

Rate  Sc  ledule  No. 2 — General  Rate 

(A)  A  oplication  of  Schedule.  This 
schedu  B  applies  to  single  and  three 
phase  e  ectric  service  for  all  purposes 
except  residences  and  small,  non- 
commei  cial  users.  Unless  specifically 
permitted  by  the  contract,  use  must  be 
limited  to  the  customer's  premises  and 
the  poM  er  supplied  must  not  be  resold. 
If  more  than  one  meter  is  required  by 
the  cusi  omer's  installation  or  for  the 
custom(fr's  convenience,  bills  will  be 
indeper  dently  calculated  for  each 
meter 

(B) 

(1) 
the  first 
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the  nexi 
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Minimum  Bill.  The  minimum  bill 
.63  per  month  per  kilowatt  of 
(Remand,  except  where  the 
's  requirements  are  of  a 
y  recurring  seasonal  natiire. 
minimum  monthly  bill  will 
ifore  than  an  amount  sufficient 
the  toted  charges  for  the  twelve 
moiths  ending  with  the  current 
qual  to  twelve  times  the  highest 
minimum  computed  for  the 
twelve-month  period.  However,  no 
billing  will  be  less  than  $13.00. 
C(intract  Demand.  Each  contract 
or  over  will  state  the  number 
kilowatts  which  the  customer  expects 
and  desires  to  have  reserved 
s  ;rvice.  This  quantity  is  called 
contract  demand. 
Aatual  Demand.  The  actual 
any  month  will  be  the 
unount  of  power  used  during 
of  15  consecutive  minutes 
average  is  the  greatest  for  the 
determined  by  suitable  meters, 
meters  are  unavailable,  the  actual 
will  be  the  cormected  load  or 
ion  of  the  connected  load  as 
Proj((ct  Engineer  may  determine  to 
(ipriate  based  on  available 
formation  as  to  the  customer's  use  of 
lights,  appliances,  and 
,  or  from  checking  meters. 
(Fj  BiUing  Demand.  The  billing 
demand] for  a  month  will  be  the  contract 


demand  or  the  actual  demand  for  the 
month,  whichever  is  greater. 

(G)  Purchased  Power  Adjustment.  An 
adjustment  will  be  added  for  each 
kilowatt-hour  used  equal  to  the 
estimated  purchased  power  adjustment 
(rounded  to  the  nearest  $0.0001)  paid  by 
the  Project  to  the  Project's  power 
suppliers. 

Proposed  Rate 

Rate  Schedule  No.  2 — General  Rate 

(A)  Application  of  Schedule. 
Unchanged  from  present. 

(B)  Monthly  Rate. 

(1)  $12.00  minimum  which  includes 
the  first  50  kilowatt-hours. 

(2)  15.00  cents  per  kilowatt-hour  for 
the  next  350  kilowatt-hours 

(3)  9.0  cents  per  kilowatt-hour  for  the 
next  600  kilowatt-hours. 

(4)  6.0  cents  per  kilowatt-hour  for  the 
next  9,000  kilowatt-hours. 

(5)  Additional  kilowatt-hours  at  4.60 
cents  per  kilowatt-hour,  less  a  credit  of 
0.7  cents  per  kilowatt-hour  above  200 
times  the  billing  demand  (50KW 
minimum). 

(C)  Minimum  Bill.  The  minimum  bill 
will  be  $2.14  per  month  per  kilowatt  of 
billing  demand,  except  where  the 
customer's  requirements  are  of  a 
distinctly  recurring  seasonal  nature. 
Then  the  minimum  monthly  bill  will 
not  be  more  than  an  amount  sufficient 
to  make  the  total  charges  for  the  twelve 
(12)  months  ending  with  the  current 
month  equal  to  twelve  times  the  highest 
monthly  minimum  computed  for  the 
same  twelve-month  period.  However,  no 
monthly  billing  will  be  less  than  $12.00. 

(D)  Contract  Demand.  Unchanged 
from  present. 

(E)  Actual  Demand.  Unchanged  from 
present. 

(F)  Billing  Demand.  Unchanged  from 
present. 

(G)  Purchased  Power  Adjustment. 
Unchanged  from  present. 

Dated:  April  27,  1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc.  99-11183  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

Alaska;  Alaska  Native  Claims 
Selection 

[AK-^2-141(M)0-P  and  AA-8096-03] 

In  accordance  with  Departmental 
regulations  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 


14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971, 
(ANCSA),  43  U.S.C.  1601,  1613(e),  will 
be  issued  to  Chugach  Alaska 
Corporation  for  approximately  42,670 
acres.  The  lands  involved  are  in  the 
vicinity  of  Bremner  River,  Alaska. 

Copper  River  Meridian,  Alaska 

T.  9S.,R.  2E.. 
T.  12S.,R.  4E., 
T.  10S.,R.  6E., 
T.  8  S.,  R.  3  E., 
T.  10S.,R.  5E., 
T.  10  S.,  R.  7  E., 
T.  10'S.,R.  4E., 
T.  12S..R.  5E., 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decisions  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  shall  have  until  June  3,  1999 
to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Christine  Sitbon, 

Land  Law  Examiner.  Branch  of  ANCSA 
Adjudication. 

(FR  Doc.  99-11103  Filed  5-3-99;  8:45  am] 

BILLING  CODE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-030-1310-01] 

Emergency  Closure  of  the  Bennett 
Ranch  3-d  Seismic  Project  Area  To  Off- 
road  Travel,  Otero  County,  New  Mexico 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Emergency  Closin-e. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  the  Las  Cruces 
Field  Office  is  implementing  emergency 
closure  of  the  area  that  was  recently  the 
site  of  the  Bennett  Ranch  3-d  Seismic 
Project.  Off-road  vehicle  use  is  limited 
to  designated  roads  and  trails  except  for 
administrative  purposes.  This  closiu-e 
extends  to  both  motorized  and  non- 


Federal  Register/ Vol.  64,  No.  85 /Tuesday,  May  4,  1999 /Notices 


23855 


motorized  vehicles.  This  action  is  taken 
to  aid  in  the  recovery  of  vegetation  from 
the  impacts  of  a  recently  completed  3- 
d  Seismic  Project  which  left  many 
tracks  of  mashed  vegetation  in  the 
grassland.  There  is  concern  that  future 
treiffic  could  follow  these  tracks, 
damaging  the  grassland  and  creating 
undesired  new  roads.  The  authority  for 
this  emergency  closure  is  43  CFR 
8364.1:  Closure  and  Restriction  Orders. 
The  following  public  land  is  affected  by 
the  closure: 

T.  25S..R.  12  E., 

Sees.  33  through  36. 
T.  25S.,R.  13  E., 

Sec.  31. 
T.  26S.,R.  12  E., 

Sees.  1,  3,  4,  9  through  15,  21  through  28 
and  33  through  35. 
T.  26S..R.  13  E., 

Sees.  6.  7,  18,  19.  30  and  31. 

DATES:  This  closure  is  effective  April  9, 
1 999  and  shall  remain  in  effect  until 
rescinded  or  modified  by  the  authorized 
officer.  This  closiue  will  be  rescinded 
once  the  vegetation  has  substantially 
recovered  from  the  impacts  of  the 
seismic  project. 

ADDRESSES:  Copies  of  this  closure  order 
and  maps  showing  the  location  of  the 
area  are  available  from  the  Las  Cruces 
Field  Office,  1800  Marquess,  Las  Cruces, 
New  Mexico,  88005  diu-ing  normal 
business  hours,  Monday  through  Friday, 
7:45  a.m.  to  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Jentgen,  Geologist,  at  the 
address  above  or  call  (505)  525-4351. 
SUPPLEMENTARY  INFORMATION:  Violations 
of  this  closure  are  punishable  by  fines 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  1  year. 

The  Bennett  Ranch  3-d  Seismic 
Project  was  conducted  by  Geco-Prakla 
between  March  20  and  April  8,  1999. 
The  project  included  a  limited  amount 
of  off-road  travel  by  large  vibrator 
buggies  and  support  vehicles  along 
designated  lines  of  travel.  This  off-road 
travel  was  restricted  to  only  that  which 
was  absolutely  necessary  to  meet  the 
objectives  of  normal  3-d  seismic 
exploration  for  oil  and  gas.  The  off-road 
vehicles^used  on  this  project  were  all 
equipped  with  oversize  low  pressure 
tires  to  minimize  impacts  to  soil  and 
vegetation. 

This  off-road  travel  has  left  linear 
tracks  of  mashed  vegetation  which  are 
expected  to  recover  completely  after 
seasonal  summer  rainfall.  However, 
these  tracks  are  attractive  pathways  for 
additional  traffic  in  an  area  where  few 
roads  exist.  To  prevent  the  creation  of 
new  and  undesired  roads  on  these 
tracks  and  to  prevent  long-term  damage 
to  the  vegetation,  it  is  essential  that  no 


additional  off-road  traffic  follow  these 
tracks  giving  the  vegetation  an 
opportimity  to  recover.  Geco-Prakla  will 
post  signs  along  all  roads  entering  the 
closure  to  inform  drivers  of  this 
restriction.  The  tracks  will  be  monitored 
by  the  BLM  to  determine  when  recovery 
is  sufficient  to  rescind  this  closure. 

Dated:  April  28,  1999. 
Linda  S.  C.  Rundell, 
Field  Manager,  Las  Cruces. 
[FR  Doc.  99-11102  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  43ia-VC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[(CA-610-5101-01-B109)  CACA-40467] 

Cadiz  Groundwater  Storage  and  Dry- 
Year  Supply  Program  Proposed 
Pipeline  and  California  Desert 
Conservation  Area  Plan  Amendment, 
San  Bernardino  County,  CA 

agency:  Bureau  of  Land  Management, 

California  Desert  District,  Needles  Field 

Office. 

action:  Notice  of  Public  Meeting  and 

extension  of  comment  period. 

summary:  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  in  cooperation  with  The 
Metropolitan  Water  District  of  Southern 
California  (MWD)  will  conduct  a  public 
meeting  to  discuss  and  solicit  public 
input  concerning  a  proposed  Cadiz 
Water  Storage  and  Dry- Year  Supply 
Program  (Project)  and  a  plan 
amendment  to  the  California  Desert 
Conservation  Area  (CDCA)  Plan.  The 
public  meeting  will  be  held  on  May  10, 
1999,  beginning  at  6:00  p.m.  in  the 
Needles  City  Council  Chambers,  1111 
Bailey  Avenue,  Needles,  California.  A 
Notice  of  Intent  to  prepare  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  the  proposed  project  on  Federal  and 
private  lands  in  the  Mojave  Desert 
Region  of  San  Bernardino  County, 
California,  was  published  March  1, 
1999,  in  the  Federal  Register  Vol.  64, 
No.  39,  Page  10011.  The  deadline  to 
provide  comments  concerning  the  scope 
of  analysis  of  die  draft  EIS/EIR  is 
extended  from  March  31,  1999,  to  May 
24,  1999. 

SUPPLEMENTARY  INFORMATION:  The 
project  proponents  are  MWD  and  Cadiz, 
Inc.  (CI).  The  Project  would  consist  of: 
(1)  A  proposed  right-of-way  for  the 
construction  and  operation  of  a  six-foot 
diameter  pipeline  from  MWD's  Iron 
Mountain  Pumping  Plant  on  the 
Colorado  River  Aqueduct  (CRA)  to  CI's 


property  in  the  Cadiz/Fenner  area, 
approximately  35  miles  to  the  northeast; 
(2)  pumping  of  CRA  water  supplies  to 
the  Cadiz/Fenner  area  including  the 
possible  need  to  modify  a  pump  at  the 
Iron  Moimtain  Pumping  Plant;  (3) 
construction  and  operation  of  a  series  of 
spreading  basins  (approximately  200- 
300  acres)  to  recharge  the  groundwater 
aquifer  via  infiltration  at  the  Cadiz/ 
Fenner  area,  and  (4)  construction  and 
operation  of  a  well  field  for  extraction 
of  groundwater  in  the  Cadiz/Fenner 
area.  Three  alternative  Project 
configurations  are  currently  being 
considered,  along  with  the  No  Project 
alternative.  An  open  aqueduct  along  a 
portion  of  the  alignment  in  lieu  of  an 
underground  pipeline  may  also  be 
considered.  The  BLM  will  be  asked  to 
issue  right-of-way  permits  for  the 
construction  of  portions  of  the  water 
conveyance  facility  and  other  facilities 
which  are  proposed  to  occupy  Federal 
lands.  All  three  alternative  Project 
configurations  involve  lands  currently 
managed  by  BLM. 

The  proposed  action  wrill  also  include 
a  proposed  plan  amendment  to  the 
California  Desert  Conservation  Area 
Plan.  The  proposed  project  pipeline 
alignment  alternatives  are  outside  of 
established  Planning  Corridors  and 
contingent  corridors  identified  in  the 
CDCA  Plan.  The  CDCA  Plan  allows  die 
designation  of  corridors  which  address 
certain  types  of  utility  facilities, 
including  all  pipelines  with  diameters 
greater  than  12  inches  and  major 
aqueducts  or  canals  for  interbasin 
transfers  of  water.  The  CDCA  Plan 
allows  utility  needs  which  do  not 
conform  to  established  corridors  to  be 
processed  by  means  of  a  Plan 
Amendment  in  conjunction  with 
necessary  permit  hearings  required  by 
other  agencies. 

The  proposed  project  begins  near  the 
MWD  Iron  Moimtain  Pumping  Plant  in 
southeast  San  Bernardino  County.  The 
proposed  35-mile  pipeline  alignment 
would  be  north  to  the  Cadiz  area.  The 
aquifer  system  which  underlies  a 
portion  of  the  Project  area,  located  in 
the  Cadiz  and  Fenner  valleys  ("Cadiz/ 
Fenner  area")  has  been  identified  as  a 
potential  site  for  underground  storage  of 
Colorado  River  water.  This  water  would 
be  delivered  to  the  Cadiz/Fenner  area 
west  of  the  Ship  Mountains  from  the 
CRA  by  way  of  an  underground  pipeline 
or  aqueduct.  The  stored  Colorado  River 
water  would  be  subsequently 
withdrawn  when  needed  and  returned 
to  the  CRA  via  the  pipeline  or  aqueduct 
to  meet  MWD's  water  supply  needs.  In 
addition,  indigenous  groundwater  in  the 
area  of  the  stored  water  would  also  be 
pumped  and  transferred  utilizing  the 
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same  fa  cilities.  The  Project  would  have 
a  term  of  50  years  and  would  then  be 
reclaimed.  MWD  supplies  supplemental 
import(  (d  water  from  the  State  Water 
Project  and  the  Colorado  River  to  its 
member  agencies  in  Riverside,  San 
Diego.  San  Bernardino,  Orange,  Los 
Angeleii  and  Ventura  Counties. 
DATES:  /Vritten  comments  are  requested 
concen  ling  the  scope  of  the  proposed 
project.  Comments  must  be  received  on 
or  befoie  May  24.  1999.  It  is  important 
that  the  se  interested  in  the  management 
of  the  BLM  properties  within  the  Project 
area  pn  vide  input  at  this  time.  A  Notice 
of  Aval  ability  will  be  published  when 
the  join  t  Draft  EIS/EIR  is  available  for 
public  leview. 

AODRES$ES:  Please  submit  comments  in 
writingjto  James  Williams,  Supervisory 
Realty  Specialist,  Bureau  of  Land 
Management,  California  Desert  District, 
6221  Box  Springs  Boulevard,  Riverside. 
Califoniia.  92507,  (909)  697-5390. 
FOR  FUBTHER  INFORMATION  CONTACT: 
James  V  Williams  at  the  above  address. 


Dated: 
George 

Acting 
[FRDoc 

BILLING 


April  27,  1999. 
lyieckfessel, 
iManager. 
99-11104  Filed  5-3-99;  8:45  am] 

43ia-4<MJ 


CODE 


DEPAR  PMENT  OF  THE  irfTERIOR 
Bureau  |of  Land  Management 

(UT-942|l  430-01;  UTU  76746) 

Public  lland  Order  No.  7388;  Partial 
Revoca  ion  of  Executive  Order  Dated 
July  2, '  910;  Utah 


agency: 

Interior 
ACTION: 


an 

80  acres 

the 

Power 

w 

revocation 


exchang  s 
to  surfaqe 
rights 
tempori 


been  an( 

leasing, 

provisions 

Restorati 

Energy 

concurred 


Bureau  of  Land  Management, 
'ublic  land  order. 


SUMMARV:  This  order  partially  revokes 
Executive  order  insofar  as  it  affects 
of  public  land  withdrawn  for 
Bur^u  of  Land  Management's 

Classification  No.  34.  The 
ithdraival  is  no  longer  needed,  and  the 
is  necessary  to  facilitate  a 
pending  statewide  assembled  land 

This  action  will  open  the  land 
entry  subject  to  valid  existing 
for  24.27  acres  that  are 
closed  to  raining  due  to  the 
pending]  land  exchange,  the  land  has 
will  remain  open  to  mineral 
uid  to  mining  under  the 

of  the  Mining  Claims  Rights 
on  Act  of  1955.  The  Federal 
I  egulatory  Commission  has 
with  this  action. 


E  iccept 


a  rily  i 


EFFECTIVE  DATE:  June  3,  1999. 

FOR  FUR'  HER  INFORMATION  CONTACT: 

Mary  voi  Koch,  BLM  Moab  Field  Office, 


82  East  Dogwood  Avenue,  Moab,  Utah 
84532,435-259-2128. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  July  2, 
1910,  which  established  Power  Site 
Classification  No.  34,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Salt  Lake  Meridian 

T.  23  S.,  R.  24  E., 
Sec.  8,  NV2SWV4. 

The  area  described  contains  80  acres  in 
Grand  Coimty. 

2.  At  10  a.m.  on  June  3,  1999,  the  land 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.,  Jime  3, 
1999,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shcill  be  considered 
in  the  order  of  filing. 

3.  The  land  has  been  open  to  mining 
under  the  provisions  of  the  Mining 
Claims  Rights  Restoration  Act  of  1955, 
30  U.S.C.  621  (1994).  However,  since 
this  act  applies  only  to  land  withdrawn 
for  power  purposes,  the  provisions  of 
the  act  are  no  longer  applicable. 

Dated:  April  29,  1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  99-11185  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-034-99-1 220-00] 

Designation  Order;  Notice  of  Overnight 
Camping  Closure  Within  the  BLM 
Gunnison  Forks  Wildlife  Area  and 
Implementation  of  Motorized  Vehicle 
Use  Restrictions  at  the  Gunnison 
Forks  and  on  Newly  Acquired  Public 
Lands  in  Delta  County,  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Montrose  District,  Uncompahgre  Field 
Office,  Montrose  Colorado. 

ACTION:  Notice;  camping  closure  on 
public  lands  administered  by  the 
Bureau  of  Land  Management  in  the 
Gunnison  Forks  Wildlife  Management 
Area  and  the  implementation  of 
motorized  vehicle  use  restrictions  in  the 
Gunnison  Forks  area  and  on  the  newly 


acquired  public  lands  resulting  from  the 
Tri-State  acquisition  of  February  1999. 

SUMMARY:  Notice  is  given  that  overnight 
Ccimping  is  prohibited  on  all  BLM 
Public  Lands  within  the  Gunnison  Forks 
Wildlife  Management  Area  located  at 
the  confluence  of  the  Gunnison  River 
and  North  Fork  of  the  Gunnison  River 
and  all  public  lands  north  of  the 
Gunnison  River  between  the  Towns  of 
Austin  and  Lazear.  In  addition,  no 
overnight  parking  is  permitted  on  the 
gravel  bar  adjacent  to  the  Gunnison 
River  and  North  Fork  River  at  the  Forks. 
Vehicles  which  park  on  the  site  for  day 
use  may  not  block  the  access  to  the 
river.  All  motorized  use  in  the  Forks 
areas  is  restricted  to  designated  routes 
as  indicated  by  signs.  Notice  is  also 
given  that  motorized  vehicle  use  on  all 
newly  acquired  public  lands  resulting 
from  the  Tri-State  land  acquisition 
(February,  1999)  is  hereby  restricted  to 
existing  roads  and  trails;  no  off-road 
travel  is  allowed. 
DATES:  The  camping  closure  and 
motorized  vehicle  restriction  are 
effective  immediately  and  will  remain 
in  effect  imtil  such  time  that  the 
Uncompahgre  Basin  Resource 
Management  Plan  and/or  the  Gunnison 
Gorge  Recreation  Management  Area 
Plan  is  amended  or  revised. 
SUPPLEMENTARY  INFORMATION:  This 
closure  is  established  to  assist  the 
Bureau  of  Land  Mfuiagement  in 
reducing  problems  associated  with 
vehicle  and  camping  use  in  the 
Gunnison  Forks  Wildlife  Management 
area  and  in  those  areas  adjacent  to  the 
area.  The  camping  closure  is  necessary 
to  prevent  excessive  impacts  to  soil, 
vegetation  and  other  resources  caused 
by  long-term  camping  and  inappropriate 
vehicle  use. 

The  restriction  of  motorized  vehicle 
use  to  existing  roads  and  trails  in  the 
newly  acquired  public  lands  is  needed 
to  prevent  any  resource  impacts  or 
damage  which  might  be  caused  by  off- 
road  vehicle  use.  "These  lands  contain 
significant  scenic,  recreational, 
watershed,  geologic,  wildlife,  cultural, 
and  other  resources,  including  potential 
habitat  for  critical  and/or  threatened 
and  endangered  species  which  require 
protection  from  unrestricted  motorized 
use. 

The  camping  closure  and  vehicle 
restrictions  on  the  newly  acquired 
public  lands  are  consistent  with  the 
Uncompahgre  Basin  Resource 
Management  Plan  (1998),  the  Guimison 
Gorge  Recreation  Area  Management 
Plan  (1985),  and  the  Gunnison  Forks 
Habitat  Management  Plan  (1981). 

CFR  Tide  43,  Chapter  II,  Part  8360, 
Subpart  8364.1  and  Part  8340,  Subpart 
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8341.2  provide  BLM  authority  for  tlie 
camping  closure  and  off-road  vehicle 
use  restrictions. 

8360.0-7    Penalties:  Violations  of 
any  regulations  in  these  subparts  by  a 
member  of  the  public  axe  punishable  by 
a  fine  not  to  exceed  $1,000  and/ or 
imprisonment  not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION:  A  map  of  the 
newly  acquired  public  lands  referred  to 
in  this  notice  and  additional 
information  concerning  this  closure  and 
motorized  vehicle  restrictions  may  be 
obtained  from  Karen  Tucker,  Recreation 
Planner,  Uncompahgre  Field  Office, 
2505  South  Townsend  Ave.,  Montrose 
Colorado  80401,  (970)  240-5309. 

Dated:  April  28,  1999. 
James  Sazama, 

Acting  Uncompahgre  Field  Office  Manager. 
[FR  Doc.  99-11101  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4310->JB-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-034-99-1 220-00]      , 

Designation  Order;  Notice  of  the 
Implementation  of  User  Fees  in  the 
Gunnison  Gorge  in  Montrose  and  Delta 
Counties,  CO 

AGENCY:  Bureau  of  Land  Management, 
Uncompahgre  Field  Office,  Montrose, 
Colorado. 

ACTION:  Notice:  Implementation  of  day 
and  overnight  user  fees  on  public  lands 
administered  by  the  Bureau  of  Land 
Management  within  the  Gunnison  Gorge 
Wilderness  Study  Area  and  Recreation 
Area. 

SUMMARY:  Notice  is  hereby  given  that 
day  use  and  overnight  user  fees  are 
being  charged  for  all  private  and 
commercial  users,»16  years  of  age  and 
older,  within  the  Gunnison  Gorge  river 
canyon  from  the  downstream  boimdary 
of  the  Black  Canyon  of  the  Gunnison 
National  Monument  down  to,  but  not 
including  the  Smith  Fork  confluence  (10 
miles  downstream  of  the  Chukar  boater 
put-in).  There  is  no  charge  for  private 
walk-in  fishing  or  camping  in  die  river 
canyon  below  the  Smidi  Fork.  Visitors 
that  use  the  jet  boat,  raft  rental  and/or 
guide  services  of  the  Gunnison  River 
Pleasiu-e  Park  in  the  four-mile  section  of 
the  Gunnison  River  between  the  North 
Fork  and  Smith  Fork  confluences  will 
also  be  charged  user  fees. 

Fees  for  day  use  are  set  at  $3.00  per 
person  and  overnight  use  fees  are  set  at 
$5.00  per  person  per  day  (i.e.,  $10  for 
one  night  camping;  $15  for  two  nights, 
and  $20  for  three  nights  camping).  An 


annual  Gunnison  Gorge  pass  for  day  use 
only  is  available  for  $15  per  person. 
Golden  Age,  Golden  Eagle,  or  Golden 
Access  Passes  or  other  similar  entrance 
passes  cannot  be  applied  to  user  fees. 
DATES:  The  implementation  of  user  fees 
is  effective  immediately  for  the  areas 
described  above. 

SUPPLEMENTARY  INFORMATION:  Fees  will 
be  collected  on  site  via  a  self-issuing  3- 
part  permit  form,  at  the  Chukar, 
Duncan.  Bobcat,  and  Ute  Trailheads. 
Visitors  are  instructed  to  fill  out  use 
information  on  the  form,  deposit  their 
fees  in  the  fee  tube  located  at  the 
trailhead  and  carry  a  copy  of  the  fee 
receipt  with  them  while  in  the  Gorge  as 
proof  of  payment.  An  additional  copy  of 
the  fee  receipt  is  to  be  left  on  visitors' 
vehicles  at  the  trailhead. 

All  visitors  to  the  Guimison  Gorge  are 
also  required  to  sign  the  visitor 
registration  sheets  located  at  the 
trailheads  or  the  Chukar  put-in.  Visitors 
who  intend  on  camping  within  the  river 
corridor  must  also  sign-in  for  a 
designated  campsite  on  the  registration 
sheet,  following  the  directions  for  boater 
or  walk-in  sites  provided  at  the 
trailhead  or  in  the  user  brochure. 

Visitors  under  the  age  of  16  years  are 
exempt  from  paying  fees,  but  must  be 
signed-in  on  die  register.  Commercial 
guides  are  exempt  from  paying  user  fees 
only  when  they  are  on  official  duty  with 
their  respective  companies  in  the  Gorge. 
Golden  Eagle,  Age,  and  Access 
Passports  apply  only  to  entrance  fees  at 
designated  areas  and  cannot  be  used  to 
cover  user  or  impact  fees  such  as  those 
imposed  in  the  Gorge.  National  passes 
or  other  similar  recreation  discount 
cards  are  also  not  accepted  for  payment 
of  user  fees.  The  Gunnison  Gorge 
Aimual  Day  Use  Pass  applies  only  to 
day  use  and  cannot  be  applied  towards 
overnight  user  fees.  Noncompliance 
with  fee  regulations,  registration 
requirements,  and/or  other  user 
regulations  of  the  Gimnison  Gorge  may 
result  in  fines  up  to  $1,000  and/ or 
imprisonment  up  to  12  months  and 
possibly,  additional  civil  action. 

Additional  Information:  In  1996,  to 
address  increasing  visitor  use  and 
impacts  on  the  public  lands  and 
declining  federal  budgets  for  recreation, 
Congress  directed  the  U.S.  Department 
of  the  Interior  to  implement  the 
Recreation  Fee  Demonstration  Program 
for  three  of  its  agencies,  the  BLM,  the 
National  Park  Service,  and  the  U.S.  Fish 
and  Wildlife  Service.  The  intent  of  the 
program  is  to  help  spread  some  of  the 
costs  for  managing  these  lands  among 
those  who  use  them.  The  Gunnison 
Gorge  is  one  of  the  original  BLM  fee 
demonstration  pilot  sites.  The  site  was 


specifically  chosen  to  test  BLM's  ability 
to  collect  fees  and  user  acceptance  of 
fees  in  a  remote,  high  intensity  use  area. 
All  of  the  fees  collected  in  the  Gorge  are 
returned  to  the  Uncompahgre  Field 
Office  for  use  in  managing  the  area.  In 
1997-98,  the  BLM  conducted  public 
meetings  and  formed  a  Fee  Work  Group 
composed  of  private  and  commercial 
interests  and  members  of  the  BLM's 
Southwest  Resource  Advisory  Council 
(RAG).  The  Work  Group  developed  the 
schedule  of  fees  that  would  be  charged 
in  the  Gunnison  Gorge  and  set  funding 
priorities  for  spending  the  fees. 

Authorities:  The  Omnibus  Consolidated 
Rescissions  and  Appropriation  Act  of  1996 
(PL  104-134,  Sec.  315)  provides  the  authority 
for  BLM  to  carry  out  the  Recreational  Fee 
Demonstration  Program  by  charging  and 
collecting  fees  in  Pilot  Fee  Sites.  Under  this 
authority,  the  agency  "may  assess  a  fine  of 
not  more  than  $100  for  any  violations  of  the 
authority  to  collect  fees  for  admission  to  the 
area  or  for  the  use  of  outdoor  recreation  sites, 
facilities,  visitor  centers,  equipment,  and 
services."  Additional  authorities  for 
collecting  user  fees,  implementing  special 
regulations  for  visitor  conduct,  and  imposing 
fines  for  noncompliance  with  regulations 
include  the  Federal  Land  Policy  and 
Management  Act  of  1976,  P.L.-94-579  (43 
U.S.C.  1701  et  seq.j,  the  Land  and  Water 
Conservation  Fund  Act  of  1965,  PL.  88-578 
(16  U.S.C.  460  (l-6a)  et  seq.],  and  Title  43 
CFR,  Subpart  8372. 

Dated:  April  28,  1999 
Karen  S.  Tucker, 

Acting  Uncompahgre  Field  Office  Manager. 
|FR  Doc.  99-11100  Filed  5-3-99;  8:45  am) 


BILLING  CODE  4310->IB-H 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  aimouncing 
its  intention  to  renew  authority  for  the 
collection  of  information  imder  30  CFR 
Part  774,  Revision;  renewal;  and 
transfer,  assignment,  or  sale  of  permit 
rights.  The  collection  described  below 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  comment.  The  information 
collection  request  describes  the  nature 
of  the  information  collection  and  the 
expected  burden  and  cost. 
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DATES:  DMB  has  up  to  60  days  to 

approv;  or  disapprove  the  information 

collecti  on  but  may  respond  after  30 

days.  T  tierefore,  public  comments 

should  be  submitted  to  OMB  by  June  3, 

1999,  in  order  to  be  assured  of 

considf  ration 

FORFUflTHER 

request 

collection 

inform*  ition 


OSMis 

approvil 

activity 

An 
sponsoi 
responc 
unless 
control 
numbei 


INFORMATION  CONTACT:  To 
a  copy  of  the  information 
request,  explanatory 
and  related  form,  contact 
Trelease  at  (202)  208-2783,  or 
ically  to  itreleas@osnire.gov. 

INFORMATION:  The  Office 
and  Budget  (OMB) 
at  5  CFR  1320,  which 
provisions  of  the 
Reduction  Act  of  1995  (Pub. 
13),  require  that  interested 
of  the  public  and  affected 
have  an  opportunity  to 
on  information  collection  and 
activities  (see  5  CFR 
OSM  has  submitted  a  request 
to  renevvr  approval  of  the 
of  information  in  30  CFR  Part 
on;  renewal;  and  transfer, 
,  or  sale  of  permit  rights, 
requesting  a  3-year  term  of 
for  this  information  collection 


John  A 
electro 

SUPPLEMENTARY 
of  Management 
regulati  ons 
implen  entation 
Paperw  ork 
L.  104- 
membe  s 
agencie  s 
comme  it 
recordk  eeping 
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8(J)) 


informa  tion 
identified 

As  re 
Federa 
comments 
informa  tion 
13, 199$ 
were 
public 
which  tb  I 
informajtion 

Title 
renewa 
sale  of 

OMB 

Sumiharv. 
sections 
SMCRA 
permit 
the  transfer 
permit 
operations 
informa  tion 
to  allow 
determi  ae 
applica  ion 


agency  may  not  conduct  or 

and  a  person  is  not  required  to 
to,  a  collection  of  information 
displays  a  currently  valid  OMB 
number.  The  OMB  control 
for  this  collection  of 
is  1029-0088,  and  is 
in  30  CFR  774.10. 
}uired  under  5  CFR  1320.8(d),  a 
Register  notice  soliciting 
on  these  collections  of 
was  published  on  Janueuy 
(64  FR  2231).  No  comments 
re  :eived.  This  notice  provides  the 
T^ith  an  additional  30  days  in 
comment  on  the  following 
collection  activitv: 
30  CFR  Part  774— Revision; 
and  transfer,  assignment,  or 
(ermit  rights. 

Ipontrol  Number:  T029-0088. 
v:  These  regulations  and 
5d6(d).  511(a)(1)  and  511(b)  of 
provide  that  persons  seeking 
levisions,  permit  renewals,  or 
sale,  or  assignment  of 
ghts  for  surface  coal  mining 
must  submit  relevant 
to  the  regulatory  authority 
the  regulatory  authority  to 
whether  the  applicant  and 
meet  the  requirements  for 


iig 


approval. 

Frequ  ency  of  Collection :  On  occasion. 

Decri  ■>tion  of  Respondents:  Coal  mine 
operato  s  and  State  regulatory 
authoril  ies. 


Total  Annual  Responses:  5,442. 

Total  Annual  Burden  Hours:  100,470. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  OMB  control  number 
1029-0088  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503. 
Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW,  Room  210— SIB,  Washington,  DC 
20240,  or  electronically  to 
jtreleas@osnire.gov. 

Dated:  April  27,  1999. 
Richard  G.  Bryson, 

Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  99-11124  Filed  5-3-99:  8:45  am] 

BILUNG  CODE  4310-OS-M 


DEPARTMENT  OF  JUSTICE 

Notice;  Notice  of  Lodging  of  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  section  122  of 
CERCLA,  42  U.S.C.  9622.  notice  is 
hereby  given  that  on  April  5,  1999,  a 
proposed  De  Minimis  partial  Consent 
Decree  in  United  States  v.  American 
Jetway  Corporation,  et.  ah.  Civil  Action 
No.  98-73295,  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Michigan,  Southern 
Division.  This  consent  decree  represents 
a  settlement  of  claims  of  the  United 
States  against  American  Renovating 
Company  for  reimbursement  of  response 
costs. and  injunctive  relief  in  connection 
with  the  Metamora  Landfill  Superfund 
Site  ("Site")  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq. 

Under  this  settlement  with  the  United 
States,  American  Renovating  Company 
will  pay  $20,078  in  reimbursement  of 
response  costs  incurred  by  the  United 
States  Environmental  Protection  Agency 
at  the  Site. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  American  Jetway 
Corporation,  et.  al,  D.J.  Ref.  90-11-3- 
289/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan,  Southern  Division,  211  West 
Fort  Street,  Suite  2300,  Detroit,  MI 
48226,  at  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago,  Illinois 
60604-3590,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW,  3rd  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW,  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $5.25 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Bruce  Gelber, 

Deputy  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[PR  Doc.  99-11072  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  4410-1 5-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Decree  Under  The 
Resource  Conservation  and  Recovery 
Act  and  Clean  Water  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  and  State  of 
Texas  v.  Encycle /Texas,  Inc.  and 
ASARCO,  Inc.,  Civil  Action  No.  H-99- 
1136  (S.D.  Tx.)  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Texas  on  April  15, 
1999. 

In  this  action  the  United  States  and 
State  of  Texas  sought  injunctive  relief 
and  civil  penalties  under  Section 
3008(a)  of  the  Resource  Conservation 
and  Recovery  Act  ("RCRA"),  42  U.S.C. 
6928(a),  and  the  United  States  sought 
injunctive  relief  and  civil  penalties 
under  Section  309  (b)  and  (d)  of  the 
Clean  Water  Act  ("CWA"),  33  U.S.C. 
1319  (b)  and  (d).  The  decree  resolves 
civil  penalty  and  injimctive  relief  claims 
of  the  United  States  and  Texas  against 
Encycle/Texas,  Inc.  ("Encycle")  and 
ASARCO  Inc.  ("ASARCO")  under  RCRA 
for  alleged  violations  of  hazardous 
waste  regulations  associated  with 
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materials  management  practices  at 
Encycle's  facility  in  Corpus  Christi, 
Texas  and  ASARCO's  facilities  in:  East 
Helena,  Montana;  El  Paso;  Texas;  and 
Amarillo,  Texas.  The  consent  decree 
also  resolves  civil  penalty  and 
injunctive  relief  cledms  of  the  United 
States  against  ASARCO  under  the  CWA 
for  alleged  unpermitted  discharges  and 
permit  violations  at  ASARCO's 
Tennessee  mines. 

The  decree  requires  Encycle  and 
ASARCO  Inc.  to:  revise  Encycle/Texas, 
Inc.'s  hazardous  waste  management 
procedures;  perform  appropriate  RCRA 
corrective  action  at  Encycle  and 
ASARCO's  El  Paso  facility:  develop  emd 
use  innovative  metals  recycling 
technology  at  Encycle;  perform  an  auto 
and  truck  tire  recycling  project  at  El 
Paso;  implement  an  enhanced 
corporate-wide  environmental 
management  and  compliance  auditing 
system  at  ASARCO's  operating  domestic 
facilities.  The  settlement  also  includes 
payment  of  civil  penalties  for  alleged 
past  violations  totaling  $5.5  million  ($2 
million  to  be  paid  to  the  State  of  Texas), 
and  performance  of  the  following 
supplemental  environmental  projects:  a 
permanent  30  acre  environmental 
conservation  area  for  public  use  to  be 
maintained  by  ASARCO  in  Corpus 
Christi;  an  air  quality  project  to  reduce 
particulate  pollution  in  the  El  Paso  area; 
and,  a  wetlands  restoration  project  at 
ASARCO's  Coy  Mine  in  Tennessee. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  States  and  State  of  Texas  v. 
Encycle,  Texas,  Inc.  and  ASARCO  Inc. 
(S.D.  Tx.),  DJ  Ref.  #s:  90-7-1-910,  90- 
7-1-910/1,  and  90-7-1-890. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  910  Travis 
Street,  Houston,  Texas  77002;  at  the 
U.S.  Environmented  Protection  Agency, 
Region  VI,  1445  Ross  Avenue,  Dallas, 
Texas  75202,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005,  (202)  624- 
8892.  A  copy  of  the  consent  decree  may 
also  be  obtained  in  person  or  by  mail  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  3rd  Floor,  Washington, 
D.C.  20005.  When  requesting  a  copy  of 
the  decree  by  mail,  please  enclose  a 
check  in  the  amount  of  $72.25  for  a 
copy  including  exhibits,  or  $31.50  for  a 
copy  excluding  exhibits  (twenty-five 


cents  per  page  reproduction  costs) 

payable  to  the  "Consent  Decree 

Library." 

loel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 

Environment  and  Natural  Resources  Division, 

U.S.  Department  of  Justice. 

[PR  Doc.  99-11074  Filed  5-3-99;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on  March 
18,  1999  a  proposed  consent  decree  in 
United  States  v.  National  Wood 
Preservers,  Inc.,  et  al..  Civil  Action  No. 
96-CV-5269,  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania. 

In  this  action,  the  United  States 
sought  recovery  of  approximately  $7 
million  in  response  costs  incurred  as 
well  as  costs  to  be  incurred  by  the 
United  States  in  response  to  the  release 
or  threatened  release  of  hazardous 
substances  at  the  Havertown  PCP 
Superfund  Site  ("Site"),  located  in 
Havertown  Township,  Delaware 
County,  Pennsylvania.  The  Consent 
Decree  will  resolve  the  claims  against 
one  of  the  defendants,  the  Estate  of 
Clifford  Rogers,  by  providing  for  the  sale 
of  the  portion  of  the  Site  currently 
owned  by  the  Estate,  which  is  its  only 
remaining  asset,  and  pay  to  the  United 
States  80%  of  the  proceeds. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  National  Wood 
Preservers,  Inc.,  et  al.,  DOJ  reference 
#90-11-3-1680. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania,  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  PA  19106;  at  U.S. 
EPA  Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103- 
2029;  and  at  the  Consent  Decree  Library. 
1120  G  Street,  NW,  3rd  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decrees 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 


enclose  a  check  in  the  amount  of  $7.25 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
|oel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc,  99-11073  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4410-15-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States,  State  of  Illinois,  and 
State  of  Missouri  v.  Allied  Waste 
Industries,  Inc.  and  Browning-Ferris 
Industries,  Inc.;  Proposed  Final 
Judgment  and  Competitive  Impact 
StatenDent 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  Complaint, 
Hold  Separate  Stipulation  and  Order, 
and  a  proposed  Final  Judgment  were 
filed  with  the  United  States  District 
Court  for  the  District  of  Columbia  in 
United  States.  State  of  Illinois  and  State 
of  Missouri  v.  Allied  Waste  Industries, 
Inc.,  and  Browning-Ferris  Industries, 
Inc.,  Civil  No.  1:99CV  00894  on  April  8, 
1999.  A  Competitive  Impact  Statement 
was  filed  on  April  21,  1999.  The 
proposed  Final  Judgment  is  subject  to 
approval  by  the  Court  after  the 
expiration  of  the  statutory  60-day  public 
comment  period  and  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act.  15  U.S.C.  16(b)-{h). 

The  Complaint  alleged  that  the 
proposed  acquisition  by  Allied  Waste 
Industries,  Inc.  ("Allied")  of  certain 
small  container  waste  hauling  assets 
fi-om  Browning-Ferris  Industries.  Inc. 
("BFI")  in  the  St.  Louis  market  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  18.  The  St.  Louis  market  was 
defined  as  the  City  of  St.  Louis  and  St. 
Louis  County  in  Missouri,  and  the 
Illinois  counties  of  St.  Clair,  Madison, 
and  Monroe.  The  proposed  Final 
Judgment,  filed  at  the  same  time  as  the 
Complaint,  required  Allied,  among 
other  things  (1)  to  divest  12  of  BFI's 
small  container  waste  hauling  routes 
serving  the  St.  Louis  market  and  related 
assets;  (2)  to  offer  less  restrictive 
contracts  to  small  container  commercial 
waste  hauling  customers,  and  (3)  not  to 
acquire  any  commercial  waste  hauling 
assets  in  the  St.  Louis  market  for  five 
years. 

A  Competitive  Impact  Statement  filed 
by  the  United  States  describes  the 
Complaint,  the  proposed  Final 
Judgment,  the  industry,  and  the 
remedies  to  be  implemented  by  Allied. 
Copies  of  the  Complaint,  Hold  Separate 
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Stipula  tion  and  Order,  proposed  Final 
Judgmf  nt,  and  the  Competitive  Impact 
Statera  ;nt  are  available  for  inspection  in 
Room  215  in  Room  215  of  the  U.S. 
Depart  nent  of  Justice,  Antitrust 
Division,  325  7th  Street,  NW, 
Washii  gton,  DC,  and  at  the  office  of  the 
the  United  States  District  Court 
District  of  Columbia, 
Washii  gton,  DC.  Copies  of  any  of  these 
s  may  be  obtained  upon  request 
atment  of  a  copying  fee. 

comment  is  invited  within  the 
y  60-day  comment  period.  Such 
comments,  and  response  thereto,  will  be 
in  the  Federal  Register  and 
th  the  Court.  Comments  should 
dire^ed  to  J.  Robert  Kramer  II, 

n  n  Section,  Antitrust  Division, 
States  Department  of  Justice, 
Street,  NW,  Suite  3000, 
on,  DC  20530  (telephone:  202- 
307-09b4). 
Constance  K.  Robinson, 
Director  of  Operations  and  Merger 
Enforce!  nent  Antitrust  Division. 

HOLD  SpPARATE  STIPULATION  AND 
ORDER 

It  is  1:  ereby  stipulated  and  agreed  by 
and  betjween  the  undersigned  parties, 
subject  [to  approval  and  entry  by  the 
Court,  tpat: 

I 

Definiti  ons 


publisqed 
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As  uj  ed  in  this  Hold  Separate 
Stipula  ion  and  Order; 

A.  "/  Hied"  meems  Allied  Waste 
Industr  es.  Inc.  a  Delaware  corporation 
with  its  headquarters  in  Scottsdale, 
Arizon. ,  and  includes  its  successors  and 
assigns,  and  its  subsidiaries,  divisions, 
groups,  affiliates,  directors,  officers, 
manage  -s,  agents,  and  employees. 

B.  "BFI"  means  Browning-Ferris 
Inc.,  a  Delaware  corporation 

headquarters  in  Houston,  Texas, 
des  its  successors  and  assigns, 
lubsidiaries.  divisions,  groups, 
directors,  officers,  managers, 
md  employees. 
C  )mmercial. waste  hauling" 

collection  and  transportation 
)osal  site  of  trash  and  garbage 
medical  waste:  organic  waste; 
waste,  such  as  contaminated 
;  or  recycled,  materials)  from 
al  and  industrial  customers. 

waste  hauling  means  using 
load  and  rear-end  load  trucks 
small  containers  in  the  St. 
.  Typical  customers  include 
apartment  buildings  and 
establishments  (e.g.,  stores  and 


aiea. 
and  i 


restaurs  nts) 

D.  "R  slevant  Hauling  Assets"  means 
(1)  BFI  llinois  commercial  waste 
hauling  routes  906,  909,  916  and  940  (as 


described  in  Exhibit  A  attached  to  the 
proposed  Final  Judgment)  and  BFI 
Missouri  commercial  waste  hauling 
routes  902,  904,  906,  907,  908. 921, 926 
and  940  (as  described  in  Exhibit  B 
attached  to  the  proposed  Final 
Judgment)  including  Saturday  service  in 
connection  with  the  customers  serviced 
on  those  routes;  (2)  all  tangible  assets, 
including  capitial  equipment,  trucks  and 
other  vehicles,  containers,  interests, 
permits,  and  supplies  [except  real 
property  nd  improvements  to  real 
property  (i.e.,  buildings)]  used  in 
connection  with  those  routes;  and  (3)  all 
intangible  assets,  including  hauling- 
related  customer  lists,  contracts  and 
accounts  used  in  connection  with  those 
routes. 

E.  "Small  container"  means  a  1  to  10 
cubic  yard  container  typically  made  of 
steel  and  often  known  as  a  dumpster. 

F.  "St.  Louis  market"  means  the  City 
of  St.  Louis  and  St.  Louis  Coimty, 
Missouri;  and  the  Illinois  counties  of  St. 
Clair,  Madison  and  Monroe. 

G.  "Relevant  State"  means  the  state  in 
which  the  Relevant  Hauling  assets  are 
located. 

U 

Objectives 

The  Final  Judgment  filed  in  this  case 
is  meant  to  ensure  Allied's  prompt 
divestitures  of  the  Relevant  Hauling 
Assets  for  the  purpose  of  establishing  a 
viable  competitor  in  the  commercial 
waste  hauling  business  in  the  St.  Louis 
mcirket,  to  remedy  the  effects  that 
plaintiffs  allege  would  otherwise  result 
from  Allied's  acquisition  of  certain  BFI 
assets.  This  Hold  Separate  Stipulation 
and  Order  ensures,  prior  to  such 
divestitures,  that  the  Relevant  Hauling 
Assets  are  an  independent, 
economically  viable,  and  ongoing 
business  concern;  and  that  competition 
is  maintained  during  the  pendency  of 
the  ordered  divestitiu"es. 

m 

furisdiction  and  Venue 

The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

IV 

Compliance  With  and  Entry  of  Final 
fudgment 

A.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  attached  hereto 
may  be  filed  with  and  entered  by  the 
Court,  upon  the  motion  of  any  party  or 
upon  the  Court's  own  motion,  at  any 


time  after  compliance  with  the 
requirements  of  the  Antitrust 
Procediu^s  and  Penalties  Act  (15  U.S.C. 
§  16),  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  Allied  and  by  filing 
that  notice  with  the  Court. 

B.  Allied  shall  abide  by  and  comply 
with  the  provisions  of  the  proposed 
Final  Judgment,  pending  the  Judgment's 
entry  by  the  Court,  or  until  expiration  of 
time  for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  shall,  from  the  date  of 
the  signing  of  this  Stipulation  by  the 
parties,  comply  with  all  the  terms  and 
provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court. 

C.  Allied  shall  not  consummate  the 
transaction  sought  to  be  enjoined  by  the 
Complaint  herein  before  the  Court  has 
signed  this  Hold  Separate  Stipulation 
and  Order. 

D.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

E.  In  the  event  (1)  the  United  States 
has  withdrawn  its  consent,  as  provided 
in  Section  rV(A)  above,  or  (2)  the 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  the  time 
has  expired  for  all  appeals  of  any  Court 
rule  declining  entry  of  the  proposed 
Final  Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

F.  Allied  represents  that  the 
divestitures  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  Allied  will  later  raise  no  claim 
of  hardship  or  difficulty  as  grounds  for 
asking  the  Court  to  modify  any  of  the 
divestitxu-e  provisions  contained 
therein. 


Hold  Separate  Provisions 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished: 

A.  Allied  shall  preserve,  maintain, 
and  operate  the  Relevant  Hauling 
Assets,  as  independent  competitive 
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businesses,  with  management,  sales  and 
operations  of  such  assets  held  entirely 
separate,  distinct  and  apart  from  those 
of  Allied's  other  operations.  Allied  shall 
not  coordinate  the  marketing  of,  or 
negotiation  or  sales  by,  any  Relevant 
Hauling  Asset  with  Allied's  other 
operations.  Within  twenty  (20)  days 
after  the  filing  of  the  Hold  Separate 
Stipulation  and  Order,  or  thirty  (30) 
days  after  the  entry  of  this  Order, 
whichever  is  later.  Allied  will  inform 
plaintiffs  of  the  steps  Allied  has  taken 
to  comply  with  this  Hold  Separate 
Stipulation  and  Order. 

B.  Allied  shall  take  steps  necessary  to 
ensure  that  (1)  the  Relevant  Hauling 
Assets  will  be  maintained  and  operated 
as  independent,  ongoing,  economically 
viable  and  active  competitors  in  the 
waste  hauling  business  in  the  St.  Louis 
market;  (2)  management  of  the  Relevant 
Hauling  Assets  will  not  be  influenced 
by  Allied;  and  (3)  the  books,  records, 
competitively  sensitive  sales,  marketing 
and  pricing  information,  and  decision- 
making concerning  the  Relevant 
Hauling  Assets,  will  be  kept  separate 
and  apart  from  Allied's  other 
operations.  Allied's  influence  over  the 
Relevant  Hauling  Assets  shall  be  limited 
to  that  necessary  to  carry  out  Allied's 
obligations  under  this  Hold  Separate 
Stipulation  and  Order  and  the  Final 
Judgment. 

C.  Allied  shall  use  all  reasonable 
efforts  to  maintain  and  increase  the 
sales  and  revenues  of  the  Relevant 
Hauling  Assets,  and  shall  maintain  at 
1998  or  at  previously  approved  levels, 
whichever  are  higher,  all  promotional, 
advertising,  sales,  technical  assistance, 
marketing  and  merchandising  support 
for  the  Relevant  Hauling  Assets. 

D.  Allied  shall  provide  sufficient 
working  capital  to  maintain  the 
Relevant  Hauling  Assets  as 
economically  viable,  and  competitive 
ongoing  businesses. 

E.  Allied  shall  take  all  steps  necessary 
to  ensure  that  the  Relevant  Hauling 
Assets  are  fully  maintained  in  operable 
condition  at  no  lower  than  their  current 
capacity  or  sales,  and  shall  maintain 
and  adhere  to  normal  repafr  and 
maintenance  schedules  for  the  Relevant 
Hauling  Assets. 

F.  Allied  shall  not,  except  as  part  of 
a  divestiture  approved  by  plaintiffs  in 
accordance  with  the  terms  of  the 
proposed  Final  Judgment,  remove,  sell, 
lease,  assign,  transfer,  pledge  or 
otherwise  dispose  of  any  of  the  Relevant 
Hauling  Assets. 

G.  Allied  shall  maintain,  in 
accordance  with  sound  accoimting 
principles,  separate,  accurate  and 
complete  financial  ledgers,  books  and 
records  and  report  on  a  periodic  basis, 


such  as  the  last  business  day  of  every 
month,  consistent  with  past  practices, 
the  assets,  liabilities,  expenses,  revenues 
and  income  of  the  Relevant  Hauling 
Assets. 

H.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Hold  Separate  Stipulation  and 
Order,  Allied  shall  not  hire,  transfer, 
terminate,  or  otherwise  alter  the  salary 
agreements  for  the  Allied  or  BFI 
employee  who,  on  the  date  of  Allied's 
signing  of  this  Hold  Separate 
Stipulation  and  Order,  either:  (1)  works 
at  a  Relevant  Hauling  Asset,  or  (2)  is  a 
member  of  management  referenced  in 
Section  V(I)  of  this  Hotd  Separate 
Stipulation  and  Order. 

I.  Until  such  time  as  the  Relevant 
Hauling  Assets  are  divested  pursuant  to 
the  terms  of  the  final  Judgment,  the 
Relevant  Hauling  Assets  shall  be 
managed  by  Stephen  Zykan.  Mr.  Zykan 
shedl  have  complete  managerial 
responsibility  for  the  Relevant  Hauling 
Assets  of  Allied  and  BFI,  subject  to  the 
provisions  of  this  Order  and  the  Final 
Judgment.  In  the  event  that  Mr.  Zykan 
is  unable  to  perform  his  duties.  Allied 
shall  appoint,  subject  to  the  approval  of 
the  United  States,  after  consultation 
with  the  Relevant  States,  a  replacement 
within  ten  (10)  working  days.  Should 
Allied  fail  to  appoint  a  replacement 
acceptable  to  the  United  States,  after 
consultation  with  the  Relevant  States, 
within  (10)  working  days,  the  United 
States  shall  appoint  a  replacement. 

J.  Allied  shall  take  no  action  that 
would  interfere  with  the  ability  of  any 
trustee  appointed  pursuant  to  the  Final 
Judgment  to  complete  the  divestitures 
pursuant  to  the  Final  Judgment  to 
purchasers  acceptable  to  the  United 
States,  after  consultation  with  the 
Relevant  State. 

K.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  imtil 
consimimation  of  the  divestitxu^s 
contemplated  by  the  Final  Judgment  or 
until  further  order  of  the  Court. 


FOR  PLAINTIFF  UNITED  STATES  OF 
AMERICA: 

Arthur  A.  Feiveson,  Illinois  Bar  No.  3125793 
U.S.  Department  of  Justice.  Antitrust  Division, 
Litigation  11  Section,  1401  H  Street.  NW, 
«3000.  Washington,  DC 20530,  (202)307- 
0901. 

FOR  DEFENDANT:  ALLIED  WASTE 
INDUSTRIES.  INC. 

Tom  D.  Smith, 

Jones,  Day,  Reavis  S-  Pogue,  1450  G  Street, 

NW,  Washington,  DC 20005. 

FOR  DEFENDANT  BROWNING-FERRIS 
INDUSTRIES,  INC.: 

David  M.  Foster, 

Fulbright  &■  Jaworski LLP.,  801  Pennsylvania 
i4 venue,  NW.,  Washington,  DC 20004-2615. 

FOR  PLAINTIFF  STATE  OF  ILUNOIS 
James  E.  Ryan, 
Attorney  General. 

By: 
Christine  H.  Rosso, 

Assistant  Attorney  General,  Antitrust  Bureau. 
Office  of  the  Attorney  General,  State  of 
Illinois,  100  W.  Randolph,  Chicago,  Illinois 
60601,(312)814-5610. 

FOR  PLAINTIFF  STATE  OF  MISSOURI 
Jeremiah  W.  (Jay)  Nixon. 
Attorney  General. 

By: 
J.  Robert  Sears, 

Assistant  Attorney  General,  Office  of  the 
Attorney  General,  State  of  Missouri,  1530  Rax 
Court,  Jefferson  City,  Missouri  65109,  (573) 
751-3321. 

Order 

It  is  so  ordered  by  the  Court,  this 
day  of . 


United  States  District  Judge 
FINAL  JUDGMErn" 

Whereas,  plaintiffs,  the  United  States 
of  America,  the  State  of  Illinois,  and  the 
State  of  Missouri,  and  defendants  Allied 
Waste  Industries,  Inc.,  ("Allied"),  and 
Browning-Ferris  Industries,  Inc.  ("BFI"), 
by  their  respective  attorneys,  having 
consented  to  the  entry  of  this  Final 
Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law  herein,  and 
without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein;  and  that 
this  Final  Judgment  shall  settle  all 
claims  made  by  plaintiffs  in  their 
Complaint  filed  on  April  8,  1999; 

And  whereas,  defendants  have  agreed 
to  be  boiuid  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  essence  of  thi^  Final 
Judgment,  is,  in  the  event  of  the 
acquisition  of  certain  BFI  assets  by 
Allied,  the  prompt  and  certain 
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divesti  txire  of  the  identified  assets  to 

that  competition  is  not 
substantially  lessened; 

whereas,  plaintiffs  require  Allied 
certain  divestitures  for  the 
of  establishing  a  viable 

in  the  commercial  waste 
business  in  the  St.  Louis  area; 
whereas.  Allied  has  represented 
tiffs  that  the  divestitures  ordered 
can  and  will  be  made  and  that 
*vill  later  raise  no  claims  of 

or  difficulty  as  grounds  for 
the  Court  to  modify  any  of  the 
divesti  ure  provisions  contained  below; 
whereas,  the  United  States,  the 
Illinois  and  Missouri  currently 
that  entry  of  this  Final  Judgment 

Sublic  interest; 
erefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudic  ation  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  de  :reed  as  follows: 


assure 
ibsta 

And 
to  mak3 
purpose 
compe  itor 
haulin 

And 
to  plai 
herein 
Allied 
hardsh 
asking 
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states 
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Now, 
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Jurisdiction 
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II 
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"ourt  has  jurisdiction  over  each 

ies  hereto  and  over  the  subject 
i)f  this  action.  The  Complaint 
claim  upon  which  relief  may  be 
against  defendants,  as 

defined,  under  Section  7  of 
on  Act,  as  amended  (15  U.S.C. 
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in  this  Final  Judgment: 

411ied"  means  defendant  Allied 

ustries.  Inc.,  A  Delaware 

with  its  headquarters  in 
e,  Arizona  and  includes  its 
and  assigns,  and  its 
U"ies,  divisions,  groups, 
,  directors,  officers,  managers, 
md  employees. 

I"  means  defendant  Browning- 
I^idustries,  Inc.,  a  Delaware 
ion  with  its  headquarters  in 
Texas,  and  includes  its 
and  assigns,  and  its 
lunes,  divisions,  groups, 

directors,  officers,  managers, 
md  employees, 
mmercial  waste  hauling" 
I  he  collection  and  transportation 
sposal  site  of  trash  and  garbage 
medical  waste;  organic  waste; 
waste,  such  as  contaminated 
;  or  recycled  materials)  from 
and  industrial  customers, 
waste  hauling  means  using 
load  and  rearend  load  trucks  to 
small  containers  in  the  St.  Louis 
Typical  customers  include 
apartment  buildings  and 


Cj 


aid  i 


retail  establishments  (e.g.,  stores  and 
restaurants). 

D.  "Small  container"  means  a  1  to  10 
cubic  yard  container  typically  made  of 
steel  and  often  known  as  a  dumpster. 

E.  "Relevant  Hauling  Assets"  means 
(1)  BFI  Illinois  commercial  waste 
hauling  routes  906,  909,  916  and  940  (as 
described  in  Exhibit  A)  and  BFI 
Missouri  commercial  waste  hauling 
routes  902,  904,  906,  907,  908, 921, 926 
and  940  (as  described  in  Exhibit  B) 
including  Saturday  service  in 
connection  with  the  customers  serviced 
on  those  routes;  (2)  all  tangible  assets, 
including  capital  equipment,  trucks  and 
other  vehicles,  containers,  interests, 
permits,  and  supplies  [except  real 
property  and  improvements  to  real 
property  (i.e.,  buildings)]  used  in 
connection  with  those  routes;  and  (3)  all 
intangible  assets,  including  hauling- 
related  customer  lists,  contracts  and 
accounts  used  in  connection  with  those 
routes. 

F.  "St.  Louis  market"  means  the  City 
of  St.  Louis  and  St.  Louis  County, 
Missouri;  and  the  Illinois  counties  of  St. 
Clair,  Madison  and  Monroe. 

G.  "Relevant  State"  means  the  state  in 
which  the  Relevant  Hauling  Assets  are 
located. 

HI 

Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  defendants,  their 
successors  and  assigns,  subsidiaries, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Allied  shall  require,  as  a  condition 
of  the  sale  or  other  disposition  of  all  or 
substantially  all  of  its  relevant  hauling 
assets,  that  the  acquiring  party  agree  to 
be  bound  by  the  provisions  of  this  Final 
Judgment. 

IV 

Divestitures 

A.  Allied  is  hereby  ordered  and 
directed  in  accordance  with  the  terms  of 
this  Final  Judgment,  within  one 
hundred  and  twenty  (120)  calendar  days 
after  the  filing  of  the  Hold  Separate 
Stipulation  and  Order  in  this  case,  or 
five  (5)  days  after  notice  of  the  entry  of 
this  Final  Judgment  by  the  Court, 
whichever  is  later,  to  sell  the  Relevant 
Hauling  Assets  as  a  viable,  ongoing 
business  to  a  purchaser  acceptable  to 
the  United  States  in  its  sole  discretion, 
after  consultation  with  the  Relevant 
State. 


B.  Allied  shall  use  its  best  efforts  to 
accomplish  the  divestitures  as 
expeditiously  and  timely  as  possible. 
The  United  States,  in  its  sole  discretion, 
after  consultation  with  the  Relevant 
State,  may  extend  the  time  period  for 
any  divestiture  an  additional  period  of 
time  not  to  exceed  sixty  (60)  calendar 
days. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment,  Allied 
promptly  shall  make  known,  by  usual 
and  customary  means,  the  availability  of 
the  Relevant  Hauling  Assets.  Allied 
shall  inform  any  person  making  an 
inquiry  regarding  a  possible  purchase 
that  the  sale  is  being  made  pursuant  to 
this  Final  Judgment  and  provide  such 
person  with  a  copy  of  this  Final 
Judgment.  Allied  shall  also  offer  to 
furnish  to  all  prospective  purchasers, 
subject  to  customary  confidentiality 
assurance,  all  information  regarding  the 
Relevant  Hauling  Assets  customarily 
provided  in  a  due  diligence  process 
except  such  information  subject  to 
attorney-client  privilege  or  attorney 
work-product  privilege.  Allied  shall 
make  available  such  information  to  the 
plaintiffs  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

D.  Allied  shall  not  interfere  with  any 
negotiations  by  any  purchaser  to  employ 
any  Allied  (or  former  BFI  employee) 
who  works  at,  or  whose  principal 
responsibility  concerns,  any  hauling 
business  that  is  part  of  the  Relevant 
Hauling  Assets. 

E.  As  customarily  provided  as  part  of 
a  due  diligence  process.  Allied  shall 
permit  prospective  purchasers  of  the 
Relevant  Hauling  Assets  to  have  access 
to  personnel  and  to  make  such 
inspection  of  such  assets;  access  to  any 
and  all  environmental,  zoning,  and 
other  permit  documents  and 
information;  and  access  to  any  and  all 
financial,  operational,  or  other 
documents  and  information. 

F.  Allied  shall  warrant  to  any  and  all 
purchasers  of  the  Relevant  Hauling 
Assets  that  each  asset  will  be 
operational  on  the  date  of  sale. 

G.  Allied  shall  not  take  any  action, 
direct  or  indirect,  that  will  impede  in 
any  way  the  operation  of  the  Relevant 
Hauling  Assets. 

H.  Allied  shall  warrant  to  the 
purchaser  of  the  Relevant  Hauling 
Assets  that  there  are  no  material  defects 
in  the  environmental,  zoning,  or  other 
permits  pertaining  to  the  operation  of 
each  asset,  and  that  with  respect  to  all 
Relevant  Hauling  assets.  Allied  will  not 
undertake,  directly  or  indirectly, 
following  the  divestiture  of  each  asset, 
any  challenges  to  the  environmental, 
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zoning,  or  other  permits  pertaining  to 
the  operation  of  the  asset. 

I.  Unless  the  United  States,  after 
consultation  with  the  Relevant  State, 
otherwise  consents  in  writing,  the 
divestitures  pursuant  to  Section  IV, 
whether  by  Allied  or  by  trustee 
appointed  pursuant  to  Section  V  of  this 
Final  Judgment,  shall  include  all 
Relevant  Hauling  Assets,  and  be 
accomplished  by  selling  or  othenvise 
conveying  each  asset  to  a  purchaser  in 
such  a  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion,  after 
consultation  with  the  Relevant  State, 
that  the  Relevant  Hauling  Assets  can 
and  will  be  used  by  the  purchaser  as 
part  of  a  viable,  ongoing  business  or 
businesses  engaged  in  waste  hauling. 
The  divestiture,  whether  piusuant  to 
Section  IV  or  Section  V  of  this  Final 
Judgment,  shall  be  made  to  a  piuchaser 
or  purchasers  for  whom  it  is 
demonstrated  to  the  United  States 's  sole 
satisfaction,  after  consultation  with  the 
Relevant  State,  that  the  purchaser:  (1) 
Has  the  capability  and  intent  of 
competing  effectively  in  the  waste 
hauling  business  in  the  Relevant  Area; 
(2)  has  or  soon  will  have  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  commercial 
waste  hauling  business  in  the  St.  Louis 
market;  and  (3)  is  not  hindered  by  the 
terms  of  any  agreement  between  the 
piu-chaser  and  Allied  which  gives  Allied 
the  ability  unreasonably  to  raise  the 
purchaser's  costs,  lower  the  purchaser's 
efficiency,  or  otherwise  interfere  in  the 
ability  of  the  purchaser  to  compete 
effectively  in  the  St.  Louis  market. 


Appointment  of  Trustee 

A.  In  the  event  that  Allied  has  not 
sold  the  Relevant  Hauling  Assets  within 
the  time  period  specified  in  Section  IV 
of  this  Final  Judgment,  the  Court  shall 
appoint,  on  application  of  the  United 
States,  a  trustee  selected  by  the  United 
States,  to  effect  the  divestiture  of  each 
such  asset  not  sold. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Relevant 
Hauling  Assets.  The  trustee  shall  have 
the  power  and  authority  to  accomplish 
any  and  all  divestitures  at  the  best  price 
then  obtainable  upon  a  reasonable  effort 
by  the  trustee,  subject  to  the  provisions 
of  Sections  IV  and  VIII  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V(C)  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  Allied  any 
investment  bankers,  attorneys,  or  agents 


reasonably  necessary  in  the  judgment  of 
the  trustee  to  assist  in  the  divestitures, 
and  such  professionals  and  agents  shall 
be  accountable  solely  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomphsh  the  divestitures 
at  the  earliest  possible  time  to  a 
purchaser  or  purchasers  acceptable  to 
the  United  States,  upon  consultation 
with  the  Relevant  State,  and  shall  have 
such  other  powers  as  this  Court  shall 
deem  appropriate.  Allied  shall  not 
object  to  a  sale  by  the  trustee  on  any 
grounds  other  than  the  trustee's 
malfeasance.  Any  such  objections  by 
Allied  must  be  conveyed  in  writing  to 
the  relevant  plaintiffs  and  the  trustee 
within  ten  (10)  calendar  days  after  the 
trustee  has  provided  the  notice  required 
under  Section  VI  of  this  Final  Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Allied,  on  such  terms 
and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  each 
asset  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to  Allied 
and  the  trust  shall  then  be  terminated. 
The  compensation  of  such  trustee  and  of 
any  professionals  and  agents  retained  by 
the  trustee  shall  be  reasonable  in  light 
of  the  value  of  the  divested  business  and 
based  on  a  fee  arrangement  providing 
the  trustee  with  an  incentive  based  on 
the  price  and  terms  of  the  divestiture 
and  the  speed  with  which  it  is 
accomplished. 

D.  Allied  shall  use  its  best  efforts  to 
assist  the  trustee  in  accomplishing  the 
required  divestitures,  including  best 
efforts  to  effect  all  necessary  regulatory 
approvals.  The  trustee  and  any 
consultants,  accountants,  attorneys,  and 
other  persons  retained  by  the  trustee 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records,  and 
facilities  of  the  businesses  to  be 
divested,  and  Allied  shall  develop 
financial  or  other  information  relevant 
to  the  businesses  to  be  divested 
customarily  provided  in  a  due  diligence 
process  as  the  trustee  may  reasonably 
request,  subject  to  customary 
confidentiality  assurances.  Allied  shall 
permit  bona  fide  prospective  acquirers 
of  each  Relevant  Hauling  Asset  to  have 
reasonable  access  to  personnel  and  to 
make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational  or  other  documents  and 
other  information  as  may  be  relevant  to 
the  divestitures  required  by  this  Final 
Judgment. 


E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitures  ordered  under  this  Final 
Judgment,  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  business  to 
be  divested,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period.  The  trustee  shall 
maintain  full  records  of  all  efforts  made 
to  sell  the  businesses  to  be  divested. 

F.  If  the  trustee  has  not  accomplished 
such  divestitures  within  six  (6)  months 
after  its  appointment,  the  trustee 
thereupon  shall  file  promptly  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accomplish  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished,  jmd  (3)  the  trustee's 
recommendations,  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Coiul. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  enter  thereafter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust  which  may.  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States. 

VI 

Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Sections  fV  or  V  of  this  Final  Judgment, 
Allied  or  the  trustee,  whichever  is  then 
responsible  for  effecting  the  divestiture, 
shall  notify  plaintiffs  of  the  proposed 
divestiture.  U  the  trustee  is  responsible, 
it  shall  similarly  notify  Allied.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
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person  not  previously  identified  who 
offered  to,  or  expressed  an  interest  in  or 
a  desini  to,  acquire  any  ownership 
interes'  in  the  business  to  be  divested 
that  is  \  he  subject  of  the  binding 
contract,  together  with  full  details  of 
same.  M/ithin  fifteen  (15)  calendar  days 
of  recei  pt  by  plaintiffs  of  such  notice, 
the  Un:  ted  States,  in  its  sole  discretion, 
after  cg  nsultation  with  the  Relevant 
State,  n  lay  request  from  Allied,  the 
proposi  (d  purchaser,  or  any  other  third 
party  additional  information  concerning 
the  pro  josed  divestiture  and  the 
propos(  d  purchaser.  Allied  and  the 
trustee  shall  furnish  any  additional 
inform;  tion  requested  from  them  within 
fifteen  1 15)  calendar  days  of  the  receipt 
of  the  r  (quest,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calenda  r  days  after  receipt  of  the  notice 
or  with  n  twenty  (20)  calendar  days 
after  pli  lintiffs  have  been  provided  the 
additio:  lal  information  request  from 
Allied,  Lhe  proposed  purchaser,  and  any 
third  p<  rty,  whichever  is  later,  the 
United  States,  after  consultation  with 
the  Relevant  State,  shall  provide  written 
notice  ta  Allied  and  the  trustee,  if  there 
is  one,  >  tating  whether  or  not  it  objects 
to  the  p  roposed  divestiture.  If  the 
United  States  provides  written  notice  to 
Allied  c  nd  the  trustee  that  it  does  not 
object,  I  hen  the  divestiture  may  be 
consunntmated,  subject  only  to  Allied's 
limited  Iright  to  object  to  the  sale  under 
Section  V{B)  of  this  Final  Judgment. 
Upon  o  )jection  by  the  United  States,  a 
divestit  are  proposed  under  Section  IV 
or  Secti  jn  V  shall  not  be  consummated. 
Upon  o  )jection  by  Allied  imder  the 
provisi(  n  in  Section  V(B),  a  divestiture 
propose  d  under  Section  V  shall  not  be 
consum  mated  unless  approved  by  the 
Court. 

vn 

Affidav  ts 

A.  Wi  thin  twenty  (20)  calendar  days 
of  the  fi  ing  of  the  Hold  Separate 
Stipulation  and  Order  in  this  matter  and 
every  th  irty  (30)  calendar  days  thereafter 
until  th(  (  divestiture  has  been  completed 
whethei  pursuant  to  Section  IV  or 
Section  V  of  this  Final  Judgment,  Allied 
shall  de  iver  to  plaintiffs  an  affidavit  as 
to  the  fa  ct  and  manner  of  compliance 
with  Se  ;tions  IV  and  V  of  this  Final 
Judgment.  Each  such  affidavit  shall 
include  inter  alia,  the  name,  address, 
and  tele  ahone  number  of  each  person 
who,  at  my  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  icquire,  expressed  an  interest  in 
acquirir  g,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  entered  into 
negotiat  ions  to  acquire,  or  was 


contacted  or  made  an  inquiry  about 
acquiring,  and  interest  in  the  businesses 
to  be  divested,  and  shall  describe  in 
detail  each  contact  with  any  such 
persons  during  that  period.  Each  such 
affidavit  shall  also  include  a  description 
of  the  efforts  that  Allied  has  taken  to 
solicit  a  buyer  for  any  and  all  Relevant 
Hauling  Assets  and  to  provide  requested 
information  to  prospective  purchasers, 
including  the  limitations,  if  any,  on 
such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objection  by  the 
Untied  States,  after  consultation  with 
the  Relevant  State,  to  information 
provided  by  Allied,  including 
limitations  on  information,  shall  be 
made  within  foiirteen  (14)  days  of 
receipt  of  such  affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Hold  Separate 
Stipulation  and  Order  in  this  matter. 
Allied  shall  deliver  to  plaintiffs  an 
affidavit  which  describes  in  detail  all 
actions  Allied  has  taken  and  all  steps 
Allied  had  implemented  on  an  on-going 
basis  to  preserve  the  Relevant  Hauling 
Assets  pursuant  to  Section  VIII  of  this 
Final  Judgment  and  the  Hold  Separate 
Stipulation  and  Order  entered  by  the 
Court.  The  affidavit  also  shall  describe, 
but  not  be  limited  to,  Allied's  efforts  to 
maintain  and  operate  each  Relevant 
Hauling  Asset  as  an  active  competitor, 
maintain  the  management,  staffing, 
sales,  marketing  and  pricing  of  each 
asset,  and  maintain  each  asset  in 
operable  condition  at  ciurent  capacity 
configurations.  Allied  shall  deliver  to 
plaintiffs  an  affidavit  describing  any 
changes  to  the  efforts  and  actions 
outlined  in  Allied's  earlier  aflidavit(s) 
filed  pursuant  to  this  Section  within 
fifteen  (15)  calendar  days  after  the 
change  is  implemented. 

C.  Until  one  year  after  such 
divestiture  has  been  completed,  Allied 
shall  preserve  all  records  of  all  efforts 
made  to  preserve  the  Relevant  Hauling 
Assets  and  to  effect  the  ordered 
divestitures. 

vm 

Hold  Separate  Order 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished.  Allied  shall  take  all  steps 
necessary  to  comply  with  the  Hold 
Separate  Stipulation  and  Order  entered 
by  this  Court.  Defendants  shall  take  no 
action  that  would  jeopardize  the  sale  of 
the  Relevant  Hauling  Assets. 

IX 

Financing 

Allied  is  ordered  and  directed  not  to 
finance  all  or  any  part  of  any  acquisition 


by  any  person  made  pursuant  to 
Sections  FV  or  V  of  this  Final  Judgment. 


Contractual  Revisions 

A.  In  accordance  with  paragraph  X  B, 
below.  Allied  shall  alter  the  contracts  it 
uses  with  its  smaller  container  solid 
waste  commercial  customers  in  the  St. 
Louis  market  to  the  form  contained  in 
the  attached  Exhibit  C,  except  for 
contracts  for  terms  of  less  than  two 
years. 

B.  Except  for  contracts  for  terms  of 
less  than  two  years,  Allied  shall  offer 
contracts  in  the  form  attached  as  Exhibit 
C  to  all  new  small  container  solid  waste 
commercial  customers  or  customers  that 
sign  new  contracts  for  small  container 
solid  waste  commercial  service  effective 
on  the  date  Allied  acquires  the  FBI 
assets.  Allied  shall  offer  such  contracts 
to  all  other  small  container  solid  waste 
commercial  customers  in  the  St.  Louis 
market  by  December  1,  1999. 

XI 

Acquisitions 

Allied  is  hereby  ordered  and  directed 
that  for  a  period  of  five  (5)  years  after 
notice  of  the  entry  of  this  Final 
Judgment,  Allied  shall  not  acquire  any 
commercial  waste  hauling  company, 
any  commercial  waste  hauling  route,  or 
any  relevant  hauling  assets  located  in 
the  City  of  St.  Louis,  Missouri;  St.  Louis 
County,  Missouri;  and  in  the  Illinois 
counties  of  St.  Clair,  Madison  and 
Monroe.. 

xn 

Compliance  Inspection 

For  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  antitrust 
Division,  or  upon  written  request  of 
duly  authorized  representatives  of  the 
Attorney  General's  Office  of  any 
Relevant  State,  and  on  reasonable  notice 
to  Allied  made  to  its  principal  offices, 
shall  be  permitted: 

(1)  Access  during  office  hours  of  Allied  to 
inspect  and  copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the  possession  or 
under  the  control  of  Allied,  who  may  have 
counsel  present,  relating  to  the  matters 
contained  in  this  Final  judgment  and  the 
Hold  Separate  Stipulation  and  Order:  and 

(2)  Subject  to  the  reasonable  convenience 
of  Allied  and  without  restraint  or 
interference  from  it.  to  interview,  either 
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informally-or  on  the  record,  its  officers, 
employees,  and  agents,  who  may  have 
counsel  present,  regeirding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  or  upon  the  written 
request  of  the  Attorney  General's  Office 
of  any  Relevant  State,  Allied  shall 
submit  such  written  reports,  under  oath 
if  requested,  with  respect  to  any  matter 
contained  in  the  Final  Judgment  and  the 
Hold  Separate  Stipulation  and  Order. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  VII  or  XII  of  this  Final 
Judgment  shall  be  divulged  by  a 
representative  of  the  plaintiffs  to  any 
person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  or  the  Attorney 
General's  Office  of  any  Relevant  State, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  or  any 
relevant  State  is  a  party  (including 
grand  jury  proceedings),  or  for  the 
purpose  of  securing  compliance  with 
this  Final  Judgment,  or  as  otherwise 
required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  Allied  to 
plaintiffs,  Allied  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
Allied  marks  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiffs  to  Allied  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Allied  is  not  a 
party. 

xra 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

XIV 

Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 


the  tenth  aimiversary  of  the  date  of  its 
entry. 

XV 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated:     ; 

United  States  District  Judge 
COMPEXmVE  IMPACT  STATEMENT 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
16(b)-(h),  files  this  Competitive  Impact 
Statement  related  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

The  United  States  filed  a  civil 
antitrust  Complaint  imder  Section  15  of 
the  Clayton  Act,  15  U.S.C.  25,  on  April 
8,  1999,  alleging  that  the  proposed 
acquisition  of  Browning-Ferris 
Industries,  Inc.'s  ("BFI")  small  container 
commercial  waste  hauling  assets  in  the 
St.  Louis  market  by  Allied  Waste 
Industries,  Inc.  ("Allied")  would 
constitute  a  violation  of  Section  7  of  the 
Clayton  Act,  15  U.S.C.  18.  The  States  of 
Illinois  and  Missouri,  by  and  through 
their  respective  Attorneys  General,  are 
co-plaintiffs  with  the  United  States  in 
this  action.^ 

The  Complaint  alleges  that  the  effect 
of  the  acquisition  may  be  substantially 
to  lessen  competition  in  small 
containerized  commercial  waste  hauling 
services  in  the  St.  Louis  market,  which 
includes  the  City  of  St.  Louis  and  St. 
Louis  County  in  Missouri,  and  the 
Illinois  coimties  of  St.  Clair,  Madison 
and  Monroe. 

Plaintiffs  seek,  among  other  relief,  a 
permanent  injunction  preventing  the 
defendants  from,  in  any  manner, 
combining  their  small  container 
commercial  waste  hauling  assets  in  the 
St.  Louis  market.  By  the  terms  of  a  Hold 
Separate  Stipulation  and  Order,  which 
was  filed  simultaneously  with  the 
proposed  Final  Judgment,  defendant 
Allied  must  take  certain  steps  to  ensure 
that,  until  the  required  divestiture  has 
been  accomplished,  the  BFI  assets  as 
outlined  in  the  proposed  Final 
Judgment  will  be  held  separate  and 
apart  from  defendant  Allied 's  other 
assets  and  businesses.  Allied  must,  imtil 
the  required  divestiture  is 
accomplished,  preserve  and  maintain 


'  The  APPA  obligates  only  the  United  States  to 
file  a  Competitive  Impact  Statement. 


the  specified  BFI  assets  as  saleable  and 
economically  viable  ongoing  concerns. 

The  United  States,  its  co-plaintiffs, 
and  the  defendants  also  have  filed  a 
Hold  Separate  Stipulation  and  Order  by 
which  the  parties  consented  to  the  entry 
of  a  proposed  Final  Judgment  designed 
to  eliminate  the  anticompetitive  effects 
of  the  acquisition.  Under  the  proposed 
Final  Judgment,  as  explained  more  fully 
below.  Allied  would  be  required  within 
1 20  days  after  the  filing  of  the  Hold 
Separate  Stipulation  and  Order,  or  5 
days  after  notice  of  the  entry  of  the  Final 
Judgment  by  the  Coiul,  to  divest,  as 
viable  business  operations,  a  specified 
number  of  BFI's  small  container 
commercial  waste  hauling  routes  and 
assets  serving  the  St.  Louis  market.  If 
Allied  did  not  do  so  within  the  time 
frame  in  the  proposed  Final  Judgment, 
a  trustee  appointed  hy  the  Court  would 
be  empowered  for  an  additional  six 
months  to  sell  those  assets.  If  the  trustee 
is  imable  to  do  so  in  that  time,  the  Court 
could  enter  such  orders  as  it  shall  deem 
appropriate  to  carry  out  the  piupose  of 
the  trust,  which  may,  if  necessary, 
include  extending  the  trust  and  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States,  after 
consultation  with  its  co-plaintiffs. 

Additionally,  imder  the  proposed 
Final  Judgment,  as  explained  more  fully 
below,  defendant  Allied  would  be 
required  to  offer  less  restrictive 
contracts  to  its  small  container 
commercial  waste  hauling  customers  in 
the  St.  Louis  market;  and  be  prohibited 
from  acquiring  any  commercial  waste 
hauling  company,  any  commercial 
waste  hauling  route,  or  any  relevant 
hauling  assets  in  the  St.  Louis  market 
for  5  years  after  notice  of  the  entry  of 
proposed  Final  Judgment. 

The  United  States,  its  co-plaintiffs, 
and  the  defendants  have  stipulated  that 
the  proposed  Final  Judgment  may  be 
entered  after  compliance  with  the 
APPA.  Entry  of  the  proposed  Final 
Judgment  would  terminate  this  action, 
except  that  the  Coiul  would  retain 
jvuisdiction  to  construe,  modify,  or 
enfortre  the  provisions  of  the  proposed 
Final  Judgment  and  to  pimish  violations 
thereof. 

n 

Description  of  the  Events  Giving  Rise  to 
the  Alleged  Violation 

Allied  and  BFI  are  two  of  the  three 
largest  companies  engaged  in  the 
commercial  waste  hauling  and  disposal 
business,  with  operations  throughout 
the  United  States.  In  1998.  Allied 
reported  domestic  revenues  of  nearly 
$1.6  billion  while  BFI  reported  domestic 
revenues  of  nearly  $4.7  billion. 
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Alii 
Allied 


(id 


and  BFI  agreed  to  a  sale  to 
of  BFI's  small  container 
commi  ircial  waste  hauling  assets  in  St. 
Louis  I  narket,  as  part  of  an  asset  swap 
agreen  ent  dated  February  11,  1999. 

A.  The  Solid  Waste  Hauling  Industry 

Soli(  I  waste  hauling  involves  the 
collect  on  of  paper,  food,  construction 
materii  il  and  other  solid  waste  from 
homes  businesses  and  industries,  and 
the  tra  isporting  of  that  waste  to  a 


landfil 


or  other  disposal  site.  These 


services  may  be  provided  by  private 
haulers  directly  to  residential, 
comm«  rcial  and  industrial  customers,  or 
indirec  tly  through  municipal  contracts 
and  fra  nchises. 

Serv  ce  to  commercial  customers 
accour  ts  for  a  large  percentage  of  total 
hauling  revenues.  Commercial 
customers  include  restaurants,  large 
apartment  complexes,  retail  and 
wholesale  stores,  office  buildings,  and 
industi  ial  parks.  These  customers 
typical  y  generate  a  substantially  larger 
volum(  I  of  waste  than  that  generated  by 
resider  tial  customers.  Waste  generated 
by  com  mercial  customers  is  generally 
placed  in  metal  containers  of  one  to  ten 
cubic  \i  ards  provided  by  their  hauling 
compa:  ly.  One  to  ten  cubic  yard 
contair  ers  are  called  "small 
contair  ers."  Small  containers  are 
collecti  fd  primarily  by  frontend  load 
vehicU  s  that  lift  the  containers  over  the 
front  o  the  truck  by  means  of  a 
hydrau  lie  hoist  and  empty  them  into  the 
storage  section  of  the  vehicle,  where  the 
waste  is  compacted.  Specially-rigged 
rearenc  load  vehicles  can  also  be  used 
to  serv  ce  some  commercial  small 
contaii  er  customers,  but  these  trucks 
genera!  ly  are  not  as  efficient  as  frontend 
load  v€  licles  and  are  limited  in  the 
sizes  o;  containers  they  can  safely 
handle  Frontend  load  vehicles  can 
drive  d  rectly  up  to  a  container  and 
hoist  tl  e  container  in  a  manner  similar 
to  a  for  dift  hoisting  a  pallet:  the 
contair  ers  do  not  need  to  be  manually 
rolled  i  nto  position  by  a  truck  crew  as 
with  a  earend  load  vehicle.  Service  to 
comme  rcial  customers  that  use  small 
contair  ers  is  called  "small 
contair  erized  hauling  service." 

Solic  waste  hauling  firms  also 
providi !  service  to  residential  and 
industrial  (or  "roll-off)  customers. 
Residei  itial  customers,  typically 
households  and  small  apartment 
complexes  that  generate  small  amounts 
of  wast  3,  use  noncontainerized  solid 
waste  1  auling  service,  normally  placing 
their  w  iste  in  plastic  bags  or  trash  cans 
at  curbi  ;ide.  Rearend  load  vehicles  are 
general  ly  used  to  collect  waste  from 
resider  Ual  customers  and  from  those 
comme  rcial  customers  that  generate 


relatively  small  quantities  of  solid 
waste,  similar  in  the  amount  and  kind 
to  those  generated  by  residential 
customers.  Generally,  rearend  loaders 
use  a  one  or  two  person  crew  to 
manually  load  the  waste  into  the  rear  of 
the  vehicle. 

Industrial  or  roll-off  customers 
include  factories  and  construction  sites. 
These  customers  either  generate  non- 
compactible  waste,  such  as  concrete  or 
building  debris,  or  very  large  quantities 
of  compactible  waste.  They  deposit  their 
waste  into  very  large  containers  (usually 
20  to  40  cubic  yards)  that  are  loaded 
onto  a  roll-off  truck  and  transported 
individually  to  the  disposal  site  where 
they  are  emptied  before  being  returned 
to  the  customer's  premises.  Some 
customers,  like  shopping  malls,  use 
large,  roll-off  containers  with 
compactors.  This  type  of  customer 
generally  generates  compactible  trash, 
like  cardboard,  in  very  great  quantities; 
it  is  more  economical  for  this  type  of 
customer  to  use  roll-off  service  with 
compactor  than  to  use  a  number  of 
small  containers  picked  up  multiple 
times  a  week. 

B.  Small  Containerized  Commercial 
Waste  Hauling  Service 

There  are  no  practical  substitutes  for 
small  containerized  commercial  waste 
hauling  service.  Small  containerized 
commercial  waste  hauling  service 
customers  will  not  generally  switch  to 
noncontainerized  service  because  it  is 
too  impractical  and  costly  for  those 
customers  to  bag  and  carry  their  trash  to 
the  curb  for  hand  pick-up.  Small 
containerized  commercial  waste  hauling 
service  customers  also  value  the 
cleanliness  and  relative  freedom  from 
scavengers  afforded  by  that  service. 
Similarly,  roll-off  service  is  much  too 
costly  and  takes  up  too  much  space  for 
most  small  containerized  commercial 
waste  hauling  service  customers.  Only 
customers  that  generate  the  largest 
volumes  of  solid  waste  can 
economically  consider  roll-off  service, 
and  for  customers  that  do  generate  large 
volumes  of  waste,  roll-off  service  is 
usually  the  only  viable  option. 
Accordingly,  small  container 
commercial  waste  hauling  service  is  a 
line  of  commerce  and  a  relevant  product 
market. 

Solid  waste  hauling  services  are 
generally  provided  in  very  localized 
areas.  Route  density  (a  large  number  of 
customers  that  are  close  together)  is 
necessary  for  small  containerized 
commercial  waste  hauling  firms  to  be 
profitable.  In  addition,  it  is  not 
economically  efficient  for  heavy  trash 
hauling  equipment  to  travel  long 
distances  from  customers  without 


collecting  significant  amounts  of  waste. 
Thus,  it  is  not  efficient  for  a  hauler  to 
serve  major  metropolitan  areas  from  a 
distant  base.  Haulers,  therefore, 
generally  establish  garages  and  related 
facilities  within  each  major  local  area 
served.  Local  laws  or  regulations  that 
restrict  where  waste  can  be  disposed  of 
may  further  localize  markets.  Flow 
control  regulations  designate  the 
disposal  facilities  where  trash  picked  up 
within  a  geographic  area  must  be 
disposed.  Other  local  regulations  may 
also  prohibit  the  depositing  of  trash 
from  outside  a  particular  jurisdiction  in 
disposal  facilities  located  within  that 
jurisdiction.  These  laws  and  regulations 
dictate  that  haulers  operate  only  in 
these  local  jurisdictions  so  that  they 
may  use  the  designated  disposal 
facilities. 

The  Complaint  alleges  the  St.  Louis 
market  as  a  relevant  geographic  market 
for  small  containerized  commercial 
waste  hauling  services.  This  market 
includes  the  City  of  St.  Louis  and  St. 
Louis  County  in  Missouri,  and  the 
Illinois  counties  of  St.  Clair,  Madison 
and  Monroe. 

Allied  and  BFI  compete  with  each 
other  in  small  containerized  commercial 
waste  hauling  services  in  the  relevant 
geographic  market,  which  is  highly 
concentrated  and  becomes  substantially 
more  concentrated  as  a  result  of  the 
proposed  acquisition.  In  the  St.  Louis 
market.  Allied  and  BFI  each  have  over 
a  25%  share  of  the  small  containerized 
commercial  waste  hauling  business.  The 
acquisition  would  increase  the 
Herfindahl-Hirschmann  Index  ("HHI"),2 
a  measure  of  market  concentration,  by 
about  1400  to  about  3900  in  the  St. 
Louis  market. 

A  new  entrant  cannot  constrain  the 
prices  of  larger  incumbents  until  it 
achieves  minimiun  efficient  scale  and 
operating  efficiencies  comparable  to  the 
incumbent  firms.  In  small  containerized 
commercial  waste  hauling  service, 
achieving  comparable  operating 
efficiencies  required  achieving  route 
destiny  comparable  to  existing  firms, 
which  typically  takes  a  substantial 


^The  Herfindahl-Hirschmann  Index  ("HHI")  is  a 
measure  of  market  concentration  calculated  by 
squaring  the  market  share  of  each  firm  competing 
in  the  market  and  then  summing  the  resulting 
numbers.  For  example,  for  a  market  consisting  of 
four  firms  with  shares  of  30.  30,  20,  and  20  percent, 
the  HHI  is  2600  (30  squared  (900)  plus  30  squared 
(900)  plus  20  squared  (400)  plus  20  squared  (400) 
=  2600).  The  HHI.  which  takes  into  account  the 
relative  size  and  distribution  of  the  firms  in  a 
market,  ranges  from  virtually  zero  to  10,000.  The 
index  approaches  zero  when  a  market  is  occupied 
by  a  large  number  of  firms  of  relatively  equal  size. 
The  index  increases  as  the  number  of  firms  in  the 
market  decreases  and  as  the  disparity  in  size 
between  the  leading  firms  and  the  remaining  firms 
increases. 
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period  of  time.  A  substantial  barrier  to 
entry  is  the  use  of  long-term  contracts 
coupled  with  selective  pricing  practices 
by  incumbent  firms  to  deter  new 
entrants  into  small  containerized 
commercial  waste  hauling  service  and 
to  hinder  them  in  winning  enough 
customers  to  build  efficient  routes. 
Further,  even  if  a  new  entrant  endures 
and  grows  to  a  point  near  minimum 
efficient  scale,  the  entrant  will  often  be 
purchased  by  an  incumbent  firm  and 
will  be  removed  as  a  competitive  threat. 

Solid  waste  hauling  is  an  industry 
highly  susceptible  to  tacit  or  overt 
collusion  among  competing  firms.  Overt 
collusion  has  been  documented  in  more 
than  a  dozen  criminal  and  civil  antitrust 
cases  brought  in  the  last  decade  and  a 
half.  Such  collusion  typically  involves 
customer  allocation  and  price  fixing, 
and  where  it  has  occurred,  has  been 
shown  to  persist  for  many  years. 

The  elimination  of  one  of  a  small 
number  of  significant  competitors,  such 
as  would  occur  as  a  result  of  the 
proposed  transaction  in  the  St.  Louis 
market,  significantly  increases  the 
likelihood  that  consumers  in  these 
markets  are  likely  to  face  higher  prices 
or  poorer  quality  service. 

Based  on  the  foregoing  and  other 
facts,  the  Complaint  alleges  that  the 
effect  of  the  proposed  acquisition  may 
be  substantially  to  lessen  competition  in 
the  above-described  geographic  area  in 
the  small  containerized  commercial 
waste  hauling  service  market  in 
violation  of  Section  7  of  the  Clayton 
Act. 

m 

Explanation  of  the  Proposed  Final 
Judgment 

The  provisions  of  the  proposed  Final 
Judgment  are  designed  to  eliminate  the 
anticompetitive  effects  of  the 
acquisition  in  small  containerized 
commercial  waste  hauling  services  in 
the  St.  Louis  market  by  establishing  a 
new,  independent  and  economically 
viable  competitor  in  that  market.  The 
proposed  Final  Judgment  requires 
Allied,  within  120  days  after  the  filing 
of  the  Hold  Separate  Stipulation  and 
Order,  or  5  days  after  notice  of  the  entry 
of  the  Final  Judgment  by  the  Coiul,  to 
divest,  as  a  viable  ongoing  business  or 
businesses,  a  specified  number  of  BFI's 
small  container  commercial  waste 
hauling  routes  and  assets  serving  the  St. 
Louis  market.  The  divestiture  would 
include  both  the  small  containerized 
commercial  waste  hauling  service  assets 
and  other  assets  as  may  be  necessary  to 
insure  the  viability  of  the  small 
container  business.  If  Allied  cannot 
accomplish  this  divestiture  within  the 


above-described  period,  the  proposed 
Final  Judgment  provides  that,  upon 
application  by  the  United  States  as 
plaintiff,  the  Court  will  appoint  a  trustee 
to  effect  the  divestiture. 

The  proposed  Final  Judgment 
provides  that  the  assets  must  be 
divested  in  such  a  way  as  to  satisfy 
plaintiff  United  States  (after 
consultation  with  the  states  of  Illinois 
and  Missouri)  that  the  operations  can 
and  will  be  operated  by  the  purchaser 
or  purchasers  as  a  viable,  ongoing 
business  or  businesses  that  can  compete 
effectively  in  the  relevant  market. 
Similarly,  if  the  divestiture  is 
accomplished  by  the  trustee,  the  assets 
must  be  divested  in  such  a  way  as  to 
satisfy  plaintiff  United  States  (after 
consultation  with  the  states  of  Illinois 
and  Missouri)  that  the  business  or 
businesses  can  and  will  be  operated  as 
viable,  independent  competitors  by  the 
purchaser  or  piu-chasers.  The 
defendants  must  take  all  reasonable 
steps  necessary  to  accomplish  the 
divestiture  and  shall  cooperate  with 
prospective  purchasers  and,  if  one  is 
appointed,  with  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  Allied  will 
pay  all  costs  and  expenses  of  the  trustee. 
The  trustee's  commission  will  be 
structured  so  as  to  provide  an  incentive 
for  the  trustee  based  on  the  price 
obtained  and  the  speed  with  which 
divestiture  is  accomplished.  After  his  or 
her  appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish 
divestiture.  At  the  end  of  six  months,  if 
the  divestiture  has  not  been 
accomplished,  the  trustee  and  the 
parties  will  make  recommendations  to 
the  Court  which  shall  enter  such  orders 
as  appropriate  in  order  to  carry  out  the 
purpose  of  the  trust,  including 
extending  the  trust  or  the  term  of  the 
trustee's  appointment. 

The  proposed  Final  Judgment  also 
requires  Allied  to  offer  less  restrictive 
contracts  (attached  to  the  proposed 
Final  Judgment  as  Exhibit  C)  to  small 
containerized  commercial  waste  hauling 
customers  in  the  St.  Louis  market.  These 
contractual  changes  involve  shortening 
from  three  years  to  two  years  the  term 
of  contracts  Allied  uses,  limiting 
renewals  to  one  year  periods,  and 
substantially  reducing  the  amount  of 
liquidated  damages.  The  proposed  Final 
Judgment  requires  that  these  revised 
contracts  shall  be  offered  to  all  new, 
small,  containerized  commercial  waste 
hauling  customers  and  to  existing 
customers  that  sign  new  contracts  for 
small  containerized  commercial  waste 
hauling  service,  effective  beginning  the 


date  Allied  acquires  the  BFI  assets.  By 
December  1,  1999,  AlUed  must  offer  the 
revised  contract  to  all  other  small 
containerized  commercial  waste  hauling 
service  customers  in  the  St.  Louis 
market. 

The  United  States  concluded  that  a 
change  in  the  types  of  contracts  used 
with  small  containerized  commercial 
waste  hauling  service  customers  in  the 
St.  Louis  market,  in  conjimction  with 
the  required  divestiture,  will  adequately 
address  the  competitive  concerns  posed 
by  Allied's  acquisition  of  the  BFI  assets. 
Several  factors  led  to  the  decision, 
including  the  number  of  existing 
competitors  in  the  market;  the  size  of 
the  population  and  number  and  density 
of  commercial  establishments  requiring 
small  containerized  commercial  waste 
hauling  service;  and  the  number  of 
haulers  that  ciurently  do  not  provide, 
but,  absent  the  long-term  contracts  that 
now  exist,  could  provide  small 
containerized  commercial  waste  hauling 
service  in  the  market.  Requiring  Allied 
to  offer  less  restrictive  contracts  within 
the  St.  Louis  market  eliminates  a  major 
barrier  to  entry  and  expansion.  Haulers 
already  serving  the  market  will  be  able 
to  more  easily  expand  their  current  or 
build  new  routes  and  nearby  haulers 
will  be  able  to  build  routes,  thus 
constraining  any  possible 
anticompetitive  price  increase  by  the 
post-acquisition  firm. 

The  proposed  Final  Judgment  also 
prohibits  Allied  fi-om  acquiring  any 
commercial  waste  hauling  company, 
any  commercial  waste  hauling  route,  or 
any  relevant  hauling  assets  in  the  St. 
Louis  market  for  5  years  after  notice  of 
the  entry  of  the  proposed  Final 
Judgment.  The  United  States  concluded 
that  this  restriction  would  ensure 
continued  competition  in  the  market  by 
preventing  Allied  from  acquiring  small 
containerized  commercial  waste  hauling 
routes  which  would  have  had  the  effect 
of  undercutting  the  relief  required  by 
the  proposed  Final  Judgment  by 
effecting  the  entry  and  expansion  of 
other  market  participants  and  stifling 
competition  in  small  containerized 
commercial  waste  hauling. 

The  relief  sought  in  the  St.  Louis 
market  alleged  in  the  complaint  has 
been  tailored  to  insure  that,  given  the 
specific  conditions  in  this  market,  the 
relief  will  protect  consiuners  of  small 
containerized  commercial  waste  hauling 
services  from  higher  prices  and  poorer 
quality  ser\'ice  that  might  otherwise 
result  from  the  acquisition. 
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IV 

Remeo  ies  Available  to  Potential  Private 
Litigan  ts 

Sect  on  4  of  the  Clayton  Act  {15 
U.S.C.  15)  provides  that  any  person  who 
has  be*  n  injured  as  a  resuH  of  conduct 
prohib  ted  by  the  antitrust  laws  may 
bring  s  ait  in  federal  court  to  recover 
three  ti  mes  the  damages  the  person  has 
sufferei.  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  J  idgment  will  neither  impair  nor 
assist  t  le  bringing  of  any  private 
antitru  it  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act  (15  U.S.C.  16(a)).  the  proposed  Final 
ludgmc  nt  has  no  prima  facie  effect  in 
any  sul  (sequent  private  lawsuit  that  may 
be  broi  ght  against  the  defendants. 


Proced  ires  Available  for  Modification  of 
the  Pro  oosed  Final  Judgment 

The  Jnited  States  and  defendants 
have  St  pulated  that  the  proposed  Final 
Judgm(  nt  may  be  entered  by  the  Court 
after  cc  mpliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  Aas  not  withdrawn  its  consent. 
The  AF  PA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  ,  ^PPA  provides  a  period  of  at 
least  6C  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  Un:  ted  States  lATitten  comments 
regardi  ig  the  proposed  Final  Judgment. 
Any  pe  rson  who  wishes  to  comment 
should  do  so  within  (60)  days  of  the 
date  of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Registe  r.  The  United  States  will 
evaluat  ?  and  respond  to  the  comments. 
All  comments  will  be  given  due 
considf  ration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  cons  ent  to  the  proposed  Final 
Judgme  nt  at  any  time  prior  to  entry.  The 
commetits  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  a  id  published  in  the  Federal 
Registe  r. 

Written  comments  should  be 
submiti  ed  to:  J.  Robert  Kramer  II,  Chief, 
Litigati  3n  II  Section,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  NW,  Suite  3000. 
WashiEgton,  DC  20530. 

The  {iroposed  Final  Judgment 
provide  s  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  n  jcessary  or  appropriate  for  the 
modific  ation,  interpretation,  or 
enforce  ment  of  the  Final  Judgment. 


VI 

Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  litigation  against  defendants 
Allied  and  BFI.  The  United  States  could 
have  brought  suit  and  sought 
preliminary  and  permanent  injunctions 
against  Allied's  acquisition  of  the  BFI 
assets.  The  United  States  is  satisfied, 
however,  that  the  divestitiu^e  of  the 
assets,  the  contract  relief,  and  the 
prohibition  on  acquisitions,  as  outlined 
in  the  proposed  Final  Judgment,  will 
promote  small  containerized 
commercial  waste  hauling  service 
competition  in  the  St.  Louis  market  and 
lower  entry  barriers  that  would 
otherwise  substantially  lessen 
competition  in  this  market.  The  United 
States  is  satisfied  that  the  proposed 
relief  will  prevent  the  acquisition  from 
having  anticompetitive  effects  in  the  St. 
Louis  market,  will  maintain  the 
structiu-e  of  the  St.  Louis  market  that 
existed  prior  to  the  acquisition,  will 
preserve  the  existence  of  independent 
competitors  in  this  area,  and  will  allow 
for  new  entry  and  expansion  by  existing 
firms  in  this  market. 

vn 

Standard  of  Review  Under  the  APPA  for 
the  Proposed  Supplemental  Order 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed 
supplemental  Order  "is  in  the  public 
interest."  In  making  that  determination, 
the  Court  may  consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of 
alleged  violations,  provisions  for 
enforcement  and  modification,  duration 
or  relief  sought,  anticipated  effects  of 
alternative  remedies  actually 
considered,  and  any  other 
considerations  bearing  upon  the 
adequacy  of  such  judgment; 

(2)  The  impact  of  entry  of  such 
judgment  upon  the  public  generally  and 
individuals  alleging  specific  injury  from 
the  violations  set  forth  in  the  complaint 
including  consideration  of  the  public 
benefit,  if  any,  to  be  derived  from  a 
determination  of  the  issues  at  trial. . 

15  U.S.C.  16(e)  (emphasis  added).  As 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  recently  held,  the 
APPA  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 


government's  compleiint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft,  56  F.  3d  1448,  1458-62  (D.C. 
Cir.  1995).  The  courts  have  recognized 
that  the  term  "  'public  interest'  take(s] 
meaning  from  the  purposes  of  the 
regulatory  legislation."  NAACPv. 
Federal  Power  Comm  'n,  425  U.S.  662, 
669  (1976).  Since  the  purpose  of  the 
antitrust  laws  is  to  preserve  "free  and 
unfettered  competition  as  the  rule  of 
trade,"  Northern  Pacific  Railway  Co.  v. 
United  States,  356  U.S.  1,  4  (1958),  the 
focus  of  the  "public  interest"  inquiry 
under  the  APPA  is  whether  the 
proposed  Final  Judgment  would  serve 
the  public  interest  in  free  and  unfettered 
competition.  United  States  v.  American 
Cyanamid  Co.,  719  F.  2d  558,  565  (2d 
Cir.  1983),  cert,  denied,  465  U.S.  1101 
(1984);  United  States  V.  Waste 
Management,  Inc.,  1985-2  Trade  Cas. 
1166,651,  at  63,046  (D.D.C.  1985).  In 
conducting  this  inquiry,  "the  Court  is 
nowhere  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  3  Rather, 

(ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
.  .  .  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid/America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
1161,508.  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  Court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc.,  858  F.  2d  456,  462 
{9th  Cir.  1988)  quoting  United  States  v. 
Bechtel  Corp.,  648  F.  2d  660,  666  (9th 
Cir.),  cert  denied,  454  U.S.  1083  (1981). 
See  also  Microsoft.  56  F.  3d  1448  (D.C. 
Cir.  1995).  Precedent  requires  that: 


M19  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  liasis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  §  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  93-1463,  93rd 
Cong.  2d  Sess.  8-9,  reprinted  in  (1974)  U.S.  Code 
Cong.  &  Ad.  News  6535.  6538. 
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the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  psirticular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  'within  the  reaches 
of  the  public  interest.'  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree,  "i 

A  proposed  consent  decree  is  an 
agreement  betwreen  the  parties  which  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  do  not  hastily 
and  thoughtlessly  stipulate  to  a  decree 
because,  in  doing  so,  they 

waive  their  right  to  litigate  the  issues 
involved  in  the  case  and  thus  save 
themselves  the  time,  expense,  and  inevitable 
risk  of  litigation.  Naturally,  the  agreement 
reached  normally  embodies  a  compromise:  in 
exchange  for  the  saving  of  cost  and  the 
elimination  of  risk,  the  parties  each  give  up 
something  they  might  have  won  had  they 
proceeded  with  the  litigation. 

United  States  v.  Armour  &-  Co.,  402  U.S. 
673,681  (1971). 

The  proposed  Final  Judgment 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted)."  ^ 

vm 

Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dated:  April  22,  1999. 


*  United  States  v.  Bechtel.  648  F.  2d  at  666 
(citations  omitted)  (emphasis  added);  see  United 
States  V.  BNS.  Inc..  858  F.  2d  at  463:  United  States 
v.  National  Broadcasting  Co..  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978):  United  States  v.  Gillette  Co.. 
406  F.  Supp.  at  716.  See  also  United  States  v. 
American  Cyanamid  Co..  719  F.  2d  at  565. 

5  United  Stales  v.  American  Tel.  and  Tel  Co..  552 
F.  Supp.  131,  150  (D.D.C.  1982),  affd  sub  nom. 
Man'land  v.  United  States.  460  U.S.  1001  (1983) 
quoting  United  States  v.  Gillette  Co.,  supra.  406  F. 
Supp.  at  716;  United  States  v.  Alcan  Aluminum. 
Ltd..  605  F.  Supp.  619,  622  (W.D.  Ky.  1985). 


Respectfully  submitted, 
Arthur  A.  Feiveson, 
ILBarit3125793. 
David  R.  Bickel, 
DC  Bar  #393409. 
Thomas  J.  Horton 
Denise  Cheung, 

U.S.  Department  of  Justice,  Antitrust  Division. 
Utigation  II  Section.  1401  H  Street,  NW.  Suite 
3000.  Wastiington,  DC 20530,  (202)  307-0924. 

Certificate  of  Service 

I  hereby  certify  that  a  copy  of  the 
foregoing  has  been  served  upon  Allied 
Waste  Industries,  Inc.,  Browning-Ferris 
Industries,  Inc.,  the  Office  of  the 
Attorney  General  of  the  State  of  Illinois, 
and  the  Office  of  the  Attorney  General 
of  the  State  of  Missouri,  by  placing  a 
copy  of  this  Competitive  Impact 
Statement  in  the  U.S.  mail,  directed  to 
each  of  the  above-named  parties  at  the 
address  given  below,  this  22d  day  of 
April,  1999. 

Allied  Waste  Industries,  Inc.,  c/o  Tom  D. 
Smith,  Jones  Day  Reavis  &  Pogue, 
Metropolitan  Square.  1450  G  Street,  NW, 
Washington.  DC  20005-2088 

Browning-Ferris  Industries,  Inc.,  c/o  David 
M.  Foster,  Fulbright  &  Jaworski,  801 
Pennsylvania  Avenue,  NW,  Washington, 
ex:  20004-2615 

State  of  Illinois,  Christine  H.  Rosso,  Assistant 
Attorney  General,  Office  of  the  Attorney 
General,  Antitrust  Bureau,  100  W. 
Randolph,  Chicago,  IL  60601 

State  of  Missouri,  J.  Robert  Sears,  Assistant 
Atomey  General,  Office  of  the  Attorney 
General,  1530  Rax  Court,  Jefferson  City, 
Missouri  65109 

Arthur  A.  Feiveson, 

Attorney,  U.S.  Department  of  Justice. 
Antitrust  Division.  1401  H  Street.  NW,  Suite 
3000.  Washington.  DC 20530.  (202)307-0924. 
[FR  Doc.  99-11076  Filed  5-3-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

[CivilNo.98CV03170] 

Public  Comments  and  Response  on 
Proposed  Final  Judgment  United 
States  V.  AT&T  Corp.  and  Tele- 
communications, Inc. 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)-(h), 
the  United  States  of  America  hereby 
publishes  below  the  comments  received 
on  the  proposed  Final  Judgment  in 
United  States  v.  AT&T  Corp.  and  Tele- 
communications. Inc.  Civil  Action  No. 
98CV03170,  filed  in  the  United  States 
District  Court  for  the  District  of 
Columbia,  together  with  the  United 
States'  response  to  the  comments. 


Copies  of  the  comments  and  response 
are  available  for  inspection  in  Room 
8000  of  the  U.S.  Department  of  Justice, 
Antitrust  Division,  1401  H  Street,  N.W., 
Washington,  D.C.  20530,  telephone: 
(202)  514-5621,  and  at  the  office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia,  United 
States  Courthouse,  Third  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20001.  Copies  of  any 
of  these  materials  may  be  obtained  upon 
request  and  payment  of  a  copying  fee. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 

Conunent  Relating  to  Proposed  Final 
Judgment  and  Response  of  the  United 
States  to  Comment 

Judge  Emmet  G.  Sullivan 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16(b)-(h))  ("APPA"),  the 
United  States  of  America  hereby  files 
the  public  comment  it  has  received 
relating  to  the  proposed  Final  Judgment 
in  this  civil  antitrust  proceeding,  and 
herein  responds  to  the  public  comment. 
The  United  States  has  concluded  that 
the  change  to  the  proposed  Final 
Judgment  that  was  suggested  in  the 
comment  would  be  in  the  public 
interest.  Accordingly,  the  United  States 
has  secured  the  consent  of  the 
defendants  to  modify  the  proposed 
Final  Judgment  in  this  respect.  The 
APPA  requires  publication  of  the  public 
comment  and  the  United  States' 
response.  When  that  publication  has 
been  completed,  the  United  States  will 
file  a  Certificate  of  Compliance  with  the 
APPA  and  a  Motion  for  Entry  of  the 
Modified  Judgment  with  the  court. 

I.  Background 

This  action  was  commenced  on 
December  30,  1998,  when  the  United 
States  filed  a  civil  antitrust  complaint 
under  Section  15  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  §  25,  alleging  that 
the  merger  of  Tele-Communications, 
Inc.  ("TCI")  with  a  wholly-owned 
subsidiary  of  AT&T  Corp.  ("AT&T")  and 
the  resultant  acquisition  by  AT&T  of  a 
23.5  percent  equity  interest  in  the 
mobile  wireless  telephone  business  of 
Sprint  Corporation  ("Sprint  PCS") 
would  substantially  lessen  competition 
in  the  provision  of  mobile  wireless 
telephone  services  in  many  geographic 
areas  throughout  the  country. 

In  June  1998,  AT&T  and  TCI  executed 
a  Merger  Agreement  and  Plan  of  Merger 
pursuant  to  which  TCI  would  be  merged 
into  a  wholly-owned  subsidiary  of 
AT&T.  The  proposed  transaction  would 
have  resulted  in  the  acquisition  of  a  23.5 
percent  interest  in  Sprint's  mobile 
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wirele  ss  business,  one  of  the  principal 
comp(  (titors  to  AT&T's  mobile  wireless 
teleph  one  business  in  many  geographic 
areas  i  hroughout  the  countiy.  The 
Unitei  States  concluded  that  AT&T's 
incennves  to  compete  with  Sprint  PCS 
could  be  lessened  significantly  as  a 
result  of  the  ownership  of  this 
substantial  interest  in  Sprint  PCS. 
Accor  lingly,  on  December  30,  1998,  the 
Unitec  States  filed  a  Complaint  seeking 
to  enjdin  the  merger. 
Contei  nporaneously  with  its  Complaint, 
the  Ur  ited  States  also  submitted  a 
proposed  Final  Judgment,  a  Competitive 
Impac  Statement,  and  a  Stipulation 
signed  by  the  defendants  consenting  to 
entry  ( if  the  proposed  Final  Judgment  by 
the  Co  urt  after  completion  of  the 
requir  sments  of  the  Antitrust 
Procec  ures  and  Penalties  Act  (15  U.S.C. 
16). 

Am<ing  other  things,  the  proposed 
Final  IJudgment  requires  the  defendants 
to  transfer  the  Sprint  PCS  stock  to  a 
trustee .  who  is  required  to  divest  the 
stock.  See  Section  V.A.,  proposed  Final 
Judgment.  The  proposed  Final  Judgment 
also  cc  ntains  a  number  of  provisions  to 
effect  <  "hold  separate"  arrangement 
until  t  lis  divestiture  has  been 
compl  (ted.  See  CIS  at  12-15.  One  of 
these  [revisions,  set  forth  in  Section 
VI.D.  c  f  the  proposed  Final  Judgment. 
requir(  id  that  the  trustee  be  instructed 
not  to  rate  the  Sprint  PCS  shares  held 
by  the  trust. 

n.  Res  >onse  to  Public  Comments 


The 
Unitec 
Sprint 
VI.D. 
Sprint 


cf 


the 
other 
entitlei  1 
shares 
of  shaifes 
Given 
PCS 
Sprint 


Sprint 
could 
on  its 
Sprint 
The 
VI.D 
could 
modififcation 


'This 


only  comment  received  by  the 
States  was  filed  by  Sprint.' 
s  comment  is  focused  on  section 

the  proposed  Final  Judgment, 
points  out  that  some  of  its 
potent  al  corporate  transactions  require 
api  >roval  of  a  majority  (or  some 
s  Decified  percentage)  of  all  shares 
to  vote.  For  these  matters, 
that  fail  to  vote  are  the  equivalent 

voting  against  a  proposal, 
he  substantial  portion  of  Sprint 

that  will  be  held  by  the  trust, 
contends  that  its  ability  to  obtain 
shareh  ilder  approval  on  such  matters 
could  1  le  impeded  by  the  non-voting 
requin  ment  in  section  VI.D.  of  the 
propos  ed  Final  Judgment,  and  that 

s  effectiveness  as  a  competitor 

diminished  by  this  constraint 
!  trategic  flexibility.  Comments  of 
[Corporation  at  2. 
Jnited  States  agrees  that  section 
the  proposed  Final  judgment 
lave  such  an  effect,  and  that  the 
suggested  by  Sprint  would 
be  app  opriate  in  order  to  address  the 
concer  is  raised  by  Sprint.  The  United 


of 


onunent  is  attached  hereto  as  Exhibit  A. 


States'  objective  in  negotiating  the  non- 
voting requirement  in  Section  VI.D.  was 
to  protect  competition  by  ensuring  that 
the  Sprint  PCS  shares  would  not  be 
voted  in  a  way  that  might  reduce 
competition.  In  light  of  the  information 
and  analysis  set  forth  in  Sprint's 
comments,  however,  the  United  States 
has  concluded  that  the  underlying 
objective  would  be  better  served  if 
section  VI.D.  is  modified,  to  read  as 
follows:  "The  trustee  shall  be  instructed 
to  vote  all  of  Liberty's  Sprint  Holdings 
that  are  entitled  to  vote  for  and/or 
against  applicable  matters  in  the  same 
respective  proportions  as  the  other 
holders  of  the  Sprint  PCS  Tracking 
Stock."  This  modification  will  fully 
neutralize  the  voting  rights  of  the 
Liberty  Sprint  Holdings,  yet  avoids  the 
unintended  effects  described  by  Sprint 
in  its  comment. 

The  defendants  and  the  United  States 
have  entered  into  a  Stipulation,  attached 
hereto,  agreeing  to  the  entry  of  a  Final 
Judgment  which  incorporates  this 
modification  to  section  VI.D.,  but  which 
is  otherwise  unchanged  from  the 
proposed  Final  Judgment  filed  on 
December  30,  1998. 

m.  Standard  of  Review 

As  set  forth  in  Section  VII  of  the 
Competitive  Impact  Statement,  the 
APPA  requires  that  proposed  consent 
judgments  in  antitrust  cases  brought  by 
the  United  States  be  subject  to  a  sixty 
(60)  day  comment  period,  after  which 
the  court  shall  determine  whether  entry 
of  the  proposed  Final  Judgment  "is  in 
the  public  interest."  15  U.S.C.  16(e).  A 
"public  interest"  determination  can  be 
made  properly  on  the  basis  of  the 
Competitive  Impact  Statement  and 
Response  to  Comments  filed  pursuant  to 
the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional 
procedures,  15  U.S.C.  16(f),  those 
procedures  are  discretionary.  A  court 
need  not  invoke  any  of  them  unless  it 
believes  that  the  comments  have  raised 
significant  issues  and  that  further 
proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep. 
93-1463,  93d  Cong.  2d  Sess.  8-9  (1974), 
reprinted  in  U.S.C.C.A.N.  6535,  6538. 
As  the  United  States  Court  of  Appeals 
for  the  D.C.  Circuit  recently  held,  this 
statute  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft,  56  F.3d  1448,  1461-62  (D.C. 
Cir.  1995). 


Under  this  standard,  the  Coiul's  role 
is  limited  to  determining  whether  the 
proposed  decree  is  within  the  "zone  of 
settlements"  consistent  with  the  public 
interest,  not  whether  the  settlement 
diverges  from  the  Court's  view  of  what 
would  best  serve  the  public  interest. 
United  States  v.  Western  Electric  Co., 
993  F.2d  1572,  1576  (quoting  United 
States  V.  Western  Electric  Co.,  900  F.2d 
283,  307  (D.C.  Cir.  1990));  United  States 
V.  Microsoft  Corp.,  56  F.3d  at  1457-58. 
see  also  56  F.3d  at  1460  (D.C.  Cir.  1995). 
As  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
recognized  in  reversing  the  district 
court's  refusal  to  enter  an  antitrust 
consent  decree  proposed  by  the  United 
States:  "Congress  did  not  mean  for  a 
district  judge  to  construct  his  ovim 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  United  States 
V.  Microsoft  Corp..  56  F.3d  at  1458-60. 
To  the  contrary,  "(t]he  court's  authority 
to  review  the  decree  depends  entirely 
on  the  government's  exercising  its 
prosecutorial  discretion  by  bringing  a 
case  in  the  first  place,"  and  so  the 
district  court  "is  only  authorized  to 
review  the  decree  itself,"  not  other 
matters  that  the  government  might  have 
but  did  not  pursue.  Id. 

Absent  a  showing  of  corrupt  failure  of 
the  government  to  discharge  its  duty, 
the  Court,  in  making  its  public  interest 
finding,  should  .  .  .  carefully  consider 
the  explanations  of  the  government .  .  . 
and  its  responses  to  comments  in  order 
to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
1161,508,  at  71,980  (W.D.  Mo.  1977).  The 
Coiui  may  reject  the  agreement  of  the 
parties  as  to  how  the  public  interest  is 
best  served  only  if  it  has  "exceptional 
confidence  that  adverse  antitrust 
consequences  will  result.  .  .  ."United 
States  V.  Western  Electric  Co.,  993  F.2d 
at  1577  (D.C.  Cir.),  cert,  denied,  114  S. 
Ct.  487  (1993),  quoted  with  approval  in 
United  States  v.  Microsoft  Corp.,  56  F.3d 
at  1460. 

IV.  Conclusion 

For  the  reasons  stated  herein,  the 
proposed  Final  Judgment,  with  section 
VI.D.  of  the  proposed  Final  Judgment 
modified  as  indicated  above  with  the 
consent  of  the  Defendants,  is  consistent 
with  the  public  interest. 

Dated:  March  26,  1999. 
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Respectfully  submitted, 
Peter  A.  Gray, 

Attorney,  Telecommunications  Task  Force, 
U.S.  Department  of  Justice,  Antitrust  Division, 
1401  H.  Street.  N.W.,  Suite  8000,  Washington, 
D.C.  20530,  (202)  514-5636. 

King  &  Spalding 

1 730  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20006-4706,  Telephone: 
202/737-0500,  Facsimile:  202/626-3737 

March  11,  1999. 
By  Hand  Delivery 

Mr.  Donald  J.  Russell, 

Chief,  Telecommunications  Task  Force, 
Antitrust  Division,  U.S.  Department  of 
Justice,  1401  H  Street.  N.W.,  Suite  8000. 
Washington,  D.C.  20530 

Re:  U.S.  v.  AT&T  Corp.  and  Tele- 
Communications,  Inc.,  Civil  Action  No. 
98  CV  03170  (EGS(D.D.C.) 

Dear  Mr.  Russell:  In  accordance  with  the 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  §  16(bHh),  Sprint  Corporation 
submits  the  enclosed  comments  on  the 
proposed  consent  decree  in  the  above- 
entitled  action. 

Sincerely, 
Kevin  R.  Sullivan 

Comments  of  Sprint  Corporation 

Sprint  Coqjoration  ("Sprint"), 
pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(bHh) 
(the  "Turiney  Act"),  submits  these 
comments  on  the  Final  Judgment 
proposed  by  the  United  States 
Department  of  Justice  (the 
"Department")  concerning  the  planned 
acquisition  by  AT&T  Corporation 
("AT&T")  of  Tele-Communications,  Inc. 
("TCI"). 

Summary 

TCI  owrns  about  22%  of  the 
outstanding  shares  of  Sprint  PCS  Stock 
(a  tracking  stock  which  generally  tracks 
Sprint's  wireless  operations).  The 
proposed  Final  Judgment  requires  TCI 
to  transfer  its  holdings  in  Sprint  PCS 
Stock  to  a  trustee  for  the  purpose  of 
accomplishing  a  complete  divestiture  of 
such  holdings  by  May  23,  2004,  See 
Final  Judgment  §§  IV. A.,  V.A.,  64  Fed. 
Reg.  2506,  2507-08  (January  14,  1999). 
While  the  PCS  Stock  is  held  in  the  trust, 
the  trustee  is  instructed  by  §  VI.D.  of  the 
proposed  Final  Judgment  not  to  vote  the 
stock  64  F.R.  at  2509. 

Sprint  believes  that  the  non-voting 
provision  of  the  proposed  Final 
Judgment  could  have  the 
anticompetitive  effect  of  limiting 
Sprint's  financial  and  operating 
flexibility.  Certain  Sprint  corporate 
matters  require  the  approval  of  a 
majority  (or  some  other  percentage)  of 
all  shares  entitled  to  vote.  For  these 
matters,  not  voting  has  the  same  effect 


as  a  negative  vote.  Due  to  the  large 
amount  of  Sprint  PCS  Stock  the  trust 
will  hold,  if  the  trustee  does  not  vote  the 
shares,  it  could  be  difficult  for  Sprint  to 
obtain  necessary  shareholder  votes. 
Many  of  the  matters  that  could  be 
affected  involve  important  strategic 
options  including  the  authorization  of 
additional  stock  which  could  be  needed 
to  fimd  new  products  or  technologies, 
the  combination  of  PCS  Group  with  the 
rest  of  Sprint,  and  the  "spin-off'  of  the 
PCS  Group.  If  Sprint's  strategic 
flexibility  is  constrained,  it  could 
become  a  less  effective  competitor  in  the 
constantly-evolving  telecommunications 
industry. 

In  order  to  avoid  these  potential 
anticompetitive  effects,  the  proposed 
Final  Judgment  needs  to  be  modified  to 
instruct  the  trustee  to  vote  the  Sprint 
PCS  Stock  pro  rata  in  accordance  vdth 
the  votes  of  all  other  Sprint  PCS 
shareholders.  By  ordering  the  trustee  to 
vote  its  shares  pro  rata,  the  Final 
Judgment  would  neuter  completely  the 
voting  power  of  the  Sprint  PCS  Stock 
held  by  the  trust  without  constraining 
Sprint. 

I.  The  Non- Voting  Provision  in  the 
Proposed  Final  Judgment  Would 
Constrain  Sprint's  Operating  and 
Financial  Flexibility 

A.  Background 

Sprint's  PCS  Stock  is  a  "tracking 
stock"  which  generally  tracks  the 
performance  of  Sprint's  wireless  PCS 
operations.  Sprint's  other  tracking  stock, 
the  FON  Common  Stock,  tracks  the 
performance  of  Sprint's  other 
operations,  including  local  and  long 
distance  telephone  service.  On  most 
matters,  the  FON  Stock  has  one  vote  per 
share  and  the  PCS  Stock  has  a 
fluctuating  vote  based  on  the  market 
price  of  the  PCS  stock  relative  to  the 
FON  Stock. 

TCI,  through  a  subsidiary,  ovnis 
approximately  98.5  million  shares  of 
low-vote  Series  2  PCS  Stock.  TCI's 
shares  are  equal  to  approximately  22% 
of  the  total  shares  and  share  equivalents 
of  the  Sprint  PCS  Stock  (not  including 
the  warrants  and  preferred  stock  owned 
by  TCI).  On  most  matters,  the  Series  2 
PCS  Stock  owned  by  TCI  has  one-tenth 
of  the  vote  per  shcire  of  Series  1  PCS 
Stock.  ^  However,  on  matters  for  which 
the  PCS  Stock  votes  as  a  class  (as 
opposed  to  voting  with  the  FON  Stock), 
the  Series  2  PCS  Stock  has  the  same 
voting  power  as  the  publicly-traded 
Series  1  PCS  Stock. 


B.  The  Proposed  Final  Judgment 

Under  the  terms  of  the  proposed  Final 
Judgment,  TCI  must,  prior  to  the  closing 
of  AT&T's  acquisition  of  TCI,  transfer 
the  Sprint  PCS  Stock  it  ciurently  owns 
to  a  trustee.  Final  Judgment  §  IV. A.,  64 
FR  at  2507.  Pursuant  to  §  V.A.,  the 
trustee  must  divest  by  May  23,  2002,  the 
portion  of  TCI's  holdings  sufficient  to 
bring  the  holding  to  no  more  than  10% 
of  the  outstanding  Sprint  PCS  Stock  and 
must  completely  divest  the  Sprint  PCS 
Stock  by  May  23,  2004.  64  FR  at  2508. 
Section  VI.D.  of  the  Final  Judgment 
states  that  "[tjhe  trustee  shall  be 
instructed  not  to  vote  [the  Sprint  PCS 
shares]  for  so  long  as  they  are  held  in 
trust."  64  FR  at  2509. 

C.  The  Potential  Anticompetitive  Effects 

The  trustee's  inability  to  vote  the 
shares  in  the  trust  will  adversely  affect 
Sprint's  ability  to  obtain  the  necessary 
shareholder  vote  in  any  matter  that 
requires  a  majority  (or  some  other 
percentage)  of  all  shares  entitled  to  vote. 
On  these  matters,  if  the  trustee  does  not 
vote,  the  large  block  of  PCS  stock  held 
by  the  trust  will  effectively  vote  no.^ 
Because  many  important  corporate 
actions  require  a  majority  of  all  shares 
entitled  to  vote.  Sprint's  operating 
flexibility  will  be  constrained 
significantly. 

The  difficulties  caused  if  TCI's  PCS 
shares  don't  vote  are  most  significant 
where  the  Series  2  PCS  Stock  that  the 
trust  will  hold  has  a  full  vote  per  share. 
Spring  will  be  exposed  to  significant 
anticompetitive  harm  if  it  is  imable  to 
obtain  shareholder  approval  for  this 
category  of  actions. 

For  instance,  in  order  for  Sprint  to 
increase  the  number  of  authorized 
shares  of  PCS  Stock,  Article  Sixth, 
Section  3.1(ii)  of  its  Charter  requires 
that  the  PCS  Stock  vote  as  a  class  (v«th 
the  Series  2  PCS  Stock,  that  the  trust 
will  hold,  having  a  full  vote  per  share). 
For  more  PCS  shares  to  be  authorized, 
the  approval  of  a  majority  of  all  shares 
entitled  to  vote  is  needed.  Assuming, 
hypothetically,  that  at  the  time  of  a  vote 
Sprint  has  450  million  shares  of  PCS 
Stock  that  vote  and  the  trust  holds 
approximately  22%  of  the  PCS  Stock  or 
98.5  million  shares  of  Series  2  PCS 
Stock,  Sprint  would  need  approval  of 
225,000,001  shares.  If  out  of  the  351.5 
million  non-trust  shares,  only  275 
million  are  voted  on  this  issue  due  to 
shareholders  failing  to  send  in  proxy 
cards  and  if  the  trustee  does  not  vote  its 
shares.  Sprint  would  be  required  to 


'  Upon  sale  by  TQ  to  an  unrelated  party,  the 
Series  2  PCS  Stock  now  owned  by  TQ  will  convert 
to  Series  1  PCS  Stock  with  full  voting  power. 


2  The  trustee's  inability  to  vote  will  not  affect 
Sprint's  ability  to  obtain  shareholder  approval  in 
matters  where  a  percentage  of  the  shares  that 
actually  do  vote  at  a  given  meeting  is  required. 
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affirmative  votes  from  81.8%  of 


the  sh  ares  that  are  voted  (225,000,001 


out  of 


275.000.000  votes),  a  difficult 


percei  itage  to  obtain  in  any  public  vote. 
If  less  than  225  million  shares  were 
voted,  then  Sprint's  proposal  would  fail, 
even  i  F  a  full  100%  of  the  shares  voted 
in  favi  )r. 

An]  difficulty  in  authorizing  more 
PCS  S  took  could  have  substantial 
anticornpetitive  effects: 

•  Sprint  might  need  to  have  more 
shares  of  PCS  Stock  authorized  in  order 
to  issue  more  shares  to  raise  capital  for 
the  binldout  of  its  PCS  network,  or  to 
raise  substantial  capital  for  events  that 
are  not  foreseeable  today,  such  as 
impro  /ements  or  changes  to  technology 
that  ai  e  necessitated  by  competitive 
develc  pments  in  the  PCS  business. 

•  S]  irint  might  desire  to  complete 
certai)  i  pro-competitive  acquisitions 
using  'CS  Stock  as  consideration, 
which  could  require  the  authorization  of 
additi  mal  shares. 

Wit!  lout  the  ability  to  fund  the 
buildc  ut  of  its  network  and  other 
activit  les  that  become  necessary  in  the 
future  and  without  the  ability  to 
acquir  3  strategic  business  partners  that 
may  b  (come  critical  to  the  survival  of 
Sprint  PCS,  Sprint  could  be  placed  in  a 
position  of  substantial  competitive 
disad\  antage. 

The;  e  are  numerous  other  examples  of 
irapor  ant  Sprint  corporate  actions  that 
requir  s  a  majority  of  all  shares  entitled 
to  vote  and  entitle  the  Series  2  PCS 
Stock  hat  the  trust  will  hold  to  a  full 
vote  pi  >r  share  including: 

•  Ai  nendment  to  the  Charter  that 
would  alter  or  change  the  powers, 
prefen  nces  or  special  rights  of  the 
shares  of  the  PCS  Stock  so  as  to  affect 
them  a  dversely; 

•  "5  pin  off  of  the  PCS  Group  within 
2  year!  of  November  23,  1998;  and 

•  A(  ;quisition  by  the  FON  Group  or 
anothe  r  Group  of  more  than  33%  of  the 
assets  )f  the  PCS  Group. 

For  ( lach  of  these  actions,  the  trustee's 
inabili  :y  to  vote  could  constrain  Sprint 
anticoi  npetitively  by  preventing  Sprint 
from  s  ructuring  itself  most  effectively. 

If  thi  ( trustee  does  not  vote  TCI's  PCS 
shares  the  financial  and  operating 
flexibi  ity  of  Sprint  will  be  constrained. 
To  be  (  ompetitive  in 
telecoi  imunications,  a  company  needs 
the  abi  ity  to  change  its  capital  structure 
in  ordf  r  to  provide  new  technologies 
and  CO  mpete  in  new  markets.  In  the  past 
year  al  me.  each  of  AT&T.  MCI,  and 
Sprint  has  undergone  substantial 
structi  ral  changes  in  an  effort  to  be 
more  c  ompetitive.  Exactly  what  will  be 
deman  ded  in  the  next  five  years  is 
unkno  vn,  but  it  is  certain  that 
techno  ogy  will  progress  and  companies 


will  need  to  organize  themselves 
properly  to  efficiently  deliver  these 
developing  technologies  to  their 
customers. 

n.  To  Avoid  Anticompeititive  Effects, 
the  Final  Judgment  Must  Order  Pro 
Rata  Voting  by  the  Trustee 

In  order  to  avoid  the  anticompetitive 
effects  discussed  above,  the  Final 
Judgment  must  require  the  trustee  to 
vote  the  Sprint  PCS  Stock  held  in  the 
trust  pro  rata  in  accordance  with  the 
proportion  of  the  votes  of  the  other 
Sprint  PCS  shareholders.  Under  this 
proposal,  the  trustee  would  exercise  no 
discretion  in  voting  the  stock,  but  the 
views  of  the  other  Sprint  PCS 
shareholders  would  not  be  frustrated  in 
those  situations  requiring  a  majority  of 
all  shares  entitled  to  vote. 

For  all  votes  in  which  the  PCS  shares 
held  by  the  trust  are  eligible  to  vote,  the 
trustee  should  be  instructed  to  vote  the 
shares  in  the  same  proportion  as  the 
other  shares  of  PCS  Stock  are  voted. 
Specifically,  the  proportion  voted  in 
favor  and  the  proportion  voting  against 
(or,  where  shareholders  are  not 
provided  the  opportunity  to  vote 
against,  the  proportion  of  votes  not 
voted  in  favor)  should  be  equal  to  these 
respective  proportions  in  light  of  all 
votes  cast  by  the  other  holders  of  Series 
2  PCS  Stock,  the  holders  of  Series  1  PCS 
Stock,  the  holders  of  Series  3  PCS  Stock, 
and  the  PCS  Stock  votes  that  are 
attributed  to  the  shares  of  Class  A 
Conunon  Stock  held  by  France  Telecom 
S.A.  and  Deutsche  telekom  AG. 

Because  the  Sprint  PCS  Stock  held  by 
TCI  has  low  voting  power  in  most 
situations,  the  Department  concluded 
that  any  concerns  that  AT&T  would 
influence  or  control  Sprint's 
competitive  behavior  are  minimal.  See 
Competitive  Impact  Statement  §  II.C  n.8, 
64  FR  2506,  2511.  Nevertheless, 
according  to  the  Competitive  Impact 
Statement  filed  by  the  Department,  the 
voting  prohibition  embodied  in  §  VI.D. 
is  meant  to  further  address  the  concern 
that  AT&T  might  "influence  []  the 
competitive  behavior  of  [Sprint]  in  ways 
that  reduce  competition."  See  Id.  By 
ordering  the  trustee  to  vote  the  PCS 
Stock  held  by  the  trust  pro  rata,  the 
Final  Judgment  will  eliminate 
completely  any  influence  or  control 
AT&T  or  the  trustee  has  over  Sprint's 
competitive  behavior  and  avoids  the 
anticompetitive  effect  of  constraining 
Sprint's  strategic  flexibility  caused  by 
the  no  vote  approach. 

Dated:  March  n,  1999. 

Respectfully  submitted. 


Sprint  Corporation  by  its  attorneys 

Kevin  R.  Sullivan  (D.C.  Bar  No.  411718). 

Peter  M.  Todaro  (D.C.  Bar  No.  455430), 

King  &■  Spalding,  1 730  Pennsylvania  Avenue, 
NW..  Washington.  DC 20006,  (202)  737-0500. 

Bruce  N.  Hawthorne, 

Andrew  M.  Tebbe, 

King  6- Spalding.  191  Peachtree  Street, 

Atlanta.  Georgia  30303,  (404)  572-4600. 

[FR  Doc.  99-11075  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request,  Submitted  for  Public 
Comment  and  Recommendations; 
Extension  of  the  Unemployment 
Insurance  (Ul)  Revenue  Quality  Control 
(ROC)  Program 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision  and 
extension  of  the  UI  RQC  Program.  Note 
that  as  part  of  an  Unemployment 
Insurance  Service  (UIS)  reorganization 
effort,  the  name  was  changed  from  RQC 
to  the  Tax  Performance  System  (TPS). 
Discussions  are  still  taking  place  as  to 
the  most  appropriate  name  for  the 
program  and  so,  during  the  process  of 
extending  this  program,  the  reference 
name  shall  remain  as  Revenue  Quality 
Control  on  all  papers,  documents, 
handbooks,  forms  and  software 
packages.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  employee 
listed  below  in  the  contact  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  6,  1999. 
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Written  comments  should: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Evaluate  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
ADDRESSES:  Rett  Hensley, 
Unemployment  Insiurance  Service, 
Employment  and  Training 
Administration,  Department  of  Labor, 
Room  S4522,  200  Constitution  Ave., 
NW,  Washington,  DC  20210;  202-219- 
5615  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Since  1987,  all  State  Employment 
Security  Agencies  (SESAs)  except  the 
Virgin  Islands  have  been  required  by 
regulation  at  20  CFR  602  to  operate  a 
program  to  assess  their  Unemployment 
Insiuance  tax  and  benefit  programs. 
RQC  developed  new  measures  for  tax 
performance  to  replace  those  previously 
gathered  under  the  Quality  Appraisal 
(QA)  system.  RQC  is  designed  to  assess 
the  major  internal  UI  tax  functions  by 
utilizing  several  methodologies: 
Computed  Measures  which  are 
indicators  of  timeliness  and 
completeness  based  on  data 
automatically  generated  via  the  existing 
ET  581  automated  report;  and  Program 
Reviews  which  assess  accuracy  through 
a  two-fold  examination:  (a)  "Systems 
Review"  examine  tax  systems  for  the 
existence  of  internal  controls;  (b)  small 
samples  of  those  systems'  transactions 
are  then  examined  to  verify  the 
effectiveness  of  controls. 

n.  Current  Actions 

This  is  a  request  for  0MB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A))  of  an 
extension  to  an  existing  collection  of 
information  previously  approved  and 
assigned  OMB  Control  No.  1205-0332. 

Agency:  Employment  and  Training 
Administration,  Department  of  Labor. 

Title:  Unemployment  Insurance 
Revenue  Quality  Control  Program. 


OMB  Number:  1205-0332. 

Affected  Public:  State  governments 
(State  Employment  Security  Agencies). 

Total  Respondents:  Fifty  two  state 
governments. 

Frequency:  Annually. 

Total  Response:  Fifty  two. 

Average  time  per  response:  1,750 
hours. 

Estimated  Total  Burden  Hours:  91,000 
hours  for  52  States. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
extension  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  April  27, 1999. 
Grace  A.  Kilbane, 

Director.  Unemployment  Insurance  Service. 
|FR  Doc.  99-11133  Filed  5-3-99:  8:45  am] 
BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act;  Native 
American  Employment  and  Training 
Council 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  and 
section  401(k)(l)  of  the  Job  Training 
Partnership  Act,  as  amended  [29  U.S.C. 
1671(k)(l)],  notice  is  hereby  given  of  a 
meeting  of  the  Native  American 
Employment  and  Training  Council. 
TIME  AND  DATE:  The  meeting  will  begin 
at  1:00  p.m.  CDT  on  Thursday,  May  27, 
1999,  and  continue  until  5:00  p.m.  CDT 
that  day.  The  meeting  will  reconvene  at 
9:00  a.m.  CDT  on  Friday,  May  28,  1999. 
and  adjourn  at  4:00  p.m.  CDT  on  that 
day.  The  period  from  3:00  p.m.  to  5:00 
p.m.  CDT  on  May  27  will  be  reserved  for 
participation  and  presentation  by 
members  of  the  public. 
PLACE:  The  Lincoln  and  Jefferson  Rooms 
of  the  Ramkota  Inn,  1-29  and  Exit  81, 
Sioux  Falls,  South  Dakota  57107. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  The  agenda 
will  focus  on  the  following  topics:  (1) 
status  of  the  Program  Year  1998 
Partnership  Plan;  (2)  results  of  the 
evaluation  of  the  section  401  program; 
(3)  progress  of  the  performance 
measures/standards  workgroup;  (4) 


status  of  technical  assistance  and 
training  provision  for  Program  Year 
1998  and  1999;  (5)  status  of  FY  1999 
Indian  and  Native  American  Welfare-to- 
Work  program  implementation;  and  (6) 
status  of  pending  implementation  of  the 
Workforce  Investment  Act,  including  a 
report  on  the  progress  and  future  actions 
of  the  Regulations  Work  Group. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  C.  DeLuca,  Chief,  Division  of 
Indian  and  Native  American  Programs, 
Office  of  National  Programs, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-^641.  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone:  (202)  219-8502  ext 
119(VOICE)  or  (202)  326-2577(TDD) 
(these  are  not  toll-free  numbers). 

Signed  at  Washington,  DC,  this  27th  day  of 
April,  1999. 

Anna  W.  Goddard, 

Director,  Office  of  National  Programs. 
fPR  Doc.  99-11132  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4510-3(MJ 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Consolidation  Coal  Company 

(Docket  No.  M-1999-016-C1 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road,' 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.804(a) 
(underground  high-voltage  cables)  to  its 
Rend  Lake  Mine  (I.D.  No.  11-00601) 
located  in  Jefferson  County,  Illinois.  The 
petitioner  proposes  to  use  a  high-voltage 
cable  with  an  internal  ground  check 
conductor  smaller  than  No.  10  (A.W.G.) 
as  part  of  its  longwall  mining  system. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Lone  Mountain  Processing,  Inc. 

(Docket  No.  M-1 999-01 7-Cl 

Lone  Moimtain  Processing,  Inc.,  P.O. 
Box  40,  Pennington  Gap,  Virginia  24277 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Darby  Foik 
No.  1  Mine  (I.D.  No.  15-02263)  located 
in  Harlan  County,  Kentucky.  Due  to 
deteriorating  roof  conditions  in  certain 
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areas  jf  the  return  air  course,  the 
petiti(»ner  proposes  to  establish  three 
moniloring  locations  to  evaluate  the  air 
enteri  ag  and  leaving  the  No.  3  East  Main 
and  N  0.  3  North  Main  retiim  air  course 
used  1 0  return  air  that  ventilates  the  7, 
8,  11,  and  12  Right  Panels  (5  East  Main) 
to  the  main  surface  mine  fan.  The 
petitii  iner  proposes  also  to  (i)  have  a 
certified  person  conduct  weekly 
evalui  itions  at  each  monitoring  location 
to  mej  isure  the  quality  of  air  entering 
and  U  aving  the  monitoring  location  to 
deterr  line  the  methane  and  oxygen 
conce  itrations  using  an  MSHA 
approved  hand-held  device,  and  to 
measilre  the  quantity  of  air  at  each 
monit  iring  location  using  an 
appro  )riate  calibrated  anemometer;  (ii) 
have  t  le  examiner  record  the  results  of 
the  ex  uninations  in  a  book  kept  on  the 
surfac  i  with  the  date,  time,  and  his/her 
initial  s  and  made  available  to  all 
interested  parties;  (iii)  conduct  an 
invest  igation  of  the  affected  area 
when(  ver  there  is  any  significant 
differc  nee  in  the  quantities  of  air  flow 
at  or  h  etween  the  two  monitoring 
stations;  (iv)  keep  all  monitoring 
locatic  ins  and  all  approaches  to  the 
locatic  ns  maintained  in  safe  condition 
at  all  time;  (v)  post  a  sign  in  the  main 
travel^ay  that  would  show  the  safe 
travel 


the  increased  probability  of  roof  falls 
that  could  injure  the  equipment 
operator  and  other  miners  in  the  area. 
The  petitioner  asserts  that  application  of 
the  mandatory  standard  would  result  in 
a  diminution  of  safety  to  the  miners. 

4.  K  and  B  Coal,  Inc. 

(Docket  No.  M-1999-019-C1 

K  and  B  Coal,  Inc.,  P.O.  Box  2265, 
Pikeville,  Kentucky  41502  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Mine 
No.  1  (I.D.  No.  15-17984)  located  in 
Knott  County,  Kentucky.  The  petitioner 
proposes  to  use  permanently  installed 
spring-loaded  locking  devices  on  its 
mobile  battery-powered  machines 
instead  of  a  padlock  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  asserts  that 
application  of  the  mandatory  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


route  to  each  monitoring  location;     5-  Webster  County  Coal  Corporation 


and  (v  i)  instruct  all  personnel  that  no 
travel  into  the  affected  area  of  the  air 
course  is  permitted,  and  fence  off  or 
barricade  with  "Do  Not  Enter"  warning 
signs,  ill  other  approaches  to  these 
locations.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provic  e  at  least  the  same  measure  of 
protec  tion  as  would  the  mandatory 
stand^d. 

3.  Clin  chfield  Coal  Company 

[Docke  No.  M-1999-018-C] 

Clin  chfield  Coal  Company,  P.O.  Box 
7,  Dante,  Virginia  24237  has  filed  a 
petitio  n  to  modify  the  application  of  30 
CFR  75.1710-l(a)  (canopies  or  cabs;  self 
propelled  diesel-powered  and  electric 
face  equipment;  installation 
requirements)  to  its  Roaring  Fork  No.  2 
Mine  (JD.  No.  44-06308)  located  in 
Dickenson  County,  Virginia.  The 
petitioner  proposes  to  operate  its  Long 
Airdoi  Un-A-Haulers  Models  CH  810 
and  838  electric  face  equipment  without 
canopies  in  mining  heights  of  less  than 
50  inches.  The  petitioner  asserts  that 
although  the  equipment  at  issue  can  be 
operated  with  canopies  in  a  minimum 
height  of  48  inches,  operating 
equipi^ent  with  canopies  in  lesser 
height^  exposes  miners  to  increased 
danget,  such  as  dislodgment  of  roof 
supports  by  the  canopies,  resulting  in 


[Docket  No.  M-1999-020-C) 

Webster  County  Coal  Corporation,  St. 
Rt.  2668  120  E,  Providence,  Kentucky 
42450  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Dotiki  Mine  (I.D.  No.  15-02132)  located 
in  Webster  Coimty,  Kentucky.  The 
petitioner  proposes  to  use  a  200  KW/250 
KVA,  480-volt  diesel  generator  system 
for  moving  equipment  in  and  out  the 
Dotiki  Mine.  The  petitioner  has  listed 
specific  procedures,  terms,  and 
conditions  in  this  petition  to  be 
followed  when  using  this  generator 
system.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

6.  Jim  Walter  Resources,  Inc. 

(Docket  No.  M-1999-021-C] 

Jim  Walter  Resources,  Inc.,  P.O.  Box 
133,  Brookwood,  Alabama  35444  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  exanunation)  to  its  No.  4  Mine 
(I.D.  No.  01-01247)  located  in 
Tuscaloosa  County,  Alabama.  The 
petitioner  states  that  due  to  hazardous 
conditions  in  the  return  air  course 
entries,  traveling  certain  areas  of  the  air 


course  would  be  unsafe.  The  petitioner 
proposes  to  establish  evaluation  points 
inby  and  outby  the  affected  area  and 
have  a  certified  person  examine  these 
evaluations  points  for  methane  and 
oxygen  concentrations  and  the  volume 
of  air  and  record  the  results  in  a  book 
maintained  on  the  surface  of  the  mine. 
The  petitioner  asserts  that  application  of 
the  mandatory  standard  would  result  in 
a  diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

7.  ASARCO,  Inc. 

(Docket  No.  M-1999-002-M) 

ASARCO,  Inc.,  P.O.  Box  8,  Hayden, 
Arizona  85235  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
56.14100(a)  (safety  defects;  examination, 
correction  and  records)  to  its  Ray 
Complex  Mine  (I.D.  No.  02-00150) 
located  in  Pinal  County,  Arizona.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  the  continued  use  of 
the  procedures  already  in  place  for  pre- 
shift  examination  of  their  buses.  The 
petitioner  proposes  to  have  a  qualified 
and  competent  driver  to  pre-shift 
inspect  the  buses  for  the  oncoming  shift 
at  8:00  a.m.  to  4:00  p.m.,  and  have  the 
operator  drive  the  bus  to  the  fuel  island 
after  the  bus  is  thoroughly  inspected, 
fuel  the  bus  and  drive  it  back  to  the  pit 
office,  and  report  any  defects  to  the 
maintenance  department  for  repair 
before  the  bus  is  placed  into  service. 
The  petitioner  states  that  (i)  the  buses 
are  not  used  again  until  the  bus  drivers 
who  deliver  personnel  for  the  8:00  a.m. 
shift  drive  the  bus  into  the  pit  at  7:50 
a.m.;  (ii)  the  bus  drivers  who  have 
completed  that  shift  (12:00  a.m.  to  8:00 
a.m.)  drive  the  buses  carrying  the 
outgoing  shift  workers  out  of  the  pit; 
and  (iii)  by  following  the  cycle  for  each 
shift,  each  bus  receives  a  minimum  of 
three  pre-shift  inspections  every  24 
hours,  immediately  prior  to  the  start  of 
the  new  shift.  The  petitioner  asserts  that 
application  of  the  mandatory  standard 
would  result  in  diminution  of  safety  to 
the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
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Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
3, 1999.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  April  26, 1999. 

Carol  J.  Jones, 

Acting  Director,  Office  of  Standards, 
Regulations,  and  Variances. 

[FR  Doc.  99-11154  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4510-43-U 


LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  99-3  CARP  OD  95-98] 

Ascertainment  of  Controversy  for  the 
Distribution  of  the  1995, 1996, 1997, 
and  1998  Digital  Audio  Recording 
Royalty  Funds 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  with  request  for 

comments. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  directs  all  claimants 
to  the  royalty  fees  collected  in  1995, 
1996,  1997,  and  1998  for  the 
distribution  of  digital  audio  recording 
devices  and  media  to  submit  comments 
as  to  whether  a  controversy  exists  as  to 
the  distribution  of  the  royalty  fees  in  the 
1995,  1996,  1997,  and  1998  Musical 
Works  Fimds. 

DATES:  Comments  and  notices  of  intent 
to  participate  are  due  by  July  6,  1999. 
ADDRESSES:  If  sent  BY  MAIL,  an  original 
and  5  copies  of  written  comments 
should  be  addressed  to  Office  of  the 
General  Counsel,  Copyright  Arbitration 
Royalty  Panel  (CARP).  P.O.  Box  70977, 
Southwest  Station,  Washington,  DC 
20024.  If  DEUVERED  BY  HAND,  an 
original  and  5  copies  should  be  brought 
to:  Office  of  the  General  Counsel, 
Copyright  Office,  Room  LM-403,  James 
Madison  Memorial  Building,  101 
Independence  Avenue,  SE,  Washington, 
DC  20559-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Coimsel,  or 
Tanya  M.  Sandros,  Attorney  Advisor, 
Copyright  Arbitration  Royalty  Panel 
("CARP").  Telephone:  (202)  707-8380. 
Telefax:  (202)  252-3423. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Audio  Home  Recording  Act  of 
1992  (the  "Act"),  Pub.  L.  102-563, 
requires  manufacturers  and  importers  to 
pay  royalties  on  digital  audio  recording 


devices  and  media  that  are  distributed 
in  the  United  States.  17  U.S.C.  1003. 
The  royalties  are  deposited  with  the 
Copyright  Office  for  further  distribution 
to  interested  copyright  parties  who  file 
claims  with  the  Copyright  Office  each 
year  during  January  and  February.  17 
U.S.C.  1005,  1007. 

The  Act  provides  that  the  royalties  are 
divided  between  two  funds:  the  Sound 
Recordings  Fund  and  the  Musical 
Works  Fimd.  The  Sound  Recordings 
Fund  receives  66  2/3%  of  the  royalties 
and  the  Musical  Works  Fund  receives 
the  remaining  33  1/3%.  These  fees  are 
allocated  further  to  specific  subfunds. 

The  Sound  Recordmgs  Fund  consists 
of  four  subfunds:  the  Featured 
Recording  Artists  Subfund,  the 
Copyright  Owners  Subfund,  the 
Nonfeatixred  Musicians  Subfund,  and 
the  Nonfeatured  Vocalists  Subfund.  The 
two  subfunds  created  for  the  benefit  of 
nonfeatured  artists  receive  a  total  of  4% 
of  the  funds  allocated  to  the  Soimd 
Recordings  Fund.  Of  the  remaining 
royalty  fees  in  the  Sound  Recordings 
Fund,  60%  is  allocated  to  the  Copyright 
Owners  Subfund  and  40%  is  allocated 
to  the  Featured  Recording  Artists 
Subfund.  Similarly,  the  royalty  fees 
allocated  to  the  Musical  Works  Fund  are 
equally  divided  between  two  subfunds, 
the  Publishers  Subfund  and  the  Writers 
Subfund.  17  U.S.C.  1006(b). 

Distribution  of  these  fees  may  occiu: 
in  one  of  two  ways.  If  the  claimants 
within  each  subfund  agree  among 
themselves  how  to  distribute  the  royalty 
fees,  the  Librarian  of  Congress 
distributes  the  royalties  to  the  claimants 
in  accordance  with  their  negotiated 
agreement'  17  U.S.C.  1007(b). 
Alternatively,  if  the  parties  cannot  reach 
an  agreement,  the  Librarian  of  Congress 
must  convene  a  copyright  arbitration 
royalty  panel  ("CARP")  to  determine  the 
distribution  of  royalty  payments.- 17 
U.S.C.  1007(c).  Before  commencing  a 
distribution  proceeding,  however,  the 
CopjTight  Office  must  first  ascertain 
whether  a  controversy  exists  concerning 
the  distribution  of  the  royalty  fees 
among  the  copyright  claimants  to  the 


'  The  claimants  to  the  royalty  fees  in  the  Sound 
Recordings  Funds  have  negotiated  a  universal 
settlement  agreement  among  themselves  for  each 
year  as  to  the  proportionate  share  that  each 
claimant  receives  from  the  subfunds.  These 
agreements  have  made  it  unnecessary  for  the 
Librarian  to  convene  a  CARP  and  have  allovyed  him 
to  distribute  all  royalty  fees  allocated  to  the  Sound 
Recordings  Funds  during  1993  to  1998. 

2  In  1996.  the  Librarian  convened  a  CARP  to 
determine  the  distribution  of  the  1992, 1993.  and 
1994  Musical  Works  Funds.  See  62  FR  6558 
(February  12.  1997).  The  Librarian's  final  order 
determining  the  distribution  of  these  funds  based 
upon  the  CARP's  findings  was  appealed  to  and 
recently  upheld  by  the  United  States  Court  of 
Appeak  for  the  District  of  Columbia  Circuit. 


funds  available  for  distribution.  17 
U.S.C.  803(d)  and  1007Cb). 

n.  Ascertainment  of  Controversy  and 
Notices  of  Intent  to  Participate 

Section  251.45(a)  of  the  Copyright 
Office  regulations,  title  37  of  the  Code 
of  Federal  Regulations,  requires  that: 

lT]he  Librarian  of  Congress  shall,  after  the 
time  period  for  filing  claims,  publish  in  the 
Federal  Register  a  notice  requesting  each 
claimant  on  the  claimant  list  to  negotiate 
with  each  other  a  settlement  of  their 
differences,  and  to  comment  by  a  date  certain 
as  to  the  existence  of  controversies  with 
respect  to  the  royalty  funds  described  in  the 
notice.  Such  notice  shall  also  establish  a  date 
certain  by  which  parties  wishing  to 
participate  in  the  proceeding  must  file  with 
the  Librarian  a  notice  of  intention  to 
participate. 

The  purpose  of  the  negotiation 
requirement  is  to  make  all  of  the 
claimants  within  each  fund/subfimd 
aware  of  each  other  and  to  encourage 
active  participation  and  open  discussion 
on  how  to  resolve  each  party's  claim. 
The  Copyright  Office  has  compiled  a  list 
of  claimants  who  have  filed  timely  a 
claim  to  either  of  the  two  subfunds 
comprising  each  of  the  1995,  1996, 
1997,  and  1998  Musical  Works  Funds.^ 
Claimants  must  use  these  lists  in 
negotiating  settlement  agreements 
concerning  the  distribution  of  the 
royalty  fees. 

At  the  conclusion  of  the  negotiation 
period,  the  claimants  must  submit  to  the 
Copyright  Office  comments  identifying 
the  existence  of  any  settiement 
agreements  and  the  existence  of  any 
remaining  controversies.  Participants 
must  identify  each  subfund  in  the 
Musical  Works  Fimds  by  year  and 
indicate  whether  any  controversy 
remains  over  the  distribution  of  the 
royalty  fees  in  that  subfund  or  whether 
an  agreement  has  been  reached.  In  the 
case  of  an  agreement,  the  notice  must 
list  the  name  of  all  claimants  covered  by 
the  agreement.  Participants  must  advise 
the  Copyright  Office  of  any  controversy 
by  the  end  of  the  comment  period.  The 
Office  will  not  consider  controversies 
which  are  brought  to  its  attention  after 
the  close  of  the  comment  period. 

Each  claimant  who  intends  to 
participate  in  the  distribution  of  the 
1995, 1996,  1997,  and  1998  Musical 
Works  Fimds  must  also  file  a  notice  of 
intent  to  participate.  The  notice  must 
identify  each  year  and  each  subfund  in 
which  the  copyright  owner  has  an 


^Copies  of  the  claimant  lists  are  available  for 
viewing  and  copying  between  the  hours  of  8:30  a.m. 
and  5.00  p.m.  at  the:  Library  of  Congress.  Copyright 
Office,  Licensing  Division,  Room  LM-458.  )ames 
Madison  Building,  101  Independence  Avenue.  SE, 
Washington,  DC  20557-6400. 
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intere  st.  Failure  to  file  a  timely  Notice 
of  Inti  (nt  may  preclude  a  party  from 
participating  in  the  distribution 
procejding.  The  notices  are  due  July  6, 
1999. 

HI.  Q  insolidation  of  Proceedings 

Sec  ;ion  801(d)  of  the  Copyright  Act, 
17  U.S.C,  as  amended  by  the  Technical 
Amer  dments  to  the  Satellite  Home 
View(  r  Act  of  1994.  Pub.  L.  105-80, 
states  that  "(tlhe  Librarian  of  Congress, 
upon  the  recommendation  of  the 
Register  of  Copyrights.  .  .  .shall 
reimb  urse  the  arbitrators  presiding  in 
distril  lution  proceedings  at  such 
interv  als  and  in  such  manner  as  the 
Librarian  shall  provide  by  regulation. 
.  .  .  F  ayments  to  the  arbitrators  shall  be 
consi(  iered  reasonable  costs  incurred  by 
the  Li  )rary  of  Congress  and  the 
Copyi  ight  Office  for  purposes  of  section 
802  (h  (1)."  Funds  to  pay  the  arbitrators 
come  Tom  the  royalty  funds  under 
consi(  eration  in  the  distribution 
proce*  iding.  Because  there  are 
insuff  cient  funds  available  from  the 
Musical  Works  Fund  for  any  single  year 
to  cov  er  the  projected  cost  of  an 
arbitri  tion  proceeding  that  would 
requirs  oral  testimony,  the  Copyright 
Office  is  consolidating  the  consideration 
of  the  distribution  of  the  1995,  1996, 
1997,  rnd  1998  Musical  Works  Funds 
into  a  single  proceeding  in  order  to  have 
suffici  ent  funds  to  meet  its  financial 
obliga  tions  to  the  arbitrators. 

Dated:  April  28,  1999. 
Maryb  >th  Peters, 

qr  of  Copyrigh  ts . 

99-11182  Filed  5-3-99;  8:45  am] 
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Agenqy  Information  Collection 
Activities:  Submission  for  0MB 
Revie^;  Comment  Request 

AGENCJY:  U.  S.  Nuclear  Regulatory 
Comniission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
infomiation  collection  and  solicitation 
of  punlic  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
follov^^ng  proposal  for  the  collection  of 
infomiation  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
infora  s  potential  respondents  that  an 
agenc  '  may  not  conduct  or  sponsor,  and 
that  a  jerson  is  not  required  to  respond 
to,  a  o  illection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


1.  Type  of  submission,  new.  revision, 
extension,  or  reinstatement: 
Reinstatement. 

2.  The  title  of  the  information 
collection:  NRC  Form  536,  "Operator 
Licensing  Examination  Data". 

3.  The  form  number  if  applicable: 
NRC  Form  536. 

4.  How  often  the  collection  is 
required:  Annually. 

5.  Who  will  be  required  or  asked  to 
report:  All  holders  of  operating  licenses 
or  construction  permits  for  nuclear 
power  reactors. 

6.  An  estimate  of  the  number  of 
responses:  80. 

7.  The  estimated  niunber  of  annual 
respondents:  80. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  80. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  NRC  is  requesting 
reinstatement  of  its  clearance  to 
annually  request  all  commercial  power 
reactor  licensees  and  applicants  for  an 
operating  license  to  voluntarily  send  to 
the  NRC:  (1)  Their  projected  number  of 
candidates  for  operator  licensing  initied 
examinations;  (2)  the  estimated  dates  of 
the  examinations;  (3)  if  the  examination 
will  be  facility  developed  or  NRC 
developed,  and  (4)  the  estimated 
number  of  individuals  that  will 
participate  in  the  Generic  Fundamentals 
Examination  (GFE)  for  that  calendar 
year.  Except  for  the  GFE,  this 
information  is  used  to  plan  budgets  and 
resources  in  regard  to  operator 
examination  scheduling  in  order  to  meet 
the  needs  of  the  nuclear  industry. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  dociunent  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  3, 1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0131), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 


The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-11114  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8681] 

Notice  of  Consideration  of  a  License 
Amendment  for  International  Uranium 
(USA)  Corporation's  Wfilte  Mesa 
Uranium  Mill  and  an  Opportunity  for  a 
Hearing 

AGENCY:  Nuclear  Regulatory 
Commission. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  March  2,  1999,  an 
application  fi-om  International  Uranium 
(USA)  Corporation  ("lUSA")  to  amend 
Source  Material  License  No.  SUA-1358 
to  allow  for  the  receipt  and  processing 
of  uranium-bearing  material  removed 
ft'om  various  sites  in  the  St.  Louis, 
Missouri  area.  These  sites  are  being 
remediated  by  the  U.S.  Army  Corps  of 
Engineers  in  accordance  with  its 
responsibilities  under  the  Formerly- 
Utilized  Sites  Remedial  Action  Program 
(FUSRAP).  Under  the  proposed  license 
amendment,  lUSA  would  process 
material  shipped  from  the  St.  Louis  area 
in  its  White  Mesa  lu-anium  mill  in 
Blanding,  Utah,  to  recover  usable 
uranium.  lUSA  would  dispose  of  the 
tailings,  or  byproducts  of  this  process  in 
the  existing  ll(e)2  mill  tailings  pile  at 
the  site.  This  FUSRAP  material  from  the 
St.  Louis  sites  is  considered  to  be  an 
"alternate  feed"  material,  i.e.,  an  input 
material  for  lu'anium  extraction  that  is 
different  ft'om  natiu^l  ores  containing 
uranium.  I*rior  to  the  issuance  of  the 
amendment,  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  NRC's 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Kennedy,  Uranium  Recovery 
and  Low-Level  Waste  Branch,  Division 
of  Waste  Management,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)-415-6668, 
e-mail  jekl@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  lUSA's 
application  to  amend  Source  Material 
License  SUA-1358  describes  the 
proposed  change  and  the  reasons  for  the 
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request.  It  is  available  for  public 
inspection  at  the  NRC's  Public 
Document  Room  at  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC,  20555. 

NRC  provides  notice  that  this  is  a 
proceeding  on  an  application  for  a 
license  amendment  falling  within  the 
scope  of  Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  Section  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  Section 
2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  Secretary,  U.S.  Nuclear 

Regulatory  Commission,  One  White 
Flint  North.  11555  Rockville  Pike, 
Rockville,  MD  20852-2738. 
between  7:45  am  and  4:15  pm 
Federal  workdays;  or 

2.  By  mail  or  telegram  addressed  to 

Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC 
20555-0001.  Attention: 
Rulemakings  and  Adjudications 
Staff. 
In  addition  to  meeting  other 
applicable  requirements  of  Part  2  of  the 
NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  the 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the 
requester  should  be  permitted  a 
hearing,  with  particular  reference  to 
the  factors  set  out  in  10  CFR 
2.1205(h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is 
the  subject  matter  of  the 
proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely 
in  accordance  with  10  CFR 
2.1205(d). 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant.  International  Uranium 

(USA)  Corporation,  Independence 
Plaza,  Suite  950,  1050  Seventeenth 
Street,  Denver,  CO  80265, 
Attention:  Michelle  Rehmann:  and, 

2.  NRC  staff,  by  delivery  to  the 

Executive  Director  for  Operations, 


U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint 
North,  11555  Rockville  Pike, 
Rockville,  MD  20852-2738, 
between  7:45  am  and  4:15  pm 
Federal  workdays,  or  by  mail, 
addressed  to  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC 
20555-0001. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
N.  King  Stablein, 

Acting  Chief.  Uranium  Recovery  and  Low- 
Level  Waste  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  99-11112  Filed  5-3-99;  8:45  am] 
BtLUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-17] 

Portland  General  Electric  Company; 
Notice  of  Issuance  of  Materials  License 
SNM-2509;  Trojan  Independent  Spent 
Fuel  Storage  Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  issued  a  Materials  License  under  the 
provisions  of  title  10  of  the  Code  of 
Federal  Regulations,  part  72  (10  CFR 
part  72),  to  Portland  General  Electric 
Company  (PGE),  authorizing  receipt  and 
storage  of  spent  fuel  into  an 
independent  spent  fuel  storage 
installation  (ISFSl)  located  on  site  at  its 
Trojan  Nuclear  Plant  in  Columbia 
County,  Oregon. 

The  function  of  the  ISFSI  is  to  provide 
interim  storage,  in  dry  storage  casks,  for 
up  to  344.5  metric  tons  of  uranium 
contained  in  fuel  assemblies,  damaged 
fuel  assemblies  and  fuel  debris  from  the 
Trojan  Nuclear  Plant.  The  cask  that  is 
authorized  for  use  is  a  Trojan  site- 
specific  model  of  the  TranStor  Storage 
Cask  designed  by  BNFL  Fuel  Solutions 
Corporation.  The  license  for  an  ISFSI 
under  10  CFR  part  72  is  issued  for  20 
years,  but  the  licensee  may  seek  to 
renew  the  license,  if  necessary,  prior  to 
its  expiration. 

The  Commission's  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
has  completed  its  enviroiunental, 
safeguards,  and  safety  reviews  in 
support  of  issuance  of  this  license. 

Following  receipt  of  the  application 
filed  March  26,  1996,  a  "Notice  of 
Consideration  of  Issuance  of  Materials 
License  for  the  Storage  of  Spent  Fuel 
and  Opportimity  for  Hearing"  was 
published  in  the  Federal  Register  on 
April  25,  1996  (61  FR  18448).  The 


"Environmental  Assessment  (EA) 
Related  to  the  Construction  and 
Operation  of  the  Trojan  Independent 
Spent  Fuel  Storage  Installation  and 
Finding  of  No  Significant  Impact,"  was 
issued  and  noticed  in  the  Federal 
Register  (61  FR  64378,  December  4, 
1996)  in  accordance  with  10  CFR  part 
51.  The  scope  of  the  EA  included  the 
construction  and  operation  of  an  ISFSI 
on  the  Trojan  Nuclear  Plant  site 
including  impacts  derived  from  use  of 
the  TranStor  cask. 

The  staff  has  completed  its  safety 
review  of  the  Trojan  ISFSI  site 
application  and  safety  analysis  report. 
The  NRC  staffs  "Safety  Evaluation 
Report  for  the  Trojan  Independent  Spent 
Fuel  Storage  Installation  '  was  issued  on 
March  31,  1999.  Materials  License 
SNM-2509,  the  staff's  Environmental 
.  Assessment,  Safety  Evaluation  Report, 
and  other  documents  related  to  this 
action  are  available  for  public 
inspection  and  for  copying  for  a  fee  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW, 
Washington,  DC  20555,  and  the  Local 
Public  Document  Room  at  the  Portland 
State  University,  Branford  Price  Millar 
Library,  934  SW  Harrison.  Portland, 
Oregon  97207. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director.  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  99-11115  Filed  5-3-99;  8:45  am) 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-321  and  50-366] 

Southern  Nuclear  Operating  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  IHearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-57 
and  NFP-5  issued  to  Southern  Nuclear 
Operating  Company.  Inc.,  (the  licensee) 
for  operation  of  the  Edwin  I.  Hatch 
Nuclear  Plant,  Units  1  and  2,  located  in 
Appling  County,  Georgia. 

The  proposed  amendments  would 
allow  an  increase  of  168  fuel  assemblies 
in  the  storage  capacity  of  Unit  I's  Spent 
Fuel  Pool  and  an  increase  of  88  fuel 
assemblies  in  the  storage  capacity  of 
Unit  2's  Spent  Fuel  Pool. 
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issuance  of  the  proposed 
amendment,  the  Commission 
^ve  made  findings  required  by  the 
Energy  Act  of  1954,  as  amended 
t)  and  the  Commission's 
ions. 

^^ommission  has  made  a 
3d  determination  that  the 
lent  request  involves  no 
significant  hetzards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  iiis  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendfnent  would  not  (1)  involve  a 
signifittant  increase  in  the  probability  or 
conseq  uences  of  an  accident  previously 
evalua  ed;  or  (2)  create  the  possibility  of 
a  new  i  )r  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91  (i ),  the  licensee  has  provided  its 
analys:  s  of  the  issue  of  no  significant 
hazard)  consideration,  which  is 
presen  ed  below: 

proposed  changes  do  not  involve  a 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
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a  lalyses  performed  by  SNC  in  support 
addition  effort  demonstrate  its 
ility  from  a  variety  of  different 
ives.  Regarding  criticality,  kctr  will 
ess  than  or  equal  to  the  current 
Specification  requirement  of  0.95 
nbrmal  and  abnormal  operiting 
i(|ns.  This  determination  accounts  for 
at  a  95%/95%  probability/ 
level.  A  fuel  assembly  drop  will 
the  racks  in  such  a  manner  that 
impair  their  functionality, 
gly,  the  radiological  consequences 
handling  accident  remain  within 
established  limits  for 

compliance  with  10  CFR  100 
19  limits.  Additionally,  the 
integrity  of  the  Spent  Fuel  Pool 
e  storage  racks,  and  the  stored  spent 
be  maintained  during  a  postulated 
or  seismic  event. 

ing  capability  will  continue  to  be 
to  maintain  bulk  pool  temperatures 
150°F  for  normal,  refueling,  and  full 
-s^harge  conditions.  In  the  event  a  loss 
spent  fuel  cooling  should  occur, 
11  be  time  to  take  appropriate  action 
an  alternate  source  to  preclude 
ng.  If  pool  boiling  is  postulated  to 
e  impact  on  the  radiological 

previously  evaluated  for  this 
minimal  and  remains  acceptable, 
proposed  changes  do  not  create  the 

of  a  new  or  different  kind  of 
from  any  previously  evaluated, 
ntw  racks  will  not  require  their 
nt  over  any  stored  spent  fuel  during 
on.  Rack  movements  will  be 

using  the  single  failure  proof 
reactor  building  crane.  During  the 
f  ansion  effort,  all  heavy  load 

ts  will  be  performed  in  accordance 
's  commitments  to  NUREG-0612  to 
any  damage  to  fuel  assemblies 


stored  in  the  SFPs,  and  to  preclude  any 
damage  to  safe  shutdown  equipment.  Crane 
operator  training  and  load  handling 
instructions  in  concert  with  defined  safe  load 
travel  paths  will  be  provided  together  with 
proper  crane  inspection,  maintenance,  and 
testing  to  ensure  reliable  heavy  load  handling 
operations. 

As  with  the  existing  spent  fuel  storage 
racks,  no  special  storage  configurations  will 
need  to  be  imposed  on  the  new  racks,  even 
with  the  closer  spacing  between  fuel 
assemblies.  Therefore,  spent  fuel  will 
continue  to  be  allowed  to  be  placed  in  any 
storage  cell  location  while  maintaining  a  keff 
less  than  or  equal  to  0.95.  Also,  the  spent  fuel 
storage  expansion  does  not  involve  any  rod 
consolidation  or  double-tiering  of  the  spent 
fuel  racks. 

No  new  or  unproven  technology  is  utilized 
in  either  the  construction  process  or  the 
analytical  techniques  necessary  to  justify  SFP 
storage  expansion  at  Plant  Hatch. 
Additionally,  the  rack  vendor  construction 
process  and  analytical  techniques  are 
substantially  the  same  as  those  used  for  other 
recently  completed  storage  expansion 
projects  which  have  been  accepted  by  the 
NRC. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  small  increase  in  storage 
capacity  of  the  SFPs  at  Plant  Hatch  does  not 
represent  a  significant  challenge  to  the 
performance  of  existing  plant  systems  and 
structures.  As  demonstrated  in  Enclosures  5 
and  6,  this  license  amendment  request  has 
been  evaluated  in  accordance  with  the  NRC 
acceptance  criteria  contained  in  "OT  Position 
for  Review  and  Acceptance  of  Spent  Fuel 
Storage  and  Handling  Applications'  dated 
April  14,  1978,  as  amended  on  January  18, 
1979,  and  shown  to  be  acceptable  for  normal 
and  abnormal  conditions  relative  to  the 
criticality,  thermal-hydraulic,  radiological, 
seismic,  structural,  material,  and  heavy  load 
requirements  contained  therein. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 


final  determination  is  that  the 
amendment  involves  no  significant 
hazcirds  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportiuiity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occiu:  very 
infi-equently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  Jiuie  1,  1999,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  cmrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Appling 
County  Public  Library,  301  City  Hall 
Drive,  Baxley,  Georgia.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiu-e  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearmg  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soiuces  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Ernest  L.  Blake,  Jr.,  Esquire,  Shaw, 
Pittman,  Pott  and  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a){l)(iHv)  and  2.714(d). 
The  Commission  hereby  provides 
such  notice  that  this  is  a  proceeding  on 
an  application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Conunission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument 
on  matters  in  controversy,  preceded  by 
discovery  under  the  Commission's  rules 
and  the  designation,  following  argimient 
of  only  those  factual  issues  that  involve 
a  genuine  and  substantial  dispute. 


together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2,  Subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  FR  41662 
dated  October  15,  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argimient,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  U 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  Part  2,  Subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  6,  1999,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Docuiment  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Appling  County  PubUc  Library,  301  Qty 
Hall  Drive,  Baxley,  Georgia. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 

Leonard  N.  Olshan, 

Project  Manager,  Section  1,  Project 

Directorate  11,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  99-11113  Filed  5-3-99;  8:45  am) 
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NUCL  EAR  REGULATORY 
COMMISSION 

[Dock^  Nos.  50-445  and  50-446] 

Texas!  Utilities  Electric  Company; 
Comafictie  Peak  Steam  Electric 
Statiofi,  Units  1  and  2;  Environmental 
Asseajsment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Comir  ission  (the  Commission)  is 
consic  ering  issuance  of  an  exemption  to 

Operating  License  No.  NPF-87 
N|'F-89,  issued  to  Texas  Utilities 

Company.  (TU  Electric,  the 
licens^).  for  operation  of  the  Comanche 
Peak  E  lectric  Station  Steam  Electric 
Station  (CPSES),  Units  1  and  2.  located 
in  Somervell  County,  Texas. 

Enviro  nmental  Assessment 

Identij  ication  of  the  Proposed  Action 

The  proposed  action  would  reduce 
the  po  (ver  level  margin  assumed  for  the 
emergency  core  cooling  system  analysis 
id  by  title  10  of  the  Code  of 
Regulations,  part  50,  Appendix 
on  the  proposed  use  of  a  new 
er  flow  measurement  system 
ing  Edge  Flowmeter  system 
manuf  ictured  by  Caldon,  Inc.)  to  allow 
more  Accurate  measurement  of  thermal 
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aroposed  action  is  in  accordance 
e  licensee's  application  for 
exemption  dated  August  13,  1998,  as 
supple  mented  by  letter  dated  December 
17,  19<i8. 
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for  the  Proposed  Action 

proposed  action  will  improve 
accura  :y  of  thermal  power  measurement 
and  su  jport  the  licensee's  separate 
reques  to  increase  licensed  power  level 
(whicl  will  be  reviewed  sepeirately  by 
the  Co  nmission). 

Enviro  imental  Impacts  of  the  Proposed 
Action 


mc  rease 


consec  uences ' 


"ommission  has  completed  its 
of  the  proposed  action  and 
es  that  the  proposed  action  will 
the  probability  or 
of  accidents,  no  changes 
made  in  the  types  of  any 
effluer  ts  that  may  be  released  off  site, 
and  thi  ire  is  no  significant  increase  in 
occup.  tional  or  public  radiation 
Therefore,  there  are  no 
Riant  radiological  environmental 
associated  with  the  proposed 


regard  to  potential 
iological  impacts,  the  proposed 
does  not  involve  any  historic 
does  not  affect  nonradiological 
"uents  and  has  no  other 
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environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  .with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  CPSES,  dated  October 
1989. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  11.  1999,  the  staff  consulted 
with  the  Texas  State  official,  Mr.  Authur 
Tate  of  the  Texas  Department  of  Health, 
Bureau  of  Radiation  Control,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  conmients. 

Finding  of  no  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  13,  1998,  as  supplemented 
by  letter  dated  December  17,  1998, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  and 
at  the  local  public  document  room 
located  at  the  University  of  Texas  at 
Arlington  Library,  702  College,  P.O.  Box 
19497,  Arlington,  Texas. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Gramm, 

Chief.  Section  1  Project  Directorate  IV  8r 
Decommissioning.  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  99-11116  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

NRC  Coordination  Meeting  With 
Standards  Development  Organizations 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  NRC  has  committed 
through  its  Strategic  Plan  to  utilize 
consensus  standards  to  increase  the 
involvement  of  licensees  and  others  in 
the  NRC's  regulatory  development 
process,  consistent  with  the  provisions 
of  Public  Law  (P.L.)  104-113.  the 
National  Technology  and  Transfer  Act 
of  1995,  and  Office  of  Management  and 
Budget  (OMS)  Circular  A-119,  "Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Consensus  Stsmdards 
and  Conformity  Assessment."  As  part  of 
this  commitment,  periodic  coordination 
meetings  with  key  standards 
development  organizations  (SDOs)  and 
other  stakeholders  will  be  held  to  foster 
better  communication  of  SDOs'  ongoing 
activities,  and  NRC  needs  regarding 
standards  development  and  their  use. 

Date:  May  26,  1999-Registraticn  will  be 
from  8:00  a.m.  to  8:30  a.m.  The  meeting  will 
begin  at  8:30  a.m.  and  will  last  approximately 
four  hours. 

Location:  U.S.  Nuclear  Regulatory 
Commission  Headquarters.  Two  White  Flint 
North  Auditorium,  11545  Rockville  Pike, 
Rockville,  Maryland  20852-2738. 

Contact:  Wallace  E.  Norris,  USNRC, 
Telephone  (301)  415-6796;  Fax:  (301)  415- 
5074;  Internet:  wen@nrc.gov. 

Attendance:  This  meeting  is  open  to  the 
general  public.  All  individuals  planning  to 
attend,  including  SDO  representatives,  are 
requested  to  preregister  with  Mr.  Norris  by 
telephone  or  e-mail  and  provide  their  name, 
affiliation,  phone  number,  and  e-mail 
address. 

Program:  The  purpose  of  the  meeting  is  to 
foster  better  communication  between  SDOs 
and  NRC  regarding  standards  development 
and  use.  By  holding  periodic  coordination 
meetings,  the  SDOs  will  be  able  to  describe 
their  on-going  and  planned  activities,  and  the 
NRC  will  be  able  to  discuss  activities  and 
issues  related  to  specific  standards  that  are 
being  developed  or  revised  to  meet  its 
regulatory  needs.  The  meeting  will  be 
coordinated  by  the  NRC  Standards  Executive. 
The  NRC  anticipates  holding  these  meetings 
annually. 

A  number  of  issues  were  identified  at  the 
September  1.  1998.  external  stakeholders 
meeting  with  regard  to  NRC  communication 
with  SDOs;  see  SECY-99-029.  These  issues 
will  be  discussed  which  include  the 
following: 

(1)  NRC  should  be  more  proactive  in 
communicating  with  SDOs  on  technical  and 
planning  issues.  Regular  interaction  with 
SDOs  is  critical  to  minimizing  differences 
between  the  scope  of  standards  and  NRC's 
needs. 
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(2)  Regulatory  burden  is  a  serious  issue 
that  requires  active  dialogue  between  SDOs 
and  regulators. 

(3)  What  is  a  good  SDO,  and  how  does  a 
good  SDO  interact  with  the  NRC? 

(4)  There  should  be  a  periodic  meeting  to 
discuss  industry  and  regulatory  needs. 

(5)  There  should  be  more  proactive  action 
by  the  NRC  staff  in  terms  of  direct 
communication  with  the  SDOs  on  standards 
implementation  problems,  needs,  priorities, 
justifications.  The  SDOs  should  provide  a 
timely  response  and  update  status  on  their 
standards  activity. 

(6)  To  what  extent  should  there  be  public 
involvement  in  the  SDOs,  and  how  would 
that  best  be  accomplished? 

Dated  in  Rockville,  Maryland  this  23rd  day 
of  April,  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  W.  Craig, 
NRC  Standards  Executive. 
(FR  Doc.  99-11118  Filed  5-3-99;  8:45  am] 

BILLING  CODE  7590-01-M 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting;  Notification  of 
Items  Added  to  Meeting  Agenda 

DATE  OF  MEEUNG:  May  3,  1999. 

STATUS:  Closed. 

PREVIOUS  ANNOUNCEMENT:  64  FR  19208, 
April  19,  1999. 

ADDITIONS:  By  telephone  vote  on  April 
26,  1999,  a  majority  of  the  members 
contacted  and  voting,  the  Board  of 
Governors  of  the  United  States  Postal 
Service  voted  unanimously  to  add  the 
following  items  to  the  agenda  of  its 
closed  meeting: 

1.  Mailing  Online. 

2.  Point  of  Service  One  (POS  I). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  S.W.,  Washington,  D.C.  20260- 
1000.  Telephone  (202)  268-4800. 
Thomas  J.  Koerber, 
Secretary. 

Certified  to  be  a  true  copy  of  the 
original  document. 
Stanley  F.  Mires, 
Certifying  Officer. 
[FR  Doc.  99-11305  Filed  4-30-99;  3:53  pm] 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Investment  Company  Act  Release  No.  10- 
23813.811-7895] 

Brantley  Capital  Corporation;  Notice  of 
Application 

April  28,  1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  section  8(f)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY  OF  APPLICATION:  Notice  of 
application  for  an  order  to  declare  that 
the  registration  under  the  Act  of 
applicant,  a  business  development 
company  ("BDC"),  has  ceased  to  be  in 
effect  as  of  October  30,  1996. 
FILING  DATE:  The  application  was  filed 
on  April  26,  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  24,  1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  N.W.,  Washington,  DC  20549- 
0609.  Applicant,  20600  Chagrin 
Boulevard,  Suite  1150,  Cleveland,  Ohio 
44122. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
N.W.,  Washington,  DC  20549-0102  (tel. 
(202)  942-8090). 

Applicant's  Representations  and  Legal 
Analysis 

1.  Applicant,  a  Maryland  corporation, 
elected  BDC  status  by  filing  a  Form  N- 
54A  under  the  Act  ("Notification  of 


Election")  and  a  registration  statement 
under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act")  on  August 
23,  1996.  A  registration  statement  under 
the  Securities  Act  of  1933  was  filed  on 
August  26,  1996.  The  registration 
statements  were  declared  effective  on 
November  26,  1996,  and  an  initial 
public  offering  commenced  on 
December  3,  1996. 

2.  On  October  30,  1996,  applicant 
inadvertently  filed  a  Notification  of 
Registration  on  Form  N-8A  which 
caused  applicant  to  be  registered  as  an 
investment  company  under  section  8(a) 
of  the  Act.  On  April  16,  1998,  applicant 
filed  an  amendment  to  its  Notification 
of  Election  to  confirm  its  status  as  a  BDC 
and  to  reiterate  its  intention  to  be 
regulated  as  a  BDC.  On  April  26,  1999. 
applicant  filed  an  application  pursuant 
to  section  8(f)  of  the  Act  for  an  order 
declaring  that  applicant's  registration 
under  the  Act  has  ceased  to  be  in  effect 
as  of  October  30,  1996. 

3.  Section  54(a)  of  the  Act  provides 
that  any  company  that  satisfies  the 
definition  of  a  BDC  under  sections 
2(a)(48)(A)  and  (B)  of  the  Act  may  elect 
to  be  subject  to  the  provisions  of 
sections  55  through  65  of  the  Act  and  be 
regulated  as  a  BDC  by  filing  with  the 
SEC  a  notification  of  the  election. 
Applicant  states  that  it  has  consistently 
held  itself  out  to  the  public  as  a  BDC 
and  not  as  a  registered  company  and 
that  it  has  complied  with  the 
requirements  of  the  Act  applicable  to 
BDC's  since  it  filed  its  Notification  of 
Election.  Applicant  further  states  that  its 
status  as  a  registered  investment 
company  is  purely  technical  in  nature 
because  the  period  of  its  registration 
(from  the  filing  of  Form  N-8A  to  the 
present)  has  been  entirely  within  the 
period  of  applicant's  being  subject  to 
regulation  as  a  BDC. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  99-1 1141  Filed  5-3-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
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[Release  No.  10-2381 1:812-11 558] 

Kemper  Floating  Rate  Fund,  et  al.; 
Notice  of  Application 

April  27,  1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  an  application  for  an 

order  luider  section  6(c)  of  the 

Investment  Company  Act  of  1940 
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Act, 
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("Act' )  for  an  exemption  from  sections 
18(c)  ind  18(i)  of  the  Act,  under 
sectiojis  6(c)  and  23(c)(3)  of  the  Act  for 
ion  from  rule  23c-3  under  the 
pursuant  to  section  17(d)  of  the 
rule  1 7d-l  under  the  Act. 


and 


SUMMARY  OF  application:  Applicants 
request  an  order  to  permit  certain 
registered  closed-end  investment 
companies  to  issue  multiple  classes  of 
shares|  and  impose  asset-based 
distriqution  fees  and  early  withdrawal 
charged. 

Applicants:  Kemper  Floating  Rate 
Fund  r'Fund"),  Kemper  Distributors, 
Inc.  ("Distributor"),  and  Scudder 
Kemp<ir  Investments,  Inc.  ("Adviser"). 

Filir  g  Dates:  The  application  was 
filed  o  1  April  1,  1999.  Applicants  have 
agreed]  to  file  an  amendment  during  the 
notice  [period,  the  substance  of  which  is 
reflecti  jd  in  this  notice. 

Healing  or  Notification  of  Hearing:  An 
order  j  ranting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interea  ted  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretuy  and  serving  applicants  with  a 
copy  CM  the  request,  personally  or  by 
maU.  Hearing  requests  should  be 
receive  d  by  the  SEC  by  5:30  p.m.on  May 
21,  19<  9,  and  should  be  accompanied 
by  proi  )f  of  service  on  applicants,  in  the 
form  o  an  affidavit,  or,  for  lawyers,  a 
certific  ate  of  service.  Hearing  requests 
should!  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
issues  contested.  Persons  who  wish  to 
be  notijfied  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

AOORE$SES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549- 
0609;  Applicants,  222  South  Riverside 
Plaza,  Chicago,  Illinois  60606. 

FOR  FUflTHER  INFORMATION  CONTACT: 

Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0374.  or  Christine  Y.  Greenlees, 
BrancU  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regula  ion). 

SUPPLE  MENTARY  INFORMATION:  The 
follow]  Qg  is  a  summary  of  the 
applicc  tion.  The  complete  application 
may  bel  obtained  for  a  fee  at  the  SEC's 
Public  Heference  Branch,  450  Fifth 
Street,  ^.W.,  Washington,  D.C.  20549- 
0102  (tfelephone  (202)  942-8090). 

Applicants'  Representations 

1.  Toe  Fund  is  a  closed-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Massachusetts  business  trust.  The 
Advisel-  is  registered  under  the 
Investment  Advisers  Act  of  1940  and 


will  serve  as  investment  adviser  to  the 
Fund.  The  Distributor,  a  broker-dealer 
registered  under  the  Secmities' 
Exchange  Act  of  1934,  will  distribute 
the  Fund's  shares  and  provide  certain 
administrative  services  to  the  Fund. 
Both  the  Adviser  and  the  Distributor  are 
indirect  subsidiaries  of  Zurich  Financial 
Services,  Inc.  Applicants  request  that 
the  order  also  apply  to  any  other 
registered  closed-end  investment 
company  for  which  the  Adviser  or  the 
Distributor  or  any  entity  controlling, 
controlled  by,  or  xmder  common  control 
with  the  Adviser  or  the  Distributor  acts 
as  investment  adviser,  principal 
underwriter,  or  administrator.' 

2.  The  Fimd's  investment  objective  is 
to  seek  as  high  a  level  of  current  income 
as  is  consistent  with  the  preservation  of 
capital.  The  Fund  will  invest  primarily 
in  senior  secured  floating  rate  loans 
made  by  conmiercial  banks,  investment 
banks  and  finance  companies  to 
commercial  and  industrial  borrowers 
("Loans").  Under  normal  circumstances, 
at  least  80%  of  the  Fund's  total  assets 
will  be  invested  in  Loans.  Up  to  20%  of 
the  Fund's  total  assets  may  be  held  in 
cash,  or  invested  in  fixed-rate  debt 
obligations,  short-to-medium-term 
notes,  high  yield  securities,  asset-backed 
securities,  and  equity  securities. 

3.  The  Fund  intends  to  continuously 
offer  its  shares  to  the  public  at  net  asset 
value.  The  Fund's  shares  will  not  be 
offered  or  traded  in  the  secondary 
market  and  will  not  be  listed  on  any 
exchange  or  quoted  on  any  quotation 
medium.  The  Fund  intends  to  operate  as 
an  "interval  fund"  pursuant  to  rule  23c- 
3  under  the  Act  and  make  periodic 
repurchase  offers  to  its  shareholders. 

4.  The  Fund  seeks  the  flexibility  to  be 
structured  as  a  multiple-class  fund, 
although  initially  it  will  only  offer  one 
class  of  shares.  The  Fimd  will  offer 
Class  B  Shares  and  may  in  the  future 
offer  Class  C  Shares  with  no  front-end 
sales  charge  but  subject  to  an  early 
withdrawal  charge  ("EWC")  that 
declines  over  time  to  0%.  Class  B  Shares 
will  automatically  convert  to  Class  A 
Shares  six  years  from  the  date  of 
purchase.  "The  Fxmd  may  in  the  future 
offer  Class  A  Shares  with  a  front-end 
sales  charge  but  with  no  EWC.  Class  A, 
Class  B,  and  Class  C  Shares  will  be 
subject  to  an  annual  service  fee  of  up  to 
.25%  of  average  daily  net  assets.  Class 

B  Shares  may  be  subject  to  an  aiuiual 
distribution  fee  of  up  to  .60%  of  average 


•  Any  registered  closed-end  investment  company 
relying  on  this  relief  in  the  future  will  do  so  in  a 
manner  consistent  with  the  terms  and  conditions  of 
the  application.  Applicants  represent  that  each 
investment  company  presently  intending  to  rely  on 
the  relief  requested  in  this  application  is  listed  as 
an  applicant. 


daily  net  assets.  Class  C  Shares  also  may 
be  subject  to  an  asset-based  distribution 
fee.  Applicants  represent  that  the 
service  and  distribution  fees  will 
comply  Mdth  the  provisions  of  rule 
2830(d)  of  the  Conduct  Rules  of  the 
National  Association  of  Secimties 
Dealers,  Inc.  ("NASD")  as  if  the  Fund 
were  an  open-end  investment  company. 
Applicants  also  represent  that  the  Fimd 
will  disclose  in  its  prospectus  the  fees, 
expenses  and  other  characteristics  of 
each  class  of  shares  offered  for  sale,  as 
is  required  for  open-end  multi-class 
funds  under  Form  N-IA. 

5.  All  expenses  inciured  by  the  Fund 
will  be  allocated  among  the  various 
classes  of  shares  based  on  the  net  assets 
of  the  Fund  attributable  to  each  class, 
except  that  the  net  asset  value  and 
expenses  of  each  class  will  reflect 
distribution  fees,  service  fees  (including 
transfer  agency  fees),  and  any  other 
incremental  expenses  attributable  to 
that  class.  Expenses  of  the  Fund 
allocated  to  a  particular  class  of  shares 
will  be  borne  on  a  pro  rata  basis  by  each 
outstanding  share  of  that  class.  The 
Fimd  may  create  additional  classes  of 
shares  in  the  future  that  may  have 
different  terms  from  Class  A,  Class  B, 
and  Class  C  Shares.  Applicants  state 
that  the  Fimd  will  comply  with  the 
provisions  of  rule  18f-3  as  if  it  were  an 
open-end  fund. 

6.  The  Fund  may  waive  the  EWC  for 
certain  categories  of  shareholders  or 
transactions  to  be  established  from  time 
to  time.  With  respect  to  any  waiver  of, 
scheduled  variation  in.  or  elimination  of 
the  EWC,  the  Fund  will  comply  with 
rule  22d-l  under  the  Act  as  if  the  Fund 
were  an  open-end  investment  company. 

7.  The  Fund  may  offer  its 
shareholders  an  exchange  feature  under 
which  shareholders  of  the  Fund  may 
exchange  their  shares  for  shares  of  the 
same  class  of  other  funds  in  the  Scudder 
Kemper  group  of  investment  companies. 
Any  exchange  option  will  comply  with 
rule  lla-3  under  the  Act  as  if  the  Fund 
were  an  open-end  investment  company 
subject  to  that  rule.  In  compl)ring  with 
rule  lla-3,  the  Fund  will  treat  the  EWC 
as  if  it  were  a  contingent  deferred  sales 
charge  ("CDSC"). 

Applicants'  Legal  Analysis 

Multiple  Classes  of  Shares 

1.  Section  18(c)  of  the' Act  provides, 
in  relevant  part,  that  a  closed-end 
investment  company  may  not  issue  or 
sell  any  senior  security  if.  immediately 
thereafter,  the  company  has  outstanding 
more  than  one  class  of  senior  security. 
Applicants  state  that  the  creation  of 
multiple  classes  of  shares  of  the  Fund 
may  be  prohibited  by  section  18(c). 
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2.  Section  18(i)  of  the  Act  provides 
that  each  share  of  stock  issued  by  a 
registered  management  company  will  be 
a  voting  stock  and  have  equal  voting 
rights  with  every  other  outstanding 
voting  stock.  Applicants  state  that 
multiple  classes  of  shares  of  the  Fund 
may  violate  section  18(i)  of  the  Act 
because  each  class  would  be  entitled  to 
exclusive  voting  rights  with  respect  to 
matters  solely  related  to  that  class. 

3.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an 
exemption  under  section  6(c)  of  the  Act 
from  sections  18(c)  and  18(i)  of  the  Act 
to  permit  the  Fimd  to  issue  multiple 
classes  of  shares. 

4.  Applicants  submit  that  the 
proposed  allocation  of  expenses  and 
voting  rights  among  multiple  classes  is 
equitable  and  will  not  discriminate 
against  any  group  or  class  of 
shareholders.  Applicants  submit  that 
the  proposed  arrangements  would 
permit  the  Fund  to  facilitate  the 
distribution  of  its  securities  and  provide 
investors  with  a  broader  choice  of 
shareholder  services.  Applicants  asserts 
that  their  proposal  does  not  raise  the 
concerns  underlying  section  18  of  the 
Act  to  any  greater  degree  than  open-end 
investment  companies'  multiple  class 
structures  that  are  permitted  by  rule 
18f-3  under  the  Act.  Applicants  state 
that  the  Fund  will  comply  with  the 
provisions  of  rule  18f-3  as  if  it  were  an 
open-end  fund. 

Early  Withdrawal  Charges 

5.  Section  23(c)  of  the  Act  provides, 
in  relevant  part,  that  no  registered 
closed-end  fund  will  purchase  any 
seciu"ities  of  which  it  is  the  issuer 
except:  (a)  on  a  securities  exchange  or 
other  open  market;  (b)  pursuant  to 
tenders,  after  reasonable  opportiuiity  to 
submit  tenders  given  to  all  holders  of 
securities  of  the  class  to  be  piut:hased; 
or  (c)  under  other  circiimstances  as  the 
SEC  may  permit  by  rules  and 
regulations  or  orders  for  the  protection 
of  investors. 

6.  Rule  23c-3  imder  the  Act  permits 
a  registered  closed-end  fund  (an 
"interval  fund")  to  make  repurchase 
offers  of  between  five  and  twenty- five 
percent  of  its  outstanding  shares  at  net 
asset  value  at  periodic  intervals 
pursuant  to  a  fundamental  policy  of  the 
fund.  Rule  23c-3(b)(l)  under  the  Act 
provides  that  an  interval  fund  may 


deduct  from  repurchase  proceeds  only  a 
repurchase  fee,  not  to  exceed  two 
percent  of  the  proceeds,  that  is 
reasonably  intended  to  compensate  the 
fund  for  expenses  directly  related  to  the 
repurchase. 

7.  Section  23(c)(3)  provides  that  the 
SEC  may  issue  an  order  that  would 
permit  a  closed-end  investment 
company  to  repurchase  its  shares  in 
circumstances  in  which  the  repurchase 
is  made  in  a  manner  or  on  a  basis  which 
does  not  imfairly  discriminate  against 
any  holders  of  the  class  or  classes  of 
securities  to  be  purchased.  As  noted 
above,  section  6(c)  provides  that  the 
SEC  may  exempt  any  person,  security, 
or  transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
piuposed  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  relief  under  section  6(c)  and 
23(c)  from  rule  23c-3  to  permit  them  to 
impose  EWCs  on  shares  submitted  for 
repurchase  that  have  been  held  for  less 
than  a  specified  period. 

8.  Applicants  believe  that  the 
requested  relief  meets  the  standards  of 
sections  6(c)  and  23(c)(3).  Rule  6c-10 
imder  the  Act  permits  open-end  funds 
to  impose  deferred  sales  charges,  subject 
to  certain  conditions.  Applicants  state 
that  EWCs  are  functionally  similar  to 
CDSCs  imposed  by  open-end  funds 
under  rule  6c-10  under  the  Act. 
Applicants  state  that  EWCs  may  be 
necessary  for  the  Distributor  to  recover 
distribution  costs  and  the  EWCs  may 
discourage  investors  from  moving  their 
money  quickly  in  and  out  of  the  Fund, 

a  practice  that  applicants  submit 
imposes  costs  on  all  shareholders. 
Applicants  will  comply  with  rule  6c-10 
under  the  Act  as  if  that  rule  applied  to 
closed-end  funds.  The  Fimd  also  will 
disclose  EWCs  in  accordance  with  the 
requirements  of  Form  N-lA  concerning 
CDSCs.  Applicants  further  state  that  the 
Fimd  will  apply  the  EWC  (and  any 
waivers  or  scheduled  variations  of  the 
EWC)  imiformly  to  all  shareholders  in  a 
given  class  and  consistent  with  the 
requirements  of  rule  22d-l  under  the 
Act. 

Asset-based  Distribution  Fees 

9.  Section  17(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates  unless  the  SEC 
issues  an  order  permitting  the 


transaction.  In  reviewing  applications 
submitted  under  section  17(d)  and  rule 
17d-l,  the  SEC  considers  whether  the 
participation  of  the  investment 
company  in  a  joint  enterprise  or  joint 
arrangement  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  to  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

10.  Rule  17d-3  imder  the  Act 
provides  an  exemption  fix)m  section 
17(d)  and  rule  17d-l  to  permit  open- 
end  funds  to  enter  into  distribution 
arrangements  pursuant  to  rule  12b-l. 
Applicants  also  request  an  order  under 
section  17(d)  and  rule  17d-l  to  permit 
the  Fund  to  impose  asset -based 
distribution  fees.  Applicants  have 
agreed  to  comply  with  rules  12b-l  and 
17d-3  as  if  those  rules  applied  to 
closed-end  investment  companies. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Applicants  will  comply  with  the 
provisions  of  rules  6c-10,  lla-3,  12b- 
1,  17d-3.  18f-3,  and  22d-l  under  the 
Act  and  NASD  Conduct  Rule  2830(d),  as 
amended  from  time  to  time,  as  if  those 
rules  applied  to  closed-end  investment 
companies. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 

authority. 

Margaret  H.  McFarlajid, 

Deputy  Secretary. 

[FR  Doc.  99-11079  Filed  5-3-99;  8:45  am] 
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[Release  No.  34^1334;  File  No.  SR-AMEX- 
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Self-Regulatory  Organizations; 
American  Stocic  Exchange  LLC;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Bond  Indexed 
Term  Notes 

April  27.  1999. 

I.  Iiitroduction 

On  January  12, 1999,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 


'  15  U.S.C.  78s(b){l). 
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thereu  ider,^  a  proposal  to  approve  for 
listing  and  trading  under  Section  107A 
of  the  \inex  Company  Guide  seven 
bond  i  idex-linked  term  notes.  The 
propos  ed  rule  change  and  Amendment 
No.  1  '  to  the  proposal  were  published 
for  cor  unent  in  the  Federal  Register  on 
March  11,  1999.''  the  Commission 
receiv(  d  no  comments  on  the  proposal. 
This  oi  der  approves  the  proposed  rule 
change ,  as  amended. 

n.  Des  :ription  of  the  Proposal 

^^nex  proposes  to  list  for  trading 
section  107 A  of  the  Company 
seven  term  notes,  each  linked  to 

bond  index  ("Bond  Index 
The  issuers  of  these  seciuities 
qucdified  under  Section 
),*^  and  each  issue  will  meet  the 
distribution  requirements  of 
107A(b).7 
Holders  of  the  Bond  Index  Notes 
will  receive  interest  on  the 
of  their  securities  in  an 
to  be  determined  at  the  time  of 
of  the  securities  and  disclosed 
invektors.  The  frequency  and  rate  of 
intfrest  payment  will  vary  from 
issue  based  upon  prevailing 
rates  and  other  factors,  such  as 
discolunt  factor  and  interest  payments 
the  underlying  bonds  and 
preads.8 
addition,  investors  will  receive  at 
an  amount  based  on  the  value 
linked  bond  index  at  maturity  of 
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240.19b-4. 
litter  from  Scott  G.  Van  Hatten,  Legal 
Amex.  to  Richard  Strasser,  Assistant 
Division  of  Market  Regulation 
),  Commission,  dated  February  16,  1999 
Amenc^ent  No.  1").  Amendment  No.  1  provided 
details  regarding  the  securities, 
the  principal  factors  that  will  affect  the 
return  on  the  securities  and  the  formula  for 
determin  ng  the  value  of  the  securities  at 
settlemei  t 

*  Secui  ities  Exchange  Act  Release  No.  41135 
(March  3  1999),  64  FR  12194  (File  No.  SR-AMEX- 
99-03) 
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Section  107  A  of  the  Company  Guide,  the 
may  approve  for  listing  and  trading 
which  cannot  be  readily  categorized 
listing  criteria  for  common  and  preferred 
b^nds,  debentures,  or  warrants.  See 

Exchange  Act  Release  No.  27753  (March 
55  FR  8626  (March  8,  1990). 

to  Section  107 A(a)  of  the  Company 
issuer  generally  must  have  assets  of  SlOO 
stockholders'  equity  of  $10  million, 
to  Section  107A(b)  of  the  Company 
must  be  a  minimum  public 
of  one  million  trading  units  with  a 
of  400  holders.  When  trading  is  expected 
1  larger  than  average  trading  units  {e.g., 
}rincipal  amount  or  more),  however,  no 
number  of  holders  will  be  required.  The 
market  value  of  issues  listed  under 
1|D7A  must  be  at  least  $4  million. 
A  mendment  No.  1.  The  discount  factor  may 
pr  ivailing  interest  rates,  commissions  and 
amounts  as  will  be  disclosed  in  the 
provided  to  investors. 


the  securities,  which  may  be  more  or 
less  than  the  original  principal  amount 
thereof.  The  Bond  Index  Notes  will  be 
valued  at  settlement  based  upon  the 
following  formula:  principal  amount  x 
(ending  index  value/beginning  index 
value)  less  a  discount  factor,  which  may 
reflect  interest  rates,  commissions  and 
other  such  amounts  as  will  be  disclosed 
in  the  prospectus  provided  to 
investors.^  Returns  to  investors  in  the 
Bond  Index  Notes  are  unleveraged  with 
neither  a  cap  nor  a  floor. 

Bond  index  values  for  the  purpose  of 
determining  the  payment  to  holders  at 
matiuity  will  be  determined  by 
reference  to  prices  for  the  linked  index 
on  a  business  day  shortly  prior  to 
maturity.  The  Bond  Index  Notes  will 
provide  for  maturity  within  a  period  of 
not  less  than  one  nor  more  than  ten 
years  from  the  date  of  issue,  will  not  be 
callable  or  redeemable  prior  to  maturity, 
and  will  be  cash  settled  in  U.S. 
currency.  1"  Holders  of  the  securities 
will  have  no  claim  to  the  bonds 
included  in  the  indices. 

Prior  to  the  commencement  of  trading 
the  Bond  Index  Notes,  the  Exchange 
will  distribute  a  circular  to  its 
membership  providing  guidance  about 
member  firm  compliance 
responsibilities,  including  suitability 
recommendations,  and  highlighting  the 
special  risks  and  characteristics  of  the 
proposed  securities.  In  particular,  the 
Exchange  will  require  members, 
member  organizations  and  employees 
thereof  recommending  a  transaction  in 
the  Bond  Index  Notes:  (1)  to  determine 
that  such  transaction  is  suitable  for  the 
customer,  and  (2)  to  have  a  reasonable 
basis  for  believing  that  the  customer  can 
evaluate  the  special  characteristics  of, 
and  is  able  to  bear  the  financial  risks  of, 
such  transaction. 

The  seciuities  will  be  subject  to  the 
Exchange's  margin  rules. ^^  The  Bond 
Index  Notes  are  subject  to  the  equity 
trading  rules  of  the  Exchange  except 
that,  where  the  securities  are  traded  in 
thousand  dollar  denominations  as  debt, 
they  will  be  traded  subject  to  the 
Exchange's  debt  trading  rules. 

The  &cchange  anticipates  that  the 
issuer  will  link  distinct  issues  of  such 
securities  to  the  following  seven  bond 
indices  sponsored  and  calculated  by 
Merrill  Lynch,  Pierce,  Fenner  &  Smith 
Incorporated  ("MLPF&S"):  the  U.S. 
Domestic  Master,  Mortgage  Master,  U.S. 
Corporate/Government  Master,  U.S. 
Corporate  Master,  U.S.  Treasury/Agency 
Master,  U.S.  Treasury  Master  and  U.S. 
Agency  Master  Indices.  Each  index  is 


*  See  Amendment  No.  1. 
"  See  Amex  Rule  462. 


intended  to  track  a  different  sector  of 
the  fixed  income  securities  market. 

The  Exchange  represents  that  each  of 
the  bond  indices  are  broad  based  '^  and 
are  adjusted  pursuant  to  objective, 
publicly  disseminated  rules."  For  a 
bond  to  qualify  for  inclusion  in  an 
index,  it  must  meet  the  pre-established 
and  defined  list  of  objective  criteria.  The 
bonds  included  in  each  of  the  seven 
indices  also  meet  or  exceed  the 
Exchange's  Bond  and  Debenture  Listing 
Standards  set  forth  in  Section  104  of  the 
Amex  Company  Guide.^'*  Each  index  is 
rebalanced  on  the  last  calendar  day  of 
the  month.  Bonds  meeting  the  index's 
inclusion  criteria  on  the  last  calendar 
day  of  the  month  are  included  in  the 
index  for  the  following  month.  Issues 
that  no  longer  meet  the  criteria  during 
the  course  of  the  month  remain  in  the 
index  until  the  next  month-end 
rebalancing,  at  which  point  they  are 
dropped  from  the  index.  Bonds 
included  in  the  indices  are  held 
constant  throughout  the  month  until  the 
following  monthly  rebalancing.  Bond 


"2  The  U.S.  Domestic  Master  Index,  established  in 
1975.  is  an  indicator  of  the  performance  of  the 
investment  grade  U.S.  domestic  bond  market.  The 
index  has  over  7,000  issues  and  a  market  value  of 
over  S5  trillion.  The  U.S.  Treasury  Master  Index 
was  established  in  1977,  and  has  approximately  160 
issues  with  a  market  value  of  $2.2  trillion.  The  U.S. 
Agency  Master  Index,  established  in  1977.  has 
1,675  issues  with  a  market  value  of  approximately 
$450  billion.  The  U.S.  Corporate  Master  Index  was 
established  in  1972,  and  has  approximately  4,700 
issues  with  a  market  value  of  $1.2  trillion.  The  U.S. 
Corporate/Government  Master  Index,  established  in 
1972,  has  6.574  issues  with  approximate  market 
value  of  $3.8  trillion.  The  U.S.  Treasury/ Agency 
Index  is  a  combination  of  the  U.S.  Treasury  Master 
and  U.S.  Agency  Master  Indices,  and  contains 
approximately  1,800  issues  with  market  value  of  6.2 
trillion.  A  further  description  of  each  of  the  seven 
indices  is  set  forth  in  detail  in  the  notice  release. 
See  supra,  note  4. 

'^  Information  as  to  how  the  indices  are 
calculated,  including  the  inclusion  rules,  are 
published  on  Bloomberg  and  the  Merrill  Lynch 
public  web  site.  Changes  in  any  rules  are  generally 
published  approximately  30  days  in  advance  of  any 
change. 

'■•The  Exchange's  Bond  and  Debenture  Listing 
Standards  provide  for  the  listing  of  individual  bond 
or  debenture  issuances  provided  the  issue  has  an 
aggregate  market  value  or  principal  amount  of  at 
least  $5  million  and  either:  the  issuer  of  the  debt 
security  has  equity  securities  listed  on  the  Exchange 
(or  on  the  New  York  Stock  Exchange);  an  issuer  of 
equity  securities  listed  on  the  Exchange  (or  on  the 
New  York  Stock  Exchange)  directly  or  indirectly 
owns  a  majority  interest  in,  or  is  under  common 
control  with,  the  issuer  of  the  debt  security;  an 
issuer  of  equity  securities  listed  on  the  Exchange  (or 
on  the  New  York  Stock  Exchange)  has  guaranteed 
the  debt  security;  a  nationally  recognized  statistical 
rating  organization  (an  "NRSRO")  has  assigned  a 
current  rating  to  the  debt  security  that  is  no  lower 
than  an  S&P  Corporation  "B"  rating  or  equivalent 
rating  by  another  NRSRO;  or  if  no  NRSRO  has 
assigned  a  rating  to  the  issue,  an  NRSRO  has 
currently  assigned:  (i)  an  investment  grade  rating  to 
an  immediately  senior  issue;  or  (ii)  a  rating  that  is 
no  lower  than  an  S&P  Corporation  "B"  rating,  or  an 
equivalent  rating  by  another  NRSRO,  to  a  pari  passu 
or  junior  issue. 
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weightings  for  each  of  the  indices  are 
based  on  a  bond's  total  outstanding 
capitalization  (total  face  value  currently 
outstanding  times  price  plus  accrued 
interest).  Returns  and  weighted  average 
characteristics  are  published  daily. 

Each  of  the  above  indices  are 
calculated  by  the  Merrill  Lynch 
Research  Portfolio  Strategy  Group  based 
on  the  prices  of  the  underlying  bonds 
determined  each  business  day.  The  vast 
majority  of  the  prices  of  the  underlying 
secvuities  comprising  the  indices  are 
determined  by  the  Merrill  Lynch  Pricing 
Services  Group.  These  prices  are 
determined  in  accordance  with  all 
applicable  statutory  rules,  self- 
regulatory  organization  rules  and 
genereilly  accepted  accounting 
principles  regarding  valuation  of 
security  positions.  When  a  security 
price  is  not  available  from  the  Pricing 
Services  Group,  the  Portfolio  Strategy 
Group  will  use  a  security  price  from  a 
third  party  vendor  that,  in  its  best 
judgment,  will  provide  the  most 
acciuate  market  price  thereof.  The 
resulting  index  values  are  then 
disseminated  to,  and  published  by, 
Bloomberg  L.P.  and  Reuters  at  the  end 
of  each  business  day.  MLPF&S,  in  its 
role  as  calculation  agent  for  the  Bond 
Index  Notes,  will  use  the  index  values 
as  published  on  Bloomberg  L.P.  In 
conjunction  with  the  issuance  of  the 
Bond  Index  Notes,  the  Exchange  intends 
to  publish  the  index  value  associated 
with  the  previous  day's  close. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)  imder 
the  Act  IS  that  the  rules  of  an  exchange 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
facilitate  transactions  in  seciuities,  and 
to  protect  investors  and  the  public 
interest.  ^^ 

The  Commission  notes  that  the 
proposed  Bond  Index  Notes  have  a 
certain  level  of  risk  because  they  are 
derivatively  priced  and  the  final  rate  of 
return  to  investors  is  unleveraged  with 
neither  a  cap  nor  a  floor.  Accordingly, 
the  Commission  has  specific  concerns 
regarding  this  type  of  product.  For  the 
reasons  discussed  below,  the 
Commission  believes  that  Amex's 
proposal  adequately  addresses  these 
concerns. 


'5  15U.S.C.  78f(b)(5). 

'*In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


First,  the  Commission  notes  that  the 
protections  of  Section  107A  of  the  Amex 
Company  Guide  were  designed  to 
address  the  concerns  attendant  to  the 
trading  of  hybrid  securities  like  the 
proposed  Bond  Index  Notes.'''  In 
particular,  by  imposing  the  hybrid 
listing  standards,  heightened  suitability 
for  recommendations,  and  compliance 
requirements,  noted  above,  the 
Commission  believes  that  the  Exchange 
has  adequately  addressed  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  proposed  Bond 
Index  Notes.  In  addition,  Amex  will 
distribute  a  circular  to  its  membership 
calling  attention  to  the  specific  risks 
associated  with  the  Bond  Index  Notes. 
Distribution  of  the  circular  should  help 
ensiu"e  that  only  customers  with  an 
understanding  of  the  risk  attendant  to 
the  trading  of  the  Bond  Index  Notes  will 
trade  these  securities  on  their  broker's 
recommendations. 

Second,  the  Commission  notes  that 
the  final  rate  of  retiun  on  the  Bond 
Index  Notes  depends,  in  part,  upon  the 
individual  credit  of  the  issuer.  To  some 
extent  this  credit  risk  is  minimized  by 
the  Exchange's  listing  standards  in 
Section  107 A  of  the  Company  Guide, 
which  provides  that  only  issuers 
satisfying  substantial  asset  and  equity 
requirements  may  issue  these  types  of 
hybrid  securities.  In  addition,  the 
Exchange's  hybrid  listing  standards 
further  require  that  the  proposed 
indexed  term  notes  have  at  least  $4 
million  in  market  value.  Further 
information,  including  specific  financial 
data,  regarding  the  issuer  and  the 
underlying  indices  will  be  publicly 
available  to  investors  through  the 
prospectus. 

Finally,  the  Commission  believes  that 
the  listing  and  trading  of  the  proposed 
Bond  Index  Notes  should  not  unduly 
impact  the  market  for  the  securities 
underlying  the  indices  or  raise 
manipulative  concerns.  The 
Commission  notes  that  all  of  the  indices 
are  well-established  and  broad-based. 
Both  the  history  and  performance  of 
these  indices,  as  well  as  the  objective 
calculation  rules  for  the  indices,  should 
be  readily  available  through  a  variety  of 
public  soiu-ces.  Due  to  the  indices'  issue 
size,  market  value,  and  representative 
natiu«  of  different  sectors  of  the  fixed 
income  seciu^ities  market,  the 
Commission  believes  that  the  indices 
are  not  readily  susceptible  to 
manipulation. 


rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i«  that  the 
proposed  rule  change  (SR-AMEX-99- 
03)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  99-1 1 145  Filed  5-3-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION  >> 

[Release  No.  34-41335;  File  No.  SR-CHX- 
99-01] 

April  27,  1999. 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Order  Approving  a 
Proposed  Rule  Change  Amending  the 
Net  Capital  Requirements  for 
Specialists 

I.  Introduction 

On  February  26,  1999,  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b— 4  thereunder^  a  proposed  rule 
change  to  increase  the  minimum  net 
capital  requirements  for  specialists. 
Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
March  23, 1999.^  The  Conunission 
received  no  comment  letters  concerning 
the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
CHX  Rule  3  of  Article  XI  and  add 
interpretation  and  policy  .01.  The 
proposal  would  increase  the  net  capital 
requirements  for  non-clearing 
specialists,  self-clearing  specialists,  and 
members  and  member  organizations, 
that  clear  the  accounts  of  other  CHX 
specialists  and  establish  a  phase-in 
period  for  the  increase. 

The  proposal  would  require  non- 
clearing  specialists  to  maintain,  at  a 
minimum,  the  greater  of  (i)  $100,000,  or 
(ii)  the  amount  set  forth  in  Rule  15c3- 
1  under  the  Act,*  which  now  is 
$100,000.  The  proposal  also  would 


"  See  Securities  Exchange  Act  Release  No.  27753 
(March  1,  1990),  55  FR  8623  (March  8.  1990). 


'•15  U.S.C.  78s(b)(2). 
>•  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  41167 
(March  12,  1999),  64  FR  14032. 
*  17  CFR  240.15C3-1  ("Net  Capital  Rule"). 
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requir  j  self-clearing  specialists  in  less 
than  200  securities  to  maintain,  at  a 
miniir  um,  the  greater  of  (ij  $250,000,  or 
(ii)  the  amount  set  forth  in  the  Net 
Capita !  Rule.  The  proposal  would 
requiri!  self-clearing  specialists  in  200  or 
more  sbcurities  to  maintain,  at  a 
minimum,  the  greater  of  (i)  $350,000,  or 
(ii)  the  amount  set  forth  in  the  Net 
Capita  Rule.  Finally,  the  proposal 
would  require  members  that  clear  the 
accour  ts  of  other  CHX  specialists  to 
mainta  in,  at  a  minimum,  the  greater  of 
(i)  $50  ),000,  or  (ii)  the  amount  set  forth 
in  the  !  >Jet  Capital  Rule.  Under  the 
proposal,  specialists  would  continue  to 
be  reqi  ired  to  comply  with  the 
Exchai  ge  requirement  that  subordinated 
cash  bdrrowings  and  secured  demand 
notes  e  qual  or  exceed  50%  of  their  total 
subord  nated  borrowings  to  the  extent 
that  th( !  borrowings  are  part  of  their 
equity  otal. 

The  exchange  proposes  to  implement 
the  inc  eased  net  capital  requirements 
over  th  'ee  phase-in  dates  during  a 
twelve- month  period.  The  phase-in 
dates  M  ould  be  issued  in  a  Notice  to 
Members  within  30  days  following 
approvi  J  of  this  proposal  by  the 
Commi  ision.  The  $100,000  requirement 
for  non  clearing  specialists  would  apply 
on  the  I  irst  phase-in  date.  The 
applica  lie  net  capital  requirements  for 
self-clei  [ring  specialists  registered  in  less 
than  20  [)  seciu-ities  would  be  $150,000, 
$200,0C  0,  and  $250,000  for  the  first, 
second,  and  third  phase- in  dates 
respectively.  The  applicable  net  capital 
requireiients  for  self-clearing  specialists 
register  jd  in  200  or  more  securities 
would  le  $200,000,  $275,000,  and 
$350,00  0  for  the  first,  second,  and  third 
phase-in  dates  respectively.  The  net 
capital  1  equirements  for  members  and 
membei  organizations  that  clear  for 
other  sfiecialists  would  be  $350,000, 
$450,000,  and  $500,000  for  the  first, 
second,  and  third  phase-in  dates 
respecti  ve\y. 

m.  Disc  ussion 

The  C  ammission  finds  that  the 
proposa  is  consistent  with  the 
requirer  lents  of  the  Act  and  the  rules 
and  reg\  lations  thereunder  applicable  to 
a  nation  d  securities  exchange.  ^  The 
Commission  believes  that  the  proposal 
is  consistent  with  the  Section  6(b)(5) 
requirement  that  the  rules  of  an 
exchang  ?  be  designed,  in  general,  to 
protect  i  avestors  and  the  public 
interest. '  Specifically,  the  Commission 
believes  that  raising  the  minimum  level 


^  The  Co|nmission 
rule's 
formatjon 

•15U.S 


has  considered  the  proposed 
imp^t  on  efficiency,  competition  and  capital 
5  U.S.C.  78c(f). 
;.  78fn))(5). 


of  liquidity  that  specialists  and 
members  that  clear  for  specialists  are 
required  to  maintain  should  serve  to 
protect  customers  and  other  market 
participants  from  potential  loses  due  to 
the  financial  failm-e  of  specialists,  or 
members  or  member  organizations  that 
clear  for  specialists.  Additionally,  the 
Commission  believes  that  by  reducing 
the  risk  associated  with  the  financial 
failure  of  specialists  the  proposal  should 
help  to  ensure  the  integrity  of  the 
securities  markets.  The  Commission 
also  believes  that  the  allocation  of 
different  net  capital  requirements,  as  set 
forth  in  the  proposal,  is  appropriate  due 
to  the  different  levels  of  risk  associated 
with  the  categories  of  net  capital 
requirements. 

For  the  above  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  Section  6(b)(5).'' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)8  of  the  Act,  that  the 
proposed  nde  change  (SR-CHX-99-01). 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-11142  Filed  5-3-99:  8:45  am] 
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Board;  Order  Granting  Approval  of 
Proposed  Rule  Change  Relating  to 
Rule  G-11  on  Sales  of  New  Issue 
Municipal  Securities  During  the 
Underwriting  Period 

April  28,  1999. 

I.  Introduction  and  Description  of  the 
Proposal 

On  March  11,  1999,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b— 4  thereunder,^  a  proposed  rule 
change  to  amend  Rule  G-11,  on  sales  of 


"15  U.S.C.  78sn))(2). 
«17CFR20O.3O-3(a)(12). 
•15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


new  issue  municipal  securities  during 
the  underwriting  period.  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  March  25,  1999.^ 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

The  proposed  rule  change  clarifies 
certain  ambiguities  in  the  Board's 
present  syndicate  practices  rules.  Rule 
G-ll(g)(iii),  as  amended  in  November 
1988,''  requires  a  managing  underwriter 
to  disclose  to  syndicate  members,  in 
writing,  all  available  designation 
information  within  10  business  days 
following  the  date  of  sale  and  all 
information  with  the  sending  of  the 
designation  checks  piu'suant  to  Rule  G- 
12(k).  Three  general  questions  have 
been  raised  by  dealers  concerning  this 
rule  as  currently  worded. 

First,  dealers  have  asked  whether  the 
rule  requires  the  managing  underwriter 
to  disclose  to  each  syndicate  member  its 
own  designation  information  or  whether 
all  members  are  to  receive  information 
about  all  the  designations.  The  proposed 
rule  change  clarifies  that  all  designation 
information  must  be  disclosed  to  each 
syndicate  member. 

Second,  dealers  have  asked  whether 
the  managing  underwriter  is  required  to 
disclose  designations  by  total  dollar 
amoimts,  bond  amounts,  or  both  total 
dollar  amounts  and  bond  amounts.  The 
proposed  rule  change  clarifies  that  the 
designation  information  must  be 
expressed  in  total  dollar  amounts. 

Third,  dealers  have  asked  whether  the 
rule  requires  the  managing  undervmter 
to  disclose  to  syndicate  members 
designations  made  to  anyone  other  than 
syndicate  members,  e.g.,  selling  group 
members.  The  proposed  rule  change 
clarifies  that  the  manager  must  disclose 
to  each  syndicate  member  all 
designations,  including  both  those  paid 
to  syndicate  members  and  those  paid  to 
non-syndicate-members. 

n.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder.^  Specifically, 


3  See  Securities  Exchange  Act  Rel.  No.  41192 
(March  19.  1999),  64  FR  14479. 

■•  See  Securities  Exchange  Act  Release  No.  40717 
(November  27,  1998),  63  FR  67157  (December  4, 
1998). 

5  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  The 
proposed  rule  change  should  make  information 
dissemination  more  efficient  because  if  clarifies 
ambiguities  that  may  have  impeded  compliance 
with  existing  rules  and  because  it  requires 
disclosure  to  syndicate  members  to  be  made  in  a 
form  most  useful  to  them.  Competition  in  the 
marketplace  should  also  benefit  because 
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the  Commission  believes  that  approval 
of  the  proposed  rule  change  is 
consistent  with  Section  15B(b)(2)(C)6  of 
the  Act. 

The  Commission  set  forth  its  reasons 
for  approving  Rule  G-ll(g)(iii)  in  its 
current  form,  requiring  increased 
disclosure  of  designation  information, 
when  it  was  amended  in  November 
1998.  It  believes  that  the  instant 
proposal,  resolving  questions  that  have 
arisen  since  that  time,  provides  answers 
that  are  fully  consonant  with  those 
reasons. 

The  new  language  that,  in  response  to 
the  first  question  outlined  above, 
expressly  stipulates  that  designation 
information  must  be  disclosed  to  all 
syndicate  members  merely  clarifies  the 
intent  of  last  year's  amendment  as 
understood  by  the  Coimnission. 
Concerning  the  second  question,  the 
Commission  agrees  with  the  Board  that 
designation  information  is  most  useful 
to  syndicate  members  when  stated  in 
terms  of  dollar  amounts,  and  that  there 
is  no  need  to  further  require  that  the 
information  also  be  stated  in  terms  of 
bond  amounts.  Finally,  the  Commission 
agrees  with  the  Board  that  requiring 
managers  to  disclose  designations  paid 
to  non-syndicate-members  as  well  as 
syndicate  members  is  consistent  with 
the  purpose  of  last  year's  amendment 
generally  to  increase  the  disclosure  of 
designation  information. 

m.  Conclusion 

For  the  above  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  Section  15B(b){2){C). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  ^  of  the  Act,  that  the 
proposed  rule  change  (SR-MSRB-99-2) 
is  hereby  approved. 


designation  information,  including  information 
concerning  non-syndicate  members,  will  be 
available  to  all  members  of  the  syndicate.  15  U.S.C. 
78c(f)- 

6  Section  15B(b)(2)(C)  requires  the  Commission  to 
determine  that  the  Board's  rules  are  designed  to 
prevent  fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect  to,  and 
facilitating  transactions  in  municipal  securities,  to 
remove  impediments  to  and  perfect  the  mechanism 
of  a  bee  and  open  market  in  municipal  securities, 
and,  in  general,  to  protect  investors  and  the  public 
interest.  15  U.S.C.  78a-4(b)(2)(C). 

'  15  U.S.C  78s(b)(2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-11143  Filed  5-3-99;  8:45  am] 
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April  28,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  14, 
1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Regulation, 
Lie.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
proposed  rule  change  has  been  filed  by 
the  Association  as  a  "non-controversial" 
rule  change  imder  Rule  19b-4(f)(6)  ^ 
under  the  Act.  The  Association 
proposes  to  make  the  rule  change 
operative  on  May  17,  1999.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  the  Code  of  Arbitration 
Procedure  to  facilitate  use  of  dispute 
resolution  programs  offered  by 
providers  other  than  self-regulatory 
organizations.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italic;  proposed  deletions 
are  in  brackets: 


» 17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l)- 
2  17CFR240.19b-4. 
M7  CFR  240.19b-4(f)(6). 


10000.  CODE  OF  ARBITRATION 
PROCEDURE 

10100.  ADMINISTRATIVE 
PROVISIONS 

IM-10100.  Failure  to  Act  Under 
Provisions  of  Code  of  Arbitration 
Procedure 

It  may  be  deemed  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade  and  a  violation  of 
Rule  2110  for  a  member  or  a  person 
associated  with  a  member  to: 

(a)-(c)  No  change. 

(d)  fail  to  honor  an  award,  or  comply 
with  a  written  and  executed  settlement 
agreement,  obtained  in  connection  with 
an  arbitration  submitted  for  disposition 
pursuant  to  the  procedures  specified  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  the  New  York,  American, 
Boston,  Cincirmati,  Chicago,  or 
Philadelphia  Stock  Exchanges,  the 
Pacific  Ebcchange,  Inq„  the  Chicago 
Board  Options  Exchange,  the  Municipal 
Seciu^ities  Rulemaking  Board,  or 
pursuant  to  the  rules  applicable  to  the 
arbitration  of  [securities]  disputes  before 
the  American  Arbitration  Association  or 
other  dispute  resolution  forum  selected 
by  the  parties  where  timely  motion  has 
not  been  made  to  vacate  or  modify  such 
award  pursuant  to  applicable  law;  or 

(e)  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  nUe  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  proposed  rule  change  is  intended 
to  facilitate  use  of  dispute  resolution 
programs  offered  by  providers  other 
than  self-regidatory  organizations,  and 
to  ensure  that  NASD  Regulation  may 
take  disciplinary  action  for  the  failure  of 
a  member  or  associated  person  to 
comply  with  an  award  obtained 
pursuant  to  the  ndes  and  procedures  of 
such  dispute  resolution  programs. 
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Bad  ground  and  Description  of 
Propoi  ed  Amendment.  In  the  NASD 
Code  off  Arbitration  Procedure.  IM- 
10100  jrovides  that  it  shall  be  a 
violati(  in  of  Rule  21 10  •»  for  a  member  or 
a  perse  n  associated  with  a  member  to 
fail  to  1  lonor  an  award  or  comply  with 
a  writt(  (n  and  executed  settlement 
agreem  snt  obtained  in  connection  with 
an  arbi  ration  at  various  self-regulatory 
organia  ations  (SRO)  or  the  American 
Arbitraion  Association  (AAA),  an 
organization  that  is  not  affiliated  with 
the  seci  irities  industry. 

Prior  to  1991,  the  interpretive  material 
now  numbered  IM-10100  provided  only 
that  it  vras  a  violation  of  NASD  rules  for 
membes  and  associated  persons  to  fail 
to  hone  r  awards  rendered  pursuant  to 
the  NA  )D's  Code  of  Arbitration 
Procedi  ire.  The  interpretive  material 
was  amended  in  1991  to  include  awards 
issued  i  n  arbitration  forums  sponsored 
by  the  c  ther  SROs  and  the  AAA.  The 
amendrient  was  intended  to  encompass 
awards  rendered  pursuant  to  the 
Uniform  Code  of  Arbitration  utilized  by 
all  mem  bers  of  the  Securities  Industry 
Confereice  on  Arbitration  (SICA),^'  or 
pursuant  to  the  rules  applicable  to  the 
arbitrati  an  of  securities  disputes  before 
the  AAJ  L,  which  some  broker/dealers 
had  begi  m  to  offer  to  their  customers  as 
an  alternative  forum. 

In  reo  mt  years,  many  alternative- 
dispute  resolutions  forimis  have  been 
created  ind  achieved  some  popularity. 
Under  tl  le  sponsorship  of  SICA,  several 
member  broker/dealers  are  now 
considei  ing  a  voluntary  pilot  program  in 
which  tliey  will  arbitrate  to  completion, 
during  a  two-year  period,  a  specified 
number  or  cases  at  one  of  several 
dispute  esolution  fonmis  that  are  not 
sponsor*  d  by  the  SROs.  Under  this  pilot 
program  the  firms  will  designate  to 
SICA  on  5  or  more  alternative  forums 
that  mee  t  certain  due  process  standards, 
and  will  agree  to  arbitrate  all  eligible 
cases  at  1 1  designated  non-SRO  forum  at 
their  cus  omers"  election.  Firms  may  not 
selective  y  choose  which  of  their  cases 
will  be  tl  ied  before  a  non-SRO  forum. 
Cases  eli  »ible  for  the  SICA  program  are 
customei  -initiated  cases  in  which  the 
customei  is  represented  by  counsel.  ^ 


••Rule  21 
the  condur 
standards  c 
equitable 

•"  SICA  is 
the  self- 
arbitration 
securities  ii 
non-voting 

"The  pi 
disputes  in 
to  member 
investment 
more  than 


0  provides  as  follows:  "A  member,  in 
of  his  business,  shall  observe  high 
commercial  honor  and  just  and 
inciples  of  trade." 

)  group  composed  of  representatives  of 
regi  ilatory  organizations  that  provide 
arums,  of  public  investors,  and  of  the 
lustry.  Staff  of  the  SEC  participate  as 
nvitees. 

program  will  not  be  available  for 
'  olving  employment-related  or  member 
I  ases.  class  actions,  partnership 

claims  for  transactions  that  occurred 
(put  years  before  the  pilot  program 


Pi 


Id 


SICA  developed  the  pilot  program 
partly  in  response  to  a  petition  by  an 
organization  of  attorneys  who  represent 
investors,  the  Public  Investors 
Arbitration  Bar  Association  (PIABA). 
PLABA  had  petitioned  the  SEC  to 
require  NASD  Regulation  to  establish 
the  AAA  as  an  alternative  forum  for  all 
customer  arbitrations.  Such  a 
requirement  would  supersede  any 
contrary  forum  selection  clauses  in 
arbitration  agreements  between 
members  and  their  customers.  The  SEC 
referred  the  petition  to  SICA  and  NASD 
Regulation  for  consideration. 

In  the  pilot  program  the  participating 
non-SRO  fonmis  will  send  copies  of  all 
awards  to  the  SRO  wliere  the  claim 
either  was  filed  or  would  have  been 
filed  absent  the  pilot  program.  Parties 
are  required  by  the  program's  guidelines 
to  pay  all  awards  within  30  days  of 
receipt  unless  a  motion  to  vacate  is 
filed. 

While  NASD  Regulation  believes  that 
use  of  the  SICA  pilot  program  does  not 
require  a  rule  change,  since  it  is  entirely 
voluntary  and  a  matter  of  contract 
between  firms  and  their  customers, 
NASD  Regulation  is  concerned  that 
there  might  be  some  difficulty  in 
bringing  disciplinary  action  for  any 
noncompliance  with  an  award  issued  by 
a  forum  that  is  not  listed  in  IM-10100. 
Therefore,  NASD  Regulation  proposes  to 
amend  IM-10100  to  add  language 
clarfying  that  failure  to  comply  with 
awards  issued  by  any  dispute  resolution 
forum  could  be  grounds  for  disciplinary 
action. 

In  connection  with  the  above  change, 
NASD  Regulation  also  recommends 
deletion  of  the  word  "securities"  in 
paragraph  (d)  of  IM-10100,  which 
currently  refers  to  awards  obtained 
"pursuant  to  the  rules  applicable  to  the 
arbitration  of  securities  disputes"  at  a 
non-SRO  forum.  This  change  is 
recommended  for  two  reasons.  First, 
most  non-SRO  dispute  resolution 
forums  do  not  have  separate  rules  for 
securities  arbitration.  Second,  the 
change  will  also  accommodate  another 
emerging  trend  in  which  firms  are 
contracting  with  outside  dispute 
resolution  forums  to  resolve  disputes 
between  the  firms  and  their  employees. 
Such  disputes  would  be  arbitrated 
according  to  employment  or  commercial 
rules  of  the  dispute  resolution  forum, 
rather  than  the  securities  rules.  NASD 
Regulation  believes  that  the  use  of  a 
non-SRO  forum  should  not  allow 
members  or  associated  persons  to 
circumvent  the  NASD's  rules  requiring 


them  to  comply  with  arbitration  awards. 
Therefore,  more  inclusive  language  is 
proposed.  ^ 

IM-10100,  paragraph  (d),  currently 
provides  that  it  shall  be  violation  of 
Rule  2110  for  a  member  or  associated 
person  to  fail  to  honor  an  award,  or 
comply  with  a  written  and  executed 
settlement  agreement,  obtained  in 
connection  with  an  arbitration 
submitted  for  disposition  pursuant  to 
the  procedures  specified  by  the  listed 
SROs  or  "pm-suant  to  the  rules 
applicable  to  the  arbitration  of  securities 
disputes  before  the  American 
Arbitration  Association  where  timely 
motion  has  not  been  made  to  vacate  or 
modify  such  award  pursuant  to 
applicable  law."  NASD  Regulation 
proposes  to  delete  the  word  "securities" 
from  paragraph  (d),  and  to  add  the 
phrase  "or  other  dispute  resolution 
forum  selected  by  the  parties"  after 
"American  Arbitration  Association." 
This  will  have  the  effect  of  bringing 
imder  the  coverage  of  the  interpretive 
material  an  award  or  settlement 
agreement  obtained  pursuant  to  the 
arbitration  rules  of  any  dispute 
resolution  forum  to  which  the  parties 
have  agreed  to  submit  their  dispute.  It 
also  will  no  longer  restrict  the 
application  of  IM-10100  to  disputes 
decided  imder  the  seciuities  rules  of  the 
non-SRO  dispute  resolution  forum,  but 
will  apply  as  well  to  the  employment 
arbitration  rules  or  general  commercial 
rules  of  the  dispute  resolution  forum,  if 
applicable  to  the  dispute. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  s  of 
the  Act,  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  will  protect  investors  and 
the  public  interest  by  ensuring  that 


began,  or  claims  in  which  a  respondent  firm  or 
associated  person  has  not  agreed  to  participate  in 
the  pilot  program. 


'The  inclusiveness  of  this  new  language  does  not 
expand  the  scope  of  matters  covered  by  the  Code 
of  Arbitration  Procedure,  which,  as  specified  in 
Rule  10101,  was  prescribed  and  adopted  "for  the 
arbitration  of  any  dispute,  claim,  or  controversy 
arising  out  of  or  in  connection  with  the  business  of 
any  member  of  the  Association,  or  arising  out  of  the 
employment  or  termination  of  employment  of 
associated  person(s)  with  any  member,  with  the 
exception  of  disputes  involving  the  insurance 
business  of  any  member  which  is  also  an  insurance 
company."  Telephone  conversation,  April  21.  1999, 
between  Jean  I.  Feeney.  Assistant  General  Counsel, 
NASD  Regulation,  and  Ira  L.  Brandriss,  Staff 
Attorney,  Division  of  Market  Regulation, 
Commission. 
8  15U.S.C.  78-3a))(6). 
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members  and  associated  persons  have  a 
duty  to  comply  with  awards  obtained  in 
non-SRO  forums. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pinsuant  to 
Section  19(b)(3)(A)  of  the  Act  ^  and  Rule 
19b-4(f)(6)  thereunder  ^°  because  the 
proposed  rule  change:  (1)  Does  not 
significantly  ciffect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  until  May  17, 1999,  more  than 
30  days  from  April  14,  1999,  the  date  on 
which  it  was  filed,  and  NASD 
Regulation  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
days  prior  to  the  filing  date.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  pubic  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  wTitten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  26,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-11144  Filed  5-3-99:  8:45  am] 
BILUNG  CODE  801(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41337;  RIe  No.  SR-NASD- 
99-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Adoption 
of  Interpretive  Materials  Regarding 
Future  Priced  Securities 

April  27.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  15, 
1999,3  the  National  Association  of 
Secmities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  filed  vdth  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi'om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  adopt  interpretive 
material  relating  to  certain  convertible 


9  15U.S.C.  78s(b)(3)(A). 

'"l?  CFR  240.19b-4(0(6).  In  reviewing  this 
proposal,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


>>  17  CFR  200.30-3(a)(12). 

M5  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

3  The  Association  originally  filed  the  proposed 
rule  change  on  March  8. 1999.  After  consuhation 
with  Commission  staff,  the  Association  filed 
Amendment  No.  1  to  clarif\'  certain  provisions  of 
the  proposed  rule  language.  Letter  to  Richard 
Strasser.  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  from  Robert  E.  Aber. 
Senior  Vice  President  and  General  Counsel,  NASD, 
dated  April  14.  1999  ("Amendment  No.  1"). 


seciuities.  Below  is  the  text  of  the 
proposed  rule  change.  All  text  is  being 
added. 


IM-4300,  Interpretive  Material 
Regarding  Future  Priced  Securities 

Summary 

Futiu^  Priced  Secvuities  are  private 
financing  instruments  which  were 
created  as  an  alternative  means  of 
quickly  raising  capital  for  issuers.  The 
seciu^ity  is  generally  structured  in  the 
form  of  a  convertible  security  and  is 
often  issued  via  a  private  placement. 
Issuers  will  typically  receive  all  capital 
proceeds  at  the  closing.  The  conversion 
price  of  the  Futiue  Priced  Security  is 
generally  linked  to  a  percentage 
discount  to  the  market  price  of  the 
underlying  common  stock  at  the  time  of 
conversion  and  accordingly  the 
conversion  rate  for  Future  Priced 
Securities  floats  with  the  market  price  of 
the  common  stock.  As  such,  the  lower 
the  price  of  the  issuer's  common  stock 
at  the  time  of  conversion,  the  more 
shares  into  which  the  Future  Priced 
Seciu-ity  is  convertible.  The  delay  is 
setting  the  conversion  price  is  appealing 
to  issuers  who  believe  that  their  stock 
will  achieve  greater  value  after  the 
financing  is  received.  However,  the 
issuance  of  Future  Priced  Securities 
may  be  followed  by  a  decline  in  the 
common  stock  price,  creating  additional 
dilution  to  the  existing  holders  of  the 
common  stock.  Such  a  price  decline 
allows  holders  to  convert  the  Future 
Priced  Security  into  large  amounts  of 
the  issuer's  common  stock.  As  these 
shares  are  issued  upon  conversion  of  the 
Future  Priced  Security,  the  common 
stock  price  may  tend  to  decline  further. 

For  example,  an  issuer  may  issue  $10 
million  of  convertible  preferred  stock 
(the  Future  Priced  Security),  which  is 
convertible  by  the  holder  or  holders  into 
$10  million  of  common  stock  based  on 
a  conversion  price  of  80%  of  the  closing 
price  of  the  common  stock  on  the  date 
of  conversion.  If  the  closing  price  is  $5 
on  the  date  of  conversion,  the  Future 
Priced  Security  holders  would  receive 
2,500,000  shares  of  common  stock.  If,  on 
the  other  hand,  the  closing  price  is  $1 
on  the  date  of  conversion,  the  Future 
Priced  Security-  holders  would  receive 
12,500,000  shares  of  common  stock. 

Unless  the  issuer  carefully  considers 
the  terms  of  the  securities  in  connection 
with  several  NASD  Rules,  the  issuance 
of  Future  Priced  Securities  could  result 
in  a  failure  to  comply  with  Nasdaq 
listing  standards  and  the  concomitant 
delisting  of  the  issuer's  securities  from 
the  Nasdaq  Stock  Market.  Nasdaq'a 
experience  has  been  that  issuers  do  not 
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always  appreciate  this  potential 
conseq  uence.  NASD  Rules  that  bear 
upon  t  le  continued  listing  qualification 
of  an  i<  suer  and  that  must  be  considered 
when  issuing  Future  Priced  Securities 
includo: 

1.  the  shareholder  approval  rules 

2.  the  \  oting  rights  rules. 

3.  the  h  id  price  requirement 

4.  the  I  sting  of  additional  shares  rules 

5.  the  c  bange  in  control  rules 

6.  Nasc  aq's  discretionary  authority  rules 
It  is  i  mportant  for  issuers  to  clearly 

unders  and  that  failure  to  comply  with 
any  of  hese  rules  could  result  in  the 
delistir  g  of  the  issuer's  securities. 
This  notice  is  intended  to  be  of 
assistai  ce  to  companies  considering 
financi:  igs  involving  Futxu^  Priced 
Securit  es.  By  adhering  to  the  above 
requirements,  issuers  can  avoid 
unintended  listing  qualifications 
probleii  IS.  Issuers  having  any  questions 
about  tl  lis  notice  should  contact  The 
Nasdaq  Stock  Market.  Office  of  General 
Counse  at  (202)  728-8294  or  Listing 
Qualifi(  ations  Department  at  (202)  496- 
2500.  N  asdaq  will  provide  an  issuer 
with  a  \  nritten  interpretation  of  the 
applicai  ion  of  NASD  Rules  to  a  specific 
transact  ion,  upon  request  of  the  issuer. 

How  thi  I  Rules  Apply 

Sharehi  Ider  Approval 

NASI  Rule  4310(c)(25){Hl(i)  relating 
to  Nasdi  iq  SmallCap  issuers  and  Rule 
4460{i)(  I)  relating  to  Nasdaq  National 
Market  ssuers  provide,  in  part: 

Each  ssuer  shall  require  shareholder 
approva  1  *   *   *  prior  to  the  issuance  of 
designal  ed  securities  *   *  *  in 
connect  on  with  a  transaction  other  than 
a  public  offering  involving  *  *  *  the 
sale  or  ii  jsuance  by  the  issuer  of 
commoi  stock  (or  securities  convertible 
into  or  e  xercisable  for  common  stock) 
equal  to  20  percent  or  more  of  the 
commor  stock  or  20  percent  or  more  of 
the  votii  ig  power  outstanding  before  the 
issuance  for  less  than  the  greater  of  book 
or  market  value  of  the  stock.'* 

When  Nasdaq  staff  is  unable  to 
determii  le  the  number  of  shares  to  be 
issued  ii  i  a  transaction,  it  looks  to  the 
maximu  n  potential  issuance  of  shares 
to  deten^ne  whether  there  will  be  an 
of  20  percent  or  more  of  the 
stock  outstanding.  In  the  case 
of  Futuni  priced  Seciu-ities,  the  actual 
conversijn  price  is  dependent  on  the 
market  p  rice  at  the  time  of  conversion 


requireraeqt 
approval 
viability 
company 
by  the  Aui 
the  Board 


Nasdaqjmay  make  exceptions  to  this 

when  the  delay  in  securing  stockholder 
uld  seriously  jeopardize  the  dnancial 
ofjlhe  enterprise  and  reliance  by  the 
this  exception  is  expressly  approved 
Committee  or  a  comparable  body  of 
Directors. 


oi 


dt 


and  so  the  number  of  shares  that  will  be 
issued  is  imcertain  until  the  conversion 
occurs.  Accordingly,  staff  will  look  to 
the  maximum  potential  issuance  of 
common  shares  at  the  time  the  Future 
Priced  Seciuity  is  issued.  Typically, 
with  a  Future  Priced  Security,  the 
maximum  potential  issuance  will 
exceed  20  percent  of  the  common  stock 
outstanding  because  the  Future  Priced 
Seciuity  could,  potentially,  be 
converted  into  common  stock  based  on 
a  share  price  of  one  cent  per  share,  or 
less.  Further,  for  the  piuposes  of  this 
calculation,  the  lowest  possible 
conversion  price  is  below  the  book  or 
market  value  of  the  stock  at  the  time  of 
issuance  of  the  Future  Priced  Security. 
Therefore,  shareholder  approval  must  be 
obtained  prior  to  the  issuance  of  the 
Future  Priced  Security.  Issuers  should 
also  be  cautioned  that  obtaining 
shareholder  ratification  of  the 
transaction  after  the  issuance  of  a  Futiu-e 
Priced  Security  does  not  satisfy  the 
shareholder  approval  requirements. 

Some  Future  Priced  Securities  may 
contain  features  to  obviate  the  need  for 
shareholder  approval  by:  (1)  placing  a 
cap  on  the  number  of  shares  that  can  be 
issued  upon  conversion,  such  that  the 
holders  of  the  Future  Priced  Security 
cannot,  without  prior  shareholder 
approval,  convert  the  security  into  20 
percent  or  more  of  the  common  stock  or 
voting  power  outstanding  before  the 
issuance  of  the  Future  Priced  Security;^ 
or  (2)  placing  a  floor  on  the  conversion 
price,  such  that  the  conversion  price 
will  always  be  at  least  as  high  as  the 
greater  of  book  or  market  value  of  the 
common  stock  prior  to  the  issuance  of 
the  Future  Priced  Securities.  Even  when 
a  Future  Priced  Security  contains  these 
features,  however,  shareholder  approval 
is  still  required  under  Rules 
4310(c)(25)(H)(i)(b)  and  4460(i)(l){B)  if 
the  issuance  will  result  in  a  change  of 
control. 
***** 

Voting  Rights 

NASD  Rule  4310(c)(21)  provides: 
Voting  rights  of  existing  shareholders 
of  publicly  traded  coiomon  stock 
registered  under  Section  12  of  the  Act 
cannot  be  disparately  reduced  or 
restricted  through  any  corporate  action 
or  issuance. 

Rule  4460(j)  and  IM-4310  also 
provide  rules  relating  to  voting  rights  of 
Nasdaq  issuers. 


5  In  order  to  obviate  the  need  for  shareholder 
approval  through  such  an  arrangement,  those  shares 
already  issued  in  connection  with  the  Future  Priced 
Security  must  not  be  entitled  to  vote  on  the 
proposal  to  approve  the  issuance  of  additional 
shares  upon  conversion  of  the  Future  Priced 
Security. 


Under  the  voting  rights  rules,  an 
issuer  cannot  create  a  new  class  of 
security  that  votes  at  a  higher  rate  than 
an  existing  class  of  securities  or  take  any 
other  action  that  has  the  effect  of 
restricting  or  reducing  the  voting  rights 
of  an  existing  class  of  securities.  The 
voting  rights  rules  are  typically 
implicated  when  the  holders  of  the 
Futiue  Priced  Secimty  are  entitled  to 
vote  on  an  as-converted  basis  or  when 
the  holders  of  the  Futiu-e  Priced 
Security  are  entitled  to  representation 
on  the  Board  of  Directors.  Staff  will 
consider  whether  a  voting  rights 
violation  exists  by  comparing  the  Futxue 
Priced  Security  holders'  voting  rights  to 
their  relative  contribution  to  the 
company  based  on  the  company's 
overall  book  or  market  value  at  the  time 
of  the  issuance  of  the  Future  Priced 
Security.  The  percentage  of  the  overall 
vote  attributable  to  the  Future  Priced 
Security  holders  and  the  Future  Priced 
Security  holders'  representation  on  the 
board  of  directors  must  not  exceed  their 
relative  contribution  to  the  company 
based  on  the  company's  overall  book  or 
market  value  at  the  time  of  the  issuance 
of  the  Future  Priced  Security.  If  the 
voting  power  or  the  board  percentage 
exceeds  that  percentage  interest,  a 
violation  exists  because  a  new  class  of 
securities  has  been  created  that  votes  at 
a  higher  rate  than  an  already  existing 
class.  Futiue  Priced  Securities  that  vote 
on  an  as-converted  basis  also  raise 
voting  rights  concerns  because  of  the 
possibility  that,  due  to  a  decline  in  the 
price  of  the  underlying  common  stock, 
the  Futiu-e  Priced  Security  holder  will 
have  voting  rights  disproportionate  to 
its  investment  in  the  Company. 

It  is  important  to  note  that  compliance 
with  the  shareholder  approval  rules 
prior  to  the  issuance  of  a  Future  Priced 
Secimty  does  not  affect  whether  the 
transaction  is  in  violation  of  the  voting 
rights  rule.  Fiuthermore,  shareholders 
cannot  otherwise  agree  to  permit  a 
voting  rights  violation  by  die  issuer. 
Because  a  violation  of  the  voting  rights 
requirement  can  result  in  delisting  of 
the  issuer's  securities  from  Nasdaq, 
careful  attention  must  be  given  to  this 
issue  to  prevent  a  violation  of  the  rule. 
***** 

The  Bid  Price  Requirement 

NASD  Rules  4310(c)(4)  and  4450(a)(5) 
provide  that  for  an  issue  to  be  eligible 
for  continued  inclusion  on  the  Nasdaq 
Stock  Marekt,  the  minimum  bid  price 
per  share  shall  be  $1. 

In  addition.  Rule  4450(b)(4),  which 
applies  only  to  issues  qualifying  for  the 
Nasdaq  National  Market  under 
maintenance  standard  2,  provides  that 
for  an  issue  to  remain  eligible  for 


Federal  Register /Vol.  64,  No.  85 /Tuesday,  May  4,  1999 /Notices 


23891 


continued  inclusion  in  the  Nasdaq 
National  Market,  the  minimum  bid  price 
shall  be  $5. 

The  bid  price  requirement  establishes 
a  minimum  bid  price  for  issues  trading 
on  Nasdaq.  An  issue  is  subject  to 
delisting  from  Nasdaq  if  its  bid  price 
falls  below  $1.  In  addition,  certain 
issues  are  subject  to  delisting  from  the 
Nasdaq  National  Market  if  their  bid 
price  falls  below  $5. 

The  bid  price  rules  must  be 
thoroughly  considered  because  the 
characteristics  of  Future  Priced 
Securities  often  exert  downward 
pressure  on  the  bid  price  of  the  issuer's 
common  stock.  Specifically,  dilution 
from  the  discounted  conversion  of  the 
Future  Priced  Security  may  result  in  a 
significant  decline  in  the  price  of  the 
common  stock.  Furthermore,  there 
appear  to  be  instances  where  short 
selling  has  contributed  to  a  substantial 
price  decline,  which,  in  trim,  could  lead 
to  a  failure  to  comply  with  the  bid  price 
requirement.^ 
***** 

Listing  of  Additional  Shares 

NASD  Rule  4310(c){17)  provides: 
The  issuer  shall  be  required  to  file  on 
a  form  designated  by  Nasdaq 
notification  of  *   *   *  the  issuance  of 
additional  shares  of  any  class  of 
securities  included  in  Nasdaq  *   *   *  no 
later  than  15  calendar  days  prior  to 
*   *   *  the  issuance  of  additional  shares. 

Issuers  should  be  cognizant  that 
under  this  rule  notification  is  required 
at  least  1 5  days  prior  to  issuing  any 
security  (including  a  Future  Priced 
Security)  convertible  into  shares  of  a 
class  of  securities  already  listed  on 
Nasdaq.  Failure  to  provide  such  notice 
can  result  in  an  issuer's  removal  from 
Nasdaq. 
***** 

Public  Interest  Concerns 

NASD  Rule  4300  provides: 

The  Nasdaq  Stock  Market  is  entrusted 
with  the  authority  to  preserve  and 
strengthen  the  quality  of  and  public 
confidence  in  its  market.  The  Nasdaq 
Stock  Market  stands  for  integrity  and 
ethical  business  practices  in  order  to 
enhance  investor  confidence,  thereby 
contributing  to  the  financial  health  of 
the  economy  and  supporting  the  capital 
formation  process.  Nasdaq  issuers,  from 
new  public  companies  to  companies  of 
international  stature,  by  being  included 
in  Nasdaq,  are  publicly  recognized  as 


•*  If  used  to  manipulate  the  price  of  the  stock, 
short  selling  by  the  holders  of  the  Future  Priced 
Security  is  prohibited  by  the  antifraud  provisions 
of  the  securities  laws  and  by  NASD  Rules  and  may 
be  prohibited  by  the  terms  of  the  placement. 


sharing  these  important  objectives  of  the 
Nasdaq  Stock  Market. 

NASD  Rule  4330(a)  provides: 

Nasdaq  may  *   *   *  deny  inclusion  or 
apply  additional  or  more  stringent 
criteria  for  the  initial  or  continued 
inclusion  of  particular  securities  or 
suspend  or  terminate  the  inclusion  of  an 
otherwise  qualified  seciirity  if  *   *   * 
Nasdaq  deems  it  necessary  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  or  to  protect 
investors  and  the  public  interest. 

The  retiims  on  Future  Priced 
Securities  may  become  excessive 
compared  with  those  of  public  investors 
in  the  issuer's  common  securities.  In 
egregious  situations,  the  use  of  a  Future 
Priced  Security  may  raise  public  interest 
concerns  under  Rules  4300  and  4330(a). 
In  addition  to  the  demonstrable 
business  purpose  of  the  transaction, 
other  factors  tha  Nasdaq  staff  will 
consider  in  determining  whether  a 
transaction  raises  public  interest 
concerns  include:  (1)  the  amoimt  raised 
in  the  transaction  relative  to  the  issuer's 
existing  capital  structure;  (2)  the 
dilutive  effect  of  the  transaction  on  the 
existing  holders  of  common  stock;  (3) 
the  risk  undertaken  by  the  Future  Priced 
Security  investor;  (4)  the  relationship 
between  the  Future  Priced  Security 
investor  and  the  issuer;  (5)  whether  the 
transaction  was  preceded  by  other 
similar  transactions;  and  (6)  whether  the 
transaction  is  consistent  with  the  just 
and  equitable  principles  of  trade. 

Some  Future  Priced  Securities  may 
contain  features  that  address  the  public 
interest  concerns.  These  features  tend  to 
provide  incentives  to  the  investor  to 
hold  the  security  for  a  longer  time 
period  and  limit  the  number  of  shares 
into  which  the  Future  Priced  Security 
may  be  converted.  Such  features  may 
limit  the  dilutive  effect  of  the 
transaction  and  increase  the  risk 
undertaken  by  the  Future  Priced 
Security  investor  in  relationship  to  the 
reward  available. 


Change  of  Control  and  Change  in 
Financial  Structure 

NASD  Rule  4330(f)  provides: 
Nasdaq  shall  require  a  Nasdaq 
SmallCap  Meirket  issuer  to  comply  with 
all  applicable  requirements  for  initial 
inclusion  under  this  Rule  4300  Series 
and  shall  require  a  Nasdaq  National 
Market  issuer  to  comply  with  all 
applicable  requirements  for  initial 
inclusion  under  the  Rule  4300  Series 
and  Rule  4400  Series  in  the  event  that 
such  issuer  enters  into  a  merger, 
consolidation,  or  other  type  of 
acquisition  with  a  non-Nasdaq  entity 


(including  domestic  and  foreign 
corporations  and  limited  partnerships), 
which  results  in  a  change  of  control  and 
either  a  change  in  business  or  change  in 
the  financial  structure  of  the  Nasdaq 
SmallCap  Market  or  Nasdaq  National 
Market  issuer. 

This  provision,  which  applies 
regardless  of  whether  the  issuer  obtains 
shareholder  approval  for  the 
transaction,  requires  issuers  to  qualify 
under  the  initial  inclusion  standards 
following  a  merger  or  consolidation  that 
results  in  a  change  of  control  if  there  is 
also  a  change  in  either  the  business  or 
the  financial  structure  of  the  issuer.''  It 
is  important  for  issuers  to  realize  that  in 
certain  instances,  the  conversion  of  a 
Future  Priced  Security  may  implicate 
this  provision.  For  example,  if  there  is 
no  limit  on  the  number  of  common 
shares  issuable  upon  conversion,  or  if 
the  limit  is  set  high  enough,  the  exercise 
of  conversion  rights  under  a  Future 
Priced  Security  could  result  in  a  change 
of  control  in  a  deemed  merger  or 
consolidation  with  the  holders  of  the 
Future  Priced  Securities.  In  addition, 
the  issuance  of  the  Future  Priced 
Security  and  the  large  increase  in  the 
number  of  common  shares  outstanding 
after  conversion  of  the  Future  Priced 
Security  may  be  viewed  as  a  change  in 
financial  structure.  In  such  event,  an 
issuer  would  be  require  to  re-apply  for 
initial  inclusion  and  satisfy  all  initial 
inclusion  requirements. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  has  seen  an  increase  in  the 
use  of  securities  that  convert  into 


^  This  provision  is  designed  to  address  situations 
where  a  company  attempts  to  obtain  a  "backdoor 
listing"  on  Nasdaq  by  merging  with  a  Nasdaq  issuer 
with  minimal  assets  and/or  operations. 
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comm  )n  stock  of  the  issuer  based  upon 
a  beloi  v-market  floating  conversion  rate 
("Futu  re  Priced  Securities").  In  some 

t  appears  that  there  may  be  a  lack 
dsrstanding  as  to  how  these 
transai  tions  may  implicate  Nasdaq 
rules.  .  Accordingly,  Nasdaq  has  prepared 
interpietive  material  that  issuers  can  use 
when  considering  whether  to  issue 
these  securities. 


cases, 
of  un 


Nasdaq  has  studied  the  use  of  Future 
Seciuities  by  Nasdaq  issuers, 
"uture  Priced  Securities  can 
a  legitimate  mechanism  for 
to  raise  capital,  each  issuance 

concerns  under  several 
Rules,  including  those  rules 
to  shareholder  approval,  voting 
)id  price,  listing  of  additional 
and  changes  in  control.  In 
the  use  of  Future  Priced 
es  may  be  inconsistent  with  the 

of  investors  and  the  public 
The  interpretive  material  is 
to  alert  issuers  to  the  potential 
F  Liture  Priced  Securities  may  have 
ssuer's  qualification  for 
contini  ed  inclusion  on  Nasdaq. 

2.  Statutory  Basis 
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The  P  [ASD  believes  that  the  proposed 
rule  ch^ge  is  consistent  with  the 

of  Section  15A{b)(6)  of  the 
w  lich  requires,  among  other 
hat  the  Association's  rules  be 
to  prevent  fraudulent  and 
putative  acts  and  practices,  to 

just  and  equitable  principles  of 

in  general,  to  protect 
and  the  public  interest.  The 
ive  material  is  designed  to 
issuers  as  to  how  Nasdaq 
;ts  various  rules  to  Future  Priced 
in  order  to  prevent  fraudulent 
pulative  acts  and  practices,  to 
just  and  equitable  principles  of 

in  general,  to  protect 
and  the  public  interest. 


ajid. 


B.  Self-Hegulatory 
Stateme  nt 


y  Organization 's 
on  Burden  on  Competition 


on 


does  not  believe  that  the 
rule  change  will  result  in  any 
competition  that  is  not 
or  appropriate  in  furtherance 
of  the  Act. 


pi  irposes 


C.  Self-Aegulatory 
Stateme  it 


Organization 's 
on  Comments  on  the 
Propose  i  Rule  Change  Received  From 
Member^,  Participants,  or  Others 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  will 
become  effective  upon  filing  pursuant  to 
Section  19(b){3)(A)(i)  of  the  Act.^  and 
Rule  19b-4(f)(l)  lo  thereunder,  in  that  it 
is  designated  by  the  Association  as 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  within  60  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.'^ 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  the  File  No.  SR-NASD- 
99-14  and  should  be  submitted  by  May 
26, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-11146  Filed  5-3-99;  8:45  amj 
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The  A  ssociation  did  not  solicit  or 
receive  \  o-itten  comments  on  the 
propose(  [  rule  change. 


78o-3(b)(6). 


''15U..S.C.  78s(b)(3)(A). 

'°17CFR240.19b-4(f)(l). 

"In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

'2  17CFR  200.3O-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3173] 

State  of  Georgia 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  20,  1999, 
and  an  amendment  thereto  on  April  26, 
I  find  that  Candler  and  Dooly  Coimties 
in  the  State  of  Georgia  constitute  a 
disaster  area  due  to  damages  caused  by 
Severe  Storms  and  Tornadoes  that 
occurred  on  April  15,  1999. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
June  18,  1999  and  for  economic  injury 
until  the  close  of  business  on  January 
20,  2000  at  the  address  listed  below  or 
other  locally  announced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Bahimore 
Place,  Suite  300,  Atlanta,  GA  30308 
In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  the  State  of  Georgia  may  be 
filed  until  the  specified  dat6  at  the 
above  location:  Bulloch,  Crisp. 
Emanuel.  Evans.  Houston.  Macon, 
Pulaski.  Sumter.  Tattnall,  Toombs,  and 
Wilcox. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH  CRED- 

IT AVAILABLE  ELSEWHERE 

6.875 

HOMEOWNERS         WITHOUT 

CREDIT   AVAILABLE    ELSE- 

WHERE   

3.437 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE   ... 

8.000 

BUSINESSES  AND  NON- 
PROFIT ORGANIZATIONS 
WITHOUT  CREDIT  AVAIL- 
ABLE ELSEWHERE 

OTHERS  (INCLUDING  NON- 
PROFIT ORGANIZATIONS) 
WITH    CREDIT    AVAILABLE 

ELSEWHERE  

For  Economic  Injury: 

BUSINESSES  AND  SMALL 
AGRICULTURAL  COOPERA- 
TIVES WITHOUT  CREDIT 
AVAILABLE  ELSEWHERE  ... 


4.000 


7.000 


4.000 


The  numbers  assigned  to  this  disaster 
are  317311  for  physical  damage  and 
9C6300  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  27,  1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-11140  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  802&-01-P 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3174] 

State  of  Missouri 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  20,  1999, 
I  find  that  Madison  County,  Missouri 
constitutes  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  begiiming  on  April  3,  1999  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  June  18,  1999,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  January  20,  2000  at  the 
address  listed  below  or  other  locally 
aiuiounced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Bollinger,  Iron,  Perry,  St.  Francois,  and 
Wayne  in  the  State  of  Missouri  may  be 
filed  until  the  specified  date  at  the 
above  location. 

The  interest  rates  are: 


Percent 

Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

6.375 

Homeowners      without      credit 
available  elsewhere 

3.188 

Businesses  with  credit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able eslewhere  

8.000 
4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

7.000 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  eslewhere 

4.000 

The  numbers  assigned  to  this  disaster 
are  317411  for  physical  deimage  and 
9C6400  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  27,  1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  99-11139  Filed  5-3-99;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  #3010] 

Overseas  Presence  Advisory  Panel 
(OPAP)  Meeting  Notice;  Closed 
Meeting 

The  Department  of  State  announces  a 
meeting  of  the  Overseas  Presence 
Advisory  Panel  on  Thursday,  May  20, 
1999,  from  9:00  a.m.  to  1:00  p.m.  in  the 
Principals'  Conference  Room  at  the  U.S. 
Department  of  State.  The  panel  is 
charged  with  advising  the  Secretary  of 
State  with  respect  to  the  level  and  type 
of  representation  required  overseas  in 
light  of  new  foreign  policy  priorities,  a 
heightened  seciu-ity  situation  and 
extremely  limited  resources.  Pursuant  to 
Section  10(d}  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  522b{c)(l), 
it  has  been  determined  that  the  meeting 
will  be  closed  to  the  public.  The  agenda 
calls  for  discussion  of  classified  and 
sensitive  information  relating  to  the 
Panel's  findings  and  recommendations 
at  Embassies  and  Consulates  overseas; 
this  would  include  intelligence  and 
operational  policies,  and  security 
aspects  of  all  the  U.S.  Government 
agencies  the  Department  of  State 
supports  abroad. 

For  more  information,  contact  Mr. 
William  Duffy,  Overseas  Presence 
Advisory  Panel,  Department  of  State, 
Washington,  D.C.  20520;  phone:  202- 
647-6427. 

Dated:  April  26,  1999. 
Ambassador  William  H.  Itoh, 
Executive  Secretary,  Overseas  Presence 
Advisory  Panel. 
(FR  Doc.  99-11186  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4710-3S-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Office  of  International  Aviation;  Notice 
of  Request  for  Extension  and  Revision 
of  a  Currently  Approved  Information 
Collection 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  the 
notice  announces  the  Department  of 
Transportation's  (DOT)  intentions  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  no  later  than  July  6,  1999. 
ADDRESSES:  Four (4) copies  of  any 
comments  should  be  sent  to  the  Pricing 
and  Multilateral  Affairs  Division  (X-43), 
Office  of  International  Aviation,  Office 


of  the  Secretary,  U.S.  Department  of 

Transportation,  400  7th  Street,  SW., 

Washington,  DC  20590-0002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Keith  A.  Shangraw  or  Mr.  John  H.  Kiser, 

Office  of  the  Secretary,  Office  of 

International  Aviation,  X— 43, 

Department  of  Transportation,  at  the 

address  above.  Telephone:  (202)  366- 

2435. 

SUPPLEMENTARY  INFORMATION: 

Title:  Tariffs. 

OMB  Control  Number:  2106-0009. 

Expiration  Date:  July  31,  1999. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Chapter  415  of  Title  49  of 
the  United  States  Code  requires  that 
every  air  carrier  and  foreign  air  carrier 
file  with  the  Department  of 
Transportation  (DOT),  publish  and  keep 
open  (i.e.  post)  for  public  inspection, 
tariffs  showing  all  "foreign"  or 
international  fares,  rates,  and  related 
charges  for  air  transportation  between 
points  served  by  it,  and  points  served  by 
it  and  any  other  air  carrier  or  foreign  air 
carrier  when  through  fares,  rates  and 
related  charges  have  been  established; 
and  showing,  to  the  extent  required  by 
DOT  regulations,  all  classifications, 
nUes,  regulations,  practices,  and 
services  in  coimection  with  such  air 
transportation.  Once  tariffs  are  filed  and 
approved  by  DOT,  they  become  a  legally 
binding  contract  of  carriage  between 
carriers  and  users  of  foreign  air 
transportation. 

Part  221  of  the  Department's 
Economic  Regulations  (14  CFR  part  221) 
sets  forth  specific  technical  and 
substantive  requirements  governing  the 
filing  of  tariff  material  with  the  DOT 
Office  of  International  Aviation's 
Pricing  and  Multilateral  Affairs 
Division.  A  carrier  initiates  a  tariff  filing 
whenever  it  wants  to  amend  an  existing 
tariff  for  commercial  or  competitive 
reasons  or  when  it  desires  to  file  a  new 
one.  Tariffs  filed  pvusuant  to  Part  221 
are  used  by  carriers,  computer 
reservations  systems,  travel  agents, 
DOT,  other  government  agencies  and 
the  general  public  to  determine  the 
prices,  rules  and  related  charges  for 
international  passenger  air 
transportation.  In  addition,  DOT  needs 
U.S.  and  foreign  air  carrier  passenger 
tariff  information  to  monitor 
international  air  commerce,  carry  out 
carrier  route  selections  and  conduct 
international  negotiations. 

Respondents:  The  vast  majority  of  the 
air  carriers  filing  international  tariffs  are 
large  operators  with  revenues  in  excess 
of  several  million  dollars  each  year. 
Small  air  carriers  operating  aircraft  with 
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or  less  and  18,000  pounds 
or  less  that  offer  on-demand  air- 
are  not  required  to  file  such 


Esth  noted  Number  of  Respondents: 
230. 

Avei  -age  Annual  Burden  per 
Respondent:  5.700  hours. 
Esth  noted  Total  Annual  Burden  on 
ofdents:  1,300,000  hours, 
information  collection  is 
availal  le  for  inspection  at  the  Pricing 
M  iltilateral  Affairs  Division  (X-43), 
jf  International  Aviation,  DOT. 
of  14  CFR  Part  221  can  be 
from  Mr.  Keith  A.  Shangraw  at 
and  telephone  number 
above. 
Com  nents  are  Invited  on:  (a)  Whether 
proposed  collection  of  information 
,  for  the  proper  performance 
f  jnctions  of  the  Department, 
includi  ng  whether  the  information  will 
pi  actical  utility;  (b)  the  acciu-acy  of 
Department's  estimate  of  the  burden 
oposed  information  collection; 
to  enhance  the  quality,  utility 
ity  of  the  information  to  be 
';  and  (d)  ways  to  minimize  the 
of  the  collection  of  information 
on  respandents,  including  the  use  of 
automa  :ed  collection  techniques  or 
other  fqrms  of  information  technology, 
in  Washington.  D.C.  on  April  28, 


nece  isary 


pre 


(iser. 

Pi  icing  and  Multilateral  Affairs 
Office  of  International  Aviation. 
99-11106  Filed  5-3-99;  8:45  ami 
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Aviatiort  Proceedings,  Agreements 
Filed  During  ttie  Weelt  of  April  23, 1999 

fillc 


The 
with  thf 
under  ti  > 
Section" 
filed  wi 

Dock^ 

Date 

Portie^ 
Air 

Subject 
1999, 
TC3 


Miil 


owing  Agreements  were  filed 

Department  of  Transportation 

e  provisions  of  49  U.S.C. 

412  and  414.  Answers  may  be 

ijhin  21  days  of  date  of  filing. 

1 1  Number:  OST-99-5576. 

f(iled:  April  20,  1999. 

Memoers  of  the  International 
Trar  sport  Association. 

;  PTC3  0328  dated  20  April 
■  Vote  995— Resolution  010c, 
Spe  cial  Passenger  Amending 
Resoluti  3n  between  Japan  and  China, 
Introduc  e  Fares  between  Fukushima 
and  Shaighai,  Intended  effective  date:  1 
June  19C9 
Dorothy  fV 
Federal 
[FR  Doc 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(USCG-1 999-5484] 

Predisclosure  Notice  Under  ttie 
Freedom  of  Information  Act  for  the 
Release  of  Vessel  Response  Plan 
Information  on  the  Internet 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  notice  is  to  inform  the 
submitters  of  vessel  response  plans  that 
certain  portions  of  the  information 
contained  within  their  plans  as 
submitted  to  the  Coast  Guard  may  be 
released  to  the  general  public  via  the 
Internet,  and  to  give  them  the 
opportunity  to  comment  on,  or  object  to, 
the  release  of  that  information. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  July  6,  1999. 
ADDRESSES:  You  may  submit  your 
comments  and  related  material  by  only 
one  of  the  following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-1999-5484),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  hand  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  call  Lieutenant 
Commander  John  Caplis,  Plans  and 
Preparedness  Division,  Office  of 
Response,  Coast  Guard,  telephone  202- 
267-6922,  fax  202-267-4065, or  at 
email  address  jcaplis@comdt.uscg.mil. 
For  questions  on  viewing,  or  submitting 
material  to,  the  docket,  call  Dorothy 
Walker.  Chief  Dockets.  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages  you  to 
submit  comments  and  related  material. 
If  you  do  so,  please  include  your  name 
and  address,  identify  the  docket  number 
for  this  notice  {USCG-1999-5484), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 


applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand, 
fax,  or  electronic  means  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES;  but  please  do  not 
submit  the  same  comment  or  material 
by  more  than  one  means.  If  you  submit 
them  by  mail  or  hand,  submit  them  in 
an  unbound  format,  no  leirger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they  were 
received,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 

We  do  not  plan  to  hold  a  public 
meeting.  You  may  request  one  by    • 
submitting  a  request  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  a  meeting  is  necessary,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  owners  and  operators  of  tank 
vessels  are  required  to  submit  vessel 
response  plans  to  the  Coast  Guard  for 
review  and  approval  in  accordance  with 
the  Oil  Pollution  Act  of  1990  and  33 
CFR  part  155.  An  important  aspect  of 
the  planning  and  approval  process  is  the 
submission  and  review  of  the 
preparedness  arrangements  made  by  the 
owner/operator  for  each  Captain  of  the 
Port  (COTP)  zone  in  which  their  tank 
vessel  operates.  These  arrangements 
include  provisions  for  a  "qualified 
individual",  a  spill  management  team, 
and  contracted  response  resources. 
Contracted  response  resources  include 
arrangements  for  oil  spill  removal 
organizations  (OSROs),  salvage  and 
firefighting  companies,  and  emergency 
lightering  companies. 

As  part  of  our  review  process,  we 
maintain  an  electronic  database  that 
tracks  both  the  status  of  these  plans  as 
well  as  many  other  important  elements, 
such  as  the  contracted  response 
resources  listed  in  the  plan  for  each 
COTP  zone  where  a  vessel  operates.  We 
believe  that  it  is  important  for  Federal, 
State,  and  local  governments,  non- 
governmental organizations,  response 
organizations,  and  other  interested 
parties  within  the  general  public  to  have 
ready  access  to  this  pre-spill  planning 
information.  This  information  is  critical 
for  port  state  officials  who  are 
responsible  for  monitoring  activities 
within  their  jurisdictions,  as  well  as 
entities  responsible  for  planning 
response  activities  in  our  coastal  and 
riverine  communities. 
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The  Coast  Guard  has  been  working  to 
make  this  information  available  to  the 
public.  In  1997,  we  developed  an 
Internet  website  for  disseminating 
important  vessel  response  plan  program 
information  (http://www. uscg.mil/vrp). 
A  portion  of  the  Internet  website 
provides  the  general  public  with  the 
status  of  each  plcui's  approval  with 
respect  to  each  COTP  zone.  We  intend 
to  expand  the  information  available  to 
the  general  public  on  this  website  to 
include  other  important  data,  such  as 
identity  of  the  contracted  response 
resoiu^es  listed  for  each  COTP  zone 
included  in  a  plan.  We  intend  to  make 
the  following  information  from  its 
electronic  database  available  to  the 
general  public  via  the  Internet:  (1) 
Owner  nsmie,  (2)  Operator  name,  (3) 
Point  of  contact  information  for  owner/ 
operator,  (4)  Point  of  contact 
information  for  plsm  preparer,  (5)  Date 
of  last  plan  update,  (6)  Plan  approval 
status,  (7)  Plan  approval  date,  (8)  Plan 
expiration  date,  (9)  Plan  identification 
number,  (10)  Vessel  name,  (11)  Vessel 
identification  number,  (12)  Vessel  flag, 
(13)  Vessel  type,  (14)  Hull  configuration, 
(15)  Vessel  length,  (16)  Cargo  types,  (17) 
Primary  or  secondary  carrier 
designation,  (18)  Worst  case  discharge 
amoimt,  (19)  Qualified  individuals,  (20) 
Oil  Spill  Removal  Organizations,  (21) 
Other  contracted  resources,  (22) 
Alternate  compliance  agreements,  (23) 
Navigational  restrictions,  and  (24) 
Operating  environments. 

The  information  submitted  in  vessel 
response  plans  to  the  Coast  Guard  is 
covered  by  the  Freedom  of  Information 
Act  (FOIA),  applicable  regulations,  and 
Executive  Order  12600.  Under  FOIA, 
information  must  be  disclosed  unless  it 
falls  within  one  of  the  statute's  listed 
exemptions.  Exemption  4,  which 
applies  to  information  submitted  to  the 
Government  by  any  private  person, 
applies  here.  Exemption  4  shields  from 
release  confidential,  commercial,  or 
financial  information  if  the  release 
would  cause  substantial  competitive 
harm  to  the  submitter.  Executive  Order 
12600  also  applies  and  requires  that 
before  any  executive  agency  releases 
information  to  which  Exemption  4 
would  apply,  it  must  give  the  submitter 
the  opportimity  to  show  that  the 
material  is  confidential,  conmiercial,  or 
financial  information  and,  if  released, 
would  cause  substantial  competitive 
harm  to  the  submitter.  If  the  submitter 
objects  to  the  release  of  the  information, 
then  the  agency  weighs  the  submitter's 
arguments  and  makes  a  final 
determination  on  release  of  that 
information.  The  agency  may  release 
information  if  it  does  not  accept  the 


submitter's  assertions  of  confidentiality 
or  harm,  but  it  must  delay  the  release 
long  enough  to  allow  the  submitter  to 
obtain  a  court  order  preventing  release. 

Executive  Order  12600  provides  that 
if  there  is  a  large  number  of  submitters, 
as  here,  the  agency  may  satisfy  its 
requirements  by  publishing  a  notice 
reasonably  calculated  to  accomplish 
notification.  We  have  determined  that 
publication  of  this  notice  in  the  Federal 
Register  and  in  other  relevant  Coast 
Guard  publications  is  reasonably 
calculated  to  accomplish  notification  of 
submitters  of  response  plans. 

Under  Executive  Order  12600  and  49 
CFR  7.17,  we  must  have  detailed 
justification  to  withhold  material  you 
believe  should  not  be  placed  on  the 
Internet.  You  should  identify  material 
from  the  twenty-four  numbered  items  in 
this  Notice  under  Background  and 
Purpose  that  would  be  likely  to  cause 
substantial  harm  to  your  present  or 
future  competitive  position  if  it  were 
released  to  your  competitors.  You  must 
provide  to  the  Coast  Guard,  by  a  method 
listed  in  this  Notice  under  ADDRESSES, 
detailed  information  on  why  release 
would  be  harmful.  Describe  specifically 
how  the  information  could  be  used  by 
competitors  to  your  detriment.  Some 
factors  you  may  wish  to  describe  to  help 
us  understand  your  position  are  (1)  the 
general  custom  or  usage  of  the 
information  in  your  business,  (2)  the 
number  and  situation  of  the  persons 
who  have  access  to  the  information,  and 
(3)  the  length  of  time  the  information 
will  need  to  be  kept  confidential.  All 
submitters  of  response  plans  who  object 
to  release  of  information  from  their 
plans  should  respond  to  this  notice  as 
detailed  above.  We  will  notify  all 
submitters  who  respond  to  this  notice  of 
our  decision  to  release  or  not  release 
their  information  on  the  Internet.  If  a 
submitter  of  a  response  plan  does  not 
respond  to  this  notice,  we  will  assume 
there  is  no  objection  to  the  planned 
release  of  information  from  thefr  plan. 
The  response  plan  information  which 
we  decide  to  release  will  not  be  posted 
on  the  Internet  vmtil  submitters  who 
objected  have  been  given  a  reasonable 
opportunity  to  seek  judicial  review  of 
oiu'  decision. 

Dated:  April  25, 1999. 
R.C.  North, 

Assistant  Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  99-11179  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  4910-1S-I> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Mcmagement  and  Budget  (0MB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  December  7,  1998  (FR  63, 
page  67504). 

DATES:  Comments  must  be  submitted  on 
or  before  June  3,  1999.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Aircraft  Registration. 

Type  of  Request:  Extension  of  a 
cixrrently  approved  collection. 

OMB  Control  Number:  2120-0042. 

Form(s)  AC  8050-1,  AC  8050-2,  AC 
8050-^,  AC  8050-81,  AC  8050-98,  AC 
8050-117. 

Affected  Public:  Any  person  wishing 
to  register  an  aircraft. 

Abstract:  The  information  collected  is 
used  by  the  FAA  to  register  an  aircraft 
or  hold  an  aircraft  in  trust.  The 
information  is  required  to  register  and 
prove  ownership  of  an  aircraft.  The 
registration  system  provides 
identification  of  all  civil  aircraft  in  the 
United  States. 

Estimated  Annual  Burden  Hours: 
67,153  burden  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Sti^et,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  Are  Invited  On: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
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1999 

Steve  Hbpkins, 

Manage  r, 
Divisior 
IFR  Dcx 
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estima  te  of  the  bxirden  of  the  proposed 
information  collection;  ways  to  enhance 
the  qui  ility,  utility  and  clarity  of  the 
inform  ition  to  be  collected:  and  ways  to 
minim  ze  the  burden  of  the  collection  of 
inform  ation  on  respondents,  including 
the  us(  of  automated  collection 
techni(  ues  or  other  forms  of  information 
technology. 


met,  such  as  wheelchair  securement 
devices. 

Issued  on:  zApril  28,  1999. 
Gordon  J.  Linton, 
Administrator. 
[FR  Doc.  99-11092  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4910-57-M 


n  Washington.  DC.  on  April  18. 


.  Standards  and  Information 
.APF-WO. 


99-11177  Filed  5-3-99;  8:45  am) 

(lODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Over-the-Road  Bus  Accessibility 
Program  Grants 

AGENCY :  Federal  Transit  Administration 
(FTA),  DOT. 


ACTION 


Program  Guidance  Revision. 


The  Federal  Transit  Administration 
provided  program  guidance  and 
applica  ion  procedures  in  a  Federal 
Registei  Notice  dated  February  8,  1999, 
"Over-t  le-Road  Bus  Accessibility 
Program  Grants"  (64FR6165).  The  notice 
invited  [:omments  regarding  the 
progran  i  and  stated  that  program 
guidance  might  be  revised  based  upon 
comments  received.  There  were  several 
comments  regarding  applying  Federal 
requirei  lents  to  the  entire  vehicle  rather 
than  to  ust  the  wheelchair  lifts  that  are 
to  be  ad  led  to  the  vehicles  to  make 
them  wl  leelchair  accessible.  The 
commei  ters  suggested  that  the 
applicat  ion  of  Federal  requirements  to 
the  full  vehicle  would  limit  program 
participiition,  imposing  a  burden  for  a 
fairly  small  Federal  share.  In  addition, 
applyinj ;  Federal  requirements  to  the 
entire  v(  hide  would  be  particularly 
burdensome  for  the  small  over-the-road 
bus  opei  ators.  As  a  result  of  FTA  review 
of  the  in  dustry  comments  describing  the 
detrimei  ital  impact  that  applying  federal 
requirements  to  the  entire  vehicle 
would  h  ive  on  industry  participation  in 
this  proj  ram.  and  having  reviewed  the 
languag(  of  the  law,  FTA  is  revising  its 
Federal  Register  Notice  of  February  8, 
1999.  Federal  requirements  shall  apply 
only  to  t  le  incremental  cost  of  making 
a  vehich  wheelchair  accessible.  Such 
incremental  costs  include  the  lift  itself, 
the  expe  ise  of  installing  the  lift  during 
manufac  :ure  of  the  vehicle,  as  well  as 
other  itei  ns  needed  to  ensure  that 
vehicle  a  ccessibility  requirements  are 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-9d-5580] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1990- 
1992  Acura  Legend  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990-1992 
Acura  Legend  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1990-1992  Acura 
Legend  passenger  cars  that  were  not 
'  originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  June  3,  1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  (Docket  hours  are  fi-om  9  am  to 
5  pm). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 


originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiu-ers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1990-1992  Acura  Legend  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicles  which 
Champagne  believes  are  substantially 
similar  are  1990-1992  Acura  Legend 
passenger  cars  that  were  manufactured 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  their 
manufacturer,  Honda  Motor  Co.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1990-1992 
Acura  Legends  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1990-1992  Acura  Legends,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1990-1992  Acura 
Legends  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
.  ■  .  .,  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
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Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1990-1992  Acura 
Legends  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 
Petitioner  further  states  that  because 
non-U.S.  Acura  Legends  are  equipped 
with  an  anti-theft  device,  they  comply 
with  the  Theft  Prevention  Standard 
found  in  49  CFR  Part  541. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S. -model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S. -model  taillamp  assemblies;  (d) 
installation  of  a  center  high  mounted 
stop  lamp  if  the  vehicle  is  not  already 
so  equipped. 

Stanaard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror. 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
rear  door  lock  buttons  with  U.S.  model 
components. 

Standard  No.  208  Occupant  Crash 
Protection: 

(a)  Istallation  of  a  U.S.-model  seat  belt 
in  the  driver's  position,  or  a  belt 
webbing-actuated  microswitch  inside 
the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 


actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  with  U.S.- 
model  components.  The  petitioner 
states  that  the  vehicles  are  equipped 
with  combination  lap  and  shoulder 
restraints  that  adjust  by  means  of  an 
automatic  retractor  and  release  by 
means  of  a  single  push  button  at  both 
front  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  at 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity,  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requfrements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  26, 1999. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-11105  Filed  5-3-99;  8:45  am) 

BILLING  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meetings 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meetings. 

summary:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  public  meetings  in  preparation 
for  and  to  report  the  results  of  the 
sixteenth  session  of  the  United  Nation's 
Sub-Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods 
(UNSCOE)  to  be  held  July  5  through  July 
16,  1999  in  Geneva,  Switzerland. 
DATES:  June  24,  1999,  10:00  AM-1:00 
PM;  July  20,  1999,  10:00  AM-1:00  PM. 
ADDRESSES:  Both  meetings  will  be  held 
in  room  6332-36,  Nassif  Building,  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frits  Wybenga,  International  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety,  or  Bob  Richard, 
Assistant  International  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety,  Department  of 
Transportation,  Washington.  DC  20590; 
(202)  366-0656. 

SUPPLEMENTARY  INFORMATION:  The 
primar>'  purpose  of  the  first  meeting 
will  be  to  prepare  for  the  sixteenth 
session  of  the  UNSCOE  and  to  discuss 
U.S.  positions  on  UNSCOE  proposals. 
The  primary  purpose  of  the  second 
meeting  will  be  to  provide  a  briefing  on 
the  outcome  of  the  session  and  to 
prepare  for  the  seventeenth  session  of 
the  UNSCOE  and  to  discuss  U.S. 
positions  on  UNSCOEwhich  is 
scheduled  for  December  6-17,  1999  in 
Geneva,  Switzerland.  Topics  to  be 
covered  during  the  public  meeting 
include:  (1)  Global  harmonization  of 
classification  criteria,  (2)  Reformatting 
the  UN  Recommendations  into  a  model 
rule,  (3)  Criteria  for  Environmentally 
Hazardous  Substances,  (4)  Intermodal 
portable  tank  requirements,  (5) 
Requirements  applicable  to  small 
quantities  of  hazardous  materials  in 
transport  (limited  quantities),  (6) 
Harmonized  requirements  for 
compressed  gas  cylinders,  (7) 
Classification  of  individual  substances. 
(8)  Requirements  for  bulk  and  non-bulk 
packagings  used  to  transport  hazardous 
materials,  (9)  Requirements  for  Toxic  by 
Inhalation  (TIH)  substances,  (10)  Hazard 
communication  requirements  including 
harmonized  shipping  papers,  (11) 
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Segreg  ition  in  freight  containers  and 
(12)  R<quirements  for  infectious 
substa  ices. 

The  public  is  invited  to  attend 
withoi  t  prior  notification. 

Docun  ents 

Copi  es  of  documents  submitted  to  the 
sixteen  th  session  of  the  UNSCOE 
meeting  may  be  obtained  by 
downli  lading  them  from  the  United 
Nation ;  Transport  Division's  web  site  at 
http://nrww.unece.org/trans/main/dgdb/ 
dgsubc 'dgscomm.html.  Information 
concer  ling  UN  dangerous  goods 
meetin  ;s  including  agendas  can  be 
downh  aded  at  http://www.unece.org/ 
trans/dpnger/meetings.htmnST/SG. 
These  ^ites  may  also  be  accessed 
througl  I  RSPA's  Hazardous  Materials 
Safety  Homepage  at  http:// 
hazmat  dot.gov/intstandards.htm. 

Issuec  in  Washington,  DC,  on  April  28, 
1999. 

Robert  J ,.  McGuire, 

Deputy  J  issociate  Administrator  for 

Hazardc  us  Materials  Safety. 

[FR  Doc  99-11107  Filed  5-3-99;  8:45  am] 

BILUNG  CyX  4910-60-M 


DEPARrMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Do|:ket  No.  AB-561X  and  STB  Docket 
No.  AB-$62X] 

Rk)  Valley  Railroad,  Inc.— 
Abanddnment  Exemption — In  Cameron 
County^  TX  and  Rio  Valley  SwHchlng 
Company— Discontinuance  of  Service 
Exemption— In  Cameron  County,  TX 

On  A|  (ril  14,  1999,  Rio  Valley 
Raifroac  ,  Inc.  (RVRI),  and  Rio  Valley 
Switching  Company  (RVSC)  jointly  filed 
with  the  Surface  Transportation  Board 
(Board)  i  petition  under  49  U.S.C.  10502 
for  exen  ptions  from  the  provisions  of 
49  U.S.C  .  10903  for  RVRI  to  abandon, 
and  RVJ  C  to  discontinue  service  over, 
an  8.808  -mile  line  of  railroad,  known  as 
the  Rio  1  londo  Line,  extending  between 
milepos  0.316  near  San  Benito  and 
mileposi  9.19  at  Rio  Hondo,  in  Cameron 
County,  rX.'  The  line  traverses  U.S. 
Postal  Sorvice  ZIP  Code  78583  and 
include^  the  station  of  Rio  Hondo. 

The  lite  does  not  contain  federally 
granted  i  ights-of-way.  Any 
documentation  in  RVRI's  and  RVSC's 
possession  will  be  made  available 
promptl] '  to  those  requesting  it. 

The  in  terest  of  railroad  employees 
will  be  p  rotected  by  the  conditions  set 


'  The  beg  inning  of  the  Rio  Hondo  Line,  from 
milepost  0.  )66  to  milepost  0.316.  is  not  included 
in  the  prop^>sed  abandonment  and  discontinuance. 


forth  in  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  exemption  proceedings 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  August  2, 
1999. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  aJFter  service  of  a 
decision  Ranting  the  exemptions.  Each 
offer  must  be  accompeuiied  by  a  $1,000 
filing  fee.  See  49  CFR  1002.2(f)(25). 

All  interested  parties  should  be  aware 
that,  following  abandonment  of  rail 
service  and  salvage  of  the  line,  the  line 
may  be  suitable  for  other  public  use, 
including  interim  trail  use.  Any  request 
for  a  public  use  condition  under  49  CFR 
1152.28  or  for  trail  use/rail  banking 
under  49  CFR  1152.29  will  be  due  no 
later  than  May  24,  1999.  Each  trail  use 
request  must  be  accompanied  by  a  $150 
filing  fee.  See  49  CFR  1002.2{f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  Nos.  AB-561X 
and  AB-562X  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit.  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001;  and  (2)  Thomas  F.  McFarland,  Jr.. 
McFarland  &  Herman.  20  North  Wacker 
Drive,  Suite  1330,  Chicago.  IL  60606- 
2902.  Replies  are  due  May  24,  1999. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Public  Services  at 
(202)  565-1592  or  refer  to  the  hill 
abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  April  27,  1999. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-11003  Filed  5-3-99;  8:45  am) 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-462  (Sul>-No.  2X)] 

Southeastern  International 
Corporation— At}andonment 
Exemption— in  Wharton  County,  TX 

On  April  14.  1999.  Southeastern 
International  Corporation  (SEI)  filed 
with  the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  its  entire 
11. 76- mile  line  of  railroad  extending 
from  milepost  42.24  in  Wharton  to 
milepost  54.0  near  Lane  City,  in 
Wharton  County,  TX.  The  line  traverses 
U.S.  Postal  Service  Zip  Codes  77488  and 
77453,  and  includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  SEI's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

In  this  proceeding,  SEI  is  proposing  to 
abandon  a  line  that  constitutes  its  entire 
rail  system.  When  issuing  abandonment 
authority  for  a  railroad  line  that 
constitutes  the  carrier's  entire  system, 
the  Board  does  not  impose  labor 
protection,  except  in  specifically 
enimierated  circumstances.  See 
Northampton  and  Bath  R.  Co. — 
Abandonment,  354  I.C.C.  784,  785-86 
(1978)  {Northampton).  Therefore,  if  the 
Board  grants  the  petition  for  exemption, 
in  the  absence  of  a  shoviring  that  one  or 
more  of  the  exceptions  articulated  in 
Northampton  are  present,  no  labor 
protective  conditions  would  be 
imposed. 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  August  2. 
1999. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  the  filing  fee,  which 
currently  is  set  at  $1,000.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
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request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  May  24.  1999.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-462 
(Sub-No.  2X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001;  and  (2)  Karl  Morell,  1455  F  Street, 
NW,  Suite  225,  Washington,  DC  20005. 
Replies  to  the  SEI  petition  are  due  on  or 
before  May  24,  1999. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  enviroimiental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  April  22,  1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  99-10776  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  4915-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Departmental 'Offices  Proposed 
Collection;  Comment  Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  an  information 
collection  that  is  due  for  renewed 


approval  by  the  Office  of  Management 
and  Budget.  The  Office  of  Program 
Services  and  the  Office  of  Foreign 
Exchange  Operations  within  the 
Department  of  the  Treasury  are 
soliciting  comments  concerning 
recordkeeping  requirements  associated 
with  Reporting  of  International  Capital 
and  Foreign  Currency  Transactions  and 
Positions— 31  CFR  Part  128. 
DATES:  Written  comments  should  be 
received  on  or  before  July  6,  1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
on  international  capital  transactions  and 
positions  to  Dwight  Wolkow, 
administrator,  International  Portfolio 
Investment  Data  Systems,  Department  of 
the  Treasury,  Room  5205,  1500 
Pennsylvania  Avenue  NW,  Washington 
DC  20220.  Direct  all  written  comments 
on  foreign  currency  transactions  and 
positions  to  Gregory  Berger,  Deputy 
Director,  Office  of  Foreign  Exchange 
Operations,  Department  of  the  Treasiuy , 
Room  2409,  1500  Peimsylvania  Avenue 
NW,  Washington  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  on 
international  capital  transactions  and 
positions  or  copies  of  the  forms  and 
instructions  should  be  directed  to 
Dwight  Wolkow,  Administrator, 
International  Portfolio  Investment  Data 
Systems  at  the  above  address,  or  by 
calling  (202)  622-1276.  Requests  for 
additional  information  on  foreign 
currency  transactions  and  positions  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Gregory  Berger, 
Office  of  Foreign  Exchange  CDperations, 
Department  of  the  Treasury,  Room  2409, 
1500  Pennsylvania  Avenue  NW, 
Washington  DC  20220,  or  by  calling 
(202)  622-2650. 
SUPPLEMENTARY  INFORMATION: 

Title:  31  CFR  Part  128.  Reporting  of 
International  Capital  and  Foreign 
Currency  Transactions  and  Positions. 

OMB  Number:  1505-0149. 

Abstract:  31  CFR  Part  128  establishes 
general  guidelines  for  reporting  on 
United  States  claims  on  and  liabilities  to 
foreigners;  on  transactions  in  securities 
with  foreigners;  and  on  the  monetary 
reserves  of  the  United  States  as 
provided  for  by  the  International 
Investment  and  Trade  in  Services 
Survey  Act  and  the  Bretton  Woods 
Agreements  Act.  In  addition.  31  CFR 
Part  128  establishes  general  guidelines 
for  reporting  on  the  nature  and  source 
of  foreign  currency  transactions  of  large 
U.S.  business  enterprises  and  their 
foreign  affiliates.  This  regulation 
includes  a  recordkeeping  requirement. 
§  128.5.  which  is  necessary  to  enable  the 
Office  of  Program  Services  and  the 


Office  of  Foreign  Exchange  Operations 
to  verify  reported  information  and  to 
secure  additional  information 
concerning  reported  information  as  may 
be  necessary.  The  recordkeepers  are 
U.S.  persons  required  to  file  reports 
covered  by  these  regulations. 

Current  Actions:  No  changes  to 
recordkeeping  requirements  are 
proposed  at  this  time. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2.000. 

Estimated  Average  Time  per 
Respondent:  3  hours  per  respondent  per 
filing. 

Estimated  Total  Annual  Burden 
Hours:  6.000  hours,  based  on  one 
response  per  year. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  public  is  invited  to 
submit  written  comments  concerning: 
whether  31  CFR  128.5  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  Offices,  including  whether  the 
information  collected  has  practical  uses; 
the  accuracy  of  the  above  burden 
estimates;  ways  to  enhance  the  quality, 
usefulness  and  clarity  of  the  information 
to  be  collected;  ways  to  minimize  the 
reporting  and/or  recordkeeping  burdens 
on  respondents,  including  the  use  of 
information  technologies  to  automate 
the  collection  of  the  data;  and  estimates 
of  capital  or  start-up  costs  of  operation, 
maintenance,  and  purchases  of  services 
to  provide  information. 
Timothy  D.  DuLaney, 
Director,  Office  of  Foreign  Exchange 
Operations. 
Dwight  Wolkow, 

Administrator,  International  Portfolio 
Investment  Data  Systems. 
|FR  Doc.  99-1109.1  Filed  5-3-99;  8.45  am) 

BILLING  CODE  4810-2S-M 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  biu-dens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  an  information 
collection  that  is  due  for  reinstatement 
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approi  al  by  the  Office  of  Management 
and  Bi  dget.  The  Office  of  Program 
Servio  (s  within  the  Department  of  the 
Treasury  is  soliciting  comments 
concer  ning  the  Survey  of  Foreign 
Portfol  io  Investment  in  the  United 
States  »s  of  March  31,  2000. 
DATES:  Written  comments  should  be 
receive  d  on  or  before  June  6,  1999  to  be 
assure!  of  consideration. 
ADDREi  SES:  Direct  all  written  comments 
to  Dwi;  ;ht  Wolkow,  Administrator, 
Interna  tional  Portfolio  Investment  Data 
System  s.  Department  of  the  Treasury, 
Room  !  205,  1500  Pennsylvania  Avenue, 
NW,  W  ashington  DC  20220. 
FOR  FUIITHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  )f  the  forms  and  instructions 
should  be  directed  to  Dwright  Wolkow, 
Admin  strator.  International  Portfolio 
Investn  lent  Data  Systems  at  the  above 
address .  or  by  faxing  (202)  622-7448,  or 
by  calli  ng  (202)  622-1276. 
SUPPLe|«ENTARY  INFORMATION: 

Tithi  Survey  of  Foreign  Portfolio 
Investn  ent  in  the  United  States  as  of 
March  11,  2000. 
OMB  Number:  1505-0123. 
Abstiact:  These  forms  are  used  to 
conduc  periodic  surveys  of  foreign 
portfoli  D  ownership  of  U.S.  long-term 
securiti  3S.  These  data  are  used  by  the 
U.S.  Gfiyernment  in  the  formulation  of 
internal  ional  and  financial  policies  and 
for  the  computation  of  the  U.S.  balance 
of  payn  ents  and  international 
investrr  ent  position.  Surveys  of  foreign 
portfoli )  investment  in  the  United 
States  a  e  required  to  be  conducted  at 
least  on  :e  9very  five  years  by  the 
Intemat  ional  Investment  and  Trade  in 
Service!  Survey  Act  (22  U.S.C.  3101  et 
seq.).  Tl  le  last  such  survey  was 
conducl  ed  as  of  December  31,  1994.  The 
next  survey  will  be  held  as  of  March  31, 
2000,  to  avoid  placing  a  reporting 
burden  in  respondents  which  coincides 
with  Y2  C-related  efforts  during  the  last 
half  of  1999. 

Curre  if  Actions:  Exemption  levels 
will  be  1  aised  from  $10  million  to  $20 
million,  and  the  number  of  data  items 
will  be  I  educed.  Data  will  be  collected 
primarily  from  custodians  of  securities, 
and  fror  i  issuers  of  securities  only  when 
foreigne  :s  have  registered  their  foreign 
holding!  directly  with  the  U.S. 
securitie  s  issuer  and  do  not  use  a  U.S.- 
based  ci  stodian  to  safekeep  the 
securitif  s. 

Type  I  >f  Review:  Reinstatement  with 
change. 

Affect  ?d  Public:  Business/Financial 
Institutions. 

Forms  Survey  of  Foreign  Portfolio 
Investmi  int  in  the  United  States  (1505- 
0123). 


Estimated  Number  of  Respondents: 
1,200. 

Estimated  Average  Time  per 
Respondent:  50  hours,  but  this  will  vary 
widely  from  respondent  to  respondent. 
It  is  estimated  that  all  respondents  will 
require  on  average  a  minimum  of  16 
hours  to  understand  the  survey 
requirements  and  gather  the  information 
necessary  to  determine  their  filing 
status.  For  issuers  of  securities  that  have 
data  to  report  and  are  not  custodians, 
the  estimate  is  40  hours  total.  For 
custodians  of  securities,  the  estimate  is 
a  total  of  160  hours  on  average,  but  this 
figure  will  vary  widely  for  individual 
custodians. 

Estimated  Total  Annual  Burden 
Hours:  60,000  hours. 

Frequency  of  Response: 
Approximately  once  every  five  years. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  public  is  invited  to 
submit  written  comments  concerning: 
whether  the  Survey  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Office,  including  whether  the 
information  collected  has  practical  uses; 
the  accuracy  of  the  above  burden 
estimates;  ways  to  enhance  the  quality, 
usefulness  and  clarity  of  the  information 
to  be  collected;  ways  to  minimize  the 
reporting  and/or  record  keeping  burdens 
on  respondents,  including  the  use  of 
information  technologies  to  automate 
the  collection  of  the  data;  and  estimates 
of  capital  or  start-up  costs  of  operation, 
maintenance  and  purchases  of  services 
to  provide  information. 
Dwight  Wolkow, 

Administrator,  International  Portfolio 

Investment  Data  Systems. 

[FR  Doc,  99-11180  Filed  5-3-99;  8:45  am] 

BILLir4G  CO0£  4810-2S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  New  System  of 
Records— Center  for  Minority  Veterans 
Management  Information  System — VA 
(95VAOOM) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice,  new  system  of  records. 

SUMMARY:  The  Privacy  Act  of  1974  (5 
U.S.C.  522a(e)(4))  requires  that  all 
agencies  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  systems  of  records.  Notice  is 
hereby  given  that  the  Department  of 


Veterans  Affairs  (VA)  is  adding  a  new 
system  of  records  entitled  "Center  for 
Minority  Veterans  Management 
Information  System— VA  (95VAOOM)." 
Under  section  31  :j  of  Title  38.  United 
States  Code.  VA  is  required  to  assess 
minority  veterans'  use  of  VA  benefits, 
programs  and  services.  This  new  system 
of  records  will  primarily  be  used  to 
maintain  an  automated  database 
containing  demographic  data  on 
veterans  that  the  Center  will  use  to 
analyze  trends  on  how  VA  serves 
minority  veterans,  and  the  extent  to 
which  minority'  veterans  are  using 
benefits,  programs  and  services  offered 
by  VA.  The  automated  database  is  used 
to  produce  statistical  reports  that  assist 
VA  managers  in  their  efforts  to  correct 
any  disparities  in  the  care  and  delivery 
of  services  to  minority  and  women 
veterans. 

The  automated  database  is  known  as 
the  Automated  Demographic  Data  File 
System  (ADDFS).  The  database  includes 
data  on  veterans  extracted  from 
automated  VA  benefits  data  files  located 
at  the  VA  Automation  Center,  Austin, 
Texas.  Data  extracted  includes  names, 
social  security  numbers,  claim  numbers, 
race,  ethnicity  and  gender  of  a  randomly 
selected  group  of  veterans.  Similar  data 
will  also  be  extracted  from  the 
Department  of  Defense  (DoD)  military 
personnel  systems  of  records  in  order  to 
supplement  VA  databases.  The  ADDFS 
will  be  configured  to  interact  with 
current  VA  automated  records  systems 
as  well  as  the  DoD  military  personnel 
automated  records  system  to  produce 
reports  for  statistical  analyses. 
Statistical  reports  will  not  contain 
personal  identifiers.  Reports  will  be 
statistical  data  only,  which  present 
information  in  terms  of  percentages 
based  on  the  race,  ethnicity  and  gender 
of  veterans  served  by  VA. 

This  system  of  records  vdll  also 
include  data  pertaining  to  individual 
veterans,  as  well  as  correspondence, 
electronic  mail  and  memoranda 
memorializing  conversations  with 
individuals  concerning  complaints 
about  benefits  and  services  provided  to 
VA  beneficiaries  based  on  the  race  or 
ethnicity  of  the  beneficiary.  The  records 
may  also  include' documents  reflecting 
the  processing  and  investigation  of  these 
complaints,  and  documents  extracted 
from  the  VA  beneficiary's  VA  records. 

The  information  in  this  system  will  be 
maintained  in  paper  and  electronic 
form.  The  ADDFS  will  be  maintained 
only  in  electronic  form.  Other  records  in 
the  system  may  be  maintained  in  either 
electronic  or  paper  form.  Release  of 
information  from  these  records  will  be 
made  only  in  accordance  with  the 
provisions  of  the  Privacy  Act  of  1974  for 
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investigative,  judicial  and 
administrative  uses.  VA  has  determined 
that  release  of  information  for  these 
piuposes  is  a  necessary  and  proper  use 
of  information  in  this  system  of  records, 
and  that  specific  routine  uses  for 
transfer  of  this  information  are 
appropriate. 

DATES  AND  ADDRESSES:  Interested 
persons  are  invited  to  submit  written 
comments,  suggestions  or  objections 
regarding  the  proposed  system  of 
records  to  the  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  Room 
1154,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420.  All  relevant 
material  received  30  days  after 
publication  in  the  Federal  Register 
(June  3,  1999)  will  be  considered.  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address, 
in  Room  1158,  between  8:00  a.m.  and 
4:30  p.m.  only,  Monday  through  Friday 
(except  Federal  holidays).  If  no  public 
comments  are  received  during  the  30- 
day  review  period  allowed,  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  new  system  of 
records,  and  the  routine  use  statements 
included  herein  are  effective  June  3, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Anthony  Hawkins  (OOM),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue  NW,  Suite  700,  Washington,  DC 
20420,  telephone  number  (202)  273- 
6708. 

SUPPLEMENTARY  INFORMATION:  A  "Report 
of  Intention  to  Publish  a  Federal 
Register  Notice  of  a  New  System  of 
Records"  and  an  advance  copy  of  the 
new  system  notice  have  been  provided 
to  the  Chairmen  of  the  House 
Committee  on  Government  Reform  and 
Oversight  and  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Director, 
Office  of  Management  and  Budget 
(OMB),  as  required  by  provisions  of 
Title  5,  U.S.C.  522(r)  (Privacy  Act),  and 
guidelines  issued  by  OMB  (61  FR  6428) 
(1996). 

Approved:  April  14,  1999. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 

95VA00M 

SYSTEM  NAME: 

Center  for  Minority  Veterans 
Management  Information  System — VA 
(95VA00M). 

SYSTEM  LOCATION: 

Record  are  maintained  at  the  Center 
for  Minority  Veterans'  office  in  VA 
Headquarters,  Washington,  DC.  VA's 
Automation  Center,  1615  E.  Woodward 


Street,  Austin,  Texas  78772,  maintains 
the  Automated  Demographic  Data  File 
System  (ADDFS). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  of  records  will  cover  the 
following  individuals:  (1)  VA 
beneficiaries  who  contact  the  Center  for 
Minority  Veterans  for  assistance  in 
addressing  concerns  about  benefits  and 
services  provided  to  them  based  on  the 
race  or  ethnicity  of  the  beneficiary.  (2) 
The  ADDFS  will  be  comprised  of 
demographic  data  on  randomly  selected 
veterans  who  served  in  the  military 
from  1975  to  the  present  and  whose  VA 
benefits  data  are  currently  maintained 
in  an  existing  VA  or  DoD  automated 
database. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  will  include 
correspondence,  electronic  mail  and 
memoranda  memorializing 
conversations  with  individuals.  The 
records  also  may  include  documents 
reflecting  the  processing  and 
investigation  of  these  complaints,  and 
documents  extracted  from  the 
beneficiary's  VA  records  in  order  to 
assist  in  responding  to  the  veteran's 
inquiry.  The  ADDFS  will  include  the 
names,  social  security  numbers,  claim 
numbers,  race,  ethnicity  and  gender  of 
randomly  selected  veterans  currently 
maintained  in  existing  VA  or  DoD 
automated  file  systems. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

38,  U.S.C.  317,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  of  specific  information 
may  be  made  to  a  congressional  office, 
in  response  to  an  inquiry  from  that 
congressional  office  made  at  the  request 
of  the  individual  and  concerning  that 
individual's  records  in  this  system. 

2.  Disclosure  may  be  made  during 
reviews  by  the  National  Archive  and 
Records  Administration  during  records 
management  inspections  conducted 
under  the  authority  of  Title  44,  U.S.C. 
2904  and  2906. 

3.  At  the  initiative  of  VA,  pertinent 
information  may  be  disclosed  to 
appropriate  Federal,  State  or  local 
agencies  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
statutes,  rules,  regulations  or  orders, 
where  VA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

4.  Disclosure  may  be  made  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 


Counsel,  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel  or  the 
Equal  Employment  Opportunity 
Commission,  when  requested  in  the 
performance  of  their  authorized  duties, 
and  the  request  is  not  in  connection 
with  a  law  enforcement  investigation. 

5.  The  Department  of  Veterans  Affairs 
(VA)  may  disclose  records  in  this 
system  of  records  in  proceedings  before 
a  court  or  adjudicative  body  before 
which  VA  is  authorized  to  appear  when 
VA,  a  VA  official  or  employee,  the 
United  States,  or  an  individual  or  entity 
for  whom  the  United  States  is  providing 
representation  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
VA  determines  that  the  use  of  such 
records  is  relevant  £uid  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  information  contained 
in  the  records  is  compatible  with  the 
piupose  for  which  the  records  were 
collected. 

6.  The  Department  of  Veterans  Affairs 
(VA)  may  disclose  records  in  this 
system  of  records  to  the  Department  of 
Justice  when  VA,  a  VA  official  or 
employee,  the  United  States,  or  an 
individual  or  entity  for  whom  the 
United  States  is  providing 
representation  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
VA  determines  that  the  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  information  contained 
therein  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  ADDFS  is  stored  in  a  seciu-e  area 
located  at  VA's  Automation  Center, 
1615  E.  Woodward  Street,  Austin,  Texas 
78772.  ADDFS  data  files  are  stored  On 
magnetic  disk  and  for  archival  purposes, 
on  magnetic  tape.  Other  records  are 
stored  in  the  Center  for  Minority 
Veterans  in  VA  Headquarters, 
Washington,  DC,  or  on  file  servers  at  VA 
Headquarters  that  are  utilized  by  the 
Center. 

RETRIEVABILUY: 

Automated  records  may  be  retrieved 
by  name,  social  security  number,  claim 
number,  race,  ethnicity  and/or  gender. 
Paper  records  are  retrieved  by  name. 

SAFEGUARDS: 

Access  to  the  automated  system  is  via 
computer  terminal;  standard  security 
procedures,  including  a  unique 
identification  code  and  password 
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combination,  are  used  to  limit  access  to 
authoiized  personnel  only.  Specifically, 
in  order  to  obtain  access  to  the 
automated  records  in  this  system  of 
recorqs,  an  individual  must  have  access 
to  VAfe  automated  resources.  Access  to 
the  AI|DFS  at  VA's  Automation  Center 
is  limijted  as  follows:  An  individual  may 
not  self-register  for  this  access.  Formal 
docun^entation  of  the  request  for  access, 
signed  by  the  employee's  supervisor  and 
approved  by  the  Director,  Center  for 
Minority  Veterans,  is  required  before  an 
individual  may  obtain  such  access. 
Authorized  customers  are  issued  a 
custonler  identification  code  and  a  one- 
time password.  Access  to  paper  records 
maintajined  by  the  Center  for  Minority 
Veteralis  is  limited  to  VA  employees 
who  n^ed  to  have  access  to  the  records 
in  ord*  to  perform  their  agency  duties. 
Generally,  file  areas  are  locked  after 


norma 


duty  hours  and  the  Federal 


Protective  Service  or  other  security 
personnel  protect  the  offices  from 
outside  access. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  and 
disposed  of  in  accordance  with  the 
records  disposal  authority  approved  by 
the  Archivist  of  the  United  States,  the 
National  Archives  and  Records 
Administration,  and  published  in 
Agency  Records  Control  Schedules. 

SYSTEM  MANAGER(S)  AND  ADORESS: 

Director,  Center  for  Minority 
Veterans,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420. 

RECORDS  ACCESS  PROCEDURES: 

An  individual  who  seeks  access  or 
wishes  to  contest  records  maintained 
under  his  or  her  name  or  other  personal 
identifier  may  write,  call  or  visit  the 
system  manager. 


CONTESTING  RECORD  PROCEDURES: 

See  record  access  procedures  above. 

RECORD  SOURCE  CATEGORIES: 

For  investigation  purposes, 
information  may  be  obtained  fi-om 
existing  VA  beneficiary  records, 
employment  records;  VA  beneficiaries, 
third  parties  (e.g. ,  relatives  or 
representatives  acting  on  their  behalf, 
such  as  veterans'  service  organizations); 
congressional  correspondence  and  other 
Federal  agencies.  For  ADDFS,  record 
sources  are  VA  benefits  databases  as  set 
forth  in  "58VA21/22— Compensation  & 
Pension,  Education  and  Rehabilitation 
Records— VA,  " 38 VA2 3— Beneficiary 
Identifier  and  Records  Locator 
Subsystem— VA,"  and  Department  of 
Defense  military  personnel  automated 
records  systems. 

[PR  Doc.  99-11071  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  8320-01 -M 


23^03 


Corrections 


Federal  Register 
Vol.  64,  No.  85 
Tuesday,  May  4,  1999 


This  section  of  the  FEDERAL  REGISTER 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Correction 

In  notice  document  99-10355 
beginning  on  page  20302  in  the  issue  of 
Monday,  April  26,  1999,  make  the 
following  correction: 

On  page  20303,  in  the  first  column, 
under  Comments,  starting  in  the  fourth 
line  "(insert  date  30  days  after  date  of 
publication  in  the  Federal  Register]" 
should  read  "May  26,  1999". 
[FR  Doc.  C9-10355  Filed  5-3-99;  8:45  am] 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  National 
Institute  of  Environmental  Health 
Sciences;  Center  for  the  Evaluation  of 
Risks  to  Human  Reproduction  Review 
of  Phthalates;  Comment  Request 

Correction 

In  notice  document  99-9488 
beginning  on  page  18921  in  the  issue  of 
Friday,  April  16,  1999,  make  the 
following  correction: 

On  page  18922,  in  the  first  column, 
under  Review  of  Phthalates,  in  the  first 
paragraph,  in  the  16th  line  "di-n-butyl 
phthalate  (84-75-3)"  should  read  "di-n- 
hexyl  phthalate  (84-75-3)". 
[FR  Doc.  C9-9488  Filed  5-3-99;  8:45  am] 
BILLING  CODE  1S0S-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Correction 

In  notice  document  99-9817, 
begirming  on  page  19391,  in  the  issue  of 
Tuesday,  April  20, 1999,  make  the 
following  correction: 

On  page  19391,  in  the  third  column, 
in  the  second  paragraph,  in  the  second 
line,  "Rule  17a-3"  should  read  "Rule 
17a-13". 
[FR  Doc.  C9-9817  Filed  5-3-99;  8:45  am] 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-99-09] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

Correction 

In  notice  document  99-9881, 
begirming  on  page  19402,  in  the  issue  of 
Tuesday,  April  20,  1999,  make  the 
following  correction: 

On  page  19404,  in  the  first  column,  in 
the  24th  line  from  the  end  of  the 
document,  "Grant,  3/31/99,"  should 
read  "Denial,  3/31/99,". 
[FR  Doc.  C9-9881  Filed  5-3-99;  8:45  am) 

BRiJNG  CODE  1505-01-0 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-20] 

Amendment  to  Class  E  Airspace; 
Macon,  MO 

Correction 

hi  rule  document  99-9786,  beginning 
on  page  19267,  in  the  issue  of  Tuesday, 
April  20,  1999,  the  heading  is  corrected 
to  read  as  set  forth  above. 
[FR  Doc.  C9-9786  Filed  5-3-99;  8:45  am) 
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ENVIrtONMErfTAL  PROTECTION 
AGENCY 

40  CN)  Parts  9,  85. 86, 88  and  600 

[FRL-4312-9] 

I 

RIN  20^AH05 
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Control  of  Air  Pollution  From  New 
Motor  I  Vehicles;  Compliance  Programs 
for  Ne|w  Light-Duty  Vehicles  and  Light- 
Duty  trucks 

AGENCir:  Environmental  Protection 

Agency. 

ACTIOW :  Final  rule. 
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The  Environmental  Protection 
(referred  to  hereafter  as  "EPA" 
Agency")  proposed  a  new 

assurance  program  (referred 
2000")  on  July  23.  1998. 
a4tion  adopts  revised  emissions 
;  procedures  for  new  light- 
vehicles  and  light-duty  trucks 
in  the  NPRM.  CAP  2000 
and  streamlines  the  ciu-rent 
manufacturers  must  follow 
pre-production  emission 

of  new  motor  vehicles.  The 
ce  rtification  program  provides  the 
epvironmental  benefits  as  the 
procedures  while  significantly 
the  certification  cost  for 
fc  cturers.  and  giving 
f^cturers  more  control  of 

timing.  EPA  is  also  adopting 
»nt  that  manufacturers  test 
I  notor  vehicles  to  monitor 
ijuice  with  emission  standards, 
will  test  samples  of  in- 
when  they  are 

one  and  four  years  old. 
data  will  be  used  to  improve 
which  predicts  in-use 
i$nce  and  will  determine  the  need 
action  by  the  Agency  or  the 
to  address  any  in-use 
compliance  problems.  CAP 
11  be  implemented  beginning 
mi)del  year  (MY)  2001  vehicles, 
are  allowed  to 
opt-in  to  the  CAP  2000 
s  beginning  with  the  2000 
]  ear.  EPA  estimates  that  overall, 

will  save  about  $55 
dollars  a  year  as  a  result  of 
Snal  rule. 


his  rule  is  effective  May  4, 
le  information  collection 
requirements  contained  in  40  CFR  part 
in  40  CFR  part  9,  have  been 
by  0MB  and  are  effective  May 
The  incorporation  of  certain 
ions  listed  in  the  regulations  is 
d  by  the  Director  of  the  Federal 
as  of  May  4. 1999. 

Materials  relevant  to  this 
are  contained  in  EPA  Air  & 


Radiation  Docket  number  A-96-50. 
located  at  Room  M-1500.  Waterside 
Mall,  401  M  Street,  SW,  Washington,  DC 
20460.  The  docket  may  be  viewed  at 
this  location  between  8:00  a.m.  and  5:30 
p.m..  Monday  through  Friday.  The 
telephone  number  is  (202)  260-7548 
and  the  facsimile  number  is  (202)  260- 
4400.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hormes,  Vehicle  Programs  and 
Compliance  Division.  US  EPA.  2000 
Traverwood,  Ann  Arbor,  Michigan 
48105,  telephone (734)  214-4502,  E- 
mail:  hormes.linda@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  manufactiu'e  and 
sell  motor  vehicles  in  the  United  States. 
Regulated  categories  and  entities 
include: 


Category 

Examples  of  regulated  entities 

Industry  

New  motor  vehicle  manufac- 
turers. 

This  table  is  not  intended  to  be 
exhaustive  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regxUated.  To  determine  whether  your 
product  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §86.1801-01  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  product,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Obtaining  Copies  of  the  Regulatory 
Documents 

The  preamble  and  Technical  Support 
Document  are  available  electronically 
from  the  EPA  Internet  Web  site.  This 
service  is  free  of  charge,  except  for  any 
cost  you  already  incur  for  internet 
connectivity.  The  electronic  version  of 
this  final  rule  is  made  available  on  the 
day  of  publication  on  the  primary  EPA 
Web  site  listed  below.  The  EPA  Office 
of  Mobile  Sources  also  publishes 
Federal  Register  notices  and  related 
documents  on  the  secondary  Web  site 
listed  below: 

1.  http://www.epa.gov/docs/fedrgstr/ 

EPA-AIR/ 

2.  http://www.epa.gov/OMSWWW/ 
(look  in  "What's  New"  or  under  the 
specific  rulemaking  topic) 


Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  dociunent  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occiu. 

Table  of  Contents 

I.  Introduction 

II.  Content  of  the  Final  Rule 

A.  Certification  Requirements 

1.  Durability  Requirements 

2.  Emission  Compliance  Requirements 

3.  Confirmatory  Testing 

4.  Fuel  Economy 

5.  Small  Volume  Provisions 

6.  Information  Requirements 

B.  In-use  Testing  Requirements 

1.  Overview 

2.  In  Use  Verification  Testing  (lUVP) 

3.  Manufacturer  Funded  In-use 
Confirmatory  Testing 

C.  Other  Requirements  and  Topics 

1.  Fees 

2.  Miscellaneous  Corrections  and  Changes 

3.  Incentives  to  Encourage  Better  In-use 
Emission  Performance 

4.  Cross  References  in  Other  EPA 
Regulations 

D.  Changes  From  the  Proposed  Rule 

1.  40  Degree  Latitude  Requirement  for  In- 
use  Verification  Vehicle  Procurement 

2.  NLEV  and  CAP  2000 

3.  High  Altitude  In-use  Testing 

4.  Regulatory  Language  Section  Numbering 

5.  Evaporative  and  Refueling  Durability 
Procedures 

6.  High  Altitude  Certification  Testing  for 
Evaporative  and  Refueling  Compliance 

7.  Stabilized  Vehicle  Requirements 

8.  Evaporative/Refueling  Family 
Determination 

9.  Evaporative/Refueling  In-use 
Verification  Testing 

E.  Comments  Relating  to  EPA's  Legal 
Authorities  and  Factual  Basis  for  CAP 
2000 

III.  Projected  Impacts 

A.  Environmental  Impacts 

B.  Economic  Impacts 

IV.  Public  Participation 

V.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Congressional  Review  Act 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Protection  of  Children 

H.  Enhancing  the  Intergovernmental 

Partnership 
I.  Consultation  and  Coordination  With 

Indian  Tribal  Governments 

VI.  Statutory  Authority 

I.  Introduction 

Three  programs  are  currently  in  place 
to  ensure  that  automotive  manufactiuers 
design  and  build  light-duty  vehicles  and 
light-duty  trucks  which  comply  with 
mandated  emission  standards  for  their 
useful  lives  (as  prescribed  in  §  86.1805- 
01):  certification,  assembly  line  testing 
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(known  as  Selective  Enforcement  Audits 
or  SEAs)  and  recall.  These  programs  are 
described  in  more  detail  in  section  I.A. 
of  the  Notice  of  Proposed  Rulemaking 
(63  FR  39655). 

In  addition  to  these  emission  control 
programs,  EPA  shares  responsibilities 
with  three  other  Federal  agencies  in  the 
conduct  of  three  fuel  economy 
programs:  the  Corporate  Average  Fuel 
Economy  (CAFE)  program,  the  Fuel 
Economy  Labeling  program  (and 
attendant  issuance  of  the  annueil  Gas 
Mileage  Guide),  and  the  Gas  Guzzler 
Tax  program.  These  programs  were 
likewise  discussed  in  some  detail  in  the 
above-cited  section  of  the  Notice  of 
Proposed  Rulemaking  (NPRM)  for  this 
rule. 

The  mutual  desire  of  EPA  and  the 
automotive  industry  to  streamline  and 
improve  upon  these  compliance 
programs  fostered  a  productive 
regulatory  development  process 
culminating  in  the  proposed  regulation. 
One  of  the  main  elements  of  the 
proposal  is  a  streamlined  certification 
program  structure  which  retains  EPA's 
confidence  in  pre-production 
compliance  determinations  while 
reducing  costs  for  manufacturers.  To 
verify  the  compliance  predictions  made 
for  certification,  the  final  rule  requires 
manufacturers  to  conduct  testing  of  in- 
use  vehicles  and  to  report  the  results  to 
EPA.  The  significant  amounts  of  in-use 
data  generated  by  this  testing  will 
enhance  the  Agency's  recall  program 
and  can  be  used  for  studies  of  in-use 
vehicle  emission  control  performance  in 
general.'  The  in-use  data  will  also 
obviate  the  need  for  most  SEA  testing. 

Today's  final  rule  incorporates 
comments  received  during  the  public 
comment  period.  Most  of  the  comments 
received  suggested  minor  wording  or 
procedural  changes.  No  fundamental 
changes  to  the  basic  structure  of  the 
CAP  2000  proposal  have  been  made  in 
the  final  rule.  A  discussion  of  certain 
comments  received  is  contained  in 
section  II  below.  The  Response  to 
Comments  document  in  the  Docket 
contains  a  detculed  discussion  of  other 
comments  received  and  EPA's 
responses. 

n.  Content  of  the  Final  Rule 

Unless  otherwise  indicated  below,  the 
discussion  presented  in  the  Preamble  to 
the  Notice  of  Proposed  Rulemaking 
published  at  63  FR  39653  is  applicable 
to  this  final  rule. 


'  Important  in-use  data  are  also  available  from 
other  sources,  including  emission  control  repair 
statistics  and  1/M  test  results. 


A.  Certification  Requirements 
1 .  Dinability  Requirements 

Durability  Groups.  EPA  is  adopting  its 
proposed  for  manufacturers  to  divide 
their  motor  vehicles  into  groups  called 
"dmability  groups"  which  include 
vehicles  which  are  likely  to  exhibit 
similar  exhaust  emission  deterioration 
over  their  useful  lives,  based  on  those 
characteristics  of  current-technology 
vehicles  that  most  significanUy  affect 
the  deterioration  of  emission  control 
over  time.  Durability  groups  are  based 
on  engine  type,  fuel  type,  fuel  system, 
catalyst  construction,  type  of  precious 
metals  used  in  the  catalyst,  and  relative 
engine/catalyst  size  and  loading  rates. 

EPA  estimates  that  based  on  the 
cvurent  vehicle  product  offering,  the 
number  of  required  durability 
demonstrations  under  CAP  2000  will  be 
reduced  by  as  much  as  75  percent,  a 
substantial  savings  for  manufacturers. 
However,  the  Agency  believes  that  the 
new  durability  grouping  criteria,  the 
requirement  for  testing  the  worst  case 
dmability  vehicle,  and  the  in-use 
verification  program  (also  discussed 
below)  would  comprise  a  more  accurate 
and  effective  emission  control  program 
than  the  ciurent  procedures  and  should 
result  in  significant  environmental 
benefits. 

To  allow  manufacturers  flexibility  in 
assigning  durability  groups,  EPA  is 
adopting  provisions  allowing 
manufacturers  to  use  criteria  other  than 
relative  engine/catalyst  size  and  loading 
rates,  provided  that  the  criteria  result  in 
at  least  as  many  groups  and  do  not 
group  together  dissimilar  vehicles. 

Durability  Demonstrations.  The 
Agency  is  adopting  as  proposed  its 
durability  demonstration  regulations. 
Each  manufacturer  (except  small 
volume  manufacturers  and  test  groups 
which  have  special  provisions 
discussed  below)  will  be  required  to 
design  a  durability  process  which 
predicts  the  in-use  deterioration  of  the 
vehicles  it  produces.  The  durability 
process  will  be  applied  to  a  worst-case 
dmability  vehicle  configuration  as 
selected  by  the  manufacturer.  While  the 
Agency  expects  manufactm-ers  to  act  in 
good  faith  in  designing  adequate 
dmability  processes,  the  Agency 
requirement  to  obtain  advance  approval 
for  these  procedures  should  assure  that 
well-designed  programs  are 
implemented. 

In-use  Feedback  to  Durability. 
Another  important  feature  of  today's 
rule  is  the  requirement  that 
manufacturers  perform  in-use  testing  on 
candidate  in-use  vehicles  selected  under 
the  provisions  of  the  in-use  verification 
program  described  in  section  11.  B. 


below.  These  in-use  verification  data 
will  provide  feedback  information  to 
manufacturers  which  will  be  used  to 
improve  their  durability  processes,  if 
necessary. 

EPA  may  also  withdraw  its  approval 
to  use  a  durability  procedure  for  future 
certification  if  the  Agency  determines 
that  the  procedure  does  not  accurately 
predict  in-use  emission  levels. 

Using  aged  emission  control 
components  to  demonstrate  compliance. 
EPA  is  adopting  its  proposal  allowing 
manufactm-ers  to  demonstrate  both 
durability  and  emission  compliance  by 
testing  emission  data  vehicles  installed 
with  components  aged  to  the  equivalent 
of  full  useful  life.  The  test  data  will 
represent  the  useful  life  emission  levels 
for  those  vehicles,  and  can  be  compared 
directly  to  the  emission  standards 
without  the  use  of  deterioration  factors. 
This  certification  compliance  option 
will  save  manufacturers  the  cost  of 
building  and  accumulating  mileage  on 
separate  fleets  of  dm-ability  test 
vehicles.  This  process  uses  the  same 
aging  techniques  as  those  used  to 
calculate  DFs  in  the  normal  durability 
program.  Furthermore,  the  effect  of 
using  aged  components  directly  on  an 
emission  data  vehicle  (EDV)  is 
equivalent  to  applying  a  deterioration 
factor  to  an  EDV  which  is  calculated 
from  those  same  aged  components.  EPA 
is  also  adopting  its  proposal  to  allow 
aged  components  to  be  used  on  more 
than  one  vehicle,  under  certain 
conditions. 

The  Agency  is  also  adopting  its 
proposal  that  the  configuration  with  the 
highest  expected  level  of  in-use 
deterioration  be  selected  as  the 
dmability  data  vehicle  (DDV) 
configm-ation. 

Evaporative/Refueling  Durability 
Procedures 

Evaporative  family  durability 
procedures  were  not  proposed  to  be 
changed,  but  EPA  requested  and 
received  comments  about  the  criteria  for 
designating  evaporative/refueling 
families.  Based  on  those  comments,  EPA 
is  adopting  some  minor  changes  to  the 
definition  of  evaporative/refueling 
family,  described  in  more  detail  below. 

2.  Emission  Compliance  Requirements 

Test  Groups.  EPA  is  adopting  its 
proposal  that  manufacturers  subdivide 
durability  groups  into  units  called  "test 
groups,"  for  the  purpose  of 
demonstrating  compliance  with 
emission  standards.  One  certificate  of 
conformity  with  the  emission  standards 
will  be  issued  per  test  group.  Vehicles 
within  a  test  group  will  have  the 
following  common  elements:  applicable 
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emission  standards,  engine 
displa  :ement,  number  of  cylinders,  and 
arrangsment  of  cylinders  (e.g.,  in-line  or 
V-sha|  ed).  EPA  is  adopting  a  number  of 
provis  ons  which  allow  manufacturers 
to  furt  ler  divide  test  groups  to  meet 
their  n  Beds  without  advance  Agency 
appro\  al.  The  Agency  will  also  consider 
reques  s  to  combine  test  groups. 

Emii  sion  Testing.  The  Agency  is 
adopti:  ig  its  proposal  that  manufacturers 
test  on ;  emission  data  vehicle  (EDV)  in 
each  te  5t  group.  The  EDV  configuration 
would  be  the  configuration  expected  to 
genera  e  the  worst  case  exhaust 
emissic  ns  within  the  test  group. 

One  iDV  per  durability  group  will  be 
require  d  to  be  tested  to  demonstrate 
compli  mce  with  cold  temperature 
carbon  monoxide  requirements,  selected 
by  the  nanufacturer  as  the  worst  case 
EDV  w  thin  each  durability  group. 

Evaporative/refueling  compliance.  A 
separate  certificate  of  conformity  will  be 
issued  I 'or  each  evaporate/ refueling 
family  vithin  a  test  group. 

Dura  nlity  and  Emission  Data 
Carryover.  "Carryover"  is  a  concept  that 
allows  he  use  of  data  generated  in  a 
previous  model  year  to  be  used  in  a 
subseqient  model  year  in  lieu  of 
additioi  lal  testing.  The  Agency  is 
adopting  its  proposal  to  allow  carryover 
of  durability  and  emission  data  when 
the  manufacturer  determines,  using 
good  en  jineering  judgment,  that  the 
new  vel  icle  configuration  is  capable  of 
equivalent  or  superior  emission  or 
diuabili  ty  performance. 

EPA  i  5  adopting  its  proposal 
disallov  ing  the  carry  over  of  in-use 
verifical  ion  test  data.  This  is  discussed 
separate  ly  in  section  11.  B.  below. 

Use  o' Development  Vehicles  for 
EDVs.  C  urrently,  the  regidations  require 
that  a  U)  lique  vehicle  be  built  to 
represeiit  the  EDV.  This  requirement 
was  esta  blished  to  assure 
represei  tativeness  of  the  test  results  of 
the  EDV  EPA  established  requirements 
that  the  (vehicle  have  appropriate 
maintenance  and  sufficient 
represer  tative  mileage  accumulation  to 
stabilize  emissions.  Manufacturers 
typicall]  run  a  second  fleet  of  similar 
vehicles  called  "development  vehicles" 
which  tl  ey  use  to  develop  the 
production  calibrations.  These  vehicles 
may  havp  representative  mileage 
accumulation  and  appropriate 
maintenance  histories.  The  Agency  is 
adopting  its  proposal  that  manufacturers 
may  opt:  onally  use  vehicles  originally 
built  to  \  le  development  vehicles  as 
EDVs  foi  official  certification  testing. 

The  A  jency  believes  that 
develop!  lent  vehicles  can  be 
represen  ative  vehicles  which  would 
generate  accurate  emission  levels.  The 


portability  of  the  calibration  from  one 
prototype  vehicle  to  another  would  be 
assured  by  the  restriction  that  a 
development  vehicle  which  was  used  to 
develop  the  calibration  used  on  the  EDV 
may  not  be  used  as  the  EDV  itself. 

Accept  Statements  of  Compliance  for 
Certification  Short  Tests.  The 
certification  short  test  was  developed  to 
assure  that  vehicles  complying  with  the 
FTP  exhaust  emission  standards  could 
be  acciuately  tested  at  State  Inspection 
and  Maintenance  (I/M)  test  facilities 
without  the  need  for  special  test 
procedures.  The  purpose  of  the 
certification  short  test  is  also  to  assure 
that  manufacturers  design  their  vehicles 
to  comply  with  Inspection/Maintenance 
(I/M)  tests  used  throughout  the  country 
and  to  account  for  the  variation  in  test 
fuels  and  waiting  times  that  vehicle 
owners  might  encounter. 

The  Agency  is  adopting  its  proposal 
to  accept  a  statement  of  compliance  to 
satisfy  the  certification  short  test 
compliance  requirements  (see 
§§  86.094-8  and  86.094-9).  The 
certification  short  test  has  been  fully 
implemented  since  the  1996  model  year. 
EPA's  review  of  the  CST  data  submitted 
by  manufactxirers  thus  far  has  indicated 
that  test  results  are  significantly  beneath 
the  standards,  with  values  typically  near 
zero.  There  have  been  no  instances  of 
test  vehicles  failing  the  standards. 
Evaporative/Refueling  Emission 
Testing.  The  Agency  is  retaining  the 
ciurent  evaporative/refueling  testing 
requirements.  One  vehicle  in  each 
evaporative/refueling  family  (the  worst 
case  EDV  with  the  worst  case 
evaporative  and  fuel  tank  hardware 
installed)  would  be  tested  for 
compliance  with  the  evaporative  and 
refueling  requirements  subject  to  the 
phase-in  requirements  of  the  applicable 
model  year. 

3.  Confirmatory  Testing 

Manufacturer-performed  confirmatory 
testing.  The  Agency  is  adopting  the 
proposed  requirements  for  certification 
and  fuel  economy  confirmatory  testing. 
Manufacturers  will  confirm  most  of 
their  tests  at  their  own  facilities,  if  any 
of  the  following  criteria  originally 
proposed  are  met:  (1)  the  vehicle 
version  has  previously  failed  a  standard; 
(2)  the  vehicle  exhibits  high  certification 
levels;  (3)  the  fuel  economy  value  of  the 
vehicle  is  higher  than  expected;  (4)  the 
fuel  economy  value  is  close  to  a  Gas 
Guzzler  Tax  threshold  value;  or  (5)  the 
fuel  economy  value  is  at  a  level  which 
creates  a  potential  vehicle  class  fuel 
economy  leader.  EPA  will  provide 
guidance  to  manufacturers  on  these 
criteria.  Test  results  fi-om  the  original 
manufactiu-er's  test  must  be  submitted 


to  the  Agency  before  any  manufacturer 
confirmatory  testing  is  conducted.  The 
Agency  will  then  indicate  to  the 
manufacturer  whether  the  Agency  will 
be  performing  any  random  or  other 
confirmatory  testing.  Vehicle 
configiuations  selected  for  confirmatory 
testing  by  the  Agency  will  not  be 
required  to  be  tested  under  the 
manufacturer  confirmatory  test  program. 
Manufacturer  confirmatory  tests  will  be 
considered  "official"  and  will  be  used 
in  certification  compliance 
determinations  and  fuel  economy 
calculations.  Any  confirmatory  tests 
performed  by  EPA  will  be  considered 
official. 

The  Agency  is  also  adopting  its 
proposal  that  manufactiu-ers  conduct 
retests  whenever  the  manufacturer's 
original  fuel  economy  test  result  and  the 
manufactiu-er's  confirmatory  result  fail 
to  correlate  satisfactorily.  The  criteria 
for  satisfactory  correlation  is  the  three 
percent  difference  in  fuel  economy 
ciurently  used  in  EPA's  confirmatory 
test  program.  In  lieu  of  conducting 
retests  the  manufacturer  may  accept  the 
lowest  fuel  economy  data  for  the 
piupose  of  calculating  the  fuel  economy 
values.  This  retesting  procedure  assures 
that  representative  fuel  economy  data 
are  generated  during  the  manufacturer- 
funded  confirmatory  test  program.  The 
retest  criteria  are  the  same  that  the 
Agency  has  been  employing  on  EPA 
retests.  These  have  proven  satisfactory 
at  safeguarding  the  integrity  of  the  fuel 
economy  values  at  a  reasonable  cost  in 
terms  of  additional  tests  conducted. 
Conditional  Certification  pending 
Confirmatory  Testing.  EPA  is  adopting 
its  proposal  to  allow  conditional 
emission  certification  for  a  test  group 
(contingent  upon  manufacturer  request 
and  subject  to  Agency  approval)  when 
the  confirmatory  test  scheduled  for 
testing  at  the  EPA  facility  has  not  yet 
been  completed.  To  be  eligible,  the 
manufactmer  must  attest,  and  EPA  have 
reason  to  believe,  that  the  vehicle 
awaiting  confirmatory  test  will 
ultimately  comply  with  the  standards 
when  tested. 

The  condition  for  certification  is  the 
same  as  that  for  the  current  "alternate 
procedure"  running  change  provisions 
(see  § 86.082-34).  If  theAdiainistrator 
determines  that  the  confirmatory  test 
results  in  noncompliance  with  any 
standard,  then  the  manufacturer  will  be 
so  notified.  Upon  notification  of  this 
determination,  the  manufacturer  must 
immediately  suspend  production  of  all 
vehicles  covered  by  this  certificate  (or 
such  fraction  of  the  vehicles  covered  by 
the  certificate  that  the  Administrator 
determines  to  be  affected)  and  the 
certificate  of  conformity  will  be 
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suspended  (pending  a  hearing).  As  a 
further  condition  of  the  certificate,  the 
manufacturer  must  agree  to  recall  all 
vehicles  which  the  Administrator 
determines  to  be  in  noncompliance  with 
the  applicable  standards,  and  remedy 
such  noncompliance  at  no  expense  to 
the  owner. 

4.  Fuel  Economy 

Conditional  Fuel  Economy  Values 
Pending  Confirmatory  Testing,  hi 
addition  to  conditional  certification, 
EPA  is  adopting  its  proposal  allowing 
the  use  of  conditional  fuel  economy 
labels.  Manufactiuers  are  permitted  to 
calculate  and  use  fuel  economy  labels 
prior  to  the  completion  of  scheduled 
EPA  confirmatory  testing,  provided  that 
certain  conditions  are  met. 

Once  the  confirmatory  testing  is 
completed,  the  manufactiu^r  must 
recalculate,  if  necessary,  all  the  affected 
fuel  economy  label  values.  The 
recalculated  label  values  must  be  used 
for  labeling  on  futiu-e  production  under 
either  of  the  following  circvunstances: 

(1)  If  the  newly  calculated  label  value 
is  at  least  0.5  mpg  lower  than  the 
original  value,  the  manufactiuer  must 
use  the  recalculated  label  value  and 
annual  fuel  cost  on  the  labels  placed  on 
all  future  vehicles  produced  15  days,  or 
more,  after  the  completion  of  the 
confirmatory  test. 

(2)  If  the  newly  calculated  label  value 
is  at  least  0.1  mpg  lower  than  the 
original  value,  tJie  manufacturer  must 
use  the  recalculated  label  value  to 
determine  Gas  Guzzler  Tax  liability.  The 
tax  paid  to  the  IRS  must  reflect  the 
recalculated  value  for  all  vehicles 
produced.  The  gas  guzzler  tax  statement 
required  under  the  ciurent  provisions  of 
40  CFR  600.307-95(f)  to  be  placed  on 
the  fuel  economy  label  shall  reflect  the 
recalculated  values  on  all  future 
vehicles  produced  15  days,  or  more, 
after  the  completion  of  the  confirmatory 
test. 

All  confirmatory  test  results  must  be 
used  in  CAFE  calculations. 

EPA  is  adopting  its  proposal  requiring 
manufacturers  to  submit  a  copy  of  the 
CAFE  calculations  directly  to  the 
National  Highway  Traffic  and  Safety 
Administration  (NHTSA)  conciurent 
with  the  submission  to  EPA. 

5.  Small  Volume  Provisions 

EPA  is  adopting  its  proposal  to 
increase  the  number  of  sales  which 
define  small  volume  manufacturers  to 
U.S.  sales  of  less  than  15,000  per  model 
year  (including  light-duty  vehicles, 
light-duty  trucks,  heavy-duty  vehicles 
and  heavy-duty  engines).  Similarly,  EPA 
is  adopting  its  proposal  to  allow  any 
manufactvuer  to  use  small  volume 


certification  procediu-es  for  any  test 
groups,  provided  that  the  combined  U.S. 
sales  are  below  15,000  units  per  model 
year. 

Any  certification  options  provided 
under  CAP  2000  for  large  volume 
manufacturers  would  be  available  to 
small  volimie  manufacturers  (e.g., 
bench-aged  components  for  diu"ability, 
etc.). 

6.  Information  Requirements 

Application  for  certification.  EPA  is 
adopting  its  proposal  that  manufacturers 
submit  applications  for  certification  on 
the  basis  of  durability  groups.  The 
application  will  be  submitted  in  two 
parts: 

Part  1  consists  of  general  information 
about  the  manufactiirer  and  the  entire 
product  line,  durability  group 
descriptions,  evaporative/refueling 
family  descriptions,  OBD  information 
and  information  specific  to  each  test 
group.  This  is  the  information  generally 
needed  by  EPA  to  make  certification 
decisions. 

Part  2  is  information  which  is 
primarily  needed  by  EPA  for  post- 
certification  compliance  purposes.  It 
includes  such  information  as  part 
numbers  of  each  emission  related 
component  for  each  engine  code,  certain 
calibration  specifications,  owners 
manuals,  service  manuals  and  technical 
service  bulletins.  This  information  is 
necessary  for  the  Agency  to  perform  its 
in-use  compliance  activities  such  as 
identifying  mis-builds  (non-certified 
vehicle  configurations),  evaluating 
manufacturer  defect  reports,  and 
conducting  in-use  recall  testing 
programs. 

Timing  of  information  submissions. 
Part  1  of  the  Application  is  to  be 
submitted  prior  to  certification  and  Part 
2  is  to  be  submitted  by  January  first  of 
the  applicable  model  year  (e.g.  a  model 
year  2001  Part  2  Application  would  be 
due  by  1/1/2001).  Any  updates  to  the 
Part  1  will  also  be  due  by  January  first 
of  the  model  year. 

A  fined,  end-of-model-year 
Application  update  (including  any 
updates  to  Parts  1  and  2  reflecting  any 
ruiming  changes  occmring  since 
January  1  is  required  to  be  submitted  by 
January  first  of  the  following  model  year 
(for  example,  the  final  Application 
update  for  model  year  2001  would  be 
due  by  1/1/2002). 

Based  on  comments  received,  EPA  is 
increasing  the  time  allowed  to  submit 
the  Part  2  application  from  30  days  to 
60  days  for  those  test  groups  certified 
close  to  the  end  of  January  1  of  the 
applicable  model  year. 


B.  In-Use  Testing  Requirements 

1.  Overview 

EPA  is  adopting  the  in-use  testing 
program  generally  as  proposed.  The 
program  consists  of  two  basic  categories 
of  manufactxirer-funded  in-use  testing: 
(1)  in-use  verification  testing  of  vehicles 
representing  virtually  all  of  the  test 
groups  produced  by  each  manufacturer 
in  each  model  year  and,  (2)  in-use 
confirmatory  testing  consisting  of  more 
rigorous  testing  of  test  groups  or  subsets 
of  these  test  groups  (limited  to 
transmission  types)  which,  during  the 
in-use  verification  testing,  demonstrated 
potentially  high  emissions. 

2.  hi-Use  Verification  Testing  (lUVP) 

This  element  of  the  program  will 
provide  the  Agency  and  the  industry 
with  emission  data  feedback  from 
vehicles  driven  under  real-world 
conditions.  The  data  generated  from  the 
lUVP  will  be  used  to  assess  and  improve 
the  effectiveness  of  the  manufacturer's 
certification  durability  and  emission 
demonstration  processes.  In  addition, 
the  lUVP  data  will  be  used  to  determine 
the  need  for  further  manufactiuer 
funded  in-use  testing  (In-Use 
Confirmatory  Testing)  which  may  be 
used  by  the  Agency  in  determining 
whether  an  emissions  recall  is 
necessary. 

The  basic  elements  of  the  proposed 
lUVP  are  low  mileage  (10,000  mile 
minimum  vehicle  mileage, 
approximately  one  year  of  operation) 
and  high  mileage  (50,000  mile 
minimum  mileage  and  approximately 
four  years  of  operation)  emission  testing 
of  in-use  vehicles.  These  mileage  and 
age  test  points  were  selected  to  provide 
feedback  to  the  Agency  and  the  industry 
on  the  emission  performance  of  vehicles 
at  both  an  early  point  in  their  operating 
life  (to  allow  early  identification  of  any 
problems  which  occur  in  production  or 
early  in  the  life  of  the  vehicle  to 
minimize  the  emission  impact  of  the 
defect  or  deficient  design),  and  at  a 
point  well  into  the  vehicle's  statutorily- 
defined  useful  life  (to  identify  and 
correct  any  problems  which  occur  only 
after  extended  in-use  operation)  but  not 
at  such  a  high  mileage  that  high 
emitting  vehicles  would  not  be 
identified  until  the  end  of  their  useful 
life.  The  total  number  of  vehicles  a 
particular  manufacturer  would  be 
required  to  test  for  the  lUVP  imder  the 
requirements  of  this  proposal  would  be 
dependent  upon  the  number  of  test 
groups  in  the  manufacturer's  product 
line  and  the  number  of  sales  within 
those  groups.  The  sample  sizes  required 
for  the  low  and  high  mileage  test 
programs  and  test  group  sales  volumes 
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are  inl  ended  to  reflect  the  increased 
potenl  ial  for  emission  contribution  by 
high  production  test  groups,  the 
increai  led  likelihood  of  problems 
occurr  mg  as  vehicles  reach  higher 
mileaae,  and  the  desire  of  the  Agency  to 
minim  ize  the  resources  required  to 
condui  :t  the  program. 

Additionally.  EPA  is  adopting  its 
propo^l  that  a  manufactiu^r  may 
increase  the  required  sample  size 
specified  for  a  specific  lUVP  test  group 
sampl4  with  prior  EPA  approval  prior  to 
the  initiation  of  the  additional  testing. 
The  Adency  believes  that  prior  approval 
of  an  iacrease  in  sample  size  is  needed 
to  prevent  the  unrestrained  addition  of 
vehicles  which  could  mask  or  dilute 
potentijal  emission  problems. 

EPA  kvas  requested  to  change  the 
proposed  requirement  that  one  high- 
mileag*  vehicle  in  the  in-use 
verific^on  fleet  have  at  least  75,000 
miles  t6  be  at  least  75  percent  of  full 
useful  life.  This  piupose  of  the  request 
was  to  1  larmonize  with  the  California 
ARB  proposed  regulations,  and  EPA  has 
done  sc  in  the  final  rule. 

EPA  :  s  adopting  its  proposed 
regulati  ons  for  vehicle  selection  and 
procure  ment  protocols.  These 
procedi  ires  and  protocols  provide 
assurance  that  the  in-use  vehicles  will 
have  Bjmerienced  typical  real-world  use 
and  ma  ntenance.  and  will  screen  out 
only  thcise  vehicles  which  are  tampered, 
unsafe  t  d  test,  or  are  in  such  a  condition 
that  resi  oration  to  a  test-ready  condition 
would  t  e  too  costly.  To  preclude 
imderes  timating  the  emissions  of  the  in- 
use  flee  through  possible  climate- 
related  I  lias  (the  Agency  believes 
vehicles  operated  primarily  in  warm 
weather  areas  may  be  subject  to  less 
harsh  di  irability  conditions  than  those 
operatec  in  cold  weather),  and  on  the 
basis  of  i  comment  received,  EPA  has 
modifie(  I  its  proposal  requiring  that  a 
certain  i  lumber  of  vehicles  in  each 
sample  le  prociued  from  north  of  the  40 
degree  pbrallel  line.  Instead,  those 
vehicles  must  be  procured  from 
location  i  with  a  heating  degree  day  30 
year  ami  ual  average  equal  to  or  greater 
than  4,0  )0.  The  reasons  for  this  change 
are  discussed  in  section  D.l.  below. 

As  discussed  above  in  section  II. A.,  in 
the  even :  that  the  lUVP  data  from  a  test 
group  sa  nple  at  either  the  low  or  high 
mileage  est  point  exceed  certain 
criteria,  lPA  is  also  requiring  that 
manufac  tiuers  perform  an  analysis 
explaini)  ig  why  their  durability 
processe  5  are  or  are  not  still  capable  of 
acciu-ate  y  predicting  in-use 
perform;  nee.  EPA  is  also  adopting  as 
propose(  its  provisions  for  the  in-use 
testing  o  small  voliune  manufactiu^rs/ 
test  grou  )s  and  alternative  fueled 
vehicles. 


EPA  is  adopting  its  proposal  that  the 
FTP  and  the  US06  portion  of  the 
supplemental  FTP  (SFTP)  be  performed 
on  each  in-use  vehicle  tested. 
Manufactiu^rs  will  determine  the 
composite  in-use  SFTP  emission  level 
by  combining  the  in-use  US06  and  in- 
use  FTP  test  levels  with  the  test  level 
from  the  pre-production  certification  air 
conditioning  test  (without  deterioration 
factors  applied).  The  A/C  portion  of  the 
supplemental  FTP  is  an  extremely 
resource  intensive  test  because  of  the 
test  cell  requirements  (a  special 
environmental  chamber).  In  evaluating 
the  utihty  of  the  data  which  would  be 
obtained  versus  the  high  cost  of 
conducting  an  in-use  A/C  test  cycle  as 
part  of  the  in-use  verification  program, 
EPA  decided  not  to  require  testing  on 
the  A/C  cycle.  Included  in  this 
evaluation  was  EPA's  belief  that  for 
emissions  deterioration  purposes,  the 
US06  portion  of  the  test  cem  be 
directionally  predictive  of  the  results  of 
the  A/C  cycle.  EPA  may  always  conduct 
its  own  in-use  testing  to  confirm 
compliance,  and  if  futiu-e  indications 
are  that  noncompliance  with  the  A/C 
cycle  may  be  an  issue,  can  revisit  this 
decision  in  a  future  regulation. 

EPA  is  adopting  its  proposal  requiring 
a  single  in-use  evaporative  test  and  on- 
board refueling  loss  test  per 
evaporative/refueling  family  at  both  the 
low  and  high  mileage  test  points.  As  of 
this  final  rule,  ongoing  evaporative  test 
procedure  streamlining  efforts  between 
EPA,  California  ARB  and  industry  have 
not  led  to  a  unified  procedure. 
Therefore,  EPA  is  adopting  its  proposed 
in-use  evaporative/refueling  testing 
requirement  using  the  test  procedures 
described  in  subpart  B  of  part  86. 

Because  EPA's  emission  standards 
currently  apply  at  high  altitude  as  well 
as  low  altitude,  EPA  is  adopting  its 
proposal  that  one  vehicle  per  test  group 
be  tested  under  high  altitude  conditions 
for  FTP.  EPA  is  proposing  to  require  this 
testing  only  at  the  high  mileage  test 
point  in  order  to  minimize  the  expense 
and  facility  constraints,  if  any, 
associated  with  this  testing. 

3.  Manufacturer  Funded  In-Use 
Confirmatory  Testing 

Today's  final  rule  also  includes 
regulations  which  create  a  manufacturer 
funded  in-use  confirmatory  testing 
program.  These  are  unchanged  from  the 
proposed  rule.  This  program  requires 
manufacturers  to  conduct  additional  in- 
use  testing  of  a  test  group  when  the 
lUVP  data  for  the  test  group  exceeds  a 
specified  trigger  level.  Additionally, 
EPA  could  target  testing  of  a 
transmission-type  subset  of  a  test  group 
if  emissions  shown  by  the  entire  test 


group  sample  meet  the  specified 
triggering  criteria. 

The  criteria  that  will  trigger 
confirmatory  testing  (a  mean  of  1.30 
times  the  standard  with  a  50  percent  or 
greater  failiue  rate  for  the  test  group 
sample  at  either  the  low  or  high  mileage 
test  point)  are  based  upon  the  emission 
standards  to  which  the  test  group  was 
originally  certified. 

The  Agency  intends  to  periodically 
review  and,  if  necessary,  revise  these 
criteria,  and  intends  to  do  so  after  it  has 
gathered  sufficient  information  to 
support  any  revisions. 

C.  Other  Requirements  and  Topics 
l.Fees 

EPA  is  adopting  its  proposal  to 
continue  collecting  a  fee  on  a  per- 
certificate  basis.  Because  the  test  group 
will  become  the  unit  of  certification,  a 
fee  will  be  collected  for  each  test  group 
to  be  certified.  The  new  fee  schedule 
will  be  the  same  as  proposed: 

Federal  signed $27,211 

California  only  signed  8,956 

Fed  only  unsigned  2,738 

Cal  only  unsigned 2,738 

EPA  is  adopting  its  proposal  to  retain 
the  waiver  provision  in  the  current  fee 
regulations  when  the  fee  exceeds  1%  of 
the  aggregate  projected  U.S.  sales  of 
vehicles  covered  by  the  certificate 
(§86.908-93). 

2.  Miscellaneous  Corrections  and 
Changes 

EPA  is  adopting  other  requirements  as 
proposed,  including  language 
prohibiting  crankcase  emissions  from  all 
light-duty  vehicles,  rather  than  from 
Otto-cycle  and  methanol-fueled  diesel 
light-duty  vehicles,  the  elimination  of 
high  altitude  exemption  provisions  for 
those  vehicles  and  trucks  meeting 
specific  design  limitation  criteria  (see 
§§86.094-8(h)  and  (i)),  and  a  revision 
making  the  Agency's  defeat  device 
policy  applicable  to  all  types  of  fuels 
rather  than  just  to  gasoline. 

3.  Incentives  To  Encourage  Better  In-Use 
Emission  Performance 

The  Agency  is  adopting  its  proposed 
regulatory  language  that  will  allow  the 
Agency  to  waive  or  modify  certain  other 
regulatory  requirements  to  allow  the 
structuring  of  an  incentive  program.  In 
the  NPRM,  the  Agency  requested  and 
received  a  niunber  of  suggestions 
regarding  potential  incentive  rewards, 
and  how  an  incentive  program  could  be 
structured  (discussed  in  more  deteiil  in 
the  Response  To  Comments  document 
in  the  docket).  EPA  will  continue  to 
work  with  interested  parties  in 
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developing  an  effective  incentive 
program. 

4.  Cross  References  in  Other  EPA 
Regulations 

EPA  has  amended  regulatory  language 
which  refers  to  Subpart  A  of  Part  86  so 
that  it  also  references  Subpart  S. 
Regulations  affected  include  Part  85, 
subparts  B,  G,  H,  L,  P,  Q  and  R  of  Part 
86,  Part  88,  and  Part  600.  Also,  each  part 
or  subpart  which  includes  the  terms 
"engine  family"  and/or  "engine  control 
system"  has  been  amended  to  clarify 
that  those  terms  can  be  construed  to 
mean  "test  group"  or  "dvuability"  group 
in  the  context  of  Subpart  S  regulations. 

D.  Changes  From  the  Proposed  Rule 

EPA  is  adopting  as  final  its  proposed 
rule,  with  a  few  minor  changes  and 
corrections.  The  most  significant 
changes  are  discussed  below.  A  more 
detailed  discussion  about  the  comments 
received  is  in  the  Response  to 
Comments  dociunent  in  the  docket  for 
this  rule. 

1.  40  Degree  Latitude  Requirement  for 
In-Use  Verification  Vehicle  Procurement 

EPA  proposed  that  at  least  a  certain 
number  of  vehicles  in  each  test  group  be 
procured  from  north  of  the  40  degree 
parallel  line  to  preclude 
underestimating  the  emissions  of  the  in- 
use  fleet  through  possible  climate- 
related  bias.  The  40  degree  north 
latitude  requirement  contained  in  the 
proposed  regulations  was  intended  to 
address  the  Agency's  belief  that  vehicles 
operated  primarily  in  warm  weather 
areas  may  be  subject  to  less  harsh 
dvuability  conditions  than  those 
operated  in  cold.  The  40  degree  line 
extends  across  the  United  States  from 
Cape  Mendocino,  CA  to  Trenton,  NJ. 
Major  metropolitan  areas  in  this  region 
account  for  about  24%  of  the  U.S. 
population.  Vehicles  could  be  procured 
from  any  area  above  the  40  degree 
latitude  line.  While  this  criterion 
captiu-es  a  significant  portion  of  cool 
weather  areas,  it  did  exclude  a  few 
major  metropolitan  areas  which  EPA 
would  consider  to  be  cool  and  would 
not  wish  to  exclude  from  participation 
in  the  in-use  verification  program.  Since 
the  proposal,  EPA  has  determined  that 
there  is  a  more  scientifically-based 
method  to  ensure  the  acquisition  of 
cooler-climate  in-use  vehicles,  which 
will  allow  for  the  inclusion  of 
previously  excluded  areas,  and 
conversely,  will  not  exclude  any 
significant  geographic  areas  where  in- 
use  vehicle  procurement  would  likely 
occur.  This  method  involves  using 
readily  available  climate  data  known  as 
"annual  average  heating  degree  day" 


(HDD)  data.  This  data  is  compiled  by 
various  agencies,  including  the  National 
Climatic  Data  Center  (NCDC)  of  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  Energy 
Information  Administration  (ElA)  of  the 
Department  of  Energy  (DOE),  and  is 
readily  available  from  these  Agencies, 
both  electronically  and  in  hard  copy. 
The  Department  of  Energy,  defines  a 
heating  degree  day  as  "the  number  of 
degrees  per  day  that  the  daily  average 
temperatm'e  (the  mean  of  the  maximum 
and  minimum  recorded  temperatures)  is 
below  a  base  temperature,  usually  65 
degrees  Fahrenheit,  unless  otherwise 
specified  *  *  *". 

Instead  of  procuring  vehicles  from 
above  the  40  degree  N  latitude  line, 
manufactiu^rs  will  instead  be  required 
to  procure  vehicles  from  areas  with  at 
least  30  year  annual  average  HDDs  of 
4,000.  Four  thousand  was  chosen  as  the 
criterion  because  limiting  the  criterion 
to  areas  with  higher  annual  HDDs  (for 
instance,  5,000)  would  exclude  some 
major  metropolitan  areas  that  would 
have  been  covered  with  the  40  deg. 
latitude  criterion  and  which  EPA 
considers  to  be  cooler  climate  areas, 
such  as  New  York  City,  Newark,  N], 
Seattle,  WA,  and  Portland,  OR.,  which 
the  Agency  did  not  intend  to  exclude. 
In  fact,  the  4,000  annual  HDD  criteria 
will  now  include  formerly  excluded 
major  metropolitan  areas  as  well,  such 
as  the  Baltimore-Washington  corridor. 
Overall,  the  area  of  the  United  States 
covered  by  the  criteria  is  more  extensive 
than  the  area  defined  by  the  40  degree 
latitude  line  and  will  ensure  that  in-use 
test  data  is  obtained  from  vehicles 
exposed  to  harsher  weather.  Additional 
major  metropolitan  are  now  included  in 
Missouri,  Illinois,  West  Virginia, 
Colorado,  Utah,  Kansas,  Arizona,  New 
Mexico,  Oklahoma,  and  Kentucky. 
Major  metropolitan  areas  in  this  region 
accoimt  for  about  30  percent  of  the 
population.  This  change  is  also 
responsive  to  a  comment  received, 
discussed  in  more  detail  in  the  response 
to  comments  document.  Accordingly, 
EPA  is  revising  its  regulations. 

2.  NLEV  and  CAP  2000 

The  California  ARB  has  adopted  a 
regulation  parallel  to  CAP  2000.  This 
will  supercede  the  ciurent  ARB 
regulations  which  apply  to  NLEV- 
certified  vehicles.  Accordingly,  EPA  has 
modified  the  NLEV  regulations  in 
subpart  R  of  part  86  to  acconmiodate  the 
incorporation  of  the  California  ARB 
CAP  2000  regulations  into  the  NLEV 
certification  process. 

An  incorrect  cite  was  inadvertently 
given  in  section  86.1801-01  of  the 
proposed  regulatory  language,  which 


referred  the  reader  to  Subpart  A  for 
NLEV  requirements.  This  has  been 
corrected. 

Regulatory  language  contained  in 
§  86.096-30" pertaining  to  NLEV 
certification  was  inadvertently  omitted 
in  CAP  2000  and  has  been  added  back 
under  §86.1848-01. 

3.  High  Altitude  In-Use  Testing 

The  preamble  language  for  the  NPRM 
incorrectly  stated  that  EPA  was  not 
proposing  to  include  the  results  of  high- 
altitude  in-use  verification  testing  in  the 
data  to  be  used  to  determine  if  a  test 
group  met  the  1.30  times  the  standard 
criteria  (modified  from  the  1.3  in  the 
proposed  rule  to  preclude  rounding 
errors)  which  triggers  manufactiu^r  in- 
use  confirmatory  testing.  The  proposed 
regulatory  language  did  reflect  the 
Agency's  intention  to  include  high 
altitude  data  in  the  calculation.  The 
inclusion  of  high  altitude  data  is 
appropriate  given  that  the  emission 
standards  are  "all  altitude,"  which 
require  compliance  to  the  same 
numerical  standard  regardless  of 
altitude. 

4.  Regulatory  Language  Section 
Numbering 

Comments  were  favorable  about  the 
general  layout  and  numbering  scheme 
in  the  proposed  rule.  EPA  is  retaining 
this  layout,  but  has  renumbered  (but  not 
reordered)  a  portion  of  the  final 
regulatory  language  to  leave  some  blank 
"Reserved"  sections.  Doing  so  gives  the 
Agency  more  flexibility  in 
accommodating  any  future  regulations 
and  is  in  keeping  with  the 
Administration's  "Plain  Language" 
directive  which  suggests  that  Agencies 
leave  reserved  sections  in  new 
regulations  for  that  purpose. 

5.  Evaporative  and  Refueling  Durability 
Procedures 

A  commenter  requested  that  EPA 
clarify  its  language  on  the  service 
acciunulation  methods  for  both 
evaporative  and  refueling  diu^bility 
procedures.-  Specifically,  it  was 
requested  that  EPA  allow  bench  aging 
procedures  as  an  alternative  durability 
method.  While  EPA  believes  that  the 
proposed  language  allows  for  such 
methods,  language  specifically 
permitting  bench  aging  for  evaporative 
and  refueling  durabiUty  procedures  has 
been  added  to  the  final  rule  for  clarity. 

6.  High  Altitude  Certification  Testing  for 
Evaporative  and  Refueling  Compliance 

The  proposed  regulations  incorrectly 
included  SFTP  testing  at  high  altitude 
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as  pari  of  the  evaporative/refueling  test 
requirements.  Because  SFTP  standards 
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7.  Statiilized  Vehicle  Requirements 

The  aroposed  regulatory  language 
allowe  i  manufacturers  to  consider 
vehicles  with  2,000  miles  accumulated 
on  then  as  "stabilized"  for  emission 
testing]  purposes.  A  commenter 
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8.  Evaf  orative/Refueling  Family 
Detern:  ination. 

Both  during  the  development  of  the 
NPRM  and  in  comments  received  after 
the  pro  josal,  EPA  was  requested  to 
revisit  he  regulatory  criteria  for 
determ  ning  evaporative/refueling 

.  EPA  is  adopting  some  of  these 
t  ions  in  the  final  rule.  In 
ar,  it  is  adding  the  criterion  of 

composition,  and  deleting  the 
of  fill  limiter  system,  vapor/ 
s  eparator,  vapor  hose  diameter, 
location,  and  onboard 
ottic  hardware  and  calibrations, 
ieves  that  the  eliminated  criteria 
are  cali  )rational  in  nature  and  have  less 
an  the  durability  of  the 
apon  tive/refueling  system.  These 

are  not  expected  to  significantly 
or  decrease  the  number  of 
porE  tive/refueling  families,  thus  no 
is  being  made  to  the  cost 


9.  Evapi  )rative/Refueling  In-use 
Verifica  tion  Testing 


In  thd  preamble  to  the  NPRM,  EPA 
stated  that  the  in-use 
testing  for  evaporative/ 
emissions  would  not  begin 
2004  model  year.  The 
regulatory  language,  which  is 
requires  evaporative/refueling 
t(  isting  to  be  performed  on  2001 
r  vehicles  for  the  high  mileage 
,000  miles/fourth  year  of 
meaning  that  the  first  testing 
occur  until  the  2004/2005 
year  time  frame).  Because  EPA 

implementing  all  low 
in-use  testing  until  the  2004 

this  will  provide  a  number 
of  lead  time  for  manufacturers 
or  arrange  for  the  necessary 
ii  ive/refueling  testing  facilities. 


E.  Comments  Relating  to  EPA 's  Legal 
Authorities  and  Factual  Basis  for  CAP 
2000 

EPA  received  comments  from  two 
organizations  ■*  challenging  whether  EPA 
has  met  its  statutory  obligations  and 
claiming  EPA  failed  to  provide  a  factual 
basis  for  the  CAP  2000  proposal.  The 
following  discussion  details  the  specific 
comments  and  EPA's  responses. 

1.  Comment 

Commenters  suggested  that  EPA's 
proposal  fails  to  establish  methods  and 
procedures  for  testing,  "by  regulation," 
as  required  by  section  206(d)  of  the 
Clean  Air  Act.  Commenters  claim  that  to 
be  consistent  with  section  206,  EPA 
must  either  aggregate  the  manufacturer- 
specific  test  procedures  in  the 
certification  regulations  it  proposes  for 
public  comment,  or  require  that 
manufacturer-specific  test  procedures  be 
developed  by  regulation  on  a  case-by- 
case  basis  only  after  public  notice  and 
opportunity  for  comment. 

EPA's  Response 

Section  206(a)(1)  states  that  the 
Administrator  shall  test,  or  require  to  be 
tested  in  such  a  manner  as  deemed 
appropriate  any  new  motor  vehicle  or 
motor  vehicle  engine  submitted  by  a 
manufacturer  to  determine  whether 
such  vehicle  or  engine  conforms  with 
EPA  emission  standards.  Section  206(d) 
requires  that  EPA  issue  regulations  that 
establish  methods  and  procedures  for 
making  tests  under  section  206. 

The  regulations  proposed  by  EPA 
would  require  that  manufacturers 
develop  programs  demonstrating  the 
durability  of  their  emissions  control 
systems,  as  part  of  demonstrating 
compliance  with  applicable  emission 
standards.  The  regulations  establish  the 
criteria  for  EPA  approval  of  a  durability 
program,  and  provide  for  required  in- 
use  testing  to  check  on  the  accuracy  of 
the  durability  demonstration.  EPA's 
proposed  regulations  describe  design 
requirements  each  manufacturer's 
durability  program  must  satisfy  for  EPA 
approval.  Manufacturers  are  required  to 
show  that  their  durability  processes  are 
designed  to  cover  a  significant  majority 
of  deterioration  rates  expected  by 
vehicles  in  actual  use.  These  durability 
demonstration  programs  are  used  in  the 
certification  process  to  establish  the 
general  rate  of  emission  deterioration  a 
similar  group  of  vehicles  are  expected  to 
experience  over  time.  This  rate  of 
deterioration  is  applied,  via 
deterioration  factors  or  other  means,  to 
data  generated  from  emission  test 
vehicles  within  the  durability  group  to 
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demonstrate  whether  a  vehicle  will 
meet  emission  standards  over  its  useful 
life.  In  essence,  EPA's  proposed 
regulations  would  establish  a  case-by- 
case,  adjudicatory  process  and  criteria 
for  acceptance  or  rejection  of  a 
manufacturer's  durability  program. 
Commenters's  claim  that  this  is 
unlawful  under  section  206(d),  and  that 
EPA's  regulations  must  themselves 
contain  the  specific  details  of  each 
manufacturer's  durability  program 
(whether  adopted  in  a  single,  aggregate 
rulemaking,  or  future  case  specific 
rulemakings).  The  issue  raised  by 
commenters  is  therefore  whether  EPA 
may  reasonably  exercise  its  authority 
under  section  206(d)  to  establish  an 
adjudicatory  type  procedure  as 
proposed. 

Whether  section  206  authorizes  or 
prohibits  such  agency  action  is  a  matter 
of  statutory  interpretation.  The  first 
question  is  whether  Congress  has 
directly  spoken  to  this  issue,  such  that 
Congressional  intent  is  clear  on  this 
specific  matter.  If  the  intent  of  Congress 
is  clear  regarding  a  statutory  provision, 
the  Agency  must  follow  that  intent.  If 
Congress'  intent  is  not  clear  on  this 
specific  issue,  then  the  question  is 
whether  EPA's  interpretation  of  section 
206(d)  is  a  reasonable  way  to  implement 
the  authority  delegated  in  that 
provision.  Chevron  v.  NRDC,  467  U.S. 
837,  842  to  844  (1984).  Traditional  tools 
of  statutory  construction  are  used  to 
answer  these  questions.  Id. 

This  issue  can  be  seen  as  two  distinct 
questions.  The  first  is  whether 
establishing  methods  and  procedures  by 
regulation  requires  that  all  the  specific 
details  related  to  testing  must  be 
contained  in  the  regulations  themselves, 
prohibiting  establishment  of  an 
adjudicatory  process  to  determine  these 
specific  details.  The  second  question  is 
whether  a  durability  demonstration 
program  is  part  of  "making  tests" 
subject  to  the  requirements  of  section 
206(d). 

For  the  first  question,  the  terms  used 
by  Congress,  "establish  methods  and 
procedures,"  are  not  defined  in  the 
Clean  Air  Act.  These  terms  are  general 
in  nature,  and  can  be  readily  interpreted 
as  covering  a  broad  range  of  agency 
action.  "Methods"  and  "procedures" 
would  encompass  both  detailed 
prescriptions  of  how  to  conduct  a  test, 
as  well  as  broad  general  provisions, 
such  as  a  requirement  that  testing  be 
conducted  using  good  engineering 
practices.  These  terms  are  broad  enough 
in  nature  to  include  a  process  for  future 
determination  of  the  specific  details  of 
a  test  program,  based  on  submission  of 
a  proposed  program  for  EPA  review 
according  to  pre-set  criteria.  The  term 
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"establish"  also  appears  general  enough 
to  include  both  the  establishment  of 
detailed  specifics  at  one  time,  as  well  as 
establishment  of  a  process  to  set 
detailed  specifics  at  a  future  point.  The 
text  of  section  206(d)  does  not  appear  to 
indicate  a  clear  congressional  intent  to 
prohibit  the  adjudicatory  approach 
proposed  by  EPA,  but  instead  employs 
terms  that  are  broad  and  general  in 
nature,  allowing  a  variety  of  potential 
ways  to  establish  methods  and 
procedures  for  testing.  The  legislative 
history  is  limited,  and  does  not  provide 
any  indication  of  a  contrary 
congressional  intent.  Clean  Air 
Amendments  of  1970,  Conference 
Report  No.  1783,  91st  Congress,  2d  S 
(1970). 

In  this  case.  Congress  did  not  express 
a  clear  intent  that  EPA  may  not  exercise 
its  authority  under  section  206(d)  by 
setting  up  an  adjudicatory  process  in  the 
regiUations.  Instead,  Congress's  grant  of 
authority  provides  EPA  with  substantial 
discretion  in  how  to  "establish  methods 
and  procedures"  for  conducting  tests 
under  section  206(d).  Since  Congress 
has  not  specifically  addressed  the 
question  at  issue,  EPA's  interpretation 
of  this  grant  of  authority  should  be 
upheld  if  it  is  a  reasonable  way  to 
implement  Congress'  intent.  Chevron  at 
844. 

The  adjudicatory  process  set  up  by 
EPA's  regulations  is  an  efficient  way  to 
benefit  from  each  manufactiuer's 
expertise  and  knowledge  of  the 
durability  of  their  vehicles.  For 
example,  manufacturers  will  be  able  to 
tailor  their  vehicle  aging  procedures  to 
the  specific  details  of  the  hardware  used 
on  their  vehicles,  and  the  way  it  is 
expected  to  deteriorate  over  time,  as 
well  as  any  unique  driving  and  usage 
patterns  of  their  customers,  and  thus 
account  for  the  effect  that  these 
hardware  and  usage  patterns  have  on 
emission  deterioration  and  emission 
control  system  designs.  As  discussed  in 
the  NPRM  (63  FR  39660,  (July  23, 
1998)),  EPA  beUeves  that  the  resulting 
manufacturer  durability  programs 
should  improve  the  effectiveness  of 
EPA's  vehicle  compliance  programs,  by 
improving  the  ability  of  the  new  motor 
vehicle  certification  program  to  predict 
and  account  for  in-use  diu-ability  and 
deterioration  of  the  emissions  control 
system. 

As  described  in  the  NPRM,  EPA  has 
been  approving  manufacturer 
alternative  durability  programs  under 
RDP-I  for  several  years.  Two  major 
types  of  durability  processes  have 
emerged  from  the  RDP-I  experience: 
whole  vehicle  mileage  accumulation 
cycles  and  bench  aging  procedures.  The 
whole  vehicle  aging  concept  involves 


driving  vehicles  on  a  track  or 
dynamometer  on  an  aggressive  driving 
cycle  of  the  manufacturer's  design.  The 
bench  aging  procedures  involve  the 
removal  of  critical  emission  components 
(such  as  the  catalyst  and  oxygen  sensor) 
and  the  accelerated  aging  of  those 
components  on  an  engine  dynamometer 
bench.  Through  the  approval  process, 
EPA  has  been  requiring  that 
manufacturers  compare  the  catalyst 
operating  temperatures  during  the 
AMA  '  and  during  the  proposed 
durability  method  as  well  as  average 
speeds,  acceleration  rates  and  the  like 
for  whole  vehicle  methods.  In 
evaluating  the  comparisons,  EPA 
believes  that  the  programs  are  more 
effective  than  the  ciurent  program  at 
predicting  the  deterioration  that  occurs 
in  actual  use.  EPA  believes  that 
allowing  manufacturer-specific 
durability  programs  to  continue  is 
appropriate. 

As  it  has  in  the  past  under  the  RDP- 
I  program,  EPA  will  require  that 
manufacturers  provide  data  prior  to 
certification  showing  that  the  aging 
procedures  woidd  predict  the 
deterioration  of  the  significant  majority 
of  in-use  vehicles  over  the  breadth  of 
their  product  line  which  would 
ultimately  be  covered  by  this  procedure 
for  both  whole  vehicle  and  bench-aging 
durability  methods.  Manufactiuers  have 
varying  sources  of  data  available,  such 
as  emissions  data,  driver  survey  data, 
catalyst  temperature  history  data  and 
catalyst  conversion  efficiency  data. 
Generally  these  data  are  compared  to 
manufacturer  in-use  data  to  determine 
how  broadly  the  deterioration  factors 
reflect  the  overall  vehicle  fleet.  EPA 
determines,  based  on  these  data  whether 
to  approve  the  durability  process.  EPA 
believes  that  the  various  whole  vehicle 
and  bench  aging  programs  are  more 
effective  than  the  current  program  at 
predicting  the  deterioration  that  occius 
in  actual  use. 

EPA  also  believes  an  adjudicatory 
process  is  a  more  efficient  method  of 
reviewing  and  approving  or  rejecting 
such  durability  programs,  avoiding  the 
time  and  resoiu'ces  that  would  be 
necessary  to  promulgate  by  ridemaking 
each  manufacturer-specific  durability 
program.  EPA  believes  that  the 
adjudicatory  process  proposed  and 
adopted  in  this  nde  is  a  reasonable  way 
to  establish  manufacturer-specific 
durability  programs  that  are  expected  to 
provide  better  information  about  in-use 
emissions  deterioration,  for  use  in 
making  certification  decisions. 


EPA's  interpretation  of  the  statute  is 
consistent  with  prior  EPA 
interpretations  of  section  206.  For 
example,  EPA  has  never  interpreted 
section  206  as  requiring  promulgation  of 
every  aspect  of  each  manufactiu^r 
durability  program.  In  the  past,  the 
regulations  have  set  up  a  durability 
process  that  required  manufacturers  to 
acciunulate  mileage  on  a  pre-production 
vehicle  over  a  prescribed  driving  cycle 
from  100,000  miles  as  a  way  to  simulate 
deterioration  over  the  useful  life.  The 
regidations  described  the  driving 
course,  the  speed  for  each  lap,  stops, 
and  similar  details.  The  regulations  do 
not  describe  when  drivers  must  be 
changed,  how  much  driving  per  twenty- 
four  hours,  leaving  many  other  details 
for  case-by-case  decision  making  by 
EPA.  Another  example  is  40  CFR 
86.090-27,  Special  Test  Procedures. 
Under  this  section,  EPA  interpreted 
section  206  to  allow  the  Administrator, 
based  on  a  written  application  from  a 
manufactiu^r,  to  prescribe  tests 
procedures,  other  than  those  prescribed 
in  the  CFR,  for  a  vehicle  not  susceptible 
to  satisfactory  testing  in  40  CFR  part  86. 
This  is  an  adjudicatory  process  where 
the  EPA  approves  alternative  testing  in 
advance,  without  promulgated 
minimum  requirements.^  Another 
example  is  EPA's  diu^bility  regulations 
for  certification  of  light-duty  trucks, 
which  have  permitted  manufactiu^rs  to 
use  their  owra  methods,  based  on  good 
engineering  judgment,  to  determine 
DFs,  subject  to  review  and  approval  by 
EPA.  (See  §  86.094-24(c)(2)).  EPA  set  up 
this  adjudicatory  process  in  the 
regulations,  providing  future  case  by 
case  EPA  approval  of  the  results  of  a 
manufactiu^rs'  durability  program. 

In  sum,  EPA  does  not  believe  that 
Congress  intended  to  prohibit 
reasonable  regulations  under  section 
206(d)  that  set  up  an  adjudicatory 
process  to  review  and  approve 
manufacturer  specific  durability 
programs.  EPA  believes  that  the  process 
set  up  in  the  regulations  is  a  reasonable 
exercise  of  the  general  authority 
provided  to  EPA  in  section  206(d). 

The  second  issue  raised  by  the 
comment  is  whether  a  manufacturer's 
durability  program  is  part  of  making  a 
test  such  that  it  is  subject  to  the 
requirements  of  section  206(d). 
However,  EPA  does  not  believe  that  it 
is  necessary  to  decide  this  issue.  If 
durability  processes  are  subject  to 
section  2b6(d),  then  as  described  above 
EPA  believes  it  has  the  authority  to 
allow  an  adjudicatory  process  to 


*■  The  driving  schedule  prescribed  in  Appendix  IV 
of  Part  86. 


*EPA's  regulations  have  included  this  kind  of 
provision  for  approval  of  alternative  test  procedun 
for  many  years. 
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detent  ine  the  specific,  detailed  portions 
of  a  mi  nufacturer's  durability  program. 
If  the  r  lanufacturers'  durability 
proces  ;es  are  not  subject  to  the 
requirements  of  section  206(d),  then 
EPA's  1  egulations  clearly  do  not  violate 
that  pDvision.  In  either  case,  EPA 
believe  s  it  has  authority  under  section 
206(a)(  1)  to  require  durability  programs 
as  part  of  the  testing  performed  for 
purposes  of  certification.  Section 
206(a)(  I)  allows  EPA  to  require  testing 
"in  sue  h  a  manner  as  he  [the 
Admin  strator]  deem  appropriate."  This 
provid<  s  EPA  the  discretion  to  require 
manufacturer  specific  durability 
programs  as  part  of  the  certification 
process. 


2.  Comment 

Cominenters  stated  that  EPA's 
proposi  1  is  contrary  to  section  206(e), 
which  ( hligates  EPA  to  disclose 
certifies  tion  information  allowing 
purcha)  ers  to  determine  the 
"comparative  performance"  of  vehicles. 
Congrei  s  contemplated  a  form  of 
"enviroimental "  competition  among 
automo  )ile  manufacturers.  Commenters 
claim  tl:  at  the  competition  has  not 
developed,  at  least  in  part,  due  to  EPA's 
decisioi  to  "maintain  the  secrecy  of  the 
certifier  tion  test  procedures."  EPA  Air 
Docket  iA-96-50  item  IV-B-10  at  6. 
Compai  sons  cannot  be  made  without 
an  accui  ate  understanding  of  the  test 
procedures  employed  to  generate  the 
certification  emission  data. 

EPA  Re!  ponse 

Sectic  n  206(e)  provides  that: 

Aqministrator  shall  make  available  to 
the  results  of  his  tests  of  any  motor 
motor  vehicle  engine  submitted  by 
turer  under  subsection  (a)  of  this 
promptly  as  possible  after 
31,  1970.  at  the  beginning  of  each 
which  begins  thereafter.  Such 
1  be  described  in  such 
cal  manner  as  will  reasonably 
prospective  ultimate  purchasers 
mjitor  vehicles  and  new  motor  vehicle 
le  comparative  performance  of  the 
nd  engines  tested  in  meeting  the 
prescribed  under  section  7521  of 
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Sectio  1  206(e)  of  the  Clean  Air  Act 
EPA  to  make  available  to  the 
results  of  tests  of  any  motor 
motor  vehicle  engine 
by  a  manufacturer  under 
a).  Congress'  intent  is  clear 
at  the  words  of  the  statute, 
did  not  require  that  EPA  make 
the  specific  details  of  test 

employed  to  generate  the 
data,  or  the  durability 
employed  in  the  certification 
Congress  stated  that  the  results 
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of  the  tests  are  to  be  made  available  to 
the  public. 

EPA  makes  available  all  emission  test 
data  which  are  used  to  make 
certification  compliance  determinations 
as  required  by  section  206(e). 
Certification  levels  are  posted  annually 
at  http:Mrww.epa.gov/OMSWWW/ 
gopher/Cert/Veh-cert/Cert-Tst/.  The 
report  contains  certification  levels 
(projected  emission  levels  at  the  end  of 
the  useful  life  miles  of  a  vehicle)  and 
deterioration  factors  used  to  compute 
the  certification  levels.  Vehicles  are 
described  by  vehicle  model,  EPA  engine 
family  name,  manufacturer  family 
name,  number  of  cylinders,  method  of 
fuel  system,  emission  control  system, 
engine  code,  etc.  EPA  believes  the 
information  is  described  in  a 
nontechnical  manner  and  provides 
purchasers  with  enough  information  to 
compare  performance  of  vehicles  in 
meeting  emissions  standards. 

In  any  case,  the  regulation  adopted 
today  establishes  an  adjudicatory 
process  to  implement  section  206  (a) 
and  (d),  and  provide  reasonable 
information  to  make  certification 
decisions.  The  regulations  adopted  here 
were  not  proposed  under  and  are  not 
meant  to  implement  section  206(e).  The 
kind  of  information  presented  to  the 
public  under  section  206(d)  is  not  at 
issue  in  this  rulemaking,  as  this 
regulation  neither  releases  information 
to  the  public,  nor  limits  what 
information  may  or  may  not  be  released 
in  the  future  under  section  206(e). 

3.  Comment 

Commenters  suggest  that  Congress 
clearly  contemplated  that  EPA  would 
require  testing  of  new  motor  vehicles  or 
new  motor  vehicle  engines  to  ensure 
compliance  by  the  vehicle  or  engine 
with  applicable  emission  standards. 
New  motor  vehicles  are  equipped  with 
new  components,  not  with  one  or  more 
artificially  aged  components.  Because 
EPA's  proposal  would  allow  testing  of 
what  is  in  essence  a  "hybrid"  vehicle 
which  includes  such  components, 
EPA's  proposal  is  facially  inconsistent 
with  the  clear  mandate  of  section  206. 

EPA  Response 

Section  206(a)(1)  states  that  the 
Administrator  shall  test,  or  require  to  be 
tested  "in  such  manner  as  he  deems 
appropriate,"  any  new  motor  vehicle  or 
new  motor  vehicle  engine  submitted  for 
a  certificate  of  conformity  with  emission 
standards.  "New  motor  vehicle"  is 
defined  in  section  216  as  a  motor 
vehicle  the  equitable  or  legal  title  to 
which  has  never  been  transferred  to  an 
ultimate  purchaser."  In  section  216 


"new  motor  vehicle  engine"  is  defined 
similarly. 

The  authority  to  require  testing  "in 
such  a  manner  as  he  deems 
appropriate"  under  section  206(a)(1) 
clearly  provides  EPA  with  the  discretion 
to  allow  bench-aging  of  components  as 
part  of  the  procedures  to  prepare  a 
vehicle  for  durability  related  emissions 
testing.  As  described  before,  it  is  a 
reasonable  exercise  of  this  broad 
authority  provided  in  section  206(a)(1) 
for  EPA  to  determine  that  bench  aging 
of  components  may  be  approved  as  part 
of  a  manufacturer's  durability  program. 
EPA  also  has  general  authority  under 
section  301(a)(1)  to  approve  the  use  of 
such  components  on  durability  test 
vehicles.  ("The  Administrator  is 
authorized  to  prescribe  such  regulations 
as  are  necessary  to  carry  out  his 
function  under  this  chapter.")  ^ 

4.  Comment 

Commenters  claim  that  before  EPA 
can  demonstrate  that  each  bench-aging 
or  alternative  whole  vehicle  aging 
technique  complies  with  the  substantive 
requirements  of  section  206,  the  Agency 
must  first  provide  a  complete  and 
thorough  description  of  each  bench- 
aging  or  alternative  whole  vehicle-aging 
technique  proposed  to  be  allowed. 
Without  this  information,  it  is  simply 
not  possible  to  comment  upon  the  merit 
of  the  alternative  testing  techniques. 

EPA  Response 

The  comment  is  based  in  part  on  the 
view  that  each  manufacturer-specific 
durability  process  must  be  adopted 
through  rulemaking.  As  discussed 
previously,  EPA  believes  that  a 
regulation  setting  up  an  adjudicatory 
process  for  approval  of  manufacturer- 
specific  durability  programs  is  not 
prohibited  by  the  Clean  Air  Act  and 
therefore  rulemaking  for  each  durability 
program  is  not  required. 

Commenters  have  been  provided  an 
opportunity  for  meaningful  comment  in 
compUance  with  section  307(d)  of  the 
Clean  Air  Act.  EPA  believes  the 
provisions  of  section  307(d)  have  been 
satisfied  in  this  rulemaking  and  the 
public  has  been  provided  an 
opportunity  to  comment  on  the 
adjudicatory  process  and  durability 
program  requirements.  EPA  proposed 
the  criteria  for  establishment  of  the 
specific  durability  program 


'  In  addition,  this  is  not  inconsistent  with  the 
definition  of 'new  motor  vehicle"  in  section  216. 
That  definition  looks  at  when  title  is  received  by 
the  ultimate  purchaser,  and  does  not  place  any 
resu-iction  related  to  whole  vehicle  aged  or  bench 
aged  parts.  A  test  vehicle  would  meet  the  definition 
of  a  new  vehicle  whether  it  has  bench  aged  or 
whole  vehicle  aged  parts,  as  long  as  title  has  not 
transferred  to  the  ultimate  purchaser. 
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requirements  that  raanufactiorers  must 
satisfy  for  EPA  approval  of  their 
durability  program.  These  criteria 
enable  EPA  to  evaluate  the  expected  in- 
use  deterioration  of  these  durability 
groups,  the  parameters  of  the  diu^ability 
demonstration,  and  the  compliance 
determination.  EPA  described  in  the 
preamble  the  kinds  of  information 
generated  and  durability  programs  used 
under  the  current  RDP-I  regulations.  In 
addition,  EPA  placed  in  the  docket  a 
draft  technical  support  document 
outlining  manufacturer  data  and  other 
information  about  the  current  revised 
durability  program  (RDP-I).  EPA  Air 
Docket  #A-96-50,  item  III-B-2.  Topics 
included  (1)  a  discussion  of  the 
correlation  procedures  used  by  the 
Agency  to  assure  that  accurate  tests  are 
run  by  manufactiuers,  (2)  a  discussion 
of  the  information  collected  from 
manufactiuers  which  is  not  directly 
used  in  reaching  the  decision  to  grant  a 
Certificate  of  Conformity,  (3)  a 
discussion  of  the  effect  of  ambient 
weather  patterns  (warm  versus  cold 
climates)  on  in-use  deterioration  and 
recalls  in  support  of  the  CAP2000 
requirement  that  some  vehicles  tested 
be  recruited  from  cold  weather  locales, 
and  (4)  a  discussion  of  the  rationale 
used  in  proposing  a  durability  group 
concept  for  CAP2000  rather  than  the 
current  engine  family  definition.  The 
comment  period  was  extended  to 
provide  the  public  with  time  to  analyze 
the  support  document.  EPA  believes  the 
information  provided  to  the  public  has 
allowed  opportunity  for  meaningful 
comments. 

5.  Comment 

A  commenter  claims  that  EPA's 
statement  in  the  NPRM  that  "most 
manufacturers  have  demonstrated  that 
essentially  no  engine  out  deterioration 
is  experienced  in  their  ciurent  product" 
is  one  of  the  "basic  premises  underlying 
its  proposal"  for  manufacturer-specific 
diu-ability  programs.  EPA  Air  Docket 
•A-96-50  item  IV-D-10  at  11,  citing  63 
FR  39658 

EPA  Response 

The  NPRM  language  has  not  been 
characterized  in  its  proper  context. 
EPA's  assertion  in  the  NPRM  is  that  new 
"durability  groups"  for  exhaust 
emissions  combine  vehicles  which  are 
likely  to  exhibit  similar  exhaust 
emission  deterioration  over  their  useful 
lives.  In  the  past  "engine  families"  were 
grouped  by  engine-based  parameters 
because  most  emission  reductions  were 
expected  to  occur  through  modifications 
to  the  engine  operating  characteristics. 
As  described  in  the  NPRM,  today's 
vehicles  accomplish  most  emission 


control  through  catalytic  conversion.  In 
essence,  engine-out  deterioration  is  not 
experienced.  Therefore,  the  past 
groupings  (engine-based  parameters  that 
affect  engine-out  emissions)  are  less 
useful  for  evaluating  the  emissions 
durability  of  today's  vehicle  technology. 
EPA  is  requiring  manufacturers  to  group 
vehicles  based  on  catalyst  parameters 
for  more  effective  groupings. 

Broadening  the  grouping  criteria  for 
durability  demonstrations,  by  itself,  may 
add  some  variability  in  emissions  as 
compared  to  the  current  engine  family 
definition;  however,  the  Agency 
believes  that  the  proposed  broader 
durability  groups  coupled  with  worst 
case  durability  vehicle  selections  and 
in-use  verification  program  would 
comprise  a  more  accurate  and  effective 
emission  control  program  than  the 
current  procedures  and  result  in 
significant  environmental  benefits. 

The  accuracy  of  EPA's  statement  is 
discussed  in  the  next  response  to 
comment. 

6.  Comment 

The  commenter  expressed  several 
concerns  about  engine-out  deterioration 
from  the  data  presented  in  the  Technical 
Support  Document  (TSD).  In  particular 
they  noted:  (1)  Using  General  Motors' 
data,  4  of  9  vehicles  display 
deterioration  in  engine-out  emission 
with  respect  to  at  least  one  of  the 
emission  constituents.  (2)  Using 
Chrysler's  data,  28  of  34  vehicles 
display  deterioration  in  engine-out 
emission  with  respect  to  at  least  one  of 
the  emission  constituents.  The 
commenter  expressed  further  concern 
that  most  of  the  Chrysler  data  is  on  Tier 
0  vehicles.  (3)  Based  on  Table  1  of  the 
TSD,  the  commenter  interprets  that 
Toyota  has  presented  data  to  the  Agency 
that  their  engines  show  significant 
engine-out  deterioration.  Based  on  this 
data  the  commenter  takes  issue  with  the 
Agency's  statements  in  the  NPRM  that 
"most  manufacturers  have  demonstrated 
that  essentially  no  engine  out 
deterioration  is  experienced  on  their 
current  product". 

The  commenter  also  expressed 
concerns  about  bench  aging  versus 
whole  vehicle  aging.  In  particular  they 
noted:  For  Honda,  Ford  and  Toyota 
(which  they  indicate  have  approved 
track  and  bench  procedures)  8  of  8 
vehicle  programs  have  no  failing  data; 
however  for  CM  (which  used 
exclusively  a  bench  aging  cycle)  2  of  8 
vehicle  programs  experienced  one  or 
more  test  failures.  Based  on  this  data, 
the  commenter  concludes  that  this  data 
"suggests  that  bench  aging  may  not  be 
as  predictive  as  testing  techniques 


which  rely,  at  least  in  part,  on  whole 
vehicle  testing". 

The  commenter  was  concerned  that 
all  failing  test  data  reported  (6  of  131 
tests)  occiured  for  CM  vehicles  which 
used  a  bench  procediu^.  The 
commenter  noted  that  the  data  from 
Ford,  Honda,  and  Toyota  showed  no 
emission  failures.  The  commenter 
interpreted  that  Ford,  Honda,  and 
Toyota  all  used  track  procediu-es  (in 
whole  or  part)  and  therefore  track 
procedures  were  better  than  bench 
procedures. 

Essentially  the  same  comment  as 
outlined  above  is  provided  by  another 
comnlenter  who  references  the  concerns 
of  Ethyl  made  in  their  comments  to  the 
NPRM. 

EPA  Response 

The  Agency  presented  the  results  of 
the  in-use  verification  data  collected 
under  RDP-I  in  the  TSD.  The  data 
showed  that  the  certification  standards 
were  met  for  125  of  131  tests  run.  The 
data  from  bench  aging  programs  does 
not  support  the  view  that  whole  vehicle 
aging  is  better  at  representing  in-use 
deterioration  than  bench  aging  of 
components.  First,  contrary  to 
commenters  statement,  the  Ford  data 
was  a  bench  procedure,  not  a  track 
procedure. 

The  commenter  focuses  on  the  fact 
that  several  of  the  engine-out  data 
points  showed  measurable 
deterioration,  i.e..  that  not  all  of  the  data 
shows  no  engine-out  deterioration.  This 
variety  in  the  data,  however,  is  a  normal 
expectation.  When  experimental  data  is 
collected,  it  is  natural  that  the  observed 
value  will  differ  from  the  true  value  for 
the  population  due  to  test-to-test,  lab-to- 
lab,  and  vehicle-to-vehicle  variability.  If 
the  true  population  mean  were  zero  (for 
example:  the  hypothesis  that  engine-out 
deterioration  is  zero),  then  due  to  this 
variability  one  would  expect  half  the 
measurements  to  be  positive  (actual 
measured  data  indicates  some  positive 
deterioration),  while  the  other  half 
would  be  negative.  The  data  present  by 
Chrysler  and  CM  show  a  better  than 
expected  distribution  of  measurements 
which  support  the  hypothesis  that  the 
true  mean  of  engine-out  emissions 
deterioration  is  zero. 

The  commenter  indicated  that  Toyota 
provided  data  indicating  that  their 
engines  showed  significant  engine  out 
emission  deterioration  based  on  their 
reading  of  Table  1  of  the  TSD.  This 
observation  is  incorrect.  In  fact,  the 
table  reports  that  Toyota  did  not  supply 
data  indicating  that  their  engines 
experienced  essentially  no  engine-out 
deterioration.  The  table  entry  does  not 
mean  that  Toyota  supplied  data 
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indicat  ng  that  their  engines 
experie  need  significant  engine-out 
emissic  n  deterioration.  In  its 
discus^ons  with  the  Agency,  Toyota 
}d  the  opinion  that  Toyota 
did  not  have  significant  engine- 
deterioration.  The  table  indicates 
there  was  no  submission  of 
^  data, 
c  ommenter  was  concerned  that 
the  Chrysler  data  is  on  Tier  0 
and  was  concerned  that  Tier  1 
may  perform  differently.  The 
presented  by  Chrysler  on  Tier  1 
showed  that  engine-out 

increased  over  100,000  miles 
%  for  HC,  0.8%  for  CO,  and 
^or  NOx.  Although  a  smaller 
Chrysler's  Tier  1  data  also 
es  sentially  no  engine-out 
deterior  jtion  and  for  CO  a  much  smaller 
deterioration  (0.8%  versus  4.7%) 

1  technology, 
c  isagrees  with  conmienters  claim 
"leant  deterioration  in  engine- 
can  (and,  in  fact,  does) 
OTfer  time."  See  comment  at  12. 
sler  data  shows  the  that  the 
fengine-out  emission 
deterioration  was  -4.3%  for  HC,  4.7% 
for  CO,  ind  -  11.9%  for  NOx;  62  of  102 
deteriori  ition  measurements  were  zero 
ve.  The  GM  engine-out  data 
ided  on  nine  vehicles;  24  of  27 
deterioration  measurements 
ittle  or  no  emissions  increase. 
,  the  data  for  Honda  and 
largely  at  the  low  mileage 
one  class  was  run  at  the 
lileage  point  and  none  at  the 
mil  jage  point.  Because  emission 
ty  )ically  increase  with  mileage  it 
un  expected  that  there  were  more 
(  elected  on  the  GM  program 
eluded  high  mileage  tests.  In 
the  degree  of  in-use  failures  is 

small  (4.5%)  and  does  not 
evel  that  raises  concerns  about 
representativeness  of  any  type  of 

cycle.  In  fact  the  low  levels  of 
f  om  GM  and  other  in-use  data 
substantiiates  the  validity  of  the  RDP-I 
to  acciu^tely  represent  Ln-use 
deterioration  for  a  vast 
)f  the  vehicles. 
30th  the  proposed  and 
finalized  rule  manufacturers  are 

0  make  a  demonstration  that 
duribility  process  will  "effectively 
e:  nission  compliance  for 
in-use  vehicles." «  The  main 
concern  if  the  Agency  is  that  a 
manufacljirer's  durability  program  will, 
.  effectively  predict  in-use 
levels  for  the  significant 
( )f  vehicles.  It  is  important  that 
duralf  lity  procedure  predict 


Texl  fror  i  40  CFR  86. 1823-01  (b)(1). 


deterioration  of  the  entire  vehicle 
emission  control  system,  not  any  one 
individual  element  of  design.  To 
achieve  this,  the  manufacturer  may 
design  a  durability  program  which  ages 
catalysts  and  oxygen  sensors  sufficiently 
to  account  for  deterioration  from  all 
sources  (including  any  expected 
deterioration  from  engine-out 
emissions).  Consequently,  a  properly 
designed  bench  aging  program  could 
still  be  used  to  predict  in-use  emissions 
even  when  there  would  be  a  significant 
amount  of  engine-out  deterioration. 

The  Agency  is  adopting  several 
significant  safeguards  to  assure  that  the 
durability  process  will  effectively 
predict  in-use  compliance. 

First,  the  Agency  will  review  and 
approve  each  durability  process.  The 
Agency  is  requiring,  under  40  CFR 
86.1823-01  "analysis  and/or  data 
demonstrating  the  adequacy  of  the 
manufacturer's  durability  processes  to 
effectively  predict  emission  compliance 
for  candidate  in-use  vehicles."  During 
this  review  the  Agency  will  evaluate  the 
likelihood  that  the  durability  process 
will  reflect  in-use  deterioration  of  a 
significant  majority  of  candidate  in-use 
vehicles  which  cover  the  breadth  of  the 
manufacturer's  product  line  to  be 
covered  by  the  durability  process. 
Second,  and  most  important,  the 
Agency  has  required  manufacturers  to 
collect  in-use  verification  data  for  each 
test  group.  There  are  several  in-use  test 
groups  within  a  durability  group:  the 
Agency  predicts  there  will  be  2  to  4  test 
groups  per  durability  group.  The  in-use 
data  will  identify  potential  problems 
which  will  allow  more  focused  Agency 
recall  investigations.  It  will  also  allow 
manufacturers  to  improve  the  predictive 
capability  of  their  durability  process. 
Lastly,  when  the  in-use  verification 
data  exceeds  a  threshold,  the 
manufacturer  must  re-evaluate  and/or 
improve  their  durability  process.  The 
Agency  also  may  question  the 
representativeness  of  a  durability 
process  which  does  not  exceed  these 
threshold  values.  Individual  test  group 
data  may  be  pooled  into  a  single 
durability  group  analysis  to  increase  the 
statistical  confidence  of  the  conclusions 
of  the  analysis.  It  is  expected  that 
manufactiu-ers  will  use  the  results  of  the 
in-use  verification  data  to  continually 
improve  the  predictive  capability  of 
their  durability  process. 

HI.  Projected  Impacts 

A.  Emironmental  Impacts 

EPA  anticipates  that  the  new 
requirements  should  result  in  some 
unquantifiable  environmental  benefits 
because  of  improvements  to  durability 


demonstration  requirements,  and 
because  of  the  potential  to  identify  and 
improve  upon  vehicle  emission 
performance  based  on  the  in-use 
verification  test  results. 

B.  Economic  Impacts 

The  Agency  estimates  that 
manufacturers  should  realize  a  total 
annual  savings  of  about  $55  million  as 
a  direct  result  of  today's  proposal.  These 
figures  include  savings  gained  from 
streamlined  certification  activities,  such 
as  fewer  durability  and  emission  data 
demonstrations  and  reduced  reporting 
burden,  and  accounts  for  the  new  costs 
incurred  by  the  proposed  in-use 
verification  testing  requirements.  A 
detailed  discussion  and  table  of  costs/ 
savings  are  contained  in  the  Support 
Document  to  this  proposed  regulation 
and  are  filed  in  the  Docket. 

rV.  Public  Participation 

The  Agency  held  a  Public  Hearing  for 
the  proposed  rule  on  August  10,  1998, 
v/here  4  people  presented  oral 
testimony.  The  public  comment  period 
for  the  proposed  rule  expired  on 
September  8,  but  was  extended  through 
September  24  to  provide  additional  time 
to  submit  written  comments.  A  total  of 
21  comments  were  received.  EPA's 
analysis  and  responses  to  those 
conunents  are  contained  in  a  separate 
Response  to  Comments  document 
located  in  the  Docket. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or. 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
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It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  the  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  it  relates  to  requirements 
applicable  only  to  manufacturers  of 
motor  vehicles,  a  group  which  does  not 
contain  a  substantial  number  of  small 
entities.  See  1996  World  Motor  Vehicle 
Data,  AAMA,  pp.  282-285. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  e(  seq.,  requires  agencies  to 
submit  for  0MB  review  and  approval, 
federal  requirements  and  activities  that 
result  in  the  collection  of  information 
from  ten  or  more  persons.  Information 
collection  requirements  may  include 
reporting,  labeling,  and  recordkeeping 
requirements.  Federal  agencies  may  not 
impose  penalties  on  persons  who  fail  to 
comply  with  collections  of  information 
that  do  not  display  a  currently  valid 
OMB  control  number. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  final  rule  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2060-0104.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (EPA  ICR  No.  1872.01 
&  0783.38)  and  a  copy  may  be  obtained 
firom  Sandy  Farmer  by  mail  at  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW,  Washington  DC 
20460,  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr. 

The  information  collection  biuden 
associated  with  this  rule  (testing,  record 
keeping  and  reporting  requirements  for 
both  certification  and  fuel  economy 
activities)  is  estimated  to  total  446,783 
hours  annually  for  the  manufactiuers  of 
light-duty  vehicles  and  light-duty 
trucks.  The  hours  spent  annually  on 


information  collection  activities  by  a 
given  manufacturer  depends  upon 
manufacturer-specific  variables,  such  as 
the  number  of  test  groups  and  durability 
groups,  production  changes,  emissions 
defects,  and  so  forth. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
Part  9  of  cinrently  approved  ICR 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  rule. 

D.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (signed 
into  law  on  March  22,  1995)  requires 
that  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  federal  mandate  that 
may  result  in  expenditure  by  state,  local 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Section  203  of  the 
Unfunded  Mandates  Reform  Act 
requires  EPA  to  establish  a  plan  for 
obtaining  input  fi-om  and  informing, 
educating  and  advising  any  small 
govenunents  that  may  be  significantly 
or  luiiquely  affected  by  the  rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  EPA  must  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  EPA  must  select  from  those 
alternatives  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  EPA  explains  why 
this  alternative  is  not  selected  or  the 


selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  expected  to 
result  in  the  expenditure  by  state,  local 
and  tribal  governments  or  private  sector 
of  less  than  $100  million  in  any  one 
year,  EPA  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  selection  of  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  EPA  is  not  required 
to  develop  a  plan  with  regard  to  small 
governments. 

E.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  104- 
113,  section  12  (d)(15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (such 
as  materials  specifications,  test 
methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rule  does  not  involve 
consideration  of  any  new  technical 
standards.  However,  this  final  rule 
adopts  without  change  certain  technical 
standards  which  are  voluntary 
consensus  standards,  including  six 
Society  of  Automotive  Engineers  (SAE) 
procedures,  one  International  Star>dards 
Organization  (ISO)  procedure,  and  one 
American  Society  for  Testing  and 
Materials  (ASTM)  procedure. 
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G.  Pn  tection  of  Children 

Executive  Order  13045.  entitled 
"Proti  iction  of  Children  from 
Envin  )nniental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997) 
appli<  s  to  any  rule  that:  (1)  is 
deten  lined  to  be  "economically 
signif  cant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
envirc  nmental  health  or  safety  risk  that 
EPA  h  as  reason  to  believe  may  have  a 
disprc  portionate  effect  on  children.  If 
the  re;  ;ulatory  action  meets  both  criteria, 
the  Aj  ency  must  evaluate  the 
envirc  nmental  health  or  safety  effects  of 
the  pi  mned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
prefer  ible  to  other  potentially  effective 
and  re  asonably  feasible  alternatives 
consic  ered  by  the  Agency. 

Thi!  final  rule  is  not  subject  to 
Execu  ive  Order  13045  because  it  is  not 
econo  nically  significant  as  defined  in 
E.O.  1  2866,  and  because  the  Agency 
does  n  ot  have  reason  to  believe 
envirc  nmental  health  or  safety  risks 
addrei  sed  by  this  action  present  a 
disprc  portionate  risk  to  children 
because  no  new  emission  standards  are 
being  )romulgated. 

H.  Enl  ancing  the  Intergovernmental 
Partne  rship 

Unc  er  Executive  Order  12875,  EPA 
may  n  )t  issue  a  regulation  that  is  not 
requin  (d  by  statute  and  that  creates  a 
raandi  te  upon  a  State,  local  or  tribal 
goverr  ment,  unless  the  Federal 
goverr  ment  provides  the  funds 
necess  iry  to  pay  the  direct  compliance 
costs  i  icurred  by  those  governments,  or 
EPA  cimsults  with  those  goverrunents.  If 
EPA  c(  implies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Of  ice  of  Management  and  Budget  a 
descri]  ition  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affecte  i  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commi  mications  from  the  governments, 
and  a  ;  tatement  supporting  the  need  to 
issue  t  le  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develo  3  an  effective  process  permitting 
electee  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  tir  lely  input  in  the  development  of 
regulal  ory  proposals  containing 
significant  unfunded  mandates." 

Tod;  y's  rule  does  not  create  a 
manda  :e  on  State,  local  or  tribal 
govern  Tients.  The  rule  does  not  impose 
any  en  brceable  duties  on  these  entities. 
This  n  le  will  be  implemented  at  the 
federal  level  and  imposes  compliance 
obligat  ons  only  on  private  industry. 


Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

/.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conununities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commiuiities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  rule 
will  be  implemented  at  the  federal  level 
and  imposes  compliance  obligations 
only  on  private  industry.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

VI.  Statutory  Authority 

Sections  203,  206,  207,  208  and  217 
of  the  Clean  Air  Act  provide  EPA  with 
the  authority  to  revise  the  current 
emissions  compliance  procedures  as 
described  in  this  proposal.  EPA's 
authority  to  make  the  major  revisions 
found  in  CAP  2000  is  based  largely  on 
sections  206  and  208(a)  of  the  Act. 
Section  206  provides  EPA  with  the 
authority  to  test,  or  require  to  be  tested 
in  such  maimer  as  the  Agency  deems 
appropriate,  any  new  motor  vehicle  to 
determine  whether  the  vehicle  conforms 
with  applicable  emissions  standards. 
EPA  accordingly  has  the  broad  authority 
to  streamline  the  current  certification 
process  to  improve  the  efficiency  of  the 
process.  Section  208(a)  further  requires 
manufactiu^rs  to  establish  and  maintain 
records,  to  conduct  tests,  and  to  submit 
information  that  EPA  may  reasonably 


require  to  determine  whether  a 
manufactxurer  is  in  compliance  with 
Title  II  of  the  Act  and  it  implementing 
regulations,  or  to  otherwise  carry  out  the 
provisions  of  Tide  II.  This  includes 
information  needed  by  EPA  to  make 
certification  decisions,  to  determine 
whether  vehicles  built  and  sold  are 
covered  by  the  certificate,  and  to  ensure 
that  defeat  devices  are  not  used.  Section 
208(a)  also  provides  EPA  with  the 
authority  to/equire  post-production 
testing  of  vehicles  by  manufacturers  to 
provide  a  means  of  monitoring  the 
emissions  performance  of  vehicles 
driven  under  real-world  conditions. 
Such  testing  serves  as  a  check  on  the 
accuracy  of  the  certification  procedures 
and  on  the  levels  of  in-use  compliance 
with  applicable  emissions  standards. 

This  rule  does  not  require  any 
manufacturer  to  change  its  certification 
practices  prior  to  model  year  2000. 
However,  manufacturers  have  the 
option  to  implement  the  streamlined 
certification  procedures  adopted  today 
as  soon  as  the  rule  is  effective.  Such 
early  use  of  these  procedures  could 
benefit  a  manufacturer,  and  would  also 
provide  the  environmental  benefits 
expected  from  this  program.  EPA 
therefore  finds  that  there  is  good  cause 
under  5  U.S.C.  553(d)  to  make  this  rule 
effective  upon  publication. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  85 

Environmental  protection. 
Confidential  business  information. 
Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

40  CFR  Parts  86  and  88 

Environmental  protection. 
Administrative  practice  and  procediu^. 
Confidential  business  information. 
Incorporation  by  reference.  Labeling, 
Motor  vehicle  pollution.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  600 

Environmental  protection. 
Administrative  practice  and  procedure, 
Fuel  economy.  Labeling,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  15,  1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  9— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq..  1311,  1313d,  1314,  1321, 
1326,  1330,  1344,  1345  (d)  and  (e),  1361;  E.O. 
11735.  38  FR  21243, 3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C.  241,  242b,  243,  246, 
300f,  300g,  300g-l,  300g-2,  300g-3,  300g-4, 
300g-5,  300g-6,  300J-1,  300J-2,  300J-3,  300j- 
4,  300J-9.  1857  et  seq.,  6901-6992k,  7401- 
7671q,  7542,  9601-9657,  11023,  11048. 

2.  In  §  9.1,  the  table  is  amended  imder 
the  indicated  heading  by  adding  new 
entries  in  numerical  order  to  read  as 
follows: 

§  9.1    0MB  approvals  under  the  Paperwork 
Reduction  Act. 


40  CFR  citation 


0MB  control 
No. 


Control  of  Air  Pollution  From  New  and  In-Use 
Motor  Vehicles  and  New  and  In-Use  Motor 
Vehicle  Engines:  Certification  and  Test 
Procedures 


86.1843-01  2060-0104 

86.1844-01  2060-0104 

86.1847-01  2060-0104 


PART  85— {AMENDED] 

3.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7521,  7522,  7524, 
7525,  7541,  7542,  7543,  7547  and  7601(a). 

4.  Section  85.501  is  revised  to  read  as 
follows: 

§85.501     General  applicability. 

(a)  Sections  85.501  through  85.505  are 
applicable  to  aftermarket  conversion 
systems  for  which  an  enforcement 
exemption  is  sought  from  the  tampering 
prohibitions  contained  in  section  203  of 
the  Act. 

(b)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  apply  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  vehicles  and  light-duty 
trucks  under  the  provisions  of  40  CFR 
part  86,  subpart  S. 

5.  Section  85.1501  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§85.1501     Applicability. 


(c)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  apply  to 
durability  groups  and  test  groups  as 
applicable  for  manufactxu-ers  certifying 
new  light-duty  vehicles  and  light-duty 
trucks  under  the  provisions  of  40  CFR 
part  86,  subpart  S. 

6.  Section  85.1505  is  amended  by 
revising  paragraphs  (a)(3)(i){B), 
(a)(3)(ii)(B)  and  (a)(3)(iii)  to  read  as 
follows: 

§85.1505    Final  admission  of  certified 
vehicles. 

(a)  *   *   * 

(3)  *   *   * 

(i)  *   *   * 

(B)  Initiate  a  change  in  production 
(ruiming  change)  under  the  provisions 
of  40  CFR  86.084-14(c}(13)  or  86.1842- 
01,  as  applicable,  that  causes  the  vehicle 
to  meet  Federal  emission  requirements. 

(ii)  *  *  * 

(B)  Should  the  subject  vehicle  or 
engine  fail  the  second  FTP,  then  the 
certificate  holder  must  initiate  a  change 
in  production  (a  rurming  change)  under 
the  provisions  of  40  CFR  86.084- 
14(c)(13}  or  86.1842-01,  as  applicable, 
that  causes  the  vehicle  to  meet  Federal 
emission  requirements. 

(iii)  If  the  certificate  holder  chooses  to 
initiate  a  change  in  production  (a 
running  change)  under  the  provisions  of 
40  CFR  86.084-14(c){13}  or  86.1842-01 
as  applicable,  that  causes  the  vehicle  to 
meet  Federal  requirements,  changes 
involving  adjustments  of  adjustable 
vehicle  parameters  (e.g.,  adjusting  the 
RPM,  timing,  air/fuel  ratio)  must  be 
changes  in  the  specified  (i.e.,  nominal) 
values  to  be  deemed  acceptable  by  EPA. 
***** 

7.  Section  85.1510  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§85.1510    Maintenance  instructions, 
warranties,  emission  labeling  and  fuel 
economy  requirements. 

***** 

(a)  *  *  * 

(3)  Such  instructions  shall  not  contain 
requirements  more  restrictive  than  those 
set  forth  in  40  CFR  part  86,  subpart  A 
or  subpart  S,  as  applicable  (Maintenance 
Instructions),  and  shall  be  in  sufficient 
detail  and  clarity  that  an  automotive 
mechanic  of  average  training  and  ability 
can  maintain  or  repair  the  vehicle  or 
engine. 
*        *        *        *        * 

8.  Section  85.1512  is  amended  by 
revising  paragraph  (a)(l)(iii)  to  read  as 
follows: 

§85.1512    Admission  of  catalyst  and  O2 
sensor-equipped  vehicles. 

(a)  *   *   * 


(1)  *   *   * 

(iii)  Is  labeled  in  accordance  with  40 
CFR  part  86,  subpart  A  or  subpart  S,  or, 
where  applicable,  §  85.1510(c);  and 

***** 

9.  Section  85.1701  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§85.1701    General  applicability. 

***** 

(c)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  apply  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  vehicles  and  light-duty 
trucks  under  the  provisions  of  40  CFR 
part  86,  subpart  S. 

10.  Section  85.1902  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§85.1902    Definitions. 

***** 

(b)  The  phrase  emission-related  defect 
shall  mean  a  defect  in  design,  materials, 
or  workmanship  in  a  device,  system,  or 
assembly  described  in  the  approved 
Application  for  Certification  (required 
by  40  CFR  86.1843-01  and  86.1844-01, 
40  CFR  86.098-22  and  like  provisions  of 
subpart  A  of  this  part  and  40  CFR  part 
86)  which  affects  any  parameter  or 
specification  enumerated  in  Appendix 
Vni  of  this  part. 
***** 

11.  Section  85.2101  is  revised  to  read 
as  follows: 

§85.2101     General  applicability. 

(a)  Sections  85.2101  through  85.2111 
are  applicable  to  all  1981  and  later 
model  year  light-duty  vehicles  and 
light-duty  trucks. 

(b)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  apply  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  vehicles  and  light-duty 
trucks  under  the  provisions  of  40  CFR 
part  86,  subpart  S. 

12.  Section  85.2102  is  amended  by 
revising  paragraph  {a)(13)(ii)  to  read  as 
follows: 

§85.2102    Definitions. 

(a)  *   *   * 

(13)  *   *   * 

(ii)  In  compliance  with  the 
requirements  of  40  CFR  86.094-38  or 
86.1808-01  (as  appropriate  for  the 
applicable  model  year  vehicle/engine 
classification);  and 
***** 

13.  Section  85.2208  is  amended  by 
revising  paragraph  {a)(l)  to  read  as 
follows: 
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§  85.22  )8    Alternative  standards  and 
procedures. 


i)(l|)  As  a  part  of  the  certification 
,  as  set  forth  in  40  CFR  part  86, 
s  A  and  S,  a  manufacturer  may 
an  alternative  short  test  standard 
test  procedure  for  any  vehicle 
for  which  the  standards  or 
specified  in  this  subpart  are 
ropriate.  The  requestor  shall 
relevant  test  data  and  technical 
to  substantiate  the  claim  and 
recommend  alternative  test 
and/ or  standards  for  the 

s  consideration.  Upon  an 
showing  that  the  general 
or  procedures  are  not 
.  the  Administrator  shall  set 
standards  or  procedures 
rulemaking.  The  administrative 

of  the  certification  process 
CFR  part  86,  subparts  A  and  S), 
such  a  request  for  alternative 
or  procedures. 


proces  5 
subpait 
reques : 
or  shoi  t 
or  eng;  ne 
procec  ures 
not  ap  } 
supph 
suppoi  t 
shall  a  so 
proced  ures 
Admin  istrator 
accept)  ible 
standads 
approf  riate 
altema  tive 
throug  1 
provisi  ons 
(see  40 
apply 
standaids 


PART  1 16— [AMENDED] 

14.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authi  rity:  42  U.S.C.  7401-7671q. 

Section  86.1  is  amended  by 

the  entry  for  ASTM  E29-93a  in 
e  in  paragraph  (b)(1);  the  entries 
11850,  SAE  J1877,  SAE  J1892, 
Jlb62,  SAE  J1979,  and  SAE  12012 
t  ible  in  paragraph  (b)(2);  the  entry 
AN  jI/AGA  NGVl-1994  in  the  table 
para  p-aph  (b)(3);  and  the  entry  for 
-2  in  the  table  in  paragraph 
read  as  follows: 


15. 
revisin 
the  tab 
for  SA] : 
SAE 
in  the 
for 
in 
ISO 
(b)(5) 


91H 


to 


§86.1 


=)eference  materials. 


(b)* 
(1)  ' 


Docum  Bnt  No.  and  name 


40  CFR  part  86 
reference 


ASTM  Q29-93a,  Standard 
Practii  ;e  for  Using  Signrfi- 
cant  C  igits  in  Test  Data 
to  Del  ermine  Conform- 
ance \  i/ith  Specifications. 


86.098-15, 

86.004-15, 
86.1803-01, 
86.1823-01, 
86.1824-01, 
86.1825-01, 
86.1837-01 


(2)* 


Docum  snt  No.  and  name 


40  CFR  part  86 
reference 


!50 


SAE  J1 
Class 
nicati(4n 
face 


July  1995, 
B  Data  Commu- 
Network  Infer- 


86.099-17, 
86.1806-01 


Document  No.  and  name 


40  CFR  part  86 
reference 


SAE  J 1877,  July  1994  Rec- 
ommended Practice  for 
Bar-Coded  Vehicle  Iden- 
tification Number  Label. 

SAE  J 1892  October  1993, 
Recommended  Practice 
for  Bar-Coded  Vehicle 
Emission  Configuration 
Label. 

SAE  J1962  January  1995, 
Diagnostic  Connector. 

SAE  J1 979  July  1996,  EJE 
Diagnostic  Test  Modes. 

SAE  J2012  July  1996,  Rec- 
ommended Practice  for 
Diagnostic  Trouble  Code 
Definitions. 


86.095-35, 
86.1806-01 


86.095-35, 
86.1806-01 


86.099-17, 
86.1806-01 
86.099-17, 
86.1806-01 
86.099-17, 
86.1806-01 


(3) 


Document  No.  and  name 


40  CFR  part  86 
reference 


ANSI/AGA  NGVl-1994, 
Standard  for  Com- 
pressed Natural  Gas  Ve- 
hicle (NGV)  Fueling  Con- 
nection Devices. 


86.001-9, 
86.004-9, 
86.098-8, 
86.099-8, 
86.099-9, 
86.1810-01 


(5)* 


Document  No.  and  name 


40  CFR  part  86 
reference 


ISO  9141-2  Febmary  86.099-17, 

1994,  Road  vehicles— Di-     86.1806-01 
agnostic  systems  Part  2. 

Subpart  A— [Anrtended] 

16.  A  new  §86.001-1  is  added  to 
subpart  A  to  read  as  follows: 

§86.001-1     General  applicability. 

(a)  The  provisions  of  this  subpart 
generally  apply  to  2001  and  later  model 
year  new  Otto-cycle  and  diesel-cycle 
heavy-duty  engines.  In  cases  where  a 
provision  applies  only  to  a  certain 
vehicle  group  based  on  its  model  year, 
vehicle  class,  motor  fuel,  engine  type,  or 
other  distinguishing  characteristics,  the 
limited  applicability  is  cited  in  the 
appropriate  section  or  paragraph.  The 
provisions  of  this  subpart  continue  to 
generally  apply  to  2000  and  earlier 
model  year  new  Otto-cycle  and  diesel- 
cycle  light-duty  vehicles  and  2000  and 
earlier  model  year  new  Otto-cycle  and 
diesel-cycle  light-duty  trucks  produced. 
Provisions  generally  applicable  to  all 
2001  and  later  model  year  new  Otto- 
cycle  and  diesel-cycle  light-duty 
vehicles  and  2001  and  later  model  year 
new  Otto-cycle  and  diesel-cycle  light- 


duty  trucks  are  located  in  Subpart  S  of 
this  part. 

(b)  Optional  applicability.  A 
manufacturer  may  request  to  certify  any 
heavy-duty  vehicle  of  14,000  pounds 
Gross  Vehicle  Weight  Rating  or  less  in 
accordance  with  the  light-duty  truck 
provisions  located  in  Subpart  S  of  this 
Part.  Heavy-duty  engine  or  vehicle 
provisions  do  not  apply  to  such  a 
vehicle. 

(c)  [Reserved] 

(d)  (Reserved] 

(e)  Small  volume  manufacturers. 
Special  certification  procedures  are 
available  for  any  manufactiu-er  whose 
projected  combined  U.S.  sales  of  light- 
duty  vehicles,  light-duty  trucks,  heavy- 
duty  vehicles,  and  heavy-duty  engines 
in  its  product  line  (including  all 
vehicles  and  engines  imported  under 
the  provisions  of  §§  85.1505  and 
85.1509  of  this  chapter)  are  fewer  than 
10,000  imits  for  the  model  year  in 
which  the  manufacturer  seeks 
certification.  To  certify  its  product  line 
imder  these  optional  procedures,  the 
small-volume  manufactxirer  must  first 
obtain  the  Administrator's  approval. 
The  manufacturer  must  meet  the 
eligibility  criteria  specified  in  §  86.092- 
14(b)  before  the  Administrator's 
approval  will  be  granted.  The  small- 
volume  manufactiu-er's  certification 
procedures  are  described  in  §  86.092- 
14. 

(f)  Optional  procedures  for 
determining  exhaust  opacity.  (1)  The 
provisions  of  subpart  I  of  this  part  apply 
to  tests  which  are  performed  by  the 
Administrator,  and  optionally,  by  the 
manufacturer. 

(2)  Measiu"ement  procedures,  other 
than  those  described  in  subpart  I  of  this 
part,  may  be  used  by  the  manufactiuer 
provided  the  manufacturer  satisfies  the 
requirements  of  §  86.091-23(f). 

(3)  When  a  manufacturer  chooses  to 
use  an  alternative  measurement 
procedure  it  has  the  responsibility  to 
determine  whether  the  results  obtained 
by  the  procedure  will  correlate  with  the 
results  which  would  be  obtained  from 
the  measurement  procedure  in  subpart  I 
of  this  part.  Consequently,  the 
Administrator  will  not  routinely 
approve  or  disapprove  any  alternative 
opacity  measurement  procedure  or  any 
associated  correlation  data  which  the 
manufacturer  elects  to  use  to  satisfy  the 
data  requirements  for  subpart  I  of  this 
part. 

(4)  If  a  confirmatory  test(s)  is 
performed  and  the  results  indicate  there 
is  a  systematic  problem  suggesting  that 
the  data  generated  under  an  optional 
alternative  measurement  procedure  do 
not  adequately  correlate  with  data 
obtained  in  accordance  with  the 
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procedures  described  in  subpart  I  of  this 
part,  EPA  may  require  that  all 
certificates  of  conformity  not  already 
issued  be  based  on  data  obtained  from 
procedures  described  in  subpart  I  of  this 
part. 

Subpart  B — [Amended] 

17.  Section  86.101  of  subpart  B  is 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 

§86.101    General  applicability. 

***** 

(d)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  refer  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  vehicles  and  light-duty 
trucks  under  the  provisions  of  subpart  S 
of  this  part. 

18.  Section  86.106-96  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


§86.106-96 
overview. 


Equipment  required; 


(a)  *  *  * 

(1)  Evaporative  emission  tests, 
gasoline-fueled  vehicles.  The 
evaporative  emission  test  is  closely 
related  to  and  connected  with  the 
exhaust  emission  test.  All  vehicles 
tested  for  evaporative  emissions  must 
undergo  testing  according  to  the  test 
sequences  described  in  §86.130-96; 
however,  the  Administrator  may  omit 
measurement  of  exhaust  emissions  to 
test  for  evaporative  emissions.  The 
Administrator  may  truncate  a  test  after 
any  valid  emission  measiuement 
without  affecting  the  validity  of  the  test. 
Further,  imless  the  evaporative  emission 
test  is  waived  by  the  Administrator 
under  §  86.090-26  or  §  86.1810,  as 
applicable,  all  vehicles  must  xmdergo 
both  tests.  (Petroleum-fueled  diesel 
vehicles  are  excluded  from  the 
evaporative  emission  standard.)  Section 
86.107  specifies  the  necessary 
equipment. 
***** 

19.  Section  86.113-94  is  amended  by 
revising  paragraphs  (a)(3),  (b)(5),  (c)(3), 
(d)(1),  (d)(3).  (e)(4),  and  (f)(3)  to  read  as 
follows: 

§86.113-94    Fuel  specifications. 

(a)  *  *  * 

(3)  The  specification  range  of  the 
gasoline  to  be  used  under  this  paragraph 
(a)  shall  be  reported  in  accordance  with 
§  86.094-21(b)(3)  or  §  86.1844-01  as 
applicable. 

(b)*   *   * 

(5)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (b)(2), 
(b)(3)  and  (b)(4)  of  this  section  shall  be 


reported  in  accordance  with  §  86.094- 
21(b)(3)  or  §  86.1844-01  as  applicable. 

(c)  *   *   * 

(3)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  shall  be  reported  in 
accordance  with  §86. 094-2 1(b)(3)  or 
§  86.1844-01  as  applicable. 

(d)  *  *  * 

(1)  Mixtiu-es  of  petroleum  and 
methanol  fuels  used  for  exhaust  and 
evaporative  emission  testing  and  service 
accumulation  for  flexible  fuel  vehicles 
shall  consist  of  the  appropriate 
petroleum  fuels  listed  in  either 
paragraph  (a)  or  paragraph  (b)  of  this 
section  and  a  methanol  fuel 
representative  of  the  fuel  expected  to  be 
found  in  use,  as  specified  in  paragraph 
(c)  of  this  section,  and  shall  be  within 
the  range  of  fuel  mixtures  for  which  the 
vehicle  was  designed,  as  reported  in 
§  86.94-21(j)  or  §  86.1844-01  as 
applicable.  The  Administrator  may  use 
any  fuel  or  fuel  mixture  within  this 
range  for  testing. 
***** 

(3)  The  specification  range  of  the  fuels 
to  be  used  under  this  paragraph  shall  be 
reported  in  accordance  with  §  86.094- 
21(b)(3)  or  §86.1844-01  as  applicable. 

(e)  *   *   * 

(4)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (e)(1),  (e)(2) 
and  (e)(3)  of  this  section  shall  be 
reported  in  accordance  with  §  86.094- 
21(b)(3)  or  §  86.1844-01  as  applicable. 

(f)*   *   * 

(3)  The  specification  range  of  the  fuel 
to  be  used  under  paragraphs  {f)(l)  and 
(f)(2)  of  this  section  shall  be  measured 
in  accordance  with  ASTM  D2 163-61  " 
(Incorporated  by  reference;  see  §  86.1) 
and  reported  in  accordance  with 
§  86.094-21(b)(3)  or  §  86.1844-01  as 
applicable. 
***** 

20.  Section  86.127-00  is  amended  by 
revising  the  introductory  text  and 
paragraph  (h)  to  read  as  follow: 

§  86.1 27-00    Test  procedures;  overview. 

Applicability.  The  procedures 
described  in  this  and  subsequent 
sections  are  used  to  determine  the 
conformity  of  vehicles  with  the 
standards  set  forth  in  subpart  A  or  S  of 
this  part  (as  applicable)  for  light-duty 
vehicles  and  light-duty  trucks.  Except 
where  noted,  the  procedures  of 
paragraphs  (a)  through  (b)  of  this 
section,  §86.127-96  (c)  and  (d),  and  the 
contents  of  §§86.135-94,  86.136-90, 
86.137-96,  86.140-94,  86.142-90,  and 
86.144-94  are  applicable  for 
determining  emission  results  for  vehicle 
exhaust  emission  systems  designed  to 
comply  with  the  FTP  emission 


standards,  or  the  FTP  emission  element 
required  for  determining  compliance 
with  composite  SFTP  standards. 
Paragraphs  (f)  and  (g)  of  this  section 
discuss  the  additional  test  elements  of 
aggressive  driving  (US06)  and  air 
conditioning  (SC03)  that  comprise  the 
exhaust  emission  components  of  the 
SFTP.  Section  86.127-96(e)  discusses 
fuel  spitback  emissions  and  paragraphs 
(h)  and  (i)  of  this  section  are  applicable 
to  all  vehicle  emission  test  procedures. 
Section  86.127-00  includes  text  that 
specifies  requirements  that  differ  from 
§86.127-96.  Where  a  paragraph  in 
§  86.127-96  is  identical  and  applicable 
to  §  86.127-00,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "(Reserved).  For 
guidance  see  §86.127-96." 
***** 

(h)  Except  in  cases  of  component 
malfunction  or  failure,  all  emission 
control  systems  installed  on  or 
incorporated  in  a  new  motor  vehicle 
shall  be  functioning  during  all 
procedures  in  this  subpart.  Maintenance 
to  correct  component  malfunction  or 
failure  shall  be  authorized  in 
accordance  with  §86.098-25  or 
§86.1834-01  as  applicable. 
***** 

21.  Section  86.128-79  is  amended  by 
revising  paragraph  (g)(2)  to  read  as 
follows: 

§86.128-79    Transmissions. 

***** 

(g)*    *   * 

(2)  A  manufacturer  may  recommend 
to  the  ultimate  purchaser  shift 
procedures  other  than  those  used  in 
testing  by  the  EPA,  Provided  that:  All 
shift  procedures  (including  multiple 
shift  speeds)  which  the  manufacturer 
proposes  to  supply  to  the  ultimate 
purchaser  are  provided  to  the 
Administrator  as  part  of  the 
manufacturer's  application  for 
certification,  or  as  an  amendment  to 
such  application,  under  §  86.079-32, 
§  86.079-33,  §  86.082-34,  or  §  86.1844- 
01  as  applicable. 
***** 

22.  Section  86.129-00  is  amended  by 
revising  footnote  4  to  the  table  in 
paragraph  (a)  and  paragraph  (d)(l)(iv)  to 
read  as  follows: 

§86.129-00  Road  load  power,  test  weight, 
inertia  weight  class  determination,  and  fuel 
temperature  profile. 

***** 

(a)  *   *   * 

***** 

••  For  model  year  1994  and  later  heavy 
light-duty  trucks  not  subject  to  the  Tier  0 
standards  of  §  86.094-9,  test  weight  basis 
shall  be  adjusted  loaded  vehicle  weight,  as 
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defined  n  §86.094-2  or  86.1803-01  as 
applicat  le.  For  all  other  vehicles,  test  weight 
basis  sh;  ill  be  loaded  vehicle  weight,  as 
defined  n  §86.082-2  or  86.1803-01  as 
applicat  le. 


(d) 

(1) 

(iv)  ^nail-volume  manufactiirers,  as 
definedin  §86.094-14(b)(l)  or 
§86. 18: 18-01  as  applicable,  may  use  an 
altemal  e  method  for  generating  fuel 
temperftiu-e  profiles,  subject  to  the 
approval  of  the  Administrator. 
*        •        •        *        • 

23.  Section  86.132-96  is  amended  by 
revising  paragraph  (e)(2)(ii)  to  read  as 
follows 

9  86. 1 32  -96    Vehicle  preconditioning. 

* 

(e) 

(2) 

(ii)  F(  ir  abnormally  treated  vehicles,  as 
defined  in  §  86.085-2  or  §  86.1803-01  as 
applicaple,  two  Highway  Fuel  Economy 
Drivingj  Schedules,  found  in  40  CFR  part 
600,  appendix  I,  nm  in  immediate 
succession,  with  the  road  load  power  set 
at  twic(  the  value  obtciined  from 
§86.12')-80. 


Subpaijt  G — [Amended] 

24-21).  Section  86.601-84  of  subpart  G 
is  amen  ded  by  adding  paragraph  (b)  to 
read  as  follows: 

§86.601-84    Applicability. 


(b) 
engine 
system!  i 


R(  iferences  in  this  subpart  to 
amilies  and  emission  control 
shall  be  deemed  to  refer  to 
durability  groups  and  test  groups  as 

e  for  manufacturers  certifying 
-duty  vehicles  and  light-duty 
^der  the  provisions  of  Subpart 
part. 


applica  dI 
new 
trucks 
Softhife 


ligcit 


Subpait  H — [Amended] 

26.  Ssction  86.701-94  is  revised  to 
read  as  follows: 

§86.7011-94    General  applicability. 

(a)  Tl  le  provisions  of  this  subpart 
apply  to:  1994  and  later  model  year 
Otto-cy  cle  and  diesel  light-duty 
vehicles;  1994  and  later  model  year 
Otto-cycle  and  diesel  light-duty  trucks; 
and  19!  14  and  later  model  year  Otto- 
cycle  ai  id  diesel  heavy-duty  engines. 
The  pre  ivisions  of  subpart  B  of  this  part 
apply  1 5  this  subpart. 

fb)  References  in  this  subpart  to 
engine  families  and  emission  control 
system!  shall  be  deemed  to  refer  to 
durabiliity  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 


new  light-duty  vehicles  and  light-duty 
trucks  under  the  provisions  of  subpart  S 
of  this  part. 

Subpart  J — [Amended] 

27.  A  new  §  86.902-01  is  added  to 
subpart  J  to  read  as  follows: 

§86.902-01     Definitions. 

(a)  The  definitions  in  §  86.902-93 
continue  to  apply  to  this  subpart. 

(b)  The  definitions  in  subparts  A  and 
S  of  this  part  apply  to  this  subpart. 

28.  A  new  §  86.907-01  is  added  to 
subpart  J  to  read  as  follows: 

§  86.907-01     Fee  amounts. 

The  fee  for  each  certification  request 
type  is: 


Certificate  type 

Model  year 

2001  and 

later 

LDV/LDT: 

Fed  Signed 

Cal-only  Signed 

$27,211 
8,956 

Fed  Unsigned 

Cal-only  Unsigned 

2,738 
2,738 

HDEA4DV: 
Fed  Sianed 

12,584 

Cal-oniv  Sianed 

2,145 

Fed  Unsianed      

2,145 

Cal-onlv  Unsianed      

2,145 

All  Evaoorative-ontv  

2,145 

Motorcycles: 
Fed  Sianed     

840 

Cal-onlv  Sianed    

840 

Fed  Unsigned 

Cal-onlv  Unsianed 

840 
840 

29.  A  new  §  86.908-01  is  added  to 
subpart  J  to  read  as  follows: 

§  86.908-01    Waivers  and  refunds. 

This  section  includes  text  that 
specifies  requirements  that  differ  from 
§  86.908-93.  Where  a  paragraph  in 
§  86.90&-93-01  is  identical  and 
applicable  to  this  section,  this  may  be 
indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "[Reserved].  For  guidance  see 
§86.908-93." 

(a)  [Reserved).  For  guidance  see 
§86.908-93. 

(b)  Request  for  refund.  The 
Administrator  may  refund  a  specified 
part  of  any  fee  imposed  by  §  86.907  if 
the  applicant  fails  to  obtain  a  signed 
certificate  and  requests  a  refund. 

(1)  That  portion  of  the  total  fee  to  be 
refunded  will  be  as  follows: 


[In  I 

wrcant] 

Federal 

California- 
only 

LDV/LDT  

HDE/HDV 

HD — Evaporative 
only 

.... 

89.9 
83.0 

0 

69.4 
0 

0 

(in 

jercent) 

Federal 

California-, 
only 

MC  

0 

0 

(2)  For  a  refund  of  a  portion  of  a 
waiver  payment  due  to  a  decrease  in  the 
projected  retail  sales  price  of  the 
vehicles  or  engines  to  be  covered  by  the 
certification  request  the  applicant 
should  submit  documentation  to  EPA 
detailing  the  waiver  fee  adjustment. 

(c)  Waiver  and  refund  address.  A 
request  for  a  waiver  or  refund  of  part  of 
a  fee  shall  be  submitted  in  writing  by 
the  applicant  to  the  Environmental 
Protection  Agency,  Vehicle  Programs 
and  Compliance  Division,  2565 
Plymouth  Road,  Aim  Arbor,  MI  48105. 

Subpart  K — [Amended] 

30.  Section  86.1001-84  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§86.1001-64    Applicability. 

***** 

(b)  References  in  this  subpart  to 
engine  famihes  and  emission  control 
systems  shall  be  deemed  to  refer  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  vehicles  and  light-duty 
trucks  imder  the  provisions  of  subpart  S 
of  this  part. 

Subpart  L — [Amended] 

31.  Section  86.1101-87  is  revised  to 
read  as  follows: 

§86.1101-87    Applicability. 

(a)  The  provisions  of  this  subpart  are 
applicable  for  1987  and  later  model  year 
gasoline-fueled  and  diesel  heavy-duty 
engines  and  heavy-duty  vehicles.  These 
vehicles  include  light-duty  trucks  rated 
in  excess  of  6,000  pounds  gross  vehicle 
weight. 

(bj  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  refer  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  trucks  under  the 
provisions  of  subpart  S  of  this  part. 

Subpart  O — [Amended] 

32.  Section  86.1401  is  revised  to  read 
as  follows: 

§86.1401    Scope;  applicability. 

(a)  This  subpart  contains  CST 
procedures  for  gasoline-fueled  Otto- 
cycle  light-duty  vehicles,  and  for 
gasoline-fueled  Otto-cycle  light-duty 
trucks,  including  those  certified  to 
operate  using  both  gasoline  and  another 
fuel  (for  example,  "flexible-fuel"  or 
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"dual-fuel"  light-duty  vehicles  and 
light-duty  trucks).  For  the  piuposes  of 
the  Certification  Short  Test,  flexible-fuel 
or  dual-fuel  vehicles  will  be  treated  as 
dedicated  gasoline  vehicles.  This 
subpart  applies  to  1996  and  later  mode 
years. 

(b)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  refer  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  vehicles  and  light-duty 
trucks  under  the  provisions  of  subpart  S 
of  this  part. 

Subpart  P — [Amended] 

33.  Section  86.1501  is  revised  to  read 
as  follows: 

§86.1501-94    Scope;  applicability. 

(a)  This  subpart  contains  gaseous 
emission  idle  test  procedures  for  light- 
duty  trucks  and  heavy-duty  engines  for 
which  idle  CO  standards  apply.  It 
applies  to  1994  and  later  model  years. 
The  idle  test  procedures  are  optionally 
applicable  to  1994  through  1996  model 
year  natural  gas-fueled  and  liquified 
petroleum  gas-fueled  light-duty  trucks 
and  heavy-duty  engines. 

(b)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  refer  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  trucks  imder  the 
provisions  of  subpart  S  of  this  part. 

34.  Section  86.1502-84  is  revised  to 
read  as  follows: 

§86.1502-84    Definitions. 

The  definitions  in  §  86.084-2  or 
§  86.1803-01,  as  applicable,  apply  to 
this  subpart. 

35.  Section  86.1503-84  is  revised  to 
read  as  follows: 

§86.1503-84    Abbreviations. 

The  abbreviations  in  §  86.084-3  or  in 
§  86.1804-01,  as  applicable,  apply  to 
this  subpart. 

Subpart  Q — [Amended] 

36.  Section  86.1601  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§86.1601    General  applicability. 

***** 

(d)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  refer  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  vehicles  and  light-dufy 
trucks  under  the  provisions  of  subpart  S 
of  this  part. 


Subpart  R — [Amended] 

37.  Section  86.1701-99  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  86.1 701  -99    General  applicability. 

***** 

(e)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  refer  to 
dxu-ability  groups  and  test  groups  as 
applicable  for  manufactxu-ers  certifying 
new  light-dufy  vehicles  and  light-duty 
trucks  imder  the  provisions  of  subpart  S 
of  this  part. 

38.-39.  New  §§86.1713-01,  86.1714- 
01,  86.1715-01,  and  86.1716-01  are 
added  and  reserved  to  read  as  follow: 

§86.1713-01     [Reserved] 

§86.1714-01     [Reserved] 

§86.1715-01     [Reserved] 

§86.1716-01    [Reserved] 

40.  A  new  §86.1717-01  is  added  to 
subpart  R  to  read  as  follows: 

§86.1717-01     Emission  control  diagnostic 
system  for  1999  and  later  light-duty 
vehicles  and  light-duty  trucks. 

(a)  The  provisions  of  §  86.1806-01 
and  subsequent  model  year  provisions 
do  not  apply  to  this  subpart. 

(b)  The  requirements  in  Chapter  6  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  {October, 

1 996)  (these  requirements  are 
incorporated  by  reference;  see  §  86.1) 
apply  to  this  subpart. 

(c)  No  vehicle  shall  be  certified  under 
the  provisions  of  this  subpart  unless 
such  vehicle  complies  with  the 
requirements  of  section  202(m)  (1),  (2), 
(4),  and  (5)  of  the  Clean  Air  Act  (42 
U.S.C.  7521(m)  (1),  (2),  (4)  and  (5)). 

41.  A  new  §  86.1721-01  is  added  to 
subpart  R  to  read  as  follows: 

§86.1721-01    Application  for  certification. 

The  provisions  of  §  86.1844-01  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
additions  to  the  part  1  and  part  2 
applications: 

(a)  For  TLEVs,  LEVs,  and  ULEVs  not 
certified  exclusively  on  gasoline, 
projected  U.S.  sades  data  and  fuel 
economy  data  19  months  prior  to 
January  1  of  the  calendar  year  with  the 
same  numerical  designation  as  the 
model  year  for  which  the  vehicles  are 
certified,  and  projected  U.S.  sales  data 
for  all  vehicles,  regardless  of  operating 
fuel  or  vehicle  emission  category, 
sufficient  to  enable  the  Administrator  to 
select  a  test  fleet  representative  of  the 
vehicles  (or  engines)  for  which 


certification  is  requested  at  the  time  of 
certification. 

(b)  For  ZEVs  and  hybrid  electric 
vehicles,  the  certification  part  1 
application  shall  include  the  following: 

11)  Identification  and  description  of 
the  vehicle(s)  covered  by  the 
application. 

(2)  Identification  of  the  vehicle  weight 
category  to  which  the  vehicle  is 
certifying:  LDV,  LDT  0-3750  lbs  LVW. 
LDT  3751-5750  lbs  LVW  (state  test 
weight  range),  and  the  curb  weight  and 
gross  vehicle  weight  rating  of  the 
vehicle. 

(3)  Identification  and  description  of 
the  propulsion  system  for  the  vehicle. 

(4)  Identification  and  description  of 
the  climate  control  system  used  on  the 
vehicle. 

(5)  Projected  number  of  vehicles  sold 
in  the  U.S.,  and  projected  U.S.  sales. 

(6)  For  electric  and  hybrid  electric 
vehicles,  identification  of  the  energy 
usage  in  kilowatt-hours  per  mile  from 
the  point  when  electricity  is  introduced 
fi-om  the  electrical  outlet  and  the 
operating  range  in  miles  of  the  vehicle 
when  tested  in  accordance  with  the  All- 
Electric  Range  Test  provisions  in 
§86.1770. 

(7)  If  the  vehicle  is  equipped  with  a 
fuel  fired  heater,  a  description  of  the 
control  system  logic  of  the  fuel  fired 
heater,  including  an  evaluation  of  the 
conditions  under  which  the  fuel  fired 
heater  can  be  operated  and  an 
evaluation  of  the  possible  operational 
modes  and  conditions  under  which 
evaporative  emissions  can  exist. 
Vehicles  which  utilize  fuel  fired  heaters 
which  can  be  operated  at  ambient 
temperatures  above  40  deg.  F  or  which 
caimot  be  demonstrated  to  have  zero 
evaporative  emissions  under  any  and  all 
possible  operation  modes  and 
conditions  shall  not  be  certified  as 
ZEVs. 

(8)  For  ZEVs  and  HEVs  which  use  fuel 
fired  heaters,  the  manufacturer  shall 
provide  the  exhaust  emissions  value  per 
mile  produced  by  the  auxiliary  fuel 
fired  heater.  This  shall  be  accomplished 
by  determining  heater  emissions  in 
grams  per  minute  when  operating  at  a 
maximum  heating  capacity  for  a  period 
of  20  minutes,  and  multiplying  that 
number  by  3.6  minutes  per  mile.  At  the 
time  of  certification,  manufacturers 
shall  submit  their  test  plan  which 
describes  the  procedure  used  to 
determine  the  mass  emissions  of  the 
fuel  fired  heater. 

(9)  All  information  necessary  for 
proper  and  safe  operation  of  the  vehicle, 
including  information  on  the  safe 
handling  of  the  battery  system, 
emergency  procedures  to  follow  in  the 
event  of  battery  leakage  or  other 
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malfur  ctions 


niiel, 


T  lei 


unique 
follow 


that  may  affect  the  safety 
\  ehicle  operator  or  laboratory 
,  method  for  determining 
state-of-charge.  battery  charging 
and  recharging  procedures,  and 
relevant  information  as 
by  the  Administrator, 
all  vehicles  subject  to  the 
of  §  86.1717,  with  its  part  1 
for  certification  a 
ion  of  the  malfunction  and 
system  to  be  installed  on  the 
(The  vehicles  shall  not  be 
unless  the  Administrator  finds 
malfunction  and  diagnostic 
complies  with  the  requirements 
1717.). 

comprehensive  list  of  test 

md  the  applicable  certification 

required  under  §86. 1844-01{d)(7) 

n  elude  the  following  information: 

"     all  TLEVs.  LEVs,  and  ULEVs 

on  a  fuel  other  than 

gasoline,  manufactiu^rs 
multiply  the  NMOG  exhaust  • 
ion  level  for  each  emission-data 
by  the  appropriate  reactivity 

factor  listed  in 
7(d)(2)(i)  or  established  by  the 
pursuant  to  Appendix 
is  part  to  demonstrate 
i^nce  with  the  applicable  NMOG 
standard.  For  all  TLEVs,  LEVs, 
certifying  on  natiu-al  gas, 
shall  multiply  the  NMOG 
certification  level  for  each 
-data  vehicle  by  tile 

reactivity  adjustment  factor 
§86.1777(d)(2)(i)  or  established 
i  idministrator  pursuant  to 

XVII  of  this  part  and  add  that 
the  product  of  the  methane 
certification  level  for  each 
data  vehicle  and  the 
methane  reactivity 
factor  listed  in 
7(d)(2)(ii)  or  established  by  the 

pursuant  to  Appendix 
this  part  to  demonstrate 
i4nce  with  the  applicable  NMOG 
standard.  Manufacturers 
to  certify  to  existing 
utilizing  an  adjustment  factor 
o  its  vehicle/fuel  system  must 
data  requirements  described 
ix  XVII  of  this  part.  A 
formaldehyde  exhaust 

level  shall  also  be  provided 
ing  compliance  with 
standards  for  formaldehyde. 
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ufacturers  shall  submit  the 
phase-in  compliance 
ion  required  in  §  86.1844-01 
ind  {e)(4)  with  respect  to  the 
)le  standards  of  the  subpart, 
each  engine  family  certified  to 
IlEV,  or  ULEV  standards, 
manufai;turers  shall  submit  with  the 


certification  application,  an  engineering 
evaluation  demonstrating  that  a 
discontinuity  in  emissions  of  non- 
methane  organic  gases,  carbon 
monoxide,  oxides  of  nitrogen  and 
formaldehyde  measured  on  the  Federal 
Test  Procedure  (subpart  B  of  this  part) 
does  not  occur  in  the  temperature  range 
of  20  to  86  deg  F.  For  diesel  vehicles, 
the  engineering  evaluation  shall  also 
include  particulate  emissions. 

42.  New  §§  86.1722-01  and  86.1723- 
01  are  added  and  reserved  to  read  as 
follow: 

§86.1722-01     [Reserved] 

§86.1723-01     [Reserved] 

43.  A  new  §86.1724-01  is  added  to 
subpart  R  to  read  as  follows: 

§  86.1 724-01     Emission  data  vehicle 
selection. 

(a)  [Reserved] 

(b)  The  provisions  of  §  86.1828-01 
and  subsequent  model  year  provisions 
apply  to  this  subpart  with  the  following 
additions: 

(1)  For  TLEVs,  LEVs,  ULEVs,  and 
ZEVs  certifying  according  to  the 
provisions  of  this  subpart,  a 
manufacturer  may  substitute  emission 
data  vehicles  selected  by  the  California 
Air  Resources  Board  criteria  instead  of 
using  the  criteria  specified  in 

§§86. 1828-01  (a)  through  (d)  and 
subsequent  model  year  provisions. 

(2)  For  vehicles  certified  to  the  SFTP 
exhaust  emission  standards,  if  air 
conditioning  is  projected  to  be  available 
on  any  vehicles  within  the  engine 
family,  the  selection  of  engine  codes 
will  be  limited  selections  which  have 
air  conditioning  available  and  would 
require  that  any  vehicle  selected  under 
this  section  has  air  conditioning 
installed  and  operational. 

44.  A  new  §86.1725-01  is  added  to 
read  as  follows: 

§86.1725-01     Allowable  maintenance. 

This  section  includes  text  that 
specifies  requirements  that  differ  from 
§  86.1725-99.  Where  a  paragraph  in 
§  86.1725-99  is  identical  and  applicable 
to  this  section,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §  86.1725-99."  The 
provisions  of  §86.1834-01  and 
subsequent  model  year  provisions  apply 
to  this  subpart,  with  the  following 
additions: 

(a)  Hybrid  electric  vehicles  that  use 
Otto-cycle  or  diesel  engines  are  subject 
to  the  applicable  Otto-cycle  or  diesel 
engine  maintenance  requirements  of 
§86.1 834-01  (b)  through  (e)  and 
subsequent  model  year  provisions. 


(b)  through  (c)  [Reserved].  For 
guidance  see  §86.1725-99. 

(d)  When  air  conditioning  SFTP 
exhaust  emission  tests  are  required,  the 
manufacturer  must  document  that  the 
vehicle's  air  conditioning  system  is 
operating  properly  and  in  a 
representative  condition.  Required  air 
conditioning  system  maintenance  is 
performed  as  unscheduled  maintenance 
that  does  not  require  the 
Administrator's  approval. 

45.  Section  86.1726-01  is  added  and 
reserved  to  read  as  follows: 

§86.1726-01    [Reserved] 

46.  A  new  §  86.1728-01  is  added  to 
subpart  R  to  read  as  follows: 

§  86.1 728-01    Compliance  with  emission 
standards  for  the  purpose  of  certification. 

The  provisions  of  §  86.1837-01  and 
subsequent  model  year  provisions  apply 
with  respect  to  the  applicable  standards 
of  this  subpart. 

47.  A  new  §  86.1734-01  is  added  and 
reserved  to  read  as  follows: 

§86.1734-01    [Reserved] 

48.  A  new  §  86.1735-01  is  added  to 
subpart  R  to  read  as  follows: 

§86.1735-01     Latwling. 

The  following  requirements  shall 
apply  to  TLEVs,  LEVs,  ULEVs,  and 
ZEVs  certified  under  the  provisions  of 
this  subpart: 

(a)  The  requirements  in  §86.1807-01 
and  subsequent  model  year  provisions 
do  not  apply  to  this  section. 

fb)  The  requirements  in  Chapter  7  of 
the  California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program  (October, 
1996)  shall  apply.  These  requirements 
are  incorporated  by  reference  (see 
§86.1). 

49.  Section  86.1772-99  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  86. 1 772-99    Road  load  power,  test 
weight,  and  inertia  weight  class 
determination. 

***** 

(b)*  *  * 

(1)  For  electric  and  hybrid  electric 
vehicle  lines  where  it  is  expected  that 
more  than  33  percent  of  a  vehicle  line 
will  be  equipped  with  air  conditioning, 
per  §86.096-24(g)(2)  or  §86.1832-01{a) 
as  applicable,  that  derives  power  from 
the  battery  pack,  the  road  load  shall  be 
increased  by  the  incremental 
horsepower  required  to  operate  the  air 
conditioning  unit.  The  incremental 
increase  shall  be  determined  by 
recording  the  difference  in  energy 
required  for  a  hybrid  electric  vehicle 
under  all-electric  power  to  complete  the 
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running  loss  test  fuel  tank  temperature 
profile  test  sequence  without  air 
conditioning  and  the  same  vehicle 
tested  over  the  running  loss  test  fuel 
tank  temperature  profile  test  sequence 
with  the  air  conditioning  set  to  the 
"NORMAL"  air  conditioning  mode  and 
adjusted  to  the  minimum  discharge  air 
temperature  and  high  fan  speed  over  the 
time  period  needed  to  perform  the  test 
sequence,  and  converting  this  value  into 
units  of  horsepower.  Vehicles  equipped 
with  automatic  temperature  controlled 
air  conditioning  systems  shedl  be 
operated  in  "AUTOMATIC" 
temperature  and  fan  modes  with  the 
system  set  at  72  deg.  F.  The  running  loss 
test  fuel  tank  temperature  profile  test 
sequence  is  found  in  §  86.129(d). 
***** 

50.  Section  86.1776-99  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§86.1776-99    Records  required. 

***** 

(b)  *  *  * 

(1)  The  manufacturer  shall  record  in 
the  durability-data  vehicle  logbook,  the 
number  of  regenerations  that  occur 
during  the  50,000  mile  durability  test  of 
each  diesel  light-duty  vehicle  and  light- 
duty  truck  equipped  with  a  periodically 
regenerating  trap  oxidizer  system.  The 
manufacturer  shall  include,  for  each 
regeneration:  the  date  and  time  of  the 
start  of  regeneration,  the  duration  of  the 
regeneration,  and  the  accumulated 
mileage  at  the  start  and  the  end  of 
regeneration.  The  number  of 
regenerations  will  be  used  in  the 
Ccdculation  of  the  deterioration  factor  or 
other  durability  demonstration  under 
§86.1823-01  and  subsequent  model 
year  provisions. 
***** 

51.  A  new  subpart  S  is  added  to  part 
86  to  read  as  follows: 

Subpart  S — General  Compliance 
Provisions  for  Control  of  Air  Pollution 
From  New  and  In-Use  Light-Duty 
Vehicles  and  Light-Duty  Trucks 

Sec. 

86.1801-01     Applicability. 

86.1802-01     Section  numbering; 
construction. 

86.1803-01     Definitions. 

86.1804-01     Acronyms  and  abbreviations. 

86.1805-01     Useful  life. 

86.1806-01     On-board  diagnostics. 

86.1807-01     Vehicle  labeling. 

86.1808-01     Maintenance  instructions. 

86.1809-01     Prohibition  of  defeat  devices. 

86.1810-01     General  standards;  increase  in 
emissions;  unsafe  conditions;  waivers 

86.1811-01     Emission  standards  for  light- 
duty  vehicles. 

86.1812-01     Emission  standards  for  light- 
duty  trucks  1. 


86.1813-01     Emission  standards  for  light- 
duty  trucks  2. 

86.1814-01     Emission  standards  for  light- 
duty  trucks  3. 

86.1814-02    Emission  standards  for  light- 
duty  trucks  3. 

86.1814-04    Emission  standards  for  light- 
duty  trucks  3. 

86.1815-01     Emission  standards  for  light- 
duty  trucks  4. 

86.1815-02    Emission  standards  for  light- 
duty  trucks  4. 

86.1815-04    Emission  standards  for  light- 
duty  trucks  4. 

86.1816  through  86.1819     (Reserved). 

86.1820-01     Durability  group  determination. 

86.1821-01    Evaporative/refueling  family 
determination. 

86.1822-01     Durability  data  vehicle 
selection. 

86.1823-01    Durability  demonstration 
procedures  for  exhaust  emissions. 

86.1824-01     Durability  demonstration 
procedures  for  evaporative  emissions. 

86.1825-01     Durability  demonstration 
procedures  for  refueling  emissions. 

86.1826-01     Assigned  deterioration  factors 
for  small  volume  memufacturers  and 
small  volume  test  groups. 

86.1827-01     Test  group  determination. 

86.1828-01     Emission  data  vehicle  selection. 

86.1829-01     Durability  and  emission  testing, 
requirements;  waivers. 

86.1830-01     Acceptance  of  vehicles  for 
emission  testing. 

86.1831-01     Mileage  accumulation 
requirements  for  test  vehicles. 

86.1832-01     Optional  equipment  and  air 
conditioning  for  test  vehicles. 

86.1833-01     Adjustable  parameters. 

86.1834-01     Allowable  maintenance. 

86.1835-01     Confirmatory  certification 
testing. 

86.1836-01     Manufacturer-supplied 
production  vehicles  for  testing. 

86.1837-01     Rounding  of  emission 
measurements. 

86.1838-01     Small  volume  manufacturers 
certification  procedures. 

86.1839-01     Carryover  of  certification  data. 

86.1840-01     Special  test  procedures. 

86.1841-01     Compliance  with  emission 

standards  for  the  purpose  of  certification. 

86.1842-01     Addition  of  a  vehicle  after 
certification;  and  changes  to  a  vehicle 
covered  by  certification. 

86.1843-01     General  information 
requirements. 

86.1844-01     Information  requirements: 
Application  for  certification  and 
submittal  of  information  upon  request. 

86.1845-01     Manufacturer  in-use 
verification  testing  requirements. 

86.1845-04     Manufacturer  in-use 
verification  testing  requirements. 

86.1846-01     Manufacturer  in-use 

confirmatory  testing  requirements. 

86.1847-01     Manufacturer  in-use 

verification  and  in-use  confirmatory 
testing;  submittal  of  information  and 
maintenance  of  records. 

86.1848-01     Certification. 

86.1849-01     Right  of  entry. 

86.1850-01     Denial,  suspension  or 

revocation  of  certificate  of  conformity. 


86.1851-01     Application  of  good 

engineering  judgment  to  manufacturers' 
decisions. 

86.1852-01     Waivers  for  good  in-use 
emission  performance. 

86.1853-01     Certification  hearings. 

Appendix  I  to  Subpart  S  of  Part  86 — Vehicle 
Procurement  Methodology 

Appendix  11  to  Subpart  S  of  Part  86 — As- 
received  Testing  Vehicle  Rejection 
Criteria 

Appendix  III  to  Subpart  S  of  Part  86 — As- 
received  Inspection 

Subpart  S — General  Compliance 
Provisions  for  Control  of  Air  Pollution 
From  New  and  in-Use  Light-Duty 
Vehicles  and  Light-Duty  Trucks 

§86.1801-01     Applicability. 

(a)  The  provisions  of  this  subpart 
apply  to  2001  and  later  model  year  new 
Otto-cycle  and  diesel-cycle  light-duty 
vehicles  and  2001  and  later  model  year 
new  Otto-cycle  and  diesel-cycle  light- 
duty  trucks.  These  provisions  also  apply 
to  2001  model  year  and  later  new 
incomplete  light-dut>'  trucks.  In  cases 
where  a  provision  applies  only  to  a 
certain  vehicle  group  based  on  its  model 
year,  vehicle  class,  motor  fuel,  engine 
type,  or  other  distinguishing 
characteristics,  the  limited  applicability 
is  cited  in  the  appropriate  section  or 
paragraph  of  this  subpart. 

(b)  The  provisions  of  this  subpart 
apply  to  aftermarket  conversions  of  all 
model  year  Otto-cycle  and  diesel-cycle 
light-duty  vehicles  and  light-duty  toicks 
as  defined  in  40  CFR  85.502. 

(c)  Optional  applicability. 

(1)  A  manufacturer  may  request  to 
certify  any  heavy-duty  vehicle  of  14.000 
poimds  Gross  Vehicle  Weight  Rating  or 
less  in  accordance  with  the  light-duty 
truck  provisions.  Heavy-duty  engine  or 
heavy-duty  vehicle  provisions  of 
subpart  A  of  this  part  do  not  apply  to 
such  a  vehicle. 

(2)  A  manufactiner  may  optionally 
use  the  provisions  of  this  subpart  in  lieu 
of  the  provisions  of  subpart  A  of  this 
part  beginning  with  the  2000  model 
year.  Manufacturers  choosing  this 
option  must  comply  with  all  provisions 
of  this  subpart,  except  the  standards  in 
subpart  A  of  this  part  apply  for  model 
year  2000.  Manufacturers  may  elect  this 
provision  for  either  all  or  a  portion  of 
their  product  line. 

(d)  Small  volume  manufacturers. 
Special  certification  procedures  are 
available  for  any  manufacturer  whose 
projected  or  actual  combined  U.S.  sales 
of  light-duty  vehicles,  light-duty  trucks, 
heavy-duty  vehicles,  and  heavy-duty 
engines  in  its  product  line  (including  all 
vehicles  and  engines  imported  under 
the  provisions  of  40  CFR  85.1505  and 
85.1509)  are  fewer  than  15,000  units  for 
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the  m  odel  year  in  which  the 
manufacturer  seeks  certification.  The 
small  volume  manufacturer's  light-duty 
vehicle  and  light-duty  truck  certification 
procedures  are  described  in  §86.1838- 
01. 

(e)  National  Low  Emission  Vehicle 
Progr  im  for  light-duty  vehicles  emd  light 
light-  luty  trucks.  A  manufacturer  may 
elect  o  certify  light-duty  vehicles  and 
light  ight-duty  trucks  to  the  provisions 
of  the  National  Low  Emission  Vehicle 
ProgTi  im  contained  in  subpart  R  of  this 
part.  Subpart  R  of  this  part  is  applicable 
only  1 0  those  covered  manufactvuers  as 
defini  d  under  the  provisions  of  subpart 
R  of  t  lis  part.  All  provisions  of  this 
subpa  rt  S  are  applicable  to  vehicles 
certifi  ed  pursuant  to  subpart  R  of  this 
part,  ( xcept  as  specifically  noted  in 
subpa  rt  R  of  this  part. 

§86.1902-01    Section  numbering; 
construction. 

(a)  section  numbering.  The  model 
year  c  f  initial  applicability  is  indicated 


by  the 


follow  ing  the  hyphen  designate  the  first 


mode 


section  number.  The  two  digits 


vear  for  which  a  section  is 


appli(  able.  The  section  continues  to 
apply  to  subsequent  model  years  unless 
a  latei  model  year  section  is  adopted. 
Exam  )le:  Section  86.18xx-01  applies  to 
the  2C  Dl  and  subsequent  model  years.  If 
a  §  86  18XX-03  is  promulgated  it  would 
apply  beginning  with  the  2003  model 
year:  :  86.18xx-01  would  apply  to 
mode  years  2001  through  2002. 

(b) .  ^  section  reference  without  a 
mode  year  suffix  refers  to  the  section 
applic  able  for  the  appropriate  model 
year. 

§86.1£  03-01     Definitions. 

The  following  definitions  apply  to 
this  si  bpart: 

505  Cycle  means  the  test  cycle  that 
consis  ts  of  the  first  505  seconds 
(secoi]  ds  1  to  505)  of  the  EPA  Urban 
Dynai  lometer  Driving  Schedule, 
descri  }ed  in  §  86.115-00  and  listed  in 
Appei.dix  I,  paragraph  (a),  of  this  part. 

866  Cycle  means  the  test  cycle  that 
consis  ts  of  the  last  866  seconds  (seconds 
506  to  1372)  of  the  EPA  Urban 
Dynar  lometer  Driving  Schedule, 
descri  )ed  in  §86.115-00  and  listed  in 
Appei  dix  I,  paragraph  (a),  of  this  part. 

Abn  ormally  treated  vehicle  means  any 
diesel  light-duty  vehicle  or  diesel  light- 
duty  t  uck  that  is  operated  for  less  than 
five  m  lies  in  a  30  day  period 
immediately  prior  to  conducting  a 
particnlate  emissions  test. 

ACi  means  a  test  procedure  as 
descri  3ed  in  §  86.162-00  which 
simuli  tes  testing  with  air  conditioning 
operat  ing  in  an  environmental  test  cell 
by  adc  ing  the  air  conditioning 


compressor  load  to  the  normal 
dynamometer  forces. 

AC2  means  a  test  procedure  as 
described  in  §86.162-00  which 
simulates  testing  with  air  conditioning 
operating  in  an  environmental  test  cell 
by  adding  a  heat  load  to  the  passenger 
compartment. 

Accuracy  means  the  difference 
between  a  measurement  and  true  value. 

Act  means  Part  A  of  Title  II  of  the 
Clean  Air  Act  as  amended,  42  U.S.C, 
7401,  et  seq. 

Adjusted  Loaded  Vehicle  Weight 
means  the  numerical  average  of  vehicle 
curb  weight  and  gross  vehicle  weight 
rating  (GVWR). 

Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency  or  his/her  authorized 
representative. 

Alternative  fuels  means  any  fuel  other 
than  gasoline  and  diesel  fuels,  such  as 
methanol,  ethanol,  and  gaseous  fuels. 

Approach  angle  means  the  smallest 
angle  in  a  plan  side  view  of  an 
automobile,  formed  by  the  level  surface 
on  which  the  automobile  is  standing 
and  a  line  tangent  to  the  front  tire  static 
loaded  radius  arc  and  touching  the 
underside  of  the  automobile  forward  of 
the  front  tire. 

As-received  condition  means  the 
condition  of  an  in-use  vehicle  procured 
for  emission  testing  required  by  this 
subpart  upon  which  no  adjustments, 
maintenance,  or  component 
replacement  has  occurred  subsequent  to 
the  vehicle's  last  routine  operation  by 
the  vehicle's  owner,  lessee,  or  operator 
prior  to  prociu^ment. 

Auxiliary  Emission  Control  Device 
(AECD)  means  any  element  of  design 
which  senses  temperature,  vehicle 
speed,  engine  RPM,  transmission  gear, 
manifold  vacuum,  or  any  other 
parameter  for  the  purpose  of  activating, 
modulating,  delaying,  or  deactivating 
the  operation  of  any  part  of  the  emission 
control  system. 

Axle  clearance  means  the  vertical 
distance  from  the  level  surface  on  which 
an  automobile  is  standing  to  the  lowest 
point  on  the  axle  differential  of  the 
automobile. 

Basic  engine  means  a  unique 
combination  of  manufacturer,  engine 
displacement,  number  of  cylinders,  fuel 
system  (as  distinguished  by  number  of 
carburetor  barrels  or  use  of  fuel 
injection),  catalyst  usage,  and  other 
engine  and  emission  control  system 
characteristics  specified  by  the 
Administrator. 

Basic  vehicle  frontal  area  means  the 
area  enclosed  by  the  geometric 
projection  of  the  basic  vehicle  along  the 
longitudinal  axis,  which  includes  tires 
but  excludes  mirrors  and  air  deflectors, 


onto  a  plane  perpendicular  to  the 
longitudinal  axis  of  the  vehicle. 

Bi-directional  control  means  the 
capability  of  a  diagnostic  tool  to  send 
messages  on  the  data  bus  that 
temporarily  overrides  the  module's 
control  over  a  sensor  or  actuator  and 
gives  control  to  the  diagnostic  tool 
operator.  Bi-directional  controls  do  not 
create  permanent  changes  to  engine  or 
component  calibrations. 

Body  style  means  a  level  of 
commonality  in  vehicle  construction  as 
defined  by  number  of  doors  and  roof 
treatment  (e.g.,  sedan,  convertible, 
fastback,  hatchback). 

Body  type  means  a  name  denoting  a 
group  of  vehicles  that  are  either  in  the 
same  car  line  or  in  different  car  lines 
provided  the  only  reason  the  vehicles 
qualify  to  be  considered  in  different  car 
lines  is  that  they  are  produced  by  a 
separate  division  of  a  single 
manufacturer. 

Breakover  angle  means  the 
supplement  of  the  largest  angle,  in  the 
plan  side  view  of  an  automobile,  that 
can  be  formed  by  two  lines  tangent  to 
the  front  and  rear  static  loaded  radii  arcs 
and  intersecting  at  a  point  on  the 
underside  of  the  automobile. 

Calibration  means  the  set  of 
specifications,  including  tolerances, 
unique  to  a  particular  design,  version,  or 
application  of  a  component  or 
components  assembly  capable  of 
functionally  describing  its  operation 
over  its  working  range. 

Calibration  gas  means  a  gas  of  known 
concentration  which  is  used  to  establish 
the  response  curve  of  an  analyzer. 

Candidate  in-use  vehicle  means  an  in- 
use  vehicle  which  would  be  eligible  to 
participate  in  the  in-use  verification 
program  in  accordance  with  §  86.1845- 
01. 

Car  line  means  a  name  denoting  a 
group  of  vehicles  within  a  make  or  car 
division  which  has  a  degree  of 
commonality  in  construction  (e.g.,  body, 
chassis).  Car  line  does  not  consider  any 
level  of  decor  or  opulence  and  is  not 
generally  distinguished  by 
characteristics  as  roofline,  number  of 
doors,  seats,  or  windows  except  for 
station  wagons  or  light-duty  trucks. 
Station  wagons  and  light-duty  trucks  are 
considered  to  be  different  car  lines  than 
passenger  cars. 

Certification  Short  Test  (CST)  means 
the  test,  for  gasoline-fueled  Otto-cycle 
light-duty  vehicles  and  light-duty 
trucks,  performed  in  accordance  with 
the  procedures  contained  in  40  CFR  part 
86,  subpart  O. 

Configuration  means  a 
subclassification  within  a  test  group 
which  is  based  on  engine  code,  inertia 
weight  class,  transmission  type  and  gear 
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ratios,  final  drive  ratio,  and  other 
parameters  which  may  be  designated  by 
the  Administrator. 

Conveniently  available  service  facility 
and  spare  parts  for  small-volume 
manufacturers  means  that  the  vehicle 
manufacturer  has  a  qualified  service 
facility  at  or  near  the  authorized  point 
of  sale  or  delivery  of  its  vehicles  and 
maintains  an  inventory  of  all  emission- 
related  spare  parts  or  has  made 
arrangements  for  the  part  manufactxu-ers 
to  supply  the  parts  by  expedited 
shipment  (e.g.,  utilizing  overnight 
express  delivery  service,  UPS,  etc.). 

Crankcase  emissions  means  airborne 
substances  emitted  to  the  atmosphere 
from  any  portion  of  the  engine 
crankcase  ventilation  or  lubrication 
systems. 

Critical  emission-related  components 
are  those  components  which  are 
designed  primarily  for  emission  control, 
or  whose  failiue  may  result  in  a 
significant  increase  in  emissions 
accompanied  by  no  significant 
impairment  (or  perhaps  even  an 
improvement)  in  performance, 
driveability,  and/or  fuel  economy  as 
determined  by  the  Administrator. 

Critical  emission-related  maintenance 
means  that  maintenance  to  be 
performed  on  critical  emission-related 
components. 

Curb  weight  means  the  actual  or  the 
manufacturer's  estimated  weight  of  the 
vehicle  in  operational  status  with  all 
standard  equipment,  and  weight  of  fuel 
at  nominal  tank  capacity,  and  the 
weight  of  optional  equipment  computed 
in  accordance  with  §86.1832-01; 
incomplete  light-duty  trucks  shall  have 
the  curb  weight  specified  by  the 
manufactvuer. 

Curb-idle  means,  for  manual 
transmission  code  light-duty  vehicles 
and  trucks,  the  engine  speed  with  the 
transmission  in  neutral  or  with  the 
clutch  disengaged  and  with  the  air 
conditioning  system,  if  present,  turned 
off.  For  automatic  transmission  code 
light-duty  vehicles  and  light-duty 
trucks,  curb-idle  means  the  engine 
speed  with  the  automatic  transmission 
in  the  park  position  (or  neutral  position 
if  there  is  no  park  position),  and  with 
the  air  conditioning  system,  if  present, 
tinned  off. 

Data  stream  information  means 
information  (i.e.,  messages  and 
parameters)  originated  within  the 
vehicle  by  a  module  or  intelligent 
sensors  (i.e.,  a  sensor  that  contains  and 
is  controlled  by  its  own  module)  cuid 
transmitted  between  a  network  of 
modules  and/ or  intelligent  sensors 
connected  in  parallel  with  either  one  or 
two  communication  wires.  The 
information  is  broadcast  over  the 


commimication  wires  for  use  by  other 
modules  (e.g.,  chassis,  transmission, 
etc.)  to  conduct  normal  vehicle 
operation  or  for  use  by  diagnostic  tools. 
Data  stream  information  does  not 
include  engine  calibration  related 
information. 

Dedicated  vehicle  means  any  motor 
vehicle  engineered  and  designed  to  be 
operated  using  a  single  fuel.  Flexible 
fuel  vehicles  and  multi-fuel  vehicles  are 
not  dedicated  vehicles. 

Defeat  device  means  an  auxiliary 
emission  control  device  (AECD)  that 
reduces  the  effectiveness  of  the 
emission  control  system  under 
conditions  which  may  reasonably  be 
expected  to  be  encoimtered  in  normal 
vehicle  operation  and  use,  unless: 

(1)  Such  conditions  are  substantially 
included  in  the  Federal  emission  test 
procedure; 

(2)  The  need  for  the  AECD  is  justified 
in  terms  of  protecting  the  vehicle 
against  damage  or  accident;  or 

(3)  The  AECD  does  not  go  beyond  the 
requirements  of  engine  starting. 

Departure  angle  means  the  smallest 
angle,  in  a  plan  side  view  of  a  motor 
vehicle,  formed  by  the  level  surface  on 
which  the  motor  vehicle  is  standing  and 
a  line  tangent  to  the  rear  tire  static 
loaded  radius  arc  and  touching  the 
underside  of  the  motor  vehicle  rearward 
of  the  rear  tire. 

Diesel  means  a  type  of  engine  with 
operating  characteristics  significantly 
similar  to  the  theoretical  Diesel 
combustion  cycle.  The  non-use  of  a 
throttle  during  normal  operation  is 
indicative  of  a  diesel  engine. 

Dispensed  fuel  temperature  means  the 
temperature  (deg.  F  or  deg.  C  may  be 
used)  of  the  fuel  being  dispensed  into 
the  tank  of  the  test  vehicle  during  a 
refueling  test. 

Diurnal  breathing  losses  means 
diurnal  emissions. 

Diurnal  emissions  means  evaporative 
emissions  resulting  from  the  daily 
cycling  of  ambient  temperatures. 

Drive  train  configuration  means  a 
unique  combination  of  engine  code, 
transmission  configmation,  and  axle 
ratio. 

Dual  Fuel  Vehicle  means  any  motor 
vehicle  engineered  and  designed  to  be 
operated  on  two  different  fuels,  but  not 
on  a  mixture  of  the  fuels. 

Durability  Data  Vehicle  means  a 
vehicle  used  to  generate  durability  data 
as  required  in  this  subpart. 

Durability  group  means  the  basic 
classification  unit  of  a  manufacturer's 
product  line  used  for  the  purpose  of 
selecting  a  vehicle  configuration  to 
demonstrate  durability  and  predict 
deterioration  in  accordance  with 
§86.1822-01. 


Durability  useful  life  means  the 
highest  useful  life  mileage  out  of  the  set 
of  all  useful  life  mileages  that  apply  to 
a  given  vehicle.  The  durability  useful 
life  determines  the  duration  of  service 
accumulation  on  a  durability  data 
vehicle.  The  determination  of  durability 
useful  life  shall  reflect  any  light-duty 
truck  alternative  useful  life  periods 
approved  by  the  Administrator  under 
§  86.1 805-01  (c).  The  determination  of 
durability  useful  life  shall  exclude  any 
standard  and  related  useful  life  mileage 
for  which  the  manufacturer  has 
obtained  a  waiver  of  emission  data 
submission  requirements  under 
§86.1829-01. 

Elemeilt  of  design  means  any  control 
system  (i.e.,  computer  software, 
electronic  control  system,  emission 
control  system,  computer  logic),  and/ or 
control  system  calibrations,  and/ or  the 
results  of  systems  interaction,  and/  or 
hardware  items  on  a  motor  vehicle  or 
motor  vehicle  engine. 

Emission  control  system  is  a  unique 
group  of  emission  control  devices, 
auxiliary  emission  control  devices, 
engine  modifications  and  strategies,  and 
other  elements  of  design  designated  by 
the  Administrator  used  to  control 
exhaust  emissions  of  a  vehicle. 

Emission-related  component  means 
any  component  which  can  affect 
emissions. 

Emission-related  maintenance  means 
that  maintenance  which  does 
substantially  affect  emissions  or  which    • 
is  likely  to  affect  the  emissions 
deterioration  of  the  vehicle  during 
normal  in-use  operation,  even  if  the 
maintenance  is  performed  at  some  time 
other  than  that  which  is  recommended. 

Engine  code  means  a  unique 
combination  within  a  test  group  of 
displacement,  fuel  injection  (or 
Ccirburetor)  calibration,  choke 
calibration,  distributor  calibration, 
auxiliary  emission  control  devices,  and 
other  engine  and  emission  control 
system  components  specified  by  the 
Administrator. 

Engine  warm-up  cycle  means 
sufficient  vehicle  operation  such  that 
the  coolant  temperature  has  risen  by  at 
least  40  deg.  F  from  engine  starting  and 
reaches  a  minimum  temperature  of  160 
deg.  F. 

Environmental  test  cell  means  a  test 
cell  capable  of  wind-speed,  solar 
thermal  load,  ambient  temperature,  and 
humidity  control  or  simulation  which 
meets  the  requirements  of  §  86.161-00 
for  nmning  emission  tests  with  the  air 
conditioning  operating. 

EPA  Enforcement  Officer  means  any 
officer  or  employee  of  the 
Enviromnental  Protection  Agency  so 
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design  ated  in  writing  by  the 

Admii  istrator  (or  by  his/her  designee). 

Equ,  valent  test  weight  means  the 
weighl .  within  an  inertia  weight  class, 
which  is  used  in  the  djoiamometer 
testing  of  a  vehicle  and  which  is  based 
on  its  oaded  vehicle  weight  or  adjusted 
loaded  vehicle  weight  in  accordance 
with  tl  le  provisions  of  this  Part. 
Evaj.  orative  emissions  means 
hydroc  arbons  emitted  into  the 
atmosf  here  from  a  motor  vehicle,  other 
than  exhaust  and  crankcase  emissions. 
Evaf  orative/refueling  control  system 
means  a  imique  combination  within  an 
evapor  itive/refuehng  family  of  canister 
adsorp  ive  material,  purge  system 
configuration,  purge  strategy,  and  other 
paramaters  determined  by  the 
Administrator  to  affect  evaporative  and 
refueling  emission  control  system 
durabil  ity  or  deterioration  factors. 

Evap  orative/refueling  emission  code 
means  i  unique  combination,  in  an 
evapori  itive/refueling  family- 
evapori  itive  emission  control  system 
combination,  of  purge  system 
calibrations,  fuel  tank  and  carburetor 
bowl  v«  nt  calibrations  and  other  fuel 
system  and  evaporative  emission 
control  system  components  and 
calibrat  ions  specified  by  the 
Admini  strator. 

Evapi  orative/refueling  family  means 
the  basi  c  classification  unit  of  a 
manufa:turers'  product  line  used  for  the 
purposf  of  evaporative  and  refueling 
emissions  test  fleet  selection  and 
determi  ned  in  accordance  with 
§86.18;  1-01. 

Evaporative/refueling  vehicle 
configu  -ation  means  a  unique 
combination  of  basic  engine,  engine 
code,  be  dy  type,  and  evaporative 
emissioi  code. 

Exhat  tst  emissions  means  substances 
emitted  to  the  atmosphere  fi-om  any 
opening  downstream  from  the  exhaust 
port  of  i  motor  vehicle  engine. 

Exhai  \st  Gas  Recirculation  Valve 
means  a  device  which  directs  a  portion 
of  the  e)  haust  gas  into  the  intake  air 
stream  f  sr  the  purpose  of  controlling 
emissions. 

Fedeml  Test  Procedure,  or  FTP  means 
the  test  jrocedure  as  described  in 
§  86.13C  -00(a)  through  (d)  and  (f)  which 
is  designed  to  measure  urban  driving 
tail  pipe  exhaust  emissions  and 
evapora  ive  emissions  over  the  Urban 
Dynamo  meter  Driving  Schedule  as 
describe  d  in  Appendix  I  to  this  part. 

Fixed  liquid  level  gauge  means  a  type 
of  liquic  level  gauge  used  on  liquefied 
petroleu  m  gas-fueled  vehicles  which 
uses  a  relatively  small  positive  shutoff 
valve  an  d  is  designed  to  indicate  when 
the  liquid  level  in  the  fuel  tank  being 
filled  rei  ches  the  proper  fill  level.  The 


venting  of  fuel  vapor  and/or  liquid  fuel 
to  the  atmosphere  diu-ing  the  refueling 
event  is  generally  associated  with  the 
use  of  the  fixed  liquid  level  gauge. 

Flexible  fuel  vehicle  means  any  motor 
vehicle  engineered  and  designed  to  be 
operated  on  a  petroleum  fuel,  a 
methanol  fuel,  or  any  mixture  of  the 
two.  Methanol-fueled  vehicles  that  are 
only  marginally  functional  when  using 
gasoline  (e.g.,  the  engine  has  a  drop  in 
rated  horsepower  of  more  than  80 
percent)  are  not  flexible  fuel  vehicles. 

Fuel  system  means  the  combination  of 
fuel  tank(s),  fuel  piunp,  fuel  lines,  and 
carbiuetor  or  fuel  injection  components, 
and  includes  all  fuel  system  vents  and 
fuel  evaporative  emission  control 
system  components. 

Gaseous  fuel  means  natural  gas  or 
liquefied  petroleum  gas. 

Gross  vehicle  weight  means  the 
manufacturer's  gross  weight  rating  for 
the  individual  vehicle. 

Gross  vehicle  weight  rating  (GVWR) 
means  the  value  specified  by  the 
manufacturer  as  the  maximum  design 
loaded  weight  of  a  single  vehicle. 
Hang-up  refers  to  the  process  of 
hydrocarbon  molecules  being  adsorbed, 
condensed,  or  by  any  other  method 
removed  fi-om  the  sample  flow  prior  to 
reaching  the  instrument  detector.  It  also 
refers  to  any  subsequent  desorption  of 
the  molecules  into  the  sample  flow 
when  they  are  assumed  to  be  absent. 

Heating  degree  day  means  the  number 
of  degrees  per  day  the  daily  average 
temperature  is  below  65  degrees 
Fahrenheit.  The  daily  average 
temperatxu-e  is  the  mean  of  the 
maximum  and  minimum  temperature 
for  a  24-hour  period.  The  aimual  heating 
degree  day  value  is  derived  by  summing 
the  daily  heating  degree  days  over  a 
calendar  year  period. 

Heavy  light-duty  truck  means  any 
light-duty  truck  rated  greater  than  6000 
lbs  GVWR.  The  LX)T3  and  LDT4 
classifications  comprise  the  heavy  light- 
duty  truck  category. 

Heavy-duty  engine  means  any  engine 
which  the  engine  manufactiu-er  could 
reasonably  expect  to  be  used  for  motive 
power  in  a  heavy-duty  vehicle. 

Heavy-duty  vehicle  means  any  motor 
vehicle  rated  at  more  than  8.500  pounds 
GVWR  or  that  has  a  vehicle  curb  weight 
of  more  than  6,000  poimds  or  that  has 
a  basic  vehicle  fi-ontal  area  in  excess  of 
45  square  feet. 

High  altitude  means  any  elevation 
over  1,219  meters  (4,000  feet). 

High-altitude  conditions  means  a  test 
altitude  of  1,620  meters  (5,315  feet), 
plus  or  minus  100  meters  (328  feet),  or 
equivalent  observed  barometric  test 
conditions  of  83.3  kPa  (24.2  inches  Hg) 
plus  or  minus  1  kPa  (0.30  Hg). 


Hot-soak  emissions  and  Hot-soak 
losses  means  evaporative  emissions 
after  termination  of  engine  operation. 
Incomplete  truck  means  any  truck 
which  does  not  have  the  primary  load 
carrying  device  or  container  attached. 

Indirect  information  means  any 
information  that  is  not  specifically 
contained  in  the  service  literature,  but  is 
contained  in  items  such  as  tools  or 
equipment  provided  to  franchised 
dealers  (or  others). 

Inertia  weight  class  means  the  class, 
which  is  a  group  of  equivalent  test 
weights,  into  which  a  vehicle  is  grouped 
based  on  its  test  weight  basis  in 
accordance  with  the  provisions  of  this 
Part  86. 

Integrated  refueling  emission  control 
system  means  a  system  where  vapors 
resulting  from  refueling  are  stored  in  a 
common  vapor  storage  unit(s)  with 
other  evaporative  emissions  of  the 
vehicle  and  are  purged  through  a 
conunon  purge  system. 

Intermediary  means  any  individual  or 
entity,  other  than  a  manufacturer,  which 
provides  service  or  equipment  to 
automotive  technicians. 

Intermediate  temperature  cold  testing 
means  testing  done  pursuant  to  the 
driving  cycle  and  testing  conditions 
contained  in  subpart  C  of  this  part,  at 
temperatures  between  25  deg.F  ( -  4  deg. 
C)  and  68  deg.  F  (20  deg.  C). 

In-use  vehicle  means  a  customer 
owned  and  operated  vehicle  which  is 
not  under  the  control  of  the 
manufactiuer,  dealerships  or  their 
agents.  Leased  vehicles  will  be 
considered  in-use  vehicles  for  the 
purpose  of  this  subpart  if  the  vehicles 
meet  the  criteria  specified  in  §  86.1845- 
01. 

In-use  verification  program  (lUVP) 
means  the  testing  program  conducted  by 
manufactiu-ers  which  gathers  in-use 
emission  data  in  accordance  with 
§86.1848-01. 

Light  light-duty  truck  means  any  light- 
duty  truck  rated  up  through  6000  lbs 
GVWR.  The  LDTl  and  LDT2 
classifications  compose  the  light  light- 
duty  truck  category. 

Light-duty  truck  means  any  motor 
vehicle  rated  at  8,500  pounds  GVWR  or 
less  which  has  a  curb  weight  of  6,000 
pounds  or  less  and  which  has  a  basic 
vehicle  frontal  area  of  45  square  feet  or 
less,  which  is: 

(1)  Designed  primarily  for  piu-poses  of 
transportation  of  property  or  is  a 
derivation  of  such  a  vehicle;  or 

(2)  Designed  primarily  for 
transportation  of  persons  and  has  a 
capacity  of  more  than  12  persons;  or 

(3)  Available  with  special  features 
enabling  off-street  or  off-highway 
operation  and  use. 
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Light-duty  truck  1  (LDTl)  means  any 
light  light-duty  truck  up  through  3750 
lbs  loaded  vehicle  weight. 

Light-duty  truck  2  (LDT2)  means  any 
light  light-duty  truck  greater  than  3750 
lbs  loaded  vehicle  weight. 

Light-duty  truck  3  (LDT3)  means  any 
heavy  light-duty  truck  up  through  5750 
lbs  adjusted  loaded  vehicle  weight. 

Light-duty  truck  4  (LDT4)  means  any 
heav>'  light-duty  truck  greater  than  5750 
lbs  adjusted  loaded  vehicle  weight. 

Light-duty  vehicle  means  a  passenger 
car  or  passenger  car  derivative  capable 
of  seating  12  passengers  or  less. 

Liquefied  petroleum  gas  means  a 
liquid  hydrocarbon  fuel  that  is  stored 
under  pressure  and  is  composed 
primarily  of  species  that  are  gases  at 
atmospheric  conditions  (temperature  = 
25  deg.  C  and  pressure  =  1  atm), 
excluding  natural  gas. 

Loaded  vehicle  weight  means  the 
vehicle's  curb  weight  plus  300  pounds. 

Low  altitude  means  any  elevation 
equal  to  or  less  than  1,219  meters  (4,000 
feet). 

Low  altitude  conditions  means  a  test 
altitude  less  than  549  meters  (1,800 
feet). 

Malfunction  means  not  operating 
according  to  specifications  (e.g.,  those 
specifications  listed  in  the  certification 
application). 

Methanol-fueled  vehicle  means  any 
motor  vehicle  or  motor  vehicle  engine 
that  is  engineered  and  designed  to  be 
operated  using  methanol  fuel  (i.e.,  a  fuel 
that  contains  at  least  50  percent 
methanol  (CH30H)  by  volume)  as  fuel. 
Model  means  a  specific  combination  of 
car  line,  body  style,  and  drivetrain 
configuration. 

Model  type  means  a  unique 
combination  of  car  line,  basic  engine, 
and  transmission  class. 

Model  year  means  the  manufacturer's 
annual  production  period  (as 
determined  by  the  Administrator)  which 
includes  January  1  of  such  calendar 
year:  Provided  that  if  the  manufacturer 
has  no  annual  production  period,  the 
term  "model  year"  shall  mean  the 
calendar  year. 

Multi-fuel  means  capable  of  operating 
on  two  or  more  different  fuel  types, 
either  separately  or  simultaneously. 

Natural  gas  means  a  fuel  whose 
primary  constituent  is  methane. 

Nominal  fuel  tank  capacity  means  the 
volume  of  the  fuel  tank(s),  specified  by 
the  manufacturer  to  the  nearest  tenth  of 
a  U.S.  gallon,  which  may  be  filled  with 
fuel  from  the  fuel  tank  filler  inlet. 

Non-emission-related  maintenance 
means  that  maintenance  which  does  not 
substantially  affect  emissions  and  which 
does  not  have  a  lasting  effect  on  the 
emissions  deterioration  of  the  vehicle  or 


engine  during  normal  in-use  operation 
once  the  maintenance  is  performed. 

Non-integrated  refueling  emission 
control  system  means  a  system  where 
fuel  vapors  irom  refueling  are  stored  in 
a  vapor  storage  unit  assigned  solely  to 
the  function  of  storing  refueling  vapors. 

Non-Methane  Hydrocarbon 
Equivalent  means  the  sum  of  the  carbon 
mass  emissions  of  non-oxygenated  non- 
methane  hydrocarbons,  methanol, 
formaldehyde,  or  other  organic 
compounds  that  are  separately 
measured,  expressed  as  gasoline-fueled 
vehicle  hydrocarbons.  In  the  case  of 
exhaust  emissions,  the  hydrogen-to- 
carbon  ratio  of  the  equivalent 
hydrocarbon  is  1.85:1.  In  the  case  of 
diurnal  and  hot  soak  emissions,  the 
hydrogen-to-carbon  ratios  of  the 
equiveilent  hydrocarbons  are  2.33:1  and 
2.2:1,  respectively. 

Non-oxygenated  hydrocarbon  means 
organic  emissions  measured  by  a  flame 
ionization  detector,  excluding  methanol. 

N/V  means  the  ratio  of  engine  speed 
in  revolutions  per  minute  (rpm)  to 
vehicle  speed  in  miles  per  hour  in  the 
top  transmission  gear.  At  the 
manufacturer's  option,  either  the  1:1 
transmission  gear  ratio  or  the  lowest 
numerical  gear  ratio  available  in  the 
transmission  will  be  used  to  determine 
N/V. 

Option,  in  the  context  of  a  vehicle 
design  feature,  means  any  available 
equipment  or  feature  not  standard 
equipment  on  a  model. 

Original  Equipment  Manufacturer 
(OEM)  means  the  manufacturer 
responsible  for  the  design  and 
production  of  a  vehicle  or  component. 
This  manufacturer  will  be  fully 
knowledgeable  of  any  production 
changes  made  to  the  design  of  the 
vehicle  or  component  and  shall  be  able 
to  track  the  individual  vehicles  or 
component  with  regard  to  such 
production  changes. 

Otto-cycle  means  type  of  engine  with 
operating  characteristics  significantly 
similar  to  the  theoretical  Otto 
combustion  cycle.  The  use  of  a  throttle 
during  normal  operation  is  indicative  of 
an  Otto-cycle  engine. 

Oxides  of  nitrogen  means  the  sum  of 
the  nitric  oxide  and  nitrogen  dioxide 
contained  in  a  gas  sample  as  if  the  nitric 
oxide  were  in  the  form  of  nitrogen 
dioxide. 

Petroleum  fuel  means  liquid  fuels 
normally  derived  from  crude  oil, 
excluding  liquefied  petroleum  gas. 
Gasoline  and  diesel  fuel  are  petroleum 
fuels. 

Precision  means  the  standard 
deviation  of  replicated  measurements. 

Proven  emission  control  systems  are 
emission  control  components  or  systems 


(and  fuel  metering  systems)  that  have 
completed  full  durability  testing 
evaluation  over  a  vehicle's  useful  life  in 
some  other  certified  test  group,  or  have 
completed  bench  or  road  testing 
demonstrated  to  be  equal  or  more  severe 
than  certification  mileage,  accumulation 
requirements.  Alternatively,  proven 
components  or  systems  are  those  that 
are  determined  by  EPA  to  be  of 
comparable  functional  quality  and 
manufactured  using  comparable 
materials  and  production  techniques  as 
components  or  systems  which  have 
been  durability  demonstrated  in  some 
other  certified  test  group.  In  addition, 
the  components  or  systems  must  be 
employed  in  an  operating  environment 
(e.g.,  temperature,  exhaust  flow,  etc.,) 
similar  to  that  experienced  by  the 
original  or  comparable  components  or 
systems  in  the  original  certified  test 
group. 

Recall  program  means  the  program 
administered  by  the  Agency  under  the 
authority  of  CAA  section  207,  and 
regulations  in  40  CFR  part  85. 

Reconfigured  emission-data  vehicle 
means  an  emission-data  vehicle 
obtained  by  modifying  a  previously 
used  emission-data  vehicle  to  represent 
another  emission-data  vehicle. 

Refueling  emissions  means 
evaporative  emissions  that  emanate 
from  a  motor  vehicle  fuel  tank(s)  during 
a  refueling  operation. 

Refueling  emissions  canisteris)  means 
any  vapor  storage  unit(s)  that  is  exposed 
to  the  vapors  generated  during  refueling. 

Resting  losses  means  evaporative 
emissions  that  may  occur  continuously, 
that  are  not  diimial  emissions,  hot  soak 
emissions,  refueling  emissions,  nuuiing 
losses,  or  spitback  emissions. 

Running  change  means  a  change  to  a 
vehicle  or  addition  of  a  model  which 
occurs  after  certification  but  during 
vehicle  production. 

Running  losses  means  evaporative 
emissions  that  occur  during  vehicle 
operation. 

SC03  means  the  test  cycle,  described 
in  §86.160-00  and  listed  in  Appendix 
I,  paragraph  (h),  of  this  part,  which  is 
designed  to  represent  driving 
immediately  following  startup. 

Scheduled  maintenance  means  any 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement  of 
vehicle  components  or  systems  which  is 
performed  on  a  periodic  basis  to  prevent 
part  failure  or  vehicle  (if  the  engine 
were  installed  in  a  vehicle)  malfunction, 
or  anticipated  as  necessary  from 
inspection  to  correct  an  overt  indication 
of  vehicle  malfunction  or  failure  for 
which  periodic  maintenance  is  not 
appropriate. 
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Sim.  lar  emission  control  systems  are 
engine  fuel  metering  and  emission 
contro  system  combinations  which  use 
the  saiie  fuel  (e.g.,  gasoline,  diesel,  etc.), 
combustion  cycle  (e.g.,  two  or  four 
stroke; ,  general  type  of  fuel  system  (e.g., 
carburstor  or  fuel  injection),  catalyst 
system  (e.g.,  none,  oxidization,  three- 
way  plus  oxidization,  three-way  only, 
etc.),  fiiel  control  system  (e.g.,  feedback 
or  non  feedback),  secondary  air  system 
(e.g.,  eijuipped  or  not  equipped)  and 
exhaust  gas  recirculation  (EGR)  (e.g., 
equipp  ed  or  not  equipped). 

Spai  I  gas  means  a  gas  of  known 
conceu  tration  which  is  used  routinely  to 
set  the  output  level  of  an  analyzer. 

Spec  ial  features  enabling  off-street  or 
off-hig.  iway  operation  and  use  means  a 
vehich  that  has: 

(1)  Fjur-wheel  drive;  and 

(2)  At  least  four  of  the  following 
charad  eristics  calculated  when  the 
automdbile  is  at  curb  weight,  on  a  level 
surface ,  with  the  front  wheels  parallel  to 
the  vehicle's  longitudinal  centerline, 
and  thi  i  tires  inflated  to  the 

manufi  icturer's  recommended  pressure; 
approach  angle  of  not  less  than  28 
degrees,  breakover  angle  of  not  less  than 
14  degiees,  departtire  angle  of  not  less 
than  2(  degrees,  running  clearance  of 
not  les!  1  than  8  inches,  and  front  and 
rear  ax  e  clearances  of  not  less  than  7 
inches  each. 

Spitl  ack  eniissions  means  evaporative 
emissi(  ns  resulting  from  the  loss  of 
liquid  ;  uel  that  is  emitted  from  a  vehicle 
during  a  fueling  operation. 

Stan  iard  equipment  means  those 
feature  >  or  equipment  which  are 
marketpd  on  a  vehicle  over  which  the 
purchaser  can  exercise  no  choice. 

Stati :  loaded  radius  arc  means  a 
portioE  of  a  circle  whose  center  is  the 
center  i  )f  a  standard  tire-rim 
combir  ation  of  an  automobile  and 
whose  radius  is  the  distance  from  that 
center  o  the  level  siuiace  on  which  the 
automc  bile  is  standing,  measured  with 
the  automobile  at  curb  weight,  the 
wheel  ])arallel  to  the  vehicle's 
longitu  iinal  centerline,  and  the  tire 
inflatec  to  the  manufacturer's 
recommended  pressure. 

Supf  lemental  FTP  (SFTP)  means  the 
additio  aal  test  procedures  designed  to 
measui  b  emissions  during  aggressive 
and  mi  :rotransient  driving,  as  described 
in  §  86,159-00  over  the  US06  cycle,  and 
also  th(  I  test  procedure  designed  to 
measui  b  urban  driving  emissions  while 
the  vehicle's  air  conditioning  system  is 
operatiig,  as  described  in  §86.160-00 
over  th  5  SC03  cycle. 

Tank  fuel  volume  means  the  volume 
of  fuel  n  the  fuel  tank(s),  which  is 
determined  by  taking  the  manufacturer's 
nominal  fuel  tank(s)  capacity  and 


multiplying  by  0.40.  The  result  is 
rounded  to  the  nearest  tenth  of  a  U.S. 
gallon  in  accordance  with  the 
Roimding-Off  Method  specified  in 
ASTM  E29-93a,  Standard  Practice  for 
Using  Significant  Digits  in  Test  Data  to 
Determine  Conformance  with 
Specifications  (incorporated  by 
reference;  see  §  86.1) 

Test  group  means  the  basic 
classification  luiit  within  a  durability 
group  used  for  the  purpose  of 
demonstrating  compliance  with  exhaust 
emission  standards  in  accordance  with 
§  86.1841-01.  The  test  group  is  also 
used  as  a  classification  unit  for 
gathering  in-use  data  for  the  In-Use 
Verification  Program  (lUVP)  in 
accordance  with  §  86.1848-01. 

Test  weight  basis  means  the  basis  on 
which  equivalent  test  weight  is 
determined  in  accordance  with 
§  86.129-00  of  subpart  B  of  this  part. 

Throttle  means  a  device  used  to 
control  an  engine's  power  output  by 
limiting  the  amount  of  air  entering  the 
combustion  chamber. 

Total  Hydrocarbon  Equivalent  means 
the  siun  of  the  carbon  mass  emissions  of 
non-oxygenated  hydrocarbons, 
methanol,  formaldehyde  or  other 
organic  compoimds  that  are  separately 
measured,  expressed  as  gasoline-fueled 
vehicle  hydrocarbons.  In  the  case  of 
exhaust  emissions,  the  hydrogen-to- 
carbon  ratio  of  the  equivalent 
hydrocarbon  is  1.85:1.  In  the  case  of 
diurnal  and  hot  soak  emissions,  the 
hydrogen-to-carbon  ratios  of  the 
equivalent  hydrocarbons  are  2.33:1  and 
2.2:1,  respectively. 

Transmission  class  means  the  basic 
type  of  transmission,  e.g.,  manual, 
automatic,  semiautomatic. 

Transmission  configuration  means  a 
unique  combination,  within  a 
transmission  class,  of  the  number  of  the 
forward  gears  and,  if  applicable, 
overdrive.  The  Administrator  may 
further  subdivide  a  transmission 
configuration  (based  on  such  criteria  as 
gear  ratios,  torque  convertor 
multiplication  ratio,  stall  speed  and 
shift  calibration,  etc.),  if  she/he 
determines  that  significant  fuel 
economy  or  exhaust  emission 
differences  exist  within  that 
transmission  configuration. 

Unproven  emission  control  systems 
are  emission  control  components  or 
systems  (and  fuel  metering  systems)  that 
do  not  qualify  as  proven  emission 
control  systems. 

Unscheduled  maintenance  means  any. 
adjustment,  repair,  removal 
disassembly,  cleaning,  or  replacement  of 
vehicle  components  or  systems  which  is 
performed  to  correct  a  part  failure  or 
vehicle  (if  the  engine  were  installed  in 


a  vehicle)  malfunction  which  was  not 
anticipated. 

US06  means  the  test  cycle,  described 
in  §  86.159-00  and  listed  in  appendix  I, 
paragraph  (g),  of  this  part,  which  is 
designed  to  evaluate  emissions  diuing 
aggressive  and  microtransient  driving. 

Useful  life  means  the  period  of  use  or 
time  diu-ing  which  an  emission  standard 
applies  to  light-duty  vehicles  and  light- 
duty  trucks,  as  described  in  §  86.1805- 
01. 

Van  means  a  light-duty  truck  having 
an  integral  enclosure,  fully  enclosing 
the  driver  compartment  and  load 
carrying  device,  and  having  no  body 
sections  protruding  more  than  30  inches 
ahead  of  the  leading  edge  of  the 
windshield. 

Vehicle  configuration  means  a  unique 
combination  of  basic  engine,  engine 
code,  inertia  weight  class,  transmission 
configiiration,  and  axle  ratio. 

Zero  (0)  miles  means  that  point  after 
initial  engine  starting  (not  to  exceed  100 
miles  of  vehicle  operation,  or  three 
hom-s  of  engine  operation)  at  which 
normal  assembly  line  operations  and 
adjustments  are  completed,  and 
including  emission  testing,  if 
performed. 

§  86.1 804-01    Acronyms  and  abbreviations. 

The  following  abbreviations  apply  to 
this  subpart: 

A/C — Air  conditioning. 
AECD — Auxiliary  emission  control  device. 
ALVW— Adjusted  Loaded  Vehicle  Weight. 
API — American  Petroleum  Institute. 
ASTM — American  Society  for  Testing  etnd 

Materials. 
C — Celsius. 

cfm — Cubic  feet  per  minute. 
CFV — Critical  flow  venturi. 
CFV-CVS — Critical  flow  venturi — constant 

volume  sampler. 
CH30H— Methanol. 
CID — Cubic  inch  displacement. 
CI — Chemiluminescence. 
CO — Carbon  monoxide. 
C02 — Carbon  dioxide, 
cone. — Concentration. 
CST — Certification  Short  Test, 
cu.  in. — Cubic  inch(es). 
CVS — Constant  volume  sampler. 
DDV— Durability  Data  Vehicle, 
deg. — Degree(s). 

DNPH — 2 ,4-dinitropheny  Ihydrazine. 
EDV — Emission  Data  Vehicle. 
EP — End  point. 
ETW — Equivalent  test  weight. 
F — Fahrenheit. 

FID — Flame  ionization  detector, 
ft.— Feet. 

FTP — Federal  Test  Procedure, 
g— ^am(s). 
gal.— U.S.  gallon(s). 
GC — Gas  chromatograph. 
GVW — Gross  vehicle  weight. 
GVWR — Gross  vehicle  weight  rating. 
H20— Water. 
HC — Hydrocarbon(s). 
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HFID — Heated  flame  ionization  detector. 

Hg — Mercury. 

hp — Horsepower. 

HPLC — High-pressure  liquid 

chromatography. 
IBP — Initial  boiling  point, 
in. — Inch(es). 

lUVP — In-Use  Verification  Program. 
K — Kelvin, 
kg — Kilogram(s). 
km — Kilometer(s). 
kPa — Kilopascal(s). 
lb.— Pound(s). 
LDTl— Light-duty  truck  1. 
LDT2— Light-duty  truck  2. 
LDT3— Light-duty  truck  3. 
LDT4— Light-duty  truck  4. 
LPG — Liquefied  Petroleum  Gas. 
m — Meter(s). 
max. — Maximum, 
mg — Milligram(s). 
mi. — Mile(s). 
min. — Minimum, 
ml — Milliliter(s). 
mm — Millimeter(s). 
mph — Miles  per  hour. 
mV — M'Uivolt 
N2 — Nitrogen. 

NDIR — Nondispersive  infrared. 
NMHC — Nonmethane  Hydrocarbons. 
NMHCE — Non-Methane  Hydrocarbon 

Equivalent. 
NO— nitric  oxide. 
No. — Number. 
02— Oxygen. 

OEM — Origincil  equipment  manufacturer. 
N02 — Nitrogen  dioxide. 
NOx — Oxides  of  nitrogen. 
Pb— Lead, 
pet. — Percent. 
PDP-CVS — Positive  displacement  pump — 

constant  volume  sampler, 
ppm — Parts  per  million  by  volume. 
PM — Particulate  Matter, 
ppm  C — Parts  per  million,  carbon, 
psi — Pounds  per  square  inch. 
R — Rankin. 

rpm — Revolutions  per  minute. 
RVP — Reid  vapor  pressure, 
s — Second(s). 

SAE — Society  of  Automotive  Engineers. 
SFTP — Supplemental  Federal  Test 

Procedure. 
SI — International  system  of  units. 
TD — dispensed  fuel  temperature. 
THC — Total  Hydrocarbons. 
THCE — Total  Hydrocarbon  Equivalent. 
UDDS — Urban  dynamometer  driving 

schedule. 
UV— Ultraviolet, 
vs — Versus. 
W— Watt(s). 

WOT— Wide  open  throttle. 
Wt.— Weight. 

§86.1805-01     Useful  life. 

(a)  Intermediate  useful  life  is  a  period 
of  use  of  5  years  or  50,000  miles,  which 
ever  occurs  first. 

(b)  Full  useful  life  is  as  follows: 

(1)  For  light-duty  vehicles  and  light 
light-duty  trucks  full  useful  life  is  a 
period  of  use  of  10  years  or  100,000 
miles,  which  ever  occurs  first. 

(2)  For  heavy  light-duty  trucks  full 
useful  life  is  a  period  of  use  of  1 1  years 


or  120;000  miles,  which  ever  occurs 
first. 

(c)  Manufacturers  may  petition  the 
Administrator  to  provide  alternative 
useful  life  periods  for  light-duty  trucks 
when  they  believe  that  the  useful  life 
periods  are  significantly 
unrepresentative  for  one  or  more  test 
groups  (either  too  long  or  too  short). 
This  petition  must  include  the  full 
rationale  behind  the  request  together 
with  any  supporting  data  and  other 
evidence.  Based  on  this  or  other 
information  the  Administrator  may 
assign  an  alternative  useful-life  period. 
Any  petition  should  be  submitted  in  a 
timely  manner,  to  allow  adequate  time 
for  a  thorough  evaluation.  Alternative 
useful  life  periods  will  be  granted  only 
for  THC,  THCE,  and  idle  CO 
requirements. 

§  86.1 806-01    On-board  diagnostics. 

(a)  All  light-duty  vehicles  and  light- 
duty  trucks  shall  be  equipped  with  an 
on-board  diagnostic  (OBD)  system 
capable  of  monitoring,  for  each  vehicle's 
useful  life,  all  emission-related 
powertrain  systems  or  components.  All 
systems  and  components  required  to  be 
monitored  by  these  regulations  shall  be 
evaluated  periodically,  but  no  less 
frequently  than  once  per  Urban 
Dynamometer  Driving  Schedule  as 
defined  in  Appendix  I,  paragraph  (a),  of 
this  part,  or  similar  trip  as  approved  by 
the  Administrator. 

Cb)  Malfunction  descriptions.  The 
OBD  system  shall  detect  and  identify 
malfunctions  in  all  monitored  emission- 
related  powertrain  systems  or 
components  according  to  the  following 
malhinction  definitions  as  measured 
and  calculated  in  accordance  with  test 
procedures  set  forth  in  subpart  B  of  this 
part,  excluding  those  test  procedures 
described  in  §86.158-00.  Paragraph 
(b)(1)  of  this  section  does  not  apply  to 
diesel  cycle  light-duty  vehicles  or  diesel 
cycle  light-duty  trucks,  except  where 
the  catalyst  is  needed  for  NMHC 
control.  Paragraphs  (b)(2),  (b)(3),  and 
(b)(4)  of  this  section  do  not  apply  to 
diesel  cycle  light-duty  vehicles  or  diesel 
cycle  light-duty  trucks. 

(1)  Catalyst  deterioration  or 
malfunction  before  it  results  in  an 
increase  in  NMHC  emissions  1.5  times 
the  NMHC  standard,  as  compared  to  the 
NMHC  emission  level  measured  using  a 
representative  4000  mile  catalyst 
system. 

(2)  Engine  misfire  resulting  in  exhaust 
emissions  exceeding  1.5  times  the 
applicable  standard  for  NMHC,  CO  or 
NOx;  and  any  misfire  capable  of 
damaging  the  catalytic  converter. 

(3)  Oxygen  sensor  deterioration  or 
malfunction  resulting  in  exhaust 


emissions  exceeding  1.5  times  the 
applicable  standard  for  NMHC,  CO  or 
NOx. 

(4)  Any  vapor  leak  in  the  evaporative 
and/or  refueling  system  (excluding  the 
tubing  and  connections  between  the 
purge  valve  and  the  intake  manifold) 
greater  than  or  equal  in  magnitude  to  a 
leak  caused  by  a  0.040  inch  diameter 
orifice;  any  absence  of  evaporative 
purge  air  flow  from  the  complete 
evaporative  emission  control  system.  On 
vehicles  with  fuel  tank  capacity  greater 
than  25  gallons,  the  Administrator  may, 
following  a  request  from  the 
manufacturer,  revise  the  size  of  the 
orifice  to  the  smallest  orifice  feasible, 
based  on  test  data,  if  the  most  reliable 
monitoring  method  available  cannot 
reliably  detect  a  system  leak  equal  to  a 
0.040  inch  diameter  orifice. 

(5)  Any  deterioration  or  malfunction 
occurring  in  a  powertrain  system  or 
component  directly  intended  to  control 
emissions,  including  but  not  necessarily 
limited  to,  the  exhaust  gas  recirculation 
(EGR)  system,  if  equipped,  the 
secondary  air  system,  if  equipped,  and 
the  fuel  control  system,  singularly 
resulting  in  exhaust  emissions 
exceeding  1.5  times  the  applicable 
emission  standard  for  NMHC,  CO  or 
NOx.  For  vehicles  equipped  with  a 
secondary  air  system,  a  functional 
check,  as  described  in  paragraph  (b)(6) 
of  this  section,  may  satisfy  the 
requirements  of  this  paragraph  provided 
the  manufactxu-er  can  demonstrate  that 
deterioration  of  the  flow  distribution 
system  is  unlikely.  This  demonstration 
is  subject  to  Administrator  approval 
and,  if  the  demonstration  and  associated 
functional  check  are  approved,  the 
diagnostic  system  shall  indicate  a 
malfunction  when  some  degree  of 
secondary  airflow  is  not  detectable  in 
the  exhaust  system  during  the  check. 
For  vehicles  equipped  with  positive 
crankcase  ventilation  (PCV),  monitoring 
of  the  PCV  system  is  not  necessary 
provided  the  manufacturer  can 
demonstrate  to  the  Administrator's 
satisfaction  that  the  PCV  system  is 
unlikely  to  fail. 

(6)  Any  other  deterioration  or 
malfunction  occurring  in  an  electronic 
emission-related  powertrain  system  or 
component  not  otherwise  described 
above  that  either  provides  input  to  or 
receives  commands  from  the  on-board 
computer  and  has  a  measiu-able  impact 
on  emissions;  monitoring  of 
components  required  by  this  paragraph 
shall  be  satisfied  by  employing 
electrical  circuit  continuity  checks  and 
rationality  checks  for  computer  input 
components  (input  values  within 
manufacturer  specified  ranges),  and 
functionalify  checks  for  computer 
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output  components  (proper  functional 
respoE  se  to  computer  commands) 
except  that  the  Administrator  may 
waive  such  a  rationality  or  functionality 
check  vhere  the  manufacturer  has 
demon  strated  infeasibility;  malfunctions 
are  dei  ined  as  a  failure  of  the  system  or 
compo  nent  to  meet  the  electrical  circuit 
contini  lity  checks  or  the  rationality  or 
functic  nality  checks. 

(7)  C  xygen  sensor  or  any  other 
compo  lent  deterioration  or  malfunction 
which  renders  that  sensor  or  component 
incapa  )le  of  performing  its  function  as 
part  of  the  OBD  system  shall  be  detected 
and  id(  ntified  on  vehicles  so  equipped. 

(c)  ^1^1function  indicator  light.  The 
OBD  S3  stem  shall  incorporate  a 
malfunction  indicator  light  (MIL) 
readily  visible  to  the  vehicle  operator. 
When  i  iliuninated,  it  shall  display 
"Check  Engine,"  "Service  Engine 
Soon,"  a  universally  recognizable 
engine  symbol,  or  a  similar  phrase  or 
symbol  approved  by  the  Administrator. 
A  vehi<  ;le  shall  not  be  equipped  with 
more  ti  an  one  general  purpose 
malfun  :tion  indicator  light  for 
emissic  n-related  problems;  separate 
specific  purpose  warning  lights  (e.g. 
brake  s  rstem,  fasten  seat  belt,  oil 
pressur  ?,  etc.)  are  permitted.  The  use  of 
red  for  he  OBD-related  malfunction 
indicate  )r  light  is  prohibited. 

[d)MlL  illumination.  The  MIL  shall 
illuminate  and  remain  illuminated 
when  a  ly  of  the  conditions  specified  in 
paragra  ah  (b)  of  this  section  are  detected 
and  ver  fied,  or  whenever  the  engine 
control  enters  a  default  or  secondary 
mode  o  operation  considered  abnormal 
for  the  I  iven  engine  operating 
conditi(  ns.  The  MIL  shall  blink  once 
per  sec(  md  under  any  period  of 
operatic  m  during  which  engine  misfire 
is  occui  ring  and  catalyst  damage  is 
imraine  nt.  If  such  misfire  is  detected 
again  di  iring  the  following  driving  cycle 
(i.e.,  operation  consisting  of,  at  a 
rainimu  m,  engine  start-up  and  engine 
shut-off  or  the  next  driving  cycle  in 
which  s  milar  conditions  are 
encouni  ered,  the  MIL  shall  maintain  a 
steady  i  lumination  when  the  misfire  is 
not  occi  irring  and  shall  remain 
illuminated  until  the  MIL  extinguishing 
criteria  of  this  section  are  satisfied.  The 
MEL  sha  II  also  illuminate  when  the 
vehicle'  i  ignition  is  in  the  "key-on" 
position  before  engine  starting  or 
crankinj ;  and  extinguish  after  engine 
starting  if  no  malfunction  has 
previou  ;ly  been  detected.  If  a  fuel 
system  (ir  engine  misfire  malfunction 
has  pre\  iously  been  detected,  the  MIL 
may  be  i  fxtinguished  if  the  malfunt:tion 
does  noi  reoccur  during  three 
subsequ  mt  sequential  trips  during 
which  s  milar  conditions  are 


encountered  (engine  speed  is  within  375 
rpm,  engine  load  is  within  20  percent, 
and  the  engine's  warm-up  status  is  the 
same  as  that  imder  which  the 
malfunction  was  first  detected),  and  no 
new  malfunctions  have  been  detected.  If 
any  malfunction  other  than  a  fuel 
system  or  engine  misfire  malfunction 
has  been  detected,  the  MIL  may  be 
extinguished  if  the  malfunction  does  not 
reoccur  diuing  three  subsequent 
sequential  trips  during  which  the 
monitoring  system  responsible  for 
illuminating  the  MIL  functions  without 
detecting  the  malfunction,  and  no  new 
malfunctions  have  been  detected.  Upon 
Administrator  approval,  statistical  MIL 
illumination  protocols  may  be 
employed,  provided  they  result  in 
comparable  timeliness  in  detecting  a 
malfunction  and  evaluating  system 
performance,  i.e.,  three  to  six  driving 
cycles  would  be  considered  acceptable. 

(e)  Storing  of  computer  codes.  The 
emission  control  diagnostic  system  shall 
record  and  store  in  computer  memory 
diagnostic  trouble  codes  and  diagnostic 
readiness  codes  indicating  the  status  of 
the  emission  control  system.  These 
codes  shall  be  available  through  the 
standardized  data  link  cormector  per 
SAE  J1979  specifications  as 
incorporated  by  reference  in  paragraph 
(h)  of  this  section. 

(1)  A  diagnostic  trouble  code  shall  be 
stored  for  any  detected  and  verified 
malfunction  causing  MIL  illumination. 
The  stored  diagnostic  trouble  code  shall 
identify  the  malfunctioning  system  or 
component  as  uniquely  as  possible.  At 
the  manufacturer's  discretion,  a 
diagnostic  trouble  code  may  be  stored 
for  conditions  not  causing  MIL 
illumination.  Regardless,  a  separate 
code  should  be  stored  indicating  the 
expected  MIL  illumination  status  (i.e., 
MIL  commanded  "ON,"  MIL 
conunanded  "OFF"). 

(2)  For  a  single  misfiring  cylinder,  the 
diagnostic  trouble  code(s)  shall 
uniquely  identify  the  cylinder,  unless 
the  manufacturer  submits  data  and/or 
engineering  evaluations  which 
adequately  demonstrate  that  the 
misfiring  cylinder  cannot  be  reliably 
identified  under  certain  operating 
conditions.  The  diagnostic  trouble  code 
shall  identify  multiple  misfiring 
cylinder  conditions;  under  multiple 
misfire  conditions,  the  misfiring 
cylinders  need  not  be  uniquely 
identified  if  a  distinct  multiple  misfire 
diagnostic  trouble  code  is  stored. 

(3)  The  diagnostic  system  may  erase  a 
diagnostic  trouble  code  if  the  same  code 
is  not  re-registered  in  at  least  40  engine 
warm-up  cycles,  and  the  malfunction 
indicator  light  is  not  illuminated  for  that 
code. 


(4)  Separate  status  codes,  or  readiness 
codes,  shall  be  stored  in  computer 
memory  to  identify  correctly 
functioning  emission  control  systems 
and  those  emission  control  systems 
which  require  further  vehicle  operation 
to  complete  proper  diagnostic 
evaluation.  A  readiness  code  need  not 
be  stored  for  those  monitors  that  can  be 
considered  continuously  operating 
monitors  (e.g.,  misfire  monitor,  fuel 
system  monitor,  etc.).  Readiness  codes 
should  never  be  set  to  "not  ready" 
status  upon  key-on  or  key-off; 
intentional  setting  of  readiness  codes  to 
"not  ready"  status  via  service 
procediues  must  apply  to  all  such 
codes,  rather  than  applying  to 
individual  codes.  Subject  to 
Administrator  approval,  if  monitoring  is 
disabled  for  a  multiple  number  of 
driving  cycles  (i.e.,  more  than  one)  due 
to  the  continued  presence  of  extreme 
operating  conditions  (e.g.,  ambient 
temperatures  below  40°F,  or  altitudes 
above  8000  feet),  readiness  for  the 
subject  monitoring  system  may  be  set  to 
"ready"  status  without  monitoring 
having  been  completed.  Administrator 
approval  shall  be  based  on  the 
conditions  for  monitoring  system 
disablement,  and  the  number  of  driving 
cycles  specified  without  completion  of 
monitoring  before  readiness  is 
indicated. 

(f)  Available  diagnostic  data.  (1)  Upon 
determination  of  the  first  malfunction  of 
any  component  or  system,  "freeze 
frame"  engine  conditions  present  at  the 
time  shall  be  stored  in  computer 
memory.  Should  a  subsequent  fuel 
system  or  misfire  malfunction  occiu, 
any  previously  stored  freeze  frame 
conditions  shall  be  replaced  by  the  fuel 
system  or  misfire  conditions  (whichever 
occurs  first).  Stored  engine  conditions 
shall  include,  but  are  not  limited  to: 
engine  speed,  open  or  closed  loop 
operation,  fuel  system  commands, 
coolant  temperature,  calculated  load 
value,  fuel  pressure,  vehicle  speed,  air 
flow  rate,  and  intake  manifold  pressure 
if  the  information  needed  to  determine 
these  conditions  is  available  to  the 
computer.  For  freeze  frame  storage,  the 
manufacturer  shall  include  the  most 
appropriate  set  of  conditions  to  facilitate 
effective  repairs.  If  the  diagnostic 
trouble  code  causing  the  conditions  to 
be  stored  is  erased  in  accordance  with 
paragraph  (d)  of  this  section,  the  stored 
engine  conditions  may  also  be  erased. 
(2)  The  following  data  in  addition  to 
the  required  freeze  frame  information 
shall  be  made  available  on  demand 
through  the  serial  port  on  the 
standardized  data  link  connector,  if  the 
information  is  available  to  the  on-board 
computer  or  can  be  determined  using 
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information  available  to  the  on-board 
computer:  Diagnostic  trouble  codes, 
engine  coolant  temperature,  fuel  control 
system  status  (closed  loop,  open  loop, 
other),  fuel  trim,  ignition  timing 
advance,  intake  air  temperatiue, 
manifold  air  pressure,  air  flow  rate, 
engine  RPM,  throttle  position  sensor 
output  value,  secondary  air  status 
(upstream,  downstream,  or  atmosphere), 
calculated  load  value,  vehicle  speed, 
and  fuel  pressiue.  The  signals  shall  be 
provided  in  standard  imits  based  on 
SAE  specifications  incorporated  by 
reference  in  paragraph  (h)  of  this 
section.  Actual  signals  shall  be  clearly 
identified  separately  from  default  value 
or  limp  home  signals. 

(3)  For  all  emission  control  systems 
for  which  specific  on-board  evaluation 
tests  are  conducted  (catalyst,  oxygen 
sensor,  etc.),  the  results  of  the  most 
recent  test  performed  by  the  vehicle, 
and  the  limits  to  which  the  system  is 
compared  shall  be  available  through  the 
standardized  data  link  connector  per 
SAE  J1979  specifications  as 
incorporated  by  reference  in  paragraph 
(h)  of  this  section. 

(4)  Access  to  the  data  required  to  be 
made  available  under  this  section  shall 
be  uiu-estricted  and  shall  not  require  any 
access  codes  or  devices  that  are  only 
available  from  the  manufacturer. 

(g)  The  emission  control  diagnostic 
system  is  not  required  to  evaluate 
systems  or  components  during 
malfunction  conditions  if  such 
evaluation  would  result  in  a  risk  to 
safety  or  failure  of  systems  or 
components.  Additionally,  the 
diagnostic  system  is  not  required  to 
evaluate  systems  or  components  during 
operation  of  a  power  take-off  unit  such 
as  a  dump  bed,  snow  plow  blade,  or 
aerial  bucket,  etc. 

(h)  Incorporation  by  reference 
materials.  The  emission  control 
diagnostic  system  shall  provide  for 
standardized  access  and  conform  with 
the  following  Society  of  Automotive 
Engineers  (SAE)  standards  and/or  the 
follovdng  International  Standards 
Organization  (ISO)  standards.  The 
following  documents  are  incorporated 
by  reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  inspected  at  Docket  No. 
A-90-35  at  EPA's  Air  docket  (LE-lSl), 
room  1500  M,  1st  Floor,  Waterside  Mall, 
401  M  Street,  SW.,  Washington,  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(1)  SAE  material.  Copies  of  these 
materials  may  be  obtained  from  the 
Society  of  Automotive  Engineers,  Inc., 


400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001. 

(i)  SAE  11850  "Class  B  Data 
Communication  Network  Interface," 
(July  1995)  shall  be  used  as  the  on-board 
to  off-board  communications  protocol. 
All  emission  related  messages  sent  to 
the  scan  tool  over  a  J1850  data  link  shall 
use  the  Cyclic  Redundancy  Check  and 
the  three  byte  header,  and  shall  not  use 
inter-byte  separation  or  checksums. 

(ii)  Basic  diagnostic  data  (as  specified 
in  §§  86.094-1 7(e)  and  (f))  shall  be 
provided  in  the  format  and  units  in  SAE 
J1979  July  1996  E/E  Diagnostic  Test 
Modes." 

(iii)  Diagnostic  trouble  codes  shall  be 
consistent  with  SAE  J2012  July  1996 
"Recommended  Practices  for  Diagnostic 
Trouble  Code  Definitions." 

(iv)  The  connection  interface  between 
the  OBD  system  and  test  equipment  and 
diagnostic  tools  shall  meet  the 
functional  requirements  of  SAE  J1962 
January  1995  "Diagnostic  Connector." 

(2)  ISO  materials.  Copies  of  these 
materials  may  be  obtained  from  the 
International  Organization  for 
Standardization,  Case  Postale  56,  CH- 
1211  Geneva  20,  Switzerland. 

(i)  ISO  9141-2  February  1994  "Road 
vehicles — Diagnostic  systems — Part  2: 
CARB  requirements  for  interchange  of 
digital  information,"  may  be  used  as  an 
alternative  to  SAE  J1850  as  the  on-board 
to  off-board  communications  protocol. 

(ii)  (Reserved] 

(i)  Deficiencies  and  alternate  fueled 
vehicles.  Upon  application  by  the 
manufacturer,  the  Administrator  may 
accept  an  OBD  system  as  compliant 
even  though  specific  requirements  are 
not  fully  met.  Such  compliances 
without  meeting  specific  requirements, 
or  deficiencies,  will  be  granted  only  if 
compliance  would  be  infeasible  or 
imreasonable  considering  such  factors 
as,  but  not  limited  to,  technical 
feasibility  of  the  given  monitor,  lead 
time  and  production  cycles  including 
phase-in  or  phase-out  of  engines  or 
vehicle  designs  and  programmed 
upgrades  of  computers,  and  if  any 
unmet  requirements  are  not  carried  over 
from  the  previous  model  year  except 
where  unreasonable  hardware  or 
software  modifications  would  be 
necessary  to  correct  the  non- 
compliance, and  the  manufacturer  has 
demonstrated  an  acceptable  level  of 
effort  toward  compliance  as  determined 
by  the  Administrator.  Furthermore,  EPA 
will  not  accept  any  deficiency  requests 
that  include  the  complete  lack  of  a 
major  diagnostic  monitor  ("major" 
diagnostic  monitors  being  those  for  the 
catalyst,  oxygen  sensor,  engine  misfire, 
and  evaporative  leaks),  with  the 
possible  exception  of  the  special 


provisions  for  alternate  fueled  vehicles. 
For  alternate  fueled  vehicles  (e.g. 
natural  gas,  liquefied  petroleum  gas, 
methanol,  ethanol),  beginning  with  the 
model  year  for  which  alternate  fuel 
emission  standards  are  applicable  and 
extending  through  the  2004  model  year, 
manufacturers  may  request  the 
Administrator  to  waive  specific 
monitoring  requirements  of  this  section 
for  which  monitoring  may  not  be 
reliable  with  respect  to  the  use  of  the 
alternate  fuel.  At  a  minimum,  alternate 
fuel  vehicles  shall  be  equipped  with  an 
OBD  system  meeting  OBD  requirements 
to  the  extent  feasible  as  approved  by  the 
Administrator. 

(j)  Demonstration  of  compliance  with 
California  OBD  II  requirements  (Title  13 
California  Code  Sec.  1968.1),  as 
modified  pursuant  to  California  Mail 
Out  #97-24  (December  9,  1997),  shall 
satisf)'  the  requirements  of  this  section, 
except  that  compliance  with  Title  13 
California  Code  Sees.  1968.l(b)(4.2.2). 
pertaining  to  evaporative  leak  detection, 
and  1968.1(d),  pertaining  to  tampering 
protection,  are  not  required  to  satisfy 
the  requirements  of  this  section,  and  the 
deficiency  fine  provisions  of 
1968.1(m)(6.1)  and  (6.2)  shall  not  apply. 

(k)  For  engine  families  required  to 
have  an  emission  control  diagnostic 
system  (an  OBD  system),  certification 
will  not  be  granted  if,  for  any  test 
vehicle  approved  by  the  Administrator 
in  consultation  with  the  manufacturer, 
the  malfunction  indicator  light  does  not 
illuminate  under  any  of  the  following 
circumstances,  unless  the  manufacturer 
can  demonstrate  that  any  identified 
OBD  problems  discovered  during  the 
Administrator's  evaluation  will  be 
corrected  on  production  vehicles.  Only 
paragraphs  (k)(5)  and  (k)(6)  of  this 
section  apply  to  diesel  cycle  vehicles 
and  diesel  cycle  trucks  where  such 
vehicles  and  trucks  are  so  equipped. 

(1)  A  catalyst  is  replaced  witn  a 
deteriorated  or  defective  catalyst,  or  an 
electronic  simulation  of  such,  resulting 
in  an  increase  of  1.5  times  the  NMHC 
standard  above  the  NMHC  emission 
level  measiu^d  using  a  representative 
4000  mile  catalyst  system. 

(2)  An  engine  misfire  condition  is 
induced  resulting  in  exhaust  emissions 
exceeding  1.5  times  the  applicable 
standards  for  NMHC,  CO  or  NOx- 

(3)  Any  oxygen  sensor  is  replaced 
with  a  deteriorated  or  defective  oxygen 
sensor,  or  an  electronic  simulation  of 
such,  resulting  in  exhaust  emissions 
exceeding  1.5  times  the  applicable 
standard  for  NMHC,  CO  or  NOx- 

(4)  A  vapor  leak  is  introduced  in  the 
evaporative  and/or  refueling  system 
(excluding  the  tubing  and  connections 
between  the  purge  valve  and  the  intake 
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manifold)  greater  than  or  equal  in 
magnitude  to  a  leak  caused  by  a  0.040 
inch  caameter  orifice,  or  the  evaporative 
purge  air  flow  is  blocked  or  otherwise 
eliminated  from  the  complete 
evapojative  emission  control  system. 

(5)  A  malfunction  condition  is 
induced  in  any  emission-related 
powertrain  system  or  component, 
inclucung  but  not  necessarily  limited  to, 
the  exhaust  gas  recirculation  (EGR) 
system,  if  equipped,  the  secondary  air 
system ,  if  equipped,  and  the  fuel  control 
system ,  singularly  resulting  in  exhaust 
emissi)ns  exceeding  1.5  times  the 
applici  ible  emission  standard  for 

NMHCCOorNOx. 

(6)  /  malfunction  condition  is 
inducdd  in  an  electronic  emission- 
related  powertrain  system  or  component 
not  otljerwise  described  above  that 
either  provides  input  to  or  receives 
comm^ds  from  the  on-board  computer 
resulting  in  a  measurable  impact  on 
emissions. 

7-01    Vehicle  labeling. 

e  manufactiu^r  of  any  motor 
subject  to  the  applicable 
n  standards  of  this  subpart, 
the  time  of  manufactine,  affix 
ent  legible  label,  of  the  type 
e  manner  described  in  this 
j,  containing  the  information 
prescribed  in  this  section,  to  all 
produdtion  models  of  such  vehicles 
available  for  sale  to  the  public  and 
covered  by  a  Certificate  of  Conformity 
under  1 86.1848-01. 

(1)  ^permanent,  legible  label  shall  be 
affixed!  ^  ^  readily  visible  position  in 
the  engine  compartment. 

(2)  Ihe  label  shall  be  affixed  by  the 
vehicle  manufacturer  who  has  been 
issued  ihe  Certificate  of  Conformity  for 
such  vehicle,  in  such  manner  that  it 
cannot  Ibe  removed  without  destroying 
or  defacing  the  label.  The  label  shall  not 
be  affi^d  to  any  equipment  which  is 
easily  detached  from  such  vehicle. 

(3)  The  label  shall  contain  the 
foUowing  information  lettered  in  the 
Englisq  language  in  block  letters  and 
numerals,  which  shall  be  of  a  color  that 
contrasts  with  the  background  of  the 
label:  J 

(i)  The  label  heading:  Vehicle 
Emissi9n  Control  Information; 
(ii)  Fiill  corporate  name  and 
trademio-k  of  manufactxirer; 

igine  displacement  (in  cubic 
r  liters),  test  group 
ation  and  evaporative/refueling 
dentification; 

gine  tune-up  specifications  and 
ents,  as  recommended  by  the 
turer  in  accordance  with  the 
le  emission  standards. 


(iii) 
inches 
identi 
family 

(iv) 
adjust 
manufi 
applic 
including  but  not  limited  to  idle 


speed(s),  ignition  timing,  the  idle  air- 
fuel  mixture  setting  procedure  and 
value  (e.g.,  idle  CO,  idle  air-fuel  ratio, 
idle  speed  drop),  high  idle  speed,  initial 
injection  timing  and  valve  lash  (as 
applicable),  as  well  as  other  parameters 
deemed  necessary  by  the  manufacturer. 
These  specifications  should  indicate  the 
proper  transmission  position  during 
tune-up  and  what  accessories  (e.g.,  air 
conditioner),  if  any,  should  be  in 
operation; 

(v)  An  unconditional  statement  of 
compliance  with  the  appropriate  model 
year  U.S.  EPA  regulations  which  apply 
to  light-duty  vehicles  or  light-duty 
trucks; 

(vi)  The  exhaust  emission  standards 
to  which  the  test  group  is  certified,  and 
the  corresponding  exhaust  emission 
standards  which  the  test  group  must 
meet  in-use.  In  lieu  of  this  requirement, 
the  standardized  test  group  name 
designated  by  the  Agency  may  be  used; 

(vii)  The  vacuum  hose  routing 
diagram  is  reqtiired  if  the  vehicles  are 
equipped  with  vacuum  actuated 
emission  and  emission-related 
components.  The  manufacturer  may,  at 
its  option,  use  a  separate  label  for  the 
vacuum  hose  diagram  provided  that  the 
vacuiun  hose  diagram  is  placed  in  a 
visible  and  accessible  position  as 
described  in  this  section; 

(viii)  Vehicles  granted  final  admission 
imder  40  CFR  85.1505  must  comply 
with  the  labeling  requirements 
contained  in  40  CFR  85.1510; 

(ix)  (A)  For  vehicles  exempted  from 
compliance  with  certain  revised 
performance  warranty  procedures,  as 
specified  in  §86.1829-01(b)(4)(iii),  a 
statement  indicating  the  specific 
performance  warranty  test(s)  of  40  CFR 
part  85,  subpart  W,  not  to  be  performed. 

(B)  For  venicles  exempted  from 
compliance  with  all  revised 
performance  warranty  procedures,  as 
specified  in  §86.1829-01(b)(4)(iv),  a 
statement  indicating: 

(1)  That  none  of  tne  performance 
warranty  tests  of  40  CFR  part  85, 
subpart  W,  is  to  be  performed;  and 

(2)  The  name  of  tne  Administrator- 
approved  alternative  test  procedure  to 
be  performed; 

(x)  For  vehicles  designed  to  be 
capable  of  operating  on  fuels  other  than 
gasoline  or  diesel,  the  statement  "This 
vehicle  is  certified  to  operate  on  [specify 
hiel{s)J". 

(b)  The  provisions  of  this  section  shall 
not  prevent  a  manufacturer  from  also 
reciting  on  the  label  that  such  vehicle 
(or  engine)  conforms  to  any  applicable 
state  emission  standards  for  new  motor 
vehicles  (or  new  motor  vehicle  engines) 
or  any  other  information  that  such 
manufacturer  deems  necessary  for,  or 


useful  to,  the  proper  operation  and 
satisfactory  maintenance  of  the  vehicle 
(or  engine). 

{c)(l)  The  manufacturer  of  any  light- 
duty  vehicle  or  light-duty  truck  subject 
to  the  emission  standards  of  this  subpart 
shall,  in  addition  and  subsequent  to 
setting  forth  those  statements  on  the 
label  requfred  by  the  Department  of 
Transportation  (DOT)  pursuant  to  49 
CFR  567.4,  set  forth  on  the  DOT  label 
or  on  an  additional  label  located  in 
proximity  to  the  DOT  label  and  affixed 
as  described  n  49  CFR  567.4(b),  the 
following  information  in  the  English 
language,  lettered  in  block  letters  and 
numerals  not  less  than  three  thirty- 
seconds  of  an  inch  high,  of  a  color  that 
contrasts  with  the  background  of  the 
label: 

(i)  The  heading:  "Vehicle  Emission 
Confrol  Information." 

(ii)(A)  For  light-duty  vehicles,  the 
statement:  "This  Vehicle  Conforms  to 
U.S.  EPA  Regulations  Applicable  to 
XXX-Fueled  20XX  Model  Year  New 
Motor  Vehicles." 

(B)  For  light-duty  trucks,  the 
statement:  "This  Vehicle  Conforms  to 
U.S.  EPA  Regulations  Applicable  to 
XXX-Fueled  20XX  Model  Year  New 
Light-Duty  Trucks." 

(iii)  One  of  the  following  statements, 
as  applicable,  in  letters  and  numerals 
not  less  than  six-thirty-seconds  of  an 
inch  high  and  of  a  color  that  contrasts 
with  the  background  of  the  label: 

(A)  For  all  vehicles  certified  as 
noncatalyst-equipped:  "NON- 
CATALYST"; 

(B)  For  all  vehicles  certified  as 
catalyst-equipped  which  are  included  in 
a  manufacturer's  catalyst  control 
program  for  which  approval  has  been 
given  by  the  Administrator: 
"CATALYST— APPROVED  FOR 
IMPORT"; 

(C)  For  all  vehicles  certified  as 
catalyst-equipped  which  are  not 
included  in  a  manufacturer's  catalyst 
control  program  for  which  prior 
approval  has  been  given  by  the 
Administrator:  "CATALYST". 

(2)  In  lieu  of  selecting  either  of  the 
labeling  options  of  paragraph  (c)(1)  of 
this  section,  the  manufactiu^r  may  add 
the  information  requfred  by  paragraph 
{c)(l)(iii)  of  this  section  to  the  label 
required  by  paragraph  (a)  of  this  section. 
The  requfred  information  will  be  set 
forth  in  the  manner  prescribed  by 
paragraph  (c)(l)(iii)  of  this  section. 

(d)  Incomplete  light-duty  trucks  shall 
have  the  following  prominent  statement 
printed  on  the  label  requfred  by 
paragraph  (a)(3)(v)  of  this  section:  "This 
vehicle  conforms  to  U.S.  EPA 
regulations  applicable  to  20xx  Model 
year  Light-Duty  Trucks  under  the 
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special  provisions  of  §  86.1801-01(c)(l) 
when  it  does  not  exceed  XXX  pounds  in 
curb  weight,  XXX  pounds  in  gross 
vehicle  weight  rating,  and  XXX  square 
feet  in  frontal  area." 

(e)  The  manufacturer  of  any 
incomplete  light-duty  vehicle  or  light- 
duty  truck  shall  notify  the  purchaser  of 
such  vehicle  of  any  curb  weight,  frontal 
area,  or  gross  vehicle  weight  rating 
limitations  affecting  the  emission 
certificate  applicable  to  that  vehicle. 
This  notification  shall  be  transmitted  in 
a  manner  consistent  with  National 
Highway  Safety  Administration  safety 
notification  requirements  published  in 
49  CFR  part  568. 

(f)  All  light-duty  vehicles  and  light- 
duty  trucks  shall  comply  with  SAE 
Recommended  Practices  J1877 
"Recommended  Practice  for  Bar-Coded 
Vehicle  Identification  Number  Label," 
(October  1993),  and  J1892 
"Reconunended  Practice  for  Bar-Coded 
Vehicle  Emission  Configuration  Label," 
(July  1994).  SAE  J1877  and  J1892  are 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001.  Copies  may  be  inspected  at 
Docket  No.  A-90-35  at  EPA's  Air 
Docket  (LE-131),  room  1500M,  1st 
Floor,  Waterside  Mall,  401  M  Street, 
SW.,  Washington,  DC,  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(g)  The  Administrator  may  approve  in 
advance  other  label  formats  provided 
the  information  contained  on  the  label 
is  substantively  the  same  as  that 
required  in  paragraph  (c)  of  this  section. 


§86.1808-01     Maintenance  instructions. 

(a)  The  manufacturer  shall  furnish  or 
cause  to  be  furnished  to  the  purchaser 
of  each  new  motor  vehicle  subject  to  the 
standards  prescribed  in  this  subpart,  as 
applicable,  written  instructions  for  the 
proper  maintenance  and  use  of  the 
vehicle,  by  the  purchaser  consistent 
with  the  provisions  of  §  86.1834-01, 
which  establishes  what  scheduled 
maintenance  the  Administrator 
approves  as  being  reasonable  and 
necessary. 

(1)  The  maintenance  instructions 
required  by  this  section  shall  be  in  clear, 
and  to  the  extent  practicable, 
nontechnical  language. 

(2)  The  maintenance  instructions 
required  by  this  section  shall  contain  a 
general  description  of  the 
documentation  which  the  manufacturer 
will  require  from  the  ultimate  purchaser 


or  any  subsequent  piu"chaser  as 
evidence  of  compliance  with  the 
instructions. 

(b)  Instructions  provided  to 
purchasers  under  paragraph  (a)  of  this 
section  shall  specify  the  performance  of 
all  scheduled  maintenance  performed 
by  the  manufacturer  on  certification 
durability  vehicles  and,  in  cases  where 
the  manufacturer  performs  less 
maintenance  on  certification  diu'ability 
data  vehicles  than  the  allowed  limit, 
may  specify  the  performance  of  any 
scheduled  maintenance  allowed  under 
§86.1834-01. 

(c)  Scheduled  emission-related 
maintenance  in  addition  to  that 
performed  under  §86.1834-01  may  only 
be  recommended  to  offset  the  effects  of 
abnormal  in-use  operating  conditions, 
except  as  provided  in  paragraph  (d)  of 
this  section.  The  manufacturer  shall  be 
required  to  demonstrate,  subject  to  the 
approval  of  the  Administrator,  that  such 
maintenance  is  reasonable  and 
technologically  necessary  to  assure  the 
proper  functioning  of  the  emission 
control  system.  Such  additional 
recommended  maintenance  shall  be 
clearly  differentiated,  in  a  form 
approved  by  the  Administrator,  from 
that  approved  under  §  86.1834-01. 

(d)  Inspections  of  emission-related 
parts  or  systems  with  instructions  to 
replace,  repair,  clean,  or  adjust  the  parts 
or  systems  if  necessary,  are  not 
considered  to  be  items  of  scheduled 
maintenance  which  insure  the  proper 
functioning  of  the  emission  control 
system.  Such  inspections,  and  any 
recommended  maintenance  beyond  that 
approved  by  the  Administrator  as 
reasonable  and  necessary  under 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  may  be  included  in  the  written 
instructions  furnished  to  vehicle  owners 
under  paragraph  (a)  of  this  section, 
provided  that  such  instructions  clearly 
state,  in  a  form  approved  by  the 
Administrator,  that  the  owner  need  not 
perform  such  inspections  or 
recommended  maintenance  in  order  to 
maintain  the  emission  warranty  or 
manufactiirer  recall  liability. 

(e)  If  the  vehicle  has  been  granted  an 
alternative  useful  life  period  under  the 
provisions  of  §  86.1805-01(c),  the 
manufacturer  may  choose  to  include  in 
such  instructions  an  explanation  of  the 
distinction  between  the  alternative 
useful  life  specified  on  the  label,  and 
the  emissions  defect  and  emissions 
performance  warranty  period.  The 
explanation  must  clearly  state  that  the 
useful  life  period  specified  on  the  label 
represents  the  average  period  of  use  up 
to  retirement  or  rebuild  for  the  test 
group  represented  by  the  engine  used  in 
the  vehicle.  An  explanation  of  how  the 


actual  useful  lives  of  engines  used  in 
various  applications  are  expected  to 
differ  from  the  average  useful  life  may 
be  included.  The  explanation(s)  shall  be 
in  clear,  non-technical  language  that  is 
understandable  to  the  ultimate 
purchaser. 

(f)  Emission  control  diagnostic  service 
information: 

(1)  Manufacturers  shall  furnish  or 
cause  to  be  furnished  to  any  person 
engaged  in  the  repairing  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines, 
or  the  Administrator  upon  request,  any 
and  all  information  needed  to  make  use 
of  the  on-board  diagnostic  system  and 
such  other  information,  including 
instructions  for  making  emission-related 
diagnosis  and  repairs,  including,  but  not 
limited  to,  service  manuals,  technical 
service  bulletins,  recall  service 
information,  data  stream  information, 
bi-directional  control  information,  and 
training  information,  unless  such 
information  is  protected  by  section 
208(c)  as  a  trade  secret.  No  such 
information  may  be  withheld  under 
section  208(c)  of  the  Act  if  that 
information  is  provided  (directly  or 
indirectly)  by  the  manufacturer  to 
franchised  dealers  or  other  persons 
engaged  in  the  repair,  diagnosing,  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines. 

(2)  Emission-related  information 
includes,  but  is  not  limited  to: 

(i)  Information  regarding  any  system, 
component  or  part  of  a  vehicle  that 
controls  emissions  and  any  system, 
components  and/or  parts  associated 
with  the  powertrain  system,  including, 
but  not  limited  to,  the  fuel  system  and 
ignition  system; 

(ii)  Information  for  anv  system, 
component,  or  part  that  is  likely  to 
impact  emissions,  such  as  transmission 
systems;  and 

(iii)  Any  other  information  specified 
by  the  Administrator  to  be  relevant  for 
the  diagnosis  and  repair  of  an  emission 
failure  foimd  through  the  Inspection 
and  Maintenance  program,  after  such 
finding  has  been  communicated  to  the 
affected  manufacturer(s). 

(3)  All  information  required  to  be 
made  available  by  this  section  shall  be 
made  available  to  persons  referred  to  in 
this  section  at  a  fair  and  reasonable 
price,  as  determined  by  the 
Administrator.  In  reaching  a  decision, 
the  Administrator  shall  consider  all 
relevant  factors,  including,  but  not 
limited  to,  the  cost  to  the  manufacturer 
of  preparing  and/ or  providing  the 
information,  the  type  of  information,  the 
format  in  which  it  is  provided,  the  price 
charged  by  other  manufacturers  for 
similar  information,  the  differences  that 
exist  among  manufacturers  (e.g.,  the  size 
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of  the  I  lanufacturer),  the  quantity  of 
materiii  contained  in  a  publication,  the 
detail  c  f  the  information,  the  cost  of  the 
inforraiition  prior  to  August  9,  1995, 
volum*  discounts,  and  inflation. 

(4)  Any  information  which  is  not 
provid(  id  at  a  fair  and  reasonable  price 
shall  h(  considered  unavailable. 
Manufc  cturers  shall  make  the 
inform!  tion  required  under  this  section 
availab  e  to  persons  specified  in 
paragra  ah  (f)(1)  of  this  section  at  the 
same  ti  ne  it  is  made  available  to 
dealers  lips,  except  as  otherwise 
specific  d  in  this  section. 

(5)  Ecch  manufactiu'er  shall  provide 
in  a  ma  mer  specified  in  paragraph 
(g)(9)  ol  this  section  an  index  of  the 
information  required  to  be  made 
availab  e  by  this  section  for  vehicles 
which  have  been  offered  for  sale;  this 
require!  cent  does  not  apply  to  indirect 
informs  lion,  including  the  information 
specific  d  in  paragraph  (g)(10)  of  this 
section.  This  index  shall: 

(i)  Be  updated  on  the  first  and  third 
Monda;  of  each  month; 

(ii)  Pii  avide  titles  that  either 
adequal  ely  describes  the  contents  of  the 
docume  nt  to  which  it  refers  or  provides 
a  brief  c  escription  of  the  information 
containi  sd  in  that  document;  and 

(iii)  P  -ovide  the  cost  of  information 
and  whore  it  can  be  obtained. 

(6)  Mi  inufacturers  shall  make  the 
informa  :ion  required  under  this  section 
availabb  to  persons  specified  in 
paragra]  ih  (f)(1)  of  this  section  at  the 
same  tii  le  it  is  made  available  to 
dealers!  ips,  except  as  otherwise 
specified  in  this  section. 

(7)  Ea:h  manufacturer  shall  maintain 
the  inde  x  of  information  specified  in 
paragraj  h  (f)(5)  of  this  section  on 
FedWor  d  or  other  database  designated 
by  the  A  dministrator.  Manufacturers 
shall  in!  arm  persons  specified  in 
paragraj  h  (f)(1)  of  this  section  about  the 
availabi  ity  of  the  index  in  a  manner 
prescrib  ;d  by  the  Administrator. 

(8)  Eai  :h  manufacturer  shall  be 
responsi  ble  for  paying  its  pro  rata  share 
of  any  ci  )sts  associated  with  establishing 
and  mai  itaining  the  index  of  emission- 
related  s  ervice  and  repair  information 
provide<  for  in  paragraphs  (f)(5)  and 
(f)(7)  of  his  section. 

(9)  Mi  nufacturers  or  their  designated 
distribul  ors  must  mail  requested 
informal  ion  within  one  business  day  of 
receivin  ;  an  order,  and  shall  provide 
overnigl  t  delivery  if  the  ordering  party 
requests  it  and  assumes  the  cost  of 
delivery 

(10)  A  1  emission-related  data  stream 
information  made  available  to 
manufacturers'  franchised  dealerships 
(or  other  s  in  the  service  industry)  shall 
be  made  available  to  the  persons 


indicated  in  paragraph  (f)(1)  of  this 
section  either  through  provision  of 
manufacturer  equipment  and  tools  or 
through  provision  of  such  information 
to  equipment  and  tool  manufacturers. 

(11)  A  manufacturer  shall  only 
provide  bi-directional  control  to  its 
franchised  dealerships  if  it  provides 
equipment  and  tool  manufacturers  with 
information  to  make  diagnostic 
equipment  with  the  same  bi-directional 
control  capabilities  available  to  the 
dealerships,  or  if  it  provides  such 
capabilities  directly  to  persons  specified 
in  paragraph  (f)(1)  of  this  section  by 
offering  for  sale  at  a  reasonable  cost 
through  manufacturer  tools. 

(12)  Manufacturers  shall  make  data 
stream  information  and  bi-directional 
control  information  available  as 
specified  in  paragraphs  (f)(10)  and 
(f)(ll)  of  this  section. 

(13)  Manufacturers  shall  make 
available  to  persons  indicated  in 
paragraph  (f)(1)  of  this  section  in  the 
manner  described  in  paragraph  (f)(16)  of 
this  section  reprogramming  capability 
for  all  emission-related  reprogranmiing 
events  (including  driveability 
reprogramming  events  that  may  affect 
emissions)  that  are  issued  by 
manufactiu-ers  at  the  same  time  they  are 
made  available  to  dealerships. 

(14)  For  all  vehicles,  reprogramming 
need  not  be  provided  for  any 
recalibrations  performed  prior  to 
vehicles  entering  the  stream  of 
commerce  (i.e.,  sale  to  first  purchaser). 

(15)  [Reserved] 

(16)  Manufacturers  shall  either  offer 
for  sale  at  a  competitive  market  price  a 
reprogrcimming  tool  that  interfaces  with 
a  substantial  majority  of  generic 
portable  computers  or  make  available  to 
aftermarket  tool  and  equipment 
companies  information  that  would 
enable  them  to  manufacture  such  a  tool. 
Any  method  adopted  by  a  manufacturer 
by  which  reprogramming  is  made 
available  to  persons  specified  in 
paragraph  (f)(1)  of  this  section  shall  not 
impose  a  significant  burden  on  such 
providers  beyond  that  experienced  by 
dealerships. 

(17)  Manufacturers  shall  be 
responsible  for  ensuring  that  persons 
specified  in  paragraph  (f)(1)  of  this 
section  shall  have  access  to 
reprogramming  services  at  a  reasonable 
cost  and  in  a  timely  manner. 

(18)  Manufacturers  shall  provide 
persons  specified  in  paragraph  (f)(1)  of 
this  section  with  an  efficient  and  cost- 
effective  method  for  identifying  whether 
the  calibrations  on  vehicles  are  the 
latest  to  be  issued. 

(19)  Manufacturers  shall  either  make 
available  to  aftermarket  tool  and 
equipment  companies  no  later  than  the 


date  of  model  introduction  any  and  all 
information,  except  calibrations  and 
recalibrations,  needed  to  develop  and 
manufacture  generic  tools  that  can  be 
used  by  persons  specified  in  paragraph 
{f)(l)  of  this  section  to  diagnose,  service 
and  repair  emission-related  parts, 
components  and  systems  or 
manufactm-ers  may  sell  their  own 
diagnostic  tools  and  equipment  to 
persons  specified  in  paragraph  (f)(1)  of 
this  section  if  the  price  of  such  tools  is 
reasonable. 

(20)  A  manufacturer  is  subject  to  a 
penalty  of  up  to  $25,000  per  day  per 
violation  for  failure  to  make  available 
the  information  required  by  this  section. 

§  86.1 809-01     Prohibition  of  defeat  devices. 

(a)  No  new  light-duty  vehicle  or  light- 
duty  truck  shall  be  equipped  with  a 
defeat  device. 

(b)  The  Administrator  may  test  or 
require  testing  on  any  vehicle  at  a 
designated  location,  using  driving 
cycles  and  conditions  which  may 
reasonably  be  expected  to  be 
encountered  in  normal  operation  and 
use,  for  the  purposes  of  investigating  a 
potential  defeat  device. 

(c)  For  cold  temperature  CO  emission 
control,  the  Administrator  will  use  a 
guideline  to  determine  the 
appropriateness  of  the  CO  emission 
control  at  ambient  temperatiu-es 
between  25  deg.  F  ( -  4  deg.  C)  and  68 
deg.  F  (20  deg.  C).  The  guideline  for  CO 
emission  congruity  across  the 
intermediate  temperature  range  is  the 
linear  interpolation  between  the  CO 
standard  applicable  at  25  deg.  F  ( -4 
deg.  C)  and  the  CO  standard  applicable 
at  68  deg.  F  (20  deg.  C).  For  vehicles  that 
exceed  this  CO  emissions  guideline 
upon  intermediate  temperature  cold 
testing: 

(1)  If  the  CO  emission  level  is  greater 
than  the  20  deg.  F  ( -  7  deg.  C)  emission 
standard,  the  vehicle  will  automatically 
be  considered  to  be  equipped  with  a 
defeat  device  without  further 
investigation. 

(2)  If  the  CO  emission  level  does  not 
exceed  the  20  deg.  F  emission  standard, 
the  Administrator  may  investigate  the 
vehicle  design  for  the  presence  of  a 
defeat  device  under  paragraph  (d)  of  this 
section. 

(d)  For  vehicle  designs  designated  by 
the  Administrator  to  be  investigated  for 
possible  defeat  devices: 

( 1 )  The  manufactiu-er  must  show  to 
the  satisfaction  of  the  Administrator  that 
the  vehicle  design  does  not  incorporate 
strategies  that  unnecessarily  reduce 
emission  control  effectiveness  exhibited 
during  the  Federal  or  Supplemental 
Federal  emissions  test  procedures  (FTP 
or  SFTP)  when  the  vehicle  is  operated 
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under  conditions  which  may  reasonably 
be  expected  to  be  encoimtered  in 
normal  operation  and  use. 
(2)  Information  requirements: 
(i)  Upon  request  by  the  Administrator, 
the  manufacturer  will  provide  an 
explanation  containing  detailed 
information  regarding  test  programs, 
engineering  evaluations,  design 
specifications,  calibrations,  on-board 
computer  algorithms,  and  design 
strategies  incorporated  for  operation 
both  during  and  outside  of  the  Federal 
emission  test  procedure. 

(ii)  For  purposes  of  investigations  of 
possible  cold  temperature  CO  defeat 
devices  under  this  paragraph  (d),  the 
manufacturer  shall  provide  an 
explanation  which  must  show,  to  the 
satisfaction  of  the  Administrator,  that 
CO  emissions  are  reasonably  controlled 
in  reference  to  the  linear  guideline, 
across  the  intermediate  temperature 
range. 

§86.1810-01     General  standards;  increase 
in  emissions;  unsafe  conditions;  waivers. 

This  section  applies  to  model  year 
2001  and  later  light-duty  vehicles  and 
light-duty  trucks  fueled  by  gasoline, 
diesel,  methanol,  natural  gas  and 
liquefied  petroleum  gas  fuels.  Multi- 
fueled  vehicles  (including  dual-fueled 
and  flexible-fueled  vehicles)  shall 
comply  with  all  requirements 
established  for  each  consumed  fuel  (or 
blend  of  fuels  in  the  case  of  flexible 
fueled  vehicles).  The  standards  of  this 
subpart  apply  to  both  certification  and 
in-use  vehicles  unless  otherwise 
indicated. 

(a)  Any  device,  system  or  element  of 
design  installed  on  or  incorporated  in  a 
new  motor  vehicle  to  enable  such 
vehicle  to  conform  to  the  standards 
imposed  by  this  subpart: 

(1)  Shall  not  in  its  operation  or 
function  cause  the  emission  into  the 
ambient  air  of  any  noxious  or  toxic 
substance  that  would  not  be  emitted  in 
the  operation  of  such  vehicle  without 
such  system,  except  as  specifically 
permitted  by  regulation;  and 

(2)  Shall  not  in  its  operation,  function 
or  malfunction  result  in  any  imsafe 
condition  endangering  the  vehicle,  its 
occupants,  or  persons  or  property  in 
close  pro3dmity  to  the  vehicle. 

(b)  La  establishing  the  physically 
adjustable  range  of  each  adjustable 
parameter  on  a  new  motor  vehicle,  the 
manufacturer  shall  ensure  that,  taking 
into  consideration  the  production 
tolerances,  safe  vehicle  drive  ability 
characteristics  are  available  within  that 
range,  as  required  by  section  202(a)(4)  of 
the  Clean  Air  Act. 

(c)  Every  manufactiu^r  of  new  motor 
vehicles  subject  to  any  of  the  standards 


imposed  by  this  subpart  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act,  test  or  cause 
to  be  tested  motor  vehicles  (or  motor 
vehicle  engines)  in  accordance  with 
good  engineering  judgment  to  ascertain 
that  such  test  vehicles  will  meet  the 
requirements  of  this  section  for  the 
useful  life  of  the  vehicle. 

(d)  Cmnkcase  emissions  prohibited. 
No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  2001  and  later  model  year 
light-duty  vehicle  or  light-duty  truck. 

(e)  On-board  diagnostics.  All  light- 
duty  vehicles  and  light-duty  trucks  must 
have  an  on-board  diagnostic  system  as 
described  in  §86.1806-01. 

(f)  Altitude  requirements.  Except  for 
supplemental  exhaust  emission 
standards  (which  apply  only  at  low 
altitude  conditions),  all  emission 
standards  apply  at  low  altitude 
conditions  and  at  high  altitude 
conditions. 

(g)  The  standards  set  forth  in  this  part 
refer  to  test  procedures  set  forth  in 
subparts  B,  C,  O  and  P  of  this  part. 

(h)  For  methanoi-fueled  and  natural 
gas-fueled  vehicles,  hydrocarbon 
standards  refer  to  hydrocarbon 
equivalents  and  nonmethane 
hydrocarbon  standards  refer  to 
nonmethane  hydrocarbon  equivalents. 

(i)  Supplemental  FTP  general 
provisions.  (1)  Implementation 
schedules.  A  minimum  of  the 
percentage  of  a  manufactiirer's  model 
year  sales  of  light-duty  vehicles  or  light 
light-duty  trucks  (considered 
independently)  shovra  in  Table  SOl-1 
and  heavy  light-duty  trucks  shown  in 
Table  SOl-2  shall  not  exceed  the 
applicable  SFTP  standards  found  in 
paragraph  (b)  of  §§86.1811-01. 1812- 
01,  1813-01. 1814-02.  and  1815-02 
when  tested  under  the  applicable 
procedures  in  subpart  B  of  this  part 
Tables  SOl-1  and  SOl-2  follow: 

Table    S01-1.— SFTP    Implementa- 
tion  Schedule   for   Light-Duty 

VEHiCLES    AND    UGHT    LK3HT-DUTY 

Trucks 


Table  S01-2.— SFTP  Implementa- 
tion Schedule  for  Heavy  Light- 
Duty  Trucks — Continued 


Model  year 

Percentage 

2000 

2001 

2002 

40 

80 

100 

Table  S01-2.— SFTP  Implementa- 
tion Schedule  for  Heavy  Light- 
Duty  Trucks 


Model  year 

Percentage 

2004 

100 

Model  year 

Percentage 

2002 

40 

2003 - 

80 

(2)  Optionally,  a  minimum  of  the 
percentage  shown  in  Table  SOl-1  of  a 
manufactiu-er's  combined  sales  of  the 
applicable  model  year's  light-duty 
vehicles  and  light  light-duty  trucks  shall 
not  exceed  the  applicable  SFTP 
standards.  Under  this  option,  the  light- 
duty  vehicles  shall  not  exceed  the 
applicable  SFTP  standards  in  §  86.1811- 
01(b),  and  the  light  light-duty  trucks 
shall  not  exceed  the  applicable  SFTP 
standards  in  §  86. 181 2-01  (b)  or 

§  86. 181 3-01  (b)  as  appficable. 

(3)  Sales  percentages  for  the  piuposes 
of  determining  compliance  with  the 
applicable  SFTP  emission  standards 
shall  be  based  on  total  actual  U.S.  sales 
of  light-duty  vehicles  of  the  applicable 
model  year  by  a  manufacturer  to  a 
dealer,  distributor,  fleet  operator, 
broker,  or  any  other  entity  which 
comprises  the  point  of  first  sale.  If  the 
option  of  paragraph  (i)(2)  of  this  section 
is  taken,  such  sales  percentages  shall  be 
based  on  the  total  actual  combined  U.S. 
sales  of  light-duty  vehicles  and  light 
light-duty  trucks  of  the  applicable 
model  year  by  a  manufacturer  to  a 
dealer,  distributor,  fleet  operator, 
broker,  or  any  other  entity  which 
comprises  the  point  of  first  sale. 

(4)  The  SFTP  standards  do  not  apply 
to  vehicles  or  trucks  CCTtified  on 
alternative  fuels,  but  the  standards  do 
apply  to  the  gasoline  and  diesel  fuel 
operation  of  flexible  fuel  vehicles  and 
trucks  and  dual  fuel  vehicles  and  trucks. 

(5)  The  SFTP  standards  do  not  apply 
to  vehicles  or  trucks  tested  at  high 
altitude. 

(6)  The  air  to  fuel  ratio  shall  not  be 
richer  at  any  time  than  the  leanest  air  to 
fuel  mixture  required  to  obtain 
maximum  torque  (lean  best  torque),  plus 
a  tolerance  of  six  percent.  The 
Administrator  may  approve  a 
manufectiuer's  request  for  additional 
enrichment  if  it  can  be  shown  that 
additional  enrichment  is  needed  to 
protect  the  engine  or  emissions  control 
hardware. 

(7)  The  requirement  to  use  a  single 
roll  dynamometer  (or  a  dynamometer 
which  produces  equivalent  results), 
discussed  in  §§86.108-00,  86.118-00. 
and  86.129-00  of  subpart  B  of  this  part, 
applies  to  all  SFTP  and  FTP  test 
elements  as  set  forth  in  subpart  B  of  this 
part  for  test  groups  which  are 
designated  as  SFTP  compliant  under  the 
implementation  schedules  in  Tables 
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SOl-l  md  SOl-2  in  paragraph  (i)(l)  of 
this  se<  tion. 

(8)  Snail  volume  provisions,  (i)  Light- 
duty  v«  hides  and  light  light-duty  trucks 
manuft  ctured  by  small  volume 
manufc  cturers,  as  described  in 
§  86.18  )l-01(d).  are  exempt  from  the 
requirements  of  this  paragraph  until 
model  ^ear  2002.  when  100  percent 
compli  mce  with  the  provisions  of  this 
paragra  ph  (i)  and  the  SFTP  standards  in 
§86.18  [l-Ol(b)  and  §86.1812-01(b)  is 
require  1.  This  exemption  does  not 
apply  t )  small  volume  test  groups  as 
defiiieo  in  §86.1838-01(b)(2). 

(ii)  Heavy  light-duty  trucks 
manufa  ctured  by  small  volume 
manufacturers,  as  defined  in  §86.1801- 
01,  are  jxempt  from  the  requirements  of 
this  paiagraph  (i)  until  model  year  2004 
when  1  )0  percent  compliance  with  the 
provisions  of  this  paragraph  and  the 
SFTP  si  andards  in  §§  86.1814-02(b)  and 
86.181J -02(b)  is  required.  This 
exempt  on  does  not  apply  to  small 
volume  test  groups  as  defined  in 
§86.18;  i8-01(b)(2). 

(9)  [Reserved] 

(10)  The  manufactiu-er  must  state  at 
the  timi  of  Application  for  Certification, 
based  on  projected  U.S.  sales  or 
projectad  production  for  U.S.  sale, 
which  1 3st  groups  will  be  used  to  attain 
the  reqv  ired  implementation  schedule 
sales  pe  rcentages  for  certification 
purpos(  s. 

(11)  /  manufactiuer  caimot  use  one 
set  of  te  St  groups  to  meet  its 
intermediate  useful  life  standards  and 
another  to  meet  its  full  useful  life 
standari  Is.  The  same  test  groups  which 
are  usee  to  meet  the  intermediate  useful 
life  Stan  dards  will  be  required  to  meet 
the  corr  !sponding  full  useful  life 
standar(  Is. 

(12)  Compliance  with  composite 
standari  Is  shall  be  demonstrated  using 
the  calculations  set  forth  in  §  86.164-00. 

(j)  Evaporative  emissions  general 
provisiaps.  (1)  The  evaporative 
standards  in  §§86.1811-01(d),  86.1812- 
01(d),  8li.l813-01(d),  86.1814-01(d)  and 
86.1815 -01(d)  apply  equally  to 
certification  and  in-use  vehicles  and 
trucks.  The  spitback  standard  also 
applies  to  newly  assembled  vehicles. 

12)  For  certification  testing  only, 
manufai  ;turers  may  conduct  testing  to 
quantif)  a  level  of  non-fuel  background 
emissio]  is  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
descript  ion  of  the  source(s)  of  emissions 
and  an  « sti mated  decay  rate.  The 
demons  rated  level  of  non-fuel 
backgrojind  emissions  may  be 
subtractfed  from  evaporative  emission 
test  results  from  ceiiification  vehicles  if 
approve  d  in  advance  by  the 
Adminii  trator. 


(3)  AU  fuel  vapor  generated  in  a 
gasoline-  or  methanol-fueled  light-duty 
vehicle  or  light-duty  truck  diuring  in-use 
operation  shall  be  routed  exclusively  to 
the  evaporative  control  system  (e.g., 
either  canister  or  engine  piurge.)  The 
only  exception  to  this  requirement  shall 
be  for  emergencies. 

(k)  Refueling  emissions  general 
provisions.  (1)  Implementation 
schedules,  (i)  Tables  SOl-3,  SOl-4,  and 
SOl-5  in  this  paragraph  (k)(l)(i)  give  the 
minimum  percentage  of  a 
manufacturer's  sales  of  the^pplicable 
model  year's  gasoline-  and  methanol- 
fueled  Otto-cycle  and  petroleum-fueled 
and  methanol-fueled  diesel-cycle  light- 
duty  vehicles  and  light-duty  trucks 
which  shall  be  tested  under  the 
applicable  procedures  in  subpart  B  of 
this  part,  and  shall  not  exceed  the 
standards  described  in  §§86.1811-01(e), 
86.1812-01(e).  86.1813-01(e),  86.1814- 
01(e).  Vehicles  waived  from  the 
emission  standards  under  the  provisions 
of  paragraphs  (m)  and  (n)  of  this  section 
shall  not  be  counted  in  the  calculation 
of  the  percentage  of  compliance.  Tables 
SOl-3,  SOl-4,  and  SOl-5  follow: 


Table  S01 -3— Light-Duty  Vehicles 

Model  year 

Percentage 

1998>  

40 

1999'  

80 

2000>  

100 

•Note:  This  subpart  prescribes  standards 
for  2001  and  later  MY  vehicles.  However,  the 
implementation  phase-in  periods  prior  to  this 
date  are  included  for  ease  of  reference. 

Table  S01-4 — Light  Light-Duty 
Trucks 


Model  year 

Percentage 

2001  

40 

2002 

80 

2003  

100 

Table  S01-5— Heavy  Light-Duty 
Trucks 

Model  year 

Percentage 

2004 

40 

2005 

80 

2006 

100 

(ii)  Either  manufactiirer  sales  or  actual 
production  intended  for  sale  in  the 
United  States  may  be  used  to  determine 
combined  voliune,  at  the  manufacturers 
option. 

(2)  Sales  percentages  for  the  purposes 
of  determining  compliance  with  the 
applicable  refueling  emission  standards 
shall  be  based  on  total  actual  U.S.  sales 
of  light-duty  vehicles  or  light-duty 


trucks  of  the  applicable  model  year  by 
a  manufacturer  to  a  dealer,  distributor, 
fleet  operator,  broker,  or  any  other  entity 
which  comprises  the  point  of  first  sale. 

(3)  Refueling  receptacle  requirements. 
Refueling  receptacles  on  natural  gas- 
fueled  vehicles  shall  comply  with  the 
receptacle  provisions  of  the  ANSI/AGA 
NGVl-1994  standard  (as  incorporated 
by  reference  in  §  86.1(b)(3)).  This 
requirement  is  subject  to  the  phase-in 
schedules  in  Tables  SOl-3  and  SOl-4  of 
paragraph  (k)(l)(i)  of  this  section. 

(1)  Fuel  dispensing  spitback  testing 
waiver.  (1)  Vehicles  certified  to  the 
refueling  emission  standards  set  forth  in 
§§86.1811-01(e),  86.1812-01{e)  and 
86.1813-01(e)  are  not  required  to 
demonstrate  compliance  with  the  fuel 
dispensing  spitback  standard  contained 
in  that  section  provided  that: 

(i)  The  manufacturer  certifies  that  the 
vehicle  inherently  meets  the  fuel 
dispensing  spitback  standard  as  part  of 
compliance  with  the  refueling  emission 
standard;  and 

(ii)  This  certification  is  provided  in 
writing  and  applies  to  the  full  useful  life 
of  the  vehicle. 

(2)  EPA  retains  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  noncompliance  with  the 
fuel  dispensing  spitback  standard. 

(m)  Iiiherently  low  refueling  emission 
testing  waiver.  (1)  Vehicles  using  fuels/ 
fuel  systems  inherently  low  in  refueling 
emissions  are  not  required  to  conduct 
testing  to  demonstrate  compliance  with 
the  refueling  emission  standards  set 
forth  in  §§86.1811-01(e),  86.1812-01(e) 
and  86.1813-01(e)  provided  that: 

(i)  This  provision  is  only  available  for 
petroleum  diesel  fuel.  It  is  only 
available  if  the  Reid  Vapor  Pressure  of 
in-use  diesel  fuel  is  equal  to  or  less  than 
1  psi  (7  kPa)  and  for  diesel  vehicles 
whose  fuel  tank  temperatures  do  not 
exceed  130  deg.F  (54  deg.  C);  and 

(ii)  To  certify  using  this  provision  the 
manufacturer  must  attest  to  the 
following  evaluation:  "Due  to  the  low 
vapor  pressure  of  diesel  fuel  and  the 
vehicle  tank  temperatures,  hydrocarbon 
vapor  concentrations  are  low  and  the 
vehicle  meets  the  0.20  grams/gallon 
refueling  emission  standard  without  a 
control  system." 

(2)  The  certification  required  in 
paragraph  (m)(l)(ii)  of  this  section  must 
be  provided  in  writing  and  must  apply 
for  the  full  useful  life  of  the  vehicle. 

(3)  EPA  reserves  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  noncompliance  with  the 
refueling  emission  standard. 

(n)  Fixed  liquid  level  gauge  waiver. 
Liquefied  petroleum  gas-fueled  vehicles 
which  contain  fixed  liquid  level  gauges 
or  other  gauges  or  valves  which  can  be 
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opened  to  release  fuel  or  fuel  vapor 
during  refueling,  and  which  are  being 
tested  for  refueling  emissions,  are  not 
required  to  be  tested  with  such  gauges 
or  valves  open,  as  ouUined  in  §  86.157- 
98(d)(2),  provided  the  manufacturer  can 
demonstrate,  to  the  satisfaction  of  the 
Administrator,  that  such  gauges  or 
valves  would  not  be  opened  during 
refueling  in-use  due  to  inaccessibility  or 
other  design  features  that  would  prevent 
or  make  it  very  imlikely  that  such 
gauges  or  valves  could  be  opened. 

§86.1811-01     Emission  standards  for  light- 
duty  vehicles. 

This  section  applies  to  2001  and  later 
model  year  light-duty  vehicles  fueled  by 
gasoline,  diesel,  methanol,  natural  gas 
and  liquefied  petroleum  gas  fuels  except 
as  noted.  Multi-fueled  vehicles  shall 
comply  with  all  requirements 
established  for  each  consumed  fuel.  For 
methanol  fueled  vehicles,  references  in 
this  section  to  total  hydrocarbons  shall 
mean  total  hydrocarbon  equivalents  and 
references  to  non-methane 
hydrocarbons  shall  mean  non-methane 
hydrocarbon  equivalents. 

(a)  Exhaust  emission  standards.  (1) 
Exhaust  emissions  shall  not  exceed  the 
following  standards  at  intermediate 
useful  life: 

(i)  Total  hydrocarbons:  0.41  grams  per 
mile,  except  natvual  gas,  which  has  no 
standard. 

(ii)  Non-methane  hydrocarbons:  0.25 
grams  per  mile. 

(iii)  Carbon  monoxide:  3.4  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.4  grams  per 
mile  except  diesel  fuel  which  has  a  1.0 
gram  per  mile  standard. 

(v)  Particulate  matter:  0.08  grams  per 
mile. 

(2)  Exhaust  emissions  shall  not 
exceed  the  following  standards  at  full 
useful  life: 

(i)  [Reserved] 

(ii)  Non-methane  hydrocarbons:  0.31 
grams  per  mile. 

(iii)  Carbon  monoxide:  4.2  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.6  grams  per 
mile  except  diesel  fuel  which  has  a  1.25 
gram  per  mile  standard. 

(v)  Particulate  matter:  0.10  grams  per 
mile. 

(b)  Supplemental  exhaust  emission 
standards.  (1)  Supplemental  exhaust 
emissions  from  gasoline-fueled  and 
diesel-fueled  light-duty  vehicles  shall 
not  exceed  the  following  standards  at 
intermediate  useful  life: 

(i)  Nonmethane  hydrocarbon  and 
oxides  of  nitrogen  composite:  0.65 
grams  per  mile  except  diesel  fuel  which 
has  a  1.48  gram  per  mile  standard. 


(ii)  Carbon  monoxide.  Regulated 
vehicles  shall  meet  at  least  one  of  the 
following  two  sets  of  standards: 

(A)  Individual  US06  and  SC03  Air 
Conditioning  compliance.  Comply  with 
both  the  following  standards: 

(1)  3.0  grams  per  mile  on  the  A/C  test, 
not  applicable  to  diesel  fueled  vehicles; 
and 

(2)  9.0  grams  per  mile  on  the  US06 
test;  or 

(B)  Composite  Carbon  Monoxide 
Standard:  3.4  grams  per  mile. 

(2)  Supplemental  exhaust  emissions 
from  gasoline-fueled  and  diesel-fueled 
light-duty  vehicles  shall  not  exceed  the 
following  standards  at  full  useful  life: 

(i)  Nonmethane  hydrocarbon  and 
oxides  of  nitrogen  composite:  0.91 
grams  per  mile  except  diesel-fueled 
which  have  a  2.07  gram  per  mile 
standard. 

(ii)  Carbon  monoxide.  Regulated 
vehicles  shall  meet  at  least  one  of  the 
following  two  sets  of  standards: 

(A)  Individual  US06  and  SC03  Air 
Conditioning  compliance.  Comply  with 
both  the  following  standards: 

(J)  3.7  grams  per  mile  on  the  A/C  test, 
not  applicable  to  diesel  fueled  vehicles; 
and 

(2)  11.1  grams  per  mile  on  the  US06 
test;  or 

(B)  Composite  Carbon  Monoxide 
Standard:  4.2  grams  per  mile. 

(c)  Cold  temperature  emission 
standards.  Exhaust  emissions  from 
gasoline-fueled  light-duty  vehicles  shall 
not  exceed  the  cold  temperature  CO 
standard  of  10.0  grams  carbon  monoxide 
per  mile  for  an  intermediate  useful  life 
of  50,000  miles. 

(d)  Evaporative  emission  standards. 
Evaporative  emissions  from  gasoline- 
fueled,  natiu-al  gas-fueled,  liquefied 
petroleum  gas-fueled,  and  methanol- 
fueled  light-duty  vehicles  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles.  The  spitback 
standard  also  applies  to  newly 
assembled  vehicles. 

(1)  Hydrocarbons. 

(i)  For  the  full  three-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.0  grams  per  test. 

(ii)  Gasoline  and  methanol-fueled 
only.  For  the  supplemental  two-diurnal 
test  sequence,  diurnal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(iii)  Gasoline  and  methanol-fueled 
only.  For  the  ninning  loss  test:  0.05 
grams  per  mile. 

(iv)  Gasoline  and  methanol-fueled 
only.  For  the  fuel  dispensing  spitback 
test:  1.0  gram  hydrocarbon  (carbon  for 
methanol-fueled)  per  test. 

(2)  [Reserved] 

(e)  Refueling  emissions.  Refueling 
emissions  from  2001  and  later  model 


year  light-duty  vehicles  shall  not  exceed 
the  following  standards: 

(1)  For  gasoline- fueled,  diesel  fueled, 
and  methanol-fueled  vehicles:  0.20 
grams  hydrocarbon  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(2)  For  liquefied  petroleum  gas-fueled 
vehicles:  0.15  grams  hydrocarbon  per 
gallon  (0.04  gram  per  liter)  of  fuel 
dispensed. 

(f)  Certification  short  test. 
Certification  short  test  emissions  from 
gasoline-fueled  Otto-cycle  light-duty 
vehicles  shall  not  exceed  the  following 
standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane. 

(2)  Carbon  monoxide:  0.5%. 

§  86.1 81 2-01     Emission  standards  for  light- 
duty  trucks  1 . 

This  section  applies  to  2001  and  later 
model  year  light-duty  truck  I's  fueled 
by  gasoline,  diesel,  methanol,  natiual 
gas  and  liquefied  petroleum  gas  fuels 
except  as  noted.  Multi-fueled  vehicles 
shall  comply  with  all  requirements 
established  for  each  consiuned  fuel.  For 
methanol  fueled  vehicles,  references  in 
this  section  to  total  hydrocarbons  shall 
mean  total  hydrocarbon  equivalents  and 
references  to  non-methane 
hydrocarbons  shall  mean  non-methane 
hydrocarbon  equivalents. 

(a)  Exhaust  emission  standards.  (1) 
Exhaust  emissions  shall  not  exceed  the 
following  standards  at  intermediate 
useful  life: 

(i)  [Reserved] 

(ii)  Non-methane  hydrocarbons:  0.25 
grams  per  mile. 

(iii)  Carbon  monoxide:  3.4  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.4  grams  per 
mile  except  diesel  fuel  which  have  a  1.0 
gram  per  mile  standard. 

(v)  Particulate  matter:  0.08  grams  per 
mile. 

(2)  Exhaust  emissions  from  2001  and 
later  model  year  light-duty  truck  I's 
shall  not  exceed  the  following  standards 
at  full  useful  life: 

(i)  Total  hydrocarbons:  0.80  grams  per 
mile,  except  natural  gas,  which  has  no 
standard.  For  purposes  of  this  section, 
the  full  useful  life  total  hydrocarbon 
standard  is  for  11  years  or  120,000  miles 
whichever  occurs  first. 

(ii)  Non-methane  hydrocarbons:  0.31 
grams  per  mile. 

(iii)  Carbon  monoxide:  4.2  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.6  grams  per 
mile  except  diesel  fuel  which  have  a 
1.25  gram  per  mile  standard. 

(v)  Particulate  matter:  0.10  grams  per 
mile. 

(b)  Supplemental  exhaust  emission 
standards.  (1)  Supplemental  exhaust 
emissions  from  gasoline-fueled  and 
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diesel jfueled  light-duty  truck  1  's  shall 
not  exceed  the  following  standards  at 
iate  useful  life: 
N^onmethane  hydrocarbon  and 
of  nitrogen  composite:  0.65 
3er  mile  except  diesel  fuel  which 
1 .48  gram  per  mile  standard, 
on  monoxide.  Regulated 
shall  meet  at  least  one  of  the 
two  sets  of  standards: 
kidividual  US06  and  SC03  Air 
Conditioning  compliance.  Comply  with 
following  standards: 
0  grams  per  mile  on  the  A/C  test, 
pfclicable  to  diesel  fueled  vehicles; 
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0  grams  per  mile  on  the  US06 


Composite  Carbon  Monoxide 

:  3.4  grams  per  mile. 
S  ipplemental  exhaust  emissions 
gasoline-fueled  and  diesel-fueled 
vehicles  shall  not  exceed  the 
i  ng  standards  at  full  useful  life: 
Ni  )nmethane  hydrocarbon  and 
of  nitrogen  composite:  0.91 
»er  mile  except  diesel  fuel  which 
.07  gram  per  mile  standard, 
monoxide.  Regulated 
shall  meet  at  least  one  of  the 
two  sets  of  standards: 
Ihdividual  US06  and  SC03  Air 
Conditi  oning  compliance.  Comply  with 
following  standards: 
grams  per  mile  on  the  A/C  test, 
apdlicable  to  diesel  fueled  vehicles; 


.1  grams  per  mile  on  the  US06 


Composite  Carbon  Monoxide 
:  4.2  grams  per  mile. 
temperature  emission 
Exhaust  emissions  from 
-fueled  light-duty  truck  I's  with 
vehicle  weight  of  3,750  lbs  or 
not  exceed  the  cold 
ure  CO  standard  of  10.0  grams 
nonoxide  per  mile  for  an 
iate  useful  life  of  50,000  miles. 
Evaporative  emissions. 

emissions  from  gasoline- 
latural  gas-fueled,  liquefied 
eum  gas-fueled,  and  methanol- 
I  ight-duty  truck  I's  shall  not 
he  following  standards.  The 
s  apply  equally  to  certification 
1  ise  vehicles.  The  spitback 
"  also  applies  to  newly 
ed  vehicles, 
drocarbons. 

the  full  three-diurnal  test 
,  diurnal  plus  hot  soak 
2.0  grams  per  test. 
Ghsoline  and  methanol  fuel  only. 
supplemental  two-diurnal  test 
diurnal  plus  hot  soak 
:  2.5  grams  per  test. 
C  asoline  and  methanol  fuel  only. 
loss  test:  0.05  grams  per  mile. 


(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(2)  [Reserved] 

(e)  Refueling  emissions.  Refueling 
emissions  from  light-duty  truck  I's  shall 
be  phased  in,  in  accordance  with  the 
schedule  in  table  SOl-4  of  §  86.1810-01 
not  to  exceed  the  following  emission 
standards: 

(1)  For  gasoline-fueled,  diesel-fueled 
and  methanol-fueled  vehicles:  0.20 
grams  hydrocarbon  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(2)  For  liquefied  petroleum  gas-fueled 
vehicles:  0.15  grams  hydrocarbon  per 
gallon  (0.04  gram  per  liter)  of  fuel 
dispensed. 

(f)  Certification  short  test. 
Certification  short  test  emissions  from 
gasoline-fueled  Otto-cycle  light-duty 
trucks  shall  not  exceed  the  following 
standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane. 

(2)  Carbon  monoxide:  0.5%. 

(g)  Idle  exhaust  emission  standards. 
Exhaust  emissions  of  carbon  monoxide 
from  gasoline,  methanol,  natural  gas- 
and  liquefied  petroleum  gas-fueled 
light-duty  trucks  shall  not  exceed  0.50 
percent  of  exhaust  gas  flow  at  curb  idle 
for  a  useful  life  of  11  years  or  120,000 
miles,  whichever  first  occurs. 

§  86.1 81 3-01     Emission  standards  for  light- 
duty  trucks  2. 

This  section  applies  to  2001  and  later 
model  year  light-duty  truck  2's  fueled 
by  gasoline,  diesel,  methanol,  natural 
gas  and  liquefied  petroleum  gas  fuels 
except  as  noted.  Multi-fueled  vehicles 
shall  comply  with  all  requirements 
.established  for  each  consumed  fuel.  For 
methanol  fueled  vehicles,  references  in 
this  section  to  total  hydrocarbons  shall 
mean  total  hydrocarbon  equivalents  and 
^references  to  non-methane 
hydrocarbons  shall  mean  non-methane 
hydrocarbon  equivalents. 

(a)  Exhaust  emissions.  (1)  Exhaust 
emissions  shall  not  exceed  the  following 
standards  at  intermediate  useful  life: 

(i)  [Reserved]. 

(ii)  Non-methane  hydrocarbons:  0.32 
grams  per  mile. 

(iii)  Carbon  monoxide:  4.4  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.7  grams  per 
mile  except  diesel  fueled  vehicles 
which  have  no  standard. 

(v)  Particulate  matter:  0.08  grams  per 
mile. 

(2)  Exhaust  emissions  shall  not 
exceed  the  following  standards  at  full 
useful  life: 

(i)  Total  hydrocarbons:  0.80  grams  per 
mile,  except  natural  gas,  which  has  no 
standard.  For  purposes  of  this  section, 
the  full  useful  life  total  hydrocarbon 


standard  is  for  11  years  or  120,000  miles 
whichever  occurs  first. 

(ii)  Non-methane  hydrocarbons:  0.40 
grams  per  mile. 

(iii)  Carbon  monoxide:  5.5  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0^7  grams  per 
mile. 

(v)  Particulate  matter:  0.10  grams  per 
mile. 

(b)  Supplemental  exhaust  emissions. 
(1)  Supplemental  exhaust  emissions 
from  gasoline-fueled  light-duty  truck  2's 
shall  not  exceed  the  following  standards 
at  intermediate  useful  life: 

(i)  Nonmethane  hydrocarbon  and 
oxides  of  nitrogen  composite:  1.02 
grams  per  mile. 

(ii)  Carbon  monoxide.  Regulated 
vehicles  shall  meet  at  least  one  of  the 
following  two  sets  of  standards: 

(A)  Individual  US06  and  SC03  Air 
Conditioning  compliance.  Comply  with 
both  the  following  standards: 

(J)  3.9  grams  per  mile  on  the  A/C  test, 
not  applicable  to  diesel  fueled  vehicles; 
and 

(2)  11.6  grams  per  mile  on  the  US06 
test;  or 

(B)  Composite  Carbon  Monoxide 
Standard:  4.4  grams  per  mile. 

(2)  Supplemental  exhaust  emissions 
from  gasoline-fueled  light-duty  truck  2's 
shall  not  exceed  the  following  standards 
at  full  useful  life: 

(i)  Nonmethane  hydrocarbon  and 
oxides  of  nitrogen  composite:  1.37 
grams  per  mile. 

(ii)  Carbon  monoxide.  Regulated 
vehicles  shall  meet  at  least  one  of  the 
following  two  sets  of  standards: 

(A)  Individual  US06  and  SCOS  Air 
Conditioning  compliance.  Comply  with 
both  the  following  standards: 

{!)  4.9  grams  per  mile  on  the  A/C  test, 
not  applicable  to  diesel  fueled  vehicles; 
and 

(2)  14.6  grams  per  mile  on  the  US06 
test;  or 

(B)  Composite  Carbon  Monoxide 
Standard:  5.5  grams  per  mile. 

(c)  Cold  temperature  emission 
standards.  Exhaust  emissions  from 
gasoline-fueled  light-duty  truck  2's 
during  cold  temperature  testing  shall 
not  exceed  a  cold  temperature  CO 
standard  of  12.5  grams  per  mile  for  an 
intermediate  useful  life  of  50,000  miles. 

(d)  Evaporative  emissions. 
Evaporative  emissions  from  gasoline- 
fueled,  natural  gas-fueled,  liquefied 
petroleum  gas-fueled,  and  methanol- 
fueled  light-duty  truck  2's  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles.  The  spitback 
standard  also  applies  to  newly 
assembled  vehicles. 

(1)  Hydrocarbons  (Total  Hydrocarbon 
Equivalent  for  methanol-fueled). 
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(i)  For  the  full  three-diumal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.0  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diumal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  3.0  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(2)  [Reserved) 

(e)  Refueling  emissions.  Refueling 
emissions  from  light-duty  truck  2's  shall 
be  phased  in,  in  accordance  with  the 
schedule  in  table  SOl-4  of  §  86.1810-01 
not  to  exceed  the  following  emission 
standards: 

(1)  For  gasoline-fueled,  diesel-fueled 
and  methanol-fueled  vehicles:  0.20 
grams  hydrocarbon  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(2)  For  liquefied  petroleum  gas-fueled 
vehicles:  0.15  grams  hydrocarbon  per 
gallon  (0.04  gram  per  liter)  of  fuel 
dispensed. 

(f)  Certification  short  test. 
Certification  short  test  emissions  from 
gasoline-fueled  Otto-cycle  light-duty 
vehicles  and  light-duty  trucks  shall  not 
exceed  the  following  standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane. 

(2)  Carbon  monoxide:  0.5%. 

(g)  Idle  exhaust  emission  standards, 
light-duty  trucks.  Exhaust  emissions  of 
carbon  monoxide  from  2001  and  later 
model  year  gasoline,  methanol,  natural 
gas-  and  liquefied  petrolemn  gas-fueled 
light-duty  trucks  shall  not  exceed  0.50 
percent  of  exhaust  gas  flow  at  curb  idle 
for  a  useful  life  of  11  years  or  120,000 
miles,  whichever  first  occurs. 

§86.1814-01     Emission  standards  for  light- 
duty  trucks  3. 

This  section  applies  to  2001  and  later 
model  year  light-duty  truck  3's  fueled 
by  gasoline,  diesel,  methanol,  natiu^ 
gas  and  liquefied  petroleum  gas  fuels 
except  as  noted.  Multi-fueled  vehicles 
shall  comply  with  all  requirements 
established  for  each  consmned  fuel.  For 
methanol  fueled  vehicles,  references  in 
this  section  to  total  hydrocarbons  shall 
mean  total  hydrocarbon  equivalents  and 
references  to  non-methane 
hydrocarbons  shall  mean  non-methane 
hydrocarbon  equivalents. 

(a)  E?d}aust  emission  standards.  (1) 
Exhaust  emissions  shall  not  exceed  the 
following  standards  at  intermediate 
useful  life: 

(i)  [Reserved] 

(ii)  Non-methane  hydrocarbons:  0.32 
grams  per  mile. 

(iii)  Carbon  monoxide:  4.4  grams  per 
mile. 


(iv)  Oxides  of  nitrogen:  0.7  grams  per 
mile  except  diesel-fueled  vehicles 
which  have  no  standard. 

(v)  [Reserved] 

(2)  Exhaust  emissions  from  2001  and 
later  model  year  light-duty  truck  3's 
shall  not  exceed  the  following  standards 
at  full  useful  life: 

(i)  Total  hydrocarbons:  0.80  grams  per 
mile  except  natural  gas  fueled  vehicles 
which  has  no  total  hydrocarbon 
standard. 

(ii)  Non-methane  hydrocarbons:  0.46 
grams  per  mile. 

(iii)  Carbon  monoxide:  6.4  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.98  grams  per 
mile. 

(v)  Particulate  matter:  0.10  grams  per 
mile. 

(b)  [Reserved] 

(c)  Cold  temperature  emission 
standards.  Exhaust  emissions  from 
gasoline-fueled  light-duty  truck  3*s  shall 
not  exceed  the  cold  temperature  CO 
standard  of  12.5  grams  per  mile  for  an 
intermediate  useful  life  of  50,000  miles. 

(d)  Evaporative  emissions. 
Evaporative  emissions  from  gasoline- 
fueled,  natiiral  gas-fueled,  liquefied 
petroleum  gas-fueled,  and  methanol- 
fueled  light-duty  truck  3's  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles.  The  spitback 
standard  also  applies  to  newly 
assembled  vehicles. 

(1)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  30  gallons 
or  more  shall  not  exceed  the  following 
standards: 

(i)  For  the  full  three-diumal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diumal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  3.0  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(2)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  less  than 
30  gallons  shall  not  exceed  the 
following  standards: 

(i)  For  the  full  three-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.0  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplementaltwo-diumal  test 
sequence,  divunal  plus  hot  soak 
measiu-ements:  2.5  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 


(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(e)  [Reserved) 

(f)  Certification  short  test. 
Certification  short  test  emissions  from 
gasoline-fueled  Otto-cycle  light-duty 
vehicles  and  light-duty  tmcks  shall  not 
exceed  the  following  standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane. 

(2)  Carbon  monoxide:  0.5%. 

(g)  Idle  exhaust  emission  standards. 
Exhaust  emissions  of  carbon  monoxide 
from  2001  and  later  model  year 
gasoline,  methanol,  natural  gas-and 
liquefied  petroleum  gas-fueled  light- 
duty  trucks  shall  not  exceed  0.50 
percent  of  exhaust  gas  flow  at  ciu-b  idle 
for  a  useful  life  of  11  years  or  120,000 
miles,  whichever  first  occurs. 

§  86.1 81 4-02    Emission  standards  for  light- 
duty  trucks  3. 

This  section  applies  to  2002  and  later 
model  year  light-duty  truck  3's  fueled 
by  gasoline,  diesel,  methanol,  natural 
gas  and  liquefied  petroleum  gas  fuels 
except  as  noted.  Multi-fueled  vehicles 
shall  comply  with  all  requirements 
established  for  each  consmned  fuel.  For 
methanol  fueled  vehicles,  references  in 
this  section  to  total  hydrocarbons  shall 
mean  total  hydrocarbon  equivalents  and 
references  to  non-methane 
hydrocarbons  shall  mean  non-methane 
hydrocarbon  equivalents. 

(a)  Exhaust  emission  standards.  (1) 
Exhaust  emissions  shall  not  exceed  the 
following  standards  at  intermediate 
useful  life: 

(i)  [Reserved) 

(ii)  Non-methane  hydrocarbons:  0.32 
grams  per  mile. 

(iii)  Carbon  monoxide:  4.4  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.7  grams  per 
mile  except  diesel-fueled  vehicles 
which  have  no  standard. 

(v)  [Reserved] 

(2)  Exhaust  emissions  from  2001  and 
later  model  year  light-duty  truck  3's 
shall  not  exceed  the  following  standards 
at  full  useful  life: 

(i)  Total  hydrocarbons:  0.80  grams  per 
mile  except  natural  gas  fueled  vehicles 
which  have  no  total  hydrocarbon 
standard. 

(ii)  Non-methane  hydrocarbons:  0.46 
grams  per  mile. 

(iii)  Carbon  monoxide:  6.4  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.98  grams  per 
mile. 

(v)  Particulate  matter:  0.10  grams  per 
mile. 

(b)  Supplemental  exhaust  enissions. 
(1)  Supplemental  exhaust  emissions  for 
2002  and  later  model  year  gasoline- 
fueled  light-duty  truck  3's  shall  not 
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exceed  the  following  standards  at 
intern]  ediate  useful  life: 

(i)  N  on-methane  hydrocarbon  and 
oxides  of  nitrogen  composite:  1.02 
grams  per  mile. 

(ii)  Carbon  monoxide.  Regulated 
vehicli  !s  shall  meet  at  least  one  of  the 
follow  ins  two  sets  of  standards: 

tA)  Lrdividual  US06  and  SC03  Air 
Gondii  ioning  compliance.  Comply  with 
both  tlie  following  standards: 

(1)3.9  grams  per  mile  on  the  A/C  test, 
not  ap  }licable  to  diesel  fueled  vehicles; 
and 

(2)  11.6  grams  per  mile  on  the  US06 
test;  oi 

(B)  Composite  Carbon  Monoxide 
Standi  \rd:  4.4  grams  per  mile. 

[l]S  upplemental  exhaust  emissions 
from  2  302  and  later  model  year 
gasoline-fueled  light-duty  truck  3's  shall 
not  ex(  :eed  the  following  standards  at 
full  u»  iful  life: 

(i)  Non-methane  hydrocarbon  and 
oxides  of  nitrogen  composite:  1.44 
grams  }er  mile. 

(ii)  C  arbon  monoxide.  Regulated 
vehich  is  shall  meet  at  least  one  of  the 
following  two  sets  of  standards: 

(A)  Individual  US06  and  SC03  Air 
Condii  ioning  compliance.  Comply  with 
both  tt  e  following  standards: 

(1)  5  6  grams  per  mile  on  the  A/C  test, 
not  api  )licable  to  diesel  fueled  vehicles; 
and 

(2)  1 5.9  grams  per  mile  on  the  US06 
test;  or 

(B)  C  omposite  Carbon  Monoxide 
Standcrd:  6.4  grams  per  mile. 

(c)  C  old  temperature  emission 
standa  rds.  Exhaust  emissions  from 
gasoline-fueled  light-duty  truck  3's  shall 
not  exceed  the  cold  temperature  CO 
standard  of  12.5  grams  per  mile  for  an 
intermediate  useful  life  of  50,000  miles. 

(d)  ptraporative  emissions. 
Evapoijative  emissions  from  gasoline- 
fueled^  natural  gas-fueled,  liquefied 
petroleum  gas-fueled,  and  methanol- 
fueled  light-duty  truck  3's  shall  not 
exceed!  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-juse  vehicles.  The  spitback 
standard  also  applies  to  newly 
assembled  vehicles. 

(1)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  30  gallons 
or  mor0  shall  not  exceed  the  following 
standards: 

(i)  Far  the  full  three-diiunal  test 
sequence,  diinnal  plus  hot  soak 
measufements:  2.5  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diurnal  test 
sequen  ce,  diurnal  plus  hot  soak 
measuj  ements:  3.0  grams  per  test. 

(iii)  I  ^soline  and  methanol  fuel  only. 
Runnii  ig  loss  test:  0.05  grams  per  mile. 


(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(2)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  less  than 
30  gallons  shall  not  exceed  the 
following  standards: 

(i)  For  the  full  three-diumal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.0  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diumal  test 
sequence,  diiunal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1 .0  grams 
per  test. 

(e)  [Reserved] 

(f)  Certification  short  test. 
Certification  short  test  emissions  from 
gasoline-fueled  Otto-cycle  light-duty 
vehicles  and  light-duty  trucks  shall  not 
exceed  the  following  standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane. 

(2)  Carbon  monoxide:  0.5%. 

(g)  Idle  exhaust  emission  standards. 
Exhaust  emissions  of  carbon  monoxide 
from  2001  and  later  model  year 
gasoline,  methanol,  natiiral  gas-  and 
liquefied  petroleum  gas-fueled  light- 
duty  trucks  shall  not  exceed  0.50 
percent  of  exhaust  gas  flow  at  curb  idle 
for  a  useful  life  of  11  years  or  120,000 
miles,  whichever  first  occurs. 

§  86.1 81 4-04    Emission  standards  for  light- 
duty  trucks  3. 

This  section  applies  to  2004  and  later 
model  year  light-duty  truck  3's  fueled 
by  gasoline,  diesel,  methanol,  natxiral 
gas  and  liquefied  petroleum  gas  fuels 
except  as  noted.  Multi-fueled  vehicles 
shall  comply  with  all  requirements 
established  for  each  consumed  fuel.  For 
methanol  fueled  vehicles,  references  in 
this  section  to  total  hydrocarbons  shall 
mean  total  hydrocarbon  equivalents  and 
references  to  non-methane 
hydrocarbons  shall  mean  non-methane 
hydrocarbon  equivalents. 

(a)  Exhaust  emission  standards.  (1) 
Exhaust  emissions  shall  not  exceed  the 
following  standards  at  intermediate 
useful  life: 

(i)  [Reserved] 

(ii)  Non-methane  hydrocarbons:  0.32 
grams  per  mile. 

(iii)  Carbon  monoxide:  4.4  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.7  grams  per 
mile  except  diesel-fueled  vehicles 
which  have  no  standard. 

(v)  [Reserved] 

(2)  Exhaust  emissions  from  light-duty 
truck  3's  shall  not  exceed  the  following 
standards  at  full  useful  life: 


(i)  Total  hydrocarbons:  0.80  grams  per 
mile  except  natiu-al  gas  fueled  vehicles 
which  have  no  total  hydrocarbon 
standard. 

(ii)  Non-methane  hydrocarbons:  0.46 
grams  per  mile. 

(iii)  Carbon  monoxide:  6.4  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  0.98  grams  per 
mile. 

(v)  Particulate  matter:  0.10  grams  per 
mile. 

(b)  Supplemental  exhaust  emissions. 
(1)  Supplemental  exhaust  emissions 
from  gasoline-fueled  light-duty  truck  3's 
shall  not  exceed  the  following  standards 
at  intermediate  useful  life: 

(i)  Non-methane  hydrocarbon  and 
oxides  of  nitrogen  composite:  1.02 
grams  per  mile. 

(ii)  Carbon  monoxide.  Regulated 
vehicles  shall  meet  at  least  one  of  the 
following  two  sets  of  standards: 

(A)  Individual  US06  and  SC03  Air 
Conditioning  compliance.  Comply  with 
both  the  following  standards: 

(1)  3.9  grams  per  mile  on  the  A/C  test, 
not  applicable  to  diesel  fueled  vehicles; 
and 

(2)11.6  grams  per  mile  on  the  US06 
test;  or 

(B)  Composite  Carbon  Monoxide 
Standard:  4.4  grams  per  mile. 

(2)  Supplemental  exhaust  emissions 
from  gasoline-fueled  light-duty  truck  3's 
shall  not  exceed  the  following  standards 
at  full  useful  life: 

(i)  Non-methane  hydrocarbon  and 
oxides  of  nitrogen  composite:  1.44 
grams  per  mile. 

(ii)  Carbon  monoxide.  Regulated 
vehicles  shall  meet  at  least  one  of  the 
following  two  sets  of  standards: 

(A)  Individual  US06  and  SC03  Air 
Conditioning  compliance.  Comply  with 
both  the  following  standards: 

(1)5.6  grams  per  mile  on  the  A/C  test, 
not  applicable  to  diesel  fueled  vehicles; 
and 

(2)  16.9  grams  per  mile  on  the  US06 
test;  or 

(B)  Composite  Carbon  Monoxide 
Standard:  6.4  grams  per  mile. 

(c)  Cold  temperature  emission 
standards.  Exhaust  emissions  from 
gasoline-fueled  light-duty  truck  3's  shall 
not  exceed  the  cold  temperature  CO 
standard  of  12.5  grams  per  mile  for  an 
intermediate  useful  life  of  50,000  miles. 

(d)  Evaporative  emissions. 
Evaporative  emissions  from  gasoline- 
fueled,  natural  gas-fueled,  liquefied 
petroleum  gas-fueled,  and  methanol- 
fueled  light-duty  truck  3's  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles.  The  spitback 
standard  also  applies  to  newly 
assembled  vehicles. 
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(1)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  30  gallons 
or  more  shall  not  exceed  the  following 
standards: 

(i)  For  the  full  three-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  3.0  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(2)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  less  than 
30  gallons  shall  not  exceed  the 
following  standards: 

(i)  For  the  full  three-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.0  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diurnal  test 
sequence,  divunal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1 .0  grams 
per  test. 

(e)  Refueling  emissions.  (1)  Refueling 
emissions  from  light-duty  truck  3's  shall 
be  phased  in,  in  accordance  with  the 
schedule  in  table  SOl-5  of  §  86.1810-01 
not  to  exceed  the  following  emission 
standards: 

(i)  For  gasoline- fueled,  diesel-fueled 
and  methanol-fueled  vehicles:  0.20 
grams  hydrocarbon  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(ii)  For  liquefied  petroleum  gas-fueled 
vehicles:  0.15  grams  hydrocarbon  per 
gallon  (0.04  gram  per  liter)  of  fuel 
dispensed. 

(f)  Certification  short  test. 
Certification  short  test  emissions  from 
gasoline-fueled  Otto-cycle  light-duty 
vehicles  and  light-duty  trucks  shall  not 
exceed  the  following  standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane. 

(2)  Carbon  monoxide:  0.5%. 

(g)  Idle  exhaust  emission  standards. 
Exhaust  emissions  of  carbon  monoxide 
from  gasoline,  methanol,  natural  gas- 
and  liquefied  petroleum  gas-fueled 
light-duty  trucks  shall  not  exceed  0.50 
percent  of  exhaust  gas  flow  at  curb  idle 
for  a  useful  life  of  11  years  or  120,000 
miles,  whichever  first  occurs. 

§86.1815-01     Emission  standards  for  light- 
duty  trucks  4. 

This  section  applies  to  2001  and  later 
model  year  light-duty  truck  4's  fueled 
by  gasoline,  diesel,  methanol,  natural 


gas  and  liquefied  petroleum  gas  fuels 
except  as  noted.  Multi-fueled  vehicles 
shall  comply  with  all  requirements 
established  for  each  consumed  fuel.  For 
methanol  fueled  vehicles,  references  in 
this  section  to  total  hydrocarbons  shall 
mean  total  hydrocarbon  equivalents  and 
references  to  non-methane 
hydrocarbons  shall  mean  non-methane 
hydrocarbon  equivalents. 

(a)  Exhaust  emission  standards.  (1) 
Exhaust  emissions  from  light-duty  truck 
4's  shall  not  exceed  the  following 
standards  at  intermediate  useful  life: 

(i)  [Reserved] 

(ii)  Non-methane  hydrocarbons:  0.39 
grams  per  mile. 

(iii)  Carbon  monoxide:  5.0  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  1.1  grams  per 
mile  except  diesel  fueled  vehicles 
which  have  no  standard. 

(v)  [Reserved] 

(2)  Exhaust  emissions  shall  not 
exceed  the  following  standards  at  full 
useful  life: 

(i)  Total  hydrocarbons:  0.80  grams  per 
mile  except  natural  gas  fuel  which  has 
no  total  hydrocarbon  standard. 

(ii)  Non-methane  hydrocarbons:  0.56 
grams  per  mile. 

(iii)  Carbon  monoxide:  7.3  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  1.53  grams  per 
mile. 

(v)  Particulate  matter:  0.12  grams  per 
mile. 

(b)  [Reserved] 

(c)  Cold  temperature  emission 
standards.  Exhaust  emissions  from 
gasoline-fueled  light-duty  truck  4's  shall 
not  exceed  the  cold  temperatiue  CO 
standard  of  12.5  grams  per  mile  for  an 
intermediate  useful  life  of  50,000  miles. 

(d)  Evaporative  emissions. 
Evaporative  emissions  from  gasoline- 
fueled,  natural  gas-fueled,  liquefied 
petroleum  gas-fueled,  and  methanol- 
fueled  light-duty  truck  4's  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles.  The  spitback 
standard  also  applies  to  newly 
assembled  vehicles. 

(1)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  30  gallons 
or  more  shall  not  exceed  the  following 
standards: 

(i)  For  the  full  three-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diumal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  3.0  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 


(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(2)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nomincil  fuel  tank  capacity  of  less  than 
30  gallons  shall  not  exceed  the 
following  standards: 

(i)  For  the  full  three-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.0  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diumal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Rurming  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(e)  [Reserved] 

(f)  Certification  short  test. 
Certification  short  test  emissions  from 
gasoline-fueled  Otto-cycle  light-duty 
vehicles  and  light-duty  trucks  shall  not 
exceed  the  following  standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane. 

(2)  Carbon  monoxide:  0.5%. 

(g)  Idle  exhaust  emission  standards, 
light-duty  trucks.  Exhaust  emissions  of 
carbon  monoxide  from  gasoline, 
methanol,  natural  gas-  and  liquefied 
petroleum  gas-fueled  light-duty  trucks 
shall  not  exceed  0.50  percent  of  exhaust 
gas  flow  at  curb  idle  for  a  useful  life  of 
11  years  or  120,000  miles,  whichever 
occuirs  first. 

§86.1815-02    Emission  standards  for  light- 
duty  trucks  4. 

This  section  applies  to  2002  and  later 
model  year  light-duty  truck  4's  fueled 
by  gasoline,  diesel,  methanol,  natural 
gas  and  liquefied  petroleum  gas  fuels 
except  as  noted.  Multi-fueled  vehicles 
shall  comply  with  all  requirements 
established  for  each  consumed  fuel.  For 
methanol  fueled  vehicles,  references  in 
this  section  to  total  hydrocarbons  shall 
mean  total  hydrocarbon  equivalents  and 
references  to  non-methane 
hydrocarbons  shall  mean  non-methane 
hydrocarbon  equivalents. 

(a)  Exhaust  emission  standards.  (1) 
Exhaust  emissions  from  light-duty  truck 
4's  shall  not  exceed  the  following 
standards  at  intermediate  useful  life: 

(i)  [Reserved] 

(ii)  Non-methane  hydrocarbons:  0.39 
grams  per  mile. 

(iii)  Carbon  monoxide:  5.0  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  1.1  grams  per 
mile  except  diesel  fueled  vehicles 
which  have  no  standard. 

(v)  [Reserved] 

(2)  Exhaust  emissions  shall  not 
exceed  the  following  standards  at  full 
useful  life: 
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nominal  fuel  tank  capacity  of  30  gallons 
or  more  shall  not  exceed  the  following 
standards: 

(i)  For  the  full  three-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  3.0  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(2)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  less  than 
30  gallons  shall  not  exceed  the 
following  standards: 

(i)  For  the  full  three-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.0  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(e)  [Reserved] 

(f)  Certification  short  test. 
Certification  short  test  emissions  from 
gasoline-fueled  Otto-cycle  light-duty 
vehicles  and  light-duty  trucks  shall  not 
exceed  the  following  standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane. 

(2)  Carbon  monoxide:  0.5%. 

(g)  Idle  exhaust  emission  standards, 
light-duty  trucks.  Exhaust  emissions  of 
carbon  monoxide  from  gasoline, 
methanol,  natural  gas-  and  liquefied 
petroleum  gas-fueled  light-duty  trucks 
shall  not  exceed  0.50  percent  of  exhaust 
gas  flow  at  ciu-b  idle  for  a  useful  life  of 
11  years  or  120,000  miles,  whichever 
occurs  first. 

§  86.1 81 5-04    Emission  standards  for  light- 
duty  trucks  4. 

This  section  applies  to  2004  and  later 
model  year  light-duty  truck  4's  fueled 
by  gasoline,  diesel,  methanol,  natural 
gas  and  liquefied  petroleum  gas  fuels 
except  as  noted.  Multi-fueled  vehicles 
shall  comply  with  all  requirements 
established  for  each  consumed  fuel.  For 
methanol  fueled  vehicles,  references  in 
this  section  to  total  hydrocarbons  shall 
mean  total  hydrocarbon  equivalents  and 
references  to  non-methane 
hydrocarbons  shall  mean  non-methane 
hydrocarbon  equivalents. 

(a)  Exhaust  emission  standards.  (1) 
Exhaust  emissions  light-duty  truck  4's 
shall  not  exceed  the  following  standards 
at  intermediate  useful  life: 


(i)  [Reserved] 

(ii)  Non-methane  hydrocarbons:  0.39 
grams  per  mile. 

(iii)  Carbon  monoxide:  5.0  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  1.1  grams  per 
mile  except  diesel  fueled  vehicles 
which  have  no  standard. 

(v)  [Reserved] 

(2)  Exhaust  emissions  shall  not 
exceed  the  following  standards  at  full 
useful  life: 

(i)  Total  hydrocarbons:  0.80  grams  per 
mile  except  natural  gas  fuel  which  has 
no  total  hydrocarbon  standard. 

(ii)  Non-methane  hydrocarbons:  0.56 
grams  per  mile. 

(iii)  Carbon  monoxide:  7.3  grams  per 
mile. 

(iv)  Oxides  of  nitrogen:  1.53  grams  per 
mile. 

(v)  Particulate  matter:  0.12  grams  per 
mile. 

(b)  Supplemental  exhaust  emissions. 
(1)  Supplemental  exhaust  emissions 
from  light-duty  truck  4's  shall  not 
exceed  the  following  standards  at 
intermediate  useful  life: 

(i)  Non-methane  hydrocarbon  and 
oxides  of  nitrogen  composite:  1.49 
grams  per  mile. 

(ii)  Carbon  monoxide.  Regulated 
vehicles  shall  meet  at  least  one  of  the 
following  two  sets  of  standards: 

(A)  Individual  US06  and  SC03  Air 
Conditioning  compliance.  Comply  with 
both  the  following  standards: 

(1)  4.4  grams  per  mile  on  the  A/C  test, 
not  applicable  to  diesel  fueled  vehicles; 
and 

(2)13.2  grams  per  mile  on  the  US06 
test;  or 

(B)  Composite  Carbon  Monoxide 
Standard:  5.0  grams  per  mile. 

(2)  Supplemental  exhaust  emissions 
from  gasoline-fueled  light-duty  truck  4's 
shall  not  exceed  the  following  standards 
at  full  useful  life: 

(i)  Non-methane  hydrocarbon  and 
oxides  of  nitrogen  composite:  2.09 
grams  per  mile. 

(ii)  Carbon  monoxide.  Regulated 
vehicles  shall  meet  at  least  one  of  the 
following-two  sets  of  standards: 

(A)  Individual  US06  and  SC03  Air 
Conditioning  compliance.  Comply  with 
both  the  following  standards: 

(1)  6.4  grams  per  mile  on  the  A/C  test, 
not  applicable  to  diesel  fueled  vehicles; 
and 

(2)  19.3  grams  per  mile  on  the  US06 
test;  or 

(B)  Composite  Carbon  Monoxide 
Standard:  7.3  grams  per  mile. 

(c)  Cold  temperature  emission 
standards.  Exhaust  emissions  from 
gasoline-fueled  light-duty  truck  4's  shall 
not  exceed  the  cold  temperature  CO 
standard  of  12.5  grams  per  mile  for  an 
intermediate  useful  life  of  50,000  miles. 
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(d)  Evaporative  emissions. 
Evaporative  emissions  from  gasoline- 
fueled,  natural  gas-fueled,  liquefied 
petroleum  gas-fueled,  and  methanol- 
fueled  light-duty  truck  4's  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles.  The  spitback 
standard  also  applies  to  newly 
assembled  vehicles. 

(1)  Hydrocarbons  for  gasoline  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  30  gallons 
or  more  shall  not  exceed  the  following 
standards: 

(i)  For  the  full  three-diurnal  test 
sequence,  diurnal  plus  hot  soak 
measurements:  2.5  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diumal  test 
sequence,  diiunal  plus  hot  soak 
measurements:  3.0  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1 .0  grams 
per  test. 

(2)  Hydrocarbons  for  gasohne  and 
methanol  light-duty  trucks  with  a 
nominal  fuel  tank  capacity  of  less  than 
30  gallons  shall  not  exceed  the 
following  standards: 

(i)  For  the  full  three-diumal  test 
sequence,  diumed  plus  hot  soak 
measiu^ments:  2.0  grams  per  test. 

(ii)  Gasoline  and  methanol  fuel  only. 
For  the  supplemental  two-diumal  test 
sequence,  diurnal  plus  hot  soak 
measiirements:  2.5  grams  per  test. 

(iii)  Gasoline  and  methanol  fuel  only. 
Running  loss  test:  0.05  grams  per  mile. 

(iv)  Gasoline  and  methanol  fuel  only. 
Fuel  dispensing  spitback  test:  1.0  grams 
per  test. 

(e)  Refueling  emissions.  (1)  Refueling 
emissions  from  light-duty  truck  4's  shall 
be  phased  in,  in  accordance  with  the 
schedule  in  table  SOl-5  of  §  1810-01 
not  to  exceed  the  following  emission 
standards: 

(i)  For  gasoline-fueled,  diesel-fueled 
and  methanol-fueled  vehicles:  0.20 
grams  hydrocarbon  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(ii)  For  liquefied  petroleum  gas-fueled 
vehicles:  0.15  grams  hydrocarbon  per 
gallon  (0.04  gram  per  liter)  of  fuel 
dispensed. 

(f)  Certification  short  test. 
Certification  short  test  emissions  from 
gasoline-fueled  Otto-cycle  light-duty 
vehicles  and  light-duty  trucks  shall  not 
exceed  the  following  standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane. 

(2)  Carbon  monoxide:  0.5%. 

(g)  Idle  exhaust  emission  standards, 
light-duty  trucks.  Exhaust  emissions  of 
carbon  monoxide  from  gasoline, 
methanol,  natural  gas-  and  liquefied 


petroleimi  gas-fueled  light-duty  trucks 
shall  not  exceed  0.50  percent  of  exhaust 
gas  flow  at  curb  idle  for  a  useful  life  of 
11  years  or  120,000  miles,  whichever 
occiu-s  first. 

§§86.1816  through  86.1819    [Reserved]. 

§  86. 1 820-01     Durability  group 
determination. 

This  section  applies  to  the  grouping  of 
vehicles  into  diuability  groups. 
Manufactiu-ers  shall  divide  their 
product  line  into  durability  groups 
based  on  the  following  criteria: 

(a)  The  vehicles  covered  by  a 
certification  application  shall  be 
divided  into  groups  of  vehicles  which 
are  expected  to  have  similar  emission 
deterioration  and  emission  component 
durability  characteristics  throughout 
their  useful  life.  Manufacturers  shall  use 
good  engineering  judgment  in  dividing 
their  vehicles  into  durability  groups. 
Such  groups  of  vehicles  are  defined  as 
diu'ability  groups. 

(b)  To  be  included  in  the  same 
durability  group,  vehicles  must  be 
identical  in  all  the  respects  listed  in 
paragraphs  (b)  (1)  through  (7)  of  this 
section: 

(1)  Combustion  cycle  (e.g.,  two  stroke, 
four  stroke.  Otto  cycle,  diesel  cycle). 

(2)  Engine  type  (e.g.,  piston,  rotary, 
tiirbine,  air  cooled  versus  water  cooled). 

(3)  Fuel  used  (e.g.,  gasoline,  diesel, 
methanol,  ethanol,  CNG,  LPG,  flexible 
fuels). 

(4)  Basic  fuel  metering  system  (e.g., 
throttle  body  in)ection,  port  injection 
(including  central  port  injection), 
carburetor,  CNG  mixer  unit). 

(5)  Catalyst  construction  (for  example, 
beads  or  mcmolith). 

(6)  Precious  metal  ctHnpositirai  of  the 
catalyst  by  the  type  of  principal  active 
material(s)  used  (e.g.,  platinum  based 
oxidation  catalyst,  palladium  based 
oxidation  catalyst,  platinum  and 
rhodium  three-way  catalyst,  palladium 
and  rhodiiuB  three  way  catalyst, 
platinvun  and  palladium  and  rhodium 
three  way  catalyst). 

(7)  The  manufectiuer  must  choose  one 
of  the  following  two  criteria: 

(i)  Grouping  statistic: 

(A)  Vehicles  are  grouped  based  upon 

the  value  of  the  grouping  statistic 

determined  using  the  following 

equation: 

GS  =  [(Cat  VoI)/(Disp)]  x  Loading  Rate 

Where: 

GS  =  Grouping  Statistic  used  to  evaluate 
the  range  of  precious  metal  loading 
rates  and  relative  sizing  of  the 
catalysts  compared  to  the  engine 
displacement  that  are  allowable 
within  a  dm^bility  group.  The 
grouping  statistic  shall  be  rounded 


to  a  tenth  of  a  gram/liter,  in 
accordance  with  the  Rounding-Off 
Method  specified  in  ASTM  E29- 
93a,  Standard  Practice  for  Using 
Significant  Digits  in  Test  Data  to 
Determine  Conformance  with 
Specifications  (incorporated  by 
reference,  see  §86.1). 

Cat  Vol  =  Total  volume  of  the  catalyst(s) 
in  liters. 

Disp  =  Displacement  of  the  engine  in 
liters. 

Loading  rate  =  The  mass  of  total 

precious  metal(s)  in  the  catalyst  (or 
the  total  mass  of  all  precious 
metal(s)  of  all  the  catalysts  if  the 
vehicle  is  equipped  with  multiple 
catalysts)  in  grams  divided  by  the 
total  volume  of  the  catalyst(s)  in 
liters. 

(B)  Engine-emission  control  system 
combinations  which  have  a  grouping 
statistic  which  is  either  less  than  25 
percent  of  the  largest  grouping  statistic 
value,  or  less  than  0.2  g/liter  (whichever 
allows  the  greater  coverage  of  the 
diuability  group)  shall  be  grouped  into 
the  same  durability  group. 

(ii)  The  manufactxirer  may  elect  to  use 
another  procedure  which  results  in  at 
least  as  many  durability  groups  as 
required  using  criteria  in  paragraph 
(b)(7)(i)  of  this  section  providing  that 
only  vehicles  with  similar  emission 
deterioration  or  diu^bility  are  combined 
into  a  single  durability  group. 

(c)  Where  vehicles  are  of  a  type  which 
cannot  be  divided  into  durability  groups 
based  on  the  criteria  listed  above  (such 
as  non-catalyst  control  system 
approaches),  the  Administrator  will 
establish  durability  groups  for  those 
vehicles  based  upon  the  featiu^s  most 
related  to  their  exhaust  emission 
deterioration  characteristics. 

(d)  Manufecturers  may  further  divide 
groups  determined  under  paragraph  (b) 
of  this  section  provided  the 
Administrator  is  notified  of  any  such 
changes  prior  to  or  concurrently  with 
the  submission  of  the  application  for 
certification  (preferably  at  an  annual 
preview  meeting  scheduled  before  the 
manufactiuer  begins  certification 
activities  for  the  model  year). 

(e)  Manufactiirers  may  request  the 
Administrator's  approval  to  combine 
vehicles  into  a  single  durability  group 
which  would  normally  not  be  eligible  to 
be  in  a  single  durability  group.  The 
petition  should  provide: 

(1)  Substantial  evidence  that  all  the 
vehicles  in  the  larger  grouping  will  have 
the  same  degree  of  emission 
deterioration; 

(2)  Evidence  of  equivalent  component 
durability  over  the  vehicle's  useful  life; 
and 
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in : 


(3) 
result 
Prograin 
use 
recall 


and 


E  ladence  that  the  groups  will 
sufficient  In-Use  Verification 
data,  appropriate  tracking  in 
clear  liability  for  the  Agency's 

Brogram. 


§86.1831-01     Evaporative/refueling  family 
determfeiation. 

(a)  Tne  gasoline-,  methanol-,  liquefied 
petroleum  gas-,  and  natural  gas-hieled 
light-d  ity  vehicles  and  light-duty  trucks 
describ  ed  in  a  certification  application 
will  be  divided  into  groupings  which 
are  exp  ected  to  have  similar  evaporative 
and/or  refueling  emission 

charad  eristics  (as  applicable) 
througl  lout  their  useful  life.  Each  group 
of  vehicles  with  similar  evaporative 
and/or  refueling  emission 
charad  eristics  shall  be  defined  as  a 
separate  evaporative/refueling  family. 
Manufc  cturers  shall  use  good 
engine<Ting  judgment  to  determine 
evapori  itive/refueling  families. 

(b)  Fi  ir  gasoline-fueled  or  methanol- 
fueled  ight-duty  vehicles  and  light-duty 
trucks  1 0  be  classed  in  the  same 
evapon  itive/refueling  family,  vehicles 
must  b<  I  similar  with  respect  to  the 
items  listed  in  paragraphs  (b)  (1) 
througi  (9)  of  this  section. 

(1)  T;  pe  of  vapor  storage  device  (e.g., 
caniste  ,  air  cleaner,  crankcase). 

(2)  Bi  sic  canister  design. 

(i)  W  )rking  capacity — grams 
adsorption  within  a  10  g.  range. 

(ii)  S;  'Stem  configuration — number  of 
canistei  s  and  method  of  connection  (i.e., 
series,  j  larallel). 

(iii)  C  anister  geometry,  construction 
and  ma  erials. 

(3)  Fuel  system. 

(4)  T;  pe  of  refueling  emission  control 
system-  -non-integrated  or  integrated 
with  thi !  evaporative  control  system. 
Further  if  the  system  is  non-integrated, 
whethe  •  or  not  any  other  evaporative 
emissio  as,  e.g.  diurnal  or  hot  soak 
emissio  as,  are  captured  in  the  same 
storage  device  as  the  refueling 
emissio  is. 

(5)  Fi  Ipipe  seal  mechanism — 
mechaii  ical,  liquid  trap,  other. 

(6)  V<  por  control  system  or  method  of 
control!  ing  vapor  flow  through  the 
vapor  line  to  the  canister  (for  example, 
type  of  valve,  vapor  control  strategy). 

(7)  Pu  rge  control  system  (for  example, 
type  of  valve,  purge  control  strategy). 

(8)  Vgpor  hose  material. 

(9)  Fi  el  tank  material. 

(c)  W  lere  vehicles  are  of  a  type  which 
caimot  »e  divided  into  evaporative/ 
refuelin  i  families  based  on  the  criteria 
listed  al  ove  (such  as  non-canister 
control  system  approaches),  the 
Admini  strator  will  establish  families  for 
those  v<  hides  based  upon  the  features 
most  re  ated  to  their  evaporative  and/or 
refuelin  j  emission  characteristics. 


(d)  Manufacturers  may  further  divide 
families  determined  under  paragraph  (b) 
of  this  section  provided  the 
Administrator  is  notified  of  any  such 
changes  prior  to  or  concurrently  with 
the  submission  of  the  application  for 
certification  (preferably  at  an  armual 
preview  meeting  scheduled  before  the 
manufacturer  begins  certification 
activities  for  the  model  year). 

(e)  Manufacturers  may  petition  the 
Administrator  to  combine  vehicles  into 
a  single  evaporative/refueling  family 
which  would  normally  not  be  eligible  to 
be  in  a  single  evaporative/refueling 
family.  The  petition  should  provide: 

(1)  Substantial  evidence  that  all  the 
vehicles  in  the  larger  grouping  will  have 
the  same  degree  of  evaporative  emission 
deterioration; 

(2)  Evidence  of  equivalent  component 
durability  over  the  vehicle's  useful  life; 
and 

(3)  Evidence  that  the  groups  will 
result  in  sufficient  In-Use  Verification 
Program  data,  appropriate  tracking  in 
use,  and  clear  liability  for  the  Agency's 
recall  program. 


§86.1822-01 
selection. 


Durability  data  vehicle 


(a)  Within  each  durability  group,  the 
vehicle  configuration  which  is  expected 
to  generate  the  highest  level  of  exhaust 
emission  deterioration  on  candidate 
vehicles  in  use,  considering  all 
constituents,  shcill  be  selected  as  the 
durability  data  vehicle  configiu-ation. 
The  manufacturer  will  use  good 
engineering  judgment  in  making  this 
selection. 

(b)  The  manufacturer  may  select, 
using  good  engineering  judgment,  an 
equivalent  or  worst-case  configuration 
in  lieu  of  testing  the  vehicle  selected  in 
paragraph  (a)  of  this  section.  Carryover 
data  satisfying  the  provisions  of 

§  86.1839-01  may  also  be  used  in  lieu 
of  testing  the  configuration  selected  in 
paragraph  (a)  of  this  section. 

§86.1823-01     Durability  demonstration 
procedures  for  exhaust  emissions. 

This  section  applies  to  light-duty 
vehicles,  light-duty  trucks,  and  heavy- 
duty  vehicles  certified  under  the 
provisions  of  §  86.1801-01(c)(l). 
Eligible  small  volume  manufactiuers  or 
small  volume  test  groups  may 
optionally  meet  the  requirements  of 
§§  86.1838-01  and  86.1826-01  in  lieu  of 
the  requirements  of  this  section.  For 
model  years  2001,  2002,  and  2003  all 
manufacturers  may  elect  to  meet  the 
provisions  of  paragraph  (c)(2)  of  this 
section  in  lieu  of  these  requirements. 

(a)  The  manufacturer  shall  propose  a 
durability  program  consisting  of  the 
elements  discussed  in  paragraphs  (a)(1) 


through  (a)(3)  of  this  section  for  advance 
approval  by  the  Administrator.  The 
,  durability  process  shall  be  designed  to 
effectively  predict  the  expected 
deterioration  of  candidate  in-use 
vehicles  over  their  full  and  intermediate 
useful  life  and  shall  be  consistent  with 
good  engineering  judgment.  The 
Administrator  will  approve  the  prograin 
if  he/she  determines  that  it  is  reasonably 
expected  to  meet  these  design 
requirements. 

(1)  Service  accumulation  method,  (i) 
Each  diuability  program  shall  include  a 
service  accumulation  method  designed 
to  effectively  predict  the  deterioration  of 
emissions  in  actual  use  over  the  full  and 
intermediate  useful  life  of  candidate  in- 
use  vehicles. 

(ii)  Manufactmers  may  propose 
service  accumulation  methods  based 
upon  whole-vehicle  full-mileage 
accumulation,  whole  vehicle 
accelerated  mileage  accumulation  (e.g., 
where  40,000  miles  on  a  severe  mileage 
accumulation  cycle  is  equivalent  to 
100,000  miles  of  normal  in-use  driving), 
bench  aging  of  individual  components 
or  systems,  or  other  approaches 
approved  by  the  Administrator. 

(A)  For  whole  vehicle  mileage 
accimiulation  programs,  all  emission 
control  components  and  systems 
(including  both  hardware  and  software) 
must  be  installed  and  operating  for  the 
entire  mileage  accumulation  period. 

(B)  Bench  procedures  shall  simulate 
the  aging  of  components  or  systems  over 
the  applicable  useful  life  and  shall 
simulate  driving  patterns  and  vehicle 
operational  environments  found  in 
actual  use.  For  this  purpose, 
manufactiuers  may  remove  the 
emission-related  components  (and  other 
components),  in  whole  or  in  part,  from 
the  durability  vehicle  itself  and 
deteriorate  them  independently.  Vehicle 
testing  for  the  purpose  of  determining 
deterioration  factors  may  include  the 
testing  of  durability  vehicles  that 
incorporate  such  bench-aged 
components. 

(2)  Vehicle/component  selection 
method.  The  manufacturer  shall 
propose  a  vehicle/component  selection 
method  for  advance  approval  by  the 
Administrator.  The  procedure  for 
selecting  durability  data  vehicles  and 
components  shall  meet  the  requirements 
of  §86.1822-01. 

(3)  Use  of  deterioration  program  to 
determine  compliance  with  the 
standard.  The  manufacturer  shall 
propose  procedures  for  the 
determination  of  compliance  with  the 
standards  for  advance  approval  by  the 
Administrator.  The  calculation  of 
deterioration  factors  and/or  the 
determination  of  vehicle  compliance 
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shall  be  according  to  the  procedures 
approved  in  advance  by  the 
Administrator.  The  Administrator  will 
allow  two  methods  for  using  the  results 
of  the  deterioration  program  to 
determine  compliance  with  the 
standards.  Either  a  deterioration  factor 
(DF)  is  calculated  and  applied  to  the 
emission  data  vehicle  (EDV)  emission 
results  or  aged  components  are  installed 
on  the  EDV  prior  to  emission  testing. 
Other  methods  may  be  approved  by  the 
Administrator  if  they  result  in  an 
effective  prediction  of  intermediate  and 
full  useful  life  emission  levels  on 
candidate  in-use  vehicles. 

(i)  Use  of  Deterioration  factors.  (A) 
Deterioration  factors  are  calculated 
using  all  FTP  emission  test  data 
generated  during  the  diuability  testing 
program  except  as  noted: 

(1)  Multiple  tests  at  a  given  mileage 
point  are  averaged  together  unless  the 
same  number  of  tests  are  conducted  at 
each  mileage  point. 

(2)  Before  and  after  maintenance  test 
results  are  averaged  together. 

(3)  Zero-mile  test  results  are  excluded 
from  the  calculation. 

(4)  When  calculating  intermediate  and 
full  useful  life  deterioration  factors  all 
data  points  should  be  included  in  the 
calculations,  except  that  total 
hydrocarbon  (THC)  test  points  beyond 
the  50.000-mile  (useful  life)  test  point 
shall  not  be  included  in  the 
calculations. 

(5)  A  procediu-e  may  be  employed  to 
identify  and  remove  from  the  DF 
calculation  those  test  results  determined 
to  be  statistical  outliers  providing  that 
the  outlier  procedure  is  consistently 
applied  to  all  vehicles  and  data  points 
and  is  approved  in  advance  by  the 
Adminisfrator. 

(B)  The  deterioration  factor  shall  be 
based  on  a  linear  regression,  or  an  other 
regression  technique  approved  in 
advance  by  the  Administrator.  The 
deterioration  may  be  a  multiplicative  or 
additive  factor.  Separate  factors  will  be 
calculated  for  each  regulated  emission 
constituent  and  for  the  full  and 
intermediate  useful  life  periods  as 
applicable.  Separate  DF's  are  calculated 
for  each  durability  group  except  as 
provided  in  paragraph  (c)  of  this 
section. 

(1)  A  multiplicative  DF  will  be 
calculated  by  taking  the  ratio  of  the  full 
or  intermediate  useful  life  mileage  level, 
as  appropriate  (rounded  to  four  decimal 
places),  divided  by  the  stabilized 
mileage  (reference  §86.1831-01(c),  e.g., 
4000-mile)  level  (rounded  to  four 
decimal  places)  from  the  regression 
ancdysis;  the  result  shall  be  rounded  to 
three-decimal  places  of  accuracy.  The 
rounding  required  in  this  paragraph 


shall  be  conducted  in  accordance  with 
the  Rounding-Off  Method  specified  in 
ASTM  E29-93a,  Standard  Practice  for 
Using  Significant  Digits  in  Test  Data  to 
Determine  Conformance  with 
Specifications  (incorporated  by 
reference,  see  §  86.1).  Calculated  DF 
values  of  less  than  one  shall  be  changed 
to  one  for  the  purposes  of  this 
paragraph. 

(2)  An  additive  DF  will  be  csdculated 
to  be  the  difference  between  the  full  or 
intermediate  useful  life  mileage  level  (as 
appropriate)  minus  the  stabilized 
mileage  (reference  §  86.1831-01(c),  e.g. 
4000-mile)  level  from  the  regression 
analysis.  The  full  useful  life  regressed 
emission  value,  the  stabilized  mileage 
regressed  emission  value,  and  the  DF 
result  shall  be  rounded  to  the  same 
precision  and  using  the  same 
procedures  as  the  raw  emission  results 
according  to  the  provisions  of 
§  86.1837-01.  Calculated  DF  values  of 
less  than  zero  shall  be  changed  to  zero 
for  the  purposes  of  this  paragraph. 

(C)  The  DF  calculated  by  mese 
procedures  will  be  iised  for  determining 
compliance  with  FTP  exhaust  emission 
standards,  SFTP  exhaust  emission 
standards,  and  cold  CO  emission 
standards.  At  the  manufacturer's  option 
and  using  procedures  approved  by  the 
Administrator,  a  separate  DF  may  be 
calculated  exclusively  using  cold  CO 
test  data  to  determine  compliance  with 
cold  CO  emission  standards.  Also  at  the 
manufacturer's  option  and  using 
procedures  approved  by  the 
Administrator,  a  separate  DF  may  be 
calculated  exclusively  using  US06  and/ 
or  air  conditioning  (SC03)  test  data  to 
determine  compliance  with  the  SFTP 
emission  standards. 

(ii)  Installation  of  aged  components 
on  emission  data  vehicles.  For  full  and 
intermediate  useful  life  compliance 
determination,  the  manufactiu^r  may 
elect  to  install  aged  components  on  an 
EDV  rather  than  applying  a 
deterioration  factor.  Different  sets  of 
components  may  be  aged  for  fuU  and 
intermediate  useful  life  periods.  The  list 
of  components  to  be  installed,  the 
techniques  used  to  select  physical  parts 
to  be  aged,  and  the  aging  techniques 
employed  to  age  the  components  must 
be  approved  in  advance  by  the 
Administrator. 

(b)  In  addition  to  the  provisions  of 
paragraph  (a)  of  this  section, 
manufacturers  shall  submit  the 
following  information  when  applying 
for  the  Administrator's  approval  of  a 
durability  program: 

(1)  Analysis  and/or  data 
demonstrating  the  adequacy  of  the 
manufacturer's  durability  processes  to 
effectively  predict  emission  compliance 


for  candidate  in-use  vehicles.  All 
regulated  emission  constituents  and  all 
test  procedures  shall  be  considered  in 
this  analysis.  This  data  and  discussion 
shall  cover  the  breadth  of  the 
manufactvu-er's  product  line  that  will  be 
covered  by  this  durability  procedure. 

(2)  Discussion  of  the  manufacturer's 
in-use  verification  procedures  including 
testing  performed,  vehicle  procurement 
procedures  used,  and  vehicles  rejection 
criteria  used.  Any  questionnaires  used 
or  inspections  performed  should  also  be 
documented  in  the  manufacturer's 
submission.  The  in-use  verification 
program  shall  meet  the  requirements  of 
§§86.1845-01,  86.1846-01  and 
86.1847-01. 

(c)  Carryover  and  canyacross.  (1) 
Manufacturers  may  carry  over  or  carry 
across  mileage  accumulation  data,  aged 
hardware,  or  deterioration  factors 
according  to  the  provisions  of 

§  86.1839-01  using  good  engineering 
judgment. 

(2)  For  the  2001,  2002,  and  2003 
model  years,  the  manufacturer  may 
carry  over  exhaust  emission  DF's 
previously  generated  under  the 
Standard  AMA  Diu-ability  Program 
described  in  §86.094-1 3(c),  the 
Alternate  Service  Accumulation 
Durability  Program  described  in 
§  86.094-1 3(e)  or  the  Standard  Self- 
Approval  Diu-ability  Program  for  light- 
duty  trucks  described  in  §  86.094-1 3(f) 
in  lieu  of  complying  with  the  durability 
provisions  of  paragraph  (a)(1)  of  this 
section. 

(i)  This  provision  is  limited  to  the  use 
of  existing  data  used  for  a  2000  model 
year  or  earlier  certification.  All  new 
exhaust  durability  data  must  be 
generated  according  to  the  provisions  of 
paragraph  (a)(1)  of  this  section. 

(ii)  The  manufactvuer  shall  exercise 
good  engineering  judgment  when 
determining  the  eligibility  to  use 
carryover  exhaust  emission  DF's  and  the 
selection  of  the  vehicle  used  as  the 
source  of  carryover. 

(iii)  Starting  with  the  2004  model 
year,  manufacturers  must  meet  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section. 

(d)  Data  reporting  requirements.  Data 
reporting  requirements  are  contained  in 
§86.1844-01. 

(e)  Emission  component  durability. 
The  manufacturer  shall  use  good 
engineering  judgment  to  determine  that 
all  emission-related  components  are 
designed  to  operate  properly  for  the  full 
useful  life  of  the  vehicles  in  actual  use. 

(f)  In-use  verification.  The  durability 
program  must  meet  the  requirements  of 
§86.1845-01. 

(g)  The  manufacturer  shall  apply  the 
approved  durability  process  to  a 
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durability  group,  including  durability 
groups  in  future  model  years,  if  the 
durabi  ity  process  will  effectively 
predic  {or  alternatively,  overstate)  the 
deteric  ration  of  emissions  in  actual  use 
over  tl  e  full  and  intermediate  useful  life 
of  can(  idate  in-use  vehicles.  The 
manuf  icturer  shall  use  good  engineering 
judgmi  fnt  in  determining  the 
applicability  of  the  durability  program 
to  a  du  -ability  group. 

(1)  T  le  manufacturer  may  make 
modifi  nations  to  an  approved  durability 
proces  I  using  good  engineering 
judgm(  nt  for  the  purpose  of  ensuring 
that  thi !  modified  process  will 

effectii  ely  predict,  (or  alternatively, 
oversta  te)  the  deterioration  of  emissions 
in  actu  il  use  over  the  full  and 
interm  ;diate  useful  life  of  candidate  in- 
use  vel  icles. 

(2)  T  le  manufacturer  shall  notify  the 
Admin  strator  of  its  determination  to 
use  an  ipproved  (or  modified) 
durabi  ity  program  on  particular  test 
groups  and  durability  groups  prior  to 
emissi(  n  data  vehicle  testing  for  the 
affecte(  test  groups  (preferably  at  an 
annual  preview  meeting  scheduled 
before  he  manufacturer  begins 
certific  ition  activities  for  the  model 
year). 

(3)  P  ior  to  certification,  the 
Admin  strator  may  reject  the 
manufj  cturer's  determination  in 
paragra  ph  (g)  of  this  section  if  it  is  not 
made  u  sing  good  engineering  judgment 
or  it  fai  s  to  properly  consider  data 
collect!  d  under  the  provisions  of 
§§86.1  J45-01,  86.1846-01,  and 
86.184:  -01  or  other  information  if  the 
Admin  strator  determines  that  the 
durabil  ity  process  has  not  been  shown 
to  effec  lively  predict  emission  levels  or 
compli  mce  with  the  standards  in  use  on 
candidate  vehicles  for  particular  test 
groups  which  the  manufacturers  plan  to 
cover  V  ith  the  durability  process. 

(h)  T  le  Administrator  may  withdraw 
approv  il  to  use  a  durability  process  or 
require  modifications  to  a  durability 
process  based  on  the  data  collected 
under  «  §86.1845-01.  86.1846-01,  and 
86.1841  -01  or  other  information  if  the 
Admin  strator  determines  that  the 
durabil  ty  processes  have  not  been 
shown  o  accurately  predict  emission 
levels  c  r  compliance  with  the  standards 
in  use  c  n  candidate  vehicles  (provided 
the  ina(  ciuacy  could  result  in  a  lack  of 
complii  ince  with  the  standards  for  a  test 
group  c  jvered  by  this  durability 
process  |.  Such  withdrawals  shall  apply 
to  futur ;  applications  for  certification 
and  to  I  le  portion  of  the  manufacturer's 
produc  line  (or  the  entire  product  line) 
that  the  Administrator  determines  to  be 
affectec .  Prior  to  such  a  withdrawal  the 
Admin  strator  shall  give  the 


manufacturer  a  preliminary  notice  at 
least  60  days  prior  to  the  final  decision. 
During  this  period,  the  manufacturer 
may  submit  technical  discussion, 
statistical  analyses,  additional  data,  or 
other  information  which  is  relevant  to 
the  decision.  The  Administrator  will 
consider  all  information  submitted  by 
the  deadline  before  reaching  a  final 
decision. 

(i)  Any  manufacturer  may  request  a 
hearing  on  the  Administrator's 
withdrawal  of  approval  in  paragraph  (h) 
of  this  section.  'The  request  shall  be  in 
writing  and  shall  include  a  statement 
specifying  the  manufacturer's  objections 
to  the  Administrator's  determinations, 
and  data  in  support  of  such  objection. 
If,  after  review  of  the  request  and 
supporting  data,  the  Administrator  finds 
that  the  request  raises  a  substantial 
factual  issue,  she/he  shall  provide  the 
manufacturer  a  hearing  in  accordance 
with  §  86.1853-01  with  respect  to  such 
issue. 

§86.1824-01     Durability  demonstration 
procedures  for  evaporative  emissions. 

This  section  applies  to  gasoline-, 
methanol-,  liquefied  petroleum  gas-,  and 
natural  gas-fueled  light-duty  vehicles 
and  light-duty  trucks.  The  manufacturer 
shall  determine  a  durability  process  that 
will  predict  the  expected  evaporative 
emission  deterioration  of  candidate  in- 
use  vehicles  over  their  full  useful  life. 
The  manufacturer  shall  use  good 
engineering  judgment  in  determining 
this  process. 

(a)  Service  accumulation  method.  (1) 
The  manufacturer  shall  develop  a 
service  accumulation  method  designed 
to  effectively  predict  the  deterioration  of 
candidate  in-use  vehicles'  evaporative 
emissions  in  actual  use  over  its  full 
useful  life.  The  manufacturer  shall  use 
good  engineering  judgement  in 
developing  this  method. 

(2)  Tne  manufacturers  may  develop  a 
service  accumulation  methods  based 
upon  whole-vehicle  full-mileage 
accumulation,  whole  vehicle  • 

accelerated  mileage  accumulation  (e.g., 
where  40,000  miles  on  a  severe  mileage 
accumulation  cycle  is  equivalent  to 
100,000  miles  of  normal  in-use  driving), 
bench  aging  of  individual  components 
or  systems,  or  other  approaches 
approved  by  the  Administrator. 

(i)  For  whole  vehicle  mileage 
accumulation  programs,  all  emission 
control  components  and  systems 
(including  both  hardware  and  software) 
must  be  installed  and  operating  for  the 
entire  mileage  accumulation  period. 

(ii)  Bench  procedures  shall  simulate 
the  aging  of  components  or  systems  over 
the  applicable  useful  life  and  shall 
simulate  driving  patterns  and  vehicle 


operational  environments  found  in 
actual  use.  For  this  purpose, 
manufacturers  may  remove  the 
emission-related  components  (and  other 
components),  in  whole  or  in  part,  from 
the  durability  vehicle  itself  and 
deteriorate  them  independently.  Vehicle 
testing  for  the  purpose  of  determining 
deterioration  factors  may  include  the 
testing  of  durability  vehicles  that 
incorporate  such  bench-aged 
components. 

(b)  Vehicle/component  selection 
method.  The  manufacturer  shall 
determine  a  vehicle  and  component 
selection  procediue  which  results  in 
representative  test  vehicles  and  reflects 
good  engineering  judgment. 

(c)  The  manufacturer  shall  calculate  a 
deterioration  factor  which  is  applied  to 
the  evaporative  emission  results  of  the 
emission  data  vehicles.  The 
deterioration  factor  shall  be  based  on  a 
linear  regression,  or  an  other  regression 
technique  approved  in  advance  by  the 
Administrator.  The  DF  will  be 
calculated  to  be  the  difference  between 
the  full  life  mileage  evaporative  level 
minus  the  stabilized  mileage  (e.g.,  4000- 
mile)  evaporative  level  from  the 
regression  analysis.  The  DF  and  the  full 
and  stabilized  mileage  emission  levels 
shall  be  rounded  to  two  decimal  places 
of  accuracy  in  accordance  with  the 
Rounding-Off  Method  specified  in 
ASTM  E29-93a.  Standard  Practice  for 
Using  Significant  Digits  in  Test  Data  to 
Determine  Conformance  with 
Specifications  (incorporated  by 
reference,  see  §  86.1(b)(1).  Calculated  DF 
values  of  less  than  zero  shall  be  changed 
to  zero  for  the  purposes  of  this 
paragraph. 

(d)  Emission  component  durability. 
The  manufacturer  shall  use  good 
engineering  judgment  to  determine  that 
all  emission-related  components  are 
designed  to  operate  properly  for  the  full 
useful  life  of  the  vehicles  in  actual  use. 

(e)  In-use  verification.  The  durability 
program  must  meet  the  requirements  of 
§86.1845-01. 

(f)  Information  obtained  under 
§§86.1845-01,  86.1846-01,  86.1847-01 
or  from  other  sources  shall  be  used  by 
the  manufacturer  in  developing  new 
durability  processes  and/or  updating 
existing  durability  processes  using  good 
engineering  judgment. 

§  86.1 825-01     Durability  demonstration 
procedures  for  refueling  emissions. 

This  section  applies  to  light-duty 
vehicles,  light-duty  trucks,  and  heavy- 
duty  vehicles  which  are  certified  under 
light-duty  rules  as  allowed  under  the 
provisions  of  §86.1801-01(c)(l)  which 
are  subject  to  refueling  loss  emission 
compliance.  Refer  to  the  provisions  of 
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§§86.1811,  86.1812,  86.1813,  86.1814, 
and  86.1815  to  determine  applicability 
of  the  refueling  standards  to  different 
classes  of  vehicles  for  various  model 
years.  Diesel  fuel  vehicles  may  qualify 
for  an  exemption  to  the  requirements  of 
this  section  under  the  provisions  of 
§  86.1810.  The  manufacturer  shall 
determine  a  durability  process  that  will 
predict  the  expected  refueling  emission 
deterioration  of  candidate  in-use 
vehicles  over  their  full  useful  life.  The 
manufacturer  shall  use  good  engineering 
judgment  in  determining  this  process. 

(a)  Service  accumulation  method.  (1) 
The  manufacturer  shall  develop  a 
service  accumulation  method  designed 
to  effectively  predict  the  deterioration  of 
candidate  in-use  vehicles'  refueling  loss 
emissions  in  actual  use  over  its  full 
useful  life.  The  manufacturer  shall  use 
good  engineering  judgement  in 
developing  this  method. 

(2)  Tne  manufacturers  may  develop  a 
service  accumulation  methods  based 
upon  whole-vehicle  full-mileage 
accumulation,  whole  vehicle 
accelerated  mileage  accumulation  (e.g., 
where  40,000  miles  on  a  severe  mileage 
accumulation  cycle  is  equivalent  to 
100,000  miles  of  normal  in-use  driving), 
bench  aging  of  individual  components 
or  systems,  or  other  approaches 
approved  by  the  Administrator. 

(i)  For  wliole  vehicle  mileage 
accumulation  programs,  all  emission 
control  components  and  systems 
(including  both  hardware  and  software) 
must  be  installed  and  operating  for  the 
entire  mileage  accumulation  period. 

(ii)  Bench  procedures  shall  simulate 
the  aging  of  components  or  systems  over 
the  applicable  useful  life  and  shall 
simulate  driving  patterns  and  vehicle 
operational  environments  found  in 
actual  use.  For  this  purpose, 
manufacturers  may  remove  the. 
emission-related  components  (and  other 
components),  in  whole  or  in  part,  from 
the  durability  vehicle  itself  and 
deteriorate  them  independently.  Vehicle 
testing  for  the  purpose  of  determining 
deterioration  factors  may  include  the 
testing  of  durability  vehicles  that 
incorporate  such  bench-aged 
components. 

(b)  Vehicle/component  selection 
method.  The  manufactiu-er  shall 
determine  a  vehicle  and  component 
selection  procedure  which  results  in 
representative  test  vehicles  and  reflects 
good  engineering  judgment. 

(c)  The  manufacturer  shall  calculate  a 
deterioration  factor  which  is  applied  to 
the  refueling  emission  results  of  the 
emission  data  vehicles.  The 
deterioration  factor  shall  be  based  on  a 
linear  regression,  or  an  other  regression 
technique  approved  in  advance  by  the 


Administrator.  The  DF  will  be 
calculated  to  be  the  difference  between 
the  full  life  mileage  refueling  loss 
emission  level  minus  the  stabilized 
mileage  (e.g.,  4000-mile)  refueling  loss 
emission  level  from  the  regression 
analysis.  The  DF  and  the  full  and 
stabilized  mileage  emission  levels  shall 
be  rounded  to  two  decimal  places  of 
accuracy  in  accordance  with  the 
Rounding-Off  Method  specified  in 
ASTM  E29-93a,  Standard  Practice  for 
Using  Significant  Digits  in  Test  Data  to 
Determine  Conformance  with 
Specifications  (incorporated  by 
reference,  see  §  86.1(b)(1).  Calculated  DF 
values  of  less  than  zero  shall  be  changed 
to  zero  for  the  purposes  of  this 
paragraph. 

(d)  The  durability  process  described 
in  paragraph  (a)  of  this  section  must  be 
described  in  the  application  for 
certification  under  the  provisions  of 
§86.1844-01. 

(e)  Emission  component  durability. 
The  msmufacturer  shall  use  good 
engineering  judgment  to  determine  that 
all  emission-related  components  are 
designed  to  operate  properly  for  the  full 
useful  life  of  the  vehicles  in  actual  use. 

(f)  In-use  verification.  The  durability 
program  must  meet  the  requirements  of 
§86.1845-01. 

-   (g)  Information  obtained  under 
§§86.1845-01,  86.1846-01,  86.1847-01 
or  from  other  sources  shall  be  used  by 
the  manufacturer  in  developing  new 
durability  processes  and/or  updating 
existing  durability  processes  using  good 
engineering  judgment. 

§  86.1 826-01     Assigned  deterioration 
factors  for  small  volume  manufacturers  and 
small  volume  test  groups. 

(a)  Applicability.  This  program  is  an 
option  available  to  small  volume 
manufacturers  certified  under  the  small 
volume  manufacturer  provisions  of 
§86.1838-01(b)(l)  and  small  volume 
test  groups  certified  under  the  small 
volume  test  group  provisions  of 

§  86.1838-01(b)(2).  Manufacturers  may 
elect  to  use  these  procedures  in  lieu  of 
the  requirements  of  §§86.1823-01, 
86.1824-01,  and  86.1825-01  of  this 
subpart. 

(b)  Determination  of  deterioration 
factors.  No  service  accumulation 
method  or  vehicle/component  selection 
method  is  required.  Deterioration  factors 
for  all  types  of  regulated  emissions  are 
determined  using  the  provisions  in  this 
paragraph.  A  separate  assigned 
deterioration  factor  is  required  for  each 
durability  group.  Manufacturers  shall 
use  good  engineering  judgment  in 
determining  deterioration  factors. 

(1)  Manufacturers  with  aggregated 
sales  of  lf;a.>  than  301  motor  vehicles 


and  motor  vehicle  engines  per  year 
(determined  under  the  provisions  of 
§  86.1838-01(b))  may  use  assigned 
deterioration  factors  that  the 
Administrator  determines  and 
prescribes. 

(i)  The  deterioration  factors  will  be 
the  Administrator's  estimate, 
periodically  updated  and  published  in  a 
guidance  document  or  advisory  circular, 
of  the  70th  percentile  deterioration 
factors  calculated  using  the  industry- 
wide data  base  of  previously  completed 
durability  data  vehicles  or  engines  used 
for  certification. 

(ii)  If  there  is  insufficient 
deterioration  information  to  calculate  an 
appropriate  industry-wide  deterioration 
factor  (for  example:  a  new  engine 
technology  coupled  with  a  proven 
emission  control  system),  the 
Administrator  may,  at  his/her 
discretion,  use  alternative  methods  to 
develop  a  deterioration  factor. 

(2)  Manufacturers  with  aggregated 
sales  from  and  including  301  through 
14,999  motor  vehicles  and  motor 
vehicle  engines  per  year  (determined 
under  the  provisions  of  §  86.1838-01{b)) 
certifying  light-duty  vehicle  or  trucks  on 
vehicles  equipped  with  proven  emission 
control  systems  shall  conform  to  the 
following  provisions: 

(i)  Manufacturers  shall  use  assigned 
deterioration  factors  that  the 
manufacturer  determines  based  on  its 
good  engineering  judgment. 

(A)  The  manufacturer  may  not  use 
deterioration  factors  less  than  either  the 
average  or  70th  percentile  of  all  of  that 
manufacturer's  deterioration  factor  data, 
whichever  is  less.  These  minimum 
deterioration  factors  shall  be  calculated 
according  to  procedures  in  paragraph 
G3)(2)(ii),  of  this  section. 

(B)  If  the  manufacturer  does  not  have 
at  least  two  data  points  to  calculate 
these  manufacturer  specific  average 
deterioration  factors,  then  the 
deterioration  factors  shall  be  no  less 
than  the  EPA  supplied  industry-wide 
deterioration  factors. 

(C)  If  there  is  insufficient 
deterioration  information  to  calculate  an 
appropriate  industry-wide  deterioration 
factor  (for  example,  a  new  engine 
technology  coupled  with  a  proven 
emission  control  system),  the 
Administrator  may,  at  his/her 
discretion,  use  alternative  methods  to 
develop  a  deterioration  factor. 

(ii)  The  manufacturer's  minimum 
deterioration  factors  shall  be  calculated 
using  the  deterioration  factors  fi-om  all 
durability  groups,  within  the  same 
vehicle/engine- fuel  usage  categcrv  (e.g., 
gasoline-fueled  light-duty  vehicle,  etc.) 
previously  certified  to  the  same 
emission  standards. 
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(A)  The  manufacturer  shall  use  only 
deteri  jration  factors  from  durability 
groupi ;  whose  test  groups  were 

usly  certified  by  the  manufacturer 
deterioration  factors  shall  not  be 
ded  in  the  calculation  more  than 
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data  eligible  to  be  grouped  as 
emission  control  system  data 
)  used  in  calculating  similar 
deterioration  factors. 

deterioration  factors  used  in 
calcuU  ting  similar  system  deterioration 

shall  not  be  included  in 
calcul^ing  the  manufacturer's 

deterioration  factors  used  to 
any  of  the  manufacturer's 
remaining  vehicle  systems. 

N  anufacturers  with  aggregated 
tn  301  through  14,999  motor 
and  motor  vehicle  engines  and 
certifying  light-duty  vehicle  exhaust 

from  vehicles  equipped  with 
unprovten  emission  control  systems 
( inform  to  the  following 


Tl  e  manufacturer  shall  use 
deterio  ation  factors  that  the 
manufacturer  determines  from  official 
certificition  durability  data  generated 

vehicles  from  durability  groups 
epreseating  a  minimum  of  25  percent 
manufacturer's  sales  equipped 
emission  control 


ui  proven 


sales  projections  are  to  be 
total  sales  projected  for  each 


group 
The  I 


t6. 
T  le  1 


durability  data  vehicle 
accumulation  and  emission 
to  be  conducted  in  accordance 
1831-01. 

manufacturer  must  develop 
d  sterioration  factors  or  aged 
compor  ents  to  use  on  EDV  testing  by 
generat^g  durability  data  in  accordance 
.1823-01,  86.1824-01,  and/or 
8251-01  on  a  minimum  of  25  percent 
n  anufacturer's  projected  sales 
durability  groups)  that  is 
with  unproven  emission 
systems, 
manufacturer  must  complete 
p  ercent  durability  requirement 
remainder  of  the 
manufa(  iturer's  sales  equipped  with 
unproven  emission  control  systems  is 


Tlie 


certified  using  manufacturer-determined 
assigned  deterioration  factors. 

(c)  Emission  component  durability. 
The  manufacturer  shall  use  good 
engineering  judgment  to  determine  that 
all  emission-related  components  are 
designed  to  operate  properly  for  the 
useful  life  of  the  vehicles  in  actual  use 
(or  alternative  intervals  as  permitted  in 
§86.1805-01). 

§  86.1 827-01     Test  group  determination. 

This  section  applies  to  the  grouping  of 
vehicles  into  test  groups  within  a 
durability  group.  The  vehicles  covered 
by  an  application  within  a  durability 
group  shall  be  divided  into  test  groups 
based  on  the  following  criteria.  The 
manufacturer  shall  use  good  engineering 
judgment  in  grouping  vehicles  into  test 
groups. 

(a)  To  be  included  in  the  same  test 
group,  vehicles  must  be  identical  in  all 
following  respects: 

(1)  Durability  group; 

(2)  Engine  displacement  (within  a 
total  band  width  of  15  percent  of  the 
largest  displacement  or  50  CID, 
whichever  is  larger); 

(3)  Number  of  cylinders  or 
combustion  chambers; 

(4)  Arrangement  of  cylinders  or 
combustion  chambers  (e.g.  in-line,  v- 
shaped); 

(5)  Subject  to  the  same  emission 
standards.  Light-duty  trucks  which  are 
subject  to  the  same  emission  standards 
as  light-duty  vehicles  with  the 
exception  of  the  light-duty  truck  idle  CO 
standard  and/or  total  HC  standard  may 
be  included  in  the  same  test  group. 

(b)  Where  vehicles  are  of  a  type  which 
cannot  be  divided  into  test  groups  based 
on  the  criteria  listed  above  (such  as  non- 
cylinder  engines),  the  Administrator 
will  establish  test  groups  for  those 
vehicles  based  upon  the  features  most 
related  to  their  exhaust  emission 
characteristics. 

(c)  Manufacturers  may  further  divide 
groups  determined  under  paragraph  (a) 
of  this  section  providing  the 
Administrator  is  notified  in  advance  of 
any  such  changes  in  writing. 

(d)  Manufacturers  may  request  the 
Administrator's  approval  to  combine 
vehicles  into  a  single  test  group  which 
would  normally  not  be  eligible  to  be  in 
a  single  test  group.  The  petition  should 
provide:    - 

(1)  Substantial  evidence  that  all  the 
vehicles  in  the  larger  grouping  will  have 
the  similar  levels  of  emissions; 

(2)  Evidence  of  equivalent  component 
durability  over  the  vehicle's  useful  life; 
and 

(3)  Evidence  that  the  groups  will 
result  in  sufficient  in-use  verification 
program  data,  appropriate  tracking  in 


use,  and  clear  liability  for  the  Agency's 
recall  program. 

§86.1828-01     Emission  data  vehicle 
selection. 

(a)  FTP  and  SFTP  testing.  Within  each 
test  group,  the  vehicle  configuration 
shall  be  selected  which  is  expected  to  be 
worst-case  for  exhaust  emission 
compliance  on  candidate  in-use 
vehicles,  considering  all  exhaust 
emission  constituents,  all  exhaust  test 
procedures,  and  the  potential  impact  of 
air  conditioning  on  test  results.  The 
selected  vehicle  will  include  an  air 
conditioning  engine  code  unless  the 
worst-case  vehicle  configuration 
selected  is  not  available  with  air 
conditioning.  This  vehicle  configuration 
will  be  used  as  the  EDV  calibration. 

(b)  Evaporative/Refueling  testing. 
Vehicles  of  each  evaporative/refueling 
family  will  be  divided  into  evaporative/ 
refueling  emission  control  systems. 

(1)  The  vehicle  configuration 
expected  to  exhibit  the  highest 
evaporative  and/ or  refueling  emission 
on  candidate  in-use  vehicles  shall  be 
selected  for  each  evaporative/refueling 
family  and  evaporative  refueling 
emission  system  combination  from 
among  the  corresponding  vehicles 
selected  for  FTP  and  SFTP  testing  under 
paragraph  (a)  of  this  section.  Separate 
vehicles  may  be  selected  to  be  tested  for 
evaporative  and  refueling  testing. 

(2)  Each  test  group  must  be 
represented  by  both  evaporative  and 
refueling  testing  (provided  that  the 
refueling  standards  are  applicable) 
before  it  may  be  certified.  That  required 
testing  may  have  been  conducted  on  a 
vehicle  in  another  test  group  provided 
the  tested  vehicle  is  a  member  of  the 
same  evaporative/refueling  family  and 
evaporative/refueling  emission  system 
combination  and  it  was  selected  for 
testing  in  accordance  with  the 
provisions  of  paragraph  (b)(1)  of  this 
section. 

(3)  For  evaporative/refueling  emission 
testing,  the  vehicle(s)  selected  shall  be 
equipped  with  the  worst-case 
evaporative/refueling  emission 
hardware  available  on  that  vehicle 
considering  such  items  as  canister  size 
and  material,  fuel  tank  size  and 
material,  purge  strategy  and  flow  rates, 
refueling  characteristics,  and  amount  of 
vapor  generation. 

(c)  Cold  CO  testing.  For  cold 
temperature  CO  exhaust  emission 
compliance  for  each  durability  group, 
the  vehicle  expected  to  emit  the  highest 
CO  emissions  at  20  degrees  F  on 
candidate  in-use  vehicles  shall  be 
selected  from  the  test  vehicles  selected 
in  accordance  with  paragraph  (a)  of  this 
section. 
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(d)  Certification  Short  Test  testing. 
For  CST  exhaust  emission  compliance 
for  each  durability  group,  the  vehicle 
expected  to  emit  the  highest  CST 
emissions  on  candidate  in-use  vehicles 
shall  be  selected  from  the  vehicles 
selected  in  accordance  with  paragraph 
(a)  of  this  section.  The  manufactiu-er 
may  elect  to  submit  a  compliance 
statement  in  lieu  of  test  data  under  the 
provisions  of  §  86.1829-01. 

(e)  The  manufacturer  may  select, 
using  good  engineering  judgement,  an 
equivalent  or  worst-case  configuration 
in  lieu  of  testing  the  vehicle  selected  in 
paragraphs  (a)  through  (d)  of  this 
section.  Carryover  data  satisfying  the 
provisions  of  §  86.1839-01  may  also  be 
used  in  lieu  of  testing  the  configuration 
selected  in  paragraphs  (a)  through  (d)  of 
this  section. 

(f)  The  manufacturer  shall  use  good 
engineering  judgment  in  making 
selections  of  vehicles  under  this  section. 

§  86.1 829-01     Durability  and  emission 
testing  requirements;  waivers. 

(a)  Durability  demonstration.  (1)  One 
diuability  demonstration  is  required  for 
each  durability  group. 

(2)  The  configuration  of  the  DDV  is 
determined  according  to  the  provisions 
of  §86.1822-01. 

(3)  The  DDV  shall  be  tested  and 
accumulate  service  mileage  according  to 
the  provisions  of  §§  86.1831-01, 
86.1823-01,  86.1824-01  and  86.1825- 
01.  Small  volume  manufactm^rs  and 
small  volume  test  groups  may 
optionally  meet  the  requirements  of 
§86.1838-01. 

(b)  Emissions  demonstration.  (1)  FTP 
and  SFTP  Exhaust  Testing,  (i)  Testing  at 
low  altitude.  One  EDV  shall  be  tested  in 
each  test  group  for  exhaust  emissions 
using  the  FTP  and  SFTP  test  procedures 
of  subpart  B  of  this  part.  The 
configuration  of  the  EDV  will  be 
determined  imder  the  provisions  of 
§86.1828-01  of  this  subpart. 

(ii)  Testing  at  high  altitude.  For  high- 
altitude  exhaust  emission  compliance 
for  each  test  group,  the  manufacturer 
shall  follow  one  of  the  following  two 
procedures: 

(A)  One  EDV  shall  be  tested  in  each 
test  group  for  exhaust  emissions  using 
the  FTP  test  procedures  of  subpart  B  of 
this  part.  The  configiu^tion  of  the  EDV 
will  be  determined  under  the  provisions 
of  §86.1828-01;  or 

(B)  In  lieu  of  testing  vehicles 
according  to  the  provisions  of  paragraph 
(b)(l)(ii)(A)  of  this  section,  a 
manufactiuer  may  provide  a  statement 
in  its  application  for  certification  that, 
based  on  the  manufactmer's  engineering 
evaluation  of  appropriate  high-altitude 
emission  testing,  all  light-duty  vehicles 


and  light-duty  trucks  comply  with  the 
emission  standards  at  high  altitude, 
(iii)  Data  submittal  waivers.  (A)  In 
lieu  of  testing  a  methanol-fueled  diesel- 
cycle  light  truck  for  particulate 
emissions  a  manufacturer  may  provide 
a  statement  in  its  application  for 
certification  that  such  light  trucks 
comply  with  the  applicable  standards. 
Such  a  statement  shall  be  based  on 
previous  emission  tests,  development 
tests,  or  other  appropriate  information. 

(B)  In  lieu  of  testing  a  gasoline-fueled 
or  methanol-fueled  Otto-cycle 
certification  light-duty  vehicle  or  light- 
duty  trucks  for  particulate  emissions  a 
manufactiu-er  may  provide  a  statement 
in  its  application  for  certification  that 
such  vehicles  comply  with  the 
applicable  standards.  Such  a  statement 
shall  be  based  on  previous  emission 
tests,  development  tests,  or  other 
appropriate  information. 

(C)  A  manufacturer  may  petition  the 
Administrator  for  a  waiver  of  the 
requirement  to  submit  total  hydrocarbon 
emission  data.  If  the  waiver  is  granted, 
then  in  lieu  of  testing  a  certification 
light-duty  vehicle  or  light-duty  truck  for 
total  hydrocarbon  emissions  the 
manufacturer  may  provide  a  statement 
in  its  application  for  certification  that 
such  vehicles  comply  with  the 
applicable  standards.  Such  a  statement 
shall  be  based  on  previous  emission 
tests,  development  tests,  or  other 
appropriate  information. 

(D)  A  manufacturer  may  petition  the 
Administrator  to  waive  the  requirement 
to  measure  particulate  emissions  when 
conducting  Selective  Enforcement  Audit 
testing  of  Otto-cycle  vehicles. 

(2)  Evaporative/Refueling  testing. 
Vehicles  of  each  evaporative/refueling 
family  will  be  divided  into  evaporative/ 
refueling  emission  control  systems. 
Applicability  of  the  refueling  test 
requirements  of  this  paragraph  shall  be 
determined  in  accordance  with  the 
applicability  of  the  refueling  loss 
standards  under  the  provisions  of 
§86.1810. 

(i)  Testing  at  low  altitude.  One  EDV  in 
each  evaporative/refueling  family  and 
evaporative/refueling  emission  control 
system  combination  shall  be  tested  in 
accordance  with  the  evaporative/ 
refueling  test  procediu'e  requirement  of 
subpart  B  of  this  part.  The  configuration 
of  the  EDV  will  be  determined  under  the 
provisions  of  §86.1828-01.  The  EDV 
must  also  be  tested  for  exhaust  emission 
compliance  using  the  FTP  and  SFTP 
procedures  of  subpart  B  of  this  part. 

(ii)  Testing  at  high  altitude.  For  high- 
altitude  evaporative  and/or  refueling 
emission  compliance  for  each 
evaporative/refueling  family,  the 


manufacturer  shall  follow  one  of  the 
following  two  procedures: 

(A)  One  EDV  in  each  evaporative/ 
refueling  family  and  evaporative/ 
refueling  emission  control  system 
combination  shall  be  tested  in 
accordance  with  the  evaporative/ 
refueling  test  procedure  requirement  of 
subpart  B  of  this  part.  The  configuration 
of  the  EDV  will  be  determined  under  the 
provisions  of  §  86.1824-01.  The  EDV 
must  also  be  tested  for  exhaust 
emissions  using  the  FTP  procedures  of 
subpart  B  of  this  part  while  operated  at 
high  altitude;  or 

(B)  In  lieu  of  testing  vehicles 
according  to  the  provisions  of  paragraph 
(b){2)(ii)(A)  of  this  section,  a 
manufacturer  may  provide  a  statement 
in  its  application  for  certification  that, 
based  on  the  manufacturer's  engineering 
evaluation  of  such  high-altitude 
emission  testing  as  the  manufacturer 
deems  appropriate,  all  light-duty 
vehicles  and  light-duty  trucks  comply 
with  the  emission  standards  at  high 
altitude. 

(3)  Cold  CO  Testing.  One  EDV  in  each 
durability  group  shall  be  tested  for  cold 
temperatiue  CO  exhaust  emission 
compliance  in  accordance  with  the  test 
procedures  in  subpart  C  of  this  part  or 
with  alternative  procedures  requested 
by  the  manufacturer  and  approved  in 
advance  by  the  Administrator.  The 
selection  of  which  EDV  and  test  group 
within  the  diu-ability  group  will  be 
tested  for  cold  CO  compliance  will  be 
determined  under  the  provisions  of 
§86.1 828-01  (c). 

(4)  Certification  Short  Test  testing,  (i) 
To  determine  CST  emission  compliance 
for  each  durability  group,  the 
manufactxu-er  shall  follow  one  of  the 
following  two  procedures: 

(A)  One  EDV  in  each  durability  group 
shall  be  tested  in  accordance  with  the 
CST  procedures  set  forth  in  subpart  O 
of  this  part.  The  configuration  of  the 
EDV  will  be  determined  under  the 
provisions  of  §  86.1828-01{d}.  The  EDV 

must  also  be  tested  for  exhaust 

emissions  using  the  FTP  and  SFTP 
procedures  of  subpart  B  of  this  part;  or 

(B)  In  lieu  of  testing  vehicles 
according  to  the  provisions  of 
§86.1829-01(b)(4)(i)(A).  a  manufacturer 
may  provide  a  statement  in  its 
application  for  certification  that,  based 
on  the  manufacturer's  engineering 
evaluation  of  such  CST  testing  as  the 
manufacturer  deems  appropriate,  all 
light-duty  vehicles  and  light-duty  trucks 
comply  with  the  CST  emission 
standards. 

(ii)  For  light-duty  vehicles  and  light- 
duty  trucks,  a  manufactiuer  with  a  test 
group  that  cannot  be  appropriately 
tested  on  all  Certification  Short  Test 
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emiss  on  test  procedures  described  in 
§  86.1 139  may  request  an  exemption,  as 
descri  oed  in  §  86.1427(d).  from  the 
inapp  -opriate  test(s)  for  purposes  of 
demonstrating  compliance  with  the 
Certification  Short  Test  as  described  in 
subpa  1  O  of  this  part. 

(iii)  For  light-duty  vehicles  and  light- 
duty  fucks,  a  manufacturer  with  a  test 
group  that  can  be  appropriately  tested 
on  noi  le  of  the  Certification  Short  Test 
emissi  an  test  procedures  described  in 
§  86.1'  39  may  request  an  alternative 
procec  ure  as  described  in  §  86.1427(d). 
(5)  /  He  CO  Testing.  To  determine  idle 
CO  em  ission  compliance  for  light-duty 
trucks,  the  manufacturer  shall  follow 
one  of  the  following  two  procedures: 
(i)  For  test  groups  containing  light- 
duty  trucks,  each  EDV  shall  be  tested  in 
accord  mce  with  the  idle  CO  testing 
proced  ures  of  subpart  B  of  this  part;  or 

(ii)  111  lieu  of  testing  light  trucks  for 
idle  CO  emissions,  a  manufacturer  may 
provid ;  a  statement  in  its  application 
for  cerl  ification  that,  based  on  the 
manufiicturer's  engineering  evaluation 
of  such  idle  CO  testing  as  5ie 
manufs  cturer  deems  appropriate,  all 
light-doty  trucks  comply  with  the  idle 
CO  em:  ssion  standards. 

(c)  fl;  /ruling  change  testing.  Running 
change' testing  shall  be  conducted  as 
required  under  the  provisions  of 
§86.18|l2-01. 

§  86.1830-01    Accaptanc*  of  vehicles  for 
emissioii  testing. 

(a)  Gfneraj  test  vehicle  requirements. 
(1)  All  ^st  vehicles  shall  be  tested  in  the 
proper  boafigurations  as  specified  in 
§§86.li22-01,  86.1828-01,  or  86.1842- 
01 ,  as  applicable  for  the  type  of  test 
conducted. 

(2)  Components  affecting  emissions 
which  are  used  to  build  test  vehicles 
shall  rijher  be  randomly  selected 
production  parts  or  parts  verified  to  be 
in  the  D^iddle  50  percent  of  the 
toIeranQe  range.  The  manufacturer  will 
determine  which  components  affect 
emissions  using  good  engineering 
judgmeiit. 

(3)  T^  vehicles  must  have  air 
conditioning  installed  and  operational  if 
that  config\iration  is  available  with  air 
conditic  ning.  Optional  equipment  must 
be  insta  led  or  represented  on  test 
vehicles  according  to  the  provisions  of 
§86.1832-01. 

(4)  Test  vehicles  must  receive  proper 
schediil  }d  maintenance  as  established 
by  the  n  lanufacturer  according  to  the 
provisia  as  of  §  86.1834-01(b)  or  (c). 
Unsche<  uled  maintenance  must  be 
approve  d  under  the  provisions  of 

§  86.183  t-Ol(d). 


(5)  Vehicle  mileage  shall  be 
accumulated  in  accordance  with 
§86.1831-01. 

(6)  The  road  load  forces  and 
equivalent  test  weight  used  during 
testing  will  be  determined  according  to 
the  provisions  of  §  86.129-00. 

(7)  Test  vehicles  shall  have  the 
appropriate  emission  testing  hardware 
installed  (e.g.,  exhaust  pipe  testing 
flange,  fuel  tank  drain,  access  ports  to 
evaporative  canisters,  and  fuel  tank  heat 
blanket)  and  shall  have  tires  with 
appropriate  tire  wear. 

(b)  Special  provisions  for  durability 
data  vehicles.  (1)  For  DDVs.  the  mileage 
at  all  test  points  shall  be  within  250 
miles  of  the  scheduled  mileage  point  as 
required  imder  §  86.1823-01(b). 
Manufacturers  may  exceed  the  250  mile 
upper  limit  if  there  are  logistical  reasons 
for  the  deviation  and  the  manufactiirer 
determines  that  the  deviation  will  not 
affect  the  representativeness  of  the 
durability  demonstration. 

(2)  For  DDVs,  except  as  allowed 
imder  the  bench  testing  provisions  of 
§86.1823-01,  all  emission-related 
hardware  and  software  must  be  installed 
and  operational  during  all  mileage 
accumulation  after  the  5000-mile  test 
point. 

(3)  DDVs  may  be  reconfigured  before 
the  5000-mile  test  point  providing  that 
the  representativeness  of  the  emission 
results  will  not  be  affected. 
Manufactiirers  shall  use  good 
engineering  judgment  in  making  such 
determinations. 

(c)  Special  provisions  for  emission 
data  vehicles.  (1)  AH  EDVs  shall  have 
at  least  the  minimum  number  of  miles 
accumulated  to  achieve  stabilized 
emission  results  according  to  the 
provisions  of  §  86.1831-01(c)(4}. 

(2)  Within  a  durability  group,  the 
manufacturer  may  alter  any  emission 
data  vehicle  (or  other  vehicles  such  as 
ciirrent  or  previous  model  year  emission 
data  vehicles,  running  change  vehicles, 
fuel  economy  data  vehicles,  and 
development  vehicles)  in  lieu  of 
building  a  new  test  vehicle  providing 
that  the  modification  will  not  impact 
the  representativeness  of  the  vehicle's 
test  resiilts.  Manufacturers  shall  use 
good  engineering  judgment  in  making 
such  determinations.  Development 
vehicles  which  were  used  to  develop 
the  calibration  selected  for  emission 
data  testing  may  not  be  used  as  the  EDV 
for  that  configiuation.  Vehicles  from 
outside  the  durability  group  may  be 
altered  with  advance  approval  of  the 
Administrator. 

(3)  Components  used  to  reconfigure 
EDVs  under  the  provisions  of  paragraph 
(c)(2)  of  this  section  shall  be 
appropriately  aged  if  necessary  to 


achieve  representative  emission  results. 
Manufacturers  shall  determine  the  need 
for  component  aging  and  the  type  and 
amount  of  aging  required  using  good 
engineering  judgment. 

(4)  Bench-aged  hardware  may  be 
installed  on  an  EDV  for  emission  testing 
as  a  method  of  determining  certification 
levels  (projected  emission  levels  at  full 
or  intermediate  useful  life)  using  bench 
aging  procedures  approved  under  the 
provisions  of  §86.1823-01. 

§86.1831-01    Mileage  accumulation 
requirements  for  test  vehicles. 

(a)  Durability  Data  Vehicles.  (1)  The 
memufacturer  shall  accumulate  mileage 
on  DDVs  using  the  procedures  which 
have  been  approved  under  the 
provisions  of  §  86.1823-01(a)(l). 

(2)  All  tests  required  by  this  subpart 
on  durability  data  vehicles  shall  be 
conducted  within  250  miles  of  each  of 
the  nominal  test  point  mileage.  This 
+/-250  mile  test  point  mileage  tolerance 
may  be  modified  with  the  advance 
approval  of  the  Administrator  if  the 
basis  for  the  written  request  is  to 
prevent  an  interruption  of  diu^bility 
mileage  accumulation  due  to  test 
scheduling  conflicts  for  weekends, 
holidays,  or  other  similar 
circumstances. 

(b)  Emission  data  vehicles  and 
running  change  vehicles.  (1)  The 
standard  method  of  service 
accumulation  for  emission  data  vehicles 
and  nmning  change  vehicles  shall  be 
mileage  accumulation  using  the 
Durability  Driving  Schedule  as  specified 
in  Appendix  IV  to  this  part. 

(2)  TTie  manufacturer  may  use  an 
alternative  mileage  accumulation 
method  providing  the  form  and  extent 
of  the  service  accumulation  represents 
normal  driving  patterns  for  that  vehicle, 
the  method  is  consistent  with  good 
engineering  judgment,  and  the  method 
is  described  in  the  application  for 
certification. 

(3)  Except  with  the  advance  approval 
of  the  Administrator,  all  vehicles  will 
accumulate  mileage  at  a  measured  curb 
weight  which  is  within  100  poimds  of 
the  estimated  curb  weight.  If  the  loaded 
vehicle  weight  is  within  100  pounds  of 
being  included  in  the  next  higher  inertia 
weight  class  as  specified  in  §86.129,  the 
manufacturer  may  elect  to  conduct  the 
respective  emission  tests  at  higher 
loaded  vehicle  weight. 

(c)  The  manufactiurer  shall  determine 
the  mileage  at  which  the  emission 
control  system  and  engine  combination 
is  stabihzed  for  emission-data  testing. 
The  manufactiirer  shall  provide  to  the 
Administrator  if  requested,  a  record  of 
the  analysis  used  in  making  this 
determination.  The  manufacturer  may 
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elect  to  accumulate  2,000  miles  (3,219 
kilometers)  or  more  on  each  test  vehicle 
without  making  a  determination.  The 
manufacturer  must  accumulate  a 
minimum  of  1,000  miles  (1,608 
kilometers)  on  each  emission  data 
vehicle. 

(d)  All  test  vehicle  mileage  must  be 
accurately  determined,  recorded,  and 
reported  to  the  Administrator  upon 
request. 

§  86.1 832-01     Optional  equipment  and  air 
conditioning  for  test  vehicles. 

For  test  vehicles  selected  under 
§§86.1822-01  and  86.1828-01: 

(a)(1)  Where  it  is  expected  that  more 
than  33  percent  of  a  car  line,  within  a 
test  group,  will  be  equipped  with -an 
item  (whether  that  item  is  standard 
equipment  or  an  option),  the  full 
estimated  weight  of  that  item  must  be 
included  in  the  curb  weight 
computation  for  each  vehicle  available 
with  that  item  in  that  car  line,  within 
that  test  group. 

(2)  Where  it  is  expected  that  33 
percent  or  less  of  the  car  line,  within  a 
test  group,  will  be  equipped  with  an 
item  (whether  that  item  is  standard 
equipment  or  an  option),  no  weight  for 
that  item  will  be  added  in  computing 
the  cvub  weight  for  any  vehicle  in  that 
car  line,  within  that  test  group,  unless 
that  item  is  standard  equipment  on  the 
vehicle. 

(3)  In  the  case  of  mutually  exclusive 
options,  only  the  weight  of  the  heavier 
option  will  be  added  in  computing  the 
curb  weight. 

(4)  Optional  equipment  weighing  less 
than  three  pounds  per  item  need  not  be 
considered. 

(b)(1)  Where  it  is  expected  that  more 
than  33  percent  of  a  car  line,  within  a 
test  group,  will  be  equipped  with  an 
item  (whether  that  item  is  standard 
equipment  or  an  option)  that  can 
reasonably  be  expected  to  influence 
emissions,  then  such  items  must 
actually  be  installed  (unless  excluded 
under  paragraph  (b)(2)  of  this  section) 
on  all  emission  data  and  durability  data 
vehicles  of  that  car  line,  within  that  test 
group,  on  which  the  items  are  intended 
to  be  offered  in  production.  Items  that 
can  reasonably  be  expected  to  influence 
emissions  include,  but  are  not  limited 
to:  air  conditioning,  power  steering,  and 
power  brakes. 

(2)  If  the  manufacturer  determines  by 
test  data  or  engineering  evaluation  that 
the  actual  installation  of  the  optional 
equipment  required  by  paragraph  (b)(1) 
of  this  section  does  not  affect  the 
emissions  or  fuel  economy  values,  the 
optional  equipment  need  not  be 
installed  on  the  test  vehicle. 


(3)  The  weight  of  the  options  must  be 
included  in  the  design  curb  weight  and 
must  also  be  represented  in  the  weight 
of  the  test  vehicles. 

(4)  The  engineering  evaluation, 
including  any  test  data,  used  to  support 
the  deletion  of  optional  equipment  from 
test  vehicles,  shall  be  maintained  by  the 
manufacturer  and  be  made  available  to 
the  Agency  upon  request  by  the 
Administrator  within  15  business  days. 

(c)  Except  for  air  conditioning,  where 
it  is  expected  that  33  percent  or  less  of 
a  car  line,  within  a  test  group,  will  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an 
option)  that  can  reasonably  be  expected 
to  influence  emissions,  that  item  may 
not  be  installed  on  any  emission  data 
vehicle  or  diu-ability  data  vehicle  of  that 
car  line  within  that  test  group,  luiless 
that  item  is  standard  equipment  on  that 
vehicle  or  specifically  required  by  the 
Administrator. 

(d)  Air  conditioning  must  be  installed 
and  operational  on  any  emission  data 
vehicle  of  any  vehicle  configiiration  that 
is  projected  to  be  available  with  air 
conditioning  regardless  of  the  rate  of 
installation  of  air  conditioning  within 
the  car  line.  Paragraphs  (a)  through  (c) 
of  this  section  will  be  used  to  determine 
whether  the  weight  of  the  air 
conditioner  will  be  included  in  the 
equivalent  test  weight  calculations  for 
emission  testing. 

§86.1833-01     Adjustable  parameters. 

(a)  At  the  time  that  emission  data 
vehicles  are  selected  for  the  test  fleet,  a 
determination  shall  be  made  of  those 
vehicle  or  engine  parameters  which  will 
be  subject  to  adjustment  for 
certification.  Selective  Enforcement 
Audit  and  Production  Compliance 
Audit  testing,  the  adequacy  of  the 
limits,  stops,  seals,  or  other  means  used 
to  inhibit  adjustment,  and  the  resulting 
physically  adjustable  ranges  for  each 
such  parameter.  The  manufacturer  shall 
use  good  engineering  judgment  in 
making  such  determinations  and  shall 
notify  the  Administrator  of  its 
determinations  prior  to  emission  data 
vehicle  testing  for  the  affected  test 
groups  (preferably  at  an  annual  preview 
meeting  scheduled  before  the 
manufacturer  begins  certification 
activities  for  the  model  year). 

(1)  Determining  parameters  subject  to 
adjustment. 

(i)  The  following  parameters  may  be 
subject  to  adjustment:  the  idle  fuel-air 
mixture  parameter  on  Otto-cycle 
vehicles;  the  choke  valve  action 
parameter(s)  on  carbureted.  Otto-cycle 
vehicles  (or  engines);  or  any  parameter 
on  any  vehicle  (Otto-cycle  or  diesel) 
which  is  physically  capable  of  being 


adjusted,  may  significantly  affect 
emissions,  and  was  not  present  on  the 
manufacturer's  vehicles  (or  engines)  in 
the  previous  model  year  in  the  same 
form  and  function. 

(ii)  Any  other  parameters  on  any 
vehicle  or  engine  which  are  physically 
capable  of  being  adjusted  and  which 
may  significantly  affect  emissions  may 
be  determined  to  be  subject  to 
adjustment.  However,  the  Administrator 
may  do  so  only  if  he/she  has  previously 
notified  the  manufacturer  that  he/she 
might  do  so  and  has  found,  at  the  time 
he/she  gave  this  notice,  that  the 
intervening  period  would  be  adequate  to 
permit  the  development  and  application 
of  the  requisite  technology,  giving 
appropriate  consideration  to  the  cost  of 
compliance  within  such  period.  In  no 
event  will  this  notification  be  given  later 
than  September  1  of  the  calendar  year 
two  years  prior  to  the  model  year. 

(iii)  In  determining  the  parameters 
subject  to  adjustment,  the  following 
shall  be  taken  into  consideration:  the 
likelihood  that,  for  each  of  the 
parameters  listed  in  paragraphs  (e)(1)  (i) 
and  (ii)  of  this  section,  settings  other 
than  the  manufacturer's  recommended 
setting  will  occur  on  in-use  vehicles  (or 
engines).  In  determining  likelihood, 
such  factors  may  be  considered  as 
information  contained  in  the 
preliminary  application,  surveillance 
information  ft^om  similar  in-use 
vehicles,  the  difficulty  and  cost  of 
gaining  access  to  an  adjustment,  damage 
to  the  vehicle  if  an  attempt  is  made  to 
gain  such  access  and  the  need  to  replace 
parts  following  such  attempt,  and  the 
effect  of  settings  other  than  the 
manufacturer's  recommended  setting  on 
vehicle  performance  characteristics 
including  emission  characteristics. 

(2)(i)  A  parameter  may  be  determined 
to  be  adequately  inaccessible  or  sealed 
if: 

(A)  In  the  case  of  an  idle  mixture 
screw,  the  screw  is  recessed  within  the 
carburetor  casting  and  sealed  with  lead, 
thermosetting  plastic,  or  an  inverted 
elliptical  spacer  or  sheared  off  after 
adjustment  at  the  factory,  and  the 
inaccessibility  is  such  that  the  screw 
cannot  be  accessed  and/or  adjusted  with 
simple  tools  in  one-half  hour  or  for  $20 
(1978  dollars)  or  less; 

(B)  In  the  case  of  a  choke  bimetal 
spring,  the  plate  covering  the  bimetal 
spring  is  riveted  or  welded  in  place,  or 
held  in  place  with  nonreversible  screws; 

(C)  In  the  case  of  a  parameter  which 
may  be  adjusted  by  elongating  or 
bending  adjustable  members  (e.g.,  the 
choke  vacuum  break),  the  elongation  of 
the  adjustable  member  is  limited  by 
design  or,  in  the  case  of  a  bendable 
member,  the  member  is  constructed  of 
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a  mat  srial  which  when  bent  would 
retun  to  its  original  shape  after  the 
force  s  removed  (plastic  or  spring  steel 
mater  als); 

(D)  n  the  case  of  any  parameter,  the 
manu  acturer  demonstrates  that 
adjusi  ing  the  parameter  to  settings  other 
than  t  le  manufacturer's  recommended 
settin] ;  takes  more  than  one-half  hour  or 
costs   lore  than  $20  (1978  dollars). 

(ii)  ^  physical  limit  or  stop  shall  be 
deterr  lined  to  be  an  adequate  restraint 
on  adj  jstability  if: 

(A)  n  the  case  of  a  threaded 
adjust  nent,  the  threads  are  terminated, 
pinnei  1,  or  crimped  so  as  to  prevent 
additi(  )nal  travel  without  breakage  or 
need  f  3r  repairs  which  take  more  than 
one-h<  If  hour  or  cost  more  than  $20 
(1978  lollars): 

(B) '  he  adjustment  is  ineffective  at 
the  en  i  of  the  limits  of  travel  regardless 
of  add  tional  forces  or  torques  applied 
to  the  idjustment: 

(C)  1  he  manufacturer  demonstrates 
that  tri  vel  or  rotation  limits  cannot  be 
exceec  ed  with  the  use  of  simple  and 
inexpensive  tools  (screwdriver,  pliers, 
open-e  id  or  box  wrenches,  etc.)  without 
incurri  ng  significant  and  costly  damage 
to  the  '  ehicle  or  control  system  or 
withot  t  taking  more  than  one-half  hour 
or  cost  ng  more  than  $20  (1978  dollars). 

(iii)  If  manufacturer  service  manuals 
or  bull  (tins  describe  routine  procedures 
for  gaii  ling  access  to  a  parameter  or  for 
removi  ig  or  exceeding  a  physical  limit, 
stop,  sial  or  other  means  used  to  inhibit 
adjustr  lent,  or  if  surveillance  data 
indicat  ?  that  gaining  access,  removing, 
or  exceeding  is  likely,  paragraphs 
(a)(2)(i  and  (ii)  of  this  section  shall  not 
apply  f  )r  that  parameter. 

(iv)  1: 1  determining  the  adequacy  of  a 
physici  1  limit,  stop,  seal,  or  other  means 
used  to  inhibit  adjustment  of  a 
parame  ter  not  covered  by  paragraph 
(a){2)(i)  or  (ii)  of  this  section,  the 
followi  ig  shall  be  considered:  the 
likelihc  od  that  it  will  be  circumvented, 
removed,  or  exceeded  on  in-use 
vehicle ;.  In  determining  likelihood, 
such  fai  :tors  may  be  considered  as,  but 
not  lim  ted  to,  information  contained  in 
the  pre  iminary  application; 
surveill  mce  information  from  similar 
in-use  \lehicles;  the  difficulty  and  cost 
of  circurnventing,  removing,  or 
exceeding  the  limit,  stop,  seal,  or  other 
means;  damage  to  the  vehicle  if  an 
attempt  is  made  to  circumvent,  remove, 
or  exce<  d  it  and  the  need  to  replace 


parts  fo 
effect  o 
seal,  or 


(v)In 


lowing  such  attempt;  and  the 
settings  beyond  the  limit,  stop, 
•  Jther  means  on  vehicle 
perform  ance  characteristics  other  than 
emissio  i  characteristics. 

I  the  case  of  electronic 


compor  ents  on  circuit  boards  (such  as 


onboard  computers)  the  board  is 
covered  with  a  epoxy  resin  which 
inhibits  the  access  to  components  on  the 
board  (commonly  referred  to  as  potting). 

(3)  Two  physically  adjustable  ranges 
shall  be  determined  for  each  parameter 
subject  to  adjustment: 

(i)(A)  In  the  case  of  a  parameter 
determined  to  be  adequately 
inaccessible  or  sealed,  the  following 
may  be  included  within  the  physically 
adjustable  range  applicable  to  testing 
under  this  subpart:  all  settings  within 
the  production  tolerance  associated 
with  the  nominal  setting  for  that 
parameter,  as  specified  by  the 
manufactiu-er  in  the  application  for 
certification  or  other  information;  or 

(B)  In  the  case  of  other  parameters,  all 
settings  within  physical  limits  or  stops 
determined  to  be  adequate  restraints  on 
adjustability  shall  be  included  within 
this  range.  The  production  tolerances  on 
the  location  of  these  limits  or  stops  may 
be  included  when  determining  the 
physically  adjustable  range. 

(ii)(A)  In  the  case  of  a  parameter 
determined  to  be  adequately 
inaccessible  or  sealed,  only  the  actual 
settings  to  which  the  parameter  is 
adjusted  during  production  shall  be 
included  within  the  physically 
adjustable  range  applicable  to  testing 
under  subparts  G  or  K  (Selective 
Enforcement  Audit  and  Production 
Comphance  Audit)  of  this  part;  or 

(B)  In  the  case  of  other  parameters,  all 
settings  within  physical  limits  or  stops 
determined  to  bis  adequate  restraints  on 
adjustability,  as  they  are  actually 
located  on  the  test  vehicle,  shall  be 
included  within  the  range. 

(b)  In  lieu  of  making  the 
determinations  required  in  paragraph  (a) 
of  this  section,  the  manufactiu-er  may 
request  a  determination  be  made  by  the 
Administrator  prior  to  emission  testing. 
In  that  case,  all  the  information 
discussed  in  paragraph  (a)  of  this 
section  shall  be  provided  to  the 
Administrator.  The  Administrator  will 
respond  within  90  days  (excluding  the 
elapsed  time  during  which  additional 
information  requested  by  the 
Administrator  is  being  gathered  by  the 
manufacturer)  following  the  receipt  of 
the  request  for  determination. 

(c)  If  the  Administrator  determines 
that  the  decisions  made  by  the 
manufactiu-er  under  the  provisions  of 
paragraph  (a)  of  this  section  were  not 
made  using  good  engineering  judgment 
the  Administrator  will  overrule  the 
manufacturers'  decisions  and  conduct 
testing  for  Certification,  Selective 
Enforcement  Audit  and/or  Production 
Compliance  Audit  purposes  by 
adjusting  parameters  according  to  his/ 
her  determination  of  those  vehicle  or 


engine  parameters  subject  to 
adjustment,  the  adequacy  of  the  limits, 
stops,  seals,  or  other  means  used  to 
inhibit  adjustment,  and  the  resulting 
physically  adjustable  ranges  for  each 
such  parameter.  Furthermore,  the 
Administrator  may  reject  testing 
performed  by  the  manufacturer  which 
failed  to  follow  his/her  determinations, 
(d)  Within  30  days  following  receipt 
of  notification  of  the  Administrator's 
determinations  made  under  paragraph 
(b)  or  (c)  of  this  section,  the 
manufacturer  may  request  a  hearing  on 
the  Administrator's  determinations.  The 
request  shall  be  in  writing,  signed  by  an 
authorized  representative  of  the 
manufacturer,  and  shall  include  a 
statement  specifying  the  manufacturer's 
objections  to  the  Administrator's 
determinations,  and  data  in  support  of 
such  objections.  If,  after  review  of  the 
request  and  supporting  data,  the 
Administrator  finds  that  the  request 
raises  a  substantial  factual  issue,  he 
shall  provide  the  manufacturer  a 
hearing  in  accordance  with  §86.1853- 
01  with  respect  to  such  issue. 

§86.1834-01     Allowable  maintenance. 

(a)  Maintenance  performed  on 
vehicles,  engines,  subsystems,  or 
components  used  to  determine  exhaust, 
evaporative  or  refueling  emission 
deterioration  factors,  as  appropriate,  is 
classified  as  either  emission-related  or 
non-emission-related  and  each  of  these 
can  be  classified  as  either  scheduled  or 
unscheduled.  Further,  some  emission- 
related  maintenance  is  also  classified  as 
critical  emission-related  maintenance. 

(b)  This  section  specifies  emission- 
related  scheduled  maintenance  for 
purposes  of  obtaining  durability  data 
and  for  inclusion  in  maintenance 
instructions  furnished  to  purchasers  of 
new  motor  vehicles  and  under 
§86.1808-01. 

(1)  All  emission-related  scheduled 
maintenance  for  purposes  of  obtaining 
durability  data  must  occur  at  the  same 
mileage  intervals  (or  equivalent 
intervals  if  engines,  subsystems,  or 
components  are  used)  that  will  be 
specified  in  the  manufactiuer's 
maintenance  instructions  furnished  to 
the  ultimate  purchaser  of  the  motor 
vehicle  or  engine  under  §  86.1808-01. 
This  maintenance  schedule  may  be 
updated  as  necessary  throughout  the 
testing  of  the  vehicle/ engine,  provided 
that  no  maintenance  operation  is 
deleted  from  the  maintenance  schedule 
after  the  operation  has  been  performed 
on  the  test  vehicle  or  engine. 

(2)  Any  emission-related  maintenance 
which  is  performed  on  vehicles, 
engines,  subsystems,  or  components 
must  be  technologically  necessary  to 
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assure  in-use  compliance  with  the 
emission  standards.  Manufacturers  shall 
determine  the  technological  need  for 
maintenance  using  good  engineering 
judgment.  The  Administrator  has 
determined  that  emission-related 
maintenance  at  shorter  intervals  than 
those  outlined  in  paragraphs  (bj(3)  and 
(4)  of  this  section  is  not  technologically 
necessary  to  ensure  in-use  compliance. 
However,  the  Administrator  may 
determine  that  maintenance  even  more 
restrictive  (e.g. ,  longer  intervals)  than 
that  listed  in  paragraphs  (b)(3)  and  (4) 
of  this  section  is  also  not 
technologically  necessary. 

(3)  Emission-related  maintenance  in 
addition  to,  or  at  shorter  intervals  than, 
that  listed  in  paragraphs  (b)(3)(i) 
through  (iv)  of  this  section  will  not  be 
accepted  as  technologically  necessary, 
except  as  provided  in  paragraph  (b)(6)  of 
this  section. 

(i)  The  cleaning  or  replacement  of  • 
light-duty  vehicle  or  li^t-duty  truck 
spark  plugs  shall  occin  at  30,000  miles 
of  use  and  at  30,000-nule  intervals 
thereafter. 

(ii)  The  adjustment,  cleaning,  repair, 
or  replacement  of  the  following  items 
shall  occur  at  50,000  miles  of  use  and 
at  50,000-mile  intervals  thereafter: 

(A)  Positive  crankcase  ventilation 
valve. 

(B)  Emission-related  hoses  and  tubes. 

(C)  Ignition  wires. 

(D)  Idle  mixture. 

(iii)  The  adjustment,  cleaning,  repair, 
or  replacement  of  the  oxygen  sensor 
shall  occur  at  80,000  miles  (or  2,400 
hours)  of  use  and  at  80,000-mile  (or 
2,400-hour)  intervals  thereafter. 

(iv)  The  adjustment,  cleaning,  repair, 
or  replacement  of  the  following  items 
shall  occur  at  100,000  miles  of  use  and 
at  100,000-mile  intervals  thereafter: 

(A)  Catalytic  converter. 

(B)  Air  injection  system  components. 

(C)  Fuel  injectors. 

(D)  Electronic  engine  control  imit  and 
its  associated  sensors  (except  oxygen 
sensor)  and  actuators. 

(E)  Evaporative  and/ or  refueling 
emission  canister(s). 

(F)  Tinbochargers. 

(G)  Ceirburetors. 
(H)  Superchargers. 

(I)  EGR  System  including  all  related 
filters  and  control  valves. 
(J)  Mechanical  fiUpipe  seals. 

(4)  For  diesel-cycle  light-duty  vehicles 
and  light-duty  trucks,  emission-related 
maintenance  in  addition  to,  or  at  shorter 
intervals  than  the  following  will  not  be 
accepted  as  technologically  necessary, 
except  as  provided  in  paragraph  (b)(6)  of 
this  section: 

(i)  The  adjustment,  cleaning,  repair,  or 
replacement  of  the  positive  crankcase 


ventilation  valve  shall  occur  at  50,000 
miles  of  use  and  at  50,000-mile  intervals 
thereafter. 

(ii)  The  adjustment,  cleaning,  repair, 
or  replacement  shall  occur  at  100,000 
miles  of  use  and  at  100,000-mile 
intervals  thereafter  of  the  following 
items: 

(A)  Fuel  injectors. 

(B)  Turbocharger. 

(C)  Electronic  engine  control  imit  and 
its  associated  sensors  and  actuators. 

(D)  Particulate  trap  or  trap-oxidizer 
system  (including  related  components). 

(E)  Exhaust  gas  recirculation  system 
including  all  related  filters  and  control 
valves. 

(F)  Catalytic  converter. 

(G)  Superchargers. 

(5)  Critical  emission-related 
components. 

(i)  The  following  components  are 
defined  as  critical  emission-related 
components: 

(A)  Catalj^c  converter. 

(B)  Air  injection  system  components. 

(C)  Electronic  engine  control  unit  and 
its  associated  sensors  (including  oxygen 
sensor  if  installed)  and  actuators. 

(D)  Exhaust  gas  recirculation  system 
(including  all  related  filters  and  control 
valves). 

(E)  Positive  crankcase  ventilation 
valve. 

(F)  Evaporative  and  refueling 
emission  control  system  components 
(excluding  canister  air  filter). 

(G)  Particulate  trap  or  trap-oxidizer 
system. 

(ii)  All  critical  emission-related 
scheduled  maintenance  must  have  a 
reasonable  likelihood  of  being 
performed  in  use.  The  manufactiuer 
shall  be  required  to  show  the  reasonable 
likelihood  of  such  maintenance  being 
performed  in  use,  and  such  showing 
shall  be  made  prior  to  the  performance 
of  the  maintenance  on  the  durability 
data  vehicle.  Critical  emission-related 
scheduled  maintenance  items  which 
satisfy  one  of  the  conditions  defined  in 
paragraphs  (b)(5)(ii)  (A)  through  (F)  of 
this  section  will  be  accepted  as  having 
a  reasonable  likelihood  of  the 
maintenance  item  being  performed  in 
use. 

(A)  Data  are  presented  which 
establish  for  the  Administrator  a 
connection  between  emissions  and 
vehicle  performance  such  that  as 
emissions  increase  due  to  lack  of 
maintenance,  vehicle  performance  will 
simultaneously  deteriorate  to  a  point 
imacceptable  for  typical  driving. 

(B)  Survey  data  are  submitted  which 
adequately  demonstrate  to  the 
Administrator  that,  at  an  80  percent 
confidence  level,  80  percent  of  such 
engines  already  have  this  critical 


maintenance  item  performed  in  use  at 
the  recommended  interval(s). 

(C)  A  clearly  displayed  visible  signal 
system  approved  by  the  Administrator 
is  installed  to  alert  the  vehicle  driver 
that  maintenance  is  due.  A  signal 
bearing  the  message  "maintenance 
needed"  or  "check  engine,"  or  a  similar 
message  approved  by  the  Administrator, 
shall  be  actuated  at  the  appropriate 
mileage  point  or  by  component  failure. 
This  signal  must  be  continuous  while 
the  engine  is  in  operation  and  not  be 
easily  eliminated  without  performance 
of  the  required  maintenance.  Resetting 
the  signal  shall  be  a  required  step  in  the 
maintenance  operation.  The  method  for 
resetting  the  signal  system  shall  be 
approved  by  the  Administrator. 

U3)  A  manufactiu^r  may  desire  to 
demonstrate  through  a  survey  that  a 
critical  maintenance  item  is  likely  to  be 
performed  without  a  visible  signal  on  a 
maintenance  item  for  which  there  is  no 
prior  in-use  experience  without  the 
signal.  To  that  end,  the  manufactiirer 
may  in  a  given  model  year  market  up  to 
200  randomly  selected  vehicles  per 
critical  emission-related  maintenance 
item  without  such  visible  signals,  and 
monitor  the  performance  of  the  critical 
maintenance  item  by  the  owners  to 
show  compliance  with  paragraph 
(b)(5)(ii)(B)  of  this  section.  This  option 
is  restricted  to  two  consecutive  model 
years  and  may  not  be  repeated  until  any 
previous  survey  has  been  completed.  If 
the  critical  maintenance  involves  more 
than  one  test  group,  the  sample  will  be 
sales  weighted  to  ensiue  that  it  is 
representative  of  all  the  groups  in 
question. 

(E)  The  manufactm^r  provides  the 
maintenance  free  of  charge,  and  clearly 
informs  the  customer  that  the 
maintenance  is  fi^e  in  the  instructions 
provided  under  §  86.1808-01. 

(F)  Any  other  method  which  the 
Administrator  approves  as  establishing 
a  reasonable  likelihood  that  the  critical 
maintenance  will  be  performed  in  use. 

(iii)  Visible  signal  systems  used  imder 
paragraph  (b)(5)(ii)(C)  of  this  section  are 
considered  an  element  of  design  of  the 
emission  control  system.  Therefore, 
disabling,  resetting,  or  otherwise 
rendering  such  signals  inoperative 
without  also  performing  the  indicated 
maintenance  procedure  is  a  prohibited 
act  imder  section  203(a)(3)  of  the  Clean 
Air  Act  (42  U.S.C.  7522(a)(3)). 

(6)  Changes  to  scheduled 
maintenance,  (i)  For  maintenance 
practices  that  existed  prior  to  the  1980 
model  year,  only  the  maintenance  items 
listed  in  paragraphs  (b)(3)  and  (4)  of  this 
section  are  currently  considered  by  EPA 
to  be  emission-related.  The 
Administrator  may,  however,  determine 
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additional  scheduled  maintenance  items 
that  existed  prior  to  the  1980  model  year 
to  be  e  mission-related  by  announcement 
in  a  Fe  deral  Register  Notice.  In  no  event 
may  th  is  notification  occur  later  than 
Septen  iber  1  of  the  calendar  year  two 
years  f  rior  to  the  affected  model  year, 
(ii)  I:i  the  case  of  any  new  scheduled 
mainte  nance,  the  manufacturer  must 
submit  a  request  for  approval  to  the 
Administrator  for  any  maintenance  that 
it  wish  88  to  recommend  to  purchasers 
and  pe  rform  during  durability 
determination.  New  scheduled 
mainte  lance  is  that  maintenance  which 
did  noi  exist  prior  to  the  1980  model 
year,  ii  eluding  that  which  is  a  direct 
result  c  f  the  implementation  of  new 
techno  ogy  not  found  in  production 
prior  tc  the  1980  model  year.  The 
manufs  cturer  must  also  include  its 
recomn  lendations  as  to  the  category 
(i.e.,  emission-related  or  non-emission- 
related,  critical  or  non-critical)  of  the 
subject  maintenance  and.  for  suggested 
emissicn-related  maintenance,  the 
maximi  im  feasible  maintenance 
interva  .  Such  requests  must  include 
detaile(  evidence  supporting  the  need 
for  the  naintenance  requested,  and 
supporl  ing  data  or  other  substantiation 
for  the  1  ecommended  maintenance 
categor  r  and  for  the  interval  suggested 
for  emii  sion-related  maintenance. 
Request  s  for  new  scheduled 
maintenance  must  be  approved  prior  to 
the  introduction  of  the  new 
maintei  lance.  The  Administrator  will 
then  de  iignate  the  maintenance  as 
emissioa-related  or  non-emission- 
related.  For  maintenance  items 
established  as  emission-related,  the 
Adminifctrator  will  further  designate  the 
maintenance  as  critical  if  the 
compor(ent  which  receives  the 
maintenance  is  a  critical  component 
under  pbragraph  (b)(5)  of  this  section. 
For  each  maintenance  item  designated 
as  emission-related,  the  Administrator 
will  also  establish  a  technologically 
necessaiy  maintenance  interval,  based 
on  industry  data  and  any  other 
information  available  to  EPA. 
Designations  of  emission-related 
maintenance  items,  along  with  their 
identifioation  as  critical  or  non-critical, 
and  estaplishment  of  technologically 
necessaify  maintenance  intervals,  will  be 
announc  ed  in  the  Federal  Register. 

(iii)  A  ly  manufacturer  may  request  a 
hearing  )n  the  Administrator's 
determii  lations  in  paragraph  (b)(6)  of 
this  sect  on.  The  request  shall  be  in 
writing  <  md  shall  include  a  statement 
specifyii  ig  the  manufacturer's  objections 
to  the  Administrator's  determinations, 
and  data  in  support  of  such  objections. 
If.  after  i  eview  of  the  request  and 
supportiag  data,  the  Administrator  finds 


that  the  request  raises  a  substantial 
factual  issue,  he  shall  provide  the 
manufacturer  a  hearing  in  accordance 
with  §  86.1853-01  with  respect  to  such 
issue. 

(c)  Non-emission-related  scheduled 
maintenance  which  is  reasonable  and 
technologically  necessary  (e.g..  oil 
change,  oil  filter  change,  fuel  filter 
change,  air  filter  change,  cooling  system 
maintenance,  adjustment  of  idle  speed, 
governor,  engine  bolt  torque,  valve  lash, 
injector  lash,  timing,  adjustment  of  air 
pump  drive  belt  tension,  lubrication  of 
the  exhaust  manifold  heat  control  valve, 
lubrication  of  carburetor  choke  linkage, 
re-torquing  carburetor  mounting  bolts, 
etc.)  may  be  performed  on  durability 
data  vehicles  at  the  least  frequent 
intervals  recommended  by  the 
manufacturer  to  the  ultimate  purchaser, 
(e.g.,  not  at  the  intervals  recommended 
for  severe  service). 

(d)  Unscheduled  maintenance  on 
light-duty  durability  data  vehicles. 

(1)  Unscheduled  maintenance  may  be 
performed  during  the  testing  used  to 
determine  deterioration  factors,  except 
as  provided  in  paragraphs  (d)(2)  and  (3) 
of  this  section,  only  under  the  following 
provisions  defined  in  paragraphs  (d)(1) 
(i)  through  (iii)  of  this  section: 

(i)  A  fuel  injector  or  spark  plug  may 
be  changed  if  a  persistent  misfire  is 
detected. 

(ii)  Readjustment  of  an  Otto-cycle 
vehicle  cold-start  enrichment  system 
may  be  performed  if  there  is  a  problem 
of  stalling. 

(iii)  Readjustment  of  the  engine  idle 
speed  (curb  idle  and  fast  idle)  may  be 
performed  in  addition  to  that  performed 
as  scheduled  maintenance  under 
paragraph  (c)  of  this  section  if  the  idle 
speed  exceeds  the  manufacturer's 
recommended  idle  speed  by  300  rpm  or 
more,  or  if  there  is  a  problem  of  stalling. 

(2)  Any  other  unscheduled  vehicle, 
emission  control  system,  or  fuel  system 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
during  testing  to  determine 
deterioration  factors  shall  be  performed 
(using  good  engineering  judgment)  only 
in  the  following  circumstances: 
(i)  The  part  failure  or  system 
malfunction,  or  the  repair  of  such 
failure  or  malfunction,  does  not  render 
the  vehicle  or  engine  unrepresentative 
of  vehicles  or  engines  in  use  and  does 
not  require  direct  access  to  the 
combustion  chamber,  except  for  spark 
plug,  fuel  injection  component,  or 
removable  prechamber  removal  or 
replacement. 

(ii)  The  need  for  maintenance  or 
repairs  is  indicated  by  an  overt 
indication  of  malfunction  such  as 
persistent  misfiring,  engine  stalling. 


overheating,  fluid  leakage,  loss  of  oil 
pressure,  excessive  fuel  consumption,  or 
excessive  power  loss.  The  Administrator 
shall  be  given  the  opportunity  to  verify 
the  existence  of  an  overt  indication  of 
part  failure  and/or  vehicle/engine 
malfunction  (e.g..  misfiring,  stalling, 
black  smoke),  or  an  activation  of  an 
audible  and/ or  visible  signal,  prior  to 
the  performance  of  any  mainteucmce  to 
which  such  overt  indication  or  signal  is 
relevant  under  the  provisions  of  this 
section. 

(iii)  The  OBD  system  of  a  durability 
data  vehicle  representing  an  test  group 
certifying  fully  to  the  Federal  OBD 
requirements  as  specified  in  §  86.1806- 
01(a)  through  (h)  has  specifically 
detected  the  problem  and  has 
illimiinated  the  malfunction  indicator 
light. 

(3)  Emission  measurement  may  not  be 
used  as  a  means  of  determining  the  need 
fot  unscheduled  maintenance  under 
paragraph  (d)(2)  of  this  section,  except 
under  the  following  conditions: 

(i)  The  Administrator  may  approve 
unscheduled  maintenance  on  durability 
data  vehicles  based  upon  a  significant 
change  in  emission  levels  that  indicates 
a  vehicle  or  engine  malfunction.  In 
these  cases  the  Administrator  may  first 
approve  specific  diagnostic  procedures 
to  identify  the  source  of  the  problem. 
The  Administrator  may  further  approve 
of  specific  corrections  to  the  problem 
after  the  problem  has  been  identified. 
The  Administrator  may  only  approve 
the  corrective  action  after  it  is 
determined  that: 

(A)  The  malfunction  was  caused  by 
nonproduction  build  practices  or  by  a 
previously  undetected  design  problem; 

(B)  The  malfunction  will  not  occiu-  in 
production  vehicles  or  engines  in  use; 
and 

(C)  The  deterioration  factor  generated 
by  the  durability  data  vehicle  or  engine 
will  remain  unaffected  by  the 
malfunction  or  by  the  corrective  action 
(e.g.,  the  malfunction  was  present  for 
only  a  short  period  of  time  before 
detection,  replacement  parts  are 
functionally  representative  of  the  proper 
mileage  or  hours,  etc.). 

(ii)  Following  any  unscheduled 
maintenance  approved  under  paragraph 
(d)(3)(i)  of  this  sectioH.  the  manufacturer 
shall  perform  an  after-maintenance 
emission  test.  If  the  Administrator 
determines  that  the  after-maintenance 
emission  levels  for  any  pollutant 
indicates  that  the  deterioration  factor  is 
no  longer  representative  of  production, 
the  Administrator  may  disqualify  the 
durability  data  vehicle  or  engine. 

(4)  If  a  part  failure  or  system 
malfunction  occurrence  and/or  repair 
has  rendered  the  vehicle/engine 
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unrepresentative  of  vehicles  in  use,  the 
vehicle/engine  shall  not  be  used  for 
determining  deterioration  factors. 

(5)  Repairs  to  vehicle  components  of 
a  durability  data  vehicle  other  than  the 
engine,  emission  control  system,  or  fuel 
system,  shall  be  performed  only  as  a 
result  of  part  failure,  vehicle  system 
malfunction,  or  with  the  advance 
approval  of  the  Administrator. 

(e)  Maintenance  on  emission  data 
vehicles  and  engines.  (1)  Adjustment  of 
engine  idle  speed  on  emission  data 
vehicles  may  be  performed  once  before 
the  low-mileage/low-hour  emission  test 
point.  Any  other  engine,  emission 
control  system,  or  fuel  system 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
on  emission  data  vehicles  shall  be 
performed  only  with  the  advance 
approval  of  the  Administrator. 

(2)  Repairs  to  vehicle  components  of 
an  emission  data  vehicle  other  than  the 
engine,  emission  control  system,  or  fuel 
system,  shall  be  performed  only  as  a 
result  of  part  failure,  vehicle  system 
malfunction,  or  with  the  advance 
approval  of  the  Administrator. 

(f)  Equipment,  instruments,  or  tools 
may  not  be  used  to  identify 
malfunctioning,  maladjusted,  or 
defective  engine  components  unless  the 
same  or  equivalent  equipment, 
instruments,  or  tools  will  be  available  to 
dealerships  and  other  service  outlets 
and: 

(1)  Are  used  in  conjunction  with 
scheduled  maintenance  on  such 
components;  or 

(2)  Are  used  subsequent  to  the 
identification  of  a  vehicle  or  engine 
malfunction,  as  provided  in  paragraph 
{d)(2)  of  this  section  for  durability  data 
vehicles  or  in  paragraph  (e)(1)  of  this 
section  for  emission  data  vehicles:  or 

(3)  Unless  specifically  authorized  by 
the  Administrator. 

(g)  Complete  emission  tests  (see 
§§86.106-96  through  86.145-82)  are 
required,  unless  waived  by  the 
Administrator,  before  and  after 
scheduled  maintenance  approved  for 
durability  data  vehicles.  The 
manufacturer  may  perform  emission 
tests  before  unscheduled  maintenance. 
Complete  emission  tests  are  required 
after  unscheduled  maintenance  which 
may  reasonably  be  expected  to  affect 
emissions.  The  Administrator  may 
waive  the  requirement  to  test  after 
unscheduled  maintenance.  These  test 
data  may  be  submitted  weekly  to  the 
Administrator,  but  shall  be  air  posted  or 
delivered  within  7  days  after 
completion  of  the  tests,  along  with  a 
complete  record  of  all  pertinent 
maintenance,  including  a  preliminary 
engineering  report  of  any  malfunction 


diagnosis  and  the  corrective  action 
taken.  A  complete  engineering  report 
shall  be  delivered  to  the  Administrator 
concurrently  with  the  manufacturer's 
application  for  certification.    ^^ 
(h)  When  air  conditioning  SFTP 
exhaust  emission  tests  are  required,  the 
manufacturer  must  document  that  the 
vehicle's  air  conditioning  system  is 
operating  properly  and  in  a 
representative  condition.  Required  air 
conditioning  system  maintenance  is 
performed  as  unscheduled  maintenance 
and  does  not  require  the  Administrator's 
approval. 

§86.1835-01     Confirmatory  certification 
testing. 

(a)  Testing  by  the  Administrator.  (1) 
The  Administrator  may  require  that  any 
one  or  more  of  the  test  vehicles  be 
submitted  to  the  Agency,  at  such  place 
or  places  as  the  Agency  may  designate, 
for  the  purposes  of  conducting 
emissions  tests.  The  Administrator  may 
specify  that  such  testing  be  conducted  at 
the  manufacturer's  facility,  in  which 
case  instrumentation  and  equipment 
specified  by  the  Administrator  shall  be 
made  available  by  the  manufacturer  for 
test  operations.  Any  testing  conducted 
at  a  manufacturer's  facility  pursuant  to 
this  paragraph  shall  be  scheduled  by  the 
manufacturer  as  promptly  as  possible. 

(i)  The  Administrator  may  adjust  or 
cause  to  be  adjusted  any  adjustable 
parameter  of  an  emission-data  vehicle 
which  the  Administrator  has 
determined  to  be  subject  to  adjustment 
for  certification  testing  in  accordance 
with  §86.1833-01(a)(l).  to  any  setting 
within  the  physically  adjustable  range 
of  that  parameter,  as  determined  by  the 
Administrator  in  accordance  with 
§  86.1833-01(a)(3),  prior  to  the 
performance  of  any  tests  to  determine 
whether  such  vehicle  or  engine 
conforms  to  applicable  emission 
standards,  including  tests  performed  by 
the  manufacturer  under  §  86.1829-01(b). 
However,  if  the  idle  speed  parameter  is 
one  which  the  Administrator  has 
determined  to  be  subject  to  adjustment, 
the  Administrator  shall  not  adjust  it  to 
a  setting  which  causes  a  higher  engine 
idle  speed  than  would  have  been 
possible  within  the  physically 
adjustable  range  of  the  idle  speed 
parameter  on  the  engine  before  it 
accumulated  any  dynamometer  service, 
all  other  parameters  being  identically 
adjusted  for  the  purpose  of  the 
comparison.  The  Administrator,  in 
making  or  specifying  such  adjustments, 
will  consider  the  effect  of  the  deviation 
from  the  manufacturer's  recommended 
setting  on  emissions  performance 
characteristics  as  well  as  the  likelihood 
that  similar  settings  will  occur  on  in-use 


light-duty  vehicles  or  light-duty  trucks. 
In  determining  likelihood,  the 
Administrator  will  consider  factors  such 
as,  but  not  limited  to,  the  effect  of  the 
adjustment  on  vehicle  performance 
characteristics  and  surveillance 
information  from  similar  in-use 
vehicles. 

(ii)  For  those  vehicles  parameters 
which  the  Administrator  has  not 
determined  to  be  subject  to  adjustment 
during  testing  in  accordance  with 
§  86.1833-01(a)(l),  the  vehicle 
presented  to  the  Administrator  for 
testing  shall  be  calibrated  within  the 
production  tolerances  applicable  to  the 
manufacturer's  specifications  to  be 
shown  on  the  vehicle  label  (see 
§  86.1807-01)  as  specified  in  the 
application  for  certification.  If  the 
Administrator  determines  that  a  vehicle 
is  not  within  such  tolerances,  the 
vehicle  will  be  adjusted,  at  the  facility 
designated  by  the  Administrator,  prior 
to  the  test  and  an  engineering  report 
shall  be  submitted  to  the  Administrator 
describing  the  corrective  action  taken. 
Based  on  the  engineering  report,  the 
Administrator  will  determine  if  the 
vehicle  will  be  used  as  an  emission  data 
V  ehicle. 

(2)  If  the  Administrator  determines 
that  the  test  data  developed  on  an 
emission  data  vehicle  under  paragraph 
(a)(1)  of  this  section  would  cause  that 
vehicle  to  fail  under  the  provisions  of 
§86.1841-01.  then  the  following 
procedure  shall  be  observed: 

(i)  The  manufacturer  may  request  a 
retest.  Before  the  retest,  those  vehicle  or 
engine  parameters  which  the 
Administrator  has  not  determined  to  be 
subject  to  adjustment  for  certification 
testing  in  accordance  with  §  86.1833- 
01(a)(1)  may  be  readjusted  to 
manufacturer's  specification,  if  these 
adjustments  were  made  incorrectly  prior 
to  the  first  test.  The  Administrator  may 
adjust  or  cause  to  be  adjusted  any 
parameter  which  the  Administrator  has 
determined  to  be  subject  to  adjustment 
to  any  setting  within  the  physically 
adjustable  range  of  that  parameter,  as 
determined  by  the  Administrator  in 
accordance  with  §  86.1833-01(a)(3). 
Other  maintenance  or  repairs  may  be 
performed  in  accordance  with 
§86.1834-01.  All  work  on  the  vehicle 
shall  be  done  at  such  location  and  under 
such  conditions  as  the  Administrator 
may  prescribe. 

(li)  The  vehicle  will  be  retested  by  the 
Administrator  and  the  results  of  this  test 
shall  comprise  the  official  data  for  the 
emission-data  vehicle. 

(3)  If  sufficient  durability  data  are  not 
available  at  the  time  of  any  emission  test 
conducted  under  paragraph  (a)(1)  of  this 
section  to  enable  the  Administrator  to 
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folio; 

(i) 

previt 

(ii) 


deten  aine  whether  an  emission-data 
vehic  e  would  fail,  the  manufacturer 
may  r  squest  a  retest  in  accordance  with 
the  piovisions  of  paragraph  (a)(2)  of  this 
sectio  a.  If  the  manufacturer  does  not 
promi  )tly  make  such  request,  he  shall  be 
deem^  sd  to  have  waived  the  right  to  a 
retest.  A  request  for  retest  must  be  made 
before  the  manufacturer  removes  the 
vehic,  e  from  the  test  premises. 

(4)  Ketesting  for  fuel  economy  reasons 
i  conducted  under  the  provisions 
[:FR  600.008-01. 
iian  ufacturer-conducted 
natory  testing.  (1)  If  the 
liistrators  determines  not  to 
ct  a  confirmatory  test  under  the 
Ions  of  paragraph  (a)  of  this 
|i.  manufacturers  will  conduct  a 
latory  test  at  their  facility  after 
submitting  the  original  test  data  to  the 
Administrator  whenever  any  of  the 
|ng  conditions  exist: 
le  vehicle  configuration  has 
jsly  failed  an  emission  standard; 
'he  test  exhibits  high  emission 
levels  determined  by  exceeding  a 
percec  tage  of  the  standards  specified  by 
the  Acministrator  for  that  model  year; 

(iii)  The  fuel  economy  value  of  the 
test  as  measured  in  accordance  with  the 
procec  ures  in  40  CFR  Part  600  is  higher 
than  e;  :pected  based  on  procedures 
appro\  ed  by  the  Administrator; 

(iv)  The  fuel  economy  value  as 
measured  in  accordance  with  the 
procedures  in  Part  600  of  this  title,  is 
close  ti )  a  Gas  Guzzler  Tax  threshold 
value  based  on  tolerances  established  by 
the  Ad  ministrator  for  that  model  year; 
or 

(v)  Tpe  fuel  economy  value  as 
measujed  in  accordance  with  the 
procec]  ures  in  Part  600  of  this  title,  is  a 
potent:  al  fuel  economy  leader  for  a  class 
of  vehi  :les  based  on  Administrator 
provid  sd  cut  points  for  that  model  year. 

(2)  If  the  Administrator  selects  the 
vehicle  for  confirmatory  testing  based 
on  the  Manufacturer's  original  test 
results,  the  testing  shall  be  conducted  as 
orderec  by  the  Administrator.  In  this 
case,  tl  e  manufacturer-conducted 
confim  latory  testing  specified  under 
paragre  ph  (b)(1)  of  this  section  would 
not  be  equired. 

(3)  T  le  manufacturer  shall  conduct  a 
retest  o  f  the  FTP  or  highway  test  if  the 
differej  ice  between  the  fuel  economy  of 
the  cor  firmatory  test  and  the  original 
manufacturer's  test  equals  or  exceeds 
three  p  srcent  (or  such  lower  percentage 
to  be  ajiplied  consistently  to  all 
manufacturer  conducted  confirmatory 
testing  IS  requested  by  the  manufacturer 
and  api  iroved  by  the  Administrator). 

(i)  Fc  r  use  in  the  fuel  economy 
prograr  i  described  in  40  CFR  part  600, 
the  maj  lufacturer  may,  in  lieu  of 


conducting  a  retest,  accept  as  official  the 
lower  of  the  original  and  confirmatory 
test  fuel  economy  results. 

(ii)  The  manufacturer  shall  conduct  a 
second  retest  of  the  FTP  or  highway  test 
if  the  fuel  economy  difference  between 
the  second  confirmatory  test  and  the 
original  manufacturer  test  equals  or 
exceeds  three  percent  (or  such  lower 
percentage  as  requested  by  the 
manufacturer  and  approved  by  the 
Administrator)  and  the  fuel  economy 
difference  between  the  second 
confirmatory  test  and  the  first 
confirmatory  test  equals  or  exceeds 
three  percent  (or  such  lower  percentage 
as  requested  by  the  manufacturer  and 
approved  by  the  Administrator).  In  lieu 
of  conducting  a  second  retest.  the 
manufactvuer  may  accept  as  official  (for 
use  in  the  fuel  economy  program)  the 
lowest  of  the  original  test,  the  first 
confirmatory  test,  and  the  second 
confirmatory  test  fuel  economy  results. 

(c)  Official  test  determination.  (1) 
Whenever  the  Administrator  or  the 
manufactxu-er  conducts  a  confirmatory 
test  segment  on  a  test  vehicle,  the 
results  of  that  test  segment,  unless 
subsequently  invalidated  by  the 
Administrator,  shall  comprise  the 
official  data  for  that  test  segment  for  the 
vehicle  at  the  prescribed  test  point  and 
the  manufacturer's  original  test  data  for 
that  test  segment  for  that  prescribed  test 
point  shall  not  be  used  in  determining 
compliance  with  emission  standards. 

(i)  If  the  Administrator  or  the 
manufacturer  conducts  more  than  one 
passing,  valid,  confirmatory  test,  the 
results  from  the  first  passing,  valid 
confirmatory  test  shall  be  considered 
official  and  used  in  determining 
compliance  with  emission  standards. 

(ii)  Official  test  results  for  fuel 
economy  purposes  are  determined  in 
accordance  with  the  provisions  of  40 
CFR  600.008-01. 

(iii)  The  Administrator  may  stop  a  test 
after  any  evaporative  test  segment  and 
use  as  official  data  any  valid  results 
obtained  up  to  that  point  in  the  test,  as 
described  in  subpart  B  of  this  part. 

(2)  Whenever  the  Administrator  or  the 
manufacturer  does  not  conduct  a 
confirmatory  test  on  a  test  vehicle  at  a 
test  point,  the  manufactiu-er's  original 
test  data  will  be  accepted  as  the  official 
data  for  that  point. 

(i)  If  the  Administrator  makes  a 
determination  based  on  testing  under 
paragraph  (a)  of  this  section  (or  other 
appropriate  correlation  test  data),  that 
there  is  a  lack  of  correlation  between  the 
manufacturer's  test  equipment  or 
procedures  and  the  test  equipment  or 
procedures  used  by  the  Administrator, 
no  manufacturer's  test  data  will  be 
accepted  for  purposes  of  certification 


until  the  reasons  for  the  lack  of 
correlation  are  determined  and  the 
validity  of  the  data  is  established  by  the 
manufacturer. 

(ii)  If  the  Administrator  has 
reasonable  basis  to  believe  that  aiiy  test 
data  submitted  by  the  manufacturer  is 
not  accurate  or  has  been  obtained  in 
violation  of  any  provisions  of  this 
subpart,  the  Administrator  may  refuse  to 
accept  that  data  as  the  official  data 
pending  retesting  or  submission  of 
further  information. 

(iii)  If  the  manufacturer  conducts 
more  than  one  test  on  an  emission  data 
vehicle  in  the  same  configuration 
(excluding  confirmatory  tests  run  under 
paragraph  (b)  of  this  section),  the  data 
fi-om  the  last  test  in  that  series  of  tests 
on  that  vehicle,  will  constitute  the 
official  data. 

(d)  Upon  request  of  the  manufacturer, 
the  Administrator  may  issue  a 
conditional  certificate  of  conformity  for 
a  test  group  which  has  not  completed 
the  Administrator  testing  required 
imder  paragraph  (b)  of  this  section. 
Such  a  certificate  will  be  issued  based 
upon  the  condition  that  the 
confirmatory  testing  be  completed  in  an 
expedited  manner  and  that  the  results  of 
the  testing  be  in  compliance  with  all 
standards  and  procedures. 

(1)  If,  based  on  this  testing  or  any 
other  information,  the  Administrator 
later  determines  that  the  vehicles 
included  in  this  test  group  do  not  meet 
the  applicable  standards,  the 
Administrator  will  notify  the 
manufacturer  that  the  certificate  is 
suspended.  The  certificate  may  be 
suspended  in  whole  or  in  part  as 
determined  by  the  Administrator.  Upon 
such  a  notification,  the  manufacturer 
must  immediately  cease  the 
introduction  of  the  affected  vehicles 
into  commerce.  The  manufacturer  may 
request  a  hearing  to  appeal  the 
Administrators  decision  using  the 
provisions  of  §  86.1853-01. 

(2)  Production  of  vehicles  by  a 
manufacturer  under  the  terms  of  this 
paragraph  (d)  will  be  deemed  to  be  a 
consent  to  recall  all  vehicles  in  the  test 
group  which  the  Administrator 
determines  do  not  meet  applicable 
standards,  and  to  cause  such 
nonconformity  to  be  remedied  at  no 
expense  to  the  owner. 

§86.1836-01    Manufacturer-supplied 
production  vehicles  for  testing. 

Any  manufacturer  obtaining 
certification  under  this  subpart  shall 
supply  to  the  Administrator,  upon 
request,  a  reasonable  number  of 
production  vehicles  selected  by  the 
Administrator  which  are  representative 
of  the  engines,  emission  control 
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systems,  fuel  systems,  and  transmission 
offered  and  typical  of  production 
models  available  for  sale  under  the 
certificate.  These  vehicles  shall  be 
supplied  for  testing  at  such  time  and 
place  and  for  such  reasonable  periods  as 
the  Administrator  may  require. 

§  86.1 837-01     Rounding  of  emission 
measurements. 

Unless  otherwise  specified,  the  results 
of  all  emission  tests  shall  be  rounded  to 
the  number  of  places  to  the  right  of  the 
decimal  point  indicated  by  expressing 
the  applicable  emission  standard  of  this 
subpart  to  one  additional  significant 
figure,  in  accordance  with  the 
Rounding-Off  Method  specified  in 
ASTM  E29-93a,  Standard  Practice  for 
Using  Significant  Digits  in  Test  Data  to 
Determine  Conformance  with 
Specifications  (incorporated  by 
reference;  see  §  86.1). 

§86.1838-01     Small  volume  manufacturer 
certification  procedures. 

(a)  The  small-voliune  manufacturers 
certification  procedures  described  in 
paragraphs  (b)  and  (c)  of  this  section  are 
optional.  Small-volume  manufacturers 
may  use  these  optional  procedures  to 
demonstrate  compliance  with  the 
general  standards  and  specific  emission 
requirements  contained  in  this  subpart. 

(b)  Eligibility  requirements.  (1)  Small 
volume  manufacturers,  (i)  The  optional 
small-volume  manufacturers 
certification  procedures  apply  to  light- 
duty  vehicles  and  light-duty  trucks, 
produced  by  manufacturers  with  U.S. 
sales,  including  all  vehicles  and  engines 
imported  under  the  provisions  of  40 
CFR  85.1505  and  85.1509  (for  the  model 
year  in  which  certification  is  sought)  of 
fewer  than  15,000  imits  (light-duty 
vehicles,  light-duty  trucks,  heavy-duty 
vehicles  and  heavy-duty  engines 
combined). 

(ii)  If  the  aggregated  U.S.  sales  of  the 
manufacturer,  as  determined  in 
paragraph  (b)(3)  of  this  section  are  fewer 
than  15,000  units,  the  manufacturer  (or 
each  manufactiu-er  in  the  case  of 
manufacturers  in  an  aggregated 
relationship)  may  certify  imder  the 
provisions  of  paragraph  (c)  of  this 
section. 

(2)  Small  Volume  Test  Groups,  (i)  If 
the  aggregated  U.S.  sales  of  the 
manufacturer,  as  determined  in 
paragraph  (b)(3)  of  this  section  are  equal 
to  or  greater  than  15,000  units,  then  the 
manufacturer  (or  each  manufacturer  in 
the  case  of  manufacturers  in  an 
aggregated  relationship)  will  be  allowed 
to  certify  a  number  of  units  under  the 
small  volume  test  group  certification 
procedures  in  accordance  with  the 


criteria  identified  in  paragraphs  (b)(2)(ii) 
through  (iv)  of  this  section. 

(ii)  If  there  are  no  additional 
manufacturers  in  an  aggregated 
relationship  meeting  the  provisions  of 
paragraph  (b)(3)  of  this  section,  then  the 
manufactiu-er  may  certify  whole  test 
groups  whose  total  aggregated  sales 
(including  heavy-duty  engines)  are  less 
than  15,000  units  using  the  small 
volume  provisions  of  paragraph  (c)  of 
this  section. 

(iii)  If  there  is  an  aggregated 
relationship  with  another  manufacturer 
which  satisfies  the  provisions  of 
paragraph  (b)(3)  of  this  section,  then  the 
following  provisions  shall  apply: 

(A)  If  none  of  the  manufacturers  own 
50  percent  or  more  of  another 
manufacturer  in  the  aggregated 
relationship,  then  each  manufacturer 
may  certify  whole  test  groups  whose 
total  aggregated  sales  (including  heav^'- 
duty  engines)  are  less  than  15,000  units 
using  the  small  volume  provisions  of 
paragraph  (c)  of  this  section. 

(B)  If  any  of  the  manufacturers  own  50 
percent  or  more  of  another  manufacturer 
in  the  aggregated  relationship,  then  the 
limit  of  14.999  units  must  be  shared 
among  the  manufacturers  in  such  a 
relationship.  In  total  for  all  the 
manufacturers  involved  in  such  a 
relationship,  aggregated  sales  (including 
heavy-duty  engines)  of  up  to  14,999 
units  may  be  certified  using  the  small 
volume  provisions  of  paragraph  (c)  of 
this  section.  Only  whole  test  groups 
shall  be  eligible  for  small  volume  status 
under  paragraph  (c)  of  this  section. 

(iv)  In  the  case  of  a  joint  venture 
arrangement  (50/50  owntiership)  between 
two  manufacturers,  each  manufacturer 
retains  its  eligibility  for  14,999  units 
under  the  small-volume  test  group 
certification  procedures,  but  the  joint 
venture  must  draw  its  maximum  14,999 
units  from  the  imits  allocated  to  its 
parent  manufacturers.  Only  whole  test 
groups  shall  be  eligible  for  small  voliune 
status  under  paragraph  (c)  of  this 
section. 

(3)  Sales  Aggregation  for  Related 
Manufacturers.  The  projected  or  actual 
sales  from  different  firms  shall  be 
aggregated  in  the  following  situations: 

(i)  Vehicles  and/or  engines  produced 
by  two  or  more  firms,  one  of  which  is 
10  percent  or  greater  part  owned  by 
another; 

(ii)  Vehicles  and/or  engines  produced 
by  any  two  or  more  firms  if  a  third  party 
has  equity  ovkrnership  of  10  percent  or 
more  in  each  of  the  firms; 

(iii)  Vehicles  and/or  engines  produced 
by  two  or  more  firms  having  a  common 
corporate  officer(s)  who  is  (are) 
responsible  for  the  overall  direction  of 
the  companies; 


(iv)  Vehicles  and/or  engines  imported 
or  distributed  by  all  firms  where  the 
vehicles  and/or  engines  are 
manufactured  by  the  same  entity  and 
the  importer  or  distributor  is  an 
authorized  agent  of  the  entity. 

(c)  Small-volume  manufacturers  and/ 
or  small  volume  test  groups  shall 
demonstrate  compliance  with  the  all 
applicable  sections  of  this  subpart 
except  as  provided  in  paragraphs  (c)(1) 
and  (2)  of  this  section.  Small  volume 
manufacturers  and/or  test  groups  may 
optionally  meet  the  following 
reauirements: 

(1)  Durability  demonstration.  Use  the 
provisions  of  §  86.1826-01  rather  than 
the  requirements  of  §§  86.1823-01, 
86.1824-01,  and/or  86.1825-01. 

(2)  In-Use  Verification  testing.  See 

§  86.1845-01  for  applicability  of  in-use 
verification  testing  to  small  volume 
manufacturers  and  small  volume  test 
groups  except  as  noted  in  this  paragraph 
(c)(2). 

(i)  Small  volume  in-use  verification 
test  vehicles  may  be  procured  from 
customers  or  may  be  owned  by,  or 
under  the  control  of  the  manufacturer, 
provided  that  the  vehicle  has 
accumulated  mileage  in  typical 
operation  on  public  streets  and  has 
received  typical  maintenemce. 

(ii)  In  lieu  of  procuring  small  volume 
in-use  verification  test  vehicles  that 
have  a  minimimi  odometer  reading  of 
50,000  miles,  a  manufacturer  may 
demonstrate  to  the  satisfaction  of  the 
Agency  that,  based  on  owner  survey 
data,  the  average  mileage  accumulated 
after  4  years  for  a  given  test  group  is  less 
than  50,000  miles.  The  Agency  may 
approve  a  lower  minimum  odometer 
reading  based  on  such  data. 

(iii)  The  provision  of  §  86.1845- 
01(c)(2),  which  requires  one  vehicle  of 
each  test  group  during  high  mileage  in- 
use  verification  testing  to  have  a 
minimum  odometer  mileage  of  75%  of 
useful  life,  does  not  apply. 

(iv)  Manufacturers  intending  to  use 
the  provisions  of  paragraphs  (c)(2)(i)  or 
(ii)  of  this  section  shall  submit  to  the 
Agency,  prior  to  the  certification  of  the 
subject  vehicles,  a  plan  detailing  how 
these  provisions  will  be  met. 

§  86.1 839-^1    Carryover  of  certification 
data. 

(a)  In  lieu  of  testing  an  emission-data 
or  durability  vehicle  selected  under 
§86.1822-01,  §86.1828-01,  or 
§  86.1829-01,  and  submitting  data 
therefrom,  a  manufacturer  may  submit 
exhaust  emission  data,  evaporative 
emission  data  and/or  refueling  emission 
data,  as  applicable,  on  a  similar  vehicle 
for  which  certification  has  been 
obtained  or  for  which  all  applicable  data 
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requirifd  under  §86.1845-01  has 
previo  asly  been  submitted.  To  be 
eiigibl  J  for  this  provision,  the 
manuf  ictxirer  must  use  good 
engine  Bring  judgment  and  meet  the 
follow  ng  criteria: 

(1)  li  >  the  case  of  durability  data,  the 
manuf  icturer  must  detennine  that  the 
previo  isly  generated  durability  data 
repres(  tnt  a  worst  case  or  equivalent  rate 
of  deterioration  for  all  applicable 
emissi  )n  constituents  compared  to  the 
configi  Lration  selected  for  durability 
demor  stration. 

(i)  Pi  ior  to  certification,  the 
Admir  istrator  may  require  the 
manuf  icturer  to  provide  data  showing 
that  th  ;  distribution  of  catalyst 
tempei  atures  of  the  selected  durability 
configi  [ration  is  effectively  equivalent  or 
lower  I  ban  the  distribution  of  catalyst 
tempei  atures  of  the  vehicle 
configi  [ration  which  is  the  source  of  the 
previoi  isly  generated  data. 

(ii)  For  Uie  2001,  2002,  and  2003 
model  years  only,  paragraph  (a)(1)  of 
this  se<  lion  does  not  apply  to  the  use  of 
exhaus  t  emission  deterioration  factors 
meetin  5  the  requirements  of  §  86.1823- 
01(c)(2  . 

(2)  14  the  case  of  emission  data,  the 
manuf^ctiu°er  must  determine  that  the 
previof  sly  generated  emissions  data 
represent  a  worst  case  or  equivalent 
level  o|  emissions  for  all  applicable 
emissi(in  constituents  compared  to  the 
configuration  selected  for  emission 
compliBnce  demonstration. 

(b)  III  lieu  of  using  newly  aged 
hardware  on  an  EDV  as  allowed  under 
the  prolvisions  of  §  86.1823-01(a)(3)(ii), 
a  mani^acturer  may  use  similar 
hardw^  aged  for  an  EDV  previously 
submitted,  provided  that  the 
manufacturer  determines  that  the 
previoifsly  aged  hardware  represents  a 
worst  cise  or  equivalent  rate  of 
deterioration  for  all  applicable  emission 
constituents  for  durability 
demonftratioD. 

f86w18«M)1    Spwial  test  procedures. 

(a)  The  Administrator  may,  on  the 
basis  01  written  application  by  a 
manufacturer,  prescribe  test  procedures, 
other  tAan  those  set  forth  in  this  part,  for 
any  lig|jt-duty  vehicle  or  light-duty 
truck  v^hich  the  Administrator 
determines  is  not  susceptible  to 
satisfadtory  testing  by  the  procedures  set 
forth  iii  this  part. 

(b)  If  |the  mauaufacturer  does  not 
submit  la  written  application  for  use  of 
special  test  procedures  but  the 
Administrator  determines  that  a  light- 
duty  vehicle  or  light-duty  truck  is  not 
suscep^ble  to  satisfactory  testing  by  the 
procedi  ues  set  forth  in  this  part,  the 
Admin  strator  shall  notify  the 


manufacturer  in  writing  and  set  forth 
the  reasons  for  such  rejection  in 
accordance  with  the  provisions  of 
§  86.1848(a)(2). 

§86.1841-01    Compliance  with  emission 
standards  for  the  purpose  of  certification. 

(a)  Certification  levels  of  a  test  vehicle 
will  be  calculated  for  each  emission 
constituent  applicable  to  the  test  group 
for  both  full  and  intermediate  useful  Ufe 
as  appropriate. 

(1)  If  the  durability  demonstration 
procedure  approved  by  the 
Administrator  under  the  provisions  of 
§§  86.1823-01,  86.1824-01,  or  86.1825- 
01  requires  a  DF  to  be  calculated,  the  DF 
shall  be  applied  to  the  official  test 
results  determined  in  §86.1 835-01  (c) 
for  each  regulated  emission  constituent 
and  for  full  and  intermediate  useful  life, 
as  appropriate,  using  the  following 
procedures: 

(i)  For  additive  DF's,  die  DF  will  be 
added  to  the  emission  result.  The  sum 
will  be  rounded  to  the  same  level  of 
precision  as  the  standard  for  the 
constituent  at  full  and/or  intermediate 
useful  Ufe,  as  appropriate.  This  rounded 
sum  is  the  certification  level  for  that 
emission  constituent  and  for  that  useful 
life  mileage. 

(ii)  For  multiplicative  DFs,  the  DF 
will  be  multiplied  by  the  emission 
result  for  each  regulated  constituent. 
The  product  will  be  rounded  to  the 
same  level  of  precision  as  the  standard 
for  the  constituent  at  full  and 
intermediate  useful  life,  as  appropriate. 
This  roimded  product  is  the 
certification  level  for  that  emission 
constituent  and  for  that  useful  life 
mileage. 

(iii)  For  the  SFTP  composite  standard 
of  (NMHC+NOx),  the  measured  results 
of  NMHC  and  NOx  must  each  be 
adjusted  by  their  corresponding 
deterioration  factors  before  the 
composite  (NMHC+NOx)  certification 
level  is  calculated. 

(2)  If  the  durability  demonstration 
procedure  approved  by  the 
Administrator  under  the  provisions  of 
§  86.1823-01,  §86.1824-01,  or 

§  86.1825-01.  as  applicable,  requires 
testing  of  the  EDV  with  aged  emission 
components,  the  official  residts  of  that 
testing  determined  under  the  provisions 
of  §  86.1 835-01  (c)  shall  be  rounded  to 
the  same  level  of  precision  as  the 
standard  for  each  regulated  constituent 
at  full  and  intermediate  useful  life,  as 
appropriate.  This  rounded  emission 
value  is  the  certification  level  for  that 
emission  constituent  at  that  useful  life 
mileage. 

(3)  If  the  durability  demonstration 
procedure  approved  by  the 
Administrator  luider  the  provisions  of 


§  86.1823-01  requires  neither  a  DF 
calculation  nor  EDV  testing  with  aged 
hardware,  the  certification  levels  shall 
be  calculated  in  accordance  with  the 
provisions  approved  under  §  86.1823- 
01(a)(3). 

(4)  The  roimding  required  in 
paragraph  (a)  of  this  section  shall  be 
conducted  in  accordance  with  the 
provisions  of  §86.1837-01. 

(b)  To  be  considered  in  compliance 
with  the  standards  for  the  purposes  of 
certification,  the  certification  levels  for 
the  test  vehicle  calculated  in  paragraph 
(a)  of  this  section  shall  be  less  than  or 
equal  to  the  standards  for  all  emission 
constituents  to  which  the  test  group  is 
subject,  at  both  full  and  intermediate 
useful  life  as  appropriate  for  that  test 
group. 

(c)  Every  test  vehicle  of  a  test  group 
must  comply  with  all  applicable 
exhaust  emission  standards  before  that 
test  group  may  be  certified. 

(d)  Every  test  vehicle  of  an 
evaporative/refueling  family  must 
comply  with  all  applicable  evaporative 
and/or  refueling  emission  standards 
before  that  family  may  be  certified. 

§  86.1 842-01    Addition  of  a  vehicle  after 
certification;  and  ctianges  to  a  vehicle 
covered  by  certification. 

(a)  Addition  of  a  car  line  after 
certification.  (1)  If  a  manufacturer 
proposes  to  add  to  its  product  line  a 
new  car  line  of  the  same  test  group  as 
vehicles  previously  certified  but  which 
was  not  described  in  the  application  for 
certification  when  the  test  vehicle{s) 
representing  other  vehicles  of  that 
combination  was  certified,  it  shall  notify 
the  Administrator.  This  notification 
shall  include  a  full  description  of  the 
vehicle  to  be  added. 

(2)  The  manufecturer  shall  perfonn 
such  tests  on  the  test  vehiele(s) 
representing  the  vehicle  to  be  added 
which  would  have  been  required  if  the 
vehicle  had  been  included  in  the 
original  application  for  certification. 

(3)  If,  after  a  review  of  the  test  reports 
and  data  submitted  by  the  manufecturer, 
and  data  derived  from  any  testing 
conducted  under  §  86.1835-01,  the 
Administrator  determines  that  the  test 
vehicle(s)  or  test  engine(s)  meets  all 
applicable  standards,  the  appropriate 
certificate  will  be  am«[ided  accordingly. 
If  the  Administrator  determines  that  thJe 
test  vehicle(s)  does  not  meet  applicable 
standards,  she/he  will  proceed  under 
§86.1850-01. 

(b)  Changes  to  the  configuration  of 
vehicles  covered  by  a  Certificate  of 
Conformity.  (1)  A  manufacturer  will 
notify  the  Administrator  concurrently 
with  (or  in  advance  of)  any  change  or 
addition  in  production  vehicles  which 
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creates  a  new  vehicle  configuration 
within  the  car  lines  covered  in  a 
certified  test  group,  giving  a  full 
description  of  the  change.  Such  a 
change  is  referred  to  as  a  running 
change.  Upon  notification,  the 
manufacturer  may  begin  production  of 
the  running  change  if  the  manufacturer 
determines  that  following  the  change  all 
affected  vehicles  will  still  meet  the 
applicahle  emission  standards. 

Ci)  Such  notification  shall  include  a 
full  description  of  the  addition  or 
change  and  any  supporting 
documentation  the  manufacturer  may 
desire  to  include  to  support  the 
manufacturer's  determination  in 
accordance  with  §86.1844-01. 

(ii)  The  manufacturer's  determination 
that  the  addition  or  change  does  not 
cause  noncompliance  shall  be  based  on 
an  engineering  evaluation  of  the 
addition  or  change  and/or  testing. 

(2)  The  Administrator  may  require 
that  additional  emission  testing  be 
performed  to  support  the  manufacturer's 
determination  submitted  in  paragraph 
{b){l)  of  this  section.  If  additional 
testing  is  required  the  Administrator 
shall  proceed  in  accordance  with 
paragraph  (a)(3)  of  this  section. 
Additional  test  data,  if  requested,  must 
be  provided  within  30  days  of  the 
request  or  the  manufacturer  must 
rescind  the  addition  or  change 
immediately.  The  Administrator  may 
grant  additional  time  to  complete 
testing.  If  based  on  this  additional 
testing  or  any  other  information,  the 
Administrator  determines  that  the 
vehicles  affected  by  the  addition  or 
change  do  not  meet  the  applicable 
standards  the  Administrator  will  notify 
the  manufacturer  to  rescind  the  addition 
or  change  immediately  upon  receipt  of 
the  notification. 

(c)  Election  to  produce  vehicles  under 
this  section  will  be  deemed  to  be  a 
consent  to  recall  all  vehicles  which  the 
Administrator  determines  under 
paragraph  (a)  or  (b)  of  this  section  do 
not  meet  applicable  standards,  and  to 
cause  such  nonconformity  to  be 
remedied  at  no  expense  to  the  owner. 

§86.1843-01    General  information 
requirements. 

(a)  A  manufacturer  must  submit  a 
separate  Application  for  Certification 
(Application)  for  each  durability  group 
in  a  format  approved  by  the 
Administrator  and  in  multiple  copies  as 
designated  by  the  Administrator.  Any 
information  within  the  Application 
which  is  unique  to  a  specific  test  group 
must  be  submitted  for  each  test  group. 

(b)  Any  manufacturer  that  fails  to 
comply  with  any  information 
requirements  of  §§86.1843-01  and 


86.1844-01  may  be  subject  to  the 
following  provisions: 

(1)  The  Application  (Part  1  and  Part 
2)  and  any  additional  information  as 
designated  by  the  Administrator  shall  be 
submitted  for  all  durability  groups  prior 
to  certification  for  subsequent  model 
years,  until  otherwise  notified  by  the 
Administrator.  The  Application  shall  be 
updated  concurrently  with  every 
ruiuiing  change. 

(2)  Provisions  of  §  86.1850-01  may  be 
imposed. 

(3)  Civil  penalties  and  remedial  action 
as  applicable  imder  the  Clean  Air  Act 
may  be  imposed. 

(c)  Part  1  of  the  Application.  Part  1, 
which  shall  include  the  items  listed  in 
§  86.1844-01(d),  must  be  submitted  to 
the  Administrator  before  a  certificate  of 
conformity  will  be  issued. 

^d)  Part  2  of  the  Application.  Part  2. 
which  shall  include  the  items  listed  in 
§  86.1844-01(e),  must  be  submitted  to 
the  Administrator  by  January  1st  of  the 
applicable  model  year.  If  a  test  group  is 
certified  less  than  60  days  prior  to 
January  1st  of  the  applicable  model 
year.  Part  2  must  be  submitted  to  the 
Administrator  within  90  days  of  the 
effective  date  on  the  applicable 
certificate  of  conformity. 

(e)  Running  change  submissions.  Each 
running  change  notification,  as  required 
under  §  86.1842-01,  must  include  the 
information  listed  in  §  86.1 844-01  (f) 
and  shall  be  submitted  to  the 
Administrator  concurrently  with,  or  in 
advance  of,  the  implementation  of  any 
change  incorporated  onto  production 
vehicles. 

(f)  Updates  to  the  Application  for 
Certification.  (1)  The  manufacturer  must 
submit  an  update  to  the  Part  1 
Application  by  January  1st  of  the 
applicable  model  year  to  incorporate 
any  running  changes  and/or  corrections 
which  occurred  after  certification.  If  a 
test  group  is  certified  less  than  60  days 
prior  to  January  1st  of  the  applicable 
model  year,  this  update  may  be 
submitted  to  the  Administrator  within 
90  days  of  the  effective  date  on  the 
applicable  certificate  of  conformity. 

(2)  The  manufacturer  must  submit  a 
final  update  to  Part  1  and  Part  2  of  the 
Application  by  January  1st  of  the 
subsequent  model  year  to  incorporate 
emy  applicable  running  changes  or 
corrections  which  occurred  between 
January  1st  of  the  applicable  model  year 
and  the  end  of  the  model  year.  A 
manufactiuer  may  request  the 
Administrator  to  grant  an  extension  (of 
no  more  than  90  days)  for  submittal  of 
the  final  update.  The  request  must 
clearly  indicate  the  circumstances 
necessitating  the  extension. 


(3)  The  manufacturer  may  not  use 
updates  to  its  application  to  correct  a 
misbuild  situation  with  respect  to 
vehicles  already  introduced  into 
commerce. 

(g)  Information  to  be  submitted  upon 
request.  Upon  written  request  by  the 
Administrator,  a  manufacturer  shall 
submit  any  information  as  described  in 
§86.1844-01  within  15  business  days.  A 
manufacturer  may  request  the 
Administrator  to  grant  an  extension. 
The  request  must  clearly  indicate  the 
circimistances  necessitating  the 
extension. 

(h)  In-use  information  requirements. 
All  information  requirements  of  the  in- 
use  verification  and  confirmatory 
programs  of  §§86.1845-01  and 
86.1846-01  must  be  met  bv  the  due 
dates  listed  in  §86.1847-01. 

§86.1844-01     Information  requirements: 
Application  for  certification  and  submittal  of 
information  upon  request. 

(a)  All  information  listed  in  this 
section  must  be  submitted  to  the  Agency 
according  to  the  requirements  specified 
in  §86.1843-01. 

(b)  Nothing  in  this  section  limits  the 
Administrator's  discretion  to  require  the 
manufacturer  to  submit  additional 
records  not  specifically  required  by  this 
section. 

(c)  Routine  emission  test  records  shall 
be  retained  by  the  manufactiu-er  for  a 
period  of  one  (1)  year  after  issuance  of 
all  certificates  of  conformity  to  which 
they  relate.  All  records,  other  than 
routine  emission  test  records,  required 
to  be  produced  by  the  manufactiu^r 
under  this  title  shall  be  made  available 
upon  written  request  by  the 
Administrator  for  a  period  of  eight  years 
after  issuance  of  all  certificates  of 
conformity  to  which  they  relate. 

(d)  Part  1  Application.  Part  1  must 
contain  the  following  items: 

(1)  Correspondence  and 
communication  information,  such  as 
names,  mailing  addresses,  phone  and 
fax  numbers,  and  e-mail  addresses  of  all 
manufacturer  representatives  authorized 
to  be  in  contact  with  EPA  compliance 
staff.  The  address  where  official 
documents,  such  as  certificates  of 
conformity,  are  to  be  mailed  must  be 
clearly  identified.  At  least  one  U.S. 
contact  must  be  provided. 

(2)  A  description  of  the  durability 
group  in  accordance  with  the  criteria 
listed  in  §86.1820-01.  or  as  otherwise 
used  to  group  a  product  line. 

(3)  A  description  of  applicable 
evaporative/refueling  families  in 
accordance  with  the  criteria  listed  in 
§86.1821-01,  or  as  otherwise  used  to 
group  a  product  line. 
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A  description  of  the  test 

used  to  establish  durability 
e  xhaust  and  evaporative/reftieling 
deterioration  factors  as 
to  be  determined  and  supplied 
86.1823-01,  86.1824-01  and 

j-01  when  applicable. 
A  description  of  each  test  group  in 
iance  with  the  criteria  listed  in 
1 827-01  or  as  otherwise  used  to 
a  product  line. 

dentification  and  description  of 
vehicles  for  which  testing  is  required 
.1822-01  and  86.1828-01  to 
_  a  certificate  of  conformity. 
\  comprehensive  list  of  all  test 
including  official  certification 
and  the  applicable  intermediate 
useful  life  emission  standards 
ch  the  test  group  is  to  be  certified 
required  in  §  86.1829-01. 

statement  that  all  applicable 
es  will  conform  with  the  emission 
s  for  which  emission  data  is  not 
arovided,  as  allowed  under 
1P29-01.  The  statement  shall 
identify  the  standards  for  which 
testing  was  not  completed. 
1  nformation  which  describes  each 
control  diagnostic  system 
by  §86.1806-01  including: 
description  of  the  functional 
on  characteristics  of  the 
;ic  system; 

he  general  method  of  detecting 
is  for  each  emission-related 
component; 
Any  deficiencies,  including 
ion  plans  and  schedules. 
A  description  of  all  flexible  or 
alternate  fuel  vehicles 
,.  but  not  limited  to.  the  fuel 
percentage  of  alternate  fuel  for 
1  vehicles. 

A  list  of  all  auxiliary  emission 
devices  (AECD)  installed  on  any 
vehicles,  including  a 
fixation  for  each  AECD.  the 
ers  they  sense  and  control,  a 
justification  of  each  AECD 
in  a  reduction  in 
of  the  emission  control 
and  rationale  for  why  the  AECD 
defeat  device  as  defined  under 
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dentification  and  description  of 
covered  by  each  certificate 
con^rmity  to  be  produced  and  sold 
the  U.S.  The  description  must  be 
to  identify  whether  any  given 
/ehicle  is.  or  is  not,  covered  by 
certificate  of  conformity,  the  test 
iind  the  evaporative/ refueling 
to  which  it  belongs  and  the 
that  are  applicable  to  it,  by 
tching  readily  observable  vehicle 
characi  eristics  and  information  given  in 
the  em  ssion  control  information  label 
(and  otfier  permanently  attached  labels) 


to  indicators  in  the  Part  1  Application. 
In  addition,  the  description  must  be 
sufficient  to  determine  for  each  vehicle 
covered  by  the  certificate,  all 
appropriate  test  parameters  and  any 
special  test  procedures  necessary  to 
conduct  an  official  certification  exhaust 
or  evaporative  emission  test  as  was 
required  by  this  subpart  to  demonstrate 
compliance  with  applicable  emission 
standards.  The  description  shall 
include,  but  is  not  limited  to, 
information  such  as  model  name, 
vehicle  classification  (LDV  or  LDT). 
sales  area,  engine  displacement,  engine 
code,  transmission  type,  tire  size  and 
parameters  necessary  to  conduct 
exhaust  emission  tests  such  as 
equivalent  test  weight,  curb  and  gross 
vehicle  weight,  test  horsepower  (with 
and  without  air  conditioning 
adjustment),  coast  down  time,  shift 
schedules,  cooling  fan  configuration,  etc 
and  evaporative  tests  such  as  canister 
working  capacity,  canister  bed  volume 
and  fuel  temperature  profile.  The  Part  1 
may  include  ranges  for  test  parameters 
in  lieu  of  actual  values. 

(13)  Projected  U.S.  vehicle  sales 
volumes  for  each  test  group  and 
evaporative/refueling  family 
combination  organized  in  such  a  way  to 
determine  projected  compliance  with 
any  applicable  implementation 
schedules  or  minimum  sales 
requirements  as  specified  in  §  86.1810 
or  as  otherwise  required  by  this  chapter. 

(14)  A  request  for  a  certificate  of 
conformity  for  each  test  group  after  all 
required  testing  has  been  completed. 
The  request  must  be  signed  by  an 
authorized  manufacturer  representative 
and  include  a  statement  that  the  test 
group  complies  with  all  applicable 
regulations  contained  within  this 
chapter. 

(e)  Part  2  Application.  Part  2  must 
contain  the  following  items: 

(1)  A  list  of  part  numbers  of  all 
emission-related  components  and 
AECDs  for  each  emission  control 
system,  including  those  found  on  actual 
components.  The  part  numbers  shall  be 
organized  by  engine  code  or  other 
similar  classification  scheme. 

(2)  Basic  calibration  information, 
organized  by  engine  code  (or  other 
similar  classification  scheme),  for  the 
major  components  of  the  fuel  system. 
EGR  system,  ignition  system,  oxygen 
sensor(s)  and  thermostat.  Examples  of 
major  components  and  associated 
calibration  information  include,  but  are 
not  limited  to;  fuel  pump  and  fuel  pump 
flow  rate,  fuel  pressure  regulator  and 
regulated  fuel  pressure.  EGR  valve  and 
EGR  exhaust  gas  flow  rate  at  specified 
vacuum  levels.  EGR  vacuum  regulator 
and  regulated  vacuum,  EGR  orifice  and 


orifice  diameter,  basic  engine  timing, 
timing  RPM.  idle  rpm.  spark  plug  gap. 
oxygen  sensor  output  (mV).  and 
thermostat  opening  temperature. 

(3)  Identification  and  description  of 
all  vehicles  covered  by  each  certificate 
of  conformity  to  be  produced  and  sold 
within  the  U.S.  The  description  must  be 
sufficient  to  identify  whether  any  given 
in-use  vehicle  is.  or  is  not,  covered  by 
a  given  certificate  of  conformity,  the  test 
group  and  the  evaporative/refueling 
family  to  which  it  belongs  and  the 
standards  that  are  applicable  to  it,  by 
matching  readily  observable  vehicle 
characteristics  and  information  given  in 
the  emission  control  information  label 
(and  other  permanently  attached  labels) 
to  indicators  in  the  Part  1  Application. 
In  addition,  the  description  must  be 
sufficient  to  determine  for  each  vehicle 
covered  by  the  certificate,  all 
appropriate  test  parameters  and  any 
special  test  procedures  necessary  to 
conduct  an  official  certification  exhaust 
or  evaporative  emission  test  as  was 
required  by  this  subpart  to  demonstrate 
compliance  with  applicable  emission 
standards.  The  description  shall 
include,  but  is  not  limited  to, 
information  such  as  model  name, 
vehicle  classification  (LDV  or  LDT), 
sales  area,  engine  displacement,  engine 
code,  transmission  type,  tire  size  and 
parameters  necessary  to  conduct 
exhaust  emission  tests  such  as 
equivalent  test  weight,  curb  and  gross 
vehicle  weight,  test  horsepower  (with 
and  without  air  conditioning 
adjustment),  coast  down  time,  shift 
schedules,  cooling  fan  configuration,  etc 
and  evaporative  tests  such  as  canister 
working  capacity,  canister  bed  volume 
and  fuel  temperatiu-e  profile.  Actual 
values  must  be  provided  for  all 
parameters. 

(4)  Final  U.S.  vehicle  sales  volumes 
for  each  test  group  and  evaporative/ 
refueling  family  combination  organized 
in  such  a  way  to  verify  compliance  with 
any  apphcable  implementation 
schedules.  Final  sales  are  not  required 
until  the  final  update  to  the  Part  2 
Application  at  the  end  of  the  model 
year. 

(i)  The  manufacturer  may  petition  the 
Administrator  to  allow  actual  volume 
produced  for  U.S.  sale  to  be  used  in  lieu 
of  actual  U.S.  sales.  The  petition  must 
establish  that  production  volume  is 
functionally  equivalent  to  sales  volume. 

(ii)  The  U.S.  sales  volume  shall  be 
based  on  the  location  of  the  point  of  sale 
to  a  dealer,  distributor,  fleet  operator, 
broker,  or  any  other  entity  which 
comprises  the  point  of  first  sale. 

(5)  Copies  of  all  service  manuals, 
service  bulletins  and  instructions 
regarding  the  use,  repair,  adjustment, 
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maintenance,  or  testing  of  such  vehicles 
relevant  to  the  control  of  crankcase, 
exhaust  or  evaporative  emissions,  as 
applicable,  issued  by  the  manufacturer 
(in  written  or  electronic  form)  for  use  by 
other  manufacturers,  assembly  plants, 
distributors,  dealers,  and  ultimate 
purchasers.  These  shall  be  submitted  to 
the  Agency  when  they  are  made 
available  to  the  public  and  must  be 
updated  as  appropriate  throughout  the 
useful  life  of  the  corresponding 
vehicles. 

(f)  Running  change  submissions.  A 
manufacturer  shall  submit  to  the 
Administrator  a  notification  of  ail 
running  changes  as  required  in 
accordance  with  §§  86.1842-01  and 
86.1843-01  at  the  time  each  change  is 
incorporated  into  production.  Each 
running  change  notification  shall 
include: 

(1)  A  detailed  description  of  the 
change; 

(2)  The  reason  for  the  change; 

(3)  The  portion  of  the  product  line 
that  is  affected  by  the  change,  including 
information  sufficient  to  identify 
whether  any  given  in-use  vehicle 
includes  the  change; 

(4)  The  effect  the  change  will  have  on 
emissions; 

(5)  Any  test  data  that  is  determined  to 
be  necessary  to  demonstrate  compliance 
with  applicable  emission  standards;  and 

(6)  A  summary  report  for  each  test 
group  which  provides  an  overview  of  all 
running  changes  that  have  been 
incorporated  since  certification. 

(g)  The  manufacturer  shall  provide 
the  following  information,  or  other 
information  as  deemed  necessary  by  the 
Administrator,  to  the  Agency  upon 
written  request  by  the  Administrator. 
This  includes  any  information,  or 
explanations  of  such  information 
specified  in  paragraphs  (d),  (e),  and  (f) 
of  this  section. 

(1)  A  detailed  description  of  the  basis 
for  all  good  engineering  judgment 
decisions  that  were  required  to  be  made 
by  the  manufactiu-er.  These  include,  but 
are  not  limited  to,  placement  of  vehicles 
into  durability  and  test  groups,  the 
appropriateness  of  a  durability  process 
for  futiu'e  model  years,  worst-case 
vehicle  selections  for  diu^ability  and 
emission  data  purposes,  and  carry-over 
or  carry-across  of  emission  test  data. 

(2)  The  basis  used  for  all  compliance 
statements  submitted  imder  this  section. 
Each  statement  must  be  supported  by 
the  manufacturer  using  good 
engineering  judgment  and  should 
include  any  emission  test  data, 
development  test  data,  or  other 
supporting  information  deemed 
necessary.  This  includes  information 
necessary  to  demonstrate  compliance 


with  any  emission  standards  for  which 
a  compliance  statement  was  submitted 
in  lieu  of  actual  emission  test  data  as 
allowed  under  §  86.1810. 

(3)  Detailed  technical  descriptions  of 
emission-related  components  and 
AECDs,  including  schematic  diagrams 
and  hose  and  wire  routings  which 
describe  the  fundamental  operating 
characteristics  of  each  emission  control 
system. 

(4)  Detailed  calibration  specifications 
for  all  emission-related  components  and 
AECDs. 

(5)  Any  information  necessary  to 
demonstrate  that  no  defeat  devices  are 
present  on  any  vehicles  covered  by  a 
certificate  including,  but  not  limited  to, 
a  description  of  the  technology 
employed  to  control  CO  emissions  at 
intermediate  temperatures. 

(6)  The  following  information 
describing  any  adjustable  parameters: 

(i)  A  list  of  those  parameters  which 
are  physically  capable  of  being  adjusted 
(including  those  adjustable  parameters 
for  which  access  is  difficult)  and  that,  if 
adjusted  to  settings  other  than  the 
manufactiirer's  recommended  setting, 
may  affect  emissions; 

(ii)  A  specification  of  the 
manufacturer's  intended  physically 
adjustable  range  of  each  such  parameter, 
and  the  production  tolerances  of  the 
limits  or  stops  used  to  establish  the 
physically  adjustable  range; 

(lii)  A  description  of  the  limits  or 
stops  used  to  establish  the 
manufacturer's  intended  physically 
adjustable  range  of  each  adjustable 
parameter,  or  any  other  means  used  to 
inhibit  adjustment; 

(iv)  The  nominal  or  recommended 
setting,  and  the  associated  production 
tolerances,  for  each  such  parameter; 

(v)  The  specifications  used  during  all 
emission  testing  required  by  this 
subpart. 

(7)  A  history  of  each  motor  vehicle 
used  for  certification  testing,  including 
a  general  description  of  the  buildup  of 
the  vehicle  and  engine.  Each  history 
shall  begin  when  any  of  the  selection  or 
buildup  activities  occur  and  should 
include  details  of  the  use  of  the  vehicle 
for  development  testing.  Each  history 
must  include  a  description  of  the  origin 
and  selection  process  for  fuel  system 
components,  fuel  injection  components 
and  emission  control  system 
components  and  specify  the  steps  taken 
to  assure  that  the  certification  vehicle 
will  be  representative  of  production 
vehicles. 

(8)  A  record  of  all  emission  tests 
performed  on  all  durability  and 
emission  data  vehicles  required  to  be 
tested  by  this  subpart  including  test 
results,  the  date  and  purpose  of  each 


test,  and  the  number  of  miles 
accumulated  on  the  vehicle. 

(9)  A  record  and  description  of  any 
significant  events  (including 
extraordinary  events  such  as  vehicle 
accidents  or  dynamometer  runaway) 
affecting  any  certification  test  vehicle, 
including  all  maintenance,  servicing  or 
tests  performed  to  diagnose  engine  or 
emission  control  system  performance. 
The  date  and  time  of  each  event  and  an 
explanation  must  be  included. 

(10)  For  vehicles  with  non-integrated 
refueling  emission  control  systems,  a 
description  of  the  drivedown  used  to 
purge  the  refueling  canister  and  a 
description  of  the  procedures  used  to 
determine  the  niunber  of  equivalent 
UDDS  cycles  required  to  purge  the 
refueling  canisters,  as  determined  from 
the  fuel  economy  on  the  UDDS 
applicable  to  the  test  vehicle  of  that 
evaporative/refueling  family  and 
emission  control  system  combination 
required  to  use  a  volume  of  fuel  equal 
to  85%  of  fuel  tank  volume  and  from 
subpart  B  of  this  part. 

(11)  A  description  of  all  procedures, 
including  any  special  procedures,  used 
to  comply  with  applicable  test 
requirements  of  this  subpart.  Any 
special  procedures  used  to  establish 
durability  data  or  emission  deterioration 
factors  required  to  be  determined  under 
§§86.1823-01,  86.1824-01  and 
86.1825-01  and  to  conduct  emission 
tests  required  to  be  performed  on 
applicable  emission  data  vehicles  under 
§  86.1829-01  according  to  test 
procedures  contained  within  this  Title 
must  also  be  included. 

(12)  A  description  of  any  unique 
procedures  required  to  perform 
evaporative/refueling  emission  tests  for 
all  vehicles  in  each  evaporative/ 
refueling  family  and  a  description  of  the 
method  used  to  develop  those  luiique 
procedures,  including  canister  working 
capacity,  canister  bed  volume  and  fuel 
temperatxu^  profile  for  the  numing  loss 
test. 

(13)  A  description  of  the  method  to  be 
used  to  decode  vehicle  identification 
numbers. 

(h)  In-use  information  requirements. 
Manufacturers  must  submit  the 
information  required  in  §  86.1847-01. 

§86.1845-01     Manufacturer  In-uM 
verification  testing  requirement*. 

(a)  General  requirements.  A 
manufacturer  of  light-duty  vehicles  and 
light-duty  trucks  shall  test,  or  cause  to 
have  tested  a  specified  number  of  light- 
duty  vehicles  and  light-dut>'  trucks. 
Such  testing  shall  be  conducted  in 
accordance  with  the  provisions  of  this 
section.  For  purposes  of  this  section,  the 
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specific  test  group  as  specified  in  Table 
SOl-06  and  Table  SOl-07  of  this 
paragraph  (c)(3),  a  manufactiu-er  may 
test  additional  vehicles  upon  request 
and  approval  by  the  Agency  prior  to  the 
initiation  of  the  additional  testing.  Any 
additional  testing  must  be  completed 
within  the  testing  completion 
requirements  shown  in  §86.1845- 
01(c)(4).  The  request  and  Agency 
approval  (if  any)  shall  apply  to  test 
groups  on  a  case  by  case  basis  and  apply 
only  to  testing  under  this  paragraph.  In 
addition  to  the  testing  specified  in  Table 
SOl-06  and  Table  S02-07  of  this 
paragraph  (c)(3),  a  manufacturer  shall 
test  one  vehicle  from  each  evaporative/ 
refueling  family  for  evaporative/ 
refueling  emissions.  If  a  manufacturer 
believes  it  is  unable  to  procure  the  test 


vehicles  necessary  to  test  the  required 
number  of  vehicles  in  a  test  group  as 
specified  in  Table  SOl-06  or  Table  SOl- 
07  of  this  paragraph  (c)(3),  the 
manufacturer  may  request,  subject  to 
Administrator  approval,  a  decreased 
sample  size  for  that  test  group.  The 
request  shall  include  a  description  of 
the  methods  the  manufacturer  has  used 
to  procure  the  required  number  of 
vehicles.  The  approval  of  any  such 
request,  and  the  substitution  of  an 
alternative  seunple  size  requirement  for 
the  test  group,  will  be  based  on  a  review 
of  the  procurement  efforts  made  by  the 
manufacturer  to  determine  if  all 
reasonable  steps  have  been  taken  to 
procure  the  required  test  group  size. 
Tables  SOl-06  and  SOl-07  follow: 


Table  S01 -06.— Small  Volume  Manufacturers 


49  and  50  State  total  sales  ^ 


1-5000 


Voluntary 


Mai  lufacturer's  total  annual  sales. 


5001-14,999 


Table  S01-07.— Large  Volume  Manufacturers 


49  and  50  State  annual  sales ' 


High  M  leage  Voluntary 


1-50002 


5001- 
14,9992 


1-50,0003 


50,001- 
250,000 


>250,000 


'  Sal^s  by  test  group. 

annual  production  of  groups  eligible  for  testing  under  small  volume  sampling  plan  is  capped  at  a  maximum  of  14  999  vehicle  49  or  50 
■jal  sales,  or  a  maximum  of  4,500  vehicle  California  only  sales  per  model  year,  per  large  volume  manufacturer 

ing  plan  applies  to  all  of  a  manufacturer's  remaining  groups  in  this  sales  volume  category  when  the  maximum  annual  cap  on  total  sales 
groups  eligible  for  the  small  volume  sampling  plan  is  exceeded. 


(4)  Ii  litiation  and  completion  of 
testing  Testing  of  a  test  group  (or 
evaporative  refueling  family)  must 
commmce  within  4  years  of  the  end  of 
produ(  lion  of  the  test  group  (or 
evapor  itive/refueling  family)  and  be 
compli  ited  within  5  years  of  the  end  of 
produc  tion  of  the  test  group  (or 
evapor  itive/refueling  family). 

(5)  Emission  testing,  (i)  Each  test 
vehich  shall  be  tested  in  accordance 
with  tl:  e  Federal  Test  Procedure  and  the 
US06  J  ortion  of  the  Supplemental 
Federa  Test  Procedure  as  described  in 
subpar  B  of  this  part,  when  such  test 
vehick  is  tested  for  compliance  with 
applicj  ble  exhaust  emission  standards 
under  I  his  subpart.  The  US06  portion  of 
the  SF  T  is  not  required  to  be 

perfon  led  on  vehicles  certified  in 
accord;  ince  with  the  National  LEV 
provisions  of  subpart  R  of  this  part.  One 
test  vel  licle  from  each  test  group  shall 
receive  a  Federal  Test  Procedure  at  high 
altitudi  (.  The  test  vehicle  tested  at  high 
altitudi  ( is  not  required  to  be  one  of  the 
same  te  st  vehicles  tested  at  low  altitude. 
The  tes  t  vehicle  tested  at  high  altitude 


is  counted  when  determining  the 
compliance  with  the  requirements 
shown  in  Table  SOl-06  and  Table  SOl- 
07  in  paragraph  (c)(3)  of  this  section  or 
the  expanded  sample  size  as  provided 
for  in  this  paragraph  (c). 

(ii)  One  test  vehicle  of  each 
evaporative/refueling  family  shall  be 
tested  in  accordance  writh  the 
evaporative  emission  and  refueling 
emission  test  procedures  described  in 
subpart  B  of  this  part,  when  such  test 
vehicle  is  tested  for  compliance  with 
applicable  evaporative  emission  and 
refueling  emission  standards  under  this 
subpart.  The  test  vehicles  tested  to 
fulfill  the  evaporative/refueling  testing 
requirement  of  this  paragraph  (c)(5)(ii) 
will  be  counted  when  determining 
compliance  with  the  minimum  number 
of  vehicles  as  specified  in  Table  SOl-06 
and  Table  SOl-07  in  paragraph  (c)(3)  of 
this  section  for  testing  under  paragraph 
(b)(5)(i)  of  this  section  only  if  the 
vehicle  is  also  tested  for  exhaust 
emissions  under  the  requirements  of 
paragraph  (b){5)(i)  of  this  section. 

(6)  Each  test  vehicle  not  rejected 
based  on  the  criteria  specified  in 


Appendix  II  to  this  Subpart  shall  be 
tested  in  as-received  condition. 

(7)  A  manufacturer  may  conduct 
subsequent  diagnostic  maintenance 
and/or  testing  on  any  vehicle.  Any  such 
maintenance  and/ or  testing  shall  be 
reported  to  the  Agency  as  specified  in 
§86.1847-01. 

(d)  Test  vehicle  procurement.  (1) 
Vehicles  tested  under  this  section  shall 
be  procured  pursuant  to  the  provisions 
of  this  paragraph  (d).  Vehicles  shall  be 
procured  from  the  group  of  persons  who 
own  or  lease  vehicles  registered  in  the 
procurement  area. 

(2)  Vehicles  shall  be  procured  from 
persons  which  own  or  lease  the  vehicle, 
excluding  commercial  owners/lessees 
which  are  owned  or  controlled  by  the 
vehicle  manufacturer,  using  the 
procedures  described  in  Appendix  I  to 
this  subpart.  See  §86.1838(c)(2)(i)  for 
small  volume  manufacturer 
requirements. 

(3)  Geographical  limitations,  (i)  Test 
groups  certified  to  50-state  standards: 
For  low  altitude  testing  no  more  than 
fifty  percent  of  the  test  vehicles  may  be 
procured  from  California.  The  test 
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vehicles  procured  from  the  49  state  area 
must  be  procured  from  a  location  with 
a  heating  degree  day  30  year  annual 
average  equal  to  or  greater  than  4000. 

(ii)  Test  groups  certified  to  49  state 
standards:  The  test  vehicles  procured 
from  the  49  state  area  must  be  procured 
from  a  location  with  a  heating  degree 
day  30  year  annual  average  equal  to  or 
greater  than  4000. 

(iii)  Vehicles  procured  for  high 
altitude  testing  may  be  procured  from 
any  area  located  above  4000  feet. 

(4)  Vehicles  may  be  rejected  for 
procurement  or  testing  under  this 
section  if  they  meet  one  or  more  of  the 
rejection  criteria  in  Appendix  II  of  this 
subpart.  Vehicles  may  also  be  rejected 
after  testing  under  this  section  if  they 
meet  one  or  more  of  the  rejection 
criteria  in  Appendix  II  of  this  subpart. 
Any  vehicle  rejected  after  testing  must 
be  replaced  in  order  that  the  number  of 
test  vehicles  in  the  sample  comply  with 
the  sample  size  requirements  of  this 
section.  Any  post-test  vehicle  rejection 
and  replacement  procurement  and 
testing  must  take  place  within  the 
testing  completion  requfrements  of  this 
section. 

(e)  Testing  facilities,  procedures, 
quality  assurance  and  quality  control. 
(1)  Lab  equipment  and  procedural 
requirements.  The  manufacturer  shall 
utilize  a  test  laboratory  that  is  in 
accordance  with  the  equipment  and 
procedural  requirements  of  subpart  B  to 
conduct  the  testing  required  by  this 
section. 


(2)  The  manufacturer  shall  notify  the 
Agency  of  the  name  and  location  of  the 
testing  laboratory(s)  to  be  used  to 
conduct  testing  of  vehicles  of  each 
model  year  conducted  pursuant  to  this 
section.  Such  notification  shall  occur  at 
least  thirty  working  days  prior  to  the 
initiation  of  testing  of  the  vehicles  of 
that  model  year. 

(3)  Correlation.  The  manufacturer 
shall  document  correlation  traceable  to 
the  Environmental  Protection  Agency's 
National  Vehicle  and  Fuel  Emission 
Laboratory  for  its  test  laboratory  utilized 
to  conduct  the  testing  required  by  this 
section. 

§86.1845-04    Manufacturer  In-use 
verification  testing  requirements. 

(a)  General  requirements.  A 
manufacturer  of  light-duty  vehicles  and 
light-duty  trucks  shall  test,  or  cause  to 
have  tested  a  specified  number  of  light- 
duty  vehicles  and  light-duty  trucks. 
Such  testing  shall  be  conducted  in 
accordance  with  the  provisions  of  this 
section.  For  purposes  of  this  section,  the 
term  vehicle  shall  include  light-duty 
vehicles  and  light-duty  trucks. 

(b)  Low-mileage  testing.  (1)  Test 
Groups.  Testing  must  be  conducted  for 
each  test  group. 

(2)  Vehicle  mileage.  All  test  vehicles 
must  have  a  minimum  odometer 
mileage  of  10,000  miles. 

(3)  Number  of  test  vehicles^  For  each 
test  group,  the  minimum  number  of 
vehicles  that  must  be  tested  is  specified 
in  Table  S04-06  and  Table  S04-O7  of 
this  paragraph  (b)(3).  After  testing  the 
minimum  number  of  vehicles  of  a 


specific  test  group  as  specified  in  Table 
S04-06  or  S04-07  of  this  paragraph 
{b)(3),  a  manufacturer  may  test 
additional  vehicles  upon  request  and 
approval  by  the  Agency  prior  to  the 
initiation  of  the  additional  testing.  Any 
additional  testing  must  be  completed 
within  the  testing  completion 
requirements  shown  in  §86.1845- 
04(b)(4).  The  request  and  Agency 
approval  (if  any)  shall  apply  to  test 
groups  on  a  case  by  case  basis  and  apply 
only  to  testing  under  this  paragraph. 
Separate  approval  will  be  required  to 
test  additional  vehicles  under  paragraph 
(c)  of  this  section.  In  addition  to  the 
testing  specified  in  Table  S04— 06  and 
Table  S04-O7  of  this  paragraph  (b)(3),  a 
manufacturer  shall  test  one  vehicle  from 
each  evaporative/refueling  family  for 
evaporative/refueling  emissions.  If  a 
manufacturer  believes  it  is  unable  to 
procure  the  test  vehicles  necessary  to 
test  the  required  number  of  vehicles  in 
a  test  group,  the  manufacturer  may 
request,  subject  to  Administrator 
approval,  a  decreased  sample  size  for 
that  test  group.  The  request  shall 
include  a  description  of  the  methods  the 
manufacturer  has  used  to  procure  the 
required  number  of  vehicles.  The 
approval  of  any  such  request,  and  the 
substitution  of  an  alternative  sample 
size  requirement  for  the  test  group,  will 
be  based  on  a  review  of  the  procurement 
efforts  made  by  the  manufacturer  to 
determine  if  all  reasonable  steps  have 
been  taken  to  procure  the  required  test 
group  size.  Tables  S04-06  and  S04-07 
follow: 


Table  S04-06.- 

-Small  Volume  Manufacturers 

49  and  50  State  total  sales ' 

1-5000 

5001-14,999 

Low  Mileage  

High  Mileage 

Voluntary 

Voluntary 

0 
2 

'  Manufacturer's  total  annual  sales. 


Table  S04-07.— Large  Volume  Manufacturers 


49  and  50  State  annual  sales  ^ 

1-50002 

5001- 
14,9992 

.  . . 
1-50,0003 

50,001- 
250,000 

>250,000 

Low  Mileage  

High  Mileage 

Voluntary 

Voluntary 

0 
2 

2 
4 

3 
5 

4 

6 

'  Sales  by  test  group. 

2  Total  annual  production  of  groups  eligible  for  testina  under  small  volume  sampling  plan  is  capped  at  a  maximum  of  14,999  vehicle  49  or  50 
state  annual  sales,  or  a  maximum  of  4,500  vehicle  Califomia  only  sales  per  model  year,  per  large  volume  manufacturer. 

3  Sampling  plan  applies  to  all  of  a  manufacturer's  remaining  groups  in  this  sales  volume  category  when  the  maximum  annual  cap  on  total  sales 
of  small  groups  eligible  for  the  small  volume  sampling  plan  is  exceeded. 


(4)  Completion  of  testing.  Testing  of 
the  vehicles  in  a  test  group  and 
evaporative/refueling  family  must  be 
completed  within  one  year  of  the  end  of 
production  of  that  test  group  (or 


evaporative/refueling  family)  for  that 
model  year. 

(5)  Emission  testing,  (i)  Each  test 
vehicle  of  a  test  group  shall  be  tested  in 
accordance  with  the  Federal  Test 
Procedure  and  the  US06  portion  of  the 


Supplemental  Federal  Test  Procedure  as 
described  in  subpart  B  of  this  part, 
when  such  test  vehicle  is  tested  for 
compliance  with  applicable  exhaust 
emission  standards  under  this  subpart. 
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(ii)  I  )ne  test  vehicle  of  each 
evapo:  ■ative/rehieiing  family  shall  be 
tested  in  accordance  with  the 
evapoi  ative  emission  and  refueling 
emission  test  procedures  described  in 
subpaj  t  B  of  this  part,  when  such  test 
vehicl ;  is  tested  for  compliance  with 
applioble  evaporative  emission  and 
refueling  emission  standards  under  this 
subpaj  t.  The  test  vehicles  tested  to 
fulfill  Jie  evaporative/refueling  testing 
requir  »ment  of  this  paragraph  (b)(5)(ii) 
will  b(  counted  when  determining 
compl  ance  with  the  minimum  number 
of  veh  cles  as  specified  in  Table  S04-06 
and  Tc  ble  S04-07  in  paragraph  (b)(3)  of 
this  se  ::tion  for  testing  under  paragraph 
fb)(5)(i )  of  this  section  only  if  the 
vehicl(  I  is  also  tested  for  exhaust 
emissiins  under  the  requirements  of 
paragraph  (b)(5)(i)  of  this  section. 

(6)  E  ach  test  vehicle  not  rejected 
based  ( )n  the  criteria  specified  in 
Appen  dix  II  to  this  Subpart  shall  be 
tested  n  as-received  condition. 

(7)  A  manufacturer  may  conduct 
subseq  lient  diagnostic  maintenance 
and/or  testing  of  any  vehicle.  Any  such 
mainte  nance  and/or  testing  shall  be 
reports  d  to  the  Agency  as  specified  in 
§86.18  47-01. 

(c)  h  igh-mileage  testing.  (1)  Test 
Groups .  Testing  must  be  conducted  for 
each  te  st  group. 

(2)  V  ehicle  mileage:  All  test  vehicles 
must  h  ive  a  minimum  odometer 
mileagi'  of  50,000  miles.  At  least  one 
vehicle  of  each  test  group  must  have  a 
minim  im  odometer  mileage  of  75%  of 
useful  ife.  See  §86.1838-01(c)(2)  for 
small  volume  manufacturer  mileage 
require  ments. 

(3)  N  umber  of  test  vehicles.  For  each 
test  grc  up.  the  minimum  number  of 
vehicle  s  that  must  be  tested  is  specified 
in  Tabh  S04-06  and  Table  S04-07  in 
paragraph  (b)(3)  of  this  section.  After 
testing  he  minimum  number  of  vehicles 
of  a  sp(  cific  test  group  as  specified  in 
Table  S  04-06  and  Table  S04-07  in 
paragra  ph  (b)(3)  of  this  section,  a 
manufa  cturer  may  test  additional 
vehicle  5  upon  request  and  approval  by 
the  Age  ncy  prior  to  the  initiation  of  the 
additio  lal  testing.  Any  additional 
testing  nust  be  completed  within  the 
testing  completion  requirements  shown 
in  §  86.  lB45-04(c)(4).  The  request  and 
Agency  approval  (if  any)  shall  apply  to 
test  gro  jps  on  a  case  by  case  basis  and 
apply  only  to  testing  under  this 
paragra  3h  (c).  In  addition  to  the  testing 
specifie  d  in  Table  S04-06  and  Table 
504-07  in  paragraph  (b)(3)  of  this 
section  a  manufacturer  shall  test  one 
vehicle  from  each  evaporative/refueling 
family  or  evaporative/refueling 
emissic  qs.  If  a  manufacturer  believes  it 
is  unab  e  to  procure  the  test  vehicles 


necessary  to  test  the  required  number  of 
vehicles  in  a  test  group  as  specified  in 
Table  S04-06  or  Table  S04-07  in 
paragraph  (b)(3)  of  this  section,  the 
manufacturer  may  request,  subject  to 
Administrator  approval,  a  decreased 
sample  size  for  that  test  group.  The 
request  shall  include  a  description  of 
the  methods  the  manufacturer  has  used 
to  procure  the  required  number  of 
vehicles.  The  approval  of  any  such 
request,  and  the  substitution  of  an 
alternative  sample  size  requirement  for 
the  test  group,  will  be  based  on  a  review 
of  the  procurement  efforts  made  by  the 
manufacturer  to  determine  if  all 
reasonable  steps  have  been  taken  to 
procure  the  required  test  group  size. 

(4)  Initiation  and  completion  of 
testing.  Testing  of  a  test  group  (or 
evaporative  refueling  family)  must 
commence  within  4  years  of  the  end  of 
production  of  the  test  group  (or 
evaporative/refueling  family)  and  be 
completed  within  5  years  of  the  end  of 
production  of  the  test  group  (or 
evaporative/refueling  family). 

(5)  Emission  testing,  (i)  Each  test 
vehicle  shall  be  tested  in  accordance 
with  the  Federal  Test  Procedure  and  the 
US06  portion  of  the  Supplemental 
Federal  Test  Procedure  as  described  in 
subpart  B  of  this  part,  when  such  test 
vehicle  is  tested  for  compliance  with 
applicable  exhaust  emission  standards 
under  this  subpart.  The  US06  portion  of 
the  SFTP  is  not  required  to  be 
performed  on  vehicles  certified  in 
accordance  with  the  National  LEV 
provisions  of  subpart  R  of  this  part.  One 
test  vehicle  from  each  test  group  shall 
receive  a  Federal  Test  Procediu-e  at  high 
altitude.  The  test  vehicle  tested  at  high 
altitude  is  not  required  to  be  one  of  the 
same  test  vehicles  tested  at  low  altitude. 
The  test  vehicle  tested  at  high  altitude 
is  counted  when  determining  the 
compliance  with  the  requirements 
shown  in  Table  S04-06  and  Table  S04- 
07  in  paragraph  (b)(3)  of  this  section  or 
the  expanded  sample  size  as  provided 
for  in  this  paragraph  (c). 

(ii)  One  test  vehicle  of  each 
evaporative/refueling  family  shall  be 
tested  in  accordance  with  the 
evaporative  emission  and  refueling 
emission  test  procedures  described  in 
subpart  B  of  this  part,  when  such  test 
vehicle  is  tested  for  compliance  with 
applicable  evaporative  emission  and 
refueling  emission  standards  under  this 
subpart.  The  test  vehicles  tested  to 
fulfill  the  evaporative/refueling  testing 
requirement  of  this  paragraph  (b)(5)(ii) 
will  be  counted  when  determining 
compliance  with  the  minimum  number 
of  vehicles  as  specified  in  Table  S04-06 
and  table  S04-O7  in  paragraph  (b)(3)  of 
this  section  for  testing  under  paragraph 


(b)(5)(i)  of  this  section  only  if  the 
vehicle  is  also  tested  for  exhaust 
emissions  under  the  requirements  of 
paragraph  (b)(5)(i)  of  this  section. 

(6)  Each  test  vehicle  not  rejected 
based  on  the  criteria  specified  in 
Appendix  II  to  this  subpart  shall  be 
tested  in  as-received  condition. 

(7)  A  manufacturer  may  conduct 
subsequent  diagnostic  maintenance 
and/ or  testing  on  any  vehicle.  Any  such 
maintenance  and/or  testing  shall  be 
reported  to  the  Agency  as  specified  in 
§86.1847-01. 

(d)  Test  vehicle  procurement. 

(1)  Vehicles  tested  under  this  section 
shall  be  procured  pursuant  to  the 
provisions  of  this  paragraph  (d). 
Vehicles  shall  be  procured  from  the 
group  of  persons  who  own  or  lease 
vehicles  registered  in  the  procurement 
area. 

(2)  Vehicles  shall  be  procured  from 
persons  which  own  or  lease  the  vehicle, 
excluding  commercial  owners/lessees 
which  are  owned  or  controlled  by  the 
vehicle  manufacturer,  using  the 
procedures  described  in  Appendix  I  to 
this  subpart.  See  §86.1838{c)(2)(i)  for 
small  volume  manufacturer 
requirements. 

(3)  Geographical  limitations,  (i)  Test 
groups  certified  to  50-state  standards: 
For  low  altitude  testing  no  more  than 
fifty  percent  of  the  test  vehicles  may  be 
procured  from  California.  The  test 
vehicles  procured  from  the  49  state  area 
must  be  procured  from  a  location  with 

a  heating  degree  day  30  year  annual 
average  equal  to  or  greater  than  4000. 

(ii)  Test  groups  certified  to  49  state 
standards:  The  test  vehicles  procured 
from  the  49  state  area  must  be  procured 
from  a  location  with  a  heating  degree 
day  30  year  annual  average  equal  to  or 
greater  than  4000. 

(iii)  Vehicles  procured  for  high 
altitude  testing  may  be  procured  from 
any  area  located  above  4000  feet. 

(4)  Vehicles  may  be  rejected  for 
procurement  or  testing  under  this 
section  if  they  meet  one  or  more  of  the 
rejection  criteria  in  Appendix  II  to  this 
subpart.  Vehicles  may  also  be  rejected 
after  testing  under  this  section  if  they 
meet  one  or  more  of  the  rejection 
criteria  in  Appendix  II  to  this  subpart. 
Any  vehicle  rejected  after  testing  must 
be  replaced  in  order  that  the  number  of 
test  vehicles  in  the  sample  comply  with 
the  sample  size  requirements  of  this 
section.  Any  post-test  vehicle  rejection 
and  replacement  procurement  and 
testing  must  take  place  within  the 
testing  completion  requirements  of  this 
section. 

(e)  Testing  facilities,  procedures, 
quality  assurance  and  quality  control. 
(1)  Lab  equipment  and  procedural 
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requirements.  The  manufacturer  shall 
utilize  a  test  laboratory  that  is  in 
accordance  with  the  equipment  and 
procedural  requirements  of  subpart  B  of 
this  part  to  conduct  the  testing  required 
by  this  section. 

(2)  The  manufacturer  shall  notify  the 
Agency  of  the  name  and  location  of  the 
testing  laboratory{s)  to  be  used  to 
conduct  testing  of  vehicles  of  each 
model  year  conducted  pursuant  to  this 
section.  Such  notification  shall  occur  at 
least  thirty  working  days  prior  to  the 
initiation  of  testing  of  the  vehicles  of 
that  model  year. 

(3)  Correlation.  The  manufacturer 
shall  document  correlation  traceable  to 
the  Environmental  Protection  Agency's 
National  Vehicle  and  Fuel  Emission 
Laboratory  for  its  test  laboratory  utilized 
to  conduct  the  testing  required  by  this 
section. 

§86.1846-01     Manufacturer  in-use 
confirmatory  testing  requirements. 

(a)  General  requirements.  A 
manufacturer  of  light-duty  vehicles  and/ 
or  light-duty  trucks  shall  test,  or  cause 
testing  to  be  conducted,  under  this 
section  when  the  emission  levels  shown 
by  a  test  group  sample  from  testing 
under  §  86.1845-01  exceeds  the  criteria 
specified  in  paragraph  (b)  of  this 
section.  The  testing  required  under  this 
section  applies  separately  to  each  test 
group  and  at  each  test  point  (low  and 
high  mileage)  that  meets  the  specified 
criteria.  The  testing  requirements  apply 
separately  for  each  model  year,  starting 
with  model  year  2001. 

(b)  Criteria  for  additional  testing.  A 
manufacturer  shall  test  a  test  group  or 
a  subset  of  a  test  group  as  described  in 
paragraph  (j)  of  this  section  when  the 
results  from  testing  conducted  under 
§86.1845-01  show  mean  emissions  for 
that  test  group  of  any  pollutant(s)  to  be 
equal  to  or  greater  than  1.30  times  the 
applicable  in-use  standard  and  a  failure 
rate,  among  the  test  group  vehicles,  for 
the  corresponding  pollutant(s)  of  fifty 
percent  or  greater. 

(1)  This  requirement  does  not  apply  to 
Supplemental  FTP  testing  conducted 
under  §  86.1845(b){5){i)  or  evaporative/ 
refueling  testing  conducted  under 

§  86.1845-01.  Testing  conducted  at  high 
altitude  under  the  requirements  of 
§  86.1845-01  will  be  included  in 
determining  if  a  test  group  meets  the 
criteria  triggering  testing  required  under 
this  section. 

(2)  The  vehicle  tested  under  the 
requirements  of  §  86.1845-01(c)(2)(i) 
with  a  minimum  odometer  miles  of  75% 
of  useful  life  will  not  be  included  in 
determining  if  a  test  group  meets  the 
triggering  criteria. 


(3)  The  SFTP  composite  emission 
levels  shall  include  the  lUVP  FTP 
emissions,  the  lUVP  US06  emissions, 
and  the  values  from  the  SC03  Air 
Conditioning  EDV  certification  test 
(without  DFs  applied).  The  calculations 
shall  be  made  using  the  equations 
prescribed  in  §  86.164-01.  If  more  than 
one  set  of  certification  SC03  data  exists 
(due  to  running  change  testing  or  other 
reasons),  the  manufacturer  shall  choose 
the  SC03  result  to  use  in  the  calculation 
from  among  those  data  sets  using  good 
engineering  judgment. 

(c)  Vehicles  tested  imder  the 
provisions  of  this  section  must  be 
within  the  useful  life  specified  for  the 
emission  standards  which  were 
exceeded  in  the  testing  under 

§  86.1845-01.  Jbsting  should  be  within 
the  useful  life  specified,  subject  to 
sections  207(c)(5)  and  (c)(6)  of  the  Clean 
Air  Act  where  applicable. 

(d)  Number  of  test  vehicles.  A 
manufacturer  must  test  a  minimum  of 
ten  vehicles  of  the  test  group  or  Agency- 
designated  subset.  A  manufacturer  may, 
at  the  manufacturer's  discretion,  test 
more  than  ten  vehicles  under  this 
paragraph  for  a  specific  test  group  or 
Agency-designated  subset.  If  a 
manufacturer  chooses  to  test  more  than 
the  required  ten  vehicles,  all  testing 
must  be  completed  within  the  time 
designated  in  the  testing  completion 
requirements  of  §  86. 1846-0 1(g).  Any 
vehicles  which  are  eliminated  from  the 
sample  either  prior  to  or  subsequent  to 
testing,  or  any  vehicles  for  which  test 
results  are  determined  to  be  void,  must 
be  replaced  in  order  that  the  final 
sample  of  vehicles  for  which  test  results 
acceptable  to  the  Agency  are  available 
equals  a  minimum  often  vehicles.  A 
manufacturer  may  cease  testing  with  a 
sample  of  five  vehicles  if  the  results  of 
the  first  five  vehicles  tested  show  mean 
emissions  for  each  pollutant  to  be  less 
than  75.0  percent  of  the  applicable 
standard,  v»dth  no  vehicles  exceeding 
the  applicable  standard  for  any 
pollutant. 

(e)  Emission  testing.  Each  test  vehicle 
of  a  test  group  or  Agency-designated 
subset  shall  be  tested  in  accordance 
with  the  Federal  Test  Procedure  and/or 
the  Supplemental  Federal  Test 
Procedure  (whichever  of  these  tests 
performed  under  §  86.1845-01  produces 
emission  levels  requiring  testing  under 
this  section)  as  described  in  subpart  B 
of  this  part,  when  such  test  vehicle  is 
tested  for  compliance  with  applicable 
exhaust  emission  standards  under  this 
subpart. 

(f)  Geographical  limitations.  (1)  Test 
groups  or  Agency-designated  subsets 
certified  to  50-state  standards:  For  low 
altitude  testing  no  more  than  50  percent 


of  the  test  vehicles  may  be  procm^d 
from  California.  The  test  vehicles 
procured  from  the  49  state  area  must  be 
procured  from  a  location  with  a  heating 
degree  day  30  year  annual  average  equal 
to  or  greater  than  4000. 

(2)  Test  groups  or  Agency-designated 
subsets  certified  to  49  state  standards: 
For  low-altitude  testing  all  vehicles 
shall  be  procured  from  a  location  with 
a  heating  degree  day  30  year  annual 
average  equal  to  or  greater  than  4000. 

(3)  Vehicles  procured  for  high  altitude 
testing  may  be  procured  from  any  area 
provided  that  the  vehicle's  primary  area 
of  operation  was  above  4000  feet. 

(g)  Testing  required  under  this  section 
must  commence  within  three  months  of 
completion  of  the  testing  imder 
§  86.1845-01  which  triggered  the 
confirmatory  testing  and  must  be 
completed  vnthin  seven  months  of  the 
completion  of  the  testing  which 
triggered  the  confirmatory  testing.  Any 
industry  review  of  the  results  obtained 
under  §  86.1845-01  and  any  additional 
vehicle  procurement  and/or  testing 
which  takes  place  under  the  provisions 
of  §  86.1845-01  which  the  industry 
believes  may  affect  the  triggering  of 
required  confirmatory  testing  must  take 
place  within  the  three  month  period. 
The  data  and  the  manufacturers 
reasoning  for  reconsideration  of  the  data 
must  be  provided  to  the  Agency  within 
the  three  month  period. 

(h)  Limit  on  manufacturer  conducted 
testing.  For  each  manufacturer,  the 
maximiun  nxunber  of  test  group(s)(or 
Agency-designated  subset(s))  of  each 
model  year  for  which  testing  under  this 
section  shall  be  required  is  limited  to  50 
percent  of  the  total  number  of  test 
groups  of  each  model  year  required  to 
be  tested  by  each  manufacturer  as 
prescribed  in  §  86.1845-01  rounded  to 
the  next  highest  whole  number  where 
appropriate.  For  each  manufacturer  with 
only  one  test  group  under  §  86.1845-01, 
such  manufacturer  shall  have  a 
maximum  potential  testing  requirement 
under  this  section  of  one  test  group  (or 
Agency-designated  subset)  per  model 
year. 

(i)  Prior  to  begiiming  in-use 
confirmatory  testing  the  manufacturer 
must,  after  consultation  with  the 
Agency,  submit  a  written  plan 
describing  the  details  of  the  vehicle 
procurement,  maintenance,  and  testing 
procedures  (not  otherwise  specified  by 
regulation)  it  intends  to  use. 

(j)  EPA  may  designate  a  subset  of  the 
test  group  based  on  transmission  tj'pe 
for  testing  under  this  section  in  lieu  of 
testing  the  entire  test  group  when  the 
results  for  the  entire  test  group  from 
testing  conducted  under  §86.1845-01 
show  mean  emissions  and  a  failure  rate 
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which  neet  these  criteria  for  additional 
testing. 

§86.1847-01     Manufacturer  in-use 
verificaf  on  and  in-use  confirmatory  testing; 
submittal  of  information  and  maintenance 
of  recor  Is. 

(a)  Tl  18  manufacturer  who  conducts  or 
causes  o  be  conducted  testing  of  any 
motor  \  ehicle  under  §  86.1845-01  shall 
establis  i.  maintain  and  retain  the 
followi;  »g  records  organized  and 
indexec  by  test  group  and  evaporative/ 
refuelir  g  family: 

(1)  A  record  documenting  correlation 
as  prescribed  by  §86.1845-01{e)(3). 

(2)  A  description  of  all  laboratory 
equipmsnt  calibrations  and  verifications 
as  presc  ribed  by  subpart  B  of  this  part 
or  other  wise  as  appropriate  using  good 
engines  ring  judgment. 

(3)  Pr  M:urement  documentation.  A 
descripi  ion  of  the  procurement  area,  a 
record  c  f  the  source(s)  of  any  list{s)  of 
vehicle!  used  as  a  basis  for 

procure  nent,  and  a  complete  record  of 
the  nun  her  of  vehicles  rejected  after 
positive  vehicle  owner  response  and 
reason(i )  for  manufacturer  rejection  of 
each  rej  jcted  vehicle.  A  complete  record 
of  the  n  imber  of  vehicle  owners/lessees 
in  whic  i  attempt  to  contact  was  made 
and  the  number  of  vehicle  owners/ 
lessees  i  dually  contacted,  the  number 
of  owne  rs/lessees  not  contacted  and  the 
reasons  md  number  of  each  for  failure 
to  conta  :t,  and  the  number  of  owners 
contacte  d  who  declined  to  participate. 

(4)  Al  records  required  to  be 
maintained  under  this  paragraph  shall 
be  retail  ed  by  the  manufacturer  for  a 
period  c  f  eight  (8)  years  after  the  end  of 
product  on  of  the  test  group  to  which 
they  reh  te. 

(b)  Th  3  manufacturer  who  conducts  or 
causes  ti »  be  conducted  testing  of  any 
motor  v(  hide  under  §86.1845-01  shall 
submit  t3  the  Administrator  on  a 
quart erl; '  calendar  year  basis,  with  the 
informal  ion  provided  to  the 
Adminii  trator  within  30  days  of  the  end 
of  the  qi  arter  of  each  calendar  year,  the 
foUowin  I  records  organized  by  test 
group  ai  d  evaporative/refueling  family. 

(1)  A  (  omplete  record  of  all  emission 
tests  per  brmed.  including  tests  results, 
the  date  of  each  test,  and  the  phase  mass 
values  fcr  fuel  economy,  carbon  dioxide 
and  eacl  pollutant  measured  by  the 
Federal '  "est  Procedure  and 
Supplemental  Federal  Test  Procedure  as 
prescrib(  (d  by  subpart  B  of  this  part. 

(2)  Foi  each  test  vehicle  within  a  test 
group,  a  record  and  description  of 
procedu  es  and  test  results  pertaining  to 
any  inspection  (including  the 
informal  ion  listed  in  Appendix  III  to 
this  sub|iart),  diagnostics,  and 
mainten  ince  performed  on  the  test 


vehicle  prior  to  testing  in  as-received 
condition. 

(3)  A  record  and  description  of  any 
inspection,  diagnostics,  and 
maintenance  performed  and/or  testing 
{including  emission  results)  of  any 
vehicle  tested  subsequent  to  its  initial 
as-received  test. 

(c)  The  manufacturer  who  conducts  or 
causes  to  be  conducted  testing  of  any 
motor  vehicle  under  §  86.1845-01  shall 
submit  to  the  Administrator  a  record  of 
the  name  and  location  of  the  testing 
laboratory(s)  to  be  used  to  conduct 
testing  for  each  model  year  30  working 
days  prior  to  the  initiation  of  testing  of 
that  model  year. 

(d)  The  manufacturer  of  any  test 
vehicle  subject  to  §86.1845-01  shall 
report  to  the  Agency  the  test  results 
(identifying  the  vehicle  test  group  and 
emission  test  results)  of  any  test  vehicle 
in  which  the  test  vehicle  fails  to  meet 
any  applicable  emission  standard.  The 
manufacturer  must  make  this  report 
within  72  hours  of  the  completion  of  the 
testing  of  the  test  vehicle. 

(e)  The  manufacturer  who  conducts  or 
causes  to  be  conducted  testing  of  any 
motor  vehicle  under  §  86.1846-01  shall 
establish,  maintain  and  retain  the 
following  organized  and  indexed 
records  by  test  group  or  Agency- 
designated  subset. 

(1)  A  description  of  all  laboratory 
equipment  calibrations  and  verifications 
as  prescribed  by  subpart  B  of  this  part 
or  by  good  engineering  judgment. 

(2)  Procurement  documentation.  A 
description  of  the  procurement  area,  a 
record  of  the  source(s)  of  any  list(s)  of 
vehicles  used  as  a  basis  for 
procurement,  a  complete  record  of:  the 
number  of  vehicle  owners/lessees  in 
which  attempt  to  contact  was  made  and 
the  number  of  vehicle  owners/lessees 
actually  contacted;  the  number  of 
owners/lessees  not  contacted  and  the 
reasons  and  number  of  each  for  failure 
to  contact;  the  number  of  owners 
contacted  who  declined  to  participate; 
and  a  complete  record  of  the  number  of 
vehicles  rejected  after  positive  vehicle 
owner  response  and  reason(s)  for 
manufacturer  rejection  of  each  rejected 
vehicle. 

(3)  All  records  required  to  be 
maintained  under  this  paragraph  shall 
be  retained  by  the  manufacturer  for  a 
period  of  eight  (8)  years  after  the  end  of 
production  of  the  test  group  to  which 
they  relate. 

(f)  Within  30  working  days  of  the 
completion  of  testing  of  a  test  group  or 
Agency-designated  subset  performed 
under  §  86.1846-01,  the  manufacturer 
shall  submit  to  the  Administrator  the 
following  records  organized  by  test 
group  or  Agency-designated  subset. 


(1)  A  complete  record  of  all  emission 
tests  performed,  including  tests  results, 
the  date  of  each  test,  and  the  phase  mass 
values  for  fuel  economy,  carbon  dioxide 
and  each  pollutant  measured  by  the 
Federal  Test  Procedure  and 
Supplemental  Federal  Test  Procedure  as 
prescribed  by  subpart  B  of  this  part. 

(2)  For  each  test  vehicle  within  a  test 
group,  a  record  and  description  of 
procedures  and  test  results  pertaining  to 
any  inspections,  diagnostics,  and 
maintenance  performed  on  the  test 
vehicle  prior  to  any  emission  testing. 

(3)  A  record  and  description  of  any 
inspections,  diagnostics,  maintenance 
performed  and/or  testing  (including 
emission  results)  of  any  test  vehicle 
tested  subsequent  to  its  initial  emission 
test. 

§86.1848-01     Certification. 

(a)(1)  If  after  a  review  of  the 
manufacturer's  submitted  Part  I 
application,  information  obtained  from 
any  inspection,  such  other  information 
as  the  Administrator  may  require,  and 
any  other  pertinent  data  or  information, 
the  Administrator  determines  that  the 
application  is  complete  and  that  all 
vehicles  within  a  test  group  as  described 
in  the  application  meet  the 
requirements  of  this  Part  and  the  Clean 
Air  Act,  the  Administrator  shall  issue  a 
certificate  of  conformity. 

(2)  If  after  review  of  the 
manufacturer's  application,  request  for 
certification,  information  obtained  ft-om 
any  inspection,  such  other  information 
as  the  Administrator  may  require,  and 
any  other  pertinent  data  or  information, 
the  Administrator  determines  that  the 
application  is  not  complete  or  the 
vehicles  within  a  test  group  as  described 
in  the  application,  do  not  meet 
applicable  requirements  or  standards  of 
the  Act  or  of  this  part,  the  Administrator 
may  deny  the  issuance  of  suspend,  or 
revoke  a  previously  issued  certificate  of 
conformity.  The  Administrator  will 
notify  the  manufacturer  in  writing, 
setting  forth  the  basis  for  the 
determination.  The  manufactiirer  may 
request  a  hearing  on  the  Administrator's 
determination. 

(b)  A  certificate  of  conformity  will  be 
issued  by  the  Administrator  for  a  period 
not  to  exceed  one  model  year  and  upon 
such  terms  as  deemed  necessary  or 
appropriate  to  assure  that  any  new 
motor  vehicle  covered  by  the  certificate 
will  meet  the  requirements  of  the  Act 
and  of  this  part. 

(c)  All  certificates  are  conditional 
upon  the  following  conditions  being 
met: 

(1)  The  manufactiu'er  must  supply  all 
required  information  according  to  the 
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provisions  of  §§86.1843-01  and 
86.1844-01. 

(2)  The  memufacturer  must  comply 
with  all  certification  and  in-use 
emission  standards  contained  in 
subparts  S  and  H  of  this  part  both 
during  and  after  model  year  production. 

(3)  The  manufactiu-er  must  comply 
with  all  implementation  schedules  sales 
percentages  as  required  in  §  86.1810  or 
elsewhere  in  this  part.  Failure  to  meet 

a  required  implementation  schedule 
sales  percentage  will  be  considered  to 
be  a  failure  to  satisfy  a  condition  upon 
which  the  certificate  was  issued  and  any 
vehicles  or  trucks  sold  in  violation  of 
the  implementation  schedule  shall  not 
be  covered  by  the  certificate. 

(4)  For  incomplete  light-duty  trucks,  a 
certificate  covers  only  those  new  motor 
vehicles  which,  when  completed  by 
having  the  primary  load-carrying  device 
or  container  attached,  conform  to  the 
maximinn  ciu-b  weight  and  frontal  area 
limitations  described  in  the  application 
for  certification  as  required  in 
§86.1844-01. 

(5)  The  manufacturer  must  meet  the 
in-use  testing  and  reporting 
requirements  contained  in  §§  86.1845- 
01,  86.1846-01,  and  86.1847-01.  as 
applicable.  Failure  to  meet  the  in-use 
testing  or  reporting  requirements  shall 
be  considered  a  failure  to  satisfy  a 
condition  upon  which  the  certificate 
was  issued.  A  vehicle  or  truck  wiU  be 
considered  to  be  covered  by  the 
certificate  only  if  the  manufacturer 
fulfills  this  condition  upon  which  the 
certificate  was  issued. 

(6)  Vehicles  are  covered  by  a 
certificate  of  conformity  only  if  they  are 
in  all  material  respects  as  described  in 
the  manufacturer's  application  for 
certification  (Part  I  and  Part  II). 

(d)  One  certificate  will  be  issued  for 
each  test  group  and  evaporative/ 
refueling  family  combination.  For  diesel 
fueled  vehicles,  one  certificate  will  be 
issued  for  each  test  group.  A  certificate 
of  conformity  is  deemed  to  cover  the 
vehicles  neuned  in  such  certificate  and 
produced  during  the  model  year. 

(e)  A  manufacturer  of  new  light-duty 
vehicles  and  light-duty  trucks  must 
obtain  a  certificate  of  conformity 
covering  such  vehicles  from  the 
Administrator  prior  to  selling,  offering 
for  sale,  introducing  into  commerce, 
delivering  for  introduction  into 
conunerce,  or  importing  into  the  United 
States  the  new  vehicle.  Vehicles 
produced  prior  to  the  effective  date  of 

a  certificate  of  conformity  may  also  be 
covered  by  the  certificate,  once  it  is 
effective,  if  the  following  conditions  are 
met: 

(1)  The  vehicles  conform  in  all 
respects  to  the  vehicles  described  in  the 


application  for  the  certificate  of 
conformity. 

(2)  The  vehicles  are  not  sold,  offered 
for  sale,  introduced  into  commerce,  or 
delivered  for  introduction  into 
commerce  prior  to  the  effective  date  of 
the  certificate  of  conformity. 

(3)  EPA  is  notified  prior  to  the 
beginning  of  production  when  such 
production  will  start,  and  EPA  is 
provided  a  full  opportunity  to  inspect 
and/ or  test  the  vehicles  during  and  after 
their  production.  EPA  must  have  the 
opportunity  to  conduct  SEA  production 
line  testing  as  if  the  vehicles  had  been 
produced  after  the  effective  date  of  the 
certificate. 

(f)  Vehicles  imported  by  an  origind 
equipment  manufactiirer  after  December 
31  of  the  calendar  year  for  which  the 
model  year  is  named  are  still  covered  by 
the  certificate  of  conformity  as  long  as 
the  production  of  the  vehicle  was 
completed  before  December  31  of  that 
year. 

(g)  For  test  groups  required  to  have  an 
emission  control  diagnostic  system, 
certification  will  not  be  granted  if,  for 
any  emission  data  vehicle  or  other  test 
vehicle  approved  by  the  Administrator 
in  consultation  with  the  manufacturer, 
the  malfunction  indicator  light  does  not 
illiuninate  under  any  of  the 
circmnstances  described  in  §  86.1806- 
01(k){l)  through  (6). 

(h)  Vehicles  equipped  with 
aftertreatment  technologies  such  as 
catalysts,  otherwise  covered  by  a 
certificate,  which  are  driven  outside  the 
United  States,  Canada,  and  Mexico  will 
be  presumed  to  have  been  operated  on 
leaded  gasoline  resulting  in  deactivation 
of  such  components  as  catalysts  and 
oxygen  sensors.  If  these  vehicles  are 
imported  or  offered  for  importation 
without  retrofit  of  the  catalyst  or  other 
aftertreatment  technology,  they  will  be 
considered  not  to  be  within  the  coverage 
of  the  certificate  unless  included  in  a 
catalyst  or  other  aftertreatment 
technology  control  program  operated  by 
a  manufactiuer  or  a  United  States 
Government  agency  and  approved  by 
the  Administrator. 

(i)  For  all  light-duty  vehicles  and  light 
light-duty  trucks  certified  to  NLEV 
standards  imder  §§86.1710  through 
86.1712,  the  following  provisions  apply: 

(1)  All  certificates  issued  are 
conditional  upon  manufacturer 
compliance  with  all  previsions  of 

§§  86.1710  through  86.1712  both  during 
and  after  model  year  production. 

(2)  Failure  to  meet  the  requirements  of 
§  86.1710(a)  through  (d)  will  be 
considered  to  be  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate(s) 
was  issued  and  the  vehicles  sold  in 
violation  of  the  fleet  average  NMOG 


standard  shall  not  be  covered  by  the 
certificate. 

(3)  Failiure  to  comply  fully  with  the 
prohibition  against  a  manufacturer 
selling  credits  that  it  has  not  generated 
or  are  not  available,  as  specified  in 

§  86.1710(e),  will  be  considered  to  be  a 
failure  to  satisfy  the  conditions  upon 
which  the  certificate{s)  was  issued  and 
the  vehicles  sold  in  violation  of  this 
prohibition  shall  not  be  covered  by  the 
certificate. 

(4)  Failure  to  comply  fully  with  the 
prohibition  against  offering  for  sale  Tier 
1  vehicles  and  TLEVs  in  the  Northeast 
Trading  Region,  as  defined  in  §  86.1702, 
after  model  year  2000  if  vehicles  with 
the  same  test  groups  are  not  certified 
and  offered  for  sale  in  California  in  the 
same  model  year,  as  specified  in 

§  86.1 711(a),  will  be  considered  to  be  a 
failure  to  satisfy  the  conditions  upon 
which  the  certificate(s)  was  issued  and 
the  vehicles  sold  in  violation  of  this 
prohibition  shall  not  be  covered  by  the 
certificate. 

(5)(i)  The  Administrator  will  issue  a 
National  LEV  certificate  of  conformity 
for  2000  model  year  vehicles  or  engines 
certified  to  comply  with  the  California 
TLEV  emission  standards. 

(ii)  This  certificate  of  conformity  shall 
be  granted  after  the  Administrator  has 
received  and  reviewed  the  California 
Executive  Order  a  manufacturer  has 
received  for  the  same  vehicles  or 
engines. 

(iii)  Vehicles  or  engines  receiving  a 
certificate  of  conformity  under  the 
provisions  in  this  paragraph  can  only  be 
sold  in  the  states  included  in  the  NTO, 
as  defined  in  §  86.1702,  and  those  states 
where  the  sale  of  California-certified 
vehicles  is  otherwise  authorized. 

(6)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(7)  For  recall  and  warranty  purposes, 
vehicles  not  covered  by  a  certificate 
because  of  a  violation  of  these 
conditions  of  the  certificate  will 
continue  to  be  held  to  the  standards 
stated  in  the  certificate  that  would  have 
otherwise  applied  to  the  vehicles. 

§  86.1 849-01     Right  of  entry. 

(a)  Any  manufacturer  who  has 
applied  for  certification  of  a  new  motor 
vehicle  subject  to  testing  under  this 
subpart,  or  any  manufacturer  or  entity 
who  conducts  or  causes  to  be  conducted 
in-use  verification  or  in-use 
confirmatory  testing  under  this  subpart, 
shall  admit  or  cause  to  be  admitted  any 
EPA  Enforcement  Officer  or  any  EPA 
authorized  representative  during 
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operat  ng  hours  on  presentation  of 
credentials  to  any  of  the  following: 

(1)  Any  facility  where  any  such 
certification  or  in-use  verification  or  in- 
use  coi  ifirmatory  testing  or  any 
proced  ures  or  activities  connected  with 
such  testing  are  or  were  performed. 

(2)  i^ny  facility  where  any  new  motor 
vehich  or  test  vehicle  used  for 
certification,  in-use  verification  or  in- 
use  coi  ifirmatory  testing  which  is  being, 
was,  oi  is  to  be  tested  is  present. 

(3)  A  ny  facility  where  any 
constrv  ction  process  or  assembly 
proces!  used  in  the  modification  or 
build  u  p  of  such  a  vehicle  into  a 
certific  ition  vehicle  is  taking  place  or 
has  tak  3n  place. 

(4)  A  ny  facility  where  any  record  or 
other  document  relating  to  §  86.1849- 
01(a)  (1 ),  (2),  and/or  (3)  is  located. 

fb)  U  Don  admission  to  any  facility 
referre<  to  in  paragraph  (a)  of  this 
section,  any  EPA  official  or  EPA 
authori  sed  representative  shall  be 
allowe(  [: 

(1)  To  inspect  and  monitor  any  part  or 
aspect  of  such  procedures,  activities, 
and  tesing  facilities,  including,  but  not 
limited  to,  monitoring  vehicle 
preconi  iitioning.  emissions  tests  and 
mileag(  (or  service)  accxmiulation, 
bench  i  ging,  maintenance,  and  vehicle 
soak  an  d  storage  procedures,  and  to 
verify  c  orrelation  or  calibration  of  test 
equipment. 

(2)  T(i  inspect  and  make  copies  of  any 
such  re;ords,  designs,  or  other 
documents,  including  those  records 
specified  in  §§86.1843-01,  86.1844-01, 
and  86.1847-01. 

(c)  In  order  to  allow  the  Administrator 
to  detei  mine  whether  or  not  production 
motor  \  ehicles  conform  to  the 
conditii  )ns  upon  which  a  certificate  of 
conformity  has  been  issued,  or  conform 
in  all  m  aterial  respects  to  the  design 
specific  ations  which  applied  to  those 
vehiclei ;  described  in  the  certification 
applica  ion  for  which  a  certificate  of 
conforn  lity  has  been  issued  to  standards 
prescribed  under  section  202  of  the  Act, 
any  manufacturer  shall  admit  any  EPA 
Enforce  ment  Officer  or  EPA  authorized 
represe:  itative  on  presentation  of 
credent  als  to: 

(1)  Any  facility  where  any  document, 
design,  or  procedure  relating  to  the 
translat  on  of  the  design  and 

constru  :tion  of  engines  and  emission- 
related  ;omponents  described  in  the 
complijnce  application  or  used  for 
certificc  tion  testing  into  production 
vehiclei  is  located  or  carried  on;  and 

(2)  Ai  ly  facility  where  any  motor 
vehicle!  to  be  introduced  into 
commei  ce  are  manufactured  or 
assembi  ed. 


(d)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (c)  of  this 
section,  any  EPA  Enforcement  Officer  or 
EPA  authorized  representative  shall  be 
allowed: 

(1)  To  inspect  and  monitor  any 
aspects  of  such  manufacture  or 
assembly  and  other  procedures; 

(2)  To  inspect  and  make  copies  of  any 
such  records,  documents  or  designs;  and 

(3)  To  inspect  and  photograph  any 
part  or  aspect  of  any  such  new  motor 
vehicles  and  any  component  used  in  the 
assembly  thereof  that  are  reasonably 
related  to  the  purpose  of  the  entry. 

(e)  Any  EPA  official  or  EPA 
authorized  representative  shall  be 
furnished  by  those  in  charge  of  a  facility 
being  inspected  with  such  reasonable 
assistance  as  he  may  request  to  help  him 
discharge  any  function  set  forth  in  this 
paragraph.  Each  applicant  for  or 
recipient  of  certification  is  required  to 
cause  those  in  charge  of  a  facility 
operated  for  its  benefit  to  furnish  such 
reasonable  assistance  without  charge  to 
EPA  whether  or  not  the  applicant 
controls  the  facility. 

(f)  The  duty  to  admit  or  cause  to  be 
admitted  any  EPA  Enforcement  Officer 
or  EPA  authorized  representative 
applies  whether  or  not  the  applicant 
owns  or  controls  the  facility  in  question 
and  applies  both  to  domestic  and  to 
foreign  manufacturers  and  facilities. 
EPA  will  not  attempt  to  make  any 
inspections  which  it  has  been  informed 
that  local  law  forbids.  However,  if  local 
law  makes  it  impossible  to  what  is 
necessary  to  insure  the  accuracy  of  data 
generated  at  a  facility,  no  informed 
judgment  that  a  vehicle  is  certifiable  or 
is  covered  by  a  certificate  can  properly 
be  based  on  those  data.  It  is  the 
responsibility  of  the  manufacturer  to 
locate  its  testing  and  manufacturing 
facilities  in  jurisdictions  where  this 
situation  will  not  arise. 

(g)  For  purposes  of  this  section: 

(1)  "Presentation  of  credentials"  shall 
mean  display  of  the  docvunent 
designating  a  person  as  an  EPA 
Enforcement  Officer  or  EPA  authorized 
representative. 

(2)  Where  vehicle,  component,  or 
engine  storage  areas  or  facilities  are 
concerned,  "operating  hours"  shall 
mean  all  times  during  which  personnel 
other  than  custodial  personnel  are  at 
work  in  the  vicinity  of  the  area  or 
facility  and  have  access  to  it. 

(3)  Where  facilities  or  areas  other  than 
those  covered  by  paragraph  (g)(2)  of  this 
section  are  concerned,  "operating 
hours"  shall  mean  all  times  during 
which  an  assembly  line  is  in  operation 
or  all  times  during  which  testing, 
maintenance,  mileage  (or  service) 
accumulation,  production  or 


compilation  of  records,  or  any  other 
procedure  or  activity  related  to 
certification  testing,  to  translation  of 
designs  from  the  test  stage  to  the 
production  stage,  or  to  vehicle  (or 
engine)  manufacture  or  assembly  is 
being  carried  out  in  a  facility. 

(4)  Reasonable  assistance  includes, 
but  is  not  limited  to,  clerical,  copying, 
interpretation  and  translation  services, 
the  making  available  upon  request  of 
personnel  of  the  facility  being  inspected 
diu-ing  their  working  hours  to  inform 
the  EPA  Enforcement  Officer  or  EPA 
authorized  representative  of  how  the 
facility  operates  and  to  answer  his 
quesdons,  and  the  performance  on 
request  of  emissions  tests  on  any  vehicle 
which  is  being,  has  been,  or  will  be  used 
for  certification  or  in-use  verification  or 
confirmatory  testing.  Such  tests  shall  be 
nondestructive,  but  may  require 
appropriate  mileage  (or  service) 
accumulation.  A  manufacturer  may  be 
compelled  to  cause  the  personal 
appearance  of  any  employee  at  such  a 
facility  before  an  EPA  Enforcement 
Officer  or  EPA  authorized  representative 
by  written  request  for  his  appearance, 
signed  by  the  Assistant  Administrator 
for  Air  and  Radiation  or  the  Assistant 
Administrator  for  Enforcement  and 
Compliance  Assurance,  served  on  the 
manufacturer.  Any  such  employee  who 
has  been  instructed  by  the  manufacturer 
to  appear  will  be  entitled  to  be 
accompanied,  represented,  and  advised 
by  counsel. 

§86.1850-01     Denial,  suspension  or 
revocation  of  certificate  of  conformity. 

(a)  If,  after  review  of  the 
manufacturer's  application,  request  for 
certification,  information  obtained  from 
any  inspection,  such  other  information 
as  the  Administrator  may  require,  and 
any  other  pertinent  data  or  information, 
the  Administrator  determines  that  one 
or  more  test  vehicles  do  not  meet 
applicable  requirements  or  standards  of 
the  Act  or  of  this  Part,  the  Administrator 
will  notify  the  manufacturer  in  writing, 
setting  forth  the  basis  for  the 
determination.  The  manufacturer  may 
request  a  hearing  on  the  Administrator's 
determination. 

(b)  Notwithstanding  the  fact  that  the 
vehicles  described  in  the  application 
may  comply  with  all  other  requirements 
of  this  subpart,  the  Administrator  may 
deny  issuance  of,  suspend,  or  revoke  a 
previously  issued  certificate  of 
conformity  if  the  Administrator  finds 
any  one  of  the  following  infractions  to 
be  substantial: 

(1)  The  manufacturer  submits  false  or 
incomplete  information. 

(2)  The  manufacturer  denies  an  EPA 
enforcement  officer  or  EPA  authorized 
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representative  the  opportunity  to 
conduct  authorized  inspections  as 
required  under  §  86.1849-01. 

(3)  The  manufacturer  renders 
inaccurate  any  test  data  which  it 
submits,  or  fails  to  make  a  good 
engineering  judgment  in  accordance 
with§86.1851-01(c)(l). 

(4)  The  manufacturer  denies  an  EPA 
enforcement  officer  or  EPA  authorized 
representative  reasonable  assistance  as 
required  in  §86.1849-01. 

(5)  The  manufacturer  fails  to  provide 
the  records  required  in  §  86.1844-01  to 
the  Administrator  within  the  deadline 
set  forth  in  the  request  for  such 
information. 

(6)  The  manufacturer  fails  to  comply 
with  all  conditions  under  which  the 
certificate  of  conformity  was  granted  as 
specified  in  86.1848-01. 

(7)  The  manufacturer  otherwise 
circiunvents  the  intent  of  the  Act  or  of 
this  Part. 

(c)  The  manufactiu-er  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied,  or  that  any  failure  to 
satisfy  a  condition  is  not  substantial. 

(d)  If  a  manufacturer  knowingly 
commits  an  infraction  specified  in 
paragraphs  (b)(1)  through  (b)(7)  of  this 
section,  knowingly  conunits  any 
fi^udulent  act  which  results  in  the 
issuance  of  a  certificate  of  conformity, 
or  fails  to  comply  with  the  conditions 
specified  in  §86.1843-01,  the 
Administrator  may  deem  such 
certificate  void  ab  initio. 

(e)  When  the  Administrator  denies, 
suspends,  revokes,  or  voids  ab  initio  a 
certificate,  EPA  will  provide  the 
manufacturer  a  written  determination. 
The  manufacturer  may  request  a  hearing 
under  §  86.1853-01  on  the 
Administrator's  decision. 

(f)  Any  suspension  or  revocation  of  a 
certificate  of  conformity  shall  extend  no 
further  than  to  forbid  the  introduction 
into  commerce  of  vehicles  previously 
covered  by  the  certificate  which  are  still 
in  the  possession  of  the  manufacturer, 
except  in  cases  of  such  fraud  or  other 
misconduct  that  makes  the  certification 
void  ab  initio. 

§86.1851-01    Application  of  good 
engineering  judgment  to  manufacturers' 
decisions. 

(a)  The  manufacturer  shall  exercise 
good  engineering  judgment  in  making 
all  decisions  called  for  under  this 
subpart,  including  but  not  limited  to 
selections,  categorizations, 
determinations,  and  applications  of  the 
requirements  of  the  subpart. 

(b)  Upon  written  request  by  the 
Administrator,  the  manufactiu-er  shall 


provide  within  15  working  days  (or 
such  longer  period  as  may  be  allowed 
by  the  Administrator)  a  written 
description  of  the  engineering  judgment 
in  question. 

(c)  The  Administrator  may  reject  any 
such  decision  by  a  manufacturer  if  it  is 
not  based  on  good  engineering 
judgment,  or  is  oUierwise  inconsistent 
with  the  requirements  of  this  subpart. 

(d)  If  the  Administrator  rejects  a 
decision  by  a  manufacturer  with  respect 
to  the  exercise  of  good  engineering 
judgment,  the  following  provisions  shall 
apply: 

(1)  If  the  Administrator  determines 
that  incorrect  information  was 
deliberately  used  in  the  decision 
process,  that  important  information  was 
deliberately  overlooked,  that  the 
decision  was  not  made  in  good  faith,  or 
that  the  decision  was  not  made  with  a 
rational  basis,  the  Administrator  may 
suspend  or  void  ab  initio  a  certificate  of 
conformity. 

(2)  If  the  Administrator  determines 
that  the  manufacturer's  decision  does 
not  meet  the  provisions  of 
paragraph(d)(l)  of  this  section,  but  that 
a  different  decision  woidd  reflect  a 
better  exercise  of  good  engineering 
judgment,  then  the  Administrator  will 
notify  the  manufacturer  of  this  concern 
and  the  basis  thereof. 

(i)  The  manufactiu-er  shall  have  at 
least  30  days  to  respond  to  this  notice. 
The  Administrator  may  extend  this 
response  period  upon  request  from  the 
manufacturer  if  it  is  necessary  to 
generate  additional  data  for  the 
manufactiuer's  response. 

(ii)  The  Administrator  shall  make  the 
final  ruling  after  considering  the 
information  provided  by  the 
manufacturer  diuing  the  response 
period.  If  the  Administrator  determines 
that  the  manufacturer's  decision  was  not 
made  using  good  engineering  judgment, 
he/she  may  reject  that  decision  and 
apply  the  new  ruling  to  future 
corresponding  decisions  as  soon  as 
practicable. 

(e)  The  Administrator  shall  notify  the 
manufacturer  in  writing  regarding  any 
decision  reached  imder  paragraph  (d)(1) 
or  (2)  of  this  section.  The  Administrator 
shall  include  in  this  notification  the 
basis  for  reaching  the  determination. 

(f)  Within  30  working  days  following 
receipt  of  notification  of  the 
Administrator's  determinations  made 
under  paragraph  (d)  of  this  section,  the 
manufactiuer  may  request  a  hearing  on 
those  determinations.  The  request  shall 
be  in  writing,  signed  by  an  authorized 
representative  of  the  manufactiuer,  and 
shall  include  a  statement  specifying  the 
manufacturer's  objections  to  the 
Administrator's  determinations,  and 


data  or  other  analysis  in  support  of  such 
objections.  If,  after  review  of  the  request 
and  supporting  data  or  analysis,  the 
Administrator  finds  that  the  request 
raises  a  substantial  factual  issue,  he/she 
shall  provide  the  manufactin-er  a 
hearing  in  accordance  with  §  86.1853- 
01  with  respect  to  such  issue. 

§86.1852-01     Waivers  for  good  in-use 
emission  performance. 

(a)  The  Administrator  may  waive 
requirements  of  this  subpart  relating  to 
development  of  emission-related 
information  or  test  data  if  the 
Administrator  determines  with 
confidence  that  the  in-use  emission  test 
verification  data  required  in  §  86.1845- 
01  are  below  the  applicable  emission 
standards  for  an  appropriate  period  of 
time,  and  that  such  performance  is 
likely  to  continue  in  subsequent  model 
years. 

(b)  Any  waiver  granted  under 
paragraph  (a)  of  this  section  will  be 
granted  only  if  the  Administrator 
determines  that  the  waived  requirement 
is  not  needed  to  assure  continued 
emission  compliance  and  the 
Administrator  will  have  sufficient 
testing  and  other  information  in  order  to 
make  certification  decisions. 

(c)  Any  waiver  granted  under 
paragraph  (a)  of  this  section  would  be 
limited  in  duration  to  a  period  of  one 
model  year,  unless  extended  by  the 
Administrator  as  a  result  of  continued 
demonstrations  of  good  in-use  emission 
performance. 

(d)  The  Administrator  reserves  the 
right  to  deny  or  revoke  a  waiver  which 
may  have  been  granted  if  he/she 
determines  that  the  manufacturer  no 
longer  qualifies  for  the  waiver. 

§86.1853-01    Certification  hearings. 

(a)(1)  After  granting  a  request  for  a 
hearing  under  this  subpart,  the 
Administrator  shall  designate  a 
Presiding  Officer  for  the  hearing. 

(2)  The  hearing  shall  be  held  as  soon 
as  practicable  at  a  time  and  place  fixed 
by  the  Administrator  or  by  the  Presiding 
Officer. 

(3)  In  the  case  of  any  hearing 
requested  pursuant  to  §86.1 850-01  (e), 
the  Administrator  may  in  his  discretion 
direct  that  all  argument  and 
presentation  of  evidence  be  concluded 
within  such  fixed  period  not  less  than 
30  days  as  he  may  establish  from  the 
date  that  the  first  written  offer  of  a 
hearing  is  made  to  the  manufacturer.  To 
expedite  proceedings,  the  Administrator 
may  direct  that  the  decision  cf  the 
Presiding  Officer  (who  may,  but  need 
not  be  the  Administrator)  shall  be  the 
final  EPA  decision. 


23971 


IGl 


(b)(1)  Upon  appointment  pursuant  to 
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hearing  file  will  be  available 
by  the  applicant  at  the 
the  Presiding  Officer, 
applicant  may  appear  in 
or  may  be  represented  by 
or  by  any  other  duly  authorized 

ive. 
The  Presiding  Officer  upon  the 
of  any  party,  or  in  his  discretion, 
for  a  prehearing  conference 
and  place  specified  by  him  to 
the  following: 
S:  mplification  of  the  issues; 
Stipulations,  admissions  of  fact, 
introduction  of  documents; 
imitation  of  the  number  of 
witnesses; 

'ossibility  of  agreement  disposing 
any  of  the  issues  in  dispute; 
other  matters  as  may  aid  in 
is  josition  of  the  hearing,  including 
"itional  tests  as  may  be  agreed 
the  parties. 

results  of  the  conference  shall 
redi^ced  to  writing  by  the  Presiding 
made  part  of  the  record. 
Hearings  shall  be  conducted  by 
Presiding  Officer  in  an  informal  but 
and  expeditious  manner.  The 
may  offer  oral  or  written 
den^e,  subject  to  the  exclusion  by  the 
Officer  of  irrelevant, 
and  repetitious  evidence, 
itnesses  will  not  be  required  to 
mder  oath.  However,  the 
Officer  shall  call  to  the 
of  witnesses  that  their 
may  be  subject  to  the 
of  title  18  U.S.C.  1001  which 
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se  documents  in  any  matter 
the  jurisdiction  of  any 

or  agency  of  the  United 


Aiy 


States. 

(3) 
cross- 
the 

(4)  Hfearings 
verbatii  n 


witness  may  be  examined  or 
ekamined  by  the  Presiding  Officer, 
par  ies,  or  their  representatives, 
shall  be  reported 
.  Copies  of  transcripts  of 
proceedmgs  may  be  purchased  by  the 
applica  nt  from  the  reporter. 

(5)  A  1  written  statements,  charts, 
tabulat  ons,  and  similar  data  offered  in 
evidence  at  the  hearings  shall,  upon  a 
showin  I  satisfactory  to  the  Presiding 


Officer  of  their  authenticity,  relevancy, 
and  materiality,  be  received  in  evidence 
and  shall  constitute  a  part  of  the  record. 

(6)  Oral  argument  may  be  permitted  in 
the  discretion  of  the  Presiding  Officer 
and  shall  be  reported  as  part  of  the 
record  unless  otherwise  ordered  by  the 
Presiding  Officer. 

(f)(1)  The  Presiding  Officer  shall  make 
an  initial  decision  which  shall  include 
written  findings  and  conclusions  and 
the  reasons  or  basis  therefor  on  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  record.  The  findings, 
conclusions,  and  written  decision  shall 
be  provided  to  the  parties  and  made  a 
part  of  the  record.  The  initial  decision 
shall  become  the  decision  of  the 
Administrator  without  further 
proceedings  unless  there  is  an  appeal  to 
the  Administrator  or  motion  for  review 
by  the  Administrator  within  20  days  of 
the  date  the  initial  decision  was  filed. 

(2)  On  appeal  from  or  review  of  the 
initial  decision  the  Administrator  shall 
have  all  the  powers  which  he  would 
have  in  making  the  initial  decision 
including  the  discretion  to  require  or 
allow  briefs,  oral  argument,  the  taking  of 
additional  evidence  or  the  remanding  to 
the  Presiding  Officer  for  additional 
proceedings.  The  decision  by  the 
Administrator  shall  include  written 
findings  and  conclusions  and  the 
reasons  or  basis  therefor  on  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  appeal  or  considered 
in  the  review. 

Appendix  I  to  Subpart  S  of  Part  86 — 
Vehicle  Procurement  Methodology 

I.  Test  Sampling:  The  master  owner  list 
will  be  obtained  from  manufacturer  records 
or  owner  registration  lists.  The  list  shall 
include  all  vehicle  configurations  of  the 
target  reality  check  test  group  within  the 
selected  mailing  area.  The  mailing  area  shall 
be  within  a  radius  of  at  least  20  miles  from 
the  test  site. 

II.  Selection  Guidelines:  The  manufacturer 
or  their  representative  shall  make  a 
reasonable  effort  to  contact  potential 
participants.  Solicitation  letters  will  be  sent 
to  potential  participants  in  the  order  of  their 
appearance  on  a  randomized  master  owner 
list.  The  manufacturer  or  their  representative 
shall  perform  the  following  steps: 

(a)  The  manufacturer  or  their 
representative  shall  mail  solicitation  letters 
in  batches.  The  size  of  each  batch  is  at  least 
five  times  the  required  number  of  vehicles  to 
be  tested  for  the  group  that  year.  First  class 
mail  shall  be  used. 

(b)  If  the  response  rate  is  less  than  20% 
after  two  to  four  weeks,  the  manufacturer  or 
their  representative  shall  make  one  more 
attempt  and  send  a  new  solicitation  package 
to  the  potential  participants  who  have  not  yet 
responded. 

(c)  A  telephone  questionnaire  will  be 
conducted  on  a  random  selection  of  returned, 
positive-response  postcards. 


(d)  If  the  required  number  of  vehicles  is  not 
obtained,  additional  solicitation  letters  shall 
be  sent  to  the  next  batch  of  potential 
participants  in  the  order  of  their  appearance 
on  a  randomized  master  owner  list  until  the 
required  number  of  vehicles  are  procured. 

(e)  Alternative  selection  methods  may  be 
used  with  advanced  approval  from  the 
Administrator. 

III.  Vehicles  Not  Available:  Vehicles  may 
not  be  available  or  will  not  be  pursued  for 
procurement  for  the  following  reasons: 

(a)  The  potential  participant  response 
indicates  "not  willing  to  participate." 

(b)  The  customer  has  moved  out  of  the 
area. 

(c)  The  solicitation  letter  is  undeliverable. 

(d)  The  customer  did  not  respond  after  two 
attempts. 

(e)  The  vehicle  is  not  in  the  appropriate 
mileage  or  age  category. 

Appendix  n  to  Subpart  S  of  Part  86 — 
As-received  Testing  Vehicle  Rejection 
Criteria 

1.  The  odometer  is  inoperative,  has  been 
replaced,  or  the  indicated  mileage  is  outside 
the  target  range. 

2.  The  emission  system  of  the  vehicle  has 
been  obviously  tampered  or  the  vehicle  has 
been  operated  on  leaded  fuel.  A 
manufacturer  may  request  a  vehicle  be 
rejected  because  of  the  addition  of  an 
aftermarket  security  system  if  the 
manufacturer  establishes  that  the  installation 
would  make  that  vehicle's  emissions 
unrepresentative. 

3.  The  vehicle  has  been  used  for  severe 
duty  (trailer  towing  for  passenger  cars,  snow 
plowing,  racing) 

4.  The  vehicle  has  a  history  of  extensive 
collision  damage  or  major  engine  repair 
(piston,  crank,  cylinder  head,  engine  block). 

5.  The  vehicle  exhibits  ominous  noises  or 
serious  fluid  leaks  from  the  engine  or 
transmission,  a  modified  exhaust  system, 
(headers,  side  pipes,  aftermarket  catalysts, 
etc)  or  an  exhaust  system  with  an  audible 
leak. 

6.  Testing  the  vehicle  could  endanger  the 
safety  of  the  vehicle,  test  facility,  or 
individuals  conducting  the  testing. 

7.  The  MIL  light  is  flashing  (severe  misfire 
indication). 

8.  Other  items  with  prior  agency  approval. 

Appendix  III  to  Subpart  S  of  Part  86 — 
As-Received  Inspection 

Items  to  be  recorded  at  time  of  Initial 
Inspection  of  Vehicle — 
1.  Date  of  Inspection 

3.  Test  Group 

4.  Evaporative/refueling  Family 

5.  Vehicle  model 

6.  Odometer  Reading 

7.  Build  Date 

B.  MIL  light  on/off  status 

9.  Readiness  code  status 

10.  Stored  OBD  codes 

11. Any  conditions  referenced  in  Appendix  H 
to  this  subpart  which  result  in  vehicle 
being  rejected  from  program. 
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PART  88— [AMENDED] 

53.  The  authority  citation  for  Part  88 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7418,  7581, 
7582,  7583.  7584,  7586,  7588,  7589,  7601(a). 

54.  Section  88.301-93  of  subpart  C  is 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§88.301-93    General  applicability. 

***** 

(c)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  shall  be  deemed  to  refer  to 
durability  groups  and  test  groups  as 
applicable  for  manufacturers  certifying 
new  light-duty  vehicles  and  light-duty 
trucks  under  the  provisions  of  40  CFR 
part  86,  subpart  S. 

PART  600— {AMENDED] 

55.  The  authority  for  Part  600 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2001,  2002,  2003, 
2005,  2006,  and  2013. 

56.  Section  600.002-85  is  amended  by 
revising  paragraph  (a)(15)  to  read  as 
follows: 

§600.002-85    Definitions. 

(a)  *   *   * 

(15)  Certification  Vehicle  means  a 
vehicle  which  is  selected  under  40  CFR 
86.084-24(b)(l)  or  40  CFR  86.1824-01 
as  applicable,  and  is  used  to  determine 
compliance  under  40  CFR  86.084-30  or 
40  CFR  86.1844-01  as  applicable  for 
issuance  of  an  original  certificate  of 
conformity. 
***** 

57.  Section  600.005-81  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  600.005-81     Maintenance  of  records  and 
rights  of  entry. 

The  provisions  of  this  section  are 
applicable  to  all  fuel  economy  data 
vehicles.  Certification  vehicles  are 
required  to  meet  the  provisions  of  40 
CFR  86.000-7  or  40  CFR  86.1844-01,  as 
applicable: 
***** 

58.  Section  600.006-89  is  amended  by 
revising  paragraphs  {c)(l)  and  (f)  to  read 
as  follows: 

§  600.006-89    Data  and  information 
requirements  for  fuel  economy  vehicles. 

***** 

(c)  *   *   * 

(1)  For  vehicles  tested  to  meet  the 
requirements  of  40  CFR  part  86  (other 
than  those  chosen  in  accordance  with 
40  CFR  86.1829-01(a)  or  40  CFR 
86.1844-01),  the  city  and  highway  fuel 
economy  results  from  all  tests  on  that 


vehicle,  and  the  test  results  adjusted  in 
accordance  with  paragraph  (g)  of  this 
section. 

***** 

(f)  If,  in  conducting  tests  required  or 
authorized  by  this  part,  the 
manufacturer  utilizes  procedures, 
equipment,  or  facilities  not  described  in 
the  Application  for  Certification 
required  in  40  CFR  86.087-21  or  40  CFR 
86.1844-01  as  applicable,  the 
manufacturer  shall  submit  to  the 
Administrator  a  description  of  such 
procedures,  equipment,  and  facilities. 
***** 

59.  Section  600.007-80  is  amended  by 
revising  paragraphs  (a)  and  (b)(3),  (b)(4) 
and  (e)(1)  to  read  as  follows: 

§600.007-80    Vehicle  acceptability. 

(a)  All  certification  vehicles  and  other 
vehicles  tested  to  meet  the  requirements 
of  40  CFR  part  86  (other  than  those 
chosen  per  40  CFR  86.080-24(c)  or  40 
CFR  86. 1829-01  (a)  as  applicable,  are 
considered  to  have  met  the 
requirements  of  this  section. 

(b)  *  *  * 

(3)  The  mileage  on  a  fuel  economy 
data  vehicle  must  be,  to  the  extent 
possible,  accumulated  according  to  40 
CFR  86.079-26(a)(2)  or  40  CFR  86.1831- 
01  as  applicable. 

(4)  Each  fuel  economy  data  vehicle 
must  meet  the  same  exhaust  emission 
standards  as  certification  vehicles  of  the 
respective  engine-system  combination 
during  the  test  in  which  the  city  fuel 
economy  test  results  are  generated.  The 
deterioration  factors  established  for  the 
respective  engine-system  combination 
per  §  86.079-28  or  §  86.1841-01  as 
applicable  will  be  used. 
***** 

(e)  *  *  * 

(1)  The  Administrator  may,  under  the 
provisions  of  40  CFR  86.079-37(a)  or  40 
CFR  86.1830-01  as  applicable,  request 
the  manufacturer  to  submit  production 
vehicles  of  the  configuration(s)  specified 
by  the  Administrator  for  testing  to 
determine  to  what  extent  emission 
noncompliance  of  a  production  vehicle 
configuration  or  of  a  group  of 
production  vehicle  configurations  may 
actually  exist. 
***** 

60.  A  new  §  600.008-01  is  added  to 
read  as  follows: 

§  600.008-01     Review  of  fuel  economy  data, 
testing  by  the  Administrator. 

(a)  Testing  by  the  Administrator.  (1) 
The  Administrator  may  require  that  any 
one  or  more  of  the  test  vehicles  be 
submitted  to  the  Agency,  at  such  place 
or  places  as  the  Agency  may  designate, 
for  the  purposes  of  conducting  fuel 


economy  tests.  The  Administrator  may 
specify  that  such  testing  be  conducted  at 
the  manufacturer's  facility,  in  which 
case  instrumentation  and  equipment 
specified  by  the  Administrator  shall  be 
made  available  by  the  manufacturer  for 
test  operations.  Any  testing  conducted 
at  a  manufacturer's  facility  pursuant  to 
this  paragraph  shall  be  scheduled  by  the 
manufacturer  as  promptly  as  possible. 

(2)  Retesting  and  official  data 
determination.  For  any  vehicles  selected 
for  confirmatory  testing  under  the 
provisions  of  paragraph  (a)(1)  of  this 
section,  the  Administrator  will  follow 
this  procedure: 

(i)  The  manufacturer's  data  (or 
harmonically  averaged  data  if  more  than 
one  test  was  conducted)  will  be 
compared  with  the  results  of  the 
Administrator's  test. 

(ii)  If,  in  the  Administrator's 
judgment,  the  comparison  in  paragraph 
(a)(2)(i)  of  this  section  indicates  a 
disparity  in  the  data,  the  Administrator 
will  repeat  the  city  test  or  the  highway 
test  or  both  as  applicable. 

(A)  The  manufacturer's  average  test 
results  and  the  results  of  the 
Administrator's  first  test  will  be 
compared  with  the  results  of  the 
Administrator's  second  test  as  in 
paragraph  (a)(2)(i)  of  this  section. 

(B)  If,  in  the  Administrator's 
judgment,  both  comparisons  in 
paragraph  (a)(2)(i)(A)  of  this  section, 
indicate  a  disparity  in  the  data,  the 
Administrator  will  repeat  the  city  fuel 
economy  test  or  highway  fuel  economy 
test  or  both  as  applicable  until: 

(i)  In  the  Administrator's  judgment 
no  disparity  in  the  data  is  indicated  by 
comparison  of  two  tests  by  the 
Administrator  or  by  comparison  of  the 
manufacturer's  average  test  results  and 
a  test  by  the  Administrator;  or 

(2)  Four  city  tests  or  four  highway 
tests  or  both,  as  applicable,  are 
conducted  by  the  Administrator  in 
which  a  disparity  in  the  data  is 
indicated  when  compared  as  in 
paragraph  (a)(2)(ii)  of  this  section. 

(iii)  If  there  is,  in  the  Administrator's 
judgment,  no  disparity  indicated  by 
comparison  of  manufacturer's  average 
test  results  with  a  test  by  the 
Administrator,  the  test  values  generated 
by  the  Administrator  will  be  used  to 
represent  the  vehicle. 

(iv)  If  there  is,  in  the  Administrator's 
judgment,  no  disparity  indicated  by 
comparison  of  two  tests  by  the 
Administrator,  the  harmonic  averages  of 
the  city  and  highway  fuel  economy 
results  from  those  tests  will  be  used  to 
represent  the  vehicle. 

(v)  If  the  situation  in  paragraph 
(a)(2)(ii)(B)(2)  of  this  section  occurs,  the 
Administrator  will  notify  the 
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manufi  icturer,  in  writing,  that  the 
Admin  istrator  rejects  that  fuel  economy 
data  ve  hide. 

fb)  iV  anufacturer-conducted 
confirmatory  testing.  (1)  If  the 
Admin  istrators  determines  not  to 
conduc  t  a  confinnatory  test  under  the 
provisi  3ns  of  paragraph  (a)  of  this 
section,  manufacturers  will  conduct  a 
confirmatory  test  at  their  facility  after 
submit  ing  the  original  test  data  to  the 
Admin  strator  whenever  any  of  the 
following  conditions  exist: 

(i)  Tl  e  vehicle  configiuation  has 
previoi  sly  failed  an  emission  standard; 

(ii)  T  le  test  exhibits  high  emission 
levels  c  etermined  by  exceeding  a 
percent  age  of  the  standards  specified  by 
the  Adi  ainistrator  for  that  model  year; 

(iii) '  he  fuel  economy  value  of  the 
test  is  Y  igher  than  expected  based  on 
procedi  ires  approved  by  the 
Admin  strator; 

(iv)  1  he  fuel  economy  value  is  close 
to  a  Ga!  Guzzler  Tax  threshold  value 
based  c  n  tolerances  established  by  the 
Administrator  for  that  model  year;  or 

(v)  Tie  fuel  economy  value  is  a 
potential  fuel  economy  leader  for  a  class 
of  vehi(  les  based  on  Administrator 
provide  d  cut  points  for  that  model  year. 

(2)  If  Jie  Administrator  selects  the 
vehicle  for  confirmatory  testing  based 
on  the  I  lanufacturer's  original  test 
results,  the  testing  shall  be  conducted  as 
orderec  by  the  Administrator.  In  this 
case,  th  ?  manufacturer-conducted 
confirm  atory  testing  specified  under 
paragra  )h  (b)(1)  of  this  section  would 
not  be  r  squired. 

(3)  Tl  e  manufacturer  shall  conduct  a 
retest  o  the  FTP  or  highway  test  if  the 
differer  ce  between  the  fuel  economy  of 
the  con  irmatory  test  and  the  original 
manufa;turer's  test  equals  or  exceeds 
three  ptrtent  (or  such  lower  percentage 
to  be  ap  alitd  consistently  to  all 
manufa  :turer  conducted  confirmatory 
testing  i  s  requested  by  the  manufactiu-er 
and  apt  roved  by  the  Administrator). 

(i)  Th  3  manufacturer  may,  in  lieu  of 
conduc  ing  a  retest,  accept  the  lower  of 
the  orig  nal  and  confirmatory  test  fuel 
econom  y  results  for  use  in  subpart  C  or 
F  of  thii  part. 

(ii)  Tl  le  manufacturer  shall  conduct  a 
second   etest  of  the  FTP  or  highway  test 
if  the  fu  il  economy  difference  between 
the  secc  nd  confirmatory  test  and  the 
original  manufacturer  test  equals  or 
exceeds  three  percent  (or  such  lower 
percent!  ige  as  requested  by  the 
manufai  :turer  and  approved  by  the 
Admini  itrator)  and  the  fuel  economy 
differen  :e  between  the  second 
confirmatory  test  and  the  first 
confirm  itory  test  equals  or  exceeds 
three  pe  rcent  (or  such  lower  percentage 
as  reque  sted  by  the  manufactiu-er  and 


approved  by  the  Administrator).  The 
manufacturer  may,  in  lieu  of  conducting 
a  second  retest,  accept  the  lowest  of  the 
original  test,  the  first  confirmatory  test, 
and  the  second  confirmatory  test  fuel 
economy  results  for  use  in  subpart  C  or 
F  of  this  part. 

(c)  Review  of  fuel  economy  data.  (1) 
Fuel  economy  data  must  be  judged 
reasonable  and  representative  by  the 
Administrator  in  order  for  the  test 
results  to  be  used  for  the  purposes  of 
subpart  C  or  F  of  this  part.  In  making 
this  determination,  the  Administrator 
will,  when  possible,  compare  the  results 
of  a  test  vehicle  to  those  of  other  similar 
test  vehicles. 

(2)  If  testing  was  conducted  by  the 
Administrator  under  the  provisions  of 
paragraph  (a)  of  this  section,  the  fuel 
economy  data  determined  by  the 
Administrator  imder  paragraph  (a)  of 
this  section,  together  with  all  other  fuel 
economy  data  submitted  for  that  vehicle 
under  §  600.006(c)  or  (e)  will  be 
evaluated  for  reasonableness  and 
representativeness  per  paragraph  (c)(1) 
of  this  section. 

(i)  The  fuel  economy  data  which  are 
determined  to  best  meet  the  criteria  of 
paragraph  (c)  (1)  of  this  section  will  be 
accepted  for  use  in  subpart  C  or  F  of  this 
part. 

(ii)  City  and  highway  test  data  will  be 
considered  separately. 

(iii)  If  more  than  one  test  was 
conducted,  the  Administrator  may 
select  an  individual  test  result  or  the 
harmonic  average  of  selected  test  results 
to  satisfy  the  requirements  of  paragraph 
(c)(2)(i)  of  this  section. 

(3)  If  confirmatory  testing  was  not 
conducted  by  the  Administrator  but 
confirmatory  testing  was  conducted  by 
the  manufacturer  under  the  provisions 
of  paragraph  (b)  of  this  section,  the  fuel 
economy  data  determined  by  the 
Administrator  under  paragraph  (b)  of 
this  section,  will  be  evaluated  for 
reasonableness  and  representativeness 
per  paragraph  (c)(1)  of  this  section. 

(i)  The  fuel  economy  data  which  are 
determined  to  best  meet  the  criteria  of 
paragraph  (c)(1)  of  this  section  will  be 
accepted  for  use  in  subpart  C  or  F  of  this 
part. 

(ii)  City  and  highway  test  data  will  be 
considered  separately. 

(iii)  If  more  than  one  test  was 
conducted,  the  Administrator  may 
select  an  individual  test  result  or  the 
harmonic  average  of  selected  test  results 
to  satisfy  the  requirements  of  paragraph 
{c)(2)(i)  of  this  section. 

(4)  If  no  confirmatory  testing  was 
conducted  by  either  the  Administrator 
or  the  manufacturer  under  the 
provisions  of  paragraph  (a)  and  (b)  of 
this  section,  respectively,  then  the  data 


submitted  under  the  provisions  of 

§  600.006(c)  or  (e)  shall  be  accepted  for 

use  in  subpart  C  or  F  of  this  part. 

(i)  City  and  highway  test  data  will  be 
considered  separately. 

(ii)  If  more  than  one  test  was 
conducted,  the  harmonic  average  of  the 
test  results  shall  be  accepted  for  use  in 
subpart  C  or  F  of  this  part. 

(d)  If,  based  on  a  review  of  the  fuel 
economy  data  generated  by  testing 
under  paragraph  (a)  of  this  section,  the 
Administrator  determines  that  an 
unacceptable  level  of  correlation  exists 
between  fuel  economy  data  generated  by 
a  manufacturer  and  fuel  economy  data 
generated  by  the  Administrator,  he/she 
may  reject  all  fuel  economy  data 
submitted  by  the  manufactiu-er  until  the 
cause  of  the  discrepancy  is  determined 
and  the  validity  of  the  data  is 
established  by  the  manufacturer. 

(e)(1)  If,  based  on  the  results  of  an 
inspection  conducted  under 
§  600.005(b)  or  any  other  information, 
the  Administrator  has  reason  to  believe 
that  the  manufacturer  has  not  followed 
proper  testing  procedures  or  that  the 
testing  equipment  is  faulty  or 
improperly  calibrated,  or  if  records  do 
not  exist  that  will  enable  him  to  make 
a  finding  of  proper  testing,  the 
Administrator  may  notify  the 
manufacturer  in  Meriting  of  his  finding 
and  require  the  manufactiu-er  to: 

(i)  Submit  the  test  vehicle(s)  upon 
which  the  data  are  based  or  additional 
test  vehicle(s)  at  a  place  he  may 
designate  for  the  piu'pose  of  fuel 
economy  testing. 

(ii)  Conduct  such  additional  fuel 
economy  testing  as  may  be  required  to 
demonstrate  that  prior  fuel  economy  test 
data  are  reasonable  and  representative. 

(2)  Previous  acceptance  by  the 
Administrator  of  any  fuel  economy  test 
data  submitted  by  the  manufacturer 
shall  not  limit  the  Administrator's  right 
to  require  additional  testing  under 
paragraph  (h)(1)  of  this  section. 

(3)  If,  based  on  tests  required  under 
paragraph  (e)(1)  of  this  section,  the 
Administrator  determines  that  any  fuel 
economy  data  submitted  by  the 
manufacturer  and  used  to  calculate  the 
manufacturer's  fuel  economy  average 
was  unrepresentative,  the  Administrator 
may  recalculate  the  manufacturer's  fuel 
economy  average  based  on  fuel 
economy  data  that  he/she  deems 
representative. 

(4)  A  manufacturer  may  request  a 
hearing  as  provided  in  §  600.009  if  the 
Administrator  decides  to  recalculate  the 
manufactiu^er's  average  pursueuit  to 
determinations  made  relative  to  this 
section. 
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61.  Section  600.010-86  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (c)(l)(i)  to  read  as  follow: 

§  600.01&-86    Vehicle  test  requirements 
and  minimum  data  requirements. 

(a)  For  each  certification  vehicle 
defined  in  this  part,  and  for  each  vehicle 
tested  according  to  the  emission  test 
procedures  in  40  CFR  part  86  for 
addition  of  a  model  after  certification  or 
approval  of  a  nmning  change  (40  CFR 
86.079-32,  86.079-33  and  86.082-34  or 
40  CFR  86.1842-01  as  applicable): 

***** 

(c)  *   *   * 

(D*  *  * 

(i)  Data  required  for  emission 
certification  under  40  CFR  86.084-24, 
86.079-32,  86.079-33,  and  86.082-34  or 
40  CFR  86.1828-01  and  86.1842-01  as 
applicable, 
***** 

62.  Section  600.111-93  is  amended  by 
revising  paragraph  (g)(2)  to  read  as 
follows: 

§  600.1 1 1  -93    Test  procedures. 

***** 
(g)*   *   * 

(2)  False  starts  and  stalls  during  the 
preconditioning  cycle  must  be  treated  as 
in  40  CFR  86.136  (d)  and  (e).  If  the 
vehicle  stalls  during  the  measurement 
cycle  of  the  highway  fuel  economy  test, 
the  test  is  voided,  corrective  action  may 
be  taken  according  to  40  CFR  86.079-25 
or  40  CFR  86.1834-01  as  applicable,  and 
the  vehicle  may  be  rescheduled  for  test. 
The  person  taking  the  corrective  action 
shall  report  the  action  so  that  the  test 
records  for  the  vehicle  contain  a  record 
of  the  action. 
***** 

63.  Section  600.113-93  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  600.1 1 3-93    Fuel  economy  calculations. 

***** 

(d)  Calculate  the  city  fuel  economy 
and  highway  fuel  economy  from  the 
grams/mile  values  for  total  HC,  CO,  C02 
and,  where  applicable,  CH3,  OH,  HCHO, 
NMHC  and  CH4  and,  the  test  fuel's 
specific  gravity,  carbon  weight  fraction, 
net  heating  value,  and  additionally  for 
natural  gas,  the  test  fuel's  composition. 
The  emission  values  (obtained  per 
paragraph  (a)  or  (b)  of  this  section,  as 
applicable)  used  in  each  calculation  of 
this  section  shall  be  rounded  in 
accordance  with  40  CFR  86.084- 
26(a)(6)(iii)  or  40  CFR  86.1837-01  as 
applicable.  The  C02  values  (obtained 
per  paragraph  (a)  or  (b)  of  this  section, 
as  applicable)  used  in  each  calculation 
of  this  section  shall  be  rounded  to  the 
nearest  gram/mile.  The  specific  gravity 


and  the  carbon  weight  fraction  (obtained 
per  paragraph  (c)  of  this  section)  shall 
be  recorded  using  three  places  to  the 
right  of  the  decimal  point.  The  net 
heating  value  (obtained  per  paragraph 
(c)  of  this  section)  shall  be  recorded  to 
the  nearest  whole  Btu/lb. 
***** 

64.  Section  600.207-93  is  amended  by 
revising  paragraph  (a)(3)(iii)  to  read  as 
follows; 

§  600.207-93    Calculation  of  fuel  economy 
values  for  a  model  type. 

(a)*   *  * 

(3)*   *   * 

(iii)  The  requirements  of  this 
paragraph  (a)(3)  may  be  satisfied  by 
providing  an  amended  application  for 
certification,  as  described  in  40  CFR 
86.084-21  or  40  CFR  86.1844-01  as 
applicable. 
***** 

65.  A  new  §  600.313-01  is  added  to 
read  as  follows: 

§  600.31 3-01     Timetable  for  data  and 
information  submittal  and  review. 

(a)  A  manufacturer  shall  submit  to  the 
Administrator  fuel  economy  label 
values  and  sufficient  information  to 
determine  fuel  economy  label  values 
within  the  following  time  constraints 
(except  for  manufacturers  designated 
under  §  600.312(a)(4)  who  shall  submit 
the  information  no  later  than  thirty 
calendar  days  prior  to  the  date  the 
model  type  [vehicle]  is  initially  offered 
for  sale. 

(1)  For  initial  general  label  values,  no 
later  than  five  working  days  before  the 
date  that  the  model  type  is  initially 
offered  for  sale; 

(2)  For  specific  label  values,  no  later 
than  five  working  days  before  any 
vehicles  are  offered  for  sale; 

(3)  For  model  types  having  label 
values  updated  because  of  running 
changes  (as  required  under 

§  600.314(b)),  the  submission  must  be 
made  at  least  five  working  days  before 
the  date  of  implementation  of  the 
running  change. 

(b)  A  manufacturer  may  not  proceed 
with  any  label  calculation  until  the  data 
from  each  vehicle  used  in  such 
calculation  satisfies  the  requirements  of 
§  600.008,  except  as  allowed  under  the 
provisions  of  §  600.314-01(e)  and 
approved  by  the  Administrator. 

(c)  If  the  Administrator  has  waived 
any  testing  in  paragraph  (b)  of  this 
section  and  subsequently  finds  that  the 
decision  to  waive  testing  was  based  on 
an  incorrect  data  submission  or  that  a 
fuel  economy  offset  exists  (based  on 
subsequent  testing  of  that 
manufacturer's  product  line),  the 
Administrator  may  require  confirmation 


of  the  data  generated  by  any  such 
waived  vehicle. 

66.  A  new  §  600.314-01  is  added  to 
read  as  follows: 

§600.314-01     Updating  label  values, 
annual  fuel  cost,  Gas  Guzzler  Tax.  and 
range  of  fuel  economies  for  comparable 
automobiles. 

(a)  The  label  values  established  in 
§600.312  shall  remain  in  effect  for  the 
model  year  luiless  updated  in 
accordance  with  paragraph  (b)  of  this 
section. 

fb)(l)  The  manufactxu^r  shall 
recalculate  the  model  type  fuel  economy 
values  for  any  model  type  containing 
base  levels  affected  by  numing  changes 
specified  in  §  600.507(a). 

(2)  For  separate  model  types  created 
in  §  600.207(a)(2),  the  manufactiu^r 
shall  recalculate  the  model  type  values 
for  any  additions  or  deletions  of 
subconfigurations  to  the  model  type. 
Minimum  data  requirements  specified 
in  §  600.010(c)(l)(ii)  shall  be  met  prior 
to  recalculation. 

(3)  Label  value  recalculations  shall  be 
performed  to  read  as  follows: 

(i)  The  manufactm^r  shall  use 
updated  total  model  year  projected  sales 
for  label  value  recalculations. 

(ii)  All  model  year  data  approved  by 
the  Administrator  at  the  time  of  the 
recalculation  for  that  model  type  shall 
be  included  in  the  recalculation. 

(iii)  Using  the  additional  data  under 
paragraph  (b)  of  this  section,  the 
manufacturer  shall  calculate  new  model 
type  city  and  highway  values  in 
accordance  with  §§600.207  and  600.209 
except  that  the  values  shall  be  rounded 
to  the  nearest  0.1  mpg. 

(iv)  The  existing  label  values, 
calculated  in  accordance  with 
§§  600.207  and  600.209,  shall  be 
rounded  to  the  nearest  0.1  mpg. 

(4)(i)  If  the  recalculated  city  or 
highway  fuel  economy  value  in 
paragraph  (b)(3)(iii)  of  this  section  is 
less  than  the  respective  city  or  highway 
value  in  paragraph  (b)(3)(iv)  of  this 
section  by  1.0  mpg  or  more,  the 
manufacturer  shall  affix  labels  with  the 
recalculated  model  type  values 
(rounded  to  whole  mpg's)  to  all  new 
vehicles  of  that  model  type  beginning 
on  the  day  of  implementation  of  the 
running  change. 

(ii)  If  the  recalculated  city  or  highway 
fuel  economy  value  in  paragraph 
(b)(3)(iii)  of  this  section  is  higher  than 
the  respective  city  or  highway  value  in 
paragraph  (b)(3)(iv)  of  this  section  by  1.0 
mpg  or  more,  then  the  manufacturer  has 
the  option  to  use  the  recalculated  values 
for  labeling  the  entire  model  type 
beginning  on  the  day  of  implementation 
of  the  running  change. 
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(c)  Fo  r  fuel  economy  labels  updated 
using  re  calculated  fuel  economy  values 
determi  led  in  accordance  with 
paragra  )h  (b)  of  this  section,  the 
manufa  rturer  shall  concurrently  update 
all  othe   label  information  (e.g..  the 
annual  uel  cost,  range  of  comparable 
vehicle;  and  the  applicability  of  the  Gas 
Guzzler  Tax  as  needed). 

(d)  The  Administrator  shall 
periodic  ally  update  the  range  of  fuel 
econom  es  of  comparable  automobiles 
based  u  )on  all  label  data  supplied  to  the 
Admini  (trator. 

(e)  Th  3  manufacturer  may  request 
permiss  on  from  the  Administrator  to 
calculat !  and  use  label  values  based  on 
test  data  from  vehicles  which  have  not 
complet  3d  the  Administrator  ordered 
confirmi  itory  testing  required  under  the 
provisio  ns  of  §  600.008-00(c).  If  the 
Admini!  trator  approves  such  a 
calculat  on  the  following  procedures 
shall  be  used  to  determine  if  relabeling 
is  requii  ed  after  the  confirmatory  testing 
is  comp  eted. 

(1)  Tn  3  Administrator  ordered 
confirmi  tory  testing  shall  be  completed 
as  quick  y  as  possible. 

(2)  Us  ng  the  additional  data  under 
paragraph  (e)(1)  of  this  section,  the 
manufac  turer  shall  calculate  new  model 
type  cit\  and  highway  values  in 
accordance  with  §§600.207  and  600.209 
except  t]  lat  the  values  shall  be  rounded 
to  the  ne  arest  0.1  mpg. 

(3)  Th  !  existing  label  values, 
calculat(  d  in  accordance  with 
§§600.2  )7  and  600.209,  shall  be 
rounded  to  the  nearest  0.1  mpg. 

(4)  Re  abeling.  (i)  If  the  recalculated 
city  or  h  ghway  fuel  economy  value  in 
paragrap  h  (b)(3)(iii}  of  this  section  is 
less  than  the  respective  city  or  highway 
value  in  paragraph  (b)(3)(iv)  of  this 
section  1  y  0.5  mpg  or  more,  the 
manufac  turer  shall  affix  labels  with  the 
recalculi  ted  model  type  values 
(roundec  to  whole  mpg's)  to  all  new 
vehicles  of  that  model  type  beginning  15 
days  afte  r  the  completion  of  the 
confirmc  tory  test. 

(ii)  If  1  oth  the  recalculated  city  or 
highway  fuel  economy  value  in 
paragrap  i  (b)(3)(iii)  of  this  section  is 
less  than  the  respective  city  or  highway 
value  in  Daragraph  (b)(3)(iv)  of  this 
section  ty  0.1  mpg  or  more  and  the 
recalcul.  ted  gas  guzzler  tax  rate 
determir  ed  under  the  provisions  of 


§  600.513-91  is  larger,  the  manufacturer 
shall  affix  labels  with  the  recalculated 
model  type  values  (rounded  to  whole 
mpg's)  and  gas  guzzler  tax  statement 
and  rates  to  all  new  vehicles  of  that 
model  type  beginning  15  days  after  the 
completion  of  the  confirmatory  test. 

(5)  For  fuel  economy  labels  updated 
using  recalculated  fuel  economy  values 
determined  in  accordance  with 
paragraph  (e)(4)  of  this  section,  the 
manufacturer  shall  concurrently  update 
all  other  label  information  (e.g.,  the 
aimual  fuel  cost,  range  of  comparable 
vehicles  and  the  applicability  of  the  Gas 
Guzzler  Tax  if  required  by  Department 
of  Treasury  regulations). 

67.  Section  600.507-86  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  600.507-86    Running  change  data 
requirements. 

(a)  Except  as  specified  in  paragraph 
(d)  of  this  section,  the  manufacturer 
shall  submit  additional  running  change 
fuel  economy  data  as  specified  in 
paragraph  (b)  of  this  section  for  any 
running  change  approved  or 
implemented  under  40  CFR  86.079-32, 
86.079-33,  or  86.082-34  or  40  CFR 
86.1842-01  as  applicable,  which: 
*         *         *   •      *         * 

68.  A  new  §  600.512-01  is  added  to 
read  as  follows: 

§600.512-01     Model  year  report. 

(a)  For  each  model  year,  the 
manufacturer  shall  submit  to  the 
Administrator  a  report,  known  as  the 
model  year  report,  containing  all 
information  necessary  for  the 
calculation  of  the  manufacturer's 
average  fuel  economy.  The  results  of  the 
manufacturer  calculations  and  summary 
information  of  model  type  fuel  economy 
values  which  are  contained  in  the 
average  calculation  shall  be  submitted 
to  the  Secretary  of  the  Department  of 
Transportation,  National  Highway  and 
Traffic  Safety  Administration. 

(b)(1)  The  model  year  report  shall  be 
in  writing,  signed  by  the  authorized 
representative  of  the  manufacturer  and 
shall  be  submitted  no  later  than  90  days 
after  the  end  of  the  model  year. 

(2)  The  Administrator  may  waive  the 
requirement  that  the  model  year  report 
be  submitted  no  later  than  90  days  after 
the  end  of  the  model  year.  Based  upon 


a  request  by  the  manufacturer,  if  the 
Administrator  determines  that  90  days 
is  insufficient  time  for  the  manufacturer 
to  provide  all  additional  data  required 
as  determined  in  §  600.507,  the 
Administrator  shall  establish  a  date  by 
which  the  model  year  report  must  be 
submitted. 

(3)  Separate  reports  shall  be  submitted 
for  passenger  automobiles  and  light 
trucks  (as  identified  in  §600.510). 

(c)  The  inodel  year  report  must 
include  the  following  information: 

(1)  All  fuel  economy  data  used  in  the 
labeling  calculations  and  subsequently 
required  by  the  Administrator  in 
accordance  with  §600.507; 

(2)  All  fuel  economy  data  for 
certification  vehicles  and  for  vehicles 
tested  for  ruiming  changes  approved 
under  40  CFR  86.1842-01; 

(3)  Any  additional  fuel  economy  data 
submitted  by  the  manufacturer  under 
§600.509; 

(4)  A  fuel  economy  value  for  each 
model  type  of  the  manufacturer's 
product  line  calculated  according  to 
§  600.510(b)(2); 

(5)  The  manufacturer's  average  fuel 
economy  value  calculated  according  to 
§  600.510(c); 

(6)  A  listing  of  both  domestically  and 
nondomestically  produced  car  lines  as 
determined  in  §600.511  and  the  cost 
information  upon  which  the 
determination  was  made;  and 

(7)  The  authenticity  and  accuracy  of 
production  data  must  be  attested  to  by 
the  corporation,  and  shall  bear  the 
signature  of  an  officer  (a  corporate 
executive  of  at  least  the  rank  of  vice- 
president)  designated  by  the 
corporation.  Such  attestation  shall 
constitute  a  representation  by  the 
manufacturer  that  the  manufacturer  has 
established  reasonable,  prudent 
procedures  to  ascertain  and  provide 
production  data  that  are  accurate  and 
authentic  in  all  material  respects  and 
that  these  procedures  have  been 
followed  by  employees  of  the 
manufacturer  involved  in  the  reporting 
process.  The  signature  of  the  designated 
officer  shall  constitute  a  representation 
by  the  required  attestation. 

|FR  Doc.  99-9062  Filed  5-3-99;  8:45  am] 
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DEPAFfTMENT  OF  COMMERCE 

Econoihic  Development 
Admin)Btration 

[DocketjNo.  990323079-9079-01] 

RIN06l|>-ZA10 

National  Technical  Assistance — 
Requei  t  for  Proposals  (RFP) 

AGENCY :  Economic  Development 
Admin:  stration  (EDA),  Department  of 
Commerce  (DoC). 
ACTION:  Notice  of  Availability  of  Funds. 


SUMMAF  Y:  EDA  solicits  proposals  for 
Nations  1  Technical  Assistance  projects, 
under  13  CFR  Part  307,  Subpart  C  (64 
FR  534y)  to  undertake  and  report  on 
secizriti  zation  of  economic  development 
loans  fr  am  revolving  loan  funds.  EDA 
anticipiites  making  three  to  five  awards 
from  a  lotal  of  $1.0  million  available, 
subject  to  available  funding  in  fiscal 
year  19' >9. 

DATES:  Prospective  applicants  are 
advisedj  that  EDA  will  conduct  a  pre- 
proposcl  conference  on  May  18,  1999,  at 
2:00  p.i  1.  in  the  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
14th  and  Constitution  Avenue,  NW, 
Washin  ^on,  DC  20230,  Room  1412,  at 
which  t  me  questions  on  this  RFP  can 
be  answ  ered.  Potential  applicants  are 
encourj  ged  to  provide  written  questions 
(See  Ad  dress  section  below)  by  May  1 1 , 
1999.  Pi  ospective  applicants  unable  to 
attend  t  lis  pre-proposal  conference  may 
participate  by  telephone  conference. 
Telecor  ference  information  may  be 
obtained  by  calling  (202)  482-4085 
betweei  8:30-5:00  EDT  on  May  17, 
1999. 

EDA  '  vill  also  conduct  pre-proposal 
conferei  ices  during  the  EDA  regional 
conferences  in  Boca  Raton,  FL  (June  7- 
9,  1999],  Dallas,  TX  (June  4.  1999),  and 
Long  Be  ach,  CA  (April  27-29,  1999).  To 
find  out  the  specific  location  and  time 
of  a  regi  anal  pre-proposal  conference, 
contact  David  F.  Witschi  (202)  482-2659 
or  John  .  McNamee  (202)  482-4085. 

Initia  proposals  for  funding  under 
this  pro  »ram  will  be  accepted  through 
June  21  1999.  Initial  proposals  received 
after  5:C0  p.m.  EDT  in  Room  7019,  on 
June  21   1999,  will  not  be  considered  for 
funding  By  July  2.  1999,  EDA  will 
advise  s  uccessful  proponents  to  submit 
full  applications  (containing  complete 
proposals  as  part  of  the  application), 
OMB  Control  Number  0610-0094. 
Completed  applications  must  be 
submitted  to  EDA  by  July  16.  1999.  EDA 
will  make  awards  under  this  RFP  no 
later  thin  September  30,  1999. 
ADDRESSES:  Send  initial  proposals  to 
John  ].  McNamee,  Director,  Research 


and  National  Technical  Assistance 
Division,  Economic  Development 
Administration,  Room  7019,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  F.  Witschi,  (202)  482-2659  or 
John  J.  McNamee  (202)  482-4085. 
SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

A.  Authority 

The  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(Pub.  L.  89-136,  42  U.S.C.  3121  et  seq.], 
including  the  comprehensive 
amendments  by  the  Economic 
Development  Administration  Reform 
Act  of  1998  (Pub.  L.  105-393)  (PWEDA) 
authorizes  EDA  to  make  grants  for, 
among  other  things,  demonstrations  of 
innovative  activities  or  strategic 
economic  development  investments  (42 
U.S.C.  3147).  Pub.  L.  105-277  makes 
funds  available  for  this  program. 

B.  Catalog  of  Federal  Domestic 
Assistance 

11.303  Economic  Development- 
Technical  Assistance  Program. 

C.  Program  Description 

For  a  description  of  this  program  see 
PWEDA  and  13  CFR  Chapter  III,  Part 
307  (64  FR  5347). 

n.  Area  of  Special  Emphasis 

EDA  invites  proposals  to  design, 
undertake,  and  evaluate  transactions 
demonstrating  securitization  of  ■ 
economic  development  loans  in  a 
variety  of  EDA-funded  Revolving  Loan 
Fund  (RLF)  portfolios.  For  the  purposes 
of  this  project,  EDA  defines 
securitization  transactions  to  include 
sales  of  loans,  pledging  the  future 
income  stream  of  a  loan,  and  similar 
secondary  market  activities.  This 
demonstration  program  is  designed  to 
generate  successful  transactions  that  can 
serve  as  models  for  use  by  federal,  state, 
or  nonprofit  entities  for  fiature 
transactions.  At  this  time,  EDA  does  not 
endorse  or  indicate  any  preference  for 
any  particular  securitization  technique 
or  method.  EDA  does  recognize, 
however,  in  viewing  this  as  a 
demonstration  program,  that  the  cost  of 
completing  a  transaction  may  be  higher 
and  the  return  to  participating  RLFs 
lower  than  would  eventually  be 
expected  once  securitization  of 
economic  development  loans  becomes  a 
more  established  practice. 

A.  Background 

Current  estimates  suggest  that  there 
may  be  as  many  as  several  thousand 


RLFs  involved  in  economic 
development  lending  with  total  assets  of 
several  billion  dollars.  These  RLFs  have 
been  created  over  the  past  20  years  with 
funding  from  a  variety  of  federal,  state, 
and  nonprofit  sources.  EDA  alone  has 
capitalized  more  than  400  RLFs,  with 
nearly  $700  million  in  assets  (See  13 
CFR  Part  308  (64  CFR  5347)  for  a 
program  description).  EDA  RLFs  are 
located  throughout  the  country  and  are 
managed  by  states,  local  units  of 
government.  Economic  Development 
Districts  and  nonprofit  organizations 
engaged  in  economic  development.  To 
date,  only  a  handful  of  secondary 
market  transactions  involving  RLF- 
soujced  economic  development  loans 
have  been  undertaken.  EDA  is  interested 
in  expanding  the  secondary  market  for 
economic  development  loans  as  a  cost- 
effective  cmd  fiscally  sound  means  of 
leveraging  the  capital  available  to  RLFs. 
Until  greater  experience  is  gained  in 
making  actual  transactions,  the  costs  of 
securitization  will  remain  high  and 
economic  development  loans  will  draw 
little  interest  from  potential  investors. 
This  demonstration  project  will  allow 
EDA  and  other  entities  involved  in 
economic  development  lending  to  gain 
experience,  expertise  and  knowledge 
required  to  develop  securitization 
standards,  guidelines  and  other 
requirements  necessary  to  make 
securitization  an  effective  and  fiscally 
sound  strategy  for  funding  economic 
development.  The  demonstration 
program  will  also  stimulate  further 
interest  in  economic  development  loan 
programs  by  the  secondary  investment 
community. 

B.  Scope  of  Work 

The  successful  applicant(s)  will: 

(1)  Propose  an  actual  securitization 
transaction  that  includes  loans  from  an 
EDA-funded  RLF.  EDA  will  not  consider 
proposals  limited  to  feasibility  studies 
or  examination  of  hypothetical 
transactions.  The  proposal  need  not 
identify  specific  buyers  and  sellers,  but 
it  should  describe  how  buyers  and 
sellers  will  be  determined. 

(2)  Make  a  sincere,  good  faith  effort  to 
complete  the  proposed  transaction. 

(3)  Include  a  plan  to  ensure 
competitive  pricing. 

(4)  Address  the  impact  the 
securitization  may  have  on  RLF 
borrowers. 

(5)  Provide  information  generated  by 
the  transaction  to  assist  EDA  and  others 
in  their  efforts  to: 

•  Identify  those  characteristics  of 
loans  and  loan  funds  that  influence  the 
success  or  failure  of  securitization 
efforts. 
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•  Identify  the  different  range  of 
securitization  approaches  available,  as 
well  as  their  relative  benefits,  costs  and 
possible  markets. 

•  Develop  RLF  loan  documentation 
standards  as  well  as  standards  for 
critical  RLF  organizational  procedures 
and  practices. 

•  Identify  and  quantify  the 
importance  of  specific  factors  that 
contribute  to  any  discount  of  the  loans 
securitized.  These  factors  may  include 
reduced  profitability  and  increased  risk 
of  the  loans  due  to:  (a)  Economic 
development  lending  policies;  (b)  actual 
performance  characteristics  of  the  RLF 
loans  and  borrowers;  (c)  the  quality  of 
documentation,  imderwriting  standards 
and  loan  servicing  practices  of  the  RLF 
lender(s);  and/or  (d)  the  scarcity  of 
actuarial  information  on  economic 
development  lending. 

•  Determine  if  securitization  is 
influencing  subsequent  loan  selection, 
evaluation,  servicing,  or  other  fund 
management  practices.  EDA  anticipates 
this  will  include  a  program  of  voluntary 
follow-on  monitoring  after  the  project  is 
completed. 

•  Address  the  effect  of  discounted 
transactions  (especially  if  repeated)  on 
the  ability  of  the  RLF  to  sustain  itself. 

While  information  gathered  from  each 
transaction  may  be  different,  this 
information  is  expected  to  help  other 
RLFs  interested  in  preparing  portfolios 
for  future  securitization.  The 
information  gathered  in  the 
demonstration  program  is  expected  to 
be  disseminated  by  EDA  to  the  broader 
economic  development  lending 
community. 

(6)  Prepare  a  final  report  documenting 
lessons  learned  from  the  securitization 
that  may  help  future  securitization 
participants. 

C.  Additional  Requirements 

The  successful  applicant(s)  must: 

(1)  Demonstrate  that  each 
participating  RLF  needs,  and  can  utilize, 
further  capitalization  within  a 
reasonable  time  frame. 

(2)  Propose  securitization  methods  or 
techniques  that  are  generedly  expected 
to  be  replicable. 

(3)  Not  use  federal  funds  for  loan 
guarantees  or  other  activities  designed 
to  influence  market  prices  by  artificially 
enhancing  the  credit-worthiness  of 
loans  to  be  sold. 

(4)  Describe  how  transaction  proceeds 
will  be  used  and  disbursed.  In  the  case 
of  an  EDA-funded  RLF,  any  net 
proceeds  of  a  securitization  (after 
transactions  costs  are  paid)  must  be 
applied  toward  new  loans  in  accordance 
with  the  original  lending  plan  of  the 


RLF  or  a  subsequent  plan  approved  by 
EDA. 

Successful  applicant(s)  will 
incorporate  one  or  more  of  the  following 
features  in  the  proposed 
secm-itization(s).  (Note:  incorporation  of 
all  features  is  not  required  and,  in  fact, 
several  of  the  following  are  mutually 
exclusive.)  A  proposed  secm'itization 
may: 

(1)  Be  limited  to  the  loans  of  a  single 
RLF,  or  be  subregional,  regional  or 
national  in  scope. 

(2)  Involve  loans  from  both  urban  and 
rural  RLFs;  Economic  Development 
District  operated  RLFs;  community 
based  organization  RLFs;  and  RLFs 
sponsored  by  other  federal,  state,  and 
local  government  agencies.  RLFs  funded 
by  non-EDA  sources  are  responsible  for 
securing  appropriate  and  timely 
approvals  of  their  funding  agencies 
before  a  transaction  is  completed. 

(3)  Demonstrate  innovative 
techniques  for  loan  pooling  from 
different  RLF  portfolios.  This  is 
intended  to  encourage  willing  and 
qualified  RLFs  to  participate,  regardless 
of  portfolio  size. 

(4)  Be  transacted  either  by  public 
offering  or  private  placement. 

(5)  Use  credit  ennancement 
techniques  provided  they  do  not  require 
an  additional  federal  subsidy. 

(6)  Include  rating  of  issues  by 
recognized  rating  services. 

D.  Costs 

Ordinarily,  the  applicant  is  expected 
to  provide  a  50%  nonfederal  share  of 
project  costs.  However,  the  Assistant 
Secretary  may  waive  the  required  50% 
matching  share  of  the  total  project  costs, 
provided  the  applicant  can  demonstrate: 

(1)  the  project  is  not  feasible  without, 
and  the  project  merits  such  a  waiver,  or 

(2)  the  project  is  addressing  major 
causes  of  distress  in  the  area  serviced 
and  requires  the  unique  characteristics 
of  the  applicant,  which  will  not 
participate  if  it  must  provide  all  or  part 
of  a  50  percent  nonfederal  share,  or  (3) 
the  project  is  for  the  benefit  of  local, 
state,  regional,  or  national  economic 
development  efforts,  and  will  be  of  no 
or  only  incidental  benefit  to  the 
recipient  (See  13  CFR  307.9;  64  FR 
5429). 

For  the  purposes  of  this 
demonstration  project,  EDA  funds  may 
be  used  to  pay  for: 

•  Professional  fees  associated  with 
the  transaction,  including,  but  not 
limited  to,  financial  advisors,  trustee 
and  legal  expenses  and  for  the  cost  to 
perform  due  diligence.  In  the  event  a 
transaction  is  completed  successfully, 
such  costs  are  expected  to  be  recovered 
from  the  transaction  proceeds,  and  may 


be  retained  by  the  applicant  and/or 
participating  RLFs  for  uses  approved  by 
EDA.  Such  reuse  of  EDA  funds  should 
be  described  in  the  proposal  (See  item 
C  (4)  above). 

•  Organizational  and  administrative 
fees  and  expenses,  including  direct 
salaries  of  applicant  staff  involved  with 
the  securitization. 

•  Other  costs  normally  eligible  imder 
EDA's  Technical  Assistance  Program. 

E.  Timing 

Each  project  will  begin  on  the  date 
specified  in  the  grant  award,  which 
shall  be  on  or  before  September  30, 
1999.  Each  securitization  transaction 
must  be  completed  no  later  than  nine 
months  after  the  date  of  approval  of  the 
grant.  A  final  report  and  evaluation 
must  be  submitted  to  EDA  within  90 
days  of  completion  of  the  securitization 
transaction. 

F.  Briefings  and  Workshops 

Each  award  includes  a  requirement 
that  the  applicant  conduct  a  total  of  up 
to  three  briefings  or  training  workshops 
for  individuals  and  organizations 
interested  in  the  results  of  this  project. 
Potential  applicants  should  be  aware 
that  the  completion  dates  set  forth 
below  are  for  completed  transactions 
and  submission  of  the  final  written 
report.  Briefings/workshops  will  take 
place  no  later  than  one  year  after 
submission  of  the  final  report.  Locations 
and  dates  of  the  briefings/workshops  are 
at  EDA's  discretion.  Most  likely,  this 
will  include  one  briefing  in  Washington, 
DC,  with  the  other  briefings/workshops 
held  in  conjunction  with  one  or  more  of 
EDA's  regional  conferences. 

ni.  How  to  Apply 

A.  Eligible  Applicants 

See  EDA's  interim  final  rule  at  13  CFR 
300.2  (64  FR  5347).  Eligible  applicants 
are  as  follows:  areas  meeting 
requirements  under  13  CFR  301.2; 
Economic  Development  Districts:  Indian 
tribes;  consortiums  of  Indian  Tribes; 
states,  cities  or  other  political 
subdivisions  of  a  state:  consortiums  of 
political  subdivisions  of  states; 
institutions  of  higher  education, 
consortiums  of  institutions  of  higher 
education;  public  or  private  nonprofit 
organizations  or  associations  acting  in 
cooperation  with  officials  of  a  political 
subdivision  of  a  state,  for-profit 
organizations,  and  private  individuals. 

A  lead  applicant  may  have  one  or 
more  other  eligible  applicants  as  co- 
applicants.  Where  appropriate, 
applicants  should  identify  in  advance 
professional  financial  and/or  legal 
consultants  who  will  participate  in  the 
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project  under  contract.  Such  contracts 
are  sub  act  to  procurement  requirements 
as  set  forth  in  15  CFR  Part  14  (63  FR 
47155)  or  15  CFR  Part  24.  as  applicable. 

B.  Prop  osal  Submission  Procedures 

Initia  I  proposals  submitted  by 
potentiil  applicants  should  include:  (1) 
a  descr  ption  of  how  the  applicant(s) 
intend!  >)  to  carry  out  the  scope  of  work; 
(2)  a  proposed  budget  and 
accompanying  narrative;  (3)  resumes/ 
qualifiqations  of  key  staff,  and  (4)  a 
proposed  time  line.  EDA  will  not  accept 
proposals  submitted  by  FAX.  Proposals 
received  after  5:00  p.m.  EDT  in  Room 
7019,  o|i  Jime  21,  1999,  at  the  address 
provided  above,  will  not  be  considered. 

rV.  Seloction  Process  and  Evaluation 
Criteria 

Prop<  sals  will  receive  initial  review 
by  EDA  to  assure  that  they  meet  all 
requiretoents  of  this  announcement  and 


requirements  under  13  CFR  Chapter  III 
(64  FR  5347),  including  eligibility  and 
relevance  to  the  specified  project  as 
described  herein.  All  proposals  must: 

(1)  Meet  EDA's  statutory  and 
regulatory  requirements; 

(2)  Propose  an  actual  securitization; 
and 

(3)  Document  a  structure  that  ensures 
an  arms-length  transaction  between  the 
seller  and  the  purchaser. 

EDA  will  carry  out  its  selection 
process  using  the  following  criteria: 

(1)  The  quality  of  a  proposal's 
response  to  the  scope  of  work  proposed; 
and 

(2)  The  ability  of  the  prospective 
applicant  to  successfully  carry  out  the 
proposed  activities.  If  an  initial  proposal 
is  selected,  EDA  will  invite  the 
proponent(s)  to  submit  a  full  proposed 
and  supply  the  applicant(s)  with  an 
Application  for  Federal  Assistance. 


From  the  full  proposals  and 
applications,  EDA  will  select  the 
applicant(s)  it  deems  most  qualified  and 
cost-effective.  EDA  anticipates  that  more 
full  proposals  and  applications  will  be 
received  than  will  eventually  be  funded. 

V.  Additional  Information  and 
Requirements 

See  64  FR  9221,  Part  III  for  additional 
information  and  requirements  (available 
on  the  internet  at  http://www.doc.gov/ 
eda/html/notice.htm,  under  the  heading 
"Economic  Development  Programs- 
Availability  of  Funds"). 

Dated:  April  26,  1999. 
Phillip  A.  Singerman, 

Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  99-10830  Filed  5-3-99;  8:45  am] 
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OEPAliiTMENT  OF  DEFENSE 

GENEiiAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACS  ADMINISTRATION 

48  CFFI  Parts  45  and  52 

[FAR  C»se  95-013] 

Federal  Acquisition  Regulation; 
Goven^ment  Property 

AGENCItS:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION]  Notice  of  public  meeting. 

SUMMARY:  A  public  meeting  is  being 
held  to  [discuss  replacing  the  property 
management  concepts  contained  in  the 
proposed  rule  published  at  62  FR  30186, 
June  2, 11997,  with  commercial  practices 
and  to  ^iscuss  other  changes  stemming 
from  public  comments  on  that  rule. 
DATES:  public  Meeting:  A  public  meeting 
will  be  tonducted  at  the  address  shown 
below  4om  9:30  a.m.  to  5:00  p.m.,  local 
time,  on  May  18  and,  if  needed.  May  19, 
1999. 

Disci  ssion  Materials:  Drafts  of  the 
materia  s  to  be  discussed  at  the  public 


meeting  will  be  available  electronically 
(http://www.acq.osd.mil/dp/mpi/)  on  or 
about  May  4,  1999.  Please  contact  Ms. 
Angelena  Moy  (see  contact  information 
below)  for  additional  information. 
ADDRESSES:  The  location  of  the  public 
meeting  is  VSE  Corporation,  2550 
Huntington  Avenue,  Alexandria,  VA 
22303. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  Moy  by  e-mail 
(moyac@acq.osd.mil)  or  telephone  (703) 
695-1097/1098,  or  fax  (703)  695-7596. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  proposed  rule  to  revise  Federal 
Acquisition  Regulation  (FAR)  Part  45  to 
simplify  the  management  and 
disposition  of  Government  property  was 
published  in  the  Federal  Register  at  62 
FR  30186,  June  2,  1997.  A  public 
meeting  was  conducted  on  February  17, 
1998,  to  address  comments  received  on 
that  rule.  As  a  result  of  the  public 
comments  and  to  consider  additional 
conunercial  property  management 
practices,  four  significant  changes  to, 
and  a  restructuring  of,  the  Jime  2,  1997, 
proposed  rule  are  being  considered: 

1 .  The  requirement  that  contractors 
have  or  maintain  specified  Government 


property  management  processes  is 
replaced  by  a  general  requirement  to  use 
sound  business  practices  to  control, 
protect,  and  maintain  Government 
property. 

2.  Consistent  with  comparable 
commercial  practice,  contractors  shall 
return  property  furnished  for 
performance  of  a  contract  to  the 
Government  in  the  same  condition,  less 
reasonable  wear  and  tear,  as  when  the 
property  was  furnished  to  the 
contractor. 

3.  Generally,  contractors  are  liable  for 
loss,  theft,  or  destruction  of,  or  damage 
to,  Government-furnished  property. 

4.  Under  cost-reimbursement  or  time- 
and-materials  contracts,  contractors  will 
have  title  to  certain  low  value  special 
tooling  and  special  test  equipment. 

The  public  meeting  will  provide  a 
forum  to  discuss  the  publics  views  of 
these  new  commercial  property 
management  concepts. 

List  of  Subjects  in  48  CFR  Parts  45  and 
52 

Government  procurement. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-11060  Filed  5-3-99;  8:45  am] 
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DEPAViTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[General  Administrative  Letter  No.  1-97, 
Chang^  1] 


Measures  for  Increasing  Efficiency  In 
the  Permanent  Labor  Certification 
Progra  m 

AGENCV:  Employment  and  Training 
Administration.  Labor. 
ACTION   Notice. 


Trainii  g 

for  pub  1 
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issued 
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the  Octpber 
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Avenue 
Washin  »t 
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numbei|| 

(Authority 
et  seq.: 
Stat 


497  S 

Signec 
April,  1 
John  R.  I 

Director. 


SUIMMA^Y:  The  Employment  and 

Administration  is  publishing 
lie  comment  General 
Administrative  Letter  (GAL)  No.  1-97, 

1.  Subject:  Measures  for 
Increa^ng  Efficiency  in  the  Permanent 
i  Certification  Process,  which  it 
.  ps  a  result  of  the  settlement 
reached  in  Lauretta  V. 
(No.  98-56061.  (9th  Cir.  March 
).  GAL  1-97  was  originally 
)n  October  1,  1996.  GAL  1-97, 
1 ,  published  below  differs  from 
1.  1996,  issuance  primarily 
iie  efficiency  measure  of  having 
restrictive  job  requirements 
adjudicated  prior  to  allowing 
advertisements  to  be  published  has  been 
removed. 

DATES:  nterested  persons  are  invited  to 
submit  written  comments  on  GAL  1-97, 
Change  1  on  or  before  July  6,  1999. 
ADORES  5ES:  Submit  written  comments 
to  the  /  ssistant  Secretary  for 
Employment  and  Training,  U.S. 
Depart!  lent  of  Labor,  200  Constitution 
Avenue.  NW.  Room  N-4456, 
Washin  ?ton,  DC  20210.  Attention:  John 
R.  Beve  ly,  IIL  Director,  U.S. 
Employ  ment  Service. 
FOR  FUPTHER  INFORMATION  CONTACT:  Mr. 
Denis  Gruskin.  Senior  Specialist, 
Division  of  Foreign  Labor  Certifications, 
Employment  and  Training 
Adminiptration.  200  Constitution 
NW..  Room  N-4456. 
on.  DC  20210.  Telephone  (202) 
(this  is  not  a  toll-fi-ee 


. :  8  U.S.C.  1182(a)(5)(A);  29  U.S.C. 
section  122.  Pub.  L.  101-649.  109 

) 


at  Washington.  EX:.  this  24  day  of 


C99. 


leverly  III, 

Employment  Service. 

Direcjive:  General  Administrative 
Letter  h  o.  1-97.  Change  1. 

To:  A  1  Regional  Administrators 

From  David  Henson.  Director.  Office 
of  Regie  nal  Management. 

Subject:  Measures  for  Increasing 
Efficien  :y  in  the  Permanent  Labor 
Certifici  ition  Process. 


1 .  Purpose.  To  modify  previously 
provided  procedural  guidance  for 
increasing  efficiency  in  the  permanent 
labor  certification  process  under  current 
regulations  in  order  to  handle  increasing 
workloads  with  declining  staff 
resources. 

2.  References.  20  CFR  Part  656, 
Technical  Assistance  guide  (TAG)  No. 
656  Labor  Certifications,  and  General 
Administration  Letter  (GAL)  No.  15-95. 

3.  Background.  GAL  1-97  was 
originally  issued  in  October  1996.  The 
goal  of  GAL  1-97  was  to  increase 
efficiency  in  the  permanent  labor 
certification  process.  To  accomplish  this 
goal,  the  GAL  promulgated  several 
measures  which  were  intended  to  allow 
speedier,  more  efficient  processing  of 
permanent  cases  within  ciurent 
regulations.  In  the  more  than  two  years 
of  experience  under  GAL  1-97  the 
evidence  indicates  that,  in  general,  the 
measures  put  forth  in  the  GAL  have 
been  effective.  In  the  past  two  years,  in 
spite  of  declining  staff,  the  States  and 
Regional  Offices  have  completed  action 
on  more  cases  than  in  past  years  when 
more  staff  were  available.  However,  as 

a  resul'v  of  the  settlement  agreement  in 
Lauretta  V.  Herman,  March  5,  1999,  the 
efficiency  measure  of  having  unduly 
restrictive  job  requirements  adjudicated 
prior  to  allowing  advertisements  to  be 
published  is  being  removed.  This 
change  to  GAL  1-97  is  to  remove  that 
requirement  and  reemphasize  the  other 
measures  stated  in  that  GAL. 

This  GAL  should  be  interpreted  in  a 
m.'uiner  consistent  with  the  labor 
certification  provisions  of  the 
Immigration  and  Nationality  Act, 
DefJartment  of  Labor  regulations 
promulgated  thereunder,  and  Board  of 
Alien  Labor  Certification  Appeals 
(BALCA)  case  law.  No  Notice  of 
Findings  (NOF)  shall  be  issued  and  no 
labor  certification  denied  based  solely 
upon  this  GAL.  as  this  GAL  is  not 
intended  to  substantively  change  the 
Department's  regulations  or  BALCA 
case  law  for  the  adjudication  of 
applications  for  labor  certification. 

4.  Action  Required.  Administrators 
are  requested  to: 

A.  Provide  the  attached  policy  and 
procediu'al  guidance  to  appropriate 
staff. 

B.  Instruct  alien  labor  certification 
staff  to  implement  the  measures  for 
increasing  efficiency  and  follow  the 
procedures  in  processing  permanent 
labor  certification  applications. 

C.  Apply  these  procedures  to 
applications  when  processing  begins  on 
or  after  the  effective  date  of  this  GAL. 

5.  Inquiries.  Direct  questions  to  the 
appropriate  Regional  Certifying  Officer. 


6.  Attachment.  Increasing  Efficiency 
in  the  Permanent  Labor  Certification 
Process. 

Expiration  Date:  June  30,  2001. 

Increasing  Efficiency  in  the  Permanent 
Labor  Certification  Process 

A.  Introduction 

In  order  to  increase  efficiency,  the 
measures  below  shall  be  implemented 
under  current  regulations  at  20  CFR  656 
by  Regions  and  State  Employment 
Security  Agencies  (SESAs)  on  May  1, 
1999.  These  measiu-es  are  designed  to 
significantly  reduce  U.S.  worker 
referrals  on  jobs  where  their  backgroimd 
and  experience  indicate  they  are  not 
fully  qualified  for  the  job's  stated 
requirements,  to  reduce  SESA  and 
Regional  Office  backlogs,  and  to  allow 
Regions  and  SESAs  to  handle  increasing 
workloads  in  a  timely  manner  with 
fewer  staff. 

To  promote  consistency  among 
Regions  and  SESAs,  operating 
procedures  have  been  provided  for 
handling  applications  involving  imduly 
restrictive  job  requirements,  reduction 
in  recruitment,  and  limited  review 
processing.  Depending  on  local 
situations,  other  efficiency  measures 
may  be  implemented  by  the  Regional 
Certifying  Officer. 

B.  Measures  to  Increase  Efficiency 

1 .  Unduly  Restrictive  Job  Requirements 

As  stated  in  the  regulations  and 
Technical  Assistance  Guide,  the  job 
opportunity's  requirements  shall  be 
those  normally  required  for  the  job  in 
the  United  States,  unless  adequately 
documented  as  arising  from  business 
necessity.  Normal  requirements  for  the 
occupation  in  which  the  job  opportimity 
is  included  may  be  found  in  the 
Dictionary  of  Occupational  Titles. 

2.  Reduction  in  Recruitment  Requests 
(RIRs) 

Regions  and  SESAs  will  encomage 
reduction  in  recruitment  requests  on 
applications: 

— For  occupations  for  which  there  is 

little  or  no  availability; 
— Which  have  no  restrictive 

requirements; 

— Which  meet  preveuling  wage;  and 
— For  which  the  employer  can  show 
adequate  recruitment  through  sources 
normal  to  the  occupation  and 
industry  within  the  previous  6 
months 

RIR  requests  will  be  given  expedited 
processing  by  SESAs  and  Regional 
Offices. 
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3.  Notice  of  Findings  (NOF)  Extensions 

After  issuing  a  NOF,  Certifying 
Officers  will  grant  only  one  extension  of 
time  beyond  the  initial  35  days  in  which 
the  employer  can  file  a  rebuttal.  The 
extension  may  be  granted  up  to  35  days. 
Further  extensions  will  not  be  granted. 

4.  Harmless  Error 

Certifying  Officers  will  have  the 
discretion  to  excuse  a  harmless  error  on 
the  part  of  the  employer  to  fully  comply 
with  the  regulations  if  the  Certifying 
Officer  determines  that  the  labor  market 
was  sufficiently  tested  to  warrant  a 
finding  that  qualified  U.S.  workers  are 
not  available  for  the  job  opportunity  and 
employment  of  the  alien  will  not 
adversely  affect  wages  and  working 
conditions  of  U.S.  workers  similarly 
employed.  A  finding  of  harmless  error 
will  be  made  by  the  Certifying  Officer 
on  a  case-by-case  basis  and  shall  not  set 
a  precedent  for  another  case. 

5.  Limited  Review  Processing 

Certifying  Officers  may  work  with 
their  SESAs  to  set  up  a  system  to 
identify  and  flag  applications  that  are 
ready  for  transmittal  to  the  Region  and 
apparently  have  no  processing 
problems.  Such  applications  may  not 
have  special  job  requirements,  unusual 
job  duties,  applicant  availability,  or 
wage  issues.  Based  on  the 
recommendation  of  the  SESA,  such 
cases  will  generally  be  approved  as  they 
are  received  in  the  Region  with  minimal 
review.  For  quality  control  purposes,  a 
small  number  of  cases  in  various 
occupations  will  be  randomly  selected 
for  a  more  extensive  review. 

6.  Resume  Screening 

SESA  staff  shall  screen  resumes  of 
U.S.  workers  against  the  employer's  job 
requirements  regardless  of  whether  or 
not  they  are  considered  by  the  SESA  to 
be  unduly  restrictive.  Only  those 
resumes  of  fully  qualified  applicants, 
based  on  the  employer's  final  stated 
requirements,  shall  be  sent  to  the 
employer  and  to  the  Regional  Office. 
Recruitment  on  the  job  order  will  cease 
when  it  is  forwarded  to  the  Regional 
Office.  Late  resumes  may  be  sent  to 
employers  having  similar  job  offers  or 
returned  to  applicants.  After  the  labor 
certification  has  been  issued,  resumes 
will  be  discarded.  Regions  shall  retain 
resumes  of  qualified  applicants  when  a 
NOF  or  Final  Determination  has  been 
issued. 

7.  Standardized  Recruitment 

When  the  Certifying  Officer  requires 
the  employer,  through  an  NOF,  to 
recruit  again  because  of  deficiencies  in 
the  first  recruitment,  the  employer  shall 


be  instructed  to  place  a  1-day  Sunday 
advertisement  in  an  appropriate 
newspaper  of  general  circulation.  The 
ad  must  run  in  conjunction  with  a  10- 
day  job  order  placed  with  the  SESA. 
This  reduced  level  of  recruitment  may 
not  be  used  by  employers  who  have 
never  recruited  for  the  position,  or  when 
the  Certifying  Officer  has  determined 
that  a  trade  or  professional  journal  is  the 
most  appropriate  advertising  medium. 

8.  Advertisements 

Because  the  SESA  will  not  have 
sufficient  time  to  review  a  draft  ad  once 
a  job  order  has  been  placed.  SESAs  are 
only  required  to  assist  in  drafting  the 
text  or  reviewing  a  draft  ad  for  accuracy 
if  the  ad  is  submitted  with  an  initial  or 
resubmitted  application. 

9.  Applicant  Questionnaires 

Because  of  budgetary  constraints  at 
the  SESAs  and  Regional  Offices,  SESAs 
should  no  longer  send  questionnaires  to 
U.S.  workers  who  were  interviewed  as 
the  result  of  the  labor  certification 
process. 

C.  Operating  Procedures 

1.  Unduly  Restrictive  Job  Requirements 

a.  The  SESA  will  review  each 
permanent  labor  certification 
application  to  consider  whether  there 
may  be  any  unduly  restrictive 
requirements. 

b.  The  SESA  will  notify  the  employer 
of  any  potential  unduly  restrictive 
requirements  and  request  the  employer 
to  either  remove  those  requirement{s)  or 
provide  a  business  necessity 
justification  for  the  requirement(s)  in 
question  within  45  days  of  the  date  of 
the  request.  If  complete  information  is 
not  received  within  45  days,  the 
application  will  be  retiu-ned  to  the 
employer.  If  it  is  refiled,  it  will  be 
treated  as  a  new  application  with  the 
original  date  of  receipt  deleted  and 
replaced  with  the  refiling  date. 

c.  The  SESA  will  also  request,  as  part 
of  the  business  necessity 
documentation,  that  the  employer 
provide  documentation  to  show  that  the 
job  existed  and  was  previously  filled  at 
the  same  requirements  before  the  alien 
was  hired.  The  employer  may  submit 
documentation  including  but  not 
limited  to  position  descriptions, 
organizational  charts  and  payroll 
records,  etc.  Jobs  which  did  not  exist 
before  the  alien  was  hired  will  be 
considered  jobs  that  are  not  truly  open 
to  U.S.  workers,  unless  the  employer 
can  clearly  demonstrate  that  a  major 
change  in  the  business  operation  caused 
the  position  to  be  created  after  the  alien 
was  hired. 


d.  After  the  employer  responds  to  the 
State's  request  for  further  information 
regarding  the  requirements  for  the  job 
opportunity,  the  State  will  then  proceed 
to  complete  the  processing  of  the 
application,  including  the  necessary 
advertisement(s)  and  SESArch  of  the 
SESA  applicant  files. 

2.  Reduction  in  Recruitment  Requests 
(RIRs) 

a.  An  employer  may  file  a  reduction 
in  recruitment  request  for  any 
occupation,  except  those  listed  on 
Schedule  B.  if  the  employer  can  show 
that  an  adequate  test  of  the  labor  market 
has  occurred  at  prevailing  wages  and 
working  conditions  through  sources 
normal  to  the  occupation  and  industry 
within  the  previous  6  months. 

b.  SESAs  and  Certifying  Officers  will 
encourage  requests  for  reduction  in 
recruitment  in  occupations  with  little  or 
no  availability  and  in  circumstances  as 
determined  by  individual  Certifying 
Officers. 

c.  Upon  receiving  an  employer's 
written  request  for  a  reduction  in 
recruitment,  the  SESA  shall  review  the 
application  for  completeness  and 
determine  the  appropriate  prevailing 
wage. 

d.  The  SESA  shall  return  the 
application  to  the  employer  for 
correction  and/or  additional 
information  if  there  are  deficiencies  in 
the  application,  such  as  an  inadequate 
wage  offer  or  restrictive  job 
requirements. 

e.  When  there  are  deficiencies  in  the 
application  that  would  have  affected  the 
recruitment,  the  SESA  should  advise  the 
employer  that  it  is  unlikely  that  the 
Certifying  Officer  will  approve  an  RIR 
and  suggest  that  the  employer  recruit 
through  the  regular  process.  However, 
the  SESA  may  not  discourage  the  use  of 
RIR  nor  refuse  to  transmit  a  written 
request  for  an  RIR  to  the  Certifying 
Officer. 

f.  When  transmitting  the  RIR  to  the 
Certifying  Officer,  the  SESA  should 
include  a  recommendation,  based  on  its 
knowledge  of  the  labor  market,  for  or 
against  granting  the  request. 

g.  The  RIR  will  be  given  expedited 
processing  at  the  Region  if  it  contains  no 
deficiencies.  Those  with  deficiencies 
identified  by  the  SESA  shall  be 
processed  in  the  order  that  they  are 
received  along  with  other  applications. 

h.  Among  the  factors  to  be  considered 
by  the  Certifj'ing  Officer  in  making 
determinations  on  RIRs  pursuant  to 
section  20  CFR  656.24  are  the  following: 

•  Adequacy  of  the  recruitment  conducted 
by  the  employer  applicant,  e.g.,  newspaper 
advertising,  job  fairs,  internet. 
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D(  cumentation  of  normal  recruitment 
practic  es  in  the  industry  and  occupation 
i  by  the  employer, 
^jailability  of  U.S.  workers  for  the 
tion  involved  in  the  employer's 
tion  for  which  recruitment  has  been 
condui  :ted  through  the  SESA  in  the  peist,  as 
by  ES  referrals  to  job  orders. 

.  recommendations/comments, 
tifying  Officer's  knowledge  of  the 
local  l4bor  market. 


SISAi 
Cert 


If  R  R  is  denied  because  the 
recrui  ment  is  not  acceptable,  the 
pplication  shall  be  returned  to  the 

for  regular  processing  in  the  order 
which  it  is  received  along  with  other 


a 

SESA 
in 
appl 

i.  If 
defici 
offer 
Certify 
denyi 


ications. 


cr  1 


iie  RIR  request  contains 
(  ncies,  such  as  inadequate  wage 
restrictive  job  requirements,  the 
ing  Officer  shall  issue  an  NOF 
1  ig  the  RIR  and  citing  the 
defici(  ncies. 


3.  Limited  Review  Processing 

a.  At  his  or  her  discretion,  the 
Certifying  Officer,  may  establish  a 
process  for  making  expedited 
determinations  on  applications  based  on 
the  recommendations  of  the  SESA.  Such 
SESA  recommendations  must  be  in 
accordance  with  guidelines  established 
in  advance  by  the  Certifying  Officer. 

b.  Limited  review  processing  shall 
apply  to  applications  which  offer  the 
prevailing  wage,  have  no  special 
requirements  or  job  duties,  do  not 
exceed  the  Specific  Vocational 
Preparation  level  assigned  to  the  job, 
and  have  no  applicant  availability  or  a 
few  applicants  who  clearly  do  not  meet 
the  job's  requirements. 

c.  Applications  may  be  designated  for 
limited  review  processing  only  after 
completion  of  recruitment.  The  SESA 
will  assemble  an  application  package  for 
regional  processing  as  follows  and  affix 
a  limited  review  code  ("LR")  to  the  file: 


•  One  copy  of  the  ETA  7147— State 

Agency  Transmittal. 

•  One  copy  of  the  G-28 — Notice  of 
Appearance  of  Attorney. 

•  Two  sets  of  the  ETA  750,  Parts  A  &  B, 
Application  for  Alien  Employment 
Certification  and  one  backup  copy  of  Part  B. 

•  One  copy  of  correspondence  and  other 
documentation. 

•  One  copy  of  the  SESA  Job  Order. 

•  One  copy  of  the  Internal  Job  Posting. 

•  One  copy  of  all  three  Advertisements. 

•  One  copy  of  the  Recruitment  Results. 

•  One  copy  of  the  Resumes. 

d.  For  the  most  part,  applications 
which  meet  the  limited  review  criteria 
will  be  expedited  for  approval  when 
they  are  received  in  the  Regional  Office. 
Some  applications  will  be  randomly 
selected  for  review  for  quality  control 
and  SESA  training  purposes. 

[PR  Doc.  99-11131  Filed  5-3-99;  8:45  am] 
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OEPAfiTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Final  Founding  Priorities  for  Fiscal 
Years  ^999-2000  for  Certain  Centers 
and  Pmjects 

AGENCt:  Department  of  Education. 
SUMMARY:  The  Secretary  announces  final 
fundin  ?  priorities  for  four  Rehabilitation 
Researi  :h  and  Training  Centers  (RRTCs) 
and  tw  D  Disability  and  Rehabilitation 
Researi  :h  Projects  (DRRPs)  under  the 
Nation  il  Institute  on  Disability  and 
Rehabi  itation  Research  (NIDRR)  for 
fiscal  \  ears  1999-2000.  The  Secretary 
takes  i  lis  action  to  focus  research 
attenti(  in  on  areas  of  national  need. 
These  )riorities  are  intended  to  improve 
rehabil  itation  services  and  outcomes  for 
indivic  uals  with  disabilities. 
EFFECT  VE  DATE:  These  priorities  take 
effect  rn  June  3.  1999. 
FOR  FUIITHER  INFORMATION  CONTACT: 
Donna  vJangle.  Telephone:  (202)  205- 
5880.  lidividuals  who  use  a 
telecon  imunications  device  for  the  deaf 
(TDD)  I  nay  call  the  TDD  number  at  (202) 
205-27  42.  Internet: 
Donna,  _Nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  his  document  in  an  alternate 
format  e.g..  Braille,  large  print, 
audiotj  pe.  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  This 
notice  ( lontains  final  priorities  under  the 
Disabil  ty  and  Rehabilitation  Research 
Projecti  1  and  Centers  Program  for  four 
RRTCs  related  to:  rehabilitation  for 
person!  with  long-term  mental  illness; 
rehabil  tation  for  children  with 
disabili  ties  with  special  health  care 
needs;  )olicies  affecting  the  provision  of 
service  ;  to  children  with  emotional 
disturb  inces  and  their  families;  and 
improv  ng  services  and  supports  to 
childre  i  with  emotional  disturbances 
and  the  ir  families.  The  notice  also 
contain  5  final  priorities  for  two  DRRPs 
related  to:  rehabilitation  for  women 
with  di  labilities;  and  analysis  of  service 
deliver '  and  policies  affecting  emerging 
disability  populations.  The  final 
prioritii  >s  refer  to  NIDRR's  proposed 
Long-R  inge  Plan  (LRP).  The  proposed 
LRP  cai  I  be  accessed  on  the  World  Wide 
Web  at:  http://www.ed.gov/legislation/ 
FedReg  ster/announcements/ 1998-4/ 
102698i.html 

Thes(  I  final  priorities  support  the 
Nation*  1  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  njcessary  to  compete  in  a  global 
econon  y. 

The  a  uthority  for  the  Secretary  to 
establis  i  research  priorities  by  reserving 


funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  762(g)  and 
764). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

On  February  25,  1999  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (64  FR 
9422).  The  Department  of  Education 
received  40  letters  conmienting  on  the 
notice  of  proposed  priorities  by  the 
deadline  date.  An  analysis  of  the 
comments  cuid  of  the  changes  in  the 
priorities  since  publication  of  the 
proposed  priorities  follows.  Other 
substantive  issues  are  discussed  imder 
the  priority  in  which  they  pertain. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under 
statutory  authority — are  not' addressed. 

Rehabilitation  Research  and  Training 
Centers 

Priority  1 :  Rehabilitation  for  Persons 
With  Long-Term  Mental  Illness 

Comment:  The  RRTC  should  focus  oh 
the  role  of  conflict  resolution  skills  in 
the  recovery  of  individuals  with  long- 
term  mental  illness. 

Discussion:  Under  the  first  required 
activity,  an  applicant  could  propose  to 
investigate  the  role  of  conflict  resolution 
skills  in  the  recovery  of  individuals 
with  long-term  mental  illness.  The  peer 
review  process  will  evaluate  the  merits 
of  the  proposal.  NIDRR  has  no  basis  to 
require  all  applicants  to  investigate  the 
role  of  conflict  resolution  skills  in  the 
recovery  of  individuals  with  long-term 
mental  illness. 

Changes:  None. 

Comment:  The  RRTC  should  be 
required  to  identify  and  evaluate 
interventions  that  promote  the 
functioning  of  single  parent  families  in 
which  the  parent  has  a  history  of  mental 
illness. 

Discussion:  The  piupose  of  the 
priority  is  to  address  the  employment 
status  of  persons  with  LTMI  and 
investigate  the  effectiveness  of 
functional  recovery.  Within  that 
context,  an  applicant  could  propose  to 
place  a  special  emphasis  on  individuals 
with  long-term  mental  illness  who  are 
single  parents.  The  peer  review  process 
will  evaluate  the  merits  of  the  proposal. 
NIDRR  has  no  basis  to  require  all 
applicants  to  place  a  special  emphasis 
on  individuals  with  long-term  mental 
illness  who  are  single  parents. 


Changes:  None. 

Priority  2:  Rehabilitation  for  Children 
With  Disabilities  With  Special  Health 
Care  Needs 

Comment:  Thirty-three  commenters 
urged  NIDRR  to  establish  an  RRTC  on 
Pediatric  Trauma  and  fund  a  National 
Pediatric  Trauma  Registry  (NPTR). 

Discussion:  After  consulting  with 
other  agencies  carrying  out  related 
pediatric  research  and  reviewing  the 
research  portfolios  of  current  NIDRR 
grantees  that  carry  out  pediatric 
research,  NIDRR  will  consider 
establishing  an  RRTC  on  Pediatric 
Trauma.  After  conducting  a  formal 
evaluation  of  the  current  NPTR,  NIDRR 
will  consider  establishing  a  new  NPTR. 

Changes:  None. 

Comment:  The  RRTC  should  address 
the  healthcare  access  problems  of 
children  with  Chronic  Fatigue 
Syndrome,  fibromyalgia,  Lyme  disease, 
or  autoimmune  diseases. 

Discussion:  The  priority  includes  a 
definition  of  children  with  disabilities    • 
with  special  health  care  needs  as  having 
a  chronic  physical,  developmental, 
behavioral,  or  emotional  condition  that 
also  requires  health  and  related  services 
of  a  type  or  amount  beyond  that 
required  by  children  generally.  The 
RRTC  could  address  the  healthcare 
access  problems  of  children  with 
Chronic  Fatigue  Syndrome, 
fibromyalgia,  Lyme  disease,  or 
autoimmune  diseases  if  their  condition 
also  requires  health  and  related  services 
of  a  type  or  amount  beyond  that 
required  by  children  generally. 

Changes:  None. 

Comment:  One  commenter  questioned 
the  appropriateness  of  the  target 
population  and  asked  for  a  clarification. 
The  commenter  asked  if  it  was 
necessary  to  include  children  with 
serious  emotional  conditions  in  this 
RRTC  in  light  of  the  two  RRTCs  related 
to  children  with  serious  emotional 
distiu-bances.  In  addition,  the 
commenter  asked  for  clarification 
regarding  the  age  range  of  the  target 
population,  the  importance  of  the  onset 
of  disability,  and  the  inclusion  of 
children  who  are  institutionalized. 

Discussion:  The  two  RRTCs  related  to 
children  with  serious  emotional 
distiubances  will  not  address  the 
healthcare  issues  that  are  addressed  by 
this  RRTC. 

In  terms  of  the  target  population, 
NIDRR  prefers  to  give  applicants  the 
discretion  to  propose  the  characteristics 
of  the  target  population  who  meet  the 
definition  in  the  priority  of  children 
disabilities  with  special  health  care 
needs.  The  peer  review  process  will 
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evaluate  the  merits  of  the  proposed 
target  population. 

All  children,  including  those  who  are 
institutionalized,  who  meet  the 
definition  of  children  with  disabilities 
with  special  health  care  needs,  should 
be  included  in  the  target  population. 

Changes:  None. 

Comment:  One  commenter  questioned 
the  utility  of  requiring  the  RRTC  to 
coordinate  with  the  Rehabilitation 
Engineering  Research  Center  (RERC)  on 
Telerehabilitation. 

Discussion:  The  RRTC  is  required  to 
assess  the  effectiveness  and 
appropriateness  of  using 
telerehabilitation  to  provide  health  care 
services  to  children  in  remote  settings. 
The  RERC  on  Telerehabilitation  should 
be  instrumental  in  successfully  carrying 
out  this  research. 

Changes:  None. 

Priority  3:  Policies  Affecting  the 
Provision  of  Services  to  Children  with 
Emotional  Disturbances  and  Their 
Families 

Comment:  The  shared  Introduction 
that  prefaces  this  priority  and  the 
priority  on  improving  services  and 
supports  to  children  with  emotional 
disturbances  and  their  families  should 
focus  on  strengths,  family-centered  and 
family-driven  planning, 
implementation,  and  evaluation,  as  well 
as  an  injunction  that  all  aspects  of 
service  delivery  should  be  culturally 
competent. 

Discussion:  The  introductions  to 
these,  and  other  priorities,  include  only 
that  background  information  that  is 
necessary  in  order  for  potential 
applicants  to  propose  to  fulfill  the 
purpose  of  the  priority.  NIDRR  believes 
that  the  principles  articulated  in  the 
conunent  are  valuable,  but  not  essential. 

Changes:  None. 

Comment:  This  RRTC  and  the  RRTC 
on  improving  services  and  supports  to 
children  with  emotional  disturbances 
and  their  families  should  include 
individuals  from  a  range  of  diverse 
backgrounds  and  engage  family 
members  in  all  of  the  work  they 
perform. 

Discussion:  The  description  and 
general  requirements  of  the  RRTC 
include  provisions  that  are  consistent 
with  the  commenter's  suggestions.  They 
state  that  NIDRR  encourages  all  Centers 
to  involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training,  and 
that  each  RRTC  must  involve 
individuals  with  disabilities  and,  if 
appropriate,  their  representatives,  in 
plaiuaing  and  implementing  its  research, 


training,  and  dissemination  activities, 
and  in  evaluating  the  Center.  No  further 
requirements  are  necessary. 
Changes:  None. 

Comment:  The  first  and  third  required 
activities  should  include  family-run 
organizations. 

Discussion:  An  applicant  could 
propose  to  address  the  role  of  family- 
run  organizations  within  the  first  and 
third  required  activities.  The  peer 
review  process  will  evaluate  the  merits 
of  the  proposal.  NIDRR  has  no  basis  to 
require  all  applicants  to  address  the  role 
of  family-run  organizations  within  the 
first  and  third  required  activities. 

Changes:  None. 

Priority  4:  Improving  Services  and 
Supports  to  Children  With  Emotional 
Disturbances  and  Their  Families 

Comment:  The  first  required  activity 
should  acknowledge  the  importance  of 
family  participation  at  the  case  level,  in 
service  planning,  implementation,  and 
planning,  as  well  as  in  policy  making. 

Discussion:  An  applicant  could 
propose  to  stress  the  importance  of 
family  participation  in  carrying  out  the 
first  required  activity.  The  peer  review 
process  will  evaluate  merits  of  the 
proposal.  NIDRR  has  no  basis  to  require 
all  applicants  to  stress  the  importance  of 
family  participation  in  carrying  out  the 
first  required  activity. 

Changes:  None. 

Comment:  Two  commenters  indicated 
that  the  fourth  required  activity  should 
include  issues  related  to  collaboration 
in  addition  to  issues  on  communication 
skills. 

Discussion:  An  applicant  could 
propose  to  approach  communication 
skills  broadly  so  as  to  include  issues 
related  to  collaboration.  The  peer  review 
process  will  evaluate  merits  of  the 
proposal.  NIDRR  has  no  basis  to  require 
all  applicants  to  approach 
communication  skills  broadly  so  as  to 
include  issues  related  to  collaboration. 

Changes:  None. 

Comment:  The  RRTC  should  be 
required  to  describe  the  evolution  and 
development  of  family-run 
organizations  and  their  impact  on  the 
design,  development,  delivery,  and 
evaluation  of  services  and  supports  of 
children,  youth,  and  families. 

Discussion:  An  applicant  could 
propose  to  carry  out  the  research  that 
the  commenter  has  suggested  as  part  of 
their  research  under  the  first  or  second 
required  activities.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal.  NIDRR  has  no  basis  to  require 
all  applicants  to  describe  the  evolution 
and  development  of  family-run 
organizations  and  their  impact  on  the 


design,  development,  delivery,  and 
evaluation  of  services  and  supports  of 
children,  youth,  and  families. 

Changes:  None. 

Comment:  The  priority  refers  to  the 
Office  of  Policy  and  Planning  in  the 
Department  of  Health  and  Human 
Services.  Is  this  reference  correct? 

Discussion:  No.  The  correct  reference 
should  be  the  Office  of  the  Assistant 
Secretary'  for  Planning  and  Evaluation  in 
the  Department  of  Health  and  Human 
Services. 

Changes:  The  priority  has  been 
revised  to  refer  to  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  in  the  Department  of  Health 
and  Human  Services. 

Priority  5:  Improved  Economic 
Outcomes  for  Women  With  Disabilities 

Comment:  The  DRRP  should  include 
some  international  focus,  evaluate  a 
range  of  domestic  economic 
development  models,  identify 
technological  obstacles  and  solutions, 
and  focus  on  girls  and  young  women 
from  a  variety  of  ethnic  backgrounds, 
economic  strata,  and  disability  groups. 

Discussion:  An  applicant  could 
propose  to  include  all  of  the 
commenter's  suggestions  in  the  research 
to  be  carried  out  by  the  DRRP.  The  peer 
review  process  will  evaluate  the  merits 
of  the  proposals.  NIDRR  has  no  basis  to 
require  all  applicants  to  include  some 
international  focus,  evaluate  a  range  of 
domestic  economic  development 
models,  identify  technological  obstacles 
and  solutions,  and  focus  on  girls  and 
young  women  from  a  variety  of  ethnic 
backgrounds,  economic  strata,  and 
disability  groups. 

Changes:  None. 

Comment:  The  DRRP  should  identify 
jobs  that  can  accommodate  the  special 
problems  of  persons  with  relapsing- 
remitting  illnesses  and  cognitive 
problems,  such  as  Chronic  Fatigue 
Syndrome  (CFS),  multiple  sclerosis, 
fibromyalgia,  lupus,  and  rheumatoid 
arthritis. 

Discussion:  The  DRRP  is  not  required 
to  identify  jobs  for  any  disability  group. 
However,  as  part  of  the  research  carried 
out  under  the  second  and  third  required 
activity,  an  applicant  could  propose  to 
carry  out  the  research  suggested  by  the 
commenter.  The  peer  review  process 
will  evaluate  the  merits  of  the  proposal. 
NIDRR  has  no  basis  to  require  all 
applicants  to  identify  jobs  that  can 
accommodate  the  special  problems  of 
persons  with  relapsing-remitting 
illnesses  and  cognitive  problems,  such 
as  CFS,  multiple  sclerosis,  fibromyalgia, 
lupus,  and  rheumatoid  arthritis. 

Changes:  None. 
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Priorit '  6:  Analysis  of  Service  Delivery 
and  Pc  licies  Affecting  Emerging 
Disabii  ity  Populations 

Com  nent:  How  will  the  DRRP 
determ  ine  what  disabilities  qualify  as 

emer^  ing."  and  specifically,  does 
NIDRR  consider  CFS  an  emerging 
disabii  ty? 

Disa  ission:  As  indicated  in  the 
Introdqction,  NIDRR's  proposed  LRP 

s  a  description  of  characteristics 
emeiging  disability  populations. 
Applic  ints  will  use  that  description  to 
those  disabilities  that  will  be 
addressed  by  the  DRRP.  An  applicant 
could  f  ropose  to  include  CFS  as  an 
emerging  disability.  The  peer  review 
will  evaluate  the  merits  of  the 
1.  NIDRR  has  no  basis  to  require 
ppli cants  to  consider  CFS  an 
emergii  ig  disability. 
Chan  ges:  None. 

Rehabi  itation  Research  and  Training 
Centers 

Auth  irity  for  the  RRTC  program  of 
is  contained  in  section  204(b)(2) 
I^habilitation  Act  of  1973,  as 
(29  U.S.C.  764(b)(2)).  Under 
prdgram  the  Secretary  makes 
to  public  and  private 
organizitions,  including  institutions  of 
(  ducation  and  Indian  tribes  or 
oi  ganizations  for  coordinated 
and  training  activities.  These 
must  be  of  sufficient  size,  scope, 
"ity  to  effectively  carry  out  the 

of  the  Center  in  an  efficient 
consistent  with  appropriate 
Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
activities  either  directly  or 
another  entity  that  can  provide 


S  ecretary  may  make  awards  for 
months  through  grants  or 
ive  agreements.  The  purpose  of 
is  for  planning  and 
conduct  ing  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedi  res,  and  devices  that  will 
benefit  ndividuals  with  disabilities, 
ly  those  with  the  most  severe 


les. 


Descrip  ion  of  Rehabilitation  Research 
and  Trc  ining  Centers 


are  operated  in  collaboration 
institutions  of  higher  education  or 
s  of  rehabilitation  services  or 
idpropriate  services.  RRTCs  serve 
centos  of  national  excellence  and 
or  regional  resources  for 
and  individuals  with 
disabili  ies  and  the  parents,  family 
membeis,  guardians,  advocates  or 
authoriied  representatives  of  the 
individi  lals. 


RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

RRTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

General  Requirements 

The  following  requirements  apply  to 
these  RRTCs  piu"suant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
proposed  requirements  will  be  assessed 
using  applicable  selection  criteria  in  the 
peer  review  process. 

Each  RRTC  must  provide:  (1)  training 
on  research  methodology  and  applied 
research  experience;  and  (2)  training  on 
knowledge  gained  from  the  Center's 
research  activities  to  persons  with 
disabilities  and  their  families,  service 
providers,  and  other  appropriate  parties. 


Each  RRTC  must  develop  and 
disseminate  informational  materials 
based  on  knowledge  gained  from  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabilities,  their  representatives, 
service  providers,  and  other  interested 
parties. 

Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  plaiming  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  RRTC  must  conduct  a  state-of- 
the-science  conference  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fourth  year  of 
the  grant. 

The  RRTC  must  coordinate  with  other 
entities  carrying  out  related  research  or 
training  activities. 

Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  priority. 

Priority  1 :  Rehabilitation  for  Persons 
With  Long-Term  Mental  Illness 

Introduction 

Chapter  Two  of  NIDRR's  proposed 
LRP  addresses  the  employment  status  of 
persons  with  mental  illness  (63  FR 
57197-57198)  and  Chapter  Six  (63  FR 
57208)  sets  forth  the  background  to 
research  addressing  their  rehabilitation 
needs  within  the  framework  of 
community  integration.  The  National 
Institute  of  Mental  Health  estimates  that 
there  are  over  3  million  adults  ages  18- 
69  who  have  a  serious  mental  illness 
(Manderscheid,  R.W.  &  Sonnenschein, 
M.A.  (Eds.),  Mental  Health,  United 
States  1992  U.S.  Department  of  Health 
and  Human  Services,  Rockville,  MD; 
DHHS  Publication  No.  (SMA)  92-1942). 

The  psychiatric  rehabilitation  model 
includes  recovery  as  an  outcome  for 
persons  experiencing  long-term  mental 
illness  (LTMI).  The  recovery  paradigm 
is  defined  as  the  personal,  unique 
process  of  changing  one's  attitudes, 
values,  skills,  and  roles  to  maximize 
personal  functioning  (Psychiatric 
Rehabilitation  Services,  Inc.,  http:// 
www.psychdismgmt.com/index.html). 
It  refers  to  persons  with  LTMI  regaining 
social  function  and  developing  new 
meaning  and  purpose  in  their  lives 
through  understanding  and  accepting 
their  disability,  taking  personal 
responsibility,  developing  hope,  and 
effectively  utilizing  support.  "There  is  a 
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need  to  determine  the  effectiveness  of 
the  recovery  approach  to  rehabilitation 
for  persons  with  LTMI. 

Priority 

The  Secretary,  in  collaboration  with 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  and  the  Center 
for  Mental  Health  Services,  will 
establish  an  RRTC  on  rehabilitation  for 
persons  with  LTMI  to  address  the 
employment  status  of  persons  with 
LTMI  and  investigate  the  effectiveness 
of  functional  recovery.  The  RRTC  must: 

(1)  Investigate  individual  and 
environmental  factors  that  facilitate  or 
hinder  recovery,  and  describe  the 
recovery  process; 

(2)  Investigate  whether  the  recovery  " 
process  differs  for  individuals  based  on 
diagnosis,  ethnicity,  and  history  of 
physical  or  psychological  abuse; 

(3)  Investigate  the  relationships 
between  recovery  and  job  training, 
education,  and  employment;  and 

(4)  Investigate  the  impact  of  various 
alternative  health  care  practices  and 
wellness  activities  such  as  exercise, 
diet,  meditation,  peer  support,  and 
personal  assistance  services  on 
employment  outcomes  for  persons  with 
LTMI. 

Priority  2:  Rehabilitation  for  Children 
With  Disabilities  With  Special  Health 
Care  Needs 

Introduction 

Chapter  poiu"  of  NIDRR's  proposed 
LRP  addresses  health  care  and  health 
care  systems  for  persons  with 
disabilities  (63  FR  57202-57203).  For 
the  piuposes  of  this  proposed  priority, 
children  with  disabilities  with  special 
health  care  needs  have  a  chronic 
physical,  developmental,  behavioral,  or 
emotional  condition  and  also  require 
health  and  related  services  of  a  type  or 
amount  beyond  that  required  by 
children  generally. 

As  the  trend  toward  enrolling 
Medicaid-eligible  populations  in 
capitated  healthcare  delivery  programs 
(e.g.,  health  maintenance  organizations) 
continues.  States  have  begun  to  address 
the  challenges  of  providing  coordinated, 
high  quality  health  care  to  high  cost 
populations.  Children  with  disabilities 
with  special  health  care  are  among  those 
high  cost  populations  because  they  tend 
to  need  multiple  services,  advanced 
technologies,  and  specialized  services. 
Research  is  needed  to  determine 
whether  cost  control  strategies  are 
preventing  children  with  disabilities 
with  special  health  care  needs  from 
receiving  access  to  the  range  of 
specialized  and  support  services,  and 
technologies  that  they  need  to  treat  their 
condition  and  prevent  further  disability. 


Priority 


The  Secretary  will  establish  an  RRTC 
to  improve  rehabilitation  outcomes  for 
children  with  disabilities  with  special 
health  care  needs.  The  RRTC  must: 

(1)  Investigate  access  to  pediatric 
rehabilitation,  including  specialized  and 
support  services,  and  technologies,  by 
children  with  disabilities  with  special 
health  care  needs; 

(2)  Analyze  the  impact  of  cost  control 
strategies  on  the  provision  of  health  care 
to  children  with  disabilities  with  special 
health  care  needs; 

(3)  Identify  best  practices  in  the 
transition  from  pediatric  to  adult 
medical  care  in  capitated  managed  care 
settings; 

(4)  Assess  the  effectiveness  and 
appropriateness  of  using 
telerehabilitation  to  provide  heeilth  care 
services  to  children  with  disabilities 
with  specied  health  care  needs  in  remote 
settings;  and 

(5)  Identify  training  issues  for  service 
providers  who  diagnose  and  assess  the 
assistive  technology  needs  of  children 
with  disabilities  who  have  special 
health  care  needs. 

In  carrying  out  these  purposes,  the 
RRTC  must  coordinate  with  the 
Maternal  and  Child  Health  Bureau  and 
the  Office  of  Policy  and  Plaiming  in  the 
Department  of  Health  and  Human 
Services,  the  Office  of  Special  Education 
Programs,  the  Federal  Interagency 
Coordinating  Council,  and  the 
Rehabilitation  Engineering  Research 
Center  on  Telerehabilitation. 

Two  Priorities  Addressing  Children 
With  Emotional  Disturbances 

Chapter  Seven  of  NIDRR's  proposed 
LRP  (63  FR  57213)  addresses  public 
policy  issues  for  people  with  disabilities 
including  the  integration  of  service 
systems.  Children  with  emotional 
disturbances  and  their  families  are 
likely  to  receive  services  from  a  niunber 
of  social  service  systems.  Gaining  a 
better  of  understanding  of  the  policies 
that  serve  as  the  foimdation  for  these 
services,  and  their  interaction,  may 
contribute  to  improvements  in  the 
quality  of  services. 

Approximately  3.5  to  4  million 
youngsters  (from  ages  9-17)  are 
estimated  to  have  an  emotional 
disturbance  accompanied  by  substantial 
functional  impairment  (Center  for 
Mental  Health  Services,  Publication 
SMA96-308,  Chapter  6, 1996). 


Priority  3:  Policies  Affecting  the 
Provision  of  Services  to  Children  With 
Emotional  Disturbances  and  Their 
Families 


Introduction 

Many  children  with  emotional 
disturbances  receive  services  over 
extended  periods  of  time  from  multiple 
agencies  including  child  welfare  and 
protective  services  agencies,  schools 
and  local  educational  agencies,  and 
elements  of  the  juvenile  justice  system. 
Coordination  of  the  delivery  of  services 
from  multiple  agencies  is  a  difficult 
imdertaking  that  may  be  facilitated  by 
ensuring  that  the  public  policies 
authorizing  the  services  are  compatible 
and  promote  coordination  and 
collaboration. 

The  costs,  or  part  of  the  costs,  of 
mental  health  services  provided  to 
children  with  emotional  disturbances 
are  routinely  covered  by  insurance 
programs.  Research  is  needed  to 
understand  the  impact  of  changes  in  the 
field  of  health  care  financing  on  mental 
health  services  provided  to  children 
with  emotional  distiu°bances. 

Priority 

The  Secretary,  in  collaboration  with 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  and  the  Center 
for  Mental  Health  Services,  will 
establish  an  RRTC  to  improve  policies 
affecting  the  provision  of  services  to 
children  with  emotional  disturbances 
and  their  families.  The  RRTC  must: 

(1)  Develop  an  analytical  framework 
for  assessing:  family  characteristics  and 
policies,  structure  of  service  systems, 
service  delivery  processes,  interagency 
coordination  and  collaboration,  and 
outcomes  for  children  with  emotional 
disturbances  and  their  families; 

(2)  Using  the  methodology  developed 
above,  determine  the  effectiveness  of 
specific  policies,  implementation 
strategies,  service  delivery  procedures, 
and  coordination  practices  in  meeting 
the  needs  of  children  with  emotional 
disturbances  and  their  families; 

(3)  Identify  the  impact  of  specific 
characteristics  of  interagency 
collaboration  and  coordination  on  the 
provision  of  services  to  children  with 
emotional  distiu-bances  and  their 
families; 

(4)  Assess  the  impact  of  specific 
policies  on  access  to  services  of  children 
with  emotional  disturbances  fi-om 
diverse  cultural,  linguistic,  ethnic  and 
socioeconomic  backgrounds;  and 

(5)  Investigate  the  impact  of  changes 
in  health  care  financing,  particularly  the 
State  Children's  Health  Insurance 
Program,  on  mental  health  services 
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provic  ed  to  children  with  emotional 
disturl  lances. 

In  cjirying  out  these  purposes,  the 
RRTC  nust: 

•  C(  ordinate  with  the  Center  for 
Menta  Health  Services  and  the  Office  of 
Assist,  nt  Secretary  for  Planning  and 
Evalua  tion  in  the  Department  of  Health 
and  Hi  man  Services,  the  Office  of 
Specia  Education  Programs,  and  the 
Federal  Interagency  Coordinating 
Council;  and 

•  Establish  practical  statistical 
metho(  lologies  and  measurement  tools 
that  sp  jcifically  assess  the  policies 
affectii  ig  families  of  children  with 
serious  emotional  disturbance. 

Phorit] '  4:  Improving  Services  and 
Suppo,  is  to  Children  With  Emotional 
Disturl  <inces  and  Their  Families 

Introdi  ction 

Fam;  lies  of  children  with  emotional 
disturbances  face  multiple  challenges 
appropriate  services  for  their 
as  well  as  supportive  services 
amily.  Early  identification  of  an 
emotional  disturbance  is  beneficial  not 
the  child,  but  also  to  the  family 
mtist  learn  to  address  the  impact  of 
ild's  behavior  on  the  family  and 
;ate  various  service  systems.  In 
address  family  needs  and  be 
cces4ful  advocates  for  their  child, 
must  learn  to  communicate 
with  providers.  At  the  same 
service  providers  must  have  the 
o  understand  families'  needs 
respond  positively  to  those  needs. 
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Prioritj 

The  !  Secretary,  in  collaboration  with 
the  Sul:  stance  Abuse  and  Mental  Health 
Services  Administration  and  the  Center 
for  Mei  tal  Health  Services,  will 
establis  h  an  RRTC  to  improve  services 
and  sujiports  for  children  with 
emotioi  lal  disturbances  and  their 
familie!  i.  The  RRTC  must: 

(1)  Develop  and  evaluate  service 
deliver '  models  for  children  with  an 
emotional  disturbance  and  their 
familiei  i,  including  family  centered  and 
cultura  ly  sensitive  services; 

(2)  D  ifine  and  evaluate  the  formal  and 
inform.  1  components  of  family  support 
and  ide  ntify  successful  family  support 
intervei  itions; 

(3)  Identify  and  evaluate  early 
intervention  strategies;  and 

(4)  Icfentify.  develop,  and  evaluate 
communication  skills  to  enable  families 
and  ser/ice  providers  to  communicate 
effectiv  »ly  with  each  other. 

In  cairying  out  these  purposes,  the 
RRTC  r  lust  coordinate  with  the  Center 
for  Mer  tal  Health  Services  and  the 
Office  c  f  the  Assistant  Secretary  for 


Planning  and  Evaluation  in  the 
Department  of  Health  and  Human 
Services,  the  Office  of  Special  Education 
Programs,  and  the  Federal  Interagency 
Coordinating  Coimcil. 

Disability  and  Rehabilitation  Research 
Projects 

Authority  for  Disability  and 
Rehabilitation  Research  Projects 
(DRRPs)  is  contained  in  section  204(a) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  764(a)).  DRRPs 
carry  out  one  or  more  of  the  following 
types  of  activities,  as  specified  in  34 
CFR  350.13-350.19:  research, 
development,  demonstration,  training, 
dissemination,  utilization,  and  technical 
assistance.  Disability  and  Rehabilitation 
Research  Projects  develop  methods, 
procediu-es,  and  rehabilitation 
technology  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 
DRRPs  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  these  priorities. 

Priority  5:  Improved  Economic 
Outcomes  for  Women  With  Disabilities 

Introduction 

Chapter  One  of  NIDRR's  proposed 
LRP  (63  FR  57192)  addresses  the  need 
for  research  to  explore  new  ways  of 
measuring  and  assessing  disability  in 
context,  taking  into  account  the  effects 
of  physical,  policy,  and  social 
environments,  and  the  dynamic  nature 
of  disability  over  the  life  span  and 
across  environments.  Among  the 
objectives  for  persons  with  disabilities 
are  satisfactory  employment,  economic 
self-sufficiency,  and  the  opportunity  to 
participate  in  mainstream  community 
life. 

There  is  evidence  that  the  economic 
conditions  of  women  with  disability  are 
comparatively  poor.  Disabled  women 
have  lower  levels  of  educational 
attainment,  lower  employment  rates 
regardless  of  education,  and  lower 
earnings.  Also,  they  are  more  likely  to 
be  dependent  on  public  income 
supports,  to  live  in  poverty,  and  to  be 
single  parents  at  some  time  during  their 
lives,  with  responsibility  for  the  care 


and  support  of  children  [Introduction  to 
Disability,  McCoU,  M.  and  Bickenbach, 
J.,  Eds.,  W.B.  Saunders  Co.,  1998). 

NIDRR  expects  this  project  to 
contribute  to  our  understanding  of 
strategies  that  women  with  disabilities 
can  use  to  achieve  greater  economic 
independence.  The  project  may  focus  on 
ways  to  maximize  earnings  from  work, 
self-employment,  and  financial  life 
planning.  In  the  effort  to  maximize 
earnings,  some  women  with  disabilities 
at  various  educational  levels  are  setting 
career  goals,  attaining  appropriate 
training  and  education  throughout  the 
life  span,  and  developing  networks  and 
support  systems  to  improve  their 
employment  outcomes.  Some  disabled 
women,  especially  those  with  yoimg 
children,  are  now  considering  the 
advantages  and  disadvantages  of  home- 
based  employment. 

Priority 

The  Secretary  will  establish  a  DRRP  to 
evaluate  the  economic  status  of  women 
with  disabilities  and  identify  strategies 
to  improve  employment  outcomes  and 
economic  independence. 

(1)  Analyze,  using  existing  data 
sources,  the  employment  conditions  and 
economic  status  of  disabled  women, 
including  uses  of  public  and  private 
income  supports; 

(2)  Analyze  the  skills  and  conditions 
that  promote  lifelong  economics  self- 
sufficiency  for  disabled  women; 

(3)  Identify  innovative  strategies  to 
improve  employment  outcomes, 
including  earnings,  career  progression, 
and  benefits  packages,  for  women  with 
disabilities;  and  • 

(4)  Identify  innovative  strategies, 
including  peer  support  strategies,  to 
assist  disabled  women  to  develop  plans 
to  increase  lifelong  economic  security. 

Priority  6:  Analysis  of  Service  Delivery 
and  Policies  Affecting  Emerging 
Disability  Populations 

Introduction 

Chapter  2  of  NIDRR's  proposed  LRP 
(63  FR  57196-57198)  describes  what  has 
become  known  as  the  "emerging 
universe  of  disability."  Demographic, 
social  and  environmental  trends  affect 
the  prevalence  and  distribution  of 
various  types  of  disability  as  well  as  the 
demands  of  those  disabilities  on  social 
policy  and  service  systems.  Studies  of 
such  emergent  disabilities  address 
factors  that  include:  (1)  changing 
etiologies  for  existing  disabilities;  (2) 
growth  in  segments  of  the  population 
with  higher  prevalence  rates  for  certain 
disabilities,  including  the  aging  of  the 
population  of  individuals  with 
disabilities;  (3)  the  consequences  of 
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changes  in  public  policy  and  in  health 
care  services  and  technologies;  and  (4) 
the  appearance  of  new  disabilities. 

Priority 

The  Secretary  will  establish  a  DRRP  to 
improve  the  provision  of  services  to 
persons  with  emerging  disabilities.  The 
DRRP  must: 

(1)  Evaluate  the  implications  of 
emerging  disabilities  for  service  systems 
and  social  policy;  and 

(2)  Assess  the  particular  needs,  with 
attention  to  identifying  unmet  needs  of 
the  emerging  universe  for  independent 
living  services,  assistive  technology 
services,  community-based  supports, 
and  other  services  such  as  vocational 
rehabilitation,  special  education, 
medical  and  psychosocial  rehabilitation, 
income  supports,  and  medical 
assistance. 

In  carrving  out  these  purposes  the 
DRRP  must: 

•  Use  a  range  of  existing  data  sources 
to  estimate  and  describe  the  emerging 
universe  of  disability  and  predict  futiu-e 
trends; 

•  Assess  the  feasibility  of  using 
existing,  or  establishing  new 
surveillance  systems  in  order  to 
improve  the  accuracy  of  predicting 
changes  in  the  emerging  universe; 

•  Identify  etiologies,  including 
environmental  or  social  factors, 
associated  with  these  emerging 
disabilities; 

•  Design  a  practical  and  prioritized 
agenda  for  a  future  research  program  to 
address  gaps  in  service  delivery,  to 
develop  interventions  and  to  develop 
policy  approaches  to  address  the 
disability-related  problems  of  various 
segments  of  the  emerging  universe;  and 

•  Convene  a  conference  to  discuss  the 
Center's  findings  and  their  implications, 
with  an  emphasis  on  dissemination  of 
results  of  the  conference  to  appropriate 
NIDRR  grantees. 
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questions  about  using  the  PDF,  call  the 
U.S.  Govermnent  Printing  Office  (GPO) 
at  (202)  512-1530  or,  toll  free  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Applicable  Program  Regulations:  34 
CFR  Part  350. 

Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  and 
Rehabilitation  Research  Projects,  and 
84.133B,  Rehabilitation  Research  and 
Training  Centers) 

Dated:  April  28.  1999. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Senices. 
(FR  Doc.  99-11155  Filed  5-3-99;  8:45  am] 
BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  84.1 33A  and  84.1 33B] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research  Notice  Inviting 
Applications  for  New  Awards  Under 
the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program 
for  Fiscal  Year  (FY)  1999 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 


application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

This  program  supports  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  80,  81,  82.  85, 
86,  and  350. 

Program  Title:  Disability  and 
Rehabilitation  Research  Project  and 
Centers  Program 

CFDA  Numbers:  84.133A  and  84.133B 
Purpose  of  Program:  The  purpose  of 
the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities,  including 
international  activities,  develop 
methods,  procedures,  and  rehabilitation 
technology,  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 
the  piupose  of  the  Disability  and 
Rehabilitation  Research  Project  and 
Centers  Program  is  to  improve  the 
effectiveness  of  services  authorized 
under  the  Act. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  luider  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Program  Authority:  29  U.S.C.  762. 


Application  Notice  for  Fiscal  Year  1999  Disability  and  Rehabilitation  Research  Projects,  CFDA  No.  84- 

133A 


Funding  priority 


Deadline  for 
transmittal  of 
applications 


Estimated 

number  of 

awards 


Maximum 
award 
amount 

(per  year)* 


Project 

period 

(months) 


84-133A-4,  Improved  Economic  Outcomes  for  Women  with  Disabilities  

84-133A-6,  Analysis  of  Service  Delivery  and  Policies  Affecting  Emerging  Dis- 
ability Populations. 


June  18.  1999 
June  18,  1999 


$200,000 
250,000 


36 
36 


'Note:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 
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Disab  iity  and  Rehabilitation  Research 
Projec  ts 

Sell  ction  Criteria:  The  Secretary  uses 
the  fo  lowing  selection  criteria  to 
evalui  ite  applications  for  a  project  on 
imprc  ved  economic  outcomes  for 
wome  n  with  disabilities  and  a  project 
on  ani  Jysis  of  service  delivery  and 
polici  ;s  affecting  emerging  disability 
popul  itions  under  the  Disability  and 
Rehab|ilitation  Research  Project  and 
Centers  Program. 

(a)  I  mportance  of  the  problem  (9 
point'  total). 

{!)  "he  Secretary  considers  the 
impor  ance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  pr  >blem,  the  Secretary  considers  the 
follow  ing  factors: 

(i)  The  extent  to  which  the  applicant 
clearl]  describes  the  need  and  target 
popul  ition  (3  points). 

(ii) '  'he  extent  to  which  the  proposed 
activit  ies  address  a  significant  need  of 
those  vho  provide  services  to 
indivi  luals  with  disabilities  {3  points). 

(iii)  The  extent  to  which  the  proposed 
projec :  will  have  beneficial  impact  on 
the  tai  ^et  population  (3  points). 

(b)  /  esponsiveness  to  an  absolute  or 
compt  titive  priority  (4  points  total). 

(1)  1  he  Secretary  considers  the 
respor  siveness  of  the  application  to  the 
absolu  te  or  competitive  priority 
publis  led  in  the  Federal  Register. 

(2)  1 1  determining  the  responsiveness 
of  the  ipplication  to  the  absolute  or 
comp(  titive  priority,  the  Secretary 
consic  ers  the  following  factors: 

(i)  T  le  extent  to  which  the  applicant 
addres  ses  all  requirements  of  the 
absolu  te  or  competitive  priority  (2 
points  . 

(ii) '  "he  extent  to  which  the 
applic  mt's  proposed  activities  are  likely 
to  ach  eve  the  purposes  of  the  absolute 
or  con  petitive  priority  (2  points). 

(c)  L  'esign  of  research  activities  (40 
points  total). 

(1)  T  he  Secretary  considers  the  extent 
to  whi  :h  the  design  of  research 
activit  es  is  likely  to  be  effective  in 
accom  ilishing  the  objectives  of  the 
projec  . 

(2)  1: 1  determining  the  extent  to  which 
the  dei  ign  is  likely  to  be  effective  in 
accom  alishing  the  objectives  of  the 
projec  ,  the  Secretary  considers  the 
follow  ng  factors: 

(i)  T  le  extent  to  which  the  research 
activit  es  constitute  a  coherent, 
sustaii  ed  approach  to  research  in  the 
field,  i  icluding  a  substantial  addition  to 
the  sta  :e-of-the-art  (10  points). 

(ii) '  he  extent  to  which  the 
metho  lology  of  each  proposed  research 
activit  r  is  meritorious,  including 
consir  eration  of  the  extent  to  which — 


(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (4 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (4  points). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (7  points). 

(d)  Design  of  dissemination  activities 
(5  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(ii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (2 
points). 

(iii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(e)  Plan  of  operation  (6  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (6  points). 

(f)  Collaboration  (2  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  In  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors: 


(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies,- 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (1  point). 

(g)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(h)  P7aji  of  evaluation  (10  points 
total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (3  points);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (3 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(i)  Project  staff  [15  total  points). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  hi  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
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disciplines  required  to  conduct  all 
proposed  activities  (5  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (3  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (5  points). 


(j)  Adequacy  and  accessibility  of 
resources  (5  points  total). 

(1)  The  Secreteiry  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 


facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (3  points). 

(ii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 


Application  Notice  for  Fiscal  Year  1999  Rehabilitation  Research  and  Training  Center,  CFDA  No.84-l33B 


Funding  priority 


Deadline  for 
transmittal  of 
applications 


Estimated 
number  of 
awards 


Maximum 

award 

amount  (per 

year)' 


Project 

period 

(months) 


84-133B-11,  Rehab  for  Persons  w/LTMl  

84-133B-12,  Rehab  for  Children  w/Special  Needs  ... 

84-133B-7,  Policies  Affecting  Children  w/SED  

84-133B-14,  Improving  Services  to  Children  w/SED 


June  18,  1999 
June  18,  1999 
June  18,  1999 
June  18,  1999 


$750,000 
700,000 
725,000 
725,000 


60 
60 

60 

60 


'Note:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 


Rehabilitation  Research  and  Training 
Center 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  RRTCs  on:  (1) 
Rehabilitation  for  persons  with  long- 
term  mental  illness;  (2)  rehabilitation  for 
children  with  disabilities  with  special 
health  care  needs;  (3)  policies  affecting 
the  provision  of  services  to  children 
with  emotional  disturbances  and  their 
families;  and  (4)  improving  services  and 
supports  to  children  with  emotional 
disturbances  and  their  families  under 
the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (3  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 


(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Design  of  research  activities  (35 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (5  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (5 
points);  and 


(E)  The  data  analysis  methods  are 
appropriate  (5  points). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (5  points). 

(d)  Design  of  training  activities  (11 
points  total). 

(1)  The  Secretary-  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary'  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (2 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iii)  The  extent  to  which  the  proposed 
training  content — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  relevant,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  proposed  project  (1 
point). 

(iv)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 
are  appropriate  to  the  trainees, 
including  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (2  points). 

(v)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
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accesssile  to  individuals  with 
disabil  ties  (1  point). 

(vi) '  'he  extent  to  which  the  applicant 
is  able  to  carry  out  the  training 
activities,  either  directly  or  through 
anothe  ■  entity  (2  points). 

(e)  Design  of  dissemination  activities 
(8  poinls  total). 

(1)  T  le  Secretary  considers  the  extent 
to  whi<  h  the  design  of  dissemination 
activiti  3s  is  likely  to  be  effective  in 
accom]  ilishing  the  objectives  of  the 
project 

(2)  Ir  determining  the  extent  to  which 
the  des  ign  is  likely  to  be  effective  in 
accomjflishing  the  objectives  of  the 
project  the  Secretary  considers  the 
following  factors: 

(i)  Tl  e  extent  to  which  the  content  of 
the  inf<  rmation  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activiti  !S  of  the  project  (1  point). 

(ii)  T  le  extent  to  which  the  materials 
to  be  d:  sseminated  are  likely  to  be 
effective  and  usable,  including 
consid(  ration  of  their  quality,  clarity, 
variety  and  format  (2  points). 

(iii) ".  he  extent  to  which  the  methods 
for  diss  smination  are  of  sufficient 
quality  intensity,  and  duration  (2 
points) 

(iv)  i  he  extent  to  which  the  materials 
and  inf  )rmation  to  be  disseminated  and 
the  met  liods  for  dissemination  are 
approp  -iate  to  the  target  population, 
including  consideration  of  the 
familial  ity  of  the  target  population  with 
the  sub  ect  matter,  format  of  the 
inform,  tion,  and  subject  matter  (1 
point). 

(v)  Ti  le  extent  to  which  the 
inform;  tion  to  be  disseminated  will  be 
access!  ile  to  individuals  with 
disabilities  (1  point). 

(f)  Df  sign  of  technical  assistance 
activiti  's  (4  points  total). 

(1)  T  e  Secretary  considers  the  extent 
to  whic  1  the  design  of  technical 
assistar  ce  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  p  roject. 

(2)  In  determining  the  extent  to  which 
the  des  gn  is  likely  to  be  effective  in 
accomp  lishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  Th  e  extent  to  which  the  methods 
for  pro\iding  technical  assistance  are  of 
sufficie  It  quality,  intensity,  and 
duratio  i  (1  point). 

(ii)  T  le  extent  to  which  the 
informe  tion  to  be  provided  through 
technic  il  assistance  covers  all  of  the 
relevan  aspects  of  the  subject  matter  (1 
point). 

(iii)  1  he  extent  to  which  the  technical 
assistar  ce  is  appropriate  to  the  target 


population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (1  point). 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities  (1  point). 

(g)  Plan  of  operation  (4  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  in  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  me  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (2  points). 

(h)  Collaboration  (2  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  in  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (1  point). 

(i)  Adequacy  and  reasonableness  of 
the  budget  (3  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(j)  Plan  of  evaluation  (7  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (1 
point). 


(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(k)  Project  staff  [9  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  in  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
ft'om  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age.  or  disability 
(1  point). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points). 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points). 

(1)  Adequacy  and  accessibility  of 
resources  (4  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (1  point). 

(ii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (2  points). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
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with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Instructions  for  Application  Narrative 

The  Secretary  will  reject  without 
consideration  or  evaluation  any 
application  that  proposes  a  project 
funding  level  that  exceeds  the  stated 
maximum  award  amount  per  year  (See 
34  CFR  75.104(b)). 

The  Secretary  strongly  recommends 
the  following: 

(1)  a  one- page  abstract; 

(2)  an  Application  Narrative  (i.e..  Part 
in  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  than  125  pages  for  RRTC 
applications  and  75  pages  for  Project 
applications,  double-spaced  (no  more 
than  3  lines  per  vertical  inch)  8V2  x  11" 
pages  (on  one  side  only)  writh  one  inch 
margins  (top,  bottom,  and  sides).  The 
application  narrative  page  limit 
recommendation  does  not  apply  to:  Part 
I — the  electronically  scannable  form; 
Part  II — the  budget  section  (including 
the  narrative  budget  justification);  and 
Pcut  rv — the  assurances  and 
certifications;  and 

(3)  a  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  (Applicant  must 
insert  nimiber  and  letter]),  Washington, 
DC  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
[Washington,  DC  time]  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]).  Room  #  3633, 
Regional  Office  Building  #3,  7th  and  D 
Streets,  SW,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  cui  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 


(1)  A  private  metered  postmark. 

(2)  A  mciil  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  11:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions. 

Part  ni:  Application  Narrative. 
Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (NOTE:  ED  Form  GCS-014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Certification  of  Eligibility  for  Federal 
Assistance  in  Certain  Programs  (ED 
Form  80-0016). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
iorm  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 


Department  of  Education,  400  Maryland 
Avenue  SW,  Switzer  Building.  3317, 
Washington.  DC  20202,  or  call  (202) 
205-8207.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Further  Information  Contact: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
room  3418,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-2742.  Internet: 
Donna Nangle@ed.gov. 

Individuals  with  cQsabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  docimients  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
World  Wide  Web  at  either  of  the 
following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://wrvvw.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
at  (202)  512-1530  or,  toll  fi^e  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://v^ww. access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  760-762. 
Dated:  April  28.  1999. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Retiabilitative  Services. 

Appendix — Application  Forms  and 
Instructions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
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this  S  ection.  Applicants  are  required  to 
subm  it  an  original  and  two  copies  of 
each  I  ipplication  as  provided  in  this 
Sectidn.  However,  applicants  are 
encoi  raged  to  submit  an  original  and 
seven  copies  of  each  application  in 
order  to  facilitate  the  peer  review 
process  and  minimize  copying  errors. 

Frequent  Questions 

I  Get  an  Extension  of  the  Due 


l.Cai 
Date? 

No! 
of  Edi^cation 
for  al 
of  the 

the  Fdderal 
no  extensions 
date 


made 


2.  Whit  Should  Be  Included  in  the 
Application? 

The 
projec  t 
and  a 
forms 
staff 


or 


pro 
that  is 


years 
If 


po  ;ed 


assiu'a  nces 

partie! 

assurapces 

useful 

suppoH 

applic  ition 

Ifth? 
unique  i 


On  rare  occasions  the  Department 
may  extend  a  closing  date 
applicants.  If  that  occurs,  a  notice 
revised  due  date  is  published  in 
Register.  However,  there  are 
or  exceptions  to  the  due 
for  individual  applicants. 


application  should  include  a 
narrative,  vitae  of  key  persormel, 
judget,  as  well  as  the  Assurances 
included  in  this  package.  Vitae  of 
consultants  should  include  the 
indiviHual's  title  and  role  in  the 

project,  and  other  information 
specifically  pertinent  to  this 
proposed  project.  The  budgets  for  both 
the  fir  !t  year  and  all  subsequent  project 
I  hould  be  included, 
cc  llaboration  with  another 
organi  zation  is  involved  in  the  proposed 
activity,  the  application  should  include 
of  participation  by  the  other 
,  including  written  agreements  or 

of  cooperation.  It  is  not 
to  include  general  letters  of 
or  endorsement  in  the 


applicant  proposes  to  use 
tests  or  other  measurement 
instruiients  that  are  not  widely  known 
in  the  leld,  it  would  be  helpful  to 
include  the  instrument  in  the 
applic  ition. 

Man  y  applications  contain 
volum  nous  appendices  that  are  not 
helpfu  and  in  many  cases  cannot  even 
be  mai  led  to  the  reviewers.  It  is 
genera  ly  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statem  ants  of  collaborating 
organi:  nations,  maps,  copies  of 
public  itions,  or  descriptions  of  other 
projects  completed  by  the  applicant. 


3.  What  Format  Should  Be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  Submit  Applications  to  More 
Than  One  NIDRR  Program  Competition 
or  More  Than  One  Application  to  a 
Program? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
than  one  application  in  any  given 
competition. 

5.  What  is  the  Allowable  Indirect  Cost 
Rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type 
of  application. 

An  applicant  for  an  RRTC  is  limited 
to  an  indirect  rate  of  15%. 

An  applicant  for  a  Disability  and 
Rehabilitation  Research  Project  should 
limit  indirect  charges  to  the 
organization's  approved  indirect  cost 
rate.  If  the  organization  does  not  have  an 
approved  indirect  cost  rate,  the 
application  should  include  an  estimated 
actual  rate. 

6.  Can  Profitmaking  Businesses  Apply 
for  Grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to 
apply  for  grants  under  NIDRR  programs. 
However,  individuals  are  the  only 
entities  eligible  to  apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether 
My  Project  Is  of  Interest  to  NIDRR  or 
Likely  To  Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which 
you  propose  to  submit  your  application. 


However,  staff  carmot  advise  you  of 
whether  your  subject  area  or  proposed 
approach  is  likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My 
Application  Will  Be  Referred  to  the 
Most  Appropriate  Panel  For  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424,  and  including  a 
project  title  that  describes  the  project. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  If  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant 
award  date  varies  from  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 

Unsuccessful  applicants  generally 
will  be  notified  within  that  time  frame 
as  well.  For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  from 
the  closing  date,  but  no  later  than  the 
following  September  30. 

11.  Can  I  Call  NIDRR  To  Find  Out  If  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  through  this 
formal  notification. 

12.  If  My  Application  Is  Successful,  Can 
I  Assume  I  Will  Get  the  Requested 
Budget  Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is 
subject  to  availability  of  funds  and 
project  performance. 

13.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resoinces.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  in  future 
competitions. 

BILUNG  CODE  400(M)1-U 
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Application    for    Federal 
JLducation    Assistance 


A  pp  I  lean  I   Inrorniat  ion 


1.  Name  and  Address 
Legal  Name: 

Address: 


N*U:    If  avaiUM*.  fttmt  prowitt 
MftUtmOam  racka((  ••  4UkctU  aad 
iritUj  tk*  HI*  toraaL 


City 
2.  AppUcani's  D-U-N-S  Number 


3.  Catalog  of  Federal  Domestic  Assistance  *: 


4  Project  Director:. 
Address: 


Tiiy 

Tel.#:(  )_ 

E-Mail  Address:. 


~  "SuS"     ZIP  Code  *r 

Fa)i#:(  ) -_ 


Application  Inrormalion 


8.   Type  of  Submission: 
— F  reAppUcation 

I I  Construction 

LJ  Non-Construction 


— Application 

I I  Construction 

LJ  Non-Construction 


9.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
I    I  Yes    (Date  made  available  w  the  Executive  Order  12372 
process  for  review):       /         / 


I    I  No     (If  "No. "  check  appropriate  box  below.) 

LJ  Program  is  not  covered  by  E  O.  12372. 

I    I  Program  has  not  been  selected  by  State  for  review. 


10.  Proposed  Project  Dates: 


Start  Date: 

/ / 


EndDaU: 

/ / 


VS.  DcpanmeM  af  E4acalta« 


OMBNo  irV0l06 

Exf  ot/w]at\ 


C  ..anizatioaal  Unit 


-Sale 


CoiBiy 


ZIPCode  ♦  4 


ill 


Title:. 


(.  Type  of  Applicant  (Enter  appropnate  Utter  in  the  box  ) 


D 


5.    Is  the  applicant  delinquent  on  any  Federal  debt?    [_J  Yes  LJ  No 
(If  "Yes,  "  attach  an  explanation.) 


A  Sute  H  IndqxiKleiM  School  Dismci 

B  County  I  Put>lic  Colle(c  or  Umversiiy 

C  Muniapal  J  Pnviie.  Non-Profii  College  or  Umveniiy 

D  Township  K  Indian  Tnbe 

E  intcreute  L  Individual 

F  Intennunicipal  M  Pnvate.  ProTii-Making  Organization 

G  Special  Distncl  N  O0tcT( Specify l 


7.  Novice  Applicant    LJYes      LJ 


No 


11.  Are  any  research  activities  involving  human  subjects  planned  ai  any 
time  dunng  the  proposed  project  period?     Lj  ^'^        D  ^° 
a   If  "Yes,"  Exemption(s)#:  b  Assurance  of  Compliance  •: 


OR 


c.  IRB  approval  date: 


{O  Full  IRB  or 
I    I  Expedited  Review 


12.  Descriptive  Title  of  Applicant's  Project: 


Kstimated  rundin^ 


13*.  Federal 


b.  Applicant 


c.  State 


d.  Lxical 


e.  Other 


f.   Program  Income 


(.  TOTAL 


.00 


.00 


.00 


.00 


.00 


.00 


.00 


REV.  1/12/99 


Authorized   Kepresental  i  ve  Infornialion 


14.  To  the  best  of  ay  knowledge  and  belief,  all  data  in  this  preipplicaticn/qiplicatioD  arc  true 
and  correct.  The  documeol  has  been  duly  authorized  by  the  govemiog  body  of  the  applicaol 
and  the  applicaot  will  comply  with  the  attached  assurances  if  the  assiuaoce  it  awarded 


a.  Typed  Name  of  Authorized  Repfeseotadve 


b.  TiUe 


c.  Tel.»;  ( 


Fax*:  ( 


d.  E-Mail  Address: 


c.  Signature  of  Authorized  Representative 


Dw. 


ED  424 
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Instriutions  for  KI)  424 


I  Na^  and  Address.  Enter  the  legaJ  name  of  applicant  and  the 
name  of  the  primary  orgamzauonal  unit  wiuch  will  undouke  the  as- 
Bsiance  activity. 

2.  D-U-N-S  NMHiber.  Enter  the  applicant's  [>-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obiam  the 
Dumber  by  calling  I -WO-333-OSOS  or  by  compleung  a  D-U-N-S  Num- 
ber Request  Form  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL;  kttp://www4tnb4Win/dbis/aboutdb^tidiinsJitm. 

3.  Catalog  of  Fcdcrvl  Domestic  Awteanrt  (CFDA)  Number.  Enter 
the  CFDA  number  and  btk  of  the  program  under  which  assistance  is 
requested. 

4.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

5.  Federal  Debt  Deliiiqttciicy.  Check  '^Tcs"  if  the  applicant's  organi- 
zation is  delinqueni  on  any  Federal  iebi.  (This  question  refers  to  the 
applicant's  orgaiuzaijon  and  not  to  the  person  who  signs  as  the  autho- 
nzed  representaiive  Categones  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  '^o." 

i.  Type  of  Applicant  Enter  the  appropnate  lener  in  the  box  provided. 

7.  Novice  AppHcanL  Check  "^cs"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  cenifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Otherwise,  check  "No." 

8.  Type  of  Submissioa.  Self-explanatory. 

9.  Executive  Order  12372.  Check  "Yes"  if  the  application  is  subject  to 
review  by  Executive  OnJer  12372.  Also,  please  enter  the  ntonih,  date, 
and  four  (4)  digit  year  (eg,  I2/12/2(XX))  Applicants  should  contact 
the  State  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process   Otherwise,  check  "No." 

10.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (eg  .  12/I2/2(X>0). 

11.  Human  Subjects.  Check  "Yes"  qi  "No"  If  research  activities  in- 
volving human  subjects  are  gj^  planned  p^  f  lY  tilllf  during  the  pro- 
posed project  period,  check  "No."  The  remaining  parts  of  item  II 
are  then  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects. 
are  planned  %\  my  tilllf  dunng  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  lO  the  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  1  la,  the  ex- 
emption number(s)  corresponding  to  one  or  more  of  the  six  exempuon 
categones  listed  in  "Protection  of  Human  Subjects  in  Research" 
attached  to  this  form  Provide  sufTicient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  item 
11  a.  are  appropnate  Provide  this  narrative  taifonoatioa  in  an  "item 
liyProtcctlon  of  Human  Subjects  Atuduncnt"  and  insert  this  at- 
tachment inunediatel)  following  the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  11. 

If  some  or  all  of  the  planned  research  activities  involvlnv  human  sub- 
jects are  covered  (nonexempt).  skip  item  1  la  and  continue  with  the 
remaining  parts  of  item  11.  as  noted  below  In  addition,  follow  the 
instructiofts  in  "Protection  of  Human  Subjects  in  Research"  attached 
to  this  form  to  prepare  the  six-poini  narrative  about  the  nonexempt 
activities    Provide  this  six-point  narrative  in  an  "item  ll/Protcc- 


Uon  of  Human  Subjects  Attachment"  and  insert  tills  attachntCBt 
Inmcdiately  foDowtiig  the  ED  424  bcc  page. 

If  the  applicant  organization  has  an  approved  Muhipie  Project 

Assurance  of  Compliance  on  Tile  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS).  U.S.  Department  of  Educabon.  or  with  the  Office 
for  Piotection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health.  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  lib  aitd  the 
date  of  approval  by  the  Instinitional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  lie.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g..  2000)  (Theck  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedure  if  it  complies  with  the  requiremenu  of  34  CFR  97  110  If 
tlie  IRB  review  is  delayed  beyond  the  submission  ol  the  application, 
enter  "Pending"  in  item  lie.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  oETicial  sigmng  for  the  applicant  orgamzation  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  applicant  or- 
ganization docs  not  have  on  Tile  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  in  item  I  lb  and  skip  I  Ic.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certiflcations. 

12.  Project  lltlc.  Enter  a  brief  descriptive  title  of  the  project  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  descnption  of  this  project. 

13.  Estimated  Fimding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropnate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate anlx  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  13. 

14.  Certiftcation.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  govenung  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authonzed  representative.  Also,  in  item  14e.  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  12/12/2000)  in  the  date  signed  field. 


[  Paperwork  Burden  Sutement^ 


According  to  the  Paperwork  Reduction  Aa  of  199S.  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  0MB  control  number  The  valid  OMB  control 
number  for  this  Information  collection  is  187Sh0106  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  1 5  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  dau  needed, 
and  complete  and  review  the  information  collection  If  you  have  any 
comments  concerning  the  accuracy  of  the  estimate(s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education.  Washington.  D  C.  20202-465 1  If  you  have  comments  or 
concerns  regarding  the  status  of  your  individual  submission  of  this 
form  write  directly  to:  Joyce  1.  Mays,  Application  Control  Center, 
U.S.  Department  of  Education.  7th  and  D  Streets.  S  W  ROB-3.  Room 
3633,  Washington.  DC  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  an  Planned 


If  you  marlced  item  1 1  on  the  application  "Yes"  and 
designated  exemptions  in  11a  .(all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  '^Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  inforLaation  in  an 
''Item  11/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  1 1  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  11/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances imder  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  autbnized  a  modification  ot  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  {q)pnq>nate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects . 

(5)  Describe  the  procedures  for  proteaing  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiahfy, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional interventicm  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safefy  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result 


II.  Information  on  Research  Activities 
lovolving  Human  Subjects 


) 


A.  Definitions. 

A  research  activify  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— ^Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  defmition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported luider  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activides. 
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— Is  it  ■  humin  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
DF  student)  conducting  research  obtains  ( 1 )  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  infomation."  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person  s  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
iubject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
Investigator  or  associated  with  the  information),  the  defi- 
lition  of  human  subject  is  met.  [Private  information  in- 
:ludes  information  about  behavior  that  occurs  in  a  con- 
:ext  in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
(vhich  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
m\\  not  be  made  public  (for  example,  a  school  health 
•ecord).] 


I.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
:ategories  of  exemptions  are  not  covered  by  the  regula- 
:ions: 

1)  Research  conducted  in  established  or  commonly  ac- 
:epted  educational  settmgs,  involving  normal  educational 
>ractices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  companson  among  instructional  tech- 
liques,  curricula,  or  classroom  management  methods. 

2)  Research  involving  the  use  of  educational  tests  (cog- 
litivc,  diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
|)avior,  unless:  (a)  information  obtained  is  recorded  in  such 
k  maimer  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
'esearch  could  reasonably  place  the  subjects  at  risk  of 
;riminal  or  civil  liability  or  be  damaging  to  the  subjects' 
inancial  standing,  employability,  or  reputation.  If  the 
mbjects  are  chilJren,  this  exemption  applies  only  to  re- 
tearch  involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigatorfs)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defmed  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  stirvey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education  i  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 
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OMB  Approval  No.  034S-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  ex-sting  data  sources,  gathering  and  maintaining  the  data  needed,  and  compleung  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Projea  (0348-0040).  Washington.  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions,  please  contact  the  awarding 
agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such  is  the  case,  you 
will  be  notified. 


As  the  duly  authorized  represenutive  of  the  applicant  I  certify  that  the  applicant: 

1 .  Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
institutional,  inanagenal  and  financial  capability  (including 
funds  sufficient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management,  and  completion  of  the 
project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award;  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  interest,  or 
personal  gain. 


Will  initiate  and  complete  the  work  within  the  applicable  time 
frame  after  receipt  of  approval  of  the  awarding  agency 

Will  comply  with  the  lntergovemn»ental  Personnel  Act  of  1970 
(42  use  §§4728-4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one  of  the  19  statutes 
or  regulations  specified  in  Appendix  A  of  0PM  s  Standards  for 
a  Merit  System  of  Personnel  Administration  (5  C.F.R.  900, 
Subpart  F) 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscnnunation.  These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  the  Education  Amendmenu  of  1972,  as 
amended  (20  US  C.  §§1681-1683.  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of 
the  Rehabilitation  Act  of  1973.  as  amended  (29  U.S.C.  §794). 
which  prohibits  discrimination  on  the  basis  of  handicaps;  (d) 


the  Age  Discrimination  Aa  of  1975.  as  amended  (42  U.S.C.  §§ 
6101-6107),  which  prohibits  discrimination  on  the  basis  of  age; 
(e)  the  Drug  Abuse  Office  and  Treatment  Act  of  1972  (PL  92- 
255),  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (PL  91-616).  as  amended,  relating  to  nondiscnminaiion 
on  the  basis  of  alcohol  abuse  or  alcoholism,  (g)  §§  523  and  527 
of  the  Public  Health  Service  Act  of  1912  (42  U.S.C  §§  290  dd- 
3  and  290  ee  3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title  Vlll  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §  3601  et  seq  ).  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other  nondiscnnunation 
provisions  in  the  specific  statute(s)  under  which  application  for 
Federal  assistance  is  being  made,  and  (j)  the  requirements  of 
any  other  nondiscnmination  statute(s)  which  may  apply  to  the 
application. 


7.  Will  comply,  or  has  already  complied,  with  the  requirements  of 
Titles  II  and  III  of  the  uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970  (PL  91-646)  which 
provide  for  fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirenxnts  apply  to  all  interesu  in 
real  property  acquired  for  project  purposes  regardless  of 
Federal  participation  m  purchases 

8.  Will  comply,  as  applicable,  with  the  provisions  of  the  Hatch  Act 
(5  use  §§1501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  pnncipal  employment 
activities  are  funded  in  whole  or  in  pan  with  Federal  funds 
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11 


ill  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  use  §§276a  to  276a-7),  the  Copeland  Act  (40 
II.S.C.  §276c  and  18  U.S.C.  §§874)  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C.  §§  327-333). 
regarding  labor  standards  for  federally  assisted  construction 
subagreements. 

till  comply,  if  applicable,  with  flood  insurance  purchase 
]uirenients  of  Section  102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (P.L  93-234)  which  requires  reapicnts  in  a  special 
flood  hazard  area  to  partiapate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable  construction  and 
acquisiuon  is  $10,000  or  more. 

1 
Will  comply  with  environmental  standards  which  may  be 

prescribed   pursuant   to  the   following,    (a)   institution  of 

environmental  quality  control  measures  under  the  National 

Environmental  Policy  Act  of  1969  (P.L  91-190)  and  Executive 

Order  (EO)   11514,  (b)  notification  of  violating  facilities 

piirsuant  to  EO  1 1738;  (c)  protection  of  wetlands  pursuant  to 

$0  1 1990;  (d)  evaluation  of  flood  hazards  in  floodpiams  in 

accordance  with  EO  1 1988.  (e)  assurance  of  project  consistency 

Jh  the  approved  State  management  program  developed  under 
Coastal  Zone  Management  Act  of  1972  (16  US  C  §§1451 
icq  );  (0  conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the  Clear  Air 
/  ct  of  1955.  as  amended  (42  U.S  C  §§7401  et  seq  );  (g) 
protection  of  underground  sources  of  dnnking  water  under  the 
Sjafe  Dnnking  Water  Act  of  1974.  as  amended.  (P.L.  93-523); 
a  id  (h)  protection  of  endangered  species  under  the  Endangered 
!  ;pecies  Act  of  1973.  as  amended.  (P.L.  93-205). 


12  Willcomply  with  the  Wild  and  Scenic  Rivers  Act  of  1968  (16 
use.  §§1721  et  seq.)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance  with 
Section  106  of  the  National  Historic  Preservation  Act  of  1966. 
as  amended  (16  U.S.C.  §470).  EO  11S93  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C.  §§469a-l  et  seq). 

14.  Will  comply  with  PL  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1966 
(PL.  89-544,  as  amended,  7  U.S.C  §§2131  ct  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  supported  by  this 
award  of  assistance 

16  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  use.  §§4801  et  seq  )  which  prohibits  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  0MB  Circular  No.  A- 133,  "Audits  of 
Slates,  Local  Governments,  and  Non-Profit  Organizations " 

18  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program 


SIGN 


ATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPl  ICANT  ORGANIZATION 


DATE  SUBMITTED 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  fxxirs  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completir^  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  ir)cluding  suggestior^  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651 ;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breal^down  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e).  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 


contributkxi  for  each  applcable  budget  category. 

Lir>es  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non- Federal 
contributions  are  provkled  for  only  one  year, 
leave  this  column  blank. 

Line  12.  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for 
only  one  year,  leave  this  space  blank. 

Section  C  •  Other  Budget  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applcable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  tDe  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
cak:ulated. 


Section  B  -  Budoet  Summary 
Non-Federal  Funds 


Provide  other  explanations  or  comments  you 
deem  necessary. 


If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1  - 
1 1  of  Section  B. 


Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
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Public  reporting  burden  for  these  collections  of  information 
is  estimated  to  average  30  hours  per  response,  including  the  time 
for  reviewing  instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden  estimate  or  any  other 
aspect  of  these  collections  of  information,  including  suggestions 
for  reducing  this  burden,  to:   the  U.S.  Department  of  Education, 
Information  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  and  to  the  Office  of  Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027,  Washington,  D.C.  20503. 
Disability  and  Rehabilitation  Research  Projects  (CFDA  No. 
84.133A)  34  CFR  Part  350  Subpart  B. 
Rehabilitation  Research  and  Training  Center  (CFDA  No.  84.133B)  34 


CFR  Part  350  Subpart  C 
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CERTIFICATIONS  REQARDINO  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBIUTV  MATTERS;  AND  DRUO^REE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  t>elow  to  determine  the  certification  to  \which  they  are  required  to  attest   Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  thn  fonm 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  'htow  Restrictions  on  Lobbying,'  and  34  CFR  Part  85. 
*Govemn>ent-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirentents  for  Dnjg-Free  Workplace 
(Grants).*  The  certificationt>  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  wrW  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreemem. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $1 00,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.1 10,  the  applicant 
certifies  that: 

(a)  f^  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agerKy,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
conr>ection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  Influencing  or 
attempting  to  Influence  an  officer  or  employee  of  any  agency, 
a  Member  of  Congress,  an  officer  or  emptoyee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  In  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  •  LLL,  'Disclosure  Form 
to  Report  Lobbying,'  in  accordar^ce  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85,  Sections  85  105  and  85.1 10-- 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency: 

(b)  Have  not  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  civil  judgement 
rendered  against  them  for  commission  of  fraud  or  a  criminal 
offenseln  connection  with  obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or  kx»l)  transaction  or 
contract  urxler  a  public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 


(c)  Are  rK>t  presently  ir>dicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  govemnnental  entity  (Federal.  State,  or 
local)  with  commisak>n  of  any  of  the  offenses  enumerated  in 
paragraph  (1  )(b)  of  this  certificatkxi;  ar>d 

(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  oDore  public  transaction  (Federal,  State, 
or  tocal)  terminated  for  cause  or  default;  ar>d 

B.  Where  ttie  applcant  is  unable  to  certify  to  any  of  the 
statenwnts  in  this  certifk:ation,  he  or  she  shall  attach  an 
explanation  to  Vtvs  application. 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Pari  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85  605  and  85.610  • 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide 
a  drug-free  workplace  by: 

(a)  Publlshir)g  a  statement  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is  prohit>ited  in  the  grantee's 
woricplace  and  specifying  the  actions  that  will  be  talcen  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
Inform  employees  about- 

(1)  The  dangers  of  drug  abuse  in  the  worttplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  woricplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  t>e  imposed  upon  employees  for 
dnjg  abuse  vk>lations  occurring  in  ttte  workplace; 

(c)  Making  it  a  requirement  tftat  each  employee  to  be  engaged 
in  the  perlonnance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  emptoyment  under  the 
grant,  the  emptoyee  wHI- 

(1 )  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  empk>yer  in  wrriting  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occumng  in  the  worttplace 
no  later  ttian  five  calerxlar  days  after  such  convction; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (d)(2)  Irom  an 
employee  or  othenwise  receiving  actual  rwtice  of  such 
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conviction.  Employers  of  convicted  employees  must  provide 
notic«.  including  position  title,  to:  Director,  Grants  Policy  and 
Oversight  Staff,  U.S.  Department  of  Education,  400  Maryland 
Avenue,  S  W.  (Room  3652,  GSA  Regional  Office  Building  No. 
3),  W|»hington,  DC  20202-4248.  Notice  shall  include  the 
identi$cation  numt>er(s)  of  each  affected  grant; 

(f)  Taling  one  of  the  following  actions,  within  30  calendar  days 
of  rectlving  notice  under  subparagraph  (d;(2).  with  respect  to 
any  employee  wf)o  is  so  convicted- 

(1)  Ta)(ing  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requir^nfients  of  the  Rehat)ilitation  Act  of  1973,  as  amended;  or 

(2)  Ralquiring  such  employee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enfcrcpment,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-flee  workplace  through  implementation  of  paragraphs 

(a).  (H),  (c),  (d).  (e).  and  (f). 

B.  The(  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  perfomiance  of  work  done  in  connection  with  the 
specific  grant: 

Place  t)f  Performance  (Street  address,  city,  county,  state,  zip 
code) 


OnUQ-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  In 
the  unlawful  manufacture,  distribution,  dispensing,  possession, 
or  use  of  a  controlled  substance  in  conducting  any  activity  with 
the  grant;  and 

B.  If  convicted  of  a  criminal  dmg  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I 
will  report  the  conviction,  in  writing,  within  10  calendar  days  of 
the  conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Roorn 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  Include  the  identifk»tion  number(s) 
of  each  affected  grant. 


Check  [  ]  if  there  are  workplaces  on  file  that  are  not  identified 

here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 


Federal  Register /Vol.  64,  No.  85 /Tuesday,  May  4,  1999 /Notices 


24011 


C«rtlfleatlon  Ragarding  Dabarmcnt.  Suspantion,  Irwilglblllty  and 
Voluntary  Exciualon  -  Lowar  Har  Covarad  Trmaaetlons 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Onlar  12549,  Debarment  and  Suspension,  34  CFR 
Part  85,  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.110. 


Instructions  for  Certification 

1 .  By  signing  and  submitting  this  proposal,  the  prospective  kwver  tier 
participant  is  providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  material  representation  of  fact 
upon  which  reliance  was  placed  wtien  this  transaction  was  entered 
into.  If  it  is  later  determined  ttut  the  prospective  lower  tier  participant 
knowingly  rerxlered  an  error>eous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  availat>le 
remedies,  irxrluding  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  sftall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  sut>mitted  if  at  any 
time  the  prospective  lower  tier  participtant  learns  that  its  certification 
was  erroneous  when  sutxnitted  or  has  become  erroneous  C>y  reason  of 
changed  circumstances. 

4.  The  terms  "covered  transaction,'  "detMirred,"  "suspended," 
'ineligit)le,"  "lower  tier  covered  transaction,"  "participant," "  person," 
"primary  covered  transaction," "  principal,"  "proposal,"  and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
sut>mitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  Tt>e  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  wfx>  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  this 
transaction  originated. 


6.  The  prospective  k>wer  tier  partcipant  furtf>er  agrees  t>y  submitting 
this  proposal  that  it  will  indude  the  clause  titled  'Certification 
Regardir>g  Debarment,  Suspension.  Ineligibility,  and  Voluntary 
Exclusion-Lo¥»er  Tier  Covered  Transactions.'  wtttxxit  riKidrtication,  in 
all  k>wer  tier  covered  trarwactiorw  and  m  all  solicitatKx«  tor  k)wer  ber 
covered  transactiortt. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  parbcipant  in  a  lower  tier  covered  transaction  tfiat  it  is 
rK>t  departed,  susper>ded.  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  participant  nuy  decide  the  method  artd  frequency  by  which  it 
determir>es  the  eligibility  of  its  prirKipals    Each  participant  may  but  is 
not  required  to,  cfteck  ttw  l^onprocurement  List. 

8    lathing  contained  in  tt>e  foregoing  shall  t>e  cor^strued  to  require 
estatilishment  of  a  system  of  records  in  order  to  render  in  good  faith 
tf>e  certification  required  by  this  clause    Ttw  knov^edge  and 
information  of  a  participant  is  not  required  to  exceed  that  which  is 
normally  possessed  by  a  prudent  person  in  trie  ordirwry  course  of 
business  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  tfiese 
instructons.  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  k)wer  tier  covered  transaction  with  a  person  wtx>  is  suspended, 
debarred.  ineligit)le,  or  voluntarily  excluded  from  participation  m  this 
transaction,  in  additk>n  to  otfier  remedies  availat>le  to  the  Federal 
Government,  trie  department  or  agency  with  which  this  transaction 
origiruted  may  pursue  available  remedies,  including  suspension 
and/or  debarment. 


Certification 

(1)  The  prospective  lower  tier  participant  certifies,  t>y  submission  of  this  proposal,  ttiat  neither  it  r>or  its  principals  are  presently  debarred. 
suspended,  proposed  for  debarment,  declared  ineligit>le,  or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  ager>cy. 

(2)  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certificatkxi.  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  ' 

•  THORtZED  REPRESENTATIVE 

SIGNATURE 

- 

DATE 

ED  80-0014.  9/90  (Replaces  GCS-009  (REV.12/88),  whk:h  is  obsolete) 
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Certification  of  EUgibility  for  Federal  Assistance  in  Certain  Programs 

I  undersumd  that  34  CFR  75  60,  75  61,  and  75  62  require  that  I  make  specific  ceitifications  of  eligibility  to  the  U  S 
Depanmcnt  of  Education  as  a  condiDon  of  applying  for  Federal  funds  in  cenain  programs  and  that  these  requirements  are  in 
were  75  M  "fj'^j        '""y  "^^^^^^  that  the  US  Depanment  of  Education  imposes  under  program  regulations.  Under 


I 


I  certify  that 

A.     Ido  not  owe  a  debt,  or  I  am  current  in  repaying  a  debt,  or  I  am  not  in  default  (as  that  term  is  used  at  34  CFR  Pan 
Doe)  on  a  debt 


]. 


To  the  Federal  Government  under  a  nonprocurement  transaaion  (eg  .  a  previous  loan,  scholarship  erant. 
cooperative  agreement),  or 


or 


For  afellowship,  scholarship,  stipend,  discretionary  grant,  or  loan  in  any  program  of  the  U  S  Depanment  of 
Education  that  is  subject  to  34  CFR  75.60.  75.61 .  and  75.62.  including: 

Federal  Pell  Grant  Program  (20  U  S  C  1070a,  et  scq  ), 

Federal  Supplemental  Educational  Opportunity  Grant  (SEOG)  Program  (20  U.S.C  1070(b)  et 

scq). 

State  Student  Incentive  Grant  Program  (SSIG)  20  U  S.C  1070c,  et  scq  ); 

Federal  Perkins  Loan  Program  (20  US  C  1087aa.  et  seq); 

Income  Contingent  Direct  Loan  Demonstration  Project  (20  U.S.C.  1087a,  note); 

Federal  Stafford  Loan  Program,  Federal  Supplemental  Uans  for  Students  [SLS],  Federal  PLUS  or 

Federal  Consolidation  Loan  Program  (20  U.S.C  1071,  et  scq); 

Cuban  Student  Loan  Program  (20  U  S  C.  260 1 ,  ei  seq  ) ; 

Roben  C  Byrd  Honors  Scholarship  Program  (20  US  C.  1070d-31,  et  seq  ); 

Jacob  K  Javits  Fellows  Program  (20  use.  1 1 34h-l  1341); 

Patncia  Robens  Harris  Fellowship  Program  (20  U  S.C  1 134d-l  134g); 

Chnsta  McAuliffe  Fellowship  Program  (20  U.S.C.  1 105-1 105i); 

Bilingual  Education  Fellowship  Program  (20  U.S.C.  3221-3262); 

Rehabilitation  Long-Term  Training  Program  (29  US  C.  774(b)); 

Paul  Douglas  Teacher  Scholarship  Program  (20  US  C.  1 104,  et  scq); 

Law  Enforcement  Education  Program  (42  U.S.C.  3775); 

Indian  Fellowship  Program  (29  US  C.  774(b)); 

OR 

B      I  have  made  arrangements  satisfactory  to  the  US  Depanment  of  Education  to  repay  a  debt  as  descnbcd  in  A  I  or 
A^  (above)  on  which  I  had  not  been  current  in  repaying  or  on  which  I  was  m  default  (as  that  term  is  used  in  34 
CFR  Pan  668). 

n  I  certify  also  that  1  have  not  been  declared  by  ajudge,  as  a  condition  of  sentencing  under  section  5301  of  the  Anti-Drue 

Abuse  Act  of  1988  (21  U.S.C.  862),  meligible  to  receive  Federal  assistance  for  the  period  of  this  requested  funding. 

lunderstand  that  providing  a  false  certification  to  any  of  the  statements  above  makes  me  liable  for  repayment  to  the  U  S 
STiTu  S  C^OoT°"  ^°'  ^"''' '''"'"'  **"  '^  """  °^'^'  unification,  for  civil  pcnalt.es.  and  for  cnminal  prosecution 


(Signature) 


(Date) 


(Typed  or  Printed  Name) 
Name  or  number  of  the  USDE  program  under  which  this  certification  is  being  made: 

ED  80-0015  (9/92) 
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OMB  Control  No.  1801-0004  (Exp.  8/31/2001) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMA'nON  IN  THEIR  APPLICATIONS  TO 
ADDRESS  TfflS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  TfflS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  funds  reserved  for 
Sute-ievel  uses.  In  addition,  local  school  districts  or 
other  eligible  ^plicants  that  apply  to  the  Sute  for 
fiinding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding.  The  Sute  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submined  a  sufficient  section  427 
sutement  as  described  below . ) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  include  in  its  application 
a  description  of  the  steps  the  appUcant  prqxKes  to  take 
to  ensure  equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
required  description.  The  sutute  highlights  six  types 
of  barriers  that  can  inpede  equiuble  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  participation  in,  the  Federally-funded  project  or 
activity.  The  description  in  your  explication  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and  succinct 
description  of  bow  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  In  addibon, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  sqjpropriaie,  may  be  discussed  in  coaneciioD  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  stamtes,  but  rather  to 
ensure  that,  in  designing  their  projects,  ^xplicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
d>e  ability  of  certain  potential  beneficiaries  to  fiilly 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  tbe  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

(1)  An  applicant  that  proposes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  lape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  in  the  course,  might  indicate  how  it 
intends  to  conduct  'outreach'  efforts  to  girls,  to 
encourage  their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  coc^ration  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3  hours  per  response,  with 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  dau  resources,  gather  and  maiiuain 
the  data  needed,  and  complete  and  review  the  information  collection.  If  you  have  any  commcnU  concerning  the 
accuracy  of  the  time  estimate(s)  or  suggestions  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202-465 1 . 
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Disclosure  of  Lobbying  Activities 

Complete  thi'  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


Approved  by  0MB 
0348-0046 


Type  of  Federal  Action: 

a.  contract 
_    b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
f  loan  insurance 


2.    Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


Name  and  Address  of  Reporting  Entity: 

Prime        Subawardce 

Tier ,  if  Known: 


Congressional  District,  if  known: 


6.  F  (deral  Department/Agency: 


3.    Report  Type: 

a.  initial  filing 
b.  material  change 


For  material  change  only: 

Year quarter 

Date  of  last  report 


If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime; 


Congressional  District,  if  known: 


8.  Federal  Action  Number,  if  known: 


10.  la.  Name  and  Address  of  Lobbying  Registrant 

(ij  individual,  last  name,  first  name.  Ml): 


II.    nformation  requested  through  this  form  is  authorized  by 
title  31  L'.S.C.  section  1352.  This  disclosure  of  lobbying 
activities  is  a  material  representation  of  fact  upon  which 
reliance  was  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  into.  This  disclosure  is  required 
pursuant  to  31  U.S.C.  1352.  This  information  will  be  reported 
to  the  Congress  semi-annually  and  will  be  available  for  public 
inspection.  Any  person  who  fails  to  file  the  required 
disclosure  shall  be  subject  to  a  civil  penalty  of  not  less  than 
$10.^  and  not  more  than  SIOO.OOO  for  each  such  failure. 


Federal  Use  Only 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 
$ 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


Signature: 


Print  Name: 
Title: 


Telephone  No. 


Date: 


Authorized  for  Local  Reproduction 
SUndard  Form  -  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardec  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section 
1352.  The  filing  of  a  form  is  required  for  each  paynKnt  or  agreement  to  make  payment  to  any  lobbymg  entity  for  influencing 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  ot  Congress, 
or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both 
the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  follovkTip  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submittt;d  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subaward  recipient    Identify  the  tier  of  the  subawardec,  e.g.,  the  first  subawardec  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardec,"  then  enter  the  full  name,  address,  city.  State  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example.  Department  of  Transportation.  Umted  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 

Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract, 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Included 
preflxes,  e.g.,  "RFP-DE-90-{X)l." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 

Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.         (a)  Enter  the.full  name,  address,  city.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  199S  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 


11. 


The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  tide,  and  telephone  number. 


According  to  the  Paperwork  Reduction  Act.  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  valid  0MB  control  Number.  The  valid  0MB  control  number  for  this  information  collection  is  0MB  No.  0348-0046   Public  reporting 
burden  for  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  dau  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (034S-0046).  Washington.  DC  20503 


[FR  Doc.  99-11156  Filed  5-3-99;  8:45  am] 

BILUNG  CODE  400(M)1-C 


fOL 
64 


ISS 
85 


MY 


99! 


Ml 


Tuesday 
May  4,  1999 


Part  VII 


Department  of 
Commerce 

Bureau  of  Export  Administration 

15  CFR  Part  746 

Exports  to  Serbia;  Final  Rule 


24018 


Federal  Register /Vol.  64,  No.  85 /Tuesday,  May  4,  1999 /Rules  and  Regulations 


DEPARliUENT  OF  COMMERCE 

Bureau  qt  Export  Administration 

15  CFR  i^art  746 

[Docket  No.  990422104-9104-01] 
RIN  06944aB91 

Exports  io  Serbia 

agency:  Bureau  of  Export 
Adminisi  ration.  Commerce. 
action:  F  inal  rule 


'  al  i 


SUMMARY 

March  24 
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EFFECTIVE 
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James 

Strategic 

Controls. 


In  his  address  to  the  nation  on 
1999,  President  Clinton 
that  the  Armed  Forces  of  the 
Spates  had  joined  those  of  our 

ies  in  air  strikes  against 
f  )rces  responsible  for  brutal 
ethnic  Albanians  in  the 
of  Kosovo.  This  rule  imposes 
requirement  for  exports  and 
to  Serbia  of  all  items  subject 
Extort  Administration 
Regulatic  as  (EAR). 

DATE:  This  rule  is  effective 


1<99. 


INFORMATION  CONTACT: 

is.  Director,  Office  of 
Trade  and  Foreign  Policy 
Bureau  of  Export 

Administration,  Telephone:  (202]  482- 

4196. 

SUPPLEM^TARY  INFORMATION: 

Backgroiind 

In  respi  )nse  to  the  Serbian 
govemme  nt's  continued  ethnic 
cleansing  in  its  Kosovo  province  and  its 
rejection  )f  the  proposed  peace 
agreement  accepted  by  the  Kosovars, 
NATO  (ir  eluding  the  United  States)  has 
taken  mil  tary  action.  This  action  is 
intended  io  deter  the  mass  killing  and 
dislocatic  n  of  ethnic  Albanians  in 
Kosovo  ai  id  to  prevent  a  widening  of  the 
conflict. 

In  Reso  ution  1203  (adopted  on 
October  21.  1998),  the  United  Nations 
Security  ( iouncil  (UNSC)  expressed 
alarm  at  v  rhat  it  described  as  the 
continuin  i  grave  humanitarian  situation 
throughoi  it  Kosovo  and  the  impending 
humanitarian  catastrophe.  Previously, 
in  Resolu  ion  1160  of  March  3,  1998^  the 
UNSC  ha(  I  imposed  an  embargo  on  the 
sale  of  an  is  and  related  materials  to  the 
Federal  R  jpublic  of  Yugoslavia. 

On  July  14,  1998,  BXA  implemented 
an  embarj  ;o  on  arms  and  arms-related 
items  in  t  le  Export  Administration 
Regulatio  is  (EAR)  that  applied  to  Serbia 
and  Montsnegro.  The  arms  embargo 
continues  in  effect.  This  rule  imposes  an 
additiona  license  requirement  on 
exports  ai  id  reexports  to  Serbia  of  all 
items  sub  ect  to  the  EAR.  Applications 


will  be  reviewed  on  a  case-by-case  basis, 
with  a  presumption  of  denial  for 
applications  for  other  than 
humanitarian  items.  For  himianitarian 
items,  BXA  will  approve  sales  of 
agricultural  commodities  and  products, 
medicine,  and  medical  equipment  for 
civilian  end-use  when  appropriate 
safeguards  can  be  developed  to  prevent 
diversion  to  military,  paramilitary  or 
political  use.  No  License  Exceptions  are 
available  for  Serbia,  except  that  items 
consigned  to  and  for  use  by  personnel 
and  agencies  of  the  U.S.  Government 
may  be  shipped  under  License 
Exception  GOV,  and  temporary  exports 
or  reexports  by  the  accredited  news 
media  may  be  made  under  License 
Exception  TMP.  This  rule  does  not 
affect  Montenegro. 

This  action  is  taken  consistent  with 
the  provisions  of  the  Export 
Administration  Act  (EAA)  and  after 
consultation  with  the  Secretary  of  State. 
BXA  submitted  a  foreign  policy  report 
to  the  Congress  indicating  the 
imposition  of  new  foreign  policy 
controls  on  April  30,  1999. 

Although  the  EAA  expired  on  August 
20,  1994,  the  President  invoked  the 
International  Emergency  Economic 
Powers  Act  and  continued  in  effect  the 
EAR,  and  to  the  extent  permitted  by 
law,  the  provisions  of  the  EAA  in 
Executive  Order  12924  of  August  19, 
1994,  as  extended  by  the  President's 
notices  of  August  15,  1995  (60  FR 
42767),  August  14,  1996  (61  FR  42527), 
August  13.  1997  (62  FR  43629),  and 
August  13,  1998  (63  FR  44121,  August 
17,  1998). 

Saving  Clause 

Shipments  of  items  removed  from 
License  Exception  or  NLR 
authorizations  as  a  result  of  this 
regulatory  action  that  were  en  route 
aboard  a  carrier  to  a  port  of  export,  on 
dock  for  loading  aboard  an  exporting 
carrier,  on  lighter,  or  laden  aboard  an 
exporting  carrier  on  May  4,  1999, 
pursuant  to  actual  orders  for  export  to 
that  destination  in  Serbia,  may  proceed 
to  that  destination  under  the  previous 
License  Exception  or  NLR  authorization 
provisions  so  long  as  they  have  been 
exported  from  the  United  States  before 
May  11,  1999.  Any  such  items  not 
actually  exported  before  midnight  May 
11,  1999,  require  a  license  in  accordance 
with  this  regulation. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  significant  for  purposes  of  E.O. 
12866. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 


et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  imder  control  number  0694- 
0088,  "Multi-Piupose  Application," 
which  carries  a  burden  horn-  estimate  of 
40  minutes  to  prepare  and  submit 
electronically  and  45  minutes  to  submit 
manually  on  form  BXA-748P. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond 
nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  imless  that  collection  of 
information  displays  a  ciurently  valid 
0MB  Control  Number. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Hillary  Hess,  Regulatory 
Policy  Division,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  746 

Embargoes,  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  746  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  is  amended  as  follows: 

PART  746— {AMENDED] 

1.  The  authority  citation  for  part  746 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  22  U.S.C.  287c,  6004; 
E.O.  12918,  59  FR  28205.  3  CFR,  1994  Comp., 
p.  899;  E.O.  12924.  3  CFR,  1994  Comp.,  p. 
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917;  Notice  of  August  13,  1997  (62  FR  43629, 
August  15,  1997);  Notice  of  August  13,  1998 
(63  FR  44121,  August  17,  1998). 

2.  Section  746.9  is  revised  to  read  as 
follows: 

§  746.9    The  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro). 

The  Department  of  Commerce 
maintains  a  comprehensive  embargo  on 
exports  and  reexports  to  Serbia. 
Additionally,  a  United  Nations 
mandated  arms  embargo  applies  to 
certain  items  destined  to  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro). 

(a)  License  requirements.  (1)  Serbia. 
You  will  need  a  license  to  export  or 
reexport  all  items  subject  to  the  EAR  to 
Serbia,  except  as  specified  in  paragraph 
(c)  of  this  section.  This  requirement 
does  not  apply  to  Montenegro. 

(2)  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro).  Under 
Executive  Order  12918  of  May  26,  1994 
(3  CFR,  1994  comp.,  p.  899)  (which 
authorizes  the  Secretary  of  State  and  the 
Secretary  of  Commerce,  under  section  5 
of  the  United  Nations  Participation  Act 
and  other  authorities  available  to  the 
respective  Secretaries,  to  take  all  actions 
necessary  to  implement  any  arms 
embargo  mandated  by  resolution  of  the 
United  Nations  Security  Coimcil),  and 
in  conformity  with  United  Nations 
Security  Council  (UNSC)  Resolution 
1160  of  March  31,  1998,  an  embargo 
applies  to  the  sale  or  supply  to  the 
Federal  Republic  of  Yugoslavia  of  arms 
and  related  materiel  of  all  types  and 
regardless  of  origin,  such  as  weapons 
and  ammunition,  military  vehicles  and 
equipment,  and  spare  parts  for  such 
items.  You  will  therefore  need  a  license 
for  the  sale,  supply  or  export  to  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  from  the  United  States 
of  embargoed  items,  as  listed  in 
paragraphs  (a)(2)(i)  and  (ii)  of  this 


section.  You  will  also  need  a  license  for 
the  sale,  supply,  export  or  reexport  to 
the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro)  of  such  items 
by  any  United  States  person  in  any 
foreign  country  or  other  location. 
(Reexport  controls  imposed  under  this 
paragraph  (a)(2)  apply  only  to  reexports 
by  U.S.  persons.  Reexport  controls  on 
U.S. -origin  items  to  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  set  forth  in  other  parts  of 
the  EAR  remain  in  effect.)  You  will  also 
need  a  license  for  the  use  of  any  U.S.- 
registered  aircraft  or  vessel  to  supply  or 
transport  to  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro)  any 
such  items.  These  requirements  apply  to 
embargoed  items  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
section,  regardless  of  origin. 

(i)  Crime  Control  and  Detection 
Equipment  as  identified  on  the  CCL 
under  CC  Columns  No.  1,  2  or  3  in  the 
Country  Chart  column  of  the  "License 
Requirements"  section  of  the  applicable 
ECCN. 

(ii)  Items  described  by  ECCNs  ending 
in  "018";  and  0A982,  0A984,  0A985, 
0A986.  0A988,  0A989.  0B986,  QE984, 
1A005,  1C998,  2A993,  6A002.a.l,  a.2. 
a.3,  b  and  c,  6A003.b.3  and  b.4,  6E001, 
6E002,  and9A991.a. 

(3)  Date  of  embargo.  The  licensing 
requirements  in  paragraph  (a)(2)  of  this 
section  were  effective  on  July  14,  1998. 

(b)  Licensing  policy.  (1)  Serbia. 
Applications  for  export  or  reexport  of  all 
items  subject  to  the  EAR  to  Serbia  will 
be  reviewed  on  a  case-by-case  basis, 
with  a  presumption  of  denial  for  other 
than  humanitarian  items.  For 
humanitarian  items,  BXA  will  approve 
sales  of  agricultural  commodities  and 
products,  medicine,  and  medical 
equipment  for  civilian  end-use  when 
appropriate  safeguards  can  be 
developed  to  prevent  diversion  to 
military,  paramilitary  or  political  use. 


(2)  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro).  Applications 
for  export  or  reexport  of  all  items  listed 
in  paragraphs  (a)(2)(i)  and  (ii)  of  this 
section  are  subject  to  a  general  policy  of 
denial.  Consistent  with  United  Nations 
Security  Council  Resolution  1160,  this 
embargo  is  effective  notwithstanding  the 
existence  of  any  rights  or  obligations 
conferred  or  imposed  by  any 
international  agreement  or  any  contract 
entered  into  or  any  license  or  permit 
granted  prior  to  July  14,  1998.  except  to 
the  extent  provided  in  regulations, 
orders,  directives  or  licenses  that  may 
be  issued  in  the  future  under  Executive 
Order  12918  or  under  the  EAR. 

(c)  License  Exceptions.  Items 
consigned  to  and  for  use  by  personnel 
and  agencies  of  the  U.S.  Government 
may  be  exported  or  reexported  to  Serbia 
under  License  Exception  GOV  (see 

§  740.11(b)(2)  ofthe  EAR),  and 
temporary  exports  or  reexports  by  the 
news  media  may  be  made  to  Serbia 
under  License  Exception  TMP  (see 
§  740.9(a)(2)(viii)  ofthe  EAR).  No  other 
License  Exceptions  are  available  for 
Serbia. 

(d)  Related  controls.  The  Department 
of  State,  Office  of  Defense  Trade 
Controls,  maintains  related  controls  on 
arms  and  military  equipment  imder  the 
International  Traffic  in  Arms 
Regulations  (22  CFR  parts  120-130). 
You  should  also  contact  the  Department 
of  the  Treasury's  Office  of  Foreign 
Assets  Control  concerning  any 
restrictions  which  might  apply  to  U.S. 
persons  involving  financial  transactions 
with  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro). 

Dated:  April  30,  1999. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  99-11304  Filed  4-30-99;  4:17  pm] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  4,  1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks — 

Pre-production  certification 
procedures;  compliance 
assurance  program; 
published  5-4-99 

FEDERAL  MARITIME 
COMMISSION 

Tariffs  and  service  contracts: 
Shipping  Act  of  1984— 
Agreements  by  ocean 
carriers  and  marine 
terminal  operators; 
correction;  published  5- 
4-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Cooperative  State  Research, 

Education,  and  Extension 

Service 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Stakeholders;  recepients  of 
agricultural  research, 
education,  and  extension 
formula  funds  input 
requirements;  comments 
due  by  5-14-99;  published 
4-14-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  5-14- 
99;  published  4-29-99 
Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  5-10- 
99;  published  2-23-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Northern  anchovy; 
comments  due  by  5-11- 
99;  published  3-12-99 


ENERGY  DEPARTMENT 

Contractor  employee 
protection  program;  criteria 
and  procedures;  comments 
due  by  5-14-99;  published 
3-15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Magnetic  tape  manufacturing 

operations;  comments  due 

by  5-10-99;  published  4-9- 

99 
Polymer  and  resin 

^iVproduction  facilities 

(Groups  I  and  IV)  and 

volatile  organic  compound 

(VOC)  emissions  from 

polyether  polyols 

production;  comments  due 

by  5-10-99;  published  3-9- 

99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

5-12-99;  published  4-12- 

99 
Colorado;  comments  due  by 

5-10-99;  published  4-8-99 
Idaho;  comments  due  by  5- 

13-99;  published  2-12-99 
Idaho;  correction;  comments 

due  by  5-13-99;  published 

4-13-99 
Iowa;  comments  due  by  5- 

12-99;  published  4-12-99 
Washington;  comments  due 

by  5-12-99;  published  4- 

12-99 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Georgia;  comments  due  by 
5-12-99;  published  4-12- 
99 
Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 
due  by  5-10-99;  published 
3-24-99 
Radiation  protection  programs: 

Rocky  Flats  Environmental 
Technology  Site; 
transuranic  waste 
characterization  systems 
and  processes;  EPA 
Inspection  dates; 
comments  due  by  5-10- 
99;  published  4-16-99 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 


by  5-12-99;  published 
4-12-99 
Water  programs: 
Oil  pollution:  non- 
transportation-related 
facilities  prevention  and 
response;  comments  due 
by  5-10-99;  published  4-8- 
99 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Loan  policies  and 
operations — 
Chartered  territories; 
comments  due  by  5-10- 
99;  published  12-16-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Wireline  services  offering 
advanced 

telecommunications 
capability;  deployment; 
comments  due  by  5-13- 
99;  published  4-30-99 
Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  by 
5-10-99;  published  3-25- 
99 
Minnesota;  comments  due 
by  5-10-99;  published  3- 
25-99 
Montana;  comments  due  by 
5-10-99;  published  3-25- 
99 
Nebraska;  comments  due  by 
5-10-99;  published  3-25- 
99 
Nevada;  comments  due  by 
5-10-99;  published  3-25- 
99 
New  Hampshire;  comments 
due  by  5-10-99;  published 
3-25-99 
New  Mexico;  comments  due 
by  5-10-99;  published  3- 
25-99 
New  York;  comments  due 
by  5-10-99;  published  3- 
25-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Gastroenterology  and 
urology  devices — 
Extracorporeal  shock 
wave  lithotripter; 
reclassification; 
comments  due  by  5-10- 
99;  published  2-8-99 
Sunlamp  products 
performance  standard; 
recommended  exposure 
schedule  and  health 
wamings  requirements; 
comments  due  by  5-10- 
99;  published  2-9-99 


INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Coal  management: 
Regional  coal  leasing;  public 
participation  and  regional 
coal  team  meetings; 
Federal  Advisory 
Committee  Act  exemption; 
comments  due  by  5-10- 
99;  published  3-11-99 
Minerals  management: 
Mining  claims  under  general 
mining  laws:  surface 
management:  comments 
due  by  5-10-99;  published 
2-9-99 

Correction;  comments  due 
by  5-10-99;  published 
3-1-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

National  wildlife  refuge 

system: 

Lead  Free  Fishing  Areas; 
fishing  sinkers  and  jigs 
made  with  lead;  prohibited 
use;  comments  due  by  5- 
13-99;  published  4-13-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Surface  coal  mining  and 
reclamation  operations: 
Ownership  and  control 
mining  operations; 
definitions,  permit 
requirements,  enforcement 
actions,  etc.;  comments 
due  by  5-10-99;  published 
5-4-99 
JUSTICE  DEPARTMENT 
Federal  Prison  Industries 
Agency's  ability  to  accomplish 
its  mission;  standards  and 
procedures;  comments  due 
by  5-10-99;  published  3-10- 
99 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Rulemaking  procedures  and 
producer  referendum; 
comments  due  by  5-14-99; 
published  4-14-99 

NUCLEAR  REGULATORY 
COMMISSION 

Radkiactive  wastes,  high-level; 
disposal  in  geologic 
repositories: 
Yucca  Mountain,  NV; 
comments  due  by  5-10- 
99;  published  2-22-99 
Correction;  comments  due 
by  5-10-99;  published 
2-24-99 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  investment 

companies: 

Miscellaneous  amendments; 
comments  due  by  5-14- 
99;  published  4-14-99 


IV 
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TRANSt>ORTATION 
DEPARTMErfT 
Coast  Guard 

Drawbn^ge  operations: 
Mississippi;  comments  due 
by  i- 10-99;  published  2-9- 
99 
Ports  aii/d  watenways  safety: 
Los  Angeles  and  Long 
Beafch;  port  access  route 
stuqy;  comments  due  by 
5-1(i-99;  published  3-11- 
99 
Tongaps  Narrows  and 
Ketcjhikan  Harbor,  AK; 
speid  limit;  safety  zone 
redesignated  as 
anchorage  ground; 
conrfnents  due  by  5-10- 
99;  published  3-25-99 
TRANSI»ORTATION 
DEPARTMENT 
Federal  Aviation 
Adminiajtration 
Ainworthriess  directives: 
Bell  Helicopter  Textron 
Canada;  comments  due 
by  3-10-99;  published  3-9- 
99   : 
Pratt  i  Whitney;  comments 
due  by  5-14-99;  published 
3-13-99 
Class  C  lairspace;  comments 
due  b^  5-13-99;  published 
3-25- 


Class  E 
due  b) 
4-5-99 


airspace;  comments 
5-10-99;  published 


Jet  routes;  comments  due  by 
5-10-99;  published  3-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  earner  safety  standards: 
Transportation  Equity  Act  for 
21st  Century; 
implementation — 
Commercial  motor  carrier 

safety  assistance 

program;  State 

responsibility;  comments 

due  by  5-10-99; 

published  3-9-99 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcholic  tjeverages: 
Distilled  spirits,  wine,  and 
malt  beverages;  labeling 
and  advertising — 

Fill  standards;  comments 
due  by  5-10-99; 
published  4-12-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Group  health  plans; 
continuation  coverage 
requirements;  comments 
due  by  5-14-99;  published 
2-3-99 

Income  taxes: 


Mark-to-market  accounting 
for  dealers  in  commodities 
and  traders  in  securiti  es 
or  commodities; 
comments  due  by  5-13- 
99;  published  1-28-99 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 
Au  pair  programs;  oversight 
and  general  accountability; 
comments  due  by  5-13- 
99;  published  4-13-99 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 


available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  800/P.L.  106-25 

Education  Flexibility 
Partnership  Act  of  1999  (Apr. 
29,  1999;  113  Stat.  41) 

Last  List  April  29,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFR  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97  R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

J  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


/■ 


DEC97  R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  ordef  form  provided  below. 


Order  Processing  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order 
It's  Easy! 

n  YES,  enter  my  subscription(s)  as  follows:  '*'"  ^^^  >'«"'"  '"'^^^  ^^02)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I     I  GPO  Deposit  Account 


-D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


VISA       LI   MasterCard  Account 

(Credit  card  expiration  date)                 «n,ir-  nrAor  f 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  other  mailers?      | |   | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


11/3 


^OL  I    Microfiche  Editions  Available... 


Federail  Register 

The  Federal  Register  is  published  daily  in 
24x  micrt>fiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

I 
Code  of  Federal  Regulations 

The  Cod*  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Sthe 


Microfiche  Subscription  Prices: 
Federal  Register: 


One  year 


Six  months:  $110.00 


Code  of]  Federal 

Current 


yjar 


Oder  Processir  g 

*5419 

DYEis 


Company  ot 


Street  addres  i 


City,  State.  Z  IP  code 


$220.00 


Regulations: 

(as  issued):  $247.00 


I  Code: 


Superintendent  of  Documents  Subscription  Order  Form 


enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  Q  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


VISA 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  <;ost  of  my  order  is  $ 


intJrL'lH.*  °f'     ,^  "'"^^f ''  ^^TT;^  •  ^""'^  *"*''"'*^^  '^S^^'"  domestic  postage  and  handling  and  is  subject  to  change. 
Intematioi  lal  customers  please  add  25%.  j    n"  v-naugt. 


personal  name 


(Please  type  or  print) 
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Presidential  Documents 

Title  3— 

The  President 

Executive  Order  13121  of  April  30,  1999 

Blocking  Property  of  the  Governments  of  the  Federal  Repub- 
lic of  Yugoslavia  (Serbia  and  Montenegro),  the  Republic  of 
Serbia,    and    the    Republic    of   Montenegro,    and    Prohibiting 
Trade  Transactions  Involving  the  Federal  Republic  of  Yugo- 
slavia (Serbia  and  Montenegro)  in  Response  to  the  Situation 
in  Kosovo 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (lEEPA)  (50  U.S.C.  1701  et  seq.),  the  National  Emer- 
gencies Act  (50  U.S.C.  1601  et  seq.],  and  section  301  of  title  3,  United 
States  Code, 

I,  WILLIAM  J.  CLINTON,  President  of  the  United  States  of  America,  in 
order  to  take  additional  steps  with  respect  to  the  continuing  hvunan  rights 
and  humanitarian  crisis  in  Kosovo  and  the  national  emergency  described 
and  declared  in  Executive  Order  13088  of  June  9,  1998,  hereby  order: 

Section  1.  Amendment  to  Executive  Order  13088.  (a)  Section  1(a)  of  Executive 
Order  13088  of  Jime  9, 1998,  is  revised  to  read  as  follows: 

"Section  1.  (a)  Except  to  the  extent  provided  in  section  203(b)  of  lEEPA 
(50  U.S.C.  1702(b)),  and  in  regulations,  orders,  directives,  or  licenses  that 
may  hereafter  be  issued  pvusuant  to  this  order,  all  property  and  interests 
in  property  of  the  Governments  of  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro),  the  Republic  of  Serbia,  and  the  Republic  of 
Montenegro  that  are  in  the  United  States,  that  hereafter  come  within 
the  United  States,  or  that  are  or  hereafter  come  within  the  possession 
or  control  of  United  States  persons,  including  their  overseas  branches, 
are  hereby  blocked." 

(b)  Section  2  of  Executive  Order  13088  is  hereby  revoked,  and  a  new 
section  2  is  added  to  read  as  follows: 

"Sec.  2.  Except  to  the  extent  provided  in  section  203(b)  of  lEEPA  (50 
U.S.C.  1702(b))  and  in  regulations,  orders,  directives,  or  licenses  that  may 
hereeifter  be  issued  pursuant  to  this  order,  and  notwithstanding  any  contract 
entered  into  or  any  license  or  permit  granted  prior  to  the  effective  date 
of  this  order,  the  following  are  prohibited: 

■  "(a)  the  exportation,  reexportation,  sale,  or  supply,  directly  or  indirectly, 
from  the  United  States,  or  by  a  United  States  person,  wherever  located, 
to  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro)  or  the 
Government  of  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Monte- 
negro), the  GovMnment  of  the  Republic  of  Serbia,  or  the  Government 
of  the  Republic  of  Montenegro,  of  any  goods  (including  petroleum  and 
petrolevmti  products),  software,  technology  (including  technical  data),  or 
services; 

"(b)  the  impcwtation  into  the  United  States,  directly  or  indirectly,  of 
any  goods,  software,  technology  (including  technical  data),  or  services 
from  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro)  or  owned 
or  controlled  by  the  Government  of  the  Fedwal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro),  the  Government  of  the  Repubhc  of  Serbia,  or 
the  Government  of  the  Republic  of  Montenegro;  and 
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"(c)  any  transaction  or  dealing  by  a  United  States  person,  wherever 
located,  in  goods,  software,  technology  (including  technical  data),  or  serv- 
ices, regardless  of  country  of  origin,  for  exportation,  reexportation,  sale, 
or  supply  to,  or  exportation  from  or  by,  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro)  or  the  Government  of  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro),  the  Government  of  the  Republic  of 
Serbia,  or  the  Government  of  the  Republic  of  Montenegro.  This  prohibition 
includes,  without  limitation,  purchase,  sale,  transport,  swap,  or  brokerage 
transactions  in  such  items,  and  approving,  finemcing,  insuring,  facilitating, 
or  guaranteeing  any  such  transactions." 

(c)  Section  4  of  Executive  Order  13088  is  revised  to  read  as  follows: 

"Sec.  4.  Any  transaction  by  a  United  States  person  that  evades  or 
avoids,  or  has  the  purpose  of  evading  or  avoiding,  or  attempts  to  violate, 
any  of  the  prohibitions  set  forth  in  this  order  is  prohibited.  Any  conspiracy 
formed  to  violate  the  prohibitions  of  this  order  is  prohibited." 

(d)  Section  7  of  Executive  Order  13088  is  revised  to  read  as  follows: 

"Sec.  7.  (a)  The  Secretary  of  the  Treasury,  in  consultation  with  the 
Secretary  of  State,  shall  give  special  consideration  to  the  circumstances 
of  the  Government  of  the  Republic  of  Montenegro  and  persons  located 
in  and  organized  imder  the  laws  of  the  Republic  of  Montenegro  in  the 
implementation  of  this  order. 

"(b)  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  shall  give  special  consideration  to  the  humanitarian  needs  of 
refugees  from  Kosovo  and  other  civilians  within  the  Federal  Republic 
of  Yugoslavia  (Serbia  and  Montenegro)  in  the  implementation  of  this  order. 

"(c)  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 

of  State,  is  hereby  directed  to  authorize  commercial  sales  of  agricultm-al 

commodities  and  products,  medicine,  and  medical  equipment  for  civilijin 

end  use  in  the  territory  of  the  Federal  Republic  of  Yugoslavia  (Serbia 

and  Montenegro)  under  appropriate  safeguards  to  prevent  diversion  to 

military,  paramilitary,  or  political  use  by  the  Government  of  the  Federal 

Republic  of  Yugoslavia  (Serbia  and  Montenegro),  the  Government  of  the 

Republic  of  Serbia,  or  the  Government  of  the  Republic  of  Montenegro." 

Sec.  2.  Preservation  of  Authorities.  Nothing  in  this  order  is  intended  to 

affect  the  continued  effectiveness  of  any  rules,  regulations,  orders,  licenses, 

or  other  forms  of  administrative  action  issued,  taken,  or  continued  in  effect 

heretofore  or  hereafter  under  the  authority  of  lEEPA,  except  as  hereafter 

terminated,  modified,  or  suspended  by  the  issuing  Federal  agency. 

Sec.  3.  No  rights  or  privileges  conferred.  Nothing  contained  in  this  order 
shall  confer  any  substantive  or  procedural  right  or  privilege  on  any  person 
or  organization,  enforceable  against  the  United  States,  its  agencies  or  its 
officers. 

Sec.  4.  (a)  Effective  date.  This  order  is  effective  at  12:01  a.m.  eastern  daylight 
time  on  May  1, 1999. 

(b)  Transmittal;  Pubhcation.  This  order  shall  be  transmitted  to  the  Congress 
and  published  in  the  Federal  Register. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  929 

[Docltet  No.  FV99-929-1  IFR] 

Cranberries  Grown  in  the  States  of 
Massachusetts,  et  al.;  Temporary 
Suspension  of  a  Provision  on 
Producer  Continuance  Referenda 
Under  the  Cranberry  Marketing  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  interim  final  rule 
requests  comments  on  the  temporary 
suspension  of  an  order  provision 
requiring  a  producer  continuance 
referendum  to  be  conducted  on  the 
marketing  order  for  cranberries  during 
the  month  of  May  1999.  The  industry 
currently  is  experiencing  unsettled 
marketing  conditions  due  to  a  surplus  of 
product.  A  temporary  delay  in  holding 
the  continuance  referendum  will  allow 
the  Cremberry  Marketing  Committee 
(Committee)  to  finalize  the  development 
of  a  plan  to  improve  the  marketing 
situation,  hold  producer  meetings 
throughout  the  production  area  to 
update  them  on  the  situation,  and  begin 
implementing  the  plan. 
DATES:  The  suspension  of  the  last 
sentence  in  §929.69  paragraph  (d)  is 
effective  May  6,  1999,  through  May  31, 
1999.  Comments  must  be  received  by 
May  20,  1999  to  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  Fax  #  (202)  720-5698 
or  E-mail:  moab.docketclerk@usda.gov. 
All  comments  should  reference  the 


docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
bom's. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2530-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  telephone: 
(202)  720-2491;  Fax:  (202)  720-5698  or 
Anne  M.  Dec,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491;  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  or 
obtain  a  guide  on  complying  with  fioiit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  Telephone  (202)  720- 
2491;  Fax:  (202)  720-5698;  or  E-mail: 
Jay.Guerber@usda.gov.  You  may  also 
view  the  meirketing  agreements  and 
orders  small  business  compliance  guide 
at  the  following  website:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Order  No. 
929  [7  CFR  Part  929],  as  amended, 
regulating  the  handling  of  cranberries 
grown  in  10  states.  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  vdth 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 


the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  action  temporarily  suspends  a 
provision  in  §  929.69(d)  of  the  order 
which  specifies  the  month  and  year 
when  a  continuance  referendum  should 
be  conducted  to  determine  if  producers 
favor  continuance  of  the  cranberry 
marketing  order.  This  action  was 
unanimously  recommended  by  the 
Committee  at  its  March  15,  1999, 
meeting. 

Section  929.69(d)  of  the  order 
provides  that  the  Secretary  shall 
conduct  a  referendum  during  the  month 
of  May  1975  to  ascertain  whether 
continuance  of  the  order  is  favored  by 
the  producers,  and  that  the  Secretary 
shall  conduct  such  a  referendum  during 
the  month  of  May  of  every  fourth  year 
thereafter.  The  next  continuance 
referendum  is  scheduled  to  be 
conducted  in  May  1999.  The  last 
continuance  referendum  was  held  in 
May  1995. 

Section  929.69(b)  of  the  order 
authorizes  the  Secretary  to  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  part  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act. 

At  its  March  15,  1999,  meeting,  the 
Committee  recommended  delaying  the 
May  1999  referendum  because  the 
cranberry  industry  currently  is 
experiencing  significant  marketing 
problems.  Over  the  last  few  months, 
inventories  of  cranberry  juice  have  been 
at  record  levels  and  producer  prices 
have  dropped  significantly. 

The  Committee  reported  that,  over  the 
last  five  years,  the  industry  has  enjoyed 
increasing  demand  for  cranberry 
products,  primarily  due  to  the  success 
of  numerous  cranberry  juice  based 
beverages.  However,  such  success  has 
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attracte  1  additional  production.  With 
increas(  d  production  and  a  leveling  of 
demanc ,  carry-out  stocks  of  cranberry 
juice  and  juice  products  are  at  record 
levels  a  id  are  predicted  to  increase 
significi  intly  over  the  next  few  years. 
The  Coiunittee  reported  that  carryout 
stocks  a  t  the  end  of  August  were 
approximately  1-2  million  (mill.)  barrels 
fbbls)  ii  1997,  2.1  mill,  bbls  in  1998, 
and  are  projected  to  be  2.7  and  3.2  mill, 
bbls  in    999  and  2000,  respectively.  The 
Commit  tee  also  reported  that,  in  recent 
months  producer  prices  have 
responc  ed  to  this  surplus  by  dropping 
from  $73-80/barrel  to  $38/barrel. 

The  Committee  plans  a  series  of 
product  r  meetings  throughout  the  10- 
State  pr  jduction  area  to  inform 
produce  rs  about  positive  actions  being 
underta  ten  by  the  Committee  to  help 
strengtlien  marketing  conditions.  Some 
of  these  actions  include  proposing 
amendn  tents  to  the  order,  and  filing  an 
applicalion  with  the  Department's 
Foreign  Agricultiiral  Service  for  Market 
Access  I  'rogram  funds  to  help  the 
industn  further  develop  export  markets 
for  cran  )erries  and  cranberry  products. 
The  ind  iistry  also  is  working  with 
Congres  s  on  amendments  to  the  Act  to 
include  reporting  requirements  for 
processors  and  importers,  and  adding 
cranben  ies  to  the  list  of  conunodities 
with  th(  authority  to  establish 
marketiig  research  projects,  including 
paid  advertising,  to  more  effectively 
promote  cranberries  and  cranberry 
products. 

The  C  ommittee  believes  that  a 
temporary  delay  in  holding  the 
continuance  referendum  will  provide 
time  for  its  actions  to  help  stabilize  the 
current  marketing  situation.  The 
Commit  tee  further  believes  that  holding 
a  continuance  referendum  in  May  1999, 
given  th  e  ciurent  unsettled  marketing 
situation,  would  not  provide  a  true 
indicate  r  of  support  for  and  the  value  of 
the  orde  r. 

Pursu  mt  to  §  929.69(b),  this  action 
suspenc  s  provisions  in  §  929.69(d)  to 
postpor  e  the  May  1999  continuance 
referent  um  under  the  cranberry 
marketing  order.  The  Department 
current]  y  plans  to  conduct  a  producer 
continu  ince  referendum  in  May  2000. 
Howeve  r,  a  final  decision  on  holding 
that  refe  rendum  will  not  be  made  until 
the  spri  ig  of  2000.  The  Committee 
traditionally  meets  each  year  during  the 
months  of  February  or  March  to  assess 
the  currsnt  marketing  situation  and 
prospec  \s  for  the  upcoming  season.  The 
Conunil  tee's  assessment  of  marketing 
conditic  ns  at  that  time  will  be  used  in 
making  the  final  decision.  In  accordance 
with  §  9  29.69(d)  of  the  order,  a 


continuance  referendum  is  required  to 
be  held  in  May  2003. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  20  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  order  and 
approximately  1,100  producers  of 
cranberries  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
include  handlers,  have  been  defined  hy 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  cranberries  may  be 
classified  as  small  entities. 

This  action  temporarily  suspends  a 
provision  in  the  order  requiring  a 
producer  referendum  to  be  held  in  May 
1999  to  determine  whether  producers 
favor  continuance  of  the  order. 

Section  929.69(d)  of  the  order 
provides  that  the  Secretary  shall 
conduct  a  referendum  during  the  month 
of  May  1975  to  ascertain  whether 
continuance  of  the  order  is  favored  by 
the  producers,  and  that  the  Secretary 
shall  conduct  such  a  referendum  during 
the  month  of  May  of  every  fourth  year 
thereafter.  The  next  continuance 
referendum  is  scheduled  to  be 
conducted  in  May  1999.  The  last 
continuance  referendum  was  held  in 
May  1995. 

Section  929.69(b)  of  the  order 
authorizes  the  Secretary  to  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  part  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act. 

At  its  March  15,  1999,  meeting,  the 
Committee  recommended  delaying  the 
May  1999  referendum  because  the 
cranberry  industry  currently  is 
experiencing  significant  marketing 
problems.  Over  the  last  few  months. 


inventories  of  cranberry  juice  have  been 
at  record  levels  and  producer  prices 
have  dropped  significantly. 

The  Committee  reported  that,  over  the 
last  five  years,  the  industry  has  enjoyed 
increasing  demand  for  cranberry 
products,  primarily  due  to  the  success 
of  numerous  cranberry  juice  based 
beverages.  However,  such  success  has 
attracted  additional  production.  With 
increased  production  and  a  leveling  of 
demand,  carry-out  stocks  of  cranberry 
juice  and  juice  products  are  at  record 
levels  and  are  predicted  to  increase 
significantly  over  the  next  few  years. 
The  Committee  reported  that  carryout 
stocks  at  the  end  of  August  were 
approximately  1.2  million  (mill.)  barrels 
(bbls)  in  1997,  2.1  mill,  bbls  in  1998, 
and  are  projected  to  be  2.7  and  3.2  mill, 
bbls  in  1999  and  2000,  respectively.  The 
Committee  also  reported  that,  in  recent 
months,  producer  prices  have 
responded  to  this  surplus  by  dropping 
from  $70-80/barrel  to  $38/barrel. 

The  Committee  plans  a  series  of 
producer  meetings  throughout  the  10- 
State  production  area  to  inform 
producers  about  positive  actions  being 
undertaken  by  the  Committee  to  help 
strengthen  marketing  conditions.  Some 
of  these  actions  include  proposing 
amendments  to  the  order,  and  filing  an 
application  with  the  Department's 
Foreign  Agricultural  Service  for  Market 
Access  Program  funds  to  help  the 
industry  further  develop  export  markets 
for  cranberries  and  cranberry  products. 
The  industry  also  is  working  with 
Congress  on  amendments  to  the  Act  to 
include  reporting  requirements  for 
processors  and  importers,  and  adding 
cranberries  to  the  list  of  commodities 
with  the  authority  to  establish 
marketing  research  projects,  including 
paid  advertising,  to  more  effectively 
promote  cranberries  and  cranberry 
products. 

The  Committee  believes  that  a 
temporary  delay  in  holding  the 
continuance  referendum  will  provide 
time  for  its  actions  to  help  stabilize  the 
current  marketing  situation.  The 
Committee  further  believes  that  holding 
a  continuance  referendum  in  May  1999, 
given  the  current  unsettled  marketing 
situation,  would  not  provide  a  true 
indicator  of  support  for  and  the  value  of 
the  order. 

Pursuant  to  §  929.69(b),  this  action 
suspends  provisions  in  §  929.69(d)  to 
postpone  the  May  1999  continuance 
referendum  under  the  cranberry 
marketing  order.  The  Department 
currently  plans  to  conduct  a  producer 
continuance  referendum  in  May  2000. 
This  should  serve  as  an  alternative  to 
just  suspending  the  May  1999 
continuance  referendum.  However,  a 
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final  decision  on  holding  that 
referendum  will  not  be  made  until  the 
spring  of  2000.  The  Committee 
traditionally  meets  each  year  diu-ing  the 
months  of  February  or  March  to  assess 
the  current  marketing  situation  and 
prospects  for  the  upcoming  season.  The 
Committee's  assessment  of  marketing 
conditions  at  that  time  will  be  used  in 
making  the  final  decision.  In  accordance 
with  §  929.69(d)  of  the  order,  a 
continuance  referendiun  is  required  to 
be  held  in  May  2003. 

This  rule  will  not  impose  any 
additional  recordkeeping  requirements 
on  either  small  or  large  cranberry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
which  duplicate,  overlap  or  conflict 
with  this  rule. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
Part  929  have  been  previously  approved 
by  OMB  and  assigned  OMB  Number 
0581-0103. 

Committee  meetings  are  widely 
publicized  throughout  the  cranberry 
industry  and  are  open  to  all  industry 
members  and  entities  (including  both 
small  and  large  business  entities)  and 
other  interested  persons — who  are 
encom-aged  to  participate  in  the 
deliberations  and  voice  their  opinions 
on  topics  under  discussion.  Like  all 
Committee  meetings,  the  March  1999 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  these  issues. 
The  Conunittee  itself  is  composed  of 
eight  members,  of  which  seven  members 
are  growers  and  one  represents  the 
public. 

After  consideration  of  all  available 
information,  and  piu-suant  to  section 
929."69(b),  it  is  foimd  that  the  second 
sentence  in  section  929.69(d),  does  not 
tend  to  effectuate  the  declared  policy  of 
the  Act  for  the  period  specified  herein 
and  should  be  temporarily  suspended. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  60  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  suspension  needs  to  be 


effective  as  soon  as  possible  since  the 
month  of  May  is  specified  in  the  order 
as  the  period  in  which  to  conduct  a 
continuance  referendiun;  and  (2)  this 
rule  provides  a  15-day  comment  period 
and  any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subiects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  is  amended  as 
follows: 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1.  The  authority  citation  for  7  CFR 
Part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  929.69,  paragraph  (d),  the 
words,  "The  Secretary  shall  conduct 
such  a  referendum  during  the  month  of 
May  of  every  fourth  year  thereafter."  are 
suspended  effective  May  6,  1999, 
through  May  31,  1999. 

Dated:  April  29,  1999. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  99-11230  Filed  5-4-99;  8:45  pm] 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  960 

[No.  99-26] 
RIN  3069-AA-82 

Amendment  of  Affordable  Housing 
Program  Regulation 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulation  governing  the  operation  of 
the  Affordable  Housing  Program  (AHP 
or  Program)  to  make  certain  technical 
revisions  clarifying  Program 
requirements  and  improving  the 
operation  of  the  AHP. 
DATES:  The  interim  final  rule  shall  be 
effective  on  Jime  4, 1999.  The  Finance 
Board  will  accept  written  comments  on 
this  interim  final  rule  on  or  before  July 
6,  1999. 


ADDRESSES:  Mail  comments  to  Elaine  L. 
Baker,  Secretary  to  the  Board.  Federal 
Housing  Finance  Board.  1777  F  Street, 
NW,  Washingon  DC  20006.  Comments 
will  be  available  for  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Tucker,  Deputy  Director,  (202) 
408-2848,  or  Janet  M.  Fronckowiak, 
Associate  Director,  (202)  408-2575, 
Program  Assistance  Division,  Office  of 
Policy,  Research  and  Analysis;  or 
Sharon  B.  Like,  Senior  Attorney- 
Advisor,  (202)  408-2930.  Office  of 
General  Coimsel,  Federal  Housing 
Finance  Board,  1777  F  Street,  NW, 
Washington.  DC  20006 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  each 
Federal  Home  Loan  Bank  (Bank)  to 
establish  a  Program  to  subsidize  the 
interest  rate  on  advances  to  members  of 
the  Federal  Home  Loan  Bank  System 
engaged  in  lending  for  long-term,  low- 
and  moderate-income,  ovraer-occupied 
and  affordable  rental  housing  at 
subsidized  interest  rates.  See  12  U.S.C. 
1430(j)(l).  The  Finance  Board  is 
required  to  promulgate  regulations 
governing  the  operation  of  the  Program. 
See  id. 

On  August  4,  1997,  the  Finance  Board 
published  a  final  AHP  regulation 
adopting  comprehensive  revisions  to  the 
Program,  see  12  CFR  part  960.  which, 
among  other  changes,  authorized  the  12 
Banks,  rather  than  the  Finance  Board,  to 
approve  applications  for  AHP  subsidies 
begirming  January  1.  1998.  See  62  FR 
41812  (Aug.  4,  1997).  On  May  20,  1998. 
the  Finance  Board  published  an  interim 
final  rule  amending  the  regulation  to 
make  certain  technical  revisions 
clarifying  Program  requirements  and 
improving  the  operation  of  the  AHP.  See 
63  FR  27668  (May  20.  1998).  The 
interim  final  rule  was  adopted  as  a  final 
rule,  with  several  changes,  and  will 
become  effective  Jime  1,  1999. 

In  the  com-se  of  implementing  the 
changes  to  the  Program  under  the  recent 
revisions  to  the  AHP  regulation,  the 
Banks  and  Finance  Board  staff  have 
identified  a  number  of  additional 
technical  issues  whose  resolution  would 
clarify  Program  requirements  and 
improve  the  effectiveness  of  the 
Program.  This  interim  final  rule 
addresses  those  issues.  Although  the 
interim  final  rule  will  become  effective 
30  days  after  the  date  of  publication  in 
the  Federal  Register,  the  Finance  Board 
requests  comment  on  all  aspects  of  the 
interim  final  rule  during  a  60-day 
comment  period. 
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n.  Ana  lysis  of  the  Interim  Final  Rule 

A.  Tim  ng  of  Submission  of 
Amenc  ments  to  Bank  AHP 
Implementation  Plans  to  the  Finance 
Board- -§960.3(b)(4j 

Sectisn  960.3(b)(1)  of  the  AHP 
regulaf  on  requires  each  Bank's  board  of 
directo  -s  to  adopt  a  written  AHP 
impien  entation  plan  setting  forth  the 
require  uents  specified  in  the  regulation. 
See  12  :FR  960.3(b)(1).  Each  Bank  is 
require  i  to  provide  its  Advisory  Council 
an  oppi  >rtunity  to  review  and  make 
recommendations  on  the  Bank's  AHP 
impien  entation  plan  and  any 
subseqi  lent  amendments  to  the  plan 
prior  tc  adoption  of  the  plan  or 
amendi  lents.  See  id.  §  960.3(b)(3). 
Section  960.3(b)(4)  of  the  AHP 
regulati  on  provides  that: 

A  Ban  (.  shall  submit  its  initial  AHP 
impleiiK  ntation  plan,  and  any  amendments, 
to  the  Fi  [lance  Board  and  the  Bank's 
Advisor  r  Council  at  least  60  days  prior  to 
distribul  ing  requests  for  applications  for  AHP 
subsidies  for  the  funding  period  in  which  the 
plan,  or  imendments,  will  be  effective. 

See  id.  j  960.3(b)(4).  The  Banks  adopted 
their  in  tial  plans  imder  the  revised 
AHP  re  ;ulation  for  the  first  AHP 
funding  period  in  1998,  and  have  been 
submitt  ing  amendments  to  such  plans  to 
the  Finance  Board  for  subsequent  AHP 
funding  periods. 

The  90-day  requirement  in  the 
regulation  was  intended  to  give  the 
Advisory  Councils  and  the  Finance 
Board  aifficient  time  to  review  the 
implemjentation  plans  and  amendments 
prior  to  distribution  by  the  Banks  of 
AHP  application  materials  to  the  public. 
However,  the  Banks  have  indicated  that 
the  60-<iay  requirement  is  unworkable 
as  a  practical  matter  because,  among 
other  reasons,  the  Banks'  Advisory 
Councils  generally  meet  only  quarterly. 
By  the  tfme  the  Advisory  Councils  have 
met  and  made  their  recommendations  to 
the  Banks'  boards,  and  the  Banks' 
boards  nave  adopted  the  amendments, 
the  Banks  are  approaching  their  target 
dates  ick  sending  out  AHP  application 
materials  to  the  public.  Requiring  the 
Banks  tjien  to  send  their  final  plan 
amendijients  to  the  Finance  Board  and 
the  Ad\|isory  Councils  60  days  prior  to 
the  distribution  of  the  AHP  application 
materials  to  the  public  would  delay 
distribi|tion  of  the  AHP  application 
materials,  which  in  turn  would  deprive 
potential  applicants  of  adequate  notice 
of  the  AHP  application  requirements 
before  tpe  applications  would  be  due  at 
the  Bank.  To  avoid  this  result,  the 
Financa  Board  in  1998  issued  a  number 
of  waivers  of  the  60-day  requirement  so 
that  the*  Banks  could  meet  their  target 
AHP  application  distribution  dates. 


While  the  60-day  period  was  useful 
for  the  initial  plan  review  under  the 
newly  revised  AHP  regulation.  Finance 
Board  staffs  experience  has  been  that 
subsequent  amendments  to  the  plans 
have  not  required  a  60-day  review 
period.  In  any  case,  the  administrative 
convenience  afforded  by  a  60-day 
review  period  is  outweighed  by  the 
needs  of  the  users  of  the  Program  for 
timely  distribution  of  AHP  application 
materials.  Therefore,  the  Finance  Board 
has  decided  to  amend  the  AHP 
regulation  to  correct  this  timing 
problem.  Accordingly,  the  interim  final 
rule  amends  §  960.3(b)(4)  to  require  that 
the  Banks  submit  any  amendments  of 
their  AHP  implementation  plans  to  the 
Finance  Board  within  30  days  after  the 
date  the  Bank's  board  of  directors 
approves  the  amendments.  The  interim 
final  rule  also  deletes  the  requirement 
that  the  Banks'  final  plan  amendments 
be  sent  to  the  Advisory  Coimcils  60 
days  prior  to  the  Banks'  distribution  of 
the  AHP  application  materials,  since  the 
Advisory  Councils  already  will  have 
had  an  opportunity  to  review  the 
proposed  plan  amendments  pursuant  to 
§  960.3(b)(3). 

B.  Timing  of  Appraisals  for  Member 
Real  Estate  Owned  (REO)  Properties  and 
Properties  Upon  Which  a  Member  Holds 
a  Mortgage  or  Uen—§  960.5(b)(2)(ii)(B) 

Section  960.5(b)(2)(ii){B)  of  the  AHP 
regulation  provides  that: 

The  purchase  price  of  property  or  services, 
as  reflected  in  the  project's  development 
budget,  sold  to  the  project  by  a  member 
providing  AHP  subsidy  to  the  project,  or,  in 
the  case  of  property,  upon  which  such 
member  holds  a  mortgage  or  lien,  may  not 
exceed  the  market  value  of  such  property  or 
services  as  of  the  date  the  purchase  price  for 
the  property  or  services  was  agreed  upon.  In 
the  case  of  real  estate  owned  property  sold 
to  a  project  by  a  member  providing  AHP 
subsidy  to  a  project,  or  property  sold  to  the 
project  upon  which  the  member  holds  a 
mortgage  or  lien,  the  market  value  of  such 
property  is  deemed  to  be  the  "as-is"  or  "as- 
rehabilitated"  value  of  the  property, 
whichever  is  appropriate,  as  reflected  in  an 
independent  appraisal  of  the  property 
performed  within  six  months  prior  to  the  date 
the  purchase  price  for  the  property  was 
agreed  upon. 

See  id.  §960.5(b)(2)(ii){B)  (emphasis 
added). 

Section  960.5(b){2)(ii)(B)  is  intended 
to  ensure  that  the  AHP  subsidy  is 
passed  on  to  the  ultimate  borrower 
(subsidy  pass-through  requirement),  as 
required  by  the  Bank  Act,  and  thus  that 
the  project  has  a  need  for  the  AHP 
subsidy,  by  requiring  that  the  purchase 
price  of  the  property  not  exceed  its 
current  market  value  (i.e.,  that  the 
subsidy  is  not  recouped  by  the  member 


to  discharge  its  mortgage  or  lien  through 
an  excessive  purchase  price  paid  for  the 
property  bv  the  project).  See  12  U.S.C. 
1430(j)(9)(E);  12  CFR  960.5(b)(2)(ii)(B). 
The  AHP  regulation  requires  this 
determination  to  be  made  based  on  an 
appraisal  of  the  market  value  of  the 
property  performed  within  six  months 
prior  to  the  date  the  purchase  price  of 
the  property  was  agreed  upon  (i.e.,  the 
sales  contract).  See  12  CFR 
960.5(b)(2)(ii)(B).  If  the  purchase  price 
of  the  property  exceeds  the  current 
market  value,  then  the  project  sponsor 
is  paying  more  than  necessary  for  the 
property,  the  member  is  receiving  more 
than  necessary,  and  the  project  does  not 
need  the  AHP  subsidy. 

In  1998,  several  Banks  received 
applications  for  AHP  funding  involving 
member  REO  property  or  property  upon 
which  the  member  held  a  mortgage  or 
lien,  for  which  no  independent 
appraisals  of  the  property  had  been 
performed  within  six  months  prior  to 
the  date  the  piuchase  price  for  the 
property  was  agreed  upon,  as  required 
by  §960.5(b)(2)(ii)(B).  In  some 
instances,  the  sponsors  had  agreed  to  a 
purchase  price  for  the  property  or  had 
purchased  the  property  two  to  three 
years  before  the  AHP  application  due 
date,  with  no  anticipation  that  they  later 
would  be  applying  for  AHP  funds  in 
connection  with  the  property.  Due  to 
the  fees  of  $5,000  or  more  typically 
charged  for  independent  appraisals  and 
the  limited  predevelopment  funds 
available  to  pay  for  such  appraisals, 
many  non-profit  sponsors  with  limited 
financial  resources  conduct  in-house 
analyses  or  rely  upon  tax  assessment 
values  to  determine  the  market  value  of 
properties.  Sponsors  are  especially 
reluctant  to  obtain  an  independent 
appraisal  when  they  may  never  exercise 
the  option  to  piu-chase  the  property.  In 
short,  given  the  way  many  sponsors 
acquire  property,  the  requirements  of 
§960.5(b)(2)(ii)(B)  for  obtaining  an 
independent  appraisal  of  the  property 
within  six  months  prior  to  the  date  the 
purchase  price  for  the  property  was 
agreed  upon  are  not  practical  or  cost 
effective  in  the  affordable  housing 
industry. 

A  reasonable  alternative  is  to  require 
that  the  sponsor  obtJiin  an  independent 
appraisal  of  the  property  within  six 
months  prior  to  the  date  the  Bank 
disburses  AHP  subsidies  to  the  project. 
This  would  avoid  the  timing  problem 
discussed  above  but  still  require  a 
current  appraisal  to  ensiu^e  that  the 
purchase  price  of  the  property  does  not 
exceed  its  current  market  value. 

Accordingly,  the  interim  final  rule 
amends  §  960.5(b)(2){ii)(B)  to  require 
that  the  independent  appraisal  of  the 
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property  obtained  by  the  sponsor  be 
performed  within  six  months  prior  to 
the  date  the  Bank  disburses  AHP 
subsidy  to  the  project.  The  interim  final 
rule  also  amends  this  section  to  require 
that  the  independent  appraisal  be 
completed  by  a  State  certified  or 
licensed  appraiser,  as  defined  in  12  CFR 
564. 2(j)  and  (k),  in  order  to  ensure  a 
more  accurate  evaluation  of  the  property 
value. 

C.  Inclusion  of  the  Creation  of 
Permanent  Owner-Occupied  Housing 
Under  the  Housing  for  Homeless 
Households  Scoring  Criterion — 
§960.6(b)(4)(iv)(D) 

Under  §  960.6(b){4)(iv){D)  of  the  AHP 
regulation,  an  application  may  receive 
scoring  points  if  it  involves  the  creation 
of  rental  housing,  excluding  overnight 
shelters,  reserving  at  least  20  percent  of 
the  units  for  homeless  households,  or 
the  creation  of  transitional  housing  for 
homeless  households  permitting  a 
minimum  of  six  months  occupancy.  See 
id.  §960.6(b)(4){iv)(D).  The  regulation 
inadvertently  omitted  the  creation  of 
permanent  ovvmer-occupied  housing, 
which  was  included  in  the  proposed 
rule  amending  the  AHP  regulation.  See 
61  FR  57799,  57824  {Nov.  8.  1996). 
There  have  been  a  number  of  innovative 
and  successful  initiatives  to  move 
households  directly  from  homeless 
shelters  into  permanent  homeownership 
through  self-help  and  other  social 
services  programs.  Citing  such 
programs,  a  Bank  commenting  on  the 
May  20,  1998  interim  final  rule  urged 
the  Finance  Board  to  endorse  the 
inclusion  of  the  creation  of  permanent 
owner-occupied  housing  imder  the 
housing  for  homeless  households 
scoring  criterion. 

Accordingly,  the  interim  final  rule 
amends  §  960.6(b){4)(iv)(D)  to  include 
the  creation  of  permanent  owner- 
occupied  housing  reserving  at  least  20 
percent  of  the  units  for  homeless 
households  under  the  housing  for 
homeless  households  scoring  criterion. 

D.  Specific  Inclusion  of  the  Creation  of 
"Visitable"  Housing  Under  the  Special 
Needs  Scoring  Criterion — 
§960.6(b)(4)(iv)(F)(l) 

Under  §  960.6(b)(4Kiv)(F)(l)  of  the 
AHP  regulation,  a  Bank  may  choose  as 
one  of  its  scoring  criteria  under  the  First 
District  Priority  scoring  category  the 
following: 

Special  Needs.  The  creation  of  housing  in 
which  at  least  20  percent  of  the  units  are 
reserved  for  occupancy  by  households  with 
special  needs,  such  as  the  elderly,  mentally 
or  physically  disabled  persons,  persons 
recovering  from  physical  abuse  or  alcohol  or 
drug  abuse,  or  persons  with  AIDS. 


See  12  CFR  960.6(b)(4)(iv){F)(I) 
(emphasis  added).  The  use  of  the  words 
"such  as"  indicates  that  the  specific  list 
of  special  needs  housing  in  the 
regulation  is  not  exclusive,  allowing  a 
Bank  the  option  to  select  other  t>'pes  of 
special  needs  housing  not  specifically 
mentioned  but  of'the  general  types 
included  in  the  list. 

The  creation  of  housing  that  is 
"visitable"  by  persons  with  physical 
disabilities  who  are  not  occupants  of 
such  housing  may  be  considered  a  type 
of  special  needs  housing  that  a  Bank  has 
the  option  of  adopting  imder  the  special 
needs  scoring  criterion.  Although 
amendment  of  the  AHP  regulation  to 
allow  a  Bank  to  adopt  such  a  "visitable" 
housing  criterion  is  not  necessary,  the 
interim  final  rule  amends 
§  960.6(b)(4)(iv)(F)(I)  to  specifically 
include  "visitable"  housing  because  the 
Finance  Board  believes  it  is  important  to 
increase  awareness  of  this  significant 
special  needs  housing  as  an  option  for 
the  Banks  to  consider  in  adopting  their 
scoring  criteria  under  the  First  District 
Priority  scoring  category. 

The  interim  final  rule  amends  §  960.1 
to  include  a  definition  of  "visitable," 
based  on  the  definition  of  "visitable" 
adopted  by  the  Department  of  Housing 
and  Urban  Development,  which  is  as 
follows: 

In  either  owner-occupied  or  rental  housing, 
at  least  one  entrance  is  at-grade  (no  steps) 
and  approached  by  an  accessible  route  such 
as  a  sidewalk,  and  the  entrance  door  and  all 
interior  passage  doors  are  at  least  2  feet,  10 
inches  wide,  offering  32  inches  of  clear 
passage  space. 

HI.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
final  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

rv.  Paperwork  Reduction  Act 

This  interim  final  rule  does  not 
contain  any  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  See  44  U.S.C.  3501  et  seq. 
Therefore,  the  Finance  Board  has  not 
submitted  any  information  to  the  Office 
of  Management  and  Budget  for  review. 

V.  Notice  and  Public  Participation 

The  Finance  Board  for  good  cause 
finds  that  the  notice  and  public 
conunent  procedure  required  by  the 
Administrative  Procedure  Act  is 
impracticable,  unnecessary  or  contrary 
to  the  public  interest  in  this  instance, 
because  the  changes  made  by  this 
interim  final  rule  are  technical  in  nature 
and  apply  only  to  the  Banks.  See  5 
U.S.C.  553(b)(3)(B). 


List  of  Subjects  in  12  CFR  Part  960 

Credit,  Federal  home  loan  banks. 
Housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  amends  title  12,  chapter  IX,  part 
960,  Code  of  Federal  Regulations,  as 
follows. 

PART  960— AFFORDABLE  HOUSING 
PROGRAM 

1.  The  authority  citation  for  part  960 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1430(j). 

2.  Section  960.1  is  amended  by 
adding  in  alphabetical  order  the 
following  definition  to  read  as  follows: 

§960.1     Definitions. 

***** 

Visitable  means,  in  either  owner- 
occupied  or  rental  housing,  at  least  one 
entrance  is  at-grade  (no  steps)  and 
approached  by  an  accessible  route  such 
as  a  sidewalk,  and  the  entrance  door 
and  all  interior  passage  doors  are  at  least 
2  feet,  10  inches  wide,  offering  32 
inches  of  clear  passage  space. 

3.  Section  960.3  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  960.3    Operation  of  Program  and 
adoption  of  AHP  implementation  plan. 

***** 

(b)  *  *  * 

(4)  Submission  of  plan  amendments 
to  the  Finance  Board.  A  Bank  shall 
submit  any  amendments  of  its  AHP 
implementation  plan  to  the  Finance 
Board  within  30  days  after  the  date  the 
Bank's  board  of  directors  approves  such 
amendments. 
***** 

4.  Section  960.5  is  amended  by 
revising  the  second  sentence  of 
paragraph  {b)(2)(ii)(B)  to  read  as  follows: 

§960.5    Minimum  eligibility  standards  for 
AHP  projects. 

***** 

(b)*   *   * 

(2)*   *   * 

(ii)*   *   * 

(B)  *   *   *  In  the  case  of  real  estate 
owned  property  sold  to  a  project  by  a 
member  providing  AHP  subsidy  to  a 
project,  or  property  sold  to  the  project 
upon  which  the  member  holds  a 
mortgage  or  lien,  the  market  value  of 
such  property  is  deemed  to  be  the  "as- 
is"  or  "as-rehabilitated"  value  of  the 
property,  whichever  is  appropriate,  as 
reflected  in  an  independent  appraisal  of 
the  property  performed  by  a  State 
certified  or  licensed  appraiser,  as 
defined  in  12  CFR  564.2(j)  and  (k), 
within  six  months  prior  to  the  date  the 
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Bank  di  >b\irses  AHP  subsidy  to  the 
project. 

***** 

5.  Section  960.6  is  amended  by 
revising  paragraphs  (b){4)(iv){D)  and 
(b){4)(iv)(F)(l)  to  read  as  follows: 

§  960.6    Procedure  for  approval  of 
applicatijDns  for  funding. 

*         fi 

(b)* 
(4)* 
(iv) 


(D) 
The 

excluding 
at  least 
homeless 


Housing  for  homeless  households. 
creation  of  rental  housing, 

overnight  shelters,  reserving 
:  !0  percent  of  the  luiits  for 
households,  the  creation  of 
transitic  nal  housing  for  homeless 
househ(  lids  permitting  a  minimum  of 
six  months  occupancy,  or  the  creation  of 
permamsnt  owner-occupied  housing 
reservic  g  at  least  20  percent  of  the  units 
for  hom  sless  households. 
***** 

(F)*   *   * 

(1)  Sf  ecial  needs.  The  creation  of 
housing  in  which  at  least  20  percent  of 
the  unit »  are  reserved  for  occupancy  by 
househclds  with  special  needs,  such  as 
the  elde  rly,  mentally  or  physically 
disabled  persons,  persons  recovering 
from  phK'sical  abuse  or  alcohol  or  drug 
abuse,  or  persons  with  AIDS;  or  the 
creation  of  housing  that  is  "visitable"  by 
persons  with  physical  disabilities  who 
are  not  ( iccupants  of  such  housing; 


Dated: 

By 
Housing 
Bruce  A. 

Chairma^ 
(FR  Doc, 

WLUNG 


April  14, 1999. 
the  Board  of  Directors  of  the  Federal 
Finance  Board. 
Morrison, 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

I 

14CFR|Part39 

[Docket  No.  98-CE-81-A0;  Amendment  39- 

11156;  A0  99-10-02] 

I 
RIN212(^AA64 

Airworthiness  Directives;  Avions 
Pierre  Robin  Model  R2160  Airplanes 

agency:  Federal  Aviation 
Admini  itration,  DOT. 
ACTION:  Pinal  rule. 


t 


SUMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  ;o  certain  Avions  Pierre  Robin 
Model  I  2160  airplanes.  This  AD 
requires  inspecting  to  assure  that  the 


fuel  filler  cap  has  a  2.5  millimeter  (mm) 
diameter  hole  drilled  through  it  or  that 
a  vinyl  piping  is  connected  to  the  filler 
neck  inside  the  cabin.  If  neither  of  these 
items  exists,  this  AD  requires  replacing 
the  fuel  filler  cap  with  a  fuel  filler  cap 
that  has  a  2.5  mm  diameter  hole  drilled 
through  it.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  the 
installation  of  improperly  designed  fuel 
venting  system  parts,  which  could  result 
in  an  inadequate  fuel  supply  to  the 
engine  with  loss  of  engine  power. 

DATES:  Effective  Jime  18,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  18, 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Avions  Pierre  Robin,  1,  route  de  Troyes, 
21121  Darois-France;  telephone:  33-3 
80  44  20  50;  facsimile:  33-3  80  35  60 
80.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-81- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer,  FAA,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone: 
(816)  426-6932;  facsimile:  (816)  426- 
2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Avions  Pierre  Robin 
Model  R2160  airplanes  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on  March 
2.  1999  (64  FR  10114).  The  NPRM 
proposed  to  require  inspecting  to  assure 
that  the  fuel  filler  cap  has  a  2.5 
millimeter  (mm)  diameter  hole  drilled 
through  it  or  that  a  vinyl  piping  is 
connected  to  the  filler  neck  inside  the 
cabin.  If  neither  of  these  items  exists, 
the  NPRM  proposed  to  require  replacing 
the  fuel  filler  cap  with  a  fuel  filler  cap 
that  has  the  hole  drilled  through  it,  part 
number  (P/N)  52.23.07.010  (or  FAA- 
approved  equivalent  P/N). 


Accomplishment  of  the  proposed 
inspection  as  specified  in  the  NPRM 
would  be  required  in  accordance  with 
Avions  Pierre  Robin  Service  Bulletin 
No.  135,  dated  May  17,  1994. 
Accomplishment  of  the  proposed 
replacement  (if  necessary)  as  specified 
in  the  NPRM  would  be  required  in 
accordance  with  the  applicable 
maintenance  manual. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  biu-den 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhoiu  per  airplane  to  accomplish 
both  the  inspection  and  replacement  (if 
necessary),  and  that  the  average  labor 
rate  is  approximately  $60  per  work 
hoiu.  Parts  (if  necessary)  cost 
approximately  $60  per  airplane.  Based 
on  these  figiu-es,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $1,200,  or  $120  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regtilatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regxdations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-10-02    Avions  Pierre  Robin: 

Amendment  39-11156;  Docket  No.  98- 
CE-«1-AD. 

Applicability:  Model  R2160  airplanes,  all 
serial  numbers  up  to  and  including  serial 
number  249,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  cm  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  the  installation  of 
improperly  designed  fuel  venting  system 
parts,  which  could  result  in  an  inadequate 
fuel  supply  to  the  engine  with  loss  of  engine 
power,  accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  to  assure  that  the  fuel  filler  cap 
has  a  2.5  millimeter  (mm)  diameter  hole 
drilled  through  it  or  that  a  vinyl  piping  is 
connected  to  the  filler  neck  inside  the  cabin. 


Accomplish  this  inspection  in  accordance 
with  Avions  Pierre  Robin  Service  Bulletin 
No.  135,  dated  May  17,  1994. 

(b)  If  neither  of  the  conditions  specified  in 
paragraph  (a)  of  this  AD  exists,  prior  to 
further  fiight,  replace  the  fuel  filler  cap  with 
a  fuel  filler  cap  that  has  a  2.5  mm  diameter 
hole  drilled  through  it.  part  number  (P/N) 
52.23.07.010  (or  FAA-approved  equivalent  ?/ 
N).  Accomplish  this  replacement  in 
accordance  with  the  applicable  maintenance 
manual. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  the  service  information  referenced 
in  this  AD  should  be  directed  to  Avions 
Pierre  Robin,  1,  route  de  Troyes,  21121 
Darois-France;  telephone:  33-3  80  44  20  50; 
facsimile:  33-3  80  35  60  80.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(f)  The  inspection  required  by  this  AD  shall 
be  done  in  accordance  with  Avions  Pierre 
Robin  Service  Bulletin  No.  135,  dated  May 
17, 1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Avions  Pierre  Robin,  1,  route  de  Troyes, 
21121  Darois-France.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  94-130(A),  dated  (une  8,  1994. 

(g)  This  amendment  becomes  effective  on 
June  18,  1999. 

Issued  in  Kansas  City,  Missouri,  on  April 
27,  1999. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-10969  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-79-AD;  Amendment  39- 
11155;  AD  99-10-01] 

RIN  2120-AA64 

Alrwforthiness  Directives;  Avions 
Pierre  Robin  Model  R2160  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Avions  Pierre  Robin 
Model  R2160  airplanes.  This  AD 
requires  replacing  the  wing  attachment 
bolts  and  associated  hardware.  This  AD 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  by  this  AD 
are  intended  to  prevent  a  wing  from 
separating  from  the  airplane  caused  by 
damaged  wing  attachment  bolts,  which 
could  result  in  loss  of  control  of  the 
airplane. 
DATES:  Effective  June  18,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  18, 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Avions  Pierre  Robin,  1,  route  de  Troyes, 
21121  Darois-France;  telephone:  33-3 
80  44  20  50;  facsimile:  33-3  80  35  60 
80.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-79- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer,  FAA,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone: 
(816)  426-6932;  facsimile:  (816)  426- 
2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Avions  Pierre  Robin 
Model  R2160  airplanes  was  published 
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in  the  I  ederal  Register  as  a  notice  of 
propos(  id  rulemaking  (NPRM)  on  March 
2,  1999  (64  FR  10116).  The  NPRM 
proposi  d  to  require  replacing  the  wing 
attachn:  ent  bolts  and  associated 
hardwa  re. 

Acco:  nplishment  of  the  proposed 
replace!  nent  as  specified  in  the  NPRM 
would  I  e  required  in  accordance  with 
Avions  ^'ierre  Robin  NOTE  NAV  96-3. 
dated  May  2,  1996. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airwort]  liness  authority  for  France. 

Inters  sted  persons  have  been  afforded 
an  oppc  rtunity  to  participate  in  the 
making  af  this  amendment.  No 
commei  its  were  received  on  the 
proposed  rule  or  the  FAA's 
detenni  lation  of  the  cost  to  the  public. 

The  n  anufacturer  has  informed  the 
FAA  th<  t  the  effectivity  of  the  AD 
should  (  over  all  Model  R2160  airplanes 
up  to  se  ial  number  299  instead  of  serial 
number  001  through  264;  266  through 
269;  anc  272  through  288.  as  published 
in  the  N  'RM.  None  of  these  additional 
Model  P2160  airplanes  are  registered  in 
the  Unit  3d  States.  However,  the  FAA 
has  determined  that  the  AD  should  still 
apply  to  these  serial  numbered  airplanes 
to  assun  that  the  unsafe  condition  is 
address*  d  in  the  event  that  any  of  these 
airplane  >  are  imported  and  placed  on 
the  U.S.  Register.  Because  the 
referenci  sd  airplanes  are  not  on  the  U.S. 
register,  adding  these  serial  numbered 
airplane;  to  the  final  rule  will  not 
increase  the  burden  upon  the  public 
over  tha  already  proposed  in  the 
NPRM. 

The  FA/  's  Determination 


After 


•  c  areful  review  of  all  available 
informat  on  related  to  the  subject 
present©  1  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  irtterest  require  the  adoption  of 
the  rule  i  is  proposed  except  for  the 
addition  of  certain  airplanes  not 
registere  1  in  the  United  States  and 
minor  ec  itorial  corrections.  The  FAA 
has  detei  mined  that  these  minor 
correctio  is  will  not  change  the  meaning 
of  the  AI I  and  will  not  add  any 
additionil  burden  upon  the  public  than 
was  already  proposed. 

Differences  Between  Service  Bulletin, 
French  AD,  and  This  AD 


Avion! 
145,  rev 
NOTE 
specify 
wing 


NAV' 


ci 


Robin  Service  Bulletin  No. 
dated  January  11.  ^999.  and 
96-3.  dated  May  2.  1996. 
lecking  the  torque  value  of  the 
attachment  bolts  at  each  100-hour 
maintenj  nee  visit,  and  French  AD  96- 
051(A)  RJl,  dated  June  5. 1996,  requires 


these  checks  for  those  airplanes 
registered  for  operation  in  France. 

These  checks  are  part  of  the 
maintenance  schedule  and  are 
considered  a  general  maintenance  item. 
Because  the  FAA  has  no  justification  to 
mandate  AD  action  for  general 
maintenance,  this  AD  only  incorporates 
the  replacement  of  the  wing  attachment 
bolts  and  associated  hardware  and  does 
not  include  the  torque  value  checks. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
40  workhours  per  airplane  to 
accomplish  the  replacements,  and  that 
the  average  labor  rate  is  approximately 
$60  per  work  hour.  Parts  cost 
approximately  $200  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $26,000.  or  $2,600  per  airplane. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety, 
Incorporation  by  reference.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39}  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-10-01     Avions  Pierre  Robin: 

Amendment  39-11155;  Docket  No.  98- 
CE-79-AD. 

Applicability:  Model  R2160  airplanes, 
serial  numbers  001  through  298,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  a  wing  from  separating  from  the 
airplane  caused  by  damaged  wing  attachment 
bolts,  which  could  result  in  loss  of  control  of 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  replace  the  wing  attachment  bolts  and 
associated  hardware,  in  accordance  with 
Avions  Pierre  Robin  NOTE  NAV  96-3,  dated 
May  2, 1996. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  affected  airplane, 
wing  attachment  bolts  and  associated 
hardware  that  are  not  specified  in  Avions 
Pierre  Robin  NOTE  NAV  96-3,  dated  May  2, 
1996,  unless  the  parts  are  an  FAA-approved 
equivalent  to  that  referenced  in  the  service 
information. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airpljme  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City.  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
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obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  the  service  information  referenced 
in  this  AD  should  be  directed  to  Avions 
Pierre  Robin,  1,  route  de  Troyes,  21121 
Darois-France;  telephone:  33-3  80  44  20  50; 
facsimile:  33-3  80  35  60  80.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(0  The  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  Avions 
Pierre  Robin  NOTE  NAV  96-3,  dated  May  2, 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Avions  Pierre  Robin,  1,  route  de  Troyes, 
21121  Darois-France.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  96-051(A)  Rl,  dated  June  5, 
1996. 

(g)  This  amendment  becomes  effective  on 
June  18, 1999. 

Issued  in  Kansas  City,  Missouri,  on  April 
27,  1999. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-10968  Filed  5^-99;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-93-AD;  Amendment 
39-1 11 59;  AD  99-1  (M)5] 

RIN2120-AA64 

Airworttiiness  Directives;  Empress 
Braslleira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-145  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  EMBRAER  Model 
EMB-145  series  airplanes.  This  action 
requires  replacement  of  certain  flexible 
joints  and  Orings  of  the  rear  fuselage 
with  improved  flexible  joints  and  new 
O-rings.  This  action  also  requires 
installation  of  new  support  assemblies 
to  attach  to  the  engine  bleed  line  tubing 
in  the  area  of  the  rear  fuselage  to 


improve  the  engine  bleed  line  tubing 
alignment.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  certain 
flexible  joints  that  attach  to  the  engine 
bleed  lines  in  the  area  of  the  rear 
fuselage.  Failm-e  of  these  flexible  joints 
could  cause  damage  to  the  fuel  lines 
leading  to  the  auxiliary  power  unit, 
which  could  result  in  an  increased  risk 
of  fire  to  occur  in  the  rear  baggage 
compartment  during  flight. 
DATES:  Effective  May  20,  1999. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  20, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  4,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
93-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Capezzuto.  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6071;  fax 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION:  The 
Departmepto  de  Aviacao  Civil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  recently  notified  the  FAA  that  an 
imsafe  condition  may  exist  on  certain 
EMBRAER  Model  EMB-145  series 
airplanes.  The  DAC  advises  that  fmlure 
of  certain  flexible  joints  (Gamah  joints) 
in  the  engine  bleed  lines  has  occurred. 
The  cause  of  the  failiue  has  been 
attributed  to  the  inadequate  strength  of 
these  flexible  joints.  These  joints  could 
not  withstand  the  hot  bleed  air  pressure 


produced  by  both  engines  and  the  joints 
ruptured  in  an  undisclosed  area  of  the 
airplane  and  damaged  certain  airplane 
systems.  This  condition,  if  not  detected 
and  corrected,  could  result  in  an 
increased  risk  of  fire  to  occur  in  the  rear 
baggage  compartment  during  flight. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
145-36-0007,  Change  03.  dated 
December  9,  1998.  which  describes 
procedures  for  replacement  of  certain 
flexible  joints  (Gamah  joints)  and  O- 
rings  of  the  rear  fuselage  with  improved 
flexible  joints  and  new  O-rings.  The 
service  bulletin  also  describes 
procedures  for  installation  of  new 
support  assemblies  to  attach  to  the 
engine  bleed  line  tubing  in  the  area  of 
the  rear  fuselage  to  improve  the  engine 
bleed  line  tubing  alignment. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

The  DAC  classified  this  service 
bulletin  as  mandatory  and  issued 
Brazilian  airworthiness  directive  98-11- 
01,  dated  November  13,  1998,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  certain  flexible  joints 
that  attach  to  the  engine  bleed  lines  in 
the  area  of  the  rear  fuselage.  Failure  of 
these  flexible  joints  could  cause  damage 
to  the  fuel  lines  leading  to  the  auxiliary 
power  unit,  which  could  result  in  an 
increased  risk  of  fire  to  occur  in  the 
baggage  compartment  during  flight.  This 
AD  requires  accomplishment  of  the 
actions  specified  in  the  service  bulletin 
described  previously. 
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Determitiation  of  Rule's  Efiective  Date 

a  situation  exists  that  requires 


adoption  of  this 
it  is  found  that  notice  and 
opportuiiity  for  prior  public  comment 
hereon  a  re  impracticable,  and  that  good 
cause  ex  sts  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Althoi  igh  this  action  is  in  the  form  of 
a  final  n;  Je  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  publi :  comment,  comments  are 
invited  c  n  this  rule.  Interested  persons 
are  invit(  sd  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiimen  ;s  as  they  may  desire. 
ConunuB  ications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicite  to  the  address  specified 
under  thi  i  caption  ADDRESSES.  All 
commun  cations  received  on  or  before 
the  closii  ig  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  Ithe  commenter's  ideas  and 
suggestic*is  is  extremely  helpful  in 
evaluatidg  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Commtnts  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environnjental,  and  energy  aspects  of 
the  rule  t|iat  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Ru  es  Docket  for  examination  by 
intereste(  persons.  A  report  that 
siunmari;  ;es  each  FAA-public  contact 
concemei  1  with  the  substance  of  this  AD 
v«ll  be  filed  in  the  Rules  Docket. 

Commanters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submittec  in  response  to  this  rule  must 
submit  a  i  lelf-addressed,  stamped 
postcard  i  )n  which  the  following 
statement  is  made:  "Comments  to 
Docket  Njunber  99-NM-93-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatoijy  Impact 

The  regldations  adopted  herein  will 
not  have !  ubstantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  j  ovemment  and  the  States,  or 
on  the  dis  tribution  of  power  and 
responsib  lities  among  the  various 
levels  of  f  ovemment.  Therefore,  in 
accordanc  e  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  <  ufficient  federalism 
implicatic  ns  to  warrant  the  preparation 
of  a  Fedei  alism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regiilatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-10-05  Empresa  Brasileira  de  Aeronautica 
S.A.  (Embraer):  Amendment  39-11159. 
Docket  99-NM-93-AD. 
Applicability:  Model  EMB-145  series 

airplanes,  serial  numbers  145004  through 

145075  inclusive;  certificated  in  any 

category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affectecf,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  failure  of  certain  flexible  joints 
that  attach  to  the  engine  bleed  lines  in  the 
area  of  the  rear  fuselage,  which  could  cause 
damage  to  the  fuel  lines  leading  to  the 
auxiliary  power  unit,  resulting  in  an 
increased  risk  of  fire  to  occur  in  the  rear 
baggage  compartment  during  flight, 
accomplish  the  following: 

(a)  Within  400  flight  hours  after  the 
effective  date  of  this  AD,  replace  certain 
flexible  joints  (Gamah  joints)  and  O-rings  of 
the  rear  fuselage  with  improved  flexible 
joints  and  new  O-rings,  and  install  new 
support  assemblies  to  attach  to  the  engine 
bleed  line  tubing  in  the  area  of  the  rear 
fuselage  to  improve  the  engine  bleed  line 
tubing  alignment,  in  accordance  with 
EMBRAER  Service  Bulletin  145-36-0007, 
Change  03,  dated  December  9, 1998. 

Note  2:  Any  replacement  of  certain  flexible 
joints  and  new  O-rings  and  installation  of 
new  support  assemblies  that  have  been 
accomplished  prior  to  the  effective  date  of 
this  AD,  in  accordance  with  EMBRAER 
Service  Bulletin  145-36-0007,  dated 
September  1,  1998,  Change  01,  dated 
September  18,  1998,  or  Change  02.  dated 
November  11, 1998,  are  considered 
acceptable  for  complietnce  with  the 
applicable  action  specified  in  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  EMBRAER  Service  Bulletin  145-36- 
0007,  Change  03,  dated  December  9,  1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
&t)m  Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343-CEP  12.225,  Sao 
Jose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lixid  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office,  One  Crovra  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 
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Note  4:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  98-11- 
01,  dated  November  13, 1998. 

(e)  This  amendment  becomes  effective  on 
May  20,  1999. 

Issued  in  Renton,  Washington,  on  April  28, 
1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-11226  Filed  5-4-99;  8:45  am) 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9&-NM-308-AD;  Amendment 
39-1 1 1 58;  AD  99-1 0-04] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 
requires  modification  of  the  pulley 
assemblies  of  the  elevator  and  rudder 
control  cables  on  the  rear  pressiu* 
bulkhead.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  pulley 
assemblies  of  the  elevator  and  rudder 
control  cables  in  the  event  of  an  elevator 
or  rudder  control  cable  jam,  which 
could  result  in  reduced  controllability 
of  the  airplane. 
DATES:  Effective  June  9, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  9, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  was  published  in  the  Federal 
Register  on  February  18, 1999  (64  FR 
8026).  That  action  proposed  to  require 
modification  of  the  pulley  assemblies  of 
the  elevator  and  rudder  control  cables 
on  the  rear  pressure  bulkhead. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  60  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  60 
work  hoiu-s  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufactiu^r  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $216,000,  or  $3,600  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woidd  accomplish 
those  actions  in  the  futiu^  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  und'^r 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pvusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-10-04    British  Aerospace  Regional 
Aircraft  [Formerly  jetstreamAircraft 
Limited;  British  Aerospace  (CommeFcial 
Aircraft)  Limited):  Amendment  39- 
11158.  Docket  98-NM-308-AD. 

Applicability:  All  )etstream  Model  4101 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  pulley  assemblies 
of  the  elevator  and  rudder  control  cables  in 
the  event  of  an  elevator  or  rudder  control 
cable  jam,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  pulley  assemblies 
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Aitemat  ve  Methods  of  Compliance 

alternative  method  of  compliance  or 
adjustme  nt  of  the  compliance  time  that 

an  acceptable  level  of  safety  may  be 
)proved  by  the  Manager. 

1  Branch.  ANM-116,  Transport 
Directorate.  Operators  shall  submit 
reqijests  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may 
comments  and  then  send  it  to  the 
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and  rudder  control  cables  on 
ressure  bulkhead,  in  accordance 

Service  Bulletin  J41-27-052. 
ember  11, 1998. 


ACTION:  Final  rule. 


F  light  Permits 

Spe  ;ial  flight  permits  may  be  issued  in 
with  §§21.197  and  21.199  of  the 
/  viation  Regulations  (14  CFR  21.197 
"'  to  operate  the  airplane  to  a 
lere  the  requirements  of  this  AD 
acfcomplished. 


Incorpo:  ation  by  Reference 


modification  shall  be  done  in 

with  Jetstream  Service  Bulletin 
2,  dated  September  11. 1998.  This 
ion  by  reference  was  approved  bv 
of  the  Federal  Register  in 
with  5  U.S.C.  552(a)  and  1  CFR 
may  be  obtained  from  AI(R) 
Support.  Inc..  13850  Mclearen 

Virginia  20171.  Copies  may 
I  at  the  FAA,  Transport  Airplane 
1601  Lind  Avenue.  SW..  Renton. 
n;  or  at  the  Office  of  the  Federal 
100  North  Capitol  Street,  NW.,  suite 

on.  DC. 
The  subject  of  this  AD  is  addressed 
airworthiness  directive  006-09-98. 

amendment  becomes  effective  on 
39. 

n  Renton.  Washington,  on  April  28, 


n. 


Acting  Ml  nager,  Transport  Airplane 

,  Aircraft  Certification  Service. 
•9-11224  Filed  5-4-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRI>art39 

[Docket  Mo.  98-NM-307-AD;  Amendment 
39-11157;  AD  99-1  (M)3J 

RIN  212(>4AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-11  200  and 
400  Serifs  Airplanes 

AGENCY:  t'ederal  Aviation 
Adminis  ration,  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAG  1-11  200  and  400  series 
airplanes,  that  requires  an  inspection  to 
detect  cracking  of  the  flap  control  lever 
and  to  identify  the  material  from  which 
the  lever  is  made;  replacement  of  the 
flap  control  lever  with  an  improved 
part,  if  necessary;  and  repetitive 
inspections  for  airplanes  having  a  lever 
made  from  certain  material.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  flap  control  lever, 
which  could  result  in  restricted  flap 
movement  and  consequent  reduced 
controllability  of  the  airplane. 

DATES:  Effective  June  9,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  9, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  Service 
Support,  Airbus  Limited,  P.O.  Box  77, 
Bristol  BS99  7AR,  England.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  BAG  1-11  200  and 
400  series  airplanes  was  published  in 
the  Federal  Register  on  February  18, 
1999  (64  FR  8027).  That  action  proposed 
to  requfre  an  inspection  to  detect 
cracking  of  the  flap  control  lever  and  to 
identify  the  material  from  which  the 
lever  is  made;  replacement  of  the  flap 
control  lever  with  an  improved  part,  if 
necessary;  and  repetitive  inspections  for 
airplanes  having  a  lever  made  from 
certain  material. 


Comments 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  42  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figtu-es,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,520,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-10-03     British  Aerospace  Airbus  Limited 
(Formerly  British  Aerospace 
Commercial  Aircraft  Limited,  British 
Aerospace  Aircraft  Group):  Amendment 
39-11157.  Docket  98-NM-307-AD. 

Applicability:  All  Model  BAG  1-11  200 
and  400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  flap  control  lever, 
which  could  result  in  restricted  flap 
movement  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  detailed 
visual  inspection  of  the  flap  control  lever  to 
detect  cracking,  and  to  identify  the  type  of 
aluminum  alloy  from  which  the  flap  control 
lever  is  made,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  27-A- 
PM6041,  Issue  1,  dated  August  21,  1998. 

(1)  If  no  crack  is  detected  and  the  lever  is 
made  of  L97  or  L99  aluminum  alloy,  no 
further  action  is  required  by  this  AD. 

(2)  If  no  crack  is  detected,  and  the  lever  is 
made  of  L53  aluminum  alloy  or  the  material 
of  the  flap  control  lever  cannot  be  identified, 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  24  months;  or  prior  to  further 
flight,  replace  the  flap  control  lever  with  a 
flap  control  lever  made  of  L97  or  L99 
aluminum  alloy,  in  accordance  with  the  alert 
service  bulletin.  Following  such  replacement, 
no  further  action  is  required  by  this  AD. 

(3)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  flap  control  lever  with  a 


flap  control  lever  made  otL97  or  L99 
aluminum  alloy,  in  accordance  with  the  alert 
service  bulletin.  After  the  replacement,  no 
further  action  is  required  by  this  AD. 

Alternative  Methods  of  Compliance 

fb)  An  alternative  method  of  complismce  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit>m  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(  c)  Special  flight  permits  may  be  issued  in 
accordance  with  §21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  27-A- 
PM6041.  Issue  1,  dated  August  21,  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  he  obtained  from  British 
Aerospace,  Service  Support,  Airbus  Limited, 
P.O.  Box  77,  Bristol  BS99  7AR,  England. 
Copies  may  t)e  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  003-08-98. 

(e)  This  amendment  becomes  effective  on 
June  9, 1999. 

Issued  in  Renton,  Washington,  on  April  28. 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-11223  Filed  5-4-99;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASW-10] 

Revision  of  Class  E  Airspace; 
Shreveport,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EKDT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Shreveport,  LA.  The 
development  of  a  Nondirectional  Radio 
Beacon  (NDB)  or  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP),  at 
Shreveport  Regional  Airport, 
Shreveport,  LA  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  0]}eration8  to  Shreveport 
Regional  Airport,  Shreveport,  LA. 
DATES:  Effective  0901  UTC,  September 
9, 1999. 

Comments  must  be  received  on  or 
before  June  21, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager.  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No,  99-ASW-lO,  Fort 
Wordi,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Forth  Worth,  TX, 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FtJRTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Forth 
Worth,  TX  76193-0520.  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Shreveport,  LA. 
The  development  of  a  NDB  or  GPS 
SLAP,  at  Shreveport  Regional  Airport, 
Shreveport,  LA  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
about  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  Shreveport 
Regional  Airport,  Shreveport,  LA. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
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issuing  t  as  a  direct  final  rule.  A 
substani  ial  number  of  previous 
opportu  ttities  provided  to  the  public  to 
conunei  t  on  substantially  identical 
actions  1  lave  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  wril  ten  notice  of  intent  to  submit 
an  advei  se  or  negative  comment  is 
received  within  the  comment  period, 
the  regu  ation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  CO  mment  period,  the  FAA  will 
publish  i  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirm]  Qg  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdra\(kring  the  direct  final  rule  will  be 
publishad  in  the  Federal  Register,  and 
a  notice  pf  proposed  rulemaking  may  be 
publishejd  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  Ln  the  form  of 
a  final  nj  le  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
commen  s  are  invited  on  this  rule. 
Interested  i  persons  are  invited  to 
commen  on  this  rule  by  submitting 
such  vm  ten  data,  views,  or  arguments 
as  they  n  ay  desire.  Communications 
should  i(  lentify  the  Rules  Docket 
number  ( md  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  jon  or  before  the  closing  date 
for  cominents  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  olf  the  comments  received. 
Factual  information  that  supports  the 
commenier's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemakitig  action  is  needed. 

Comments  are  specifically  invited  on 
the  overajl  regulatMy.  economic, 
environmental,  and  energy  aspects  of 
the  rule  ^at  might  suggest  a  need  to 
modify  tike  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aftertthe  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
iatereste^  persons.  A  report  that 
siunmarites  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  w4l  be  filed  in  the  Rules  Docket. 

Commf  nters  wishing  the  FAA  to 
acknowl^ge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  ^elf-addi<essed,  stamped 
postcard  on  which  the  following 
statemen  is  made:  "Comments  to 
Docket  Nt-  9»-ASW-10."  The  postcard 


will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  fi-equent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore.  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  11034;  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  ef  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  ef  the  Araendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  fw  14  CFR 
part  71  continues  to  read  as  follows: 

Awtbarity:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [AmendM^ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 


September  16,  1998,  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  LA  E5    Shreveport,  LA  (Revised] 

Shreveport  Regional  Airport,  Shreveport,  LA 

(Lat.  32°26'48"  N..  long.  93°49'32"  W.) 
Shreveport,  Barksdale  AFB,  LA 

(Lat.  32°30'07"  N..  long.  93°39'46"  W.) 
Shreveport  Downtown  Airport.  LA 
(Lat.  32°32'24"  N..  long.  93°44'41"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.4-mile 
radius  of  Shreveport  Regional  Airport  and 
within  a  8-mile  radius  of  Barksdale  AFB  and 
within  a  8.1 -mile  radius  of  Shreveport 
Downtown  Airport. 
***** 

Issued  in  Fort  Worth.  TX,  on  April  19, 
1999. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
South  west  Region. 

[FR  Doc.  99-11294  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docicet  No.  99-ASW-09] 

Revision  of  Class  E  Airspace; 
Galveston,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  extending  upward  from 
the  surface  within  a  4.1-mile  radius  of 
Scholes  Field,  Galveston,  TX.  Increased 
air  traffic  operations  and  instnunent 
approaches  have  made  this  rule 
necessary.  This  action  is  intended  to 
provide  continuous  controlled  airspace 
for  aircraft  operating  in  the  vicinity  of 
Scholes  Field.  Galveston,  TX. 
DATES:  Effiective  0901  UTC,  September 
9,  1999. 

Cominents  must  be  received  on  or 
before  June  21,  1999. 
ADDRESSES:  Smd  comments  on  the  rule 
in  trif^icate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administratioa,  Southwest 
Region,  Docket  No.  99-ASW-09,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 


Federal  Register /Vol.  64,  No.  86  /  Wednesday,  May  5,  1999 /Rules  and  Regulations  24037 


between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  cdso  be 
examined  during  normal  business  hovu's 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  extending  upward 
from  the  surface  within  a  4.1 -mile 
radius  of  Scholes  Field,  Galveston,  TX. 
Increased  air  traffic  operations  and 
instrument  approaches  have  made  this 
rule  necessary.  This  action  is  intended 
to  provide  continuous  controlled 
airspace  for  eiircraft  operating  in  the 
vicinity  of  Scholes  Field,  Galveston,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6002  of  FAA 
Order  7400.9F,  dated  September  10. 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  residt  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  conunent  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunent  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  that  FAA-public  contract 
concerned  with  the  substance  of  this 
action  will  be  filled  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-09."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulatory  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Fiulher,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 


"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipate  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

i71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1998.  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


ASW  TX  E2    Galveston,  TX  (Revisedl 

Galveston.  Scholes  Field.  TX 

(Lat.  29°15'55"  N..  long.  94°51'38"  W.) 
That  airspace  extending  upward  from  the 

surface  within  a  4.1-mile  radius  of  Scholes 

Field 

***** 

Issued  in  Fort  Worth,  TX  on  April  19, 
1999. 
AllMrt  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

|FR  Doc.  99-11295  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  491(>-13-M 


2403 


i 


Federal  Register / Vol.  64.  No.  86 /Wednesday,  May  5,  1999 /Rules  and  Regulations 


COMMODITY  FUTURES  TRADING 
COMMiSSION 

17  CFR  Parts  1, 17, 18  and  150 

Revisic  n  of  Federal  Speculative 
Positio^  Limits  and  Associated  Rules 


AGENCY 


Commiision 


action: 


Commodity  Futures  Trading 


Final  rules. 


SUMMARtr:  The  Commodity  Futures 
Trading  Commission  (Commission)  has 
long  est  iblished  and  enforced 
specula  ive  position  limits  for  futures 
contraci  s  on  various  agricultural 
commo(  lities.  On  April  7,  1993,  the 
Commis  sion  promulgated  interim  final 
rules  an  lending  Federal  speculative 
positior  limits.  The  interim 
amendn  lents  generally  maintained  the 
existing  speculative  position  limit  levels 
for  the  c  elivery  months  and  increased 
limit  lev  els  for  the  deferred  months  at 
levels  b(  ilow  the  levels  originally 
proposed.  The  Commission,  as  proposed 
on  July  .7,  1998,  is  raising  the 
speculal  ive  position  limit  levels  to  the 
levels  oi  iginally  proposed. 
EFFECTIVE  DATE:  July  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Architzel.  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  jl55  21st  Street,  N.W., 
Washin^on,  D.C.  20581,  (202)  418- 
5260,  orlelectronically, 
[P  Architeel@cftc  ,go  v  ] . 

SUPPLEfc^NTARY  INFORMATION:  In 

•additiont  the  Commission  is  codifying 
various  )olicies  relating  to  the 
requiren  ent  that  exchanges  set 
speculat  ve  position  limits  as  required 
by  rule  1 .61, 17  CFR  1.61.  These  relate 
to  the  le'  rels  which  the  Commission  has 
approvei  1  for  such  rules  and  to  various 
exemptii  )ns  from  the  general 
requirenlent  that  exchanges  set 
speculat  ve  position  limits  for  all 
contract  markets.  Specifically,  the 
Commisiiion  is  codifying  an  exemption 
permittii  ig  exchanges  to  substitute 
position  accountability  rules  for 
position  limits  for  high  volume  and 
liquid  m  irkets. 

The  C(  mmission  is  also  amending  the 
applicab  lity  of  the  limited  exemption 
from  not  spot  month  speculative 
position  limits  under  Commission  rule 
150.3,  1>  CFR  150.3,  for  entities  that 
authorizi !  independent  accoimt 
control  le  rs  to  trade  on  their  behalf. 
Specific;  lly,  the  Commission  is 
amending  the  definition  of  entities 
eligible  f  ar  this  relief  under  Commission 
rule  150.1(d),  17  CFR  150.1(d),  to 
expand  t  le  categories  of  eligible  entities 


and  to  extend  it  to  the  separately 
organized  affiliates  of  an  eligible  entity. 
Finally,  the  Commission  is  amending 
its  rule  on  aggregation.  In  particular,  the 
Commission  is  requiring  that  limited 
partners  with  greater  than  a  25% 
ownership  interest  in  a  commodity  pool 
the  operator  of  which  is  exempt  from 
the  requirement  to  register  as  a 
commodity  pool  operator  under 
Commission  rule  4.13  aggregate  their 
positions  with  the  pool's.  However,  the 
Commission  is  also  amending  rule  150.3 
to  make  such  a  limited  partner  eligible 
for  relief  from  speculative  position  limit 
levels  during  nonspot  months.  The 
Commission  is  also  amending  its  rules 
to  clarify  that  a  commodity  pool 
operator's  principals  and  its  ai^liates 
are  treated  the  same  as  the  commodity 
pool  operator  itself  for  purposes  of  the 
Commission's  aggregation  rule  unless 
they  maintain  and  enforce  procediu"es 
for  keeping  their  trading  separate  and 
independent  from  the  pool's. 

I.  Background 

Speculative  position  limits  have  been 
a  tool  for  regulation  of  futures  markets 
for  over  sixty  years.  Since  the 
Commodity  Exchange  Act  of  1936, 
Congress  consistently  has  expressed 
confidence  in  the  use  of  speculative 
position  limits  as  an  effective  means  of 
preventing  unreasonable  or 
unwarranted  price  fluctuations.' 

The  Commission  directly  administers 
speculative  position  limits  on  futures 
contracts  for  most  of  the  domestic 
agricultiu-al  commodities  listed  in 
section  2(a)(1)  of  the  Commodity 
Exchange  Act  (Act),  7  U.S.C.  1  et  seq. 
See,  17  CFR  part  150.  Prior  to  the  Act's 
amendment  in  1974  which  expanded  its 
scope  to  all  "services,  rights  and 
interests"  in  which  futures  contracts  are 
traded,  only  these  listed  commodities 
were  regulated.  Both  prior  to  and  after 
the  1974  amendments  to  the  Act,  futures 
markets  which  traded  commodities  not 
so  listed  applied  speculative  position 


•  See.  H.R.  Rep.  No.  421.  74th  Cong.,  1st  Sess.  1 
(1935).  See  also.  H.R.  Rep.  No.  624,  99th  Cong.,  2d 
Sess.  44  (1986).  Section  4a(l)  of  the  Commodity 
Exchange  Act  (Act),  7  U.S.C.  6a(l),  makes  the 
explicit  finding  that: 

(e)xcessive  speculation  in  any  commodity  under 
contracts  of  sale  of  such  commodity  for  future 
delivery  made  on  or  subject  to  the  rules  of  contract 
markets  causing  sudden  or  unreasonable 
fluctuations  or  unwarranted  changes  in  the  price  of 
such  commodity,  is  an  undue  and  unnecessary 

burden  on  interstate  commerce  in  such  commodity 

*   *   • 

and  provides  the  Commission  with  authority  to: 
fix  such  limits  on  the  amount  of  trading  which 
may  be  done  or  positions  which  may  be  held  by  any 
person  under  contracts  of  sale  of  such  commodity 
for  future  delivery  on  or  subject  to  the  rules  of  any 
contract  market  as  the  Commission  finds  are 
necessary  to  diminish,  eliminate,  or  prevent  such 
burden. 


limits  by  exchange  rule,  if  at  all.  In  1981 
the  Commission  promulgated  rule  1.61, 
requiring  exchanges  to  adopt  rules 
setting  speculative  position  limits  for  all 
contract  markets  not  subject  to 
Commission-set  speculative  position 
limits.  Since  then,  all  contract  markets 
have  been  subject  to  speculative 
position  limits  set  by  the  Commission  or 
an  exchange.  2  The  Commission  and  the 
exchanges  share  responsibility  for 
enforcement  of  speculative  position 
limits. -^ 

The  Commission  periodically  has 
reviewed  its  policies  and  rules 
pertaining  to  each  of  the  three  elements 
of  the  regulatory  framework  for 
speculative  position  limits — the  levels 
of  the  limits,  the  exemptions  from  them 
(in  particular,  for  hedgers),  and  the 
policy  on  aggregating  accoimts.^  Most 
recently,  the  Commission  proposed  to 
raise  the  levels  of  Commission-set 
speculative  position  limits,  to  codify  a 
number  of  broad  exemptions  from  the 
requirement  of  ryle  1.61  that  exchanges 
establish  speculative  position  limits  for 


2  Commission  rule  1.61. 17  CFR  1.61,  requires 
that,  absent  an  exemption,  exchanges  adopt  and 
enforce  speculative  position  limits  for  all  contract 
markets  which  are  not  subject  to  Commission-set 
limits.  In  addition.  Commission  rule  1.61  permits 
exchanges  to  adopt  and  enforce  their  own 
speculative  position  limits  for  those  contracts 
which  have  Federal  speculative  position  limits,  as 
long  as  the  exchange  limits  are  not  higher  than  the 
Commission's. 

3  Section  4a(e)  provides  that  a  violation  of  a 
speculative  position  limit  established  by  a 
Commission-approved  exchange  rule  is  also  a 
violation  of  the  Act.  Thus,  the  Commission  can 
directly  take  enforcement  actions  against  violations 
of  exchange-set  speculative  position  limits  as  well 
as  those  provided  under  Commission  rules. 

*  Initially,  for  example,  the  Commission  redefined 
"hedging"  (42  FR  42748  (August  24,  1977)),  raised 
speculative  position  limits  in  wheat  (41  FR  35060 
(August  19,  1976)),  and  issued  its  statement  of 
policy  on  aggregation  of  accounts  and  adoption  of 
related  reporting  rules  (1979  Aggregation  Policy),  44 
FR  33839  (June  13,  1979). 

Subsequently,  the  Commission  modified  and 
updated  speculative  position  limits  by  issuing  a 
clarification  of  its  hedging  definition  with  regard  to 
the  "temporary  substitute"  and  "incidental"  tests 
(52  FR  27195  (July  20.  1987))  and  guidelines 
regarding  the  exemption  of  risk-management 
positions  from  exchange-set  speculative  position 
limits  in  financial  futures  contracts.  52  FR  34633 
(September  14,  1987).  Moreover,  in  1988,  the 
Commission  promulgated  Commission  rule 
150.3(a)(4),  an  exemption  from  speculative  position 
limits  for  the  position  of  multi-advisor  commodity 
pools  and  other  similar  entities  that  use 
independent  account  controllers.  The  Commission 
subsequently  amended  Commission  rule 
150.3(a)(4),  broadening  its  applicability  to 
commodity  trading  advisors  and  simplifying  and 
streamlining  the  application  process.  56  FR  14308 
(April  12,  1991). 

In  1991,  the  Commission  solicited  public 
comment  on,  and  subsequently  approved,  exchange 
requests  for  exemptions  for  futures  and  option 
contracts  on  certain  financial  instruments  from  the 
Commission  rule  1.61  requirement  that  speculative 
position  limits  be  specified  for  all  contracts.  56  FR 
51687  (October  15,  1991). 
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all  contracts  not  subject  to  Conunission- 
set  limits,  to  broaden  its  speculative 
position  limit  exemption  under  rule 
150.3  for  independent  accoimt 
controllers  and  to  codify  its  aggregation 
policy.  63  FR  38525  (July  17. 1998). 

The  comment  period,  after  a  thirty- 
day  extension  (63  FR  49883  (Sept.  18, 
1998)),  closed  on  October  19.  1998.  The 
nine  commenters  included  three  futures 
exchanges,  foiu  industry  associations,  a 
professional  association  and  an 
investment  bank.  All  of  the  commenters 
favored  expansion  of  the  Commission's 
speculative  position  limits  to  the  levels 
proposed.  They  expressed  a  range  of 
opinions,  however,  about  the  other  rule 
proposals.  Those  comments  are 
discussed  in  greater  detail  below. 

n.  Commission  Speculative  Position 
Limit  Levels 

As  the  Commission  noted  in  its  notice 
of  proposed  rulemaking,  it  has  updated 
Commission  speculative  position  limits 
periodically.  In  1992,  the  Commission 
last  proposed  major  revisions  to  both 
the  structure  and  levels  of  Commission- 
set  speculative  position  limits.  57  FR 
12766  (April  13,  1992).  Departing  from 
its  previous  practice,  the  Commission 
proposed  to  increase  speculative 
position  limit  levels  based  upon  the  size 
of  a  contract  market's  open  interest,  in 
addition  to  the  traditional  standard  of 
distribution  of  speculative  traders  in  the 
market.5  63  FR  at  38527.  Specifically, 
the  Commission  proposed  combined 
futures  and  option  speculative  position 
limits  for  both  a  single  month  and  for 
all-months-combined  at  the  level  of 
10%  of  open  interest  up  to  an  open 
interest  of  25,000  contracts,  with  a 
marginal  increase  of  2.5%  thereafter. 
The  Commisson  also  reiterated  its  view 
that  spot-month  speculative  position 
limit  levels  are  "based  most 
appropriately  on  an  analysis  of  ciurent 
deliverable  supplies  and  the  history  of 
various  spot-month  expirations."  Id. 

The  Commission  received  63 
comments  in  response  to  the  1992 
proposed  rules.^  Typically,  commodity 


^  In  proposing  these  increases  to  the  limit  levels, 
the  Commission  reasoned  that,  as  the  total  open 
interest  of  a  futures  market  increased,  speculative 
position  limit  levels  could  be  raised.  The 
Commission  therefore  applied  the  open  interest 
criterion  by  using  a  formula  that  specified 
appropriate  increases  to  the  limit  level  as  a 
percentage  of  open  interest. 

®  Those  commenters  included  three  futures 
exchanges:  a  futures  industry  association;  four 
futures  commission  merchants;  26  commodity  pool 
operators,  commodity  trading  advisors  or 
associations  of  such  entities;  20  groups  of  firms 
representing  agricultural  interests;  eight  individual 
agricultural  producers;  and  one  exchange  member. 
In  addition,  the  proposed  rules  were  a  topic  of 
discussion  at  the  October  19,  1992,  meeting  of  the 
Commission's  Agricultural  Advisory  Committee. 


pool  operators,  commodity  trading 
advisors  and  futures  commission 
merchants  strongly  favored  the 
amendments.  Most  agricultural 
producers  and  their  representative 
organizations  strongly  opposed  any 
increase  to  the  speculative  position 
limits.  Others,  however,  recommended 
that  the  Commission  proceed,  but  in  a 
more  cautious  manner.  In  particular, 
they  recommended  that  the  Commission 
raise  speculative  position  limits  on  a 
phased  or  test  basis.  These  commenters 
advocate  taking  additional  time  to  study 
the  need  for,  and  the  possible  effects  of, 
further  increasing  speculative  position 
limits;  in  their  view,  the  trial 
implementation  of  expanded 
speculative  limits  would  provide  such 
an  additional  opportunity. 

Based  on  its  consideration  of  the 
comments  received  and  its  favorable 
administrative  experience  with  the 
rule's  prior  amendment,  the 
Commission  in  April  1993  adopted 
interim  final  rules  on  Commission-set 
speculative  position  limits.  These 
interim  amendments  increased  the 
position  limit  levels  by  half  of  the 
increase  originally  proposed,  in  two 
steps.  58  FR  18057  (April  7,  1993). 

As  recounted  in  the  1998  notice  of 
proposed  rulemaking,  the 
administrative  experience  with  the 
interim  rules  was  positive.  63  FR  38528. 
Moreover,  Commission  staff  undertook 
an  in-depth  study  of  the  possible  effects 
of  increasing  the  speculative  position 
limit  levels  in  these  markets  and 
concluded  that  "overall  the  impact  of 
the  interim  final  rules  on  actual, 
observed  large  trader  positions  was 
modest,  and  that  any  changes  in  market 
performance  were  most  likely 
attributable  to  factors  other  than  to 
changes  in  the  ruJes."  Id. 

On  July  17,  1998,  the  Commission 
again  proposed  to  raise  speculative 
position  limit  levels  for  the  deferred 
trading  months  to  the  levels  originally 
proposed.  The  Commission  took  this 
action  based  on  the  growth  in  open 
interest  and  the  size  of  large  traders' 
positions  in  these  markets.  63  FR  38528. 

The  commenters  uniformly  supported 
the  Commission's  proposal  to  raise  the 
speculative  position  limit  levels  for  the 
deferred  trading  months.  Based  upon 
the  positive  administrative  experience 
with  the  limits  at  their  current  levels, 
the  growth  in  the  contract's  open 
interest  and  distribution  of  large  trader 
positions,  a  staff  study  and  analysis 
finding  no  adverse  effects  from  the 
previous  increase  to  the  speculative 
position  limit  levels,  and  the  consensus 
of  the  commenters,  the  Commission  is 
increasing  the  speculative  position  limit 
levels  for  the  deferred  months  as 


initially  proposed  in  1992  and  as 
recently  reproposed." 

Despite  agreeing  that  the  limit  levels 
should  be  increased,  the  Board  of  Trade 
of  the  City  of  Chicago  (CBT)  urged  the 
Commission  to  modify  its  spread 
exemption  to  include  spreads  between 
single  months  across  crop-years.  The 
CBT  stated  that: 

By  normalizing  inter-crop  spread  limits 
with  the  limits  presently  permitted  for  intra- 
crop  spreads,  noncommercial  traders  would 
be  in  a  position  to  provide  greater  market 
liquidity  in  deferred  new  crops  and  eliminate 
a  possible  cause  for  the  reduced  liquidity  that 
occurs  near  the  end  of  a  crop  year. 

Although  recognizing  that  the  CBT  has 
been  granted  "no-action"  letters  by 
Division  of  Economic  Analysis 
regarding  the  prohibition  on  inter-crop 
year  spreads  when  the  relationship 
between  crop  years  so  warranted,  the 
exchange  stated  that  "the  Commission 
has  refrained  from  granting  'no  actions' 
generally"  and  that,  in  any  event,  the 
no-action  process  is  "cumbersome, 
unnecessary,  causes  confusion  and 
uncertainty  for  market  participants. 
*  *  *  (and  is)  necessarily  reactive  and 
therefore  ineffective  because  they  are 
initiated  only  after  the  spreads  have 
experienced  significant  price 
movement." 

As  the  Commission  noted  in  adopting 
the  interim  final  rules  in  1933, 

Historically,  the  reason  for  including  the 
spread  exemption  in  the  structure  of 
speculative  position  limits  was  the  relatively 
low  limit  for  individual-month  limits, 
especially  in  comparison  to  the  all-moneys 
limits.  Generally,  individual-months  limits 
were  set  at  the  same  level  as  the  spot-month 
limits  in  these  contracts.  Accordingly,  the 
spread  exemption  may  have  been  an 
important  means  for  traders  to  exceed  the 
relatively  low  individual-month  limit. 

The  Commission  remains  unconvinced 
that  the  exemption  for  inter-month  spreads 
should  be  modified  at  this  time  to  permit 
generally  such  spreads  across  crop-years  in 
excess  of  the  speculative  position  limits 
which  are  being  greatly  expanded  herein. 
The  Commission  remains  concerned  that 
depending  upon  conditions  in  the  underlying 
case  market,  the  separate  legs  of  inter-crop 
year  spreads  may  act  more  like  separate 
outright  positions  than  a  spread  within  the 
same  crop-year.  In  light  of  the  increases  to 
the  limits  being  adopted  herein,  the 
Commission  believes  that  such  a 
modification  of  the  spread  exemption  should 
be  *   *   *  based  upon  a  demonstrated  need 
for  such  additional  relief. 


'  The  Board  of  Trade  of  the  City  of  Chicago 
commented  that,  in  its  view,  granting  "the 
exchanges  sole  responsibility  to  establish  and 
monitor  speculative  limits  subject  to  Commission 
oversight"  would  "result  in  limits  which  better 
reflect  and  are  more  responsive  to  the  dynamics  of 
the  markets."  The  Commission  believes  that  this 
suggestion  may  merit  future  consideration. 
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The  C  jminission  believes  that  the 
reasons  "or  its  policy  of  permitting  a 
spread  e  xemption  only  for  positions 
within  t  le  same  crop  year  remain  sound 
(see,  e.g ,  Division  of  Economic  Analysis 
Statemeit  of  Guidance  [1994-1996 
Transfer  Binder],  Comm.  Fut.  L.  Rep. 
(CCH)  H  26  691  (May  15.  1996)),  and  that 
none  of  he  reasons  advanced  by  the 
CBT's  cc  mment  warrants  a  reversal  of 
that  policy.  To  the  contrary,  a  number 
of  marke  ts  during  the  intervening  years 
exhibitei  i  the  very  risks  that  concerned 
the  Comnission.  In  these  markets,  the 
risk  associated  with  the  individual  legs 
of  inter-(  rop  year  spread  positions  did 
in  fact  a(  t  more  like  that  associated  with 
separate  outright  positions  than  that  of 
a  spread  Moreover,  the  Division  of 
Economic  Analysis  remains  flexible  in 
its  willir  gness  to  entertain  requests  for 
"no-actidn"  letters  relating  to  inter-crop 
year  spre  ad  positions  when  the 
economi :  conditions  diuing  a  particular 
crop  yeai  so  warrant.^ 

Anothi  (r  futures  exchange,  the 
Minneapolis  Grain  Exchange  (MGE), 
noted  that  it  was  "particularly  pleased 
the  CFTu  determined  to  maintain  a 
parity  of  limit  levels  for  the  major  wheat 
contract ;  it  each  domestic  exchange 
which  trides  such."  However,  the 
exchange  noted  that  the  Commission 
did  not  p  ropose  an  increase  for  the  limit 
levels  foi  its  white  wheat  contract. 
Althougl  the  exchange  was  "not  aware 
of  any  cu  rtailment  of  white  wheat 
futiu-es  ti  ade  activity  because  of  the 
current  s  )ec\dative  position  limits,"  it 
neverthei  ess  noted  tliat  activity  in  the 
contract  i  night  increase  with 
improver  lents  in  the  Asian  economies 
and  therefore  "requests  that  the  CFTC 
consider  bt  least  expanding  the  deferred 
white  wheat  limits  proportionally  as 
done  witi  the  Hard  Red  Spring  Wheat 
futures  cdntract."  The  exchange  also 
noted  tha  t  the  durum  wheat  contract  did 
not  have  !]ommission  speculative 
position  limits. 

The  Cofnmission  originally  proposed 
the  speciJative  position  limit  level  for 
each  whekt  contract  market  based  on  the 
open  interest  and  the  distribution  of 
large  tradjers'  positions  specific  to  the 
contract  ijiarket.  57  FR  12770. 
Subsequantly,  in  1993,  the 
Commiss  on's  interim  final  rules 
provided  for  parity  of  levels,  but  only 


'  Althougl !  the  last  no  action  letter  issued 
concerning  I  he  prohibition  on  inter-crop  year 
spreads  was  a  number  of  years  ago,  the  Division  of 
Economic  A  nalysis  noted  that  "no-action"  relief  is 
appropriate  when  the  spreads  between  old  and  new 
crop  year  ar  i  stable  and  in  full-carry  and  there  is 
a  large  crop  arryover  expected,  and  requests  for 
future  no-ac  ion  treatment  would  be  considered 
during  crop  ^ears  that  meet  these  criteria. 


for  each  of  the  domestic  futiu-es 
exchanges'  major  wheat  contacts.  The 
Commission  will  consider  future 
increases  to  the  speculative  position 
limit  levels  for  the  MGE  white  wheat 
contract  and  for  all  other  contracts  as 
open  interest  or  large  traders'  positions 
increase.  Of  course,  an  exchange  may 
petition  the  Commission  for  rulemaking 
any  time  that  a  contract  meets  the 
criteria  supporting  an  increase  in  the 
levels.sSee,  17CFR13.2. 

in.  Exchange  Speculative  Position 
Limit  and  Exemption  Rules 

As  discussed  above.  Commission  rule 
1.61  requires  that,  absent  an  exemption, 
exchanges  adopt  and  enforce  nUes 
setting  speculative  position  limits  for  all 
contract  markets  not  subject  to 
Conmiission  speculative  position  limit 
rules.io  See,  17  CFR  §  1.61.  The 
Commission  proposed  to  simplify  and 
reorganize  its  rules  by  relocating  the 
substance  of  rule  1.61 's  requirements  to 
Part  150  of  the  Commission's  rules, 
thereby  incorporating  within  that  Part 
all  Commission  rules  relating  to 
speculative  position  limits.  Moreover, 
the  Commission  proposed  expliciUy  to 
incorporate  within  the  rule  a  number  of 
administrative  practices  that  have 
developed  over  time.  These  included 
the  speculative  position  limit  levels  that 
the  staff  routinely  has  recommended  be 
approved  by  the  Commission  for  newly 
designated  futiues  and  option  contracts. 

In  addition,  the  Commission  proposed 
to  clarify  the  magnitude  of  increases  to 
the  limit  levels  that  it  woidd  approve  for 
traded  contracts.  As  the  Commission 
explained  in  the  notice  of  proposed 
rulemaking,  the  open-interest  criterion 
and  niuneric  formula  used  by  the 
Commission  in  its  1991  proposed 
amendment  of  Commission-set 
speculative  position  limits  provided  the 
most  definitive  guidance  by  the 
Commission  on  acceptable  levels  for 
speculative  position  limits  for  tangible 
commodities  and,  cdong  with  several 


'The  Commission  did  not  propose  to  establish  a 
Commission-set  speculative  position  limit  for  the 
durum  contract  because  that  contract  was 
designated  after  the  promulgation  of  rule  1.61, 
which  requires  that  designated  contract  markets  set 
and  enforce  speculative  position  limits  for  contracts 
not  subject  to  the  Commission-set  limits.  Since 
then,  the  Commission  has  preferred  to  rely  upon  the 
exchanges  to  set  and  enforce  speculative  position 
limits  and  has  adopted  new  Commission 
speculative  position  limits  only  for  soybean  meal 
and  soybean  oil.  As  the  Commission  explained 
previously,  because  of  an  historical  anomaly,  only 
these  two  contracts  among  those  in  the  soybean 
complex  were  not  included  under  Commission-set 
limits.  52  FR  38914  (October  20,  1987). 

"'  For  contract  markets  that  have  Commission-set 
speculative  position  limits,  section  4a(e)  of  the  Act 
permits  exchanges  to  adopt  and  enforce  their  own 
speculative  position  limits  as  long  as  the  exchange 
limits  are  not  higher  than  the  Conmiission 's. 


other  commonly  accepted  measures,  has 
been  widely  followed  as  a  matter  of 
administrative  practice  when  reviewing 
proposed  exchange  speculative  position 
limits  under  Commission  rule  1.61." 
Although  rule  1.61  did  not  include 
specific  criteria  for  determining 
acceptable  limit  levels  for  new 
contracts,  promulgating  the  prior 
administrative  practice  as  a  rule  will 
make  the  applicable  standard  more 
transparent  and  thereby  make 
compliance  easier  to  achieve.  Moreover, 
as  noted  in  the  notice  of  proposed 
rulemaking,  "promidgating  these 
policies  within  a  single  section  of  the 
Commission's  rules  will  increase 
significantly  their  accessibility  and 
clarify  their  terms.  "  63  FR  38536. 

Specifically,  proposed  rule  150.5(a) 
tracks  the  provisions  of  rule  1.61(a)  and 
clarifies  that  exchange  speculative 
position  limits  are  not  required  for 
futiu-es  and  option  contracts  on  major 
foreign  ciurencies.  Proposed  nde 
150.5(b)  makes  explicit  the  speculative 
position  limit  levels  which  the 
Commission  finds  appropriate  for  new 
contract  market  designations.  As  noted 
in  the  notice  of  proposed  rulemaking, 
the  proposed  limit  levels  for  new 
contract  designations,  which  are  based 
upon  the  formula  and  associated 
minimum  levels  used  by  the 
Commission  in  its  1992  proposed 
rulemaking,  have  long  been  used  as  a 
matter  of  informal  administrative 
practice.  63  FR  38530. 

The  New  York  Mercantile  Exchange 
(NYMEX)  commented  generally  that  the 
Commission  should  "reexamine  the 
appropriate  roles  of  the  Commission 
and  the  exchanges  in  pursuing  their 
shared  goal  of  market  integrity"  and 
suggested  further  that  "futiu-es 
exchanges  are  best  positioned  to 
establish  speculative  position  limits  for 
their  markets  and  should  be  given  sole 
responsibility  to  do  so."  NYMEX 
expressed  concern  that: 

Codification  of  informal  practices  in 
proposed  new  regulation  §  150.5  would 
appear  to  remove  the  flexibility  that  was 
perceived  to  be  available  imder  the  informal 
procedures.  Therefore  even  if  the 
Commission  determines  not  to  undertake  an 
assessment  at  this  time  of  the  appropriate 
degree  of  self-regulatory  organization 
responsibilities  for  speculative  position 
limits,  the  CFTC,  at  a  minimum,  should 


*<  In  addition,  in  reviewing  applications  for 
contract  designation  for  tangible  commodities,  the 
staff  has  relied  upon  the  Commission's  formulation 
providing  for  a  minimum  level  of  1,000  contracts 
for  nonspot-month  speculative  position  limits. 
Moreover,  the  Commission  has  routinely  approved 
a  level  of  5,000  contracts  for  nonspot  months  in 
applications  for  designation  of  financial  futures  and 
energy  contracts,  and  that  level  has  become  a  rule 
of  thumb  as  a  matter  of  administrative  practice. 
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consider  revising  proposed  new  Regulation 
§  150.5  to  provide  exchanges  with  sufficient 
flexibility  to  address  the  differing  conditions 
in  their  respective  markets. 

Specifically,  NYMEX,  joined  by  the 
CBT,  questioned  reliance  on  the  sole 
criterion  that  the  speculative  position 
limit  not  exceed  one-quarter  of  the 
deliverable  supply  during  the  spot 
month.  NYMEX  reasoned  that  the 
Commission  has  recognized  that  the 
limits  that  may  be  appropriate  for  one 
commodity  may  not  be  appropriate  for 
another. 

Guideline  No.  1, 17  CFR  part  5, 
appendix  A,  requires  that,  in  order  to 
become  and  to  remain  a  designated 
contract  market,  the  hitures  contract's 
"terms  and  conditions,  as  a  whole,  will 
result  in  a  deliverable  supply  which 
will  not  be  conducive  to  price 
manipulation  or  distortion."  17  CFR 
part  5,  appendix  A(a)(2)(ii). 
Administrative  practice  has  long 
interpreted  this  provision  as  requiring  a 
deliverable  supply  that  is  at  least  four 
times  the  spot  month  speculative 
position  limit.  62  FR  60831,  60838 
(November  13,  1997).  A  spot  month 
speculative  position  limit  that  exceeds 
this  amount  enhances  the  susceptibility 
of  the  contract  to  market  manipulation, 
price  distortion  or  congestion. '^ 

NYMEX  suggests  that  this  standard 
may  not  be  appropriate  for 
nonagricultiu-al  tangible  or  intangible 
commodities.  However,  except  for  cash- 
settled  contracts, *3  Commission  staff 
have  used  this  standard  to  review  every 
application  for  contract  market 
designation  or  proposals  to  increase 
existing  exchange  speculative  position 
limits  since  1981,  when  rule  1.61  was 


'2  In  1997  the  Commission  conducted  a  section 
5a(a)(10)  proceeding  requiring  CBT  to  amend  tlie 
dehvery  terms  of  its  com  and  soybean  futures 
contracts.  In  commencing  the  action,  the 
Commission  found  that  deliverable  stocks  under  the 
contract  terms  as  then  specified  frequently  had 
dropped  to  levels  near  or  below  the  maximum 
number  of  contracts  a  single  speculative  trader  may 
hold  during  the  delivery  periods  of  expiring  trading 
months.  61  FR  67998,  68012  (December  26,  1996). 
The  Commission  found  that,  where  a  single 
speculator  could  control  all  of  the  deliverable 
stocks  during  a  contract's  delivery  month,  the 
contract  fails  to  meet  the  Act's  requirement  that  its 
contract's  terms  "will  tend  to  prevent  or  diminish 
price  manipulation,  market  congestion  or  the 
abnormal  movement  of  such  commodity  in 
interstate  commerce."  See,  section  5a(a)(10)  of  the 
Act. 

'^Current  Guideline  No.  1  requires  that  the 
contract  terms  for  cash  settled  contracts  not  be 
"subject  to  the  manipulation  or  distortion."  17  CFR 
part  5,  appendix  A(a)(2)(iii}.  Because  some  types  of 
commodities  which  are  cash  settled  may  not  have 
deliverable  supplies  per  se,  the  Commission  is 
modifying  the  spot  month  requirement  to  provide 
that  the  spot  month  level  for  cash-settled  contracts 
must  be  set  "no  greater  than  necessary  to  minimize 
the  potential  for  manipulation  or  distortion  of  the 
contract's  or  the  underlying  commodity's  price." 


issued.  1''  Experience  has  demonstrated 
that  many  commodities,  particularly 
intangible  commodities,  have 
sufficiently  large  deliverable  supplies  to 
meet  this  standard  without  requiring  a 
spot  month  level  that  is  lower  than  the 
individual  month  level.  For  other 
commodities,  however,  especially 
commodities  having  strong  seasonal 
characteristics,  spot  month  speculative 
position  limits  are  required  to  be  set  at 
a  level  lower  than  the  individual  month 
limit  for  all  or  some  trading  months. ^^ 
Accordingly,  codification  of  this 
standard  only  makes  explicit  the 
standard  which,  since  1981,  has  been 
applied  to,  and  met  by,  every  physical 
delivery  futures  contract  at  the  time  of 
initial  designation  and  upon  subsequent 
increases  to  the  spot  month  speculative 
position  limit. 

CBT  also  suggests  that  the  proposed 
rule  define  the  methodology  for 
estimating  the  deliverable  supply  and 
that,  in  proposing  such  a  definition, 
"the  Commission  discuss  how 
deliverable  supply  is  measiu'ed;  who 
determines  deliverable  supply;  what 
constitutes  deliverable  supply;  and 


'<  CBT  commented  that  the  proposed  spot  month 
rule  was  arbitrary,  having  been  "reversed 
engineered"  as  part  of  the  com  and  soybean  section 
5a(a)(10)  proceeding.  To  the  contrary,  as  discussed 
above,  the  proposed  rule  is  based  upon  long- 
standing administrative  practice  and  experience. 
The  appropriate  measures  of  adequacy  of 
deliverable  supply  in  a  section  5a(a)(10) 
proceeding,  which  is  initiated  upon  an  affirmative 
finding  that  the  contracts  violate  that  section  of  the 
Act,  were  discussed  in  the  Commission's  orders  in 
that  proceeding  and  should  not  be  confused  with 
the  standard  of  review  for  new  contract 
applications.  62  FR  at  60838. 

CBT  also  commented  that,  "before  codifying  its 
'rule-of-thumb'  standard  for  determining 
speculative  position  limits  for  the  respective 
delivery  months,  the  Commission  should  include  in 
a  release  for  pubic  comment  a  substantive 
description  of  the  methodology  it  used  to  establish 
the  basis  for  its  proposed  formula."  As  CBT 
recognized  in  its  comment,  however,  the 
Commission's  iiotice  of  proposed  rulemaking  on 
Guideline  No.  1,  a  companion  notice  which  was 
referred  to  in  the  notice  of  proposed  rulemaking  on 
speculative  position  limits,  noted  that  the  twenty- 
five  percent  criterion  was  based  on  the 
Commission's  long-standing  administrative  practice 
and  experience.  63  FR  38537,  38539  (July  17,  1998). 

>'  The  CBT  objects  that  basing  the  spot  month 
speculative  position  limits  on  an  estimate  of 
deliverable  supplies  which  has  been  calculated 
separately  for  each  trading  month  will  result  in 
"different  spot  month  spjeculative  limit  levels  for 
each  of  the  months  *    •    •  (and)  will  be  extremely 
confusing  and  cumbersome  to  the  marketplace." 
However,  the  rule  does  not  require  that  the  spot 
month  level  vary  from  one  trading  month  to  the 
next,  but  only  that  it  not  exceed  one-quarter  of 
estimated  deHverable  supplies.  An  exchange  can 
choose  how  it  wishes  to  structure  its  limits, 
whether  preferring  to  have  the  same  limit  apply  to 
all  months  or  to  have  different  levels  for  particular 
trading  months.  It  is  not  uncommon  today  for 
exchanges  to  apply  lower  spot  month  speculative 
position  limits  to  selected  trading  months  where 
there  are  strong  seasonal  variations  in  a  contract's 
potential  deliverable  supplies. 


when  deliverable  supply  should  be 
measiu^d  for  the  piupose  of  the  rule." 
As  noted  by  CBT,  the  Commission 
proposed  such  a  definition  as  part  of  the 
proposed  amendments  to  Guideline  No. 
1.  63  FR  38537  (July  17,  1998). 
Guideline  No.  1  details  the  information 
that  an  application  for  contact  market 
designation  should  include  in  order  to 
demonstrate  compliance  with  the 
applicable  legal  requirements,  including 
the  requirement  of  rule  1.61  that 
exchanges  set  speculative  position 
limits.  As  the  Commission  discussed  at 
length  in  that  notice  of  proposed 
rulemaking,  the  Commission  is 
proposing  explicitly  to  require 
exchanges  to  estimate  deliverable 
supplies  for  the  specified  delivery 
months  of  a  proposed  contract.  Id.  at 
38539.  Moreover,  the  Commission 
explained  that  the  exchange  should 
describe  the  methodology  it  uses  to 
derive  the  estimate  and  should  base  its 
estimate  "on  statistical  data  when 
reasonably  available  covering  an 
historical  period  that  is  representative  of 
actual  patterns  of  production  and 
consumption  of  the  commodity."  ^^  Id. 

In  addition  to  providing  greater  clarity 
regarding  the  specidative  position  limit 
levels  required  at  initial  designation, 
proposed  rule  150.5(b)  would  make 
explicit  the  conditions  for  subsequent 
increases  to  the  deferred  trading  month 
levels.  The  proposed  rule  includes  both 
a  nxuneric  formula  for  determining  the 
permissible  limit  level  and  a  descriptive 
standard.  The  descriptive  standard 
tracks  the  standard  of  Commission  rule 
1.61 — ^that  the  level  be  set  "based  on 
position  sizes  customarily  held  by 
speculative  traders  on  the  contract 
•market,  the  breadth  and  liquidity  of  the 
cash  market  and  the  opportunity  for 
arbitrage  between  the  futures  market 
and  the  cash  market."  Compare, 
proposed  rule  150.5(c)(2)  and  rule 
1.61(a)(2).  As  noted  above,  the  numeric 
formula  is  based  upon  the  formula  first 
used  by  the  Commission  in  1992  for 
proposing  the  speculative  position  limit 
levels  now  being  considered. 

The  Commission  proposed  that 
adjustments  to  a  contract  market's 
speculative  position  limit  could  be 
made  one  year  after  its  initial  listing 
based  on  either  the  proposed  formula  or 
the  descriptive  standard.  NYMEX 
suggests  that  the  provision  that 
adjustments  be  made  only  after  one  year 


'6  Although  CBT  complains  that  the 
Commission's  definition  is  "far  from  conclusive" 
and  "subjective,"  its  comment  suggests,  not  that  the 
requirement  is  undefined,  but  rather  that  CBT 
disagreed  with  the  Commission's  exclusion  of 
certain  stocks  and  inventories  of  com  and  soybeans 
from  estimated  deliverable  supplies  in  the  1998 
section  5a(a)(10)  proceeding. 
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from  a  ( ;on tract's  listing  "would  severely 
limit  ai  exchange's  ability  to  respond  to 
changir  g  market  conditions  during  the 
first  yes r  after  listing."  Although  few 
futures  contracts  have  achieved  the 
levels  oF  open  interest  to  qualify  for 
increasi  ng  speculative  position  limits 
levels  u  nder  the  rule  sooner  than  a  year 
after  lis  ing.  the  Commission  agrees  that 
the  rule  should  not  foreclose  the 
possibil  ity  of  a  new  contract's  qualifying 
the  adjt  stment.  Accordingly,  the 
Commii  sion  is  modifying  the  final  rule 
to  perm  t  an  exchange  to  adjust  nonspot 
month  1  imits  based  upon  the  proposed 
rule's  d(  (scriptive  standard  at  any  time 
after  ini  ial  listing.  The  formula  for 
adjustm  snts  to  levels,  for  simplicity, 
will  be  lased  on  data  for  the  previous 
calenda  •  year,  as  proposed.'^ 

Sever  il  commenters  suggested  that 
the  proj  osed  position  accountability 
rules  ac  ually  narrowed  the  prior  grants 
of  exem  Jtive  relief.  The  Managed  Funds 
Associa  ion  (MFA)  suggested  that,  by 
not  prof  osing  an  exemptive  category  for 
commo(  ities  with  virtually 
inexhau  stible  deliverable  supplies,  a 
categorv  which  would  apply  to  foreign 
currenc; '  futiues  contracts,  the 
Commis  sion  was  foreclosing  new 
contract !  from  potential  eligibility  for 
this  reli(  f.iB  It  also  noted  that  the 
exempti  /e  relief  for  position 
account!  ibility  was  not  restricted  on  its 
face  to  c  mtracts  that  has  been  trading 
for  at  le£  st  a  year.  In  addition,  CBT 
expressed  concern  that  one  of  its 
contract  i  that  qualifies  for  exemption 
due  to  a  highly  liquid  cash  market 
would  n  3t  meet  the  requirements  of  the 
propose!  I  rule.  NYMEX  suggested  that, 
through  "ommission  codification  of  the 
past  exei  nptive  categories,  exchanges       • 
would  k  se  the  flexibility  to  "justify  that 
an  excep  tion  was  warranted  for  a 
particulj  r  contract." 


1  avei  ige 
ro  ;ent  ( 
pre)  I 


■'NYMEK 
the  formuli 
maximum 
individual 
one  partici 
applicable 
month 
the  most 
next  to  ex] 
and  delta 

'"Becau^ 
neither  a  s 
accountabi  ity 
contract  m<  rket 
Comraissoi 
of  exempti 
other  than 
foreign 
exemptive 
permitted, 
in  the  Com 
CFR5.1(a)( 
contract  m^kets 
currencie.s 
on  any  oth(  r 


Application  of  the  rule  is  prospective 
only.  No  currently  exempt  contract 
market  will  lose  its  exemption  as  long 
as  it  remains  actively  traded  under  its 
current  designation.'^  Moreover,  with 
one  minor  exception,  position 
accountability  rules  have  been  approved 
only  for  contracts  with  significant 
trading  histories. 2"  In  addition, 
proposed  rule  150.5(f)  would  permit  a 
contract  market  to  "propose  such  other 
exemptions  from  its  position  limits 
consistent  with  the  purposes  of  this 
section"  for  Commission  consideration. 
This  provision  is  foimd  in  existing  rule 
1.61  and  is  the  authority  for  the  current 
trader  accountability  rules  that  the 
Commission  is  proposing  to  codify  in 
this  rulemaking.  The  Commission  is 
modifying  the  final  rule  to  clarify  that 
the  right  to  petition  the  Commission  for 
exemption  extends  to  all  of  the  section's 
provisions,  including  the  requirements 
for  exemption  that  are  being  codified. 
Accordingly,  these  rules  do  not 
foreclose  the  Commission  from 
considering  in  appropriate 
circumstances  petitions  for  individual 
exemptions  from  the  requfred  levels  for 
setting  exchange  speculative  position 
limits  and  from  the  requirement  that 
exchanges  adopt  speculative  position 
limits  for  all  futures  contracts. 

rV.  Issues  Relating  to  Exemption  From 
Nonspot  Speculative  Position  Limits  for 
Independently  Controlled  Accounts 

In  response  to  the  growth  of 
professionally  managed  futures  trading 
accounts  and  pooled  futures 
investments,  the  Commission  in  1988 
promulgated  rule  150.3,  17  CFR  150.3, 
an  exemption  from  speculative  position 
limits  for  commodity  pools  or  similar 
entities  which  use  independent  account 


s  comment  may  misapprehend  how 
is  applied.  It  should  be  noted  that  the 
llowable  speculative  limit  for  nonspot 
nonths  is  not  based  on  the  data  for  any 
ar  individual  month:  instead,  the 
evel  is  derived  by  computing  the  12- 
level  of  month-end  open  interest  for 
one- year  period  in  any  (usually  the  • 
contract  month,  considering  futures 
a  Ijusted  options  combined. 

the  proposed  rules  make  clear  that 
I  eculative  position  limit  nor  the  position 
rule  is  required  for  a  designed 
in  "major  foreign  currency."  the 
proposed  to  reduce  to  three  the  number 
;  categories.  No  exchange  contracts 
le  existing  futures  contracts  on  such 

s  have  met  the  existing  first 
riterion  since  this  relief  was  first 
Major  foreign  currencies"  are  defined 
nission's  fast-track  designation  rule.  17 
)(i).  The  Commission  proposed  that 

in  other,  less  liquid  foreign 
e  treated  as  a  futures  or  option  contract 
financial  instrument  or  product. 


cur  encies  I 


'^The  Commission  specifically  noted  in  the 
notice  of  proposed  rulemaking,  63  FR  38530,  n.  21, 
that  although  the  policy  provided  that  position 
accountability  could  be  based  on  either  a  liquid 
futures  market  or  a  liquid  cash  market,  the 
Commission  was  proposing  to  require  that  both  the 
cash  and  futures  markets  be  liquid  and  that  a 
contract  market  would  have  to  establish  a  trading 
history.  The  Commission  continued,  however,  by 
noting  that  the  rule  would  apply  prospectively  and 
that  any  contracts  (or  pending  applications]  that 
have  position  accountability  rules  in  place  in 
reliance  on  the  liquidity  of  the  cash  market  alone 
may  continue  to  rely  on  the  policy. 

'"  As  noted  by  the  Commission  in  the  notice  of 
proposed  rulemaking,  the  only  instances  where 
position  accountability  rules  were  permitted  in  the 
absence  of  a  prior  trading  history  was  where  the 
contracts  were  spread  contracts  on  contracts  for 
which  position  accountability  rules  had  already 
been  approved.  The  only  other  instances  where 
e.xemptions  from  speculative  position  limits  were 
approved  at  contract  designation  were  for  major 
foreign  currency  contracts,  a  category  that  the 
Commission  proposed  to  exclude  from  the 
requirement  altogether. 


controller.2>  53  FR  41563  (October  24, 
1988).  In  1991  the  Commission 
extended  eligibility  for  this  exemption 
to  commodity  trading  advisors  and 
greatly  streamlined  the  application 
procedure,  subsequently  making  it  self- 
executing.2z  57  FR  44492  (September 
28,  1992). 

Commission  rule  150.3  generally  has 
worked  well.  It  has  provided  flexibility 
to  the  markets,  accommodating  the 
continuing  trend  toward  professional 
management  of  speculative  trading 
accounts,  while  at  the  same  time 
protecting  the  markets  from  the  undue 
accumulation  of  large  speculative 
positions  owned  by  a  single  person  or 
entity  in  the  spot  month.  Since  its 
amendment  in  1991,  most  questions 
concerning  rule  150.3  have  related  to  its 
application  in  the  context  of  integrated 
financial  services  companies.  However, 
presently  only  commodity  pool 
operators  and  commodity  trading 
advisors  meet  the  rule's  eligibilify 
requirement. 

In  light  of  the  successful  operation  of 
the  exemption  since  it  was  issued,  the 
Commission  proposed  to  extend 
eligibility  for  the  exemption  to  banks, 
trust  companies,  savings  associations, 
insurance  companies  and  their 
separately  incorporated  afiiliates.  These 
additional  categories  were  suggested  for 
inclusion  by  some  commenters  when 
the  Conmiission  last  proposed  to  revise 
rule  150.3.23 

Generally,  commenters  favored 
broadening  the  definition  of  eligible 
entities  under  rule  150.1(d).  Several, 
not  all,  commenters  agreed  that  the 
trends  toward  greater  professional 
management  of  futures  trading  and  the 


but 


^'  Commodity  pools,  pension  funds,  and  other 
similar  entities  are  required  to  aggregate  their 
positions  as  the  owner  of  the  trading  accounts,  even 
if  those  accounts  are  traded  independently  by 
multiple  independent  account  controllers. 
Commission  rule  150.3  exempted  such  entities  that 
use  independent  account  controllers  from 
speculative  position  limits  outside  of  the  spot- 
month.  The  exemption  permits  the  total  positions 
of  the  trading  entity  or  vehicle  to  exceed 
speculative  limits  during  nonspot  months,  but 
requires  that  each  independent  account  controller 
trading  on  the  entity's  behalf  comply  with  the 
applicable  limits.  During  the  spot  month,  all 
positions  of  the  entity  are  required  to  be  aggregated 
and  are  subject  to  the  spot-month  speculative 
position  limit  level. 

^^  Under  the  exemption  as  originally 
promulgated,  those  seeking  exemptive  treatment 
were  required  to  file  an  application  with  the 
Commission  and  to  document  the  independence  of 
their  account  controllers. 

23  Commenters,  in  connection  with  the  1991 
proposed  amendments  to  the  rule  150.3  exemption, 
suggested  that,  in  addition  to  commodity  trading 
advisors,  the  exemption  be  extended  to  others, 
including  investment  banks,  other  nnancia] 
intermediaries,  parent/affiliate  firms,  separately 
managed  divisions  of  a  single  corporation, 
commercial  banks,  merchant  banks,  and  insurance 
companies. 
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consolidation  of  financial  services 
companies  support  expanding  the 
category  of  entities  eligible  for  the 
exemption.  Although  supporting 
expanding  the  categories  for  eligibility, 
the  Futiu-es  Industry  Association  (FIA) 
suggested  that  the  Commission  modify 
the  phrase  "separately  incorporated 
affiliates"  to  read  "separately  organized 
affiliates."  The  FIA  explained  that  the 
modi  Bed  language 

would  clarify  that  the  exemption  applies  to 
affiliates  whether  they  are  organized  as 
corporations  or  not.  For  example,  an  affiliate 
may  be  organized  as  a  partnership,  business 
trust  or  limited  liability  business 
organization  to  achieve  certain  tax  objectives. 
Under  applicable  law,  any  such  entity  would 
still  have  a  separate  identity,  ownership  and 
management  structure  and  should  be  treated 
in  the  same  manner  as  an  affiliate  which  is 
orgemized  as  a  corporation.  Also,  entities 
organized  outside  the  United  States  may  not 
technically  be  incorporated  luider  local  law 
but  should  be  eligible  as  affiliates  under  the 
proposed  revision  as  long  as  they  are 
separately  organized  under  applicable  foreign 
law. 

The  MFA  also  favored  expansion  of  the 
definition  of  eligible  entities  in 
§  150.1(d),  but  suggested  that  it  be 
modified  "to  *   *   *  refer  to  trusts, 
financial  intermediaries,  corporate 
divisions  and  other  similarly  organized 
entities  or  associations." 

One  conunenter  opposed  expanding 
the  categories  of  eligible  entity, 
reasoning  that: 

The  expansion  of  rule  150.3  proposed  in 
the  release  would  include  the  separately 
incorporated  affiliates  of  various  specified 
financial  services  companies,  including 
banks,  insurance  companies,  and  FCMs.  We 
are  deeply  concerned  that  this  proposal  is 
intended  to  codify  the  view  that  rule  150.3 
provides  the  exclusive  basis  under  which 
relief  from  aggregation  of  positions  is 
available  for  such  entities  rather  than  a 
nonexclusive  exemption. 

Rule  150.3,  however,  is  an  exemption 
from  speculative  position  limit  levels 
and  does  not  itself  restrict  or  expand  the 
aggregation  requirements.  In  this  regard, 
several  commenters  expressed  the  view 
that,  because  futiires  commission 
merchants  (FCMs)  are  exempt  from 
aggregating  certain  types  of  accounts 
under  proposed  rule  150.4(d),  they  need 
not  be  included  as  eligible  for 
exemption  under  Commission  rule 
150.3. 

The  Conunission  agrees  with 
commenters  that  modifying  the 
language  of  the  final  rule  to  apply  to 
"separately  organized  affiliates"  is 
appropriate  in  light  of  the  wide  variety 
of  forms  of  business  organization  used 
by  those  active  in  the  markets  today  and 
that  removing  FCMs  from  the  list  of 
entities  eligible  for  rule  150.3  exemption 


may  reduce  unnecessary  confusion.^* 
Accordingly,  the  Commission  is 
modifying  proposed  rule  150.1(d)  as 
they  suggest.  However,  the  Commission 
is  of  the  view  that  the  rule  150.3 
exemption  should  not  be  extended  to 
the  other  recommended  categories,  such 
as  corporate  divisions  and  their 
separately  organized  affiliates.  Such  an 
extension  may  be  overly  broad  and 
should  not  be  undertaken  without 
careful  consideration.  Nevertheless,  the 
Commission  remains  receptive  to 
considering  further  expansion  of  the 
categories  of  eligible  institutions  as 
market  developments  warrant.^^ 

V.  Aggregation  of  Accounts 

The  Commission  also  proposed  a 
number  of  amendments  to  its  rules 
relating  to  the  aggregation  of  accoimts. 
These  proposed  amendments  were 
intended  to  respond  to  the  continuing 
trend  toward  mergers  and  consolidation 
in  the  financial  services  sector,  to  clarify 
issues  of  rule  interpretation  that  have 
arisen  as  a  consequence  of  changing 
industry  practice  and  to  increase  the 
accessibility  of  the  applicable  law  by 
recodifjdng  various  related  rules  in  one 
section  of  the  Code  of  Federal 
Regulations  and  by  codifying  existing 
interpretations  and  policies. 

Section  4a  of  the  Act  provides  that,  in 
determining  whether  a  position  exceeds 
the  speculative  position  limits, 

the  positions  held  cmd  trading  done  by  any 
persons  directly  or  indirectly  controlled  by 
such  person  shall  be  included  with  the 
positions  held  and  trading  done  by  such 
person;  and  further,  such  limits  upon 
positions  and  trading  shall  apply  to  positions 
held  by,  and  trading  done  by,  two  or  more 
persons  acting  pursuant  to  an  expressed  or 
implied  agreement  or  understanding,  the 
same  as  if  the  {>ositions  were  held  by,  or  the 
trading  were  done  by,  a  single  person. 

As  the  Commission  explained  in  the 
notice  of  rulemaking,  it  interprets  the 


2*  Moreover,  broadening  the  definition  of 
"eligible  entities"  to  the  separately  organized 
affiliates  of  the  entities  listed  in  rule  150.1(d)  in  no 
way  restricts  the  applicability  of  rule  150.4(d) 
(which  applies  to  an  FCM  and  its  affiliates)  because 
an  FCM  also  happens  to  be  an  affiliate  of  a  rule 
150.1(d)  "eligible  entity." 

^5  The  Commission  is  also  expanding  the  category 
of  entities  which  are  eligible  for  the  exemption  to 
the  limited  partners  of  pools,  the  op>erators  of  which 
are  exempt  from  registration  under  rule  4.13  by 
virtue  of  having  fewer  than  fifteen  participants  in 
the  pools  and  less  than  $200,000  in  capital 
contributions.  As  discussed  in  greater  detail  below, 
the  Commission  is  of  the  view  that  the  trading  of 
certain  of  these  Umitad  partnerships  should  not  be 
disaggregated  from  trading  by  the  limited  partnerfs). 
However,  the  Commission  believes  that  trading  for 
the  limited  partners  can  be  included  appropriately 
within  tlie  exemption  from  speculative  position 
limits  for  the  nonspot  month  limits  under 
Commission  rule  150.3  if  such  trading  meets  the 
conditions  of  the  rule. 


"held  or  control"  criteria  as  applying 
separately  to  ownership  of  positions  or 
to  control  of  trading  decisions. ^^  Rule 
150.4(a),  which  the  Conunission  is 
adopting  as  proposed,  restates  the 
general  aggregation  requirement  of 
section  4a  of  the  Act.  Following  the 
general  rule  in  §  150.4(a).  proposed 
§  150.4(b)  would  detail  the  natuxe  of  a 
financial  interest  which  would  trigger 
application  of  the  ownership  criterion, 
proposed  §  150.4(c)  would  impose 
conditions  on  exceptions  from 
aggregation  for  limited  partners,  and 
proposed  §  150.4(d)  would  codify  the 
existing  policy  exempting  FCMs  from 
aggregating  positions  in  customer 
discretionary  accounts  or  guided 
accoiuit  programs  controlled  by 
independent  traders. 

Compliance  with  the  Commission's 
speculative  position  limit  rules  is  often 
dependent  upon  the  proper  aggregation 
of  positions.  A  central  feature  of  the 
proposed  rules  is  the  codification  of  the 
aggregation  standard  itself.  As  the 
Commission  stated  in  the  notice  of 
proposed  rulemaking,  the  requirements 
relating  to  aggregation  of  positions, 
including  the  exceptions  provided  in 
the  Commission's  "Statement  of  Policy 
on  Aggregation  of  Accotmts."  44  FR 
83839  (June  13.  1979)  (1979  Aggregation 
Policy),  ciurently  are  included 
implicitly  in  the  Commission's  large- 
trader  reporting  rules.  63  FR  38532.  The 
Commission  proposed  to  codify  the 
aggregation  rules  and  Commission 
policies  in  the  same  part  of  the  Code  of 
Federal  Regulations  as  the  speculative 
position  limit  rules  for  ease  of  reference 
and  to  increase  their  accessibility  to  the 
general  public. ^'^ 

The  1979  Aggregation  Policy  sets 
forth  an  exception  from  the  general 
aggregation  principle  providing  that  an 
FCM  need  not  aggregate  the 
discretionary  trading  accounts  or 
customer  trading  programs  through 
which  a  trader  affiliated  with,  but 
independent  of,  the  FCM  directs  trading 
of  customer-owned  positions  or 


2^  See  e.g..  Commission  rule  18.01  ("holds,  has  a 
financial  interest  in  or  controls").  As  the 
Commission  discussed  in  the  notice  of  proposed 
rulemaking,  the  Commission's  routine  large  trader 
reporting  system  is  set  up  so  that  it  does  not  double 
count  positions  which  may  be  controlled  by  one 
and  traded  for  the  beneficial  ownership  of  another. 
In  such  circumstances,  although  the  routine 
reporting  system  wilt  aggregate  the  positions 
reported  by  FCMs  using  only  the  control  criterion, 
the  staff  may  determine  that  certain  accounts  or 
positions  should  also  be  aggregated  using  the 
ownership  criterion  or  may  by  special  call  receive 
reports  directly  from  a  ttader. 

^^  The  Commission  also  proposed  contormiog 
amendments  to  rules  18.01  and  17.00(b),  which 
specify  the  manner  of  identifying  accounts  for 
reporting  purposes. 
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accounB.28  In  creating  this  exception, 
the  Commission  took  an  important  step 
in  recoaoizing  the  structural  changes 
made  b;  ■  the  futures  industry  to  respond 
to  the  ii  creased  acceptance  of 
professi  anal  management  of  trading 
accounts.  Proposed  nde  150.4(d)  was 
intendei  1  merely  to  codify  the  substance 
of  this  p  olicy. 

Sever  il  commenters,  including  the 
MFA,  F  A,  the  Committee  on  Futures 
RegiUati  on  of  the  Association  of  the  Bar 
of  the  C  ty  of  New  York  (NY  Bar),  and 
Goldma  i,  Sachs  &  Co.  (GS)  expressed 
concern  however,  that  codification  of 
the  197<  Aggregation  Policy  in  the 
manner  proposed  might  narrow  its 
current  ipplication.  The  FIA  suggested 
that: 

The  197?  Aggregation  Policy,  wiiich  is 
proposed  to  be  adopted  as  Rule  150.4(d), 
should  b( !  extended  to  affiliates  of  the  FCM 
and  not  I  mited  to  the  FCM's  independent 
traders  *   *   *.  (W)e  note  that  the  Commission 
has  alres"  iy  accepted  this  position  in  terms  of 
affiliates  a'f  FCMs  pursuant  to  CFTC 
Interpret  ve  Letter  No.  92-15.  CCH 
Commod  ty  Futures  Law  Reporter,  1990- 
1992  Tra;  isfer  Binder,  para  25831  at  page 
39,285.  P-oposed  Rule  150.4(d)  should  be 
revised  t(  specifically  include  affiliates  of  the 
FCM  so  il  remains  consistent  with  the 
Commiss  on's  current  interpretation  of  the 
Aggregati  on  Policy. 

By  pr(  posing  to  codify  the  substance 
of  the  1«  79  Aggregation  Policy,  the 
Commis  sion  did  not  intend  to  narrow 
its  inter]  iretaUon  or  application.  In  this 
regard.  Commission  staff  since  1991  has 
interprei  ed  the  policy  as  applying  to  an 
FCM's  a  fiUates.  Interpretative  Letter 
92-15,  sipra.  Specifically,  Commission 
staH  opi  u>d  that,  where  a  diversified 
financia  services  holding  company  is 
the  common  parent  of  a  commodity 
pool  oparator  (CPO)  or  a  commodity 
trading  advisor  (CTA)  and  an  FCM  and 
the  entities'  trading  arrangements  meet 
the  1979  Aggregation  Policy's  indicia  of 
independence,  the  CPO/CTA  "may 
calculate  its  trading  positions  for 
determiiiing  compliance  with 
speculative  position  Umits  and 
reporting  requirements  separate  fi'om 
the  proprietary  positions  held  by,  or  on 
behalf  of,  the  parent."  Id.  at  p.  39286. 

In  reaching  this  conclusion,  the  letter 
reasonec  that  "the  1979  Aggregation 
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Aggregation  Policy  also  offered 
the  criteria  considered  in  determining 
trader  exercises  independent  control 
decisions  of  the  customer 
accounts  or  trading  programs.  These 
customer  account  agreement, 
the  agreements  between  the  FCM  and 
or  other  trader,  the  degree  of 
the  confidentiality  of  the  program's 
isions,  reliance  of  the  FC^  for  market 
financial  investment  by  the  FCM  in  the 
greater  than  10%  and  common  trading 
k  .  at  33844. 


Policy  clearly  would  have  be 
applicable,  on  its  face,  had  [tEe  parent] 
undertaken  the  same,  or  a  similar, 
program  through  *  *  *  its  subsidiary 
which  is  a  registered  FCM,  rather  than 
through  a  separate  affiliate  *   *   * ,  the 
customer  trading  program  directed  by 
the  (CPO/CTA)  is  kept  independent 
*  *  *  from  the  (parent's)  other  trading, 
including  that  of  the  other  affiliates,  nor 
does  it  appear  *  *   *  (that)  assign(ing) 
these  functions  to  separate  affiliates  is 
intended  to  circiunvent  speculative 
limits  and  reporting  requirements."  Id. 
at  39,285. 

It  is  the  Commission's  intent  in 
issuing  rule  150.4(d)  merely  to  codify 
the  1979  Aggregation  Policy,  including 
the  continued  efficacy  of  the  1991 
interpretative  letter,  and  not  to  modify 
the  current  state  of  the  law  on  this  issue. 
At  the  suggestion  of  various 
commenters,  the  Commission  is  making 
that  intent  clear  by  modifying  the 
language  of  proposed  nde  150.4(d)  to 
include  explicit  reference  to  affiliates  of 
an  FCM. 

The  Commission  also  proposed  to 
amend  the  limited  partner  exception  of 
Commission  rule  18.01. ^^  Commission 
rule  18.01  defines  account  owners  as 
those  having  a  10%  or  greater  financial 
interest  in  the  accoimt,  except  for 
limited  partners.  Limited  partners  are 
exempt  fi-om  being  defined  as  owners  on 
the  assumption  that  limited  partners, 
even  if  holding  greater  than  a  10% 
ownership  interest,  are  prohibited  from 
exercising  control  over  the  partnership's 
trading  activities.  The  Cormnission 
noted  in  the  notice  of  proposed 
ndemaking,  however,  that  it  had 
become  concerned  by  the  trading  by 
certain  single-investor  commodity 
pools.  Accordingly,  the  Commission 
proposed  that,  when  there  were  10  or 
fewer  limited  partners  or  when  a  limited 
partner  has  an  ownership  interest  of 
25%  or  greater,  the  limited  partner  be 
required  to  aggregate  the  partnership's 
positions  with  his  or  her  other 
positions.  The  Commission  specifically 
noted  that  it  did  not  intend  this 
proposal  to  modify  the  general 
treatment  of  limited  partners  or 
shareholders  ^°  in  typical  commodity 


^•In  counterpoint  to  this  proposal,  the 
Commission  also  proposed  to  include  within  the 
exemption  from  speculative  position  limits  under 
Commission  rule  150.3  the  limited  partners  of  small 
commodity  pools  the  operators  of  which  are  exempt 
from  CPO  registration. 

'"The  Commission  also  proposed  to  clarify  that 
for  this  purpose  other  similar  types  of  pool 
participant  are  treated  the  same  as  limited  partners 
or  shareholders.  These  include  pool  participants  in 
other  categories  of  limited  liability  business 
organizations,  such  as  members  of  limited  liability 
companies  or  beneficiaries  of  ceriain  types  of  trusts. 
No  commenters  opposed  this  clarification  and  the 
final  rules  incorporate  this  change. 


pools  and  requested  that  commenters 
address  the  typical  organization  for 
pools  and  whether  the  proposed  levels 
would  affect  only  imusual  forms  of 
ownership.  63  FR  38533. 

A  niunber  of  commenters  advised  the 
Commission  that  the  proposed  criteria 
would  affect  a  ntunber  of  typical  forms 
of  commodity  pool  organization.  The 
FL\,  MFA,  NY  Bar  and  GS  all  expressed 
the  view  that  the  Commission's 
proposed  criteria  "casts  too  wide  a  net," 
noting  that  single  investor  pools  are 
used  today  by  institutional  investors  for 
a  variety  of  legitimate  purposes.  For 
example,  the  FIA  commented  that: 

FlA's  members  are  aware  that  many  single 
investor  pools,  such  as  ERISA  funds,  are 
formed  for  reasons  having  nothing  to  do  with 
the  investor's  desire  to  control  or  have  input 
in  the  pool's  trading  decisions. 

Many  such  pools  are  formed  to  address  the 
unique  regulatory  concerns  that  a  larger  pool 
faces  or  for  other  reasons,  such  as  to  maintain 
limited  liability  or  to  implement  unique 
investment  goals  or  fee  structures. 

These  commenters  also  noted  that  the 
25%  ownership  criterion  could  be 
exceeded  routinely  in  start  up  or  seed 
money  situations.  As  GS  explained: 

Even  though  the  purported  focus  of  the 
proposal  is  on  the  operators  of  small  pools 
who  are  exempt  from  CPO  registration 
pursuant  to  rule  4.13,  the  numerical  criteria 
would  reach  many  funds  privately  offered  by 
registered  CPOs.  For  example,  in  seed  money 
situations  where  an  affiliate  of  the  CPO 
wishes  to  demonstrate  to  potential  clients 
that  the  affiliate  is  committing  its  own  capital 
to  a  particular  strategy,  its  percentage  share 
could  well  exceed  25%.  It  is  also  common  for 
the  initial  offering  of  a  pool  to  close  and  for 
the  pool  to  begin  trading  after  one  or  two 
large  investments  have  been  made.  Such 
situations  would  run  afoul  of  both  criteria. 

As  the  Commission  noted  in  the 
notice  of  proposed  rulemaking,  its 
primary  concern  in  proposing  this 
change  to  the  general  exemption  for 
limited  partners  was  to  address  certain 
patterns  of  pool  formation  and  trading 
that  it  had  observed  in  connection  with 
conmiodity  pools  the  operators  of  which 
are  exempt  from  CPO  registration  under 
Commission  rule  4.13.  Such  trading 
patterns  were  not  evidenced  where  the 
CPO  was  registered  with  the 
CcMHmission  cm-  where  greater  than  a 
25%  ownership  interest  was  the  result 
of  a  seed  money  or  st^  up  investment. 
Accordingly,  the  conunission  is 
modifying  the  final  rule  to  apply  only  to 
limited  partners  participatiHg  ia  a  pool 
the  operator  of  wUch  is  exen^it  from 
registration  under  rule  4.13.  The 
Commission  is  retaining  the  nimieric 
criteria,  so  the  aggregation  requirement 
wiU  apply  only  to  limited  partners 
having  a  25%  or  greater  ownership 
interest  in  commodity  pools  operated  by 
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such  an  exempt  commodity  pool 
operator.  Moreover,  as  explained  above, 
the  Commission  also  is  amending  rule 
150.1(d)  to  include  such  limited 
partners  as  entities  eligible  for  rule 
150.3  relief  under  the  exemption  from 
speculative  position  limit  levels  for 
nonspot  trading  months.  The 
Commission  believes  that  as  modified 
the  rule  will  address  its  regulatory 
concern  vdthout  luiduly  impacting 
legitimate  market  activity  or  otherwise 
burdening  financial  flexibility  or 
innovation. 

Commenters  also  objected  to  the 
Commission's  proposed  rule  revising 
the  limited  partnership  exemption  to 
make  explicit  the  Commission's 
understanding  that  the  current  rule 
treats  the  principals  or  affiliates  of  a 
commodity  pool  operator  the  same  as 
the  pool  operator  itself  for  aggregation 
purposes.  Under  current  rules,  a  pool 
operator's  having  a  greater  than  10% 
financial  interest  in  a  pool  requires  the 
aggregation  of  the  pool's  positions  with 
those  of  the  pool  operator.  The 
Commission  proposed  a  rule 
amendment  to  clarify  that  the  principals 
or  affiliates  of  a  commodity  pool 
operator  which  invest  in  the  operator's 
pool  as  limited  partners  have  a  financial 
interest  which  requires  them  to 
aggregate  their  positions  if  their 
ownership  interest  in  the  pool  is  ten 
percent  or  greater. 

The  commenters  suggested  that  the 
ability  of  affiliates  or  principals  of  a 
commodity  pool  operator  to  invest  in  its 
commodity  pools  is  important  to  the 
formation  of  new  pools.  They 
maintained  that  such  investment  in  the 
pools  is  often  integral  to  their  efforts  to 
attract  outside  investors.  They  further 
maintained  that  the  requirement  that 
principals  or  affiliates  aggregate  the 
pool's  position,  even  if  only  during  the 
spot  month,  will  include  such 
investment.  One  commenter  stated  that: 

(i)t  is  more  often  the  case  that  the  affiliates 
of  a  commodity  pool  operator  or  commodity 
trading  advisor  will  maintain  a  beneficial 
interest  in  the  pool.  Frequently,  this  structure 
is  essential  to  initially  form  and  capitalize 
the  entity  or  to  align  the  operator's  interest 
with  those  of  its  investors,  which  is 
frequently  not  only  beneficial  to,  but  is 
demanded  by,  the  entity's  investors.  In  many 
cases,  the  commodity  pool  operator  is 
insufficiently  funded  to  maintain  such  an 
interest  and,  accordingly,  affiliates  meet  the 
funding  requirement. 

The  commenters  further  suggested 
that  as  a  practical  matter  aggregating 
such  partnership  positions  is 
exceedingly  difficult.  The  commenters 
suggested  that  commodity  pool 
operators  or  commodity  trading  advisors 
that  are  independent  traders  would  not 


share  information  with  limited  partners 
on  individual  pool  positions,  viewing 
such  information  as  proprietary.  In  their 
view,  therefore,  it  would  be  difficult,  if 
not  impossible,  for  limited  partners  to 
obtain  the  information  necessary  to 
aggregate  positions.  GS  noted  that: 

Because  limited  partners  or  shareholders  of 
a  pool  do  not  ordinarily  receive  position 
information  on  a  real  time  basis,  or 
otherwise,  presumably  it  would  be  necessary 
for  the  pool's  CPO  to  provide  that 
information  to  them  on  a  timely  basis. 
However,  CTAs  view  this  information  as 
confidential  and  proprietary,  so  that 
maintaining  the  confidentiality  of  this 
information  is  typically  a  heavily  negotiated 
issue  in  management  agreements  entered  into 
between  pools  and  their  CTAs.  For  this 
reason,  CTAs  fi-equently  prefer  to  trade 
pooled  accounts  rather  [than]  individual 
managed  accounts. 

As  many  of  the  commenters 
recognized,  the  Commission  intended 
by  the  proposed  amendments  to  provide 
relief  from  the  aggregation  requirement 
for  the  pool  operator's  principals  or 
affiliates  imder  the  rule  150.3 
exemption  from  speculative  position 
limits  for  nonspot  trading  months.  The 
Commission  has  observed  that 
commodity  pools  generally  refrain  from 
trading  activity  during  a  contract's  spot 
months.  The  Commission  therefore 
assumed  that,  coupled  with  relief  under 
rule  150.3,  the  aggregation  requirement 
would  not  impose  an  undue  burden  on 
the  entities  involved.  The  comments 
maintained,  however,  that  the  relative 
burden  of  compliance  is  greater  than  the 
Commission  anticipated. 

Accordingly,  the  Commission  is 
modifying  the  requfrement  as  proposed 
that  principals  or  affiliates  of  a 
commodity  pool  operator  with  greater 
than  a  10%  limited  partnership 
ownership  interest  aggregate  their 
positions.  The  final  rule  provides  that 
such  limited  partners  or  shareholders 
need  not  aggregate  their  positions  with 
the  pool's  positions  if  the  limited 
partner  does  not  have  direct  supervisory 
authority  over  the  pool's  trading,  the 
commodity  pool  operator  maintains  and 
enforces  written  procedures  to  preclude 
the  limited  partner  from  having 
knowledge  of,  or  access  to,  information 
concerning  the  pool's  positions  or 
trading  decisions  and  that  the  limited 
partner,  if  a  principal  of  the  pool 
operator,  exercises  only  the  minimum 
degree  of  supervision  of  the  pool's 
trading  consistent  with  a  principal's 
duty  of  supervision.  The  final  rule  also 
provides  that  such  entities  must  provide 
information  to  the  Commission  upon 
special  call  supporting  their  claim  to 
relief  from  aggregation  requirements 
under  this  provision. 


VI.  Other  Matters 

A.  Paperwork  Reduction  Act 

When  publishing  proposed  rules,  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13  (May  13, 1996))  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
coimection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  In 
compliance  with  the  Act,  the 
Commission  solicited  comments  to:  (1) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  Commission  previously 
submitted  these  rules  in  proposed  form 
and  its  associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (0MB).  OMB 
approved  the  collection  of  information 
associated  with  these  rules  on  March  10, 
1999  and  on  July  26.  1996  and  assigned 
OMB  control  numbers  3038-0013  and 
3038-0009,  respectively,  to  these  rules. 
The  burdens  associated  with  these  rules 
are  as  follows: 

Collection  No.  (3038-0013) 

Average  burden  hours  per  re-  6 
sponse. 

Number  of  respondents  12 

Frequency  of  response On  occasion. 

Collection  No.  3038-0009 

Average  burden  hours  per  re-  4.74 
sponse. 

Number  of  respondents  3709 

Frequency  of  response On  occasion. 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  these  final  rules  should  contact  the 
Desk  Officer,  CFTC,  Office  of 
Management  and  Budget,  Room  10202, 
NEOB.  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
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e  from  the  CFTC  Clearance 
1155  21st  St  NW,  Washington, 
20$81,  (202)  418-5160. 

of  the  OMB-approved 
inforn  ation  collection  package 

i  ited  with  this  rulemaking  may  be 
obtainjed  from  Desk  Officer,  Commodity 
Trading  Commission,  Office  of 
Management  and  Budget,  Room  10202, 
NEOB  Washington,  DC  20503,  (202) 
395-7(40. 

B.  Reg  ilatory  Flexibility  Act 

The  Regiolatory  Flexibility  Act  (RFA), 
5  U.S.I  1  601  et  seq.,  requires  that 
agenci  js  consider  the  impact  of  those 
rules  on  small  businesses.  The 
Comm  ssion  has  previously  determined 
that  laj  •ge  traders  are  not  small  entities 
for  pui  poses  of  the  RFA.^^  The 
Conun  ssion  believes  that  the  rule 
amencanents  to  raise  Federal 
speculative  position  limits  will  only 
impacti  large  traders.  In  addition,  the 
Commission  is  of  the  opinion  that  the 
amendments  to  Commission  rule  150.3, 
imder  which  certain  eligible  entities 
will  bej  exempted  from  speculative 
limits  jexcept  in  the  spot-month),  will 
apply  exclusively  to  large  traders,  as 
will  rule  150.4  codifying  its  policies  on 
aggregation.  The  Chairperson,  on  behalf 
of  the  (Commission,  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  the 
action  |aken  herein  will  not  have  a 
signifitjant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  c«  rtification  is  based  on  the  fact 
that  th(  I  rules  will  lift  speculative  limit 
levels,  sxtend  exemptive  relief  from 
specuh  itive  limits  (except  in  the  spot- 
month]  to  certain  eligible  entities  and 
codify  pe  Commission  policies  on 
aggregation,  including  its  rules  on 
aggregajUng  positions  for  speculative 
limit  c(  impliance.  The  rules  permitting 
such  trimsactions  subject  to  the 
specific  d  conditions,  therefore,  remove 
a  burden  for  all  entities,  regardless  of 
size. 

Listof^ubjects 
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47  FI    18618  (April  30.  1982). 


17  CFR  Part  150 

Agricultural  commodities,  Bona  fide 
hedge  positions.  Position  limits.  Spread 
exemptions. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act,  and  in  particular  sections  2(a) 
(1),  2(a)  (2),  4a,  4c,  4f,  4g,  4i.  4n,  5,  5a, 
6b,  6c,  8a,  and  15,  7  U.S.C.  2,  6a,  6c,  6f. 
6g,  6i,  6n,  7,  7a,  12a,  13a,  13a-l,  and  19, 
the  Commission  amends  parts  1,  17, 18, 
and  150  of  chapter  I  of  title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  2a,  4,  4a,  6,  6a, 
6b,  6c,  6d.  6e,  6f.  6g,  6h.  6i,  6j,  6k,  6l,  6m, 
6n,  6o,  6p,  7,  7a,  7b,  8,  9,  12,  12a,  12c,  13a. 
13a-l,  16, 16a,  19,  21,  23,  and  24. 

§  1 .61     [Removed  and  reserved] 

2.  Section  1.61  is  removed  and 
reserved. 

PART  17— REPORTS  BY  FUTURES 
COMMISSION  MERCHANTS, 
MEMBERS  OF  CONTRACT  MARKETS 
AND  FOREIGN  BROKERS 

3.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6a.  6d,  6f,  6g,  6i.  7,  and 
12a. 

4.  Section  17.00  is  amended  by 
revising  paragraph  (b)(1),  introductory 
text,  by  removing  paragraphs  (b)  (2)  and 
(c),  by  redesignating  paragraphs  (b)  (1) 
(i)  and  (b)  (1)  (ii)  as  paragraphs  (b)  (1) 
and  (b)  (2),  respectively,  and  by  adding 
paragraph  (b)(3)  to  read  as  follows: 

§  17.00    Information  to  be  furnished  by 
futures  commission  merchants,  clearing 
members  and  foreign  brokers. 

***** 

(b)  Interest  in  or  control  of  several 
accounts.  Except  as  otherwise 
instructed  by  the  Commission  or  its 
designee  and  as  specifically  provided  in 
§  150.4  of  this  chapter,  if  any  person 
holds  or  has  a  financial  interest  in  or 
controls  more  than  one  account,  all  such 
accounts  shall  be  considered  by  the 
futures  commission  merchant,  clearing 
member  or  foreign  broker  as  a  single 
account  for  the  purpose  of  determining 
special  account  status  and  for  reporting 
purposes.  For  purposes  of  this  section, 
the  following  shall  apply: 
***** 

(3)  Account  ownership.  Multiple 
accounts  owned  by  a  trader  shall  be 
considered  a  single  account  as  provided 


under  §§  150.4(b),  (c)  and  (d)  of  this 
chapter. 

PART  18— REPORTS  BY  TRADERS 

5.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  4,  6a,  6c,  6f,  6g,  6i, 

6k,  6m,  6n,  12a,  and  19;  5  U.S.C.  552  and 
552(b)  unless  otherwise  noted. 

6.  Section  18.01  is  revised  to  read  as 
follows: 

§  18.01    Interest  in  or  control  of  several 
accounts. 

If  any  trader  holds,  has  a  financial 
interest  in  or  controls  positions  in  more 
than  one  account,  whether  carried  with 
the  same  or  with  different  futures 
commission  merchants  or  foreign 
brokers,  all  such  positions  and  accounts 
shall  be  considered  as  a  single  accoimt 
for  the  purpose  of  determing  whether 
such  trader  has  a  reportable  position 
and,  unless  instructed  otherwise  in  the 
special  call  to  report  under  §  18.00  of 
this  part,  for  the  piupose  of  reporting. 

PART  150— LIMITS  ON  POSITIONS 

7.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6a,  6c  and  12a(5). 

8.  In  §  150.1  the  introductory  text  of 
paragraph  (d),  and  paragraph  (d)(2). 
(e)(2)  and  (e)(5)  are  revised  to  read  as 
follows: 

§150.1    Definitions. 

***** 

(d)  Eligible  entity  means — 
A  commodity  pool  operator,  the 
operator  of  a  trading  vehicle  which  is 
excluded  or  who  itself  has  qualified  for 
exclusion  from  the  definition  of  the 
term  "pool"  or  commodity  pool 
operator,"  respectively,  under  §4.5  of 
this  chapter;  the  limited  partner  or 
shareholder  in  a  commodity  pool  the 
operator  of  which  is  exempt  from 
registration  under  §  4.13  of  this  chapter; 
a  commodity  trading  advisor;  a  bank  or 
trust  company;  a  savings  association;  an 
insurance  company;  or  the  separately 
organized  affiliates  of  any  of  the  above 
entities: 

(1)  *   *   * 

(2)  Which  maintains: 

(i)  Only  such  minimum  control  over 
the  independent  account  controller  as  is 
consistent  with  its  fiduciary 
responsibilities  and  necessary  to  fulfill 
its  duty  to  supervise  diligently  the 
trading  done  on  its  behalf;  or 

(ii)  If  a  limited  partner  or  shareholder 
of  a  commodity  pool  the  operator  of 
which  is  exempt  from  registration  under 
§4.13  of  this  chapter,  only  such  limited 
control  as  is  consistent  with  its  status. 
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(e)  Independent  account  controller 
means  a  person — 

***** 

(2)  Over  whose  trading  the  eligible 
entity  maintains  only  such  minimmn 
control  as  is  consistent  with  its 
fiduciary  responsibilities  to  fulfill  its 
duty  to  supervise  diligently  the  trading 
done  on  its  behalf  or  as  is  consistent 
with  such  other  legal  rights  or 


obligations  which  may  be  incumbent 
upon  the  eligible  entity  to  fulfill; 

***** 

(5)  Who  is  registered  as  a  futures 
commission  merchant,  an  introducing 
broker,  a  commodity  trading  advisor,  an 
associated  person  or  any  such  registrant, 
or  is  a  general  partner  of  a  commodity 
pool  the  operator  of  which  is  exempt 
from  registration  under  §  4.13  of  this 
chapter. 


9.  Section  150.2  is  revised  to  read  as 
follows: 

§150.2    Position  limits. 

No  person  may  hold  or  control 
positions,  separately  or  in  combination, 
net  long  or  net  short,  for  the  purchase 
or  sale  of  a  commodity  for  future 
delivery  or,  on  a  futiu«s-equivalent 
basis,  options  thereon,  in  excess  of  the 
following: 


Speculative  Position  Limits 

[By  contract] 


Contract 

Limits  by  number  of  contracts 

Spot  month 

Single 
month 

All  months 

Chicago  Board  of  Trade 

Com  

600 
600 
600 
600 
540 
720 

5,500 
1,000 
3,500 
3,000 
3,000 
3,000 

9,000 

Oats  

1,500 

Soybeans  

5,500 

Wheat ; 

4,000 

Soybean  Oil  

4,000 

Soyt)ean  Meal 

4,000 

MidAmerica  Commodity  Exchange 

Com  

3,000 
2,000 
3,000 
3,000 
800 

6,000 
2,000 
6,000 
6,000 
800 

6,000 

Oats  

2,000 

Soybeans  

6,000 

Wheat 

6,000 

Soybean  Meai 

800 

Minneapolis  Grain  Exchange 

Hard  Red  Sorina  Wheat      

600 
600 

3.000 
1.200 

4,000 

White  Wheat                        

1,200 

New  Yoric  Cotton  Exchange 

Cotton  No  2  

300 

2,500 

3,500 

Kansas  City  Board  of  Trade 

Hard  Winter  Wheat                         

600 

3,000 

4,000 

10.  Section  150.4  is  revised  to  read  as      ownership  interest  of  limited  partners, 
follows:                                                             shareholders,  members  of  a  limited 

gre 
liir 

ater  in  an  ace 
lited  partner. 

;ount  or  posil 
shareho  der 

tions  as  a 
or  other 

§.150.4    Aggregation  of  positions. 

(a)  Positions  to  be  aggregated.  The 
position  limits  set  forth  in  §  510.2  of  this 
part  shall  apply  to  all  positions  in 
accoxmts  for  which  any  person  by  power 
of  attorney  or  otherwise  directly  or 
indirectly  holds  positions  or  controls 
trading  or  to  positions  held  by  two  or 
more  persons  acting  pursuant  to  an 
expressed  or  implied  agreement  or 
understanding  the  same  as  if  the 
positions  were  held  by,  or  the  trading  of 
the  position  were  done  by,  a  single 
individual. 

(b)  Ownership  of  accounts.  For  the 
purpose  of  applying  the  position  limits 
set  forth  in  §  510.2,  except  for  the 


liability  company,  beneficiaries  of  a 
trust  or  similar  type  of  pool  participant 
in  a  commodity  pool  subject  to  the 
provisos  set  forth  in  paragraph  (c)  of  this 
section,  any  trader  holding  positions  in 
more  than  one  account,  or  holding 
accoimts  or  positions  in  which  the 
trader  by  power  of  attorney  or  otherwise 
directly  or  indirectly  has  a  10%  or 
greater  ownership  or  equity  interest, 
must  aggregate  all  such  accoimts  or 
positions. 

(c)  Ownership  by  limited  partners, 
shareholders  or  other  pool  participants. 
For  the  pvupose  of  applying  the  position 
limits  set  forth  in  §  150.2: 

(1)  A  commodity  pool  operator  having 
ownership  or  equity  interest  of  10%  or 


similar  type  of  pool  participant  must 
aggregate  those  accoimts  or  positions 
with  all  other  accounts  or  positions 
owned  or  controlled  by  the  commodity 
pool  operator; 

(2)  A  trader  that  is  a  limited  partner, 
shareholder  or  other  similar  type  of  pool 
participant  with  an  ownership  or  equity 
interest  of  10%  or  greater  in  a  pooled 
account  or  positions  who  is  also  a 
principal  or  affiliate  of  the  operator  of 
the  pooled  account  must  aggregate  the 
pooled  account  or  positions  with  all 
other  accounts  or  positions  owned  or 
controlled  by  that  trader,  provided, 
however,  that  the  trader  need  not 
aggregate  such  pooled  positions  or 
accounts  if: 
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(i)  Ihe  pool  operator  has,  and 
enfort  es,  written  procedures  to  preclude 
the  trader  from  having  knowledge  of, 
gaininjg  access  to,  or  receiving  data 
about  the  trading  or  positions  of  the 
pool; 

(ii)  ■  "he  trader  does  not  have  direct, 
day-to-day  supervisory  authority  or 
control  over  the  pool's  trading 
decisions;  and 

(iii)  The  trader,  if  a  principal  of  the 
conun  adity  pool  operator,  maintains 
only  s  ich  minimum  control  over  the 
conun  jdity  pool  operator  as  is 
consis  :ent  with  its  responsibilities  as  a 
princi  )al  and  necessary  to  fulfill  its 
duty  t(  I  supervise  the  trading  activities 
of  the  commodity  pool; 

(3)  I  ach  limited  partner,  shareholder, 
or  oth(  (r  similar  type  of  pool  participant 
having  an  ownership  or  equity  interest 
of  25°/<  or  greater  in  a  commodity  pool 
the  op  srator  of  which  is  exempt  from 
registrition  under  §4.13  of  this  chapter 
must  a  ggregate  the  pooled  account  or 
positic  ns  with  all  other  accounts  or 
positic  ns  owned  or  controlled  by  that 
trader. 

(d)  Trading  control  by  futures 
commission  merchants.  The  position 
limits  set  forth  in  §  150.2  of  this  part 
shall  he  construed  to  apply  to  all 
positions  held  by  a  futiu-es  commission 
merchant  or  its  separately  organized 
affiliates  in  a  discretionary  account,  or 
in  an  account- which  is  part  of,  or 
partici  aates  in,  or  receives  trading 
advice  from  a  customer  trading  program 
of  a  ful  ures  commission  merchant  or 
any  of  the  officers,  partners,  or 
emplo;  rees  of  such  futiuBS  commission 
merchint  or  its  separately  organized 
affiliates,  unless: 

{1)  A  trader  other  than  the  futures 
commi  ssion  merchant  or  the  afffilate 
directs  trading  in  such  an  account; 

(2)  T  le  futures  commission  merchant 
or  the  iiffiliate  maintains  only  such 
minim  ira  control  over  the  trading  in 
such  ail  account  as  is  necessary  to  fulfill 
its  dut; '  to  supervise  diligently  trading 
in  the  i  iccount;  and 

(3)  Eich  trading  decision  of  the 
discret  onary  account  or  the  customer 
trading  program  is  determined 
indepe  ndently  of  all  trading  decisions 
in  othe  r  accounts  which  the  futures 
commi  ssion  merchant  or  the  affiliate 
holds,  las  a  financial  interest  of  10%  or 
more  in,  or  controls. 

(e)  C  jy//or  information.  Upon  call  by 
the  Coi  amission,  the  Director  of  the 
Division  of  Economic  Analysis  or  the 
Director's  delegatee,  any  person 
claimii  g  an  exemption  under 

paragre  phs  (c)  or  (d)  of  this  section  must 
providi !  to  the  Commission  such 
inform;  ition  as  specified  in  the  call 
relatin] ,  to  the  positions  owned  or 


controlled  by  that  person,  trading  done 
pursuant  to  the  claimed  exemption,  or 
the  relevant  business  relationships 
supporting  a  claim  of  exemption. 

11.  New  §  150.5  is  added  to  read  as 
follows: 


§150.5 
limits. 


Exchange-s«t  speculative  position 


(a)  Exchange  limits.  Each  contract 
market  as  a  condition  of  designation 
under  part  5,  appendix  A,  of  this 
chapter  shall  be  bylaw,  rule,  regulation, 
or  resolution  limit  the  maximuim 
number  of  contracts  a  person  may  hold 
or  control,  separately  or  in  combination, 
net  long  or  net  short,  for  the  purchase 
or  sale  of  a  commodity  for  futmre 
delivery  or,  on  a  futiu-es-equivalent 
basis,  options  thereon.  This  section 
shall  not  apply  to  a  contract  market  for 
which  position  limits  are  set  forth  in 

§  150.2  of  this  part  or  for  a  futures  or 
option  contract  market  on  a  major 
foreign  currency,  for  which  there  is  no 
legal  impediment  to  delivery  and  for 
which  there  exists  a  highly  liquid  cash 
market.  Nothing  in  this  section  shall  be 
construed  to  prohibit  a  contract  market 
from  fixing  different  and  separate 
position  limits  for  different  types  of 
futures  contracts  based  on  the  same 
commodity,  or  from  fixing  different 
position  limits  for  different  futiu-es  or 
for  different  delivery  months,  or  from 
exempting  positions  which  are  normally 
known  in  the  trade  as  "spreads, 
straddles,  or  arbitrage,"  of  from  fixing 
limits  which  apply  to  such  positions 
which  are  different  from  limits  fixed  for 
other  positions. 

(b)  Levels  at  designation.  At  the  time 
of  its  initial  designation,  a  contract 
market  must  provide  for  speculative 
position  limit  levels  as  follows: 

(1)  For  physical  delivery  contracts, 
the  spot  month  limit  level  must  be  no 
greater  than  one-quarter  of  the  estimated 
spot  month  deliverable  supply, 
calculated  separately  for  each  month  to 
be  listed,  and  for  cash  settled  contracts, 
the  spot  month  limit  level  must  be  no 
greater  than  necessary  to  minimize  the 
potential  for  manipulation  or  distortion 
of  the  contract's  or  the  underlying 
commodity's  price; 

(2)  Individual  nonspot  or  all-months- 
combined  levels  must  be  no  greater  than 
1 ,000  contracts  for  tangible  commodities 
other  than  energy  products; 

(3)  Individual  nonspot  or  all-months- 
combined  levels  must  be  no  greater  than 
5,000  contracts  for  energy  products  and 
nontangible  conunodities,  including 
contracts  on  financial  products. 

(c)  Adjustments  to  levels.  Contract 
markets  may  adjust  their  speculative 
limit  levels  as  follows: 


(1)  For  physical  delivery  contracts, 
the  spot  month  limit  level  must  be  no 
greater  than  one-quarter  of  the  estimated 
spot  month  deliverable  supply, 
calculated  separately  for  each  month  to 
be  listed,  and  for  cash  settled  contracts, 
the  spot  month  limit  level  must  be  no 
greater  than  necessary  to  minimize  the 
potential  for  manipulation  or  distortion 
of  the  contract's  or  the  underlying 
commodity's  price;  and 

(2)  Individual  nonspot  or  all-months- 
combined  levels  must  be  no  greater  than 
10%  of  the  average  combined  futm-es 
and  delta-adjusted  option  month-end 
open  interest  for  the  most  recent 
calendar  year  up  to  25,000  contracts 
with  a  margined  increase  of  2.5% 
thereafter  or  be  based  on  position  sizes 
customarily  held  by  speculative  traders 
on  the  contract  market,  which  shall  not 
be  extraordinarily  large  relative  to  total 
open  positions  in  the  contract,  the 
breadth  and  liquidity  of  the  cash  market 
underlying  each  delivery  month  and  the 
opportunity  for  arbitrage  between  the 
futures  market  and  the  cash  market  in 
the  commodity  imderlying  the  futiu^s 
contract. 

(d)  Hedge  exemption.  (1)  No  exchange 
bylaw,  rule,  regulation,  or  resolution 
adopted  piusuant  to  this  section  shall 
apply  to  bona  fide  hedging  positions  as 
defined  by  a  contract  market  in 
accordance  with  §  1.3(z)(l)  of  this 
chapter.  Provided,  however,  that  the 
contract  market  may  limit  bona  fide 
hedging  positions  or  any  other  positions 
which  have  been  exempted  pursuant  to 
paragraph  (e)  of  this  section  which  it 
determines  are  not  in  accord  with  sound 
commercial  practices  or  exceed  an 
amount  which  may  be  established  and 
liquidated  in  an  orderly  fashion. 

(2)  Traders  must  apply  to  the  contract 
market  for  exemption  from  its 
speculative  position  limit  rules.  In 
considering  whether  to  grant  such  an 
application  for  exemption,  contract 
markets  must  take  into  accoimt  the 
factors  contained  in  paragraph  (d)(1)  of 
this  section. 

(e)  Trader  accountability  exemption. 
Twelve  months  after  a  contract  market's 
initial  listing  for  trading  or  at  any  time 
thereafter,  contract  markets  may  submit 
for  Commission  approval  under  section 
5a(a](12)  of  the  Act  and  §  1.41(b)  of  this 
chapter  a  bylaw,  rule,  regulation,  or 
resolution,  substituting  for  the  position 
limits  required  under  paragraphs  (a),  (b) 
and  (c)  of  this  section  an  exchange  rule 
requiring  traders  to  be  accountable  for 
large  positions  as  follows: 

(1)  For  futiu-es  and  option  contracts 
on  a  financial  instrument  or  product 
having  an  average  open  interest  of 
50,000  contracts  and  an  average  daily 
trading  volume  of  100,000  contracts  and 
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a  very  highly  liquid  cash  market,  an 
exchange  bylaw,  regulation  or 
resolution  requiring  traders  to  provide 
information  about  their  position  upon 
reauest  by  the  exchange; 

(2)  For  futures  and  option  contracts 
on  a  financial  instrument  or  product  or 
on  an  intangible  commodity  having  an 
average  moth-end  open  interest  of 
50,000  and  an  average  daily  voliune  of 
25,000  contracts  and  a  highly  liquid 
cash  market,  an  exchange  bylaw, 
regulation  or  resolution  requiring 
traders  to  provide  information  about 
their  position  upon  request  by  the 
exchange  and  to  consent  to  halt 
increasing  further  a  trader's  positions  if 
so  ordered  by  the  exchange; 

(3)  For  futures  and  option  contracts 
on  a  tangible  commodity,  including  but 
not  limited  to  metals,  energy  products, 
or  international  soft  agricultural 
products,  having  an  average  month-end 
open  interest  of  50,000  contracts  and  an 
average  daily  voliune  of  5,000  contracts 
and  a  liquid  cash  market,  an  exchange 
bylaw,  regulation  or  resolution  requiring 
traders  to  provide  information  about 
their  position  upon  request  by  the 
exchange  and  to  consent  to  halt 
increasing  further  a  trader's  positions  if 
so  ordered  by  the  exchange,  provided, 
however,  such  contract  markets  are  not 
exempt  from  the  requirement  of 
paragraphs  (b)  or  (c)  that  they  adopt  an 
exchange  bylaw,  regulation  or 
resolution  setting  a  spot  month 
speculative  position  limit  with  a  level 
no  grater  than  one  quarter  of  the 
estimated  spot  month  deliverable 
supply; 

{4)  For  purposes  of  this  paragraph, 
trading  volume  and  open  interest  shall 
be  calculated  by  combining  the  month- 
end  futures  and  its  related  option 
contract,  on  a  delta-adjusted  basis,  for 
all  months  listed  during  the  most  recent 
calendar  year. 

(f)  Other  exemptions.  Exchange 
speculative  position  limits  adopted 
pvusuant  to  this  section  shall  not  apply 
to  any  position  acquired  in  good  faith 
prior  to  the  effective  date  of  any  bylaw, 
rule,  regulation,  or  resolution  which 
specifies  such  limit  or  to  a  person  that 
is  registered  as  a  futures  commission 
merchant  or  as  a  floor  broker  vmder 
authority  of  the  Act  except  to  the  extent 
that  transactions  made  by  such  person 
are  made  on  behalf  of  or  for  the  account 
or  benefit  of  such  person.  In  addition  to 
the  express  exemptions  specified  in  this 
section,  a  contract  market  may  propose 
such  other  exemptions  from  the 
requirements  of  this  section  consistent 
with  the  purposes  of  this  section  and 
shall  submit  such  rules  Commission 
review  under  section  5a(l)(12)  of  the 
Act  and  §  1.41(b)  of  this  chapter. 


(g)  Aggregation.  In  determining 
whether  any  person  has  exceeded  the 
limits  established  under  this  section,  all 
positions  in  accounts  for  which  such 
person  by  power  of  attorney  or 
otherwise  directly  or  indirectly  controls 
trading  shall  be  included  with  the 
positions  held  by  such  person;  such 
limits  upon  positions  shall  apply  to 
positions  held  by  two  or  more  person 
acting  pursuant  to  an  express  or  implied 
agreement  or  understanding,  the  same 
as  if  the  positions  were  held  by  a  single 
person. 

Issued  by  the  Commission  this  27th  day  of 
April,  1999,  in  Washington,  DC. 
Jean  A.  Webb, 

Secretary-  of  the  Commission. 
|FR  Doc.  99-11066  Filed  5-4-99;  8:45  am] 

BILLING  CODE  6351-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

Standards  of  Performance  for  New 
Stationary  Sources 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  part  60,  revised  fcs  of  July 
1,  1998,  §  60.41c  is  corrected  by  adding 
the  following  definitions: 

§  60.41c    Definitions. 

***** 

Coal  means  all  solid  fuels  classified  as 
anthracite,  bituminous,  subbituminous, 
or  lignite  by  the  American  Society  for 
Testing  and  Materials  in  ASTM  D388- 
77,  "Standard  Specification  for 
Classification  of  Coals  by  Rank" 
(incorporated  by  reference — see  §  60.17); 
coal  refuse;  and  petroleum  coke. 
Synthetic  fuels  derived  from  coal  for  the 
piurpose  of  creating  useful  heat, 
including  but  not  limited  to  solvent- 
refined  coal,  gasified  coal,  coal-oil 
mixtures,  and  coal-water  mixtures,  are 
included  in  this  definition  for  the 
purposes  of  this  subpart. 

Coal  refuse  means  any  by-product  of 
coal  mining  or  coal  cleaning  operations 
with  an  ash  content  greater  than  50 
percent  (by  weight)  and  a  heating  value 
less  than  13,900  kilojoules  per  kilogram 
(kj/kg)  (6,000  Btu  per  pound  (Btu/lb)  on 
a  dry  basis. 

Cogeneration  steam  generating  unit 
means  a  steam  generating  unit  that 
simultaneously  produces  both  electrical 
(or  mechanical)  and  thermeil  energy 
from  the  same  primary  energy  source. 

Combined  cycle  system  means  a 
system  in  which  a  separate  source  (such 
as  a  stationary  gas  turbine,  internal 


combustion  engine,  or  kiln)  provides 
exhaust  gas  to  a  steam  generating  unit. 

***** 

|FR  Doc.  99-55518  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  1S06-01-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Docket  No.  971029257-9101-02;  I.D. 
101 097  A] 

RIN  0648-AG56 

Designated  Critical  Habitat;  Central 
California  Coast  and  Southern  Oregon/ 
Northern  California  Coasts  Coho 
Salmon 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Final  rule  and  correction. 

summary:  NMFS  is  designating  critical 
habitat  for  two  Evolutionarily 
Significant  Units  (ESUs)  of  coho  salmon 
(Oncorhynchus  kisutch)  piu'suant  to  the 
Endangered  Species  Act  of  1973  (ESA). 
Critical  habitat  for  the  Central  California 
*  Coast  ESU  encompasses  accessible 
reaches  of  all  rivers  (including  estuarine 
areas  and  tributaries)  between  Punta 
Gorda  and  the  San  Lorenzo  River 
(inclusive)  in  California,  including  two 
streams  entering  San  Francisco  Bay: 
Arroyo  Corte  Madera  Del  Presidio  and 
Corte  Madera  Creek.  Critical  habitat  for 
the  Southern  Oregon/Northern 
California  Coasts  ESU  encompasses 
accessible  reaches  of  all  rivers 
(including  estuarine  areas  and 
tributaries)  between  the  Mattole  River  in 
California  and  the  Elk  River  in  Oregon, 
inclusive. 

The  areas  described  in  this  final  rule 
represent  the  current  freshwater  and 
estuarine  range  of  the  listed  species.  For 
both  ESUs,  critical  habitat  includes  all 
waterways,  substrate,  and  adjacent 
riparian  zones  below  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years).  After 
considering  public  comments  and 
reviewing  additional  scientific 
information,  NMFS  is  modifying  various 
aspects  of  the  proposed  designation, 
including  a  revised  description  of 
adjacent  riparian  zones  and  the 
exclusion  of  tribal  lands  from  critical 
habitat.  NMFS  has  identified  several 
dams  in  the  range  of  these  ESUs  that 
currently  block  access  to  habitats 
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histoi  ically  occupied  by  coho  salmon. 
Howe  i^er,  NMFS  has  not  designated 
naccessible  areas  as  critical 
ita  t  because  the  downstream  areas 
be  ieved  to  provide  sufficient  habitat 
CO  iserving  the  ESUs.  The  economic 
c  ther)  impacts  resulting  from  this 

habitat  designation  are  expected 
minimal. 


DATESi  This  rule  is  effective  June  4, 
1999.  The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
appro  ,'ed  by  the  Director  of  the  Federal 
Registsr  as  of  June  4,  1999. 
FOR  Fl  RTHER  INFORMATION  CONTACT:  hi 
Orego  1,  contact  Garth  Griffin  (Portland) 
at  (50;  )  231-2005.  or  Frank  Bird 
(Roselurg)  at  (541)  957-3383.  hi 
Califo  nia,  contact  Craig  Wingert  (Long 
Beach  at  (562)  980-4021,  Patrick  Rutten 
(Santa  Rosa)  at  (707)  575-6050,  or  Greg 
Bryanj  (Eureka)  at  (707)  441-3684. 

supplImentary  information: 
Backg  round 
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)ctober31,  1996,  NMFS 
sped  its  determination  to  list 
California  Coast  coho  salmon 
hynchus  kisutch)  as  threatened 
the  ESA  (61  FR  56138).  hi  a 
correction  to  the  final  listing 
(62  FR  1296,  January  9, 
NMFS  defined  the  Central 
Coast  coho  salmon  ESU  to 
all  coho  salmon  naturally 
in  streams  between  Punta 
in  Humboldt  County,  California, 
San  Lorenzo  River  in  Santa  Cruz 
,  California  (inclusive), 
uently,  on  May  6,  1997,  NMFS 
led  its  determination  to  list  the 
Oregon/Northern  California 
coho  salmon  ESU  as  threatened 
he  ESA  (62  FR  24588)  and 
the  ESU  to  include  all  coho 
naturally  reproduced  in  streams 
Cape  Blanco  in  Curry  County, 
and  Punta  Gorda  in  Humboldt 
California, 
on  4(a)(3)(A)  of  the  ESA  requires 
the  maximum  extent  prudent 
de  terminable,  NMFS  designate 
habitat  concurrently  with  a 
erntination  that  a  species  is 

or  threatened.  On  July  25, 
r  IMFS  published  a  Federal 
document  (60  FR  38011) 
i  ng  information  and  data 

the  biological  status  of  West 
o  salmon,  available  salmon 

measures,  and  information 
that  may  qualify  as  critical 
At  the  time  of  final  listing  for 
these  two  ESUs,  critical  habitat 
determinable,  because  there 
enough  information  to  perform 
req  iiired  analyses.  On  November  25, 
I  IMFS  published  a  proposed  rule 
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designating  critical  habitat  for  the  listed 
species  (62  FR  62741).  In  that  proposed 
rule,  NMFS  solicited  public  comments 
and  announced  public  hearings  on  the 
proposed  action.  This  final  rule  takes 
into  consideration  the  new  information 
and  comments  received  in  response  to 
the  proposed  rule. 

Use  of  the  term  "essential  habitat" 
within  this  document  refers  to  critical 
habitat  as  defined  by  the  ESA  and 
should  not  be  confused  with  the 
requirement  to  describe  and  identify 
Essential  Fish  Habitat  (EFH)  pursuant  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq). 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  ESA  as  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  *   *   *  on  which 
are  found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  *   *   * 
upon  a  determination  by  the  Secretary 
of  Commerce  (Secretary)  that  such  areas 
are  essential  for  the  conservation  of  the 
species"  (see  16  U.S.C.  1532(5)(A)).  The 
term  "conservation,"  as  defined  in 
section  3(3)  of  the  ESA,  means  "*   *   * 
to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary"  (see  16  U.S.C. 
1532(3)). 

In  designating  critical  habitat,  NMFS 
considers  the  following  requirements  of 
the  species:  (1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  or  rearing  offspring;  and, 
generally,  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  this  species  (see  50  CFR 
424.12(b)).  In  addition  to  these  factors, 
NMFS  also  focuses  on  the  known 
physical  and  biological  features 
(primary  constituent  elements)  within 
the  designated  area  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection.  These 
essential  features  may  include,  but  are 
not  limited  to,  spawning  sites,  food 
resources,  water  quality  and  quantity, 
and  riparian  vegetation. 


Benefits  of  Critical  Habitat  Designation 

A  designation  of  critical  habitat 
provides  Federal  agencies  with  a  clear 
indication  as  to  when  consultation 
under  section  7  of  the  ESA  is  required, 
particularly  in  cases  where  the  proposed 
action  would  not  result  in  immediate 
mortality,  injury,  or  harm  to  individuals 
of  a  listed  species  (e.g.,  an  action 
occiuring  within  the  critical  habitat  area 
when  a  migratory  species  is  not 
present).  The  critical  habitat 
designation,  in  describing  the  essential 
features  of  the  habitat,  also  helps 
determine  which  activities  conducted 
outside  the  designated  area  are  subject 
to  section  7  (i.e.,  activities  outside 
critical  habitat  that  may  affect  essential 
features  of  the  designated  area). 

A  critical  habitat  designation  will  also 
assist  Federal  agencies  in  planning 
future  actions  because  the  designation 
establishes,  in  advance,  those  habitats 
that  will  be  given  special  consideration 
in  section  7  consultations.  With  a 
designation  of  critical  habitat,  potential 
conflicts  between  Federal  actions  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
an  agency's  planning  process. 

Another  indirect  benefit  of 
designating  critical  habitat  is  that  it 
helps  focus  Federal,  tribal,  state,  and 
private  conservation  and  management 
efforts  in  such  areas.  Management 
efforts  may  address  special 
considerations  needed  in  critical  habitat 
areas — including  conservation 
regulations  that  restrict  both  private  and 
Federal  activities.  The  economic  and 
other  impacts  of  these  actions  would  be 
considered  at  the  time  regulations  are 
proposed  and,  therefore,  are  not 
considered  in  the  critical  habitat 
designation  process.  Other  Federal, 
tribal,  state,  and  local  authorities,  such 
as  zoning  or  wetlands  and  riparian 
lands  protection,  may  also  benefit 
critical  habitat  areas. 

Summary  of  Comments 

Three  public  hearings  were  held  on 
the  proposed  action:  one  in  Gold  Beach, 
Oregon,  on  December  8,  1997,  one  in 
Eureka,  California,  on  December  9, 
1997,  and  one  in  Santa  Rosa,  California, 
on  December  11,  1997.  Forty-two 
individuals  provided  oral  testimony  at 
the  public  hearings.  Approximately 
5,100  vinritten  comments  were  submitted 
in  response  to  the  proposed  rule.  While 
some  commenters  were  in  favor  of  the 
proposed  critical  habitat  designation, 
the  vast  majority  of  the  oral  and  written 
comments  opposed  the  proposed  rule. 
New  information  and  comments 
received  in  response  to  the  proposed 
rule  are  summarized  here. 
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Public  Notification  Process 

Comment  1 :  Some  commenters  felt 
that  the  process  for  proposing  critical 
habitat  was  not  handled  well  (e.g., 
difficulties  with  public  notice  and  time 
to  respond)  and  that  the  proposal  itself 
was  too  ill-defined  to  be  fully  evaluated. 

Response:  NMFS  made  every  attempt 
to  communicate  the  critical  habitat 
proposal  to  the  affected  conununities. 
Three  public  hearings  were  held  in  the 
range  of  each  ESU  in  California  and 
Oregon  and  various  local  newspapers 
were  notified  of  the  proposed  action, 
comment  deadlines,  and  public 
meetings.  In  response  to  numerous 
requests,  NMFS  twice  extended  the 
comment  period  (63  FR  4212,  January 
28,  1998  and  63  FR  23710,  April  30, 
1998)  to  allow  an  additional  5  months 
for  the  public  to  submit  comments. 
Finally,  NMFS  responded  to  several 
requests  for  supplemental  meetings  with 
affected  county  and  local  groups  to 
promote  better  understanding  about  the 
proposal  and  attempt  to  allay 
unwarranted  fears  resulting  from 
misleading  information  being  widely 
promulgated  throughout  northern 
California  and  southern  Oregon.  Such 
misinformation  created  an  unnecessary 
rift  between  local  citizens  and  fisheries 
managers.  This  is  particularly 
troublesome  because  most  involved 
generally  have  the  same  common  goal: 
restoring  threatened  salmon  to  the  point 
where  they  can  once  again  be  a  prized 
and  sustainable  resource  in  the  region. 
Any  and  all  parties  are  encoiuaged  to 
contact  NMFS  if  they  have  questions  or 
need  additional  information  regarding 
this  final  rule  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Economic  Considerations 

Comment  2:  Numerous  commenters 
believed  that  NMFS  improperly 
minimized  the  proposal's  economic 
impacts  by  separating  the  designation  of 
critical  habitat  from  the  listing  process 
(i.e.,  by  considering  only  the 
incremental  economic  effects  of 
designating  critical  habitat  beyond  the 
effects  associated  with  listing  tlie 
species).  These  commenters  are 
concerned  that  by  separating  the  costs 
associated  with  the  various 
administrative  actions  (e.g.,  listing, 
critical  habitat  designation,  section  7 
consultations),  NMFS  underestimated 
the  real  economic  consequences  of 
protecting  listed  coho  salmon.  Some 
commenters  countered  that  any 
economic  costs  would  be  offset  once  the 
coho  fisheries  were  restored.  Many 
commenters  objected  to  NMFS' 
interpretation  that  the  impact  of  critical 
habitat  designation  is  subsumed  by  the 


costs  associated  with  protections  imder 
section  7  of  the  ESA. 

Response:  NMFS  disagrees  with  the 
assertion  that  it  has  improperly 
minimized  the  economic  impacts  by 
separating  the  designation  of  critical 
habitat  from  the  listing  process.  Rather, 
the  ESA  is  luiambiguous  in  how  it 
addresses  economic  impacts;  it 
prohibits  the  consideration  of  economic 
impacts  in  the  listing  process,  but 
requires  analysis  of  economic  impacts 
when  designating  critical  habitat.  Our 
reading  of  these  separate  requirements 
for  each  determination  leads  us  to  an 
incremental  analysis  in  which  only  the 
economic  impacts  resulting  from  the 
designation  of  the  critical  habitat  are 
considered. 

Since  NMFS  is  designating  the 
current  range  of  the  listed  species  as 
critical  habitat,  this  designation  will  not 
impose  any  additional  requirements  or 
economic  effects  beyond  those  which 
already  accrue  from  section  7  of  the 
ESA,  which  is  triggered  by  the  species' 
listing.  Section  7  requires  Federal 
agencies  to  ensure  that  any  action  they 
carry  out,  authorize,  or  fund  is  not  likely 
to  jeopardize  the  continued  existence  of 
anv  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  determined  to  be  critical.  The 
consultation  requirements  of  section  7 
are  nondiscretionary  and  are  effective  at 
the  time  of  species'  listing.  Therefore, 
Federal  agencies  must  consult  with 
NMFS  and  ensure  their  actions  do  not 
jeopardize  a  listed  species,  regardless  of 
whether  critical  habitat  is  designated. 

Most  of  the  effect  on  non-Federal 
interests  will  result  from  the  protective 
regulations  of  4(d)  of  the  ESA  and  the 
no-jeopardy  requirement  of  section  7  of 
the  ESA,  both  of  which  are  a  function 
of  listing  a  species,  not  designating  its 
critical  habitat.  Whether  critical  habitat 
is  designated,  non-Federal  interests 
must  conduct  their  actions  in  a  manner 
consistent  with  the  requirements  of  the 
ESA.  When  a  species  is  listed,  non- 
Federal  interests  must  comply  with  the 
prohibitions  on  takings  found  in  section 
9  of  the  ESA  and  associated  regulations. 
If  the  activity  is  funded,  permitted,  or 
authorized  by  a  Federal  agency,  that 
agency  must  comply  with  the  non- 
jeopardy  mandate  of  section  7  of  the 
ESA,  which  also  results  from  listing  a 
species,  not  from  designating  its  critical 
habitat.  Once  critical  habitat  is 
designated,  the  agency  must  avoid 
actions  that  destroy  or  adversely  modify 
that  critical  habitat.  However,  pursuant 
to  NMFS'  ESA  implementing 
regulations,  any  action  that  destroys  or 
adversely  modifies  critical  habitat  is 
also  likely  to  jeopardize  the  continued 
existence  of  the  species  (See  the 


definitions  in  50  CFR  402.02). 
Therefore,  NMFS  does  not  anticipate 
that  the  designation  will  result  in 
significant  additional  requirements  for 
non-Federal  interf^'s 

Notwithstanding  its  luck  of  economic 
impact,  the  designation  of  critical 
habitat  remains  important  because  it 
identifies  habitat  that  is  essential  for  the 
continued  existence  of  a  species  and, 
therefore,  indicates  habitat  that  may 
require  special  management  attention. 
This  facilitates  and  enhances  Federal 
agencies'  ability  to  comply  with  section 
7  of  the  ESA  by  ensuring  that  they  are 
aware  of  it  when  their  activities  may 
affect  listed  species  and  habitats 
essential  to  support  them.  In  addition  to 
aiding  Federal  agencies  in  determining 
when  consultations  are  required 
pursuant  to  section  7(a)(2)  of  the  ESA, 
critical  habitat  can  aid  an  agency  in 
fulfilling  its  broader  obligation  under 
section  7(a)(1)  to  use  its  authority  to 
carry  out  programs  for  the  conservation 
of  listed  species. 

Comment  3:  A  number  of  commenters 
were  under  the  impression  that  critical 
habitat  is  equivalent  to  a  "set-aside"  or 
an  easement  and  that  by  its  nature  was 
tantamount  to  an  illegal  and 
unconstitutional  "taking"  of  private 
property.  Some  commenters  felt  that 
designating  critical  habitat  abrogated 
Executive  Order  12630  and  the  June  30, 
1988,  Attorney  General's  "Guidelines 
for  Evaluation  and  Risk  Avoidance  of 
Unanticipated  Takings."  Many  of  these 
commenters  provided  estimates  and 
analyses  describing  specific  costs  they 
believed  they  would  incur  as  a  result  of 
the  proposed  critical  habitat 
designation.  These  commenters 
suggested  that  they  should  be 
monetarily  reimbursed  for  any  financial 
hardship  resulting  from  a  designation  of 
critical  habitat. 

Response:  A  critical  habitat 
designation  does  not  imply  that  private 
land  would  be  confiscated  or  taken 
without  just  compensation.  A  critical 
habitat  designation  affects  private  land 
only  when  a  Federal  action  is  involved. 
In  the  overwhelming  majority  of  cases, 
private  landowners  are  not  precluded 
from  using  their  land  as  a  result  of  the 
critical  habitat  designation.  In  a  separate 
rulemaking,  NMFS  has  adopted  a 
regulation  that  prohibits  the  take  of 
listed  coho,  which  includes  take  by 
actions  that  destroy  habitat  (62  FR 
38479).  This  regulation  may  have  some 
impact  on  land  uses  that  can  be  shown 
to  have  harmed  salmon  (for  example, 
placing  barriers  to  salmon  migration  in 
a  stream).  But  this  regulation  should  not 
be  confused  with  the  designation  of 
critical  habitat.  In  the  course  of  deciding 
to  make  this  final  designation,  the 
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Depar  ment  of  Commerce  has  complied 

with  I  xecutive  Order  12630, 

Cover  iment  Actions  and  Interference 

with  C  bnstitutionally  Protected  Property 

Rights, 

Comp  iance  With  National 
Envin  inmental  Policy  Act  (NEPA) 

Con  ment  4:  Some  commenters 
believ  id  that  NMFS  should  prepare  an 
enviro  nmental  impact  statement 
pursuiint  to  NEPA  on  the  critical  habitat 
design  ation  because  designation  is  a 
major  'ederal  action  and  will  have  a 
signifi  :ant  impact  on  the  environment. 

Resi  onse:  Under  section  4(b)(2)  of  the 
ESA,  t  le  Secretary  is  required  to 
design  ite  critical  habitat  on  the  basis  of 
the  be!  t  scientific  data  available  after 
taking  into  account  the  "*  *  *  relevant 
impac  s  of  specifying  any  particular  area 
as  critical  habitat".  In  past  critical 
habital  designations,  NMFS  has 
perforitied  analysis  of  the  kind 
reques  ed  here:  Environmental  analysis 
under  nJEPA.  In  all  such  cases  NMFS 
has  de  ermined  that  mere  designation  of 
critical  habitat  has  no  adverse 
environmental  impacts.  In  the  time 
since  t  lese  analyses  were  performed,  it 
has  become  NMFS'  policy,  as  well  as 
that  of  the  U.S.  Fish  and  Wildlife 
Servic(f  (FWS),  that  designating  critical 
habitalj 
NEPA 


has  no  impact  that  requires  a 
malysis. 


Scope  bnd  Extent  of  Critical  Habitat 

The  najority  of  commenters  raised 
issues  egarding  the  geographic  scope 
and  ex  ent  of  proposed  critical  habitat; 
in  part  cular,  the  designation  of  adjacent 
ripariai  zones  as  critical  habitat.  Critical 
habitat  is  defined  in  section  3(5)(A)  of 
the  ESi^  as  the  specific  areas  within  the 
geogra]  ihic  area  occupied  by  the  species 
on  whi  :h  are  found  those  physical  or 
biologi  :al  features  that  are  essential  to 
the  cor  servation  of  the  species  and  that 
may  re(  [uire  special  management 
considerations  or  protection.  Based  on 
commenters'  concerns  and  on  new 
informi  ition  received  during  the  public 
comment  period,  NMFS  has  refined  its 
design!  tion  of  critical  habitat  for  both 
the  Soi  them  Oregon/Northern 
Califon  lia  Coasts  and  Central  California 
Coast  caho  salmon  ESUs.  The  following 
sections,  partitioned  by  habitat  type, 
addres!  these  commenters'  concerns 
and  clarify  NMFS'  designation  of 


critical 


habitat  for  these  ESUs. 


Freshw  ater  and  Estuarine  Habitats 

Conjjnent  5:  Numerous  commenters 
felt  tha  a  far  more  complete  scientific 
analysi  >  was  required  before  critical 
habitat  could  be  designated  and,  as  a 
result,  1  equested  that  the  agency 
withdraw  the  proposed  rule.  Several 


commenters  questioned  NMFS' 
delineation  of  critical  habitat  as 
including  all  areas  currently  accessible 
to  the  species,  and  requested  more 
specificity  as  to  which  stream  reaches 
are  critical  habitat.  Some  commenters 
sougiit  designation  of  unoccupied 
streams  as  critical  habitat,  while  others 
noted  that  some  local  creeks  and 
streams  never  had  coho  salmon  and 
requested  designation  of  only  those 
areas  where  species  restoration  is 
feasible.  The  Oregon  Department  of  Fish 
and  Wildlife  (ODFW)  requested  that 
NMFS  consider  using  specific  "core 
areas"  for  coho  salmon  and  sought 
clarification  of  NMFS'  interpretation 
that  coho  salmon  are  rare  in  southern 
Oregon.  One  commenter  noted  that  coho 
salmon  have  not  been  documented 
recently  in  Pilarcitos  Creek  (San  Mateo 
County,  California),  and  noted  that 
Stone  Dam  has  blocked  upstream  areas 
for  over  100  years.  This  commenter 
believed  that  adverse  hydrologic 
conditions  and  degraded  habitat  would 
preclude  this  basin  from  playing  a 
critical  role  in  the  species'  recovery. 
One  commenter  requested  that  NMFS 
specify  that  side  chaimels  and  off- 
channel  wetlands  are  included  in 
critical  habitat,  and  that  beaver  dams, 
alluvial  deposits,  and  trees  be  identified 
as  essential  features  of  coho  salmon 
habitat.  Another  commenter  noted  that 
NMFS  misidentified  Mill  Valley  Creek 
in  San  Francisco  Bay;  it  is  actually 
named  "Arroyo  Corte  Madera  Del 
Presidio"  on  U.S.  Geological  Survey 
(USGS)  maps.  The  U.S.  National  Park 
Service  (NPS)  questioned  whether 
Redwood  Creek  was  identified  as 
critical  habitat  for  coho  salmon. 

Response:  While  the  proposed  rule 
described  the  lack  of  consistent  and 
robust  data  sets  with  which  to  discern 
the  species'  distribution  at  a  fine  scale 
(62  FR  62741,  November  25,  1997), 
NMFS  believes  that  the  best  available 
distribution  information  is  sufficient  to 
characterize  basin-level  designations  of 
critical  habitat  for  the  listed  species. 
The  California  and  Oregon  mapping 
efforts  (e.g.,  ODFW's  core  area 
assessment)  cited  in  the  proposed  rule 
are  nearing  completion,  but  have  yet  to 
reach  final  adoption  and  must  be 
viewed  as  good,  but  tentative, 
descriptions  of  areas  occupied  by  or 
critical  for  coho  salmon.  NMFS  believes 
that  these  mapping  efforts  hold  great 
promise  for  focusing  habitat  protection 
and  restoration  efforts  and  will  continue 
to  use  the  State's  expertise  to  discern 
coho  distribution  when  specific  actions 
warrant  (e.g.,  during  ESA  section  7 
consultations).  However,  the  limited 
data  across  the  range  of  both  ESUs,  as 


well  as  dissimilarities  in  data  types 
within  the  Southern  Oregon/Northern 
California  Coasts  ESU,  continue  to  make 
it  difficult  to  define  this  species' 
distribution  at  a  finer  scale  than  the 
USGS  hydrologic  units  (i.e.,  basins) 
identified  ib  the  proposed  rule. 
Similarly,  this  limitation  precludes 
NMFS  from  restricting  critical  habitat  to 
streams  where  restoration  may  or  may 
not  be  feasible. 

NMFS'  preferred  approach  to 
identifying  critical  habitat  is  to 
designate  all  areas  accessible  to  the 
species  within  the  range  of  hydrologic 
units  in  the  range  of  each  ESU.  While 
this  may  not  provide  the  level  of 
resolution  to  define  the  species' 
presence  or  absence  in  specific  local 
creeks  and  streams,  NMFS  believes  that 
adopting  a  more  inclusive,  watershed- 
based  description  of  critical  habitat  is 
appropriate  because  it  (1)  recognizes  the 
species'  use  of  diverse  habitats  and 
underscores  the  need  to  account  for  all 
of  the  habitat  types  supporting  the 
species'  freshwater  and  estuarine  life 
stages,  from  small  headwater  streams  to 
migration  corridors  and  estuarine 
rearing  areas;  (2)  takes  into  account  the 
natural  variability  in  habitat  use  that 
makes  precise  mapping  problematic 
(e.g.,  some  streams  may  have  fish 
present  only  in  years  with  plentiful 
rainfall);  and  (3)  reinforces  the 
important  linkage  between  aquatic  areas 
and  adjacent  riparian/upland  areas. 
While  unoccupied  streams  are  excluded 
from  critical  habitat,  NMFS  reiterates 
the  proposed  rule  language  that  "it  is 
important  to  note  that  habitat  quality  in 
this  current  range  is  intrinsically  related 
to  the  quality  of  upland  areas  and  of 
inaccessible  headwater  or  intermittent 
streams  which  provide  key  habitat 
elements  (e.g.,  large  woody  debris, 
gravel,  water  quality)  crucial  for  coho  in 
downstream  reaches." 

In  the  proposed  rule,  NMFS  noted 
that  the  ODFW  considered  coho  salmon 
"rare"  in  coastal  streams  draining  the 
Siskiyou  Mountains,  citing  a  recent 
"Biennial  Report  on  the  Status  of  Wild 
Fish  in  Oregon  (ODFW,  1995).  In  fact, 
this  report  identifies  10  Oregon  coho 
populations  in  the  range  of  the  Southern 
Oregon/Northern  California  Coasts  ESU 
(Elk,  Rogue,  Pistol,  Chetco,  and 
Winchuck  Rivers,  and  Hubbard,  Brush, 
Mussel,  Euchre,  and  Hunter  Creeks). 
The  report  noted  that  coho  populations 
are  currently  located  in  the  Rogue  and 
Winchuck  River  basins,  but  are  "very 
rare  in  the  other  coastal  basins." 
Subsequent  discussions  with  ODFW 
biologists  has  yielded  additional,  site- 
specific  information  regarding  coho 
salmon  in  several  southern  Oregon 
streams,  notably  the  Pistol  and  Chetco 
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Rivers.  These  discussions  have  raised 
the  issue  as  to  whether  viable 
populations  still  occur  in  these  basins. 
Until  this  issue  is  resolved,  NMFS  will 
continue  to  consider  reaches  accessible 
to  coho  salmon  in  these  and  other 
basins  as  critical  habitat  for  the  species. 
If  additional  information  becomes 
available,  NMFS  will  revise  the  critical 
habitat  designation  for  this  ESU  as 
appropriate. 

Similarly,  NMFS  acknowledges  that 
Pilarcitos  Creek  and  other  coastal 
drainages  may  have  little  suitable 
habitat  for  coho  salmon  or  are  rarely 
inhabited  by  the  species  (although 
information  provided  by  the  commenter 
indicates  that  Pilarcitos  Creek  does 
contain  habitat  for  other  salmonids  and 
that  the  creek  could  be  used  by  coho 
salmon  straying  from  other  coastal 
streams).  As  noted  previously,  the 
paucity  of  information  regarding  coho 
salmon  distribution  precludes  NMFS 
from  identifying  specific  drainages  or 
river  reaches  occupied  by  the  species.  In 
addition,  the  current  low  abundance  of 
the  species  makes  it  difficult  to  rule  out 
any  stream  for  recovery  since  the 
remnant  populations  may  need 
whatever  habitat  is  available  in  order  to 
persist.  In  the  case  of  Pilarcitos  Creek  it 
is  unclear  whether  the  basin  has  been 
monifored  sufficiently  that  firm 
conclusions  about  the  species'  presence/ 
absence  can  be  made.  Instead,  NMFS 
believes  that  the  most  prudent  approach 
to  characterizing  critical  habitat  is  to 
include  all  areas  accessible  to  listed 
coho  salmon.  The  key  issue  raised  by 
these  and  other  commenters  is  whether 
activities  in  the  Pilarcitos  Creek 
watershed  and  other  coastal  drainages 
could  have  an  adverse  effect  on  the 
listed  species.  In  streams  where  there  is 
limited  species  distribution  information, 
NMFS  biologists  would  make  their  best 
professional  judgement  about  the 
access,  to  and  suitability  of,  aveiilable 
habitat  and  what,  if  any,  impacts  would 
occur  on  the  listed  fish  as  a  result  of  a 
specific  activity.  Few  if  any  effects 
would  result  from  an  activity  where  it 
is  well-dociunented  that  the  species 
makes  little  use  of  a  stream  reach  and 
the  existing  habitat  conditions  are  poor. 

NMFS  agrees  with  the  statements  by 
one  commenter  that  beaver  dams  and 
their  associated  habitat  changes  (e.g., 
chaimel  flooding,  and  flow  and  siltation 
changes)  often  create  ideal  conditions 
for  coho  salmon.  Some  of  the  beneficial 
habitat  effects  from  beaver  activity 
include  improved  rearing  and 
overwintering  habitat,  increased  water 
volumes  during  low  flows,  and 
backwater  habitat  refuge  areas  during 
floods  (Swanston,  1991).  NMFS  will 
identify  beaver  removal  as  an  activity 


potentially  requiring  special 
management  consideration,  and 
encourages  landowners  and  agencies  to 
promote  beaver  habitation  as  one  means 
by  which  to  support  coho  salmon 
recovery.  NMFS  also  agrees  with  this 
commenter's  assertion  that  side/off- 
channel  habitats  are  important  for  coho 
salmon  and  has  retained  reference  to 
these  habitats  in  this  final  rule. 
However,  NMFS  has  not  specifically 
identified  trees  and  alluvial  deposits  as 
essential  features  because  these  habitat 
components  are  already  addressed  in 
the  proposed  rule's  list  of  essential 
features,  specifically  the  categories  of 
substrate,  cover/shelter,  and  riparian 
vegetation  (see  Critical  Habitat  of 
California  and  Southern  Oregon  Coho 
Salmon). 

Finally,  NMFS  concurs  that  the  San 
Francisco  Bay  stream  "Arroyo  Corte 
Madera  Del  Presidio"  was  misidentified 
as  Mill  Valley  Creek  and  has  corrected 
the  error  in  this  final  rule.  Also,  NMFS 
clarifies  for  NPS  that  the  basin 
containing  Redwood  Creek  (hydrologic 
unit  #18010102)  is  identified  as 
containing  critical  habitat  for  the 
Southern  Oregon/Northern  California 
Coasts  coho  salmon  ESU. 

Adjacent  Riparian  Zones 

Comment  6:  While  several 
commenters  supported  NMFS'  proposal 
to  include  the  adjacent  riparian  zone  as 
critical  habitat,  the  vast  majority  were 
against  this  approach.  Many 
commenters  noted  the  lack  of 
ju^fication  for  including  adjacent 
riparian  zones  of  300  ft  (91.4  meters  (m)) 
from  each  side  of  a  stream  in  the  critical 
habitat  proposal.  Moreover,  they  felt 
that  proposing  to  designate  these  zones 
was  arbitrary  and  excessive.  Several 
commenters  offered  possible  lesser 
solutions  to  defining  adjacent  riparian 
zones,  including:  only  the  actual 
inhabited  stream  reaches  themselves,  a 
50-ft  or  30-m  width  to  the  riparian 
boundary,  a  site-potential  tree  height, 
and  the  10-year  flood  plain.  One 
commenter  correctly  noted  that  NMFS' 
proposal  referenced  a  "horizontal" 
rather  than  "slope"  distance,  which  was 
inconsistent  with  the  Northwest  Forest 
Plan's  (NFP's)  riparian  reserve 
definition. 

Response:  NMFS  agrees  that  the 
proposed  rule  did  not  adequately 
describe  the  rationale  for  identifying 
adjacent  riparian  zones  as  part  of  critical 
habitat.  NMFS  believes  it  is  important  to 
include  these  areas  in  the  designation  of 
critical  habitat  for  several  reasons.  The 
ESA  defines  critical  habitat  to  include 
areas  "on  which  are  foimd  those 
physical  or  biological  featiues  *  *  * 
essential  to  the  conservation  of  the 


species  and  *  *  *  which  may  require 
special  management  considerations  or 
protection."  These  essential  features  for 
salmon  include,  but  are  not  limited  to, 
spawning  sites,  food  resources,  water 
quality  and  quantity,  and  riparian 
vegetation  (see  50  CFR  424.12(b)). 
Riparian  areas  form  the  basis  of  healthy 
watersheds  and  affect  these  primary 
constituent  elements;  therefore,  they  are 
essential  to  the  conservation  of  the 
species  and  need  to  be  included  as 
critical  habitat. 

NMFS'  past  critical  habitat 
designations  for  listed  anadromous 
salmonids  have  included  the  adjacent 
riparian  zone  as  part  of  the  designation. 
In  the  final  designations  for  Snake  River 
spring/summer  chinook,  fall  chinook, 
and  sockeye  salmon  (58  FR  68543, 
December  28,  1993),  NMFS  included  the 
adjacent  riparian  zone  as  part  of  critical 
habitat  and  defined  it  in  the  regulation 
as  those  areas  within  a  horizontal 
distance  of  300  ft  (91.4  m)  from  the 
normal  high  water  line.  In  the  critical 
habitat  designation  for  Sacramento 
River  winter  run  chinook  (58  FR  33212, 
June  16,  1993),  NMFS  included 
"adjacent  riparian  zones'"  as  part  of  the 
critical  habitat  but  did  not  define  the 
extent  of  that  zone  in  the  regulation. 
The  preamble  to  that  rule  stated  that  the 
adjacent  riparian  zone  was  limited  to 
"those  areas  that  provide  cover  and 
shade." 

Streams  and  stream  functioning  are 
inextricably  linked  to  adjacent  riparian 
and  upland  (or  upslope)  areas.  Streams 
regularly  submerge  portions  of  the 
riparian  zone  via  floods  and  channel 
migration,  and  portions  of  the  riparian 
zone  may  contain  off-chaimel  rearing 
habitats  used  by  juvenile  salmonids, 
especially  during  periods  of  high  flow. 
The  riparian  zone  also  provides  an  array 
of  important  watershed  functions  that 
directly  benefit  salmonids.  Vegetation  in 
the  zone  shades  the  stream,  stabilizes 
banks,  and  provides  organic  litter  and 
large  woody  debris.  The  riparian  zone 
stores  sediment,  recycles  nutrients  and 
chemicals,  mediates  stream  hydraulics, 
and  controls  microclimate.  Healthy 
riparian  zones  help  ensure  water  quality 
essential  to  salmonids,  as  well  as  the 
forage  species  they  depend  on  (Reiser 
and  Bjomn,  1979;  Meehan,  1991; 
Federal  Emergency  Management  Agency 
(FEMA),  1993;  and  Spence  et  al.  1996). 
Human  activities  in  the  adjacent 
riparian  zone,  or  in  upslope  areas,  can 
harm  stream  function  and  can  harm 
salmonids.  both  directly  and  indirectly, 
by  interfering  with  the  watershed 
functions  described  here.  For  exaiiiple, 
timber  harvest,  road-building,  grazing, 
cultivation,  and  other  activities  can 
increase  sediment,  destabilize  banks. 
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reduci  organic  litter  and  woody  debris, 
increa  ie  water  temperatxn-es,  simplify 
channels,  and  increase  peak 
These  adverse  modifications 
the  value  of  habitat  for  salmon 
many  instances,  may  result  in 
to,  or  mortality  of,  fish.  Because 
activity  may  adversely  affect 
\^atershed  functions  and  habitat 
NMFS  concluded  the  adjacent 
zone  could  require  special 
anagfement  consideration,  and, 
therefore,  was  appropriate  for  inclusion 
criti  :al  habitat. 

snake  River  salmon  critical 
designation  relied  on  analyses 
cofaclusions  reached  by  the  Forest 
s  em  Management  Assessment 
(|=^MAT)  1993,  regarding  interim 
reserves  for  fish-bearing 
on  Federal  lands  within  the 
the  northern  spotted  owl.  The 
riparian  reserve 
reconuiiendations  in  the  FEMAT  report 
on  a  systematic  review  of 
available  literature,  primarily  for 
habitats,  concerning  riparian 
as  a  function  of  distance  from 
"haimels.  The  interim  riparian 
identified  in  the  FEMAT  report 
bearing  streams  on  Federal 

"s  are  intended  to  (1)  provide 
on  to  salmonids,  as  well  as 
dependent  and  associated 
through  the  protection  of 
processes  that  influence  stream 
,  and  (2)  provide  a  high  level  of 
hapitat  and  riparian  protection  until 
fie  watershed  and  project 
can  be  completed.  The  FEMAT 
identified  several  alternative 
interim  riparian  reserves 
a  high  level  of  protection 
defined,  including  the  300- ft 
slope  distance,  a  distance 

to  two  site-potential  tree 
the  outer  edges  of  riparian 
egetati^n,  the  100-year  flood  plain,  or 
between  the  edge  of  the  active 
(  hannel  to  the  top  of  the  inner 
V  hichever  is  greatest.  The  U.S. 
Service  (USES)  and  U.S.  Bureau 
Management  (BLM)  ultimately 
these  riparian  reserve  criteria  as 
Aquatic  Conservation  Strategy 
conserving  fish,  amphibians, 
aquatic-and  riparian- 
dependant  species  in  the  Record  of 

(ROD)  for  the  Northwest  Forest 

(FEMAT  ROD,  1994). 
NMFS  has  used  the  findings  of 
report  to  guide  its  analyses 
I  lection  7  consultations  with 
BLM  regarding  management 
Fede^l  lands,  NMFS  recognizes  that 
intei  im  riparian  reserves  may  be 
conservative  with  regard  to  the 

of  adjacent  riparian  habitat 
since  they  are  designed  to 


tn 


protect  terrestrial  species  that  are 
riparian  dependent  or  associated  as  well 
as  salmonids.  Moreover,  NMFS' 
analyses  have  focused  more  on  the 
stream  functions  important  to  salmonids 
and  on  how  proposed  activities  will 
affect  the  riparian  area's  contribution  to 
properly  functioning  conditions  for 
salmonid  habitat. 

Since  the  adoption  of  the  NFP,  NMFS 
has  gained  experience  working  with 
Federal  and  non-Federal  landowners  to 
determine  the  likely  effects  of  proposed 
land  management  actions  on  stream 
functions.  In  freshwater  and  estuarine 
areas,  these  activities  include,  but  are 
not  limited  to,  agriculture;  forestry; 
grazing;  diking  and  bank  stabilization; 
construction/urbanization;  dam 
construction/operation;  dredging  and 
dredged  spoil  disposal;  habitat 
restoration  projects;  irrigation 
withdrawal,  storage,  and  management; 
mineral  mining;  road  building  and 
maintenance;  sand  and  gravel  mining; 
wastewater/pollutant  discharge; 
wetland  and  floodplain  alteration;  and 
woody  debris/structure  removal  from 
rivers  and  estuaries.  NMFS  has 
developed  numerous  tools  to  assist 
Federal  agencies  in  analyzing  the  likely 
impacts  of  their  activities  on 
anadromous  fish  habitat.  With  these 
tools.  Federal  agencies  are  better  able  to 
judge  the  impacts  of  their  actions  on 
salmonid  habitat,  taking  into  account 
the  location  and  nature  of  their  actions. 
NMFS'  primary  tool  guiding  Federal 
agencies  is  a  document  titled  "Making 
Endangered  Species  Act  Determinations 
of  Effect  for  Individual  or  Grouped 
Actions  at  the  Watershed  Scale"  (NMFS, 
1996a).  This  document  presents 
guidelines  to  facilitate  and  standardize 
determinations  of  "effect"  under  the 
ESA  and  includes  a  matrix  for 
determining  the  condition  of  various 
habitat  parameters.  This  matrix  is  being 
implemented  throughout  northern 
California  and  Oregon  coastal 
watersheds  and  is  expected  to  help 
guide  efforts  to  define  salmonid  risk 
factors  and  conservation  strategies 
throughout  the  West  Coast. 

Several  recent  literature  reviews  have 
addressed  the  effectiveness  of  various 
riparian  zone  widths  for  maintaining 
specific  riparian  functions  (e.g., 
sediment  control,  large  woody  debris 
recruitment)  and  overall  watershed 
processes.  These  reviews  provide 
additional  useful  information  about 
riparian  processes  as  a  function  of 
distance  from  stream  channels.  For 
example,  Castelle  et  al.  (1994) 
conducted  a  literature  review  of  riparian 
zone  functions  and  concluded  that 
riparian  widths  in  the  range  of  30  m  (98 
ft)  appear  to  be  the  minimum  needed  to 


maintain  biological  elements  of  streams. 
They  also  noted  that  site-specific 
conditions  may  warrant  substantially 
larger  or  smaller  riparian  management 
zones.  Similarly,  Johnson  and  Reba 
(1992)  summarized  the  technical 
literature  and  found  that  available 
information  supported  a  minimum  30-m 
riparian  management  zone  for  salmonid 
protection. 

A  recent  assessment  funded  by  NMFS 
and  several  other  Federal  agencies 
reviewed  the  technical  basis  for  veu-ious 
riparian  functions  as  they  pertain  to 
salmonid  conservation  (Spence  et  al., 
1996).  These  authors  suggest  that  a 
functional  approach  to  riparian 
protection  requires  a  consistent 
definition  of  riparian  ecosystems  based 
on  "zones  of  influence"  for  specific 
riparian  processes.  They  noted  that  in 
constrained  reaches  where  the  active 
channel  remains  relatively  stable 
through  time,  riparian  zones  of 
influences  may  be  defined  based  on  site- 
potential  tree  heights  and  distance  from 
the  active  channel.  In  contrast,  they  note 
that,  in  unconstrained  reaches  (e.g., 
streams  in  broad  valley  floors)  with 
braided  or  shifting  channels,  the 
riparian  zone  of  influence  is  more 
difficult  to  define,  but  recommend  that 
it  is  more  appropriate  to  define  the 
riparian  zone  based  on  some  measure  of 
the  extent  of  the  flood  plain. 

Spence  e*  al.  (1996)  reviewed  the 
functions  of  riparian  zones  that  are 
essential  to  the  development  and 
maintenance  of  aquatic  habitats 
favorable  to  salmonids  and  the  available 
literature  concerning  the  riparian 
distances  that  would  protect  these 
functional  processes.  Many  of  the 
studies  indicate  that  riparian 
management  widths  designed  to  protect 
one  function  in  particular,  recruitment 
of  large  woody  debris,  are  likely  to  be 
adequate  to  protect  other  key  riparian 
functions.  The  reviewed  studies 
concluded  that  the  vast  majority  of  large 
woody  debris  is  obtained  within  one 
site-potential  tree  height  from  the 
stream  channel  (Murphy  and  Koski, 
1989;  McDade  et  al.,  1990;  Robison  and 
Beschta,  1990;  Van  Sickle  and  Gregory, 
1990;  FEMAT,  1993;  and  Cederholm. 
1994).  Based  on  the  available  literature, 
Spence  et  al.  (1996)  concluded  that  fully 
protected  riparian  management  zones  of 
one  site-potential  tree  would  adequately 
maintain  90  to  100  percent  of  most  key 
riparian  functions  of  Pacific  Northwest 
forests  if  the  goal  was  to  maintain 
instream  processes  over  a  time  frame  of 
years  to  decades. 

Based  on  experience  gained  since  the 
designation  of  critical  habitat  for  Snake 
River  salmon  and  after  considering 
public  comments  and  reviewing 
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additional  scientific  information 
regarding  riparian  habitats,  NMFS  is  re- 
defining coho  salmon  critical  habitat 
based  on  key  riparian  functions. 
Specifically,  the  adjacent  riparian  area 
is  defined  as  the  area  adjacent  to  a 
stream  that  provides  the  following 
functions:  shade,  sediment,  nutrient  or 
chemical  regulation,  streambank 
stability,  and  input  of  large  woody 
debris  or  organic  matter.  Specific 
guidance  on  assessing  the  potential 
impacts  of  land  use  activities  on 
riparian  functions  can  be  obtained  by 
consulting  with  NMFS  (see  ADDRESSES), 
local  foresters,  conservation  officers, 
fisheries  biologists,  or  county  extension 
agents. 

The  physical  and  biological  features 
that  create  properly  functioning 
salmonid  habitat  vary  throughout  the 
range  of  coho  salmon  and  the  extent  of 
the  adjacent  riparian  zone  may  change 
accordingly,  depending  on  the 
landscape  under  consideration.  While  a 
site-potential  tree  height  can  serve  as  a 
reasonable  benchmark  in  some  cases, 
site-specific  analyses  provide  the  best 
means  to  characterize  the  adjacent 
riparian  zone  because  such  analyses  are 
more  likely  to  accurately  capture  the 
unique  attributes  of  a  particular 
landscape.  Knowing  what  may  be  a 
limiting  factor  to  the  properly 
functioning  condition  of  a  stream 
channel  on  a  land  use  or  land  type  basis 
and  how  that  may  or  may  not  affect  the 
function  of  the  riparian  zone  will 
significantly  assist  Federal  agencies  in 
assessing  the  potential  for  impacts  to 
listed  coho  salmon.  On  Federal  lands 
within  the  range  of  the  northern  spotted 
owl.  Federal  agencies  should  continue 
to  rely  on  the  Aquatic  Conservation 
Strategy  of  the  NFP  to  guide  their 
consultations  with  NMFS.  Where  there 
is  a  Federsd  action  on  non-Federal 
lands.  Federal  agencies  should  consider 
the  potential  effects  of  the  activities  they 
fund,  permit,  or  authorize  on  the 
riparian  zone  adjacent  to  a  stream  that 
may  influence  the  following  functions: 
shade,  sediment  delivery  to  the  stream, 
nutrient  or  chemical  regulation, 
streambank  stability,  and  the  input  of 
large  woody  debris  or  organic  matter.  In 
areas  where  the  existing  riparian  zone  is 
seriously  diminished  (e.g.,  in  many 
urban  settings  and  agricultural  settings 
where  flood  control  structures  are 
prevalent).  Federal  agencies  should 
focus  on  maintaining  any  existing 
riparian  functions  and  restoring  others 
where  appropriate;  (e.g.,  by  cooperating 
with  local  watershed  groups  and 
landowners).  NMFS  acknowledges  in  its 
description  of  riparian  habitat  function 
that  different  land  use  types  (e.g.. 


timber,  urban,  and  agricultiiral)  will 
have  varying  degrees  of  impact  and  that 
activities  requiring  a  Federal  permit  will 
be  evaluated  on  the  basis  of  disturbance 
to  the  riparian  zone.  In  many  cases  the 
evaluation  of  an  activity  may  focus  on 
a  particular  limiting  factor  for  a 
watercourse  (e.g..  temperature,  stream 
bank  erosion,  sediment  transport)  and 
whether  that  activity  may  or  may  not 
contribute  to  improving  or  degrading 
the  riparian  habitat. 

Finally,  NMFS  emphasizes  that  a 
designation  of  critical  habitat  does  not 
prohibit  landowners  from  conducting 
actions  that  modify  streams  or  the 
adjacent  terrestrial  habitat.  Critical 
habitat  designation  serves  to  identify 
important  areas  and  essential  featiires 
within  those  areas,  thus  alerting  both 
Federal  and  non-Federal  entities  to  the 
importance  of  the  area  for  listed 
salmonids.  Federal  agencies  are 
required  by  the  ESA  to  consult  with 
NMFS  to  ensure  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likely 
to  destroy  or  adversely  modify  critical 
habitat  in  a  way  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  the  recovery  of 
the  listed  species.  The  designation  of 
critical  habitat  will  assist  Federal 
agencies  in  evaluating  how  their  actions 
on  Federal  or  non-Federal  lands  may 
affect  listed  coho  salmon  and 
determining  when  they  should  consult 
with  NMFS  on  the  impacts  of  their 
actions.  When  a  private  landowner 
requires  a  Federal  permit  that  may 
result  in  the  modification  of  coho 
salmon  habitat.  Federal  permitting 
agencies  v\rill  be  required  to  ensure  that 
the  permitted  action,  regardless  of 
whether  it  occurs  in  the  stream  channel, 
adjacent  riparian  zone,  or  upland  areas, 
does  not  appreciably  diminish  the  value 
of  critical  habitat  for  both  the  survival 
and  recovery  of  the  listed  species  or 
jeopardize  the  species'  continued 
existence.  For  other  actions,  landowners 
should  consider  the  needs  of  the  listed 
fish  and  NMFS  will  assist  them  in 
assessing  the  impacts  of  actions  on 
listed  fish. 

Dams  and  Barriers 

Comment  7:  Several  commenters 
requested  that  NMFS  conduct  a  more 
detailed  analysis  of  areas  above  existing 
dams  before  concluding  that  these  areas 
do  not  constitute  critical  habitat.  Some 
suggested  that  NMFS  consider  installing 
fish  ladders  and  passage  facilities  to 
allow  coho  salmon  access  to  areas 
historically  occupied.  Two  commenters 
requested  that  NMFS  add  additional 
dams  to  the  lists  of  impassable 
manmade  structures;  specifically. 
Phoenix  Dam  in  the  Corte  Madera  Creek 


basin,  California;  and  Willow  Lake,  Fish 
Lake,  Agate  Lake,  Emigrant  Lake,  and 
Selmac  Lake  Dams  in  Oregon's  Rogue 
River  basin.  One  commenter  provided 
information  indicating  that  Matthews 
Dam  in  the  Mad  River  basin  should  be 
excluded  from  the  list  of  barriers 
because  coho  salmon  historically  never 
occupied  the  areas  upstream.  One 
commenter  noted  that  Peters  Dam  was 
completed  in  1953,  not  1940  as  stated  in 
the  proposed  rule. 

Response:  NMFS'  ESA  implementing 
regulations  specify  that  unoccupied 
areas  are  not  to  be  included  in  critical 
habitat  unless  the  present  range  would 
be  inadequate  to  ensure  the 
conservation  of  the  species  (50  CFR 
424.12(e)).  As  the  proposed  rule  states, 
dams  currently  block  approximately  9  to 
1 1  percent  of  the  historic  range  of  each 
ESU.  The  six  additional  dams  identified 
by  two  commenters  do  not  add 
significantly  to  these  blocked 
percentages,  and  the  ODFW  stated  that 
the  amount  of  blocked  historic  habitat 
above  the  five  Oregon  dams  is  "thought 
to  be  low  and  not  essential  to 
maintaining  or  restoring  coho  salmon  in 
the  Rogue  River  basin.'"  While  the 
blocked  areas  are  proportionally 
significant  in  certain  basins,  NMFS 
believes  these  areas  are  not  currently 
essential  for  the  recovery  of  either  ESU 
because  an  array  of  habitat  types  (i.e., 
low  and  high  gradient  reaches)  are  still 
accessible  in  downstream  areas 
historically  used  by  coho  salmon. 

NMFS  has  reviewed,  and  concurs 
with,  the  information  submitted  by 
commenters  requesting  that  six 
additional  structures  be  added  to  the  list 
of  dams/reservoirs  representing  the 
upstream  extent  of  critical  habitat.  Also, 
for  the  reasons  presented  by  the 
commenter,  NMFS  agrees  that  Matthews 
Dam  should  not  be  included  in  the  list 
of  dams  within  the  range  of  the 
Southern  Oregon/Northern  California 
Coasts  ESU.  NMFS  also  concurs  with 
the  corrections  regarding  the  completion 
date  for  Peters  Dam  and  the  naming  of 
Seeger  Dam  (previously  identified  as 
Nicasio  Dam). 

NMFS'  intent  in  identifying  specific 
dams  in  each  ESU  was  to  clarify  the 
upstream  extent  of  knowTi  occupied 
reaches  for  each  ESU  and  to  contrast 
these  barriers  with  smaller,  ephemeral 
barriers  (e.g.,  culverts,  push-up  dams, 
etc.)  that  the  agency  does  not  view  as 
impassable  structures.  NMFS  does  not 
intend  to  "write  ofT'  potential  habitats 
above  these  dams,  but  instead  will  fully 
consider  the  need  to  include  these 
blocked  habitats  in  the  recovery 
planning  process  and  in  ESA  section  7 
consultations.  If  future  analyses  reveal 
that  these  areas  are  essential  for  the 
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specids'  conservation  or  could 
contri  )ute  to  an  expedited  recovery  of 
either  ESU,  NMFS  will  revise  the  ' 
critica  1  habitat  designation  and  promote 
efforts  to  gain  access  to  blocked  habitats. 

Marin  e  Habitats 

Coniment  8:  Numerous  commenters 
questi  ined  why  NMFS  had  not 
designated  critical  habitat  in  marine 
areas.  jSome  recommended  that  NMFS 
revise  its  designation  based  on  the 
recent  EFH  recommendations  which 
includ  e  marine  areas  over  portions  of 
the  coi  itinental  shelf. 

Resf  tonse:  NMFS  is  currently  re- 
«valua  ting  its  previous  determination  to 
excluqe  ocean  areas  as  critical  habitat 
for  theBe  ESUs.  in  particular  the  issue  of 
whethi  }r  marine  areas  require  special 
manag  ement  consideration  or 
protec  ion.  If  warranted,  NMFS  will 
revise  this  designation  to  include 
specifi  c  marine  areas  as  part  of  coho 
salmo)  1  critical  habitat. 

Factor  i  for  the  Species'  Decline 

Comment  9:  Many  commenters 
challei  iged  the  merits  of  the  original 
listing  i  and  felt  that  the  true  cause  of  the 
coho  d  Bclines  lay  in  various  spheres 
aside  f  "om  freshwater  habitat.  Among 
the  vaiious  causes  cited  were:  tribal 
fishing ,  commercial  fishing,  sport 
fishing ,  foreign  fishing,  marine 
mamnials,  other  protected  predators, 
non-native  species,  birds,  hatchery 
practices,  dams,  ocean  conditions,  and 
recent  droughts  and  floods.  Others 
provid  id  evidence  that  mismanagement 
and  pa  Jution  of  freshwater  habitats 
have  bi  sen  principal  factors  in  the 
specie! '  decline.  Still  others  felt  that 
extinct  ion  is  a  natural  process  and  that 
little  ciin  (or  should)  be  done  about  it. 

Response:  NMFS  believes  that  the 
threate  aed  extinction  of  these  coho 
populations  is  the  result  of  human, 
rather  i  han  natural  factors,  and  will 
contini  le  to  encourage  all  efforts  to 
protect  and  restore  imperiled  salmon 
and  th<  ir  habitat.  NMFS  acknowledges 
that  a  r  lultitude  of  factors  have 
contributed  to  the  decline  of  coho 
salmon  and  has  described  these  factors 
in  mori  i  detail  in  the  listing 
determ  nations  for  each  ESU  (61  FR 
56138,  October  31.  1996;  62  FR  24588, 
May  6,  1997).  in  technical  status 
reviews  for  the  species  (Brvant  1994; 
Weitkaup  et  al.,  1995;  NMFS  1997).  and 
in  doci  ments  detailing  factors  for 
decline  for  related  species  (NMFS  1996b 
and  19  >8).  Many  of  the  causes  cited  by 
comme  titers  are  human-controlled  and 
NMFS  jelieves  that  these  can  and  must 
be  addj  essed  in  the  near-term  to 
improvB  the  salmon's  chances  for 
survivi  ig  such  uncontrollable  natural 


events  as  droughts,  floods,  and  poor 
ocean  conditions. 

ESA  Definitions  and  Standards 

Comment  10:  Some  commenters 
requested  that  NMFS  clarify  the 
meaning  of  "harm"  under  lie  ESA,  and 
several  commenters  took  exception  to 
NMFS'  assertion  that  adverse 
modification  of  critical  habitat  is 
equivalent  to  jeopardizing  the  listed 
species. 

Response:  On  May  1,  1998,  NMFS 
published  a  proposed  rule  to  define  the 
term  "harm",  which  is  contained  in  the 
definition  of  "take"  in  the  ESA  (63  FR 
24148).  Section  9  of  the  ESA  makes  it 
illegal  to  take  an  endangered  species  of 
fish  or  wildlife.  The  definition  of  "take" 
is  to  "harass,  harm,  pursue,  hunt,  shoot, 
woimd,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct."  (16  U.S.C.  1532(19)).  FWS  has 
promulgated  a  regulation  further 
defining  the  term  "harm"  to  eliminate 
confusion  concerning  its  meaning  (50 
CFR  17.3).  FWS'  definition  of  "harm" 
with  respect  to  habitat  destruction  has 
been  upheld  by  the  Supreme  Court  as  a 
reasonable  interpretation  of  the  term 
and  supported  by  the  broad  purpose  of 
the  ESA  to  conserve  endangered  and 
threatened  species  (See  Babbitt  v.  Sweet 
Home  Chapter  of  Communities  for  a 
Greater  Oregon,  115  S.  Ct.  2407,  2418 
(1995)).  With  the  listings  of  Pacific 
salmon  and  anadromous  trout  stocks, 
potentially  affected  parties  have 
questioned  whether  NMFS  also 
interprets  "harm"  to  include  habitat 
destruction.  The  May  1,  1998,  proposed 
rule  will,  if  adopted,  establish  NMFS' 
interpretation  of  "harm"  consistent  with 
that  of  FWS. 

NMFS'  proposed  rule  interprets  the 
term  "heuro"  in  the  context  of  habitat 
destruction  as  an  act  that  actually  kills 
or  injures  fish  or  wildlife.  Such  an  act 
may  include  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  fish  or  wildlife 
by  significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
spawning,  rearing,  migrating,  feeding, 
and  sheltering  (Compare  50  CFR  17.3). 
The  habitat  modification  or  degradation 
contained  in  the  definition  of  "harm"  is 
limited  to  those  actions  that  actually  kill 
or  injure  listed  fish  or  wildlife.  NMFS 
believes  that  this  proposed  definition  is 
reasonable  for  the  conservation  of  the 
habitats  of  listed  species  and  is  in 
keeping  with  Congress'  intent  under  the 
ESA.  Public  input  has  been  solicited  on 
this  proposed  definition  and  a  final  rule 
will  be  published  after  taking  all 
comments  into  account. 

With  regard  to  comments  on  the 
"adverse  modification"  and  "jeopardy 


standards",  NMFS  did  not  assert  that 
adverse  modification  of  critical  habitat 
is  equivalent  to  jeopardizing  listed 
species.  Section  7  of  the  ESA  requires 
that  Federal  agencies  refrain  from 
contributing  to  the  destruction  or 
adverse  modification  of  critical  habitat. 
This  requirement  is  in  addition  to  the 
prohibition  against  jeopardizing  the 
continued  existence  of  a  listed  species, 
and  it  is  the  only  mandatory  legal 
consequence  of  a  critical  habitat 
designation.  Implementing  regulations 
define  "jeopardize  the  continued 
existence  of  and  "destruction  or 
adverse  modification  of  in  similar 
terms.  "Jeopardize  the  continued 
existence  of  means  to  engage  in  an 
action  "that  reasonably  would  be 
expected  *   *   *  to  reduce  appreciably 
the  likelihood  of  both  the  survival  and 
recovery  of  a  listed  species."  50  CFR 
402.02.  "Destruction  or  adverse 
modification  of  means  an  "alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  suirival  and 
recovery  of  a  listed  species."  50  CFR 
402.02.  Using  these  definitions,  Federal 
actions  found  to  cause  an  adverse 
modification  are  nearly  always  found  to 
also  jeopardize  the  species  concerned, 
and  the  existence  of  critical  habitat 
designation  does  not  materially  affect 
the  outcome  of  consultation.  Biological 
opinions  which  conclude  that  a  Federal 
agency  action  is  likely  to  adversely 
modify  critical  habitat  but  is  not  likely 
to  jeopardize  the  species  for  which  it  is 
designated  are  extremely  rare 
historically;  none  have  been  issued  in 
recent  years.  However,  a  situation  in 
which  an  adverse  modification  did  not 
result  in  jeopardy  could  arise.  Such  a 
situation  might  involve  a  Federal  action 
in  critical  habitat  outside  of  current 
range  of  the  species,  where  the  action 
would  not  reduce  the  current 
reproduction,  disfribution,  or  numbers 
of  the  species,  but  would  appreciably 
reduce  the  value  of  critical  habitat  for 
survival  and  recovery. 

Adequacy  of  Existing  Conservation 
Plans  and  Efforts 

Comment  11:  Several  commenters 
stated  that  existing  management  plans 
and  conservation  initiatives  were 
sufficient  to  protect  coho  salmon  and  its 
habitat,  and.  therefore,  the  proposed 
critical  habitat  designation  is  not 
warranted.  Some  commenters 
admonished  NMFS  to  engage  in  local 
salmon  conservation  programs  and 
warned  that  designating  critical  habitat 
could  dampen  these  efforts. 

Response:  The  designation  of  critical 
habitat  relies  on  evaluating  which  areas 
are  occupied  and  essential  for  the 
species'  conservation  (see  Definition  of 
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Critical  Habitat).  Moreover,  NMFS 
considered  existing  regulatory 
mechanisms  and  conservation  plans 
applicable  to  Central  California  Coast 
and  Southern  Oregon/Northern 
California  Coasts  coho  salmon  and  their 
habitats  in  the  final  listing 
determinations  (61  FR  56138,  October 
31,  1996:  62  FR  24588,  May  6,  1997).  In 
those  Federal  Register  documents,  a 
variety  of  Federal  and  state  laws  and 
programs  were  found  to  have  affected 
the  abundance  and  survival  of 
anadromous  fish  populations  in  both 
ESUs.  NMFS  concluded  that  available 
regulatory  mechanisms  were  inadequate 
and  that  regulated  activities  continued 
to  represent  a  potential  threat  to  the . 
species'  existence. 

NMFS  agrees  with  commenters  that 
state  and  local  watershed  efforts  are  key 
to  the  coho  salmon's  recovery  and  long- 
term  survival.  Species  listings  and 
critical  habitat  designations  under  the 
ESA  should  in  no  way  hamper  efforts  to 
help  coho  salmon  and  other  imperiled 
species  in  the  Pacific  Northwest  and 
California.  NMFS  encourages  such 
efforts,  as  evidenced  by  our  involvement 
with  an  array  of  programs  in  the  range 
of  both  ESUs.  including:  helping  to  fund 
watershed  coordinators  through  the 
Oregon  Governor's  Watershed 
Enhancement  Board,  working  with 
numerous  Resource  Conservation 
Districts  and  watershed  restoration 
efforts  (including  the  Mattole  River 
Restoration  Council,  and  the  Salmon, 
South  Fork  Trinity,  Shasta,  and  Scott 
River  Coordinated  Resource 
Management  Plans),  participating  in  the 
development  of  California's  recovery 
and  strategic  management  plans  for 
coastal  salmonids,  working  with  the 
California  Governor's  Biodiversity 
Councils  and  assisting  with 
implementation  of  the  Oregon  Plan  for 
Salmon  and  Watersheds  (OPSW).  NMFS 
recognizes  the  significant  benefits  that 
will  accrue  to  salmon  as  a  result  of  these 
efforts.  In  fact,  NMFS  has  promulgated 
interim  protection  regulations  (i.e.,  ESA 
4(d)  rule)  that  provide  specific 
exceptions  for  the  significant  harvest, 
hatchery,  habitat  restoration,  and 
monitoring  efforts  contained  in  the 
OPSW  and  other  efforts  currently 
underway  in  the  range  of  the  Southern 
Oregon/Northern  California  Coasts  ESU 
(62  FR  38479).  All  parties  interested  in 
obtaining  technical  assistance  in 
support  of  salmon  conservation  (or 
other  information  related  to  NMFS'  ESA 
activities)  are  encouraged  to  contact 
NMFS  field  office  personnel  in 
Roseburg.  Oregon,  and  in  Eureka,  Long 
Beach,  and  Santa  Rosa,  California  (see 
FOR  FURTHER  INFORMATION  CONTACT). 


Tribal  Lands 

Comment  12:  On  June  3,  1998.  the 
Hoopa  Valley  Tribe  (HVT)  specifically 
requested  that  NMFS  not  designate 
critical  habitat  on  their  reservation  and 
that  NMFS  waive  ESA  section  7 
consultation  requirements  when  the 
tribe  has  a  plan  in  place  which  protects 
fish  habitat  and  meets  the  requirements 
of  the  Secretarial  Order  entitled 
"American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act"  on 
June  5,  1997  (Secretarial  Order). 

Response:  The  unique  and  distinctive 
relationship  between  the  United  States 
and  Indian  tribes  is  defined  by  treaties, 
statutes,  executive  orders,  judicial 
decisions,  and  agreements,  that 
differentiates  tribes  ft'om  the  other 
entities  that  deal  with,  or  are  affected 
by,  the  Federal  Government.  This 
relationship  has  given  rise  to  a  special 
Federal  trust  responsibility  involving 
the  legal  responsibilities  and  obligations 
of  the  United  States  toward  Indian  tribes 
and  the  application  of  fiduciary 
standards  of  due  care  with  respect  to 
Indian  lands,  tribal  trust  resources,  and 
the  exercise  of  tribal  rights.  Pursuant  to 
the  treaties,  statutes,  judicial  decisions, 
executive  orders  and  other  agreements 
that  define  the  relationship  between  the 
United  States  and  tribes,  lands  have 
been  retained  by  Indian  tribes  or  have 
been  set  aside  for  tribal  use.  These  lands 
are  managed  by  Indian  tribes  in 
accordance  with  tribal  goals  and 
objectives,  within  the  framework  of 
applicable  laws. 

As  a  means  of  recognizing  the 
responsibilities  and  relationship 
between  the  United  States  and  Indian 
tribes,  the  Secretaries  of  Commerce  and 
Interior  issued  the  Secretarial  Order 
entitled  "American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act"  on 
June  5,  1997  (Secretarial  Order).  The 
Secretarial  Order  clarifies  the 
responsibilities  of  NMFS  and  FWS 
when  carrying  out  authorities  under  the 
ESA  and  requires  that  they  consult  with, 
and  seek  participation  of,  the  affected 
Indian  tribes  to  the  maximum  extent 
practicable.  The  Secretarial  Order 
further  provides  that  the  Services  *  *  * 
"shall  consult  with  the  affected  Indian 
tribe(s)  when  considering  the 
designation  of  critical  habitat  in  an  area 
that  may  impact  tribal  trust  resources, 
tribally  owned  fee  lands,  or  the  exercise 
of  tribal  rights.  Critical  habitat  shall  not 
be  designated  in  such  areas  unless  it  is 
determined  essential  to  conserve  a  listed 
species." 

Pursuant  to  the  requirements  of  the 
Secretarial  Order  and  in  response  to 


written  and  verbal  comments  provided 
by  the  Hoopa  Valley  Tribe  (HVT)  and 
other  tribes  in  California,  as  well  as  the 
Bureau  of  Indian  Affairs  (BIA),  NMFS 
engaged  several  tribes  in  govemment-to- 
govemment  consultation  concerning  the 
inclusion  of  tribal  lands  in  the  final 
critical  habitat  designation  for  coho 
salmon.  Prior  to  initiating  govemment- 
to-govemment  consultation.  NMFS 
reviewed  available  information  from  the 
BIA  and  concluded  that  the  tribal  lands 
most  likely  to  be  affected  by  a  final 
critical  habitat  designation  for  coho 
salmon  were  the  Yurok  Reservation, 
Hoopa  Valley  Reservation,  Karuk 
Reservation,  and  the  Round  Valley 
Reservation,  all  of  which  are  located  in 
the  Southern  Oregon/Northern 
California  Coasts  ESU.  The  major  river 
basins  containing  these  reservation 
lands  and  listed  coho  salmon 
populations  are  the  Klamath,  Trinity, 
and  Eel  River  basins.  Accordingly, 
NMFS'  government-to-government 
consultation  efforts  concerning  coho 
salmon  critical  habitat  were  focused  on 
these  tribes.  In  addition  to  these  larger 
tribal  reservations,  there  are  a  large 
number  of  smaller  Indian  rancherias 
located  in  both  the  Southern  Oregon/ 
Northern  California  Coasts  and  Central 
California  Coast  ESUs  which  could 
potentially  be  affected,  depending  on 
their  specific  locations. 

As  part  of  the  govemment-to- 
govemment  consultation  process  called 
for  in  the  Secretarial  Order,  NMFS 
solicited  written  comments  from  the 
Yurok  Tribe,  Karuk  Tribe  of  California, 
HVT,  and  the  Round  Valley  Tribe 
regarding  the  inclusion  of  tribal  lands  in 
the  final  critical  habitat  designation,  and 
also  met  with  representatives  from  each 
tribe  to  discuss  the  issue  and  their 
concerns  in  greater  detail.  In  the  course 
of  these  discussions,  each  tribe 
expressed  its  opposition  to  the  inclusion 
of  tribal  lands  in  the  final  critical  habitat 
designation.  The  Yurok  Tribe  expressed 
its  support  for  the  recovery  of  coho 
salmon  and  other  non-listed  species,  but 
felt  that  its  current  resource 
management  plans  and  practices  already 
promoted  the  conservation  and  recovery 
of  these  species.  They  were  also 
concerned  that  designating  tribal  lands 
as  critical  habitat  would  place  an 
additional  burden  upon  the  Tribe,  but 
recognized  that  impacts  to  critical 
habitat  would  only  be  considered  in  the 
course  of  section  7  consultations. 
Similarly.  HVT  expressed  its  support  for 
coho  salmon  recovery,  but  argued  that 
its  existing  resoiu"ce  management  plans 
and  other  efforts  already  contribute  to 
the  recovery  of  coho  salmon  and  other 
species  on  the  reservation,  and  more 
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than  cbmpensate  for  the  small  impact 
that  tr  bal  activities  have  on  the  listed 
specie  ;  when  compared  with  non-tribal 
activit  es  in  the  Trinity  River  basin  (e.g., 
Federa  1  water  project  operations,  timber 
harves  ,  etc).  In  its  view.  NMFS  should 
give  d(  ference  to  tribal  management 
efforts  in  accordance  with  the 
Secret!  rial  Order  and  thereby  recognize 
the  CO!  itribution  that  tribal  management 
makes  for  the  recovery  of  listed  coho 
salmoi .  In  addition,  the  tribe  asserted 
that  in  ;luding  tribal  lands  in  the  critical 
habitat  designation  would  infringe  on 
its  sovi  sreignty  and  was  inconsistent 
with  tl  e  approach  taken  by  FWS  when 
it  excluded  HVT  lands  from  the  critical 
habitat  designation  for  the  marbled 
murrel  jt 
Basel 


tribi  1 
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Valley  Rancheria,  Smith  River 
Rancheria,  and  Yurok  Reservation. 

Consistent  with  the  provisions  of  the 
Secretarial  Order,  NMFS  will  respect 
the  exercise  of  tribal  sovereignty  over 
the  management  of  Indian  lands  and 
tribal  trust  resources,  and  give  deference 
to  tribal  conservation  and  management 
plans  for  tribal  trust  resources  to  the 
extent  that  they  address  the 
conservation  needs  of  coho  salmon  or 
other  listed  species.  NMFS  is  currently 
engaged  in  a  programmatic  ESA  section 
7  consultation  with  BIA  and  a 
government-to-government  consultation 
with  HVT  regarding  its  Forest 
Management  Plan  (FMP)  and  its 
associated  standards  and  guidelines. 
Through  these  consultation  processes, 
NMFS  is  working  with  HVT  and  BL\  to 
determine  the  effects  of  FMP 
implementation  on  coho  salmon  and  its 
habitat,  including  adjacent  riparian  and 
upslope  habitat,  as  well  as  to  ensure  that 
FMP  implementation  on  tribal  lands 
supports  the  conservation  of  coho 
salmon. 

Agencies  Affected  by  Critical  Habitat 
Designation 

Comment  13:  NPS  requested  that 
NMFS  include  them  as  an  agency 
affected  by  the  critical  habitat 
designation  due  to  the  fact  that  they 
manage  and  fund  salmonid  restoration 
projects  at  Golden  Gate  Nationed 
Recreation  Area,  Muir  Woods  National 
Monument,  and  Redwood  National  and 
State  Parks.  The  U.S.  Department  of 
Interior  requested  that  the  Natural 
Resource  Conservation  Service  (NRCS) 
and  FEMA  be  identified  as  well, 
because  both  agencies  can  conduct  or 
authorize  activities  that  alter  coho 
salmon  critical  habitat.  In  addition,  they 
requested  that  NMFS  identify  an 
"emergency  communications  network" 
which  would  allow  NMFS  to  provide 
these  agencies  with  fisheries  technical 
expertise  during  cleanups  associated 
with  floods  and  other  emergencies. 

Response:  NMFS  has  reviewed,  and 
concurs  with,  the  information  submitted 
bv  both  commenters  and  will  add  the 
NPS,  NRCS.  and  FEMA  to  the  list  of 
affected  agencies. 

NMFS  agrees  with  the  commenters 
requesting  that  guidelines  be  established 
so  that  emergency  response  agencies 
(e.g.,  FEMA)  can  avoid  adversely 
modifying  critical  habitat  during  their 
mitigation  actions  after  a  natural 
disaster.  To  that  end,  NMFS  is  in 
contact  with  the  NRCS  and  is  giving 
input  on  their  Programmatic 
Environmental  Impact  Statement  on 
Emergency  Watershed  Protection 
actions.  NMFS  hopes  that  through  such 
input  it  will  be  able  to  help  establish  a 


strong  set  of  guidelines  for  protecting 
critical  habitat  when  a  natiiral  disaster 
strikes  and  immediate  action  must  be 
taken  to  protect  human  life  and 
property.  Further,  it  is  NMFS'  position 
that  with  such  a  set  of  guidelines  in 
place,  there  will  be  no  reason  for  NMFS 
to  become  involved  in  making  on-the- 
ground  decisions  regarding  disaster 
mitigation  actions.  The  guidelines  will 
protect  critical  habitat  in  advance  and, 
in  most  cases,  thereby  take  the  place  of 
the  difficult  and  potentially  time- 
consuming  process  of  emergency 
consultation.  Thus,  the  guidelines 
themselves  will  largely  obviate  the  need 
for  an  emergency  communications 
network. 

Changes  to  the  Proposed  Rule 

Based  on  comments  and  new 
information  received  on  the  proposed 
rule,  NMFS  is  modifying  the  final 
critical  habitat  designation  for  these  two 
ESUs  as  follows: 

(1)  Phoenix,  Willow  Lake,  Fish  Lake, 
Agate  Lake,  Emigrant  Lake,  and  Selmac 
Lake  Dams  have  been  added  to  the  list 
of  dams/reservoirs  representing  the 
upstream  extent  of  critical  habitat  for 
these  ESUs. 

(2)  Matthews  Dam  is  removed  from 
the  list  of  dams/reservoirs  representing 
the  upstream  extent  of  critical  habitat 
for  the  Southern  Oregon/Northern 
California  Coasts  ESU. 

(3)  Nicasio  Dam  is  corrected  to 
"Seeger  Dam." 

(4)  Mill  Valley  Creek  is  corrected  to 
"Arroyo  Corte  Madera  Del  Presidio." 

(5)  Adjacent  riparian  zones  have  been 
re-defined  and  are  now  based  on  a 
functional  (rather  than  quantitative) 
description. 

(6)  NPS,  Environmental  Protection 
Agency  (EPA),  NRCS,  FEMA,  and  BIA 
have  been  included  as  agencies  affected 
by  the  critical  habitat  designation. 

(7)  Beaver  removal,  diking,  and 
streambank  stabilization  have  been 
identified  as  activities  that  may  require 
special  management  consideration. 

(8)  Tribal  lands  in  northern  California 
are  excluded  from  the  critical  habitat 
designations. 

Critical  Habitat  of  California  and 
Southern  Oregon  Coho  Salmon 

Biological  information  for  listed  coho 
salmon  can  be  found  in  NMFS'  species 
status  reviews  (Bryant,  1994;  Weitkamp 
et  ai,  1995;  NMFS,  1997),  species  life 
history  summaries  (Shapavalov  and 
Taft,  1954;  Laufle  et  ai,  1986;  Hassler, 
1937;  Anderson,  1995;  Sandercock, 
1991).  and  in  Federal  Register  notices  of 
proposed  and  final  listing 
determinations  (59  FR  21744,  April  26, 
1994;  60  FR  38011,  July  25, 1995;  61  FR 
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56138,  October  31,  1996;  62  FR  24588, 
May  6,  1997). 

The  current  geographic  range  of  coho 
salmon  from  the  Oregon  and  California 
coasts  includes  vast  areas  of  the  North 
Pacific  ocean,  nearshore  marine  zone, 
and  extensive  estuarine  and  riverine 
areas.  The  marine  distribution  south  of 
Punta  Gorda,  California,  appears  to 
encompass  a  relatively  narrow, 
nearshore  strip  approximately  100  km 
wide  (Taft,  1937;  Shapovalov  and  Taft, 
1954;  Laufle  et  al.  1986;  NOAA,  1990; 
Weitkamp  et  al.,  1995).  North  of  Punta 
Gorda,  the  distribution  widens  to 
encompass  nearly  all  marine  areas  north 
of  41°  latitude  (Wright,  1968:  Godfrey  et 
al.,  1975;  NOAA,  1990).  Major  rivers, 
estuaries,  and  bays  known  to  support 
coho  salmon  within  the  Southern 
Oregon/Northern  California  Coasts  ESU 
include  the  Rogue  River,  Smith  River, 
Klamath  River,  Mad  River,  Humboldt 
Bay,  Eel  River,  and  Mattole  River. 
Within  the  range  of  the  Central 
California  Coast  ESU,  major  rivers, 
estuaries,  and  bays  include  the  Ten 
Mile,  Noyo,  Big,  Navarro,  Garcia, 
Gualala,  and  Russian  Rivers,  and 
Tomales  and  San  Francisco  Bays 
(Emmett  et  al.,  1991;  Nickelson  et  al, 
1992;  Brown  and  Moyle,  1991;  Brj'ant, 
1994;  California  Department  of  Fish  and 
Game  (CDFG),  1994;  Weitkamp  et  al. 
1995).  Many  smaller  coastal  rivers  and 
streams  in  each  ESU  also  provide 
essential  estuarine  habitat  for  coho 
salmon,  but  access  is  often  constrained 
by  seasonal  fluctuations  in  hydrologic 
conditions. 

Any  attempt  to  describe  the  current 
distribution  of  coho  salmon  must  take 
into  account  the  fact  that  extant 
populations  and  densities  are  a  small 
fraction  of  historical  levels.  All  coho 
salmon  stocks  in  the  Central  California 
Coast  ESU  are  extremely  depressed 
relative  to  past  abundance  emd  there  are 
limited  data  to  assess  population 
numbers  or  trends.  The  main  coho 
salmon  stocks  in  this  region  are  from  the 
Ten  Mile  River,  Big  River,  Nolo  River, 
Navarro  River,  Garcia  River,  Gualala 
River.  Russian  River,  Lagunitas  Creek, 
Waddell  Creek,  and  Scott  Creek.  Several 
of  these  stocks  are  heavily  influenced  by 
hatcheries  and,  apparently,  have  little 
natural  production  in  mainstem  reaches. 
Historically,  coho  salmon  abundance 
within  this  region  was  estimated  from 
50,000  to  125,000  native  coho  salmon. 
Presently,  coho  salmon  abundance 
within  this  region  is  estimated  to  be  less 
than  5,000  naturally  reproducing  fish, 
and  a  vast  majority  of  these  are 
considered  to  be  hatchery  origin  fish 
(Brown  and  Moyle,  1991;  Bryant,  1994; 
CDFG,  1994). 


All  coho  salmon  stocks  between 
Punta  Gorda  and  Cape  Blanco  in  the 
Southern  Oregon/Northern  California 
Coasts  ESU  are  also  depressed  relative 
to  past  abundance,  and  there  are  limited 
data  to  assess  population  numbers  or 
trends  currently.  The  main  coho  salmon 
stocks  in  this  region  are  from  the  Rogue, 
Klamath,  and  Trinity  Rivers,  and  the 
latter  two  are  heavily  influenced  by 
hatcheries  and  have  little  natural 
production  in  mainstem  reaches.  Other 
important  stocks  within  this  ESU 
include  the  Winchuck,  Chetco.  Smith. 
Mad,  Elk,  Eel,  and  the  Mattole  Rivers. 
Historically,  coho  salmon  abundance 
within  this  region  was  estimated  from 
150,000  to  400,000  native  fish. 
Presently,  abundance  is  estimated  to  be 
less  than  30,000  naturally  reproducing 
coho  salmon,  and  a  vast  majority  of 
these  (roughly  20,000)  are  considered  to 
be  hatchery  origin  fish  (Brown  and 
Moyle,  1991,  Bryant,  1994;  CDFG,  1994; 
Weitkamp  et  al.  1995). 

Within  the  range  of  both  ESUs,  the 
species'  life  cycle  can  be  separated  into 
five  essential  habitat  types:  (1)  Juvenile 
summer  and  winter  rearing  areas  ;  (2) 
juvenile  migration  corridors;  (3)  areas 
for  growth  and  development  to 
adulthood:  (4)  adult  migration  corridors; 
and  (5)  spawning  areas.  Areas  1  and  5 
are  often  located  in  small  headwater 
streams  and  side  channels,  while  areas 
2  and  4  include  these  tributaries  as  well 
as  mainstem  reaches  and  estuarine 
zones.  Growth  and  development  to 
adulthood  (area  3)  occurs  primarily  in 
near-and  off-shore  marine  waters, 
although  final  maturation  takes  place  in 
freshwater  tributaries  when  the  adults 
return  to  spawn.  Within  these  areas, 
essential  features  of  coho  salmon  critical 
habitat  include  adequate;  (1)  substrate, 
(2)  water  quality,  (3)  water  quantity,  (4) 
water  temperatiu^e.  (5)  water  velocity, 
(6)  cover/shelter,  (7)  food.  (8)  riparian 
vegetation,  (9)  space,  and  (10)  safe 
passage  conditions.  Given  the  vast 
geographic  range  occupied  by  each  of 
these  coho  salmon  ESUs  and  the  diverse 
habitat  types  used  by  the  various  life 
stages,  it  is  not  practical  to  describe 
specific  values  or  conditions  for  each  of 
these  essential  habitat  features. 
However,  good  summaries  of  these 
environmental  parameters  and 
freshwater  factors  that  have  contributed 
to  the  decline  of  this  and  other 
salmonids  can  be  found  in  reviews  by 
CDFG,  1965;  California  Advisory 
Committee  on  Salmon  and  Steelhead 
Trout,  1988;  Brown  and  Moyle,  1991: 
Bjornn  and  Reiser,  1991:  Nehlsen  et  al, 
1991;  Higgins  et  al,  1992:  California 
State  Lands  Commission,  1993;  Botkin 


et  al.  1995;  NMFS,  1996b:  and  Spence 
et  al.  1996. 

NMFS  believes  that  the  current  range 
of  the  species  encompasses  all  essential 
habitat  features  and  is  adequate  to 
ensure  the  species'  conservation. 
Therefore,  designation  of  habitat  areas 
outside  the  species'  current  range  (i.e., 
historical  habitats  above  the  17  dams 
identified  in  Tables  5  and  6)  is  not 
necessary.  For  reasons  described  earlier 
in  this  document,  NMFS  has  revised  its 
designation  of  freshwater  and  estuarine 
critical  habitat  to  include  riparian  areas 
that  provide  the  following  functions: 
shade,  sediment,  nutrient  or  chemical 
regulation,  streambank  stability,  and 
input  of  large  woody  debris  or  organic 
matter.  It  is  important  to  note  that 
habitat  quality  in  this  range  is 
intrinsically  related  to  the  quality  of 
riparian  and  upland  areas  and  of 
inaccessible  headwater  or  intermittent 
streams  which  provide  key  habitat 
elements  (e.g.,  large  woody  debris, 
gravel,  water  quality)  crucial  for  coho  in 
downstream  reaches.  Marine  habitats 
(i.e.,  oceanic  or  nearshore  areas  seaward 
of  the  mouth  of  coastal  rivers)  are  also 
vital  to  the  species,  and  ocean 
conditions  are  believed  to  have  a  major 
influence  on  coho  salmon  survival  (see 
review  in  Pearcy,  1992).  Although 
NMFS  has  not  included  the  ocean  as 
critical  habitat  in  this  final  rule,  the 
agency  will  be  re-evaluating  this  issue 
and  may  propose  including  specific 
marine  zones  for  each  ESU  in  a  separate 
Federal  Register  document. 

The  regulatory  descriptions  of  critical 
habitat  for  each  ESU  can  be  found  at  the 
end  of  this  Federal  Register  document. 

Need  for  Special  Management 
Considerations  or  Protection 

To  ensure  that  the  essential  areas  and 
features  are  maintained  or  restored, 
special  management  may  be  needed. 
Activities  that  may  require  special 
management  considerations  for 
freshwater  and  estuarine  life  stages  of 
listed  coho  salmon  include,  but  are  not 
limited  to  (1)  land  management;  (2) 
timber  harvestr(3)  point  and  non-point 
water  pollution;  (4)  livestock  grazing;  (5) 
habitat  restoration:  (6)  beaver  removal; 
(7)  irrigation  water  withdrawals  and 
returns;  (8)  mining;  (9)  road 
construction:  (10)  dam  operation  and 
maintenance:  (11)  diking  and 
streambank  stabilization;  and  (12) 
dredge  and  fill  activities.  Not  all  of  these 
activities  are  necessarily  of  current 
concern  within  every  watershed; 
however,  they  indicate  the  potential 
types  of  activities  that  will  require 
consultation  in  the  future.  No  special 
management  considerations  have  been 
identified  for  listed  coho  salmon  while 
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they  ar  ?  residing  in  the  ocean 
enviro!  iment. 

Activities  That  May  Affect  Critical 
Habitat 

A  wi  de  range  of  activities  may  affect 
the  essi  sntial  habitat  requirements  of 
listed  c  oho  salmon  in  freshwater  and 
estuari  le  habitats.  More  in-depth 
discussions  are  contained  in  the 
response  to  comments  under  "Scope 
and  Ex  ent  of  Critical  Habitat"  and  in 
Federa  Register  documents  announcing 
the  list:  ng  determinations  for  each  ESU 
(61  FR  )6138.  October  31,  1996:  62  FR 
24588,  Vlay  6,  1997).  These  activities 
include  water  and  land  management 
actions  of  Federal  agencies  (i.e.,  USFS, 
U.S.  Bureau  of  Land  Management 
(BLM),  U.S.  Army  Corps  of  Engineers 
(COE),  J.S.  Bureau  of  Reclamation 
(BOR),  he  Federal  Highway 
Admin  stration  (FHA).  NRCS.  MPS.  BIA, 
and  the  Federal  Energy  Regulatory 
Commi  ision  (FERC))  and  related  or 
similar  actions  of  other  federally 
regulatf  d  projects  and  lands,  including 
livestock  grazing  allocations  by  the 
USFS  a  id  BLM;  hydropower  sites 
license!  by  the  FEJRC;  dams  built  or 
operate  1  by  COE  or  BOR;  timber  sales 
conduc  ed  by  the  USFS  and  BLM;  road 
buildin  ;  activities  authorized  by  the 
FHA.  USFS,  BLM,  and  NFS;  and  mining 
and  roa  i  building  activities  authorized 
by  the  states  of  California  and  Oregon. 
Other  a  ;tions  of  concern  include  dredge 
and  fill,  mining,  diking,  and  bank 
stabilizi  ition  activities  authorized  or 
conduc  ed  by  COE,  habitat 
modific  itions  authorized  by  the  FEMA, 
and  app  roval  of  water  quality  standards 
and  pes  :icide  labeling  and  use 
restrictians  administered  by  EPA. 

The  F  ederal  agencies  that  will  most 
likely  bi  >  affected  by  this  critical  habitat 
designa  ion  include  the  USFS,  BLM, 
BOR.  COE,  FHA,  NRCS,  MPS,  BIA, 
FEMA,  i:PA.  and  FERC.  This 
designa  ion  will  provide  these  agencies, 
private  mtities.  and  the  public  with 
clear  no  tification  of  critical  habitat 
designa  ed  for  listed  coho  salmon  and 
the  boui  idaries  of  the  habitat  and 
protecti  )n  provided  for  that  habitat  by 
the  ESA  section  7  consultation  process. 
This  de!  agnation  will  also  assist  these 
agencies  and  others  in  evaluating  the 
potentia  1  effects  of  their  activities  on 
listed  cc  ho  salmon  and  their  critical 
habitat  <  jid  in  determining  if 
consult<  tion  with  NMFS  is  needed. 

Expected  Economic  Impacts  of 
Designating  Critical  Habitat 

The  ei  :onomic  impacts  to  be 
conside:  ed  in  a  critical  habitat 
designa!  ion  are  the  incremental  effects 
of  critic  J  habitat  designation  above  the 


economic  impacts  attributable  to  listing 
or  attributable  to  authorities  other  than 
the  ESA  (see  response  to  comments 
under  Economic  Considerations). 
Incremental  impacts  result  from  special 
management  activities  in  those  areas,  if 
any,  outside  the  present  distribution  of 
the  listed  species  that  NMFS  has 
determined  to  be  essential  to  the 
conservation  of  the  species.  For  these 
coho  salmon  ESUs  NMFS  has 
determined  that  the  present  geographic 
extent  of  their  freshwater  and  estuarine 
range  is  likely  sufficient  to  provide  for 
conservation  of  the  species,  although 
the  quality  of  that  habitat  needs 
improvement  on  many  fronts.  Because 
NMFS  is  not  designating  any  areas 
beyond  the  current  range  of  these  coho 
ESUs  as  critical  habitat,  the  designation 
will  result  in  few,  if  any,  additional 
economic  effects  beyond  those  that  may 
have  been  caused  by  listing  and  by  other 
statutes. 

Change  in  Designation  of  Critical 
Habitat  and  Need  for  Correction 

In  the  proposed  rule  issued  on 
November  25,  1997,  (62  FR  62741), 
Central  California  Coast  and  Southern 
Oregon/Northern  California  Coasts  coho 
salmon  ESUs  were  added  to  part  226, 
subpart  C  as  §§  226.24  and  226.25 
respectively.  Since  November  25,  NMFS 
has  issued  a  final  nde  (64  FR  140525, 
March  23,  1999)  consolidating  and 
reorganizing  existing  regulations 
regarding  implementation  of  the  ESA.  In 
this  final  rule,  critical  habitat 
designations  for  the  Central  California 
Coast  and  Southern  Oregon/Northern 
California  Coasts  ESUs  have  been  added 
as  §  226.210  paragraphs  (a)  and  (b), 
respectively. 

This  document  also  corrects  the  date 
for  the  uses  citation  for  Hydrologic 
units  as  defined  by  the  Department  of 
the  Interior  (DOI),  U.S.  Geological 
Survey  contained  in  §  226.23.  The  final 
rule  consolidating  and  reorganizing 
existing  regulations  regarding 
implementation  of  the  ESA  (64  FR 
14052,  March  23,  1999)  also 
redesignated  §  226.23  as  §  226.206. 

References 

The  complete  citations  for  the 
references  used  in  this  document  can  be 
obtained  by  contacting  Garth  Griffin, 
NMFS  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Classification 

NMFS  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  for  critical 


habitat  designations  made  pursuant  to 
the  ESA.  See  Douglas  County  v.  Babbitt, 
48  F.3d  1495  (9th  Cir.  1995),  cert, 
denied,  116  S.Ct.  698  (1996). 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

NMFS  is  designating  only  the  current 
range  of  these  coho  salmon  ESUs  as 
critical  habitat.  Given  the  affinity  of  this 
species  to  spawn  in  small  streams,  this 
current  range  encompasses  a  wide  range 
of  habitat,  including  small  tributary 
reaches,  as  well  as  mainstem,  off- 
channel  and  estuarine  areas.  Areas 
excluded  fi'om  this  designation  include 
historically-occupied  areas  above  1 7 
impassable  dams  and  headwater  areas 
above  impassable  natiu-al  barriers  (e.g., 
long-standing,  natural  waterfalls).  Since 
NMFS  is  designating  the  current  range 
of  the  listed  species  as  critical  habitat, 
this  designation  will  not  impose  any 
additional  requirements  or  economic 
effects  upon  small  entities,  beyond 
those  which  may  accrue  from  section  7 
of  the  ESA.  Section  7  requires  Federal 
agencies  to  insure  that  any  action  they 
carry  out,  authorize,  or  fund  is  not  likely 
to  jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  (ESA  section  7(a)(2)). 
The  consultation  requirements  of 
section  7  of  the  ESA  are 
nondiscretionary  and  are  effective  at  the 
time  of  species'  listing.  Therefore, 
Federal  agencies  must  consult  with 
NMFS  and  ensure  their  actions  do  not 
jeopardize  a  listed  species,  regardless  of 
whether  critical  habitat  is  designated. 

In  the  future,  should  NMFS  determine 
that  designation  of  habitat  areas  outside 
the  species'  current  range  is  necessary 
for  conservation  and  recovery,  NMFS 
will  analyze  the  incremental  costs  of 
that  action  and  assess  its  potential 
impacts  on  small  entities,  as  required  by 
the  Regulatory  Flexibility  Act.  Until  that 
time,  a  more  detailed  analysis  would  be 
premature  and  would  not  reflect  the 
true  economic  impacts  of  the  action  on 
local  businesses,  organizations,  and 
governments. 

Accordingly,  the  Chief  Counsel  for 
Regulation  of  the  Department  of 
Commerce  certified  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  with  the  proposed  rule 
that,  if  adopted,  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
NMFS  received  two  comments, 
addressed  above,  concerning  this 
certification.  These  comments  did  not 
result  in  any  change  regarding  the 
certification.  As  a  result,  no  final 
Regulatory  Flexibility  Act  analysis  was 
prepared. 
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This  rule  does  not  contain  a 
collection-of-infonnation  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  226 

Endangered  and  threatened  species. 
Incorporation  by  reference. 

Dated:  April  28,  1999. 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  226  is  amended 
as  follows: 

PART  226— DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1533. 

§226.206    [Corrected] 

2.  In  §  226.206(a),  in  the  fourth 
sentence,  remove  "1986"  and  add  in  its 
place,  "1987". 

3.  Section  226.210  is  added  to  read  as 
follows: 

§  226.21 0    Central  California  Coast  Coho 
Salmon  (Oncorhynchus  kisutch).  Southern 
Oregon/Northern  California  Coasts  Coho 
Salmon  (Oncorhynchus  kisutch). 

Critical  habitat  is  designated  to 
include  all  river  reaches  accessible  to 
listed  coho  within  the  range  of  the  ESUs 
listed,  except  for  reaches  on  Indian 
lands  defined  in  Tables  5  and  6  to  this 
part.  Critical  habitat  consists  of  the 
water,  substrate,  and  adjacent  riparian 
zone  of  estuarine  and  riverine  reaches  in 
hydrologic  units  and  counties  identified 
in  Tables  5  and  6  to  this  part  for  all  of 
the  coho  ESUs  listed  in  this  section. 


Accessible  reaches  are  those  within  the 
historical  range  of  the  ESUs  that  can 
still  be  occupied  by  any  life  stage  of 
coho  salmon.  Inaccessible  reaches  are 
those  above  longstanding,  natiirally 
impassable  barriers  (i.e.,  natural 
waterfalls  in  existence  for  at  least 
several  hundred  years)  and  specific 
dams  within  the  historical  range  of  each 
ESU  identified  in  Tables  5  and  6  to  this 
part.  Hydrologic  units  are  those  defined 
by  the  Department  of  the  Interior  (DOI), 
U.S.  Geological  Survey  (USGS) 
publication,  "Hydrologic  Unit  Maps." 
Water  Supply  Paper  2294, 1987,  and  the 
following  DOI,  USGS,  1:500,000  scale 
hydrologic  unit  maps:  State  of  Oregon, 
1974  and  State  of  California,  1978 
which  are  incorporated  by  reference. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
USGS  publication  and  maps  may  be 
obtained  from  the  USGS,  Map  Sales. 
Box  25286,  Denver,  CO  80225.  Copies 
may  be  inspected  at  NMFS,  Protected 
Resources  Division,  525  NE  Oregon 
Street— Suite  500,  Portland,  OR  97232- 
2737,  or  NMFS,  Office  of  Protected 
Resources,  1315  East-West  Highway, 
Silver  Spring,  MD  20910,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

(a)  Central  California  Coast  Coho 
Salmon  (Oncorhynchus  kisutch). 
Critical  habitat  is  designated  to  include 
all  river  reaches  accessible  to  listed 
coho  salmon  from  Pimta  Gorda  in 
northern  California  south  to  the  San 
Lorenzo  River  in  central  California, 
including  Arroyo  Corte  Madera  Del 
Presidio  and  Corte  Madera  Creek, 
tributaries  to  San  Francisco  Bay.  Critical 


habitat  consists  of  the  water,  substrate, 
and  adjacent  riparian  zone  of  estuarine 
and  riverine  reaches  (including  off- 
chaimel  habitats)  in  hydrologic  units 
and  counties  identified  in  Table  5  of 
this  part.  Accessible  reaches  are  those 
within  the  historical  range  of  the  ESU 
that  can  still  be  occupied  by  any  life 
stage  of  coho  salmon.  Inaccessible 
reaches  are  those  above  specific  dams 
identified  in  Table  5  of  this  part  or 
above  longstanding,  natxirally 
impassable  barriers  (i.e.,  natural 
waterfalls  in  existence  for  at  least 
several  hundred  years). 

(b)  Southern  Oregon/Northern 
California  Coasts  Coho  Salmon 
(Oncorhynchus  kisutch).  Critical  habitat 
is  designated  to  include  all  river  reaches 
accessible  to  listed  coho  salmon 
between  Cape  Blanco,  Oregon,  and 
Ptmta  Gorda,  California.  Critical  habitat 
consists  of  the  water,  substrate,  and 
adjacent  riparian  zone  of  estuarine  and 
riverine  reaches  (including  off-channel 
habitats)  in  hydrologic  units  and 
counties  identified  in  Table  6  of  this 
part.  Accessible  reaches  are  those 
within  the  historical  range  of  the  ESU 
that  can  still  be  occupied  by  any  life 
stage  of  coho  salmon.  Inaccessible 
reaches  are  those  above  specific  dams 
identified  in  Table  6  of  this  part  or 
above  longstanding,  naturally 
impassable  barriers  (i.e.,  natural 
waterfalls  in  existence  for  at  least 
several  hundred  years). 

3.  Tables  5  and  6  are  added  to  part 
226  to  read  as  follows:  Table  5  to  Part 
226 — Hydrologic  Units  and  Counties 
Containing  Critical  Habitat  for  Central 
California  Coast  Coho  Salmon,  Tribal 
Lands  within  the  Range  of  the  ESU.  and 
Dams/Reservoirs  Representing  the 
Upstream  Extent  of  Critical  Habitat 


Hydrologic 
unit  name 


San  Lorenzo-Soquel  ... 
San  Francisco  Coastal 
South. 

San  Pablo  Bay 

Tomales-Dral<e  Bays  .. 


Hydrologic 
unit  No. 


Bodega  Bay 
Russian  


Gualala-Salmon  

Big-Navarro-Garcia 


18060001 
18050006 

18050002 
18050005 

18010111 
18010110 


18010109 
18010108 


Counties  and  tribal  lands  contained  in  hydrologic 
unit  and  within  the  range  of  ESU'  - 


Santa  Cruz  (CA),  San  Mateo  (CA) 
San  Mateo  (CA). 


Marin  (CA),  Napa  (CA)  .... 
Marin  (CA),  Sonoma  (CA) 


Marin  (CA),  Sonoma  (CA). 

Sonoma  (CA),  Mendocino  (CA)—Cloverdale 
Rancheria;  Coyote  Valley  Rancheria;  Dry  Creek 
Rancheria;  Guidiville  Rancheria;  Hopland 
Rancheria:  Lytton  Rancheria:  Pinoleville 
Rancheria:  Stewarts  Point  Rancheria. 

Sonoma  (CA),  Mendocino  (CA). 

Mendocino  (CA)—  Manchester/Point  Arena 
Rancheria;. 


Dams  (reservoirs) 


Newell  Dam  (Loch  Lomond). 


Phoenix  Dam  (Phoenix  Lake) 
Peters  Dam  (Kent  Lake):  Seeger  Dam  (Nicasio 
Reservoir). 

Warm  Springs  Dam  (Lake  Sonoma):  Coyote  Dam 
(Lake  Mendocino). 


'Some  counties  have  very  limited  overiap  with  estuarine,  riverine,  or  riparian  habitats  identified  as  critical  habitat  tor  this  ESU  Consult  USGS 
hydrologic  unit  maps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries 
-  Tribal  lands  are  specifically  excluded  from  critical  habitat  for  this  ESU. 

Table  6  to  Part  226— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Southern  Oregon/Northern  California 
Coasts  Coho  Salmon,  Tribal  Lands  within  the  Range  of  the  ESU,  and  Dams/Reservoirs  Representing  the  Upstream  Extent 
of  Critical  Habitat.  f  e>  f 
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Hydrok  gic  unit  name 


Mattole 
South  F(ik  Eel 


Lower 
Middle 


E«l  

F(  irk  Eel 


Upper  Ec  I 
Mad-Redl«ood 

Smith 


South  Fcfk  Trinity 
Trinity 


Salmon 
Lower  Klimath 


Scott  ... 
Shasta 

Upper  Klamath 
Chetco 
Illinois  . 
Lower 
Applegat  > 
Middle 
Upper 


R)gi 
Rcgi 


Sixes 
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Rcgue 


ue 

ue  . 


Hydrologic 
unit  No. 


18010107 
1.8010106 

18010105 
18010104 

18010103 
18010102 

18010101 

18010212 
18010211 

18010210 
18010209 


18010208 
18010207 
18010206 
17100312 
17100311 
17100310 
17100309 
17100308 
17100307 


17100306 


Counties  and  tribal  lands  contained  in  hydrologic 
unit  and  within  the  range  of  ESU'  - 


Valley 


Humboldt  (CA),  Mendocino  (CA). 

Mendocino     (CA),     Humboldt     (CA)—Laytonville 

Rancheria:  Sherwood  Valley  Rancheria. 
Mendocino  (CA),  Humboldt  (CA),  Trinity  (CA). 
Mendocino  (CA),  Trinity  (CA),  Glenn  (CA),  Uke 

(CA) — Round  Valley  Reservation. 

Mendocino  (CA),  Glenn  (CA),  Lake  (CA)  

Humboldt     (CA),     Trinity     (CA)— S/g     Lagoon 

Rancheria:  Blue  Lake  Rancheria. 
Del     Norte     (CA),      Curry     {OR)— Elk 

Rancheria:  Smith  River  Rancheria. 
Humboldt  (CA),  Trinity  (CA). 
Humboldt  (CA),  Trinity  {CA)—Hoopa  Valley  Res- 
ervation. 
Siskiyou  (CA). 
Del  Norte  (CA),  Humboldt  (CA),  Siskiyou  (CA)— 

Karuk  Reservation:  Resighini  Rancheria:  Yurok 

Reservation. 
Siskiyou  {CA)— Quartz  Valley  Reservation. 

Siskiyou  (CA)  

Siskiyou  (CA).  Jackson  (OR)  

Curry  (OR),  Del  Norte  (CA). 

Curry  (OR).  Josephine  (OR),  Del  Norte  (CA)  

Curry  (OR),  Josephine  (OR),  Jackson  (OR). 

Josephine  (OR),  Jackson  (OR),  Siskiyou  (CA) 

Josephine  (OR),  Jackson  (OR) 

Jackson  (OR),  Klamath  (OR),  Douglas  (OR) 


Curry  (OR). 


Dams  (reservoirs) 


Scott  Dam  (Lake  Pillsbury). 


Lewiston  Dam  (Lewiston  Resen/oir). 


Dwinnell  Dam  (Dwinneli  Reservoir). 
Irongate  Dam  (Irongate  Reservoir). 

Selmac  Lake  Dam  (Lake  Selmac). 

Applegate  Dam  (Applegate  Reservoir). 

Emigrant  Lake  Dam  (Emigrant  Lake). 

Agate  Lake  Dam  (Agate  Lake);  Fish  Lake  Dam 

(Fish  Lake);  Willow  Lake  Dam  (Willow  Lake); 

Lost  Creek  Dam  (Lost  Creek  Resen/oir). 


I  Somel  counties  have  very  limited  overlap  with  estuarine,  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU.  Consult  USGS 
hydrologi ;  unit  maps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries. 
-Tribalflands  are  specifically  excluded  from  critical  habitat  for  this  ESU. 
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NMFS  announces  chcuiges  to 
restrictions  to  the  Pacific  Coast 
sh  limited  entry  fisheries  for 
)le  and  trawl-caught  sablefish  in 
May  ciunulative  limit  period, 
Sebastes  complex  species 
ng  bocaccio,  canary  rockfish, 
owtail  rockfish)  and  for  widow 
in  the  June-July,  and  August- 
ember  cumulative  limit  periods. 
i  imounces  changes  to  the 


restrictions  on  open  access  landings  of 
groundfish  by  vessels  fishing  with 
exempted  trawl  gear.  NMFS  also 
announces  the  season  start  and  end 
dates,  and  the  tier  limits  for  the  1999 
limited  entry,  regular  sablefish  fishery. 
These  restrictions  are  intended  to 
extend  the  fisheries  as  long  as  possible 
during  the  year  while  keeping  landings 
within  the  1999  optimum  yields  (OYs) 
for  these  species  and  allocations. 
DATES:  Effective  from  0001  hours  local 
time  (l.t.)  May  1,  1999.  for  changes  to 
limited  entry  Dover  sole  and  trawl- 
caught  sablefish  limits,  for  changes  to 
open  access  exempted  trawl  groundfish 
limits,  and  for  the  announcement  of  the 
limited  entry,  fixed  gear  regular 
sablefish  fishery;  effective  from  0001 
hours  l.t.  June  1,  1999,  for  changes  to 
limited  entry  widow  rockfish,  Sebastes 
complex,  yellowtail  rockfish,  canary 
rockfish.  and  bocaccio.  For  vessels 
operating  in  the  B  platoon,  effective 
from  0001  hours  l.t.  May  16,  1999,  for 
changes  to  limited  entry  Dover  sole  and 
trawl-caught  sablefish  limits;  effective 
from  0001  hours  l.t.  June  16,  1999,  for 
changes  to  limited  entry  widow 
rockfish.  Sebastes  complex,  yellowtail 
rockfish,  canary  rockfish,  and  bocaccio. 


These  changes  are  in  effect,  unless 
modified,  superseded  or  rescinded, 
until  the  effective  date  of  the  2000 
annual  specifications  and  management 
measures  for  the  Pacific  Coast 
groundfish  fishery,  which  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
May  20,  1999. 

ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 
Administrator),  NMFS,  7600  Sand  Point 
Way  NE,  BIN  C15700,  Bldg.  1,  Seattle, 
WA  98115-0070;  or  William  Hogarth, 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802^213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  King  or  Yvonne  deReynier, 
Northwest  Region,  NMFS,  206-526- 
6140. 

SUPPLEMENTARY  INFORMATION:  The 
following  changes  to  ciurent 
management  measures  were 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council),  in 
consultation  with  the  States  of 
Washington,  Oregon,  and  California,  at 
its  April  5  through  9,  1999,  meeting  in 
Sacramento,  CA. 
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Dover  Sole  and  Trawl-Caught  Sablefish 
Trip  Limit  Increases — Effective  May  1, 
1999 

As  described  in  the  1999  annual 
specifications  and  management 
measures  (64  FR  1316,  January  8,  1999), 
the  Council  introduced  a  new 
cumulative  trip  limit  regime  for  1999 
that  divides  the  fishing  year  into  three 
different  phases  based  on  3-month,  2- 
month,  and  1-month  periods,  with 
specified  limits  for  the  different  time 
periods  for  each  species  in  each  phase. 
The  limits  were  set  to  keep  landings 
within  OYs  for  managed  species,  and  to 
distribute  varying  percentages  of  the 
landings  of  each  species  between  the 
different  cumulative  limit  periods. 

The  first  fishing  phase  in  1999  was  a 
single  3-month  cumulative  limit  period 
from  January  1  through  March  31, 1999. 
The  Dover  sole  vessel  cumulative  trip 
limit  for  that  period  was  70,000  lb 
(31,752  kg),  and  the  fleet  was  expected 
to  take  35  percent  of  the  1999  Dover  sole 
landed  catch  OY  of  8,955  mt,  or  3.134 
mt.  during  that  period.  The  best 
available  information  at  the  April 
Council  meeting  indicates  that  2,570  mt 
of  Dover  sole  had  been  landed  through 
March  27,  1999.  To  give  the  fleet  access 
to  Dover  sole  not  taken  in  the  January 
1  through  March  31  cumulative  limit 
period,  the  Council  recommended 
increasing  the  Dover  sole  cumulative 
limit  for  the  April  1  through  May  31 
cumulative  limit  period  from  20,000  lb 
(9,072  kg)  to  25,000  lb  (11,340  kg).  This 
change  would  be  effective  for  only  the 
April  1  through  May  31  cumulative 
limit  period;  the  June  1  through  July  31, 
and  the  August  1  through  September  30 
cumulative  trip  limits  for  Dover  sole 
will  return  to  20,000  lb  (9,072  kg), 
unless  altered  by  future  inseason 
actions. 

The  trawl-caught  sablefish  cumulative 
trip  limit  for  the  January  1  through 
March  31  period  was  13,000  lb  (5,897 
kg),  and  the  fleet  was  expected  to  take 
20  percent  of  the  1999  limited  entry 
trawl-caught  sablefish  allocation  of 
3.475  mt.  or  695  mt,  during  that  period. 
The  best  available  information  at  the 
April  Coimcil  meeting  indicates  that 
504  m't  of  sablefish  had  been  landed  by 
limited  entry  trawl  vessels  through 
March  27,  1999.  To  give  the  fleet  access 
to  sablefish  not  taken  in  the  January  1 
through  March  31  cumulative  limit 
period,  the  Council  recommended 
increasing  the  trawl-caught  sablefish 
cumulative  limit  for  the  April  1  through 
May  31  cumulative  limit  period  from 
10,000  lb  (4,536  kg)  to  12,000  lb  (5,443 
kg).  This  change  would  also  be  effective 
for  only  the  April  1  through  May  31 
cumulative  limit  period;  the  June  1 


through  July  31  and  August  1  through 
September  30  cumulative  trip  limits  for 
trawl-caught  sablefish  will  return  to 
10,000  lb  (4,536  kg),  unless  altered  by 
future  inseason  actions.  These  lower 
limits  for  Dover  sole  and  sablefish  are 
expected  to  be  more  appropriate  for  the 
summer  months,  when  Dover  sole  and 
sablefish  are  more  aggregated  with 
thomyheads.  Shortspine  thomyheads 
are  relatively  low  in  abundance,  so  trip 
limits  for  other  species  in  the  Dover 
sole/thornyheads/trawl-caught  sablefish 
complex  are  higher  in  the  months  when 
those  species  are  less  inter-mixed. 

Changes  to  Open  Access  Groundfish 
Landings  Restrictions  for  Vessels 
Fishing  With  Exempted  Trawl  Gear- 
Effective  May  1, 1999 

On  April  7,  1999.  NMFS  published  an 
inseason  action  for  groundfish  trip  limit 
changes  that  were  effective  April  1  (64 
FR  16862).  Among  other  changes,  that 
document  implemented  a  March  1999 
Council  recommendation  to  restrict 
open  access  landings  of  groundfish  by 
vessels  engaged  in  fishing  for  pink 
shrimp  with  exempted  trawl  gear  such 
that  the  amount  of  groundfish  in  any 
one  landing  could  not  exceed  the 
amount  of  pink  shrimp  in  that  landing. 
At  its  April  meeting,  the  Council 
recommended  placing  a  similar 
restriction  on  vessels  targeting  other 
species  (spot  and  ridgeback  prawns, 
California  halibut,  and  sea  cucumber) 
with  exempted  trawl  gear.  These 
changes  are  intended  to  discourage 
fishers  from  targeting  groundfish  with 
exempted  trawl  gear.  The  Council 
recommended  an  exception  to  this 
restriction  for  spiny  dogfish,  such  that 
the  amount  of  spiny  dogfish  in  a  landing 
made  by  vessels  using  exempted  trawl 
gear  and  targeting  spot  or  ridgeback 
prawns,  California  halibut,  or  sea 
cucumber  could  exceed  the  amount  of 
the  target  species  in  that  landing.  Spiny 
dogfish  are  abundant  off  the  Pacific 
coast  and  fishers  targeting  spot  or 
ridgeback  prawns  occasionally  find  that 
their  prawn-targeting  tows  have 
inadvertently  captured  a  net  full  of 
spiny  dogfish.  Spiny  dogfish  landings 
would  continue  to  be  constrained  by  the 
overall  groundfish  300  lb  (136  kg)  per 
trip  limit. 

Widow  Rockiish  Trip  Limit  Decrease — 
Effective  June  1,  1999 

The  widow  rockfish  vessel 
cumulative  trip  limit  for  the  January  1 
through  March  31  period  was  70.000  lb 
(31.753  kg),  and  the  limited  entr>'  fleet 
was  expected  to  take  35  percent  of  its 
1999  widow  rockfish  allocation  of  3,777 
mt,  or  1,322  mt.  during  that  period.  The 
best  available  information  at  the  April 


Council  meeting  indicated  that  1.362  mt 
of  widow  rockfish  had  been  landed 
coastwide  through  March  27.  1999. 
Although  this  amount  is  close  to  the 
1,322  mt  tcu^et  for  that  period,  the 
Council's  Groiuidfish  Management 
Team  commented  that  the  pace  of  the 
fishery  indicated  that  widow  rockfish 
cumulative  limits  for  the  summer 
cumulative  limit  periods  were  set  too 
high,  and  that  the  expected  rates  of 
landings  could  result  in  the  fishery 
reaching  the  widow  rockfish  allocation 
before  the  end  of  the  year.  For  these 
reasons,  the  Council  recommended 
decreasing  the  widow  rockfish 
cumulative  limit  for  the  June  1  through 
July  31  and  for  the  August  1  through 
September  30  cumulative  limit  periods 
from  16,000  lb  (7,257  kg)  to  11,000  lb 
(4,990  kg). 

Sebastes  Complex  and  Component 
Species  Trip  Limit  Changes — Effective 
June  1,  1999 

The  distribution  of  landings  of 
different  species  in  the  1999  cumulative 
trip  limit  regime  was  designed  in  part  to 
correspond  with  the  times  when 
particular  species  are  most  available  for 
harvest  without  bycatch.  For  Dover  sole 
and  trawl-caught  sablefish,  trip  limits 
were  higher  in  the  winter  months;  but 
for  Sebastes  complex  species,  trip  limits 
were  higher  in  the  summer  months. 
Overall  Sebastes  complex  landings,  and 
landings  of  particular  component 
species  within  the  Sebastes  complex 
north  of  Cape  Mendocino,  have  been 
lower  than  expected  for  the  January  1 
through  March  31  cumulative  trip  limit 
period,  probably  due  to  bad  weather.  To 
give  the  fleet  access  to  fish  not  taken  in 
the  first  fishing  phase,  yet  continue 
Sebastes  complex  landing  emphasis  in 
the  summer  months,  the  Council 
recommended  increasing  several 
Sebastes  limits  north  of  Cape 
Mendocino  for  the  June  1  through  July 
31  and  for  the  August  1  through 
September  30  cumulative  trip  limit 
periods.  Conversely,  Sebastes  complex 
landings  south  of  Cape  Mendocino  have 
been  proceeding  much  faster  than  had 
been  expected,  resulting  in  Council 
recommendations  to  decrease  Sebastes 
limits  south  of  Cape  Mendocino  for 
those  same  periods. 

The  overall  Sebastes  complex  vessel 
cumulative  trip  limit  north  of  Cape 
Mendocino  for  the  January  1  through 
March  31  period  was  24,000  lb  (10.866 
kg),  within  which  no  more  than  15,000 
lb  (6.804  kg)  could  be  yellowtail 
rockfish  and  no  more  than  9.000  lb 
(4.082  kg)  could  be  canary  rockfish.  The 
fleet  was  expected  to  take  20  percent  of 
the  1999  Sebastes  complex  Vancouver- 
Columbia  areas  limited  entry  target 
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4,033  mt,  or  807  mt,  during 
1  through  March  31 
limit  period.  The  limited 
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cumulative  limits  were  set  low  to 
discourage  targeting.  In  March  1999, 
NMFS  notified  the  Council  that 
bocaccio  is  considered  overfished,  and 
that  the  Council  must  implement  a 
bocaccio  rebuilding  plan  for  2000. 
During  its  April  1999  meeting,  the 
Council  reviewed  a  petition  fi-om 
several  environmental  organizations 
asking  for  emergency  inseason  action  to 
further  reduce  bocaccio  catch  and 
landings.  Bocaccio  landings  in  1999  are 
already  below  1998  landings  for  a 
comparative  time  period,  and  the  best 
available  information  at  the  April  1999 
Council  meeting  indicates  that  1 7  mt  of 
bocaccio  had  been  landed  from  the 
Eureka-Monterey-Conception  areas 
through  March  27.  1999.  The  Council 
noted  that  it  would  be  lowering  the 
overall  Sebastes  complex  limits  south  of 
Cape  Mendocino  for  the  June  1  through 
July  31  and  for  the  August  1  through 
September  30  cumulative  limit  periods, 
expecting  that  bocaccio  bycatch  also 
would  be  reduced  by  this  action. 
Additionally,  the  Council  recommended 
reducing  the  current  cumulative  limit 
for  bocaccio  south  of  Cape  Mendocino 
from  750  lb  (340  kg)  per  month  to  1,000 
lb  (454  kg)  per  2-month  period,  with  a 
500  lb  (227  kg)  per  trip  limit. 

To  ensure  mat  the  fleet  does  not 
exceed  the  limited  entry  allocations  for 
Sebastes  complex  species,  and  to 
provide  protection  for  an  overfished 
species,  the  Council  recommended 
decreasing  cumulative  limits  south  of 
Cape  Mendocino  for  the  June  1  through 
July  31  and  for  the  August  1  through 
September  30  cumulative  limit  periods 
as  follows:  Sebastes  complex  south  of 
Cape  Mendocino  fi-om  6,500  lb  (2,948 
kg)  to  3,500  lb  (1,588  kg);  canary 
rockfish  south  of  Cape  Mendocino 
limited  to  not  exceed  the  overall 
Sebastes  complex  limit,  resulting  in  a 
canary  rockfish  cumulative  limit 
decrease  from  6,500  (2,948  kg)  to  3,500 
lb  (1,588  kg)  south  of  Cape  Mendocino; 
and,  bocaccio  would  be  managed  under 
a  new  cumulative  limit  of  1,000  lb  (454 
kg)  per  2-month  period  with  a  500  lb 
(227  kg)  per  trip  limit.  Limited  Entry, 
Fixed  Gear,  Regular  Sablefish  Fishery. 

At  its  April  1999  meeting,  the  Council 
considered  season  structure  options  for 
the  1999  limited  entry,  nontrawl  (fixed 
gear)  regular  sablefish  fisher\'.  For  1999, 
the  Council  recommended  that  the 
regular  season  begin  on  August  16, 
1999,  at  noon  (l.t.)  and  last  for  9  days, 
ending  at  noon  on  August  25,  1999. 
There  will  be  no  limited  entry,  daily  trip 
limit  fishery  for  sablefish  taken  with 


fixed  gear  during  the  regular  season. 
During  the  regular  season,  each  vessel 
with  a  limited  entry  permit  with  a 
sablefish  endorsement  that  is  registered 
for  use  with  that  vessel  may  land  up  to 
the  cumulative  trip  limit  for  the  tier  to 
which  the  permit  is  assigned.  The 
Council  recommended  the  following  tier 
limits:  Tier  1,  84,800  lb  (40,823  kg);  Tier 
2,  38,300  lb  (17,373  kg);  Tier  3,  22,000 
lb  (9,979  kg).  These  tier  limits  are 
expected  to  keep  the  overall  fleet 
landings  from  exceeding  the  2138.6  mt 
of  sablefish  available  to  this  fishery. 

The  pre-season  and  post-season 
closures  described  for  this  fishery  at  50 
CFR  §  660.323(a)(2)  will  be  in  effect. 
The  preseason  closure  will  begin  on 
August  14. 1999  at  noon  l.t.,  last  for  48 
hours,  and  end  when  the  regular  season 
begins  on  August  16,  1999,  at  noon  l.t. 
Diu-ing  the  preseason  closiu-e.  sablefish 
taken  with  fixed  gear  in  the  limited 
entry  or  open  access  fisheries  north  of 
36°  N.  lat.  may  not  be  retained  or 
landed.  Also  during  the  preseason 
closure,  all  fixed  gear  used  to  take  and 
retain  groundfish  must  be  out  of  the 
water.  The  post-season  closure  will 
begin  when  the  regular  season  ends  on 
August  25,  1999,  at  noon  l.t..  last  for  30 
hours,  and  end  on  August  26,  1999,  at 
1800  hours  l.t.  No  sablefish  taken  with 
fixed  gear  north  of  36°  N.  lat.  may  be 
retained  during  the  post-season  closure. 
Sablefish  taken  and  retained  during  the 
regular  season  may  be  possessed  and 
landed  during  the  post-season  closiu-e. 
and  gear  may  remain  in  the  water 
during  the  post-season  closure. 
However,  during  the  post-season 
closiure,  fishers  may  not  set  or  pull  from 
the  water  fixed  gear  used  to  take  and 
retain  groundfish. 

NMFS  Action 

For  the  reasons  stated,  NMFS  concurs 
with  the  Council's  recommendations 
and  announces  the  following  changes  to 
the  1999  annual  management  measures 
(64  FR  1316,  January  8,  1999,  as 
amended).  The  annual  management 
measures  are  modified  as  follows: 

1.  In  section  FV,  under  B.  Limited 
Entry  Fishery,  table  2  under  paragraph 
B.(lj.  paragraphs  B.(2)(b)  and  (i)  and 
table  3  under  paragraph  B.(2)(b)(i), 
paragraph  B.(6)(c)  and  table  6  under 
B.(6)(c),  and  paragraph  B.(6)(d)(i)  are 
revised  to  read  as  follows: 

B.  Limited  Entry  Fishery 
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Fishing  phase 


III 


Table  2.— Widow  Rockfish 


Cumulative  trip  limit  periods 


Jan  1 -Mar  31  . 

Apr  1-May  31  . 

June  1-July  31 
Aug  1-Sept  30 

Oct  1-31  

Nov  1-30 

Dec  1-31  


Cumulative 

trip  limit 
(in  pounds) 


70,000  .... 
31,752  kg 
16,000  .... 
7.257  kg  . 
11,000  .... 
11,000  .... 
4,990  kg  . 
30,000  .... 
30,000  .... 
30.000  .... 
13,608  kg 


Length  of  cu- 
mulative trip 
limit  period 
(months) 


2 
2 

1 
1 
1 


(2)*   *   * 

(b)  Trip  limits  for  the  Sebastes 
complex.  Harvest  of  all  Sebastes 
complex  species,  including  those 
species  with  their  own  cumulative 
limits  (yellowtail  rockfish,  canary 
rockfish.  bocaccio),  count  toward  the 


overall  applicable  Sebastes  cumulative 
limits  for  the  areas  north  and  south  of 
Cape  Mendocino. 

(i)  Crossover  provisions  for  operating 
on  both  sides  of  Cape  Mendocino  during 
a  cumulative  trip  limit  period  are  found 
in  Section  IV.  paragraph  (A)(12),  with 


special  provisions  for  chilipepper 
rockfish,  splitnose  rockfish,  and  the 
Sebastes  complex.  The  cumulative  trip 
limits  for  the  Sebastes  complex  and  its 
component  species  are  as  follows, 
unless  otherwise  announced  in  the 
Federal  Register: 


Phase 


III 


Table  3.— Sebastes  Complex  and  Its  Component  Species 


Cumulative  trip  limit  pe- 
riods 


Jan  1-Mar  31 


Apr  1-May  31 


Cumulative  trip  limits  (in  pounds) 


Sebastes  complex  (north 

and  south  of  Cape 

Mendocino) 


North 


June  l^uly  31 
Aug  1-Sept  30 


Oct  1-31  . 
Nov  1-30 
Nov  1-30 


24,000  

(10,886  kg) 

25,000  

(11,340  kg) 

30,000  

30,000  

(13,608  kg) 

10,000  

10,000  

10,000  

(4,536  kg)  .. 


South 


13,000  

(5,897  kg) 

6,500  

(2,948  kg) 

3.500  

3,500  

(1,588  kg) 

5,000  

5.000  

5,000  

(2,268  kg) 


Yellowtail 

rockfish  ^ 

(north  of 

Cape 

Mendocino) 


Canary  rockfish ' 
(coastwide) 


15,000  

(6,804  kg) 

13,000  

(5,897  kg) 

16.000  

16,000  

(7.257  kg) 

5.000  

5.000  

5,000  

(2,268  kg) 


North 


9,000  

(4,082  kg) 

9,000  

(4,082  kg) 

14.000  

14,000  

(6.350  kg) 

3,000  

3,000  

3,000  

(1,361  kg)  , 


South 


9,000  

(4,082  kg) 

6,500  

(2,948  kg) 


3.500  

3,500  

(1,588  kg) 

3,000  

3,000  

3,000  

(1.361  kg) 


Bocac- 
cio ^  (south  of 

Cape 
Mendocino) 


Length  of  cu- 
mulative trip 
limit  period 
(months) 


750  per 
month. 

(340  kg) 

750  per 
month. 

(340  kg) 

21,000  .. 

21,000  .. 

(454  kg) 

500  

500  

500  

(227  kg) 


2 
2 

1 
1 
1 


'  Also  counts  toward  the  overall  Sebastes  complex  limit 
s4asteTcomSx  fSh'of  cIpe''fllendS.''°  ""''  ''  ""'"'  ^'  '"'•  "^'"^  "'""'^  *°*^'^  '^'  '="'""'^»*^«  '"^  '"""^  '°'  ^"^  ^'^  ^ 


(6)  *   *   * 

(c)  Limited  entry  trip  and  size  limits 
for  the  DTS  complex.  "DTS  complex" 
means  Dover  sole  (Microstomus 
pacificus),  thornyheads  {Sebastolobus 
spp.),  and  trawl-caught  sablefish 


[Anoplopoma  fimbria).  Sablefish  are 
also  called  blackcod.  Thornyheads  are 
also  called  idiots,  channel  rockfish,  or 
hardheads,  and  include  two  species: 
Shortspine  thornyheads  (S.  alascanus) 
and  longspine  thornyheads  (S.  altivehs). 
These  provisions  apply  to  Dover  sole 
and  thornyheads  caught  with  any 


limited  entry  gear  and  to  sablefish 
caught  with  limited  entry  trawl  gear. 
The  cumulative  trip  limits  for  the  DTS 
complex  are  as  follows,  unless 
otherwise  announced  in  the  Federal 
Register.- 
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'hase 


III 
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Table  6.— DTS  Complex 

[Coastwide] 


Cumulative  trip  limit  periods 


Jan  1-Mar  31  .. 

Apr  1-May  31  .. 

June  1-July  31 
Aug  1-Sept  30 


Oct  1-31  . 
Nov  1-30 
Dec  1-31 


Cumulative  trip  limits  (in  pounds) 


Dover  sole 

cumulative 

trip  limit 


70,000  

(31,752  kg) 

25,000  

(11,340  kg) 

20,000  

20,000  

(9,072  kg)  .. 

22.000  

22,000  

22,000  

(9,979  kg)  .. 


Longspine 

thomyhead 

cumulative 

trip  limit 


12,000  

(5,443  kg) 
8,000  


8.000  

8,000  

(3.629  kg) 

4,000  

4,000  

4,000  

(1,814  kg) 


Shortspine 

ttiomytiead 

cumulative 

trip  limit 


3,000  

(1,361  kg) 
2,000  


2,000  .... 
2.000  .... 
(907  kg) 
1,000  .... 
1,000  .... 
1,000  .... 
(454  kg) 


Trawl-caught 

sablef  ish  * 

cumulative 

trip  limit 


13,000  

(5,897  kg) 

12,000  

(5,443  kg) 

10,000  

10,000  

(4,536  kg) 

6,000  

6,000  

6,000  

(2,722  kg) 


Length  of  cu- 
mulative trip 
limit 
period 
(months) 


3 

2 

2  months 
2  months 


1  month 
1  month 


•  At  anyl  time  of  year  unless  otherwise  announced,  no  more  than  500  lb  (227  kg)  per  trip  may  be  trawl-caught  sabiefish  smaller  than  22  inches 
(56  cm)  tc  tal  length  (See  paragraph  IV.A.(6)  regarding  length  measurement.)  The  increases  to  the  Dover  sole  and  trawl-caught  sabiefish  trip  lim- 
its for  the  April  1  through  May  31  period  are  not  effective  until  May  1,  1999. 


(d)*       * 

(i)  Reailar  season.  The  regular  season 
will  begin  at  12  noon  l.t.  on  August  16, 
1999,  and  end  at  noon  on  August  25, 
1999.  Pr  ;-season  and  post-season 
closures  described  at  50  CFR 
§  660.32  1(a)(2)  are  in  effect.  The  pre- 
season c  osiue  will  begin  at  12  noon  l.t. 
on  August  14,  1999,  and  end  when  the 
regular  season  begins,  at  12  noon  l.t.  on 
August  :  6,  1999.  The  post-season 
closure  '  vill  begin  when  the  regular 
season  ends  at  noon  l.t.  on  August  25, 
1999.  and  end  at  1800  hours  l.t.  on 
August  :  6.  1999.  During  the  regular 
season,  (lach  vessel  with  a  limited  entry 
permit  v  rith  a  sabiefish  endorsement 
that  is  Tt  gistered  for  use  with  that  vessel 
may  lam  1  up  to  the  cumulative  trip  limit 
for  the  t:  er  to  which  the  permit  is 
assignee  .  For  1999.  the  following  tier 
limits  ai  3  in  effect:  Tier  1,  84,800  lb 
(40,823  !.g);  Tier  2,  38,300  lb  (17,373 
kg);  Tiei  3,  22,000  lb  (9,979  kg). 


2.  In 
j/j  the 
C.  (6) is 

C. 
Fishery 


Tri ) 


(6) 
trawl 
for 
Califi 
(a)  Trip 
kg)  of 
vessel 
closiu-es 
IV.C(5) 
toward 
limit.  In 
in  fishi]  ig 
prawns 


section  IV.  under  C.  Trip  limits 
0  oen  Access  Fishery,  peiragraph 
revised  to  read  as  follows: 
Limits  in  the  Open  Access 


Gr  jundfish  taken  with  exempted 
by  vessels  engaged  in  fishing 
spot^nd  ridgeback  prawns, 
"bm  ia  halibut,  and  sea  cucumbers — 
limits.  No  more  than  300  lb  (136 
gijoimdfish  may  be  taken  per 
T  fishing  trip.  Limits  and 
in  paragraphs  IV.C(l)  through 
;  dso  apply  and  are  counted 
he  300  lb  (136  kg)  groundfish 
any  landing  by  vessels  engaged 

for  spot  and  ridgeback 
California  halibut,  or  sea 


cuciunbers  with  exempted  brawl  gear, 
the  amount  of  groundfish  landed  may 
not  exceed  the  amoimt  of  the  target 
species  landed,  except  that  the  amount 
of  spiny  dogfish  (Squalus  acanthias) 
landed  may  exceed  the  amount  of  target 
species  landed.  Spiny  dogfish  are 
limited  by  the  300  lb  (136  kg)  per  trip 
overall  groundfish  limit.  The  daily  trip 
limits  for  sabiefish  (paragraph  rV.C.2) 
and  thornyheads  south  of  Pt. 
Conception  (paragraph  IV.C.l(a))  may 
not  be  multiplied  by  the  nxunber  of  days 
of  the  fishing  trip.  The  groimdfish  "per 
trip"  limit  may  not  be  multiplied  by  the 
number  of  days  in  the  fishing  trip, 
although  this  was  allowed  in  1998. 


Classification 

These  actions  are  authorized  by  the 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan.  The  determination  to  take  these 
actions  is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determinations  are  based  are 
available  for  public  inspection  at  the 
office  of  the  Administrator,  Northwest 
Region,  NMFS  (see  ADDRESSES)  during 
business  hours.  Because  of  the  need  to 
implement  these  changes  by  May  1, 
consistent  with  the  states  of 
Washington,  Oregon,  and  California, 
and  because  the  public  had  tm 
opportunity  to  comment  on  the  action  at 
the  April  1999  Council  meeting,  NMFS 
has  determined  that  good  cause  exists 
for  this  document  to  be  published 
without  affording  a  prior  opportimity 
for  public  comment  or  a  30-day  delayed 
effectiveness  period.  These  actions  are 
taken  under  the  authority  of  50  CFR 


660.323(b)(1),  and  are  exempt  from 
review  imder  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  28,  1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisiieries  Service. 
[FR  Doc.  99-11158  Filed  4-29-99;  4:52  pm] 

BILLING  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  990318076-9109-02;  LD. 
030599A] 

RIN  0648-AL72 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Frameworit  Adjustment  27 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACUON:  Final  rule  and  1999  target  total 

allowable  catch  (TAC)  levels. 

SUMMARY:  NMFS  issues  final  regulations 
to  implement  Framework  Adjustment 
27  to  the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  Framework 
Adjustment  27  is  necessary  to  address 
overfishing  of  several  stocks,  in 
particular  Gulf  of  Maine  (GOM)  cod, 
and  to  achieve  the  rebuilding  goals  of 
the  FMP  for  the  1999  muUispecies 
fishing  year.  This  final  rule  implements 
management  measures  that  establish 
GOM  Rolling  Closures  of  greater  size 
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and  duration  than  the  current  GOM 
Inshore  Closure  Areas,  reconfigine  and 
increase  the  dination  of  the  Cashes 
Ledge  Closure  Area,  reduce  the  GOM 
cod  landing  limit  to  200  Ib/day-at-sea 
(DAS)  (90.7  kg/DAS),  modify  the 
haddock  landing  limit,  increase  the 
minimum  square-mesh  size  to  6.5 
inches  (16.51  cm)  for  the  Gulf  of  Maine/ 
Georges  Bank  and  Southern  New 
England  (SNE)  Regulated  Mesh  Areas, 
and  clarifies  the  method  of  calculating 
the  weight  of  fish  parts  and  fillets,  for 
purposes  of  possession  limits. 
Framework  27  also  includes 
mechanisms  that  allow  the  Regional 
Administrator,  Northeast  Region.  NMFS 
(Regional  Administrator)  to  reduce  the 
GOM  cod  landing  limit  to  between  5 
and  100  Ib/DAS  (2.3  and  45.3  kg/DAS) 
when  30  percent  of  the  FMAX  GOM  cod 
target  TAG  (402  mt)  is  harvested, 
depending  upon  the  risk  of  exceeding 
the  target  TAG,  and  allows  the  Regional 
Administrator  to  either  increase  or 
decrease  the  haddock  trip  limit  based 
upon  the  percentage  of  TAG  which  is 
projected  to  be  harvested. 
DATES:  Effective  on  May  1,  1999,  except 
for  amendments  to  §§  648.14(a)(43)  and 
(a)(116),  648.80(a)(2),  (a)(5),  (a)(12), 
(a)(13),  (b)(2)(i),  (d)(2).  and  {e)(2),  648.83 
and  648.87,  which  are  effective  on  June 
10,  1999. 

ADDRESSES:  Copies  of  Framework 
Adjustment  27,  its  Environmental 
Assessment,  Regulatory  Impact  Review 
(RIR),  and  Final  Regulatory  Flexibility 
Analysis  (FRFA)  are  available  upon 
request  from  Paul  J.  Howard,  Executive 
Director,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906. 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  Jon 
Rittgers,  Acting  Regional  Administrator, 
Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson.  Fishery  Policy 
Analyst,  978-281-9279. 
SUPPLEMENTARY  INFORMATION: 
Framework  Adjustment  27  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  was  prepared  by  the 
New  England  Fishery  Management 
Council  (Coimcil).  A  proposed  rule, 
requesting  public  comment,  was 
published  on  March  29,  1999  (64  FR 
14846).  The  comment  period  ended  on 
April  13,  1999.  A  complete  discussion 
of  the  process  used  to  develop  the 


management  measures  in  Framework 
Adjustment  27  appears  in  the  preamble 
to  the  proposed  rule  and  is  not  repeated 
here. 

The  closed  areas,  possession  and 
landing  restrictions,  and  associated 
definitions.  DAS  notification 
requirements,  prohibitions,  transiting 
provisions,  exemptions,  and  permit 
restrictions  contained  in  this  rule  are 
effective  on  May  1,  1999.  The  increased 
minimum  square  mesh  size  to  6.5 
inches  (16.51  cm),  prohibition  on  roller 
and  rockhopper  gear  in  excess  of  12 
inches  (30.48  cm)  diameter  in  the  GOM 
Inshore  Restricted  Roller  Gear  Area, 
elimination  of  the  6  inch  (15.24  cm) 
square  mesh  requirement  in  the 
Stellwagen  Bank/Jeffi-eys  Ledge  Juvenile 
Protection  Area,  new  method  of 
calculating  the  weight  of  fish  parts  and 
fillets  for  purposes  of  possession  limits, 
and  exemptions  not  occurring  during 
the  month  of  May  are  effective  on  June 
10,  1999. 

1999  Target  Total  Allowable  Catches 

Based  on  projected  1999  stock  sizes 
and  Amendment  7's  fishing  mortality 
targets,  the  target  TACs  for  the  1999 
fishing  year,  as  recommended  by  the 
Multispecies  Monitoring  Committee,  are 
as  follows: 


Species/area 


Georges  Bank  cod 

Georges  Bank  haddock 
Georges  Bank  yellowfail 

flounder  

Southern  New  England 

yellowtail  flounder  

Gulf  of  Maine  cod 

(Fmax)  

Gulf  of  Maine  cod 

(F0.1) 

Aggregate  for  remaining 

regulated  species 


Target  TACs 
(metric  tons) 


1999 


5.354 
5,600 

2,725 

1,115 

1,340 

782 

25,500 


1998 


4,700 
4,797 

2,145 

814 

1,783 

1,783 

25,500 


Summary  of  Approved  Management 
Measures 

This  final  rule  implementing 
Framework  Adjustment  27:  (1)  Replaces 
the  current  GOM  Inshore  Closure  Areas 
with  larger  and  longer  GOM  Rolling 
Closure  Areas;  (2)  reconfigiu-es  the  area 
and  increases  the  duration  of  the  Cashes 
Ledge  Closure  Area;  (3)  maintains  the 
current  year-round  Western  GOM 
Closure  Area;  (4)  eliminates  the  1-month 
NE  Closm-e  Area;  (5)  exempts  scallop 
dredge  gear  from  the  GOM  Rolling 
Closure  Areas  and  Cashes  Ledge  Closure 
Area  with  no  possession  of  regulated 
multispecies  allowed;  (6)  reduces  the 
daily  GOM  cod  landing  limit  to  200  lb/ 
DAS  (90.7  kg/DAS);  (7)  authorizes  the 


Regional  Administrator  to  reduce  the 
GOM  cod  landing  limit  to  between  5 
and  100  Ib/DAS  (2.3-^5.3  kg/DAS), 
when  30  percent  of  the  GOM  cod  Fmax 
target  TAG  is  caught;  (8)  changes  the 
haddock  landing  limit  to  2.000  Ib/DAS 
(907.2  kg/DAS)  with  a  20,000-lb 
(9071. 8-kg)  trip  limit,  and  authorizes  the 
Regional  Administrator  to  adjust  the 
haddock  limit  up  or  down  based  upon 
the  likelihood  of  reaching  the  target 
TAG;  (9)  increases  the  minimiun  square- 
mesh  size  from  6  inches  (15.24  cm)  to 
6.5  inches  (16.51  cm)  in  the  GOM/GB 
and  SNE  Regulated  Mesh  Areas;  (10) 
eliminates  the  mesh  restrictions  in  the 
Stellwagen  Bank  and  Jeffreys  Ledge 
Juvenile  Protection  Area;  (11)  limits  the 
size  of  roller  and  rockhopper  gear  to  a 
maximum  diameter  of  12  inches  (30.48 
cm)  in  a  defined  GOM  inshore  area;  and 
(12)  clarifies  the  method  of  calculating 
the  weight  of  fish  parts  and  fillets  for 
purposes  of  determining  compliance 
with  possession  and  landing  limits.  In 
addition,  this  framework  codifies  a 
method  of  on-reel  net  stowage  for 
vessels  transiting  the  GOM  Closure 
Areas.  These  measures  are  described  in 
the  following  sections. 

Area  Closures  and  Exemptions 

The  closures  implemented  by 
Framework  27  modify  the  current  GOM 
Inshore  Closure  Areas  (now  referred  to 
as  the  GOM  Rolling  Closure  Areas)  by 
increasing  their  geographic  size, 
primarily  eastward  and  by  increasing 
their  duration  from  1  to  2  months.  In 
addition,  this  framework  action  changes 
the  configuration  and  increases  the 
duration  (from  1  month  to  4  months)  of 
the  Cashes  Ledge  Closine  Area,  adds  an 
additional  2-month  closure 
encompassing  portions  of  Massachusetts 
Bay  from  October  1  to  November  30, 
and  eliminates  the  1 -month 
multispecies  Northeast  Closing  Area. 
This  framework  adjustment  maintains 
the  existing  year-round  Western  GOM 
Closiu-e  comprising  parts  of  Stellwagen 
Bank,  Jeffreys  Ledge,  and  Wildcat  Knoll. 
Exemptions  to  the  GOM  Rolling  Closure 
Areas  and  Cashes  Ledge  Closure  Area 
remain  the  same,  except  that  scallop 
dredge  gear  is  considered  exempted  gear 
in  the  newly  closed  areas  when  fishing 
under  a  scallop  DAS  or  participating  in 
the  Scallop  Dredge  Fishery  Exemption 
Area,  provided  that  a  vessel  does  not 
retain  any  regulated  multispecies  during 
any  part  of  a  trip.  The  Council  clarified 
that  "newly  closed  areas"  refer  only  to 
the  Rolling  Closure  Areas  specified  in 
Framework  27,  as  well  as  the  Cashes 
Ledge  Closure  Area.  It  does  not  refer  to 
Closed  Areas  I  and  II,  the  Nantucket 
Lightship  Closed  Area  and  the  Western 
GOM  Area  Closure.  Vessels  mav  transit 
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i  iny  of  the  GOM  kishore  Closure 
piovided  gear  is  stowed  properly 
to  the  regulations.  This 
also  codifies  an  additional 
on-reel  net  stowage  for 
tiansiting  the  GOM  Rolling 
j^eas.  For  these  areas,  the 
to  remove  the  codend  has 
been  eliiiiinated,  provided  that  other 
requirements  are  met,  including  that  the 
eni  irely  covered,  the  towing  wires 
detatjied,  and  no  containment  rope 
tripping  device  is  attached  to 


GOM  Co  i  Landing  Limit 

This  a(  :tion  reduces  the  GOM  cod 
landing  1  imit  at  the  start  of  the  fishing 
year  fror  i  400  Ib/DAS  (181.4  kg)  to  200 
Ib/DAS  ( JO.  7  kg/DAS),  or  any  part  of  a 
DAS.  Foi  instance,  a  vessel  that  has 
called-in  to  the  multispecies  DAS 
program  at  3  p.m.  on  a  Monday  and 
ends  its  rip  the  next  day  (Tuesday)  at 
4  p.m.  (accruing  a  totd  of  25  hours)  may 
legally  h  nd  up  to  400  lb  (181.4  kg)  of 
cod  on  s'  ich  a  trip,  but  the  vessel  may 
not  end  <  iny  subsequent  trip  with  cod  on 
board  until  after  3  p.m.  on  the  following 
day  (Wednesday).  As  is  currently  the 
case,  however,  vessels  may  allow  their 
DAS  clock  to  run  in  order  to  account  for 
any  cod  )verages,  provided  they  report 
their  hai  weight  to  the  Regional 
Adminis  trator.  as  described  in  the 
multisp«  cies  regulations.  When  30 
percent  ( »f  the  GOM  cod  Fmax  TAC 
(886,000  lb  (402  mt),  in  1999)  is 
projected  by  the  Regional  Administrator 
to  be  harvested,  the  Regional 
Administrator  could  reduce  the  trip 
landing  limit  to  an  amount  in  the  range 
betweenis  Ib/DAS  (2.3  kg/DAS)  and  100 
Ib/DAS  M5.3  kg/DAS),  depending  upon 
an  evalu  ition  of  the  risk  of  exceeding 
the  target  TAC. 

Haddock  Landing  Limit 

This  a  :tion  changes  the  haddock 
landing  imit  to  2.000  lb  (907.2  kg)  per 
DAS,  or  iny  part  of  a  DAS,  up  to  20,000 
lb  (9,071 .8  kg)  per  trip.  When  75  percent 
of  the  taj  get  TAG  for  Georges  Bank 
haddock  for  the  1999  fishing  year  is 
reached  19.3  million  lb  (4,218.5  mt)),  the 
Regional  Administrator  is  authorized  to 
reduce  tne  trip  limit  either  to  a  1,000  lb 
(453.6  k;  [)  per  trip  possession  limit 
restriction,  or  to  a  landing  limit 
restrictidn  of  1,000  Ib/DAS  (453.6  kg/ 
DAS),  w  ith  a  10.000  lb  (4,536.0  kg  ) 
maximum  per  trip,  based  on  a 
determii  lation  of  the  risk  of  exceeding 
the  targt  t  TAC.  Beginning  October  1, 
1999,  if  he  Regional  Administrator 
projects  that  less  than  75  percent  of  the 
target  Ti  ^C  will  be  harvested  by  April 
30,  200c  ,  NMFS  may  publish  a 
notifical  ion  in  the  Federal  Register  that. 


on  a  specific  date,  the  limit  shall  be 
increased  to  an  amount  that  the 
Regional  Administrator  projects  will  be 
sufficient  to  allow  landings  of  at  least 
9.3  million  lb  (4,218.5  mt)  by  April  30. 
2000. 

Gear  Restrictions 

This  action  imposes  two  gear 
restrictions.  They  become  effective  on 
June  10,  1999.  The  first  is  an  increase  in 
the  minimum  square-mesh  size  for  otter 
trawl  vessels  in  the  GOM/GB  and  SNE 
Regulated  Mesh  Areas  from  6-inch 
(15.24  cm)  square  to  6.5-inch  (16.51  cm) 
square.  The  diamond  mesh  size  of  6 
inches  (15.24  cm)  is  not  changed. 
Concurrent  with  the  increase  in  the 
minimum  square  mesh  size,  the 
requirement  to  use  6-inch  (15.24  cm) 
square  mesh  only,  in  the  Stellwagen 
Bank/Jeffreys  Ledge  Juvenile  Protection 
Area,  is  eliminated. 

The  second  gear  restriction  limits  the 
size  of  roller  or  rockhopper  gear  on 
trawl  footropes  to  a  maximum  diameter 
of  12  inches  (30.48  cm)  within  a  newly 
established  GOM/GB  Inshore  Restricted 
Roller  Gear  Area. 

Calculation  of  the  Weight  of  Fish  Parts 

Possession  and  landing  limits  for 
regulated  multispecies  are  determined 
on  the  basis  of  the  weight  of  whole, 
whole-gutted,  or  gilled  fish.  This  action 
clarifies  the  method  of  calculating  the 
weight  of  parts  of  fish  and  fillets  by 
specifying  that  they  will  be  multiplied 
by  three,  to  equate  to  the  weight  of 
whole,  whole-gutted,  or  gilled  fish. 

Other  Measures 

This  final  rule  also  clarifies  that 
measures  concerning  areas  closed  to 
gillnet  gear  to  prevent  right  whale  takes 
specified  at  §  648.87(b)  apply  to  limited 
access  multispecies  permit  holders 
using  gillnet  gear  in  the  entire  area 
described  at  §  648.87(b)(1)  and  (b)(2), 
including  state  waters. 

Comments  and  Responses 

Twelve  comments  were  received  on 
Framework  27  and  its  proposed 
implementing  regulations.  Two  of  the 
comments  were  supportive  of  measures 
in  Framework  27.  Specific  comments 
and  responses  on  Framework  27  and  the 
proposed  implementing  regulations  are 
provided  here. 

Comment  1 :  Several  commenters 
indicated  that  the  12  inch  (30.48  cm) 
size  limitation  on  roller  and  rockhopper 
gear  within  the  GOM/GB  Inshore 
Restricted  Roller  Gear  Area  should  not 
be  implemented  because:  (1)  the  public 
WEis  not  provided  adequate  opportunity 
to  comment  during  the  framework 
process  because  the  description  of  these 


measures  did  not  appear  on  Council 
meeting  notices  and  the  measure  was 
not  voted  upon  until  cifter  midnight  on 
the  meeting  day;  (2)  there  was  not 
adequate  documentation  in  the 
Council's  Framework  27  documentation 
or  the  proposed  rule  explaining  how 
these  measures  meet  the  conservation 
objectives  for  GOM  cod;  and  (3)  the 
assessment  of  the  economic  impact  of 
these  measures  does  not  address  the  fact 
that  the  measure  will  prevent  access  to 
certain  hard  bottom  areas  in  the  inshore 
GOM  area  by  otter  trawl  vessels  and  will 
allocate  these  areas  entirely  to  other  gear 
sectors.  Similarly,  mobile  gear  vessels 
with  rockhopper  and  roller  gear  greater 
that  12  inches  (30.48  cm)  would  always 
have  to  transit  the  inshore  restricted 
area  in  compliance  with  burdensome 
gear  stowage  provisions.  The 
commenters  also  stated  that  the 
discussion  in  Framework  27  on  the  12- 
inch  (30.48  cm)  roller  gear  restriction 
and  the  analysis  of  the  economic  costs 
are  not  thorough  enough. 

Response:  There  were  many 
opportunities  to  comment  upon  the  12 
inch  maximum  size  inshore  roller  gear 
limitation  dining  the  development  of 
Framework  27.  This  measure,  either  in 
the  form  of  an  inshore/offshore  category 
declaration  or  a  gear  restriction,  has 
been  an  integral  component  of  Draft 
Framework  Option  1  (Gulf  of  Maine 
Fishermens  Alliance  (GOMFA) 
proposal)  of  Framework  27  since  the 
inception  of  the  document.  The 
delineated  area,  and  the  option  to 
include  gear  restrictions  instead  of  an 
inshore/offshore  declaration,  are 
contained  in  the  draft  Framework  27 
document  which  was  available  prior  to 
the  final  framework  meeting  on  January 
28,  1999.  The  measm-e  was  indeed  voted 
upon  late  in  the  evening.  However,  this 
is  because  the  Council  heard  from  many 
commenters  during  the  meeting.  Also, 
the  public  was  given  additional 
opportunity  to  comment  upon  the 
measiu-e  through  the  proposed  rule. 

The  economic  analysis  conducted  for 
Framework  Adjustment  27  concluded 
that  this  action,  in  its  entirety,  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
is  not  possible  to  precisely  estimate  how 
the  roller  gear  restriction  would  impact 
vessels  because  gear  configurations, 
usage,  and  fishing  areas  vary  by  vessel. 
Existing  data  are  inadequate  to 
determine  gear  usage  at  such  a  fine 
degree  of  resolution.  Trawlers  will  still 
be  allowed  to  fish  in  the  inshore  area 
with  roller  gear  less  than  12  inches 
diameter  (30.48  cm),  but  it  is  not 
possible  to  accurately  predict  whether 
they  will.  Vessels  could  also  change  to 
other  gear  types  in  response  to  the 
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measure.  The  cost  of  purchasing  a  116 
foot  footrope  with  rollers  was  estimated 
in  the  IRFA  to  range  from  $1,100  to 
$2,500.  There  were  127  vessels  that 
fished,  to  varying  degrees,  in  both 
inshore  and  offshore  areas,  and  may  be 
impacted  by  the  measure.  Those  with 
rollers  less  than  12  inches  {30.48  cm) 
would  not  be  impacted.  Thirty-six  of  the 
inshore/offshoro  vessels  received  75 
percent  or  more  of  their  GOM  revenue 
from  offshore  areas.  Those  36  inshore/ 
offshore  vessels,  without  rollers  less 
than  12  inches  (30.48  cm),  will  have  to 
decide  whether  then  inshore  activity 
warrants  the  cost  of  converting  existing 
nets  or  buying  a  new  net.  For  the 
remaining  91  inshore/offshore  vessels 
that  relied  on  inshore  fishing  for  at  least 
25  percent  of  gross  revenues,  it  is 
unclear  how  they  might  be  impacted, 
because  they  may  already  be  using 
conforming  roller  gear.  They  would  be 
faced  of  refitting  their  gear  or  shifting  to 
offshore  areas.  Reliable  data  concerning 
many  important  variables  such  as  gear 
usage  practices,  alternative  gear 
availability,  behavioral  response  to  the 
measure,  the  amount  of  ocean  bottom 
which  actually  becomes  inaccessible  for 
trawlers  not  using  the  smaller  roller 
gear,  and  the  amount  of  foregone 
revenue  from  these  areas  is  not 
available.  Therefore,  quantifying  the 
measine  with  confidence  is  not 
possible.  That  is  why  the  capital  costs 
of  compliance  were  estimated  only  for 
those  measures  for  which  reliable  data 
is  aveulable. 

NMFS  notes  that  both  the  cost  to 
industry  and  the  benefits  of  this 
measure  are  unquantifiable,  at  this  time. 
In  light  of  this  uncertainty,  NMFS  has 
approved  the  measure  rather  than 
substitute  its  judgement  for  that  of  the 
Council  on  the  grounds  that  it  may 
reduce  the  amount  of  larger  vessels 
fishing  inshore,  which  could  result  in 
conservation  benefits.  The  Council 
considered,  but  rejected,  a  delineation 
of  the  inshore  and  offshore  area,  using 
these  same  coordinates,  and  requiring 
vessels  to  annually  declare  into  one  of 
the  areas.  The  Coimcil  did  not  adopt  the 
declaration  program  because  of 
concerns  about  administration  and 
enforcement. 

Regarding  stowage  provisions  for 
roller  and  rockhopper  gear  in  excess  of 
12  inches  diameter  (30.48  cm),  the 
Regional  Administrator  may  authorize 
alternative  gear  stowage  methods  and 
has  m-ged  the  industry  to  propose 
alternatives  that  are  less  bindensome. 

Comment  2:  Several  commenters 
wrote  that  the  measure  to  increase  the 
minimmn  square,  mesh  size  from  6 
inches  (15.24  cm)  to  6.5  inches  (16.51 
cm)  will  greatly  reduce  the  financial 


viability  and  profitability  of  the  industry 
in  the  Long  Island,  New  York  area,  and 
advocated  disapproval.  The  commenters 
proposed  an  alternative  measure  that 
would  require  vessels  calling  into  the 
DAS  program  that  fish  west  of  the  71°30' 
W.  Long,  line  to  be  limited  to  6  inch 
mesh  (15.24  cm)  and  those  fishing  east 
of  the  71°30'W.  Long,  line  to  be  hmited 
to  6.5  inch  mesh  (16.51  cm).  The 
72°30'W.  Long,  line  would  apply  to 
vessels  fishing  outside  the  DAS 
program. 

Response:  Much  of  the  opposition  to 
this  measiu-e  relates  to  the  controversy 
about  the  appropriate  minimum  size  for 
winter  flounder.  Amendment  9  to  the 
FMP  proposed  a  winter  flounder  size 
increase  to  13  inches  (33  cm)  which 
NMFS  disapproved,  because  the  recent 
assessment  indicated  that  this  stock  is 
not  overfished.  Many  commenters  felt 
that  the  increase  to  6.5  inch  (16.51  cm) 
square  mesh  is  inappropriate  to  use  for 
12  inch  (30.5  cm)  winter  flounder. 
However,  there  are  other  reasons  to 
support  this  measure.  Most  importantly, 
it  aligns  the  selectivity  characteristics  of 
square  mesh  with  those  of  6-inch  (15.24 
cm)  diamond  mesh  in  all  flounder 
fisheries  and  contributes  to  reducing 
discards  of  all  sub-legal  size  flatfish, 
including  American  plaice,  yellow^ail 
flounder,  and  summer  flounder,  which 
are  also  caught  in  the  SNE  region. 

Comment  3:  One  commenter 
supported  the  measure  to  increase  the 
minimum  square  mesh  size  from  6 
inches  (15.24  cm)  to  6.5  inches  (16.51 


cm). 

Response:  The  conunent  has  been 
noted,  and  the  measure  is  approved. 

Comment  4:  Several  commenters 
requested  NMFS  to  disapprove  the 
measure  which  closes  all  of  Block  124 
for  2  months,  because  the  closure  would 
prevent  trawling  for  whiting  in  two 
important  seasonal  areas  where  the 
Provincetown,  Massachusetts  fleet  has 
been  conducting  an  experimental 
fishery  using  a  raised  footrope  trawl. 
The  commenters  wo-ote  that  the  fishery 
does  not  capture  large  amoimts  of  cod, 
and  that  approval  of  the  measure  will 
destroy  the  historically  based  whiting 
fishery  in  Provincetovra,  Massachusetts. 

Response:  The  whiting  fishery 
referred  to  is  currently  under  review  as 
both  an  experiment  and  as  a  potential 
exempted  gear  fishery.  It  would  be 
inappropriate  to  revise  the  Framework 
27  management  measures  to  conform  to 
the  experiment/exemption  request. 
NMFS  will  continue  to  work  with  the 
sponsors  of  the  experimental  fishery  as 
it  goes  through  the  review  process. 
NMFS  notes  that  experimental  results, 
to  date,  have  showm  that  this  fishery 


may  captiu-e  cod  during  certain  times 
and  areas. 

Comment  5:  Several  commenters 
stated  that  the  wrong  areas  were 
proposed  for  closure,  if  the  objective  of 
Framework  27  is  to  protect  GOM  cod. 
Several  of  these  areas  have  historically 
produced  low  cod  landings.  Also, 
significant  cod  spawning  areas  would 
remain  open  in  May.  For  these  specific 
reasons,  the  comments  recommended 
that  NMFS  could  ehminate  the  March 
Block  121  closure;  the  April  Block  121. 
122,  129,  and  130  closures;  the  May 
Block  129,  130.  and  131  closures;  and 
the  June  Block  141,  142,  and  143 
closures  because  these  closures  have  no 
potential  benefit  to  rebuild  GOM  cod. 
Response:  In  developing  Framework 
27,  the  Council  considered  three 
alternatives.  During  the  final  framework 
meeting,  the  three  alternatives  were 
combined  to  create  a  composite  plan. 
The  composite  plan,  including  the 
closed  areas  and  trip  limits,  was 
analyzed  and  found  to  meet  the  GOM 
cod  Fmax  Amendment  7  objective, 
primarily  because  the  lower  value 
associated  with  a  fishing  mortality  rate 
of  Fo  1  had  been  used  as  a  benchmark  in 
developing  the  measures.  Consequently, 
NMFS  finds  that  an  appropriate 
combination  of  area  closures  and  trip 
limits  has  been  chosen  to  conserve  GOM 
cod  while  minimizing  the  displacement 
of  fishing  effort  into  other  productive 
areas,  thereby  providing  conservation 
for  other  overfished  GOM  regulated 
multispecies. 

Comment  6:  NMFS  received  many 
comments  suggesting  that  the  running 
clock  measure  allows  a  directed  cod 
fishery  to  occur  in  areas  of  high  cod 
concentration,  because  latent  DAS  are 
being  activated  to  account  for  cod 
landings  in  excess  of  the  daily  cod  trip 
limit.  Consequently,  this  measure 
increases  the  likelihood  that  the  target 
TAG  will  be  exceeded  in  a  very  short 
time,  and  the  trip  limit  will  need  to  be 
reduced  early  in  the  fishing  year. 
Several  commenters  believe  that 
maintaining  the  running  clock  measure 
at  current  trip  levels  directly  counters 
national  standard  8  and  9  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  because 
different  fishing  communities  may 
suffer  by  losing  even  incidental  catch 
levels  of  cod  after  the  trip  limit  is 
reduced,  while  other  communities  gain 
the  benefit  of  directed  cod  fishing  at  the 
start  of  the  year. 

Response:  The  running  clock 
continues  to  be  the  subject  of  debate: 
however  it  is  intended  to  prevent 
discards.  The  Council  and  NMFS  have 
publicly  stated  their  intent  to  discourage 
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a  direct  ;d  GOM  cod  fishery  and  only 
allow  \i  ndings  of  GOM  cod  at  incidental 
levels. '  'he  running  clock  attempts  to 
balance  these  objectives  by  allowing  for 
occasio  lally  high  levels  of  incidental 
catch  bi  it  not  creating  an  incentive  to 
target  G  DM  cod.  The  degree  to  which  a 
200  lb/l)AS  (90.7  kg/DAS)  trip  limit 
could  c:  eate  a  directed  GOM  cod  fishery 
will  be  jxamined  in  1999.  as  fishery 
data  be<  omes  available.  The  Council  has 
directec  the  Multispecies  Oversight 
Commii  tee  to  reevaluate  the  running 
clock  m  easure  in  conjunction  with 
Framew  ork  31.  and  it  would  be 
premature  for  NMFS  to  take  action 
while  tl  lat  work  is  under  way. 
Moreov  jr.  the  ruruiing  clock  is  a  pre- 
existing measure  that  was  not  proposed 
by  this  ramework  and,  therefore,  it  is 
not  app  'opriate  for  NMFS  to  remove  the 
measuri  i  as  part  of  this  framework 
procedi  re. 

Wher  30  percent  of  the  GOM  cod  Fn,ax 
TAG  {81 16.000  lb  (402  mt))  is  projected 
to  be  harvested,  the  Regional 
Admini  strator  is  authorized  to  reduce 
the  trip  limit  to  an  amount  in  the  range 
of  betw  sen  5  and  100  Ib/DAS  (2.3  and 
45.3  kgi  DAS),  depending  upon  an 
evaluat  on  of  the  risk  of  exceeding  the 
target  T(\C.  This  "backstop"  measure  is 
intende  i  to  keep  landings  below  the 
TAG,  to  the  extent  practicable,  because 
of  the  c  itical  condition  of  GOM  cod.  If 
fishing  patterns  in  1999  are  similar  to 
previou  >  years,  this  "backstop"  could  be 
triggere  1  early  in  the  fishing  year. 
Howev(  r.  times  and  areas  of 
traditio  lally  high  levels  of  GOM  cod 
landings  will  be  closed  so  that  the 
opporti  nity  to  land  large  amounts  of 
GOM  cdd  is  diminished.  Prior  to 
implem  sntation  of  the  "backstop",  all 
vessels  n  the  fishery,  regardless  of  their 
port,  w  11  be  under  the  200  Ib/DAS 
((90.7  k  5/DAS)  GOM  cod  trip  limit. 

Comt  lent  7:  The  GOM  cod  trip  limits 
and  "hi  ckstop"  measure  would  Uxm  the 
TAG  es  ablished  in  Amendment  7  into 
a  speci!  ic,  or  "hard",  quota  which:  (1) 
would  I  educe  the  harvest  level  below 
any  rea  onably  attainable  bycatch  level. 
(2)  won  d  worsen  the  potential  to  turn 
catch  ii  to  discards,  and  (3)  would  run 
afoul  o  the  legal  requirement  to  prevent 
discard  >.  As  an  alternative,  NMFS 
should  set  the  "backstop"  trip  limit  no 
lower  t  lan  100  lb  (45.4  kg)  per  DAS. 

Resp  )nse:  SAW  27  indicated  that  the 
GOM  o  »d  is  on  the  verge  of  collapse  and 
that  dir  jcted  fishing  on  this  stock 
should  cease.  The  "backstop"  trip  limit 
allows  between  5  and  100  Ib/DAS  (2.3— 
45.3  kg  DAS)  of  GOM  cod  to  be  landed 
and.  th  srefore.  is  neither  a  "hard"  quota, 
nor  cor  trar>'  to  Amendment  7.  The 
purpos  !  of  the  "backstop"  is  to  prevent 
a  TAG  I  (verage,  so  that  more  stringent 


measures  are  not  necessary  in  future 
years.  If  it  becomes  necessary  to  reduce 
the  trip  limit,  NMFS  will  consider  the 
impact  of  the  new  limit  on  discards. 

Comment  8:  One  commenter 
supported  the  measure  allowing  scallop 
fishing  in  the  new  GOM  Rolling  Closure 
Areas. 

Response:  The  comment  has  been 
noted,  and  the  measure  is  approved. 

Comment  9:  The  provision  which 
prohibits  the  possession  of  regulated 
multispecies  for  scallop  dredge  vessels 
fishing  under  a  DAS  in  the  new  GOM 
closed  areas  should  be  changed,  due  to 
enforceability,  because  other  scallop 
vessels  using  DAS  and  not  fishing  in  the 
closed  areas  will  be  allowed  to  retain 
300  lb  (136.1  kg)  of  regulated 
multispecies.  The  trip  limit  for  scallop 
dredge  vessels  fishing  in  the  GOM 
closed  areas  should  be  set  at  zero  for  the 
small  dredge  exempted  fishery,  and  300 
lb  (136.1  kg)  for  scallop  DAS  vessels. 

Response:  Within  the  new  GOM 
Rolling  Closure  Areas,  scallop  dredge 
gear  is  exempt.  On  any  trip  that  a 
scallop  dredge  vessel  fishes  in  a  closed 
area,  for  any  part  of  the  trip,  the  vessel 
may  not  possess  any  regulated  species. 
The  Vessel  Monitoring  System  is 
mandatory  for  scallop  DAS  vessels  and 
will  facilitate  enforcement  of  this 
measure. 

Comment  10:  The  haddock  trip  limit 
should  not  be  reduced  to  2,000  Ib/DAS 
(907.2  kg/DAS)  with  a  20,000  lb  (9,071.8 
kg)  cap.  There  is  no  biological  basis  to 
reduce  the  haddock  trip  limit.  It  will 
result  in  discards  of  haddock.  The 
haddock  trip  limit  should  continue  to  be 
accumulated  at  a  per-day  rate. 

Response:  The  haddock  trip  limit  had 
been  scheduled  to  revert  to  1 ,000  lb/ 
DAS  (453.6  kg/DAS)  (as  of  May  1.  1999), 
so  the  haddock  limit  is  actually  being 
increased  by  this  rule.  The  Regional 
Administrator  has  the  authority  to 
increase  the  trip  limit  as  of  October  1, 
1999.  if  75  percent  of  the  TAG  is  not 
projected  to  be  reached.  The  haddock 
trip  limit  will  continue  to  be 
accumulated  on  a  per-DAS  basis,  with 
the  upper  limit  of  20.000  lb  (9,071.8  kg) 
intended  to  accommodate  most  trips. 

Comment  1 1 :  One  commenter  was 
concerned  that  scallop  dredge  vessels 
may  catch  large  amounts  of  regulated 
multispecies  if  they  are  allowed  into  the 
GOM  newly  closed  areas. 

Response:  The  Council  did  consider 
this  when  exempting  scallop  dredge 
vessels  fi'om  the  new  GOM  Rolling 
Closure  Areas.  However,  it  was  decided 
that  the  benefits  of  exempting  scallop 
dredge  gear  outweighed  the  costs  of 
excluding  scallop  dredge  gear  from  the 
new  GOM  Rolling  Closure  Areas. 


Comment  12:  Many  of  the 
commenters  wrote  that,  in  general. 
Framework  27  is  not  specifically 
designed  to  protect  GOM  cod;  instead, 
it  disproportionately  impacts  vessels 
prosecuting  other  groundfish  fisheries. 

Response:  Framework  Adjustment  27 
does  meet  the  Amendment  7  Fmax  GOM 
cod  TAG,  because  Fo  1  has  been  used  as 
a  benchmark  in  developing  the 
management  measures.  The  closures 
that  were  selected  by  the  Council  have 
been  analyzed  and  found  to  reduce 
landings  of  GOM  cod  by  a  larger 
percentage  than  either  of  the  two  other 
options  that  were  considered  for  the 
framework.  However,  while  GOM  cod  is 
a  major  concern.  Framework  27  is 
intended  to  make  the  annual  adjustment 
required  by  Amendment  7  to  conserve 
and  manage  all  of  the  species  included 
in  the  multispecies  complex.  Thus,  the 
measure  is  also  intended  to  impact 
those  fisheries,  since  many  of  the  other 
regulated  multispecies  are  overfished. 

Changes  From  the  Proposed  Rule 

In  the  proposed  regulations,  a 
coordinate  for  Small  Mesh  Area  2  (SM 
13)  at  §  648.80(a)(8)  was  incorrectly 
published  as  4°05.6'  69°55.0'.  It  has 
been  corrected  to  read  43°05.6'  69°55.0'. 

Classification 

Magnuson-Stevens  Act 

The  Regional  Administrator. 
Northeast  Region,  NMFS  determined 
that  this  armual  framework  adjustment 
to  the  Northeast  Multispecies  FMP  is 
necessary  for  the  conservation  and 
management  of  the  Northeast 
multispecies  fishery  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

Partial  Waiver  of  30  Day  Delay  in 
Effectiveness 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  good  cause 
under  5  U.S.C.  553(d)(3),  to  waive  the 
30  day  delay  in  effective  date  for  certain 
provisions  of  this  rule.  The  good  cause 
is  based  upon  the  need  to  have  these 
provisions  in  place  by  May  1,  1999,  the 
start  of  the  multispecies  fishing  year. 
The  measures  are  essential  for  the 
conservation  of  GOM  cod,  which  is  on 
the  verge  of  collapse.  Given  the 
extremely  low  biomass  of  GOM  cod,  it 
is  essential  to  have  the  measures  in 
Framework  Adjustment  27  that  relate  to 
GOM  cod  effective  at  the  beginning  of 
the  fishing  year  because  the  species 
aggregates  for  spawning  dvuing  this 
period  and  is  very  susceptible  to  large 
catches  per  unit  effort.  Without  these 
measures  in  place  by  May  1,  1999,  the 
GOM  cod  trip  limit  will  revert  from  400 
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Ib/DAS  (181.4  kg/DAS)  to  700  Ib/DAS 
{317.5  kg/DAS)  and  areas  of  high  cod 
abundance  in  Rolling  Closure  Area  III 
will  remain  open.  Because  May  has 
historically  been  a. month  of  very  high 
GOM  cod  landings,  a  failure  to 
implement  these  measures  immediately 
could  result  in  potentially  irreparable 
damage  to  GOM  cod  stocks  and 
undermine  the  very  purpose  of  this 
framework.  Specific  measures  for  which 
the  waiver  applies  include:  the  cod  trip 
limit  and  the  backstop  trip  limit  and  the 
new  GOM  Rolling  Closure  Areas.  In 
addition,  the  new  haddock  trip  limit  is 
being  made  effective  without  a  30-day 
delay  under  authority  at  5  U.S.C. 
553(d)(1),  because  it  relieves  a 
restriction.  If  the  new  haddock  trip  limit 
is  not  implemented  on  May  1,  1999,  the 
trip  limit  will  revert  to  1,000  Ib/DAS 
(453.6  kg/DAS)  rather  than  2,000  lb/ 
DAS  (907.2  kg/DAS).  The  fishing 
industry  will  be  notified  of  these 
measures  by  way  of  a  fax  to  interested 
parties  including  state  agencies, 
industry  groups,  U.S.  Coast  Guard  and 
NMFS  port  agents.  A  National  Weather 
Service  radio  announcement  may  be 
broadcast,  if  necessary.  All  of  the  other 
measures  in  Framework  27  become 
effective  on  June  10,  1999. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  under  Section  (3)(f)(4)  of 
Executive  Order  12866. 

Final  Regulatory  Flexibility  Analysis 

The  proposed  rule  to  implement 
Framework  Adjustment  27  was 
published  in  the  Federal  Register  on 
March  29,  1999.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
analysis  is  available  from  the  Council 
(see  ADDRESSES).  The  FRFA  incorporates 
the  IRFA  and  its  findings,  the  responses 
to  public  comments  that  mentioned 
possible  effects  of  Framework 
Adjustment  27  on  small  entities,  and  the 
following  discussion  which  is  based  on 
the  IRFA. 

The  following  description 
summarizes  the  impact  of  the  measures 
in  the  final  rule  (closed  areas,  trip 
limits,  increased  mesh  size,  restrictions 
on  roller  gear)  on  vessels,  dealers,  and 
processors,  the  alternatives  that  were 
considered  and  rejected,  and  measures 
that  minimize  the  economic  impact  of 
this  action. 

Based  upon  calendar  year  1997,  1729 
vessels  held  limited  access  multispecies 
permits.  Of  these  vessels,  1287  actually 
participated  in  the  multispecies  fishery 
and,  thereby,  constitute  the  universe  of 
vessels.  Of  these  vessels,  601  (47 
percent)  would  be  impacted  by  the 
measures  because  they  fished  within 


one  or  more  of  the  GOM  Rolling  Closure 
Areas  and/or  would  be  affected  by  the 
trip  limits.  Using  estimated  proportional 
reductions  in  gross  revenues  from  1997 
(i.e.,  excluding  measiu-es  enacted  in 
fishing  year  1998  by  Frameworks  25  and 
26),  456  vessels  out  of  a  universe  of 
1287  vessels  (35  percent)  would  be 
affected  by  a  reduction  in  gross 
revenues  of  more  than  5  percent  as  a 
result  of  Framework  27.  When 
Framework  25  and  26  measures  are 
included,  32  additional  vessels  would 
be  impacted  by  a  reduction  in  gross 
revenues  of  more  than  5  percent. 

The  impact  of  the  measiues  (closed 
areas  and  trip  limits)  on  profitability 
and  on  the  financial  viability  of  vessels 
in  the  northeast  multispecies  fishery 
was  also  analyzed.  Compared  to  the 
1997  baseline,  the  cumulative 
profitability  for  the  median  vessel  was 
estimated  to  decline  66  percent  from 
$21,409  to  $7,282.  A  total  of  115  vessels 
were  found  to  be  operating  below  break 
even  (i.e.,  zero  profit)  as  a  result  of  the 
combined  measures  implemented  by 
Frameworks  25  and  26.  Carrying  those 
losses  forward  into  Framework  27  and 
adding  the  accumulated  debt  under 
Frameworks  25,  26,  and  27  results  in  a 
total  of  155  vessels  that  were  estimated 
to  be  below  break-even  profit.  Therefore, 
155  out  of  1,287  vessels  (12  percent), 
may  not  be  able  to  maintain  their 
economic  viability  and  may  be  forced  to 
cease  their  operations. 

In  terms  of  absolute  numbers. 
Framework  27  would  impact  the  most 
vessels  in  Massachusetts  (317)  followed 
by  Maine  (82),  New  Hampshire  (35), 
New  York  (7),  and  Rhode  Island  (1).  As 
a  proportion  of  total  vessels  in  a  state. 
New  Hampshire  had  the  highest 
proportion  (90  percent)  of  impacted 
vessels,  followed  by  Massachusetts  (79 
percent)  and  Maine  (74  percent). 

The  economic  impacts  of  the  increase 
in  square-mesh  size  are  expected  to  be 
small  because,  with  the  elimination  of 
the  Stellwagen  Bank/Jeffreys  Ledge 
Juvenile  Protection  Area,  vessels  will 
still  be  able  to  use  existing  6-inch 
(15.24-cm)  diamond  mesh  wherever 
they  fish,  and  the  cost  of  6.5-inch 
(16.51-cm)  square  mesh  is  likely  to  be 
similar  to  that  of  6-inch  (15.24-cm) 
mesh  when  periodically  replacing  worn- 
out  gear. 

Depending  upon  current  gear  usage 
and  fishing  patterns,  the  requirement  to 
use  roller  gear  of  a  maximum  12-inch 
(30.48  cm)  diameter  in  a  defined  GOM 
inshore  area  may  result  in  vessels 
spending  money  on  gear  changes.  The 
cost  of  the  gear  change  is  difficult  to 
estimate  because  gear  configurations, 
usage  and  fishing  areas  vary  by  vessel. 
Existing  data  is  inadequate  to  determine 


gear  usage  at  such  a  fine  degree  of 
resolution.  However,  if  a  vessel  does 
have  to  purchase  a  new  footrope  with 
rollers,  the  onetime  cost  could  range 
from  $1,100  to  $2,500. 

Compared  to  the  1997  baseline,  186 
dealers  were  estimated  to  be  affected  by 
the  Framework  27  measures.  Using 
estimated  proportional  reductions  in 
gross  revenues  from  a  1997  baseline 
(i.e.,  excluding  Frameworks  25  and  26), 
n  dealers  out  of  these  186  dealers  (41 
percent)  would  be  affected  by  a 
reduction  in  gross  revenues  of  more 
than  5  percent  as  a  result  of  Framework 
27.  When  Framework  25  and  26 
measures  are  included,  4  additional 
dealers  are  impacted  by  a  reduction  in 
gross  revenues  of  more  than  5  percent. 
However,  dealers  may  have  some 
flexibility  by  marketing  alternative 
product  lines  or  by  obtaining  product 
from  alternative  sources. 

The  impacts  of  the  Framework  27 
measures  on  processors  are  difficult  to 
predict  because  the  extent  to  which 
domestic  and  foreign  imports  can 
adequately  offset  local  supply  shortages 
is  unknown.  Nevertheless,  processors  in 
Maine,  Massachusetts,  and  New 
Hampshire  who  rely  on  a  stable  supply 
of  fresh  groundfish  to  meet  their 
demands  will  likely  be 
disproportionately  affected  by 
Framework  27. 

Using  a  no-displacement  model  (i.e., 
vessels  stop  fishing  and  do  not  fish  in 
other  open  areas),  the  decline  in  total 
revenues  of  the  action  is  estimated  at 
$7.3  million.  The  impacts  on  net 
revenues  (i.e.,  revenues  minus  costs), 
however,  will  be  less  than  these  levels 
since  operating  costs  will  also  decline  as 
effort  is  reduced  by  the  closures  under 
the  no-displacement  scenario.  Assuming 
50-percent  displacement  at  50-percent 
revenue  per  unit  effort  (i.e.,  50  percent 
of  vessels  fish  in  other  open  areas  and 
obtain  50  percent  of  the  revenue  they 
would  have  otherwise  obtained  in  the 
closed  area),  the  decline  in  total 
revenues  of  the  action  is  estimated  at 
$5.5  million. 

The  impacts  of  the  various 
alternatives  that  were  analyzed  for 
Framework  27  were  estimated  in  the 
IRFA  to  be  more  severe  than  those  of  the 
selected  action,  except  for  the  GOMFA 
alternative  which  would  have  closed 
large  areas,  both  inshore  and  offshore, 
for  shorter  periods  of  time.  The  GOMFA 
option  was  not  selected  because  the 
Council  indicated  that  the  closures  in 
the  Preferred  Alternative  would  better 
protect  GOM  cod.  The  selected  action, 
a  combination  of  the  various 
alternatives,  considered  all  of  the 
alternatives  and  their  impacts,  and 
simultaneously  attempted  to  reach  the 
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Amendr  lent  7  rebuilding  goals  while 
minimiaing  the  negative  impacts  on  the 
ipdustry.  to  the  extent 

e  given  the  severity  of  the 
y  mortality  reduction  for  GOM 
Measures  which  minimize  the 
impacts  of  Framework  27 
m  exemption  for  scallop  dredge 
new  GOM  Rolling  Closure 
increase  in  the  haddock  trip 
a  relaxation  of  the  gear 
provisions  for  vessels  transiting 
Rolling  Closure  Areas. 


fishing 

practica  )1 

necessajjv 

cod. 

negative 

include 

gear  in 

Areas, 

limit, 

stowage 

the  CON 


tie 
ai 
and 


Paperw(  irk  Reduction  Act  (PRA) 


Notwi 
of  law, 
to  nor 
penalty 
coUecti 


no 


shall : 


en ' 


icn 


rile 


unc  er 


requiren^ents 

collect 

currentl 

This 
informal  i 
PRAanc 
0MB, 
0648-02p2 
times  ar( 

I.Dec 
port 
landing 
port  (1 
conjunct 
m 
separate 

2." 
and  to 
north  o 
specifiec 
under  a 
vessel 

3.  The 
vessels 
(2 

This 
informal  i 
PRAanc 
OMB 
0648-03t 
time  inc 
(1  minu 

The 
the  time 
instructions 
sources 
data  neeHed 


iistanding  any  other  provision 
person  is  required  to  respond 
a  person  be  subject  to  a 
or  failure  to  comply  with  a 
of  information  subject  to  the 

of  the  PRA  unless  that 
of  information  displays  a 
valid  OMB  control  number, 
e  clarifies  collection-of- 
on  requirements  subject  to  the 
which  have  been  cleared  by 
u4der  OMB  control  number 
.  The  estimated  response 
as  follows: 
aration  of  transit  to  another 

the  exception  to  the  cod 
imit  requirement  to  remain  in 
n  linute/response  when  made  in 
ion  with  a  cod  hail  line  call,  3 

when  made  as  a 
call"). 

of  cod  catch  on  board 
off-loaded  for  vessels  fishing 
e  cod  exemption  line, 
at  §  648.86(b)(1),  while  fishing 
'4E  multispecies  DAS  requires 
niitification  (3  minutes/response). 

DAS  call-in  requirement  for 
I  nder  a  DAS  upon  return  to  port 
response), 
e  also  clarifies  collection-of- 
on  requirements  subject  to  the 
which  have  been  cleared  by 
uiider  OMB  control  number 
1 .  The  estimated  response 
udes  marking  of  pelagic  gillnet 
net), 
es  timated  response  time  includes 
needed  for  reviewing 

,  searching  existing  data 
gathering  and  maintaining  the 
and  completing  and 
the  collection  of  information. 


inutes,  response 
rate  call). 
Rep  arting  i 

hi 

f  th€ 


minutss/ 
rule 


ts/r 


reviewir  g ' 

List  of  S  ibjects  in  50  CFR  Part  648 

Fisher  es.  Fishing,  Reporting  and 
recordke  eping  requirements. 

Dated:  April  29.  1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries. 
National  iiarinn  Fisheries  Ser\-ice. 

For  th  ;  reasons  set  out  in  the 
preambl ;.  50  CFR  part  648  is  amended 
as  follov  s: 


PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1 .  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.2,  the  definition  for 
"Gillnet  gear  capable  of  catching 
multispecies"  is  revised,  and  a 
definition  for  "Rockhopper  and  roller 
gear"  is  added  in  alphabetical  order  to 
read  as  follows: 

§  648.2    Definitions. 

***** 

Gillnet  gear  capable  of  catching 
multispecies  means  all  gillnet  gear 
except  pelagic  gillnet  gear  specified  at 
§  648.81(g){2)(ii)  and  pelagic  gillnet  gear 
that  is  designed  to  fish  for  and  is  used 
to  fish  for  or  catch  tunas,  swordfish.  and 
sharks. 
***** 

Rockhopper  and  roller  gear  means 
trawl  gear  configured  with  disks,  rollers, 
or  other  similar  shaped  devices  that  are 
attached  to  the  bottom  belly  of  the  trawl, 
contact  the  sea  bottom,  and  that  are 
designed  to  raise  the  bottom  panel  of  the 
trawl  off  the  ocean  bottom  so  as  to 
enable  the  gear  to  be  fished  on  hard 
bottom. 
***** 

3.  In  §648.10,  paragraph  (f)(3)(ii)  is 
revised  to  read  as  follows: 

§648.10    DAS  notification  requirements. 

***** 

(f)*   *   * 

(3)  *    *    * 

(ii)  A  vessel  subject  to  the  cod  landing 
limit  restriction  specified  in 
§  648.86(b){l)(i)  that  exceeds  or  is 
expected  to  exceed  the  allowable  limit 
of  cod  based  on  the  duration  of  the  trip 
must  enter  port  no  later  than  14  DAS 
after  starting  a  multispecies  DAS  trip 
and  must  report,  upon  entering  port  and 
before  offloading,  its  hailed  weight  of 
cod  under  the  separate  call-in  system 
specified  in  §648.86(b)(l)(ii){B).  Such 
vessel  must  remain  in  port,  unless  for 
transiting  purposes  as  allowed  in 
§  648.86(b)(3),  until  sufficient  time  has 
elapsed  to  account  for  and  justify  the 
amount  of  cod  on  board  in  accordance 
with  §  648.86(b){l)(ii),  and  may  not 
begin  its  next  fishing  trip  until  the 
vessel  has  called-out  of  the  multispecies 
DAS  program  to  end  its  trip. 

4.  In  §648.14,  paragraphs  (a)(43), 
(a)(52).  (a)(90),  (a)(101),  (a){104), 
(a)(112),  (c)(10),  (c)(24),  and  (c)(25)  are 
revised  and  (a)(116)  is  added  to  read  as 
follows: 

§648.14    Prohibitions, 
(a)*   *   * 


(43)  Violate  any  of  the  provisions  of 
§648.80,  including  paragraphs  (a)(4), 
the  Cultivator  Shoals  whiting  fishery 
exemption  area;  (a)(8).  Small  Mesh  Area 
1/Small  Mesh  Area  2:  (a)(9),  the 
Nantucket  Shoals  dogfish  fishery 
exemption  area;  (a)(ll),  the  Nantucket 
Shoals  mussel  and  sea  urchin  dredge 
exemption  area;  (a)(12),  the  GOM/GB 
monldish  gillnet  exemption  area;  (a)(13), 
the  GOM/GB  dogfish  gillnet  exemption 
area;  (b)(3),  exemptions  (small  mesh); 
(b)(5),  the  SNE  monkfish  and  skate  trawl 
exemption  area;  (b)(6),  the  SNE 
monkfish  and  skate  gillnet  exemption 
area;  (b)(7),  the  SNE  dogfish  gillnet 
exemption  area;  (b)(8),  the  SNE  mussel 
and  sea  urchin  dredge  exemption  area; 
or  (b)(9),  the  SNE  little  tunny  gillnet 
exemption  area.  A  violation  of  any  of 
these  paragraphs  in  §  648.80  is  a 
separate  violation. 
***** 

(52)  Enter,  be  on  a  fishing  vessel  in, 
or  fail  to  remove  gear  from  the  EEZ 
portion  of  the  areas  described  in 
§648.81  (g)(1)  through  (i)(l)  during  the 
time  periods  specified,  except  as 
provided  in  §  648.81(d),  (g)(2),  (h)(2) 
and  {i)(2). 
***** 

(90)  Use,  set,  haul  back,  fish  with, 
possess  on  board  a  vessel,  unless  stowed 
in  accordance  with  §  648.81(e)(4),  or  fail 
to  remove,  sink  gillnet  gear  and  other 
gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of 
single  pelagic  gillnets  (as  described  in 
§648.81(g)(2)(ii)),  in  the  areas  and  for 
the  times  specified  in  §  648.87(a)  and 
(b),  except  as  provided  in 
§  648.81  (g)(2)(ii)  and  648.87(a)  and  (b), 
or  unless  otherwise  authorized  in 
writing  by  the  Regional  Administrator. 
***** 

(101)  Enter,  fail  to  remove  gear  from, 
or  be  in  the  areas  described  in 
§  648.81(g)(1)  through  (i)(l)  during  the 
time  period  specified,  except  as 
provided  in  §  648.81(d),  (g)(2),  (h)(2), 
and  (i)(2). 
***** 

(104)  Fish  for,  harvest,  possess,  or 
land  regulated  species  in  or  from  the 
closed  areas  specified  in  §  648.81(a),  (b), 
(c),  (g),  (h),  and  (i),  unless  otherwise 
specified  in  §648.81(c)(2)(iii),  (g)(2)(i), 
and  (g)(2)(iii). 
***** 

(112)  Fish  for,  harvest,  possess,  or 
land  in  or  ft-om  the  EEZ,  when  fishing 
with  trawl  gear,  any  of  the  exempted 
species  specified  in  §648.80(a)(8)(i), 
unless  such  species  were  fished  for  or 
harvested  by  a  vessel  meeting  the 
requirements  specified  in 
§648.80(a)(3)(ii)or(a){8){ii). 
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(116)  Fish  for,  harvest,  possess,  or 
land  any  species  of  fish  in  or  fi-om  the 
GOM/GB  Inshore  Restricted  Roller  Gear 
Area  described  in  §  648.80{a)(2)(iv)  with 
trawl  gear  where  the  diameter  of  any 
part  of  the  trawl  footrope,  including 
discs,  rollers  or  rockhoppers,  is  greater 
than  12  inches  (30.48  cm). 
***** 

(c)  *  *  * 

(10)  Enter,  fail  to  remove  sink  gillnet 
gear  or  gillnet  gear  capable  of  catching 
multi species  from,  or  be  in  the  areas, 
and  for  the  times,  described  in 
§  648.87(a)  and  (b),  except  as  provided 
in  §  648.81(d)  and  (g)(2),  and  in 
§648.87(a){l)(ii). 
***** 

(24)  Enter  port,  while  on  a 
multispecies  DAS  trip,  in  possession  of 
more  than  the  allowable  limit  of  cod 
specified  in  §  648.86(b)(l){i)  without 
reporting  the  cod  hail  weight,  unless  the 
vessel  is  fishing  under  the  cod 
exemption  specified  in  §  648.86(b)(2). 
Under  no  circumstances  may  such  a  trip 
exceed  14  days  in  length. 

(25)  Fail  to  remain  in  port  for  the 
appropriate  time  specified  in 
§648.86(b)(l)(ii)(A),  except  for 
transiting  piu-poses,  provided  the  vessel 
complies  with  §  648.86(b)(3). 
***** 

5.  In  §648.23,  paragraph  (b)(4)  is 
redesignated  as  paragraph  (b)(5)  and  a 
new  paragraph  {b)(4)  is  added  to  read  as 
follows: 

§648.23    Gear  restrictions. 

***** 

(b)  *   *   * 

(4)  On-reel  stowage  for  vessels 
transiting  the  GOM  Rolling  Closure 
Areas,  (i)  The  net  is  on  a  reel,  and  its 
entire  siulace  is  covered  with  canvas  or 
other  similar  material  that  is  securely 
bound; 

(ii)  The  towing  wires  are  detached 
firom  the  doors;  and 

(iii)  No  containment  rope,  codend 
tripping  device,  or  other  mechanism  to 
close  off  the  codend  is  attached  to  the 
codend. 
***** 

6.  In  §648.80,  paragraphs  (a)(2)(i), 
{a)(6)(i),  (a)(8),  (a)(lO)  introductory  text, 
(a)(10)(i)(C),  (a)(12)  introductory  text, 
(a)(13)  introductory  text,  (b)(2)(i),  (d)(2), 
(e)(2),  (h),  and  (i)(8)  are  revised; 
paragraph  (d)(3)  is  amended  by 
removing  the  word  "and";  paragraph 
(d)(4)  is  amended  by  removing  the 
period  and  adding  ";  and"  in  its  place; 
paragraph  (a)(5)  is  removed  and 
reserved;  paragraph  (a)(2)(iv)  is  added 
and  paragraph  (a)(12)(ii)  is  added  and 
reserved  to  read  as  follows: 


§  648.80    Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of  fishing. 

***** 

(a)  *  *  * 

(2)  *   *  * 

(i)  Minimum  mesh  size.  Except  as 
provided  in  paragraphs  (a)(2)  (i)  and  (iii) 
of  this  section,  and  unless  otherwise 
restricted  under  paragraph  {a)(2)(ii)  of 
this  section,  the  minimum  mesh  size  for 
any  trawl  net,  sink  gillnet,  Scottish 
seine,  midwater  trawl,  or  purse  seine  on 
a  vessel  or  used  by  a  vessel  fishing 
under  a  DAS  in  the  NE  multispecies 
DAS  program  in  the  GOM/GB  Regulated 
Mesh  Area  is  6-inch  (15.24-cm) 
diamond  mesh  or  6.5-inch  (16.51  cm) 
square  mesh  throughout  the  entire  net, 
or  any  combination  thereof,  provided 
the  vessel  complies  with  the 
requirements  of  paragraph  {a)(2)(iv)  of 
this  section.  This  restriction  does  not 
apply  to  nets  or  pieces  of  nets  smaller 
than  3  ft  (0.9  m)  x  3  ft  (0.9  m),  (9  sq  ft 
(0.81  sq  m)),  or  to  vessels  that  have  not 
been  issued  a  multispecies  permit  and 
that  are  fishing  exclusively  in  state 
waters. 
***** 

(iv)  Rockhopper  and  roller  gear 
restrictions.  For  etll  trawl  vessels  fishing 
in  the  GOM/GB  Inshore  Restricted 
Roller  Gear  Area,  the  diameter  of  any 
part  of  the  trawl  footrope,  including 
discs,  rollers,  or  rockhoppers,  must  not 
exceed  12  inches  (30.48  cm).  Any  gear 
on  a  vessel  that  does  not  meet  the 
specifications  in  this  paragraph  (a)(2)(iv) 
must  be  stowed  and  not  available  for 
immediate  use  in  accordance  with  one 
of  the  methods  specified  in  §  648.23(b). 
The  GOM/GB  Inshore  Restricted  Roller 
Gear  Area  is  defined  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 

Inshore  Restricted  Roller  Gear 
Area 


Point 

N.  lat. 

W.  long. 

GM1  

GM2 

GM3 

GM23 

GM24 

GM11  

42''00' 

42°00' 
42°00' 
42°00' 
43°00' 
43°00' 
43°30' 
43''30' 

(') 

(') 

(') 
69°50' 
69°50' 
70''00' 

GM17 

70°00' 

GM18  

C) 

^  Massachusetts  shoreline. 

2  Cape  Cod  shoreline  on  Cape  Cod  Bay. 

3  Cape  Cod  shoreline  on  the  Atlantic  Ocean. 
*  Maine  shoreline. 


(5)  [Reserved] 

(6)  *   *   *  (i)  Vessels  fishing  in  the 
Small  Mesh  Northern  Shrimp  Fishery  or 
the  Small  Mesh  Area  1 /Small  Mesh 
Area  2  fishery,  as  specified  in 


paragraphs  (a)(3)  and  (a)(8)  of  this 
section,  may  transit  through  the  Small 
Mesh  Northern  Shrimp  Fishery 
Exemption  Area  as  specified  in 
paragraph  (a)(3)  of  this  section  with  nets 
of  mesh  size  smaller  than  the  minimiun 
mesh  size  specified  in  paragraph  (a)(2) 
of  this  section,  provided  that  the  nets 
are  stowed  and  not  available  for 
immediate  use  in  accordance  with  one 
of  the  methods  specified  in  §  648.23(b). 
***** 

(8)  Small  Mesh  Area  1/Small  Mesh 
Area  2.  (i)  Unless  otherwise  prohibited 
in  §  648.81.  vessels  subject  to  the 
minimum  mesh  size  restrictions 
specified  in  paragraph  {a)(2)  of  this 
section  may  fish  with  or  possess  nets 
with  a  mesh  size  smaller  than  the 
minimum  size,  provided  the  vessel 
complies  with  the  requirements  of 
paragraph  (a)(3)(ii)  or  (a)(8)(ii)  of  this 
section,  itom  July  15  through  November 
15  when  fishing  in  Small  Mesh  Area  1 
and  from  January  1  through  June  30 
when  fishing  in  Small  Mesh  Area  2.  A 
vessel  may  not  fish  for,  possess  on 
board,  or  land  any  species  of  fish  other 
than:  butterfish,  dogfish,  herring, 
mackerel,  ocean  pout,  scup,  squid, 
silver  hake,  and  red  hake,  except  for  the 
following  allowable  incidental  species 
(bycatch  as  the  term  is  used  elsewhere 
in  this  part),  with  the  restrictions  noted: 
Longhom  sculpin;  monkfish  and 
raonkfish  parts — up  to  10  percent,  by 
weight,  of  all  other  species  on  board; 
and  American  lobster — up  to  10  percent, 
by  weight,  of  all  other  species  on  board 
or  200  lobsters,  whichever  is  less.  These 
areas  are  defined  by  straight  lines 
coimecting  the  following  points  in  the 
order  stated  (copies  of  a  chart  depicting 
these  areas  are  available  from  the 
Regional  Administrator  upon  request 
(see  Table  1  to  §  600.502  of  this 
chapter)): 

Small  Mesh>\rea  1 


Point 

N.  lat. 

W.  long. 

SMI   

43°03' 

70''27' 

SM2  

42°57' 

70°22' 

SMS  

42°47' 

70°32' 

SM4  

42°45' 

70°29' 

SMS  

42°43' 

70°32' 

SM6  

42°44' 

70°39' 

SM7  

42=49' 

70°43' 

SMS  

42^50' 

70'=41' 

SM9  

42^53' 

70°43' 

SM10  

42'55' 

70''40' 

SM11    

42°59' 

70°32' 

SMI   

43°03' 

70-27' 

Small  Mesh  Area  2 


Point 


SM13 


N.  lat. 


W.  long. 


43°a5.6' 


69°55.0' 


24074 


Smal  .  Mesh  Area  2— Continued 


Pent 


SM14 
SM15 
SM16 
SM17 
SM13 
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N.  lat. 


W.  long. 


43°10.1' 
42°49.5' 
42°41.5' 
42°36.6' 
43°05.6' 


69°43.3' 
69°40,0' 
69°40.0' 
69°55.0' 
69°55.0' 


(ii)  Ra  sed  footrope  trawl.  Vessels 
fishing  V  'ith  trawl  gear  must  configure  it 
in  such  <  way  that,  when  towed,  the 
gear  is  n  Jt  in  contact  with  the  ocean 
bottom.  Vessels  are  presumed  to  be 
fishing  ii  1  such  a  manner  if  their  trawl 
gear  is  designed  as  specified  in 
paragraphs  (a)(8)(ii)  (A)  through  (D)  of 
this  sect:  on  and  is  towed  so  that  it  does 
not  comf  into  contact  with  the  ocean 
bottom: 

(A)  Eiiht  inch  (20.3  cm)  diameter 
floats  mi  ist  be  attached  to  the  entire 
length  o  the  headrope  with  a  maximum 
spacing  of  4  feet  (12.2  cm)  between 
floats; 

(B)  Thfe  ground  gear  must  all  be  bare 
wire  not  larger  than  V2-inch  (1.2  cm)  for 
the  top  1  >g,  not  larger  than  Va-inch  (1.6 
cm)  for  t  le  bottom  leg,  and  not  larger 
than  %-  nch  (1.9  cm)  for  the  ground 
cables.  1  he  top  and  bottom  legs  must  be 
equal  in  length  with  no  extensions.  The 
total  len  ;th  of  ground  cables  and  legs 
must  no  be  greater  than  40  fathoms 
from  the  doors  to  wingends; 

(C)  The  footrope  must  be  at  least  20 
feet  (6.1  m)  longer  than  the  length  of  the 
headrop ;:  and 

(D)  The  s\/eep  must  be  rigged  so  it  is 
behind  and  below  the  footrope,  and  the 
footrope  is  off  the  bottom.  This  is 
accomplished  by  having  the  sweep 
longer  tl  an  the  footrope  and  having 
long  dro  aper  chains  attaching  the  sweep 
to  the  fo  )trope  at  regular  intervals.  The 
forward  end  of  the  sweep  and  footrope 
must  be  connected  to  the  bottom  leg  at 
the  sam<  point.  This  attachment,  in 
conjunc  ion  with  the  headrope  flotation, 
keeps  ths  footrope  off  the  bottom.  The 
sweep  a  id  its  rigging  must  be  made 
entirely  of  Vie  inch  (0.8  cm)  diameter 
bare  cha  in.  No  wrapping  or  cookies  are 
allowed  on  the  chain.  The  total  length 
of  the  svreep  must  be  at  least  7  feet  (2.1 
m)  long«  r  than  the  total  length  of  the 
footrope,  or  3.5  feet  (1.1  m)  longer  on 
each  sidB.  Drop  chains  must  connect  the 
footrope  to  the  sweep  chain,  and  the 
length  o "  each  drop  chain  must  be  at 
least  42  nches  (106.7  cm).  One  drop 
chain  must  be  hung  from  the  center  of 
the  foot]  ope  to  the  center  of  the  sweep, 
and  one  drop  chain  must  be  hung  from 
each  coi  ner  (the  quarter  or  the  junction 
of  the  b(  ittom  wing  to  the  belly  at  the 
footrope).  The  attachment  points  of  each 
drop  chi  lin  on  the  sweep  and  the 


footrope  must  be  the  same  distance  from 
the  center  drop  chain  attachments.  Drop 
chains  must  be  hung  at  8-foot  (2.4-m) 
intervals  from  the  comers  toward  the 
wing  ends.  The  distance  of  the  drop 
chain  that  is  nearest  the  wing  end  to  the 
end  of  the  footrope  may  differ  from  net 
to  net.  However,  the  sweep  must  be  at 
least  3.5  feet  (1.1  m)  longer  than  the 
footrope  between  the  drop  chain  closest 
to  the  wing  ends  and  the  end  of  the 
sweep  that  attaches  to  the  wing  end. 
***** 

(10)  Scallop  Dredge  Fishery 
Exemption  within  the  Gulf  of  Maine 
(GOM)  Sniall  Mesh  Northern  Shrimp 
Fishery  Exemption  Area.  Unless 
otherwise  prohibited  in  §  648.81,  vessels 
with  a  limited  access  scallop  permit  that 
have  declared  out  of  the  DAS  program 
as  specified  in  §  648.10,  or  have  used  up 
their  DAS  allocations,  and  vessels 
issued  a  general  scallop  permit,  may 
fish  in  the  GOM  Small  Mesh  Northern 
Shrimp  Fishery  Exemption  Area  when 
not  imder  a  NE  multispecies  DAS 
providing  the  vessel  complies  with  the 
requirements  specified  in  paragraph 
(a)(10)(i)  of  this  section.  The  GOM 
Scallop  Dredge  Fishery  Exemption  Area 
is  the  same  as  the  area  defined  in 
paragraph  (a)(3)  of  this  section  and 
designated  as  the  Small  Mesh  Northern 
Shrimp  Fishery  Exemption  Area. 

(i)  *  *   * 

(C)  The  exemption  does  not  apply  to 
the  Western  GOM  Area  Closure 
specified  in  §  648.81  (i). 
***** 

(12)  GOM/GB  Monkfish  Gillnet 
Exemption.  Unless  otherwise  prohibited 
in  §  648.81,  a  vessel  may  fish  with 
gillnets  in  the  GOM/GB  Dogfish  and 
Monkfish  Gillnet  Fishery  Exemption 
Area  when  not  under  a  NE  multispecies 
DAS  if  the  vessel  complies  with  the 
requirements  specified  in  paragraph 
(a)(12)(i)  of  this  section.  The  GOM/GB 
Dogfish  and  Monkfish  Gillnet  Fishery 
Exemption  Area  is  defined  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 


N. 

lat. 

W.  long. 

41  =35"        

70°00' 

42°49  5"  

70°00' 

42°49  5"    

69°40' 

43°12"       

69°00' 

(i)               

69°00' 

^  Due  north  to  Maine  shoreline. 

(ii)  [Reserved] 

(13)  GOM/GB  Dogfish  Gillnet 
Exemption.  Unless  otherwise  prohibited 
in  §  648.81 ,  a  vessel  may  fish  with 
gillnets  in  the  GOM/GB  Dogfish  and 
Monkfish  Gillnet  Fishery  Exemption 


Area  when  not  under  a  NE  multispecies 
DAS  if  the  vessel  complies  with  the 
requirements  specified  in  paragraph 
(a)(13)(i)  of  this  section.  The  area 
coordinates  of  the  GOM/GB  Dogfish  and 
Monkfish  Gillnet  Fishery  Exemption 
Area  are  specified  in  paragraph  (a)(12) 
of  this  section. 
***** 

(b)  *   *   * 

(2)  *   *   *  (i)  Minimum  mesh  size. 
Except  as  provided  in  paragraphs  (b)(2) 
(i)  and  (iii)  of  this  section,  and  imless 
otherwise  restricted  under  paragraph 
(b)(2)(ii)  of  this  section,  the  minimum 
mesh  size  for  any  trawl  net,  sink  gillnet, 
Scottish  seine,  purse  seine  or  midwater 
trawl,  not  stowed  and  not  available  for 
immediate  use  in  accordance  with 
§  648.23(b),  by  a  vessel  fishing  under  a 
DAS  in  the  multispecies  DAS  program 
in  the  SNE  regulated  mesh  area,  is  6- 
inch  (15.24-cm)  diamond  mesh  or  6.5- 
inch  (16.51-cm)  square  mesh  throughout 
the  entire  net,  or  any  combination 
thereof.  This  minimum  mesh  size 
restriction  does  not  apply  to  vessels  that 
have  not  been  issued  a  multispecies 
permit  and  that  are  fishing  exclusively 
in  state  waters. 
***** 

(d)  *  *  * 

(2)  When  fishing  under  this 
exemption  in  the  GOM/GB  Regulated 
Mesh  Area,  and  in  the  area  described  in 
§  648.81(c)(1),  the  vessel  has  on  board  a 
letter  of  authorization  issued  by  the 
Regional  Administrator,  and  complies 
with  all  restrictions  and  conditions 
thereof; 
***** 

(e)*  *  * 

(2)  When  fishing  under  this 
exemption  in  the  GOM/GB  Regvdated 
Mesh  Area,  the  vessel  has  on  board  a 
letter  of  authorization  issued  by  the 
Regional  Administrator; 
***** 

(h)  Scallop  vessels.  (1)  Except  as 
provided  in  paragraph  (h)(2)  of  this 
section,  a  scallop  vessel  that  possesses 
a  limited  access  scallop  permit  and 
either  a  multispecies  combination  vessel 
permit  or  a  scallop  multispecies 
possession  limit  permit,  and  that  is 
fishing  luider  a  scallop  DAS  allocated 
under  §  648.53,  may  possess  and  land 
up  to  300  lb  (136.1  kg)  of  regulated 
species  per  trip,  provided  that  the 
amount  of  cod  on  board  does  not  exceed 
the  daily  cod  limit  specified  in 
§  648.86(a)(2)  and  (b),  up  to  a  maximiun 
of  300  lb  (136.1  kg)  of  cod  for  the  entire 
trip,  and  provided  the  vessel  has  at  least 
one  standard  tote  on  board. 

(2)  Combination  vessels  fishing  imder 
a  NE  multispecies  DAS  are  subject  to 
the  gear  restrictions  specified  in 
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§  648.80  and  may  possess  and  land 
unlimited  amoimts  of  regulated  species, 
unless  otherwise  restricted  by 
§  648.86(b).  Such  vessels  may 
simultaneously  fish  imder  a  scallop 
DAS. 

(i)  *   *   * 

(8)  The  vessel  does  not  fish  for, 
possess,  or  land  any  species  offish  other 
than  winter  floimder  and  the  exempted 
small  mesh  species  specified  under 
paragraphs  (a)(3){i),  (a)(8)(i),  {b){3),  and 
(c){3)  of  this  section  when  fishing  in  the 
areas  specified  under  paragraphs  (aK3), 
(a)(8).  (b)(1),  and  (c)(1)  of  this  section, 
respectively.  Vessels  fishing  imder  this 
exemption  in  New  York  and 
Connecticut  state  waters  may  also 
possess  and  retain  skate  as  incidental 
take  in  this  fishery. 
***** 

7.  In  §648.81,  paragraphs  (d),  (g),  (h) 
and  (1)^2)  are  revised;  paragraph  (f)  is 
removed  and  reserved;  and  paragraphs 
(n)  and  (o)  are  removed  to  read  as 
follows: 

§648.81    Closed  areas. 

***** 

(d)  Transiting.  Vessels  may  transit 
Closed  Area  I,  the  Nantucket  Lightship 
Closed  Area,  the  COM  Rolling  Closure 
Areas,  the  Cashes  Ledge  Closure  Area, 
and  the  Western  COM  Closure  Area,  as 
defined  in  paragraphs  (a)(1),  (c)(1), 
(f)(1).  (g)(1).  (h)(1),  and  (i)(l), 
respectively,  of  this  section,  provided 
that  their  gear  is  stowed  in  accordance 
with  the  provisions  of  paragraph  (e)  of 
this  section. 
***** 

(f)  [Reserved] 

(g)  GOM  Rolling  Closure  Areas.  (1)  No 
fishing  vessel  or  person  on  a  fishing 
vessel  may  enter,  fish  in,  or  be  in,  and 
no  fishing  gear  capable  of  catching  NE 
multispecies,  unless  otherwise  allowed 
in  this  part,  may  be  in,  or  on  board  a 
vessel  in,  GOM  Rolling  Closure  Areas  I 
through  V,  as  described  in  paragraphs 
(g)(1)  (i)  through  (v)  of  this  section,  for 
the  times  specified  in  paragraphs  (g)(1) 
(i)  through  (v)  of  this  section,  except  as 
specified  in  paragraphs  (d),  and  (g)(2)  of 
this  section.  A  chart  depicting  these 
areas  is  available  from  die  Regional 
Administrator  upon  request  (see  Table  1 
to  §600.502  of  this  chapter)). 

(i)  Rolling  Closure  Area  I.  From  March 
1  through  March  31,  the  restrictions 


specified  in  paragraph  (g)(1)  of  this 
section  apply  to  Rolling  Closure  Area  I, 
which  is  the  area  bounded  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 

Rolling  Closure  Area  I 

(March  1 -March  31) 


Point 


GM1 
GM2 
GM3 
GM5 
GM6 
GM9 


N.  lat. 


42°00' 
42°00' 
42'>00' 
42°0C 
42''30' 
42°30' 


W.  long. 


V) 

(') 

(^) 
68°30' 
68°30' 

V) 


^  Massachusetts  shoreline. 

2  Cape  Cod  shoreline  on  Cape  Cod  Bay. 

3  Cape  Cod  shoreline  on  the  Atlantic  Ocean. 

(ii)  Rolling  Closure  Area  II.  From 
April  1  through  April  30,  the 
restrictions  specified  in  paragraph  (g)(1) 
of  this  section  apply  to  Rolling  Closure 
Area  II,  which  is  the  area  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

Rolling  Closure  Area  II 

[April  1 -April  30] 


Point 

N.  lat. 

W.  long. 

GM1 

42°00' 
42°00' 
42000' 
42°00' 
43°00' 
43°00' 

(3) 
68°30' 
68°30' 

GM2 

GM3 

GM5 

GM13 

GM10 

^  Massachusetts  shoreline. 

2  Cape  Cod  shoreline  on  Cape  Cod  Bay. 

3  Cape  Cod  shoreline  on  the  Atlantic  Ocean. 
'» New  Hampshire  shoreline. 

(iii)  Rolling  Closure  Area  III.  From 
May  1  through  May  31,  the  restrictions 
specified  in  paragraph  (g)(1)  of  this 
section  apply  to  Rolling  Closure  Area 
III,  which  is  the  area  bounded  by 
straight  lines  cormecting  the  following 
points  in  the  order  stated: 

Rolling  Closure  Area  III 

[May  1-May  31] 


Point 

N.  lat. 

W.  long. 

GM9 

GM6 

GM14 

42°30' 
42°30' 
43''30' 
43''30' 

D 
68°30' 
68°30' 

GM18 

{') 

(iv)  Rolling  Closure  Area  IV.  From 
June  1  through  June  30,  the  restrictions 
specified  in  paragraph  (g)(1)  of  this 
section  apply  to  Rolling  Closure  Area 
rV,  which  is  the  area  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

ROLLING  Closure  Area  IV 

[June  1-June  30] 


Point 

N.  lat. 

W.  long. 

GM10 

43''00' 
43°00' 
43°30' 
43''30' 
44"'00' 
44°00' 
(3) 

V) 
70^00' 

GM11  

GM17 

70°00' 

GM19 

GM20 

GM21  

GM22 

67°32.0'  or  (2) 
67°21.0'or(2) 
69°00' 
69''00' 

^  New  Hampshire  shoreline. 

^  U.S. -Canada  maritime  txjundary. 

3  Maine  shoreline. 

(v)  Rolling  Closure  Area  V.  From 
October  1  through  November  30.  the 
restrictions  specified  in  paragraph  (g)(l ) 
of  this  section  apply  to  Rolling  Closure 
Area  V,  which  is  the  area  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

Rolling  Closure  Area  V 

[October  1 -November  30] 


Point 

N.  let. 

W.  long. 

GM1  

42=00' 
42°00' 
42°00' 
42°00' 
42°30' 
42-30' 

70=00' 

70°00' 

V) 

GM2 

GM3 

GM4 

GM8 

GM9 

'  Massachusetts  shoreline. 
2  Maine  shoreline. 


'  Massachusetts  shoreline. 

2  Cape  Cod  shoreline  on  Cape  Cod  Bay. 

3 Cape  Cod  shoreline  on  the  Atlantic  Ocean. 

(2)  Paragraph  (g)(1)  of  this  section 
does  not  apply  to  persons  aboard  fishing 
vessels  or  fishing  vessels: 

(i)  That  have  not  been  issued  a 
multispecies  permit  and  that  are  fishing 
exclusively  in  state  waters; 

(ii)  That  are  fishing  with  or  using 
exempted  geeir  as  defined  under  this 
part,  subject  to  the  restrictions  on 
midwater  trawl  gear  in  paragraph 
(a)(2)(iii)  of  this  section,  and  excluding 
pelagic  gillnet  gear  capable  of  catching 
multispecies,  except  for  vessels  fishing 
with  a  single  pelagic  gillnet,  not  longer 


24076 


than  30GJft  (91.44  m)  and  not  greater 
than  6  ft  (1.83  m)  deep,  with  a 

mesh  size  of  3  inches  (7.62 
ided: 

net  is  attached  to  the  boat  and 
the  upper  two-thirds  of  the 
umn; 

net  is  marked  with  the 
lame  and  vessel  identification 


provi 
The 


maximufn 
cm) 

(A) 
fished  in 
water  co 

(B)  Th^ 
owner's 
number: 

(C) 
species 

(D) 
capable 

(iii 
party,  or 

(iv 
scallop 
a  scallop 
in  the 
Exempt 
§648.80 
not  retaih 
during  a 

(hi 
From  Ju 
fishing 
vessel 


(.f( 
I  Tl  at 


That 


i)n 


Ca;h 


fishir  g 


no 

multispi 
in  this 
vessel  ir 
Ledge 
straight 
points  ii 
specifiec 
this  sect  on 


pirt. 


Pont 


CL1 
CL2 
CL3 
CL4 
CL5 
CL6 
CL1 


(i)A 
availabl 


to§ 

(ii)  [Ri 

(2) 
does  nol 
vessels 
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Thfere  is  no  retention  of  regulated 

md 
Thpre  is  no  other  gear  on  board 
catching  NE  multispecies: 
are  classified  as  charter, 
recreational;  or 

are  fishing  with  or  using 
c  redge  gear  when  fishing  under 
DAS  or  when  lawfully  fishing 
S(^llop  Dredge  Fishery 
Area  as  described  in 
a)(10).  provided  the  vessel  does 

any  regulated  multispecies 
trip,  or  on  any  part  of  a  trip. 
es  Ledge  Closure  Area.  (1) 
1  through  October  31,  no 
V  essel  or  person  on  a  fishing 
mpv  enter,  fish  in,  or  be  in,  and 
gear  capable  of  catching  NE 
^les,  unless  otherwise  allowed 
may  be  in,  or  on  board  a 
,  the  area  known  as  the  Cashes 

Area,  as  defined  by 
ines  connecting  the  following 
the  order  stated,  except  as 
in  paragraphs  (d)  and  (h)(2)  of 


Cashes  Ledge  Closure  Area 

(July  1 -October  31] 


N.  lat. 


43°07' 

42°49.5' 

42°46.5' 

42°43.5' 

42°42.5' 

42°49.5' 

43°07' 


W.  long. 


69°02' 

68°46' 

68°50.5' 

68°58.5' 

69°  17.5' 

69°26' 

69°02' 


c  lart 


depicting  this  area  is 
from  the  Regional 
Administrator  upon  request  (see  Table  1 
60oto2  of  this  chapter)), 
served] 
Paragraph  (h)(1)  of  this  section 
apply  to  persons  on  fishing 
fishing  vessels: 


(ir ; 


(i)  That  meet  the  criteria  in  paragraph 
(g)(2)(ii),  (iii),  or  (iv)  of  this  section, 
(ii)  [Reserved] 
(i)  Western  COM  Area  Closure.  *   *   * 

(2)  Paragraph  (i)(l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels  that  meet  the 
criteria  in  paragraph  (g)(2)(ii),  (iii)  or  (iv) 
of  this  section. 
***** 

8.  In  §648.82,  paragraph  (b)(3)(i)  is 
revised  to  read  as  follows: 

§  648.82    Effort-control  program  for  limited 
access  vessels. 

***** 

(b)*  *  * 

(3)  *   *   *  (i)  DAS  allocation.  A  vessel 
qualified  and  electing  to  fish  under  the 
small  vessel  category  may  retain  up  to 
300  lb  (136.1  kg)  of  cod,  haddock,  and 
yellowtail  flounder,  combined,  per  trip 
without  being  subject  to  DAS 
restrictions,  provided  that  the  amount  of 
cod  on  board  does  not  exceed  the  daily 
fcod  limit  specified  in  §  648.86(a)(2)  and 
(b),  up  to  a  maximum  of  300  lb  (136.1 
kg)  of  cod  for  the  entire  trip.  Such  a 
vessel  is  not  subject  to  a  possession 
limit  for  other  NE  multispecies. 
***** 

9.  In  §648.83,  paragraphs  (a)(2)  and 
(b)(1)  are  revised  to  read  as  follows: 

§648.83    Minimum  fish  sizes. 

(a)  *   *   * 

(2)  The  minimum  fish  size  applies  to 
whole  fish  or  to  any  part  of  a  fish  while 
possessed  on  board  a  vessel,  except  as 
provided  in  paragraph  (b)  of  this 
section,  and  to  whole,  whole  gutted  or 
gilled  fish  only,  after  landing.  For 
purposes  of  determining  compliance 
with  the  possession  limits  in  §  648.86, 
the  weight  of  fillets  and  parts  of  fish, 
other  than  whole-gutted  or  gilled  fish, 
will  be  multiplied  by  3.  Fish  fillets,  or 
parts  of  fish,  must  have  skin  on  while 
possessed  on  board  a  vessel  and  at  the 
time  of  landing  in  order  to  meet 
minimum  size  requirements.  "Skin  on" 
means  the  entire  portion  of  the  skin 
normally  attached  to  the  portion  of  the 
fish  or  to  fish  parts  possessed  is  still 
attached. 

(b)  *   *   *  (1)  Each  person  aboard  a 
vessel  issued  a  multispecies  limited 
access  permit  and  fishing  under  the 


DAS  program  may  possess  up  to  25  lb 
(11.3  kg)  of  fillets  that  measure  less  than 
the  minimum  size  if  such  fillets  are 
from  legal-sized  fish  and  are  not  offered 
or  intended  for  sale,  trade,  or  barter.  For 
purposes  of  determining  compliance 
with  the  possession  limits  specified  in 
§  648.86,  the  weight  of  fillets  and  parts 
of  fish,  other  than  whole-gutted  or  gilled 
fish,  will  be  multiplied  by  3. 
***** 

10.  In  §  648.86,  the  section  heading, 
paragraphs  {a)(l),  (b)(1)  heading, 
{b)(l)(i).  (b)(l)(ii)  introductory  text, 
(b)(l)(ii)(A)  and  (c)  are  revised; 
paragraph  (b)(3)  is  removed;  paragraph 
(b)(4)  is  redesignated  as  paragraph  (b)(3) 
and  revised;  and  paragraph  (d)  is  added 
to  read  as  follows: 

§  648.86    Possession  and  landing 
restrictions. 

***** 

(a)*  *  *  [1)  NE  multispecies  DAS 
vessels,  (i)  Except  as  provided  in 
paragraphs  (a)(l)(ii)  and  (a)(l)(iii)  of  this 
section,  a  vessel  that  fishes  under  a  NE 
multispecies  DAS  may  land  up  to  2,000 
lb  (907.2  kg)  of  haddock  per  DAS  fished, 
or  any  part  of  a  DAS  fished,  up  to 
20,000  lb  (9071.8  kg)  per  trip,  provided 
it  has  at  least  one  standard  tote  on 
board.  Haddock  on  board  a  vessel 
subject  to  this  landing  limit  must  be 
separated  from  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 

(ii)  When  the  Regional  Administrator 
projects  that  75  percent  of  the  target 
TAC  will  be  harvested  (9.3  million  lb 
(4,218.5  mt)  for  the  1999  fishing  year), 
NMFS  may  publish  a  notification  in  the 
Federal  Register  that,  as  of  a  specific 
date,  the  limit  specified  in  paragraph 
(a)(l)(i)  of  this  section  is  reduced  to 
either  a  1,000  lb  (453.6  kg)  per  trip 
possession  limit  restriction,  or  to  a 
landing  limit  restriction  of  1,000  lb 
(453.6  kg)  per  DAS  fished,  10,000  lb 
(4,536.0  kg)  maximum,  depending  on 
the  risk  of  exceeding  the  target  TAC. 
Haddock  on  board  a  vessel  subject  to 
this  landing  limit  must  be  separated 
from  other  species  of  fish  and  stored  so 
as  to  be  readily  available  for  inspection. 
Vessels  subject  to  this  landing  limit 
must  have  at  least  one  stemdard  tote  on 
board. 


Federal  Register / Vol.  64,  No.  86 / Wednesday.  May  5,  1999 /Rules  and  Regulations  24077 


(iii)  Paragraph  (a){l)(ii)  of  this  section 
notwithstanding,  beginning  October  1, 

1999,  through  April  30,  2000,  if  the 
Regional  Administrator  projects  that 
less  than  75  percent  of  the  target  TAG 
will  be  harvested  (9.3  million  lb  (4,218.5 
mt)  for  the  1999  fishing  year)  by  April 
30,  2000,  NMFS  may  publish  a" 
notification  in  the  Federal  Register  that, 
as  of  a  specific  date,  the  limit  is 
increased  to  the  amount  that  the 
Regional  Administrator  projects  will  be 
sufficient  to  allow  harvesting  of  at  least 
9.3  million  lb  (4,218.5  mt)  by  April  30, 

2000.  Haddock  on  board  a  vessel  subject 
to  this  landing  limit  must  be  separated 
bom  other  species  of  fish  and  stored  so 
as  to  be  readily  available  for  inspection. 
Vessels  subject  to  this  landing  limit 
must  have  at  least  one  standard  tote  on 
board. 
***** 

(b)  *  *  *  (1)  Landing  limit,  (i)  Except 
as  provided  in  paragraphs  (b)(l)(ii)  and 
(b)(2)  of  this  section,  and  subject  to  the 
cod  landing  limit  call-in  provision 
specified  at  §  648.10(f)(3)(i),  a  vessel 
fishing  under  a  NE  multispecies  DAS 
may  land  up  to  200  lb  (90.7  kg)  of  cod 
per  DAS,  or  any  part  of  a  DAS,  unless 
otherwise  specified  in  this  paragraph. 
Vessels  calling-out  of  the  multispecies 
DAS  program  under  §  648.10(c)(3)  that 
have  utilized  part  of  a  DAS  (less  than  24 
hoiu-s)  may  land  up  to  an  additional  200 
lb  (90.7  kg)  of  cod  for  that  part  of  a  DAS; 
however,  such  vessels  may  not  end  any 
subsequent  trip  with  cod  on  board 
within  the  24-hour  period  following  the 
beginning  of  the  part  of  the  DAS  utilized 
(e.g.,  a  vessel  that  has  called-in  to  the 
multispecies  DAS  program  at  3  p.m.  on 
a  Monday  and  ends  its  trip  the  next  day 
(Tuesday)  at  4  p.m.  (accruing  a  total  of 
25  hours)  may  legally  land  up  to  400  lb 
(181.4  kg)  of  cod  on  such  a  trip,  but  the 
vessel  may  not  end  any  subsequent  trip 
with  cod  on  board  until  after  3  p.m.  on 
the  following  day  (Wednesday)).  When 
the  Regional  Administrator  projects  that 
30  percent  of  the  FMAX  target  TAG  will 
be  harvested  (886,000  lb  (402  mt)  for  the 
1999  fishing  year),  NMFS  will  publish 
a  notification  in  the  Federal  Register 
that,  as  of  a  specific  date,  the  limit  is 
reduced  to  a  specified  amount  between 
5  lb  (2.3  kg)  and  100  lb  (45.3  kg)  per 
DAS,  depending  on  the  risk  of 
exceeding  the  target  TAG.  God  on  board 
a  vessel  subject  to  this  landing  limit 
must  be  separated  from  other  species  of 
fish  and  stored  so  as  to  be  readily 
available  for  inspection. 

(ii)  A  vessel  subject  to  the  cod  landing 
limit  restrictions  described  in  paragraph 
{b)(l)(i)  of  this  section,  and  subject  to 
the  cod  landing  limit  call-in  provision 
specified  at  §  648.10(f)(3)(ii),  may  come 


into  port  with  and  offload  cod  in"  excess 
of  the  landing  limit  as  determined  by 
the  number  of  DAS  elapsed  since  the 
vessel  called  into  the  DAS  program, 
provided  that: 

(A)  The  vessel  operator  does  not  call- 
out  of  the  DAS  program  as  described 
under  §  648.10(c)(3)  and  does  not  depart 
from  a  dock  or  mooring  in  port  to 
engage  in  fishing,  xmless  transiting  as 
allowed  in  paragraph  {b)(3)  of  this 
section,  until  sufficient  time  has  elapsed 
to  account  for  and  justify  the  amount  of 
cod  harvested  at  the  time  of  offloading 
regardless  of  whether  all  of  the  cod  on 
board  is  offloaded  (e.g.,  a  vessel  subject 
to  the  landing  limit  restriction, 
described  in  paragraph  (b)(l)(i)  of  this 
section,  that  has  called-in  to  the 
multispecies  DAS  program  at  3  p.m.  on 
Monday  and  that  fishes  and  comes  back 
into  port  at  4  p.m.  on  Wednesday  of  that 
same  week  with  800  lb  (362.9  kg)  of  cod 
to  offload  some  or  all  of  its  catch  cannot 
call-out  of  the  DAS  program  or  leave 
port  until  3:01  p.m.  the  next  day, 
Thursday  (i.e.,  3  days  plus  one  minute)); 
and 
***** 

(3)  Transiting.  A  vessel  that  has 
exceeded  the  cod  landing  limit  as 
specified  in  paragraph  (b)(1)  of  this 
section,  and  is,  therefore,  subject  to  the 
requirement  to  remain  in  port  for  the 
period  of  time  described  in  paragraph 
{b)(l)(ii)(A)  of  this  section  may  transit  to 
another  port  during  this  time,  provided 
that  the  vessel  operator  notifies  the 
Regional  Administrator  (see  Table  1  to 
§  600.502  of  this  chapter)  either  at  the 
time  the  vessel  reports  its  hailed  weight 
of  cod  or  at  a  later  time  prior  to 
transiting  and  provides  the  following 
information:  vessel  name  and  permit 
niunber,  destination  port,  time  of 
departiu^,  and  estimated  time  of  arrival. 
A  vessel  transiting  under  this  provision 
must  stow  its  gear  in  accordance  with 
one  of  the  methods  specified  in 
§  648.81(e)  and  may  not  have  any  fish 
on  board  the  vessel. 

(c)  Other  possession  restrictions. 
Vessels  are  subject  to  all  other 
applicable  possession  limit  restrictions, 
as  specified  under  §§  648.82(b)(3), 
648.83(b)(1),  648.88(a)  and  (c),  and 
§  648.89(c). 

(d)  Calculation  of  weight  of  fillets  or 
parts  offish.  The  possession  limits 
described  under  this  part  are  based  on 
the  weight  of  whole,  wljole-gutted,  or 
gilled  fish.  For  purposes  of  determining 
compliance  with  the  possession  limits 
specified  in  paragraph  (a),  (b),  or  (c)  of 
this  section,  the  weight  of  fillets  and 
parts  of  fish,  other  than  whole-gutted  or 
gilled  fish,  as  allowed  imder  §  648.83(a) 
and  (b)  will  be  multiplied  by  3. 


11.  In  §648.87,  introductory  text  for 
paragraphs  (a)  and  (b)  is  revised,  and 
paragraph  (a)(4)  is  added  to  read  as 
follows: 

§648.87    Gillnet  requirements  to  reduce  or 
prevent  marine  mammal  tal<es. 

(a)  Areas  closed  to  gillnet  gear 
capable  of  catching  multispecies  to 
reduce  harbor  porpoise  takes.  All 
persons  owning  or  operating  vessels  in 
the  EEZ  portion  of  the  areas  and  times 
specified  in  paragraphs  (a)(1),  (2),  (3) 
and  (4)  of  this  section  must  remove  all 
of  their  sink  gillnet  gear  and  other 
gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of 
single  pelagic  gillnets  (as  described  in 
§  648.81  (g)(2)(ii)),  and  may  not  use,  set. 
haul  back,  fish  with,  or  possess  on 
board,  imless  stowed  in  accordance 
with  the  requirements  of  §648. 81(e)(4), 
sink  gillnet  gear  or  other  gillnet  gear 
capable  of  catching  multispecies,  with 
the  exception  of  single  pelagic  gillnet 
gear  (as  described  in  §648.81  (g)(2){ii)) 
in  the  EEZ  portion  of  the  areas  and  for 
the  times  specified  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section.  Also,  all 
persons  owning  or  operating  vessels 
issued  a  limited  access  multispecies 
permit  must  remove  all  of  their  sink 
gillnet  gear  and  other  gillnet  gear 
capable  of  catching  multispecies,  with 
the  exception  of  single  pelagic  gillnets 
(as  described  in  §648.81(g)(2)(ii)).  from 
the  areas  and  for  the  times  specified  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section,  and  may  not  use,  set,  haul  back, 
fish  with,  or  possess  on  board,  unless 
stowed  in  accordance  with  the 
requirements  of  §  648.81(e)(4).  sink 
gillnets  or  other  gillnet  gear  capable  of 
catching  multispecies,  with  the 
exception  of  single  pelagic  gillnets  (as 
described  in  §648.81(g)(2)(ii))  in  the 
areas  and  for  the  times  specified  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section. 
*        *        •        •        * 

(4)  NE  Closure  Area.  From  August  15 
through  September  13,  of  each  fishing 
year,  the  restrictions  and  requirements 
specified  in  this  paragraph  (a)  apply  to 
the  NfE  Closure  Area,  which  is  the  area 
bounded  by  straight  lines  cormecting 
the  following  points  in  the  order  stated: 

Northeast  Closure  Area 


Point 

N.  lat. 

W  long. 

NE1  

(') 
43°29.6' 

gA'^55  0* 

NE2  

68°55.0' 

NE3  

44°04.4' 

67'48.r 

NE4  

44°06.9' 

67°52.8' 

NE5  

44'^1.2' 

67°02.7' 

NE6  

(') 

67-02.7' 

'  Maine  shoreline. 
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(i)  C(  ipies  of  a  chart  depicting  this 
area  arc  available  from  the  Regional 
Administrator  upon  request. 

(ii)  [Reserved] 

(b)  /areas  closed  to  giUnet  gear 
capably  of  catching  multispecies  to 
prevent  right  whale  takes.  All  persons 
owning  or  operating  vessels  must 
remov^  all  of  their  sink  gillnet  gear  and 
gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of 
single  lelagic  gillnets  (as  described  in 
§  648.8  l(g){2)(ii)).  from  the  EEZ  portion 
of  the  ^eas  and  for  the  times  specified 
in  paragraphs  (b)(1)  and  (2)  of  this 
section ,  and  may  not  use,  set,  haul  back, 
fish  wi  h,  or  possess  on  board,  unless 
stowed  in  accordance  with  the 
requirements  of  §648. 81(e)(4),  sink 
gillnet  leai  or  gillnet  gear  capable  of 
catchiE  g  multispecies,  with  the 
exception  of  single  pelagic  gillnet  gear 
(as  described  in  §648.81(g)(2)(ii))  in  the 
EEZ  pc  rtion  of  the  areas  and  for  the 
times  specified  in  paragraphs  (b)(1)  and 
(2)  of  tiis  section.  Also,  all  persons 
ovtming  or  operating  vessels  issued  a 
limited  access  multispecies  permit  must 
remove  all  of  their  sink  gillnet  gear  and 
other  g  llnet  gear  capable  of  catching 
multisiecies,  with  the  exception  of 
single  pelagic  gillnets  (as  described  in 
§648.ffi(g)(2)(ii)),  from  the  areas  and  for 
the  times  specified  in  paragraphs  (b)(1) 
and  (2)1  of  this  section,  and,  may  not  use, 
set,  hai  il  back,  fish  with,  or  possess  on 


board. 


imless  stowed  in  accordance 


with  tie  requirements  of  §648. 81(e)(4), 
sink  gi  inet  gear  or  other  gillnet  gear 
capabli !  of  catching  multispecies,  with 
the  exc  eption  of  single  pelagic  gillnets 
(as  des  :ribed  in  §  648.81(g)(2)(ii))  in  the 
areas  a  id  for  the  times  specified  in 
paragn  phs  (b)(1)  and  (2)  of  this  section. 


12 
(c)  are 


§  648.88.  paragraphs  (a)(1)  and 
■evised  to  read  as  follows: 


II 


Tie 


§648.81 

(a) 

(1) 
up  to 
and 
trip 
NEm 
amoui^t 
the 
§648. 
of  300 
trip, 
possesf 
and 


Open  access  permit  restrictions. 


vessel  may  possess  and  land 
alOO  lb  (136.1  kg)  of  cod,  haddock, 
owtail  flounder,  combined,  per 
unlimited  amounts  of  the  other 
ultispecies,  provided  that  the 
of  cod  on  board  does  not  exceed 
cod  limit  specified  in 
a)(2)  and  (b),  up  to  a  maximum 
b  (136.1  kg)  of  cod  for  the  entire 
that  the  vessel  does  not  use  or 
on  board  gear,  other  than  rod 
re^l  or  handlines  while  in 
possession  of,  fishing  for,  or  lemding  NE 
multis  Decies,  and  provided  it  has  at 
least  o  le  standard  tote  on  board. 


ye  1 
ai  d 


daiiv 
f6(a 


aiid 


(c)  S  callop  multispecies  possession 
limit  f  ermit.  Unless  otherwise 


prohibited  in  §  648.86(b),  a  vessel  that 
has  been  issued  a  valid  open  access 
scallop  multispecies  possession  limit 
permit  may  possess  and  land  up  to  300 
lb  (136.1  kg)  of  regulated  species  per 
trip  when  fishing  under  a  scallop  DAS 
allocated  under  §  648.53,  provided  that 
the  amount  of  cod  on  board  does  not 
exceed  the  daily  cod  limit  specified  in 
§  648.86(a)(2)  and  (b),  up  to  a  maximum 
of  300  lb  (136.1  kg)  of  cod  for  the  entire 
trip,  and  that  the  vessel  does  not  fish 
for,  possess,  or  land  haddock  from 
January  1  through  Jime  30  as  specified 
under  §  648.86(a)(2){i),  and  provided  the 
vessel  has  at  least  one  standard  tote  on 
board. 
***** 

[FR  Doc.  99-11157  Filed  4-30-99;  2:27  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

(Docket  No.  990430113-91^-01;  I.D. 
042799A] 

RIN  0648-AL64 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  1999  Management 
Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Annual  management  measures 

for  the  ocean  salmon  fishery;  request  for 

comments. 

summary:  NMFS  establishes  fishery 
management  measures  for  the  ocean 
salmon  fisheries  off  Washington, 
Oregon,  and  California  for  1999  and 
2000  salmon  seasons  opening  earlier 
than  May  1,  2000.  Specific  fishery 
management  measures  vary  by  fishery 
and  by  area.  The  measures  establish 
fishing  areas,  seasons,  quotas,  legal  gear, 
recreational  fishing  days  and  catch 
limits,  possession  and  landing 
restrictions,  and  minimum  lengths  for 
salmon  taken  in  the  exclusive  economic 
zone  (3-200  nm)  off  Washington, 
Oregon,  and  California.  These 
management  measures  are  intended  to 
prevent  overfishing  and  to  apportion  the 
ocean  harvest  equitably  among  treaty 
Indian  and  non-treaty  commercial  and 
recreational  fisheries.  The  measures  are 
also  intended  to  allow  a  portion  of  the 
salmon  runs  to  escape  the  ocean 
fisheries  in  order  to  provide  for 


spawning  escapement  and  for  inside 
fisheries. 

DATES:  Effective  from  0001  hours  Pacific 
Daylight  Time  (P.d.t.),  May  1,  1999, 
imtil  the  eflFective  date  of  the  2000 
management  measures,  as  published  in 
the  Federal  Register.  Comments  must  be 
received  by  May  17,  1999. 
ADDRESSES:  Comments  on  the 
management  measures  and  the  related 
environmental  assessment  (EA)  may  be 
sent  to  William  Stelle,  Jr.,  Regional 
Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  N.E.. 
Seattle,  WA  98115-0070;  or  William 
Hogarth,  Regional  Administrator, 
Southwest  Region,  NMFS,  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802-4213.  Copies  of  the 
EA  and  other  docxmients  cited  in  this 
document  are  available  from  Larry  Six, 
Executive  Director,  Pacific  Fishery 
Management  Council,  2130  S.W.  Fifth 
Ave.,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Robinson  at  206-526-6140,  or 
Svein  Fougner  at  562-980-4040. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ocean  salmon  fisheries  in  the 
exclusive  economic  zone  off 
Washington,  Oregon,  and  California  are 
managed  under  a  "framework"  fishery 
management  plan  entitled  the  Pacific 
Coast  Salmon  Plan  (FMP).  Regulations 
at  50  CFR  part  660,  subpart  H,  provide 
the  mechanism  for  making  preseason 
and  inseason  adjustments  to  the 
management  measures,  within  limits  set 
by  the  FMP,  by  notification  in  the 
Federal  Register. 

These  management  measures  for  the 
1999  and  pre-May  2000  ocean  salmon 
fisheries  were  recommended  by  the 
Pacific  Fishery  Management  Council 
(Council)  at  it's  April  5  to  9.  1999, 
meeting. 

Schedule  Used  To  Establish  1999 
Management  Measures 

In  accordance  with  the  FMP,  the 
Council's  Salmon  Technical  Team  (STT) 
and  staff  economist  prepared  several 
reports  for  the  Council,  its  advisors,  and 
the  public.  The  first  report,  "Review  of 
1998  Ocean  Salmon  Fisheries," 
(Review)  summarizes  the  1998  ocean 
salmon  fisheries  and  assesses  how  well 
the  Council's  management  objectives 
were  met  in  1998.  The  second  report, 
"Preseason  Report  I  Stock  Abundance 
Analysis  for  1999  Ocean  Salmon 
Fisheries"  (PRE  I),  provides  the  1999 
salmon  stock  abundance  projections  and 
analyzes  the  impacts  on  the  stocks  and 
Council  management  goals  if  the  1998 
regulations  or  regulatory  procedures 
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were  applied  to  the  1999  stock 
abundances. 

The  Council  met  from  March  8  to  12, 
1999,  in  Portland,  Oregon,  to  develop 
proposed  management  options  for  1999. 
Three  commercial  and  three  recreational 
fishery  management  options  were 
proposed  for  analysis  and  public 
comment.  These  options  presented 
various  combinations  of  management 
measures  designed  to  protect  numerous 
weak  stocks  of  coho  and  chinook 
salmon  and  to  provide  for  ocean 
harvests  of  more  abundant  stocks.  After 
the  March  Council  meeting,  the  STT 
and  Council  staff  economist  prepared  a 
third  report,  "Preseason  Report  II 
Analysis  of  Proposed  Regulatory 
Options  for  1999  Ocean  Salmon 
Fisheries"  (PRE  II),  which  analyzes  the 
effects  of  the  proposed  1999 
management  options.  This  report  also 
was  made  available  to  the  Council,  its 
advisors,  and  the  public. 

Public  hearings  on  the  proposed 
options  were  held  on  March  29,  1999, 
in  Westport,  WA,  and  North  Bend,  OR; 
and  on  March  30, 1999,  in  Astoria,  OR, 
Moss  Landing,  CA,  and  Eureka,  CA. 

The  Council  met  on  April  5  to  9, 
1999,  in  Sacramento,  CA,  to  adopt  its 
final  1999  recommendations.  Following 
the  April  Coimcil  meeting,  the  STT  and 
Coimcil  staff  economist  prepared  a 
fourth  report,  "Preseason  Report  III 
Analysis  of  Council-Adopted 
Management  Measures  for  1999  Ocean 
Salmon  Fisheries"  (PRE  HI),  which 
analyzes  the  environmental  and  socio- 
economic effects  of  the  Council's  final 
recommendations.  This  report  also  was 
made  available  to  the  Council,  its 
advisors,  and  the  public. 

Resource  Status 

Aside  from  salmon  species  Usted  and 
proposed  for  listing  under  the 
Endangered  Species  Act  (ESA) 
discussed  here,  the  primary  resoiute 
concerns  are  for  Klamath  River  fall 
chinook,  and  Washington  coastal  and 
Puget  Sound  natural  coho.  Management 
of  all  of  these  stocks  is  affected  by 
interjurisdictional  agreements  among 
tribal,  State,  Federal,  and/or  Canadian 
managers. 

Chinook  Salmon  Stocks 

California  Central  Valley  fall  chinook 
stocks  are  abimdant  compared  to  other 
chinook  stocks  of  the  Pacific  coast.  The 
Central  Valley  Index  of  abundance  of 
combined  Central  Valley  chinook  stocks 
is  projected  to  be  847,700  for  1999,  12 
percent  below  the  1998  pre-season 
estimate  (PRE  I).  The  spavraing 
escapement  of  Sacramento  River  adult 
fall  chinook  was  237,500  aduUs  in  1998 
(PRE  III),  well  above  the  escapement 


goal  range  of  122,000  to  180,000  adult 
spawners. 

Winter  chinook  from  the  Sacramento 
River  are  listed  imder  the  ESA  as  an 
endangered  species  (59  FR  440,  January 
4,  1994).  The  1998  spawning  nm  size 
was  estimated  to  be  approximately  1800 
adults,  a  38  percent  increase  over  the 
estimated  1995  adult  escapement. 
Neither  pre-season  nor  post-season 
estimates  of  ocean  abundance  are 
available  for  winter  chinook;  however, 
the  nm  is  expected  to  remain  depressed 
in  1999. 

Klamath  River  fall  chinook  ocean 
abundance  is  projected  to  be  105,400, 
age-3  and  age-4,  fish  at  the  beginning  of 
the  fishing  season.  The  abundance 
forecast  is  17  percent  below  the  1998 
pre-season  abundance  estimate  and  45 
percent  below  the  average  of  post- 
season estimates  for  1989-1998  (PRE  I). 
The  spawning  escapement  goal  for  the 
stock  is  33  to  34  percent  of  the  potential 
natural  adults,  but  no  fewer  than  35,000 
natiual  spawners  (fish  that  spawn 
outside  of  hatcheries).  The  natvual 
spawning  escapement  in  1998  was 
41,900  adults  (Review). 

Oregon  coastal  chinook  stocks  include 
south-migrating  and  localized  stocks 
primarily  from  southern  Oregon  streams 
and  north-migrating  chinook  stocks 
which  generally  originate  in  central  and 
northern  Oregon  streams.  Abundance  of 
south-migrating  and  localized  stocks  is 
expected  to  be  similar  to  the  levels 
observed  in  1998  (PRE  I).  These  stocks 
are  important  contributors  to  ocean 
fisheries  off  Oregon  and  northern 
California.  The  generalized  expectation 
for  north-migrating  stocks  is  for  an 
average  abundance  (PRE  I).  These  stocks 
contribute  primarily  to  ocean  fisheries 
off  British  Columbia  and  Alaska.  It  is 
expected  that  the  aggregate  Oregon 
coastal  chinook  spawning  escapement 
goal  of  150,000  to  200,000  naturally 
spavraing  adults  will  be  met  in  1999 
(PRE  I). 

Estimates  of  Colimibia  River  chinook 
abimdance  vary  by  stock  as  follows: 

(1)  Upper  Columbia  River  spring  and 
summer  chinook.  Numbers  of  upriver 
spring  chinook  predicted  to  return  to 
the  river  in  1999  are  24,600  fish,  less 
than  two-thirds  of  the  1998  return  of 
38,300  and  only  22  percent  of  1997 
return  of  114,000  adult  fish  (PRE  I).  The 
1999  forecast  indicates  a  retxim  to  recent 
year  escapement  levels  and  the 
continued  depressed  status  of  this  stock. 
In  recent  years,  the  natural  component 
of  this  stock  generally  has  comprised 
less  than  one-third  of  the  upriver  spring 
chinook  run,  compared  to 
approximately  70  percent  of  the  run 
when  the  original  escapement  goal  was 
developed.  The  1997  retiun  of  114,100 


fish  was  at  least  two-thirds  of  hatchery 
origin.  The  natural  stock  component 
remains  severely  depressed,  with  Snake 
River  spring/summer  chinook  listed  as 
threatened  imder  the  ESA.  The  1998 
return  of  21,500  adult  summer  chinook 
was  24  percent  above  the  preseason 
expectation  and  the  largest  return  since 
1990  (PRE  III).  Expected  ocean 
escapement  of  adult  upriver  summer 
chinook  is  16,500  aduh  fish  (PRE  ID). 
The  1999  stock  status  remains  extremely 
depressed,  with  a  forecast  return  of 
16,500  fish  being  only  21  percent  of  the 
lower  end  of  the  spawning  escapement 
goal  range  of  80.000  to  90,000  adults 
counted  at  Bonneville  Dam.  Upriver 
summer  chinook  migrate  to  the  far  north 
and  are  not  a  major  contributor  to  ocean 
fisheries  off  Washington  and  Oregon. 
Snake  River  spring  and  simuner  chinook 
are  listed  as  threatened  under  the  ESA 
(57  FR  14653.  April  22,  1992). 

(2)  Willamette  River  spring  chinook. 
Willamette  River  spring  chinook  returns 
are  projected  to  be  46,500  fiah.  close  to 
the  1998  return  of  45,000  fish  (PRE  I), 
and  the  sixth  consecutive  year  that  the 
adult  return  is  less  than  50,000  fish. 
Lower  Coliunbia  River  spring  chinook 
stocks  are  important  contributors  to 
Council  area  fishery  catches  north  of 
Cape  Falcon;  Willamette  River  spring 
chinook  stocks  generally  contribute  to 
Canadian  and  Alaskan  ocean  fisheries. 

(3)  Columbia  River  fall  chinook. 
Abundance  estimates  are  made  for  five 
distinct  fall  chinook  stock  units,  as 
follows: 

(a)  Upriver  bright  fall  chinook  ocean 
escapement  is  expected  to  be  147,500 
adults,  4  percent  above  the  1998 
observed  return  of  141,500  adults  (PRE 
in).  This  stock  has  a  northern  ocean 
migratory  pattern  and  constitutes  less 
than  10  percent  of  Council  area  fisheries 
north  of  Cape  Falcon. 

(b)  Lewis  River  wild  chinook  ocean 
escapement  is  forecast  at  2,600  adults, 
37  percent  of  the  1998  run  size  of  7,000 
adults  (PRE  III).  One  of  the  primary 
reasons  for  this  decline  and  for  Lewis 
River  not  being  expected  to  meet  the 
spawning  escapement  goal  for  wild 
chinook  is  because  of  short  term 
impacts  from  previous  flooding  events; 
therefore,  this  decline  should  not  be  a 
long  term  trend. 

(c)  Lower  river  hatchery  (Tules)  fall 
chinook  ocean  escapement  is  forecast  at 
34,800  adults,  18  percent  below  the 
1998  observed  return  of  42,600  adults 
(PRE  ffl).  This  stock  has  declined 
sharply  since  the  record  high  return  in 
1987.  Lower  Columbia  River  fall 
chinook  stocks  normally  account  for 
more  than  half  the  total  catch  in  Coimcil 
area  fisheries  north  of  Cape  Falcon,  with 
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lower  1  iver  hatchery  fall  chinook  being 
the  sin  jle  largest  contributing  stock.  The 
March  forecast  return  is  only  9  percent 
above  he  current  estimated  ocean 
escape  ment  of  32,000  adults  needed  to 
meet  b  rood  stock  requirements. 

(d)  S  pring  Creek  hatchery  (Tules)  fall 
chinoc  k  ocean  escapement  is  projected 
to  be  6  5.800  adults,  over  300  percent 
greater  than  the  1 998  observed  return  of 
19.500  adults  (PRE  III).  The  Spring 
Creek  latchery  fall  chinook  stock 
genera  ly  has  been  rebuilding  slowly 
since  t  le  record  low  return  in  1987,  but 
this  ye  u^'s  projection  of  65.800  adults  is 
the  lar  ;est  return  since  1982. 

(e)  N  id-Columbia  bright  fall  chinook 
ocean  sscapement  is  projected  to  be 
38.000  adults,  close  to  the  1998  return 
of  36,6  DO  adults  (PRE  III). 

(4)  S  nake  River  wild  fall  chinook. 
Snake  iliver  wild  fall  chinook  are  listed 
under  he  ESA  as  a  threatened  species 
(57  FR  14653,  April  22,  1992). 
Inform  ation  on  the  stock's  ocean 
distrib  iition  and  fishery  impacts  are  not 
availal  le.  Attempts  to  evaluate  fishery 
impaci  s  on  Snake  River  fall  chinook 
have  u  sed  the  Lyons  Ferry  Hatchery 
stock  1 3  represent  Snake  River  wild  fall 
chinoc  k.  The  Lyons  Ferry  stock  is 
widel>  distributed  and  harvested  by 
ocean  isheries  from  southern  California 
to  Ala!  ka. 

Was  lington  coastal  and  Puget  Sound 
chinoc  k  generally  migrate  to  the  far 
north  1  nd  are  affected  insignificantly  by 
ocean  larvests  from  Cape  Falcon  to  the 
U.S.-Cinada  border. 

Coho  !  lalmon  Stocks 

Cen  ral  California  coast  coho  and 
southc  m  Oregon/northern  California 
qoho  are  listed  as  threatened 
under  the  ESA  (61  FR  56138, 
31.  1996.  and  62  FR  24588,  May 
.  Coho  populations  in  California 
been  monitored  closely  in  the 
no  forecasts  of  the  ocean 
abund^ce  of  listed  coho  originating 

ifomia  are  available;  these  runs 
generally  at  low  abundance 
for  many  years. 

;on  coastal  natural,  recently  listed 
threatened  under  the  ESA  (63  FR 
August  10.  1998),  and  Columbia 
coho  stocks  are  the  primary 
pi  inents  of  the  Oregon  Production 
(OPI),  an  annual  index  of  coho 
abunc  ance  from  Leadbetter  Point,  WA, 
the  U.S.-Mexico  border.  The  1999  OPI 
forecast  to  be  620,600  coho,  374 

of  the  1998  preseason  forecast  of 
coho.  and  266  percent  of  the 
ibserved  level  of  233,100  coho 
).  The  1999  estimate  for  OCN  is 
coho,  29  percent  above  the  1998 
forecast  of  47,200  coho,  and 
of  the  1998  observed  level 
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of  29,200  coho  (PRE  1).  The  1998 
spawning  escapement  of  the  OCN  stock 
was  29,200  fish,  the  second  smallest  for 
the  last  7  years. 

Most  Washington  coastal  natural  coho 
stocks  and  Puget  Sound  combined 
natiu-al  coho  stocks  are  expected  to  be 
more  abundant  in  1 999  than  forecast  in 
1998.  The  1999  Willapa  Bay  hatchery 
total  ocean  stock  abundcmce  forecast  is 
40.500  adults,  approximately  95  percent 
greater  than  1998  (PRE  I).  The 
prediction  is  based  upon  an  average 
terminal  area  return  per  release  (1992- 
1997)  adjusted  by  a  mean  jack  return 
rate  for  the  same  brood  years.  Willapa 
Bay  coho  production  is  predominately 
hatchery  origin,  and  until  1998.  only 
hatchery  abundance  was  predicted.  This 
year,  the  estimate  of  natural  coho  is 
8,300.  The  estimate  of  Grays  Harbor 
natural  stock  ocean  abundance  for  1999 
is  57,700  adults,  an  increase  of  92 
percent  from  the  1998  preseason 
expected  abundance  (PRE  I).  The 
estimate  of  hatchery  stock  ocean 
abundance  is  30,400  adults,  an  increase 
of  19  percent  from  the  preseason  1998 
estimate  (PRE  I).  The  Quinault  natural 
coho  ocean  nui  size  is  7.300  fish,  an 
increase  of  17  percent  from  the  1998 
projected  level  (PRE  I).  The  Quinault 
hatchery  coho  ocean  rim  size  is  forecast 
at  8.200  fish,  an  increase  of  111  percent 
compared  to  the  1998  level  (PRE  I).  The 
Queets  natiual  coho  ocean  run  size  is 
4,300  fish,  a  slight  increase  of  from  the 
1998  projected  level  of  4,200  (PRE  I). 
The  Queets  hatchery  coho  ocean  nm 
size  is  forecast  at  10,800  fish,  an 
increase  of  1 34  percent  compared  to  the 

1998  level  (PRE  I).  The  Hob  River 
natiu'al  coho  ocean  run  size  is  3,200 
fish,  a  decrease  of  6  percent  compared 
to  the  1998  projected  level  (PRE  I).  The 

1999  forecast  abundance  of  Quillayute 
River  natural  and  hatchery  components 
are  1,200  and  3,500,  respectively  (PRE 
I).  The  1999  forecast  abundance  of 
natural  siunmer  coho  is  8  percent  below 
the  1998  forecast,  while  the  hatchery  is 
94  percent  above  it's  1998  forecast. 

Pink  Salmon  Stocks 

Major  pink  salmon  runs  return  to  the 
Fraser  River  and  Puget  Sound  only  in 
odd-niunbered  years.  In  1997, 
abundance  was  8.2  million  Fraser  River 
pink  salmon,  and  4.41  million  Puget 
Sound  pink  salmon.  The  preseason 
forecasts  for  1999  ocean  abundance  of 
Fraser  River  and  Puget  Sound  pink 
salmon  are  not  available  at  this  time. 

Management  Measures  for  1999 

The  Council  recommended  allowable 
ocean  harvest  levels  and  management 
measures  for  1999  designed  to  apportion 
the  burden  of  protecting  the  weak  stocks 


previously  discussed  equitably  among 
ocean  fisheries  and  to  allow  maximum 
harvest  of  natural  and  hatchery  runs 
surplus  to  inside  fishery  and  spawning 
needs.  NMFS  finds  the  Council's 
recommendations  responsive  to  the 
goals  of  the  FMP,  the  requirements  of 
the  resource,  and  the  socio-economic 
factors  affecting  resource  users.  The 
reconunendations  are  consistent  with 
the  requirements  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  and  other  applicable 
law.  including  the  ESA  and  U.S. 
obligations  to  Indian  tribes  with 
Federally  recognized  fishing  rights. 
Accordingly.  NMFS  hearby  adopts 
them. 
Since  completion  of  the  April  29, 

1998.  supplement  to  the  March  8,  1996, 
biological  opinion  on  the  status  of 
endangered  and  threatened  salmon  in 
the  ocean  salmon  fisheries,  NMFS  has 
listed  Oregon  coastal  coho  as  threatened 
under  the  ESA  (63  FR  42587,  August  10. 
1998)  and  four  populations  of  chinook 
(Puget  Sound,  Lower  Columbia  River, 
Upper  Willamette  River,  and  Upper 
Columbia  River  spring)  as  threatened 
(64  FR  14308,  March  24, 1999).  Three 
populations  of  chinook  (Central  Valley 
spring,  Central  Valley  fall,  and  southern 
Oregon/northern  California  coastal) 
remain  proposed  for  listing  (64  FR 
14329,  March  24,  1999).  In  a  March  1, 

1999,  letter  to  the  Council,  NMFS 
provided  guidance  on  protective 
measures  for  listed  species  for  the  1999 
season. 

Amendment  13  to  the  FMP,  which 
has  been  approved  by  NMFS,  provides 
separate  exploitation  rate  targets  for  four 
OCN  sub-stocks  that  depend  on 
measures  of  prior  escapement  and  ocean 
survival.  NMFS  ESA  guidance  required 
that  the  three  northern  sub-stocks  be 
managed  in  accordance  with 
Amendment  13,  which  permits  an 
exploitation  rate  of  15  percent  under  the 
medium  level  of  ocean  sm^ival.  The 
southern  sub-stock  is  part  of  the 
southern  Oregon/northern  California 
coastal  coho.  However,  NMFS  urged  the 
Council  to  target  a  precautionary 
exploitation  rate  of  10  percent  or  less, 
expressing  strong  concern  that  actual 
OCN  abundance  may  fall  considerably 
short  of  the  preseason  forecast  if  the 
current  trend  of  the  previous  two  years 
in  overestimated  forecasts  continue. 
This  precautionary  approach  was  also 
recommended  by  both  the  Council's 
Scientific  and  Statistical  Committee  and 
STT  advisory  bodies.  NMFS  ESA 
guidance  required  that  Council  fisheries 
be  managed  so  that  the  total  ocean 
exploitation  rate  on  the  southern 
Oregon/northern  California  coastal  coho 
be  constrained  to  13  percent  or  less,  the 
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lowest  exploitation  rate  specified  under 
the  rebuilding  provisions  of 
Amendment  13.  In  addition,  NMFS 
required  that  the  retention  of  coho  in 
recreational  and  commercial  fisheries 
off  California  continue  to  be  prohibited. 
In  accordance  with  the  NMFS  guidance, 
the  Council's  recommendations  result  in 
a  8.79-percent  exploitation  rate  for  OCN 
coho  (freshwater  and  marine),  a  4.9- 
percent  marine  exploitation  rate  impact 
for  Rogue/Klamath  coho,  and  retention 
of  coho  off  California  is  prohibited  for 
the  fifth  consecutive  year. 

The  Coiuicil  recommended  measures 
expected  to  produce  an  8.79-percent 
OCN  coho  exploitation  rate  based  on  the 
current  estimate  of  8-percent  hooking 
mortality  in  recreational  fisheries, 
including  selective  fisheries.  However, 
several  recent  studies  indicate  that  the 
hooking  mortality  rate  may  be  much 
higher.  Therefore,  the  Coimcil  also 
analyzed  the  recommended  measures 
assuming  a  16  percent  hooking 
mortality  in  selective  fisheries  which 
produced  an  estimated  10.11  percent 
OCN  coho  exploitation  rate.  The 
Council  has  appointed  an  ad  hoc 
committee  to  initiate  a  review  of 
hooking  mortality  issues  and 
recommend  any  changes  for  the  year 
2000  season. 

Sacramento  River  winter  chinook  is 
listed  as  an  endangered  species  under 
the  ESA.  A  March  8,  1996,  biological 
opinion  and  a  February  18,  1997, 
addendum  require  that  NMFS  reduce  all 
harvest-related  impacts  to  the 
Sacramento  River  winter  chinook 
salmon  population  by  a  level  that  would 
achieve  at  least  a  31 -percent  increase  in 
the  age-3  spawner-to-spawner 
replacement  rate  over  a  base  period  of 
1989  through  1993.  The  increase  in  the 
spawner-to-spawner  replacement  rate 
projected  for  1999  achieves  the 
minimum  31  percent  rate  over  the  base 
period. 

NMFS  concluded  that  incidental 
fishery  impacts  that  occur  in  the  ocean 
salmon  fishery  proposed  for  me  period 
from  May  1,  1999,  through  April  30, 
2000  (or  until  the  effective  date  of  the 
1999  management  measures),  will  not 
jeopardize  the  continued  existence  of 
populations  of  chinook  proposed  for 
listing.  However,  NMFS  requested  the 
Council  to  reserve  final  action  on  those 
seasons  opening  prior  to  May  1  off 
California  for  the  Coimcil's  November 
1999  meeting,  by  which  time  NMFS  will 
provide  the  Council  with  any  necessary 
guidance  regarding  anticipated 
consultation  standards  for  newly  listed 
populations. 

From  the  U.S. -Canada  border  to  Cape 
Falcon,  ocean  fisheries  are  managed  to 
protect  depressed  lower  Columbia  River 


fall  chinook  salmon  and  Washington 
coastal  and  Puget  Sound  natural  coho 
salmon  stocks  and  to  meet  ESA 
requirements  for  Snake  River  fall 
chinook  salmon.  Ocean  treaty  and  non- 
treaty  harvests  and  management 
measiues  were  based  in  part  on 
negotiations  between  Washington  State 
fishery  managers,  commercial  and 
recreational  fishing  groups,  and  the 
Washington  coastal,  Puget  Sound,  and 
Columbia  River  treaty  Indian  tribes  as 
authorized  by  the  U.S.  District  Court  in 
U.S.  V.  Washington,  U.S.  v.  Oregon,  and 
Hoh  Indian  Tribe  v.  Baldrige. 

North  of  Cape  Falcon,  Oregon,  the 
1999  management  measiu^s  are  more 
liberal  than  during  1998.  They  are  the 
largest  chinook  and  coho  quotas  since 
1993,  but  are  still  restricted  to  protect 
depressed  Washington  coastal,  Puget 
Soimd,  and  Oregon  Coastal  Natural 
(OCN)  coho  stocks. 

The  Council  adopted  a  new 
commercial  troll  fishery  for  all  salmon 
that  vdll  open  between  Cape  Flattery  to 
Cape  Alava,  WA  West  of  125°05'00"  W. 
long,  and  Cape  Alava  to  Leadbetter 
Point,  WA  on  July  10  through  earliest  of 
September  30  or  attainment  of  the 
overall  chinook  quota.  The  new 
boundary  in  Washington  was  suggested 
by  industry  representatives  to  try  to 
prevent  impacts  to  the  newly  listed 
Puget  Sound  chinook  ESU.  This  new 
boundary  closes  the  area  off  the  mouth 
of  the  Strait  of  Juan  de  Fuca  at  the  time 
when  the  chinook  from  Puget  Soimd  are 
thought  to  be  migrating  back  to  their 
spawning  groiuids. 

The  Coiimibia  Control  Zone  was 
another  area  where  the  Coimcil  adopted 
new  boundaries.  The  new  boundaries 
cover  the  ocean  area  at  the  Columbia 
River  mouth  bounded  by  a  line 
extending  for  6  nm  due  west  from  North 
Head  along  46°18'00"  N.  lat.  to 
124°13'lg"  W.  long.,  then  southerly  to 
46°13'24"N.  lat.  and  124"'11'00"  W. 
long,  (green,  Columbia  River  Entrance 
Lighted  Bell  Buoy  #1),  then  southerly  to 
46''11'06"N.  lat.  and  124''11'00"  W. 
long,  (red,  Colimibia  River  Approach 
Lighted  WhisUe  Buoy),  then  northeast 
along  red  buoy  line  to  the  tip  of  the 
south  jetty. 

South  of  Cape  Falcon,  OR,  the 
retention  of  coho  is  prohibited  for  the 
fifth  consecutive  year,  except  for  a 
recreational  selective  fishery  off  Oregon 
in  July  with  a  15,000  fish  quota  of 
marked  hatchery  coho.  Chinook 
fisheries  are  constrained  primarily  to 
meet  the  Klamath  River  fall  chinook 
natural  spawner  escapement  floor  and 
ESA  standards  for  Sacramento  River 
winter  chinook.  These  constraints  also 
limit  impacts  on  threatened  Snake  River 
fall  chinook,  Oregon  Coastal  coho, 


Southern  Oregon/Northern  California 
Coast  coho,  and  Central  California  coho. 
Size  limit,  gear,  and  seasonal 
restrictions  are  intended  to  reduce 
harvest  impacts  on  endangered 
Sacramento  River  winter  chinook. 

The  selective  fishery  proposal  off  the 
Oregon  coast  is  controversial  because  of 
potential  impacts  on  Oregon  coastal 
natural  (OCN)  coho,  which  include  the 
Oregon  Coastal  and  the  northern  end  of 
the  Southern  Oregon/Northern 
California  Coastal  Coho  ESUs  hsted  as 
threatened  under  the  ESA.  The  options 
for  the  selective  fishery  originally 
ranged  from  allowing  a  landed  catch  of 
60,000  coho  (option  1),  to  a  20,000  catch 
(option  2),  to  no  selective  fishery 
(option  3). 

Several  concerns  arose.  The 
forecasted  retiun,  although  better  than 
last  year,  is  not  sufficiently  large  to 
replace  the  parent  brood.  There  is  no 
evidence  yet  that  OCN  stocks  are 
recovering  from  record  low  spawning 
escapement  levels.  There  is  substantial 
uncertairdy  surrounding  estimates  of 
hooking  and  handling  mortality  to 
natural  (unmarked)  coho  in  a  selective 
fishery.  Finally,  there  is  the  perception 
that  by  proposing  new  fisheries, 
Oregon's  efforts  to  achieve  voluntary 
improvements  in  freshwater  habitat 
from  land  owners  and  businesses  will 
be  damaged.  NMFS'  view  is  that  the 
imcertainties  and  potential  risks 
described  above  called  for  an  extremely 
precautionary  approach  to  allowing 
selective  fisheries  on  marked  hatchery 
coho. 

The  ODFW  proposed  a  10,000  fish 
quota.  However,  based  on  a  proposed 
exchange  between  the  commercial  troll 
and  recreational  fishery  advisory  panel 
representatives,  the  selective  fisheries 
quota  was  raised  from  10,000  to  15,000 
fish,  coupled  with  a  reduction  in  the 
number  of  days  of  commercial  trolling 
off  Oregon  that  would  residt  in  no 
change  in  impacts  on  OCN  coho  frtun 
the  original  motion  for  a  selective 
fishery  with  a  10,000  fish  quota.  Oregon 
will  also  intensively  monitor  this 
selective  fishery  to  gain  more 
information  regarding  impacts  of  the 
selective  fishery  and  to  help  in  the 
shaping  of  future  selective  fisheries. 
NMFS  believes  the  modest  selective 
fishery  and  planned  monitoring 
program  are  sufficientiy  precautionary. 

The  Council  recommended  the 
continued  use  of  an  increase  in  the 
minimiun  size  limit  in  the  recreational 
fishery  to  24  in  (61.0  cm)  south  of  Horse 
Moimtain  in  conjunction  with  restricted 
seasons  to  reduce  incidental  ocean 
harvest  of  Sacramento  River  winter 
chinook.  The  Council  recommended  the 
continuation  of  gear  restrictions  for 
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i  between  Point  Arena  and  the 
jxico  Border  in  which  the  bag 
ill  be  the  first  two  fish  caught 
fing  coho)  with  no  minimum  size 
Lny  coho  salmon  caught  must  be 


recreational  fisheries  off  California  to 
minimize  hooking  mortality. 

The  Council  recommended  an  August 
1  through  September  6  recreational 
fishei 
U.S.- 
limit 
(exclu 
limit, 
releas' 

The  touncil  also  recommended  a 
comm«  rcial  troll  test  fishery  operating 
inside  5  nm  from  July  1  through  July  14 
betwee  n  Fort  Ross  and  Point  Reyes 
under  k  2,500  fish  quota.  The  test 
fishery  is  designed  to  assess  the  relative 
contril  ution  of  Klamath  River  fall 
chinoo  i  to  the  catch  of  a  near-shore 
comm<  rcial  fishery  in  the  test  area. 

Comm  ircial  Troll  Fisheries 
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Control  Zone  is  closed, 
actions  may  modify  harvest 
1  nes  in  later  fisheries  to  achieve  or 

exceeding  the  overall  quota. 
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I  of  Cape  Falcon 

Retf  ntion  of  coho  salmon  is 

it  ited  in  all  areas  south  of  Cape 
OR.  All  seasons  listed  below  are 
restricted  to  all  salmon  species  except 


coho  salmon.  Off  California,  no  more 
than  six  lines  are  allowed  per  vessel.  Off 
Oregon,  no  more  than  four  spreads  are 
allowed  per  line.  The  size  limit  for 
chinook  is  26  in  (66.0  cm)  (19.5  in  (49.5 
cm)  head-off),  except  south  of  Point 
Arena  after  June  when  the  size  limit 
increases  to  27  in  (68.6  cm)  (20.25  in 
(51.4  cm)  head-off). 

From  Cape  Falcon  to  Humbug 
Moimtain,  OR,  the  commercial  fishery 
opened  April  1  and  will  continue 
through  July  17,  then  reopen  August  1 
through  August  29,  and  then  reopen 
September  1  through  October  31. 

From  Hiunbug  Mountain,  OR,  to  the 
Oregon-California  border,  the 
conunercial  fishery  will  open  May  1  and 
will  continue  through  May  31. 

From  Sisters  Rocki  to  Mack  Arch,  OR, 
the  commercial  fishery  will  open 
August  1  and  continue  through  the 
earlier  of  August  31  or  attainment  of  the 
2,500  chinook  quota.  The  open  area  is 
restricted  to  0  to  4  nm  (7.4  km)  off 
shore.  All  salmon  must  be  landed  and 
delivered  to  Gold  Beach,  Port  Orford,  or 
Brookings,  OR  within  24  hours  of  each 
closure. 

From  House  Rock,  OR,  to  Humboldt 
South  Jetty,  CA,  the  commercial  fishery 
will  open  September  1  and  continue 
through  the  earlier  of  September  30  or 
attaiiunent  of  the  7,000  chinook  quota. 
Restrictions  include  a  possession  and 
landing  limit  of  no  more  than  30  fish 
per  day;  all  fish  caught  in  this  area  must 
be  landed  within  the  area;  and  the 
IGamath  Control  Zone  is  closed.  Within 
the  7,000  chinook  quota  is  a  1.000 
chinook  harvest  guideline  for  landings 
to  the  port  of  Brookings,  OR.  If  this 
guideline  is  reached  prior  to  the  overall 
quota,  the  fishery  will  close  north  of  the 
Oregon-California  border.  When  the 
fishery  is  closed  north  of  the  Oregon- 
California  border  and  open  to  the  south, 
Oregon  State  regulations  provide  that: 
Vessels  with  fish  on  board  caught  in  the 
open  area  off  California  may  seek 
temporary  mooring  in  Brookings,  OR, 
prior  to  landing  in  California  only  if 
such  vessels  first  notify  the  Chetco  River 
Coast  Guard  Station  via  VHF  channel 
22A  between  the  hours  of  0500  and 
2200  and  provide  the  name  of  the 
vessel,  number  of  fish  on  board,  and 
estimated  time  of  arrival. 

From  Horse  Moimtain  to  Point  Arena, 
CA,  the  commercial  fishery  will  open 
September  1  through  September  30.  The 
minimum  size  limit  is  26  in  (66.0  cm). 

From  Point  Arena  to  Point  Reyes,  CA, 
the  commercial  fishery  will  open  July 
17  through  September  30.  The 
minimum  size  limit  is  27  in  (68.6  cm). 

From  Fort  Ross  to  Point  Reyes,  CA,  a 
test  troll  commercial  fishery  inside  6  nm 
will  open  July  1  through  the  earlier  of 


July  14  or  an  overall  2,500  chinook 
quota,  for  all  salmon  except  coho.  The 
minimum  size  limit  is  26  in  (66.0  cm) 
for  consistency  with  the  1998  test 
fishery.  There  is  a  landing  limit  of  no 
more  than  30  fish  per  day.  All  fish 
caught  in  this  area  must  be  landed  in 
Bodega  Bay,  CA.  Fish  taken  outside  this 
test  fishery  may  not  be  landed  at  Bodega 
Bay  while  this  fishery  is  open.  These 
restrictions  are  necessary  to  assure  the 
data  collected  from  the  test  fishery  are 
valid. 

From  Point  Reyes  to  Point  San  Pedro, 
CA,  the  commercial  fishery  wall  open 
July  1  through  September  30.  The 
minimum  size  limit  is  27  in  (68.6  cm). 

From  Point  San  Pedro,  CA,  to  the 
U.S. -Mexico  border,  the  commercial 
fishery  will  open  May  1  through  August 
21  and  September  1  through  September 
30.  The  minimum  size  limit  is  26  in 
(66.0  cm)  through  June  30,  and  27  in 
(68.6  cm)  after  Jime  30. 

Recreational  Fisheries 

North  of  Cape  Falcon 

The  size  limit  for  chinook  is  24  in 
(61.0  cm).  16  in  (40.6  cm)  for  coho,  and 
there  is  no  size  limit  for  pink  salmon. 
All  retained  coho  must  have  a  healed 
adipose  fin  clip. 

From  the  U.S. -Canada  border  to  Cape 
Alava,  WA  the  fishery  will  open  on  July 
19  through  the  earlier  of  September  30 
or  attainment  of  the  10,200  coho  subarea 
quota.  All  salmon  may  be  retained 
except  chinook  (7  days  per  week).  There 
is  a  2-fish  per  day  daily  bag  limit. 

From  Cape  Alava  to  the  Queets  River, 
WA  the  fishery  will  open  on  July  19 
through  the  earlier  of  September  30  or 
attainment  of  the  2,600  coho  subarea 
quota.  The  fishery  is  open  7  days  per 
week  with  a  2-fish  daily  bag  limit. 
Inseason  management  may  be  used  to 
sustain  season  length  and  keep  harvest 
within  a  guideline  of  400  chinook. 

From  the  Queets  River  to  Leadbetter 
Point,  WA  the  fishery  will  open  on  July 
19  through  the  earlier  of  September  30 
or  attainment  of  the  42,200  coho  subarea 
quota.  The  fishery  is  open  Sunday 
through  Thursday  only,  for  all  salmon, 
with  a  two-fish  daily  bag  limit,  but  no 
more  than  1  chinook,  and  no  more  than 
six  fish  in  a  calender  week  (Sunday 
through  Saturday).  The  fishery  is  closed 
0  to  3  run  (4.8  km)  offshore  begirming 
August  22.  Inseason  management  may 
be  used  to  sustain  season  length  and 
keep  harvest  within  a  guideline  of 
13,400  chinook. 

From  Leadbetter  Point,  WA,  to  Cape 
Falcon,  OR,  the  fishery  will  open  on 
July  19  through  the  earlier  of  September 
30  or  attainment  of  the  55,000  coho 
subarea  quota.  The  fishery  is  open 
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Sunday  through  Thursday  only,  for  all 
salmon,  with  a  2-fish  daily  bag  limit,  but 
no  more  than  1  chinook  a  day.  No  more 
than  six  fish  may  be  retained  in  a 
calender  week  (Sunday  through 
Saturday).  Coho  retention  is  prohibited 
between  Tillamook  Head  and  Cape 
Falcon  beginning  August  1  (i.e.,  all 
salmon  except  coho  and  a  daily  bag 
limit  of  1  chinook).  The  fishery  is  closed 
in  Recreational  Coliunbia  Control  Zone 
(a  newly  defined  area  for  1999  defined 
previously  and  in  Table  2).  Inseason 
management  may  be  used  to  sustain 
season  length  and  keep  harvest  within 
a  guideline  of  7,600  chinook. 

South  of  Cape  Falcon 

Retention  of  coho  salmon  is 
prohibited  in  all  areas  south  of  Cape 
Falcon,  except  for  a  recreational 
selective  fishery  off  Oregon  in  July  with 
a  15,000  fish  quota  of  marked  hatchery 
coho.  The  size  limit  for  chinook  is  20  in 
(50.8  cm)  irom  Cape  Falcon  to  Horse 
Mountain  and  24  in  (61.0  cm)  fi'om 
Horse  Moimtain  south.  The  size  limit 
for  coho  is  16  in  (40.6  cm)  in  the 
selective  fishery  and  all  retained  coho 
must  have  a  healed  adipose  fin  clip. 
There  is  no  size  limit  for  pink  salmon 
off  Washington  and  Oregon.  The  size 
limit  for  pink  salmon  off  California  is  20 
in  (50.8  cm).  In  the  "first  two  fish  bag 
limit"  areas  there  are  no  size 
restrictions.  All  seasons  listed  below  are 
restricted  to  all  salmon  species  except 
coho  salmon,  except  in  the  specified 
selective  fishery.  North  of  Point 
Conception,  CA,  persons  fishing  for 
salmon  and  persons  fishing  fi-om  a  boat 
with  salmon  on  board  are  restricted  to 
no  more  than  one  rod  per  angler.  From 
Horse  Mountain  to  Point  Conception, 
CA,  the  following  restrictions  apply: 

If  angling  by  any  other  means  man 
trolUng,  then  no  more  than  two  single 
point,  single  shank,  barbless  circle 
hooks  shall  be  used.  The  distance 
between  the  two  hooks  must  not  exceed 
5  in  (12.7  cm)  when  measured  from  the 
top  of  the  eye  of  the  top  hook  to  the 
inner  base  of  the  curve  of  the  lower 
hook,  and  both  hooks  must  be 
permanently  tied  in  place  (hard  tied).  A 
circle  hook  is  defined  as  a  hook  with  a 
generally  circular  shape  and  a  point 
which  tiuns  inwards,  pointing  directly 
to  the  shank  at  a  90  degree  angle.  Circle 
hooks  are  not  required  when  artificial 
liu-es  are  used  without  bait.  Trolling  is 
defined  as:  Angling  from  a  boat  or 
floating  device  that  is  moving  forward 
by  means  of  a  source  of  power  (other 
than  drifting  by  means  of  the  prevailing 
water  cmrent  or  weather  conditions) 
except  when  landing  a  fish. 

From  Cape  Falcon  to  Humbug 
Mountain,  OR  the  recreational  fishery, 


which  opened  April  1 ,  will  continue 
October  31,  except  as  provided  below 
during  the  selective  fishery  for  all 
salmon  except  coho.  Anglers  may  retain 
2  fish  per  day,  but  no  more  than  6  fish 
in  7  consecutive  days.  Legal  gear  is 
limited  to  artificial  lures  and  plugs  of 
any  size,  or  bait  no  less  than  6  in  (15.2 
cm)  long  (excluding  hooks  and  swivels). 
All  gear  must  have  no  more  than  2 
single  point,  single  shank  barbless 
hooks.  Divers  are  prohibited  and 
flashers  may  be  used  only  with 
downriggers.  See  Oregon  State 
regulations  for  a  description  of  a  closvue 
at  the  mouth  of  Tillamook  Bay. 

Selective  fishery.  July  10  through  the 
earlier  of  JiUy  31  or  a  landed  catch  of 
15,000  coho  for  all  salmon.  Anglers  may 
retain  2  fish  per  day.  All  retained  coho 
must  have  a  healed  adipose  fin  clip. 
There  are  no  special  gear  restrictions 
except  B.3.  (single  point,  single  shank, 
barbless  hooks).  The  season  will  follow 
a  cycle  of  2  days  open/2  days  closed 
(i.e.,  open  July  10-11;  14-15;  18-19;  22- 
23;  26-27;  and  30-31).  Depending  on 
fishing  effort  and  catch,  inseason  action 
may  be  used  to  adjust  open  days  to 
effectively  utilize  the  available  quota. 
Note:  On  closed  days  diuing  the 
selective  fishery  no  angling  for  any 
species  of  salmon  is  allowed. 

From  Humbug  Mountain,  OR,  to 
Horse  Moimtain,  CA,  the  recreational 
fishery  will  open  May  29  through  July 
4,  then  reopen  July  29  through 
September  14.  Both  seasons  include  a 
one-fish  daily  bag  limit,  but  no  more 
than  foiu  fish  mat  be  retained  in  seven 
consecutive  days,  and  a  20  in  (50.8  cm) 
minimiun  size  limit;  the  Klamath 
Control  Zone  closed  in  August. 

From  Horse  Mountain  to  Point  Arena, 
CA,  the  recreational  fishery  which 
opened  on  February  1 3  will  continue 
through  July  4,  then  reopen  July  25 
through  November  14  with  a  2-fish  daily 
bag  limit  and  a  24  in  (61.0  cm) 
minimum  size  limit  for  both  seasons. 
From  Point  Arena  to  Pigeon  Point, 
CA,  the  recreational  fishery,  which 
opened  on  March  27,  will  continue 
through  October  31  with  a  2-fish  daily 
bag  limit  and  a  24  in  (61.0  cm) 
minimum  size  limit,  except  fi'om  August 
1  through  September  6,  the  bag  limit 
will  be  the  first  two  fish  other  than  coho 
and  no  size  limit  (no  catch-and-release 
angUng).  Sacramento  Control  Zone  will 
be  closed  fi-om  the  season  opening 
through  March  31. 

From  Pigeon  Point,  CA,  to  the  U.S.- 
Mexico border,  the  recreational  fishery 
which  opened  on  March  13  will 
continue  through  September  6  vdth  a  2- 
fish  daily  bag  limit  and  a  24  in  (61.0  cm) 
minimum  size  limit,  except  fi-om  August 
1  through  September  6,  the  bag  limit 


will  be  the  first  two  fish  other  than  coho 
and  no  size  limit  (no  catch-and-release 
angling). 

Treaty  Indian  Fisheries 

Ocean  salmon  management  measures 
proposed  by  the  treaty  Indian  tribes  are 
part  of  a  comprehensive  package  of 
treaty  Indian  and  non-treaty  salmon 
fisheries  in  the  ocean  and  inside  waters 
agreed  to  by  the  various  parties.  Treaty 
troll  seasons,  minimum  length 
restrictions,  and  gear  restrictions  were 
developed  by  the  tribes  and  agreed  to  by 
the  Coimcil.  Treaty  Indian  troll  fisheries 
north  of  Cape  Falcon  are  governed  by 
quotas  of  30,000  chinook  (20,000  for  the 
May-Jime  chinook-directed  fishery  and 
10,000  for  the  August-September  all- 
salmon  fishery)  and  38,500  coho.  The 
all-salmon-except-coho  seasons  open 
May  1  and  extend  through  Jime  30  or 
until  the  overall  harvest  gmdeline  of 
20,000  chinook  is  reached,  whichever  is 
earlier.  The  all-salmon  seasons  open 
August  1  and  extend  through  the 
earliest  of  September  15  or  attainment  of 
the  chinook  or  coho  quotas.  If  the 
chinook  quota  from  the  May-June 
fishery  is  not  fully  utilized,  the  excess 
fish  may  not  be  rolled  into  the  later  all- 
salmon  season.  The  minimum  length 
restrictions  for  all  treaty  ocean  fisheries, 
excluding  ceremonial  and  subsistence 
harvest,  is  24  in  (61.0  cm)  for  chinook 
and  16  in  (40.6  cm)  for  coho. 

2000  Fisheries 

The  timing  of  the  March  and  April 
Coimcil  meetings  makes  it  impracticable 
for  the  Coimcil  to  recommend  fishing 
seasons  that  begin  before  May  1  of  the 
same  year.  Therefore,  the  2000  fishing 
seasons  opening  earlier  than  May  1  are 
also  estabhshed  in  this  action.  The 
Council  reconunended  and  NMFS 
concurs  that  the  following  seasons  will 
open  off  California  in  2000.  The 
following  recreational  seasons  have  two- 
fish  daily  bag  limits  and  a  minimum 
size  limit  of  24  in  (61.0  cm)  for  chinook 
salmon  (see  special  gear  restrictions 
B.5).  From  Pigeon  Point,  CA  to  the  U.S.- 
Mexico border,  a  recreational  fishery  for 
all  salmon  except  coho  will  open  on 
March  18.  However,  at  the  November 
1999  meeting,  the  Council  vnU  consider 
the  proposed  2000  opening  of  the 
fishery  south  of  Pigeon  Point,  CA  and 
make  its  final  recommendations  for  the 
opening  of  that  fishery.  From  Point 
Arena  to  Pigeon  Point,  CA,  a 
recreational  fishery  for  all  salmon 
except  coho  will  open  on  April  1.  From 
Horse  Moimtain  to  Point  Arena,  CA  a 
recreational  fishery  for  all  salmon, 
except  coho,  will  open  on  February  12. 
At  the  March  2000  meeting,  the  Council 
will  consider  in  season 
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reconimendations  to  (1)  establish 
manatement  measures  for  an  all- 
salmo  i-except-coho  fishery  prior  to  May 
1,  in  areas  off  Oregon,  and  (2) 
recommend  the  areas,  season,  quota, 
and  siecial  regulations  for  a  test  fishery 
off  Ca  ifomia  in  April  south  of  Pillar 
Point. 

Thej  following  tables  and  text  are  the 
management  measures  recommended  by 
the  Council  and  approved  by  NMFS  for 
1999  ind,  as  specified,  for  2000. 

Tablell. — Commercial  Management 
Measures  for  1999  Ocean  Salmon 
Fisheries 

Not^  This  table  contains  important 
restrici  ions  in  parts  A,  B,  C.  and  D  which 
must  b  B  followed  for  lawful  participation  in 
the  fisi  lery. 

A.  SE.  VSON  DESCRIPTION 


North 


of  Cape  Falcon 


U.S. -Canada  Border  to  Cape  Falcon,  OR 

Ma]  ■  1  through  earlier  of  June  15  or 
24.000  chinook  guideline.  All  salmon 
except  coho.  Columbia  Commercial 
Contri)l  Zone  closed  (C.7.)  Harvest 
guide!  ines  in  later  fisheries  may  be 
modii  ied  if  necessary  to  meet  the  overall 
quota, 

Cape  -lattery  (48°23'0(r'  N.  lat.)  to  Cape 
Afava  (48Pl(fO(f'  N.  lat.)  West  of 
l.>5°05'0(f'  W.  long,  and  Cape 
A  lava  to  Leadbetter  Point,  WA 

July  10  through  earliest  of  September 
30  or  the  overall  chinook  quota 
(presdason  4,500  chinook  guideline)  or 
20.00()  coho  quota.  All  salmon.  Cycle  of 
4  day^  open/3  days  closed.  No  more 
than  4  spreads  per  line.  Gear  restricted 
to  plups  6  in  (15.2  cm)  or  longer. 
Flashers  without  hooks  may  be  used  if 
installed  below  the  second  spread  from 
the  top  and  will  not  be  counted  as  a 
spread.  No  more  than  one  flasher  per 
line.  I  ach  vessel  may  possess,  land  and 


deliver  no  more  than  100  coho  per  open 
period  (trip  limits,  gear  restrictions  and 
guidelines  may  be  adjusted  inseason). 
Vessels  must  land  and  deliver  their  fish 
within  24  hours  of  any  closure  of  this 
fishery  within  the  area  or  adjacent 
closed  area. 

South  of  Cape  Falcon 

Cape  Falcon  to  Humbug  Mountain,  OR 

April  1  through  July  17,  August  1 
through  August  29,  and  September  1 
through  October  31.  All  salmon  except 
coho.  See  Oregon  State  regulations  for  a 
description  of  the  closed  area  at  the 
mouth  of  Tillamook  Bay.  See  gear 
restriction  (C.3.a.). 

Humbug  Mountain,  OR  to  Oregon- 
California  Border 

May  1  through  May  31.  All  salmon 
except  coho.  See  gear  restriction  (C.3.a.). 

Sisters  Rocks  to  Mack  Arch,  OR 

August  1  through  earlier  of  August  31 
or  2,500  chinook  quota.  All  salmon 
except  coho.  Open  0-4  nm  (7.4  km) 
offshore.  All  salmon  must  be  landed  and 
delivered  to  Gold  Beach,  Port  Orford  or 
Brookings,  OR  within  24  hours  of  any 
closure.  See  gear  restriction  (C.3.a.). 

House  Rock.  OR  to  Humboldt  South 
Jetty,  CA 

September  1  through  earlier  of 
September  30  or  7,000  chinook  quota. 
All  salmon  except  coho.  Possession  and 
landing  limit  of  30  fish  per  day.  All  fish 
caught  in  this  area  must  be  landed 
within  the  area.  Klamath  Control  Zone 
closed  (see  C.7.).  Within  the  7,000 
chinook  quota  is  a  harvest  guideline 
limiting  landings  at  the  port  of 
Brookings  to  no  more  than  1,000 
chinook.  If  this  guideline  is  reached 
prior  to  the  overall  quota,  the  fishery 
will  close  north  of  the  Oregon-California 
border.  When  the  fishery  is  closed  north 
of  the  Oregon-California  border  and 

B.— Minimum  Size  Limits 

[Inches] 


open  to  the  south,  Oregon  State 
regulations  provide  for  the  following 
action:  Vessels  with  fish  on  board 
caught  in  the  open  area  off  California 
may  seek  temporary  mooring  in 
Brookings,  OR  prior  to  landing  in 
California  only  if  such  vessels  first 
notify  the  Chetco  River  Coast  Guard 
Station  via  VHF  channel  22 A  between 
the  hours  of  0500  and  2200  and  provide 
the  vessel  name,  number  of  fish  on 
board,  and  estimated  time  of  arrival.  See 
gear  restriction  (C.3.). 

Horse  Mountain  to  Point  Arena,  CA 

September  1  through  September  30. 
All  salmon  except  coho.  See  gear 
restriction  (C.3.b.). 

Point  Arena  to  Point  Reyes,  CA 

July  17  through  September  30.  All 
salmon  except  coho.  Minimum  size 
limit  27  in.  See  gear  restriction  (C.3.b.). 

Fort  Ross  (38°31'0O"  N.  lat.)  to  Point 
Reyes,  CA  (test  fishery  inside  6  nm 
[11.1  km}) 

July  1  through  earlier  of  July  14  or 
2,500  chinook  quota.  All  salmon  except 
coho.  Minimum  size  limit  26  in  (to  be 
consistent  with  1998  test  fishery).  Open 
only  inside  6  nm  (11.1  km).  Landing 
limit  of  30  fish  per  day.  All  fish  caught 
in  this  area  must  be  landed  in  Bodega 
Bay.  Fish  taken  outside  this  area  may 
not  be  landed  at  Bodega  Bay  while  this 
fishery  is  open.  See  gear  restriction 
(C.3.b.). 

Point  Reyes  to  Point  San  Pedro,  CA 

July  1  through  September  30.  All 
salmon  except  coho.  Minimum  size 
limit  27  in.  See  gear  restriction  (C.3.b.). 

Point  San  Pedro  to  U.S.-Mexico  Border 

May  1  through  August  21  and 
September  1  through  September  30.  All 
salmon  except  coho.  Minimum  size 
limit  27  in  after  June  30.  See  gear 
restriction  (C.3.b.). 


Area  (wtien  open) 


Chinook 


Total  length        Head-off 


Coho 


Total  length        Head-off 


Pink 


North  if  Cape  Falcon 

Cape  falcon  to  Oregon-California  Border* 
Oregcji-Califomia  Border  to  Point  Arena*  .. 

South  of  Point  Arena  prior  to  July  1*  

South  bf  Point  Arena  after  June  30* 


t 


28.0 

21.5 

•26.0 

•19.5 

•26.0 

•19.5 

*26.0 

•19.5 

*27.0 

•20.25 

16.0 


12.0 


None. 
None. 
None. 
None. 
None. 


'Chinook  not  less  than  26  in  (19.5  in  head-off)  taken  in  open  seasons  south  of  Cape  Falcon  may  be  landed  north  of  Cape  Falcon  only  when 
the  season  is  closed  north  erf  Cape  Falcon. 
Metrtc  equivalents  for  chinook:  28.0  in=71.1  cm,  27.0  in=68.6  cm,  26.0  in=66.0  cm,  21.5  in=54.6  cm,  20.25  in=51.4  cm,  19.5  in=49.5  cm. 
Metic  equivalerrts  for  coho:  16.0  in=40.6  cm,  12.0  in=30.5  cm. 
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C.  SPECIAL  REQUIREMENTS. 
DEFINITIONS,  RESTRICTIONS,  OR 
EXCEPTIONS 

C.l.  Hooks:  Single  point,  single  shank 
barbless  hooks  are  required. 

C.2.  Spread:  A  single  leader 
connected  to  an  individual  lure  or  bait. 

C.3.  Line,  Spread,  and  Gear 
Restrictions: 

a.  Off  Oregon  south  of  Cape  Falcon, 
no  more  than  4  spreads  are  allowed  per 
line. 

b.  Off  California,  no  more  than  6  lines 
are  allowed  per  vessel. 

C.4.  Compliance  with  Minimum  Size 
or  Other  Special  Restrictions:  All 
salmon  on  board  a  vessel  must  meet  the 
minimum  size  or  other  special 
requirements  for  the  area  being  fished 
and  the  area  in  which  they  are  landed 
if  that  area  is  open.  Salmon  may  be 
landed  in  an  area  that  is  closed  only  if 
they  meet  the  minimum  size  or  other 
special  requirements  for  the  area  in 
which  they  were  caught. 

C.5.  Tmnsit  Through  Closed  Areas 
With  Salmon  on  Board:  It  is  unlawful 
for  a  vessel  to  have  troll  gear  in  the 
water  while  transiting  any  area  closed  to 
salmon  fishing  while  possessing 
salmon. 

C.6.  Notification  When  Unsafe 
Conditions  Prevent  Compliance  with 
Regulations:  If  prevented  by  unsafe 
weather  conditions  or  mechanical 
problems  from  meeting  special 
management  area  landing  restrictions, 
vessels  must  notify  the  U.S.  Coast  Guard 
and  receive  acknowledgement  of  such 
notification  prior  to  leaving  the  area. 
This  notification  shall  include  the  name 
of  the  vessel,  port  where  delivery  will 
be  made,  approximate  amoiuit  of 
salmon  (by  species)  on  board  and  the 
estimated  time  of  arrival.  This 
stipulation  will  be  implemented  by  state 
regulations  for  California,  Oregon  and 
Washington,  as  required. 
C.7.  Control  Zone  Definitions: 

a.  Columbia  Commercial  Control 
Zone — The  ocean  area  at  the  Columbia 
River  mouth  bounded  by  a  line 
extending  for  6  nm  (11.1  km)  due  west 
from  North  Head  along  46°18'00"  N.  lat. 
to  124°13'18"  W.  long.,  then  southerly  to 
46°13'24"  N.  lat.  and  124°11'00"  W. 
long,  (green,  Columbia  River  Entrance 
Lighted  Bell  Buoy  »1),  then  southerly  to 
46°11'06"  N.  lat.  and  124°11'00"  W. 
long,  (red,  Columbia  River  Approach 
Lighted  Whistle  Buoy),  then  northeast 
along  red  buoy  line  to  the  tip  of  the 
south  jetty. 

b.  Klamath  Control  Zone — The  ocean 
area  at  the  Klamath  River  mouth 
bounded  on  the  north  by  41°38'48"  N. 
lat.  (approximately  6  nm  (11.1  km) 
north  of  the  Klamath  River  mouth),  on 


the  west  by  124°23'00"  W.  long, 
(approximately  12  nm  [22.2  km] 
offshore),  and  on  the  south  by  41°26'48" 
N.  lat.  (approximately  6  rmi  [11.1  km) 
south  of  the  Klamath  River  mouth). 

C.8.  Incidental  Halibut  Harvest:  The 
operator  of  a  vessel  that  has  been  issued 
an  incidental  halibut  harvest  license 
may  retain  Pacific  halibut  caught 
incidentally  in  Area  2A,  during 
authorized  periods,  while  trolling  for 
salmon.  License  applications  for 
incidental  harvest  must  be  obtained 
from  the  International  Pacific  Halibut 
Commission  (phone  206/634-1838). 
Applicants  must  apply  prior  to  April  1 
of  each  year.  Incidental  harvest  is 
authorized  only  during  KTay  and  June 
troll  seasons  and  after  July  31  if  quota 
remains  and  if  announced  on  the  NMFS 
hodine  (phone  800-662-9825).  ODFW 
and  WDFW  will  monitor  landings  and 
if  they  are  projected  to  exceed  the 
23.490  pound  (10.7  mt)  preseason 
allocation  or  the  Area  2A  non-Indian 
commercial  halibut  TAC,  NMFS  will 
take  inseason  action  to  close  the 
incidental  halibut  fishery. 

License  holders  may  land  no  more 
than  1  halibut  per  each  5  chinook, 
except  1  halibut  may  be  landed  without 
meeting  the  ratio  requirement,  and  no 
more  than  35  halibut  may  be  landed  per 
trip.  Halibut  retained  must  meet  the 
minimum  size  limit  of  32  in  (81.3  cm). 

C.9.  Inseason  Management: In 
addition  to  standard  inseason  actions  or 
inseason  modifications  already  noted 
under  the  season  description,  the 
following  inseason  guidance  is  provided 
to  NMFS: 

Transfers  of  5,000  fish  or  less  between 
subarea  quotas  north  of  Cape  Falcon 
shall  be  done  on  a  fish-for-fish  basis. 

Any  difference  between  the  total 
chinook  landings  in  the  May  1  through 
June  15  non-treaty  troll  fishery  north  of 
Cape  Falcon  and  the  24.000  chinook 
guideline  will  be  used  to  adjust  the 
allowable  chinook  catch  for  the  July  10 
through  September  30  non-treaty  troll 
fishery  north  of  Leadbetter  Point. 
At  the  March  2000  meeting,  the 
Council  will  consider  inseason 
recommendations  to:  (1)  open 
commercial  seasons  for  all  salmon 
except  coho  prior  to  May  1  in  areas  off 
Oregon,  and  (2)  recommend  the  areas, 
season,  quota,  and  special  regulations 
(based  on  the  results  of  the  1999  fishery) 
for  the  experimental  April  fishery  off 
California  south  of  Pillar  Point. 
C.IO.  Consistent  with  Council 
management  objectives,  the  State  of 
Oregon  may  establish  additional  late- 
season,  chinook-only  fisheries  in  state 
waters.  Check  state  regulations  for 
details. 


C.ll.  For  the  purposes  of  California 
Department  of  Fish  and  Game  Code. 
Section  8232.5,  the  definition  of  die 
KMZ  for  the  ocean  salmon  season  shall 
be  that  area  from  Humbug  Mountain, 
Oregon  to  Horse  Mountain,  California. 

D.  QUOTAS 

D.l.  North  of  Cape  Falcon:  All  non- 
treaty  troll  and  recreational  ocean 
fisheries  will  be  limited  by  overall 
quotas  of  either  50.000  chinook  or 
130,000  coho.  Preseason  species  trade  of 
12,500  coho  to  the  recreational  fishery 
for  3,500  chinook  to  the  commercial 
fishery.  Therefore,  the  troll  fishery  will 
be  limited  by  overall  catch  quotas  of 
28,500  chinook  and  20,000  coho. 

D.2.  U.S.-Canada  Border  to  Cape 
Falcon:  The  troll  fishery  will  have  a 
24,000  chinook  guideline. 

D.3.  Cape  Flattery  to  Cape  Alava  West 
of  125°05'00"  W.  long,  and  Cape  Alava 
to  Leadbetter  Point:  The  troll  fishery 
will  be  limited  by  the  overall  chinook 
quota  (preseason  4,500  chinook 
guideline)  or  20,000  coho  quota. 

D.4.  Sisters  Rocks  to  Mack  Arch:  The 
troll  fishery  will  be  limited  by  a  catch 
quota  of  2,500  chinook. 

D.5.  House  Rock,  Oregon  to  Humboldt 
South  Jetty,  California:  The  troll  fishery 
will  be  limited  by  a  catch  quota  of  7.000 
chinook. 

D.6.  Fort  Ross  to  Point  Reyes:  The  troll 
fishery  will  be  limited  by  an  overall 
catch  quota  of  2,500  chinook. 

Table  2. — Recreational  Management 
Measures  for  1999  Ocean  Salmon 
Fisheries 

Note:  This  table  contains  important 
restrictions  in  parts  A.  B.  C,  and  D  which 
must  be  followed  for  lawful  participation  in 
the  fishery. 

A.  SEASON  DESCRIPTION 

North  of  Cape  Falcon 

U.S.-Canada  Border  to  Cape  Alava,  WA 

July  19  through  earher  of  September 
30  or  10,200  coho  subarea  quota.  All 
salmon  except  chinook  (7  days  per 
week).  2  fish  per  day,  all  retained  coho 
must  have  a  healed  adipose  fin  clip. 
Cape  Alava  to  Queets  River,  WA 

July  19  through  earUer  of  September 
30  or  2,600  coho  subarea  quota.  All 
salmon  (7  days  per  week).  2  fish  per 
day.  all  retained  coho  must  have  a 
healed  adipose  fin  clip.  Inseason 
management  may  be  used  to  sustain 
season  length  and  limit  harvest  within 
a  guideline  of  400  chinook. 
Queets  River  to  Leadbetter  Point.  WA 

July  19  through  earlier  of  September 
30  or  42,200  coho  subarea  quota.  All 
salmon.  Open  Sunday  through 
Thursday,  2  fish  per  day,  but  only  1 
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chinoo|c  and  all  retained  coho  must 
have  a  Jiealed  adipose  fin  clip.  No  more 
than  6  ;  ish  per  calendar  week  (Sunday 
througl  Saturday).  Closed  0-3  nm  (4.8 
km)  off  shore  beginning  August  22. 
Inseaso  n  management  may  be  used  to 
sustain  season  length  and  limit  harvest 
within  i  guideline  of  13,400  chinook. 
Leadbe'ter  Point,  WA  to  Cape  Falcon, 
OF 
July    9  through  earlier  of  September 
30  or  51  i.OOO  coho  subarea  quota.  All 
salmon  Open  Sunday  through 
Thursdiy.  2  fish  per  day,  but  only  1 
chinool  L  and  all  retained  coho  must 
have  a  lealed  adipose  fin  clip.  No  more 
than  6  6sh  per  calendar  week  (Sunday 
through  Saturday).  Coho  retention  is 
prohibi  ted  between  Tillamook  Head  and 
Cape  Falcon  beginning  August  1  (i.e.,  all 
salmon  except  coho  and  a  daily  bag 
limit  of  1  chinook).  Closed  in 
Recreat  ional  Columbia  Control  Zone 


(newly 


defined  for  1999,  see  C.5.). 
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Inseaso  n  management  may  be  used  to 
sustain  season  length  and  limit  harvest 
within  1  guideline  of  7,600  chinook. 

South 
Cape 


Cape  Falcon 

Falcon  to  Humbug  Mountain,  OR 
as  provided  below  during  the 
selectiA^e  fishery,  the  season  will  be  as 
April  1  through  October  31.  All 
except  coho.  2  fish  per  day.  No 
6  fish  in  7  consecutive  days, 
is  limited  to  artificial  lures 
s  of  any  size,  or  bait  no  less 
n  (15.2  cm)  long  (excluding 
« nd  swivels).  All  gear  must  have 

than  2  single  point,  single 
I  arbless  hooks.  Divers  are 
prohibi  ted  and  flashers  may  be  used 
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Cape  F4lcon 


South  o 
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Metric 
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only  with  downriggers.  See  Oregon 
State  regulations  for  a  description  of  a 
closure  at  the  mouth  of  Tillamook  Bay. 

Selective  fishery:  July  10  through 
earlier  of  July  31  or  a  landed  catch  of 
15,000  coho.  All  salmon.  2  fish  per  day, 
all  retained  coho  must  have  a  healed 
adipose  fin  clip.  No  special  gear 
restrictions  except  C.l.  (single  point, 
single  shank,  barbless  hooks).  The 
season  will  follow  a  cycle  of  2  days 
open/2  days  closed  (i.e.,  open  July  10- 
11;  14-15;  18-19;  22-23;  26-27;  and  30- 
31).  Depending  on  fishing  effort  and 
catch,  inseason  action  may  be  used  to 
adjust  open  days  to  effectively  utilize 
the  available  quota.  Note:  On  closed 
days  during  the  selective  fishery  no 
angling  for  any  species  of  salmon  is 
allowed. 

Humbug  Mountain,  OR  to  Horse 
Mountain,  CA 

May  29  through  July  4  and  July  29 
through  September  14.  All  salmon 
except  coho.  1  fish  per  day.  No  more 
than  4  fish  in  7  consecutive  days. 
Klamath  Control  Zone  (C.5.)  closed 
during  August.  One  rod  per  angler 
(C.2.). 

Horse  Mountain  to  Point  Arena,  CA 

February  13  through  July  4  and  July 
25  through  November  14  (nearest 
Sunday  to  November  15).  All  salmon 
except  coho.  2  fish  per  day.  Special  gear 
restriction  C.3.  (circle  hooks  when 
mooching)  and  1  rod  per  angler  (C.2.). 

In  2000,  the  season  will  open 
February  12  (nearest  Saturday  to 
February  15)  through  April  30,  for  all 
salmon  except  coho.  2  fish  per  day, 

B.  Minimum  Size  Limits 

[Total  length  in  inches] 


same  gear  and  minimum  size 

restrictions  as  in  1999. 

Point  Arena  to  Pigeon  Point,  CA 

March  27  through  October  31  (nearest 
Simday  to  November  1).  All  salmon 
except  coho.  2  fish  per  day.  Minimum 
size  limit  24  in  except  no  size  limit  from 
August  1  through  September  6  when  the 
daily  bag  limit  will  be  the  first  2  fish 
and  no  catch-and-release  angling  is 
allowed.  Sacramento  Control  Zone  (C.5.) 
is  closed  from  the  opening  of  the  season 
through  March  31.  Special  gear 
restriction  C.3.  (circle  hooks  when 
mooching)  and  1  rod  per  angler  (C.2.). 

In  2000,  the  season  will  open  April  1 
through  April  30,  for  all  salmon  except 
coho.  2  fish  per  day.  Minimum  size 
limit  24  in  and  same  gear  restrictions  as 
in  1999. 
Pigeon  Point  to  U.S. -Mexico  Border 

March  13  through  September  6.  All 
salmon  except  coho.  2  fish  per  day. 
Minimiun  size  limit  24  in  except  no  size 
limit  from  August  1  through  September 
6  when  the  daily  bag  limit  will  be  the 
first  2  fish  and  no  catch-and-release 
angling  is  allowed.  North  of  Point 
Conception,  special  gear  restriction  C.3. 
(circle  hooks  when  mooching)  and  one 
rod  per  angler  (C.2.). 

In  2000,  the  season  is  tentatively  set 
to  open  March  18  (nearest  Satiu'day  to 
March  15)  through  April  30,  for  all 
salmon  except  coho.  2  fish  per  day. 
Minimum  size  limit  24  in  and  the  same 
gear  restrictions  as  in  1999.  The  Council 
will  review  the  tentative  opening  at  its 
November  1999  Council  meeting  and 
make  final  season  recommendations  at 
that  time. 


Area  (when  open) 


Cape  Falcon  

to  Horse  Mountain 


Horse  Mountain* 


Chinook 


24.0 
20.0 

24.0' 


Coho 


Pink 


16.0 
16.0 


None. 

None,  except 
20.0  off  CA. 
20.0. 


when  a  "first  2  fish  bag  limit"  is  specified  under  the  specific  area  regulations, 
equivalents  for  chinook:  24.0  in=61 .0  cm,  20.0  in=50.8  cm. 
equivalents  for  coho;  16.0  in=40.6  cm. 
equivalents  for  pink:  20.0  in=50.8  cm. 


C.  SPB  :iAL  REQUIREMENTS, 
DEFIN  TIONS.  RESTRICTIONS.  OR 
EXCEP  riONS 


iooks:  Single  point,  single  shank 
hooks  are  required  for  all 

gear  north  of  Point  Conception, 
Califorhia.  Oregon  Department  of  Fish 
and  W  Idlife  regulations  in  the  state- 
water  1  shery  off  Tillamook  Bay  may 
allow  t  le  use  of  barbed  hooks  to  be 
consistent  with  inside  regulations. 


C.2.  Restriction  on  Number  of  Fishing 
Rods  North  of  Point  Conception, 
Cahfomia:  All  persons  fishing  for 
salmon,  and  all  persons  fishing  ft-om  a 
boat  with  salmon  on  board,  may  use  no 
more  than  one  rod  per  angler. 

C.3.  Special  Gear  Restrictions 
Between  Horse  Mountain  and  Point 
Conception,  California:  Single  point, 
single  shank,  barbless  circle  hooks  must 
be  used  if  angling  by  any  means  other 


than  trolling  and  no  more  than  2  such 
hooks  shall  be  used.  When  angling  with 
2  hooks,  the  distance  between  the  hooks 
must  not  exceed  5  in  (12.7  cm)  when 
measured  from  the  top  of  the  eye  of  the 
top  hook  to  the  inner  base  of  the  curve 
of  the  lower  hook,  and  both  hooks  must 
be  permanently  tied  in  place  (hard  tied). 
A  circle  hook  is  defined  as  a  hook  witii 
a  generally  circular  shape  and  a  point 
which  turns  inwards,  pointing  directly 
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to  the  shank  at  a  90°  angle.  Circle  hooks 
are  not  required  when  artificial  lures  are 
used  without  bait. 

Trolling  defined:  Angling  from  a  boat 
or  floating  device  that  is  making  way  by 
means  of  a  source  of  power,  other  than 
drifting  by  means  of  the  prevailing 
water  current  or  weather  conditions, 
except  when  landing  a  fish. 

C.4.  Compliance  with  Minimum  Size 
or  Other  Special  Restrictions:  All 
salmon  on  board  a  vessel  must  meet  the 
minimum  size  or  other  special 
requirements  for  the  area  being  fished. 
Salmon  may  be  landed  in  an  area  that 
is  closed  only  if  they  meet  the  minimum 
size  or  other  special  requirements  for 
the  area  in  which  they  were  caught. 
C.5.  Control  Zone  Definitions: 
a.  Columbia  Recreational  Control 
Zone  (modified  from  previous  years) — 
An  area  at  the  Columbia  River  mouth 
bounded  on  the  west  by  a  line  running 
northeast/southwest  between  the  red 
lighted  Buoy  #4  (46°13'35"  N.  lat., 
124°06'50"  W.  long.)  and  the  green 
lighted  Buoy  #7  (46°15'09"  N.  lat.. 
124°06'16"  W.  long.);  on  the  east  by  the 
Buoy  #10  line  which  bears  north/south 
at  357°  true  from  the  south  jetty  at 
46°14'00"N.  lat.,  124°03'07"  W.  long,  to 
its  intersection  with  the  north  jetty;  on 
the  north  by  a  line  running  northeast/ 
southwest  between  the  green  lighted 
Buoy  #7  to  the  tip  of  the  north  jetty 
(46°14'48"N.  lat.,  124°05'20"  W.  long.) 
and  then  along  the  north  jetty  to  the 
point  of  intersection  with  the  Buoy  #10 
line;  and  on  the  south  by  a  Une  running 
northeast/southwest  between  the  red 
lighted  Buoy  #4  and  the  tip  of  the  south 
jetty  (46°14'03"  N.  lat.,  124°04'05"  W. 


long.)  and  then  along  the  south  jetty  to 
the  point  of  intersection  with  the  Buoy 
#10  line. 

b.  Klamath  Control  Zone — The  ocean 
area  at  the  Klamath  River  mouth 
bounded  on  the  north  by  41°38'48"  N. 
lat.  (approximately  6  nm  [11. 1  km] 
north  of  the  Klamath  River  mouth),  on 
the  west  by  124°23'00"  W.  long, 
(approximately  12  nm  [22.2  km)  off 
shore),  and  on  the  south  by  41°26'48"  N. 
lat.  (approximately  6  nm  [11.1  km] 
south  of  the  Klamath  River  mouth), 
.c.  Sacramento  Control  Zone — The 
ocean  area  bounded  by  a  line 
commencing  at  Bolinas  Point  (Marin 
County,  37°54'17"N.  lat.,  122°43'35"  W. 
long.)  southerly  to  Duxbury  Buoy 
(37°51'37"N.  lat.,  122°41'43"  W.  long.) 
to  Channel  Buoy  1  (37°46'10"  N.  lat., 
122°37'56"  W.  long.)  to  Channel  Buoy  2 
(37°45'48"N.  lat.,  122°37'44"  W.  long.) 
to  Point  San  Pedro  (San  Mateo  County, 
37°35'40"N.  lat.,  122°31'10"  W.  long.). 

C.6.  Inseason  Management: 
Regulatory  modifications  may  become 
necessary  inseason  to  meet  preseason 
management  objectives  such  as  quotas, 
harvest  guidelines  and  season  duration. 
Actions  could  include  modifications  to 
bag  limits  or  days  open  to  fishing,  and 
extensions  or  reductions  in  areas  open 
to  fishing. 

The  procedure  for  inseason  coho 
transfer  among  recreational  subareas 
north  of  Cape  Falcon  will  be: 

After  conferring  with  representatives 
of  the  affected  ports  and  the  Salmon 
Advisory  Subpanel  recreational 
representatives  north  of  Cape  Falcon, 
NMFS  may  transfer  coho  inseason 
among  recreational  subareas  to  help 


meet  the  recreational  season  duration 
objectives  (for  each  subarea).  Any 
transfers  between  subarea  quotas  of 
5,000  fish  or  less  shall  be  done  on  a  fish- 
for-fish  basis. 

At  the  November  1999  meeting,  the 
Council  will  consider  the  proposed 
2000  opening  of  the  fishery  south  of 
Pigeon  Point  and  make  its  final 
recommendations  for  the  opening  of 
that  fishery. 

At  the  March  2000  meeting,  the 
Coimcil  will  consider  an  inseason 
recommendation  to  open  seasons  for  all 
salmon  except  coho  prior  to  May  1  in 
areas  off^  Oregon. 

C.7.  Additional  Seasons  in  State 
Territorial  Waters:  Consistent  with 
Council  management  objectives,  the 
states  of  Washington  and  Oregon  may 
establish  limited  seasons  in  state  waters. 
Oregon  state-water  fisheries  are  limited 
to  chinook  salmon.  Check  state 
regulations  for  details. 

D.  QUOTAS 

D.l.  North  of  Cape  Falcon:  All  non- 
treaty  troll  and  recreational  ocean 
fisheries  will  be  limited  by  overall 
quotas  of  either  50,000  chinook  or 
130,000  coho.  Preseason  species  trade  of 
3,500  chinook  to  the  conunercial  fishjry 
for  12,500  coho  to  the  recreational 
fishery.  Therefore,  the  recreational 
fishery  will  be  limited  by  overall  catch 
quotas  of  21,500  chinook  and  110,000 
coho. 

D.2.  Cape  Falcon  to  Humbug 
Mountain:  Limited  by  a  landed  subarea 
catch  quota  of  15,000  coho  in  the  July 
selective  fishery. 


Table  3.— Treaty  Indian  Management  Measures  for  1999  Ocean  Salmon  Fisheries 

Note:  This  table  contains  important  restrictions  in  parts  A,  B.  and  C  which  must  be  foUowed  for  lawful  participation  in  the 
fishery. 


A.— Season  Descriptions 


Tribe  and  area  boundaries 


MAKAH— That  portion  of  the  Fishery 
Management  Area  (FMA)  north  of 
48°02'15"  N.  lat.  (Nonwegian  Me- 
morial) and  east  of  125°44'00"  W. 
long.. 


QUILEUTE— That  portion  of  the  FMA 
between  48°07'36"  N.  lat.  (Sand 
Point)  and  47°31'42"  N.  lat.  (Queets 
River)  and  east  of  125°44'00"  W. 
long.. 


Open  seasons 


May  1  through  earlier  of 
June  30  or  chinook 
quota.. 


August  1  through  earliest  of 
September  1 5  or  chinook 
or  coho  quota. 

May  1  through  earlier  of 
June  30  or  chinook  quota. 


August  1  through  earliest  of 
September  1 5  or  chinook 
or  coho  quota.. 


Minimum  size  limit  (inches) 


Salmon  species 


All  except  coho 


Chinook 


All 


All  except  coho 


All 


24 

24 

24 

24 


Coho 


16 


16 


Special  restrictions  by  area 


Barbless  hooks.  No  more 
\har\  8  fixed  lines. 


per  boat  or  no  more  than  4 
hand-held  lines  per  per- 
son. 

Bart}less  hooks.  No  more 
than  8  fixed  lines. 


per  boat. 


24088 


Tr  be  and  area  boundaries 


HOH— That  portion  of  the  FMA  be- 
tween 47°54'18"  N.  lat.  (Quillayute 
River)  and  47°2r00"  N.  lat. 
(Quini  ult  River)  and  east  of 
125=4l'00"W.  long. 


OUINAliLT— That  portion  of  the  FMA 
betwe  sn  47°40'06"  N.  lat.  (Destmc- 
Ifland)  and  46°53'18"  N.   lat. 
Chehalis)     and     east     of 
roO"  W.  long. 


tion 

(Point 

125" 


41 


Pacific 

regulat 

fishery' 

300, 

mana; 

in  the 

1999 


SUD 


ve; 

fishery 

States 

Califor  li 

approp  riate 

Comm 

halibut 


provisi  ans 

salmor 

salmon 

halibul 

the 

directe  d 

halibul 

The 
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A.— Season  Descriptions — Continued 


Open  seasons 


May  1  through  earlier  of 
June  30  or  Chinook  quota. 


August  1  through  eartiest  of 
September  15  or  chinook 
or  coho  quota.. 

May  1  through  earlier  of 
June  30  or  chinook  quota. 


August  1  through  eartiest  of 
September  1 5  or  chinook 
or  coho  quota. 


Minimum  size  limit  (Inches) 


Salmon  species 


All  except  coho 


All 


All  except  coho 


All 


Chinook 


24 


24 


24 


24 


Coho 


16 


16 


Special  restrictions  by  area 


Barbless  hooks.  No  more 
than  8  fixed  lines. 


Per  boat. 


Barbless  hooks.  No  more 
than  8  fixed  lines  per 
boat. 


Per  boat. 


Metrip  equivalents:  24  in=61.0  cm,  16  in=40.6  cm. 

B.— Special  Requirements,  Restrictions,  and  Exceptions 

8.1.  All  boundaries  may  be  changed  to  include  such  other  areas  as  may  hereafter  be  authorized  by  a  federal  court  for  that  tribe's  treaty  fishery. 

8.2.  Apt  llcable  lengths,  in  inches,  for  dressed,  head-off  salmon,  are  18  in  (45.7  cm)  for  chinook  and  12  in  (30.5  cm)  for  coho.  Minimum  size 
and  retention  limits  for  ceremonial  and  subsistence  han/est  are  as  follows:  Makah  Tribe— Norte.  Ouileute,  Hoh  and  Quinault  tribes— Not  more 
than  Z  Chinook  longer  than  24  in  (61 .0  cm)  in  total  length  may  be  retained  per  day.  Chinook  less  than  24  in  total  length  may  be  retained. 

B.3.  The  area  within  a  6-mile  (9.7  km)  radius  of  the  mouths  of  the  Queets  River  (47°31'42"  N.  lat.)  and  the  Hoh  River  (47°45'12"  N.  lat.)  will  be 
closec  to  commercial  fishing.  A  closure  within  2  miles  (3.2  km)  of  the  mouth  of  the  Quinault  River  (47°21'00"  N.  lat.)  may  be  enacted  by  the 
Quinalilt  Nation  and/or  the  State  of  Washington  and  will  not  adversely  affect  the  Secretary  of  Commerce's  management  regime. 

C— Quotas 

C.1.  Thd  overall  treaty  troll  ocean  quotas  are  30,000  chinook  and  38,500  coho.  The  overall  chinook  quota  is  divided  into  20,000  chinook  for  the 
May-,  une  chinook-directed  fishery  and  10,000  chinook  for  the  August-September  all-salmon  season.  If  the  chinook  quota  for  the  May-June 
fishen  is  not  fully  utilized,  the  excess  fish  may  not  be  transferred  into  the  later  all-salmon  season.  The  quotas  include  troll  catches  by  the 
S'KlalJam  and  Makah  Tribes  in  Washington  State  Statistical  Area  48  from  May  1  through  September  30. 


Halibu  Retention 


Undir  the  authority  of  the  Northern 
Halibut  Act.  NMFS  promulgated 
ons  governing  the  Pacific  halibut 
which  appear  at  50  CFR  part 
part  E.  In  addition,  the  1999 
g^ment  measures  were  published 
ederal  Register  on  March  19, 
FR  13519).  The  regulations  and 
management  measures  provide  that 
ssels  participating  in  the  salmon  troll 
in  Area  2A  (all  waters  off  the 
f  Washington,  Oregon,  and 
ia),  which  have  obtained  the 
International  Pacific  Halibut 
Conrni^ssion  (IPHC)  license,  may  retain 

caught  incidentally  dunng 
authorized  periods  in  conformance  with 
published  with  the  annual 
management  measures.  A 
troller  may  participate  in  the 
incidental  catch  fishery  during 
salinon  troll  season  or  in  the 

commercial  fishery  targeting 
but  not  both. 


bllowing  measures  have  been 
approv|ed.  The  operator  of  a  vessel  who 
has  be(  n  issued  an  incidental  halibut 
harvest  license  by  the  IPHC  may  retain 


Pacific  halibut  caught  incidentally  in 
Area  2 A,  during  authorized  periods, 
while  trolling  for  salmon.  Incidental 
harvest  is  authorized  only  during  May 
and  June  troll  seasons.  It  is  also 
authorized  after  July  31  if  halibut  quota 
remains  and  if  halibut  retention  is 
announced  on  the  NMFS  hotline  (phone 
800-622-9825).  License  holders  may 
land  -no  more  than  1  halibut  per  each  5 
chinook,  except  1  halibut  may  be  landed 
without  meeting  the  ratio  requirement, 
and  no  more  than  35  halibut  may  be 
landed  per  trip.  Halibut  retained  must 
meet  the  minimum  size  limit  of  32  in 
(81.3  cm).  The  Oregon  Department  of 
Fish  and  Wildlife  and  Washington 
Department  of  Fish  and  Wildlife  will 
monitor  landings  and,  if  they  are 
projected  to  exceed  the  23,490-pound 
(10.7-mt)  preseason  allocation  or  the 
Area  2A  non-Indian  commercial  total 
allowable  catch  of  halibut,  NMFS  will 
take  inseason  action  to  close  the 
incidental  halibut  fishery.  License 
applications  for  incidental  harvest  must 
be  obtained  from  the  IPHC.  Applicants 
must  apply  prior  to  April  1  of  each  year. 


Gear  Definitions  and  Restrictions 

In  addition  to  the  gear  restrictions 
shown  in  Tables  1,2,  and  3,  the 
following  gear  definitions  and 
restrictions  will  apply. 

Troll  Fishing  Gear 

Troll  fishing  gear  for  the  ocean 
salmon  fisheries  in  the  exclusive 
economic  zone  off  Washington,  Oregon, 
and  California  is  defined  as  one  or  more 
lines  that  drag  hooks  behind  a  moving 
fishing  vessel. 

In  that  portion  of  the  fisher}' 
management  area  (FMA)  off  Oregon  and 
Washington,  the  line  or  lines  must  be 
affixed  to  the  vessel  and  must  not  be 
intentionally  disengaged  from  the  vessel 
at  cmy  time  during  the  fishing  operation. 

Recreational  Fishing  Gear 

Recreational  fishing  gear  for  the  FMA 
is  defined  as  angling  tackle  consisting  of 
a  line  with  no  more  than  one  artificial 
lure  or  natural  bait  attached. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  must  be 
attached  to  a  rod  and  reel  held  by  hand 
or  closely  attended;  the  rod  and  reel 
must  be  held  by  hand  while  playing  a 


Federal  Register / Vol.  64,  No.  86 / Wednesday.  May  5.  1999 /Rules  and  Regulations  24089 


hooked  fish.  No  person  may  use  more 
than  one  rod  and  line  while  fishing  off^ 
Oregon  or  Washington. 

In  that  portion  of  the  FMA  off' 
California,  the  line  must  be  attached  to 
a  rod  and  reel  held  by  hand  or  closely 
attended.  Weights  directly  attached  to  a 
line  may  not  exceed  4  pounds  (1.8  kg). 
While  fishing  off  California  north  of 
Point  Conception,  no  person  fishing  for 
salmon  and  no  person  fishing  fi'om  a 
boat  with  salmon  on  board,  may  use 
more  than  one  rod  and  line. 

Fishing  includes  any  activity  that  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish. 

Geographical  Landmarks 

Wherever  the  words  "nautical  miles 
off  shore"  are  used  in  this  document, 
the  distance  is  measured  from  the 
baseline  fi'om  which  the  territorial  sea  is 
measiired. 

Geographical  landmarks  referenced  in 
this  document  are  at  the  following 
locations: 

Cape  Flattery 48°23'00"N.  la 

Cape  Alava 48°10'00"  N.  la 

Queets  River 47°31'42"N.  la 

Leadbetter  Point 46°38'10"  N.  lal 

Cape  Falcon 45°46'00"N.  la 

Humbug  Mountain 42°40'30"  N.  la 

Sisters  Rocks 42°35'45"  N.  la 

Mack  Arch 42°13'40"  N.  la 

House  Rock 42°06'32"N.  la 

Oregon-California  Border 42°00'00"  N.  lai 

Humboldt  South  Jetty 40°45'53"N.  lai 

Horse  Mountain 40°05'00"N.  la 

Point  Arena 38°57'30"  N.  la 

Fort  Ross 38°31'00"  N.  la 

Point  Reyes 37°59'44"N.  la 

Point  San  Pedro 37°35'40"  N.  lai 

Pigeon  Point 37°11'00"N.  la 

Point  Conception 34°27'00"  N.  la 

Inseason  Notice  Procedures 


Actual  notice  of  inseason 
management  actions  will  be  provided  by 
a  telephone  hodine  administered  by  the 
Northwest  Region,  NMFS,  206-52&- 
6667  or  800-662-9825,  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts.  These  broadcasts  are 
announced  on  Channel  16  VHF-FM  and 
2182  KHz  at  frequent  intervals.  The 
announcements  designate  the  channel 
or  frequency  over  which  the  Notice  to 
Mariners  will  be  immediately  broadcast. 
Inseason  actions  will  also  be  filed  with 
the  Federal  Register  as  soon  as 
practicable.  Since  provisions  of  these 
management  measures  may  be  altered 
by  inseason  actions,  fishermen  should 
monitor  either  the  telephone  hotline  or 
Coast  Guard  broadcasts  for  current 
information  for  the  area  in  which  they 
are  fishing. 


Classification 

This  notification  of  annual 
management  measures  is  exempt  from 
review  under  E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  good  cause 
under  5  U.S.C.  553(b)(B),  to  waive  the 
requirement  for  prior  notice  and 
opportimity  for  public  comment.  The 
Council  solicited  public  comment  on 
these  measures  and  has  notified  the 
public  of  the  measures  it  recommended 
for  implementation.  In  February  1999, 
the  Coimcil  made  available  to  the  public 
several  documents  that  compiled  and 
analyzed  biological  and  socioeconomic 
data  for  the  previous  year's  fishery  and 
salmon  stock  abundance  estimates  for 
the  current  year.  Two  Coimcil  meetings 
followed,  one  in  March  and  one  in 
April,  at  which  the  Council  received 
public  testimony.  In  between  these 
meetings,  the  Coimcil  published 
proposed  management  measures  and 
requested  public  comment  on  them. 
After  the  Council  took  final  action  on 
the  annual  ocean  salmon  specifications 
in  April,  it  published  the  recommended 
management  measures  in  its  newsletter, 
which  reached  a  large  portion  of  the 
affected  pubUc.  Providing  for  additional 
prior  notice  and  opportunity  for  public 
comments  on  these  measures  through  a 
rulemaking  process  would  be 
impracticable  and  contrary  to  the  public 
interest.  Given  the  extremely  low 
returns  of  many  ocean  salmon  stocks 
listed  or  proposed  for  listing  under  the 
Endangered  Species  Act,  the  need  to 
prevent  overfishing,  and  the  need  to 
facilitate  a  level  of  escapement  to  meet 
the  requirements  of  the  resource  and 
inside  fisheries,  it  is  essential  to  have 
these  measures  effective  at  the 
beginning  of  the  fishing  year.  Failure  to 
implement  these  measures  immediately 
could  compromise  the  status  of  certain 
stocks  and  negatively  impact 
international,  state,  and  tribal  salmon 
fisheries,  thereby  undermining  the 
purposes  of  this  agency  action. 

For  the  reasons  discussed  above, 
NMFS  has  determined  that  good  cause 
exists  to  waive  the  requirements  of  50 
CFR  660.411  for  prior  notice  and 
opportimity  for  public  comments. 
Section  660.411  of  title  50,  Code  of 
Federal  Regulations,  requires  NMFS  to 
publish  an  action  implementing 
management  measures  for  ocean  salmon 
fisheries  each  year  and,  if  time  allows, 
invite  public  comment  prior  to  the 
effective  date.  Section  660.411  further 
states  that  if,  for  good  cause,  an  action 
must  be  filed  without  affording  a  prior 
opportimity  for  public  comment,  the 
measures  will  become  effective; 
however,  public  comments  on  the 


action  will  be  received  for  a  period  of 
15  days  after  filing  of  the  action  with  the 
Office  of  the  Federal  Register.  NMFS 
will  receive  public  comments  on  this 
.  action  for  15  days  fi-om  the  date  of  filing 
this  action  with  the  Office  of  the  Federal 
Register. 

The  AA  also  finds  good  cause  under 
5  U.S.C.  553(d)(3),  to  waive  the  30-day 
delay  in  effectiveness  of  this  rule.  The 
finding  of  good  cause  is  based  upon  the 
public's  interest  in  having  these 
provisions  in  place  by  the  start  of  the 
ocean  salmon  fishing  year  (May  1 , 
1999).  As  previously  discussed,  these 
measures  are  essential  to  conserve 
threatened  and  endangered  ocean 
salmon  stocks,  to  provide  for  harvest  of 
more  abundant  stocks,  and  to  provide 
for  harvest  of  ocean  salmon  in 
international,  state,  and  tribal  fisheries. 
The  finding  of  good  cause  to  waive  the 
30-day  delay  in  effectiveness  is  also 
based  on  the  limited  time  available  to 
implement  these  new  measures  after  the 
final  Council  meeting  in  April  and 
before  the  commencement  of  the  ocean 
salmon  fishing  year  on  May  1. 

To  enhance  notification  of  the  fishing 
industry  of  these  new  measures.  NMFS 
will  aimounce  the  new  measures  over 
the  telephone  hotline  used  for  inseason 
management  actions  and  by  U.S.  Coast 
Guard  Notice  to  Mariners  Broadcast. 
NMFS  also  will  advise  the  States  of 
Washington,  Oregon,  and  California, 
which  aimounce  the  seasons  for 
applicable  state  and  Federal  fisheries 
through  their  own  public  notification 
systems. 

In  a  March  8,  1996,  biological  opinion 
and  a  February  18,  1997,  addendimi, 
NMFS  considered  the  impacts  to  the 
then  listed  salmon  species,  incliiding 
Snake  River  fall  chinook,  spring/ 
summer  chinook  and  sockeye  salmon, 
and  the  Sacramento  River  winter 
chinook,  resulting  from  fisheries 
conducted  in  conformance  with  the 
FMP.  Two  additional  biological 
opinions  were  issued  April  30,  1997  and 
April  29, 1998,  which  addressed 
impacts  to  the  growing  catalog  of  listed 
species  for  the  respective  annual 
regulatory  year  fi'om  May  1  to  April  30. 
Since  the  issuance  of  the  April  29,  1998, 
opinion,  NMFS  has  listed  10  new 
populations  of  salmon  as  threatened  or 
endangered  under  the  ESA:  Two 
steelhead,  four  chinook,  one  coho,  two 
chum,  and  one  sockeye.  In  addition 
NMFS  has  deferred  final  decision  on 
three  proposed  evolutionarily 
significant  units  (ESUs),  and  a  proposed 
expansion  of  one  other  chinook  salmon 
ESU  for  listing.  NMFS  reinitiated 
consultation  and  issued  two  biological 
opinions  which  address  the  potential 
effects  of  ocean  salmon  fisheries  to 
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newly  1  isted  species  under  the  ESA; 
those  o  )inions  were  signed  on  April  28, 
1999,  c  (vering  the  three  listed  coho 
ESUs  ir  the  ocean  salmon  fisheries  and 
Amendlnent  13  to  the  FMP,  and  on 

1999,  covering  the  ocean 
fisheries  for  this  season  through 

2000. 
to  the  start  of  the  preseason 

process,  NMFS  sent  a  letter  to 


31 » 


April 

salmon 

April 

Prior 
plarmir  g 


31 » 


the  Council,  dated  March  1,  1999, 
siunmarizing  its  guidance  on  protective 
measures  for  listed  species.  The 
Council's  recommended  management 
measiu-es  comply  with  NMFS  guidance, 
reasonable  and  prudent  alternatives  of 
jeopardy  decisions,  and  the  terms  and 
conditions  of  the  incidental  take 
statements  in  all  of  the  outstanding 
applicable  biological  opinions  related  to 


listed  salmon  species  that  may  be 
affected  by  Council  fisheries. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  30.  1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-11278  Filed  4-30-99;  2:43  pm] 
BILUNG  CODE  3510-22-? 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1412 
RIN  0560-AF79 

Production  Fiexibility  Contracts  for 
Wheat,  Feed  Grains,  Rice,  and  Upland 
Cotton 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


summary:  Commodity  Credit 
Corporation  (CCC)  is  issuing  this 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  to  invite 
comment  from  all  interested  parties  on 
reductions  of  Production  Flexibility 
Contract  (PFC)  payments  that  were 
affected  by  the  planting  of  fruits  or 
vegetables  in  violation  of  section  118 
(b)(1)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996  (7 
U.S.C.  7218  (b)(1). 

DATES:  Comments  must  be  received  on 
or  before  June  2,  1999  to  be  assured 
consideration. 

ADDRESSES:  Comments  should  be 
directed  to  Sharon  Biastock,  Farm 
Service  Agency  (FSA),  STOP  0517,  1400 
Independence  Avenue,  S.W., 
Washington  DC  20250-0517. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Biastock,  (202)  720-6336. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (the  1996  Act) 
provided  producers  the  opportunity  to 
enter  into  Production  Flexibility 
Contracts  (PFC's).  The  1996  Act 
prohibited  the  planting  of  fruits  and 
vegetables  on  PFC  acreage  except  as 
provided  by  specific  exceptions.  Two 
exceptions  require  the  application  of  an 
acre-for-acre  payment  reduction  for  each 
acre  of  fruit  or  vegetables  planted  on 
PFC  acreage.  A  violation  of  the  PFC 
occurs  when  producers  do  not  comply 


with  the  fruit  and  vegetable  provisions 
and  the  exceptions  unless  it  is 
determined  that  the  violation  is  not 
serious  enough  to  warrant  termination 
of  the  PFC.  The  1996  Act  provides  that 
if  the  Secretary  determines  that  a 
violation  does  not  warrant  termination 
of  the  PFC,  the  Secretary  may  require 
the  owner  or  producer  subject  to  the 
contract  to:  (1)  refund  to  the  Secretary 
that  part  of  the  contract  payments 
received  by  the  owner  or  producer 
during  the  period  of  the  violation, 
together  with  interest  on  the  contract 
payments  as  determined  by  the 
Secretary;  or  (2)  to  accept  a  reduction  in 
the  amoimt  of  future  contract  payments 
that  is  proportionate  to  the  severity  of 
the  violation,  as  determined  by  the 
Secretary. 

Under  current  regulations,  if  the 
coimty  FSA  committee  determines  that 
a  planting  violation  does  not  wa^ant 
termination  of  the  PFC,  a  reduction  may 
be  made  in  the  current  or  future  contract 
payments,  proportionate  to  the  severity 
of  the  violation  and  equal  to  the  sum  of 
either  or  both:  (1)  The  market  value  of 
the  fruits  and  vegetables  planted  on 
contract  acreage,  and  (2)  the  contract 
payment  for  each  contract  acre.  The 
market  value  is  determined  by  the  State 
committee  for  the  specific  fruit  or 
vegetable  without  any  adjustment  to 
reflect  costs  associated  with  planting, 
cultivating  or  harvesting  the  fruit  or 
vegetable.  If  the  niunber  of  acres  on  the 
farm  planted  to  fruits  or  vegetables 
exceeds  the  total  PFC  acreage  and  more 
than  one  buit  or  vegetable  has  been 
planted  on  the  farm,  the  calculation  is 
based  on  the  fruit  or  vegetable 
determined  to  have  the  highest  value.  If 
the  acreage  of  fruit  or  vegetable  with  the 
highest  value  is  less  than  the  acres  in 
violation,  the  calculation  for  the 
remaining  acres  in  violation  is  based  on 
the  fruit  or  vegetable  with  the  next 
highest  value.  The  payment  reduction  is 
applied  to  current  PFC  payments  and 
any  future  PFC  payments  for  the  farm 
on  which  the  violation  occurred  and 
any  other  farm  in  which  the  producers 
who  share  in  PFC  payments  on  the 
violating  farm  have  an  interest. 

For  example,  if  the  county  committee 
determines  that  25  acres  of  fruit  or 
vegetables  were  planted  on  PFC  acreage 
in  violation  of  the  PFC,  but  the  violation 
did  not  warrant  termination  of  the  PFC, 
a  payment  reduction  for  the  planting 
violation  would  be  assessed  in  addition 
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to  an  acre  for  acre  reduction  for  each  of 
the  25  acres.  If,  on  the  farm  in  this 
example,  the  producer  planted  100  acres 
of  green  peas,  which  the  State 
committee  determined  had  a  value  of 
$500  per  acre,  and  1  acre  of  celery, 
which  the  State  committee  determined 
had  a  value  of  $3,000  per  acre,  the 
payment  reduction  for  the  planting 
violation  in  this  example  would  be 
$15,000  plus  a  PFC  payment  reduction 
for  25  acres.  The  $15,000  payment 
reduction  for  the  planting  violation 
represents  the  value  of  the  1  acre  of 
celery  and  24  acres  of  green  peas,  as 
determined  by  the  State  committee.  This 
payment  reduction  would  be  appUed  to 
the  current  year  PFC  payments  and  any 
future  PFC  payments  for  the  farm  on 
which  the  planting  violation  occurred 
and  any  other  farm  in  which  the 
producers  sharing  in  the  PFC  payments 
for  the  farm  on  which  the  planting 
violation  occurred  have  an  interest. 

The  payment  reductions  calculated  in 
accordance  with  the  current 
implementing  regulations  and 
procediu^  are  viewed  by  some  to  be  out 
of  proportion  to  the  severity  of  the  fruit 
or  vegetable  planting  violation. 
Accordingly,  as  indicated  below,  the 
pubhc  is  invited  to  comment  on  PFC 
violations  for  planting  fiTiits  and 
vegetables. 

Purpose 

The  purpose  of  this  ANPRM  is  to  seek 
comments  on:  (1)  the  appropriateness  of 
the  current  method  of  cdculating  PFC 
payment  reductions  as  a  result  of  a  fruit 
or  vegetable  planting  violation  as  set 
forth  in  7  CFR  1412.206;  (2)  alternative 
methods  for  calculating  PFC  payment 
reductions  for  firuit  or  vegetable  planting 
violations,  if  the  current  method  of 
calculation  is  considered  inappropriate; 
(3)  the  retroactivity  of  any  change  in  the 
method  of  calculating  payment 
reductions;  and  (4)  the  effect  any  change 
in  the  method  of  calculating  payment 
reductions  should  have  on  PFC's  which 
have  been  terminated,  or  for  which 
confract  acreage  was  reduced,  because 
of  the  current  method  of  calculating 
payment  reductions  for  fruit  or 
vegetable  planting  violations. 
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Signal  at  Washington,  DC,  on  April  28, 
1999. 

Keith  Kklly, 
Executi  re  Vice  President.  Commodity  Credit 
Corpon  Hon 
[FR  Doc .  99-11229  Filed  5-4-99;  8:45  am] 

BILLING  I  ;OOE  3410-05-P 


nucUar  regulatory 
commission 

10  CFI^  Parts  2, 19,  20,  21,  30,  40,  51, 
60,61,jand63 

RIN  3190-AG04 

Disposal  of  High-Level  Radioactive 
Wasted  in  a  Proposed  Geologic 
Repository  at  Yucca,  Mountain, 
Nevada 

AGENCt:  Nuclear  RegiJatory 

Commission. 

ACHONt  Proposed  rule:  Extension  of 

commant  period. 

SUMMARY:  On  February  22,  1999  (64  FR 
8640),  the  NRC  published  for  a  75-day 
public  comment  period  a  proposed  rule 
establishing  licensing  criteria  for 
disposi  J  of  spent  nuclear  fuel  and  high- 
level  n  dioactive  wastes  in  a  proposed 
geolog:  c  repository  at  Yucca  Mountain, 
Nevadi  i.  The  comment  period  for  the 
propos  ed  rule  was  to  have  expired  on 
May  1(  ,  1999.  The  NRC  received  several 
reques  s  for  extension  of  the  public 
commc  nt  period  at  public  meetings  held 
on  the  proposed  rule  in  Las  Vegas,  and 
Beatty,  Nevada,  on  March  23  and  March 
25,  res  jectively.  The  requesters  cited 
the  coi  iplex,  technical  nature  of  the 
proposed  rule,  and  their  need  to  review 
other  c  ocuments  being  developed  as 
part  of  the  nation's  high-level 
radioactive  waste  management  program, 
as  prin  :ipal  reasons  for  the  extension 
request . 

The  '^C  has  decided  to  extend  the 
public  comment  period  for  an 
additional  51  days.  The  extended 
comm<  nt  period  will  now  expire  on 
June  30,  1999. 

DATES:  The  public  comment  period  has 
been  eirtended  and  now  expires  June  30, 
1999.  (lomments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  is  able  to  assure 
consid  jration  only  for  comments 
receive  d  on  or  before  this  date. 
ADDRESSES:  Comments  may  be  sent  by 
mail  tci  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20355-0001,  Attention:  Rulemakings 
and  Adjudications  Staff. 

Han<f  deliver  comments  to  11555 
Rockville  Pike,  Rockville,  Maryland, 
betwee  n  7:30  am  and  4:15  pm  on 
Federa  workdays. 


You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/wvjTw.nrc.gov).  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemciking  site, 
contact  Ms.  Carol  Gallagher  (301)  415- 
5905;  e-mail  CAG@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received  and  the  regulatory  analysis, 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC.  These 
same  documents  also  may  be  viewed 
and  downloaded  electronically  via  the 
interactive  rulemaking  website 
established  by  NRC  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  McCartin,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6681;  e-mail  tjm3@nrc.gov,  or 
Clark  Prichard,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6203;  e-mail  cwp@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  April,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-11243  Filed  5-4-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-41-AD1 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  to  determine 
whether  latch  pins  on  the  lower  lobe 
and  main  deck  side  cargo  doors  are 
installed  backward,  and  corrective 
actions,  if  necessary.  For  certain 
airplanes,  this  proposal  also  would 
require  eventual  modification  of  the 
latch  pin  fittings  on  certain  cargo  doors. 


This  proposal  is  prompted  by  reports 
that  latch  pins  have  been  found 
installed  backward  on  the  cargo  doors  of 
several  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  improper  latching  of  latch  pins 
and  the  mating  latch  cam  on  the  cargo 
door,  which  could  result  in  damage  to 
the  structure  of  the  cargo  door  and 
doorway  cutout  and  consequent 
opening  of  the  cargo  door  during  flight. 

DATES:  Comments  must  be  received  by 
June  21,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  99-NM- 
41-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  « 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Alger,  Aerospace  Engineer,  Airframe 
Branch,  ANM-1 20S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2779;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-41-AD."  The 
postcard  will  be  date  stamped  and 
retvuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-41-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  latch  pins  have  been 
foimd  installed  backward  on  the 
forward  and  aft  lower  lobe  cargo  doors 
of  Boeing  Model  747  series  airplanes. 
One  operator  found  one  latch  pin 
installed  backward,  and  another 
operator  found  three  of  eight  latch  pins 
installed  backward.  In  the  reported 
cases,  the  backward  pins  have  all  been 
found  on  the  lower  lobe  cargo  doors, 
though  similar  pins  are  installed  on  the 
main  deck  side  cargo  door  on  airplanes 
equipped  with  such  a  door. 
Investigation  has  revealed  that  latch 
pins  that  are  removed  during 
maintenance  activities  can  be  installed 
backward  such  that  the  pins  extend 
from  the  wrong  end  of  the  latch  pin 
fitting.  Backward  installation  of  the 
latch  pins  results  in  improper  latching 
of  the  pins  and  the  mating  latch  cam  on 
the  cargo  door.  Such  improper  latching 
increases  load  on  the  adjacent  latch  pins 
and  fittings,  latch  cams,  and  support 
structure ,  which  could  lead  to  damage 
to  the  structure  of  the  cargo  door  and 
doorway  cutout.  This  condition,  if  not 
corrected,  could  result  in  the  cargo  door 
opening  during  flight. 

Explanation  of  Relevant  Service 
Infomation 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
52A2258,  dated  June  1, 1995;  as  revised 
by  Notices  of  Status  Change  747- 
52A2258  NSC  1,  dated  July  20,  1995; 
747-52A2258  NSC  2,  dated  August  31, 
1995;  and  747-52A2258  NSC  03,  dated 
December  14, 1995.  That  alert  service 
bulletin  describes  procedures  for  a  one- 
time visual  inspection  to  determine 
whether  latch  pins  on  the  forward  and 
aft  lower  lobe  cargo  doors  and  the  main 
deck  side  cargo  door  are  installed 
correctly,  and  corrective  actions,  if 
necessary.  The  corrective  actions 


include  reinstalling  the  pin  correctly, 
and  inspecting  the  affected  cargo  door 
and  doorway  cutout  to  detect  damage.  If 
any  latch  pins  are  found  installed 
backward,  the  alert  service  bulletin 
specifies  to  contact  Boeing  for  structural 
inspection  procedures. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Service  Bulletin  747- 
52-2260,  Revision  1,  dated  March  21. 
1996,  which  describes  procedures  for 
modification  of  the  latch  pin  fittings  on 
the  forward  and  aft  lower  lobe  cargo 
doors.  The  modification  will  prevent 
backward  installation  of  the  latch  pins. 
Accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
and  the  service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tjrpe  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
and  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  Alert  Service 
Bulletin  and  This  Proposed  AD 

Operators  should  note  that,  although 
Boeing  Alert  Service  Bulletin  747- 
52A2258  specifies  that  the  manufacturer 
may  be  contacted  for  instructions  for 
structural  inspections,  this  AD  would 
require  such  inspections  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cost  Impact 

There  are  approximately  990 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
235  airplanes  of  U.S.  registry  would  be 
affected  by  the  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  to  accompUsh  the  proposed 
inspection,  at  the  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$28,200,  or  120  per  airplane. 

It  would  be  approximately  3  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  the  average 
labor  rate  $60  per  work  hour.  Required 
parts  would  cost  approximately  $2,045 
per  airplane.  Based  on  their  figiu^s,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $522,875,  or 
$2,225  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu^  if 
this  AD  were  not  adopted. 

Regidatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
xmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-41-AD. 

Applicability:  Model  747  series  airplanes, 
line  positions  1  through  1079  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
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requirem  snts  of  this  AD  is  affected,  the 
owner/of  erator  must  request  approval  for  an 
method  of  compliance  in 
e  with  paragraph  (c)  of  this  AD. 
request  should  include  an  assessment  of 
effect  of  the  modification,  alteration,  or 
the  unsafe  condition  addressed  by 
if  the  unsafe  condition  has  not 
iLns  inated,  the  request  should  include 
p  reposed  actions  to  address  it. 

i  mce:  Required  as  indicated,  unless 
:  hed  previously. 
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The 
the 

repair  on 
this  AD:  < 
been  e 
specific 

CompI, 
accompli 

To 
and  the 
which  CO 
of  the 
consequent 
flight. 


I  ace  3! 


Inspection 

(a)  Witl 
of  this  AE 
inspectioi  i 
on  the 
and  the 
installed 
Boeing 
dated  Juni 
Status 
July  20,  1 
August  3 
dated 
found 
flight,  ace 
paragraph ; 

(1) 
correctly, 
bulletin. 

(2) 
damage 
doorway 
method  a 
Aircraft 


and  Corrective  Actions 

in  30  days  after  the  effective  date 
perform  a  one-time  visual 
to  determine  whether  latch  pins 
for  vard  and  aft  lower  lobe  cargo  doors 
m  ain  deck  side  cargo  door  are 
1  iackward,  in  accordance  with 
Altrt  Service  Bulletin  747-52A2258, 
1, 1995;  as  revised  by  Notices  of 
ChAnge  747-52 A2258  NSC  1,  dated 
1 195;  747-52A2258  NSC  2,  dated 
1995;  and  747-52A2258  NSC  03, 
Decjmber  14, 1995.  If  any  latch  pin  is 
insi  ailed  incorrectly,  prior  to  further 
>mplish  the  requirements  of 
a)(l)  and  (a)(2)  of  this  AD. 
Rein  itall  the  affected  latch  pin 

n  accordance  with  the  alert  service 


l(78i 

''e  ( 


(b)For 
through 
the  effect! 
pin  fitting: 
cargo  dooi  s 
Service 
dated 


Note  2: 

fittings  ac 
date  of  thi  i 
Service 
December 
for  compl 


Bill 


(c)An 
adjustmen 
provides 
used  if 
AGO 

through  ai 
Mainteneuice 
comments 
Seattle 


AOD 
Note  3: 

existence 

compliance 

obtained 
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Perf(  rm  structural  inspections  to  detect 
o\  the  affected  cargo  door  and 
( utout,  in  accordance  with  a 
(  proved  by  the  Manager,  Seattle 
fication  Office  (ACO),  FAA, 
Transport  Airplane  Directorate. 

Modificat  on 


alrpla 


anes  having  line  positions  1 
inclusive:  Within  2  years  after 
date  of  this  AD,  modify  the  latch 
of  the  forward  and  aft  lower  lobe 
in  accordance  with  Boeing 
Bdlletin  747-52-2260,  Revision  1, 
Marth  21,  1996. 


Modification  of  the  latch  pin 
( omplished  prior  to  the  effective 
AD  in  accordance  with  Boeing 
etin  747-52-2260,  dated 
14. 1995,  is  considered  acceptable 
i  mce  with  paragraph  (b)  of  this  AD. 


Altemativ ;  Methods  of  Compliance 

a  lemative  method  of  compliance  or 
of  the  compliance  time  that 
acceptable  level  of  safety  may  be 
approved  by  the  Manager,  Seattle 
Opei  ators  shall  submit  their  requests 
appropriate  FAA  Principal 
:e  Inspector,  who  may  add 
and  then  send  it  to  the  Manager, 


1  [iformation  concerning  the 

approved  alternative  methods  of 
with  this  AD,  if  any,  may  be 
the  Seattle  ACO.' 


(f 


fiom 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  28, 
1999. 

D,L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  99-11225  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  4910-13-(J 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEA-182P1 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances: 
Proposed  Placement  of  Zaieplon  into 
Schedule  iV 

agency:  Drug  Enforcement 
Administration,  Department  of  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  is  issued 
by  the  Deputy  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
place  the  substance  zaieplon,  including 
its  salts,  into  Schedule  IV  of  the 
Controlled  Substances  Act  (CSA).  This 
proposed  action  is  based  on  a 
recommendation  from  the  Assistant 
Secretary  for  Health  and  Surgeon 
General  of  the  Department  of  Health  and 
Human  Services  (DHHS)  and  on  an 
evaluation  of  the  relevant  data  by  the 
DEA.  If  finalized,  this  action  will 
impose  the  regulatory  controls  and 
criminal  sanctions  of  Schedule  IV  on 
those  who  handle  zaieplon  and 
products  containing  zaieplon. 

DATES:  Comments,  objections  and 
requests  for  a  hearing  must  be  received 
on  or  before  June  4,  1999. 
ADDRESSES:  Comments,  objections  and 
requests  for  a  hearing  should  be 
submitted  in  quintuplicate  to  the 
Deputy  Administrator,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537;  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington.  D.C.  20537,  (202)  307- 
7183. 

SUPPLEMENTARY  INFORMATION:  Zaieplon 
is  a  central  nervous  system  (CNS) 
depressant  that  is  being  considered  for 
marketing  approval  by  the  Food  and 


Drug  Administration  (FDA),  imder  the 
trade  name'SONATA™.  Zaieplon  is  a 
sedative-hypnotic  in  the 
pyrazolopyrimidine  class,  chemically 
distinct  from  the  benzodiazepines, 
which  competitively  binds  to  the 
gamma-aminobutyric  acid,  type  A 
(GABAa,  central  benzodiazepine 
receptor.  Its  pharmacology,  abuse  and 
dependence  liabilities  are  similar  to 
those  of  the  benzodiazepines  that  are 
currently  listed  in  Schedule  IV  of  the 
CSA.  In  clinical  trials  zaieplon  was 
foimd  to  be  approximately  100-times 
less  potent  but  equivalent  in  its 
potential  for  abuse  when  compared  to 
the  prototypic  benzodiazepine, 
triazolam;  triazolam  is  in  Schedule  IV  of 
the  CSA.  Zaieplon  will  be  marketed  as 
a  prescription  drug  product  for  the 
short-term  treatment  of  insomnia. 

Zaieplon  is  N-[3-(3-cyanopyrazol 
[l,5-alpyrimidin-7-yl]-N- 
ethylacetamide,  and  has  been  identified 
by  code  names  CL-284,346  and  ZAL- 
846.  There  are  no  asymmetric  centers  in 
the  molecule  or  any  optical  isomers. 
Zaieplon  has  a  rapid  onset  ctnd  short 
duration  of  action,  and  forms  no 
pharmacologically-active  metabolite  in 
man.  Zaieplon  reduces  sleep  latency  but 
has  a  relatively  insignificant  effect  on 
total  sleep  time.  These  pharmacokinetic 
characteristics  of  zaieplon  should 
prevent  any  long-term  carryover  or 
hangover  effects.  However,  zaieplon  has 
shovirn  a  mild  to  moderate 
benzodiazepine-like  withdrawal 
syndrome  after  acute  and  continuous 
dosing  studies  in  baboons. 

Zaieplon  has  demonstrated  significant 
muscle  relaxant,  ataxic,  anticonvulsant, 
and  anxioljrtic  effects  and  cognitive 
impairments  in  preclinical  screening 
assays.  Zaieplon  is  reinforcing  in 
animals  as  demonstrated  by  self- 
administration  studies.  It  produces 
euphoria,  alterations  in  mood, 
perception,  memory  and  subjective 
effects  in  hiunans  typical  of  other 
benzodiazepines  with  abuse  potential  in 
Schedule  IV. 

The  complexity  of  the  synthesis 
procedure  for  preparation  of  zaieplon 
precludes  a  likely  synthesis  of  the  drug 
substance  outside  a  laboratory 
environment  and  by  individuals  lacking 
training  in  organic  chemistry  synthesis. 
Hallucinations,  amnesia,  depression  and 
hostility  were  the  most  serious  adverse 
events  related  to  the  use  of  zaieplon 
during  the  clinical  trials.  Zaleplon- 
related  overdoes  were  also  noted  during 
the  clinical  trails.  Zaleplon-related 
overdoes  were  also  noted  diu-ing  the 
clinical  development  program.  The  FDA 
has  concluded  that  zaleplon's  abuse 
potential  appears  to  be  lower  than  that 
of  Schedule  II  depressants  and  similar 
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to  the  Schedule  IV  benzodiazepines.  On 
March  31, 1999,  the  Assistant  Secretary 
for  Health  and  Surgeon  General, 
Department  of  Health  and  Hiunan 
Services  (DHHS),  sent  the  Deputy 
Administrator  of  DEA  a  letter 
recommending  that  zaleplon,  and  its 
salts,  be  placed  into  Schedule  IV  of  the 
CSA  (21  U.S.C.  801  et  seq.).  Enclosed 
with  the  March  31, 1999,  letter  was  a 
dociunent  prepared  by  the  FDA  entitled, 
"Basis  for  the  Reconunendation  for 
Control  of  Zaleplon  in  Schedule  IV  of 
the  Controlled  Substances  Act  (CSA)." 
The  document  contained  a  review  of  the 
factors  which  the  CSA  requires  the 
Secretary  to  consider  [21  U.S.C.  811(b)]. 

The  correspondence  from  the 
Assistant  Secretary  for  Health  and 
Surgeon  General  to  the  DEA  dated 
March  31,  1999,  confirmed  that  FDA 
had  determined  that  the  New  Drug 
Application  (NDA)  for  zaleplon  was 
"approvable"  and  had  issued  an 
approvable  letter  to  the  NDA  sponsor  on 
January  6, 1999.  According  to  the  March 
31, 1999,  letter  from  DHHS,  "upon  full 
approval  of  the  NDA,  zaleplon  will  have 
a  currently  accepted  medical  use  in 
treatment  in  the  United  States." 

The  factors  considered  by  the 
Assistant  Secretary  of  Health  and 
Surgeon  General  and  the  DEA  with 
respect  to  zaleplon  were: 

(1)  Its  actual  or  relative  potential  for 
abuse; 

(2)  Scientific  evidence  of  its 
pharmacological  effects; 

(3)  The  state  of  current  scientific 
knowledge  regarding  the  drug; 

(4)  Its  history  and  current  pattern  of 
abuse; 

(5)  The  scope,  duration,  and 
significance  of  abuse; 

(6)  What,  if  any,  risk  there  is  to  the 
public  health; 

(7)  Its  psychic  or  physiological 
dependence  liability;  and 

(8)  Whether  the  substance  is  an 
immediate  preciu-sor  of  a  substance 
already  controlled  under  this 
subchapter. 

21  U.S.C.  811(c). 

Relying  on  the  recommendation  of  the 
Assistant  Secretary  for  Health  and 
Surgeon  General,  received  in 
accordance  with  section  201(b)  of  the 
Act  [21  U.S.C.  811(b)],  and  the 
independent  review  of  the  available 
data  by  the  DEA,  the  Deputy 
Administrator  of  the  DEA,  pursuant  to 
sections  201(a)  and  201(b)  of  the  Act  [21 
U.S.C.  811(a)  and  811(b)],  find  that: 

(1)  Based  on  information  now  available, 
zaleplon  has  a  low  potential  for  abuse 
relative  to  the  drugs  or  other  substances  in 
Schedule  III: 


(2)  Zalepon  will,  upon  approval  of  an  NDA 
by  the  FDA,  have  a  currently  accepted 
medical  use  in  treatment  in  the  United 
States;  and 

(3)  Abuse  of  zaleplon  may  lead  to  limited 
physical  dependence  or  psychological 
dependence  relative  to  the  drugs  or  other 
substances  in  Schedule  III. 

21  U.S.C.  812(b)(4). 

Based  on  these  findings,  the  Deputy 
Administrator  of  the  DEA  concludes 
that  zaleplon,  including  its  salts, 
warrants  control  in  Schedule  IV  of  the 
CSA,  if  and  when  the  zaleplon  NDA  is 
approved  by  the  FDA.  It  is  noted  that 
zaleplon  does  not  have  optical  isomers 
to  be  controlled  under  this  action. 
Interested  persons  are  invited  to 
submit  their  comments,  objections  or 
requests  for  a  hearing,  in  writing,  with 
regard  to  this  proposal.  Requests  for  a 
hearing  should  state,  with  particularity, 
the  issues  concerning  which  the  person 
desires  to  be  heard.  All  correspondence 
regarding  this  matter  should  be 
submitted  to  the  Deputy  Administrator, 
Drug  Enforcement  Administration, 
Washington,  DC,  20537.  Attention:  DEA 
Federal  Register  Representative/CCR.  In 
the  event  that  comments,  objections,  or 
requests  for  a  hearing  raise  one  or  more 
issues  which  the  Deputy  Administrator 
finds  warrants  a  hearing,  the  Deputy 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

In  accordance  with  the  provisions  of 
the  CSA  [21  U.S.C.  811(a)].  this  action 
is  a  formal  rulemaking  "on  the  record 
after  opportxmity  for  a  hearing."  Such 
proceedings  are  conducted  piusuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  are  exempt  from  review  by 
the  Office  of  Management  and  Budget 
pursuant  to  Executive  Order  (E.O.) 
12866,  section  3(d)(1).  The  Deputy 
Administrator,  in  accordance  with  the 
Regulatory  Flexibihty  Act  [5  U.S.C. 
605(b)],  has  reviewed  this  proposed  rule 
and  by  approving  it  certifies  that  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Zaleplon  products  will  be 
prescription  drugs  used  for  the  short- 
term  treatment  of  insomnia.  Handlers  of 
zaleplon  also  handle  other  controlled 
substances  used  to  treat  insomnia  which 
are  already  subject  to  the  regulatory 
requirements  of  the  CSA. 

This  rule  will  not  result  in  the 
expenditvire  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 


deemed  necessary  imder  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  nde  will  not  result  in  an 
annued  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  12612.  it  is 
determined  that  this  rule,  if  finalized, 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  1308 

Administrative  practice  and 
procediu^,  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  [21  U.S.C.  811(a)),  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100),  and 
redelegated  to  the  Deputy  Administrator 
pursuant  to  28  CFR  0.104,  the  Deputy 
Administrator  hereby  proposes  that  21 
CFR  part  1308  be  amended  as  follows: 

PART  1308— (AMENDED) 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811,  812,  871(b) 
unless  otherwise  noted. 

2.  Section  1308.14  is  proposed  to  be 
amended  by  redesignating  the  existing 
paragraph  (c)(48)  to  (c)(49)  and  by 
adding  a  new  paragraph  (c)(48)  to  read 
as  follows: 

§1308.14    Schedule  IV. 

***** 

(c)*   *   * 
(48)  ZaleVlon 2781 

***** 

Dated:  April  26.  1999. 
Donnie  R.  Marshall, 
Deputy  Administrator. 
[FR  Doc.  99-11289  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  4410-0»-M 
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DEPARtMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  f>art  1 
[REG-20f  156-91] 
RIN  1545|aQ30 

Account ng  for  Long-Term  Contracts 

AGENCY:  [ntemal  Revenue  Service  (IRS), 
Treasury . 

action:  r  Jotice  of  proposed  rulemaking 
and  noti(  :e  of  public  hearing. 


SUMMARY :  This  document  contains 
proposec  regulations  describing  how 
income  f  -om  a  long-term  contract  must 
be  accou  ited  for  under  section  460  of 
the  Inten  tal  Revenue  Code,  which  was 
enacted  liy  the  Tax  Reform  Act  of  1986. 
A  taxpay  sr  manufacturing  or 
construci  ing  property  under  a  long-term 
contract  vill  be  affected  by  these 
proposed  regulations.  This  document 
also  provides  notice  of  a  public  hearing 
on  the  praposed  regulations. 
DATES:  W  ritten  comments  and  outlines 
of  oral  CG  mments  to  be  presented  at  the 
public  he  aring  scheduled  for  September 
14.  1999.  at  10  a.m.  must  be  received  by 
August  3J 1999. 

ADDRESSES:  Send  submissions  to 
CC:DOM;CORP:R  (REG-208156-91). 
room  522  B,  Internal  Revenue  Service, 
POB  760^  ,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hi  md  delivered  Monday  through 
Friday  be  tween  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
2081 5&-S  1),  Courier's  Desk,  Internal 
Revenue  service,  1111  Constitution 
Avenue,  IJW.,  Washington,  DC. 
Altematii  ely,  taxpayers  may  submit 
comment  i  electronically  via  the  Internet 
by  selectLig  the  "Tax  Regs"  option  on 
the  IRS  HDme  Page,  or  by  submitting 
conunent  i  directly  to  the  IRS  Internet 
site  at  htt])://www. irs.ustreas.gov/ 
tax_regsj  regslist.html.  The  public 
hearing  will  be  held  in  the  IRS 
Auditorium,  7th  Floor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concemi4g  the  proposed  regulations, 
John  M.  Aramburu  or  Leo  F.  Nolan  II  at 
(202)  622-k960;  concerning  submissions 
of  comments,  the  hearing,  and/or  to  be 
placed  oruthe  building  access  list  to 
attend  thej  hearing,  Michael  L.  Slaughter 
of  the  Regulations  Unit  at  (202)  622- 
7180  (notloll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwoi4(  Reduction  Act 

The  col  ections  of  information 
contained  in  this  notice  of  proposed 


rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  July  6,  1999.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  acciiracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1 .460- 
1(e)(4).  The  information  collected  in 
§  1.460-1  (e)(4)  is  required  to  notify  the 
Commissioner  of  the  taxpayer's  decision 
to  sever  or  aggregate  one  or  more 
contracts  under  the  regulations.  This 
collection  of  information  is  mandatory. 
The  likely  respondents  are  for-profit 
entities. 

Estimated  total  reporting  burden: 
50,000  hours. 

Estimated  average  burden  per 
respondent:  1  hour. 

Estimated  number  of  respondents: 
50,000. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiun  information 


are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  460,  which  was  enacted  by 
section  804  of  the  Tax  Reform  Act  of 
1986  (1986  Act),  Public  Law  99-514 
(100  Stat.  2085,  2358-2361).  generally 
requires  a  taxpayer  to  determine  the 
taxable  income  from  a  long-term 
contract  using  the  percentage-of- 
completion  method.  Section  460  was 
amended  by  section  10203  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  Public  Law  100-203  (101  Stat. 
1330,  1330-394);  by  sections  1008(c) 
and  5041  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
Public  Law  100-647  (102  Stat.  3342, 
3438-3439  and  3673-3676);  by  sections 
7621  and  7811(e)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989, 
Public  Law  101-239  (103  Stat.  2106. 
2375-2377  and  2408-2409);  by  section 
11812  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law 
101-508  (104  Stat.  1388,  1388-534  to 
1388-536);  by  sections  1702(h)(15)  and 
1704(t)(28)  of  the  Small  Business  Job 
Protection  Act  of  1996,  Public  Law  104- 
188  (110  Stat.  1755,  1874,  1888);  and  by 
section  1211  of  the  Taxpayer  Relief  Act 
of  1997.  Public  Law  105-34  (111  Stat. 
788.  998-1000). 

Section  460(h)  directs  the  Secretary  to 
prescribe  regulations  to  the  extent 
necessary  or  appropriate  to  carry  out  the 
purpose  of  section  460.  including 
regulations  to  prevent  a  taxpayer  from 
avoiding  section  460  by  using  related 
parties,  pass-through  entities, 
intermediaries,  options,  and  other 
similar  arrangements. 

Explanation  of  Provisions 

1.  Overview 

Before  the  enactment  of  section  460, 
§  1.451-3  of  the  Income  Tax  Regulations 
permitted  a  taxpayer  to  determine  the 
income  from  a  long-term  contract  using 
either  the  completed-contract  method 
(CCM)  or  the  percentage-of-completion 
method,  in  addition  to  the  cash  receipts 
and  disbursements  method,  if  otherwise 
permissible,  or  an  accrual  method. 
Under  the  CCM,  a  taxpayer  does  not 
report  income  until  a  contract  is 
complete,  even  though  pajonents  are 
received  in  years  prior  to  completion. 
The  percentage-of-completion  method, 
on  the  other  hand,  requires  a  taxpayer 
to  recognize  income  according  to  the 
percentage  of  the  contract  that  is 
completed  during  each  taxable  year. 

Section  460  generally  requires  the 
income  from  a  long-term  contract  to  be 
determined  using  the  percentage-of- 
completion  method  based  on  a  cost-to- 
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cost  comparison  (PCM).  However,  the 
income  from  certain  exempt 
construction  contracts  still  may  be 
determined  using  the  CCM,  the  exempt- 
contract  percentage-of-completion 
method  (EPCM),  or  any  other 
permissible  method.  Contracts  that  are 
not  long-term  contracts  must  be 
accounted  for  using  a  permissible 
method  of  accounting  other  than  a  long- 
term  contract  method  (i.e.,  a  method 
other  than  the  PCM,  the  CCM,  or  the 
EPCM).  See  section  446  and  the 
regulations  thereunder. 

The  IRS  and  Treasury  Department 
provided  guidance  on  section  460  in 
Notice  89-15  (1989-1  C.B.  634)  and  in 
Notice  87-61  (1987-2  C.B.  370).  These 
proposed  regulations  generally 
incorporate  the  relevant  provisions  of 
§  1.451-3  and  the  notices  under  section 
460.  However,  these  proposed 
regulations  also  modify  and  amplify 
certain  rules  provided  in  §  1.451-3  and 
notices  under  section  460.  Specifically, 
for  example,  these  regulations  provide 
an  exception  for  de  minimis 
construction  activities,  modify  the 
contract  completion  rules,  clarify  the 
treatment  of  non-long-term  contract 
activities,  modify  the  severing  and 
aggregating  rules  to  emphasize  pricing 
and  to  prevent  severance  by  taxpayers  of 
contracts  accounted  for  using  the  PCM, 
clarify  the  consistency  rule  provided  in 
Notice  89-15,  provide  an  inventory 
exception  to  the  related  party  rules, 
provide  safe  harbors  for  determining 
whether  a  manufactured  item  is  imique, 
and  modify  the  normal  time  to  complete 
an  item  to  conform  to  the  production 
period  in  section  263A. 

These  proposed  regulations  will  apply 
to  any  contract  entered  into  on  or  after 
final  regulations  are  published  in  the 
Federal  Register. 

2.  Definition  of  Long-Term  Contract 

Under  section  460(f),  long-tenn 
contract  generally  means  any  contract 
for  the  manufacture,  building, 
installation,  or  construction  of  property 
if  the  contract  is  not  completed  within 
the  taxable  year  the  taxpayer  enters  into 
the  contract  (contracting  year).  For  this 
purpose,  manufacturing  concerns  only 
personal  property,  and  building, 
installation,  and  construction 
(construction)  concern  only  real 
property. 

Section  460  continues  the  policy 
established  in  §  1.451-3(b)(l)  of 
excluding  a  manufacturing  contract 
from  the  definition  of  long-term  contract 
unless  the  contract  involves  the 
manufacture  of  (1)  a  unique  item  of  a 
type  that  is  not  normally  included  in  the 
finished  goods  inventory  of  the  taxpayer 
or  (2)  an  item  normally  requiring  more 


than  12  calendar  months  to  complete, 
regardless  of  the  duration  of  the 
contract. 

A  contract  is  a  contract  for  the 
manufacture  or  construction  of  property 
if  such  activities  are  necessary  for  the 
taxpayer's  contractual  obligations  to  be 
fulfilled  and  are  not  complete  when  the 
parties  enter  into  the  contract.  However, 
a  contract  is  not  a  construction  contract 
if  it  requires  the  provision  of  land  by  the 
taxpayer  and  the  estimated  total 
allocable  contract  costs  attributable  to 
the  taxpayer's  construction  activities  are 
less  than  10  percent  of  the  total  contract 
price.  This  de  minimis  construction  rule 
may  affect  the  result  of  facts  similar  to 
those  in  Foothill  Ranch  Company 
Partnership  v.  Commissioner,  110  T.C. 
No.  8  (1998),  in  which  the  Tax  Court 
concluded  that  the  sale  of  land  could  be 
accounted  for  using  the  PCM  since 
construction  of  buildings  and 
improvements  was  necessary  to  fulfill 
the  taxpayer's  obligations  imder  the 
sales  agreements  and  those  obligations 
were  not  completed  in  the  tax  year  of 
the  sale. 

3.  Date  Taxpayer  Enters  Into  a  Long- 
Term  Contract 

The  proposed  regulations  provide  that 
a  taxpayer  enters  into  a  long-term 
contract  in  the  taxable  year  that  the 
contract  binds  both  the  taxpayer  and  the 
customer  under  applicable  law.  If  a 
taxpayer  delays  entering  into  a  contract 
to  avoid  section  460,  however,  the 
taxpayer  will  be  treated  as  having 
entered  into  the  contract  on  the  date  the 
taxpayer  or  a  related  party  incurs  any 
allocable  contract  costs,  other  than 
bidding  or  negotiating  costs.  If  a 
taxpayer  must  sever  an  accepted  change 
order  or  exercised  option  from  a  long-    ^ 
term  contract,  the  taxpayer  enters  into 
another  contract  with  the  customer 
when  the  change  order  is  accepted  by 
the  taxpayer  or  when  the  option  is 
exercised  by  the  customer,  whichever  is 
applicable. 

4.  Date  Taxpayer  Completes  a  Long- 
Term  Contract 

The  proposed  regulations  provide  that 
a  long-term  contract  is  completed  in  the 
earlier  taxable  year  (completion  year) 
that:  (1)  the  customer  uses  the  subject 
matter  for  any  piu-pose  (other  than 
testing)  and  5  percent  or  less  of  the  total 
allocable  contract  costs  attributable  to 
the  subject  matter  remain  to  be  incurred 
by  the  taxpayer;  or  (2)  the  subject  matter 
of  the  contract  is  finally  completed  and 
accepted.  A  taxpayer  must  determine 
whether  a  contract  has  been  finally 
completed  and  accepted  during  the 
taxable  year  based  upon  an  analysis  of 
all  relevant  facts  and  circumstances.  To 


the  extent  that  the  "use"  rule  requires 
a  taxpayer  to  treat  a  contract  as 
completed  before  final  completion  and 
acceptance  have  occurred,  the  proposed 
regulations  explicitly  adopt  a  rule 
different  from  that  considered  in  Ball, 
Ball  and  Brosamer,  Inc.  v. 
Commissioner,  964  F.2d  890  (9th  Cir. 
1992),  affgT.C.  Memo.  1990-454.  hi 
Ball,  the  Ninth  Circuit  held  that  the 
contract  for  construction  of  a  space 
shuttle  complex  was  not  completed  in 
1983,  notwithstanding  that  the 
performance  report  indicated  the 
contract  was  100  percent  complete  and 
the  customer  was  using  the  subject 
matter  for  its  intended  purpose,  since 
the  remaining  work  to  be  done  in  1984 
(such  as  installing  runway  extensions, 
airfield  lighting,  drainage  and  a  laser 
tracking  system)  was  an  integral  part  of 
the  contract  and  the  contract 
specifically  provided  that  use  was  not 
deemed  acceptance. 

The  regulations  also  provide  that  if  a 
contract  accounted  for  using  the  CCM 
requires  the  construction  of  a  primary 
subject  matter  and  a  secondarj'  subject 
matter,  the  contract  is  completed  when 
the  primary  subject  matter  is  completed. 
A  taxpayer  must  separate  the  gross 
receipts  and  costs  related  to  the 
incomplete  secondary  item(s)  from  the 
long-term  contract  and  account  for  them 
using  a  permissible  method  of 
accounting. 

5.  Non-Long-Term  Contract  Activities 

The  performance  of  any  activity  other 
than  manufacturing  or  construction  is  a 
non-long-term  contract  activity.  If  the 
performance  of  a  non-long-term  contract 
activity,  such  as  engineering  and 
designing,  is  incident  to  or  necessary  for 
the  manufacture  or  construction  of  the 
subject  matter  of  one  or  more  of  the 
taxpayer's  long-term  contracts,  the 
taxpayer  must  allocate  the  gross  receipts 
and  costs  attributable  to  that  activity  to 
the  long-term  contract(s)  benefitted. 
Otherwise,  the  proposed  regulations 
require  the  taxpayer  to  accoimt  for  such 
gross  receipts  and  costs  using  a 
permissible  method  of  accoimting  other 
than  a  long-term  contract  method  of 
accounting.  See  Rev.  Rul.  82-134  (1982- 
2  C.B.  88)  (engineering  and  construction 
management  services);  Rev.  Rul.  80-18 
(1980-1  C.B.  103)  (engineering  and 
construction  management  ser\'^ices);  and 
Rev.  Rul.  70-67  (1970-1  C.B.  117) 
(architectural  services). 

6.  Severing  and  Aggregating  Contracts 

Section  460(f)(3)  provides  that  the 
Secretary  may  prescribe  regulations  to 
treat  two  or  more  contracts  which  are 
interdependent  as  one  contract  and  to 
respect  a  contract  which  is  properly 
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treated  <  s  an  aggregation  of  separate 
contract^.  The  proposed  regulations 
allow  thjB  Conmiissioner,  and  generally 
require  1 1  taxpayer,  to  sever  and 
aggregat  j  contracts  when  necessary  to 
clearly  reflect  income. 

The  proposed  rules  provide  three 
criteria  fpi  determining  whether 
severanqe  or  aggregation  is  required. 
First,  independent  pricing  of  items  is 
necessax  y  for  an  agreement  to  be  severed 
into  two  or  more  contracts.  On  the  other 
hand,  in  erdependent  pricing  of  items  in 
separate  agreements  is  necessary  for  two 
or  more  agreements  to  be  aggregated 
into  oneicontract.  Second,  an  agreement 
may  not  be  severed  into  two  or  more 
contract! ,  unless  it  provides  for  separate 
delivery  or  separate  acceptance  of 
portions  of  the  subject  matter  of  the 
agreement.  However,  separate  delivery 
or  sepan  te  acceptance  of  portions  of  the 
subject  n  latter  of  the  agreement  by  itself 
does  not  necessarily  require  severance 
of  the  ag  eement.  Third,  an  agreement 
may  not  je  severed  into  two  or  more 
contracts  if  a  reasonable  businessperson 
would  n^t  have  entered  into  separate 
agreements  containing  the  terms 
allocable  to  each  severed  contract. 
Similarly ,  two  or  more  agreements  may 
not  be  aggregated  into  one  contract, 
unless  a :  'easonable  businessperson 
would  n<  it  have  entered  into  one  of  the 
agreemei  its  for  the  terms  agreed  upon 
without  also  entering  into  the  other 
agreement.  The  criteria  adopted  in  the 
proposed  regulations  generally  are 
consistent  with  the  Tax  Court's 
conclusians  in  Sienacin  Corporation  v. 
Commis^oner,  90  T.C.  341  (1988),  acq. 
1990-2  GB.  1,  and  General  Dynamics 
Corporanon  v.  Commissioner,  T.C. 
Memo  lsi97-420. 

Under  the  proposed  regulations,  a 
taxpayer  Uay  not  apply  tihe  severance 
rule  described  in  the  preceding 
paragrapk  if  the  entire  contract  would 
be  accouited  for  using  the  PCM. 
However]  the  Commissioner  may  sever 
a  contrac  accounted  for  using  the  PCM 
as  necessuy  to  clearly  reflect  income.  In 
addition,  a  taxpayer  must  sever  a  long- 
term  coni  ract  (not  accounted  for  using 
the  PCM)  that  increases  the  number  of 
units  to  h  B  supplied  to  the  customer, 
such  as  tl  irough  the  exercise  of  an 
option  or  the  acceptance  of  a  "change 
order,"  if  the  contract  provides  for 
separate  ( lelivery  or  separate  acceptance 
of  the  ad(  itional  units. 

7.  Classif  ring  Long-Term  Contracts 

pr(|posed  regulations  provide  that 
's  method  of  classifying 
is  a  method  of  accounting, 
ta  xpayer  must  request  the 
the  Commissioner  to  change 
of  classifying  contracts. 
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However,  if  the  classification  of  a 
particular  type  of  contract  is  no  longer 
appropriate  for  subsequent  contracts  of 
that  type  as  a  result  of  a  change  in 
underlying  facts,  such  as  when  a 
manufactured  item  no  longer  is  unique 
due  to  a  reduction  in  the  extent  of 
design  or  no  longer  requires  12  months 
to  produce,  a  change  in  the 
classification  of  such  subsequent 
contracts  is  not  a  change  in  method  of 
accoimting.  To  the  extent  that  the 
consistency  nUe  in  Notice  89-15  (Q&A- 
7)  was  interpreted  to  prevent  taxpayers 
from  changing  the  classification  of  a 
particular  tjrpe  of  subsequent  contracts 
when  the  underlying  facts  have 
changed,  the  proposed  regulations 
clarify  the  consistency  rule. 

Under  the  proposed  regulations,  a 
taxpayer  must  classify  a  contract  that 
requires  the  taxpayer  to  manufactiu'e 
personal  property  and  to  construct  real 
property  separately  as  a  manufactiuring 
and  a  construction  contract,  imless  95 
percent  or  more  of  the  estimated  total 
allocable  contract  costs  are  reasonably 
allocable  to  the  manufacturing  activities 
or  to  the  construction  activities  (in 
which  case  the  taxpayer  may  chose  to 
classify  as  either  a  manufacturing  or  a 
construction  contract,  eis  appropriate). 

8.  Long-Term  Contracts  of  Related 
Parties 

The  proposed  regulations  contain 
rules  similar  to  those  in  Notice  89-15 
(Q&A-8)  for  an  activity  of  a  taxpayer 
that  is  incident  to  or  necessary  for  a 
related  party's  long-term  conteact 
subject  to  PCM.  The  taxpayer  must 
account  for  the  gross  receipts  and  costs 
from  such  an  activity  using  the  PCM, 
even  if  this  activity  is  not  otherwise 
subject  to  section  460.  The  proposed 
regulations  contain  an  inventory 
exception  for  subassemblies  and 
components  sold  to  a  related  party, 
however,  when  the  taxpayer  regularly 
carries  these  items  in  its  finished  goods 
inventories  and  80  percent  or  more  of 
the  gross  receipts  from  the  sale  of  these 
items  typically  comes  from  luu'elated 
parties. 

To  determine  the  percentage  of  the 
contract  that  has  been  completed  by  the 
end  of  the  taxable  year  {completion 
factor),  the  taxpayer  with  the  long-term 
contract  must  take  into  account  the 
related  party's  activity  that  is  incident  to 
or  necessary  for  its  long-term  contract  at 
the  time  it  incurs  the  liability  to  the 
related  party,  rather  than  when  the 
related  party  incurs  costs  to  perform  the 
activity. 

9.  Unique  Items 

Section  460  applies  if  a  taxpayer 
manufactures  a  unique  item  of  a  type 


that  is  not  normally  included  in  the 
finished  goods  inventory  of  the  taxpayer 
and  if  the  contract  is  not  completed  by 
the  close  of  the  contracting  year.  As  in 
§  1.451-3(b)(l)(ii),  the  proposed 
regulations  provide  that  unique  means 
specifically  designed  for  the  needs  of  a 
customer.  Thus,  a  contract  may  require 
the  taxpayer  to  manufactiu-e  more  than 
one  unit  of  a  unique  item. 

The  proposed  regulations  contain 
three  safe  harbors  concerning  contracts 
to  manufactiu-e  unique  items.  Ffrst,  an 
item  is  not  imique  if  the  teixpayer 
normally  completes  the  item  within  90 
days.  Second,  an  item  customized  from 
a  taxpayer's  existing  design  is  not 
unique  if  the  total  allocable  contract 
costs  attributable  to  customizing 
activities  that  are  incident  to  or 
necessary  for  the  production  of  the  item 
does  not  exceed  5  percent  of  the 
estimated  total  costs  allocable  to  the 
item.  Thus,  contracts  to  manufactiu-e 
items  that  do  not  require  either 
significant  design  or  lengthy  production 
periods  ordinarily  will  not  be  subject  to 
section  460.  Third,  a  imique  item  ceases 
to  be  vmique  no  later  than  when  the 
taxpayer  normally  carries  similar  items 
in  its  finished  goods  inventory. 

The  proposed  regulations  adopt 
criteria  different  from  those  in  Sierracin, 
supra,  which  was  decided  two  years 
after  the  enactment  of  section  460,  but 
concerned  the  taxpayer's  use  of  the 
CCM  for  taxable  years  ending  before  the 
enactment  of  section  460.  In  Sierracin, 
the  Tax  Court  developed  a  two-prong 
test  for  determining  whether  an  item  is 
unique.  That  test  provided  that  an  item 
is  unique  if  (1)  it  is  designed  for  the 
needs  of  a  specific  customer  and  (2)  the 
taxpayer's  contracts  are  subject  to 
unpredictable  manufacturing  risks  that 
make  it  difficult  for  the  taxpayer  to 
determine  the  ultimate  profit  or  loss  on 
an  interim  basis. 

The  regulations  incorporate  the 
Sierracin  criterion  regarding  design,  but 
exclude  the  criterion  regarding 
unpredictable  manufacturing  risk 
because  that  criterion  was  developed 
primarily  to  justify  the  taxpayer's  use  of 
the  CCM.  See,  e.g.,  GCM  7998  {IX-2  C.B. 
206,  208);  Rev.  Rul.  70-67  (1970-1  C.B. 
117);  Staff  of  Joint  Comm.  on  Taxation, 
99th  Cong.,  1st  Sess.,  Tax  Reform 
Proposals:  Accounting  Issues  (JCS-3^ 
86)  46  (Comm.  Print  1985). 
Manufacturing  risk  is  not  relevant  under 
the  PCM  because  the  taxpayer  is 
required  to  use  reasonable  estimates, 
adjusted  annually,  while  the  contract  is 
being  performed  and  because  the 
taxpayer  is  required  to  use  the  look-back 
method  to  correct  for  estimation  errors 
when  the  contract  is  completed.  Thus, 
the  rationale  supporting  the 
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consideration  of  manufacturing  risk  as  a 
prerequisite  to  the  use  of  the  CCM,  that 
the  taxpayer  is  unahle  to  determine  its 
total  contract  costs,  is  not  applicable  to 
contracts  subject  to  the  PCM. 

10.  12 -Month  Completion  Period 

The  proposed  regulations  provide  that 
a  manufactiired  item  normally  requires 
more  than  12  months  to  complete  if  its 
production  period,  as  defined  in 
§  1.263A-12,  is  reasonably  expected  to 
exceed  12  months,  determined  at  the 
end  of  the  contracting  year.  In  general, 
the  production  period  for  an  item  or 
unit  begins  when  the  taxpayer's  incurs 
at  least  5  percent  of  the  estimated  total 
allocable  contract  costs,  including 
plaiuiing  and  design  expenditures, 
allocable  to  the  item  or  unit,  and  the 
production  period  ends  when  the  item 
or  unit  is  ready  for  shipment  to  the 
taxpayer's  customer.  In  the  case  of 
components  that  have  to  be  assembled 
or  reassembled  into  an  item  or  unit  at 
the  customer's  facility  by  the  taxpayer's 
employees  or  agents,  the  production 
period  ends  when  the  components  are 
assembled  or  reassembled  into  an 
operable  item  or  unit. 

For  this  piupose,  the  proposed 
regulations  contain  rules  requiring  a 
taxpayer  to  treat  the  activities  of  a 
related  party  as  the  activities  of  the 
taxpayer  to  prevent  the  taxpayer  from 
avoiding  section  460.  However,  if  the 
inventory  exception  discussed  in 
paragraph  8  above  is  satisfied,  a 
taxpayer  considers  the  activities  of  a 
related  party  as  it  incurs  the  liability  to 
the  related  party  rather  than  as  the 
related  party  performs  the  activity. 

11.  Definition  of  Construction  Contract 

Section  460(e)(4)  and  the  proposed 
regulations  provide  that  a  construction 
contract  is  any  contract  for  the  building, 
construction,  reconstruction,  or 
rehabilitation  of,  or  the  installation  of 
any  integral  component  to,  or 
improvements  of,  real  property.  Thus,  a 
contract  to  install  an  integral  component 
to  real  property  can  be  subject  to  section 
460  even  if  the  installation  activity  is 
not  accompanied  by  any  other 
construction  activity. 

12.  Exempt  Construction  Contracts 

Section  460(e)(1)  exempts  two  types 
of  construction  contracts  from  the 
general  scope  of  section  460.  These 
exempt  construction  contracts  are:  (1) 
home  construction  contracts  and  (2)  2- 
year  construction  contracts  of  a  small 
contractor.  A  small  contractor  is  a 
taxpayer  that  satisfies  the  $10,000,000 
gross  receipts  test  discussed  below.  The 
2-year  construction  requirement  is 
satisfied  if  the  taxpayer  reasonably 


estimates,  when  entering  into  the 
contract,  that  the  contract  will  be 
completed  within  2  years  from  the 
contract  commencement  date. 

13.  Home  Construction  Contracts 

Section  460(e)(6)  provides  that  a 
construction  contract  is  a  home . 
construction  contract  if  the  taxpayer 
(including  a  subcontractor  working  for  a 
general  contractor)  reasonably  expects 
to  attribute  80  percent  or  more  of  the 
estimated  total  contract  costs, 
determined  at  the  close  of  the 
contracting  year,  to  the  construction  of 
(1)  a  dwelling  unit  or  a  building 
containing  four  or  fewer  dwelling  units 
and  (2)  improvements  to  real  property 
directly  related  to  the  dwelling  units 
and  located  on  the  site  of  the  dwelling 
units.  For  this  purpose,  a  dwelling  unit 
means  a  house  or  an  apartment  used  to 
provide  living  accommodations  in  a 
building  or  structiu'e,  but  does  not 
include  a  unit  in  a  hotel,  motel,  or  other 
establishment  more  than  one-half  of  the 
units  in  which  are  used  on  a  transient 
basis.  In  addition,  a  taxpayer  must  treat 
each  townhouse  or  rowhouse  as  a 
separate  building.  The  proposed 
regulations  provide  that  a  taxpayer 
includes  in  the  cost  of  the  dwelling 
units  their  allocable  share  of  the  cost  of 
any  common  improvements  (e.g., 
sewers,  roads,  clubhouses)  that  benefit 
the  dwelling  imit  and  that  the  taxpayer 
is  contractually  obligated,  or  required  by 
law,  to  construct  within  the  tract  or 
tracts  of  land  containing  the  dwelling 
units. 

14.  $10,000,000  Gross  Receipts  Test 

Section  460(e)(l)(B)(ii)  provides  that 
the  $10,000,000  gross  receipts  test  is 
satisfied  if  the  taxpayer's  average  annual 
gross  receipts  for  the  three  taxable  years 
preceding  the  contracting  year  do  not 
exceed  $10,000,000.  For  this  purpose, 
section  460(e)(2)  mandates  the 
aggregation  of  gross  receipts  of  all  trades 
or  businesses  under  common  control 
with  the  taxpayer.  Section  460(e)(2)  also 
provides  that  the  Secretary  shall 
prescribe  regulations  providing 
attribution  rules  that  take  into  account 
taxpayers  who  engage  in  construction 
contracts  through  partnerships,  joint 
ventures,  and  corporations. 

The  proposed  regulations  require  the 
aggregation  of  gross  receipts  under  the 
common  control  rules  in  §  1.263A- 
3(b)(3),  other  than  the  rules  applicable 
to  single  employers  under  section 
414(m)  and  the  regulations  thereunder. 
In  addition,  the  regulations  require  the 
attribution  of  construction-related  gross 
receipts  of  persons  that  own,  or  are 
owned  by,  the  taxpayer,  but  that  are  not 
subject  to  §  1.263A-3(b)(3).  These  rules 


are  similar  to  those  that  applied  to  the 
$25,000,000  gross  receipts  test  under 
prior  law. 

15.  Accounting  for  Long-Tenn 
Contracts — In  General 

The  proposed  regulations  prescribe 
permissible  methods  of  accounting  for 
long-term  contracts  subject  to  section 
460(a).  A  taxpayer  must  use  the  PCM 
and  may  elect  to  use  the  10-percent 
method.  In  addition,  the  regulations 
prescribe  permissible  methods  of 
accounting  for  exempt  construction 
contracts  (exempt  contract  methods). 
Permissible  exempt  contract  methods  of 
accounting  include  the  PCM,  the  EPCM, 
the  CCM,  or  any  other  permissible 
method. 

Section  460(e)(5)  allows  a  taxpayer  to 
determine  the  income  fi^m  a  residential 
construction  contract  using  the 
percentage-of-completion/capitalized- 
cost  method  (PCCM).  A  taxpayer  also 
may  determine  the  income  from  a 
qualified  ship  contract  using  the  PCCM. 
Under  this  method,  a  taxpayer  must 
determine  the  income  from  the  long- 
term  contract  using  the  PCM  for  the 
applicable  percentage  and  using  its 
exempt  contract  method  for  the 
remaining  percentage  of  the  contract. 

The  proposed  regulations  reserve  on 
the  accoiuiting  for  mid-contract  change 
in  taxpayers.  The  IRS  and  Treasury 
Department  request  comments  regarding 
the  treatment  of  transfers  of  long-term 
contracts  prior  to  completion. 

16.  Percentage-of-Completion  Method 

The  proposed  regulations  provide  that 
under  the  PCM,  a  taxpayer  generally 
includes  a  portion  of  the  total  contract 
price  in  income  for  each  taxable  year 
that  the  taxpayer  incurs  contract  costs 
allocable  to  the  long-term  contract.  To 
determine  the  income  from  a  long-term 
contract,  the  taxpayer  first  computes  the 
completion  factor  for  the  contract, 
which  is  the  percentage  of  the  estimated 
total  allocable  contract  costs  that  the 
taxpayer  has  incurred  (based  on  the  all 
events  test  of  section  461,  including 
economic  performance,  regardless  of  the 
taxpayer's  method  of  accounting) 
through  the  end  of  the  taxable  year. 
Second,  the  taxpayer  computes  the 
amount  of  cumulative  gross  receipts 
from  the  contract  by  multiplying  the 
completion  factor  by  the  total  contract 
price,  which  is  the  amount  that  the 
taxpayer  reasonably  expects  to  receive 
under  the  contract.  Third,  the  taxpayer 
computes  the  amount  of  current-year 
gross  receipts,  which  is  the  difference 
between  the  cumulative  gross  receipts 
for  the  current  taxable  year  and  the 
cumulative  gross  receipts  for  the 
immediately  preceding  taxable  year. 
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The  p  oposed  regulations  provide  that 
allocabl !  contract  costs  under  the  PCM 
are  detei  mined  using  either  of  the 
followdr  g  prescribed  cost  allocation 
methods  — a  method  based  on  the 
extended  period  contract  allocation 
rules  in  §  1.451-3(d)(6)  or  the  simplified 
cost-to-c  ost  method. 

17.  10-P  ircent  Method 

Sectio  n  460  generally  permits  a 
taxpayei  to  elect  to  delay  the 
applicat  on  of  the  PCM  to  each  long- 
coqtract  until  the  taxable  year  the 

has  incurred  at  least  10  percent 
estimated  total  allocable  contract 
elected,  the  10-percent 
ipplies  to  all  of  the  taxpayer's 
contracts  entered  into  during 
the  election  year.  Under 
i  60(b)(5),  however,  a  taxpayer 
elect  the  10-percent  method  if 
taxpi  lyer  determines  allocable  direct 
indi  rect  costs  using  the  simplified 
cast  method. 
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Allocation  Rules 

460(c)  provides  cost 
rules  for  long-term  contracts 
the  PCM.  Section  460(c)(1) 
generally  that  all  costs  which 
)enefit,  or  are  incurred  by 
reason  o  ,  the  long-term  contract 
activities  of  the  taxpayer  must  be 
allocatec  to  the  long-term  contract  in 
the  samq  manner  as  costs  are  allocated 


to  extended-period  long-term  contracts 
under  section  451  and  the  regulations 
thereunder  (§  1.451-3(d)(6)  through  (9)). 
Section  460(c)(2),  however,  also  requires 
a  taxpayer  to  allocate  costs  identified 
under  a  cost-plus  long-term  contract  or 
a  federal  long-term  contract  even  if 
these  costs  would  not  be  allocable  under 
the  cost  allocation  rules  for  extended- 
period  long-term  contracts.  In  addition, 
section  460(c)(3)  requires  a  taxpayer  to 
allocate  interest  expense  to  a  long-term 
contract  (whether  or  not  the  contract  is 
subject  to  the  PCM)  as  if  the  rules  of 
section  263A(f)  (concerning  the 
allocation  of  interest  costs  to  property 
produced  by  the  taxpayer)  apply. 
Finally,  sections  460(c)(4)  and  (5) 
describe  costs  that  generally  are  not 
allocable  to  long-term  contracts. 

Because  many  taxpayers  subject  to  the 
cost  allocation  rules  of  section  460  also 
are  subject  to  the  cost  allocation  rules  of 
section  263A  for  non-long-term 
contracts,  and  because  the  cost 
allocation  rules  of  section  263  A 
generally  follow  the  cost  allocation  rules 
applicable  to  extended-period  long-term 
contracts,  the  proposed  regulations 
provide  that  a  taxpayer  generally  must 
allocate  costs  to  a  contract  subject  to 
section  460(a)  in  the  same  manner  as 
direct  and  indirect  costs  are  capitalized 
to  property  produced  by  a  taxpayer 
under  section  263A.  The  regulations 
provide  exceptions,  however,  that 
reflect  the  differences  in  the  cost 
allocation  rules  of  sections  263A  and 
460. 

19.  Simplified  Cost-To-Cost  Method 

The  proposed  regulations  permit  a 
taxpayer  to  elect  to  allocate  contract 
costs  using  the  simplified  cost-to-cost 
method. 

Under  the  simplified  cost-to-cost 
method,  a  taxpayer  must  determine  a 
contract's  completion  factor  based  upon 
only  direct  material  costs;  direct  labor 
costs;  and  depreciation,  amortization, 
and  cost  recovery  allowances  on 
equipment  and  facilities  directly  used  to 
manufacture  or  construct  property 
under  the  contract.  A  taxpayer  may 
allocate  costs  using  the  simplified  cost- 
to-cost  method  only  if  the  taxpayer 
determines  the  taxable  income  from  all 
long-term  contracts  using  the  PCM. 

20.  Cost  Allocation  Rules  for  Exempt 
Construction  Contracts 

The  proposed  regulations,  which 
supersede  §  1.451-3(d)  (concerning  the 
CCM),  provide  cost  allocation  rules  for 
exempt  construction  contracts 
accounted  for  using  the  CCM.  These 
rules  provide  that  a  taxpayer  may 
allocate  direct  and  indirect  contract 
costs  in  the  same  way  as  currently 


required  under  §  1.451-3(d){5)  for  long- 
term  contracts  that  are  not  extended- 
period  long-term  contracts.  The 
regulations  also  permit  a  taxpayer  to 
allocate  indirect  costs  as  provided  in 
section  263A.  A  homebuilder,  however, 
is  required  to  capitalize  the  costs  of  its 
home  construction  contracts  under 
section  263A  and  the  regulations 
thereunder,  unless  the  contract  will  be 
completed  within  2  years  of  the  contract 
commencement  date  and  the  taxpayer 
satisfies  the  $10,000,000  gross  receipts 
test  previously  discussed. 

21.  Alternative  Minimum  Taxable 
Income 

Section  56  generally  requires  a 
taxpayer  (not  exempt  under  section 
55(e))  to  determine  the  amount  of 
alternative  minimum  taxable  income 
(AMTI)  from  a  long-term  contract  using 
the  PCM.  Though  section  56(a)(3) 
excludes  all  home  construction 
contracts  from  this  requirement,  the 
Internal  Revenue  Code  does  not  exclude 
the  exempt  construction  contracts  of  a 
small  contractor,  residential 
construction  contracts,  or  qualified  ship 
contracts.  Section  56(a)(3)  requires  a 
small  contractor  to  use  the  simplified 
cost-to-cost  method  to  determine  the 
completion  factor  of  an  exempt 
construction  contract  when  computing 
AMTI. 

Because  the  Code  sometimes  requires 
a  taxpayer  to  compute  AMTI  and 
taxable  income  using  different  rules,  a 
taxpayer  generally  must  determine  a 
contract's  completion  factor  using  the 
AMTI-modified,  cost-to-cost  PCM.  The 
proposed  regulations  adopt  the 
provisions  of  section  IX  of  Notice  87-61, 
which  permit  a  taxpayer  to  elect  to 
determine  a  contract's  completion  factor 
for  AMTI  purposes  using  the  accounting 
and  cost  allocation  methods  used  to 
compute  regular  taxable  income.  A 
taxpayer  is  required,  however,  to 
comply  with  section  55  when 
computing  AMTI. 

22.  Changes  in  Method  of  Accounting 

For  the  first  taxable  year  that  includes 
the  date  these  regulations  are  published 
as  final  regulations  in  the  Federal 
Register,  the  proposed  regulations 
generally  grant  a  taxpayer  consent  to 
change  its  method  of  accounting  to 
comply  with  the  provisions  of  these 
regulations  for  contracts  entered  into  on 
or  after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register.  Because  this  change  is 
made  on  a  cutoff  basis,  a  section  481(a) 
adjustinent  is  not  required. 
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23.  Request  for  Comments 

The  IRS  and  Treasiuy  Department 
invite  comments  regarding  the 
application  and  effectiveness  of  the  de 
minimis  construction  rule.  The  IRS  and 
Treasury  Department  also  welcome 
comments  concerning  the  application  of 
the  unique-item  rule,  including  the 
usefulness  and  terms  of  the  safe  harbors 
and  approaches  for  determining  when 
an  item  will  cease  being  unique. 
Comments  are  requested  concerning  the 
12-month  production  period  rule, 
especially  with  respect  to  the 
application  of  §  1.263A-12  and 
consideration  of  related  party  activities. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
effective  for  contracts  entered  into  on  or 
after  the  date  they  are  published  in  the 
Federal  Register  as  final  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

It  also  has  been  determined  that 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  these  regulations.  Pursuant 
to  section  7805(f)  of  the  Internal 
Revenue  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business.  It  is 
hereby  certified  that  the  collection  of 
information  in  this  notice  of  proposed 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
regulations  require  a  taxpayer  to  attach 
a  statement  to  its  original  Federal 
income  tax  return  if  the  taxpayer  severs 
or  aggregates  a  long-term  contract.  The 
statement  is  needed  so  the 
Commissioner  can  determine  whether 
the  taxpayer  properly  severed  or 
aggregated  the  contract.  It  is  uncommon 
for  a  taxpayer  that  has  a  long-term 
contract  to  sever  or  aggregate  that 
contract.  In  addition,  if  a  contract  is 
severed  or  aggregated  and  a  statement  is 
required,  it  is  estimated  that  it  will,  on 
average,  only  take  one  hour  to  complete. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  specifically  request 
comments  on  the  clarity  of  the  proposed 
rule  and  how  it  may  be  made  easier  to 


imderstand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  September  14,  1999,  at  10  a.m.  in  the 
IRS  Auditorium,  7th  Floor,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenue,  NW.  In  addition, 
all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies  by 
August  3,  1999.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  conunents.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information:  The  principal 
author  of  these  proposed  regulations  is 
Leo  F.  Nolan  II,  Office  of  Assistant  Chief 
Coimsel  (Income  Tax  and  Accoimting). 
However,  bther  personnel  ft-om  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  1.460—4  and  adding  the 
following  entries  in  numerical  order  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§  1.460-1  also  issued  under  26  U.S.C. 
460(h). 

§  1.460-2  also  issued  under  26  U.S.C. 
460(h). 

§  1.460-3  also  issued  under  26  U.S.C. 
460(h). 


§  1.460-4  also  issued  under  26  U.S.C. 
460(h)  and  1502. 

§  1.460-5  also  issued  under  26  U.S.C. 
460(h).  *   •   * 

§1.446-1     [Amended] 

Par.  2.  Section  1.446—1  is  amended  as 
follows: 

1.  In  the  second  sentence  of  paragraph 
(c)(l)(iii),  the  language  "451"  is 
removed  and  "460"  is  added  in  its 
place. 

2.  In  the  fourth  sentence  of  paragraph 
(e)(2)(ii)(a),  the  language  "§  1.451-3"  is 
removed  and  "%  1.460-4"  is  added  in  its 
place. 

§1.451-3    [Removed] 
Par.  3.  Section  1.451-3  is  removed. 

§1.451-5    [Amended] 

Par.  4.  Section  1.451-5  is  amended,  in 
the  first  sentence  of  paragraph  (b)(3),  by 
removing  the  language  "§  1.451-3"  and 
adding  "§  1.460-4"  in  its  place. 

Par.  5.  Section  1.460-0  is  amended 
by: 

1.  Revising  the  introductory  text. 

2.  Revising  the  entries  for  §§  1.460-1 
through  1.460-3,  1.460-4(a)-(i),  and 
1.460-5. 

3.  Revising  the  entry  for  §  1.460- 
6(c)(4)(iv). 

4.  Removing  the  entries  for  §§  1.460- 
7  and  1.460-8. 

The  revisions  read  as  follows: 

§  1 .460-0    Outline  of  regulations  under 
section  460. 

This  section  lists  the  paragraphs 
contained  in  §  1.460-1  through  §  1.460- 
6. 

§  J. 460-1     Long-term  contmcts. 

(a)  Overview. 

(1)  In  general. 

(2)  Exceptions  to  required  use  of  PCM. 
(i)  Exempt  construction  contract. 

(ii)  Qualified  ship  or  residential 
construction  contract. 

(b)  Definitions. 

(1)  Long-term  contract. 

(2)  Contract  for  the  manufacture,  building, 
installation,  or  constructioii  of  property. 

(i)  In  general. 

(ii)  De  minimis  construction  activities. 

(3)  Allocable  contract  costs. 

(4)  Related  party. 

(5)  Contracting  year. 

(6)  Completion  year. 

(7)  Contract  commencement  date. 

(8)  Incurred. 

(c)  Entering  into  and  completing  long-term 
contracts. 

(1)  In  general. 

(2)  Date  contract  entered  into, 
(i)  In  general. 

(ii)  Options  and  change  orders. 

(3)  Date  contract  completed, 
(i)  In  general. 

(ii)  Secondary  items. 

(iii)  Subcontracts. 

(iv)  Final  completion  and  acceptance. 
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(A)  Definition. 

(B)  Contingent  compensation. 

(C)  Non-long-term  contract  activities, 
(ii)  Estimating  total  contract  price. 

(5)  Completion  factor. 

(i)  Allocable  contract  costs. 

(ii)  Cumulative  allocable  contract  costs 
incurred. 

(iii)  Estimating  total  allocable  contract 
costs. 

(iv)  Pre-contractlng-year  costs. 

(v)  Post-completion-year  costs. 

(6)  10-percent  method, 
(i)  In  general. 

(ii)  Election. 

(c)  Exempt  contract  methods. 

(1)  In  general. 

(2)  Exempt-contract  percentage-of- 
completion  method. 

(i)  In  general. 

(ii)  Determination  of  work  performed. 

(d)  Completed-contract  method. 

(1)  In  general. 

(2)  Post-completion-year  income  and  costs. 

(3)  Gross  contract  price. 

(4)  Contracts  with  disputed  claims, 
(i)  In  general. 

(ii)  Taxpayer  assured  of  profit  or  loss, 
(iii)  Taxpayer  unable  to  determine  profit  or 
loss, 
(iv)  Dispute  resolved. 

(e)  Percentage-of-completion/capitalized- 
cost  method. 

(f)  Alternative  minimum  taxable  income. 

(1)  In  general. 

(2)  Election  to  use  regular  completion 
factors. 

(g)  Method  of  accounting, 
(h)  Examples. 

(i)  Mid-contract  change  in  taxpayer. 
(Reserved] 


§  1 .460-5    Cost  allocation  rules. 

(a)  Overview. 

(b)  Cost  allocation  method  for  contracts 
subject  to  PCM. 

(1)  In  general. 

(2)  Special  rules. 

(i)  Direct  material  costs. 

(ii)  Components  and  subassemblies. 

(iii)  Simplified  production  methods. 

(iv)  Costs  identified  under  cost-plus  long- 
term  contracts  and  federal  long-term 
contracts. 

(v)  Interest. 

(A)  In  general. 

(B)  Production  period. 

(C)  Application  of  section  263A(f). 

(vi)  Research  and  experimental  expenses, 
(vii)  Service  costs. 

(A)  Simplified  service  cost  method. 

(1)  In  general. 

(2)  Example. 

(B)  Jobsite  costs. 

(C)  Limitation  on  other  reasonable  cost 
allocation  methods. 

(c)  Simplified  cost-to-cost  method. 

(1)  In  general. 

(2)  Election. 

(d)  Cost  allocation  rules  for  exempt 
construction  contracts  reported  using  CCM. 

(1)  In  general. 

(2)  Indirect  costs. 

(i)  Indirect  costs  allocable  to  exempt 
construction  contracts. 


(ii)  Indirect  costs  not  allocable  to  exempt 
construction  contracts. 
(3)  Large  homebuilders. 

(e)  Cost  allocation  rules  for  contracts 
subject  to  the  PCCM. 

(f)  Special  rules  applicable  to  costs 
allocated  under  this  section. 

(1)  Nondeductible  costs. 

(2)  Costs  incurred  for  non-long-term 
contract  activities. 

(g)  Method  of  accounting. 

§  1 .460-6    Look-back  method. 
***** 

(c)*  *   * 
(4).    .    . 

(iv)  Additional  interest  due  on  look-back 
interest  only  after  tax  liability  due. 
***** 

Par.  6.  Sections  1.460-1  through 
1.460-3  are  revised  to  read  as  follows: 

§  1 .460-1    Long-term  contracts. 

(a)  Overview— {!)  In  general.  This 
section  provides  rules  for  determining 
whether  a  contract  for  the  manufacture, 
building,  installation,  or  construction  of 
property  is  a  long-term  contract  under 
section  460  and  what  activities  must  be 
accounted  for  as  a  single  long-term 
contract.  Specific  rules  for  long-term 
manufacturing  and  construction 
contracts  are  provided  in  §§  1.460-2  and 
3,  respectively.  A  taxpayer  generally 
must  determine  the  income  from  a  long- 
term  contract  using  the  percentage-of- 
completion  method  described  in 
§  1.460-4(b)  (PCM)  and  the  cost 
allocation  rules  described  in  §  1.460- 
5(b)  or  (c).  In  addition,  after  a  contract 
subject  to  the  PCM  is  completed,  a 
taxpayer  generally  must  apply  the  look- 
back method  described  in  §  1.460-6  to 
determine  the  amount  of  interest  owed 
on  any  hypothetical  underpayment  of 
tax,  or  earned  on  any  hypothetical 
overpayment  of  tax,  attributable  to 
accounting  for  the  long-term  contract 
vmder  the  PCM. 

(2)  Exceptions  to  required  use  of 
PCM — (i)  Exempt  construction  contract. 
The  requirement  to  use  the  PCM  does 
not  apply  to  any  exempt  construction 
contract  described  in  §  1.460-3(b).  Thus, 
a  taxpayer  may  determine  the  income 
from  an  exempt  construction  contract 
using  any  accounting  method  permitted 
by  §  1.460-4(c)  and,  for  contracts 
accounted  for  using  the  completed- 
contract  method  (CCM),  any  cost 
allocation  method  permitted  by  §  1.460- 
5(d). 

(ii)  Qualified  ship  or  residential 
construction  contract.  The  requirement 
to  use  the  PCM  applies  only  to  a  portion 
of  a  qualified  ship  contract  described  in 
§  1.460-2(d)  or  residential  construction 
contract  described  in  §  1.460-3(c).  A 
taxpayer  generally  may  determine  the 
income  from  a  qualified  ship  contract  or 
residential  construction  contract  using 
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the  percentage-of-completion/ 
capitalized-cost  method  (PCCM) 
described  in  §  1.460-4(e),  but  must  use 
a  cost  allocation  method  described  in 
§  1.460-5(b)  for  the  entire  contract. 

(b)  Definitions — (1)  Long-term 
contract.  A  long-term  contract  generally 
is  any  contract  for  the  manufacture, 
building,  installation,  or  construction  of 
property  if  the  contract  is  not  completed 
within  the  contracting  year,  as  defined 
in  paragraph  (b)(5)  of  this  section. 
However,  a  contract  for  the  manufactiu'e 
of  property  is  a  long-term  contract  only 
if  it  also  satisfies  either  the  unique  item 
or  12-month  requirements  described  in 
§  1.460-2.  A  contract  for  the 
manufacture  of  personal  property  is  a 
manufacturing  contract.  In  contrast,  a 
contract  for  the  building,  installation,  or 
construction  of  real  property  is  a 
construction  contract. 

(2)  Contract  for  the  manufacture, 
building,  installation,  or  construction  of 
property — (i)  In  general.  A  contract  is  a 
contract  for  the  manufacture,  building, 
installation,  or  construction  of  property 
if  the  manufacture,  building, 
installation,  or  construction  of  the 
subject  matter  of  the  contract  is 
necessary  for  the  taxpayer's  contractual 
obligations  to  be  fulfilled  and  if  the 
manufacture,  building,  installation,  or 
construction  has  not  been  completed 
when  the  parties  enter  into  the  contract. 
Whether  the  customer  has  title  to,  or 
control  over,  the  property  (or  bears  the 
risk  of  loss  from  the  property)  is  not 
relevant.  Fiulhermore,  how  the  parties 
characterize  their  agreement  (e.g.,  as  a 
contract  for  the  sale  of  property)  is  not 
relevant. 

(ii)  De  minimis  construction  activities. 
Notwithstanding  paragraph  (b)(2)(i)  of 
this  section,  a  contract  is  not  a 
construction  contract  for  purposes  of 
section  460  if  the  contract  includes  the 
provision  of  land  by  the  taxpayer  and 
the  estimated  total  allocable  contract 
costs,  as  defined  in  paragraph  (b)(3)  of 
this  section,  attributable  to  the 
taxpayer's  construction  activities  are 
less  than  10  percent  of  the  contract's 
total  contract  price,  as  defined  in 
§  1.460-4{b)(4){i).  For  this  purpose,  a 
contract's  estimated  total  allocable 
contract  costs  include  a  proportionate 
share  of  the  estimated  cost  of  any 
conunon  improvement  that  benefits  the 
subject  matter  of  the  contract  if  the 
taxpayer  is  contractually  obligated,  or 
required  by  law,  to  construct  the 
common  improvement. 

(3)  Allocable  contract  costs.  Allocable 
contract  costs  are  costs  that  are  allocable 
to  a  long-term  contract  xmder  §  1.460-5. 

(4)  Related  party.  A  related  party  is  a 
person  whose  relationship  to  a  taxpayer 
is  described  in  section  707(b)  or  267(b), 


determined  without  regard  to  section 
267(f)(1)(A)  and  determined  by 
substituting  "at  least  80  percent"  for 
"more  than  50  percent"  with  regard  to 
the  ownership  of  the  stock  of  a 
corporation  in  sections  267(b)(2),  (8), 
(10)(A),  and  (12). 

(5)  Contracting  year.  The  contracting 
year  is  the  taxable  year  in  which  a 
taxpayer  enters  into  a  contract  as 
described  in  paragraph  (c)(2)  of  this 
section. 

(6)  Completion  year.  The  completion 
year  is  the  taxable  year  in  which  a 
taxpayer  completes  a  contract  as 
described  in  paragraph  (c)(3)  of  this 
section. 

(7)  Contract  commencement  date.  The 
contract  commencement  date  is  the  date 
that  a  taxpayer  or  related  party  first 
incurs  any  allocable  contract  costs,  such 
as  design  and  engineering  costs,  other 
than  expenses  attributable  to  bidding 
and  negotiating  activities.  Generally,  the 
contract  commencement  date  is  relevant 
in  applying  §1.460-6(b)(3)  (concerning 
the  de  minimis  exception  to  the  look- 
back method  under  section 
460(b)(3)(B));  §  1.460-5(b)(2)(v)(B){l)(i) 
(concerning  the  production  period 
subject  to  interest  allocation);  §  1.460- 
2(d)  (concerning  qualified  ship 
contracts);  and  §  1.460-3(b)(l)(ii) 
(concerning  the  construction  period  for 
exempt  construction  contracts). 

(8)  Incurred.  Incurred  has  the 
meaning  given  in  §  1.461-1  (a)(2) 
(concerning  the  taxable  year  of 
deduction  under  the  accrual  method  of 
accounting),  regardless  of  a  taxpayer's 
overall  method  of  accounting.  See 

§  1.461-4(d)(2)(ii)  for  economic 
performance  rules  concerning  the  PCM. 

(c)  Entering  into  and  completing  long- 
term  contracts — (1)  In  general.  To 
determine  when  a  contract  is  entered 
into  under  paragraph  (c)(2)  of  this 
section,  and  when  a  contract  is 
completed  under  paragraph  (c)(3)  of  this 
section,  a  taxpayer  must  consider  all 
relevant  activities  performed  by  itself, 
by  related  parties,  and  by  the  customer, 
that  are  incident  to  or  necessary  for  the 
long-term  contract.  In  addition,  to 
determine  whether  a  contract  is 
completed  in  the  contracting  year,  the 
taxpayer  may  not  consider  when  it 
expects  to  complete  the  contract. 

(2)  Date  contract  entered  into — (i)  In 
general.  A  taxpayer  enters  into  a 
contract  on  the  date  that  the  contract 
binds  both  the  taxpayer  and  the 
customer  under  applicable  law,  even  if 
the  contract  is  subject  to  unsatisfied 
conditions  not  within  the  taxpayer's 
control  (such  as  obtaining  financing).  If 
a  taxpayer  delays  entering  into  a 
contract  for  a  principal  purpose  of 
avoiding  section  460,  however,  the 


taxpayer  will  be  treated  as  having 
entered  into  a  contract  not  later  ^an  the 
contract  commencement  date. 

(ii)  Options  and  change  orders.  A 
taxpayer  enters  into  a  new  contract  on 
the  date  that  the  customer  exercises  an 
option  or  similar  provision  in  a  contract 
if  that  option  or  similar  provision  must 
be  severed  from  the  contract  under 
paragraph  (e)  of  this  section.  Similarly, 
a  taxpayer  enters  into  a  new  contract  on 
the  date  that  it  accepts  a  change  order 
or  other  similar  agreement  if  the  change 
order  or  other  similar  agreement  must 
be  severed  ft-om  the  contract  under 
paragraph  (e)  of  this  section. 

(3)  Date  contract  completed — (i)  In 
general.  A  taxpayer's  contract  is 
completed  upon  the  earlier  of — 

(A)  Use  of  the  subject  matter  of  the 
contract  by  the  customer  (other  than  for 
testing)  and  at  least  95  percent  of  the 
total  allocable  contract  costs  attributable 
to  the  subject  matter  have  been  incurred 
by  the  taxpayer;  or 

(B)  Final  completion  and  acceptance 
of  the  subject  matter  of  the  contract. 

(ii)  Secondary  items.  The  date  a 
contract  accoimted  for  using  the  CCM  is 
completed  is  determined  without  regard 
to  whether  one  or  more  secondary  items 
have  been  used  or  finally  completed  and 
accepted.  If  any  secondary  items  are 
incomplete  at  the  end  of  the  taxable  year 
in  which  the  primary  subject  matter  of 
a  contract  is  completed,  the  taxpayer 
must  separate  the  portion  of  the  gross 
contract  price  and  the  allocable  contract 
costs  attributable  to  the  incomplete 
secondary  item(s)  from  the  completed 
contract  and  account  for  them  using  a 
permissible  method  of  accounting.  A 
permissible  method  of  accounting 
includes  a  long-term  contract  method  of 
accounting  only  if  a  separate  contract 
for  the  secondary  item(s)  would  be  a 
long-term  contract,  as  defined  in 
paraCTaph  (b)(1)  of  this  section. 

(iii)  Subcontracts.  In  the  case  of  a 
subcontract,  the  subject  matter  of  the 
subcontract  is  the  relevant  subject 
matter  under  paragraph  (c)(3)(i)  of  this 
section. 

(iv)  Final  completion  and 
acceptance — (A)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(c)(3)(iv),  to  determine  whether  final 
completion  and  acceptance  of  the 
subject  matter  of  a  contract  have 
occurred,  a  taxpayer  must  consider  all 
relevant  facts  and  circumstances. 
Nevertheless,  a  taxpayer  may  not  delay 
the  completion  of  a  contract  for  the 
principal  purpose  of  deferring  federal 
income  tax. 

(B)  Contingent  compensation.  Final 
completion  and  acceptance  is 
determined  without  regard  to  any 
contractual  term  that  provides  for 
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compensation  that  is 
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accounted  for  using  the  PCM, 
4l6(>-6(c)(l){ii)  and  (2)(vi). 
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plet  on  and  acceptance  is 
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has  an  obligation  to  assist 
assembly  or  installation  of 
matter  of  the  contract  where 
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taxpayer  tenders  the  subject 
the  contract  to  the  customer, 
contracts  accounted  for  using  the 
§1.460-4(d)(4).  For 
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accounted  for  using  the  PCM, 
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means  amounts  included  in 
contract  price  or  gross  contract 
whichever  is  applicable,  as 

under  §  1.460—4,  and  costs 
to  the  contract,  as  determined 
1,460-5.  Gross  receipts  and 
attr  butable  to  non-long-term 
i  ictivities  (as  defined  in 
(d)(2)  of  this  section) 
must  be  taken  into  account 
pel  missible  methods  of 
until  ig  other  than  a  long-term 

1  nethod.  See  section  446(c)  and 
c).  However,  if  the 

of  a  non-long-term  contract 
incident  to  or  necessary  for 
manijfacture,  building,  installation, 
of  the  subject  matter  of 
of  the  taxpayer's  long-term 
the  gross  receipts  and  costs 
e  to  that  activity  must  be 
to  the  long-term  contract(s) 
as  provided  in  §§1.460- 
md  1.460-5(f)(2),  respectively, 
if  a  single  long-term  contract 


requires  a  taxpayer  to  perform  a  non- 
long-terra  contract  activity  that  is  not 
incident  to  or  necessary  for  the 
manufacture,  building,  installation,  or 
construction  of  the  subject  matter  of  the 
long-term  contract,  the  gross  receipts 
and  costs  attributable  to  that  non-long- 
term  contract  activity  must  be  separated 
from  the  contract  and  accounted  for 
using  a  permissible  method  of 
accoimting  other  than  a  long-term 
contract  method.  But  see  paragraph  (g) 
of  this  section  for  related  party  rules. 
(2)  Non-long-term  contract  activity. 
Non-long-term  contract  activity  means 
the  performance  of  an  activity  other 
than  manufacturing,  building, 
installation,  or  construction,  such  as  the 
provision  of  architectural,  design, 
engineering,  and  construction 
management  services;  the  performance 
under  a  guarantee,  warranty,  and 
maintenance  agreement;  and  the 
development  of  software. 

(e)  Severing  and  aggregating 
contracts — (1)  In  general.  After 
application  of  the  allocation  rules  of 
paragraph  (d)  of  this  section,  the 
severing  and  aggregating  rules  of  this 
paragraph  (e)  may  be  applied  by  the 
Commissioner  or  the  taxpayer  as 
necessary  to  clearly  reflect  income  (such 
as,  to  prevent  the  unreasonable  deferral 
of  recognition  of  income  or  the 
premature  recognition  of  loss).  Under 
the  severing  and  aggregating  rules,  one 
agreement  may  be  treated  as  two  or 
more  contracts,  and  two  or  more 
agreements  may  be  treated  as  one 
contract.  Except  as  provided  in 
paragraph  (e)(3)(ii)  of  this  section,  a 
taxpayer  must  determine  whether  to 
sever  an  agreement  or  to  aggregate  two 
or  more  agreements  based  on  all  the 
facts  and  circiunstances  known  at  the 
end  of  the  contracting  year. 

(2)  Facts  and  circumstances.  Whether 
an  agreement  should  be  severed,  or  two 
or  more  agreements  should  be 
aggregated,  depends  on  the  following 
factors: 

(i)  Independent  pricing.  Independent 
pricing  of  items  in  an  agreement  is 
necessary  for  the  agreement  to  be 
severed  into  two  or  more  contracts.  In 
the  case  of  an  agreement  for  several 
similar  items,  if  the  priee  to  be  paid  for 
the  items  is  determined  under  different 
terms  or  formulas  (for  example,  if  some 
items  are  priced  under  a  cost-plus 
incentive  fee  arrangement  and  later 
items  are  to  be  priced  under  a  fixed- 
price  arrangement),  then  the  difference 
in  the  pricing  terms  or  formulas 
indicates  that  the  items  are 
independently  priced. 

(ii)  Interdependent  pricing. 
Interdependent  pricing  of  items  in 
separate  agreements  is  necessary  for  two 


or  more  agreements  to  be  aggregated 
into  one  contract.  A  single  price 
negotiation  for  similar  items  ordered 
under  one  or  more  agreements  indicates 
that  the  items  are  interdependently 
priced. 

(iii)  Separate  delivery  or  acceptance. 
An  agreement  may  not  be  severed  into 
two  or  more  contracts  unless  it  provides 
for  separate  delivery  or  separate 
acceptance  of  items  that  are  the  subject 
matter  of  the  agreement.  However,  the 
separate  delivery  or  separate  acceptance 
of  items  by  itself  does  not  necessarily 
require  an  agreement  to  be  severed. 

(iv)  Reasonable  businessperson.  Two 
or  more  agreements  to  perform 
manufacturing  or  construction  activities 
may  not  be  aggregated  into  one  contract 
unless  a  reasonable  businessperson 
would  not  have  entered  into  one  of  the 
agreements  for  the  terms  agreed  upon 
without  also  entering  into  the  other 
agreement{s).  Similarly,  an  agreement  to 
perform  manufacturing  or  construction 
activities  may  not  be  severed  into  two 
or  more  contracts  if  a  reasonable 
businessperson  would  not  have  entered 
into  separate  agreements  containing 
terms  allocable  to  each  severed  contract. 
For  example,  a  single  agreement  to 
manufacture  a  prototype  of  an  item, 
which  would  result  in  a  substantial  loss, 
and  ten  additional  units  of  the  item, 
which  would  result  in  a  substantial 
gain,  may  not  be  severed  into  one 
contract  for  the  prototype  and  another 
contract  for  the  ten  additional  units 
under  this  paragraph  {e)(2)(iv)  because  a 
reasonable  businessperson  would  not 
have  entered  into  a  separate  contract  to 
manufacture  the  prototype.  For 
pvuposes  of  this  paragraph  (e)(2)(iv),  a 
taxpayer's  expectation  that  the  parties 
would  enter  into  another  agreement, 
when  agreeing  to  the  terms  contained  in 
the  first  agreement,  is  irrelevant. 

(3)  Exceptions — (i)  No  severance  for 
PCM.  A  taxpayer  may  not  sever  under 
this  paragraph  (e)  a  long-term  contract 
that  would  be  accounted  for  using  the 
PCM. 

(ii)  Options  and  change  orders. 
Except  as  provided  in  paragraph  (e)(3)(i) 
of  this  section,  a  taxpayer  must  sever  an 
agreement  that  increases  the  number  of 
units  to  be  supplied  to  the  customer, 
such  as  through  the  exercise  of  an 
option  or  the  acceptance  of  a  change 
order,  if  the  agreement  provides  for 
separate  delivery  or  separate  acceptance 
of  the  additional  units. 

(4)  Statement  with  return.  If  a 
taxpayer  severs  an  agreement  or 
aggregates  two  or  more  agreements 
under  this  paragraph  (e)  during  the 
taxable  year,  the  taxpayer  must  attach  a 
statement  to  its  original  Federal  income 
tax  retxim  for  that  year.  This  statement 
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must  contain  the  following 
information — 

(i)  The  legend  NOTIFICATION  OF 
SEVERANCE  OR  AGGREGATION 
UNDER  SEC.  1.460-l(e); 

(ii)  The  taxpayer's  name; 

(iii)  The  taxpayer's  employer 
identification  number  or  social  security 
number; 

(iv)  The  identity  of  each  agreement 
being  severed  or  aggregated; 

(v)  The  method  ol  accounting  used  for 
each  contract;  and 

(vi)  A  description  of  the  reason(s)  for 
severance  or  aggregation. 

(f)  Classifying  contracts — (1)  In 
general.  A  taxpayer  must  determine  the 
classification  of  a  contract  (e.g.,  as  a 
long-term  manufacturing  contract,  long- 
term  construction  contract,  non-long- 
term  contract)  based  on  all  the  facts  and 
circumstances  knovvm  no  later  than  the 
end  of  the  contracting  year. 

(2)  Hybrid  contracts.  A  long-term 
contract  that  requires  a  taxpayer  to 
perform  both  manufacturing  and 
construction  activities  (hybrid  contract) 
generally  must  be  classified  as  two 
contracts,  a  manufacturing  contract  and 
a  construction  contract.  However,  a 
hybrid  contract  may  be  classified  as  a 
manufacturing  (or  construction)  contract 
if  at  least  95  percent  of  the  estimated 
total  allocable  contract  costs  are 
reasonably  allocable  to  the 
manufacturing  (or  construction) 
activities. 

(3)  Method  of  accounting.  A 
taxpayer's  method  of  classifying 
contracts  is  a  method  of  accounting 
under  section  446  and,  thus,  may  not  be 
changed  without  the  Commissioner's 
consent.  If  a  taxpayer's  method  of 
classifying  contracts  is  unreasonable, 
that  classification  method  is  an 
impermissible  accounting  method. 

(4)  Use  of  estimates — (i)  Estimating 
length  of  contract.  A  taxpayer  must  use 
a  reasonable  estimate  of  the  time 
required  to  complete  a  contract  when 
necessary  to  classify  the  contract  (e.g.,  to 
determine  whether  the  five-year 
completion  rule  for  qualified  ship 
contracts  under  §  1. 460-2  (d),  or  the  two- 
year  completion  rule  for  exempt 
construction  contracts  under  §  1.460- 
3(b),  is  satisfied;  but,  not  to  determine 
whether  a  contract  is  completed  within 
the  contracting  year  imder  paragraph 
(b)(1)  of  this  section).  To  be  considered 
reasonable,  an  estimate  of  the  time 
required  to  complete  the  contract  must 
include  anticipated  time  for  delay, 
rework,  change  orders,  technology  or 
design  problems,  or  other  problems  that 
reasonably  can  be  anticipated 
considering  the  nature  of  the  contract 
and  prior  experience.  A  contract  term 
that  specifies  an  expected  completion  or 


delivery  date  may  be  considered 
evidence  that  the  taxpayer  reasonably 
expects  to  complete  or  deliver  the 
subject  matter  of  the  contract  on  or 
about  the  date  specified,  especially  if 
the  contract  provides  bona  fide 
penalties  for  failing  to  meet  the 
specified  date.  If  a  taxpayer  classifies  a 
contract  based  on  a  reasonable  estimate 
of  completion  time,  the  contract  will  not 
be  reclassified  based  on  the  actual  (or 
another  reasonable  estimate  of) 
completion  time.  A  taxpayer's  estimate 
of  completion  time  will  not  be 
considered  uiu-easonable  if  a  contract  is 
not  completed  within  the  estimated 
time  primarily  because  of  unforeseeable 
factors  not  within  the  taxpayer's  control, 
such  as  third-party  litigation,  extreme 
weather  conditions,  strikes,  or  delays  in 
securing  permits  or  licenses. 

(ii)  Estimating  allocable  contract 
costs.  A  taxpayer  must  use  a  reasonable 
estimate  of  total  allocable  contract  costs 
when  necessary  to  classify  the  contract 
(e.g.,  to  determine  whether  a  contract  is 
a  home  construction  contract  under 
§1.460-{3)(b)(2)).  If  a  taxpayer  classifies 
a  contract  based  on  a  reasonable 
estimate  of  total  allocable  contract  costs, 
the  contract  will  not  be  reclassified 
based  on  the  actual  (or  another 
reasonable  estimate  of)  total  allocable 
contract  costs. 

(g)  Special  rules  for  activities 
benefitting  long-term  contracts  of  a 
related  party — (1)  Related  party  use  of 
PCM — (i)  In  general.  Except  as  provided 
in  paragraph  (g)(l)(ii)  of  this  section,  if 
a  related  party  and  its  customer  enter 
into  a  long-term  contract  subject  to  the 
PCM,  and  a  taxpayer  performs  any 
activity  that  is  incident  to  or  necessary 
for  the  related  party's  long-term 
contract,  the  taxpayer  must  account  for 
the  gross  receipts  and  costs  attributable 
to  such  activity  using  the  PCM,  even  if 
this  activity  is  not  otherwise  subject  to 
section  460(a).  This  type  of  activity  may 
include,  for  example,  the  performance 
of  engineering  and  design  services,  and 
the  production  of  components  and 
subassemblies  that  are  reasonably 
expected  to  be  used  in  the  production 
of  the  subject  matter  of  the  related 
party's  contract. 

(ii)  Inventory  exception.  A  taxpayer  is 
not  required  to  use  the  PCM  under  this 
paragraph  (g)  to  account  for  components 
and  subassemblies  if  the  taxpayer 
regularly  carries  these  items  in  its 
finished  goods  inventories  and  80 
percent  or  more  of  the  gross  receipts 
from  the  sale  of  these  items  typically 
comes  fi-om  um-elated  parties. 

(2)  Total  contract  price.  If  a  taxpayer 
is  required  to  use  the  PCM  under 
paragraph  (g)(l)(i)  of  this  section,  the 
total  contract  price  (as  defined  in 


§  1.460-4(b)(4)(i))  is  the  fair  market 
value  of  the  taxpayer's  activity  that  is 
incident  to  or  necessary  for  the 
performance  of  the  related  party's  long- 
term  contract.  The  related  party  also 
must  use  the  fair  market  value  of  the 
taxpayer's  activity  as  the  cost  it  incurs 
for  the  activity.  The  fair  market  value  of 
the  taxpayer's  activity  may  or  may  not 
be  the  same  as  the  amount  the  related 
party  pays  the  taxpayer  for  that  activity. 

(3)  Completion  factor.  To  compute  a 
contract's  completion  factor  (as 
described  in  §  1.460-^(b)(5)),  the  related 
party  must  take  into  account  the  fair 
market  value  of  the  taxpayer's  activity 
that  is  incident  to  or  necessary  for  the 
performance  of  the  related  party's  long- 
term  contract  when  the  related  party 
incurs  the  liability  to  the  taxpayer  for 
the  activity,  rather  than  when  the 
taxpayer  incurs  the  costs  to  perform  the 
activity. 

(h)  Effective  date — (1)  In  general. 
Except  as  otherwise  provided,  this 
section  and  §§  1.460-2  through  1.460-5 
are  applicable  for  contracts  entered  into 
on  or  after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register. 

(2)  Change  in  method  of  accounting. 
Any  change  in  a  taxpayer's  method  of 
accounting  necessary  to  comply  with 
this  section  and  §§1.460-2  through 
1 .460-5  is  a  change  in  method  of 
accounting  to  which  the  provisions  of 
section  446  and  the  regulations 
thereunder  apply.  For  the  first  taxable 
year  that  includes  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register,  a 
taxpayer  is  granted  the  consent  of  the 
Commissioner  to  change  its  method  of 
accounting  to  comply  with  the 
provisions  of  this  section  and  §§1.460- 
2  through  1.460-5  for  long-term 
contracts  entered  into  on  or  after  the 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 
A  taxpayer  that  wants  to  change  its 
method  of  accounting  under  this 
paragraph  (h)(2)  must  follow  the 
automatic  consent  procedures  in  Rev. 
Proc.  98-60  (1998-51  I.R.B.  16)  (see 
§  601.601(d)(2)  of  this  chapter,  except 
that  the  scope  limitations  in  section  4.02 
of  Rev.  Proc.  98-60  do  not  apply. 
Because  a  change  under  this  paragraph 
(h)(2)  is  made  on  a  cutoff  basis,  a  section 
481(a)  adjustment  is  not  required. 
Moreover,  the  taxpayer  does  not  receive 
audit  protection  under  section  7  of  Rev. 
Proc.  98-60  in  connection  with  a  change 
under  this  paragraph  (h)(2).  A  taxpayer 
that  wants  to  change  its  exempt-contract 
method  of  accounting  is  not  granted  the 
consent  of  the  Commissioner  under  this 
paragraph  (h)(2)  and  must  file  a  Form 
3115,  Application  for  Change  in 
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Accoun|ing  Method,  to  obtain  consent. 
Proc.  97-27  (1997-1  C.B.  680) 

601(d)(2)  of  this  chapter), 
erved] 
Ex(  \mples.  The  following  examples 
the  rules  of  this  section: 
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'e  1.  Contract  for  manufacture  of 
B  notifies  C,  an  aircraft 

,  that  it  wants  to  purchase  an 
a  particular  type.  At  the  time  C 
le  order,  C  has  on  hand  several 
:ompleted  aircraft  of  this  type; 
C  does  not  have  any  completed 
this  type  on  hand.  C  and  B  agree 
1  purchase  one  of  these  aircraft  after 
completed.  C  retains  title  to  and 
with  respect  to  the  aircraft  until 
place.  The  agreement  between 
a  contract  for  the  manufactiue  of 
inder  paragraph  (b)(2)(i)  of  this 
if  labeled  as  a  contract  for  the 
,  because  the  manufacture  of 
is  necessary  for  C's  obligations 
agreement  to  be  fulfilled  and  the 

was  not  complete  when  B  and 
into  the  agreement. 
2.  De  minimis  construction 
a  master  developer  that  uses  a 
laxable  year,  owns  5,000  acres  of 
land  worth  $50,000,000.  To 
ft'om  the  local  county 
to  improve  this  land,  a  service 
be  constructed  on  this  land  to 
5.000  acres.  In  2001,  C  enters  into 
to  sell  a  1 ,000-acre  parcel  of 

"  land  to  B,  a  residential 
for  its  fair  market  value. 

In  this  contract,  C  agrees  to 
service  road  running  through  the 
is  selling  to  B  and  through  the 
acres  of  undeveloped  land 
sold  to  several  other  residential 
for  its  fair  market  value, 
C  reasonably  estimates  that  it 
a  liability  of  $50,000  to  construct 
road,  which  will  be  owned  and 
by  the  county.  C  must  reasonably 
cost  of  the  service  road  among 
■  parcels.  The  portion  of  the 
otal  allocable  contract  costs  that  C 
the  1,000  acre  parcel  being  sold 
upon  its  fair  market  value)  is 
000  X  ($10,000,000/ 
Construction  of  the  service 
shed  in  2002.  Because  the 
otal  allocable  contract  costs 
to  C's  construction  activities, 
less  than  10  percent  of  the 
otal  contract  price,  $10,000,000, 

with  B  is  not  a  construction 
iider  paragraph  (b)(2)(ii)  of  this 
C's  contract  with  B  is  not  a 
:ontract  under  paragraph  (b)(2)(i) 
on,  notwithstanding  that 

of  the  service  road  is  not 
in  2001. 

3.  Completion — customer  use.  In 
:alendar  year  taxpayer,  enters  into 
construct  a  building  for  B.  In 
2003,  the  building  is  completed 
necessary  for  its  intended 
occupies  the  building.  In  early 
)f  2003,  B  notifies  C  of  some  minor 
that  need  to  be  corrected,  and  C 
them  in  January  2004.  C 
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reasonably  estimates  that  the  cost  of 
correcting  these  deficiencies  will  be  less  than 
five  percent  of  the  total  allocable  contract 
costs.  C's  contract  is  complete  under 
paragraph  {c)(3)(i)(A)  of  this  section  in  2003 
because  in  that  year,  B  used  the  building  and 
C  had  incurred  at  least  95  percent  of  the  total 
allocable  contract  costs  attributable  to  the 
building.  C  must  use  a  permissible  method  of 
accounting  for  any  deficiency-related  costs 
incurred  after  2003. 

Example  4.  Completion — customer  use.  In 
1999,  C,  whose  taxable  year  ends  December 
31,  agrees  to  construct  a  shopping  center, 
which  includes  an  adjoining  parking  lot,  for 
B.  By  October  2000,  C  has  finished 
constructing  the  retail  portion  of  the 
shopping  center.  By  December  2000,  C  has 
graded  the  entire  parking  lot,  but  has  paved 
only  one-fourth  of  it  because  inclement 
weather  conditions  prevented  C  from  laying 
asphalt  on  the  remaining  three-fourths.  In 
December  2000,  B  opens  the  retail  portion  of 
the  shopping  center  and  the  paved  portion  of 
the  parking  lot  to  the  general  public.  C 
reasonably  estimates  that  the  cost  of  paving 
the  remaining  three-fourths  of  the  parking  lot 
when  whether  permits  will  exceed  5  percent 
of  C's  total  allocable  contract  costs.  Even 
though  B  is  using  the  subject  matter  of  the 
contract,  C's  contract  is  not  completed  in 
December  2000  under  paragraph  {c)(3)(i)(A) 
of  this  section  because  C  has  not  incurred  at 
least  95  percent  of  the  total  allocable  contract 
costs  attributable  to  the  subject  matter. 
Example  5.  Non-long-term  contract 
activity.  On  January  1, 1999,  C.  whose  taxable 
year  ends  December  31,  enters  into  a  single 
long-term  contract  to  design  and  manufacture 
a  satellite  and  to  develop  computer  software 
enabling  B  to  operate  the  satellite.  At  the  end 
of  1999,  C  has  not  finished  manufacturing  the 
satellite.  Designing  the  satellite  and 
developing  the  computer  software  are  non- 
long-term  contract  activities  that  are  incident 
to  and  necessary  for  the  taxpayer's 
manufacturing  of  the  subject  matter  of  a  long- 
term  contract  because  the  satellite  could  not 
be  manufactured  without  the  design  and 
would  not  operate  without  the  software. 
Thus,  under  paragraph  (d)(1)  of  this  section, 
C  must  allocate  these  non-long-term  contract 
activities  to  the  long-term  contract  and 
account  for  the  gross  receipts  and  costs 
attributable  to  designing  the  satellite  and 
developing  computer  software  using  the 
PCM. 

Example  6.  Non-long-term  contract 
activity.  C  agrees  to  manufacture  equipment 
for  B  under  a  long-term  contract.  In  a 
separate  contract,  C  agrees  to  design  the 
equipment  being  manufactured  for  B  under 
the  long-term  contract.  Under  paragraph 
(d)(1)  of  this  section,  C  must  allocate  the 
gross  receipts  and  costs  related  to  the  design 
to  the  long-term  contract  because  designing 
the  equipment  is  a  non-long-term  contract 
activity  that  is  incident  to  and  necessary  for 
the  manufacture  of  the  subject  matter  of  the 
long-term  contract. 

Example  7.  Severance.  On  January  1, 1999, 
C,  a  construction  contractor,  £md  B,  a  real 
estate  investor,  enter  into  an  agreement 
requiring  C  to  build  two  office  buildings  in 
different  areas  of  a  large  city.  The  agreement 
provides  that  the  two  office  buildings  will  be 


completed  by  C  and  accepted  by  B  in  1999 
and  2000,  respectively,  and  that  C  will  be 
paid  $1,000,000  and  $1,500,000  for  the  two 
office  buildings,  respectively.  The  agreement 
will  provide  C  with  a  reasonable  profit  from 
the  construction  of  each  building.  Unless  C 
is  required  to  use  the  PCM  to  account  for  the 
contract,  the  taxpayer  is  required  to  sever  this 
contract  under  paragraph  (e)(2)  of  this  section 
because  the  buildings  are  independently 
priced,  the  agreement  provides  for  separate 
delivery  and  acceptance  of  the  buildings, 
and,  as  each  building  will  generate  a 
reasonable  profit,  a  reasonable 
businessperson  would  have  entered  into 
separate  agreements  for  the  terms  agreed 
upon  for  each  building. 

Example  8.  Severance.  C,  a  large 
construction  contractor  with  a  calendar 
taxable  year,  accounts  for  its  construction 
contracts  using  the  PCM  and  has  elected  to 
use  the  10-percent  method  described  in 
§  1.460-4(b)(6).  In  September  1999,  C  enters 
into  an  agreement  to  construct  4  buildings  in 

4  different  cities.  The  buildings  are 
independently  priced  and  the  contract 
provides  a  reasonable  profit  for  each  of  the 
buildings.  In  addition,  the  agreement  requires 
C  to  deliver  one  building  per  year  in  2000, 
2001,  2002.  and  2003.  As  of  December  31, 
1999,  C  has  incurred  25  percent  of  the 
estimated  total  allocable  contract  costs 
attributable  to  one  of  the  buildings,  but  only 

5  percent  of  the  estimated  total  allocable 
contract  costs  attributable  to  all  4  buildings 
included  in  the  agreement.  Under  paragraph 
(e)(3)(i)  of  this  section,  C  may  not  sever  this 
contract  because  it  is  accounted  for  using  the 
PCM.  Using  the  10-percent  method,  C  does 
not  take  into  account  any  portion  of  the  total 
contract  price  or  any  incurred  allocable 
contract  costs  attributable  to  this  agreement 
in  1999.  Upon  examination  of  C's  1999  tax 
return,  the  Commissioner  determines  that  C 
entered  into  one  agreement  for  4  buildings 
rather  than  4  separate  agreements  each  for 
one  building  solely  to  take  advantage  of  the 
deferral  obtained  under  the  10-percent 
method.  Consequently,  in  order  to  clearly 
reflect  the  taxpayer's  income,  the 
Commissioner  may  require  C  to  sever  the 
agreement  into  4  separate  contracts  under 
paragraph  (e)(2)  of  this  section  because  the 
buildings  are  independently  priced,  the 
agreement  provides  for  separate  delivery  and 
acceptance  of  the  buildings,  and  a  reasonable 
businessperson  would  have  entered  into 
separate  agreements  for  these  buildings. 

Example  9.  Aggregation.  In  1999,  C,  a 
shipbuilder,  enters  into  two  agreements  with 
the  Department  of  the  Navy  as  the  result  of 
a  single  negotiation.  Each  agreement 
obligates  C  to  manufacture  a  submarine. 
Because  the  submarines  are  of  the  same  class, 
their  specifications  are  similar.  Because  C  has 
never  manufactured  submarines  of  this  class, 
however,  C  anticipates  that  it  will  incur 
substantially  higher  costs  to  manufacture  the 
first  submarine,  to  be  delivered  in  2005,  than 
to  manufacture  the  second  submarine,  to  be 
delivered  in  2008.  If  the  agreements  are 
treated  as  separate  contracts,  the  first  contract 
probably  will  produce  a  substantial  loss, 
while  the  second  contract  probably  will 
produce  substantial  profit.  Based  upon  these 
facts,  aggregation  is  required  under  paragraph 
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(e)(2)  of  this  section  because  the  submarines 
are  interdependently  priced  and  a  reasonable 
businessperson  would  not  have  entered  the 
first  agreement  without  also  entering  into  the 
secondr 

Example  10.  Aggregation.  In  1999,  C,  a 
manufacturer  of  aircraft  cind  related 
equipment,  agrees  to  manufacture  10  military 
aircraft  for  foreign  government  B  and  to 
deliver  the  aircraft  by  the  end  of  2001.  When 
entering  into  the  agreement,  C  anticipates 
that  it  might  receive  production  orders  from 
B  over  the  next  20  years  for  as  many  as  300 
more  of  these  aircraft.  The  negotiated 
contract  price  reflects  C's  and  B's 
consideration  of  the  expected  total  cost  of 
manufacturing  the  10  aircraft,  the  risks  emd 
opportunities  associated  with  the  agreement, 
and  the  additional  factors  the  parties 
considered  relevant.  The  negotiated  price 
provides  a  profit  on  the  sale  of  the  10  aircraft 
even  if  C  does  not  expect  to  receive  any 
additional  production  orders  from  B.  It  is 
unlikely,  however,  that  C  actually  would 
have  wanted  to  manufacture  the  10  aircraft 
but  for  the  expectation  that  it  would  receive 
additional  production  orders  from  B.  In  2001, 
B  accepts  delivery  of  the  10  aircraft.  At  that 
time,  B  orders  an  additional  20  aircraft  of  the 
same  type  for  delivery  in  2005.  When 
negotiating  the  price  for  the  additional  20 
aircraft,  C  and  B  consider  the  fact  that  the 
expected  unit  cost  for  this  production  run  of 
20  aircraft  will  be  lower  than  the  unit  cost 
of  the  10  aircraft  completed  and  accepted  in 
2001,  but  substantially  higher  than  the 
expected  unit  cost  of  future  production  runs. 
Based  upon  these  facts,  aggregation  is  not 
permitted  under  paragraph  (e)(2)  of  this 
section.  Because  the  parties  negotiated  the 
prices  of  both  agreements  considering  only 
the  expected  production  costs  and  risks  for 
each  agreement  standing  alone,  the  terms  and 
conditions  agreed  upon  for  the  first 
agreement  are  independent  of  the  terms  and 
conditions  agreed  upon  for  the  second 
agreement.  The  fact  that  the  agreement  to 
manufacture  10  aircraft  provides  a  profit  for 
C  indicates  that  a  reasonable  businessperson 
would  have  entered  into  that  agreement 
without  entering  into  the  agreement  to 
mai.ufacture  the  additional  20  aircraft. 

Example  11.  Classification  and 
completion.  In  1999,  C  agrees  to  manufacture 
and  install  an  industrial  machine  for  B.  The 
agreement  requires  C  to  deliver  the  machine 
in  August  2001  and  to  install  and  test  the 
machine  in  B's  factory.  At  least  95  percent  of 
the  estimated  total  allocable  contract  costs 
are  reasonably  allocable  to  C's  manufacturing 
activities.  In  addition,  the  agreement  requires 
B  to  accept  the  machine  when  the  tests  prove 
that  the  machine's  performance  will  satisfy 
the  environmental  standards  set  by  the 
Environmental  Protection  Agency  (EPA), 
even  if  B  has  not  obtained  the  required 
operating  permit.  Because  of  technical 
difficulties,  C  cannot  deliver  the  machine 
until  December  2001,  when  B  conditionally 
accepts  delivery.  C  classifies  the  agreement 
as  a  manufacturing  contract  under  paragraph 
(f)  of  this  section  because  95  percent  of  the 
total  allocable  contract  costs  are  attributable 
to  C's  manufacturing  activities.  C.  whose 
taxable  year  ends  December  31,  installs  the 
machine  in  December  2001  and  then  tests  it 


through  February  2002.  B  accepts  the 
machine  in  February  2002,  but  does  not 
obtain  the  operating  permit  from  the  EPA 
until  January  2003.  Under  paragraph 
(c)(3)(i)(B)  of  this  section,  C's  contract  is 
finally  completed  and  accepted  in  February 
2002,  even  though  B  does  not  obtain  the 
operating  permit  until  January  2003,  because 
C  completed  all  its  obligations  under  the 
contract  and  B  accepted  the  machine  in  2002. 

§  1 .460-2    Long-tenn  manufacturing 
contracts. 

(a)  In  general.  Section  460  generally 
requires  a  taxpayer  to  determine  the 
income  from  a  long-term  manufacturing 
contract  using  the  percentage-of- 
completion  method  described  in 

§  1.460-4(b)  (PCM).  A  contract  not 
completed  in  the  contracting  year  is  a 
long-term  manufacturing  contract  if  it 
involves  the  manufacture  of  personal 
property  that  is — 

(1)  A  unique  item  of  a  type  that  is  not 
normally  carried  in  the  finished  goods 
inventory  of  the  taxpayer;  or 

(2)  An  item  that  normally  requires 
more  than  12  calendar  months  to 
complete  (regardless  of  the  duration  of 
the  contract  or  the  time  to  complete  a 
deliverable  quantity  of  the  item). 

(b)  Unique — (1)  In  general.  Unique 
means  designed  for  the  needs  of  a 
specific  customer.  A  contract  may 
require  the  taxpayer  to  manufacture 
more  than  one  unit  of  a  imique  item.  To 
determine  whether  an  item  is  designed 
for  the  needs  of  a  specific  customer,  a 
taxpayer  must  consider  the  extent  to 
which  research,  development,  design, 
engineering,  retooling,  and  similar 
activities  are  required  to  produce  the 
item.  In  addition,  a  taxpayer  must 
consider  whether  the  same  item  could 
be  sold  to  other  customers  (with  or 
without  minor  modifications). 

(2)  Safe  harbors.  Notwithstanding 
paragraph  {b)(l)  of  this  section,  an  item 
is  not  unique  if  it  satisfies  one  or  more 
of  the  following  safe  harbors — 

(i)  Short  production  period.  An  item 
is  not  unique  if  it  normally  requires  90 
days  or  less  to  complete  the  item; 

(ii)  Customized  item.  An  item  is  not 
unique  if  the  total  allocable  contract 
costs  attributable  to  customizing  (such 
as  research,  development,  design, 
engineering,  retooling,  and  similar 
activities)  that  are  incident  to  or 
necessary  for  the  production  of  the  item 
does  not  exceed  5  percent  of  the 
estimated  total  allocable  contract  costs 
allocable  to  the  item;  or 

(iii)  Inventoried  item.  A  unique  item 
ceases  to  be  unique  no  later  than  when 
the  taxpayer  normally  carries  similar 
items  in  its  finished  goods  inventor}'. 

(c)  Normal  time  to  complete — (1)  In 
general.  The  amount  of  time  normally 
required  to  complete  an  item  is  the 


item's  reasonably  expected  production 
period,  as  described  in  §  1.263A-12, 
determined  at  the  end  of  the  contracting 
year.  Thus,  the  expected  production 
period  for  an  item  generally  would 
begin  when  a  taxpayer  incurs  at  least 
five  percent  of  the  costs  allocable  to  the 
item  and  end  when  the  item  is  ready  to 
be  held  for  sale  and  all  reasonably 
expected  production  activities  are 
complete.  In  the  case  of  components 
that  are  assembled  or  reassembled  into 
an  item  or  unit  at  the  customer's  facility 
by  the  taxpayer's  employees  or  agents, 
the  production  period  ends  when  the 
components  are  assembled  or 
reassembled  into  an  operable  item  or 
unit.  To  the  extent  that  several  distinct 
activities  related  to  the  production  of 
the  item  are  expected  to  occur 
simultaneously,  the  period  during 
which  these  distinct  activities  occur  is 
not  counted  more  than  once. 

(2)  Production  by  related  parties.  To 
determine  the  time  normally  required  to 
complete  an  item,  a  taxpayer  must 
consider  all  relevant  production 
activities  performed  by  itself  and  by 
related  parties,  as  defined  in  §  1.46Q- 
1(b)(4).  For  example,  if  a  taxpayer's  item 
requires  a  component  or  subassembly 
manufactured  by  a  related  party,  the 
taxpayer  must  consider  the  time  the 
related  party  takes  to  complete  the 
component  or  subassembly  and,  for 
purposes  of  determining  the  begimiing 
of  an  item's  production  period,  the  costs 
incurred  by  the  related  party  that  are 
allocable  to  the  component  or 
subassembly.  However,  if  both 
requirements  of  the  inventory  exception 
under  §  1. 460-1  (g)(l)(ii)  are  satisfied,  a 
taxpayer  does  not  consider  the  activities 
performed  or  the  costs  incurred  by  a 
related  party  when  determining  the 
normeil  time  to  complete  an  item. 

(d)  Qualified  ship  contracts.  A 
taxpayer  may  determine  the  income 
from  a  long-term  manufacturing  contract 
that  is  a  qualified  ship  contract  using 
either  the  PCM  or  the  percentage-of- 
completion/capitalized-cost  method 
(PCCM)  of  accounting  described  in 
§  1.460-4(e).  A  qualified  ship  contract  is 
any  contract  entered  into  after  February 
28,  1986,  to  manufacture  in  the  United 
States  not  more  than  5  seagoing  vessels 
if  the  vessels  will  not  be  manufactiu^d 
directly  or  indirectly  for  the  United 
States  Government  and  if  the  taxpayer 
reasonably  expects  to  complete  the 
contract  within  5  years  of  the  contract 
commencement  date.  Under  §  1.460- 
l(e)(3)(i),  a  contract  to  produce  more 
than  5  vessels  for  which  the  PCM  would 
be  required  cannot  be  severed  in  order 
to  be  classified  as  a  qualified  ship 
contract. 
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(e)  Ex  imples.  The  following  examples 
illustrat  3  the  rules  of  this  section: 
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'e  1.  Unique  item  and  classification. 

1999,  C  enters  into  a  contract 
design  and  manufacture  a  new  type 

equipment.  C  reasonably 
normal  production  period  for  this 
uipment  to  be  8  months.  Because 
ype  of  industrial  equipment 
substantial  amount  of  research, 
engineering  to  produce,  C 
s  that  the  equipment  is  a  unique 
ts  contract  with  B  is  a  long-term 
After  delivering  the  equipment  to  B 

2000.  C  contracts  with  B  to 
ive  additional  units  of  industrial 

using  the  same  basic  design  as  the 
of  industrial  equipment  but 
certain  specifications.  These 
units,  which  also  are  expected  to 
inths  to  produce,  will  be  delivered 
C  determines  that  the  research, 
ejigineering,  retooling  and  similar 
costs  necessary  to  produce  the 
ional  units  of  equipment  does  not 

of  the  estimated  total  allocable 
osts.  Consequently,  the  additional 
ipment  satisfy  the  safe  harbor  in 
(b](2)(ii)  of  this  section  and  are  not 
itfcms.  Although  C's  contract  with  B 
the  five  additional  units  is  not 
within  the  contracting  year,  the 
not  a  long-term  contract  since  the 
units  of  equipment  are  not  unique 
do  not  normally  require  more  than 
to  produce.  C  must  classify  its 
c*ntract  with  B  as  a  non-long  term 
notwithstanding  that  it  classified 
contract  with  B  for  a  similar 
long-term  contract,  because  the 
ion  of  whether  a  contract  is  a  long- 
is  made  on  a  contract  by 
lasis.  Such  a  change  in  classification 
in  method  of  accounting 
change  in  classification  results 
ige  in  underlying  facts. 
e  2.  12-month  rule — related  party. 

res  cranes  that  it  regularly 
finished  goods  inventory.  C 
one  of  the  crane's  components 
related  party  under  §  1.460-1  (b)(4). 

carry  this  crane  component  in 
j  oods  inventory;  therefore,  C  does 
the  inventory  exception  and  must 
he  activities  of  R  as  R  incurs  costs 
s  the  activities  rather  than  as  C 
1  ability  to  R.  The  normal  time 
bejtween  the  time  that  both  C  and  R. 
of  the  costs  allocable  to  the  crane 
time  that  R  completes  the  component 
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8  months  to  complete  production 
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from  R.  C's  crane  is  an  item  of  a 
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complete  under  paragraph  (c)  of 

because  the  production  period 
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illocable  to  the  crane  until  the  time 

ion  of  the  crane  is  complete  is 
1.3  months. 

e  3.  12-month  rule — duration  of 

The  facts  are  the  same  as  in 
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completed  crane  to  B  on  Febniary  1,  2000. 
C's  contract  with  B  is  a  long-term  contract 
under  paragraph  (a)(2)  of  this  section  because 
the  contract  is  not  completed  in  the 
contracting  year,  1999,  and  the  crane  is  an 
item  that  normally  requires  more  than  12 
calendar  months  to  complete  (regardless  of 
the  duration  of  the  contract). 

Example  4.  12-month  rule — normal  time  to 
complete.  The  facts  are  the  same  as  in 
Example  3,  except  that  C  (and  R)  actually 
complete  B's  crane  in  only  10  calendar 
months.  The  contract  is  a  long-term  contract 
because  the  normal  time  to  complete  a  crane, 
not  the  actual  time  to  complete  a  crane,  is  the 
relevant  criterion  for  determining  whether  an 
item  is  subject  to  paragraph  (a)(2)  of  this 
section. 

§  1 .460-3    Long-term  construction 
contracts. 

(a)  In  general.  Section  460  generally 
requires  a  taxpayer  to  determine  the 
income  from  a  long-term  construction 
contract  using  the  percentage-of- 
completion  method  described  in 

§  1.460-4(b)  (PCM).  A  contract  not 
completed  in  the  contracting  year  is  a 
long-term  construction  contract  if  it 
involves  the  building,  construction, 
reconstruction,  or  rehabilitation  of  real 
property;  the  installation  of  an  integral 
component  to  real  property;  or  the 
improvement  of  real  property 
(collectively  referred  to  as  construction). 
Real  property  means  land,  buildings, 
and  inherently  permanent  structures,  as 
defined  in  §  l'.263A-8(c)(3),  such  as 
roadways,  dams,  and  bridges.  Real 
property  does  not  include  vessels, 
offshore  drilling  platforms,  or  unsevered 
natural  products  of  land.  An  integral 
component  to  real  property  includes 
property  not  produced  at  the  site  of  the 
real  property  but  intended  to  be 
permanently  affixed  to  the  real  property, 
such  as  elevators  and  central  heating 
and  cooling  systems.  Thus,  for  example, 
a  contract  to  install  an  elevator  in  a 
building  is  a  construction  contract 
because  a  building  is  real  property,  but 
a  contract  to  install  an  elevator  in  a  ship 
is  not  a  construction  contract  because  a 
ship  is  not  real  property. 

(b)  Exempt  construction  contracts — 
(1)  /n  general.  The  general  requirement 
to  use  the  PCM  and  the  cost  allocation 
rules  described  in  §  1.460-5{b)  or  (c) 
does  not  apply  to  any  long-term 
construction  contract  described  in  this 
paragraph  (b)  (exempt  construction 
contract).  Exempt  construction  contract 
means  any — 

(i)  Home  construction  contract;  and 
(ii)  Other  construction  contract  that  a 
taxpayer  estimates  (when  entering  into 
the  contract)  will  be  completed  within 
2  years  of  the  contract  commencement 
date,  provided  the  taxpayer  satisfies  the 
$10,000,000  gross  receipts  test  described 
in  paragraph  (b)(3)  of  this  section. 


(2)  Home  construction  contract — (i)  In 
general.  A  long-term  construction 
contract  is  a  home  construction  contract 
if  a  taxpayer  (including  a  subcontractor 
working  for  a  general  contractor) 
reasonably  expects  to  attribute  80 
percent  or  more  of  the  estimated  total 
allocable  contract  costs  (including  the 
cost  of  land,  materials,  and  services), 
determined  as  of  the  close  of  the 
contracting  year,  to  the  construction 
of— 

(A)  Dwelling  imits,  as  defined  in 
section  168(e)(2)(A)(ii)(I),  contained  in 
buildings  containing  4  or  fewer 
dwelling  units  (including  buildings 
with  4  or  fewer  dwelling  vmits  that  also 
have  commercial  units);  and 

(B)  Improvements  to  real  property 
directly  related  to,  and  located  at  the 
site  of,  the  dwelling  units. 

(ii)  Townhouses  and  rowhouses.  Each 
townhouse  or  rowhouse  is  a  separate 
building. 

(iii)  Common  improvements.  A 
taxpayer  includes  in  the  cost  of  the 
dwelling  units  their  allocable  share  of 
the  cost  that  the  taxpayer  reasonably 
expects  to  incur  for  any  common 
improvements  (e.g.,  sewers,  roads, 
clubhouses)  that  benefit  the  dwelling 
units  and  that  the  taxpayer  is 
contractually  obligated,  or  required  by 
law,  to  construct  within  the  tract  or 
tracts  of  land  that  contain  the  dwelling 
imits. 

(iv)  Mixed  use  costs.  If  a  contract 
involves  the  construction  of  both 
commercial  units  and  dwelling  units 
within  the  same  building,  a  taxpayer 
must  allocate  the  costs  among  the 
commercial  units  and  dwelling  units 
using  a  reasonable  method  or 
combination  of  reasonable  methods, 
such  as  specific  identification,  square 
footage,  or  fair  market  value. 

(3)  $10,000,000  gross  receipts  test—(i) 
In  general.  The  $10,000,000  gross 
receipts  test  is  satisfied  if  a  taxpayer's 
(or  predecessor's)  average  annual  gross 
receipts  for  the  3  taxable  years 
preceding  the  contracting  year  do  not 
exceed  $10,000,000,  as  determined 
using  the  principles  of  the  gross  receipts 
test  for  small  resellers  under  §  1.263A- 
3(b),  except  as  otherwise  provided  in 
paragraphs  (b}{3)(ii)  and  (iii)  of  this 
section. 

(ii)  Single  employer.  To  apply  the 
gross  receipts  test,  a  taxpayer  is  not 
required  to  aggregate  the  gross  receipts 
of  persons  treated  as  a  single  employer 
solely  under  section  414(m)  and  any 
regulations  prescribed  under  section 
414. 

(iii)  Attribution  of  gross  receipts.  A 
taxpayer  must  aggregate  a  proportionate 
share  of  the  construction-related  gross 
receipts  of  any  person  that  has  a  five 
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percent  or  greater  interest  in  the 
taxpayer.  In  addition,  a  taxpayer  must 
aggregate  a  proportionate  share  of  the 
construction-related  gross  receipts  of 
any  person  in  which  the  taxpayer  has  a 
five  percent  or  greater  interest.  For  this 
purpose,  a  taxpayer  must  determine 
ownership  interests  as  of  the  first  day  of 
the  taxpayer's  contracting  year  and  must 
include  indirect  interests  in  any 
corporation,  partnership,  estate,  trust,  or 
sole  proprietorship  according  to 
principles  similar  to  the  constructive 
ownership  rules  under  sections  1563(e), 
(f){2),  and  {fl{3}(A).  However,  a  taxpayer 
is  not  required  to  aggregate  imder  this 
paragraph  (b)(3)(iii)  any  construction- 
related  gross  receipts  required  to  be 
aggregated  under  paragraph  (b)(3)(i)  of 
this  section. 

(c)  Residential  construction  contracts. 
A  taxpayer  may  determine  the  income 
fi-om  a  long-term  construction  contract 
that  is  a  residential  construction 
contract  using  either  the  PCM  or  the 
percentage-of-completion/capitalized- 
cost  method  (PCCM)  of  accounting 
described  in  §  1.460-4{e).  A  residential 
construction  contract  is  a  home 
construction  contract,  as  defined  in 
paragraph  {b}(2)  of  this  section,  except 
that  the  building  or  buildings  being 
constructed  contain  more  than  4 
dwelling  units. 

Far.  7.  Section  1 .460-4  is  amended  by 
adding  paragraphs  (a)  through  (i)  to  read 
as  follows: 

§  1 .460-4    Methods  of  accounting  for  long- 
term  contracts. 

(a)  Overview.  This  section  prescribes 
permissible  methods  of  accounting  for 
long-term  contracts.  Paragraph  (b)  of 
this  section  describes  the  percentage-of- 
completion  method  under  section 
460(b)  (PCM)  that  a  taxpayer  generally 
must  use  to  determine  the  income  from 
a  long-term  contract.  Paragraph  (c)  of 
this  section  lists  permissible  methods  of 
accounting  for  exempt  construction 
contracts  described  in  §  1.460-3(b)(l) 
and  describes  the  exempt-contract 
percentage-of-completion  method 
(EPCM).  Paragraph  (d)  of  this  section 
describes  the  completed-contract 
method  (CCM),  which  is  one  of  the 
permissible  methods  of  accounting  for 
exempt  construction  contracts. 
Paragraph  (e)  describes  the  percentage- 
of-completion/capitalized-cost  method 
(PCCM),  which  is  a  permissible  method 
of  accounting  for  qualified  ship 
contracts  described  in  §  1.460-2  (d)  and 
residential  construction  contracts 
described  in  §  1.460-3(c).  Paragraph  (f) 
of  this  section  provides  rules  for 
determining  the  alternative  minimum 
taxable  income  (AMTI)  from  long-term 
contracts  that  are  not  exempted  under 


section  56.  Paragraph  (g)  of  this  section 
provides  rules  concerning  consistency 
in  methods  of  accounting  for  long-term 
contracts.  Paragraph  (h)  of  this  section 
provides  examples  illustrating  the 
principles  of  this  section.  Finally, 
paragraph  (j)  of  this  section  provides 
rules  for  taxpayers  that  file  consolidated 
tax  returns. 

(b)  Percentage-of-completion 
method — (1)  In  general.  Under  the  PCM, 
a  taxpayer  generally  must  include  in 
income  the  portion  of  the  total  contract 
price,  as  defined  in  paragraph  (b)(4)(i)  of 
this  section,  that  corresponds  to  the 
percentage  of  the  entire  contract  that  the 
taxpayer  has  completed  during  the 
taxable  year.  The  percentage  of 
completion  must  be  determined  by 
comparing  allocable  contract  costs 
incurred  with  estimated  total  allocable 
contract  costs.  Thus,  the  taxpayer 
includes  a  portion  of  the  total  contract 
price  in  gross  income  as  the  taxpayer 
incurs  allocable  contract  costs. 

(2)  Computations.  To  determine  the 
income  from  a  long-term  contract,  a 
taxpayer — 

(i)  Computes  the  completion  factor  for 
the  contract,  which  is  the  ratio  of  the 
cumulative  allocable  contract  costs  that 
the  taxpayer  has  incurred  through  the 
end  of  the  taxable  year  to  the  estimated 
total  allocable  contract  costs  that  the 
taxpayer  reasonably  expects  to  incur 
under  the  contract; 

(ii)  Computes  the  amoimt  of 
cumulative  gross  receipts  from  the 
contract  by  multiplying  the  completion 
factor  by  the  total  contract  price; 

(iii)  Computes  the  amount  of  current- 
year  gross  receipts,  which  is  the 
difference  between  the  amoimt  of 
cumulative  gross  receipts  for  the  ciurent 
taxable  year  and  the  amount  of 
cumulative  gross  receipts  for  the 
immediately  preceding  taxable  year  (the 
difference  can  be  a  positive  or  negative 
number);  and 

(iv)  Takes  both  the  current-year  gross 
receipts  and  the  allocable  contract  costs 
incurred  during  the  current  year  into 
account  in  computing  taxable  income. 

(3)  Post-completion-year  income.  If  a 
taxpayer  has  not  included  the  total 
contract  price  in  gross  income  by  the 
completion  year,  as  defined  in  §  1.460- 
1(b)(6),  the  taxpayer  must  include  the 
remaining  portion  of  the  total  contract 
price  in  gross  income  for  the  taxable 
year  following  the  completion  year.  For 
the  treatment  of  post-completion  costs, 
see  paragraph  (b)(5)(v)  of  this  section. 
See  §  1.460-6(c)(l)(ii)  for  application  of 
the  look-back  method  as  a  result  of 
adjustments  to  total  contract  price. 

(4)  Total  contract  price — (i)  In 
general — (A)  Definition.  Total  contract 
price  means  the  amount  that  a  taxpayer 


reasonably  expects  to  receive  under  a 
long-term  contract,  including  holdbacks, 
retainages,  and  cost  reimbursements. 
See  §  1.460-6{c)(l)(ii)  and  (2)(vi)  for 
application  of  the  look-back  method  as 
a  result  of  changes  in  total  contract 
price. 

(B)  Contingent  compensation.  Any 
amounts  related  to  contingent  rights  or 
obligations,  such  as  bonuses,  awards, 
incentive  payments,  and  amounts  in 
dispute,  are  included  in  total  contract 
price  as  soon  as  it  is  reasonably 
estimated  that  they  will  be  received, 
even  if  the  all  events  test  has  not  yet 
been  met.  For  example,  if  a  bonus  is 
payable  to  a  taxpayer  for  meeting  an 
early  completion  date,  the  bonus  is 
includable  in  total  contract  price  at  the 
time  (and  to  the  extent)  that  the 
taxpayer  can  predict  the  achievement  of 
the  corresponding  objective  with 
reasonable  certainty.  Similarly,  a 
portion  of  the  contract  price  that  is  in 
dispute  is  included  in  total  contract 
price  at  the  time  and  to  the  extent  that 
the  taxpayer  can  reasonably  expect  the 
dispute  will  be  resolved  in  the 
taxpayer's  favor  (without  regard  to  when 
the  taxpayer  receives  payment  for  the 
amount  in  dispute  or  when  the  dispute 
is  finally  resolved.)  If  a  taxpayer  has  not 
included  an  amount  of  contingent 
compensation  in  total  contract  price 
under  this  paragraph  (b)(4)(i)  by  the 
taxable  year  following  the  completion 
year,  the  taxpayer  must  account  for  that 
amoiuit  of  contingent  compensation 
using  a  permissible  method  of 
accounting.  If  it  is  determined  after  the 
taxable  year  following  the  completion 
year  that  an  amoimt  included  in  total 
contract  price  will  not  be  earned,  the 
taxpayer  should  deduct  that  amount  in 
the  year  of  the  determination. 

(C)  Non-long-tenri  contract  activities. 
Total  contract  price  includes  an 
allocable  share  of  the  gross  receipts 
attributable  to  a  non-long-term  contract 
activity,  as  defined  in  §  1.460-l(d)(2).  if 
the  activity  is  incident  to  or  necessary 
for  the  manufacture,  building, 
installation,  or  construction  of  the 
subject  matter  of  the  long-term  contract. 
Total  contract  price  also  includes 
amounts  reimbursed  for  independent 
research  and  development  costs,  or 
bidding  and  proposal  costs,  under  a 
federal  or  cost-plus  long-term  contract 
(as  defined  in  section  460(d)),  regardless 
of  whether  the  research  and 
development,  or  bidding  and  proposal, 
activities  are  incident  to  or  necessary  for 
the  performance  of  that  long-term 
contract. 

(ii)  Estimating  total  contract  price.  A 
taxpayer  must  estimate  the  total  contract 
price  based  upon  all  the  facts  and 
circumstances  known  as  of  the  last  day 
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of  the  [taxable  year.  For  this  purpose,  an 
event  hat  occiirs  after  the  end  of  the 
taxabl }  year  must  be  taken  into  account 
if  its  o  ccurrence  was  reasonably 
foreseeable  and  its  income  was  subject 
to  reasonable  estimation  as  of  the  last 
day  o^that  taxable  year. 

(5)  Completion  factor — (i)  Allocable 
contract  costs.  A  taxpayer  must  use  a 
cost  allocation  method  permitted  under 
either  §  1.460-5(b)  or  (c)  to  determine 
the  an  ount  of  cumulative  allocable 
contra  ::t  costs  and  estimated  total 
allocal  lie  contract  costs  that  are  used  to 
determine  a  contract's  completion 
factor.  Allocable  contract  costs  include 
a  reim  )ursable  cost  that  is  allocable  to 
the  contract. 

(ii)  Cumulative  allocable  contract 
costs  i  icurred.  To  determine  a 
contrail's  completion  factor  for  a 
taxabh  i  year,  a  taxpayer  must  take  into 
accoui  it  the  cumulative  allocable 
contrai  rt  costs  that  have  been  incurred, 
as  defined  in  §  1.460-1  (b)(8).  through 
the  en(  I  of  the  taxable  vear. 

(iii)  istimating  total  allocable 
contract  costs.  A  taxpayer  must  estimate 
total  allocable  contract  costs  for  each 
long-tom  contract  based  upon  all  the 
facts  and  circumstances  known  as  of  the 
last  day  of  the  taxable  year.  For  this 
purpo^,  an  event  that  occurs  after  the 
end  of  Ithe  taxable  year  must  be  taken 
into  acxount  if  its  occiurence  was 
reasonably  foreseeable  and  its  cost  was 
subject  to  reasonable  estimation  as  of 
the  lasi  day  of  that  taxable  year.  To  be 
considered  reasonable,  an  estimate  of 
total  allocable  contract  costs  must 
include  costs  attributable  to  delay, 
rework,  change  orders,  technology  or 
design  problems,  or  other  problems  that 
reasonably  can  be  anticipated 
considering  the  nature  of  the  contract 
and  pHor  experience.  However, 
estimated  total  allocable  contract  costs 
do  not  jmclude  any  contingency 
allowance  for  costs  that,  as  of  the  end 
of  the  taxable  year,  are  not  reasonably 
expected  to  be  incurred  in  the 
performance  of  the  contract.  For 
example,  estimated  total  allocable 
contract  costs  do  not  include  any  costs 
attributable  to  factors  not  reasonably 
foreseejable  at  the  end  of  the  taxable 
year,  sich  as  third-party  litigation, 
extreme  weather  conditions,  strikes,  and 
delays  in  securing  required  permits  and 
licenses.  In  addition,  the  estimated  costs 
of  perf(irniing  other  agreements  that  are 
not  aggregated  with  the  contract  under 
§  1.46a -1(e)  that  the  taxpayer  expects  to 
incur  with  the  same  custotoer  (e.g., 
follow-on  contracts)  are  not  included  in 
estimated  total  allocable  contract  costs 
for  the  initial  contract. 

(iv)  i  're-contmcting-year  costs.  If  a 
taxpay  sr  reasonably  expects  to  enter 


into  a  long-term  contract  in  a  future 
taxable  year,  the  taxpayer  must 
capitalize  all  costs  inciured  prior  to 
entering  into  the  contract  that  will  be 
allocable  to  that  contract  (e.g.,  bidding 
and  proposal  costs).  A  taxpayer  is  not 
required  to  compute  a  completion 
factor,  or  to  include  in  gross  income  any 
amount,  related  to  allocable  contract 
costs  for  any  taxable  year  ending  before 
the  contracting  year  or,  if  applicable,  the 
10-percent  year  defined  in  paragraph 
(b)(6)(i)  of  this  section.  In  that  year,  the 
taxpayer  is  required  to  compute  a 
completion  factor  that  includes  all 
allocable  contract  costs  that  have  been 
incurred  as  of  the  end  of  that  taxable 
year  (whether  previously  capitalized  or 
deducted)  and  to  take  into  account  in 
computing  taxable  income  the  related 
gross  receipts  and  the  previously 
capitalized  allocable  contract  costs. 

(v)  Post-completion-year  costs.  If  a 
taxpayer  incurs  an  allocable  contract 
cost  aJfter  the  completion  year,  the 
taxpayer  must  account  for  that  cost 
using  a  permissible  method  of 
accounting.  See  §  1.460-6(c)(l)(ii)2)  for 
application  of  the  look-back  method  as 
a  result  of  adjustments  to  allocable 
contract  costs. 

(6)  10-percent  method — (i)  In  general. 
Instead  of  determining  the  income  from 
a  long-term  contract  beginning  with  the 
contracting  year,  a  taxpayer  may  elect  to 
use  the  10-percent  method  under 
section  460(b)(5).  Under  the  10-percent 
method,  a  taxpayer  does  not  include  in 
gross  income  any  amount  related  to 
allocable  contract  costs  until  the  taxable 
year  in  which  the  taxpayer  has  incurred 
at  least  10  percent  of  the  estimated  total 
allocable  contract  costs  (10-percent 
year).  A  taxpayer  must  treat  costs 
inciured  before  the  10-percent  year  as 
pre-contracting-year  costs  described  in 
paragraph  (b)(5)(iv)  of  this  section. 

(ii)  Election.  A  taxpayer  makes  an 
election  under  this  paragraph  (b)(6)  by 
using  the  10-percent  method  for  all 
long-term  contracts  entered  into  during 
the  taxable  year  of  the  election  on  its 
original  federal  income  tax  return  for 
the  election  year.  This  election  is  a 
method  of  accounting  and,  thus,  applies 
to  all  long-term  contracts  entered  into 
during  and  after  the  taxable  year  of  the 
election.  An  electing  taxpayer  must  use 
the  10-percent  method  to  apply  the 
look-back  method  under  §  1.460-6  and 
to  determine  alternative  minimum 
taxable  income  under  paragraph  (f)  of 
this  section.  This  election  is  not 
available  if  a  taxpayer  uses  the 
simplified  cost-to-cost  method 
described  in  §  1.460-5(c)  to  compute  the 
completion  factor  of  a  long-term 
contract. 


(c)  Exempt  contract  methods — (1)  In 
general.  An  exempt  contract  method 
means  the  method  of  accounting  that  a 
taxpayer  must  use  to  account  for  all  its 
long-term  contracts  (and  any  portion  of 
a  long-term  contract)  that  are  exempt 
from  the  requirements  of  section  460(a). 
Thus,  an  exempt  contract  method 
applies  to  exempt  construction 
contracts,  as  defined  in  §  1.460-3(b);  the 
non-PCM  portion  of  a  qualified  ship 
contract,  as  defined  in  §  1.460-2(d);  and 
the  non-PCM  portion  of  a  residential 
construction  contract,  as  defined  in 
§  1. 460-3  (c).  Permissible  exempt 
contract  methods  include  the  PCM,  the 
EPCM  described  in  paragraph  (c)(2)  of 
this  section,  the  CCM  described  in 
paragraph  (d)  of  this  section,  or  any 
other  permissible  method.  See  section 
446. 

(2)  Exempt-contract  percentage-of- 
completion  method — (i)  In  general. 
Similar  to  the  PCM  described  in 
paragraph  (b)  of  this  section,  a  taxpayer 
using  the  EPCM  generally  must  include 
in  income  the  portion  of  the  total 
contract  price,  as  described  in  paragraph 
(b)(4)  of  diis  section,  that  corresponds  to 
the  percentage  of  the  entire  contract  that 
the  taxpayer  has  completed  during  the 
taxable  year.  However,  imder  the  EJ*CM, 
the  percentage  of  completion  may  be 
determined  as  of  the  end  of  the  taxable 
year  by  using  any  method  of  cost 
comparison  (such  as  comparing  direct 
labor  costs  incurred  to  date  to  estimated 
total  direct  labor  costs)  or  by  comparing 
the  work  performed  on  the  contract  with 
the  estimated  total  work  to  be 
performed,  rather  than  by  using  the 
cost-to-cost  comparison  required  by 
paragraphs  (b)(2)(i)  and  (5)  of  this 
section,  provided  such  method  is  used 
consistently  and  clearly  reflects  income. 
In  addition,  paragraph  (b)(3)  of  this 
section  (regarding  post-completion-year 
income),  paragraph  (b)(6)  of  this  section 
(regarding  the  10-percent  method)  and 
§  1.460-6  (regarding  the  look-back 
method)  do  not  apply  to  the  EPCM. 

(ii)  Determination  of  work  performed. 
For  purposes  of  the  EPCM,  the  criteria 
used  to  compare  the  work  performed  on 
a  contract  as  of  the  end  of  die  taxable 
year  with  the  estimated  total  work  to  be 
performed  must  clearly  reflect  the 
earning  of  income  with  respect  to  the 
contract.  For  example,  in  the  case  of  a 
roadbuilder,  a  standard  of  completion 
solely  based  on  miles  of  roadway 
completed  in  a  case  where  the  terrain  is 
substantially  different  may  not  clearly 
reflect  the  earning  of  income  with 
respect  to  the  contract. 

(d)  Completed-contract  method — (1) 
In  general.  Except  as  otherwise 
provided  in  paragraph  (d)(4)  of  this 
section,  a  taxpayer  using  the  CCM  to 
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account  for  a  long-term  contract  must 
take  into  account  in  the  contract's 
completion  year,  as  defined  in  §  1.460- 
1(b)(6),  the  gross  contract  price  and  all 
allocable  contract  costs  incurred  by  the 
completion  year.  A  taxpayer  may  not 
treat  the  cost  of  any  materials  and 
supplies  that  were  allocated  to  a 
contract,  but  actually  remain  on  hand 
when  the  contract  is  completed,  as  an 
allocable  contract  cost. 

(2)  Post-completion-year  income  and 
costs.  If  a  taxpayer  has  not  included  an 
item  of  contingent  compensation  (i.e. 
amounts  for  which  the  all  events  test 
has  not  been  satisfied)  in  gross  contract 
price  under  paragraph  (d)(3)  of  this 
section  by  the  completion  year,  the 
taxpayer  must  account  for  this  item  of 
contingent  compensation  using  a 
permissible  meUiod  of  accounting.  If  a 
taxpayer  inciors  an  allocable  contract 
cost  after  the  completion  year,  the 
taxpayer  must  accoimt  for  that  cost 
using  a  permissible  method  of 
accounting. 

(3)  Gross  contract  price.  Gross 
contract  price  includes  all  amounts 
(including  holdbacks,  retainages,  and 
reimbursements)  that  a  taxpayer  is 
entitled  by  law  or  contract  to  receive, 
whether  or  not  the  amounts  are  due  or 
have  been  paid.  In  addition,  gross 
contract  price  includes  all  bonuses, 
awards,  and  incentive  payments,  such 
as  a  bonus  for  meeting  an  early 
completion  date,  to  the  extent  the  all 
events  test  is  satisfied.  If  a  taxpayer 
performs  a  non-long-term  contract 
activity,  as  defined  in  §  1.460-l(d)(2), 
that  is  incident  to  or  necessary  for  the 
manufacture,  building,  installation,  or 
construction  of  the  subject  matter  of  one 
or  more  of  the  taxpayer's  long-term 
contracts,  the  taxpayer  must  include  an 
allocable  share  of  the  gross  receipts 
attributable  to  that  activity  in  the  gross 
contract  price  of  the  contract(s) 
benefited  by  that  activity.  Gross  contract 
price  also  includes  amounts  reimbursed 
for  independent  research  and 
development  costs,  or  bidding  and 
proposal  costs,  under  a  federal  or  cost- 
plus  long-term  contract  (as  defined  in 
section  460(d)),  regardless  of  whether 
the  research  and  development,  or 
bidding  and  proposal,  activities  are 
incident  to  or  necessary  for  the 
performance  of  that  long-term  contract. 

(4)  Contracts  with  disputed  claims — 
(i)  In  general.  The  special  rules  in  this 
paragraph  (d)(4)  apply  to  a  long-term 
contract  accounted  for  using  the  CCM 
with  a  dispute  caused  by  a  customer 
requesting  a  reduction  of  the  gross 
contract  price  or  the  performance  of 
additional  work  under  the  contract  or  by 
a  taxpayer  requesting  an  increase  in 
gross  contract  price,  or  both,  on  or  after 


the  date  a  taxpayer  has  tendered  the 
subject  matter  of  the  contract  to  the 
customer. 

(ii)  Taxpayer  assured  of  profit  or  loss. 
If  the  disputed  amount  relates  to  a 
customer's  claim  for  either  a  reduction 
in  price  or  additional  work  and  the 
taxpayer  is  assured  of  either  a  profit  or 
a  loss  on  a  long-term  contract  regardless 
of  the  outcome  of  the  dispute,  the  gross 
contract  price,  reduced  (but  not  below 
zero)  by  the  amoimt  reasonably  in 
dispute,  must  be  taken  into  account  in 
the  completion  year.  If  the  disputed 
amoimt  relates  to  a  taxpayer's  claim  for 
an  increase  in  price  and  the  taxpayer  is 
assvired  of  either  a  profit  or  a  loss  on  a 
long-term  contract  regardless  of  the 
outcome  of  the  dispute,  the  gross 
contract  price  must  be  taken  into 
accoimt  in  the  completion  year.  If  the 
taxpayer  is  assured  a  profit  on  the 
contract,  all  allocable  contract  costs 
incurred  by  the  end  of  the  completion 
year  are  taken  into  account  in  that  year. 
If  the  taxpayer  is  assured  a  loss  on  the 
contract,  all  allocable  contract  costs 
incurred  by  the  end  of  the  completion 
year,  reduced  by  the  amount  reasonably 
in  dispute,  are  taken  into  account  in  the 
completion  year. 

(iii)  Taxpayer  unable  to  determine 
profit  or  loss.  If  the  amount  reasonably 
in  dispute  afferts  so  much  of  the  gross 
contract  price  or  allocable  contract  costs 
that  a  taxpayer  cannot  determine 
whether  a  profit  or  loss  ultimately  will 
be  realized  fi-om  a  long-term  contract, 
the  taxpayer  may  not  take  any  of  the 
gross  contract  price  or  allocable  contract 
costs  into  account  in  the  completion 
year. 

(iv)  Dispute  resolved.  Any  part  of  the 
gross  contract  price  and  any  allocable 
contract  costs  that  have  not  been  taken 
into  account  because  of  the  principles 
described  in  paragraph  (d)(4)  (i),  (ii)  or 
(iii)  of  this  section  must  be  taken  into 
account  in  the  taxable  year  in  which  the 
dispute  is  resolved.  If  a  taxpayer 
performs  additional  work  under  the 
contract  because  of  the  dispute,  the  term 
taxable  year  in  which  the  dispute  is 
resolved  means  the  taxable  year  the 
additional  work  is  completed,  rather 
than  the  taxable  year  in  which  the 
outcome  of  the  dispute  is  determined  by 
agreement,  decision,  or  otherwise. 

(e)  Percentage-of-completion/ 
capitalized-cost  method.  Under  the 
PCCM,  a  taxpayer  must  determine  the 
income  from  a  long-term  contract  using 
the  PCM  for  the  applicable  percentage  of 
the  contract  and  its  exempt  contract 
method,  as  defined  in  paragraph  (c)  of 
this  section,  for  the  remaining 
percentage  of  the  contract.  For 
residential  construction  contracts 
described  in  §  1.460-3(c),  the  applicable 


percentage  is  70  percent,  and  the 
remaining  percentage  is  30  percent.  For 
qualified  ship  contracts  described  in 
§  1.460-2{d),  the  applicable  percentage 
is  40  percent,  and  the  remaining 
percentage  is  60  percent. 

(f)  Alternative  minimum  taxable 
income — (1)  In  general.  Under  section 
56(a)(3),  a  taxpayer  (not  exempt  from 
the  AMT  under  section  55(e))  must  use 
the  PCM  to  determine  its  AMTl  from 
any  long-term  contract  entered  into  on 
or  after  March  1, 1986,  that  is  not  a 
home  construction  contract,  as  defined 
in  §  1.460-3(b)(2).  For  AMTI  purposes, 
the  PCM  must  include  any  election 
under  paragraph  (b)(6)  of  this  section 
(concerning  the  10-percent  method)  or 
under  §  1.460-5(c)  (concerning  the 
simplified  cost-to-cost  method)  that  the 
taxpayer  has  made  for  regular  tax 
purposes.  For  exempt  construction 
contracts  described  in  §  1 .460- 
3(b)(l)(ii),  a  taxpayer  must  use  the 
simplified  cost-to-cost  method  to 
determine  the  completion  factor  for 
AMTI  purposes.  Except  as  provided  in 
paragraph  (f)(2)  of  this  section,  a 
taxpayer  must  use  AMTI  costs  and 
aMTI  methods,  such  as  the  depreciation 
method  described  in  section  56(a)(1),  to 
determine  the  completion  factor  of  a 
long-term  contract  (except  a  home 
construction  contract)  for  AMTI 
purposes. 

(2)  Election  to  use  regular  completion 
factors.  Under  this  paragraph  (f)(2),  a 
taxpayer  may  elect  for  AMTI  purposes 
to  determine  the  completion  factors  of 
all  of  its  long-term  contracts  using  the 
methods  of  accounting  and  allocable 
contract  costs  used  for  regular  federal 
income  tax  purposes.  A  taxpayer  makes 
this  election  by  using  regular  methods 
and  regular  costs  to  compute  the 
completion  factors  of  all  long-term 
contracts  entered  into  during  the  taxable 
year  of  the  election  for  AMTI  purposes 
on  its  original  federal  income  tax  return 
for  the  election  year.  This  election  is  a 
method  of  accounting  and,  thus,  applies 
to  all  long-term  contracts  entered  into 
during  and  after  the  taxable  year  of  the 
election.  Although  a  taxpayer  may  elect 
to  compute  the  completion  factor  of  its 
long-term  contracts  using  regular 
methods  emd  regular  costs,  an  election 
under  this  paragraph  {f)(2)  does  not 
eliminate  a  taxpayer's  obligation  to 
comply  vynth  the  requirements  of  section 
55  when  computing  AMTI.  For 
example,  although  a  taxpayer  may  elect 
to  use  the  depreciation  methods  used 
for  regular  tax  purposes  to  compute  the 
completion  factor  of  its  long-term 
contracts  for  AMTI  purposes,  the 
taxpayer  must  use  the  depreciation 
methods  permitted  by  section  56  to 
compute  AMTI. 
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(g)  ^  fetbod  of  accounting.  A  taxpayer 
that  u<  es  the  PCM.  EPCM,  CCM,  PCCM, 
or  elec  ts  the  1 0-percent  method  or 
specia  AMTI  method  (or  changes  to 
anothe  r  method  of  accounting  with  the 
Commissioner's  consent)  must  apply  the 
metho  i(s)  consistently  for  all  similarly 
classif  ed  long-term  contracts,  until  the 
taxpay  er  obtains  the  Commissioner's 
consei  t  under  section  446(e)  to  change 
to  anoi  her  method  of  accounting. 

(h)  f  xamples.  The  following  examples 
illustri  te  the  rules  of  this  section: 

Exan  pie  1 .  PCM — estimating  total  contract 
January  1,  1999.  C,  who  uses  a 
taxable  year,  enters  into  a  contract 
and  manufacture  a  satellite  (a 
unique  ttem).  The  contract  provides  that  C 
will  be  jaid  $10,000,000  for  delivering  the 


price.  C  n 
calenda  r 
to  desi^  n  i 


completed  satellite  by  December  1,  2000.  The 
contract  also  provides  that  C  will  receive  a 
$3,000,000  bonus  for  delivering  the  satellite 
by  July  1,  2000,  and  an  additional  $4,000,000 
bonus  if  the  satellite  successfully  performs  its 
mission  for  five  years.  C  is  unable  to 
reasonably  predict  if  the  satellite  will 
successfully  perform  its  mission  for  five 
years.  If  on  December  31,  1999,  C  should 
reasonably  expect  to  deliver  the  satellite  by 
July  1,  2000,  the  estimated  total  contract 
price  is  $13,000,000  ($10,000,000  unit  price 
+  $3,000,000  production-related  bonus). 
Otherwise,  the  estimated  total  contract  price 
is  $10,000,000.  In  either  event,  the 
$4,000,000  bonus  is  not  includable  in  the 
estimated  total  contract  price  as  of  December 
31, 1999,  because  C  is  unable  to  reasonably 
predict  that  the  satellite  will  successfully 
perform  its  mission  for  five  years. 


Example  2.  PCM — computing  income,  (i)  C, 
who  uses  a  calendar  taxable  year,  determines 
the  income  from  long-term  contracts  using 
the  PCM.  During  1999,  C  agrees  to 
manufacture  for  the  customer,  B,  a  unique 
item  for  a  total  contract  price  of  $1,000,000. 
Under  C's  contract,  B  is  entitled  to  retain  10 
percent  of  the  total  contract  price  until  it 
accepts  the  item.  By  the  end  of  1999,  C  has 
incurred  $200,000  of  allocable  contract  costs 
and  estimates  that  the  total  allocable  contract 
costs  will  be  $800,000.  By  the  end  of  2000, 
C  has  incurred  $600,000  of  allocable  contract 
costs  and  estimates  that  the  total  allocable 
contract  costs  will  be  $900,000.  In  2001,  after 
completing  the  contract,  C  determines  that 
the  actual  cost  to  manufacture  the  item  was 
$750,000. 

(ii)  For  each  of  the  taxable  years,  C's 
income  from  the  contract  is  computed  as 
follows: 


Taxable  year 


1999 


2000 


2001 


(A)  Cuniiulative  incurred  costs 

(B)  Estitnated  total  costs  


(C)  Con  ipletlon  factor  (In  percent):  (A)+(B) 

(D)  ToUl  contract  price  


$200,000 
$800,000 


$600,000 
$900,000 


$750,000 
$750,000 


25.00 
$1 ,000,000 


66.67 
$1 ,000,000 


100.00 
$1 ,000,000 


(E)  Cun  ulative  gross  receipts:  (C)x(D)  

(F)  Gun'  ulative  gross  receipts:  (prior  year) 

(G)  Cunent-year  gross  receipts 


$250,000 
(0) 


$666,667 
($250,000) 


$1,000,000 
($666,667) 


$250,000 


$416,667 


$333,333 


(H)  Cumulative  Incurred  costs  

(I)  Cumulative  incurred  costs:  (prior  year) 


(J)  Cun-  )nt-year  costs 

(K)  Groj  s  income  (G)  -  (J) 


Exam  ole  3.  PCM — computing  income  with 
she  ring,  (i)  C.  who  uses  a  calendar 
/ear,  determines  the  income  from 

contracts  using  the  PCM.  During 
enters  into  a  contract  to  manufacture 
item.  The  contract  specifies  a  teu^get 
$1,000,000.  a  target  cost  of  $600,000, 
profit  of  $400,000.  C  and  B  will 
savings  of  any  cost  under  run 
I  Dtal  incurred  cost  is  less  than  target 


cost 
taxable 
long 
1999,  C 
a  uniqu 
price  of 
and  a 
share 
(actual 


tern 


ta  ■get 


th; 


(A)  Curriilative 

(B)  Estitjiated 


(E)  Estirtiated 
(F) 


Targ  3t 


(G)  Cos 

(H)  Adju  stment 


$200,000 
(0) 


$600,000 
($200,000) 


$750,000 
($600,000) 


$200,000 


$400,000 


$150,000 


$50,000 


$16,667 


$183,333 


cost)  and  the  additional  cost  of  any  cost 
overrun  (actual  total  incurred  cost  is  greater 
than  target  cost)  as  follows:  30  percent  to  C 
and  70  percent  to  B.  By  the  end  of  1999,  C 
has  incurred  $200,000  of  allocable  contract 
costs  and  estimates  that  the  total  allocable 
contract  costs  will  be  $600,000.  By  the  end 
of  2000,  C  has  incurred  $300,000  of  allocable 
contract  costs  and  estimates  that  the  total 
allocable  contract  costs  will  be  $400,000.  In 


2001,  after  completing  the  contract,  C 
determines  that  the  actual  cost  to 
manufactiu-e  the  item  was  $700,000. 

(ii)  For  each  of  the  taxable  years,  C's 
income  from  the  contract  is  computed  as 
follows  (Note  that  the  sharing  of  any  cost 
under  run  or  cost  overrun  is  reflected  as  an 
adjustment  to  C's  target  price  under 
paragraph  (b)(4)(i)  of  this  section): 


incurred  costs 
total  costs  


(C)  Con^letion  factor  (in  percent):  (A)  +  (B) 

(D)  Tardet  price 


total  costs 
costs  


(under  run)/overrun:  (E)  -  (F) 
rate  (in  percent)  


(I)  Targ«  t  price  adjustment 


Taxable  year 


1999 


$200,000 
$600,000 


33.33 


$1,000,000 


$600,000 
$600,000 


0 
70 


2000 


$300,000 
$400,000 


75.00 


$1,000,000 


$400,000 
$600,000 


($200,000) 
70 


($140,000) 


2001 


$700,000 
$700,000 


100.00 


$1 ,000,000 


$700,000 
$600,000 


$100,000 
70 


$70,000 
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Taxable  year 

1999 

2000 

2001 

(J)  Total  contract  price:  (D)  +  (1) 

$1,000,000 

$860,000 

$1,070,000 

(K)  Cumulative  gross  receipts:  (C)  x  (J)  

$333,333 
(0) 

$645,000 
($333,333) 

$1 ,070.000 
($645,000) 

(L)  Cumulative  gross  receipts:  (prior  year) 

(M)  Current-year  gross  receipts  

$333,333 

$311,667 

$425,000 

(N)  Cumulative  incurred  costs  

$200,000 
(0) 

$300,000 
($200,000) 

$700,000 
($300,000) 

(0)  Cumulative  incurred  costs:  (prior  year) 

(P)  Current-year  costs  

$200,000 

$100,000 

$400,000 

(Q)  Gross  income:  (M)  -  (P) 

$133,333 

$211,667 

$25,000 

Example  4.  PCM — 10  percent  method,  (i)  In 
November  1999,  C,  who  determines  income 
using  the  PCM  and  who  uses  a  calendar 
taxable  year,  agrees  to  manufacture  a  unique 
item  for  $1,000,000.  C  reasonably  estimates 
that  the  total  allocable  contract  costs  will  be 
$600,000.  By  December  31, 1999,  C  has 


received  $50,000  in  progress  payments  and 
incurred  $40,000  of  costs.  C  elects  to  use  the 
10  percent  method  effective  for  1999  and  all 
subsequent  taxable  years.  During  2000,  C 
receives  $500,000  in  progress  payments  and 
incurs  $260,000  of  costs.  In  2001,  C  incurs  an 
additional  $300,000  of  costs,  C  finishes 


manufacturing  the  item,  and  receives  the 
final  $450,000  payment. 

(ii)  For  each  of  the  taxable  years,  C's 
income  from  the  contract  is  computed  as 
follows: 


(A)  Cumulative  incurred  costs  

(B)  Estimated  total  costs  

(C)  Completion  factor  (in  percent)  (A)  +  (B) 

(D)  Total  contract  price 

(E)  Cumulative  gross  receipts:  (C)  x  (D)*  .. 

(F)  Cumulative  gross  receipts:  (prior  year) 

(G)  Current-year  gross  receipts 

(H)  Cumulative  incurred  costs  

(I)  Cumulative  incurred  costs:  (prior  year)  .. 

(J)  Current-year  costs , 

(K)  Gross  income:  (G)  -  (J)  

•Unless  (C)  <  10  percent. 


Taxable  year 


1999 


$40,000 
$600,000 


6.67 

$1 ,000,000 

0 

(0) 


0 
(0) 


2000 


$300,000 
$600,000 


50.00 

$1,000,000 

$500,000 

(0) 


$500,000 


$300,000 
(0) 


$300,000 


$200,000 


2001 


$600,000 
$600,000 


100.00 

$1,000,000 

$1,000,000 

($500,000) 


$500,000 


$600,000 
($300,000) 


$300,000 


$200,000 


Example  5.  CCM  contracts  with  disputes 
from  customer  claims.  In  2001,  C,  who  uses 
the  CCM  to  account  for  exempt  construction 
contracts  and  uses  a  calendar  taxable  year, 
enters  into  a  contract  to  construct  a  bridge  for 
B.  The  terms  of  the  contract  provide  for  a 
Si  .000,000  gross  contract  price.  C  finishes 
the  bridge  in  2002  at  a  cost  of  $950,000. 
When  B  examines  the  bridge,  B  insists  that 
C  either  repaint  several  girders  or  reduce  the 
contract  price.  The  amount  reasonably  in 
dispute  is  $10,000.  In  2003,  C  and  B  resolve 
their  dispute,  C  repaints  the  girders  at  a  cost 
of  $6,000,  and  C  and  B  agree  that  the  contract 
price  is  not  to  be  reduced.  Because  C  is 
assured  a  profit  of  $40,000 
($1,000,000 -$10,000 -$950,000)  in  2002 
even  if  the  dispute  is  resolved  in  B's  favor, 
C  must  take  this  $40,000  into  account  in 
2002.  In  2003,  C  will  earn  an  additional 
$4,000  profit 

($1,000,000  -  $956,000  -  $40,000)  from  the 
contract  with  B.  Thus.  C  must  take  into 
account  an  additional  $10,000  of  gross 
contract  price  and  $6,000  of  additional 
contract  costs  in  2003. 


Example  6.  CCM  contracts  with  disputes 
from  taxpayer  claims.  In  2003,  C,  who  uses 
the  CCM  to  account  for  exempt  construction 
contracts  and  uses  a  calendar  taxable  year, 
enters  into  a  contract  to  construct  a  building 
for  B.  The  terms  of  the  contract  provide  for 
a  $1,000,000  gross  contract  price.  C  finishes 
the  building  in  2004  at  a  cost  of  $1,005,000. 
B  examines  the  building  in  2004  and  agrees 
that  it  meets  the  contract's  specifications; 
however,  at  the  end  of  2004,  C  and  B  are 
unable  to  agree  on  the  merits  of  C's  claim  for 
an  additional  $10,000  for  items  that  C  alleges 
are  changes  in  contract  specifications  and  B 
alleges  are  within  the  scope  of  the  contract's 
original  specifications.  In  2005,  B  agrees  to 
pay  C  an  additional  $2,000  to  satisfy  C's 
claims  under  the  contract.  Because  the 
amount  in  dispute  affects  so  much  of  the 
gross  contract  price  that  C  cannot  determine 
in  2004  whether  a  profit  or  loss  will 
ultimately  be  realized,  C  may  not  take  any  of 
the  gross  contract  price  or  allocable  contract 
costs  into  account  in  2004.  C  must  take  into 
account  $1,002,000  of  gross  contract  price 


and  $1,005,000  of  allocable  contract  costs  in 
2005. 

Example  7.  CCM — contracts  with  disputes 
from  taxpayer  and  customer  claims.  C,  who 
uses  the  CCM  to  account  for  exempt 
construction  contracts  and  uses  a  calendar 
taxable  year,  constructs  a  factory  for  B 
pursuemt  to  a  long-term  contract.  Under  the 
terms  of  the  contract,  B  agrees  to  pay  C  a  total 
of  $1,000,000  for  construction  of  the  factory. 
C  finishes  construction  of  the  factory  in  1999 
at  a  cost  of  $1,020,000.  When  B  takes 
possession  of  the  factory  and  begins 
operations  in  December  1999,  B  is 
dissatisfied  with  the  location  and 
workmanship  of  certain  heating  ducts.  As  of 
the  end  of  1999,  C  contends  that  the  heating 
ducts  as  constructed  are  in  accordance  with 
contract  specifications.  The  amount  of  the 
gross  contract  price  reasonably  in  dispute 
with  respect  to  the  heating  ducts  is  $6,000. 
As  of  this  time,  C  is  claiming  $14,000  ii. 
addition  to  the  original  contract  price  for 
certain  changes  in  contract  specifications 
which  C  alleges  have  increased  his  costs.  B 
denies  that  such  changes  have  increased  C's 
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costs,   n  2000  the  disputes  between  C  and  B 
are  res  lived  by  performance  of  additional 
work  t  y  C  at  a  cost  of  $1 .000  and  by  an 
agreen  ent  that  the  contract  price  would  be 
revisec  downward  to  $996,000.  Under  these 
circun  stances,  C  must  include  in  his  gross 
incomi :  for  1999,  $994,000  (the  gross  contract 
price  I  iss  the  amount  reasonably  in  dispute 
becaus  j  of  B's  claim,  or  $1 ,000,000  -  $6,000). 
In  1991 1,  C  must  also  take  into  account 
$1,000  000  of  allocable  contract  costs  (costs 
incurred  less  the  amounts  in  dispute 

able  to  both  B  and  C's  claims,  or 
000  -  $6,000  -  $14,000).  In  2000,  C 
into  account  an  additional  $2,000 

contract  price  ($996,000 -$994,000) 

,000  of  allocable  contract  costs 

000 -$1,000,000). 


attrib 

$1,020 

must 

of  gros ; 

and 

($1,02 


u 


ti  ke  i 


$2  1 


(i)  A  Ud-contract  change  in  taxpayer. 
[Reseiyed] 

*        *        * 

ParJs.  Section  1.460-5  is  revised  to 
read  a ;  follows: 

§  1 .460  -5    Cost  allocation  rules. 

(a)  ( hrerview.  This  section  prescribes 
metho  ds  of  allocating  costs  to  long-term 
contra  ::ts  accounted  for  using  the 
percei  tage-of-completion  method 
descri  )ed  in  §  1.460-^(b)  (PCM),  the 
compl  ;ted-contract  method  described  in 
§  1.46(>—4{d)  (CCM),  or  the  percentage- 
of-con  pletion/capitalized-cost  method 
descri  )ed  in  §  1.460-4(e)  (PCCM). 
Exemj  t  construction  contracts 

descri  )ed  in  §  1.460-3(b)  accounted  for 
using  i  I  method  other  than  the  PCM, 
CCM,  )r  PCCM  are  not  subject  to  the 
cost  al  ocation  rules  of  this  section 
{other  than  the  requirement  to  allocate 
production  period  interest  under 
paragriph  (b)(2)(v)  of  this  section). 
Paragr  iph  (b)  of  this  section  describes 
the  rej  ular  cost  allocation  methods  for 
contra  ;ts  subject  to  the  PCM.  Paragraph 

(c)  of  t  lis  section  describes  an  elective 
simpli  led  cost  allocation  method  for 
contra  :ts  subject  to  the  PCM.  Paragraph 

(d)  of  t  lis  section  describes  the  cost 
allocat  ion  methods  for  exempt 
constr  iction  contracts  reported  using 
the  CC  VI.  Paragraph  (e)  of  this  section 
descril  les  the  cost  allocation  rules  for 
contrai  :ts  subject  to  the  PCCM. 
Paragr  iph  (f)  of  this  section  describes 
additi(  nal  rules  applicable  to  the  cost 
allocat  ion  methods  described  in  this 
sectior .  Paragraph  (g)  of  this  section 
provid  3S  rules  concerning  consistency 
in  met  lod  of  allocating  costs  to  long- 
term  CDntracts. 

(b)  Cost  allocation  method  for 
contra  :ts  subject  to  PCM— (1)  In 
genera  f.  A  taxpayer  must  allocate  costs 
to  each  long-term  contract  subject  to  the 
PCM  ii  I  the  same  manner  that  direct  and 
indirec  t  costs  are  capitalized  to  property 
produ(  ed  by  a  taxpayer  imder  §  1.263A- 
1(e)  thj  ough  (h),  except  as  otherwise 
provid  3d  in  paragraph  (b){2)  of  this 


section.  Thus,  a  taxpayer  must  allocate 
to  each  long-term  contract  subject  to  the 
PCM  all  direct  costs  and  certain  indirect 
costs  properly  allocable  to  the  long-term 
contract  (i.e.,  all  costs  that  directly 
benefit  or  are  incurred  by  reason  of  the 
performance  of  the  long-term  contract). 
However,  see  paragraph  (c)  of  this 
section  concerning  an  election  to 
allocate  contract  costs  using  the 
simplified  cost-to-cost  method.  As  in 
section  263A,  the  use  of  the  practical 
capacity  concept  is  not  permitted.  See 
§1.263A-2(a)(4). 

(2)  Special  rules — (i)  Direct  material 
costs.  The  costs  of  direct  materials  must 
be  allocated  to  a  long-term  contract  as 
of  the  earlier  of  when  a  direct  material 
is  purchased  specifically  for  that 
contract  or  when  dedicated,  as  defined 
in  §  1.263A— 11(b)(2).  For  this  purpose, 
a  direct  material  is  purchased 
specifically  for  a  long-term  contract  if, 
when  incurring  the  liability  for  the 
direct  material,  a  taxpayer  reasonably 
expects  to  incorporate  the  direct 
material  in  the  subject  matter  of  the 
contract.  A  taxpayer  maintaining 
inventories  under  §  1.471-1  must 
determine  allocable  contract  costs 
attributable  to  direct  materials  using  its 
method  of  accounting  for  such 
inventories  (e.g.,  FIFO,  LIFO,  specific 
identification). 

(ii)  Components  and  subassemblies. 
The  costs  of  a  component  or 
subassembly  (component)  produced  by 
the  taxpayer  must  be  allocated  to  a  long- 
term  contract  as  the  taxpayer  incurs 
costs  to  produce  the  component  if  the 
taxpayer  reasonably  expects  to 
incorporate  the  component  into  the 
subject  matter  of  the  contract.  Similarly, 
the  cost  of  a  purchased  component 
(including  a  component  purchased  from 
a  related  party)  must  be  allocated  to  a 
long-term  contract  as  the  taxpayer 
incurs  the  cost  to  purchase  the 
component  if  the  taxpayer  reasonably 
expects  to  incorporate  the  component 
into  the  subject  matter  of  the  contract. 
In  all  other  cases,  the  cost  of  a 
component  must  be  allocated  to  a  long- 
term  contract  when  the  component  is 
dedicated,  as  defined  in  §  1.263A- 
11(b)(2).  A  taxpayer  maintaining 
inventories  under  §  1.471-1  must 
determine  allocable  contract  costs 
attributable  to  components  using  its 
method  of  accoimting  for  such 
inventories  (e.g.,  FIFO,  LIFO,  specific 
identification). 

(iii)  Simplified  production  methods. 
A  taxpayer  may  not  determine  allocable 
contract  costs  using  the  simplified 
production  methods  described  in 
§1.263A-2(b)and(c). 

(iv)  Costs  identified  under  cost-plus 
long-term  contracts  and  federal  long- 


term  contracts.  To  the  extent  not 
otherwise  allocated  to  the  contract 
under  this  paragraph  (b),  a  taxpayer 
must  allocate  any  identified  costs  to  a 
cost-plus  long-term  contract  or  federal 
long-term  contract  (as  defined  in  section 
460(d)).  Identified  cost  means  any  cost, 
including  a  charge  representing  the 
time-value  of  money,  identified  by  the 
taxpayer  or  related  person  as  being 
attributable  to  the  taxpayer's  cost-plus 
long-term  contract  or  federal  long-term 
contract  under  the  terms  of  the  contract 
itself  or  under  federal,  state,  or  local  law 
or  regulation. 

(v)  Interest — (A)  In  general.  If 
property  produced  under  a  long-term 
contract  is  designated  property,  as 
defined  in  §  1.263A-8fb)  (without 
regard  to  the  exclusion  for  long-term 
contracts  under  §  1.263A-8(d)(2)(v)),  a 
taxpayer  must  allocate  interest  incurred 
during  the  production  period  to  the 
long-term  contract  in  the  same  manner 
as  interest  is  allocated  to  property 
produced  by  a  taxpayer  imder  section 
263A(f}.  See  §§  1.263A-8  to  1.263A-12 
generally. 

(B)  Production  period. 
Notwithstanding  §  1.263A-12(c)  and  (d), 
for  purposes  of  this  paragraph  (b)(2)(v), 
the  production  period  of  a  long-term 
contract — 

[1]  Begins  on  the  later  of — 

(i)  The  contract  commencement  date, 
as  defined  in  §  1.460-l(b)(7);  or 

(i7)  For  a  taxpayer  using  the  accrual 
method  of  accounting  for  long-term 
contracts,  the  date  by  which  5  percent 
or  more  of  the  total  estimated  costs, 
including  design  and  planning  costs, 
under  the  contract  have  been  incurred; 
and 

(2)  Ends  on  the  date  that  the  contract 
is  completed,. as  defined  in  §  1.460- 
1(c)(3). 

(C)  Application  of  section  263 A(f).  For 
purposes  of  this  paragraph  (b)(2)(v), 
section  263A(f){l)(B)(iii)  (regarding  an 
estimated  production  period  exceeding 

1  year  and  a  cost  exceeding  $l,000,000f 
must  be  applied  on  a  contract-by- 
contract  basis;  except  that,  in  the  case  of 
a  taxpayer  using  an  accrual  method  of 
accounting,  that  section  must  be  applied 
on  a  property-by-property  basis. 

(vi)  Research  and  experimental 
expenses.  Notwithstanding  §  1.263A- 
l(e)(3)(ii)(P)  and  (iii)(B),  a  taxpayer  must 
allocate  research  and  experimental 
expenses,  other  than  independent 
research  and  experimental  expenses  (as 
defined  in  section  460(c)(5)),  to  its  long- 
term  contracts. 

(vii)  Service  costs — (A)  Simplified 
service  cost  method — (1)  In  general.  To 
use  the  simplified  service  cost  method 
under  §  1.263A-l(h),  a  taxpayer  must 
allocate  the  otherwise  capitalizable 
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mixed  service  costs  among  its  long-tenn 
contracts  using  a  reasonable  method. 
For  example,  otherwise  capitalizable 
mixed  service  costs  may  be  allocated  to 
each  long-term  contract  based  on  labor 
hours  or  contract  costs  allocable  to  the 
contract.  To  be  considered  reasonable, 
an  allocation  method  must  be  applied 
consistently  and  must  not 
disproportionately  allocate  service  costs 
to  contracts  expected  to  be  completed  in 
the  near  future. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph 
{b)(2)(vii)(A): 

Example.  Simplified  service  cost  method. 
During  1999,  C,  which  uses  a  calendar 
taxable  year,  produces  electronic  equipment 
for  inventory  and  enters  into  long-term 
contracts  to  manufacture  specialized 
electronic  equipment.  C's  method  of 
allocating  mixed  service  costs  to  the  property 
it  produces  is  the  labor-based,  simplified 
service  cost  method  described  in  §  1.263A- 
1(h)(4).  For  1999,  C's  total  mixed  service 
costs  are  $100,000,  C's  section  263A  labor 
costs  are  $500,000,  C's  section  460  labor  costs 
(i.e.  labor  costs  allocable  to  C's  long-term 
contracts)  are  $250,000,  and  C's  total  labor 
costs  are  $1,000,000.  To  determine  the 
amount  of  mixed  service  costs  capitalizable 
under  section  263 A  for  1999,  C  multiplies  the 
"total  mixed  service  costs"  incurred  during 
1999  by  its  1999  "section  263A  allocation 
ratio"  (section  263A  labor  costs/total  labor 
costs).  Thus,  C's  capitalizable  mixed  service 
costs  for  1999  are  $50,000  ($100,000  x 
$500,000/$l, 000,000).  Thereafter,  C  allocates 
its  capitalizable  mixed  service  costs  to 
property  produced  remaining  in  ending 
inventory  using  its  263A  allocation  method 
(e.g.,  burden  rate,  simplified  production). 
Similarly,  to  determine  the  amount  of  mixed 
service  costs  that  are  allocable  to  C's  long- 
term  contracts  for  1999,  C  multiplies  the 
"total  mixed  service  costs"  incurred  during 
1999  by  its  1999  "section  460  allocation 
ratio"  (section  460  labor/total  labor  costs). 
Thus,  C's  allocable  mixed  service  contract 
costs  for  1999  are  $25,000  ($100,000  x 
$250,000/  1,000,000).  Thereafter,  C  allocates 
its  allocable  mixed  service  contract  costs  to 
each  of  its  long-term  contracts 
proportionately  based  on  the  1999  section 
460  labor  costs  allocable  to  each  long-term 
contract. 

(B)  Jobsite  costs.  If  an  administrative, 
service,  or  support  function  is 
performed  solely  at  the  jobsite  for  a 
specific  long-term  contract,  the  taxpayer 
may  allocate  all  the  direct  and  indirect 
costs  of  that  administrative,  service,  or 
support  function  to  that  long-term 
contract.  Similarly,  if  an  administrative, 
service,  or  support  function  is 
performed  at  the  jobsite  solely  for  the 
taxpayer's  long-term  contract  activities, 
the  taxpayer  may  allocate  all  the  direct 
and  indirect  costs  of  that  administrative, 
service,  or  support  function  among  all 
the  long-term  contracts  performed  at 
that  jobsite.  For  this  purpose,  jobsite 


means  a  production  plant  or  a 
construction  site. 

(C)  Limitation  on  other  reasonable 
cost  allocation  methods.  A  taxpayer 
may  use  any  other  reasonable  method  of 
allocating  service  costs,  as  provided  in 
§  1.263A-l(f)(4),  if,  for  the  taxpavc.'s 
long-term  contracts  considered  as  a 
whole,  the — 

(1)  Total  amount  of  service  costs 
allocated  to  the  contracts  does  not  differ 
significantly  from  the  total  amount  of 
service  costs  that  would  have  been 
allocated  to  the  contracts  under 
§1.263A-l(f)(2)or(3); 

(2)  Service  costs  are  not  allocated 
disproportionately  to  contracts  expected 
to  be  completed  in  the  near  future 
because  of  the  taxpayer's  cost  allocation 
method;  and 

[3]  Taxpayer's  cost  allocation  method 
is  applied  consistently. 

(c)  Simplified  cost-to-cost  method — 
(1)  In  general.  Instead  of  using  the  cost 
allocation  method  prescribed  in 
paragraph  (b)  of  this  section,  a  taxpayer 
may  elect  to  use  the  simplified  cost-to- 
cost  method,  which  is  authorized  under 
section  460(b)(3)(A).  Under  the 
simplified  cost-to-cost  method,  a 
taxpayer  determines  a  contract's 
completion  factor  based  upon  only 
direct  material  costs;  direct  labor  costs; 
and  depreciation,  amortization,  and  cost 
recovery  allowances  on  equipment  and 
facilities  directly  used  to  manufactiu-e  or 
construct  the  subject  matter  of  the 
contract.  An  electing  taxpayer  must  use 
the  simplified  cost-to-cost  method  to 
apply  the  look-back  method  imder 

§  1.460-6  and  to  determine  alternative 
minimimi  taxable  income  under 
§1.46(>-4(f). 

(2)  Election.  A  taxpayer  makes  an 
election  under  this  paragraph  (c)  by 
using  the  simplified  cost-to-cost  method 
for  all  long-term  contracts  entered  into 
during  the  taxable  year  of  the  election 
on  its  original  federal  income  tax  rettim 
for  the  election  year.  This  election  is  a 
method  of  accoimting  and,  thus,  applies 
to  all  long-term  contracts  entered  into 
diuing  and  after  the  taxable  year  of  the 
election.  This  election  is  not  available  if 
a  taxpayer  does  not  use  the  PCM  to 
account  for  all  long-term  contracts  or  if 
a  taxpayer  elects  to  use  the  10-percent 
method  described  in  §  1.460-4(b)(6). 

(d)  Cost  allocation  rules  for  exempt 
construction  contracts  reported  using 
the  CCM — (1)  In  general.  For  exempt 
construction  contracts  reported  using 
the  CCM,  other  than  contracts  described 
in  paragraph  (d)(3)  of  this  section,  a 
taxpayer  must  annually  allocate  the  cost 
of  any  activity  that  is  incident  to  or 
necessary  for  the  taxpayer's 
performance  under  a  long-term  contract. 
A  taxpayer  must  allocate  to  each  such 


exempt  construction  contract  all  direct 
costs  as  defined  in  §  1.263A-l(e)(2)(i) 
and  all  indirect  costs  either  as  provided 
in  §  1.263A-l(e)(3)  or  as  provided  in 
paragraph  (d)(2)  of  thie  •section. 

(2)  Indirect  costs — (i)  Indirect  costs 
allocable  to  exempt  construction 
contracts.  A  taxpayer  allocating  costs 
under  this  paragraph  (d)(2)  must 
allocate  the  following  costs  to  an 
exempt  construction  contract,  other 
than  a  contract  described  in  paragraph 
(d)(3)  of  this  section,  to  the  extent 
incurred  in  the  performance  of  that 
contract — 

(A)  Repair  of  equipment  or  facifities; 

(B)  Maintenance  of  equipment  or 
facilities; 

(C)  Utilities,  such  as  heat,  light,  and 
power,  allocable  to  equipment  or 
facilities; 

(D)  Rent  of  equipment  or  facilities; 

(E)  Indirect  labor  and  contract 
supervisory  wages,  including  basic 
compensation,  overtime  pay,  vacation 
and  holiday  pay,  sick  leave  pay  (other 
than  payments  pursuant  to  a  wage 
continuation  plan  under  section  105(d) 
as  it  existed  prior  to  its  repeal  in  1983), 
shift  differential,  payroll  taxes,  and 
contributions  to  a  supplemental 
unemployment  benefits  plan; 

(F)  Indirect  materials  and  supplies; 

(G)  Noncapitalized  tools  ancf 
equipment; 

(H)  Quality  control  and  inspection; 

(I)  Taxes  otherwise  allowable  as  a 
deduction  under  section  164,  other  than 
state,  local,  and  foreign  income  taxes,  to 
the  extent  attributable  to  labor, 
materials,  supplies,  equipment,  or 
facilities; 

U)  Depreciation,  amortization,  and 
cost-recovery  allowances  reported  for 
the  taxable  year  for  financial  purposes 
on  equipment  and  facihties  to  the  extent 
allowable  as  deductions  under  chapter  1 
of  the  Internal  Revenue  Code  (Code); 

(K)  Cost  depletion; 

(L)  Administrative  costs  other  than 
the  cost  of  selling  or  any  return  on 
capital; 

(M)  Compensation  paid  to  officers 
other  than  for  incidental  or  occasional 
services; 

(N)  Insurance,  such  as  liability 
insurance  on  machinery  and  equipment; 
and 

(O)  Interest,  as  required  under 
paragraph  (b)(2)(v)  of  this  section. 

(ii)  Indirect  costs  not  allocable  to 
exempt  construction  contracts.  A 
taxpayer  allocating  costs  under  this 
paragraph  (d)(2)  is  not  required  to 
allocate  the  following  costs  to  an 
exempt  construction  contract  rfcported 
using  the  CCM — 

(A)  Marketing  and  selling  expenses, 
including  bidding  expenses; 
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(B)  Advertising  expenses; 

(C)  I  Dther  distribution  expenses; 

(D)  ^ieneral  and  administrative 
expen  ses  attributable  to  the  performance 
of  sen  ices  that  benefit  the  taxpayer's 
activil  ies  as  a  whole  (e.g. ,  payroll 
expenses,  legal  and  accounting 

expen  ses); 

(E)  I  Research  and  experimental 
expen  »es  (described  in  section  1 74  and 
the  rej  ulations  thereimder); 

(F)  ]  ,osses  under  section  165  and  the 
regula  Jons  thereunder; 

(G) '.  'ercentage  of  depletion  in  excess 
of  cos'  depletion; 

(H)  pepreciation,  amortization,  and 
cost  r*;overy  allowances  on  equipment 
and  fa  :ilities  that  have  been  placed  in 
servici  s  but  are  temporarily  idle  (for  this 
purpo  ;e,  an  asset  is  not  considered  to  be 
temporarily  idle  on  non-working  days, 
and  ai  asset  used  in  construction  is 
consid  ered  to  be  idle  when  it  is  neither 
en  route  to  nor  located  at  a  job-site),  and 
depredation,  amortization  and  cost 
recove  ry  allowances  under  chapter  1  of 
the  Code  in  excess  of  depreciation, 
amortization,  and  cost  recovery 
allowances  reported  by  the  taxpayer  in 
the  ta^toayer's  financial  reports; 

(I)  h  icome  taxes  attributable  to  income 
received  from  long-term  contracts; 

(J)  Cantributions  paid  to  or  under  a 
stock  1  lonus,  pension,  profit-sharing,  or 
annuil  y  plan  or  other  plan  deferring  the 
receip  of  compensation  whether  or  not 
the  pli  n  qualifies  xmder  section  401(a). 
and  ot  ler  employee  benefit  expenses 
paid  o :  accrued  on  behalf  of  labor,  to  the 
extent  the  contributions  or  expenses  are 
othervfise  allowable  as  deductions 
imder  chapter  1  of  the  Code.  Other 
emplo  ^ee  benefit  expenses  include  (but 
are  noi  limited  to):  worker's 
compensation;  amounts  deductible  or 
for  whose  payment  reduction  in 
earnings  and  profits  is  allowed  under 
section  404A  and  the  regulations 
thereunder;  payments  pursuant  to  a 
wage  c  ontinuation  plan  under  section 
105(d)  as  it  existed  prior  to  its  repeal  in 
1983;  iimounts  includible  in  the  gross 
income  5  of  employees  under  a  method  or 
arrang  jment  of  employer  contributions 
or  com  pensation  which  has  the  effect  of 
a  stoci  bonus,  pension,  profit-sharing, 
or  annuity  plan,  or  other  plan  deferring 
the  re«3eipt  of  compensation  or 
providing  deferred  benefits;  premiums 
on  life  and  health  insurance;  and 
miscel  aneous  benefits  provided  for 
emplo  ^ees  such  as  safety,  medical 
treatm  mt,  recreational  and  eating 
facilitiss,  membership  dues,  etc.; 

(K)  Cost  attributable  to  strikes,  rework 
labor,  I  ;crap  and  spoilage;  and 

(L)  C  bmpensation  paid  to  officers 
attribiiable  to  the  performance  of 


services  that  benefit  the  taxpayer's 
activities  as  a  whole. 

(3)  Large  homebuilders.  A  taxpayer 
must  capitalize  the  costs  of  home 
construction  contracts  under  section 
263A  and  the  regulations  thereunder, 
unless  the  contract  will  be  completed 
within  two  years  of  the  contract 
commencement  date  and  the  taxpayer 
satisfies  the  $10,000,000  gross  receipts 
test  described  in  §  1.460-3(b)(3). 

(e)  Cost  allocation  rules  for  contracts 
subject  to  the  PCCM.  A  taxpayer  must 
use  the  cost  allocation  rules  described 
in  paragraph  (b)  of  this  section  to 
determine  the  costs  allocable  to  the 
entire  qualified  ship  contract  or 
residential  construction  contract 
accounted  for  using  the  PCCM  and  may 
not  use  the  simplified  cost-to-cost 
method  described  in  paragraph  (c)  of 
this  section. 

(f)  Special  rules  applicable  to  costs 
allocated  under  this  section — (1) 
Nondeductible  costs.  A  taxpayer  may 
not  allocate  any  otherwise  allocable 
contract  cost  to  a  long-term  contract  if 
any  section  of  the  Code  disallows  a 
deduction  for  that  type  of  payment  or 
expenditure  (e.g. ,  an  illegal  bribe 
described  in  section  162(c)). 

(2)  Costs  incurred  for  non-long-term 
contract  activities.  If  a  taxpayer 
performs  a  non-long-term  contract 
activity,  as  defined  in  §  1.460-l(d)(2), 
that  is  incident  to  or  necessary  for  the 
manufacture,  building,  installation,  or 
construction  of  the  subject  matter  of  one 
or  more  of  the  taxpayer's  long-term 
contracts,  the  taxpayer  must  allocate  the 
costs  attributable  to  that  activity  to  such 
contract(s). 

(g)  Method  of  accounting.  A  taxpayer 
that  adopts  or  elects  a  cost  edlocation 
method  of  accounting  (or  changes  to 
another  cost  allocation  method  of 
accounting  with  the  Commissioner's 
consent)  must  apply  that  method 
consistently  for  all  similarly  classified 
contracts,  imtil  the  taxpayer  obtains  the 
Commissioner's  consent  under  section 
446(e)  to  change  to  another  cost 
allocation  method. 

Par.  9.  Section  1.460-6  is  amended  as 
follows: 

1.  A  sentence  is  added  to  the  end  of 
paragraph  (a)(2). 

2.  Li  the  third  sentence  of  paragraph 
(b)(1),  the  language  "by  substituting  '80 
percent'  for  '50  percent'  with"  is 
removed  and  "by  substituting  'at  least 
80  percent'  for  'more  than  50  percent' 
with"  is  added  in  its  place. 

3.  The  first  sentence  of  paragraph 
(c)(l)(ii)(A)  is  revised. 

4.  The  last  two  sentences  of  paragraph 
{c)(l){ii)(B)  are  removed. 

5.  In  the  last  sentence  of  paragraph 
(c)(l)(ii)(C)(2),  the  language  "§5h.6"  is 


removed  and  "§  301.9100-8  of  this 
chapter"  is  added  in  its  place. 

6.  In  the  fourth  sentence  of  paragraph 
(c)(2)(v)(A),  the  language  "similarly"  is 
removed. 

7.  The  first,  second,  fifth,  and  sixth 
sentences  of  paragraph  (c)(2)(v)(A)  are 
removed. 

8.  In  the  first  sentence  of  paragraph 
(c)(2)(vi)(B),  the  language  "§  1.451- 
3{b)(2)(ii).  (iii),  (iv),  and  §  1.451-3(d)(2). 
(3),  and  (4)"  is  removed  and  "§1.460- 
4(b)(4){i)"  is  added  in  its  place. 

9.  In  the  second  sentence  of  paragraph 
(c)(2)(vi)(B),  the  language  "the 
percentage  of  completion  method  and" 
is  removed. 

10.  In  the  third  sentence  of  paragraph 
(c)(2)(vi)(B),  the  language  ",  for 
purposes  of  both  the  percentage  of 
completion  method  and  the  look-back 
method"  is  removed. 

1 1 .  In  the  fourth  sentence  of 
paragraph  (c)(2)(vi)(B),  the  language 
"Similarly,  a"  is  removed  and  "A"  is 
added  in  its  place. 

12.  In  the  first  sentence  of  paragraph 
(c)(2)(vi){C),  the  language  "§  1.451-3(e)" 
is  removed  and  "§  1.460-l(e)"  is  added 
in  its  place. 

13.  The  heading  of  paragraph  (c)(4){iv) 
is  revised  and  the  last  two  sentences  are 
revised. 

14.  In  the  first  sentence  of  paragraph 
(d)(4)(ii)(C),  the  language  "  within  the 
meaning  of  section  1504(a)"  is  removed 
and  ",  as  defined  in  §  1.1502-l{h)"  is 
added  in  its  place. 

15.  In  the  fourth  sentence  of 
paragraph  (e)(2),  the  language  "  within 
the  meaning  of  section  1504(a)"  is 
removed  and  ",  as  defined  in  §  1.1502- 
1(h)"  is  added  in  its  place. 

The  revisions  and  addition  read  as 
follows: 

§  1 .46(>-€    Look-back  method. 

(a)*   *   * 

(2)  *  *   *  Paragraph  (j)  of  this  section 
provides  guidance  concerning  the 
election  not  to  apply  the  look-back 
method  in  de  minimis  cases. 
***** 

(c)  *  *  * 

(D*  *  * 

(ii)  *  *  * 

(A)  In  general.  Except  as  otherwise 
provided  in  section  460(b)(6)  or  §  1.460- 
6(e),  a  taxpayer  must  apply  the  look- 
back method  to  a  long-term  contract  in 
the  completion  year  and  in  any  post- 
completion  year  for  which  the  taxpayer 
must  adjust  total  contract  price  or  total 
allocable  contract  costs,  or  both,  imder 
the  PCM.  *  *  * 

***** 

(4)*   *   * 

(iv)  Additional  interest  due  on  look- 
back interest  only  after  tax  liability  due. 
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*   *   *  Unless  a  taxpayer  is  entitled  to  a 
tax  refund  that  fully  offsets  the  amount 
of  look-back  interest  due  the 
government,  the  look-back  interest  owed 
by  the  taxpayer  compounds  under 
section  6622  from  the  initial  due  date  of 
the  return  (without  regard  to  extensions) 
through  the  date  the  return,  not  the 
Form  8697.  is  filed.  Similarly,  if  a 
taxpayer  is  entitled  to  receive  look-back 
interest,  the  look-back  interest 
compounds  under  section  6622  from  the 
initial  due  date  of  the  return  (without 
regard  to  extensions)  through  the  date 
the" return,  not  the  Form  8697,  is  filed. 


§§1.460-7  and  1.460-8    [Removed] 

Par.  10.  Sections  1.460-7  and  1.460- 
8  are  removed. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  9»-10948  Filed  4-30-99;  8:45  am] 

BILUNG  CODE  483(M>1-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  105-3-0123;  FRL-6336-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  El 
Dorado  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  California  State 
Implementation  Plan  (SIP).  The  revision 
concerns  Rule  232,  which  regulates 
oxides  of  nitrogen  (NOx)  emissions  fi-om 
Biomass  Boilers. 

The  intended  effect  of  proposing 
limited  approval  and  limited 
disapproval  of  this  rule  is  to  regulate 
emissions  of  NOx  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  proposed  rule 
will  incorporate  this  rule  into  the 
federally  approved  SIP.  EPA  has 
evaluated  the  rule  and  is  proposing  a 
simultaneous  limited  approval  and 
limited  disapproval  under  provisions  of 
the  CAA  regarding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP,  do  not  fully  meet 
the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas. 


DATES:  Comments  must  be  received  on 
or  before  June  4,  1999. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 
Docket  (6102)  401  "M"  Street.  S.W., 
Washington,  D.C.  20460 
California  Air  Resources  Board, 
Stationary  Source  Division,  Ride 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812 
El  Dorado  County  Environmental 
Management  Department,  Air 
Pollution  Control  District.  2850 
Fairlane  Court,  Placerville,  CA  95667 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Addison,  Rulemaking  Office,  AIR-4,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901 
Telephone:  (415)  744-1160. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  proposed  for  limited 
approval  and  limited  disapproval  into 
the  California  SIP  is  El  Dorado  Coimty 
Air  Pollution  Control  District 
(EDCAPCD)  Rule  232,  Biomass  Boilers. 
Rule  232  was  submitted  by  the  State  of 
California  to  EPA  on  October  20, 1994. 

n.  Background 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  The 
air  quality  planning  requirements  for 
the  reduction  of  NOx  emissions  through 
reasonably  available  control  technology 
(RACT)  are  set  out  in  section  182(f)  of 
the  Clean  Air  Act. 

On  November  25,  1992,  EPA 
published  a  proposed  rule  entitled, 
"State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General 
Preamble;  Clean  Air  Act  Amendments 
of  1990  Implementation  of  Title  I; 
Proposed  Rule,"  (the  NOx  Supplement) 
which  describes  and  provides 
preliminary  guidance  on  the 
requirements  of  section  182(f).  The 
November  25,  1992,  action  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  document  by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 


requirements  to  major  stationary  soiux;es 
of  NOx  ("major"  as  defined  in  section 
302  and  sections  182(c),  (d).  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs). 
in  moderate  or  above  ozone 
nonattainment  areas.  EDCAPCD  is 
classified  as  severe; '  therefore  this  area 
is  subject  to  the  RACT  requirements  of 
section  182(b)(2)  and  the  November  15. 
1992  deadline  cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-enactment  control 
technologies  guidelines  (CTG) 
docimient  or  a  post-enactment  CTG 
document)  by  November  15.  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  & 
CTG  document  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  later  than  May  31, 
1995. 

This  document  addresses  EPA's 
proposed  action  for  El  Dorado  County 
Air  Pollution  Control  District 
(EDCAPCD)  Rule  232.  Biomass  Boilers. 
EDCAPCD  adopted  Rule  232  on  October 
18,  1994.  The  State  of  California 
submitted  this  Rule  232  to  EPA  on 
October  20,  1994.  The  rule  was  foimd  to 
be  complete  on  October  21,  1994. 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51, 
Appendix  V^. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  EDCAPCD  Rule  232  specifies 
exhaust  emission  standards  for  NOx. 
carbon  monoxide  {CO),  and  VOCs,  and 
was  originally  adopted  as  part  of 
EDCAPCD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone,  and  in  response  to 
the  CAA  requirements  cited  above.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  this  rule. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 


'  EDCAPCD  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(aj  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(November  6.  1991). 

-  EPA  adopted  the  completeness  criteria  on 
Februan,'  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 
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and  40  CFR  Part  51  (Requirements  for 
Prepariition,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpr  rtation  of  these  requirements, 
which  "orms  the  basis  for  today's  action, 
appear:  in  the  NOx  Supplement  (57  FR 
55620)  and  various  other  EPA  policy 
guidance  documents  \  Among  those 
provisions  is  the  requirement  that  a 
NOx  n:  le  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
station  try  sources  of  NOx  emissions. 

For  t  le  purposes  of  assisting  State  and 
local  aj  encies  in  developing  NOx  RACT 
rules,  I  PA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOic  Supplement,  EPA  provides 
prelimi  nary  guidance  on  how  RA.CT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitttes  RACT  for  stationary  sources 
has  bee  n  directed  towards  application 
for  VO(-  sources,  much  of  the  guidance 
is  also  i  ipplicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Sx  pplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs)J  that  identify  alternative  controls 
for  all  c  ategories  of  stationary  sources  of 
NOx-  T  le  ACT  documents  will  provide 
inform!  tion  on  control  technology  for 
station*  ry  sources  that  emit  or  have  the 
potenti  d  to  emit  25  tons  per  year  or 
more  oi  NOx.  However,  the  ACTs  will 
not  est^lish  a  presumptive  norm  for 
what  islconsidered  RACT  for  stationary 
sources  of  NOx-  In  general,  the  guidance 
documi  nts  cited  above,  as  well  as  other 
relevan :  and  applicable  guidance 
docum«  nts,  have  been  set  forth  to 
ensure  hat  submitted  NOx  RACT  rules 
meet  Fe  deral  RACT  requirements  and 
are  full; '  enforceable  and  strengthen  or 
maintain  the  SIP. 

The  C  lalifomia  Air  Resources  Board 
(CARB)  developed  a  guidance  document 
entitled!  Determination  of  Reasonably 
Availah  e  Control  Technology  and  Best 
Availah  e  Retrofit  Control  Technology  - 
for  Inst  tutional.  Industrial  and 
Commercial  Boilers,  Steam  Generators 
and  Process  Heaters  (July  1991).  EPA 
has  foui  \d  this  guidance  document  to  be 
consist!  nt  with  the  CAA's  RACT 
requirei  nents  and  has  used  it  in 
evaluat  ng  EDCAPCD  Rule  232. 

Ther«  is  currently  no  version  of  El 
Dorado  County  Air  Pollution  Control 


'  Amor  ; 
guidance 
post-1 
concern 
"Issues 
Deficient 
Appendi}< 
Notice 
published 


other  things,  the  pre-amendment 
:onsists  of  those  portions  of  the  proposed 
987]ozone  and  carbon  monoxide  policy  that 
52  FR  45044  (November  24,  1987); 
Relating  to  VOC  regulation  Cutpoints, 
,  and  Deviation,  Clarification  to 
D  of  November  24,  1967  Federal  Register 
ue  Book)  (notice  of  availability  was 
in  the  Federal  Register  on  May  25, 1988). 


District  (EDCAPCD)  Rule  232,  Biomass 
Boilers,  in  the  SIP.  The  submitted  rule 
includes  the  following  provisions: 

•  General  provisions  including 
applicability,  exemptions,  and  definitions. 

•  Exhaust  emissions  standards  for  oxides 
of  nitrogen  (NOx),  volatile  organic 
compounds  (VOCs)  and  carbon  monoxide 
(CO). 

•  Administrative  and  monitoring 
requirements  including  compliance 
schedule,  reporting  requirements,  monitoring 
and  record  keeping,  and  test  methods. 

Rules  submitted  to  EPA  for  approval 
as  revisions  to  the  SIP  must  be  fully 
enforceable,  must  maintain  or 
strengthen  the  SEP  and  must  conform 
with  EPA  policy  in  order  to  be  approved 
by  EPA.  When  reviewing  ndes  for  SIP 
approvability,  EPA  evaluates 
enforceability  elements  such  as  test 
methods,  record  keeping,  and 
compliance  testing  in  addition  to  RACT 
guidance  regarding  emission  limits. 

Rule  232  strengthens  the  SIP  through 
the  addition  of  enforceable  measures 
such  as  record  keeping,  test  methods, 
definitions,  and  more  stringent 
compliance  testing.  Because  there  is  no 
existing  SIP  rule,  the  incorporation  of 
Rule  232  into  the  SIP  would  decrease 
the  NOx  emissions  allowed  by  the  SIP. 

EPA  has  evaluated  EDCAPCD  Rule 
232  for  consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy  and  has 
found  that,  although  EDCAPCD  Rule 
232  will  strengthen  the  SIP,  this  rule 
contains  the  following  deficiency  which 
must  be  corrected  pursuant  to  the 
section  182(a)(2)(A)  requirement  of  Part 
D  of  the  CAA. 

•  Section  232.4  (A)  regarding  the 
compliance  schedule  of  the  Rule,  must 
be  modified  to  include  a  compliance 
schedule  for  facilities  requiring 
emissions  control  equipment  to  achieve 
emissions  limits,  as  defined  in  the  Clean 
Air  Act.  The  compliance  schedule  for 
facilities  requiring  emissions  control 
equipment  should  specify  a  final 
compliance  schedule  to  be  achieved  no 
later  than  two  years  after  the 
determination  is  made  that  emissions 
control  equipment  is  required. 

A  detailed  discussion  of  this  rule 
deficiency  can  be  found  in  the 
Technical  Support  Document  for  Rule 
232,  dated  December  2,  1998,  which  is 
available  from  the  U.S.  EPA,  Region  IX 
office.  Because  of  this  deficiency,  EPA 
cannot  grant  full  approval  of  this  nUe 
under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  rule  imder  section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  imder 


section  110(k)(3),  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  EDCAPCD's 
submitted  Rule  232  imder  sections 
110(k)(3)  and  301(a)  of  the  CAA.  At  the 
same  time,  EPA  is  also  proposing  a 
limited  disapproval  of  this  rule  because 
it  contains  a  deficiency  which  must  be 
corrected  in  order  to  fully  meet  the 
requirements  of  sections  182(a)(2), 
182(b)(2),  182(f).  of  part  D  of  the  CAA. 
Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 
imder  section  llO(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  1 79(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  1 79(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rule  covered  by  this  document 
has  been  adopted  by  the  El  Dorado 
Coimty  Air  Pollution  Control  District 
and  is  currently  in  effect  in  the  El 
Dorado  County  Air  Pollution  Control 
District.  EPA's  final  limited  disapproval 
action  will  not  prevent  the  El  Dorado 
County  Air  Pollution  Control  District  or 
EPA  firom  enforcing  this  rule. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovenmiental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
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consultation  with  representatives  of 
aifected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
envirormiental  hecdth  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 


summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regvdation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commxmities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 


is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Oxides  of 
nitrogen  Ozone,  Reporting  and  record 
keeping  requirements,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  April  21. 1999. 
Laura  Yoshii, 

Deputy  Regional  Administrator.  Region  DC. 
(FR  Doc.  99-11275  Filed  5-4-99;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  083-4-01 22a;  FRL  -6336-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  El 
Dorado  County  Air  Pollution  Control 
District  (EDCAPCD) 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUIMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  California  State 
Implementation  Plan  (SIP).  The  El 
Dorado  County  Air  Pollution  Control 
District  (EDCAPCD),  Rule  229  concerns 
control  of  emissions  of  oxides  of 
nitrogen  (NOx)  from  industrial, 
institutional,  and  commercial  boilers, 
steam  generators,  and  process  heaters. 

The  intended  effect  of  proposing 
limited  approval  and  limited 
disapproval  of  this  rule  is  to  reg^date 
emissions  of  Oxides  of  Nitrogen  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
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evaluated  the  rule  and  is 
proposing  a  simultaneous  limited 
approv  il  and  limited  disapproval  under 
provisi  3ns  of  the  CAA  regarding  EPA 
action  )n  SIP  submittals  and  general 
rulema  dng  authority  because  these 
revisio:  is,  while  strengthening  the  SIP, 
do  not  Tilly  meet  the  CAA  provisions 
regardi  ig  plan  submissions  and 
requirements  for  nonattainment  areas. 

dates: 
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Francis  co 


Comments  must  be  received  on 
June  4,  1999. 

:  Comments  may  be  mailed 
Steckel,  Rulemaking  Office, 
Air  Division,  U.S. 

Protection  Agency. 
IX,  75  Hawthorne  Street,  San 
CA  94105-3901. 
of  the  rule  and  EPA's 
report  of  the  rule  are 
e  for  public  inspection  at  EPA's 
IX  office  during  normal  business 
I  Copies  of  the  submitted  rule  are 
lable  for  inspection  at  the 
locations: 
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to:  Anqrew 
AIR-4, 

Environmental 
Region 
rancii 
Copi 
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evaluat  on 
availab 
Region 
hours, 
also  avti 
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Enviroi  imental  Protection  Agency,  Air 
Dock;t  (6102)  401  "M"  Street,  S.W., 
WasHngton,  D.C.  20460 
Califon  lia  Air  Resources  Board, 
Stati<  nary  Source  Division,  Rule 
Evali  ation  Section,  2020  'L'  Street, 
Sacramento,  CA  95812 
El  Dora  do  County  Enviromnental 
Management  Department,  Air 
Pollution  Control  District,  2850 
Fairliine  Court,  Placerville,  CA  95667 
FOR  FUf  THER  INFORMATION  CONTACT:  Ed 
Addiso  1,  Rulemaking  Office,  AIR-4,  Air 
Division,  U.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne 
Street.  $an  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1160. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  r  ale  being  proposed  for  limited 
approval  and  limited  disapproval  into 
the  Caltfomia  SIP  is  EDCAPCD's  Rule 
229,  In<  ustrial.  Institutional,  and 
Commercial  Boilers,  Steam  Generators, 
and  Pro  cess  Heaters.  Rule  229  was 
submitted  by  the  State  of  California  to 
EPA  on  October  20,  1994. 

n.  Bacli  ground 

On  N  jvember  15,  1990,  the  Clean  Air 
Act  Am  endments  of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat.  2399. 
codifiec  at  42  U.S.C.  7401-7671q.  The 
air  qual  ity  planning  requirements  for 
the  redi  ction  of  NOx  emissions  through 
reasona  jly  available  control  technology 
(RACT)  are  set  out  in  section  182  (f)  of 
the  Cle<  n  Air  Act. 


On  November  25, 1992,  EPA 
published  a  proposed  rule  entitled, 
"State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General 
Preamble;  Clean  Air  Act  Amendments 
of  1990  Implementation  of  Title  I; 
Proposed  Rule,"  (the  NOx  Supplement) 
which  describes  and  provides 
preliminary  guidance  on  the 
requirements  of  section  182(f).  The 
November  25, 1992,  action  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  document  by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  sections  182(c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  EDCAPCD  is 
classified  as  severe; '  therefore  this  area 
is  subject  to  the  RACT  requirements  of 
section  182(b)(2)  and  the  November  15, 
1992  deadline  cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-enactment  control 
technologies  guidelines  (CTG) 
document  or  a  post-enactment  CTG 
docimient)  by  November  15,  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  later  than  May  31, 
1995. 

This  docimient  addresses  EPA's 
proposed  action  for  El  Dorado  County 
Air  Pollution  Control  District 
(EDCAPCD)  Rule  229,  Industrial, 
Institutional,  and  Commercial  Boilers, 
Steam  Generators,  and  Process  Heaters. 
EDCAPCD  adopted  Rule  229  on 
September  27,  1994.  The  State  of 
California  submitted  this  Rule  229  to 
EPA  on  October  20,  1994  The  rule  was 
found  to  be  complete  on  October  21, 
1994,  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  Part 
51,  Appendix  V-. 
(   NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 


'  EDCAPCD  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(November  6,  1991). 

-  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


smog.  EDCAPCD  Rule  229  specifies 
exhaust  emission  standards  for  NOx, 
carbon  monoxide  (CO),  and  VOCs,  and 
was  originally  adopted  as  part  of 
EDCAPCD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone,  and  in  response  to 
the  CAA  requirements  cited  above.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  this  rule. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foxmd 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  NOx  Supplement  (57  FR 
55620)  and  various  other  EPA  policy 
guidance  documents  ^.  Among  those 
provisions  is  the  requirement  that  a 
NOx  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  NOx  emissions. 

For  the  purposes  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOx  Supplement,  EPA  provides 
preliminary  guidance  on  how  RACT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx.  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx.  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 


'Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987): 
"Issues  Relating  to  VOC  regulation  Cutpoints, 
Deficiencies,  and  Deviation.  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25,  1988). 
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ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

The  California  Air  Resources  Board 
(CARB),  developed  a  guidance 
document  entitled  Determination  of 
Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology  for  Institutional, 
Industrial  and  Commercial  Boilers, 
Steam  Generators  and  Process  Heaters 
(July  1991).  EPA  has  found  the  guidance 
consistent  with  the  CAA  and  used  the 
CARB  guidance  document  in  evaluating 
Rule  229  for  consistency  with  the  CAA's 
RACT  requirements. 

There  is  currently  no  version  of  El 
Dorado  County  Air  Pollution  Control 
District  (EDCAPCD)  Rule  229, 
Industrial,  Institutional,  and 
Commercial  Boilers,  Steam  Generators, 
and  Process  Heaters,  in  the  SIP.  The 
submitted  rule  includes  the  following 
provisions: 

•  General  provisions  including 
applicability,  exemptions,  and  definitions. 

•  Exhaust  emissions  standards  for  oxides 
of  nitrogen  (NOx),  volatile  organic 
compounds  (VOCs)  and  carbon  monoxide 
(CO). 

•  Administrative  and  monitoring 
requirements  including  compliance 
schedule,  reporting  requirements,  monitoring 
and  record  keeping,  and  test  methods. 

Rules  submitted  to  EPA  for  approval 
as  revisions  to  the  SIP  must  be  fully 
enforceable,  must  maintain  or 
strengthen  the  SIP  and  must  conform 
with  EPA  policy  in  order  to  be  approved 
by  EPA.  When  reviewing  rules  for  SIP 
approvability,  EPA  evaluates 
enforceability  elements  such  as  test 
methods,  record  keeping,  and 
compliance  testing  in  addition  to  RACT 
guidance  regarding  emission  limits. 
Rule  229  strengthens  the  SIP  through 
the  addition  of  enforceable  measures 
such  as  record  keeping,  test  methods, 
definitions,  and  more  stringent 
compliance  testing.  Because  there  is  no 
existing  SIP  rule,  the  incorporation  of 
Rule  229  into  the  SIP  would  decrease 
the  NOx  emissions  allowed  by  the  SIP. 

EPA  has  evaluated  EDCAPCD  Rule 
229  for  consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy  and  has 
found  that,  although  EDCAPCD  Rule 
229  will  strengthen  the  SIP,  this  rule 
contains  the  following  deficiencies 
which  must  be  corrected  pursuant  to  the 
section  182(a)(2)(A)  requirement  of  Part 
D  of  the  CAA. 

•  Section  229.3  (D):  Alternate 
Emission  Control  Plan  (AECP): 
Provisions  must  be  consistent  with  the 
EPA  Emissions  Trading  Policy 
Statement  (ETPS)  published  on 
December  4,  1986  (51  FR  43814),  the 


Economic  Incentive  Program  Rules  (EIP) 
promulgated  April  7,  1994  (59  FR 
16690),  and  EPA  policies  regarding 
equivalency  provisions,  AECPs,  cross- 
line  averaging,  and  other  bubbles  as 
described  in  the  docimient  entitled, 
"Issues  Relating  to  VOC  Regulation 
Cutpoints,  deficiencies,  and  deviations: 
Clarification  to  Appendix  D  of 
November  24,  1987  Federal  Register." 
The  EIP  and  EPA  policies  required 
AECP  provisions  to  meet,  among  other 
things,  a  10  percent  (%)  or  greater 
reduction  in  emissions  beyond  the 
established  baseline. 

•  The  nomenclature  regarding 
"emissions  factors"  is  unclear:  The 
words  "daily  NOx  emission  factor" 
should  be  defined  relative  to  the  NOx 
emissions  level  as  stated  in  Section 
229.3  (A). 

•  Section  229.3  (D)  (1)  (c):  The 
"overall  average  emission  factor" 
should  be  defined  and  the  method  of 
calculating  described  in  the  rule. 

•  Section  229.3  (D)  (4)  (b)  (2):  The 
"Permitted  emissions  factors"  should  be 
defined. 

•  Section  229.3  (D)  (4)  (b):  Provisions 
3),  4),  and  5)  should  be  defined  and  the 
method  of  determining  emissions/ 
emission  factors  should  be  included  in 
the  rule. 

•  Section  229.3  (D)  (5)  (c)  and  (d): 
"The  daily  overall  average  pounds  of 
NOx/MMBTU"  should  be  defined. 

•  Section  229.3  (D)  and  Section  229.3 
(D)  (6): 

•  Reduction  of  the  daily  NOx 
emissions  in  the  AECP  should  be  to  less 
than  90  percent  of  the  NOx  emissions 
that  would  result  if  each  unit  in 
operation  were  individually  in 
compliance  with  Section  229.3  (A). 

•  Section  229.3  (D)  (6):  Language 
should  be  modified  to:  "*   *   *  the 
emission  factor  calculated  in  Section 
229.3  D.5.d.  exceeds  90  %  of  the 
emission  factor  calculated  in  section 
229.3  D.5.C.,  the  excess  emissions  shall 
be  considered  a  violation  of  the  rule." 

•  Section  229.3  (D)  and  Section  229.5 
(B)  (2):  Executive  Officer's  discretion 
language  should  be  expanded  to  include 
"as  approved  by  the  Air  Pollution 
Control  Officer  utilizing  methods 
approved  by  the  California  Air 
Resources  Board  and  the  U.S.  EPA." 

•  Provisions  should  include 
notification  language  for  exceedances. 

Regarding  other  sections  of  the  Rule: 

•  Section  229.3  (A):  Annual  Heat 
Inputs:  To  be  consistent  with  the  CARB 
Determination  the  language  should  be 
modified  to:  "greater  than  or  equal  to 
90,000  therms  for  any  of  the  three 
previous  calender  years,". 

•  Section  229.3  (C):  Equipment 
requirements:  Flow  rate  meters  should 


be  specified  as  "non-resettable, 
totalizing  meters"  for  both  mass  flow 
and  volumetric  flow  meters. 

•  Section  229.4  (A):  Compliance 
schedule:  A  date  for  facilities  to  achieve 
full  compliance  should  be  specified. 

A  more  detailed  discussion  of  these 
rule  deficiencies  can  be  found  in  the 
Technical  Support  Document  for  Rule 
229,  dated  January  29,  1999,  which  is 
available  from  the  U.S.  EPA,  Region  IX 
office. 

Because  of  these  deficiencies,  EPA 
cannot  grant  full  approval  of  this  rule 
imder  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  rule  under  section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  under 
section  110(k)(3),  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessar\'  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval. 

In  order  to  strengthen  the  SIP,  EPA  is 
proposing  a  limited  approval  of 
EDCAPCD's  submitted  Rule  229  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies 
which  must  be  corrected  in  order  to 
fully  meet  the  requirements  of  sections 
182(a)(2),  182(b)(2),  182(f),  of  part  D  of 
the  CAA.  Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment.  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  1 79(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c). 

It  should  be  noted  that  the  rule 
covered  by  this  document  has  been 
adopted  by  the  El  Dorado  County  Air 
Pollution  Control  District  and  is 
currently  in  effect  in  the  El  Dorado 
Coimty  Air  Pollution  Control  District 
EPA's  final  limited  disapproval  action 
will  not  prevent  the  El  Dorado  County 
Air  Pollution  Control  District  or  EPA 
from  enforcing  this  rule. 
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rv.  AdministTative  Requirements 

A.  Exe-utive  Order  12866 
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(OMB)  has  exempted  this  regulatory 
action  Tom  Executive  Order  (E.O.) 
12866.  Regulatory  Planning  and  Review. 

B.  Exei  utive  Order  12875 

Und  >r  Executive  Order  12875. 
Enhani  ;ing  the  Intergovernmental 
Partnership.  EPA  may  not  issue  a 
regulat  ion  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  o  tribal  government,  unless  the 
Federa  government  provides  the  funds 
necessi  iry  to  pay  the  direct  compliance 
costs  ii  icurred  by  those  governments,  or 
EPA  cc  nsults  with  those  governments.  If 
EPA  cc  mplies  by  consulting.  Executive 
Order    2875  requires  EPA  to  provide  to 
the  Ofl  ce  of  Management  and  Budget  a 
descri{  tion  of  the  extent  of  EPA's  prior 
consul  ation  with  representatives  of 
affectei  1  State,  local  and  tribal 
govern  nents,  the  nature  of  their 
concer  is,  copies  of  any  written 
commi  nications  from  the  governments, 
and  a  s  tatement  supporting  the  need  to 
issue  I  le  regulation.  In  addition, 
Execut  ve  Order  12875  requires  EPA  to 
develo  )  an  effective  process  permitting 
electee  officials  and  other 
represf  ntatives  of  State,  local  and  tribal 
govern  nents  "to  provide  meaningful 
and  tir  lely  input  in  the  development  of 
regulat  jry  proposals  containing 
signifi(  ant  unfunded  mandates." 
Today' !  rule  does  not  create  a  mandate 
on  Stat  3,  local  or  tribal  governments. 
The  ru  e  does  not  impose  any 
enforcf  able  duties  on  these  entities. 
Accorc  ingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this   ule. 

C.  Exec  utive  Order  13045 

Prote  ction  of  Children  from 
Enviroi  imental  Health  Risks  and  Safety 
Risks  (I  i2  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determ  ned  to  be  "economically 
signific  ant"  as  defined  under  E.O. 
12866,  md  (2)  concerns  an 
enviroi  mental  health  or  safety  risk  that 
EPA  ha  s  reason  to  believe  may  have  a 
dispro[  ortionate  effect  on  children.  If 
the  reg  ilatory  action  meets  both  criteria, 
the  Ag<  ncy  must  evaluate  the 
enviroi  mental  health  or  safety  effects  of 
apned  rule  on  children,  and 
why  the  planned  regulation  is 
e  to  other  potentially  effective 
rea  sonably  feasible  alternatives 
d(  red  by  the  Agency.  This  rule  is 
bject  to  E.O.  13045  because  it  does 
invplve  decisions  intended  to 

environmental  health  or  safety 


D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  goverrmaents.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  goverrmients,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  1  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 


constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Oxides  of 
nitrogen  Ozone,  Reporting  and  record 
keeping  requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  April  16,  1999. 
Laura  Yoshii, 

Deputy  Regional  Administrator,  Region  IX, 
[FR  Doc.  99-11274  Filed  5^-99:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[CA-01 0-0001 -ec,  FFH.-6336-2] 

Classification  of  the  San  Francisco 
Bay  Area  Ozone  Nonattainment  Area 
for  Congestion  Mitigation  and  Air 
Quality  (CMAQ)  Improvement  Program 
Purposes;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of  the 
comment  period. 

summary:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
published  March  18,  1999  (64  FR 
13383).  On  March  18,  1999,  EPA 
proposed  to  classify  the  San  Francisco 
Bay  Area  pursuant  to  section  172(a)  of 
the  Clean  Air  Act  as  moderate  for 
CMAQ  purposes  only,  and  the 
classification  is  intended  only  in 
relation  to  the  area's  treatment  luider 
CMAQ. 

At  the  request  of  the  Santa  Barbara 
County  Association  of  Governments, 
EPA  is  extending  the  comment  period 
for  30  days. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  May  19,  1999. 

ADDRESSES:  Comments  should  be 
submitted  to:  Celia  Bloomfield, 
Planning  Office  (AIR-2),  Air  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celia  Bloomfield,  U.S.  EPA  Region  IX,  at 
(415)  744-1249. 

Dated:  April  27,  1999. 
David  P.  Howekamp, 

Acting,  Regional  Administrator,  Region  IX. 
[FR  Doc.  99-11272  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Parts  360  and  387 

[FHWA  Docket  No.  FHWA-97-2923;  MC-97- 
11] 

RIN  212&-AE06 

Qualifications  of  Motor  Carriers  to  Self- 
insure  Their  Operations  and  Fees  to 
Support  the  Approval  and  Compliance 
Process 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMARY:  This  dociunent  proposes  to 
identify  circumstances  in  which  the 
public  is  subjected  to  an  unacceptable 
level  of  risk  of  uncompensated  losses 
generated  from  bodily  injury  and 
property  damage  (BI&PD)  claims  arising 
from  the  actions  of  for-hire  motor 
carriers  conducting  self-insured 
operations  in  interstate  or  foreign 
commerce.  More  specifically,  the  FHWA 
seeks  public  comment  on  a  proposal  to 
reevaluate  the  secmity  and  collateral 
requirements  of  any  self-insiu«d  carrier 
that  fails  to  generate  from  operations, 
after  payment  of  all  expenses  except 
annual  self-insiuance  claims  expenses, 
twice  the  level  of  cash  needed  to  pay  the 
self-insiuance  claims.  The  FHWA  also 
proposes  to  assess  an  additional 
application  fee  to  cover  carrier  requests 
for  modifications  and  alterations  to  self- 
insurance  authorizations  which  require 
a  reevaluation  of  the  carrier's  financial 
condition.  The  FHWA  can  now  do  the 
basic  first-time  self-insurance 
application  for  $3,000.  This  amount  is 
$1,200  less  than  the  $4,200  fee  the 
FHWA  currently  charges.  Thus,  the 
agency  is  also  proposing  to  reduce  the 
fee  for  processing  the  initial  application 
to  $3,000  for  an  economic  cost  savings. 
The  proposed  actions  will  not  apply  to 
carriers  authorized  to  self-insure  cargo- 
only  claims.  The  requirements  for  cargo- 
only  self-insurance  are  not  substantial 
because  the  required  cargo  coverage  is 
relatively  small.  Consequently,  the 
expenses  for  reviewing  cargo-only 
applications  are  not  significant.  Further, 
the  risk  of  an  unacceptable  level  of 
uncompensated  self-insurance  cargo 
claims  is  low. 

Finally,  this  NPRM  would  also 
propose  implementing  additional 
procedures  necessary  for  motor  carriers 
to  establish  billing  accounts  to  pay  all 
insurance-related  fees  required  by  the 
Federal  Highway  Administration.  A 
schedule  of  filing  fees  and  general 
instructions  regarding  payment  are 
provided. 

DATES:  Conmients  must  be  received  on 
or  before  July  6, 1999. 
ADDRESSES:  Your  signed,  written 
comments  must  refer  to  the  docket 
number  appearing  at  the  top  of  this 
docimient  and  you  must  submit  the 
comments  to  the  Docket  Clerk,  U.S. 
DOT  Dockets,  Room  PL- 401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 


include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  F.  Grimm,  (202)  366-4039,  or  Mr. 
Stanley  M.  Braverman,  (202)  358-7035, 
Office  of  Motor  Carriers,  FHWA,  400 
Virginia  Avenue,  SW.,  Suite  600, 
Washington,  DC  20024;  or  Mr.  Michael 
J.  Falk,  Office  of  the  Chief  Counsel, 
HCC-20,  (202)  366-1384,  FHWA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  dociiment 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

I.  Background 

On  September  23.  1997,  the  FHWA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
examine  the  sufficiency  of  existing  self- 
insurance  requirements,  the  need  for 
assessing  additional  fees  for  processing 
and  monitoring  functions,  and  the 
propriety  of  seeking  congressional 
authorization  to  terminate  the  self- 
insurance  program  altogether  (62  FR 
49654,  FHWA  Docket  No.  MC-97-11). 
On  September  29,  1997,  the  FHWA 
corrected  the  assigned  FHWA  docket 
number  and  address  for  submission  of 
comments  (62  FR  50892,  FHWA  Docket 
No.  FHWA-97-2923;  MC-97-11). 

The  ANPRM  was  published  primarily 
to  obtain  comments  from  motor  carriers, 
insiuance  companies,  and  other 
interested  parties  to  determine  whether 
the  existing  self-insurance  requirements 
and  conditions  were  sufficiently 
stringent  to  ensure  that  the  public  is 
protected  against  uncompensated  losses. 
The  FHWA  requested  public  comment 
on  the  sufficiency  of  the  back-up 
collateral  required  for  the  authorizations 
both  in  form  and  amount,  the  reporting 
requirements,  and  on  proposed  fees  to 
cover  application  modification  and 
monitoring  functions.  The  former 
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Interst.  te  Commerce  Commission  (ICC) 
always  charged  application  fees; 
howev(  (r,  charges  for  monitoring  carrier 
compli  uice  with  agency  requirements 
were  not  assessed.  A  series  of  questions 
raising  issues  concerning  the  merits  of 
retainii  ig  the  self-insiuance  program 
were  ako  proposed. 

The  '  transportation  Equity  Act  for  the 
21st  Ce  atury  (Pub.  Law  105-178,  112 
Stat.  IC  7)  (Jime  9,  1998)  makes  no 
change  i  in  the  authorization  to  provide 
a  self-ii  isurance  program  and  does  not 
impact  on  the  recommendations 
contain  ed  herein. 

n.  Res]  lonses  to  Public  Comments 

Twenty-seven  (27)  comments  were 
receive  i  from  motor  carriers  and  their 
associa  ions,  insurance  associations,  a 
i  isiu-ance  company,  and  a  law 

I  comments  were  received  from 
;  with  baakruptcy  claims  pending 
carriers  that  were  previously 
authori  sed  to  self-insure. 
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single 
firm, 
parties 
against 


A.  The  Propriety  of  Retaining  the  Self- 
Insurai  ce  Program 

The  carriers,  their  associations,  and 
the  sol«  conunenting  insurance 
compai  y  argue  that  self-insurance 
should  36  retained.  Apart  from 
illustraling  the  carrier  benefits  derived 
from  the  program,  several  commenters 
contend  that  as  long  as  the  Federal 
requirement  for  mandatory  insurance 
remain!!  in  place,  the  self-insiu^nce 
option  ihould  remain  available  to 
qualifie  d  applicants.  The  National 
Associa  tion  of  Independent  Insurers  and 
the  conmenting  law  firm  urge  repeal  of 
the  self  insiucince  program,  and  the 
Advoca  tes  for  Highway  and  Auto  Safety 
call  inti  I  question  the  entire  mandatory 
insuran  ce  requirement  for  motor 
carriers  The  issue  concerning 
mandat  Dry  insurance  is  clearly  beyond 
the  sco|  )e  of  this  proceeding  and, 
accordi  igly,  the  FHWA  makes  no 
comme:  it  on  the  proposal  offered  by  the 
Advoca  tes  for  Highway  and  Auto  Safety. 
Nevertl  eless,  the  mandatory  insurance 
require;  nent  is  a  relevant  consideration 
in  atten  ipting  to  determine  the  propriety 
of  retaining  the  self-insurance 
authori;  jation.  The  FHWA  is  persuaded 
by  the  equity  of  the  carriers'  contention 
that  the  continued  existence  of  the 
mandatary  requirement  justifies  the  self- 
insuran  ce  option  for  qualified 
applicaits. 

B.  Prop  :)sed  Changes  in  Security 
Require  ments  and  Fee  Proposals 

For  tlie  most  part,  the  carriers  and 
carrier  <  issociations  dispute  that  any 
problems  with  the  self-insurance 
progran  i  exist  and  object  to  the 
alteratii  m  of  security  and  reporting 


requirements,  and  the  imposition  of 
additional  fees.  In  support  of  this 
proposition,  commenters  argue  that  the 
ICC  Termination  Act  of  1995  (ICCTA) 
(Pub.  L.  No.  104-88,  109  Stat.  803) 
prohibits  the  imposition  of  additional 
requirements  on  carriers  already  granted 
authorization  to  self-insiu'e.  Several 
carriers  also  contend  that  the 
monitoring  fees  are  discriminatory  since 
the  FHWA  does  not  assess  a  fee  for 
insiu-ance  filings.  Some  carriers 
indicated  that  reasonable  charges 
reflecting  the  actual  expenses  incurred 
in  dealing  with  special  modifications 
should  be  recovered. 

The  provision  of  the  ICCTA  which 
applies  to  the  issue  raised  by  the 
complaining  carriers,  49  U.S.C. 
13906(d),  provides:  "Motor  carriers 
which  have  been  granted  authority  to 
self-insure  as  of  the  effective  date  of  this 
section  shall  retain  that  authority 
unless,  for  good  cause  shown  and  after 
notice  and  an  opportunity  for  a  hearing, 
the  Secretary  [of  Transportation]  finds 
that  the  authority  must  be  revoked." 
This  section  merely  provides  that 
challenges  to  a  self-insurance  grant  must 
be  made  on  a  case-by-case  basis. 
Fiulher,  each  self-insurance 
authorization  contains  a  condition 
which  provides  that  the  FHWA  retains 
the  authority  to  terminate  the 
authorization  when  it  appears  that  the 
carrier's  financial  arrangements  fail  to 
provide  satisfactory  protection  to  the 
public.  Another  condition  authorizes 
the  FHWA  to  require  the  carrier  to 
submit  any  additional  information  the 
FHWA  deems  necessary.  Clearly,  the 
FHWA  retains  the  authority  to  impose 
additional  requirements  where 
circumstances  justify  such  action. 

The  FHWA  does  not  agree  with  the 
contention  that  the  imposition  of 
monitoring  fees  on  carriers  holding  self- 
insurance  authorizations  is  prohibited. 
The  carriers  seek  to  equate  the 
monitoring  fees  with  a  new  qualification 
that  would  be  imposed  on  all  self- 
insured  carriers.  The  imposition  of  a  fee 
has  nothing  to  do  with  a  carrier's 
qualifications  to  self-insure.  Certainly, 
the  carriers  could  not  seriously  contend 
that  the  monitoring  fee  presents  a 
barrier  to  self-insiued  operations,  given 
the  req\iired  showing  of  financial 
fitness. 

Several  commenters  have  questioned 
the  ability  of  the  FHWA  to  conduct  the 
necessary  oversight.  The  FHWA  has 
hired  an  investment  banking  firm  (the 
firm)  to  conduct  the  yearly  monitoring 
and  application  analysis  in  an  effort  to 
upgrade  the  quality  of  the  financial 
reviews.  Decisions  regarding 
authorizations  and  continued 
compliance  will  still  be  made  by  the 


FHWA  staff  based  on  the  information 
provided  by  the  contractor.  The 
decision  to  employ  a  contractor  was 
designed  to  accomplish  two  piuposes: 
(1)  to  upgrade  the  quality  of  the 
fincUicial  analysis  and  oversight;  and  (2) 
to  provide  the  resources  to  ensure  that 
the  necessary  tasks  were  accomplished 
in  a  timely  manner.  3 

The  firm's  charges  for  the  quarterly 
and  annual  compliance  review  amount 
to  $2,600  per  carrier.  The  charges  can  be 
broken  down  as  follows: 

Fees  To  Monitor  Existing  Self- 
Insured  Carrier 


Annual  moni- 
toring fee-exist- 
ing carrier 

Hours 

Hourly 
rate 

Total 

Clerical  

Financial  and 
claims  anal- 
ysis   

Report  prepara- 
tion   

Principal  con- 
sultant   

Director  

2.5 

10.0 

12.0 

1.0 
1.0 

$34.40 

91.40 

91.40 

177.39 
249.47 

$86.00 

914.00 

1.096.80 

177.39 
249.47 

Total  

26.5 

2,523.66 

The  contractor  conducts  a  complete 
carrier  review  regardless  of  the  number 
of  carriers  conducting  operations  under 
a  parent.  Each  carrier  retains  its  own 
authorization  and  must  comply  with 
various  conditions.  Ciurendy,  the  self- 
insurance  monitoring  costs  are 
subsidized  by  the  fees  generated  from 
new  carrier  applicants.  Despite  carrier 
claims  to  the  contrary,  the  FHWA 
assesses  a  fee  to  cover  the  cost  of  each 
insiu-ance  filing  made  on  behalf  of 
carriers  operating  with  commercial 
insurance  to  ensiue  accuracy.  The 
FHWA  finds  nothing  in  the  ICCTA  that 
would  bar  the  imposition  of  reasonable 
fees  to  recover  costs  associated  with 
monitoring  the  self-insiu-ance 
conditions.  Failure  to  recover  the 
annual  monitoring  costs  would  continue 
the  luifair  cross  subsidization  of  the  self- 
insurance  program  by  carriers  that  do 
not  enjoy  its  benefits.  The  proposed 
monitoring  fee  would  be  due  on  the 
filing  date  of  the  carrier's  annual  report 
[90  days  after  the  end  of  the  reporting 
year]. 

The  recent  financial  failures  of  three 
self-insured  carriers  have  caused  the 
FIfWA  to  reevaluate  its  ability  to 
properly  monitor  the  financial  condition 
of  carriers  and  insure  that  continued 
operations  will  generate  sufficient  funds 
to  pay  self-insurance  claims.  Since 
proration  and  disbursement  of  trust 
funds  is  still  pending  in  two  cases,  the 
FHWA  deems  comment  on  the  impact 
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of  the  proceedings  to  be  inappropriate  at 
this  time,  especially  since  none  of  the 
affected  parties  have  filed  comments  in 
this  proceeding.  The  FHWA  considers 
any  self-insured  carrier's  financial 
failure  to  be  a  breach  of  the  integrity  of 
the  program,  as  well  as  imposing  an 
unanticipated  and  imjustifiable  risk  on 
the  public.  In  this  regard,  the  FHWA 
considers  carrier  comments  that  all 
business  activities  generate  risks  to  be 
unpersuasive.  Since  the  FHWA  is 
charged  writh  administering  the  self- 
insurance  program,  it  must  insure  that 
the  public  is  adequately  protected  from 
imcompensated  losses  generated  by 
carriers  authorized  by  the  FHWA  to 
continue  to  conduct  self-insured 
operations. 

C.  The  Proposal  To  Extend  the 
Automatic  Revocation  Provision  to  45 
Days  for  Carriers  That  Lose  Their 
Satisfactory  Safety  Rating 

No  commenters  objected  to  extending 
the  30-day  automatic  expiration 
provision  for  carriers  with  less  than 
satisfactory  safety  ratings  to  45  days. 
Two  carriers  suggested  that  the  FHWA 
regional  staff  be  authorized  to  waive  the 
automatic  expiration  provision  if  no 
connection  is  found  between  the  safety 
rating  and  self-insured  operations.  The 
FHWA  believes  that  the  45  day  period 
will  provide  the  field  staff  with 
sufficient  opportimity  to  upgrade  a 
carrier's  rating  if  necessary  corrective 
action  has  been  undertaken. 
Accordingly,  further  discretion  to  waive 
the  expiration  provision  would  not  be 
necessary. 

m.  The  FHWA  Proposals 

The  FHWA  does  not  propose  in  this 
proceeding  any  additional  requirements 
which  self-insured  carriers  must  meet 
regardless  of  their  current  financial 
condition.  Instead,  the  FHWA  seeks 
public  comment  on  a  "minimum 
financial  fitness  standard"  that  should 
be  satisfied  by  all  carriers  authorized  to 
self-insure  their  motor  carrier 
operations.  Failure  to  meet  this  measure 
of  financial  fitness  would  establish  that 
the  carrier  does  not  have  in  place 
sufficient  financial  arrangements  to 
protect  the  public  against 
imcompensated  losses  as  required  in 
each  self-insurance  authorization.  The 
standard  would  require  each  carrier  to 
generate  from  operations,  after  payment 
of  all  expenses  except  annual  self- 
insvuance  claims  expenses,  sufficient 
cash  flow  to  pay  twice  the  amount  of  the 
self-insured  claims.  Carriers  that  failed 
to  meet  this  standard  would  be  required 
to  provide  adequate  collateral  to  cover 
their  outstanding  claims  liability 
Unfunded  letters  of  credit  would  no 


longer  be  accepted.  At  the  very  least,  the 
FHWA  would  require  the  execution  of 
a  letter  of  credit  with  a  "hard  draw" 
(mandatory  drawdown)  provision  which 
would  automatically  fund  a  standby 
trust  if  self- insured  operations  ceased, 
or  if  bankruptcy  proceedings  were 
initiated.  The  time  provided  for  the 
funding  of  such  collateral  would  be 
determined  on  a  case-by-case  basis. 

In  addition,  such  carriers  would  be 
required  to  submit  an  independent 
annual  certified  claims  reports.  The 
FHWA  plans  to  issue  an  order  at  a  later 
date  that  would  require  carriers 
authorized  to  self-insure  to  file  the 
independent  aimual  certified  claims 
report.  That  order  would  also  contain 
the  filing  date  and  any  related 
conditions  that  must  be  met.  The  FHWA 
believes  that  failvire  to  retain  sufficient 
cash  to  comfortably  cover  current  claims 
payments  is  sufficient  justification  for 
concluding  that  the  carrier's  financial 
arrangements  fail  to  provide  satisfactory 
protection  to  the  public  as  required  by 
each  self-insurance  authorization.  This 
is  especially  trae  since  virtually  none  of 
the  carriers  authorized  to  self-insure 
maintain  sufficient  collateral  to  cover 
existing  reserves  for  outstanding  self- 
insurance  claims.  While  the  FHWA  has 
the  authority  to  reconsider  any  self- 
insurance  authorization  on  a  case-by- 
case  basis,  public  comment  on  the 
proposed  financial  fitness  standard  is 
nevertheless  solicited. 

With  respect  to  fees  for  modification 
of  self-insurance  authorizations,  the 
FHWA  proposes  to  assess  a  fee  of  $2,500 
based  upon  the  following  contractor's 
cost  analysis: 

Fees  To  Modify  Existing  Carrier's 
Authorization 


Fees  for  New  Self-Insured 
Carrier  Application 


Changes/modi- 
fications-existing 
carrier 

Hours 

Hourly 
rate 

Total 

Clerical  

Financial  and 
claims  anal- 
ysis   

Report  prepara- 
tion   

Principal  con- 
sultant   

Director  

2 

10 
10 

2 

1 

$34.40 

91.40 

91.40 

177.39 
249.47 

$68.80 

914.00 

914.00 

354.78 
249.47 

Total 

25 

2,501 .05 

New  earner  ap- 
plication 

Hours 

Hourly 
rate 



Total 

Clerical 

Financial  and 
claims  anal- 
ysis   

Report  prepa- 
ration   

Principal  con- 
sultant   

Director  

1.5 

15 
10 

2 

1 

$34.40 

91.40 

91.40 

177.39 
249.47 

$51.60 

1,371.00 

914.00 

354.78 
249.47 

Total 

29 

2940  85 

In  addition,  the  FHWA  proposes  to 
reduce  the  application  fee  for  BI&PD 
self-insurance  to  $3,000  based  upon  the 
following  cost  analysis: 


All  proposed  fees  are  based  on 
recovery  of  contractor  costs.  The  FHWA 
does  not  propose  to  recover  its  own 
labor  costs  because  the  amount  will 
likely  vary  depending  on  the  amount  of 
time  needed  for  review  and 
decisionmaking. 

Section  387.309  of  title  49,  CFR. 
provides  that  "any  self-insurance 
authority  granted  by  the  Commission 
[now  the  FHWA]  will  automatically 
expire  30  days  after  a  carrier  receives  a 
less  than  satisfactory  rating  from  DOT." 
No  objections  to  FHWA's  proposal  to 
extend  the  period  to  45  days  were 
lodged  by  the  commenters.  Accordingly, 
the  FHWA  reiterates  this  proposal. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  shown  above  will  be 
considered  and  will  be  available  for 
examination  in  the  FHWA  Docket  at  the 
above  address.  Comments  received  after 
the  comment  closing  date  will  be  filed 
in  the  FHWA  Docket  identified  above 
and  will  be  considered  to  the  extent 
practicable,  but  the  FHWA  may  issue  a 
final  rule  cuiy  time  after  the  close  of  the 
comment  closing  period.  In  addition  to 
late  comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  that  becomes  available  after 
the  comment  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  initially  determined 
that  this  document  contains  a 
significant  regulatory  action  under 
Executive  Order  12866  and  under  the 
Department  of  Transportation's  policies 
and  procedures  because  this  NPRM  may 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates.  The  NPRM  is  also 
significant  because  it  has  substantial 
public  interest.  The  public  has  no 
reasonable  means  of  challenging  a  self- 
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insured  i  luthorization  and  is  not  likely 
to  know  which  motor  carriers  are  self- 
insured.  lAs  discussed  above,  this  NPRM 
would  adopt  a  financial  fitness  standard 
for  cairit  irs  authorized  to  self  insure 
their  operations  and  would  enable  the 
FHWA  t^  take  timely  remedial  action  to 
prevent  iarrier  defaults  on  self- 
insurande  claims.  In  addition,  this  rule 
would  Institute  additioneil  nominal  fees 
to  recoup  expenses  associated  with  the 
contractir's  participation  in  the  self- 
insuranoe  program. 

Execuiive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  intended  regulations, 
and  propose  regulations  on  the  basis 
that  the  benefits  justify  the  costs.  The 
proposed  reg\dation  is  designed  to 
provide  |iotice  and  guidance  to  a  group 
of  approkimately  55  motor  carriers 
authorized  to  self-insure  their 
operations,  9  of  which  have 
authorizations  which  cover  cargo-only 
liability.  This  proposed  rule  merely 
codifies  the  authority  the  FHWA  already 
possesses  to  administer  the  self- 
insuiranqe  program.  The  recommended 
"yearly"!  monitoring  fee  of  $2,600  is 
simply  d  esigned  to  recoup  costs 
associate  d  with  the  analysis  performed 
by  a  con  ractor.  The  FHWA  estimates 
the  annt  al  cost  for  the  contractor  to 
monitor  existing  self-insiued  carriers  at 
$143,00(1  (55  carriers  x  $2,600).  While 
we  do  not  expect  all  55  carriers  that  self- 
insiue  tc  request  modifications  or 
alterations  to  their  existing 
authoriz  itions,  the  FHWA  estimates  the 
costs  for  such  analyses  at  $137,500  if  all 
carriers  'vere  to  do  so.  Thus,  for 
purposes  of  Executive  Order  12866,  this 
rulemak  ng  does  not  impose  an 
economic:  burden  greater  than  $100 
million  <  in  motor  carriers  that  self- 
insure. 

It  is  al  10  important  to  note  that 
carriers  j  luthorized  to  self-insure  obtain 
a  substai  itial  economic  benefit  by  not 
having  t^  maintain  commercial 
insuranqe  coverage  in  the  federally 
mandated  amounts.  The  vast  majority  of 
these  cai  riers  self-insure  at  the 
$1,000,0  30  level  which  corresponds  to 
the  requ:  red  level  of  coverage.  These 
carriers,  as  well  as  the  public,  benefit 
from  the  existence  of  a  comprehensive 
monitoring  program  designed  to  insure 
that  all  qarriers  authorized  to  self-insure 
comply  fdth  the  terms  of  their 
authoriz  itions.  Only  carriers 
maintaii  ing  an  outstanding  financial 
conditio  a  should  be  authorized  to  self- 
insure  tl  eir  operations.  The  gross 
revenuei ;  generated  by  carriers  holding 
the  BlacI^D  authorizations  range  from 
$8,396,0100  to  $1,207,601,000,  or  an 
average  )f  $174,345,468.  These  carriers 
are  expo  sed  to  an  average  claims 


balance  of  $3,412,882.  The  proposed 
yearly  monitoring  fee,  therefore,  would 
have  little  impact  on  these  carriers  given 
their  financial  strength.  Thirteen  entities 
include  from  two  to  seven  self-insured 
carriers  and  each  carrier  would  be 
required  to  pay  the  yearly  monitoring 
fee.  Nevertheless,  the  payment  of 
multiple  fees  by  these  carrier  groups 
would  have  little  or  no  impact  on  their 
financial  conditions.  To  argue  otherwise 
would  call  into  question  their 
qualifications  to  self-insiire.  Requests 
for  modifications  of  self-insiu-ance 
authorizations  are  infrequent  and  the 
proposed  fees  should  add  little  or  no 
burden  to  the  carriers  since  the 
requested  modification  would  likely 
create  a  new  financial  benefit.  For 
example,  the  benefits  created  by  a 
reduction  in  the  back-up  collateral 
amoimt,  the  increase  of  the 
authorization  amount,  and  the  addition 
of  additional  carriers  to  the 
authorization,  would  all  provide 
financial  benefits  far  in  excess  of  the 
one-time  modification  fee.  Lastly,  the 
reduced  application  fee  from  $4,200  to 
$3,000  would  provide  a  modest  benefit 
and  cost  savings  to  all  future  applicants. 
Overall,  the  FHWA  has  designed  the 
thrust  of  its  recommended  proposals  to 
provide  the  general  public  with  greater 
protection  from  the  likelihood  of 
sustaining  uncompensated  losses 
resulting  from  an  accident  involving  a 
self-insured  carrier. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  The  proposed 
regidatory  changes  would  have  little  or 
no  effect  on  small  entities  since  they  do 
not  participate  in  the  bodily  injury  and 
property  damage  self-insurance 
program.  The  small  entities  that  self- 
insure  their  operations  only  seek  cargo 
coverage  and  would  not  be  affected  by 
any  of  the  proposals,  because  the 
financial  requirements  for  obtaining  a 
cargo-only  authorization  are  far  less 
stringent  than  for  BI&PD  applicants. 
Further,  the  FHWA  is  unaware  of  any 
default  by  a  cargo-only  self-insurer. 
Accordingly,  the  FHWA  certifies  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

The  FHWA  has  initially  determined 
that  this  proposed  rule  does  not  impose 
any  unfunded  mandates  on  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year,  as  required  by 


the  Unfunded  Mandates  Reform  Act  of 
1995  (2  U.S.C.  1532). 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Nimiber  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  proposal  amends  an  existing 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520.  The  proposed  rule  woidd  add 
additional  requirements  to  the  Office  of 
Management  and  Budget's  (OMB) 
approved  budget  for  OMB  Control 
Number  FHWA  2125-0570,  in  the  form 
of  a  certified  claims  report.  The  Form 
BMC-40,  Application  to  Self-Insure 
under  49  U.S.C.  13906,  is  the 
application  form  used  by  carriers  to 
apply  for  self-insm-ance  authority.  The 
proposed  rule  would  not  add  additional 
requirements  to  the  application. 

The  proposed  independent  certified 
annual  claims  report  would  amount  to 
a  limited  additional  collection  of 
information  requirement  because  it 
would  only  be  imposed  in  remedial 
situations  involving  no  more  than  four 
or  five  carriers  at  any  one  time.  Fiuther, 
it  will  only  be  imposed  when 
circumstances  warrant.  The  estimate  of 
four  or  five  carriers  is  based  upon  a 
maximum  eight  percent  of  carriers 
evidencing  financial  difficulties.  The 
FHWA  further  estimates  that  50  percent 
of  these  carriers  authorized  to  self- 
insure  woxdd  eventually  leave  the  self- 
insurance  program  altogether.  Carriers 
in  the  remedial  program  that  failed  to 
improve  their  financial  condition  would 
eventually  lose  the  self-insurance 
authorization.  Consequently,  even  if 
new  carriers  entered  the  remedial 
program,  the  total  number  of 
participants  would  remain  fairly 
constant.  The  FHWA  estimates  that  40 
hours  would  be  required  to  complete 
the  certified  claims  report.  Thus,  40 
hours  multiplied  by  the  anticipated  5 
carriers  would  result  in  total  burden 
hours  of  no  more  than  200. 
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Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
concerning  the  additional  certified 
claims  report  must  direct  them  to  the 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 
PL^Ol,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590-0001. 
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Part  U:  Insurance: 


National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.)  and 
has  determined  that  this  action  will  not 
have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  360 

Administrative  practice  and 
procedure.  Fees,  Insurance,  Motor 
carriers. 

49  CFR  Part  387 

Commercial  motor  vehicles.  Freight 
forwarders,  Hazardous  materials 
transportation.  Insurance,  Motor 
carriers.  Penalties,  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

Issued  on:  April  27,  1999. 
Gloria  J.  Jeff, 
Federal  Highway  Deputy  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49,  Code 
of  Federal  Regulations,  Chapter  III,  part 
360  and  §387.309,  as  set  forth  below: 

PART  360— [AMENDED] 

1 .  Revise  the  authority  citation  for 
part  360  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)(A)  and  553; 
31  U.S.C.  9701;  49  U.S.C.  13908(c)  and 
14504(c)(2):  and  49  CFR  1.48. 

2.  Amend  §360.3(fl  by  revising  item 
number  (50)  under  part  II,  Insurance,  to 
read  as  follows: 

§  360.3    Filing  fees. 

***** 

(f)  Schedule  of  filing  fees. 

***** 

Type  of  Proceeding:  Fee 


(50) 

(i)  An  application  for  original  qualiRca- 
tion  as  self-insurer  for  bodily  injury 
and  property  damage  insurance 
(BI&PD)  3,000 

(ii)  An  application  for  original  qualifica- 
tion as  self-insurer  for  cargo  insurance         420 

(iii)  Modification  of  self-insurance  au- 
thorization        2,500 

(iv)  Self-insurance  compliance  moni- 
toring fee 2,600 

***** 

3.  Add  §360.7  to  read  as  follows: 

§  360.7    Insurance  service  fee  account. 

(a)(1)  Manner  of  payment.  The  service 
fee  for  insurance,  surety  or  self-insurer 
accepted  certificate  of  insurance,  surety 
bond  or  other  instrument  submitted  in 
lieu  of  a  broker  surety  bond  must  be  ' 
charged  to  an  insurance  service  account 
established  by  the  Federal  Highway 
Administration  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(2)  Billing  account  procedure.  A 
written  request  must  be  submitted  to  the 
Office  of  Motor  Carrier  Information 
Analysis,  Licensing  and  Insiu-ance 
Division,  to  establish  an  insiu-ance 
service  fee  account. 

(i)  Each  accoimt  will  have  a  specific 
billing  date  within  each  month  and  a 
billing  cycle.  The  billing  date  is  the  date 
that  the  bill  is  prepared  and  printed. 
The  billing  cycle  is  the  period  between 
the  billing  date  in  one  month  and  the 
billing  date  in  the  next  month.  A  bill  for 
each  account  which  has  activity  or  an 
unpaid  balance  diuing  the  billing  cycle 
will  be  sent  on  the  billing  date  each 
month.  Payment  will  be  due  20  days 
from  the  billing  date.  Payments  received 
before  the  next  billing  date  are  applied 
to  the  account.  Interest  will  accrue  in 
accordance  with  4  CFR  102.13. 

(ii)  The  Debt  Collection  Act  of  1982, 
including  disclosure  to  the  consumer 
reporting  agencies  and  the  use  of 
collection  agencies,  as  set  forth  in  4  CFR 
102.5-102.6  will  be  utilized  to 
encourage  payment  where  appropriate. 

(iii)  An  account  holder  who  files  a 
petition  in  bankruptcy  or  who  is  the 
subject  of  a  bankruptcy  proceeding  must 
provide  the  following  information  to  the 
Office  of  Motor  Carrier  Information 
Analysis,  Licensing  and  Insurance 
Division: 

(A)  The  filing  date^of  the  bankruptcy 
petition; 

(B)  The  court  in  which  the  bankruptcy 
petition  was  filed; 

(C)  The  type  of  bankruptcy 
proceeding; 

(D)  The  name,  address,  and  telephone 
number  of  its  representative  in  the 
bankruptcy  proceeding;  and 


(E)  The  name,  address,  and  telephone 
number  of  the  bankruptcy  trustee,  if  one 
has  been  appointed. 

(3)  Payment  of  fees  by  check,  money 
order,  or  credit  card.  Fees  will  by 
payable  to  the  Federal  Highway 
Administration  by  a  check  payable  in 
United  States  currency  drawn  upon 
funds  deposited  in  a  United  States  or 
foreign  bank  or  other  financial 
institution,  money  order  payable  in 
United  States  currency,  or  credit  card 
(VISA  or  MASTERCARD). 

(b)  Deferred  payment  of  filing  fee.  Any 
filing  that  is  not  accompanied  by  the 
appropriate  filing  fee  is  deficient  except 
for  filings  that  satisfy  the  deferred 
payment  procedures  in  paragraph  (a)  of 
this  section. 

(c)  Fees  not  refundable.  Fees  will  be 
assessed  for  every  filing  in  the  type  of 
proceeding  listed  in  the  schedule  of  fees 
contained  in  part  II  of  the  table  in 

§  360.3(b).  Fees  are  generally  not 
refundable. 

PART  387— {AMENDED] 

4.  The  authority  citation  for  part  387 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13101,  13301,  13906. 
14701,  31138.  and  49  U.  S.C.  31139:  and  49 
CFR  1.48. 

5.  Amend  paragraphs  (a)  and  (b)  of 
§387.309  by  revising  the  word 
"Conunission"  to  read  "Federal 
Highway  Administration';  amend 
paragraph  (a)(3)  by  revising  the  words 
"30  days"  to  read  "45  days';  and  add 
paragraph  (c)  to  read  as  follows: 

§  387.309    Qualification  as  a  self-insurer 
and  other  securities  or  agreements. 

***** 

(c)  Continued  financial  fitness. 
Carriers  authorized  to  self-insure  their 
bodily  injury  and  property  damage 
liability  that  fail  to  generate  from 
operations  at  least  twice  the  cash  flow 
of  the  amount  of  self-insured  claims 
paid  in  the  most  recent  12  month  period 
as  reported  to  the  FHWA,  will  be 
required  to  increase  the  collateral 
required  by  the  self-insiu-ance 
authorization  to  a  level  equaling  the 
outstanding  self-insiued  claims  liability 
in  order  to  provide  the  necessary 
financial  arrangements  to  protect  the 
public  from  exposure  to  uncompensated 
losses.  Unfunded  letters  of  credit  will 
not  be  accepted  from  carriers  in  this 
financial  condition.  The  time  provided 
for  the  increased  collateral  funding  will 
be  established  on  a  case-by-case  basis. 
These  carriers  will  be  required  to  submit 
annual  certified  reports  confirming  the 
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DEPART  *ENT  OF  TRANSPORTATION 

Federal  l^ighway  Administration 

49  CFR  F^rts  390  and  396 
[FHWA  Dcjcket  No.  FHWA-98-3656] 
RIN  2125-AE40 

General  iiiequirennents;  Inspection, 
Repair,  and  Maintenance;  Intermodal 

Container  Chassis  and  Trailers 

I 

AGENCY:  federal  Highway 
Administi'ation  (FHWA),  DOT. 
ACTION:  Ektension  of  comment  period. 

SUMMARY j  The  FHWA  is  extending  the 
comment  period  for  its  February  17, 
1999.  advpnce  notice  of  proposed 
rulemaking  (ANPRM)  in  which  the 
agency  announced  that  it  was 
considering  revisions  to  the 
requirements  in  parts  390  and  396  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  that  place  upon 
motor  carriers  the  responsibility  for 
maintaining  intermodal  container 
chassis  and  trailers.  The  rulemaking  was 
initiated  fc  response  to  a  petition  filed 
by  the  American  Trucking  Associations, 
Inc.  (ATAfi  and  the  ATA  Intermodal 
Conferenqe  (the  petitioners).  In  the 
petition,  the  petitioners  contend  that 
motor  carriers  have  no  opportunity  to 
maintain  this  equipment  and  parties 
who  do  have  the  opportunity  often  fail 
to  do  so. 'The  petitioners  now  request 
that  the  FHWA  extend  the  comment 
period  to  dlow  them  additional  time  to 
collect  an  i  analyze  certain  data  needed 
to  respond  to  the  specific  questions 
asked  in  the  ANPRM.  In  response  to  the 
petitioners'  request  for  an  extended 
comment  period,  the  National 
Associatic  n  of  Waterfront  Employers 
(NAWE)  and  the  National  Maritime 
Safety  As!  Delation  (NMSA)  also 
requested  an  extension  of  time  to  file 
their  com:nents,  but  30  days  beyond 
anytime  the  FHWA  may  grant  to  the 
petitioner  >.  The  FHWA  has  determined 
that  grant  ng  an  extension  is  appropriate 
given  the  ypes  of  questions  asked  in  the 
ANPRM  a  id  the  need  for  informed 
responses  from  potential  commenters. 
The  FHW,  K  also  has  determined  that 
granting  t  le  NAWE  and  the  NMSA  a 
further  30  day  extension  beyond  that 
afforded  ti )  petitioners  is  not 
appropria  e. 

DATES:  Co  nments  must  be  received  on 
or  before  ,  August  30,  1999. 


ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Richard  H.  Singer,  Office  of  Motor 
Carrier  Research  and  Standards,  HMCS- 
10,  (202)  366-4009;  or  Mr.  Charles  E. 
Medalen,  Office  of  the  Chief  Counsel, 
HCC:-20,  (202)  366-1354,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590. 
[TDD  niunber  for  the  hearing  impaired: 
1-800-699-7828)  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara. 

Background 

The  American  Trucking  Associations, 
Inc.  and  the  ATA  Intermodal 
Conference  filed  a  petition  for 
rulemaking  on  March  17,  1997,  to 
amend  49  CFR  parts  390  and  396  of  the 
FMCSRs.  The  petitioners  asked  the 
FHWA  to  require  parties  that  tender 
intermodal  equipment  to  motor  carriers 
to  ensure  the  "roadworthiness"  of  that 
equipment.  The  petitioners  argue  that 
poor  maintenance  of  intermodal 
equipment  is  a  serious  safety  problem 
and  request  the  FHWA  to  make  the 
owner  or  operator  of  such  equipment 
responsible  for  the  roadworthiness  of 
the  vehicles  it  tenders  to  motor  carriers. 

On  February  17,  1999,  the  FHWA 
published  an  ANPRM  (64  FR  7849) 
seeking  information  on  the  extent  of  the 


problem  identified  by  the  petitioners, 
and  public  comments  on  the  solution 
proposed  by  the  petitioners,  i.e.,  to 
mandate  joint  responsibility  between 
the  equipment  provider  and  the  motor 
carrier  for  maintaining  this  type  of 
intermodal  equipment.  The  closing  date 
for  comments  was  April  19,  1999. 

On  April  2,  1999,  the  FHWA  received 
a  request  from  the  petitioners  to  extend 
the  comment  period.  The  petitioners 
indicated  that  they  have  been  trying  to 
develop  current  and  accurate 
information  to  respond  to  the  specific 
questions  the  FHWA  asked  in  the 
ANPRM.  The  petitioners  have  submitted 
a  request  for  roadside  inspection  data 
from  the  FHWA's  Office  of  Data 
Analysis  emd  Information  Systems.  The 
petitioners  will  analyze  inspection  data 
for  100  motor  carriers  that  operate 
exclusively  in  the  intermodal  segment 
of  the  trucking  industry.  The  petitioners 
believe  that  because  of  the  nature  of 
these  motor  carrier  operations,  and  the 
diversity  of  their  geographic  locations, 
the  information  could  be  useful  in 
responding  to  certain  questions  in  the 
ANPRM.  A  copy  of  the  petitioners' 
request  for  an  extension  of  the  comment 
period  is  included  in  Docket  No. 
FHWA-98-3656. 

On  April  13,  1999,  the  FHWA 
received  a  request  on  behalf  of  the 
NAWE  and  the  NMSA  for  an  extension 
of  time  for  "opponents"  of  the 
rulemaking  requested  by  ATA  to  file 
comments.  The  NAWE  and  the  NMSA 
believe  that  the  Carriers  Container 
Council,  Inc.  and  the  United  States 
Maritime  Alliance,  Ltd.  will  also  submit 
a  similar  request,  but  it  has  not  yet  been 
received  by  the  FHWA.  Furthermore, 
the  NAWE  and  the  NMSA  would  like 
"an  extension  to  30  days  beyond  any 
enlarged  date  which  the  Agency  may 
grant  to  the  Petitioners."  They  believe 
"only  under  this  procedure  will 
opponents  of  Petitioners"  proposed  rule 
be  able  to  examine  Petitioners'  evidence 
in  any  meaningful  manner,  and  be  in  a 
position  to  respond."  The  NAWE  and 
the  NMSA  furUier  state  "We  recognize 
that  the  Agency  bears  the  ultimate 
burden  of  persuasion  should  the  Agency 
decide  to  further  pursue  a  rulemaking. 
However,  under  the  circumstances,  we 
submit  that  only  an  adversarial  type 
proceeding  strictly  adhering  to  APA 
[Administrative  Ptocedures  Act] 
requirements  will  produce  a  reliable 
and  factual  record."  A  copy  of  the  ' 

NAWE  and  NMSA  request  for  an 
extension  of  the  comment  period  is  also 
included  in  Docket  No.  FHWA-98- 
3656. 
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PHWA  Decision 


The  FHWA  has  determined  that  the 
comment  period  should  be  extended  for 
approximately  120  days,  given  the 
difficulty  that  interested  parties  are,  or 
may  be  experiencing,  in  gathering  and 
analyzing  roadside  inspection  and 
maintenance  data  necessary  to  provide 
meaningful  responses  to  the  questions 
asked  in  the  ANPRM.  The  FHWA  is 
mindful  of  the  need  for  all  interested 
parties  to  have  enough  time  to  prepare 
relevant  and  useful  conmients. 
Therefore,  the  FHWA  is  extending  the 
comment  period  on  Docket  No.  FHWA- 
98-3656  to  August  30,  1999. 

All  comments  received  before  the 
close  of  business  on  August  30,  1999, 
will  be  considered  and  will  be  available 
for  examination  in  the  docket  at  the 
above  address.  Comments  received  after 
the  closing  date  will  be  filed  in  the 
docket  and  will  be  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  the  FHWA  will  continue  to 
file  relevant  information  in  the  docket 
as  it  becomes  available  after  August  30, 
1999,  and  interested  parties  should 


continue  to  extmiine  the  docket  for  new 
materials. 

The  FHWA  will  not  grant  the  NAWE 
and  the  NMSA  an  extension  of  time  to 
file  comments  that  is  not  afforded  to 
other  commenters.  This  is  an  ANPRM  in 
which  the  FHWA  notified  the  public 
that  they  were  considering  an  area  for 
rulemaking  and  requested  written 
comments  by  April  19,  1999,  on  the 
appropriate  scope  of  the  rulemaking  and 
on  specific  topics.  The  agency  believes 
that  the  ANPRM  rulemaking  can  be 
extremely  helpful  in  narrowing  the 
issues  during  the  public  comment 
period  on  the  proposed  rule.  We  have 
determined  that  granting  an  extension  of 
the  comment  period  to  petitioners  is 
appropriate,  but  we  cannot  extend  the 
comment  period  for  one  group  beyond 
a  period  that  is  not  afforded  to  others. 
Informal  rulemakings  under  the  APA 
are  not  adversarial  proceedings,  though 
parties  often  disagree  on  the  need  for,  or 
content  of,  rules.  If  the  agency  decides 
to  publish  a  notice  of  proposed 
rulemaking  in  the  future,  interested 
parties  (including  the  NAWE  and  the 
NMSA)  will  be  given  an  opportimity  to 
respond  to  comments  submitted  by  the 


ATA  and  others  in  the  ANPRM,  and 
they  can  submit  written  data,  views,  or 
arguments  on  the  proposal. 
Accordingly,  the  FHWA  will  not  grant 
the  NAWE  and  the  NMSA's  30-day 
extension  request  to  file  comments 
beyond  the  date  granted  to  petitioners. 

List  of  Subjects 

49  CFR  Part  390 

Highway  safety.  Highways  and  roads. 
Motor  carriers.  Motor  vehicle 
identification  and  marking.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  396 

Highway  safety,  Highways  and  roads, 
Motor  carriers.  Motor  vehicle 
maintenance.  Motor  vehicle  safety, 
Reporting  and  recordkeeping 
requirements. 

Authority:  49  U.S.C.  504,  31133,  31136, 
and  31502;  and  49  CFR  1.48. 

Issued  on:  April  27,  1999. 
Gloria  J.  Jeff, 

Federal  High  way  Depu  ty  Administrator. 
[FR  Doc.  99-11213  Filed  5-4-99;  8:45  am) 
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This  sectM  n  of  the  FEDERAL  REGISTER 
contains  c  scuments  other  than  rules  or 
proposed  iiles  that  are  applicable  to  the 
public.  No  ices  of  hearings  and  investigations, 
committeai  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  ard  applications  and  agency 
statement^  of  organization  and  functions  are 
examples  pf  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Sprvice 

Proposed  Brownlee  Timber  Sale  and 
Other  AQtivitles  Within  the  Sheep 
Gulch  Roadless  Area,  Payette  National 
Forest,  Washington  County,  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  ijlotice  of  intent  to  prepare  an 
enviromnental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  is 
proposing  these  activities  for  the 
Brownlei)  Subwatershed:  harvest  and 
regenerai  ion  of  timber,  changing  the 
timing  o:  grazing  and  combining  the 
West  Pin  e/Brownlee  and  Limestone 
Allotments,  and  prescribed  fire  to 
reduce  fuels  and  enhance  plant  growth 
and  mountain  quail  habitat. 

The  ag  ency  gives  notice  of  the 
environi  lent  analysis  and  decision- 
making J  irocess  so  that  interested  and 
affected  jeople  know  how  they  may 
anticipal  e  and  contribute  to  the  final 
decision  The  agency  invites  written 
commen  Is  and  suggestions  on  the  scope 
of  the  analysis  and  the  issues  to  address. 
DATES:  Canmients  must  be  received  by 
June  18, 1999. 

ADDRESS  ES:  Send  written  comments  to 
David  A  exander.  Forest  Supervisor, 
Payette  National  Forest,  P.O.  Box  1026, 
McCall.  daho  83638. 
FOR  FUR1HER  INFORMATION  CONTACT: 
Questiors  about  the  proposed  action 
should  he  directed  to  Dautis  Pearson, 
NEPA  CDordinator,  phone  (208)  253- 
0134;  or  John  Baglien,  District  Ranger, 
phone  (2  08)  549-4201. 
SUPPLEMENTARY  INFORMATION:  The  USDA 
Forest  Service  is  proposing  projects 
within  tlie  45,011  acre  Brownlee 
Subwati-shed.  About  4-6  MMBF  of 
timber  fi  om  600-800  acres  wiU  be 
harveste  d  by  thinning  and  regeneration 
methods ,  using  tractor,  skyline,  and 
helicoptjr  logging  systems.  About  300- 
400  acres  will  be  regenerated.  No  road 
construe  tion  is  planned  for  the  timber 


sale,  which  lies  partially  within  the 
Sheep  Gulch  Roadless  Area, 
Washington  County,  Idaho. 

This  proposal  follows  direction  in  the 
Payette  National  Forest  Land  and 
Resource  Management  Plan. 

Proposals  for  the  range  allotments 
include  changes  in  timing  of  grazing 
and  combining  the  West  Pine/Brownlee 
and  Limestone  Allotments.  The  nimiber 
of  days  for  grazing  and  the  niunber  of 
AUMs  would  remain  the  same  for  these 
allotments. 

Fire  management  activities  would 
focus  on  reduction  of  fuels  following 
timber  harvest  and  reintroduction  of  fire 
into  the  ecosystem.  Piling  with  burning 
and  underbuming  of  logged  areas  would 
reduce  existing  and  created  fuels, 
preparing  some  of  these  areas  for 
planting.  Fire  would  be  reintroduced 
into  vegetation  communities  that  bum 
fi-equently  (every  10  to  50  years)  under 
natural  disturbance  regimes.  Prescribed 
fire  activities  would  occur  on  a  total  of 
about  4,000  acres  of  open  ponderosa 
pin«j  stands,  aspen  communities,  and 
grass/shrublands  to  enhance  plant 
growth  and  diversity. 

Preliminary  issues  identified  are 
roadless  area  quality,  forest  health  in 
stringer  habitat,  and  the  economic  and 
resource  effects  of  longer  return 
intervals  into  the  subwatershed. 

hiitial  scoping  began  in  October, 
1997.  The  Forest  Service  is  conducting 
preliminary  analysis  and  will  be  seeking 
additional  information,  comments,  and 
assistance  from  Federal,  State,  cuid  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  or 
affected  by  the  proposed  projects. 
Additional  input  will  help  identify  key 
issues  and  develop  alternatives  in 
preparation  of  the  draft  EIS. 

Tne  scoping  process  includes: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be  analyzed  in 
depth. 

3.  Elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a  relevant 
previous  environmental  process. 

4.  Exploration  of  additional  alternatives 
based  on  the  issues  identified  during 
scoping. 

5.  Identification  of  potential  environmental 
effects  of  the  proposed  action  and 
alternatives. 

The  Forest  Service  expects  to  file  the 
draft  EIS  with  the  Environmental 
Protection  Agency  and  have  it  available 
for  public  review  by  July  1, 1999.  The 
comment  period  on  the  draft  EIS  will  be 


45  days  from  the  date  the 
Enviroimiental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  DEISs  must  structiu-e  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  positions  and  contentions. 
Vermont  Yankee  Power  Corp.  v.  NRDC 
435  U.S.  519,  553  (1978).  Also,  courts 
may  waive  or  dismiss  environmental 
objections  that  could  be  raised  at  the 
DEIS  stage  but  that  are  not  raised  imtil 
after  completion  of  the  final 
environmental  impact  statement  (FEIS). 
City  ofAngoon  v.  Model.  803  F.2d  1016 
1022  (9th  Cir.  1986),  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  coiut  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  tiie  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

The  Responsible  Official  is  David  F. 
Alexander,  Forest  Supervisor,  Payette 
National  Forest. 

Dated:  April  28, 1999. 
Carol  Feider, 

Operations  Branch  Chief. 

IFR  Doc.  99-11239  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Intent  To  Seek  Approval  to 
Collect  Information 

AGENCY:  Economic  Research  Service, 
USDA. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (0MB)  regulations  at  5  CFR 
1320  (60  FR  44978,  August  29, 1995), 
this  notice  announces  the  Economic 
Research  Service's  (ERS)  intention  to 
request  approval  for  a  new  information 
collection,  the  New  EBT  (Electronic 
Benefit  Transfer)  User  Survey,  to 
analyze  the  demographic  characteristics 
and  experiences  of  new  entrants  to 
USDA's  Food  Stamp  Program  (FSP). 
These  data  will  be  used  in  the 
Evaluation  of  the  Impact  of  EBT 
Customer  Service  Waivers  on  Recipients 
to  determine  the  nature  and  frequency 
of  any  problems  which  may  be  caused 
when  USDA  grants  to  States  waivers  to 
regulations  governing  customer  service 
in  EBT  systems  for  the  FSP. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  July  9,  1999,  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Requests  for  additional  information 
should  be  directed  to  William  Levedahl, 
Food  Assistance,  Poverty,  and  Weil- 
Being  Branch,  Food  and  Rural 
Economics  Division,  Economic  Research 
Service,  U.S.  Department  of  Agriculture, 
1800  M  St.,  NW,  Washington,  DC 
20036-5801,  202-694-5431. 
SUPPLEMENTARY  INFORMATION: 

Title:  Evaluation  of  the  Impact  of  EBT 
Customer  Waivers  on  Recipients:  New 
EBT  User  Survey. 

Type  of  Request:  Approval  to  collect 
information  on  new  Food  Stamp 
Program  (FSP)  entrants  in  EBT  states. 

Abstract:  The  Economic  Research 
Service  (ERS)  of  the  U.S.  Departipent  of 
Agriculture  is  responsible  for 
conducting  studies  and  evaluations  of 
the  Nation's  food  assistance  programs 
that  are  administered  by  the  Food  Jind 
Nutrition  Service  (FNS),  U.S. 
Department  of  Agriculture.  The  Food 
Stamp  Program  (FSP)  is  the  largest 
domestic  food-assistance  program  in  the 
United  States.  Traditionally,  food  stamp 
recipients  have  received  their  monthly 
benefits  as  paper  coupons  to  be 
redeemed  for  food  at  authorized  retail 
food  stores.  The  Personal  Responsibility 
and  Work  Opportunity  Act  of  1996 
requires  that,  by  October  1,  2002,  all 
States  deliver  food  stamp  benefits  using 
an  electronic  benefits  transfer  (EBT) 
system.  Approximately  37  States  now 
have  some  type  of  operational  EBT 
system. 

An  EBT  system  provides  an 
alternative  to  paper  food  stamp  coupons 
for  issuing  and  redeeming  FSP  benefits. 


EBT  is  a  point-of-sale  (POS)  terminal 
network  system  that  uses  plastic 
magnetic  encoded  cards  much  like  bank 
debit  cards.  Recipients  are  trained  in  the 
use  of  the  card  and  utilize  a  personal 
identification  number  (PIN)  for  each 
transaction.  To  access  their  food  stamp 
benefits,  recipients  run  their  EBT  cards 
through  an  electronic  reader  at  the 
checkout  counter  and  enter  their  PIN  on 
a  keypad.  The  amount  of  the  purchase 
is  deducted  from  the  recipient's 
accoimt. 

EBT  systems  routinely  provide  client 
services  through  customer  service 
centers  supported  by  EBT  vendors.  The 
centers  maintain  toll-free  telephone 
hotlines  for  clients  to  call  for  various 
reasons,  e.g.,  to  determine  account 
balances,  to  report  lost  or  stolen  cards, 
or  to  activate  EBT  cards  they  receive 
through  the  mail.  Clients  having 
problems  with  the  system  in  general  are 
instructed  to  call  the  service  centers  for 
assistance. 

The  regiilations  governing  the 
implementation  and  operation  of  EBT 
systems  include  several  customer 
service  standards  (7  CFR  274.12).  As 
EBT  has  developed  and  expanded,  FNS 
has  allowed  States  to  try  alternative 
service  policies  via  waivers.  The 
principal  waivers  employed  by  States 
include:  training  recipients  by  mail 
rather  than  through  in-person  training 
with  hands-cn  practice  with  EBT 
equipment;  assignment  of  the  initial  PIN 
by  the  EBT  vendor  rather  than  PIN 
selection  by  the  recipient;  and 
permitting  up  to  five  days  for  card 
replacement  rather  than  two  days. 
Twenty-four  States  have  been  granted 
one  or  more  of  the  above  three  EBT 
customer  service  waivers. 

To  promote  and  support  the  efficient 
and  cost-effective  operation  of  EBT 
systems,  ERS  is  conducting  a  study  with 
the  following  objectives:  (1)  to 
characterize  client  service  problems 
associated  with  EBT  customer  service 
waivers  and  identify  how  clients 
respond  to  these  problems;  and  (2)  to 
estimate  the  occurrence  of  client  service 
problems  associated  with  EBT  customer 
service  waivers.  Special  attention  will 
be  paid  to  the  nature  and  frequency  of 
problems  encountered  by  vulnerable 
recipients,  especially  the  elderly  and  the 
disabled,  as  defined  by  FSP  regulations. 

ERS,  working  with  Abt  Associates 
Inc.,  who  will  collect  information  about 
the  natxire  and  fi^quency  of  client 
service  problems  from  three  main 
sources  in  each  of  five  States,  including 
three  States  that  have  implemented  all 
three  customer  service  waivers  and  two 
States  that  have  not  implemented  any  of 
the  three  waivers.  The  first  information 
source  is  vendor-  or  system-generated 


monthly  reports  which  summarize 
activity  levels  within  the  systeni, 
including  the  number  of  EBT  card 
replacements  and  calls  to  customer 
service  hotlines.  The  second  source  is 
EBT  system  transaction  logs,  which 
record  all  system  activity  including 
benefit  postings  to  recipient  accounts, 
purchases,  attempted  purchases  rejected 
due  to  incorrect  PIN  entry,  and  EBT 
card  PIN  locks  (when  multiple  entries  of 
an  incorrect  PIN  temporarily  disable  the 
card).  The  third  source,  for  which  OMB 
clearance  will  be  needed,  is  the  New 
EBT  User  Survey,  a  telephone  survey  of 
food  stamp  recipients  in  each  of  the  five 
participating  States.  The  survey  will  be  " 
administered  to  a  random  sample  of 
recipients  who  are  new  to  the  FSP  and 
EBT  system  use  because  new  client.*  are 
likely  to  be  most  affected  by  waivers  to 
hands-on  training  and  PIN-selection 
regulations.  The  survey  sample  will  be 
stratified  by  State  and  by  whether  the 
head  of  the  FSP  assistance  unit  is 
considered  vulnerable  (i.e.,  elderly  or 
disabled).  The  participating  States  with 
waivers  are  Alabama,  Florida  and 
Mirmesota;  the  participating  non-waiver 
States  are  Louisiana  and  Pennsylvania. 
These  States  were  purposively  selected 
and  recruited  to  participate  because 
their  approaches  to  customer  service 
and  experiences  with  EBT 
implementation  were  expected  by  FNS 
to  be  especially  informative.  This 
selection  method  is  appropriate  because 
of  the  need  for  State  cooperation  and 
because  the  study  is  intended  to  explore 
the  possibility  that  the  waivers  have 
significant  impacts  on  recipients,  not  to 
provide  definitive,  nationally- 
representative  impact  estimates. 

The  siu^ey  will  collect  information 
about:  client  demographics;  respondent 
use  of  an  authorized  representative  or 
others  to  shop  with  the  EBT  card,  and 
why;  how  each  respondent  received  his 
or  her  EBT  card,  including  Ume  and 
other  resources  spent  obtaining  the  card; 
how  the  respondent  learned  to  use  his 
or  her  EBT  card;  whether  the 
respondent  encountered  any  problems 
remembering  the  PIN  or  using  the  card 
to  shop;  whether  the  respondent  ever 
requested  a  replacement  EBT  card  and, 
if  so,  the  process  and  time  involved  in 
obtaining  the  new  card;  and  the 
respondent's  general  satisfaction  with 
the  EBT  system  and  customer  service. 
Responses  of  food  stamp  recipients  from 
the  three  waiver  States  will  be 
compared  to  responses  of  food  stamp 
recipients  from  the  two  non-waiver 
States  to  determine  whether  there  are 
any  systematic  differences  in  the 
problems  encountered  and  EBT 
experiences  of  recipients  in  waiver  and 
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non-wai  /er  states.  Similarly,  responses 
of  vulne  -able  respondents  will  be 
compeired  to  those  of  non-vulnerable 
respondi  mts  to  see  the  extent  to  which 
the  eldei  ly  and/or  disabled  may  have 
greater  p  roblems  with  use  of  EBT,  and 
whether  the  introduction  of  customer 
service  \  /aivers  imposes  any  special 
hardshi{is  on  the  elderly  and  disabled. 

This  ii  iformation  is  needed  to  assist 
FNS  as  i :  makes  decisions  in  the  futiire 
regardin  i  the  granting  of  customer 
service  ^  .raivers.  No  existing  data  source 
can  pro\  ide  all  of  the  information 
needed  1  o  complete  the  evaluation. 
Computiir-assisted  telephone 
interviewing  (CATI)  will  be  used  to 
minimize  respondent  burden  and 
interviei  ^rer  error  in  the  New  EBT  User 
Survey,  ixisting  FSP  databases  from  the 
five  Statss  will  be  used  to  construct  the 
survey  s  imple  frame  and  to  obtain 
demogra  phic  data  on  recipients  affected 
by  the  waivers.  The  survey 
question  naire  will  be  kept  as  simple  and 
respond  mt-friendly  as  possible. 
Respons  bs  are  voluntary  and 
confider  tial.  Survey  data  will  be 
combine  d  with  other  data  for  statistical 
piupose  i  and  reported  only  in  aggregate 
or  statist  ical  form. 

Estimi  ite  of  Burden:  Public  reporting 
biuden  I  or  this  data  collection  is 
estimate  d  to  average  20  minutes  per 
respons( »,  including  time  for  listening  to 
instruct]  ons  and  responding  to 
questioijnaire  items.  There  is  no  need 
for  respondents  to  gather  data  to 
respond  to  the  questionnaire  items. 

Respondents:  Persons  in  five  selected 
EBT  Sta  es  who  apply  for  food  stamp 
benefits  for  the  first  time  in  November 
1999,  and  who  use  their  EBT  card  for 
shoppin  7. 

Estimi  ited  Number  of  Respondents: 
1,400. 

Estimi  }ted  Total  Annual  Burden  on 
Responc  'ents:  467  hours. 

Copie ;  of  the  information  to  be 
coUectei  i  can  be  obtained  from  William 
Levedahl,  Food  Assistance,  Poverty  and 
Well-Being  Branch,  Food  and  Rural 
Economics  Division,  Economic  Research 
ServiceJu.S.  Department  of  Agriculture, 
1800  M  St.,  NW.  Washington,  DC 
20036-3801,  202-694-5431. 

Comnwnts:  Comments  are  invited  on: 

(a)  Whe  her  the  proposed  collection  of 
informa  ion  is  necessary  for  the  proper 
perform  mce  of  the  functions  of  the 
Departn  lent,  including  whether  the 
informa  ion  will  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  bi  irden  of  the  proposed  collection 
of  infor  nation,  including  the  validity  of 
the  met  lodology  and  assumptions  used: 

(c)  ways  to  enhance  the  quality,  utility, 
and  claiity  of  the  information  to  be 
coUecte  i;  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
William  Levedahl,  Food  Assistance, 
Poverty  and  Well-Being  Branch,  Food 
and  Rural  Economics  Division, 
Economic  Research  Service,  U.S. 
Department  of  Agriculture,  1800  M  St., 
NW.  Washington,  DC  20036-5801,  202- 
694-5431.  All  responses  to  this  noUce 
will  be  considered  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  April  21.  1999. 
Betsey  Kuhn, 

Director,  Food  and  Rural  Economic  Division. 
[FR  Doc.  99-11231  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  3410-18-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Eligibility  Criteria  for 
Preferred  Lenders 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  of  Eligibility  Criteria. 

SUMMARY:  This  notice  revises  the 
volume  requirements  necessary  for 
lenders  to  be  eligible  for  the  Farm 
Service  Agency's  Preferred  Lender 
Program  (PLP). 
EFFECTIVE  DATE:  May  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Galen  VanVleet,  Senior  Loan  Officer, 
Farm  Service  Agency,  Farm  Loan 
Programs  Loan  Making  Division,  1400 
Independence  Avenue.  SW,  STOP  0522. 
Washington,  DC  20250-0522,  telephone 
(202)720-1638;  email 
GalenVanVleet@wdc.fsa.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 
Background 

The  PLP  provides  qualifying  lenders 
additional  authorities  and  streamlined 
procedures  under  the  Agency's 
guaranteed  farm  loan  program.  To 
qualify  for  PLP  status,  lenders  must 
meet  the  eligibility  criteria  of  7  CFR 
762.106(b)  and  (c).  Paragraph  (c)(3)  of 
this  section  requires  lenders  to  have 
closed  a  minimum  number  of  Agency 
guaranteed  farm  loans.  With  this  notice, 
the  Agency  is  setting  the  minimum 
number  of  loans  a  lender  must  have 


closed  in  the  past  5  years  to  qualify  for 
PLP  status  at  20.  This  is  a  reduction 
from  the  ciurent  30  loans  in  the  past  3 
years  established  by  the  Notice  of 
Eligibility  Criteria  published  in  the 
Federal  Register  on  February  12,  1999 
(64  FR  7404). 

Signed  at  Washington,  DC,  on  April  28, 
1999. 

Keith  Kelly, 
Administrator. 
Farm  Service  Agency. 
(FR  Doc.  99-11228  Filed  5-1-99;  8:45  am] 

BILUNG  CODE  3410-O&-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwestern  Region;  Authorization  of 
Livestock  Grazing  Activities  on  the 
Sacramento  Grazing  Allotment, 
Sacramento  Ranger  District,  Lincoln 
National  Forest,  Otero  County,  NM 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  authorize 
livestock  grazing  activities  on  the 
Sacramento  Grazing  Allotment.  The 
project  area  encompasses  over  111  ,000 
acres  of  National  Forest  lands  on  the 
Sacramento  Ranger  District  of  the 
Lincoln  National  Forest.  The 
Sacramento  Grazing  Allotment 
comprises  approximately  25%  of  the 
range  district.  The  project  has  generated 
controversy  on  three  main  points; 
effects  to  threatened  and  endangered 
animal  and  plant  species,  concern  for 
degraded  riparian  areas,  and  forage 
competition  between  wildlife  and 
livestock. 

DATES:  The  agency  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  In  addition,  the  agency 
will  give  notice  for  the  full 
environmental  analysis  once  it  nears 
completion  so  that  interested  and 
affected  people  may  participate  and 
contribute  to  a  final  decision. 

Comments  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  by  June  15,  1999. 

A  Draft  Enviromental  Impact 
Statement  should  be  available  for  public 
comment  in  July,  1999.  After 
considering  the  comments  received  on 
the  proposed  action,  the  analysis 
document  will  be  modified  to  include 
any  changes  that  result.  Once  updated, 
the  Final  Environmental  Impact 
Statement  should  be  available  to  the 
public  in  September  1999. 
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ADDRESSES:  Comments  concerning  the 
proposal  and  scope  of  the  analysis 
should  be  received  in  writing  by  June 
15,  1999.  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Rick  Newmon  or  Mark 
Cadwallader,  Sacramento  Ranger 
District,  P.O.  Box  288,  Cloudcroft,  New 
Mexico,  88317. 

Responsible  Offical 

The  District  Ranger  will  decide 
whether  or  not  to  authorize  domestic 
livestock  grazing  on  the  Sacramento 
Allotment  which  will  include  adding 
appropriate  forest  plan  standards  and 
guidelines  to  Part  3  of  the  Term  Grazing 
Permit.  If  grazing  is  authorized,  the 
District  Ranger  will  decide  on  the 
permitted  number  of  animals  and 
season  of  use,  range  facilities  to  be 
constructed,  allowable  utilization 
standards,  required  monitoring  and 
mitigation  measiu-es  (best  management 
practices,  BMPs).  In  addition,  the 
District  Ranger  will  establish  a  forage 
allocation  for  livestock  and  wildlife  for 
the  Sacramento  Allotment.  This 
allocation  will  prescribe  a  percentage  of 
the  total  available  forage  that  wil  be 
reserved  for  wildlife  species. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Questions  about  the  proposed  project 
and  scope  of  analysis  should  be  directed 
to  Rick  Newmon  or  Mark  Cadwallader 
at  (505-682-2551). 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  is  planning  to  authorize 
livestock  grazing  activities  on  the 
Sacramento  Grazing  Allotment. 

Background 

The  current  Sacramento  Allotment  is 
the  result  of  the  combination  of  10 
historical  allotments.  In  the  late  1970's, 
the  High  Nogal  Ranch  Inc.  acquired  the 
grazing  permits  on  the  allotments 
mentioned  above.  The  control  of 
livestock  management  on  these  small 
allotments  by  one  business  interest 
offered  an  opportunity  to  combine  them 
into  one  large  allotment.  Combining  the 
allotments  provided  an  opportunity  to 
improve  resource  management  as  well 
as  administrative  and  economic 
efficiency.  The  allotments  were 
combined  and  the  current  Sacramento 
Grazing  Allotment  was  formed.  And 
environmental  analysis  and  an 
allotment  management  plan  (AMP)  were 
approved  in  1979  for  the  newly 
consolidated  allotment.  The  AMP 
prescribed  an  intensive  rotation  grazing 
system  be  implemented  along  with  a 
very  extensive  range  improvement 
development  program.  Full  Uvestock 
numbers  were  run  on  the  allotment, 
imder  direction  of  the  new  AMP,  for 


about  two  years.  In  1983,  the  permittee 
filed  for  bankruptcy.  The  banloTiptcy 
left  the  implementation  of  the  AMP  only 
partially  completed.  Between  1983  and 
1989,  the  allotment  saw  periods  of  very 
light  use  to  total  non-use  by  livestock. 

In  1989,  the  current  permittees 
acquired  the  grazing  permit  for  the 
Sacramento  Allotment.  The  new 
permittees  acquired  only  the  grazing 
permit  and  did  not  acquire  the  private 
lands  which  were  an  integral  part  of  the 
livestock  operation  when  the  original 
combination  took  place.  In  addition,  the 
long  period  of  non-use  on  the  allotment 
resulted  in  deterioration  of  many  of  the 
existing  range  improvements.  With 
many  of  the  range  improvements  no 
longer  functional  and  changes  in  private 
land  base  available  to  the  current 
permittees,  the  existing  AMP  had 
become  essentially  unmanageable. 

After  acquisition  of  the  grazing 
permit,  the  current  permittees  gradually 
began  to  stock  the  allotment  to  full 
permitted  numbers.  When  full  numbers 
were  run  on  the  permit  in  1991,  forage 
utilization  began  to  exceed  acceptable 
levels.  Excessive  forage  utilization  has 
been  a  concern  since  1991. 

Existing  Condition 

The  Sacramento  Allotment  contains 
over  36  miles  of  perermial  streams. 
Riparian  inventory  data  indicates  that 
less  than  10%  of  the  riparian  zones 
associated  with  these  perennial  waters 
are  in  satisfactory  condition,  based  on 
the  Region  3  standards  and  guidelines 
for  riparian  areas.  The  Sacramento 
Allotment  contains  about  half  of  all  the 
riparian  resources  on  the  Sacramento 
Ranger  District.  The  livestock 
management  decisions  made  on  this 
allotment  will  be  an  important  factor  in 
determining  the  potential  for  riparian 
improvement  on  the  entire  district. 

The  Sacramento  Allotment  is  home  to 
several  threatened  and  endangered  plant 
and  animal  species.  They  include  the 
Sacramento  Mountain  thistle, 
Sacramento  prickly  poppy,  Mexican 
spotted  owl,  peregrine  falcon,  and  the 
bald  eagle.  The  current  forage  utilization 
levels  are  not  conducive  to  moving 
range  condition  rating  towards  good  to 
excellent  range  condition  as  specified  in 
various  specie  recovery  plans. 

Forgage  competition  between  elk  and 
livestock  has  developed  into  a  resource 
concern.  The  excessive  forage  use 
cvurently  occurring  on  the  allotment  is 
the  combined  result  of  forage  use  by  the 
current  elk  population  and  currently 
permitted  livestock  numbers. 

Objectives 

Implement  a  maximum  forage  use 
level  or  minimimi  stubble  height 


requirement  that  will  lead  to  long-term 
improvement  in  rangeland  ecosystems 
and  riparian  habitats. 

Bring  permitted  livestock  numbers  in 
line  with  estimated  carrying  capacity. 

Develop  a  grazing  management 
strategy  which  identifies  the  structural 
and  range  improvements  required  to 
implement  that  strategy. 

Establish  an  allocation  of  available 
forage  between  livestock  and  wildlife. 

Permit  livestock  grazing  as  a  tool  to 
meet  vegetative  management  objectives 
as  set  forth  in  the  Lincoln  National 
Forest's  Land  and  Resource 
Management  Plan  (pp.  34-36  and  pp. 
86-101). 

Continue  to  permit  commercial 
livestock  use  on  the  Sacramento 
Allotment  to  a  level  that  contributes  to 
the  local  custom  and  culture  and  the 
local  economy  while  sustaining  healthy 
ecosystems. 

Desired  Future  Condition 

Forest  plan  standards  and  guidelines 
for  riparian  areas  are  being  met. 

Threatened,  endangered,  and 
sensitive  species  habitat  is  improving 
and  recovery  objectives  are  being  met. 

Areas  of  unsatisfactory  Range 
condition  are  on  an  upward  trend 
toward  satisfactory  or  better  range 
condition. 

The  allocation  of  forage  between 
livestock  and  wildlife  species  has  been 
implemented.  This  allocation  is 
continually  monitored  and  actions  are 
taken  to  maintain  a  viable  elk 
population  that  is  in  balance  maintain 
with  the  available  forage  produced  on 
the  allotment. 

Recreational  uses  and  esthetic  values 
have  been  enhanced  through  the 
improved  management  of  rangeland 
ecosystems. 

Authorization  is  needed  on  this 
allotment  because: 

— Where  consistent  with  other 
multiple  use  goals  and  objectives  there 
is  Congressional  intent  to  allow  grazing 
on  suitable  lands.  (Multiple  Use 
Sustained  Yield  Act  of  1960,  Wilderness 
Act  of  1964,  Forest  and  Rangeland 
Renewable  Resources  Planning  Act  of 
1974,  Federal  Land  Policy  and 
Management  Act  of  1976,  National 
Forest  Management  Act  of  1976). 

— The  Sacramento  Allotment  contain 
lands  identified  as  suitable  for  domestic 
livestock  grazing  in  the  Lincoln 
National  Forest  Plan  and  continued 
domestic  livestock  grazing  is  consistent 
with  the  goals,  objectives,  standards, 
and  guidelines  of  the  forest  plan. 

— It  is  Forest  Service  policy  to  make 
forage  available  to  qualified  livestock 
operators  from  lands  suitable  for  grazing 
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consistei  it  with  land  management  plans 
(FSM  22  )3.1). 

— It  is  Forest  Service  policy  to 
continua  contributions  to  the  economic 
and  social  well  being  of  people  by 
providing  opportimities  for  economic 
diversity  and  by  promoting  stability  for 
commuMties  that  depend  on  range 
resource^  for  their  livelihood  (FSM 


ilation,  forage  producing 
be  managed  for  livestock 
there  consistent  with  land 
management  plans  (36  CFR  222.2(c)). 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  tom  the  date  the 
Environihental  Protection  Agency 
publishe  s  the  notice  of  availability  in 
the  Fede  ral  Register. 

The  Fc  rest  Service  believes,  at  this 
early  sta|  ;e,  it  is  important  to  give 
reviewer  s  notice  of  several  court  rulings 
related  t(  \  public  participation  in  the 
environmental  review  process.  First, 
reviewer  3  of  draft  environmental  impact 
statemen  Is  must  structure  their 
participa  tion  in  the  environmental 
review  o  the  proposal  so  that  it  is 
meaning  iil  and  alerts  an  agency  to  the 
reviewer  s  position  and  contentions. 
Vennoni  Yankee  Nuclear  Power  Corp.  v. 
NYDC,  435  U.S.  519.553  (1973).  Also, 
environn  lental  objections  that  could  be 
raised  at  the  draft  enviroimiental  impact 
statemer  t  stage  but  that  are  not  raised 
until  aftt  r  completion  of  the  final 
environ!  lental  impact  statement  may  be 
waived  c  r  dismissed  by  the  courts.  City 
ofAngocn  v.  Model,  803  F.2d  1016. 
1022  (9tl  I  Cir.  1986)  and  Wisconsin 
Heritage.!,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  13  J8  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  thos  9  interested  in  this  proposed 
action  p<  rticipate  by  the  close  of  the  45- 
day  com  nent  period  so  that  substantive 
commen  :s  and  objections  are  made 
availabla  to  the  Forest  Service  at  a  time 
when  it  (tan  meaningfully  consider  them 
and  resp  3nd  to  them  in  the  final 
environr  lental  impact  statement. 

To  ass  St  the  Forest  Service  in 
identifyi  ng  and  considering  issues  and 
concerns  on  the  proposed  action, 
commen  :s  on  the  draft  environmental 
impact  s  atement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
commen  :s  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Commeiits  may  also  address  the 
adequac;  r  of  the  draft  environmental 
impact  s  atement  or  the  merits  of  the 
altemati  /es  formulated  and  discussed  in 
the  state  nent.  Reviewers  may  wish  to 
refer  to  t  le  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  proci  (dural  provisions  of  the 


National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  April  23,  1999. 
Jose  M.  Martinez, 

Forest  Supervisor. 

(FR  Doc.  99-11198  Filed  5-4-99;  8:45  am] 

BiLUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

SulMTiission  for  0MB  Review; 
Comment  Request 

April  29,  1999. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-€746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Economic  Research  Service 

Title:  Emergency  Food  Assistance 
System  Study. 

OMB  Control  Number:  0536-NfEW. 

Summary  of  Collection:  Many 
emergency  food  providers  are  reporting 


increased  demand  for  their  services  as  a 
result  of  changes  in  the  nation's  welfare 
and  food  assistance  safety  net  under  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
and  decreasing  ability  to  meet  the 
additional  demands.  USDA  is 
coordinating  public  and  private  efforts 
intended  to  increase  the  amount  of 
surplus  food  channeled  through 
Emergency  Food  Assistance  System 
(EFAS)  providers  by  33  percent  by  the 
year  2000.  On  November  23, 1996 
President  Clinton  signed  an  executive 
memorandiun  directing  all  Federal 
agencies  to  join  the  USDA  effort  to 
recover  excess  food  and  established  a 
Federal  interagency  task  force  on 
gleaning  and  food  recovery.  USDA, 
through  the  Food  and  Nutrition  Service, 
administers  several  food  assistance 
programs  that  help  low-income 
households  obtain  adequate  and 
nutritious  diets.  The  largest  USDA  food 
assistance  program,  the  Food  Stamp 
Program,  is  designed  to  provide  food 
assistance  through  normal  channels  of 
trade.  The  EFAS  interacts  closely  with 
USDA  food  assistance  programs  by 
serving  as  a  distribution  outlet  for 
Emergency  Food  Assistance  Program 
(TEFAP)  commodities  and  by  providing 
temporary  or  supplemental  food 
assistance  to  many  of  the  same  needy 
population  served  by  USDA  programs. 
A  study  of  the  Emergency  Food 
Assistance  System  is  going  to  be 
conducted.  The  study  will  be  conducted 
in  two  phases.  Currently,  there  is  no 
sample  frame  from  which  to  identify 
food  banks,  food  pantries,  and 
emergency  kitchens  for  the  study. 
Information  collected  during  the  first 
phase  of  the  study  will  be  used  to 
compile  frcunes  of  providers  to  be 
sampled  and  contacted  for  data 
collection.  Economic  Research  Service 
(ERS)  will  collect  information  using 
questionnaires  and  telephone  interviews 
to  compile  frames  of  providers  to  be 
sampled  and  contacted  for  second 
phased-data  collection. 

Need  And  Use  Of  The  Information: 
ERS  will  collect  information  on 
providers'  operating  characteristics, 
service  sireas,  resource  base,  quantity 
and  type  of  food  flowing  into  the 
system,  number  of  people  served,  and 
providers'  capacity  to  manage  current 
and  futiire  changes  in  food  demand  and 
resoiu'ces.  Once  the  information  is 
compiled,  the  frames  of  food  banks, 
food  pantries,  and  emergency  kitchens 
will  be  used  by  the  sampling 
statisticians  for  the  study  to  select 
providers  for  the  interviews.  The 
contact  information  will  be  used  by  the 
data  collection  staff  to  facilitate  advance 
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mailings  and  support  the  actual  study 
data  collection. 

Description  of  Respondents:  Not-for- 
profit  institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  5,479. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,374. 

Economic  Research  Service 

Title:  Report  on  State  Use  of  Funds  to 
Increase  Work  Slots  for  Food  Stamp 
Recipients. 

OMB  Control  Number:  0536-NEW. 

Summary  of  Collection:  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA) 
dramatically  changed  the  system  that 
had  provided  welfare  cash  assistance 
and  food  stamp  benefits  to  low-income 
households  since  the  early  1970s.  One 
of  the  consequences  of  the  change  in  the 
law  has  been  the  strengthening  of  work 
requirements,  both  for  the  Temporary 
Assistance  to  Needy  Families  (TANF) 
Program  and  the  Food  Stamp  Program. 
The  largest  change  made  by  PRWORA 
in  the  Food  Stamp  Program  was  the 
imposition  of  a  time  limit  on  receipt  of 
food  stamp  benefits  for  Able  Bodies 
Adults  Without  Dependents  (ABAWD) 
who  are  between  the  ages  of  18  and  50. 
hi  order  to  take  advantage  of  the 
expanded  funding  and  comply  with  the 
new  Food  Stamp  Employment  and 
Training  (E&T)  Program  requirements 
most  States  have  initiated  new 
approaches  to  serving  ABAWDS  in  their 
Food  Stamp  E&T  programs.  This  study 
will  provide  detailed  and  comparable 
information  on  State  changes  to  their 
programs.  In  addition,  despite  the 
availability  of  additional  funds,  many 
States  may  still  face  considerable 
challenges  in  meeting  the  program 
requirements  and  making  the 
modifications  to  their  programs 
necessary  to  best  serve  food  stamp 
clients,  particularly  ABAWDs.  The 
Economic  Research  Service  (ERS)  will 
use  a  telephone  survey  and  mail  out 
questionnaire  to  collect  information 
from  States  on  the  specific  successes 
and  challenges  they  have  faced  in 
utilizing  the  expanded  Balanced  Budget 
Act  (BBA)  Food  Stamp  E&T  funds. 

Need  and  Use  of  the  Information:  ERS 
will  collect  information  on  how  the 
States'  expenditures,  activities,  program 
design,  and  E&T  participants  have 
changed  in  response  to  the  availability 
of  new  funds  for  Food  Stamp  E&T  and 
the  Federal  emphasis  on  serving  the 
unemployed  ABAWD  population.  The 
information  gathered  in  the  study  will 
have  four  primary  uses.  First,  the  study 
will  provide  and  analyze  a  database  of 
consistent  and  comparable  information 


across  States  both  before  and  after  the 
enactment  of  the  BBA.  Second,  FNS  will 
be  utilizing  the  data  from  the  telephone 
interviews  in  the  study  for  another 
study  on  the  impact  of  the  time  limits 
on  ABAWDs.  Third,  the  database 
created  for  the  study  may  also  be  used 
by  ERS  as  a  baseline  for  any  future 
research  regarding  the  Food  Stamp  E&T 
Program,  including  research  that  may 
focus  on  the  impact  of  various  E&T 
approaches  for  Food  Stamp  Program 
participants.  One  final  and  important 
use  of  the  study  is  that  after  release  to 
Congress,  the  research  report  will  be 
shared  by  USDA  with  all  State  food 
stamp  directors  so  that  they  may  learn 
from  the  varying  approaches  taken  in 
implementing  E&T  activities  or  food 
stamp  participants. 

Description  of  Respondents:  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  51. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  472 

Food  and  Nutrition  Service 

Title:  Food  Stamp  mail  issuance 
Report 

OMB  Control  Number:  0584-0015. 

Summary  of  Collection:  Sections  7  (a) 
and  (b)  of  the  Food  Stamp  Act  of  1977 
require  that  coupons  be  issued  only  to 
households  which  have  been  duly 
certified  as  eligible  to  participate  in  the 
Food  Stamp  Program  (FSP),  and  that 
coupons  shall  be  used  by  eligible 
housheds  households  only  to  purchase 
food  in  retail  food  stores  which  have 
been  approved  for  participation  in  the 
FSP  at  prices  prevailing  in  such  stores. 
Section  7(d)  of  the  Act  authorizes  the 
Secretary  to  develop  procedures  for 
determining  and  monitoring  the  level  of 
coupon  inventories  held  by  issuance 
agents  to  ensure  that  these  inventories 
are  at  proper  levels.  The  Food  and 
Nutrition  Service  (FNS).  on  behalf  of  the 
Secretary,  requires  each  coupon  issuer 
to  submit  quarterly  a  written  report  of 
the  issuer's  operations  during  the 
periods.  The  FNS  will  collect 
information  using  FNS  Form-259,  Food 
Stamp  Mail  Issuance  Report. 

Need  and  use  of  the  Information:  FNS 
will  collect  information  to  establish  the 
issuance  and  accountability  systems 
which  ensures  that  only  certified 
eligible  households  receive  benefits; 
that  coupons  are  accepted,  stored,  and 
protected  after  delivery  to  receiving 
points  within  the  state;  that  program 
benefits  are  timely  distributed  in  the 
correct  amoimt;  and  that  coupon 
issuance  and  reconciliation  activities 
are  properly  conducted  and  accurately 
reported  to  FNS.  The  State  agency  is 


responsible,  regardless  of  any 
agreements  to  the  contrary,  for  ensuring 
that  assigned  duties  are  carried  out  in 
accordance  with  FSP  regulations.  In 
addition,  the  State  agency  is  strictly 
liable  to  FNS  for  all  losses  of  coupons, 
even  if  those  issuance,  security,  or 
accountability  duties  are  the 
responsibihty  of  another  party. 

Description  of  Respondents:  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1.026. 

Frequency  of  Responses:  Reporting: 
Quarterly. 

Total  burden  Hours:  342. 

Agricultural  Marketing  Service 

Title:  Recordkeeping  requirements  for 
Certified  Application  of  Federally 
Restricted  Use  Pesticides  (7  CFR  Part 

no). 

OMB  Control  Number:  0581-0164. 

Summary  of  Collection:  The  Food, 
Agriculture,  Conservation,  and  Trade 
(FACT)  Act  of  1990  (Subtitle  H.  Sec. 
1491)  mandates  the  Secretary  of 
Agriculture,  in  consultation  with  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA),  "shall  require 
certified  applicators  of  (federally) 
restricted  use  pesticides  to  maintain 
records  comparable  to  records 
maintained  by  commercial  applicators 
in  each  State."  In  addition,  the  Secretary 
of  Agriculture  and  the  Administrator  of 
EPA  are  required  under  Section  1491(f) 
of  the  FACT  Act  to  siu^^ey  the  records 
and  develop  and  maintain  a  data  base  so 
the  Secretary  and  the  Administrator  of 
EPA  can  prepare  and  publish  annual 
pesticide  use  reports,  copies  of  which 
must  be  transmitted  to  Congress. 
Agricultural  Marketing  Service  (AMS)  is 
charged  with  administering  the  Federal 
Pesticide  Recordkeeping  Program.  AMS 
requires  certified  private  applicators  of 
federally  restrict  house  pesticides  to 
maintain  records  of  all  restricted  use 
pesticide  applications  for  a  period  of 
two  years.  AMS  will  collect  information 
using  form  STD-8  Pesticide  for 
Recordkeeping  Inspection. 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  on  the 
brand  or  product  name  and  the  EPA 
registration  number  of  the  federally 
restricted  use  pesticide  that  was 
applied;  the  total  amount  of  the 
federally  restricted  use  pesticide 
applied;  the  location,  the  size  of  the  area 
treated,  and  the  crop,  commodity,  stored 
product  or  site  to  which  a  restricted  use 
pesticide  was  applied;  the  month,  day. 
and  year  on  which  the  restricted  use 
pesticide  application  occurred:  and  the 
name  and  certification  number  of  the 
certified  applicator  who  applied  or  who 
supervised  the  application  of  the 
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Numbfr  of  Respondents:  32,500. 


Frequency  of  Responses:  Reporting: 
On  occasion;  annually. 

Total  Burden  Hours:  74,250. 

Food  and  Nutrition  Service 

Title:  Consumer  Research  for  Dietary 
Guidelines  2000. 

OMB  Control  Number:  0584-NEW. 

Summary  of  Collection:  Under 
Subtitle  D  of  the  National  Agriculture 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977  (7  U.S.C.  3171-3175), 
the  Secretary  of  Agriculture  is  required 
to  develop  and  implement  a  national 
food  and  human  nutrition  research  and 
extension  program,  including  the 
development  of  techniques  to  assist 
consumers  in  selecting  food  that 
supplies  a  nutritionally  adequate  diet. 
Pursuant  to  7  CFR  2.19(a)(3),  the 
Secretary  of  Agriculture  has  delegated 
authority  to  the  Center  for  Nutrition 
Policy  and  Promotion  (CNPP)  for, 
among  other  things,  developing 
materials  to  aid  the  public  in  selecting 
food  for  good  nutrition;  co-ordinating 
nutrition  education  promotion  and 
professional  education  projects  with  the 
Department;  and  consulting  with  the 
Federal  and  State  agencies,  the 
Congress,  universities,  and  other  public 
and  private  organizations  and  the 
general  public  regarding  food 
consumption  and  dietary  adequacy. 
CNPP  is  interested  in  conducting  a 
consumer  research  study  with  focus 
groups  of  adults  to  gauge  the  use  and 
effectiveness  of  the  Dietary  Guidelines 
for  Americans  and  to  test  the 
communication  effectiveness  and 
usefulness  of  prototype  Dietary 
Guidelines-based  nutrition  promotion 
materials.  CNPP  will  collect  information 
using  a  study  of  focus  groups  and 
prototype  testing  sessions. 

Need  and  Use  of  the  Information: 
CNPP  will  collect  information  to  expand 
the  knowledge  base  concerning  how  to 
translate  the  Dietary  Guidelines  for 
Americans  2000  recommendations  and 
message  and  delivery  of  the  information 
through  nutrition  promotion  products 
and  materials  to  improve  the  diets  of  all 
Americans  age  2  and  older.  Also,  to 
better  understand  consumers'  wants  and 
needs,  and  to  discover  potential 
motivations  for  dietary  change.  The 
information  will  be  used  by  the  CNPP 
to  develop  a  communications  plan 
outline  that  addresses  how  best  to 
utilize  products  developed  to  effectively 
reach  the  target  audience. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  225. 

Frequency  of  Responses:  Reporting: 
On  occasion;  other  (one  time). 

Total  Burden  Hours:  900. 


Animal  and  Plant  Health  Inspection 
Service 

Title:  Application  for  Inspection  and 
Certification  of  Animal  Byproducts. 

OMB  Control  Number:  0579-0008. 

Summary  of  Collection:  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  on  behalf  of  the  Secretary  of 
Agriculture  has  been  delegated  the 
authority  (7  U.S.C.  1622,  1624)  to 
establish  and  implement  a  system  for 
verifying  that  the  importation  and 
commercial  distribution  of  certain 
animal  byproducts  have  been  processed 
according  to  the  conditions  and 
requirements  of  the  importing  coimtry. 
The  laws  and  regulations  that  govern 
the  importation  and  commercial 
distribution  of  certain  animal 
byproducts  in  some  foreign  countries 
may  require  the  U.S.  exporter  to  furnish 
certificates  that  have  been  issued  or 
endorsed  by  APHIS  Veterinary  Services. 
These  certificates  attest  to  the  class  and 
quality  of  these  products,  and  also  attest 
to  the  procediues  used  to  process  these 
products  for  exportation  to  the  receiving 
country.  APHIS  will  collect  information 
using  VS  Form  16-24,  "Application  for 
Inspection  &  Certification  of  Animal 
Byproducts." 

JVeed  And  Use  of  The  Information: 
APHIS  collects  information  from 
applicants  requesting  that  APHIS 
monitor  the  processing  of  the  product. 
After  monitoring  the  processing 
technique,  APHIS  certifies  that  the 
product  was  processed  according  to  the 
conditions  and  requirements  of  the 
importing  coimtry.  A  copy  of  the  form 
then  accompanies  the  shipment. 
Without  this  certification,  the  importing 
country  would  not  accept  the  product, 
and  the  applicant  would  be  unable  to 
conduct  business  with  that  country. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  20. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  10. 

Rural  Housing  Service 

Title:  7  CFR  Part  3565,  "Guaranteed 
Rural  Rental  Housing  Program"  and 
Supporting  Handbook. 

OMB  Control  Number:  0575-0174. 

Summary  of  Collection:  On  March  28, 
1996,  President  Clinton  signed  the 
"Housing  Opportxmity  Program 
Extension  Act  of  1996."  One  of  the 
provisions  of  the  Act  was  the 
authorization  of  the  section  538 
Guaranteed  Rural  Rental  Housing 
Program  (GRRHP),  adding  the  program 
to  the  Housing  Act  of  1949.  The  purpose 
of  the  GRRHP  is  to  increase  the  supply 
of  affordable  rural  rental  housing 


through  the  use  of  loan  guarantees  that 
encourage  partnerships  between  the 
Rural  Housing  Service  (RHS),  private 
lenders  and  public  agencies.  RUS  will 
approve  qualified  lenders  to  participate 
and  will  monitor  lender  performance  to 
ensure  program  requirements  are  met. 
RHS  will  collect  information  from 
lenders  on  the  eligibility  cost,  benefits, 
feasibility,  and  financial  performance  of 
the  proposed  project. 

Need  And  Use  of  The  Information: 
RHS  will  collect  information  from 
lenders  to  manage,  plan,  evaluate,  and 
account  for  Government  resources.  The 
GRRHP  regulation  and  handbook  will 
provide  lenders  and  Agency  staff  with 
guidance  on  the  origination  and 
servicing  of  GRRHP  loans  and  the 
approval  of  qualified  lenders.  The 
information  is  collected  by  RHS  so  that 
it  may  evaluate  the  lender's  request  and 
make  the  determination  that  the 
interests  of  the  government  are 
protected. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions. 

Number  of  Respondents:  50. 

Frequency  of  Responses:  Reporting 
Quarterly;  monthly;  annually. 

Total  Burden  Hours:  2,466. 
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Nancy  B.  Sternberg, 

Departmental  Clearance  Officer. 

[FR  Doc.  99-11232  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  3410-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

March  1999  Sunset  Reviews:  Final 
Results  and  Revocations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  sunset 
reviews  and  revocations  of  antidumping 
duty  orders:  Solid  urea  from  Azerbaijan 
(A-832-801),  solid  urea  from  Georgia 
(A-833-801),  solid  urea  from  Kazakstan 
(A-834-801),  Solid  Urea  from 
Kyrgyzstan  (A-835-801),  solid  urea 
from  Moldova  (A-841-801),  and 
industrial  phosphoric  acid  from  Israel 
(A-508-604). 

SUMMARY:  On  March  1,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  duty  orders  on  solid 
urea  from  Azerbaijan,  solid  urea  from 
Georgia,  solid  urea  from  Kazakstan, 
solid  urea  from  Kyrgyzstan,  solid  lu-ea 
from  Moldova,  and  industrial 
phosphoric  acid  from  Israel.  Because  no 
domestic  party  responded  to  the  sunset 


review  notice  of  initiation  by  the 
applicable  deadline,  the  Department  is 
revoking  these  orders. 
EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner,  Office  of  Policy, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Peimsylvania  Avenue  and 
14th  Street,  N.W.,  Washington,  D.C. 
20230;  telephone:  (202)  482-1560. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  issued  an 
antidumping  duty  order  on  solid  urea 
from  the  Union  of  Soviet  Socialist 
Republics  (USSR)  on  July  14,  1987  (52 
FR  26367).  On  June  29,  1992,  following 
the  dissolution  of  the  USSR,  the 
Department  transferred  the  order  to  the 
Commonwealth  of  Independent  States 
(CIS)  and  the  Baltic  States,  including 
Azerbaijan,  Georgia,  Kazakstan, 
Kyrgyzstan,  and  Moldova  (57  FR  28828, 
June  29,  1992).  The  substance  of  the 
order  remained  the  same.  The 
Department  also  issued  an  antidumping 
duty  order  on  industrial  phosphoric 
acid  from  Israel  (52  FR  31057,  August 
19, 1987).  Pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  Department  initiated  sunset 
reviews  of  these  orders  by  publishing 
notice  of  the  initiation  in  the  Federal 
Register  (64  FR  9970,  March  1,  1999).  In 
addition,  as  a  courtesy  to  interested 
parties,  the  Department  sent  letters,  via 
certified  and  registered  mail,  to  each 
party  listed  on  the  Department's  most 
current  service  list  for  these  proceedings 
to  inform  them  of  the  automatic 
initiation  of  a  sunset  review  on  these 
orders. 

No  domestic  interested  parties  in  the 
sunset  reviews  on  these  orders 
responded  to  the  notice  of  initiation  by 
the  March  16,  1999,  deadline  [see 
section  351.218(d)(l)(i)  of  the 
Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13520  (March  20,  1998)  ("Sunset 
Regulations"]). 

Determination  To  Revoke 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(iii)(B)(5) 
of  the  Sunset  Regulations,  if  no 
domestic  interested  party  responds  to 
the  notice  of  initiation,  the  Department 
shall  issue  a  final  determination,  within 
90  days  after  the  initiation  of  the  review, 
revoking  the  finding  or  order  or 
terminating  the  suspended 
investigation.  Because  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  applicable  deadline, 


March  16, 1999,  we  are  revoking  these 
antidumping  duty  orders. 

Effective  Date  of  Revocation 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  these 
orders  entered,  or  withdrawn  from 
warehouse,  on  or  after  January  1,  2000. 
Entries  of  subject  merchandise  prior  to 
the  effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  antidumping  duty 
deposit  requirements.  The  Department 
will  complete  any  pending 
administrative  reviews  on  these  orders 
and  will  conduct  administrative  reviews 
of  all  entries  prior  to  the  effective  date 
of  revocation  in  response  to 
appropriately  filed  requests  for  review. 

Dated:  April  27.  1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-11287  Filed  5-t-99;  8:45  am] 

BILLING  CODE  3510-OS-P 

DEPARTME^fr  OF  COMMERCE 
International  Trade  Administration 

[A-834-802] 

Antidumping  Investigation  on  Uranium 
from  the  Republic  of  Kazakhstan: 
Notice  of  Extension  of  Time  for  Briefs 
and  Hearing 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Extension  of  time  for 
submission  of  briefs  and  for  hearing 
date. 

EFFECTIVE  DATE:  April  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Doyle  or  Juanita  H.  Chen, 
Enforcement  Group  III,  Office  VII, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  1401  Constitution 
Avenue,  N.W.,  Washington,  DC  20230, 
telephone:  (202)  482-0159  or  (202)  482- 
0409,  respectively. 

Extension  of  Time 

Piu-suant  to  19  CFR  353.36,  the 
Department  has  determined  that  it  is 
necessary  to  conduct  verification  of 
certain  information  in  Kazakhstan 
during  the  period  May  3,  1999  through 
May  9,  1999.  As  a  result  of  this 
verification,  the  Department  is  granting 
an  extension  of  time  for  the  briefs.  Case 
briefs  are  now  due  May  17,  1999,  and 
rebuttal  briefs  are  now  due  May  21, 
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a  result  of  the  extension  of 
iubmission  of  briefs,  the 
late  has  also  been  extended  and 
for  May  25. 1999. 

April  29,  1999. 
MacDonald, 

uty  Assistant  Secretary. 
Group  III. 
'  19-11288  Filed  5-4-99;  8:45  am) 

3510-OS-P 


CODE 


COMMITTEE  FOR  THE 
IMPLEMpNTATION  OF  TEXTILE 
AGREEHHENTS 

Adjustnient  of  Import  Limits  for  Certain 
Cotton,  yVool,  Man-Made  Fiber,  Silk 
Blend  aild  Otfier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Product  or  Manufactured  in 
Indonesia 


April  29, 
AGENCY: 


1999. 


Committee  for  the 
Impleme  ntation  of  Textile  Agreements 
(CITA). 


ACTION: 
Commis  i 
limits. 


ssuing  a  directive  to  the 
ioner  of  Customs  adjusting 


EFFECTIVE  DATE:  May  6,  1999. 
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Act  of 
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FUR'  HER  INFORMATION  CONTACT: 

Helnzen,  International  Trade 
Office  of  Textiles  and 
U.S.  Department  of  Commerce, 
48fe-4212.  For  information  on  the 
status  of  these  limits,  refer  to  the 
S\  atus  Reports  posted  on  the 
Doards  of  each  Customs  port, 
927-5850,  or  refer  to  the  U.S. 
website  at  http:// 
ci4stoms.ustreas.gov.  For 

ion  on  embargoes  and  quota  re- 
,  call  (202)  482-3715. 


SUPPLEMENTARY  INFORMATION: 
Authority:  Section  204  of  the  Agricultural 
as  amended  (7  U.S.C.  1854); 
Order  11651  of  March  3, 1972,  as 


The  ci  irrent  limits  for  certain 
categories  are  being  adjusted  for 
carryforward  used  in  1998  and  the  5% 
adjustm  ;nt  for  traditional  folklore 
product!  1  made  from  handloomed 
fabrics 

A  desi  ;riptiDn  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
number  i  is  available  in  the 
CORREl  ATION:  Textile  and  Apparel 
Categori  es  with  the  Harmonized  Tariff 
Schedul  e  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23. 1998).  Also 


see  63  FR  69055,  published  on 
December  15,  1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  29,  1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  8, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  1999  and  extends 
through  December  31,  1999. 

Effective  on  May  6, 1999,  you  are  directed 
to  adjust  the  limits  for  the  categories  listed 
below,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit! 

Levels  in  Group  1 

200 

862,798  kilograms. 

225 

7,024,970  square  me- 

ters. 

314-02 

60,723,731  square 

meters. 

315-03 

27,591 ,733  square 

meters. 

317-0'»/326-O5/617 

27,280,247  square 

meters  of  which  not 

more  than  4,167,829 

square  meters  shall 

be  in  Category  326- 
0. 
249,229  dozen. 

334/335 

336/636 

659,560  dozen. 

338/339 

1,21 1,054  dozen. 

340/640 

1,491 ,444  dozen. 

341  

953,482  dozen. 

342/642 

414,377  dozen. 

345 

433,706  dozen. 

347/348 

1,727,412  dozen. 

350/650 

191 ,444  dozen. 

351/651  

538,690  dozen. 

359-C/659-C6  

1,446,191  kilograms. 

369-S'^  

915,514  kilograms. 

447 

16,950  dozen. 

625/626/627/628/ 

28,387,397  square 

629-08. 

meters. 

634/635 

331 ,502  dozen. 

638/639 

1,551,104  dozen. 

641  

2,527,207  dozen. 

645/646 

785,322  dozen. 

647/648 

3,423,833  dozen. 

Category 

Adjusted  twelve-month 

limit  1 

Group  II 

201,  218,  220,  222- 

98,095,555  square 

224,  226,  227, 

meters  equivalent. 

237,  239pt.  9,  332, 

333,  352.  359- 

O'o,  362,363, 

369-O'\400, 

410,  414,  431, 

434,  435,  436, 

438,  440,  442, 

444,  459pt.  12, 

464,  469pt.  13, 

603,  604-O1'*, 

606,  607,  621, 

622,  624,  633, 

649,  652,  659- 

0^5,666,669- 

0^6,  670-O  1^ 

831 ,  833-836, 

838,  840,  842- 

846,  850-852,  858 

and  859pt.  ^8,  as  a 

group. 

1  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 

■    all 


2  Category  314-0: 
5209.51.6015. 

3  Category  315-0: 
5208.52.4055. 

"Category  317-0: 
5208.59.2085. 

5  Category  326-0: 
5208.59.2015, 
5211.59.0015. 

6  Category 
6103.42.2025, 
6104.69.8010, 
6203.42.2010, 
6211.32.0010, 
6211.42.0010; 


all 


all 


HTS  numbers  except 
HTS  numbers  except 
HTS  numbers  except 


all  HTS  numbers  except 


5209.59.0015 


and 


359-C:     only 
6103.49.8034, 
6114.20.0048, 
6203.42.2090, 

621 1 .32.0025 
Category    659-C:    only 


HTS    numbers 

6104.62.1020, 

6114.20.0052, 

6204.62.2010, 

and 

HTS 


numbers        6103.23.0055, 
6103.43.2025,    6103.49.2000, 


6103.43.2020, 
6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


only     HTS     number 


6104.63.1020,  6104.63.1030, 
6104.69.8014,  6114.30.3044, 
6203.43.2010,  6203.43.2090, 
6203.49.1090,  6204.63.1510, 
6210.10.9010,  6211.33.0010, 
and  621 1.43.0010. 

^  Category     369-S: 
6307.10.2005. 

8  Category  625/626/627/628;  Category  629- 
O:  all  HTS  numbers  except  5408.34.9085  and 
5516.24.0085. 

9  Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

1°  Category  359-0:  all  HTS  numbers  except 

6103.42.2025,    6103.49.8034,    6104.62.1020, 

6114.20.0048, 

6203.42.2090, 

6211.32.0025, 

359-C); 

6211.11.8010, 

6211.12.8020  (Category  359- 
S);  and  6406.99.1550  (Category  359pt.). 

11  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-S); 

5601.10.1000,    5601.21.0090,    5701.90.1020, 
5702.10.9020, 
5702.49.1080, 
5702.99.1090, 
and  6406.10.7700  (Category  369pt.). 

12 Category  459pt.:  all  HTS  numbers  except 
6405.20.6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

13 Category  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010  and 

6406.10.9020. 


6104.69.8010, 

6203.42.2010, 

6211.32.0010, 

(Category 

6112.49.0010, 

6211.12.8010, 


5701 .90.2020, 
5702.49.1020, 
5702.99,1010, 


6114.20.0052, 
6204.62.2010, 
6211.42.0010 
6112.39.0010, 
6211.11.8020, 


5702.39.2010, 
5702.59.1000, 
5705.00.2020 
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1*  Category  604-O:  all  HTS  numbers  except 
5509.32.0000  (Category  604-A). 

^5  Category  659-0:  all  HTS  numbers  except 
6103.23.0055,  6103.43.2020,  6103.43.2025, 
6103.49.2000,  6103.49.8038.  6104.63.1020, 
6104.63.1030,  6104.69.1000,  6104.69.8014, 
6114.30.3044,  6114.30.3054,  6203.43.2010, 
6203.43.2090,  6203.49.1010,  6203.49.1090, 
6204.63.1510,  6204.69.1010,  6210.10.9010, 
6211.33.0010,  6211.33.0017,  6211.43.0010 
(Category  659-C);  6112.31.0010, 

6112.31.0020,  6112.41.0010,  6112.41.0020, 
6112.41.0030,  6112.41.0040,  6211.11.1010, 
6211.11.1020,  6211.12.1010  and 

6211.12.1020  (Category  659-S); 

6406.99.1510  and  6406.99.1540  (Category 
659pt.). 

^6 Category  669-0:  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020,  6305.33.0010, 
6305.33.0020  and  6305.39.0000  (Category 
669-P);  5601.10.2000,  5601.22.0090, 

5607.49.3000,  5607.50.4000,  6406.10.9040 
(Category  669pt.). 

1^  Category  670-O:  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070,  4202.92.3020, 
4202.92.3031 ,  4202.92.9026  and 

6307.90.9907  (Category  670-L). 

18  Category  859pt.:  only  HTS  numbers 
6115.19.8040,  6117.10.6020,  6212.10.5030, 
6212.1C9040,  6212.20.0030,  6212.30.0030, 
6212.90.0090,  6214.10.2000  and 

6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.99-11253  Filed  5-*-99;  8:45  am] 

BILUNG  CODE  3S10-Ofl-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Wednesday,  May  12, 

1999,  10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

■MATTER  TO  BE  CONSIDERED: 

Mid-  Year  Review 

The  staff  will  brief  the  Commission  on 
issues  related  to  fiscal  year  1999  mid- 
year review. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDTTIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207.  (301)  504-0800. 

Dated:  May  3,  1999. 
Sadye  E.  Dimn, 
Secretary. 

[FR  Doc.  99-11432  Filed  5-3-99;  3:46  pm] 
BILUNG  CODE  635S-01-M 


AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  6, 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  internet  address 

Pat Sherrill@ed.gov,  or  should  be 

faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tjrpe 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 


available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  bm-den  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  April  29,  1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Infonnation  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Compact  for  Reading 
Evaluation. 

Frequency:  Semi-annually. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  26,624. 
Burden  Hours:  30,123. 

Abstract:  The  Compact  for  Reading  is 
a  written  agreement  between  families, 
teachers,  and  principals  describing  how 
each  partner  will  work  to  improve  the 
reading  skills  of  students  in 
kindergarten  through  third  grade.  At 
each  grade  level,  a  set  of  100  home 
learning  activities  is  offered  to  improve 
reading  skills.  These  activities  focus  on 
family  members  as  home  learning 
partners.  Research  shows  that  even 
though  the  requirement  for  Title  I 
compacts  is  several  years  old,  many 
Title  I  schools  still  do  not  have 
compacts  in  place,  or  do  not  use  them 
to  full  advantage.  The  Compact  for 
Reading  evaluation  will  attempt  to  show 
whether  implementing  this  type  of 
compact  will  enhance  student  learning 
and  therefore  should  be  considered  for 
adoption  by  other  Title  I  schools. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Reinstatement. 

Title:  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act  (P.L. 
101-392)— Financial  Status  Report— SF 
260. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  and  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 


24140 


Res  )onses: 


Bu 
bsti 
(SF-269 


r  len 


:53. 
Hours:  2,200. 
Absti^ct:  The  Financial  Status  Report 
is  collected  by  the  Division  of 
Vocational-Technical  Education  from 
ies  to  determine  compliance 
statutory  and  regulatory  spending 
requiren  lents  of  formula  grants  awarded 
Carl  D.  Perkins  Vocational 
Apdlied  Technology  Education  Act 


State 
with 


under 
and 
of  1990 


[FR  Doc. 

BILUfMS 


39-11234  Filed  5^-99;  8:45  am) 

4000-01-P 


C(OE 


DEPAR'  tAEHT  OF  EDUCATION 


Notice  G  f 
CoilectK  )n 
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Proposed  Information 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collectiqn  requests. 


SUMMAR'r:  The  Acting  Leader. 
Informa  ion  Management  Group,  Office 
of  the  CI  lief  Information  Officer,  invites 
commer  ts  on  the  proposed  information 
coUectic  n  requests  as  required  by  the 
Paperwc  rk  Reduction  Act  of  1995. 
DATES:  /  ji  emergency  review  has  been 
requeste  d  in  accordance  with  the  Act 
(44  U.S.  :.  Chapter  3507  (j)).  since 
public  h  arm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  rec  nested  by  May  5,  1999. 
ADDRESS  ES:  Written  comments 
regardin  g  the  emergency  review  should 
be  addr(  ssed  to  the  Office  of 
Informa  ion  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Departn  ent  of  Education,  Office  of 
Manage:  nent  and  Budget;  725  17th 
Street,  ^  W.,  Room  10235,  New 
Executi'  e  Office  Building,  Washington, 
DC  205(  3.  Requests  for  copies  of  the 
propose  d  information  collection  request 
should  le  addressed  to  Patrick  J. 
Sherrill  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202^651,  or  should 
be  elect]  onically  mailed  to  the  internet 
address  Pat  Sherrill@ed.gov,  or  should 
be  faxec  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  .  Sherrill  (202)  708-8196. 
Individi  lals  who  use  a 
telecom  munications  device  for  the  deaf 
(TDD)  n  lay  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
betweer  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLE*  lENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (4' :  U.S.C.  Chapter  35)  requires 


that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  biu'den  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  May  3. 1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Campus  Week  of  Dialogue 
Participation  Feedback  Form. 

Abstract:  To  receive  feedback  from 
participants  in  "Campus  Week  of 
Dialogue"  events. 

Additional  Information:  Starting  in 
June  1997,  President  Clinton  has 
personally  encoiu'aged  colleges  and 
universities  to  set  aside  time  to  have  a 
dialogue  with  their  campus  members  on 


the  serious  issues  and  suggestions  for 
better  race  relations. 

Frequency:  On  occasion. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Burden: 

Responses:  1000. 

Burden  Hours:  25,099. 

[FR  Doc.  99-11365  Filed  5-4-99;  8:45  am] 
BILUNG  C0D£  4000-1-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No:  84.031] 

Reopening  the  Process  for 
Designation  as  an  Eligible  Institution 
for  Fiscal  Year  1999  for  the  Following 
Programs:  Strengthening  Institutions, 
American  Indian  Tribally  Controlled 
Colleges  and  Universities,  Alaska 
Native  and  Native  Hawaiian  Serving 
Institutions,  and  Hispanic-Serving 
Institutions 

summary:  On  February  8,  1999,  the 
Department  of  Education  published  in 
the  Federal  Register  (64  FR  6178)  a 
closing  date  notice  for  applications  from 
institutions  that  wish  to  be  designated 
as  eligible  institutions  under  the 
following  programs:  Strengthening 
Institutions,  American  Indian  Tribally 
Controlled  Colleges  and  Universities, 
Alaska  Native  and  Native  Hawaiian 
Serving  Institutions,  and  Hispanic- 
Serving  Institutions  (HSI).  The  first 
three  programs  are  authorized  under 
Title  III  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA).  The  HSI 
program  is  authorized  under  Title  V  of 
the  HEA.  The  purpose  of  this  notice  is 
to  provide  additional  time  for 
institutions  that  wish  to  compete  for 
new  grants  under  these  programs  to 
obtain  designation  as  eligible 
institutions. 

The  closing  date  for  eligibility 
applications  is  now  May  17,  1999  for 
institutions  that  wish  to  apply  for  new 
grant  awards  under  these  programs.  The 
Department  has  announced  a  closing 
date  of  May  24,  1999  for  applications  for 
new  grant  awards  under  the 
Strengthening  Institutions,  American 
Indian  Tribally  Controlled  Colleges  and 
Universities,  Alaska  Native  and  Native 
Hawaiian  Serving  Institutions  Programs, 
and  plans  to  announce  a  closing  date  of 
June  25,  1999  for  the  HSI  Program. 
Because  of  time  constraints,  the 
Department  does  not  guarantee  that  it 
will  be  able  to  notify  an  applicant  for 
designation  as  an  eligible  institution  of 
its  status  before  the  May  24,  1999  and 
June  25,  1999  grant  award  closing  dates. 

However,  the  closing  date  of  May  28, 
1999  has  not  changed  for  applicant 
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institutions  that  only  wish  to  receive  a 
wavier  of  certain  non-Federal  share 
requirements  under  the  Federal  Work 
Study  or  Federal  Supplemental 
Education  Opportunity  Grant  programs 
authorized  imder  Title  IV  of  the  HEA 
and  the  Undergraduate  International 
Studies  and  Foreign  Language  Program 
authorized  under  Title  VI  of  the  HEA. 

Deadline  for  Transmittal  of 
Applications:  May  17,  1999. 

Applications  Available:  February  10, 
1999. 

For  Applications  or  Information 
Contact:  Ellen  M.  Sealey,  Margaret  A. 
Wheeler,  or  Anne.  S.  Young, 
Institutional  Development  and 
Undergraduate  Education  Service,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (Suite  CY-80,  Portals 
Building),  Washington,  DC  20202-5335. 
Telephones:  (202)  708-8816,  708-8839 
or  708-8866.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  office  listed  in  the 
preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  in  an 
alternate  format,  also,  by  contacting  that 
office.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

Electronic  Access  To  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://vvrww.ed.gov/news/html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  vdth 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have  any 
questions  about  using  the  PDF,  call  the 
U.S.  Govenmient  Printing  Office  (GPO) 
at  (202)  512-1530  or,  toll  free,  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/index.html 
Program  Authority:  20  U.S.C.  1057.  1059c 
and  1065a. 


Dated:  April  29,  1999. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  99-11237  Filed  5-04-99:  8:45  am] 

BILUNG  CODE  4000-01 -U 


DEPARTME^^'  OF  ENERGY 

Environmental  Management  (EM)  Site- 
Specific  Advisory  Board  (SSAB) 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  annoimced  in  the  Federal 
Register. 
DATES: 

Thursday,  May  20,  1999—7:00 

p.m.-9:00  p.m. 

Friday,  May  21, 1999—1:00  p.m.- 

6:00  p.m. 

Satm-day,  May  22, 1999 — 8:00  a.m.- 

5:30  p.m. 

Sunday,  May  23,  1999 — 8:00  a.m- 

1:00  p.m. 
ADDRESSES:  Vemon  Manor  Hotel,  400 
Oak  Street,  Cincinnati,  OH  45219,  (513) 
281-3300. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Butterfield,  DOE/EM-22,  U.S. 
Department  of  Energy,  Headquarters, 
Washington,  DC.  20585,  (202)  586-8809. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  in  the 
areas  of  envirormiental  restoration, 
waste  management,  and  related 
activities. 

Purpose  of  the  Meeting:  The  Femald 
Citizens  Advisory  Board  is  hosting  the 
EM  SSAB  Transportation  Seminar  in 
support  of  the  following  objectives:  (1) 
to  improve  stakeholder  understanding 
of  complex-wide  transportation-related 
issues  and  decision-making  processes; 
(2)  to  foster  dialogue  among  the  local 
EM  SSABs  about  national  transportation 
issues,  and  create  opportunities  for 
continuing  that  dialogue;  and  (3)  to 
identify  joint  or  common  EM  SSAB 
areas  of  agreement  and  unresolved 
transportation-related  issues,  and  draft 
joint  "statements  of  concern"  regarding 
these  issues. 

Tentative  Agenda 

Thursday,  May  20,  1999: 

7:00-9:00  p.m.  Reception 
Friday,  May  21,  1999: 
1:00-1:15  p.m.  Welcome  (Jim  Bierer  and 
Tom  Wagner)  Orientation  (objectives, 
agenda,  rules  of  engagement) 


1:15-1:30  p.m.  (Facilitation  Team) 
1:30-2:30  p.m.  Site  Introductions  and  Site 

Info 
2:30-3:00  p.m.  Introduction  of  Core  Topics 

(Facilitation  Team) 
3:00-3:15  p.m.  Break 

3:15-5:30  p.m.  Presentation  on  Core  Topics 
5:30-6:00  p.m.  Site  Specific  Preparation  for 

Discussion  of  Core  Topics  (optional) 
Saturday,  May  22,  1999: 
8:00-9:30  a.m.  Plenary:  Discuss  broad  areas 

of  shared  concern  in  each  core  topic 
9:30-9:45  a.m.  Break  and  Convene  Core 

Topic  Breakouts 
9:45  a.m.-12:00  p.m.  Core  Topic  Breakouts 
12:00-1:30  p.m.  Lunch 
1:30-2:30  p.m.  Site  Specific  Breakout 
2:30-3:45  p.m.  Core  Topic  Breakout 
3:45-4:00  p.m.  Break  and  Reconvene 

Plenary 
4:00-5:30  p.m.  Plenary:  Discuss  first  two 

core  topics 
Sunday,  May  23.  1999: 
8:00-9:30  a.m.  Plenary:  Discuss  last  two 

core  topics 
9:30-9:45  a.m.  Break  and  Convene  Core 

Topic  Breakouts 
9:45-10:30  a.m.  Core  Topic  Breakouts 
10:30-10:45  a.m.  Break  and  Reconvene 

Plenary 
10:45-12:00  p.m.  Plenary:  Discuss  and 

agree  on  revised  statements  of  concern 
12:00-12:45  p.m.  Plenary:  Discuss  next 

steps  while  final  statements  are  prepared 

for  signature 
12:45-1:00  p.m.  Plenary:  Sign  statements 

and  adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Officer,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
washing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

hdinutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC,  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  wall  also  be  available  by 
writing  to  Jim  Bierer,  Chair,  Femald 
Citizens'  Advisory  Board,  C/O  Phoenix 
Environmental  Corporation,  P.O.  Box 
544,  Ross,  Ohio,  45061,  or  by  calling  the 
Advisory  Board  at  (513)  648-6478. 
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at  Washington,  DC  on  April  29, 
Samuel, 


Issui 
1999. 
Rachel 

Deputy[^dvisory  Committee  Management 

Officer 
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l»OE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

Envlrohmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  $ite 

agency:  Department  of  Energy. 
ACTIONt  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site  Specific  Advisory 
Board  EM  SSAB).  Savannah  River  Site. 
Federa  i  Advisory  Committee  Act  (Pub. 
L.  92-'  63.  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
aimoui  iced  in  the  Federal  Register. 

DATES: 

Monday.  May  24.  1999:  5:00  p.m.- 

9:(i0p.m. 

Ti  esday,  May  25,  1999:  8:30  a.m.- 

4:1  lO  p.m. 
ADDREiSES:  All  meetings  will  be  held  at: 
Savani^ah  DeSoto  Hilton,  15  East  Liberty 
Street,  Savannah,  GA  31412. 


FOR 

Gerri 


FUfTTHER  INFORMATION  CONTACT: 

Rlemming,  Office  of 


Enviroiimental  Quality,  Department  of 
Energy  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  SC  29802 
(803) 725-5374. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
Boqrd:  The  purpose  of  the  Board  is 
recommendations  to  DOE  in  the 
environmental  restoration, 
nanagement  and  related 


the 

to 

areas 

waste 

activities 


make 
cf( 


Monda  ' 
6:30 
7:00 
9p.n 

Tuesda  / 
8:30 


(ai 
Upti 


12:0( 


Tentati\e  Agenda 

May  24.  1999: 

.m. — Public  Comment  Session 
.m. — Subcommittee  meetings 
— Adjourn 

May  25,  1999: 
.m. 
Appibval  of  Minutes,  Agency  Updates 
roximately  15  minutes),  Public 
Cobiment  Session  (5-minute  rule) 
p  proximately  10  minutes),  Facilitator 
ate  (approximately  15  minutes),  Risk 
MAiagement  &  Future  Use 
Su  )committee  (approximately  1  hour), 
Tn  jisportation  Seminar  Report 
approximately  15  minutes). 
En  aronmental  Restoration  &  Waste 
Mi  nagement  (ER&VVM)  Subcommittee 
Report  (approximately  1  hour) 
p.m.  Lunch  Break 
ER&WM  Subcommittee  Report  continued 
(af  proximately  V/*  hours).  Nuclear 
Mi  terials  Management  Subcommittee 
Re  )ort  (approximately  1  hour).  Outreach 


Subcommittee  Report  (approximately  10 
minutes).  Public  Comments 
(approximately  10  minutes) 
4:00  p.m.  Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting,  Monday,  May  24,  1999. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  nimiber  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gerri 
Flemming,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  S.C.  29802,  or  by  calhng 
(803) 725-5374. 

Issued  at  Washington,  DC  on  April  29, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-11298  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Los  Alamos 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos.  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 

DATES:  Wednesday,  May  26.  1999,  6:00- 
9:00  p.m. 


ADDRESSES:  Los  Alamos  Inn,  2201 
Trinity  Drive,  Los  Alamos,  MM. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
DuBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  528  35th  Street,  Los 
Alamos,  NM  87544;  Phone:  505-665- 
5048;  FAX  505-665-4872. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Public  Comment  6:30-7:00  p.m. 

2.  Special  Report  on  the  Canyons  in 
Los  Alamos  Coimty. 

3.  Committee  Reports. 

4.  Other  Board  business  will  be 
conducted  as  necessary. 

Pubhc  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Arm  DuBois  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Ofiicer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  at  the  beginning  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  528  35th 
Street,  Los  Alamos,  NM  87544.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Aim  DuBois  at  the  Board's  office 
address  or  telephone  niunber  listed 
above. 

Issued  at  Washington,  DC  on  April  29, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  99-11299  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  64SO-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-538-000] 

Midwestern  Gas  Transmission;  Notice 
of  Site  Visit 

April  29,  1999. 

On  May  6,  1999,  the  staff  of  the  Office 
of  Pipeline  Regulation  (OPR)  will  be 
conducting  an  inspection  of  Midwestern 
Gas  Transmission  Company's 
(Midwestern)  Grain  Processing 
Corporation  Seiles  Tap  Project.  This 
recently  constructed  2.84-mile-long 
pipeline  is  in  Knox  and  Daviess 
Counties,  Indiana.  Representatives  of 
Midwestern  will  accompany  the  OPR 
staff. 

All  interested  parties  may  attend, 
although  those  planning  to  attend  must 
provide  their  own  transportation. 

For  further  information,  please 
contact  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11216  Filed  5-4-99;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP99-294-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Supplemental  Notice  of 
Request  Under  Blanltet  Authorization 

April  29,  1999. 

Take  notice  that  on  April  27,  1999. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP99-294-000  a  supplement  to  its 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212),  noticed  on 
April  14,  1999.  Panhandle  has  now  filed 
for  abandonment  authorization  under 
Section  157.216  to  abandon  the  facilities 
to  be  replaced  as  part  of  the  upgrade  of 
the  Mount  Auburn  M&R  Station  in 
Christian  County,  Illinois.  Panhandle 
makes  no  further  changes  to  its  original 
request.  This  filing  may  be  viewed  on 
the  web  at  http://www.ferc.fed.us/ 


online/rims. htm  (please  call  (202)  208- 

2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-11217  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-334-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

April  29.  1999. 

Take  notice  that  on  April  22,  1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252-2511,  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  to  abandon  by  sale  to 
Tennessee's  affiliate,  El  Paso  Field 
Services  Company  (Field  Services), 
facilities  and  appurtenances  located  in 
South  Texas.  In  certain  pipeline  and 
measuring  addition,  Termessee  requests 
that  the  Commission  find  that  the 
facilities,  upon  their  transfer  to  Field 
Services,  will  constitute  non- 
jurisdictional  gathering  facilities  exempt 
from  the  Commission's  jurisdiction 
pursuant  to  NGA  Section  1(b).  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:/// 
wwrw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Specifically,  Tennessee  proposes  to 
abandon  by  sale  to  Field  Services  its 
Chesterville  Lateral,  West  Magnolia  City 
Lateral,  Bay  City  Lateral,  Hungerford 
Lateral  System  and  Village  Mills  Lateral 
and  all  laterals/feeder  lines,  meters  and 
appurtenant  facilities  associated  with 
these  lines.  Tennessee  states  that  to  the 
extent  Filed  Services  is  unable  to 
negotiate  contracts  with  existing 
shippers  for  gathering  service  on  these 
facilities,  Field  Services  will  agree  to 
provide  gathering  service  pursuant  to  a 
default  contract  which  will  ensure  that 
existing  shippers  receive  gathering 
service  imder  terms  and  conditions 
consistent  with  the  terms  and 
conditions  under  which  they  currently 
receive  transportation  service,  for  a  two- 
year  default  term.  Moreover,  dming  the 
two-year  default  contract  term,  the  total 
revenue  requirement  of  existing 
shippers  on  these  lines  will  remain 
unchanged  from  current  levels. 
Tennessee  states  that  these  actions  will 
assure  continuity  of  service  to  existing 
shippers  on  the  Chesterville  Lateral, 
West  Magnolia  City  Lateral.  Bay  City 


Lateral,  Hungerford  Lateral  System  and 
Village  Mills  Lateral. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
application  should,  on  or  before  May  20, 
1999,  file  widi  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  is  filed  within  the  time 
required  herein,  if  the  Commission  on 
its  own  review  of  the  matter  finds  that 
permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11218  Filed  5^-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pacific  Gas  and  Electric  Company; 
Notice  of  Technical  Workshop  on 
Water  Balance  Modeling 

[Project  No.  77-110] 

April  29,  1999. 

In  February,  1999,  the  Federal  Energy 
Regulatory  Commission  (Conmussion) 
issued  a  Draft  Environmental  Impact 
Statement  (DEIS)  in  support  of  the 
Commission's  decision  on  a  proposed 
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amendr  lent  to  the  license  for  the  Potter 
Valley  project  (PVP;  FERC  No.  77-110). 
The  proposed  amendment  involves 
changes  in  the  minimum  flow 
requiretients  at  the  project,  consisting 
of  increksed  releases  to  the  Eel  River, 
which  would  result  in  overall  decreased 
diversions  to  the  Russian  River.  The 
PVP  is  licensed  to  Pacific  Gas  and 
Electric  Company  (PG&E)  and  is  located 
in  Lake  and  Mendocino  counties, 
Califom  ia. 

Anal}  sis  of  the  impacts  of  the 
proposad  alternative,  as  well  as  two 
additional  action  alternatives  and  the 
no-action  alternatives  relied  heavily  on 
a  hydro|ogical  water  balance  model 
developjed  to  provide  a  consistent 
analytical  framework  for  predicting  the 
impacts  of  the  four  alternatives. 
Comments  received  to  date  on  the  DEIS 
indicate  disagreement  among  the  parties 
on  howithe  model  should  be 
parametrized  to  best  represent  the 
differen:  alternatives. 

The  p  urpose  of  this  notice  is  to  advise 
all  parti  3S  of  a  technical  workshop  that 
will  focus  on  improving  the  assessment 
modelir  g  approaches  for  impact 
assessm  ent  and  attempting  to  reach 
consens  js  on  areas  of  disagreement. 
This  tec  mical  workshop  will  be  held  at 
the  Flan  lingo  Hotel  and  Conference 
Center,  J777  Fourth  Street,  Santa  Rosa, 
California,  on  June  2-3. 1999,  from  9  am 
to  4  pm,  A  block  of  rooms  is  being  held 
at  a  spe(  :ial  rate  for  workshop  attendees 
until  May  24,  1999.  For  reservations, 
call  (80(1)  848-8300.  While  the 
workshop  will  be  focused  on  obtaining 
technici  1  information  from  the  parties 
whose  a  Itematives  are  considered  in  the 
DEIS,  all  interested  parties  are  welcome 
to  atten(  I. 

More  specifically,  the  objectives  of  the 
workshop  include:  (1)  reaching 
consensus  on  appropriate  data  inputs, 
outputs  and  representation  of 
altemat;  ves  for  the  water  balance 
models  md  habitat  evaluation  models: 
(2)  defiling  any  new  alternatives  that 
may  noi  v  be  appropriate  for 
considei  ation  in  this  proceeding, 
includii  g  how  these  should  be 
represei  ted  quantitatively  in  the  water 
balance  modeling;  and  (3)  obtaining 
addiUor  al  information  applicable  to  the 
EIS  asse  ssment. 

As  a  r  jsult  of  previous  technical 
meeting  5  and  the  DEIS,  the  parties  to 
this  proi  ;eeding  already  have  access  to 
the  mod  els  and  data  needed  for  water 
balance  assessment.  Commission  staff 
requests  that  the  parties  that  have  flow 
proposa  s  in  this  proceeding  (i.e.,  PG&E, 
Sonoma  County  Water  Agency,  and  the 
Round  Valley  Indian  Tribes),  and  their 
representatives,  prepare  for  this 
workshc  ip  so  that  they  can  participate 


with  substantial  information  on  data 
inputs  and  modeling  approaches. 
Furthermore,  any  parties  that  have 
additional  information  relevant  to  this 
proceeding,  such  as  water  temperature 
monitoring  reports  or  data,  are  advised 
that  they  should  bring  such  information 
to  this  workshop  and  make  it  available 
to  Commission  staff,  so  that  it  can  be 
incorporated  into  the  assessment. 

The  workshop  will  be  conducted  in 
an  interactive  format,  whereby  the  water 
balance  models  can  be  nm  and  re-run  in 
an  iterative  manner  to  evaluate 
assessment  results  during  the  workshop. 
Our  intent  is  to  make  the  modeling 
results  as  accessible  as  possible  so  that 
future  applications  of  the  modeling  are 
acceptable  to  as  many  parties  as 
possible. 

For  additional  information  on  this 
workshop,  please  contact  the  FERC 
Project  Manager,  Dr.  John  M.  Mudre  at 
(202) 219-1208. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11219  Filed  5-4-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  2687-014  California] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

April  29,  1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  relicensing  of  the  Pit  1 
Project,  located  in  the  towns  of  Fall 
River  Mills  and  McArthur,  California. 

On  May  27,  1998.  the  Commission 
staff  issued  a  draft  environmental 
assessment  (DEA)  for  the  project,  and 
requested  that  comments  be  filed  with 
the  Commission  within  45  days. 
Comments  were  filed  by  eleven  entities 
and  are  addressed  in  the  final 
environmental  assessment  (FEA)  for  the 
project. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  has  concluded  that 
licensing  the  project,  with  appropriate 
environmental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment. 


Copies  of  the  DEA  and  FEA  are 
available  for  review  in  the  Public 
Reference  Branch,  Room  2-A,  of  the 
Commission's  offices  at  888  First  Street, 
N.E.,  Washington.  D.C.  20426.  They  may 
be  viewed  on  the  web  at  http:// 
wrww.ferc.fed.us/online/rims.htm  (call 
202-208-222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-11249  Filed  5-4-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

April  29,  1999. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11695-000. 

c.  Date  filed:  March  5,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Nolin  Lake  Dam 
Project. 

f.  Location:  At  the  Corps  of  Engineer's 
Nolin  Lake  Dam,  on  the  Nolin  River, 
near  the  Town  of  Brownsville,  Grayson 
County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address  at 
Spencer.Michael@FERC.fed. us,  or 
telephone  (202)  219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  docvunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  and  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
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Corps  of  Engineer's  Nolin  Lake  dam  and 
consist  of  the  following:  (1)  a  42-inch- 
diameter,  50-foot-long  steel  penstock, 
constructed  in  the  existing  outlet  works; 
(2)  a  powerhouse  containing  a 
generating  unit  with  a  total  capacity  of 
1.0  MW  and  an  estimated  average 
aimual  generation  of  6.0  Gwh;  and  (3)  a 
200-foot-long  transmission  line. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street.  N.E.,  Room  2 A, 
Washington,  D.C.  20426,  or  by  calling 
(202)  219-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (Call 
(202  208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Conomission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFT?  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Comjnission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi'om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

Linwood  A.  Watson,  )r., 

Acting  Secretary. 

[FR  Doc.  99-11220  Filed  5-4-99;  8:45  amj 

BILUNG  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

April  29,  1999. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1696-000. 

c.  Date  filed:  March  5,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Kentucky  L&D  #14 
Project. 

f.  Location:  At  the  Corps  of  Engineer's 
Kentucky  L&D  #14,  on  the  Kentucky 
River,  near  the  Tovra  of  Heidelberg,  Lee 
Coimty  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Apphcant  Contact:  Mr.  Ronald 
Felterberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address  at 
Spencer.Michael@FERC.fed. us,  or 
telephone  (202)  219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  fi-om  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regxdatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  and  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps  of  Engineer's  Kentucky  L&D  #14 
dam  and  consist  of  the  following:  (1) 
two  72-inch-diameter,  50-foot-long 
penstocks,  constructed  in  the  existing 
outlet  works;  (2)  a  powerhouse 
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contaii  ling  two  generating  units  with  a 
combined  total  capacity  of  2.0  MW  and 
an  estii  nated  average  annual  generation 
of  12.3  Gwh;  and  (3)  a  400-foot-long 
transm  ission  line. 

1.  Lo  :ations  of  the  application:  A  copy 
of  the  <  pplication  is  available  for 
inspec  ion  and  reproduction  at  the 
Corrun  ssion's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  Fijst  Street,  N.E..  Room  2 A, 
Washington,  D.C.  20426.  or  by  calling 
(202)  2 1^1371.  This  filing  may  be 
viewec  on  the  web  at  http:// 
www.fjrc.fed.us/online/rims.htm  (Call 
(202)  2  08-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reprod  nction  at  the  address  in  item  h 
above. 

Preli  minary  Permit — Anyone  desiring 
to  file  i  I  competing  application  for 
prelim  inary  permit  for  a  proposed 
projecl  must  submit  the  competing 
applicition  itself,  or  a  notice  of  intent  to 
file  suth  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
applicition  (see  18  CFT?  4.36). 
SubmiBsion  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
partici  liar  application.  A  competing 
prelim  inary  permit  application  must 
conform  with  18  CFR  4.32  (a)  and  (b)(1). 

Prel  minary  Permit — Any  qualified 
develc  pment  applicant  desiring  to  file  a 
compe  ting  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
compc  ting  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  fileja  development  application  allows 
"  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
comp<  iting  license  application  must 
confoim  with  18  CFR  4.32  (a),  (b),  and 

(c). 

Not  ce  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
addrei;s,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  un^  jquivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
appli(  ation  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
serve( .  on  the  applicant(s)  named  in  this 
public  notice. 

Pro  josed  Scope  of  Studies  under 
Perm:  t — A  preliminary  permit,  if  issued, 
does  1  lot  authorize  construction.  The 


term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  or  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conmients.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc  9»-11221  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

April  29,  1999. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11697-000. 

c.  Date  filed:  March  8,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Green  River  Lake 
Dam  Project. 

f.  Location:  At  the  Corps  of  Engineers 
Green  River  Lake  Dam,  on  the  Green 
River,  near  the  Town  of  Campbellsville, 
Taylor  County.  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald 
Feltenberger,  Universal  Electric  Power 
Corp..  1145  Highbrook  Street.  Akron, 
Ohio  44301  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address  at 
Spencer.Michael@FERC.fed.us.  or 
telephone  (202)  219-2946. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426 

The  Commission's  Rules  and  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps  of  Engineers  Green  River  Lake 
Dam  and  consist  of  the  following:  (1) 
two  48-inch-diameter.  50-foot-long  steel 
penstocks,  constructed  in  the  existing 
outlet  works;  (2)  a  powerhouse 
containing  two  generating  imits  with  a 
total  capacity  of  5.5  MW  and  an 
estimated  average  annual  generation  of 
34.0  Gwh;  and  (3)  a  4-mile-long 
transmission  line. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  aveulable  for 
inspection  and  reproduction  at  the 


Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E.,  Room  2 A, 
Washington,  D.C.  20426,  or  by  calling 
(202)  219-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.us/online/rims.htm  {Call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Pennit — Anyone  desiring 
to  file  a  competing  application  for 
perliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  of  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32  (a)  and  (b)(1). 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32  (a),  (b),  and 
(c). 

Notice  of  intent — a  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(a)  name  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  pennit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
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whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  time 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  vdll  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  9»-11222  Filed  5-*-99;  8:45  am] 

BILUNG  CODE  6717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Renotice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

April  29,  1999. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1694-000. 

c.  Date  filed:  March  5,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Kentucky  L&D  #4 
Project. 

f.  Location:  At  the  Corps  of  Engineer's 
Kentucky  L&D  #4,  on  the  Kentucky 
River,  near  the  Town  of  Frankfort. 
Franklin  Coxmty,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street.  Akron. 
Ohio  44301  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer.  E-mail  address  at 
Spencer.Michael@FERC.fed. us.  or 
telephone  (202)  219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  fi-om  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE,  Washington.  DC  20426. 

The  Commission's  Rules  and  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  conunents 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps  of  Engineer's  Kentucky  L&D  #4 
dam  and  consist  of  the  following:  (1) 
two  72-inch-diameter,  50-foot-long 
penstocks,  constructed  in  the  existing 
outlet  works;  (2)  a  powerhouse 
containing  two  generating  units  with  a 
combined  total  capacity  of  2.5  MW  and 
an  estimated  average  annual  generation 
of  15.0  Gwh:  and  (3)  a  300-foot-long 
transmission  line. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
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Commisi  ion's  Public  Reference  and 
Files  Ma  ntenance  Branch,  located  at 
888  First  Street,  N.E.,  Room  2 A, 
Washing  on.  D.C.  20426,  or  by  calling 
(202)  21<  -1371.  This  filing  may  be 
viewed  c  n  the  web  at  http:// 
www.fer  ;.fed.us/online/rims.htm  (Call 
(202)  20(-2222  for  assistance).  A  copy 
is  also  a\  ailable  for  inspection  and 
reproduc  tion  at  the  address  in  item  h 
above. 

Prelim  nary  Permit — Anyone  desiring 
to  file  a  c  ompeting  application  for 
prelimin  uy  permit  for  a  proposed 
project  n  ust  submit  the  competing 
applicatisn  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commiss  ion  on  or  before  the  specified 
commen  date  for  the  particular 
applicatian  (see  18  CFR  4.36). 
Submiss  on  of  a  timely  notice  of  intent 
allows  a]  I  interested  person  to  file  the 
competii  ig  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
prelimin  iry  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Prelim  inary  Permit — Any  qualified 
developrient  applicant  desiring  to  file  a 
competii  ig  development  application 
must  sut  mit  to  the  Commission,  on  or 
before  a  i  ipecified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submiss  on  of  a  timely  notice  of  intent 
to  file  a  (  evelopment  application  allows 
an  inters  sted  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  pirticular  application.  A 
competii  ig  license  application  must 
conform  with  18  CFR  4.32(a).  (b).  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospect  ve  applicant,  and  must  include 
an  uneqi  livocal  statement  of  intent  to 
submit,  i  f  such  an  application  may  be 
filed,  eit  ler  a  preliminary  permit 
applicati  on  or  a  development 
applicati  on  (specify  which  type  of 
applicat:  on).  A  notice  of  intent  must  be 
served  o  i  the  applicant(s)  named  in  this 
public  n  3tice. 

Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  t  le  proposed  preliminary  permit 
would  b;  36  months.  The  work 
propose(  I  under  the  preliminary  permit 
would  ii  iclude  economic  analysis, 
preparat  on  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  he  Applicant  would  decide 


whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conmient  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Llnwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  99-11248  Filed  5-4-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-€336-1] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Ambient 
Air  Quality  Surveillance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Ambient  Air  Quality 
Surveillance,  OMB  Number  2060-0084. 
EPA  ICR  0940.16.  expiration  date  June 
30,  1999.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instnmient. 
DATES:  Comments  must  be  submitted  on 
or  before  June  4,  1999. 
FOR  FURTHER  INFORMATION:  Contact 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  E-Mail  at 
Farmer.Sandy@epamail.epa.gov  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://wrww.epa.gov/icr  and 
refer  to  EPA  ICR  No.  0940.16. 
SUPPLEMENTARY  INFORMATION: 

Title:  Ambient  Air  Quality 
Surveillance.  [OMB  Number  (2060- 
0084),  EPA  ICR  #  0940.16]  expiring  June 
30,  1999.  This  is  a  request  for  extension 
of  a  currently  approved  collection. 

Abstract:  The  general  authority  for  the 
collection  of  ambient  air  quality  data  is 
contained  in  sections  110  and  319  of  the 
Clean  Air  Act  (42  U.S.C.  1857).  Section 
110  makes  it  clear  that  State  generated 
air  quality  data  are  central  to  the  air 
quality  management  process  through  a 
system  of  State  implementation  plans 
(SIP).  Section  319  was  added  via  the 
1977  Amendments  to  the  Act  and  spells 
out  the  key  elements  of  an  acceptable 
monitoring  and  reporting  scheme.  To  a 
large  extent,  the  requirements  of  section 
319  had  already  been  anticipated  in  the 
detailed  strategy  document  prepared  by 
EPA's  Standing  Air  Monitoring  Work 
Group  (SAMWG).  The  regulatory 
provisions  to  implement  these 
recommendations  were  developed 
through  close  consultation  with  the 
State  and  local  agency  representatives 
serving  on  SAMWG  and  through 
reviews  by  ad-hoc  panels  from  the  State 
and  Territorial  Air  Pollution  Program 
Administrators  and  the  Association  of 


Local  Air  Pollution  Control  Officials. 
These  modifications  to  the  previous 
regulations  were  issued  as  final  rules  on 
May,  10,  1979  (44  FR  27558)  and  are 
contained  in  40  CFR  part  58. 

Major  amendments  which  affect  the 
hourly  burdens  were  made  in  1983  for 
lead,  1987  for  PM-10,  1993  for 
enhanced  monitoring  for  ozone,  and 
1997  for  PM2  s-  The  specific  required 
activities  for  the  burden  include 
establishing  and  operating  ambient  air 
monitors  and  samplers,  conducting 
sample  analyses  for  all  pollutants  for 
which  a  national  ambient  air  quahty 
standard  (NAAQS)  has  been  established, 
preparing,  editing,  and  quality  assiuring 
the  data,  and  submitting  the  ambient  air 
quality  data  and  qucdity  assurance  data 
to  EPA. 

Some  of  the  major  uses  of  the  data  are 
for  judging  attainment  of  the  NAAQS, 
evaluating  progress  in  achieving/ 
maintaining  the  NAAQS  or  State/local 
standards,  developing  or  revising  SIP's, 
evaluating  control  strategies,  developing 
or  revising  national  control  policies, 
providing  data  for  model  development 
and  validation,  supporting  enforcement 
actions,  documenting  episodes  and 
initiating  episode  controls,  documenting 
population  exposure,  and  providing 
information  to  the  public  and  other 
interested  parties. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  the  collection  of 
information  was  published  on  August  3, 
1998  (63  FR  41251);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  4,624  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements,  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State 
and  local  air  pollution  control  agencies. 

Estimated  Number  of  Respondents: 
130. 

Frequency  of  Response:  Quarterly, 
Semi-Annually,  Aimually. 

Estimated  Total  Annual  Hour  Burden: 
2,404,606  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $73,643,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0940.16  and 
OMB  Control  No.  2060-0084  in  any 
correspondence.  Ms.  Sandy  Farmer, 
U.S.  Environmental  Protection  Agency, 
Office  of  Policy,  Regulatory  Information 
Division  (2137),  401  M  Street,  SW. 
Washington,  DC  20460;  and  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW,  Washington.  DC  20503. 

Dated:  April  29,  1999. 
Richard  T.  Westlund, 
Acting  Director.  Regulatory  Information 
Division. 

[FR  Doc.  99-11273  Filed  5-4-99:  8:45  am) 

BILUNQ  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34131B;  FRL-607»-9] 

Azinphos-Methyl,  Revised  Pesticide 
Risk  Assessment;  Notice  of  Public 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  will  hold  a  public 
meeting  to  present  the  revised  risk 
assessment  for  one  organophosphate 
pesticide,  azinphos-methyl,  to 
interested  stakeholders.  This  public 
meeting,  called  a  "Technical  Briefing," 
will  provide  an  opportunity  for 
stakeholders  to  learn  about  the  data, 
information,  and  methodologies  that  the 
Agency  used  in  revising  its  risk 
assessment  for  azinphos-methyl.  In 
addition,  representatives  of  the  U.S. 
Department  of  Agriculture  (USDA)  will 
also  provide  ideas  on  possible  risk 
management  for  azinphos-methyl. 
DATES:  The  technical  briefing  will  be 
held  on  Wednesday,  May  19,  1999,  fi'om 
9  a.m.  to  12  noon. 


ADDRESSES:  The  technical  briefing  will 
be  held  at  the  Environmental  Protection 
Agency,  Rm.  1126,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barry  O'Keefe,  Special  Review  and 
Registration  Division  {7508C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8035;  e-mail  address: 
okeefe.barry@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Infonnation 

A.  Does  This  Action  Apply  To  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  by  this 
action.  The  Agency  believes  that  a  wide 
range  of  stakeholders  will  be  interested 
in  technical  briefings  on 
organophosphates,  including 
environmental,  human  health,  and 
agricultural  advocates,  the  chemical 
industry,  pesticide  users,  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  secUon. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Documents  Discussed  in  This 
Notice? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
wrww.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "  Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wvkrw.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides,  you  can 
also  go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  I*rograms  (OPP)  at 
http://wwrw.epa.gov/pesticides/op/.  In 
addition,  a  brief  summary  of  the 
azinphos-methyl  revised  risk 
assessment  is  now  available  at  http:// 
www.epa.gov/pesticides/op/status.htm/, 
as  well  as  in  paper  as  part  of  the  public 
version  of  the  official  record  as 
described  in  Unit  I.B.2.  of  this 
docmnent. 

2.  In  person  or  by  telephone.  If  you 
have  any  questions  or  need  additional 
information  about  this  document,  you 
may  contact  the  person  identified  in  the 
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"FOR  FTIRTHER  INFORMATION 
CON7  ACT"  section. 

In  a  idition,  the  Agency  has 
establ  shed  an  official  record  for  the 
organ(  iphosphate  azinphos-methyl 
under  docket  control  number  OPP- 
34131  i.  The  official  record  consists  of 
the  da  cuments  specifically  referenced  in 
this  ddcument.  This  official  record 
incluc  es  the  documents  that  are 
physi(  ally  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  of;  icial  record  does  not  include  any 
inforn  ation  claimed  as  Confidential 
Busini  !ss  Information  (CBI).  The  public 
versio  i  of  the  official  record  is  available 
for  ins  pection  in  Rm.  119,  Crystal  Mall 
#2,  19  n  Jefferson  Davis  Hwy., 
Arlinj  ton,  VA.  from  8:30  a.m.  to  4  p.m.. 
Mond  ly  through  Friday,  excluding  legal 
holida  ys.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
numbiir  is  (703)  305-5805. 

n.  Ba<  kgroiind 

Thii  document  announces  the 
Agenc  y's  intention  to  hold  a  technical 
briefii  g  for  the  organophosphate 
pestic  de,  azinphos-methyl.  The  Agency 
is  pres  enting  the  revised  risk 
assess  nents  for  azinphos-methyl  to 
interei  ted  stakeholders.  This  technical 
briefir  g  is  designed  to  provide 
stakeh  olders  with  an  opportunity  to 
beconie  even  more  informed  about  an 

osphate's  risk  assessment.  EPA 
describe  in  detail  the  revised  risk 
Including  the  major  points 
cjontributors  to  risk  estimates);  how 
comment  on  the  preliminary  risk 
affected  the  revised  risk 
and  the  pesticide  use 
that  was  used  in 
c  ping  the  revised  risk  assessment, 
olders  will  have  an  opportunity 
clarifying  questions.  In  addition, 
ives  of  the  USDA  will 
ideas  on  possible  risk 
ement. 

hnical  briefing  is  part  of  the 
I  ublic  participation  process  that 
USDA  are  now  using  for 
the  public  in  the  reassessment 
de  tolerances  under  the  Food 
Protection  Act  (FQPA),  and  the 
of  individual 
phosphate  pesticides  under  the 
Insecticide,  Fungicide,  and 
Act  (FIFRA).  The  pilot 
participation  process  was 

as  part  of  the  EPA-USDA 
ce  Reassessment  Advisory 
(TRAC),  which  was 
shed  in  April  1998  as  a 
subcopunittee  under  the  auspices  of 
National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
of  the  pilot  public  participation 
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process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  risk  assessment  and 
risk  management  decisions.  EPA  and 
USDA  began  implementing  this  pilot 
process  in  August  1998  in  response  to 
Vice  President  Gore's  directive  to 
increase  transparency  and  opportunities 
for  stakeholder  consultation. 

On  the  day  of  the  technical  briefing, 
in  addition  to  making  copies  available  at 
the  meeting  site,  the  Agency  will  also 
release  for  public  viewing  the  azinphos- 
methyl  revised  risk  assessments  and 
related  documents  to  the  Public 
Information  and  Records  Integrity 
Branch  and  the  OPP  Internet  web  site 
that  are  described  in  Unit  I.B.I,  of  this 
document.  In  addition,  the  Agency  will 
issue  a  Federal  Register  notice  to 
provide  an  opportiuiity  for  a  60-day 
public  participation  period  during 
which  the  public  may  submit  risk 
management  and  mitigation  ideas,  and 
recommendations  and  proposals  for 
transition. 

List  of  Subjects 

Environmental  protection,  Chemicals. 
Pesticides  and  pests. 

Dated:  April  30.  1999. 

Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  99-11303  Filed  4-30-99;  4:28  pm) 

BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00598;  FRL-6079-2] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

summary:  There  will  be  a  3-day  meeting 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  policy  for  the  use  of  the  FQPA  lOx 
Safety  Factor,  statistical  methods  for  the 
use  of  composite  data  in  acute  dietary 
exposure  assessment,  and  the  use  of 
watershed-derived  percent  crop  areas  as 
a  refinement  tool  in  FQPA  ckiiiking 
water  exposure  assessments  for 
tolerance  reassessment.  The  meeting  is 
open  to  the  public.  Seating  at  the 
meeting  will  be  on  a  first-come  basis. 


DATES:  The  meeting  will  be  held  on 
Tuesday.  May  25;  Wednesday.  May  26; 
and  Thursday,  May  27.  1999,  from  8:30 
a.m.  to  5:30  p.m. 

addresses:  The  meeting  will  be  held  at: 
Sheraton  Crystal  City  Hotel.  1800 
Jefferson  Davis  Highway.  Arlington,  VA. 
The  telephone  number  for  the  hotel  is: 
(703)486-1111. 

By  mail,  submit  written  comments 
(one  original  and  40  copies)  to:  The 
Public  Information  and  Records 
hitegrity  Branch  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
delivery  service,  bring  comments  to: 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 

Comments  and  data  also  may  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Additional 
information  on  electronic  submissions 
can  be  found  under  Unit  V.  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Larry  C.  Dorsey  or  Paul  I.  Lewis, 
Designated  Federal  Officials,  FIFRA 
Scientific  Advisory  Panel  (7101C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
Office  location:  Rm.  117T,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA; 
telephone:  (703)  305-5369;  e-mail: 
Dorsey.Larry@epa.gov  or 
Lewis.Paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Purpose  of  the  Meeting 

The  Office  of  Pesticide  Programs 
(OPP)  will  present  its  policy  for  the  use 
of  the  FQPA  lOx  Safety  Factor.  Topics 
to  be  discussed  are  the  OPP  FQPA  lOx 
Safety  Factor  policy  paper,  including 
presentations  on  toxicological  and 
exposure  considerations,  and  the  OPP 
FQPA  Standard  Operating  Procedures. 
In  addition.  EPA's  Office  of  Pollution 
Prevention  and  Toxics,  in  implementing 
the  testing  provision  of  the  Toxic 
Substances  Control  Act,  will  discuss  a 
proposed  toxicology  test  battery  that 
will  be  used  for  the  testing  of  industrial/ 
coimnercial  chemicals  to  which  there  is 
a  high  likelihood  of  exposure  to 
children.  This  toxicology  test  battery 
represents  a  subset  of  the  core 
toxicology  data  set  recommended  in  the 
OPP  FQPA  lOx  Safety  Factor  policy 
paper.  OPPT  is  seeking  scientific  input/ 
advice  specifically  on  the 
appropriateness  of  using  this  subset  for 
this  TSCA-related  testing  purpose. 
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The  Agency  also  will  present 
statistical  methodology  for  the  use  of 
composite  data  in  acute  dietary 
exposure  assessment.  The  Agency  has 
identified  a  reliable,  statistical 
methodology  for  applying  existing 
information  from  die  U.S.  Department  of 
Agriculture's  (USDA)  Pesticide  Data 
Program  (PDP)  report  to  acute  dietary 
risk  assessments.  This  methodology 
consists  of  extrapolating  pesticide 
residue  data  from  composite  samples  of 
firuits  and  vegetables  to  single  serving 
sizes  of  fruits  and  vegetables.  Estimates 
of  probable  residues  present  on  single 
serving  sizes  of  fruits  and  vegetables 
will  be  applied  to  a  probabilistic 
approach  such  as,  the  Monte-Carlo 
method,  in  order  to  estimate  dietary 
(food)  risks. 

The  final  session  will  focus  on 
estimating  pesticide  concentrations  in 
drinking  water.  Passage  of  FQPA  has  led 
to  the  development  of  tools,  policies, 
and  methods  for  estimating  pesticide 
concentrations  in  drinking  water.  As 
presented  at  the  July  29,  1998  SAP 
meeting,  the  Agency  proposed  to 
replace  the  existing  small  edge  of  a  field 
pond  with  a  reservoir  and  factor  in  the 
extent  of  crop  coverage  into  its 
screening-level  drinking  water  exposure 
assessments.  The  proposed  SAP  session 
is  designed  to  provide  a  progress  report 
on  the  development  of  "Watershed- 
Derived  Percent  Crop  Areas" 
(previously  termed  "crop  area  factors") 
as  presented  at  the  July  1998  SAP 
meeting  as  well  as  to  seek  scientific 
advice  on  implementation  of  the 
Watershed-Derived  Percent  Crop  Areas 
in  the  FQPA  drinking  water  exposure 
assessment  using  the  proposed  index 
reservoir  modeling  scenario. 

Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  Paul  Lewis  at  the  address  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  at  least  5  business  days 
prior  to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

n.  Availability  of  Review  Materials 

A  meeting  agenda  is  currently 
available,  and  copies  of  EPA  primary 
backgroimd  docxunents  for  the  meeting 
will  be  available  no  later  than  May  3, 
1999.  The  meeting  agenda  and  EPA 
primary  background  docxunents  will  be 
available  on  the  EPA  web  site  ~  http:/ 
/www.epa.gov/pesticides/SAP/  or  may 
be  obtained  by  contacting  the  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  Office  location: 


Rm.  119,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA;  telephone: 
(703) 305-5805. 

in.  Written  Comments  and  Oral 
Presentations  at  the  Meeting 

Members  of  the  public  wishing  to 
submit  comments  should  contact  either 
Larry  Dorsey  or  Paul  Lewis  at  the 
address  or  the  telephone  number  given 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  to  confirm  that  the  meeting 
date  and  the  agenda  have  not  been 
modified  or  changed.  Interested  persons 
are  permitted  to  file  virritten  statements 
before  the  meeting.  To  the  extent  that 
time  permits  and  upon  advanced 
written  request  to  either  Larry  Dorsey  or 
Paul  Lewis,  interested  persons  may  be 
permitted  by  the  Chair  of  the  Scientific 
Advisory  Panel  to  present  oral 
statements  at  the  meeting.  The  request 
shoidd  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audio  visual  equipment  (e.g. ,  overhead 
projector,  35  mm  projector,  chalkboard, 
etc).  There  is  no  limit  on  the  length  of 
written  comments  for  consideration  by 
the  Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  The  Agency  aJso  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  should  notify  either  Larry 
Dorsey  or  Paul  Lewis  and  submit  40 
copies  of  the  summary  information.  The 
Agency  encourages  that  written 
statements  be  submitted  before  the 
meeting  to  provide  Panel  Members  the 
time  necessary  to  consider  and  review 
the  comments. 

IV.  Panel  Report 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
approximately  30  working  days  after  the 
meeting  and  may  be  obtained  by 
contacting  the  Public  Information  and 
Records  Integrity  Branch,  at  the  address 
or  telephone  number  listed  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

V.  Public  Docket  and  Submission  of 
Electronic  Comments 

A  public  record  has  been  established 
for  this  notice  under  docket  control 
number  "OPP-00598"  (including 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed  versions  of 
electronic  comments,  which  does  not 
include  information  claimed  as  CBI,  is 
available  for  inspection  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 


record  is  located  in  Rm.  119  of  the 
Public  Information  and  Records 
Integrity  Branch  at  the  address  listed  in 
ADDRESSES  at  the  beginning  of  this 
document. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  also 
will  be  accepted  on  disks  in 
WordPerfect  in  5.1/6/7/8.0  file  format  or 
ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  control  number 
'OPP-00598."  Electronic  comments 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  marked  CBI  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
An  edited  copy  of  the  comment  that 
does  not  contain  the  CBI  material  must 
be  submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket.  All  comments  and 
materials  received  will  be  made  part  of 
the  public  record  and  will  be  considered 
by  the  Panel. 

List  of  Subjects 

Environmental  protection. 
Dated:  April  26.  1999. 
Susan  B.  Hazen, 

Acting  Director.  Office  of  Pesticide  Programs. 

[PR  Doc.  99-11277  Filed  5-4-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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High  Production  Volume  (HPV) 
Chemical  Initiative;  Periodic  Update 
Meetings 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 
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summary:  Over  the  next  6  months,  EPA 
plans  to  hold  several  meetings  on  the 
High  Pi  oduction  Volume  (HPV) 
Chemic  al  Initiative.  The  purpose  of 
these  n  eetings  is  to  provide  an 
opportunity  for  periodic  updates  on  the 
Initiati'  e's  HPV  Chemical  Challenge 
prograi  i,  as  well  as  to  provide  a  forum 
where  nterested  parties  can  contribute 
inform,  ition,  discuss  and  give  individual 
perspe(tives  on  various  topics  related  to 
the  HP'  I  Chemical  Challenge  program. 
The  HF  V  Chemical  Challenge  program, 
which  vas  established  in  partnership 
with  in  iustry  and  environmental 
groups,  is  a  voluntary  program  that  is 
intends  d  to  make  basic  toxicity  data  on 


widely 
availab 


used  industrial  chemicals 

e  to  the  public  over  the  next  6 


FOR 

genera 


years.  I  rior  to  each  meeting,  EPA 
intends  to  develop  an  agenda  for  the 
meetin  [  in  consultation  with  the 
stakehc  Iders.  The  meeting  agenda  will 
be  mad  3  publicly  available  as  early  as 
possibl  3  prior  to  each  of  the  meetings  as 
descrih  3d  in  Unit  II.  of  this  notice.  Each 
meetin  ;  will  be  open  to  the  public,  but 
particij  lation  in  discussions  may  be 
limited  to  those  who  pre-register  with 
the  Ag(  ncy  as  described  in  Unit  III.  of 
this  no  ice. 

DATES:  The  first  meeting  will  be  held  on 
May  20. 1999,  from  1  p.m.  to  3:30  p.m. 
Reques  :s  to  participate  in  this  meeting, 
submit  ed  according  to  the  instructions 
in  Unit  III.  of  this  notice,  must  be 
receive  d  by  EPA  5  working  days  before 
each  m  Beting.  As  discussed  in  Unit  VI. 
of  this  lotice.  subsequent  meetings  will 
be  helc  in  July.  September,  and 
Novem  jer,  with  dates  and/or  times  still 
to  be  di  termined. 

ADDRESSES 
1999, 

NW., 
Metro 


V'l 

9h 


The  first  meeting.  May  20, 
11  be  held  at:  API,  1220  L  St. 
floor,  Washington.  DC  20005. 
•top:  McPherson  Square. 

FUPTHER  INFORMATION  CONTACT:  For 
information:  Christine 
August  vniak,  Associate  Director. 
Enviro  imental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  To  dcs,  Environmental  Protection 
Agenc] ,  401  M  St..  SW.,  Washington, 
DC  204  60;  telephone  numbers:  202- 
554-14  04  and  TDD:  202-554-0551;  e- 
mail  ac  dress:  TSCA-Hotline@epa.gov. 

For  t  jchnical  information:  David 
Sarokii  i.  Environmental  Assistance 
Divisicn  (7408),  Office  of  Pollution 
Prevention  and  Toxics  (7408), 
Enviro  imental  Protection  Agency,  401 
M  St..  ;>W..  Washington.  DC  20460. 
teleph(  ine  number:  202-260-6396;  fax 
number:  202-260-2219:  e-mail  address: 
sarokir  .david@epa.gov. 

SUPPLE  MENTARY  INFORMATION: 


I.  Does  this  Notice  Apply  to  Me? 

This  notice  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  by  this 
notice.  If  you  have  any  questions 
regarding  the  applicability  of  this  notice 
to  a  particular  entity,  consult  the 
techrucal  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

U.  How  Can  I  Get  Additional 
Information  or  Copies  of  Documents 
Discussed  in  this  Notice? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  other  documents  related  to  the 
Agency's  HPV  Chemical  Initiative  and 
the  HPV  Chemical  Challenge  program 
from  the  EPA  Internet  Home  Page  at 
http://wvsrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  -  Environmental 
Documents."  You  can  also  go  direcUy  to 
the  "Federal  Register"  listings  at  http:/ 
/www. epa.gov/homepage/fedrgstr/.  To 
access  information  about  the  HPV 
Chemical  Initiative,  go  to  http:// 
www.epa.gov/chemrtk. 

2.  In  person.  If  you  have  any 
questions  or  need  additional 
information  about  this  action,  you  may 
contact  the  technical  person  identified 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

In  addition,  the  Agency  has 
established  an  official  record  for  the 
HPV  Chemical  Challenge  program  under 
administrative  record  number  AR-201. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  document,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
the  HPV  Chemical  Initiative,  including 
any  information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  that  may  be 
submitted  during  an  applicable 
comment  period,  is  available  for 
inspection  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St..  SW..  Washington,  DC.  The  Center 
is  open  from  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 


m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  any  information  in  your  request 
that  you  consider  to  be  CBI.  Your 
request  must  be  received  by  EPA  no 
later  than  5  working  days  before  the 
meeting  in  which  you  would  like  to 
participate.  EPA  will  make  every 
attempt  to  accommodate  requests 
received  by  this  date,  taking  into 
account  the  time  constraints  of  the 
agenda  for  the  meeting,  and  on  a  first 
come  basis.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
administrative  record  number  AR-201 
in  the  subject  line  on  the  first  page  of 
your  request. 

1 .  By  mail.  You  may  submit  a  written 
requests  to:  Irina  Vaysman  (7408),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
517  East  Tower.  401  M  St.,  SW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  You  may 
deliver  a  written  request  to:  Irina 
Vaysman,  Rm.  517  East  Tower, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  Submissions  can  be 
delivered  between  9  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

3.  Electronically.  You  may  submit  a 
request  electronically  by  E-mail  to: 
http://www.epa.gov/chemrtk.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  You  must 
avoid  the  use  of  any  special  characters 
and  any  form  of  encryption  in  your  E- 
mail.  All  E-mail  must  be  identified  by 
the  administrative  record  number  AR- 
201. 

IV.  What  is  the  HPV  Chemical 
Challenge  Program? 

The  HPV  Challenge  Program,  a  key 
element  of  the  Chemical  Right-to-Know 
initiative  was  announced  last  year  on 
the  eve  of  Earth  Day,  by  Vice  President 
Gore  and  EPA  Administrator  Carol 
Browner.  As  part  of  this  initiative,  EPA, 
in  partnership  with  industry  and 
environmental  groups,  created  a 
voluntary  chemical  testing  program 
which  will  make  basic  toxicity  data  on 
about  2,800  widely  used  industrial 
chemicals  (chemicals  produced  in 
excess  of  one  million  pounds  annually) 
available  to  the  public  over  the  next  6 
years.  Testing  will  ensue  only  when 
existing  data  are  not  adequate.  The 
testing  will  be  carried  out  in  a  manner 
consistent  with  the  internationally- 
recognized  testing  protocol  (as 
developed  by  the  Organization  for 
Economic  Cooperation  and 
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Development  (OECD)  Screening 
Information  Data  Sets  (SIDS)  program) 
to  ensure  that  testing  can  be  contributed 
to  the  international  effort  and, 
conversely,  that  international  SIDS 
testing  and  assessments  can  be  used  to 
fulfill  the  Challenge  Program's 
requirements. 

V.  What  Will  be  Discussed  at  the  Public 
Meetings? 

The  pinpose  of  these  meetings  is  to 
provide  an  opportunity  for  periodic 
updates  on  the  HPV  Chemical  Challenge 
program,  as  well  as  to  provide  a  forum 
where  interested  parties  can  contribute 
information,  discuss  and  give  individual 
perspectives  on  various  topics  related  to 
the  HPV  Chemical  Challenge  program. 
Each  meeting  will  be  open  to  the  public, 
but  participation  in  discussions  may  be 
limited  to  those  who  pre-register  with 
the  Agency  as  described  in  Unit  III.  of 
this  notice. 

An  agenda  for  each  meeting,  which 
EPA  will  develop  in  consultation  with 
the  stakeholders,  will  be  made  publicly 
available  as  early  as  possible  prior  to  the 
meeting.  The  agenda  for  each  meeting 
will  be  distributed  to  the  participants 
who  registered  for  that  meeting  and  will 
be  posted  on  the  EPA  website  at  http:/ 
/www .  epa.gov/chemrtk. 

VI.  Where  WUl  Subsequent  Public 
Meetings  be  Held? 

EPA  intends  to  hold  additional 
meetings  in  July,  September,  and 
November,  the  dates,  times,  and 
locations  for  which  still  need  to  be 
determined.  When  scheduled,  EPA  will 


annoimce  and  provide  relevant 
information  about  the  meeting  on  the 
EPA  website  at  http://www.epa.gov/ 
chemrtk.  The  dates,  times,  and  locations 
for  these  subsequent  meetings  will  not 
be  published  in  the  Federal  Register. 
Interested  parties  should  consult  the 
EPA  Internet  site  indicated  above  for 
up-to-date  information  about  these 
subsequent  meetings. 

List  of  Subjects 

Environmental  protection. 

Dated:  April  30,  1999. 

Joseph  A.  Carra, 

Acting  Director,  Environmental  Assistance 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  99-11276  Filed  5-4-99;  8:45  am] 

BiLUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-870;  FRL-6072-7] 

Notice  Of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-870,  must  be 
received  on  or  before  Jime  4,  1999. 


ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticides  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  conunent 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

1 

Office  location/telephone  numt)er 

Address 

Dani  Daniel 

Rm.  211,  CM  #2,  703-305-5409,  e-mail;daniel.dani©epamail.epa.gov. 

Rm.  249,  CM  #2,  703-305-7740,  e-mail:  giles-part(er.cynthia@epamail.epa.gov. 

1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 

Cynthia  Giles-Parker 
(PM  22). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 


been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-870] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fi-om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
direcdy  to  EPA  at: 
opp-docket@epamail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  conmients  on  notice 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
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pests, 


Reporting  and  recordkeeping 
3ments. 

Datet:  April  23,  1999. 


requii  jments. 


Peter  C  aulkins.  Acting 

birectc  r.  Registration  Division,  Office  of 
Pestici  ie  Programs. 

Sumn  aries  of  Petitions 

Peti  ioner  summaries  of  the  pesticide 
petitic  ns  are  printed  below  as  required 
by  sec  don  408(d)(3)  of  the  FFDCA.  The 
sunun  iries  of  the  petitions  were 
prepai  ed  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  i!  publishing  the  petition 
sunun  iries  verbatim  without  editing 
them  ;  n  any  way.  The  petition  summary 
annou  nces  the  availability  of  a 
descri  Jtion  of  the  analytical  methods 
availa  )le  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  I  lethod  is  needed. 

1.  Noi  artis  Crop  Protection,  Inc. 

PP  9F.  W45 

EPA  has  received  a  pesticide  petition 
(9F50'  5)  from  Novartis  Crop  Protection, 
Inc.,  P  O.Box  18300,  Greensboro,  NC 
27419-8300  proposing,  piu-suant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  md  Cosmetic  Act  (FFDCA),  21 
U.S.C,  346a(d),  to  amend  40  CFR  part 
180  b]  establishing  a  tolerance  for 
residu  es  of  difenoconazole  ((2S,4R)/ 
(2R,4S  )/{2R,4R)/(2S,4S)  l-(2-(4-(4- 
chlorc  phenoxy)-2-chlorophenyl)-4- 
methjil-l,3-dioxolan-2-yl)methyl-lH- 
1,2,4-1  riazole)  in  or  on  the  raw 
agricu  Itural  commodity  (RAC)  rapeseed 
at  do:  parts  per  million  (ppm).  EPA  has 
detem  lined  that  the  petition  contains 
data  o  r  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evalut  ted  the  sufficiency  of  the 
submi  tted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Addit  onal  data  may  be  needed  before 
EPA  r  lies  on  the  petition. 

A.  Rei  idue  Chemistry 

1.  P  ant  metabolism.  The  nature  of  the 
residu  es  in  plants  is  imderstood  for  the 
purpose  of  the  proposed  tolerance.  The 
metabolism  of  '**C-difenoconazole  has 
been  Studied  using  both  phenyl  and 

e  labels  in  wheat,  tomatoes, 
potatdes,  grapes,  and  spring  rape  The 
metafa  alic  pathway  was  the  same  in 

our  separate  and  distinct  crops. 
Analytical  method — i.  Food. 
Novai  ds  Crop  Protection,  Inc.  has 
submi  tted  a  practical  analytical  method 
{AG-575B.  master  record  identification 
(MRU  I)  No.  428065-04)  for  detecting  and 
measv  ring  levels  of  difenoconazole  in  or 


these 
2 


on  food  with  a  limit  of  quantitation 
(LOQ)  that  allows  monitoring  of  food 
with  residues  at  or  above  the  levels  set 
in  the  proposed  tolerances.  EPA  has 
validated  this  method  and  copies  have 
been  provided  to  FDA  for  insertion  into 
pesticide  analytical  manual  (PAM)  II. 
The  method  is  available  to  anyone  who 
is  interested,  and  may  be  obtained  from 
the  Field  Operations  Division,  Office  of 
Pesticide  Programs. 

ii.  Livestock.  Novartis  Crop 
Protection,  Inc.  has  submitted  a 
practical  analytical  method  (AG-544A, 
MRID-43292401)  for  detecting  and 
measuring  levels  of  difenoconazole  in  or 
on  cattle  tissues  and  milk  and  poultry 
tissues  and  eggs,  with  a  LOQ  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  the  proposed 
tolerances.  EPA  has  validated  this 
method  and  copies  have  been  provided 
to  FDA  for  insertion  into  PAM  n.  The 
method  is  available  to  anyone  who  is 
interested,  and  may  be  obtained  from 
the  Field  Operations  Division,  Office  of 
Pesticide  Programs. 

3.  Magnitude  of  residues — i.  Food.  Six 
field  trials  were  analyzed  in 
concordance  with  the  OPPTS  guidelines 
based  on  expected  reduced  residues  and 
environmental  benefits  of  seed 
applications.  The  six  trials,  held  in  areas 
representing  approximately  84%  of 
commercial  United  States  canola 
production  (Agricultural  Statistics, 
1991),  were  conducted  in  Georgia  (2%), 
Minnesota  (16%),  North  Dakota  (53%), 
South  Dakota  (2%),  Idaho  (6%),  and 
Washington  (5%).  No  residues  were 
detected  in  rape  seed  at  either  a  Ix  or 
3x  treatment  rate. 

ii.  Livestock.  No  tolerances  are 
necessary  for  grain  commodities. 
Tolerances  in  meat,  milk,  poultry  or 
eggs  were  established  for  enforcement 
purposes. 

B.  Toxicohgical  Profile 

The  following  mammalian  toxicity 
studies  were  conducted  and  submitted 
in  support  of  the  establishment  of 
tolerances  for  difenoconazole. 

1.  Acute  toxicity.  Difenoconazole  has 
a  low  order  of  acute  toxicity.  The  oral 
rat  LDjo  is  1,453  milligram/kilogram 
(mg/kg).  The  rabbit  acute  dermal  LD50  is 
>  2,010  mg/kg  and  the  rat  inhalation 
LC50  is  >  3.285  miUigrams  per  liter  (mg/ 
L).  Difenoconazole  is  not  a  skin 
sensitizer  in  guinea  pig  and  shows  slight 
eye  and  dermeil  irritation  in  the  rabbit. 

2.  Genotoxicity.  There  was  no 
evidence  of  the  induction  of  point 
mutations  in  an  Ames  test,  no  evidence 
of  mutagenic  effects  in  a  mouse 
lymphoma  test  or  in  a  nucleus  emomaly 
test  with  Chinese  hamsters,  and  no 
evidence  of  induction  of  DNA  damage 


in  a  rat  hepatocyte  DNA  repair  test  or 
in  a  human  fibroblast  DNA  repair  test. 

3.  Reproductive  and  developmental 
toxicity.  An  oral  teratology  study  in  rats 
had  a  maternal  no-observed  adverse 
effect  level  (NOAEL)  of  16  mg/kg/day 
based  on  excess  salivation  and 
decreased  body  weight  gain  and  food 
consumption.  The  developmented 
NOAEL  of  85  mg/kg/day  was  based  on 
effects  seen  secondary  to  maternal 
toxicity  including  slightly  reduced  fetal 
body  weight  and  minor  changes  in 
skeletal  ossification.  An  oral  teratology 
study  in  rabbits  had  a  maternal  NOAEL 
of  25  mg/kg/day  based  on  decreased 
body  weight  gain,  death,  and  abortion. 
The  developmental  NOAEL  of  25  mg/ 
kg/day  was  based  on  effects  seen 
secondary  to  maternal  toxicity  including 
a  slight  increase  in  post-implantation 
loss  and  resorptions,  and  decreased  fetal 
weight.  A  2-generation  reproduction 
study  in  rats  had  a  parental  and 
reproductive  NOAEL  of  25  part  per 
million  (ppm)  based  on  significantly 
reduced  female  body  weight  gain,  and 
reductions  in  male  pup  weights  at  21- 
days. 

4.  Subchronic  toxicity.  A  13-week  rat 
feeding  study  identified  liver  as  a  target 
organ  and  had  a  NOAEL  of  20  ppm.  A 
13-week  mouse  feeding  study  also 
identified  liver  as  a  target  organ  and  had 
a  NOAEL  of  20  ppm.  A  26-week  dog 
feeding  study  further  identified  liver, 
and  also  the  eyes,  as  target  organs  and 
had  a  NOAEL  of  100  ppm.  A  21 -day 
dermal  study  in  rabbits  had  a  NOAEL  of 
10  mg/kg/day  based  on  decreased  body 
weight  gain  at  100  and  1,000  mg/kg/day. 

5.  Chronic  toxicity.  A  24-month 
feeding  study  in  rats  had  a  NOAEL  of  20 
ppm  based  on  liver  toxicity  at  500  and 
2,500  ppm.  An  18-month  mouse  feeding 
study  had  an  overall  NOAEL  of  30  ppm 
based  on  decreased  body  weight  gain 
and  liver  toxicity  at  300  ppm.  A  12- 
month  feeding  study  in  dogs  had  a 
NOAEL  of  100  ppm  based  on  decreased 
food  consumption  and  increased 
alkaline  phosphatase  levels  at  500  ppm. 

6.  Carcinogenicity.  A  24-month 
feeding  study  in  rats  had  a  NOAEL  of  20 
ppm  based  on  liver  toxicity  at  500  and 
2,500  ppm.  There  was  no  evidence  of  an 
oncogenic  response.  An  18-month 
mouse  feeding  study  had  an  overall 
NOAEL  of  30  ppm  based  on  decreased 
body  weight  gain  and  liver  toxicity  at 
300  ppm.  There  was  an  increase  in  liver 
txmiors  only  at  dose  levels  that  exceeded 
the  maximum  tolerated  dose  (MTD). 
The  oncogenic  NOAEL  was  300  ppm. 

7.  Animal  metabolism.  The 
metabolism  of  difenoconazole  is  well 
understood.  Studies  with  'KI- 
difenoconazole  in  the  rat,  goat,  and  hen 
demonstrate  that  the  majority  of  the 


administered  dose  (76  to  >  98%)  is 
eliminated  via  the  excreta  as  parent  and 
metabolites.  Very  low  concentrations  of 
radioactivity,  accounting  for  <  1  to  4% 
of  the  applied  dose,  remain  in  tissues. 
The  liver  and  kidney  typically  show  the 
highest  radioactivity,  but  in  the  rat,  the 
highest  concentration  in  any  tissue  was 
found  in  the  fat.  Concentrations  in  goat 
milk  reached  a  plateau  on  day  6  of  the 
study  at  0.043  ppm  for  the  triazole  label 
and  0.007  ppm  for  the  phenyl  label 
when  goats  were  fed  approximately  5 
ppm  for  10  days.  Similarly,  very  little 
radioactivity  was  deposited  in  eggs; 
radioactivity  reached  a  plateau  of  0.248 
to  0.299  ppm  in  yolks  after  7  to  8-days, 
and  0.007  to  0.153  ppm  in  whites  after 
5  days,  in  hens  fed  at  a  rate  equivalent 
to  5  ppm  in  the  diet  for  14  consecutive 
days.  CGA-205375,  an  alcohol  resulting 
from  the  deketalization  of  the  dioxolane 
ring  of  difenoconazole,  is  a  major 
metabolite  found  in  animal  tissues, 
excreta,  milk,  and  eggs.  The  presence  of 
CGA-71019,  containing  only  the  triazole 
ring,  and  CGA-189138,  containing  only 
the  phenyl  ring,  indicates  that  bridge 
cleavage  can  occur  in  animals  as  well  as 
plants.  The  metabolite  patterns  in  the 
excreta  of  hens,  goats,  and  rats  were 
similar. 

8.  Metabolite  toxicology.  The  residue 
of  concern  for  tolerance  setting  purposes 
is  the  parent  compoimd.  Metabolites  of 
difenoconazole  are  considered  to  be  of 
equal  or  lesser  toxicity  than  the  parent. 

9.  Endocrine  disruption. 
Developmental  toxicity  studies  in  rats 
and  rabbits  and  a  2-generation 
reproduction  study  in  rats  gave  no 
specific  indication  that  difenoconazole 
may  have  effects  on  the  endocrine 
system  with  regard  to  development  or 
reproduction.  Furthermore,  histologic 
investigations  were  conducted  on 
endocrine  organs  {thyroid,  adrenal,  and 
pituitary,  as  well  as  endocrine  sex 
organs)  from  long-term  studies  in  dogs, 
rats,  and  mice.  There  was  no  indication 
that  the  endocrine  system  was  targeted 
by  difenoconazole,  even  when  animals 
were  treated  with  maximally  tolerated 
doses  over  the  majority  of  their  lifetime. 
Difenoconazole  has  not  been  found  in 
RAC  at  the  LOQ.  Based  on  the  available 
toxicity  information  and  the  lack  of 
detected  residues,  it  is  concluded  that 
difenoconazole  has  no  potential  for 
interfering  with  the  endocrine  system, 
and  there  is  no  risk  of  endocrine 
disruption  in  himians. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  When 
the  potential  dietary  exposure  to 
difenoconazole  from  established  and 
pending  tolerances  (assuming  100% 
treated)  is  calculated,  the  theoretical 
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maximum  residue  concentration 
(TMRC)  of  0.000583  mg/kg/day  utilizes 
5.83%  of  the  reference  dose  (RfD)  for  the 
overall  U.  S.  population.  For  the  most 
exposed  population  subgroups,  non- 
nursing  infants,  the  TMRC  is  0.001656 
mg/kg/day.  utihzing  16.56%  of  the  RfD, 
followed  by  children  (1-6  years  old), 
who  are  exposed  to  14.58%  of  the  RfD. 
In  this  analysis,  canola  does  not 
contribute  to  exposure. 

ii.  Drinking  water.  Other  potential 
sources  of  exposure  of  the  general 
population  to  residues  of  pesticides  are 
in  drinking  water  and  from  non- 
occupational activities.  Difenoconazole 
is  currently  used  as  a  seed  treatment 
and  residues  are,  therefore,  incorporated 
into  the  soil.  The  likelihood  of 
contamination  of  siuface  water  from 
run-off  is  essentially  negligible.  In 
addition,  parent  and  aged  leaching,  soil 
adsorption/desorption,  and  radiolabeled 
pipe  studies  indicated  that 
difenoconazole  has  a  low  potential  to 
leach  in  the  soil  and  it  would  not  be 
expected  to  reach  aquatic  environments. 
For  these  reasons,  and  because  of  the 
low  use  rate,  exposures  to  residues  in 
ground  and  surface  water  are  not 
anticipated  to  contribute  significantly  to 
the  aggregate  exposure  profile  for 
difenoconazole. 

2.  Non-dietary  exposure.  Non- 
occupational exposure  to 
difenoconazole  has  not  been  estimated 
since  the  current  registration  is  limited 
to  seed  treatment.  Therefore,  the 
potential  for  non-occupational  exposiu-e 
to  the  general  population  is 
insignificant. 

D.  Cumulative  Effects 

Novartis  has  considered  the  potential 
for  cumulative  effects  of  difenoconazole 
and  other  substances  of  common 
mechanism  of  toxicity.  Novartis  has 
concluded  that  consideration  of  a 
common  mechanism  of  toxicity  in 
aggregate  exposure  assessment  is  not 
appropriate  at  this  time.  Novartis  has  no 
reliable  information  to  indicate  that  the 
toxic  effects  (generalized  liver  toxicity) 
seen  at  high  doses  of  difenoconazole 
would  be  cumulative  with  those  of  any 
other  compound.  Thus,  Novartis  is 
considering  only  the  potential  risk  of 
difenoconazole  from  dietary  exposiu'e  in 
its  aggregate  and  cimiulative  exposure 
assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  very 
conservative  exposure  assumptions 
(tolerance  levels  for  100%  of  the  United 
States  market)  described  and  based  on 
the  completeness  of  the  toxicity  data 
base  for  difenoconazole,  Novartis 
calculates  that  aggregate  exposure  to 


difenoconazole  utilizes  <  6%  of  the  RfD 
for  the  U.S.  population  based  on  chronic 
toxicity  endpoints  (NOAEL  =  1  mg/kg/ 
day).  If  more  realistic  assumptions  were 
used  to  estimate  anticipated  residues 
and  appropriate  market  share,  this 
percentage  would  be  considerably 
lower,  and  would  be  significantly  lower 
than  100%,  even  for  the  most  highly 
exposed  population  subgroup.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD.  Therefore. 
Novartis  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  daily  aggregate  exposure  to 
residues  of  difenoconazole  over  a 
lifetime  of  exposure. 

2.  Infants  and  children. 
Developmental  toxicity  and  2- 
generation  toxicity  studies  were 
evaluated  to  determine  if  there  is  a 
special  concern  for  the  safety  of  infants 
and  children  from  exposure  to  residues 
of  difenoconazole.  There  was  no 
evidence  of  embryotoxicity  or 
teratogenicity,  and  no  effects  on 
reproductive  parameters,  including 
number  of  live  births,  birth  weights,  and 
post-natal  development,  at  dose  levels 
that  did  not  cause  significant  maternal 
toxicity.  In  addition,  there  were  no 
effects  in  young  post-weaning  animals 
that  were  not  seen  in  adult  animals  in 
the  2-generation  reproduction  study. 
Therefore,  Novartis  concludes  that  it  is 
inappropriate  to  assume  that  infants  and 
children  are  more  sensitive  than  the 
general  population  to  effects  from 
exposure  to  residues  of  difenoconazole. 
and  also  concludes  that  the  use  of  an 
additional  safety  factor  to  protect  infants 
and  children  is  unnecessary. 

F.  International  Tolerances 

There  are  pending  Codex  maximum 
residue  levels  (MRLs)  for  this 
compound  in  Mexico  for  oats,  wheat, 
and  barley.  There  are  also  MRLs  for  this 
compound  in  Australia  for  carrots  at 
0.02  ppm,  and  bananas  at  0.05  ppm. 

2.  Novartis  Crop  Protection,  Inc. 

PP  9F5046 

EPA  has  received  a  pesticide  petition 
(9F5046)  from  Novartis  Crop  Protection, 
Inc.,  PO  Box  18300,  Greensboro,  North 
Carolina  27419  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  Thiamethoxam  in  or  on  the 
raw  agricultural  commodity  (RAC)  rape 
seed  at  0.02  parts  per  million  (ppm). 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
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A.  Residue  Chemistry 

1.  Plant  metabolism.  The  primary 
metabolii :  pathways  of  thiamethoxam  in 
plants  (c(  irn,  rice,  pears,  and  cucumbers) 
were  sim  lar  to  those  described  for 
animals,  ivith  certain  extensions  of  the 
pathway  in  plants.  Parent  compound 
and  CGA  322704  were  major 
metabolii  es  in  all  crops.  The  metabolism 
of  thiame  thoxam  in  plants  and  animals 
is  understood  for  the  purposes  of  the 
proposed  tolerances.  Parent 
thiameth  )xam  and  the  metabolite,  CGA- 
322704,  a  re  the  residues  of  concern  for 
tolerance  setting  purposes. 

2.  Ana  ytical  method.  Novartis  Crop 
Protectio  i  Inc.  has  submitted  practical 
analytica  methodology  for  detecting 
and  meas  uring  levels  of  thiamethoxam 
in  or  on  I  AC.  The  method  is  based  on 
crop  spec  ific  cleanup  procedures  and 
determin  ition  by  liquid 
chromatography  with  either  ultraviolet 
(UV)  or  n  lass  spectrometry  (MS) 
detection ,  The  limit  of  detection  (LOD) 
for  each  ;  naMe  of  this  method  is  1.25 
nanogran  i  (ng)  injected  for  samples 
analyzed  by  UV  and  0.25  ng  injected  for 
samples  iinalyzed  by  MS.  and  the  limit 
of  quanti  ation  (LOQ)  is  0.005  ppm  for 
milk  and  juices  and  0.01  parts  per 
million  (]  )pm)  for  all  other  substrates. 

3.  Magiitude  of  residues.  A  residue 
program  ivas  performed  for 
thiamethoxam  on  a  full  geography  of 
canola.  using  a  maximum  application 
rate  of  4GQ  g.a.i./lOO  kilogram  (kg)  seed 
(0.024  Ibi .  a.i./acre,  at  the  typical 
seeding  r  ite).  Two  field  trials  also 


included 


normal  r<  te  for  thiamethoxam.  No 


residues 


vere  detected  above  the 


method  1 OD  for  thiamethoxam.  The 


proposed 


seed  treated  at  3  times  the 


tolerance  on  canola  is  0.02 


ppm  for  t  liamethoxam. 
B.  Toxicc  logical  Profile 

1.  Acul  e  toxicity.  Thiamethoxam  has 
low  acut(  toxicity.  The  oral  LD50  in  rats 
is  1,563  tiillogram  kilogram  (mg/kg)  for 
males  am  1  females,  combined.  The  rat 
dermal  L  Dso  is  >  2,000  mg/kg  and  the  rat 
inhalatio  1  LC50  is  >  3.72  milligrams  per 
liter  (mgl  L)  air.  Thiamethoxam  is  not  a 
skin  sens  itizer  in  guinea  pigs  and  does 
not  prodi  ice  dermal  or  eye  irritation  in 
rabbits.  End-use  formulations  of 
thiameth  jxam  have  similar  low  acute 
toxicity  J  rofiles. 

2.  Gentttoxicty.  Thiamethoxam  did 
not  induce  point  mutations  in  bacteria 
(Ames  as  >ay  in  Salmonella 

typhimui  ium  and  Escherichia  coli)  or  in 


cultured  mammalian  cells  (Chinese 
hamster  V79)  and  was  not  genotoxic  in 
an  in  vitro  unscheduled  DNA  synthesis 
assay  in  rat  hepatocytes.  Chromosome 
aberrations  were  not  observed  in  an  in 
vitro  test  using  Chinese  hamster  ovary 
cells  and  there  were  no  clastogenic  or 
aneugenic  effects  on  mouse  bone 
marrow  cells  in  an  in  vivo  mouse 
micronucleus  test.  These  studies  show 
that  thiamethoxam  is  not  genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  In  rat  and  rabbit  teratology 
studies  with  thiamethoxam  there  was  no 
evidence  of  teratogenicity.  In  rabbits, 
thiamethoxam  caused  decreased  body 
weights  (bwt),  decreased  food 
consumption  and  premature  death  of 
two  females  administered  150  mg/kg/ 
day  during  gestation.  This  maternal 
toxicity  was  accompanied  by  reduced 
fetal  bwts  and  an  increase  in  the 
incidence  of  minor  skeletal  anomalies  or 
variations.  Reduced  maternal  bwts  and 
food  consumption  were  also  noted  in 
females  administered  50  mg/kg/day 
thiamethoxam  during  gestation.  There 
was  no  indication  of  developmental 
toxicity  at  50  mg/kg/day.  The  no- 
observable  adverse  effect  level  (NOAEL) 
in  rabbits  for  maternal  toxicity  was  15 
mg/kg/day.  The  NOAEL  for 
developmental  toxicity  was  50  mg/kg/ 
day.  In  rats,  thiamethoxam  caused 
decreased  bwts,  decreased  food 
consumption  and  hypoactivity  at  200 
and  750  mg/kg/day.  Reduced  fetal  bwts 
and  an  increase  in  the  incidence  of 
minor  skeletal  anomalies  and  variations 
were  observed  only  at  750  mg/kg/day. 
There  was  no  indication  of 
developmental  toxicity  at  200  mg/kg/ 
day.  The  NOAEL  in  rats  for  maternal 
toxicity  was  30  mg/kg/day  and  for 
developmental  toxicity  was  200  mg/kg/ 
day.  In  a  2-generation  reproduction 
study  in  rats,  parental  bwts  and  food 
consumption  were  decreased  at  2,500 
ppm  highest  dose  tested  (HDT).  Hyaline 
changes  in  the  kidneys  of  adult  males 
were  observed  at  2,500  and  1,000  ppm. 
Reproductive  parameters  were  not 
affected  by  treatment  with 
thiamethoxam.  Effects  on  offspring  were 
secondary  to  parental  toxicity  and 
consisted  of  slightly  reduced  offspring 
bwts  at  1,000  ppm  and  2,500  ppm.  The 
NOAEL  for  systemic  toxicity  in  parental 
animals  and  for  offspring  toxicity  was 
30  ppm  (equivalent  to  1.3  -  6.4  mg/kg/ 
day). 

4.  Subchronic  foxicify  Thiamethoxam 
was  evaluated  in  13-week  subchronic 
oral  toxicity  studies  in  rats,  dogs  and 
mice.  Liver,  kidneys  and  spleen  were 
identified  as  target  organs.  The  NOAEL 
was  25  ppm  (1.74  mg/kg/day)  in  male 
rats  based  on  the  finding  of  a  hyaline 
change  in  the  kidney  at  250  ppm  (17.6 


mg/kg/day).  This  kidney  effect 
represents  an  accumulation  of  alpha-2- 
microglobulin,  which  is  unique  to  the 
male  rat  and  not  relevant  for  human  risk 
assessment.  The  NOAEL  was  1 ,250  ppm 
(92.5  mg/kg/day)  for  female  rats.  The 
NOAEL  in  dogs  was  250  ppm  (8.23  mg/ 
kg/day).  The  NOAEL  in  mice  was  10 
ppm  (1.41  mg/kg/day)  for  males  and  100 
ppm  (19.2  mg/kg/day)  for  females.  No 
dermal  irritation  was  observed  in  a  28- 
day  repeated  dose  dermal  toxicity  study 
with  thiamethoxam  in  rats  given  1 ,000 
mg/kg/day.  The  dermal  NOAEL  for 
systemic  toxicity  in  rats  was  250  mg/kg/ 
day  for  males  and  60  mg/kg/day  for 
females. 

5.  Neurotoxicity.  Thiamethoxam  did 
not  cause  neurotoxicity  in  an  acute 
neurotoxicity  study  in  rats  or  in  a 
subchronic  13-week  neurotoxicity  study 
in  rats.  The  NOAEL  for  systemic  toxicity 
in  the  acute  neurotoxicity  study  was  100 
mg/kg.  The  NOAEL  for  systemic  toxicity 
in  the  subchronic  neurotoxicity  study 
was  95.4  mg/kg/day  for  males  and  216.4 
mg/kg/day  for  females. 

6.  Chronic  toxicity.  The  carcinogenic 
potential  of  thiamethoxam  has  been 
evaluated  in  rats  and  mice.  The 
proposed  carcinogenic  classification  for 
thiamethoxam  is  as  a  Group  C 
carcinogen.  This  classification  is  based 
on  a  liver  tumor  response  in  male  and 
female  mice  at  dose  levels  exceeding  the 
maximum  tolerance  dose  (MTD)  and/or 
causing  organ  toxicity  and  induction  of 
liver  metabolizing  enzymes.  A  NOAEL 
for  liver  tumors  in  mice  was  established 
at  20  ppm  (2.63  mg/kg/day).  No 
evidence  of  carcinogenicity  was 
observed  in  rats.  In  the  absence  of  a 
mutagenic  activity,  it  is  concluded  that 
the  mechanism  of  action  leading  to  liver 
tumors  in  mice  is  not  via  genotoxic 
effects.  Therefore,  mouse  liver  tumors 
associated  with  thiamethoxam  treatment 
have  a  threshold  level. 

7.  Animal  metabolism.  Metabolism  of 
thiamethoxam  has  been  well 
characterized  in  animals.  Metabolism  in 
rats  proceeds  primarily  via  hydrolysis  of 
the  oxadiazine  ring,  followed  by  N- 
demethylation.  Several  minor  pathways 
of  metabolism  of  thiamethoxam  were 
identified  in  animals.  In  rats,  the 
majority  of  the  radioactive  dose  was 
absorbed  and  then  excreted  in  the  urine. 
Parent  compound  was  the  major  residue 
in  urine.  In  hens  and  goats,  the 
metabolite  profile  was  the  same  as  in 
rats,  with  certain  extensions  of  the 
pathway. 

8.  Metabolite  toxicology.  The 
metabolism  profile  for  thiamethoxam 
supports  the  use  of  an  analytical 
enforcement  method  that  accounts  for 
parent  thiamethoxam  and  CGA-322704. 
Other  metabolites  are  considered  of 
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equal  or  lesser  toxicity  than  parent 
compound. 

9.  Endocrine  disruption. 
Thiamethoxam  does  not  belong  to  a 
class  of  chemicals  known  or  suspected 
of  having  adverse  effects  on  the 
endocrine  system.  There  is  no  evidence 
that  thiamethoxam  has  any  effect  on 
endocrine  function  in  developmental  or 
reproduction  studies.  Furthermore, 
histological  investigation  of  endocrine 
organs  in  chronic  dog,  rat  and  mouse 
studies  did  not  indicate  that  the 
endocrine  system  is  targeted  by 
thiamethoxam. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure — Food  and 
drinking  water.  Chronic  and  acute 
dietary  exposure  to  thiamethoxam  was 
based  on  the  occurrence  of  no  detectable 
residues  of  thiamethoxam  or  its  major 
metabolite  resulting  from  the  use  of 
Helix  on  canola.  There  is  no  adverse 
exposure  to  thiamethoxam  in  the  diet 
when  chronic  and  acute  assessments  are 
made  using  tolerance  level  residues  for 
canola  oil  (analytical  method  limit  of 
quantitation  (LOQ)),  and  100%  market 
share.  The  inclusion  of  the  maximum 
concentration  of  thiamethoxam  in 
water,  taken  from  the  highest  estimated 
residue  observed  from  the  generic 
expected  environmental  concentration 
(GENEEC)  and  screening  concentration 
In  GROund  (SCI-GROW)  models,  led  to 
a  maximum  chronic  exposiure  of 
0.000019  mg/kg  bv^rt/day  in  the  most 
sensitive  population  subgroup,  non- 
nursing  infants  (<  1-year  old).  This  is 
only  0.1%  of  the  proposed  reference 
dose  (RfD)  of  0.013  mg/kg  bvkrt/day.  The 
inclusion  of  the  water  concentration 
estimate  in  the  acute  exposiire 
assessment  led  to  a  margin  of  exposure 
(MOE)  (NOAEL/exposure)  of  264.491  at 
the  99.9th  percentile  of  the  most 
sensitive  population  subgroup,  all 
infants  (<  1-year  old).  The  results  of 
these  analyses  show  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  the  exposure  to  dietary 
residues  of  thiamethoxam  (including 
dcinking  water)  from  the  use  of  Helix  on 
canola. 

2.  Non-dietary  exposure.  There  are  no 
other  uses  currently  registered  for 
thiamethoxam  that  would  lead  to 
exposure  from  non-dietary  sources.  The 
proposed  uses  involve  application  of 
thiamethoxam  to  canola  seed  as  part  of 
the  Helix  product  in  an  agricultural 
envfronment.  A  discussion  of  exposure 
from  non-dietary  sources  will  be  made 
when  future  uses  of  thiamethoxam  are 
proposed. 


D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
thiamethoxam  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
has  also  been  considered. 
Thiamethoxam  belongs  to  a  new 
pesticide  chemical  class  known  as  the 
neonicotinoids.  There  is  no  reliable 
information  to  indicate  that  toxic  effects 
produced  by  thiamethoxam  would  be 
cumulative  with  those  of  any  other 
chemical  including  another  pesticide. 
Therefore,  Novartis  believes  it  is 
appropriate  to  consider  only  the 
potential  risks  of  thiamethoxam  in  an 
aggregate  risk  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
exposure  assumptions  and  the  proposed 
RfD  described  above,  the  aggregate 
exposure  (including  drinking  water)  to 
thiamethoxam  from  the  application  of 
helix  to  canola  will  utilize  <  0.1%  of  the 
RfD  for  the  U.S.  population.  Therefore, 
Novartis  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
thiamethoxam  residues  from  the  use  of 
helix  on  canola. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
thiamethoxam,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat  have  been  considered. 

In  teratology  studies,  delayed  fetal 
development  was  apparent  only  at 
maternally  toxic  doses  of  thiamethoxam 
in  rats  and  rabbits.  In  rabbits,  150  mg/ 
kg/day  was  clearly  toxic  to  does, 
causing  death,  weight  loss,  reduced  food 
consumption  and  perineal  or  vaginal 
discharge.  Developmental  toxicity 
occurred  secondary  to  maternal  toxicity 
and  consisted  of  reduced  fetal  bwts  and 
an  increase  in  minor  skeletal  anomalies 
or  variations.  Maternal  toxicity  was  also 
noted  at  50  mg/kg/day,  consisting  of 
reduced  bwts  and  food  consumption 
and  total  resorptions  in  one  female. 
There  was  no  indication  of 
developmental  toxicity  at  50  mg/kg/day. 
The  NOAEL  for  maternal  toxicity  was 
1 5  mg/kg/day  and  for  developmental 
toxicity  was  50  mg/kg/day  in  rabbits.  In 
rats,  200  and  750  mg/kg/day  caused 
maternal  toxicity,  but  developmental 
toxicity  secondary  to  maternal  toxicity 
was  observed  only  at  750  mg/kg/day. 
The  NOAEL  for  maternal  toxicity  was 
30  mg/kg/day  and  for  developmental 
toxicity  was  200  mg/kg/day. 

In  a  rat  multigeneration  study, 
parental  toxic  effects  were  noted  at 
2,500  ppm  (250  mg/kg/day).  and  1,000 
ppm  (100  mg/kg/day).  Offspring  bwts 


were  reduced  in  males  and  females  at 
2,500  ppm  (250  mg/kg/day)  and  in 
females  (Fl  only)  at  1,000  ppm  (100  mg/ 
kg/day).  The  NOAEL  for  systemic 
toxicity  in  adult  males  was  30  ppm 
(approximately  3  mg/kg/day,  range  =  1.3 
-  4.3  mg/kg/day)  and  in  adult  females 
was  1,000  ppm  (approximately  100  mg/ 
kg/day,  range  =  59.3  -  219.6  mg/kg/day). 
The  NOAEL  for  toxicity  to  offspring  was 
30  ppm  (approximately  3  mg/kg/day, 
range  =  1.3-4.3  mg/kg/day).  These 
studies  show  no  evidence  that 
developing  offspring  are  more  sensitive 
to  than  adults  to  the  effects  of 
thiamethoxam. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  requirements,  the  database 
for  thiamethoxam  relative  to  pre-  and 
post-natal  effects  for  children  is 
complete.  Further,  for  thiamethoxam, 
the  developmental  studies  showed  no 
increased  sensitivity  in  fetuses  as 
compared  to  maternal  animals  following 
in  utero  exposures  in  rats  and  rabbits, 
and  no  increased  sensitivity  in  pups  as 
compared  to  the  adults  in  the  multi- 
generation  reproductive  toxicity  study. 
Therefore,  it  is  concluded  that  an 
additional  uncertainty  factor  is  not 
warranted  to  protect  the  health  of 
infants  and  children  and  that  an  RfD  of 
0.013  mg/kg/day  is  appropriate  for 
assessing  aggregate  risk  to  infants  and 
children  of  thiamethoxam. 

Assuming  tolerance  level  residues 
and  100%  of  crops  treated,  only  0.1%  of 
the  thiamethoxam  chronic  RfD  is 
utilized  in  the  population  subgroup  all 
infant  (<  1-year  old)  when  helix  is  used 
as  a  seed  treatment  on  canola. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  database. 
Novartis  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  thiamethoxam 
residues. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
level  (MRLs)  established  for  residues  of 
thiamethoxam  on  canola. 

3.  Norvartis  Crop  Protection,  Inc. 

PP  9F5051 

EPA  has  received  a  pesticide  petition 
(PP  9F5051)  from  Novartis  Crop 
Protection,  Inc.  Greensboro,  North 
Carolina,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  by  establishing 
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a  tolers  nee  for  residues  of 
Thiam(  ithoxam  in  or  on  the  raw 
agricultural  commodity  (RAC)  fruiting 
vegetables  at  0.25  parts  per  million 
(ppm).  jtomato  paste  at  0.80  ppm,  head 
and  stein  brassica  vegetables  at  1.0  ppm, 
leafy  biassica  greens  at  2.0  ppm, 
cucurbit  vegetables  at  0.2  ppm,  leafy 
vegetables,  tuberous  and  conn 
vegetables  at  0.02  pm,  barley  hay  at  0.05 
ppm,  barley  straw  at  0.03  ppm, 
cottonsjeed  at  0.05  ppm,  cotton  gin  by- 
products at  1.0  ppm,  pome  fruit  at  0.2 
ppm,  wheat  forage  at  0.5  ppm,  wheat 
grain,  vrheat  straw,  wheat  hay,  barley 
grain,  sprghum  grain,  sorghum  forage 
and  sot  'hum  fodder  at  0.02  ppm  and 
milk  at  0.02  ppm.  EPA  has  data  or 
inform!  tion  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
howev«  r,  EPA  has  not  fully  evaluated 
the  sufi  iciency  of  the  submitted  data  at 
this  tin  e  or  whether  the  data  supports 
grantin  ;  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petitior . 
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'  method.  Novartis  Crop 
Inc.  has  submitted  practical 
methodology  for  detecting 
levels  of  thiamethoxam 
RAC.  The  method  is  based  on 
cleanup  procedures  and 
ion  by  liquid 

with  either  ultraviolet 
mass  spectrometry  (MS) 

The  limit  of  detection  (LOD) 
analyte  of  this  method  is  1.25 
(ng)  injected  for  samples 
by  UV  and  0.25  ng  injected  for 
analyzed  by  MS,  and  the  limit 
(LOQ)  is  0.005  ppm  for 
juices  and  0.01  ppm  for  all 
i^strates. 

itude  of  residues.  A  residue 
was  performed  for 
oxam  on  a  full  geography  of 
,  cantaloupes  and  squash  as 
ve  cucurbit  crops,  tomatoes 
as  representative  fruiting 
e  crops,  head  lettuce,  leaf 
celery  and  spinach  as 

leafy  vegetable  crops, 
and  cabbage  as  representative 


an. 

and 

in  or  on 

crop  spi  icific 

determi  tiat: 

chroma  ography 

(UV)or 

detectic  n 

for  each 

nanogram 

analyze  i 

samples 

of 

milk 

other  s 

3.  Mc^ 
progran 
thiamet  1 
cucumb  ers 
represei  itati 
and 

vegetab 
lettuce 

represei^tative 
broccol: 


quan  itation 
.  anl 


pep  pers 


head  and  stem  brassica  vegetable  crops, 
mustard  greens  as  a  representative  leafy 
brassica  green  vegetable  crop,  potatoes 
as  a  representative  crop  of  tuberous  and 
corm  vegetables,  and  apples  and  pears 
as  representative  pome  fruit  crops.  A 
seed  treatment  residue  program  was 
performed  for  thiamethoxam  on 
sorghum,  wheat,  barley  and  cotton 
where  seed  was  treated  using  specific 
seed  treatment  formulations.  Cotton  was 
also  treated  via  foliar  application.  Field 
residue  trials  were  performed  for 
thiamethoxam  on  tobacco  using  both  an 
in-furrow  transplant  drench  and  a  post- 
foliar  spray.  Novartis  also  completed  a 
three-level  dairy  study  and  calculated 
the  rate  of  transfer  of  residues  of 
thiamethoxam  from  residues  in  the 
animal  feed  to  beef  and  dairy 
commodities. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Thiamethoxam  has 
low  acute  toxicity.  The  oral  LD^o  in  rats 
is  1 ,563  milligram  kilogram  (mg/kg)  for 
males  and  females,  combined.  The  rat 
dermal  LD50  is  >  2,000  mg/kg  and  the  rat 
inhalation  LC50  is  >  3.72  milligrams  per 
liter  (mg/L)  air.  Thiamethoxam  is  not  a 
skin  sensitizer  in  guinea  pigs  and  does 
not  produce  dermal  or  eye  irritation  in 
rabbits.  End-use  formulations  of 
thiamethoxam  have  similar  low  acute 
toxicity  profiles. 

2.  Genotoxicty.  Thiamethoxam  did 
not  induce  point  mutations  in  bacteria 
(Ames  assay  in  Salmonella 
typhimurium  and  Escherichia  coli)  or  in 
cultured  mammalian  cells  (Chinese 
hamster  V79)  and  was  not  genotoxic  in 
an  in  vitro  unscheduled  DNA  synthesis 
assay  in  rat  hepatocytes.  Chromosome 
aberrations  were  not  observed  in  an  in 
vitro  test  using  Chinese  hamster  ovary 
cells  and  there  were  no  clastogenic  or 
aneugenic  effects  on  mouse  bone 
marrow  cells  in  an  in  vivo  mouse 
micronucleus  test.  These  studies  show 
that  thiamethoxam  is  not  genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  In  rat  and  rabbit  teratology 
studies  with  thiamethoxam  there  was  no 
evidence  of  teratogenicity.  In  rabbits, 
thiamethoxam  caused  decreased  body 
weights  (bwrts),  decreased  food 
consumption  and  premature  death  of 
two  females  administered  150  mg/kg/ 
day  dimng  gestation.  This  maternal 
toxicity  was  accompanied  by  reduced 
fetal  bwts  and  an  increase  in  the 
incidence  of  minor  skeletal  anomalies  or 
variations.  Reduced  maternal  body 
weights  (bwts)  and  food  consumption 
were  also  noted  in  females  administered 
50  mg/kg/day  thiamethoxam  during 
gestation.  There  was  no  indication  of 
developmental  toxicity  at  50  mg/kg/day. 
The  no-observable  adverse  effect  level 


(NOAEL)  in  rabbits  for  maternal  toxicity 
was  15  mg/kg/day.  The  NOAEL  for 
developmental  toxicity  was  50  mg/kg/ 
day.  In  rats,  thiamethoxam  caused 
decreased  bwts,  decreased  food 
consumption  emd  hypoactivity  at  200 
and  750  mg/kg/day.  Reduced  fetal  bwts 
and  an  increase  in  the  incidence  of 
minor  skeletal  anomalies  and  variations 
were  observed  only  at  750  mg/kg/day. 
There  was  no  indication  of 
developmental  toxicity  at  200  mg/kg/ 
day.  The  NOAEL  in  rats  for  maternal 
toxicity  was  30  mg/kg/day  and  for 
developmental  toxicity  was  200  mg/kg/ 
day.  In  a  2-generation  reproduction 
study  in  rats,  parental  bwts  and  food 
consumption  were  decreased  at  2,500 
ppm  highest  dose  tested  (HOT).  Hyaline 
changes  in  the  kidneys  of  adult  males 
were  observed  at  2,500  and  1,000  ppm. 
Reproductive  parameters  were  not 
affected  by  treatment  with 
thiamethoxam.  Effects  on  offspring  were 
secondary  to  parental  toxicity  and 
consisted  of  slightly  reduced  offspring 
bwts  at  1,000  ppm  and  2,500  ppm.  The 
NOAEL  for  systemic  toxicity  in  parental 
animals  and  for  offspring  toxicity  was 
30  ppm  (equivalent  to  1.3  -  6.4  mg/kg/ 
day). 

4.  Subchronic  toxicity.  Thiamethoxam 
was  evaluated  in  13-week  subchronic 
oral  toxicity  studies  in  rats,  dogs  and 
mice.  Liver,  kidneys  and  spleen  were 
identified  as  target  organs.  The  NOAEL 
was  25  ppm  (1.74  mg/kg/day)  in  male 
rats  based  on  the  finding  of  a  hyaline 
change  in  the  kidney  at  250  ppm  (17.6 
mg/kg/day).  This  kidney  effect 
represents  an  accumulation  of  alpha-2- 
microglobulin,  which  is  unique  to  the 
male  rat  and  not  relevant  for  human  risk 
assessment.  The  NOAEL  was  1,250  ppm 
(92.5  mg/kg/day)  for  female  rats.  The 
NOAEL  in  dogs  was  250  ppm  (8.23  mg/ 
kg/day).  The  NOAEL  in  mice  was  10 
ppm  (1.41  mg/kg/day)  for  males  and  100 
ppm  (19.2  mg/kg/day)  for  females.  No 
dermal  irritation  was  observed  in  a  28- 
day  repeated  dose  dermal  toxicity  study 
with  thiamethoxam  in  rats  given  1,000 
mg/kg/day.  The  dermal  NOAEL  for 
systemic  toxicity  in  rats  was  250  mg/kg/ 
day  for  males  and  60  mg/kg/day  for 
females. 

5.  Neurotoxicity.  Thiamethoxam  did' 
not  cause  neurotoxicity  in  an  acute 
neurotoxicity  study  in  rats  or  in  a 
subchronic  13-week  neurotoxicity  study 
in  rats.  The  NOAEL  for  systemic  toxicity 
in  the  acute  neurotoxicity  study  was  100 
mg/kg.  The  NOAEL  for  systemic  toxicity 
in  the  subchronic  neurotoxicity  study 
was  95.4  mg/kg/day  for  males  and  216.4 
mg/kg/day  for  females. 

6.  Chronic  toxicity.  Chronic  toxicity 
studies  with  thiamethoxam  have  been 
conducted  in  rats  and  dogs.  In  the  dog, 


Federal  Register /Vol.  64,  No.  86  /  Wednesday,  May  5,  1999 /Notices 


24159 


minor  changes  in  blood  chemistry 
parameters,  including  increased  plasma 
creatinine  and  plasma  urea  levels,  and 
decreased  alanine  aminotransferase 
activities,  occurred  at  the  lowest- 
observable  adverse  effect  level  (LOAEL) 
of  750  ppm  (21.0  mg/kg/day).  The 
NOAEL  in  the  dog  was  150  ppm  (4.05 
mg/kg/day).  The  NOAEL  established  in 
the  rat  chronic  toxicity  study  was  30 
ppm  (1.29  mg/kg/day)  for  males,  based 
on  kidney  changes,  (hyaline  change, 
chronic  tubular  lesions,  basophilic 
proliferation  and  lymphoc5^ic 
infiltration)  at  the  LOAEL  of  500  ppm 
(21.0  mg/kg/day).  These  kidney  changes 
are  attributed  to  an  accxmiulation  of 
alpha-2-microglobulin,  which  is  specific 
to  the  male  rat,  and  not  relevant  to 
humans.  In  the  female  rat,  the  NOAEL 
was  1,000  ppm  (50.3  mg/kg/day)  based 
on  decreased  bwts  and  hemosiderosis  of 
the  spleen  at  the  LOAEL  of  3,000  ppm 
(155  mg/kg/day). 

7.  Carcinogenicity.  The  carcinogenic 
potential  of  thiamethoxam  has  been 
evaluated  in  rats  and  mice.  The 
proposed  carcinogenic  classification  for 
thiamethoxam  is  as  a  Group  C 
carcinogen.  This  classification  is  based 
on  a  liver  tumor  response  in  male  and 
female  mice  at  dose  levels  exceeding  the 
maximum  tolerance  dose  (MTD)  and/or 
causing  organ  toxicity  and  induction  of 
liver  metabolizing  enzymes.  A  NOAEL 
for  liver  tumors  in  mice  was  established 
at  20  ppm  (2.63  mg/kg/day).  No 
evidence  of  carcinogenicity  was 
observed  iilrats.  In  the  absence  of  a 
mutagenic  activity,  it  is  concluded  that 
the  mechanism  of  action  leading  to  liver 
txmiors  in  mice  is  not  via  genotoxic 
effects.  Therefore,  mouse  liver  tumors 
associated  with  thiamethoxam  treatment 
have  a  threshold  level. 

8.  Animal  metabolism.  Metabolism  of 
thiamethoxam  has  been  well 
characterized  in  animals.  Metabolism  in 
rats  proceeds  primarily  via  hydrolysis  of 
the  oxadiazine  ring,  followed  by  N- 
demethylation.  Several  minor  pathways 
of  metabolism  of  thiamethoxam  were 
identified  in  animals.  In  rats,  the 
majority  of  the  radioactive  dose  was 
absorbed  and  then  excreted  in  the  urine. 
Parent  compound  was  the  major  residue 
in  urine.  In  hens  and  goats,  the 
metabolite  profile  was  the  same  as  in 
rats,  with  certain  extensions  of  the 
pathway. 

9.  Metabolite  toxicology.  The 
metabolism  profile  for  thiamethoxam 
supports  the  use  of  an  analytical 
enforcement  method  that  accounts  for 
parent  thiamethoxam  and  CGA-322704. 
Other  metaboUtes  are  considered  of 
equal  or  lesser  toxicity  than  parent 
compound. 


10.  Endocrine  disruption. 
Thiamethoxam  does  not  belong  to  a 
class  of  chemicals  known  or  suspected 
of  having  adverse  effects  on  the 
endocrine  system.  There  is  no  evidence 
that  thiamethoxam  has  any  effect  on 
endocrine  function  in  developmental  or 
reproduction  studies.  Furthermore, 
histological  investigation  of  endocrine 
organs  in  chronic  dog,  rat  and  mouse 
studies  did  not  indicate  that  the 
endocrine  system  is  targeted  by 
thiamethoxam. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Chronic  dietary 
exposure  was  estimated  using  a  Tier  I 
approach  by  inputting  tolerance  level 
residues  into  the  dietary  exposure 
evaluation  model  (DEEM^^)  software. 
The  Tier  I  assessment  was  partially 
refined  by  adjusting  for  projected 
percent  crop-treated  information,  and 
was  made  using  the  department  of 
agriculture  (USDA)  National  Food 
consumption  Survey,  Continuing 
Survey  of  Food  Intakes  by  Individuals 
(CSFII)  1994-96.  The  maximum  total 
exposure  to  the  U.  S.  population  (48 
States,  all  seasons)  was  calculated  to  be 
4.1%  of  the  reference  dose  of  0.013  mg/ 
kg  bwt/day.  The  maximum  exposure  to 
the  most  sensitive  population  sub- 
group, children  (1-6  years)  was  9.5%  of 
the  reference  dose  (RfD).  The  inclusion 
of  the  maximiun  concentration  of 
thiamethoxam  in  water,  taken  from  the 
highest  estimated  concentration 
observed  from  the  generic  expected 
environmental  concentration  (GENEEC) 
and  screening  concentration  In  GROund 
water  (SCI  GROW)  models,  led  to  a 
maximum  chronic  dietary  exposure  of 
4.5%  in  the  United  States  population 
and  10.0%  in  children  (1-6  years  old). 

Acute  dietary  exposure  was 
calculated  using  a  Tier  III,  probabilistic 
assessment.  A  distribution  of  residue 
data  points  was  included  for  the 
typically  non-blended  commodities  of 
vegetables  (tuberous,  fruiting,  cucurbit, 
brassica  and  leafy),  pome  frniits,  meat 
and  milk,  while  the  average  field  trial 
value  was  used  for  the  typically  blended 
commodities  of  grains  (wheat,  sorghum, 
and  barley),  seed  oil  (cotton  and  canola), 
apple  juice  and  tomato  paste  and  puree. 
The  acute  assessment  used  adjustment 
for  percent  of  crop  treated,  and  was 
made  using  the  DEEM  software  with  the 
Monte  Carlo  analysis  and  the  CSFII 
1994-96  food  consumption  survey.  The 
margin  of  exposure  (MOE)  (NOAEL/ 
exposiu^)  for  the  United  States 
population  (all  seasons)  at  the  99.9th 
percentile  of  the  exposure  distribution 
was  4,995  using  the  NOAEL  value  of  15 
mg/kg  bwt/day.  At  the  99.9th  percentile, 
the  MOE  for  the  most  sensitive 


population  sub-group  (non-nursing 
infants  <  1-year  old)  was  1.012. 
Inclusion  of  the  drinking  water  value  to 
the  acute  assessment  led  to  an  MOE  of 
4,904  at  the  99.9th  percentile  of  the 
United  States  population,  and  1,008  for 
the  population  sub-group  non-nursing 
infants  <  1-year  old.  The  results  of  these 
analyses  show  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
exposure  to  dietary  residues  (including 
drinking  water)  of  thiamethoxam. 

2.  Non-dietary  exposure.  Novartis  also 
requests  registrations  for  the  use  of 
thiamethoxam  on  dogs,  turf  and 
ornamentals.  Novartis  has  identified 
potential  non-dietary  exposures  to 
toddlers  for  these  uses.  These  exposures 
include  the  following  scenarios: 

i.  Incidental  non-dietary  ingestion  of 
residues  on  lawns  from  hand-to-mouth 
transfer. 

ii.  Ingestion  of  thiamethoxam  treated 
grass. 

iii.  Incidental  ingestion  of  pesticide 
residues  on  pets  from  hand-to-mouth 
transfer. 

According  to  ciurent  EPA  policy, 
these  exposures  are  considered  to  be 
short-term  oral  exposures.  EPA  does  not 
expect  incidental  ingestion  of  pesticide 
residues  on  pets  from  hand-to-mouth 
transfer  to  occur  during  the  same  period 
as  the  exposures  from  the  turf  uses. 
Thus,  Novartis  considered  these 
exposures  in  separate  estimates  of  risk. 
According  to  current  EPA  policy,  if  an 
oral  endpoint  is  needed  for  short-term 
risk  assessment  (for  incorporation  of 
food,  water,  or  oral  hand-to-mouth  type 
exposures  into  an  aggregate  risk 
assessment),  the  acute  oral  endpoint 
(acute  RfD  =  15  mg/kg  bwt/day)  will  be 
used  to  incorporate  the  oral  component 
into  aggregate  risk.  Short-term  aggregate 
exposure  is  defined  by  EPA  to  be 
average  food  and  water  exposure 
(chronic  exposure)  plus  residential 
exposure.  The  short-term  risk  estimates 
for  the  population  subgroup  children,  1 
to  6-years  old,  is  sununahzed  below. 
This  population  subgroup  was  chosen 
because  it  has  the  highest  chronic  food 
exposure  and  because  toddlers  have  the 
highest  exposure  from  the  residential 
uses.  From  the  results  below,  Novartis 
concludes  there  is  no  concern 
associated  with  the  aggregate  exposure 
to  thiamethoxam. 

3.  Short-term  aggregate  exposure  and 
risk  including  turf  for  children  1  to  6- 
years  old — i.  Dietary  exposure  estimate 
including  water  is  0.001296  mg/kg  bwt/ 
day. 

ii.  Residential  exposure  from  tiuf  is 
calculated  to  be  0.00497  mg/kg  bwt/day. 

iii.  Total  exposure  equals  0.0063  mg/ 
kg  bwt/day. 
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iv.  Percent  Acute  RfD  consumed  is 
0.04% 

4.  ShoA-tenn  aggregate  exposure  and 
risk  inclu  ding  pet  use  for  children  1  to 
6-years  o  d — i.  Dietary  exposure 
estimate  ncluding  water  is  0.001296 
mg/kg  bv  t/day. 

ii.  Preqicted  hand  to  mouth  transfer  is 
0.0341  mt/kg  bwt/day. 

iii.  Tot  J  exposure  equals  0.035  mg/kg 
bwt/day. 

iv.  Pen  ent  Acute  RfD  consumed  is 
0.23%. 

D.  Cumui  ative  Effects 

The  po  ential  for  cumulative  effects  of 
thiameth{  ixam  and  other  substances  that 
have  a  co  nmon  mechanism  of  toxicity 
has  also  teen  considered. 
Thiametli  oxam  belongs  to  a  new 
pesticide  chemical  class  known  as  the 
neonicotiaoids.  There  is  no  reliable 
informati  jn  to  indicate  that  toxic  effects 
produced  by  thiamethoxam  would  be 
cumulatii  'e  with  those  of  any  other 
chemical  including  another  pesticide. 
Therefore ,  Novartis  believes  it  is 
appropria  te  to  consider  only  the 
potential  psks  of  thiamethoxam  in  an 
aggregate  [risk  assessment. 

E.  Safety  Determination 

1.  17.  S.  population.  Using  the  chronic 
exposure  assumptions  and  the  proposed 
RID  described  above,  the  aggregate 
exposiire  [including  drinking  water)  to 
thiameth<  ixam  to  the  U.  S.  population 
(48  States ,  all  seasons)  was  calculated  to 
be  4.5%  cftheRfDofO.OlSmg/kgbv^rt/ 
day.  Ther  afore.  Novartis  concludes  that 
there  is  rt  asonable  certainty  that  no 
harm  will  result  from  aggregate  chronic 
exposure  to  thiamethoxam  residues. 

2.  Infari  ts  and  children.  In  assessing 
the  poten  ied  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
thiamethc  xam,  data  from  developmental 
toxicity  si  udies  in  the  rat  and  rabbit  and 
a  2-gener<  tion  reproduction  study  in  the 
rat  have  been  considered. 

In  teratology  studies,  delayed  fetal 
developm  ent  was  apparent  only  at 
matemall  f  toxic  doses  of  thiamethoxam 
in  rats  and  rabbits.  In  rabbits,  150  mg/ 
kg/day  wiis  clearly  toxic  to  does, 
causing  d  ;ath,  weight  loss,  reduced  food 
consimipl  ion  and  perineal  or  vaginal 
discharge  Developmental  toxicity 
occurred  i  lecondary  to  maternal  toxicity 
and  consisted  of  reduced  fetal  bwts  and 
an  increaj  e  in  minor  skeletal  anomalies 
or  variati(  ms.  Maternal  toxicity  was  also 
noted  at  5J0  mg/kg/day,  consisting  of 
reduced  hwts  and  food  consumption 
and  total  i  esorptions  in  one  female. 
There  wa;  i  no  indication  of 
developm  ental  toxicity  at  50  mg/kg/day. 
The  NOA  ZL  for  maternal  toxicity  was 
15  mg/kgi  day  and  for  developmental 


toxicity  was  50  mg/kg/day  in  rabbits.  In 
rats,  200  and  750  mg/kg/day  caused 
maternal  toxicity,  but  developmental 
toxicity  secondary  to  maternal  toxicity 
was  observed  only  at  750  mg/kg/day. 
The  NOAEL  for  maternal  toxicity  was 
30  mg/kg/day  and  for  developmental 
toxicity  was  200  mg/kg/day. 

In  a  rat  multigeneration  study, 
parental  toxic  effects  were  noted  at 
2,500  ppm  (250  mg/kg/day)  and  1,000 
ppm  (100  mg/kg/day).  Offspring  bwts 
were  reduced  in  males  and  females  at 
2,500  ppm  (250  mg/kg/day)  and  in 
females  (Fl  only)  at  1,000  ppm  (100  mg/ 
kg/day).  The  NOAEL  for  systemic 
toxicity  in  adult  males  was  30  ppm 
(approximately  3  mg/kg/day,  range  =  1.3 
-  4.3  mg/kg/day)  and  in  adult  females 
was  1,000  ppm  (approximately  100  mg/ 
kg/day,  range  =  59.3  -  219.6  mg/kg/day). 
The  NOAEL  for  toxicity  to  offspring  was 
30  ppm  (approximately  3  mg/kg/day, 
range  =  1.3  -  6.4  mg/kg/day).  These 
studies  show  no  evidence  that 
developing  offspring  are  more  sensitive 
to  than  adults  to  the  effects  of 
thiamethoxam. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  requirements,  the  database 
for  thiamethoxam  relative  to  pre-  and 
post-natal  effects  for  children  is 
complete.  Further,  for  thiamethoxam, 
the  developmental  studies  showed  no 
increased  sensitivity  in  fetuses  as 
compared  to  maternal  animals  following 
in  utero  exposures  in  rats  and  rabbits, 
and  no  increased  sensitivity  in  pups  as 
compared  to  the  adults  in  the  multi- 
generation  reproductive  toxicity  study. 
Therefore,  it  is  concluded  that  an 
additional  uncertainty  factor  is  not 
warranted  to  protect  the  health  of 
infants  and  children  and  that  an  RfD  of 
0.013  mg/kg/day  is  appropriate  for 
assessing  aggregate  risk  to  infants  and 
children  of  thiamethoxam. 

Assiuning  tolerance  level  residues 
and  adjusting  for  the  percent  of  crops 
treated,  only  7.0%  of  the  thiamethoxam 
chronic  RfD  is  utilized  in  the  population 
subgroup  all  infant  (>  1-year  old). 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  database, 
Novartis  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  thiamethoxam 
residues. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  (MRLs)  established  for  residues  of 
thiamethoxam  on  fruiting  vegetables. 


tomato  paste,  head  and  stem  brassica 
vegetables,  leafy  brassica  greens, 
cucurbit  vegetables,  leafy  vegetables, 
tuberous  and  corm  vegetables,  barley 
grain,  barley  hay,  barley  straw, 
cottonseed,  cotton  gin  by-products, 
pome  fruit,  wheat  grain,  wheat  forage, 
wheat  straw,  wheat  hay,  sorghum  grain, 
sorghum  forage,  sorghum  fodder,  or 
milk.  (Dani  Daniel) 
(FR  Doc.  99-11169  Filed  5^i-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181069;  FRL  607^-7] 

Emamectin  Benzoate,  Receipt  of 
Application  for  Emergency 
Exemptions;  Solicitation  of  Public 
Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Oklahoma 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  insecticide  emamectin  benzoate 
(CAS  137512-74-^)  to  treat  up  to 
150,000  acres  of  cotton  to  control  the 
beet  armyworm.  Emamectin  benzoate  is 
an  unregistered  material,  and  its 
proposed  use  is  thus  use  of  a  "new" 
chemical.  Therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  May  20,  1999. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181069,"  should  be 
submitted  by  mail  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  edso  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  SUPPLEMENTARY 
INFORMATION.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
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Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  docket 
is  available  for  public  inspection  at  the 
Virginia  address  given  above,  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location,  telephone 
number  and  e-mail  address:  Rm.  271, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-308- 
9356);  e-mail: 

beard.andrea@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Piu-suant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  tbat  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworm.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

According  to  the  Applicant,  the  beet 
armyworm  (BAVV)  has  been  a  sporadic 
pest  of  cotton  the  past  four  years,  and 
has  caused  major  economic  losses 
throughout  the  cotton  growing  areas. 
BAW  populations  were  present  in 
especially  large  numbers  over  the  last 
growing  season.  Key  outbreak  factors  are 
mild  winters;  late  planting;  delayed 
crop  matinity;  heavy  early  season 
organophosphate  and  pyrethroid  use; 
prolonged  hot,  dry  weather;  presence  of 
the  BAW  early  in  the  season;  and 
weather  conditions  that  support 
migration  of  the  adult  moths.  Much  of 
the  acreage  in  question  is  in  the  boll 
weevil  eradication  program,  which 
requires  insecticides  that  are  harsh  on 
natural  enemies  of  the  BAW  to  be  used 
early  in  the  season.  The  applicant  states 
that  this,  in  combination  with  lingering 
drought  conditions  and  a  mild  winter 
are  expected  to  result  in  high  BAW 
populations  for  the  upcoming  season. 
Available  insecticides  are  either 
ineffective,  do  not  fit  into  the  boll 
weevil  eradication  program,  or  are  not 
expected  to  be  available  in  sufficient 
quantities  to  treat  all  affected  acreage. 


Under  the  proposed  exemption, 
emamectin  benzoate  may  be  applied  at 
a  rate  of  0.0075  -  0.01  lb.,  active 
ingredient  (a.i.,)  (6-8  oz.  product)  per 
acre,  with  up  to  3  applications  during 
the  growing  season,  using  ground  or 
aerial  equipment.  If  all  acres  are  treated 
at  the  maximum  rate,  this  could 
potentially  result  in  a  total  use  of  4,500 
lb.,  a.i.,  or  28,125  gal.  of  product. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  for  an 
application  for  a  specific  exemption 
proposing  the  use  of  a  new 
(unregistered)  chemical.  Such  notice 
provides  for  opportunity  for  public 
comment  on  the  application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  under  docket  number  (OPP- 
181069)  including  comments  and  data 
submitted  electronically  as  described 
below.  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  the  paper  record  maintained  at 
the  address  in  "  ADDRESSES"  at  the 
beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  opp- 
docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-181069). 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Oklahoma  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection,  pesticides 
and  pests,  emergency  exemptions. 

Dated:  April  23. 1999. 

Peter  Caulkins. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  99-11170  Filed  5-4-99:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50858;  FRL-6078-2] 

Issuance  of  an  Experimental  Use 
Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  applicant.  The  permit  is  in 
accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  Biopesticides 
and  Pollution  Prevention  Division 
(7511C),  Office  of  Pesticide  Programs, 
Enviromnental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  1921  Jefferson  Davis 
Highway,  Rm.  910W16,  CM  #2, 
Arlington.  VA,  703-308-8715,  e-mail: 
mendelsohn.mike@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  EUP: 

68467-EUP-2.  Issuance.  Mycogen 
Plant  Sciences,  Mycogen  Corporation, 
5501  Oberlin  Drive,  San  Diego,  CA 
92121.  This  experimental  use  permit 
allows  the  use  of  4  grams  of  the 
insecticidal  Bacillus  thuringiensis  CrylF 
protein  in  seeds  shipped  containing  the 
plant-pesticide  [Bacillus  thuringiensis 
CrylF  protein  and  the  genetic  material 
necessary  for  its  production  (plasmid 
insert  PHI8999)  in  com  plants)  on  134 
acres  of  com  to  evaluate  the  control  of 
various  insect  pests  including  European 
com  borer.  The  program  is  authorized 
only  in  the  States  of  Hawaii,  Illinois, 
Indiana,  Iowa.  Michigan.  Minnesota, 
Missoiu-i,  Nebraska.  North  Dakota, 
Puerto  Rico.  South  Dakota,  Tennessee, 
Texas,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
fi-om  April  15,  1999  to  March  31,  2000. 
This  permit  is  issued  with  the  limitation 
that  all  treated  crops  will  be  destroyed 
or  used  for  research  purposes  only. 

Persons  wishing  to  review  this  EUP 
are  referred  to  the  designated  contact 
person.  Inquires  concerning  this  permit 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 
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List  of  £  objects 

Envir  )iimental 


Experiniental 

Dated; 
Janet  L. 

Director, 
Prevent  tin 
ProgmiTii 

[FR  Dor 

BILUNG 


protection, 
use  permits. 

April  22.  1999. 

i  Lndersen, 


Biopesticides  and  Pollution 
Division,  Office  of  Pesticide 


99-11168  Filed  5-^-99;  8:45  am] 

S560-S0-F 


CdOE 


FEDERi  ±  COMMUNICATIONS 
COMMI^ION 

Notice  of  Public  Information 
Collections  being  Reviewed  by  the 
Federal  Communications  Commission 

April  27.jl999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  t  le  general  public  and  other 
Federal  igencies  to  take  this 
opportu|iity  to  comment  on  the 
followiiiE  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1(195,  Public  Law  104-13.  An 
agency  r  lay  not  conduct  or  sponsor  a 
collectic  n  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  peni  ilty  for  failing  to  comply  with 
a  collect  on  of  information  subject  to  the 
Paperwc  rk  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Commei  ts  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
informal  ion  is  necessary  for  the  proper 
performs  ince  of  the  functions  of  the 
Commis  iion,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  ( stimate;  (c)  ways  to  enhance 
the  qual  ty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informal  ion  on  the  respondents, 
includin  i  the  use  of  automated 
coUectio  [1  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submittad  on  or  before  July  6,  1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  ko  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  tl^e  contact  listed  below  as  soon 
as  possible. 

ADDRES^S:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  445  12th  Street.  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  th^  j  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 


information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0716. 

Title:  Proposed  Section  73.1630 
Blanketing  Interference. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Individual  or 
households;  Business  of  other  for-profit 
entities;  Not-for-profit  institutions. 

Number  of  Respondents:  21,000. 

Estimated  Time  per  Response:  1  to  2 
hours. 

Frequency  of  response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  41.000  hours 

Total  Annual  Cost:  None. 

Needs  and  Uses:  This  rulemaking 
proceeding  proposed  to  provide  detailed 
clarification  of  the  AM.  FM,  and  TV 
licensee's  responsibilities  in  resolving/ 
eliminating  blanketing  interference 
caused  by  their  individual  stations. 
Under  the  current  rules  (section  73.88 
(AM),  section  73.318  (FM),  section 
73.685(d)  (TV)),  the  licensee  is 
financially  responsible  for  resolving 
complaints  of  interference  within  one 
year  of  program  test  authority  when 
certain  conditions  are  met.  After  the 
first  year,  a  licensee  is  only  required  to 
provide  technical  assistance  in 
determining  the  cause  of  the 
interference.  In  this  NPRM.  we 
proposed  to  consolidate  all  blanketing 
interference  rules  under  a  new  section 
73.1630,  Blanketing  Interference.  This 
new  rule  was  designed  to  facilitate  the 
resolution  of  broadcast  interference 
problems  and  set  forth  all 
responsibilities  of  the  licensee/ 
permittee  of  a  broadcast  station. 

For  one  year  after  the  broadcast 
station  commences  program  tests,  the 
licensee  is  financially  responsible  for 
resolving  blanketing  interference 
complaints.  After  the  first  year,  the 
licensee  is  obligated  to  provide 
technical  assistance  to  resolve 
complaints  of  blanketing  interference. 
The  information  provided  to 
complainants  will  be  used  to  facilitate 
the  resolution  of  complaints  of 
blanketing  interference. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
|FR  Doc.  99-11209  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

April  26,  1999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  4,  1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number  3060-0411. 

Title:  Procedures  for  Formal 
Complaints  Filed  Against  Common 
Carriers. 

Form  Number.  FCC  485. 

Type  of  Review.  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  individuals  or 
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households;  not-for-profit  institutions; 
Federal  Government;  and  State,  Local  or 
Tribal  Governments. 

Number  of  Respondents:  11,203. 

Estimated  Time  Per  Response:  0.5  to 
20  hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Rurden:  16,677  hours. 

Total  Annual  Costs:  $69,200. 

Needs  and  Uses:  kiformation  filed 
pursuant  to  47  CFR  1.720  et  seq.  is 
provided  either  with  or  in  response  to 
a  formal  complaint  to  determine 
whether  or  not  there  has  been  a 
violation  of  the  Communications  Act  of 
1934,  as  amended,  or  the  Commission's 
Rules  or  Orders.  Effected  respondents 
are  complainants  and  potential 
defendant  common  carriers. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-11210  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  RETIREMEhfT  THRIFT 
INVESTMENT  BOARD 

Employee  Thrift  Advisory  Council; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  a  notice  is  hereby 
given  of  the  following  committee 
meeting: 

Name:  Employee  Thrift  Advisory  Council. 

Time:  2:00  p.m. 

Date;  May  19,  1999. 

Place:  4th  Floor,  Conference  Room,  Federal 
Retirement  Thrift  Investment  Board.  1250  H 
Street,  NW,  Washington,  DC. 

Status:  Open. 

Matters  to  be  considered: 

1.  Approve  minutes  of  the  April  29,  1998, 

meeting. 

2.  Report  of  the  Executive  Director  on  Thrift 

Savings  Plan  status. 

3.  November  15, 1998-Ianuary  31. 1999, 

Thrift  Savings  Plan  Open  Season. 

4.  Legislation. 

5.  Nomination  of  Council  Chairman  and 

election  of  Vice-Chairman. 

6.  New  Business. 

Any  interested  person  may  attend,  appear 
before,  or  file  statements  with  the  Council. 
For  further  information  contact  Elizabeth  S. 
Woodruff,  Committee  Management  Officer, 
on  (202)  942-1660. 

Dated:  April  29,  1999. 
John ).  O'Meafa, 

General  Counsel,  Federal  Retirement  Thrift 
Investment  Board. 

(FR  Doc.  99-11191  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  6760-01-M 


GENERAL  SERVICES 
ADMINISTRATION 


Requests  for  further  information  may 
also  be  forwarded  to  this  address. 


Public  Buildings  Service  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS) 

The  General  Services  Administration 
(GSA)  hereby  gives  notice  it  intends  to 
prepare  an  Environmental  Impact 
Statement  pursuant  to  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  and  the  President's 
Council  on  Envirormiental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
as  implemented  by  GSA's  Order  PBS  P 
1095. 4B  on  the  following  project: 

United  States  Mission  to  the  United  Nations, 
799  United  Nations  Plaza,  New  York,  NY 

The  proposed  action  will  involve  the 
construction  of  a  replacement  facility 
for  the  United  States  Mission  to  the 
United  Nations  (USUN).  The  Mission  is 
located  at  799  United  Nations  Plaza,  the 
southwest  comer  of  First  Avenue  and 
45th  Street  directly  across  fi-om  the 
United  Nations  Headquarters  Complex. 
The  existing  building  housing  the 
Mission  has  proven  to  be  physically  and 
operationally  inadequate  to 
accommodate  USUN  persormel  and 
functions.  The  building  footprint  only 
covers  slightly  more  than  half  of  the 
total  site  area,  which  is  11,990  square 
feet.  The  small  floorplates  of  the 
existing  facility  severely  restrict  the 
potential  for  providing  efficient  layouts 
and  required  space  adjustments.  As  part 
of  the  proposed  action,  it  is  proposed 
that  this  building  will  be  demolished 
and  replaced  with  a  new  more  efficient 
facility  constructed  on  the  site. 

The  Draft  EIS  will  evaluate  the 
proposed  action,  the  no-action 
alternative,  and  any  other  reasonable 
alternatives  identified  through  the 
scoping  process.  Scoping  will  be 
accomplished  through  direct  mail 
correspondence  with  interested  persons, 
parties,  and  organizations  and  through  a 
Public  Scoping  Meeting. 

The  Public  Scoping  Meeting  will  be 
held  on  May  12,  1999.  The  meeting  will 
be  held  in  conjunction  with  the 
Community  Board  6  full  Board  Meeting 
at  the  New  York  University  Medical 
Center,  550  First  Avenue  (31st/32nd 
Street),  Classroom  A,  at  7:30  p.m. 

As  part  of  the  Public  Scoping  process, 
GSA  solicits  your  written  comments  on 
the  scope  of  alternatives  and  potential 
impacts  at  the  following  address:  Peter 
A.  Sneed,  Senior  Program  Analyst, 
Portfolio  Management  Division,  General 
Services  Administration,  26  Federal 
Plaza.  Room  1609,  New  York,  NY 
10278.  Written  comments  should  be 
received  no  later  than  June  11,  1999. 


Dated:  April  28, 1999. 
Thomas  |.  Ryan. 

Regional  Administrator. 

[FR  Doc.  99-11233  Filed  5-4-99;  8:45  am] 

BtLLING  CODE  682&-23-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  become  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Himian  Services  in  the  Federal 
Register. 

"The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13%%  for  the  quarter 
ended  March  31.  1999.  This  interest  rate 
will  remain  in  effect  until  such  time  as 
the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  April  28,  1999. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance. 
|FR  Doc.  99-11196  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Public  Health  and  Science; 
Statement  of  Organizations,  Functions, 
and  Delegations  of  Authority 

Part  A,  Office  of  the  Secretary  (OS). 
Chapter  AC,  Office  of  Public  Health  and 
Science  (OPHS),  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Himian 
Services  (60  FR  56605-06,  November  9, 
1995),  as  previously  amended  at  60  FR 
471-3,  January  4.  1995,  and  58  FR  107, 
January  4,  1993.  is  amended  to  reflect 
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the  reali^  ament  of  the  functions  within 
the  Offio !  on  Women's  Health  (OWH), 
OPHS,  to  provide  a  critically  needed 
managen  ent  substructure  to  assist  the 
Director  i  n  the  planning,  coordination, 
and  operation  of  the  OWH. 
The  ch  mges  are  as  follows: 
Under  Chapter  AC,  Office  of  Public 
Health  ai  d  Science.  Section  AC.  20 
Function!,  delete  paragraph  B,  "Office 
on  Wome  n's  Health  (ACB),"  and  replace 
with  the  ollowing: 

1.  Office  on  Women's  Health  (ACB)— 
The  Offic  B  on  Women's  Health  is 
headed  b  r  the  Deputy  Assistant 
Secretary  for  Health  (Women's  Health), 
who  repo  rts  to  the  Assistant  Secretary 
for  Heald  i,  is  Director  of  the  Office  on 
Women's  Health,  and  serves  as  the 
principal  advisor  on  scientific,  ethical, 
and  polic  y  issues  relating  to  women's 
health.  Tl  le  issues  cut  across  all  HHS 
components  which  provide  research, 
service,  prevention,  promotion, 
treatment ,  training,  education  and 
dissemini  tion  of  information  relating  to 
women's  lealth. 

2.  The  Immediate  Office  of  the 
Director  { \CBl),  headed  by  the  Deputy 
Assistant  Secretary  for  Health  (Women's 
Health)  c(  lordinates  the  programmatic 
aspects  oi  HHS  components  in  regard  to 
issues  relating  to  women's  health;  serves 
as  the  loc  is  within  HHS  to  identify 
changing  needs,  to  recommend  new 
studies,  aid  to  assess  new  challenges  to 
the  health  of  women;  serves  as  a  focal 
point  wit]  lin  HHS  to  coordinate  the 
continuin  ?  implementation  of  health 
objectives  for  the  future;  assures  liaison 
with  rele^  ant  HHS  agencies  and  offices; 
and  facili  ies  the  expansion  of  services 
and  acces  >  to  health  care  for  a  women. 

Plans  aj  id  directs  financial 
managemimt  activities,  including  budget 
formulation  and  execution;  provides 
liaison  on  persoimel  management 
activities  with  the  OPHS,  and  the 
Program  Support  Center,  Division  of 
Human  Resources  (PSC);  provides 
administr  itive  services  in  support  of 
OWH;  an(  serves  as  the  focal  point  for 
the  suppo  rt  of  information  resources 
management,  telecommunications 
equipment  and  systems  for  the  OWH. 
The  Immediate  Office  will  also  provide 
scientific  malyses  for  all  initiatives. 

3.  The  I  division  of  Policy  and  Program 
Developm  ent  (ACB2),  headed  by  the 
Division  I  lirector,  advises  the  OWH 
Director  o  a  the  development  of  strategic 
and  opera  Jonal  plans  and  provides  staff 
support  tc  and  liaison  with  program 
staff  in  coordinating,  integrating,  and 
articulatirg  these  plans;  advises  the 
OWH  Director  on  policy  issues; 
develops  '  he  OWH's  plan  for  evaluating 
the  focus  i  md  impact  of  ongoing 
programs  md  the  development  of  new 


programs  and  policies;  provides 
analytical  reports  of  program  trends  and 
future  forecasts;  and  is  responsible  for 
implementing  the  Congressional, 
international  health,  and  national 
(regional)  components  for  the  OWH 
mission. 

4.  The  Division  of  Program 
Management  (ACB3),  headed  by  the 
Division  Director,  provides  technical 
consultation  and  assistance  to  the 
Centers  of  Excellence  in  Women's 
Health,  which  are  responsible  for 
providing  state-of-the-art 
comprehensive  and  integrated  health 
care  services,  multidisciplinary 
research,  and  public  health  and  health 
care  professional  education  targeted 
toward  the  special  needs  of  women;  and 
coordinates  OWH  requirements  relating 
to  contracts  and  reimbursable 
agreements  for  major  office  activities. 
The  contract  development,  review  and 
award  process  is  supported  and 
coordinated  with  the  Program  Support 
Center,  DHHS. 

5.  The  Division  of  Communications 
(ACB4),  headed  by  the  Division 
Director,  provides  oversight  and 
direction  to  the  management  of  the 
National  Women's  Health  Information 
Center  toll-free  telephone  number  and 
web  site;  plems,  organizes,  administers, 
and  when  appropriate,  implements  the 
OWH's  communication  programs 
consistent  with  policy  direction 
established  by  the  Office  of  the 
Assistant  Secretary  for  Public  Affairs; 
systematically  captures,  assesses,  and 
disseminates  information  on  scientific 
and  policy  developments  relating  to 
women's  health  research  results  and 
current  or  emerging  trends  and  issues; 
manages  the  OWH  information, 
education  and  awareness  activities  both 
within  the  Department  and  externally; 
coordinates,  assigns,  develops, 
researches,  and  prepares  briefing 
materials  on  women's  health  for  DASH 
and  other  HHS  offices;  manages  public 
information  activities  and  media  and 
press  relations;  plans  and  coordinates 
efforts  to  promote  the  OWH's  programs 
and  policies  in  the  voluntary  and 
corporate  sectors;  and  manages  exhibits, 
and  develops  visual  and  other  graphic 
materials  for  the  OWH. 

Dated:  April  26,  1999. 
John  J.  Callahan, 

Assistant  Secretary  for  Management  and 

Budget. 

[FR  Doc.  99-11197  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  4110-6O-M 


DEPARTME^^'  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  A(rt 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  June  1999. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  June  9,  1999;  9:00  a.m.- 
5:00  p.m. 

Place:  Parklawn  Building,  Conference 
Rooms  G  &  H,  5600  Fishers  Lane,  Rockville, 
MD  20857. 

The  meeting  is  open  to  the  public. 

Agenda:  Items  will  include,  but  not  be 
limited  to:  an  update  on  Vaccines  in  Clinical 
Trials,  an  update  on  Pre-1988  Claims,  a 
discussion  on  coverage  of  new  vaccines,  and 
reports  from  the  Department  of  Justice,  the 
National  Vaccine  Program  Office,  and  routine 
program  reports. 

Public  comment  will  be  permitted  before 
lunch  and  at  the  end  of  the  Commission 
meeting  on  June  9, 1999.  Oral  presentations 
will  be  limited  to  5  minutes  per  public 
speaker.  Persons  interested  in  providing  an 
oral  presentation  should  submit  a  written 
request,  along  with  a  copy  of  their 
presentation  to:  Ms.  Shelia  Tibbs,  Committee 
Management  Assistant,  Division  of  Vaccine 
Injury  Compensation,  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
Administration,  Room  8A-46,  5600  Fishers 
Lane.  Rockville,  MD  20857,  Telephone  (301) 
443-6593.  Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 

Persons  who  do  not  file  an  advance  request 
for  a  presentation,  but  desire  to  make  an  oral 
statement,  may  sign-up  in  Conference  Rooms 
G  and  H  on  June  9. 1999.  These  persons  will 
be  allocated  time  as  time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Ms.  Tibbs, 
Division  of  Vaccine  Injury  Compensation, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8A-46,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443-6593. 

For  further  information,  call  Ms.  Eve 
Morrow  at  (301)  594^144. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
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Dated:  April  28,  1999. 

Jane  M .  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  99-11251  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Invention; 
Availability  for  Licensing;  "Receptor- 
Mediated  Delivery  of  Third-Party 
Proteins  and  Peptides  to  the  Cytosol  of 
Mammalian  Cells" 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  The  inveption  listed  below  is 
owned  by  or  controlled  by  an  agency  of 
the  U.S.  Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
ADDRESSES:  Licensing  information  and 
copies  of  U.S.  patents  and  patent 
applications  referenced  below  may  be 
obtciined  by  contacting  J.  R.  Dixon, 
Ph.D.,  at  the  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804 
(telephone  301/496-7056  ext  206;  fax 
301/402-0220;  E-Mail: 
jd212g@NIH.GOV).  A  signed 
Confidential  Disclosure  Agreement  is 
required  to  receive  a  copy  of  any  patent 
application. 

SUPPLEMENTARY  INFORMATION:  Invention 
Title:  "Recombinant  Chimeric  Proteins 
Deliverable  Across  Cellular  Membranes 
into  Cytosol  of  Target  Cells". 

Inventors;  Drs.  Ira  H.  Pastan  (NCI), 
Trevor  Prior  (NCI),  Waldemar  Y. 
Debinski  (NCI),  Clay  Siegall  (NCI). 

DHHS  Ref  No.  E-020-91/0  (=  USP 
SN:  5,328,984  (=  07/663,455)— Filed 
March  4,  1991]. 

The  following  patent  applications  and 
patents  are  also  available,  to  the  extent 
necessary  to  practice  the  technology 
disclosed  in  the  U.S.P.  SN:  5,328,984, 
for  licensing  from  the  National  Institutes 
of  Health's  Office  of  Technology 
Transfer: 

1.  08/683,621,  entitled:  "Hybrid 
Molecules  Having  Translocation  Region 
and  Cell-Binding  Region",  inventor: 
John  R.  Murphy,  Filed:  July  17,  1996. 
[E-998-98/7] 

2.  5,668,255  [=  08/102,387],  entitled: 
"Hybrid  Molecules  Having 
Translocation  Region  and  Cell-Binding 


Region",  inventor:  John  R.  Murphy, 
Filed:  August  4, 1993.  (E-998-98/6] 

3.  07/722,484,  entitled:  "Hybrid 
Molecules  Having  Translocation  Region 
and  Cell-Binding  Region",  inventor: 
John  R.  Murphy,  Filed:  June  26, 1991. 
[E-998-98/5] 

4.  07/538,276,  entitled:  "Hybrid 
Molecules  Having  Translocation  Region 
and  Cell-Binding  Region",  inventor: 
John  R.  Murphy,  Filed:  June  14,  1990. 
[E-998-98/4] 

5.  07/456,095,  entitled:  "Hybrid 
Molecules  Having  Translocation  Region 
and  Cell-Binding  Region",  inventor: 
John  R.  Murphy,  Filed:  December  22, 
1998.  [E-998-98/3] 

6.  06/742,554.  entitled:  "Hybrid 
Protein  and  Fused  Gene  Encoding 
Same",  inventor:  John  R.  Murphy,  Filed 
June  7, 1985.  [E-998-98/21 

7.  06/726,808,  entitled:  "Hybrid 
Protein  and  Fused  Gene  Encoding 
Same",  inventor:  John  R.  Murphy,  Filed: 
April  25,  1985.  [E-998-98/1] 

8.  06/618,199,  entitled:  "Hybrid 
Protein  and  Fused  Gene  Encoding 
Same",  inventor:  John  R.  Murphy,  Filed: 
June  7,  1984.  [E-998-98/0]. 

Background 

Protein  toxins  have  several  distinctive 
properties  that  allow  them  to  facilitate 
the  delivery  of  third-party  proteins  to 
the  cell  cytosol.  First,  they  are  modular 
in  natiu^e  and  possess  separate  domains 
that  function  independently  to  perform 
distinct  functions.  By  domain  swapping, 
toxins  can  be  converted  into  delivery 
agents.  Toxins  enter  cells  by  receptor- 
mediated  endocytosis,  avoid 
degradation,  and  translocate  to  the  cell 
cytosol  where  they  are  cytotoxic.  By 
disabling  the  toxin's  cytotoxicity 
domain,  it  is  possible  to  replicate  this 
delivery  pathway  without  causing 
damage  to  the  cell.  Further,  by  altering 
toxin-expressing  vectors  to  include 
cDNAs  encoding  non-toxin  related 
proteins  and  peptides,  it  is  possible  to 
mediate  delivery  of  third-party  proteins 
from  the  cell  exterior  to  the  cytosol. 
Thus,  functionally  active  proteins  can 
be  joined  to  the  toxin  translocation 
module  and  the  resulting  chimeric 
protein  developed  into  a  delivery 
vehicle.  Further  the  toxins'  binding 
domain  can  be  replaced  with  receptor- 
binding  ligands  of  choice.  By  combining 
domains  of  different  origins,  various 
therapeutic  proteins  can  be  generated. 
Toxin-mediated  delivery  to  the  cytosol 
can  be  used  for:  enzyme  replacement  (to 
complement  a  genetic  defect),  peptide 
delivery  for  the  generation  of  cytotoxic 
lymphocytes,  delivery  of  anti-viral 
peptides,  agonist  of  antagonist  peptides 
of  signaling  pathways,  etc. 


Invention 

This  invention  provides  a  method  of 
making  a  hybrid  foreign  protein  that  can 
be  delivered  into  the  cytosol  of  the 
target  cells  across  the  cellular 
membranes.  Further,  the  present 
invention  provides  a  suitable  vector 
containing  a  nucleotide  sequence  that 
encodes  a  hybrid  protein. 

The  advantages  of  the  invention  are 
achieved  by  (1)  providing  a  recombinant 
molecule  possessing  at  least  a 
recognition  element,  a  translocation 
function,  and  one  or  more  recombinant 
sites  for  inserting  foreign  proteins  or 
polypeptides,  and  (2)  making  a 
recombinant  chimeric  protein 
translocatable  across  cellular 
membranes  into  the  cytosol  of  target 
cells,  said  chimeric  protein  having  at 
least  one  segment  which  is  a 
functionally  active  foreign  protein 
desired  to  be  introduced  de  novo  into 
cytosol  of  target  cells,  a  recognition 
element  that  directs  the  hybrid  protein 
to  the  target  cells,  and  an  additional 
segment  having  at  least  a  translocation 
function  which  internalizes  the  protein 
and  delivers  the  foreign  protein  into  the 
cytosol  of  the  target  cells.  In  the  case  of 
Pseudomonas  Exotoxin  ("PE"),  the 
recombinant  sites  could  be  located  in 
either  or  both  of  domains  lb  or  III,  but 
not  in  domain  II.  These  chimeric 
proteins  can  be  used  for  cytotoxic, 
diagnostic,  or  therapeutic  purposes, 
such  as  for  compensating  the  deficiency 
or  defect  of  an  enzyme  or  a  protein 
which  may  be  causative  of  a  disease  or 
an  abnormality.  The  above  mentioned 
invention  is  available,  including  any 
available  foreign  intellectual  property 
rights,  for  licensing  on  an  exclusive  or 
non-exclusive  basis. 

Dated:  April  28, 1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  99-11204  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  International  Center;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
Fogarty  International  Center  Advisory 
Board. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
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Indivj  duals 


who  plan  to  attend  and 
pecial  assistance,  such  as  sign 
iige  interpretation  or  other 

accommodations,  should 
the  Contact  Person  listed  below 
of  the  meeting. 

meetings  will  be  closed  to  the 
in  accordance  with  the 
ons  set  forth  in  section  552b(c)(4) 
c)(6).  Title  5  U.S.C,  as 
The  grant  applications  and 
could  disclose 
trade  secrets  or  commercial 
such  as  patentable  material, 
information  concerning 
s  associated  with  the  grant 
the  disclosure  of  which 
constitute  a  clearly  unwarranted 
of  personal  privacy. 

of  Committee:  Fogarty  International 
\dvisory  Board. 
May  17-18,  1999. 
■  May  18.  1999,  8:30  AM  to  12:00  PM. 

'a:  Report  by  the  FIC  Director,  status 
planning  efforts,  and 


need 

langu 

reasoiiable 

notify 

in  advance 

The 
public 
provis  i 
and  5;  2b( 
amenc  ed 
the  di;  cussions  < 
confid  ential 
propel  ty 
and  personal 
indivi  iual 
applic  itions 
would 
invasi  >n 

Afamp 
Center 

Date 

Oper 

Agar  rfi 
of  long  range 
present  itions 

Plact 
16  Cenjer 
20892. 


Close  d:  May  18,  1999,  1:00  PM  to  3:00  PM. 
Agen  la:  To  review  and  evaluate  grant 


applies  ions 


Plact : 
16  Cen^r 
20892 


Informft 

Center. 

Buildi 

MSC 

2075 

Name 
Center 


Subcon  mittee 
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Lawton  Chiles  International  House, 
Drive  (Building  16),  Bethesda,  MD 


Lawton  Chiles  International  House, 
Drive  (Building  16),  Bethesda,  MD 


Contact  Person:  Irene  W.  Edwards, 

ion  Officer,  Forgarty  International 
National  Institutes  of  Health, 
31,  Room  B2C08,  31  Center  Drive 
,  Bethesda,  MD  20892,  301-496- 


n?; 

22  20, 


of  Committee:  Fogarty  International 
,  Vdvisorv  Board  Research  Awards 


May  17.  1999. 
1:00  PM  to  4:00  PM. 
fa;  To  review  and  evaluate  grant 


Date 

Time 

AgenUi 
applica  ions 

Place  Building  31,  Room  B2C07,  National 
Institute  s  of  Health,  31  Center  Drive, 
Bethesc  a,  MD  20892. 

Conti  ct  Person:  Irene  W.  Edwards, 
Informa  tion  Officer,  Forgarty  International 
Center,  '>Jational  Institutes  of  Health, 
Buildin  5  31,  Room  B2C08,  31  Center  Drive 
MSC  2^0,  Bethesda,  MD  20892,  301-496- 
2075. 

(Cataloj  ue  of  Federal  Domestic  Assistance 
Progran  Nos.  93.106,  Minority  International 
Researc  1  Training  Grant  in  the  Biomedical 
and  Bel  avioral  Sciences;  93.154,  Special 
Internal  ional  Postdoctoral  Research  Program 
in  Acqu  ired  Immunodeficiency  Syndrome; 
93.168,  International  Cooperative 
Biodive  -sity  Groups  Program;  93.934,  Fogarty 
Internal  onal  Research  Collaboration  Award; 
93.989,  Senior  International  Fellowship 
Awards  Program,  National  Institutes  of 
Health.  rlHS) 


Dated:  April  28,  1999. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  99-11207  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Advisory 
Board  on  Medical  Rehabilitation  Research. 

Date:  May  3-4,  1999. 

Time:  May  3,  1999,  7:30  AM  to  5:00  PM. 

Agenda:  Reports  on  the  Program  activities 
of  the  Center;  (2)  a  discussion  of  general 
priority  areas  of  research  for  the  Center;  and 
(3)  a  report  on  fiscal  issues  concerning  the 
NCMRR  and  NICHD. 

Place:  Gaithersburg  Hilton,  620  Perry 
Parkway,  Gaithersburg,  MD. 

Contact  Person:  Mary  Ellen  Cheung,  Chief, 
Biological  Sci.  and  Career  Dev.  Prog., 
National  Ctr.  for  Medical  Rehabilitation 
Research,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Rm.  2A03, 
Bethesda,  MD  20892.  (301)  402-2242. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  April  28,  1999. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  99-11206  Filed  5^1-99;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
FedercJ  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b{c)(6),  Tide  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  consdtute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  10,  1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel,  1250  S.  Hayes 
SU-eet,  Arlington,  VA  22202. 

Contact  Person:  H.  Mac  Stiles,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4108,  MSC  7816, 
Bethesda,  MD  20892,  301^35-1785 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  10,  1999. 

Time:  10:00  AM  to  1:00  PM. 

Agenda:  To  review  and  evaluation  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Washington,  DC  20007. 

Contact  Person:  Gerald  W.  Becker. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5114, 
MSC  7854,  Bethesda,  MD  20892,  301-435- 
1170 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  10,  1999. 

Time:  10.00  AM  to  11:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branche, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182, 
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MSC  7808,  Bethesda,  MD  20892,  301-435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  10,  1999. 

Time:  2:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  RockJedge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Everett  E.  Sinnett, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120, 
MSC  7818,  Bethesda,  MD  20892,  301-435- 
lOie^ev  sinnett@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  10,  1999. 

Time:  2:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4150,  MSC  7804, 
Bethesda.  MD  20892,  301-435-1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  28, 1999. 
Anna  Snouffer, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  99-11205  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  N,  National  Institutes  of  Health, 
of  the  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (40  FR  22859,  May  27, 
1975,  as  amended  most  recently  at  64 
FR  8583,  February  22,  1999,  and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56605,  November  9,  1995),  is 
amended  as  set  forth  below  to 
reorganize  the  Office  of  Disease 


Prevention  (ODP)  as  follows:  (1)  Abolish 
the  Division  of  Disease  prevention, 
ODP,  and  transfer  its  functions  to  the 
ODP  and  (2)  revise  the  functional 
statement  of  the  ODP. 

Section  N-B,  Organization  and 
Functions,  under  the  heading  Office  of 
the  Director  (NA,  formerly  HNA),  Office 
of  Disease  Prevention  (NA2,  formerly 
HNA2)  is  amended  as  follows: 

(1)  The  title  and  functional  statement 
of  the  Division  of  Disease  Prevention 
(NA22,  formerly  HNA22)  are  abolished 
in  their  entirety. 

(2)  The  functional  statement  for  the 
Office  of  Disease  Prevention  (NA2, 
formerly  HNA2)  is  replaced  with  the 
following: 

Office  of  Disease  Prevention  (NA2, 
formerly  HNA2).  Coordinates  the 
activities  of  disease  prevention,  rare 
diseases,  dietary  supplements,  and 
medical  applications  of  research,  and 
advises  the  NIH  Director  and  senor  staff 
on  the  following:  (a)  research  related  to 
disease  prevention,  and  promotion  of 
disease  prevention  research;  (b)  research 
related  to  dietary  supplements  and  their 
role  in  disease  prevention;  (c)  research 
and  activities  related  to  rare  diseases; 
and  (d)  medical  applications  of  research 
including  drugs,  procedures,  devices 
and  other  technology  developed  from 
basic  biomedical  research  at  NIH.  The 
Office  also:  (1)  Advises  the  Associate 
Director  for  Disease  Prevention  and 
provides  guidance  to  the  research 
institutes  on  research  related  to  disease 
prevention;  (2)  coordinates  and 
facilitates  the  systematic  identification 
of  research  activities  pertinent  to  all 
aspects  of  disease  prevention,  including: 
(a)  identification  of  risk  factors  for 
disease;  (b)  risk  assessment, 
identification,  and  development  of 
biologic,  environmental,  and  behavioral 
interventions  to  prevent  disease 
occurrence  or  progression  of 
presymptomatic  disease;  and  (c)  the 
conduct  of  field  trials  and 
demonstrations  to  assess  interventions 
and  encourage  their  adoption,  if 
warranted;  (3)  identifies,  coordinates, 
and  encourages  fundamental  research 
aimed  at  elucidating  the  chain  of 
causation  of  acute  and  chronic  diseases; 
(4)  coordinates  and  facilitates  clinically 
relevant  NIH-sponsored  research 
bearing  on  disease  prevention, 
including  interventions  to  prevent  the 
progression  of  detectable  but 
asymptomatic  disease;  (5)  promotes  the 
coordinating  linkage  for  research 
institutes  on  biobehavioral  modification 
toward  prevention  of  disease;  (6) 
coordinates  with  the  Office  of  Medical 
Applications  of  Research  to  promote  the 
effective  transfer  of  identified  safe  and 
efficacious  preventive  interventions  to 


the  health  care  conununity  and  the 
public;  (7)  works  with  the  research 
institutes  to  initiate  and  develop  FRAs. 
PAs,  and  FFPs  to  enhance  disease 
prevention  program  development;  and 
sponsors  singly  or  in  combination  with 
other  organizations,  workshops  and 
conferences  on  disease  prevention;  (8) 
provides  a  link  between  the  disease 
prevention  and  health  promotion 
activities  of  the  research  institutes  of  the 
NIH,  the  Surgeon  General  and  Assistant 
Secretary  for  Health,  and  the  Secretary, 
DHHS;  (9)  monitors  the  effectiveness 
and  progress  of  disease  prevention  and 
health  promotion  activites  of  the  NIH; 
and  (10)  reports  expenditures  and 
personnel  involved  in  prevention 
activities  at  NIH. 

Delegations  of  Authority  Statement: 
All  delegations  and  redelegations  of 
authority  to  offices  and  employees  of 
NIH  which  were  in  effect  immediately 
prior  to  the  effective  date  of  this 
reorganization  and  are  consistent  with 
this  reorganization  shall  continue  in 
effect,  pending  further  redelegation. 

Dated:  April  22,  1999. 
Ruth  L.  Kirschstein, 

Acting  Director,  National  Institutes  of  Health. 
[FR  Doc.  99-11208  Filed  5-4-99;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4444-N-04] 

Withdrawal  of  Request  for  Comment 
on  Notice  of  Proposed  Information 
Collection  Regarding  Lead-Based 
Paint  Hazards  Reduction 

agency:  Office  of  the  Secretary.  HUD. 
action:  Notice. 

SUMMARY:  This  notice  withdraws  the 
notice  requesting  public  comments  on 
information  collection  requirements  for 
the  Requirements  for  Notification, 
Evaluation  and  Reduction  of  Lead-Based 
Paint  Hazards  in  Federally  Owned 
Housing  and  Housing  Receiving  Federal 
Assistance.  The  notice  requesting  public 
comments  was  published  in  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Weitz,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW. 
Room  P-3206.  Washington.  DC  20410, 
telephone  (202)  755-1785,  ext.  106.  This 
is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  On  April 
16,  1999  (64  FR  18923),  HUD  published 
a  notice  of  proposed  information 
collection,  requesting  public  comments 
for  a  period  of  60  days  on  the  proposed 
information  collection  requirements  for 
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the  Requirements  for  Notification, 
Evaluatipn  and  Reduction  of  Lead-Based 
Paint  Hazards  in  Federally  Owned 
Housing!  and  Housing  Receiving  Federal 
Assistance  ("Requirements").  This 
notice  vwas  published  in  error  and 
therefort  is  withdrawn.  The  60-day 
public  comment  request  on  the 
information  collection  requirements 
will  be  f  ublished  when  the  final  rule  for 
the  Reqi  irements  are  published. 
Publicat  on  concurrently  with  the  final 
rule  will  allow  the  public  to  better 
commen  t  on  the  estimated  burden.  HUD 
expects  I  hat  the  requirements  of  the 
final  rulf  that  are  subject  to  the 
Paperw(*k  Reduction  Act  will  have  a 
delayed  effective  date  that  will  provide 
sufficient  time  for  public  comment. 
HUD  alsi )  expects  that  this  final  rule 
will  be  published  within  the  next  few 
weeks. 


Dated 
CamJlle  E 

Assistant 
[PR  Doc 

BILUNG 


CO)E 


April  29.  1999. 
Acevedo. 

jeneral  for  Regulations. 
^9-11252  Filed  5-4-99;  8:45  am] 

4210-32-M 


DEPART  MENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


Availabilty  of  Draft  Comprehensive 
ConservMion  Plan  and  Draft 
Environmental  Impact  Statement 

agency:  ^'ish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  Availability  of  Draft 

Comprehensive  Conservation  Plan  and 

Draft  Em  ironmental  Impact  Statement. 


SUMMARY ;  This  notice  advises  the  public 
that  a  Dri  ift  Comprehensive 
Conserve  tion  Plan  (CCP)  and  a  Draft 
Environn  lental  Impact  Statement  (DEIS) 
for  Little  Pend  Oreille  National  Wildlife 
Refuge  is  available  for  public  review. 
The  Refu  ^e  is  located  in  Stevens 
County,  1  Vashington.  The  U.S.  Fish  and 
Wildlife  Service  (Service)  Service  is 
fumishin  g  this  notice  in  compliance 
with  Sen  ice  CCP  policy  and  the 
National  Environmental  Policy  Act 
(NEPA)  a  id  implementing  regulations 
for  the  fo  lowing  purposes:  (1)  To  advise 
the  publi :  and  other  agencies  of  the 
availabili  ty  of  the  document:  (2)  to 
solicit  pu  blic  comment  on  the  Draft  CCP 
and  DEIS;  and  (3)  to  announce  public 
open  house  meetings. 
DATES:  Si  ibmit  conmients  on  or  before 
June  30,  1999.  See  SUPPLEMENTARY 
INFORMATION  for  meeting  dates  and 
locations 

AODRESSBS:  Address  comments  and 
requests  for  more  information  to:  Refuge 


Manager,  Little  Pend  Oreille  National 
Wildlife  Refuge,  1310  Bear  Creek  Road, 
Colville,  Washington  99114.  E-mail 
comments  may  be  sent  to: 
FWSlPublic_ 
Comments LPO@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Langelier,  Refuge  Manager  (509)  684- 
8384 

SUPPt-EMENTARY  INFORMATION:  The 
proposed  action  is  to  develop  a 
Comprehensive  Conservation  Plan  for 
the  Little  Pend  Oreille  National  Wildlife 
Refuge  that  best  achieves  the  imit's 
piorpose,  vision  and  goals;  contributes  to 
the  System  mission;  addresses  the 
significant  issues  and  relevant 
mandates,  and  is  consistent  with 
principles  of  sound  fish  and  wildlife 
management. 

Major  issues  addressed  in  the  draft 
CCP/EIS  include  grazing;  management 
of  degraded  aquatic  and  riparian 
habitats;  overstocked  forest  habitats; 
military  training;  and  various 
recreational  public  uses.  The  plan 
includes  the  following  topics:  (a)  An 
assessment  of  existing  biological, 
physical,  and  cultural  resources,  and 
their  condition;  (b)  a  summary-  of 
significant  issues  identified  through 
scoping;  (c)  identification  of  five 
alternatives  which  incorporate  varying 
objectives  and  strategies  for  habitat 
management,  management  of  public 
access  and  uses,  and  management  of 
other  programs  including  military 
training,  grazing,  and  cultiu'al  resources; 
(d)  an  andysis  of  the  environmental 
consequences  that  would  be  predicted 
under  adoption  of  any  of  the  identified 
alternatives;  (e)  compatibility 
determinations  for  public  uses,  as 
required  by  Service  law  and  policy;  (f) 
an  appendix  simimarizing  the  projects 
that  would  be  undertaken  under  the 
preferred  alternative. 

A  range  of  alternatives  are  considered 
in  the  draft  CCP/EIS: 

(A)  The  no  Action  Alternative — Make 
no  changes  to  the  prevailing  practices 
and  uses  at  the  refuge. 

(B)  Restore  Wildlife  Habitat  While 
Managing  Existing  Public  Uses — This 
alternative  incorporates  an  active  forest 
and  riparian  restoration  program.  It  also 
accomodates  most  existing  public  uses, 
but  adopts  some  restrictions  on  some 
uses  to  ensiu-e  less  impact  to  the 
environment. 

(C)  Restore  Wildlife  Habitat  While 
Emphasizing  Priority  Uses — This 
alternative  adopts  a  greater  emphasis  on 
priority  uses  identified  under  the 
Wildlife  Refuge  System  Improvement 
Act  of  1997  (Pub.  L.  105-57)  and 
eliminates  non-priority  uses.  This 


alternative  also  incorporates  a  strong 
forest  and  riparian  restoration  program. 

(D)  Manage  the  Refuge  as  an 
Ecological  Reserve  and  Reduce  Human 
Disturbances — ^This  alternative 
minimizes  human  access  and  use  of  the 
refuge  while  conducting  a  habitat 
restoration  program.  This  alternative 
includes  a  greater  emphasis  on 
hydrologic  restoration  than  other 
alternatives. 

(E)  Combination  of  Alternatives  B  and 
C— Agency  Preferred  Alternative — This 
alternative  places  management 
emphasis  on  restoration  of  forest  and 
riparian  habitat  components.  A  wide 
range  of  recreational  activities  would  be 
supported  including  hunting,  fishing, 
wildlife  observation,  photography,  and 
interpretation.  Snowmobiling  would  be 
eliminated.  Other  recreational  uses, 
such  as  camping  and  horseback  riding 
would  continue,  but  would  be  managed 
to  reduce  impacts  to  the  enviroiunent. 
Camping  would  be  restricted  in 
environmentally  sensitive  areas  such  as 
riparian  zones  and  during  some  seasons. 
The  annual  livestock  grazing  program 
would  be  discontinued,  however  some 
periodic  grazing  may  occur  to  meet 
wildlife  objectives.  The  Air  Force 
survival  training  program  would  be 
phased  out  over  5  years. 

With  the  publication  of  this  notice, 
the  public  is  encouraged  to  attend 
public  open  houses  and/or  submit 
written  comments  on  draft  CCP/EIS. 

Two  public  open  houses  will  be  held 
as  follows: 
May  12,  1999,  5pm-8pm,  Community 

Colleges  of  Spokane,  Colville  Center, 

985  South  Elm,  Theater,  Colville. 

Washington.  (Presentation  at  7:00  pm) 
May  13,  1999,  5pm-8pm,  haland  NW 

Wildlife  Coimcil  Building,  6116  North 

Market  St.,  Spokane,  Washington. 

(Presentation  at  7:00  pm) 

The  Service  started  the  process  of 
developing  a  management  plan  for  Little 
Pend  Oreille  National  Wildlife  Refuge 
(Little  Pend  Oreille  NWR)  in  1995.  Open 
houses  and  public  meetings  were  held 
in  1995,  1996,  1997,  and  1998.  Previous 
notices  have  been  published  in  the 
Federal  Register  (61  FR  65591,  Dec.  13, 
1996  and  63  FR  39884,  July  24,  1998). 

Persons  and  organizations  involved  in 
the  scoping  process  have  included:  the 
U.S.  Forest  Service;  U.S.  Natural 
Resource  Conservation  Service; 
Washington  Department  of  Fish  and 
Wildlife;  U.S.  Air  Force;  Washington 
Department  of  Natural  Resoim^es; 
interested  local  tribes,  members  of 
conservation  organizations;  timber 
industry  representatives;  grazing 
permittees;  recreational  interest  groups; 
inholders  and  neighboring  landowners; 
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and  other  interested  citizens.  Comments 
and  concerns  received  have  been  used 
to  identify  issues,  prepare  alternatives 
and  identify  a  preferred  alternative 
(Altemativn  E)  for  the  draft  CCP/EIS. 

All  comments  received  from 
individuals  on  Environmental 
Assessments  and  Environmental  Impact 
Statements  become  part  of  the  official 
public  record.  Requests  for  such 
comments  will  be  handled  in 
accordance  with  the  Freedom  of 
Information  Act,  the  Council  on 
Environmental  Quality's  NEPA 
regulations  [40CFR  1506.6(f)],  and  other 
Service  and  Departmental  policy  and 
procediu-es.  When  requested,  the 
Service  generally  will  provide  comment 
letters  with  the  names  and  addresses  of 
the  individuals  who  wrote  the 
comments.  However,  the  telephone 
number  of  the  commenting  individual 
will  not  be  provided  in  response  to  such 
requests  to  the  extent  permissible  by 
law.  Additionally,  public  comment 
letters  are  not  required  to  contain  the 
commentator's  name,  address,  or  other 
identifying  information.  Such  comments 
may  be  submitted  anonymously  to  the 
Service. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Enviromnental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  laws  and 
regulations,  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 

We  estimate  that  the  Final  CCP/ 
Environmental  Impact  Statement  will  be 
available  in  November,  1999. 

Dated:  April  28,  1999. 
Tom  Dwyer, 

Acting  Regional  Director,  Region  1 ,  Portland, 

Oregon. 

[FR  Doc.  99-11240  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[BW-1 10-1 830-00  24  1A] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 


The  proposed  collection  of 
information  listed  below  has  been  sent 
to  the  Office  of  Management  and  Budget 
(0MB)  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  3501  et  seq.  On 
June  16,  1998,  BLM  published  a  notice 
in  the  Federal  Register  (63  FR  32893) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 
on  August  17.  1998.  BLM  received  no 
comments  from  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
clearance  officer  at  the  telephone 
number  listed  below.  OMB  is  required 
to  respond  to  this  request  within  60 
days  but  may  respond  after  30  days.  For 
maximum  consideration  of  your 
comments,  please  submit  your 
comments  and  suggestions  on  the 
information  requirements  in  this 
collection  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Desk  Officer  (1004-NEW), 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503, 
telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630), 
1849  C  St.,  N.W.,  Mail  Stop  401  LS. 
Washington,  D.C.  20240. 

Nature  of  Comments 

We  specifically  request  your 
comments  on  the  following: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

(4)  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

Title:  Taxpayer  Identification/Social 
Security  Number  Form. 

OMB  Control  Number:  1004 . 

Abstract:  The  BLM  proposes  to 
require  the  social  security  or  taxpayer 
identification  numbers  of  all  entities 
doing  business  with  it.  This  information 
is  required  by  the  Debt  Collection 
Improvement  Act  of  1996,  31  U.S.C. 
7701,  which  gives  the  Department  of  the 
Treasury  new  powers  to  collect 
delinquent  payments  from  individuals 
and  entities  that  are  more  than  1 80  days 
late  in  paying  the  monies  owed  to  the 


federal  government.  BLM  will  initially 
collect  the  information  on  a  form  and 
later  on  the  automated  Collection  and 
Billing  System. 

Bureau  Form  Number:  1372-6. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  those  entities  who  do 
business  with  BLM:  lessees,  licensees, 
permittees,  and  contract  holders. 
Individuals  who  pay  recreation  fees  will 
not  be  affected. 

Annual  responses:  120,000  the  first 
year  and  5 ,000  thereafter. 

Annual  burden  hours:  20,000  the  first 
year  and  83  thereafter. 

Collection  clearance  officer:  Carole 
Smith,  (202)  452-0367. 

Dated:  April  26.  1999. 
Carole. ).  Smith, 

Bureau  of  Land  Management,  Information 
Clearance  Officer. 

[FR  Doc.  99-11199  Filed  5-4-99;  8:45  am| 
BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-930-1310-01;  TXNM  96122] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 


SUMMARY:  Under  the  provisions  of 
Public  Law  97—451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
TXNM  96122.  for  lands  in  Montgomery 
County,  Texas,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  December  1 , 
1998,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
and  16%  percent,  respectively.  The 
lessee  has  paid  the  required  $500.00 
administrative  fee  and  has  reimbursed 
the  Bureau  of  Land  Management  for  the 
cost  of  this  Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Section  31(d)  and  (e) 
of  the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  188),  and  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
December  1,  1998,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Trujillo,  BLM,  New  Mexico  State 
(505)  438-7592. 

:  April  27.  1999. 

Trujillo, 

w  Examiner,  Fluids  Adjudication 


.  99-11262  Filed  5-4-99;  8:45  am] 

»0E  4310-fB-« 


DEPAI ITMENT  OF  THE  INTERIOR 

Bursal  i  of  Land  Management 
[WY-9SB-1420-00-P] 

Filing  pi  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interioi'. 

ACTION   Notice. 


The  )lats  of  the  following  described 
lands  V  ^ere  officially  filed  in  the 
Wyom:  ng  State  Office,  Bureau  of  Land 
Manag(  (ment,  Cheyenne,  Wyoming, 
effective  10:00  a.m.,  April  21,  1999. 

The  plat  representing  the  dependent 
resurvm-  of  the  Eighth  Guide  Meridian 
West,  through  Township  40  North, 
betwecai  Ranges  64  and  65  West,  the 
Tenth  Standard  Parellel  North,  through 
Range  §4  West,  the  South  and  East 
Boundaries  and  the  subdivisional  lines, 
T.  40  t^i,  R.  64  W.,  Sixth  Principal 
Meridiin,  Wyoming,  Group  No.  597, 
was  acaepted  March  1,  1999. 

The  I  ilat  representing  the  dependent 
resurvt  y  of  the  Eighth  Guide  Meridian 
West,  t  u-ough  Township  62  North, 
betwee  i  Ranges  64  and  65  West,  the 
South  and  East  Boundaries  and  the 
subdivisional  lines,  T.  42  N.,  R.  64  W., 
Sixth  P  -incipal  Meridian,  Wyoming, 
Group   4o.  608,  was  accepted  March  1, 
1999. 

The  I  lat  representing  the  dependent 
resurveir  of  a  portion  of  the  Thirteenth 
Standaj  d  Parallel  North,  through  Range 
93  Wes  .  and  a  portion  of  the  West 
Boundary,  and  the  subdivision  of 
section  6  and  the  metes  and  bounds 
surveys  of  parcels  9A  and  9B,  section  6, 
T.  52  N  ,  R.  93  W..  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  639, 
was  accepted  March  1,  1999. 

The  f  lat  representing  the  dependent 
resurve ,'  of  a  portion  of  the  Fourteenth 
Guide  ^  leridian  West,  through 
Townsl  ip  27  North,  between  Ranges 
112  anc  113  West,  the  South,  East  and 
North  E  oundaries  and  the  subdivisional 
lines,  T  27  N..  R.  112  W.,  Sixth 
Princip;  il  Meridian,  Wyoming,  Group 
No.  606,  was  accepted  March  1,  1999. 

The  f  lat  representing  the  dependent 
resurve  r  of  the  subdivisional  lines,  T. 
47  N.,  F.  75  W.,  Sixth  Principal 
Meridia  n,  Wyoming,  Group  No.  620, 
was  ace  spted  March  23,  1999. 


The  plat  representing  the  dependent 
resurvey  of  the  Sixth  Standard  Parellel 
North,  through  Range  110  West,  the  East 
and  North  Boundaries  and  the 
subdivisional  lines,  T.  25  N.,  R.  110  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  621,  was  accepted  March  23, 
1999. 

The  supplemental  plat  showing  Lot  1 , 
Tract  70,  in  Towmships  52  and  53  North, 
Range  101  West,  is  based  on  the  plats 
approved  January  5,  1907,  and  June  13, 
1914.  Lot  1  is  based  on  an  aliquot  part 
subdivision  (SEV4SEV4)  of  original 
section  34,  Township  53  North,  Range 
101  West,  now  designated  as  Tract  70, 
Tps.  52  and  53  N.,  R.  101  W.,  Sixth 
Principal  Meridian,  Wyoming,  was 
accepted  April  20,  1999. 

All  inquiries  concerning  the  survey  of 
the  above  described  lands  should  be 
sent  to  the  Chief,  Cadastral  Survey, 
Wyoming  State  Office.  Bureau  of  Land 
Management,  P.  O.  Box  1828,  5353 
Yellowstone  Road,  Cheyenne,  Wyoming 
82003. 

Dated:  April  26,  1999. 
John  P.  Lee, 

Chief  Cadastral  Survgy  Group. 
|FR  Doc.  99-11263  Filed  5-4-99;  8:45  am] 

BILUNG  CO0€  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  Environmental 
Assessment  for  Big  Cypress  National 
Preserve,  FL 

AGENCY:  Big  Cypress  National  Preserve, 
Florida,  National  Park  Service. 
ACTION:  Notice  of  Availability  of 
Environmental  assessment. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act,  CFR 
§  1501.3  of  Title  40,  the  Big  Cypress 
National  Preserve,  a  unit  of  the  National 
Park  System,  has  completed  a  "Draft 
Environmental  Assessment"  regarding 
the  continued  operation  of  commercial 
airboat  tours  over  lands  and  waters  in 
the  vicinity  of  Everglades  City,  Florida. 
These  commercial  airboat  tours  have 
been  provided  for  a  fee  to  the  public 
over  lands  that  were  previously  in 
private  ownership.  On  December  18, 
1996,  as  a  result  of  a  land  exchange,  the 
Preserve  assumed  management 
responsibility  for  the  lands  upon  which 
these  tours  take  place.  The  Preserve 
proposes  to  allow  the  tours  to  continue 
under  limits  and  controls.  The  draft 
environmental  assessment  has  been 
prepared  to  dociunent  the 
environmental  consequences  of 
continuing  the  activity. 


Persons  wishing  to  receive  a  copy  of 
the  Assessment  may  do  so  by  contacting 
the  Preserve  at  the  following  location: 
Superintendent,  Big  Cypress  National 
Preserve,  HCR  61,  Box  110,  Ochopee,  FL 
43141,  Telephone  (941)  695-2000, 
extension  310. 

DATES:  Written  comments  on  the  Draft 
Environmental  Assessment  will  be 
accepted  by  the  Superintendent  for  a 
period  of  30  days  ft'om  the  date  of  this 
notice  and  will  become  part  of  the 
official  record. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Superintendent  at  the  above  address. 

Dated:  April  28,  1999. 
W.  Thomas  Bro%ra, 

Acting  Regional  Director  Southeast  Region. 
[FR  Doc.  99-1120.3.  Filed  5^-99;  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Telecommunications  Facilities; 
Construction  and  Operation;  Grand 
Teton  National  Park,  WY 

AGENCY:  Teton  Grand  National  Park, 
DOI. 

action:  Public  Notice. 


SUMMARY:  Public  notice  is  hereby  given 
that  Grand  Teton  National  Park 
proposes  to  consider  the  initial 
application  made  by  Union  Telephone 
Company  to  install  a  wireless 
communication  facility  on  Steamboat 
Mountain,  within  the  boundaries  of  J.D. 
Rockefeller  Parkway. 

EFFECTIVE  DATE:  Conunents  will  be 
accepted  on  or  before  June  4,  1999. 

ADDRESSES:  Interested  parties  should 
contact  National  Park  Service, 
Superintendent's  Office,  Grand  Teton 
National  Park,  Drawer  170,  Moose,  WY 
83012.  To  obtain  a  copy  of  the  initial 
application,  telephone  (307)  739-3428. 
The  cost  for  each  copy  of  the  initial 
application  made  is  $50.  Checks  should 
be  payable  to  the  National  Park  Service 
and  sent  to  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The  initial 
application  made  by  Union  Telephone 
Company  requests  that  a  cellular  site  be 
constructed  at  N.  latitude  44-3-5,  W. 
longitude  110-41-50,  in  J.D.  Rockefeller 
Parkway.  The  Superintendent  will 
consider  and  evaluate  all  comments 
received  as  a  result  of  this  public  notice 
before  authorizing  Union  to  proceed 
beyond  the  initial  application  phase  of 
the  project  review  and  permitting 
process. 
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Dated:  April  28,  1999. 
lack  Neckels, 

Superintendent,  Grand  Teton  National  Park. 
IFR  Doc.  99-11202  Filed  5-t-99;  8:45  am] 

BILUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-208  (Review)] 

Barbed  Wire  and  Barbless  Wire  Strand 
From  Argentina 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,-  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  (the  Act),  that 
revocation  of  the  antidumping  duty 
order  on  barbed  wire  &  barbless  wire 
stremd  from  Argentina  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time. 

Background 

The  Commission  instituted  this 
review  on  December  2, 1998  (63  FR 
66563)  and  determined  on  March  5. 
1999  that  it  would  conduct  an  expedited 
review  (64  FR  12351,  March  12,  1999). 
The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  3, 
1999.  The  views  of  the  Commission  are  . 
contained  in  USITC  Publication  3187 
(May  1999),  entitled  Barbed  Wire  & 
Barbless  Wire  Strand  from  Argentina: 
Investigation  No.  731-TA-208  (Review). 

Issued:  April  29, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-11279  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

Notice  is  hereby  given  that  a  proposed 
Partial  Consent  Decree  ("Decree")  in 
United  States  v.  Alabama  Electric 


1  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR§207.2(f}). 

2  Chairman  Bragg.  Commissioner  Crawford,  and 
Commissioner  Askey  dissenting. 


Cooperative,  et  ai,  Civil  Action  No. 
982474-GTV,  was  lodged  on  April  15, 
1999,  vdth  the  United  States  District 
Court  for  the  District  of  Kansas. 

The  complaint  filed  in  the  above- 
referenced  matter  alleges  that  Settling 
Defendemts  Consolidated  Edison 
Company  of  New  York,  Inc.;  El  Paso 
Electric  Company;  High  Voltage 
Maintenance  Corporation;  Jersey  Central 
Power  &  Light  Company  d/b/a  GPU 
Energy;  MidAmerican  Energy  Company 
on  behalf  of  itself  and  as  successor  to 
Iowa  Power  and  Light  Company, 
Midwest  Power  Systems,  Inc.  and 
Sherrard  Power  System,  Inc.;  SCA 
Chemical  Services,  Inc.;  Sierra  Pacific 
Power  Company;  and  UtiliCorp  United, 
Inc.  as  successor  to  Missouri  Public 
Service  and  Westplains  Energy  (d/b/a 
Centel  Western  Power  and  Southern 
Colorado  Power),  are  jointly  and 
severally  liable  for  the  United  States' 
response  costs  at  the  Osage  Metals 
Superfund  Site  ("Site")  in  Kansas  City, 
Kansas,  pursuant  to  Section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a). 

The  Site  was  the  location  of  a  metals 
salvage  and  reclamation  facility  between 
1948  and  1993.  EPA  sampling  at  the  Site 
in  1994  showed  high  levels  of  lead  and 
polychlorinated  biphenyls,  which  are 
hazardous  substances  within  the 
meaning  of  CERCLA,  and  the  United 
States  incurred  response  costs 
responding  to  the  release  or  threat  of 
release  of  these  substances  at  the  Site. 
The  Site  is  now  cleaned  to  industrial 
levels  and  is  the  location  of  a  working 
warehouse.  The  United  States 
anticipates  no  future  response  actions  at 
the  Site. 

Under  the  proposed  Decree,  Settling 
Defendants  shall  pay  the  United  States 
$211,000.00  plus  interest  toward  the 
United  States'  approximately  $1.12 
million  in  unreimbursed  past  costs  at 
the  Site.  The  Settling  Defendants  also 
covenant  not  to  sue  any  de  micromis 
parties,  or  any  de  minimis  parties  that 
have  settled  or  do  settle  with  the  United 
States.  In  exchange,  the  United  States 
gives  Settling  Defendants  a  covenemt  not 
to  sue  and  contribution  protection  for 
past  response  costs  and  future 
enforcement  costs  at  the  Site.  Thirteen 
federal  agencies,  who  were  not  named 
as  defendants  in  this  action,  are  also 
resolving  their  potential  liability  in  the 
proposed  Decree.  Under  the  proposed 
Decree,  the  settling  federal  agencies 
shall  pay  the  United  States  $633,864. 
The  settling  federal  agencies  also 
covenant  not  to  sue  any  de  micromis 
parties,  or  any  de  minimis  parties  that 
have  settled  or  do  settle  with  the  United 
States.  In  exchange,  the  United  States 
provides  the  settling  federal  agencies 
the  releases  of  liability. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fi-om  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiu-al  Resources  Division,  Department 
of  Justice,  Washington,  DC  20430,  and 
should  refer  to  United  States  v. 
Alabama  Electric  Cooperative,  et  al,  DOJ 
Ref.  #90-1 1-3-161 7B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Kansas,  500 
State  Avenue,  Suite  360,  Kansas  City» 
KS  66101,  913-551-6730;  the  Region 
VII  Office  of  the  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101,  913- 
551-7255;  and  at  the  Consent  decree 
Library,  1120  G  Street,  NW.,  3rd  Floor, 
Washington.  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
fi-om  the  Library.  In  reque  Consent 
Decree  Library,  1120  G  Street,  NW..  3rd 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  of  the  Decree,  with  all 
attachments,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $15.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  sting  a  copy  of  the 
Decree  without  the  attachments,  please 
enclose  a  check  in  the  amount  of  $9.50. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-11265  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

Notice  is  hereby  given  that  a  proposed 
Partial  Consent  Decree  ("Decree")  in 
United  States  v.  Alabama  Electric 
Cooperative,  et  al.  Civil  Action  No. 
982474-GTV,  was  lodged  on  April  15. 
1999,  with  the  United  States  District 
Coiul  for  the  District  of  Kansas. 

The  complaint  filed  in  the  above- 
referenced  matter  alleges  that  Settling 
Defendant  Transformer  Service,  Inc. 
("TSI")  and  the  123  other  named 
defendants  are  jointly  and  severally 
hable  for  the  United  States'  response 
costs  at  the  Osage  Metals  Supeifund  Site 
("Site")  in  Kansas  City,  Kansas, 
pursuant  to  Section  107(a)  of  CERCLA, 
42  U.S.C.  9607j[a). 
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The  S  ite  was  the  location  of  a  metals 
salvage  and  reclamation  facility  between 
1948  and  1993.  EPA  sampling  at  the  Site 
in  1994  showed  high  levels  of  lead  and 
polychl  jrinated  biphenyls,  which  are 
hazardo  us  substances  within  the 
meanini ;  of  CERCLA,  and  the  United 
States  h  curred  response  costs 
respond  ing  to  the  release  or  threat  of 
release  ( if  these  hazardous  substances  at 
the  Site,  The  Site  is  now  cleaned  to 
industri  d  levels  and  is  the  location  of 
a  workii  ig  warehouse.  The  United  States 
anticipa  ies  no  future  response  actions  at 
the  Site. 

Undei  the  proposed  Decree,  Settling 
Defendant  TSl  shall  pay  the  United 
States  $'  1.493.00  plus  interest  toward  the 
United  5  tates'  approximately  $1.12 
million  n  unreimbursed  past  costs  at 
the  Site.  TSI  also  covenants  not  to  sue 
any  de  i  licromis  parties,  or  any  de 
minimis  parties  that  have  settled  or  do 
settle  wi  th  the  United  States.  In 
exchang ;,  the  United  States  gives  TSI  a 
covenan  [  not  to  sue  and  contoibution 
protecti(  n  for  past  response  costs  and 
certain  f  jture  enforcement  costs  at  the 
Site.  Th<  United  States'  covenants  are 
contingent  upon  TSI's  certification  that 
it  has  pr  )vided  the  United  States  with 
a  full  an  1  accurate  statement  of  its 
assets  and  liabilities.  If  TSI  has  hidden 
assets  thit  it  could  have  used  to  pay 
response  costs,  the  United  States' 
covenan  not  to  sue  is  void. 

The  D(  (partment  of  Justice  will 
receive,  or  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
commen  [s  relating  to  the  proposed 
consent  i  lecree.  Comments  should  be 
addresse  d  to  the  Assistant  Attorney 
General  jor  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice ,  Washington,  D.C.  20530,  and 
shoidd  ri  (fer  to  the  United  States  v. 
Alabamc  Electric  Cooperative,  et  al,  DOJ 
Ref.#90- 1 1-3-161 7B. 

The  pr  aposed  consent  decree  may  be 
examine!  I  at  the  office  of  the  United 
States  At  tomey.  District  of  Kansas.  500 
State  Av(  mue.  Suite  360,  Kansas  City, 
KS  6610  ,  913-551-6730;  the  Region 
Vn  Offici !  of  the  EnvirtMimental 
Protectio  i  Agency,  726  Minnesota 
Avenue.  <ansas  City.  KS  66101.  913- 
551-7251  i;  and  at  the  Consent  Decree 
Library,    120  G  Street,  N.W.,  3rd  Floor, 
Washing  on,  D.C.  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  Kl.W.,  3rd  Floor,  Washington, 
D.C.  200(  i5.  In  requesting  a  copy  of  the 
Decree,  \|ith  all  attachments,  please 
refer  to  tike  referenced  case  and  enclose 
a  check  i:i  the  amount  of  $13.50  (25 
cents  per  page  reproduction  costs), 
payable  1 3  the  Consent  Decree  Library. 


In  requesting  a  copy  of  the  Decree 
without  the  attachments,  please  enclose 
a  check  in  the  amount  of  $8.00. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  99-11266  Filed  5-4-99;  8:45  am] 

BILLING  CODE  4410-1 5-M 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Under  the  Clean  Water  Act  and  the 
Rivers  and  Harbors  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  23,  1999,  three 
proposed  Consent  Decrees  in  United 
States  V.  The  Sanitary  District  of 
Hammond,  et  al..  Civil  Action  No.  2:93 
CV  225  JM,  were  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Indiana. 

The  United  States  and  the  State  of 
Indiana  asserted  claims  in  this  case 
under  the  Clean  Water  Act,  33  U.S.C. 
1251  et  seq.,  and  the  Rivers  and  Harbors 
Act  of  1899,  33  U.S.C.  403  and  407, 
against  the  Sanitary  District  of 
Hammond  ("HSD"),  the  City  of 
Hammond,  Indiana  (the  "City"),  the 
Town  of  Mimster,  Indiana  (the 
"Town"),  and  several  other  defendants 
that  send  wastewater  to  HSD's 
wastewater  treatment  plant.  The  case 
was  resolved  as  to  the  defendants  other 
than  HSD,  the  City,  and  the  Town  by 
Consent  Decrees  entered  by  the  Court  in 
1995.  The  settlements  lodged  today,  if 
entered,  will  fully  resolve  this  action 
against  all  of  the  remaining  defendants. 

The  proposed  HSD  Consent  Decree 
includes  injunctive  relief  to  redress 
HSD's  effluent  limit  violations, 
unpermitted  discharges,  combined 
sewer  overflow  violations, 
noncompliance  with  closure 
requirements  regarding  sludge  lagoons 
at  the  HSD  treatment  plant,  and  inflow 
problems  that  interfere  with  HSD's 
treatment  processes.  In  addition.  HSD 
will  play  $2.1  million  toward  a  fund 
established  under  the  prior  settiements 
for  remediation  of  contaminated 
sediments  in  the  Grand  Calumet  River 
and  $225,000  in  civil  penalties  to  be 
split  equally  by  the  United  States  and 
the  State  of  Indiana. 

The  proposed  Consent  Decrees  with 
the  City  and  the  Town  require  them  to 
take  action  on  any  further  resolutions 
adopted  by  HSD  modifying  user  fees  or 
pretreatment  requirements  within  set 
time  periods,  redressing  delays  that 
have  hampered  HSD's  ability  to 
implement  improvements  in  its 
operations.  In  addition,  the  City  and 
Town  will  implement,  in  conjunction 


with  HSD,  a  program  to  eliminate 
inflow  to  HSD's  collection  system  from 
residential  down  spouts,  remedying  a 
major  source  of  inflow  to  the  system. 
Finally,  the  City  and  Town  settlements 
require  these  defendants  to  submit  to 
the  U.S.  Environmental  Protection 
Agency  and  the  Indiana  Department  of 
Environmental  Management  a  report 
specifically  identifying  those  portions  of 
the  HSD  sewerage  collection  system  that 
each  owns  or  operates. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decrees. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  The  Sanitary  District 
of  Hamniond,  et  al.,  D.J.  Ref.  90-5-1-1- 
3308A. 

The  Consent  Decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Northern  District  of 
hidiana,  1001  Main  Street.  Suite  A. 
Dyer.  Indiana  46311.  at  U.S.  EPA  Region 
5.  77  West  Jackson  Blvd.,  Chicago, 
Illinois  60604,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  3rd 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  Copies  of  the  Decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  3rd  Floor,  Washington,  DC  20005. 
In  requesting  copies,  please  enclose  a 
check  in  the  amount  of  $22.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  99-11268  Filed  5-4-99;  8:45  am] 

BiLUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on  April 
21,  1999  a  proposed  Consent  Decree 
(The  "decree")  in  United  States  v. 
Montana  Power  Company,  Civil  Action 
No.  CV  99-28-BUDWM,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Montana. 

In  this  action  the  United  States  sought 
to  recover  EPA's  past  costs  incurred  in 
connection  with  a  removal  action  in  the 
Butte  Priority  Soils  Operable  Unit 
("BPSOU")  which  is  part  of  the  larger 
Silver  Bow  Creek/Butte  Area  NPL  Site 
in  Montana.  Montana  Power  Compfiny 


(MPC)  owns  30  acres  of  land  which  are 
located  in  the  BPSOU.  The  proposed 
decree  is  a  cash-out  of  MFC's  liability 
under  Section  107(a)  of  CERCLA.  42 
U.S.C.  9607(a),  and  settles  potential 
claims  under  CERCLA  §  106,  42  U.S.C. 
9606  and  Section  7003  of  RCRA,  42 
U.S.C.  6973.  Under  the  terms  of  the 
proposed  decree,  MPC  will  pay  the  sum 
of  $100,000  to  the  EPA  Hazardous 
Substances  Superfund. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resoxu-ces 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Montana  Power 
Company,  D.J.  Ref.  90-11-3-1734. 
Commuters  may  request  an  opportunity 
for  a  public  meeting  in  the  affected  area, 
in  accordance  with  Section  7003  of 
RCRA,  42  U.S.C.  6973(d). 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Montana,  2929 
Third  Avenue  North,  #400,  Billings,  MT 
59103,  at  U.S.  EPA  Region  VID,  999  18th 
Street,  Suite  700,  Denver,  CO  80202, 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW,  3rd  Floor,  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  3rd 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $26.75  payable 
to  the  Consent  Decree  Library. 
Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  99-11264  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  4410-15-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act  33  U.S.C. 
1301,etseq. 

Notice  is  hereby  given  that  on  April 
23, 1999  a  proposed  Consent  Decree 
("Decree")  in  United  States  v.  Sinclair 
Oil  Corporation,  Civil  Action  No.  98  CV 
166B,  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Wyoming.  The  United  States  filed  this 
action  pursuant  to  Sections  301  and  311 
of  the  Clean  Water  Act,  as  amended  by 
the  Oil  Pollution  Act,  33  U.S.C.  1301 
and  1321,  as  amended  by  the  oil 
pollution  Act,  33  U.S.C.  1301  and  1321, 
seeking  injunctive  relief  and  civil 


penalties  for  the  Defendant's  discharge 
of  oil  from  a  rupture  in  its  underground 
pipeline  into  a  navigable  water  of  the 
United  States  in  violation  of  the  Clean 
Water  Act  and  the  Oil  Pollution  Act. 

The  proposed  Consent  Decree 
requires  the  Defendant  to  either:  (i) 
Repair  and  replace  all  sections  of  its 
pipeline  manufactvu«d  by  the  same 
company  that  manufactxu-ed  the 
ruptured  pipe;  or  (ii)  perform  an 
ultrasonic  "smart"  pig  of  these  portions 
of  the  pipeline,  and  repair  or  replace 
those  portions  as  indicated  by  the 
results  of  the  smart  pig.  In  addition, 
Sinclair  will  pay  a  civil  penalty  of 
$29,000,  including  interest,  to  the  Oil 
Spill  Liability  Trust  Fund.  Finally, 
Sinclair  will  perform  a  Supplemental 
Environmental  Project  involving  the 
replacement  of  1000  feet  of  pipe  from 
one  of  Sinclair's  imdergroimd  pipelines 
which  passes  imder  Casper  Creek — a 
navigable  water  within  a  few  miles  of 
the  spill  site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to.  United  States  v.  Sinclair 
Oil  Corporation,  Civil  Action  No.  98  CV 
166B,  and  D.J.  Ref.  #90-5-1-1^424. 

The  Decree  may  be  examined  at  the 
United  States  Department  of  Justice, 
Enviromnent  and  Natural  Resources 
Division,  Denver  Field  Offica,  999  -18th 
Street,  North  Tower  Suite  945,  Denver, 
Colorado,80202  and  the  U.S.  EPA 
Region  VIII,  999  18th  Street,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  2005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $10  for  the  Decree  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
loel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resource  Division. 
|FR  Doc.  99-11267  Filed  5-4-99;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

[Civil  No.  1 :98CV02836] 

Public  Comments  and  Response  on 
Proposed  Final  Judgment,  United 
States  V.  Pearson  pic,  Pearson  Inc.  and 
Viacom  International  Inc. 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)-(h), 
the  United  States  of  America  hereby 
publishes  below  the  comments  received 
on  the  proposed  Final  Judgment  in 
United  States  v.  Pearson,  pic,  Pearson 
Inc.  and  Viacom  International  Inc.,  Civil 
Action  No.  1:98CV02836,  filed  in  the 
United  States  District  Court  for  the 
District  of  Columbia,  together  with  the 
United  States'  response  to  the 
comments. 

Copies  of  the  comments  and  response 
are  available  for  inspection  in  Room  215 
of  the  U.S.  Department  of  Justice, 
Antitrust  Division,  325  7th  Street,  NW, 
Washington,  DC  20530,  telephone:  (202) 
514-2481,  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  District  of  Columbia,  United  States 
Courthouse,  Third  Street  and 
Constitution  Avenue,  NW,  Washington,  . 
DC  20001.  Copies  of  any  of  these 
materials  may  be  obtained  upon  request 
and  payment  of  a  copying  fee. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 

Civil  Action  No.  1:98CV02836 
Judge:  James  Robertson 
Filed:  April  22.  1999 

PLAINfTIFF'S  RESPONSE  TO  PUBLIC 
COMMENTS 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h)  (1997)  ("Tunney 
Act")  the  United  States  hereby  responds 
to  the  four  public  comments  received 
regarding  the  proposed  Final  judgment 
in  this  case. 

I.  Background 

On  November  23,  1998,  the  United 
States  filed  the  Complaint  in  this  matter 
alleging  that  the  acquisition  by  Pearson 
pic  and  its  wholly  owTied  subsidiary, 
Pearson  Inc.  (collectively  "Pearson")  of 
certain  publishing  businesses  of  Viacom 
International  Inc.  ("Viacom")  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  18.  The  Complaint  alleges  that 
Pearson  and  Viacom,  two  of  the  nation's 
largest  publishers  of  textbooks  and  other 
educational  materials,  compete  head-to- 
head  in  the  development,  marketing  and 
seile  of  comprehensive  elementary 
school  science  programs  and  in  the 
development,  marketing  and  sale  of 
textbooks  used  in  thirty-two  college 
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courses .  The  Complaint  also  alleges  that 
the  defendants  are  two  of  only  a  few 
firms  tnat  compete  in  these  markets  and 
that  thpy  account  for  a  significant  share 
of  all  sales.  Pearson's  acquisition  of 
Viacom's  publishing  businesses  was 
therefore  likely  to  reduce  competition 
and  to  result  in  higher  prices  for  these 
comprehensive  science  programs  and 
for  college  textbooks  and  other 
educational  materials  in  these  courses. 

Simultaneous  with  the  filing  of  the 
Compbint,  the  United  States  filed  a 
Final  Judgment  and  Stipulation  signed 
by  all  the  parties  allowing  for  entry  of 
the  Final  Judgment  following 
compliance  with  the  Tunney  Act.  A 
Competitive  Impact  Statement  ("CIS") 
was  alio  filed  with  the  Court  and 

lied  in  the  Federal  Register,  along 
|e  proposed  Final  Judgment,  on 
Br  21,  1998  (see  63  FR  70.422). 
proposed  Final  Judgment  permits 
Pearsofc  to  acquire  the  publishing 
businesses  from  Viacom,  which  it  did 
on  November  27,  1998,  but  requires 
Fearsop  to  divest  itself  of  one  of  its  two 
elementary  school  science  textbook 
progra  ns  and  fifty-five  college  textbooks 
servin] ;  thirty-two  college  coiu-se 
markets.  On  December  23,  1998, 
Pearson  sold  Viacom's  elementary 
scienci ;  program  to  Houghton  Mifflin 
Comp<  ny. 

The  sixty-day  period  for  public 
commi  (nts  expired  on  February  19, 
1999. '  'he  United  States  has  received 
four  cc  mments,  copies  of  which  are 
attach(»d,  from  the  following 
individuals;  (1)  Professor  Gary  Musser; 
(2)  Professor  Frederic  Martini;  (3)  Mr. 
Clayto  a  Jones;  and  (4)  Professors  Vogeli, 
Ginsbiirg  and  Greene.  The  United  States 
has  cai'efuliy  considered  the  views 
expressed  in  these  comments,  but 
nothin  g  in  these  comments  has  altered 
the  United  States'  conclusion  that  the 
propoj  ed  Final  Judgment  is  in  the 
public  interest.  Once  those  comments 
and  th  s  Response  are  published  in  the 
Federal  Register,  the  United  States  will 
have  fully  complied  with  the  Tunney 
Act  anid  will  then  file  a  motion  for  entry 
of  the  proposed  Final  Judgment. 

n.  Renonse  to  Public  Comments 

Twc  of  the  conunents  received  by  the 
Unite(  States  were  from  college 
textbo  )k  authors  who  raised  concerns 
about  he  divestitures  required  by  the 
decre* .  Dr.  Gary  L.  Musser,  the  co- 
authoi  of  a  Prentice  Hall  textbook  to  be 
divest  sd,  wrote  that  he  is  concerned  that 
the  divestiture  will  have  a  disruptive 
and  harmful  effect  on  the  sales  of  that 
book  i  s  well  as  on  another  of  his 
textbo  aks  that  is  not  to  be  divested.  Both 
books  are  in  the  process  of  revision  and 
Dr.  Ml  isser  believes  that  they  benefit 


from  being  marketed  together.  He 
believes  that  current  plans  for  revisions, 
plans  to  supplement  his  to-be-divested 
book  with  a  CD/Web  package,  and  the 
schedules  for  republication  will  be 
jeopardized  if  his  book  is  sold  to 
another  publisher  at  this  time.  He  urges 
the  United  States  and  the  Court  to 
consider  revising  the  decree  so  as  not  to 
require  divestiture  of  his  book. 

Dr.  Frederic  Martini,  the  author  of  five 
textbooks  published  by  Prentice  Hall, 
none  of  which  is  required  to  be  divested 
under  the  Proposed  Judgment,  also 
raised  concerns  about  the  proposed 
divestitures.  Dr.  Martini  believes  that 
the  acquisition  is  likely  to  have 
anticompetitive  effects  in  numerous 
publishing  markets,  and  believes  that 
the  divestitures  will  not  go  far  enough 
to  preserve  competition  and  innovation 
and  will  negatively  impact  authors  and 
the  marketing,  sale,  and  development  of 
their  textbooks.  Specifically,  Dr.  Martini 
contends  that  competition  among 
publishers — and,  in  particiUar  between 
Pearson  and  Viacom — has  resulted  in 
product  innovation  and  the 
development  of  "hi-tech"  electronic 
educational  materials  that  supplement 
college  textbooks.  He  is  concerned  that 
the  acquisition  will  lessen  this  product 
innovation  and  development  because 
the  competition  between  the  Pearson 
and  Viacom  titles  will  be  lost;  he  is  also 
concerned  that  the  acquisition  will  raise 
barriers  to  entry  by  small  publishers  and 
reduce  opportunities  for  new  textbook 
authors  and  new  texts. ' 

Dr.  Martini  recommends  revising  the 
decree  so  that  Pearson  may  retain  all  of 
the  Viacom  titles  but  must  hold  them 
separate  from  the  rest  of  their 
operations.,  He  would  specifically 
prohibit  the  "merging  of  lists  and  the 
coalescing  of  related  divisions,  such  as 
acquisitions,  editorial,  marketing,  sales, 
and  technology  support  for  the  imprint 
titles."  He  hopes  that  that  would  allow 
the  two  companies  to  "maintain  their 
distinctive  character"  and  continue  to 
develop  competitive  technologies.  He 
concedes,  however,  that  this  might  limit 
Pearson's  ability  to  maximize  economies 
of  scale. 

The  United  States  believes  that  the 
divestiture  of  all  the  designated  titles  is 
essential  to  preserve  competition  in  the 
markets  alleged  in  the  Complaint.  The 


>  Dr.  Martini  states  that,  for  anatomy  and 
physiology — one  of  the  college  textbook  courses  for 
which  divestiture  of  texts  is  required — Pearson  will 
account  for  fifty  to  sixty  percent  of  all  textbook 
sales  after  acquisition.  Based  on  our  investigation, 
which  included  review  of  sales  data  collected  by  an 
industry  reporting  service,  we  believe  that,  after  the 
proposed  divestiture  Pearson  makes,  its  share  of 
this  market  will  be  no  more  than  it  was  prior  to  its 
acquisition  of  Viacom's  titles — somewhat  less  than 
fifty  percent. 


goal  of  the  Final  Judgment  is  to  replace 
the  competition  eliminated  as  a  result  of 
the  acquisition  with  one  or  more  new 
viable  competitors  that  will  be  capable 
of  being  in  the  market  over  the  long 
term.  To  accomplish  that,  the  proposed 
Final  Judgment  contains  numerous 
requirements  to  ensiue  that  the  acquirer 
or  acquirers  of  these  programs  and 
textbook  titles  continue  as  viable  and 
effective  competitors.  These  include 
provisions  requiring  that  the  acquirer 
have  the  opportimity  to  employ  certain 
personnel,  and  provisions  requiring 
divestitiire  of  all  tangible  and  intangible 
assets  that  make  up  each  of  the 
products.  The  United  States  must  also 
be  satisfied  that  the  acquiring  parties 
have  the  ability  and  intention  to  publish 
and  market  the  divested  products  as 
viable,  ongoing  businesses. 

Although  the  United  States  recognizes 
that  divestiture  of  these  college 
textbooks  may  have  some  short-term 
effect  on  their  development  and 
marketing,  the  proposed  decree  includes 
provisions  designed  to  minimize  any 
disruption.  First,  the  proposed 
Judgment  requires  prompt  divestitures 
(within  the  later  of  five  months  after 
filing  of  the  Judgment  with  the  Court  or 
ten  days  sifter  the  expiration  of  the  60- 
day  comment  period)  to  minimize  the 
period  of  uncertainty  and  discontinuity 
of  ownership  of  the  divested  titles.  In 
addition.imtil  divestitiire  is  completed, 
the  proposed  Judgment  requires  the 
defendants  to  take  steps  to  preserve  the 
viability  and  competitiveness  of  those 
title;  these  include  requirements  to 
maintain  funding,  development, 
promotional  advertising,  marketing, 
editorial  and  merchandising  support, 
and  to  maintain  and  increase  sales. 
Moreover,  the  United  States  believes 
that,  absent  divestitiue  of  the  titles  to  a 
new  publisher,  the  authors  of  these 
textbooks  would  face  a  far  greater  risk 
in  the  longer  term  that  their  texts  and 
ancillary  materials  will  not  be 
developed,  promoted  and  revised  as 
effectively  as  they  otherwise  would 
have  been  because  their  new  owner  now 
also  markets  a  good  number  of  their 
most  important  competitors. 

Dr.  Martini's  proposal  that  Pearson  be 
allowed  to  retain  all  of  the  Viacom  titles 
but  more  or  less  permanently  be 
required  to  operate  various  divisions 
separately  and  be  prevented  from 
merging  titles  and  imprints  will  not  best 
preserve  competition  in  the  affected 
college  textbook  markets.  Divisions 
owned,  managed  by  and  answerable  to 
a  single  owner  will  not  maximize 
competition  with  each  other.  A  hold- 
separate  agreement  will  not  alter 
Pearson's  financial  incentive  and  ability 
to  allocate  funding  and  other  resources 
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among  the  various  textbooks  (or 
textbook  divisions)  that  it  will  own  in 
a  way  to  maximize  company  profits.  It 
also  likely  would  not  alter  Pearson's 
incentive  and  ability  to  raise  prices  on 
titles,  or  reduce  provision  of 
supplemental  products  and  services,  in 
those  markets  where  it  accoimted  for  a 
large  share  of  sales.  Such  a  permanent 
hold-separate  order  would  also  be 
difficult  to  administer  and  likely 
impossible  to  enforce.  The  Court  woiUd 
be  hard-pressed  to  determine  whether 
Pearson  was  promoting  certain  titles  as 
fully  and  effectively  as  it  would  absent 
ownership  of  the  other  competing  titles. 
Finally,  as  Dr.  Martini  concedes,  such 
an  arrangement  might  limit  Pearson's 
opportunities  to  maximize  economies  of 
scale  and  thus  raise  its  costs,  which 
could  result  in  higher  prices  to 
consumers.  For  these  reasons,  courts 
have  long  and  consistently  recognized 
that  maintenance  of  completely 
independent,  separately  owned 
competing  entities  is  the  effective 
remedy  for  mergers  or  acquisitions  that 
violate  the  antitrust  laws. 

In  another  comment  received  by  the 
United  States,  Clayton  E.  Jones.  Chief 
Executive  Officer  of  Jones  and  Bartlett, 
an  educational  publisher,  raised 
concerns  that  the  decree  will  not 
achieve  its  intended  results  because 
another  large  competitor  is  likely  to 
purchase  the  divested  products.  He 
states  that  it  is  necessary  to  "take  [the] 
decree  one  step  further  and  allow  some 
of  the  smEiller  players  in  the  industry  an 
opportunity  to  purchase  these  products" 
so  that  the  decree  will  achieve  its 
objective  of  enhancing  competition  in 
the  industry. 

The  proposed  Final  Judgment  is 
designed  to  ensure  that  the  purchaser  or 
piu-chasers  of  the  divested  products  will 
be  viable  and  effective  competitors  and 
does  not  exclude — or  give  preference 
to — any  kind  of  publisher  from 
consideration  as  a  purchaser.  A  small 
publisher  is  certainly  eligible  to 
purchase  the  divested  products  so  long 
as  the  United  States  is  satisfied  that  it 
has  the  ability  and  intention  to  publish 
and  market  the  divested  products  as 
viable,  ongoing  businesses.  Moreover, 
the  United  States  will  not  approve  a 
proposed  divestiture  to  a  publisher  that 
is  already  a  substantial  competitor  of  the 
program  or  title  that  it  seeks  to  acquire. 
Thus,  Mr.  Jones  need  not  be  concerned 
that  there  will  be  a  divestitiure  to  a  large 
competitor  that  will  not  preserve 
competition  in  the  affected  markets. 

Fincdly,  the  United  States  received  a 
comment  from  three  college  professors, 
Drs.  Bruce  R.  Vogeli,  Herbert  Ginsburg 
of  Columbia  University  and  Carole 
Greenes  of  Boston  University,  who 


stated  that,  although  they  concurred 
with  the  proposed  divestitures  relating 
to  elementary  school  science  programs, 
the  United  States  should  have  also 
concluded  that  the  acquisition  lessened 
competition  in  elementary  school 
mathematics  programs  and  sought  a 
divestiture  of  one  of  these  programs  as 
well.  They  place  particular  emphasis  on 
the  value  that  they  believe  competition 
has  had  in  the  development  of 
innovative  mathematics  textbooks  and 
point  to  increased  concentration  among 
publishers  in  this  area.  They  urge  the 
Court  to  "require  the  plaintiff  to  revisit 
the  proposed  final  settlement  to  show 
cause  why  relief  similar  to  that  provided 
for  elementary  school  science  not  be 
required  for  elementary  school 
mathematics  as  well." 

The  United  States  conducted  a 
thorough  investigation  of  the  likely 
impact  of  Pearson's  proposed 
acquisition  of  the  Viacom  publishing 
businesses  on  numerous  possible 
markets,  including  the  market  for  the 
development,  marketing  and  sale  of 
elementary  school  mathematics 
textbooks.  The  investigation  included 
the  review  of  thousands  of  dociunents, 
and  information  from  nimierous 
industry  sources,  including  teachers, 
school  administrators,  authors, 
professors  and  publishers.  Based  on  that 
investigation,  the  United  States 
concluded  that  the  acquisition  would 
lessen  competition  in  violation  of 
Section  7  of  the  Clayton  Act  with 
respect  to  elementary  school  science 
programs,  and  the  thirty-two  college 
textbook  markets  alleged  in  the 
Complaint. 

In  essence,  the  authors  of  this 
comment  ask  the  Court  to  require  the 
United  States  to  amend  its  Complaint  to 
allege  an  additional  violation  of  Section 
7  of  the  Clayton  Act  and  to  seek 
additional  relief,  or,  at  least,  to  inquire 
into  the  government's  investigation  and 
require  it  to  explain  and  justify  its 
analysis  and  conclusions.  Such  judicial 
review  of  the  government's 
determination  of  which  conduct  to 
challenge  or  which  violations  to  allege 
in  the  Complaint  is  not  contemplated  by 
the  Tuimey  Act.  The  government's 
decision  not  to  challenge  particular 
conduct  based  on  the  facts  and  law 
before  it  at  a  particular  time,  like  any 
other  decision  not  to  prosecute, 
"involves  a  complicated  balancing  of  a 
number  of  factors  which  are  peculiarly 
within  [the  government's)  expertise." 
Heckler  \.  Chaney,  470  U.S.  821,  831 
(1985).  As  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
recently  held,  it  is  not  the  role  of  the 
Coiut  in  a  Tuimey  Act  proceeding  to  go 
beyond  the  Complaint  "to  evaluate 


claims  that  the  government  did  not 
make  and  to  inquire  as  to  why  they  were 
not  made."  United  States  v.  Microsoft 
Corp.,  56  F.3d  1448, 1459  (D.C.  Cir. 
1995).  Last  year,  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
stated  that  courts,  in  making  their 
public  interest  determination: 

must  examine  the  decree  in  light  of  the 
violations  charged  in  the  complaint  and 
should  withhold  approval  only  if  any  of  the 
terms  appear  ambiguous,  if  the  enforcement 
mechanism  is  inadequate,  if  third  parties  will 
be  positively  injured,  or  if  the  decree 
otherwise  makes  "a  mockery  of  judicial 
power." 

Massachusetts  Sch.  of  Law  at  Andover, 
Inc.  V.  United  States,  118  F.3d  776,  783 
(D.C.  Cir.  1997),  quoting  United  States 
V.  Microsoft  Corp..  56  F.3d  1448, 1462 
(D.C.  Cir.  1995). 

IH.  Conclusion 

After  careful  consideration  of  these 
public  comments,  the  United  States  has 
concluded  that  entry  of  the  proposed 
Final  Judgment  will  provide  an  effective 
and  appropriate  remedy  for  the  antitrust 
violations  alleged  in  the  Complaint,  and 
is  therefore  in  the  public  interest.  When 
those  comments  and  this  response  are 
published  in  the  Federal  Register,  the 
United  States  will  move  the  Court  to 
enter  the  proposed  Final  Judgment. 

Dated:  April  22,  1999. 

Respectfully  submitted, 
John  W.  Poole  (DC  Bar  #56944) 
Joyce  L.  Bartoo  (DC  Bar  #359264) 
David  C.  KuUy  (DC  Bar  #448763) 
Ahmed  E.  Taha, 

Attorneys  for  the  United  States,  Antitrust 
Division,  U.S.  Department  of  Justice,  325 
Seventh  Street,  NfW.,  Suite  300,  Washington, 
DC  20530,  (202)  616-5943. 

Attachment  1 

To:  Ms.  M.  J.  Moltenbrey, 

Chief  Civil  Taskforce,  Anti-Trust  Division, 
United  States  Department  of  Justice 

Re:  Forced  sale  of  my  book  from  Prentice- 
Hall 

I  am  a  co-author  of  two  books  currently 
published  by  Prentice-Hall — Mathematics  for 
Elementary  Teachers  and  Mathematics  in 
Life,  Society,  and  the  World.  A  couple  of 
months  ago.  I  was  notified  by  Prentice-Hall 
that  the  first  book  had  to  be  sold  to  allow  the 
purchase  of  Simon-Schuster  by  Pearson.  I 
asked  if  I  had  any  rights  and  was  told  that 
this  was  a  ruling  of  5ie  Department  of 
Justice — that  was  it!  I  just  found  out  that  I  do, 
in  fact,  have  a  chance  to  comment — perhaps 
to  object  and  obtain  a  reversal  in  the  ruling. 

I  understanding  that  there  are  anti-trust 
considerations  in  this  case.  However,  there 
are  also  human  and  artistic  considerations 
that  you  can  consider.  Let  me  share  tLdse 
with  you. 

1.  We  are  currently  in  the  revision  process 
for  both  of  my  books.  Prentice-Hall  is 
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commitl  sd  to  publishing  BOTH  books  and 
the  book  s  are  scheduled  for  July/ August 
publicat  on  dates  so  our  adopters  can  have 
the  most  up-to-date  books  for  their  students 
this  fall.  Forcing  the  sale  of  either  of  these 
books  w  11  jeopardize  this  schedule.  Forcing 
the  sale  )f  these  books  as  a  package  may 
work  to  )ur  disadvantage  since  there  is  no 
guarante  e  that  both  books  will  be  published 
by  anoth  er  publisher. 

2.  Altliough  my  books  have  separate 
markets,  there  is  overlap  in  the  material  and 
instructc  rs  who  use  one  of  my  books  are 
likely  to  want  to  use  the  other.  When 
marketii  g,  Prentice-Hall  is  motivated  to 
make  thi  s  connection.  If  my  books  are  split, 
I  and  mj  co-authors  will  suffer  because  this 
connect!  on  will  be  less  obvious. 

3.  Prei  tice-Hall  is  planning  to  add  a  CD/ 
Web  pac  lage  to  my  Mathematics  for 
Element!  iry  Teachers  book  This  will  be  a 
creative  addition  to  the  marketplace. 
Howevei ',  there  is  no  guarantee  another 
publisher  will  pick  up  these  extras.  In  this 
case,  ina  tructors  and  their  students  are  the 
ones  wh3  will  be  disadvantaged. 

4.  Prei  itice-Hall  and  Addison-Wesley  both 
have  oth  er  competing  books  for  elementary 
teachers  that  they  can  sell  without  causing  a 
disrupti(  in  as  described  in  items  1  through  3 
above. 

By  alli  iwing  my  two  books  to  stay  with 
Prentice  Hall,  authors,  instructors,  and 
student's  benefit.  I  hope  that  you,  the 
Departmjent  of  Justice,  and  the  court  can 
review  tne  uniqueness  of  this  situation  and 
will  WOK  to  provide  some  justice  for 
individuals  in  this  case. 

Sincerely, 
Gary  L. 

Attachiient  2 


February  6, 1999 

To:M 

Chief. 


C  vil 


Moltenbrey, 

Task  Force,  325  Seventh  Street, 
Suite  300.  Washington.  D.C.  20530. 
Poole 
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textbook  author  whose  texts  are 
by  Prentice  Hall.  My  first  book 
was  signed  in  1981,  and  I  have  been 
ther  part  time  or  full-time  since 
a  member  of  the  Authors  Guild, 

Writers  Union,  and  the  Text  and 
Authors  Association.  As  college 
'.  am  also  a  member  of  the  National 
Associapon  of  Biology  Teachers,  the  Society 
;e  Science  Teachers,  the  American 
oligical  Society,  and  the  Humam 
and  Physiology  Society.  I  am 
well  acquainted  with  both  the 
3f  textbook  authoring  and  publishing 
dynamics  of  our  educational  system 
fi  iculty  member's  perspective.  I  am 
o  express  my  concerns  about  the 
Ju  igement  issued  by  the  Department  of 
[  ermitting  the  merger  of  Pearson  Inc. 
educational  publishing  units  of 
During  the  evaluation  period  I 
nformation  to  Mr.  Poole  and  his 
at  the  DoJ.  and  I  feel  that  the 
does  not  adequately  address 
)f  the  problematic  aspects  of  this 


The  Final  Judgement  as  stipulated  will  not 
in  fact  preserve  competition  and  innovation 
in  the  market.  Innovation  in  the  textbook 
today  is  occurring  most  rapidly  in  the  hi-tech 
electronic  areas.  Examples  include 
companion  web-sites,  course  management 
software,  distance  learning  systems, 
computer-based  testing  programs,  interactive 
tutorials  and  simulations,  and  presentational 
systems  and  software.  With  very  few 
exceptions,  all  of  these  products  are  given 
away  free  when  the  corresponding  textbook 
is  adopted.  The  development,  upgrading,  and 
maintenance  of  these  products,  which  is  very 
expensive,  thus  represents  a  continual  drain 
on  corporate  profits.  These  expenditures  can 
only  be  justified  on  the  grounds  that  they 
will  increase  the  market  share  of  the 
associated  textbook.  In  a  market  with  many 
competitors,  the  associated  costs  are  high 
enough  that  each  publisher  tends  to  have 
specialties.  Thus  with  6  competing 
publishers,  each  with  viable  texts,  each 
would  have  a  full  range  of  supplements,  but 
each  would  spend  extra  money  on 
developing  one  particularly  innovative 
product  or  approach  different  from  (or  better 
them)  what  was  offered  by  the  competition. 
These  innovations  would  of  course  be  focal 
points  for  sales  and  marketing  presentations. 
Meanwhile,  each  company  would  be 
continually  looking  for  cost-effectives  ways 
to  match  or  better  the  strengths  of  the 
competition. 

When  competitors  A  and  B  merge,  the  new 
company  pools  resources  within  their 
disciplines.  Let  me  give  you  a  specific 
example  from  the  discipline  where  I  publish 
(anatomy  and  physiology).  Prentice  Hall  had 
what  was  generally  recognized  as  the  best 
web-site  technology  emd  the  most  innovative 
lecture  presentation  software  available  with 
their  texts.  Addison- Wesley/Longman  had 
great  physiology  simulations  available  with 
their  A&P  texts.  PH  was  actively  working  on 
physiology  simulations  that  would  be 
competitive  (and  out-do)  the  AWL  offerings, 
while  AWL  was  trying  to  improve  their  web- 
sites and  their  presentational  software.  But 
now  under  Pearson  the  web-site, 
presentational  software,  and  simulation 
programs  will  be  shared.  This  has  three 
noteworthy  effects  on  competitiveness: 

1.  Prentice  Hall  can  abandon  its  efforts  to 
develop  unique  simulations,  and  AWL  can 
stop  worrying  about  building  a  better  web- 
site or  developing  new  presentational 
software. 

2.  The  combined  companies  are  able  to 
offer  a  great  web-site,  good  presentational 
software,  and  great  simulations  with  any  of 
their  texts.  It  therefore  becomes  even  more 
difficult  for  other  publishers  to  compete  in 
this  market.  The  stakes  have  now  been 
raised — a  publisher  must  face  the  combined 
threat  of  both  the  web-site,  presentational 
software,  and  simulations,  whereas  befors  it 
need  only  compete  with  individual  offerings. 
The  costs  are  so  high  that  small  publishers 
are  priced  out  of  the  market,  and  over  time 
many  large  publishers  have  been  forced  to 
cut  lists  to  devote  money  and  personnel  to 
supporting  an  ever-smaller  number  of  texts. 
The  Department  of  Justice  could  of  course 
say  that  this  sort  of  thing  is  a  benefit  to 
consumers,  since  an  instructor  can  order  a 


good  text  and  get  a  great  web-site,  good 
presentational  software,  and  terrific 
simulations.  But  that  is  precisely  the 
argument  that  Microsoft  is  using  to  oppose 
the  DoJ's  antitn'st  suit.  If  the  DoJ  feels  that 
it  is  wrong  to  give  that  kind  of  market  power 
to  a  software  company,  why  permit  it  in  the 
textbook  market? 

3.  The  authors  of  the  individual  texts 
published  by  either  company  lose  their 
distinctiveness  and  their  marketing 
momentum.  This  drasticaJly  reduces 
competition  between  PH  and  AWL  titles.  It 
doesn't  matter  to  Pearson  whether  a 
particular  sale  is  credited  to  PH  or  AWL,  as 
long  as  the  sale  stays  "in  the  family."  But  it 
matters  a  great  deal  to  the  individual  authors 
involved.  I  find  it  infuriating  that  projects 
that  I  have  worked  on  for  years — including 
the  related  software  and  web-sites — should 
be  turned  over  to  my  competition.  My  texts 
were  often  the  "test  cases"  for  developing 
these  products.  Once  the  bugs  were  ironed 
out,  the  product  was  used  as  a  template  that 
could  benefit  other  PH  texts.  All  of  the  time 
and  effort  that  I  expended  in  evaluating  and 
enhancing  these  products  is  essentially  lost 
when  they  are  handed  to  AWL.  Furthermore, 
I  worked  with  the  programmers  for  over  a 
year  developing  a  CD-ROM  interactive 
version  of  my  text.  Now  that  shell  will  also 
be  handed  over  to  my  competition.  In 
essence,  my  ability  to  continue  to  be 
innovative  and  to  increase  the  market  share 
of  my  texts  has  been  severely  compromised. 
Further,  my  interest  in  "pushing  the 
envelope"  of  technology  is  greatly 
diminished  since  whatever  I  do  will  be 
immediately  gifted  to  a  major  competitor. 

Even  after  the  divestiture  (see  comments 
below)  PH  and  AWL  will  control  50-60%  of 
the  A&P  market;  my  text  accounts  for  about 
25%.  Prior  to  the  merger  I  was  competing 
aggressively  for  75%  of  the  market,  and 
gaining  market  share  rapidly  against  AWL. 
Now  Pecirson  will  compete  for  40-50%  of  the 
market,  with  minimal  (or  managed) 
competition  between  my  text  and  AWL  titles. 
This  is  certainly  not  a  demonstration  of 
"increased  competitiveness." 

Concerning  the  divestiture  of  titles.  I  do 
not  believe  that  eliminating  the  books 
specified  will  materially  affect  the  scoper  or 
competitive  force  of  the  combined 
companies.  The  DoJ  has  identified  55  titles 
with  aimual  gross  revenues  of  roughly  $35 
million  from  a  combined  list  of 
approximately  3500  titles  and  annual  gross 
revenues  of  $2.4  billion.  The  titles  per  se  are 
much  less  important  than  the  leverage  that 
the  combined  corporation  can  bring  to  bear, 
and  this  applies  even  to  markets  that  they  do 
not  dominate  at  present.  However,  the 
divestiture  will  have  a  serious  negative 
impact  on  the  authors  involved.  The  books 
will  be  in  turmoil  for  the  next  edition  cycle 
at  least — handing  a  textbook  to  another 
publisher  is  not  like  giving  another  retailer  a 
toaster.  The  books  eire  transferred  without 
many  of  the  factors  that  made  them 
successful.  Obvious  examples  of  important 
factors  are  the  editorial  teams,  marketing 
specialists,  and  sales  representatives  familiar 
with  the  product,  but  less  obvious  and 
equally  important  factors  include  the 
programming  teams  that  developed  the 


supplements  packages,  web-sites.  CD-ROMs, 
and  so  forth.  Without  exception  the  titles 
transferred  to  another  publisher  will  lose 
market  share;  this  is  not  due  to  any  fault  of 
Pearson's,  it  is  just  a  fact  of  life.  A  publisher 
entering  these  new  markets  will  have  no 
track  record  with  the  faculty,  and 
relationship  sales  are  important  in  this 
industry.  Further,  their  sales  reps  will  be 
uncertain  as  to  key  features  and  competitive 
issues.  Of  course,  by  default  most  of  the 
market  share  lost  by  these  titles  will  be 
captured  by  Pearson,  and  this  circumvents 
the  stated  goal  of  the  divestiture. 

As  faculty  members,  textbook  authors  are 
the  only  people  with  direct  experience  in  all 
areas  affected  by  this  merger — textbook 
writing  production,  marketing,  and  sales,  as 
well  as  market  dynamics,  faculty  concerns, 
and  the  educational  system  in  general.  It  is 
therefore  disconcerting  that  the  issues  raised 
by  the  Authors  Guild,  the  Text  and  Academic 
Authors  Association,  and  the  National 
Writers  Union — all  of  whom  strongly 
opposed  this  merger — have  been  largely 
ignored.  The  combination  of  these  companies 
will  further  reduce  the  opportunities  for  new 
authors,  new  texts,  and  new  publishers. 
Small  publishers  are  already  unable  to 
compete  in  markets  where  the  cost  of  entry 
is  so  very  high.  Ten  years  ago  an  aspiring 
author  in  the  biological  sciences  could 
approach  8  major  publishers  with  a 
manuscript  idea.  Now  that  author  could 
approach  2  or  3  (depending  on  the  topic), 
and  the  odds  are  that  each  already  has  one 
or  more  titles  in  that  market.  Along  with  the 
decrease  in  opportunity  comes  a  reduction  in 
leverage  and  bargaining  power.  It  has  become 
increasingly  difficult  to  negotiate  favorable 
contract  terms — after  all,  where  else  are  you 
going  to  go? 

For  all  of  the  above  reasons  I  would  like 
to  see  the  Department  of  Justice  review  and 
revise  its  Judgement  regarding  this  merger.  It 
is  probably  logistically  impossible  to  reverse 
the  decision,  as  the  companies  are  well  into 
their  integration  phase.  However,  I  would 
suggest  that  you  consider  adding  provisions 
that  would  permit  the  amalgamation  of 
"backroom"  operations,  such  as  inventory, 
accounting,  purchasing,  etc.,  but  require  the 
continued  maintenance  of  separate  imprints 
and  competition  in  the  market.  This  would 
involve  specifically  prohibiting  the  merging 
of  lists  and  the  coalescing  of  related 
divisions,  such  as  acquisitions,  editorial, 
marketing,  sales,  and  technology  support  for 
the  imprint  titles. 

This  would  not  be  particularly  popular 
with  Pearson,  as  it  would  limit  their  ability 
to  maximize  economies  of  scale,  but  it  would 
be  in  keeping  with  Pearson's  assurances  to 
the  FTC  prior  to  merger  approval,  which 
indicated  that  the  companies  would  remain 
separate  and  competing.  It  is  worth  noting 
that  the  consolidation  process  is  already  well 
underway.  Technology  transfers  have  begun 
as  noted  above,  and  reorganization  of  the 
sales  staff  and  extensive  merging  of  book  lists 
have  been  scheduled  for  the  first  half  of  1999. 

If  the  DoJ's  goals  are  the  maintenance  of 
competition  and  innovation,  PH  and  AWL 
texts  must  compete  with  one  another  as  well 
as  with  texts  published  by  other  companies. 
The  two  companies  must  therefore  maintain 
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their  distinctive  character,  and  they  should 
continue  to  develop  competitive  technologies 
for  web-sites,  presentations,  and  simulations. 
If  that  were  stipulated,  I  am  not  at  all 
convinced  that  a  divestiture  list  is  needed, 
and  the  authors  involved  could  be  spared  a 
lot  of  personal  and  financial  distress. 

If  you  have  any  questions,  please  feel  fi«e 
to  contact  me.  With  best  wishes.  I  remain. 

Sincerely, 
Frederic  Martini, 
martini@maui.net 

Attachment  3 

December  28,  1998. 
Ms.  M.J.  Moltenbrey, 

Chief,  Civil  Task  Force,  U.S.  Department  of 
Justice,  325  Seventh  Street,  suite  300, 
Washington,  DC  20530. 
Via  Fax  #202-514-7300 
Re:  Pearson's  purchase  of  Viacom  Publishing 
Businesses 

Dear  Ms.  Moltenbrey:  I  am  writing  to  voice 
strong  opposition  to  the  proposed  settlement 
decree  dated  11/23/98. 

As  one  of  the  few  remaining  small  players 
in  the  educational  publishing  world,  we 
applaud  the  intent  of  the  decree,  but  we  have 
serious  concerns  that  the  decree  will  not 
achieve  the  intended  results.  It  is  likely  that 
the  divested  products  will  ultimately  land  in 
the  hands  of  one  of  the  other  giants  in  our 
industry  and  thus  the  impact  of  your  decree 
will  be  negligible. 

Your  press  release  quotes  Joel  I.  Klein, 
Assistant  Attorney  General  of  the  Department 
of  Justice  Antitrust  Division,  "Education  is 
an  important  national  priority,  and 
competition  is  essential  to  ensure  that  our 
students  have  the  best  available  educational 
materials."  If  you  truly  believe  this 
statement,  then  you  must  take  your  decree 
one  step  further  and  allow  some  of  the 
smaller  players  in  the  industry  an 
opportunity  to  purchase  these  products. 
Simply  allowing  Pearson  to  sell  these 
textbooks  for  an  estimated  $40  million  to  one 
of  their  next  largest  competitors  is  a  serious 
waste  of  everyone's  time  and  will  not  fulfill 
your  stated  objective  of  enhancing 
competition  in  the  industry. 

I  would  welcome  an  opportunity  to  discuss 
this  matter  with  you  in  greater  detail.  Thank 
you  for  your  consideration. 

Sincerely, 
Clayton  E.  Jones, 
Chief  Executive  Officer. 

Attachment  4 

Januar>'  19,  1999. 
Mary  Jean  Moltenbrey, 
Chief,  Civil  Task  Force,  Antitrust  Division. 
United  States  Department  of  Justice,  325 
Seventh  Street,  N.W.,  Suite  300. 
Washington,  DC  20530. 
Dear  Ms.  Moltenbrey,  Pursuant  to  the 
matter  now  before  the  United  States  District 
Court  for  the  District  of  Columbia  No.  1:  98- 
CV-02836  (Antitrust),  we  are  writing  to 
comment  upon  the  proposed  "Final 
Judgment"  as  indicated  in  Section  V, 
PROCEDURES  AVAILABLE  FOR 
MODIFICATION  OF  THE  PROPOSED  FINAL 
JUDGMENT  of  the  COMPETITIVE  IMPACT 


STATEMENT  filed  in  the  District  Court  by 
the  plaintiff's  attorney,  John  W.  Poole  (Senior 
Trial  Attorney,  U.S.  Department  of  Justice). 
While  we  concur  with  the  consent  decree's 
resolution  of  the  deleterious  effects  upon  the 
elementary  school  science  textbook  market  of 
the  proposed  acquisition  of  certain  Viacom 
International,  Inc.  publishing  businesses  by 
Pearson,  Inc.,  the  decree  does  not  address 
similar  and  potentially  more  damaging 
effects  upon  elementary  school  mathematics 
in  the  United  States. 

As  the  court  document  states  "absent  a 
showing  of  corrupt  failure  of  government  to 
discharge  its  duty"  the  court  can  at  most 
determine"  "whether  the  settlement  is  within 
the  reaches  of  the  public  interest ".  It  is  our 
contention  that,  insofar  as  the  mathematical 
education  of  American  children  is  in  the 
public  interest,  the  absence  of  a  competitive 
impact  statement  regarding  the  elementary 
school  mathematics  textbook  market  renders 
the  proposed  settlement  not  "within  the 
reaches  of  public  interest".  The  importance 
of  this  oversight  is  especially  critical  due  to 
the  fact  that  the  national  mathematics  market 
is  three  times  as  large  as  that  of  science. 

A  competitive  impact  statement  for  the 
elementary  school  mathematics  textbook 
market  would  be  remarkably  s^Tmnetric  to 
that  provided  to  the  Court  for  elementary 
school  science  (Section  B-l-a,  b).  The 
following  is  an  example  of  what  the  Justice 
Department  should  have  stipulated: 

Basal  Elementary  School  Mathematics 
Pmgram  Market 

A.  Description  of  the  Market 

Most  elementary  schools  throughout  the 
United  States  teach  mathematics  through 
comprehensive  mathematics  programs 
knowTi  as  "basal  elementary  school 
mathematics  programs",  which  provide 
organization  and  structure  as  well  as 
guidance  and  support  in  how  to  teach  the 
subject.  Student  textbooks  and  teacher's 
editions  of  the  textbooks  are  the  core  of  most 
basal  programs,  but  most  also  include  other 
important  educational  materials  and  services 
called  "ancillary  "  materials  consisting  of 
student  workbooks  and  notebooks,  audio- 
visual aids  such  as  charts  and  videotapes, 
and  materials  for  mathematics  exercises  and 
activities.  Basal  elementary  mathematics 
programs  also  often  include  services  such  as 
teacher  training  sessions. 

School  districts  or  individual  schools 
desiring  to  purchase  basal  elementary  school 
mathematics  programs  would  not  turn  to  any 
alternative  product  in  sufficient  numbers  to 
defeat  a  small  but  significant  increase  in  the 
price  of  these  programs  or  a  reduction  in  the 
value  of  ancillary  materials  and  services 
provided  with  them.  For  example,  schools 
would  not  substitute  any  of  the  few 
nontraditional,  alternative  mathematics 
programs  in  sufficient  numbers  to  defeat  a 
small  but  significant  price  increase  in  basal 
elementary  school  mathematics  programs. 

B.  Harm  to  Competition  as  a  Consequence  of 
the  Merger 

Pearson  and  Viacom  are  two  of  only  five 
large  publishers  of  basis  elementary 
mathematics  programs.  They  consistently 
have  led  the  market,  capturing  a  combined 
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d)  above  addresses  the  "development 
)rovement  of  basic  elementary  school 
programs"  and  is  of  special 
ce.  Prior  to  Pearson's  acquisition 
of  Scott  Foresman  and  Addison 
Longmans,  both  of  these 

publishing  houses  competed 
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textbook  market  through  acquisition  and 
suppression? 

We  respectfully  urge  that  the  District  Court 
require  the  plaintiff  to  revisit  the  proposed 
final  settlement  to  show  cause  why  relief 
similar  to  that  provided  for  elementary 
school  science  not  be  required  for  elementary 
school  mathematics  as  well. 

Respectfully  submitted: 
Bruce  R.  Vogeli, 

Clifford  Brewster  Upton  Professor.  Program 
in  Mathematics. 
Herbert  Ginsburg, 
Jacob  Schiff  Professor.  Program  in 
Psychology. 
Carole  Greenes, 

Professor  of  Mathematics  and  Associate  Dean. 
Boston  University. 

Certificate  of  Service 

This  certifies  that  on  April  22,  1999, 
I  caused  copies  of  the  foregoing 
Response  to  Public  Comments  to  be 
served  as  indicated  upon  the  parties  to 
this  action  and  courtesy  copies  to  be 
served  as  indicated  upon  each 
commenter: 

By  hand: 
Robert  S.  Schlossberg,  Esquire,  Morgan, 

Lewis  &  Bockius.  1800  M  Street,  NW, 

Washington,  DC  20036-5689.  Counsel 

for  Pearson  pic  and  Pearson,  Inc. 

By  first  class  certified  mail: 
Wayne  D.  Collins,  Equire,  Shearman  & 

Sterling,  599  Lexington  Avenue.  New 

York,  NY  10022,  Cotinsel  for  Viacom 

International  Inc. 
Mr.  Clayton  E.  Jones,  Jones  and  Bartlett, 

40  Tall  Pine  Drive,  Sudbury.  MA 

01776 
Professor  Gary  L.  Musser,  2236  Airlands 

Street,  Las  Vegas,  NV  89134 
Professors  Vogeli  Ginsburg  and  Greenes. 

c/o  Professor  Bruce  R.  Vogeli, 

Teachers  College,  Columbia 

University.  Box  210,  West  120th 

Street.  New  York,  NY  10027-6696 
Professor  Federic  Martini,  5071  Hana 

Highway,  Haiku,  HI  96708 
John  W.  Poole. 

[FR  Doc.  99-11269  Filed  5-4-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

FEDERAL  TRADE  COMMISSION 

Notice  of  Agreement  entered  into  by 
the  Government  of  the  United  States  of 
America  and  the  Government  of 
Australia  on  Mutual  Antitrust 
Enforcement  Assistance 

AGENCIES:  Department  of  Justice  and 
Federal  Trade  Commission. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  section  7(c)  of  the 
International  Antitrust  Enforcement 
Assistance  Act  (LAEAA).  15  U.S.C. 
6206(c),  the  Attorney  General,  with  the 
concurrence  of  the  Federal  Trade 
Commission,  hereby  publishes  the  text 
of  an  Agreement  entered  into  on  April 
27,  1999,  by  the  Government  of  the 
United  States  of  America  and  the 
Government  of  Australia  on  Mutual 
Antitrust  Enforcement  Assistance.  The 
Agreement  is  the  first  mutual  antitrust 
enforcement  assistance  agreement 
entered  into  pursuant  to  the  lAEAA,  and 
will  enter  into  force  in  accordance  with 
the  terms  of  Article  XIII  of  the 
Agreement. 

FOR  FURTHER  INFORMATION:  Persons 
wishing  to  learn  more  about  the 
Agreement  should  contact  Mr.  Charles 
S.  Stark,  Chief,  Foreign  Commerce 
Section.  Antitrust  Division,  Department 
of  Justice.  950  Pennsylvania  Avenue, 
NW,  Washington.  DC  20530,  202-514- 
2464,  or  Mr.  Randolph  Tritell,  Assistant 
Director,  International  Antitrust,  Bureau 
of  Competition,  Federal  Trade 
Commission,  Washington,  DC  20580, 
202-326-3051. 

Dated:  April  28,  1999. 
Charles  S.  Stark, 

Chief.  Foreign  Commerce  Section.  Antitrust 
Division.  Department  of  Justice. 

AGREEMENT  BETWEEN  THE 
GOVERNMENT  OF  THE  UNITED  STATES 
OF  AMERICA  AND  THE  GOVERNMENT  OF 
AUSTRALIA  ON  MUTUAL  ANTITRUST 
ENFORCEMENT  ASSISTANCE 

The  Government  of  the  United  States 
of  America  and  the  Government  of 
Australia  (individually  a  "Party"  or 
collectively  the  "Parties"),  desiring  to 
improve  the  effectiveness  of  the 
enforcement  of  the  antitrust  laws  of  both 
countries  through  cooperation  and 
mutual  legal  assistance  on  a  reciprocal 
basis,  hereby  agree  as  follows: 

Article  I — Definitions 

Antitrust  AutJiority — refers,  in  the 
case  of  the  United  States,  to  the  United 
States  Department  of  Justice  or  the 
United  States  Federal  Trade 
Commission.  In  the  case  of  Australia, 
the  term  refers  to  the  Australian 
Competition  and  Consumer 
Commission. 

Antitrust  Evidence — refers  to 
information,  testimony,  statements, 
documents  or  copies  thereof,  or  other 
things  that  are  obtained,  in  anticipation 
of,  or  during  the  course  of,  an 
investigation  or  proceeding  under  the 
Parties'  respective  antitrust  laws,  or 
pursuant  to  the  Parties'  Mutual 
Assistance  Legislation. 

Antitrust  Laws — refers,  in  the  case  of 
the  United  States,  to  the  laws 
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enumerated  in  subsection  (a)  of  the  first 
section  of  the  Clayton  Act,  15  U.S.C. 
12(a),  and  to  Section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45,  to 
the  extent  that  such  Section  5  applies  to 
unfair  methods  of  competition.  In  the 
case  of  Australia,  the  term  refers  to  Part 
rV  of  the  Trade  Practices  Act  1974;  other 
provisions  of  that  Act  except  Part  X  in 
so  far  as  they  relate  to  Part  IV; 
Regulations  made  imder  that  Act  in  so 
far  as  they  relate  to  Part  IV,  except 
Regulations  to  the  extent  that  they  relate 
to  Part  X;  and  the  Competition  Code  of 
the  Australian  States  and  Territories. 

Central  Authority — refers,  in  the  case 
of  the  United  States,  to  the  Attorney 
General  (or  a  person  designated  by  the 
Attorney  General),  in  consultation  with 
the  U.S.  Federal  Trade  Commission.  In 
the  case  of  Australia,  the  term  refers  to 
the  Australian  Competition  and 
Consumer  Commission,  in  consultation 
with  the  Attorney  General's  Department. 

Executing  Authority— lefers,  in  the 
case  of  the  United  States,  to  the 
Antitrust  Authority  designated  to 
execute  a  particular  request  on  behalf  of 
a  Party.  In  the  case  of  Australia,  the  term 
includes  the  Australian  Competition 
and  Consumer  Conmiission  and  the 
Attorney  General's  Department. 

Mutual  Assistance  Legislation — refers, 
in  the  case  of  the  United  States,  to  the 
International  Antitrust  Enforcement 
Assistance  Act  of  1994,  15  U.S.C.  6201- 
6212,  Public  Law  103-438,  108  Stat. 
4597.  In  the  case  of  Australia,  the  terra 
refers  to  the  Mutual  Assistance  in 
Business  Regujation  Act  1992  and  the 
Mutual  Assistance  in  Criminal  Matters 
Act  1987,  and  Regulations  made 
pursuant  to  those  Acts. 

Person  or  Persons — refers  to  any 
natural  person  or  legal  entity,  including 
corporations,  imincorporated 
associations,  partnerships,  or  bodies 
corporate  existing  under  or  authorized 
by  the  laws  of  either  the  United  States, 
its  States,  or  its  Territories,  the  laws  of 
Australia,  its  States,  or  its  Territories,  or 
the  laws  of  other  sovereign  states. 
Request — refers  to  a  request  for 
assistance  under  this  Agreement. 

Requested  Party— refers  to  the  Party 
from  which  assistance  is  sought  under 
this  Agreement,  or  which  has  provided 
such  assistance. 

Requesting  Party— refers  to  the  Party 
seeking  or  receiving  assistance  under 
this  Agreement. 

Article  II — Object  and  Scope  of 
Assistance 

A.  The  Parties  intend  to  assist  one 
another  and  to  cooperate  on  a  reciprocal 
basis  in  providing  or  obtaining  antitrust 
evidence  that  may  assist  in  determining 
whether  a  person  has  violated,  or  is 


about  to  violate,  their  respective 
antitrust  laws,  or  in  facilitating  the 
administration  or  enforcement  of  such 
antitrust  laws. 

B.  Each  Party's  Antitrust  Authorities 
shall,  to  the  extent  compatible  with  that 
Party's  laws,  enforcement  policies,  and 
other  important  interests,  inform  the 
other  Party's  Antitrust  Authorities  about 
activities  that  appear  to  be 
anticompetitive  and  that  may  be 
relevant  to,  or  may  warrant, 
enforcement  activity  by  the  other  Party's 
Antitrust  Authorities. 

C.  Each  Party's  Antitrust  Authorities 
shall,  to  the  extent  compatible  with  that 
Party's  laws,  enforcement  policies,  and 
other  important  interests,  inform  the 
other  Party's  Antitrust  Authorities  about 
investigative  or  enforcement  activities 
taken  piu-suant  to  assistance  provided 
under  this  Agreement  that  may  affect 
the  important  interests  of  the  other 
Party. 

D.  Nothing  in  this  Agreement  shall 
require  the  Parties  or  their  respective 
Antitrust  Authorities  to  take  any  action 
inconsistent  with  their  respective 
Mutual  Assistance  Legislation. 

E.  Assistance  contemplated  by  this 
Agreement  includes  but  is  not  limited 
to: 

1 .  Disclosing,  providing,  exchanging, 
or  discussing  antitrust  evidence  in  the 
possession  of  an  Antitrust  Authority; 

2.  Obtaining  antitrust  evidence  at  the 
request  of  an  Antitrust  Authority  of  the 
other  Party,  including 

(a)  Taking  the  testimony  or  statements 
of  persons  or  otherwise  obtaining 
information  from  persons, 

(b)  Obtaining  documents,  records,  or 
other  forms  of  documentary  evidence, 

(c)  Locating  or  identifying  persons  or 
things,  and 

(d)  Executing  searches  and  seizures, 
and  disclosing,  providing,  exchanging, 
or  discussing  such  evidence;  and 

3.  Providing  copies  of  publicly 
available  records,  including  documents 
or  information  in  any  form,  in  the 
possession  of  government  departments 
and  agencies  of  the  national  government 
of  the  Requested  Party. 

F.  Assistance  may  be  provided 
whether  or  not  the  conduct  underlying 

a  request  would  constitute  a  violation  of 
the  antitrust  laws  of  the  Requested 
Party. 

G.  Nothing  in  this  Agreement  shall 
prevent  a  Party  from  seeking  assistance 
from  or  providing  assistance  to  the  other 
pursuant  to  other  agreements,  treaties, 
arrangements,  or  practices,  including 
the  Agreement  Between  the  Government 
of  Australia  and  the  Government  of  the 
United  States  of  America  Relating  to 
Cooperation  on  Antitrust  Matters  of 
Jime  29,  1982,  either  in  place  of  or  in 


conjunction  with  assistance  provided 
pursuant  to  this  Agreement. 

H.  Except  as  provided  by  paragraphs 
C  and  D  of  Article  VII,  this  Agreement 
shall  be  used  solely  for  the  purpose  of 
mutual  antitrust  enforcement  assistance 
between  the  Parties.  The  provisions  of 
this  Agreement  shall  not  give  rise  to  a 
right  on  the  part  of  any  private  person 
to  obtain,  suppress,  or  exclude  any 
evidence,  or  to  impede  the  execution  of 
a  request  made  pursuant  to  this 
Agreement. 

I.  Nothing  in  this  Agreement  compels 
a  person  to  provide  antitrust  evidence  in 
violation  of  any  legally  applicable  right 
or  privilege. 

J.  Nothing  in  this  Agreement  affects 
the  right  of  an  Antitrust  Authority  of 
one  Party  to  seek  antitrust  evidence  on 
a  voluntary  basis  from  a  person  located 
in  the  territory  of  the  other  Party,  nor 
does  anything  in  this  Agreement 
preclude  any  such  person  from 
voluntarily  providing  antitrust  evidence 
to  an  Antitrust  Authority. 

Article  HI — Requests  for  Assistance 

A.  Requests  for  assistance  under  this 
Agreement  shall  be  made  by  an 
Antitrust  Authority  of  the  Requesting 
Party.  Such  requests  shall  be  made  in 
writing  and  directed  to  the  Central 
Authority  of  the  Requested  Party.  With 
respect  to  the  United  States,  the 
Attorney  General,  acting  as  the  Central 
Authority,  will  upon  receipt  forward  a 
copy  of  each  request  to  the  Federal 
Trade  Commission. 

B.  Requests  shall  include,  without 
limitation: 

1.  A  general  description  of  the  subject 
matter  and  nature  of  the  investigation  or 
proceeding  to  which  the  request  relates, 
including  identification  of  die  persons 
subject  to  the  investigation  or 
proceeding  and  citations  to  the  specific 
antitrust  laws  involved  giving  rise  to  the 
investigation  or  proceeding;  such 
description  shall  include  information 
sufficient  to  explain  how  the  subject 
matter  of  the  request  concerns  a  possible 
violation  of  the  antitrust  laws  in 
question; 

2.  The  purpose  for  which  the  antitrust 
evidence,  information,  or  other 
assistance  is  sought  and  its  relevance  to 
the  investigation  or  proceeding  to  which 
the  request  relates.  A  request  by  the 
United  States  shall  state  either  that  the 
request  is  not  made  for  the  purpose  of 
any  criminal  proceedings  or  that  the 
request  is  made  for  a  purpose  that 
includes  possible  criminal  proceedings. 
In  the  former  case,  the  request  shall 
contain  a  written  assurance  that 
antitrust  evidence  obtained  pursuant  to 
the  request  shall  not  be  used  for  the 
purposes  of  criminal  proceedings, 
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request 

C.  Req  iests  shall  be  accompanied  by 
written  a  ssurances  of  the  relevant 
Antitrus  Authority  that  there  have  been 
no  signiJ  leant  modifications  to  the 
confider  tiality  laws  and  procedures 
describe  1  in  Annex  A  hereto. 


D.  An  Antitrust  Authority  may  modify 
or  supplement  a  request  prior  to  its 
execution  if  the  Requested  Party  agrees. 

Article  FV — Limitations  on  Assistance 

A.  The  Requested  Party  may  deny 
assistance  in  whole  or  in  part  if  that 
Party's  Central  Authority  or  Executing 
Authority,  as  appropriate,  determine 
that: 

1 .  A  request  is  not  made  in 
accordance  with  the  provisions  of  this 
Agreement: 

2.  Execution  of  a  request  would 
exceed  the  Executing  Authority's 
reasonably  available  resources; 

3.  Execution  of  a  request  would  not  be 
authorized  by  the  domestic  law  of  the 
Requested  Party; 

4.  Execution  of  a  request  would  be 
contrary  to  the  public  interest  of  the 
Requested  Party. 

B.  Before  denying  a  request,  the 
Central  Authority  or  the  Executing 
Authority  of  the  Requested  Party,  as 
appropriate,  shall  consult  with  the 
Central  Authority  of  the  Requesting 
Party  and  the  Antitrust  Authority  that 
made  the  request  to  determine  whether 
assistance  may  be  given  in  whole  or  in 
part,  subject  to  specified  terms  and 
conditions. 

C.  If  a  request  is  denied  in  whole  or 
in  part,  the  Central  Authority  or  the 
Executing  Authority  of  the  Requested 
Party,  as  appropriate,  shall  promptly 
inform  the  Central  Authority  of  the 
Requesting  Party  and  the  Antitrust 
Authority  that  made  the  request  and 
provide  an  explanation  of  the  basis  for 
denial. 

Article  V — Execution  of  Requests 

A.  After  receiving  a  request,  the 
Central  Authority  shall  promptly 
provide  the  Requesting  Party  an  initial 
response  that  includes,  when 
applicable,  an  identification  of  the 
Executing  Authority  (Authorities)  for 
the  Request. 

.    B.  The  Central  Authority  of  the 
United  States,  the  Attorney  General  of 
Australia,  or,  once  designated,  the 
Executing  Authority  of  either  Party  may 
request  additional  information 
concerning  the  request  or  may 
determine  that  the  request  will  be 
executed  only  subject  to  specified  terms 
and  conditions.  Without  limitation, 
such  terms  and  conditions  may  relate  to 
(1)  the  manner  or  timing  of  the 
execution  of  the  request,  or  (2)  the  use 
or  disclosure  of  any  antitrust  evidence 
provided.  If  the  Requesting  Party 
accepts  assistance  subject  to  such  terms 
and  conditions,  it  shall  comply  with 
them. 

C.  A  request  shall  be  executed  in 
accordance  with  the  laws  of  the 


Requested  Party.  The  method  of 
execution  specified  in  the  request  shall 
be  followed,  unless  it  is  prohibited  by 
the  law  of  the  Requested  Party  or  unless 
the  Executing  Authority  otherwise 
concludes,  after  consultation  with  the 
Authority  that  made  the  request,  that  a 
different  method  of  execution  is 
appropriate. 

D.  Tne  Executing  Authority  shall,  to 
the  extent  permitted  by  the  laws  and 
other  important  interests  of  the 
Requested  Party,  facilitate  the 
participation  in  the  execution  of  a 
request  of  such  officieils  of  the 
Requesting  Party  as  are  specified  in  the 
request. 

Article  VI — Confidentiality 

A.  Except  as  otherwise  provided  by 
this  paragraph  and  Article  VII,  each 
Party  shall,  to  the  fullest  extent  possible 
consistent  with  that  Party's  laws, 
maintain  the  confidentiality  of  any 
request  and  of  any  information 
communicated  to  it  in  confidence  by  the 
other  Party  under  this  Agreement.  In 
particular: 

1.  The  Requesting  Party  may  ask  that 
assistance  be  provided  in  a  manner  that 
maintains  the  confidentiality  of  a 
request  and/or  its  contents.  If  a  request 
cannot  be  executed  in  that  manner,  the 
Requested  Party  shall  so  inform  the 
Requesting  Party,  which  shall  then 
determine  the  extent  to  which  it  wishes 
the  request  to  be  executed;  and 

2.  Antitrust  evidence  obtained 
pursuant  to  this  Agreement  shall  be  kept 
confidential  by  both  the  Requesting 
Party  and  the  Requested  Party,  except  as 
provided  in  paragraph  E  of  this  Article 
and  Article  VII. 

Each  Party  shall  oppose,  to  the  fullest 
extent  possible  consistent  with  that 
Party's  laws,  any  application  by  a  third 
party  for  disclosure  of  such  confidential 
information. 

B.  By  entering  into  this  Agreement, 
each  Party  confirms  that: 

1 .  The  confidentiality  of  antitrust 
evidence  obtained  under  this  Agreement 
is  ensured  by  its  national  laws  and 
procedures  pertaining  to  the 
confidential  treatment  of  such  evidence, 
and  that  such  laws  and  procedures  as 
are  set  forth  in  Annex  A  to  this 
Agreement  are  sufficient  to  provide 
protection  that  is  adequate  to  maintain 
securely  the  confidentiality  of  antitrust 
evidence  provided  under  this 
Agreement;  and 

2.  The  Antitrust  Authorities 
designated  herein  are  themselves 
subject  to  the  confidentiality  restrictions 
imposed  by  such  laws  and  procedures. 

C.  Unauthorized  or  illegal  disclosure 
or  use  of  information  communicated  in 
confidence  to  a  Party  pursuant  to  this 
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Agreement  shall  be  reported 
immediately  to  the  Central  Authority 
and  the  Executing  Authority  of  the  Party 
that  provided  the  information;  the 
Central  Authorities  of  both  Parties, 
together  with  the  Executing  Authority 
that  provided  the  information,  shall 
promptly  consult  on  steps  to  minimize 
any  harm  resulting  from  the  disclosure 
and  to  ensure  that  unauthorized  or 
illegal  disclosure  or  use  of  confidential 
information  does  not  recur.  The 
Executing  Authority  that  provided  the 
information  shall  give  notice  of  such 
unauthorized  or  illegal  disclosure  or  use 
to  the  person,  if  any,  that  provided  such 
information  to  the  Executing  Authority. 

D.  Unauthorized  or  illegal  disclosure 
or  use  of  information  communicated  in 
confidence  under  this  Agreement  is  a 
ground  for  termination  of  the  Agreement 
by  the  affected  Party,  in  accordance 
with  the  procediu-es  set  out  in  Article 
XIII.C. 

E.  Nothing  in  this  Agreement  shall 
prevent  disclosure,  in  an  action  or 
proceeding  brought  by  an  Antitrust 
Authority  of  the  Requesting  Party  for  a 
violation  of  the  antitrust  laws  of  the 
Requesting  Party,  of  antitrust  evidence 
provided  hereunder  to  a  defendant  or 
respondent  in  that  action  or  proceeding, 
if  such  disclosure  is  required  by  the  law 
of  the  Requesting  Party.  The  Requesting 
Party  shall  notify  the  Central  Authority 
of  the  Requested  Party  and  the 
Executing  Authority  that  provided  the 
information  at  least  ten  days  in  advance 
of  any  such  proposed  disclosure,  or,  if 
such  notice  cannot  be  given  because  of 
a  court  order,  then  as  promptly  as 
possible. 

Article  VII — Limitations  on  Use 

A.  Except  as  provided  in  paragraphs 
C  and  D  of  this  Article,  antitrust 
evidence  obtained  pursuant  to  this 
Agreement  shall  be  used  or  disclosed  by 
the  Requesting  Party  solely  for  the 
purpose  of  administering  or  enforcing 
the  antitrust  laws  of  the  Requesting 
Party. 

B.  Antitrust  evidence  obtained 
pursuant  to  this  Agreement  may  be  used 
or  disclosed  by  a  Requesting  Party  to 
administer  or  enforce  its  antitrust  laws 
only  (1)  in  the  investigation  or 
proceeding  specified  in  the  request  in 
question  and  (2)  for  the  purpose  stated 
in  the  request,  unless  the  Executing 
Authority  that  provided  such  antitrust 
evidence  has  given  its  prior  written 
consent  to  a  different  use  or  disclosure; 
when  the  Requested  Party  is  Australia, 
such  consent  shall  not  be  given  until  the 
Executing  Authority  has  obtained  any 
necessary  approval  from  the  Attorney 
General. 


C.  Antitrust  evidence  obtained 
pursuant  to  this  Agreement  may  be  used 
or  disclosed  by  a  Requesting  Party  with 
respect  to  the  administration  or 
enforcement  of  laws  other  than  its 
antitrust  laws  only  if  (1)  such  use  or 
disclosure  is  essential  to  a  significant 
law  enforcement  objective  and  (2)  the 
Executing  Authority  that  provided  such 
antitrust  evidence  has  given  its  prior 
written  consent  to  the  proposed  use  or 
disclosure.  In  the  case  of  the  United 
States,  the  Executing  Authority  shall 
provide  such  consent  only  after  it  has 
made  the  determinations  required  for 
such  consent  by  its  mutual  assistance 
legislation. 

D.  Antitrust  evidence  obtained 
pursuant  to  this  Agreement  that  has 
been  made  public  consistently  with  the 
terms  of  this  Article  may  thereafter  be 
used  by  the  Requesting  Party  for  any 
purpose  consistent  with  the  Parties' 
mutual  assistance  legislation. 

Article  VIII— Changes  in  Applicable 
Law 

A.  The  Parties  shall  provide  to  each 
other  prompt  written  notice  of  actions 
within  their  respective  States  having  the 
effect  of  significantly  modifying  their 
antitrust  laws  or  the  confidentiality  laws 
and  procedures  set  out  in  Annex  A  to 
this  Agreement. 

B.  In  the  event  of  a  significant 
modification  to  a  Party's  antitrust  laws 
or  confidentiality  laws  and  procedures 
set  out  in  Annex  A  to  this  Agreeraent, 
the  Parties  shall  promptly  consult  to 
determine  whether  this  Agreement  or 
Annex  A  to  this  Agreement  should  be 
amended. 

Article  DC — Taking  of  Testimony  and 
Production  of  Documents 

A.  A  person  requested  to  testify  and 
produce  documents,  records,  or  other 
articles  pursuant  to  this  Agreement  may 
be  compelled  to  appear  and  testify  and 
produce  such  documents,  records,  and 
other  articles,  in  accordance  with  the 
requirements  of  the  laws  of  the 
Requested  Party.  Every  person  whose 
attendance  is  required  for  the  purpose  of 
giving  testimony  pursuant  to  this 
Agreement  is  entitled  to  such  fees  and 
allowances  as  may  be  provided  for  by 
the  law  of  the  Requested  Party. 

B.  Upon  request  by  the  Requesting 
Party,  the  Executing  Authority  shall 
furnish  information  in  advance  about 
the  date  and  place  of  the  taking  of 
testimony  or  the  production  of  evidence 
pursuant  to  this  Agreement. 

C.  The  Executing  Authority  shall,  to 
the  extent  permitted  by  the  laws  and 
other  important  interests  of  the 
Requested  Party,  permit  the  presence     * 
during  the  execution  of  the  request  of 


persons  specified  in  the  request,  and 
shall,  to  the  extent  permitted  by  the 
laws  and  other  important  interests  of  the 
Requested  Party,  allow  such  persons  to 
question  the  person  giving  the 
testimony  or  providing  the  evidence. 

D.  The  Executing  Authority  shall,  to 
the  extent  permitted  by  the  laws  of  the 
Requested  Party,  comply  with  any 
instructions  of  the  Requesting  Party 
with  respect  to  any  claims  of  legal 
privilege,  immunity,  or  incapacity 
under  the  laws  of  the  Requesting  Party. 

E.  The  Executing  Authority  shall,  to 
the  extent  permitted  by  the  laws  of  the 
Requested  Party,  permit  a  person  whose 
testimony  is  to  be  taken  pursuant  to  this 
Article  to  have  counsel  present  during 
the  testimony. 

F.  A  Requesting  Party  may  ask  the 
Requested  Party  to  facilitate  the 
appearance  in  the  Requesting  Party's 
territory  of  a  person  located  in  the 
territory  of  the  Requested  Party,  for  the 
purpose  of  being  interviewed  or  giving 
testimony.  The  Requesting  Party  shall 
indicate  the  extent  to  which  the 
person's  expenses  will  be  paid.  Upon 
receiving  such  a  request,  the  Executing 
Authority  shall  invite  the  person  to 
appear  before  the  appropriate  authority 
in  the  territory  of  the  Requesting  Party. 
The  Executing  Authority  shall  promptly 
inform  the  Requesting  Party  of  the 
person's  response. 

G.  Antitrust  evidence  consisting  of 
testimony  or  documentary  evidence 
provided  by  the  Requested  Parfy 
pursuant  to  this  Agreement  shall  be 
authenticated  in  accordance  with  the 
requirements  of  the  law  of  the 
Requesting  Party,  in  so  far  as  such 
requirements  would  not  violate  the  laws 
of  the  Requested  Party. 

Article  X — Search  and  Seizure 

A.  Where  a  request  is  to  be  executed 
by  means  of  the  search  and  seizxu^  of 
antitrust  evidence,  the  request  shall 
include  such  information  as  is  necessary 
to  justify  such  action  under  the  laws  of 
the  Requested  Party.  The  Central 
Authorities  shall  confer,  as  needed,  on 
alternative,  equally  effective  procedures 
for  compelling  or  obtaining  the  antitrust 
evidence  that  is  the  subject  of  a  request. 

B.  Upon  request,  every  official  of  a 
Requested  Party  who  has  custody  of 
antitrust  evidence  seized  pursuant  to 
this  Agreement  shall  certify  the 
continuity  of  custody,  the  identity  of  the 
antitrust  evidence,  and  the  integrity  of 
its  condition;  the  Requested  Party  shall 
furnish  such  certifications  in  the  form 
specified  by  the  Requesting  Party. 
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Articl^  XI — Return  of  Antitrust 
Eviden  ce 

At  tl  e  conclusion  of  the  investigation 
or  pro<  eeding  specified  in  a  request,  the 
Centra  Authority  or  the  Antitrust 
Authoi  ity  of  the  Requesting  Party  shall 
return  lo  the  Central  Authority  or  the 
Antitnist  Authority  of  the  Requested 
Party  f  "om  which  it  obtained  antitrust 
eviden  ce  all  such  evidence  obtained 
pursua  nt  to  the  execution  of  a  request 
under  his  Agreement,  along  with  all 
copies  thereof,  in  the  possession  or 
contro  of  the  Central  Authority  or 
Antitnist  Authority  of  the  Requesting 
Party;  irovided,  however,  that  antitrust 
eviden  "e  that  has  become  evidence  in 
the  course  of  judicial  or  administrative 
procee  dings  or  that  has  properly  entered 
the  pu  )lic  domain  is  not  subject  to  this 
requin  ment. 


XII— Costs 


Unit  ss  otherwise  agreed,  the 
Reque!  ted  Party  shall  pay  all  costs  of 
execut  ng  a  request,  except  for  the  fees 
of  expdrt  witnesses,  the  costs  of 
translation,  interpretation,  and 
transci  iption,  and  the  allowances  and 

related  to  travel  to  the  territory 
Requested  Party,  pursuant  to 
IX  and  X,  by  officials  of  the 
Party. 
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Agreement  shall  enter  into 
li  pon  notification  by  each  Party  to 
through  diplomatic  channels 
las  completed  its  necessary 
procedures. 
Assistance  under  this  Agreement 
available  in  investigations  or 
ings  under  the  Parties'  antitrust 
ci  )ncerning  conduct  or  transactions 
before  as  well  as  after  this 
enters  into  force, 
stated  in  Article  VI. D  of  this 
a  Party  may  unilaterally 
terminate  this  Agreement  upon 
un  iuthorized  or  illegal  disclosure  or 
confidential  antitrust  evidence 

hereunder;  provided,  however, 
ither  Party  shall  make  such  an 
until  after  it  has  consulted  with 
Party,  pursuant  to  Article  VI.C, 
steps  to  minimize  any  harm 
from  the  unauthorized  or 
disclosure  or  use  of  information 
icated  in  confidence  under  this 

,  and  steps  to  ensure  that 
losure  or  use  does  not  recur, 
shall  take  effect 
upon  notice  or  at  such 
date  as  may  be  determined  by  the 
Party, 
termination  of  this  Agreement, 
Pailies  agree,  subject  to  Article  VI.E 


Itiig 


Cm 


and  Article  VII,  to  maintain  the 
confidentiality  of  any  request  and 
information  communicated  to  them  in 
confidence  by  the  other  Party  under  this 
Agreement  prior  to  its  termination;  and 
to  return,  in  accordance  with  the  terms 
of  Article  XI.  any  antitrust  evidence 
obtained  from  the  other  Party  under  this 
Agreement;  provided,  however,  that  any 
such  request  or  information  that  has 
become  public  in  the  course  of  public 
judicial  or  administrative  proceedings  is 
not  subject  to  this  requirement. 

E.  In  addition  to  the  procedure  set 
forth  in  paragraph  C  of  this  Article, 
either  Party  may  terminate  this 
Agreement  by  means  of  written  notice 
through  diplomatic  channels. 
Termination  shall  take  effect  30  days 
after  the  date  of  receipt  of  such 
notification. 

In  witness  whereof,  the  undersigned, 
being  duly  authorized  by  their 
respective  Governments,  have  signed 
this  Agreement. 

Done  at  Washington,  this  27th  day  of 
April,  1999,  in  duplicate,  in  the  English 
language. 

For  the  Government  of  the  the  United 
States  of  America: 
Janet  Reno  /S/ 
Robert  Pitofsky  /s/ 

For  the  Government  of  Australia: 
Peter  Costello  /s/ 

Annex  A — This  Annex  cites  and 
briefly  describes  the  confidentiality 
laws  aad  procedures  that  would  protect 
the  confidentiality  of  antitrust  evidence 
that  may  be  provided  under  this 
Agreement.  Also  included  are  laws  and 
procedures  that  provide  sanctions  for 
breaches  of  the  confidentiality 
provisions  described  herein. 

I.  United  States  of  America 

A.  Confidentiality  Laws  and  Procedures 

15  U.S.C.  6201-6212,  International 
Antitrust  Enforcement  Assistance  Act 

This  statute  authorizes  the 
Department  of  Justice  (DOJ)  and  the 
Federal  Trade  Commission  (FTC  or,  as 
used  in  this  Part  I,  Commission)  to  enter 
into  bilateral  agreements  with  other 
countries  permitting  mutual  assistance 
in  the  enforcement  of  the  antitrust  laws. 
Specifically,  it  permits  DOJ  and  FTC  to 
exchange  certain  otherwise  confidential 
investigative  information  with  foreign 
antitrust  authorities,  where  this  will  be 
in  the  public  interest  of  the  United 
States  and  where  it  satisfies  the 
important  confidentiality  and  other 
safeguards  outlined  in  the  statute. 

Section  6207(b)  of  the  statute 
prohibits  DOJ  and  FTC  from  disclosing, 
in  violation  of  an  antitrust  mutual 
assistance  agreement,  any  antitrust 


evidence  received  under  such 
agreement,  except  to  the  extent  such 
disclosure  is  required  by  law  to  be  made 
to  a  defendant  or  respondent  in  an 
action  brought  by  DOJ  or  FTC.  Such 
antitrust  evidence  is  exempt  from  other 
provisions  of  law  that  might  otherwise 
be  construed  to  require  disclosure, 
including  the  Freedom  of  Information 
Act,  5  U.S.C.  552,  described  below. 

This  statute  does  not  provide  specific 
enforcement  mechanisms  for  the 
confidentiality  provision,  or  penalties 
for  its  breach.  Other  laws  and 
regulations,  however,  prohibit  the 
improper  use  of  non-public  information. 
See  discussion  in  Part  B,  infra. 

15  U.S.C.  1311-1314,  Antitrust  Civil 
Process  Act  (applies  only  to  DOJ) 

This  statute  authorizes  the  DOJ 
Antitrust  Division  to  issue  compulsory 
process  for  documents  or  testimony  in 
furtherance  of  civil  investigations. 
Section  1313(c)  of  this  statute  provides 
that,  other  than  for  use  in  oral 
depositions  in  furtherance  of  such 
investigations,  no  documents  or 
transcripts  produced  pursuant  to  such 
compulsory  process  shall  be  made 
publicly  available  without  the  consent 
of  the  party  that  produced  the  materials. 
Such  materials  may,  however,  be  used 
when  necessary  before  any  court,  grand 
jury  or  federal  administrative  or 
regulatory  agency  in  any  case  or 
proceeding,  including  an  investigation 
or  proceeding  conducted  by  the  FTC. 
Such  materials  may  also  be  disclosed  to 
Congress  or  to  any  authorized 
committee  or  subcommittee  thereof. 

Section  1313(e)  also  provides  for  the 
return,  at  the  completion  of  an 
investigation,  of  original  materials 
produced  pursuant  to  this  statute  during 
the  course  of  the  investigation.  Any 
requests  for  the  return  of  such  materials 
must  be  in  writing.  The  Division  is 
permitted,  however,  in  certain 
circumstances,  to  keep  copies  of 
materials  produced. 

Section  1314(g)  exempts  documents 
and  testimony  submitted  in  response  to 
compulsory  process  authorized  by  this 
statute  from  disclosure  under  FOIA. 

This  statute  does  not  provide  specific 
enforcement  mechanisms  for  the 
confidentiality  provision,  or  penalties 
for  its  breach.  Other  laws  and 
regulations,  however,  prohibit  the 
improper  use  of  non-public  information. 
See  discussion  in  part  B,  infra. 

15  U.S.C.  41-68.  the  Federal  Trade 
Commission  Act  (applies  only  to  FTC) 

The  confidentiality  provisions  of  the 
Federal  Trade  Commission  Act  are  as 
follows: 
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Section  6{f)  [15  U.S.C.  46(f)]  states 
that  the  Commission  shall  not  have  any 
authority  to  make  public  any  trade 
secret  or  any  commercial  or  financial 
information  which  is  obtained  from  any 
person  and  which  is  privileged  or 
confidential,  except  diat  the 
Commission  may  disclose  such 
information  to  officers  and  employees  of 
appropriate  Federal  law  enforcement 
agencies  or  to  any  officer  or  employee 
of  any  State  law  enforcement  agency 
upon  the  prior  certification  of  an  officer 
of  any  such  Federal  or  State  law 
enforcement  agency  that  such 
information  will  be  maintained  in 
confidence  and  will  be  used  only  for 
official  law  enforcement  purposes. 

Section  21(b)  [15  U.S.C.  57b-2{b)) 
provides  that  any  document,  tangible 
thing,  or  transcript  of  oral  testimony 
received  by  the  Conmiission  pursuant  to 
compulsory  process  in  an  investigation, 
a  purpose  of  which  is  to  determine 
whether  any  person  may  have  violated 
any  provision  of  the  laws  administered 
by  the  Commission,  may  not  be  made 
available  for  examination  by  any 
individual  other  than  a  duly  authorized 
officer  or  employee  of  the  Commission 
(including  contractors  and  consultants) 
without  the  consent  of  the  person  who 
produced  the  document,  thing,  or 
transcript.  Such  materials  may  be  used 
in  Commission  proceedings  and  in 
judicial  proceedings  in  which  the 
Commission  is  a  party.  Such  materials 
may  also  be  made  available  to  other 
Federal  and  State  law  enforcement 
agencies  upon  the  certification  of  an 
officer  of  such  an  agency  that  such 
information  will  be  maintained  in 
confidence  and  will  be  used  only  for 
official  law  enforcement  piuposes.  This 
section  does  not  prevent  disclosure  to 
Congress,  but  the  Commission  is 
required  to  notify  immediately  the 
owner  or  provider  of  any  such 
information  of  a  request  from  Congress 
for  information  designated  as 
confidential  by  the  owner  or  provider. 

Section  21(c)  [15  U.S.C.  57b-2(c)I 
provides  that  all  information  reported  to 
or  otherwise  obtained  by  the 
Commission  which  is  not  subject  to  the 
requirements  of  Section  21(b)  shall  be 
considered  confidential  when  so 
marked  by  the  person  supplying  the 
information.  If  the  FTC  determines  that 
information  may  be  disclosed  because  it 
is  not  protected  by  Section  6(f),  it  must 
notify  the  submitter  of  the  information 
that  the  Commission  intends  to  disclose 
the  information  (i.e.,  place  it  on  the 
public  record,  pursuant  to  Commission 
Rule  4.9)  not  less  than  10  days  eifter 
receipt  of  the  notification.  Upon  receipt 
of  such  notification,  the  submitter  may 
bring  an  action  in  United  States  District 


Court  seeking  to  restrain  disclosure, 
including  an  application  for  a  stay  of 
disclosure.  The  Commission  shall  not 
disclose  the  information  until  the  court 
has  ruled  on  the  application  for  a  stay. 

Section  21(d)  [15  U.S.C.  57b-2(d)] 
provides  that  the  provisions  of  21(c) 
shall  not  be  construed  to  prohibit 
disclosures:  (A)  To  Congress  (with 
notice  to  the  owner  or  provider  of  the 
information);  (B)  of  the  results  of 
investigations  or  studies  (without 
identifying  information  or  disclosing 
trade  secrets  or  any  commercial  or 
financial  information  obtained  from  any 
person  which  is  privileged  or 
confidential);  (C)  of  relevant  and 
material  information  in  FTC 
adjudicative  proceedings  or  judicial 
proceedings  in  which  the  FTC  is  a  party, 
according  to  the  FTC's  rules  for 
adjudicative  proceedings  or  by  court 
rules  or  orders;  (D)  to  Federal  agencies 
of  disaggregated  information  for 
economic,  statistical,  or  policymaking 
purposes  only- 
Section  21(f)  [15  U.S.C.  57b-2(f)] 
provides  that  any  document,  tangible 
thing,  written  report  or  answers  to 
questions,  or  transcript  of  oral  testimony 
received  by  the  Commission  in  any 
investigation,  a  purpose  of  which  is  to 
determine  whether  any  person  may 
have  violated  any  provision  of  the  laws 
administered  by  the  Commission,  and 
which  is  provided  piu-suant  to  any 
compulsory  process  or  which  is 
provided  volimtarily  in  place  of  such 
compulsory  process,  shall  be  exempt 
from  disclosure  under  FOIA. 

Section  10  of  the  FTC  Act  [15  U.S.C. 
50]  provides  for  criminal  penalties  for 
the  unauthorized  disclosure  of 
information  obtained  by  the 
Commission;  see  the  discussion  in  part 
B,  infra. 

16  C.F.R.  3.1.  et  seq..  FTC  Rules  of 
Practice  for  Adjudicative  Proceedings 
(applies  only  to  FTC) 

Adjudicative  proceedings  are  formal 
proceedings  conducted  imder  the 
statutes  administered  by  the 
Commission  which  are  required  by 
statute  to  be  determined  on  the  record 
after  an  opportunity  for  an  agency 
hearing.  An  adjudicative  proceeding  is 
commenced  when  an  affirmative  vote  is 
taken  by  the  Commission  to  issue  a 
complaint.  The  rules  provide  for  the 
respondent  to  answer  the  complaint 
within  a  specified  time,  for  discovery, 
and  for  a  hearing  held  before  an 
Administrative  Law  Judge  (ALJ)  for  the 
piu'pose  of  receiving  evidence  relevant 
and  material  to  the  Commission's 
complaint  and  the  respondent's  answer. 
The  hearings  are  open  to  the  public, 
except  to  the  extent  that  an  in  camera 


order  is  entered  by  the  ALJ  or  the 
Commission.  See  Rule  3.41(a). 

Rule  3.45  [16  C.F.R.  3.45]  provides  for 
in  camera  treatment  of  docmnents  and 
testimony  which  keeps  such  documents 
and  testimony  confidential  and  not  part 
of  the  public  record  of  the  hearing.  Rule 
3.45(b)  provides  that  the  ALJ  may  order 
documents,  testimony,  or  portions 
thereof  offered  into  evidence,  whether 
admitted  or  rejected,  to  be  placed  in 
camera  upon  a  finding  that  their  public 
disclosure  will  likely  result  in  a  clearly 
defined,  serious  injury  to  the  person, 
partnership  or  corporation  requesting 
their  in  camera  treatment;  only 
respondents,  their  coimsel,  authorized 
Commission  personnel,  and  court 
personnel  concerned  with  judicial 
review  shall  have  access  thereto.  The 
order  shall  provide  the  date  on  which  in 
camera  treatment  will  expire. 

16  C.F.R.  4.10(g),  ef  seq.,  FTC  Rules  of 
Practice  for  Adjudicative  Proceedings 
(apphes  only  to  FTC) 

Ride  4.10(g)  provides  that  the 
following  categories  of  materials 
obtained  by  the  FTC  may  be  disclosed 
in  FTC  administrative  or  coiul 
proceedings  subject  to  FTC  or  court 
protective  or  in  camera  orders  as 
appropriate:  (1)  Material  obtained 
through  compulsory  process  or 
voluntarily  in  lieu  thereof,  and 
protected  by  sections  21(b)  and  (f)  of  the 
FTC  Act;  (2)  material  designated  by  the 
submitter  as  confidential,  and  protected 
by  section  21(c)  of  the  FTC  Act;  or,  (3) 
material  that  is  confidential  commercial 
or  financial  information  protected  by 
section  6(f)  of  the  FTC  Act.  Prior  to 
disclosure  of  such  material  in  a 
proceeding,  the  submitter  will  be 
afi^orded  an  opportunity  to  seek  a 
protective  or  in  camera  order.  All  other 
material  obtained  by  the  FTC  may  be 
disclosed  in  FTC  administrative  or  court 
proceedings  at  the  FTC's  discretion 
except  where  prohibited  by  law. 

Rule  26(c)  of  the  Federal  Rules  of  Civil 
Procedure 

This  rule  provides  that  a  court  may 
grant,  in  civil  litigation  in  federal  court, 
a  protective  order  concerning  discovery, 
including,  inter  alia,  that  certain  matters 
not  be  inquired  into,  or  that  the  scope 
of  discovery  be  limited  to  certain 
matters;  and  that  a  trade  secret  or  other 
confidential  research,  development,  or 
commercial  information  not  be 
disclosed  or  be  disclosed  only  in  a 
certain  way. 

A  court  may  impose  sanctions  for 
violations  of  protective  orders  entered 
pursuant  to  this  rule. 
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18  U.S.C.  1831  et  seq..  Economic 
Espionage  Act 

This  statute  provides  criminal 
penalties  for  theft  of  trade  secrets,  as 
that  act  is  defined  in  the  statute.  It  also 
provides  criminal  penalties  for 
economic  espionage,  which  the  statute, 
in  essence,  defines  as  the  theft  of  trade 
secrets  to  benefit  a  foreign  power.  The 
penalty  for  individuals  convicted  of 
theft  of  trade  secrets  under  the  statute 
includes  a  fine  of  not  more  than 
$500,000,  or  imprisonment  of  not  more 
than  ten  years,  or  both,  and  for  an 
organization  includes  a  fine  of  not  more 
than  $5  million.  The  penalty  for 
individuals  convicted  of  economic 
espionage  under  the  statute  includes  a 
fine  of  not  more  than  $500,000,  or 
imprisonment  of  not  more  than  15 
years,  or  both,  and  for  orgemizations 
includes  a  fine  of  not  more  than  $10 
million.  Penalties  also  include  forfeiture 
of  property  used  in  or  derived  bom 
trade  secret  theft  or  economic 
espionage. 

The  statute  specifically  does  not 
prohibit  any  otherwise  lawful  activity 
conducted  by  a  govenunental  entity  of 
the  United  States,  a  state,  or  a  political 
subdivision  of  a  state,  nor  shall  it  be 
construed  to  affect  the  otherwise  lawful 
disclosure  of  information  by  any 
govenunent  employee  under  FOIA.  The 
statute  also  preserves  the  confidentiality 
of  trade  secrets  in  court  proceedings 
brought  thereunder. 

5  C.F.R.  2635.703,  Office  of  Government 
Ethics — Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch 

This  section  prohibits  the  improper 
use  of  non-public  information  by  an 
Executive  Branch  employee  to  further 
his  or  her  own  private  interest  or  that 
of  another  person.  Non-public 
information  is  information  that  the 
employee  gains  by  reason  of  federal 
employment  and  that  he  or  she  knows 
or  reasonably  should  know  has  not  been 
made  available  to  the  general  public. 
Section  2635.106  provides  that  any 
violation  may  be  cause  for  appropriate 
corrective  or  disciplinary  action 
pursuant  to  Government  wide 
regulations  or  agency  procedures,  which 
action  may  be  in  addition  to  any  action 
or  penalty  prescribed  by  law.  These 
sections  have  been  incorporated  by 
reference  in  the  FTC's  Rules.  See  16 
C.F.R.  5.1  etseq. 

15  U.S.C.  50  (Federal  Trade  Commission 
Act)  and  16  C.F.R.  4.10(c)  [applies  only 
to  FTC) 

This  section  of  the  FTC  Act  (and  the 
above-referenced  Rule)  provides  that 
any  officer  or  employee  of  the 


Rule  6  c  f  the  Federal  Rules  of  Criminal 
Procedi xe 

This  1  ule  governs  the  conduct  of 
grand  ji  ry  proceedings.  Subsection  (e) 
of  this  rule  prohibits,  without  the 
permission  of  a  court,  public  disclosure 
matte  rs  occurring  before  the  grand 
my  person  having  knowledge  of 
ceedings,  except  witnesses, 
fi'ee  to  disclose  their  testimony. 
Knowhng  violations  of  this  rule  are 
pimisha  ble  as  a  contempt  of  court. 
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5  U.S.C 
Act 


552,  Freedom  of  Information 


FOIA  is  a  statute  that  provides  that 
any  pen  on  has  a  right  of  access  to 
federal  i  igency  records,  except  to  the 
extent  t]  lat  FOIA  authorizes  the  agencies 
to  withl  lold  certain  records  from 
disclosi  xe.  Of  the  categories  of  records 
E  lay  be  withheld  under  FOIA, 
primary  relevance  to  the 
enforcement  agencies  are: 
secrets  and  conunercial  or 
information,  obtained  from  a 
that  is  privileged  or  confidential 
on  552(b)(4)): 
Recoitis  or  information  compiled  for 
enf(  trcement  purposes  to  the  extent 
disclosure  thereof  could  reasonably 
pei:ted,  inter  alia,  to  interfere  with 
enforce]  aent  proceedings  or  to  disclose 
the  ider  tity  of  a  confidential  source 
(subsection  552(b)(7)(A)  and  (D)); 

Igency  and  inter-agency 
memor^da  or  letters  that  would  be 

privileged  in  civil  discovery, 
att(imey  work-product  or  attomey- 
i4formation  (subsection 

)); 
Natiohal  defense  or  foreign  policy 
informa  tion  that  is  properly  classified 
(subsedion  552(b)(1)); 
Infon|iation  that  may  be  withheld  on 
of  other  specific  statutory 
(subsection  552(b)(3)). 
does  not  authorize  withholding 
information  from  Congress. 
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16.7,  Procedure  for  Processing 
for  Disclosure  of  Information 
to  the  Business  Information 
on  to  FOIA  (applies  only  to 


28  C.F. 

Request^ 

Subject 

Exempt 

DOJ) 

This  1  egulation  specifies  the 
procedi  res  DOJ  must  follow  before  it 
can  disc  lose,  in  response  to  a  request 
under  F  DIA,  any  materials  that  may 
qualify  or  exemption  fi-om  disclosure  as 
confidential  business  information.  The 
section  requires  that  before  any  such 
disclosi  je  can  be  made,  DOJ  provide 
notice  t )  submitters  of  information  that 
either:  (  )  has  been  designated  as 
confide  itial  business  information  by  the 
submitt?r;  or  (ii)  DOJ  has  reason  to 
believe  may  constitute  confidential 


business  information.  This  notice  is 
intended  to  enable  the  submitter  to 
object  to  the  planned  disclosiu^  and,  if 
the  submitter  chooses,  seek  a  protective 
order.  DOJ  is  not  required  to  provide 
notice  to  any  submitter  whose 
information  DOJ  has  determined  not  to 
disclose. 

This  regulation  does  not  provide 
specific  enforcement  mechanisms  for 
the  confidentiality  provision,  or 
penalties  for  its  breach.  Other  laws  and 
regulations,  however,  prohibit  the 
improper  use  of  non-public  information. 
See  discussion  in  part  B,  infra. 

5  U.S.C.  552a,  Privacy  Act 

The  Privacy  Act  permits  federal 
agencies  to  maintain  "systems  of 
records,"  i.e.,  records  that  are 
retrievable  by  the  name,  social  security 
number  or  other  personal  identifier  of 
an  individual  U.S.  citizen  (or  permanent 
resident  alien),  subject  to  requirements 
that  the  agencies  disclose  the  existence 
of  such  records  systems  and  that 
individuals  have  access  to  records 
concerning  themselves.  The  Privacy 
Act,  however,  sets  forth  several 
exceptions  to  this  general  restriction, 
including  one  that  permits,  under 
specified  circumstances,  agencies  to 
exempt  investigatory  material  compiled 
for  law  enforcement  purposes  from  such 
"systems  of  records"  and,  thereby,  to 
deny  access  to  such  material. 

B.  Laws  and  Procedures  Providing 
Sanctions  for  Breaches  of  the 
Confidentiality  Laws  and  Procedures 

18  U.S.C.  1905.  Trade  Secrets  Act 

This  statute  provides  criminal 
penalties  for  unauthorized  disclosiire  of 
trade  secrets  or  confidential  business 
information  by  any  govenunent 
employee  or  agent  of  DOJ  within  the 
meaning  of  the  Antitrust  Civil  Process 
Act,  who  comes  into  possession  or  gains 
knowledge  of  such  information  dm-ing 
the  course  of  his  or  her  employment  or 
official  duties.  Said  peneJties  include  a 
fine  of  not  more  than  $1,000,  one  year's 
imprisonment  or  both,  and  removal 
from  employment. 

18  U.S.C.  641,  Theft  of  Government 
Property,  Records 

This  statute  provides  criminal 
penalties  for  the  theft,  embezzlement, 
knowing  conversion,  or  imauthorized 
conveyance  of  any  record,  voucher, 
money,  or  "thing  of  value"  (which, 
according  to  judicial  interpretation, 
includes  information)  possessed  by  the 
United  States  Government.  Said 
penalties  include  a  fine  or 
imprisonment  of  not  more  than  10 
years,  or  both. 
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Commission  who  shall  make  public  any 
information  obtained  by  the 
Commission  without  its  authority, 
unless  directed  by  a  court,  shall  be 
deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  exceeding 
$5,000,  or  by  imprisonment  not 
exceeding  one  year,  or  by  fine  and 
imprisonment,  in  the  discretion  of  the 
court. 

n.  Australia 

A.  Confidentiality  Laws  and  Procedures 
The  Trade  Practices  Act  1974 

Section  89  outlines  the  procedure  for 
seeking  an  authorisation  from  the 
Australian  Competition  and  Consumer 
Commission  (as  used  in  this  Part  II, 
Commission)  in  relation  to  certain  anti- 
competitive conduct,  and  in  doing  so  it 
outlines  the  circumstances  in  which 
confidentiality  may  be  claimed  in 
relation  to  information  so  placed  before 
the  Commission  and  thus  excluded  from 
the  public  register  of  applications  for 
authorisation.  If  the  information 
contains  particulars  of  a  secret  formula 
or  process,  cash  consideration  offered 
for  shares  or  assets,  or  the  current  costs 
of  manufacturing,  producing  or 
marketing  goods  or  services,  then  it  will 
be  excluded  from  the  public  register. 
Further,  if  the  information  relates  to 
anything  else  the  Commission  in  its 
discretion  considers  to  be  confidential, 
it  may  exclude  the  information  from  the 
public  register. 

Where  the  Commission  refuses  a 
request  to  exclude  such  information 
from  the  public  register  on  the  basis  of 
its  confidential  nature,  the  person  who 
submitted  the  information  may 
withdraw  it,  in  which  case  that 
submission  will  not  form  part  of  the 
application  for  authorisation. 

Section  95  requires  that  the 
Conamission  keep  a  public  register  of 
notifications,  particularly  in  relation  to 
conduct  which  amounts  to  exclusive 
dealing.  (Once  notification  is  lodged, 
the  corporation  is  permitted  to  engage  in 
such  conduct  until  otherwise  notified 
by  the  Commission.)  The  section 
outlines  the  circumstances  in  which 
confidentiality  may  be  claimed  in 
relation  to  information  so  placed  before 
the  Commission  and  thus  excluded  from 
the  public  register  of  notification.  If  the 
information  contains  particulars  of  a 
secret  formula  or  process,  cash 
consideration  offered  for  shares  or 
assets,  or  the  current  costs  of 
manufacturing,  producing  or  marketing 
goods  or  services,  then  it  will  be 
excluded  from  the  public  register. 
Further,  if  the  information  relates  to 
anything  else  the  Commission  in  its 


discretion  considers  to  be  confidential, 
it  may  exclude  the  information  from  the 
public  register. 

Where  the  Commission  refuses  a 
request  to  exclude  such  information 
from  the  public  register  on  the  basis  of 
its  confidential  nature,  the  person  who 
submitted  the  information  may 
withdraw  it,  in  which  case  that 
submission  will  not  form  part  of  the 
notification. 

The  procedvu"es  for  requesting  that  a 
document  be  excluded  from  the  public 
register  on  the  basis  of  its  confidential 
nature  under  sections  89(5)  and  95(2) 
can  be  found  in  regulation  24(1)  of  the 
Trade  Practices  Regulations. 

Section  106  of  the  Trade  Practices  Act 
1974  grants  the  Australian  Competition 
Tribunal,  where  it  is  satisfied  that  it  is 
desirable  to  do  so  by  reason  of  the 
confidential  nature  of  any  evidence  or 
matter  or  for  any  other  reason,  the 
power  to  prohibit  or  restrict  the 
publication  of  evidence  given  before  it, 
whether  in  public  or  private,  or  of 
matters  contained  in  documents  filed  or 
lodged  with  the  Registrar,  received  in 
evidence  by  the  Tribunal  or  placed  in 
the  records  of  the  Tribimal. 

Section  155AA  of  the  Act  provides 
that  Commission  officials  must  not 
disclose  any  protected  Part  IV 
information  to  any  person  except  as  part 
of  the  official's  functions  as  a 
Commission  official  or  when  he/she  is 
required  by  law  to  disclose  the 
information.  "Protected  Part  fV 
information"  is  defined  as  information 
relating  to  a  matter  under  Part  IV  and 
which  has  been  obtained  by  the 
Commission  under  section  155.  Section 
155  enables  the  Commission  to  require 
a  person  to  answer  questions,  provide 
information  or  produce  documents,  if 
the  Conunission,  the  Chairperson  or 
Deputy  Chairperson  has  reason  to 
believe  that  a  person  is  capable  of 
furnishing  information  relating  to  a 
matter  that  may  constitute  a 
contravention  of  the  Trade  Practices 
Act. 

Section  157  of  the  Act,  amongst  other 
things,  provides  that:  (a)  where  a 
corporation  makes  an  application  for 
authorization;  or  (b)  where  the 
Commission  has  instituted  proceedings 
or  made  an  application  for  an  order 
against  a  corporation  or  other  person, 
the  Commission  shall  provide,  at  the 
request  of  the  corporation  or  other 
person,  a  copy  of  every  document 
furnished  to  or  obtained  by  the 
Commission  in  connexion  with  the 
matter  that  tends  to  establish  the  case  of 
the  corporation  or  other  person,  other 
than  dociunents  obtained  from  the 
corporation  or  other  person  or  prepared 
by  an  officer  or  professional  adviser  of 


the  Commission.  However,  subsections 
(2)  and  (3)  provide  that,  when  the 
Commission  declines  to  comply  with 
such  a  request,  a  Court  that  is  asked  to 
order  the  Commission  to  comply  may 
refuse  to  do  so  "if  the  Court  considers 
it  inappropriate  to  make  the  order  by 
reason  that  the  disclosure  of  the 
contents  of  the  document  or  part  of  the 
document  would  prejudice  any  person 
or  for  any  other  reason." 

The  Freedom  of  Information  Act  of  1982 

The  Freedom  of  Information  Act  1982 
gives  members  of  the  public  rights  of 
access  to  official  documents  of 
Commonwealth  Goverimient  Ministers 
and  agencies,  limited  only  by 
exceptions  and  exemptions  necessary 
for  the  protection  of  the  essential  public 
interests  and  the  private  and  business 
affairs  of  persons  in  respect  of  whom 
information  is  collected  and  held  by 
agencies.  Of  the  categories  of  documents 
that  are  exempt  from  disclosure  under 
FOI.  those  of  relevance  to  antitrust 
authorities  are: 

Section  33(1)  operates  to  exempt 
documents,  the  disclosure  of  which 
would  or  could  be  reasonably  expected 
to  cause  damage  to  the  security,  defence 
or  international  relations  of  the 
Commonwealth  or  would  divulge  any 
information  or  matter  communicated  in 
confidence  by  or  on  behalf  of  a  foreign 
government,  an  authority  of  a  foreign 
government  or  an  international 
organisation. 

Section  36  operates  to  exempt 
documents  where  disclosure  would 
disclose  opinion,  advice  or 
reconunendation,  or  consultation  or 
deliberation  relating  to  the  deliberative 
processes  involved  in  the  functions  of 
the  Commission,  and  such  disclosure 
would  be  contrary  to  the  public  interest. 

Section  37  exempts  documents  if 
disclosure  would,  or  could  reasonably 
be  expected  to,  prejudice  the  conduct  of 
an  investigation,  or  the  enforcement  or 
proper  administration  of  the  law. 
Documents  are  also  exempt  if  their 
disclosiu-e  under  this  Act  would,  or 
could  reasonably  be  expected  to, 
endanger  the  life  or  physical  safety  of 
any  person. 

Section  40(1  )(d)  exempts  documents 
where  disclosure  would,  or  could 
reasonably  be  expected  to,  have  a 
substantial  adverse  effect  on  the  proper 
and  efficient  conduct  of  the  operations 
of  the  Commission. 

Section  43(l)(a)  exempts  documents 
containing  trade  secrets. 

Section  43(1  )(b)  exempts  docuir>ents 
containing  information  having  a 
commercial  value  that  would,  or  could 
reasonably  be  expected  to,  be  destroyed 
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Section  43(l)(c)(i)  exempts  documents 
iisclosure  could  be  reasonably 
expect(  (d  to  unreasonably  adversely 
company  in  respect  of  its 
affairs. 
Sectilon  43(l)(c)(ii)  exempts 
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that  disclosure  would 
i  ce  future  supply  of  information 
(Commission. 

45  exempts  documents  the 
of  which  would  constitute  a 
of  confidence.  This  exemption 
to  information  communicated  to 
Commission  in  a  relationship  of 
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circum  stances  imparting  an  obligation 
of  conf  dentiality. 
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to  Section  23  of  the  Federal 
and  Order  15  of  the  Federal 
F  ules,  courts  may,  in  proceedings 
hem,  issue  orders  that 

may  not  be  disclosed  or 
isclosed  only  in  a  certain  way. 
Order  1 5  of  the  Federal 
I^ules  empowers  persons  seeking 
the  production  of  documents 
to  discovery,  to  rely  on  the  claim 
are  privileged  from 

e.g.  the  documents  are 
to  legal  professional  privilege,  or 
privilege.  (Order  15(17) 
the  right  of  parties  to  rely  on 
of  law  which  authorises  or 
the  withholding  of  any 
on  the  grounds  that  its 
would  be  harmful  to  the 
nterest.) 


OS  ire 


The  Privacy  Act  1988 


The 
scheme 
securit; ' 
person.  1 
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:ies 


1  'rivacy  Act  1988  establishes  a 
to  govern  the  collection,  storage, 
access,  use  and  disclosure  of 
information  by  Commonwealth 
through  a  set  of  rules  called 
Inform,  tion  Privacy  Principles.  This 
scheme  is  subject  to  prescribed 
excepti  dus  which  limit  an  agency's  use 
disci  osure  of  personal  information 
formption  Privacy  Principles  10  and 


or 
(In 
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The  Ac  rainistrative  Appeals  Tribunal 
Act  19:  5 


Sectipn  36  of  the  Administrative 
Tribunal  Act  1975  provides 
proceedings  before  it,  the 
General  may  certify  that 
osUre  of  a  document  would  be 
to  the  public  interest,  and  the 
must  do  everything  to  ensure 
information  in  the  document  is 
disclosed  other  than  to  a  member  of 
unal. 


Appeal^ 

that,  in 

Attorney 
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The  Administrative  Decisions  (Judicial 
Review)  Act  1977 

Under  section  13  of  the 
Administrative  Decisions  (Judicial 
Review)  Act  1977  an  application  may  be 
made  to  the  Commission  for  a  statement 
in  respect  of  a  decision  setting  forth, 
inter  alia,  the  reasons  for  the  decision, 
the  findings  on  material  questions  of 
fact,  and  a  reference  to  the  evidence  on 
which  the  findings  were  based.  Section 
13A  sets  out  information  not  required  to 
be  disclosed  in  response  to  such  an 
application,  including,  information  as  to 
a  person's  business  affairs  which  is 
supplied  in  confidence,  or  if  published, 
would  reveal  a  trade  secret. 

Under  section  14,  the  Attorney 
General  can  certify  that  the  disclosure  of 
information  would  be  contrary  to  the 
public  interest. 

The  Public  Service  Regulations 

Regulation  35  of  the  Public  Service 
Regulations  prohibits  an  officer  from 
disclosing  information  obtained  in  the 
course  of  official  duties  unless 
authorised  to  do  so. 

The  Evidence  Act  1995 

Section  130  of  the  Evidence  Act  1995 
provides  that  a  court  (whether  or  not  on 
the  application  of  a  person)  may  direct 
that  a  document  relating  to  matters  of 
state  not  be  adduced  as  evidence  on  the 
grounds  of  public  interest  in  preserving 
secrecy  or  confidentiality.  Information 
will  be  taken  to  relate  to  matters  of  state 
if  adducing  it  as  evidence  would,  inter 
alia,  prejudice  the  prevention, 
investigation  or  prosecution  of  an 
offence;  prejudice  the  prevention  or 
investigation  of,  or  the  conduct  of 
proceedings  for  recovery  of  civil 
penalties  brought  with  respect  to,  other 
contraventions  of  the  law;  or  disclose 
the  identity  or  existence  of  a 
confidential  source  of  information 
relating  to  the  enforcement  or 
administration  of  the  law. 

Section  131  provides  (subject  to 
certain  exceptions)  that  evidence  is  not 
to  be  adduced  of  communications  made 
or  documents  prepared  in  the  context  of 
attempts  to  negotiate  the  settlement  of  a 
dispute. 

The  Mutual  Assistance  in  Criminal 
Matters  Act  1987 

Section  43B  of  the  Mutual  Assistance 
in  Criminal  Matters  Act  1987  outlines 
restrictions  on  use  of  information  sent  to 
Australia  in  response  to  a  request  made 
by  the  Attorney  General  imder  the  Act 
in  relation  to  a  criminal  matter.  It 
provides  that  such  material  is  not  used 
or  disclosed  intentionally  for  any 
purpose  other  than  that  for  which  it  was 


requested  unless  the  Attorney  General 
has  approved  otherwise. 

The  restriction  on  unauthorised  use  of 
the  material  is  extended  to 
inadmissibility  in  evidence  in  any 
proceedings  other  than  those  for  which 
it  was  obtained  without  the  Attorney 
General's  approval.  In  addition,  any 
information,  document,  article  or  thing 
which  has  itself  been  obtained  directly 
or  indirectly  from  a  person  as  a  result 
of  imapproved  use  of  the  material 
received  ft-om  the  other  country  is  also 
inadmissible  in  evidence  in  any 
proceedings  other  than  those  for  which 
it  was  requested  (or  used  for  the 
purposes  of  any  other  investigation) 
without  the  Attorney  General's 
approval. 

Section  43B(4)  provides  a  penalty  of 
two  years  imprisonment  for 
contravention  of  subsection  (1). 

Section  43C  provides  a  penalty  of  two 
years  imprisonment  for  intentional 
disclosure  of  the  contents  of  a  request 
for  assistance,  of  the  fact  that  a  request 
has  been  made  or  of  the  fact  that 
assistance  has  been  granted  or  refused 
where  the  person  has  such  knowledge 
as  a  result  of  his  or  her  employment, 
unless  such  disclosure  is  necessary  in 
the  performance  of  his  or  her  duties  or 
the  Attorney  General  has  authorised 
such  disclosure. 

B.  Laws  and  Procedures  Providing 
Sanctions  for  Breaches  of  the 
Confidentiality  Laws  and  Procedures 

TheCrimes  Act  1914 

Section  70  of  the  Crimes  Act  1914 
provides  a  penalty  of  two  years 
imprisonment  for  unauthorised 
disclosure  by  a  Commonwealth  officer 
of  information  which  the  officer  has  a 
duty  not  to  disclose. 

The  Privacy  Act  1988 

Under  section  93  of  the  Privacy  Act 
1988,  a  confider  may  recover  damages 
from  a  confidant  in  respect  of  a  breach 
of  confidence  with  respect  to  personal 
information. 

The  Freedom  of  Information  Act  1982 

Section  59  of  the  Freedom  of 
Information  Act  1982  provides  that 
where  an  agency  makes  a  decision  that 
documents  relating  to  the  business, 
commercial  or  financial  affairs  of  a 
company  are  not  exempt  documents 
imder  section  43,  the  company  may 
apply  to  the  Administrative  AppesJs 
Tribunal  for  a  review  of  that  decision. 

Section  57  of  the  Freedom  of 
Information  Act  1982  provides  that  a 
person  may  complain  to  the 
Ombudsman  concerning  any  action 
taken  by  an  agency  in  the  exercise  of  its 
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powers  and  the  performance  of  its 
functions  under  the  Act.  The 
Ombudsman  cannot  overturn  the 
decision  of  an  agency,  although 
recommendations  can  be  made  to  that 
agency  or  the  responsible  minister. 

[FR  Doc.  99-11235  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  441 0-11 -P 

DEPARTMEffT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

action:  Request  OMB  Emergency 
Approval;  Swom  Statement  of  Refugee 
Applying  for  Admission  to  the  United 
States. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  imder  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
INS  is  requesting  emergency  review 
from  OMB  of  this  information  collection 
to  ensure  compliance  with  the  Vice 
President's  statement  that  the  United 
States  begin  processing  refugees  from 
Kosovar.  Emergency  review  and 
approval  of  this  ICR  ensures  that  the 
Kosovar  refugees  are  processed  as 
expeditiously  as  possible.  Therefore, 
OMB  approval  has  been  requested  by 
April  29,  1999.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  ALL  comments  and/or 
questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Mr.  Stuart  Shapiro,  202-395- 
7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Comments  regarding  the  emergency 
submission  of  this  information 
collection  may  also  be  submitted  via 
facsimile  to  Mr.  Shapiro  at  202-395- 
6974. 

Dxiring  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 


public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  July  6,  1999.  During  the  60-day 
regular  review,  ALL  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  directed  to  Mr.  Richard  A. 
Sloan,  202-514-3291,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice,  Room  5307, 
425  I  Street,  NW.,  Washington,  DC 
20536.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Swom  Statement  of  Refugee  Applying 
for  Admission  to  the  United  States. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-646,  Office  of 
International  Affairs,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  provides  the 
grounds  for  admissibility  to  the  United 
States  as  they  apply  to  refugees.  The 
information  collected  allows  INS  to 
make  admissibility  determinations  for 
refugees. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond:  75,000  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
bxu-den  (in  hours)  associated  with  the 
collection:  37,500  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  29.  1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-11211  Filed  5-*-99:  8:45  am) 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 
National  institute  of  Justice 

[OJP(NIJ)-1225] 
RIN1121-ZB58 

National  Institute  of  Justice 
Announcement  of  the  Availability  of 
the  Solicitation  for  Safe  School 
Technologies 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Annoimcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Solicitation  for  Safe  School 
Technologies." 

DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business,  Monday.  June  7, 
1999. 

ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street.  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1994). 

Background 

This  solicitation  seeks  proposals  to 
develop  new  or  improved  technologies 
and/or  implement  appropriate 
technologies  in  an  innovative  manner 
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Import^t  themes  to  be  addressed  in 
are:  How  important  is  the  new 
to  school  safety?  How  much 
I  ichnologj'  cost  to  purchase  and 
Are  there  hidden  costs?  What 
savings  on  labor?  How  much 
required  to  use  or  maintain 
ogy?  And,  how  will  courts 
echnology  in  terms  of  liability 
erence  with  personal 
Proposals  should  address 

themes,  however,  it  is  not 
to  explicitly  answer  each 
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will  be 
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installat 
systems, 
hiteresl  ed  organizations  should  call 
Natio  lal  Criminal  Justice  Reference 
(IICJRS)  at  1-800-851-3420  to 
c  opy  of  "Solicitation  for  Safe 
Tfchnologies"  (refer  to 

no.  SL000338).  For  World 
access,  connect  either  to 
at  http://www.ojp.usdoj.gov/ 
ilig.htm,  or  the  NCJRS  Justice 
Infonnati  Dn  Center  at  http:// 
www.ncji  s.org/fedgrant.htm#nij. 
Jeremy  Tri  ivis 

Director.  A  ational  Institute  of  Justice. 
[FRDoc.  9)-n241  Filed  5-4-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NIJ)-1226] 
RIN1121-:;B59 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  Video  Sensing  and 
Processing  Technologies 

AGENCY:  ( )ffice  of  Justice  Programs, 
National  nstitute  of  Justice,  Justice. 
ACTION:  N  otice  of  Solicitation. 


SUMMARY 

aval 

Justice 

and 


ilabili  y 


DATES 

is  close  o 
1999. 


Aimouncement  of  the 
of  the  National  Institute  of 
5  olicitation  for  Video  Sensing 
Proc(  ssing  Technologies." 

date  for  receipt  of  proposals 
business,  Friday,  May  28, 


Due 


ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1994). 

Background 

In  this  solicitation  the  National 
Institute  of  Justice  seeks  proposals  that 
offer  innovative  and  novel  technology 
approaches  that  increase  video  sensing 
and  processing  effectiveness.  Proposals 
must  describe  proposed  efforts  to 
advemce  video  sensing  and  processing 
beyond  the  state-of-the-art  and 
document  yoiu-  understanding  of  the 
current  state-of-the-art.  Possible  areas  of 
focus  include  officer  protection  and 
crime  prevention,  communication  and 
information  tecliAology,  and  forensic 
and  investigative  sciences.  These  topics 
are  not  all  inclusive. 

NIJ  anticipates  supporting  several 
grants  under  this  solicitation.  There  is 
$175,000  available  for  funding  this 
solicitation  in  FY  1999,  with  additional 
funding  possible  from  the  Safe  Schools 
Initiative.  It  is  anticipated  that  $800,000 
will  be  available  in  FY  2000. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Solicitation  for  Video 
Sensing  and  Processing  Technologies" 
(refer  to  document  no.  SL000348).  For 
World  Wide  Web  access,  connect  either 
to  either  NIJ  at  http:// 
wwrw.ojp.usdoj.gov/nij/funding.htm,  or 
the  NCJRS  Justice  Information  Center  at 
http://www.ncjrs.Org/fedgrant.htm#nij. 
Jeremy  Travis, 

Director.  National  Institute  of  Justice. 
IFR  Doc.  99-11242  Filed  5-4-99;  8:45  am) 

BILLING  CODE  44ia-18-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-063)] 

NASA  Advisory  Council  (NAC),  Task 
Force  on  International  Space  Station 
Operational  Readiness;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the  NAC 
Task  Force  on  International  Space 
Station  Operational  Readiness  (lOR).      ^ 
DATES:  Thursday,  May  13,  1999,  12:00 
p.m.-l:30  p.m.  Eastern  Standard  Time. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW,  Room  7B13,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Cleary,  Code  IH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4461. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  the  readiness  of  the  Shuttle 
{STS-96)  Mission  (ISS  assembly  flight 
2A.1).  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling 
priorities  of  the  key  participants. 
Visitors  will  be  requested  to  sign  a 
visitors  register. 

Dated:  April  28,  1999. 
Mathew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc.  99-11261  Filed  5-4-99;  8:45  am) 

BILUNG  CODE  7510-01-l> 


NATIONAL  GAMBLING  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  Impact 

Study  Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  At  its  thirteenth  regular 
meeting  the  National  Gambling  Impact 
Study  Commission,  established  under 
Public  Law  104-169,  dated  August  3, 
1996,  will  hear  possible  presentations 
from  one  or  more  subcommittees; 
continue  its  ongoing  review  of 
Commission  research  on  economic  and 
social  gambling  impacts;  and  deliberate 
on  possible  findings  and 
recommendations  for  the  Final  Report. 
DATES:  Monday,  May  17,  8:30  a.m.  to 
5:30  p.m.  and  Tuesday,  May  18,  8:30 
a.m.  to  5:30  p.m. 

ADDRESSES:  The  meeting  site  will  be: 
Federal  North  Holiday  Inn  on  the  Hill, 
415  New  Jersey  Avenue,  NW, 
Washington,  DC  20001. 
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Written  comments  can  be  sent  to  the 
Commission  at  800  North  Capitol  Street, 
NVV,  Suite  450,  Washington,  DC  20002. 
STATUS:  The  meeting  will  be  open  to  the 
public  both  days.  However,  the 
Commission  may  enter  into  executive 
session  during  their  lunch  period  from 
12:00  p.m.-l:30  p.m.  on  either  or  both 
days  May  17,  1999  and  May  18,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Stevens  at  (202)  523-8217  or  write 
to  800  North  Capitol  St.,  NW,  Suite  450, 
Washington,  DC  20002. 
SUPPLEMENTARY  INFORMATION:  For  a 
complete  agenda,  please  contact  the 
Commission.  This  information  will  also 
be  faxed  to  all  individuals  on  the 
Commission's  fax  list  and  posted  on  the 
Commission's  web  site,  www.ngisc.gov. 
Craig  Stevens, 

Communications  and  Logistic'Coordinator. 
|FR  Doc.  99-11192  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  6802-ET-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
This  is  the  second  notice  for  public 
comment;  the  first  was  published  in  the 
Federal  Register  at  64  FR  531,  and  no 
comments  were  received.  NSF  is 
forwarding  the  proposed  renewal 
submission  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance 
simultaneously  with  the  publication  of 
this  second  notice.  Comments  regarding 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  vdidity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  ad  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 


Desk  Officer  for  National  Science 
Foundation,  725-1 7th  Street.  N.W. 
Room  10235,  Washington,  D.C.  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  email  to  splimpto@nsf.gov. 
Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  703-306-1125  x2017. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  iriformation  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Title:  National  Science  Foundation 
Grant  Proposal  Guide. 

OMB  Control  Nuniber:  3145-0058. 

Summary  of  Collection:  The  mission 
of  the  National  Science  Foundation  is  to 
serve  as  a  catalyst  for  progress  through 
investment  in  science,  mathematics  and 
engineering.  The  agency  is  guided  by  its 
longstanding  commitment  to  the  highest 
standards  of  excellence  in  the  support  of 
discovery  and  learning.  NSF  pledges  to 
provide  the  leadership  and  stewardship 
necessary  to  sustain  and  strengthen  the 
Nation's  science,  mathematics,  and 
engineering  capabilities  and  to  promote 
the  use  of  those  capabilities  in  service 
to  society.  NSF's  continuing  mission  is 
set  out  in  the  preamble  to  the  National 
Science  Foundation  Act  of  1950  (Pub.  L. 
810507): 

"To  promote  the  progress  of  science:  to 
advance  the  national  health,  prosperity,  and 
welfare;  to  secure  the  national  defense;  and 
for  other  purposes." 

The  information  collected  is  used  to 
help  the  Foundation  fulfill  this 
responsibility  by  initiating  and 
supporting  merit-selected  research  and 
education  projects  in  all  the  scientific 
and  engineering  disciplines.  NSF 
receives  more  than  30,000  proposcds 
annually  for  new  or  renewal  support  for 
research  in  math/science/engineering 
education  projects  and  makes 
approximately  10,000  new  awards.  The 
Foundation  exercises  its  authority 
primarily  by  making  merit-based  grants 
and  cooperative  agreements  and 
providing  other  forms  of  assistance  to 
individual  researchers  and  groups,  in 
partnership  with  over  2800  colleges, 
imiversities  and  other  institutions — 
public  and  private,  state,  local  and 


federal — throughout  the  U.S.  The 
awards  are  based  mainly  on  evaluations 
of  proposal  merit  submitted  to  the 
Foundation  (see  OMB  Clearance  No. 
3145-0060). 

The  Foundation  has  a  continuing 
commitment  to  monitor  the  operations 
of  its  review  and  award  processes  to 
identify  and  address  excessive  reporting 
biu-dens.  The  Foundation  also  is 
committed  to  monitor  and  identify  any 
real  or  apparent  inequities  based  on 
gender,  race,  ethnicity,  or  handicap  of 
the  proposed  principal  investigator{s)/ 
project  director(s)  or  co-principal 
investigator(s)/co-project  director(s). 
The  collection  of  this  information  is  a 
part  of  the  regular  submission  of 
proposal  to  the  Foundation.  This 
information  also  is  protected  by  the 
Privacy  Act. 

Description  of  Respondents: 
Nonprofit  institutions:  state,  local  or 
tribal  govenmients;  and  business  or 
other  for-profit. 

Number  of  Respondents:  30,000. 

Frequency  of  Responses:  Amiually. 

Total  Burden  Hours:  The  Foundation 
estimates  that  an  average  of  120  hours 
is  expended  for  each  proposal 
submitted.  If  an  estimated  30,000 
proposals  are  expected  during  the 
course  of  one  year,  these  figures 
compute  to  an  estimated  3,600,000 
public  burden  hours  annually. 

Dated:  April  30,  1999. 
Suzanne  H.  Plimpton, 
Reports  Clearance  Officer,  National  Science 
Foundation. 

[FR  Doc.  99-11280  Filed  5-4-99;  8:45  am] 
BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  aimounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  May  11,  1999,  8:00am- 
5:30pm. 

Place:  Room  530,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  George  A.  Hazelrigg. 
Program  Director.  Design  and  Integration 
Engineering  Program,  (703)  306-1330. 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 
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Agen  la:  To  review  and  evaluate  Major 
Researc  fi  Instrumentation  (MRI)  proposals  as 
part  of  1  he  selection  process  for  awards. 

Reast  in  for  Closing:  The  proposals  being 
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individ  lals  associated  with  the  proposals. 

r  latters  that  are  exempt  under  5  U.S.C. 
(4)  and  (6)  of  the  Government  in  the 
Act. 


These 

522b(c) 

Sunshi 


lie  J 


Dated;  April  29.  1999. 

Linda  A  Jlen-Benton, 

Acting  i  )irector.  Division  of  Human  Resource 
Manage  ment. 


IFR  Dod.  99-11194  Filed  5- 
BILUNG  I  :OOE  7S55-01-M 
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NATIO  4AL  SCIENCE  FOUNDATION 

Specifl  I  Emphasis  Panel  In 
Experifnental  &  Integrative  Activities; 
Notice  of  Meeting 
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amended),  the  National  Science 
Foundation  announces  the  following 
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Special  Emphasis  Panel  in 
i^ental  &  Integrative  Activities  (1193). 
d  Time:  May  12.  1999,  1:00  p.m.- 


Room  1175,  National  Science 
ion,  4201  Wilson  Boulevard, 

VA. 
of  Meeting:  Closed. 
Contiict  Person:  Dr.  Dragana  Brzakovic, 
Program.  Experimental  and 
ve  Activities,  Room  1160,  National 
Foundation,  4201  Wilson  Boulevard, 
,  VA  22230  Telephone:  (703)  306- 
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Purpt  se  of  Meeting:  To  provide  advice  and 
recomm  endations  concerning  proposals 
submitt  id  to  the  National  Science 
Foundation  for  financial  support. 

'a:  To  review  and  evaluate  CISE 
proposa  Is  submitted  in  response  to  the 
announcement  (NSF  98-160). 
Reason  for  Closing:  The  proposals  being 
include  information  of  proprietary 
fi^ential  nature,  including  technical 
ion;  financial  data,  such  as  salaries; 
pergonal  information  concerning 

s  associated  with  the  proposals, 
n^atters  that  are  exempt  under  5  U.S.C. 
and  (6)  of  the  Government  in  the 
Act. 


)4)i 


II  e 

Datec  ;  April  29,  1999. 

Linda  A  lien-Benton, 

Acting  I  lirector.  Division  of  Human  Resource 
Manage  ment. 

[FR  Doc  .  99-1 1 195  Filed  5-4-99;  8:45  ami 

BILUNG  1 :00E  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Co.,  the 
Connecticut  Light  and  Power  Co.,  the 
Western  Massachusetts  Electric  Co.; 
Notice  of  Partial  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (the  licensee)  to 
withdraw  a  portion  of  its  July  17,  1998, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DFR-65 
for  the  Millstone  Nuclear  Power  Station, 
Unit  2,  located  in  Waterford,  CT. 

The  withdrawn  portion  of  the 
proposed  amendment  would  have 
revised  the  Millstone  Unit  2  Technical 
Specifications  Surveillance 
Requirement  4.8.1. 1.2.C  by  deleting  the 
words  "during  shutdown"  from  the  first 
sentence,  which  reads  "At  least  once 
per  18  months  during  shutdown." 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  12,  1998 
(63  FR  43207).  However,  by  letter  dated 
November  10, 1998,  the  licensee 
withdrew  this  portion  of  the  proposed 
change  as  discussed  above. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  17,  1998,  as 
supplemented  by  letter  dated  February 
11,  1999,  and  the  licensee's  letter  dated 
November  10,  1998,  which  withdrew  a 
portion  of  the  application  for  license 
amendment.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  CT  06360,  and  the 
Waterford  Public  Library,  49  Rope  Ferry 
Road,  Waterford.  CT  06385. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  B.  Eaton, 

Senior  Project  Manager,  Section  2  Project 

Directorate  I,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  99-11245  Filed  5-4-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-344] 

Portland  General  Electric  Co.;  Trojan 
Nuclear  Plant  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-1  issued  to  the 
Portland  General  Electric  Company 
(PGE  or  licensee)  for  the  Trojan  Nuclear 
Plant  (TNP  or  the  plant).  The  plant  is 
located  in  Columbia  County,  Oregon. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Permanently  Defueled 
Technical  Specifications  by  (1)  revising 
Subsection  4.1.1,  "Site  and  Exclusion 
Area  Boundaries,"  and  (2)  replacing 
existing  Figure  4.1-1  with  a  new  Figure 
4.1-1  and  adding  a  new  page  to  Figure 
4.1-1  to  reflect  the  access  controlled 
(ISFSI)  area. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  (LCA  242)  dated  February 
12,  1997. 

The  Need  for  the  Proposed  Action 

The  issuance  of  an  amendment  will 
allow  the  licensee  to  delete  the  ISFSI 
area  from  the  Permanently  Defueled 
Technical  Specifications.  This  will 
cause  the  ISFSI  to  be  regulated  under  10 
CFR  Part  72,  which  is  more  appropriate 
to  its  use  as  a  dry  fuel  storage  area. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  issuance  of  the 
amendment  will  not  have  any 
significant  effect  on  accident  risk  and 
the  possibility  of  environmental  impact. 
The  Commission  has  previously  issued 
an  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for  the 
Independent  Spent  Fuel  Storage 
Installation  at  "Trojan  Nuclear  Plant  (61 
FR  64378).  On  March  31,  1999,  the 
Commission  issued  a  10  CFR  Part  72 
license  to  PGE  to  permit  spent  fuel  from 
the  plant  to  be  placed  in  dry  storage  at 
an  ISFSI  at  the  facility. 

The  licensee  does  not  propose  any 
disposal  of  fuel  by  this  action  nor  any 
other  activities  that  have  not  already 
been  approved  by  the  NRC.  Therefore, 
the  proposed  action  does  not  increase 
the  probability  or  consequences  of  any 
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accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Envirormiental 
Statement  for  the  Trojan  Nuclear  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  20, 1999,  the  staff  consulted 
with  the  Oregon  State  Official,  Mr. 
Adam  Bless,  of  the  Oregon  Department 
of  Energy,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  12,  1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Branford  Price  Millar  Library,  Portland 
State  University,  934  S.W.  Harrison 
Street,  P.O.  Box  1151,  Portland,  Oregon 
97207. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  April  1999. 


For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Masnik, 

Chief,  Decommissioning  Section,  Project 
Directorate  IV  S-  Decommissioning.  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  99-11244  Filed  5-4-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  May  3,  10,  17,  and  24, 

1999. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  3 

Tuesday,  May  4 

9:00  a.m. 

*  Meeting  on  NRC  Response  to 

Stakeholder's  Concerns  (Public 
Meeting) 

*  Please  Note:  The  room  location  for 
the  Meeting  on  NRC  Response  to 
Shakeholders'  Concerns,  scheduled  for 
Tuesday,  May  4,  is  in  the  NRC 
auditorium,  Bldg  2,  NRC  Headquarters, 
Rockville,  Md. 

2:00  p.m. 
Meeting  on  Planning,  Budgeting  and 
Performance  Management  Process 
(PBPM)  and  Institutionalizing 
Change  (Public  Meeting)  (Contact: 
Jim  Blaha,  301^15-1703) 

Wednesday,  May  5 

10:00  a.m. 
Briefing  on  Safeguards  Performance 
Assessment  (Public  Meeting) 
1:30  p.m. 
Discussion  of  Intragovemmental 
Issues  (Closed — ex.  9b) 
2:30  p.m. 
Briefing  on  Status  of  Maintenance 
Rule  (Public  Meeting) 

Thursday,  May  6 

9:30  a.m. 
Briefing  on  Operating  Reactors  and 
Fuel  Facilities  (Public  Meeting) 
(Contact  Glenn  Tracy,  301-415- 
1725) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 

Week  of  May  10 — Tentative 

There  are  no  meetings  scheduled  for 
week  of  May  10. 


Week  of  May  17— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  May  17. 

Week  of  May  24— Tentative 

Thursday,  May  27 

11:30  a.m. 
Affirmation  Session  (Public  Meeting) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Bill  Hill  (301)415-1661. 

ADDITIONAL  INFORMATION:  By  a  vote  of 
5-0  on  April  26,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Shieldalloy 
Metallurgical  Corp.  (Cambridge.  Ohio 
Facility),  Docket  No.  40-8948-MLA, 
Memorandum  and  Order  (Denying 
Petition  to  Intervene),  LBP-99-12  (Feb. 
23,  1999);  International  Uranium  (USA) 
Corporation  Petition  for  Review  of  LBP- 
99-5;  Aharon  Ben-Haim.  Ph.D.,  Docket 
No.  IA-97-068,  LBP-99-4,  Initial 
Decision  (Affirming  Enforcement  Order 
with  Modifications)  (Feb.  8,  1999); 
Proposed  License  to  Export  High 
Enriched  Uranium  (HEU)  for  Production 
of  Medical  Isotopes  at  the  Canadian 
Maple  Reactors;  North  Atlantic  Energy 
Service  Corp.  (Seabrook  Station,  Unit  1), 
Docket  No.  59—443,  Draft  Commission 
Memorandum  and  Order  Terminating 
the  Proceeding;  and,  Boston  Edison 
Company  and  Enterg>'  Nuclear 
Generation  Company  (Pilgrim  Nuclear 
Power  Station),  Docket  No.  50-293. 
Draft  Commission  Memorandum  and 
Order  Terminating  the  Proceeding" 
(Public  Meeting)  be  held  on  April  26, 
and  on  less  than  one  week's  notice  to 
the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smi/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operation 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@narc.gov  or 
dkw@nrc.gov. 
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Dated 
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Secretary. 
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NUCLEAjR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendnients  to  Facility  Operating 
License^  Involving  No  Significant 
Hazards  Considerations 

I.  Backgitiund 

Piirsuait  to  Public  Law  97-415,  the 
U.S.  Nuc  ear  Regulatory  Commission 
(the  Com  nission  or  NRC  staff)  is 
publishii  g  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  At(»mic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commiss  ion  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  uider  a  new  provision  of  section 
189  of  th( !  Act.  This  provision  grants  the 
Commiss  on  the  authority  to  issue  and 
make  inn  mediately  effective  any 
amendm«  nt  to  an  operating  license 
upon  a  d(  termination  by  the 
Commiss  on  that  such  amendment 
involves  :io  significant  hazards 
consideration,  notwithstanding  the 
pendenc]  before  the  Commission  of  a 
request  fc  r  a  hearing  from  any  person. 

This  hi  veekly  notice  includes  all 
notices  oi  amendments  issued,  or 
proposed  to  be  issued  from  April  10, 
1999,  through  April  23,  1999.  The  last 
biweekly  notice  was  published  on  April 
21.  1999  64  FR  19554). 

Notice  of  Consideration  of  Issuance  of 
to  Facility  Operating 
Proposed  no  Significant 
i  'Consideration  Determination, 
Oppt  rtunityfor  a  Hearing 

Co  nmission  has  made  a 
determination  that  the 
amendment  requests  involve 

hazards  consideration. 
Commission's  regidations  in 
92,  this  means  that  operation 
ity  in  accordance  with  the 
amendment  would  not  (1) 
significant  increase  in  the 

or  consequences  of  an 
reviously  evaluated;  or  (2) 
possibility  of  a  new  or 
and  of  accident  from  any 
•reviously  evaluated;  or  (3) 
significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendme  nt  request  is  shown  below. 
The  Commission  is  seeking  public 
comment;  on  this  proposed 


Amendments 
Licenses, 
Hazards 
and 

The 
proposed 
following 
no  signi 
Under  the 
lOCFR 
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proposed 
Involve  a 
probabi 
accident 
create  the 
different 
accident 
involve  a 
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determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  shoxdd  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville.  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  4,  1999,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW. 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 


facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
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amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inmiediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Sti-eet,  NW., 
Washington,  DC,  and  at  the  local  public 


docimient  room  for  the  particular 
facility  involved. 

Carolina  Power  &■  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  April  12, 
1999. 

Description  of  amendment  request: 
The  proposed  one-time  technical 
specification  (TS)  change,  effective 
through  September  30,  1999,  provides  a 
Required  Action  and  Completion  Time 
for  the  Ultimate  Heat  Sink  (UHS)  in  the 
event  that  service  water  temperatiire 
exceeds  the  current  95°F  surveillance 
limit.  It  involves  an  allowance  to 
continue  operation  for  a  period  of  8 
hours  with  the  UHS  at  a  temperatiu^ 
greater  than  the  temperature  limits 
provided  in  TS  Limiting  Condition  of 
Operation  3.7.8,  "Ultimate  Heat  Sink 
(UHS)"  and  provides  an  upper  UHS 
temperature  limit  beyond  which  plant 
shutdown  is  required. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Carolina  Power  &  Light  (CP&L)  Company 
has  evaluated  the  proposed  Technical 
Specification  change  and  has  concluded  that 
it  does  not  involve  a  significant  hazards 
consideration.  The  conclusion  is  in 
accordance  with  the  criteria  set  forth  in  10 
CFR  50.92.  The  bases  for  the  conclusion  that 
the  proposed  change  does  not  involve  a 
significant  hazards  consideration  are 
discussed  below. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  systems, 
structures  or  components.  The  proposed 
change  allows  plant  operation  for  a  short 
period  of  time  when  the  service  water 
temperature  exceeds  95°F,  requires  an  hourly 
surveillance  when  service  water  temperature 
exceeds  95°F,  provides  an  upper  UHS 
temperature  limit  beyond  which  a  plant 
shutdown  is  required,  and  specifies  an 
expiration  date  beyond  which  the  current 
requirements  are  restored.  If  the  service  water 
temperature  is  restored  within  the  allowed 
time,  a  plant  shutdown  is  not  required.  This 
minimizes  plant  transients,  which  reduces 
the  probability  of  a  reactor  trip  and  the 
resulting  challenges  to  mitigating  systems.  A 
service  water  temperature  of  up  to  99°F  does 
not  increase  the  failure  rate  of  systems, 
structures  or  components  because  the 
systems,  structures,  and  components  are 
designed  for  higher  temperatiues  than  at 
which  they  operate. 

The  Service  Water  (SW)  System 
temperature  is  not  assumed  to  be  an 
initiating  condition  of  any  accident  evaluated 


in  the  safety  analysis  report.  Therefore,  the 
allowance  of  a  limited  time  for  service  water 
temperature  to  be  in  excess  of  95°F  does  not 
involve  an  increase  in  the  probability  of  an 
accident  previously  evaluated  in  the  safety 
analysis  report  (SAR).  The  SW  System 
supports  operability  of  safety  related  systems 
used  to  mitigate  the  consequences  of  an 
accident.  The  service  water  temperature  is 
not  expected  to  increase  significantly  beyond 
95°F  due  to  the  limited  time  allowed  by  the 
proposed  change  in  conjunction  with  the 
generally  slow  rate  of  temperature  increase 
experienced  from  thermal  changes  in  Lake 
Robinson.  The  capability  of  components  to 
perform  their  safety  related  function  is  not 
affected  up  to  a  service  water  temperature  of 
99°F  with  the  exception  of  the  Containment 
Air  Recirculation  Fan  Coolers.  The  heat 
removal  capacity  of  the  Containment  Air 
Recirculation  Fan  Coolers  is  not  expected  to 
be  significantly  reduced  by  a  small  increase 
in  service  water  temperature.  If  heat  removal 
is  not  significantly  reduced,  containment 
pressure  and  leakage  will  not  be  significantly 
increased,  and  the  doses  from  containment 
leakage  will  not  be  significantly  increased. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  SAR. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  ftijm  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  systems, 
structures  or  components.  A  service  water 
temperature  of  up  to  99°F  does  not  introduce 
new  failure  mechanisms  of  systems, 
structiues  or  components  not  already 
considered  in  the  SAR  because  the  systems, 
structures,  and  components  are  designed  for 
higher  temperatLires  than  at  which  they 
operate.  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  allow  a  small 
increase  in  service  water  temperature  above 
the  design  basis  limit  for  the  SW  System  and 
delay  by  8  hours  the  requirement  to 
shutdown  the  plant  when  the  service  water 
system  design  limit  is  exceeded.  There  are 
design  margins  associated  with  systems, 
structures  and  components  that  are  cooled  by 
the  service  water  system  that  are  affected. 
The  capability  of  components  to  perform 
their  safety  related  function  is  not  affected  up 
to  a  service  water  temperature  [of]  99°F  with 
the  exception  of  the  Containment  Air 
Recirculation  Fan  Coolers.  The  Containment 
Air  Recirculation  Fan  Coolers  remove  heat 
from  containment  to  mitigate  containment 
pressure  and  temperature  following  a  MSLB 
[main  steamline  break]  inside  containment  or 
a  Large  Break  LOCA  [loss-of-coolant 
accident]  inside  containment.  An  increase  in 
service  water  temperature  in  excess  of  the 
design  limit  due  to  hot  weather  conditions  is 
expected  to  be  small  due  to  the  limited  time 
allowed  by  the  proposed  change  in 
conjunction  with  the  generally  slow  rate  of 
temperature  increase  experienced  from 
thermal  changes  in  Lake  Robinson. 
Therefore,  the  effect  on  the  Containment  Air 


24194 


Federal  Register /Vol.  64,  No.  86  /  Wednesday,  May  5,  1999 /Notices 


Recircu  ation  Fan  Coolers'  heat  removal 
capacit)/  and  the  resulting  containment 
pressuit  and  temperature  is  expected  to  be 
small.  T  lerefore,  there  is  no  significant 
reductio  n  in  margin  of  safety  associated  with 
this  chai  ige. 

The  r  IRC  staff  has  reviewed  the 
license<i's  analysis  and,  based  on  this 
review,! it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendijient  request  involves  no 
signific^t  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  Ck>llege  Avenue,  Hartsville, 
South  Carolina  29550. 

Attor  ley  for  licensee:  William  D. 
Johnsoi ,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  k  Light 
Compaay,  Post  Office  Box  1551, 
Raleigh  North  Carolina  27602. 

NBC  Section  Chief:  Sheri  R.  Peterson. 

Commonwealth  Edison  Company, 

Vo.  50-254,  Quad  Cities  Nuclear 
Station,  Units  1,  Rock  Island 
Illinois 
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County, 

Date  I  }f  amendment  request:  March 
30,  199(1 
Description  of  amendment  request: 
am  »ndment  would  revise  the  Quad 
N  uclear  Power  Station,  Unit  1 
Techniqal  Specifications  (TS)  by 

the  Surveillance  Requirements 
2  to  allow  a  one-time 
of  the  18-month  requirement 
set  test  or  replace  one  half 
Steam  Safety  Valves 
to  an  interval  of  24  months. 
for  proposed  no  significant 
consideration  determination: 
required  by  10  CFR  50.91  (a),  the 

has  provided  its  analysis  of  the 
no  significant  hazards 
conside  ration,  which  is  presented 
below: 

Does  tie 


change  involve  a  significant 
n  the  probability  or  consequences 
accident  previously  evaluated? 

posed  changes  request  a  one-time 
the  surveillance  requirement  for 

and  Target  Rock  S/RV  (Safety 
ve).  The  surveillance  interval 
MSSVs  and  Target  Rock  S/RV 
not  a  precursor  assumed  in  any 
y  analyzed  accident.  Therefore,  the 
y  of  a  previously  evaluated 
las  not  been  increased, 
pr  jposed  extension  is  consistent  with 
Code  requirement  to  test  20%  of 
e  population  every  24  months  with 
valves  in  the  sample  group  being 
evfery  60  months.  The  proposed 

I  ire  also  consistent  with  NUREG 
Reiision  1,  and  do  not  adversely  affect 
ant  safety  margins  or  the  reliability 
equipment  assumed  to  operate  in  the 
lysis.  Operating  experience  and 
materiel  condition  of  the  MSSVs 


and  Target  Rock  S/RV  support  the 
expectation  that  they  will  continue  to 
perform  their  intended  function.  Therefore, 
the  consequences  of  a  previously  evaluated 
accident  have  not  been  increased. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No  new  equipment  is  required,  nor  will  the 
MSSVs  and  Target  Rock  S/RV  be  operated  in 
a  different  manner  during  the  period  of  the 
extended  surveillance  interval.  The  proposed 
changes  are  consistent  with  NUREG  1433, 
Revision  1,  requirements  for  sjifety  valve 
surveillance  intervals  as  well  as  the  ASME 
Code  requirements  for  testing  safety  valves. 
Operating  experience  and  superior  materiel 
condition  of  the  MSSVs  and  Target  Rock  S/ 
RV  support  the  expectation  that  they  will 
continue  to  perform  their  intended  function. 
Therefore,  the  possibility  of  a  new  or 
different  accident  has  not  been  increased. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  amendment  represents  an 
extension  to  the  ciurent  TS  SRs  that  would 
otherwise  be  provided  generically  by  the 
ASME  Code.  The  proposed  changes  are  also 
consistent  with  NUREG-1433,  Revision  1, 
and  do  not  adversely  affect  existing  plant 
safety  margins  or  the  reliability  of  the 
equipment  assumed  to  operate  in  the  safety 
analysis.  The  proposed  changes  have  been 
evaluated  and  foimd  to  be  acceptable  for  use 
at  Quad  Cities  Nuclear  Power  Station  based 
on  system  safety  analysis  requirements  and 
operational  performance.  The  MSSVs  and 
Target  Rock  S/RV  provisions  continue  to  be 
adequately  maintained  during  plant 
operation.  The  proposed  changes  to  the 
MSSVs  and  Target  Rock  S/RV  surveillance 
interval  do  not  significantly  reduce  existing 
plant  safety  margins  since  excellent  materiel 
condition  and  acceptable  surveillance  test 
results  support  the  expectation  that  no 
significant  degradation  will  occur  over  the 
extended  interval. 

The  proposed  changes  are  based  on  NRC 
accepted  provisions  at  other  operating  plants 
that  are  applicable  at  Quad  Cities  Nuclear 
Power  Station  and  maintain  necessary  levels 
of  system  or  component  reliability. 

The  proposed  amendment  for  Quad  Cities 
Nuclear  Power  Station  will  not  reduce  the 
availability  of  systems  required  to  mitigate 
accident  conditions. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 


NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Bock  Island  County,  Illinois 

Date  of  amendment  request:  March 
30, 1999. 

Description  of  amendment  request: 
This  amendment  request  proposes  to 
change  the  Technical  Specifications 
(TSs)  to  allow  an  alternate  methodology 
for  quantifying  Reactor  Coolant  System 
(RCS)  leakage  when  the  normal  RCS 
leakage  detection  system  is  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  current  Technical  Specifications 
require  a  periodic  measurement  of  RCS 
leeikage.  The  normal  method  for  quantifying 
RCS  leakage  is  to  use  the  DWFDS  [Drywell 
Floor  Drain  Sump]  and  DWEDS  [Drywell 
Equipment  Drain  Sump]  flow  totalizers.  The 
proposed  TS  change  would  allow  an 
alternate  method  for  quantifying  RCS  leakage 
when  a  flow  totalizer  is  not  available.  The 
proposed  change  has  no  impact  on  the 
frequency  for  monitoring  RCS  leakage  and 
would  only  be  used  for  a  maximum  of  30 
days  while  the  normal  leakage  monitoring 
system  is  being  restored  to  an  operable 
condition.  The  alternate  methodology  for 
quantifying  leakage  has  a  measurement 
sensitivity  that  is  consistent  with  the  normal 
method.  The  proposed  change  does  not 
impact  any  system  structure  or  component 
used  to  mitigate  the  consequences  of  an 
accident  and  there  will  be  no  change  in  the 
types  or  significant  increase  in  the  amounts 
of  any  effluents  released  offsite. 

Therefore  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  involves  no  physical 
modifications  to  any  system,  structure  or 
component  used  to  mitigate  the 
consequences  of  an  accident.  The  operation 
of  the  DWEDS  and  DWFDS  are  not  being 
altered  in  any  way  that  could  affect  their 
ability  to  function  during  an  accident 
condition. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  current  TS's  require  a  periodic 
measurement  of  RCS  leakage.  The  normal 
method  for  quantifying  RCS  leakage  is  to  use 
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the  DWFDS  and  DWEDS  flow  totalizers.  The 
proposed  technical  specifications  change 
would  allow  an  alternate  method  for 
quantifying  RCS  leakage  when  a  flow 
totalizer  is  inoperable.  The  proposed  change 
has  no  impact  on  the  frequency  for 
monitoring  RCS  leakage  and  would  only  be 
used  for  a  maximum  of  30-days  while  the 
normal  leakage  monitoring  system  is  being 
restored  to  an  operable  condition.  The 
proposed  alternate  methodology  for 
quantifying  leakage  has  a  measurement 
sensitivity  that  is  consistent  with  the  normal 
method. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  and, 
Rock  Island  County,  Illinois 

Date  of  amendment  request:  March 
30,  1999. 

Description  of  amendment  request: 
This  amendment  request  proposes  to 
revise  license  conditions  in  each  of  the 
respective  Operating  Licenses  to  delete 
those  license  conditions  that  no  longer 
apply,  make  an  editorial  change  in  the 
Unit  1  license,  and  provide  clarifying 
information  regarding  the  license 
condition  concerning  equalizer  valve 
restrictions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  FR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  initial  conditions  and  methodologies 
used  in  the  accident  analyses  remain 
unchanged.  The  proposed  changes  do  not 
change  or  alter  the  design  assumptions  for 
the  systems  or  components  used  to  mitigate 
the  consequences  of  an  accident.  Therefore, 
accident  analyses  results  are  not  impacted. 

The  proposed  changes  delete  various 
license  conditions  that  have  been  completed, 


make  editorial  changes,  and  provide 
clarifying  information.  The  changes  are 
administrative.  No  physical  or  operational 
changes  to  the  facility  will  result  from  the 
proposed  changes. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  affect  the 
design  or  operation  of  any  system,  structure, 
or  component  in  the  plant.  The  safety 
functions  of  the  related  structures,  systems, 
or  components  are  not  changed  in  any 
manner,  nor  is  the  reliability  of  any 
structures  ,  systems,  or  component  reduced. 
The  changes  do  not  affect  the  manner  by 
which  the  facility  is  operated  and  do  not 
change  any  facility  design  feature,  structure, 
system,  or  component.  No  new  or  different 
type  of  equipment  will  be  installed. 

The  proposed  changes  delete  various 
license  conditions  that  have  been  completed, 
make  editorial  changes,  and  provide 
clarifying  information.  The  changes  are 
administrative.  No  physical  or  operational 
changes  to  the  facility  will  result  from  the 
proposed  changes. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  amy  previously 
evaluated. 

Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety  for  the 
following  reasons: 

The  proposed  changes  are  administrative 
in  nature  and  have  no  impact  on  the  margin 
of  safety  of  any  Technical  Specification. 
There  is  no  impact  on  safety  limits  or 
limiting  safety  system  settings.  The  changes 
do  not  affect  any  plant  safety  parameters  or 
setpoints.  The  proposed  changes  delete 
various  license  conditions  that  have  been 
completed,  make  editorial  changes,  and 
provide  clarifying  information.  No  physical 
or  operational  changes  to  the  facility  will 
result  from  the  proposed  changes. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 


Duke  Energy  Corporation,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  March 
25,  1999. 

Description  of  amendment  request: 
The  amendments  would  revise  the 
Technical  Specifications  (TS)  to 
redefine  the  "trip  setpoint"  in  a  number 
of  locations  as  the  "nominal  trip 
setpoint."  The  current  definition  results 
in  upper-or  lower-bound  numerical 
values  not  to  be  exceeded  for  setpoints. 
This  proposed  new  definition  would 
permit  the  setpoints  to  be  set  within  a 
tolerance  range  around  the  number 
specified  in  various  tables.  The  TS 
locations  affected  are:  Table  3.3.1-1, 
"Reactor  Trip  System  Instrumentation;" 
Table  3.3.2-1,  "Engineered  Safety 
Feature  Actuation  Instrumentation;" 
Surveillance  Requirement  3.3.5.2;  Table 
3.3.6-1,  "Containment  Purge  and 
Exhaust  Isolation  Instrumentation;"  and 
Limiting  Condition  of  Operation  (LCO) 
3.4.12.  Sections  of  the  associated  TS 
Bases  document  would  also  be  revised 
to  reflect  the  TS  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  The  proposed  changes  are  consistent 
with  the  current  licensing  basis  for  Catawba 
Nuclear  Station,  the  setpoint  methodology 
used  to  develop  the  Trip  Setpoints,  the 
Catawba  Safety  Analyses,  and  current  station 
calibration  procedures  and  practices.  The 
Reactor  Trip  System  and  Engineered  Safety 
Features  Actuation  System  are  not  accident 
initiating  systems;  they  are  accident 
mitigating  systems.  Therefore,  these 
proposed  changes  will  have  no  impact  on 
any  accident  probabilities.  Accident 
consequences  will  not  be  affected,  as  no 
changes  are  being  made  to  the  plant  which 
will  involve  a  reduction  in  reliability  of  these 
systems.  Consequently,  any  previous 
evaluations  associated  with  accidents  will 
not  be  affected  by  these  changes. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  proposed  changes  are  consistent 
with  the  current  licensing  basis  for  Catawba 
Nuclear  Station,  the  setpoint  methodology 
used  to  develop  the  Trip  Setpoints,  the 
Catawba  Safety  Analyses,  and  current  station 
calibration  procedures  and  practices.  No 
changes  are  being  made  to  actual  plant 
hardware  which  will  result  in  any  new 
accident  causal  mechanisms.  Also,  no 
changes  are  being  made  to  the  way  in  which 
the  plant  is  being  operated.  Therefore,  no 
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consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1 .  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  would  allow  an 
orderly  return  to  service  of  inoperable 
equipment.  This  change  does  not  alter 
the  functional  characteristics  of  any 
plant  component  and  does  not  allow 
any  new  modes  of  operation  of  any 
component.  The  accident  mitigation 
features  of  the  plant  are  not  affected  by 
the  proposed  amendment  request. 
Therefore,  this  proposed  amendment 
would  not  result  in  a  significant  change 
in  the  types  or  significant  increase  in 
the  amoimts  of  any  effluents  that  may  be 
released  off  site.  No  modifications  to  the 
plant  have  been  proposed  due  to  this 
amendment  request.  The  proposed 
change  would  permit  equipment 
removed  from  service  to  comply  with 
required  actions  to  be  returned  to 
service  under  administrative  controls  to 
verify  the  operability  of  the  equipment 
being  returned  to  service  or  of  other 
related  equipment.  Although  returning 
inoperable  equipment  to  service  for 
testing  may  temporarily  compromise 
single  failure  criteria,  administrative 
controls  will  ensure  the  time  involved 
will  be  limited  to  only  that  required  to 
demonstrate  component  or  system 
operability.  This  LCO  provides  an 
acceptable  method  of  restoring 
equipment  to  service  for  the  sole 
purpose  of  demonstrating  its  operability 
or  the  operability  of  other  related 
equipment.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

No  modifications  were  made  to  the 
plant  due  to  this  amendment  request. 
The  proposed  change  does  not  alter  the 
functional  characteristics  of  any  plant 
component  and  does  not  allow  any  new 
modes  of  operation  for  any  component. 
This  proposed  amendment  would 
facilitate  the  testing  of  equipment  in  its 
design  configuration  to  demonstrate 
operability.  The  use  of  TS  3.0.6  would 
be  limited  to  the  time  absolutely 
necessary  to  perform  the  test.  Therefore, 
this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 


The  addition  of  TS  3.0.6  is  considered 
necessary  to  establish  an  allowance  that 
is  not  formally  recognized  in  the  current 
TSs.  Without  this  allowance,  situations 
can  arise  in  which  certain  components 
could  not  be  restored  to  operable  status 
without  requiring  a  plant  shutdovvTi.  It 
is  not  the  intent  that  the  TSs  preclude 
the  return  to  service  of  a  component  to 
confirm  its  operability.  This  allowance 
is  deemed  to  represent  a  more  stable, 
safe  operation  than  requiring  a  plant 
shutdown  to  complete  the  restoration 
and  confirmatory  testing.  The  time 
period  during  which  the  equipment  is 
returned  to  service  in  conflict  with  the 
requirements  of  the  TS  Action  statement 
is  limited  to  the  time  absolutely 
necessary  to  perform  the  indicated 
surveillance  requirement.  TS  3.0.6  does 
not  provide  time  to  perform  any  other 
preventive  or  corrective  maintenance. 
The  period  of  time  during  which  the 
equipment  is  retiumed  to  service  will  be 
limited  by  administrative  controls  and 
is  considered  very  small.  Therefore,  the 
probability  of  an  accident  during  that 
time  period  is  also  very  small  and  is 
considered  to  be  insignificant.  Thus,  it 
can  be  concluded  that  the  proposed 
change  does  not  affect  the  ciurent 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocafion .Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Sti-eet,  NW,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  March  9, 
1999. 

Description  of  amendment  request: 
The  proposed  change  woidd  modify  the 
Technical  Specifications  to  increase  the 
inservice  inspection  interval,  and 
reduce  the  scope  of  volumetric  and 
surface  examinations  for  the  reactor 
coolant  pump  flywheels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  Nuclear  Regulatory  Commission  has 
provided  standards  in  10  CFR  50.92(c)  for 
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determining  whether  a  significant  hazard 
exists  due  to  a  proposed  amendment  to  an 
Operating  License  for  a  faciHty.  A  proposed 
amendment  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  proposed  changes 
would:  (1)  Not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  Not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  Not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  Davis- 
Besse  Nuclear  Power  Station  has  reviewed 
the  proposed  changes  and  determined  that  a 
significant  hazards  consideration  does  not 
exist  because  operation  of  the  Davis-Besse 
Nuclear  Power  Station,  (DBNPS)  Unit  No.  1, 
in  accordance  with  these  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators, 
conditions,  or  assumptions  are  affected  by 
the  proposed  changes  to  Technical 
Specification  Surveillance  Requirement 
4.4.10.1,3  in  the  frequency  and  scope  of 
volumetric  and  surface  examinations  for  the 
Reactor  Coolant  Pump  (RCP)  motor 
flywheels. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  changes  in  the  frequency 
and  scope  of  volumetric  emd  surface 
examinations  for  the  RCP  motor  flywheels 
will  not  affect  any  previously  evaluated 
accidents.  Accidents  associated  with  failure 
of  the  flj'wheel  were  not  evaluated  in  the 
DBNPS  Updated  Safety  Analysis  Report 
(USAR).  The  design,  fabrication,  and  testing 
of  flywheels  in  accordance  with, the  guidance 
found  in  NRC  Regulatory  Guide  1.14, 
"Reactor  Coolant  Pump  Flywheel  Integrity," 
Revision  1,  August  1975,  minimizes  the 
potential  for  flywheel  failure.  The  proposed 
changes  have  been  demonstrated  to  maintain 
conservative  testing  requirements  for  the 
flywheels. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because  chcinges  in  the 
frequency  and  scope  of  volumetric  and 
surface  examinations  for  the  RCP  motor 
flywheels  will  not  affect  the  reliability  of  RCP 
motor  flywheels.  No  new  failure  mode  is 
introduced  since  the  proposed  changes  do 
not  involve  a  modification  or  change  in 
operation  of  any  plant  systems,  structures,  or 
components. 

3.  Not  involve  a  significant  reduction  in 
the  margin  of  safety.  As  shown  in 
Westinghouse  Topical  Report  WCAP- 
14535A,  "Topical  Report  on  Reactor  Coolant 
Pump  Flywheel  Inspection  Elimination," 
November  1996,  ^CP  motor  flywheels  have 
been  inspected  for  twenty  years  without  any 
service  induced  flaws  being  identified. 
Additionally,  tha  analyses  demonstrated  that 
the  flywheels  are  manufactured  from  high 
quality  steel,  have  a  high  fracture  toughness, 
and  have  a  very  high  flaw  tolerance.  The 
topical  report  indicates  that  the  flywheels 
could  be  operated  for  forty  years  without 
inspection,  and  there  would  be  no  significant 
increase  in  the  probability  of  failure  of  the 
flywheels.  However,  inspections  are 
proposed  to  continue  at  a  frequency  of  once 


every  ten  years  as  a  conservative  measure. 
Thus,  the  margin  of  safety  is  not  reduced 
significantly  by  the  proposed  change  in 
inspection  frequency. 

Based  on  the  above,  the  Davis-Besse 
Nuclear  Power  Station  has  determined  that 
the  License  Amendment  Request  does  not 
involve  a  significant  hazards  consideration. 
As  this  License  Amendment  Request 
concerns  a  proposed  change  to  the  Technical 
Specifications  that  must  be  reviewed  by  the 
Nuclear  Regulatory  Commission,  this  License 
Amendment  Request  does  not  constitute  an 
unreviewed  safety  question. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  OH  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  March 
31,  1999. 

Description  of  amendment  request: 
The  proposed  change  would  modify 
Cooper  Nuclear  Station's  technical 
specification  administrative  controls  for 
unit  staff  qualifications  for  the  shift 
supervisor,  senior  operator,  licensed 
operator,  shift  technical  advisor,  and 
radiological  manager. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  provides 
enhancement  to  the  current  requirements  and 
clarifies  the  qualifications  and  training 
requirements  for  the  shift  supervisor,  senior 
operator,  licensed  operator,  shift  technical 
advisor,  and  Radiological  Manager.  This 
provides  additional  assurance  that  these 
personnel  are  properly  trained  and  qualified 
for  their  positions;  therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  than  evaluated  in  the  Updated 
Safety  Analysis  Report  (USAR).  The 
proposed  change  provides  enhancement  to 
the  current  requirements  and  clarifies  the 
qualifications  and  training  requirements  for 
the  shift  supervisor,  senior  operator,  licensed 
operator,  shift  technical  advisor,  and 
Radiological  Manager.  The  revised 
administrative  controls  for  unit  staff 
qualifications  are  an  enhancement  to  the 
current  requirements;  therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

The  proposed  change  will  not  create  a 
significant  reduction  in  the  margin  of  safety. 
The  proposed  change  provides  enhancement 
to  the  current  requirements  and  clarifies  the 
qualifications  and  training  requirements  for 
the  shift  supervisor,  senior  operator,  licensed 
operator,  shift  technical  advisor,  and 
Radiological  Manager.  This  provides 
additional  assurance  that  these  personnel  are 
properly  trained  and  qualified  for  their 
positions;  therefore,  the  proposed  change 
will  not  create  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Memorial  Library, 
1810  Courthouse  Avenue,  Auburn.  NE 
68305. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail.  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  amendment  request:  March 
31,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Table 
3.6.1.2-1,  "Allowable  Leak  Rates 
through  Valves  in  Potential  Bypass 
Leakage  Paths,"  by  adding  two  relief 
valves,  with  associated  leak  rate  criteria, 
to  be  installed  on  the  drywell 
equipment  drain  line  and  drywell  floor 
drain  line  during  the  refueling  outage  in 
the  spring  of  2000.  Specifically: 

(i)  For  the  drywell  equipment  drain 
line,  the  reference  to  the  inboard 
isolation  valve  (2DER*M0V119)  would 
be  replaced  with  a  reference  to  the 
isolation  valve  and  its  associated  relief 
valve  (2DER*M0V119  and 
2DER*RV344); 

(ii)  For  the  drywell  floor  drain  line, 
the  reference  to  the  inboard  isolation 
valve  (2DFR*MOVl21)  would  be 
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with  a  reference  to  the 
atjon  valve  and  its  associated  relief 
2DFR*MOVl21  and 
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A  footnote  for  both  above  changes 
be  added  to  state,  "For  valves 
MOV  119  and  2DER*RV344,  and 
for  valves  2DFR*MOVl21  and 
RV228,  this  limit  shall  be  the 
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TS  amendment. 
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will  not  involve  a  significant 
in  the  probability  or  consequences 
ident  previously  evaluated, 
ijroposed  amendment  will  add  one 
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2DER*Z40)  and  one  relief 
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ion  2DFR*Z39).  These  valves  will  be 
on  piping  between  the  inboard 
isolation  valve  and  the  primary 
wail.  These  drain  lines 
potential  bypass  leakage  paths  from 
containment  to  the  environment 
subject  to  maximum  allowable 
valve  leak  rates,  as  specified  in 
1.2-1  of  the  Technical 
ions  (TS).  The  purpose  of  adding 
Ives  is  to  protect  the  piping  between 
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penetrations  affected  by  this  modification, 
will  not  be  changed.  No  new  bypass  leakage 
paths  to  the  environment  will  be  created  and 
no  new  failure  modes  will  be  introduced. 
Should  the  relief  valves  open  and  fail  to 
close,  the  effectiveness  of  the  containment 
and  other  fission  product  barriers  will  not  be 
compromised.  As  a  result,  accident  dose  rates 
will  remain  unchanged  and  within  the  limits 
of  10  CFR  50,  Appendix  A,  General  Design 
Criterion  19.  and  10  CFR  100.  None  of  the 
accident  assumptions  described  in  Section 
6.2,  titled  "Contciinment  Systems"  and 
Chapter  15,  titled  "Accident  Analysis,"  of  the 
NMP2  Updated  Safety  Analysis  Report 
(USAR)  is  adversely  affected  by  the  proposed 
modifications.  Therefore,  this  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  isolation  valves  associated  with 
penetrations  2DER*Z40  (drywell  equipment 
drain  line)  and  2DFR*Z39  (drywell  floor 
drain  line)  perform  an  accident  mitigation 
function  by  isolating  the  containment  during 
and  after  certain  postulated  accidents.  The 
addition  of  relief  valves  between  the  inboard 
and  outboard  isolation  valves  will  enhance 
the  capability  of  the  existing  isolation  valves 
to  perform  their  function  without  the  risk  of 
failure  due  to  piping  overpressurization. 
Consistent  with  the  guidance  in  Generic 
Letter  96-06,  the  consequences  of  a  stuck- 
open  relief  valve  malfunction  have  been 
evaluated  and  are  acceptable.  Should  the 
relief  valve  fail  to  close  after  opening,  the 
existing  outboard  isolation  valve  will 
perform  its  function  to  isolate  the 
containment.  Therefore,  operation  of  NMP2 
in  accordance  with  this  proposed 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  ft-om  any 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  installation  of  the  relief 
valves  will  not  adversely  affect  primary 
containment  integrity,  the  maximum 
allowable  leak  rates  for  the  affected 
penetrations,  any  other  fission  product 
barriers,  or  any  plant  safety/operational 
limits.  The  relief  valves  will  assure  that  the 
associated  isolation  valves  do  not  fail  as  the 
result  of  piping  overpressure  during  and  after 
postulated  accidents,  which  will  preserve  the 
radiological  margin  of  safety.  Therefore, 
operation  of  NMP2  in  accordance  with  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  S.  Singh  Bajwa 

Northeast  Nuclear  Energy  Company 
(NNECO).  et  al.  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request:  March  2, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
require  two  service  water  (SW)  pumps 
and  their  associated  strainers  to  be 
operable  to  declare  a  service  water 
system  (SWS)  loop  operable.  The 
proposed  amendment  would  also  (1) 
modify  the  existing  action  statement  to 
take  into  account  one  or  more  service 
water  pump(s)  or  strainers  being 
inoperable  and  (2)  make  changes  to  the 
appropriate  Bases  section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
revision  in  accordance  with  10  CFR50.92  and 
has  concluded  that  the  revision  does  not 
involve  any  Significant  Hazards 
Considerations  (SHC).  The  basis  for  this 
conclusion  is  that  the  three  criteria  of 
10CFR50.92(c)  are  not  satisfied.  The 
proposed  Technical  Specification  revision 
does  not  involve  an  SHC  because  the  revision 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  TS  [Technical  Specification) 
change  adds  an  additional  AOT  [allowed 
outage  time]  for  one  of  four  of  the  service 
water  pumps/strainers  in  the  SWS.  The 
capabilities  of  the  SWS  were  evaluated  in 
order  to  ensure  that  a  significant  increase  in 
the  probability  or  consequences  of  the 
following  previously  evaluated  accidents, 
LOP  [loss  of  power],  LOCA  [loss-of-coolant 
accident]  with  concurrent  LOP  and 
secondary  side  piping  break  inside 
containment,  are  precluded  by  SWS 
mitigative  functions.  As  the  above  DBA's 
[design  basis  accidents]  are  not  caused  by  the 
failure  of  the  SWS  to  operate,  the  SWS  can 
not  affect  the  probability  of  these  accidents 
to  occur. 

Since  both  pumps/strainers  in  each  loop 
are  covered  by  the  ACTION  statement  in  the 
TS  when  inoperable  (due  to  failure  or 
maintenance),  and  the  proposed  ACTION 
statement  for  two  inoperable  service  water 
pumps  in  a  single  loop  is  consistent  with  the 
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current  ACTION  statement,  there  is  no 
impact  on  the  capability  to  maintain  core 
decay  heat  removal  following  a  DBA. 
Further,  the  revised  TS  will  improve 
availability  of  the  SWS.  The  LCO  [limiting 
condition  for  operation)  and  ACTION 
statements  help  ensure  that  the  SWS, 
including  pumps/strainers,  are  kept  in  a 
condition  which  allows  it  to  perform  all  its 
design  functions  including  providing  core 
decay  heat  removal  and  the  SFP  [spent  fuel 
pool]  cooling.  As  such,  there  is  no  affect  on 
the  consequences  of  previously  evaluated 
accidents. 

Thus,  it  is  concluded  that  the  proposed 
revision  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  SWS  is  used  to  remove  heat  from  the 
reactor  plant  auxiliary  systems  and  other 
systems.  Only  one  of  four  pumps  is  required 
to  be  operating  during  normal  plant 
conditions.  In  addition,  only  one  100% 
capacity  pump  is  required  to  provide  the 
necessary  flow  to  mitigate  the  consequences 
of  a  DBA.  This  change  continues  to  require 
two  pumps/strainers  per  loop  to  be  operable 
and  imposes  strict  controls  on  the  AOT  for 
the  SWS  pumps/strainers  via  the  imposition 
of  the  LCO  controls  on  the  SWS.  This  assures 
that  four  service  water  pumps/strainers  will 
always  be  available  or  the  plant  will  be  in  an 
ACTION  STATEMENT.  The  SWS  is  used  to 
mitigate  the  consequences  of  an  accident  and 
will  not  cause  an  accident. 

Thus,  this  proposed  revision  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  [in]  a 
margin  of  safety. 

This  change  will  have  no  impact  on  the 
performance  of  any  safety  related  system 
covered  by  the  TS.  This  change  explicitly 
defines  the  number  of  pumps/strainers 
required  for  the  SWS  to  be  considered 
OPERABLE  and  the  ACTION  required  which 
specifies  the  AOT  for  inoperable 
components.  The  required  flow  rate  for 
accident  mitigation  continues  to  be  available 
to  all  ECCS  (emergency  core  cooling  system] 
components  and  their  support  systems.  As 
such,  this  change  does  not  increase  the  peak 
clad  temperature  for  a  DBA-LOCA. 

The  proposed  Technical  Specification 
change  adds  an  additional  AOT  for  one  of 
four  of  the  service  water  pumps/strainers  in 
the  SWS.  Two  service  water  pumps/strainers 
are  required  to  perform  the  design  function 
of  the  SWS;  one  pump  to  mitigate  the  DBA 
and  the  other  to  reduce  the  potential  of  the 
SFP  boiling  which  could  occur  if  a  service 
water  pump  is  unavailable  for  SFP  cooling 
after  a  design  basis  LOCA. 

The  existing  TS  Bases  states  that  "The 
OPERABILITY  of  the  Service  Water  System 
ensures  that  sufficient  cooling  capacity  is 
available  for  continued  operation  of  safety- 
related  equipment  during  normal  and 
accident  conditions.  The  redundant  cooling 
capacity  of  this  system,  assuming  a  single 
failure,  is  consistent  with  the  assumptions 
used  in  the  safety  analyses." 


Since  this  change  continues  to  control  the 
availability  of  the  SW  pumps  by  placing  the 
system  in  an  ACTION  statement  with  one 
loop  out  of  service,  then  the  change  will 
continue  to  comply  with  the  existing  BASES 
requirements.  Thus  it  is  concluded  that  the 
proposed  revision  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
revision  does  not  involve  a  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Coimsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Section  Chief:  James  W.  Clifford. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Dockets  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  Nos.  2  and  3,  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
December  24,  1998. 

Description  of  amendment  request: 
Revises  the  setpoints  and  limits  of 
allowable  values  for  loss  of  power  (LOP) 
instrumentation  for  4kV  emergency 
busses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  LOP  instrumentation  provides  safety- 
related  electrical  equipment  protection.  No 
new  equipment  is  added  to  the  plant  as  a 
result  of  the  proposed  changes.  Separation  of 
the  4kV  emergency  buses  from  the  grid  is  the 
only  potential  transient  that  previously 
existed  based  on  operation  of  these  relays. 
Based  on  the  revised  Voltage  Regulation 
Study,  which  incorporates  the  effects  of 
system  improvements  and  additional 
conservatisms,  there  is  no  significant 
increase  in  the  probability  of  this  separation. 
The  relay  time  delay  settings  are  such  that 


the  relays  will  detect  and  respond  to  an 
actual  sustained  degradation  of  voltage,  but 
will  not  actuate  in  response  to  normal 
operational  voltage  fluctuations.  No  accident 
initiators  will  be  impacted  by  the  proposed 
setpoint  changes.  All  safety  systems  will  be 
able  to  perform  their  safety  functions. 
Accident  mitigation  is  achieved  by  these 
relays  by  ensuring  adequate  voltage  is 
maintained  throughout  the  Class  IE  electrical 
distribution  system. 

The  existing  allowable  values  and  the 
proposed  allowable  values  for  Functions  2,  3, 
4,  and  5  have  been  analyzed  and  both  values 
are  acceptable  for  operation.  During 
implementation  of  modification  96-01511 
(changing  of  the  relay  setpoints),  the  4kV 
buses  could  be  in  one  of  the  three 
configurations:  (a)  Both  sources  have  relays 
set  at  the  existing  setpoints,  (b)  one  set  of 
source  relays  with  the  existing  old  setpoints 
and  the  other  set  with  the  proposed  revised 
setpoints,  or  (c)  both  sources  have  relays  set 
at  the  proposed  revised  setpoints.  Each  of 
these  configurations  is  acceptable  because 
the  existing  and  proposed  values  satisfy  the 
design  limits  established  within  the  setpoint 
calculation  and  the  Voltage  Regulation 
Study. 

For  Functionjs)  4  and  5.  the  present  TS  has 
separate  entries  in  Table  3.3.8.1-1,  for  the 
internal  and  external  time  delay.  This 
proposed  change  will  combine  these  internal 
and  external  time  delays  for  simplicity.  The 
aggregate  time  delay  is  the  important 
parameter  and  it  is  the  only  time  delay  that 
is  analyzed.  The  internal  time  delay 
minimizes  the  relay  contact  wear  and 
reduces  the  number  of  external  time  delay 
relay  actuations  due  to  transient  voltage  dips. 
The  internal  time  delay  provides  no  other 
output  functions.  Therefore,  there  will  be  no 
impact  on  the  Class  IE  power  distribution 
system  to  perform  its  intended  design 
function. 

Therefore,  the  proposed  changes  described 
above,  or  operation  while  modification  96- 
01511  is  being  implemented,  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  LOP  instrumentation 
setpoint  changes  will  not  result  in  any  new 
accidents  or  operational  transients. 
Separation  of  the  4kV  emergency  buses  from 
the  grid  is  the  only  potential  transient  that 
previously  existed  based  on  operation  of 
these  relays.  Based  on  the  revised  Voltage 
Regulation  Study,  which  incorporates  the 
effects  of  system  improvements  and 
additional  conservatisms,  there  is  no 
significant  increase  in  the  probability  of  this 
separation,  emd  the  proposed  setpoint 
changes  would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated.  The  relay  time  delay 
settings  are  such  that  the  relays  will  detect 
and  respond  to  an  actual  sustained 
degradation  of  voltage,  but  will  not  actuate  in 
response  to  normal  operational  voltage 
fluctuations.  The  proposed  setpoint  changes 
for  these  relays  and  the  proposed  combining 
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of  the  inl  emal  and  external  time  delays  will 
not  becoi  ne  initiators  of  different  types  of 
accident!  or  transients.  Additionally,  since 
the  existi  ng  and  proposed  allowable  values 
for  the  L(  )P  instrumentation  functions  are 
within  tf  e  band  established  by  the  Voltage 
Regulatic  n  Study,  both  values  are  acceptable 
for  opera  ion  during  the  implementation  of 
modifica  ion  96-01511.  Therefore,  the 
possibilil  y  of  a  new  or  different  icind  of 
accident  han  previously  evaluated  is  not 
created. 

3.  The  proposed  changes  do  not  involve  a 
signiBcai  t  reduction  in  a  margin  of  safety. 

All  LO  '  instrumentation  functions  will 
continue  lo  be  carried  out.  The  proposed 
setpoint  <  nd  allowable  value  changes  have 
been  eval  uated  within  the  Voltage  Regulation 
Study  an  I  the  Plant  Electrical  Load  Study. 
The  relay  setpoints  have  been  established 
using  IISI  ;P  setpoint  methodology.  The 
setpoint  (  etermination  accounts  for  relay 
accuracy,  potential  transformer  accuracy, 
measurer  lent  and  test  equipment  accuracy, 
and  marg  n  above  the  design  limit 
establish*  d  within  the  Voltage  Regulation 
Study.  Tl  e  proposed  setpoint  changes  for 
these  rela  ys  and  the  proposed  combining  of 
the  interr  al  and  external  time  delays  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  A<  ditionally,  since  the  existing  and 
proposed  allowable  values  for  the  LOP 
insfrumei  itation  functions  are  within  the 
band  esta  )lished  by  the  Voltage  Regulation 
Study,  bo  :h  values  are  acceptable  for 
operation  during  the  implementation  of 
modificat  on  96-01511.  Therefore,  having 
both  valu  (s  during  the  implementation  of 
modificat  on  96-01511  does  not  involve  a 
significan  t  reduction  in  a  margin  of  safety. 

The  N  IC  staff  has  reviewed  the 
licensee' s  analysis  and,  based  on  this 
review,  i  t  appears  that  the  three 
standard  s  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendm  ent  request  involves  no 
significa  it  hazards  consideration. 

Local .  ^ublic  Document  Room 
location:  Government  Publications 
Section,  5tate  Library  of  Pennsylvania, 
(REGIOh  AL  DEPOSITORY)  Education 
Building  Walnut  Street  and 
Commor  wealth  Avenue,  Box  1601, 
Harrisbu -g,  PA  17105. 

Attom  "iv  for  Licensee:  J.W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  P  -oject  Director:  Elinor  G. 
Adensan 


•ar  d 


PECO 
Electric 
Power 
City  Electric 
277  and 
Power  Stl^tion 
County, 


Energy  i 


Company,  Public  Service 
c  nd  Gas  Company,  Delmarva 
Light  Company,  and  Atlantic 
Company,  Dockets  Nos.  50- 
50-278,  Peach  Bottom  Atomic 
Units  Nos.  2  and  3.  York 
.  Pennsylvania 


Date  o'  application  for  amendments: 
February  12,  1999. 

Descri  )tion  of  amendment  request: 
Adminis  rative  changes  to  correct 


typographic  errors  in  Technical 
Specifications  (TS)  introduced  in 
previous  amendments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  correct 
typographical  errors  and  are  administrative 
only  and  do  not  impact  the  operation  of  the 
facility.  In  each  case,  the  action  of  the 
intended  TS  requirements  were  satisfactorily 
completed  when  the  change  was 
implemented.  These  corrections  are 
administrative  only  and  have  no  effect  on 
any  previously  evaluated  accident  scenario. 
The  changes  will  not  alter  the  operation  of 
equipment  assumed  to  be  available  for  the 
mitigation  of  accidents  or  transients,  nor  will 
they  alter  the  operation  of  equipment 
important  to  safety  previously  evaluated. 

Therefore,  the  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fix)m  any  accident  previously 
evaluated. 

The  proposed  changes  correct 
typographical  errors  and  are  administrative 
only  and  will  not  involve  any  physical 
changes  to  the  plant  SSCs  [systems, 
structures,  or  components].  In  each  case,  the 
action  of  the  intended  TS  requirements  were 
satisfactorily  completed  when  the  change 
was  implemented.  These  corrections  are 
administrative  only  and  have  no  effect  on 
any  previously  evaluated  accident  scenario. 
The  proposed  changes  do  not  allow  operation 
in  any  mode  that  is  not  already  evaluated. 
The  changes  will  not  alter  the  operation  of 
equipment  important  to  safety  previously 
evaluated. 

Therefore,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  correct 
typographical  errors  and  are  administrative 
only  and  will  not  affect  the  manner  in  which 
the  facility  is  operated,  or  change  equipment 
or  features  which  affect  the  operational 
characteristics  of  the  facility.  The  proposed 
changes  have  no  impact  on  any  safety 
analysis  assumptions  or  margins  of  safety. 

Therefore,  these  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Attorney  for  Licensee:  ].Vi .  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  Section  Chief:  James  W.  Clifford. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  L  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia  . 

Date  of  amendment  request  January 

21,  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  Technical  Specification  Tables 
3.3.6.1-1  and  3.3.6.2-1  by  increasing 
the  Allowable  Values  for  the  high 
radiation  trip  for  the  exhaust  monitors 
for  the  reactor  building  and  the 
refueling.  The  January  21, 1999, 
amendment  request  supercedes  the  July 

22,  1998,  amendment  request  which 
was  noticed  in  the  Federal  Register  on 
August  26,  1998  (63  FR  45529). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1).  Do  the  proposed  changes  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  Unit  1  and  Unit  2  reactor  building  and 
refueling  floor  ventilation  exhaust  radiation 
monitors  perform  no  function  in  preventing, 
or  decreasing  the  probability  of,  a  previously 
evaluated  accident.  The  monitors  are 
designed  to  monitor  ventilation  exhaust  for 
indications  of  a  release  of  radioactive 
material  resulting  from  a  design  basis 
accident  and  initiate  appropriate  protective 
actions.  Because  the  proposed  changes  affect 
only  the  ventilation  exhaust  radiation 
monitors,  the  probability  of  an  accident 
previously  evaluated  remains  the  same. 

The  function  of  the  reactor  building  and 
the  refueling  floor  ventilation  exhaust 
radiation  monitors,  in  combination  with 
other  accident  mitigation  systems,  is  to  limit 
fission  product  release  during  emd  following 
postulated  design  basis  accidents.  The 
proposed  new  Allowable  Values  for  the  high 
radiation  trip  will  continue  to  ensure  the 
offsite  doses  resulting  from  a  design  basis 
accident  do  not  exceed  the  NRC-approved 
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licensing  basis.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  increase  the 
radiation  level  at  which  the  ventilation 
exhaust  monitors  actuate;  however,  the 
manner  in  which  their  actuation  logic 
functions  and  the  systems  that  isolate  or 
actuate  as  a  result  are  unaffected  by  the 
proposed  changes.  Furthermore,  the 
ventilation  exhaust  monitors  will  continue  to 
perform  their  design  function  of  limiting 
offsite  doses  to  NRC-approved  licensing 
limits  at  the  higher  Allowable  Values. 
Therefore,  the  proposed  changes  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  Bases  for  Unit  1  and  Unit  2  Technical 
Specifications  Tables  3.3.6.1-1  and  3.3.6.2-1 
state  that  the  Allowable  Values  for  the  reactor 
building  and  refueling  floor  ventilation 
exhaust  radiation  monitors  "are  chosen  to 
ensure  radioactive  releases  do  not  exceed 
offsite  dose  limits."  The  proposed  Allowable 
Values  ensure  the  radiation  monitors  actuate 
at  a  radiation  level  sufficient  to  ensure  offsite 
doses  are  within  the  NRC-approved  licensing 
basis.  The  proposed  Allowable  Values 
comply  with  the  margin  of  safety  defined  in 
the  Technical  Specifications  Bases  for  the 
ventilation  exhaust  radiation  monitors; 
therefore,  the  proposed  changes  do  not 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC. 

NRC  Section  Chief:  Richard  L.  Emch. 
Jr. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  March 
30,  1999. 

Description  of  amendment  request: 
The  licensee  has  proposed  to  relocate 
Technical  Specification  3/4.3.3.4, 
"Meteorological  Instrumentation,"  and 
its  associated  Bases  to  the  Technical 
Requirements  Manual  (TRM).  Because 


the  TRM  is  incorporated  within  the 
South  Texas  Project  updated  final  safety 
analysis  report  (UFSAR)  for  the  units, 
changes  to  the  requirements  on  the 
meteorological  instrumentation  that 
would  be  relocated  to  the  TRM  would 
be  controlled  in  accordance  with  10 
CFR  50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  affected  system  and  components  (i.e., 
meteorological  monitoring  instrumentation] 
are  not  assumed  as  initiators  of  analyzed 
events,  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  [this 
affected  system)  and  components  will  be 
relocated  from  the  Technical  Specifications 
to  the  Technical  Requirements  Manual, 
which  is  incorporated  in  the  South  Texas 
Project  UFSAR  and  will  be  maintained 
pursuant  to  10  CFR  50.59.  In  addition,  the 
Meteorological  Monitoring  System 
components  are  addressed  in  existing 
surveillance  procedures  which  are  also 
controlled  by  10  CFR  50.59  and  subject  to  the 
change  control  provisions  imposed  by  plant 
administrative  procedures,  which  endorse 
applicable  regulations  and  standards.  The 
associated  changes  to  the  Technical 
Specification  Index  are  administrative. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  change  does  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed]  or  make 
changes  in  the  methods  governing  normal 
plant  operation.  This  change  will  not  impose 
different  requirements,  and  adequate  control 
of  information  will  be  maintained. 
Furthermore,  this  change  will  not  alter 
assumptions  stated  in  the  safety  analysis  or 
licensing  basis.  The  associated  changes  to  the 
Technical  Specification  Index  are 
administrative.  Therefore,  this  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significcmt  reduction  in  a  margin  of  safety. 

This  change  will  not  reduce  a  margin  of 
safety  because  the  change  has  no  impact  on 
any  safety  analysis  assumptions.  In  addition, 
the  relocated  requirements  and  surveillances 
for  the  affected  structures,  systems,  and 
components  remain  the  same  as  the  existing 
Technical  Specifications.  Because  any  future 
changes  to  these  requirements  or  the 
surveillance  procedures  will  be  evaluated  per 


the  requirements  of  10  CFR  50.59;  there  is  no 
[significant]  reduction  in  a  margin  of  safety. 
The  associated  changes  to  the  Technical 
Specification  Index  are  administrative  and 
have  no  potential  effect  on  the  margin  of 
safety.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges,  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW., 
Washington.  DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant  (SQN),  Units  1  and  2, 
Hamilton  County,  Tennessee 

Date  of  application  for  amendments: 
March  2,  1999  (TS  98-05). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  SQN  Operating  Licenses  DPR- 7  7 
(Unit  1)  and  DPR-79  (Unit  2)  by 
eliminating  a  requirement  to  have  an 
Lidependent  Safety  Engineering  Group 
(ISEG),  conditions  imposed  by  NUREG- 
0737.  Because  of  evolution  through 
numerous  reorganizations  and 
reassignments,  these  license  conditions 
are  no  longer  necessary  and  the 
Tennessee  Valley  Authority  (TVA,  the 
licensee)  proposes  deleting  them. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  possibility  of  occurrence  or  the 
consequences  for  an  accident  or  malfimction 
of  equipment  is  not  increased.  The  ISEG 
function  is  one  of  "oversight"  only. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

A  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  SQN's  Final  Safety 
Analysis  Report  is  not  created  by  the 
proposed  elimination  of  the  ISEG;  nor  is  the 
possibility  for  an  accident  or  malfunction  of 
a  different  type.  The  ISEG  function  is  one  of 
"oversight"  only. 
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C.  Th  s  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  droposed  amendment  will  not  involve 
a  signif  cant  reduction  in  the  margin  of 

'he  ISEC  function  is  one  of 
"oversii  iit"  only. 

The  'iJRC  has  reviewed  the  licensee's 
analys^  and,  based  on  this  review,  it 
that  the  three  standards  of  10 
^.92(c)  are  satisfied.  Therefore,  the 
■  proposes  to  detennine  that  the 
lent  request  involves  no 
it  hazards  consideration. 
'  Public  Document  Room 
i:  Chattanooga-Hamilton  County 
1001  Broad  Street,  Chattanooga, 
Tenne^ee  37402. 

Attoi  ney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  W«  st  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

'  Section  Chief:  Sheri  R.  Peterson. 
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Electric  Company,  Docket  Nos.  50- 
50-446,  Comanche  Peak  Steam 
Station,  Units  1  and  2, 
SomeHfell  County,  Texas 

Date  of  amendment  request:  February 
12,19g9(TXX-99022). 

Brief  description  of  amendments:  The 
proposi  (d  changes  would  modify  the 
steam  j  enerator  tube  inspection 
requirepients  and  acceptance  criteria  to 
implenlent  the  1.0- volt  repair  criteria  for 
steam  generator  tubes  affected  by  outer 
diametf  r  stress  corrosion  cracking 
(ODSCC)  according  to  Nuclear 
Regulal  ory  Commission  (NRC)  Generic 
Letter  G  5-05  ("Voltage-Based  Repair 
Criteria  for  Westinghouse  Steam 
Generator  Tubes  Affected  by  Outside 
Diamet  ;r  Stress  Corrosion  Cracking")  at 
Comani  :he  Peak  Unit  1 .  Also  proposed 
is  the  u  se  of  a  voltage-dependent 
probab  lity  of  detection;  the 
methoc  ology  was  originally  submitted 
to  the  ^  RC  by  the  Nuclear  Energy 
Institut !  in  1996. 

Basis  for  proposed  no  significant 
hazard.  ■  consideration  determination: 
As  reqi;  ired  by  10  CFR  50.91(a),  the 
license  i  has  provided  its  analysis  of  the 
issue  o  no  significant  hazards 
conside  ration,  which  is  presented 
below: 
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ration  of  Comanche  Peak  Unit  1  in 
ce  with  the  proposed  license 
amendnient  does  not  involve  a  significant 
in  the  probability  or  consequences 
ac(  ident  previously  evaluated. 

lurst  criteria  are  inherently  satisfied 
r  armal  operating  conditions  due  to 
prox  mity  of  the  tube  support  plate  [TSP]. 
indicates  that  tube  burst  cannot 
thin  the  TSP,  even  for  tubes  which 
10(1%  through-wall  electric  discharge 
notches.  0.75  inch  long,  provided 
rSP  is  adjacent  to  the  notched  area, 
tupe  to  tube  support  plate  proximity 


ni  ig  I 


precludes  tube  burst  during  normal  operating 
conditions,  use  of  the  criteria  must  retain 
tube  integrity  characteristics  which  maintain 
a  margin  of  safety  of  1.43  times  the  bounding 
faulted  condition  (Steam  Line  Break) 
pressure  differential.  As  previously  stated, 
the  RG  [Regulatory  Guide]  1.121  criterion 
requiring  maintenance  of  a  safety  factor  of 
1.43  times  the  Steam  Line  Break  pressure 
differential  on  tube  burst  is  satisfied  by  %" 
diameter  tubing  with  bobbin  coil  indications 
with  signal  amplitudes  less  than  4.7  volts, 
regardless  of  the  indicated  depth 
measurement.  At  the  FDB  [flow  distribution 
baffle],  a  safety  factor  of  3  against  the  normal 
operating  condition  at  power  is  applied.  Here 
a  voltage  of  3.34  volts  satisfies  the  burst 
capability  recommendation. 

The  upper  voltage  repair  limit  (Vmu.)  will 
be  determined  prior  to  each  outage  using  the 
most  recently  approved  NRC  database  to 
determine  the  tube  structural  limit  (Vsl).  The 
structural  limit  is  reduced  by  allowances  for 
nondestructive  examination  (NDE) 
uncertainty  (Vnde)  and  growth  (Vc)  to 
establish  Vmu.-  As  an  example,  the  NDE 
uncertainty  component  of  20%  and  a  voltage 
growth  allowance  of  30%  per  full  power  year 
can  be  utilized  to  establish  a  Vmu.  of  3.13 
volts  for  TSP  indications,  2.22  volts  for  the 
FDB  indications.  The  20%  NDE  uncertainty 
represents  a  squareroot-sum-of-the-squares 
(SRSS)  combination  of  probe  wear 
uncertainty  and  analyst  variability. 

The  flaw  growth  allowance  should  be  an 
average  growth  rate  or  30%  per  effective  full 
power  year,  whichever  is  larger.  The  30% 
growth  allowance  used  to  determine  Vmu.  is 
conservative  for  the  current  conditions  at 
Comanche  Peak  Unit  1.  The  average  growth 
of  the  bobbin  indication  voltages  observed  at 
the  last  inspection  is  determined  to  be  0.14 
volts,  or  24.6%  voltage  growth.  This  value  is 
a  conservative  representation  of  the  growth 
trends  at  Comanche  Peak  Unit  1  as  not  all 
steam  generators  were  inspected  at  end  of 
cycle  3  and  end  of  cycle  4,  and  the  largest 
reported  voltage  growths  represent  more  than 
one  cycle  of  actual  plant  operation.  The  most 
current  NRC  approved  database,  contained  in 
EPRI  (Electric  Power  Research  Institute)  NP- 
7480-L,  Addendum  1 ,  was  used  to  establish 
the  VuRL  values  for  the  FDB  and  TSP 
intersections.  Once  approved  by  the  NRC,  the 
industry  protocol  for  updating  the  database 
will  be  followed  by  TU  Electric,  ensuring  that 
the  most  current  database  is  utilized  for  all 
future  applications  of  the  criteria. 

Also,  assuming  the  criteria  was  applied  at 
the  last  inspection  at  Comanche  Peak  Unit  1, 
using  conservative  growth  projections  as 
described  in  Reference  2  [of  the  February  12, 
1999,  application],  the  conditional  burst 
probability  at  end  of  cycle  6  is  determined  to 
be  1.7  X  10   •«,  which  is  well  within  the.GL 
95-05  reporting  limit  of  1  x  10 "2. 

Relative  to  the  expected  leakage  during 
accident  condition  loadings,  it  has  been 
previously  established  that  a  postulated  main 
Steam  Line  Break  outside  of  containment  but 
upstream  of  the  MSIV  [main  steam  isolation 
valve]  represents  the  most  limiting 
radiological  condition  relative  to  the 
plugging  criteria.  In  support  of 
implementation  of  the  revised  plugging  limit, 
it  will  be  determined  whether  the 


distribution  of  cracking  indications  at  the 
tube  support  plate  intersections  during  future 
cycles  are  projected  to  be  such  that  primary 
to  secondary  leakage  would  result  in  site 
boundary  doses  within  lOCFRlOO  guidelines 
and  cond-ol  room  doses  within  the  GDC 
[General  Design  Criterion]-!  9  limit.  A 
separate  calculation  has  determined  this 
allowable  Steam  Line  Break  leakage  limit  to 
be  27.79  gpm  in  the  faulted  loop  assuming 
a  RCS  [reactor  coolant  system]  dose 
equivalent  1-131  concentration  of  1.0 
microCi/gm.  The  establishment  of  the  27.79 
gpm  leak  rate  value  is  controlled  by  the  0  to 
2  hour  offsite  dose  at  the  site  bomidary  for 
the  accident  initiated  iodine  spike  case,  not 
the  control  room  dose.  For  this  case,  the  site 
boundary  thyroid  dose  approaches,  but  is 
bounded  by,  the  30  Rem  limit  recommended 
in  NUREG-0800  ("Standard  Review  Plan"). 

The  methods  for  calculating  the 
radiological  dose  consequences  are  also 
revised  for  this  application.  Rather  than 
basing  the  calculated  thyroid  dose 
consequences  on  conversion  factors  from 
TID-14844.  ("Calculation  of  Distance  Factors 
for  Power  and  Test  Reactor  Sites")  factors 
obtained  from  ICRP-30  (International 
Commission  on  Radiation  Protection 
Publication  30]  are  used.  The  use  of  ICRP- 
30  dose  conversion  factors  in  this  application 
has  been  previously  accepted  by  the  NRC. 
Although  the  use  of  ICRP-30.  relative  to  the 
TID-14844,  results  in  lower  calculated 
thyroid  doses  for  this  application,  the  NRC 
has  previously  determined  that  the  ICRP-30 
factors  retain  adequate  conservatism. 

In  summary,  due  to  the  methodology  used 
to  determine  the  maximum  allowable, 
accident-initiated  leak  rate  (prescribed  in 
Section  2.b.4  of  Generic  Letter  95-05),  the 
calculated  radiological  consequences  at  the 
EAB  [exclusion  area  boundary]  and  LPZ  [low 
population  zone]  are  larger  than  previously 
reported  for  the  postulated  steamline  break 
event.  However,  the  calculated  radiological 
consequences  remain  in  compliance  with 
NUREG-0800  and  GDC-19.  Therefore,  it  is 
concluded  that  the  proposed  changes  do  not 
result  in  a  significant  increase  in  the 
radiological  consequences  of  an  accident 
previously  analyzed. 

The  removal  from  the  FSAR  [final  safety 
analysis  report]  of  the  steamline  break 
radiological  dose  consequences  calculation 
typically  identified  as  a  "5%  failed  fuel" 
scenario  does  not  affect  the  probability  or 
consequences  of  any  accident  previously 
considered.  For  CPSES  (Comanche  Peak 
Steam  Electric  Station],  no  accident-induced 
fuel  failures  are  predicted;  therefore, 
consistent  with  NUREG-0800,  this  scenario 
is  not  required  to  be  analyzed  or  presented 
in  the  FSAR. 

In  summary,  because  the  implementation 
of  the  1.0  volt  voltage-based  plugging  criteria 
at  Comanche  Peak  Unit  1  does  not  adversely 
affect  steam  generator  tube  integrity  and 
implementation  will  be  shown  to  result  in 
acceptable  radiological  dose  consequences, 
the  proposed  Technical  Specification  change 
does  not  result  in  any  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  within  the  Comanche 
Peak  FSAR. 

(2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
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kind  of  accident  from  any  accident 
previously  evaluated. 

Implementation  of  the  proposed  steam 
generator  tube  1.0  volt  plugging  limit  does 
not  introduce  any  significant  changes  to  the 
plant  design  basis.  Neither  a  single  or 
multiple  tube  rupture  event  would  be 
expected  in  a  steam  generator  in  which  the 
plugging  limit  has  been  applied  (during  all 
plant  conditions). 

The  bobbin  probe  voltage-based  tube 
plugging  criteria  of  1.0  volt  is  supplemented 
by:  enhanced  eddy  current  inspection 
guidelines  to  provide  consistency  in  voltage 
normalization,  a  100%  eddy  current 
inspection  sample  size  at  the  tube  support 
plate  elevations,  and  RFC  [rotating  pancake 
coil]  inspection  requirements  for  the  larger 
indications  left  in  service  to  characterize  the 
principal  degradation  as  ODSCC.  TU  Electric 
will  implement  a  maximum  normal  operating 
condition  primary  to  secondary  leakage  rate 
limit  of  150  gpd  (0.1  gpm — at  room 
temperature)  per  steam  generator  to  help 
preclude  the  potential  for  excessive  leakage 
during  all  plant  conditions.  The  150  gpd 
leakage  limit  is  more  restrictive  than  the 
standard  operating  leakage  limit  (of  500  gpd) 
and  is  intended  to  provide  additional  margin 
to  accommodate  a  stress  corrosion  crack 
which  might  grow  at  a  greater  than  expected 
rate  or  unexpectedly  extend  outside  the 
thickness  of  the  tube  support  plate.  Leakage 
trending  capability  consistent  with  EPRI 
Report  TR-04788,  "PWR  Primary-to- 
Secondary  Leak  Guidelines",  has  been 
implemented  at  Comanche  Peak  Unit  1. 

As  steam  generator  tube  integrity  upon 
implementation  of  the  1.0  volt  plugging  limit 
continues  to  be  maintained  through  in- 
service  inspection  and  primary  to  secondary 
leakage  monitoring,  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

(3)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 

The  use  of  the  voltage-based  bobbin  probe 
tube  support  plate  elevation  plugging  criteria 
at  Comanche  Peak  Unit  1  maintains  steam 
generator  tube  integrity  commensurate  with 
the  criteria  of  Regulatory  Guide  1.121. 
Regulatory  Guide  1.121  describes  a  method 
acceptable  to  the  NRC  staff  for  meeting  GDCs 
14,  15,  31,  and  32  by  reducing  the  probability 
or  the  consequences  of  steam  generator  tube 
rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service.  Upon 
implementation  of  the  proposed  criteria, 
even  under  the  worst  case  conditions,  the 
occurrence  of  ODSCC  at  the  tube  support 
plate  elevations  is  not  expected  to  lead  to  a 
steam  generator  tube  rupture  event  during 
normal  or  faulted  plant  conditions.  The  end 
of  cycle  distribution  of  crack  indications  at 
the  tube  support  plate  elevations  is 
confirmed  to  result  in  acceptable  primary  to 
secondary  leakage  during  all  plant  conditions 
and  that  radiological  consequences  are  not 
adversely  impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  TX  76019 
Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036. 
NRC  Section  Chief:  Robert  A.  Gramm 
Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  amendment  request:  February 
16,  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
Sections  3.6,  3.9,  and  3.16  and  the 
associated  Bases  for  those  sections  for 
Units  1  and  2.  The  proposed  changes 
would  consolidate  the  auxiliary 
feedwater  (AFW)  cross-connect 
requirements  by  relocating  the  electrical 
power  requirements  from  Section  3.16 
to  Section  3.6.  The  proposal  also  would 
clarify  the  TS  with  regard  to  permitting 
simultaneous  entry  into  certain 
conditions  of  operation  on  Units  1  and 
2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — Operation  of  Surry  Units  1 
and  2  in  accordance  with  the  proposed  TS 
change  does  not  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  change  is  administrative 
in  nature,  and  station  operations  are  not 
being  affected.  The  accidents  considered 
relative  to  this  proposed  TS  change  are 
Rupture  of  Main  Steam  Pipe,  Loss  of  All  AC 
Power,  and  Loss  of  Feedwater.  The 
probability  of  occurrence  of  these  accidents 
has  been  previously  evaluated  to  support 
Surry  TS  Amendment  143/140.  The  NRC 
reviewed  the  PSA  [probabilistic  safety 
analysis)  basis  during  issuance  of  TS 
Amendment  143/140  and  found  it 
acceptable.  The  probability  of  occurrence  of 
these  accidents  has  been  recently  reviewed 
relative  to  this  proposed  TS  change.  It  has 
been  concluded  that  the  proposed  TS  change 
is  consistent  with  the  existing  analyses  and 
evaluations  and,  therefore,  will  not  increase 
the  probability  of  occurrence  of  the  identified 
accidents. 

The  consequences  of  the  accidents 
identified  above  were  also  previously 


evaluated  to  support  Surr>-  TS  Amendment 
143/140.  The  PSA  considerations  included 
the  AFW  cross-connect  capability,  diesel 
generator  dependencies,  various  LCO 
[limiting  condition  for  operation]  time 
periods,  and  a  HELB  [high  energy  line  break] 
in  the  vicinity  of  the  AFW  Pumps.  The 
previous  evaluation  was  recently  reviewed 
relative  to  this  proposed  TS  change.  This 
review  determined  that  the  proposed  TS 
change  is  consistent  with  the  design  and 
licensing  bases  supporting  the  existing 
Technical  Specifications.  The  proposed  TS 
change  is  also  consistent  with  the  existing 
analyses  and  evaluations,  the  consequences 
of  which  bound  any  potential  consequences 
of  the  proposed  TS  change.  Therefore,  the 
proposed  TS  change  will  not  increase  the 
consequences  of  the  identified  accidents. 

Criterion  2 — The  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  possibility  for  a  new  or  different  type 
of  accident  than  any  previously  evaluated  is 
not  created  since  the  considerations  in  the 
PSA  and  evaluations  performed  to  support 
TS  Amendment  143/140  are  not  changed  by 
the  proposed  administrative  TS  change.  The 
proposed  TS  change  is  consistent  with  the 
design  and  licensing  bases  supporting  the 
existing  Technical  Specifications. 
Furthermore,  station  operations  and  plant 
equipment  are  not  being  affected  and, 
therefore,  the  proposed  TS  change  does  not 
create  any  new  failure  modes  or  accident 
precursors. 

Criterion  3 — The  proposed  TS  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  administrative  change  to 
Surry  Technical  Specifications  clarifies  the 
requirements  (limiting  conditions  for 
operation  (LCO)  and  action  statements) 
relating  to  the  Auxiliary  Feedwater  (AFW) 
cross-connect  by  relocating  the  emergency 
power  source  requirements  of  TSs  >.16.A.8 
and  3.16.B.4  to  TS  3.6.  The  proposed  TS 
change  does  not  alter  the  current  TS 
requirements  or  bases,  as  well  as  maintains 
the  Surry  licensing  and  design  basis.  The 
proposed  change  does  not  affect  either 
station  operations  or  plant  equipment,  hence 
the  availability  of  equipment  for  the 
mitigation  of  accidents  is  not  decreased. 
Furthermore,  the  assumptions  governing  the 
accident  analyses  remain  unchanged,  and  the 
consequences  of  the  existing  analyses  and 
evaluations  remain  bounding.  This  is  an 
administrative  change  and  as  such  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 
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Attor  ley  for  licensee:  Donald  P.  Irwin, 
Esq.,  Hunton  and  Williams,  Riverfront 
Plaza,  East  Tower,  951  E.  Byrd  Street. 
Richmand,  Virginia  23219. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Virginic  Electric  and  Power  Company, 
Docket  ^os.  50-280  and  50-281,  Surry 
Power  i  tation.  Unit  Nos.  1  and  2.  Surry 
County,  Virginia 

Date  I  if  amendment  request:  February 
16,  199(1. 

Description  of  amendment  request: 
The  pro  josed  amendments  would 
revise  tie  Technical  Specifications  (TS) 
Section  4.2  for  Units  1  and  2  to  relax  the 
surveilliince  requirements  for  reactor 
coolant  Dump  (RCP)  flywheels.  The 
flywhee  s  provide  extended  reactor 
coolant  low  coastdown  capability  if 
electric  Dower  for  the  RCPs  is  lost. 
Current  y,  the  flywheels  are  subjected  to 
an  insp(  ction  program  that  meets  the 
require:  lents  of  NRC  Regulatory  Guide 
1.14,  Redsion  1,  dated  August  1975. 
The  ins  )ections  include  an  ultrasonic 
examini  tion  (UT)  of  areas  of  high  stress 
concent  "ation  at  the  bore  and  keyway 
every  three  years,  and  complete  UT 
every  1(  years.  The  proposed  change 
would  r  jquire  only  a  10-year  UT,  based 
upon  an  analysis  presented  in  a 
Westing  louse  topical  report  (WCAP- 


14535A 


entitled 
Topical 
on  Reactor 
Inspectic 
12,  1996 

The  pn  i 
change 
(inspect 
change  ii 
system 
establishes 
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flywheel 
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which  has  been  reviewed  and 


accepte( :  by  NRC  staff. 

Basis  /or  proposed  no  significant 
hazards  consideration  determination: 
As  requ  red  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considei  ation,  which  is  presented 
below: 

The  teduction  of  the  inspection 
requirem  ;nts  for  the  reactor  coolant  pump 
flywheeli  .  as  generically  approved  by  the 
NRC  and  technically  supported  by  WCAP- 
14535A,  loes  not  significantly  increase  the 
probabili  :y  of  an  accident  previously 
evaluatec  in  the  safety  analysis  report.  The 
results  oi  WCAP-14535A  have  been 
reviewed  and  evaluated  with  the  technical 
basis  acci  ipted  for  referencing  in  license 
applicatii  ins  by  the  NRC  in  their  letter 
Acceptance  for  referencing  of 
FJeport  WCAP-14535,  Topical  Report 
Coolant  Pump  Flywheel 
Elimination,"  dated  September 


posed  Technical  Specification 
duces  the  surveillance  requirements 
n)  on  the  RCP  flywheel.  There  is  no 
the  method  of  plant  operation  or 
sign.  The  WCAP-14535A  report 
that  the  proposed  change  has  a 
affect  on  the  probability  that  the 
will  fail  given  that  the  flywheels 
jreservice  and  inservice 
ons  as  required  previously. 
Therefon  ,  the  proposed  change  does  not 
increase  he  probability  of  occurrence  or 


consequences  of  any  previously  analyzed 
accident. 

b.  The  proposed  change  to  reduce  the 
inspection  requirements  for  the  RCP 
flywheels  as  generically  approved  by  the 
NRC  and  supported  by  WCAP-14535A  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  in  the  safety  analysis 
report. 

The  proposed  surveillance  requirements 
(inspection)  only  reduce  the  inspection 
requirements/frequency  for  the  reactor 
coolant  pump  flywheels,  and  there  is  no 
change  in  the  method  of  plant  operation  or 
system  design. 

c.  The  proposed  change  reducing  the 
inspection  of  the  RCP  flywheels  as 
generically  approved  by  the  NRC  and 
supported  by  WCAP-14535A,  does  not 
impact  the  accident  analysis  assumptions  or 
the  basis  of  any  Technical  Specification.  As 
previously  stated,  the  analysis  performed  in 
the  WCAP-14535A  report  established  that 
the  affect  on  flywheel  failure  probability  was 
negligible  given  that  the  initial  preservice 
and  inservice  inspections  under  the  current 
requirements  were  performed.  Therefore,  the 
proposed  change  in  surveillance  (inspection) 
frequency  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  analysis  provided  herein  demonstrates 
that  the  proposed  amendment  to  the  Surry 
Technical  Specifications  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident,  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident,  and  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
Willieim  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Donald  P.  Irwin, 
Esq.,  Hunton  and  Williams,  Riverfront 
Plaza,  East  Tower,  951  E.  Byrd  Street, 
Richmond,  Virginia  23219. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  April  12, 
1999  (TSCR  212). 

Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendments  is  to  update  references  in 
the  Technical  Specifications.  The 
update  is  necessary  to  reflect  relocation 
of  referenced  information  in  the  Final 
Safety  Analysis  Report. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  create  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  amendment  corrects 
references  within  the  Technical  Specification 
requirements  such  that  they  refer  to  the 
correct  information  in  the  updated  Final 
Safety  Analysis  Report  (FSAR).  The 
references  changed  due  to  relocation  of  the 
information  within  the  FSAR.  The  Technical 
Specification  requirements  and  intent  are  not 
changed.  Therefore,  these  changes  are 
administrative  only  and  do  not  change  the 
design  or  operation  of  the  Point  Beach 
Nuclear  Plant  [PBNP].  Operation  of  PBNP  in 
accordance  with  the  proposed  amendments 
cannot  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident 
previously  evaluated. 

The  proposed  changes  are  administrative 
only  and  therefore  do  not  materially  change 
any  requirements  for  the  design  or  operation 
of  PBNP.  Therefore,  operation  in  accordance 
with  the  proposed  changes  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  create  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  are  administrative 
only;  correcting  references  within  the 
Technical  Specification  requirements.  No 
requirement  on  the  operation  or  design  of  the 
facility  is  being  changed.  Therefore,  there  is 
no  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library, 
1001  Adams  Street,  Two  Rivers, 
Wisconsin  54241. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  George  F.  Dick,  Jr., 
Acting. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 


Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  19,  1998. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  3.7.6  "Service  Water 
(SRW)  System"  to  allow  operation  of 
Calvert  Cliffs  Unit  Nos.  1  and  2  with  one 
SRW  plate  and  frame  heat  exchanger  in 
a  subsystem  secured  and  removing  one 
containment  air  cooler  from  service  to 
enable  the  affected  SRW  subsystem  to 
remain  operable. 

Date  of  issuance:  April  14,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  230  and  206. 
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Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  16,  1998  (63  FR 
69333).  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  14,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request: 
November  1,  1996,  as  supplemented 
May  22,  1998,  September  14,  1998, 
January  4,  1999,  and  March  19,  1999. 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  for  the  Brunswick  Steam 
Electric  Plant,  Units  1  and  2,  to  extend 
the  Allowed  Outage  Time  for  4.16kV  AC 
balance  of  plant  buses  and  the  AC 
electrical  power  distribution  system 
load  group  buses. 

Date  of  issuance:  April  15,  1999. 

Effective  date:  April  15,  1999. 

Amendment  Nos.:  205  and  235. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  11,  1998  (63  FR 
6977).  The  supplemental  submittals  of 
May  22,  1998,  September  14,  1998, 
January  4,  1999,  and  March  19,  1999, 
contained  clarifying  information  only, 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  15,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  CaroUna  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Carolina  Power  &■  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
October  14,  1998. 

Brief  description  of  amendment:  The 
amendment  modifies  the  acceptance 
criterion  for  Surveillance  Requirement 
3.4.14.2  from  the  setpoint  value  of  465 


psig  to  the  analytical  limit  for  the 
residual  heat  removal  system  of  474  psig 
reactor  coolant  system  pressure. 

Date  of  issuance:  April  20,  1999. 

Effective  date:  April  20,  1999. 

Amendment  No.  182. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  4,  1998  (63  FR 
59587). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  20,  1999. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
September  3,  1997.  as  supplemented 
March  13,  1998.  and  March  18,  1999. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  to  delete  snubber 
operability  requirements,  action 
requirements  for  inoperable  snubbers, 
and  snubber  testing  requirements.  The 
snubber  testing  requirements  have  been 
relocated  to  the  Palisades  Operating 
Requirements  Manual. 

Dote  o/ issuance;  April  13.  1999. 

Effective  date:  April  13,  1999,  and 
shall  be  implemented  within  60  days. 

Amendment  No.:  185. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  8,  1998  (63  FR  17222). 
The  March  18,  1999,  submittal 
requested  a  60-day  allowance  for 
implementation  of  the  amendment.  This 
change  was  within  the  scope  of  the 
original  Federal  Register  notice  and  did 
not  change  the  staff's  initial  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  13,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423-3698. 

Detroit  Edison  Company,  Docket  No. 
50-1 6,  Enrico  Fermi  Atomic  Power 
Plant,  Unit  1,  Monroe  County,  Michigan 

Date  of  amendment  request:  ]\i]y  17, 
1998  (Reference  NRC-98-0044). 

Brief  description  of  amendment:  This 
amendment  revises  the  Enrico  Fermi 
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Power  Plant,  Unit  1,  License  to 
)ossession  of  a  nominal  amount 
nuclear  material. 


Atomip 
allow 
of  special 

Datt  of  issuance:  April  15,  1999. 

Effei  :tive  date:  On  the  date  of  issuance 
of  this  amendment  and  must  be  fully 
implei  aented  no  later  than  60-calendar 
days  fi  om  the  date  of  issuance. 

Amt  ndment  No.:  16. 

Faci  Uty  Operating  License  No.  DPR-9: 
Amendment  revised  the  License  by 
new  Part  2.B.4  to  the  License. 


adding 

Datt 
Registi  T. 
56240 

the  am  endment 
Evalu4tion 

No 


of  initial  notice  in  Federal 
October  21,  1998  (63  FR 
The  NRC's  related  evaluation  of 
is  contained  in  a  Safety 
dated  April  15, 1999. 

'gnificant  hazards  consideration 
comments  received:  No. 


'ii. 


Locvl 
location 
Syst 
Monrde 


Duke 

Nos. 
Nucleiir 
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Public  Document  Room 
:  Monroe  County  Library 
3700  South  Custer  Road, 
Michigan  48161. 


1  mergy  Corporation,  et  ai.  Docket 
13  and  50-414.  Catawba 
Station,  Units  1  and  2.  York 
County,  South  Carolina 


59-41 


Dati  of  application  for  amendments: 
March  15,  1999,  and  supplemented  by 
letter  dated  March  17.  1999. 

Brie  '^description  of  amendments:  The 
amendments  delete  from  the  joint 
Technical  Specifications  Section  3.3.7, 
"Cont  ol  Room  Area  Ventilation  System 
(CRA\'S)  Actuation  Instnunentation," 
and  Sdction  3.3.8,  "Auxiliary  Building 
Filtered  Ventilation  Exhaust  System 
(ABFVES)  Actuation  Instnmientation." 
These  surveillance  requirements  are  not 
applicable  to  Catawba  because  the 
sections  do  not  reflect  the  design  of  the 
Cataw  )a  units. 

Datv 


of  issuance:  April  8, 1999. 

Effective  date:  As  of  the  date  of 
and  shall  be  implemented 
30  days  from  the  date  of 


issuar  ce 
withir 
issuan  ce 


35  an 
the 

Datk 


Amimdment  Nos.:  Unit  1—177;  Unit 
2— 1&>. 

Fac  Uty  Operating  License  Nos.  NPF- 
NPF-52:  Amendments  revised 
T^hnical  Specifications. 

of  initial  notice  in  FEDERAL 
REGISTER:  March  24, 1999  (64  FR 
14274 1.  The  Commission's  related 
evalui  tion  of  the  amendments  is 
contai  ned  in  a  Safety  Evaluation  dated 
April  i,  1999. 

No .  ngnificant  hazards  consideration 
comn\  ents  received:  No. 

Loc  il  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 


Duke  Energy  Corporation,  et  al.,  Docket 
Nos.  50-A13  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
February  18,  1999. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  Surveillance 
Requirement  (SR)  3.6.16.1  regarding 
surveillance  of  reactor  building  access 
openings,  SR  3.6.16.3  regarding 
surveillance  of  reactor  building 
structural  integrity,  and  Administrative 
Controls  5.5.2  regarding  the 
Containment  Leakage  Rate  Testing 
Program.  The  revised  requirements 
would  provide  scheduling  flexibility 
without  decreasing  quality  and  safety 
margin. 

Date  of  issuance:  April  9,  1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  Nos.:  178— Unit  1;  170— 
Unit  2. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  10,  1999  (64  FR  11961). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  9, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 

Duquesne  Light  Company,  et  al..  Docket 
No.  50-334,  Beaver  Valley  Power 
Station,  Unit  No.  1,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
November  11, 1998,  as  supplemented 
February  26,  1999. 

Brief  description  of  amendment:  The 
amendment  modified  License  Condition 
2.C(9)  to  allow,  on  a  one-time  only, 
extension  of  the  steam  generator 
inspection  interval  in  Technical 
Specification  Siu-veillance  4.4.5.3.b. 
This  will  allow  the  steam  generator 
inspection  interval  to  coincide  with  the 
thirteenth  refueling  outage  or  the  end  of 
500  effective  full  power  days,  whichever 
occurs  sooner. 

Date  of  issuance:  April  16,  1999. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  No:  221. 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register:  December  2,  1998  (63  FR 
66593).  The  February  26, 1999,  letter 
provided  additional  information  but  did 


not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  request  beyond  the  scope  of 
the  initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  conteiined  in  a 
Safety  Evaluation  dated  April  16,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Units  1  and  2,  Pope  County, 
Arkansas 

Date  of  amendment  request:  June  28, 
1 996,  as  supplemented  by  letters  dated 
February  23  and  March  15,  1999. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  permit  the 
containment  equipment  hatch  to  be 
open  during  handling  of  irradiated  fuel 
in  containment  and  core  alterations 
provided  that  the  capability  for  closure 
is  maintained. 

Date  of  issuance:  ApiW  16,  1999. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  Nos. :  Unit  1 — 
Amendment  No.  195;  Unit  2 — 
Amendment  No.  203. 

Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  14,  1996  (61  FR  42280). 
The  February  23  and  March  15, 1999, 
letters  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
original  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  16,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
April  30,  1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  single  largest 
post-accident  load  capable  of  being 
supplied  by  the  diesel  generators  and 
relocates  this  value  to  the  Bases  for 
Technical  Specification  (TS) 
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Surveillance  4.8.I.I.2.C.3.  TS 
Surveillance  4.8.1.1.2.C.3  has  been 
revised  to  refer  to  "the  single  largest 
post-accident  load"  rather  than  a 
specific  numerical  value  for  diesel 
generator  load  reject  testing.  This 
change  is  consistent  with  the  guidance 
provided  in  NlJREG-1432  ,  "Improved 
Standard  Technical  Specifications  for 
Combustion  Engineering  Plants." 

Date  of  issuance:  April  21,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  No.:  204. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Octoher  21,  1998  (63  FR 
56241).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  21,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
November  13,  1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  Appendix  A 
Technical  Specifications  (TSs)  by 
revising  TS  6. 8. 4. a,  Primary  Coolant 
Sources  Outside  Containment,  to  add 
portions  of  the  containment  vacuum 
relief  and  primary  sampling  systems  to 
the  list  of  systems  included  in  the 
Primary  Coolant  Sources  Outside 
Containment  Program. 

Date  of  issuance:  April  21,  1999. 

Effective  date:  The  license 
amendment  is  effective  as  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  150. 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  25,  1998  (63  FR 
9601).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  21,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 


Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant,  Unit  3,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
October  1,  1997,  as  supplemented  April 
23  and  November  17,  1998  and  February 
19,  1999. 

Brief  description  of  amendment:  The 
changes  specify  criteria  for  evaluating 
the  growth  of  pit-like  intergranular 
attack  steam  generator  tube  degradation 
identified  in  tubes  in  the  "B"  once- 
through  steam  generator  (OTSG). 
Florida  Power  Corporation  also 
requested  to  amend  the  Improved 
Technical  Specifications  to  clarify  the 
date  by  which  the  OTSG  inservice 
inspection  results  are  required  to  be 
submitted  to  the  NRC. 

Date  of  issuance:  April  8,  1999. 

Effective  date:  April  8,  1999. 

Amendment  No.:  172. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  22,  1997  (62  FR 
54873).  The  supplemental  letters  dated 
April  23  and  November  17,  1998,  and 
February  19, 1999  did  not  change  the 
original  no  significant  hazards 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  8,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  3,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
September  9, 1997,  as  supplemented 
November  7  and  25,  1997,  and  January 
20  and  October  30,  1998. 

Brief  description  of  amendment:  The 
amendment  proposed  to  revise  the  Final 
Safety  Analysis  Report  (FSAR)  analysis 
of  the  Makeup  System  letdown  line 
failure  accident.  The  revised  analysis 
models  the  event  as  being  terminated  by 
manual  operator  action  to  isolate  the 
line  whereas  the  original  analysis 
models  an  automatic  isolation  of  the 
break. 

Date  of  issuance:  April  13,  1999. 

Effective  date:  April  13,  1999. 

Amendment  No.:  173. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  approves  changes  to  the 
Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  September  24,  1997  (62  FR 


50005).  The  supplemental  letters  dated 
November  7  and  25,  1997,  January  20, 
1998,  and  October  30,  1998,  did  not 
change  the  original  proposed  no 
significant  hazards  consideration 
determination,  or  expand  the  scope  of 
the  amendment  request  as  originally 
noticed. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  13,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  3,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
October  30,  1998,  as  supplemented 
April  7,  1999. 

Brief  description  of  amendment: 
Changes  the  Crystal  River  Unit  3 
Technical  Specifications  to  delete  a  note 
regarding  the  number  of  required 
channels  for  the  Degrees  of  Subcooling 
function,  and  to  subdivide  the  Core  Exit 
Temperature  (Backup)  function  into  two 
new  functions  in  Table  3.3.17-1.  Post- 
Accident  Monitoring  Instrumentation. 

Date  of  issuance:  April  20,  1999. 

Effective  date:  April  20,  1999. 

Amendment  No.:  174. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  13,  1999  (64  FR  2246). 
The  April  7,  1999,  supplement  did  not 
affect  the  original  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  20,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
May  27,  1998,  as  supplemented  October 
9,  1998. 

Brief  description  of  amendment: 
Deletes  the  requirement  for  operability 
of  the  safety  injection  tanks  in  Mode  4 
of  reactor  operation. 

Date  of  Issuance:  April  8,  1999. 

Effective  Date:  Amendment  is 
effective  within  30  days  of  receipt. 

Amendment  No.:  100. 
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Facaity  Operating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Datf^  of  initial  notice  in  Federal 
Register:  July  29,  1998  (63  FR  40556). 
The  October  9.  1998  supplemental  letter 
provided  clarifying  information  that  did 
not  chtnge  the  initial  proposed  no 
signifi(  :ant  hazards  consideration 
determ  ination. 

The  Commission's  related  evaluation 
of  the  i  mendment  is  contained  in  a 
Safety  ivaluation  dated  April  8,  1999. 

No  s  gnificant  hazards  consideration 
commt  nts  received:  No. 

Loca  f  Public  Document  Room 
location:  Indian  River  Junior  College 
Librarj  ,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 


GPU 
289, 
Unit 
Penns}ld 


Npclear,  Inc.,  et  al..  Docket  No.  50- 
Mile  Island  Nuclear  Station, 
1.  Dauphin  County, 
vania 


Ti  tree . 
No 


Date  of  application  for  amendment: 
Novem  ber  25,  1998,  as  supplemented 
Februa7l2,  1999. 

Briej  description  of  amendment:  The 
amend  nent  approves  the  proposed 
surveil  ance  Technical  Specifications 
related  to  the  once  through  steam 
general  or  inservice  inspections  to  be 
completed  during  the  13R  refueling 
outage  in  fall  1999.  Related  TS  Bases 
change ;  are  also  included. 

Date  of  issuance:  April  13,  1999. 

Effec  live  date:  As  of  the  date  of 
issuanc  e  to  be  implemented  within  30 
days. 

Amendment  No.:  209. 

Facii  ity  Operating  License  No.  DPR- 
50.  Amlendment  revised  the  Technical 


Specifi  :at 

Date 
Registe^ 
69342) 

The! 
modified 
the  ini 


consi 
The 
of  the 
Safety 
No 


Loca. 
locatio,  I 
Sectior 


'Ny 


GPU 
289, 
Unit 
Penns}^' 

Date 
Octobe  ■ 


ions. 
of  initial  notice  in  Federal 
December  16,  1998  (63  FR 


tial 


ebruary  12,  1999,  submittal 
the  request,  but  did  not  affect 
no  significant  hazards 
deration  determination. 
(Commission's  related  evaluation 
#nendment  is  contained  in  a 
valuation  dated  April  13,  1999. 
ificant  hazards  consideration 
commits  received:  No. 

Public  Document  Room 
Law/Government  Publications 
State  Library  of  Pennsylvania, 
(Regiodal  Depository)  Walnut  Street  and 
Commc  nwealth  Avenue,  Box  1601, 
Harrishurg,  PA  17105. 


signif 


Niclear,  Inc.,  et  al.,  Docket  No.  50- 
Tnree  Mile  Island  Nuclear  Station, 
1,  Dauphin  County, 
vania 


of  application  for  amendment: 
15,  1998,  as  supplemented 
Februaiy  3.  and  February  12, 1999. 


Brief  description  of  amendment:  The 
amendment  authorizes  a  revision  to  the 
TMI-1  updated  final  safety  analysis 
report  (TJFSAR)  for  use  of  revised 
atmospheric  dispersion  factors  (X/Q) 
(obtained  by  utilizing  recent 
meteorological  data)  in  determining 
Chapter  14  postulated  accident  analysis 
radiological  dose  consequences  at 
Technical  Specification  Section  5.1.1 
defined  exclusion  area  boundary  (EAB) 
and  low  population  zone  (LPZ). 

Date  of  issuance:  April  15,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  210. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  authorizes  changes  to 
the  UFSAR. 

Date  of  initial  notice  in  Federal 
Register:  November  18. 1999  (63  FR 
64117). 

The  February  3,  and  February  12, 
1999,  letters  were  within  the  scope  of 
the  original  application  and  did  not 
change  the  staff's  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  15,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Walnut  Street  and 
Commonweajth  Avenue,  Box  1601, 
Harrishurg,  PA  17105. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
December  28,  1998,  as  supplemented 
March  1  and  29, 1999. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  (TS)  2.2.1,  "Limiting 
Safety  System  Settings-Reactor  Trip 
Setpoints,"  to  reflect  revised  loss  of 
normal  feedwater  flow  analyses. 

Date  of  issuance:  April  8,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  fi-om  the  date  of  issuance. 

Amendment  No.:  232. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  10,  1999  (64  FR 
6701).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  8,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Conmiunity-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  Attn:  Vince  Juliano, 
49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
January  18,  1999. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3.6.1.2,  "Containment 
Systems — Contaiimaent  Leakage,"  and 
also  revises  the  related  TS  bases  and 
Final  Safety  Analysis  Report  sections. 
The  revisions  relate  to  changes  in  the 
secondary  containment  bypass  leakage. 

Date  of  issuance:  April  14,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  234. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  10,  1999  (64  FR 
6703).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  14,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  Attn:  Vince  Juliano, 
49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
February  10, 1999. 

Brief  description  of  amendment:  The 
amendment  incorporates  alternative 
inspection  requirements  into  Technical 
Specification  Svu-veillance  Requirement 
3/4.4.10,  "Structural  Integrity,"  for  the 
reactor  coolant  pump  flywheel. 

Date  of  issuance:  April  16,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  No.:  169. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  10,  1999  (64  FR  11964). 


Federal  Register /Vol.  64.  No.  86/ Wednesday.  May  5,  1999 /Notices 


24209 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  16, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  Attn:  Vince  Juliano, 
49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2,  Goodhue  County,  Minnesota 

Date  of  application  for  amendments: 
February  5,  1999,  as  supplemented 
March  1, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  certain  requirements 
for  repair  of  defective  steam  generator 
tubs  specified  in  Technical 
Specification  4.12,  "Steam  Generator 
Tube  Surveillance,"  based  on  the  latest 
revision  to  a  previously  approved 
methodology. 

Date  of  issuance:  April  15,  1999. 

Effective  date:  April  15,  1999,  with 
full  implementation  wnthin  30  days. 

Amendment  Nos.:  144  Unit  1 — 135 
Unit  2. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  10,  1999  (64  FR  11964). 
The  March  1,  1999,  supplement 
provided  corrected  Technical 
Specification  pages.  This  information 
was  within  the  scope  of  the  original 
Federal  Register  notice  and  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  15,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.l,  Washington  County,  Nebraska 

Date  of  amendment  request:  March 
18,  1998. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  (TS)  5.2. f  and  TS  5.11.2  to 
change  the  title  of  "Shift  Supervisor"  to 
"Shift  Manager." 


Date  of  issuance:  April  15,  1999. 

Effective  date;  April  15,  1999. 

Amendment  No.:  190. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  8,  1998  (63  FR  17227). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  15,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
May  16,  1996. 

Brief  description  of  amendment:  The 
amendment  revises  requirements  for 
Plant  Operating  Review  Committee 
review  of  fire  protection  program  and 
procedure  changes. 

Date  of  issuance:  April  12,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  252. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  3,  1996  (61  FR  34895). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  12,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Public  Service  Electric  &■  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
December  16,  1998,  as  supplemented 
March  22,  1999. 

Brief  description  of  amendment:  This 
amendment  revised  Technical 
Specification  (TS)  Surveillance 
Requirements  4.8.1.1.2  and  4.8.1.1.3. 
Table  4.8.1.1.2-1,  and  the  associated 
Bases.  These  changes  removed  the 
emergency  diesel  generator  accelerated 
testing  and  special  reporting 
requirements  from  the  TSs  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  94-01. 

Date  of  issuance:  April  14,  1999. 


Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  119. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
flegjster:  January  13,  1999  (64  FR  2251). 

The  supplemental  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  14,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Permsville  Public  Library,  190 
S.  Broadway,  PennsviUe,  N)  08070. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-354.  Hope  Creek 
Generating  Station.  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
June  12,  1998,  as  supplemented  July  23, 
1998  and  September  8.  1998. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  (TS)  Limiting  Condition 
for  Operation  Sections  3.7.1.1,  3.7.1.2, 
and  3.7.1.3.  Specifically,  the  changes 
revise  the  Ultimate  Heat  Sink  limits  for 
river  water  temperatiu-e,  in  order  to 
increase  operational  flexibility,  hi 
addition,  the  Station  Service  Water 
System  (SSWS)  and  Safety  Auxiliaries 
Cooling  System  (SACS)  TS  Action 
Statements  have  been  revised  to  provide 
additional  restrictions  on  continued 
plant  operation.  These  revisions  provide 
more  explicit  TS  direction  for  plant 
operation  under  limiting  SSWS/SACS 
configurations. 

Date  of  issuance:  April  19,  1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  120. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  ]uly  1,  1999  (63  FR  35995)  The 
July  23,  1998,  and  September  8,  1998, 
supplements  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  original  Federal 
Register  notice. 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  19,  1999. 

No  significant  hazards  consideration 
comments  received:  No 
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Locdf  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070. 

South  MTolina  Electric  &■  Gas  Company, 
South  I  Zarolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C. 
Summifr  Nuclear  Station,  Unit  No.  1, 
Fairfie  d  County,  South  Carolina 

Date  of  application  for  amendment: 
Septen.ber  18,  1998,  as  supplemented 
by  lett<  r  dated  February  5,  1999. 

Brie)  description  of  amendment:  The 
amend  nent  revises  Virgil  C.  Summer 
Nuclea  r  Station  Technical 
Specifications  to  permit  use  of  the 
BEACON  system.  BEACON  is  a  core 
power  distribution  monitoring  and 
support  system  based  on  a  three- 
dimeni  ional  nodal  code. 

Date  of  issuance:  April  9,  1999. 

Effective  date:  April  9,  1999. 

Ame  idment  No.:  142. 

Facii  ity  Operating  License  No.  NPF- 
12;  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registdfr:  November  18,  1998  (63  FR 
64121) 

The  February  5,  1999,  submittal 
contair  ed  clarifying  information  only, 
and  di(  not  change  the  initial  no 
signific  ant  hazards  consideration 
determ  mation.  The  Commission's 
related  evaluation  of  the  amendment  is 
contaii  ed  in  a  Safety  Evaluation  dated 
Aprils,  1999 

No  s  gnificant  hazards  consideration 
commt  nts  received:  No 

Loca '  Public  Document  Room 
locatioi:  Fairfield  County  Library,  300 
Washington  Street,  Winnsboro,  SC 
29180. 

Souths  m  California  Edison  Company,  et 
Docket  Nos.  50-361  and  50-362, 

e  Nuclear  Generating  Station, 
2  and  3,  San  Diego  County, 


Oi  ofre 

tiVjs 


al 
San 
Unit 
Califoifiia 

Date 
Januar' 


test 
Date 


require  ments 


of  application  for  amendments: 
24, 1997. 
Brie^description  of  amendments:  The 
amend  nents  revised  Surveillance 
Requirement  (SR)  3.8.1.9  to  Technical 
Specification  3.8.1,  "AC  Sources — 
Operat  ng,"  to  more  accurately  reflect 
conditions  and  plant  design 


o/ issuance:  April  9,  1999. 

Effedtive  date:  April  9,  1999,  to  be 
implen  lented  within  30  days  from  the 
date  of  issuance. 

Amendment  Nos.:  Unit  2-151;  Unit 
3-143 

Facihty  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revisec  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regist^:  February  11. 1998  (63  FR 
6997) 


The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  9,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
California  92713. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  January 
20,  1999. 

Brief  description  of  amendments:  The 
amendments  revise  the  descriptive 
details  of  Technical  Specification 
4. 7. 1.2.1. a,  regarding  performance 
testing  of  the  Auxiliary  Feedwater 
(AFW)  pumps,  to  more  closely  adhere  to 
NUREG-1431,  "Improved  Standard 
Technical  Specifications  for 
Westinghouse  Plants."  This  involves 
relocating  the  surveillance-required 
numerical  values  for  the  AFW  pump 
performance  test  discharge  pressure  and 
flow  rate  to  the  South  Texas  Project 
Updated  Final  Safety  Analysis  Report. 

Date  of  issuance:  April  16,  1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  105;  Unit  2 — 
Amendment  No.  92. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  24.  1999  (64  FR 
9201). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  16,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  January 
26, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  part  of  the  inservice 
inspection  requirements  for  the  reactor 
coolant  pump  flywheel  ft-om  an  in-place 
ultrasonic  volumetric  examination  of 
the  areas  of  higher  stress  concentration 
at  the  bore  and  keyway  at  approximately 
3-vear  intervals  and  a  surface 


examination  of  all  exposed  surfaces  and 
complete  ultrasonic  volumetric 
examination  at  approximately  10-year 
intervals  to  ultrasonic  examination  over 
the  volume  from  the  inner  bore  of  the 
flywheel  to  the  circle  of  one-half  the 
outer  radius  once  every  10  years. 

Date  of  issuance:  April  16,  1999. 

Effective  date:  April  16,  1999,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  106;  Unit  2— 
Amendment  No.  93. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  10,  1999  (64  FR  11968). 

"The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  16,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
September  30,  1998. 

Brief  description  of  amendments: 
Revises  Units  1  and  2  Technical 
Specification  (TS)  Section  3/4.4.5, 
"Steam  Generator"  Surveillance 
Requirements.  The  future  installation  of 
the  new  Delta  94  steam  generators  at  the 
South  Texas  Project,  Units  1  and  2 
necessitates  changes  to  the  steam 
generator  tube  sample  selection  and 
inspection  requirements;  inservice 
inspection  frequencies;  acceptance 
criteria;  and  inspection  reporting 
requirements. 

Date  of  issuance:  April  19,  1999. 

Effective  date:  April  19,  1999,  to  be 
implemented  following  the  replacement 
of  Unit  1  Model  E  steam  generators  with 
Model  delta94  steam  generators  and 
prior  to  Unit  1  operation  with  the 
delta94  steam  generators  installed. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  107;  Unit  2 — 
Amendment  No.  94. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  4,  1998  (63  FR 
59595). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  19,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  August  6, 
1997,  as  supplemented  by  letters  dated 
September  4  and  18,  1997,  December  9, 
1997,  and  February  4,  1999. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  Table  2.2-1  and  TS  3/ 
4.2.5  to  allow  the  reactor  coolant  system 
total  flow  rate  to  be  determined  using 
cold  leg  elbow  tap  diiferential  pressure 
measurements. 

Date  of  issuance:  April  19,  1999. 

Effective  date:  As  of  its  date  of 
issuance  to  be  implemented  within  7 
days  of  issuance. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  108;  Unit  2 — 
Amendment  No.  95. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  14,  1997  (62  FR  43556). 

The  September  4  and  18,  1997, 
December  9,  1997,  and  February  4, 
1999,  letters  provided  clarifying 
information  that  did  not  change  the 
original  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  19,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488. 

Tennessee  Valley  Authority,  Docket  No. 
50-328,  Sequoyah  Nuclear  Plant,  Unit  1, 
Hamilton  County,  Tennessee 

Date  of  application  for  amendments: 
August  27,  1998,  supplemented  by  letter 
dated  March  19,  1999  (TS  98-04). 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  for  Sequoyah 
Nuclear  Plant,  Unit  2  reactor  by  adding 
a  sentence  at  the  end  of  TS  Section  5.3 
authorizing  installation  of  a  limited 
number  of  lead  test  assemblies 
containing  downblended  inanium  in 
accordance  with  Topical  Report  BAW- 
2328. 

Date  of  issuance:  April  12, 1999. 

Effective  date;  April  12,  1999. 


Amendment  Nos.:  234. 

Facility  Operating  License  No.  DPR- 
79:  The  amendment  revises  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  March  10,  1999  (64  FR  11969). 
The  supplemental  letter  of  March  19, 
1999  did  not  change  the  initial  proposed 
no  significant  hazards  condition 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  12,  1999. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
Jime  29,  1998,  as  supplemented  by  letter 
dated  February  19,  1999. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.7.1.7  operability 
requirements  to  require  four 
atmospheric  steam  dimip  (ASD)  lines  to 
be  operable.  Other  changes  were  made 
to  TS  3.7.1.7  to  address  action 
statements  and  surveillance 
requirements  for  the  four  ASD  lines. 

Date  of  issuance:  April  20,  1999. 

Effective  date:  April  20,  1999,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  131. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  9,  1998  (63  FR 
48271). 

The  February  19,  1999,  supplemental 
letter  provided  additional  clarifying 
information,  did  not  expand  the  scope 
of  the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  20,  1999. 

N6  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Elmer  Ellis  Library,  University 
of  Missouri,  Colimibia,  Missouri  65201. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks.  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
May  28,  1998,  as  supplemented 
December  11,  1998. 


Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specifications  (TS)  to  provide  a  specific 
numerical  setting  for  reactor  trip,  reactor 
coolant  pump  trip,  and  auxiliary 
feedwater  initiation  on  a  loss  of  power 
to  the  4  kilovolt  (kV)  buses.  Changes  to 
the  bases  for  the  affected  TS  sections  are 
also  being  made. 

Date  of  issuance:  April  23,  1999. 

Effective  date:  April  23,  1999. 

Amendment  Nos.:  Unit  1-189;  Unit 
2-194. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  ]u.ly  15,  1998  (63  FR  38208). 

The  Conmiission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  23,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library, 
1001  Adams  Street,  Two  Rivers, 
Wisconsin  54241. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  April  1999. 

For  the  Nuclear  Regulatory. Commission. 
John  A.  Zwolinsid, 

Director.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-11119  Filed  5-4-99;  8:45  am) 

BILUNG  CODE  759(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

DCI  Telecommunication,  Inc.,  File  No. 
500-1 ;  Order  of  Suspension  of  Trading 

May  3,  1999. 

It  appears  to  the  Securities  and 
Exchange  Commission  ("Commission") 
that  there  is  a  lack  of  current  and 
accurate  information  concerning  the 
securities  of  DCI  Telecommunications, 
Inc.  ("DCI")  because  of  questions 
regarding  the  accuracy  and  adequacy  of 
DCI's  financial  statements,  specifically, 
DCI's  apparent  inflation  of  revenues  by 
accounting  for  one  of  more  business 
combinations  as  a  pooling  of  interests. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  DCI. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  DCI 
securities  is  suspended  for  the  period 
from  9:30  a.m.  EST.  May  3.  1999 
through  11:59  p.m.  EST,  on  May  14, 
1999. 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3176] 

State  of  North  Carolina 

Duplii .  and  Jones  Counties  and  the 
contiguc  us  counties  of  Carteret,  Craven, 
Onslow,  Pender,  Sampson,  and 
the  State  of  North  Carolina 
a  disaster  area  as  a  result  of 
caused  by  severe  storms  and 
that  occurred  on  April  14, 
Af  plications  for  loans  for 
damages  as  a  result  of  this 
may  be  filed  until  the  close  of 
on  June  25,  1999  and  for 
economic  injury  until  the  close  of 
business  on  January  26,  2000  at  the 
address  1  isted  below  or  other  locally 
announcjd  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 


Lenoir, 

Wayne 

constitute 

damages 

tomadoqs 

1999 

physical 

disaster 

business 


The  in  erest  rates  are: 


For  Physiol  Damage: 

Homeovrners  with  credit  avail- 
able ( Isewhere  

Homeov  mers  without  credit 
availajle  elsewhere 

Businesses  with  credit  available 
elsew  lere  

Busines  >es  and  non-profit  orga- 
nizations without  credit  avail- 
able qlsewhere  

Others  including  non-profit  or- 
ganizi  itions)  with  credit  avail- 
able elsewhere  

For  Econo  fnic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 


The  niimbers 
are  3176' 
9C6600  f  )r 


(Catalog  o 
Program 
Dated: 
Aida  Al 


N  OS 


Percent 


6.875 
3.437 
8.000 

4.000 

7.000 

4.000 


assigned  to  this  disaster 
2  for  physical  damage  and 
economic  injury. 

Federal  Domestic  Assistance 

59002  and  59008.) 
ril  26,  1999. 


.'p 


varez, 
Administi  itor. 
[FR  Doc.  99-11236  Filed  5-4-99;  8:45  am] 

BILLING  COI  €  S025-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  3033] 

Shipping  Coordinating  Committee, 
Maritime  Safety  Committee;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  10:00  A.M.  on  Thursday, 
May  13,  1999,  in  Room  2415,  at  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW,  Washington,  DC.  The 
purpose  of  this  meeting  will  be  to 
finalize  preparations  for  the  71st 
Session  of  the  Maritime  Safety 
Committee,  and  associated  bodies  of  the 
International  Maritime  Organization 
(IMO),  which  is  scheduled  for  May  19- 
28.  1999,  at  IMO  Headquarters  in 
London.  At  this  meeting,  papers 
received  and  the  draft  U.S.  positions 
will  be  discussed. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  Adoption  of  amendments  to  the 
Safety  of  Life  at  Sea  (SOLAS) 
Convention; 

b.  Bulk  carrier  safety; 

c.  Role  of  the  human  element; 

d.  Formal  safety  assessment; 

e.  Unsafe  practices  associated  with 
the  trafficking  or  transport  of  migrants 
by  sea;  and 

f.  Reports  of  seven  subcommittees — 
Fire  protection;  Training  and 
watchkeeping;  Stability,  load  lines  and 
fishing  vessel  safety;  Dangerous  goods, 
solid  cargoes  and  containers;  Ship 
design  and  equipment;  Flag  State 
implementation;  and  Bulk  liquids  and 
gases. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing  to  Mr. 
Joseph  J.  Angelo,  Commandant  (G-MS), 
U.S.  Coast  Guard,  2100  2nd  Street,  SW, 
Room  1218,  Washington,  DC  20593- 
0001  or  by  calling  (202)  267-2970. 

Dated:  April  28.  1999. 
Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

(FR  Doc.  99-11281  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  4710-07-f> 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3034] 

Shipping  Coordinating  Committee, 
International  Maritime  Organization 
(IMO)  Legal  Committee;  Notice  of 
Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 


meeting  at  10:00  a.m.,  on  Monday,  May 
17,  1999,  in  Room  2415  at  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  D.C.  The 
purpose  of  this  meeting  is  to  report  on 
the  results  of  the  Seventy  Ninth  Session 
of  the  International  Maritime 
Organization  Legal  Committee  (LEG  79), 
held  April  19-23,  1999  in  London. 

This  SHC  meeting  will  address  the 
following  topics:  the  draft  IMO 
Guidelines  on  Shipowners' 
Responsibilities  in  Respect  of  Maritime 
Claims;  the  draft  Protocol  to  the  Athens 
Convention  relating  to  passenger  claims; 
a  draft  convention  regarding  bunker  fuel 
spills;  and  a  draft  convention  regarding 
wreck  removal. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  or  to  submit  views  in 
advance  of  the  meeting,  please  contact 
Captain  Malcolm  J.  Williams,  Jr.,  or 
Lieutenant  Willieim  G.  Rospars,  U.S. 
Coast  Guard,  Office  of  Maritime  and 
International  Law  (G-LMI),  2100 
Second  Street,  S.W.,  Washington,  D.C. 
20593-0001;  telephone  (202)  267-1527; 
fax  (202)  267-4496. 

Dated:  April  29,  1999. 
Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

[FR  Doc.  99-11282  Filed  5-4-99;  8:45  am] 

BILLING  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

The  Federal  Aviation  Administration 
(FAA)  Communications/Surveillance 
Operational  Implementation  Team  (C/ 
SOIT)  Hosted  Forum  on  the 
Operational  Implementation  of  Satellite 
Communications,  Surface  Movement 
Surveillance  Systems,  and  Data  Link 
Technologies  for  Aviation  Applications 
in  the  National  Airspace  System  (NAS) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUIWMARY:  The  FAA  C/SOIT  will  be 
hosting  a  public  forum  to  discuss  the 
FAA's  data  link  and  surface  movement 
surveillance  systems.  This  meeting  will 
be  held  in  response  to  aviation  industry 
requests  to  the  FAA  Administrator. 
Formal  presentations  will  be  provided 
followed  by  a  question  and  answer 
session.  In  subsequent  days,  working 
group  sessions  will  be  held  to  discuss 
such  topics  as  Controller-Pilot  Data  Link 
Communications,  High  Frequency  Data 
Link,  Human  Factors,  Flight  Information 
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Services  and  Satellite  Communications. 
Those  who  plan  to  attend  are  invited  to 
submit  proposed  discussion  topics. 
Requests  to  make  presentations  to  the 
assembled  forum  should  be  made  to  the 
FOR  FURTHER  INFORMATION  CONTACT 
listed. 

DATES:  June  1-4,  9  a.m.-5  p.m. 
ADDRESSES:  Alexandria.  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Registration  and  submission  of 
suggested  discussion  topics  may  be 
made  to  Ms.  Dottie  Wilkins,  telephone 
(202)  484-2535,  fax  (202)  484-1510  or 
email  at  dottie.ctr.wilkins@faa.gov. 
SUPPLEMENTARY  INFORMATION:  Open  to 
the  aviation  industry  with  attendance 
limited  to  space  available.  Participants 
are  requested  to  register  their  intent  to 
attend  this  meeting  by  May  10,  1999. 
Names,  affiliations,  addresses, 
telephone  and  facsimile  numbers 
should  be  sent  to  the  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  D.C.  on  April  30, 
1999. 

Donald  W.  Streeter, 

C/SOIT  Co-Chairman. 

(FR  Doc.  99-11296  Filed  5-4-99;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

The  Federal  Aviation  Administration 
(FAA)  Satellite  Operational 
Implementation  Team  (SOIT)  hosted 
forum  on  the  capabilities  of  the  Global 
Position  System  (GPSyWide  Area 
Augmentation  System  (WAAS)  and 
Local  Area  Augmentation  System 
(LAAS) 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  meeting. 

Name:  FAA  SOIT  Forum  on  GPS/WAAS/ 
LAAS  Capabilities. 

Time  and  date:  9  a.m. — 5  p.m..  May  17-18, 
1999. 

Place:  The  Holiday  Inn  Fair  Oaks  Hotel, 
11787  Lee  Jackson  Memorial  Highway, 
Fairfax,  Virginia  22033. 

Status:  Open  to  the  aviation  industry  with 
attendance  limited  to  space  available. 

Purpose:  The  FAA  SOU  will  be  hosting  a 
public  forum  to  discuss  the  FAA's  GPS 
approvals  and  WAAS/LAAS  operational 
implementation  plans.  This  meeting  will  be 
held  in  conjunction  with  a  regularly 
scheduled  meeting  of  the  FAA  SOIT  and  in 
response  to  aviation  industry  requests  to  the 
FAA  Administrator.  Formal  presentations  by 
the  FAA  will  be  followed  by  a  question  and 
answer  session.  Those  planning  to  attend  are 
invited  to  submit  proposed  discussion  topics. 

Registration:  Participants  are  requested  to 
register  their  intent  to  attend  this  meeting  by 


May  3,  1999.  Names,  affiliations,  telephone 
and  facsimile  numbers  should  be  sent  to  the 
point  of  contact  listed  below. 

Point  of  contact:  Registgration  and 
submission  of  suggested  discussion  topics 
may  be  made  to  Mr.  Steven  Albers,  phone 
{20'2)  267-7301,  fax  (202)  267-5086,  or  email 
at  steven.CTR.albers@faa.gov. 

Issued  in  Washington,  D.C,  on  March  22, 
1999. 

Hank  Cabler, 

SOIT  Co-Chairman. 

[FR  Doc.  99-11293  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
99-04-C-OO-DSM  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Des  Moines 
International  Airport,  Des  Moines,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Des  Moines 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  June  4,  1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  William 
F.  Flannery,  Aviation  Director,  at  the 
following  address:  City  of  Des  Moines, 
5800  Fleur  Drive.  Suite  201,  Des 
Moines,  lA  50321. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of  Des 
Moines,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loma  Sandridge,  PFC  Program  Manager, 
FAA,  Central  Region,  601  E.  12th  Street, 
Kansas  City,  MO  64106.  (816)  426-4730. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Des  Moines  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulation  (14  CFR  Part  158). 

On  April  8,  1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Des  Moines, 
Iowa,  was  not  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  City  of  Des 
Moines  submitted  supplemented 
information  on  April  16,  1999,  to 
complete  the  application.  The  FAA  will 
approve  or  disapprove  the  supplemental 
application,  in  whole  or  in  part,  no  later 
than  August  18,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  Jime, 
2005. 

Proposed  charge  expiration  date: 
February,  2006. 

Total  estimated  PFC  revenue: 
$1,850,000. 

Brief  description  of  proposed  project: 
Storm  water  detention  facility. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofGce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Des  Moines 
International  Airport. 

Issued  in  Kansas  City,  Missouri  on  April 
20,  1999. 

George  A.  Hendon, 

Manager,  Airports  Division  Central  Region. 
[FR  Doc.  99-11292  Filed  5-4-99;  8:45  am) 
BH-UNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Lafourche  Parish,  Louisiana 

agency:  Federal  Highway 
Administration  (FHWA)",  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Lafourche  Parish,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Farr,  Program  Operations 
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Mana  [er,  Federal  Highway 
Admi  listration,  P.O.  Box  3929  (Room 
255),  Jaton  Rouge,  Louisiana,  70821, 
Telep  lone:  (225)  389-0465.  Facsimile: 
(225)  $8^-0758. 

SUPPL  EMENTARY  INFORMATION:  The 
FHWi  L,  in  cooperation  with  the 
Louis  ana  Department  of  Transportation 
and  Dsvelopment  (LDOTD),  will 
prepa  e  an  Environmental  Impact 
State!  lent  (EIS)  on  a  proposal  to 
const!  uct  a  new  highway  facility  on 
currei  t  or  new  alignment.  The  proposed 
project,  known  locally  as  the  LA  1 
Impro  vements  from  Golden  Meadow  to 
Port  pQurchon,  is  generally  located  in 
the  pr  3sent  LA  1  corridor  from  Golden 
Meadi  »w,  Louisiana  to  Port  Fourchon, 
Louis  ana.  The  roadway  includes 
severa  1  alternates  based  on  the  number 
of  navigable  bridges  needed  for  various 
alignn  lents.  The  approximate  length  of 
the  praject  is  29  kilometers  (18  miles). 

The  proposed  improvements  would 
improve  the  capacity,  reliability,  and 
safety  of  the  existing  LA  1  and  increase 
regior  al  access  to  Port  Fourchon  for 
persons,  businesses  and  industry  in  the 
region .  U  is  a  part  of  the  National 
Highv  ay  System  and  would  improve 
access  to  the  vitally  important  deep- 
water  port  of  Port  Fourchon  on  the  coast 
of  Loi  isiana. 

The  northern  terminus  of  the 
propo  sed  project  will  be  the  southern 
end  ol  route  LA  3235  and  the  southern 
termii  lus  will  be  Port  Fourchon. 

Alt(  matives  to  be  considered  are: 

(1) '  'he  "Do-nothing"  Alternative, 
where  the  current  and  existing  LA  1  is 
repair  ed  and  maintained  in  its  present 
location,  capacity,  and  character. 

(2) '  "he  "Build"  Alternative, 
consii  ering  several  different 
alignnents,  roadway  type  and  control  of 
access . 

An  igency  scoping  meeting  will  be 
held  a  t  a  time  and  place  to  be 
deten  lined  at  a  later  date.  Letters 
descri  aing  the  proposed  action  and 
solicii  ing  comments  will  be  sent  to 
appro  Driate  Federal,  state,  and  local 
agenc  es  and  to  private  organizations, 
inclu(  ing  conservation  groups  and 
group  5  of  individuals  who  have 
expre  ;sed  interest  in  the  project  in  the 
past.  iU  least  one  public  informational 
meetiig  will  be  held  in  the  project  area 
that  M  ill  be  affected.  In  addition,  a 
Publi( ;  Hearing  will  be  held.  Public 
notict  will  be  given  of  the  time  and 
place  of  the  public  informational 
meeti  ig(s)  and  the  Public  Hearing.  The 
draft  ilS  will  be  available  for  public  and 
agenc  ^  review  and  comment  prior  to  the 
Publii :  Hearing. 

To  I  msure  that  the  full  range  of  issues 
relate  i  to  this  proposed  action  are 


addressed,  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  oa  April  28.  1999. 
William  A.  Sussmann, 
Division  Administrator,  FHWA,  Baton  Rouge, 
Louisiana. 

[PR  Doc  99-11227  Filed  5^1-99;  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5200;  Notice  2] 

Capacity  of  Texas,  Inc.;  Grant  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  105 

For  the  reasons  expressed  in  this 
notice,  we  are  granting  the  application 
by  Capacity  of  Texas,  Inc.,  of  Longview, 
Texas  ("Capacity"),  for  a  temporary 
exemption  from  the  anti-lock 
requirements  of  Motor  Vehicle  Safety 
Standard  No.  105  Hydraulic  and  Electric 
Brake  Systems  that  became  effective 
March  1,  1999.  Capacity  applied  for  an 
exemption  on  the  basis  that 
"compliamce  would  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  in  good  faith  to  comply 
with  the  standard."  49  CFR  555.6(a). 

We  published  a  notice  of  receipt  of 
the  application  on  March  10,  1999,  and 
afforded  an  opportunity  for  comment 
(64  FR  11979).  We  received  one 
comment  on  the  application,  from  the 
National  Truck  Equipment  Association 
(NTEA),  which  supported  it. 

The  discussion  that  follows 
recapitulates  Capacity's  arguments  and 
is  based  on  information  contained  in  the 
company's  application. 

Why  Capacity  Needs  a  Temporary 
Exemption 

S5.5  of  Standard  No.  105  requires  any 
motor  vehicle  with  a  gross  vehicle 
weight  rating  (GVWR)  greater  than 
10,000  pounds,  except  for  a  vehicle  that 
has  a  speed  attainable  in  2  miles  of  not 
more  than  33  mph,  to  be  equipped  with 
an  antilock  brake  system  if  it  is 
manufactured  on  and  after  March  1 , 


1999.  Capacity  manufactures  bus 
chassis  that  it  provides  to  World  Trans, 
Inc.,  of  Hutchinson,  Kansas,  for 
completion.  However,  with  respect  to 
the  buses  that  will  be  covered  by  the 
exemption,  if  granted,  Capacity  has 
informed  us  that,  pursuant  to  the  option 
granted  the  manufacturer  of  an 
incomplete  vehicle  by  49  CFR  568.7(a), 
it  is  assuming  the  responsibilities  of  the 
final-stage  manufacturer  (World  Trans). 
As  such.  Capacity  will  certify  that  the 
completed  buses  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  and  provide  notiftcation  and 
remedy  if  required. 

Why  Compliance  Would  Cause 
Capacity  Substantial  Economic 
Hardship 

Capacity  produces  a  limited  quantity 
(100  or  less  yearly)  bus  chassis  for 
World  Trans,  and,  as  discussed  more 
fully  below,  has  been  unable  to  find  a 
vendor  who  is  wilUng  to  provide 
antilock  controllers.  Therefore,  if 
Capacity  is  not  granted  an  exemption,  it 
will  have  to  withdraw  the  chassis  from 
production,  and  World  Trans's  bus 
production  will  be  diminished.  This 
will  cause  both  Capacity  and  World 
Trans  to  lose  income  in  each  of  the  three 
years  for  which  an  exemption  has  been 
requested.  Capacity's  projected  net 
income  for  its  fiscal  year  ending  October 
31,  1998,  was  $2,631,018.  Its  projected 
net  income  for  the  year  ending  October 
31,  1999.  is  $2,286,617  if  an  exemption 
is  granted,  and  $1,945,087  if  it  is  not. 
Thus,  net  income  would  be  reduced  by 
$341,530  in  the  absence  of  an 
exemption  covering  production  from 
March  l-October  31,  1999. 

How  Capacity  Has  Tried  To  Comply 
With  the  Standard  in  Good  Faith 

Capacity  contacted  four  different 
brake  component  suppliers.  Its  search 
for  an  anti-lock  controller  began  with 
Lucas/Varity  (formerly  Kelsey-Hayes) 
because  of  its  longtime  association  with 
Ford  Motor  Company  and  the  fact  that 
the  bus  chassis  uses  a  common  Dana 
drive  axle  with  many  Ford  light  duty 
trucks.  But  the  company  was  told  that 
no  development  coiild  be  approached 
until  Capacity  could  guarantee  a 
purchase  order  in  the  range  of  10,000 
controllers. 

Capacity  next  approached  Eaton- 
Bosch,  and  found  that  it  is  currently 
producing  hydraulic  anti-lock  brake 
systems  for  vehicles  up  to  12,000  lbs 
GVWR.  Although  the  company  is 
developing  a  system  for  vehicles  up  to 
20,000  lbs  GVWR,  the  system  won't  be 
finalized  until  2001. 

The  third  vendor  that  Capacity 
approached  was  ITT  Automotive-Teves, 
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which  expects  to  have  a  system  ready 
for  installation  on  vehicles  up  to  20,000 
lbs  GVWR  by  the  fourth  quarter  of  1999. 
The  company  told  Capacity  that  it  will 
take  a  minimum  of  one  winter  test 
season  to  assure  that  the  controller  can 
be  adapted  to  a  vehicle.  Thus,  Capacity 
does  not  foresee  that  it  can  use  this 
system  and  comply  before  the  Fall  of 
2000. 

Finally,  Capacity  consulted  Rockwell/ 
Meritor-Wabco  System.  This  company 
has  a  controller  that  "can  be  fine  tuned 
on  a  vehicle  to  meet  different  dynamic 
characteristics."  However,  "even  if  this 
system  proves  out,  it  appears  that  a 
year's  testing  will  be  required  to  adapt 
it  to  our  bus  chassis." 

Why  Exempting  Capacity  Would  Be 
Consistent  With  the  Public  Interest  and 
Objectives  of  Motor  Vehicle  Safety 

Capacity  argued  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  traffic  safety  objectives 
because 

many  of  these  vehicles  end  up  serving  small 
cities  and  rural  transit  districts.  These 
customers  have  limited  budgets  so  the 
availability  of  an  economical  low  floor  bus 
allows  them  to  prove  fee  service  in  areas 
where  large  buses  are  too  costly  to  operate. 
The  low  floor  feature  of  this  vehicle  allows 
the  finished  bus  to  readily  serve  the 
handicapped  community. 

In  addition,  "these  buses  operate  in 
shuttle  and  light  transit  operations 
where  high  speed  stops  aren't 
commonly  experienced."  Capacity 
believes  that  rushing  an  anti-lock 
system  into  production  might  present  a 
risk  to  safety. 

Our  Findings  and  Decision 

At  the  moment,  Capacity's  net  income 
is  larger  than  many  low-volume 
manufacturers  who  apply  for  temporary 
exemptions.  However,  in  the  absence  of 
an  exemption.  Capacity  will  not  be  able 
to  generate  revenues  by  providing  "100 
or  less  yearly"  bus  chassis  for  its 
customer,  World  Trans  until  such  time 
as  it  is  able  to  produce  a  conforming 
bus.  This  raises  the  possibility  that 
World  Trans  would  look  elsewhere  for 
bus  chassis  and  that  Capacity  would 
permanently  lose  World  Trans  as  a 
customer.  In  the  absence  of  an 
exemption,  it  is  logical  to  assume  that 
Capacity  would  attempt  to  reduce  its 
expenses  by  a  reduction  in  its  work 
force.  As  discussed  earlier,  the  brake 
component  suppliers  contacted  by 
Capacity  have  been  imable  to  help  the 
company  comply  by  March  1,  1999,  the 
effective  date  of  the  anti-lock 
requirement.  Lucas/Varity  does  not 
appear  interested  in  producing  an  anti- 
lock  controller  in  small  quantities. 


Eaton-Bosch  does  not  anticipate  having 
a  suitable  controller  until  2001.  ITT 
Automotive  Teves  does  not  appear  able 
to  provide  a  reliable  controller  before 
late  in  2000.  Rockwell/Meritor-Wabco 
System  may  have  a  suitable  controller, 
but  if  so,  "a  year's  testing  will  be 
required  to  adapt  it  to  [the  Capacity]  bus 
chassis."  It  appears  that  two  of  the  three 
suppliers  may  have  a  usable  anti-lock 
controller  that  could  be  installed  were  a 
two-year  exemption  provided. 

A  two-year  exemption  would  also  be 
consistent  with  our  views  that 
exemptions  must  be  sparingly  given  to 
buses  because  they  are  motor  vehicles 
which  may  carry  hundreds  of 
passengers  daily.  Some  of  Capacity's 
buses,  it  appears,  will  operate  in 
environments  where  high  speed  stops 
are  not  commonly  experienced. 
Although  we  do  not  know  how  many 
passengers  these  buses  are  designed  to 
carry,  they  appear  to  be  smaller  than 
big-city  transit  buses  even  though  their 
GVWR  is  greater  than  10,000  pounds. 

It  is  in  the  public  interest  to  facilitate 
the  availability  of  relatively  inexpensive 
buses  whose  size  and  price  are 
appropriate  for  the  small  city  and  rural 
district  transit  markets  in  which  they 
are  sold  and  operated.  In  its  comment  in 
support  of  the  application,  NTEA  stated 
that  denial  of  the  exemption  request 
would  also  hurt  the  communities  that 
need  "these  specialized  vehicles." 
NTEA  also  commented  that  "the 
features  of  this  bus  also  allow  it  to  serve 
the  handicapped  community." 

For  these  reasons,  we  find  that 
compliance  with  S5.5  of  Motor  Vehicle 
Safety  Standard  No.  105  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  in  good  faith 
to  comply  with  the  standard.  We  further 
find  that  a  temporary  exemption  would 
be  consistent  with  the  public  interest 
and  the  objectives  of  motor  vehicle 
safety. 

Accordingly,  Capacity  of  Texas,  Inc., 
is  hereby  granted  NHTSA  Temporary 
Exemption  No.  99-5  from  S5.5  of  49 
CFR  571.105  Standard  No.  105 
Hydraulic  and  Electric  Brake  Systems, 
expiring  April  1,  2001. 

Authority:  49  U.S.C.  30113;  delegation  of 
authority  at  <'')  CFR  1.50. 

Issued  on:  April  30,  1999. 

Ricardo  Martinez, 

Administrator. 

[FR  Doc.  99-11302  Filed  5-4-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  99-5210  Notice  1] 

Ford  Motor  Co.;  Receipt  of  Application 
for  Determination  of  Inconsequential 
Non-Compliance 

Ford  Motor  Company  ("Ford"),  of 
Dearborn,  Michigan  has  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301  "Motor  Vehicle  Safety"  for 
a  noncompliance  with  49  CFR  571.205, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  205,  "Glazing  Materials," 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 
Ford  has  filed  a  report  of 
noncompliance  pursuant  to  49  CFR  part 
573  "Defects  and  Noncompliance 
Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  application. 

Description  of  the  Noncompliance 

Certain  Ford  Contour,  Mercury 
Mystique,  Ford  Econoline,  Ford  Ranger 
and  Mazda  B  series  (manufactured  by 
Ford)  vehicles  were  equipped  with 
windshields  which  were  not  marked 
with  the  symbol  "ASl"  per  the 
requirements  of  S6  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  205, 
which  incorporates  the  requirements  of 
section  6  of  ANSI  Z26.1  (American 
National  ^}andard  Institute,  Safety  Code 
for  Safety  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways — 1977).  The  noncompliant 
windshields  meet  all  performance 
requirements  of  FMVSS  205  and  ANSI 
Z26.1. 

Number  of  Vehicles 

Three  hundred  eighty-two  thousand 
nine  hundred  (382,900)  vehicles 
manufactured  between  June  11,  1997 
and  September  25,  1998.  are  believed  to 
contain  the  noncompliance. 
Approximately  8,400  of  these  were 
Mazda  B  Series  vehicles. 

Supporting  Information  as  Submitted 
by  Ford 

The  windshields,  while  produced 
without  the  ASl  mark,  contain  all  other 
markings  required  by  FMVSS  205  and 
ANSI  Z26.1  including  the 
manufacturer's  trademark,  DOT  number, 
and  model  number.  The  model  number 
identifies  the  glazing  material  as 
laminated  safety  glass,  ASl.  In  addition, 
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the  tra  demark  includes  the  word 
"Lamiiated"  and  also  includes  an 
afterm  irket  National  Auto  Glass 
Specif  cation  number  that  identifies  the 
vehicles  for  which  the  windshield  is 
designjed.  With  the  windshield  markings 
provided,  a  customer  is  highly  unlikely 
to  encounter  any  problems  obtaining  the 
approoriate  replacement  windshield 
shoulq  that  need  arise. 

This  marking  failure  first  occurred  on 
the  Co  itour/Mystique  and  was 
precip  tated  by  a  production  change  to 
remov  3  the  windshield  shade  band.  In 
the  set  Lip  for  the  production  of  clear 
winds  lields.  the  ASl  mark  was 
inadvt  rtenUy  omitted  when  trademark 
information  was  provided  to  a  supplier. 
The  sa  me  band  was  subsequently 
deleted  on  the  other  noncompliant 
vehicli  (s,  resulting  in  those  windshields 
also  hi  ing  produced  without  the  mark. 

The  stated  purposes  of  FMVSS  205 
are  to  i  educe  injuries  resulting  from 
impac  to  glazing  surfaces,  to  ensure  a 
necess  iry  degree  of  transparency  in 
motor  vehicle  windows  for  driver 
visibil  ty,  and  to  minimize  the 
possib  lity  of  occupants  being  thrown 
throug  1  the  vehicle  windows  in 
collect  ions.  Because  the  windshields 
fully  meet  all  of  the  applicable 
perfori  nance  requirements,  the  absence 
of  the  ,  VSl  mark  has  no  effect  upon  the 
ability  of  the  windshield  glazing  to 
satisfy  these  stated  purposes  and  thus 
perfori  a  in  the  manner  intended  by 
FMVS  ;  205.  Neither  Ford  nor  Mazda  is 
aware  af  any  complaints  of  crashes  or 
injuries  related  to  this  condition. 

Thoi  igh  not  a  safety  concern,  to 
preclu  le  any  potential  customer 
difficu  ty  during  vehicle  inspections  in 
states  '  vhere  glazing  markings  are 
checke  d  during  the  state  inspection 
proces  5,  Ford  and  Mazda,  beginning  in 
januar  r  1999,  are  providing  letters  to 
the  ap  iroximately  87,500  affected 
owner  i  in  those  states  (i.e.,  California, 
Maine  Maryland,  Missouri,  New  Jersey, 
New  y  ork,  Oklahoma,  Utah,  Vermont, 
and  VV  jst  Virginia).  These  letters  will 
identi:  y  the  condition,  certify  that  the 
winds  lields  fully  meet  all  other 
markii  g  requirements  and  all 
perfori  nance  requirements  of  FMVSS 
205,  and  indicate  that  state  authorities 
responsible  for  vehicle  inspections  have 
been  notified  of  this  condition.  These 
letters  also  indicate  that  Ford  and 
Mazda  will  apply  the  ASl  marking  on 
any  nc  ncompliant  windshield  in  these 
states   f  the  owner  requests  the  marking 
be  app  ied.  In  addition.  Ford  and  Mazda 
will  ac  vise  dealers  in  these  states, 
throug  1  the  year  2001,  to  mark  the 
winds  lields  that  do  not  have  the  ASl 
mark  ^  .'hen  the  vehicle  is  brought  in  for 
a  regu  ar  service,  regardless  of  whether 


the  marking  has  been  requested  by  the 
owner.  Based  on  Ford's  past  experience 
with  such  programs,  the  company 
believes  that  this  will  result  in  the 
majority  of  the  windshields  in  these 
states  being  marked.  Also,  coincident 
with  the  owner  letters,  a  letter  will  be 
sent  to  the  appropriate  authority  in  the 
above  identified  states  providing  any 
explanation  of  the  condition, 
certification  that  the  windshields  fully 
meet  all  other  marking  requirements 
and  all  performance  requirements  of 
FMVSS  205,  and  a  listing  of  vehicle  VIN 
nimibers  of  all  affected  vehicles 
registered  in  that  state. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Ford, 
described  above.  Comments  should  refer 
to  the  Docket  Number  and  be  submitted 
to:  Docket  Management,  National 
Highway  Traffic  Safety  Administration, 
Room  PL  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  practicable. 
When  the  application  is  granted  or 
denied,  the  Notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  June  4,  1999. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8). 

Issued  on:  April  29,  1999. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[PR  Doc.  99-11258  Filed  5-04-99;  8:45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5607;  Notice  1] 

Ovale  Automotive  Group  SrL; 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  208 

We  are  asking  your  views  on  the 
application  by  Qvale  Automotive 
Group,  SrL  of  Modena,  Italy  ("Qvale"), 
for  an  exemption  until  March  31,  2001, 
from  the  automatic  restraint 
requirements  of  Motor  Vehicle  Safety 
Standard  No.  208  Occupant  Protection 
Systems.  Qvale  has  applied  on  the  basis 
that  "compliance  would  cause 


substantial  economic  hardship  to  a 
manufactiu-er  that  has  tried  in  good  faith 
to  comply  with  the  standard."  49  CFR 
555.6(a). 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  our  regulations  on  temporary 
exemptions.  This  action  does  not 
represent  any  judgment  by  us  about  the 
merits  of  the  application.  The 
discussion  that  follows  is  based  on 
information  contained  in  Qvale's 
application. 

Why  Qvale  Needs  a  Temporary 
Exemption 

Qvale  is  an  Italian  corporation, 
formed  in  January  1998.  It  is  controlled 
by  an  American  corporation  owned  by 
the  Qvale  family  of  San  Francisco, 
California,  which  was  also  formed  in 
January  1998.  The  American 
corporation  does  business  as  DeTomaso 
Automobiles,  Ltd. 

DeTomaso  Modena  SpA,  a  small 
manufactm-er  of  automobiles  which 
produces  less  than  100  motor  vehicles  a 
year,  developed  a  convertible  passenger 
car,  the  Bigua,  but  was  financially 
unable  to  produce  it.  Qvale  has  obtained 
the  worldwide  rights  to  manufacture 
and  sell  the  Bigua  under  the  name 
DeTomaso  Mangusta.  As  of  March  1999, 
Qvale  had  invested  more  than 
$7,000,000  in  the  Mangusta  project,  and 
anticipates  an  additional  investment  of 
$3,000,000  by  the  time  production 
begins  in  September  1999. 

When  the  project  began  in  early  1998, 
Qvale  expected  that  a  Ford  Mustang  air 
bag  system  could  be  easily  integrated 
into  the  Mangusta,  because  DeTomaso 
Modena  had  anticipated  that  the  U.S. 
would  be  the  primary  market  for  the  car. 
However,  it  has  developed  that 
significant  re-engineering  will  be 
required  to  incorporate  an  automatic 
restraint  system  that  complies  with 
S4.1.5.3  of  Standard  No.  208.  Qvale 
believes  that  it  will  be  able  to 
manufactiure  a  conforming  car  beginning 
in  May  2000,  but  says  that  it  needs  an 
exemption  so  that  it  may  sell  the 
Mangusta  in  the  United  States, 
beginning  in  November  1999,  to 
generate  funds  under  its  business  plan. 
It  has  asked  to  be  exempted  through 
March  31,  2001,  to  allow  for  unforeseen 
problems  during  development.  The 
applicant  intends  to  retrofit  exempted 
vehicles  with  air  bag  systems  when  they 
become  available.  It  anticipates  sales  of 
200-250  Mangustas  under  the 
exemption. 

Why  Compliance  Would  Cause  Qvale 
Substantial  Economic  Hardship 

Neither  Qvale  nor  its  American  parent 
has  had  any  income  or  sales  since  their 
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inception  in  January  1998.  Qvale  had  a 
net  loss  of  $685,000  for  1998,  with  a 
negative  cash  flow  of  $511,000.  If  an 
exemption  is  not  granted  and  U.S.  sales 
do  not  begin  imtil  May-June  2000,  the 
company  anticipates  total  net  losses  of 
approximately  $4,800,000  in  1999  with 
a  total  negative  cash  flow  of  over 
$3,000,000.  Even  with  an  exemption 
that  would  permit  U.S.  sales  to  begin  in 
November  1999,  Qvale  expects  a  net 
loss  for  1999  of  $4,124,025  and  a 
negative  cash  flow  of  $2,502,025.  In  fact, 
even  with  an  exemption,  Qvale 
anticipates  net  losses  through  at  least 
2001  though  the  cash  flow  would 
become  positive  in  2000  and  increase 
slightly  in  2001. 

Qvale's  U.S.  parent  has  already  hired 
a  sales  and  distribution  staff,  and  would 
suffer  losses  of  $1,800,000  if  it  cannot 
begin  sales  of  the  Mangusta  in 
November  1999. 

How  Qvale  Has  Tried  To  Comply  With 
the  Standard  in  Good  Faith 

Qvale's  production  plan  involves  the 
use  of  the  4.6L  Ford  Cobra  V-8  engine 
as  well  as  a  significant  number  of  Ford 
parts  including  the  air  bag  system. 
Ford's  parts  division,  Visteon,  is  the 
prime  subcontractor  responsible  for  the 
interior  and  air  bags.  Isis  Automotive, 
an  engineering  company  in  the  United 
Kingdom,  has  been  chosen  as  the  safety 
engineering  project  manager. 

It  was  anticipated  that  the  Ford  air 
bag  system  could  be  integrated  into  the 
Mangusta  but  the  final  and  chassis 
engineering  that  had  continued  during 
the  Fall  of  1998  indicated  otherwise. 
Visteon  found  it  necessary  to  redesign 
the  dashboard,  including  the  passenger 
side  air  bag  door  in  order  to  make  the 
Mangusta  commercially  viable,  but  is 
not  able  to  furnish  the  redesigned 
interior  parts  mitil  the  Summer  of  1999. 
Without  these  parts,  an  air  bag  system 
cannot  be  properly  tested.  In  addition, 
the  construction  of  10  pre-production 
prototypes  necessary  for  safety  testing 
has  been  delayed  until  July  1999 
because  of  problems  with  the  prototype 
manufacturer  (an  outside  supplier)  and 
ongoing  design  changes.  Finally 
additional  time  is  needed  to  organize 
the  supplier  and  engineering  personnel 
and  resources  necessary  for  the  air  bag 
system  development  work  (e.g., 
laboratory  testing  and  sensor 
calibration). 

Because  of  these  factors,  Qvale's  plans 
to  incorporate  an  air  bag  system  have 
been  delayed  from  September  1999  to 
May  or  June  2000. 


Why  Exempting  Qvale  Would  Be 
Consistent  With  the  Public  Interest  and 
Objectives  of  Motor  Vehicle  Safety 

Qvale  believes  that  the  small  number 
of  vehicles  that  will  be  produced  under 
an  exemption  will  have  no  discemable 
effect  upon  safety.  It  intends  to  equip  all 
of  its  U.S.  vehicles  with  manual  three 
point  belts,  and  will  meet  the  injury 
criteria  specified  in  S4. 1.5. 3  when 
tested  with  belted  dummies.  The 
company  will  affix  a  label  to  the 
instrument  panel  informing  occupants 
of  the  exemption  and  the  need  to  fasten 
their  safety  belts.  Qvale  plans  to  re- 
engineer  its  air  bag  system  so  that  it  may 
be  installed  as  a  retrofit  in  exempted 
vehicles.  Mangustas  will  comply  with 
all  other  applicable  Federal  motor 
vehicle  safety  standards. 

In  Qvale's  opinion,  an  exemption 
would  permit  the  availabihty  in  the  U.S. 
of  the  Mangusta's  "high  technology, 
light  weight  TRM  composite  body."  The 
success  of  the  project  vdll  have  a 
beneficial  effect  upon  Visteon,  a 
division  of  Ford  Motor  Company,  as 
well  as  employment  elsewhere  in  the 
U.S.  of  sales  and  service  personnel. 

How  To  Comment  on  Qvale's 
Application 

If  you  would  like  to  comment  on 
Qvale's  application,  send  two  copies  of 
your  comments,  in  WTiting,  to:  Docket 
Management,  National  Highway  Traffic 
Safety  Administration,  Room  PL-401, 
400  Seventh  Street,  SW,  Washington, 
DC  20590,  in  care  of  die  docket  and 
notice  number  shown  at  the  top  of  this 
dociunent. 

We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  stated  below. 
To  the  extent  possible,  we  shall  also 
consider  comments  filed  after  the 
closing  date.  You  may  examine  the 
docket  in  Room  PL-401,  both  before  and 
after  that  date,  between  10  a.m.  and  5 
p.m. 

When  we  have  reached  a  decision,  we 
shall  publish  it  in  the  Federal  Register. 

Comment  closing  date:  May  25,  1999. 

Authority:  49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on:  April  30,  1999. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  99-11301  Filed  5-4-99;  8:45  am] 

BIUJNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33725  (Sut>-No. 
1)1 

CSX  Transportation,  Inc.— Trackage 
Rights  Exemption— Consolidated  Rail 
Corporation 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502.  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
33725  to  permit  the  trackage  rights  to 
expire  on  the  Split  Date  (as  described  in 
this  decision)  or  Jime  30,  1999, 
whichever  occurs  first,  in  accordance 
with  the  agreement  of  the  parties. ' 

As  noted  by  CSXT,  this  trackage  rights 
arrangement  is  intended  to  be  only 
temporary.  The  Conrail  trackage  that  is 
the  subject  of  the  trackage  rights  is  to  be 
allocated  to  Conrail's  subsidiary.  New 
York  Central  Lines  LLC,  and  operated 
by  CSXT,  after  what  is  referred  to  as  the 
"Split  Date,"  or  the  date  of  the  division 
of  Conrail's  assets,  as  authorized  by  the 
Board  in  CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
Railway  Company — Control  and 
Operating  Leases/Agreements — Conrail 
Inc.,  and  Consolidated  Rail  Corporation, 
STB  Finance  Docket  No.  33388  (STB 
served  July  23,  1998).  CSXT  states  that 
it  expects  the  Split  Date  to  occur  on 
Jime  1, 1999.  The  parties  intend  for  the 
trackage  rights  to  terminate  on  the  Split 
Date,  but  if  the  Split  Date  does  not  occur 
before  June  30,  1999,  the  parties' 
agreement  provides  for  termination  of 
the  trackage  rights  on  June  30,  1999. 

Under  a  separate  agreement,  CSXT  is 
leasing  approximately  18,850  feet  of 
track  in  Conrail's  Hillery  Yard  for 
storage  of  railroad  cars. 


I  On  March  12,  1999,  CSX  Transportation,  Inc. 
(CSXT)  filed  a  notice  of  exemption  under  the 
Board's  class  exemption  procedures  at  49  CFR 
1180.2(d)(7).  The  notice  covered  the  agreement  by 
Consolidated  Rail  Corporation  (Conrail)  to  grant 
temporary  overhead  trackage  rights  to  CSXT,  to 
operate  its  trains,  locomotives,  cars  and  equipment 
with  CSXT's  own  crews,  over:  (1)  Conrail's  Olin 
Running  Track  between  the  Conrail/CSXT 
connection  at  milepost  0.5±  and  milepost  0.0±;  and 
(2)  Conrail's  Pekin  Running  Track  between  milepost 
0.0±  and  the  limits  of  trackage  being  leased  by 
CSXT  at  the  connection  to  Conrail's  Hillery  Yard  at 
milepost  1.85±  in  Danville,  IL,  a  distance  of 
approximately  1.9  miles,  including  necessary  head 
and  tail  room.  See  CSX  Transportation.  Inc. — 
Trackage  Rights  Exemption — -Consolidated  Rail 
Corporation.  STB  Finance  Docket  No  13725  (STB 
served  Apr.  1,  1999).  The  trackage  rights  operations 
under  the  exemption  became  effective  on  March  19, 
1999,  and  are  subject  to  standard  labor  protective 
conditions. 
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DATES:  This  exemption  will  be  effective 
on  Juni  i  1,  1999.  Petitions  to  reopen 
must  bfe  filed  by  May  25.  1999. 
ADDRESSES:  An  original  and  10  copies  of 
ail  ple<  dings  referring  to  STB  Finance 
Docket  No.  33725  (Sub-No.  1}  must  be 
filed  with  the  Office  of  the  Secretary, 
Surfaa  i  Transportation  Board,  Case 
Contro  Unit,  1925  K  Street,  N.W., 
Washii  igton,  DC  20423-0001.  In 
addition,  a  copy  of  all  pleadings  must  be 
served  on  petitioner's  representative 
Charles  M.  Rosenberger,  Senior  Counsel, 
CSX  Tiansportation,  Inc.,  500  Water 
Street,  f-150,  Jacksonville,  FL  32202. 
FOR  FU  (THER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  (TDD 
for  the  hearing  impaired  (202)  565- 
1695.1 

SUPPLE  MENTARY  INFORMATION: 
Additii  )nal  information  is  contained  in 
the  Boi  rd's  decision.  To  purchase  a 
copy  0  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Suite  210,  1925  K  Street, 
N.W.,  Washington,  DC  20006. 
Telephane:  (202)  289-4357.  (Assistance 
for  the  hearing  impaired  is  available 
througli  TDD  services  (202)  565-1695.) 

Boar  1  decisions  and  notices  are 
availah  le  on  our  website  at 
"WWV  '.STB.DOT.GOV." 

Decid  ed:  April  28.  1999. 

By  th  (  Board,  Chairman  Morgan,  Vice 
Chairnii  in  Clybum  and  Commissioner 
Burkes. 

Vemon  A.  Williams, 
Secreta,  y. 
[FR  Doc.  99-11254  Filed  5-04-99;  8:45  am] 
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DEPAf  ITMENT  OF  THE  TREASURY 

Comm  jnity  Development  Financial 
Institutions  Fund 

[No.  98^-0158] 

Notice  Inviting  Applications  to  the 
Presidential  Awards  for  Excellence  in 
Microe^iterprise  Development 

AGENCY :  Conuniinity  Development 
Financ  ial  Institutions  Fund,  Department 
of  Trea  sury 
ACTION  Notice  inviting  applications. 


SUMMA  »Y:  The  Presidential  Awards  for 
ExcelU  nee  in  Microenterprise 
Develo  pment  ("Presidential  Awards")  is 
a  non-1  lonetary  awards  program  created 
as  one  af  the  commitments  made  by  the 
United  States  at  the  United  Nations 
Fourth  World  Conference  on  Women 
held  ir  Beijing,  China  in  September 
1995. 1  kS  the  key  community 
develo  jment  finance  initiative  of  the 
Admin  istration,  the  Community 


Development  Financial  Institutions 
Fund  ("Fund")  of  the  U.S.  Department 
of  Treasury  was  selected  to  administer 
the  Presidential  Awards  Program.  The 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994  (12 
U.S.C.  4701  et.  seq.)  created  the  Fund  to 
promote  economic  revitalization  and 
community  development  through 
investment  in  community  development 
financial  institutions.  This  Notice 
provides  guidance  on  the  Presidential 
Awards  program  requirements,  selection 
criteria  and  how  to  obtain  an 
application  packet. 

DATES:  Applications  may  be  submitted 
at  any  time  after  Wednesday,  May  5, 
1999.  The  deadline  for  receipt  of  an 
application  is  5:00  p.m.  EST,  August  3, 
1999.  Applications  received  in  the  office 
of  the  Fund  after  that  date  and  time  will 
be  returned  to  the  sender.  Applications 
sent  electronically  or  by  facsimile  will 
not  be  accepted. 

ADDRESSES:  Applications  shall  be  sent 
to:  Community  Development  Fincmcial 
Institutions  Fund,  U.S.  Department  of 
Treasury,  601  Thirteenth  Street,  N.W., 
Suite  200  South,  Washington  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Awards  Manager,  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  Treasury,  601 
Thirteenth  Street,  N.W.,  Suite  200 
South,  Washington  DC  20005,  (202) 
622-8662.  (This  is  not  a  toll  fi-ee 
number.)  If  you  have  any  questions 
about  this  Notice  or  the  application 
packet,  you  may  call  or  write  to  the 
Fund  at  the  above  telephone  number  or 
address,  or  you  may  send  questions  via 
facsimile  to  (202)  622-7754.  To  request 
an  application  packet,  please  send  by 
facsimile  a  written  request  which 
includes  the  name  of  the  requester,  the 
organization,  mailing  address,  telephone 
number  and  facsimile  number.  Requests 
for  an  application  packet  should  be  sent 
by  facsimile  to  (202)  622-7754. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Presidential  Awards  for 
Excellence  in  Microenterprise 
Development  ("Presidential  Awards") 
are  an  annual  non-monetary  awards 
program  created  to  recognize  the 
important  and  growing  role  of 
microenterprises  within  the  economy  of 
the  United  States.  In  the  past  decade, 
the  number  of  microenterprises  and 
microentrepreneurs  has  grown 
significantly,  as  well  as  the  number  of 
community  development  organizations 
that  have  worked  to  facilitate  the  growth 
and  development  of  this 
microenterprise  industry.  A 
microenterprise  is  a  sole  proprietorship. 


partnership,  family  business  or  an 
incorporated  entity  that  has  no  more 
than  five  employees,  does  not  generally 
have  access  to  the  commercial  banking 
sector,  and  can  utilize  a  loan  of  $25,000 
or  less.  The  Presidential  AwEU-ds  reflect 
a  national  commitment  to  advance  the 
role  that  microenterprise  development 
plays  in  enhancing  entrepreneurial 
opportunities  for  all  Americans, 
particularly  women,  low-income 
people,  and  others  that  have  had 
difficulty  gaining  access  to  the  financial 
services  industry  and  the  economic 
mainstream.  By  recognizing  outstanding 
microenterprise  development  and 
support  organizations,  the  Presidential 
Awards'  mission  is  to  advance  an 
understanding  of  "best  practices"  in  the 
field  of  microenterprise  development 
and  bring  wider  public  attention  to  the 
important  successes  of  microenterprise 
development  in  the  United  States. 
Awards  are  available  in  different 
categories  designed  to  reflect  the  diverse 
activities,  purposes  and  challenges 
faced  by  the  microenterprise  industry. 
Each  award  category  utilizes  a  rigorous 
set  of  evaluation  criteria  designed  to 
recognize  programs  and  organizations 
which  define  the  cutting  edge  of  the 
microenterprise  industry. 

II.  Definitions 

(a)  Low-Income  means  having  an 
income  that  is  at  or  below  80  percent  of 
the  area  median  family  income. 

(b)  Microenterprise  Development 
Organization  (MDO)  means  a 
"practitioner"  organization  that  works 
directly  with  Microentrepreneurs  and 
meets  three  tests,  primary  purpose, 
domestic  program,  and  program 
activities. 

(i)  Primary  Purpose.  The  organization 
must  have  a  primary  purpose  of 
promoting  microenterprise 
development.  An  applicant  will  be 
considered  to  have  such  a  primary 
piupose  if  it: 

(A)  Has  been  in  operation  for  at  least 
two  complete  calendar  or  fiscal  years; 

(B)  Made  at  least  one  Micro  Loan  to 
a  Microenterprise  within  the  past  12 
months;  and 

(C)  Has  principally  targeted  its  efforts 
to  activities  that  support 
Microentrepreneurs.  Such  activity 
targeting  may  be  eveiluated  by  the 
number  of  Microentrepreneurs  served, 
number  of  Micro  Loans  made,  the  total 
dollar  amount  of  Micro  Loans  made,  or 
other  criteria  deemed  appropriate  by  the 
Fund.  The  primary  purpose  requirement 
will  be  applied  to  the  applicant  as  a 
whole  or  an  affiliate,  division  or  a 
discrete  program  of  a  larger 
organization,  as  deemed  appropriate  by 
the  Fund. 
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(ii)  Domestic  Program.  The 
organization  must  exclusively  serve  or 
have  a  program  that  exclusively  serves 
individuals  who  are  residents  of  the 
United  States,  including  the  District  of 
Columbia,  or  any  territory  of  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the  Trust 
Territories  of  the  Pacific  Islands,  the 
Virgin  Islands,  and  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

(iii)  Program  Activities.  The 
organization  must  ciurently  provide  the 
following  services  to 
Microentrepreneurs: 

(A)  Access  to  Micro  Loans,  directly  or 
through  a  formal  partnership,  as 
evidenced  by  a  written  agreement  or 
letter  of  understanding,  with  another 
organization;  and 

(B)  Access  to  training,  coimseling  or 
technical  assistance,  directly  or  through 
a  formal  partnership,  as  evidenced  by  a 
written  agreement  or  letter  of 
understanding,  with  another 
organization.  Such  training,  counseling 
or  technical  assistance  must  provide 
assistance  to  Microentrepreneurs  for  the 
purpose  of  enhancing  business 
planning,  marketing,  management, 
financial  management,  or  other  aspects 
of  developing  a  successful  business. 

(c)  Microenterprise  Support 
Organization  (MSO)  means  an  entity 
that  does  not  work  directly  with 
Microentrepreneurs  as  its  principal 
activity,  but  supports  the  efforts  of 
MDOs  through  financial  or  technical 
assistance,  research  or  other  activities. 
An  MSO  must: 

(i)  Have  been  in  operation  for  at  least 
two  complete  calendar  or  fiscal  years; 
and 

(ii)  Either  provide  financial  or 
technical  assistance  directly  to  MDOs; 
or 

(iii)  Make  contributions  indirectly  to 
the  microenterprise  field  through 
research  or  other  activities  that  enhance 
the  knowledge,  capacity,  or  visibility  of 
the  field; 

(iv)  Not  provide  services  directly  to 
Microentrepreneurs  as  its  principal  line 
of  business;  and 

(v)  Serve  MDOs  (or  others  engaged  in 
microenterprise  development)  that 
exclusively  serve  or  have  a  program  that 
exclusively  serves  individuals  who  are 
residents  of  the  United  States,  including 
the  District  of  Columbia,  or  any  territory 
of  the  United  States,  the  Commonwealth 
of  Puerto  Rico,  Guam,  American  Samoa, 
the  Trust  Territories  of  the  Pacific 
Islands,  the  Virgin  Islands,  emd  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(d)  Micro  Loan  means  a  loan  made  for 
business  purposes  to  a 
Microentrepreneur  in  a  principal 


amount  which  does  not  exceed  $25,000. 
A  loan  for  business  purposes  does  not 
include  a  loan  made  for  the  purpose  of 
the  acquisition,  construction,  or 
rehabilitation  of  real  estate. 

(e)  Microenterprise  means  a  sole 
proprietorship,  partnership,  family 
business,  or  an  incorporated  entity  that 
has  five  or  fewer  employees  including 
the  ovknner(s),  does  not  generally  have 
access  to  the  commercial  banking  sector, 
and  can  utilize  a  loan  of  $25,000  or  less. 

(f)  Microentrepreneur  means  the 
owner  of  a  Microenterprise  or  an 
individual  seeking  to  establish  a 
Microenterprise. 

(g)  Poverty  means  the  state  or 
condition  of  being  poor  as  defined  by 
the  U.S.  Bureau  of  the  Census. 

m.  Award  Categories 

Five  categories  of  Presidential  Awards 
for  Excellence  in  Microenterprise 
Development  are  available.  The  award 
categories  are  intended  to  embrace  the 
diverse  activities  and  purposes  of 
microenterprise  development  and  the 
key  opportxmities  and  challenges  faced 
by  the  microenterprise  field.  The 
Presidential  Awards  seek  to  advance  the 
field  of  microenterprise  development  in 
the  United  States  by  recognizing 
excellent  programs  and  sharing  the 
lessons  learned  by  these  organizations 
with  the  microenterprise  field,  policy 
makers,  funders,  and  other  key  partners. 
Up  to  two  awards  may  be  made  in  each 
award  category.  Applicants  may  apply 
under  only  one  primary  award  category 
each  year.  The  primary  award  categories 
are  as  follows:  Access  to  Capital, 
Developing  Entrepreneurial  Skills, 
Poverty  Alleviation,  and  Public  or 
Private  Support  for  Microenterprise 
Development.  To  apply  for  an  award 
under  one  of  the  primary  award 
categories,  an  applicant  must  complete 
the  appropriate  award  category 
application  contained  in  the  application 
packet.  Applicants  under  any  one  of  the 
primary  award  categories  may  also  elect 
to  be  considered  for  an  award  ujider  the 
Program  Innovation  award  category.  The 
Program  Innovation  award  category  is 
considered  a  "floating"  award  Uiat  may 
be  given  to  no  more  than  two  applicants 
in  any  one  or  more  primary  award 
categories.  However,  an  applicant  may 
only  receive  an  award  in  one  award 
category  in  a  given  year.  Specifically,  an 
applicant  may  not  receive  an  award: 

fa)  In  more  than  one  primary  award 
category;  or 

(b)  In  both  a  primary  award  category 
and  the  Program  Innovation  award 
category  in  the  same  year. 

To  be  considered  for  a  Program 
Innovation  award,  each  applicant 
shouJd  complete  the  Program 


Innovation  portion  of  the  primary  award 
category  application  in  which  it  is 
seeking  an  award.  The  following  are 
descriptions  of  the  primary  award 
categories  and  the  Program  Innovation 
award  category: 

(a)  The  Excellence  in  Providing 
Access  to  Capital  award  category 
recognizes  MDOs  that  have  achieved 
outstanding  success  in  increasing  the 
availability  of  credit  to 
Microentrepreneurs  through  the 
provision  of  Micro  Loans  or  Micro  Loan 
guarantees. 

(b)  The  Excellence  in  Developing 
Entrepreneurial  Skills  award  category 
recognizes  MDOs  that  have 
demonstrated  effectiveness  in  building 
entrepreneurial  skills  through  the 
provision  of  training,  technical 
assistance  or  other  skill  development 
activities  that  help  develop  successful 
Microentrepreneurs . 

(c)  The  Excellence  in  Poverty 
Alleviation  award  category  recognizes 
MDOsihat  have  developed  effective  and 
innovative  strategies  or  methods  of 
alleviating  poverty  and/or  improving 
the  well-being  of  Low-Income 
individuals  through  the  development  of 
Microentrepreneurs.  Applicants  in  this 
category  need  not  work  exclusively  with 
Low-Income  clients.  However,  this 
category  is  intended  to  recognize 
programs  that  target  a  significant 
portion  of  their  efforts  to  serve  Low- 
Income  clients. 

(d)  The  Excellence  in  Public  or  Private 
Support  for  Microenterprise 
Development  award  category  recognizes 
outstanding  MSOs  that  have  provided 
significant  or  innovative  support  to 
MDOs  or  to  the  development  of  the 
microenterprise  field. 

(e)  The  Excellence  in  Program 
Innovation  award  category  recognizes 
MDOs  and  MSOs  that  reflect  the  next 
level  of  development  for  the 
Microenterprise  field  and/or  a  new 
strategy  for  addressing  a  challenge, 
problem  or  issue  of  significant  concern 
to  the  field. 

IV.  Eligibility 

The  eligibility  requirements  of  the 
Presidential  Awards  are  established  by 
each  award  category.  MDOs  are  eligible 
for  an  award  under  the  following 
categories:  Access  to  Capital, 
Developing  Entrepreneurial  Skills, 
Poverty  Alleviation,  and  Program 
Innovation.  MSOs  are  eligible  for  an 
award  under  the  following  categories: 
Public  or  Private  Support  for 
Microenterprise  Development  and 
Program  Innovation.  If  an  applicant  has 
previously  received  an  award  in  a 
specific  award  category,  such  applicant 
is  ineligible  to  apply  for  an  award  in  the 


24220 


Federal  Register / Vol.  64,  No.  86 / Wednesday.  May  5,  1999 /Notices 


rg 


same 
foUowi 
example 
category 
that  sam  e 


category  for  a  period  of  three  years 
the  receipt  of  an  award  (for 
a  1998  award  wiimer  in  a 
cannot  apply  for  an  award  in 
category  until  the  year  2002). 
Depart  nients,  agencies  or 
instrumentalities  of  the  United  States 
are  not  eligible  to  apply  for  a 
Preside!  tial  Award. 

V.  Selection  Process  and  Criteria 

Winners  of  the  Presidential  Awards 
will  be  selected  through  a  competitive 
applicat  on  and  review  process.  The 
Fund  wi  11  select  applicants  to  receive 
Presider  tial  Awards,  but  will  be 
assisted  by  a  team  of  experts  in  the 
microen  terprise  field  from  both  inside 
and  outs  ide  the  Federal  Government. 
Each  aw  ard  category  has  a  set  of 
selection  criteria  that  will  be  used  to 
evaluate  the  extent  of  an  applicant's 
achievei  aent  of  excellence.  Successful 
icaqts  must  demonstrate  both 
ely  and  quantitatively  tfaeir 
and/or  excellence  under 


appl 

qualitatijv 

effectiv 

the  selection  criteria. 


e  ness 


The 
packet  i 
questioi^ 
primary 
are  the 


P  esidential  Awards  application 
1  icludes  application  forms  and 

that  are  tailored  to  each 
award  category.  The  following 
lection  criteria  for  each  award 


SB 


category : 

(a)  Tht 
Access 
criteria 
program 


Excellence  in  Providing 
tb  Capital  award  selection 
i  re:  scope  and  scale,  impact, 
design  effectiveness,  quality, 
sustaina  3ility,  financial  health  and 
organiza  tional  structure,  adaptability, 
and  leac  ership. 

(b)  Th  8  Excellence  in  Developing 
Entrepn  neurial  Skills  award  selection 
criteria  iire:  scope,  scale,  impact, 
program  design  effectiveness,  UnEmcial 
health  a  id  organizational  structure, 
adaptab  lity,  and  leadership. 


(c)  Th^ 
Alleviati 
scope 


ai  d 


Excellence  in  Poverty 
on  award  selection  criteria  are: 
scale,  impact,  program  design 
,  extent  of  targeting, 
health  and  organizational 
,  adaptability,  and  leadership. 

Excellence  in  Public  or  Private 
or  Microenterphse 

award  selection  criteria 

and  scale,  impact,  program 
fectiveness,  commitment, 
health  and  organizational 
,  adaptability,  and  leadership. 

Excellence  in  Program 
category  specific  criteria  are: 
y  and  relevance  to  the  industry. 


effective  ness 
Bnancia 
structun ! 

(d)ThB 

Support  /( 
Deve/op  menf 
are:  scoj  le 
design 
financia 
structur  ( 

(e)Th3 
Innovat,  on 
creativil  y 

Authoi  ity:  Pub.  L.  103-325.  108  Stat.  2166. 
2189  (12  U.S.C.  4703):  chapter  X,  Pub.  L. 
104-19,  i09  Stat.  237  (12  U.S.C.  4703  note). 


Dated:  April  30.  1999 
Maurice  A.  )ones. 

Deputy  Director  for  Policy  and  Programs, 
Community  Development  Financial 
Institutions  Fund. 
(FR  Doc.  99-11300  Filed  5-4-99;  8:45  am) 

BILUNG  CODE  4810-70-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  1028 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  1028, 
Application  for  Recognition  of 
Exemption  Under  Section  521  of  the 
Internal  Revenue  Code. 
DATES:  Written  comments  should  be 
received  on  or  before  July  6, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Recognition  of 
Exemption  Under  Section  521  of  the 
Internal  Revenue  Code. 

OMB  Number:  1545-0058. 

Form  Number:  1028. 

Abstract:  Farmers'  cooperatives  must 
file  Form  1028  to  apply  for  exemption 
from  Federal  income  tax  as  being 
organizations  described  in  Internal 
Revenue  Code  section  521.  The 
information  on  Form  1028  provides  the 
basis  for  determining  whether  the 
applicants  are  exempt. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 


Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  50 
hours,  54  minutes. 

Estimated  Total  Annual  Burden 
Hours;  2,545. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  29,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-11290  Filed  5-4-99;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  5309 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
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other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  5309, 
Application  for  Determination  of 
Employee  Stock  Ownership  Plem. 

DATES:  Written  comments  should  be 
received  on  or  before  July  6,  1999  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Determination 
of  Employee  Stock  Ownership  Plan. 

OMB  Number:  1545-0284. 

Form  Number:  5309. 

Abstract:  Internal  Revenue  Code 
section  404(a)  allows  employers  an 
income  tax  deduction  for  contributions 
to  their  qualified  deferred  compensation 
plans.  Form  5309  is  used  to  request  an 
IRS  determination  letter  about  whether 
the  plan  is  qualified  under  Code  section 
409  or  4975(e)(7). 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
462. 

Estimated  Time  Per  Respondent:  10 
hours,  6  minutes. 

Estimated  Total  Annual  Burden 
Hours;  4,666. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Genertdly, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sunmiarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessar>'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  28.  1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-11291  Filed  5-4-99:  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Approved  Motor  Fuel  Distribution 
Terminals 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  issuance  of  Terminal 

Control  Numbers  for  approved  motor 

fuel  terminals. 

SUMMARY:  Internal  Revenue  Service 
(IRS)  developed  and  is  publishing  in 
this  issue  of  the  Federal  Register, 
Terminal  Control  Numbers  (TCN)  to 
clearly  communicate  to  the  motor  fuel 
industry  and  other  interested  parties 
such  as  state  excise  taxing  authorities, 
the  motor  fuel  terminal  facilities  that 
meet  the  definitions  of  Internal  Revenue 
Code  Section  4081  and  the  regulations 
thereunder.  The  IRS  intends  to  use  the 
terminal  numbers  to  coordinate  dyed 
fuel  compliance  activities  and  in  the 
future,  excise  fuel  information  reporting 
systems.  IRS  encourages  states  to  adopt 
and  use  the  niunbers  for  motor  fuel 
information  reporting  where 
appropriate.  This  list  is  published  under 
the  authority  of  Internal  Revenue  Code 
Section  6103(k)(7). 

What  Is  a  Terminal  Control  Number 
(TCN)? 

A  terminal  control  number  is  a 
nimiber  that  identifies  an  approved 


terminal  in  the  bulk  transfer/terminal 
system.  A  taxable  fuel  registrant  (Letter 
of  Registration  for  Tax  Free  Transactions 
with  a  suffix  code  -S-)  will  be  issued  a 
TCN  for  each  physical  location.  Only 
one  TCN  will  be  assigned  per  terminal 
location  per  terminal  operator. 

What  Is  an  Approved  Terminal? 

Approved  motor  fuel  terminals,  as 
defined  by  Internal  Revenue  Code 
Section  4081  and  the  regulations 
thereunder,  receive  taxable  fuel  via  a 
pipeline,  ship,  or  barge,  deliver  taxable 
fuel  across  a  rack  or  other  non-bulk 
delivery  system  and  are  operated  by  a 
terminal  operator  who  is  properly 
registered  in  good  standing  with  the 
IRS.  Only  those  taxpayers  who  are 
registered  with  the  IRS  on  Registration 
for  Tax-Free  Transactions — Form  637 
(637  Registration)  with  a  suffix  code  of 
"S"  may  operate  an  approved  terminal. 
Each  TCN  identifies  a  unique  physical- 
location  in  the  bulk  transport/delivery 
system  and  is  therefore  independent  of 
the  registered  operator. 

When  Does  a  Terminal  Operator  Need 
to  Notify  IRS  of  Changes? 

A  terminal  operator  must  notify  the 
IRS  for  any  of  the  following  changes: 

— terminal  ownership  or  operator 
changes;  or 

— a  new  terminal  is  opened;  or 

— a  terminal  ceases  operation. 

How  Should  Notification  Be  Made? 

Notify  the  IRS  District  Office  where 
the  Form  637  is  issued  of  the  change 
and  by  FAX  the  IRS  TCN  Coordinator  at: 
Internal  Revenue  Service  OP:E:Ex  Unit  35 
Attn:  TCN  Coordinator  (606)  292-5093  FAX 

Changes  to  the  terminal  status  or 
other  information  will  be  published  by 
the  Excise  Program  Office  in  the  IRS 
Headquarters  Office.  Notification  is 
required  in  order  to  retain  approved 
status  of  the  terminal  and  637 
Registration.  Failure  to  notify  of  changes 
may  lead  to  suspension  or  revocation  of 
the  approved  status  of  the  terminal  or 
637  Registration  of  the  terminal 
operator.  Changes  or  suspensions  of 
approved  status  will  be  published  as 
needed. 

If  you  have  any  questions  regarding 
the  approved  terminals  or  the  listing, 
you  may  contact:  Terminal  Control 
Number  Coordinator — Barbara  Ruggles 
at  (606)  292-2758  or  Mary  Burwell  at 
(202)  622-4379  (not  toll-free  numbers). 

Dated;  April  27,  1999. 
Thomas  R.  Hull, 
National  Director,  Specialty  Taxes. 
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Anchorage  AK  99501 

Anchorage  AK  99501 

Anchorage  AK  99501 

North  Pole AK  99705 

Anchorage  AK  99501 

Kenai AK  99611 

Birmingham AL  35211 

Birmingham AL  35211 

Birmingham AL  35211 

Binningham AL  35211 

Montgomery AL  36108 

Birmingham AL  35211 

Birmingham AL  35211 

Birmingham AL  35211 

Bimningham AL     35221-1352 

Binningham AL  35211 

Birmingham AL  35211 

Birmingham AL  35211 

Mobile  AL  36601 

Mobile  AL  36633 

Chickasaw  AL  36611 

Montgomery AL  36108 

Montgomery AL  31608 

Montgomery AL  36108 

Montgomery AL     36125-0395 

Montgomery AL     36108-1827 

Montgomery AL  36108 

Tuscaloosa  AL  35401 

Moundville AL  35474 

Anniston  AL  36201 

Saraland  AL  36571 

Sheffield AL  35660 

Mobile  AL  36610 

Opelika AL  36801 

Mobile AL  36610 

Mobile  AL  36618 

Mobile  AL  36652 

Montgomery AL  36108 

Birmingham AL  35211 

Brewton AL  36427 

El  Dorado AR  71730 

El  Dorado AR  71730 

Fort  Smith  AR  72903 

Helena  AR  72342 

North  Little  Rock AR  72117 

North  Little  Rock AR  72117 

North  Little  Rock AR  72117 

North  Little  Rock AR  72117 

Smackover  .., AR  71762 

West  Memphis  AR  72303 

North  Little  Rock AR  72117 

Rogers  AR  72756 

Phoenix AZ  85043 

Phoenix AZ  85043 

Phoenix AZ  85043 

Phoenix AZ  85043 

Phoenix AZ  85043 

Phoenix AZ  85043 

Phoenix AZ  85043 

Tucson  AZ  85713 

Tucson  AZ     85713-5421 

Tucson  AZ  85713 

Tucson  AZ  85713 

Phoenix AZ  85043 

Anaheim CA  92806 

Carson  CA     90810-1995 

Wilmington  CA  90744 

Bloomington  CA     92316-2931 

Bloomington  CA  92316 

Colton  CA  92324 

Bloomington CA  92316 

Bloomington CA  92316 


T-92-AI'  -4500 

T-92-AI'  -4501 

T-92-AI' 

T-92-AI'  -4503 

T-92-AK 

T-92-Ah 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL-2305 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-63-AL 

T-72-AL2337 

T-72-AL 

T-72-AL 

T-72-AL 

T-72-AL 

T-72-AL2343 

T-72-AL 

T-71-a4245 

T-71-, 

T-71-Art-2453 

T-71-AR-2454 

T-71- 

T-71 

T-71-API-2458 

T-71-AF-2459 

T-71-AF-2460 

T-71-AP-2463 

T-71-AF-2464 

T-71-AP-2467 

T-86-AZ4300 

T-86-A2i4301 

T-86-, 

T-86-AZ 

T-86-AZ 

T-86-AZ 

T-86-AZ 

T-86-AZ 

T-86-AZK309 

T-86-, 

T-86-AZ 

T-86-AZ 

T-33-CA-4750 

T-33-CA-4751 

T-33-CA-4752 

T-33-CA-4753 

T-33-CA-4754 

T-33-CA-4755 

T-33-CA-4756 

T-33-CA-4757 


■4502 
4503 
4504 
-4505 

2300  . 

2301  . 

2302  . 

2303  . 

2304  . 

2305  . 
•2306  . 
■2307  . 
■2308  . 
■2309  . 
2310  . 
2312  . 
•2314  . 

2315  . 

2316  . 
2322  . 
2323 

2324  . 

2325  . 

2326  . 

2327  . 

2329  . 

2330  . 

2333  . 

2334  . 

2335  . 

2336  . 

2337  . 

2338  . 

2339  . 
2340 
2341  . 
2343  . 
2344 

1 
AFl-2452 


AP-2456 
AP  -2457 


AZK303 
4304 
4305 
4306 
4307 
4308 


AZK310 
4312 
4313 


Chevron  Anchorage  459  W  Bluff  Rd 

MAPCO  Alaska  Anchorage 1 076  Ocean  Dock  Road  

Equilon  Enterprises  LLC  1601  Tidewater  

MAPCO  Alaska  North  Pole 1150  H  &  H  Lane  

Tesora-Anchorage 1522  Anchorage  Port  Rd  

Tesoro  Alaska  Petroleum  Co Mile  22.5  Kenai  Spur  Road  .... 

Amoco  Oil  Binningham  1600  Mims  Ave.  Southwest  ... 

Chevron  Birmingham  2400  28th  St  Southwest 

CITGO  Binningham 2200  25th  St  Southwest 

Crown  Central  Birmingham  2500  Nabors  Road 

Southeast  Terminal  Montgomery Hwy  31  North  

B  P  Oil  Co  Birmingham 1600  Mims  Ave  SW  

MAPLLC  Birmingham 2704  28th  St  Southwest 

Phillips  66  Birmingham  2635  Balsam  Avenue 

Motiva  Enterprises  LLC 2601  Wilson  Road 

Southern  Facilities  Birmingham  2400  Nabors  Road  

Motiva  Enterprises  LLC 2529  28th  Street  SW  

Louis  Dreyfus  Birmingham 1600  Mims  Ave  SW  

Amoco  Oil  Mobile Hwy.  90  and  98  

Coastal  Fuels  Mobile  PO  Box  1423 

Coastal  Mobile  Chickasaw 200  Viaduct  Rd  

Amoco  Oil  Montgomery 3560  Well  Rd  

Chevron  USA  Montgomery 200  Hunter  Loop  Road  

B  P  Oil  Mongtomery Access  Highway  31  North 

MAPLLC  Montgomery 320  Hunter  Loop  Rural  Rt  6  .. 

S  T  Services  Montgomery  520  Hunter  Loop  Road  

Southem  Facilities  Montgomery  420  Hunter  Loop  Road  

Hunt  Refining  Co 1855  Fairiawn  RD  

S  T  Services  Moundville  2nd  Ave  

Murphy  Oil  USA  -  Oxford  2625  Highway  78  East 

Shell  Chemical  Co.  -  Saraland  400  Industrial  Partway 

Murphy  Sheffield  136  Blackwell  Road  

BP  OIL  MOBILE  101  Bay  Bridge  Rd 

Dixie  Pipeline  Opelika  5565  Hwy  51  S  

EOTT  Energy  Corp  -  Mobile  Magazine  Point  

Midstream  Fuel  Service-Mobile  Hwy  90/98  Blakeley  Island 

Radcliff  Economy  Marine-Mobile  5  South  Water  St  Extension  .. 

SouthEast  Terminals Highway  31  North  

Allied  Energy  Corporation  2700  Ishkooda  Wenonah  Rd. 

Goodway  Refining,  LLC  315  Belleville  Av 

Lion  Oil  El  Dorado 1000  McHenry  

TEPPCO  El  Dorado  4021  Calion  Hwy , 

Williams  Pipe  Line  Fort  Smith 8101  Hwy  71  

TEPPCO  Helena  826  Old  Highway 

Transmontaigne  N.  Little  Rock  2725  Central  Airport  Rd  , 

Exxon  USA  North  Little  Rock 2724  Central  Airport  Rd  

La  Gloria  Oil  N  Little  Rock 2626  Central  Airport  Road  

Transmontaigne  Little  Rock  3222  Central  Airport  Rd  

Cross  Oil  RefiningS  Mktg.  Inc 484  E.  6th  Street 

Truman  Amold  West  Memphis  South  of  8fh  Street 

Art<ansas  Terminaling  &  Trading  2207  Central  Airport  Rd 

Razorback  Terminaling  2801  West  Hwy  102  Rt  2 

Caljet  Phoenix  125  N  53rd  Ave  

Chevron  USA  Phoenix  5110  West  Madison  

Pro  Petroleum  Phoenix  408  S  43rd  Avenue  

SFPP  LP  Phoenix  49  North  53rd  Ave  Van  Buren 

Mobil  Oil  Phoenix  24  South  51st  Ave  

Equilon  Enterprises  LLC  5525  West  Van  Buren 

Tosco  Corporation 10  South  51st  Avenue  

Chevron  Products  -  Tucson  3865  East  Refinery  Way  

S  T  Services  Tucson 3605  South  Dodge  

SFPP  LP  Tucson  3841  East  Refinery  Way  

Equilon  Enterprises  LLC  3735  South  Dodge  Boulevard  . 

ARCO  Phoenix  5333  W  Van  Buren  St  

Mobil  Oil  Atwood  1477  Jefferson  

GATX  Tank  Storage 2000  East  Sepulveda  Blvd 

Tosco  Corporation  Wilmington 1660  W  Anaheim  St 

ARCO  Colton  2395  S  Riverside  Avenue  

Mobil  Oil  Colton 2305  S  Riverside  Avenue  

Calnev  Pipe  Line  Cottori  2051  West  Slover  Avenue  

Chevron  USA  Colton 2297  South  Riverside  Avenue 

SFPP  LP  Colton 2359  South  Riverside  Avenue 
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T-33-CA-4758  ...  Equilon  Enterprises  LLC  2307  Riverside  Ave Cotton  

T-33-CA-4759  ...  Equilon  Enterprises  LLC  2237  So.  Riverside  Avenue  Bloomington 

T-33-CA-4760  ...  Tosco  Refining  Colton 271  E  Slover  Avenue  Rialto 

T-33-CA-4761  ...  Calnev  Pipe  Line  Daggett  34277  Daggett- Yemio  Road Daggett  

T-33-CA-4762  ...  S  T  Sen/ices  Imperial 349  Aten  Road Imperial  

T-33-CA-4763  ...  SFPP  LP  Imperial  345  W  Aten  Road  Imperial  

T-33-CA-4764  ...  ARCO  Long  Beach  5905  Paramount  Ave  Long  Beach  

T-33-CA-4766  ...  Toscos  Corporation  Bloomington 2301  S  Riverside Bloomington 

T-33-CA-4767  ...  Petro-Diamond  Terminal  Company  ....     1920  Lugger  Way Long  Beach  

T-33-CA-4768  ...  Equilon  Enterprises  LLC  1926  E.  Pacific  Coast  Hwy  Wilmington  

T-33-CA-4769  ...  ARCO  Carson  2149  E  Sepulreda  Blvd  Carson  

T-33-CA-4770  ...  Equilon  Enterprises  LLC  2101  E.  Pacific  Coast  Hwy  Wilmington  

T-33-CA-4771   ...  Chevron  USA  Huntington  Beach  17881  Gothard  St Huntington  Beach 

T-33-CA-4772  ...  SFPP  LP  Orange  1350  North  Main  Street Orange 

T-33-CA-4773  ...  Chevron  USA  San  Diego  2351  East  Hartrar  Drive  San  Diego 

T-33-CA-4774  ...  Pacific  Southwest  San  Diego 4370  LaJolla  Village  Drive  San  Diego 

T-33-CA-4776  ...  SFPP  LP  San  Diego  9950  San  Diego  t^ission  Road  San  Diego 

T-33-CA-4777  ...  Equilon  Enterprises  LLC 9950  San  Diego  Mission  Blvd San  Diego 

T-33-CA-4778  ...  Equilon  Enterprises  LLC  9966  San  Diego  Mission  Rd San  Diego 

T-33-CA-4779  ...  Chemoil  Long  Beach 2365  E  Sepulveda  Blvd  Long  Beach  

T-33-CA-4782  ...  ARCO  San  Diego  2295  E  Hartxjr  Drive  San  Diego .T. 

T-33-CA-4783  ...  Mobil  Oil  San  Diego 9950  San  Diego  Mission  Rd  San  Diego 

T-33-CA-4784  ...  ARCO  Signal  Hill 2350  Hathaway  Drive Signal  Hill 

T-33-CA-4785  ....  Equilon  Enterprises  LLC  2457  Redondo  Ave Signal  Hill 

T-33-CA-4786  ...  Mobil  Oil  Torrance 3700  West  190th  Street Torrance  

T-33-CA-4789  ...  Ultramar  Inc  Wilmington 2402  E  Anaheim  St  Wilmington  

T-33-CA-4790  ...  UNOCAL  San  Diego  2750  Murphy  Canyon  Rd San  Diego 

T-68-CA-4600  ...  SFPP  LP  Chico  2570  Hegan  Lane  Chico 

T-68-CA-4601   ...  Equilon  Enterprises  LLC  2590  Hegan  Lane  Chico 

T-68-CA-4603  ...  Exxon  USA  Benicia 3410  East  Second  Street Benicia  

T-68-CA-4604  ...  Chevron  USA  Banta 22888  S  Kasson  Rd Tracy 

T-68-CA-4605  ...  Shore  Temiinals  LLC  90  San  Pablo  Ave  Crockett  

T-68-CA-4606  ...  Chevron  USA  Eureka 3400  Christie  Street  Eureka  

T-68-CA-4607  ...  Chevron  USA  Avon  611  Solano  Way Martinez  

T-68-CA-4609  ...  ARCO  Stockton  Terminal 2700  West  Washington  St  Stockton  

T-68-CA-4610  ...  Equilon  Enterprises  LLC  1801  Marina  Vista  Martinez  

T-68-CA-4611   ...  Tosco  Refining  Martinez  Solano  Way  &  Waterfront  RD Martinez  

T-68-CA-4612  ...  ARCO  Sacramento  1701  S  River  Rd  West  Sacramento 

T-68-CA-4613  ...  SFPP  LP  Rancho  Cordova  2901  Bradshaw  Rd  Rancho  Cordova  .. 

T-68-CA-4614  ...  ARCO  Richmond 1306  Canal  Blvd Richmond 

T-68-CA-4616  ...  Chevron  Richmond  155  Castro  St  Richmond 

T-68-CA-4617  ...  Tosco  Corporation  Richmond  1300  Canal  Blvd Richmond 

T-68-CA-4619  ...  IMTT  Richmond-CA  1 00  Cutting  Blvd Richmond 

T-68-CA-4621  ...  Chevron  USA  Sacramento 2420  Front  Street  Sacramento  

T-68-CA-4622  ...  Equilon  Enterprises  LLC  1 509  South  River  Road West  Sacramento 

T-68-CA-4624  ...  Tosco  Refining  Sacramento 76  Broadway  Sacramento  

T-68-CA-4625  ...  Tosco  Refining  Stockton  3505  Navy  Drive  Stockton  

T-68-CA-4626  ...  S  T  Services  Stockton  2941  Navy  Drive  Stockton  

T-68-CA-4628  ...  Equilon  Enterprises  LLC  3515  Navy  Din/e  Stockton  

T-68-CA-4629  ...  Tesoro  Refining  Mktg  Stockton 3003  Navy  Drive  Stockton  

T-77-CA-4650  ...  Chevron  Products  Co 1 020  Berryessa  Road  San  Jose 

T-77-CA-4651  ...  Kinder  Morgan  Energy  Partners  LP  ....    4149  South  Maple  Avenue  Fresno 

T-77-CA-4652  ...  Kinder  Morgan  Energy  Partners  LP  ....    2150  Kruse  Avenue  San  Jose 

T-77-CA-4653  ...  Equilon  Enterprises  LLC  2165  OToole  Ave San  Jose 

T-77-CA-4654  ...  Equilon  Enterprises  LLC  3284  North  Ventura  Ave Ventura  , 

T-77-CA-4655  ...  Kern  Oil  &  Refining  Co 7724  East  Panama  Lane  BakersfieW  

T-77-CA-4657  ...  Equilon  Enterprises  LLC  2436  Fmitvale  Avenue  Bakersfield  , 

T-77-CA-4658  ...  Tesoro  Marine  Services,  Inc 141  West  Hueneme  Road  R.  Hueneme , 

T-77-CA-4661  ...  Golden  Bear  Oil  Specialties 1134  Manor Oildale 

T-77-CA-4664  ...  San  Joaquin  Refining  Co.,  Inc 3542  Shell  St Bakersfield  

T-94-CA-4700  ...  SFPP  LP  Brisbane  950  Tunnel  Av Brisbane 

T-94-CA-4703  ...  Equilon  Enterprises  LLC  1 35  North  Access  Road So  San  Francisco  . 

T-94-CA-4705  ...  Time  Oil  Company  -  Richmond  488  Wright  Ave Richmond 

T-95-CA-4800  ...  Chevron  USA  El  Segundo  302  West  El  Segundo  Blvd El  Segundo  

T-95-CA-4802  ...  Golden  West  Santa  Fe  Springs  13415  Carmenita  Road Santa  Fe  Springs  .. 

T-95-CA-4803  ...  Toscos  S.  Broadway  Los  Angeles 13500  South  Broadway Los  Angeles 

T-95-CA-4804  ...  Equilon  Enterprises  LLC  8100  Haskell  Ave Van  Nuys  

T-95-CA-4805  ...  Mobil  Oil  Vernon  2709  East  37th  Street  Vemon  

T-95-CA-4806  ...  Toscos  Center  Street  LA  501  N  Center  St  Los  Angeles 

T-95-CA-4807  ...  ARCO  Vinvale  Terminal  8601  S  Garfield  Ave South  Gate  

T-95-CA-4808  ...  Paramount  Petroleum  14700  Downey  Avenue Paramount  

T-95-CA-4809  ...  Equilon  Enterprises  LLC  2015  Long  Beach  Ave  Los  Angeles 


CA 

92316 

CA 

92316 

CA 

92376 

CA 

92327 

CA 

92251-9786 

CA 

92251 

CA 

90805 

CA 
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CA 

90813-2634 

CA 

90744 

CA 

90749 

CA 

90744 

CA 

92647 
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92113 

CA 

92108 

CA 

92108 

CA 

92108 

CA 

90810 

CA 

92113 

CA 

92108 

CA 
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CA 

90806 

CA 

90509 

CA 

90744 

CA 

92123 

CA 

95927 

CA 

95928 

CA 
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CA 

95376 

CA 

94525 

CA 
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CA 

94553 

CA 
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CA 

94553 

CA 

94553 

CA 

95691 

CA 

95741 

CA 

94807 

CA 

94802 

CA 

94804 

CA 

94804 

CA 

95818 

CA 

95691 

CA 

95818 

CA 

95203 

CA 

95206-1149 

CA 

95203 

CA 

95205 

CA 

95133 

CA 

93725 

CA 

95131 

CA 

95131 

CA 

93001 

CA 

93307 

CA 

93302 

CA 

93041 

CA 

93308 

CA 

93308 

CA 

94005 

CA 

94080 

CA 

94802 

CA 
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90670 

CA 

90061 

CA 

91406 

CA 

90058 

CA 

90012 

CA 

90280 

CA 

90723 

CA 

90056 
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Van  Nuys  CA  91411 

Montebella  CA  90640 

Aurora  CO  80011 

Commerce  City CO  80022 

Commerce  City CO  80022 

Commerce  City  CO  80022 

Commerce  City CO  80022 

DuPont CO  80024 

Fountain  CO  80817 

Fruita CO  81521 

Colorado  Springs CO  80925 

Henderson  CO  80640 

Bridgeport  CT  06604 

Stamford  CT  06902 

Rocky  Hill CT  06067 

East  Hartford  CT  06108 

New  Haven  CT  06512 

Groton  CT  06340 

Bridgeport  CT  06607 

New  Haven  CT  06513 

New  Haven  CT  06512 

Wethersfield CT     06109-9998 

New  Haven  CT  06512 

New  Haven  CT  06512 

New  Haven  CT  06512 

New  Haven  CT  06512 

New  Haven  CT  06536 

Stamford  CT  06902 

Wethersfield CT  06109 

Nonwalk CT  06850 

New  Haven  CT  06512 

East  Hartford  CT  06902 

Bridgeport  CT  06605 

Portland  CT  06480 

Broad  Brook CT  06016 

Enfield  CT  06082 

Portland  CT  06480 

New  London  CT  06320 

East  Hartford  CT  06109 

Washington  DC     20111-6319 

Washington DC     20003-3706 

Delaware  City  DE  19706 

Blades DE  19973 

Seaford  DE  19973 

Wilmington  DE  19801 

Tampa FL  33605 

Tampa FL     33605-6745 

Jacksonville  FL  32226 

Jacksonville  FL  32226 

Jacksonville  FL  32206 

Jacksonville  FL  32206 

Jacksonville  FL     32218-6038 

Tampa FL  33605 

Jacksonville  FL     32239-0905 

Jacksonville  FL  32202 

Jacksonville  FL     32208-4911 

Jacksonville  FL  32206 

Niceville  FL  32578 

Freeport  FL  32439 

Panama  City  FL  32402 

Panama  City  FL  32401 

Pensacola  FL  32501 

Pensacola  FL  32507 

Pensacola  FL  32501 

Palmetto FL  34220 

Tampa FL     33605-6863 

Port  Tampa FL  33616 

St  Marks  FL  32355 

St  Marks  FL  32355 

Oriando  FL     32824-8466 

Tampa FL     33605-6716 

Tampa FL  33616 
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CO  41 
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CO  41 
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CO  41 
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T-06-CT- 

T-06-CT 

T-06-CT 

T-06-CT 

T-06-CT 

T-06-CT 

T-06-CT- 

T-06-CT- 

T-06-CT- 

T-06-CT- 

T-06-CT- 

T-06-CT 

T-06-CT- 

T-06-CT- 

T-06-CT- 

T-06-CT 

T-06-CT- 

T-06-CT- 

T-52-MD 

T-52-MD' 

T-51-DE- 

T-51-DE- 

T-51-DE- 

T-52-MD 

T-59-FL-; 

T-59-FL-: 

T-59-FL-: 

T-59-FL 

T-59-FL-: 

T-59-FL-: 

T-59-FL-: 

T-59-FL-: 

T-59-FL-; 

T-59-FL-: 

T-59-FL-: 

T-59-FL-: 

T-59-FL-: 

T-59-FL-: 

T-59-FL 

T-59-FL 

T-59-FL 

T-59-FL- 

T-59-FL 

T-59-FL 

T-59-FL 

T-59-FL- 

T-59-FL- 

T-59-FL- 

T-59-FL- 

T-59-FL- 

T-59-FL- 


0 
1 
00 
01 
02 
03 
04 
05 
06 
07 
08 
09 

1250 

1251 

1252 

1253 

1254 

1255 

1256 

1257 

1258 

1259 

1261  . 

1262 

1263  . 

264  . 

1265  . 

1268  . 

1270  . 

272  . 

274  . 

277  . 

279  . 

280  . 

281  . 

282  . 

284  . 

285  . 

286 
1553  . 
1564  . 

1600  . 

1601  . 
1603  . 
1572  . 

100  .. 

101  .. 

02  .. 

03  „ 

04  .. 

05  .. 

106  .. 

107  .. 

108  .. 
09  .. 

112  .. 

113  .. 

114  .. 

115  ., 

16  .. 

17  .. 

18  .. 

19  .. 
120  .. 

22  .. 

23  .. 

124  .. 

125  .. 
127  .. 

129  .. 

130  .. 

131  .. 


;i 


Chevron  USA  Van  Nuys  15359  Oxnard  Street , 

Chevron  USA  Montebella  601  South  Vail  Avenue  .... 

Chase  Pipeline  Aurora  15000  E.  Smith  Rd 

Colorado  Refining  Denver 5800  Brighton  Boulevard  ., 

Conoco  Denver  5575  Brighton  Boulevard  .. 

Diamond  Shamrock  Denver 3601  East  56th  Street  

Phillips  66  Commerce  City 3960  East  56th  Avenue  ..., 

Kaneb  PipeLine  Dupont  8160  Krameria 

Kaneb  PipeLine  Fountain 1004  S.  Sante  Fe 

Landmark  Petroleum  Fruita  1493Hwy6&50  

Diamond  Colorado  Springs 7810  Drennan  

Sinclair  Pipeline  Henderson  8581  East  96th  Ave  

Hoffman  Fuel  Co.  of  Bridgeport 156  East  Washington  Ave 

Sprague  Energy  Stamford  10  Water  St  

CITGO  Rocky  Hill 109  Dividend  Road  

Motiva  Enterprises  LLC 211  Riverside  Drive 

Northeast  Petroleum  New  Haven  481  East  Shore  Pari<way  .. 

Amerada  Hess  -  Groton 443  Eastern  Point  Road  .... 

Motiva  Enterprises  LLC 250  Eagles  Nest  Rd 

Amerada  Hess  -  New  Haven  100  River  Street  

New  Haven  Terminal  Inc  100  Waterfront  St 

Amerada  Hess  -  Wethersfield 50  Burbank  Road  

Getty  Tenninal  New  Haven 85  Forbes  Avenue 

Gulf  Oil  LP  -  New  Haven  500  Waterfront  Street 

Mobil  Oil  New  Haven  134  Forbes  Avenue 

Gateway  Tenninal  New  Haven  400  Waterfront  St 

Wyatt  Energy,  Inc 85  East  Street  

Hoffman  Fuel  Co.  of  Stamford  100  Soufhfield  Avenue 

Northeast  Petroleum  -  Wethersfield  ....    80  Burbank  Road  

Devine  Bros.  Inc.  -  Nonwalk  38  Commerce  St  

Wyatt  Energy  Incorporated  280  Waterfront  St 

Sprague  Energy  247  Riverside  Dr 

Inland  Fuel  Tenninal  154  Admiral  St 

B  &  B  Petroleum  Inc 32  Brownstone  Ave 

Hall  &  Muska,  Inc 152  Broad  Brook  Rd  

Anthony  Troisno  &  Sons,  Inc 777  Enfield  St 

Port  Oil 248  Brownstone  Ave 

Heating  Oil  Partners  LP  410  Bank  St 

NORAA  Enterprises,  Inc 1351  Main  Street 

S  T  Services  -  Washington  401  Farragut  Street  NE 

S  T  Services  Washington  (M  St)  1333  M  St  SE 

Motiva  Enterprises  LLC River  Rd  and  J  Street  

Blades  Terminal-Peninsula  Oil Blades  Causeway  

Wilco  Inc,  Peninsula  Oil  Co  Blades  Causeway  

The  Sico  Company  1050  Christiana  Ave 

Murphy  Oil  USA  Tampa 1306  Ingram  Ave 

Louis  Dreyfus  Tampa 1523  Port  Avenue  

Amerada  Hess  -  Jacksonville  261 7  Heckscher  Drive 

Amoco  Oil  Jacksonville  2054  Heckscher  Drive 

Chevron  Products  Company 3117  Talleyrand  Avenue  ... 

Coastal  Fuels  Jacksonville 3425  Talleyrand  Avenue  ... 

B  P  Oil  Jacksonville  12101  Heckscher  Dr  

Amerada  Hess  -  Tampa 504  N  19th  Street 

Koch  Refining  Jacksonville  1974  Talleyrand  Avenue  ... 

Petroleum  Fuel  Jacksonville  1961  E  Adams  St 

S  T  Services  Jacksonville  6531  Evergreen  Avenue  ... 

Kerr-McGee  Jacksonville  2470  Talleyrand  Blvd  

CITGO  -  Niceville  904  Bayshore  Drive  

Murphy  Oil  Freeport  424  Madison  St  

Chevron  USA  Product  Co 525  West  Beach  Drive  

CITGO  Panama  City  122  S  Center  Ave  

Coastal  Fuels  Pensacola  640  S  Barracks  St  

Radcliff/Economy-Pensacola  3100  Barrancas  Avenue  ... 

Louis  Dreyfus  Pensacola  511  South  Clubb  St 

Coastal  Fuels  Point  Manatee 804  N  Dock  St 

GATX  Terminals  Port  Tampa  2101  GATX  Drive  

Motiva  Enterprises  LLC 6500  Commerce  St  

Murphy  Oil  St  Marks  585  Port  Leon  Drive  

TOC  Tenninals  St  Marks  815  Port  Leon  Drive 

GATX  Terminal  Taft  (CFPL)  9919  Orange  Avenue  

Amoco  Oil  Tampa  848  McCloskey  Boulevard 

Chevron  USA  Tampa 5500  Commerce  Street 
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T-59-FL-2133  . 
T-59-FL-2136  . 
T-59-FL-2138  . 
T-65-FL-2150  . 
T-65-FL-2151  . 
T-65-FL-2152  . 
T-65-FL-2153  . 
T-65-FL-2154  . 
T-65-FL-2156  . 
T-65-FL-2157  . 
T-65-FL-2160  . 
T-65-FL-2161   . 
T-65-FL-2163  . 
T-65-FL-2164  . 
T-65-FL-2165  . 
T-58-GA-2500 
T-58-GA-2501 
T-58-GA-2502 
T-58-GA-2504 
T-58-GA-2505 
T-58-GA-2506 
T-58-GA-2508 
T-58-GA-2510 
T-58-GA-251 1 
T-58-GA-2514 
T-58-GA-2515 
T-58-GA-2516 
T-58-GA-2517 
T-58-GA-2518 
T-58-GA-2519 
T-58-GA-2520 
T-58-GA-2521 
T-58-GA-2522 
T-58-GA-2523 
T-58-GA-2524 
T-58-GA-2525 
T-58-GA-2526 
T-58-GA-2527 
T-58-GA-2528 
T-58-GA-2529 
T-58-GA-2531 
T-58-GA-2532 
T-58-GA-2533 
T-58-GA-2534 
T-58-GA-2535 
T-58-GA-2537 
T-58-GA-2538 
T-58-GA-2541 
T-58-GA-2542 
T-58-GA-2543 
T-58-GA-2544  , 
T-58-GA-2545 
T-58-GA-2547 
T-58-GA-2548 
T-58-GA-2550  . 
T-58-GA-2551  . 
T-99-HI-4551  ... 
T-99-HI-4552  ... 
T-99-HI-4553  ... 
T-99-HI-4554  ... 
T-99-HI-4555  ... 
T-99-HI-4556  ... 
T-99-HI-4557  ... 
T-99-HI-4558  ... 
T-99-HI-4560  ... 
T-99-HI-4561  ... 
T-99-HI-4562  ... 
T-99-HI-4563  ... 
T-99-HI-4566  ... 
T-99-HI-4567  ... 
T-99-HI-4568  ... 
T-42-IA-3450  ... 


CITGO  Tampa 801  McClosl<ey  Blvd  Tampa 

MAPLLC  Oil  Tampa 425  South  20th  Street Tampa 

Coastal  Fuels  Cape  Canaveral 10  Tanker  Tum  Rd Cape  Canaveral 

Coastal  Fuels  Port  Everglades  2401  Eisenhower  Blvd  Fort  Lauderdale 

S  T  Services  Homestead  1 31 95  S  W  288th  Street  Homestead 


FL 
FL 
FL 
FL 
FL 

Amoco  Oil  Port  Everglades 1 1 80  Spangler  Road  Port  Everglades  FL 

Chevron  USA  Port  Everglades  1400  SE  24th  St Fort  Lauderdale  FL 

Motiva  Enterprises  LLC 1500  SE  26  St Fort  Lauderdale  FL 

Amerada  Hess  -  Port  Everglades  1501  SE  20th  St Fort  Lauderdale  FL 

CITGO  Port  Everglades  800  SE  28th  Street  Fort  Lauderdale  FL 

MAPLLC  Oil  Port  Everglades  1601  SE  20th  St Fort  Lauderdale  FL 

Mobil  Oil  Port  Everglades  1 1 50  Spangler  Blvd Fort  Lauderdale  FL 

Motiva  Enterprises  LLC 909  SE.  24  St Fort  Lauderdale  FL 

Motiva  Enterprises  LLC 1200  SE  28th  St .'. Port  Everglades  FL 

Louis  Dreyfus  Port  Everglades  2701  SE  14th  Ave Fort  Lauderdale  FL 

Phillips  Pipeline  Albany 1603  W  Oakridge  Dr Albar^ GA 

Williams  Energy  Ventures-Alljan  1722  W  Oakridge  Dr  Albany GA 

Louis  Dreyfus  Albany  1162  Gillionville  Rd  Albany GA 

S  T  Services  Augusta  209  Sand  Bar  Ferry  Road Augusta GA 


Chevron  USA  Athens 3460  Jefferson  Road 

Louis  Dreyfus  Athens 3450  Jefferson. Road 

Motiva  Enterprises  LLC 4127  Winter  Chapel  Rd 

Louis  Dreyfus  Atlanta 3132  Parrott  Avenue  Northwest 

Motiva  Enterprises  LLC 803  East  Shotwell  St. 


Athens  ... 
Athens  ... 
Doraville 
Atlanta  ... 
Bainbridge 


GA 
GA 
GA 
GA 
GA 


Louis  Dreyfus  Bainbridge 1 909  East  Shotwell  Street  Bainbridge GA 


Stratus  Petroleum  Blakely Hwy  62  W  &  Chattahoochee  Rd Blakely 

S  T  Services  Bremen  870  Alabama  Avenue Bremen  ... 

S  T  Services  Bnjnswick  211  Newcastle  Street  NW Atlanta 

Fina  Oil  &  Chemical  Atlanta 2970  Parrott  Avenue  Atlanta 

Chevron  USA  Columbus  5131  Miller  Road Columbus 

Crown  Central  Columbus 4840  Miller  Rd Columbus 

ITAPCO  Inc  Columbus 5225  Miller  Road Columbus 

MAPLLC  Oil  Columbus  5030  Miller  Road Columbus 

S  T  Services  Columbus  800  Lumpkin  Boulevard  Columbus 

Amerada  Hess  -  Doraville 2836  Woodwin  Road Doraville  .. 

Amoco  Doraville  Peachtree  6430  New  Peachtree  Road Doraville  .. 


Motiva  Enterprises  LLC 4201  Winters  Chappel  Rd.  . 

Chevron  USA  Doraville  4026  Winters  Chapel  Road 

CITGO  Doraville  3877  Flowers  Drive  

Motiva  Enterprises  LLC 4143  Winters  Chapel  Rd  .... 

MAPLLC  Oil  Doraville  6293  New  Peachtree  Road 


Doraville 
Doraville 
Doraville 
Doraville 
Doraville 


GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 


William  Energy  Ventures,  Inc 4149  Winters  Chapel  Road Doraville GA 


Amoco  Doraville  Chapel  4064  Winters  Chapel  Rd Doraville  

Southem  Facilities  Doraville  2797  Woodwin  Road Doraville  , 

Louis  Dreyfus  Griffin  643B  East  Mcintosh  Road  Griffin  

Chevron  USA  Macon  2476  Allen  Road  Macon  

MAPLLC  Oil  Macon  2445  Allen  Road  Macon  

S  T  Services  Macon 6225  Hawkinsville  Road Macon 

Southem  Facilities  Macon 2505  Allen  Road  Macon  

Louis  Dreyfus  Macon  5041  Forsyth  Rd Macon  

MAPLLC  Oil  Powder  Springs 3895  Anderson  Farm  Road  NW  Powder  Springs 

Louis  Dreyfus  Southeast 2671  Calhoun  Road  Rome  

S  T  Services  Savannah  2  Walstrom  Road  Savannah 

Colonial  Terminal,  Inc 101  North  Lathrop  Ave Savannah 


GA 
GA 
GA 
GA 

GA 
GA 
GA 
GA 

GA 
GA 
GA 
GA 

Paktank  Corp  Savannah  Tenn  Georgia  Ports  Garden  City  Savannah GA 

HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 
HI 
lA 


Equilon  Enterprises  LLC  91-119  Hanua  Street Oahu 

Chevron  USA  Hilo 666  Kalanianaole  Avenue  Hilo 

Chevron  USA  Honolulu  933  North  Nimitz  Highway  Honolulu  .. 

Chevron  USA  Kahului  1 0OA  Hobron  Avenue Kahului  ..... 

Chevron  USA  Port  Allen  A  &  B  Road,  Port  Allen  Eleele 

Tosco  Refining  Co 411  Pacific  St  Honolulu... 

Equilon  Enterprises  LLC  789  N.  Nimitz  Hwy Honolulu  ... 

Equilon  Enterprises  LLC  661  Kalanianaole  Ave Hilo 

Equilon  Enterprises  LLC  999  Kalantanaole  Ave Hilo 

Tesoro  Hawaii  Corporation  701  Kalanianaole  Street Hilo 

Equilon  Enterprises  LLC  3145  Waapa  Rd Lihue  

Tesoro  Hawaii  Corporation  1 40  H  Hobron  Ave  Kahului 

Equilon  Enterprises  LLC  60  Habron  Ave Kahului 

Tosco  Kawaihae No.  1  Kawaihae  Road Kamuela  ... 

Tesoro  Hawaii  Corporation  2  Sand  Island  Access  Rd Honolulu  ... 

Amoco  Oil  Bettendort 75  South  31st  Street  Bettendort 


33605 
33605-6025 
32920 
33316 
33033-2012 
33316 
33335 
33316 
33316 
33316 
33316 
33316 
33316 
33316 
33316 
31707 
31707 
31707 
30901-1849 
31709 
30607 
30607 
30360 
30318 
31717 
31717 
31723 
30110-2306 
31520-8571 
30318 
31908 
31904 
31904 
31909-5561 
31901-3130 
30362 
30340 
30340 
30362 
30362 
30360 
30341-1211 
30360 
30340 
30360 
30223 
31206 
31206-6301 
31216-5849 
31206 
31210 
30073 
30161 
31404-1033 
31415 
31418 
96706 
96720 
96817 
96732 
96705 
96614 
96817 
96720 
96720 
96720 
96766 
96732 
96732 
96743 
96819 
52722 
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T-42-IA 

T-42-IA 

T-42-IA 

T-42-IA- 

T-42-IA-: 

T-42-IA-: 

T-42-IA-; 

T-42-IA 

T-42-IA 

T-42-IA- 

T-42-IA- 

T-42-IA-: 

T-42-IA-: 

T-42-IA 

T-42-IA- 

T-42-IA 

T-42-IA 

T-42-IA 

T-42-IA-: 

T-42-IA-: 

T-42-IA-: 

T-42-IA 

T-42-IA- 

T-82-ID-4 

T-82-ID-41 

T-82-ID 

T-82-ID-4 

T-82-ID- 

T-82-ID 

T-36-IL- 

T-36-IL- 

T-36-IL- 

T-36-IL- 

T-36-IL- 

T-36-IL- 

T-36-IL- 


3>51 


33  07 


T-36-IL- 

T-36-IL- 

T-36-IL 

T-36-IL 

T-36-IL 

T-36-IL 

T-36-IL 

T-36-IL 

T-36-IL- 

T-36-IL- 

T-36-IL- 

T-36-IL 

T-36-IL-33tl 

T-36-IL 

T-36-IL 

T-36-IL- 


33  D8 
33  09 

-331 
3311 

-331 

-331 

-331 

-331 

-331 

-331 

-331 


T-36-IL 

T-37-IL 

T-37-IL 

T-37-IL 

T-37-IL-: 

T-37-IL 

T-37-IL 

T-37-IL- 

T-37-IL 

T-37-IL- 

T-37-IL 

T-37-IL- 

T-37-IL 

T-37-IL- 

T-37-IL 

T-37-IL 

T-37-IL- 

T-37-IL- 
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3>52 
3.i53 
3.>54 

aise 

3-157 
3-158 
3-160 
3-161 
3-162 
3-63 
3-64 
3-65 
3-66 
3-67 
3-68 
3-69 
3^70 
3'  71 
3^72 
3^73 
3^74 


4- 52 


4' 57 
-4- 59 

32  00 

33  01 
33  02 
3303 
33  04 
3305 
33  06 


33  ?0 
33  ?2 
33^3 

33^5 
33  31 
33  52 
33  53 
33  54 
33  55 
33  56 
33  58 
33  50 
33  51 
33  52 
33  54 
33)5 
33)6 
33)7 
33  58 
33  59 
33  n 


Koch  Refining  Bettendorf  

Phillips  Pipeline  Company  

Williams  Pipe  Line  Sioux  South  

Amoco  Oil  Council  Bluffs  

National  Coop  Council  Bluffs  

Amoco  Oil  Des  Moines  

Williams  Pipe  Line  Des  Moines  

Amoco  Oil  Dubuque  

Williams  Pipe  Line  Dubuque 

Williams  Pipe  Line  Fort  Dodge  

Sinclair  Pipeline  Fort  Madison  

Williams  Pipe  Line  Iowa  City  

Kaneb  Pipe  Line  Le  Mars  

Williams  Pipe  Line  Mason  City  

Kaneb  Pipe  Line  Milford 

Williams  Pipe  Line  Milford 

Amoco  Oil  North  Liberty 

Amoco  Oil  Ottumwa  

Heartland  Pleasant  Hill  

CITGO  -  Bettendorf 

Kaneb  Pipeline  Rock  Rapids  

Williams  Pipe  Line  Sioux  City  

Williams  Pipe  Line  Waterloo  

50 Boise  Idaho  Terminal  

51  Northwest  Terminaling  Boise  

Flying  J  -  Boise  

55 Amoco  Oil  Burley  

Burley  Products  Terminal 

Chevron  Pipeline  Pocatello 

Clark  Refining  and  Marketing  Inc 

Amoco  Oil  Des  Plaines  

Amoco  Oil  Forest  View  

Amoco  Oil  Company  -  Rochelle  

CITGO  Mt  Prospect  

GATX  Terminals  Argo  

Clark  Refining  &  Marketing  Co.  Rock- 
ford. 

Marathon  Mt  Prospect 

MAPLLC  Oil  Rockford  

MAPLLC  Willow  Springs  

0  S  T  Sen/ices  -  Blue  Island  

Mobil  Oil  Des  Plaines 

2  Petroleum  Fuel  Forest  View  

3  Phillips  Pipeline  Company  -  Kankakee 

4  S  T  Services  -  Peru  

5  Equilon  Enterprises  LLC  

6  Equilon  Enterprises  LLC  

7  CITGO  Petroleum  Corp.  -  Lemont 

8  CITGO  -  Des  Plaines  

9  Williams  Pipe  Line  -  Amboy 

Williams  Pipeline  Franklin  

Shell  Des  Plaines  Terminal 

Clark  Refining  &  Marketing  Co.  -  Blue 

Is. 

Mobil  Oil  Corporation  -  Lockport 

Amoco  Oil  Wood  River  

Clark  Refining  and  Marketing  -  Peoria 

Conoco  Wood  River 

Hartford  Wood  River  

Hicks  Oils  &  Hicks  Gas  Inc 

Clark  Refining  -  Hartford  

MAPLLC  Champaign  

MAPLLC  Robinson 

La  Gloria  Oil  Norris  City  

Petroleum  Fuel  Granite  City  

Meioco  Terminal 

Phillips  66  Decatur  

Phillips  Petroleum  E  St  Louis  

S  T  Services  -  Chillicothe  

Equilon  Enterprises  LLC  

Equilon  Enterprises  LLC  

Williams  Pipe  Line  Heyworth  


4100  Elm  St  Bettendorf  

2925  Depot  Street Bettendorf  

3701  South  Lewis  Blvd  Sioux  City  

829  East  South  Bridge  Rd  Council  Bluffs 

825  East  South  Omaha  Bridge  Rd  Council  Bluffs 

1501  Northwest  86th  Street  Des  Moines 

2503  Southeast  43rd  Street Des  Moines 

15437  Olde  Highway  Rd Dubuque  

8038  St  Joe's  Prairie  Rd  Dubuque  

6  miles  from  Ft  Dodge  Duncombe  

2010  35th  St Fort  Madison 

912  First  Avenue  Coralville  

US  Hwy  75/7  Miles  N  of  LeMars  Le  Mars 

2810  East  Main  Clear  Lake  

1  mile  W  of  Milford  &  Hwy  71  Milford  

RT#1   Milford  

2092  Hwy.  965  NE  North  Liberty  

Three  miles  west  on  US  34  Ottumwa  

4500  Vandalia  Pleasant  Hill 

312  South  Bellingham  Street  Bettendorf  

State  Hwy  9 Rock  Rapids  

4300  41st  Street Sioux  City  

5360  Eldora  Rd  Waterloo  

321  North  Curtis  Road Boise 

201  N.  Phillips  Rd Boise 

70  North  Philipi  Road Boise  

421  East  Highway  81  Burley 

425  East  Hwy  81  PO  Box  233 Burley 

1189  Tank  Farm  Rd Pocatello  

131st  &  Homan  Avenue Blue  Island 

2201  South  Elmhurst  Rd Des  Plaines  

4811  South  Harlem  Avenue Forest  View 

100  East  Standard  Oil  Road Rochelle 

2316  Terminal  Drive Arlington  Heights 

8500  West  68th  Street  Argo  

1511  South  Meridian  Rd  Rockford  


3231  Busse  Road Arlington  Heights 

7312  Cunningham  Road  Rockford  

7600  LaGrange  Road  Willow  Springs  .... 

3210  West  131st  Street  Blue  Island 

2312  Terminal  Drive Des  Plaines  

4801  South  Harlem  Forest  View 

275  North  2760  West  Road  Kankakee 

2830  West  Market  Street  Pern  

8600  West  71st.  Street  Bedford  Park 

1605  E.  Algonquin  Road Des  Plaines  

135th  &  New  Avenue  Lemont 

2304  Terminal  Drive Des  Plaines  

1222  U  S  Route  30  Amboy 

10601  Franklin  Avenue  Franklin  Park  

1000  Tenninal  Drive Arlington  Heights 

Kedzie  Ave.  &  131st  Blue  Island 


1290  High  Road  Lockport  

335  South  Old  St  Louis  Rd Wood  River  .. 

7022  South  Cilco  Lane  Bartonville  .... 

Route  3 Hartford 

900  North  Delmar Hartford 

1118  Wesley  Road :...  Creve  Coeur 

South  Side  Hawthorne Hartford 

511  S.  Staley  Road Champaign  .. 

Rural  Route  One  _ Robinson 

Rural  Route  2  Norris  City  .... 

2801  Rock  Road  Granite  City  .. 

Rt  49  South  Ashkum  

266  E  Shafer  Forsyth  

3300  Mississippi  Ave  Cahokia 

20206  North  State  Rd,  Rt  29  Chillicothe  .... 

Route  45  N.  R.R.  3  Effingham 

600  E.  Lincoln  Memorial  Pky  Harristown  .... 

Rural  Route  Two  Heyworth 


State 


Zip 


lA 

52722 

lA 

52722 

lA 

51106 

lA 

51501 

lA 

51502 

lA 

50325 

lA 

50317 

lA 

52001 

lA 

52003 

lA 

50532 

lA 

52627 

lA 

52241 

lA 

51031 

lA 

50428 

lA 

51351 

lA 

51351 

lA 

52317 

lA 

52501 

lA 

50317 

lA 

52722 

lA 

51246 

lA 

51108 

lA 

50701 

ID 

83707 

ID 

83704 

ID 

83706 

ID 

83318 

ID 

83318 

ID 

83201 

IL 

60406 

IL 

60018 

IL 

60402 

IL 

61068 

IL 

60005 

IL 

60501-0409 

IL 

61102 

IL 

60005-4610 

IL 

61102 

IL 

60480-1551 

IL 

60406-2364 

IL 

60005 

IL 

60402 

IL 

60901 

IL 

61354-3456 

IL 

60501 

IL 

60005 

IL 

60439 

IL 

60056 

IL 

61310 

IL 

60131 

IL 

60005 

IL 

60406 

IL 

60441 

IL 

62095 

IL 

61607 

IL 

62048 

IL 

62048 

IL 

61610-3870 

IL 

62048 

IL 

61821 

IL 

62454 

IL 

62869 

IL 

62040 

IL 

60911 

IL 

62535 

IL 

62206 

IL 

61523-9718 

IL 

62401 

IL 

62537 

IL 

61745 
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T-37-IL-3372  Williams  Pipe  Line  Menard  Cty Rural  Route  Three  

T-43-IL-3729  Center  Terminal  Co  -  Hartford  1402  S  Delmare  

T-35-IN-3201  Amoco  Oil  Brookston  11 555  South  IN  43 

T-35-IN-3202 Clark  Rfg-Hammond  1020  141st  St  

T-35-IN-3203 Amoco  Oil  Granger  12694  Adams  Rd  

T-35-IN-3204 Amoco  Oil  Indianpolis  2500  N  Tibbs  Avenue  

T-35-IN-3205 Amoco  Oil  Whiting  2530  Indianapolis  Blvd 

T-35-IN-3206 MAPLLC  Clarksvile  214  Center  Street 

T-35-IN-3207 MAPLLC  Evansville 2500  Broadway  

T-35-IN-3208 MAPLLC  Huntington  4648  N.  Meridian  Road 

T-35-IN-3209 CITGO  East  Chicago  2500  East  Chicago  Ave  

T-35-IN-3210 CITGO  Huntington  4393  N  Meridian  Rd  US  24  

T-35-IN-3211  Gladieux  T  &  M  Huntington  4757  US  24  E  

T-35-IN-3212 Kentuckiana  Terminal  20  Jackson  St  

T-35-IN-3213 Transmontaigne  Terminaling  Inc  2630  Broadway  

T-35-IN-3214 CountryMark  -  Mount  Vemon  1200  Refinery  Road  

T-35-IN-3215 Crown  Central  Petro  -  Clennont  9323  West  30th  

T-35-IN-3216 Crown  Central  Petro  -  Seymour  9780  N  US  Hwy  31  

T-35-IN-3217 Clark  Rfg  Clermont  10470  E  County  Rd,  300  North  .... 

T-35-IN-3218 MAPLLC  Hammond  4206  Columbia  Avenue 

T-35-IN-3219 MAPLLC  Indianapolis 4955  Robison  Rd  

T-35-IN-3220 MAPLLC  Mount  Vernon  Old  State  Rd  #69  South 

T-35-IN-3221  MAPLLC  Muncie 2100  East  State  Road  28  

T-35-IN-3222 MAPLLC  Speedway  1304  Olin  Ave  

T-35-IN-3224 Mobil  Oil  Hammond  1527  141th  Street  

T-35-IN-3225 Phillips  66  East  Chicago 400  East  Columbus  Dr 

T-35-IN-3226 Phillips  66  Clermont  3230  N  Raceway  Road 

T-35-IN-3227 S  T  Services  Clermont 3350  N  Raceway  Rd 

T-35-IN-3228 Equilon  Enterprises  LLC  2400  Michigan  St 

T-35-IN-3229 Equilon  Enterprises  LLC  2000  E.  State  Rd.  28  

T-35-IN-3230 Equilon  Enterprises  LLC  5405  W.  9th  St 

T-35-IN-3231  Sun  Huntington  4691  N  Meridian  St  

T-35-IN-3232 TEPPCO  Princeton  Highway  64  West  

T-35-IN-3233 Center  Terminal  Co-lndianapoli  .^ 1 0833  East  County  Rd  300  North 

T-35-IN-3234 Lassus  Bros  Huntington  4413  North  Meridian  Rd 

T-35-IN-3235 CountryMari<  Jolietville  17710  Mule  Bam 

T-35-IN-3236 CountryMari<  -  Peru Highway  24  West  

T-35-IN-3237 CountryMark  Switz  City State  Road  54  East 

T-35-IN-3238 Transmontaigne  Terminaling  Inc 1 0700  E  County  Rd  300N 

T-35-IN-3242 Safety-Kleen  Oil  Recovery  Co 601  Riley  Road  

T-35-IN-3243 Conrail  Inc. -Avon  Diesel  Term 491  S.  County  Road  800  E 

T-35-IN-3244 Indiana  Harbor  Belt  Railroad  2721 -161st  St 

T-35-IN-3245 Conrail  Inc.-  Elkhart  Terminal  2600  W,  Lusher  Rd  

T-35-IN-3246 Transmontaigne  -  South  Bend 20630  W.  Ireland  Rd 

T-43-KS-3672  ...  Phillips  Pipeline  Co.  -  Kansas  City  2029  Fairfax  Trafficway 

T-48-KS-3651   ...  Farmland  Ind  Coffeyville  North  &  Linden  Streets  

T-48-KS-3652  ...  Kaneb  Pipe  Line  Concordia  Route  1  

T-48-KS-3654  ...  Equilon  Enterprises  LLC  South  Haverhill  Road  

T-48-KS-3655  ...  Chase  Pipeline  Great  Bend  Hwys  56  &  156  4  mi  east  of  GB  ... 

T-48-KS-3656  ...  Kaneb  Pipe  Line  Hutchison  3300  East  Avenue  G , 

T-48-KS-3658  ...  Sinclair  Pipeline  Kansas  City  3401  Fairbanks  Avenue 

T-48-KS-3659  ...  William's  Pipeline  Kansas  City  401  East  Donovan  Road , 

T-48-KS-3660  ...  National  Coop  McPherson  2000  South  Main  Street  

T-48-KS-3661   ...  Williams  Pipe  Line  Olathe 1 3745  W  1 35th  St  

T-48-KS-3662  ...  Farmland  Phillipsburg  Hwy  183  N  

T-48-KS-3663  ...  S  T  Services  Salina  2137  W  Old  Hwy  40 

T-48-KS-3664  ...  Chase  Pipeline  Scott  City  Junction  Highways  83  &  4  

T-48-KS-3665  ...  Williams  Pipe  Line  Topeka  US  Hwy  75  RFD  1   

T-48-KS-3666  ...  Amoco  Oil  Valley  Center 7452  N  Meridian 

T-48-KS-3667  ...  Williams  Pipe  Line  Wathena  Rt.  2  Box  112  

T-48-KS-3669  ...  Williams  Pipe  Line-Wichita 1100  East  21st  Street  

T-48-KS-3670  ...  Conoco  Wichita  8001  Oak  Knoll  Road 

T-48-KS-3671   ...  Phillips  Pipeline  Wichita  2400  East  37th  Street  North  

T-61-KY-3261   ...  B  P  Oil  Bromley  409  River  Road  

T-61-KY-3262  ...  MAPLLC  Catlettsburg  Old  St  Rt  23  

T-61-KY-3263  ...  MAPLLC  Covington 230  East  33rd  Street 

T-61-KY-3264  ...  Transmontaigne  -  Greater  Cincinnati  ..    700  River  Road  

T-61-KY-3265  ...  Henderson  Terminaling 2321  Old  Geneva  Road  

T-61-KY-3266  ...  MAPLLC  Lexington  1 770  Old  Frankfort  Pike  

T-61-KY-3267  ...  Chevron  USA  Lexington  1 750  Old  Frankfort  Pike 

T-61-KY-3268  ...  MAPLLC  Louisville  4510  Algonquin  Parkway  

T-61-KY-3269  ...  B  P  Oil  Louisville  1500  SW  Partway  &  Gibson  Lane 


Petersburg  IL  62675 

Hartford  IL      62048-0065 

Brookston IN     47923-0236 

Hammond  IN  46320 

Granger IN  46530 

Indianapolis IN  46222 

Whiting  IN  46394 

Claricsville  IN  47124 

Evansville IN  47712 

Huntington  IN  46750 

East  Chicago  IN  46312 

Huntington  IN  46750 

Huntington  IN  46750 

New  Albany  IN  47150 

Evansville IN  47712 

Mount  Vemon  IN  47620 

Clermont  IN  46234 

Seymour  IN  47274 

Clermont  IN  46234 

Hammond  IN  46327 

Indianapolis IN     46268-1040 

Mount  Vemon  IN  47620 

Muncie  IN     47303-4773 

Indianapolis IN     46222-3294 

Hammond  IN  46327 

East  Chicago  IN  46312 

Indiapolis IN  46234 

Indianapolis IN     46234-1163 

Hammond  IN  46320 

Muncie  IN  47302 

Zionsville  IN  46268 

Huntington  IN  46750 

Oakland  City  IN  47660 

Indianapolis IN  46234 

Huntington  IN  46750 

Westfield  IN  46074 

Peai  IN  46970 

Switz  City IN  47465 

Indianapolis  (CL)  IN  46234 

East  Chicago  IN     46312-1638 

Plainfield  IN  46168 

Hammond  IN  46323 

Elkhart IN  46516 

South  Bend IN  46614 

Kansas  City  KB  66115 

Coffeyville  KS  67337 

Delphos KS  67436 

El  Dorado KS  67042 

Great  Bend  KS  67530 

Hutchison  KS  67501 

Kansas  City  KS  66106 

Kansas  City  KS  66115 

McPherson KS  67460 

Olathe  KS  66062 

Phillipsburg  KS  67661 

Salina  KS     67401-9798 

Scott  City  KS  67871 

Wakarusa KS  66546 

Valley  Center  KS     67147-0376 

Wathena  KS  66090 

Wichita  KS  67214 

Wichita  KS  67207 

Wichita  KS  67219 

Bromley KY  41016 

Catlettsburg  KY  41129 

Covington KY  41015 

Covington KY  41017 

Henderson  KY  42420 

Lexington  „.  KY  40504 

Lexington  KY  40504 

Louisville  KY  40211 

Louisville  KY  40211 
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;  1270 


;  1271 

;  1272 
;i273 
;i274 
;276 
;278 
■279 
;  280 

;28i 

;283 
;284 
2  244 


T-61-KY-: 

T-61-KY-: 

T-61-KY-: 

T-61-KY- 

T-61-KY 

T-61-KY 

T-61-KY 

T-61-KY 

T-61-KY-: 

T-61-KY 

T-61-KY 

T-61-KY 

T-62-KY-: 

T-72-LA-a350 

T-72-LA-2  351 

T-72-LA-2353 

T-72-LA-2357 

T-72-LA-2  358 

T-72-LA-2  359 

T-72-LA-2360 

T-72-LA-2  361 

T-72-LA-2  363 

T-72-LA-2  365 

T-72-LA-2366 

T-72-LA-2  367 

T-72-LA-2  368 

T-72-LA-2  371 

T-72-LA-2  372 

T-72-LA-2373 

T-72-LA-2  374 

T-72-LA-2  375 

T-72-LA-2376 

T-72-LA-2  378 

T-72-LA-2  381 

T-72-LA-2  382 

T-72-LA-2  383 

T-72-LA-2  384 

T-72-LA-2  386 

T-72-LA-2  388 

T-72-LA-2  389 

T-72-LA-2  390 

T-72-LA-2  391 

T-72-LA-2e92 

T-72-LA 

T-04-MA-- 

T-04-MA-1 

T-04-MA 

T-04-MA 

T-04-MA 

T-04-MA 

T-04-MA-1 

T-04-MA 

T-04-MA-1 

T-04-MA-1 

T-04-MA-1 

T-04-MA- 

T-04-MA- 

T-04-MA-1 

T-04-MA- 

T-04-MA-1 

T-04-MA- 

T-04-MA- 

T-04-MA 

T-04-MA- 

T-04-MA-1 

T-04-MA-1 

T-04-MA- 

T-52-MD- 

T-52-MD- 

T-52-MD- 

T-52-MD- 

T-52-MD 


2p93  . 

151 

152 

153 

154 

155 

156 

160 

161 

162 

163 

164 

65 

66 

168 

72 

173 

74 

75 

76 

77 

179 

180 

81 

1550 

1551 

1552 

'554 

■558 


11 


-11 


Chevron  USA  Louisville  

TransMontaigne  -  Louisville  

MAPLLC  Oil  Louisville  

Sun  Louisville  

CITGO  -  Louisville 

MAPLLC  Paducah 

TransMontaigne  Terminal  -  Paducah 

Transmontaigne-Henderson 

Southem  States  Coorperative 

Somerset  Refinery  -  Somerset  

Transmontaigne  -  Owenstxjro  

Transmontalgne  -  Rivenway  

Transmontainge  -  Paducah 

B  P  Oil  Alliance  

Chevron  USA  Arcadia 

Exxon  Co  USA  Arcadia 

Chevron  USA  Baton  Rouge 

Exxon  USA  Baton  Rouge  

Petroleum  Fuel  Baton  Rouge  , 

Mobil  Oil  Chalmette 

Motiva  Enterprises  LLC 

MAPLLC  Oil  Garyville  

Motiva  Enterprises  LLC 

Valero  Refining  Co.  -  Louisiana 

Ca'casieu  Lake  Chartes  

CITGO  Lake  Charies  

Murphy  Oil  USA  Meraux  

Mobil  Oil  Morgan  City  

Texaco  -  Marrero  

GATX  Terminals  Norco 

Chevron  USA  Opelousas 

Placid  Refining  Co  Port  Allen  

Pennzoil  Product  Co  Shreveport  

Conoco  Westlake  

Paktank  Corp  Westwego  

Phibro  Marine  Fuels 

Phibro  Marine  Fuel  Gretna  

Goldline  Refinery 

Calvmet  Lubricants-Cotton  Vail  

Calvmet  Lubricants-Princeton  

ST  Services  Westwego 

Petro-United  Term  Sunshine  

Petron,  Inc 

Sunshine  Oil  and  Storage,  Inc 

L  E  Belcher  Springfield  

Chelsea  Terminal  L/P  

Gulf  Oil  Ltd  Partnership  Chelsea 

Mobil  Oil  East  Boston  

CITGO  East  Braintree  

Exxon  USA  Everett  

Irving  Oil  Terminals,  Inc 

Global  Petroleum  Corp 

Global  Petroleum  Revere 

Cargill,  Inc 

Cargill,  Inc 

Coastal  Oil  NE  South  Boston  

Global  Petroleum  

Mobil  Oil  Springfield  

Global  Petroleum  Corp  

Harbor  Fuel  Oil  Corp 

Pride  Convenience  Inc 

R  M  Packer  Co.  Inc  

Sprague  Energy  Corp  

Springfield  Terminals  Inc  

Wyatt  Energy  Inc 

Sprague  Energy  -  Quincy  

Ultlramar  Energy,  Inc 

Amerada  Hess  -  Baltimore 

Amoco  Oil  Baltimore  

TOSCO/Bayway  -  Baltimore  

Petroleum  Fuel  &  Tenninal  N  

Shell  Oil  Co.  West 


4401  Bells  Lane  Louisville  

4510  Bells  Lane  Louisville  

3920  Kramers  Lane  Louisville  

7800  Cane  Run  Road  Louisville  

4724  Camp  Ground  Road Louisville  

Highway  62  &  MAPLLC  Rd Paducah 

233  Elizabeth  St  Paducah 

2633  Sunset  Lane Henderson  

1 50  Coast  Guard  Lane  Owensboro  

600  Monticello  Street  Somerset  , 

900  Pleasant  Valley  Road  Owensboro  

1350  South  3rd  Street Paducah 

2000  So.  4th  St Paducah 

Alliance  

Highway  80  East  Arcadia 

Highway  80  East  Arcadia  : 

1315  Mengel  Road East  Baton  Rouge 

3329  Scenic  Highway  Baton  Rouge 

995  Earnest  Wilson  Road  Port  Allen  

1700  Paris  Rd  Gate  50  Chalmette  

Louisiana  Street  Covent  

Highway  61   Garyville 

143  Firehouse  Dr Kenner  

Highway  105  South  Krotz  Springs  

West  End  of  Tank  Farm  Road Lake  Charies  

Cities  Serv  Hwy  &  LA  Hwy  108  Lake  Charies  

2501  East  St  Bernard  Hwy  Meraux  

1 000  Young's  Road  Morgan  City  

Barataria  &  River  Road Marrero  

1601  River  Road  Norco  

Highway  182  South Opelousas 

1940  Louisiana  Hwy  One  North Port  Allen  

3333  Midway  PO  Box  3099  Shreveport  

1 980  Old  Spanish  Trail  ^ Westlake  

1 06  Bridge  City  Avenue  Bridge  City 

7168  Shrimpers  Row  Dulac 

1125  Fourth  St  Gretna 

11499  Plant  Road  Jennings  

U.  S.  Hwy  371  South  Cotton  Valley  

10234  Hwy  157  Princeton 

660  La  Bauve  Drive  Westwego  

1725  Highway  75  Sunshine  

R.T.  2,  Box  238A  Jonesville  

486  Highway  165  Monroe 

615  St  James  Ave Springfield 

11  Broadway  Chelsea 

123  Eastern  Ave Chelsea 

467  Chelsea  Street  E.  Boston  

385  Quincy  Ave Braintree  

52  Beachum  Street  Everett  

41  Lee  Burbank  Highway Revere  

222  Lee  Burbank  Hwy  Revere  

140  Lee  Burbank  Hwy  Revere  

25  DertDy  Street  Salem 

3  Coast  Guard  Road Sandwich  

900  E  First  Street South  Boston  

Rocus  St Springfield 

145  Albany  Street  Springfield 

30  Pine  St Bedford  

15  Spari(s  Ave Nantucket 

246  Cottage  St Springfield 

Beach  Rd Vineyard  Haven  

728  Southem  Artery Quincy 

86  Robbins  Road  Springfield  , 

1053  Page  Blvd Springfield 

740  Washington  St Quincy 

60  Hannon  St Springfield 

6200  Pennington  Avenue Baltimore 

801  East  Ordance  Rd  Curtis  Bay  

2155  Northbridge  Ave  Baltimore 

5101  Erdman  Avenue  Baltimore 

3445  Fairfield  Road Baltimore 


KY 
KV 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MD 

MD 

MD 

MD 

MD 


40211 

40211 

40216-4651 

40258 

40216 

42003 

42001 

42420 

42302-0000 

42502-0000 

42302-0000 

42003 

42003 

71661 
71001 
70807 
70805 
70767 
70043 
70723 
70051 
70062 
70750 
70606 
70601 
70075 
70380 
70072 
70079 
70571 
70767 

71133-3099 
70669 
70094 
70353 
70058 
70546 
71018 

71067-9172 

70094-3632 
70780 
71343 
71202 
01109 
02150 
02150 
02128 
02184 
02149 
02151 
02151 
02151 
01970 
02563 
02128 
01101 
01105 
02740 
02554 
01101 
02568 
02169 
01101 

01104-1697 
02170 

01101-2710 
21226 
21226 
21226 
21205 
21226 
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T-52-MD-1559 

T-52-MD-1560 

T-52-MD-1561 

T-52-MD-1562 

T-52-MD-1563 

T-52-MD-1565 

T-52-MD-1567 

T-52-MD-1568 

T-52-MD-1570 

T-52-MD-1571 

T-01-ME-1000 

T-01-ME-1001 

T-01-ME-1002 

T-01-ME-1003 

T-01-ME-1004 

T-01-ME-1006 

T-01-ME-1008 

T-01-ME-1009 

T-01-ME-1010 

T-01-ME-1011 

T-01-ME-1012 

T-01-ME-1013 

T-38-MI-3001 

T-38-MI-3004 

T-38-MI-3005 

T-38-MI-3006 

T-38-MI-3007 

T-38-MI-3008 

T-38-MI-3009 

T-38-MI-3010 

T-38-MI-3011 

T-38-MI-3012 

T-38-MI-3013 

T-38-MI-3015 

T-38-MI-3016 

T-38-MI-3017 

T-38-MI-3019 

T-38-MI-3020 

T-38-MI-3022 

T-38-MI-3023 

T-38-MI-3024 

T-38-MI-3025  , 

T-38-MI-3027 

T-38-MI-3028 

T-38-M 1-3029  , 

T-38-MI-3030 

T-38-MI-3031 

T-38-MI-3032  , 

T-38-MI-3033 

T-38-M 1-3034  , 

T-38-MI-3035  , 

T-38-M 1-3036  , 

T-38-MI-3037  , 

T-38-MI-3039  . 

T-38-MI-3041   . 

T-38-MI-3042  . 

T-38-MI-3043  . 

T-38-MI-3044  , 

T-41-MN-3400 

T-41-MN-3401 

T-41-MN-3402 

T-41-MN-3403 

T-41-MN-3404 

T-41-MN-3405 

T-41-MN-3406 

T-41-MN-3407 

T-41-MN-3410 

T-41-MN-3412 

T-41-MN-3413 

T-41-MN-3414 

T-41-MN-3415 

T-41-MN-3416 


Petroleum  Fuel  and  Terminal  S  

S  T  Services  Baltimore  

Motiva  Enterprises  LLC 

Motiva  Enterprises  LLC 

Stratus  Petroleum  Baltimore 

S  T  Services  -  Piney  Point 

Cato  Oil  Salisbury  

Maritank  Maryland  Inc 

S  T  Services  Andrews  AFB  

Delmarva  Oil  Co 

Mobil  Oil  Bangor  

Koch  Fuels  South  Portland  

Coldbrook  Energy,  Inc 

Sprague  Energy  So.  Portland  

Mobil  Oil  Portland 

Irving  Oil  Searsport  

Gulf  Oil  South  Portland  

Cargill  Inc 

Motiva  Enterprises  LLC 

Webber  Oil  Bangor  

Webber  Tanks  Buckport  

Webber  Tanks  Brewer  

Amoco  Oil  Cheyboygan  

Amoco  Oil  Napoleon  

Amoco  Oil  River  Rouge  

Amoco  Oil  Taylor  

B  P  Oil  Taylor 

CITGO  Ferrysburg  

CITGO  Jackson 

CITGO  Niles  

MAPLLC  Niles  

Cousins  Petroleum  Taylor  > 

Equilon  Enterprises  LLC  

MAPLLC  Detroit  

MAPLLC  Flint  

MAPLLC  Jackson 

MAPLLC  Oil  Niles  

MAPLLC  N.  Muskegon  

Mobil  Oil  Flint  

Mobil  Oil  Niles  

Mobil  Oil  Woodhaven 

Equilon  Enterprises  LLC  

Equilon  Enterprises  LLC  

Equilon  Enterprises  LLC  

Sun  Company  Inc  -  Owosso 

Sun  River  Rouge 

Total  Petroleum  Alma  

Total  Petroleum  Bay  City 

Total  Petroleum  Lansing  

Total  Petroleum  Romulus  

Total  Petroleum  Traverse  City 

CITGO  -  Bay  City  

Leemon  Oil  Co.,  Inc 

Delta  Fuels  Of  Michigan  

Quality  Oil  Company  

MAPLLC  Detroit  

Clark  Oil  Compant  -  Marshall  

Clark  Refinery  &  Marketing  -  Taylor 

Amoco  Oil  Moorhead  

Amoco  Oil  Sauk  Centre  

Amoco  Oil  Spring  Valley  

Amoco  Oil  Twin  Cities 

MAPLLC  Refinery  St.  Paul  

Conoco  Wrenshall 

Erickson  Petroleum  Newport  

Koch  Pine  Bend  

Murphy  Oil-Esko 

Williams  Pipe  Line  Alexandria  

Williams  Pipe  Line  Mankato 

Williams  Pipe  Line  Marshall 

Williams  Pipe  Line  Roseville 

Williams  Pipe  Line  Rochester  


1622  South  Clinton  Street 

1800  Frankfurst  Avenue 

2400  Petrolia  Ave 

2201  Southport  Ave 

3100  Vera  Street 

17877  Piney  Point  Road  

1030  Marine  Road  

1134  Marine  Road  

c/o  89th  Supply  Squadron/LGSS 

Fitzwater  St.  Extended 

730  Lower  Main  Street 

5  Central  Avenue  

809  Main  Road  No 

59  Main  Street 

170  Lincoln  Street  

Station  Ave 

175  Front  St  

One  Clarks  Road  

102  Mechanic  Street  

700  Main  St 

Drawer  CC  River  Road  

225  South  Main  

311  Coast  Guard  Drive  

6777  Brooklyn  Road  

205  Marion  Street  

8625  South  Inkster  Rd 

24801  Ecorse  Rd  

524  Third  Street  

2001  Morrill  Rd 

2233  South  Third  

2140  South  Third  St 

7965  Holland  

17806  North  Shore  Dr 

12700  Toronto  St 

6065  North  Dort  Highway  

2090  Morrill  Rd 

2216  South  Third  Street 

3005  Holton  Rd  

G5340  North  Dort  Highway 

2150  South  Third  Street 

20755  West  Road  

700  Deacon  

2103  Monill  Rd 

325.5  Fulkerson  Rd 

4004  West  Main  Rd 

500  South  Dix  Avenue  

1925  East  Superior  St 

1806  Marquette  

6300  West  Grand  River  

28001  Citrin  Drive  

13544  W  Bayshore  Dr  

5011  Wilder  Road  

29120  Wick  Road 

40600  Grand  River 

630  Ottawa  Avenue  

22970  Ecorse  Road  

12451  Old  US  27  

8000  8  Beech  Daly  Rd  

1101  Southeast  Main  

1  Mile  W  on  County  Rd  72  

2  Miles  East  of  U  S  16 

2288  West  County  Road  C 

100  West  Third  Street 

10  Broadway  Street  

50  21st  St 

Junction  Highways  52  &  55  

5746  Old  Hwy  61   

709  3rd  Ave  W  

Rural  Route  Nine  

Route  Four  

2451  W  County  Rd  C 

1331  Hwy42SE  


Baltimore MD  21224 

Baltimore MD     21226-1024 

Baltimore MD  21226 

Baltimore MD  21226 

Baltimore MD  21226 

Piney  Point  MD  20674 

Salisbury  MD     21801-1030 

Salisbury  MD  21801 

Andrews  AFB MD     20331-5010 

Salisbury  MD  21803 

Bangor  ME  04401 

South  Portland  ME  04106 

Hampden  ME  04444 

South  Portland ME  04106 

South  Portland ME  04106 

Searsport  ME  04974 

South  Portland  ME  04106 

South  Portland  ME  04106 

South  Portland ME     04106-2828 

Bangor  ME  04401 

Bucksport ME  04416 

Brewer  ME  04412 

Cheyboygan Ml  49721 

Napoleon  Ml  49261 

River  Rouge Ml  48218 

Taylor Ml     48180-2114 

Taylor Ml  48  80 

Ferrysburg  Ml  49409 

Jackson Ml  49201 

Niles Ml  49120 

Niles  Ml  49120 

Taylor Ml  48180 

Ferrysburg  Ml  49409 

Detroit  Ml  48217 

Mt  Morris Ml  48458 

Jackson Ml     49201-8238 

Niles  Ml     49120-4010 

North  Muskegon  Ml     49445-2513 

Pint  Ml  48505 

Niles Ml  49120 

Woodhaven Ml  48183 

Detroit  Ml  48217 

Jackson Ml  49201 

Niles  Ml  49120 

Owosso Ml  48867 

Detroit  Ml  48217 

Alma Ml  48802 

Bay  City  Ml  48706 

Lansing  Ml  48906 

Romulus Ml  48174 

Traverse  City  Ml  49684 

Bay  City  Ml  48706 

Romulus Ml  48174 

Novi  Ml  48374 

Holland Ml  49423 

Taylor Ml  48180 

Marshall  Ml  49068 

Taylor  Ml  48180 

Moortiead MN  56560 

Sauk  Centre MN  56378 

Spnng  Valley  MN  55975 

Roseville  MN  55113 

St.  Paul  Park  MN  55071 

Wrenshall  MN  55797 

Newport  MN  55055 

St  Paul  MN      55164-0596 

Esko  MN  55733 

Alexandria MN  56308 

Mankato  MN  56001 

Marshall  MN  56258 

Roseville  MN  55113 

Eyota MN  55934 


2423) 


-WO 


-hJO 

-^/o 
-wo 

-VD- 
-MO- 
-MO 


-MO 
-MO 


T-43- 

T-43- 

T-43- 

T-43 

T-43- 

T-43- 

T-43- 

T-43 

T-43-MlD 

T-43 

T-43- 

T-43 

T-43 

T-43 

T-43 

T-43- 

T-43 

T-43- 

T-43 

T-43 

T-43 

T-43 

T-43 

T-64- 

T-64- 

T-64 

T-64 

T-64- 

T-64- 

T-64- 

T-64 


-3700 

3701 

1-3702 

1-3703 

-3704 

3705 

3706 

3707 

'-3708 

3709 

3710 

MlO-3712 
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CN 


Terminal  Name 


Address 


City 


3713 
3715 
'-3716 
-3718 
3719 
3720 
3721 


-MO 
-MO 
-MO 
-MO 
-MO 
-MO 
-MO 
M  >3725 
-MO 
-MO 
-MO 
-M5-; 
-M3 

-m; 

-m;-: 

-M  3-; 
-M  5-; 
-M5 
-M;j 


1-3726 
'-3727 
-3728 

2400  . 

2401  . 

2402  . 

2403  . 

2404  . 

2405  . 

2406  . 
2408  , 


T-64-Mi  5-2409 
T-64-M:>-2410 
T-64-M:>-2412 
T-64-M:  5-2413 
T-64-Mi  5-2414 
T-64-M1 5-2415 
T-64-M:  5-2416 
T-64-M^-2417 
2418 
2419 
-2421 
-2422 
4000 
-4001 
-4002 
4003 
4004 
-4005 
4006 
-4007 
-4008  . 
-4009 


-M" 
-M" 
-M" 


T-64-M 

T-64-M 

T-72-M 

T-72-M 

T-81-M 

T-81-M 

T-81-M 

T-81-M 

T-81 

T-81 

T-81 

T-81-M 

T-81-M 

T-81-M 

T-81-M"f-4010 

T-81 -M' -4011 

T-56-N(  -2000 

T-56-NC-2001 

T-56-NC-2002 

T-56-NC-2003 

T-56-NC  -2004 

T-56-NC  -2005 

T-56-NC-2006 

T-56-NC  -2007 

T-56-NC  -2008 

T-56-NC  -2009 

T-56-NC-2010 

T-56-NC  -201 1 

T-56-NC-2012 

T-56-NC-2014 

T-56-NC-2015 

T-56-NC-2018 


Conoco  Belle 

JD  Streett  St  Louis 

Texon  LP  

Ayers  Oil  Company  -  Canton 

Transmontaigne  Terminaling  Inc 

TEPPCO  Cape  Girardeau 

Sinclair  Pipeline  Carrollton  

Williams  Pipeline  Carthage  

Williams  Pipeline  Columbia 

Phillips  66  Jefferson  City  

Conoco  Kansas  City  

Sinclair  Pipeline  Mexico 

Conoco  Mount  Vemon  

Sinclair  Pipeline  New  Madrid  

Williams  Pipeline  Palmyra 

Williams  Pipeline  Springfield 

J  D  Street  River  Plant  

Amoco  Oil  Sugar  Creek  

Williams  Pipeline  St  Charles 

Equilon  Enterpnses  LLC  

Clart<  Rfg  St  Louis 

Transmontaign  Terminaling  Inc 

Sinclair  Oil  Corp  ■  Carrollton 

Munro  Petroleum  Biloxi 

Chevron  USA  Collins  

Exxon  USA  Collins 

B  P  Oil  Collins  

Motiva  Enterprises  LLC 

Louis  Dreyfus  Collins  

Greenville  Republic  Terminal 

Transmontainge  Tenminaling  -  Green- 
ville. 

Southland  Oil  Lumberton  

Amoco  Oil  Meridan  

CITGO  Meridian 

B  P  Oil  Meridian  

Motiva  Enterprises  LLC 

Louis  Dreyfus  Meridian  

Chevron  USA  Pascagola  

Amerada  Hess  -  Purvis 

Southland  Oil  Sandersville 

CITGO  Vicksburg  

Delta  Tenninal  -  Greenville 

Meiko  Terminal 

Conoco  Billings  

Conoco  Bozeman 

Conoco  Great  Falls  

Conoco  Helena  

Conoco  Missoula 

CENEX  Laurel  

CENEX  Glendive 

Exxon  USA  Billings  

Exxon  USA  Bozeman  

Exxon  USA  Helena  

Exxon  USA  Missoula  

Montana  Refining  Great  Falls  

Exxon  USA  Chariotte  

CITGO  Chariotte  

MAPLLC  Oil  Chariotte 

Crown  Central  Charlotte  

Phillips  Pipeline  Co  

Motiva  Enterprises  LLC 

Southern  Facilities  -  Paw  Creek  

Motiva  Enterprises  LLC 

Southeast  Terminal  -  Chariotte 

Motiva  Enterprises  LLC 

Amerada  Hess  -  Greensboro 

Amoco  Oil  Greensboro  

MAPLLC  Greensboro 

Exxon  USA  Greenstxjro 

Triad  Terminal  

Triad  Tenninal  Selma 


Highway  28  South Belle 

3800  S  1st  St  St  Louis 

19905  St.  Hwy.  114  Dexter  

Fourth  &  Grant  Canton  

1400  S  Giboney  Cape  Girardeau 

Rural  Route  2,  Hwy  N  Scott  City  

5  Main  &  24  Business  Route Carrollton  

18195  County  Rd.  138 Jasper  

5531  South  Hwy  63  Columbia 

2116  Idlewood  Jefferson  City  .... 

6699  NW  Riverpark  Drive  Parkville  

Highway  54  East  Mexico  

Rt.  2  Box  115  Mount  Vemon  ... 

21 1  Water  Street New  Madrid  

6  mi  North  on  Highway  61  Palmyra 

3132  S.  State  Hwy  MM  Brookline 

1  River  Road  St  Louis 

1000  North  Sterting Sugar  Creek  

4695  South  Sen/ice  Road St  Peter 

239  E.  Prairie  St St.  Louis 

4070  South  First  Street St  Louis 

15376  Hwy  96  Mount  Vernon  ... 

RR4,  Box  48 Carrollton  

540  Bayview  Avenue  Biloxi  

Old  Highway  49  South  Collins  

31  Kola  Road Collins  

First  Avenue  South  Collins  

49  So.  &  Kola  Rd Collins  

First  Avenue  South Collins  

310  Walthall  Street Greenville 

208  Short  Clay  Street  Greenville 


5  Mi  North  of  Lumberton  Hwy  1 1   Lumberton.. 

181  65th  Avenue  Meridian  

180  65th  Avenue Meridian  

1401  65th  Ave  S  Meridian  

6540  N.  Frontage  Rd Meridian  

1401  65th  Ave  S Meridian  

Industrial  Road  State  Hwy  611  Pascagoula  . 

US  Hwy.  11  Purvis  

2  mi  N  on  Hwy  11  PO  Drawer  A  Sandersville 

1585  Haining  Rd  Vicksburg  .... 

2181  Harbor  Front Greenville  .... 

20096  Nonn  Connell  Drive  Aberdeen  .... 

23rd  &  Fourth  Ave  South  Billings  

316  West  Griffin  Drive Bozeman 

1401  52nd  N Great  Falls  .. 

3180  Highway  12  East Helena  

3330  Raser  Drive  Missoula 

P  O  Box  909  Laurel  

P  O  Box  240  Glendive 

Lockwood  Frontage  Rd Billings  

220  West  Griffin  Drive Bozeman 

3120  Highway  12  Eaast Helena  

3350  Raser  Drive  Missoula 

1900  10th  Street  Great  Falls  .. 

6801  Freedom  Dr Charlotte  

7600  Mount  Holly  Road  Chariotte  

8035  Mt.  Holly  Rd  Paw  Creek  .. 

7720  Mount  Holly  Road  Paw  Creek  .. 

502  Tom  Sadler  Road Paw  Creek  .. 

6851  Freedom  Dr Chariotte  

7145  Mount  Holly  Road  Paw  Creek  .. 

410  Tom  Sadler  Rd Paw  Creek  .. 

7401  Old  Mount  Holly  Road  Paw  Creek  .. 

992  Shaw  Mill  Road  Fayetteville  .. 

6907B  West  Market  Street Greensboro  . 

7109  West  Market  Street  Greensboro  . 

6311  Burnt  Poplar  Road  Greenstwro  . 

6907  West  Mari<et  Street  Greensboro  . 

6376  Burnt  Poplar  Rd  Greensboro  . 

2200  Oil  Terminal  Rd Selma 


State 


Zip 


MO 

65013 

MO 

63118 

MO 

63841 

MO 

63435 

MO 

63701-0704 

MO 

63780 

MO 

64633 

MO 

64755 

MO 

65201 

MO 

65109 

MO 

64152 

MO 

65265 

MO 

65712 

MO 

63869 

MO 

63461 

MO 

65619 

MO 

63125 

MO 

64054-0507 

MO 

63376 

MO 

63147 

MO 

63118 

MO 

65712 

MO 

64633-0000 

MS 

39533 

MS 

39428 

MS 

39428 

MS 

39428 

MS 

39428 

MS 

39428 

MS 

38701 

MS 

38701 

MS 

39455 

MS 

39307 

MS 

39305 

MS 

39307 

MS 

39301 

MS 

39307 

MS 

39568-1300 

MS 

39475 

MS 

39477 

MS 

39180 

MS 

38701 

MS 

39730 

MT 

59107 

MT 

59715 

MT 

59405 

MT 

59601 

MT 

59802 

MT 

59044 

MT 

59330 

MT 

59101 

MT 

59715 

MT 

59601 

MT 

59801 

MT 

59403 

NC 

28208-0082 

NC 

28214 

NC 

28130 

NC 

28130-0078 

NC 

28130-0066 

NC 

28214 

NC 

28130-0094 

NC 

28130-0088 

NC 

28214 

NC 

28303 

NC 

27409 

NC 

27409 

NC 

27409 

NC 

27409 

NC 

27409 

NC 

27576 
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TCN 

Terminal  Name                                            Address                                        City 

State 

Zip 

T-56-NC-2019  .. 
T-56-NC-2020  .. 
T-56-NC-2021  .. 

.    Apex  Oil  Co  -  Greensboro  

.    Williams  Energy  Ventures-Green 

Motlva  Enterprises  LLC 

T-56-NC-2022  .. 
T-56-NC-2023  .. 

Louis  Dreyfus  Greensboro 

Amerada  Hess  -  Paw  Creek  

T-56-NC-2024  .. 

Amoco  Oil  Paw  Creek 

T-56-NC-2025  .. 

Crown  Central  Selma 

T-56-NC-2026  .. 

T-56-NC-2027  .. 
T-56-NC-2028  .. 
T-56-NC-2029  .. 

.    Valero   Marketing   &   Supply   -   Paw 
Creek. 

Motiva  Enterprises  LLC 

.    Amerada  Hess  -  Selma 

.     B  P  Oil  Selma  

T-56-NC-2030  .. 

.    CITGO  Selma 

T-56-NC-2031   .. 

Exxon  USA  Selma  

T-56-NC-2033  .. 
T-56-NC-2034  .. 

.    Valero    Marketing    &    Supply   Co.    - 
Selma. 
Phillips  Petro  Selma 

T-56-NC-2036  .. 
T-56-NC-2037  .. 
T-56-NC-2039  .. 

.    Williams  Energy  Ventures-Selma  

.    Amerada  Hess  -  Wilmington  

CTI  of  North  Carolina  Inc  

T-56-NC-2041   .. 

Koch  Refining  N  Wilmington  

T-56-NC-2042  .. 
T-56-NC-2043  .. 
T-45-ND-3500  ., 

Koch  Refining  S  Wilmington  

.     Apex  Oil  Co.  -  Wilmington  

Williams  Pipeline  Grand  Forks 

T-45-ND-3501  .. 

Williams  Pipe  Line  Fargo  

T-45-ND-3502  ., 

Amoco  Oil  Jamestown  

T-45-ND-3503  .. 

Kaneb  Pipe  Line  Jamestown  

T-45-ND-3504  .. 

.     CENEX  Minot  

T-45-ND-3505  .. 

Amoco  Oil  Mandan  

T-47-NE-3600  .. 

Kaneb  Pipe  Line  Columbus  

T-47-NE-3601   .. 

Kaneb  Pipe  Line  Geneva  

T-47-NE-3602  .. 

Williams  Pipe  Line  Doniphan  

T-47-NE-3603  .. 

Conoco  Lincoln  Products  

T-47-NE-3605  .. 

Williams  Pipe  Line  Lincoln  

T-47-NE-3606  .. 

Kaneb  Pipe  Line  Norfolk  

T-47-NE-3607  .. 

Kaneb  Pipe  Line  North  Piatt  

T-47-NE-3608  .. 

Williams  Pipe  Line  Omaha 

T-47-NE-3609  .. 
T-47-NE-3610  ... 

,    Conoco  Pipeline  Sidney 

Kaneb  Pipe  Line  Osceola  

T-02-NH-1050  .. 

Sprague  Energy  Newington  

T-02-NH-1054  ... 
T-02-NH-1056  ... 

Sprague  Energy  Portsmouth 

Irving  Oil  Corp.  Mainway 

T-04-NH-1057  ... 

Sprague  Energy  Newington  

T-22-NJ-1500  .... 
T-22-NJ-1501  .... 

Amerada  Hess  -  Bayonne 

Coastal  Oil  Bayonne  

T-22-NJ-1502  .... 
T-22-NJ-1505  .... 
T-22-NJ-1506  ... 

Amerada  Hess  -  Newark  Delanny  

Amerada  Hess  -  Bogota  

Amoco  Oil  Carteret  Terminal  

T-22-NJ-1508  .... 
T-22-NJ-1511  .... 
T-22-NJ-1512  .... 
T-22-NJ-1513  .... 

Amerada  Hess  -  Edgewater 

Koch  Fuels  Gloucester  City 

Tosco  Tremley  PT 

CITGO  Linden  

T-22-NJ-1514  .... 

Bayway  Refining  Co 

T-22-NJ-1515  .... 

Gulf  Oil  Linden  

T-22-NJ-1516    . 

Mobil  Oil  Linden  

T-22-NJ-1518  .... 
T-22-NJ-1519  .... 

Amerada  Hess  -  Newark  Doremus 

B  P  Oil  Newark  

T-22-NJ-1520  .... 

Getty  Terminal  Newark  

T-22-NJ-1521  .... 

Motiva  Enterprises  LLC 

T-22-NJ-1522  .... 

Stratus  Petroleum  Newark 

T-22-NJ-1523  .... 

Sun  Newark 

T-22-NJ-1524  . 

B  P  Oil  Paulsboro    

T-22-NJ-1525  .... 

GATX  Terminals  Paulsboro  ..». 

T-22-NJ-1526  .... 

T-22-NJ-1528  .... 
T-22-NJ-1530  .... 
T-22-NJ-1531  .... 

Valero  Refining  Company  -  New  Jer- 
sey. 

Amerada  Hess  -  Pennsauken 

Amerada  Hess  -  Perth  Amboy 

Chevron  USA  Perth  Amtx)y  

T-22-NJ-1533  .... 
T-22-NJ-1534  .... 
T-22-NJ-1535  .... 
T-22-NJ-1536  .... 

CITGO  Petty's  Island  

Sun  Piscataway 

Amerada  Hess  -  Port  Reading 

Amerada  Hess  -  Secaucus  

6900  West  Market  St  Greensboro 

115  Chimney  Rock  Road Greensboro 

1 01  S.  Chimney  Rock  Rd Greensboro 

6801  West  Market  Street  Greensboro 

7615  Old  Mount  Holly  Road  Paw  Creek  . 

7924  Mt.  Holly  Rd  Paw  Creek  . 

2999  W  Oak  St  Selma 

7325  Old  Mount  Holly  Road  Paw  Creek  . 


2232  Ten-Ten.  Road Apex  .. 

West  State  Road  1929 Selma 

Buffalo  Road  Selma 

State  Hwy  1003  and  Oak  St  Ext Selma 

2555  West  Oak  Street  Selma 

4383  Buffaloe  Road  Selma 


4086  Buffalo  Road  Selma 

4414  Buffalow  Road Selma 

1312  S  Front  St Wilmington  

1002  S  Front  Street  Wilmington  

3325  River  Road Wilmington  

3334  River  Rd  Wilmington  

3314  River  Road  Wilmington 

3930  Gateway  Drive  Grand  Forks 

902  Main  Avenue  East West  Fargo  

10  Mi  West  on  1-94  Stand  Spur Jamestown 

3790  Hwy  281  SE  Jamestown 

700  Second  Street  SW  Minot  

Mandan  

Highway  30  Columbus 

U  S  Highway  81  Geneva  

12275  South  US  Hwy  281  Doniphan  

Route  1  Roca  

2000  Saltillo  Road Roca  

Highway  81   Norfolk  

Rural  Route  Four  North  Platte 

Seventh  &  Yates  Street  Omaha  

Rural  Route  1  Sidney 

Rural  Route  1  Osceola 

River  Rd Newington 

Gosseling  Rd *. Portsmouth  

50  Preble  Way  Portsmouth  

Avery  Lane  Newington  

Lower  Hook  Road  Bayonne 

Foot  of  East  Fifth  Street Bayonne 

1111  Delanny  St Newark 

238  West  Fort  Lee  Road  Bogota  

760  Roosevelt  Avenue Carteret 

615  River  Road  Edgewater 

Across  Delaware  River  from  PA  Gloucester  City 

Foot  of  Southwood  Ave  Linden  

4801  South  Wood  Avenue Linden  

1100  US  Highway  One  Linden  

2600  Marshes  Dock  Road  Linden  

South  Wood  Avenue  Linden  

148-182  Doremus  Ave Newark 

Building  350  Coastal  St  Port  Newark 

86  Doremus  Rd Newari< 

909  Delaney  Street  Newark 

678  Doremus  Ave  Newark 

436  Doremus  Avenue  Newark 

303  Mantua  Avenue Paulsboro 

3rd  St  &  Billingsport  Road  Paulsboro 

800  Billingsport Paulsboro 


One  Derousse  Avenue Pennsauken  . 

State  Street  Perth  Amboy 

1200  State  St  Perth  Amboy 

Route  36  &  Deleware  River Pennsauken  . 

1028  Stelton  Road  Piscataway  ... 

Cliff  Road  , Port  Reading 

35  Meadowlands  Parkway Secaucus  


NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 

NC 
NC 
NC 
NC 
NC 
NC 

NC 
NC 
NC 
NC 
NC 
NC 
NC 
ND 
ND 
ND 
ND 
ND 
ND 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NH 
NH 
NH 
NH 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 

NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 


27409 

27409-9661 

27419 

27409 

28214 

28130-0071 

27576 

28130-0866 

27502 
27576 
27576 
27576 
27576 
27576 

27576 
27576 
28401 
28402 
28412 
28412 
28403 
58203 
58078 
58401 
58401 
58701 
58554-5000 
68601 
68361 
68832 
68430 
68430 
68701 
69101 
68103 
69162 
68651 
03801 
03801 
03801 
03801 
07002 
070Q2 
07105 
07503 
07008 
07020 
08030 
07036 
07036 
07036 
07036 
07036 
07105 
07114 
07105 
07105 
07105 
07105 
08066 
08066 
08066 

08110 
08861 
08861 
08110 
08854 
07064 
07094 


2423:: 


t:n 


Nw-1 
-ISL- 
N.-1 

NL-1 
NJ-1 


T-22-N, 
T-22- 
T-22- 
T-22 
T-22 
T-22 
T-22- 
T-22-NJ  • 
T-85-NNI 
T-85 
T-85- 
T-85-NM 
T-85-NM 
T-85-N^ 
T-85-NN 
T-85-NN 
T-85-NK 
T-86-NK 
T-88- 
T-88- 
T-88- 
T-88- 
T-88 
T-88 
T-11-N>^ 
T-11 
T-11-NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
T-11 -NY 
-11 -NY 
-11 -NY 
-11 -NY 
-11-NY 
T-11 -NY 
T-11 -NY 
T-13-NY 
T-13-NY 
T-13-NY 
T-13-NY. 
T-13-NY 
T-13-NY 
T-13-NY. 
T-13-NY 
T-13-NY 
T-13-NY 
T-13-NY 
T-13-NY 
T-13-NY 
T-13-NY 
T-14-NY 
T-14-NY 
T-14-NY 
T-14-NY 
T-14-NY 
T-14-NY 
T-14-NY. 


1537  . 

538 
1540  . 

542  . 

544  . 

545  . 
547  . 

1548  . 
-4251 
NW-4252 
Nr|-4253 
4254 
4255 
-4256 
-4257 
4258 
-4259  , 
4261  . 
Ny-4350 
NV-4353 
NV-4354  . 
NV-4358  . 
NV-4359  . 
NV-4360  . 


T- 
T- 
T- 
T- 
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■1301 

•1302 

■1303 

■1304 

■1305 

1306 

1307 

1308 

1309 

1310 

1311 

1312 

1313 

1315 

1316 

1317 

1318 

1319 

1323 

1324 

1325 

1326 

1329 

1330 

1331 

1332 

1460 

1352 

1353 

1354 

1355 

1356 

1357 

1358 

1359 

1360 

1361 

1362 

1363 

1364 

1365 

1400 

1401 

1402 

1403 

1404 

1405 

1406  , 


Terminal  Name 


Address 


City 


Shell  Oil  -  Sewaren  115  State  Street  Sewaren 

Shell  Oil  Sewaren  111  State  Street  Sewaren 

Gulf  Oil  Thorofare  358  Kings  Highway  Thorofare  , 

Mobil  Oil  Trenton 2785  Lamberton  Road  Trenton  

Coastal  Eagle  Point  Westville U  S  Route  130  South  Westville 

Amerada  Hess  -  Woodbridge  Smith  Street  &  Convery  Blvd Perth  Amboy 

Duck  Island  Terminal  Inc 1463  Lamberton  Road  Trenton  

SLF,  Inc.  T/a  Consumers  Oil  1473  Lamberton  Road  Trenton  

Chevron  USA  Albuquerque 3200  Broadway  SE  within  city  Albuquerque  

Conoco  Albuquerque  4036  Broadway  Southeast Albuquerque  

Diamond  Albuquerque  State  Road  303  SW  Albuquerque  

Phillips  66  Albuquerque  6356  State  Road  47  S  W Albuquerque  

Equilon  Enterprises  LLC  3209  Broadway  Southeast Albuquerque  

Navajo  Refining  Artesia  US  Highway  82,  Drawer  159  Artesia 

Giant  Refining  -  Bloomfield  #  50  County  Road  4990 Bloomfield  

Giant  Refining  -  Ciniza 1-40  Exit  39  Jamestown 

S  T  Services  Alamogordo  6026  Hwy  54  South  Alamogordo  

USA  Petroleum  Southwest  Terminal  ..  U.S.  10  &  NM  St.  Rd.  29  Road  Forks  

Calnev  Pipe  Line  Las  Vegas  5049  N  Sloan  Las  Vegas 

Kinder  Morgan  -  Sparks  301  Nugget  Avenue  Sparks 

Time  Oil  Sparks  525  Nugget  Avenue  Sparks 

Berry-Hinckley  Terminal,  Inc 275  Nugget  Ave  Sparks 

Rebel  Oil  Las  Vegas  5054  N  Sloane  Lane  Las  Vegas 

Berry  Hinckley  Terminal-Sparks  147  South  Stanford  Way Sparks 

Amoco  Oil  Brooklyn  125  Apollo  St Brooklyn  

Metro  Terminals  Brooklyn  498  Kingsland  Avenue  Brooklyn  

Tosco  Pipeline  Plainview  150  Fairchild  Avenue  Plainview 

Motiva  Enterprises  LLC 25  Paidge  Ave Brooklyn  

Mobil  Oil  Inwood  464  Doughty  Blvd Inwood  

Coastal  Oil  Flushing  31-70  College  Point  Blvd  Flushing  

Castle  Astoria 500  Mamaroneck  Avenue  Harrison  

Amerada  Hess  -  Brooklyn  722  Court  Street Brooklyn  

Mobil  Oil  Glenwood  Landing Shore  &  Glenwood  Rd  Glenwood  Landing 

Tosco  Pipeline  Holtsviile  586  Union  Ave  Holtsville  

Getty  Terminal-Long  Island 30-23  Greenpoint  Ave Long  Island  City  .... 

Motiva  Enterprises  LLC 74  East  Avenue Lawrence  

Bayside  Fuel  Oil  Depot  Corp One  North  12th  Street Brooklyn  

RAD  Operating  Oceanside  7  Hampton  Road Oceanside 

Bayside  Fuel  Oil  Depot  Corp  510  Sackett  Street  Brooklyn 

Lewis  Oil  Port  Washington 65  Shore  Road Port  Washington  ... 

Tosco  -  Riverhead 212  Sound  Shore  Road  Rivertiead  

Tosco  Pipeline  East  Setauket 19  Bell  Meade  Road  East  Setauket  

Ditmas  Oil  Associates  Inc  364  Maspeth  Avenue  Brooklyn  

Cartx)  Industries  Inc 1  Bay  Blvd Lawerence  

Bayside  Fuel  Oil  Corp 1100  Grand  Street  Brooklyn 

Bayside  Fuel  Oil  Depot  1776  Shore  Parkway Brooklyn  

Bay  Terminals  of  Rockaway,  Inc 75-02  Astel  Blvd Rockaway  

Lefferts  Oil  Terminal BIdg.  140  JFK  Inter'l  Airport Jamaica  

A.  R.  Fuels,  Inc 2125  Mill  Ave Brooklyn  

Bayside  Fuel  Oil  Corporation  537  Smith  Street  Brooklyn  

Mobil  Oil  Cold  Spring  Hartwr 95  Shore  Road Cold  Spring 

Castle  Port  Morris  Tenninals  290  Locust  Avenue  Bronx  

Stuyvesant  Fuel  Sen/ice-Bronx 1040  East  149th  Street  Bronx  

Getty  Terminal  Bronx  4301  Boston  Post  Road Bronx  

Mobil  Oil  Port  Mobil 4101  Arthur  Kill  Rd Staten  Island 

Amoco  Oil  Mount  Vemon 40  Canal  St Mount  Vernon 

Fred  M  Schildwachter  &  Sons  1400  Ferris  Place Bronx 

Meenan  Peekskill  Roa  Hook  rd Peekskill 

Panco  Equipment  Corp  Main  St  Box  659  Stoney  Point  

Westmore  Fuel  Co  Inc  2  Purdy  Ave  Port  Chester  

West  Vemon  Petroleum  Corp 701  S  Columbus  Ave  Mount  Vemon  

GATX  Staten  Island  500  Westem  Ave  Staten  Island 

A  Tanicone  Yonkers  91  Alexander  St .» Yonkers 

Commander  Oil  Corporation  240  East  Shore  Road  Great  Neck  

Castle  North  Terminals,  Inc 11  River  Street  Sleepy  Hollow 

Agway  Petroleum  Albany 184  Port  Rd  Albany 

Cibro  Petroleum  Prod  Albany  Port  of  Albany  Albany 

Citgo  Petroleum  Corp  Glenmont 495  River  Road  Glenmont  

Mobil  Oil  Albany 50  Church  Street Albany  

Petroleum  Fuel  Albany 54  Riverside  Avenue  ..■ Rensselaer 

Sears  Petroleum  &  Transport  Co  Route  144  552  River  Road  Glenmont  

Stratus  Petroleum  Green  Isle  1  Osgood  Ave Green  Island  


State 


Zip 


NJ 

07077-0188 

NJ 

07077-1440 

NJ 

08086 

NJ 

08611 

NJ 

08093 

NJ 

08861 

NJ 

08677 

NJ 

0861 1 

NM 

87105 

NM 

87105 

NM 

87105 

NM 

87105 

NM 

87105 

NM 

88210 

NM 

87413 

NM 

87347 

NM 

88310-0109 

NM 

88045 

NV 

89115 

NV 

89431 

NV 

89431 

NV 

89431 

NV 

89115 

NV 

89431 

NY 

11222 

NY 

11222 

NY 

11803 

NY 

11222 

NY 

11696 

NY 

11354 

NY 

10528 

NY 

11231 

NY 

11547 

NY 

11742 

NY 

11101 

NY 

11559 

NY 

11211 

NY 

11572 

NY 

11214 

NY 

11050 

NY 

11901 

NY 

11733 

NY 

11211 

NY 

11559 

NY 

11211 

NY 

11214 

NY 

11692 

NY 

11430 

NY 

11234 

NY 

11231 

NY 

11724 

NY 

10454-2023 

NY 

10455 

NY 

10466 

NY 

10309 

NY 

10550 

NY 

10461 

NY 

10566 

NY 

10980 

NY 

10573 

NY 

10550 

NY 

10302 

NY 

10701 

NY 

11022 

NY 

10591 

NY 

12202 

NY 

12202 

NY 

12077 

NY 

12202 

NY 

12144 

NY 

12077 

NY 

12183 
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Terminal  Name                                           Address                                       City 

State 

Zip 

T-14-NY- 
T-14-NY- 
T-14-NY- 
T-14-NY- 
T-14-NY- 
T-14-NY- 
T-14-NY- 
T-14-NY- 
T-14-NY- 
T-14-NY- 
T-14-NY- 
T-16-NY- 
T-16-NY- 
-16-NY- 
-16-NY- 
-16-NY- 
-16-NY- 
-16-NY- 
-16-NY- 
T-16-NY- 
T-16-NY- 
T-16-NY- 
T-16-NY- 


T- 

T- 
T- 
T- 
T- 
T- 


T- 
T- 
T- 
T- 
T- 
T- 
T- 
T- 
T- 
T- 
T- 
T- 
T- 
T- 
T- 
T- 


-16-NY 
-16-NY- 
-16-NY 
-16-NY- 
-16-NY- 
-16-NY- 
-16-NY- 
-16-NY- 
-16-NY- 
-16-NY- 
-16-NY 
-16-NY 
-16-NY- 
-16-NY- 
-16-NY- 
-16-NY- 
T-16-NY- 
T-16-NY 
T-16-NY- 
T-16-NY- 
T-16-NY- 
T-16-NY- 
T-16-NY- 
T-16-NY- 
T-16-NY- 
T-16-NY- 
T-31-OH 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-OH 
T-31-0H 
T-31-OH 
T-31-OH 
T-31-OH 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-0H 
T-31-OH 
T-31-OH 
T-34-OH 


1409 
1411 
1413 
1414 
1415 
1416 
1417 
1418 
1420 
1421 
1422 
1450 
1451 
1452 
1453 
1454 
1455 
1456 
1457 
1458 
1459 
1461 
1462 
1463 
1464 
1465 
1468 
1469 
1470 
1471 
1472 
1473 
1474 
1476 
1480 
1482 
1484 
1486 
1487 
1488 
1489 
1492 
1493 
1494 
1495 
1496 
1497 
1498 
1499 
3100 
3101 
3102 
3103 
3104 
3105 
3106 
3107 
3108 
3110 
3111 
3112 
3113 
3114 
3115 
3116 
3117 
3118 
3119 
3120 
3121 
3122 
3140 


Agway  Petroleum  Corp.  Milton  

Coastal  Oil  Newburgh  

Mobil  Oil  Newburgh 

Sun  Refining  New  Windsor 

Amerada  Hess  -  Rensselaer 

Bray  Terminals  Rensselaer 

Sprague  Energy  Rensselaer 

Getty  Terminal  Rensselaer  

Sun  Rensselaer 

Amerada  Hess  -  Roseton  

Effron  Fuel  Oil  Co  

Stratus  Petro  Baldwinsville  

Mobil  Oil  Binghamton  

Amerada  Hess  -  Rochester  -  Caim  ... 

Coastal  Oil  New  York,  Inc 

CITGO  Vestal  

Sun  Binghamton 

Agway  Petroleum  Corp.  Brewerton  ... 

United  Refining  Tonawanda 

Mobil  Oil  Buffalo 

Noco  Energy  Corp  

IPT,  LLC,  INC 

Agway  Petroleum  Corp.  Geneva  

Agway  Petroleum  Corp.  Marcy  

Amerada  Hess  -  Marcy  

Bray  Terminals  Marcy  

Agway  Petroleum  Rochester  

Amerada  Hess  -  Rochester  Lyell 

Griffith  Oil-Rochester 

Griffith  Oil  Co.,  Inc.  Big  Flats  

Mobil  Oil  Rochester 

Sun  Rochester  

United  Refining  Rochester 

Amerada  Hess  -  Warners  

Mobil  Oil  Syracuse  

Sun  Syracuse 

Sun  Tonawanda 

Mobil  Oil  Utica 

Sears  Oil  Marcy  Terminal  

Agway  Petroleum  Corp.  Vestal 

Amerada  Hess  Corp.  Vestal  

Alaskan  Oil  Co.  -  Baldwinsville  

Mohawk  Valley  Oil  Co.  Marcy 

Alaskan  Oil-  Rochester  ~. 

Kingston  Oil  Supply-Port  Ewen 

Kingston  Oil  Supply-  Catskill 

Walter  Davenport  &  Son  

Riverstar  -  Highland  

Warex  Terminals  Corp-Newburgh  

MAPLLC  Cincinnati  , 

MAPLLC  Columbus 

MAPLLC  Heath  

MAPLLC  Marietta 

B  P  Oil  Cincinnati  

B  P  Oil  Columbus  , 

B  P  Oil  Dayton  

Clark  Rfg  Columbus 

B  P  Oil  Sciotoville  

Transmontaigne  Terminaling  Marietta 

Midwest  Terminal  Columbus 

MAPLLC  Columbus 

MAPLLC  Lebanon  

Equilon  Enterprises  LLC  

Equilon  Enterprises  LLC 

Sun  Columbus 

Sun  Dayton  

TEPPCO  Lebanon  

TEPPCO  

CITGO  -  Dublin  

CITGO  -  Dayton  

Boswell  Oil  Company 

MAPLLC  Refinery  Canton 


Sands  Ave 

Hudson  River 

20  River  Road  

49  River  Road  

River  Road  E  Greenbush 

50  Riverside  Drive 

Riverside  Avenue,  PO  Box  215 

49  Riverside  Avenue 

58  Riverside  Avenue 

590  River  Road  

154  Garden  St 

7431  Hillside  Road 

3301  Old  Vestal  Rd 

22  Caim  St 

3121  Shippers  Road  

3212  Old  Vestal  Road 

4324  Watson  Boulevard 

Rt.  37  River  Road  

4545  River  Road  

625  Elk  St 

700  Grand  Island  Blvd  

End  of  Riverside  Extension 

West  River  Road 

9586  River  Road  .._ 

9570  River  Rd 

9660  River  Rd  

754  Brooks  Ave 

1975  Lyell  Avenue  

335  McKee  Rd  

3351  Rt.  352  

675  Brooks  Avenue 

1840  Lyell  Avenue  

1075  Chili  Avenue  

6700  Herman  Rd 

502  Solar  Street  

540  Solar  Street  

3733  River  Road  

37  Wurz  Avenue  

9788  River  Road  

3113  Shippers  Rd 

440  Prentice  Road  

7437  Hillside  Road  

9678  River  Road  

1935  Lyell  Avenue  

North  Broadway  

End  Lower  Main  St 

625  Sawkill  Rd 

42  River  Rd : 

1  South  Water  Street  

4015  River  Road 

3855  Fisher  Road  

840  Heath  Road  

Old  Rt  7  &  Moores  Junction  

930  Tennessee  Avenue  

303  North  Wilson  Road 

621  Brandt  Pike  

4033  Fisher  Road  

106  Harding  Ave  

RT  7  &  Milerun  Road  

3866  Fisher  Rd  

4125  Fisher  Rd  

999  West  State  Rt.122 

3651  Fisher  Rd 

801  Brandt  Pike  

3499  West  Broad  Street  

1708  Farr  Drive  

2700  Hart  Road 

3590  Yankee  Rd 

6433  Cosgray  Road  

1800  Farr  Drive  

5  W  4th  St  Floor  2500  

2408  Gamfrinus  Rd  SW 


Milton  NY  12547 

Newburgh  NY  12551 

Newburgh  NY  12551 

New  Windsor  NY  12553 

Rensselaer NY  12144 

Rensselaer NY  12144 

Rensselaer NY  12144 

Rensselaer NY     12144-0151 

Rensselaer NY  12144 

Newburgh  NY  12550 

Poughkeepsie  NY  12601 

Baldwinsville  NY  13027 

Vestal NY  13850 

Rochester  NY  14611 

Vestal NY  13851 

Vestal NY  13850 

Johnson  City NY  13790 

Brewerton  NY  13029 

Tonawanda  NY  14150 

Buffalo NY  14210 

Tonawanda  NY     14151-0086 

Rennselaer  NY  12144 

Geneva  NY  14456 

Marcy  NY  13403 

Marcy  NY  13403 

Marcy  NY  13403 

Rochester  NY  14619 

Rochester  NY  14606 

Rochester  NY  14611 

Big  Flats NY  14814 

Rochester  NY  14619 

Rochester  NY  14606 

Rochester  NY  14624 

Warners  NY  13164 

Syracuse  NY  13261 

Syracuse NY  13204 

Tonawanda  NY  14150 

Utica NY  13502 

Marcy  NY  13403 

Vestal NY  13851 

Vestal NY  13850 

Baldwinsville  NY  13027 

Marcy  NY  13403 

Rochester  NY  14606 

Port  Ewen  NY  12166 

Catskill  NY  12414 

Kingston  NY  12401 

Highland NY  12528 

Newburgh  NY  12550 

Cincinnati  OH  45204 

Columbus OH  43228 

Heath  OH  43056 

Marietta  OH  45750 

Cincinnati  OH  45229 

Columbus OH  43204 

Dayton  OH  45404 

Columbus OH  43228 

Portsmouth  OH  45662 

Manetta  OH  45750 

Columbus OH  43228 

Columbus OH     43228-1021 

Lebanon  OH  45036 

Columbus OH  43228 

Dayton  OH  45404 

Columbus OH  43204 

Dayton  OH  45404 

Lebanon  OH  45036 

Middletown OH  45043 

Dublin OH  43016 

Dayton  OH  45404 

Cincinnati  OH  45202 

Canton  OH  44706 


24234 
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T(;n 


OH  -31 


OH -31 
OH -31 
OH -3 
OH -31 
OH -31 
OH -31 
OH  31 
OH -31 
OH  31 
OH  31 
OH  31 


T-34-1 

T-34-1 

T-34-1 

T-34 

T-34 

T-34 

T-34-1 

T-34-1 

T-34-1 

T-34- 

T-34 

T-34- 

T-34-OH 

T-34-OH 

T-34-Oh 

T-34-OH 

T-: 

T-34-OH 

T-34-OH 

T-34-OH 

T-34-OH 

T-34-OK 

T-34-OH 

T-34-OH 

T-34-OH 

T-34-OH 

T-34-OH 

T-34-OH 

T-34-OH 

T-34-OH 


42 

43 

44 

145 

46 

47 

48 

49 

50 

51 

52 

53 

3154 

3155 

3156 

3157 

34-OHI3158 

3159 

3160 

3161 

3162 

3164  . 

3165  , 

3166  . 

3167  . 

3168  . 

3169  . 

3170  . 

3173  . 

3174  . 


T-73-OK-2600 

T-73-OK-2606 

T-73-OK-2608 

T-73-OK-2609 

T-73-OK-2610 

T-73-OK-2612 

T-73-OK-2613 

T-73-OK-2614 

T-73-OK-2616 

T-73-OK2617 

T-73-OK-2618 

T-73-OK-2620 

T-73-OK-2621 

T-73-OK-  2622 

T-73-OK-  2623 

T-73-OK-  2624 

T-93-OR-4452 

T-93-OR-4453 

T-93-OR-I4454 

T-93-OR-tW55 

T-93-OR-I4456 

T-93-OR-U457 

T-93-OR-^ 

T-93-OR-^ 

T-93-OR-^ 

T-93-OR-^ 

T-93-OR-I 

T-93-OR-tt463 

T-93-OR-(4464 

T-23-PA- 

T-23-PA- 

T-23-PA- 

T-23-PA- 

T-23-PA- 

T-23-PA- 

T-23-PA- 

T-23-PA- 

T-23-PA- 

T-23-PA- 

T-23-PA- 

T-23-PA- 


1700 
701 
702 
703 
704 
705 
706 
1707 
708 
709 
710 
711 


Terminal  Name 


Address 


City 


State 


Zip 


Aurora  Terminal  &  Trans  

B  P  Oil  Canton  

B  P  Oil  Cleveland 

B  P  Oil  Lorain 

B  P  Oil  Lima 

B  P  Oil  Tiffin  

B  P  Oil  Toledo 

Delta  Fuels  Toledo 

Fleet  Supplies  

MAPLLC  Brecksville 

MAPLLC  Lima  

MAPLLC  Oregon  

MAPLLC  Steubenville  

MAPLLC  Youngstown  

Equilon  Enterprises  LLC  

Equilon  Enterprises  LLC  

Equilon  Enterprises  LLC  

Sun  Akron  

Sun  ClevelarKl 

Sun  Toledo 

Sun  Company  Youngstown  

CITGO  -  Tallmadge 

CITGO  -  Oregon  

MAPLLC  Bellevue  

B  P  Oil  Niles 

Amoco  Oil  Aurora 

Clark  Rfg  Toledo  

Clark  Rfg-Brecksville  

TransMontaigne  Terminaling  

Transmontaigne     Terminaling     -     E 
Liverpool. 

Total  Petroleum  Ardmore 

Williams  Pipeline  Enid 

Conoco  Jenks  

Phillips  66  Laveme 

Koch  Hydrocarbin 

Conoco  Oklahoma  City  

Williams  Pipeline  Co  Okia  City  

Equilon  Enterprises  LLC  

Williams  Pipeline  Oklahoma  Cty 

Conoco  Ponca  City  

Sinclair  Pipeline  Shawnee  

Sinclair  Pipeline  Tulsa 

Sun  Tulsa  

Williams  Pipeline  Tulsa  

Diamond  Shamrock  Turpin  

Gary  Williams  Energy  Corp  

Tidewater  Terminal  Umatilla  

Toscos  Coos  Bay  

SFPP  LP  Eugene  

ARCO  Portland  Terminal  

Chevron  USA  Portland 

GATX  Terminals  Portland  

McCall  Oil  Portland  

Mobil  Portland  

GATX  Portland  

Equilon  Enterprises  LLC  

Time  Oil  Portland  St  Helens  

Time  Oil  Portland  Burgard  

Toscos  Portland  

Agway  Petroleum  Corp,  -  Macungie  ... 

Mobil  Oil  Allentown  

Famri  &  Home  Oil  Co.  -  Macungie  

Gulf  Oil  -  Dupont  

Carlos  R  Leffler  Inc  Macungie  

Petron  Oil  Corporation  

Petroleum  Products  -  Avoca  

Petroleum  Products  Du  Pont  

Carlos  R  Leffler  Inc  S  Spring 

Montour  Oil  Sen/ice  

Sun  Exton 

Sun  -  Fullerton  


1519  S  Chillicothe  Rd  Aurora  ...» 

807  Hartford  Southeast Canton  

4850  E  49th  Street Cuyahoga  Hts 

12545  S  Avon  Belden  Rd  Grafton 

817  West  Vine  Street Lima 

197  Wall  Street  Tiffin  

2450  Hill  Avenue Toledo 

1820  South  Front  Toledo 

250  Mahoning  Ave Cleveland 

10439  Brecksville  Road  Brecksville 

2990  South  Dixie  Highway Lima  

4131  Seaman  Road  Oregon 

28371  Kingsdale  Road Steubenville  ... 

1140  Bears  Den  Road  Youngstown  ... 

246  N.  Cleveland  Ave Mogadore 

2201  W.  Third  Street Cleveland 

1500  W.  Buckeye  Rd Lima  

999  Home  Avenue  Akron  

3200  Independence  Road Cleveland 

1601  Woodville  Road Toledo 


1595  Southeast  Avenue Tallmadge  

1840  Otter  Creek  Road Oregon 

Rural  Route  4  Bellevue  

1001  Youngstown  Warren  Rd Niles  

1521  Chillicothe  Rd Aurora  

2844  Summit  St  Toledo 

10346  Brecksville  Rd  Brecksville 

15982  U.S  Rte  127  EW  Bryan  

425  River  Rd East  Liverpool 


OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 


Hwy  142  Bypass  Ardmore  

1401  North  30th  Street  Enid 

Route  Two Jenks  

U  S  283  Laveme 

US  81  Medford 

4700  NE  Tenth Oklahoma  City  .... 

251  N  Sunny  Lane  Del  City  

951  N.  Vickie Oklahoma  City  .... 

1250  S  High  St Oklahoma  City  .... 

South  Highway  60  Ponca  City  

39101  MacArthur  Road Shawnee 

1307  W  35th  St  Tulsa  

1 700  South  Union  Tulsa  

2120  s  33rd  Ave  Tulsa  

Hwy  64  &  Junction  Ftt  2  Turpin 

906  South  Powell  Wynnewood  

535  Port  Avenue  Umatilla 

2640  North  Bayshore  Coos  Bay  

1765  Prairie  Road  Eugene  

9930  NW  St  Helens  Rd  Portland  

5531  Northwest  Doane  Street  Portland  , 

1 1400  NW  St  Helen's  Road Portland  

5480  NW  Front  Ave  Portland  

9420  Northwest  St  Helen's  Rd  Portland  

5880  NW  St  Helen's  Road Portland  

3800  NW  St.  Helen's  Road Portland  

9100  NW  St  Helen's  Road Portland  

12005  North  Burgard  Street Portland  

5528  Northwest  Doane  Portland  

Buckeye  Road Macungie  

1134  North  Quebec  Street Allentown  

Buckeye  Road Macungie  

674  Suscon  Rd  Pittston  Township 

5088  Shippers  Lane Macungie  

One  Ward  Street  Chester  

801  Suscon  Rd Avoca 

Suscon  Road Avoca 

Mountain  Home  Road  Sinking  Spring  

112  Broad  St  Montoursville 

601  East  Lincoln  Hwy  Exton 

2480  Main  St Whitehall  


44202 

44707 

44125 

44044 

45804 

44883 

43607 

43605 

44101-5831 

44141-3395 

45804-3721 

43616-2448 

43952-4318 

44511 

44260 

44113-2589 

45804 

44310 

44105 

43605 

44512 

44278 

43616-7676 

44811 

41446-4620 

44202 

43611 

44141 

43506 

43920-0000 


OK 

73401 

OK 

73701 

OK 

74037 

OK 

73848 

OK 

73759 

OK 

73111 

OK 

73117 

OK 

73117 

OK 

73129 

OK 

74601 

OK 

74802 

OK 

74107 

OK 

74102 

OK 

74107 

OK 

73950 

OK 

73098 

OR 

97882 

OR 

97420 

OR 

97402 

OR 

97231 

OR 

97210 

OR 

97283 

OR 

97210 

OR 

97231 

OR 

97210 

OR 

97210 

OR 

97231 

OR 

97203 

OR 

97210 

PA 

18062 

PA 

18103 

PA 

18062 

PA 

18641 

PA 

18062 

PA 

19013 

PA 

18641 

PA 

18641 

PA 

19608 

PA 

17754 

PA 

19341 

PA 

18052 
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Terminal  Name 


Address 


City  State  Zip 

Harrisburg  PA  17111 

Harrisburg  PA  17110 

Mechanicsburg  PA  17055 

Middletown PA  17057 

South  Williamsport  ....  PA  17701 

Malvern  PA  19406 

Edwardsville PA      18704-3102 

Lancaster  PA  17604 

Malvem  PA  19355 

Mechanicsburg  PA  17055 

Mechanicsburg  PA  17055 

Mechanicsburg  PA     17055-3626 

Sinking  Spring  PA  19608 

Northumberland  PA  17857 

Northumberiand  PA  17857 

Philadelphia  PA  19143 

Philadelphia  PA  19153 

Philadelphia PA  19124 

Macungie  PA  18062 

Philadelphia  PA  19153 

Bamesville  PA  18214 

Philadelphia PA  19145 

Philadalphia  PA  19153 

Williamsport  PA  17701 

Beach  Haven  PA  18601 

Harrisburg  PA  17111 

Montoursville PA  17754 

Sinking  Spring  PA  19608 

South  Williamsport  ....  PA  17701 

Tamaqua PA  18252 

Reading  PA  19605 

Aston PA  19014 

Marcus  Hook  PA  19061 

Whitehall  PA  18052 

Williamsport  PA  17703 

Hatboro  PA  19040 

Reading  PA  19605 

Tullytown PA  19007 

New  Kingston  PA  17702 

Philadelphia  PA  19124 

Philadelphia  PA  19145 

Marcus  Hook  PA  19061 

Highspire PA  17034 

Philadelphia  PA  19142 

Duncannon  PA  17020 

Bradford  PA  16701 

Coraopolis PA  15108 

Delmont  PA  15626 

Dravosburg  PA  15034 

East  Freedom  PA  16637 

Altoona PA  16602 

Floreffe PA  15025 

Greensburg PA  15601 

Indianola  PA  15051 

Midland  PA  15059 

Pittsburgh PA  15225 

Pittsburgh PA  15225 

Delmont  PA  15626 

Pittsburgh PA  15201 

Coraopolis PA  15108 

Pittsburgh PA  15201 

Rouseville  PA  16344 

Warren  PA  16365 

Altoona PA  16602 

Altoona PA  16601 

Vanport  PA  15009 

Belle  Vernon  .*  PA  15012 

Pittsburgh PA  15238 

Coraopolis PA  15108 

East  Providence  Rl  02914 

Providence  Rl  02903 

Providence  Rl  02905 


T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23' 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23 
T-23' 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-23- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-25- 
T-05- 
T-05- 
T-05- 


•PA-1713 

■PA-1714 

■PA-1715 

■PA-1716 

•PA-1717 

■PA-1718 

•PA-1720 

■PA-1721 

•PA-1722 

•PA-1724 

•PA-1725 

•PA- 1726 

■PA-1727 

•PA-1728 

■PA- 1729 

■PA- 1730 

■PA-1731 

■PA-1732 

■PA-1733 

■PA-1734 

■PA- 1735 

■PA- 1736 

■PA- 1737 

■PA-1738 

■PA-1739 

■PA- 1740 

■PA-1741 

■PA-1742 

■PA-1743 

■PA-1744 

■PA-1745 

■PA-1746 

■PA-1747 

■PA-1748 

•PA-1749 

■PA-1751 

■PA-1752 

■PA- 1753 

■PA-1754 

■PA-1755 

PA-1756 

PA-1757 

PA-1758 

PA-1759 

PA- 1763 

PA- 1764 

PA-1760 

PA-1761 

PA- 1762 

PA-1765 

PA-1767 

PA-1768 

PA- 1769 

PA- 1771 

PA-1773 

PA-1776 

PA- 1777 

PA-1778 

PA-1779 

PA- 1780 

PA- 1781 

PA-1782 

PA- 1783 

PA-1785 

PA-1788 

PA-1789 

PA-1790 

PA-1791 

PA- 1792 

RI-1200  .. 

RI-1201  .. 

RI-1202  .. 


Mobil  Oil  Hanisburg  5140  Paxton  Street  

Petroleum  Products  Harrisburg 3300  Industrial  Road 

Petroleum  Products  Harrisburg RD  #5  Texaco  Drive  

Petroleum  Products  Highspire  900  Eisenhower  Blvd  

Coastal  Oil  New  Yori<  Inc Sylvan  Dell  Rd  

Mobil  Oil  Malvem  „ 8  South  Malin  Rd  

Sun  Kingston  60  S  Wyoming  Avenue  

Mobil  Oil  Lancaster  1 360  Manheim  Pike  

Sun  Malvem  Lincoln  Hwy  &  Malin  Road 

Petroleum  Products-Mechanicsbu  Sinclair  Rd 

Gulf  Oil  Mechanicsburg 5125  Simpson  Ferry  Rd 

Sun  Mechanicsburg  5145  Simpson  Ferry  Road 

Sun  Montello  Fritztown  Road  

Petroleum  Prod  Northumberland  Rtll  North  RD  1  

Sun  Northumberiand  Rt  11  North  Rd  1  .....'. 

Amerada  Hess  -  Philadelphia  1630  South  51st  Street 

Amoco  Oil  Philadelphia 63rd  &  Passyunk  Avenue  

Bayway  Refining  Co.  -  Phila  G  Street  &  Hunting  Park  Ave.  ... 

Pipeline  Petroleum-MaCungie  Shippers  Lane  

Exxon  USA  Philadelphia  6850  Essington  Avenue  

Artex  Inc  Rt  54  &  Lakeview  Rd  

Sun  Philadelphia  2700  W  Passyunk  Avenue 

Maritank  Phila  Inc  67th  &  Schuylkill  River  

Pickelner  Fuel  Company  Inc 210  Locust  St  

Travel  Ports  of  America  Inc  Rt  11  &  Cemetary  Rd  

Montour  Oil  Service-Harrisburg  80  South  40th  St 

Montour  Oil  Service-Montoursville  Rt  l-180/Warrensville 

Petroleum  Products-Sinking  Spr Mountain  Home  Rd  

Cartos  R  Leffler  Inc  Sylvan  Dell  Road  

Sun  Tamaqua Tuscarora  State  Park  Rd  

C  R  Leffler  Tuckerton 4030  Pottsville  Pike 

Sun  Twin  Oaks 4041  Martlet  Street  

Sun  Company  Inc  (R&M) 9th  Green  St 

Gulf  Oil  Whitehall  „ 2451  Main  Street 

Gulf  Oil  Williamsport  Sylvan  Dell  Rd  

Sun  Willow  Grove  3290  Sunset  Lane 

Bert<s  Fuel  Storage  Inc-Reading 130  Whitman  Road  

Meenan  Oil  Co  Tullytown 113  Main  Street 

C  R  Leffler  New  Kingston 236  Locust  R  Road  

Major  Oil-Philadelphia 501  E.  Hunting  Park  Ave 

F  C  Haab  Co  Inc  Schuylkill  River  &  Morris  Rd  

Sun  Company  Inc  (R&M) Hewes  Ave  &  Philadelphia  Pike 

Getty  Oil  -  Highspire  91 1  Eisenhower  Blvd , 

Louis  Dreyfus  Energy-Phila  58th  St.  &  Schuylkill  River  

Two  River  Terminal-Duncannon  27  Chevron  Drive 

American  Refining  Bradford 77  North  Kendall  Ave , 

Buckeye  Tank  Term  Coraopolis  520  Narrows  Run  Road  , 

Sun  Delmont  Route  66  North , 

Boswell  Oil  Co  Dravosburg 702  Washington  Avenue 

Petroleum  Products-E.  Freedom  Old  Rte  US  220 

Petroleum  Products  Eldorado Bums  Avenue 

MAPLLC  Floreffe 204  Glass  House  Road 

B  P  Oil  Greensburg Rural  Delivery  6  

American  Refining  Indianola  State  Route  910  

MAPLLC  Petroleum-Midland Rt.  68 

Exxon  USA  Pittsburgh  2760  Neville  Road 

Gulf  Oil  Pittsburgh  400  Grand  Ave 

Gulf  Oil  Pittsburgh/Delmont  Route  22 

Pennzoil  Products  Pittsburgh 54th  Street  and  AVRR  

Motiva  Enterprises  LLC Nine  Thorn  Street 

Sun  Pittsburgh 5733  Butler  Street  

Pennzoil  Products  Rouseville  Two  Main  Street 

United  Refining  Warren 15  Bradley  St  

Gulf  Oil  Altoona 6033  Sixth  Avenue  

Sun  Altoona Route  764  Sugar  Run  Road  

Sun  Vanport  Route  68  &  Division  Lane  

Guttman  Oil  Belle  Vemon  200  Speers  Road  

Sun  Blawnox  Freeport  Road  &  Boyd  Avenue  .. 

B  P  Oil  Coraopolis  Access  State  Route  51   

Getty  Terminal  Providence  Dexter  Rd  &  Massasoit  Ave 

Sprague  Energy  Providence  1 44  Aliens  Avenue  

Bishop  Terminal  Sen/ices  LLC  1 30  Terminal  Rd  


24236 


TCN 


203  . 

204  . 
205. 

206  . 

207  . 

208  . 
SC-|2050 
SC2051 
SC-2052 
SC-2053 
SC2054 
SC-2059 
SC-2060 


T-05-RI 

T-05-RI 

T-05-RI 

T-05-RI 

T-05-RI- 

T-06-RI- 

T-57 

T-57-SC-I2051 

T-57-: 

T-57-; 

T-57- 

T-57- 

T-57- 

T-57-SC-J2061 

T-57- 

T-57 

T-57 

T-57- 

T-57- 

T-57-: 

T-57-SC-fe071 

T-57-SC-P074 

T-57-; 

T-57 

T-57 

T-46- 

T-46-SD-$551 

T-46-: 

T-46-SD 

T-46-SD- 

T-46-SD- 

T-46-SD- 

T-46- 

T-46-SD 

T-62-TN- 

T-62-TN- 

T-62-TN- 

T-62-TN- 

T-62-TN- 

T-62-TN-: 

T-62-TN-: 

T-62-TN 

T-62-TN- 

T-62-TN 

T-62-TN- 

T-62-TN-: 

T-62-TN-: 

T-62-TN-: 

T-62-TN-: 

T-62-TN- 

T-62-TN 

T-62-TN 

T-62-TN 

T-62-TN 

T-62-TN 

T-62-TN 

T-62-TN 

T-62-TN-, 

T-62-TN- 

T-62-TN-: 

T-62-TN-: 

T-62-TN-: 

T-62-TN-: 

T-62-TN- 

T-62-TN- 

T-62-TN- 

T-62-TN- 

T-62-TN 

T-74-TX- 

T-74-TX-^02 

T-74-TX-J  703 

T-74-TX-i  705 


Federal  Register /Vol.  64,  No.  86 /Wednesday,  May  5,  1999 /Notices 


Terminal  Name 


Address 


City 
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Zip 


SC-2062 


SC-2064 
SC-2066 
SC-2067 
SC-2068 


SC-  2075 
SC-  2076 
SC-  2077 
SD-  3550 
SD-3551 
SD-  3552 
3553 
3554 
3555 
3556 
SD-6557 
3558 
!200 
!201 
1202 
1203 
:»204 
:  !205 
:!206 
:  1207 
;I208 
;!209 

;i2ii 
;:2i3 
;'2i4 

15 

16 

V2M 

;'218 

;!219 

;:22i 

;'225 
226 

;:227 

i228 


;236 
;237 
1238 
;240 
J  241 
1242 
;243 
<658  . 


Capital  Temninal  Company  1 00  Dexter  Road East  Providence 

Northeast  Petroleum  1 70  Aliens  Avenue  Providence  

Motiva  Enterprises  LLC 520  Aliens  Avenue  Providence 

Bishop  Terminal  Sen/ices  LLC  35  Terminal  Road  Providence 

Mobil  Oil  East  Providence 1001  Wampanoag  Trail East  Providence 

Inland  Fuel  Terminal  Inc 25  State  Ave Tiverton 

Amerada  Hess  -  Belton Highway  20  North  Betton 

Louis  Dreyfus  -  Belton  Hw^  20  North  Belton 

Louis  Dreyfus  -  Spartanburg 680  Delmar  Road Spartansburg  

MAPLLC  Oil  Belton  14315  State  Rt.  20 Belton 

Allied  Tenninals  -  Charleston 1 500  Greenleaf  St Charleston  

Amoco  Oil  Inc.  North  •  Augusta Sweet  Water  Road North  Augusta  .... 

Charter  Term  Co  -  North  Augusta  221  Laurel  Lake  Drive North  Augusta  .... 

B  P  Oil  -  North  Augusta  Access  Highway  36 North  Augusta 

Phillips  Pipeline  -  N  Augusta  Highway  36  &  Sweetwater North  Augusta 


Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC-^063         Williams  Energy  Ventures  -  Augus  222  Sweetwater  Road North  Augusta SC 

Amerada  Hess  -  N  Charleston 5150  Virginia  Ave North  Charleston  SC 

MAPLLC  North  Charieston  5165  Virginia  Ave Charleston  SC 

Amerada  Hess  -  Spartanburg  Old  Union  Road  Spartansburg  SC 

Amoco  Oil  Spartanburg Old  Union  Rd  Route  4  Spartansburg  SC 

Crown  Central  Spartansburg  400  Delmar  Rd  Spartansburg  SC 

Phillips  Pipeline  Spartanburg  200  Nebo  Street Spartansburg  SO 

Motiva  Enterprises  LLC 300  Delmar  Road Spartanburg  SO 

Southern  Facility  -  Spartanburg  2430  Pine  Street  Ext Spartansburg  SO 

CITGO  Petroleum  -  Spartanburg  2590  Southport  Road Spartansburg  SO 

"    ~ SD 

SD 
SD 
SD 
SO 
SD 
SD 
SD 
SD 
IN 
IN 
IN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 


Kaneb  Pipe  Line  Aberdeen  Hw/y  281  Aberdeen 

Kaneb  Pipe  Line  Mitchell  Hwy  38  Mitchell 

Kaneb  PipeLine  Rapid  City 3225  Eglin  Street  Rapid  City  .. 

Amoco  Oil  Sioux  Falls 3751  S  Grange Sioux  Falls  ., 

Williams  Pipeline  Sioux  Falls  5300  west  12th  Street Sioux  Falls  ., 

Williams  Pipeline  Watertown 1 000  1 7th  Street  S  E  WatertowR  .., 

Kaneb  Pipe  Line  Wolsey US  Hwy  14  &  281  Wolsey 

Kaneb  Pipe  Line  Yankton  Star  Rte  50 Yanton 

Williams  Pipe  Line  Canton RR  #1  Box  12  A Canton  

Amoco  Oil  Chattanooga 4235  Jersey  Pike  Chattanooga 

Chevron  USA  Chattanooga  4716  Bonny  Oaks  Drive Chattanooga 

CITGO  Chattanooga  4233  Jersey  Pike  Chattanooga 

Tmman  Amold  Memphis 1237  Riverside  Memphis  

Lion  Oil  Nashville  90  Van  Buren  St  Nashville  

MAPLLC  Chattanooga  817  Pineville  Road  Chattanooga 

Louis  Dreyfus  Chattanooga  5800  St  Elmo  Avenue  Chattanooga 

Benton  Oil  Service,  Inc 421 1  Cromwell  Rd Chattanooga 

Southem  Facility  Chattanooga 4326  Jersey  Pike  Chattanooga 

Amoco  -  Chattanooga 710  Manufacturers  Road  Chattanooga 

Amoco  Oil  Knoxville  5101  Middlebrook  Pike  NW  Knoxville  

CITGO  Knoxville  2409  Knott  Road  Knoxville  

Cummins  Terminals  Knoxville 4715  Middlebrook  Pike  Knoxville  

Exxon  USA  Knoxville  5009  Middlebrook  Pike  Knoxville  

B  P  Oil  Knoxville  1 908  Third  Creek  Road  Knoxville  

MAPLLC  Oil  Knoxville 2601  Knott  Road  Knoxville  

Motiva  Enterprises  LLC 5001  Middlebrook  Pike  NW  Knoxville  

Southem  Facility  Knoxville 4801  Middlebrook  Pike  Knoxville  

Louis  Dreyfus  Knoxville 1 720  Island  Home  Avenue  Knoxville  

Exxon  USA  Memphis  454  Wisconsin  Avenue  Memphis  

Lion  Oil  Memphis  1023  Riverside  Memphis  

MAPCO  Petroleum  Memphis Memphis 

Petroleum  Fuel  Memphis 1232  Riverside  Memphis  

Amoco  Oil  Nashville 1441  51  st  Avenue  North  Nashville  

MAPLLC  Nashville  Five  Main  Street Nashville  

CITGO  Nashville  720  South  Second  Street Nashville 


;231 
1232 

;233  ._. ,„..,,„„«  , 

;234...  Cumberiand  Terminals  Nashville  7260  Centennial  Boulevard Nashville  TN 


Exxon  USA  Nashville  1741  Ed  Temple  Blvd  Nashville 

B  P  Oil  Nashville  1409  51st  Ave  Nashville 

MAPLLC  Nashville  2920  Old  Hydes  Ferry  Road Nashville 

Williams  Energy  Ventures-Nashv  1 609  63rd  Avenue  North Nashville 

Motiva  Enterprises  LLC 1717  61st  &  Centennial  Bvid Nashville 

Kerr-McGee  Nashville  180  Anthes  Avenue Nashville 

Cummins  Terminal-Knoxville  5100  Middlebrook  Pike  Knoxville 

Mobil  Oil  Heame  Highway  6  South Heame  ... 

Motiva  Enterpnses  LLC Highway  6  South  Heame  ... 

CITGO  Victoria  1708  North  Ben  Jordan  Blvd  Victoria... 

Motiva  Enterprises  LLC 420  South  Lacy  drive  Waco 


TN 
TN 
TN 
TN 
TN 
TN 
TN 
TX 
TX 
TX 
TX 


02914 
02903 
02905 
02905 
02915 
02878 
29627-0250 
29627-0647 
29302 
29627-0488 
29405-9308 
29841-6397 
29841 
29841-6427 
29841-6669 
29841 
29406-5227 
29406-3616 
29304-5021 
29304-3059 
29304 
29302 
29302 
29302 
29302 
57401 
57301 
57701 
57105 
57107 
57201 
57384 
57078 
57013 
37416 
37416 
37416 
38106 
37208 
37405 
37409 
37421 
37416 
37405 
37921 
37921 
37921-5532 
37921 
37921 
37950-0094 
37921 
37921 
37920 
38106 
38106 
38109 
38106 
37209 
37213 
37213 
37209 
37208 
37209 
37218-3129 
37209 
37209 
37210 
37921-5532 
76705 
77859 
77901 
76705 
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T-74-TX-2706  ....     Koch  Refining  Austin 

T-74-TX-2707  ....    Koch  Refining  Waco  

T-74-TX-2709  ....     CITGO  Brownsville 

T-74-TX-2710  ....     Equilon  Enterprises  LLC  

T-74-TX-271 1  ....     CITGO  Oil  Corpus  Christi  

T-74-TX-2713  ....     CITGO  Bryan  

T-74-TX-2715  ....     Diamond  Laredo 

T-74-TX-2716  ....    CITGO  Corpus  Christi  

T-74-TX-2718  ....    Coastal  Oil  Corpus  Christi  

T-74-TX-2719  ....     Diamond  Corpus  Christi  

T-74-TX-2720  ....    SW  Refining  Corpus  Christi  

T-74-TX-2721  ....    Koch  Refining  Corpus  Christi 

T-74-TX-2724  ....     Chevron  USA  El  Paso  

T-74-TX-2726  ....    Navajo  Refining  El  Paso  

T-74-TX-2728  ....     Coastal  Oil  Falfurrias  

T-74-TX-2729  ....     Diamond  Hariingen  

T-74-TX-2731  ....    Coastal  Oil  Placedo  

T-74-TX-2733  ....     Fina  Oil  Port  Arthur  Hwy  366 

T-74-TX-2737  ....     CITGO  -  San  Antonio 

T-74-TX-2738  ....    Coastal  Oil  San  Antonio 

T-74-TX-2739  ....    Diamond  San  Antonio  

T-74-TX-2740  ....     Exxon  USA  San  Antonio 

T-74-TX-2742  ....    Koch  Refining  San  Antonio 

T-74-TX-2745  ....     Motiva  Enterprises  LLC 

T-74-TX-2747  ....    Diamond  Three  Rivers  

T-74-TX-2748  ....     Conoco  Tye  

T-74-TX-2749  ....     CITGO  Waco 

T-74-TX-2750  ....    Ultramar  -  Diamond  Shamrock  

T-75-TX-2650  ....     Diamond  Abemathy  

T-75-TX-2651  ....     Fina  Oil  Abilene 

T-75-TX-2652  ....    Pride  Abilene  

T-75-TX-2653  ....     Diamond  Amarillo 

T-75-TX-2654  ....     Phillips  66  Amarillo 

T-75-TX-2655  ....     Phillips  66  Ariington  

T-75-TX-2656  ....     Fina  Oil  Big  Spring  

T-75-TX-2659  ....     Truman  Amold  Caddo  Mills  

T-75-TX-2660  ....     Exxon  USA  Dallas 

T-75-TX-2661  ....     MobH  Oil  Dallas  

T-75-TX-2662  ....    Motiva  Enterprises  LLC 

T-75-TX-2664  ....    Koch  Refining  Euless 

T-75-TX-2665  ....     Pride  Aledo 

T-75-TX-2666  ....    Chevron  USA  Fori  Worth 

T-75-TX-2667  ....     CITGO  Fort  Worth 

T-75-TX-2668  ....     Mobil  Oil  Fort  Worth  

T-75-TX-2669  ....     Motiva  Enterprises  LLC 

T-75-TX-2671  ....    Conoco  Southlake 

T-75-TX-2672  ....     Fina  Oil  Southlake 

T-75-TX-2674  ....     Phillips  66  Lubbock  , 

T-75-TX-2676  ....    Conoco  Mount  Pleasant , 

T-75-TX-2678  ....     Mobil  -  Center  

T-75-TX-2679  ....    Chevron  USA  Midland  

T-75-TX-2680  ....     Diamond  Southlake 

T-75-TX-2681  ....     La  Gloria  Oil  Tyler 

T-75-TX-2682  ....     Diamond  Sunray  

T-75-TX-2683  ....     Fina  Oil  Wichita  Falls  

T-75-TX-2684  ....    Conoco  Wichita  Falls  

T-75-TX-2685  ....    Shell  Odessa  Refining-Odessa 

T-75-TX-2686  ....     Pride  San  Angelo  

T-75-TX-2687  ....    Motiva  Enterprises  LLC 

T-75-TX-2688  ....     Mobil  Oil  Waskom  

T-75-TX-2690  ....     DFLP  Tenninal  

T-76-TX-2780  ....    Petro-United  Terminals  Bayport 

T-76-TX-2782  ....    Motiva  Enterprises  LLC 

T-76-TX-2783  ....    Clark  Refining  and  Marketing  

T-76-TX-2784  ....  Chevron  USA  Product  Co.  Big  Sandy 

T-76-TX-2785  ....     Motiva  Enterprises  LLC 

T-76-TX-2787  ....     UNOCAL  Beaumont  

T-76-TX-2788  ....     GATX  Galena  Pari<  

T-76-TX-2789  ....     Chevron  USA  Galena  Park 

T-76-TX-2791  ....  Specified  Fuels  and  Chemicals  LLC  ... 

T-76-TX-2792  ....    Amerada  Hess  -  Galena  Pari< 

T-76-TX-2794  ....     CITGO  Houston  


9011  Johnny  Morris  Rd 

2017  Kendall  Lane  

11001  South  Port  Road  

6767  Gateway  West 

2505  N  Port  Ave  

1714  Finfeather  Road  

13380  S  Unitec  

1308  Oak  Pari<  Street  

1300  Cantwell  

2700  Texaco  Road  

1700  Nueces  Bay  Boulevard  

Suntide  Road  

6501  Trowbridge  

1000  Eastside  Road 

Three  Mi  North  on  US  Hwy  281  

4.5  miles  east  on  highway  106  

2  Mi  S  of  Placedo  Hwy  87  

Highway  366  and  32nd  Street  

4851  Emil  Road  

4719  Comer  Partway  #2  

10619  Highway  281  South 

3214  North  Pan  Am  Expressway 

498  and  Pop  Gun 

510  Petroleum  Drive  

301  Leroy  Street  

1-20  West  Exit  278  

1600  South  Loop  Dr 

4200  J.C.  Vera  Montes 

Highway  54  

Highway  277  North  

Hwy  277  N  Industrial  District  

4200  West  Cliffside  

4300  Cliffside  Dr  

12401  Calloway  Cemetery  Road  

East  IS-20  &  Refinery  Rd  

1201  East  Airport  Freeway  

4200  Singleton  Boulevard  

3900  Singleton  Blvd 

Highway  157  and  Trinity  Blvd  

I  20  in  Willow  Partt  

2525  Brennan  Street 

301  Terminal  Road  

3600  North  Sylvania 

3200  N.  Sylvania 

3100  Highway  26  West 

3000  Highway  26  West 

Clovis  Road  and  Flint  Avenue  

1503  West  Ferguson 

Hwy  87  South 

1100  North  County  Rd  1160 

1700  Hwy  26  

425  McMurry  Drive 

9  Mi  NE  of  Dumas  TX  on  FM  119 

Old  Chariie  &  Sinclair  Blvd  

1214  North  Eastside  r. 

2700  S  Grandview  

4008  U  S  Hwy  67N  

Farm  Road  9  

9  South 

12625  Calloway  Cemetary  Rd 

11666  Port  Road  

1320  West  Shaw  St 

9406  West  Port  Arthur  Rd  

Highway  155  and  Sabine  River  

401  West  19th  Street  

Hwy  366  

906  Clinton  Drive  

12523  American  Petroleum  Rd 

1201  S  Sheldon  Rd 

12901  American  Petroleum  Rd 

12325  North  Fwy  at  Greens  Rd 


City  State  Zip 

Austin  TX  78724 

Waco TX     76705-3366 

Brownsville TX  78520 

El  Paso  TX  79926 

Corpus  Christi  TX  78401 

Bryan  TX  77801 

Laredo TX  78044 

Corpus  Christi  TX  78407 

Corpus  Christi  TX  78407 

Corpus  Christi  TX  78403 

Corpus  Christi  TX  78469 

Corpus  Christi  TX  78403 

El  Paso  TX  79905 

El  Paso  TX  79915 

Falfurrias TX  78355 

Hariingen  TX  78550 

Placedo TX  77977 

Port  Arthur  TX  77640 

San  Antonio  TX  78219 

San  Antonio  TX  78219 

San  Antonio  TX  78221 

San  Antonio  TX  78219 

San  Antonio TX  78219 

San  Antonio- TX  78219 

Three  Rivers TX  78071 

Tye  TX  79563 

Waco TX  76705 

El  Paso  TX  79936 

Abemathy  TX  79311 

Abilene TX  79604 

Abilene TX  79604 

Amarillo TX  79124 

Amarillo TX  79142 

Euless  TX  76040 

Big  Springs  TX  79721 

Caddo  Mills TX  75505 

Irving  TX  75062 

Dallas TX     75212-3433 

Dallas TX  75212 

Euless  TX  76040 

Aledo TX  76008 

Fort  Worth TX  76106 

Fort  Worth TX  76106 

Fort  Worth TX  76111 

Fort  Worth TX  76111 

Grapevine  TX  76051 

Grapevine  TX  76051 

Lubbock  TX  79408 

Mount  Pleasant TX  75455 

Center TX  75935 

Midland  TX  79702 

Grapevine  TX  76051 

Tyler TX  75702 

Sunray  TX  79086 

Wichita  Falls  TX  76307 

Wichita  Falls  TX  76304 

Odessa  TX  79760 

San  Angelo  TX  76905 

Waskom  TX  75692 

Waskom TX  75692 

Euless  TX  76040 

Seabrook  TX  77586 

Pasadena TX  77501 

Beaumont  TX  77705 

Big  Sandy  TX  75755 

Port  Arthur  TX  77640 

Nederiand  TX  77627 

Galena  Parte TX  77547 

Galena  Parte TX  77547 

Channelview  TX      77530-0429 

Galena  Parte TX  77547 

Houston  TX  77060 


24239 


TCN 


2799 
2800 
2801 


2812 
2813 


T-76-TX  2795 

T-76-TX2798 

T-76-TX 

T-76-TX; 

T-76-TX  ; 

T-76-TX  2803 

T-76-TX2806 

T-76-TX : 

T-76-TX2809 

T-76-TX2811 

T-76-TX 

T-76-TX 

T-76-TX2814 

T-76-TX2815 

T-87-UT4200 

T-87-UT4202 

T-87-UT4203 

T-87-UT4204 

T-87-UT4205 

T-87-UT-4206 

T-54-VA. 

T-54-VA- 

T-54-VA-1 

T-54-VA- 

T-54-VA- 

T-54-VA- 

T-54-VA- 

T-54-VA- 

T-54-VA-1 


T-54-VA-1659 


T-54-VA 


T-54-VA-1661 


T-54-VA 
T-54-VA 
T-54-VA 


T-54-VA-1665 


1666 
1668 
1669 
1670 
1671 
1672 
1673 


T-54-VA- 

T-54-VA- 

T-54-VA-I 

T-54-VA- 

T-54-VA- 

T-54-VA- 

T-54-VA- 

T-54-VA-|l674 

T-54-VA-I677 

T-54-VA-I678 

T-54-VA-I679 

T-54-VA-  680 

T-54-VA-  681 

T-54-VA-I682 

T-54-VA- 1683 

T-54-VA-  684 

T-54-VA-  685 

T-54-VA-  687 

T-54-VA-  688 

T-54-VA-  689 

T-54-VA-  690 

T-54-VA-  691 

T-54-VA-  692 

T-54-VA-  693 

T-54-VA-  694 

T-54-VA-i696 

T-91-WA-4400 

T-91-WA-J4401 

T-91-WA-W02 

T-91-WA-4404 

T-91-WA-M06 

T-91-WA-*408 

T-91-WA-tt409 

T-91-WA-tt410 

T-91-WA-M11 

T-91-WA-W12 
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1651 
1652 
1653 
1654 
1655 
1656 
1657 
1658 


1660 


1662 
1663 
1664 


Terminal  Name 


Address 


City 


State 


Zip 


Coastal  Oil  Houston  

Mobil  Oil  Beaumont 

Jetera  Fuels  Houston  

Lyondeli-CITGO  Refining  

Fina  Oil  Port  Arthur  32nd  

Motiva  Enterprises  LLC 

Valero  Refining  Co.  -  Texas  (Houston) 

Exxon  USA  Nortti  Houston  

GATX  Pasadena  

Phillips  Pipeline  Pasadena 

Exxon  USA  South  Houston 

Phillips  66  Sweeny 

S  T  Sen/ices  Texas  City  

Intercontinental  Terminals  Co 

Flying  J  North  Salt  Lake  

Amoco  Oil  Salt  Lake  City 

Chevron  USA  Salt  Lake  City  

Salt  Lake  Terminal  Company  

Crysen  Refining  Woods  Cross 

Phillips  66  Woods  Cross 

Amerada  Hess  -  Chesapeake 

Amoco  Oil  Chesapeake  

CITGO  Chesapeake 

Conoco  -  Chesapeake  

Exxon  USA  Chesapeake  

Bagwell  Oil  Onancock 

Louis  Dreyfus  Chesapeake 

Primary  Corp  Deepwater  

S  T  Services  Dumfries  

Amoco  Oil  Fairfax  

Global  Petro  

CITGO  Fairfax 

Motiva  Enterprises  LLC 

Mobil  Oil  Manassas 

Amerada  Hess  -  Montvale  

Amoco  Petroleum  -  Montvale  

Chevron  Products  Co  -  Montvale  

Southern  Facilities-Montvale 

Koch  Fuels  Newport  News  

Crown  Central  Newington  

Exxon  USA  Newington 

Primary  Corp  Bickerstaff  

Crown  Central  Norfolk 

Mobil  Oil  Norfolk 

Amoco  Oil  Richmond  

Chevron  USA  Richmond  

CITGO  Richmond 

Crown  Central  Richmond 

Exxon  USA  Richmond  

First  Energy  Corporation  

Southem  Facilities  -  Richmond 

Williams  Energy  Ventures-Richm  

Motiva  Enterprises  LLC 

Louis  Dreyfus  Richmond 

Exxon  USA  Roanoke 

MAPLLC  Oil  Roanoke .• 

Motiva  Enterprises  LLC 

Motiva  Enterprises  LLC 

Shell  Oil  Springfield 

S  T  Services  Virginia  Beach  

Amoco  Oil  Yorktown  

IMTT-  Richmond,  VA  

Equilon  Enterprises  LLC  

Conoco  Moses  Lake  

Northwest  Terminaling  Pasco  

Tosco  Northwest  Renton  

GATX  Seattle  

Equilon  Enterprises  LLC  

Time  Oil  Seattle  

Conoco  Spokane  

Exxon  USA  Spokane  

Tosco  Northwest  Spokane 


11650  Almeda  Road  Loop  610 Houston  

Route  4 Beaumont  

17617  Aldine-Westfield  Road  Houston  

12000  Lawndale Houston  

Hwy  366  &  32nd  St Port  Arthur  

2661  Stevens  Street  Houston  

9701  Manchester  Houston  

8700  North  Freeway  Houston  

530  North  Witter Pasadena 

100  Jefferson  Street Pasadena 

10501  East  Almeda Houston  

Hwys  35  &  36  at  West  Columbia Sweeny  

201  Dock  Road  Texas  City 

1943  Battleground  Rd Deer  Pari<  

333  West  Center  St  North  Salt  Lake 

474  West  900  N  Salt  Lake  City  

2351  North  Tenth  West Salt  Lake  City  

245  East  1100  North North  Salt  Lake  City 

2355  South  1100  West  Woods  Cross  

393  South  800  West  Woods  Cross  

4030  Buell  Street  Chesapeake 

428  Bames  Road  Chesapeake 

110  Freeman  Street  Chesapeake 

502  Hill  Street  Chesapeake 

4115  Buell  Street  Chesapeake 

33  Market  Onancock 

7600  Halifax  Lane  Chesapeake 

3302  Deepwater  Terminal  Rd Richmond 

18000Cockpit  Point  Road  Dumfries  

9601  Colonial  Avenue Fairfax 

3790  Pickett  Road Fairfax 

9600  Colonial  Avenue Fairfax 

3800  Pickett  Road Fairfax  

10315  Ballsford  Road  Manassas  

Route  460 Montvale  

1070  Oil  Terminal  Rd Montvale  

1147  Oil  Terminal  Rd Montvale  

U  S  Highway  460,  PO  Box  113  Montvale  

801  Terminal  Ave Newport  News  

8211  Terminal  Road  Newington  

8200  Terminal  Road  Newington  

413  Bickerstaff  Rd Richmond 

801  Butt  Street  Chesapeake 

Halifax  Lane  Chesapeake 

1636  Commerce  Road Richmond 

700  Goodes  Street  Richmond 

Third  &  Maury  Street Richmond 

4405  E  Main  Richmond 

2000  Trenton  Avenue  Richmond 

Second  &  Maury  Streets Richmond 

4110  Deepwater  Tenminal  Road Richmond 

204  East  First  Avenue  Richmond 

5801  Petersburg  Pike  Richmond 

1314  Commerce  Road Richmond 

835  Hollins  Road  Northeast Roanoke  

5287  Terminal  Road  Roanoke  

5280  Terminal  Road  SW  Roanoke  

U.S.  Highway  460  Montvale  

8206  Terminal  Road  Lorton ; 

North  Landing  Road  Virginia  Beach  

Route  73  East  Entrance Yortrtown  

5501  Old  Osbome  Turnpike  Richmond 

Marches  Point  Five  Miles Anacortes 

3  miles  north  of  Moses  Lake Moses  Lake  

3000  Sacajawea  Park  Road  Pasco 

2423  Lind  Avenue  Southwest  Renton  

1733  Alaskan  Way  South  Seattle 

2555  13th  Ave.  S  W Seattle 

2737  West  Commodore  Way Seattle 

6317  East  Sharp  Avenue Spokane 

6311  East  Sharp  Avenue Spokane 

3225  East  Lincoln  Road Spokane 


TX 

77045 

TX 

77705 

TX 

77073 

TX 

77002 

TX 

77642 

TX 

77226 

TX 

77262 

TX 

77037 

TX 

77506 

TX 

77501 

TX 

77051 

TX 

77480 

TX 

77590 

TX 

77536-0698 

UT 

84054-0180 

UT 

84103 

UT 

84110 

UT 

84054 

UT 

84087-0298 

UT 

84087-1435 

VA 

23324 

VA 

23324 

VA 

23324 

VA 

23324 

VA 

23324 

VA 

23417 

VA 

23324 

VA 

23234 

VA 

22026 

VA 

22031 

VA 

22031 

VA 

22031 

VA 

22030 

VA 

23109 

VA 

24122 

VA 

24122 

VA 

24122 

VA 

24122 

VA 

23607 

VA 

22122 

VA 

22122 

VA 

23231-0000 

VA 

23324 

VA 

23324 

VA 

23224 

VA 

23224 

VA 

23224 

VA 

23231 

VA 

23234 

VA 

23224 

VA 

23234 

VA 

23224 

VA 

23234 

VA 

23224-7510 

VA 

24012 

VA 

24014-4033 

VA 

24014 

VA 

24122 

VA 

22079 

VA 

23456 

VA 

23690 

VA 

23231 

WA 

98221 

WA 

98837 

WA 

99301 

WA 

98055 

WA 

98134 

WA 

98134 

WA 

98199-1233 

WA 

99206 

WA 

99211 

VVA 

99207 
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Terminal  Name 


Address 


City 


State 


Zip 


T-91-WA-4413 

T-91-WA-4414 

T-91-WA.-4415 

T-91-WA-4416 

T-91-WA-4417 

T-91-WA-4418 

T-91-WA-4419 

T-91-WA-4420 

T-91-WA-4421 

T-91-WA-4422 

T-91-WA-4423 

T-91-WA-4424 

T-91-WA-4425 

T-91-WA-4427 

T-39-WI-3061  .. 

T-39-WI-3062   . 

T-39-WI-3063  .. 

T-39-WI-3064  .. 

T-39-WI-3065  .. 

T-39-WI-3066  .. 

T-39-WI-3067  .. 

T-39-WI-3068  .. 

T-39-WI-3069  .. 

T-39-WI-3070  .. 

T-39-WI-3071  .. 

T-39-WI-3072  .. 

T-39-WI-3073  ., 

T-39-WI-3074  .. 

T-39-WI-3075  .. 

T-39-WI-3076  .. 

T-39-WI-3077  .. 

T-39-WI-3078  .. 

T-39-WI-3079  ,. 

T-39-WI-3080  .. 

T-39-WI-3081  .. 

T-39-WI-3082  .. 

T-39-WI-3083  .. 

T-39-WI-3084  .. 

T-39-WI-3086  .. 

T-39-WI-3087  ... 

T-39-WI-3088  .. 

T-39-WI-3089  ... 

T-39-WI-3090  ... 

T-39-WI-3091  ... 

T-54-WV-1697  . 

T-55-WV-3181    , 

T-55-WV-3182  . 

T-55-WV-3183  . 

T-55-WV-3184  . 

T-55-WV-3185  . 

T-55-VW-3186  . 

T-55-WV-3188  . 

T-83-WY-4050  . 

T-83-WY-4051    . 

T-83-WY-4052  . 

T-83-WY-4053  . 

T-83-WY-4054  . 

T-83-WY-4055  . 

T-83-WY-4056  . 

T-84-WY-4057  . 


Tosco  Northwest  Tacoma  520  E  D  Street  .'. Tacoma 

Sound  Refining  Tacoma  2628  Marine  View  Drive Tacoma 

Superior  Oil  Tacoma  250  East  D  Street  Tacoma  ..''""'"'"1 

Equilon  Enterprises  LLC  7370  Linderson  Way  SW Tumwater 

CENEX  Vancouver 5420  Fruit  Valley  Road  Vancouver 

ARCO  Cherry  Point  Terminal  4519  Grandview  Blaine  

Tesoro  Alaska  Petro  Vancouver 221 1  West  26th  Street  Ext Wancouver ............. 

Tidewater  Snake  River Tank  Farm  Road  Pasco " 

US  Oil  &  Refining  Co 3001  Marshall  Ave  Tacoma '.""'Z 

Toscos  Tacoma 516  East  D  Street  Tacoma 

Tidewater  Terminal  Wilma  2950  Wilma  Drive North  Claricston WA 

Pacific  Northem  Oil  Corp  Pier91Bldg19  Seattle  WA 

ARCO  Seattle  Temiinal  1 652  SW  Lander  St  Seattle Z'ZZ       WA 

Tosco  Northwest  Co.  -  Femdale 3901  Unic  Rd Femdale 

Amoco  Oil  Green  Bay  1124  North  Broadway  Green  Bay  "...Z..... 

Amoco  Oil  Milwaukee  9101  North  107th  Street  Milwaukee " 

Amoco  Oil  Superior 2904  Winter  Street  Superior 

CENEX  Chippewa  Falls  2331  N  Prairie  View  Rd  Chippewa  Falls 

CENEX  McFariand 4103  Triangle  St McFariand 

CITGO  Green  Bay  1391  Bylsby  Avenue  Green  Bay  

CITGO  McFariand 4606  Temiinal  Drive McFariand 

CITGO  Milwaukee  9235  North  107th  Street  Milwaukee 

Temiinal  Oil  Group  Ltd  3910  Terminal  Road  Madison  

Halron  Oil  Company  Inc 2020  N  Quincy  St Green  Bay 

Koch  Junction  City  Junction  US  10  &  34N  Junction  City 

Koch  McFariand  4505  Terminal  Drive McFariand 

Koch  Milwaukee  9343  North  107th  Street  Milwaukee 

Koch  Waupun Route  Two Waupun 

Green  Bay  Terminal 1031  Huribut  Street Green  Bay  '. 

MAPLLC  Milwaukee 9125  North  107th  St Milwaukee 

Mobil  Oil  Green  Bay 410  Prairie  Ave  Green  Bay  

Clari<  Rfg  Green  Bay 1445  Bylsby  Ave  Green  Bay  

Mobil  Oil  Madison  4516  Sigglekow  Road  McFariand  

Murphy  Oil  Superior  2407  Stinson  Ave  Superior  

S  T  Services  Milwaukee  1626  South  Hartjor  Drive  Milwaukee 

Transmontaigne  -  Chippewa  Fall 2553  North  Prairie  View  Rd  Chippewa  Falls  

Center  Temiinal  Co  -  Madison  4009  Triangle  St  Hwy  51  S McFariand 

US  Oil  Milwaukee 9135  North  107th  Street  Milwaukee 

U.S.  Oil  Milwaukee-North 9521  North  107th  Street  Milwaukee 

Williams  Pipe  Line  Mosinee 2007  Old  Highway  51   Mosinee  

US  Oil  Madison  4402  Terminal  Dr  Madison  

U  S  Oil  Green  Bay  West 1075  Huribut  Ct Green  Bay  

Claris  Rfg  Milwaukee  9451  North  107th  Street  Milwaukee  

U  S  Oil  Green  Bay  East 1910  N  Quincy  St Green  Bay  

MAPLLC  Petro  TriState-Kenova  237  23rd  Street  Kenova 

Exxon  USA  Charieston  Standard  St  &  MacCori^le  Ave Charieston  

Pennzoil  Products  Charieston 1015  Bariow  Dr  Charieston  

Ergon  West  Virginia  Inc Rt  2  South  Newell  

Go-Mart  St  Albans  Oliver  &  Terminal  Rd  St  Albans  

St  Marys  Refining 201  Barkwill  St  St  Mary's 

Guttman  Oil  Star  City 437  Industrial  Ave  Star  City WV 

Baker  Oil  Co US  60  Hughes  Creek  Rd  Hugheston  WV 

Conoco  Sheridan  3404  Highway  87  • Sheridan  WY 

Conoco  Rock  Springs 90  Foot  Hill  Blvd Rock  Springs  WY 

Little  America  Refining  Casper  5100  E  Hwy  20-26  Evansville 

Kaneb  Pipe  Line  Co  -  Cheyenne 1112  Parsley  Blvd  Cheyenne  

Sinclair  Oil  East  Lincoln  Highway Sinclair  

Frontier  Refining  Cheyenne  2700  East  Fifth  Street  Cheyenne  

Wyoming  Refining  Newcastle  740  W  Main  Newcastle  

Hawk  Point  Terminal 9397  Highway  59  South Gillette 


WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 


WA 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
WV 
WV 
WV 
WV 
WV 
WV 


WY 

WY 
WY 
WY 
WY 
WY 


98421 
98421 
98401 
98501 

90D0U 

98231 
98660 
99301 
98421 
98421 
99403 
98119 
•  95124 
98248 
54303 
53224 
54880 
54729 
53558 
54303 
53558 
53224 
53704 
54306 
54443 
53558 
53224 
53963 
54303 

53224-1508 
54303 
54303 
53558 
54880 

53207-1020 
54729 
53558 
53224 
53224 
54455 
53558 
54303 
53224 
54302 

25530-0000 
25314 
25333 
26050 
25177 
26170 
26505 
25110 
82801 
82902 
82636 
82007 

82334-0000 
82007 
82701 
82717 


[FR  Doc.  99-11067  Filed  5^1-99;  8:45  am) 
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DEPAR  TMENT  OF  THE  TREASURY 

Fiscal !  ervice 

31  CFR  Part  205 
RIN151(^AA38 

Rules  arid  Procedures  for  Funds 
Transfers 

AGENCYJ  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
regulations  on  niles  and  procedures  for 
funds  tr  msfers  which  implement  the 
Cash  Mi  inagement  Improvement  Act  of 
1990  [CAIA].  as  amended.  CMIA 
governs  the  transfer  of  funds  between 
the  Fed(  sral  Government  and  States 
under  Federal  assistance  programs,  and 
requires  Federal  agencies  and  States  to 
minimi;  ;e  the  amoimt  of  time  between 
the  tran  ifer  of  Federal  funds  to  a  State 
and  the  payout  of  those  funds  by  a  State 
for  prog  am  purposes.  Under  the 
regulations,  the  application  of  CMIA  is 
limited  o  major  Federal  assistance 
program  s.  The  purpose  of  this  final  rule 
is  to  rev  se  the  dollar  thresholds  used  to 
define  n  lajor  Federal  assistance  program 
for  purp  OSes  of  the  regulations  in  order 
to  add  f  exibility  and,  thereby,  make  it 
easier  fcr  States  to  comply  with  the 
require:  lents  of  the  regulations.  This 
final  ml  b  does  not  make  any  substantive 
changes 

EFFECTIV  E  DATE:  May  5,  1999. 
ADDRESS  ES 


Director 
Plaimin  5 

lag 
SW, 
A  copy 
availabl ; 
Financial 
site  at 
www. 


.fn;s 


Backgrc  und 


Cynthia  L.  Johnson, 
,  Cash  Management  Policy  and 
Division.  Financial 
Manageinent  Service,  401  14th  Street, 
Ro(  m  420,  Washington,  DC  20227. 
I  >f  the  final  rule  is  being  made 
for  downloading  fi-om  the 
Management  Service's  web 
following  address:  http:// 
.treas.gov/ 


tie 


aid 


FOR  FURTHER 

Stephen 

Program 

Policy 

874-6739 

Cash  M<  nagement 

Division 

Lewis 

6680. 

SUPPLEMENTARY  INFORMATION: 


INFORMATION  CONTACT: 

K.  Kenneally  (Financial 
Specialist,  Cash  Management 
Planning  Division)  at  (202) 
;  Cynthia  L.  Johnson  (Director, 
Policy  and  Planning 
)  at  (202)  874-6590:  or  Randall 
omey- Advisor)  at  (202)  874- 


(Att 


This 
Cash  M^agement 
1990  (" 
amende^ 
6503. 


r  ulemaking  is  authorized  by  the 
Improvement  Act  of 
CMIA"),  Public  Law  101-453,  as 
See  31  U.S.C.  3335.  6501,  and 
purpose  of  the  CMIA  is  to 
ensure  ^  reater  efficiency,  effectiveness, 
and  equ  ity  in  the  exchange  of  funds 


Tlie 


between  the  Federal  Government  and 
the  States  for  Federal  assistance 
programs. 

For  major  Federal  assistance 
programs.  States  and  the  Financial 
Management  Service  (the  "Service") 
negotiate  Treasury-State  Agreements 
which  include  the  procedures  used  to 
determine  the  timing  and  amount  of 
funds  transfers.  In  the  absence  of  an 
agreement,  the  Service  is  authorized  to 
issue  default  procedures.  In  accordance 
with  the  CMIA,  these  funds  transfer 
procedures  are  developed  with  the 
objective  of  minimizing  the  time 
between  the  transfer  of  cash  from  the 
Treasury  and  the  payout  of  cash  for 
program  purposes  by  a  State.  Non-major 
Federal  assistance  programs  generally 
are  not  addressed  in  Treasury-State 
Agreements,  but  are  subject  to 
requirements  in  Subpart  B  of  Part  205 
which  limit  funds  transfers  to  the 
minimum  amounts  needed  at  the  time 
of  the  request. 

Under  the  current  regulation,  the 
distinction  between  major  and  non- 
major  Federal  programs  is  based  on 
dollar  thresholds  contained  in  the 
Single  Audit  Act  of  1984,  Public  Law 
98-502.  The  Single  Audit  Act  of  1984 
used  these  thresholds  to  determine 
which  Federal  programs  were  subject  to 
the  substantive  provisions  of  the  Single 
Audit  Act.  In  1992,  the  Service  adopted 
the  Single  Audit  Act's  thresholds  as  a 
means  of  meeting  the  CMIA's  goals  of 
efficient,  effective,  and  equitable 
transfers  of  funds  between  the  Federal 
Government  and  the  States,  while 
limiting  the  burden  of  implementing  the 
CMIA.  Use  of  these  thresholds  also 
eased  implementation  of  the  CMIA  by 
incorporating  a  framework  that  was 
familiar  to  Federal  agencies.  States  and 
auditors.  See  57  FR  10102. 

The  Single  Audit  Act  Amendments  of 
1996,  Public  Law  104-156,  revised  the 
thresholds  and  added  risk-based  criteria 
to  the  determination  of  major  programs. 
31  U.S.C.  7501  e^  seq.  As  a  consequence, 
the  thresholds  published  in  Appendix  A 
to  Subpart  A  of  Part  205  no  longer  are 
consistent  with  the  thresholds  used  by 
States  and  their  auditors  for  piu-poses  of 
conducting  Single  Audits.  Revising 
Appendix  A  to  Subpart  A  of  Part  205  by 
incorporating  the  new  Single  Audit  Act 
thresholds  allows  States  the  option  to 
keep  their  CMIA  and  Single  Audit  Act 
thresholds  consistent. 

However,  in  implementing  the  CMIA, 
the  Service's  primeiry  concern  is  cash 
management.  CMIA  requires  Federal 
agencies  and  States  to  minimize  the 
amount  of  time  between  transfers  of 
Federal  funds  to  a  State  and  the  payout 
of  those  funds  by  States  for  program 
purposes.  The  risk-based  criteria 


included  in  the  Single  Audit  Act's  new 
definition  of  major  program  address 
other  risk  management  issues  which  are 
not  related  to  cash  management,  and 
their  inclusion  in  the  CMIA  definition 
of  major  Federal  assistance  progreun 
would  not  ensure  that  a  majority  of 
funds  transferred  are  covered  in 
Treasury-State  agreements.  For  that 
reason,  the  Service  is  not  incorporating 
the  risk-based  criteria  into  Part  205. 

Regulatory  Analysis 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  Because  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

Special  Analyses 

The  Service  is  promulgating  this  final 
rule  without  opportiinity  for  prior 
public  comment,  because  the  Service 
has  determined  notice  and  public 
procedure  is  unnecessary  and  contrary 
to  the  public  interest.  5  U.S.C. 
553(b)(3)(B). 

This  final  rule  makes  only  one  change 
to  Part  205;  it  revises  the  thresholds 
used  in  the  definition  of  major  Federal 
assistance  programs  for  the  purposes  of 
CMIA.  When  FMS  first  published  a 
Notice  of  Proposed  Rulemaking 
("NPRM")  implementing  CMIA,  it 
proposed  the  inclusion  of  provisions 
which,  after  a  phase-in  period,  limited 
the  mandatory  application  of  CMIA  to 
programs  defined  as  major  Federal 
assistance  programs  under  the  Single 
Audit  Act  of  1984.  (57  FR  10102).  The 
specific  thresholds,  which  are  based  on 
the  total  amoxmt  of  Federally  funded 
State  expenditures  in  a  given  year,  were 
included  in  Appendix  A  to  Subpart  A 
of  Part  205.  After  notice  and  an 
opportunity  for  comment,  the  Service 
retained  the  proposed  definition  of 
major  Federal  assistance  program  in  the 
final  rule  published  on  September  24, 
1992  (57  FR  44272). 

As  stated  in  the  NPRM,  the  Single 
Audit  Act  thresholds  were  incorporated 
into  Part  205  because  they  provide  a 
consistent  standard  between  the 
application  of  CMIA  and  the  Single 
Audit  Act.  Use  of  the  threshold  also 
allows  the  Service  to  limit  the 
administrative  burden  and  costs  of 
compliance,  while  still  covering  the 
majority  of  Federal  program  funds 
transferred  to  the  States.  This  final  rule 
does  not  change  the  substantive  policy 
determinations  underlying  Part  205,  it 
only  makes  technical  changes  to  the 
thresholds  included  in  the  definition  of 
major  Federal  assistance  program  which 
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add  flexibility  to  the  requirements  of 
Part  205.  Because  the  new  thresholds 
are  incorporated  in  a  manner  which 
allows  for  the  application  of  either  the 
existing  thresholds  or  the  new 
thresholds,  there  is  no  detrimental 
impact  on  States.  For  most  States,  the 
final  rule  reduces  administrative  burden 
and  costs  of  compliance. 

The  Service  has  determined  that  good 
cause  exists  to  make  this  final  rule 
effective  immediately  upon  publication, 
without  the  30  day  period  between 
publication  and  the  effective  date 
contemplated  by  5  U.S.C.  553(d). 
Because  this  final  rule  does  not  make 
any  substantive  changes  to  Part  205,  but, 
instead,  adds  flexibility  which  may 


reduce  the  administrative  burden  and 
costs  of  compliance,  making  this  final 
rule  effective  immediately  is  for  the 
convenience  of  the  States  governed  by 
Part  205. 

List  of  Subjects  in  31  CFR  Part  205 

Administrative  practice  and 
procedure,  Electronic  funds  transfers, 
Grant  programs.  Intergovernmental 
relations. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  the  Service  amends  31  CFR 
part  205  as  follows: 


PART  205— RULES  AND 
PROCEDURES  FOR  FUNDS 
TRANSFERS 

1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  321, 
3335,6501,6503. 

2.  Appendix  A  to  subpart  A  of  part 
205  is  revised  to  read  as  follows: 

Appendix  A  to  Subpart  A  of  Part  205 — 
Definition  of  Major  Federal  Assistance 
Program 

Beginning  with  State  fiscal  year  2000, 
"Major  Federal  Assistance  Program"  for 
State  governments  is  defined  by  the 
following  criteria: 


Total  expenditure  of  Federal  financial  assistance  for  all  programs 


Between  $300,000  and  $100  million  inclusive  

Over  $100  million  but  less  than  or  equal  to  $1  billion 
Over  $1  billion  but  less  than  or  equal  to  $2  billion  .... 
Over  $2  billion  but  less  than  or  equal  to  $3  billion  .... 
Over  $3  billion  but  less  than  or  equal  to  $4  billion  .... 
Over  $4  billion  but  less  than  or  equal  to  $5  billion  .... 
Over  $5  billion  but  less  than  or  equal  to  $6  billion  .... 
Over  $6  billion  but  less  than  or  equal  to  $7  billion  .... 
Over  $7  billion  but  less  than  or  equal  to  $10  billion  .. 
Over  $10  billion 


Major  Federal  assistance  program  means  any  program  that 
exceeds 


$300,000  or  3  percent  of  such  total  expenditures. 
$3  million  or  0.30  percent  of  such  total  expenditures. 
$4  million  or  0.30  percent  of  such  total  expenditures. 
$7  million  or  0.30  percent  of  such  total  expenditures. 
$10  million  or  0.30  percent  of  such  total  expenditures. 
$13  million  or  0.30  percent  of  such  total  expenditures. 
$16  million  or  0.30  percent  of  such  total  expenditures. 
$19  million  or  0.30  percent  of  such  total  expenditures. 
$20  million  or  0.30  percent  of  such  total  expenditures. 
$30  million  or  0.15  percent  of  such  total  expenditures. 


Dated:  April  29,  1999. 
Richard  L.  Gregg, 

Commissioner. 

[FR  Doc.  99-11193  Filed  5-4-99;  8:45  am] 
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DEPAF  TMEhfT  OF  EDUCATION 

Expanded  Approval  of  "Abilrty-to- 
Benefi^'  Tests  and  Passing  Scores 

AGENCVc  Department  of  Education. 
ACnONa  Notice  of  the  expanded  approval 
of  "abilpty-to-benefit"  tests  and  passing 
scores  I  df  students  with  disabilities. 


SUMMAF  Y:  The  Secretary  adopts,  for 
student  s  with  disabilities,  the  list  of 
"abilit)i-to-benefit"  tests  and  passing 
scores  (  n  those  tests  approved  under 
section  484(d)  of  the  Higher  Education 
Act  of  1  965,  as  amended  (HEA),  and  34 
CFR  Pa  1  668,  Subpart  J. 
FOR  FUflTHER  INf  ORMATKJN  CONTACT: 
Lorraine  Kennedy,  U  S.  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
Region;  1  Office  Building  3.  Room  3045, 
Washin  2;ton.  D.C.  20202-5451. 
Teleph(  me:  (202)  708-8242.  hidividuals 
who  usi  J  a  telecommunications  device 
for  the  ( leaf  (TDD)  may  call  the  Federal 
Informs  tion  Relay  Service  (FIRS)  at  1- 
800-87  ^-8339  between  8  a.m.  and  8 
p.m.,  E<  stem  time,  Monday  through 
Friday. 

Indiv  duals  with  disabilities  may 
obtain  t  lis  document  in  an  alternate 
format  e.g..  Braille,  large  print, 
audiota  De,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  pre<  eding  paragraph. 
SUPPLEI  lENTARY  INFORMATION:  On 
Octobei  25,  1996,  the  Secretary 
published  a  notice  in  the  Federal 
Register  (61  FR  55542-55543)  that 
provided  a  list  of  eight  "ability-to- 
benefit'  tests  that  the  Secretary 
approv(  d  under  section  484(d)  of  the 
HEA  and  the  regulations  that  the 
Secreta  y  promulgated  to  implement 
that  sec  tion,  34  CFR  Part  668,  Subpart 
}.  The  n  otice  also  included  approved 
passing  scores  for  the  approved  tests. 

In  a  notice  published  in  the  Federal 
Registei  •  of  October  27,  1998,  63  FR 
57539-1  i7541,  the  Department  added  the 
Americ  in  College  Testing  Service  (ACT) 
test  to  t  le  list  of  approved  ability-to- 
benefit  ests.  The  notice  further 
provide  d  that  the  nine  listed  tests  were 
not  yet  ipproved  for  students  with 
disabili  ies.  As  a  result,  for  these 
student ;,  an  institution  could  continue 
to  use  a  jility-to-benefit  tests  that  were 
approv(  d  as  of  June  30,  1996.  However, 
if  a  stuc  ent  with  disabilities, 
neverthsless,  took  and  passed  one  of 
those  n  ne  tests,  the  Secretary  would 
conside  r  that  the  student  had 
demon*  trated  the  requisite  ability-to- 
benefit  or  purposes  of  section  484(d)  of 
the  HE^ .. 

The  J  ecretary  is  now  expanding  the 
approvi  1  of  those  nine  tests  for  use  with 
student  5  with  disabilities  provided  that 


those  tests  are  given  in  a  manner  that  is 
consistent  with  the  applicable 
requirements  of  Section  504  of  the 
Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabilities  Act.  This 
would  include  offering  and 
administering  the  test  in  a  time,  place 
and  manner  that  is  accessible,  including 
the  provision  of  appropriate 
modifications  and  auxiliary  aids  and 
services.  Examples  of  appropriate 
modifications  and  auxiliary  aids  and 
services  include  a  change  in  the  length 
of  time  of  examination  for  individuals 
with  learning  disabilities  and  Brailled  or 
large  print  examinations  and  answer 
sheets  or  qualified  readers  for 
individuals  with  visual  impairments.  In 
addition,  because  the  regulations  at  34 
CFR  Part  668,  Subpart  J,  contain  a 
special  provision  for  the  assessment  of 
students  with  disabilities  for  whom  no 
tests  are  reasonably  available,  if  none  of 
the  nine  approved  tests  can  be  given  in 
a  maimer  that  is  accessible  to  a  person 
with  disabilities,  an  institution  must 
utilize  the  procedures  under  34  CFR 
668.149  which  allow  for  testing  under 
this  alternative  provision. 

As  stated  in  §  668.149,  such  a  test  is 
a  modified  test  or  testing  procedure  or 
instrument  that  has  been  scientifically 
developed  specifically  for  the  purpose 
of  evaluating  the  ability  to  benefit  from 
postsecondary  training  or  education  of 
students  with  a  disability.  It  measures 
both  basic  verbal  and  quantitative  skills 
at  the  secondary  school  level  and 
reflects  the  student's  skills  and  general 
learned  abilities  rather  than  the 
student's  impairment. 

As  a  result  of  the  Secretary's 
expanded  approval  of  the  use  of  these 
tests  for  students  with  disabilities,  as  of 
the  date  of  this  notice,  an  institution 
may  use  one  of  the  approved  nine  tests 
for  these  students  provided  that  the  test 
is  administered  in  a  maimer  that 
accommodates  the  students'  disabilities. 
In  addition,  for  sixty  days  after  the  date 
of  this  notice,  an  institution  may  also 
use  any  ability-to-benefit  test  that  was 
approved  as  of  June  30,  1996.  However, 
after  that  sixtieth  day,  an  institution 
must  no  longer  use  one  of  the  latter  type 
tests. 

Note.  Please  note  that  the  exception 
provided  in  the  October  27,  1998  Federal 
Register  notice  remains  in  effect  for  students 
whose  native  language  is  not  English  and 
who  are  not  fluent  in  English.  That  is,  the 
tests  that  the  Secretary  has  approved  in  this 
notice  and  the  October  27.  1998  notice  eire 
not  approved  for  those  students,  and 
institutions  may  continue  to  use  ESL  ability- 
to-benefit  tests  that  were  approved  as  of  June 
30,  1996  for  those  students.  Nevertheless,  if 
a  student  takes  and  passes  one  of  the  tests 
approved  in  this  notice  or  the  October  27. 
1998  notice,  the  Secretary  will  consider  that 


the  student  demonstrated  the  requisite 
ability-to-benefit  for  purposes  of  section 
484(d)  of  the  HEA. 

List  of  Approved  "Ability-to-Benefit" 
Tests  and  Passing  Scores 

1.  American  College  Testing  (ACT): 
(English  and  Math)  Passing  Scores:  The 
approved  passing  scores  on  this  test  are 
as  follows:  English  (14)  and  Math  (15). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243,  Contact:  Dr.  James 
Maxey,  Telephone:  (319)  337-1100,  Fax: 
(319) 337-1790. 

2.  ASSET  Program:  Basic  Skills  Tests 
(Reading,  Writing,  and  Numerical) — 
Forms  32  and  C2. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (34),  Writing  (34),  and 
Numerical  (33). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243,  Contact:  Dr.  John  D. 
Roth,  Telephone:  (319)  337-1030,  Fax: 
(319) 337-1790. 

3.  Career  Programs  Assessment 
(CPAT)  Basic  Skills  Subtests  Language 
Usage,  Reading  and  Numerical)— Forms 
A.  B,  and  C. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Language  Usage  (43),  Reading  (44),  and 
Numerical  (42). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are:       \ 
American  College  Testing  (ACT),  ^ 

Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243,  Contact:  Dr.  John  D. 
Roth,  Telephone:  (319)  337-1030,  Fax: 
(319) 337—1790. 

4.  COMPASS  Subtests:  Prealgebra/ 
Numerical  Skills  Placement,  Reading 
Placement,  and  Writing  Placement. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Prealgebra/Numerical  (21),  Reading  (60), 
and  Writing  (31). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243,  Contact:  Dr.  John  D. 
Roth.  Telephone:  (319)  337-1030,  Fax: 
(319) 337-1790. 

5.  Computerized  Placement  Tests 
(CPTs)/Accuplacer  (Reading 
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Comprehension,  Sentence  Skills,  and 
Arithmetic). 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (52),  Sentence 
Skills  (60),  and  Arithmetic  (36). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are:  The 
College  Board,  45  Colimibus  Avenue, 
Newr  York,  New  York  10023-6992, 
Contact:  Ms.  Loretta  M.  Church, 
Telephone:  (212)  713-8000,  Fax:  (212) 
713-8063. 

6.  Descriptive  Tests:  Descriptive  Tests 
of  Language  Skills  (DTLS)  (Reading 
Comprehension,  Sentence  Structure  and 
Conventions  of  Written  English) — Forms 
M-K-3KDT  and  M-K-3UDT;  and 
Descriptive  Tests  of  Mathematical  Skills 
(DTMS)  (Arithmetic)— Forms  M-K- 
3KDT  and  M-K-3LDT. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (108),  Sentence 
Structure  (9),  Conventions  of  Written 
Enghsh  (309),  and  Arithmetic  (506). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are:  The 
College  Board,  45  Columbus  Avenue, 
New  York,  New  York  10023-6992. 
Contact:  Ms.  Loretta  M.  Church, 
Telephone:  (212)  713-8000,  Fax:  (212) 
713-8063. 

7.  Test  of  Adult  Basic  Education 
(TABE):  (Reading  Total,  Total 
Mathematics,  Total  Language) — Forms  5 
and  6,  Level  A,  Complete  Battery  and 
Survey  Versions. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Total  (768),  Total  Mathematics 
(783),  Total  Language  (714). 


Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 

CTB/McGraw-Hill  20  Ryan  Ranch 
Road,  Monterey,  California  93940-5703; 
Contact:  Ms.  Tina  Gwaltney,  Telephone: 
(831)  393-7749,  Fax:  (831)  393-7142. 

8.  Test  of  Adult  Basic  Education 
(TABE):  (Reading,  Total  Mathematics, 
Language) — Forms  7  and  8,  Level  A, 
Complete  Battery  and  Survey  Versions. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (559),  Total  Mathematics  (562), 
Language  (545). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 

CTB/McGraw-Hill  20  Ryan  Ranch 
Road,  Monterey,  California  93940-5703; 
Contact:  Ms.  Tina  Gwaltney,  Telephone: 
(831)  393-7749,  Fax:  (831)  393-7142. 

9.  Wonderlic  Basic  Skills  Test 
(WBST)— Verbal  Forms  VS-1  &■  VS-2, 
Quantitative  Forms  QS-1  &  QS-2. 

Passing  scores:  The  approved  passing 
scores  on  this  test  are  as  follows:  Verbal 
(200)  and  Quantitative  (210). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
Wonderlic  Personnel  Test,  Inc.,  1509  N. 
Milwaukee  Ave.,  Libertyville,  IL  60048- 
1380;  Contact:  Mr.  Victor  S.  Artese, 
Telephone:  (800)  323-374,  Fax:  (847) 
680-9492. 

Duration  of  Approval 

The  Secretary  approves  each  of  these 
tests  for  five  years  from  the  date  of  the 
Secretary's  written  notice  to  the  test 
publisher,  unless  the  Secretary 
withdraws  this  approval  or  the 
publisher  requests  that  approval  of  a  test 


be  withdrawn.  In  either  case,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  indicating  this  change. 
Users  are  referred  to  the  test  publisher's 
technical  manual  for  computing  these 
scores. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http :  //ocfo .  ed  .go  v/fedreg.  htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  for  free  at  either  of 
the  previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option  G- 
Files/Aimoimcements,  Bulletins  and 
Press  Releases. 

Note.  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Dated:  April  29,  1999. 
Greg  Woods, 

Chief  Operating  Officer,  Office  of  Student 
Financial  Assistance. 

[FR  Doc.  99-11238  Filed  5-4-99;  8:45  am] 
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FEOE  ^AL  TRADE  COMMISSION 

16  CF  R  Part  453 

Request  for  Comments  Concerning 
Tradei  Regulation  Rule  on  Funeral 
Industry  Practices 

AGENiJY:  Federal  Trade  Commission. 
ACTIOi:  Request  for  public  comments. 


rioiji: 

«MAP 


summary:  The  Federal  Trade 
Comn|ission  (the  "Commission")  is 
requesting  public  comments  on  its 
Trade  Regulation  Rule  on  Funeral 
Industry  Practices  ("the  Funeral  Rule" 
or  "thi;  Rule").  The  Commission 
requei  ts  comments  about  the  overall 
costs  i  nd  benefits  of  the  Rule  and  its 
overal  1  regulatory  and  economic  impact 
as  a  pj  irt  of  its  systematic  review  of  all 
currec  t  Commission  regulations  and 
guide! .  Also  requested  are  comments  on 
wheth  er  the  Rule  should  be  modified  to 
broaden  its  scope  to  include  non- 
traditipnal  providers  of  funeral  goods  or 
services;  revise  or  clarify  the  prohibition 
on  cas  ket  handling  fees;  or  prohibit  non- 
declinable  funeral  fees.  All  interested 
persor  s  are  hereby  given  notice  of  the 
oppor  imity  to  submit  written  data, 
views  and  arguments  concerning  the 
Rule. 

DATES:  Written  comments  will  be 
accepted  until  July  12, 1999. 
AODRE  iSES:  Written  comments  should 
be  ideitified  as  "16  CFR  Part  453"  and 
submi  ted  to:  Secretary,  Federal  Trade 
Comnpssion,  Room  H-159,  600 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20S80.  The  Commission  requests 
that  cammenters  submit  the  original 
plus  fi^e  copies,  if  feasible.  To  enable 
prompt  review  and  public  access,  all 
writteli  comments  should  also  be 
submitted,  if  possible,  in  electronic 
form.  To  submit  in  electronic  form, 
provide  the  comment  on  either  a  5W  or 
a  3  V2"  computer  disk.  The  disk  should 
be  labeled  with  the  commenter's  name 
and  thp  name  and  version  of  the  word 
proce^ing  program  used  to  create  the 
document.  (Programs  based  on  DOS  or 
Windc  ws  are  preferred.  Files  from  other 
operat  ng  systems  should  be  submitted 
in  AS(  :il  text  format).  Alternatively,  the 
Comm  ission  will  also  accept  comments 
submi  ted  to  the  following  E-Mail 
address:  "FUNERAL@ftc.gov:' 
Individual  members  of  the  public  who 
will  b#  filing  comments  need  not  submit 
multif  le  copies  and  need  not  submit 
their  c  smments  in  electronic  form. 
All  comments  will  be  placed  on  the 
record  and  will  be  available  for 
inspection  in  accordance  with 


public 
public 
the  Fniedom  of  Information  Act,  5 


U.S.C. 


552,  and  the  Commission's  Rules 


of  Pra<  tice,  16  CFR  4.11,  during  normal 


business  days  from  8:30  a.m.  to  5  p.m., 
at  the  Public  Reference  Room,  Room 
130,  Federal  Trade  Commission,  6th 
Street  and  Pennsylvania  Avenue,  NW 
Washington,  DC  20580.  In  addition, 
comments  will  be  posted  on  the  Internet 
at  the  FTC's  web  site:  "www.ftc.gov". 
Notification  of  interest  in  the  Public 
Workshop-Conference  should  be 
submitted  in  writing  to  Mercedes 
Kelley,  Division  of  Marketing  Practices, 
Federal  Trade  Commission, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myra  Howard,  (202)  326-2047,  or 
Mercedes  Kelley,  (202)  326-3665. 
Division  of  Marketing  Practices,  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATKSN:  The 
current  request  for  comments  on  the 
Funeral  Rule  is  part  of  the 
Commission's  regulatory  review 
program  which  has  been  implemented 
to  review  Rules  and  guides  periodically. 
The  regulatory  review  program  seeks 
information  about  the  costs  and  benefits 
of  the  Commission's  Rules  and  guides 
and  their  regulatory  and  economic 
impact.  The  information  obtained  will 
assist  the  Conunission  in  identifying 
Rules  and  guides  that  warrant 
modification  or  rescission. 

A.  Background 

The  Commission  adopted  the  Trade 
Regulation  Rule  entitled  Funeral 
Industry  Practices  (the  "Funeral  Rule") 
on  September  24,  1982.  It  became  fully 
effective  on  April  30,  1984.'  The 
essential  purposes  of  the  Funeral  Rule 
were  to  ensure  that  consiuners  receive 
information  necessary  to  make  informed 
purchasing  decisions,  and  to  lower 
existing  barriers  to  price  competition  in 
the  market  for  funeral  goods  and 
services.2  Subsequently,  the  Funeral 
Rule  was  amended  as  a  result  of  a 
regulatory  review  and  amendment 
proceeding  that  began  on  December  9, 
1987.3  The  Commission  published  the 
amended  Funeral  Rule  on  January  1 1 , 
1994.'»  The  amendments  to  the  Rule  took 
effect  July  19,  1994. 

The  Riile,  as  it  stands  today,  specifies 
that  it  is  an  unfair  or  deceptive  act  or 
practice  for  a  funeral  provider  to:  (1) 
Fail  to  furnish  consumers  with  acciuate 
price  information  disclosing  the  costs  of 
each  funeral  good  or  service  used  in 


'  The  Rule  had  two  effective  dates.  The  portions 
of  the  Rule  that  prohibit  certain  oral  or  written 
representations  became  effective  on  January  1 , 
1984.  48  FR  45537.  The  remainder  of  the  Rule  (the 
portions  imposing  affirmative  obligations  on  funeral 
providers)  became  effective  on  April  30,  1984. 

2  47  FR  42260. 

'  52  FR  46706. 

*59FR1592. 


connection  with  the  disposition  of  dead 
bodies;  (2)  require  consumers  to 
purchase  a  casket  for  direct  cremations; 
(3)  condition  the  provision  of  any 
funeral  good  or  service  upon  the 
piu-chase  of  any  other  funeral  good  or 
service;  or  (4)  embalm  the  deceased  for 
a  fee  without  authorization.  The  Rule 
also  specifies  that  it  is  a  deceptive  act 
or  practice  for  funeral  providers  to 
misrepresent  the  legal  or  local  cemetery 
requirements  for:  (1)  Embalming;  (2) 
caskets  in  direct  cremations;  (3)  outer 
burial  containers;  or  (4)  any  other 
funeral  good  or  service,  and  to 
misrepresent  that  cash  advance 
purchases  are  the  same  as  the  cost  to  the 
funeral  provider  when  such  is  not  the 
case.  The  Rule  sets  forth  preventive 
requirements  in  the  form  of  price  and 
information  disclosures  to  ensure 
fimeral  providers  avoid  engaging  in  the 
unfair  or  deceptive  acts  or  practices 
described  above. 

B.  Issues  for  Comment 

This  review  is  part  of  a  regularly 
scheduled  review  which  generally  seeks 
information  about  the  costs  and  benefits 
of  the  Commission's  rules  and  guides 
and  their  regulatory  and  economic 
impact.  The  information  obtained  will 
assist  the  Commission  in  identifying 
aspects  of  the  Funeral  Rule  that  warrant 
modification  or  rescission.  Accordingly, 
the  Conunission  is  generally  soliciting 
comments  on,  among  other  things,  the 
economic  impact  of  and  the  continuing 
need  for  the  Funeral  Rule;  possible 
conflict  between  the  Rule  and  state, 
local,  or  other  federal  laws;  and  the 
effect  on  the  Rule  of  any  technological, 
economic  or  other  industry  changes. 

There  are  a  number  of  other  material 
issues  on  which  the  Commission  is  also 
seeking  comment.  The  Commission 
recognizes  that  change  is  occurring  in 
the  funeral  industry  at  a  rapid  pace  and 
that  several  issues  have  arisen  since  the 
Rule  was  amended  in  1994  which  may 
warrant  additional  modification  or 
rescission  of  the  Fimeral  Rule. 

First,  the  Funeral  and  Memorial 
Societies  of  America  ("FAMSA"),  has 
requested  that  the  Commission  consider 
making  a  number  of  amendments  and 
additions  to  the  Rule.  Among  these  are: 
(1)  The  elimination  of  any  non- 
declinable  fee;  (2)  the  addition  of  four 
items  to  the  required  itemization  on  the 
General  P'rice  List — namely,  the  price 
for  private  viewing  without  embalming, 
the  price  for  body  donation  to  a  medical 
school,  the  price  for  the  cremation 
process  itself.^  and  the  price  for  rental 


5  Despite  the  fact  that  §  453.1(g)  of  the  Rule 
defines  "direct  cremation"  as  "a  disposition  of 
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caskets;  (3)  a  requirement  that  the  cost 
of  the  cremation  process  be  included  in 
the  charge  for  an  inunediate  or  "direct" 
cremation;  (4)  a  requirement  that  any 
mark-up  on  cash  advance  items  be 
disclosed  with  the  actual  amoimt  to  be 
charged;  and  (5)  that  the  scope  of  the 
Rule  be  expanded  to  bring  cemeteries, 
monument  dealers,  and  casket  sellers 
within  coverage  of  the  Rule.^ 

Second,  members  of  Congress, 
industry  representatives,  and  members 
of  the  general  public  have  expressed 
concerns  about  the  changing  natiu-e  of 
the  industry  and  the  competition 
between  traditional  providers  of  funeral 
services  and  the  non-traditional 
providers. 

1.  The  Definition  of  "Funeral  Provider" 

The  Funeral  Rule  applies  oidy  to 
"funeral  providers."  ^  The  Rule  defines 
a  funeral  provider  as  "any  person, 
partnership  or  corporation  that  sells  or 
offers  to  sell  funeral  goods  and  funeral 
services  to  the  public."  ^  Accordingly, 
persons  that  sell  or  offer  to  sell  only 
funeral  goods  or  only  funeral  services 
are  not  considered  "funeral  providers." 
In  other  words,  the  non-traditional 
members  of  the  funeral  industry,  such 
as  cemeteries  and  casket  retailers,  do 
not  meet  the  definition  of  "funeral 
provider"  and  are  thus  not  subject  to  the 
Rule's  provisions.  The  Commission 
considered  expanding  the  definition  of 
funeral  provider  in  the  mandatory 
review  that  culminated  in  the  1994 
amended  Rule.  At  that  time,  the  non- 
traditional  sellers  had  only  just  begun  to 
enter  the  market  for  funeral  goods  and 
services.  Accordingly,  the  Commission 
determined  not  to  expand  coverage  to 
other  segments  of  the  funeral  industry  at 
that  time.  Since  then  the  Commission 
has  stayed  abreast  of  the  increased  entry 
of  non-traditional  entities  into  the  sale 
of  both  funeral  goods  and  services.  As 
competition  has  been  increasing  in  the 
sale  of  caskets  and  other  funeral  goods 
and  services,  the  Commission  believes 
that  it  is  time  to  reconsider  whether  it 


human  remains  by  cremation  (i.e.,  "a  heating 
process  which  incinerates  human  remains,' 
§  453.1(e)).  without  formal  viewing,  visitation,  or 
ceremony  with  the  body  present,"  FAMSA  suggests 
that  some  hineral  providers  may  charge  a  fee  for  the 
actual  cremation  of  a  body  that  may  not  be  reflected 
on  the  General  Price  List  item  price  for  a  "direct 
cremation"  under  §453.2(b)(4)(ii)(C). 

6  September  24,  1997  FAMSA  letter. 

^  16  CFR  453.1(1). 

*M.  (Emphasis  added).  Funeral  goods  are,  "the 
goods  which  are  sold  or  offered  for  sale  directly  to 
the  public  for  use  in  connection  with  funeral 
services."  Funeral  services  are,  "any  services  which 
may  be  used  to:  (1)  Care  for  and  prepare  deceased 
human  bodies  for  burial,  cremation  or  other  final 
disposition;  and  (2)  arrange,  supervise  or  conduct 
the  funeral  ceremony  or  the  final  disposition  of 
deceased  human  bodies."  16  CFR  453.(l)(h)&(j). 


would  be  in  the  public  interest  to 
expand  the  coverage  of  the  Funeral  Rule 
to  include  non-traditional  providers  of 
funeral  goods  and  services.  Therefore, 
the  Commission  sohcits  comments  on 
whether  it  is  now  desirable  to  revise  the 
Rule's  definition  of  "funeral  provider." 

2.  Casket  Handling  Fees  Clarification 

Section  453.4(b){2)(i){A)  of  the  Rule 
mandates  a  specifically-worded 
disclosure  informing  the  consumer  that 
"(y)ou  may  choose  only  the  items  you 
desire."  The  general  purpose  of  this 
provision  is  to  make  it  possible  for 
consiuners  to  freely  select  funeral  goods 
and  services.  In  other  words,  consumers 
should  pay  for  orUy  those  goods  and 
services  they  select.  Funeral  providers 
are  required  to  "unbundle"  their 
offerings  and  allow  for  selection  of 
individual  funeral  goods  and  services. 

When  the  Rule  was  amended  in  1994, 
§  453(b)(2)(i)(A)  was  augmented  by  the 
addition  of  §453.4(b)(l)(ii),  which 
specifies  that  it  is  an  unfair  or  deceptive 
practice  for  funeral  providers  to: 

Charge  any  fee  as  a  condition  to  furnishing 
any  funeral  goods  or  funeral  services  to  a 
person  arranging  a  funeral,  other  than  the 
fees  for:  (1)  Services  of  funeral  director  and 
staff,  permitted  by  §453.2(b)(4)(iii)(C);  (2) 
other  funeral  services  and  funeral  goods 
selected  by  the  purchaser;  and  (3)  other 
funeral  goods  or  services  required  to  be 
purchased,  as  explained  on  the  itemized 
statement  in  accordance  with  §  453.3(d)(2). 

Therefore,  funeral  providers  are 
prohibited  from  charging  any  fee  that  is 
not  for  the  services  of  the  funeral 
director,  or  the  items  selected  by  the 
consumer.  Placing  such  a  limitation  on 
permissible  fees  was  specifically 
intended,  in  part,  to  prohibit  a  funeral 
provider  fi-om  charging  consumers  a  fee 
for  using  a  casket  purchased  from  some 
source  other  them  that  funeral  provider. 
The  Commission,  in  amending  the  Ride, 
determined  that  "substantial  'casket 
handling  fees'  are  imposed  on 
consumers  by  a  significant  proportion  of 
providers  wherever  third-party  casket 
sellers  exist,  and,  as  a  result,  frustrate 
the  Rule's  'imbundling'  requirements 
and  result  in  the  reduction  of  potential 
competition.'"^  The  Commission  found 
that  some  providers  implemented  casket 
handling  fees  "because  of  their 
competitive  reluctance  to  shift  overhead 
costs  and  profit  from  the  casket  mark-up 
to  professional  services  fees,"  while 
other  providers  used  handling  fees  as  a 
"direct  response  to  third'party 
competition."  '*'  The  Commission 
determined  that  "the  Rule  should 
require  providers  to  recoup  costs  and 


profits  lost  to  third-party  casket  sales  in 
ways  that  do  not  violate  the  intent  of  the 
Rule's  'unbiuidling'  provision."  " 

Since  the  amenoinent  of  the  Rule,  the 
Commission  is  aware  that  some  funeral 
providers  may  employ  certain  practices 
that  may  undermine  the  benefit  to 
consiuners  and  to  competition  intended 
by  the  Rule's  luibundling  provisions. 
Although  the  Rule  limits  permissible 
fees,  it  does  not  regulate  the  prices  that 
funeral  providers  may  charge,  nor  does 
it  prohibit  the  offering  of  funeral 
packages.'*  Neither  the  Commission  nor 
staff  hitherto  has  interpreted  the  Rule  to 
prohibit  the  offering  of  such  packages  at 
a  discount — that  is,  offering 
combinations  of  funeral  goods  and 
services  which,  if  purchased  together, 
are  offered  at  a  lower  price  in  aggregate 
than  if  the  consumer  was  to  purchase 
each  good  and  service  individually. 
Even  though  the  Third  Circuit  has  noted 
that  the  Commission,  in  drafting  its 
casket  handling  fee  prohibition,  drew  a 
distinction  between  a  direct  "fee"  and  a 
"discount,"  "  as  a  practical  matter,  the 
distinction  between  a  "fee"  as  it  is  used 
by  the  Rule,  and  a  "discount",  as  offered 
by  funeral  providers,  may  be  blurred. 
For  example,  the  prices  of  itemized 
goods  and  services  (appearing  on  the 
General  Price  List)  may  in  some 
instances  be  inflated  to  the  point  of 
fictitiousness.  Thus,  virtually  all 
consumers  would  choose  to  purchase 
"discount  packages."  resulting  in  a 
situation  where  the  discount  package 
represents  the  de  facto  prices  for  the 
goods  and  services.  Such  a  scenario  may 
restrict  consumer  choice  in  a  manner 
that  frustrates  the  intended  purpose  of 
the  Rule.  Further,  some  members  of  the 
funeral  industry  have  alleged  that 
because  such  "discount  packages"  are 
often  conditioned  on  the  purchase  of  a 
casket,  these  packages  are  artificially 
constructed  by  certain  funeral  providers 
in  order  to  eliminate  competition  in 
casket  sales. 

As  a  result  of  the  differing  views  that 
have  emerged  in  the  funeral  industry 
with  respect  to  the  reach  of  the  casket 
handling  fee  prohibition  and  its  effect 
on  certain  types  of  discount  packaging, 
the  Commission  is  concerned  about  the 
effectiveness  of  the  casket  handling  fee 
prohibition.  Even  at  the  time  of  the  1994 


»59FRat  1604. 
'Old. 


"Id. 

'-"You  (the  funeral  provider)  may  still  offer 
funeral  packages,  as  long  as  they  are  offered  in 
addition  to.  not  in  place  of.  itemized  prices." 
Complying  with  the  Funeral  Rule,  a  Business  Guide 
Produced  by  the  Federal  Trade  Commission 
("Compliance  Guide"!  &{  p.  24. 

'^Pennsylvania  Funeral  Dirs.  Asa'n..  Inc.  v.  FTC, 
41  F.3d  8l'.  90  (3rd  Cir.  1994)  (noting  Jiat  "the  FTC 
distinguishes  direct  handling  fees  from  offering 
discounts  to  people  who  buy  caskets  from  the 
funeral  home"). 
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Funeral  Rule  amendment,  the 
CommJBsion  staff  report  reflected  a  level 
of  unceftainty  regarding  funeral 
packages  as  they  relate  to  the  casket 
handlii  ig  fee  prohibition  when  it  stated: 

Of  cot  irse.  enforcement  issues  might  arise 
if,  as  a  n  ssult  of  those  package  prices, 
consumisrs'  choices  were  being  restricted  or 
additioi^  al  fees  above  the  itemized  cost  of 
caskets  ( ir  services  were  being  assessed.'* 

Accordingly,  the  Conunission 
specifidally  seeks  comments  on  the 
casket  handling  fee  prohibition,  its 
effectivjness,  and  the  impact  it  has  had 
on  consiuners  and  funerad  providers. 

3. 
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Non-ileclinable  Fees  Currently 

Under  §453.2(b)(4)(iii)(C)(l)  or 
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above,  the  only  fee  that 
providers  can  require  consiuners 
vender  the  Funeral  Rule  is  the  fee 
services."  The  "basic  services 
(Refined  as  the  charge  for  the 
of  the  funeral  director  and 
he  effect  of  this  definition  is  to 
uneral  directors  to  charge  one, 
1 '/  one,  non-declinable  fee  to 
tqe  basic  services  of  the  funeral 
and  staff.  The  Commission 
comments  on  the  efficacy  of  this 

in  ensuring  consumers  the 
amount  of  choice  with  respect 
and  services.  The  Commission 
s  comment  on  the  effect  of  this 
upon  funeral  providers,  and 
(^petition  among  them, 
of  the  "General  Price  List" 
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4.  Revi^on  of  the  "General  Price  List" 

The  C  ommission  also  seeks  comments 
revisions,  additions  or  deletions  that 
made  to  the  required 
osilres  for  the  "General  Price  List" 
described  in  § 453.2(b)(4)).  including 
aqvanced  by  FAMSA,  as 
above. 


C.  Request  for  Comment 


Commission  is  interested  in 
data,  surveys  and  other 
evidence  to  support 
submitted  in  response  to  this 
(Vithout  limiting  the  scope  of 
is  seeking  comment  on,  the 
ion  is  particularly  interested  in 
comments  and  supporting 
he  following  questions: 


Itaff  Report,  at  39  n.  76. 

453. l(p).  The  Compliance  Guide,  at  15, 
this  basic  services  fee  should  include 

are  common  to  virtually  all  forms  of 
or  arrangements  (offered),  such  as 
the  arrangements  and  coordinating  the 

with  the  cemetery,  crematory,  or 
parties.  The  basic  services  fee  should 
:  charges  related  to  other  items  that  must 
ly  listed  on  the  General  Price  List  and 
ci^tomer  may  decline  to  purchase." 


(1)  Is  there  a  continuing  need  for  the 
Fiineral  Rule? 

(a)  What  benefits,  if  any,  has  the  Rule 
provided  to  purchasers  of  fimeral  goods 
and  services? 

(b)  Has  the  Rule  imposed  costs  on 
purchasers? 

(2)  What  changes,  if  any,  should  be 
made  to  the  Ride  to  increase  the  benefits 
of  the  Rule  to  purchasers? 

(a)  How  would  these  changes  affect 
the  costs  the  Rule  imposes  on  the 
funeral  providers  subject  to  its 
requirements? 

(3)  What  significant  burdens  or  costs, 
if  any,  including  costs  of  compliance, 
has  Uie  Rule  imposed  on  funeral 
providers  subject  to  its  requirements? 

(a)  Has  the  Rule  provided  benefits  to 
such  funeral  providers? 

(4)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  funeral  providers 
subject  to  its  requirements? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Rule? 

(5)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

(6)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rule? 

(7)  What  significant  burdens  or  costs, 
if  any,  including  costs  of  compliance, 
has  the  Rule  imposed  on  small  funeral 
providers  subject  to  its  requirements? 

(a)  How  do  these  burdens  or  costs 
differ  from  those  imposed  on  larger 
funeral  providers  subject  to  the  Rule's 
requirements? 

(8)  To  what  extent  are  the  burdens  or 
costs  that  the  Rule  imposes  on  small 
funeral  providers  similar  to  those  that 
small  funeral  providers  would  incur 
under  standard  and  prudent  business 
practices? 

(9)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  small  funeral 
providers? 

(a)  How  would  these  changes  affect 
the  benefits  of  the  Rule? 

(b)  Would  such  changes  adversely 
affect  the  competitive  position  of  larger 
funeral  providers? 

(10)  How,  if  at  all,  has  the  Rule 
affected  the  relative  number  of 
consumers  who  contact  more  than  one 
funeral  home  before  deciding  which  one 
to  use? 

(11)  How,  if  at  all,  has  the  Rule 
benefitted  consumers  by: 

(a)  Alerting  consumers  to  the 
importance  of  price  information  and 
ensuring  that  they  obtain  such 
information  at  the  critical  point  of 
choosing  a  provider? 

(b)  Providing  information  about 
different  purchase  options? 


(c)  Protecting  consumers  from 
injurious  misrepresentations? 

(d)  Requiring  authorization  prior  to 
embalming? 

(e)  Prohibiting  providers  from 
conditioning  the  purchase  of  a  wanted 
item  on  the  purchase  of  an  unwanted 
item? 

(12)  How  have  prices  changed  (in 
total  and  for  specific  funeral  goods  and 
services)  since  the  Rule  was  amended  in 
1994?  To  what  extent,  if  at  all,  are  these 
changes  attributable  to  the  Rule? 

(1 3)  Have  the  relative  prevalence  of: 
(a)  Ground  burials;  (b)  cremations;  (c) 
above-ground  entombment;  or  (d)  other 
dispositions,  increased  or  decreased 
since  the  Rule  was  amended  in  1994? 
To  what  extent,  if  at  all,  has  the  Rule 
influenced  these  changes? 

(14)  How,  if  at  all,  since  the  Rule  was 
amended  in  1994,  have  the  following 
factors  changed? 

(a)  The  number,  size,  and  type  of 
providers  of  funered  goods  and  services 
in  the  industry? 

(b)  The  ability  of  new  providers,  both 
traditional  and  non-traditional,  to  enter 
the  industry? 

(c)  What  types  of  non-traditional 
entrants  have  appeared  in  the  industry, 
and  how  are  they  different  from 
traditional  providers? 

(d)  Mergers  and  other  types  of 
consolidation  in  the  fimeral  industry? 

(e)  Profits  of  funeral  industry 
members? 

(15)  How,  if  at  all,  has  the  Rule 
affected  the  cremation  industry?  Should 
the  Rule  be  amended  to  include  within 
its  scope  unfair  and  deceptive  practices 
by  crematories,  if  any? 

(16)  To  what  extent  are  providers  of 
funeral  goods  and  services  complying 
with  the  Rule  overall,  and  with  each  of 
its  component  requirements? 

(17)  What  difficulties,  if  any,  are 
providers  of  funeral  goods  and  services 
experiencing  in  complying  with  the 
Rule? 

(18)  How  has  the  National  Funeral 
Directors  Association's  Funeral  Rule 
Offenders  Program  ("FROP")  affected 
compliance  with  the  Rule,  if  at  all? 

(19)  Do  consumers  who  receive 
itemized  price  information  at  the 
inception  of  the  arrangements 
conference  tend  to  spend  less  on 
funerals  than  those  who  receive  such 
information  later? 

(20)  Do  consumers  who  make  pre- 
need  arrangements  spend  less  on 
funerals  than  those  who  do  not?  If  so, 
why?  Does  receiving  price  information 
at  the  inception  of  a  pre-need 
arrangements  conference  contribute  to 
decreased  spending?  Does  it  encourage 
or  facilitate  comparison  shopping? 

(21)  Should  the  requirement  that 
itemized  price  lists  be  given  to 
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consumers  at  the  beginning  of 
discussions  about  funeral  arrangements 
be  modified?  If  so,  how?  What  would  be 
the  relative  costs  and  benefits  of  such  a 
modified  provision? 

(22)  Should  the  Commission  expand 
the  definition  of  "funeral  provider"  in 
order  to  bring  non-traditional  members 
of  the  funeral  industry  within  the  scope 
of  the  Funeral  Rule  s  coverage?  Are 
consimiers  being  harmed  by  the  current 
limitation  on  the  scope  of  the  Rule's 
coverage? 

(a)  What  definition  should  be  used  to 
delineate  those  entities  and  individuals 
subject  to  the  Funeral  Rule? 

(b)  What  are  the  costs  and  benefits  of 
broader  definitions? 

(23)  Should  non-traditional  providers 
of  funeral  goods  and  services  be  subject 
to  only  certain  provisions  of  the  Funeral 
Rule? 

(a)  If  so,  to  which  provisions  should 
they  be  subject? 

(24)  Does  the  prohibition  on  more 
than  one  non-declinable  fee  reduce 
barriers  to  competition  and  increase 
consumer  choice? 

(a)  Has  this  prohibition  been  effective 
to  ensure  that  consumers  can  choose 
and  pay  for  only  the  individual  goods 
and  services  that  they  desire? 

(b)  Has  this  prohibition  been  effective 
to  protect  consumers'  right  to  decline 
unwanted  goods  and  services? 

(c)  What  are  the  benefits  conferred 
upon  consumers  or  competition  by  this 
prohibition? 

(d)  What  costs  or  other  burdens  has 
this  provision  imposed  upon  providers 
of  funeral  goods  and  services? 

(25)  What  new  fees,  prices,  goods  or 
services  have  emerged  in  the  sale  of 
funeral  goods  and  services,  since  the 
Rule  was  amended  in  1994? 

(26)  Have  the  1994  amendments  been 
effective  in  prohibiting  casket  handling 
fees?  If  so,  what  benefits  or  costs  have 
resulted  from  these  amendments? 

(27)  How  widespread  is  it  for  funeral 
providers  to  offer  substantial  discounts 
on  funeral  packages  that  include  a 
casket  from  the  funeral  home? 

(a)  To  what  extent  does  such 
discounting  tend  to  restrict  consumers' 
choices? 

(28)  Should  the  requirement  for  a 
General  Price  List  be  modified?  If  so, 
how? 

(a)  Are  there  any  new  fees,  prices, 
goods  or  services  which  should  be 
added  to  the  General  Price  List 
requirements? 

1 .  Should  the  Rule  require  that  the 
price  of  private  viewing  without 
embalming  be  included  on  the  General 
Price  List? 

2.  Should  the  Rule  require  that  the 
price  of  donating  a  body  to  a  medical 


school  be  included  on  the  General  Price 
List? 

3.  Are  the  Rule's  requirements 
(§453.2(b)(4)(ii)(C))  to  disclose  on  the 
General  Price  List  the  price  for  direct 
cremation  effective  to  prevent  deception 
regarding  the  amount  a  consumer  will 
pay  to  have  a  funeral  provider  dispose 
of  a  body  by  cremation?  Should  the  Rule 
also  include  an  express  requirement  that 
the  disclosed  price  of  "direct 
cremation"  include  the  actual  price  to 
have  a  body  cremated? 

4.  Should  the  Rule  require  that  the 
price  of  renting  a  casket  in  connection 
with  a  cremation  be  included  on  the 
General  Price  List? 

(b)  Are  there  any  fees,  prices  or 
services  which  should  be  deleted  from 
the  General  Price  List? 

(c)  Are  there  any  other  revisions  that 
should  be  made  to  the  current 
provisions  in  the  General  Price  List? 

(d)  For  any  cheuige  made  in  response 
to  this  question,  what,  if  any,  would  be 
the  costs  and  benefits  to  consumers  and 
to  funeral  providers? 

(29)  The  Rule  applies  to  both  pre-need 
and  at-need  funeral  arrangements. 
Should  pre-need  and  at-need  consumers 
be  treated  differently?  If  so,  why? 

(c)  Can  a  funeral  provider  readily 
distinguish  between  a  pre-need  and  an 
at-need  customer  or  will  this  complicate 
compliance  with  the  Rule? 

(30)  Are  there  widespread  unfair  or 
deceptive  practices  occurring  with 
respect  to  the  pre-arrangement  of  and 
pre-payment  for  funerals  by  consumers? 
What  are  these  practices?  How  could 
these  practices  be  remedied?  Are  these 
remedies  within  the  Commission's 
authority  and  jurisdiction?  Would  the 
benefits  to  consumers  likely  to  result 
from  such  remedies  outweigh  the  likely 
costs  to  funeral  providers  or  other 
industry  members? 

D.  Invitation  to  Comment 

In  reviewing  the  Funeral  Rule, 
Commission  staff  will  consider  all 
comments  submitted  by  July  12,  1999. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  Commission 
regulations,  on  normal  business  days 
between  the  bom's  of  8:30  a.m.  and  5 
p.m.  at  the  Public  Reference  Section, 
Room  130,  Federal  Trade  Commission. 
600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580.  In  addition, 
comments  will  be  placed  on  the  Internet 
at  the  FTC's  web  site:  <http:// 
www.ftc.gov>. 

E.  Public  Workshop  Conference 

Commission  staff  will  conduct  a 
Public  Workshop  Conference  to  discuss 


written  comments  received  in  response 
to  this  Request  for  Comments.  The 
piu-pose  of  this  conference  is  to  afford 
Commission  staff  and  interested  parties 
a  further  opportunity  to  openly  discuss 
and  explore  issues  raised  during  the 
Rule  Review,  and,  in  particular,  to 
examine  publicly  any  areas  of 
significant  controversy  or  divergent 
opinions  that  are  raised  in  the  written 
comments.  Commission  staff  will 
consider  the  views  and  suggestions 
made  during  the  conference,  in 
conjunction  with  the  written  comments, 
in  formidating  its  final  recommendation 
to  the  Commission  concerning  the 
review  of  the  Funeral  Rule. 

Commission  staff  will  select  a  limited 
number  of  parties,  from  among  those 
who  submit  written  comments  and 
express  an  interest  in  participating  in 
the  workshop  conference,  to  represent 
the  significant  interests  affected  by  the 
Rule  Review.  These  parties  will 
participate  in  an  open  discussion  of  the 
issues.  It  is  contemplated  that  the 
selected  parties  might  ask  and  answer 
questions  based  on  their  respective 
comments.  In  addition,  the  conference 
will  be  open  to  the  general  public. 
Members  of  the  general  public  who 
attend  the  conference  may  have  an 
opportunity  to  make  a  brief  oral 
statement  presenting  their  views  on 
issues  raised  in  the  Rule  Review.  Oral 
statements  of  views  by  members  of  the 
general  public  will  be  limited  to  a  few 
minutes  in  length.  The  time  allotted  for 
these  statements  will  be  determined  on 
the  basis  of  the  time  allotted  for 
discussion  of  the  issues  by  the  selected 
parties,  as  well  as  by  the  number  of 
persons  who  wish  to  make  statements. 

Written  submissions  of  views,  or  any 
other  written  or  visual  materials,  will 
not  be  accepted  during  the  conference. 
The  discussion  will  be  transcribed  and 
the  transcription  placed  on  the  public 
record. 

The  conference  will  be  held  in  the 
fall.  A  forthcoming  announcement  will 
provide  the  exact  date{s)  and  location. 
Parties  interested  in  participating  must 
notify  the  Commission  staff  by  July  12, 
1999' 

List  of  Subjects  in  16  CFR  Part  453 

Funerals,  Trade  practices. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 
(FR  Doc,  99-11260  Filed  5^-99;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  C^R  Parts  59  and  61 
RIN  3M7-AC79 

National  Flood  Insurance  Program 
(NRF);  Inspection  of  Insured 
Struqtures  by  Communities 

AGENCY:  Federal  Emergency 
Mana  gement  Agency  (FEMA). 
ACTIOfi:  Proposed  rule. 


SUMM  ^RY:  This  proposed  rule  would 
estab  ish  an  inspection  procedure  under 
the  N  itional  Flood  Insurance  Program 
(NFH )  to  help  verify  that  structures  in 
a  con  munity  comply  with  the 
comn  lunity's  floodplain  management 
ordin  mce  and  to  ensure  that  property 
owne  rs  pay  flood  insurance  premiums 
comn  lensurate  with  their  flood  risk.  The 
propc  sed  inspection  procedure  would 
requi)  e  owners  of  insured  buildings  to 
obtaii  I  an  inspection  from  community 
flood  )lain  management  officials  as  a 
condi  tion  of  renewing  the  Standard 
Flood  Insurance  Policy  (SFIP)  on  the 
build  ng.  FEMA  proposes  to  undertake 
the  in  spection  procedure  on  a  pilot 
proje<t  basis  only  in  two  communities, 
Monroe  County,  Florida  and  the 
incor]  lorated  Village  of  Islamorada 
locat€  d  in  Monroe  County.  We  would 
make  any  decision  to  implement  the 
inspet  :tion  procedure  in  other  NFIP 
partic  ipating  communities  outside  of 
Monr  ►e  County,  Florida  only  after 
comp  eting  the  pilot  inspection 
procei  liu'e  within  the  selected 
comn  unities  and  after  an  evaluation  to 
detemine  the  procedure's  effectiveness. 
DATESt  Please  send  comments  on  or 
befor^July  6,  1999. 

AODRE  SSES:  Please  send  your  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
Gener  il  Coimsel,  Federal  Emergency 
Mana|[ement  Agency,  500  C  Street  SW., 
room  p40.  Washington,  DC  20472, 
(facsiiiile)  202-646-4536,  or  (email) 
rules&fema  .gov. 

FOR  FARTHER  INFORMATION  CONTACT:  Don 
Beaton,  Federal  Emergency  Management 
Agenqy,  Federal  Insurance 
Administration,  202-646-3442, 
(facsiiiile)  202-646-4327  or  Lois 
Forstar,  Federal  Emergency 
Management  Agency,  Mitigation 
Directorate,  202-646-2720,  (facsimile) 
202-6|46-25  77. 

SUPPLEMENTARY  INFORMATION: 

Backj  round 

Con  »ress  created  the  National  Flood 
Insure  nee  Program  (NFIP)  in  1968  to 
provic  e  Federally  supported  flood 
insura  nee  coverage,  which  generally 


had  not  been  available  from  private 
insurance  companies.  The  program  is 
based  on  an  agreement  between  the 
Federal  Government  and  each 
floodprone  community  that  chooses  to 
participate  in  the  program.  FEMA  makes 
flood  insiu'ance  coverage  available  to 
property  owners  provided  that  a 
community  adopts  and  enforces 
floodplain  management  regulations  that 
meet  or  exceed  the  minimum 
requirements  of  the  NFIP  set  forth  in 
part  60  of  the  NFIP  Floodplain 
Management  Regulations  (44  CFR  part 
60). 

Goal  to  reduce  flood  losses.  A  major 
goal  of  the  NFIP  is  to  reduce  flood  losses 
by  implementing  floodplain 
management  regulations  that  protect 
new  and  substcmtially  improved 
construction  in  floodprone  areas  from 
flood  damages.  Without  community 
oversight  of  building  activities  and 
development  in  the  floodplain,  the  best 
efforts  of  some  toj-educe  flood  losses 
could  be  imdermined  or  destroyed  by 
the  careless  building  of  others. 
Community  enforcement  of  a  floodplain 
management  ordinance  is  critical  in 
protecting  a  building  from  futiu-e  flood 
damages,  in  reducing  taxpayer  funded 
disaster  assistance,  and  also  in  keeping 
flood  insurance  rates  affordable. 

We  base  the  NFIP  flood  insurance 
rates  for  new  construction  on  the  degree 
of  the  flood  risk  reflected  by  the  flood 
risk  zone  on  the  Flood  Insurance  Rate 
Map  (FIRM)  that  we  produce  for  the 
conununity.  Flood  insurance  rates  also 
take  into  accoimt  a  niunber  of  other 
factors  including  the  elevation  of  the 
lowest  floor  above  or  below  the  Base 
Flood  Elevation  (the  elevation  of  the 
100-year  flood  frequency),  type  of 
building,  number  of  floors,  and  the 
existence  of  a  basement  or  an  enclosiu«. 

Inspection  procedure.  We  intend  to 
underteike  the  inspection  procedure  on 
a  pilot  project  basis  in  Monroe  County 
and  the  Village  of  Islamorada,  Florida. 
The  Village  was  formerly  part  of 
unincorporated  Monroe  County,  and 
incorporated  as  a  separate  community 
in  January  1998.  We  would  require  that 
areas  in  Monroe  County  that  incorporate 
and  become  a  separate  community  on  or 
after  January  1,  1999  to  participate  in 
the  inspection  procedure  as  a  condition 
of  joining  the  NFIP.  The  purpose  of  the 
proposed  inspection  procedure  is  to 
provide  an  additional  means  for  the 
pilot  communities  to  identify  whether 
post-FIRM  structures,  i.e.,  those 
structiu-es  built  after  the  effective  date  of 
the  FIRM,  are  in  compliance  with  the 
community's  floodplain  management 
ordinance.  The  proposed  inspection 
procedure  would  also  enable  FEMA  to 
verify  that  structures  insured  under  the 


NFIP  are  properly  rated.  Post-FIRM 
construction  is  charged  an  actuarial  rate 
that  must  fully  reflect  the  risk  of 
flooding.  Because  Post-FIRM 
construction  is  actuarially  rated, 
buildings  constructed  in  compliance 
with  commimity  floodplain 
management  regulations  pay  flood 
insiu-ance  premiums  based  on  rates  that 
are  in  most  cases  significantly  lower 
than  rates  charged  for  buildings  built  in 
violation  of  these  requirements. 

We  would  make  a  decision  whether  to 
implement  the  inspection  procedure  in 
other  NFIP  participating  communities 
outside  of  Monroe  Coimty,  Florida  only 
after  the  pilot  inspection  procedure  is 
complete  within  the  selected 
communities  and  we  complete  an 
evaluation  to  determine  the  procediu«'s 
effectiveness. 

Selection  of  Communities  To 
Participate  in  the  Pilot  Inspection 
Procedure 

We  selected  Monroe  County  and  the 
Village  of  Islamorada,  Florida  for  the 
proposed  pilot  inspection  procedure 
due  to  unique  circiunstances  in  these 
commimities  and  their  willingness  to 
participate  in  this  procedure.  The 
proposed  inspection  procedure  would 
apply  only  to  NFIP  post-FIRM  insiu-ed 
buildings  in  the  Special  Flood  Hazard 
Areas  (SFHAs)  of  Monroe  County  and 
the  Village  of  Islamorada  that  are 
possible  violations  of  the  communities' 
floodplain  management  ordinance. 
Areas  designated  as  SFHAs  on  the 
FIRMs  are  based  on  a  flood  that  would 
have  a  one-percent  chance  of  being 
equaled  or  exceeded  in  any  given  year 
(the  100-year  flood).  One-percent  aimual 
chance  floods  are  shown  on  the  FIRMs 
as  A  Zones  or  V  Zones. 

Susceptibility  of  the  area  to  flooding. 
Moiu'oe  Coimty,  Florida  is  the 
southernmost  county  in  the  State  of 
Florida  and  the  continental  United 
States  and  includes  the  islands  of  the 
Florida  Keys.  The  Village  of  Islamorada 
is  located  in  Monroe  County,  Florida 
and  is  a  separate  NFIP  participating 
community.  The  entire  portion  of  tiie 
County  that  is  located  on  the  mainland 
Florida  peninsula,  along  with  the 
islands  located  in  Biscayne  Bay  and  the 
northern  part  of  Florida  Bay,  are  a  part 
of  the  Everglades  N&tional  Park.  Most  of 
the  development  in  Monroe  Coimty  is 
located  in  the  Florida  Keys.  Almost  the 
entire  County,  including  the  Village  of 
Islamorada,  could  be  inundated  by  the 
base  flood  or  100-year  flood  (a  flood 
having  a  one  percent  chance  of  being 
equaled  or  exceeded  in  any  given  year). 
We  have  identified  velocity  zones  (V 
Zones),  SFHAs  associated  with  wave 
action,  along  the  coastline  of  Monroe 
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County  and  the  Village  of  Islamorada 
and  designated  the  remaining  portion  of 
the  SFHAs  A  Zones.  Only  portions  of 
Key  Largo,  Cotton  Key,  and  Upper 
Matecumbe  Key  have  areas  with  groimd 
elevations  high  enough  to  be  outside  of 
the  SFHA. 

FEMA  findings  in  Monroe  County.  In 
August  1995,  we  conducted  a 
Commimity  Assistance  Visit  (CAV)  in 
Monroe  Coxuity,  Florida.  At  that  time, 
the  Village  of  Islamorada  was  not 
incorporated  and  was  still  part  of 
Monroe  County.  The  purpose  of  a  CAV 
is  to  assess  an  NFIP  community's 
floodplain  management  program  and  to 
provide  whatever  assistance  the 
community  needs  to  administer  its 
floodplain  management  ordinance 
effectively  when  program  deficiencies 
or  violations  are  identified.  One  of  the 
more  serious  problems  that  we 
identified  through  the  1995  CAV  was 
the  widespread  use  of  the  enclosed  area 
below  the  lowest  floor  of  elevated 
buildings  for  uses  other  than  parking, 
access,  or  storage.  CAVs  that  we 
conducted  in  1982  and  1987  also 
identified  the  use  of  enclosed  areas 
below  elevated  buildings  as  living  space 
as  a  problem. 

NFIP  floodplain  management 
regulations.  Under  the  NFEP  Floodplain 
Management  Regulations  at  44  CFR 
60.3,  all  new  construction  and 
substantial  improvements  of  structures 
in  A  Zones  on  the  community's  FIRM 
that  have  fully  enclosed  areas  below  the 
lowest  floor  of  an  elevated  building  can 
only  be  used  for  parking,  access,  or 
storage.  The  enclosed  area  must  be 
designed  to  include  openings  to 
equalize  hydrostatic  flood  pressure  on 
exterior  walls  by  allowing  for  the 
automatic  entry  and  exit  of  floodwaters 
[44  CFR  60.3(c)(5)].  In  V  Zones,  new 
construction  and  substantial 
improvements  must  have  the  space 
below  the  lowest  floor  either  free  of 
obstruction  or  constructed  with  open 
wood  lattice-work,  insect  screening,  or 
non-supporting  breakaway  walls, 
intended  to  collapse  under  wind  and 
water  loads  without  causing  collapse, 
displacement,  or  other  structural 
damage  to  the  elevated  portion  of  the 
building  or  supporting  foundation 
system.  The  area  below  the  lowest  floor 
of  an  elevated  building  in  V  Zones  can 
only  be  used  for  parking,  access,  or 
storage. 

In  addition,  owners  must  build  the 
area  below  the  lowest  floor  of  an 
elevated  building  using  flood  resistant 
materials  and  must  use  construction 
methods  and  practices  that  minimize 
flood  damages.  Owners  must  also  build 
with  electrical,  heating,  ventilation, 
plumbing,  and  air  conditioning 


equipment  and  other  service  facilities 
that  are  designed  or  located  so  as  to 
prevent  water  from  entering  or 
accumulating  within  the  components 
diuing  conditions  of  flooding. 

Flood  damages  potential.  Allowing 
uses  other  than  parking,  access,  or 
storage  in  the  enclosed  area  below  the 
Base  Flood  Elevation  significantly 
increases  the  flood  damage  potential  to 
the  area  below  the  lowest  floor  of  the 
elevated  building.  Improperly 
constructed  enclosure  walls  and  utilities 
can  tear  away  and  damage  the  upper 
portions  of  the  elevated  building 
exposing  the  building  to  greater  damage. 
Improperly  constructed  enclosures  can 
also  result  in  flood  forces  being 
transferred  to  the  elevated  portion  of  the 
building  with  the  potential  for 
catastrophic  damage.  If  a  flood  disaster 
occiu'S,  the  impact  will  go  beyond  the 
building  itself.  If  the  ground  level 
enclosure  is  finished  with  living  spaces, 
there  is  an  increased  risk  to  lives. 
Residents  who  live  in  these  ground  level 
enclosiu-es  may  not  be  fully  aware  of  the 
flood  risk.  Along  with  significant  flood 
damages  to  the  building  and  the 
potential  for  loss  of  life,  the  community, 
the  State,  and  the  Federal  Govenmient 
will  face  costly  outlays  for  flood  fighting 
and  rescue  operations,  response,  and 
recovery  as  well  as  taxpayer  funded 
disaster  assistance. 

Limited  flood  insurance  coverage. 
Because  the  area  below  the  lowest  floor 
of  an  elevated  building  has  a  greater 
exposure  to  flood  waters,  there  is 
limited  coverage  in  this  area  for  elevated 
post-FIRM  buildings,  as  provided  for  in 
the  Standard  Flood  Insurance  Policy 
(SFIP)  under  Article  6— Property  Not 
Covered.  This  provision  of  the  SFIP, 
effective  since  October  1, 1983,  limits 
coverage  for  enclosures,  including 
personal  property  contained  therein. 
However,  we  provide  coverage  for 
enclosures  below  the  elevated  floors  of 
elevated  buildings  for  essential  building 
elements,  namely,  siunp  pumps,  well 
water  tanks  and  pumps,  oil  tanks, 
furnaces,  hot  water  heaters,  clothes 
washers  and  dryers,  freezers,  air 
conditioners,  heat  pumps,  electrical 
junction  and  circuit  breaker  boxes, 
elevators,  natural  gas  tanks,  pumps  or 
tanks  related  to  solar  energy,  cisterns, 
and  stairways  and  staircases  attached  to 
the  building.  Also,  foundation  elements 
that  support  the  building  are  insurable 
under  the  NFIP.  We  do  not  cover  such 
items  as  finished  enclosure  walls,  floors, 
ceilings,  and  personal  property  such  as 
rugs,  carpets,  and  furniture. 

In  1983,  we  limited  the  coverage  for 
enclosed  areas  below  elevated  buildings 
and  in  basement  areas  due  to  the 
financial  losses  we  experienced  when 


we  provided  full  coverage  in  these 
areas.  In  order  to  provide  insurance 
coverage  for  the  items  that  we  exclude 
under  the  SFIP,  we  would  have  to 
charge  significantly  higher  insurance 
rates,  which  would  make  flood 
insurance  on  the  building  and  its 
contents  unaffordable  for  many  property 
owners. 

In  spite  of  the  limited  coverage 
afforded  for  these  enclosed  areas,  they 
affect  the  rating  of  the  policy.  As 
previously  mentioned  in  "Flood 
damages  potential",  flood  forces  can  be 
transferred  to  the  elevated  portion  of  the 
building  causing  severe  damages.  This 
damage  potential  is  recognized  in  the 
rates  by  adding  rate  loadings  based  on 
the  size  of  the  enclosure  and  whether 
the  enclosure  contains  covered 
machinery  or  equipment.  The  proposed 
inspection  procedure  will  ensure  that 
the  policyholders  with  buildings  that 
have  enclosings  are  paying  premiums 
commensurate  with  their  flood  risk. 

Floodplain  management  criteria.  The 
limitation  of  flood  insurance  coverage 
for  the  enclosed  area  of  an  elevated 
building  is  consistent  with  the  NFIP 
floodplain  management  criteria.  These 
criteria  limit  the  use  of  the  enclosed 
space  to  parking,  access,  and  storage, 
require  use  of  flood  resistant  materials, 
require  openings  in  foundation  walls  in 
A  Zones,  require  the  area  below  the 
lowest  floor  of  an  elevated  building  in 
V  Zones  to  be  fi^e  of  obstruction,  and 
require  that  mechanical,  electrical,  and 
utility  equipment  be  designed  or  located 
to  prevent  flood  waters  from  entering  or 
accumulating  within  the  components. 
Buildings  built  in  compliance  with 
NFIP  floodplain  management  criteria 
will  have  minimal  damage  potential  to 
the  building  and  its  contents. 

Factors  affecting  compliance 
determinations.  There  are  several  factors 
that  have  limited  Monroe  County's 
ability  to  determine  whether  a  building 
with  an  enclosure  complies  with  the 
County's  floodplain  management 
ordinance.  It  is  often  difficult  from  the 
street  to  determine  whether  the 
enclosed  area  below  an  elevated 
building  contains  uses  other  than 
parking,  access,  or  storage.  Although  the 
County  can  seek  consent  and  approval 
of  the  owner  to  inspect  their  property, 
the  community  has  had  limited  success 
in  identifying  violations  using  this 
method.  "The  volume  of  possible 
violations  is  also  a  contributing  factor  in 
the  community's  ability  to  address  this 
problem.  Monroe  County  estimates  that 
there  are  several  thousand  buildings 
with  illegal  enclosures  below  the  lowest 
floor  of  an  elevated  building. 
Furthermore,  a  provision  in  Florida  law 
exempts  "owner-occupied  family 
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reside:  >ces"  from  the  administrative 
warrai  t  inspection  procedure  provided 
luider  State  law  for  identifying  building- 
safety  issues.  Under  Florida  State  law, 
entry  1  y  local  ofBcials  into  owner- 
occupi  ed  single  family  homes  without 
consent  of  the  owner  requires  a  search 
warrai  t,  which  is  extremely  difficidt  to 
obtain,  Consequently,  the  commiuiity 
has  ha  1  little  success  in  identifying 
possib  e  violations  so  that  it  could  then 
requird  actions  to  remedy  the  violations 
to  the  maximiun  extent  possible. 

MoTToe  County  agreement  to 
participate.  Given  these  circumstances, 
Monroe  County  indicated  its  interest  in 
participating  in  the  inspection 

In  January  1997,  a  Monroe 
Citizen's  Task  Force,  which  was 
ed  by  the  Monroe  County  Board 
ty  Commissioners  to  address  the 
illegal  enclosiu^s  below  the 
lowest  floor  of  an  elevated  building, 
recomi  nended  establishment  of  a 
proced  ure  to  require  an  inspection  and 
a  comf  liance  report  before  the  renewal 
of  a  flood  insurance  policy.  On  June  11, 
1998,  t  le  Board  of  County 
Comm  ssioners  of  Monroe  County, 
Floridt ,  passed  a  resolution  that 
reques  ed  FEMA  to  establish  an 
inspec  ion  procedure  for  the  County  as 
a  meai\  s  of  verifjdng  that  insured 
buildiigs  in  the  SFHA  under  the  NFIP 
compl;  ■  with  the  County's  floodplain 
manag  ;ment  ordinance. 

Vilicge  of  Islamorada's  agreement  to 
partici  jate.  The  Village  of  Islamorada 
incorp  irated  as  a  separate  community 
within  Monroe  County  in  January  1998 
and  be  :ame  a  participating  NFIP 
commiinity  on  October  1.  1998.  The 
Village  of  Islamorada  encompasses  four 
of  the  ]  'lorida  Keys  that  would  have 
been  ir  eluded  as  part  of  the  inspection 
procedure  in  Monroe  County.  Because 
of  poss  ible  illegal  enclosures  in  the 
Village  of  Islamorada,  the  community 
indicated  its  interest  in  participating  in 
the  pill  )t  inspection  procedure  in  a  letter 
dated  S  eptember  24,  1998,  in  its 
applies  tion  to  join  the  NFIP. 

Cont  inuing  community 
respon  iibilities.  Nothing  that  would  be 
established  through  this  proposed  pilot 
inspeci  ion  procediire  would  modify 
Monro  s  County  or  the  Village  of 
Islamo  ada's  responsibility  under  the 
NFIP  ti  I  enforce  their  floodplain 
managi  tment  ordinance.  That 
respon  iibility  includes  new 
constri  iction  and  substantial 
imprm  ements  within  the  SFHAs 
pertairting  to  non-insured  buildings  or 
to  insured  buildings  in  which  an 
inspec  ion  was  not  obtained  by  the 
policy  lolder.  We  intend  that  the 
proposed  inspection  procedure  assist 
Moiuo  5  County  and  the  Village  of 


Islamorada  materially  in  identifying  and 
correcting  violations.  We  do  not  intend 
that  this  procedure  be  a  substitute  or 
alternative  for  these  communities  to 
enforce  provisions  within  their  own 
laws  or  ordinances.  When  Monroe 
County  and  the  Village  of  Islamorada 
identify  violations,  they  would  continue 
to  have  the  responsibility  to  remedy  the 
violations  to  the  maximum  extent 
possible  for  all  buildings  in  the  SFHA. 

Awareness  program  for  interested 
people.  We  envision  that  we,  Monroe 
Coimfy,  and  the  Village  of  Islamorada 
will  coordinate  efforts  to  conduct  an 
awareness  program  with  properfy 
owners,  mortgage  lenders,  real  estate 
agents,  insurance  agents,  appraisers,  and 
local  officials  on  this  inspection 
procedure. 

We  would  make  any  decision  to 
implement  the  inspection  procediu-e  in 
other  NFIP  participating  communities 
outside  of  Monroe  Coimty,  Florida  only 
after  completing  the  pilot  inspection 
procediu-e  within  the  selected 
conununities  and  after  an  evaluation  to 
determine  how  effective  the  procedure 
is  in  achieving  NFIP  building 
compliance.  The  evaluation  would 
examine  the  level  of  effort  required  for 
the  communities,  insurance  companies, 
and  us  to  implement  the  procediu-e, 
how  many  non-compliant  structures  are 
brought  into  compliance,  and  whether 
the  procedure  enabled  us  to  determine 
whether  structures  insured  imder  the 
NFIP  are  properly  rated. 

Description  of  the  Pilot  Inspection 
Procedure 

The  proposed  rule  would  establish  a 
pilot  inspection  procedure  that  would 
be  built  around  the  flood  insurance 
policy  renewal  process  and  would  apply 
only  to  NFIP  insured  buildings  in 
SFHAs  in  Monroe  Coimfy  and  the 
Village  of  Islamorada.  The  proposed 
inspection  procedure  would  require 
owners  of  insured  buildings  to  obtain  an 
inspection  from  local  officials  and 
submit  an  inspection  report  as  a 
condition  of  renewing  flood  insurance 
on  the  building. 

Proposed  Endorsement.  Flood 
insurance  policies  with  renewal 
effective  dates  on  and  after  the 
implementation  date  of  the  pilot 
inspection  procedure  would  contain  the 
endorsement  established  in  proposed 
Appendices  (A)(4),  (A)(5),  and  (A)(6)  of 
44  CFR  part  61.  The  endorsement  would 
provide  that  an  inspection  by  the 
community  may  be  required  before  a 
subsequent  renewal  of  the  flood 
insurance  policy.  Policies  issued  as  new 
policies  after  the  effective  date  for 
implementing  the  pilot  inspection 
procediu-e  would  also  contain  the 


endorsement  established  in  proposed 
Appendices  (A)(4),  {A)(5),  and  (A)(6). 
The  proposed  endorsement  would 
amend  all  flood  insurance  policies  (pre- 
FIRM  and  post-FIRM)  on  buildings  in 
Monroe  County  and  the  Village  of 
Islamorada,  Florida.  The  proposed 
changes  to  the  SFIP  would  revise  the 
Voidance,  Reduction  or  Reformation  of 
the  Coverage  provision  and  the  Policy 
Renewal  provision.  A  notice  describing 
the  purpose  of  the  inspection  procedure 
would  accompany  the  new  endorsement 
to  the  SFIP  regarding  the  inspection 
procedure. 

Procedure  established  under  new 
section.  Under  a  new  section,  44  CFR 
59.30,  the  proposed  rule  would 
establish  criteria  for  implementing  a 
pilot  inspection  procedm-e  in  the 
selected  community.  Monroe  County 
and  the  Village  of  Islamorada  previously 
indicated  their  interest  to  participate  in 
the  inspection  procediu-e.  Based  upon 
the  communities'  willingness  to 
participate  in  the  pilot  inspection 
procedure,  the  Associate  Director  for 
Mitigation  and  the  Federal  Insurance 
Administrator  would  establish  a  starting 
date  and  termination  date  based  on  the 
recommendation  of  the  FEMA  Regional 
Director  in  consultation  with  Monroe 
County  and  the  Village  of  Islamorada. 

Information  we  would  provide.  We 
would  provide  Monroe  Coimty  and  the 
Village  of  Islamorada  a  list  of  pre-FIRM 
and  post-FIRM  policies  in  SFHAs  to  use 
in  implementing  the  inspection 
procedure  before  the  effective  date  for 
implementing  the  pilot  inspection 
procedure.  We  would  also  provide  a  list 
of  any  policies  issued  as  new  policies 
after  the  effective  date  for  implementing 
the  pilot  inspection  procedure  to  the 
appropriate  community. 

Community  reviews.  The 
communities  would  agree  to  undertake 
a  review  of  the  pre-FIRM  polices  emd 
provide  a  list  of  insured  buildings  in 
SFHAs  to  FEMA  that  were  incorrectly 
identified  as  a  pre-FIRM  building 
because  they  were  built  or  substantially 
improved  on  or  after  the  effective  date 
of  the  initial  FIRM.  We  would  provide 
the  list  of  buildings  that  may  be 
incorrectly  rated  as  pre-FIRM  to  the 
insurers  for  possible  rerating  under  the 
post-FIRM  rating  rules.  The 
communities  would  also  agree  to 
undertake  a  review  of  all  insiu^d  post- 
FIRM  buildings  in  SFHAs,  including 
those  incorrectly  identified  as  pre-FIRM, 
to  determine  whether  the  building  is  a 
possible  violation  of  the  community's 
floodplain  management  ordinance  and 
provide  this  list  to  us.  We  would  expect 
the  community  to  identify  possible 
violations  of  insiu-ed  post-FIRM 
buildings  in  SFHAs  from  a  visual  street 
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inspection  of  the  building,  from  tax 
records  and  other  documents  on  file  in 
the  community  pertaining  to  the 
property,  and  through  other  community 
procedures. 

We  would  also  expect  the 
communities  to  review  the  list  of  pre- 
FIRM  and  post-FIRM  flood  insurance 
policy  information  before  the  effective 
date  established  for  implementing  the 
inspection  procedure. 

Coordination  of  timeframe  for 
inspections.  We  would  coordinate  with 
each  community  to  determine  the 
appropriate  timeframe  to  implement  the 
inspection  procedure  to  give  each 
community  adequate  time  to  complete 
the  inspections  and  undertake 
enforcement  actions.  Our  determination 
would  be  based  on  the  number  of  pre- 
FIRM  and  post-FIRM  policies  in  each 
community's  SFHAs  and  the  number  of 
potential  inspections  and  enforcement 
actions  the  community  may  need  to 
undertake. 

Public  notice.  Before  the  effective  date 
for  implementing  the  pilot  inspection 
procedure,  Monroe  Coimty  and  the 
Village  of  Islamorada  would  have  to 
provide  adequate  public  notice.  This 
notice  would  take  the  form  of  an 
announcement  in  a  prominent  local 
newspaper  and  other  community 
notices  as  appropriate.  The  Associate 
Director  for  Mitigation  and  the  Federal 
Insurance  Administrator  would  publish 
a  notice  in  the  Federal  Register  that  an 
inspection  procedure  is  to  be 
undertaken  on  a  pilot  project  basis.  This 
notice  would  provide  the  reason  and  the 
starting  date  and  the  termination  date 
for  implementing  the  inspection 
procediue.. 

Notice  to  policyholders.  For  those 
buildings  identified  by  Monroe  County 
and  the  Village  of  Islamorada  as 
possible  violations,  the  insuirer  would 
send  a  notice  to  policyholders 
approximately  6  months  before  the 
policy  expiration  date.  This  notice 
would  state  that  the  policyholder  must 
obtain  an  inspection  from  the 
commimity  and  submit  the  results  of  the 
inspection  as  part  of  the  renewal  of  the 
flood  insurance  policy  by  the  end  of  the 
renewal  grace  period  (30  days  after  date 
of  the  policy  expiration).  The  insurer 
would  send  a  reminder  notice  to  the 
policyholder  with  the  Renewal  Notice 
about  45  to  60  days  before  the  policy 
expires. 

Property  inspection.  The  policyholder 
would  be  responsible  for  contacting  the 
conununity  to  arrange  for  an  inspection. 
The  community  would  inspect  the 
building  to  determine  whether  it 
complies  with  the  community's 
floodplain  management  ordinance  and 
document  its  findings  in  an  inspection 


report.  The  community  would  provide 
two  copies  of  the  inspection  report  to 
the  property  owner.  "The  community 
would  use  its  copy  of  the  inspection 
report  to  begin  enforcement  actions  on 
a  building  identified  as  violating  the 
community's  floodplain  management 
ordinance. 

Renewal  of  flood  insurance  after 
inspection.  If  the  policyholder  obtained 
a  timely  inspection  and  sent  the 
community's  inspection  report  and  the 
renewal  premium  payment  to  the 
insurer  by  the  end  of  the  renewal  grace 
period,  the  insurer  would  renew  the 
flood  insurance  policy  whether  or  not 
the  building  has  been  identified  as  a 
violation  by  the  community.  The  insurer 
would  review  the  flood  insurance  policy 
for  rerating.  If  the  building  was  not 
properly  rated  to  reflect  the  building's 
risk  of  flooding,  the  policy  would  be 
rerated  to  reflect  that  risk." 

Connnunity  enforcement.  If  the 
community's  inspection  did  not  find  a 
violation,  the  community  would  take  no 
other  action.  However,  if  the  community 
inspected  the  building  and  identified  a 
violation  under  its  floodplain 
management  ordinance,  the  community 
would  have  to  undertake  an 
enforcement  action  to  remedy  the 
violation  to  the  maximum  extent 
possible.  For  each  violation  identified, 
the  community  would  have  to 
demonstrate  to  us  that  it  is  undertaking 
all  possible  actions  to  remedy  the 
violation.  If,  after  one  year,  the 
community  demonstrated  that  it  has 
taken  all  enforcement  actions  within  its 
authority  to  remedy  the  violation  to  the 
maximum  extent  possible,  including  a 
notice  to  the  property  owner  to  remedy 
the  violation  and  appropriate  legal 
action,  and  the  property  owner  had  not 
corrected  the  violation,  the  community 
would  submit  a  declaration  of  a 
violation  and  request  a  denial  of  flood 
insurance  under  44  CFR  73, 
Implementation  of  Section  1316  of  the 
National  Flood  Insurance  Act  of  1968. 

Failure  to  obtain  a  community 
inspection.  If  the  policyholder  did  not 
obtain  an  inspection  and  submit  an 
inspection  report  with  the  renewal 
payment  by  end  of  the  renewal  grace 
period  (30  days  after  date  of  expiration), 
the  flood  insurance  policy  would  not  be 
renewed.  We  would  establish  a 
procedure  for  the  insurer  to  send 
appropriate  notices  to  the  insured,  to 
the  agent,  and  to  the  mortgagee  that  the 
flood  insurance  policy  expired  and 
cannot  be  re-issued  without  the 
community  inspection  report.  All  flood 
insurance  policies  that  were  not 
renewed  under  the  inspection 
procedure  would  be  identified  on  a  list 
of  ineligible  properties  for  the  sale  of 


flood  insurance  that  would  be  sent  to 
insvuers  that  write  and  service  NFIP 
flood  insurance  policies.  Flood 
insurance  policies  sold  on  buildings 
ineligible  in  accordance  with  the 
proposed  inspection  procedure  would 
be  void  in  accordance  with  the 
proposed  SFIP  endorsement.  If  a 
property  owTier  subsequently  obtained 
an  inspection  from  the  commimity  and 
an  inspection  report  was  submitted  with 
the  premium  payment  at  the  time  the 
property  owner  applies  for  a  flood 
insurance  policy,  a  new  policy  would  be 
issued  on  the  building. 

National  Environmental  Policy  Act 

We  are  ciurently  reviewing  this 
proposed  rule  under  the  requirements  of 
44  CFR  10,  Environmental 
Considerations,  and  under  the  mandates 
of  the  National  Environmental  Policy 
Act.  We  will  make  a  determination 
whether  we  need  an  environmental 
assessment  or  enviroiunental  impact 
statement  before  we  publish  the  final 
rule. 

Executive  Order  12898,  Environmental 
Justice 

We  are  also  reviewing  this  proposed 
rule  under  E.O.  12898,  Environmental 
Justice,  and  will  make  appropriate 
determinations  before  publishing  the 
final  rule. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

We  are  submitting  this  proposed  rule 
to  the  Office  of  Management  Budget  for 
review  under  sec.  2(f)  of  E.O.  12866  of 
September  30,  1993,  58  FR  51735.  We 
will  make  a  determination  whether  this 
is  a  significant  regulatory  action  before 
we  publish  the  final  rule. 

Paperwork  Reduction  Act 

We  have  submitted  the  information 
collection  requirements  in  this  proposed 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  We  prepared  an  Information 
Collection  Request  (ICR)  and  you  may 
obtain  a  copy  from  Muriel  Anderson  by 
mail  at  FEMA,  500  C  Street.  SW..  room 
316,  Washington.  DC  20472,  by  email  at 
muriel.anderson@fema.gov,  or  by 
calling  (202)  646-i2625.  Highlights  of  the 
ICR  follow. 

Purpose  of  the  proposed  rule.  The 
proposed  rule  would  establish  an 
inspection  procedure  in  Monroe  County 
and  the  Village  of  Islamorada  that 
would  be  built  around  the  flood 
insurance  policy  renewal  prccwss.  The 
purpose  of  the  inspection  procedure  and 
need  for  the  community  inspection 
report  is: 
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help  the  communities  of  Mom'oe 
and  the  Village  of  Islamorada, 
,  verify  and  document  that  post- 
!  tructures  in  their  communities 
with  the  community's 
ain  management  ordinance;  and 
ensure  that  property  owners  pay 
insurance  premiums 
commensurate  with  their  flood  risk  due 
increased  exposure  to  flood 
s. 

requirement  that  a  community 
a  building  as  a  condition  of 
renewi  ng  the  flood  insurance  policy  on 
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the  building  would  only  apply  to  NFIP 
insured  buildings  in  Special  Flood 
Hazard  Areas  that  the  communities 
identify  as  possible  violations.  The 
Special  Flood  Hazard  Areas  (SFHA)  is 
an  area  that  is  based  on  a  flood  that 
would  have  a  1 -percent  chance  of  being 
equaled  or  exceeded  in  any  given  year, 
often  referred  to  as  the  100-year  flood. 

Estimated  number  of  inspections.  We 
expect  a  total  of  2,000  to  4,000 
respondents  (policyholders)  to  obtain  an 
inspection  from  their  respective 
communities.  This  is  the  total  estimated 


number  of  insured  buildings  that  are 
possible  violations  of  the  community's 
floodplain  management  ordinance  in 
both  Monroe  County  and  the  Village  of 
Islamorada.  We  estimate  that  Monroe 
County  will  inspect  500-700  insured 
buildings  per  year  and  the  Village  of 
Islamorada  will  inspect  200—400 
insiored  buildings  per  year. 

Previous  OMB  approval.  The  flood 
insurance  renewal  notice  and  flood 
insurance  application  have  previously 
been  approved  by  OMB  (OMB  3067- 
0022). 


Numbers  and  Types  of  Responses,  Frequency,  and  Burden  Hours 


Numt)er  of  respondents/type  of  response 


4,000  p  Jlicyholders  to  receive  &  read  a  notice  that  an  Inspection  is  required  in  order  for  the  flood 
r^nce  policy  to  be  renewed.  These  4,000  policyholders  will  also  receive  a  reminder  notice 
45-60  days  before  the  policy  expires. 

icyholders  contact  respective  community  to  arrange  for  an  inspection  of  the  property. 

official  inspects  the  property  with  the  policyholder  or  his/her  designee.  (Note:  in  any  given 

ve  expect  several  hundred  policyholders  to  receive  the  notice  and  contact  their  commu- 

Compliant  buildings  should  take  less  time  to  inspection  compared  to  an  insured  building 

non-compliant. 

cytiolders  submit  a  copy  of  the  inspection  report  with  the  renewal  premium  payment 

estimated  no. of  respondents  that  did  not  obtain  an  inspection.  These  respondents  will  be 
notice  at  time  of  policy  expiration  that  their  flood  insurance  policy  expired.  (FEMA  estl- 
that  less  than  20%  of  the  4,000  respondents  will  not  obtain  an  inspection  and  as  a  result 
llood  insurance  policy  will  not  be  renewed.) 
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1 


Burden  hours 


15  minutes  (total  for 
both  notices). 

1-2.5  hours"  

8  minutes 

8  minutes  


Total  bur- 
den hours 


1,000 


10,000 


533 
107 


'  Tota  number  of  Burden  Hours  to  implement  the  inspection  procedure  over  a  multi-year  period:  1 1 ,640  hours. 

Annual  (one-time)  total  burden  hours  for  each  policyholder  is  approximately:  3  hours. 

Total  annual  burden  for  approximately  500-700  inspections  per  year  in  Monroe  County:  2,100  hours. 

Total  annual  burden  for  approximately  200-400  Inspections  per  year  in  the  Village  of  Islamorada:  1 ,200  hours. 


•We 
munities 

"We 
be  available 


(istimate  that  2,000-^,000  buildings  will  need  to  be  inspected  over  a  several-year  period.  On  an  annual  basis,  we  estimate  that  the  corn- 
will  inspect  700-1,100  buildings  each  year. 

estimate  that  the  amount  of  time  to  contact  the  community  to  arrange  for  the  inspection  and  for  the  po//c>tiolder  or  his/her  designee  to 
"~'~  to  let  the  community  official  into  the  building  to  conduct  the  inspection  will  range  from  1  hour  to  2.5  hours. 
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Com  nunityfees  for  pennits  and 
ons.  Communities  generally 
1  fee  for  permits  and  inspections 
of  their  administration  of  their 
oning  ordinance,  building  code,  and 
ain  management  ordinance.  We 
that  the  cost  per  policyholder 
between  $35  to  $50.00  for 
in  spection,  and  that  there  may  be 
of  about  $15  per  policyholder 
for  telebhone  calls  and  arranging  for 

to  be  available  when  the  local 
i  inspect  the  building,  for  an 
estimated  average  cost  of  $65.00  per 
policy!  older. 

Tota.  annual  cost  burden  to 
respon  ients.  For  approximately  700  to 
1,100  inspections  per  year,  the  total 
aimual  cost  burden  to  respondents  is 
estimated  to  range  between  $45,500  and 
$71,501 1.  This  information  collection 
places  lo  greater  burden  on  small 
busine!  s  or  other  small  entities  than  that 
require  i  of  any  other  policyholder  in 
Monro*!  County  and  the  Village  of 
Islamoi  ada. 


Community  inspection  report  critical 
to  effective  implementation.  The 
community  inspection  report  is  critical 
to  the  effective  implementation  of  the 
proposed  inspection  procedure.  Without 
the  inspection  procedure,  the  Village  of 
Islamorada  and  Monroe  County  would 
continue  to  have  limited  ability  to 
inspect  properties  for  illegal  enclosures 
that  violate  their  floodplain 
management  ordinance.  Allowing  uses 
other  than  parking  of  vehicles,  building 
access,  or  storage  in  the  enclosed  area 
below  the  Base  Flood  Elevation 
significantly  increases  the  flood  damage 
potential  to  the  building,  and  there  is  an 
increased  risk  to  lives. 

Premium  rates  commensurate  with 
flood  risk.  The  increase  in  flood  damage 
potential  to  the  building  must  be 
recognized  in  the  rates  by  adding  rate 
loadings  based  on  the  size  of  the 
enclosure.  Collection  of  information 
from  the  policyholder  in  this  inspection 
procedure  will  help  ensure  that 


policyholders  are  paying  preifliums 
commensurate  with  their  flood  risk. 

Consultation  with  the  communities; 
use  of  existing  inspection  documents. 
We  consulted  with  Monroe  County  and 
Village  of  Islamorada  officials  on  the 
type  of  existing  building  inspection 
reports  they  currently  use  to  implement 
their  floodplain  management  ordinance 
and  we  determined  that  the  ciurent 
community  inspection  documents  could 
be  used  for  purposes  of  implementing 
the  inspection  procedure  and  for 
purposes  of  determining  whether  the 
building  needs  to  be  rerated. 

Starting  and  ending  dates; 
coordination.  After  we  publish  the  final 
rule  on  the  inspections,  we  will  work 
closely  with  local  officials  from  Moxu-oe 
County  and  the  Village  of  Islamorada  to 
establish  a  start  and  end  dates  for  the 
inspections.  We  will  also  coordinatte 
and  provide  assistance  to  local  officials 
from  both  communities  in  preparation 
of  and  during  implementation  of  the 
inspection  procedine.  We  anticipate 
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that  the  County  and  Village  will  apply 
the  inspection  procedure  over  a  several- 
year  period. 

Confidentiality.  Confidentiality  is 
provided  under  the  Privacy  Act.  The 
information  collection  will  not  be 
disclosed  outside  the  Federal 
Emergency  Management  Agency  except 
to  the  servicing  office,  acting  as  the 
government's  fiscal  agent,  to  the 
policyholders  insurer,  any  mortgagee 
named  on  the  policy,  and  to  other 
routine  users. 

Request  for  your  comments.  We  ask 
for  your  comments  on  our  need  for  this 
information,  the  accuracy  of  our  burden 
estimates,  and  any  methods  you  can 
suggest  for  minimizing  the  biu-den  on 
respondents,  including  automated 
collection  techniques.  Please  send 
comments  on  the  Information  Collection 
Request  to  the  Information  Collection 
Officer,  FEMA,  500  C  Street,  SW.,  room 
316,  Washington,  DC  20472,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725— 17th  Street,  NW., 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  FEMA." 
Please  include  the  ICR  number  in  yoiu' 
correspondence.  Since  0MB  must  make 
a  decision  about  the  ICR  between  30  and 
60  days  after  May  5,  1999,  0MB  should 
receive  your  comments  by  Jime  4,  1999 
to  assure  that  your  comments  will  have 
full  effect.  We  will  respond  in  the  final 
rule  to  any  OMB  or  public  comments  on 
the  information  collection  requirements 
contained  in  this  proposed  rule. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  subsections  2(a) 
and  2(b)(2)  of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  59  and 
Part  61 

Flood  insurance,  reporting,  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  44 
CFR  Parts  59  and  61  as  follows: 

PART  59— GENERAL  PROVISIONS 

The  authority  citation  for  Part  59  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  43  FR 
41943,  3  CFR,  1978  Comp..  p.  329;  E.O. 
12127  of  Mar.  31,  1979,  44  FR  19367,  3  CFR. 
1979  Comp..  p.  376. 


2.  Part  59  is  amended  by  adding  a 
new  subpart  C  consisting  of  §  59.30  to 
read  as  follows: 

Subpart  C — Pilot  Inspection  Program 

§  59.30    A  Pilot  Inspection  Procedure 

(a)  Purpose.  This  section  sets  forth  the 
criteria  for  implementing  a  pilot 
inspection  procedxu-e  in  Monroe  Coimty 
and  the  Village  of  Islamorada,  Florida. 
These  criteria  will  also  be  used  to 
implement  the  pilot  inspection 
procedure  in  any  area  within  Monroe 
Coimty,  Florida  that  incorporates  on  or 
after  January  1. 1999  and  is  eligible  for 
the  sale  of  flood  insurance.  The  purpose 
of  this  inspection  procedure  is  to 
provide  the  communities  participating 
in  the  pilot  inspection  procedure  with 
an  additional  means  to  identify  whether 
structures  built  in  Special  Flood  Hazard 
Areas  (SFHAs)  after  the  date  of  the 
effective  Flood  Insurance  Rate  Map 
(FIRM)  comply  with  the  commimity's 
floodplain  management  regulations.  The 
pilot  inspection  procedure  will  also 
assist  us,  FEMA,  in  verifying  that 
structiu"es  insured  under  the  National 
Flood  Insurance  Program's  Standard 
Flood  Insurance  Policy  are  properly 
rated. 

(b)  Procedures  and  requirements  for 
implementation.  Each  commimity  must 
establish  procedures  and  requirements 
for  implementing  the  pilot  inspection 
procedure  consistent  with  the  criteria 
established  in  this  section. 

(c)  Inspection  Procedure. 

(1)  The  Associate  Director  for 
Mitigation  and  the  Federal  Insurance 
Administrator  will  estabhsh  the  starting 
date  and  the  termination  date  for 
implementing  the  pilot  inspection 
procedure  upon  the  recommendation  of 
the  Regional  Director,  who  will  consult 
with  each  commimity. 

(2)  Before  the  starting  date  of  the 
inspection  procedure,  each  community 
must  publish  a  notice  in  a  prominent 
local  newspaper  and  publish  other 
notices  as  appropriate.  The  Associate 
Director  for  Mitigation  and  the  Federal 
Insurance  Administrator  will  publish  a 
notice  in  the  Federal  Register  that  the 
community  will  undertake  an 
inspection  procedure.  Published  notices 
will  include  the  purpose  for 
implementing  the  inspection  procedure 
and  the  effective  period  of  time  that  the 
inspection  procedure  will  cover. 

(3)  The  communities  participating  in 
the  pilot  inspection  procedure  must 
review  a  list  of  all  pre-FIRM  and  post- 
FIRM  flood  insurance  policies  in  SFHA 
to  confirm  that  the  start  of  construction 
or  substantial  improvement  of  insured 
pre-FIRM  buildings  occurred  on  or 
before  December  31, 1974,  and  identify 


possible  violations  of  insured  post-FIRM 
buildings.  The  community  will  provide 
to  FEMA  a  list  of  insured  buildings 
incorrectly  rated  as  pre-FIRM  and  a  list 
of  insured  post-FIRM  buildings  that  the 
community  identifies  as  possible 
violations. 

(4)  In  the  communities  that  undertake 
the  pilot  inspection  procedure,  all  new 
and  renewed  flood  insurance  policies 
that  become  effective  on  and  after  the 
date  that  we  and  the  community 
establish  for  the  start  of  the  inspection 
procedure  will  contain  an  endorsement 
to  the  Standard  Flood  Insurance  PoUcy 
that  an  inspection  may  be  necessary 
before  a  subsequent  policy  renewal  (see 
Part  61  Apoendices  A(4),  (5).  and  (6)]. 

(5)  For  a  huilding  identified  as  a 
possible  violation  under  paragraph  (3) 
of  this  subsection,  the  insurer  will  send 
a  notice  to  the  policyholder  that  an 
inspection  is  necessary  in  order  to 
renew  the  policy  and  that  the 
policyholder  must  submit  a  community 
inspection  report  as  part  of  the  policy 
renewal  process,  which  includes  the 
payment  of  the  premium.  The  insurer 
will  send  this  notice  about  6  months 
before  the  Standard  Flood  Insurance 
Policy  expires. 

(6)  If  a  policyholder  receives  a  notice 
under  paragraph  (C)(5)  of  this  section 
that  an  inspection  is  necessary  in  order 
to  renew  the  Standard  Flood  Insurance 
Policy  the  following  applies: 

(i)  If  the  policyholder  obtains  an 
inspection  from  the  community  and  the 
policyholder  sends  the  community 
inspection  report  to  the  insurer  as  part 
of  the  renewad  process,  which  includes 
the  payment  of  the  premium,  the  insurer 
will  renew  the  policy  and  will  verify  the 
flood  insurance  rate,  or 

(ii)  If  the  policyholder  does  not  obtain 
and  submit  a  community  inspection 
report  the  insurer  will  not  renew  the 
policy. 

(7)  For  insured  post-FIRM  buildings 
that  the  comm.  nity  inspects  and 
determines  to  violate  the  community's 
floodplain  management  regulations,  the 
community  must  demonstrate  to  FEMA 
that  the  community  is  undertaking 
measures  to  remedy  the  violation  to  the 
maximum  extent  possible.  Nothing  in 
this  section  modifies  the  community's 
responsibility  under  the  NFIP  to  enforce 
adequately  floodplain  management 
regulations  that  meet  the  minimum 
requirements  in  §  60.3  for  all  new 
construction  and  substantial 
improvements  within  the  community's 
SFHAs.  The  community's  responsibility 
also  includes  the  insured  buildings 
where  the  policyholder  did  no'  obtain 
an  inspection  report,  and  non-insured 
buildings  that  this  procedure  does  not 
cover. 


242f  2 


(d)  Restoration  of  flood  insurance 
covet  ige.  Insurers  will  not  provide  new 
flood  insurance  on  any  building  if  a 
prope  rty  owner  does  not  obtain  a 
comn  lunity  inspection  report  or  if  the 
prope  rty  owner  obtains  a  community 
inspe  :tion  report  but  does  not  submit 
the  re  sort  with  the  renewal  premium 
paym  mt.  Flood  insurance  policies  sold 
\  uilding  ineligible  in  accordance 
)aragraph  (c){6)(ii)  are  void  under 
Sqandard  Flood  Insurance  Policy 

ion  endorsements  [44  CFR  Part 
Appendices  (A)(4),  (A)(5).  and 
When  the  property  owner 
for  a  flood  insurance  policy  and 
s  a  completed  community 
ion  report  by  the  community 
application  and  renewal 
premium  payment,  the  insurer  will 
flood  insurance  policy. 
3.  We  amend  Part  61  by  adding 
Appei  idix  A(4)  to  Part  61  as  follows: 

Appei  idix  A  (4)  to  Part  61 
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Emergency  Management  Agency, 
Insurance  Administration 


Standa  rd  Flood  Insurance  Policy 
Endors  ement  to  Dwelling  Form 

llssuec  Pursuant  to  the  National  Flood 
Insurai  ce  Act  of  1968.  or  Any  Acts 
Amenc  atory  Thereof  (Hereinafter  Called  the 
Act),  a:  id  Applicable  Federal  Regulations  in 
Title  4'  r  of  the  Code  of  Federal  Regulations, 
Subchi  pter  B.  The  provisions  of  this 
endors  (ment  replace  the  provisions  of  Article 
9  of  th(  Standard  Flood  Insurance  Policy, 
Dwelli:  ig  Form,  only  in  applicable  policies  in 
Monroi  i  County  and  the  Village  of 
Islamo:  ada,  Florida]. 

Article  9 — General  Conditions  and  Provisions 

Pi  ir  I 


the 


and  Set  Clause:  If  you  lose  an 
hat  is  part  of  a  pair  or  set,  we  will 
option  of  paying  you  an  amount 
the  cost  of  replacing  the  lost  article, 
reciation,  or  an  amount  that 
represejits  the  fair  proportion  of  the  total 
the  pair  or  set  that  the  lost  article 
the  pair  or  set. 
Ck^cealment.  Fraud:  We  will  not  cover 
er  this  policy,  which  will  be  void, 
this  policy  be  renewed  or  any  new 
iilsurance  coverage  be  issued  to  you  if: 
have  sworn  falsely,  or  willfully 
ed  or  misrepresented  any  material 


o 


n  li 


have  done  any  fraudulent  act 
Goncenling  this  insurance  (see  paragraph 
F.l.d.  below);  or 

3.  Yo  i  have  willfully  concealed  or 
misrepresented  any  fact  on  a  "Recertification 
that  causes  us  to  issue  a 
you  based  on  a  premium  amount 
sss  than  the  premium  amount  that 
ave  been  payable  by  you  were  it  not 
nisstatement  of  fact  (see  paragraph  G. 


Insurance.  If  a  loss  covered  by  this 
also  covered  by  other  insurance 
collectible  or  not,  except  insurance 
rfame  of  the  Condominium  Association 
ursuant  to  the  Act.  we  will  pay  only 


the  proportion  of  the  loss  that  the  limit  of 
liability  that  applies  under  this  policy  bears 
to  the  total  amount  of  insurance  covering  the 
loss. 

If  there  is  other  insurance  in  the  name  of 
the  Condominium  Association  covering  the 
same  property  covered  by  this  policy,  this 
insurance  will  be  excess  over  the  other 
insurance. 

D.  Amendments.  Waivers,  Assignment: 
This  po//cy  cannot  be  amended  nor  can  any 
of  its  provisions  be  waived  without  the 
express  written  consent  of  the  Federal 
Insurance  Administrator.  No  action  we  take 
under  the  terms  of  this  policy  can  constitute 
a  waiver  of  any  of  our  rights.  Except  in  the 
case  of  1.  a  contents  only  policy,  and  2.  a 
policy  issued  to  cover  a  building  in  the 
course  of  construction,  assignment  of  this 
policy,  in  writing,  is  allowed  upon  transfer  of 
title. 

E.  Cancellation  of  Policy  By  You:  You  may 
cancel  this  policy  at  any  time  but  a  refund 
of  premium  money  will  only  be  made  to  you 
when: 

1.  You  cancel  because  you  have  transferred 
ownership  of  the  described  building  or  unit 
to  someone  else.  In  this  case,  we  will  refund 
to  you,  once  we  receive  your  written  request 
for  cancellation  (signed  by  you),  the  excess 
of  premiums  paid  by  you  that  apply  to  the 
unused  portion  of  the  policy's  term,  pro  rata 
but  with  retention  of  the  expense  constant 
and  the  Federal  policy  fee. 

2.  You  cancel  a  policy  having  a  term  of  3 
years,  on  an  anniversary  date,  and  the  reason 
for  the  cancellation  is: 

a.  A  policy  of  flood  insurance  has  been 
obtained  or  is  being  obtained  in  substitution 
for  this  policy  and  we  have  received  a  written 
concurrence  in  the  cancellation  from  any 
mortgagee  of  which  we  have  actual  notice;  or 

b.  You  have  extinguished  the  insured 
mortgage  debt  and  are  no  longer  required  by 
the  mortgagee  to  maintain  the  coverage. 

Refund  of  any  premium,  under  this 
subparagraph  2.,  will  be  pro  rata  but  with 
retention  of  the  expense  constant  and  the 
Federal  policy  fee. 

3.  You  cancel  because  we  have  determined 
that  your  property  is  not,  in  fact,  in  a  special 
hazard  area:  and  you  were  required  to 
purchase  flood  insurance  coverage  by  a 
private  lender  or  Federal  agency  pursuant  to 
the  Act:  and  the  lender  or  Federal  agency  no 
longer  requires  the  retention  by  you  of  the 
coverage.  In  this  event,  if  no  claims  have 
been  paid  or  are  pending,  your  premium 
payments  will  be  refunded  to  you  in  full, 
according  to  our  applicable  regulations. 

F.  Voidance.  Reduction  or  Reformation  of 
the  Coverage  By  Us: 

1.  Voidance:  This  policy  will  be  void  and 
of  no  legal  force  and  effect  in  the  event  that 
any  one  of  the  following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
policy  is  void  from  its  inception; 

b.  The  community  in  which  the  property 
is  located  was  not  participating  in  the 
National  Flood  Insurance  Program  on  the 
policy's  inception  date  and  did  not  qualify  as 
a  participating  community  during  the 
policy's  term  and  before  the  occurrence  of 
any  loss  for  which  you  may  receive 
compensation  under  the  policy. 


c.  If,  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  your 
property  is  located  ceases,  in  which  case  the 
policy  will  be  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  year  in  which 
such  cessation  occurred  and  will  not  be 
renewed. 

If  the  voided  policy  included  3  policy  years 
in  a  contract  term  of  3  years,  you  will  be 
entitled  to  a  pro  rata  refund  of  any  premium 
applicable  to  the  remainder  of  the  policy's 
term; 

d.  If  you  or  your  agent  have: 

(1)  Sworn  falsely,  or 

(2)  Fraudulently  or  willfully  concealed  or 
misrepresented  any  material  fact  including 
facts  relevant  to  the  rating  of  this  policy  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  connection  with 
the  submission  of  any  claim  brought  under 
the  policy,  in  which  case  this  entire  policy 
will  be  void  as  of  the  date  the  wrongful  act 
was  committed  or  from  its  inception  if  this 
policy 'is  a  renewal  policy  and  the  wrongful 
act  occurred  in  connection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  you  in  a  prior  year  and 
affects  the  rating  of  or  premium  amount 
received  for  this  policy.  Refunds  of 
premiums,  if  any,  will  be  subject  to  offsets  for 
our  administrative  expenses  (including  the 
payment  of  agent's  commissions  for  any 
voided  policy  year]  in  connection  with  the 
issuance  of  the  policy, 

e.  The  premium  you  submit  is  less  than  the 
minimum  set  forth  in  44  CFR  61.10  in 
connection  with  any  application  for  a  new 
policy  or  policy  renewal,  in  which  case  the 
policy  is  void  from  its  inception  date. 

f.  You  have  not  submitted  a  community 
inspection  report,  cited  in  "G.  Policy 
Renewal"  below  that  was  required  in  a  notice 
sent  to  you  in  conjunction  with  the 
community  inspection  procedure  established 
under  National  Flood  Insurance  Program 
Regulations  (44  CFR  59.30). 

2.  Reduction  of  Coverage  Limits  or 
Reformation:  If  the  premium  payment 
received  by  us  is  not  sufficient  (whether 
evident  or  not)  to  purchase  the  amount  of 
coverage  requested  by  an  application, 
renewal,  endorsement,  or  other  form  and 
paragraph  F.l.d.  does  not  apply,  then  the 
policy  will  be  deemed  to  provide  only  such 
coverage  as  can  be  purchased  for  the  entire 
term  of  the  policy,  for  the  amount  of 
premium  received,  subject  to  increasing  the 
amount  of  coverage  pursuant  to  44  CFR 
61.11;  provided,  however: 

a.  If  the  insufficient  premium  is  discovered 
by  us  before  a  loss  and  we  can  determine  the 
amount  of  insufficient  premium  from 
information  in  our  possession  at  the  time  of 
our  discovery  of  the  insufficient  premium, 
we  will  give  a  notice  of  additional  premium 
due.  and  if  you  remit  and  we  receive  the 
additional  premium  required  to  purchase  the 
limits  of  coverage  for  each  kind  of  coverage 
as  was  initially  requested  by  you  within  30 
days  from  the  date  we  give  you  written  notice 
of  additional  premium  due.  the  po//cy  will  be 
reformed,  from  its  inception  date,  or,  in  the 
case  of  an  endorsement,  from  the  effective 
date  of  the  endorsement,  to  provide /7ood 
insurance  coverage  in  the  amount  of  coverage 
initially  requested. 
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b.  If  the  insufficient  premium  is  discovered 
by  us  at  the  time  of  a  loss  under  the  policy, 
we  will  give  a  notice  of  premium  due,  and 

if  you  remit  and  we  receive  the  additional 
premium  required  to  purchase  (for  the 
current  policy  term  and  the  previous  policy 
term,  if  then  insured)  the  limits  of  coverage 
for  each  kind  of  coverage  as  was  initially 
.  requested  by  you  within  30  days  from  the 
date  we  give  you  written  notice  of  additional 
premium  due,  the  policy  will  be  reformed, 
from  its  inception  date,  or,  in  the  case  of  an 
endorsement,  from  the  effective  date  of  the 
endorsement,  to  provide /7ooc/  insurance 
coverage  in  the  amount  of  coverage  initially 
requested. 

c.  Under  subparagraphs  a.  and  b.  as  to  any 
mortgagee  or  trustee  named  in  the  policy,  we 
will  give  a  notice  of  additional  premium  due 
and  the  right  of  reformation  will  continue  in 
force  for  the  benefit  only  of  the  mortgagee  or 
trustee,  up  to  the  amount  of  your 
indebtedness,  for  30  days  afler  written  notice 
to  the  mortgagee  or  trustee. 

G.  Policy  Renewal:  The  term  of  this  policy 
begins  on  its  inception  date  and  ends  on  its 
expiration  date,  as  shown  on  the  declarations 
page  that  is  attached  to  the  policy.  We  are 
under  no  obligation  to: 

1.  Send  you  any  renewal  notice  or  other 
notice  that  your  policy  term  is  coming  to  an 
end  and  the  receipt  of  any  such  notice  by  you 
will  not  be  deemed  to  be  a  waiver  of  this 
provision  on  our  part. 

2.  Assure  that  policy  changes  reflected  in 
endorsements  submitted  by  you  during  the 
policy  term  and  accepted  by  us  are  included 
in  any  renewal  notice  or  new  policy  that  we 
send  to  you.  Policy  changes  includes  the 
addition  of  emy  increases  in  the  amounts  of 
coverage. 

This  policy  will  not  be  renewed  and  the 
coverage  provided  by  it  will  not  continue 
into  any  successive  policy  term  unless  the 
renewal  premiimi  payment,  and  when 
applicable,  the  community  inspection  report 
referred  to  below,  is  received  by  us  at  the 
office  of  the  National  Flood  Insurance 
Program  within  30  days  of  the  expiration 
date  of  this  policy,  subject  to  Article  9, 
paragraph  F.  above.  If  the  renewal  premium 
payment,  and  when  applicable,  the 
community  inspection  report  referred  to 
below,  is  mailed  by  certified  mail  to  the 
National  Flood  Insurance  Program  before  the 
expiration  date,  it  will  be  deemed  to  have 
been  received  within  the  required  30  days. 
The  coverage  provided  by  the  renewal  policy 
is  in  effect  for  any  loss  occurring  during  the 
30-day  period  even  if  the  loss  occurs  before 
the  renewal  premium  payment,  and  when 
applicable,  the  community  inspection  report 
referred  to  below,  is  received  within  the 
required  30  days.  In  all  other  cases,  this 
policy  will  end  as  of  the  expiration  date  of 
the  last  policy  term  for  which  the  premitmi 
payment,  auid  when  applicable,  the 
community  inspection  report  referred  to 
below,  was  timely  received  at  the  office  of 
the  National  Flood  Insurance  Program  and, 
in  that  event,  we  will  not  be  obligated  to 
provide  you  with  any  cancellation, 
termination,  policy  lapse,  or  policy  renewal 
notice. 

In  connection  with  the  renewal  of  this 
policy,  you  may  be  requested  during  the 


policy  term  to  recertify,  on  a  Recertification 
Questionnaire  we  will  provide  you,  the  rating 
information  used  to  rate  your  most  recent 
application  for  or  renewal  of  insurance. 

Vour  community  has  been  approved  by  the 
Federal  Emergency  Management  Agency  to 
participate  in  a  special  inspection  procedure 
set  forth  in  National  Flood  Insurance 
Regulations  (44  CFR  59.30)  that  requires  the 
submission  of  a  community  inspection  report 
completed  by  local  officials  as  one  condition 
for  policy  renewal.  As  a  property  owner  in 
such  a  community,  you  may  be  required  to 
submit  such  an  inspection  report  by  a 
community  official  certifying  whether  your 
insured  property  is  in  compliance  with  the 
community's  floodplain  management 
ordinance.  You  will  be  notified  in  writing  of 
this  requirement  approximately  6  months 
before  your  renewal  date  and  again  at  the 
time  your  renewal  bill  is  sent. 

Notwithstanding  your  responsibility  to 
submit  the  appropriate  renewal  premium  in 
sufficient  time  to  permit  its  receipt  by  us 
before  the  expiration  of  the  policy  being 
renewed,  we  have  established  a  business 
procedure  for  mailing  renewal  notices  to 
assist  Insureds  in  meeting  their 
responsibility.  Regarding  our  business 
procedure,  evidence  of  the  placing  of  any 
such  notices  into  the  U.S.  Postal  Service, 
addressed  to  you  at  the  address  appearing  on 
your  most  recent  application  or  other 
appropriate  form  (received  by  the  National 
Flood  Insurance  Program  before  the  mailing 
of  the  renewal  notice  by  us),  does,  in  all 
respects  for  purposes  of  the  National  Flood 
Insurance  Program,  presumptively  establish 
delivery  to  you  for  all  purposes  irrespective 
of  whether  you  actually  received  the  notice. 

However,  if  we  determine  that,  through 
any  circumstances,  any  renewal  notice  was 
not  placed  into  the  U.S.  Postal  Service,  or.  if 
placed,  was  prepared  or  addressed  in  a 
manner  that  we  determine  could  preclude 
the  likelihood  of  its  being  actually  and  timely 
received  by  you  before  the  due  date  for  the 
renewal  premium,  the  following  procedures 
will  be  followed: 

//you  or  your  agent  notified  us,  not  later 
than  1  year  after  the  date  on  which  the 
payment  of  the  renewal  was  due,  of  a 
nonreceipt  of  a  renewal  notice  before  the  due 
date  for  the  renewal  premium,  which  we 
determine  was  attributable  to  the  above 
circumstance,  we  will  mail  a  second  bill 
providing  a  revised  due  date,  which  will  be 
30  days  after  the  date  on  which  the  bill  is 
mailed. 

If  the  renewal  payment  requested  by  reason 
of  the  second  bill  is  not  received  by  the 
revised  due  date,  no  renewal  will  occur  and 
the  policy  will  remain  as  an  expired  policy 
as  of  the  expiration  date  prescribed  on  the 
policy. 

H.  Conditions  Suspending  or  Restricting 
Insurance:  Unless  otherwise  provided  in 
writing  added  hereto,  we  will  not  be  liable 
for  loss  occurring  while  the  hazard  is 
increased  by  any  means  within  your  control 
or  knowledge. 

I.  Alterations  and  Repairs:  You  may,  at  any 
time  and  at  your  own  expense,  make 
alterations,  additions  and  repairs  to  the 
insured  property,  and  complete  structures  in 
the  course  of  construction. 


J.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  your  insured  property, 
you  must: 

1.  Notify  us  in  writing  as  soon  as 
practicable; 

2.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamaged  property, 
putting  it  in  the  best  possible  order  so  that 
we  may  examine  it;  and 

3.  Within  60  days  after  the  loss,  send  us 
a  proof  of  loss,  which  is  your  statement  as 
to  the  amount  you  are  claiming  under  the 
policy  signed  and  sworn  to  by  you  and 
furnishing  us  with  the  following  information: 

a.  The  date  and  time  of  the  loss; 

b.  A  brief  explanation  of  how  the  loss 
happened; 

c.  Your  interest  in  the  property  damaged 
(for  example,  "owner")  and  the  interest,  if 
any,  of  others  in  the  damaged  property; 

d.  The  actual  cash  value  or  replacement 
cost,  whichever  is  appropriate,  of  each 
damaged  item  of  insured  property  and  the 
amount  of  damages  sustained: 

e.  Names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against  the 
insured  property; 

f.  Details  as  to  any  other  contracts  of 
insurance  covering  the  property,  whether 
valid  or  not; 

g.  Details  of  any  changes  in  ownership, 
use,  occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  was  issued; 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  time  of  loss  and  for  what 
purpose;  and 

i.  The  amount  you  claim  is  due  under  this 
policy  to  cover  the  loss,  including  statements 
concerning: 

(1)  The  limits  of  coverage  stated  in  the 
policy,  and 

(2)  The  cost  to  repair  or  replace  the 
damaged  property  (whichever  costs  less). 

4.  Cooperate  with  our  adjuster  or 
representative  in  the  investigation  of  the 
claim; 

5.  Docimient  the  loss  with  all  bills, 
receipts,  and  related  documents  for  the 
amount  being  claimed; 

6.  The  insurance  adjuster  whom  we  hire  to 
investigate  your  claim  may  furnish  you  with 
a  proof  of  loss  form,  and  she  or  he  may  help 
you  to  complete  it.  However,  this  is  a  matter 
of  courtesy  only,  and  you  must  still  send  us 
a  proof  of  loss  within  60  days  after  the  loss 
even  if  the  adjuster  does  not  furnish  the  form 
or  help  you  complete  it. 

In  completing  the  proof  of  loss,  you  must 
use  your  own  judgment  concerning  the 
amount  of  loss  and  the  justification  for  that 
amount. 

The  adjuster  is  not  authorized  to  approve 
or  disapprove  claims  or  tell  you  whether 
your  claim  will  be  approved  by  us. 

7.  We  may,  at  our  option,  waive  the 
requirement  for  the  completion  and  filing  of 
a  proof  of  loss  in  certain  cases,  in  which 
event  you  will  be  required  to  sign  and,  at  our 
option,  swear  to  an  adjuster's  report  of  the 
loss  that  includes  information  about  your 
loss  and  the  damages  sustained,  which  is 
needed  by  us  in  order  to  adjust  your  claim. 

8.  Any  false  statements  made  in  'he  course 
of  presenting  a  claim  under  this  policy  may 
be  punishable  by  fine  or  imprisonment  under 
the  applicable  Federal  Laws. 
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Options  After  a  Loss:  Options  we 
our  sole  discretion,  exercise  after  loss 
the  following: 

of  Loss:  If  we  specifically 
it,  in  writing,  you  may  be  required  to 
us  with  a  complete  inventory  of  the 
destro]fed,  damaged  and  undamaged 

,  including  details  as  to  quantities, 
c  dual  cash  values  or  replacement  cost 
hpver  is  appropriate),  amounts  of  loss 
,  and  any  written  plans  and 
specifications  for  repair  of  the  damaged 
that  you  can  make  reasonably 
to  us. 
E^ipmination  Under  Oath  and  Access  to 
Property  Ownership  Records  and 
Condoi  ninium  Documents:  We  may  require 
you  to: 
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us,  or  our  designee,  the  damaged 
.  to  be  examined  under  oath  by  our 
and  to  sign  any  transcripts  of  such 
examirfations;  and 

such  reasonable  times  and  places  as 
designate,  permit  us  to  examine  and 
ektracts  and  copies  of  any  policies  of 
insurance  insuring  you  against  loss; 
deed  establishing  your  ownership  of 
1  ired  real  property:  and  the 
condoTi  \inium  documents  including  the 
Declarations  of  the  condominium,  its  Articles 
Assopiation  or  Incorporation,  Bylaws, 
regulations,  and  other 
condoikinium  documents  if  you  are  a  unit 
a  condominium  building,  and  all 
accounts,  bills,  invoices  and  other 
,  or  certified  copies  thereof  if  the 
are  lost,  pertaining  to  the  damaged 
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Jons  to  Replace:  We  may  take  all  or 
of  the  damaged  property  at  the 
appraised  value  and.  also,  repair, 
or  replace  the  property  destroyed  or 
virith  other  of  like  kind  and  quality 
reasonable  time,  on  giving  you 
our  intention  to  do  so  within  30 
the  receipt  of  the  proof  of  loss 
I  equLred  under  paragraph  1.3.  above. 
Ad  ustment  Options:  We  may  adjust  loss 
i  isured  property  of  others  with  the 
of  such  property  or  with  you  for  their 
Any  such  insurance  under  this 
ill  not  inure  directly  or  indirectly  to 
benefit  of  any  carrier  or  other  bailee  for 


Loss  Payable:  Loss  is  payable 
days  after  you  file  your  proof  of 
within  90  days  after  the  insurance 
files  an  adjuster's  report  signed  and 
I  by  you  in  lieu  of  a  proof  of  loss) 
inment  of  the  loss  is  made  either 
between  us  and  you  expressed 
or  by  the  filing  with  us  of  an  award 
in  paragraph  N.  below, 
eject  your  proof  of  loss  in  whole  or 
^ou  may  accept  such  denial  of  your 
exercise  your  rights  under  this 
file  an  amended  proof  of  loss  as 
t  is  filed  within  60  days  of  the  date 
or  any  extension  of  time  allowed 
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ndonment:  You  may  not  abandon 

or  undamaged  insured  property  to 

we  may  permit  you  to  keep 
,  insured  property  ("salvage")  after  a 
we  will  reduce  the  amount  of  the 

s  payable  to  you  under  the  policy 
ue  of  the  salvage. 


N.  Appraisal:  If  at  any  time  after  a  loss,  we 
are  unable  to  agree  with  you  as  to  the  actual 
cash  value  or,  if  applicable,  replacement  cost 
of  the  damaged  property  so  as  to  determine 
the  amount  of  loss  to  be  paid  to  you,  then, 
on  the  written  demand  of  either  one  of  us, 
each  of  us  will  select  a  competent  and 
disinterested  appraiser  and  notify  the  other 
of  the  appraiser  selected  within  20  days  of 
such  demand.  The  appraisers  will  first  select 
a  competent  and  disinterested  umpire;  and 
failing,  after  15  days,  to  agree  upon  such 
umpire,  then,  on  your  request  or  our  request, 
such  umpire  will  be  selected  by  a  judge  of 
a  court  of  record  in  the  State  in  which  the 
insured  property  is  located.  The  appraisers 
will  then  appraise  the  loss,  stating  separately 
replacement  cost,  actual  cash  value  and  loss 
to  each  item;  and,  failing  to  agree,  will 
submit  their  differences,  only,  to  the  umpire. 
An  award  in  wrriting,  so  itemized,  of  any  two 
(appraisers  or  appraiser  and  umpire)  when 
filed  with  us  will  determine  the  amount  of 
actual  cash  value  and  loss  or,  should  this 
policy's  replacement  cost  provisions  apply, 
the  amount  of  replacement  cost  and  loss. 
Each  appraiser  will  be  paid  by  the  party 
selecting  him  or  her  and  the  expenses  of 
appraisal  and  umpire  will  be  paid  by  both  of 
us  equally. 

O.  Loss  Clause:  If  we  pay  you  for  damage 
to  property  sustained  in  a  flood  loss,  you  are 
still  eligible,  during  the  term  of  the  policy,  to 
collect  for  a  subsequent  loss  due  to  another 
flood.  Of  course,  all  loss  arising  out  of  a 
single,  continuous  flood  of  long  duration  will 
be  adjusted  as  one  flood  loss. 

P.  Mortgage  Clause:  (Applicable  to  building 
coverage  only  and  effective  only  when  the 
policy  is  made  payable  to  a  mortgagee  or 
trustee  named  in  the  application  and 
declarations  page  attached  to  this  policy  or  of 
whom  we  have  actual  notice  before  the 
payment  of  loss  proceeds  under  this  policy). 
Loss,  if  any,  under  this  policy,  will  be 
payable  to  the  aforesaid  as  mortgagee  or 
trustee  as  interest  may  appear  under  all 
present  or  future  mortgages  upon  the 
property  described  in  which  the 
aforesaid  may  have  an  interest  as 
mortgagee  or  trustee,  in  order  of 
precedence  of  said  mortgages,  and  this 
insurance,  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein,  will 
not  be  invalidated  by  any  act  or  neglect 
of  the  mortgagor  or  owner  of  the 
described  property,  nor  by  any 
foreclosure  or  other  proceedings  or 
notice  of  sale  relating  to  the  property, 
nor  by  any  change  in  the  title  or 
ownership  of  the  property,  nor  by  the 
occupation  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by 
this  policy,  provided,  that  in  case  the 
mortgagor  or  owner  will  neglect  to  pay 
any  premium  due  under  this  policy,  the 
mortgagee  or  trustee  will,  on  demand, 
pay  the  same. 

Provided,  also,  that  the  mortgagee  or 
trustee  will  notify  us  of  any  change  of 
ownership  or  occupancy  or  increase  of 
hazard  that  will  come  to  the  knowledge 
of  said  mortgagee  or  trustee  and,  unless 


permitted  by  this  policy,  it  will  be  noted 
thereon  and  the  mortgagee  or  trustee 
will,  on  demand,  pay  the  premium  for 
such  increased  hazard  for  the  term  of 
the  use  thereof;  otherwise,  this  policy 
will  be  null  and  void. 

If  we  cancel  this  policy,  it  will 
continue  in  force  for  the  benefit  only  of 
the  mortgagee  or  trustee  for  30  days  after 
written  notice  to  the  mortgagee  or 
trustee  of  such  cancellation  and  will 
then  cease,  and  we  will  have  the  right, 
on  like  notice,  to  cancel  this  agreement. 

Whenever  we  will  pay  the  mortgagee 
or  trustee  any  siun  for  loss  under  this 
policy  and  will  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor 
existed,  we  will,  to  the  extent  of  such 
payment,  be  thereupon  legally 
subrogated  to  all  the  rights  of  the  party 
to  whom  such  payment  will  be  made, 
under  all  securities  held  as  collateral  to 
the  mortgage  debt,  or  may.  at  our  option, 
pay  to  the  mortgagee  or  trustee  the 
whole  principal  due  or  to  grow  due  on 
the  mortgage  with  interest,  and  will 
thereupon  receive  a  full  assignment  and 
transfer  of  the  mortgage  and  of  all  such 
other  securities;  but  no  subrogation  will 
impair  the  right  of  the  mortgagee  or 
trustee  to  recover  the  full  amount  of  said 
mortgagee's  or  trustee's  claim. 

Q.  Mortgagee  Obligations:  If  you  fail 
to  render  proof  of  loss,  the  named 
mortgagee  or  trustee,  upon  notice,  will 
render  proof  of  loss  in  the  form  herein 
specified  within  60  days  thereafter  and 
will  be  subject  to  the  provisions  of  this 
policy  relating  to  appraisal  and  time  of 
payment  and  of  bringing  suit. 

R.  Conditions  for  Filing  a  Lawsuit 
You  may  not  sue  us  to  recover  money 
under  this  policy  unless  you  have 
complied  with  all  the  requirements  of 
the  policy.  If  you  do  sue.  you  must  start 
the  suit  within  12  months  from  the  date 
we  mailed  you  notice  that  we  have 
denied  your  claim,  or  part  of  your  claim, 
and  you  must  file  the  suit  in  die  United 
States  District  Court  of  the  district  in 
which  the  insured  property  was  located 
at  the  time  of  loss. 

S.  Subrogation:  Whenever  we  make  a 
payment  for  a  loss  under  this  policy,  we 
are  subrogated  to  your  right  to  recover 
for  that  loss  fi-om  any  other  person.  That 
means  that  your  right  to  recover  for  a 
loss  that  was  partly  or  totally  caused  by 
someone  else  is  automatically 
transferred  to  us,  to  the  extent  that  we 
have  paid  you  for  the  loss.  We  may 
require  you  to  acknowledge  this  transfer 
in  writing.  After  the  loss,  you  may  not 
give  up  our  right  to  recover  this  money 
or  do  anything  that  would  prevent  us 
ft'om  recovering  it.  If  you  make  any 
claim  against  any  person  who  caused 
your  loss  and  recover  any  money,  you 
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must  pay  us  back  first  before  you  may 
keep  any  of  that  money. 

T.  Continuous  Lake  Flooding:  Where 
the  insured  building  has  been  inimdated 
by  rising  lake  waters  continuously  for 
90  days  or  more  and  it  appears 
reasonably  certain  that  a  continuation  of 
this  flooding  will  result  in  damage, 
reimbursable  under  this  policy,  to  the 
insured  building  equal  to  or  greater  than 
the  building  policy  limits  plus  the 
deductible(s)  or  the  maximum  payable 
under  the  policy  for  any  one  building 
loss,  we  will  pay  you  the  lesser  of  these 
two  amounts  without  waiting  for  the 
further  damage  to  occur  if  you  sign  a 
release  agreeing: 

1.  To  make  no  further  claim  under 
this  policy, 

2.  Not  to  seek  renewal  of  this  policy, 
and 

3.  Not  to  apply  for  any  flood  insurance 
under  the  Act  for  property  at  the  property 
location  of  the  insured  building. 

If  the  policy  term  ends  before  the 
insured  building  has  been  flooded 
continuously  for  90  days,  the  provisions 
of  this  paragraph  T.  still  apply  so  long 
as  the  first  building  damage 
reimbursable  under  this  policy  fi'om  the 
continuous  flooding  occurred  before  the 
end  of  the  policy  term. 

U.  Duplicate  Policies  Not  Allowed: 
Property  may  not  be  insured  under  more 
than  one  policy  issued  under  the  Act. 
When  we  find  that  duplicate  policies 
are  in  effect,  we  will  by  written  notice 
give  you  the  option  of  choosing  which 
policy  is  to  remain  in  effect  under  the 
following  procedures: 

1 .  If  you  choose  to  keep  in  effect  the 
policy  with  the  earlier  effective  date,  we 
will  by  the  same  wrritten  notice  give  you 
an  opportunity  to  add  the  coverage 
limits  of  the  later  policy  to  those  of  the 
earlier  policy,  as  of  the  effective  date  of 
the  later  policy. 

2.  If  you  choose  to  keep  in  effect  the 
poiicy  with  the  later  effective  date,  we 
will  by  the  same  written  notice  give  you 
the  opportunity  to  add  the  coverage 
limits  of  the  earlier  policy  to  those  of  the 
later  policy,  as  of  the  effective  date  of 
the  later  policy. 

In  either  case,  you  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  days  of  the  written 
notice.  In  no  event  will  the  resulting 
coverage  limits  exceed  the  statutorily 
permissible  limits  of  coverage  under  the 
Act  or  your  insurable  interests, 
whichever  is  less. 

We  will  make  a  refund  to  you, 
according  to  applicable  National  Flood 
Insurance  Program  rules,  of  the 
premium  for  the  policy  not  being  kept 
in  effect.  For  purposes  of  this  paragraph 
U.,  the  term  "effective  date"  means  the 
date  coverage  that  has  been  in  effect 


without  any  lapse  was  first  placed  in 
effect. 

In  addition  to  the  provisions  of  this 
paragraph  U.  for  increasing  policy 
limits,  the  usual  procedures  for 
increasing  policy  limits,  by  mid-term 
endorsement  or  at  renewal  time,  with 
the  appropriate  waiting  period,  are 
applicable  to  the  policy  you  choose  to 
keep  in  effect. 

3.  We  amend  Part  61  by  adding 
Appendix  A{5)  to  Part  61  as  follows: 

Appendix  A(5)  to  Part  61 

Federal  Emergency  Management  Agency, 
Federal  Insurance  Administration 

Standard  Flood  Insurance  Policy 

Endorsement  to  General  Property  Form 

[Issued  Pursuant  to  the  National  Flood 
Insurance  Act  of  1968.  or  Any  Acts 
Amendatory  Thereof  (Hereinafter  Called  the 
Act),  and  Applicable  Federal  Regulations  in 
Title  44  of  the  Code  of  Federal  Regulations, 
Subchapter  B.  The  provisions  of  this 
endorsement  replace  the  provisions  of  Article 
8  of  the  Standard  Flood  Insurance  Policy. 
General  Property  Form,  only  in  applicable 
policies  in  Monroe  County  and  the  Village  of 
Islamorada.  Florida). 

Article  8 — General  Conditions  and  Pmvisions 

A.  Pair  and  Set  Clause:  U  there  is  loss 
of  an  article  that  is  part  of  a  pair  or  set, 
the  measure  of  loss  will  be  a  reasonable 
and  fair  proportion  of  the  total  value  of 
the  pair  or  set,  giving  consideration  to 
the  importance  of  said  article,  but  such 
loss  vdll  not  be  construed  to  mean  total 
loss  of  the  pair  or  set. 

B.  Concealment,  Fraud:  This  policy 
will  be  void,  nor  can  this  policy  he 
renewed  or  any  new  flood  insurance 
coverage  be  issued  to  the  Insured  if  any 
person  insured  under  Article  1 , 
paragraph  A.,  whether  before  or  after  a 
loss,  has: 

1 .  Sworn  falsely,  or  willfully  concealed  or 
misrepresented  any  material  fact;  or 

2.  Done  any  fraudulent  act  concerning  this 
insurance  (See  paragraph  E.l.d.  below);  or 

3.  Willfully  concealed  or  misrepresented 
any  fact  on  a  "Recertification  Questionnaire." 
which  causes  the  Insurer  to  issue  a  policy 
based  on  a  premium  amount  that  is  less  than 
the  premium  amount  that  would  have  been 
payable  were  it  not  for  the  misstatement  of 
fact  (see  paragraph  F.  below). 

C.  Other  Insurance:  If  a  loss  covered  by  this 
policy  is  also  covered  by  other  insurance, 
whether  collectible  or  not,  the  Insurer  will 
pay  only  the  proportion  of  the  loss  that  the 
limit  of  liability  that  applies  under  this 
policy  bears  to  the  total  amount  of  insurance 
covering  the  loss,  provided,  if  at  the  time  of 
loss,  there  is  other  insurance  made  available 
under  the  Act.  in  the  name  of  a  unit  owner 
that  provides  coverage  for  the  same  loss 
covered  by  this  policy,  this  policy's  coverage 
will  be  primary  and  not  contributing  with 
such  other  insurance. 

D.  Amendments  and  Waivers,  Assignment: 
This  Standard  Flood  Insurance  Policy  cannot 


be  amended  nor  can  any  of  its  provisions  be 
waived  without  the  express  written  consent 
of  the  Federal  Insurance  Administrator.  No 
action  the  Insmer  takes  under  the  terms  of 
this  policy  can  constitute  a  waiver  of  any  of 
its  rights.  Except  in  the  case  of  1.  a  contents 
only  policy  and  2.  a  policy  issued  to  cover 
a  building  in  the  course  of  construction, 
assignment  of  this  policy,  in  writing,  is 
allowed  upon  transfer  of  title. 

E.  Voidance,  Reduction  or  Reformation  of 
the  Coverage:  1.  Voidance:  This  policy  will 
be  void  and  of  no  legal  force  and  effect  if  any 
one  of  the  following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
policy  is  void  from  its  inception; 

b.  The  community  in  which  the  property 
is  located  was  not  participating  in  the 
National  Flood  Insurance  Program  on  the 
policy's  inception  date  and  did  not  qualify  as 
a  participating  community  during  the 
policy's  term  and  before  the  occurrence  of 
any  loss; 

c.  If.  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  the 
property  is  located  ceases,  in  which  case  the 
policy  will  be  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  year  in  which 
such  cessation  occurred  and  will  not  be 
renewed. 

If  the  voided  policy  included  3  policy  years 
in  a  contract  term  of  3  years,  the  Insured  will 
be  entitled  to  a  pro-rata  refund  of  any 
premium  applicable  to  the  remainder  of  the 
policy's  term; 

d.  If  any  Insured  or  its  agent  has: 

(1)  Sworn  falsely;  or 

(2)  Fraudulently  or  willfully  concealed  or 
misrepresented  any  material  fact  including 
facts  relevant  to  the  rating  of  this  policy  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  connection  with 
the  submission  of  any  claim  brought  under 
the  policy,  in  which  case  this  entire  policy 
will  he  void  as  of  the  date  the  wrongful  act 
was  committed  or  from  its  inception  if  this 
policy  is  a  renewal  policy  and  the  vtrrongful 
act  occurred  in  connection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  the  Insiu^d  in  a  prior  year 
and  affects  the  rating  of  or  premium  amount 
received  for  this  policy.  Refunds  of 
premiums,  .f  any,  will  be  subject  to  offsets  for 
the  Insurer's  administrative  expenses 
(including  the  payment  of  agents 
commissions  for  any  voided  policy  year)  in 
connection  with  the  issuance  of  the  policy. 

e.  The  premium  submitted  is  less  than  the 
minimum  set  forth  in  >  44  CFR  61.10  in 
connection  with  any  application  for  a  new 
policy  or  po/icy  renewal,  in  which  case  the 
Policy  is  void  from  its  inception  date. 

f.  The  insured  has  not  submitted  a 
community  inspection  report,  cited  in  "F. 
policy  Renewal"  below  and  required  in  any 
notice  that  may  have  been  sent  to  the  Insured 
previously  in  conjunction  with  the 
community  inspection  procedure  established 
under  National  Flood  Insurance  Program 
Regulations  (44  CFR  59.30). 

2.  Reduction  of  Coverage  Limit  or 
Reformation:  If  the  premium  payment  is  not 
sufficient  (whether  evident  or  not)  to 
purchase  the  amount  of  coverage  requested 
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by  an  ipplication,  renewal,  endorsement,  or 
other  f  )rm  and  paragraph  E.l.d.  does  not 
apply,  then  the  policy  will  be  deemed  to 
provid  s  only  such  coverage  as  can  be 
purcha  sed  for  the  entire  term  of  the  policy, 
for  the  amount  of  premium  received,  subject 
to  inrji  lasing  the  amount  of  coverage 
pursuait  to  44  CFR  61.11;  provided. 
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Program  within  30  days  of  the  expiration 
date  of  this  policy,  subject  to  paragraph  E. 
above.  If  the  renewal  premium  payment,  and 
when  applicable,  the  community  inspection 
report  referred  to  below,  is  mailed  by 
certified  mail  to  the  Insurer  before  the 
expiration  date,  it  will  be  deemed  to  have 
been  received  within  the  required  30  days. 
The  coverage  provided  by  the  renewal  policy 
is  in  effect  for  any  loss  occurring  during  the 
30-day  period  even  if  the  loss  occurs  before 
the  renewal  premium  payment,  and  when 
applicable,  the  community  inspection  report 
referred  to  below,  is  received  within  the 
required  30  days.  In  all  other  cases,  this 
policy  will  terminate  as  of  the  expiration 
date,  of  the  last  policy  term  for  which  the 
premium  payment,  and  when  applicable,  the 
community  inspection  report  referred  to 
below,  was  timely  received  and,  in  that 
event,  the  Insurer  will  not  be  obligated  to 
provide  the  Insured  with  any  cancellation, 
termination,  policy  lapse,  or  policy  renewal 
notice. 

In  connection  with  the  renewal  of  this 
policy,  the  Insured  may  be  requested  during 
the  poyicy  term  to  recertify,  on  a 
Recertification  Questionnaire  the  Insurer  will 
provide,  the  rating  information  used  to  rate 
the  most  recent  application  for  or  renewal  of 
insurance. 

The  community  in  which  the  insured 
property  is  located  has  been  approved  by  the 
Federal  Emergency  Management  Agency  to 
participate  in  a  special  inspection  procedure 
set  forth  in  National  Flood  Insurance 
Program  Regulations  (44  CFR  59.30)  that 
requires  the  submission  of  a  community 
inspection  report  completed  by  local  officials 
as  one  condition  for  po//cy  renewal.  The 
Insured  may  be  required  to  submit  such  an 
inspection  report  completed  by  a  community 
official  to  certify  whether  the  insured 
property  is  in  compliance  with  the 
community's  floodplain  management 
ordinance.  The  Insured  will  be  notified  in 
writing  of  this  requirement  approximately  6 
months  before  the  renewal  date  and  again  at 
the  time  the  renewal  bill  is  sent. 

Notwithstanding  the  Insured's 
responsibility  to  submit  the  appropriate 
renewal  premium  in  sufficient  time  to  permit 
its  receipt  by  the  Insurer  before  the 
expiration  of  the  policy  being  renewed,  the 
Insurer  has  established  a  business  procedure 
for  mailing  renewal  notices  to  assist  Insureds 
in  meeting  their  responsibility.  Regarding  the 
business  procedure,  evidence  of  the  placing 
of  any  such  notices  into  the  U.S.  Postal 
Service,  addressed  to  the  Insured  at  the 
address  appearing  on  its  most  recent 
application  or  other  appropriate  form 
(received  by  the  Insurer  before  the  mailing  of 
the  renewal  notice),  does,  in  all  respects,  for 
purposes  of  the  National  Flood  Insurance 
Program,  presumptively  establish  delivery  to 
the  Insured  for  all  purposes  irrespective  of 
whether  the  Insured  actually  received  the 
notice. 

However.  ;/the  Insurer  determines  that, 
througii  any  circumstances,  any  renewal 
notice  was  not  placed  into  the  U.S.  Postal 
Service,  or,  if  placed,  was  prepared  or 
addressed  in  a  manner  that  the  Insurer 
determines  could  preclude  the  likelihood  of 
its  being  actually  and  timely  received  by  the 


Insured  before  the  due  date  for  the  renewal 
premium,  the  following  procedures  will  be 
followed: 

If  the  Insured  or  its  agent  notified  the 
Insurer,  not  later  than  1  year  after  the  date 
on  which  the  payment  of  the  renewal 
premium  was  due,  of  a  noiireceipt  of  a 
renewal  notice  before  the  due  date  for  the 
renewal  premium,  which  the  Insurer 
determines  was  attributable  to  the  above 
circumstance,  the  Insurer  will  mail  a  second 
bill  providing  a  revised  due  date,  which  will 
be  30  days  after  the  date  on  which  the  bill 
is  mailed. 

If  the  renewal  payment  requested  by  reason 
of  the  second  bill  is  not  received  by  the 
revised  due  date,  no  renewal  will  occur  and 
the  policy  will  remain  as  an  expired  policy 
as  of  the  expiration  date  prescribed  on  the 
policy. 

G.  Conditions  Suspending  or  Restricting 
Insurance:  Unless  otherwise  provided  in 
writing  added  hereto,  the  Insurer  will  not  be 
liable  for  loss  occurring  while  the  hazard  is 
increased  by  any  means  within  the  control  or 
knowledge  of  the  Insured. 

H.  Liberalization  clause:  If  during  the 
period  that  insurance  is  in  force  under  this 
policy  OT  within  45  days  before  the  inception 
date  thereof,  should  the  Insurer  have  adopted 
under  the  Act,  any  forms,  endorsements, 
rules  or  regulations  by  which  this  policy 
could  be  extended  or  broadened,  without 
additional  premium  charge,  by  endorsement 
or  substitution  of  form.  then,  such  extended 
or  broadened  insurance  will  inure  to  the 
benefit  of  the  Insured  as  though  such 
endorsement  or  substitution  of  form  had  been 
made.  Any  broadening  or  extension  of  this 
policy  to  the  Insured's  benefit  will  only  apply 
to  losses  occurring  on  or  after  the  effective 
date  of  the  adoption  of  any  forms, 
endorsements,  rules  or  regulations  affecting 
this  policy. 

I.  Alterations  and  Repairs:  The  Insured 
may.  at  the  Insured's  own  expense,  make 
alterations,  additions  and  repairs,  and 
complete  structures  in  the  course  of 
construction. 

J.  Cancellation  of  Policy  by  Insured:  The 
Insured  may  cancel  this  policy  at  any  time 
but  a  refund  of  premium  money  will  only  be 
made  when: 

1 .  Except  with  respect  to  a  condominium 
building  or  a  building  that  has  a 
condominium  form  of  ownership,  the  Insured 
cancels  because  the  Insured  has  transferred 
ownership  of  the  insured  property  to 
someone  else.  In  this  case,  the  Insurer  will 
refund  to  the  Insured,  once  the  Insurer 
receives  the  Insured's  written  request  for 
cancellation  (signed  by  the  Insured)  the 
excess  of  premiums  paid  by  the  Insured  that 
apply  to  the  unused  portion  of  the  policy's 
term,  pro  rata  but  with  retention  of  the 
expense  constant  and  the  Federal  policy  fee. 

2.  The  Insured  cancels  a  policy  having  a 
term  of  3  years,  on  an  anniversary  date,  and 
the  reason  for  the  cancellation  is  that: 

a.  A  policy  of  flood  insurance  has  been 
obtained  or  is  being  obtained  in  substitution 
for  this  policy  and  the  Insurer  has  received 

a  written  concurrence  in  the  cancellation 
from  any  mortgagee  of  which  the  Insurer  has 
actual  notice,  or 

b.  The  Insured  has  extinguished  the 
insured  mortgage  debt  and  is  no  longer 
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required  by  the  mortgagee  to  maintain  the 
coverage.  Refund  of  any  premium,  under  this 
subparagraph  2.,  will  be  pro  rata  but  with 
retention  of  the  expense  constant  and  the 
Federal  policy  fee. 

3.  The  Insured  cancels  because  the  Insurer 
has  determined  that  the  property  is  not,  in 
fact,  in  a  special  hazard  area;  and  the  Insured 
was  required  to  purchase  flood  insurance 
coverage  by  a  private  lender  or  Federal 
agency  pursuant  to  Public  Law  93-234, 
section  102  and  the  lender  or  agency  no 
longer  requires  the  retention  of  the  coverage. 
In  this  event,  if  no  claims  have  been  paid  or 
are  pending,  the  premium  payments  will  be 
refunded  in  full,  according  to  applicable 
National  Flood  Insurance  Program 
regulations. 

K.  Loss  Clause:  Payment  of  any  loss  under 
this  policy  wiU  not  reduce  the  amount  of 
insurance  applicable  to  any  other  loss  during 
the  policy  term  that  arises  out  of  a  separate 
occurrence  of  the  peril  insured  against 
hereunder;  provided,  that  all  loss  arising  out 
of  a  continuous  or  protracted  occurrence  will 
be  deemed  to  constitute  loss  arising  out  of  a 
single  occurrence. 

L.  Mortgage  Clause:  (Applicable  to  building 
coverage  only  and  effective  only  when  the 
policy  is  made  payable  to  a  mortgagee  or 
trustee  named  in  the  application  and 
declarations  page  attached  to  this  policy  or 
of  whom  the  Insurer  has  actual  notice  before 
the  payment  of  loss  proceeds  under  this 
policy.) 

Loss,  if  any,  under  this  policy,  will  be 
payable  to  the  aforesaid  as  mortgagee  or 
trustee  as  interest  may  appear  under  all 
present  or  future  mortgages  upon  the 
property  described  in  which  the  aforesaid 
may  have  an  interest  as  mortgagee  or  trustee, 
in  order  of  precedence  of  said  mortgages,  and 
this  insurance,  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein,  will  not  be 
invalidated: 

1 .  By  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  described  property;  nor 

2.  By  any  foreclosure  or  other  proceedings 
or  notice  of  sale  relating  to  the  property;  nor 

3.  By  any  change  in  the  title  or  ownership 
of  the  property;  nor 

4.  Byihe  occupation  of  the  premises  for 
purposes  more  hazardous  than  are  permitted 
by  this  policy,  provided.  That  in  case  the 
mortgagor  or  owner  will  neglect  to  pay  any 
premium  due  under  this  policy,  the 
mortgagee  or  trustee  will,  on  demand,  pay 
the  same. 

Provided,  also,  that  the  mortgagee  or 
trustee  will  notify  the  Insurer  of  any  change 
of  ownership  or  occupancy  of  the  building  or 
increase  of  hazard  that  will  come  to  the 
knowledge  of  said  mortgagee  or  trustee  and, 
unless  permitted  by  this  policy,  it  will  be 
noted  thereon  and  the  mortgagee  or  trustee 
will,  on  demand,  pay  the  premium  for  such 
increased  hazard  for  the  term  of  the  use 
thereof;  otherwise,  this  po/icy  will  be  null 
and  void. 

If  this  policy  is  cancelled  by  the  Insurer,  it 
will  continue  in  force  for  the  benefit  of  the 
mortgagee  or  trustee  for  30  days  after  written 
notice  to  the  mortgagee  or  trustee  of  such 
cancellation  and  will  then  cease. 

Whenever  the  Insurer  will  pay  the 
mortgagee  or  trustee  any  sum  for  loss  under 


this  policy  and  will  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor 
existed,  the  Insurer  will,  to  the  extent  of  such 
payment,  be  thereupon  legally  subrogated  to 
all  the  rights  of  the  party  to  whom  such 
payment  will  be  made,  under  all  securities 
held  as  collateral  to  the  mortgage  debt,  rr 
may,  at  its  option,  pay  to  the  mortgagee  or 
trustee  the  whole  principal  due  or  to  grow 
due  on  the  mortgage  with  interest,  and  will 
thereupon  receive  a  full  assignment  and 
transfer  of  the  mortgage  and  of  all  such  other 
securities,  but  no  subrogation  will  impair  the 
right  of  the  mortgagee  or  trustee  to  recover 
the  full  amount  of  said  mortgagee's  or 
trustee's  claim. 

M.  Mortgagee  Obligations:  If  the  Insured 
fails  to  render  proof  of  loss,  the  named 
mortgagee  or  trustee,  upon  notice,  will  render 
proof  of  loss  in  the  form  herein  specified 
within  60  days  thereafter  and  will  be  subject 
to  the  provisions  of  this  policy  relating  to 
appraisal  and  time  of  payment  and  of 
bringing  suit. 

N.  Loss  Payable  Clause  (Applicable  to 
contents  items  only):  Loss,  if  any.  will  be 
adjusted  with  the  Insured  and  will  be 
payable  to  the  Insured  and  loss  payee  as  their 
interests  may  appear. 

0.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  the  insured  properly,  the 
Insured  must: 

1.  Notify  the  Insurer  in  writing  as  soon  as 
practicable: 

2.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamaged  property, 
putting  it  in  the  best  possible  order  so  that 
the  Insurer  may  examine  it;  and 

3.  Within  60  days  after  the  loss,  send  the 
Insurer  a  proof  of  loss,  which  is  the  Insured's 
statement  as  to  the  amount  it  is  claiming 
under  the  policy  signed  and  sworn  to  by  the 
Insured  and  furnishing  the  following 
information: 

a.  The  date  and  time  of  the  loss; 

b.  A  brief  explanation  of  how  the  loss 
happened; 

c.  The  Insured's  interest  in  the  property 
damaged  (for  example,  "owner")  and  the 
interests,  if  any,  of  others  in  the  damaged 
property; 

d.  The  actual  cash  value  of  each  damaged 
item  of  insured  property  and  the  amount  of 
damages  sustained; 

e.  The  names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against  the 
insured  property; 

f.  Details  as  to  any  other  contracts  of 
insurance  covering  the  property,  whether 
valid  or  not; 

g.  Details  of  any  changes  in  ownership, 
use.  occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  was  issued; 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  time  of  loss  and  for  what 
purpose;  and 

i.  The  amount  the  Insured  claims  is  due 
under  this  policy  to  cover  the  loss,  including 
statements  concerning: 

(1)  The  limits  of  coverage  stated  in  the 
policy,  and 

(2)  The  cost  to  repair  or  replace  the 
damaged  property  (whichever  costs  less). 

4.  Cooperate  with  the  Insurer's  adjuster  or 
representative  in  the  investigation  of  the 
claim; 


5.  Document  the  loss  with  all  bills, 
receipts,  and  related  documents  for  the 
amount  being  claimed; 

6.  The  Insurance  adjuster  whom  the 
Insurer  hires  to  investigate  the  claim  may 
furnish  the  Insured  with  a  '.  ->of  of  loss  form, 
and  she  or  he  may  help  the  Insured  to 
complete  it.  However,  this  is  a  matter  of 
courtesy  only,  and  the  Insured  must  still 
send  the  Insurer  a  proof  of  loss  within  60 
days  after  the  loss  even  if  the  adjuster  does 
not  furnish  the  form  or  help  the  Insured 
complete  it.  In  completing  the  proof  of  loss, 
the  Insured  must  use  its  own  judgment 
concerning  the  amount  of  loss  and  the 
justification  for  the  amount. 

The  adjuster  is  not  authorized  to  approve 
or  disapprove  claims  or  to  tell  the  Insured 
whether  the  claim  will  be  approved  by  the 
Insurer. 

7.  The  Insurer  may.  at  its  option,  waive  the 
requirement  for  the  completion  and  filing  of 
a  proof  of  loss  in  certain  cases,  in  which 
event  the  Insured  will  be  required  to  sign 
and.  at  the  Insurer's  option,  swear  to  an 
adjuster's  report  of  the  loss  that  includes 
information  about  the  loss  and  the  damages 
needed  by  the  Insurer  in  order  to  adjust  the 
claim. 

8.  Any  false  statements  made  in  the  course 
of  presenting  a  claim  under  this  policy  may 
be  punishable  by  fine  or  imprisonment  under 
the  applicable  Federal  laws. 

P.  Options  After  a  Loss:  Options  the  Insurer 
may,  in  its  sole  discretion,  exercise  after  loss 
include  the  following: 

1.  Evidence  of  Loss:  If  the  Insurer 
specifically  requests  it.  in  writing,  the 
Insured  may  be  required  to  furnish  a 
complete  inventory  of  the  destroyed, 
damaged  and  undamaged  property,  including 
details  as  to  quantities,  costs,  actual  cash 
values,  amount  of  loss  claims,  and  any 
written  plans  and  specifications  for  repair  of 
the  damaged  property  that  can  reasonably  be 
made  available  to  the  Insurer. 

2.  Examination  Under  Oath  and  Access  to 
the  Condominium  Association  s  Articles  of 
Association  or  Incorporation,  Property 
Insurance  Policies,  and  Other  Condominium 
Documents:  The  Insurer  may  require  the 
Insured  to: 

a.  Show  the  Insurer,  or  its  designee,  the 
damaged  property; 

b.  Be  examined  under  oath  by  the  Insurer 
or  its  designee; 

c.  Sign  any  transcripts  of  such 
examinations;  and 

d.  At  such  reasonable  times  and  places  as 
the  Insurer  may  designate,  permit  the  Insurer 
to  examine  and  make  extracts  and  copies  of 
tmy  condominium  documents,  including  the 
Articles  of  Association  or  Incorporation, 
Bylaws,  rules  and  regulations.  Declarations  of 
the  condominium,  property  insurance 
policies,  and  other  condominium  documents; 
and  all  books  of  accounts,  bills,  invoices  and 
vouchers,  or  certified  copies  thereof  if  the 
originals  are  lost,  pertaining  to  the  damaged 
property. 

3.  Options  to  Repair  or  Replace:  The 
Insurer  may  take  all  or  any  part  cf  the 
damaged  property  at  the  agreed  or  appraised 
value  and.  also,  repair,  rebuild  or  replace  the 
property  destroyed  or  damaged  with  other  of 
like  kind  and  quality  within  a  reasonable 
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giving  the  Insured  notice  of  the 
intention  to  do  so  within  30  days 
receipt  of  the  proof  of  loss  herein 
under  paragraph  O.  above. 
Ac^ustment  Options:  The  Insurer  may 
)ss  to  any  insured  property  of  others 
i  owners  of  such  property  or  with  the 
for  their  account.  Any  such 

under  this  policy  will  not  inure 
or  indirectly  to  the  benefit  of  any 
other  bailee  for  hire. 
When  Loss  Payable:  Loss  is  payable 

days  after  the  Insured  files  its  proof 
r  within  90  days  after  the  insurance 
files  an  adjuster's  report  signed  and 
by  the  Insured  in  lieu  of  a  proof  of 
ascertainment  of  the  loss  is  made 
agreement  between  the  Insured  and 
Insu  rer  in  writing  or  by  the  filing  with 
Insif-er  of  an  award  as  provided  in 
S.  below. 
Insurer  rejects  the  Insured's  proof  of 
\  /hole  or  in  part,  the  Insured  may 

denial  of  its  claim,  or  exercise  its 
u|ider  this  policy,  or  file  an  amended 
loss  as  long  as  it  is  filed  within  60 
he  date  of  the  loss  or  any  extension 
( illowed  by  the  Administrator. 
Ab^ndonwent:  The  Insured  may  not 
damaged  or  undamaged  insured 
to  the  Insurer. 

,  the  Insurer  may  permit  the 
to  keep  damaged,  insured  property 
")  after  a  loss  and  reduce  the 
of  the  loss  proceeds  payable  to  the 
under  the  policy  by  the  value  of  the 
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Ap  )raisal:  In  case  the  Insured  and  the 
vill  fail  to  agree  as  to  the  actual  cash 
the  amount  of  loss,  then: 
the  written  demand  of  either  the 

the  Insured,  each  will  select  a 
and  disinterested  appraiser  and 

other  of  the  appraiser  selected 

days  of  such  demand, 
appraisers  will  first  select  a 

t  and  disinterested  umpire  and 
<  fter  15  days,  to  agree  upon  such 
then  on  the  Insurer's  request  or  the 

request,  such  umpire  will  be 
by  a  judge  of  a  court  of  record  in  the 
vhich  the  insured  property  is 
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appraisers  will  then  appraise  the 
separately  actual  cash  value  and 
h  item;  and,  failing  to  agree,  will 
t  leir  differences,  only,  to  the  umpire, 
iward  in  vmting,  so  itemized,  of  any 
raisers  or  appraiser  and  umpire) 
with  the  Insurer  will  determine 
of  actual  cash  value  and  loss, 
appraiser  will  be  paid  by  the  party 
him  or  her  and  the  expenses  of 
and  umpire  will  be  paid  by  both 
lly. 

Against  the  Insurer:  No  suit  or 
this  policy  for  the  recovery  of  any 
be  sustainable  in  any  court  of  law 
unless  all  the  requirements  of  this 
11  have  been  complied  with,  and 
c()mmenced  within  12  months  next 
date  of  mailing  of  notice  of 
disallowance  or  partial  disallowance  of  the 
claim.  A  n  action  on  such  claim  against  the 
Insurer  i  lust  be  instituted,  without  regard  to 
the  amoynt  in  controversy,  in  the  United 


sal 
equal 


.  0  1 
w  11 


'Wl 


States  District  Court  for  the  district  in  which 
the  property  will  have  been  situated. 

U.  Subrogation:  If  of  any  payment  under 
this  policy,  the  Insurer  will  be  subrogated  to 
all  the  Insured's  rights  of  recovery  therefor 
against  any  party,  and  the  Insurer  may 
require  from  the  Insured  an  assignment  of  all 
rights  of  recovery  against  any  party  for  loss 
to  the  extent  that  payment  therefor  is  made 
by  the  Insurer.  The  Insured  will  do  nothing 
after  loss  to  prejudice  such  rights;  however, 
this  insurance  will  not  be  invalidated  should 
the  Insured  waive  in  writing  prior  to  a  loss 
any  or  all  rights  of  recovery  against  any  party 
for  loss  occurring  to  the  described  property. 

V.  Continuous  Lake  Flooding:  Where  the 
insured  building  has  been  inundated  by 
rising  lake  waters  continuously  for  90  days 
or  more  and  it  appears  reasonably  certain 
that  a  continuation  of  this  flooding  will  result 
in  damage,  reimbursable  under  this  policy,  to 
the  insured  building  equal  to  or  greater  than 
the  building  policy  limits  plus  the 
deductible{s)  or  the  maximum  payable  under 
the  policy  for  any  one  building  loss,  the 
Insurer  will  pay  the  Insured  the  lesser  of 
these  two  amounts  without  waiting  for  the 
further  damage  to  occur  if  the  Insured  signs 
a  release  agreeing  to: 

1 .  Make  no  further  claim  under  this  policy; 
and 

2.  Not  seek  renewal  of  this  policy:  and 

3.  Not  apply  for  any  flood  insurance  under 
the  Act  for  property  at  the  property  location 
of  the  insured  building. 

If  the  policy  term  ends  before  the  insured 
building  has  been  flooded  continuously  for 
90  days,  the  provisions  of  this  paragraph  V. 
still  apply  so  long  as  the  first  building 
damage  reimbursable  under  this  policy  from 
the  continuous  flooding  occurred  before  the 
end  of  the  policy  term. 

W.  Duplicate  Policies  Not  Allowed: 
Property  may  not  be  insured  under  more  than 
one  policy  issued  under  the  Act.  When  the 
Insurer  finds  that  duplicate  policies  are  in 
effect,  the  Insurer  will  by  written  notice  give 
the  Insured  the  option  of  choosing  which 
policy  is  to  remain  in  effect,  under  the 
following  procedures: 

1.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  with  the  earlier  effective  date,  the 
Insurer  will  by  the  same  written  notice  give 
the  Insured  an  opportunity  to  add  the 
coverage  limits  of  the  later  policy  to  those  of 
the  earlier  policy,  as  of  the  effective  date  of 
the  later  policy. 

2.  If  the  Insured  chooses  to  keep  in  effect 
the  po/icy  with  the  later  effective  date,  the 
Insurer  will  by  the  same  written  notice  give 
the  Insured  the  opportunity  to  add  the 
coverage  limits  of  the  earlier  policy  to  those 
of  the  later  policy,  as  of  the  effective  date  of 
the  later  policy. 

In  either  case,  the  Insured  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  days  of  the  written  notice. 
In  no  event  will  the  resulting  coverage  limits 
exceed  the  statutorily  permissible  limits  of 
coverage  under  the  Act  or  the  Insured's 
insurable  interest,  whichever  is  less. 

The  Insurer  will  make  a  refund  to  the 
Insured,  according  to  applicable  National 
Flood  Insurance  Program  rules,  of  the 
premium  for  the  policy  not  being  kept  in 
effect. 


For  purposes  of  this  paragraph  W.,  the  term 
effective  date  means  the  date  coverage  that 
has  been  in  effect  without  any  lapse  was  first 
placed  in  effect.  In  addition  to  the  provisions 
of  this  paragraph  W.  for  increasing  policy 
limits,  the  usual  procedures  for  increasing 
limits  by  mid-term  endorsement  or  at 
renewal  time,  with  the  appropriate  waiting 
period,  are  applicable  to  the  policy  the 
Insured  chooses  to  keep  in  effect. 

5.  We  amend  Part  61  by  adding 
Appendix  A(6)  as  follows: 

Appendix  A(6)  to  Part  61 

Federal  Emergency  Management  Agency, 
Federal  Insurance  Administration 

Standard  Flood  Insurance  Policy 
Endorsement  to  Residential  Condominium 
Building  Association  Policy 

(Issued  Pursuant  to  the  National  Flood 
Insurance  Act  of  1968,  or  Any  Acts 
Amendatory  Thereof  (Hereinafter  Called  the 
Act),  and  Applicable  Federal  Regulations  in 
Title  44  of  the  Code  of  Federal  Regulations, 
Subchapter  B.  The  provisions  of  this 
endorsement  replace  the  provisions  of  Article 
10  of  the  Standard  Flood  Insurance  Policy, 
Residential  Condominium  Building 
Association  Policy,  only  in  applicable 
policies  in  Monroe  County  and  the  Village  of 
Islamorada,  Florida). 

Article  10 — General  Conditions  and 
Provisions 

A.  Pair  and  Set  Clause:  If  there  is  loss  of 
an  article  that  is  part  of  a  pair  or  set,  the 
measure  of  loss  will  be  a  reasonable  and  fair 
proportion  of  the  total  value  of  the  pair  or  set, 
giving  consideration  to  the  importance  of 
said  article,  but  such  loss  will  not  be 
construed  to  mean  total  loss  of  the  pair  or  set. 

B.  Concealment,  Fraud:  This  policy  will  be 
void,  nor  can  this  policy  be  renewed  or  any 
new  flood  insurance  coverage  be  issued  to 
the  Insured  if  any  person  insured  under 
Article  1.  paragraph  A.,  whether  before  or 
after  a  loss,  has: 

1.  Sworn  falsely,  or  willfully  concealed  or 
misrepresented  any  material  fact;  or 

2.  Done  any  fraudulent  act  concerning  this 
insurance  (see  paragraph  E.l.d.  below);  or 

3.  Willfully  concealed  or  misrepresented 
any  fact  on  a  "Recertification  Questionnaire," 
which  causes  the  Insurer  to  issue  a  policy 
based  on  a  premium  amount  that  is  less  than 
the  premium  amount  that  would  have  been 
payable  were  it  not  for  the  misstatement  of 
fact  (see  paragraph  F.  below). 

C.  Other  Insurance:  If  a  loss  covered  by  this 
policy  is  also  covered  by  other  insurance, 
whether  collectible  or  not,  the  Insurer  will 
pay  only  the  proportion  of  the  loss  that  the 
limit  of  liability  that  applies  under  this 
policy  bears  to  the  total  amount  of  insurance 
covering  the  loss,  provided,  if  at  the  time  of 
loss,  there  is  other  insurance  made  available 
under  the  Act,  in  the  name  of  a  unit  owner 
that  provides  coverage  for  the  same  loss 
covered  by  this  policy,  this  policy's  coverage 
will  be  primary  and  not  contributing  with 
such  other  insurance. 

D.  Amendments  and  IVaj'vere,  Assignment: 
This  Standard  Flood  Insurance  Policy  cannot 
be  amended  nor  can  any  of  its  provisions  be 
waived  without  the  express  written  consent 
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of  the  Federal  Insurance  Administrator.  No 
action  the  Insurer  takes  under  the  terms  of 
this  policy  can  constitute  a  waiver  of  any  of 
its  rights.  Except  in  the  case  of  1.  a  contents 
only  policy  and  2.  a  policy  issued  to  cover 
a  building  in  the  course  of  construction, 
assignment  of  this  policy,  in  writing,  is 
allowed  upon  transfer  of  title. 

E.  Voidance,  Reduction  or  Reformation  of 
the  Coverage: 

1.  Voidance:  This  policy  will  be  void  and 
of  no  legal  force  and  effect  if  any  one  of  the 
following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
policy  is  void  from  its  inception; 

b.  The  community  in  which  the  property 
is  located  was  not  participating  in  the 
National  Flood  Insurance  Program  on  the 
policy's  inception  date  and  did  not  qualify  as 
a  participating  community  during  the 
policy's  term  and  before  the  occurrence  of 
any  loss; 

c.  If,  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  the 
property  is  located  ceases,  in  which  case  the 
policy  will  be  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  year  in  which 
such  cessation  occurred  and  will  not  be 
renewed. 

If  the  voided  policy  included  3  policy  years 
in  a  contract  term  of  3  years,  the  Insured  will 
be  entitled  to  a  pro-rata  refund  of  any 
premium  applicable  to  the  remainder  of  the 
policy's  term; 

d.  If  any  Insured  or  its  agent  has: 

(1)  Sworn  falsely;  or 

(2)  Fraudulently  or  willfully  concealed  or 
misrepresented  any  material  fact  including 
facts  relevant  to  the  rating  of  this  policy  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  connection  with 
the  submission  of  any  claim  brought  under 
the  policy,  in  which  case  this  entire  policy 
will  be  void  as  of  the  date  the  wrongful  act 
was  coHMnitted  or  from  its  inception  if  this 
policy  is  a  renewal  policy  and  the  wrongful 
act  occurred  in  connection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  the  Insured  in  a  prior  year 
and  affects  the  rating  of  or  premium  amount 
received  for  this  policy.  Refunds  of 
premiums,  if  any,  will  be  subject  to  offsets  for 
the  Insurer's  administrative  expenses 
(including  the  payment  of  agent's 
commissions  for  any  voided  policy  year)  in 
connection  with  the  issuance  of  the  policy. 

e.  The  premium  submitted  is  less  than  the 
minimum  set  forth  in  44  CFR  61.10  in 
connection  with  any  application  for  a  new 
policy  or  policy  renewal,  in  which  case  the 
policy  is  void  from  its  inception  date. 

f.  The  Insmred  has  not  submitted  a 
community  inspection  report,  cited  in  "F. 
Policy  Renewal"  below  that  was  required  in 
a  notice  sent  to  the  Insured  previously  in 
conjunction  with  the  community  inspection 
procedure  established  under  National  Flood 
Insurance  Program  Regulations  (44  CFR 
59.30). 

2.  Reduction  of  Coverage  Limits  or 
Reformation:  If  the  premium  payment  is  not 
sufficient  (whether  evident  or  not)  to 
purchase  the  amount  of  coverage  requested 
by  an  application,  renewal,  endorsement,  or 


other  form  and  paragraph  E.l.d.  does  not 
apply,  then  the  policy  will  be  deemed  to 
provide  only  such  coverage  as  can  be 
purchased  for  the  entire  term  of  the  policy, 
for  the  amount  of  premium  received,  subject 
to  increasing  the  amount  of  coverage 
pursuant  to  44  CFR  61.11;  provided, 
however: 

a.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  before  a  loss  and  the  Insurer 
can  determine  the  amount  of  insufficient 
premium  from  information  in  its  possession 
at  the  time  of  its  discovery  of  the  insufficient 
premium,  the  Insurer  will  give  a  notice  of 
additional  premium  due.  and  if  the  Insured 
remits  and  the  Insurer  receives  the  additional 
premium  required  to  purchase  the  limits  of 
coverage  for  each  kind  of  coverage  as  was 
initially  requested  by  the  Insured  within  30 
days  firom  the  date  the  Insurer  gives  the 
Insured  written  notice  of  additional  premium 
due,  the  policy  will  be  reformed,  from  its 
inception  date,  or,  in  the  case  of  an 
endorsement,  from  the  effective  date  of  the 
endorsement,  to  provide /Jood  insurance 
coverage  in  the  amount  of  coverage  initially 
requested. 

b.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  at  the  time  of  a  loss  under  the 
policy,  the  Insurer  will  give  a  notice  of 
premium  due,  and  if  the  Insured  remits  and 
the  Insurer  receives  the  additional  premium 
required  to  purchase  (for  the  current  policy 
term  and  the  previous  policy  term,  if  then 
insured)  the  limits  of  coverage  for  each  kind 
of  coverage  as  was  initially  requested  by  the 
Insured  within  30  days  from  the  date  the 
Insurer  gives  the  Insured  written  notice  of 
additional  premium  due,  the  policy  will  be 
reformed,  from  its  inception  date,  or,  in  the 
case  of  an  endorsement,  from  the  effective 
date  of  the  endorsement,  to  provide  flood 
insurance  coverage  in  the  amount  of  coverage 
initially  requested. 

c.  Under  subparagraphs  a.  and  b.  as  to  any 
mortgagee  or  trustee  named  in  the  policy,  the 
Insurer  will  give  a  notice  of  additional 
premium  due  and  the  right  of  reformation 
will  continue  in  force  for  the  benefit  only  of 
the  mortgagee  or  trustee,  up  to  the  amount  of 
the  Insured's  indebtedness,  for  30  days  after 
wrritten  notice  to  the  mortgagee  or  trustee. 

F.  Policy  Renewal:  The  term  of  this  policy 
begins  on  its  inception  date  and  ends  on  its 
expiration  date,  as  shown  on  the  declarations 
page  that  is  attached  to  the  policy.  The 
Insurer  is  under  no  obligation  to: 

1.  Send  the  Insured  any  renewal  notice  or 
other  notice  that  the  policy  term  is  coming  to 
an  end  and  the  receipt  of  any  such  notice  by 
the  Insured  will  not  be  deemed  to  be  a  waiver 
of  this  provision  on  the  Insurer's  part. 

2.  Assure  that  po/icy  changes  reflected  in 
endorsements  submitted  during  the  Policy 
term  are  included  in  any  renewal  notice  or 
new  policy  sent  to  the  Insured,  policy 
changes  includes  the  addition  of  any 
increases  in  the  amounts  of  coverage. 

This  policy  will  not  be  renewed  and  the 
coverage  provided  by  it  will  not  continue 
into  any  successive  policy  term  unless  the 
renewal  premium  payment,  and  when 
applicable,  the  community  inspection  report 
referred  to  below,  is  received  by  the  Insurer 
at  the  office  of  the  National  Flood  Insurance 
Program  within  30  days  of  the  expiration 


date  of  this  policy,  subject  to  paragraph  E. 
above.  If  the  renewal  premium  payment,  and 
when  applicable,  the  community  inspection 
report  referred  to  below,  is  mailed  by 
certified  mail  to  the  Insurer  before  the 
expiration  date,  it  will  be  deemed  to  have 
been  received  within  the  required  30  days. 
The  coverage  provided  by  the  renewal  policy 
is  in  effect  for  any  loss  occurring  during  the 
30-day  period  even  if  the  loss  occurs  before 
the  renewal  premium  payment,  and  when 
applicable,  the  community  inspection  report 
referred  to  below,  is  received  within  the 
required  30  days.  In  all  other  cases,  this 
policy  will  terminate  as  of  the  expiration 
date,  of  the  last  policy  term  for  which  the 
premium  payment,  and  when  applicable,  the 
community  inspection  report  referred  to 
below,  was  timely  received  and.  in  that 
event,  the  Insurer  will  not  be  obligated  to 
provide  the  Insured  with  any  cancellation, 
termination,  policy  lapse,  or  policy  renewal 
notice. 

In  connection  with  the  renewal  of  this 
policy,  the  Insured  may  be  requested  during 
the  policy  term  to  recertify,  on  a 
Recertification  Questionnaire  the  Insurer  will 
provide,  the  rating  information  used  to  rate 
the  most  recent  application  for  or  renewal  of 
insurance. 

The  conmiunify  in  which  the  insured 
property  is  located  has  been  approved  by  the 
Federal  Emergency  Management  Agency  to 
participate  in  a  special  inspection  procedure 
set  forth  in  National  Flood  Insurance 
Program  Regulations  (44  CFR  59.30)  that 
requires  the  submission  of  a  community 
inspection  report  completed  by  local  officials 
as  one  condition  for  po/icy  renewal.  The 
Insured  may  be  required  to  submit  such  an 
inspection  report  completed  by  a  communify 
official  certifying  whether  the  insured 
property  is  in  compliance  with  the 
community's  floodplain  management 
ordinance.  The  Insured  will  be  notified  in 
writing  of  this  requirement  approximately  6 
months  before  the  renewal  date  and  again  at 
the  time  the  renewal  bill  is  sent. 

Notwithstanding  the  Insured's 
responsibility  to  submit  the  appropriate 
renewal  premium  in  sufficient  time  to  permit 
its  receipt  by  the  Insurer  before  the 
expiration  of  the  policy  being  renewed,  the 
Insurer  has  established  a  business  procedure 
for  mailing  renewal  notices  to  assist  Insureds 
in  meeting  their  responsibility.  Regarding  the 
business  procedure,  evidence  of  the  placing 
of  any  such  notices  into  the  U.S.  Postal 
Service,  addressed  to  the  Insured  at  the 
address  appearing  on  its  most  recent 
application  or  other  appropriate  form 
(received  by  the  Insurer  before  the  mailing  of 
the  renewal  notice),  does,  in  all  respects,  for 
purposes  of  the  National  Flood  Insurance 
Program,  presumptively  establish  delivery  to 
the  Insured  for  all  purposes  irrespective  of 
whether  the  Insured  actually  received  the 
notice. 

However,  if  the  Insurer  determines  that, 
through  any  circumstances,  any  renewal 
notice  was  not  placed  into  the  U.S.  Postal 
Service,  or,  if  placed,  was  prepared  or 
addressed  in  a  manner  that  the  Insurer 
determines  could  preclude  the  likelihood  of 
its  being  actually  and  timely  received  by  the 
Insured  before  the  due  date  for  the  renewal 
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premiu  n,  the  following  procedures  will  be 
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Insured  or  its  agent  notified  the 
not  later  than  1  year  after  the  date 
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G.  Cdtiditions  Suspending  or  Restricting 
Insurar,  ce:  Unless  otherwise  provided  in 
writing  added  hereto,  the  Insurer  will  not  be 
liable  f<  r  loss  occurring  while  the  hazard  is 
ncreasi  d  by  any  means  within  the  control  or 
knowle  Ige  of  the  Insured. 

H.  Ui  eralization  clause:  If  during  the 
period  I  bat  insurance  is  in  force  under  this 
policy  c  r  within  45  days  prior  to  the 
incepti(  n  date  thereof,  should  the  Insurer 
have  ad  spted  under  the  Act.  any  forms, 
endorse  ments.  rules  or  regulations  by  which 
this  pol  cy  could  be  extended  or  broadened, 

additional  premium  charge,  by 

endorse  ment  or  substitution  of  form,  then, 

exjended  or  broadened  insurance  will 

the  benefit  of  the  Insured  as  though 

en  lorsement  or  substitution  of  form  had 

mi  de.  Any  broadening  or  extension  of 

cy  to  the  Insured's  benefit  will  only 

losses  occurring  on  or  after  the 

date  of  the  adoption  of  any  forms, 

dorsejnents.  rules  or  regulations  affecting 

cy. 

Altirations  and  Repairs:  The  Insured 
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additions  and  repairs,  and 
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withoul 

endo 

such 

inure  to 

such 

been 

this  pol 

apply 

effectiv 
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the 
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Car  cellation  of  Policy  By  Insured:  The 
may  cancel  this  policy  at  any  time 
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Insured  cancels  a  policy  having  a 

!  years,  on  an  anniversary  date,  and 

for  the  cancellation  is  that: 

icy  of  flood  insurance  has  been 

or  is  being  obtained  in  substitution 

jo//cy  and  the  Insurer  has  received 

concurrence  in  the  cancellation 
;  mortgagee  of  which  the  Insurer  has 
ntitice,  or 

Insured  has  extinguished  the 
mortgage  debt  and  is  no  longer 
by  the  mortgagee  to  maintain  the 
.  Refund  of  any  premium,  under  this 
aph  1..  will  be  pro  rata  but  with 
of  the  expense  constant  and  the 
policy  fee. 
Insured  cancels  because  the  Insurer 

ined  that  the  property  is  not,  in 
special  hazard  area:  and  the  Insured 
ired  to  purchase /7ooc/  insurance 
by  a  private  lender  or  Federal 
ursuant  to  Public  Law  93-234, 
102  and  the  lender  or  agency  no 
ires  the  retention  of  the  coverage. 


r  (qui 


In  this  event,  if  no  claims  have  been  paid  or 
are  pending,  the  premium  payments  will  be 
refunded  in  full,  according  to  applicable 
National  Flood  Insurance  Program 
regulations. 

K.  Loss  Clause:  Payment  of  any  loss  under 
this  policy  will  not  reduce  the  amount  of 
insurance  applicable  to  any  other  loss  during 
the  policy  term  that  arises  out  of  a  separate 
occurrence  of  the  peril  insured  against 
hereunder;  provided,  that  all  loss  arising  out 
of  a  continuous  or  protracted  occurrence  will 
be  deemed  to  constitute  loss  arising  out  of  a 
single  occurrence. 

L.  Mortgage  Clause:  (Applicable  to  building 
coverage  only  and  effective  only  when  the 
policy  is  made  payable  to  a  mortgagee  or 
trustee  named  in  the  application  and 
declarations  page  attached  to  this  policy  or 
of  whom  the  Insurer  has  actual  notice  prior 
to  the  payment  of  loss  proceeds  under  this 
policy.) 

Loss,  if  any,  under  this  policy,  will  be 
payable  to  the  aforesaid  as  mortgagee  or 
trustee  as  interest  may  appear  under  all 
present  or  future  mortgages  upon  the 
property  described  in  which  the  aforesaid 
may  have  an  interest  as  mortgagee  or  trustee, 
in  order  of  precedence  of  said  mortgages,  and 
this  insurance,  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein,  will  not  be 
invalidated: 

1.  By  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  described  property;  nor 

2.  By  any  foreclosure  or  other  proceedings 
or  notice  of  sale  relating  to  the  property;  nor 

3.  By  any  change  in  the  title  or  ownership 
of  the  property:  nor 

4.  By  the  occupation  of  the  premises  for 
purposes  more  hazardous  than  are  permitted 
by  this  policy,  provided,  that  it  in  case  the 
mortgagor  or  owner  will  neglect  to  pay  any 
premium  due  under  this  policy,  the 
mortgagee  or  trustee  will,  on  demand,  pay 
the  same. 

Provided,  also,  that  the  mortgagee  or 
trustee  will  notify  the  Insurer  of  any  change 
of  ownership  or  occupancy  of  the  building  or 
increase  of  hazard  that  will  come  to  the 
knowledge  of  said  mortgagee  or  trustee  and. 
unless  permitted  by  this  policy,  it  will  be 
noted  thereon  and  the  mortgagee  or  trustee 
will,  on  demand,  pay  the  premium  for  such 
increased  hazard  for  the  term  of  the  use 
thereof;  otherwise,  this  policy  will  be  null 
and  void. 

If  this  policy  is  cancelled  by  the  Insurer,  it 
will  continue  in  force  for  the  benefit  of  the 
mortgagee  or  trustee  for  30  days  after  written 
notice  to  the  mortgagee  or  trustee  of  such 
cancellation  and  will  then  cease. 

Whenever  the  Insurer  will  pay  the 
mortgagee  or  trustee  any  sum  for  loss  under 
this  policy  and  will  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor 
existed,  the  Insurer  will,  to  the  extent  of  such 
payment,  be  thereupon  legally  subrogated  to 
all  the  rights  of  the  party  to  whom  such 
payment  will  be  made,  under  all  securities 
held  as  collateral  to  the  mortgage  debt,  or 
may,  at  its  option,  pay  to  the  mortgagee  or 
trustee  the  whole  principal  due  or  to  grow 
due  on  the  mortgage  with  interest,  and  will 
thereupon  receive  a  full  assignment  and 
transfer  of  the  mortgage  and  of  all  such  other 
securities,  but  no  subrogation  will  impair  the 


right  of  the  mortgagee  or  trustee  to  recover 
the  full  amount  of  said  mortgagee's  or 
trustee's  claim. 

M.  Mortgagee  Obligations:  If  the  Insured 
fails  to  render  proof  of  loss,  the  named 
mortgagee  or  trustee,  upon  notice,  will  render 
proof  of  loss  in  the  form  herein  specified 
within  60  days  thereafter  and  will  be  subject 
to  the  provisions  of  this  policy  relating  to 
appraisal  and  time  of  payment  and  of 
bringing  suit. 

N.  Loss  Payable  Clause  (Applicable  to 
contents  items  onlyf.  Loss,  if  any,  will  be 
adjusted  with  the  Insured  and  will  be 
payable  to  the  Insured  and  loss  payee  as  their 
interests  may  appear. 

0.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  the  insured  property,  the 
Insured  must: 

1.  Notify  the  Insurer  in  writing  as  soon  as 
practicable; 

2.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamaged  property, 
putting  it  in  the  best  possible  order  so  that 
the  Insurer  may  examine  it;  and 

3.  Within  60  days  after  the  loss,  send  the 
Insurer  a  proof  of  loss,  which  is  the  Insured's 
statement  as  to  the  amount  it  is  claiming 
under  the  policy  signed  and  sworn  to  by  the 
Insured  and  furnishing  the  following 
information: 

a.  The  date  and  time  of  the  loss; 

b.  A  brief  explanation  of  how  the  loss 
happened; 

c.  The  Insured's  interest  in  the  property 
damaged  (for  example,  "owner")  and  the 
interests,  if  any,  of  others  in  the  damaged 
property; 

d.  The  actual  cash  value  or  replacement 
cost,  whichever  is  appropriate,  of  each 
damaged  item  of  insured  property  and  the 
amount  of  damages  sustained; 

e.  The  names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against  the 
insured  property; 

f.  Details  as  to  any  other  contracts  of 
insurance  covering  the  property,  whether 
valid  or  not; 

g.  Details  of  any  changes  in  ownership, 
use,  occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  was  i.ssued; 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  time  of  loss  and  for  what 
purpose;  and 

i.  The  amount  the  Insured  claims  is  due 
under  this  policy  to  cover  the  loss,  including 
statements  concerning: 

(1)  The  limits  of  coverage  stated  in  the 
policy,  and 

(2)  The  cost  to  repair  or  replace  the 
damaged  property  (whichever  costs  less). 

4.  Cooperate  with  the  Insurer's  adjuster  or 
representative  in  the  investigation  of  the 
claim; 

5.  Document  the  loss  with  all  bills, 
receipts,  and  related  documents  for  the 
amount  being  claimed: 

6.  The  insurance  adjuster  whom  the 
Insurer  hires  to  investigate  the  claim  may 
furnish  the  Insured  with  a  proof  of  loss  form, 
and  she  or  he  may  help  the  Insured  to 
complete  it.  However,  this  is  a  matter  of 
courtesy  only,  and  the  Insured  must  still 
send  the  Insurer  a  proof  of  loss  within  60 
days  after  the  loss  even  if  the  adjuster  does 
not  furnish  the  form  or  help  the  Insured 
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complete  it.  In  completing  the  proof  of  loss, 
the  Insured  must  use  its  own  judgment 
concerning  the  amount  of  loss  and  the 
justification  for  the  amount. 

The  adjuster  is  not  authorized  to  approve 
or  disapprove  claims  or  to  tell  the  Insured 
whether  the  claim  will  be  approved  by  the 
Insurer. 

7.  The  Insurer  may,  at  its  option,  waive  the 
requirement  for  the  completion  and  filing  of 
a  proof  of  loss  in  certain  cases,  in  which 
event  the  Insured  will  be  required  to  sign 
and,  at  the  Insurer's  option,  swear  to  an 
adjuster's  report  of  the  loss  that  includes 
information  about  the  loss  and  the  damages 
needed  by  the  Insurer  in  order  to  adjust  the 
claim. 

8.  Any  false  statements  made  in  the  course 
of  presenting  a  claim  under  this  policy  may 
be  punishable  by  fine  or  imprisoimient  under 
the  applicable  Federal  laws. 

P.  Options  After  a  Loss:  Options  the  Insurer 
may,  in  its  sole  discretion,  exercise  after  loss 
include  the  following: 

1.  Evidence  of  Loss:  If  the  Insurer 
specifically  requests  it,  in  writing,  the 
Insured  may  be  required  to  furnish  a 
complete  inventory  of  the  destroyed, 
damaged  and  undamaged  property,  including 
details  as  to  quantities,  costs,  actual  cash 
values  or  replacement  cost  (whichever  is 
appropriate),  amount  of  loss  claims,  and  any 
written  plans  and  specifications  for  repair  of 
the  damaged  property  that  can  reasonably  be 
made  available  to  the  Insurer. 

2.  Examination  Under  Oath  and  Access  to 
the  Condominium  Association's  Articles  of 
Association  or  Incorporation,  Property 
Insurance  Policies,  and  Other  Condominium 
Documents:  The  Insurer  may  require  the 
Insured  to: 

a.  Show  the  Insurer,  or  its  designee,  the 
damaged  property; 

b.  Be  examined  under  oath  by  the  Insurer 
or  its  designee; 

c.  Sign  any  transcripts  of  such 
examinations;  and 

d.  At  such  reasonable  times  and  places  as 
the  Insurer  may  designate,  permit  the  Insurer 
to  examine  and  make  extracts  and  copies  of 
any  condominium  documents,  including  the 
Articles  of  Association  or  Incorporation, 
Bylaws,  rules  and  regulations,  Declarations  of 
the  condominium,  property  insurance 
policies,  and  other  condominium  documents; 
and  all  books  of  accounts,  bills,  invoices  and 
vouchers,  or  certified  copies  thereof  if  the 
originals  are  lost,  pertaining  to  the  damaged 
property. 

3.  Options  to  Repair  or  Replace:  The 
Insurer  may  take  all  or  any  part  of  the 
damaged  property  at  the  agreed  or  appraised 
value  and,  also,  repair,  rebuild  or  replace  the 
property  destroyed  or  damaged  with  other  of 
like  kind  and  quality  within  a  reasonable 
time,  on  giving  the  Insured  notice  of  the 
Insurer's  intention  to  do  so  within  30  days 
after  the  receipt  of  the  proof  of  loss  herein 
required  under  paragraph  O.  above. 

4.  Adjustment  Options:  The  Insurer  may 
adjust  loss  to  any  insured  property  of  others 
with  the  owners  of  such  property  or  with  the 
Insured  for  their  account.  Any  such 
insuremce  under  this  policy  will  not  inure 
directly  or  indirectly  to  the  benefit  of  any 
carrier  or  other  bailee  for  hire. 


Q.  When  Loss  Payable:  Loss  is  payable 
within  60  days  after  the  Insured  files  its  proof 
of  loss  (or  within  90  days  after  the  insurance 
adjuster  files  an  adjuster's  report  signed  and 
sworn  to  by  the  Insured  in  lieu  of  a  proof  of 
loss]  and  ascertainment  of  the  loss  is  made 
either  by  agreement  between  the  Insured  and 
the  Insurer  in  writing  or  by  the  filing  with 
the  Insurer  of  an  award  as  provided  in 
paragraph  S.  below. 

If  the  Insurer  rejects  the  Insured's  proof  of 
loss  in  whole  or  in  part,  the  Insured  may 
accept  such  denial  of  its  claim,  or  exercise  its 
rights  under  this  policy,  or  file  an  amended 
proof  of  loss  as  long  as  it  is  filed  within  60 
days  of  the  date  of  the  loss  or  any  extension 
of  time  allowed  by  the  Administrator. 

R.  Abandonment:  The  Insured  may  not 
abandon  damaged  or  undamaged  insured 
property  to  the  bisiu^r. 

However,  the  Insurer  may  permit  the 
Insured  to  keep  damaged,  insured  property 
("salvage")  after  a  loss  and  reduce  the 
amount  of  the  loss  proceeds  payable  to  the 
Insured  under  the  policy  by  die  value  of  the 
salvage. 

S.  Appraisal:  If  at  any  time  after  a  loss,  the 
Insurer  is  unable  to  agree  with  the  Insured  as 
to  the  actual  cash  value — or,  if  applicable, 
replacement  cost — of  the  damaged  property 
so  as  to  determine  the  amount  of  loss  to  be 
paid  to  the  Insured,  then: 

1 .  On  the  written  demand  of  either  the 
Insurer  or  the  Insured,  each  will  select  a 
competent  and  disinterested  appraiser  and 
notify  the  other  of  the  appraiser  selected 
within  20  days  of  such  dememd. 

2.  The  appraisers  will  first  select  a 
competent  and  disinterested  umpire  and 
^ling,  after  15  days,  to  agree  upon  such 
umpire,  then  on  the  Insurer's  request  or  the 
Insured's  request,  such  umpire  will  be 
selected  by  a  judge  of  a  court  of  record  in  the 
State  in  which  the  insured  property  is 
located. 

3.  The  appraisers  wall  then  appraise  the 
loss,  stating  separately  replacement  cost, 
actual  cash  value  and  loss  to  each  item;  and, 
failing  to  agree,  will  submit  their  differences, 
only,  to  the  umpire. 

4.  An  award  in  writing,  so  itemized,  of  any 
two  (appraisers  or  appraiser  and  umpire) 
when  filed  with  the  Insurer  will  determine 
the  amount  of  actual  cash  value  and  loss  or, 
should  this  policy's  replacement  cost 
provisions  apply,  the  amount  of  the 
replacement  cost  and  loss. 

5.  Each  appraiser  will  be  paid  by  the  party 
selecting  him  or  her  and  the  expenses  of 
appraisal  and  umpire  will  be  paid  by  both 
parties  equally. 

T.  Action  Against  the  Insurer:  No  suit  or 
action  on  this  policy  for  the  recovery  of  any 
claim  will  be  sustainable  in  any  court  of  law 
or  equity  unless  all  the  requirements  of  this 
po//cy  will  have  been  complied  with,  and 
unless  commenced  within  12  months  next 
after  the  date  of  mailing  of  notice  of 
disallowance  or  partial  disallowance  of  the 
claim.  An  action  on  such  claim  against  the 
Insurer  must  be  instituted,  without  regard  to 
the  amount  in  controversy,  in  the  United 
States  District  Court  for  the  district  in  which 
the  property  will  have  been  situated. 

U.  Subrogation:  If  of  any  payment  under 
this  policy,  the  Insurer  will  be  subrogated  to 


all  the  Insured's  rights  of  recovery  therefor 
against  any  party,  and  the  Insurer  may 
require  from  the  Insured  an  assignment  of  all 
rights  of  recovery  against  any  party  for  loss 
to  the  extent  that  payment  therefor  is  made 
by  the  Insurer.  The  Insured  will  do  nothing 
after  loss  to  prejudice  such  rights;  however, 
this  insurance  will  not  be  invalidated  should 
the  Insured  waive  in  writing  prior  to  a  loss 
any  or  all  rights  of  recovery  agadnst  any  party 
for  loss  occurring  to  the  described  property. 
V.  Continuous  Lake  Flooding:  Where  the 
insured  building  has  been  inundated  by 
rising  lake  waters  continuously  for  90  days 
or  more  and  it  appears  reasonably  certain 
that  a  continuation  of  this  flooding  will  result 
in  damage,  reimbursable  under  this  policy,  to 
the  insured  building  equal  to  or  greater  than 
the  building  policy  limits  plus  the 
deductible(s)  or  the  maximum  payable  under 
the  policy  for  any  one  building  loss,  the 
Insurer  will  pay  the  Insured  the  lesser  of 
these  two  amounts  without  waiting  for  the 
further  damage  to  occur  if  the  Insured  signs 
a  release  agreeing  to: 

1.  Make  no  further  claim  under  this  policy; 
and 

2.  Not  seek  renewal  of  this  policy;  and 

3.  Not  apply  for  any  flood  insurance  under 
the  Act  for  property  at  the  property  location 
of  the  insured  building. 

If  the  policy  term  ends  before  the  insured 
building  has  been  flooded  continuously  for 
90  days,  the  provisions  of  this  paragraph  V. 
still  apply  so  long  as  the  first  building 
damage  reimbursable  under  this  policy  from 
the  continuous  flooding  occurred  before  the 
end  of  the  policy  term. 

W.  Duplicate  Policies  Not  Allowed: 
Property  may  not  be  insured  under  more  than 
one  policy  issued  under  the  Act.  When  the 
Insurer  finds  that  duplicate  policies  are  in 
effect,  the  Insurer  will  by  written  notice  give 
the  Insured  the  option  of  choosing  which 
policy  is  to  remain  in  effect,  under  the 
following  procedures: 

1.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  with  the  earlier  effective  date,  the 
Insurer  will  by  the  same  written  notice  give 
the  Insured  an  opportunity  to  add  the 
coverage  limits  of  the  later  policy  to  those  of 
the  earlier  policy,  as  of  the  effective  date  of 
the  later  policy. 

2.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  with  the  later  effective  date,  the 
Insurer  will  by  the  same  written  notice  give 
the  Insured  the  opportunity  to  add  the 
coverage  limits  of  the  earlier  policy  of  those 
of  the  later  policy,  as  of  the  effective  date  of 
the  later  policy. 

In  either  case,  the  Insured  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  days  of  the  written  notice. 
In  no  event  will  the  resulting  coverage  limits 
exceed  the  statutorily  permissible  limits  of 
coverage  under  the  Act  or  the  Insured's 
insurable  interest,  whichever  is  less. 

The  Insurer  will  make  a  refund  to  the 
Insured,  according  to  applicable  National 
Flood  Insurance  Program  rules,  of  the 
premium  for  the  policy  not  being  kept  in 
effect. 

For  purposes  of  this  paragraph  '^.,  the  term 
effective  date  means  the  date  coverage  that 
has  been  in  effect  without  any  lapse  was  first 
placed  in  effect.  In  addition  to  the  provisions 
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Presidential  Documents 


Proclaination  7189  of  April  30,  1999 

Asian/Pacific  American  Heritage  Month,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Seeking  America's  bright  promise  of  freedom  and  fairness,  millions  of  men 
and  women  of  Asian  and  Pacific  descent  have  immigrated  to  our  Nation 
through  the  past  2  centuries  to  participate  in  our  great  experiment  in  democ- 
racy. Although  they  left  behind  their  native  lands  and  many  of  their  loved 
ones,  they  carried  in  their  hearts  a  rich  and  ancient  history  and  a  proud 
heritage. 

Throughout  the  decades,  the  principles  and  cherished  traditions  of  Asian 
and  Pacific  Americans  have  infused  our  way  of  life,  and  their  diligence 
and  determination  have  helped  build  and  sustain  our  Nation.  Asian  immi- 
grants and  indigenous  U.S.  Pacific  Islanders  have  made  contributions  to 
every  facet  of  American  life.  Yet  all  too  often,  Asian  immigrants  and  Pacific 
Islanders  had  to  endure  discrimination  as  our  society  struggled  with  its 
growing  diversity.  Overcoming  prejudice  and  other  hardships,  these  deter- 
mined men  and  women  have  strengthened  our  society,  our  economy,  and 
our  national  character  in  the  process. 

Asian  and  Pacific  Americans  today  continue  to  make  substantial  contribu- 
tions to  our  country  and  our  culture,  and  this  year's  theme,  "Celebrating 
Our  Legacy,"  calls  on  us  to  recognize  our  common  human  spirit.  Scientists 
and  researchers  like  David  Ho  untangle  the  mysteries  of  human  biology; 
astronauts  like  Kalpana  Chawla  explore  the  heavens;  human  rights  activists 
like  Dith  Pran  inspire  us  with  their  courage  and  conviction;  athletes  like 
Michele  Kwan  dazzle  us  with  their  grace  and  endurance;  and  inspiring 
leaders  like  Daniel  Inouye  and  Bill  Lann  Lee  fight  for  justice  and  equality 
for  all  our  people.  These  sons  and  daughters  of  Vietnam,  India,  China, 
Korea,  Japan,  Cambodia,  Fiji,  the  Philippines,  Thailand,  and  many  other 
nations,  as  well  as  the  islands  of  Guam,  American  Samoa,  and  Hawaii, 
have  enriched  every  aspect  of  our  society  with  their  talents,  intellect,  and 
determination. 

While  our  Nation  has  made  enormous  strides  on  the  path  to  full  equality 
and  inclusion,  our  work  is  far  from  finished.  My  Administration  has  strived 
to  empower  the  Asian  and  Pacific  American  community  by  working  to 
strengthen  our  economy,  enforce  our  civil  rights  laws,  invest  in  health 
and  education,  and  promote  racial  reconciliation.  Thanks  in  part  to  our 
economic  initiatives,  the  median  household  income  for  Asian  and  Pacific 
Americans  has  significantly  increased  since  1993,  while  the  poverty  rate 
has  declined  by  more  than  8  percent.  We  have  launched  a  new  initiative 
to  end  racial  and  ethnic  health  disparities,  and  we  established  the  first- 
ever  Office  of  Minority  Health  Research  and  Alternative  Medicine  at  the 
National  Institutes  of  Health.  Working  to  renew  our  conunitment  to  excellence 
in  education,  my  Administration  also  has  secured  a  35  percent  increase 
in  funding  for  bilingual  and  immigrant  education. 

To  honor  the  accomplishments  of  Asian  and  Pacific  Americans  and  to  recog- 
nize their  many  contributions  to  our  Nation,  the  Congress,  by  Public  Law 
102—450,  has  designated  the  month  of  May  as  "Asian/Pacific  American 
Heritage  Month." 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  1999  as  Asian/Pacific  American  Heritage 
Month.  I  call  upon  the  people  of  the  United  States  to  observe  this  occasion 
with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  tw^o  hundred 
and  twenty-third. 
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Proclamation  7190  of  April  30,  1999 

Older  Americans  Month,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  we  look  forward  to  the  21st  century,  we  honor  the  millions  of  older 
Americans  whose  contributions  have  strengthened  and  sustained  our  Nation 
throughout  the  20th  century.  These  special  citizens  have  led  us  through 
times  of  conflict,  depression,  peace,  and  prosperity  and  have  witnessed 
firsthand  the  milestones  that  have  defined  this  era  as  the  "American  Cen- 
tury." This  month,  as  we  salute  their  achievements,  let  us  also  renew  oiu- 
commitment  to  preserve  for  older  Americans  a  quality  of  life  that  will 
help  them  look  ahead  to  the  future  with  peace  of  mind. 

In  recent  decades,  extraordinary  advances  in  science,  technology,  and  medi- 
cine, as  well  as  our  increased  awareness  of  the  importance  of  good  nutrition 
and  physical  fitness,  have  enabled  Americans  to  live  longer,  healthier  lives. 
Over  the  course  of  the  past  100  years,  the  average  American's  life-span 
has  lengthened  by  nearly  three  decades,  with  the  percentage  of  older  Ameri- 
cans in  our  population  more  than  tripling.  By  the  year  2030,  one  in  five 
Americans  will  be  aged  65  or  older. 

As  we  enter  the  new  millennium  with  a  strong  economy  and  the  first 
budget  surpluses  since  the  1960s,  we  have  a  historic  opportunity  to  embrace 
the  challenges  and  possibilities  of  a  society  where  men  and  women  will 
lead  longer,  more  active,  more  productive  lives.  My  Administration  is  work- 
ing to  make  the  most  of  this  opportunity  by  proposing  to  set  aside  more 
than  75  percent  of  any  budget  surplus  over  the  next  15  years  to  protect 
Social  Security  and  Medicare;  and  we  will  also  work  to  increase  our  invest- 
ment in  the  scientific  and  medical  research  and  development  programs 
that  will  continue  to  lengthen  and  improve  the  lives  of  Americans  in  the 
years  to  come.  We  must  continue  to  support  older  Americans — as  well 
as  their  caregivers  and  those  who  provide  critical  home  and  community- 
based  services — through  a  strong,  reauthorized  Older  Americans  Act;  and 
we  must  work  to  ensure  that  long-term  care  needs  are  met  now  and  in 
the  future. 

The  theme  of  this  year's  celebration,  "Honor  the  Past,  Imagine  the  Future: 
Towards  a  Society  for  all  Ages,"  reminds  us  of  the  profound  debt  of  gratitude 
we  owe  to  the  generations  of  older  Americans  whose  hard  work,  courage, 
faith,  sacrifice,  and  patriotism  helped  to  make  this  Nation  great.  Through 
turmoil  and  triumph,  these  Americans  not  only  have  defended  our  funda- 
mental values  of  liberty,  justice,  and  equality,  but  they  also  have  handed 
down  to  younger  generations  the  enduring  traditions  of  community,  family, 
and  love  of  country  that  bind  our  society  together. 

Long  life  is  a  gift  we  must  cherish  and  a  wonderful  opportunity  and  responsi- 
bility for  which  we  must  prepare.  I  urge  all  Americans  to  take  time  during 
this  month  to  reaffirm  our  commitment,  as  individuals  and  as  a  Nation, 
to  meet  the  challenges  of  an  aging  society.  Working  together,  we  can  improve 
the  lives  of  our  older  citizens,  their  families,  and  their  caregivers  and  strive 
to  ensure  that  all  Americans  enjoy  healthy,  financially  secure,  and  productive 
lives. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  1999  as  Older 
Americans  Month.  I  urge  Government  officials,  business  people,  community 
leaders,  educators,  volunteers,  and  all  the  other  people  of  the  United  States 
to  celebrate  the  contributions  older  Americans  have  made  throughout  their 
lives  to  the  progress  of  our  Nation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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Proclamation  7191  of  April  30,  1999 
Law  Day,  U.S.A.,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  founders  recognized  that  the  rule  of  law  is  the  greatest  guarantor 
of  freedom  and  justice,  the  crucial  barricade  protecting  civilization  from 
chaos,  democracy  from  tyranny.  Among  the  chief  grievances  they  enumerated 
in  the  Declaration  of  Independence  were  that  "the  present  King  of  Great 
Britain  .  .  .  has  refused  his  Assent  to  Laws,  the  most  wholesome  and  nec- 
essary for  the  public  Good.  ...  He  has  made  Judges  dependent  on  his 
Will  alone,  for  the  Tenure  of  their  Offices,  and  the  Amount  and  Payment 
of  their  Salaries." 

The  Constitution  and  Bill  of  Rights  reflect  our  founders'  reverence  for  and 
faith  in  the  rule  of  law,  and  they  stand  as  an  enduring  charter  of  freedom 
and  equality  that  continues  to  protect  our  fundamental  rights  today.  But 
only  the  passage  of  additional  laws  over  time  has  fulfilled  the  promise 
of  justice  enshrined  in  that  charter.  Amendments  abolishing  slavery  and 
guaranteeing  due  process  and  equal  protection  to  everyone  came  only  after 
the  Civil  War — nearly  80  years  after  the  ratification  of  the  Constitution. 
It  took  almost  another  century,  and  the  courageous  and  persistent  efforts 
of  lawyers  such  as  Thurgood  Marshall,  to  establish  that  the  equal  protection 
clause  prohibits  goverrmients  from  enforcing  segregation  in  schools  and  other 
public  arenas.  Women  did  not  gain  the  right  to  vote  until  the  ratification 
of  the  19th  Amendment  in  1920. 

During  the  past  4  decades,  our  Nation  has  continued  to  pursue  the  ideals 
of  justice  and  equality.  President  Keimedy  and  President  Johnson  fought 
to  enact  what  would  become  the  Civil  Rights  Act  of  1964  and  the  Voting 
Rights  Act  of  1965,  laws  that  safeguard  the  rights  of  citizens  to  vote,  to 
work,  to  use  public  accommodations,  and  to  attend  school  free  from  illegal 
discrimination.  In  1967,  President  Johnson  signed  the  Age  Discrimination 
in  Employment  Act  to  protect  older  Americans  against  discriminatory  treat- 
ment in  their  jobs. 

In  1990,  President  Bush  signed  into  law  the  Americans  with  Disabilities 
Act,  landmark  legislation  that  recognizes  the  right  of  people  with  disabilities 
to  have  equal  opportunity  for  employment  and  equal  access  to  public  serv- 
ices. Building  on  the  Americans  with  Disabilities  Act,  I  announced  a  new 
initiative  in  January  of  this  year  to  remove  significant  barriers  that  prevent 
people  with  disabilities  from  joining  the  work  force.  We  will  invest  more 
than  two  billion  dollars  over  the  next  5  years  to  provide  tax  credits  to 
offset  critical  and  expensive  transportation  costs,  increased  funding  for  assist- 
ive technology  research,  and  greater  access  to  health  care  for  people  with 
disabilities. 

In  May  of  1998,  I  was  proud  to  sign  Executive  Order  13087.  which  amends 
Federal  equal  employment  opportunity  policy  to  prohibit  discrimination 
based  on  sexual  orientation  in  the  Federal  civilian  work  force.  My  Adminis- 
fration  is  working  with  congressional  leaders  to  pass  the  Employment  Non- 
Discrimination  Act  (ENDAJ,  which  would  prohibit  most  private  employers 
from  firing  good  workers  solely  because  they  are  gay  or  lesbian.  And  we 
must  secure  equal  pay  legislation  to  ensure  that  women  and  minority  employ- 
ees receive  fafr  compensation  for  their  work. 
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America's  trust  in  the  rule  of  law  and  our  continuing  quest  for  equality 
under  the  law  have  defined  our  history  for  more  than  200  years.  Now, 
as  we  look  forward  to  a  new  century,  we  must  renew  our  commitment 
to  the  spirit  of  our  Constitution  and  the  strong  foundation  of  civil  rights 
laws  that  guarantee  both  our  freedom  and  our  security.  We  must  reaffirm 
our  goal  of  building  an  America  where  all  people  have  an  equal  opportunity 
to  reach  their  full  potential  and  where  no  American  is  denied  his  or  her 
rights  because  of  race,  national  origin,  gender,  sexual  orientation,  religious 
beliefs,  or  disability.  By  doing  so,  we  will  fulfill  our  founders'  vision  of 
a  Nation  where  all  citizens  share  equally  in  the  blessings  and  protections 
of  the  law. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  in  accordance  with  Public  Law  87-20  of  April  7,  1961,  do 
hereby  proclaim  May  1,  1999,  as  Law  Day.  I  urge  the  people  of  the  United 
States  to  consider  anew  how  our  laws  protect  our  freedoms  and  contribute 
to  our  national  well-being.  I  call  upon  members  of  the  legal  profession, 
civic  associations,  educators,  librarians,  public  officials,  and  the  media  to 
promote  the  observance  of  this  day  with  appropriate  programs  and  activities. 
I  also  call  upon  public  officials  to  display  the  flag  of  the  United  States 
on  all  government  buildings  throughout  the  day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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Proclamation  7192  of  April  30,  1999 
Loyalty  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Born  in  the  twilight  of  the  18th  century,  our  great  Nation  has  grown  and 
flourished,  surviving  a  civil  war,  the  Great  Depression,  two  World  Wars, 
and  the  Cold  War  to  emerge  at  the  dawn  of  the  21st  century  as  the  world's 
best  hope  for  freedom.  The  success  of  that  journey  of  challenge  and  change 
was  no  accident,  hi  1787,  when  our  founders  came  together  to  sign  the 
Constitution  and  "secure  the  Blessings  of  Liberty,"  honor  individual  rights, 
and  guarantee  equality,  they  laid  the  foundations  of  a  country  that  would 
inspire  the  lasting  loyalty  and  love  of  its  citizens. 

The  courage  and  sacrifice  of  generations  of  Americans  who  have  served 
in  our  Armed  Forces  have  sustained  the  vision  of  our  Nation's  founders. 
From  the  fields  near  Lexington  and  Concord  to  the  skies  over  Belgrade, 
nearly  50  million  citizens  have  placed  themselves  in  harm's  way  to  defend 
our  freedom,  promote  our  values,  and  advance  our  interests  .around  the 
world.  Many  of  them  have  died  in  the  process,  willing  to  make  the  ultimate 
sacrifice  out  of  loyalty  and  devotion  to  our  beloved  country. 

Millions  of  other  generous  men  and  women  have  proved  their  loyalty  here 
at  home.  They  have  enriched  the  lives  of  their  fellow  Americans  by  volun- 
teering in  civic,  religious,  and  school  organizations.  Throughout  the  decades, 
they  have  worked  to  expand  America's  promise  of  justice  and  equality 
to  all  our  people,  promoting  civil  rights,  economic  and  educational  oppor- 
tunity, and  political  empowerment.  In  every  era,  they  have  worked  to  address 
this  country's  challenges  and  renew  our  legacy  of  citizen  service.  In  doing 
so,  they  have  strengthened  our  Nation  from  within  and  provided  a  symbol 
of  hope  around  the  world  for  those  who  seek  refuge  in  a  land  where 
individual  rights  are  revered  and  where  their  children  can  grow  up  in 
peace  and  freedom. 

Recognizing  the  importance  of  loyalty  to  the  continued  strength  of  our 
country  and  success  of  our  democracy,  the  Congress,  by  Public  Law  85- 
529,  has  designated  May  1  of  each  year  as  "Loyalty  Day."  On  this  day. 
let  us  reflect  with  pride  on  our  great  country  and  remember  with  gratitude 
the  contributions  of  the  many  loyal  and  courageous  Americans  who  have 
given  so  much  of  themselves  both  at  home  and  around  the  world  to  preserve 
our  freedom. 

NOW,  THEREFORE,  I,  WILLL\M  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  1,  1999,  as  Loyalty  Day.  I  urge  all 
Americans  to  recognize  the  heritage  of  American  freedom,  to  honor  the 
memory  of  those  who  have  served  and  sacrificed  in  defense  of  that  freedom, 
and  to  express  our  loyalty  to  our  Nation  through  appropriate  patriotic  pro- 
grams, ceremonies,  and  activities.  I  also  call  upon  Government  officials 
to  display  the  flag  of  the  United  States  in  support  of  this  national  observance. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty- third. 
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RULES  GOING  INTO 
EFFECT  MAY  5,  1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Melons  grown  in — 
Texas;  published  5-4-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  3-31-99 
McDonnell  Douglas; 
published  4-30-99 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  management 
services: 

Funds  transfers;  rules  and 
procedures;  published  5-5- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Cooperative  State  Research, 

Education,  and  Extension 

Service 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Stakeholders;  recepients  of 
agricultural  research, 
education,  and  extension 
formula  funds  input 
requirements;  comments 
due  by  5-14-99;  published 
4-14-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  5-14- 
99;  published  4-29-99 
Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  5-10- 
99;  published  2-23-99 
West  Coast  States  and 

Westem  Pacific 

fisheries — 
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Northern  anchovy; 
comments  due  by  5-11- 
99;  published  3-12-99 
ENERGY  DEPARTMENT 
Contractor  employee 
protection  program;  criteria 
and  procedures;  comments 
due  by  5-14-99;  published 
3-15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Magnetic  tape  manufacturing 
operations;  comments  due 
by  5-10-99;  published  4-9- 
99 

Polymer  and  resin 
\  1  Vproduction  facilities 
(Groups  I  and  IV)  and 
volatile  organic  compound 
(VOC)  emissions  from 
polyether  polyols 
production;  comments  due 
by  5-10-99;  published  3-9- 
99 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

California;  comments  due  by 
5-12-99;  published  4-12- 
99 

Colorado;  comments  due  by 

5-10-99;  published  4-8-99 
Idaho;  comments  due  by  5- 

13-99;  published  2-12-99 
Idaho;  correction;  comments 

due  by  5-13-99;  published 

4-13-99 
.,lowa;  comments  due  by  5- 

12-99;  published  4-12-99 
Washington;  comments  due 

by  5-12-99;  published  4- 

12-99 
Air  quality  implementation 
plans;  vAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Georgia;  comments  due  by 

5-12-99;  published  4-12- 

99 

Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 

due  by  5-10-99;  published 

3-24-99 
Radiation  protection  programs: 
Rocky  Flats  Environmental 

Technology  Site; 

transuranic  waste 

characterization  systems 

and  processes;  EPA 

inspection  dates; 

comments  due  by  5-10- 

99;  published  4-16-99 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 


National  priorities  list 
update;  comments  due 
by  5-12-99;  published 
4-12-99 
Water  programs: 
Oil  pollution:  non- 
transportation-related 
facilities  prevention  and 
resfxjnse;  comments  due 
by  5-10-99:  published  4-8- 
99 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations — 
Chartered  territories; 
comments  due  by  5-10- 
99;  published  12-16-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier- services: 
Wireline  services  offering 
advanced 

telecommunications 
capability;  deployment; 
comments  due  by  5-13- 
99;  published  4-30-99 
Radio  stations:  table  of 
assignments: 

Colorado;  comments  due  by 
5-10-99;  published  3-25- 
99 

Minnesota;  comments  due 

by  5-10-99;  published  3- 

25-99 
Montana:  comments  due  by 

5-10-99;  published  3-25- 

99 
Nebraska;  comments  due  by 

5-10-99;  published  3-25- 

99 

Nevada:  comments  due  by 
5-10-99;  published  3-25- 
99 

New  Hampshire;  comments 

due  by  5-10-99;  published 

3-25-99 
New  Mexico;  comments  due 

by  5-10-99;  published  3- 

25-99 
New  York;  comments  due 

by  5-10-99;  published  3- 

25-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Gastroenterology  and 
urology  devices — 
Extracorporeal  shock 
wave  lithotripter; 
reclassification; 
comments  due  by  5-10- 
99;  published  2-8-99 
Sunlamp  products 
performance  standard; 
recommended  exposure 
schedule  and  health 


warnings  requirements; 
comments  due  by  5-10- 
99;  published  2-9-99 

INTERIOR  DEPARTMENT 

Land  Management  Bureau 

Coal  management: 
Regional  coal  leasing;  public 
participation  and  regional 
coal  team  meetings; 
Federal  Advisory 
Committee  Act  exemption; 
comments  due  by  5-10- 
99;  published  3-11-99 

Minerals  management: 
Mining  claims  under  general 
mining  laws;  surface 
management;  comments 
due  by  5-10-99:  published 
2-9-99 

Correction;  comments  due 
by  5-10-99;  published 
3-1-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

National  wildlife  refuge 
system: 

Lead  Free  Fishing  Areas; 
fishing  sinkers  and  jigs 
made  with  lead;  prohibited 
use;  comments  due  by  5- 
13-99;  published  4-13-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Surface  coal  mining  and 
reclamation  operations: 
Ownership  and  control  of 
mining  operations; 
definitions,  permit 
requirements,  enforcement 
actions,  etc.;  comments 
due  by  5-10-99;  published 
5-4-99 

JUSTICE  DEPARTMENT 
Federal  Prison  Industries 

Agency's  ability  to  accomplish 
its  mission;  standards  and 
procedures:  comments  due 
by  5-10-99:  published  3-10- 
99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Rulemaking  procedures  and 
producer  referendum; 
comments  due  by  5-14-99; 
published  4-14-99 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  wastes,  high-level; 
disposal  in  geologic 
repositories: 
Yucca  Mountain,  NV; 
comments  due  by  5-10- 
99;  published  2-22-99 
Correction:  comments  due 
by  5-10-99;  published 
2-24-99 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  investment 
companies: 


IV 
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Miscefaneous  amendments; 

conlments  due  by  5-14- 

99;  published  4-14-99 
TRANSI>ORTAT10N 
DEPARTMENT 
Coast  Quard 
Drawbricjge  operations: 
Missi^ippi;  comments  due 

by  5-10-99;  published  2-9- 

99  I 
Ports  an(d  watenways  safety: 
Los  A^igeles  and  Long 

Beaph;  port  access  route 

stuc^:  comments  due  by 

5-1Q-99;  published  3-11- 

99   I 
Tongaes  Narrows  and 

Ketqhikan  Hartwr,  AK; 

speid  limit:  safety  zone 

red^ignated  as 

anciorage  ground; 

compients  due  by  5-10- 

99;  published  3-25-99 
TRANSI»ORTATION 
OEPARtMENT 
Federal  Aviation 
Administration 
Ainworth^ess  directives: 
Bell  Hfelicopter  Textron 

Caribda;  comments  due 

by  4-10-99;  published  3-9- 

99   ! 


Pratt  i 
due 


3-1 J -99 
Class  C  airspace;  comments 
due  br  5-13-99;  published 
3-25-9  9 


;  Whitney:  comments 
by  5-14-99:  published 


Class  E  airspace;  comments 
due  by  5-10-99;  published 
4-5-99 
Jet  routes;  comments  due  by 
5-10-99:  published  3-26-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  carrier  safety  standards: 
Transportation  Equity  Act  for 
21st  Century; 
implementation — 
Commercial  motor  carrier 
safety  assistance 
program;  State 
responsibility;  comments 
due  by  5-10-99; 
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TREASURY  DEPARTMENT 
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Rules  and  Regulations 


Federal  Register 

Vol.  84.  No.  87 
Thursday,  May  6,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29558;  Amdt.  No.  1929] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPS)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnunent  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 


For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiu-  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 


identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (4 } 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
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impact  s  so  minimal.  For  the  same 
reason,  the  FAA  certiJles  that  this 
amendr  lent  will  not  have  a  significant 
econom  ic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  af  the  Regulatory  Flexibility  Act. 

List  of « ubjects  in  14  CFR  Part  97 

Air  tr  iffic  control.  Airports, 

on  (air). 
Issue(  in  Washington,  DC  on  30  April 
1999. 

as  Lacey, 

Flight  Standards  Service. 

Adoptic  n  of  the  Amendment 

Accoi  dingly,  pursuant  to  the 
authority^  delegated  to  me,  part  97  of  the 


Navigat 


L.  Nicho 

Director, 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.3    [Amended] 

Bv  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME  SDF,  SDF/DME;  §97.27 
NDB,  NDB/DME;  §  97.29  ILS,  ILS/DME, 
ISMLS,  MLS,  MLS/DME,  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  DIAPs, 
identified  as  follows: 

*  *   *  effective  upon  publication 


FDC  di  ite 


State 


City 


Airport 


FDC  No. 


SIAP 


04/14/99 

04/14/99 
04/15/99 
04/15/99 
04/16/99 
04/16/99 
04/16/99 

04/16/99 
04/16/99 
04/16/99 
04/16/99 
04/19/99 
04/19/99 

04/19/99 
04/19/99 
04/19/99 
04/21/99 
04/21/99 
04/21/99 
04/21/99 
04/21/99 
04/21/99 
04/22/99 
04/22/99 
04/22/99 
04/27/99 
04/27/99 
04/27/99 
04/27/99 
04/27/99 


AL 

PA 
ME 
ME 
KY 
KY 
KY 

MA 
MA 
MA 
MA 
ND 
ND 

ND 

ND 

NJ 

MA 

MA 

ND 

NM 

NM 

NM 

MA 

MO 

VA 

GA 

PA 

PA 

PA 

UT 


Evergreen 


Middleton  Field 


Monongahela 

Greenville  

Greenville  

Flemingsburg 

I  Glasgow  

I  Louisville 


Nantucket  .... 
Nantucket  .... 
Nantucket  .... 
Nantucket  .... 
Grand  Forks 
Grand  Forks 


Monongahela/Rostraver 

Greenville  Muni  

Greenville  Seaplane  Base  

Fleming-Mason  

Glasgow  Muni  

Louisville  Intl-Standiford  Field 

Nantucket  Memorial  

Nantucket  Memorial  

Nantucket  Memorial  

Nantucket  Memorial  

Grand  Forks  IntI  

Grand  Forks  IntI  


Grand  Forks  ... 
Grand  Forks  ... 

Tetertxjro 

Boston  

Marshtield 

Grand  Forks  ... 

Socorro 

Socorro 

Socorro .».. 

Marshfield 

Bowling  Green 

Portsmouth  

Statestxjro  

Allentown  

Harrisburg 

Harrisburg 

Cedar  City  


Grand  Forks  IntI  

Grand  Forks  IntI  

Teterboro 

General  Edward  Lawrence  Logan  IntI 

Marshfield 

Grand  Forks  IntI  

Socorro  Muni 

Socorro  Muni 

Socorro  Muni 

Marshfield 

Bowling  Green  Muni  

Hampton  Roads  

Statesboro  Muni  

LeHigh  Valley  IntI  

Capital  City 

Harrisburg  IntI  

Cedar  City  Regional 


FDC  9/2496 

FDC  9/2482 
FDC  9/2513 
FDC  9/2517 
FDC  9/2556 
FDC  9/2569 
FDC  9/2536 

FDC  9/2545 
FDC  9/2546 
FDC  9/2547 
FDC  9/2548 
FDC  9/2605 
FDC  9/2606 

FDC  9/2608 
FDC  9/2610 
FDC  9/2599 
FDC  9/2666 
FDC  9/2667 
FDC  9/2619 
FDC  9/2655 
FDC  9/2656 
FDC  9/2657 
FDC  9/2698 
FDC  9/2687 
FDC  9/2700 
FDC  9/2776 
FDC  9/2804 
FDC  9/2805 
FDC  9/2806 
FDC  9/2800 


VOR/DME  or  GPS  RWY  9  Amdt 

2... 
GPS  RWY  25  Orig... 
NDB  or  GPS  RWY  14  Amdt  4A... 
NDB  or  GPS-A  Amdt  4B... 
LOC  RWY  25  Orig... 
SDF  RWY  7  Amdt  9... 
ILS    RWY   35R    (CAT   I,    II,    III), 

Amdt  2... 
NDB  RWY  24  Amdt  11... 
ILS  RWY  24  Amdt  15A... 
VOR  or  GPS  RWY  24  Amdt  13... 
GPS  RWY  33  Orig... 
LOC  BC  RWY  17R,  Amdt  12A... 
VOR  or  GPS  RWY  17R.  Amdt 

5... 
ILS  RWY35L,  Amdt  11... 
GPS  RWY  26,  Orig... 
GPS  RWY  24  Orig... 
ILS  RWY  15R0rig-A... 
NDB  RWY  6  Amdt  4... 
VOR  or  SPS  RWY  35L,  Amdt  6... 
GPS  RWY  33,  Orig... 
NDB-B,  Orig... 
VOR/DME  or  GPS-A,  Orig... 
GPS  RWY  6  Orig... 
VOR/DME  or  GPS-A,  Amdt  1A... 
NDB  or  GPS  RWY  2,  Amdt  6A... 
LOC  RWY  32,  Amdt  4A... 
ILS  RWY  6  Amdt  21... 
ILS  RWY  8  Amdt  1 0B...       ' 
ILS  RWY  13  Orig... 
VOR  RWY  20.  Amdt  5... 


[FR  Doc.  199-11391  Filed  5-5-99;  8:45  ami 

BILLING  CODE  4910-01 -M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  29557;  Amdt.  No.  1928] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
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instrument  flight  rules  at  the  affected 

airports. 

DATES:  An  effective  date  for  each  SIAP 

is  specified  in  the  amendatory 

provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availablity  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-i20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 


publication  in  the  Federal  Register 

expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  material. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identified 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  years. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 


amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatorv-  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC,  on  April 
30,  1999. 
L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25.  97.27,  97.29.  97.31,  97.33 
and  97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOC.  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISLMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows:* 

*   *   *  Effective  May  20,  1999 

De  Kalb,  IL,  De  Kalb  Taylor  Muni.  LOC/DME 

RWY  2,  Orig 
De  Kalb.  IL.  De  Kalb  Taylor  Muni,  NDB  RWY 

27.  Amdt  1 
De  Kalb.  IL.  De  Kalb  Taylor  Muni,  GPS  RWY 

9,  Amdt  1 
De  Kalb.  IL.  De  Kalb  Taylor  Muni.  VOR/DME 

OR  GPS  RWY  27.  Amdt  5 
Indianapolis,  IN.  Indianapolis  Intl.  ILS  RWY 

5L.  Amdt  1 
Indianapolis,  IN.  Indianapolis  Intl.  ILS  RWY 

23R.  Amdt  1 
Rockland.  ME.  Knox  County  Regional,  NDB 

RWY  3.  Orig 
Rockland.  ME.  Knox  County  Regional,  NDB 

RWY  31,  Orig 
Minneapolis,  MN.  Minneapolis-St.  Paul  Intl/ 

Wold  Chamberlain.  ILS  RWY  22.  Amdt  7 
Minneapolis.  MN.  Minneapolis-St.  Paul  Intl/ 

Wold  Chamberlain,  ILS  RWY  30R,  Amdt  9 
Minneapolis.  MN,  Minneapolis-St.  Paul  Intl/ 

Wold  Chamberlain,  (Simultaneous  Close 

Parallel)  ILS  PRM  RWY  30R.  Amdt  4 
Owatonna,  MN,  Owatonna  Muni,  ILS  RWY 

30,  Orig 
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Sand  Lsli  nd,  Midway  Atoll.  MQ,  Henderson 

Field,  vfDB  RWY  6.  Orig 
Sand  Isli  nd.  Midway  Atoll.  MQ.  Henderson 

Field.  vlDB  RWY  24.  Orig 

E)  ectivejune  17.  1999 

PL.  Leesburg  Regional.  GPS  RWY 


Leesburj . 

13, 
Bainbridki 

Air 
Carrolltcii 

Gray 

2 
Marietta 

GPS 
Crookstcii 

Fid. 
Crookstcii 

Fid 
Crookstoji 

Fid 


;e.  GA.  Decatur  County  Industrial 

GPS  RWY  9.  Orig 
,  GA.  West  Georgia  Regional  O  V 
eld.  NDB.  OR  GPS  RWY  34,  Amdt 


F 


GA,  Cobb  County-McCollum  Field. 
RtVY  9.  Orig 

MN.  Crookston  Muni  Kirkwood 
RWY  31,  Amdt  5 
MN.  Crookston  Muni  Kirkwood 
ORGPSRWY13.  Amdt  7 
MN.  Crookston  Muni  Kirkwood 
RWY31,  Amdt  1 


VDRl 


N)Bi 


Gambell 

1 
Gambell 

Amdt 
Gambell 
Gambell 
Haleyvil 

Orig 
Fort  MyA-s 
Fort  Myqrs 

Orig 
Fort  Mv^rs 

Orig 
Fort  My^rs 

Orig 
Miami,  1 
Miami.  1 
Atlanta, 

Field, 
Toccoa, 

GPS 
Toccoa 

VOR 
Washin; 

RWY 
Washin: 

RWY 
West  LI 

RWY 
West  U 

RWY 
Lexingt 
Lexingttii 

Orig 
Somerse 

Wilsb 
Colum 

Trianf  I 
Columb 

Trian^  I 
Oxford. 

Orig 
Oxford. 

27 
Yazoo 

Orig 
Yazoo 

Orig 
Columbi 

2.  Am  It 
Stocktor 

GPS-iL 
Slocktoi 

Orig 


,G  'S 

Elective  July  15.  1999 

AK.  Gambell.  NDB  KWY  16,  Amdt 


AK.  Gambell.  NDB/DME  RWY  34. 

AK.  Gambell.  GPS  RWY  16,  Orig 
AK,  Gambell.  GPS  RWY  34,  Orig 
e.  AL,  Posev  Field,  GPS  RWY  36, 


.  FL,  Page  Field.  GPS  RWY  5,  Orig 
FL.  Page  Field,  GPS  RWY  13, 

FL,  Page  Field,  GPS  RWY  23. 

.  FL.  Page  Field.  GPS  RWY  31, 


Opa  Locka,  GPS  RWY  9L,  Orig 
Opa  Locka,  GPS  RWY  27R,  Orig 
jA,  Fulton  County  Airport-Brown 
;PS  RWY  26,  Orig 
}A,  Toccoa  RG  Letoumeau  Field, 

2.  Orig 
JA,  Toccoa  RG  Letoumeau  Field, 

GPS  RWY  20.  Amdt  12 
on,  L\.  Washington  Muni,  GPS 
8.  Orig 

on.  L\.  Washington  Muni,  GPS 
•  Orig 
.  lA.  George  L.  Scott  Muni,  GPS 
7,  Orig 

lA,  George  L.  Scott  Muni.  GPS 
3.  Orig 

n.  KY.  Blue  Grass,  GPS  RWY  4.  Orig 
,  KY.  Blue  Grass,  GPS  RWY  22, 


CR 


:6 

n  on 


n  on 


ibi  ,s 


KY,  Somerset-Pulaski  County-J.T. 
Field,  GPS  RWY  22.  Amdt  1  ' 

-West  Point-Starkville.  MS.  Golden 
e  Regional.  GPS  RWY  18,  Orig 
s-Wesf  Point-Starkville,  MS,  Golden 
e  Regional,  GPS  RWY  36,  Orig 
^1S.  University-Oxford,  GPS  RWY  9, 


Org 
Cty 


iCt 


lis,  University-Oxford,  GPS  RWY' 

MS,  Yazoo  County,  GPS  RWY  17. 
y,  MS,  Yazoo  County,  GPS  RWY  35, 


MO,  Columbia  Regional.  ILS  RWY 

13 
,  MO,  Stockton  Muni.  VOR/DME  OR 

Amdt  2 
.  MO.  Stockton  Muni,  GPS  RWY  1, 


,  NM,  Santa  Fe  Muni,  GPS  RWY  33,       33  CFR  Part  1 65 
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Stockton,  MO,  Stockton  Muni,  GPS  RWY  19, 

Orig 
Santa  Fe,  NM,  Santa  Fe  Muni,  GPS  RWY  2, 

Orig 
Santa  Fe, 

Orig 
Elizabethtown,  NC,  Elizabethtown,  GPS  RWY 

15.  Orig 
Elizabethtown,  NC,  Elizabethtown,  VOR/ 

DME  RWY  15,  Amdt  1 
Elizabethtown,  NC,  Elizabethtown,  GPS  RWY 

33,  Orig 
Elizabethtown.  NC,  Elizabethtovm,  NDB 

RWY  33,  Amdt  1 
Wadesboro.  NC,  Anson  County,  GPS  RWY 

17,  Orig 
Wadesboro,  NC,  Anson  County,  GPS  RWY 

35,  Orig 
Bismarck,  ND.  Bismarck  Muni,  RADAR-1, 

Amdt  3 
Ada,  OK,  Ada  Muni,  GPS  RWY  17,  Orig 
Altus,  OK,  Altus  Muni,  GPS  RWY  17,  Amdt 

1 
Altus,  OK,  Altus  Muni,  VOR/DME  RNAV 

RWY  17,  Amdt  2 
Chickasha,  OK,  Chickasha  Muni,  GPS  RWY 

35,  Orig 
Jacksboro,  TN,  Campbell  County,  GPS  RWY 

23,  Orig 
Lawrenceburg,  TN,  Lawrenceburg-Lawrence- 

County,  GPS  RWY  17,  Orig 
Rogersville,  TN.  Hawkins  County,  GPS  RWY 

7,  Orig 
Savannah,  TN,  Savannah-Hardin  County. 

GPS  RWY  1,  Orig 
Savannah,  TN,  Savannah-Hardin  County, 

GPS  RWY  19,  Orig 
Austin,  TX,  Robert  Mueller  Muni,  ILS  RWY 

13R,  Amdt  lOA,  CANCELLED 
Austin,  TX,  Robert  Mueller  Muni,  ILS  RWY 

31L,  Amdt  33A,  CANCELLED 
Austin,  TX,  Robert  Mueller  Muni,  GPS  RWY 

13R,  Orig-A,  CANCELLED 
Austin,  TX,  Robert  Mueller  Muni,  GPS  RWY 

31L,  Orig-A,  CANCELLED 
Crockett,  TX,  Houston  County,  GPS  RWY  2, 

Orig 
Crockett,  TX.  Houston  County,  GPS  RWY  20, 

Orig 
Houston,  TX,  William  P.  Hobby,  GPS  RWY 

4,  Orig 
Houston.  TX,  William  P.  Hobby,  GPS  RWY 

12R.  Orig 
Houston.  TX,  William  P.  Hobby,  GPS  RWY 

17,  Orig 
Houston,  TX,  William  P.  Hobby,  GPS  RWY 

22.  Orig 
Houston,  TX,  William  P.  Hobby,  GPS  RWY 

30L,  Orig 
Houston,  TX,  William  P.  Hobby,  GPS  RWY 

35,  Orig 

[FR  Doc.  99-11390  Filed  5-5-99;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


Safety  Zone:  Ellis  Island  Medals  of 
Honor  Fireworks,  New  York  Hart>or, 
Upper  Bay 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Ellis  Island  Medals  of  Honor 
Fireworks  program  located  north  of 
Federal  Anchorage  20B,  New  York 
Harbor,  Upper  Bay.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  Federal 
Anchorages  20A  and  20B. 
DATES:  This  rule  is  effective  from  8:30 
p.m.  until  10  p.m.,  on  Saturday,  May  8, 
1999.  There  is  no  rain  date  for  this 
event. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (718) 
354--1193. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  the 
Application  for  Approval  of  Marine 
Event  was  receive,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM  and  publish  the  final  rule  30 
days  before  its  effective  date.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  and  protect  the  maritime 
public  from  the  hazards  associated  with 
this  fireworks  display.  This  is  also  an 
annual  event  published  in  33  CFR 
100.114.  However,  this  year's  display  is 
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being  moved  from  east  of  Liberty  Island 
to  east  of  Ellis  Island. 

Background  and  Purpose 

On  March  3,  1999,  Fireworks  by 
Grucci  submitted  an  application  to  hold 
a  fireworks  program  on  the  water  of 
Upper  New  York  Bay  between  Federal 
Anchorages  20A  and  20B.  The  fireworks 
program  is  being  sponsored  by  The 
Forum.  This  regulation  establishes  a 
safety  zone  in  all  waters  of  Upper  New 
York  Bay  within  a  360  yard  radius  of  the 
fireworks  barge  located  in  approximate 
position  40°41'15"  N.  074°02'09"  W. 
(NAD  1993).  approximately  365  yards 
east  of  Ellis  Island.  The  safety  zone  is  in 
effect  from  8:30  p.m.  until  10  p.m.  on 
Saturday,  May  8,  1999.  There  is  no  rain 
date  for  this  event.  The  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  Federal  Anchorages  20A  and 
20B  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  form  a  barge  in  the 
area.  Recreational  and  commercial 
vessel  traffic  wrill  be  able  to  anchor  in 
the  unaffected  northern  and  southern 
portions  of  Federal  Anchorages  20A  and 
20B.  Federal  Anchorages  20C,  20D  and 
20E,  to  the  south,  are  also  available  for 
vessel  use.  Marine  traffic  will  still  be 
able  to  transit  through  Anchorage 
Channel,  Upper  Bay,  diuing  the  event  as 
the  safety  zone  only  extends  1 50  yards 
into  the  900-yard  wide  channel.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  event.  Public  notifications 
will  be  made  prior  to  the  event  via  local 
notice  to  mariners,  and  marine 
information  broadcasts. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  limited  marine  traffic  in 
the  area,  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
vessels  may  safely  anchor  to  the  north 
and  south  of  the  zone,  that  vessels  may 
still  transit  through  Anchorage  Channel 
during  the  event,  and  extensive  advance 
notifications  which  will  be  made. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regxilatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  smedl  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4,  109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  WTitten 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  Final  Rule 
does  not  impose  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  the  private  sector. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  Figiue  2-1 , 
paragraph  34(g),  of  Conunandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
vmtten  Categorical  Exclusion 
Determination  is  available  in  the  docket 


for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  Final  rule  and 
reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  Rule 
will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking 
implications  imder  this  Order. 

E.O.  12875,  Enhancing  the 
Intergoverrunental  Partnership.  This 
Rule  will  not  impose,  on  any  State, 
local,  or  tribal  government,  a  mandate 
that  is  not  requfred  by  statute  and  that 
is  not  funded  by  the  Federal 
government. 

E.O.  12988,  Civil  Justice  Reform.  This 
Rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  Rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-6,  160.5;  40  CFR  1.46. 
Section  165.100  is  also  issued  under 
authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-034  to 
read  as  follows: 

§  165.T01-O34    Safety  Zone;  Ellis  Island 
Medals  of  Honor  Fireworks,  New  York 
Hart>or,  Upper  Bay. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  New  York 
Harbor,  Upper  Bay  within  a  360  yard 
radius  of  the  fireworks  barge  in 
approximate  position  40°41'15"  N., 
074°02'09"  W.  (NAD  1983), 
approximately  365  yards  East  of  EUis 
Island. 
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Efj  ect, 


ive  period.  This  section  is 
from  8:30  p.m.  until  10  p.m.  on 
May  8,  1999.  There  is  no  rain 
this  event. 


iThs 


(b) 
effectivt 
Saturda  r 
date  for 

(c)  Rekulations 

(1) 
in  33 

{2)A1 
comply 
Coast  Giard 
desig 
U.S.  Co4st 
include 


CFR 


general  regulations  contained 
165.23  apply, 
persons  and  vessels  shall 
with  the  instructions  of  the 
Captain  of  the  Port  or  the 
on  scene  patrol  personnel. 
Guard  patrol  personnel 
commissioned,  warrant,  and 
petty  of  icers  of  the  Coast  Guard.  Upon 
being  ha  iled  by  a  U.S.  Coast  Guard 
vessel  V  a  siren,  radio,  flashing  light,  or 
other  mdans,  the  operator  of  a  vessel 
shall  pn  ceed  as  directed. 


Dated 
R.E.  Ben^is 

Captain, 
Port,  ,VeM 
[FR  Doc 


\pril  23,  1999. 


J.S.  Coast  Guard.  Captain  of  the 
Yoric. 
)9-11343  Filed  5-5-99;  8:45  am] 


BILLING  C(  OE  4910-1S-M 


ENVIRO  'OMENTAL  PROTECTION 
AGENCr 


40  CFR 


'arts  61  and  63 


[FRL-631  &-7] 


Finiil 


Clean  A 
and 

112(1), 
Alaska; 


r  Act  Final  Approval  In  Part 
Disapproval  in  Part,  Section 
Pl-ogram  Submittal;  State  of 
Amendment  and  Clarification 


AGENCY:  Environmental  Protection 
Agency  EPA). 

ACTION:  "inal  approval  in  part  and 
disappn  val  in  part;  amendment  and 
clarifica  ion. 


SUMMAR' ':  This  action  identifies  which 
40  CFR  1  'arts  61  and  63  General 
Provisio  is  authorities  are  delegated  to 
the  Alas  ca  Department  of 
Environ  nental  Conservation  (ADEC), 
and  serv  es  as  a  clarification  to  the  Clean 
Air  Act  -"inal  Approval  in  Part  and  Final 
Disapproval  in  Part,  Section  112(1), 
Program  Submittal;  State  of  Alaska, 
publish^  d  on  December  5,  1996  [see  61 
FR  64463).  This  action  amends  40  CFR 
61.04  and  63.99  by  revising  and  adding 
tables  outlining  ADEC's  current 
delegation  status. 

DATES:  llhe  amendments  are  effective  on 
May  6,  ^999. 

ADDRES^S:  Copies  of  the  requests  for 
delegation  and  other  supporting 
docume  itation  are  available  for  public 
inspecti  )n  at  the  following  location: 
U.S.  En\  ironmental  Protection  Agency, 
Region  ; :,  Office  of  Air  Quality  (OAQ- 
107),  12po  Sixth  Avenue,  Seattle,  WA, 
98101. 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Wullenweber,  US  EPA,  Region 
X  (OAQ-107),  1200  Sixth  Avenue, 
Seattle,  WA.  98101,  (206)  553-8760. 
SUPPLEMENTARY  INFORMATION: 

I    Administrative  Requirements 

Under  Executive  Order  (E.O.)  12866, 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore,  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  rule  also  does  not 
require  prior  consultation  with  State, 
local,  and  tribal  government  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993)  or 
Executive  Order  13084  (63  FR  27655. 
May  10,  1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  at  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23,  1997),  entitled  "Protection  of 
children  from  Environmental  Health 
Risks  and  Safety  Risks,"  because  EPA 
interprets  E.O.  13045  as  applying  oidy 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  E.O.  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  6,  1999.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  [see  section 
307(b)(2)l. 

II    Clarification 

What  Action  Is  EPA  Taking  Today? 

This  action  clarifies  which  40  CFR 
Parts  61  and  63  General  Provisions 
authorities  are  delegated  to  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC),  and  serves  as  a 
clarification  to  the  Clean  Air  Act  Final 
Approval  in  Part  and  Final  Disapproval 
in  Part,  Section  112(1),  Program 
Submittal;  State  of  Alaska,  published  on 
December  5,  1996  [see  61  FR  64463). 

Why  Is  EPA  Taking  This  Action? 

On  December  5,  1996  {see  61  FR 
64463),  EPA  granted  ADEC  final 
approval  in  part  and  final  disapproval 
in  part  of  Clean  Air  Act,  Section  112(1), 
authority  to  implement  and  enforce 
specific  40  CFR  Parts  61  and  63  federal 
NESHAP  regulations  which  have  been 
adopted  into  state  law.  Since  that 
December  5,  1996,  Federal  Register 
action,  EPA  has  issued  guidance 
identifying  which  40  CFR  Part  63. 
Subpart  A,  General  Provisions, 
authorities  may  and  may  not  be 
delegated  to  state  and  local  agencies. 
This  guidance  was  issued  in  a 
memorandum  from  John  Seitz,  Director, 
Office  of  Air  Quality  Planning  and 
Standards,  dated  July,  10,  1998,  entitled. 
"Delegation  of  40  CFR  Part  63  General 
Provisions  Authorities  to  State  and 
Local  Air  Pollution  Control  Agencies." 
In  light  of  this  guidance.  Chuck  Clarke, 
Regional  Administrator,  EPA,  Region  X, 
issued  a  letter  of  clarification  to  Michele 
Brown,  Commissioner,  ADEC,  dated 
March  11,  1999,  identifying  specifically 
which  40  CFR  Parts  61  and  63  General 
Provisions  authorities  are  and  are  not 
delegated  to  ADEC.  This  clarification 
notice  summarizes  that  letter. 

Which  Part  63  General  Provisions 
Authorities  Are  Delegated  to  ADEC? 

EPA,  Region  10,  has  determined  that 
ADEC  has  sufficient  expertise  to 
implement  all  of  the  40  CFR  Part  63 
General  Provisions  authorities  which 
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may  be  delegated  to  state  and  local 
agencies,  as  listed  in  the  July  10,  1998, 
memorandum  from  John  Seitz 
(referenced  above).  The  table  below  lists 
these  General  Provisions  authorities 
which  are  delegated  to  ADEC.  In 
delegating  40  CFR  63.9  and  63.10, 
Approval  of  Adjustments  to  Time 
Periods  for  Submitting  Reports,  ADEC 
has  the  authority  to  approve 


adjustments  to  the  timing  that  reports 
are  due,  but  does  not  have  the  authority 
to  alter  the  contents  of  the  reports.  For 
Title  V  sources,  semiannual  and  annual 
reports  are  required  by  Part  70,  and  this 
does  not  change  that  requirement. 

In  delegating  these  authorities,  EPA 
grants  ADEC  the  authority  to  make 
decisions  which  are  not  likely  to  be 
nationally  significant  nor  alter  the 


stringency  of  the  underlying  standard. 
The  intent  is  that  ADEC  will  make 
decisions  on  a  source-by-source  basis, 
not  on  a  source  category-wide  basis. 
Additionally,  ADEC  may  assume  that 
for  any  authorities  not  listed  in  this 
preamble,  in  the  Part  63  Delegation 
Status  table,  or  in  the  subparts  as  not 
delegable,  ADEC  has  been  delegated  that 
particular  authority. 


40  CFR  Part  63,  Subpart  A,  General  Provisions  Authorities  Which  ADEC  Is  Delegated 


Section 


63.1  .... 
63.6(e) 


63.6(f) 


63.6(h)  [except  63.6(h)(9)] 


63.7(c)(2)(i)  and  (d) 

63.7(e)(2)(l)  

63.7(e)(2)(ll)  and  (f) 
63.7(e)(2)(iil)  


63.7(e)(2)(lv)  and  (h)(2),  (3) 
63.8(c)(1)  and  (e)(1)  


63.8(f)  

63.8(f)  

63.9  and  63.10  [except  63.10(f)] 


Authorities 


Applicability  Determinations. 

Operation  and  Maintenance  Requirements— Responsibility  for  Deter- 
mining Compliance. 

Compliance  with  Non-Opacity  Standards— Responsibility  for  Deter- 
mining Compliance. 

Compliance  with  Opacity  and  Visible  Emissions  Standards — Responsi- 
bility for  Determining  Compliance. 

Approval  of  Site-Specific  Test  Plans. 

Approval  of  Minor  Alternatives  to  Test  Methods. 

Approval  of  Intermediate  Alternatives  to  Test  Methods. 

Approval  of  Shorter  Sampling  Times  and  Volumes  When  Necessitated 
by  Process  Variables  or  Other  Factors. 

Waiver  of  Performance  Testing. 

Approval  of  Site-Specific  Perfomiance  Evaluation  (monitoring)  Test 
Plans. 

Approval  of  Minor  Altematives  to  Monitoring. 

Approval  of  Intermediate  Alternatives  to  Monitoring. 

Approval  of  Adjustments  to  Time  Periods  for  Submitting  Reports. 


^  '^?!.®"rf  °''  <;*efinitions  of  minor  and  intermediate  altematives  to  test  methods  and  monitoring,  see  memorandum  from  John  Seitz  Office  of  Air 
Quality  Planning  and  Standards,  dated  July,  10,  1998,  entitled,  "Delegation  of  40  CFR  Pari  63  General  Provisions  Authorities  to  State  and  Local 
Air  Pollution  Control  Agencies.  * 


Which  Part  63  General  Provisions 
Authorities  Are  Automatically  Granted 
to  ADEC  as  Part  of  Its  Part  70  Operating 
Permits  Program? 

The  40  CFR  Part  63  General 
Provisions  authorities  that  are 
automatically  granted  to  ADEC  as  part 
of  its  Part  70  operating  permits  program 
approval  (regardless  of  whether  the 
operating  permits  program  approval  is 
interim  or  final)  are:  40  CFR  63.5(e)  and 
(f).  Approval  and  Disapproval  of 
Construction  and  Reconstruction,  and 
63.6(i){l),  Extension  of  Compliance  with 
Emission  Standards.  Sections  112(i)(l) 
and  (3)  state  that  the  "Administrator  (or 
a  State  with  a  permit  program  approved 
under  Title  V)"  may  conduct 
preconstruction  review  and  may  grant 
compliance  extensions.  EPA  interprets 
that  this  authority  does  not  require 
delegation  through  subpart  E  and, 
instead,  is  automatically  granted  to 
States  as  part  of  their  Part  70  operating    ■ 
permits  program  approval.  Additionally, 
for  40  CFR  63.6(i)(l),  ADEC  does  not 
need  to  have  been  delegated  a  particular 
standard  or  have  issued  a  Part  70 
operating  permit  to  a  particular  source 
to  grant  that  source  a  compliance 
extension. 


Which  Part  63  General  Provisions 
Authorities  Are  Not  Delegated  to  ADEC? 

As  a  general  rule,  in  delegating  the 
authorities  of  40  CFR  Part  63,  Subpart 
A,  to  state  or  local  agencies,  EPA  retains 
certain  decision-making  authorities 
which  could  result  in  a  change  to  the 
stringency  of  an  underlying  standard, 
which  are  likely  to  be  nationally 
significant,  or  which  may  require  a 
rulemaking  and  subsequent  Federal 
Register  notice.  ADEC  is  not  delegated 
those  40  CFR  Parts  63  authorities  listed 
in  the  footnotes  of  the  Part  63 
Delegation  Status  table  at  the  end  of  this 
rule.  Additionally,  ADEC  is  not 
delegated  any  authorities  identified  in 
the  subparts  (i.e.,  under  "Delegation  of 
Authority")  that  cannot  be  delegated. 

Section  63.6(g),  Use  of  an  Alternative 
Non-opacity  Emission  Standard,  also 
cannot  be  delegated  to  a  state  or  local 
agency  because  approval  of  such  an 
alternative  requires  a  Federal 
rulemaking.  Sections  63.12  through 
63.15  contain  the  following  information, 
which  is  not  necessary  to  delegate  to 
state  or  local  agencies:  State  Authority 
and  Delegations  (63.12),  Addresses  of 
State  Air  Pollution  Control  Agencies 
and  EPA  Regional  Offices  (63.13), 
Incorporations  By  Reference  (63.14), 


and  Availability  of  Information  and 
Confidentiality  (63.15). 

Which  Part  61  General  Provisions 
Authorities  Are  Not  Delegated  to  ADEC? 

As  a  general  rule,  in  delegating  the 
authorities  of  40  CFR  Parts  61,  Subpart 
A,  to  state  or  local  agencies,  EPA  retains 
certain  decision-making  authorities 
which  could  result  in  a  change  to  the 
stringency  of  an  underlying  standard, 
which  are  likely  to  be  nationally 
significant,  or  which  may  require  a 
rulemaking  and  subsequent  Federal 
Register  notice.  In  the  footnotes  of  the 
Part  61  Delegation  Status  table  at  the 
end  of  this  rule,  EPA  has  identified 
which  authorities  are  not  delegated  to 
ADEC.  This  list  has  been  compiled 
jointly  by  EPA's  Office  of 
Environmental  Compliance  and 
Assistance  (OECA)  and  EPA,  Region  10, 
based  on  the  July  10,  1998, 
memorandum  from  John  Seitz  (as 
referenced  above),  EPA  policy  memos 
from  pre-1990,  and  a  guidance 
dociunent  under  development  by  OECA 
entitled,  "How  to  Review  and  Issue 
Clean  Air  Act  Applicability- 
Determinations  and  Alternative 
Monitoring." 

Sections  61.04(b)  and  61.16  contain 
the  following  information,  respectively, 
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which  ii  not  necessary  to  delegate  to 
state  or  ocal  agencies:  Address  and 
Availab  lity  of  Information.  Also,  ADEC 
is  not  d<  legated  any  sections  in  the 
subpart!  pertaining  to  approval  of 
altematve  standards  (i.e.,  alternative 
means  of  emission  limitations),  or 
approval  of  major  alternatives  to  test 
methods  or  monitoring;  as  well  as  any 
authorit  es  identified  in  the  subparts 
{i.e.,  uni  er  "Delegation  of  Authority") 
that  can  lot  be  delegated. 

Which  Fart  61  Genera]  Provisions 
Authorities  Are  Delegated  to  ADEC? 

may  assume  that  for  any 
b  not  listed  in  this  preamble, 
61  Delegation  Status  table,  or 
i^bparts  as  not  delegable,  ADEC 
delegated  that  particular 
Additionally,  in  delegating 
u|horities,  EPA  grants  ADEC  the 
to  make  decisions  which  are 
to  be  nationally  significant 
the  stringency  of  the 

standard.  The  intent  is  that 
make  decisions  on  a  source- 
basis,  not  on  a  category-wide 


Pijt 


ADEC 
authoritjei 
in  the 
in  the  s 
has  beer 
authorit  r 
these  a 
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nor  cdter 
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will 
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Informal  i 
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pursuan 
Provi 
in  Table 

•  ADI 
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rece 
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opacity 
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copies  o 
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What  At  ?  ADECs  Reporting 
Require!  lents  to  EPA? 

As  a  c  )ndition  of  receiving  delegation 
of  the  Q  neral  Provisions  authorities, 
ADEC  must  submit  to  EPA  the  following 
informalion: 

ADI  C  must  input  all  source 
information  into  the  Aerometric 

on  Retrieval  System  (AIRS)  for 

and  area  sources  by 
r  30  of  each  year; 
ADI  C  must  report  to  EPA,  Region 
X,  all  M,  ^CTRAX  information  upon 
request,  which  is  typically 
semiannually.  (MACTRAX  provides 
summar  i  data  for  each  implemented 
NESHAl '  that  EPA  uses  to  evaluate  the 
Air  Toxi  :s  Program); 

ADI  C  must  also  provide  any 
addition  d  compliance  related 
information  to  EPA,  Region  X,  as  agreed 
upon  in  he  Compliance  Assurance 
Agreeme  nt; 

ADqC  must  submit  to  EPA,  Region 
of  determinations  issued 
to  the  delegated  General 
sio|is  authorities  (which  are  listed 

1): 
AD^C  must  also  forward  to  EPA, 
copies  of  any  notifications 
ivedjpursuant  to  63.6(h)(7)(ii) 

to  the  use  of  a  continuous 
onitoring  system;  and 
must  submit  to  EPA"s  Emission 
Measurejnent  Center  of  the  Emissions 
and  Analysis  Division 
any  approved  intermediate 
to  test  methods  or  monitoring, 
definitions  of  major,  intermediate 


itic 


tor  ng 


and  minor  alternative  test  methods  or 
monitoring  methods,  see  the  July  10, 
1998,  memorandum  from  John  Seitz, 
referenced  above).  These  intermediate 
test  methods  or  monitoring  changes 
should  be  sent  via  mail  or  facsimile  to: 
Chief,  Source  Categorization  Group  A, 
U.S.  EPA  (MD-19).  Research  Triangle 
Park,  NC  27711,  Facsimile  telephone 
number:  (919)  541-1039. 

What  Is  the  Effective  Date  of  This 
Clarification? 

This  clarification  of  ADECs 
delegation  of  authority  was  effective  on 
the  date  of  the  letter  from  Chuck  Clarke, 
EPA,  to  Michele  Brovra,  ADEC,  which 
was  March  11,  1999.  Please  note  that 
this  clarification  does  not  change  any 
source-specific  determinations  that  have 
akeady  been  made  under  the  40  CFR 
Parts  61  and  63  General  Provisions; 
instead,  this  should  be  used  as  guidance 
for  all  future  decisions  regarding  the 
General  Provisions  authorities. 

What  Is  the  Impact  of  This  Clarification 
on  the  Regulated  Community? 

This  clarification  notice  informs  the 
regulated  community  where  to  send 
requests  for  determinations  that  will  be 
made  pursuant  to  the  General 
Provisions  authorities  in  Parts  61  and 
63.  For  those  General  Provisions 
authorities  that  are  delegated,  requests 
should  be  submitted  to  ADEC;  and  for 
those  General  Provisions  authorities  that 
are  not  delegated,  requests  should  be 
submitted  to  EPA. 

What  Is  The  Impact  of  This  Clarification 
on  Indian  Country  in  Alaska? 

This  clarification  notice  (as  well  as 
the  original  December  5,  1996, 
delegation)  does  not  extend  to  "Indian 
country"  located  in  Alaska,  as  defined 
in  18  use  Section  1151.  Because  the 
extent  of  Indian  country  is  currently 
unknown  and  is  subject  to  litigation,  the 
exact  boundaries  of  Indian  country  have 
not  been  established  in  Alaska.  At 
present,  the  lands  acknowledged  to  be 
Indian  country  are  the  Annette  Island 
Reserve,  the  trust  lands  identified  as 
Indian  country  by  the  United  States  in 
Klawock,  Kake,  and  Angoon,  and  the 
Native  allotments  still  in  restricted 
status.  With  this  clarification,  EPA  does 
not  intend  to  affect  the  rights  of 
federally-recognized  Indian  tribes  in 
Alaska,  nor  does  it  intend  to  limit  the 
existing  rights  of  the  State  of  Alaska. 
Because  the  approved  ADEC  program 
does  not  extend  to  sources  and  activities 
in  Indian  country,  EPA  will  continue  to 
implement  NESHAPs  in  Indian  coimtry. 


HI    Amendment 

What  Action  Is  EPA  Taking  Today? 

EPA  is  amending  40  CFR  61.04(b){C) 
to  correct  ADECs  address,  and  is 
amending  40  CFR  61.04{c)(10)  to  add 
ADECs  delegation  status  for  Part  61 
standards  to  the  existing  table  for 
Region  X.  EPA  is  also  amending  40  CFR 
63.99(a)(2)  to  add  a  table  listing  ADECs 
delegation  status  for  Part  63  standards. 
These  Delegation  Status  tables  are  listed 
at  the  end  of  this  rule. 

Why  Is  EPA  Taking  This  Action? 

EPA  is  amending  these  tables  to  add 
ADECs  delegation  status  to  help  the 
reader  more  easily  distinguish  which 
subparts  of  Parts  61  and  63  are 
delegated.  This  information  helps  the 
reader  determine  which  agency  (EPA  or 
ADEC)  is  the  primary  implementing  and 
enforcing  agency  for  a  particular' 
subpart.  These  tables  list  the  subparts 
that  were  delegated  to  ADEC  in  a 
Federal  Register  action  published  on 
December  5,  1996  [see  61  FR  64463), 
and  also  list  the  Parts  61  and  63  General 
Provisions  authorities  which  are  not 
delegated  to  ADEC,  based  on  this 
clarification  notice. 

List  of  Subjects 

40  CFR  Part  61 

Environmental  protection,  Air 
pollution  control.  Arsenic,  Asbestos, 
Benzene.  Beryllium,  Hazardous 
substances.  Mercury,  Reporting  and 
recordkeeping  requirements.  Vinyl 
Chloride. 

40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  18,  1999. 
)ane  S.  Moore, 
Acting  Regional  Administrator,  Region  X. 

Title  40,  chapter  I,  parts  61  and  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  61— {AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7413. 
7414,  7416,  7601  and  7602. 

Subpart  A — General  Provisions 

2.  Section  61.04  is  amended  in 
paragraph  (b)  by  revising  paragraph 
(b)(C);  and  by  revising  the  existing  table 
in  paragraph  (c)(10)  and  the  note  to 
paragraph  (c)(10)  to  read  as  follows: 
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§61.04    Address. 

***** 

(b)  *  *  * 

(C)  State  of  Alaska,  Department  of 
Environmental  Conservation  (ADEC),  410 


Willoughby  Avenue,  Suite  105,  Juneau,  AK 
99801-1795. 

Note:  For  a  table  listing  ADEC's  delegation 
status,  see  paragraph  (c)(10)  of  this  section. 
*         *         *  ■       *         * 


(c)  *   *   * 
(10)  *   •   ' 


Delegation  Status  for  Part  61  Standards— Region  X 


Subpart 


A 

D 

E 


General  Provisions  '^ 

Radon  from  Underground  Uranium  Mines 

Beryllium  

Beryllium  Rocket  Motor  Firing  

Mercury  

Vinyl  Chloride ^ 

Emissions  of  Radionuclides  other  than  Radon  from  Dept  of  Energy 
facilities 
I    Radionuclides  from  Federal  Facilities  other  than  Nuclear  Regulatory 
Commission  Licensees  and  not  covered  by  Subpart  H 

J  Equipment  Leaks  of  Benzene 

K    Radionuclides  from  Elemental  Phosphorus  Plants 

L    Benzene  from  Coke  Recovery 

M    Asbestos ; 

N    Arsenic  from  Glass  Plants  

O    Arsenic  from  Primary  Copper  Smelters  

P    Arsenic  from  Arsenic  Production  Facilities 

Q  Radon  from  Dept  of  Energy  facilities 
R  Radon  from  Phosphogypsum  Stacks 
T    Radon  from  Disposal  of  Uranium  Mill  Tailings 

V  Equipment  Leaks  

W    Radon  from  Operating  Mill  Tailings 

Y  Benzene  from  Benzene  Storage  Vessels 

BB    Benzene  from  Benzene  Transfer  Operations  

FF    Benzene  Waste  Operations X 
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' — - — ' 1 1  I 1  I I  I  I I 

^Alaska  Department  of  Environmental  Conservation  (1/18/97)  Note:  Alaska  received  delegation  for  sections  61.145  and  61  154  of  Subpart  M 
(Ast)estos)  along  wi  h  other  sections  and  appendices  which  are  referenced  in  61,145,  as  61.145  applies  to  sources  required  to  obtain  an  ooer- 
ating  pemiit  under  Alaska  s  regulations.  EPA  retains  the  authority  to  implement  and  enforce  Subpart  M  for  area  source  asbestos  demolition  and 

rcnOVallOn  aCTIVIll6S- 

2  Idaho  Division  of  Environmental  Quality. 

3  Oregon  Department  of  Environmental  Quality. 
*  Lane  Regional  Air  Pollution  Authority. 

5  Washington  Department  of  Ecology. 

6  Benton  Clean  Air  Authority. 

'^  Northwest  Air  Pollution  Authority  (5/14/98). 

8  Olympic  Air  Pollution  Control  Authority. 

9  Puget  Sound  Air  Pollution  Control  Agency  (7/1/97). 
^°  Spokane  County  Air  Pollution  Control  Authority. 

11  Southwest  Air  Pollution  Control  Authority  (8/1/96). 

12  Yakima  Regional  Clean  Air  Authority. 

ci'i^."w?w-'w  ''^'''^  ^'^P°l  "delegated  include:  40  CFR  61.04(b);  61.12(d)(1);  61.13(h)(1)(ii)  for  approval  of  major  alternatives  to  test  methods; 
61^14(g)(1)0i)  for  approval  of  major  alternatives  to  monitoring;  61.16;  61.53(c)(4);  any  sections  in  the  subparts  pertaining  to  approval  of  alter- 
native standards  (I.e.,  alternative  means  of  emission  limitations),  or  approval  of  major  alternatives  to  test  methods  or  monitoring;  and  all  authori- 
ties Identified  in  the  subparts  (i.e.,  under  "Delegation  of  Authority")  that  cannot  be  delegated 


Note  to  paragraph  (c){10):  Dates  in 
parenthesis  indicate  the  effective  date  of  the 
federal  rules  that  have  been  adopted  by  and 
delegated  to  the  state  or  local  air  pollution 
control  agency.  Therefore,  any  amendments 
made  to  these  delegated  rules  after  this 
effective  date  are  not  delegated  to  the  agency. 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

2.  Section  63.99  is  amended  by 
adding  paragraph  (a)(2)  to  read  as 
follows: 

§  63.99    Delegated  Federal  authorities, 
(a)  *  *   * 


(2)  Alaska. 

(i)  The  following  table  lists  the 
specific  part  63  standards  that  have 
been  delegated  unchanged  to  the  Alaska 
Department  of  Environmental 
Conservation.  The  (X)  symbol  is  used  to 
indicate  each  subpart  that  has  been 
delegated. 
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Delegation  Status  for  Part  63  Standards— Alaska 


Sut)part 


Alaska  Depart- 
ment of  Envi- 
ronmental 
Conservation 
(1/18/97) 


A  .... 
D  .... 

F 

G  .... 
H  .... 

I  

L  

M  .... 
N  .... 
0  .... 
Q  .... 
R  .... 
8  .... 

T 

U  .... 
W  ... 
X  .... 
Y  .... 
CC  .. 
DD  .. 
EE  .. 
GG  . 

II  

JJ  ... 
KK  .. 
LL  ... 
OO  . 
PP  .. 
QQ  . 
RR  .. 
W  .. 
EEE 
JJJ   . 


General  Provisions ' 

Early  Reductions  

HON-SOCMI. 
HON-Process  Vents. 
HON-Equipment  Leaks. 
HON-Negotiated  Leaks. 
Coke  Oven  Batteries. 

Perc  Dry  Cleaning  

Chromium  Electroplating  

Ethylene  Oxide  Sterilizers. 

Industrial  Process  Cooling  Towers  ; 

Gasoline  Distribution  

Pulp  and  Paper. 

Halogenated  Solvent  Cleaning 

Polymers  and  Resins  I. 
Polymers  and  Resins  ll-Epoxy. 
Secondary  Lead  Smelting, 

Marine  Tank  Vessel  Loading  

Petroleum  Refineries 

Off-Site  Waste  and  Recovery  

Magnetic  Tape  Manufacturing. 
Aerospace  Manufacturing  &  Rework. 

Shipbuilding  and  Ship  Repair 

Wood  Furniture  Manufacturing  Operations 

Printing  and  Publishing  Industry  

Primary  Aluminum. 

Tanks — Level  1. 

Containers. 

Surface  Impoundments. 

Individual  Drain  Systems. 

Oil-Water  Separators  and  Organic-Water  Separators. 

Hazardous  Waste  Combustors. 

Polymers  and  Resins  IV. 


X 
X 


X 

X2 

X 

X 


X 
X 
X 


X 
X 
X 


'  Authi  irities  which  are  not  delegated  include:  40  CFR  63.6(g);  63.6(h)(9);  63.7(e)(2)(ii)  and  (f)  for  approval  of  major  altematives  to  test  meth- 
ods; 63.11(f)  for  approval  of  major  altematives  to  monitoring;  63.10(f);  and  all  authorities  identified  in  the  subparts  (i.e.,  under  "Delegation  of  Au- 
thority") that  cannot  be  delegated.  For  definitions  of  minor,  intermediate,  and  major  altematives  to  test  methods  and  monitoring,  see  memo- 
randum rom  John  Seitz,  Office  of  Air  Quality  Planning  and  Standards,  dated  July,  10,  1998,  entitled,  "Delegation  of  40  CFR  Part  63  General 
Provisior  s  Authonties  to  State  and  Local  Air  Pollution  Control  Agencies." 

2  Alaska  received  delegation  for  Subpart  N  (Chromium  Electroplating)  as  it  applies  to  sources  required  to  obtain  an  operating  permit  under 
Alaska's  I  regulations.  EPA  retains  the  authority  for  implementing  and  enforcing  Subpart  N  for  area  source  chromium  electroplating  and  anodizing 
operatioits  which  have  been  exempted  from  Part  70  permitting  in  40  CFR  63.340(e)(1). 


(ii)  [F  eserved] 

Note  ti  >  paragraph  (a)(2):  The  date  in 
parenthf  sis  indicates  the  effective  date  of  the 
federal  r  lies  that  have  been  adopted  by  and 
delegate  1  to  the  Alaska  Department  of 
Environiaental  Conservation.  Therefore,  any 
amendm  ents  made  to  these  delegated  rules 
after  this  effective  date  are  not  delegated  to 
the  agen  :y 
*  • 

[FR  Docj99-11270  Filed  5-5-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300846;  FRL-6074-9] 
RIN  2070-AB78 

Myclobutanil;  Extension  of  Tolerance 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  combined 
residues  of  the  fungicide  myclobutanil 
and  its  metabolite  in  or  on  strawberries 
at  0.5  parts  per  million  (ppm)  for  an 
additional  1-year  period.  This  tolerance 
will  expire  and  is  revoked  on  March  31, 
2000.  This  action  is  in  response  to 


EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  strawberries. 
Section  408{1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under  FIFRA 
section  18. 

DATES:  This  regulation  becomes 
effective  May  6,  1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  July  6,  1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber  [OPP-300846], 
must  be  submitted  to:  Hearing  Clerk 
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(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300846],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  (OPP-300846]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.,  271, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  703-308-9362;  e- 
mail:  schaible.stephen@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  April,  11,  1997  (62 
FR  17730)  (FRL-5597-9),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a  and  (1)(6),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  it  established 
a  time-limited  tolerance  for  the 
combined  residues  of  myclobutanil  and 
its  metabolite  in  or  on  strawberries  at 
0.5  ppm,  with  an  expiration  date  of 


March  31.  1998.  EPA  extended  the 
expiration  date  of  this  tolerance  to 
March  31,  1999,  in  a  Federal  Register 
notice  published  March  4,  1998  (FRL 
5772-8).  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  myclobutanil  on  strawberries  for 
this  year  growing  season  due  to 
continued  incidence  of  powdery 
mildew  in  Florida  and  California  and 
the  claimed  ineffectiveness  of  registered 
alternatives  at  controlling  the  disease. 
After  having  reviewed  the  submission, 
EPA  concurs  that  an  emergency 
condition  could  exist.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  myclobutanil  on  strawberries  for 
control  of  powdery  mildew  in 
strawberries. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  myclobutanil 
in  or  on  strawberries.  In  doing  so,  EPA 
considered  the  safetv  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessarv  tolerance  under 
FFDCA  section  4b8(l)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  April  11,  1997  (62  FR  17730)  (FRL- 
5597-9).  Based  on  that  data  and 
Information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  1-year 
period.  EPA  will  publish  a  docximent  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  fi-om  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  March  31,  2000,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  strawberries  after  that  date  will 
not  be  unlawful,  provided  the  pesticide 
is  applied  in  a  maimer  that  was  lawful 
under  FEFRA  and  the  appUcation 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 


I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  6,  1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
undor  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  nimiber,  and 
e-mail  address:  Rm.  239,  Crvstal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  HoUins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Enviromnental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
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reason<  ble  possibility  that  available 
eviden(  ;e  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  o  such  issues  in  favor  of  the 
request  or,  taking  into  accoimt 
uncont  ssted  claims  or  facts  to  the 
contrar  ^\  and  resolution  of  the  factual 
issues  i  q  the  manner  sought  by  the 
request  or  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  pai  t  or  all  of  that  information  as 
CBI.  In:  ormation  so  marked  will  not  be 
disclosi  jd  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contair  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Inform!  lion  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
withou :  prior  notice. 

II.  Public  Record  and  Electronic 
Submia  sions 


dala 


ins{  ection : 


EPA  has  established  a  record  for  this 
under  docket  control  number 
3J008461  (including  any  comments 
submitted  electronically).  A 
version  of  this  record,  including 
paper  versions  of  electronic 

which  does  not  include  any 
ion  claimed  as  CBI,  is  available 
fi'om  8:30  a.m.  to  4  p.m., 
through  Friday,  excluding  legal 
.  The  public  record  is  located  in 
1 19  of  the  Public  Information  and 
Integrity  Branch,  Information 

and  Services  Division 
Office  of  Pesticide  Programs, 
Protection  Agency, 
Mall  #2,  1921  Jefferson  Davis 
i  Arlington,  VA. 

e(  itions  and  hearing  requests  may 
by  e-mail  directly  to  EPA  at: 

( locket@epa.gov. 


regulat  on 

(OPP- 

and 

public 

printed , 

comments 

informit 

for 

Monda  i 

holiday 

Room 

Record ; 

Resoun  :es 

(7502C 

Environmental 

Crystal 

Hwy., 

Obj 
be  sent 


descriqed 
paper 
transfe  ■ 
hearin 
into  pr 
receiv 
in  the 
inclu 
in  writ 


opp- 


E-mailed  objections  and  hearing 
request  s  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characlprs  and  any  form  of  encryption. 


The  ^fficial  record  for  this  regulation, 
as  well  as  the  public  version,  as 

in  this  unit  will  be  kept  in 
f  3rm.  Accordingly,  EPA  will 
any  copies  of  objections  and 
requests  received  electronically 
nted,  paper  form  as  they  are 
and  will  place  the  paper  copies 
(ifficial  record  which  will  also 
all  comments  submitted  directly 
ng.  The  official  record  is  the 
paper  decord  maintained  at  the  Virginia 
addresi  in  "ADDRESSES"  at  the 
beginn  ng  of  this  document. 


ed 


d(! 


in.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  ft-om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA,  such  as  the 
exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions       ' 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  the  mandate  is 


unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribcd  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  xmiquely 
affect  their  conununities." 

Today's  rule  does  not  significcmtly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 
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rV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 


the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  23,  1999. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a),  and 

371. 


§180.443    [Amended] 

2.  In  §180.443,  by  amending  the  table 
in  paragraph  (b),  by  revising  the  date  for 
Strawberries  fi-om  "3/31/99"  to  read  "3/ 
31/00". 

(FR  Doc.  99-11385  Filed  5-5-99;  8:45  am] 
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25CFR|Part20 
RIN  107^AD95 

Financial  Assistance  and  Social 
ServicQS  Programs 

;  Bureau  of  Indian  Affairs, 
Proposed  rule. 


AGENCY 

Interior 
ACTION 


SUMMAF  Y:  The  Bureau  of  Indian  Affairs 
(Bureau )  is  proposing  to  revise  the 
existing  Financial  Assistance  and  Social 
Service !  Program  regulations  to 
incorpc  rate  rules  for  Burial  Assistance, 
Child  i^ssistance,  Disaster  Assistance, 
Emerge  icy  Assistance,  General 
Assistaj  ice.  Services  to  Children,  Elderly 
and  Fai  lilies,  and  Tribal  We'fare 
Reform  All  other  sections  are  revised 
and  renumbered  to  conform  to  existing 
progran  imatic  and  budgetary  statutes 
and  cor  ditions.  Also,  these  regulations 
have  be  en  rewritten  in  Plain  English  as 
required  by  E.O.  12866.  In  keeping  with 
the  intent  of  Plain  English,  we  added 
more  si  bparts  for  easier  use  in 
referenc  e. 

DATES:  I  !]omments  must  be  received  by 
July  6.  :  999. 

ADDRESSES:  Mail  comments  to  Division 
of  Socis  1  Services,  Bureau  of  Indian 
Affairs,  1849  C  Street,  NW,  MS-4660- 
MIB,  W  ishington,  DC  20240  or  hand 
deliver  them  to  room  4660  at  the  above 
address ,  Comments  will  be  available  for 
inspect  on  at  this  address  from  9:00  a.m. 
to  4:00  3. m.,  Monday  through  Friday 
beginni  ig  approximately  May  26,  1999. 
FOR  FUF  THER  INFORMATION  CONTACT: 
Larry  B  air.  Chief,  Division  of  Social 
Services,  Bureau  of  Indian  Affairs  at 
telephobe  (202)  208-2479. 
SUPPLEMENTARY  INFORMATION:  We  last 
revised  the  financial  assistance  and 
social  sjrvices  regulations  in  25  CFR 
Part  20  in  1985.  Since  that  time,  a 
numbei  of  important  changes  have 
occurre  d  that  are  not  reflected  in  the 
existing  regulations.  These  actions 


present  an  opportunity  to  review  the 
current  priorities  and  policies  contained 
in  the  regulations  and  propose  changes 
that  conform  to  existing  conditions. 
We've  considered  the  following  factors 
in  proposing  changes  in  the  current 
regulations: 

•  The  primary  purpose  of  the 
amendments  is  to  provide  clear,  concise 
regulations  that  will  improve  program 
implementation; 

•  Congress  has  enacted  a  cap  on  the 
level  of  financial  assistance  funding; 

•  Existing  financial  assistance  and 
social  services  regulations  do  not 
provide  for  the  development  of  tribal 
welfare  reform/redesign  plans  in 
accordance  with  tribal  desires  and 
existing  law; 

•  Given  fluctuations  in  financial 
assistance  caseloads  and  emergencies,  it 
has  been  difficult  to  plan  euid  refine  the 
existing  service  delivery  framework; 

•  The  Department  of  Health  and 
Human  Services  (HHS)  has  made  a 
policy  decision  to  allow  Temporary 
Assistance  for  Needy  Families  (TANF) 
payments  to  be  included  as  one  of  the 
grants  imder  Pub.  L.  102-477; 

•  Pub.  L.  104-193  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA) 
reduced  funding  level  authorizations 
and  requires  General  Assistance  (GA) 
pajnnents  to  be  equal  to  the  level  of  state 
TANF  payments;  and 

•  The  Indian  Child  Protection  and 
Family  Violence  Prevention  Act  and  the 
Adoption  and  Safe  Families  Act  have 
established  new  standards  in  child 
welfare,  and  the  regulations  need 
revision  to  incorporate  and  consolidate 
additional  child  protection  and 
permanency  planning  requirements. 

The  continued  focus  and  use  of  the 
financial  assistance  and  social  services 
program  needs  to  be  on  the  reservation 
and  other  areas  where  the  Indian 
Community  resides  and  where  other 
government  entities  do  not  provide 
reasonably  comparable  and  available 
services.  The  Bureau  continues  to 
support  the  policy  that  Indian  people 
living  away  from  their  reservation  are 
eligible  and  should  receive  financial 
assistance  and  social  services  fi-om  local 
state,  county,  and  city  resources  on  the 
same  basis  as  non-Indians.  For  the 
purposes  of  simplifying  the  locations 
where  we  will  provide  the  financial 
assistance  and  social  services  program, 
we  use  the  term  "service  area"  in  these 


regulations  and  tell  you  how  to  get  a 
service  area  if  one  does  not  yet  exist. 

Regulatory  Planning  and  Review  (E.O. 

12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
Tribes  have  been  operating  this 
financial  assistance  program  for  thirty 
years  and  the  amount  of  funding  is 
dependent  upon  the  local  economy  in 
terms  of  unemployment  and  extent  of 
need  for  funds.  Approximately  400 
tribes  receive  some  form  of  financial 
assistance  yearly  and  the  amount  of 
funds  varies  according  to  caseload 
increases  and  decreases. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  Act 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  nmnber 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  rule  affects  a  number  of  Indian 
Communities  throughout  the  nation  but 
the  impact  is  not  adverse  because  the 
financial  assistance  programs  have  been 
in  operation  for  many  years  and  this 
regulation  does  not  increase  cases  and 
expenditiires  over  prior  year  totals 
because  it  is  dependent  upon  the  extent 
of  need. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  financial  assistance  funds  are 


divided  up  between  400  Indian 
communities  based  upon  need. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  This  rule  provides 
guidance  for  a  welfare  benefit  program 
and  will  not  affect  payment  levels  of 
eligible  clients  nor  cause  increases  or 
decreases  in  existing  caseloads  or  total 
expenditures. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
This  program  is  a  welfare  benefit 
program  and  does  not  affect  local 
enterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (1  U.S.C.  1531,  et  seq.)  is  not 
required. 

Takings  {E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 

Federalism  (E.O.  12612) 

In  accordance  with  Executive  Order 
12612  this  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  requires  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  required. 
An  OMB  Form  83-1  has  been  reviewed 
by  the  Department  and  sent  to  OMB  for 
approval. 

.  The  Paperwork  Reduction  Act 
submission  is  BIA  Financial  Assistance 
and  Socied  Services  Program,  form 
number  OMB  1076-0017.  The  Bureau 
has  reviewed  the  information  needed 
and  reduced  the  amount  of  information 
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being  collected.  The  information 
collection  takes  15  minutes  for  200,000 
respondents  for  a  burden  of  50,000 
hours.  The  information  collection  will 
be  used  to  make  decisions  within  the 
framework  of  the  financial  assistance 
program,  such  as  determining  eligibility, 
ensuring  uniformity  of  services,  and 
maintaining  current  records  for  audit 
purposes.  The  information  collection  is 
required  to  obtain  or  retain  a  benefit. 
Information  covered  by  the  Privacy  Act 
will  be  kept  confidential  as  required  by 
regulation.  Please  note  that  an  agency 
may  not  collect  or  sponsor,  and  a  person 
is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  Paperwork  Reduction  Act 
submission  began  as  a  separate  issue  in 
order  to  allow  the  tribes  to  continue 
working  with  the  family  assistance 
programs  while  the  rule  was  being 
revised.  The  notice  of  reinstatement  for 
this  information  collection  was 
published  in  the  Federal  Register  for  a 
60  day  notice  period,  and  recently  for  a 
30  day  period  (63  FR  30771  of  December 
21, 1998  and  63  FR  70414  of  March  31, 
1999  respectively).  The  Federal  Register 
Notices  specifically  requested 
comments  concerning: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Bureau  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  Bureau's 
estimate  of  the  biu-den  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

OMB  received  the  request  for 
clearance  of  this  information  collection 
March  31,  1999.  You  may  send  any 
comments  about  the  collection  to  the 
Desk  Officer  for  the  Department  of  the 
Interior,  Office  of  Information  and 
Regulator}'  Affairs — Office  of 
Management  and  Budget,  725  17th 
Street  NW,  Washington,  DC  20503. 
OMB  has  up  to  60  days  to  decide  if  the 
information  collection  will  be  approved: 
however,  your  comments  will  receive 
maximum  consideration  if  they  are 
received  within  the  first  30  days. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 


quality  of  the  human  environment.  A 
detailed  statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  '  and  a  numbered 
heading;  for  example.  §20.300    What 
are  the  basic  eligibility  criteria?)  (5)  Is 
the  description  of  the  proposed  rule  in 
the  "supplementary  information" 
section  of  this  preamble  helpful  in 
understanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  proposed 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposed  rule  easier  to  understand  to: 
Office  Regulatory  Affairs,  Department  of 
the  Interior,  Room  7229, 1849  C  Street 
NW,  Washington.  DC  20240.  You  may 
also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov 

List  of  Subjects  in  25  CFR  Part  20 

Administrative  practice  and 
procedures,  Child  welfare,  Indians- 
Social  welfare.  Public  assistance 
programs. 

For  the  reasons  set  out  in  the 
preamble.  Part  20  of  Tide  25. 
Subchapter  D,  Chapter  I  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

SUBCHAPTER  D— HUMAN  SERVICES 

PART  20— FINANCIAL  ASSISTANCE 
AND  SOCIAL  SERVICES  PROGRAMS 

Subpart  A — Definitions.  Purpose  and  Policy 

Sec. 

20.100  What  definitions  clarify  the  meaning 
of  the  provisions  of  this  part? 

20.101  What  is  the  purpose  of  this  part? 

20.102  What  is  the  Bureau's  policy  in 
providing  financial  assistance  and  social 
services  under  this  part? 

20.103  Have  the  information  collection 
requirements  in  this  part  been  approved 
bv  the  Office  of  Management  and 
Budget? 
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Sub|  lart  B— Welfare  Refonn 

20.21  O  What  contact  will  the  Bureau 

naintain  with  state,  tribfl,  county,  local, 
i  jid  other  Federal  agency  programs? 
20. 2<  l     How  does  the  Bureau  designate 
I  ervice  area  and  what  information  is 
equired? 
20.21  2    What  does  flnancial  assistance 

nclude? 

20. 2(  3     What  is  a  tribal  redesign  plan? 
20. 2(  4    Can  a  tribe  incorporate  assistance 
rom  other  sources  into  a  tribal  redesign 
Ian? 
20.2(t5     Must  all  tribes  develop  a  tribal 

I  edesign  plan? 
20.2(  6    Can  tribes  change  eligibility  criteria 
( ir  IbvhIs  of  payments  for  General 
I  Assistance? 
20. 2(  7     Must  a  tribe  get  approval  for  a  tribal 

I  edesign  plan? 
20. 2(  8    Can  a  tribe  use  savings  from  a  tribal 
I  adesign  plan  to  meet  other  priorities  of 
e  tribe? 
20.2dg    What  if  the  tribal  redesign  plan 

sads  to  increased  costs? 
20.2|0    Can  a  tribe  operating  under  a  tribal 
design  plan  go  back  to  operating  under 
is  part? 
20.2^1     Can  eligibility  criteria  or  payments 
r  Burial  Assistance,  Child  Assistance, 
i  nd  Disaster  Assistance  change? 

Subf  art  C — Direct  Assistance 


20.' 

20.' 

20 

20 

20 


3(0 


3(1 


3(2 


3(3 


20. 
20. 


3(4 


3(5 
3(6 


20. 3(  7 


20. 
20 


3(8 
3(9 


20.31 

1 
20.31 


20.3 
20.31 


20.3 
20.31 


20.3 

20.31 

i 

20.31 


20.31 


20. 
20. 


What  are  the  basic  eligibility 
(Jriteria? 

What  is  the  goal  of  (Jeneral 
i  assistance? 

Are  Indian  applicants  required  to 
i  eek  assistance  through  TANF? 

When  is  an  applicant  eligible  for 
(^neral  Assistance? 

When  will  the  Bureau  review 
Eligibility  for  (General  Assistance? 

What  does  redetermination  involve? 

What  is  the  payment  standard  for 
(^neral  Assistance? 

What  resources  does  the  Bureau 
<  onsider  when  determining  need? 

What  does  earned  income  include? 

What  does  unearned  income 
include? 

0    What  recurring  income  must  be 
I  rorated? 

What  deducted  amounts  will  be 
disregarded  from  the  gross  amount  of 
qamed  income? 

What  amounts  will  be  disregarded 
I  xjm  income  or  other  resources? 

How  will  the  Bureau  compute 
nancial  assistance  payments? 

What  is  the  policy  on  employment? 

When  is  the  employment  policy  not 
^plicable? 

What  must  a  person  covered  by  the 
( mployment  policy  do? 

How  will  the  ineligibility  period  be 
i  [nplemented? 

What  case  management 
sponsibilities  does  the  social  services 
1  worker  have? 

9    What  responsibilities  does  the 
j  eneral  assistance  recipient  have? 

What  is  TWEP? 

Does  TWEP  allow  incentive 
I  ayment? 


14 


8 


1b: 


32  0 

3n 


20.322  Who  is  eligible  to  receive  a  TWEP 
incentive  payment? 

20.323  Will  the  local  TWEP  be  required  to 
have  written  program  procedures? 

20.324  When  can  the  Bureau  provide  Burial 
Assistance? 

20.323     What  is  the  process  for  making 
application  for  Burial  Assistance  for 
eligible  Indians? 

20.326  When  are  the  related  transportation 
expenses  covered  by  Burial  Assistance? 

20.327  When  can  the  Bureau  provide 
Disaster  Assistance? 

20.328  How  can  a  tribe  apply  for  Disaster 
Assistance? 

20.329  When  can  the  Bureau  provide 
Emergency  Assistance  payments? 

20.330  What  is  the  payment  standard  for 
Emergency  Assistance? 

Subpart  0 — Services  to  Children,  Elderly, 
and  Families 

20.400  For  whom  should  Services  to 
Children,  Elderly,  and  Families  be 
provided? 

20.401  What  services  are  included  under 
Services  to  Children,  Elderly,  and 
Families  Services? 

Subpart  E— Child  Assistance 

20.500  What  are  the  eligibility  criteria  for 
Child  Assistance? 

20.501  What  are  the  rates  of  payment  for 
foster  care? 

20.502  (Dan  Child  Assistance  funds  be  used 
for  placement  of  Indian  children  in 
treatment  centers? 

20.503  Clan  Child  Assistance  funds  be  used 
for  Indian  adoption  subsidies  or 
subsidized  guardianships? 

20.504  What  eligibility  requirements  must 
be  met  for  an  Indian  adoption  subsidy  or 
subsidized  guardianship? 

20.505  What  is  the  payment  standard  for 
adoption  and  guardianship? 

20.506  Can  homemaker  services  be 
provided  with  Child  Assistance? 

20.507  What  services  aire  provided  jointly 
with  the  Child  Assistance  Program? 

20.508  What  information  is  required  in  the 
foster  cau-e  case  file? 

20.509  What  are  the  requirements  for  foster 
care? 

20.510  How  is  the  court  involved  in  foster 
care  placements? 

20.511  Should  permanency  plans  be 
developed? 

20.512  Can  the  Bureau/tribal  contractors 
make  Indian  adoptive  placements? 

20.513  Should  Interstate  Compacts  be  used 
for  the  placement  of  children? 

20.514  What  assistance  can  the  courts 
request  from  social  services  on  behalf  of 
children? 

20.515  What  is  required  for  case 
management? 

20.516  How  are  child  abuse  and  neglect 
cases  to  be  handled? 


Subpart  F — Administrative  Procedures 
620.600    How  is  an  application  for 
financial  assistance  or  social  services 
made? 

20.601  From  whom  is  eligibility 
information  collected? 

20.602  How  is  an  application  approved  or 
denied? 

20.603  How  is  an  applicant  or  recipient 
notified  that  benefits  or  services  are 
denied? 

20.604  How  is  an  incorrect  payment 
adjusted  or  recovered? 

20.605  What  happens  when  applicants  or 
recipients  knowingly  and  willfully 
provide  false,  fictitious,  or  fraudulent 
information? 

Subpart  13 — Hearings  and  Appeals 

20.700  Can  an  applicant  or  recipient  appeal 
the  decision  of  a  Bureau  official? 

20.701  Does  an  applicant  or  recipient 
receive  financial  assistance  while  an 
appeal  is  pending? 

20.702  When  is  an  appeal  hearing 
scheduled? 

20.703  What  must  the  written  notice  of 
hearing  include? 

20.704  Who  conducts  the  hearing  or  appeal 
from  a  Bureau  decision  or  action  and 
what  is  the  process? 

20.705  Can  an  applicant  or  recipient  appeal 
a  tribal  decision? 

Authority:  25  U.S.C.  13;  Pub.  L.  102-477, 
106  Stat.  2302;  Pub.  L.  104-193,  110  Stat. 
2105;  Pub.  L.  105-83,  111  Stat.  1543. 


Subpart  A- 
Policy 


-Definitions,  Purpose  and 


§  20.1 00    What  definitions  clarify  the 
meaning  of  the  provisions  of  this  part? 

Appeal  means  a  written  request  for 
correction  of  an  action  or  decision  of  a 
specific  program  decision  by  a  Bureau 
official  (§  20.700)  or  a  tribal  official 
(§20.705). 

Applicant  means  an  Indian  individual 
or  person  by  or  on  whose  behalf  an 
application  for  financial  assistance  and/ 
or  social  services  has  been  made  under 
this  part. 

Application  means  the  written 
process  through  which  a  request  is 
made  for  financial  assistance  or  social 
services. 

Area  Director  means  the  Biueau 
official  in  charge  of  an  Area  Office. 

Assistant  Secretary  means  the 
Assistant  Secretary — Indian  Affairs. 

Authorized  representative  means  a 
parent  or  other  caretaker  relative, 
conservator,  legal  guardian,  foster 
parent,  attorney,  paralegal  acting  under 
the  supervision  of  an  attorney,  friend  or 
other  spokesperson  duly  authorized  and 
acting  on  bahalf  or  representing  the 
applicant  or  recipient. 

Bureau  means  the  Bureau  of  Indian 
Affairs  of  the  United  States  Department 
of  the  Interior. 
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Bureau  Standard  of  Assistance  means 
payment  standards  established  by  the 
Assistant  Secretary — Indian  Affairs  for 
burial,  disaster,  emergency,  and 
adoption  and  guardianship  subsidy.  In 
accordance  with  Pub.  L.  104-193,  the 
Biu-eau  standard  of  assistance  for 
general  assistance  is  the  state  rate  for 
TANF  in  the  state  where  the  applicant 
lives.  Child  Assistance  and  foster  care 
rates  are  in  accordance  with  Title  FV  of 
the  Social  Security  Act  (49  Stat.  620) 
and  Pub.  L.  104-193. 

Burial  assistance  means  a  financial 
assistance  payment  made  on  behalf  of 
an  indigent  eligible  Indian  person  who 
meets  the  eligibility  criteria  to  provide 
minimum  biu-ial  expenses  according  to 
Biu-eau  payment  standards  established 
by  the  Assistant  Secretary — Indian 
Affairs. 

Case  means  all  individuals  in  the 
household. 

Case  management  means  the  activity 
of  a  social  services  worker  in  assessing 
client  and  family  problem(s),  case 
planning,  coordinating  and  linking 
services  for  clients,  monitoring  service 
provisions  and  client  progress, 
advocacy,  tracking  and  evaluating 
services  provided,  such  as  evaluation  of 
child's  treatment  being  concurrent  with 
parent's  treatment,  and  provision  of 
aftercare  service.  Activities  may  also 
include  resource  development  and 
providing  other  direct  services  such  as 
accountability  of  funds,  data  collection, 
reporting  requirements,  and 
documenting  activities  in  the  case  file. 

Case  plan  means  a  signed  written 
plan  with  time  limited  goals  which  is 
developed  and  signed  by  the  service 
recipient  and  social  services  worker. 
The  case  plan  will  include 
dociunentation  of  referral  and 
ineligibility  for  other  services.  The  plan 
must  incorporate  the  steps  needed  to 
assist  individuals  and  families  to 
resolve  social,  economic,  psychological, 
interpersonal,  and/or  other  problems,  to 
achieve  self-sufficiency  and 
independence.  All  plans  for  children  in 
foster  care  must  include  a  time  specific 
goal  of  the  return  of  the  child  to  the 
home  or  initiation  of  a  guardianship/ 
adoption. 

child  means  an  Indian  person  under 
the  age  of  18  or  such  other  age  of 
majority  as  may  be  established  for 
purposes  of  parental  support  by  tribal  or 
state  law  (if  any)  applicable  to  the 
person  at  his  or  her  residence,  except 
that  no  person  who  has  been 
emancipated  by  marriage  will  be 
deemed  a  child. 

Child  assistance  means  financial 
assistance  provided  on  behalf  of  an 
Indian  child,  or  an  Indian  under  age  18, 
who  is  not  eligible  for  any  other  state  or 


Federal  assistance  as  documented  in  the 
case  file  and  who  requires  placement  in 
a  foster  home  or  specialized  non- 
medical care  facility,  in  accordance  with 
standards  of  payments  estabhshed  by 
the  state  in  which  they  reside  piusuant 
to  the  foster  care  program  under  Title  IV 
of  the  Social  Security  Act  (49  Stat.  620), 
or  has  special  needs  as  specified  in 
§20.100  (pp). 

Designated  representative  means  an 
official  of  the  Bureau  who  is  designated 
by  a  Superintendent  to  hold  a  hearing 
as  prescribed  in  §§  20.700  through 
20.705  and  who  has  had  no  prior 
involvement  in  the  proposed  decision 
under  §  20.602  and  whose  hearing 
decision  under  §§  20.700  through 
20.705  will  have  the  same  force  and 
effect  as  if  rendered  by  the 
Superintendent. 

Disaster  means  a  situation  where  a 
Tribal  Community  is  adversely  effected 
by  a  natural  disaster  or  other  forces 
which  pose  a  threat  to  life,  safety,  or 
health  as  specified  in  §§20.327  and 
20^28. 

Emergency  means  a  situation  where 
an  individual  or  family's  home  and 
personal  possessions  are  either 
destroyed  or  damaged  through  forces 
beyond  their  control  as  specified  in 
§20.329. 

Employable  means  an  eligible  Indian 
person  who  is  physically  and  mentally 
able  to  obtain  employment,  and  who  is 
not  exempt  from  seeking  employment  in 
accordance  with  the  criteria  specified  in 
§20.315. 

Essential  needs  means  shelter,  food, 
clothing  and  utilities,  as  included  in  the 
standard  of  assistance  in  the  state  where 
the  eligible  applicant  lives. 

Extended  family  means  persons 
related  by  blood,  marriage  or  as  defined 
by  Indian  custom. 

Family  assessment  means  a  social 
services  evaluation  of  a  family's  abilities 
and  resources  to  provide  the  necessary 
care  and  supervision  for  the  child(ren), 
and  individuals  within  the  family's 
current  living  situation  and  is  included 
in  the  case  file. 

Foster  care  seivices  means  those 
social  services  provided  when  an  Indian 
child  lives  away  from  the  family  home. 

General  Assistance  means  a 
secondary  or  residual  source  of  financial 
assistance  payments  to  eligible  Indian 
individuals  for  essential  needs  as 
provided  and  pursuant  to  §§  20.300 
through  20.319. 

Head  of  household  means  the  persons 
in  the  household  with  whom  the 
household  members  live  and  who 
makes  application  for  benefits. 

Homemaker  services  means  those 
non-medical  services  purchased  or 
contracted  for  individuals  who  are  not 


eligible  for  any  other  programs  such  as 
Medicaid/Medicare  as  documented  in 
the  case  file.  These  individuals  must  be 
under  the  supervision  of  a  social 
services  agency  which  is  administered 
by  a  person  trained  in  such  skills  as 
child  care  and  home  management  to 
prevent  out-of-home  placement. 

Household  means  persons  living 
together  who  may  or  may  not  be  related 
to  the  "head  of  household." 

Indian  means  any  person  who  is  a 
member  of  any  of  those  tribes  listed  in 
the  Federal  Register  pursuant  to  25  CFR 
part  83,  as  recognized  by  and  receiving 
services  from  the  Bureau  of  Indian 
Affairs. 

Indian  court  means  Indian  tribal  court 
or  court  of  Indian  offenses. 

Indian  tribe  means  an  Indian  or 
Alaskan  Native  tribe,  band,  nation, 
pueblo,  village,  or  community  that  the 
Secrvtary  of  tln'  Interior  acknowledges 
to  exist  a  T\u  Indian  tribe  pursuant  to 
I'ub.  L.  103   434.  108  Stat.  4791. 

Individual  Self-sufficiency  Plan  (ISP) 
means  a  plan  designed  to  meet  the  goal 
of  employment  through  specific  action 
steps  and  is  incorporated  within  the 
case  plan.  The  plan  is  jointly  developed 
and  signed  by  the  general  assistance 
recipient  and  social  services  worker. 

Need  means  the  deficit  after 
consideration  of  income  and  other 
resources  necessary  to  meet  the  cost  of 
essential  need  items  and  special  need 
items  as  defined  by  the  Bureau  standard 
of  assistance  for  the  state  in  which  the 
applicant  or  recipient  resides. 

Non-medical  care  means  financial 
assistance  for  room  and  board  services 
for  individuals  in  non-medical  care 
facilities.  These  individuals  must  not  be 
eligible  for  SSI  or  any  other  Federal  or 
state  programs  and  this  information 
must  be  documented  in  the  case  file. 

Permanency  plan  means  the 
documentation  in  a  case  plan  which 
provides  for  permanent  living 
alternatives  for  the  child(ren)  in  foster 
care  who  are  not  eligible  for  any  other 
Federal  or  state  program.  Permanency 
plans  are  developed  in  accordance  with 
tribal,  cultural,  and  tribal/state  legal 
standards  when  the  parent  or  guardian 
is  unable  to  resolve  the  issues  that 
require  out  of  home  placement  of  the 
child(ren). 

Protective  services  means  those 
iservices  necessary  to  protect  an 
individual  who  is  the  victim  of  an 
alleged  and/or  substantiated  abuse  or 
neglect  incident.  In  coordination  with 
law  enforcement  and  tribal  courts,  this 
may  include  placement  of  the 
individual  out  of  the  home  to  assure  the 
safety  of  the  individual  while  the 
allegations  are  being  investigated.  Social 
workers  will  not  remove  individuals 
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from  tl  leir  homes  without  a  court  order 
except  in  life  or  death  situations. 
Protecl  ive  services  can  also  include 
provisi  on  of  social  services  in  the  home, 
the  cot  rdination  and  referral  to  other 
prograi  ns/services  and  the  involvement 
of  Chil  i  Protection  and/or  Multi- 
Discip  inary  Teams. 

Puol  c  assistance  means  those 
prograj  as  of  financial  assistance 
provide  (d  by  state,  tribal,  county,  local 
and  Feieral  organizations  including 
prograj  as  under  Title  IV  of  the  Social 
Security  Act  (49  Stat.  620).  as  amended, 
and  (Pi  lb.  L.  104-193). 

Recipient  is  an  individual  or  person 
who  hs  s  been  determined  as  eligible 
througl  documentation  in  the  case  file 
and  is  receiving  financial  assistance  or 
social  services  under  this  part. 

Recutring  income  means  any  cash  or 
in  kind  payment,  earned  or  unearned, 
received  on  a  monthly,  quarterly, 
semian  aual,  or  annual  basis. 

Reso  irces  means  income  and  other 
liquid  i  ssets  available  to  an  Indian 
person  or  household  to  meet  current 
living  c  osts,  unless  otherwise 
specific  ally  excluded  by  Federal  statute. 
Liquid  assets  are  those  properties  in  the 
form  of  cash  or  other  financial 
instrun  ents  which  can  be  converted  to 
cash,  s\  ich  as  savings  or  checking 
accoun  s,  promissory  notes,  mortgages 
and  sin  lilar  properties,  and  retirements 
and  am  luities. 

Seen  tary  means  the  Secretary  of  the 
Interioi . 

Servi  :e  area  means: 

(1)  Rdservations;  and/or 

(2)  A  eas  adjacent  or  adjoining 
reserva  ions;  and/or 

(3)  A  lotments  outside  the 
reserva  ions;  and/or 

(4)  A  eas  defined  as  reservations  or 
service  areas  by  statute;  and/or 

(5)  Olher  defined  areas  designated  by 
the  Ass  stant  Secretary — Indian  Affairs 
pursuai  it  to  this  part. 

Servj'  :es  to  children,  elderly  and 
familie:  means  social  services, 
includi  ig  protective  services,  not 
includi  ig  money  payments,  provided 
through  the  social  work  skills  of 
casewoi  k,  group  work  or  community 
develof  ment  to  assist  in  solving  social 
problen  is  involving  children,  elderly 
and  fan  ilies. 

Speci  al  needs  means  a  financial 
assistar  ce  payment  made  to  or  on  behalf 
of  indiv  iduals  who  have  extenuating, 
non-me  iical  circumstances  which 
warrant  a  one-time  annual  financial 
assistan  ce  payment  when  other 
resourc  ts  are  not  available  and  the 
circums  tances  are  documented  in  the 
case  fih  s. 

Sufcsi  dized  guardianship  means  a 
paymer  t  of  a  monthly  subsidy,  not  to 


exceed  two  years,  for  the  child(ren)  in 
long-term,  court  approved  guardianship 
placements.  The  children  must  not  be 
eligible  for  any  other  Federal  or  state 
program  and  this  must  be  documented 
in  the  case  file. 

Substitute  care  means  the  provision  of 
foster  care  or  any  in-home,  out  of  home, 
or  relative  placement  of  the  child(ren) 
by  someone  other  than  a  parent. 

Superintendent  means  the  Bureau 
official  in  charge  of  an  Agency  Office. 

Supplemental  Security  Income  (SSI) 
means  those  programs  of  assistance 
provided  under  Title  XVI  of  the  Social 
Security  Act  (49  Stat.  620),  as  amended. 

Temporary  Assistance  for  Needy 
Families  (TANF)  means  one  of  the 
programs  of  financial  assistance 
provided  under  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  (PRWORA). 

Tribal  governing  body  means  the 
federally  recognized  governing  body  of 
an  Indian  tribe. 

Tribal  redesign  plan  means  a  tribally 
designed  method  for  changing  general 
assistance  eligibility  and/or  payment 
levels  in  accordance  with  appropriation 
language  so  as  to  reduce  dependence  on 
general  assistance  as  specified  in 
§§  20.203  through  20.211. 

Tribal  Work  Experience  Progmm 
(TWEP)  means  a  program  operated  by 
tribal  contract/grant  or  self-governance 
annual  funding  agreement,  which 
provides  eligible  participants  with  work 
experience  and  training  that  promotes 
and  preserves  work  habits  and  develops 
work  skills  aimed  toward  self- 
sufficiency.  The  Bureau  payment 
standard  is  established  by  the  Assistant 
Secretary — Indian  Affairs. 

Unemployable  means  a  person  who 
meets  the  criteria  specified  in  §  20.315. 

§20.101     What  is  the  purpose  of  this  part? 

The  regulations  in  this  part  govern  the 
provision  of  Child  Assistance,  General 
Assistance,  and  Services  to  Children, 
Elderly  and  Families  to  eligible  Indians. 

§  20.102    What  is  the  Bureau's  policy  in 
providing  financial  assistance  and  social 
services  under  this  part? 

(a)  The  Bureau  can  provide  assistance 
under  this  part  to  eligible  Indians  when 
financial  assistance  or  social  services 
are  either  not  available  or  not  provided 
by  State,  tribal,  county,  local  and  other 
Federal  agencies. 

(b)  Bureau  social  services  programs 
will  not  be  used  to  supplement  or 
supplant  other  programs. 

(c)  Bureau  financial  assistance  and 
social  services  are  subject  to  annual 
Congressional  appropriations. 


§  20.103    Have  the  information  collection 
requirements  in  this  part  been  approved  by 
the  Office  of  Management  and  Budget? 

The  information  collection 
requirements  contained  in  §§  20.300, 
20.400,  and  20.500  have  been  submitted 
for  clearance  to  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  35d  et  seq.  The  notice  of 
reinstatement  for  this  information 
collection  was  published  in  the  Federal 
Register  on  March  31,  1999. 

Subpart  B — Welfare  Reform 

§  20.200    What  contact  will  the  Bureau 
maintain  with  State,  tribal,  county,  local, 
and  other  Federal  agency  programs? 
We  will  coordinate  all  financial 
assistance  and  social  services  programs 
with  State,  tribal,  county,  local  and 
other  Federal  agency  programs  to  ensure 
that  the  financial  assistance  and  social 
services  program  avoids  duplication  of 
assistance. 

§20.201     How  does  the  Bureau  designate  a 
service  area  and  what  information  is 
required? 

(a)  The  geographic  boundaries  of 
reservations  for  those  tribes  having 
reservations  defines  their  service  area. 

(b)  The  Assistant  Secretary — Indicm 
Affairs  can  designate  service  areas  for 
financial  assistance  or  social  services  to: 

(1)  Tribes  having  no  reservations; 

(2)  Tribes  having  no  areas  adjacent  or 
adjoining  reservations; 

(3)  Tribes  having  no  allotments 
outside  the  reservations; 

(4)  Tribes  having  no  areas  defined  as 
reservations  or  service  areas  by  statute; 
or 

(5)  Tribes  having  no  other  defined 
areas  designated  by  the  Assistant 
Secretary — Indian  Affairs. 

(c)  If  you  are  a  tribe  requesting  service 
area  designation  you  must  submit  a 
resolution  that  certifies  that: 

(1)  Tribal  members  and  their  Indian 
family  members  residing  within  tae 
service  area  are  socially,  culturally,  and 
economically  affiliated  with  yoiu"  tribe 
and  service  area. 

(2)  The  proposed  service  area  will  not 
include  counties  or  parts  thereof  that 
have  reasonably  available  comparable 
services. 

(d)  You  must  provide  documentation 
showing  that: 

(1)  The  area  is  administratively 
feasible  (that  is,  it  can  allow  us  to 
provide  an  adequate  level  of  services  to 
the  Indian  people  residing  in  the  area); 

(2)  The  area  is  near  the  Indian 
Community; 

(3)  No  duplication  of  services  exists; 
and 

(4)  All  eligible  Indians  will  be  served. 

(e)  You  must  send  documentation  to 
the  Area  Director  who  will  certify  its 
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accuracy  and  make  recommendations  to 
the  Assistant  Secretary— Indian  Affairs. 
The  Assistant  Secretary— Indian  Affairs 
can  make  a  determination  to  approve 
and  publish  notice  of  the  designation  of 
service  area  and  the  Indians  to  be  served 
in  the  Federal  Register. 

§  20.202    What  does  financial  assistance 
include? 

The  following  types  of  assistance  are 
included  in  financial  assistance: 

(a)  Burial  Assistance  for  indigent 
burials; 

(b)  Child  Assistance  for  children  in 
foster  home  care,  children  in  need  of 
adoption  or  guardianship,  children  in 
need  of  residential  care,  and  children 
with  special  needs; 

(c)  Disaster  Assistance  in  cases  where 
the  Federal  Emergency  Management 
Agency  (FEMA)  or  the  Red  Cross  do  not 
provide  assistance. 

(d)  Emergency  Assistance  for  essential 
needs  to  prevent  hardship  caused  by 
biunout,  flooding  of  homes,  or  other  life 
threatening  situations  that  may  cause 
loss  or  damage  of  personal  possessions; 
and 

(e)  General  Assistance  for  basic 
essential  needs. 

§  20.203    What  is  a  trit>al  redesign  plan? 

(a)  A  tribal  redesign  plan  allows  a 
tribe  to: 

(1)  Change  eligibility  for  general 
assistance  in  the  service  area;  or 

(2)  Change  the  amount  of  general 
assistance  payments  for  individuals 
within  the  service  area. 

(b)  If  you  develop  a  tribal  redesign 
plan  it  must: 

(1)  Treat  all  persons  in  the  same 
situation  equally;  and 

(2)  Not  result  in  additional  expenses 
for  the  Bureau. 

§  20.204    Can  a  tribe  incorporate 
assistance  from  other  sources  into  a  tribal 
redesign  plan? 

Yes.  A  tribe  may  incorporate  an  HHS- 
approved  TANF  tribal  welfare  plan  and 
associated  funding  into  a  Pub.  L.  102- 
477  grant,  a  Pub.  L.  103-413  self- 
governance  annual  funding  agreement, 
or  a  tribal  redesign  plan. 

§  20.205    Must  all  tribes  submit  a  tribal 
redesign  plan? 

No.  You  must  submit  a  tribal  redesign 
plan  under  §  20.206  only  if  you  want  to 
change  the  way  that  the  General 
Assistance  program  operates  in  yoiu 
service  area. 

§  20.206    Can  tribes  change  eligibility 
criteria  or  levels  of  payments  for  General 
Assistance? 

Yes.  If  you  have  a  redesign  plan  you 
can  administer  General  Assistance 


programs  under  a  Pub.  L.  93-638  self- 
determination  contract,  a  Pub.  L.  102- 
477  grant,  or  a  Pub.  L.  103-413  self- 
governance  annual  funding  agreement 
by  changing  eligibility  criteria  or  levels 
of  payment  for  General  Assistance.  A 
Bureau  servicing  office  can  administer  a 
tribal  redesign  plan  as  requested  by  a 
tribal  resolution. 

§  20.207    Must  a  tribe  get  approval  for  a 
tribal  redesign  plan? 

(a)  If  you  have  a  Pub.  L.  93-638 
contract  or  receive  direct  services  from 
us,  you  must  obtain  approval  from  the 
Area  Director  or  a  Bureau  servicing 
office  before  developing  a  redesign  plan. 
You  must  submit  yoiu  redesign  plan  for 
approval  at  least  three  months  before 
the  effective  date  in  accordance  with 
Pub.  L.  93-638  as  amended  and  part 
900. 

(b)  If  you  operate  with  a  self- 
governance  aimual  funding  agreement 
or  Pub.  L.  102^77  grant  you  must  ask 
the  appropriate  Area  Director  to  make  a 
recommendation  for  approval  of  the 
redesign.  The  Assistant  Secretary — 
Indian  Affairs  will  consider  the  Area 
Director's  recommendation  for  approval 
before  making  a  final  decision. 

§  20.208    Can  a  tribe  use  savings  from  a 
tribal  redesign  plan  to  meet  other  priorities 
of  the  tribe? 

Yes.  You  may  use  savings  from  a 
redesign  to  meet  other  priorities. 

§  20.209    What  if  the  tribal  redesign  plan 
leads  to  increased  costs? 

The  tribe  must  meet  any  increase  in 
costs  to  the  General  Assistance  program 
that  result  solely  from  tribally  increased 
payment  levels  due  to  a  redesign  plan. 

§  20.21 0    Can  a  tribe  operating  under  a 
tribal  redesign  plan  go  back  to  operating 
under  this  part? 

Yes.  A  tribe  operating  under  a  tribal 
redesign  plan  can  choose  to  retiuTi  to 
operation  of  the  program  as  provided  in 
§§  20.300  through  20.323. 

§  20.21 1    Can  eligibility  criteria  or 
payments  for  Burial  Assistance,  Child 
Assistance,  and  Disaster  Assistance 
change? 

No.  Neither  the  Bureau  nor  a  tribe 
may  change  eligibility  criteria  or  levels 
of  payment  for  Burial  Assistance,  Child 
Assistance,  Disaster  Assistance,  and 
Emergency  Assistance  awarded  in  Pub. 
L.  93-638  contracts.  Pub.  L.  102-477 
grants.  Pub.  L.  103-413  self-governance 
aimual  funding  agreements. 


Subpart  C— Direct  Assistance 

§  20.300    What  are  the  basic  eligibility 
criteria? 

To  meet  basic  eligibility  criteria  for 
assistance  or  services  luider  this  part  the 
applicant  must: 

(a)  Be  a  member  of  an  Indian  tribe  or 
be  a  one-fourth  degree  or  more  blood 
quantum  descendant  of  a  member  of  any 
Indian  tribe;  and 

(b)  Not  have  sufficient  resources  to 
meet  the  essential  need  items  defined  by 
the  Bureau  standard  of  assistance;  and 

(c)  Reside  in  the  service  area  as 
defined  in  §  20.100;  and 

(d)  Meet  the  additional  eligibility 
criteria  for  each  of  the  specific  programs 
of  financial  assistance  or  social  services 
in  §§20.301  through  20.516. 

§  20.301     What  is  the  goal  of  General 
Assistance? 

The  goal  of  the  General  Assistance 
program  is  to  increase  self-sufficiency. 
Each  General  Assistance  recipient  must 
work  with  the  social  services  worker  to 
develop  and  sign  an  Individual  Self- 
Sufficiency  Plan  (ISP).  The  plan  must 
outline  the  specific  steps  the  individual 
will  take  to  increase  independence  by 
meeting  the  goal  of  employment. 

§  20.302    Are  Indian  applicants  required  to 
seek  assistance  through  TANF? 

Yes.  All  Indian  applicants  with 
dependent  children  are  required  to 
apply  for  TANF  and  follow  TANF 
regulations. 

§  20.303    When  is  an  applicant  eligible  for 
General  Assistance? 

To  be  eligible  for  General  Assistance 
an  applicant  must: 

(a)  Meet  the  criteria  contained  in 
§20.300; 

(b)  Not  have  sufficient  resources  to 
meet  the  essential  need  items  defined  by 
the  Bureau  standard  of  assistance;  and 

(c)  Apply  concurrently  for  financial 
assistance  from  other  State,  tribal, 
county,  local,  or  other  Federal  agency 
programs  for  which  he/she  is  eligible; 

(d)  Not  receive  TANF,  Supplemental 
Security  Income  (SSI),  or  benefits  from 
other  state  or  Federal  entitlement 
programs;  and 

(e)  Develop  with  a  social  services 
worker  and  sign  an  employment  strategy 
to  meet  the  goal  of  employment  through 
specific  action  steps  including  job 
readiness  and  job  search  activities. 

§20.304    When  will  the  Bureau  review 
eligibility  for  General  Assistance? 

The  Biu-eau  will  review  eligibility  for 
General  Assistance: 

(a)  Whenever  there  is  an  indication  of 
a  change  in  status  which  can  affeci  a 
recipient's  eligibility  or  amount  of 
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assista  ace.  Recipients  are  required  to 
inuneqiately  inform  the  social  «'jrvices 
any  such  changes; 
less  than  every  3  months  for 
(^uals  who  are  not  exempt  from 
or  accepting  employment  in 
accord^ce  with  §  20.315  or  the  ISP;  and 
less  than  every  6  months  for 
i  pients. 


office 
(b) 
indivi 
seekin ; 


(0 
all  rec 


What  does  redetermination 


§20.301 
involve  f 

(a)  R  ^determination  assesses  the  need 
for  con  tinued  financial  assistance  as 
outline  d  in  §  20.304.  It  includes: 

(1)  A  home  visit; 

(2)  An  estimate  of  income,  living 
circumstances,  household  composition 
for  the  month(s)  for  which  financial 
assista  ice  is  to  be  provided;  and 

(3)  Appropriate  revisions  to  the  case 
plan. 

(b)  T  le  social  services  worker  will 
make  a  decision  as  to  whether  the 
recipie  nt  will  continue  to  receive 
genera  assistance  based  on  paragraph 
(a)  of  t  Lis  section. 


§20 


.30( 


General  Assistance? 

(a) 
must 
standaid 


use  ' 


Ujider  Pub.  L.  104-193,  the  Bureau 
the  same  TANF  payment 
(and  any  associated  rateable 
reduct^Jn)  that  exists  in  the  State  or 
area  where  the  applicant  or 
resides.  This  payment 
is  the  amount  from  which  the 
subtracts  net  income  and 
to  determine  General 
Assistakice  eligibility  and  payment 


service 
reci 
standai  d 
Bureau 
resoun  es 


If  the, 


levels; 

(b) 
standaj  d 
the  difjerenc 
a  child 
of  two. 


What  is  the  payment  standard  for 


State  does  not  have  a 
for  an  adult,  we  will  use  either 
e  between  the  standard  for 
and  the  standard  for  a  household 
or  one-half  of  the  standard  for 
a  hous«  hold  of  two,  whichever  is 
greater  and 

(c)  If  the  State  does  not  have  a  TANF 
prograi  i,  we  vdll  use  the  AFDC 
paymei  it  standard  which  was  in  effect 
on  Sep  ember  30,  1995,  in  the  State 
where  he  applicant  or  recipient  resides. 

§  20.307|    What  resources  does  the  Bureau 
consid^  when  determining  need? 

Whe:  1  the  Bureau  determines  General 
Assista  ace  eligibility  and  payment 
levels,  ive  consider  income  and  other 
resourc  es  as  specified  in  §§  20.308  and 
20.309, 

(a)  A  1  earned  or  unearned  income 
must  bi  I  calculated  as  income  in  the 
month  t  is  received  and  as  a  resource 
thereaf  er.  except  that  certain  income 
obtaine  d  from  the  sale  of  real  or 
personi  il  property  may  be  exempt  as 
provided  in  §20.309. 

(b)  R  (sources  are  considered  to  be 
availab  e  when  they  are  liquidated  and 


when  the  applicant  or  recipient  has  a 
legal  interest  in  the  liquidated  sum,  as 
defined  in  §20.100. 

§  20.308    What  does  earned  income 
Include? 

Earned  income  is  cash  or  any  in-kind 
payment  earned  in  the  form  of  wages, 
salary,  commissions,  or  profit,  from 
activities  by  an  employee  or  self- 
employed  individual.  Earned  income 
include: 

(a)  Any  one-time  payment  to  an 
individual  for  activities  which  were 
sustained  over  a  period  of  time  (for 
example,  the  sale  of  farm  crops, 
livestock,  artwork,  crafts  and  beading); 
and 

(b)  With  regard  to  self-employment, 
total  profit  from  a  business  enterprise 
(i.e.,  gross  receipts  less  expenses 
inciurred  in  producing  the  goods  or 
services).  Business  expenses  do  not 
include  depreciation,  personal  business 
and  entertainment  expenses,  personal 
transportation,  capital  equipment 
purchases,  or  principal  payments  on 
loans  for  capital  assets  or  diuable  goods. 

§  20.309    What  does  unearned  income 
Include? 

Unearned  income  includes,  but  is  not 
limited  to: 

(a)  Income  from  interest;  oil  and  gas 
and  other  mineral  royalties;  gaming 
income  per  capita  distributions;  rental 
property;  cash  contributions,  such  as 
child  support  and  alimony;  gaming 
winnings;  retirement; 

(b)  Annuities,  veteran's  disability, 
unemployment  benefits,  and  Federal 
and  State  tax  refunds; 

(c)  Per  capita  payments  not  excluded 
by  Federal  statute; 

(d)  Income  from  sale  of  trust  land  and 
real  or  personal  property  that  is  set 
aside  for  reinvestment  in  trust  land  or 

a  primary  residence,  but  has  not  been 
reinvested  in  trust  land  or  a  primary 
residence  at  the  end  of  one  year  from 
the  date  the  income  was  received; 

(e)  In-kind  contributions  providing 
shelter  at  no  cost  to  the  individual  or 
household,  this  must  equal  the  amount 
for  shelter  included  in  the  State 
standard,  or  25  percent  of  the  State 
standard,  whichever  is  less;  and 

(f)  Financial  assistance  provided  by  a 
State,  tribal,  county,  local,  or  other 
Federal  agency. 

§  20.310    What  recurring  Income  must  be 
prorated? 

The  following  recurring  income  is 
prorated: 

(a)  Recurring  income  received  by 
individuals  over  a  12-month  period  for 
less  than  a  full  year's  employment  (for 
example,  income  earned  by  teachers 
who  are  not  employed  for  a  full  year); 


(b)  Income  received  by  individuals 
employed  on  a  confractual  basis  over 
the  term  of  a  confract;  and 

(c)  Intermittent  income  received 
quarterly,  semiannually,  or  yearly  over 
the  period  covered  by  the  income. 

§  20.31 1    What  deducted  amounts  will  be 
disregarded  from  the  gross  amount  of 
earned  income? 

(a)  The  social  services  worker  will 
disregard  the  following  amounts  from 
the  earned  income: 

(1)  Other  Federal,  State,  and  local 
taxes; 

(2)  Social  Security  (PICA); 

(3)  Health  insurance; 

(4)  Work  related  expenses,  including 
reasonable  transportation  costs; 

(5)  Child  care  costs,  except  where  the 
other  parent  in  the  home  is  not  working 
or  is  not  disabled;  and 

(6)  The  cost  of  special  clothing,  tools, 
and  equipment  directly  related  to  the 
individual's  employment. 

(b)  For  self-employed  individuals,  the 
social  services  worker  will  deduct  the 
costs  of  conducting  business  and  all  of 
the  amounts  in  paragraph  (a)  of  this 
section. 

§  20.31 2    What  amounts  will  be  disregarded 
from  income  or  other  resources? 

The  social  services  worker  will 
disregard  the  following  amounts  from 
income,  or  other  resources: 

(a)  The  first  $2,000  of  liquid  resources 
annually  available  to  the  household; 

(b)  Any  home  produce  from  a  garden, 
livestock,  and  poultry  used  by  the 
applicant  or  recipient  and  his/her 
household  for  their  consumption;  and 

(c)  Resources  specifically  excluded  by 
Federal  statute. 

§  20.31 3    How  will  the  Bureau  compute 
financial  assistance  payments? 

(a)  The  social  services  worker  will 
compute  financial  assistance  payments 
by: 

(1)  Calculating  the  difference  between 
the  Bureau  standard  of  assistance  and 
all  resources  calculated  under  §§  20.307 
through  20.310; 

(2)  Applying  the  rateable  reduction  or 
maximum  payment  level  used  by  the 
State  where  the  applicant  lives; 

(3)  Deducting  an  amount  for  shelter 
(see  paragraph  (b)  of  this  section  for 
details  on  how  to  calculate  a  shelter 
amount);  and 

(4)  Rounding  the  result  down  to  the 
next  lowest  dollar. 

(b)  The  social  services  worker  must 
calculate  a  shelter  amount  for  purposes 
of  paragraph  (a)(3)  of  this  section.  To 
calculate  the  shelter  amount: 

(1)  The  shelter  amount  must  not 
exceed  the  amount  for  shelter  in  the 
State  TANF  standard; 
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(2)  If  the  State  TANF  does  not  specify 
an  amount  for  sheUer,  the  social 
services  worker  must  calculate  the 
amount  as  25  percent  of  the  total  State 
TANF  payment;  and 

(3)  u  there  is  more  than  one 
household  in  a  dwelling,  the  social 
services  worker  must  prorate  tlie  actual 
shelter  cost  among  the  households 
receiving  General  Assistance:  this 
amount  cannot  exceed  the  amount  in 
the  standard  for  individuals  in  similar 
circumstances.  The  head  of  each 
household  is  responsible  for  his/her 
portion  of  the  documented  shelter  cost. 


(c)  The  social  services  worker  must 
not  provide  General  Assistance 
payments  for  any  period  before  the  date 
of  the  application  for  assistance. 

§  20.31 4    What  is  the  policy  on 
employment? 

(a)  An  applicant  or  recipient  must: 

(1)  Actively  seek  employment, 
including  the  use  of  available  State, 
tribal,  coimty,  local  or  Bureau-funded 
employment  services; 

(2)  Make  satisfactory  progress  in  an 
ISP;  and 


(3)  Accept  local  and  seasonable 
employment  when  it  is  available. 

(b)  A  head  of  household  who  does  not 
comply  with  this  section  will  not  be 
eligible  for  General  Assistance  for  a 
period  of  at  least  60  days  but  not  more 
than  90  days.  This  action  must  be 
documented  in  the  case  file. 

§  20.31 5    When  is  the  employment  policy 
not  applicable? 

The  employment  policy  in  §  20.314 
does  not  apply  to  the  persons  shown  in 
the  following  table. 


The  employment  policy  in  §20.314  does  not 
apply  to  *  *  * 


(a)  Anyone  younger  than  16. 

(b)  A  full-time  student  under  the  age  ot  19 


(c)  A  person  enrolled  at  least  half-time  In  a  pro- 
gram of  study  under  Section  5404  of  Pub.  L. 
100-297. 

(d)  A  person  suffering  from  a  temporary  med- 
ical injury  or  illness. 

(e)  An  incapacitated  person  who  has  not  yet  re- 
ceived Supplemental  Security  Income  (SSI) 
assistance. 


(f)  A  caretaker  who  is  responsible  for  a  person 
in  the  home  who  has  a  physical  or  mental 
impairment. 


(g)  A  parent  or  other  individual  who  does  not 
have  access  to  child  care. 

(h)  A  person  for  whom  employment  is  not  ac- 
cessible. 


if* 


and 


he/she  is  attending  an  elementary  or  sec- 
ondary school  or  a  vocational  or  technical 
school  equivalent  to  a  secondary  school. 

he/she  is  making  satisfactory  progress  


it  is  documented  in  the  case  plan  that  the  ill- 
ness or  injury  is  serious  enough  to  tempo- 
rarily prevent  employment. 

a  physician,  psychologist,  or  social  services 
worker  certifies  that  a  physical  or  mental 
impairment  (either  by  itself,  or  in  conjunc- 
tion with  age)  prevents  the  individual  from 
being  employed. 

a  physician  or  certified  psychologist  verifies 
the  condition. 


he/she  personally  provides  full-time  care  to  a 

child  under  the  age  of  six. 
there  is  a  minimum  commuting  time  of  one 

hour  each  way. 


he/she  is  making  satisfactory  progress. 


he/she  was  an  active  General  /Assistance  re- 
cipient for  a  minimum  of  3  months  before 
determination/redetermination  of  eligibility. 


the  assessment  is  documented  in  the  case 
plan. 


the  case  plan  documents  that:  the  condition 
requires  the  caretaker  to  be  home  on  a  vir- 
tually continuous  basis;  and  there  is  no 
other  appropriate  household  member  avail- 
able. 


§20.316    What  must  a  person  covered  by 
the  employment  policy  do? 

(a)  If  you  are  covered  by  the 
employment  policy  in  §  20.314.  you 
must  seek  employment  and  provide 
evidence  of  your  monthly  efforts  to 
obtain  employment  in  accordance  with 
your  ISP. 

(b)  If  you  do  not  seek  and  accept 
available  local  and  seasonal 
employment,  or  you  quit  a  job  without 
good  cause,  you  cannot  receive  General 
Assistance  for  a  period  of  at  least  60 
days  but  not  more  than  90  days  after 
you  refuse  or  quit  a  job. 

§20.317    How  will  the  Ineligibility  period  be 
implemented? 

(a)  If  you  refuse  or  quit  a  job,  your 
ineligibility  period  will  continue  imtil 
you  seek  and  accept  appropriate 
available  local  and  seasonal 
employment  and  fulfill  your  obligations 
already  agreed  to  in  the  ISP. 

(b)  The  Bureau  will  reduce  yoiu- 
suspension  period  by  30  days  when  you 


show  that  you  have  sought  local  and 
seasonal  employment  in  accordance 
with  the  ISP;  and 

(c)  Your  eligibility  suspension  will 
affect  only  you.  The  Bureau  will  not 
apply  it  to  other  eligible  members  of  the 
household. 

§  20.318    What  case  management 
responsibilities  does  the  social  services 
worker  have? 

In  working  with  each  recipient,  you, 
the  social  services  worker  must: 

(a)  Assess  the  general  employability  of 
the  recipient; 

(b)  Assist  the  recipient  in  the 
development  of  the  ISP; 

(c)  Sign  the  ISP; 

(d)  Help  the  recipient  identify  the 
service(s)  needed  to  meet  the  goals 
identified  in  their  ISP; 

(e)  Monitor  and  supervise  recipient 
participation  in  work  related  training 
and  other  employment  assistance 
programs;  and 

(fl  Document  activities  in  the  case  file. 


§20.319    What  responsibllrties  does  the 
general  assistance  recipient  have? 

In  working  with  the  social  services 
worker,  you  the  recipient  must: 

(a)  Participate  with  the  social  services 
worker  in  developing  an  ISP  and  sign 
the  ISP; 

(b)  Perform  successfully  in  the  work 
related  activities,  community  service, 
training  and/or  other  employment 
assistance  programs  developed  in  the 
ISP; 

(c)  Participate  successfully  in 
treatment  and  counseling  services 
identified  in  the  ISP; 

(d)  Participate  in  evaluations  of  job 
readiness  and  or  any  other  testing 
required  for  emplojTnent  purposes;  and 

(e)  Demonstrate  that  you  are  actively 
seeking  employment  by  providing  the 
social  services  worker  with  evidence  of 
job  search  activities  as  required  ir.  die 
ISP. 
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§20.32C     WhatisTWEP? 

TWE  '  is  a  program  that  provides 
work  e:  perience  and  job  skills  to 
enhancs  potential  job  placement  for  the 
general  assistance  recipient.  TWEP 
prograi  is  can  be  incorporated  within 
Pub.  L.  93-638  self-determination 
contracts,  Pub.  L.  102-477  grants,  and 
Pub.  L.  103-413  self-governance  annual 
funding  agreements  at  the  request  of  the 
tribe. 

§  20.321     Does  TWEP  allow  an  Incentive 
payment? 

Yes.  ncentive  payments  to 
particij  ants  are  separate  and  will  not  be 
conside  red  as  wages  or  work  related 
expenses,  but  as  grant  assistance 
paymei  ts  under  §§  20.320  through 
20.323.  Incentive  payments  will  not 
exceed  the  Bureau  maximum  payment 
standar  i  established  by  the  Assistant 
Secreta  y — Indian  Affairs.  The  payment 
standar  i  will  be  reviewed  periodically 
to  detei  mine  if  revision  is  necessary. 

§  20.322    Who  Is  eligible  to  receive  a  TWEP 
incentive  payment? 

(a)  Consistent  with  the  ISP,  in 
situatio  [is  where  the  participation  is 
mandat  Dry  and  the  recognized  head  of 
the  fam  ily  unit  is  certified  as 
unemp  oyable,  an  alternate  member  of 
the  assi  stance  group,  such  as  the  spouse 
or  anot  ler  adult,  will  be  designated  as 
availab  e  for  the  TWEP  incentive 
paymei  t. 

(b)  W  lere  there  are  multiple  family 
units  in  one  household,  one  member  of 
each  family  unit  will  be  eligible  to 
receive  the  TWEP  incentive  payment. 

§  20.323    Will  the  local  TWEP  be  required  to 
have  wrtten  program  procedures? 

Yes. '  'he  local  TWEP  must  have 
specific  written  program  procedures 
that  cover  hours  of  work,  acceptable 
reasons  for  granting  leave  from  work, 
evaluat:  on  criteria  and  monitoring  plans 
and  ISP  s  for  participants.  Work 
read!  ne:  is  progress  must  be  documented 
in  each  [SP. 

§  20.324    When  can  the  Bureau  provide 
Burial  Ai  tsistance? 

In  the  absence  of  other  resources,  the 
Bureau  :an  provide  Burial  Assistance 
for  eligi  Die  indigent  Indians  meeting  the 
requirei  lents  prescribed  in  §  20.300. 

§  20.325    What  is  the  process  for  making 
application  for  Burial  Assistance  for  eligible 
Indians'!^ 

(a)  The  application  is  made  on  behalf 
of  the  deceased  who  is  considered  the 
applicant.  Determination  of  eligibility  is 
based  on  the  income  and  resources 
availab  b  to  him/her  in  accordance  with 
§  20.10(  (mm).  This  includes  but  is  not 
limited  to  SSI,  veterans  death  benefits. 


social  security,  and  Individual  Indian 
Money  (IIM)  accounts.  Determination  of 
need  will  be  accomplished  on  a  case  by 
case  basis  using  the  Bureau  payment 
standard. 

(b)  Requests  and  applications  for 
Burial  Assistance  must  be  submitted 
within  30  days  following  death. 

(c)  Applications  are  subject  to 
eligibility  determinations  in  accordance 
with  criteria  specified  at  §  20.300. 

(d)  The  approved  payment  standard 
will  not  exceed  the  Bureau  maximum 
burial  payment  standard  which  will  be 
established  by  the  Assistant  Secretary — 
Indian  Affairs  60  days  after  this  rule  is 
published  in  final.  The  payment 
standard  will  be  reviewed  periodicedly 
to  determine  if  revision  is  necessary. 

§  20.326    When  are  the  related 
transportation  expenses  covered  by  Burial 
Assistance? 

Transportation  costs  directly 
associated  with  burials  are  normally  a 
part  of  the  established  burial  rate.  In 
those  instances  where  an  additional 
transportation  charge  is  added  to  the 
burial  rate  because  of  extenuating 
circujnstances,  the  social  services 
worker  can  pay  the  added  charge. 
However,  the  social  services  worker  will 
ensure  that  these  charges  are  reasonable, 
equitable,  and  apply  to  burials  for 
eligible  indigent  individuals  who  are 
socially,  cultiurally,  cuid  economically 
affiliated  with  their  tribes  and  who  have 
not  resided  out  of  the  service  area  for  a 
period  of  time  exceeding  six 
consecutive  months  and  this  must  be 
documented  in  the  case  plan. 

§20.327    When  can  the  Bureau  provide 
Disaster  Assistance? 

Disaster  assistance  is  immediate  and 
or  short  term  relief  from  a  disaster  and 
can  be  provided  to  a  tribal  community 
when  services  are  not  provided  by 
FEMA  or  Red  Cross  in  accordance  to 
§20.328. 

§  20.328    How  can  a  tribe  apply  for  Disaster 
Assistance? 

(a)  The  tribe  affected  by  the  disaster 
is  considered  the  applicant  and  must 
submit  the  following  to  the  Area 
Director  through  the  local 
Superintendent: 

(1)  A  tribal  resolution  requesting 
disaster  assistance;  and 

(2)  A  copy  of  county,  state,  or 
Presidential  declaration  of  disaster;  and 

(3)  The  projected  extent  of  need  in  the 
service  area  not  covered  by  other 
Federal  funding  sources. 

(b)  The  Area  Director  must  forward 
the  above  tribal  documents  and  his/her 
recommendation  to  the  Assistant 
Secretary — Indian  Affairs  for  final 


decision  on  whether  disaster  assistance 
will  be  provided  and  to  what  extent. 

§  20.329    When  can  the  Bureau  provide 
Emergency  Assistance  payments? 

Emergency  Assistance  payments  can 
be  provided  to  individuals  or  families 
who  suffer  from  a  bum  out,  flood,  or 
other  destruction  of  their  home  and  loss 
or  damage  to  personal  possessions  and 
will  be  limited  to  essential  needs  and 
other  non-medical  necessities. 

§  20.330    What  is  the  payment  standard  for 
Emergency  Assistance? 

The  approved  payment  standard  will 
not  exceed  the  Bureau's  maximum 
Emergency  Assistance  payment 
standard  which  will  be  established  by 
the  Assistant  Secretary — Indian  Affairs 
60  days  after  this  rule  is  published  in 
final.  The  payment  standard  will  be 
reviewed  periodically  to  determine  if 
revision  is  necessary. 

Subpart  D — Services  to  Children, 
Elderly,  and  Families 

§  20.400    For  whom  should  Services  to 
Children,  Elderly,  and  Families  be 
provided? 

Services  to  Children,  Elderly,  and 
Families  will  be  provided  for  Indians 
meeting  the  requirements  prescribed  in 
§  20.300  who  request  such  services  or 
on  whose  behalf  such  services  are 
requested. 

§  20.401     What  services  are  included  under 
Services  to  Children,  Elderly  and  Families? 

Services  to  Children,  Elderly,  and 
Families  can  include,  but  are  not 
limited  to,  the  following: 

(a)  Assistance  in  solving  problems 
related  to  family  functioning, 
interpersonal  relationships,  economic 
opportunity,  money  management,  and 
referral  to  the  appropriate  resource  for 
problems  related  to  illness,  physical  or 
mental  handicaps,  drug  abuse, 
alcoholism,  and  violation  of  law. 

(b)  Protective  services  are  provided 
when  children  or  adults  are  deprived 
temporarily  or  permanently  of  needed 
supervision  by  responsible  adults,  or  are 
neglected,  exploited,  or  need  services 
when  they  are  mentally  or  physically 
handicapped  or  otherwise  disabled. 
Protective  services  for  children  and 
associated  case  management  data  have 
been  developed  for  protective  services, 
and  will  continue  to  be  consolidated  for 
nationwide  reporting  as  per  Pub.  L. 
101-630  and  Pub.  L.  99-570.  Such 
services  can  include,  but  are  not  limited 
to,  the  following: 

(1)  Response  to  requests  from 
members  of  the  community  on  behalf  of 
children  or  adults  alleged  to  need 
protective  services.  Coordination  with 
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Law  Enforcement  and/or  courts  must  be 
completed  prior  to  removal  of 
individuals  except  in  life  or  deatii 
situations. 

(2)  Family  and  child  services, 
including  referrals  for  homemaker  and 
day  care  services  for  children:  and 

(3)  Services  to  Indian  courts,  which 
can  include,  but  are  not  limited  to,  the 
following: 

(i)  Investigation  of  and  reports 
concerning  allegations  of  child  abuse 
and  neglect,  abandonment,  and 
conditions  such  as  mentally  or 
physically  handicapped  or  otherwise 
disabled  individual  which  can  require 
referrals; 

(ii)  Provision  of  social  information 
related  to  the  disposition  of  a  case, 
including  recommendation  of 
ahernative  resoiu-ces  for  treatment;  and 

(iii)  Provision  of  placement  services 
by  the  court  order  prior  to  and  after 
adjudication. 

(4)  Community  services  which  are 
services  involving  other  groups, 
agencies,  and  facilities  in  the 
community  can  include,  but  are  not 
limited  to: 

(i)  Responses  to  community  needs  for 
evaluating  social  conditions  affecting 
the  well-being  of  its  citizens; 

(ii)  Treatment  of  the  identified 
conditions  that  are  within  the 
competence  of  social  services;  and 

(iii)  Maintenance  of  liaison  with  other 
community  agencies  for  the  purpose  of 
identifying  available  services  for 
assistance  in  solving  the  social  problems 
of  individuals,  families,  and  children 
and  facilitating  the  use  of  available 
community  services  by  Indian  persons 
who  need  them. 

(5)  Documentation  of  all  activities  and 
services  in  case  files. 

Subpart  E— Child  Assistance 

§  20.500    What  are  the  eligibility  criteria  for 
Child  Assistance? 

An  Indian  child  meeting  the 
requirements  established  in  §  20.300  can 
be  considered  eligible  for  child 
assistance  or  services  under  this  part, 
provided,  that: 

(a)  The  child's  legally  responsible 
parent,  custodian/guardian,  or  Indian 
court  having  jurisdiction  requests  such 
assistance,  in  writing,  and  indicates 
they  are  imable  to  provide  necessary 
care  and  guidance  for  the  child,  or  to 
provide  for  the  child's  special  needs  in 
his/her  own  home.  A  documented 
family  assessment  is  required  to 
determine  whether  parent(s)/custodian/ 
guardian(s)  are  able  to  care  for  their 
child(ren); 

(b)  Relative  caregivers  must  apply  for 
and  be  denied  TANF  payments  or  other 


financial  assistance.  The  child  is  not 
receiving  and  is  not  eligible  to  receive 
TANF  or  other  assistance  and  is  not 
included  in  such  payments  involving 
other  caregivers.  An  otherwise  eligible 
child  can  receive  Child  Assistance  upon 
application  for  and  pending  initial 
receipt  of  TANF  or  other  financial 
assistance; 

(c)  The  child  resides  in  an  area  where 
comparable  Child  Assistance  and 
services  are  not  available  or  are  not 
being  provided  to  all  residents  on  the 
same  basis  from  a  state,  tribal,  county, 
local,  and  Federal  agencies;  and 

(d)  All  income  accruing  to  children, 
except  income  exempted  by  Federal 
statute  and  income  earned  by  the  child, 
will  be  considered  as  a  resource  which 
must  be  used  to  meet  the  cost  of  out  of 
home  care  authorized  and  arranged  by 
the  social  services  providers. 

(e)  All  Bureau  and  Tribal  Agencies 
must  work  on  developing  partnerships 
with  state  and  local  governments  to 
increase  accessibility  to  funding  sources 
and  develop  IV-E  agreements/contracts. 

§  20.501    What  are  the  rates  of  payment  for 
foster  care? 

The  state  foster  care  rate  in  the  state 
in  which  the  Indian  child  resides  is  the 
foster  care  payment  level,  as  provided 
by  Title  IV  of  the  Social  Security  Act  (49 
Stat.  620). 

§20.502    Can  Child  Assistance  funds  be 
used  for  placement  of  Indian  children  in 
treatment  centers? 

Child  Assistance  funds  must  be  used 
as  a  last  resort  for  placements  of  Indian 
children  in  specialized  non-medical 
care  facilities  licensed  by  tribe  or  state. 
These  services  may  be  purchased  or 
contracted  under  the  supervision  of  the 
social  services  programs  for  children  for 
whom  the  resoxu-ces  are  not  available 
from  the  state,  tribal,  county,  local,  and 
Federal  agencies.  The  payment  will  only 
consist  of  room  and  hoard.  Other 
services  that  may  be  needed,  including 
mental  health,  education,  and  physical 
therapy  must  be  assumed  by  the 
respective  agency  responsible  for  the 
provision  of  the  service.  Prior  to 
placement  a  written  agreement  must  be 
signed  between  the  various  funding 
sources  to  identify  the  services  that  will 
be  paid  by  each  source  and  will  require 
approval  of  the  Area  Director. 

§  20.503    Can  Child  Assistance  funds  be 
used  for  Indian  adoption  subsidies  or 
subsidized  guardianships? 

Yes,  Child  Assistance  funds  can  be 
authoiized  to  provide  either  adoption  or 
guardianship  subsidies  for  a  period  not 
to  exceed  two  years  for  each  child 
involved.  The  funds  must  be  used  to 
assist  in  the  adoption  or  guardianship  of 


a  child  currently  in  foster  care.  All  other 
available  resources  must  be  considered 
and  documented  in  the  case  file.  Prior 
to  authorizing  a  subsidy,  approval  of  the 
Area  Director  is  required. 

§  20.504     What  eligibility  requirements 
must  be  met  for  an  Indian  adoption  subsidy 
or  subsidized  guardianship? 

The  eligibility  requirements  that  must 
be  met  for  an  Indian  adoption  subsidy 
or  subsidized  guardianship  are  as 
follows: 

(a)  The  child(ren)  must  be  under  the 
age  of  18  (with  regards  to  special 
circumstances  as  defined  by  tribal 
standards); 

(b)  The  child(ren)  must  have  been  in 
foster  care  prior  to  the  adoption  or 
guardianship  placement  with  payment, 
care,  supervision,  and  responsibilities 
placed  with  the  social  services  program; 

(c)  The  adoption  placement  or 
guardianship  meets  the  special  needs  of 
the  child(ren)  as  indicated  in  the  home 
study: 

(d)  The  social  services  worker  has 
provided  permanency  planning 
services; 

(e)  Adoption  or  guardianship  has  been 
clearly  shown  to  be  in  the  best  interest 
of  the  child(ren); 

(f)  All  other  resources  for  adoption  or 
long-term  guardianship  placement  have 
been  explored;  and 

(g)  The  child(ren)'s  adoption  or 
guardianship  placement  could  not  be 
completed  without  Bureau/tribal 
financial  assistance. 

§  20.505    What  Is  the  payment  standard  for 
adoption  and  guardianship? 

The  approved  payment  standard  will 
not  exceed  the  Bureau's  maximum 
adoption  and  guardianship  payment 
standard  which  will  be  established  by 
the  Assistant  Secretary — Indian  Affairs 
60  days  after  this  rule  is  published  in 
final.  The  payment  standard  will  be 
reviewed  periodically  to  determine  if 
revision  is  necessan'. 

§  20.506    Can  homemaker  services  be 
provided  with  Child  Assistance? 

When  other  resources  such  as 
Medicaid  are  not  available,  homemaker 
services  can  be  purchased  or  contracted 
and  provided  under  the  supervision  of 
the  social  services  program,  e.g.,  for  a 
severely  handicapped  child  whose  care 
places  undue  stress  on  the  family  and 
for  whom  resources  are  unavailable 
from  the  state,  tribal,  county,  local,  and 
other  Federal  agencies.  Homemaking 
services  can  be  purchased  on  a  short- 
term  basis  not  to  exceed  three  months. 
While  housekeeping  services  are  one 
portion  of  this  service,  homemaker 
services  must  focus  on  training 
household  members  in  such  skills  as 


2430C 


Federal  Register / Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Proposed  Rules 


child  c  ire  and  home  management. 
Homen  taker  services  provide  for: 

(a)  Cliild(ren)  who,  otherwise,  would 
need  fc  ster  care  placement  or  who 
would  jenefit  from  supportive 
(protec  ive)  supervision; 

(b)  S(  iverely  nandicapped  or  special 
needs  child(ren)  whose  care  places 
undue  stress  on  the  family;  or 

(c)  Cliild(ren)  whose  care  would 
benefit  from  specialized  training  and 
suppor  ive  services  provided  to  family 
membe  rs. 

§  20.507    What  services  are  provided  iointiy 
with  thei  Child  Assistance  Program? 

(a)  S(  cial  services  provided  for 
childre  i  in  their  own  home  aimed  at 
strengtJ  lening  the  family's  ability  to 
provide  for  and  nurture  their  child(ren). 
These  s  upportive  services  can  include, 
social  \  rork-case  management, 
counse  ing  for  parents  and  children, 
group  V  rork,  day  care,  and  homemaker 
serviceii,  when  necessary; 

(b)  Piotection  of  Indian  children  from 
abuse  and  neglect  in  coordination  with 
law  enf  arcement  and  courts; 

(c)  Fc  ster  care  or  care  other  than  in 
the  par(  intal  home.  When  temporary 
placem  jnt  out  of  the  home  is  necessary, 
a  vmtte  n  case  plan  must  be  established 
within  50  days  of  placement  and 
review*  d  within  60  days  of  placement 
or  as  oi  tlined  in  tribally  established 
standards.  The  case  plan  must  contain 

a  writte  n  agreement  signed  among  the 
various  funding  sources  to  identify  the 
services  i  that  will  be  paid  by  each  source 
in  thosf!  instances  where  the  child 
requirei  i  services  outside  the  authority 
of  the  C  hild  Assistance  program. 

§  20.508    What  information  is  required  in 
the  fosti  r  care  case  file? 

At  a  I  [linimum  the  following 
information  is  reouired: 

(a)  Tr  bal  enrollment  verification  in 
accordance  with  §  20.100; 

(b)  A  written  case  plan  must  be 
establis  led  within  30  days  of 
placemimt,  which  includes  the  need  for 
and  exj  ected  length  of  placement; 

(c)  In  ormation  on  the  child(ren)'s 
health  s  tatus  and  school  records, 
includi  ig  medications  and 
immim  zation  records; 

(d)  Pi  rental  consents  for  emergency 


medica 


care,  school,  and 


transportation; 


(e)A 


signed  plan  for  payment. 


includi  ig  financial  responsibility  of 
parents  and  use  of  other  appropriate 
resourc  3s: 

(f)  A  i:opy  of  the  certification/license 
of  the  f(  >ster  home; 

(g)  A  current  photo  of  the  child{ren); 
(n)  A  copy  of  the  social  security  card, 

birth  ce  rtificate,  Medicaid  card  and 
current  court  order; 


(i)  A  placement  beyond  30  days  will 
require  action  by  a  court  of  competent 
jurisdiction,  or  in  accordance  with  tribal 
codes  and  standards  authorized  by  a 
court  of  competent  jurisdiction.  All 
placements  require  dociunentation  of 
the  need  for  protection  of  the  child(ren) 
involved; 

(j)  Involuntary  placements  must  be  in 
accordance  with  Tribal  Codes  and 
authorized  by  a  court  of  competent 
jurisdiction.  A  family  assessment  must 
be  completed  by  a  social  services 
worker  within  30  days  of  placement; 

(k)  All  placements  require  at  a 
minimum  one  home  visit  per  month  by 
the  social  services  worker  with  the 
child(ren),  documented  in  the  file;  and 

(1)  A  list  of  cdl  prior  placements, 
including  the  names  of  the  foster 
parents  and  dates  of  placements. 

§  20.509    What  are  the  requirements  for 
foster  care? 

The  social  services  worker  will  select 
substitute  care,  which  meets  the 
physical,  behavioral,  and  emotional 
needs  of  the  child(ren)  who  require  such 
care,  which  is  intended  to  be  short-term 
in  nature.  The  following  requirements 
must  be  met  and  dociunented  in  a  case 
plan: 

(a)  All  foster  homes  must  be  certified/ 
licensed  by  the  tribe  or  other  recognized 
authority,  as  appropriate.  Foster  care 
placements  must  be  made  through  a 
court  of  competent  jurisdiction  to 
ensure  Federal  background  checks  are 
completed  as  required  by  Pub.  L.  101- 
630,  and  training  (optional  for  relative 
placements)  will  be  provided  to  the 
foster  family; 

(b)  Relative  placements  must  have  on 
file  an  approved  current  home  study; 

(c)  The  social  services  worker  must 
discuss  with  foster  parents  or  caretakers, 
the  child(ren)'s  special  needs,  including 
disabilities,  and  provide  counseling  or 
referral  to  available  resources; 

(d)  Any  child{ren)  requiring  medical, 
substance  abuse,  and/or  behavioral 
(mental)  health  services  will  be  referred 
to  appropriate  health-services  agencies 
for  assessment  and  provision  of 
services; 

(e)  Provision  must  be  made  for  all 
necessary  costs  of  care,  which  includes 
clothing,  incidentals,  and  personal 
allowance,  in  accordance  with 
established  state  standards  of  payments; 

(f)  A  foster  family  agreement  will  be 
developed  establishing  roles  and 
responsibilities  of  the  biological  parents, 
foster  parents,  placing  agency,  the  terms 
of  payment  of  care  and  the  need  for 
adherence  to  the  established  case  plan. 
The  agreement  will  be  signed  and  dated 
by  the  parties  involved; 


(g)  Any  reports  of  suspected  child 
abuse/neglect  in  a  foster  home  must  be 
reported  immediately  to  law 
enforcement  and  protective  services  in 
accordance  with  tribal  standards  and 
reporting  requirements  pursuant  to  Pub. 
L.  101-630.  If  necessary,  protective 
services  will  be  provided  in 
collaboration  with  other  service 
providers; 

(h)  The  social  services  worker  will 
complete  a  yearly  assessment  of  each 
tribaJ  or  state  certified/licensed  foster 
home  as  to  how  the  home  has  fulfilled 
its  function  relative  to  the  needs  of  the 
child(ren)  placed  in  the  home; 

(i)  An  ofi-reservation  family  home  or 
institution  under  contract  must  meet  the 
licensing  standards  of  the  state  in  which 
it  is  located  or  tribally  established 
certifying/licensing  standards;  and 

(j)  The  social  services  agency  must 
make  efforts  to  seciue  child  support  for 
child(ren)  in  foster  care,  through  a  coiut 
of  competent  jurisdiction. 

§  20.51 0    How  is  the  court  involved  in 
foster  care  placements? 

The  coiut  retains  custody  of 
child(ren)  in  placement  and  the  care 
and  supervision  must  be  given  to  the 
appropriate  social  services  agency.  Even 
though  the  court  can  issue  any  court 
order  consistent  with  tribal  law,  the 
courts  do  not  have  the  authority  to 
require  expenditure  of  Federal  funds  to 
pay  for  specifically  prescribed  or 
restrictive  services  or  out-of-home 
placements  of  children.  Case  plans  must 
be  reviewed  with  the  appropriate  court 
at  least  every  six  months  and  a 
permanency  hearing  held  within  twelve 
months  after  a  child  enters  foster  care  or 
according  to  established  tribal 
standards.  These  standards  can  be 
established  in  the  tribal  code  and  can  be 
in  accordance  with  available  funding 
source  requirements. 

§20.511    Should  permanency  plans  t>e 
develojsed? 

Permanency  planning  must  be 
considered  for  child(ren)  whose  parents 
have  not  made  reasonable  efforts  to 
meet  case  plan  goals  or  have  not  had 
any  contact  with  the  child(ren)  in  foster 
care  or  substitute  placement  and  must 
be  developed  six  months  after  initial 
placement  of  the  child.  Every  effort  will 
be  made  to  preserve  the  family  and/or 
reimify  the  children  with  the  family  and 
relatives  when  developing  permanency 
plans. 

§  20.51 2    Can  the  Bureau/tribal  contractors 
make  Indian  adoptive  placements? 

The  Bureau  is  not  an  authorized 
adoption  agency,  and  staff  must  not 
arrange  adoptive  placements.  However, 
long  term  permanency  planning  can 


involve  the  Bureau  social  services 
workers  cooperating  with  Tribal  Courts 
to  provide  adoption  subsidy.  Tribal 
contractors  will  provide  adoption 
services,  as  authorized  by  the  tribal 
courts  in  accordance  with  tribal  codes/ 
law. 

§  20.51 3  Should  Interstate  Compacts  be 
used  for  the  placement  of  children? 

Interstate  compact  agreements  must 
be  used  whenever  possible  for  foster 
care,  adoption  and  guardianship  to 
assure  the  availability  of  the  funding 
resources  and  services  from  the 
originating  placement  source. 

§  20.51 4  What  assistance  can  the  courts 
request  from  social  services  on  behalf  of 
children? 

The  courts  can  request  the  following: 

(a)  Investigations  of  law  enforcement 
reports  of  child  abuse  and  neglect: 

(b)  Assessment  of  the  need  for  out  of 
home  placement  of  the  child{ren):  and 

(c)  Provision  of  court-related  services 
following  adjudication,  such  as 
monitoring,  foster  care,  or  pre/post 
placement  services. 

§  20.51 5    What  Is  required  for  case 
management? 

Social  Services  staff  are  required  to 
document  regular  contact  with  children 
and  families  in  accordance  with  specific 
program  requirements.  The  social 
services  agency  is  responsible  for 
implementation  of  quality  case 
management;  this  requires  the 
supervisor's  review  of  case  plans  every 
90  days. 

§  20.516    How  are  child  abuse  and  neglect 
cases  to  be  handled? 

Reported  child  abuse  and  neglect 
cases  must  be  handled  in  accordance 
with  the  Indian  Child  Protection  and 
Family  Violence  Prevention  Act  of  1990, 
Pub.  L.  101-630,  25  CFR  Part  63, 
Federal  and/or  state  laws  where 
applicable,  and  tribal  codes  which 
protect  Indian  children  and  victims  of 
domestic  violence.  Child  Protection 
Teams  must  be  developed  in  accordance 
to  Pub.  L.  99-570.  Those  cases  referred 
by  the  state  will  be  handled  according 
tothe  Indian  Child  Welfare  Act,  Pub.  L. 
95-608,  and  25  CFR  Part  23. 

Subpart  F— Administrative  Procedures 

§20.600    How  is  an  application  for  financial 
assistance  or  social  services  made? 

(a)  Written  or  oral  applications  by  or 
on  behalf  of  any  individual  or  group 
will  be  accepted  for  financial  assistance 
or  social  services.  Referrals  will  be 
accepted  from  relatives,  interested 
individuals,  social  services  agencies, 
law  enforcement  agencies,  courts  and 
others. 
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(b)  All  applications  must  be  in  written 
form  to  the  Superintendent  or  his/her 
designated  representative. 

§  20.601     From  whom  is  eligibility 
information  collected? 

(a)  Each  applicant  is  the  primary 
source  of  information  used  to  determine 
eligibihty  and  need.  If  it  is  necessary  to 
seciue  information  such  as  medical 
records,  from  other  sources,  the 
applicant  must  authorize  the  release  of 
information. 

(b)  Recipients  must  accurately  report 
any  changes  in  circiunstances  which 
may  affect  their  eligibility  or  the  amount 
of  financial  assistance  they  receive. 
Recipients  must  report  changes  in 
circumstance  within  30  days. 

§  20.602    How  is  an  application  approved 
or  denied? 

(a)  Each  application  must  be  approved 
if  the  applicant  meets  the  eligibility 
criteria  in  §§  20.301  through  20.516  for 
the  type  of  assistance  requested. 
Financial  assistance  will  be  made  back 
to  the  date  of  application. 

fb)  An  application  must  be  denied  if 
the  applicant  does  not  meet  the 
eligibility  criteria  set  forth  in  §§  20.301 
through  20.516. 

(c)  Action  to  approve  or  deny  an 
application  must  be  made  within  30 
days  of  the  date  of  the  application.  If 
action  cannot  be  taken  within  30  days, 
the  applicant  must  be  notified  in  writing 
of  the  reasons  why  the  decision  cannot 
be  made.  The  local  social  services 
worker  must  issue  written  notice  of  the 
approval  or  denial  of  each  application 
within  45  days  of  the  date  of  the 
application. 

§  20.603    How  is  an  applicant  or  recipient 
notified  that  t>enefits  or  services  are 
denied? 

(a)  Written  notice  of  the  denial  of 
benefits  or  services  must  be  mailed  or 
hand  delivered  to  the  applicant  or 
recipient.  Any  action  that  increases, 
decreases,  suspends,  or  terminates 
financial  assistance  requires  written 
notice  to  the  applicant  or  recipient  20 
days  in  advance  of  the  effective  date. 
The  notice  must  clearly  and  completely 
advise  the  applicant  or  recipient  of  the 
legal  right  to  contest  any  adverse 
decision  under  §§  20.600  through 
20.605.  The  notice  must: 

(1)  State  the  action  taken,  the  effective 
date,  and  the  reason{s)  for  the  decision; 

(2)  Inform  the  applicant  or  recipient 
of  the  right  to  request  a  hearing  if 
dissatisfied  with  the  decision; 

(3)  Advise  the  applicant  or  recipient 
of  the  right  to  be  represented  by  an 
authorized  representative  at  no  expense 
to  the  Bureau; 


(4)  Include  the  address  of  the  local 
Superintendent  or  his/her  designated 
representative  to  whom  the  request  for 
a  hearing  must  be  submitted;  and 

(5)  Advise  the  applicant  or  recipient 
that  failure  to  request  a  hearing  within 
20  days  of  the  date  of  the  notice  will 
cause  the  decision  to  become  final  and 
subject  to  appeal  under  Part  2  of  25 
CFR. 

(b)  Upon  receipt  of  the  timely  appeal, 
the  financial  assistance  will  remain 
unchanged  and  will  continue  to  be 
provided,  pending  the  issuance  of  a 
written  decision  by  the  Superintendent 
or  his/her  designated  representative. 

§  20.604    How  is  an  incorrect  payment 
adjusted  or  recovered? 

(a)  When  an  incorrect  payment  of 
financial  assistance  has  been  made  to  an 
individual  or  family,  a  proper 
adjustment  or  recovery  is  required. 

(b)  The  proper  adjustment  or  recovery 
is  based  upon  individual  need  as 
appropriate  to  the  circumstances  that 
resulted  in  an  incorrect  payment. 

(c)  Prior  to  adjustment  or  recovery, 
the  recipient  will  be  notified  of  the 
proposal  to  correct  the  payment  and 
given  an  informal  opportunity  to  resolve 
the  matter. 

(d)  If  an  informal  resolution  cannot  be 
attained,  the  recipient  must  be  given  a 
written  notice  of  decision. 

(e)  If  a  hearing  is  requested,  the 
hearing  will  be  conducted  in  accordance 
with  the  procediu-es  under  §§  20.700 
through  20.705. 

§  20.605    What  happens  when  applicants  or 
recipients  knowingly  and  willfully  provide 
false,  fictitious,  or  fraudulent  information? 

Applicants  or  recipients  who 
knowingly  and  willfully  provide  false 
fictitious,  or  fraudulent  information  are 
subject  to  prosecution  under  18  U.S.C. 
1001,  which  carries  a  fine  of  not  more 
thein  $10,000  or  imprisonment  for  not 
more  than  five  years,  or  both.  The  social 
services  worker  will  prepare  a  written 
report  detailing  the  action  considered  to 
be  fraud  and  submit  the  report  to  the 
Superintendent  or  his/her  designated 
representative  for  appropriate 
investigative  action. 

Subpart  G — Hearings  and  Appeals 

§  20.700    Can  an  applicant  or  recipient 
appeal  the  decision  of  a  Bureau  official? 

Yes.  Any  applicant  or  recipient  who 
is  dissatisfied  with  a  Bureau  decision 
concerning  eligibility  or  receipt  of 
financial  assistance  under  this  part  can 
request  a  hearing  before  the 
Superintendent  or  his/her  designated 
representative.  The  request  for  a  hearing 
must  be  made  within  20  days  of  the  date 
of  the  written  notice  of  the  decision  as 
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stated  i^  §  20.603.  The  Superintendent 
or  his/h  3r  designated  representative  can 
extend  ihe  20  day  period  if  good  cause 
is  showp  and  documented  in  the  record. 

§  20.701     Does  an  applicant  or  recipient 
receive  (inanciai  assistance  wtiiie  an  appeal 
is  pending? 

Yes.  F  inanciai  assistance  will  be 
continu  id  or  reinstated  to  insure  there 
is  no  bniak  in  Bnancial  assistance  until 
such  tin  le  as  the  Superintendent  or  his/ 
her  desi  ^ated  representative  renders  a 
decisioi .  The  Superintendent  or  his/her 
designa  ed  representative  can  adjust 
paymen  ts  or  recover  overpayments  to 
with  his/her  decision. 


confonr 

§20.702 
scheduled? 


When  is  an  appeal  hearing 


S  uperintendent  or  his/her 
ed  representative  must  set  a 
the  hearing  within  10  days  of 
of  request  for  a  hearing  emd  give 
notice  to  the  applicant  or 


The 
designa 
date  for 
the  date 
written 
recipiei^t 

§  20.703    What  must  the  written  notice  of 
hearing  Include? 

The  V  ritten  notice  of  hearing  must 
include 

(a)  The  date,  time  and  location  of  the 
hearing: 

(b)  A  statement  of  the  facts  and  issues 
giving  r  se  to  the  appeal; 

(c)  Tl:  e  applicant's  or  recipient's  right 
to  be  he  ard  in  person,  or  to  be 
represei  ited  by  an  authorized 
represei  itative  at  no  expense  to  the 
Bureau; 

(d)  Tl  le  applicant  or  recipient's  right 
to  prese  nt  both  oral  and  written 
evidenc  e  during  the  hearing; 

(e)  Tl:  e  applicant's  or  recipient's  right 
to  confr  ant  and  cross-examine  witnesses 
at  the  h  jaring; 

(f)  The  applicant's  or  recipient's  right 
of  one  c  ontinuance  of  not  more  than  10 
days  with  respect  to  the  date  of  hearing; 
and 

(g)  Tl  e  applicant's  or  recipient's  right 
to  exam  ine  and  copy,  at  a  reasonable 
time  be  ore  the  hearing,  his/her  case 
record  <  s  it  relates  to  the  proposed 
action  I  eing  contested. 

§  20.704    Who  conducts  the  hearing  or 
appeal  c  f  a  Bureau  decision  or  action  and 
what  is  I  he  process? 

(a)  Tl  e  Superintendent  or  his/her 
designa  ted  representative  conducts  the 
hearing  in  an  informal  but  orderly 
manner ,  records  the  hearing,  and 
provides  the  applicant  or  recipient  with 
a  transc  ript  of  the  hearing  upon  request. 

(b)  Tie  Superintendent  or  his/her 
designated  representative  must  render  a 
written  decision  within  10  days  of  the 
comple  ion  of  the  hearing.  The  written 
decisio  i  must  include: 


(1)  A  written  statement  covering  the 
evidence  relied  upon  and  reasons  for 
the  decision,  and 

(2)  The  applicant's  or  recipient's  right 
to  appeal  the  Superintendent  or  his/her 
designated  representative's  decision 
pursuant  to  Part  2  of  25  CFR  and  request 
Bureau  assistance  in  preparation  of  the 
appeal. 

§20.705    Can  an  applicant  or  recipient 
appeal  a  tribal  decision? 

Yes.  The  applicant  or  recipient  must 
pursue  the  appeal  process  applicable  to 
the  Pub.  L.  93-638  contract.  Pub.  L. 
102^77  grant,  or  Pub.  L.  103-413  self- 
governance  annual  funding  agreement. 
If  no  appeal  process  exists,  then  the 
applicant  or  recipient  must  pursue  the 
appeal  through  the  appropriate  tribal 
forum. 

Dated:  April  30.  1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  99-113,34  Filed  S-.S-gg;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[Notice  No.  874] 
RIN1512-AA07 

Applegate  Valley  Viticultural  Area 
(99R-112P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
received  a  petition  proposing  to 
establish  a  viticultural  area  within  the 
State  of  Oregon  to  be  known  as 
"Applegate  Valley."  The  proposed 
viticultural  area  is  within  Jackson  and 
Josephine  Counties  and  entirely  within 
the  existing  Rogue  Valley  viticultiu-al 
area  as  described  in  27  CFR  9.132.  Mr. 
Barnard  E.  Smith,  President,  The 
Academy  of  Wine  of  Oregon  Inc., 
submitted  the  petition.  Mr.  Smith 
believes  that  "Applegate  Valley"  is  a 
widely  known  name  for  the  petitioned 
area,  that  the  area  is  well  defined,  and 
that  the  area  is  distinguished  from  other 
areas  by  its  soil  and  climate. 
DATES:  Send  your  comments  on  or 
before  July  6,  1999. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 


(Attn:  Notice  No.  874).  Copies  of  the 
petition,  the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  ATF  Reading 
Room,  Office  of  Public  Affairs  and 
Disclosure,  Room  6480,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC,  20226. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  White,  Regulations  Division, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms,  650  Massachusetts  Avenue, 

NW,  Washington  DC,  20226,  (202)  927- 

8145. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  on  Viticultural  Areas 

What  is  ATF's  Authority  To  Establish  a 
Viticultural  Area? 

ATF  published  Treasury  Decision 
ATF-53  (43  FR  37672,  54624)  on 
August  23,  1978.  This  decision  revised 
the  regulations  in  27  CFR  Part  4, 
Labeling  and  Advertising  of  Wine,  to 
allow  the  establishment  of  definitive 
viticultural  cireas.  The  regulations  allow 
the  name  of  an  approved  viticultural 
area  to  be  used  as  an  appellation  of 
origin  on  wine  labels  and  in  wine 
advertisements.  On  October  2, 1979, 
ATF  published  Treasury  Decision  ATF- 
60  (44  FR  56692)  which  added  27  CFR 
Part  9,  American  Viticultural  Areas,  for 
the  listing  of  approved  American 
viticultural  areas,  the  names  of  which 
may  be  used  as  appellations  of  origin. 

What  is  the  Definition  of  an  American 
Viticultural  Area? 

An  American  viticultural  area  is  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features. 
The  viticultural  features  such  as  soil, 
climate,  elevation,  topography,  etc., 
distinguish  it  from  surrounding  areas. 

What  Is  Required  To  Establish  a 
Viticultural  Area? 

Any  interested  person  may  petition 
ATF  to  establish  a  grape-growing  region 
as  a  viticultural  area.  "The  petition 
should  include: 

•  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

•  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 
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•  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  foimd 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

•  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
boundaries  prominently  marked. 

2.  Applegate  Valley  Petition 

ATF  has  received  a  petition  proposing 
to  establish  a  viticultiu'al  area  within  the 
State  of  Oregon  to  be  known  as 
"Applegate  Valley."  The  proposed 
viticultiu-al  area  is  within  Jackson  and 
Josephine  Counties,  and  entirely  within 
the  existing  Rogue  Valley  viticultural 
area  described  in  27  CFR  9.132.  The 
petition  was  submitted  by  Mr.  Barnard 
E.  Smith.  President.  The  Academy  of 
Wine  of  Oregon  Inc.  Mr.  Smith  beheves 
that  "Applegate  Valley"  is  a  widely 
known  name  for  the  petitioned  area.  Mr. 
Smith  states  that  the  area  is  well 
defined,  and  that  the  area  is 
distinguished  from  other  areas  by  its 
soil  and  climate. 

According  to  the  petitioner,  the 
Applegate  Valley  has  been  a  grape- 
growing  region  since  1870  when  A.  H. 
Carson  began  planting  30  acres  of  grapes 
along  North  Applegate  Road.  There  are 
now  six  bonded  wineries  in  the  valley 
as  well  as  23  vineyards.  The  petitioner 
states  that  over  235  acres  have  been 
planted  to  grapes. 

What  Name  Evidence  Has  Been 
Provided? 

According  to  the  petitioner,  the 
Applegate  River  was  named  for  one  or 
more  of  the  Applegate  brothers  who 
explored  the  area  in  1846.  The  U.S.G.S. 
map  used  to  show  the  boundaries  of  the 
area  (Medford,  Oregon:  California  scale 
1:250,000)  uses  the  name  Applegate 
River  and  shows  the  town  of  Applegate 
within  the  proposed  "Applegate  Valley" 
viticultural  area.  The  petitioner  has 
provided  the  following  other  references 
as  name  evidence. 

•  "The  Wine  Appellations  of  Oregon" 
map  published  by  the  Oregon  Wine 
Marketing  Coalition  shows  the 
Applegate  Valley  and  mentions  it  in  its 
notes. 

•  The  Oxford  Companion  to  Wine 
(first  edition)  mentions  the  Applegate 
Valley  on  page  693. 

•  The  Oregon  Winegrape  Growers' 
Guide  devotes  several  paragraphs  to  a 
discussion  of  the  Applegate  Valley  as 
one  of  Oregon's  grape  growing  areas. 

•  Treasury  decision  ATF-310  (The 
Rogue  Valley  Viticultural  Area) 
describes  "the  Applegate  Valley  (within 
the  Rogue  Valley  viticultiu-al  area)  as 


one  of  the  warmest  grape  growing  areas 
in  western  Oregon." 

What  Boundary  Evidence  Has  Been 
Provided? 

Applegate  Valley  is  surrounded  by  the 
Siskiyou  Mountains.  To  the  east  and 
south  is  the  Rogue  River  National 
Forest.  To  the  west  is  the  Siskiyou 
National  Forest.  According  to  the 
petitioner,  these  proposed  boundaries 
have  been  identified  by  the  U.S.  Forest 
Service  in  minute  detail  but  do  not 
show  on  published  maps.  The  petitioner 
states  that  these  boundaries  can  be 
closely  approximated  by  straight-line 
segments  drawn  between  prominent 
physical  features  of  the  terrain,  mostly 
mountaintops.  Boundaries  of  national 
forests  were  used  where  appropriate. 

What  Evidence  Relating  to  Geogmphical 
Features  Has  Been  Provided? 

•  Topography:  The  proposed 
boundaries  are  within  Jackson  and 
Josephine 

Coimties  in  the  State  of  Oregon.  The 
proposed  area  is  entirely  within  the 
existing  Rogue  Valley  viticultural  area. 
The  Rogue  Valley  viticultural  area  has 
three  distinct  sub  regions:  Illinois 
Valley.  Applegate  Valley,  and  Bear 
Creek  Valley.  The  Illinois  Valley  lies  to 
the  west  of  the  proposed  boundaries  and 
Bear  Creek  Valley  lies  directly  to  the 
east  of  the  proposed  boundaries. 

The  Applegate  Valley  is 
approximately  50  miles  long  running 
from  its  origins  near  the  California 
border  generally  northwest  to  where  it 
joins  the  Rogue  River  just  west  of  Grants 
Pass.  According  to  the  petitioner,  the 
surrounding  Siskiyou  Mountains  are 
believed  to  have  been  created  in  the 
Jurassic  period  by  up-thrusts  of  the 
ocean  floor  as  a  plate  forced  its  way 
under  the  continental  shelf.  The 
proposed  boundaries  are  found  on  the 
U.S.G.S.  map  titled  "Medford,  Oregon; 
California"  NK  10-5  scale  1:250.000 
(1955.  revised  1976). 

•  Soil:  The  petitioner  states  that  soil 
types  are  generally  granite  in  origin  as 
opposed  to  the  volcanic  origin  of  the 
Cascade  Mountains  to  the  east.  Most  of 
the  Applegate  Valley  vineyards  are 
planted  on  stream  terraces  or  alluvial 
fans  providing  deep  well-drained  soils. 
According  to  the  petitioner,  the  leaching 
of  the  more  basic  soil  components  found 
in  the  Illinois  Valley  have  left  the  soil 
slightly  more  acidic  than  the  soils  in  the 
proposed  boundaries.  The  petitioner 
further  states  that  the  soils  outside  the 
proposed  boundaries  to  the  east  near 
Bear  Creek  Valley  tend  to  be  less  acidic 
than  the  soils  in  the  proposed 
boundaries.  The  soils  in  the  Applegate 
Valley  have  a  pH  between  6.1  and  6.5 


which  are  more  ideal.  The  petitioner 
claims  that  while  soil  origin  is  an 
important  factor  in  determining 
differences  between  the  proposed 
"Applegate"  and  the  larger  Rogue 
Valley  viticultural  areas,  its  role'is 
secondary  to  climate. 

•  Climate:  The  grape-growing  region 
around  Cave  Junction  located  in  the 
Illinois  Valley  is  about  70  miles  closer 
to  the  Pacific  Ocean  than  the  grape- 
growing  region  around  Medford  located 
in  Bear  Creek  Valley.  The  Siskiyou 
Mountains  separate  the  valleys  which 
further  accentuate  climate  differences 
among  the  valleys.  The  precipitation  in 
the  Illinois  Valley  at  Cave  Jimction  is 
58.9  inches  per  year.  The  precipitation 
decreases  to  31.1  inches,  at  Grants  Pass, 
in  the  northeast  and  to  25.2  inches  at 
Applegate.  In  the  Bear  Creek  Valley  at 
Medford,  the  precipitation  decreases 
further  to  18.3  inches  per  year. 

According  to  the  petitioner,  the 
average  temperature  in  the  Illinois 
Valley  during  the  growing  season  (April 
to  October)  is  2.5  degrees  lower  than  in 
the  eastern  valleys.  The  petitioner  states 
that,  cumulatively  this  means  that  the 
degree-days  rise  from  4971  degree-days 
in  Cave  Junction  to  5602  degree-days  in 
Grants  Pass.  This  temperature  data  is 
from  a  soil  survey  for  Jackson  and 
Josephine  Counties  and  does  not 
compare  with  Winkler's  values  since  it 
is  based  on  temperature  of  40  degrees 
Fahrenheit  instead  of  50  degrees 
Fahrenheit. 

According  to  the  Oregon  Winegrape 
Grower's  Guide,  "As  one  moves  from 
west  to  east,  or  from  the  Illinois  River 
Valley  including  Selma  to  the  Applegate 
Valley  and  into  the  Rogue  Valley,  good 
grape  growing  sites  generally  become 
wanner  due  to  the  lessening  of  the 
marine  air  influence."  The  Oregon 
Winegrape  Grower's  Guide  goes  on  to 
point  out  that  earlier  ripening  varieties 
such  as  Pinot  noir.  Early  Muscat,  and 
Gewurztraminer,  do  well  in  the  Illinois 
Valley.  In  contrast,  the  Applegate  Valley 
with  its  Region  II  temperature  range  can 
ripen  Cabernet  Sauvignon,  Merlot,  and 
Chardonnay  two  to  three  weeks  earlier 
than  is  possible  in  the  Illinois  Valley. 

3.  Public  Participation 

Who  May  Comment  on  This  Notice? 

ATF  requests  comments  from  all 
interested  persons.  In  addition,  ATF 
specifically  requests  comments  on  the 
clarity  of  this  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so. 
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However,  assurance  of  consideration 
can  onl; '  be  given  to  conunents  received 
on  or  b(  fore  the  closing  date. 

Will  AT^ Keep  My  Comments 
Confidential? 

ATF  ( annot  recognize  any  material  in 
comments  as  confidential.  All 
commei  [ts  and  materials  may  be 
disclose  d  to  the  pubUc.  If  you  consider 
your  ma  terial  to  be  confidential  or 
inappro  sriate  for  disclosure  to  the 
public,  you  should  not  include  it  in  the 
commei  its.  We  may  also  disclose  the 
name  of  any  person  who  submits  a 
commei  t. 


How  do 


I  Send  Facsimile  Comments? 


You  n  lay  submit  conunents  of  not 
more  th»n  three  pages  by  facsimile 
transmilsion  to  (202)  927-8525. 
Facsimile  comments  must: 

•  Be  legible. 

•  Reference  this  notice  number. 

•  Be(iV2"xll"insize. 

•  Con  tain  a  legible  written  signature. 

•  Be  1  lot  more  than  three  pages. 

We  will  not  acknowledge  receipt  of 
facsimile  transmissions.  We  will  treat 
fecsimile  transmissions  as  originals. 

How  Doll  Send  Electronic  Mail  (E-mail) 
Conrnieats? 

You  may  submit  comments  by  e-mail 
by  send^g  the  comments  to 
nprm.natice874@atfhq.atf.treas.gov.  You 
must  fol  ow  these  instructions.  E-mail 
commerts  must: 

•  Contain  yourname,  mailing 
address,  and  e-mail  address. 

Reft  rence  this  notice  number. 

1  jgible  when  printed  on  not 
three  pages  8V2"  x  11 


'■  thin 


•  Be 
more 
size 

We  w 
mail.  W( ) 


How  do 
Internet 


m 


ill 


not  acknowledge  receipt  of  e- 
will  treat  e-mail  as  originals. 

f  Send  Comments  to  the  ATF 
Web  Site? 


You  n  ay  also  submit  comments  using 
the  comment  form  provided  with  the 
online  cbpy  of  the  proposed  rule  on  the 
ATF  Inti  (met  web  site  at  http:// 
www.atj  treas.gov./core/regulations/ 
rules. htm. 

Can  I  Re  quest  a  Public  Hearing? 

If  you  desire  the  opportunity  to 
comment  orally  at  a  public  hearing  on 
this  pro|  losed  regulation,  you  must 
submit  3  our  request  in  writing  to  the 
Director  within  the  60-day  comment 
period. '  'he  Director  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 


4.  Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

These  proposed  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  establishment  of  a  viticultural  area 
is  neither  an  endorsement  nor  approval 
by  ATF  of  the  quality  of  wine  produced 
in  the  area,  but  rather  an  identification 
of  an  area  that  is  distinct  from 
surrounding  areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  from  that  area. 

No  new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

5.  Drafting  Information 

The  principal  author  of  this  document 
is  Jackie  White,  Coordinator,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205 


Subpart  C — Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.165  to  read  as  follows: 


§9.165    Applegate  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Applegate  Valley." 

fb)  Approved  Maps.  The  appropriate 
map  for  determining  the  boundaries  of 
the  Applegate  Valley  viticultural  area  is 
one  U.S.G.S.  map  titled  "Medford, 
Oregon;  California"  NK  10-5  scale 
1:250,000  (1955.  revised  1976). 

(c)  Boundaries.  The  Applegate  Valley 
viticultural  area  is  located  within  the 
State  of  Oregon  within  Jackson  and 
Josephine  Coimties,  and  entirely  within 
the  existing  Rogue  Valley  viticultural 
area.  The  boundaries  are  as  follows: 

(1)  Beginning  at  the  confluence  of  the 
Applegate  River  with  the  Rogue  River 
approximately  5  miles  west  of  Grants 
Pass,  the  boundary  proceeds  due  west  to 
the  boundary  of  the  Siskiyou  National 
Forest  north  of  Dutcher  Creek; 

(2)  Then  southerly  and  westerly  along 
the  boundary  of  the  Siskiyou  National 
Forest  to  Highway  199; 

(3)  Then  easterly  to  the  peak  of 
Roundtop  Mountain  (4663  feet); 

(4)  Then  easterly  and  southerly  to  the 
peak  of  Mungers  Butte; 

(5)  Then  southerly  and  westerly  to 
Holcomb  Peak; 

(6)  Then  in  a  generally  southeasterly 
direction  along  the  eastern  boundary  of 
the  Siskiyou  National  Forest  until  it 
joins  the  northern  boundary  of  the 
Rogue  River  National  Forest; 

(7)  Then  easterly  along  the  northern 
boundary  of  the  Rogue  River  National 
forest  to  a  point  due  south  of  the  peak 
of  Bald  Mountain; 

(8)  Then  due  north  to  the  peak  of  Bald 
Mountain  (5635  feet); 

(9)  Then  northerly  and  westerly  to  the 
lookout  tower  on  Anderson  Butte; 

(10)  Then  northerly  and  westerly  to 
the  peak  of  an  unnamed  mountain  with 
an  elevation  of  3181  feet; 

(11)  Then  northerly  and  westerly  to 
the  peak  of  Timber  Mountain; 

(12)  Then  westerly  and  southerly  to 
the  middle  peak  of  Billy  Mountain; 

(13)  Then  northerly  and  westerly 
through  a  series  of  five  unnamed  peaks 
with  elevations  of  approximately  3600, 
4000,  3800,  3400,  and  3800  feet, 
respectively; 

(14)  Then  northerly  and  easterly  to 
Grants  Pass  Peak; 

(15)  Then  westerly  to  Jerome  Prairie; 

(16)  Then  northwesterly  to  the 
confluence  of  the  Applegate  River  and 
the  Rogue  River  and  the  point  of  the 
beginning. 
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Signed:  April  29,  1999. 
John  W.  Magaw, 
Director. 
[FR  Doc.  99-11366  Filed  5-5-99;  8:45  am] 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  356 

[Docket  No.  MARAD-99-5609] 
RIN2133-AB38 

Eligibility  of  U.S.-Flag  Vessels  of  100 
Feet  or  Greater  To  Obtain  Commercial 
Fisheries  Documents 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 


SUMMARY:  The  Maritime  Administration 
(MARAD,  we,  our,  or  us)  is  soliciting 
public  comments  on  the  new  U.S. 
ciiizenship  requirements  set  forth  in  the 
American  Fisheries  Act  of  1998  (AFA), 
P.L.  105-277,  for  vessels  of  100 
registered  feet  or  greater.  The  AFA  seeks 
to  raise  the  U.S.  ownership  and  control 
standards  for  U.S.-flag  fishing  vessels 
operating  in  U.S.  waters,  to  eliminate 
exemptions  for  vessels  that  can  not  meet 
current  citizenship  standards,  and  to 
help  phase  out  of  operation  many  of  the 
largest  fishing  vessels.  These  statutory 
changes  are  intended  to  give  U.S. 
interests  a  priority  in  the  harvest  of  U.S. 
fishery  resources.  We  are  required  to 
promulgate  final  regulations  by  April  1 , 
2000,  regarding  the  citizenship 
requirements  for  ownership  and  control 
of  vessels  of  100  registered  feet  or  more 
that  have  or  are  seeking  a  fishery 
endorsement  to  their  documentation. 
The  regulations  will  become  effective  on 
October  1,  2001. 

Section  203  of  the  AFA  specifically 
requires  that  the  regulations:  prohibit 
impermissible  transfers  of  ownership  or 
control;  identify  transactions  that  will 
require  prior  MARAD  approval;  and 
identify  transactions  that  will  not 
require  prior  MARAD  approval.  To  the 
extent  practicable,  the  regulations  are 
required  to  minimize  disruptions  to  the 
commercial  fishing  industry,  to  the 
traditional  financing  arrangements  of 
such  industry,  and  to  the  formation  of 
fishery  cooperatives. 

We  are  seeking  public  comments 
related  to  our  implementation  of  the 
AFA.  Your  comment  is  welcome  on  the 
questions  included  in  this  ANPRM 
following  the  section  "What  information 
are  we  requesting?"  or  on  any  aspect  of 
our  implementation  of  the  AFA. 


DATES:  You  should  submit  your  written 
comments  early  enough  to  ensure  that 
we  receive  them  no  later  than  July  1, 
1999.  In  addition,  public  meetings  at 
which  oral  and  written  comments  may 
be  presented  have  been  scheduled  for 
the  dates  and  locations  listed  in 
SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  by  mail  to  the  Docket 
Clerk,  U.S.  DOT  Dockets,  Room  PL^Ol, 
Department  of  Transportation,  400  7th 
St.,  S.W.,  Washington.  DC  20590-0001 
or  by  e-mail  to  John  T.  Marquez,  Jr.  at 
"John.Marquez@marad.dot.gov".  All 
comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  am  and  5  pm,  E.T., 
Monday  through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Marquez,  Jr.  of  the  Office  of  Chief 
Counsel.  You  may  contact  him  by  phone 
at  (202)  366-5320,  by  fax  at  (202)  366- 
7485,  by  e-mail  at 

"John.Marquez@marad.dot.gov",  or  you 
may  send  mail  to  John  T.  Marquez,  Jr., 
Maritime  Administration,  Office  of 
Chief  Counsel,  Room  7228,  MAR-222, 
400  Seventh  St.,  S.W.,  Washington,  D.C. 
20590-0001. 
SUPPLEMENTARY  INFORMATION: 

Public  Hearing  Dates  and  Locations 

1.  May  18,  1999,  9:00  a.m.  to  5:00 
p.m. — South  Auditorium,  Jackson 
Federal  Building,  915  Second  Avenue, 
Seattle.  WA; 

2.  May  20.  1999,  9:00  a.m.  to  5:00 
p.m. — Assembly  Room,  Z.J.  Loussac 
Library,  3600  Denall  St.,  Anchorage, 
AK; 

3.  June  9,  1999,  7:00  p.m.  to  10:00 
p.m. — Holiday  Inn — Logan  Airport,  225 
McClellan  Highway,  Boston,  MA; 

4.  June  17,  1999,  9:00  a.m.  to  1:00 
p.m.— Suite  1830,  Crescent  City  Room, 
World  Trade  Center,  2  Canal  Street, 
New  Orleans,  LA;  and 

5.  June  23,  1999,  9:00  a.m.  to  1:00 
p.m.— Room  6200,  Nassif  Building,  400 
7th  Street  S.W.,  Washington,  D.C. 


Cominents 

How  Will  We  Issue  Rules  To  Implement 
The  AFA? 

We  will  be  using  informal  rulemaking 
procedures  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  to 
promulgate  regulations  implementing 
the  AFA.  The  process  of  promulgating 
these  regulations  will  include  the 
issuance  of  the  following  documents: 


(1)  An  advance  notice  of  proposed 
rulemaking  (ANPRM). 

(2)  A  notice  of  proposed  rulemaking 
(NPRM). 

(3)  A  final  rule. 

What  is  an  ANPRM? 

An  ANPRM  tells  the  public  that  we 
are  considering  an  area  for  rulemaking 
and  requests  written  comments  on  the 
appropriate  scope  of  the  rulemaking  or 
on  specific  topics.  This  ANPRM  does 
not  include  the  text  of  a  potential 
regulation. 

What  is  a  NPRM? 

A  NPRM  proposes  our  specific 
regulatory  changes  for  public  comment 
and  contains  supporting  information,  h 
generally  includes  proposed  regulatory 
text. 

What  is  a  Final  Rule? 

A  final  rule  sets  out  new  regulatory 
requirements  and  their  effective  date.  A 
final  rule  will  also  identify  issues  raised 
by  commenters  in  response  to  the  notice 
of  proposed  rulemaking  and  give  the 
agency's  response. 

Who  May  File  Comments? 

Anyone  may  file  written  comments 
about  proposals  made  in  any 
rulemaking  document  that  requests 
public  comments,  including  any  State 
government  agency,  any  political 
subdivision  of  a  State,  and  any 
interested  person  invited  by  us  to 
participate  in  the  rulemaking  process. 

How  do  I  Prepare  and  Submit 
Comments? 

Your  conmients  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

We  encourage  you  to  write  your 
primary  comments  in  a  concise  fashion. 
However,  you  may  attach  necessary' 
additional  documents  to  your 
comments.  There  is  no  limit  on  the 
length  of  the  attachments.  Please  submit 
two  copies  of  your  comments,  including 
the  attachments,  to  Docket  Management 
at  the  address  given  above  under 
ADDRESSES.  If  possible,  one  copy  should 
be  in  an  unbound  format  to  facilitate 
copying  and  electronic  filing. 

How  can  I  be  Sure  that  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
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Manage  nent  will  return  the  postcard  by 
mail.  If  ^ou  send  comments  by  e-mail, 
you  wil  receive  a  message  by  e-mail 
confirm  ,ng  receipt  of  your  conunents. 
Your  e-i  nail  address  should  be  noted 
with  yo  n  comments. 

What  Tt  kes  Place  at  a  Public  Meeting? 

We  hi  ve  scheduled  public  meetings 
in  five  c  ities  during  the  sixty  day 
commei  it  period  to  this  ANPRM. 
Meeting  locations  and  times  are 
provide  1  above  under  DATES.  A  public 
meeting  is  a  nonadversarial.  fact-finding 
proceed  ing  conducted  by  a  MARAD 
represeiitative.  Generally,  public 
meetings  are  announced  in  the  Federal 
Registei .  Interested  persons  are  invited 
to  attend  and  to  present  their  views  to 
the  agency  on  specific  issues.  There  are 
no  form  d  pleadings  and  no  adverse 
parties,  md  any  regulation  issued 
afterwaid  is  not  necessarily  based 
exclusi\  ely  on  the  record  of  the 
meeting  A  record  of  oral  comments  will 
be  made  at  the  public  meeting;  however, 
commei  ters  are  also  requested  to 
provide  their  comments  to  us  in  writing 
at  the  m  seting.  A  copy  of  all  written  and 
oral  con  iments  made  at  the  public 
meeting  will  be  filed  in  the  docket. 
Section!  556  and  557  of  the 
Admini  itrative  Procedure  Act  (5  U.S.C. 
556  and  557)  do  not  apply  to  public 
meeting  s  under  this  part. 

How  cai  I  /  Participate  at  a  Public 
Meeting  ^ 

If  you  would  like  to  speak  at  one  of 
the  pub  ic  meetings,  you  should  notify 
John  T.  vlarquez,  Jr.  at  least  five  (5) 
working  days  before  the  scheduled 
meeting  You  may  notify  him  by  phone 
at  (202)  J66-5320,  by  fax  at  (202)  366- 
7485  or  Dy  e-mail  at 
"John.Marquez@marad.dot.gov".  Your 
notificajion  should  include  your  name, 
address)  phone  number,  fax  number,  e- 
mail  address  and  the  party  that  you 
represent.  If  you  plan  to  attend  the 
public  r  leeting  in  Washington,  DC,  you 
must  nc  tify  us  in  advance  in  order  to  be 
admitte  1  to  the  building.  Only  one  oral 
present!  tion  per  company  or  group 
should  )e  presented. 

Is  Infon  lation  that  I  Submit  to  MARAD 
Made  A  mailable  to  the  Public? 

Wher  you  submit  information  to  us  as 
part  of  t  lis  ANPRM,  during  any 
rulemal  ing  proceeding,  or  for  any  other 
(Ve  may  make  that  information 
available  unless  you  ask  that 
the  information  confidential 


If 


reason, 

publicl] 

we  keej 

you  wis  1  to  submit  any  information 

under  a  claim  of  confidentiality,  you 

should  ;  ;ubmit  three  copies  of  your 

complei  e  submission,  including  the 

informa  tion  you  claim  to  be  confidential 


business  information,  to  the  Chief 
Counsel,  Maritime  Administration,  at 
the  address  given  above  under  FOR 
FURTHER  INFORMATION  CONTACT.  You 
should  mark  "CONFIDENTIAL"  on  each 
page  of  the  original  document  that  you 
would  like  to  keep  confidential. 

In  addition,  you  should  submit  two 
copies,  from  which  you  have  deleted  the 
claimed  confidential  business 
information,  to  Docket  Management  at 
the  address  given  above  under 
ADDRESSES.  When  you  send  comments 
containing  information  claimed  to  be 
confidential  business  information,  you 
should  also  include  a  cover  letter  setting 
forth  with  specificity  the  basis  for  any 
such  claim  (for  example,  it  is  exempt 
from  mandatory  public  disclosure  under 
the  Freedom  of  Information  Act,  5 
U.S.C.  552;  it  is  information  collected  by 
officials  of  the  United  States  in  the 
course  of  their  employment  duties  that 
is  exempt  fi-om  disclosure  pursuant  to 
18  U.S.C.  1905). 

We  will  decide  whether  or  not  to  treat 
your  information  as  confidential.  You 
will  be  notified  in  writing  of  our 
decision  to  grant  or  deny  confidentiality 
before  the  information  is  publicly 
disclosed  and  will  be  given  an 
opportunity  to  respond. 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  imder  ADDRESSES.  The 
hours  of  the  Docket  Room  are  indicated 
above  in  the  same  location.  Comments 
may  also  be  viewed  on  the  Internet.  To 
read  the  conunents  on  the  Internet,  take 
the  following  steps:  Go  to  the  Docket 
Management  System  (DMS)  Web  page  of 
the  Department  of  Transportation  (http:/ 
/dms. dot.gov/).  On  that  page,  click  on 
"search."  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "MARAD- 
1999-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search."  On  the  next  page,  wliich 
contains  docket  summary  information 
for  the  docket  you  selected,  click  on  the 
desired  comments.  You  may  download 
the  comments. 


Please  note  that  even  eifter  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Background 

What  are  the  New  Requirements  for  a 
Fishery  Endorsement  Under  the 
American  Fisheries  Act  (AFA)? 

Documentation  of  vessels  under 
federal  law  is  a  type  of  national 
registration  which,  among  other  things, 
serves  to  establish  a  vessel's  eligibility 
to  engage  in  a  specified  trade  such  as 
the  fisheries  of  the  United  States.  This 
is  done  through  an  endorsement  on  the 
vessel's  Certificate  of  Documentation.  In 
order  to  obtain  a  fishery  endorsement 
for  a  documented  vessel,  the  owner  of 
a  vessel  must  comply  with  the 
requirements  set  out  in  sections  12102 
and  12108  of  Title  46,  United  States 
Code. 

The  AFA  was  passed  as  part  of  the 
Omnibus  and  Emergency 
Appropriations  Act  for  FY  1999,  PL 
105-277.  on  October  6, 1998.  The  AFA 
imposes  a  75%  U.S.  citizen  ownership 
and  control  requirement  for  owners  of 
vessels  of  100  registered  feet  or  more 
who  are  engaging  in  the  U.S.  fisheries  or 
wish  to  enter  such  trade.  We  are 
required  to  scrutinize  transfers  of 
ownership  and  control  of  such  vessels, 
such  as  leases,  charters,  mortgages, 
financings,  and  other  arrangements  that 
might  convey  impermissible  control 
over  the  management,  sales,  financing 
or  other  operation  of  a  vessel  or  vessel 
owning  entity.  This  review  will  include 
the  examination  of  debt  instruments 
which  might  convey  impermissible 
control  to  a  non-U. S.  citizen  and 
determinations  as  to  whether  trustees 
who  hold  mortgages  on  vessels  for  the 
benefit  of  non-U.S.  citizens  are  qualified 
under  the  criteria  set  forth  in  the  AFA. 
We  are  seeking  public  comment  in  these 
areas  along  with  suggestions  as  to 
whether  the  defined  term  for  "control" 
and  "controlled"  set  forth  in  Section 
2(c)  of  the  Shipping  Act  of  1916  (1916 
Act),  46  App.  U.S.C.  802(c),  should  be 
expanded  to  include  other  indications 
of  control.  All  comments  will  be 
considered  in  the  preparation  of  a 
rulemaking  to  implement  the 
requirements  of  the  AFA  applicable  to 
MARAD. 

For  vessels  measuring  100  registered 
feet  or  greater,  the  owner  is  required  by 
subsection  203(c)  of  the  AFA  to  file  an 
annual  statement  of  citizenship  with  us 
setting  forth  all  elements  of  ownership 
and  control  necessary  to  demonstrate 
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compliance  with  the  requirements  of  46 
U.S.C.  12102(c).  In  implementing  this 
section,  we  are  directed  to  promulgate 
regulations  that  follow,  to  the  extent 
practicable,  the  requirements  of  46  CFR 
Part  355,  as  in  effect  on  September  25, 
1997,  including  the  prescribed  form  of 
citizenship  affidavit.  The  regulations  at 
46  CFR  Part  355  set  forth  MARAD's 
requirements  for  determining 
citizenship  under  section  2  of  the  1916 
Act  and  can  be  summarized  as  follows: 

•  The  entity  must  be  organized  and 
existing  imder  the  laws  of  the  United 
States. 

•  The  names  and  date  and  place  of 
birth  of  corporate  officers  and  directors 
must  be  disclosed,  along  with  an 
affirmative  statement  that  such  officers 
and  directors  are  citizens  of  the  United 
States  by  virtue  of  birth  in  the  United 
States,  natiu-alization,  or  as  otherwise 
authorized  by  law.  The  president  or 
other  chief  executive  officer,  chairman 
of  the  board,  and  all  officers  authorized 
to  act  in  the  absence  or  disability  of 
such  persons  must  be  U.S.  citizens,  and 
no  more  of  its  directors  than  a  minority 
of  the  nvunber  necessary  to  constitute  a 
quorum  can  be  non-U.S.  citizens. 

For  other  types  of  entities,  such  as 
limited  liability  companies, 
associations,  etc.,  citizenship 
requirements  are  imposed  on  persons 
who  have  similar  functions  as  officers 
and  directors  of  a  corporation. 

•  There  are  two  methods  of 
establishing  that  75%  of  the  stock  of  a 
corporation  is  owned  by  U.S.  citizens. 
They  are: 

(1)  Direct  Proof.  For  corporations  with 
thirty  (30)  or  fewer  stockholders,  the 
name  of  each  stockholder  and  the 
number  and  percentage  of  shares  of 
stock  held  by  that  individual  must  be 
given,  along  with  a  statement  that  he/ 
she  is  a  citizen  of  the  United  States  by 
virtue  of  birth  in  the  United  States, 
naturalization,  or  as  otherwise 
authorized  by  law.  If  the  stockholder  is 
not  a  citizen  of  the  United  States,  then 
the  country  of  which  he/she  is  a  citizen 
must  be  provided. 

(2)  "Fair  Inference."  If  the  stock  of  the 
corporation  is  publicly  traded,  U.S. 
citizenship  can  be  established  by  using 
the  addresses  of  the  stockholders;  i.e. 
relying  on  corporate  books  and  records 
at  least  95%  of  the  stock  must  be  held 
by  persons  having  registered  U.S. 
addresses  in  order  to  "infer"  that  at  least 
75  percent  (75%)  of  the  stock  is  owned 
by  U.S.  citizens.  This  method  of  proof 
of  U.S.  citizenship  for  corporations, 
whose  stock  is  publicly  traded,  dates 
back  to  1936  and  is  based  on  a  court 
case.  Collier  Advertising  Service,  Inc.  v. 
Hudson  River  Day  Line,  14  F.  Supp.  335 
(S.D.N. Y.  1936).  In  addition,  the 


citizenship  of  all  stockholders  owning 
of  record  or  beneficially  five  percent 
(5%)  or  more  of  the  stock  must  be 
established. 

Old  Standard 

Prior  to  the  passage  of  the  AFA, 
owners  of  vessels  engaged  in  the 
fisheries  of  the  United  States  were 
required  to  meet  the  vessel 
dociunentation  requirements  set  forth  at 
46  U.S.C.  2102.  These  vessel 
dociunentation  requirements  and 
fishery  endorsement  requirements  are 
set  forth  below: 

•  an  individual  was  required  to  be  a 
citizen  of  the  United  States; 

•  an  association,  trust,  joint  venture, 
or  other  entity  was  required  to  have 
members  all  of  which  were  citizens  of 
the  United  States; 

•  a  partnership  was  required  to  have 
general  partners  that  were  citizens  of  the 
United  States  and  the  controlling 
interest  in  the  partnership  was  required 
to  be  owned  by  citizens  of  the  United 
States;  and 

•  a  corporation  was  required  (1)  to  be 
estabhshed  imder  the  laws  of  the  United 
States;  (2)  to  have  a  president  or  other 
chief  executive  officer  and  chairman  of 
its  board  of  directors  who  were  citizens 
of  the  United  States;  and  (3)  to  have  no 
more  noncitizen  directors  than  a 
minority  of  the  number  necessary  to 
constitute  a  quorum.  In  addition,  if  a 
corporation,  seeking  a  fishery 
endorsement,  was  owned  by  other 
corporations,  in  whole  or  in  part,  the 
controlling  interest  in  these 
corporations  in  the  aggregate  had  to 
owned  by  citizens  of  the  United  States. 

New  Ownership  and  Control 
Requirements 

Subsection  202(a)  of  the  AFA 
amended  the  vessel  docimaentation 
statute  by  increasing  the  U.S.  citizen 
ownership  and  control  requirement 
from  a  majority  (at  least  51  percent)  to 
at  least  75  percent  ownership  and 
control  for  all  vessels,  including  fish 
tender  vessels  and  floating  processors, 
seeking  a  fishery  endorsement  or 
renewal  of  such  endorsement.  The 
effective  date  of  this  new  U.S.  citizen 
ownership  requirement  is  October  1, 
2001. 

Subsection  202(a)  also  provides  that, 
when  considering  whether  a  vessel 
owner  qualifies  for  a  fishery 
endorsement,  the  U.S.  citizenship 
requirements  of  section  2(c)  of  the  1916 
Act  apply  to  entities  other  than 
corporations,  such  as  limited  liability 
companies,  partnerships,  joint  ventures, 
and  other  types  of  entities.  The  statutory 
language  of  section  2(c)  of  the  1916  Act, 
which  we  are  to  apply  when 


determining  the  citizenship  status  of 
entities  either  seeking  a  fishery 
endorsement  or  renewing  such 
endorsement  is  as  follows: 

Seventy-five  per  centum  of  the  interest  in 
a  corporation  shall  not  be  deemed  to  be 
owned  by  citizens  of  the  United  States  (a)  if 
the  title  to  75  per  centum  of  its  stock  is  not 
vested  in  such  citizens  firee  from  any  trust  or 
fiduciary  obligation  in  favor  of  any  person 
not  a  citizen  of  the  United  States:  or  (b)  if  75 
per  centum  of  the  voting  power  in  such 
corporation  is  not  vested  in  citizens  of  the 
United  States;  or  (c)  if,  through  any  contract 
or  understanding,  it  is  so  arranged  that  more 
than  25  per  centum  of  the  voting  power  in 
such  corporation  may  be  exercised,  directly 
or  indirectly,  in  behalf  of  any  person  who  is 
not  a  citizen  of  the  United  States;  or  (d)  if  by 
any  other  means  whatsoever  control  of  any 
interest  in  the  corporation  in  excess  of  25  per 
centum  is  conferred  upon  or  permitted  to  be 
exercised  by  any  person  who  is  not  a  ciUzen 
of  the  United  States. 

The  citizenship  requirements  of 
section  2(c)  apply  at  each  tier  of 
ownership;  therefore,  any  person  or 
entity  whose  interest  is  being  relied 
upon  to  establish  the  required  75 
percent  U.S.  citizen  ownership  and 
control,  including  any  parent 
corporation,  partnership  or  other  entity, 
must  also  comply  with  the  U.S. 
citizenship  requirements  of  section  2(c). 
In  addition,  the  AFA  requires  that  the 
75  percent  citizenship  requirement  be 
applied  in  the  aggregate.  A  literal 
interpretation  of  the  requirement  to 
apply  the  75  percent  citizenship 
requirement  both  at  each  tier  and  "in 
the  aggregate"  would  mean  that  a  non- 
section  2  citizen  could  not  have  an 
ownership  or  control  interest  of  more 
than  25  percent  in  a  vessel  or  vessel 
owning  entity  by  any  means.  For 
example,  a  non-section  2  citizen  may 
own  up  to  25  percent  of  the  interest  in 
the  primary  corporation  that  ov\rns  a 
vessel  with  a  fishery  endorsement. 
However,  that  same  non-section  2 
participant  would  not  be  allowed  to 
have  any  interest  in  a  parent  corporation 
or  any  other  entities  at  any  tier  that  may 
have  an  ownership  interest  in  the  75 
percent  of  the  primary  corporation 
owned  by  section  2  citizens. 

The  AFA  also  sets  forth  certain 
standards  that  will  be  applied  by  us  in 
determining  "control"  or  "controlled" 
for  purposes  of  section  12102(c)  of  title 
46,  United  States  Code,  and  the 
language  of  section  2(c)  of  the  1916  Act. 
Specifically,  the  AFA  states  that  the 
terms  "control"  or  "controlled"  shall 
include: 

•  the  right  to  direct  the  business  of 
the  entity  which  owns  the  vessel; 

•  the  right  to  limit  the  actions  of  or 
replace  the  chief  executive  officer,  a 
majority  of  the  board  of  directors,  any 
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general  )artner,  or  any  person  serving  in 
a  manag  sment  capacity  of  the  entity 
which  o  ivns  the  vessel;  or 

•  the  ight  to  direct  the  transfer, 
operatic  a  or  manning  of  a  vessel  with  a 
fishery « ndorsement. 

However,  the  terms  "control"  or 
"controled"  shall  not  include  the  right 
to  simply  participate  in  the  above 
activitie  >  or  the  use  by  a  mortgagee  of 
loan  coa;  enants  approved  by  the 
Secretar  f.  Determining  "control"  often 
involves  the  review  and  analysis  of  a 
specific  set  of  facts  in  a  given 
transact  on  and  goes  beyond  the  mere 
form  of  i  1  transaction.  For  example,  a 
non-secl  ion  2  citizen's  equity 
investm  mt  in  an  entity  in  excess  of  its 
ownersh  ip  interest  might  be  deemed 
"control  ';  a  non-section  2  citizen's 
leading  ole  in  setting  up  a  U.S. 
compan  r  for  purposes  of  engaging  in  the 
U.S.  fish  eries  might  be  an  indication  of 
control;  interlocking  corporate  officers/ 
director!  and  shareholders  between  a 
U.S.  citicen  entity  and  a  non-section  2 
citizen  e  ntity  might  be  deemed 
imperm  ssible  control;  or  passing  the 
overall « conomic  benefit  from  the 
transact  on  to  non-U. S.  citizens  might 
be  deemed  impermissible  control.  In 
this  AN!  'RM,  we  are  seeking  comments 
on  the  e  ements  of  "control"  that  should 
be  considered  in  determining  U.S. 
citizens  lip  for  purposes  of  qualifying 
for  a  fisl  lery  endorsement. 

Leasing  and  Chartering 

significant  new  standard 
under  202(a)(3)  of  the  AFA  is 
I  lels  with  a  fishery  endorsement 
leased  or  chartered  to  an 
individi  al  who  is  not  a  citizen  of  the 
!  itates  or  to  an  entity  that  is  not 
o  own  a  vessel  with  a  fishery 
endorsefnent.  If  such  vessels  are 

or  leased  to  non-section  2 
the  fishery  endorsement  is 
tely  invalid  upon  use  as  a 
♦essel. 
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Mortga;  es  and  Financing 

The  y^FA  sets  forth  the  eligibility 

for  lenders  who  wish  to 
preferred  mortgage  as  security 
loan.  A  lender  will  be  eligible 
pre  ferred  mortgage  if:  (a)  The 
in  compliance  with  the  U.S. 
citizenship  requirements  needed  for  a 
(  ndorsement;  (b)  the  lender  is  a 
"ederally  chartered  financial 
instituti(on  that  complies  with  the 

ling  interest"  requirements  of 
>(b)  of  the  1916  Act,  including, 
ither  things,  51%  U.S.  citizen 

ip  and  control;  or  (c)  the  lender 
section  2  citizen  trustee  to  hold 


The  use  of  a  section  2  citizen  trustee 
to  hold  the  mortgage  is  one  of  long- 
standing in  the  maritime  industry  and 
resulted  from  a  court  case,  Chemical 
Bank  New  York  Trust  Company  v. 
Steamship  Westhampton,  358  F.2nd  574 
(4th  Cir.  1965).  The  court  held  that  the 
mortgage  on  the  ship  WESTHAMPTON, 
although  given  to  a  section  2  citizen 
trustee,  was  not  entitled  to  preferred 
status  because  the  bond  which  was 
secured  by  the  mortgage  was  an  interest 
in  a  vessel  under  section  37  of  the  1916 
Act,  and  the  issuance  of  the  bond  to  a 
non-section  2  citizen  holder  had  not 
been  approved  by  MARAD.  We  have 
authority  under  sections  9  and  37  of  the 
1916  Act  to  approve  of  certain  transfers 
of  interest  in  section  2  citizen-owned 
vessels  to  non-section  2  citizens.  Within 
months  of  the  court's  decision  in 
Westhampton,  the  Congress  enacted 
legislation  whereby  the  issuance, 
assignment  or  transfer  to  non-section  2 
citizens  of  notes,  bonds,  or  other 
evidence  of  indebtedness,  secured  by  a 
mortgage  on  a  U.S.  vessel,  was 
acceptable  so  long  as  the  trustee  holding 
the  mortgage  had  our  approval.  The  so- 
called  "Westhampton  trustee"  statute 
was  repealed  by  the  Congress  in  1996. 
However,  the  "Westhampton  trustee" 
concept  has  been  incorporated  in  the 
AFA  and  will  permit  foreign  financing 
in  the  U.S.  fishing  industry. 

The  purpose  oithe  trustee  holding  the 
mortgage  is  to  prohibit  the  non-section 
2  citizen  lender  from  exercising 
prohibited  types  of  control  over  the 
vessel  or  its  owner.  Non-section  2 
citizen  lenders  may  have  certain  rights 
conveyed  to  them  in  loan  documents 
through  negative  financial  loan 
covenants.  However,  use  of  such 
covenants  may  require  our  approval  and 
such  approval  will  be  dependent  upon 
whether  elements  of  "control"  over  the 
vessel  owner  or  the  vessel  are  being 
transferred  to  the  non-section  2  citizen 
lender.  Pursuant  to  this  ANPRM,  we  are 
interested  in  soliciting  comments  from 
the  public  on  what  restrictions  should 
be  imposed  on  foreign  lenders.  For 
example,  should  we  give  blanket 
approval  for  a  trustee  to  operate  a  vessel 
temporarily  without  our  consent  for 
reasons  related  to  safety,  repairs, 
drydocking  or  other  circumstances? 

Specific  Vessels 

Subsection  202(a)(5)  of  the  Act  further 
amends  46  U.S.C.  12102(c),  by  adding  a 
new  paragraph  (5)  that  exempts  the 
following  vessels  from  the  75  percent 
standard,  provided  the  owners  of  the 
vessels  continue  to  comply  with  the 
fishery  endorsement  law  in  effect  on 
October  1,  1998:  (1)  vessels  engaged  in 
fisheries  under  the  authority  of  the 


Western  Pacific  Fishery  Management 
Council;  and  (2)  purse  seine  vessels 
engaged  in  tuna  fishing  in  the  Pacific 
Ocean  outside  the  exclusive  economic 
zone  or  pursuant  to  the  South  Pacific 
Regional  Fisheries  Treaty.  Fishery 
endorsements  issued  by  the  Secretary 
for  these  vessels  would  be  valid  only  in 
those  specific  fisheries  and  the  vessels 
would  not  be  eligible  to  receive  a  fishery 
endorsement  to  participate  in  other 
fisheries  unless  the  owner  complied 
with  the  75  percent  standard. 

A  new  paragraph  at  46  U.S.C. 
12102(c)(6)  prevents  new  large  fishing 
vessels  from  entering  U.S.  fisheries, 
including  former  U.S. -flag  fishing 
vessels  that  have  reflagged  in  recent 
years  to  fish  in  waters  outside  the  U.S. 
exclusive  economic  zone.  Specifically, 
it  prohibits  the  issuance  of  fishery 
endorsements  to  vessels  greater  than 
165  feet  in  registered  length,  or  of  more 
than  750  gross  registered  tons,  or  that 
have  an  engine  or  engines  capable  of 
producing  a  total  of  more  than  3,000 
shaft  horsepower.  Two  exceptions  are 
permitted: 

(1)  (i)  the  vessel  had  a  valid  fishery 
endorsement  on  September  25,  1997; 

(ii)  the  vessel  is  not  placed  under 
foreign  registry  after  October  6, 1998, 
the  date  of  the  enactment  of  the  AFA; 
and 

(iii)  in  the  event  the  vessel's  fishery 
endorsement  is  allowed  to  lapse  or  is 
invalidated  after  October  6,  1998,  an 
application  for  a  new  fishery 
endorsement  is  submitted  to  the 
Secretary  of  Transportation  (Secretary) 
within  15  business  days;  or 

(2)  the  owner  of  the  vessel 
demonstrates  to  the  Secretary  that  a 
regional  fishery  management  council 
has  recommended  and  the  Secretary  of 
Commerce  has  approved  specific 
measures  after  the  date  of  the  enactment 
of  the  AFA  to  allow  the  vessel  to  be 
used  in  fisheries  under  that  council's 
authority.  The  regional  councils  have 
the  authority  and  are  encouraged  to 
submit  for  approval  to  the  Secretary  of 
Commerce  measures  to  prohibit  vessels 
that  receive  a  fishery  endorsement 
under  section  12102(c)(6)  from  receiving 
any  permit  that  would  allow  the  vessel 
to  participate  in  fisheries  under  their 
authority,  so  that  a  vessel  cannot  receive 
a  fishery  endorsement  through  measures 
recommended  by  one  council,  then 
enter  the  fisheries  under  the  authority  of 
another  council. 

Subsection  203(g)  of  the  AFA 
provides  limited  exemptions  from  the 
new  U.S. -control  and  ownership 
requirements  in  46  U.S.C.  12102(c)  for 
the  owners  of  five  vessels  (the 
EXCELLENCE,  GOLDEN  ALASKA, 
OCEAN  PHOENIX,  NORTHERN 
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TRAVELER,  and  NORTHERN 
VOYAGER)  under  certain  conditions. 
The  exemption  applies  only  to  the 
present  owners,  and  the  subsection  not 
only  requires  all  subsequent  owners  to 
comply  with  the  75  percent  standard, 
but  requires  even  the  present  owners  to 
comply  if  more  than  50  percent  of  the 
interest  owned  and  controlled  in  that 
owner  changes  after  October  1,  2001. 
The  exemption  also  automatically 
terminates  with  respect  to  the 
NORTHERN  TRAVELER  or  NORTHERN 
VOYAGER  if  the  vessel  is  used  in  a 
fishery  other  than  one  under  the 
jurisdiction  of  the  New  England  or  Mid- 
Atlantic  fishery  management  councils, 
and  automatically  terminates  with 
respect  to  die  EXCELLENCE,  GOLDEN 
ALASKA,  or  OCEAN  PHOENIX  if  the 
vessel  is  used  to  harvest  fish. 


Penalties 

Subsection  203(e)  of  the  AFA 
provides  that  the  Secretary  shall  revoke 
the  fishery  endorsement  of  any  vessel 
subject  to  46  U.S.C.  12102(c),  as 
amended  by  subtiUe  I  of  the  AFA, 
whose  owner  does  not  meet  the  75% 
ownership  requirement  or  otherwise 
faUs  to  comply  with  46  U.S.C.  12102(c). 

Subsection  203(f)  of  the  AFA  expands 
the  penalties  under  46  U.S.C.  12122  (a) 
and  (b),  and  makes  the  owner  of  a 
documented  vessel  for  which  a  fishery 
endorsement  has  been  issued  liable  to 
the  United  States  Government  for  a  civil 
penalty  of  up  to  5100,000  for  each  day 
in  which  such  vessel  has  engaged  in 
fishing  within  the  exclusive  economic 
zone  of  the  United  States,  if  the  owner 
or  the  representative  or  agent  of  the 
owner  knowingly  made  a  false 
statement  or  representation  with  respect 
to  the  eligibility  of  the  vessel  imder  46 
U.S.C.  12102(c)  in  applying  for,  or 
applying  to  renew,  such  fishery 
endorsement.  This  subsection  increases 
the  penalties  for  fishery  endorsement 
violations  and  is  intended  to  discourage 
willful  noncompliance  with  the  new 
requirements. 

Fishery  Cooperatives 

Generally,  subsection  210(e)(1)  of  the 
AFA  prohibits  any  individual  or  entity 
from  harvesting  more  than  17.5%  of  the 
pollock  in  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  directed  pollock  fishery 
to  ensure  competition.  Subsection 
210(e)(2)  directs  die  North  Pacific 
Council  to  establish  an  excessive  share 
cap  for  the  processing  of  pollock  in  the 
BSAI  directed  pollock  fishery.  At  the 
request  of  the  North  Pacific  Council  or 
the  Secretary  of  Commerce,  an 
individual  who  is  believed  to  have 
exceeded  the  harvesting  or  processing 
caps  in  either  210(e)  (1)  or  (2),  may  be 


required  pursuant  to  subsection 
210(e)(3)  to  submit  such  information  to 
the  Administrator  of  MARAD  as  the 
Administrator  deems  appropriate  to 
allow  the  Administrator  to  determine 
whether  such  individual  or  entity  has 
exceeded  either  such  percentage.  The 
Administrator  shall  make  a  finding  as 
soon  as  practicable  upon  such  request 
and  shall  submit  such  finding  to  the 
North  Pacific  Council  and  the  Secretary 
of  Commerce. 

International  Agreements 

Subsection  213(g)  of  the  AFA 
specifies  that  in  the  event  the  new  U.S. 
ownership  and  control  requirements  or 
preferred  mortgage  requirements  of 
subtiUe  I  of  the  Act  are  deemed  to  be 
inconsistent  with  an  existing 
international  agreement  relating  to 
foreign  investment  with  respect  to  a 
specific  owner  or  mortgagee  on  October 
1,  2001  of  a  vessel  with  a  fishery 
endorsement,  that  the  provision  shall 
not  apply  to  that  specific  owner  or 
mortgagee  with  respect  to  that  particular 
vessel  to  the  extent  of  the  inconsistency. 
Subsection  (g)  does  not  exempt  any 
subsequent  owner  or  mortgagee  of  the 
vessel,  and  is  therefore  not  an 
exemption  that  "runs  with  the  vessel." 
In  addition,  the  exemption  in  subsection 
(g)  ceases  to  apply  even  to  the  owner  on 
October  1,  2001  of  the  vessel  if  any 
ownership  interest  in  that  owner  is 
transferred  to  or  acquired  by  a  foreign 
individual  or  entity  after  October  1, 
2001. 

What  Information  are  We  Requesting? 

We  are  requesting  comments, 
suggestions  and  information  relating  to 
the  changes  in  the  statutory 
requirements  to  obtain  a  fishery 
endorsement  for  a  documented  vessel  of 
100  feet  or  greater  in  registered  length 
and  the  regulations  necessary  to 
implement  those  requirements. 
Comments  are  requested  specifically  on 
the  questions  presented  below  and  on 
any  other  aspect  that  the  commenter 
believes  would  be  helpful  to  us  in 
drafting  regulations  to  implement  the 
AFA.  Unless  specifically  stated 
otherwise,  when  used  in  the  following 
questions  the  term  "vessel"  refers  to 
vessels  of  100  registered  feet  or  more 
that  have  or  are  seeking  a  fishery 
endorsement. 

Questions 

I.  Financing  and  Mortgages 

We  will  be  reviewing  financing 
transactions  involving  non-section  2 
lending  institutions  to  determine 
whether  covenants  in  these  loan 
documents  convey,  either  directly  or 
indirectly,  control  over  the  vessel  or 


vessel  owner.  We  recognize  that  certain 
loan  covenants  are  not  indicative  of 
control  by  a  non-citizen  lender  over  a 
section  2  citizen  vessel  owner  as 
previously  discussed.  However,  we  are 
seeking  input  regarding  the  typical 
covenants  found  in  loan  documents 
involving  fishing  vessels  that  may  be 
unique  from  those  found  in  other 
commercial  vessel  financing 
arrangements. 

1.  What  are  examples  of  conventional 
covenants  found  in  typical  loan 
documents  involving  the  financing  of 

,  fishing  vessels? 

2.  Are  there  mortgage  covenants  used 
in  traditional  fishing  vessel  financing 
arrangements  concerning  the  use, 
operation,  or  control  of  the  vessel, 
whether  actual  or  contingent,  that  could 
be  considered  to  give  the  lender  or 
mortgagee  control  over  the  vessel,  such 
as  the  ability  to  remove  or  replace  the 
master  of  the  vessel? 

3.  Are  there  standard  mortgage 
covenants  that  we  should  approve  of  in 
advance  for  use,  such  as  the  ability  to 
restrict  the  vessel  owner  from  incurring 
additional  debt  without  the  lender's 
approval,  the  ability  to  restrict  the 
vessel  owner  from  selling  assets  without 
the  lender's  approval,  etc? 

4.  Are  there  mortgage  covenants  that 
should  require  our  approval  on  a  case- 
by-case  basis  prior  to  use? 

5.  Should  loan  agreements  and  other 
agreements  between  section  2  citizen 
owners  of  fishing  vessels  and  foreign 
lenders  be  permitted  to  take  effect  prior 
to  our  approval? 

6.  Foreign  lenders  may  obtain 
preferred  mortgages  on  fishing  vessels 
greater  than  lOO  registered  feet  provided 
they  use  a  trustee  arrangement 
(commonly  referred  to  as  the 
"Westhampton  Trustee").  We  have  long- 
standing experience  in  connection  with 
the  Westhampton  Trustee  and,  prior  to 
its  elimination  by  Congress  along  with 
other  requirements  relating  to 
mortgagees,  we  had  regulations  found  at 
46  CFR  part  221  (1997)  governing  die 
use  of  Westhampton  Trustees.  The  AFA 
revives  the  use  of  the  Westhampton 
Trustee  for  fishing  vessels.  Should  we 
adopt  similar  requirements  under  the 
AFA  to  those  contained  in  our  earlier 
regulations  for  trustees/mortgagees?  Are 
there  other  requirements  that  should  be 
added? 

7.  To  what  extent  are  vessels  financed 
by  fish  processors  or  through  entities 
other  than  traditional  lending 
institutions?  Do  such  financing 
arrangements  contain  covenants  that 
differ  from  covenants  used  by 
traditional  lending  institutions? 

8.  Should  we  preclude  an  entity  that 
has  a  contract  for  the  purchase  of  all  or 
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a  signif  cant  portion  of  a  vessel's  catch 
from  fu  ancing  the  purchase, 
reconst:  uction.  or  any  other  transaction 
relating  to  the  vessel? 

n.  Man  igement  and  Control 

The  /  lFA  directs  us  to  scrutinize 
leases,  i  iharters,  and  similar 
arrange  nents  for  purposes  of 
determi  ning  whether  impermissible 
control  "over  the  management,  sales, 
financii  ig,  or  other  operations  of  an 
entity  "  is  being  conveyed  to  non-section 
2  citize  is.  In  addition,  we  are 
specific  ally  required  under  the  AFA  to 
review  contracts  involving  the  purchase 
over  ex  ended  periods  of  time  of  all,  or 
substantially  all.  of  the  living  marine 
resourc  js  harvested  by  a  fishing  vessel. 

1 .  Ar  !  vessel  management  companies 
frequen  tly  used  in  the  U.S.  fisheries?  If    . 
so.  wha  t  is  their  role;  i.e..  duties  and 
respon;  ibilities. 

2.  Wiat  is  the  role  and  responsibility 
of  a  sail  fs  manager  in  the  fishing 
industr  /?  Should  a  vessel  be  eligible  for 
a  fisher  y  endorsement  if  the  sales 
manage  r  is  not  a  75  percent  owned  and 
control  ed  U.S.  citizen? 

3.  W  lat  types  of  long-term  contracts 
for  sale  of  all  or  a  large  portion  of  the 
catch  fi  om  a  vessel  are  used  in  the 
fishing  industry?  Do  such  contracts  have 
covena  its  that  give  the  purchaser  of  the 
vessel';  catch  control  over  the  operation 
of  the  \  essel  or  the  vessel's  owner? 

4.  Should  a  section  2  citizen  vessel 
owner  )e  precluded  from  entering  into 
an  excl  jsive  sales  contract,  providing 
for  the  sale  of  all  or  a  significant  portion 
of  its  Ci  itch,  with  a  non-section  2  citizen 
entity?  If  allowed,  should  the  terms  of 
these  c  )ntracts  be  restricted  in  any  way? 

5.  W  I  have  consistently  construed  the 
ability  jy  a  non-section  2  citizen  to 
discipl  ne,  remove  or  replace  the  master 
of  a  vei  sel  as  an  indication  of  control 
over  th  3  vessel,  and  the  granting  of  such 
right  tc  a  non-section  2  citizen  as 
prohib  ted.  Are  there  unique 

circum  stances  unknown  to  MARAD 
which  should  be  considered  prior  to 
adoptii  ig  a  similar  requirement  for  U.S. 
docum  anted  vessels  with  a  fishery 
endors  jment? 

6.  Si  ould  every  contract  or  business 
arrang(  ment  that  the  vessel  owner 
enters  nto  with  a  non-section  2  citizen 
require  our  prior  approval?  If  not,  what 
contrai  :ts  or  other  business 

arrangi  iments  should?  Should  it  matter 
whethi  !r  the  business  arrangement 
affects  the  operation  of  the  vessel,  or  is 
it  enov  gh  if  it  affects  the  overall 
operat  on  of  the  fishing  business? 

7.  Sliould  section  2  citizen  owners  of 
such  f  shing  vessels  be  required  to 
submi  the  contracts  or  business 
arrang  sments  for  advance  approval  prior 


to  entering  into  the  transaction?  If  not, 
should  there  be  a  time  imposed  for 
submission  for  approval  after  entering 
into  such  transactions;  i.e.  within  thirty 
(30)  days  or  some  lesser  period? 

8.  The  AFA  requires  that  75  percent 
of  the  interest  in  an  entity  that  owns  a 
vessel  with  a  fishery  endorsement  be 
owned  and  controlled  by  section  2 
citizens  at  each  tier  and  in  the  aggregate. 
If  the  phrase  "in  the  aggregate"  is 
determined  to  preclude  a  non-section  2 
citizen  from  having  a  combined  interest 
from  its  total  participation  at  every  tier 
of  more  than  25%.  what  impact  will  that 
have  on  vessel  owners,  mortgagees, 
lenders,  managers,  etc  .  .  .? 

III.  Fishery  Cooperatives 

We  are  seeking  information  that  will 
help  us  to  evaluate  how  fishery 
cooperatives  should  be  considered  in 
the  context  of  determining  the  U.S. 
citizenship  of  vessel  owners,  especially 
the  role  of  non-section  2  citizen 
participants  in  fishery  cooperatives. 
Responses  to  the  following  questions 
will  assist  in  developing  our 
regulations. 

1 .  Who  can  become  a  member  of  a 
fishery  cooperative?  How  are  fishery 
cooperatives  managed?  Does  a  member 
receive  a  "membership  interest"  in  the 
fishery  cooperative  and  does  each 
member  have  one  vote  or  are  there 
circumstances  whereby  a  member  might 
have  more  than  one  vote  on  matters 
requiring  a  vote  by  the  members? 

2.  What  role  do  shoreside  processors 
play  in  fishery  cooperatives? 

3.  Should  a  non-section  2  citizen  be 
prohibited  from  becoming  a  member  of 
a  fishery  cooperative? 

4.  If  a  fishery  cooperative  enters  into 
any  agreement  with  non-section  2(c) 
citizens,  should  that  agreement  be 
subject  to  our  approval  prior  to  entering 
into  the  agreement  or  within  thirty  (30) 
days  of  entering  into  the  agreement? 

5.  What  types  of  regulatory 
requirements  related  to  the  ownership 
and  control  of  a  vessel  or  vessel  owning 
entity  would  impede  or  facilitate  the 
ability  of  parties  to  enter  into  fishery 
cooperatives? 

rV.  General  and  Procedural 

In  addition  to  the  questions  set  forth 
above,  there  are  a  number  of  areas  in 
which  input  from  the  fishing  industry 
would  be  beneficial  in  developing  our 
regulations.  They  are  as  follows: 

1.  What  regulatory  requirements, 
within  the  framework  of  the  AFA. 
should  we  adopt  to  protect  the  limited 
fishery  resources  and  ensure  that 
qualified  U.S.  citizens  primarily  benefit? 

2.  Subsection  210(e)(2)  of  the  AFA 
directs  the  North  Pacific  Council  to 


establish  an  excessive  share  cap  for  the 
processing  of  pollock  in  the  directed 
pollock  fishery.  At  the  request  of  the 
North  Pacific  Council  or  the  Secretary  of 
Commerce,  an  individual  who  is 
believed  to  have  exceeded  the 
harvesting  or  processing  caps  in  either 
210(e)  (1)  or  (2).  may  be  required 
pursuant  to  subsection  210(e)(3)  to 
submit  such  information  to  the 
Administrator  of  MARAD  as  the 
Administrator  deems  appropriate  to 
allow  the  Administrator  to  determine 
whether  such  individual  or  entity  has 
exceeded  either  percentage.  Should  we 
establish  set  procedures  to  address 
charges  that  a  party  has  exceeded  the 
excessive  share  cap  or  should  findings 
be  made  on  an  ad  hoc  basis? 

3.  What  procedure  should  we  have  for 
findings  under  the  requirements  of  the 
AFA  that  the  vessel  owner  does  not 
qualify  as  a  citizen  for  purposes  of 
obtaining  a  fishery  endorsement? 

4.  Are  there  any  known  conflicts  or 
possible  violation  of  international  treaty 
agreements  created  by  the  imposition  of 
the  section  2(c)  citizenship 
requirements  on  owners  of  U.S. 
documented  vessels  with  a  fishery 
endorsement,  trustees,  and  mortgagees? 

5.  Are  there  any  unique  issues  within 
the  fishing  industry  or  particular 
fisheries  relating  to  the  ownership, 
operation,  management,  control, 
financing,  or  mortgaging  of  fishing 
vessels  of  which  we  should  be  aware  in 
promulgating  rules  to  implement  the 
AFA? 

6.  What  costs  related  to  the 
implementation  of  the  new  citizenship 
and  control  requirements  for  vessels  of 
100  feet  or  greater  mandated  by  the  AFA 
are  likely  to  be  incurred  by  vessel 
owners,  operators  and  managers, 
lending  institutions,  mortgagees,  and 
other  participants  in  the  fishing 
industry? 

Other  Issues 

This  request  for  comments  concerning 
the  desirability  of  rulemaking  is  not 
limited  to  the  foregoing.  We  are  also 
seeking  comments  and/or  suggestions 
concerning  other  issues  that  should  be 
addressed  in  regulations  implementing 
the  requirements  of  the  AFA  for  which 
MARAD  is  responsible. 

Plain  Language 

This  ANPRM  is  one  of  our  first 
rulemaking  documents  to  be  published 
under  the  new  plain  language 
requirements.  We  welcome  any 
comments  and  suggestions  on  the  use 
and  effectiveness  of  plain  language 
techniques  in  this  document  or  other 
suggestions  to  improve  our  use  of  plain 
language  in  future  rulemakings. 
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Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

Any  rule  that  is  promulgated  may  be 
considered  an  economically  significant 
regulatory  action  under  section  3(f)  of 
E.O.  12866;  therefore,  this  rule  has  been 
reviewed  by  OMB.  The  rule  also  is 
considered  significant  under  DOT 
Policies  and  Procedures.  We  cannot 
estimate  at  this  time  whether  this 
rulemaking  will  be  economically 
significant  because  we  have  not 
.published  a  specific  proposal.  A 
preliminary  regulatory  evaluation  will 
be  prepared  that  reflects  the  comments 
to  this  ANPRM. 

Federalism 

We  have  analyzed  this  ANPRM  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  have  determined  that  any 
rule  that  might  be  subsequently 
promulgated  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

Prior  to  commencing  further 
rulemaking,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  requires  us  to 
consider  whether  our  proposals  will 
have  a  significant  impact  on  a  number 
of  small  entities.  "Small  entities" 
include  independently  owned  and 
operated  small  businesses  that  are  not 
dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

Any  regulations  developed  pursuant 
to  this  advance  notice  of  proposed 
rulemaking  may  reasonably  be  expected 
to  affect  the  following  small  entities: 
small  businesses  and  individual  U.S. 
citizens  currently  owning  documented 


fishing  industry  vessels;  individuals  and 
small  businesses  seeking  to  sell  or 
mortgage  documented  fishing  industry 
vessels:  small  businesses  seeking  to 
document  fishing  industry  vessels  in  the 
future;  and  lending  institutions 
engaging  in  fishing  industry  vessel 
financing. 

At  the  present  time,  we  cannot  state 
that  any  further  rulemaking  in  this  area 
will  not  have  a  significemt  economic 
impact  on  a  substantial  number  of  small 
entities.  If  you  believe  that  this 
rulemaking  will  have  a  significant 
economic  impact  on  your  business, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  in  what  way  and 
to  what  degree  this  proposal  will 
economically  affect  your  business.  If 
you  think  that  your  business  qualifies  as 
a  small  entity,  and  that  further 
rulemaking  will  have  a  significant 
economic  impact  on  your  business, 
please  submit  a  comment  explaining 
why  you  think  your  business  qualifies 
as  a  small  entity  and  how  this 
rulemaking  may  economically  affect 
your  business.  In  addition,  we  welcome 
comments  from  anyone  in  the  general 
public  who  believes  that  these 
regulations  may  impact  small  business 
entities. 

Environmental  Impact  Statement 

Any  rule  that  is  subsequently 
promulgated  is  not  expected  to 
significantly  affect  the  environment; 
therefore,  an  Enviroiunental  Impact 
Statement  is  not  likely  to  be  required 
under  the  National  Environmental 
Policy  Act  of  1969.  When  regulations 
are  proposed,  an  appropriate 
determination  will  be  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 


Paperwork  Reduction  Act 

We  cannot  yet  estimate  the  paperwork 
burden  which  may  result  from  any 
further  rulemaking  on  this  issue,  but  it 
is  expected  that  comments  received  on 
this  advance  notice  of  proposed 
rulemaking  will  assist  the  agency  in 
estimating  the  potential  paperwork 
burden,  as  required  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  If  you  have  comments  on 
the  potential  information  collection 
burden,  please  submit  a  comment  (see 
ADDRESSES)  explaining  your  concerns.  If 
new  recordkeeping  requirements  result 
from  future  proposed  rulemaking,  we 
will  submit  those  recordkeeping 
requirements  to  the  Office  of 
Management  and  Budget  for  review. 

Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

International  Trade  Impact  Assessment 

The  final  rule  that  will  result  from 
this  rulemaking  is  not  expected  to 
contain  standards-related  activities  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
If  you  believe  that  this  rulemaking  will 
have  international  trade  impacts,  we 
welcome  your  comments. 

By  order  of  the  Maritime  Administrator. 

Dated:  April  30,  1999. 
Joel  C.  Richard, 
Secretary. 
IFR  Doc.  99-11259  Filed  5-5-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 


Forest 


nee 


Proposcid  Sloan-Kennally  Timber  Sale, 
Payette  National  Forest,  Idaho 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  |ui  environmental  impact 
statemeiit. 

summary:  The  Forest  Service  published 
a  notice  pf  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  proposed  Sloan-Kennally  Timber 
Sale  in  the  Federal  Register  March  19, 
1991,  (Vbl.  56,  No.  53,  p.  11541-11542). 
The  Forast  Service  then  published  a 
revised  iotice  of  intent  in  the  Federal 
Register  September  23,  1994,  (Vol.  59, 
No.  184,  p.  48878)  changing  the  dates 
for  relea  le  of  the  draft  EIS  (DEIS)  and 
final  EIS  (FEIS).  The  revised  notice  is 
hereby  r  svised  to  show  another  change 
in  the  project  schedule.  In  addition,  the 
Fayette  I  Jational  Forest  is  offering 
another  iicoping  opportimity  for 
commen  is  on  the  scope  of  analysis  and 
issues  to  address  in  this  revised  DEIS. 
DATES:  C  omments  must  be  received  by 
June  7,  1999. 

ADDRESSES:  Submit  written  scoping 
comments  to:  Dan  Anderson,  Sloan- 
Kennallj  Timber  Sale  Team  Leader, 
New  Me  idows  Ranger  District,  Payette 
National  Forest,  P.O.  Box  J,  New 
Meadow^,  Idaho  83654,  Fax  (208)  347- 
0309. 

FOR  FURtHER 
Questions 
directed 
347-03GP 


INFORMATION  CONTACT: 

about  the  project  should  be 

to  Dan  Anderson,  phone  (208) 


SUPPLEMENTARY  INFORMATION:  Payette 
Nationa  Forest  issued  a  DEIS  on  the 
Sloan-K(  innally  Project  in  August  1994, 
but  beca  ise  large  fires  burned  on  the 
Payette  1  ater  that  year  and  the  priorities 
of  the  Fc  rest  shifted  to  subsequent 
timber  s  ilvage  efforts,  the  FEIS  was 
never  is!  ued.  Due  to  the  elapsed  time, 
the  inco:  poration  of  the  Inland  Native 


Fish  Strategy  (INFISH)  into  the  Forest 
Plan,  the  issuance  of  an  interim  roadless 
policy  for  the  agency,  and  the  listing  of 
bull  trout  under  the  Endangered  Species 
Act,  the  Forest  expects  to  issue  a  revised 
DEIS  in  June  1999,  and  a  FEIS  in 
October  1999. 

The  agency  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  is  continuing  on  the 
proposal  so  that  interested  and  affected 
people  know  how  they  may  participate 
and  contribute  to  the  final  decision.  The 
Forest  conducted  public  scoping  and 
addressed  comments  in  the  DEIS.  The 
Forest  now  invites  additional  comments 
on  the  scope  of  the  analysis  and  the 
issues  to  address  in  the  revised  DEIS. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  particularly  during  scoping  of 
issues  and  during  review  of  the  revised 
DEIS. 

The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be.  analyzed  in 
detail. 

3.  Eliminating  insignificant  issues  or 
those  covered  by  a  relevant  previous 
environmental  analysis. 

4.  Determining  potential  cooperating 
agencies  and  responsibilities. 

Issues  that  were  considered  and 
analyzed  in  the  DEIS  were  water 
quality,  soil  productivity,  wildlife 
habitat,  roadless  character  and 
wilderness  potential,  biodiversity, 
economics  and  socio-economics,  fish 
habitat,  recreation,  and  visual  quality.  It 
is  important  to  bring  any  new  issues  to 
the  attention  of  the  Forest  now  so  that 
they  may  be  considered  in  the  revised 
DEIS. 

The  Responsible  Official  is  David  F. 
Alexander,  Forest  Supervisor,  Payette 
National  Forest. 

Dated:  April  30,  1999. 
Miera  Crawford, 
External  Relations  Bmnch  Chief. 
[FR  Doc.  99-11336  Filed  5-5-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Proposed  Little  Weiser  Landscape 
Vegetation  Management  Project, 
Payette  National  Forest,  Idaho 

agency:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  the  proposed  Little 
Weiser  Landscape  Vegetation 
Management  Project,  Council  Ranger 
District,  Payette  National  Forest,  Idaho. 
The  proposed  action  would  harvest 
timber  on  3,000  to  3,800  acres,  construct 
about  8  miles  of  new  road,  reconstruct 
approximately  30  miles  of  system  and 
non-system  roads,  obliterate  4.2  miles  of 
roads,  close  approximately  40  miles  of 
existing  non-system  roads,  treat  fuels, 
and  plant  conifer  seedlings  on  2,300  to 
2,600  acres  sifter  harvest.  The  Forest 
Service  will  develop  a  range  of 
alternatives,  including  a  no  action 
alternative,  to  address  issues. 

The  agency  invites  public  comments 
on  the  scope  of  the  analysis  and  issues 
to  be  addressed  in  the  draft 
environmental  impact  statement  (DEIS). 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision  making  process  that  is 
beginning  on  the  proposal  so  that 
interested  and  affected  people  can  know 
how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  must  be  received  by 
June  18,  1999. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to:  Dautis  Pearson, 
Team  Leader,  Council  Ranger  District, 
Payette  National  Forest,  P.O.  Box  567, 
Council,  Idaho  83612.  Fax  (208)  253- 
0109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
should  be  directed  to  Dautis  Pearson, 
phone  (208)  253-4215. 
SUPPLEMENTARY  INFORMATION:  The 
Payette  National  Forest  prepared  an 
environmental  assessment  (EA)  on  this 
Little  Weiser  proposal  in  March  1997. 
The  Forest  Supervisor  signed  a  Decision 
Notice  approving  the  project  on 
December  23,  1997.  In  1998,  a  lawsuit 
challenged  this  project,  among  others.  In 
response  to  a  settlement  agreement 
resolving  the  litigation,  the  Forest 
Supervisor  in  February  1999,  agreed  to 
withdraw  the  decision  and  prepare  an 
environmental  impact  statement  that 
would  update  the  analysis  in  the  EA. 
The  Forest  Supervisor  will  then  issue  a 
new  decision. 

The  Payette  National  Forest  Plan 
(1988)  provides  Forest-wide  direction 
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for  management  of  the  land  and 
resources  of  the  Payette  National  Forest, 
including  this  project  area.  The  project 
would  be  consistent  with  the  Plan  as 
amended  by  the  Inland  Native  Fish 
.    Strategy  (INFISH)  of  1995. 

Public  participation  will  be  important 
at  several  points  during  the  analysis, 
particularly  during  scoping  of  issues 
and  review  of  the  DEIS.  The  first 
opportunity  in  the  process  is  scoping. 
This  notice  begins  the  30-day  scoping 
period. 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
detail. 

3.  Eliminating  insignificant  issues  or 
those  covered  by  a  relevant  previous 
environmental  analysis. 

4.  Determining  potential  cooperating 
agencies  and  responsibilities. 

The  Forest  Service  has  consulted  with 
the  U.S.  Fish  and  Wildlife  Service, 
Department  of  Interior,  on  potential 
impacts  to  threatened  and  endangered 
species. 

Preliminary  issues  include  effects  on 
soils,  water,  fish,  timber,  vegetation, 
wildlife,  fire  management,  heritage 
resources,  recreation,  visual  quality,  and 
socio-economics. 

The  next  major  opportunity  for  public 
input  is  with  the  DEIS.  The  DEIS  will 
analyze  a  range  of  alternatives  to  the 
proposed  action,  including  the  no- 
action  alternative.  The  Forest  expects  to 
file  the  DEIS  with  the  Environmental 
Protection  Agency  (EPA)  for  public 
review  in  July  1999.  EPA  will  then 
publish  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Register.  The  Forest 
Service  invites  public  comments  at  that 
time. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  any  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
courts  may  waive  or  dismiss 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
environmental  impact  statement  (FEIS). 
CityofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 


these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  the  agency  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  DEIS.  Comments  may 
also  address  the  adequacy  of  the  DEIS 
or  the  merits  of  the  alternatives  it 
analyzes.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

The  Forest  Service  will  respond  to 
comments  received  in  the  FEIS  (40  CFR 
1503.4).  The  responsible  official  will 
consider  the  comments,  responses, 
environmental  consequences  disclosed 
in  the  FEIS,  and  applicable  laws, 
regulations,  and  policies  in  making  the 
final  decision  regarding  this  proposal. 
The  responsible  official  will  document 
the  decision  and  reasons  for  it  in  the 
Record  of  Decision.  That  decision  will 
be  subject  to  appeal  under  36  CFR  215. 

David  F.  Alexander,  Forest  Super\'isor 
of  the  Payette  National  Forest,  is  the 
responsible  official  for  this  EIS. 

Dated:  April  30,  1999. 
Miera  Cratvford, 

External  Relations  Branch  Chief. 

[FR  Doc.  99-11337  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  341 0-11 -M 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  May  11,  1999;  9:00  a.m. 
PLACE:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20547. 

CLOSED  MEETING:  The  members  of  die 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 


would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.  (c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)(2)  and  (6)) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  John  Lindburg  at 
(202) 401-3736. 

Dated:  May  3.  1999. 
John  A.  Lindburg, 

Legal  Counsel  and  Acting  Executive  Director. 
[FR  Doc.  99-11474  Filed  5-3-99;  5:08  pml 

BH.UNQ  CODE  8230-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Mexico  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Mexico  Advisory  Committee  to  the 
Commission  will  convene  at  2:00  p.m. 
and  adjourn  at  4:00  p.m.  on  May  26, 
1999,  at  the  Double  Tree  Hotel,  201 
Marquette,  N.W.,  Albuquerque,  New 
Mexico  87102.  The  purpose  of  the 
meeting  is  to  review  current  civil  rights 
developments  in  the  State  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  VVasliington,  DC,  1999. 
Caroi-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  99-11369  Filed  5-5-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  pf  Export  Administration 

Action  Affecting  Export  Privileges; 
William  p.  McNeil  and  American 
Protection  Corporation;  Order  Denying 
Permission  to  Related  Persons  To 
Apply  f6r  or  Use  Export  Licenses 


Willi 
Pittsfield 
Americaj  i 
Woodlan  i 
01201,  ai  d 
Box  422; 
4227 

On  N(Jvember 
Office  o 
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F,  McNeil,  "5  Woodland  Road. 

Massachusetts  01201,  and 

Protection  Corporation,  "5 
Road,  Pittsfield,  Massachusetts 
with  a  mailing  address  at  P.O. 

Pittsfield,  Massachusetts  01202- 


3, 1997,  the  Director, 
Exporter  Services  Bureau  of 
J  idministration,  U.S,  Department 
issued  an  Order  denying 
F.  McNeil's  (McNeil)  export 
!s  until  August  8,  2001  (62  FR 
lyiovember  17,  1997).  The  Order 
on  McNeil  August  8,  1996 
for  violating  the 
Emergency  Economic 
\ct  (currently  codified  at  50 
1701-1706  (1991  &  Supp. 
(|EEPA).  and  was  issued 

to  Section  11(h)  of  the  Export 

ion  Act  of  1979,  as  amended 
codified  at  50  U.S.C.A.  app. 
2490  (1991  &  Supp.  1998))  (the 
Sections  766.25  and  750.8(a) 
Administration 
(15  CFR  parts  730-774) 
the  Regulations).  Section 
of  the  Act  provides  that  any 
1  elated,  through  affiliation, 
ip,  control,  or  position  of 
bility.  to  a  person  who  has  been 
ixport  privileges  as  a  result  of  a 
for  violating  lEEPA,  may,  at 

of  the  Secretary  of 
-  be  denied  export  privileges 
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On  Mkrch  31,  1998,  American 
Protectipn  Corporation  was  notified, 

to  Section  766.23  of  the 
ons,  that  the  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  has  reason  to  believe  that  it 

to  William  McNeil  through 
ownersliip.  control,  position  of 
respons  ibility,  affiliation,  or  other 
conned  ion  in  the  conduct  of  trade  or 
busines ;,  and  that  the  order  issued 


t  expired  on  August  20.  1994.  Executive 
*4  (3  CFR.  1994  Comp.  917  (1995)), 

)V  Presidential  Notices  of  August  15,  1995 
!  95  Comp.  501  (1996)),  August  14.  1996 
I  96  Comp.  298  (1997)).  August  13,  1997 

97  Comp.  306  (1998))  and  August  13. 

■R  44121.  August  17,  1998),  continued  tlie 
A(  ministration  Regulations  in  effect  under 


nt  to  appropriate  delegations  of  authority, 
I  Dr.  OfFice  of  Exporter  Services,  in 
at  an  with  the  Director.  Office  of  Export 
Enforcem  int,  exercises  the  authority  granted  to  the 
Secretary  by  Section  11(h)  of  the  Act. 


against  McNeil  should,  in  order  to 
prevent  evasion,  also  be  made 
applicable  to  American  Protection 
Corporation. 

American  Protection  Corporation 
responded  to  BXA's  notice  on  April  6, 
1998  by  letter  signed  by  McNeil.  McNeil 
stated  in  the  letter  that  he  is  the  sole 
owner  and  only  permanent  employee  of 
American  Protection  Corporation. 
McNeil  also  stated  that  American 
Protection  Corporation  has  not  exported 
any  goods  since  the  denial  order  against 
him  was  issued  on  November  3,  1997, 
and  that  it  will  not  export  any  goods 
until  the  denial  order  is  lifted.  This 
unsupported  statement  by  McNeil  is  not 
sufficient,  however,  to  ensure  that 
American  Protection  Corporation  will 
not  be  used  to  evade  the  order  denying 
McNeil's  export  privileges.  McNeil  still 
is  sole  owner  of  American  Protection 
Corporation,  and  absent  a  related  person 
order,  he  could  easily  use  American 
Protection  Corporation  to  export  to  his 
benefit,  thereby  evading  the  terms  of  the 
order  against  him. 

Therefore,  I  hereby  find  that 
American  Protection  Corporation  is 
related  to  William  F.  McNeil,  a  person 
denied  all  U.S.  export  privileges  until 
August  8,  2001,  through  ownership, 
control,  position  of  responsibility, 
affiliation,  or  other  connection  in  the 
conduct  of  trade  or  business,  and  that, 
in  order  to  prevent  evasion,  the  denial 
order  against  McNeil  issued  on 
November  3,  1997,  should  also  be  made 
applicable  to  American  Protection 
Corporation. 

Accordingly,  the  Order  of  November 
3,  1997,  denying  McNeil  permission  to 
apply  for  or  use  any  export  license, 
including  any  License  Exception,  is 
hereby  amended  to  read  as  follows: 

It  is  ordered: 

I.  Until  August  8,  2001,  William  F. 
McNeil,  #5  Woodland  Road,  Pittsfield, 
Massachusetts  01201,  and  American 
Protection  Corporation,  #5  Woodland 
Road,  Pittsfield,  Massachusetts  01201, 
and  with  a  mailing  address  at  P.O.  Box 
4227,  Pittsfield,  Massachusetts  01202- 
4227.  may  not,  directly  or  indirectly, 
participate  in  any  way,  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering. 


storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  Stats  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations, 

II.  No  person  may,  directly  or 
indirecdy,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  persons  any  item  subject 
to  the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  persons  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  transaction 
whereby  the  denied  persons  acquire  or 
attempt  to  acquire  such  ownership, 
possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  persons  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  persons  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  that  is  owned, 
possessed  or  controlled  by  the  denied 
persons,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  the  denied 
persons  if  such  service  involves  the  use 
of  any  item  subject  to  the  Regulations 
that  has  been  or  will  be  exported  from 
the  United  States.  For  purposes  of  this 
paragraph,  servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

in.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  McNeil  or  to  American 
Protection  Corporation  by  affiliation, 
ownership,  control  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

rV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 


subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S. -origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  August 
8,  2001. 

VI.  A  copy  of  this  Order  shall  be 
deUvered  to  McNeil  and  to  American 
Protection  Corporation.  This  Order  shall 
be  published  in  the  Federal  Register. 

Dated:  April  27,  1999. 
Eileen  M.  Albanese, 
Director,  Office  of  Exporter  Services. 
[FR  Doc.  99-11416  Filed  5-5-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  May  25,  1999,  9:00  a.m., 
Room  3884,  in  the  Herbert  C.  Hoover 
Building,  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  N.W.,  Washington.  D.C.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

Open  Session 

1.  Opening  remarks  by  the 
Chairperson. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulatory 
revisions. 

4.  Update  on  policies  under  review. 

5.  Report  on  proposal  to  amend  the 
Export  Administration  Regulations 
concerning  the  issue  of  "exporter  of 
Record." 

6.  Discussion  on  encryption 
regulations. 

7.  Discussion  on  regulations  regarding 
high  Performance  Computers. 

8.  Update  on  implementation  of 
Wassenaar  Arrangement. 

9.  Discussion  on  compliance  and 
enforcement  issues. 

Closed  Session 

10.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 


A  limited  number  of  seats  will  be 
available  for  the  open  session. 
Reservations  are  not  required.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
matericils  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  BXA  MS:  3876.  15th  St.  and 
Pennsylvania  Ave.,  N.W.,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Coimsel, 
formally  determined  on  January  12, 
1999,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 
.  A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  April  30.  1999. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  99-11306  Filed  5-5-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-351-828);  (C-3S1-829J 

Postponement  of  Final  Determination 
of  Antidumping  and  Countervailing 
Duty  investigations  of  Hot-Roiled  Flat- 
Roiled  Carbon-Quality  Steel  From 
Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  final  determinations  of  the 
antidumping  and  countervailing  duty 
investigations  of  hot-rolled  flat-rolled 
carbon-quality  steel  from  Brazil. 
EFFECTIVE  DATE:  May  6.  1999, 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Ludwig,  Office  of  AD/CVD 
Enforcement,  Group  III,  or  Chris  Cassell, 
Office  of  AD/CVD  Enforcement  Group 
n.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230;  telephone  (202)  482-3833  or 
(202)  482-4847.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  (the 
Act),  as  amended,  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  at  19  CFR  Part  351 
(1998). 

Postponement  of  Final  Determinations 
and  Extension  of  Provisional  Measures 

Pursuant  to  Section  735(a)(2)  of  the 
Tariff  Act,  on  February  2,  1999. 
Companhia  Siderurgica  Nacional  (CSN), 
Usinas  Siderurgicas  de  Minas  Gerais, 
S.A..  (USIMINAS),  and  Companhia 
Siderurgica  Pauhsta  (COSIPA)  requested 
that,  in  the  event  of  affirmative 
preliminary  determination,  the 
Department  extend  the  final 
determination  in  this  case  for  the  full 
sixty  days  permitted  by  statute.  On 
February  4,  1999,  CSN,  USIMINAS,  and 
COSIPA  also  requested  an  extension  of 
the  provisional  measures  (i.e., 
suspension  of  liquidation)  period  from 
foiu-  to  six  months  in  accordance  with 
the  Department's  regulations  (19  CFR 
§  351.210(e)(2)).  On  February  12,  1999. 
the  affirmative  preliminary 
determination  was  signed.  Therefore,  on 
February  26.  1999,  in  accordance  with 
19  CFR  §  351.210(e)(2)(ii),  we  postponed 
this  final  determination  until  no  later 
than  105  days  after  the  publication  of 
the  preliminary  determinations  in  the 
Federal  Register  (see.  Postponement  of 
Final  Determination  of  Antidiunping 
and  Countervailing  Duty  Investigations 
of  Hot-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  fi-om  Brazil  64  FR  9474. 
This  notice  serves  to  postpone  this  final 
determination  for  an  additional  30  days 
(i.e.,  until  no  later  than  135  days  f^fter 
the  date  of  publication  of  the 
preliminary  determination)  as  originally 
requested  by  the  respondents.' 
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on  of  liquidation  will  be 
accordingly, 
adc  ition,  because  the 
counterfailing  duty  investigation  of  hot- 
-rolled  carbon-quality  steel 
from  Brazil  has  been  aligned 
concurrent  antidumping  duty 
investigation  under  section  705(a)(1)  of 
the  time  limit  for  completion  of 
determination  in  the 
countertailing  duty  investigation  will 
le  date.  July  6,  1999,  as  the 
deiermination  of  the  concurrent 
dun:  ping  duty  investigation, 
r  otice  of  postponement  is 
pursuant  to  19  CFR 
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Dated: 

Richard 

Acting  Aisistant 
Adminis\  ration 


h(d 
Og). 

i\pril  28.  1999. 

iV.  Moreland, 

Secretary  for  Import 


[FT?  Doc. 
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BILUNG  CdDE  3510-OS-P 


DEPAR  'ME^f^  OF  COMMERCE 


International  Trade  Administration 

[A-570-a46] 

Brake  Rbtors  From  the  People's 
Republic  of  China:  Preliminary  Results 
of  New  Shipper  Review  and 
Prelimii^ary  Results  and  Partial 
Rescis^on  of  First  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
Internat  onal  Trade  Administration, 
Departn  ent  of  Commerce. 
summary:  On  May  29,  1998,  the 
Departn  ent  of  Commerce  ("the 

published  a  notice  of 
of  an  administrative  review  of 
( liunping  duty  order  on  brake 
m  the  People's  Republic  of 
PRC")  covering  the  period 
OctoberjlO,  1996,  through  March  31, 
1998.  T  le  Department  is  preliminarily 
this  review  in  part  with 
o  respondents  who  had  no 
pmei  ts  of  the  subject  merchandise 
t  le  period  of  review  ("FOR"). 

respondents  that  submitted 
f  onses  to  the  antidumping 
and  are  entitled  to  a 
rate,  we  have  preliminarily 
determihed  that  U.S.  sales  have  not 

e  below  normal  value.  For  the 
-market  economy  ("NME") 
e.,  PRC  government-controlled 
comparties,  including  PRC  companies 

not  respond  to  the  antidumping 
we  are  basing  the 
results  on  "facts  available." 
preliminary  results  are 
in  our  final  results  of 
iniitrative  review,  we  will  instruct 
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the  U.S.  Customs  Service  to  assess  no 
antidumping  duties  on  entries  from  the 
seven  PRC  exporters  that  cooperated  in 
this  review  (including  the  one  new 
shipper  reviewed),  for  which  the 
importer-specific  assessment  rates  are 
zero  or  de  minimis  [i.e.,  less  than  0.50 
percent),  and  to  assess  duties  on  entries 
from  the  other  uncooperative  reviewed 
exporters  at  the  PRC-wide  rate. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  May  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Barbara  Wojcik- 
Betancourt,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-1766  or  (202) 482-0629, 
respectively. 

SUPPLEMENTARY  INFORMATION:  Unless 
otherwise  indicated,  all  citations  to  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  are  references  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations  at  19 
CFR  Part  351  (1998). 

Background 

On  April  14,  1998,  the  petitioner ^ 
requested  an  administrative  review 
pursuant  to  section  751(a)(1)  of  the  Act 
and  section  351.213(b)  of  the 
Department's  regulations  for  three 
exporter/producer  combinations  ^  that 
received  zero  rates  in  the  less-than-fair- 
value  ("LTFV")  investigation  and  thus 
were  excluded  from  the  antidumping 
duty  order  only  with  respect  to  subject 
merchandise  sold  through  the  specified 
exporter/producer  combinations,  and 
the  following  respondents  in  the  LTFV 
investigation:  (1)  Hebei  Metals  and 
Minerals  Import  &  Export  Corporation 
("Hebei");  (2)  Jilin  Provincial  Machinery 
and  Equipment  Import  &  Export 
Corporation  ("Jilin");  (3)  Shandong 
Jiuyang  Enterprise  Corporation 
("Jiuyang");  (4)  Longjing  Walking 
Tractor  Foreign  Trade  Import  &  Export 


'  The  petitioner  is  the  Coalition  for  the 
Preservation  of  American  Brake  Drum  and  Rotor 
Aftermarket  Manufacturers. 

^  The  excluded  exporters/producer  combinations 
are  (1)  China  National  Automobile  Industry  Import 
&  Export  Corporation  ("CAIEC")  or  Shandong 
Laizhou  C.\PCO  Industry  ("Laizhou  CAPCO")/ 
Laizhou  CAPCO;  (2)  Shenyang  Honbase  Machinery 
Co.,  Ltd.  ("Shenyang  Honbase")  or  Laizhou  Luyuan 
Automobile  fittings  Co.,  Ltd.  ("Laizhou  Luyuan")/ 
Shenyang  Honbase  or  laizhou  Luyuan;  and  (3) 
China  National  Machinery  and  Equipment  Import  & 
Export  (Xinjiang)  Co.,  Ltd.  ("Xinjinag")/Zibo  Botai 
Manufacturing  Co.,  Ltd.  (Zibo"). 


Corporation  ("Longjing");  (5)  Qingdao 
Metals,  Minerals  &  Machinery  Import 
and  Export  Corporation  ("Qingdao");  (6) 
Shanxi  Machinery  and  Equipment 
Import  Export  Corporation  ("Shanxi"); 
(7)  Southwest  Technical  Import  & 
Export  Corporation  ("Southwest");  (8) 
Xianghe  Ziehen  Casting  Co.,  Ltd. 
("Xianghe");  (9)  Yantai  Import  &  Export 
Corporation  ("Yantai");  and  (10) 
Yenhere  Corporation  ("Yenhere").  The 
petitioner  also  requested  an 
adminsistrative  review  of  all  other  PRC 
producers  and  exporters  of  the  subject 
merchandise. 

On  April  29,  1998,  the  excluded 
exporters  for  which  the  petitioner 
requested  a  review  contended  that  the 
Department  did  not  have  the  basis  for 
conducting  an  administrative  review  of 
them  because  they  were  excluded  from 
the  antidiunping  duty  order  on  brake 
rotors. 

On  April  30,  1998,  the  Department 
received  a  timely  request  from  Yantai 
Chen  Fu  Machinery  Co.,  Ltd.  ("Chen 
Fu"),  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  section 
351.214(c)  of  the  Department's 
regulations,  for  a  new  shipper  review  of 
this  antidumping  duty  order. 

In  its  April  30,  1998,  request  for 
review,  Chen  Fu  certified  that  id  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  period  covered 
by  the  original  LTFV  investigation  (the 
"POI"),  and  that  is  it  not  affiliated  with 
any  company  which  exported  subject 
merchandise  to  the  United  States  during 
the  POI.  Chen  Fu  also  certified  that  its 
export  activities  are  not  controlled  by 
the  central  government  of  the  PRC. 
Pursuant  to  the  Department's 
regulations  at  19  CFR  351.214(b)(2)(iv), 
Chen  Fu  submitted  documentation 
establishing  the  date  on  which  the 
merchandise  was  first  entered  for 
consumption  in  the  United  States,  the 
volume  of  that  shipment,  and  the  date 
of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

In  accordance  with  section 
751(a)(2)(B)  and  19  CFR  351.214(d),  we 
initiated  a  new  shipper  review  covering 
Chen  Fu  [Brake  Rotors  from  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Review  (63  FR  28355, 
May  22,  1998)). 

Also,  on  April  30,  1998,  seven  PRC 
exporters  ^  requested  an  administrative 
review  pursuant  to  section  751(a)(1)  of 
the  Act  and  section  351.213(b)  of  the 
Department's  regulations,  all  but  one  of 


3  The  seven  PRC  exporters  are  (1)  Beijing 
Xinchangyuan  Automobile  Fittings  Co.,  Ltd. 
("Xinchangyuan");  (2)  Jilin;  (3)  Longjing;  (4) 
jiuyang;  (5)  Xianghe;  (6)  Yantai;  and  (7)  Yenhere. 
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which  (Xinchangyuan)  were  included  in 
the  petitioner's  request. 

On  May  11,  1998,  Chen  Fu  agreed  to 
waive  time  limits  applicable  to  the  new 
shipper  review  and  conduct  the  new 
shipper  review  concurrently  with  the 
administrative  review.  On  May  13, 

1998,  Xinchangyuan  withdrew  its 
request  for  an  administrative  review. 

On  May  22,  1998,  the  Department 
initiated  an  administrative  review 
covering  the  exporters  which  received 
zero  rates  in  the  LTFV  investigation 
(only  with  respect  to  their  U.S.  sales  of 
brake  rotors  produced  by  companies 
other  than  those  included  in  the 
excluded  exporter/producer 
combinations)  and  the  other  producers 
and  exporters  for  which  the  petitioner 
requested  a  review  (Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocations  in  Part  (63  FR  29370, 
29371,  May  29,  1998)). 

Diiring  June  1998,  we  issued  our 
questionnaire  to  the  following  entities: 
(1)  all  companies  listed  in  our  initiation 
notices;  (2)  the  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
("MOFTEC")  for  review  of  the  PRC- 
wide  rate;  and  (3)  the  Chinese  Chamber 
of  Commerce  of  Importers  and  Exporters 
of  Machinery  and  Electronic  Products 
("the  China  Chamber"). 

On  July  24,  1998,  the  respondents  and 
the  petitioners  submitted  publicly 
available  information  ("PAI")  for  use  in 
valuing  the  factors  of  production.  On 
July  31, 1998,  the  parties  submitted 
rebuttal  conmients  on  PAI.  On  August 
10,  1998,  certain  respondents  (namely, 
Chen  Fu,  Jilin,  Longjing,  Jiuyang 
Xianghe,  Yantai  and  Yenhere)  submitted 
their  responses  to  sections  A,  C  and  D 
of  the  antidumping  questionnaire.  In 
September  1998,  we  issued 
supplemental  questionnaires  to  the 
respondents.  In  October  1998,  we 
received  supplemental  questionnaire 
responses  from  the  respondents. 

On  November  10, 1998,  the 
Department  published  in  the  Federal 
Register  a  notice  of  postponement  of  the 
preliminary  results  no  later  than  April 
30.  1999  (63  FR  63026). 

On  February  12,  1999,  Jilin  submitted 
corrections  to  its  section  C  response  in 
anticipation  of  verification.  On  March  2, 

1999,  the  Department  issued  a  decision 
memorandum  which  outlined  the 
Department's  reasons  for  conducting  a 
review  of  the  exporters  rates  of  zero  in 
the  LTFV  investigation  with  respect  to 
shipments  of  merchandise  produced  by 
manufactiu-ers  other  than  those  in  the 
respective  excluded  exporter/producer 
combination.  On  March  11,  1999,  the 
Department  issued  another  decision 
memorandum  ("March  11, 1999, 


Memorandum")  which  stated  that  the 
Department  preliminarily  found  no 
evidence  that  POR  shipments  of 
merchandise  subject  to  order  were  made 
by  the  exporters  that  are  excluded  with 
respect  to  certain  exporter/producer 
combinations. 

Scope  of  Review 

The  products  covered  by  this  review 
are  brake  rotors  made  of  gray  cast  iron, 
whether  finished,  semifinished,  or 
unfinished,  ranging  in  diameter  from  8 
to  16  inches  (20.32  to  40.64  centimeters) 
and  in  weight  from  8  to  45  pounds  (3.63 
to  20.41  kilograms).  The  size  parameters 
(weight  and  dimension)  of  the  brake 
rotors  limit  their  use  to  the  following 
types  of  motor  vehicles:  automobiles, 
all-terrain  vehicles,  vans  and 
recreational  vehicles  under  "one  ton 
and  a  half,"  and  light  trucks  designated 
as  "one  ton  and  a  half." 

Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  further  operations.  Semi- 
finished rotors  are  those  on  which  the 
surface  is  not  entirely  smooth,  and  have 
undergone  some  drilling.  Unfinished 
rotors  are  those  which  have  imdergone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  or  any  original  equipment 
manufacturer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  [e.g. 
General  Motors,  Ford,  Chrysler,  Honda, 
Toyota,  Volvo).  Brake  rotors  covered  in 
this  review  are  not  certified  be  OEM 
producers  of  vehicles  sold  in  the  United 
States.  The  scope  also  includes 
composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  from  the  scope  of  the 
review  are  brake  rotors  made  of  gray 
cast  iron,  whether  finished, 
semifinished,  or  unfinished,  with  a 
diameter  less  than  8  inches  or  greater 
than  16  inches  (less  than  20.32 
centimeters  or  greater  than  40.64 
centimeters)  and  a  weight  less  than  8 
pounds  or  greater  than  45  pounds  (less 
than  3.63  kilograms  or  greater  than 
20.41  kilograms). 

Brake  rotors  are  classifiable  under 
subheading  8708.39.5010  of  the  HTSUS. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  oux  written  description  of  the 
scope  of  this  review  is  dispositive. 

Period  of  Review 

The  POR  covers  the  period  October 
10, 1996,  through  March  31,  1998. 

Rescission 

Pursuant  to  19  CFR  351.213(d)(3),  we 
have  preliminarily  determined  that, 


during  the  POR,  the  exporters  which 
received  zero  rates  in  the  LTFV 
investigation  did  not  make  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR.  Specifically,  we 
preliminarily  determined  that  during 
the  POR.  (1)  neither  CAIEC  nor  Laizhou 
CAPCO  exported  brake  rotors  to  the 
United  States  that  were  manufactured 
by  producers  other  than  Laizhou 
CAPCO;  (2)  neither  Shenyang  Honbase 
nor  Laizhou  Luyuan  exported  brake 
rotors  to  the  United  States  that  were 
manufactured  by  producers  other  than 
Shenyang  Honbase  or  Laizhou  Luyuan; 
and  (3)  Xinjiang  did  not  export  brake 
rotors  to  the  United  States  that  were 
manufactured  by  producers  othw  than 
Zibo  (see  memoranda  dated  March  2 
and  11,  1999,  from  the  team  to  Louis 
Apple,  Office  Director).  In  order  to  make 
this  determination,  we  first  examined 
POR  subject  merchandise  shipment  data 
furnished  by  the  U.S.  Customs  Service. 
We  then  requested  the  U.S.  Customs 
Service  to  examine  the  documentation 
filed  at  the  U.S.  port  for  each  entry 
made  by  the  exporters  at  issue  to 
determine  the  manufacturer  of  the 
merchandise.  Based  on  the  results  of  our 
query  (see  March  11, 1999, 
Memorandum),  we  are  preliminarily 
rescinding  this  review  with  respect  to 
CAIEC,  Laizhou  CAPCO,  Shenyang 
Honbase,  Laizhou  Luyuan  and  Xinjiang. 
However,  we  intend  to  verify  the  U.S. 
shipments  of  brake  rotors  made  by  these 
companies  before  issuing  a  final 
decision  with  respect  to  these 
companies. 

Furthermore,  we  are  rescinding  this 
review  with  respect  to  Southwest, 
which  reported  that  it  made  no 
shipments  of  subject  merchandise 
during  this  POR,  based  on  the  results  of 
our  examination  of  shipment  data 
furnished  by  the  U.S.  Customs  Service. 
Because  the  shipment  data  we  examined 
did  not  show  U.S.  entries  of  brake  rotors 
during  the  POR  from  Southwest  or  its 
affiliated  PRC  producer,  we  pursued  no 
further  this  inquiry  with  the  U.S. 
Customs  Service.  We  are  also  rescinding 
this  review  with  respect  to 
Xinchangyuan  because  it  withdrew  its 
request  for  review  and  no  other 
interested  party  requested  a  review  of 
this  company. 

Separate  Rates 

In  proceedings  involving  NME 
countries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidumping 
duty  deposit  rate.  Of  the  seven 
respondents  that  submitted 
questionnaire  responses,  one  of  the  PRC 
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companies,  Chen  Fu,  is  wholly-owned 
by  private  individuals.  Another 
respondent,  Xianghe,  is  a  joint  venture 
betweeta  Chinese  and  U.S.  companies. 
Another  respondent,  Yenhere,  is  a 
limitea  liability  corporation  in  the  PRC. 
The  foir  other  respondents  are  either 
wholly!  owned  by  "all  the  people"  (Jilin, 
Longjiig,  Yantai)  or  collectively  owned 
(Jiuyang).  Thus,  for  all  seven  of  these 
respondents,  a  separate  rates  analysis  is 
necessary  to  determine  whether  the 
exporters  are  independent  from 
goveminent  control  [see  Notice  of  Final 
Detemynation  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Repubbc  of  China  ["Bicycles")  61  FR 
56570  (April  30.  1996)). 

To  estaolish  whether  a  firm  is 
suffici^tly  independent  from 
goveminent  control  to  be  entitled  to  a 
separatlB  rate,  the  Department  analyzes 
each  e-)  porting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  a  t  Less  Than  Fair  Value:  Sparklers 
from  tt  e  People's  Republic  of  China  (56 
FR  205  38.  May  6,  1991)  and  amplified 
in  the  J  'inal  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  t/ie  People's  Republic  of  China  (59 
FR  225  }5.  May  2. 1994)  ["Silicon 
Carbidi"].  Under  the  separate  rates 
criteria ,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  the 
respondent  can  demonstrate  the  absence 
of  botW  de  jure  and  de  facto  government 
control  over  export  activities. 

1.  Dejnre  Control 

Each  respondent  has  placed  on  the 
admini  strative  record  documents  to 
demon  strate  absence  of  de  jure  control, 
including  the  "Law  of  the  People's 
Republic  of  China  on  Industrial 
Enterptises  Owned  by  the  Whole 
People  "  adopted  on  April  13,  1988 
("the  Industrial  Enterprises  Law");  "The 
Enterpi  ise  Legal  Person  Registration 
Admin  strative  Regulations," 
promu  gated  on  June  13,  1988;  the  1990 
"Regul  ition  Governing  Rural 
Collect  vely-Owned  Enterprises  of 
PRC;  '  1  he  1992  "Regulations  for 
Transfc  rmation  of  Operational 
Mechai  lisms  of  State-Owned  Industrial 
Enterpi  ises"  ("Business  Operation 
Provisians");  and  the  1994  "Foreign 
Trade  Law  of  the  People's  Republic  of 
China." 

As  ir  prior  cases,  we  have  analyzed 
these  li  ws  and  have  found  them  to 
establii  h  sufficiently  an  absence  of  de 
jure  control  of  companies  "owned  by 
the  wh  )le  people,"  privately  owned 
enterpiises.  joint  ventures,  stock 
compai  lies  including  limited  liability 
compaj  lies,  and  collectively  owned 
enterpiises.  See,  e.g..  Final 
Detem  ination  of  Sales  at  Less  than  Fair 


Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China  ["Furfuryl 
Alcohol")  60  FR  22544  (May  8,  1995), 
and  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China  ["Drawer  Slides")  60  FR  29571 
(June  5,  1995).  We  have  no  new 
information  in  this  proceeding  which 
would  cause  us  to  reconsider  this 
determination  with  regard  to  the  seven 
respondents  mentioned  above. 

2.  De  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide  and 
Furfuryl  Alcohol.  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  the  respondents 
are,  in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
("EPs")  are  set  by  or  subject  to  the 
approval  of  a  governmental  authority; 

(2)  whether  the  respondent  has 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  (3)  whether  the 
respondent  has  autonomy  from  the 
government  in  making  decisions 
regarding  the  selection  of  management; 
and  (4)  whether  the  respondent  retains 
the  proceeds  of  its  export  sales  and 
makes  independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  [see  Silicon  Carbide  and  Furfuryl 
Alcohol). 

Each  of  these  seven  respondents 
asserted  the  following:  (1)  it  establishes 
its  own  EPs;  (2)  it  negotiates  contracts, 
without  guidance  from  any 
governmental  entities  or  organizations; 

(3)  it  makes  its  own  personnel 
decisions;  and  (4)  it  retains  the  proceeds 
of  its  export  sales,  uses  profits  according 
to  its  business  needs,  and  has  the 
authority  to  sell  its  assets  and  to  obtain 
loans.  Additionally,  the  respondents' 
questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
POR  does  not  suggest  coordination 
among  exporters.  This  information 
supports  a  preliminary  finding  that 
there  is  de  facto  absence  of 
governmental  control  of  the  export 
functions  of  these  respondents.  See  Pure 
Magnesium  from  the  People's  Republic 
of  China:  Preliminary  Results  of 


Antidumping  Duty  New  Shipper 
Administrative  Review,  62  FR  55215 
(October  23,  1997).  Consequently,  we 
have  preliminarily  determined  that  each 
of  these  respondents  has  met  the  criteria 
for  the  application  of  separate  rates. 

Hebei,  Qingdao  and  Snanxi,  named 
respondents  in  this  review,  did  not 
respond  to  the  questionnaire  issued  in 
this  review.  Hebei,  Qingdao  and  Shanxi 
also  did  not  submit  information  which 
demonstrated  a  de  jure  and  de  facto 
absence  of  government  control  with 
respect  to  each  company's  export 
functions.  Therefore,  we  have 
preliminarily  determined  that  these 
companies  are  not  entitled  to  separate 
rates  in  this  review  and  will  be 
considered  to  be  part  of  the  non- 
responding  PRC  NME  entity. 

Facts  Available 

Section  776(a)(1)  of  the  Act  mandates 
that  the  Department  use  the  facts 
available  if  necessary  information  is  not 
available  on  the  record  of  an 
antidumping  proceeding.  In  addition, 
section  776(a)(2)  of  the  Act  mandates 
that  the  Department  use  the  facts 
available  where  an  interested  party  or 
any  other  person:  (A)  withholds 
information  requested  by  the 
Department;  (B)  fails  to  provide 
requested  information  by  the  requested 
date  or  in  the  form  and  manner 
requested;  (C)  significantly  impedes  an 
antidiunping  proceeding;  or  (D) 
provides  information  that  cannot  be 
verified. 

As  indicated  above,  Hebei,  Qingdao 
and  Shanxi  failed  to  demonstrate  that 
they  are  entitled  to  separate  rates  and 
therefore  are  presumed  to  be  part  of  the 
PRC  entity.  In  response  to  our 
antidumping  questionnaire,  MOFTEC, 
on  behalf  of  the  PRC  NME  entity, 
referred  the  Department  to  the  China 
Chamber  [see  letter  from  MOFTEC  to 
the  Department,  dated  June  26.  1998). 
The  China  Chamber  provided  no 
response  to  oiu-  antidimiping 
questionnaire,  which  it  also  received 
directly  from  the  Department  [see  the 
Department's  cover  letter  and 
questiormaire  to  the  China  Chamber, 
dated  June  30,  1998).  Thus,  the  PRC 
NME  entity  provided  no  questionnaire 
response,  "rherefore,  in  this  case,  the 
PRC  NME  entity,  including  Hebei, 
Qingdao  and  Shanxi,  failed  to  respond 
to  the  Department's  questionnaire. 
Therefore,  by  failing  to  respond  to  the 
Department's  questionnaire  in  this  case, 
the  PRC  NME  entity,  including  Hebei, 
Qingdao  and  Shanxi.  failed  to  cooperate 
to  the  best  of  its  ability.  Where  the 
Department  must  base  the  entire 
dumping  margin  for  a  respondent  in  an 
administrative  review  on  the  facts 
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available  because  that  respondent  failed 
to  cooperate  to  the  best  of  its  ability, 
section  776(b)  also  authorizes  the 
Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record. 

As  adverse  facts  available,  imports  of 
subject  merchandise  from  the  PRC  NME 
entity  (including  Hebei,  Qingdao  and 
Shanxi  and  other  producers/exporters 
who  have  not  qualified  for  a  separate 
rate)  will  be  subject  to  a  PRC-wide  rate 
of  43.32  percent,  which  is  based  on  the 
highest  petition  rate  and  which  is  the 
highest  rate  on  the  record  of  this 
proceeding.  Because  information  from 
the  petition  constitutes  secondary 
information,  section  776(c)  provides 
that  the  Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
("SAA")  (H.  Doc.  316,  103d  Cong.,  2nd 
Sess.  870)  provides  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value. 

During  our  analysis  of  the  petition  in 
the  LTFV  investigation,  we  reviewed  all 
of  the  data  submitted  and  the 
assumptions  that  petitioners  had  made 
when  calculating  estimated  dumping 
margins.  As  a  result  of  our  analysis,  we 
recalculated  the  petition  rate  during  the 
LTFV  investigation  to  correct  the 
petitioner's  methodology  with  respect  to 
certain  factor  values.  See  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake 
Rotors  from  the  People's  Republic  of 
China.  62  FR  9160,  9162  (February  28, 
1997)  {"Brake  Rotors").  Thus,  because 
"we  reviewed  the  petitioner's 
assumptions  and  calculations  from 
which  the  petition  rates  were  derived, 
and  made  appropriate  corrections,  we 
had  determined  in  the  LTFV 
investigation  that  the  petition  rates,  as 
corrected,  had  probative  value.  We  have 
no  new  information  that  would  warrant 
reconsidering  that  decision. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  each  respondent 
to  the  United  States  were  made  at  LTFV, 
we  compared  the  EP  to  the  normal  value 
("NV"),  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below. 

Export  Price 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  unaffiliated 


customers  in  the  United  States  prior  to 
importation  and  constructed  export 
price  methodology  was  not  otherwise 
indicated. 

1.  Chen  Fu,  Jilin,  Jiuyang,  Longjing, 
Xianghe,  Yenhere 

We  calculated  EP  based  on  packed, 
FOB  foreign  port  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight  and 
foreign  brokerage  and  handling  in  the 
PRC,  in  accordance  with  section  772(c) 
of  the  Act.  Because  foreign  inland 
freight  and  foreign  brokerage  and 
handling  fees  were  provided  by  NME 
service  providers  or  paid  for  in  an  NME 
currency,  we  based  those  charges  on 
surrogate  rates  from  India  (see 
"Surrogate  Country"  section  below).  To 
value  foreign  inland  freight,  we  used  the 
average  1994  truck  freight  rate 
contained  in  the  Indian  periodiccd  The 
Times  of  India.  We  have  used  this  same 
rate  in  numerous  NME  cases  in  which 
India  has  been  selected  as  the  primary 
surrogate  {see,  e.g.,  Brake  Rotors,  62  FR 
at  9163).  To  value  foreign  brokerage  and 
handling  expenses,  we  relied  on  public 
information  reported  in  the 
antidumping  investigation  of  stainless 
steel  wire  rod  from  India  {see  Brake 
Rotors  from  the  People's  Republic  of 
China:  Final  Results  ofNe'w  Shipper 
Antidumping  Duty  New  Shipper 
Administrative  Review  (64  FR  9972, 
9974,  March  1,  1999)  {Brake  Rotors  New 
Shipper  Review)]. 

2.  Yantai 

We  calculated  EP  based  on  packed, 
GIF,  CNF  or  FOB  U.S.  port  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight  and 
foreign  brokerage  and  handling  in  the 
PRC,  marine  insurance  and 
international  freight,  in  accordance  with 
section  772(c)  of  the  Act.  As  all  foreign 
inland  freight  and  foreign  brokerage  and 
handling  fees  were  provided  by  NME 
service  providers  or  paid  for  in  a  NME 
currency,  we  valued  these  services 
using  the  Indian  surrogate  values 
discussed  above.  For  marine  insurance, 
we  used  public  information  reported  in 
the  antidumping  investigation  of  sulfur 
dyes,  including  sulfur  vat  dyes,  from 
India.  For  ocean  freight,  we  used 
Yantai 's  reported  expense  because 
Yantai  used  market-economy  freight 
carriers  {see,  e.g..  Brake  Rotors  New 
Shipper  Review.  64  FR  at  9974). 


Normal  Value 

A.  Non-Market  Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  a  NME  country. 
None  of  the  parties  to  this  proceeding 
has  contested  such  treatment. 
Accordingly,  we  calculated  NV  in 
accordance  with  section  773(c)  of  the 
Act,  which  apphes  to  NME  countries. 

B.  Surrogate  Countr}' 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  We  determined  that  India 
is  a  country  comparable  to  the  PRC  in 
terms  of  overall  economic  development 
{see  Memorandum  from  the  Office  of 
Policy  to  Louis  Apple,  dated  June  23. 
1998,  which  was  included  in  the 
Department's  June  24, 1998,  letter  sent 
to  each  interested  party  in  this 
proceeding).  In  addition,  based  on  PAI 
placed  on  the  record,  we  have 
determined  that  India  is  a  significant 
producer  of  the  subject  merchandise. 
Accordingly,  we  considered  India  the 
primary  surrogate  country  for  purposes 
of  valuing  the  factors  of  production  as 
the  basis  for  NV  because  it  meets  the 
Department's  criteria  for  surrogate 
country  selection.  Where  we  could  not 
find  surrogate  values  from  India,  we 
valued  those  factors  using  values  from 
Indonesia. 

C.  Factors  of  Production, 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
factors  of  production  reported  by  the 
companies  in  the  PRC  which  produced 
the  subject  merchandise  for  the 
exporters  which  sold  the  subject 
merchandise  to  the  United  States  during 
the  POR.  To  calculate  NV,  the  reported 
unit  factor  quantities  were  multiplied  by 
publicly  available  Indian  or  Indonesian 
values. 

The  selection  of  the  surrogate  values 
applied  in  this  determination  was  based 
on  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
POR  and  quoted  in  a  foreign  currency, 
we  adjusted  for  infiation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics.  For  a 
complete  analysis  of  surrogate  values, 
see  the  Preliminary  Results  Valuation 


2432( 


Federal  Register/ Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Notices 


Memoi  andum  from  the  Team  to  the 
File,  diited  April  30,  1999  ("Preliminary 
Result!  Valuation  Memorandum"). 

To  V  due  pig  iron,  we  used  domestic 
price  d  ata  in  India  from  the  April  1996- 
March  1997  financial  report  of  Lamina 
Found]  ies  ("Lamina")  and  from  the 
1996  fi  lancial  report  of  Nagpur  Alloy 
Castinj  s  Ltd.  ("Nagpur").  We  removed 
excise  md  sales  taxes  from  the  average 
pig  iroi  I  value  because  the  financial 
reports  indicated  that  these  taxes  were 
includ(  id  in  the  values.  For  steel  scrap, 
ferrositcon,  ferromanganese,  lubrication 
oil  and  limestone,  we  used  average 
values  Dased  on  import  statistics 
spanniig  from  April  1996-July  1997 
from  Xipnthly  Statistics  of  the  Foreign 
Trade  of  India  ("Monthly  Statistics"). 
For  iro:  i  scrap,  we  used  domestic  price 
data  frtm  Lamina's  1996-97  financial 
report  iind  1996-97  import  price  data 
from  \ipnthly  Statistics. 

Certa  in  types  of  rotors  use  steel  sheet, 
lug  bol  s  and  ball  bearing  cups.  For  steel 
sheet,  \  /e  used  October  1997  prices  from 
the  Ind  an  publication  Statistics  for  Iron 
and  Steel  Industry.  For  lug  bolts,  we 
could  I  ot  obtain  a  product-specific 
price  fi  om  India  (see  Notice  of  Final 
Determ  ination  of  Sales  at  Less  Than 
Fair  Vclue:  Bicycles  from  the  People's 
Repubic  of  China  (61  FR  19026,  April 
30,  199  5)  (Comment  17)).  Therefore,  we 
used  import  data  covering  1997  from  the 
Indone  lian  government  publication 
Foreigr  Trade  Statistical  Bulletin.  To 
value  hall  bearing  cups,  we  used  April 
1997-Iiily  1997  import  price  data  from 
Month!  V  Statistics. 

For  c  aking  coal,  we  used  an  average 
of  pricf  s  applicable  during  the  fourth 
quarter  of  1996  from  the  International 
Energy  Agency's  Energy  Price  and 
Taxes,  md  a  1996-1997  price  from  the 
publics  tion  Federation  of  Indian 
Chambers  of  Commerce.  To  value 
firewoc  d,  we  used  a  1990  domestic 
value  h  om  the  USAID  publication 
Market  ng  Opportunities  for  Social 
Forestr  r  in  Uttar  Pradesh.  To  value 
electric  ity,  we  used  a  price  applicable 
during  the  fourth  quarter  of  1996  from 
the  International  Energy  Agency's 
Energy  Price  and  Taxes. 

We  vilued  labor  based  on  a 
regress  on-based  wage  rate,  in 
accordi  nee  with  19  CFR  351.408(c)(3). 

To  v<  lue  selling,  general  and 
admini  itrative  ("SG&A")  expenses, 
factory  overhead  and  profit,  we 
calcula  ed  simple  averages  based  on 
financi  tl  data  from  five  Indian 
produc  3rs.  We  used  only  those 
produc  its'  financial  reports  which  were 
contem  aoraneous  with  the  POR  and  for 
which  'AI  demonstrated  that  those 
compaj  ies  are  producers  of  the  subject 
mercha  adise  (i.e.,  Jayaswals  Neco 


Limited  ("Jayaswals"),  Kalyani  Brakes 
Limited  ("Kalyani"),  Krishna 
Engineering  Works  ("Krishna"),  Nagpur, 
and  Rico  Auto  Industries  Limited 
("Rico")).  We  did  not  use  the  financial 
reports  of  Lamina  or  Brakes  India 
Limited  in  calculating  the  surrogate 
percentages  because  we  have  no  PAI 
which  demonstrates  that  these  two 
companies  are  producers  of  the  subject 
merchandise.  Where  appropriate,  we 
removed  from  the  surrogate  overhead 
and  SG&A  calculations  the  excise  duty 
amount  listed  in  the  financial  reports 
(see  Brake  Rotors.  62  FR  at  9164).  We 
made  certain  adjustments  to  the 
percentages  calculated  as  a  result  of 
reclassifying  expenses  contained  in  the 
financial  reports. 

In  utilizing  the  financial  data  of  the 
Indian  companies,  we  treated  the  line 
item  labeled  "stores  and  spares 
consumed"  as  part  of  factory  overhead 
because  stores  and  spares  are  not  direct 
materials  consumed  in  the  production 
process.  Based  on  PAI,  we  considered 
the  molding  materials  (i.e.,  sand, 
bentonite,  coal  powder,  steel  pellets, 
lead  powder,  waste  oil)  to  be  indirect 
materials  included  in  the  stores  and 
spares  consumed  category  of  the 
financial  statements.  We  based  our 
factory  overhead  calculation  on  the  cost 
of  goods  manufactiired  rather  than  on 
the  cost  of  goods  sold.  We  also  included 
interest  and/or  financial  expenses  in  the 
SG&A  calculation.  In  addition,  we  only 
reduced  interest  and  financial  expenses 
by  amounts  for  interest  income  if  the 
Indian  financial  report  noted  that  the 
income  was  short-term  in  nature.  Where 
a  company  did  not  distinguish  interest 
income  as  a  line  item  within  total  "other 
income,"  we  used  the  ratio  of  interest 
income  to  total  other  income  as  reported 
for  the  Indian  metals  industry  in  the 
Reserve  Bank  of  India  Bulletin  to 
calculate  the  interest  expense  amount. 
For  example,  if  an  Indian  company's 
financial  statement  indicated  that  the 
company  had  miscellaneous  receipts  or 
other  income  under  the  general  category 
"other  income,"  we  applied  a  ratio 
(based  on  data  contained  in  Reserve 
Bank  of  India  Bulletin)  to  that 
miscellaneous  receipts  or  other  income 
figure  in  the  financial  statement  to 
determine  the  amount  associated  with 
short-term  interest  income.  To  avoid 
double-counting,  we  treated  the  line 
item  "packing,  freight  and  delivery 
charges"  as  expenses  to  be  valued 
separately.  Specifically  to  determine 
the  packing  expense,  we  used  the 
respondents'  reported  packing  factors. 
We  used  the  respondents'  reported 
distances  to  determine  the  foreign 
inland  freight  expense.  For  a  further 


discussion  of  other  adjustments  made, 
see  the  Preliminary  Results  Valuation 
Memorandum. 

All  inputs  were  shipped  by  truck. 
Therefore,  to  value  PRC  inland  freight, 
we  used  the  April  1994  truck  rate  from 
the  Times  of  India. 

In  accordance  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Sigma  Corp.  v.  United  States,  1 1 7  F. 
3d  1401  (1997),  we  revised  our 
methodology  for  calculating  source-to- 
factory  surrogate  freight  for  those 
material  inputs  that  are  valued  based  on 
CIF  import  values  in  the  surrogate 
country.  Therefore,  we  have  added  to 
CIF  surrogate  values  from  India  a 
surrogate  freight  cost  using  the  shorter 
of  the  reported  distances  from  either  the 
closest  PRC  port  of  importation  to  the 
factory,  or  from  the  domestic  supplier  to 
the  factory  on  an  import-specific  basis. 

To  value  adhesive  tape,  corrugated 
cartons,  nails,  polyethylene  material  for 
bags,  steel  strap  and  steel  strip,  we  used 
April  1996-July  1997  import  values 
from  Monthly  Statistics.  To  value  pallet 
wood,  we  selected  an  April  1995-March 
1996  import  value  from  Monthly 
Statistics  rather  than  other  1996-97 
values  on  the  record  because  the  more 
contemporaneous  values  appeared 
aberrational  relative  to  the  overall  value 
of  the  subject  merchandise  [see 
Preliminary  Results  Valuation 
Memorandum  for  further  discussion). 

Currency  Conversion 

We  made  currency  conversions 
pursuant  to  section  773A(a)  of  the  Act 
and  section  351.415  of  the  Department's 
regulations  based  on  the  rates  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  782(i)  of  the 
Act  and  19  CFR  351.307,  we  intend  to 
verify  certain  information  relied  upon  in 
making  our  final  results.  In  this  review, 
on  May  5,  1998,  the  petitioner  requested 
the  Department  to  conduct  verification 
of  the  information  and  statements 
submitted  by  the  exporter/producer 
combinations  excluded  from  this  order. 
We  intend  to  verify  several  respondents, 
including  the  exporter/producer 
combinations  excluded  from  the  order, 
in  accordance  with  19  CFR  351.307. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the  seven 
respondents,  who  submitted  full 
responses  to  the  antidumping 
questionnaire,  during  the  period 
October  10,  1996,  through  March  31, 
1998: 
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Manufacturer/producer/exporter 


Yantai  Chen  Fu  Machinery  Co., 
Ud  

Jilin  Provincial  Machinery  & 
Equipment  Import  &  Export 
Corporation  

Longjing  Walking  Tractor  Works 
Foreign  Trade  Import  &  Export 
Corporation  

Shandong  Jiuyang  Enterprise 
Corporation  

Xianghe  Ziehen  Casting  Co.,  Ltd. 

Yantai  Import  &  Export  Corpora- 
tion   

Yenhere  Corporation  

PRC-Wide  Rate 


Margin 
percent 


0.00 


0.00 


0.00 

0.00 
0.00 

0.00 

0.00 

43.32 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  45  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  on 
July  22,  1999. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  may  be 
submitted  not  later  than  July  13,  1999. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  will  be  due  July  20, 
1999.  Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argiunent.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  administrative  and  new 
shipper  review,  including  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  briefs  or  at  the  hearing,  if  held, 
not  later  than  120  days  after  the  date  of 
publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  45  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  the  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(cJ. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Pursuant  to  19  CFR 
351.212(b)(1),  we  will  calculate 
importer-specific  ad  valorem  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  the  dumping 


margins  calculated  for  the  examined 
sales  to  the  total  entered  value  of  those 
same  sales.  In  order  to  estimate  the 
entered  value,  we  will  subtract 
international  movement  expenses  from 
the  gross  sales  value.  In  accordance  with 
19  CFR  351.106(c)(2),  we  will  instruct 
the  Customs  Service  to  liquidate 
without  regard  to  antidumping  duties 
all  entries  of  subject  merchandise 
during  the  POR  for  which  the  importer- 
specific  assessment  rate  is  zero  or  de 
minimis  [i.e.,  less  than  0.50  percent). 
For  entries  subject  to  the  PRC-wide  rate, 
the  Customs  Service  shall  assess  ad 
valorem  duties  at  the  rate  established  in 
the  final  results.  The  Department  will 
issue  appropriate  appraisement 
instructions  directly  to  the  Customs 
Service  upon  completion  of  this  review. 

Cash  Deposit  Requirements 

Upon  completion  of  this  new  shipper 
review,  for  entries  from  Chen  Fu,  we 
will  require  cash  deposits  at  the  rate 
established  in  the  final  results  pursuant 
to  section  751(a)(2)(B)(iii)  of  the  Act  and 
section  351.214(e)  of  the  Department's 
regulations  and  as  further  described 
below. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  these  administrative  and 
new  shipper  antidumping  duty 
administrative  reviews  for  all  shipments 
of  brake  rotors  from  the  PRC  entered,  or 
withdrawm  from  warehouse,  for 
consiunption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  the  cash  deposit  rate  for 
each  reviewed  company  will  be  the  rate 
established  in  the  final  results;  (2)  the 
cash  deposit  rate  for  PRC  exporters  who 
received  a  separate  rate  in  the  LTFV 
investigation  but  who  did  not  export 
subject  merchandise  during  the  POR  or 
for  whom  there  was  no  request  for 
review  [i.e.,  Southwest  and 
Xinchangyuan)  will  continue  to  be  the 
rate  assigned  in  that  investigation;  (3) 
the  cash  deposit  rate  for  the  PRC  NME 
entity  [i.e.,  all  other  PRC  exporters, 
including  Hebei,  Qingdao  and  Shanxi) 
will  be  43.32  percent;  and  (4)  the  cash 
deposit  rate  for  non-PRC  exporters  of 
subject  merchandise  from  the  PRC  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These 
requirements,  when  imposed,  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 


antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

These  administrative  and  new  shipper 
administrative  reviews  and  notice  are  in 
accordance  with  section  751(a)(1)  and 
(2)(B)  of  the  Act  (19  U.S.C.  1675(a)(1) 
and  (2)(B))  and  19  CFR  351.213  and 
351.214. 

Dated:  April  30,  1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

A  dministra  tion . 

[PR  Doc.  99-11422  Filed  5-5-99;  8:45  am] 

BILUNG  COO£  3S10-OS-P 


DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-580-809] 

Circular  Welded  Non-Alloy  Steel  Pipe 
from  ttte  Republic  of  Korea; 
Rescission  of  Antidumping  Duty 
Administrative  Review. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  timely 
withdrawals  of  request  for  review  by  the 
petitioners  and  respondents,  Korea  Iron 
and  Steel  Co.,  Ltd.,  SeAH  Steel 
Corporation  and  Shinho  Steel  Co.,  Ltd., 
the  Department  of  Commerce  is 
rescinding  the  1997/1998  antidumping 
duty  administrative  review  of  circular 
welded  non-alloy  steel  pipe  from  the 
Republic  of  Korea. 
EFFECTIVE  DATE:  May  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alysia  Wilson  or  Cynthia  Thirumalai, 
Import  Administration,  International 
Trade  Administration,  US  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington 
DC  20230;  telephone  (202)  482-0108 
and  482—4087  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  eunendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  all 
references  to  the  Department  of 
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Commerce's  {'the  Department's") 
regulat  ons  are  to  19  CFR  part  351  (April 
1998) 
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is  circular  welded  non-alloy 
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in  outside  diameter,  regardless 
thickness,  surface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
4nd,  beveled  end,  threaded,  or 
and  coupled).  These  pipes  and 
generally  known  as  standard 
tubes  and  are  intended  for  the 
pressure  conveyance  of  water, 
natural  gas.  air,  and  other  liquids 

in  plumbing  and  heating 
,  air-conditioning  units, 

sprinkler  systems,  and  other 
uses.  Standard  pipe  may  also  be 
light  load-bearing  applications, 
for  fence  tubing,  and  as 

pipe  tubing  used  for  framing 
pport  members  for 

or  load-bearing  purposes 
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ndustries.  Unfinished  conduit 
Iso  included  in  this  order. 


aj  e 
aid 


gasBS 


(plain 
thread^ 
tubes 
pipes 
low- 
steam, 
and  gi 
system! 
automatic 
related 
used  fo  ■ 
such  as 
structuj  al 
and  as  i  u 
reconstruction 
in  the 
truckin 
related 
pipe  is 

All 
within 
above 
this  rev 


ci  rbon- 


h 
a-e 


tubular  go^ 

tubing, 

redraw! 

finishec 

Final  I 

Inquiry 

Non 

Brazil, 

and 

1996), 


iV  ^gat. 

y  on 
Al  ov 

Ih 
Vei  tezuela  I 


Ih 


pipe 
pipe  spi  ic 
both  th< 
and  the 
standard 
within 
outline< 
of  a  kin 
are  outs  ide 
antidun  iping 

Impo  t 
current  y 
foUowii  ig 
of  the  U  nited 
subheac  ings 
7306.30 
7306.30  50 
7306.30  50 
Althouj  h 
provide  i 
purpose  s 
scope  0 


steel  pipes  and  tubes 
e  physical  description  outlined 
included  within  the  scope  of 
ew  except  line  pipe,  oil-country 
ods,  boiler  tubing,  mechanical 
jipe  and  tube  hollows  for 
finished  scaffolding,  and 
conduit.  In  accordance  with  the 

ive  Determination  of  Scope 
on  Certain  Circular  Welded 
Steel  Pipe  and  Tube  from 
e  Republic  of  Korea,  Mexico, 

(61  FR  11608.  March  21, 
certified  to  the  API  5L  line- 
ification  and  pipe  certified  to 
API  5L  line-pipe  specifications 
less-stringent  ASTM  A-53 
-pipe  specifications,  which  falls 
e  physical  parameters  as 
above,  and  entered  as  line  pipe 
used  for  oil  and  gas  pipelines 
of  the  scope  of  the 
duty  review. 

s  of  these  products  are 
classifiable  under  the 
Harmonized  Tariff  Schedule 
States  (HTSUS) 
7306.30.10.00, 
50.25,  7306.30.50.32. 
.40,  7306.30.50.55. 
.85,  and  7306.30.50.90. 
the  HTSUS  subheadings  are 
for  convenience  and  customs 
,  our  written  description  of  the 
this  review  is  dispositive. 


Recession  of  1997/98 Antidumping  Duty 
Administrative  Review 

On  December  23,  1998,  we  published 
our  Notice  of  Initiation  of  Antidumping 
and  Countervailing  Administrative 
Reviews  (63  FR  71091-01). 
Subsequently,  we  received  timely 
withdrawals  of  request  for  review  from 
the  petitioners  and  respondents,  Korea 
Iron  and  Steel  Co.,  Ltd.,  SeAH  Steel 
Corporation  and  Shinho  Steel  Co..  Ltd. 
Because  all  requests  for  review  have 
been  withdrawn,  we  are  rescinding  this 
review  in  its  entirety  in  accordance  with 
section  351.213(d)(1)  of  our  regulations. 

This  notice  is  published  in 
accordance  with  section  7770)(1)  of  the 
Act. 

Dated:  April  29. 1999. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  99-11423  Filed  5-5-99;  8:45  am) 
BILUNG  CODE  3510-OS-4> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Initiation  of  New  Shipper  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Administrative 
Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  request 
from  Yancheng  Haiteng  Aquatic 
Products  &  Foods  Co.,  Ltd.  (Yancheng 
Haiteng)  to  conduct  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  (PRC),  which  has  a 
September  anniversary  date.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  this 
administrative  review. 
EFFECTIVE  DATE:  May  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Ellerman,  Laurel  LaCivita  or 
Maureen  Flannery,  AD/CVD 
Enforcement,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone: 
(202)  482-4106,  (202)  482-4236  or  (202) 
482-3020,  respectively. 
SUPPLEMENTARY  INFORMATION: 


The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Departments 's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  Part  351 
(April,  1998). 

Background 

On  March  30,  1999,  the  Department 
received  a  timely  request,  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  and 
section  351.214(c)  of  the  Department's 
regulations,  for  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat,  issued  on  September 
15, 1997. 

Initiation  of  Review 

In  its  request  of  March  30,  1999. 
Yancheng  Haiteng,  as  required  by  19 
CFR  351.214(b)(i)  and  (iii)(A),  certified 
that  it  did  not  export  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI)  (March 
1,  1996  through  August  31,  1996),  and 
that  since  the  investigation  was  initiated 
on  October  23.  1996,  it  has  not  been 
affiliated  with  any  company  which 
exported  subject  merchandise  to  the 
United  States  during  the  POI.  Yancheiig 
Haiteng  further  certified  that  its  export 
activities  are  not  controlled  by  the 
central  government  of  the  PRC, 
satisfying  the  requirements  of  19  CFR 
351.214(b)(2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19 
CFR351.214(b)(2)(iv),  Yancheng  Haiteng 
submitted  docvunentation  establishing 
the  date  on  which  the  subject 
merchandise  was  first  entered  for 
consumption  into  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  its  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

In  accordance  with  section 
751(a)(2)(B)  and  19  CFR  351.214(d),  we 
are  initiating  a  new  shipper  review  of 
the  antidumping  duty  order  on 
freshwater  crawfish  tail  meat  from  the 
PRC.  In  accordance  with  19  CFR 
351.214(h)(1).  we  intend  to  issue 
preliminary  results  of  this  review  no 
later  than  180  days  after  the  date  of 
initiation. 

The  standard  period  of  review  (POR) 
in  a  new  shipper  proceeding  initiated  in 
the  month  immediately  following  the 
semiannual  anniversary  month  is  the 
six-month  period  immediately 
preceding  the  semi-annual  anniversary 
month.  Therefore,  the  POR  for  this  new 
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shipper  review  of  Yancheng  Haiteng  is 
September  1,  1998  through  February  28, 
1999. 

Concurrent  with  publication  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  U.S. 
Customs  Service  to  allow,  at  the  option 
of  the  importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  company  listed  above,  until  the 
completiou  of  the  review. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214. 

Dated:  April  30.  1999. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration . 

IFR  Doc.  99-11421  Filed  5-5-99;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-821-809] 

Postponement  of  Final  Determination 
of  Antidumping  Duty  Investigation  of 
Hot-Rolled  Flat-Rolled  Carbon-Quality 
Steel  From  the  Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  determination  of  antidumping 
duty  investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  final  determination  of  the 
antidumping  duty  investigation  of  hot- 
rolled  flat-rolled  carbon-quality  steel 
(Hot-Rolled  Steel)  from  the  Russian 
Federation  (Russia). 
EFFECTIVE  DATE:  May  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Lyn 
Baranowski  or  Rick  Johnson  at  (202) 
482-3208  or  482-3818,  respectively. 
Office  of  AD/CVD  Enforcement,  Group 
III,  Office  9.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  (the 
Act),  as  amended  are  references  to  the 


provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  at  19  CFR  Part  351 
(1998). 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

On  February  25,  1999,  the  affirmative 
preliminary'  determination  was 
published  in  this  proceeding  [see  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Hot-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  the  Russian  Federation,  64  FR 
9312).  Pursuant  to  section  735(a)(2)  of 
the  Act,  on  March  4,  1999,  respondent 
JSC  Severstal  (Severstal)  requested  that 
the  Department  extend  the  final 
determination  in  this  case  (19  U.S.C. 
1673(a)(2)).  Severstal  also  requested  an 
extension  of  the  provisional  measures 
(i.e.,  suspension  of  liquidation)  period 
from  four  to  six  months  in  accordance 
with  the  Department's  regulations  (19 
CFR  351.210(e)(2)).  Therefore,  in 
accordance  with  19  CFR 
351.210(e)(2)(ii),  because  (1)  our 
preliminary  determination  is 
affirmative,  (2)  respondent  requesting 
the  postponement  represents  a 
significant  proportion  of  exports  of  the 
subject  merchandise  from  Russia,  and 
(3)  no  compelling  reasons  for  denial 
exist,  we  are  postponing  this  final 
determination  for  31  days  until  June  10, 
1999  (see  Memorandum  from  Joseph 
Spetrini  to  Richard  Moreland  dated 
April  28,  1999).  Suspension  of 
liquidation  will  be  extended 
accordingly. 

This  notice  of  postponement  is 
published  piusuant  to  19  CFR 
351.210(g). 

Dated:  April  28,  1999. 
Richard  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-1128.1  Filed  5-5-99:  8:45  am] 

BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-846] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  6,  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nithya  Nagarajan,  John  Totaro,  LaVonne 
Jackson,  or  Keir  Whitson,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230: 
telephone:  (202)  482-4243,  (202)  482- 
1374,  (202)  482-0961.  and  (202)  482- 
1394.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  Januarv  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  C.F.R.  part  351 
(1998). 

Final  Determination 

We  determine  that  hot-rolled,  flat- 
rolled,  carbon-quality  steel  products 
( "hot-rolled  steel")  from  Japan  is  being 
sold  in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  Section 
735  of  the  Act.  The  estimated  margins 
are  shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  Preliminary  Determination 
(see  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  from 
Japan.  64  FR  8291  (Feb.  19.  1999)) 
("Preliminary  Determination "),  the 
following  events  have  occiured: 

During  February  and  March  1999, 
respondents  Nippon  Steel  Corporation 
("NSC"),  NKK  Corporation  ("NKK")  and 
Kawasaki  Steel  Corporation  ("KSC") 
submitted  responses  to  the  sales  and 
cost  supplemental  questionnaires  issued 
by  the  Department.  On  Februarv  12. 
1999.  February  25.  1999.  and  March  3. 
1999,  petitioners  submitted  comments 
regarding  the  issue  of  date  of  sale  and 
the  Department's  Japan  sales  and  cost 
verifications.  On  February  19.  1999, 
NKK  filed  an  allegation  of  clerical  error 
and  requested  the  Department  to  issue 
an  amended  preliminary  determination. 
On  March  1,  1999.  NSC  submitted  pre- 
verification  changes  and  new  factual 
information  presumably  discovered 
while  preparing  for  the  sales  verification 
in  Japan.  On  March  4.  1999,  KSC 
submitted  corrections  presumably 
discovered  while  preparing  for  sale? 
verification.  Similarly,  on  March  4, 
1999,  NKK  submitted  pre-verification 
changes  and  new  factual  information 
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ably  discovered  while  preparing 
verification. 
Duriig  February  and  March  1999,  we 
conduc  ted  sales  and  cost  verifications  of 
^KK's  and  KSC's  responses  to 
ant  dumping  questionnaire.  On 
Id,  1999,  we  issued  our  sales  and 
e;  ification  reports  for  all  three 
ing  companies.  Petitioners  and 
pon(  lents  submitted  case  briefs  on 
1999,  and  rebuttal  briefs  on 
1999.  On  April  21,  1999.  the 
Departi^ient  held  a  public  hearing.  In 
on  April  12,  1999,  General 
Corporation  ("GM")  requested  a 
usion  for  hot-rolled  carbon 
both  meets  the  standards  of 
Grade  2  and  is  of  a  gauge 
thinnerlthan  2  mm  with  a  2.5  percent 

tolerance.  On  April  22,  1999, 
ioners  requested  that  certain 
\5 70-50  grade  steel  be  excluded 
investigation.  For  a  more 
discussion  of  scope  issue, 
J  ee  Scope  Amendments 
MemoTwndum,  dated  April  28,  1999. 

Scope  c  f  Investigation 

For  p  LU-poses  of  this  investigation,  the 
produc  s  covered  are  certain  hot-rolled 
flat-roll  id  carbon-quality  steel  products 
of  a  rec  angular  shape,  of  a  width  of  0.5 
inch  or  greater,  neither  clad,  plated,  nor 
coated  vith  metal  and  whether  or  not 
paintec  ,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
success  ively  superimposed  layers) 
regardh  ss  of  thickness,  and  in  straight 
lengths  of  a  thickness  less  than  4.75 
mm  ani  of  a  width  measuring  at  least 
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10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm  but  not 
exceeding  1250  mm  and  of  a  thickness 
of  not  less  than  4  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  these  investigations. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  and/or  niobium  added  to 
stabilize  carbon  and  nitrogen  elements. 
HSLA  steels  are  recognized  as  steels 
with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titanium,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
HTSUS  definitions,  are  products  in 
which:  (1)  iron  predominates,  by 
weight,  over  each  of  the  other  contained 
elements;  (2)  the  carbon  content  is  2 
percent  or  less,  by  weight:  and  (3)  none 
of  the  elements  listed  below  exceeds  the 
quantity,  by  weight,  respectively 
indicated: 

1.80  percent  of  manganese,  or 
1.50  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 


0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.012  percent  of  boron,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical  and 
chemical  description  provided  above 
are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including  e.g.,  ASTM  specifications 
A543,  A387,  A514,  A517,  and  A506). 

•  SAE/AISI  grades  of  series  2300  and 
higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  1.50  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  Abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

•  Hot-rolled  steel  coil  which  meets 
the  following  chemical,  physical  and 
mechanical  specifications: 


Mn 


Si 


Cr 


Cu 




0.30-0.50%       0.50-0.70%       0.20-0.40% 


Ni 


0.10-0.1*% 


0.90%  Max 


0.025%  Max 


0.005%  Max 


0.20%  Max. 


Wi(  th  =  44.80  inches  maximum;  Thickness  =  0.063-0.198  inches; 
Yie  d  Strength  =  50,000  ksi  minimum;  Tensile  Strength  =  70,000-88,000  psi. 
Hot-rolled  steel  coil  which  meets  the  following  chemical,  physical  and  mechanical  specifications: 


Mn 


Si 


Cr 


Cu 


Ni 


Mo 


0.10-0.13%  0.70-0.90%       0.025%  Max      0.006%  Max      0.30-0.50%       0.50-0.70%       0.25%  Max  ..     0.20%  Max  ..     0.21%  Max 


Wiqth  =  44.80  inches  maximum;  Thickness  =  0.350  inches  maximum; 

d  Strength  =  80,000  ksi  minimum;  Tensile  Strength  =  105,000  psi  Aim. 
Hot-rolled  steel  coil  which  meets  the  following  chemical,  physical  and  mechanical  specifications: 


Yie 


010.10-<  .14% 


Mn 


11.30- 
1.80%. 


10.025% 
Max. 


1 .005% 
Max. 


Si 


10.30- 
0.50%. 


Cr 


10.50- 
0.70%. 


Cu 


10.20- 
0.40%. 


Ni 


10.20% 
Max. 


V(wt.l 


010.10 
Max. 


Cb 


0.08%  Max 


Wiqth  =  44.80  inches  maximum;  Thickness  =  0.350  inches  maximum; 

d  Strength  =  80.000  ksi  minimum;  Tensile  Strength  =  105,000  psi  Aim. 

rolled  steel  coil  which  meets  the  following  chemical,  physical  and  mechanical  specifications: 


Yie 


•  Hot 
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0.15% 
Max. 


Mn 


1 .40%  Max 


0.025% 
Max. 


0.010% 
Max. 


Si 


0.50%  Max 


Cr 


1.00%  Max 


Cu 


0.50%  Max 


Ni 


0.20%  Max 


Nb 


0.005% 
Min. 


Ca 


Treated 
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Al 


0.01- 
0.07% 


Width  =  39.37  inches;  Thickness  = 
0.181  inches  maximum:  Yield  Strength 
=  70,000  psi  minimum  for  thicknesses  < 
0.148  inches  and  65,000  psi  minimum 
for  thicknesses  >0.148  inches;  Tensile 
Strength  =  80,000  psi  minimum. 

•  Hot-rolled  dual  phase  steel,  phase- 
hardened,  primarily  with  a  ferritic- 
martensitic  microstructure,  contains  0.9 
percent  up  to  and  including  1.5  percent 
silicon  by  weight,  further  characterized 
by  either  (i)  tensile  strength  between 
540  N/nun2  and  640  N/mm^  and  an 
elongation  percentage  >26  percent  for 
thicknesses  of  2  mm  and  above,  or  (ii) 

a  tensile  strength  between  590  N/mm  ^ 
and  690  N/mm  ^  and  an  elongation 
percentage  >25  percent  for  thicknesses 
of  2mm  and  above. 

•  Hot-rolled  bearing  quality  steel, 
SAE  grade  1050,  in  coils,  with  an 
inclusion  rating  of  1.0  maximum  per 
ASTM  E  45,  Method  A,  with  excellent 
surface  quality  and  chemistry 
restrictions  as  follows:  0.012  percent 
maximum  phosphorus,  0.015  percent 
maximum  sulfur,  and  0.20  percent 
maximum  residuals  including  0.15 
percent  maximum  chromium. 

•  Grade  ASTM  A5  70-50  hot-rolled 
steel  sheet  in  coils  or  cut  lengths,  width 
of  74  inches  (nominal,  within  ASTM 
tolerances),  thickness  of  11  gauge  (0.119 
inch  nominal),  mill  edge  and  skin 
passed,  with  a  minimimi  copper  content 
of  0.20%. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7208.10.15.00, 
7208.10.30.00,  7208.10.60.00, 
7208.25.30.00,  7208.25.60.00, 
7208.26.00.30,  7208.26.00.60, 
7208.27.00.30,  7208.27.00.60, 
7208.36.00.30,  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60, 
7208.38.00.15,  7208.38.00.30, 
7208.38.00.90,  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00,  7210.70.30.00, 
7210.90.90.00,  7211.14.00.30, 
7211.14.00.90,  7211.19.15.00, 
7211.19.20.00,  7211.19.30.00, 
7211.19.45.00,  7211.19.60.00, 
7211.19.75.30,  7211.19.75.60, 
7211.19.75.90,  7212.40.10.00, 
7212.40.50.00,  7212.50.00.00.  Certain 
hot-rolled  flat-rolled  carbon-quality 
steel  covered  by  this  investigation. 


including:  vacuum  degassed,  fully 
stabilized;  high  strength  low  alloy;  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00,  7225.19.00.00, 
7225.30.30.50,  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 
7226.11.10.00,  7226.11.90.30, 
7226.11.90.60,  7226.19.10.00, 
7226.19.90.00,  7226.91.50.00, 
7226.91.70.00,  7226.91.80.00,  and 
7226.99.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
July  1,  1997  through  June  30,  1998. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  Japan  during  the  POI 
are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  eleven 
characteristics  to  match  U.S.  sales  of 
subject  merchandise  to  comparison 
market  sales  of  the  foreign  like  product: 
paint,  quality,  carbon  content,  strength, 
thickness,  width,  coiled  or  non-coiled, 
temper  rolling,  pickling,  edge  trim,  and 
patterns.  These  characteristics  have 
been  weighted  by  the  Department  where 
appropriate.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  the 
antidumping  questionnaire  and 
reporting  instructions. 

Changes  From  the  Department's 
Preliminary  Determination 

The  Department,  upon  review  of  the 
preliminary  margin  calculation 
program,  found  that  there  were  errors 
associated  with  the  calculation  of  the 
difference  in  merchandise  adjustment 
(DIFMER)  in  NKK's  model  match 
program.  The  program  that  we  used, 
failed  to  calculate  the  DIFMER 
adjustment  associated  with  the 
matching  home  market  CONNUM. 
Instead,  the  DIFMER  calculation 
selected  in  the  concordance  program 
was  chosen  from  the  last  comparison. 


resulting  in  the  application  of  an 
incorrect  DIFMER  adjustment.  For  a 
complete  discussion,  please  see  the 
Department's  Final  Determination 
Analysis  Memo,  dated  April  28,  1999. 

Second,  the  Department  disallowed 
KSC's  home  market  technical  service 
expenses  because  these  expenses  could 
not  be  verified.  However,  we  continue 
to  adjust  for  U.S.  technical  service 
expenses.  See  KSC  Home  Market 
Verification  Report,  dated  March  26, 
1999;  see  also  KSC  Final  Analysis 
Memo,  dated  April  28,  1999. 

Third,  the  Department  corrected  the 
model  match  and  margin  programs  for 
all  three  companies  in  calculating 
packing  costs  for  use  in  the  cost  test  and 
constructed  value.  In  the  Preliminary 
Determination,  the  Department 
inadvertently  used  a  sale  specific 
packing  cost  for  use  in  the  calculation 
of  general  and  administrative  ("G&A") 
expenses  and  interest  expenses  in  both 
the  cost  test  and  constructed  value 
analysis.  For  the  final  determination, 
the  Department  has  revised  this  section 
of  the  program  to  calculate  a  weighted- 
average  packing  cost  per  CONNUM  for 
use  in  these  calculations.  For  a  more 
complete  analysis,  please  see  the  Final 
Determination  Analysis  Memo,  dated 
April  28,  1999,  for  all  three  responding 
companies. 

Interested  Party  Comments 

Home  Market  and  U.S.  Sales 

Comment  1 :  Date  of  Sale. 


NKK 

NKK  states  that  the  Department 
should  reaffirm  its  preliminary  finding 
that  the  invoice  date/shipment  date  is 
the  most  appropriate  date  of  sale  for 
NKK.  NKK  argues  that  the  material 
terms  of  sale  were  not  finalized  until 
after  shipment  for  the  majority  of  its 
U.S.  and  home  market  sales  as 
supported  by  documentation  provided 
during  verification.  In  addition,  NKK 
argues  that  the  Department's  regulations 
and  other  determinations  dictate  the  use 
of  date  of  invoice  as  the  date  of  sale. 

NKK  argues  that  its  demonstrated 
sales  process  clearly  indicates  that  the 
invoice  date/shipment  date  best  reflects 
the  date  on  which  the  final  material 
terms  of  sale  were  finalized  during  the 
period  of  investigation,  and  tha' 
material  terms  of  sale,  i.e.  price  and 
quantity,  often  changed  after  the  order 
confirmation  date.  NKK  argues  that  the 


2433  S 


Federal  Register /Vol.  64,  No.  87 /Thursday.  May  6,  1999 /Notices 


Depar  ment  verified  that  a  significant 
portioa  of  home  market  and  U.S.  sales 
had  si  ^ificant  changes  to  price  and/or 
quanti  ty  during  the  POI,  and  therefore 
the  in'  roice/shipment  date  is  the  most 
appro  )riate  date  of  sale  for  NKK's  sales 
of  sub  ect  merchandise. 

Sec(  indly,  NKK  argues  that  the 
Depar  ment's  regulations  indicate  a 
preference  for  the  use  of  date  of  invoice 
as  the  Idate  of  sale  where  changes  from 
the  orKinal  order  occur  on  a  frequent 
basis.  NKK  states  that  the  Department 
established  a  presumption  that  material 
terms  would  be  considered  established 
on  tha  invoice  date  after  adopting 
§351.401(i)  of  its  regulations.  NKK  also 
argue^  that  the  presumption  in  favor  of 
invoic^  date  is  supported  by  the 
language  in  the  preamble  to  the 
regulations  and  that  an  alternative  date 
of  sala  will  be  used  only  when  there  is 
evidence  satisfying  the  Department  that 
the  different  date  better  reflects  the  date 
on  which  the  exporter  or  producer 
establishes  the  material  terms  of  sale. 
NKK  ^gues  that  the  regulations 
therefore  place  the  burden  of  proof  on 
the  patty  claiming  that  another  date  is 
more  appropriate,  and  that  this  burden 
of  pro^f  has  not  been  satisfied  by  record 
evidetce.  Rather,  the  record  supports 
the  fin  ding  that  the  material  terms  of 
sale  ai  e  set  on  the  date  of  shipment/ 
invoicB;  thus,  that  date  is  the  most 
appro  )riate  date  of  sale. 

Peti  ioners  argue  that  the  Department 
may  u  5e  a  date  of  sale  other  than  invoice 
date  il  it  determines  that  an  alternative 
date  n  ore  accurately  reflects  the  date  on 
which  the  material  terms  of  sale  are 
establi  shed.  Petitioners  argue  that  the 
docun  ents  and  information  obtained  at 
NKK's  verification  support  the 
conch  sion  that  the  essential  terms  of 
sale  ai  b  set  on  the  order  confirmation 
date  ai  id  therefore  the  order 
confir  nation  is  the  appropriate  date  of 
sale  for  this  investigation. 

Peti  ioners  contend  that  NKK 
manul  actures  product  to  order  and  that 
the  pr  ncipal  terms  of  sale  are  set  at  the 
point  he  customer  places  the  order. 
Furth(  r,  they  argue  that  although  the 
Depar  ment  examined  numerous 
transa  :tions  at  verification,  the  data 
show  hat  only  a  minuscule  portion  of 
sales  liad  changes  to  material  terms  (i.e., 
price  1  erms).  Petitioners  argue  that,  for 
the  miijority  of  sales,  price  terms  did  not 
chang  J  between  order  confirmation  date 
and  in  voice/shipment  date,  and  that,  in 
instan  ::es  where  changes  did  occur,  they 
were  <  ccoimted  for  after  the  invoice  was 
issuec  .  Petitioners  contend  that  changes 
to  pric  e  terms  which  occur  after 
invoicing  are  not  an  appropriate 
adjust  nent  for  consideration  in  the 
Depar  ment's  date  of  sale  analysis. 


Petitioners  further  argue  that,  in  the 
majority  of  sales  reviewed  at 
verification,  the  quantities  shipped  were 
within  shipping  tolerances  and  should 
therefore  not  be  considered  in  the  date 
of  sale  analysis.  Because  sales  where  the 
quantity  shipped  was  outside  the 
applicable  delivery  tolerances  occurred 
only  in  a  small  number  of  verified 
transactions,  the  order  confirmation 
date  is  the  appropriate  date  of  sale. 
Petitioners  further  argue  that,  in  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  ("Certain  Corrosion-Resistant 
Carbon  Steel  From  Japan"),  64  FR 
12951,  12956-12957  {Mar.l6,  1999),  the 
Department  used  the  order  confirmation 
date  as  the  date  of  sale  under  similar 
factual  circumstances.  Finally, 
petitioners  argue  that  the  Department 
should  use  facts  available  due  to  the  fact 
that  NKK  did  not  report  a  sepcirate 
database  of  sales  based  on  order 
confirmation  date.  According  to 
petitioners,  the  Department  requested 
NKK  to  provide  this  information  in  both 
its  original  questionnaire  as  well  as  its 
supplemental  questionnaire,  and  NKK 
refused  to  provide  the  requested 
information.  Therefore,  since  the  record 
evidence  indicates  that  order 
confirmation  date  is  the  most 
appropriate  date  of  sale,  the  Department 
should  assign  the  highest  dumping 
margin,  or  the  highest  rate  in  the 
petition  as  facts  available. 

NKK  rebuts  petitioners"  arguments 
that  order  confirmation  date  is  the  date 
of  sale.  NKK  argues  that  petitioners  are 
incorrect  in  arguing  that  only  a  few 
transactions  were  reviewed  at 
verification  for  the  Department's  date  of 
sale  analysis.  NKK  argues  that  the 
Department  reviewed  a  large  sample  of 
sales  and  found  that  over  fifty  percent 
of  these  transactions  had  changes  to 
material  terms.  See  NKK  Sales 
Verification  Report,  dated  March  26, 
1999,  at  14.  NKK  argues  that,  contrary 
to  petitioners'  assertion,  the  frequency 
of  changes  for  both  price  and  quantity 
terms  is  sufficiently  large  to  justify 
using  invoice  date  as  the  date  of  sale. 
Secondly,  NKK  argues  that  petitioners' 
contention  that  post-shipment  price 
changes  are  irrelevant  to  the  date  of  sale 
analysis  is  incorrect.  Citing  Diameter 
Circular  Seamless  Carbon  and  Alloy 
Steel  Standard  Line  and  Pressure  Pipe 
from  German:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  13217  (March  18,  1998), 
NKK  argues  that  the  Department  stated 
that  it  will  use  shipment  date  as  a  proxy 
date  for  sales  invoice  after  shipment,  not 
that  all  post-shipment  price  changes  are 


to  be  ignored  in  the  date  of  sale  analysis. 
Third,  NKK  argues  that  the  evidence  on 
the  record  demonstrates  that  the  final 
price  invoiced  was  not  determined  until 
after  shipment  occurred  and  this  differs 
from  the  price  stated  on  the  order 
confirmation.  Fourth,  NKK  contends 
that  each  of  the  cases  cited  by 
petitioners  in  their  argument  can  be 
distinguished  from  the  facts  in  the 
present  case.  NKK  argues  that,  in  each 
of  these  cases,  the  Department  used  the 
order  confirmation  date  because  there 
were  no  changes  to  the  terms  of  sale 
after  the  order  date,  whereas  in  the 
instant  case,  NKK  has  proven  and  the 
Department  has  verified  that  material 
terms  are  not  final  at  order  confirmation 
and  that  material  terms  changed 
frequently.  These  facts,  according  to 
NKK,  support  the  conclusion  that 
shipment/invoice  date  is  the 
appropriate  date  of  sale.  Finally,  NKK 
argues  that  it  is  inappropriate  to  apply 
adverse  facts  available  to  NKK.  NKK 
contends  that  the  Department  gave  NKK 
the  choice  as  to  whether  to  provide  a 
single  sales  database  using  invoice  date 
as  the  date  of  sale  or  to  provide  both 
invoice  date  and  order  confirmation 
date  databases.  NKK  contends  that  it 
chose  to  provide  a  single  database  and 
has  subsequently  proven,  through 
record  evidence,  that  invoice  date  is  the 
appropriate  date  of  sale.  Thus,  there  is 
no  basis  to  use  facts  available. 

Petitioners  rebut  NKK's  argument  that 
invoice  date  is  the  date  on  which 
material  terms  of  sale  are  set  and  should 
be  the  date  of  sale.  Petitioners  reiterate 
their  argimient  that  only  a  small 
percentage  of  home  market  and  U.S. 
sales  had  changes  to  material  terms  after 
the  order  confirmation  date.  Petitioners 
continue  to  argue  that  changes  made 
after  shipment  are  not  an  appropriate 
basis  for  the  Department's  date  of  sale 
analysis.  Petitioners  contend  that  the 
Department's  verification  demonstrates 
that  only  a  few  sales  had  changes  to 
material  terms,  and  state  that  this 
confirms  that  order  confirmation  date  is 
the  appropriate  date  of  sale.  Petitioners 
further  contend  that,  because  NKK 
failed  to  provide  sales  databases  using 
order  confirmation  date  as  the  date  of 
sale,  the  Department  should  apply 
adverse  facts  available.  According  to 
petitioners,  NKK  did  not  report  all  sales 
where  the  order  was  confirmed  within 
the  POI,  therefore  the  necessary  sales 
are  not  on  the  record.  Because  NKK 
failed  to  report  these  sales,  there  is 
justification  for  the  Department  to  reject 
NKK's  response  and  apply  facts 
available. 
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NSC 

NSC  argues  that  the  Department 
should  follow  its  preliminary 
determination  and  continue  using  the 
date  of  shipment  as  the  date  of  sale. 
NSC  argues  that  the  Department  verified 
that  the  essential  terms  of  sale  changed 
between  the  initial  order  and  shipment 
date  for  a  significant  portion  of  home 
market  and  U.S.  sales.  NSC  used  the 
date  of  shipment  as  a  proxy  for  the  date 
of  invoice  because  the  shipment  date 
falls  within  a  short  time  of  the  invoice 
date. 

NSC  argues  that  the  Department's 
regulations  mandate  the  use  of  date  of 
invoice  as  the  date  of  sale,  and  that 
there  is  a  rebuttable  presumption  that 
the  appropriate  date  of  sale  is  the 
invoice  date.  NSC  argues  that  the 
presumption  can  only  be  overcome  by 
compelling  evidence  on  the  record.  NSC 
states  that  the  essential  terms  of  sale  for 
its  sales  of  subject  merchandise  are  not 
finally  established  until,  and  sometimes 
after,  shipment,  and  that  this  supports 
the  presumption  in  favor  of  invoice 
date.  NSC  argues  that  there  is  a  high 
standard  to  be  met  to  overcome  this 
presumption,  and  that  record  evidence 
on  the  frequency  of  changes  and  the 
potential  for  change  to  the  essential 
terms  after  the  initial  order  support  the 
finding  that  invoice  date  is  the 
appropriate  date  of  sale. 

NSC  argues  that  the  Department 
verified  that  material  terms  of  sale 
changed  after  the  initial  order  was 
placed  in  a  significant  portion  of  the 
sales  examined.  In  addition,  respondent 
argues  that  the  Department  verified  that, 
in  the  Japanese  hot-rolled  steel  industry, 
terms  of  sale  are  not  established  until 
the  material  is  shipped  to  the  purchaser. 
Based  on  these  reasons,  NSC  eirgues  that 
the  date  of  shipment/invoice  is  the  most 
appropriate  date  of  sale  as  supported  by 
the  preference  stated  in  the 
Department's  regulations  and  record 
evidence  and  we  should  continue  using 
the  date  of  shipment  as  the  date  of  sale 
for  the  final  determination. 

Petitioners  argue  that  the  Department 
may  use  a  date  of  sale  other  than  invoice 
date  if  it  determines  that  an  alternative 
date  more  accurately  reflects  the  date  on 
which  the  material  terms  of  sale  are 
established.  Petitioners  argue  that  the 
documents  and  information  obtained  at 
NSC's  verification  support  the 
conclusion  that  the  essential  terms  of 
sale  are  set  on  the  order  confirmation 
date  and  therefore  the  order 
confirmation  is  the  appropriate  date  of 
sale  for  this  investigation.  In  sum, 
petitioners  argue  that  there  was  not  a 
significant  portion  of  sales  for  which 
material  terms  of  sale  changed,  and  that 


as  a  result  the  most  appropriate  date  of 
sale  is  the  date  of  order  confirmation. 

Petitioners  argue  that  NSC  only 
produces  merchandise  after  the 
customer  places  the  order  and  that  the 
critical  step  in  determining  the  material 
terms  of  sale  is  the  issuance  of  the  order 
confirmation.  Petitioners  further  argue 
that  the  evidence  examined  at 
verification  supports  the  conclusion  that 
only  modifications  that  occur  between 
order  confirmation  and  shipment  are 
relevant  to  the  date  of  sale  analysis,  and 
that  modifications  which  occur  after 
shipment  are  not  relevant  to  the  date  of 
sale  because  the  Department  does  not 
examine  any  date  after  the  date  of 
shipment  as  a  possible  date  of  sale. 
Petitioners  contend  that  the  data 
examined  at  verification  indicate  that 
only  a  small  portion  of  home  market 
and  U.S.  sales  have  changes  to  either 
price  or  quantity  between  order 
confirmation  and  shipment.  Further, 
they  contend  that  the  analysis  presented 
by  NSC  at  verification  was  incorrect. 
Petitioners  argue  that  their  examination 
of  the  record  shows  that  the  sales  traces 
examined  indicated  changes  after  the 
date  of  shipment  and  are  therefore 
inappropriate  to  use  as  a  basis  for 
examining  the  most  appropriate  date  of 
sale.  In  sum,  the  petitioners  argue  that 
NSC's  claimed  date  of  sale  is  not 
supported  by  record  evidence  and  the 
Department  should  use  the  order 
confirmation  date  as  the  date  of  sale,  as 
it  did  in  Certain  Corrosion-Resistant 
Carbon  Steel  Products  from  Japan  64  FR 
at  12956-57. 

Petitioners  argue  that,  should  the 
Department  choose  to  use  date  of 
invoice  as  the  date  of  sale,  it  should 
employ  a  transaction-specific  date  of 
sale  analysis,  isolate  those  individual 
transactions  for  which  material  terms 
did  not  change,  and  use  the  order 
confirmation  date  as  the  date  of  sale  for 
such  transactions.  In  cases  where  terms 
of  sale  did  change,  the  Department 
could  use  the  date  of  shipment/invoice 
as  the  date  of  sale. 

Petitioners  rebut  NSC's  argument  that 
date  of  shipment/invoice  is  the 
appropriate  date  of  sale.  Petitioners 
argue  that  the  information  on  the  record 
does  not  support  the  conclusion  that  a 
significant  number  of  NSC's  home 
market  and  U.S.  sales  had  changes  to 
material  terms  after  shipment  occurred. 
In  fact,  petitioners  contend  that  only  a 
small  minority  of  reviewed  transactions 
had  changes  to  material  terms  sufficient 
to  justify  the  determination  that 
shipment/invoice  date  is  the 
appropriate  date  of  sale.  In  addition, 
petitioners  state  that  NSC's  argument 
that  there  are  compelling  facts  on  the 
record  to  warrant  the  use  of  shipment/ 


invoice  date  as  the  date  of  sale  creates 
a  new  standard  unsupported  by 
statutory  or  case  precedent.  Further, 
they  claim  that  the  argument  that  there 
is  a  potential  for  change  should  also  be 
disregarded  as  if  is  based  on  a 
misunderstanding  of  the  Department's 
regulations.  Rather,  they  contend  that  it 
would  be  unreasonable  to  use  invoice 
date  as  the  date  of  sale  merely  because 
there  is  a  hypothetical  potential  for 
post-order  modifications.  Petitioners 
conclude  that,  based  on  the  facts  and 
evidence  on  the  record,  the  Department 
should  use  the  order  confirmation  date 
or  the  date  of  the  revised  order 
confirmation  as  the  date  of  sale. 

NSC  rebuts  petitioners'  arguments 
that  order  confirmation  date  is  the  most 
appropriate  date  of  sale  by  reiterating  its 
initial  arguments  on  this  topic.  In 
addition,  NSC  contends  that  petitioners' 
analysis  of  the  information  on  the 
record  is  wrong  both  in  fact  and  in  law. 
NSC  argues  that  petitioners  have 
misread  how  NSC  reports  its  price 
adjustments  after  shipment  and  how 
NSC's  documents  reflect  order 
modifications.  NSC  rebuts  each  of 
petitioners'  points  using  proprietary 
information  which  is  incapable  of 
adequate  public  summary.  NSC  argues 
that  petitioners'  claims  that  order 
modification  is  the  correct  date  because 
changes  in  the  orders  prior  to  shipment 
are  reflected  in  the  order  modification 
and  that  changes  after  shipment  cannot 
be  considered  are  wrong.  According  to 
NSC.  the  Department  may  consider 
potential  for  changes  both  pre-  and  post- 
shipment  in  conducting  its  date  of  sale 
analysis.  In  fact.  NSC  argues,  the 
Department's  questionnaire  instructs 
them  to  report  the  unit  price  recorded 
on  the  invoice  for  sales  shipped  and 
invoiced  in  whole  or  in  part,  which  is 
what  NSC  reported  to  the  Department. 

NSC  argues  that  the  Department's 
regulations  create  a  presumption  in 
favor  of  date  of  invoice  as  the  date  of 
sale,  a  presumption  which  the 
petitioners  have  not  overcome  through 
record  evidence.  NSC  argues  once  again 
that  the  significance  of  potential  for 
change  has  been  supported  by 
Department  precedent.  Thus,  the 
Department  has  concluded  that  simply 
because  the  essential  terms  of  sale  did 
not  change  after  the  initial  contract  date, 
this  does  not  demonstrate  that  essential 
terms  of  sale  were  not  subject  to  change 
after  this  date.  See  Certain  Cold-Rolled 
and  Corrosion-Resistant  Carbon  Steel 
Flat  Products  from  Korea:  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews  ("Carbon  Steel  Flat  Products 
from  Korea").  64  FR  12927.  12335 
(March  16,  1999).  NSC  concludes,  that 
because  the  terms  of  NSC's  sales  of 
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merchandise  remain  subject  to 
throughout  the  sales  process, 
cannot  overcome  the 
ion  in  favor  of  invoice  date. 
,  NSC  argues  that  the  Department 
that  36  percent  of  its  sales 
the  POI  were  in  fact  modified 
order  confirmation  was  issued. 

fact  that  hot-rolled  steel 
s  are  made-to-order  is  not 
conclitive  evidence  that  the  parties 

in  formal  negotiating  and 
contracting  procedures  that  would 

terms  of  sale  which  are  finally 
n  Bvocably  established  at  the 
beginn  ing  of  the  sales  process.  NSC 

that  hot-rolled  steel  is  a 
comra(  tdity  product  that  is  not  sold 
throug  1  a  formal  negotiation  and 
contrai  ;ting  process.  Therefore, 
petitio  lers'  argument  that  hot-rolled 

is  made  to  order  is  irrelevant  to 
3  of  sale  analysis.  NSC  argues 
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the  shipment/invoice  date. 


product 
the  dal 
that,  b, 
the 
sale  is 


presur  ipt 
used  ai  i 


consis 
Speci 
Final 
Than 
Coils  f. 
15465 
that 

practide 
proper 
of  sale 
invoio  I 
frequei  it 
uses  in  voice 


th; 


KSC 

Resf  ondent  argues  that  the 
Depart  nent's  regulation  establishes  a 

ion  that  invoice  date  should  be 
the  date  of  sale.  Respondent  also 
argues  Ithat  the  Department  has 
I  ently  applied  this  rule. 

y,  respondent  cites  Nofice  o/ 
determination  of  Sales  at  Less 

Value:  Stainless  Steel  Plate  in 
'\om  South  Africa,  64  FR  15459, 
March.  31.  1999)  as  evidence 
Department  reaffirmed  its 
of  using  the  invoice  date  as  the 
date  of  sale  when  material  terms 
can  change  between  order  and 
date,  even  if  the  changes  are  not 
and  the  reporting  company 
date  in  its  internal  records. 
Furthermore,  KSC  asserts  that  the 
Depart  nent  has  stated  that  its 

for  invoice  date  is  based  on 
rationales.  First,  the  date  on 
the  terms  of  sales  are  normally 
establi  ;hed  is  the  invoice  date.  Second, 
Department  intends  that  the 

and  verification  of  information 
ified.  resulting  in  predictable 
outcor^es  as  well  as  the  efficient  use  of 
Additionally,  respondent 
that  the  Department  will  use 
date  as  the  date  of  sale  unless 
ma  terial  terms  of  sale,  as  evidence 
record,  are  established  on  a 
date. 
Resj^ondent  argues  that  material 

to  the  terms  of  sale,  affecting 
quantity,  may  and  do  occur 
KSC's  order  confirmation  and 
As  a  result,  the  terms  of  sale 
becom  ?  fixed  and  finalized  on  the 
shipm<  int/invoice  date.  In  certain 
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instances  within  the  home  market,  price 
changes  may  occur  even  after  invoicing. 
Respondent  believes  that  the  fi-equency 
of  material  changes  between  order 
confirmation  and  invoice,  as  seen 
during  verification,  proves  that  the 
invoice  date  should  be  used  as  KSC's 
date  of  sale  because  the  terms  of  sale  are 
final  only  at  invoicing  (even  though  the 
price  may  change  afterward  in  the  home 
market). 

Respondent  also  argues  that  invoice 
date  is  the  date  of  sale  for  KSC  because, 
in  accordance  with  the  Department's 
regulations  which  provide  that  the  date 
of  sales  is  to  be  based  upon  data 
maintained  by  the  respondent  in  the 
ordinary  course  of  business,  the  books 
and  records  of  KSC,  Kawasho 
Corporation  ("Kawasho")  and  Kawasho 
International  USA,  Inc.  ("Kawasho 
International")  are  based  on  invoice 
data.  Additionally,  using  the  invoice 
date  as  the  date  of  sale  results  in  an 
efficient  use  of  resources  by  simplifying 
reporting  and  the  verification  of 
information.  Finally,  respondent  states 
that  by  using  the  invoice  date,  the 
Department  allows  for  predictability  in 
its  proceedings. 

Petitioners  did  not  comment  on  KSC's 
date  of  sale  argument. 

Department's  Position:  We  agree  with 
all  three  respondents  (NSC,  NKK  and 
KSC)  that  invoice/shipment  date  is  the 
correct  date  of  sale  for  all  home  market 
and  U.S.  sales  of  subject  merchandise 
for  each  of  the  responding  companies. 

Under  our  current  practice,  as 
codified  in  the  Department's  Final 
Regulations  at  §  351.401(1),  in 
identifying  the  date  of  sale  of  the  subject 
merchandise,  the  Department  will 
normally  use  the  date  of  invoice,  as 
recorded  in  the  producer's  records  kept 
in  the  ordinary  course  of  business.  See 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand:  Final  Results  of 
Administrative  Review,  63  FR  55578, 
55587  (1998)  ("Pipes  and  Tubes  from 
Thailand").  However,  in  some 
instances,  it  may  not  be  appropriate  to 
rely  on  the  date  of  invoice  as  the  date 
of  sale,  because  the  evidence  may 
indicate  that  the  material  terms  of  sale 
were  established  on  some  date  other 
than  invoice  date.  See  Preamble  to  the 
Department's  Final  Regulations  at  19 
CFR  Part  351  ("Preamble"),  62  FR  27296 
(1997).  Thus,  despite  the  general 
presumption  that  the  invoice  date 
constitutes  the  date  of  sale,  the 
Department  may  determine  that  this  is 
not  an  appropriate  date  of  sale  where 
the  evidence  of  the  respondent's  selling 
practice  points  to  a  different  date  on 
which  the  material  terms  of  sale  were 
set. 


In  this  investigation,  in  response  to 
the  original  questionnaire,  NSC  and 
NKK  reported  invoice/shipment  date  as 
the  date  of  sale  in  both  the  U.S.  and 
home  markets.  KSC  reported  order 
confirmation  date  as  the  date  of  sale 
based  on  the  belief  that  that  is  what  the 
Department  wanted.  However,  KSC  also 
provided  sales  databases  using  invoice/ 
shipment  date  as  the  date  of  sale,  and 
continued  to  argue  that  this  would  be  a 
more  appropriate  date  of  sale.  To 
ascertain  whether  NSC,  NKK  and  KSC 
accurately  reported  the  date  of  sale,  the 
Department  included  in  its  January  4, 
1999  supplemental  questionnaire  a 
request  for  additional  information 
regarding  changes  in  terms  of  sale 
subsequent  to  order  date.  In  its  January 
25,  1999  response,  NSC,  NKK  and  KSC 
indicated  that  there  were  numerous 
instances  in  which  terms  such  as  price 
and  quantity  changed  subsequent  to  the 
confirmation  of  the  original  orders  in 
the  U.S.  and  home  markets.  NSC,  NKK 
and  KSC  cited  specific  figures  for  each 
type  of  change.  For  purposes  of  our 
Preliminary  Determination,  we  accepted 
the  date  of  invoice  as  the  date  of  sale 
subject  to  verification.  See  Preliminary 
Determination,  64  FR  at  8294. 

At  verification,  we  carefully  examined 
NSC's,  NKK's  and  KSC's  selling 
practices.  We  found  that  each  company 
records  sales  in  its  financial  records  by 
date  of  invoice/shipment.  For  the  home 
market,  we  reviewed  several  sales 
observations  for  which  the  price  and 
quantity  changed  subsequent  to  the 
original  order  (see  Home  Market 
Verification  Reports,  dated  March  26, 
1999  for  the  respective  companies).  For 
the  U.S.  market,  we  reviewed  several 
instances  in  which  terms  of  sale 
changed  subsequent  to  the  original 
order.  Based  on  respondents' 
representations,  and  as  a  result  of  our 
examination  of  each  company's  selling 
records  kept  in  the  ordinary  course  of 
business,  we  are  satisfied  that  the  date 
of  invoice/shipment  should  be  used  as 
the  date  of  sale  because  it  best  reflects 
the  date  on  which  material  terms  of  sale 
were  established  for  NSC's,  NKK's  and 
KSC's  U.S.  and  home  market  sales. 

We  disagree  with  the  petitioners' 
claim  that,  since  the  terms  do  not 
change  after  the  order  confirmation 
date,  the  order  date  (or  the  final  change 
order  date)  is  the  most  appropriate  date 
of  sale  for  NSC's,  NKK's  and  KSC's  U.S. 
and  home  market  sales.  The  fact  that 
terms  often  changed  subsequent  to  the 
original  order,  and  even  after  an  initial 
order  confirmation,  suggests  that  these 
terms  remained  subject  to  change 
(whether  or  not  they  did  change  with 
respect  to  individual  transactions)  until 
as  late  as  the  invoice  date.  For  sales  that 
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we  reviewed,  we  found  this  to  be  true 
for  material  terms  of  sale  such  as  price 
and  quantity,  including  quantity 
changes  outside  of  established 
tolerances.  The  Department's  decision 
in  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Japan,  64  FR 
12951,  12958  {Mar.  16,  1999)  should, 
therefore,  not  be  followed  in  this  case. 
In  that  case,  the  Department  found  that 
the  material  terms  of  sale  were 
established  on  the  date  of  the  final  order 
confirmation  and  that  there  were  no 
material  changes  thereafter.  As  stated  in 
the  Federal  Register  notice,  the 
Department  in  that  case  foimd  that  there 
were  no  changes  between  the  final 
revised  order  confirmation  and  the 
shipment/invoice  date.  In  addition,  in 
the  Corrosion-Resistant  Steel  case,  there 
was  no  discussion  on  the  possibility  or 
fi'equency  of  changes  between  the 
original  order  confirmation,  any  revised 
order  confirmations,  the  invoice,  and 
changes  subsequent  to  the  invoice.  The 
facts  of  the  instant  case  are 
distinguishable.  In  the  instant  case, 
pursuant  to  oui  findings  at  verification, 
the  Department  determines  that  there 
are  changes  between  the  original  order 
confirmation  date  [i.e,  the  date  of  sale 
proposed  by  petitioner),  the  invoice  date 
(i.e.,  the  date  of  sale  proposed  by 
respondents),  and  in  certain  instances 
changes  which  occur  after  the  invoice 
date  for  a  significant  number  of 
individual  transactions.  Each  of  these 
facts  distinguishes  the  factual  record  in 
the  current  case  from  the  Department's 
decision  in  the  Corrosion-Resistant  Steel 
case.  Therefore,  pursuant  to  our  findings 
at  verification,  we  have  determined  that 
invoice  date  is  the  appropriate  date  of 
sale  for  NSC's,  NKK's  and  KSC's  sales, 
as  it  most  accurately  represents  the  date 
on  which  the  material  terms  of  sale  are 
established. 

In  addition,  the  Department  has  also 
examined  the  time  lags  between  order 
date  and  invoice  date  to  determine 
whether  it  was  appropriate  to  use  order 
date  as  the  date  of  sale  dates.  See 
Circular  Welded  Non- Alloy  Steel  Pipe 
from  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  ["Steel  Pipe  from 
Korea").  63  FR  32833,  32835  (June  16, 
1998).  However,  it  is  important  to  note 
that,  in  Steel  Pipe  from  Korea,  the 
Department  found  that  "{t}he  material 
terms  of  sale  in  the  United  States  are  set 
on  the  contract  date  and  any  subsequent 
changes  are  usually  immaterial  in 
nature  or,  if  material,  rarely  occur."  Id., 
63  FR  at  32836.  In  contrast,  NSC,  NKK 
and  KSC  each  reported  that  there  were 
numerous  instances  of  changes  in  terms 
of  sale  between  the  initial  order  date, 


and  the  shipment/invoice  date. 
Therefore,  invoice  date  is  the  most 
appropriate  date  of  sale, 
notwithstanding  some  time  lag  between 
order  confirmation  and  invoice.  As 
noted  above,  we  observed  a  significant 
number  of  such  instances  at  verification 
where  changes  did  occuir  between  order 
confirmation  and  invoice. 

We  also  disagree  with  petitioners' 
assertion  that  NSC's,  NKK's  and  KSC's 
reported  sales  information  was 
inaccm-ate  and  incomplete.  During  the 
course  of  sales  verifications,  the 
Department  requested  specific 
documentation  from  each  of  the 
responding  companies  in  support  of  its 
claim  that  the  date  of  invoice  should  be 
used  as  the  date  of  sale.  NSC,  NKK  and 
KSC  complied  with  the  verifiers'  request 
for  sales  trace  documentation,  and  the 
Department  utilized  the  purchase  order, 
order  confirmation  and  invoice 
information  provided  by  each  company 
as  part  of  the  basis  for  its  decision  on 
this  issue.  At  verification,  the 
Department  also  clarified  which 
quantity  changes  were  and  were  not 
within  tolerance,  and  used  this 
information  in  conducting  its  date  of 
sale  analysis. 

Finally,  we  have  not  accepted 
petitioners'  suggestion  that  the 
Department  should  use  a  transaction- 
specific  date  of  sale  methodology.  While 
this  may  be  appropriate  for  products 
involving  only  a  handful  of  sales  within 
the  period  of  investigation  or  review, 
such  an  approach  would  impose  a  very 
substantial  undue  burden  on  both 
respondents  and  the  Department  in 
terms  of  reporting  and  verification.  As 
explained  in  the  Preamble  to  the 
Department's  regulations,  the  use  of  a 
single  date  of  sale  for  each  respondent 
makes  more  efficient  use  of  the 
Department's  resoxirces  and  enhances 
the  predictability  of  outcomes.  See  62 
FR  at  27348. 

Comment  2:  Preliminary 
Determination  of  Critical 
Circumstances. 

NKK 

NKK  argues  that  the  Department's 
preliminary  finding  of  critical 
circumstances  is  not  supported  by  the 
facts  on  the  record.  First,  NKK  states, 
there  is  no  history  of  dumping  with 
respect  to  this  product;  thus,  the 
Department  must  find  "knowledge  of 
dumping"  in  order  to  find  critical 
circumstances.  In  this  respect,  NKK 
states,  the  Department  normally  relies 
on  company-specific  margins  of  over  25 
percent  to  impute  knowledge  of 
dumping.  NKK  claims  that  its  final 
margin,  if  adjusted  for  the  alleged 
clerical  error,  will  not  exceed  25  percent 


and  will  therefore  not  meet  the  first 
statutory  criterion  for  finding  critical 
circumstances.  NKK  argues  that 
although  the  Department  relied  on 
margins  alleged  in  the  petition  in  its 
preliminary  critical  circumstances 
finding,  there  is  no  basis  for  not  using 
company-specific  margins  in  the  final 
critical  circumstances  determination. 

Second,  NKK  argues  that  its 
shipments  were  not  massive  during  the 
three  months  immediately  preceding 
and  the  three  months  immediately 
following  the  filing  of  the  petition.  NKK 
argues  that  the  Department's 
longstanding  practice  is  to  compare  the 
volume  of  shipments  during  the  three 
months  preceding  the  filing  of  the 
petition  with  the  volume  of  shipments 
in  a  comparable  period  following  the 
filing  of  the  petition.  The  Department 
deviated  from  this  practice  in  its 
preliminary  determination  as  to  critical 
circumstemces,  comparing  instead  the 
December  1997-April  1998  period  to 
the  May  1998-September  1998  time 
period.  NKK  argues  that  there  is  no 
basis  for  the  use  of  this  time  period  to 
support  a  finding  of  critical 
circumstances,  and  that  the  evidence  on 
the  record  does  not  support  a  finding 
that  there  were  massive  imports  of  NKK 
merchandise  during  the  appropriate 
comparison  period.  In  addition,  NKK 
argues  that  the  Department's 
conclusions  with  respect  to  importer 
knowledge  of  dumping  based  on  press 
reports  and  rumors  about  the  possibility 
of  antidumping  cases  were  contradicted 
by  price  increases  during  the  same  time 
period.  Respondent  argues  that  the 
Department's  reliance  on  vague  news 
articles  and  press  reports  placed  on  the 
record  prior  to  the  preliminary 
determination  as  to  critical 
circiunstances  was  misplaced  because 
these  sources  did  not  clearly  indicate 
that  it  was  likely  that  the  domestic 
industry  would  file  antidumping  cases 
against  hot-rolled  steel  from  Japan.  NKK 
concludes  that,  due  to  the  serious 
economic  consequences  a  finding  of 
critical  circumstances  could  involve  for 
itself  and  its  customers,  the  Department 
should  utilize  company-specific  import 
data  for  its  final  critical  circumstances 
determination.  If  it  does  so,  NKK  claims, 
it  must  make  a  negative  finding,  because 
the  "massive  shipments"  criterion  has 
not  been  satisfied. 

Petitioners  rebut  NKK's  argument  that 
the  Department's  preliminary 
determination  of  critical  circumstances 
is  not  supported  by  the  information  on 
the  record.  Petitioners  contend  that 
NKK's  argiunent  for  use  of  company- 
specific  shipment  data  is  contrary'  to  the 
Department's  regulations.  According  to 
petitioners,  the  Department  must 
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examine  imports  into  the  United  States 
as  oppjsed  to  shipments,  which  may  or 
may  m  it  correlate  to  imports  during  the 
relevai  it  period.  Secondly,  petitioners 
argue  I  bat,  if  the  Department  were  to  use 
shipmi  snt  data,  this  information  would 
still  nc  t  be  an  accurate  basis  for  analysis 
as  this  would  be  company-specific  data, 
where;  s  the  analysis  should  focus  on 
total  in  iports  from  Japan.  Because  NKK 
has  no  cited  any  authority  for  its 
statemi  snt  that  the  Department  should 


company-specific  critical 


make  a 

circum  stances  finding,  the  Department 
should  affirm  its  preliminary  finding  by 
using  t)tal  imports  from  Japan  as  the 
basis  f(  r  its  critical  circumstances 
determ  nation.  Finally,  petitioners  argue 
that  Nf  :K  and  other  respondents  knew 
that  an  antidumping  investigation  was 
likely,  )ased  upon  the  articles  in  the 
press  p  aced  on  the  record.  Thus, 
petitioi  lers  argue,  the  Department 
should  continue  to  disregard 
responi  lents'  argument  to  the  contrary 
and  bai  e  its  decision  on  record 
evideni  :e. 


NSC 

NSC 
that  the 
critical 
find  a 
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argues 
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u-gues  that  the  statute  requires 
Department,  if  it  is  finding 
[circumstances,  must  first  either 
1:  istory  of  dumping,  or  impute 
of  dumping  and  of  material 
reason  of  dumped  sales.  NSC 
I  hat  the  Department's 
finding  of  critical 

was  based  on  inflated 
and  was  contrary  to  law.  NSC 
1  hat  the  Department's  final 
as  to  critical 
must  be  supported  by 
on  the  record. 
NSC  argues  that  the 

s  reliance  on  allegations 
petition  and  the  use  of  these 

to  make  a  preliminary 
af  critical  circumstances  were 
I  table  precedent.  NSC  states  that 
igations  in  the  petition  do  not 
de|sufficient  support  for  the 

to  impute  knowledge  based 
r  lagnitude  of  dumping  margins 
NSC  argues  that  the  statute 
that  the  Department  conduct  a 
ivestigation  and  determine  that 
i  reasonable  basis  to  believe  or 
that  products  are  being  dumped 
'  ing  a  finding  of  critical 
In  conducting  this 
respondent  argues,  the 
njent  has  never  before  relied 
petition  allegations  to  form  a 
lie  belief  concerning  critical 
ances.  Because  the 

's  preliminary  determination 
id  on  alleged  and  unsupported 
from  the  petition,  it  cannot 
scrutiny.  Therefore,  NSC 


Kins  ■ 


argues,  the  Department  should  not  find 
critical  circumstances  in  the  final 
determination. 

Second,  NSC  argues  that  the 
Department's  preliminary  determination 
of  sales  at  less  than  fair  value  was  based 
on  adverse  inferences  with  no  basis  in 
either  fact  or  law.  Specifically,  NSC 
argues  that  the  use  of  facts  available  for 
NSC's  home  market  freight  cost  and  U.S. 
theoretical  weight  sales  was  not 
supported  by  record  evidence.  NSC 
argues  that  the  Department  cannot  rely 
on  margins  based  on  improper  adverse 
inferences  in  imputing  knowledge  for 
purposes  of  its  final  determination  as  to 
critical  circumstances. 

In  rebuttal,  petitioners  argue  that  the 
Department's  Policy  Bulletin  dated 
October  7,  1998  governs  the  decision 
reached  by  the  Department.  Petitioners 
note  that  NSC  is  incorrect  in  its 
assertion  that  the  Department  has 
unlawfully  taken  a  substantive  action 
adverse  to  it  based  solely  on  the 
information  contained  in  the  petition. 
They  note  that,  under  Article  5.3  of  the 
World  Trade  Organization's  ("WTO") 
Agreement  on  Antidumping  the 
Department  must  examine  the  adequacy 
of  the  evidence  presented  in  the  petition 
and  whether  these  allegations  are 
supported  by  evidence.  Second, 
petitioners  argue  that  the  Department 
should  not  rely  on  NSC's  statutory 
construction  argument,  because  as  NSC 
interprets  the  argument,  the  Department 
would  have  to  issue  questionnaires, 
evaluate  responses  and  calculate 
company-specific  margins  prior  to 
issuing  a  preliminary  critical 
circumstances  determination. 
Petitioners  contend  that  there  is  no  legal 
basis  for  this  argument,  because  the 
requirements  for  a  preliminary  critical 
circumstances  finding  are  not  the  same 
as  those  for  a  preliminary  dumping 
determination.  The  fact  remains, 
petitioners  state,  that  the  primary  factor 
reviewed  for  a  critical  circumstances 
finding  is  whether  there  has  been  a 
massive  increase  in  imports.  Petitioners 
argue  that  the  existence  of  massive 
imports  was  known  at  the  time  the 
petition  was  filed.  They  further  argue 
that,  based  on  this  information,  the 
statute  leaves  it  to  the  Department's 
discretion  to  decide  what  procedures  it 
will  follow  in  determining  whether 
there  is  reason  to  believe  or  suspect  that 
dumping  is  occurring. 

KSC 

KSC  asserts  that  the  Department's 
preliminary  critical  circumstances 
determination  contravened  the  statute. 
First,  KSC  argues  that  the  Department 
does  not  have  the  authority  to  use  a  time 
frame  other  than  the  one  based  upon  the 


date  of  filing  of  the  petition  to 
determine  whether  or  not  there  were 
massive  imports.  Further,  the  articles 
relied  upon  by  the  Department  to 
support  the  use  of  an  earlier-than-usual 
time  frame  do  not  support  a  conclusion 
that  KSC  had  reason  to  believe  a  case 
was  being  filed  or  likely  to  be  filed. 
Second,  KSC  claims  that  it  did  not  have 
massive  imports  during  the  "proper 
time  frame."  Third,  KSC  claims  that  the 
Department  violated  its  normal  practice 
when  it  relied  upon  country-specific, 
rather  than  company-specific  shipment 
data.  Fourth,  KSC  argues  that  the 
Department's  preliminary  critical 
circumstances  finding  should  have  been 
negative  because  the  ITC  preliminarily 
determined  that  there  was  no  present 
material  injur>'  with  respect  to  this 
product.  KSC's  arguments  with  respect 
to  each  of  these  points  is  discussed  in 
greater  detail  below. 

KSC  first  argues  that  neither  the 
statute  nor  the  regulations  grant  the 
Department  authority  to  examine  a 
shipment  period  unrelated  to  either  the 
filing  of  the  petition  or  the  preliminary 
determination  in  measuring  "massive 
shipments"  for  purposes  of  the  critical 
circumstances  determination.  According 
to  the  Department's  regulations,  the 
determination  of  whether  or  not  there 
has  been  a  massive  increase  in  imports 
is  normally  made  based  on  the  period 
beginning  on  the  date  the  proceeding 
begins  and  ending  at  least  three  months 
later.  See  19  CFR  §  351.216(h)  and  (i). 
KSC  argues  that  the  Department 
overstepped  its  authority  by  using  a 
time  frame  disconnected  from  the  date 
of  filing  of  the  petition.  KSC  further 
asserts  that  the  use  of  any  comparison 
time  other  than  period  immediately 
following  the  filing  of  the  petition  is 
unlawful  because  it  contravenes  the 
purpose  of  the  statutory  provision, 
which  (according  to  the  legislative 
history)  is  to  deter  the  increase  of 
exports  "during  the  period  between 
initiation  of  an  investigation  and  a 
preliminary  determination"  (H.  Rep.  No. 
96-317  at  63  (1979).  Thus,  KSC  argues, 
the  proper  comparison  is  between 
shipments  during  the  October- 
December  1998  period  and  shipments 
during  the  July-September  1998  period. 
KSC  also  argues  that  the  articles  relied 
upon  by  the  Department  to  impute 
knowledge  of  dumping  involve  mere 
speculation,  do  not  specifically  refer  to 
hot-rolled  steel,  and  are  not  grounded  in 
fact.  KSC  concludes  that  without  a 
specific  allegation  with  respect  to  a 
proceeding  against  hot  rolled  steel  from 
Japan,  the  Department  cannot  attribute 
knowledge  of  a  proceeding  to  KSC  in 
order  to  provide  a  basis  for  use  of  a 
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different  time  frame  for  its  massive 
imports  analysis. 

Second,  KSC  argues  that,  based  on 
company-specific  data  of  record,  it  did 
not  have  massive  imports  during  the 
normal  time  frame  provided  for  in  the 
regulations.  Rather,  its  imports 
decreased,  in  both  quantity  and  value 
terms,  during  the  post-petition 
October — December  1998  period,  as 
compared  to  the  pre-petition  July- 
September  1998  period.  Therefore,  KSC 
argues,  the  Department  should  reverse 
its  preliminary  finding  of  critical 
circumstances. 

Third,  KSC  argues  that  the 
Department  unlawfully  used  country- 
specific  data  rather  than  company- 
specific  data  in  its  preliminary  finding. 
KSC  argues  that  the  Department  failed 
to  request  company-specific  import  data 
until  after  the  preliminary  critical 
circumstances  determination,  and  the 
Department's  failure  to  obtain  this 
information  unfairly  punished  KSC  by 
applying  an  adverse  inference  even 
though  they  were  cooperating.  KSC 
argues  that  the  Department  must  use  the 
company-specific  shipment  data 
submitted  by  KSC  for  its  final 
determination. 

Finally,  KSC  argues  that  the 
Department's  preliminary  critical 
circumstances  finding  was  unlawful 
because,  given  the  ITC's  preliminary 
determination  that  there  was  no  present 
material  injury,  the  Department  could 
not  reasonably  impute  knowledge  of 
material  injur}',  which  is  necessary  for 
a  finding  of  critical  circumstances  under 
post-URAA  law  when  there  is  no  history 
of  dumping.  KSC  argues  that  a 
preliminary  critical  circumstances 
determination  cannot  be  made  by  the 
Department  unless  the  ITC  determines 
that  there  was  actual  material  injury. 
See  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  the 
Russian  Federation.  62  FR  31967,  31971 
(June  11,  1997).  KSC  states  that  the 
Department  cannot  ignore  the  ITC  injury 
finding.  Thus,  KSC  argues  that  the 
Department  should  make  a  negative 
critical  circumstances  finding  in  the 
final  determination. 

Petitioners  rebut  each  of  KSC's  four 
arguments  regarding  the  Department's 
preliminary  determination  of  critical 
circumstances.  First,  with  respect  to  the 
Department's  choice  of  a  time  frame  for 
measuring  shipments,  petitioners  argue 
that,  despite  KSC's  reference  to  various 
legal  authorities,  the  Statement  of 
Administrative  Action  ("SAA"), 
congressional  reports,  and  Department 
documents,  KSC  does  not  explain  why 
the  Department's  regulation  is  at  issue, 
or  why  the  Department's  actions  in  this 


case  are  not  consistent  with  the 
authorities  cited.  Petitioners  assert  that 
the  Department's  action  in  this  case  did, 
in  fact,  serve  to  deter  an  increase  in 
imports  during  the  period  following 
initiation. 

Petitioners  rebut  criticism  of  the 
Department's  reliance  on  published 
articles  for  selecting  an  early  time  frame 
by  pointing  out  that,  although  KSC 
disputed  the  significance  of  certain 
articles  considered  by  the  Department  in 
its  determination,  the  articles  discussed 
by  KSC  in  its  brief  were,  with  one 
exception,  published  after  April  1998. 
Petitioners  thus  conclude  that  it  is 
apparent  that  the  Department  did  not 
rely  on  these  articles.  Petitioners  make 
two  points  in  this  respect. 

First,  petitioners  contend,  one  report 
included  in  an  exhibit  to  the  petition  is 
sufficient  by  itself  to  prove  requisite 
knowledge  by  KSC.  Petitioners  cite  the 
report  dated  April  1998  by  CRU  Steel 
Monitor.  See  Exhibit  3  of  Petition  for  the 
Imposition  of  Antidumping  Duties: 
Certain  Hot-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  From  Japan, 
(September  30.  1998).  Petitioners  assert 
that  this  report,  respected  within  the 
industry  worldwide,  discusses  concerns 
actually  expressed  by  Japanese 
producers. 

Second,  petitioners  argue  that, 
although  it  is  true  that  the  other 
materials  included  as  part  of  the 
petition  did  not  refer  specifically  to  hot- 
rolled  imports  from  Japan,  it  is  equally 
true  that  certain  of  these  reports  did 
refer  specifically  to  the  likelihood  of 
antidumping  cases  being  filed  against 
hot-rolled  steel  imports.  Petitioners  add 
that  although  these  reports  mentioned 
Russia,  the  fact  that,  during  this  period. 
Japan  was  the  second  largest  hot-rolled 
import  supplier  to  the  U.S.  market 
makes  it  far-fetched  to  imagine  that 
Japanese  producers,  like  KSC,  would 
infer  that  cases  would  be  brought 
against  Russia,  the  largest  importer,  but 
not  Japan.  Petitioners  also  contend  that 
KSC  is  aware  that  U.S.  flat-rolled 
producers  have  filed  a  large  number  of 
trade  cases  over  the  past  two  decades 
and  those  cases  have  always  been 
brought  against  multiple  countries. 

Petitioners  contend  that  KSC's 
argument  that  the  Department's  use  of 
country-wide  (rather  than  company- 
specific)  import  data  for  purposes  of  its 
analysis  is  an  unjustified  departure  from 
the  Department's  normal  practice  is  a 
moot  point  because,  as  KSC  concedes, 
the  company-specific  data  submitted  to 
the  Department  shows  a  massive 
increase  in  imports  by  KSC  during  the 
period  examined. 

Finally,  petitioners  provide  two 
reasons  why,  in  their  view,  KSC's 


assertion  that  the  Department  was 
precluded  from  finding  critical 
circumstances  because  the  ITC  did  not 
preliminarily  find  present  material 
injury  in  it  preliminary  injury 
determination  is  incorrect.  First, 
petitioners  argue  that  neither  the  statute 
nor  its  legislative  history  indicates  that 
the  Department  must  find  that  there  is 
no  material  injury  for  purposes  of  such 
determination  simply  because  the  ITC 
did  not  find  present  material  injury. 
Second,  the  ITC  may  find  present 
material  injury  in  its  final  determination 
even  when  it  did  not  make  such  a 
finding  in  its  preliminary'  investigation. 
Petitioners  point  out  that  the  ITC.  in  its 
opinion,  did  not  actually  say  that  it  did 
not  find  a  reasonable  indication  of 
present  material  injury.  Instead,  the  ITC 
avoided  that  issue  entirely  by  moving 
directly  to  the  threat  of  injury. 
Petitioners  assert  that  this  opinion  is 
unusual,  and  that  the  Department  might 
reasonably  wonder  whether  this  is 
because  the  ITC  was  carefully  refusing 
to  rule  out  a  finding  of  present  material 
injury-  in  a  final  investigation. 

Sumitomo  Metal  Industries 

Sumitomo  argues  that  the  Department 
should  not  find  critical  circumstances 
with  respect  to  it  in  the  final 
determination.  Sumitomo  argues  that 
the  Department  chose  not  to  investigate 
Sumitomo  because  of  the  administrative 
burden  to  the  Department,  yet 
nevertheless  applied  its  preliminary 
affirmative  critical  circumstances 
finding  to  imports  by  Sumitomo. 
Sumitomo  argues  that,  as  a  cooperative 
non-selected  respondent,  it  is  entitled  to 
a  negative  critical  circumstances  finding 
in  the  final  determination.  See 
Preliminary  Determinations  of  Critical 
Circumstances:  Brake  Drums  and  Brake 
Rotors  from  The  People's  Republic  of 
China.  6\  FR  55269.  55270  (October  25. 
1996).  Sumitomo  argues  that  it  is  the 
Departments  practice  not  to  issue  final 
affirmative  critical  circumstances  with 
regard  to  cooperative  non-selected 
companies.  For  these  reasons. 
Sumitomo  argues  the  Department 
should  find  negative  critical 
circumstances  for  non-mandatory 
cooperative  respondents. 

Department's  Position:  For  the 
reasons  discussed  below,  we  continue  to 
find  critical  circumstances  for 
respondent  KSC  and  "all  other" 
respondents.  However,  in  the  final 
determination,  we  do  not  find  critical 
circumstances  with  respect  to  NSC  or 
NKK. 

Section  735(a)(3)  of  the  Act  provides 
that  if  critical  circumstances  are  alleged, 
the  Department  will  determine  whether: 
{A)(iJ  there  is  a  history  of  dumping  and 
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materi  il  injury  by  reason  of  dumped 
imporl  s  in  the  United  States  or 
elsewl  ere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
accoui  t,  the  merchandise  was  imported 
knew  <  ir  should  have  known  that  the 
export  !r  was  selling  the  subject 
merchimdise  at  less  than  its  fair  value 
and  th  it  there  would  be  material  injury 
by  reai  on  of  such  sales,  and  (B)  there 
have  b  jen  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

As  d  iscussed  in  the  preliminary 
critica  circumstances  finding,  we  cire 
not  aw  ire  of  any  antidumping  order  in 
any  co  intry  on  hot-rolled  steel  from 
Japan,  'or  purposes  of  this  final 
determ  ination.  Therefore,  in  this  final 
determ  ination  we  examined  whether 
there  v  ras  importer  knowledge.  In 
determ  ining  whether  an  importer  knew 
or  shoi  lid  have  known  that  the  exporter 
was  se  ling  hot-rolled  steel  at  less  than 
fair  va  ue  and  thereby  causing  matericil 
injury,  the  Department  normally 
consid  jrs  margins  of  25  percent  or  more 
and  a  j  reliminary  ITC  determination  of 
materi  il  injury  sufficient  to  impute 
knowl(  dge  of  dumping  and  the  resultant 
materii  il  injury.  The  Department's  final 
margins  for  KSC  exceeded  25  percent. 
Therefore,  we  determine  that  importers 
knew  c  r  should  have  known  that  KSC 
was  di  mping  the  subject  merchandise. 
As  to  t  le  knowledge  of  injury  from  such 
dumpe  d  imports,  in  the  present  case, 
the  IT( !  preliminarily  found  threat  of 
materii  il  injury  to  the  domestic  industry 
due  to  imports  of  hot-rolled  steel  from 
Japan.  Therefore,  we  also  considered 
other  s  jurces  of  information,  including 
numer  )us  press  reports  from  early  to 
mid-It  98  regarding  rising  imports, 
falling  domestic  prices  resulting  from 
rising  i  mports  and  domestic  buyers 
shiftin  ;  to  foreign  suppliers.  For  a  full 
discus  ion  of  the  evidence  on  the  record 
see  Fir  al  Critical  Circumstances  Memo, 
dated  Apr.  28,  1999.  Based  on  this 
inform  ition,  we  find  that  importers 
knew  (  r  should  have  known  that  there 
would  be  material  injury  from  the 
dumpe  d  merchandise. 

Beca  use  we  have  found  that  the  first 
statute  ry  criterion  is  met  with  regard  to 
KSC,  V  e  must  consider  the  second 
statute  ry  criterion:  whether  imports  of 
the  me  rchandise  have  been  massive 
over  a  "elatively  short  period.  According 
to  19  C  FR  §  351.206(h),  we  consider  the 
follow  ng  to  determine  whether  imports 
have  b  sen  massive  over  a  relatively 
short  period  of  time:  (1)  volume  and 
value  (  f  the  imports;  (2)  seasonal  trends 
(if  app  icable);  and  (3)  the  share  of 
domes  ic  consumption  accounted  for  by 
the  im  )orts. 


When  examining  volume  and  value 
data,  the  Department  typically  compares 
the  export  volume  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition.  Under  19  CFR 
§  351.206(h),  unless  the  imports  in  the 
comparison  period  have  increased  by  at 
least  15  percent  over  the  imports  during 
the  base  period,  we  normally  will  not 
consider  the  imports  to  have  been 
"massive."  In  addition,  pursuant  to  19 
CFR  §  351.206(1),  the  Department  may 
use  an  alternative  period  if  we  find  that 
importers,  exporters,  or  producers  had 
reason  to  believe,  at  some  time  prior  to 
the  beginning  of  the  proceeding,  that  a 
proceeding  was  likely.  In  the  instant 
case,  to  determine  whether  or  not 
imports  of  subject  merchandise  have 
been  massive  over  a  relatively  short 
period  for  the  final  determination,  we 
examined  each  selected  respondents' 
export  volumes  from  May-September 

1998,  as  compared  to  December  1997- 
April  1998  and  found  that  imports  of 
hot-rolled  steel  from  Japan  increased  by 
more  than  100  percent.  In  this  case, 
petitioners  argue  that  importers, 
exporters,  or  producers  of  Japanese  hot- 
rolled  steel  had  reason  to  believe  that  an 
antidumping  proceeding  was  likely.  We 
find  that  press  reports,  particularly  in 
March  and  April  1998,  are  sufficient  to 
establish  that  by  the  end  of  April  1998, 
importers,  exporters,  or  producers  knew 
or  should  have  known  that  a  proceeding 
was  likely  concerning  hot-rolled 
products  from  Japan.  See  Critical 
Circumstances  Memo,  dated  Apr.  28, 

1999.  Accordingly,  we  examined  the 
increase  in  import  volumes  from  May — 
September  1998  as  compared  to 
December  1997— April  1998  and  found 
that  imports  of  hot  rolled  steel  from 
Japan  increased  by  more  than  100 
percent.  Based  on  our  analysis,  we  find 
that  there  was  a  massive  increase  in 
imports  with  respect  to  KSC. 

With  regard  to  "all  others"  (i.e., 
companies  that  were  not  analyzed  in 
this  investigation,  e.g.,  Sumitomo),  we 
have  reconsidered  our  Preliminary 
Determination  finding  of  critical 
circumstemces.  For  the  final 
determination  we  conducted  the 
following  analysis,  based  on  the 
experience  of  the  investigated 
companies,  to  determine  whether  a 
finding  of  critical  circumstances  is 
appropriate  with  respect  to 
uninvestigated  exporters.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey,  62  FR 
9737,  9741  (March  4,  1997)  (Rebarsfrom 
Turkey).  In  Rebars  from  Turkey,  the 
Department  found  critical 
circumstances  for  the  "all  others" 


category  because  it  found  critical 
circumstances  for  three  of  the  four 
companies  investigated.  However,  we 
are  concerned  that  literally  applying 
that  approach  may  produce  anomalous 
results  in  certain  cases.  For  example,  if 
the  "all  others"  rate  is  below  the  critical 
circumstances  threshold,  we  do  not 
believe  it  would  be  appropriate  to  find 
critical  circumstances  for  the  all  others 
category  even  if  we  found  critical 
circumstances  for  a  majority  of  the 
investigated  companies.  Therefore,  we 
believe  it  is  appropriate  to  address  both 
critical  circumstances  criteria  in 
reaching  a  determination  concerning  the 
"all  others"  category.  Thus,  we  have 
applied  that  experience  to  both  criteria. 
First,  in  determining  whether 
knowledge  of  dumping  existed,  we 
looked  to  the  "all-others"  rate,  which  is 
based  on  the  weighted-average  of  the 
individual  rates  for  the  investigated 
companies.  In  the  instant  case,  the  "all 
others"  rate  exceeds  25  percent.  Thus, 
we  find  importers  knew  or  should  have 
known  that  there  was  dumping  by  the 
all  other  companies.  Similarly,  as  with 
respondent  KSC,  we  find  that  importers 
knew  or  should  have  known  that  injury 
from  the  dumping  by  all  other 
companies  existed  based  on  the  ITC's 
threat  finding  and  the  extensive  press 
coverage,  from  early  to  mid- 1998,  of 
widespread  lost  sales  and  falling 
domestic  prices  as  a  result  of  dumped 
imports.  Second,  we  have  evaluated 
whether  there  are  "massive  imports"  for 
the  "all  others"  companies  in  terms  of 
both  the  imports  of  the  investigated 
companies  and  country-specific  import 
data.  An  evaluation  of  the  company- 
specific  shipment  data  provided  by 
respondents  indicates  that  all  three 
mandatory  respondents  had  massive 
imports  and  that,  on  average,  imports 
increased  by  over  50  percent  during  the 
comparison  period.  In  addition,  where, 
as  in  the  instant  case,  the  U.S.  customs 
data  also  permit  the  Department  to 
analyze  overall  imports  of  the  product  at 
issue,  we  will  consider  whether  those 
data  are  consistent  with  a  finding  of 
massive  imports  overall.  Again,  in  the 
instant  case,  aggregate  imports  of  hot- 
rolled  steel  during  the  comparison 
period  increased  by  more  than  100 
percent.  Thus,  we  find  that  imports 
from  uninvestigated  exporters  were 
massive  during  the  relevant  period. 
Therefore,  based  on  these  factors,  the 
Department  determines  that  there  are 
critical  circumstances  with  regard  to  all 
other  imports  of  hot-rolled  steel  from 
Japan.  For  a  complete  discussion  of  the 
data  examined,  see  the  Department's 
Final  Critical  Circumstances  Memo, 
dated  April  28,  1999. 


Comment  3:  NKK's  Home  Market 
Levels  of  Trade. 

In  its  case  brief  submitted  to  the 
Department,  NKK  argues  that  in  the 
preliminary  determination,  the 
Department  incorrectly  concluded  that 
NKK  sells  at  one  level  of  trade  in  the 
home  market.  NKK  asserts  that,  prior  to 
the  Department's  preliminary 
determination,  NKK  had  provided 
supporting  qualitative  evidence  to 
confirm  that  in  the  home  market  sales 
by  NKK  to  unaffiliated  trading 
companies  and  end-users  and  sales 
made  by  affiliated  trading  companies 
take  place  at  two  distinct  levels  of  trade. 

NKK  asserts  that  section  773(a)(1)(B) 
of  the  Act  requires  the  Department  to 
compare  prices,  as  is  practicable,  at  the 
same  level  of  trade.  Furthermore,  NKK 
asserts  that  the  Department's  own 
regulations  describe  that  sales  are  made 
at  different  levels  of  trade  when  sales 
are  made  at  different  marketing  stages. 
See  19  C.F.R.  §  351.412(c)(2).  NKK 
argues  that  two  levels  of  trade  can  be, 
but  are  not  always,  based  on  substantial 
differences  in  selling  activities.  NKK 
further  argues  that  the  Department  must 
determine  in  its  analysis  if  levels  of 
trade  are  meaningful.  See  Preamble.  62 
PR  at  27371. 

NKK  reminds  the  Department  that  in 
its  initial  section  A  questionnaire 
response  it  presented  three  distinct 
channels  of  trade  in  the  home  market 
and  argued  that  the  first  two  channels 
to  end  users  and  sales  to  unaffiliated 
trading  companies,  should  be 
consolidated  into  one  level  of  trade.  The 
other  level  of  trade,  sales  to  affiliated 
trading  companies,  is  distinct  ft-om  sales 
to  imaffiliated  end-users  and  trading 
companies.  NKK  contends  that  the 
Department,  in  its  level  of  trade  analysis 
memorandum  for  the  preliminary 
determination,  ignored  the  selling 
category  in  which  NKK  sells 
merchandise  to  unaffiliated  trading 
companies.  NKK  asserts  that  these  sales 
account  for  90  percent  of  total  sales  to 
unaffiliated  customers  during  the  period 
of  investigation.  NKK  believes  that  this 
is  a  significant  error. 

NKK  argues  that  there  is  a  significant 
difference  between  the  selling  activities 
of  NKK  and  the  selling  activities  of  its 
affiliated  resellers.  NKK  asserts  that 
while  it  performs  a  high  degree  of 
selling  activities  in  sales  to  end-users, 
this  type  of  sale  is  a  small  part  of  this 
level  of  trade.  NKK  argues  that,  in 
general,  its  selling  activities  for  total 
sales  are  smaller  than  the  selling 
activities  of  its  affiliated  resellers.  See 
Level  of  Trade  Exhibit,  attached  to 
Verification  Report,  dated  March  26, 
1999.  NKK  argues  that  when  its  end- 
user  sales  are  compared  to  its  affiliated 
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trading  companies'  end-user  sales,  NKK 
engages  in  significantly  less  selling 
activity  related  to  the  development  of 
new  users,  the  assessment  of  user 
demand,  the  financing  of  steel 
purchases  by  end-users,  the  provision  of 
inventory  management  and 
warehousing,  and  the  management  of 
delivery.  NKK's  affiliated  trading 
companies,  on  the  other  hand,  engages 
to  a  high  degree  in  the  aforementioned 
selling  activities. 

NKK  argues  that  there  is  a  substantial 
and  meaningful  difference  between 
selling  activities  performed  by  NKK  and 
those  performed  by  affiliated  resellers/ 
trading  companies.  NKK  points  out  that 
the  Department's  own  regulations 
establish  that  a  substantially  different 
selling  function  results  with  additional 
layers  of  selling  activities.  See 
Preamble.  62  PR  at  27371.  NKK  asserts 
that  its  affiliated  trading  companies  also 
incur  comparatively  greater  risk  as  a 
result  of  more  active  and  diverse  selling 
activities.  NKK,  on  the  other  hand, 
chooses  to  limit  its  own  risk  by  selling 
93  percent  of  its  merchandise  through 
affiliated  trading  companies  and  makes 
sales  directly  to  end-users  only  in  the 
case  of  well-established  customers. 
Finally,  NKK  argues  that  its  indirect 
selling  expense  ratio  was  significantly 
less  than  that  of  one  of  its  trading 
companies  during  the  POI.  This, 
according  to  NKK,  is  consistent  with  the 
preamble  to  the  Department's 
regulations,  and  definitively  supports 
the  notion  that  NKK  and  its  affiliated 
trading  companies  sell  at  two  distinct 
levels  of  trade  in  the  home  market.  See 
Id. 

Petitioners  assert  that,  having  found 
itself  unable  to  quantify  pricing 
differences  for  the  sake  of  claiming  a 
LOT  adjustment,  NKK  is  now  claiming 
that  the  home  market  is  actually  two 
LOTs,  and  that  U.S.  sales  should  be  only 
matched  to  the  closer  level.  Petitioners 
further  assert  that  NKK's  argument  that 
the  Department's  chart,  used  for 
comparison  of  selling  activities,  is 
inaccurate  should  be  accorded  no 
weight,  since  pursuant  to  §  351.412(c)(2) 
of  the  Department's  regulations,  the 
"substantial  differences  in  selling 
activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stage  of 
marketing."  Finally,  petitioners  rebut 
NKK's  claims  that  (1)  its  affiliate's  high 
degree  of  performance  of  selling 
functions  yields  a  higher  level  of 
exposure  for  them  and  NKK  can  thus 
diffuse  risk  and  that  (2)  there  is  a 
difference  in  indirect  expenses  ratios 
between  itself  and  its  trading  company 
by  asserting  that,  whether  or  not  it  is 
true,  NKK's  first  claim  is  unquantifiable. 


and  the  second  claim  is  problematic 
because  the  higher  level  of  indirect 
selling  expenses  may  be  typical  for  a 
reseller.  Therefore,  petitioners  assert 
that,  as  in  the  Preliminary 
Determination,  the  Department  should 
continue  to  deny  NKK  any  LOT 
adjustment. 

Petitioners  argue  that  although  NKK 
claims  that  it  never  provided  inventory 
warehousing  and  management  for  its 
sales  to  unaffiliated  trading  companies, 
and  rarely  provided  such  services  to 
end-users,  the  record  shows  that  NKK 
provided  high  level  delivery 
management  services  on  sales  to 
unaffiliated  trading  companies  and  also 
contradicts  NKK's  claim  as  to  inventory 
warehousing.  Therefore,  for  the  4  "mill" 
functions  and  2  of  the  5  "trading 
company"  functions,  (i.e.,  for  6  out  of 
the  9  categories  of  selling  functions  that 
NKK  performs)  NKK's  selling  functions 
on  sales  to  unaffiliated  customers  and 
sales  by  its  trading  company  to  end- 
users  are  substantially  the  same.  In  light 
of  these  facts,  petitioners  argue  that  the 
Department  should  continue  to  find  one 
level  of  trade  in  the  home  market. 

Department's  Position:  We  do  not 
agree  that  NKK's  home  market  sales  are 
made  at  two  distinct  levels  of  trade.  In 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  to  the  extent  practicable,  we 
determine  NV  based  on  sales  in  the 
comparison  market  at  the  same  level  of 
trade  ("LOT")  as  the  EP  or  CEP 
transaction.  The  NV  LOT  is  that  of  the 
starting  price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive  SG&A 
and  profit. 

To  determine  the  LOT  of  a  company's 
sales  (whether  in  the  home  market  or  in 
the  U.S.  market),  we  examine  stages  in 
the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  the 
unaffiliated  customer.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa 
["Certain  Cut-to-Length  Carbon  Steel 
Plate  from  South  Africa"),  62  PR  61731 
(November  19,  1997). 

NKK  sells  subject  merchandise  in  the 
home  market  through  two  channels  of 
distribution;  one  channel  involves  sales 
by  NKK  to  unaffiliated  customers 
(including  both  end-users  and  trading 
companies);  the  second  channel 
involves  sales  by  NKK's  affiliate  to 
imaffiliated  customers.  For  the 
preliminary  determination,  the 
Department  found  that  NKK's  sales  to 
these  three  types  of  home  market 
customers  involved  essentially  ine  same 
level  of  selling  functions.  After  a  careful 
analysis  of  the  information  on  the 
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we  continue  to  find  that  there 
a  substantial  difference  in  the 
functions  performed  by  NKK  in 
sales  to  its  unaffdiated 

and  those  associated  with 
NKK's  affdiated  company  to  its 

customers.  Therefore,  we 
to  find  that  there  is  one  level 
in  the  home  market, 
scussed  in  the  Department's 

Level  of  Trade  Memo,  dated 
y  12,  1999,  the  Department 
the  selling  functions 

with  respect  for  each  of  the 
categories.  As  indicated  by 
its  January  19,  1999, 

section  A  response,  NKK 
sales  directly  to  unaffiliated 
(end-users  and  others)  into 
of  trade.  In  conducting  its 
s  the  Department  reviewed  the 
ion  placed  on  the  record  and 
ignore  the  level  of  selling 
for  sales  to  unaffiliated  trading 
,  as  evidenced  by  the 
of  this  category  in  the  Level  of 
Ife/no. 

,  NKK  argues  that  there  are 
differences  in  the  selling 
performed  by  NKK  and  the 
activities  of  its  affiliated 
In  the  instant  case,  in 
its  level  of  trade  analysis, 
compared  the  selling 
performed  for  sales  in  the 
1  narket  to  the  first  unaffiliated 
.  As  evidenced  by  the 
in  the  Department's  Level  of 
\^emo  (referenced  above),  the 
ion  on  the  record  indicates  that 
functions  and  activities 
by  NKK  on  sales  to 
customers  as  compared  to 
ing  functions  and  activities 
by  both  NKK  and  its  affiliate 
to  unaffiliated  customers  do  not 
a  qualitative  basis.  NKK's 
that  there  are  differences 
these  selling  functions  is  not 
by  the  evidence  on  the 
Once  again,  in  the  Department's 
Trade  Memo  we  discussed  the 
service  provided  for  each 
of  distribution  and  we  found  no 
in  the  levels  of  service 
NKK  further  argues  that  there 
differences  in  the 
of  selling  functions  associated 
e  two  groups  of  sales.  However, 
)artment  finds  that,  while  the 
indicates  some  differences  in  the 
of  certain  functions  performed, 
ifferences  are  not  so  substantial 
V  arrant  finding  different  LOTs  on 
is  alone.  Therefore,  because  the 
types  are  the  same,  the  types 
ng  functions  are  the  same,  and 
not  substantial  differences  in 
of  functions  performed,  we 
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continue  to  find  that  there  is  one  LOT 
in  the  home  market. 

Comment  4:  KSC's  CEP  Offset. 

Petitioners  argue  that  the  Department 
should  not  grant  KSC  a  CEP  offset  to  the 
normal  value  of  its  home  market  sales 
in  the  final  determination  since  KSC  has 
failed  to  factually  establish  its 
entitlement  to  a  CEP  offset. 
Furthermore,  petitioners  argue  that 
KSC's  statements  on  the  record  actually 
refute  its  claim  for  a  CEP  offset. 
Petitioners  claim  that  KSC  has  not 
established  sufficiently  that  its  home 
market  and  CEP  sales  through  its 
affiliates,  Kawasho  Corporation  and 
Kawasho  International,  are  at  different 
level  of  trades.  For  instance,  petitioners 
claim  that  KSC  originally  stated  in  its 
section  A  response  that  it  had  two  levels 
of  trade  in  the  home  market  and  the 
same  two  levels  of  trade  in  the  United 
States  market.  Petitioners  state  that  KSC 
only  claimed  that  its  home  market  and 
U.S.  sales  to  imaffiliated  trading 
companies  were  at  a  less  advanced  stage 
in  the  marketing  process  than  its  sales 
to  its  ciffiliates.  Petitioners  also  claim 
that  KSC  did  not  respond  to  Department 
inquiries  that  KSC  "explain  why  [it] 
considers  the  home  market  level  of  trade 
more  advanced  than  the  U.S.  level  of 
trade  to  warrant  a  CEP  offset  if 
necessary." 

Petitioners  also  argue  that  the  fact  that 
all  sales  to  both  markets  were 
manufactured  to  order  and  were  to  the 
same  categories  of  customers  indicates 
that  there  are  no  differences  in  levels  of 
trade  between  home  market  and  the 
United  States.  Finally,  petitioners  claim 
that  KSC's  descriptions  of  its  selling 
activities  and  services  have  been 
inconsistent  and  thus  unreliable.  As  a 
result,  petitioners  argue  that  KSC  has 
not  met  the  required  burden  of  proof  to 
factually  demonstrate  that  its  home 
market  sales  and  CEP  sales  were  made 
at  different  levels  of  trade.  Thus,  the 
Department  should  not  grant  KSC  a  CEP 
offset  for  the  final  determination. 

Respondent  contends  that  the 
Department's  decision  to  grant  KSC  a 
CEP  offset  is  in  accordance  with  law 
and  is  supported  by  substantial 
evidence  on  the  record.  As  legal 
authority,  respondent  relies  upon 
section  772(a)(7)(B)  of  die  Tariff  Act  (19 
U.S.C.  §  1677b(a)(7)(B))  and  the  SAA  at 
831.  Respondent  argues  that,  contrary  to 
petitioners'  assertions,  the  facts  on  the 
record  support  KSC's  claim  for  a  CEP 
offset.  Respondent  asserts  that 
petitioners  misread  KSC's  response  to 
the  Department's  section  A 
questionnaire  and  that  petitioners  are 
incorrect  in  stating  that  KSC  asserted 
that  there  were  two  levels  of  trade  in  the 
U.S.  which  correspond  exactly  to  the 


two  levels  of  trade  in  the  home  market. 
According  to  the  respondent,  KSC's 
section  A  response  explains  that  there 
are  at  least  three  marketing  stages  for  its 
CEP  sales.  In  addition,  KSC  has 
consistently  explained,  in  its  section  A, 
Supplemental  section  A,  and  section  B 
responses,  that  its  CEP  sales  were  at  a 
different  level  of  trade  than  its  home 
market  sales  through  Kawasho.  In  fact, 
the  respondent  states  that  KSC's  home 
market  sales  through  Kawasho  are  at  a 
more  advanced  level  of  trade  than  its 
CEP  sales  because  these  home  market 
sales  are  at  a  more  advanced  stage  of 
distribution  and  farther  removed  from 
the  factory.  Respondent  asserts  that, 
throughout  the  immediate  investigation, 
KSC  has  supplied  the  Department  with 
information,  in  its  Supplemented 
responses  and  during  verification, 
showing  that  it  has  to  perform  more  and 
different  selling  activities  and  services 
for  its  home  market  sales  than  for  its 
CEP  sales.  Furthermore,  respondent 
argues  that  the  difference  in  the  number 
of  employees  for  the  different  markets 
confirms  that  more  is  required  to  sell  in 
the  home  market  than  to  the  CEP  level 
of  trade.  Respondent  concludes  by 
stating  that  since  there  is  no  comparable 
level  of  trade  in  the  home  market,  KSC 
is  unable  to  calculate  a  trade  adjustment 
for  its  CEP  sales  and  instead  requests 
the  Department  to  grant  a  CEP  offset 
pursuant  to  section  772(a)(7)(B)  of  the 
Tariff  Act  (19  U.S.C.  §  1677b(a)(7){B)) 
and  19  CFR§  351.412(f). 

Department's  Position:  We  disagree 
with  petitioners  that  KSC's  CEP  offset 
should  be  denied.  In  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act,  to  the 
extent  practicable,  we  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  ("LOT")  as  the 
EP  or  CEP  transaction.  The  NV  LOT  is 
that  of  the  starting  price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  and  profit.  For 
CEP  Scdes,  the  Department  makes  its 
analysis  at  the  level  of  the  constructed 
export  sale  from  the  exporter  to  the 
affiliated  importer. 

Because  of  the  statutory  mandate  to 
take  level  of  trade  differences  into 
consideration,  the  Department  is 
required  to  conduct  a  LOT  analysis  in 
every  case,  regardless  of  whether  or  not 
a  respondent  has  requested  a  LOT 
adjustment  or  a  CEP  offset  for  a  given 
group  of  sales.  To  determine  whether 
NV  sales  are  at  a  different  LOT  than  EP 
or  CEP  sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison  market 
sales  are  at  a  different  LOT,  and  the 
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difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  LOTs  between  the  NV  and  the  CEP 
sales  affects  price  comparability,  we 
adjust  NV  under  section  773(A)(7)(B)  of 
the  Act  (the  CEP  offset  provision).  See 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  South  Africa.  62  FR  at  61731. 

In  the  Preliminary  Determination,  the 
Department  made  a  CEP  offset 
adjustment  to  the  normal  value  of  KSC's 
sales  that  were  compared  to  CEP  sales 
in  the  United  States,  because  the 
Department  preliminarily  foimd  that  all 
of  KSC's  home  market  sales  were  made 
at  levels  of  trade  different  from  and 
more  advanced  than  the  level  of  trade  of 
KSC's  CEP  sales  in  the  United  States, 
and  there  is  no  basis  for  determining 
whether  the  differences  in  the  LOTs 
between  the  NV  and  the  CEP  sales 
affects  price  comparability.  See  Level  of 
Trade  Memo,  dated  February  12,  1999. 
In  particular,  the  Department  found  that 
KSC  performed  fewer  and  different 
selling  functions  in  connection  with 
CEP  sales  to  Kawasho  International  and 
Kawasho  Corporation  than  in 
coimection  with  home  market  sales  to 
its  unaffiliated  customers.  For  example, 
the  Department  found  that  KSC 
provided  a  high  level  of  warehousing, 
processing,  freight  arrangement,  and 
payment  collection  services  in  the  home 
market,  but  did  not  provide  the  same 
level  of  services  on  its  CEP  sales  to  the 
United  States.  Fiurther,  the  Department 
found  that  it  was  not  possible  to 
quantify  a  LOT  adjustment  based  on  the 
available  data.  The  fact  that  KSC 
originally  identified  a  different  LOT 
pattern  is  not  determinative.  As 
explained  above,  the  Department 
conducts  its  own  LOT  analysis,  rather 
than  merely  accepting  the  assertions  of 
the  parties.  Similarly,  just  as  sales  to  a 
different  customer  category  is 
insufficient,  by  itself,  to  establish  a 
different  level  of  trade,  all  sales  to  the 
same  customer  category  are  not 
necessarily  sales  made  at  the  same  level 
of  trade.  See  Preamble  to  the 
Department's  regulations,  62  FR  at 
27371.  Finally,  the  Department  is 
satisfied  that  it  has  sufficient  reliable 
information  to  reach  a  decision  as  to  tlie 
levels  of  trade  at  which  KSC  and  its 
affiliates  sell  subject  merchandise. 
Furthermore,  the  Department  verified 


the  data  used  in  making  this  analysis. 
See  Verification  Report,  dated  March  26, 
1999.  Thus,  after  further  examination  of 
the  record,  the  Department  will 
continue  to  make  a  CEP  offset  because 
the  facts  on  the  record  indicate  that 
KSC's  CEP  level  of  trade  is  different 
from  and  less  advanced  than  KSC's 
home  market  levels  of  trade  and  that  the 
data  of  record  do  not  permit  it  to, 
instead,  make  a  LOT  adjustment  based 
on  the  effect  of  the  LOT  difference  on 
price  comparability. 
Comment  5:  Overruns. 
NKK  asserts  that  the  Department 
should  consider  its  sales  of  overruns  in 
its  calculation  of  home  market  price 
because  such  sales  meet  the 
Department's  criteria  for  sales  in  the 
ordinary  course  of  trade.  NKK  argues 
that  (1)  its  invoice  coding  system 
identifies  sales  as  overruns;  (2)  its 
overruns  are  sold  for  the  same  uses  as 
ordinary  production,  and  unlike  non- 
prime  merchandise,  the  specific  product 
characteristics  are  maintained  and  used 
to  determine  whether  overruns  meet  a 
customer's  needs,  and  there  is  no 
physical  difference  between  overruns 
and  ordinary  production;  and  (3)  the 
number  of  customers  purchasing 
overruns  and  the  volume  of  overruns 
purchased  are  similar  to  ordinary  sales 
according  to  the  Department's  ovemm 
methodology. 

Petitioners,  in  rebuttal,  argue  that  the 
Department  properly  excluded  the 
overruns  in  its  preliminary 
determination  margin  calculation. 
Fiuthermore,  petitioners  argue  that 
application  of  the  Department's  own 
standards  for  determining  whether 
overrun  sales  are  in  the  ordinary  coiurse 
of  trade  supports  the  Department's 
decision  to  exclude  overruns  from  its 
margin  calculation.  See,  e.g.,  Circular 
Welded  Non-Alloy  Steel  Pipe  from  the 
Republic  of  Korea;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  62  FR  64559,  64561  (December 
8,  1997)  referencing,  Laclede  Steel  Co.  v. 
United  States,  18  CIT  965,  (1995); 
Carbon  Steel  Flat  Products  from  Korea, 
64  FR  at  12941-42.  Petitioners  argue 
that,  by  the  Department's  standards, 
NKK's  overrun  sales  are  outside  the 
ordinary  coiu-se  of  trade  based  on  the 
ratio  of  overrun  sales  to  home  market 
sales,  the  number  of  overrun  customers 
in  relation  to  the  total  nimiber  of 
customers,  the  average  price  of  overrun 
sales  compared  to  commercial 
production  sales,  the  relative 
profitability  of  overrun  sales,  and  the 
quantity  of  overrun  sales  compared  to 
the  total  quantity  of  commercial  sales. 
Petitioners  claim  that  no  one  factor 
among  these  standards  is  dispositive, 
and,  finally,  that  the  Department  has 


excluded  and  should  continue  to 
exclude  overruns  in  its  margin 
calculation. 

Department's  Position:  We  agree  with 
petitioners  that  overruns  should 
continue  to  be  excluded  from  the 
Department's  final  analysis.  After  an 
examination  of  the  record,  the 
Department  has  determined  that  NKK's 
overrun  sales  are  sold  at  a  lower  price, 
sold  in  smaller  quantities  overall  and 
sold  to  fewer  customers  than  product 
that  is  not  overruns.  Second,  based  on 
the  results  of  verification,  where  the 
Department  examined  overrun  sales,  we 
determined  that  these  sales  are  made 
only  after  they  cannot  be  applied  to 
other  sales  and  after  a  significant  time 
lag  follows  production  as  compared  to 
other  sales  in  the  normal  course  of 
business.  The  Department  concedes  that 
NKK's  overruns  are  sold  as  prime 
merchandise;  however,  this  sole  factor 
does  not  enable  these  sales  to  be 
considered  in  the  ordinary  course  of 
trade.  Third,  the  Department  foimd  that 
there  were  sufficient  matches  to  non- 
overrun  prime  merchandise  sold  in  the 
ordinary  course  of  trade,  which  is  the 
Department's  preference  in  determining 
matches  between  U.S.  sales  and  home 
market  sales.  Based  on  these  factors,  the 
Department  continues  to  exclude 
overrun  sales  from  its  analysis. 

Comment  6:  Department's  Arm's 
Length  Test. 

NKK  argues  that  the  Department 
should  use  a  different  arm's  length  test 
than  the  "99.5  percent"  test  that  it 
normally  uses  and  used  in  the 
preliminary  determination.  The 
Department's  cxirrent  policy  is  to  treat 
home  market  sales  prices  to  an  affiliated 
customer  as  having  been  made  at  "arm's 
length"  (and  therefore  useable  in  the 
normal  value  calculation)  if  prices  to 
that  affiliated  piuxhaser  are,  on  average, 
at  least  99.5  percent  of  the  prices 
charged  to  unaffiliated  piurchasers.  See 
Preamble,  62  FR  at  27355.  NKK  states 
that  the  Department  has  not  codified  its 
"99.5  percent"  arm's  length  test 
methodology,  and  therefore  suggests 
what  it  believes  to  be  a  more  accurate 
arm's  length  test.  NKK  claims  that  both 
generally  and  on  the  fact  of  this  case, 
the  Department's  current  test  produces 
distorted  results.  NKK  argues  that  there 
is  no  factual  basis  on  which  to  conclude 
that  sales  to  one  of  its  affiliated  trading 
companies  were  not  made  at  arm's 
length  prices. 

NKK  describes  two  variations  of  the 
test  used  in  past  dumping  investigations 
and  argues  that  both  variations  are 
methodologically  flawed.  Specifically, 
NKK  argues  that  the  current  arm's 
length  test  methodology  is  flawed 
because  the  application-of  a  single  fixed 
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ratio  I  "99.5  percent")  to  CONNUM- 
speci  ic  or  weighted-average  related/ 

customer  price  ratios  distorts 
1  reality  by  not  taking  into 
actual  pricing  practices.  NKK 
several  types  of  situations  in 
it  argues  the  current  test 
ces  anomalous  results. 

also  proposes  a  new  approach 
ing  several  changes  to  its  current 
Hirst.  NKK  asserts  that  the 
should  abandon  its 
ology  of  creating  an  "overall 
percent-ratio  aggregation" 
i  nstead,  base  its  arm's  length  test 
-specific  sales  data.  In 
NKK  argues  that  the  arm's  length 
Id  be  applied  on  a  CONNUM- 
basis,  rather  than  a  customer- 
basis.  Second,  NKK  argues  that, 
of  using  an  "inflexible  and 
"  99.5%  of  the  mean  for  a 
to  determine  arm's  length 
the  Department  should  instead 
a  test  based  on  standard 
ons.  Such  a  test,  according  to 
would  address  the  variability  and 
ude  of  pricing  data.  Specifically, 
the  mean  price  for  the  CONNUM 
the  related  customer  is  within 
s  andard  deviation  of  the  mean 
to  the  unrelated  customer,  the 
ment  should  consider  that  sales 
CONNUM  to  that  customer  are  at 
length, 
argues  that  its  proposed  test 
woulll  not  be  difficult  to  apply,  and 
inclu  les  proposed  SAS  programming. 
Final  y,  NKK  asserts  diat  if  the 
Depai  tment  adopts  an  arm's  length 
analy  !is  methodology  that  applies  a 
stand  ird-deviation  test  on  a  CONNUM- 
speci  ic  basis,  the  record  will  show  that 
NKK'  >  sales  to  affiliated  trading 
comp  inies  were,  in  fact,  at  arm's  length. 
Pet  tioners,  in  rebuttal,  argue  that 
is  no  reason  for  the  Department  to 
on  its  current  arm's  length  test, 
ally,  petitioners  argue  that  the 
has  considerable  discretion 
when  to  exclude  related 
sales  in  the  calculation  of  normal 
See,  e.g.,  Usinor  Sacilorv.  United 
872  F.  Supp.  1000,  1004  (CIT 
Furthermore,  petitioners  argue 
the  courts  will  uphold  the 
Depai  tment 's  arm's  length  test  unless 
ents  can  prove  that  the  test  is 
enable  and  distorts  price 

ility.  See  SSAB  Svenskt  Stal 
Bethlehem  Steel  Corporation,  976 
Subp.  1027,  1030-1031  (CIT  1997); 
^4icrc  n  Technology  Inc.  v.  United  Tests, 
893  F .  Supp.  21,  38  (CIT  1995). 
Petiti  Qners  argue  that  the  burden  of 
perst  asion,  with  respect  to  the  theory 
Department's  arm's  length  test 
price  comparability,  falls  on  the 
respondent.  See  NEC  Home  Electronics 
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Ltd.  v.  United  States,  54  F.  3d  736,  744 
(Fed.  Cir.  1995). 

Petitioners  specifically  reject  NKK's 
proposed  arm's  length  test.  Petitioners 
argue  that  NKK's  proposed  alternative 
test  is  based  entirely  on  the  idea  of 
using  standard  deviations  to  accoimt  for 
pricing  variability.  Petitioners,  citing 
statistical  authorities,  assert  that  the 
application  of  a  mean/standard 
deviation  analysis  only  works  when 
there  is  a  symmetrical,  bell-shaped 
frequency  distribution,  and  claim  that 
NKK's  data  sets  do  not  fit  this  model. 
Petitioners  reject  the  accuracy  of  the 
sample  scenarios  that  NKK  advances  in 
its  case  brief.  For  example,  petitioners 
argue  that  one  of  NKK's  case  brief 
scenarios  misrepresents  the  facts  of  a 
standard  deviation-based  analysis  to  the 
extent  that  NKK  does  not  establish  the 
standard  deviation  for  unrelated  prices. 
Petitioners  assert  that  NKK's  proposed 
arm's  length  test  is  over-inclusive,  and 
statistically  inaccurate;  therefore,  they 
argue,  it  should  be  dismissed  by  the 
Department. 

Department's  Position:  The 
Department  has  not  adopted  NKK's 
proposed  arm's  length  test  for  purposes 
of  this  investigation.  As  NKK  has 
acknowledged,  determining  whether 
home  market  sales  made  to  affiliated 
parties  are  made  at  arm's  length  is  a 
complex  process  which  the  Department 
considered  in  some  detail  during  the 
most  recent  round  of  regulatory 
revisions.  At  that  time,  the  Department 
decided  that  it  would  not  codify  the 
current  test,  but  would  continue  to 
apply  it  unless  and  until  it  developed  a 
new  method,  in  which  case  the  new 
methodology  would  be  described  and 
announced  in  a  policy  bulletin.  See 
Preamble,  62  FR  at  27355.  The 
Department's  "99.5  percent"  arm's 
length  test  methodology  is  well 
established  and  the  CIT  has  repeatedly 
sustained  the  methodology.  See  Micron 
Technology  Inc.  v.  U.S.,  893  F  Supp.  21 
(CIT  1995)  and  Tonington  Co.  v.  United 
States.  960  F.  Supp.  339  (CIT  1997). 

An  agency's  interpretation  of  the 
statute  it  administers  must  be  accorded 
substantial  weight.  Thus,  the 
Department's  well-established  practice 
can  be  sustained  as  long  as  it  is 
"sufficiently  reasonable."  See  American 
Lamb  Co.  v.  United  States,  785  F.2d 
994,  1001  (Fed.  Cir.  1986).  In  Usinor 
Sacilorv.  United  States,  872  F.  Supp.  at 
1004,  the  Court  of  International  Trade 
stated  that  it  would  uphold  the 
Department's  "99.5  percent"  test  unless 
it  was  shown  to  be  unreasonable.  While 
NKK  has  proposed  an  alternative 
methodology  based  on  a  statistical 
approach,  it  has  not  demonstrated  that 
the  current  methodology  is 


unreasonable.  The  CIT  has  already 
rejected  the  idea  that  the  "99.5  percent" 
test  is  unreasonable  because  it  does  not 
take  into  account  price  variance.  See 
Usinor  Sacilor  v.  United  States,  872  F. 
Supp.  at  1004. 

With  respect  to  NKK's  concern  of 
applying  the  arm's-length  test  on  a 
customer  basis,  we  note  that  the 
question  underlying  the  arm's-length 
test  is  whether  affiliation  between  the 
seller  and  the  customer  has  (in  general) 
affected  pricing.  Because  affiliation  is 
the  result  of  relationships  between 
firms,  the  focus  of  the  arm's-length  test 
is  the  customer,  not  a  particular 
product.  For  this  reason,  the  Department 
makes  one  up-or-dovni  call  on  pricing  to 
an  affiliated  customer:  either  there  is 
arm's-length  pricing  or  there  is  not. 
However,  under  NKK's  proposed 
connum-by-connum  approach, 
affiliation  could  be  found  to  matter  for 
some  connums,  but  not  for  others,  even 
though  the  customer  in  both  cases  is  the 
same.  To  support  it's  proposal,  in 
exhibit  B  to  it's  submission  dated  April 
12,  1999,  NKK  claims  that  the  sales  to 
an  affiliated  customer,  NKK  Trading  of 
certain  CONNUMs  were  considered  not 
to  be  at  arm's  length  prices  although  the 
prices  for  over  50%  of  those  sales 
exceeded  the  mean  price  to  the 
unaffiliated  customers  for  these 
connums.  However,  the  relatively  small 
share  of  total  sales  to  NKK  Trading  for 
which  these  connums  account  is 
perfectly  consistent  with  the 
Department's  finding  that  NKK's 
affiliation  with  NKK  Trading  has  in 
general  affected  price. 

Additionally,  NKK  presents  several 
theoretical  situations  under  the 
Department's  current  approach,  where 
NKK  claims  that  sales  could  be 
excluded  for  reasons  unrelated  to 
affiliation.  In  particular,  NKK  argues 
that  a  statistical  approach  would  reduce 
the  likelihood  of  testing  error  when 
pricing  to  affiliated  and  unaffiliated 
customers  is  the  same  (i.e.,  the  error  of 
finding  that  affiliation  has  affected 
prices  when,  in  fact,  it  has  not). 
However,  NKK  does  not  address  the 
concern  that,  by  lowering  the  threshold 
for  accepting  affiliated  party  sales  under 
their  statistical  approach  from  the 
Department's  current  standard,  NKK's 
test  would  increase  the  likelihood  of 
testing  error  when  pricing  to  affiliated 
and  unaffiliated  customers  is  not  the 
same  (i.e.,  the  error  of  finding  that 
affiliation  has  not  affected  price  when, 
in  fact,  it  has).  Given  this  concern  with 
NKK's  proposed  approach,  the 
Department  continues  to  believe  that  the 
"99.5  percent"  test  imposes  a  reasonable 
requirement  on  affiliated-party  prices: 
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on  average,  they  essentially  must  be  as 
high  as  prices  to  unaffiliated  parties. 

Comment  7:  NSC's  Affiliated  Freight 
Costs. 

NSC  argues  that  the  Department 
should  allow  all  of  NSC's  home  market 
inland  freight  expenses  for  the  final 
determination  because  the  Department 
verified  that  NSC  prociues  inland 
freight  services  at  arm's  length  prices, 
and  that  NSC  had  properly  reported 
these  expenses. 

NSC  argues  that,  under  the 
antidiunping  law,  the  Department  shall 
reduce  the  normal  value  price  by  the 
costs  incurred  to  bring  the  subject 
merchandise  from  the  original  place  of 
shipment  to  the  place  of  delivery  to  the 
purchaser  in  order  to  achieve  an 
undistorted  fair  value  comparison.  See 
section  772(c)(2)(A);  SAA  at  4040.  NSC 
argues  that  the  Department  has  allowed 
respondents  to  deduct  the  full  expense 
of  inland  freight  services  provided  by 
affiliates  unless  the  Department  cannot 
establish  that  the  services  were  not 
purchased  in  an  arm's  length 
transaction.  See  Notice  of  Final 
Determinations  of  Sales  at  Less  than 
Fair  Value:  Certain  Hot-Rolled.  Cold- 
Rolled,  and  Corrosion  Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  France. 
58  FR  37125,  37132  (1993);  Certain  Cold 
Rolled  Carbon  Steel  Flat  Products  from 
Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR  781, 
788  Qanuary  7,  1998);  Steel  Pipe  from 
Korea,  63  FR  at  32,839;  see  also  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Final  Results.  63  FR  12764, 
12780  (1998). 

NSC  states  that  it  "confirmed"  prior 
to  verification  that  these  services  from 
affiliates  were  purchased  at  arm's  length 
prices  by  providing  freight  charts  and 
explaining  that  it  paid  the  same  rates  to 
affiliates  and  unaffiliates.  NSC  argues 
that  the  Department  verified  that  NSC 
paid  arm's  length  prices  to  affiliated  and 
non-affiliated  freight  suppliers,  and  that 
NSC  reported  its  inland  freight  charges 
acciu-ately.  See  Verification  Report  at 
14-15,  dated  March  26,  1999.  NSC 
concludes  that,  therefore,  the 
Department  must  make  a  deduction  for 
NSC's  home  market  inland  freight 
expenses  when  calculating  normal  value 
for  the  final  determination. 

Department's  Position:  We  agree  with 
NSC.  The  Department  has  allowed  a 
deduction  for  home  market  freight 
expenses  because  NSC  reported  its 
freight  expenses  in  accordance  with 
Departmental  methodology  and  the 
expenses  were  verifiable.  While  NSC's 
responses  to  the  Department's 
questioimaires  did  not  demonstrate  that 
NSC  had  procured  inland  freight 


services  from  affiliates  at  arm's  length 
prices,  at  verification,  we  examined 
contracts  and  payment  documentation 
which  demonstrated  that  NSC's 
reported  inland  freight  charges  were 
acciu-ate  and  non-distortive.  See 
Verification  Report  at  15,  dated  March 
26.  1999.  Therefore,  in  the  final 
determination,  we  have  utilized  NSC's 
reported  home  market  freight  expenses 
in  the  calculation  of  normal  value. 
Comment  8:  NKK's  Home  Market 
Freight  Costs. 

Petitioners  assert  that,  according  to 
NKK,  the  company  does  not  track  actual 
delivery  charges  on  an  individual 
shipment  basis;  thus,  it  calculated  its 
reported  movement  costs  in  the  home 
market  based  on  the  way  in  which  a 
particular  product  was  most  likely 
transported.  Petitioners  note  that  NKK, 
late  in  the  process,  disclosed  that  the 
reported  delivery  terms,  for  19  percent 
of  its  transactions,  were  incorrect.  In 
addition,  NKK  also  revealed  that  a 
computer  programming  error  resulted  in 
the  MTong  method  of  transportation 
being  reported  for  a  full  13  percent  of 
its  home  market  sales.  Petitioners  argue 
that,  in  light  of  the  niunerous  errors  in 
NKK's  reporting  of  movement  expenses, 
NKK  has  failed  to  demonstrate  that  (1) 
its  method  for  allocating  its  home 
market  movement  expenses  does  not 
cause  inacciuacies  or  distortion  and  (2) 
it  is  entitled  to  an  adjustment  for 
movement  expenses  in  the  home 
market.  Therefore,  petitioners  assert 
that,  at  minimum,  die  Department 
should  deny  NKK's  reported 
adjustments  for  movement  expenses  for 
certain  specific  sales. 

NKK  asserts  that  it  reported,  in  its 
original  and  supplemental  questionnaire 
responses,  that  it  does  not  retain 
transaction  specific  movement 
expenses.  Instead,  using  its  monthly 
summaries,  NKK  determined  an  average 
per-ton  movement  expense  for  each 
category  of  transportation,  as  well  as  by 
each  method  of  transportation. 
In  addition,  NKK  argues,  that 
pursuant  to  the  Department's  practice,  a 
week  before  verification  NKK  submitted 
new  revised  databases.  The  Department 
accepted  and  verified  the  accuracy  of 
the  method  for  allocating  these  rates  to 
specific  transactions,  and  tested  the 
reported  movement  expenses  in  45 
sample  sales  transactions.  No 
discrepancies  were  found.  Furthermore, 
NKK  asserts  that,  contrary'  to  what 
petitioners  alleged  in  both  in  their  pre- 
verification  comments  and  briefs,  the 
Department  verified  that  the  sales  terms 
code  did  match  the  claim  of  a 
movement  expense.  Therefore,  NKK's 
asserts  that  its  methodology  was  reliable 
and  acciu-ate.  NKK  has  successfully 


demonstrated  its  entitlement  to  an 
adjustment  for  movement  expenses  in 
the  home  market,  and  evidence  on  the 
record  proves  that  petitioners'  claims 
have  no  basis. 

Department's  Position:  We  agree  with 
NKK  and  have  allowed  a  deduction  for 
freight  expenses  for  home  market  sales 
of  subject  merchandise  because  the 
reported  expenses  are  in  accordance 
with  Departmental  methodology',  are 
consistent  with  the  company's 
accounting  practices,  and  were 
substantiated  at  verification.  See 
Verification  Report,  dated  March  26. 
1999.  NKK  has  reported  home  market 
freight  in  accordance  with  its 
accounting  system  and  provided  the 
data  on  a  product,  transportation-type 
and  destination-specific  basis.  Based  on 
its  findings  at  verification,  the 
Department  determined  that 
respondent's  reported  freight  costs  for 
home  market  sales  of  hot-rolled  steel  are 
not  distortive.  and  provide  a  reasonable 
estimate  of  actual  transaction-specific 
freight  expenses.  Therefore,  we  are 
granting  NKK  a  home  market  freight 
adjustment  for  sales  of  subject 
merchandise. 
Comment  9:  NSC's  U.S.  Sales. 
Petitioners  contend  that  certain  of 
NSC's  U.S.  sales,  those  made  through  an 
affiliated  U.S.  reseller  and  reported  as 
export  price  ("EP")  sales,  are 
constructed  export  price  ("CEP")  sales 
and  that  adverse  facts  available  should 
be  applied  to  these  sales.  Petitioners 
state  that  NSC  was  not  forthright  with 
its  explanation  of  the  U.S.  reseller's 
functions  in  the  sales  process,  as  the 
Department  found  that  the  reseller 
performed  many  more  functions  than 
were  originally  outlined  in  the 
questionnaire  responses.  More 
specifically,  petitioners  believe  that  the 
findings  at  verification  demonstrate  the 
involvement  of  the  reseller  in  the 
negotiation  of  the  substantive  terms  of 
sales,  such  as  prices.  Furthermore, 
petitioners  assert  that  NSC's  claim  that 
the  reseller  was  merely  a  processor  of 
information  and  a  communication  link 
is  untenable.  In  addition,  petitioners 
argue  that  because  NSC  failed  to  report 
"significant  facts"  regarding  the 
reseller's  role  in  the  sales  process  the 
Department  should  use  facts  available. 
Petitioners  contend  that  NSC  withheld 
information  from  the  Department,  failed 
to  provide  information  in  a  timely 
manner  and  impeded  the  proceeding. 
Lastly,  petitioners  have  requested  that 
the  Department  use  the  highest 
calculated  margin  for  NSC's  U.S.sales 
as  facts  available. 

NSC  argues  that  verification 
confirmed  the  facts  underlying  the 
Department's  preliminary  decision  that 
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NSC's  U.S.  sales  were  properly 
characterized  as  EP  sales.  NSC  states 
that  U  e  sales  meet  criteria  for  EP  sales 
establ  shed  in  Mitsubishi  Heavy  Indus., 
Inc.  V  United  States.  15  F.Supp.  2d  807, 
812  (C:iT  1998)  (citing  PQ  Corp.  v. 
United  States.  652  F.Supp.  724,  731 
(Crr  1 987),  and  affirmed  in  AK  Steel 
Corp.  V.  United  States,  No.  97-05- 
00865.  1998  WL  846764,  at  *6  (CIT 
1998) 

NS( ;  argues  that  if  a  transaction  meets 
these  :riteria,  the  Department  will  treat 
the  sa  es  as  EP  because  the  routine 
sellini ;  functions  of  the  manufacturer 
have  1  een  relocated  geographically  from 
the  se  ling  coimtry  to  the  United  States. 
See  Ki  }enig  &■  Bauer-Albert  AG  v.  United 
States,  15  F.  Supp.  2d  834,  352  (CIT 
1998),  NSC  adds  that,  in  such 
circui  istances,  the  EP  sales  are  in  effect 
made  directly  to  the  uxuelated  buyer 
becau  ie  the  U.S.  affiliate  has  no 
indep  indent  function.  The  remainder  of 
NSC's  argimient  cannot  be  recreated  in 
a  pub  ic  summary. 

Petikioners  rebut  NSC's  contention 
that  the  Department  should  not  use 
adver  le  inferences  with  regard  to  NSC's 
sales  made  through  its  affiliated  U.S. 
reselh  ir.  The  petitioners  cite  to  the 
Department's  Verification  fleport  which 
shows  that  the  U.S.  reseller  negotiated 
terms  of  sale  with  customers.  Petitioners 
further  argue  that  NSC's  arguments 
ignore  the  U.S.  reseller's  role  as  verified 
by  the  Department.  Additionally, 
petitic  iners  state  that  due  to  the  reseller's 
role  ill  the  "negotiations  and  base  price 
propopals"  the  sales  should  be  deemed 
CEP.  furthermore,  petitioners  contend 
that  b  jcause  NSC  did  not  describe  the 
full  ra  nge  of  the  reseller's  role  and  the 
Depar  tment  consequently  does  not  have 
all  of  he  information  necessary  with 
whicl  to  calculate  a  margin  for  CEP 
sales,  the  Department  should  find 
adveri  ;e  inferences  and  use  the  highest 
calculated  margin  for  these  sales. 

Peti  doners  argue  that  the  Department 
finds  Jiat  CEP  treatment  is  justified 
when  a  U.S.  affiliate  plays  a  significant 
role  ii  I  soliciting  business  and 
maintaining  customer  contacts,  or 
partic  ipates  in  the  negotiation  of  sales 
price  o  the  extent  that  it  is  more  than 
a  pro(  essor  of  sales-related 
docui  lentation  or  a  communications 
link.  ;  lee  Certain  Cold-Rolled  and 
Corro  ;ion-Resistant  Carbon  Steel  Flat 
Prodi  cts  from  Korea:  Final  Results  of 
Antic  umping  Duty  Administrative 
Revievs.  63  FR  13170,  13172  (March  18, 
1998)  Petitioners  argue  that,  contrary  to 
NSC'!  assertions,  the  facts  in  this  case 
justif  '  classifying  certain  of  NSC's  sales 
as  CE '. 

Pet  tioners  also  note  that  where  the 
U.S.  i  ffiliate  acts  as  the  first  and  only 


point  of  contact  for  the  U.S.  unaffiliated 
customer,  or  that  it  played  the  primary 
role  in  generating  the  sale  by  bringing 
the  customer  to  the  foreign  producer, 
the  Department  has  found  that  the 
affiliate's  role  in  the  sales  process  is 
significant.  See  Stainless  Steel  Plate  in 
Coils  from  the  Republic  of  Korea.  64  FR 
15444,  15453  (March,  31,  1999);  see  also 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Extruded 
Rubber  Thread  from  Malaysia:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  12967, 
12971  (March  16, 1999);  Carbon  Steel 
Flat  Products  from  Korea,  64  FR  at 
12927.  Petitioner  also  argues  that  the 
Department  has  found  that  where  the 
U.S.  afGliate  participates  in 
negotiations,  its  role  is  elevated  beyond 
a  processor  of  dociimentation  or  a 
commimications  link.  Petitioner  argues 
this  is  true  even  where  the  U.S.  affiliate 
negotiates  along  with  the  foreign 
producer  {Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel 
Standard  Line  and  Pressure  Pipe  from 
Germany:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  47446,  47448  (September 
15,  1997),  reserved  the  right  to  approve 
all  orders,  id.  or  limited  the  affiliate's 
ability  to  negotiate  prices  within  certain 
ranges,  Cut-to-Length  Carbon  Steel  Plate 
from  Belgium:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  48213,  48214-15  (1997); 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Germany:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  18390.  18391-92  (1997)). 
Petitioners  argue  that  where  the  U.S. 
affiliate's  role  is  not  incidental  or 
ancillary,  CEP  treatment  is  appropriate. 
See  Industrial  Nitrocellulose  from  the 
United  Kingdom:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  6609,  6611  (February  10, 
1999).  Petitioners  cite  the  U.S. 
verification  report  in  support  of  their 
argument  that  CEP  is  appropriate  for 
certain  of  NSC's  U.S.  sales,  and  argue 
that  application  of  facts  available  is 
justified  as  well,  based  NSC's  failure  to 
provide  complete  information  on  these 
circumstances. 

In  its  rebuttal,  NSC  argues  that  the 
Department  should  continue  to  treat 
NSC's  sales  through  its  affiliated  U.S. 
reseller  as  EP  sales.  NSC  contends  that 
the  affiliated  U.S.  reseller  acted  as  a 
communication  link  between  the 
affiliated  Japanese  reseller  and  the  U.S. 
customer.  NSC  states  that  the  U.S. 
reseller  acted  "only  as  a  processor  of 
sales-related  documentation  and  a 
commimication  link  with  the  unrelated 
U.S.  buyer."  See  Mitsubishi  Heavy 


Indus..  Ltd.  v.  United  States,  15  F.  Supp. 
2d  807,  812  (CIT  1998).  Furthermore, 
NSC  argues  that  the  U.S.  reseller  was  in 
constant  commimication  with  the 
Japanese  reseller  and  that  messages 
during  the  sales  negotiations  document 
that  the  U.S.  reseller  had  no  authority  to 
make  decisions  without  the  consent  of 
the  Japanese  reseller.  NSC  contends  that 
the  U.S.  reseller  a'cted  as  a 
communication  link,  which  is  a  role 
that  U.S.  affiliates  may  play  in  EP  sales. 
See  AK  Steel  Corporation  v.  United 
States.  34  F.  Supp.  2d  756  (CIT  1998); 
see  also  NSC  U.S.  Verification 
Memorandum,  dated  March  26, 1999,  at 
Exhibit  4.  In  sum,  NSC  argues  that  at  no 
point  did  the  affiliated  U.S.  reseller 
make  any  decisions  with  regard  to  the 
terms  of  sale  without  first  consulting  the 
Japanese  reseller.  Finally,  NSC  contends 
that  if  the  U.S.  reseller  had  authority  to 
negotiate  terms  of  sale  the  documented 
correspondence  between  the  U.S.  and 
Japanese  resellers  would  not  have 
occvured.  Thus,  the  U.S.  reseller  was 
simply  a  conduit  for  communication. 
Department's  Position:  We  disagree 
with  petitioners  that  NSC's  U.S.  sales 
should  be  treated  as  CEP  sales.  The 
statute  defines  export  price  as  the  price 
at  which  the  subject  merchandise  is  first 
sold  (or  offered  for  sale)  to  an 
unaffiliated  purchaser  before  the  date  of 
import  by  the  exporter  outside  the 
United  States.  In  contrast,  CEP  is  the 
price  at  which  the  subject  merchandise 
is  first  sold  (or  offered  for  sale),  before 
or  after  the  date  of  import,  in  the  United 
States  by  or  for  the  account  of  the 
exporter  or  by  a  seller  affiliated  with  the 
exporter  to  an  unaffiliated  purchaser. 
Thus,  sales  made  prior  to  import  can  be 
either  EP  or  CEP,  with  the  former  being 
sold  by  the  exporter  or  producer  outside 
the  United  States  and  the  latter  being 
sold  by  someone  in  the  United  States 
who  is  selling  for  the  account  of  the 
exporter  or  is  affiliated  with  the 
exporter.  In  cases  in  which  both  the 
exporter  and  a  U.S.  affiliate  or  a  party 
in  the  United  States  acting  on  the 
exporter's  behalf  are  involved  in  the 
sales  transaction,  a  case-by-case 
determination  must  be  made,  based  on 
the  facts  associated  with  the 
transactions  at  issue,  to  determine 
whether  such  sales  are  properly 
characterized  as  EP  or  CEP  sales. 
Normally,  when  a  party  in  the  United 
States  is  involved  in  the  sale  to  the  first 
unaffiliated  customer,  the  sales  are 
properly  treated  as  CEP  sales.  However, 
the  Department  has  a  long  history  of 
recognizing  so-called  "indirect  EP 
sales,"  which  are  sales  made  by  an 
exporter,  with  the  party  in  the  United 
States  performing  only  certain  ancillary 


functions  that  support  the  sales  process. 
To  determine  whether  sales  are  properly 
classified  as  EP  in  such  cases  the 
Department  examines  three  criteria: 
whether  (1)  the  merchandise  is  not 
inventoried  by  the  importer,  (2)  the  sale 
is  made  through  a  customary 
commercial  channel  for  sales  of  this 
merchandise,  and  (3)  the  affiliated 
importer  acts  only  as  a  processor  of 
sales-related  documents  and  as  a 
communications  link  with  the  exporter. 
See,  e.g.,  Du  Pont,  841  F.  Supp.  at  1248- 
50;  AK  Steel,  1998  WL  846764  at  *6. 
Only  when  all  three  criteria  are  met 
does  the  Department  treat  the  sales  as 
EP  sales.  As  the  Court  explained  in  AK 
Steel,  this  test  is  simply  a  means  to 
determine  whether  a  sale  at  issue  is  in 
essence  between  the  exporter  and  the 
unaffiliated  buyer,  in  which  case  the  EP 
rules  apply,  or  whether  the  role  of  the 
affiliate  has  sufficient  substance  that  the 
CEP  rules  apply.  Id. 

In  this  case,  NSC's  small  U.S.  office 
merely  assisted  NSC  and  its  affiliated 
Japanese  trading  company  in  making  the 
sales  in  question.  With  respect  to  the 
first  prong  of  the  indirect  EP  test,  the 
merchandise  at  issue  was  shipped 
directly  from  the  manufactiu-er  to  the 
unaffiliated  U.S.  customer  without 
being  introduced  into  the  physical 
inventory  of  NSC's  U.S.  affihate.  With 
respect  to  the  second  prong,  this  pattern 
of  direct  shipment  is  a  customary 
commercial  channel  for  sales  of  such 
merchandise  in  the  industry,  and  there 
is  no  indication  that  the  sales  between 
the  parties  involved  represented  any 
departure  from  the  customary 
commercial  patterns.  As  for  the  third 
prong,  information  obtained  by  the 
Department  at  verification  confirmed 
NSC's  claims  that  its  U.S.  affiliate's  role 
was  that  of  a  processor  of  sales-related 
documents  and  as  a  communications 
link  with  the  exporter. 

The  gravamen  of  petitioner's  claim 
that  these  sales  should  be  classified  as 
CEP  sales  appears  to  be  the  fact  that  the 
affiliate  is  involved  in  the  negotiation 
process.  However,  the  sales-related 
documents  we  examined  at  verification 
indicated  that  the  affihate's  role  in  the 
sales  negotiation  process  is  properly 
characterized  as  ancillary  to  the  role  of 
NSC  and  an  affiliated  trading  company 
in  Japan.  See  U.S.  Sales  Verification 
Report,  dated  March  26,  1999.  The 
primary  function  of  the  U.S.  affiliate  in 
negotiation  was  conveying  offers  and 
counter-offers  between  the  customer  on 
the  one  hand,  and  NSC  and  the  Japanese 
trading  company  on  the  other — in  other 
words,  serving  as  a  "communications 
link"  between  the  parties  involved  in 
making  the  decisions  with  respect  to 
these  sales.  Contrary  to  petitioners' 


Federal  Register /Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Notices 


24345 


assertions,  the  U.S.  affiliate  cannot  be 
said  to  have  participated  in  any  real 
sense  in  the  negotiation  of  the  sales  at 
issue. 

Verification  also  confirmed  the 
accuracy  of  information  NSC  provided 
on  the  record  with  respect  to  its 
performance  of  other  support  functions 
related  to  these  U.S.  sales,  including 
conveying  an  initial  offer  to  bid,  issuing 
certain  sales  documentation,  and 
assisting  in  arranging  the  transport  of 
the  merchandise  from  Japan  to  the 
customer.  The  affiliate  also  pays  U.S. 
import  duties  and  certain  transportation 
expenses  (wharfage,  brokerage,  barge/ 
demurrage,  stevedoring,  and  trucking 
expenses!  on  these  sales,  receives 
payment  from  the  customer  and  receives 
a  commission  on  the  sale.  See  NSC  U.S. 
Verification  Report  at  2-4,  dated  March 
26,  1999.  These  are  all  functions  that 
have  previously  been  foimd  to  be 
compatible  with  a  finding  that  the  sales 
involved  are  EP  sales,  hi  addition,  the 
Court, of  International  Trade  has  held 
that  the  fact  that  a  U.S.  subsidiary 
receives  a  commission  for  providing 
such  services  is  not  incompatible  with 
a  finding  that  the  sales  are  EP  sales.  See 
Outokiunpu  Copper  Rolled  Products  AB 
V.  United  States  ["Outokumpu"),  829  F. 
Supp.  1371,  1378-80  (CIT  1993).  Thus, 
the  facts  of  record,  taken  as  a  whole  and 
considered  in  context,  demonstrate  that 
these  sales  are  essentially  sales  between 
NSC's  affiliated  Japanese  trading 
company  and  the  unaffiliated  U.S. 
customer,  with  certain  routine  sales 
support  functions  carried  out  by  the 
U.S.  affiliate.  Therefore,  we  find  that  the 
facts  on  the  record  demonstrate  that  the 
sales  at  issue  meet  the  well-established 
criteria  for  indirect  EP  sales. 

In  addition,  we  note  that  these  sales 
constitute  such  a  minute  portion  of 
NSC's  U.S.  sales  that,  even  if  the 
Department  had  accepted  petitioners' 
argument  both  that  they  should  be 
considered  CEP  sales  and  that  the 
Department  should  apply  an  adverse 
margin  to  these  sales,  the  impact  on 
NSC's  margin,  if  any,  would  have  been 
negligible. 

Comment  10:  NSC's  U.S.  Sales  Prices. 
Petitioners  contend  that  the 
Department  should  use  the  gross  unit 
U.S.  price  in  dollars  which  appears  on 
the  invoice,  and  not  a  converted  net 
price  in  yen  as  the  basis  for  its  U.S. 
price  calculations.  NSC  reported  the 
gross  unit  price  for  its  U.S.  sales  in 
dollars,  and  this  value  appears  on  the 
invoice,  even  though  NSC's  customers 
ultimately  pay  for  the  merchandise  in 
yen  based  on  a  nine  day  forward 
exchange  rate.  NSC  reported  the  price 
paid  in  yen  minus  a  trading  company 
discount  as  NETPRTCU.  Petitioners 


claim  that  the  Department  converted  the 
net  yen  value  to  dollars  on  the  date  of 
shipment,  and  state  that  this  approach 
is  improper.  Petitioners  rely  upon 
Ferrosilicon  from  Brazil:  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review  ("Ferrosilicon 
from  Brazil"),  62  FR  54085,  54086 
(1997),  where  the  Department  amended 
its  final  results  in  order  to  use  the  U.S. 
dollar-denominated  gross  unit  price, 
and  on  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Wire  Rod  from  Japan,  63  FR 
40434,  40446-7  (1998).  where  the 
Department  also  used  a  gross  imit  price 
in  dollars. 

Department's  Position:  The 
Department  disagrees  that  we  should 
use  the  gross  unit  U.S.  price  in  dollars 
which  appears  on  the  invoice  and  not 
the  converted  price  in  yen.  The  yen 
value  on  the  invoice  is  the  value  which 
is  invoiced  and  paid  by  NSC's 
customers.  For  every  U.S.  sale,  and 
other  export  sales,  NSC  records  the 
dollar  value,  the  yen  value,  and  the 
exchange  rate  used  to  convert  the  dollar 
to  yen,  and  then  tracks  the  yen  invoice 
value  through  to  their  accounts 
receivable.  Petitioners'  argiunent  is  that 
the  Department  should  avoid 
imnecessar\'  conversion  where  possible. 
The  Department  verified  that  the  yen 
value  on  the  invoice  is  converted  using 
the  yen  to  dollar  exchange  rate  on  the 
ninth  day  after  shipment.  This 
conversion  is  pursuant  to  the  terms  of 
sale  agreed  upon  by  the  parties  at  the 
time  of  the  order  confirmation. 
Therefore,  for  purposes  of  NSC's  normal 
accounting  records,  the  yen  value 
posted  in  the  normal  course  of  business 
is  the  converted  dollar  value  effective 
on  the  date  of  shipment,  using  the 
methodology  discussed  above.  In 
reporting  U.S.  sales  to  the  Department. 
NSC  directly  reported  the  yen  value 
from  the  invoice  as  recorded  in  the 
normal  course  of  business.  As  a  result, 
the  Department  used  the  yen  value  from 
the  invoice  as  the  starting  point  in  its 
calculation  of  U.S.  price. 

Petitioners'  reliance  on  the  two 
administrative  cases  cited  is  misplaced. 
The  Ferrosilicon  from  Brazil  case, 
imlike  this  case,  involved  a  forward 
exchange  rate  agreement.  Thus,  section 
773A(a)  of  the  Act  required  that  foreign 
currencies  be  converted  into  U.S. 
dollars  based  on  the  exchange  rate 
specified  in  the  forward  exchange  rate 
agreement.  Instead,  the  Department,  due 
to  the  erroneous  impression  that  it  did 
not  have  dollar-denominated  prices  on 
record,  "mistakenly  converted  Lhe  U.S. 
sales  prices  reported  in  Brazilian 
currency  to  U.S.  dollars  on  the  date  of 
sale.  "  62  FR  at  54086.  Because  the 
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Brazilii  in  currency  gross  unit  amount 
which  ippeared  on  the  commercial 
invoice  corresponded  to  the  dollar- 
denom^  nated  price  as  of  the  date  of 
conven  ion  pursuant  to  the  forward 
exchan  ^e  agreement,  converting  that 
Brazilii  in  currency  value  to  U.S.  dollars 
was  an  exchange  rate  error.  Because  the 
dollar  1  alue  reported  to  the  Department 
alreadv  corresponded  to  the  dollar 
equival  ent  of  the  amount  to  be  paid  in 
Brazilijin  currency  on  the  proper  day  for 
making  that  currency  exchange,  the 
Depart!  nent  used  the  submitted  dollar 
value. 

The  apanese  wire  rod  case  involved 
a  situat  ion  similar  to  Ferrosilicon  from 
Brazil,  n  that  case,  the  Department 
stated  1  lat  the  invoice  listed  a  gross  unit 
price  o  ily  in  dollars,  the  conversion 
factor  a  ssociated  with  the  forward 
exchan  je  agreement,  the  amount 
corresp  onding  to  a  commission  (or 
"discount")  paid  to  the  Japanese  trading 
company  to  which  Nippon  (i.e.,  NSC  in 
the  ins  ant  case)  sold,  and  a  net  price  in 
yen  that  results  after  that  "discount" 
was  de  lucted.  63  FR  at  40447.  As 
instruc  ed  in  the  questionnaire.  Nippon 
had  re(  orted  the  gross  unit  price  on  the 
invoice  (which  was  in  dollars),  and  the 
Depart!  nent  had  used  this  price  as  the 
starting  price  in  its  preliminary 
calculations.  Id.  Petitioners  urged  that, 
becausi!  payment  was  made  in  yen, 
rather  I  han  in  dollars,  the  Department 
should  disregard  Nippon's  data  and  use 
facts  a\  ailable.  Id.  In  the  final 
determ  nation,  the  Department 
contini  led  to  use  the  reported  dollar 
gross  p  'ice  because  Nippon,  as 
requesled,  had  provided  the  price  on  the 
invoice .  Id.  In  addition,  the  Department 
had  vei  ified  that  Nippon  received  the 
yen-de  lominated  amount 
corresponding  to  that  dollar  amount, 
conver  ed  at  the  forward  exchange  rate 
reflecte  d  on  the  invoice,  minus  the 
trading  company's  "discount."  Id.  In 
other  V  ords,  once  the  discount  was 
taken  i  ito  consideration  (as  it  would 
necessi  irily  be  regardless  of  which 
curren(  ;y  was  used),  the  dollar  amount 
exactly  corresponded  to  the  net  yen 
amoun :  petitioners  complained  had  not 
been  u  ;ed  in  the  first  place. 

Base  \  on  the  facts  of  the  instant  case, 
the  De  >artment  has  used  the  yen  value 
report*  d  on  the  invoice  as  the  starting 
point  f  )r  the  calculation  of  U.S.  price. 

Com  nent  11:  NSC's  Arm's  Length 
Analysis. 

Petit  oners  argue  that  the  Department 
should  apply  the  arm's  length  test  to 
resales  made  by  NSC's  affiliated 
custon  er  to  other  NSC  affiliates.  On 
Januar  '  4.  1999.  the  Department 
reques  ed  that  NSC  add  a  field  to  its 
sales  d  itabase  indicating  the  relation  of 


the  end-user  to  NSC  for  sales  made 
through  one  of  NSC's  affiliated  resellers. 
Citing  lack  of  time.  NSC  responded  by 
providing  the  Department  with  a  list  of 
the  affiliated  reseller's  customers  who 
were  also  affiliated  with  NSC,  instead  of 
updating  the  database.  Therefore, 
petitioners  request  that  the  Department 
apply  the  arm's  length  test  to  the 
subsequent  sales  by  NSC's  affiliated 
reseller,  where  applicable. 

Department's  Position:  The 
Department  disagrees  with  petitioners. 
The  Department's  regulations  state  that, 
if  an  exporter  or  producer  sold  the 
foreign  like  product  to  an  affiliated 
party,  it  may  calculate  normal  value 
based  on  such  sales  if  it  determines  that 
the  price  is  comparable  to  the  price  at 
which  the  exporter  or  producer  sold  the 
foreign  like  product  to  a  person  who  is 
not  affiliated  with  the  seller.  See  19 
C.F.R.  §  351.403(c).  It  is  the 
Department's  normal  practice  to  nm  the 
arms  length  test  on  home  market  sales 
made  by  the  producer  to  an  affiliated 
company  to  determine  whether  the 
prices  for  such  sales  are  comparable  to 
prices  charged  to  unrelated  parties.  In 
the  instant  case,  the  Department 
conducted  its  normal  arm's  length 
analysis  and  found  that  NSC's  sales  to 
the  affiliated  reseller  at  issue  failed  the 
arm's  length  test.  Therefore,  our 
preference  is  to  use  the  downstream 
sales  if  available.  Based  upon  the 
information  placed  on  the  record,  we 
find  no  basis  for  departing  from  the 
Department's  normal  practice  in  this 
regard. 

As  the  Department  has  stated  in  the 
Preamble  to  its  regulations,  "[t]he 
purpose  of  an  arm's  length  test  is  to 
eliminate  prices  that  are  distorted."  See 
62  FR  at  27356.  Once  a  non-distorted 
price  has  been  identified  in  a  given 
series  of  transactions  for  use  as  normal 
value,  "the  Department  does  not  believe 
it  is  necessary  or  appropriate  to  require 
the  reporting  of  downstream  sales  in  all 
instances."  See  Id.  The  approach 
proposed  by  petitioners,  which  would 
require  routine  reporting  of  all 
downstream  data  for  home  market  sales 
to  affiliates,  so  that  the  arm's  length  test 
could  be  conducted  at  multiple  levels, 
would  be  both  burdensome  and 
unnecessary.  Thus,  for  the  final 
determination,  when  a  sale  by  NSC  to 
an  affiliated  party  passed  the  arm's 
length  test,  we  did  not  conduct  further 
tests  to  determine  whether  the  sales  by 
that  affiliate  were  also  made  at  arm's 
length. 

Comment  12:  NSC's  Home  Market 
Downstream  Sales. 

NSC  argues  that  the  Department 
should  continue  to  find  that  NSC  need 
not  report  any  further  downstream  sales. 


As  it  did  in  the  Preliminary 
Determination,  NSC  contends  that  the 
process  of  acquiring  the  necessary 
information  for  the  still  unreported 
downstream  sales  would  be  overly 
burdensome  due  to  the  manual  effort 
involved,  and  the  affiliated  reseller's 
limited  retention  of  paper  documents. 
Furthermore,  NSC  has  continued  to 
work  to  report  the  downstream  sales.  At 
verification,  NSC  demonstrated  that  the 
task  of  reporting  the  outstanding 
downstream  sales  would  be  overly 
burdensome,  and,  in  some  cases, 
impossible.  In  addition,  NSC  cites  to  the 
Department's  regulations  at  19  C.F.R. 
§  351.403(d),  which  state  that  in  some 
cases  the  Department  will  not  require 
the  reporting  of  all  downstream  sales  if 
the  outstanding  sales  "account  for  less 
than  five  percent  of  the  total  value  (or 
quantity)  of  the  exporter's  or  producer's 
sales  of  the  foreign  like  product  *   *   *" 
As  NSC's  unreported  downstream  sales 
meet  this  Departmental  requirement, 
NSC  requests  that  the  Department  not 
change  its  Preliminary  Determination 
regarding  this  issue.  Petitioners  did  not 
comment  on  NSC's  argument  in  their 
rebuttal  briefs. 

Department's  Position:  We  agree  with 
NSC  that  certain  downstream  sales 
should  continue  to  be  disregarded  in  the 
final  determination.  Pursuant  to 
§  351.403  of  the  Department's 
regulations,  the  Department  does  not 
normally  require  the  reporting  of 
downstream  sales  if  total  sales  of  the 
foreign  like  product  by  a  firm  to  all 
affiliated  customers  account  for  five 
percent  or  less  of  the  firm's  total  sales 
of  the  foreign  like  product.  In  general, 
the  Department  does  not  believe  it 
necessary  or  appropriate  to  require  the 
reporting  of  downstream  sales  in  all 
instances.  Questions  concerning  the 
reporting  of  downstream  sales  are 
complicated,  and  the  resolution  of  such 
questions  depends  on  a  number  of 
considerations,  including  the  nature  of 
the  merchandise  sold  to  and  by  the 
affiliate,  the  volume  of  sales  to  the 
affiliate,  the  levels  of  trade  involved, 
and  whether  sales  to  affiliates  were 
made  at  arm's  length.  In  addition,  the 
Department  normally  will  not  require 
the  respondent  to  report  the  affiliate's 
downstream  sales  unless  the  sales  to  the 
affiliate  fail  the  arm's  length  test.  The 
Department  believes  that  imposing  the 
burden  of  reporting  small  numbers  of 
downstream  sales  often  is  not 
warranted,  and  that  the  accuracy  of 
determinations  generally  is  not 
compromised  by  the  absence  of  such 
sales. 

In  the  instant  case,  NSC  requested 
that  it  be  excused  from  reporting  a  small 
percentage  of  home  market  downstream 
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sales  due  to  overwhelming  burdens  in 
obtaining  the  information  and  the  fact 
that  these  downstream  sales  will  not 
constitute  appropriate  matches  for  their 
U.S.  sales  of  subject  merchandise. 
Furthermore,  the  Department  examined 
these  sales  at  verification  and  confirmed 
that  these  sales  will  not  constitute 
appropriate  matches  for  U.S.  sales.  See 
NSC  Home  Market  Verification  Report, 
dated  March  26,  1999.  After  examining 
the  data  placed  on  the  record,  the 
Department  has  determined  that  there 
are  sufficient  matches  of  sales  in  the 
home  market  and  that  the  downstream 
sales  in  question  account  for  less  than 
three  percent  of  each  firm's  total  home 
market  sales  of  subject  merchandise.  For 
purposes  of  this  final  determination,  the 
Department  is  disregarding  this  small 
percentage  of  downstream  sales. 

Comment  13:  Request  for  Written 
Opinion/  Ex  Parte  Communications. 

NSC  argues  that,  pursuant  to  section 
782(g)  of  the  Tariff  Act  {19  U.S.C. 
§  1677m{g)),  and  in  accordance  with  the 
SAA  at  814,  the  Department  must 
inform  all  parties  of  the  essential  facts 
under  consideration  before  making  a 
final  determination,  and  give  all  parties 
sufficient  time  to  defend  their  interests. 
See  Bethlehem  Steel  Corp.  v.  United 
States,  n  F.  Supp.  2d  201,  207-08  (CIT 
1998);  Michael  Y.  Chung,  U.S. 
Antidumping  Laws:  A  Look  at  the  New 
Legislation,  20  N.C.J.  Int'l  L.  &  Com. 
Reg.  495,  525  (1995).  NSC  states  that  the 
Court  of  International  Trade  has  held 
that  the  Department  cannot  rely  on 
information  on  which  the  parties  have 
not  been  given  an  opportunity  to 
comment.  See  Wieland-Werke  AG  v. 
United  States,  4  F.  Supp.  2d  1207  (CIT 
1998).  NSC  argues  that  this  requirement 
is  necessary  to  provide  due  process  and 
a  fair  judgement.  NSC  charges  that  the 
Department  has  not  provided  NSC  with 
all  information  relevant  to  this 
investigation,  and  thus  appears  to  be 
about  to  make  a  final  determination 
which  does  not  afford  NSC  the  right  to 
defend  itself  or  respond  to  that 
information.  In  particular,  NSC  notes 
that  the  Department  has  not  placed  on 
the  record  the  factual  or  legal  bases  for 
its  decision  not  to  verify  NSC's 
theoretical-actual  weight  conversion 
factor.  NSC  states  that  the  Department 
has  not  responded  to  its  letters  on  this 
issue  and  has  not  placed  on  the  record 
an  ex-parte  memorandum  with  respect 
to  the  meeting  between  NSC's 
representatives  and  Deputy  Assistant 
Secretary  Spetrini  at  which  this  issue 
was  discussed. 

NSC  argues  that  the  Department's 
failure  to  explain  its  basis  for  not 
verifying  the  conversion  factor  violates 
section  782(g)  of  the  Tariff  Act  (19 
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U.S.C.  §  1677m(g))  and  Article  6.9  of  the 
Antidumping  Agreement  (referring  to 
informing  parties  of  the  essential  facts 
under  consideration,  so  that  they  may 
defend  their  interests),  as  well  as 
§  351.307(c)  of  the  Department's 
regulations  and  Article  6.7  of  the 
Antidumping  Agreement  (which  relate 
to  reporting  on  the  results  of 
verification).  NSC  argues  that  the 
Department  has  refused  to  provide  this 
information,  that  this  refusal  was  illegal, 
and  that  it  has  prejudiced  NSC's  ability 
to  defend  its  interests  and  affected  its 
due  process  rights.  In  this  respect.  NSC 
relies  upon  the  SAA  at  814,  and  Clifford 
V.  United  States,  136  F.3d  144,  149  (D.C. 
Cir.  1998).  NSC  states  diat  die 
Department's  actions  raise  the  specter  of 
government  officials  secretly  prejudging 
this  matter,  and  not  allowing  NSC  to 
respond  or  defend  its  interests.  See  NEC 
Corp.  V.  United  States,  151  F.3d  1361, 
1374  (Fed.  Cir.  1998).  NSC  concludes 
that,  for  these  reasons,  the  Department's 
decision  on  theoretical  weight  cannot 
stand. 

NSC  also  cites  the  statutory 
requirement  that  the  agency  document 
ex-parte  commimications  on  the  official 
record.  See  section  777(a)(3)  of  the 
Tariff  Act  (19  U.S.C.  §  1677f(a)(3)):  see 
also  Gilmore  Steel  Corp..v.  United 
States,  585  F.  Supp.  670,  679  (CIT 
1984).  The  Department  is  required  to 
include  notice  of  these  communications 
in  the  official  record  of  the  case  for 
judicial  review.  NSC  states  that,  in 
addition,  in  order  to  allow  interested 
parties  to  comment  on  information 
submitted  by  other  parties  during  such 
meetings,  see  19  C.F.R.  §  351.301(c)(1), 
information  conununicated  during  ex- 
parte  meetings  must  be  placed  on  the 
record. 

NSC  states  that  the  Department  has 
"chosen  secrecy  over  transparency"  by 
not  placing  on  the  official  record 
memoranda  memorializing  any  ex-parte 
meetings  between  petitioner  or  other 
interested  parties  and  members  of  the 
Administration  concerning  issues 
presented  during  this  proceeding,  and 
cites  press  reports  alleging  the 
occurrence  of  several  meetings  relating 
to  this  case.  NSC  adds  that  the 
Department  also  did  not  respond  to 
NSC's  letters  requesting  that  ex-parte 
memoranda  be  placed  on  the  record. 
NSC  argues  that  the  Department  is  thus 
in  violation  of  section  777(a)(3)  of  the 
Tariff  Act  (19  U.S.C.  §  1677f(a)(3))  and 
19  C.F.R.  §  351.104.  NSC  claims  Uiat, 
coupled  with  the  violations  of  Article 
6.9  and  19  U.S.C.  §  1677m(g)  described 
above,  the  Department's  actions  in  this 
respect  threaten  the  fairness  and 
integrity  of  the  entire  proceeding. 


Petitioners  did  not  comment  on  NSC's 
request  in  their  rebuttal  briefs. 

Department's  Position:  We  disagree 
with  NSC's  assertion  that  the 
Department  has  not  provided  NSC  with 
all  information  relied  upon  in  the 
investigation,  in  particular  information 
relating  to  the  Department's  decision 
regarding  NSC's  sales  made  on  a 
theoretical  weight  basis.  At  the  time  that 
the  Department  made  the  decision  not 
to  verify  the  theoretical-to-actual  weight 
conversion  factor,  the  Department 
explained  to  NSC's  counsel  the  basis  for 
the  Department's  actions.  In  addition, 
the  Department  issued  a  letter  dated 
April  12,  1999,  explaining  the  reason  for 
rejecting  the  submitted  conversion 
factors.  The  factual  and  legal  bases  for 
the  Department's  decision  regarding 
these  sales  are  also  discussed  in 
Comment  29,  "Use  of  Facts  Available 
for  NSC's  Theoretical  Weight  Sales." 

The  Department,  pursuant  to  section 
777f(a)(3)  of  the  Act  has  placed  all  ex 
parte  communications  on  the  official 
record  of  the  case  and  they  are  available 
to  interested  parties  in  room  B-099  of 
the  main  Department  of  Commerce 
building.  The  only  ex  parte 
communications  relating  to  NSC's  sales 
made  on  a  theoretical  weight  basis  were 
commimications  with  representatives  of 
NSC.  Therefore,  NSC  was  not 
prejudiced  by  any  delay  in  recording 
those  communications  for  the  record.  In 
addition,  as  reflected  in  the  memos 
simunarizing  ex  parte  communications, 
all  ex  parte  communications  with 
petitioners'  counsel  involved  no  new 
information  and  all  information 
discussed  was  on  the  record. 

The  Department  disagrees  with  NSC 
that  it  was  not  informed  of  the  essential 
facts  and  did  not  have  sufficient  time  to 
defend  its  interests.  NSC,  like  other 
parties  in  this  proceeding,  has  availed 
itself  of  the  myriad  opportunities  to 
participate  actively  in  the  antidumping 
investigation  by  submitting  information 
and  argument  and  by  commenting  on 
information  and  argiunent  placed  upon 
the  record.  NSC  has  done  so  in  meetings 
with  the  Department,  in  written  briefs, 
and  during  the  hearing  conducted  in 
this  proceeding.  In  particular,  NSC 
devoted  over  40  pages  of  its  case  brief 
to  arguing  the  actual/theoretical  weight 
issue  and  argued  the  issue  again  at  the 
hearing.  Thus,  NSC,  like  all  other 
parties,  has  been  given  ample  time  to 
analyze  and  comment  upon  the 
essential  facts  under  consideration,  and 
to  preserve  its  rights  to  appeal  the 
decisions  of  the  Department. 
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Cost  cf  Production 

NSC 

Coiiment  14:  NSC's  Costs  for 
Partic  liar  CONNUMs. 

Peti  loners  argue  that  the  Department 
shouli  use  adverse  facts  available  for 
any  U  S.  sales  that  are  matched  to 
contrcl  numbers  ("CONNUMs")  for 
which  NSC  failed  to  report  product- 
specif  c  cost.  Petitioners  state  that  the 
Depar  ment  requested  NSC  to  provide 
produ  :t-specific  cost  for  all  CONNUMs, 
incluc  ing  those  that,  in  NSC's  view, 
were  i  ot  likely  to  be  matched  to  U.S. 
sales,  iy  refusing  to  provide  the 
inforn  lation.  the  petitioners  assert,  NSC 
has  si  [nificantly  impeded  the 
invest  igation  by  failing  to  cooperate  to 
the  be  st  of  its  ability.  Petitioners 
maint  lin  that  the  statute  mandates  use 
of  fad  s  available  in  several 
circur  istances.  including  when  a 
respoi  ident  withholds  requested 
inforn  lation  or  "fails  to  provide  such 
inforr  tation  by  the  deadlines  for 
subm:  ssion  of  the  information."  Section 
776(a  (2){A)  and  776(b)  of  the  Act 
autho  ize  the  Department  to  use  an 
adveri  e  inference  where  the  respondent 
has  "i  ot  acted  to  the  best  of  its  ability 
to  cor  iply  with  a  request  for 
inforr  lation."  As  further  support  for 
their  |  losition,  petitioners  cite  Certain 
Weldi  d  Carbon  Steel  Pipes  and  Tubes 
from   "hailand:  Final  Results  of 
Antid  innping  Duty  Administrative 
Revie  v.  62  FR  53808,  53819-20 
(Octo  )er  16,  1997),  in  which  the 
Depai  tment  determined  that  an  adverse 
infere  ice  was  warranted  because  the 
comp  my  being  reviewed  failed  to  act  to 
the  be  st  of  its  ability  and  did  not  comply 
with  1  he  Department's  request. 

In  a  ddition,  petitioners  contend  that 
adver  ie  facts  available  should  be 
applidd  to  19  CONNUMs  for  which  the 
Depa]  tment  found  certain  problems  at 
verifii  :ation.  For  these  CONNUMs,  costs 
were  -eported  on  a  product-specific 
basis  ind  on  a  CAPS  code  basis,  but 
were  Jien  weight-averaged  across  a 
"mix  of  products."  According  to 
petiti  )ners.  the  evidence  shows  the 
respo  [ident  did  not  act  to  the  best  of  its 
abilit  I  in  reporting  these  costs,  and  an 
advei  3e  inference  should  be  used  in 
appl\  ing  facts  available  to  ensure  that 
the  n  spondent  will  not  be  rewarded  for 
its  fai  lure  to  supply  the  necessary 
infon  nation.  Thus,  for  the  final 
deter  nination,  whenever  a  U.S.  sale  is 
mate  led  to  a  home  market  CONNUM 
for  w  lich  product-specific  costs  were 
not  n  ported,  the  Department  should 
appl}  the  highest  calculated  meu-gin  as 
facts  ivailable. 

NS  Z  argues  that  petitioners' 
sugg«  stion  that  the  Department  should 


use  adverse  facts  available  for  the 
products  for  which  costs  were  reported 
on  a  broad  product  group  average  (i.e., 
CAPS  code  specific  basis)  is 
unwarranted.  NSC  contends  that  it  has 
cooperated  as  far  as  possible  given  the 
accelerated  timeframe  and  fully 
explained  its  inability  to  report  all  costs 
on  a  product-specific  basis.  Moreover, 
NSC  asserts  that  under  section  782(e)  of 
the  Tariff  Act  (19  U.S.C.  §  1677m(e)),  the 
Department  is  required  to  consider 
respondents'  information,  even  if  it  is 
not  submitted  by  the  deadlines  or  in  the 
form  requested.  NSC  claims,  however, 
that  the  information  submitted  was 
timely,  complete  and  verified,  and  thus 
the  Department  has  no  basis  for  the  use 
of  facts  available  or  adverse  facts 
available. 

Further,  NSC  asserts  that  if  facts 
available  is  warranted,  an  adverse 
inference  should  not  be  applied  because 
the  information  on  the  record  does  not 
establish  that  NSC  failed  to  act  to  the 
best  of  its  ability  throughout  the 
investigation.  In  support  of  its  position 
NSC  cities  62  FR  27340,  where  the 
Department  explained  that  it  will 
consider  whether  "practical  difficulties" 
contributed  to  a  respondent's  inability 
to  supply  requested  information. 
Accordingly,  the  Depeirtment  has  no 
grounds  to  apply  facts  available  with 
adverse  inferences. 

In  addition,  NSC  argues  that  if  the 
Department  decides  an  adverse 
inference  is  proper,  applying  the  highest 
calculated  margin  is  aberrant  and  not 
consistent  with  the  law  or  the 
Department's  past  practice.  According 
to  NSC,  the  Department's  well- 
established  policy  limits  it  to  the 
highest  non-aberrant  margin.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Wire 
Rod  From  Italy,  63  FR  40422,  40428 
(1998).  Further,  NSC  contends  that  a 
margin  is  not  always  the  most 
appropriate  means  of  substituting 
missing  information.  Thus,  NSC  asserts, 
should  the  Department  choose  to  apply 
an  adverse  inference  in  selecting  facts 
available,  it  should  consider  using 
information  on  the  record  related  to  the 
missing  data,  as  opposed  to  using  a 
punitively  high  margin. 

Department's  Position:  We  agree  with 
petitioners  that  adverse  facts  available 
should  be  applied  to  any  U.S.  sales 
which  are  matched  to  CONNUMs  for 
which  the  product-specific  costs  have 
not  been  provided.  As  noted  in  the 
comments  from  the  petitioners,  section 
776(a)  of  the  Act  provides  that,  if  an 
interested  party  withholds  information 
that  has  been  requested  by  the 
Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 


form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
section  782  (d)  and  (e),  facts  otherwise 
available  in  reaching  the  applicable 
determination.  In  this  investigation,  on 
more  than  one  occasion,  the  Department 
requested  that  NSC  provide  product- 
specific  cost  data  for  all  U.S.  and  home 
market  sales  of  subject  merchandise. 
However.  NSC  failed  to  provide  this 
information  for  certain  CONNUMs.  As 
noted  in  the  cost  verification  report,  the 
Department  found  nineteen  CONNUMs 
where  the  mix  of  products  within  the 
CONNUM  included  both  product- 
specific  costs  and  costs  reported  on  a 
broader  product  group  cost,  which 
means  that  the  reported  costs  for  these 
CONNUMs  are  not  product-specific. 
Since  NSC  failed  to  provide  the 
necessary  information  in  the  form  and 
manner  requested,  and  in  some 
instances  the  submitted  information  was 
found  to  be  inaccurate,  we  conclude 
that  pursuant  to  section  776(a)  of  the 
Act,  use  of  facts  otherwise  available  is 
appropriate. 

Moreover,  section  776(b)  of  the  Act, 
provides  that  an  adverse  inference  may 
be  used  when  an  interested  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with 
requests  for  information.  As  discussed 
above,  even  though  we  asked  twice, 
NSC  failed  to  comply  with  our  requests 
for  product-specific  information.  "The 
information  necessary  to  compute 
CONNUM  specific  costs  for  the 
products  in  question  was  available  in 
NSC's  books  and  records  (as  evidenced 
by  the  existence  of  similar  data  used  to 
report  product-specific  costs  for  the 
products  sold  to  the  United  States). 
NSC,  however,  simply  elected  not  to 
report  CONNUM-specific  costs  for  these 
products  because  they  believed  these 
products  would  not  be  used  as  matches 
in  the  antidumping  margin.  Thus,  for 
the  final  determination,  we  applied  the 
highest  calculated  margin  to  any  U.S. 
sales  which  is  matched  to  home  market 
CONNUMs  for  which  the  product- 
specific  cost  data  was  not  reported. 

Comment  15:  NSC's  Corrections  to 
U.S.  CONNUM  Database  Presented  at 
Verification. 

At  verification,  NSC  submitted,  as  a 
minor  correction,  data  showing  that 
certain  CONNUMs  had  been  reported 
incorrectly  due  to  an  improper 
conversion  from  millimeters  to  inches. 
This  resulted  in  the  creation  of  a  small 
number  of  new  U.S.  CONNUMs. 
According  to  petitioners,  the 
Department  should  use  adverse  facts 
available  for  these  CONNUMs  in 
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calculating  the  margin  for  the  final 
determination,  because  NSC  failed  to 
supply  cost  information  for  the  new 
CONNUMs. 

NSC  rebuts  petitioners  argument  and 
states  that  the  costs  for  the  new 
CONNUMs  are  reported  in  Verification 
exhibit  B.l  and  15,  and  also  included  in 
the  revised  cost  file  NSC  submitted  at 
the  Department's  request  on  April  14, 
1999.  NSC  asserts  that  it  did  not  fail  to 
report  product  costs  for  the  minor 
corrections  submitted  at  verification. 
NSC  contends  that  full  costs  for  all  U.S. 
CONNUMs,  including  all  of  the  new 
CONNUMs  related  to  the  minor 
corrections  were  included  in  the  cost 
verification  exhibits  and  in  a  cost  file 
subsequently  requested  by  the 
Department. 

Department's  Position:  We  disagree 
with  petitioners.  At  verification,  NSC 
provided  a  worksheet  which  showed  the 
product-specific  cost  for  the  new 
CONNUMs  created  due  to  the  minor 
correction.  In  addition,  on  April  14, 
1999,  the  Department  requested  and 
received  a  revised  COP  and  CV  tape 
which  reflects  the  minor  corrections 
presented  at  verification. 

Coniment  16:  NSC's  Electricity 
Purchases. 

The  petitioners  argue  that  the 
Department  should  not  use  transfer 
prices  to  value  transactions  between 
NSC  and  its  affiliated  suppliers  of 
electricity.  Instead,  petitioners  assert 
that,  in  dealing  with  transactions 
between  affiliated  suppliers  under 
section  773(f)(2)  and  (3)  of  the  Act,  it  is 
the  Department's  practice  to  value  major 
inputs,  like  electricity,  at  the  higher  of 
the  transfer  price,  market  price  or  actual 
cost  of  production.  Further,  petitioners 
contend  that  there  is  nothing  on  the 
record  to  warrant  changing  the 
Department's  an  established  practice. 
According  to  petitioners,  NSC's  claim 
that  the  price  differential  between  the 
affiliated  and  unaffiliated  suppliers  is 
due  to  the  different  levels  of  distribution 
is  baseless.  Petitioners  assert  that  the 
record  shows  there  is  no  "wholesale 
market"  for  electricity  in  Japan. 

In  addition,  petitioners  dispute  NSC's 
claims  that  the  financial  performances 
of  the  affiliated  and  unaffiliated 
suppliers  are  relevant  as  to  whether  the 
market  price  exceeds  transfer  price. 
Further,  petitioners  contend  that 
financial  analyses  are  not  a  function  of 
prices  charged  to  an  affiliated  company. 
Therefore,  NSC  is  overlooking  the 
purpose  of  the  arm's  length  test —  to 
guarantee  a  price  that  reflects  the  market 
value.  Thus,  for  the  final  determination, 
the  petitioners  contend  that  the 
Department  should  adjust  the  transfer 
price  to  reflect  the  higher  market  price. 


NSC  contends  that  the  Department 
should  not  adjust  the  price  it  paid  to  its 
affiliated  electric  power  cooperatives 
("co-ops").  According  to  NSC,  a  simple 
comparison  between  the  rates  paid  to 
their  affiliated  suppliers  and  those  paid 
to  their  unaffiliated  suppliers  (i.e., 
regional  electric  companies)  is 
meaningless.  NSC  argues  that  the 
electricity  supplied  by  the  affiliated  and 
unaffiliated  suppliers  involves  different 
segments  of  the  electricity  market. 
Specifically,  the  co-ops  are  wholesalers, 
whereas  the  regional  companies  are 
retailers.  In  addition,  respondent  asserts 
that  it  demonstrated  at  verification, 
through  financial  analysis,  that  the  co- 
ops are  not  selling  electricity  at 
urueasonably  low  rates  for  wholesalers 
of  electric  power  as  compared  to  the 
unaffiliated  regional  electric  companies. 
NSC  further  points  out  that  if  co-ops 
were  to  adjust  their  prices  to  equal  the 
retail  market  price,  the  result  would  be 
an  unrealistically  high  rate  of  return  on 
assets.  Thus.  NSC  claims  it  would  be 
inappropriate  for  the  Department  to 
make  any  adjustment  to  its  reported 
electricity  costs. 

Department's  Position:  While  we 
disagree  with  petitioners  that  NSC's 
electricity  purchases  from  its  affiliated 
suppliers  represent  a  major  input  in  this 
case,  we  agree  that  the  reported  cost  of 
electricity  purchased  fi-om  its  affiliates 
should  be  adjusted  to  a  market  price 
{i.e.,  arm's  length  price)  in  accordance 
with  section  773(0(2)  of  the  Act. 

We  disagree  with  NSC's  argument  that 
section  773(f)(2)  of  the  Act  requires  the 
Department  to  take  into  account 
whether  NSC's  affiliated  and 
unaffiliated  suppliers  of  electricity  are 
at  different  levels  of  distribution,  and  if 
they  are,  to  refuse  to  compare  the  prices 
charged  by  each  the  two  groups  of 
suppliers.  Even  if  these  suppliers  do 
operate  at  different  levels  of 
distribution,  the  customer  (i.e.,  NSC)  in 
all  instances,  is  at  the  same  level. 
Section  773(f)(2)  of  the  Act  focuses  on 
whether  the  arms-length  comparison 
reflects  comparable  merchandise  and 
whether  the  transaction  occurred  in  the 
market  under  consideration.  It  does  not 
focus  on  the  nature  or  circumstances  of 
the  supplier.  In  this  instance,  both 
NSC's  affiliated  and  unaffiliated 
electricity  suppliers  provided  the 
identical  input  to  NSC.  Piu'chases  of 
electricity  fi-om  its  affiliated  and 
unaffiliated  suppliers  occurred  in  Japan, 
the  market  under  consideration. 

We  also  disagree  with  NSC  that  a 
comparative  retiun  on  asset  analysis  is 
indicative  of  whether  transactions 
between  affiliates  occurred  at  market 
prices.  The  structure  and  efficiency  of 
an  entity  is  unique  to  that  entity's 


operations.  We  agree  that  those 
characteristics  do  impact  the 
profitability  of  an  entity:  however,  we 
disagree  that  it  is  indicative  of  whether 
the  selling  practices  in  a  particular 
market  are  necessarily  at  arm's-length 
prices.  Accordingly,  for  the  final 
determination,  we  adjusted  NSC's 
electricity  purchases  fi-om  affiliates  to 
reflect  the  prices  charged  by  its 
unaffiliated  suppliers. 

Comment  17:  NSC's  Exchange  Gains 
and  Losses. 

The  petitioners  argue  that  NSC  failed 
to  provide  requested  information  as  to 
the  types  of  transactions  that  gave  rise 
to  reported  foreign  exchange  gains  and 
losses.  The  petitioners  claim  that  NSC  is 
able  to  segregate  its  foreign  exchange 
gains  and  losses  and  contend  that  NSC's 
chart  of  accounts  provides  evidence  that 
the  means  to  do  so  were  readily 
available.  The  petitioners  note  that  this 
information  was  necessary  because  the 
Department  treats  exchange  gains  and 
losses  differently  depending  on  their 
sovut:e. 

The  petitioners  state  that,  since  NSC 
failed  to  comply  with  the  Department's 
request  to  the  best  of  its  ability,  the 
Department  should  draw  an  adverse 
inference  and  conclude  that  the  entire 
amount  of  the  transaction  exchange  gain 
is  related  to  accounts  receivable  and 
thus  should  be  disallowed.  In  addition, 
the  petitioners  argue  that  the 
Department  should  draw  the  adverse 
inference  that  the  entire  amount  of 
exchange  losses  is  related  to  accounts 
payable  and  should  therefore  be 
included  in  the  cost  of  manufacturing. 

NSC  contends  that  in  reporting 
foreign  exchange  gains  and  losses,  it 
acted  to  the  best  of  its  ability  and 
petitioners  claim  that  an  adverse 
inference  should  be  applied  is  without 
merit.  Although  NSC  notes  that  its  chart 
of  accounts  divides  exchange  gains  and 
losses  into  certain  categories,  in  practice 
those  accounts  are  not  used.  NSC  asserts 
that  it  does  not  maintain  transaction- 
specific  data  on  foreign  exchange  gains 
and  losses.  Accordingly,  NSC  argues 
that  reclassifying  the  information  to 
meet  the  Department's  request  would  be 
overwhelming.  Thus,  NSC  asserts  that  it 
acted  to  the  best  of  its  ability  and  there 
is  nothing  on  the  record  to  suggest  that 
it  could  have  reported  the  requested 
information.  Further,  NSC  argues  that 
the  Department  should  continue  to 
exclude  the  portion  of  the  exchange 
losses  unrelated  to  the  cost  of 
production  of  hot-rolled  steel. 

Department's  Position:  WhUe  we 
disagree  with  the  petitioners  thai  we 
found  evidence  indicating  that  NSC  had 
the  means  to  segregate  its  foreign 
exchange  gains  and  losses,  we  agree  that 
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the  foi  eign  exchange  gains  should  be 
excluc  ed  and  certain  foreign  exchange 
losses  included  in  the  calculation  of  the 
G&A  expense  ratio.  It  is  the 
Depar  ment's  normal  practice  to 
distinj  uish  between  foreign  exchange 
gains  <  nd  losses  from  sales  transactions 
and  e>  change  gains  and  losses  from 
other  I  ypes  of  transactions.  See,  e.g., 
Final .  determination  of  Sales  at  Less 
Than  -"air  Value:  Steel  Wire  Rod  From 
Trinidad  &■  Tobago.  63  FR  9177.  9181 
(February  24,  1998).  The  Department 
norma  ly  does  not  include  exchange 
gains  ( ind  losses  generated  from 
accoui  its  receivable.  Since  NSC  failed  to 
proviqe  any  documentation  showing 
that  tl  e  foreign  exchange  gains  should 
be  inc  uded  as  an  offset  to  the  G&A 
expen  les,  we  do  not  consider  it 
appropriate  to  allow  the  gains  as  an 
offset  o  reported  costs.  In  addition, 
with  t  le  exception  of  the  exchange 
losses  associated  with  or  incurred  by  to 
divisi(  »ns  uiu-elated  to  steelmaking,  NSC 
failed  to  provide  any  substantiation  that 
the  foi  eign  exchange  losses  should  be 
excluc  ed.  We  therefore  adjusted  NSC's 
G&A  e  xpense  ratio  to  exclude  the 
foreigi  1  exchange  gains  and  include 
certain  foreign  exchange  losses. 

Comment  18:  NSC's  G&A  Expenses. 

The'petitioners  argue  that  the 

lent  should  recalculate  NSC's 
cpense  ratio  to  include  all 
jriate  expenses,  including  certJiin 
bes  the  nature  of  which 
ites  business  proprietary 
ation.  The  petitioners  contend 
that  tl  e  expenses  at  issue,  which  are 
discus  sed  in  more  detail  in  the 
propri  etary  version  of  their  case  brief, 
relate  to  the  company  as  a  whole,  and 
that  N  SC  should  not  be  permitted  to 
exclude  the  portions  of  those  expenses 
that  relate  to  non-steel  divisions. 

In  a  idition,  the  petitioners  argue  that 
there  :  s  no  reason  to  believe  that  the 
poor  J  erformance  of  the  Japanese 
econo  ny  affected  any  NSC  division 
differ*  ntly  than  any  other  division  and 
that  N  SC  failed  to  support  this  claim. 
The  p  stitioners  therefore  believe  that 
econo  nic  conditions  are  irrelevant  to 
the  is!  ue  at  hand  and  provide  no  basis 
for  ex  ;luding  certain  expenses  from  the 
G&A  ( alculation. 

NS( ;  argues  that  its  calculation  of 
generi  J  and  administrative  expenses 
properly  allocates  company-wide  costs 
to  the  production  of  hot-rolled  steel. 
Speci  ically,  NSC  states  that  non- 
opera  ing  and  special  profits  and  losses 
are  pr  Dperly  allocated  to  the  production 
of  hot  rolled  steel  using  steel  division 
cost  0  •  sales  in  the  denominator,  and 
that  a  1  exclusions  from  the  calculation 
relate  to  gains  and  losses  of  non-steel 
divisi  3ns.  NSC  asserts  that  its  non- 


operating  and  special  profits  and  losses 
differ  from  general  and  adminisfrative 
expenses  as  they  arise  from  specific 
events  and  are  not  related  to  the 
operations  of  the  company  as  a  whole. 
NSC  contends  that  the  Department  has 
excluded  such  special  gains  and  losses 
from  the  cost  calculation  in  the  past  and 
cites  Stainless  Steel  Wire  Rod  from  Italy, 
63  FR  at  40430  in  support  of  its 
argiunent. 

NSC  argues  that  certain  expenses  at 
issue  that  were  excluded  from  the  G&A 
calculation  are  accurately  classified  as 
special  losses  and  that  the  exclusion  of 
these  expenses  should  be  retained.  NSC 
contends  that  these  expenses  are  related 
to  ongoing  restructuring  and  are 
determined  by  economic  conditions  at 
each  separate  division  of  the  company. 
Accordingly,  NSC  argues  that  such 
expenses  are  not  related  to  the  company 
as  a  whole,  but  instead  are  specifically 
tied  to  each  division,  and  there  is  no 
reason  to  allocate  a  portion  of  the 
proprietary  expense  associated  with  or 
pertaining  to  a  separate  division  to  the 
G&A  expenses  of  the  steel  division. 
Further,  NSC  asserts  that  it 
demonstrated  at  verification  that  its 
allocation  methodology  actually 
excluded  fewer  costs  than  were  incurred 
by  non-steel  divisions. 

Department's  Position:  We  agree  with 
petitioners  that  the  total  amount  of  the 
proprietary  expenses  should  be 
included  in  the  G&A  expense 
calculation.  We  find  no  reason  to 
conclude  that  NSC's  normal  accoimting 
treatment  of  not  including  this 
proprietary  item  as  a  cost  of 
manufacturing,  in  accordance  with  its 
home  coimtry  Generally  Accepted 
Accounting  Principles  ("GAAP"),  is 
um^asonable  or  distortive.  In  fact,  there 
is  virtually  no  difference  in  the  amount 
of  these  proprietary  expenses  allocated 
to  subject  merchandise  whether  they  are 
treated  as  G&A  or  as  a  cost  of 
manufacturing.  We  consider  these 
expenses  to  relate  to  the  general 
operations  of  the  company  as  a  whole 
and  as  such  consider  it  appropriate  to 
allocate  them  on  a  company-wide  basis 
as  a  percentage  of  unconsolidated  cost 
sales. 

Comment  19:  NSC's  Blast  Furnace 
Costs. 

The  petitioners  argue  that,  for  the 
final  determination,  the  Department 
should  eliminate  an  offset  for  a  reversal 
of  a  reserve  for  the  repair  of  blast 
furnaces.  According  to  petitioners,  the 
Department's  practice  is  to  disallow  the 
reversal  of  a  charge  taken  in  a  prior  year 
because  it  would  distort  the  current 
year's  costs.  Petitioners  note  that,  for 
instance,  in  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Germany:  Final 


Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  13834, 
13837  (March  26,  1996),  the  Department 
disallowed  a  reduction  in  current  year 
production  costs  by  the  reversal  of  prior 
year  operating  expense  accruals  and 
write  downs  of  equipment  and 
inventory.  Petitioners  further  claim  that, 
although  a  reversal  of  a  prior  period 
charge  is  in  accordance  wi\h  Generally 
Accepted  Accounting  Principles 
("GAAP"),  the  adjustment  is  considered 
improper  for  the  antidumping  analysis 
because  it  bears  no  relation  to  the  cost 
of  production  during  the  current  year. 

Department's  Position:  We  agree  with 
the  petitioners  that  an  offset  to  G&A 
expenses  for  a  reversal  of  a  reserve  for 
repairs  of  the  blast  furnace  should  be 
disallowed.  It  has  been  the  Department's 
practice  to  disallow  reductions  to 
current  year  production  costs  by  the 
reversal  of  prior  year  operating  expense 
accruals.  The  subsequent  year's  reversal 
of  these  estimated  costs  does  not  • 
represent  revenue  or  reduced  operating 
costs  in  the  year  of  the  reversal.  Rather, 
they  represent  a  correction  of  an 
estimate  which  was  made  in  a  prior 
year.  While  reversals  of  accruals  are  in 
accordance  with  GAAP,  the  Department 
relies  on  GAAP  provided  that  it  does 
not  result  in  distorted  per  unit  costs.  In 
this  investigation,  we  find  it 
inappropriate  to  reduce  the  actual 
production  costs  incurred  in  the  current 
year  by  excess  reserves  recognized  in 
prior  years. 

Comment  20:  NSC's  Reconciliation 
Adjustment. 

NSC  argues  that  the  Department 
incorrectly  excluded  NSC's 
reconciliation  adjustment  from  its 
reported  COP  and  CV  data  in  the 
preliminary  determination.  NSC  argues 
that  its  reconciliation  adjustment 
corrects  for  differences  between  total 
reported  costs  and  total  actual  costs 
incurred,  and  that  failure  to  include  the 
adjustment  would  result  in  a  reported 
cost  of  manufactiu'e  that  does  not 
reconcile  with  NSC's  accoimting 
records.  NSC  thus  concludes  that  the 
Department  should  include  the  reported 
reconciliation  adjustment  in  its  final 
determination. 

Petitioners  argue  that  the  Department 
properly  excluded  the  reconciliation 
adjustment  in  its  Preliminary 
Determination  because  the  quantities 
used  to  derive  the  adjustment  were  not 
on  the  same  basis.  Petitioner  contends 
that  while  the  overall  differences  may 
be  very  small  for  product  groups,  the 
particular  quantity  differences  for 
specific  products  within  groups  are 
significant.  The  petitioners  therefore 
refute  NSC's  claim  that  the  difference  is 
insignificant  and  contend  that  inclusion 
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of  the  reconciliation  adjustment  would 
distort  product  costs  at  the  individual 
CONNUM  level.  In  addition,  the 
petitioner  states  that  the  reconciliation 
pertains  only  to  quantity  differences  and 
is  not  related  to  per  unit  cost.  The 
petitioner  thus  concludes  that  since  the 
reconciliation  adjustment  does  not 
represent  an  element  of  cost,  no 
corresponding  adjustment  to  the  cost  of 
manufacturing  should  be  made. 

Department's  Position:  We  agree  with 
the  respondent  that  the  reconciliation 
adjustment  should  be  included  in  the 
COP  and  CV  data  files  for  the  final 
determination.  At  verification,  we 
determined  that  the  reconciliation 
adjustment  is  based  on  differences 
between  costs  in  NSC's  normal  books 
and  records  and  product-specific  cost 
reported  to  the  Department.  NSC 
maintains  costs  in  the  normal  course  of 
business  at  a  more  aggregate  level  than 
required  by  the  Department;  therefore, 
NSC  used  a  reporting  methodology 
which  differed  in  some  respects  from  its 
normal  cost  accounting  system.  As  a 
result  of  deriving  the  reported  costs, 
there  were  small  differences  between 
the  reported  product-specific  cost  and 
NSC's  cost  of  manufactiuing  subject 
merchandise.  Since  the  reconciliation 
adjustment  reconciles  the  reported  cost 
to  the  cost  of  manufacturing  as  recorded 
in  its  financial  accounting  system,  for 
the  final  determination  we  have 
included  the  adjustment. 

NKK 

Comment  21 :  NKK's  Overall  Cost 
Methodology. 

Petitioners  argue  that  NKK's  reporting 
methodology  should  be  rejected  because 
it  is  fundamentally  flawed  and  results  in 
costs  that  are  significantly  understated. 
Petitioners  assert  that  NKK's 
methodology  distorts  costs  because  it 
relies  on  a  base  group  that  is  not 
reflective  of  the  actual  production  levels 
of  subject  merchandise  at  the  individual 
manufacturing  facilities  and,  therefore, 
does  not  properly  reflect  plant 
efficiencies;  it  relies  on  a  single  variance 
for  all  product  groups,  rather  than  more 
detailed  variances;  and,  it  relies  on  the 
cost  extras  from  only  one  facility.  [See 
Comments  below  for  a  detsyled 
discussion  of  each  of  these  three 
allegations.)  Petitioners  argue  that  the 
effect  of  these  flaws  is  not  quantifiable 
and  the  necessary  information  to  correct 
these  deficiencies  is  not  on  the  record. 

Moreover,  petitioners  argue  that  NKK 
withheld  information  requested  by  the 
Department  that  would  have  enabled 
the  Department  to  correct  these 
deficiencies  and,  therefore,  has  not 
acted  to  the  best  of  its  ability.  First, 
petitioners  assert  that  NKK  did  not 


provide  variances  by  budget  group 
when  requested  to  do  so  by  the 
Department.  Second,  petitioners  argue 
that  NKK  did  not  provide  cost  extras  for 
the  second  facility,  even  though  there 
are  significant  differences  in  cost 
between  plants.  Third,  petitioners  argue 
that  the  selected  base  product  is  not.  as 
claimed  by  NKK,  representative  of  the 
overall  production  of  the  subject 
merchandise. 

Therefore,  petitioners  assert  that  the 
Department  must  resort  to  total  adverse 
facts  available.  If,  however,  the 
Department  does  not  resort  to  total 
adverse  facts  available,  then  it  argues 
that  the  Department  should  draw  an 
adverse  inference  in  selecting  an 
alternative  remedy  to  address  the 
significant  distortions. 

NKK  asserts  that  the  Department 
verified  that  in  the  aggregate  it  reported 
all  its  costs  and  the  issue  is  not  whether 
NKK  provided  weighted  average  costs 
but  the  reasonableness  of  NKK's 
particular  weighting  methodology.  NKK 
argues  that  petitioners'  concerns 
regarding  the  reported  variance  are 
unwarranted  because  NKK  developed 
the  most  specific  variance  it  could  for 
the  hot-rolled  steel  operations.  NKK 
argues  that  its  use  of  Fukuyama's  cost 
extras  was  reasonable  because  it 
developed  the  most  reasonable  product 
specific  costs  it  could  and  had  no  choice 
but  to  work  with  the  information  which 
it  maintains  in  the  normal  course  of 
business.  NKK  also  argues  that  the 
Department  tested  the  reasonableness  of 
NKK's  reported  values  for  cost  extras 
during  verification  and  noted  no 
problems.  NKK  contends  that  there  is  no 
basis  for  using  adverse  facts  available  as 
petitioners  request  because  it  has  been 
fully  cooperative  in  all  phases  of  this 
investigation.  NKK  contends  that  an 
alternative  methodology  can  be  based 
on  verified  information  on  the  record 
and  should  not  be  based  on  adverse 
facts  available. 

Department  Position:  We  disagree 
with  petitioners  that  we  should  reject 
NKK's  reported  costs  and  use,  instead, 
adverse  facts  available.  While  we  agree 
that  NKK's  methodology  improperly 
weights  costs,  because  the  selected  base 
product  does  not  adequately  represent 
the  range  of  subject  merchandise 
produced  at  each  plant,  we  find  that  this 
problem  is  correctable.  [See  Conunent 
below.)  We  disagree  with  petitioners 
that  NKK's  reported  variance  or  its  cost 
extra  methodology  distort  the  reported 
costs.  [See  Comments  below.)  We  note 
that  the  variance  used  by  NKK  was  for 
the  specific  base  product  group  and  took 
into  accoimt  the  specific  cost  centers 
those  products  passed  through  during 
production.  We  also  note  that  the 


absence  on  the  record  of  cost  extras 
specific  to  the  second  facility  does  not 
impugn  NKK's  methodology,  since  NKK 
adjusted  the  cost  extras  associated  with 
the  other  facility  by  the  difference 
between  the  weighted  average  base 
product  groups  of  both  facilities  and  the 
pinpoint  product. 

Moreover,  we  do  not  agree  with 
petitioners  that  NKK  did  not  act  to  the 
best  of  their  ability  in  reporting  costs. 
First,  record  evidence  allows  the 
Department  to  reasonably  adjust  for  the 
improper  weighting  of  costs  (i.e.,  to 
account  for  the  cost  differences  between 
plants).  Second,  as  noted  above,  NKK 
did  not  use  one  plant-wide  variance,  but 
calculated  a  variance  for  the  specific 
base  product  group  and  took  into 
accoimt  the  specific  cost  centers  those 
products  passed  through  during 
production.  Third,  although  NKK  did 
not  provide  the  requested  information 
concerning  each  individual  base  group's 
variance,  the  Department  was  able  to 
verify  NKK's  assertion  as  to  the  level  of 
difficulty  in  preparing  such  variances. 
We  also  note  that  the  selected  base 
product  group  accounted  for  a 
significant  portion  of  the  U.S.  and  home 
market  products,  and  that  the 
information  is  not  necessary  in  order  to 
correct  the  flaws  identified  in  NKK's 
response.  Finally,  the  Department  did 
not  request  that  NKK  provide  cost  extras 
for  the  second  facility,  nor  did  it 
determine  that  the  presence  of  such  data 
would  have  significantly  altered  the 
results,  since  the  first  facility's  cost 
extras  were  adjusted  by  the  difference  in 
the  pinpoint  product  and  the  weighted 
average  base  costs  of  both  facilities. 
Therefore,  we  have  relied  on  NKK's 
reported  costs  except  for  certain 
adjustments  to  account  for  the  improper 
weight  averaging  of  the  cost  of  the  two 
manufacturing  facilities  to  account  for 
plant  efficiency. 

Comment  22:  NKK's  Weighted- 
Average  Costs. 

Petitioners  argue  that  NKK's  response 
methodology  for  weighting  the  cost  of 
the  two  manufacturing  facilities  which 
produced  the  subject  merchandise 
significantly  understates  the  cost  of 
manufactxiring  ("COM").  Petitioners 
maintain  that  the  Department's 
questioimaire  states  that  the  respondent 
must  report  COP  and  CV  based  on  the 
weighted  average  cost  incurred  at  all 
facilities  and  that  NKK's  methodology 
does  not  properly  account  for  the  actual 
production  levels  at  the  two  facilities. 

Petitioners  also  note  that  the 
Department's  questionnaire  specifically 
stated  that,  if  NKK  did  not  believe  it 
could  respond  to  the  Department's 
request  in  the  form  requested,  it  was  to 
notify  the  Department  in  writing  before 
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supplemental  response.  NKK  argues  that 
the  particular  product  chosen  as  the 
starting  point  corresponds  most  closely 
with  the  "pinpoint"  product  used  in 
calculating  the  cost  extras  and  that  it 
represents  the  overwhelming  majority  of 
the  U.S.  sales.  Further,  NKK  asserts  that 
it  was  not  practical  to  develop  a 
different  weighting  for  each  of  the 
subject  merchandise  product  groups. 
NKK  claims  that  due  to  time  constraints 
it  wovdd  have  been  impossible  to  extract 
each  of  the  variances  that  related  to  the 
production  flow  of  each  of  the  different 
product  groups  and,  therefore,  once  it 
had  gone  through  the  exercise  for  the 
selected  group  it  was  necessary  and 
accurate  enough  to  use  this  group  for 
the  weighting. 

According  to  NKK,  the  correction  to 
the  weighting  between  the  Fukuyama 
and  Keihin  works  the  Department 
contemplates  in  the  cost  verification 
report  would  be  less  accurate  and  less 
reasonable  than  NKK's  methodology. 
NKK  asserts  that  its  methodology  does 
not  understate  costs,  and  that  this  is 
clear  because  the  total  cost  reconciled 
within  a  small  difference.  Thus,  NKK 
argues  that  increasing  the  reported  costs 
would  constitute  a  serious  distortion. 

NKK  contends  that  while  its 
methodology  is  less  precise  for  a  portion 
of  the  subject  merchandise,  its  method 
is  more  appropriate  for  the  particular 
product  group  which  represents  the 
majority  of  the  home  market  data  that 
match  to  U.S.  sales.  Further,  NKK 
claims  that  the  remaining  portion  of  the 
database  is  small  and  its  methodology 
actually  overstates  the  cost  for  some 
product  categories.  In  addition,  NKK 
argues  that  there  were  certain  product 
groups  which  were  only  produced  at 
Fukuyama  and  that  the  methodology 
NKK  used  actually  overstates  cost  for 
these  product  groups.  Thus,  NKK  states 
that  using  the  overall  aggregate 
weighting  methodology  mentioned  in 
the  Department's  Cost  Verification 
Report  would  result  in  an  even  greater 
distortion  of  costs. 

NKK  argues  that,  if  the  Department 
rejects  NKK's  methodology,  the 
Department  should  adjust  the  weighting 
factors  of  the  foiu'  key  product  groups. 
Using  information  on  the  record  to 
allocate  the  production  of  these  groups, 
NKK  argues,  the  Department  should 
increase  the  cost  for  two  of  the  product 
groups  and  reduce  the  cost  for  the  other 
two  product  groups.  According  to  NKK, 
a  single  adjustment  is  too  crude  and 
adjustments  for  all  product  groups 
would  be  unduly  burdensome  and 
impractical. 

NKK  argues  that  petitioners 
mischaracterize  the  Department's 
decision  in  Carbon  Steel  Flat  Products 


from  Korea.  NKK  points  out  that  the 
Department  in  fact  rejected  petitioners' 
call  for  total  adverse  facts  available  in 
that  case  and  simply  adjusted  the 
reported  costs  with  respect  to  the 
methodological  issue  as  to  weighting. 
NKK  contends  that  the  situation  in  this 
case  is  identical.  In  this  case,  NKK 
argues,  the  Department  can  accept  its 
approach  as  reasonable,  adjust  the  costs 
for  product  groups  other  than  the 
selected  product  group  on  a  product  by 
product  basis,  or  adjust  the  reported 
costs  for  the  overall  relative  weighting. 

Department's  Position:  While  we 
agree  with  petitioners  that  NKK's 
submission  methodology 
inappropriately  weighted  production  at 
each  of  its  two  facilities,  by  using  a 
single  product  group's  production  mix 
to  weight  all  product  groups,  we 
disagree  that  the  entire  response  should 
be  rejected.  While  we  do  not  have  on 
the  record  CONNUM-specific 
production  quantities  for  each  facility, 
we  do  have  information  to  allow  the 
Department  to  re-weight  NKK's 
production  costs  on  a  product-group 
specific  basis  to  more  properly  reflect 
the  actual  production  quantities  at  the 
facilities.  A  product  group  weighted 
average,  between  the  two  plants,  is  a 
reasonable  approximation  of  our 
preferred  method,  as  opposed  to  using 
a  mix  for  a  single  product  group  for  all 
subject  merchandise. 

NKK's  reporting  methodology  first 
computed  an  average  base  cost  for  what 
it  identified  as  a  representative  product 
for  use  as  the  starting  point  for  the 
reported  costs.  The  average  base  cost 
was  computed  using  its  budgeted  cost 
system  which  is  maintained  in  the 
normal  course  of  business.  NKK 
increased  or  decreased  the  average  base 
cost  depending  on  the  relationship  of 
each  specific  product  to  the  base 
product  using  its  standard  management 
costing  system.  The  selected  product 
groups  budgeted  costs  for  the  three 
periods  covering  the  POI  for  each  plant 
(six  in  total)  were  used  to  compute  the 
POI  weighted  average  cost  of 
manufacturing  for  the  base  product.  The 
six  different  budgeted  costs  were  weight 
averaged  based  on  actual  production 
quantities  of  the  selected  product  group 
at  each  plant  during  each  budgeted  cost 
calculation  period  during  the  POI.  As  a 
result,  all  CONNUMs  for  submission 
purposes  reflect  the  production  mix 
between  the  two  plants  for  this  selected 
product  rather  than  the  production  mix 
of  each  of  the  subject  merchandise 
product  groups.  We  disagree  with  NKK 
that  this  methodology  is  the  most 
reasonable  given  the  information  on  the 
record  because  we  found  significant 
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differences  in  the  product  mix  between 
the  plants. 

We  disagree  with  petitioners  that 
NKK's  proposed  adjustment  applies  a 
corrected  production  mix  to  the  wrong 
cost.  The  weighting  issue  between  the 
two  plants  does  not  impair  the  base  cost 
plus  extra  methodology  used  to  report 
product-specific  costs.  The  relative  cost 
differences  between  the  pinpoint 
product  and  each  of  the  other  products 
NKK  reported  are  not  impacted  by  this 
issue. 

Also,  the  Carbon  Steel  Flat  Products 
from  Korea  case  cited  by  petitioners 
does  not  support  the  use  of  adverse  facts 
available  in  this  case.  In  that  case,  the 
Department  found  that  the  respondent 
did  not  act  to  the  best  of  its  ability 
because  the  respondent  repeatedly  did 
not  supply  the  requested  information 
and  during  verification  we  found  that 
the  information  existed. 

Comment  23:  NKK's  Reported  Cost 
Variances. 

Petitioners  contend  that  NKK's  use  of 
a  single  variance  for  all  product  groups 
is  distortive  and  must  be  rejected. 
Petitioners  assert  that  consistent  with 
the  Department's  long  standing  practice 
of  requiring  variances  at  the  most 
specific  level,  the  Department  directed 
NKK  to  report  variances  for  each 
product  group.  Petitioners  argue  that  the 
overall  steel  division  variance  is  not  a 
reliable  substitute  for  the  product  group- 
specific  variances  requested  by  the 
Department,  noting  the  difference  in 
variances  for  each  of  the  manufacturing 
facilities.  Petitioners  estimated  the 
variances  for  a  product  group  other  than 
the  NKK-selected  product  group  and 
assert  that  neither  the  overall  steel 
division  variance  nor  the  selected 
product  group  variance  can  substitute 
for  the  individual  product  group 
variances. 

Petitioners  argue  that  in  Antifriction 
Bearing  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  Gennany,  Italy,  Japan, 
Romania,  Singapore,  Sweden  and  the 
United  Kingdom:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  {"Antifriction  Bearings")  60  FR 
10900,  10928  (1995),  the  Department 
rejected  respondent's  use  of  plant-wide 
variances  instead  of  more  specific 
variances  because  it  resulted  in 
unreasonable  cost  shifting  between 
products.  Petitioners  contend  that,  in 
this  case,  NKK's  proposal  to  use  the 
variance  for  the  entire  steel  division, 
which  incorporates  more  than  one 
plant,  is  distortive.  Petitioners  contend 
that  NKK's  use  of  either  the  selected 
product  group  or  the  steel  division 
variance  leads  to  unreasonable  cost 
shifting.  Petitioners  allege  that  NKK  had 


the  ability  to  report  product  group- 
specific  variances  but  refused  to  do  so. 

NKK  argues  that  the  Department 
reviewed  the  variance  calculation  in 
detail  at  verification  and  noted  no 
particular  problems  in  the  cost 
verification  report  with  respect  to  the 
variance  calculation  or  methodology. 
NKK  contends  that  the  Department 
reconciled  the  reported  costs  to  the 
overall  cost  in  the  accounting  records 
and  that  if  there  were  any  serious 
distortions  one  would  have  expected  to 
find  discrepancies  in  the  reconciliation 
exercise. 

NKK  asserts  that  it  could  not  have 
reported  product-group-specific 
variances  as  petitioners  contend.  NKK 
claims  that  the  variances  it  tracks  in  the 
ordinary  course  of  business  have  no 
detail  that  would  allow  it  to  calculate 
separate  variances,  for  example,  for  high 
carbon  hot-rolled  steel  and  for  regular 
carbon  hot-rolled  steel.  NKK  contends 
that  there  is  no  need  to  do  so  and  that 
it  does  not  do  so  in  the  ordinary  course 
of  trade. 

NKK  asserts  that  it  developed  the 
most  specific  variance  that  it  could  for 
the  hot  rolled  steel  operations.  NKK 
contends  that  it  extracted  those 
variances  associated  with  the 
production  stages  leading  up  to  finished 
hot-rolled  steel.  NKK  claims  that  its 
comparison  of  this  variance  to  the 
overall  steel  division  variance  simply 
shows  that  the  disparity  in  variances 
among  different  steel  products  is 
relatively  small  and  that  this  should  be 
no  surprise  since  the  largest  portion  of 
the  variance  for  both  hot-rolled  and 
downstream  products  usually  occurs  at 
the  upstream  production  stages.  NKK 
asserts  that  petitioners'  argument  about 
variances  for  different  subject  product 
groups  ignores  the  facts  on  the  record. 
NKK  notes  that  petitioners'  argument 
concludes  that  there  are  substantial 
differences  between  NKK's  selected 
product  group  and  the  petitioners' 
example  product  group,  when  in  fact 
the  only  difference  is  pickling.  NKK 
claims  that  it  is  not  plausible  that  the 
variances  at  the  pickling  stage  alone 
could  double  the  size  of  the  overall 
variance. 

Department's  Position:  We  disagree 
with  petitioners  that  NKK's  application 
of  variances  is  distortive  and  have 
continued  to  rely  on  NKK's  submitted 
variances  for  the  final  determination. 
The  Department's  practice  calls  fbr 
respondents  to  report  the  most  specific 
level  of  variances  kept  in  their  normal 
books  and  records.  NKK,  however,  does 
not  normally  accumulate  and  allocate 
variances  at  the  product  group  level.  For 
the  response,  NKK  determined 
variances  by  cost  center  for  the 


production  stages  [e.g..  hot  strip  mill)  at 
each  of  the  manufacturing  facilities 
through  which  the  vast  majority  of  the 
subject  merchandise  passes.  NKK 
allocated  the  other  variances  it  normally 
records  across  all  products.  In  this  case, 
NKK's  variance  methodology  appears  to 
reasonably  reflect  the  variances 
applicable  to  the  subject  merchandise. 
Unlike  the  variances  in  Antifriction 
Bearings,  NKK's  reported  variances  are 
on  a  more  specific  level  than  the 
division-wide  basis  questioned  in 
Antifriction  Bearings.  In  addition,  in 
Antifriction  Bearings,  the  Department 
noted  that  the  company  did  in  fact 
maintain  variances  at  a  more  detailed 
level  than  division-wide.  Accordingly, 
we  do  not  consider  it  appropriate  to 
adjust  NKK's  reported  variance 
amounts. 

Comment  24:  NKK's  Reported  Cost 
Extras. 

Petitioners  argue  that  NKK's  use  of 
Fukuyama's  cost  extras  to  develop  the 
reported  costs  was  not  reasonable 
because  they  do  not  represent  costs  at 
the  other  facility. 

NKK  argues  tnat  it  developed  the 
most  reasonable  product  specific  costs 
that  it  could  and  had  no  choice  but  to 
work  with  information  in  its  normal 
accoimting  system  and  those  materials 
which  it  has  in  the  ordinary  course  of 
business.  NKK  contends  that  the 
Department  spent  a  great  deal  of  time  at 
the  verification  exploring  the  cost  extras 
and  testing  the  reasonableness  of  the 
only  cost  extras  that  NKK  has  in  the 
ordinary  course  of  business. 

For  a  full  discussion  of  this  issue  see 
the  Department's  April  28.  1999 
Memorandum  to  Neal  Halper,  Acting 
Director,  Office  of  Accounting,  Cost  of 
production  ("COP")  and  constructed 
value  ("CV")  Calculation  Memorandum 
for  Final  Determination,  {"Final  NKK 
Cost  Calculation  Memorandum"). 

Department's  Position:  We  agree  with 
NKK  that  the  use  of  Fukuyama  cost 
extras  by  NKK  is  appropriate.  NKK  used 
the  information  it  kept  in  the  ordinary 
course  of  business  to  calculate  product 
specific  costs  required  by  the 
Department.  We  did  not  request  that 
NKK  provide  cost  extras  for  the  second 
facility,  nor  did  we  determine  that  the 
presence  of  such  data  would  have 
significantly  altered  the  results,  since 
the  first  facility's  cost  extras  accounted 
for  the  relative  difference  in  costs  due 
to  technical  specification  differences 
between  the  pinpoint  product  and  all 
other  products.  'This  relative  difference 
was  applied  to  a  base  cost  that  already 
incorporated  cost  differences  between 
the  two  facilities.  We  also  note  that  the 
cost  extras  were  adjusted  to  reflect  the 
costs  at  both  facifities.  For  a  full 
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discussion  of  this  issue,  see  the 
Departmc  nt's  April  28.  1999  Final  NKK 
Cost  Cak  ulation  Memorandum.  We 
have  not  nade  any  adjustments  to 
NKK's  CO  5t  extras. 

Commi  nt  25:  NKK's  G&A  Expenses. 

NKK  ai  gues  that  the  Department 
should  n(  it  calculate  G&A  expenses  on 
a  company-wide  basis,  but  should  use 
NKK"s  st<  el  division  G&A.  NKK  argues 
that  the  E  epartment's  questionnaire 
does  not  equire  a  company-wide  G&A 
rate.  NKK  asserts  that  it  normally 
assigns  G  &A  expense  to  the  relevant 
division  I  hat  incurred  the  expense.  NKK 
contends  that  expenses  incurred  in 
other  div  sions,  which  have  nothing  to 
do  with  t  le  steel  production,  should  not 
be  attribu  ted  to  the  steel  division  and 
that  head  office  expenses  which  relate 
to  the  0V6  rail  operations  are  normally 
allocated  to  each  division.  NKK  argues 
that  the  q  uestionnaire  allows  for  some 
flexibility  in  responses,  depending  on 
how  a  coi  Qpany  inciu-s  and  records  G&A 
expenses,  and  does  not  mandate  a  fixed 
approach  to  G&A  expense  reporting. 

NKK  contends  that  using  its  division- 
specific  C  &A  expense  kept  in  the 
normal  c(  urse  of  business  is  consistent 
with  the  1  )epartment's  prior  practice. 
Citing  the  Final  Determination  of  Sales 
at  Less  T\  \an  Fair  Value:  Furfuryl 
Alcohol  f  mm  South  Africa  ["Furfuryl 
Alcohol  1  Tom  South  Africa").  60  FR 
22550,  22556  (May  8,  1995),  NKK 
alleges  th  it  the  Department  focused  on 
respondei  it's  approach  in  the  normal 
course  of  business.  In  that  case,  NKK 
asserts,  tl:  e  Department  noted  that  the 
respondent  was  able  to  demonstrate  that 
some  GSa  i  expenses  were  directly 
related  to  non-subject  merchandise  and 
that  the  E  epartment  excluded  these 
unrelated  G&A  expenses  from  the  G&A 
ratio.  NKl  C  contends  that  its  G&A 
methodol  Dgy  is  based  on  the  same 
premise  t  lat  only  relevant  expenses 
should  be  included  in  the  G&A. 

NKK  al  >o  cites  the  Notice  of  Final 
Determin  ition  of  Sales  at  Less  Than 
Fair  Valu  ?;  Fresh  Atlantic  Salmon  from 
Chile.  63  Tl  31411,  31433  (June  9,  1998) 
{"Fresh  Atlantic  Salmon  from  Chile"). 
to  suppor  t  the  argument  that  the 
Department  followed  the  respondent's 
normal  business  practices.  In  that  case, 
the  respoi  ident  argued  that  the 
Departme  nt  should  use  the  reported 
G&A  exp<  nse,  which  included  expenses 
associate<  1  with  an  affiliated  company. 
NKK  notes  that  the  Department  rejected 
this  apprt  lach  and  used  only  those 
expenses  related  to  the  responding 
sahnon  cdmpany,  as  recorded  in  the 
respondent's  normal  books  and  records. 
NKK  argu  es  that  its  approach  is 
consisten ;  with  this  decision,  and  states 
that  the  f<  ct  that  business  units  are 


organized  as  divisions  rather  than 
"legally  separate"  affiliated  companies 
should  not  matter.  NKK  contends  that  it 
makes  no  sense  to  ignore  existing 
distinctions  in  G&A  expenses  between 
steel  production  and  other  business 
activities  and  that  the  narrowest 
category  recorded  in  the  respondent's 
accounting  records  should  be  used. 

Petitioners  argue  that  it  is  the 
Department's  long-standing  practice  to 
calculate  G&A  expenses  using  a 
company's  audited,  unconsolidated 
financial  statements.  As  support  for 
their  position,  petitioners  cited  the 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Round  Wire  from  Canada  {"Stainless 
Steel  Round  Wire  from  Canada"),  64  FR 
17324,  17333  (April  9,  1999)  and  several 
other  cases  in  which  the  Department 
followed  this  long-standing  practice. 

Petitioners  contend  that  the  Fresh 
Atlantic  Salmon  from  Chile  case  cited 
by  NKK  is  not  consistent  with  NKK's 
argument  that  G&A  expenses  of  other 
divisions  should  be  excluded  from 
respondents'  G&A.  Petitioners  argue  that 
the  Department's  determination  in  that 
case  was  to  exclude  expenses  incurred 
by  an  affiliate  and  use  the  respondent's 
audited,  unconsolidated  financial 
statements. 

Department's  Position:  We  disagree 
with  NKK  that  G&A  expenses  should  be 
based  on  NKK's  Steel  Division  G&A 
rather  than  on  company-wide  G&A. 
G&A  expenses  by  their  nature  are 
indirect  expenses  inciured  by  the 
company  as  a  whole.  If  they  directly 
related  to  one  process  or  product,  they 
would  more  appropriately  be 
considered  manufacturing  costs.  NKK 
provided  no  specific  reasons  as  to  why 
its  normal  method  of  allocation  of  G&A 
to  different  divisions  is  more  reasonable 
thein  the  Department's  normal  method. 
It  is  the  Department's  consistent 
practice  to  calculate  G&A  expenses 
based  on  the  producing  company  as  a 
whole  and  not  on  a  divisional  or 
product-specific  basis.  See  Stainless 
Steel  Round  Wire  from  Canada;  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Wire 
Rod  from  Sweden.  63  FR  40449,  40459 
(July  29,  1998)  and  Fresh  Atlantic 
Salmon  from  Chile.  63  FR  at  31433.  This 
approach  recognizes  the  general  nature 
of  these  expenses  and  the  fact  that  they 
relate  to  the  company  as  a  whole  and  is 
consistent  with  GAAP  treatment  of  such 
period  costs.  The  Department's 
methodology  also  avoids  any  distortions 
that  may  result  if,  for  business  reasons, 
greater  amounts  of  company-wide 
general  expenses  are  allocated 
disproportionally  between  divisions. 
We  consistently  apply  this 


methodology,  unless  the  respondent 
provides  case-specific  facts  that  clearly 
support  a  departure  fi-om  our  normal 
practice  of  allocating  company-wide 
G&A  expenses  over  company-wide  cost 
of  sales.  This  approach  is  both 
reasonable  and  predictable.  To  allow  a 
respondent  to  choose  between  the 
Department's  normal  method  and  an 
alternative  method  simply  because  one 
method  results  in  a  lower  rate,  would  be 
a  results  oriented  approach. 

The  Department's  calculation  of  G&A 
expenses  in  the  Furfuryl  Alcohol  from 
South  Africa  case  was  specific  to  the 
facts  of  that  case.  As  noted  above,  we 
believe  that  the  facts  of  this  case  warrant 
continuing  to  follow  the  Department's 
long-standing  practice  of  calculating 
G&A  expenses  on  a  company-wide 
basis. 

In  the  Fresh  Atlantic  Salmon  from 
Chile  case  cited  by  NKK,  we  followed 
our  normal  practice  of  calculating  the 
G&A  expense  rate  based  on  the 
respondent's  unconsolidated  operations. 
The  determination  in  that  case  was  to 
exclude  an  affiliated  company's  G&A 
not  to  exclude  G&A  expenses  of  a 
different  division  as  being  unrelated  to 
producing  the  subject  merchandise. 
Moreover,  we  disagree  with  NKK's 
assertion  that  there  is  no  distinction 
between  a  division  and  a  stand  alone 
affiliated  company.  Divisions  may  exist 
in  name  only  or  may  have  some 
autonomy,  but  they  are  controlled  by 
the  greater  company.  Affiliated 
companies  are  separate  legal  entities 
and  as  such  require  complete 
administration  structiires.  In  this  case, 
NKK's  divisions  are  not  separate  entities 
but  merely  separate  business  units 
within  a  single  corporation.  Thus,  we 
have  calculated  G&A  expenses  based  on 
NKK's  unconsolidated  company-wide 
G&A  for  the  final  determination. 

Comment  26:  NKK's  Blast  Furnace 
Costs. 

NKK  argues  that  the  Department 
improperly  included  the  loss  ft-om  a 
blast  furnace  accident  in  G&A.  NKK 
asserts  that,  consistent  with  prior 
Department  practice,  the  Department 
should  exclude  the  blast  furnace  losses 
as  an  extraordinary  expense.  NKK 
contends  that  this  accident  meets  the 
standard  for  extraordinary  treatment 
affirmed  by  the  Court  of  International 
Trade  in  Floral  Trade  Council  of  Davis, 
California  v.  United  States.  {"Floral 
Trade  Council")  16  CIT  1014, 1016-17 
(CIT  1992),  because  an  accident  such  as 
this  is  "imusual  in  nature  and 
infrequent  in  occurrence." 

NKK  argues  that  the  blast  furnace 
accident  was  "unusual  in  natiu-e" 
because  record  evidence  demonstrates 
that  NKK  has  never  had  a  blast  furnace 
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accident  in  its  history.  NKK  claims  that, 
in  past  cases  where  the  Department  has 
excluded  extraordinary  expenses  from 
the  cost  of  production,  an  unforeseen 
and  abnormal  event  occurred  which  was 
beyond  management's  control.  NKK 
cited  the  following  cases  for  the 
Department's  practice  with  regard  to  the 
frequency  with  which  the  event 
occurred:  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Wire  Rod  from  Taiwan. 
63  FR  40462  (July  29,  1998),  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  From  Japan,  61  FR  38139, 
38153  (July  23,  1996)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  Cut  Roses  from 
Ecuador,  60  FR  7019,  7038  (February  6, 
1995).  NKK  argues  that  the  blast  furnace 
accident  was  unforeseen  and  beyond  its 
control;  otherwise  it  would  have 
performed  the  necessary  repairs  to 
prevent  the  accident  from  occurring. 

NKK  argues  that  the  blast  furnace 
accident  was  also  "infrequent  in 
occurrence."  NKK  contends  that  the 
Court  explained  in  Floral  Trade  Council 
that  "an  event  is  "infrequent  in 
occurrence"  if  it  is  not  reasonably     ♦ 
expected  to  recur  in  the  foreseeable 
futiu-e."  NKK  asserts  that  these  are  the 
facts  in  this  case  because  NKK  has  never 
before  had  a  blast  furnace  accident. 

NKK  also  claimed  that  it  properly 
treated  the  blast  furnace  accident  as  a 
non-operating  expense  in  its  audited 
financial  statements.  NKK  argues  that 
the  Department's  standard  practice  is  to 
use  costs  as  they  are  reported  in  the 
respondent's  financial  statements.  NKK 
argues  that  it  reported  the  losses 
resulting  from  the  blast  furnace  accident 
as  non-operating  expenses  in  the 
financial  statements  that  were 
completed  and  audited  before  the 
initiation  of  this  antidumping 
investigation.  NKK  contends  that  its 
treatment  of  the  blast  furnace  accident 
as  a  non-operating  expense  was  in 
accordance  with  standard  Japanese 
GAAP. 

Petitioners  argue  that  the  Department 
correctly  included  certain  losses  related 
to  the  blast  furnace  accident  in  NKK's 
G&A.  Petitioners  assert  that  these  losses 
do  not  qualify  as  extraordinary 
expenses.  Petitioners  contend  that  a 
breakdown  in  the  blast  furnace  is  not 
unusual  in  nature  because  it  is  not 
highly  abnormal,  unrelated  nor 
incidentally  related,  to  the  manufacture 
of  steel.  Petitioners  argue  that  only  in 
rare  situations  will  an  event  occur  that 
meets  both  the  'infrequent  in 
occurrence"  and  "unusual  in  nature" 


criteria.  Petitioners  cited  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  India,  63  FR  72246 
(December  31,  1998)  and  Notice  of  Final 
Determination  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Static 
Random  Access  Memory 
Semiconductors  from  Taiwan,  ("SRAMS 
from  Taiwan"),  63  FR  8909  (February 
23, 1998)  to  demonstrate  the  type  of 
events  the  Department  determined  were 
not  imusual  in  nature.  Petitioners 
contend  that  while  blast  furnace 
accidents  may  be  infrequent,  they  are  by 
no  means  "unusual"  in  occurrences  in 
the  steel  industr}'.  Therefore,  petitioners 
argue  that  the  Department  should 
include  the  losses  related  to  the  blast 
furnace  accident  in  NKK's  G&A 
expenses. 

Department's  Position:  We  disagree 
with  NKK  that  the  loss  from  the  blast 
furnace  accident  should  be  treated  as  an 
extraordinary  expense.  As  noted  in 
Floral  Trade  Council,  an  extraordinary 
event  is  both  "unusual  in  nature  and 
infrequent  in  occurrence."  NKK  argues 
that  the  blast  furnace  accident  was 
unusual  in  nature  and  infrequent  in 
occurrence  because  this  was  the  first 
blast  furnace  accident  in  NKK  history. 
We  disagree  with  NKK's  assertion  that 
this  accident  is  unusual  in  nature.  Like 
other  steel  producers,  NKK  performs 
regular  maintenance  and  repairs  of  its 
blast  furnaces  in  hopes  of  preventing 
accidents  and  loss  of  operation.  While 
NKK  may  not  have  experienced  a  blast 
furnace  accident  in  the  past,  industrial 
accidents  are  neither  unusual  nor 
unforeseen  for  steel  producers. 
Furthermore,  as  NKK  itself  notes,  it 
classified  the  loss  due  to  the  blast 
furnace  accident  in  its  audited  finemcial 
statements  as  a  non-operating  expense 
and  not  an  extraordinary  loss.  As  in  the 
Department's  determination  in  the 
SRAMS  from  Taiwan,  we  have  included 
the  loss  incurred  as  a  result  of  the  blast 
furnace  accident  in  the  G&A  expenses 
for  the  final  determination. 

KSC 

Comment  27:  KSC's  Affiliated  Input 
Costs. 

Petitioners  argue  that  the  Department 
should  adjust  KSC's  reported  materials 
costs  for  iron  ore  and  coal  purchased 
from  affiliated  parties  at  below-market 
prices.  Petitioners  note  that  KSC 
purchased  iron  ore  and  coal  from 
affiliated  and  non-affiliated  parties 
during  the  period  of  investigation 
("POI")  and  that,  on  average,  the  price 
paid  to  affiliated  parties  for  these  inputs 
was  lower  than  the  price  paid  to  non- 
affiliated parties.  Petitioners  argue  that 
section  773(f)  (2)  and  (3)  of  the  Act 


require  such  purchases  to  be  valued  at 
the  higher  of  market  prices,  transfer 
price  or  the  affiliated  supplier's  cost  of 
production.  Petitioners  note  that 
documentation  provided  by  KSC 
demonstrates  that  its  affiliated 
supplier's  transfer  price  was  lower  than 
the  market  price  paid  to  unaffiliated 
trading  companies  for  the  same 
materials.  Petitioners  also  note  that 
none  of  the  schedules  submitted  by  KSC 
makes  references  to  any  price 
differentiation  by  grade  or  time  of 
purchase.  Petitioners  assert  that  it  is  the 
respondent's  burden  to  show  whether 
any  adjustments  to  the  transfer  price  or 
market  price  are  necessary  before  a 
comparison  may  be  made  and  cites  to 
Department  precedent  in  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and 
Determination  To  Revoke  in  Part.  64  FR 
2173,  2181-82  (January  13,  1999) 
{"Steel  from  Canada").  Since  KSC  has 
failed  to  meet  this  burden,  petitioners 
argue,  the  Department  must  increase  the 
affiliated  supplier's  transfer  price  to 
reflect  the  market  value  of  iron  ore  and 
coal. 

KSC  argues  that  the  Department 
should  reject  petitioners'  request  to 
adjust  KSC's  purchase  price  of  iron  ore 
and  coal  inputs  through  an  affiliated 
party.  KSC  claims  that  the  Department's 
verification  report  and  the  petitioners' 
analysis  do  not  reflect  the  fact  that  there 
are  price  differences  between  various 
grades  and  types  of  iron  ore  and  coal, 
and  that  its  purchases  were  made  at 
different  times  over  the  course  of  the 
POI.  If  these  grade  and  timing 
differences  are  considered.  KSC  argues, 
then  the  price  paid  to  the  affiliated 
suppliers  is  virtually  the  same  as  that 
paid  to  the  non-affiliated  suppliers.  KSC 
claims  that  since  it  does  not  purchase 
all  types  of  iron  ore  and  coal  in 
consistent  proportions  from  both 
affiliated  and  non-affiliated  parties,  the 
overall  POI-average  price  does  not 
provide  for  a  valid  comparison.  KSC 
asserts  that  a  cost  verification  exhibit 
offers  a  breakdown  of  input  prices  by 
commodity  code,  which  demonstrates 
that  prices  paid  to  affiliated  suppliers 
and  unaffiliated  suppliers  are  virtually 
the  same  when  compared  by  grade.  KSC 
notes  that  in  many  instances  the  price 
charged  by  the  affiliated  supplier  is 
higher  than  the  price  charged  by  an 
imaffiliated  supplier,  while  in  other 
cases  it  is  lower.  KSC  also  claims  that 
the  Department's  sample  comparisons  of 
identical  grades  on  nearly  the  same  date 
show  nearly  identical  prices  being 
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charged  by  affiliated  and  unaffiliated 
suppliei  s.  KSC  argues  that  this 
compar  son  confirms  that  the  overall 
average  prices  of  all  grades  over  the 
entire  y  !ar  was  not  a  valid  indicator  of 
arm's  le  agth  pricing  between  KSC  and 
its  affili  ited  supplier. 

Depaitment  Position:  We  agree  with 
petitioners.  KSC  submitted  a  schedule 
which  c  emonstrates  that,  on  average,  its 
POI  purchases  of  iron  ore  and  coal  from 
affiliaten  parties  were  made  at  lower 
prices  tfcan  its  purchases  from  non- 
affiliate^  1  parties.  KSC  did  not  submit 
sufficiei  it  information  to  support  its 
content:  on  that  timing  differences  and 
grade  di  fferences  have  an  impact  on  the 
compari  son  of  iron  ore  and  coal  prices 
and,  the  refore,  we  were  not  able  to 
perform  a  more  detailed  analysis.  At 
verifical  ion  we  reviewed  a  list  of  iron 
ore  and  coal  prices  by  commodity  code 
and  not(  id,  as  KSC  acknowledges,  that 
the  pho  is  from  affiliated  suppliers  were 
often  lo'  ver  than  prices  charged  by 
imaffilic  ted  suppliers.  Since  there  is 
sufficient  evidence  on  the  record  that 
purchas  js  from  affiliated  parties  were 
made  at  below-market  prices,  we  believe 
that  a  cc  mparison  of  the  POI  average 
prices  is  appropriate  and  does  not 
distort  our  analysis.  Therefore,  in 
accordaj  ice  with  section  773(f)(2)  of  the 
Act.  we  lave  adjusted  the  cost  of 
material  s  to  reflect  the  market  values  of 
iron  ore  and  coal,  based  on  the  prices 
charged  by  unaffiliated  suppliers. 

Comn\ent  28:  KSC's  G&A  Expenses. 

In  rep  arting  G&A  expenses,  KSC 
argues  t  »at  it  properly  excluded  its 
expense  s  for  special  retirement 
expense  >  and  losses  on  the  sale  of  fixed 
assets  u!  ied  for  production  of  non- 
subject  1  Qerchandise.  KSC  notes  that  the 
special  i  etirement  expenses  are  one- 
time sev  erance  payments  to  tremsferred 
employees.  KSC  states  that  these 
expenses  are  incurred  in  more  than  one 
year  to  t  le  extent  that  downsizing  of 
operatic  ns  is  not  completed  in  a  single 
year,  bu  the  expense  is  a  one-time  event 
for  the  particular  employees  transferred 
during  a  particular  year.  KSC  claims 
that  sine  e  these  expenses  are  not  related 
to  the  ci  irrent  production  of  the 
compan  i  and  are  considered  an 
extraorc  inary  expense  imder  Japanese 
GAAP,  I  ley  should  be  excluded  from 
G&A  ex  )enses.  With  regcU"d  to  the  losses 
on  sale  i  if  fixed  assets,  KSC  cites  to 
Fresh  A  lantic  Salmon  From  Chile,  63 
FR  at  31 436,  in  which  the  Department 
noted  th  at  losses  on  the  sale  of  fixed 
assets  ai  e  not  included  in  G&A  expenses 
when  th  e  assets  in  question  are  tied  to 
the  proc  uction  of  non-subject 
merchajidise.  KSC  also  cites  the 
followir  g  cases  as  examples  of 
Departn  ent  practice  on  this  issue:  Brass 


Sheet  and  Strip  from  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  46618, 
46619-20  (September  4,  1996);  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Flat  Products  From  the  United 
Kingdom;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
44009,  44012  (August  24,  1995)  ("Lead 
and  Bismuth"),  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Furfuryl 
Alcohol  From  South  Africa,  60  FR 
22550,  22556  (1995)  ("Furfuryl 
Alcohol"),  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Carbon 
and  Alloy  Steel  Wire  Rod  from  Canada, 
59  FR  18791,  18795  (April  20,  1994) 
("Steel  Wire  Rod").  KSC  asserts  that 
these  cases  provide  examples  of 
instances  where  the  Department  has 
recognized  that  expenses  relating 
exclusively  to  the  production  of  non- 
subject  merchandise  should  not  be 
included  in  the  G&A  expenses  of  subject 
merchandise.  In  the  instant  case,  KSC 
claims  that  the  Department  should 
exclude  the  losses  referred  to  above 
because  they  relate  to  assets  which  were 
used  solely  for  the  production  of  non- 
subject  merchandise. 

Petitioners  argue  that  the  Department 
normally  calculates  G&A  expenses 
based  on  the  respondent's 
unconsolidated  operations,  which 
include  the  operations  of  each  of  the 
respondent's  divisions.  See,  e.g.,  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value — Stainless  Steel  Round 
Wire  from  Canada,  64  FR  17324,  17333 
(April  9, 1999).  Petitioners  also  assert 
that  KSC  has  not  established  on  the 
record  that  the  losses  on  the  sale  of 
fixed  assets  relate  solely  or  exclusively 
to  the  production  of  non-subject 
merchandise.  With  regard  to  the 
expenses  on  special  retirement 
payments,  petitioners  argue  that 
expenses  relating  to  the  termination, 
transfer  or  early  retirement  of  employees 
in  a  downsizing  event  are  neither 
unusual  nor  infrequent  for  the  steel 
industry,  and  therefore  caimot  be 
classified  as  extraordinary  expenses. 
Petitioners  add  that  the  fact  that  KSC 
incurred  special  retirement  expenses  in 
1996,  1997  and  1998  is  further  evidence 
that  these  expenses  are  not 
extraordinary  under  U.S.  GAAP,  and 
therefore  should  be  included  in  the 
calculation  of  KSC's  G&A  expense  rate. 

Department's  Position:  We  agree  with 
petitioners  and,  as  in  the  preliminary 
determination,  we  have  included  the 
special  retirement  and  losses  on  sales  of 
fixed  assets  in  our  calculation  of  KSC's 
G&A  expense  rate.  The  expenses  for 
special  retirement  are  severance  costs 
that  are  recorded  as  part  of  KSC's 
ongoing  downsizing  operations.  The 


Department's  normal  practice  is  to 
include  severance  costs  in  a  company's 
G&A  expenses.  See,  e.g..  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Hot-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  Brazil.  64  FR  8299,  8305-8306 
(February  19,  1999)  and  Notice  of  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Pasta  From  Turkey,  63 
FR  68429,  68434  (December  11,  1998). 
We  noted  at  verification  that  these 
downsizing  activities  have  resulted  in 
recurring  expenses  for  KSC.  The  fact 
that  the  process  may  extend  over 
multiple  years  does  not  preclude  the  use 
of  current  period  expenses.  KSC  has 
recognized  in  its  audited  financial 
statements  the  expense  related  to  the 
current  fiscal  year,  and  it  is  this  period 
cost  which  we  have  included  in  KSC's 
G&A  expenses.  Also,  even  though  the 
classification  of  these  amounts  as 
extraordinary  expenses  under  Japanese 
GAAP.  The  Department  does  allow  for 
the  exclusion  of  extraordinary  expenses 
imder  certain  circumstances,  but  these 
severance  amounts  do  not  fall  into  this 
category.  The  Department  normally  v«ll 
exclude  costs  considered  extraordinary, 
provided  that  they  are  both  unusual  in 
nature  and  infrequent  in  occurrence. 
These  expenses  for  special  retirement 
caimot  be  considered  infrequent  in 
occurrence  since  they  have  been  a 
recurring  cost  for  KSC  and,  therefore, 
should  be  included  in  G&A  expenses 
along  with  other  period  costs.  See 
Silicomanganese  From  Brazil: 
Preliminary  Results  of  Antidumping 
Administrative  Review,  62  FR  1320, 
1322  (January  9,  1997). 

With  regard  to  the  losses  on  sale  of 
fixed  assets,  we  verified  that  the  assets 
in  question  relate  to  the  production  of 
-non-subject  merchandise.  However,  it  is 
our  practice  to  calculate  G&A  expenses 
using  the  operations  of  the  company  as 
a  whole.  See,  e.g..  Brass  Sheet  and  Strip 
at  46619,  Circular  Welded  Non-Alloy 
Steel  Pipe  and  Tube  From  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  33041, 
33050  (Jime  17,  1998).  As  we  stated  in 
the  original  questionnaire  issued  to 
KSC,  "G&A  expenses  are  those  period 
expenses  which  relate  indirectly  to  the 
general  production  operations  of  the 
company  rather  than  directly  to  the 
production  process  for  the  subject 
merchemdise*  *  *"  Therefore,  any 
income  or  expense  incurred  through 
KSC's  disposition  of  fixed  assets  should 
be  included  in  the  G&A  expense  rate, 
regardless  of  whether  they  are  used 
purely  for  the  production  of  subject 
merchandise  or  non-subject 
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merchandise.  This  policy  was 
established  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  New 
Minivans  from  Japan,  57  FR  21937, 
21943  (May  26,  1992)  ("Minivans").  In 
that  case,  the  Department  stated,  "we 
generally  consider  disposal  of  fixed 
assets  to  be  a  normal  part  of  a 
company's  operations  and  have 
included,  therefore,  any  gains  or  losses 
generated  by  these  transactions  in  the 
cost  of  production  calculation." 
(emphasis  added)  This  is  consistent 
with  our  treatment  of  miscellaneous 
expenses  in  U.S.  Steel  Group  etalv. 
United  States,  998  F.  Supp.  1151,  1153- 
54  (CIT  1998).  We  note  also  that  KSC 
incurred  losses  on  sale  of  fixed  assets 
related  to  the  production  of  subject 
merchandise  and  these  losses  were 
included  in  G&A  expenses  and  allocated 
over  the  cost  of  all  products  that  KSC 
produced. 

In  the  Fresh  Atlantic  Salmon  frvm 
Chile  case  cited  by  KSC,  the  issue  was 
whether  or  not  to  treat  temporary 
shutdown  costs  as  period  costs,  or  G&A 
expenses,  that  would  normally  be 
allocated  over  the  cost  of  all  products. 
The  Department  determined  that  the 
facilities  in  question  were  only  idle  for 
a  brief  period  of  time  and  therefore  the 
costs  associated  with  the  temporary 
shutdown  should  not  be  treated  as  G&A 
expenses.  Rather,  the  costs  of  operating 
the  facility  were  charged  directly  to  the 
cost  of  manufacturing  for  the  non- 
subject  products  produced  in  the 
facility.  The  Department  did  not,  as  KSC 
implies,  specifically  exclude  the 
shutdovra  costs  from  the  G&A  expense 
calculation  because  the  facility  did  not 
produce  subject  merchandise.  KSC's 
reliance  on  to  Brass  Sheet  and  Strip  and 
Steel  Wire  Rod  is  similarly  misplaced. 
The  issue  in  these  cases  was  whether  to 
include  in  a  respondent's  G&A  expenses 
certain  costs  that  were  incurred  by  a 
parent  company  or  a  subsidiary.  The 
cites  are  not  on  point  since  the  instant 
case  involves  equipment  that  was 
owned  by  KSC  itself  and,  as  noted 
above,  the  Department  calculates  G&A 
expenses  based  on  the  operations  of  the 
respondent,  as  a  whole.  Expense 
incvured  by  a  parent  company,  or  any 
other  affiliated  company,  are  only 
included  in  the  G&A  expense 
calculation  to  the  extent  of  the  support 
provided  by  the  parent  or  affiUated 
company.  KSC's  reliance  to  Lead  and 
Bismuth  is  also  misplaced,  since  the 
respondent  in  that  case  closed  an  entire 
facility  that  only  produced  non-subject 
merchandise  and  then  excluded  these 
closure  costs  from  the  G&A  expense  rate 
calculation.  In  the  instant  case,  KSC 
simply  disposed  of  assets  and,  as  noted 


above  in  Minivans,  the  Department's 
policy  is  to  include  in  G&A  all  gains  or 
losses  generated  by  such  disposals.  The 
respondent  in  Furfuryl  Alcohol 
calculated  separate  G&A  expense  rates 
by  division  and  a  company-wide  G&A 
expense  rate  for  G&A  expenses  that 
related  to  the  operations  of  the  company 
as  a  whole.  Here,  KSC  submitted  a 
single  G&A  expense  rate  for  the  entfre 
company  and  only  included  its  losses 
on  sale  of  fixed  assets  related  to  subject 
merchandise.  It  would  not  be 
appropriate  or  reasonable  to  allocate 
these  losses  over  the  cost  of  producing 
all  products,  while  specifically 
excluding  losses  on  sale  of  fixed  assets 
used  for  non-subject  production.  Since 
the  sale  of  fixed  assets  is  a  general 
activity  of  the  company,  and  not 
specifically  related  to  production,  we 
have  allocated  all  losses  on  the  sale  of 
fixed  assets  over  the  cost  of  producing 
all  products. 

Facts  Available 

Comment  29:  Use  of  Facts  Available 
for  NSC's  Theoretical  Weight  U.S.  Sales. 

NSC  characterizes  as  an  inadvertent 
mistake  the  fact  that,  in  its  response  to 
the  initial  questionnaire,  NSC  stated 
that  a  theoretical  weight  to  actual 
weight  conversion  factor  could  not  be 
supplied  because  coils  sold  on  a 
theoretical  basis  are  never  weighed. 
Respondent  states  that  it  believed  this 
statement  to  be  true  at  the  time  of  filing. 
NSC  argues  that  it  corrected  this  error 
within  the  Department's  time  limits  for 
submitting  new  information.  In  the 
alternative,  NSC  argues  that  the 
conversion  data  it  presented  constitutes 
a  minor  correction.  Thus,  the 
Department  should  have  accepted  the 
information  under  the  minor  corrections 
rule.  NSC  states  that  the  Department 
never  rejected  the  filings  containing  the 
corrections  as  untimely,  and  therefore 
abused  its  discretion  by  refusing  to 
verify  this  information  and  by  applying 
adverse  facts  available  to  the  affected 
sales.  NSC  also  argues  that  to  reject  the 
information  now  would  severely 
prejudice  NSC's  rights,  that  this 
information  meets  the  criteria  set  forth 
in  section  782(e)  of  the  Tariff  Act  and, 
thus,  that  the  Department  must  consider 
this  information  in  calculating  a  margin 
for  NSC.  Finally,  NSC  argues  that  the 
Department  incorrectly  applied  an 
adverse  inference  in  the  preliminary 
determination  regarding  the  theoretical- 
actual  conversion  factor,  because  it  did 
not  first  find  that  NSC  had  not  acted  to 
the  best  of  its  ability  to  provide  this 
information  to  the  Department.  To  the 
contrary,  NSC  argues  its  responses  to 
the  Department's  requests  for 


information  establish  a  pattern  of 
cooperation  and  accuracy. 

NSC  further  states  that  it  was  placed 
under  extreme  time  pressures  in 
attempting  to  comply  with  the 
Department's  accelerated  schedule  in 
this  investigation,  and  that  this 
contributed  to  NSC's  failure  to  identify 
the  mistake  regarding  the  weight 
conversion  factor. 

NSC  states  that  it  reafized  in 
preparing  for  verification  that  all  hot- 
rolled  coils  are  weighed  during  the 
production  process,  and  that  these 
actual  weight  data  are  recorded  at  the 
production  facilities.  NSC  adds  that  the 
production  databases  do  not  overlap 
with  the  sales  databases  at  NSC's 
headquarters.  NSC  stated  it  obtained  the 
actual  weight  information,  calculated  a 
conversion  factor  and  submitted  this 
information  to  the  Department  on 
February  22,  1999,  prior  to  both  the  cost 
and  sales  verifications.  NSC  also  states 
that  it  filed  additional  information  on 
this  subject  on  March  1,  1999. 

NSC  disagrees  with  the  Department's 
statement  in  the  Preliminary 
Determination  (February  19,  1999)  that 
NSC  had  "refused"  to  provide  a 
conversion  factor.  NSC  argues  that  this 
statement  baselessly  implies  that  NSC 
intentionally  withheld  information, 
whereas,  it  claims,  the  record  shows 
that  NSC  cooperated  fully  but 
committed  an  inadvertent  error  in  its 
initial  questionnaire  response. 

NSC  states  that  the  Department  took 
no  action  to  remove  the  conversion 
factor  from  the  record,  and  included  in 
the  verification  agenda  an  instruction 
that  NSC  explain  how  its  production 
and  sales  systems  capture  actual  weight. 
NSC  alleges  that  at  verification, 
"Department  representatives  repeatedly 
assured  NSC  that  the  theoretical  weight 
conversion  factor  would  be  verified. 
Those  assurances  notwithstanding,  NSC 
claims,  the  Department  abruptly 
informed  it  approximately  two  hours 
before  the  end  of  verification  that 
"Washington"  had  directed  that  the 
conversion  factor  not  be  verified.  The 
Department  also  refused  to  allow  NSC's 
representatives  to  even  explain  the 
background  of  its  initial  mistake.  The 
reasons  for  those  decisions  have  never 
been  disclosed  on  the  record  and  the 
verification  report  was  silent  on 
theoretical  weight.  "  NSC  Brief  al  16. 
NSC  concludes  that  the  Department's 
failure  to  verify  this  issue  was 
unwarranted  and  unexplained. 
NSC  further  argues  that  (1)  its 
correction  was  submitted  more  than 
seven  days  prior  to  verification,  (2)  the 
conversion  factor  is  not  a  substantial 
revision  to  NSC's  response,  but  is 
similar  to  the  type  of  corrections 
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§351. 301(b)(1)  of  the 
's  regulations,  which  states 
investigation,  the  time  limit 
tting  factual  information  is  no 
seven  days  before  the 

of  verification.  NSC 
it  is  the  Department's 
allow  respondents  to  amend 
responses  to  correct 
within  this  period,  and  to 
accuracy  of  this  information 

and  use  the  corrected 
e.g..  Porcelain-on-Steel 
Vare  from  the  People's 
of  China:  Final  Results  of 
isbntive  Review.  62  FR  32757, 
fine  17,  1997);  Notice  of  Final 

on  of  Sales  at  Less  than  Fair 
Ckrtain  Partial-Extension  Steel 
t  lidesfrom  the  People's 
o/Oii/ia,  60  FR  54472 
24.  1995);  Notice  of 

of  Sales  at  Not  Less  than 
•:  Stainless  Steel  Bar  from 
Tl  66921,  66926  (December  28. 

also  Final  Determination  of 
ess  than  Fair  Value:  Certain 
-Resistant  Carbon  Steel  Flat 
from  Australia.  58  FR  37079, 
ly  9.  1993).  NSC  acknowledges 
!  )epartment  has  rejected  timely 
which  are  substantial 
of  previously  submitted  data 
to  respond  to  a 
ire  for  the  first  time.  See,  e.g., 
Bauer-Albert  AG  v.  United 
F.  Supp.  2d  834,  847  n.6  (CIT 

Determination  of  Sales  at 
Fair  Value:  Certain  Cut-to- 

From  the  People's  Republic 
62  FR  61964,  61987 

20,  1997).  NSC  argues,   • 
that  because  submitting  its 
factor  is  not  comparable  to 
a  substantial  quantity  of  new 
on,  and  because  it  answered 
ionnaire  (albeit  incorrectly  as 
t)  within  the  questionnaire 
it  properly  corrected  its 
by  submitting  the  correction 
e  terms  of  the  seven-day  rule, 
a  rgues  that  the  Department 
ninor  corrections  even  when 
,  submissions  are  untimely 
Bowe-Passat  v.  United  States, 
,  337-8  (1993).  NSC  asserts 
the  Department's  practice  to 
pondents  to  make  minor 
to  or  to  supplement 
laire  responses  after  the 

determination,  both  prior  to 
verification.  See,  e.g..  Final 

of  Sales  at  Less  than  Fair 
ifriction  Bearings  (Other  than 


p)mt 


t  le 


corr(  icting : 
:!35, 


Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  54  FR  18992,  19034  (May  3. 
1989);  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Pasta  from  Italy,  61  FR  30326,  30352 
(Jime  15,  1996);  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Cut-to  Length  Carbon 
Steel  Plate  from  the  Russian  Federation, 
62  FR  61787,  61789  (November  19, 
1997);  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Freshwater  Crawfish  Tail  Meat  from  The 
People's  Republic  of  China.  62  FR 
41347,  41356  (August  1,  1997);  Usinor 
Sacilorv.  United  States.  872  F.  Supp. 
1000,  1008  (CIT  1994).  NSC  argues  that 
the  Department  has  allowed  this  type  of 
revision  where  the  correction  is  limited 
and  the  corrected  information  is 
submitted  early  enough  to  allow 
adequate  time  for  the  Department  to 
analyze  the  revision.  NSC  argues  that  its 
correction,  which  affects  only  a  limited 
number  of  its  U.S.  sales,  qualifies  as  a 
minor  correction. 

NSC  states  that  the  timing  of  its 
correcting  submissions  allowed  the 
Department  and  petitioner  adequate 
time  to  review  its  changes.  See  Brother 
Indus.  Ltd.  v.  United  States,  771  F. 
Supp.  374,  383-84  (CIT  1991);  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Steel  Wire  Rope  from  Korea,  58 
FR  11029,  11031  (February  23,  1993); 
Antidumping:  Circular  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand; 
Final  Determination  of  Sales  at  Less 
than  Fair  Value,  51  FR  3384,  3386 
(January  27,  1986). 

NSC  states,  furthermore,  that  its 
conversion  factor  is  so  simple  that  there 
was  no  analysis  that  the  Department  or 
petitioners  could  have  performed  on  it, 
and  therefore  the  petitioner  suffered  no 
disadvantage  or  prejudice  from  NSC's 
submission  of  the  conversion  factor 
prior  to  verification.  NSC  adds  that  it 
would  not  have  been  difficult  for  the 
Department  to  incorporate  the  factor 
into  the  margin  calculation.  NSC  also 
argues  that  use  of  its  conversion  factor, 
rather  than  use  of  facts  available, 
contributes  to  the  accuracy  of  the  record 
on  which  the  margin  is  calculated — a 
goal  of  the  antidumping  statute.  See 
Rhone-Poulenc,  Inc.  v.  United  States, 
899  F.2d  1185,  1191  (Fed.  Cir.  1990). 

NSC  argues  that,  if  the  Department 
believed  that  the  submissions 
containing  its  conversion  factor  were 
untimely,  the  Department  was  required 
under  §"351.301(c)  and  351. 302.(d)  of  its 
regulations  to  reject  and  return  the 
submissions  to  NSC  with  wTitten  notice 
stating  the  reason  for  the  return.  See 
Koenig  Sr  Bauer-Albert  AG  v.  United 
States,  15  F.  Supp.  2d  at  847  n.6  (CIT 


1998);  Kerr-McGee  Chem.  Corp.  v. 
United  States,  955  F.  Supp.  1466,  1469- 
70  (CIT  1997);  Usinor  Sacilorv.  United 
States,  872  F.  Supp.  1000,  1007  (CIT 
1994);  Gray  Portland  Cement  and 
Clinker  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  13148,  13153  (March  17, 
1999);  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Certain  Cut-to- 
Length  Steel  Plate  from  the  People's 
Republic  of  China.  62  FR  61964,  61985 
(November  20,  1997).  Because  these 
submissions  were  on  the  record  at  the 
time  of  verification,  NSC  states  that  the 
Department  could  not  refuse  to  verify 
the  conversion  factor.  NSC  also  states 
that  the  Department  would  prejudice 
the  rights  of  parties  by  removing 
information  from  the  record  without 
following  the  procedures  established  in 
the  regulations,  since  the  record  serves 
as  the  basis  for  the  parties'  argimients 
before  the  Department  or  in  a 
subsequent  appeal.  See  Kerr-McGee 
Chem.  Corp.  v.  United  States,  955  F. 
Supp.  1466,  1472  (CIT  1997). 

NSC  also  notes  that  the  Department 
has  broad  discretion  in  choosing  to 
accept  xmtimely  filed  information  onto 
the  record,  and  thus  the  parties  must 
rely  on  the  Department's  notice  of 
rejection  to  determine  the  status  of  each 
submission.  See  Bowe-Passat  v.  United 
States.  17  CIT  at  338  (1993).  Thus,  NSC 
argues  that  to  reject  the  information  now 
would  deprive  it  of  the  opportunity  to 
respond  to  the  Department's  rationale 
for  rejecting  the  submission,  and  to 
demonstrate  that  the  conversion  factor 
could  have  been  easily  derived,  which 
will  prejudice  NSC  by  leading  to  the 
continued  use  of  facts  available. 

NSC  argues  that  if,  notwithstanding 
the  above  arguments,  the  Department 
wishes  to  resort  to  use  of  the  facts 
available  as  to  this  issue,  pursuant  to 
section  776(a)(2)(B)  of  the  Act  (19  U.S.C. 
§  1677e(a)(2)(B)),  because  NSC  did  not 
submit  its  conversion  factor  within  the 
questionnaire  deadlines,  the  Department 
must  also  consider  the  provisions  of 
782(e)  of  the  Tariff  Act  (19  U.S.C. 
§1677m(e)).  See  19  U.S.C. 
§  1677(e)(a)(2)(B);  Borden.  Inc.  v.  United 
States  ("Borden"),  4  F.  Supp.  2d  1221, 
1244-45  (CIT  1998).  NSC  argues  that  the 
conversion  factor  submission  meets  the 
criteria  set  forth  in  §  1677m(e)  (i.e.,  it  is 
complete,  capable  of  being  verified, 
capable  of  being  used  without  undue 
difficulty,  provided  by  NSC  acting  to  the 
best  of  its  ability,  and  submitted  within 
the  deadline  established  for  its 
submission)  and  thus  is  appropriate  for 
use  in  the  final  determination. 

NSC  argues  that  its  submission  was 
timely  because  "in  the  context  of 
§  1677m(e)(l),  the  'deadline'  cannot  be 
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interpreted  as  the  due  date  for  the  initial 
or  supplemental  questionnaires  because 
such  an  interpretation  would  nullify  the 
express  reference  to  §  1677m(e)  in 
§  1677e(a)(2)(B)."  NSC  Brief  at  31.  NSC 
argues  that  untimely  information  can 
still  be  considered  for  a  final 
determination,  provided  that  it  meets 
the  requirements  set  out  in  §  1677m(e). 
NSC  states  that  the  reference  to  a 
"deadline"  in  §  1677m{e)  should  be 
interpreted  as  compliance  with  the 
seven-day  rule  or  the  minor  error  rule, 
and  thus  NSC's  conversion  factor 
should  be  used  in  the  final 
determination. 

The  Department,  according  to  NSC, 
may  rely  on  information  it  does  not 
examine  at  verification.  See  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766,  722  (CIT  1993);  Micron 
Tech.,  Inc.  v.  United  States,  117  F.3d 
1386,  1396  (Fed.  Cir.  1997);  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
13834,  13840  (1996).  Moreover,  NSC 
argues,  there  is  no  reason  to  doubt  the 
accuracy  of  its  conversion  factors  given 
the  accuracy  of  other  NSC  information 
demonstrated  at  verification. 

NSC  argues  that,  in  the  Preliminary 
Determination,  the  Department  did  not 
make  the  requisite  finding  under  section 
776(b)  of  the  Tariff  Act  (19  U.S.C. 
§  1677e(b))  and  19  C.F.R.  §  351.308.(a) 
that  NSC  had  failed  to  cooperate  to  the 
best  of  its  ability;  instead,  it  found  only 
that  NSC  had  not  provided  the 
conversion  factor  requested.  Therefore, 
NSC  argues,  the  Department  was  not 
justified  in  using  an  adverse  inference 
in  selecting  facts  available  to  apply  to 
the  affected  sales.  See  Ferro  Union,  Inc. 
V.  United  States,  Ct.  No.  97-11-01973, 
Slip  Op.  99-27,  1999  CIT  LEXIS  24,  at 
*54  (March  23,  1999);  D&L  Supply  Co. 
V.  United  States.  Ct.  No.  92-06-00424, 
Slip  Op.  98-81,  1998  CIT  LEXIS  79,  at 
*4  (June  2l  1998).  See  also  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  64  FR  12927, 
12947  (Mar.  16,  1999).  NSC  states  that 
this  two-part  process  the  Department 
must  undertake  before  using  an  adverse 
inference  differs  from  the  Department's 
former  BIA  standard  under  prior  law. 
See  Antidumping  Duties;  Countervailing 
Duties:  Proposed  Rule,  61  FR  7308,  7327 
(1996). 

NSC  argues  that  the  Department  may 
only  apply  an  adverse  inference  if  the 
Department  determines  that  a  party's 
failuj-e  to  provide  information  is 
"deliberate."  See  Preamble  to  Proposed 
Rule.  61  FR  at  7328;  Borden  Inc.  v. 
United  States,  4  F.  Supp.  2d  at  25  (CIT 


1998);  Ferro  Union  Inc.  v.  United  States, 
1999  CIT  LEXIS  24,  at  * 7.  NSC  states 
that  the  Department  refused  to  verify  the 
circumstances  surrounding  NSC's 
failure  to  provide  the  actual  weight  data, 
although  NSC  sought  to  have  it  do  so. 
NSC  contends  that  the  Department 
cannot  prevent  inclusion  on  the  record 
of  information  relating  to  whether  its 
initial  failure  to  provide  these  data  was 
deliberate,  and  then  conclude  that  it 
was  unwilling  to  provide  the  data.  See 
Usinor  Sacilorv.  United  States,  872  F. 
Supp.  1000,  1007  (CIT  1994). 

NSC  also  states  that  the  record  as  a 
whole  evidences  its  extraordinary  level 
of  cooperation.  NSC  states  that  the 
Department  cannot  hold  NSC  to  the 
"standard  of  perfection"  that  it  appears 
to  have  applied  in  the  preliminary 
determination  (see  NTN  Bearings  Corp. 
v.  United  States.  74  F.3d  1204,  1208 
(Fed.  Cir.  1995)),  and  that  the  selection 
of  adverse  facts  available  was  improper 
given  the  minor  adjustment  in  data 
involved  (see  Usinor  Sacilor  v.  United 
States.  872  F.  Supp.  1000,1007  (CIT 
1994)).  NSC  argues  that  the  Department 
should  not  treat  a  respondent  that 
simply  errs  the  same  way  it  treats  a 
respondent  that  refuses  to  reply  to  part 
or  all  of  a  questionnaire. 

NSC  argues  that  the  rate  assigned  to 
it  in  the  Preliminary  Determination  was 
punitive,  and  that  antidumping  law 
prohibits  imposing  punitive  duties, 
calling  instead  for  remedial  measures. 
See  NTN  Bearings  Corp.  v.  United 
States,  74  F.3d  1204,  1208  (Fed.  Cir. 
1995).  For  this  reason,  NSC  contends,  in 
choosing  the  "facts  available,"  the 
Department  must,  at  a  minimum,  select 
margins  that  are  "nonaberrant,"  and  not 
abnormal.  See  National  Steel  Corp.  v. 
United  States  {"National  Steel  f),  870 
F.  Supp.  1130,  1134-37  (CIT  1994).  NSC 
argues  that  it  is  a  Department  policy 
upheld  by  the  court  that  a  margin  used 
as  facts  available  must  correspond  to  a 
substantial  commercial  quantity  of  a 
respondent's  sales  that  fall  within  the 
mainstream  of  that  respondent's  sales. 
See  National  Steel  Corp  v.  United  States 
("National  Steel  ID"),  929  F.  Supp. 
1577,  1579-80  (CIT  1996).  NSC  argues 
that  the  margin  the  Department  used  in 
the  Preliminary  Determination  for  the 
sales  affected  by  this  issue  was  the 
highest  possible,  and  that  therefore  it  is 
"aberrant."  Finally,  NSC  argues  that  the 
extent  of  increase  in  the  total  margin  as 
a  result  of  this  issue  constitutes  an 
impermissible  penalty. 

Petitioners  argue  that  NSC's  case  brief 
and  letters  submitted  after  the 
Preliminary  Determination  regarding  the 
theoretical-actual  weight  conversion 
factor  amount  to  admissions  that  NSC 
did  not  act  to  the  best  of  its  ability  in 


responding  to  the  Department's 
questionnaires  and  did  not  provide 
information  in  a  timely  manner. 
Petitioners  point  out  that  NSC  stated 
that  in  preparing  its  responses,  it  failed 
to  check  the  records  at  the 
manufacturing  facilities,  despite  two 
Department  requests  for  information 
maintained  there.  Petitioners  argue  that 
NSC's  failure  to  cooperate  to  the  best  of 
its  ability  warrants  using  adverse 
inferences. 

Petitioners  stated  that  NSC's 
arguments  that  its  post-Preliminar\' 
Determination  submissions  regarding 
the  conversions  factor  were  timely 
under  the  seven-day  rule  ignore  19  CFR 
§  351.301(c)(2),  which  authorizes  the 
Department  to  set  time  limits  for 
questionnaire  responses,  and  19  CFR 
§  351.302(d).  which  authorizes  the 
Department  to  return  untimely  filed 
questionnaire  responses.  Petitioners 
note  that  the  Department  cited 
§  351.302(d)  in  its  supplemental 
questionnaire  issued  on  )anuar\'  4,  1999. 
Petitioners  contend  that,  under  19  CFR 
§  351.301(c)(2),  the  seven-day  rule  does 
not  apply  in  these  circumstances. 

Petitioners  state  that,  because  NSC 
indicated  that  it  would  not  and  could 
not  provide  this  data,  and  because  the 
Department  did  not  request  it  again,  the 
time  for  submitting  new  information 
other  than  specific  corrections  had 
passed.  For  these  reasons,  petitioners 
argue  that  the  Department  was 
authorized  to  use  facts  available.  See 
Cut-to-Lengtb  Steel  from  the  People's 
Republic  of  China.  62  FR  61964,  61987 
(November  20,  1997)  {"Steel  from 
China"). 

Petitioners  state  that  the  cases  cited 
by  NSC  at  pages  1 7  and  18  of  its  case 
brief  are  off  point,  because  the 
respondents  in  those  cases  sought  to 
correct  minor  errors  prior  to 
verification.  Petitioners  argue  that,  in 
the  instant  case,  NSC  is  seeking  to 
present  new  information  which 
contradicts  earlier  statements  that  the 
information  did  not  exist.  Petitioners 
argue  that  Steel  from  China,  also  cited 
in  NSC's  brief,  is  on  point,  in  that  the 
Department  rejected  information  a 
respondent  had  previously  failed  to 
provide  in  a  questionnaire  response. 

Petitioners  also  argues  that  even 
under  the  seven-day  rule,  the 
conversion  submission  was  untimely 
filed.  Petitioners  then  argue  that  NSC's 
three  posi-Preliminary  Determination 
submissions  reveal  that  NSC  did  not 
make  a  reasonable  inquiry  to  obtain  the 
weight  conversion  information  in 
response  to  the  Department's 
questionnaires.  For  this  reason, 
petitioners  argue  that  NSC's  case  brief 
argument  regarding  the  Department's 


24360 


Federal  Register / Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Notices 


failure  tc  verify  the  information  it 
submitte  i  after  the  preliminary 
determiri  ation  is  out  of  place  and 
without  1  nerit.  Finally,  petitioners  argue 
that  NSC  incorrectly  characterized  its 
submissi  in  of  the  conversion 
informat  on  as  a  minor  correction. 
Petidoners  state  that  NSC's  submission 
attempted  to  supply  new  information  it 
had  prev  ously  characterized  as 
unattaini  ble  and  nonexistent.  This  type 
of  inforn  ation,  petitioners  argue,  is  not 
eligible  f  )r  untimely  admission. 
Petitione  rs  argue  that  the  Department 
acted  coi  rectly  and  should  continue  to 
use  adve  se  inferences  in  the  final 
results. 

Petitio  lers  argue  that  all  NSC 
informat:  on  relating  to  the  weight 
conversi(  »n  factor  was  submitted  after 
the  quest  ionnaire  deadlines  and  was 
therefore!  untimely  filed.  Petitioners 
argue  that  under  section  776(a)(2)  of  the 
Tariff  Act  (19  U.S.C.  §1677e{a)(2)),  the 
Departmi  fnt  was  justified  in  rejecting 
this  infoi  mation  and  applying  facts 
available ,  Petitioners  add  that  the 
statute  m  andates  the  use  of  facts 
available  in  these  circumstances,  and 
that  to  re  rain  from  using  facts  available 
would  ru  n  contrary  to  the  intent  of  the 
law,  whii  ;h  is  to  encourage  compliance 
with  the  Department's  questionnaires. 
See  SAA  at  868. 

Petitio  lers  also  argue  that  NSC's 
claim  thi  t  the  Department  improperly 
rejected  ts  weight  conversion  factor  is 
without  merit.  Petitioners  state  that, 
contrary  to  NSC's  position,  the  seven- 
day  rule  loes  not  apply  to  the 
correlatidn  submissions,  since  it  does 
not  serve  to  extend  the  established 
deadline;  for  responses  to  the 
Department's  questionnaires.  See  19 
C.F.R.  § ;  51.301(b)  and  (c).  The 
informat  on  NSC  attempted  to  submit, 
petitione  rs  argue,  was  the  subject  of  a 
specific  Bequest  in  a  Department 
questionhaire  and  was  not  provided  by 
the  dead  ine  set  in  that  questionnaire. 

Petitio  lers  also  rebut  NSC's  argument 
that  its  M  eight  conversion  information 
was  prop  erly  submitted  as  a  minor 
correctio  a.  Petitioners  state  that  NSC's 
submissi  an  does  not  meet  the  standard 
for  mino  ■  corrections  established  in 
Titaniun  i  Sponge  from  the  Russian 
Federation.  61  FR  58525,  58531 
(November  15,  1996).  According  to 
petitioners,  the  information  NSC 
submitted  was  not  a  correction  to 
anything ,  but  was  instead  information 
suppliec  for  the  first  time  after  being 
repeated  y  withheld. 

Petitio  lers  state  that  NSC  improperly 
relied  on  section  782(e)  of  the  Act  (19 
U.S.C.  §  I677m(e))  (the  Department 
"shall  n(  t  decline  to  consider 
informat  on  that  is  submitted  by  an 


interested  party")  because  NSC  did  not 
submit  its  weight  conversion 
information  within  the  deadlines 
established  in  the  Department's 
questionnaires,  and  failed  to  act  to  the 
best  of  its  ability  to  comply  with  the 
Department's  requirements  for 
supplying  this  information.  See  Borden, 
4  F.  Supp.  2d  at  1245.  Petitioners  note 
that  NSC  stated  in  its  original 
questionnaire  response  that,  despite  the 
Department's  request,  the  factor  was 
unnecessary,  and  stated  in  its 
supplemental  questionnaire  response 
that  it  could  not  calculate  a  factor,  when 
in  fact  the  required  information  was 
within  its  records.  Petitioners  also  point 
to  NSC's  statement  that  the  conversion 
factor  was  "hardly  the  most  pressing 
issue  for  NSC's  staff'  when  preparing  its 
response.  See  NSC  Brief  at  13. 
Petitioners  conclude  that  the 
requirements  of  section  782(e)  are  not 
met  because,  if  NSC  had  acted  to  the 
best  of  its  ability,  the  information  would 
have  been  timely  filed  and  NSC  would 
not  have  presented  inaccurate 
explanations  for  its  failure  to  provide 
this  information. 

Petitioners  reject  as  irrelevant  NSC's 
claims  that  its  weight  conversion 
information  should  be  accepted  because 
its  failure  to  provide  the  data  when  they 
were  originally  requested  was 
inadvertent.  Petitioners  state  that  the 
statute  does  not  require  the  Department 
to  determine  whether  a  reporting  failure 
is  in  good  faith,  and  that  the  Department 
cannot  excuse  inaccurate  responses  on 
the  grounds  of  "honest  mistake." 
Petitioners  argue  that  this  would 
undermine  the  Department's  ability  to 
gather  information.  Petitioners  state  that 
the  Department's  rejection  of  NSC's 
responses  regarding  the  conversion 
factor  as  untimely  was  warranted  under 
the  statute  and  the  Department's 
practice. 

Petitioners  argue  that  the  Department 
properly  applied  adverse  facts  available 
because  NSC  failed  to  provide 
information  under  its  possession  and 
control  to  the  Department  in  a  timely 
maimer.  These  circiunstances, 
petitioners  contend,  show  that  NSC  did 
not  act  to  the  best  of  its  ability  in 
preparing  this  aspect  of  its 
questionnaire  response.  See  Borden,  4  F. 
Supp.  2d  at  1246;  Ferro  Union  1999  CIT 
LEXIS  24,  at  *  55.  Petitioner  notes  that, 
contrary  to  NSC's  inference  in  its  case 
brief,  affirmative  evidence  of  bad  faith  is 
not  required  before  the  Department  can 
make  an  adverse  inference.  See 
Preamble,  62  FR  at  27340. 

Further,  petitioners  reject  NSC's 
argument  that  the  Department  should  be 
precluded  from  making  an  adverse 
inference  because  much  of  NSC's  other 


information  was  timely  submitted  and 
verified.  Petitioners  state  that  use  of 
partial  facts  available  is  appropriate  in 
these  circumstances.  Petitioners  state 
that  NSC  has  pointed  to  no  justification 
for  its  claim  that  the  adverse  facts 
available  margin  applied  to  NSC's  U.S. 
theoretical  weight  sales  was  aberrant, 
and  that  this  may  constitute  the  best 
information  available.  See  National 
Steel  I,  870  F.  Supp.  at  1136;  accord 
National  Steel  Corporation  v.  United 
States  ("National  Steel  ID,  913  F. 
Supp.  at  596-597;  see  also  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Mexico,  64  FR  124,  128  (January  4, 
1999).  The  facts  available  margin, 
petitioners  claim,  was  based  on  NSC 
mainstream  sales  made  imder 
customary  selling  practices. 

Finally,  petitioners  state  that  NSC  was 
incorrect  when  it  argued  that  its  only  act 
of  non-cooperation  was  to  make  a 
mistake  in  its  answer.  Petitioners  argue 
that  NSC  repeatedly  withheld 
information  within  its  control,  and 
issued  statements  as  to  why  this 
information  was  not  provided  which 
were  shown  to  be  imtrue. 

Department's  Position:  We  agree  with 
petitioners  that  the  Department  should 
continue  to  apply  adverse  facts  available 
with  respect  to  NSC's  U.S.  sales  which 
are  based  on  theoretical  weight.  Section 
776(a)(2)  of  the  Act  provides  that  if  an 
interested  party:  (A)  withholds 
information  that  has  been  requested  by 
the  Department;  (B)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested;  (C) 
significantly  impedes  a  proceeding 
under  the  antidumping  statute;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  as 
provided  in  section  782  (i),  the 
Department  shall,  subject  to  subsection 
782(d),  use  facts  otherwise  available  in 
reaching  the  applicable  determination. 
Section  776(b)  of  the  Act  further 
provides  that  adverse  inferences  may  be 
used  where  an  interested  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  the 
Department's  requests  for  information. 
See  also,  SAA  at  870. 

NSC  reported  most  of  its  U.S.  and 
home  market  sales  on  an  actual  weight 
basis,  with  the  exception  of  a  small 
percentage  of  U.S.  and  home  market 
sales.  The  Department  requested 
conversion  factors  for  these  transactions 
in  its  original  and  supplemental 
questionnaires.  Section  351.301(b)(1)  of 
the  Department's  regulations  provides 
generally  that,  in  an  investigation, 
factual  information  can  be  submitted  up 
to  seven  days  prior  to  verification. 
However,  section  351.301(c)(2}  states 
that  "[njotwithstanding  paragraph  (b)", 


Federal  Register / Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Notices 


24361 


when  requesting  information  pursuant 
to  a  questionnaire,  the  Department  will 
specify  the  deadlines  by  which  time  the 
information  is  to  be  provided  by  the 
parties.  Thus,  NSC  is  incorrect  in 
asserting  that  the  requested  conversion 
data  is  timely  because  it  was  submitted 
within  the  general  deadline  in  section 
351.301(b)(1).  Any  information 
submitted  after  the  deadline  specified  in 
the  questionnaire  is  untimely,  regardless 
of  whether  the  general  deadline  in 
section  351.301(b)(1)  has  passed. 

In  the  instant  case,  NSC  failed  to 
submit  the  requested  information  by 
December  21,  1998  (the  deadline  for  the 
original  section  B  and  C  questionnaire 
responses),  nor  did  it  provide  this 
information  by  January  25.  1999  (the 
deadline  for  submission  of  information 
requested  in  the  section  B  and  C 
supplemental  questionnaire).  Despite 
repeated  requests  for  this  information, 
NSC  did  not  provide  the  requested  data 
until  March  1,  1999  (nearly  3  months 
after  the  initial  questionnaire  deadline). 

NSC  also  argues  that  the  conversion 
data  falls  within  the  Department's 
practice  of  accepting  "minor 
corrections"  to  questionnaire  responses 
after  the  response  deadline  has  passed, 
provided  the  Department  has  the 
information  in  time  to  verify  it. 
However,  a  minor  correction  is  normally 
a  correction  to  information  that  was 
timely  submitted.  In  this  case,  NSC  did 
not  timely  submit  the  conversion  data 
that  it  subsequently  sought  to  correct. 
NSC's  only  response  was  that  the  data 
did  not  exist.  While  NSC  characterizes 
that  statement  as  a  correctable  minor 
error,  we  disagree.  The  evidence 
indicates  that  the  requested  information 
was  routinely  maintained  by  NSC  in  the 
normal  course  of  business,  but  that 
obtaining  it  was  simply  not  a  priority. 
Regardless  of  who  specifically  knew 
about  this  information,  the  sales 
department  or  the  production 
department,  the  data  existed  and  could 
have  easily  been  obtained.  The  fact  that 
NSC  was  able  to  provide  this 
information  shortly  after  the 
preliminary  determination  also  supports 
the  conclusion  that  it  could  have  done 
so  within  the  time  requested.  Moreover, 
it  is  impossible  for  the  Department  to 
determine  whether  NSC's  claims  of 
inadvertent  error  are  valid  or  merely 
self-serving.  Thus,  they  are  insufficient 
to  rebut  the  evidence  establishing  that 
the  requested  information  was  readily 
available. 

Furthermore,  timely,  accurate 
conversion  information  is  necessary  to 
the  margin  calculation  and  can  have  a 
significant  impact.  In  recognition  of 
steel  industry  practices,  the  Department 
routinely  requests  respondents  in 


proceedings  involving  steel  to  provide 
either  the  actual  and  theoretical  weights 
of  the  transactions  in  both  markets,  or 
in  the  alternative,  to  provide  conversion 
factors  to  ensure  apples  to  apples 
comparisons  on  the  same  weight  basis. 
See  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Circular 
Welded  Non-Alloy  Steel  Pipe  from 
Brazil,  57  FR  17883,  17884  (April  28. 
1992).  The  need  for  timely  filed, 
verifiable  actual  weights  or  conversion 
factors  is  particularly  acute  with  flat 
rolled  steel  products  in  coils,  including 
those  at  issue.  Assuming  that  the  coils 
meet  the  specifications  of  the  ordered 
product,  the  actual  width  and  the  actual 
thickness  of  the  coils  will  vary  within 
the  allowed  tolerances,  but  the  lengths 
of  the  coils  are  not  specified  in  the 
available  sales-related  documentation. 
Therefore,  the  total  actual  weight  of  the 
coils  sold  in  transactions  denominated 
in  theoretical  weight  can  vary  by  a 
significant,  but  unJoiown  amount,  as  the 
actual  dimensions  of  the  coils  cannot  be 
determined.  Accordingly,  the  resulting 
unit  values  that  would  be  used  in  the 
Department's  price-to-price 
comparisons  could  also  vary  by  a 
significant,  but  unknown  amount.  The 
Court  of  International  Trade  has 
addressed  the  issue,  upholding  the 
Department's  decision  to  apply  best 
information  available  when  a 
theoretical-to-actual  conversion  factor 
could  not  be  verified.  See  Persico 
Pizzamiglio,  S.A.  v.  United  States,  18 
err  299,  305  (CIT  1994). 

Because  NSC's  conversion  data  was 
untimely  and  did  not  constitute  a  minor 
correction,  the  Department  informed 
NSC  at  verification  that  it  would  not 
accept  the  theoretical  to  actual  weight 
conversion  factors  and  returned  the  data 
on  April  12,  1999.  Section  351.302(d)  of 
the  Department's  regulations  provides 
that  the  Department  will  not  retain  in 
the  record  information  that  is  untimely 
or  unsolicited.  19  C.F.R.  §  351.302(d)(2). 
The  fact  that  the  Depeirtment  did  not 
reject  this  information  prior  to 
verification  did  not  prejudice  NSC. 
Many  decisions  are  made  between  the 
preliminary  and  final  determinations, 
including,  in  some  instances,  the 
rejection  of  submissions.  While  the 
Department  must  explain  the  basis  for 
those  decisions  in  its  final 
determination,  it  is  under  no  obligation 
to  do  so  before  then.  As  evidenced  by 
NSC's  case  brief  and  the  hearing 
transcript,  the  company  was  well  aware 
of  the  issue  and  has  had  ample 
opportunity  to  defend  its  interests.  See 
also  Department's  response  to  Comment 
13,  "Ex  Parte  Communications",  above. 

Section  776  of  the  Act  states  that,  if 
a  party  fails  to  provide  information  by 


the  established  deadline,  the 
Department  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available. 
See  also  19  C.F.R.  351.301(c)(2)(ii) 
("failure  to  submit  requested 
information  in  the  requested  manner  by 
the  date  specified  may  result  in  use  of 
facts  available  under  section  776  of  the 
Act  and  section  351.308.").  Section 
782(d)  of  the  Act  provides  that,  subject 
to  782(e),  the  Department  may  disregard 
a  deficient  response.  NSC  argues  that 
the  Department  should  have  used  the 
conversion  factor  data  because  it  meets 
the  criteria  of  section  782(e),  i.e.,  it  is 
complete,  capable  of  being  verified, 
capable  of  being  used  without  undue 
difficulty,  provided  by  NSC  acting  to  the 
best  of  its  ability,  and  submitted  within 
the  deadline  established  for  its 
submission.  We  find  this  argument 
unpersuasix-e.  The  provision  of  the 
statute  relied  upon  by  NSC  sets  forth  the 
circumstances  under  which  the 
Department  will  consider  information 
provided  by  a  respondent,  even  though 
it  may  be  deficient  in  some  respects.  For 
example,  if  the  freight  information  in  a 
timely  questionnaire  response  is 
missing  or  cannot  be  used,  the 
Department  will  not  reject  the  entire 
response;  it  will  consider  the  remaining 
information,  provided  that  it  is  verified. 
There  is  simply  no  support  for  NSC's 
argimient  that  this  provision  is 
essentially  an  exception  to  rejecting 
information  that  is  submitted  after  the 
established  deadline.  To  the  contrary, 
the  first  criterion  in  this  provision  is 
that  "the  information  is  submitted  by 
the  deadline  established  for  its 
submission."  As  noted  above,  NSC's 
conversion  data  was  not  submitted  by 
the  deadline  established  in  the 
questionnaire.  Therefore,  it  does  not 
meet  the  criteria  of  section  782(e)  and 
the  use  of  facts  available  for  theoretical 
weight  sales  is  warranted. 

Because  NSC  failed  to  timely  provide 
requested  information,  in  accordance 
with  section  776  of  the  Act,  the 
Department  has  made  its  determination 
with  respect  to  the  theoretical  weight 
sales  on  the  basis  of  the  facts  available. 
Further,  the  Department  finds  that  NSC, 
by  not  submitting  a  theoretical  weight 
conversion  factor  it  could  have  provided 
when  originally  requested  until  well 
after  the  time  for  response  had  passed, 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability.  NSC's  claims  that  it 
could  provide  a  conversion  factor  in 
March  of  1999,  but  was  unable  to  derive 
such  a  factor  when  the  questionnaire 
responses  were  due,  does  not  withstand 
scrutiny.  Although  NSC  argu?i  that  it 
lacked  the  data  necessary  to  calculate  a 
conversion  factor,  as  required  by  section 
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782(c){1 )  of  the  Act,  it  should  have 
propose  d  to  the  Department  the  sort  of 
convers  on  factor  it  ultimately  did 
calculat  J,  explaining  why  a  more 
accurate  one  might  not  be  practicable. 
Instead,  NSC  merely  dismissed  the 
Departn  ent's  repeated  requests.  As 
noted  al  ove.  the  data  requested  was 
routinel  y  maintained  by  NSC  in  the 
normal  i  :ourse  of  business.  It  was 
readily  i  vailable  and  would  not  have 
been  budensome  to  produce  in  a  timely 
manner.  Moreover,  NSC  had  other 
informa*  ion  to  use  in  providing  a 
convers  on  factor.  Nevertheless,  NSC 
did  not  )rovide  the  information  until 
well  aftt  r  the  established  deadline.  As 
noted  ah  ove,  NSC's  claims  of 
inadvert  snt  error  are  insufficient  to 
overcom  e  these  basic  facts.  The  fact  that 
NSC  ultimately  did  provide  such  a 
factor  is  proof  that  it  could  have  done 
so  much  earlier.  Thus,  because  NSC 
failed  to  timely  provide  the  requested 
conversion  data,  it  has  "failed  to 
cooperal  b  by  not  acting  to  the  best  of  its 
ability  U  comply  with  an  information 
request."  Therefore,  in  accordance  with 
section  /  76(h)  of  the  Act,  the 
Department  is  authorized,  to  use  an 
adverse  nference  in  choosing  the  facts 
otherwis  b  available. 

We  ha  /e  considered,  but  rejected,  the 
suggest i(in  made  by  NSC  that  the 
Departmtent  use  a  theoretical-to-actual 
conversi  )n  factor  from  another  source  as 
facts  ava  lable.  Because  of  the  potential 
differences  in  theoretical-to-actual 
variance  i  among  producers  and  for 
different  flat  rolled  products, 
particula  rly  those  sold  in  coils,  we 
cannot  determine  that  an  alternative 
theoretic  il-to-actual  conversion  factor 
would  b<  appropriate  in  this  situation. 
Therefor ;.  we  have  used  a  facts 
available  margin  for  these  sales. 

In  sele  :ting  a  facts  available  margin, 
we  sougl  t  a  margin  that  is  sufficiently 
adverse  s  o  as  to  effectuate  the  statutory 
purposes  of  the  adverse  facts  available 
rule,  whi  :h  is  to  induce  respondents  to 
provide  t  le  Department  with  complete 
and  accu  -ate  information  in  a  timely 
manner.  A^e  also  sought  a  margin  that  is 
indicativ  j  of  NSC's  customary  selling 
practices  and  is  rationally  related  to  the 
transactii  ins  to  which  the  adverse  facts 
available  are  being  applied.  To  that  end, 
we  select  sd  margins  from  individual 
sales  of  CONNUMs  that  involved 
substantial  commercial  quantities  and 
fell  within  the  mainstream  of  NSC's 
transactions.  Thus,  as  adverse  facts 
available  we  have  calculated  an  average 
of  the  hij  best  calculated  sale-specific 
margins  i  or  each  of  the  CONNUMs 
involved  in  the  theoretical  weight  sales; 
that  is,  w»  used  margins  from  sales  of 
the  same  CONNUMs  with  actual  weight 


sales  for  which  we  had  all  necessary 
information  to  calculate  a  margin. 
Finally,  we  found  nothing  on  the  record 
to  indicate  that  the  transactions  that  we 
selected  were  not  conducted  in  a  normal 
manner. 

Comment  30:  Use  of  Facts  Available 
for  NKK's  Theoretical  Weight  Sales. 

NKK  argues  that  the  Department 
should  reverse  its  decision  to  reject  the 
submitted  prices  for  all  of  its  home 
market  sales  sold  on  a  theoretical  weight 
basis  and  to  apply  adverse  facts 
available  to  these  sales.  NKK  claims  that 
(1)  its  failure  to  provide  conversion 
factors  for  these  sales  prior  to  the 
preliminary  determination  was  based  on 
a  legitimate  misimderstanding  of  what 
the  Department  desired,  (2)  upon 
learning  what  the  Department  desired, 
NKK  promptly  submitted  the  requested 
conversion  factors  and  (3)  the 
Department  fully  verified  the 
calculation  of  the  conversion  factors. 

NKK  first  explains  that  its  failure  to 
provide  the  conversion  factor  requested 
by  the  Department  was  based  on  a 
legitimate  misunderstanding  of  what  the 
Department  required.  NKK  asserts  that, 
in  its  original  questionnaire,  the 
Department  asked  NKK  to  specify,  for 
each  and  every  transaction,  whether  the 
quantity  sold  was  based  on  actual 
weight  or  some  other  basis,  and  if  more 
than  one  weight  was  reported,  to 
provide  the  conversion  factor  to  arrive 
at  a  uniform  quantity  measure.  NKK 
responded  by  stating  that  providing 
such  conversion  factor  was  either 
impracticable  or  impossible,  because  it 
did  not  weigh  the  coils  sold  on  a 
theoretical  basis,  and  therefore  did  not 
have  the  actual  weights  for  these  sales. 
NKK  states  that  when,  in  its 
supplemental  questionnaire,  the 
Department  requested  that  NKK  provide 
the  conversion  factor  that  it  "used"  to 
arrive  at  a  uniform  quantity  measure, 
NKK  assumed  that  the  Department  had 
misunderstood  NKK's  initial  response, 
so  it  repeated  its  rationale  for  not 
providing  a  conversion  factor.  After 
NKK  complained  that  it  was  wrongly 
penalized  in  the  Preliminary 
Determination,  the  Department  pointed 
to  KSC's  ability  to  respond  to  the  same 
question.  NKK  states  that  KSC  had 
provided  not  a  conversion  factor,  but  a 
more  accurate  estimate  of  the  actual 
weight,  and  states  that  if  the  Department 
had  clarified  earlier  that  this  was  what 
it  wanted,  it  could  have  complied 
earlier. 

Finally,  NKK  asserts  that  after  it  had 
a  clearer  understanding  of  what  the 
Department  required,  it  was  able  to 
prepare  a  conversion  factor  (on  a  basis 
involving  proprietary  information) 
which  could  be  used  to  calculate  a  more 


accurate  estimate  of  the  weight  for  the 
theoretical  weight  sales.  NKK  provided 
this  factor  one  week  before  verification 
and  argues  that,  pursuant  to 
§  351.301(b)(1)  of  the  Department's 
regulations,  this  was  within  the 
established  time  limits.  In  addition, 
NKK  argues  that  the  Department  was 
able  to  verify  fully  all  submitted 
information.  Therefore,  NKK  argues,  the 
Department  cannot  rely  on  section  776 
of  the  Act  to  apply  facts  available,  since 
none  of  the  criteria  in  that  provision 
apply  in  this  case. 

Petitioners,  on  the  other  hand,  argue 
that,  in  the  Final  Determination,  the 
Department  should  reject  the 
theoretical-to-actual  weight  conversion 
factor  provided  by  NKK  in  its  February 
22,  1999  filing,  and  should  apply 
adverse  facts  available  to  NKK's 
theoretical  weight  transactions. 
Petitioners  assert  that  the  Department 
asked  NKK  to  provide  a  theoretical-to- 
actual  weight  conversion  factor  in  the 
Department's  initial  and  supplemental 
section  B  questionnaires.  Thus, 
petitioners  argue,  the  Department  made 
two  clear  requests  for  a  theoretical-to- 
actual  weight  conversion  factor,  which 
it  needed  in  order  to  calculate 
CONNUM-specific  DIFMERs  and  costs. 
According  to  petitioners,  NKK  twice 
refused  to  provide  the  conversion  and, 
by  choosing  to  provide  the  conversion 
factor  only  after  the  Department  had 
applied  adverse  facts  available  to  NKK's 
theoretical  weight  transactions, 
demonstrated  a  clear  intent  to  not 
comply  with  the  Department's  request. 
This  refusal  to  comply,  in  the  opinion 
of  petitioners,  warrants  the  application 
of  adverse  facts  available  piusuant  to 
section  776  of  the  Tariff  Act  (19  U.S.C. 
§1677e). 

Petitioners  argue  that  the  Department 
should  not  allow  NKK  to  selectively 
choose  what  information  the  company 
will  provide  the  Department.  They 
characterize  NKK's  refusal  to  provide  a 
theoretical-to-actual  weight  conversion 
until  adverse  facts  available  had  been 
applied  in  the  preliminary 
determination  as  "cherry  picking"  and 
assert  that  in  antidumping 
investigations  the  Department,  not  the 
respondent,  should  decide  what 
information  is  required  to  ensure  the 
integrity  of  the  process.  See  Ansaldo 
Componenti,  S.p.A.  v.  United  States, 
628  F.  Supp.  198,  205  (CIT  1986);  see 
also  Olympic  Adhesives,  Inc.  v.  United 
States.  899  F.  2d  1565,  1572  (Fed.  Cir. 
1990). 

In  its  rebuttal  brief,  NKK  reiterates 
that  it  did  not  "refuse"  to  comply; 
instead  it  misunderstood  the 
Department's  request  for  a  theoretical 
weight  conversion  factor.  NKK  stresses 
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that  it  maintained  that  it  could  not 
calculate  the  actual  differences  between 
the  theoretical  and  actual  weight  of  its 
coils  because,  imlike  the  merchandise  of 
another  respondent,  NKK's  theoretical 
weight  sales  were  not,  in  fact,  weighed. 
See  Olympic  Adhesives,  899  F.  2d  at 
1573  (Fed.  Cir.  1990)  (it  is  not  a  refusal 
to  provide  requested  information  when 
a  respondent  answers  that  such 
information  is  not  available).  NKK 
rebuts  petitioners'  assertion  that  NKK 
did  not  comply  with  the  Department's 
request  for  a  theoretical  weight 
conversion  factor  and,  furthermore, 
rebuts  petitioners  claim  that  NKK  did 
not  cooperate  to  the  best  of  its  ability. 
NKK  argues  that  once  it  understood 
the  Department's  request,  it  provided 
the  appropriate  theoretical  weight 
conversion  factor.  NKK  argues  that 
because  actual  weight  was  not  available 
for  its  theoretical  weight  sales  and 
because  it  communicated  this  fact  to  the 
Department,  it  did  not  provide  the 
requested  data  as  it  believed  that  this 
data  was  not  available.  See  Olympic 
Adhesives.  899  F.  2d  at  1573.  NKK 
further  argues  that  the  conversion  factor 
does  not  calculate  the  actual  weight. 
NKK  admits  that  it  filed  its  conversion 
factor  after  the  original  and 
supplemental  questionnaire  deadlines 
but  asserts  that,  ultimately,  the 
conversion  factor  was  filed  with  the 
Department  seven  days  prior  to 
verification.  NKK  asserts  that  the 
Department's  own  regulations  establish 
this  as  the  latest  date  on  which  factual 
information  is  due.  See  19  C.F.R. 
§  351.301(b)(1). 

NKK  in  its  rebuttal  brief,  argues  that 
the  Department  routinely  accepts 
untimely  information  when 
circumstances  of  a  particular  case 
warrant  the  need  to  accept  untimely 
filings.  See  Bowe-Passat  v.  United 
States,  17  CIT  at  337-38.  NKK  further 
argues  that  if  certain  conditions  are  met, 
the  Department  cannot  legally  decline  to 
consider  certain  information,  even  if  the 
information  does  not  meet  all  of  the 
Department's  requirements.  NKK  argues 
that  its  case  meets  the  necessary  legal 
criteria  and,  thus,  its  theoretical  weight 
conversion  factor  should  be  considered 
by  the  Department.  See  section  782(e)  of 
the  Act.  Specifically,  NKK  argues  in  its 
rebuttal  brief  that  "first,  the  conversion 
factor  was  submitted  before  the  latest 
deadline  for  submission  of  factual 
information;  second,  the  conversion 
factor  can  be  and  was  verified;  third, 
NKK  fully  explained  how  the 
conversion  factor  was  arrived  upon  and 
is  therefore  a  reliable  basis  on  which  to 
reach  an  applicable  determination; 
fourth,  NKK  provided  the  factor  as  soon 
as  it  understood  the  Department's 


specific  request;  and  fifth,  the 
application  of  NKK's  conversion  factor 
is  easily  accomplished  in  the 
Department's  programming."  In 
summary,  NKK  argues  that  there  is  no 
reasonable  basis  on  which  the 
Department  can  reject  its  theoretical 
weight  conversion  factor. 

Petitioners  rebut  NKK's  argument  that 
NKK  acted  to  the  best  of  its  ability. 
Petitioners  argue  that  NKK  failed  to 
respond  to  the  Department's  specific 
requests  for  an  actual  to  theoretical 
weight  conversion  factor.  Petitioners 
argue  that  the  Department  should 
therefore  draw  an  adverse  inference  in 
selecting  adverse  facts  available  for 
NKK's  theoretical  weight  transactions. 
See  section  776(b)  of  the  Act  (19  U.S.C. 
§  1677e(b)).  Petitioners  assert  that  the 
Department,  in  its  final  determination, 
should  continue  to  apply  adverse  facts 
available  to  NKK's  theoretical  weight 
sales  because  NKK  should  not  be 
allowed  to  benefit  through  its  failure  to 
comply  with  the  Department's  requests. 
See  SAA  at  868,  896  (1994). 

Department's  Position:  We  agree  with 
petitioners  that  the  Department  should 
continue  to  apply  adverse  facts  available 
for  NKK's  home  market  theoretical 
weight  sales.  Section  776(a)(2)  of  the 
Act  provides  that,  if  an  interested  party: 
(A)  withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  a 
proceeding  under  the  antidumping 
statute;  or  (D)  provides  such  information 
but  the  information  cannot  be  verified, 
as  provided  in  section  782(i),  the 
Department  shall,  subject  to  subsection 
782(d),  use  facts  otherwise  available  in 
reaching  the  applicable  determination. 
Further,  section  776(b)  of  the  Act 
provides  that  adverse  inferences  may  be 
used  where  an  interested  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  the 
Department's  requests  for  information. 
See  also  SAA  at  870. 

NKK  reported  all  its  U.S.  and  home 
market  sales  on  an  actual  weight  basis, 
with  the  exception  of  less  than  one 
percent  of  home  market  sales.  Although 
the  Department  requested  conversion 
factors  for  these  transactions,  NKK 
refused  to  provide  conversion  factors  for 
these  sales  within  the  deadline 
established  in  the  questionnaire.  Rather, 
it  submitted  these  factors  on  February 
22,  1999.  almost  2  months  after  the 
deadline  for  the  original  questionnaire 
response  and  one  month  after  the 
deadline  for  the  supplemental 
questionnaire  response.  Because  the 
Department  requested  these  conversion 
factors  in  questionnaires  with  earlier 


deadlines,  and  these  data  were  not 
submitted  in  accordance  with  those 
deadlines,  the  conversion  factors 
submitted  on  February  22,  1999, 
constituted  untimely  submitted 
information  within  the  meaning  of  19 
C.F.R.  §  351.301(c)(2)(ii).  Because  these 
data  were  required  to  be  provided  in 
NKK's  questionnaire  responses,  the 
more  general  provision  upon  which 
NKK  relies  in  stating  that  the  factors 
were  timely  provided  [i.e.,  19  C.F.R. 
§  351.301(b)(1))  does  not  apply.  Because 
NKK's  conversion  factor  data  were  not 
timely  submitted,  the  Department 
rejected  these  factors  in  a  letter  dated 
April  12,  1999.  The  Department, 
therefore,  has  not  considered  these  data 
or  retained  them  in  the  official  record  of 
the  proceeding.  See  19  C.F.R. 
§  351.302(d)(1).  The  Department  does 
not  agree  with  NKK's  assertion  that 
these  data  were  verified.  Rather,  at 
verification  the  Department  specifically 
informed  NKK  and  its  counsel  that  the 
Department  would  not  accept  the 
conversion  factor  and  would 
specifically  instruct  NKK  to  submit  this 
information  on  the  record  if  the 
Department  determined  that  it  was 
timely.  However,  any  arguments  as  to 
the  accuracy  of  these  data  are  moot 
because  the  data  in  question  are  no 
longer  part  of  the  record  before  the 
Department. 

Because  NKK  failed  to  timely  provide 
requested  information,  in  accordance 
with  section  776  of  the  Act,  the 
Department  has  made  its  determination 
with  respect  to  the  theoretical  weight 
sales  on  the  basis  of  the  facts  available. 
Further,  the  Department  finds  that  NKK, 
by  not  submitting  a  theoretical  weight 
conversion  factor  it  could  have  provided 
when  originally  requested  until  well 
after  the  time  for  response  had  passed, 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability.  NKK's  claims  that  it 
could  calculate  a  conversion  factor  in 
February  of  1999,  but  was  unable  to 
derive  such  a  factor  when  the 
questionnaire  responses  were  due,  does 
not  withstand  scrutiny.  Although  NKK 
argues  that  it  did  not  understand  what 
the  Department  wanted  when  it 
originally  requested  a  'conversion 
factor",  although  this  was  not  stated  at 
the  time,  and  that  it  lacked  the  data 
necessary  to  calculate  one,  as  required 
by  section  782(c)(1)  of  the  Act.  it  should 
have  proposed  to  the  Department  the 
sort  of  conversion  factor  it  ultimately 
did  calculate,  explaining  why  a  more 
acciu-ate  one  might  not  be  practicable. 
Instead,  NKK  merely  dismissed  the 
Department's  repeated  requests.  The  fact 
that  NKK  ultimately  did  provide  such  a 
factor  is  the  proof  that  they  could  have 
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done  s  )  much  earlier.  Thus,  because 
NKK  f<  iled  to  timely  provide  the 
reques  ed  conversion  data,  it  has  "failed 
to  cooj  erate  by  not  acting  to  the  best  of 
its  abil  ty  to  comply  with  an 
inform  ition  request."  Therefore,  in 
accord  mce  with  section  776(b)  of  the 
Act,  th  3  Department  is  authorized,  to 
use  an  adverse  inference  in  choosing  the 
facts  o1  herwise  available. 

The  mly  NKK  sales  affected  by  this 
failure  to  provide  data  were  home 
market  sales.  Therefore,  as  adverse  facts 
available  we  assigned  the  highest 
calcula  ted  adjusted  price  (NV)  for  any 
CONN  JM  to  the  relevant  transactions. 

Com  Tient  31 :  Use  of  Facts  Available 
for  KSC's  U.S.  Sales  Through  CSI. 

KSC  asserts  that  the  Department  erred 
both  h]  including  in  its  margin 
calculation  sales  made  through  its  U.S. 
affiliati !  California  Steel  Industries 
("CSI"  and  in  using  adverse  facts 
availab  le  in  connection  with  those  sales. 
Sumitc  mo  Metal  Industries,  Ltd. 
("SMI' ),  a  non-selected  respondent 
whose  margin  will  be  affected  by  KSC's 
margin ,  also  urges  that  the  Department 
should  not  use  adverse  facts  available 
for  KS("s  sales  to  CSI,  arguing  that  the 
fact  the  t  CSI  is  a  petitioner  shows  that 
KSC  cannot  "control"  CSI,  and  is  not, 
therefore,  responsible  for  CSI's  refusal  to 
providi ;  data  requested  by  the 
Department. 

With  respect  to  the  first  point,  KSC 
argues  iiat  the  Department  should  have 
based  t  le  margins  for  its  CSI  sales  on 
sales  ir  ade  to  unaffiliated  companies,  in 
accordi  ince  with  §  772(e)  of  the  Act  (the 
"Speci  il  Rule  for  Merchandise  With 
Value  I  ^dded  After  Importation").  With 
respect  to  the  second  point,  KSC  argues 
that,  if  The  Department  does  calculate  a 
margin  based  on  the  CSI  sales,  it  should 
not  trei  t  CSI's  refusal  to  provide  the 
requesi  ed  data  as  a  lack  of  cooperation 
on  the  aart  of  KSC.  Therefore,  KSC 
argues,  The  Department  should  not 
apply  £  dverse  facts  available  to  the 
KSC's  I  IS\  sales. 

Decisk  n  Not  To  Apply  the  "Special 
Rule" 

Resp  Qndent  contends  that  the 
Depart  nent's  application  of  adverse 
facts  a\  ailable  in  its  Preliminary 
Detern  ination  was  unlawful  because 
the  sub  ject  merchandise  from  KSC 
which  s  further  processed  by  CSI 
qualifii  !S  for  the  simplified  reporting 
provision  or  "special  rule  for 
merch4ndise  with  value  added  after 

contained  in  the  statute  at 
C.  §  1677a(e)(l).  The  purpose  of 
ision,  according  to  the  SAA,  is 
the  Department  a  "simpler  and 
fective  method  for  determining 
arice"  in  situations  where  the 
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value  added  after  importation  to  the 
United  States  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise."  See  SAA  at  825.  As 
explained  in  the  SAA,  this  level  is 
reached  when  "value  added  in  the 
United  States  is  estimated  to  be 
substantially  more  than  half  the  price  of 
the  merchandise  as  sold  in  the  United 
States."  See  Id. 

Respondent  states  that  19  C.F.R. 
§  351.402(c)(2)  provides  that  the 
Department  will  "normally  determine 
that  the  value  added  in  the  United 
States  by  the  affiliated  person  is  likely 
to  exceed  substantially  the  value  of  the 
subject  merchandise  if  the  [Department] 
estimates  the  value  added  to  be  at  least 
65  percent  of  the  price  charged  to  the 
first  unaffiliated  purchaser  for  the 
merchandise  as  sold  in  the  United 
States."  Respondent  states  that  the  use 
of  terms  such  as  "normally"  and 
"estimates"  indicates  that  the  65 
percent  test  is  not  a  bright  line  rule. 
Respondent  cites  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  From  Japan  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Component  Thereof  From  Japan, 
63  FR  37344  (1998),  as  evidence  that  the 
Department  has  applied  the  special  rule 
without  requiring  the  value  added  to  be 
more  than  65  percent.  CSI  added 
substantial  value  to  the  subject 
merchandise  it  obtained  from  KSC, 
contends  the  respondent,  because  the 
value  added  by  CSI  represents  more 
than  half  of  the  price  charged  to  the  first 
unaffiliated  customer  buying  galvanized 
steel  and  is  "on  the  cusp"  of  being  over 
half  the  price  charged  for  cold-rolled 
steel  and  pipe.  Respondent  concludes 
that  the  significant  value  added  by  CSI, 
combined  with  the  provision's  purpose 
of  simplifying  the  Department's 
determination,  should  permit  the 
application  of  the  special  rule. 
Therefore,  KSC  lu-ges,  the  Department 
should  use  the  weighted  average  margin 
of  other  sales  of  identical  subject 
merchandise  sold  by  KSC  for  the 
volume  of  hot-rolled  steel  sold  to  CSI  in 
making  its  determination. 

Use  of  Adverse  Facts  Available  for  the 
CSI  Sales 

Respondent's  overall  conclusion  that 
the  Department's  application  of  adverse 
facts  available  as  to  the  CSI  sales  is 
unsupported  by  law  or  fact  is  based  on 
five  broad  arguments. 

First,  respondent  states  that  the 
Department  cannot  draw  an  adverse 
inference  unless  it  has  found  that  a 
party  did  not  act  to  the  best  of  its  ability 
in  responding  to  the  Department's 
information  requests.  Respondent 


argues  that,  in  determining  whether  a 
party  acted  to  the  best  of  its  ability,  the 
Department  considers,  among  other 
things,  the  accuracy  and  completeness 
of  the  information  submitted,  and 
whether  the  party  has  hindered  the 
calculation  of  accurate  dumping 
margins.  As  a  result  of  the  Uruguay 
Round  Agreements  Act  ("URAA"), 
respondent  asserts,  the  Department 
cannot  apply  an  adverse  inference 
without  first  making  factual  findings  on 
the  record  to  support  any  conclusion 
that  a  party  failed  to  act  to  the  best  of 
its  ability.  See  Preamble,  62  FR  at 
27340.  Furthermore,  the  Court  of 
International  Trade  decisions  in  Borden, 
Inc.  V.  United  States,  4  F.  Supp.  2d  1221 
(1998)  ("Borden")  and  Ferro  Union,  Inc. 
V.  United  States  {"Ferro  Union"),  Ct.  No. 
97-11-01973,  Slip  Op.  99-27  (March 
23.  1999),  1999  CIT  LEXIS  24,  at  *54  , 
hold  that  the  Department  must  base  any 
finding  that  a  respondent  failed  to 
cooperate  on  record  evidence,  not  on 
the  mere  absence  ofinformation  on  the 
record.  Therefore,  respondent  concludes 
that  the  Department  must  either  correct 
its  preliminary  decision  to  apply  an 
adverse  inference  to  these  sales  or 
provide  a  factual  basis  for  its  conclusion 
that  KSC  did  not  act  to  the  best  of  its 
ability. 

KSC's  second  argument  is  that  the 
administrative  record  for  this  case 
establishes  beyond  question  that  KSC 
acted  to  the  best  of  its  ability.  See 
Preamble,  62  FR  at  27341  (the 
Department  will  make  determinations 
regarding  a  respondent's  acting  to  the 
best  of  its  ability  on  a  fact-and  case- 
specific  basis);  see  also,  NEC  Home 
Electronics,  Ltd.  v.  United  States,  54  F. 
3d  736.  742  (Fed.  Cir.  1995);  Atlantic 
Sugar,  Ltd.  v.  United  States,  744  F.  2d 
1556.  1559  (Fed.  Cir.  1984)  (The 
Department's  determinations  must  be 
based  on  a  complete  and  objective 
evaluation  of  the  actual  evidence  on 
record).  Respondent  contends  that  all 
the  evidence  in  the  instant  case 
demonstrates  that  KSC  acted  to  the  best 
of  its  ability,  with  no  implication  that 
KSC  was  imcooperative  or  that  KSC 
impeded  the  investigation.  Specifically, 
KSC  claims  that  the  record  shows  that 
it;  (1)  made  repeated  written  and  oral 
requests  urging  CSI  to  cooperate  in 
providing  the  data  The  Department  had 
requested,  (2)  offered  to  provide  CSI 
with  assistance  in  furnishing  this  data  to 
The  Department,  (3)  offered  CSI  the 
option  of  reporting  proprietary 
information  it  did  not  want  to  reveal  to 
KSC  directly  to  the  Department,  and  (4) 
submitted  a  voluminous  amoimt  of 
information  during  the  course  of  the 
investigation  and  answered  all 
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questions  posed  by  the  Department  at 
verification,  including  those  relating  to 
the  CSI  issue.  Thus,  KSC  concludes  that 
the  absence  of  data  on  the  CSI  sales 
should  be  attributed  to  the  non- 
cooperation  of  CSI,  but  not  of  KSC. 

KSC's  third  point  is  that  its  extensive 
cooperation  prohibits  use  of  the  most 
adverse  facts  available,  even  if  the 
Department  should  find  that  it  did  not 
meet  the  "best  of  its  ability"  standard, 
because  KSC  "substantially  cooperated" 
in  this  investigation.  See  Roller  Chain, 
Other  Than  Bicycle  from  Japan:  Final 
Results  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Review,  63  FR  63,674  tl998);  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Sweden,  62  FR  46,947,  46,948  (1997); 
Final  Results  of  Review  of  Antidumping 
Duty  Administrative  Review  of  Certain 
Pasta  from  Italy,  61  FR  30326,  30329 
(1996)  (the  Department's  normal 
practice  is  to  refrain  fi-om  applying  the 
most  adverse  inference  possible  in 
calculating  a  margin  when  a  party  has 
been  cooperative). 

Respondent  also  refers  to  the  previous 
distinction  between  cooperative  and 
uncooperative  parties  under  the 
Department's  pre-URAA  two-tiered  Best 
Information  Available  ("BIA") 
methodology.  Under  this  methodology, 
the  most  adverse  BIA  was  reserved  only 
for  parties  that  refused  to  provide 
requested  information,  not  those  parties 
that  were  cooperative  and  made  every 
effort  to  obtain  and  provide  information 
requested  by  the  Department. 
Respondent  contends  that,  even  under 
the  pre-URAA  law,  the  Department 
would  have  been  prohibited  from 
applying  an  adverse  inference  against 
KSC  in  the  instant  case.  Respondent 
states  that  the  Department's  failure  to 
follow  its  own  practice  as  to  KSC  in  this 
case  "constitutes  abusive  agency  action" 
and  that  it  is  incomprehensible  and 
imjustifiable  for  the  Department  to 
ignore  KSC's  immense  efforts  to  comply 
with  the  Department's  requests  for 
information. 

KSC's  fourth  argument  is  that  the 
Department's  appUcation  of  an  adverse 
inference  based  on  the  "erroneous 
presumption"  that,  because  they  are 
affiliated  KSC  has  sufficient  "control" 
over  CSI  to  compel  that  company  to 
provide  the  requested  data  disregards 
the  contrary  evidence  on  record. 
Thereby,  KSC  argues.  The  Department 
violates  both  the  antidumping  statute 
and  the  Constitution.  Respondent 
asserts  that  the  Department's  decision  to 
apply  adverse  facts  available  was  based 
on  the  erroneous  assumption  that  KSC 
has  operational  or  legal  control  over  CSI 
and,  as  a  result,  could  have  obtained  the 
requested  information  from  CSI. 


Respondent  does  not  dispute  that  KSC 
and  CSI  are  affiliated  parties,  as  defined 
by  the  statute,  and  agrees  that  normally 
it  is  reasonable  to  presume  that  closely 
affiliated  parties  have  access  to  each 
other's  documents  and  employees.  What 
is  illegal,  KSC  contends,  is  that  the 
Department  has  refused  to  take  into 
consideration  the  record  evidence 
rebutting  such  a  presumption  in  this 
case.  KSC  also  claims  that  the 
Department's  application  of  the 
affiliation  definition  in  this  manner 
raises  federal  due  process  concerns. 

Respondent  points  out  that  19  U.S.C. 
§  1677(33)  provides  that  one  party  is 
deemed  to  "control"  another  party 
when  the  first  party  is  "legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other 
person.  "  Respondent  argues  that, 
although  it  is  reasonable  to  presume  that 
if  parties  are  related  under  the  statute 
they  are  in  the  best  position  to  obtain 
information  from  each  other,  the 
judicial  precedents  supporting  this 
proposition  do  not  eilso  support  the 
Department's  application  of  a  non- 
rebuttable  presumption  that  this  is  the 
case.  Thus,' KSC  argues,  the  Department 
may  not  ignore  evidence  on  the  record 
that  demonstrates  that  the  parties  do  not 
have  access  to  each  other's  documents 
or  employees.  See  Koyo  Seiko  Co.  v. 
United  States,  92  F.  3d  1162  (Fed.  Cir. 
1996);  Helmerich  &■  Payne,  Inc.  v. 
United  States  {"Helmerich"),  24  F. 
Supp.  2d  304  (CIT  1998);  Usinor  Sacilor 
V.  United  States  {"Usinor''),  907  F. 
Supp.  426,  428-29  (CIT  1995);  A:oyo 
Seiko  Co.  v.  United  States,  905  F.  Supp. 
1112  (CIT  1995);  Holmes  Prods.  Corp  v. 
United  States,  795  F.  Supp.  1205,  1206- 
07  (CIT  1992). 

Respondent  argues  that,  in  Helmerich, 
although  the  Court  upheld  the 
Department's  decision  to  apply  the  facts 
available  in  that  pre-URAA  case  in 
which  the  respondent  twice  failed  to 
complete  the  questionnaire,  it  made  a 
point  of  noting  that  it  would  have 
reached  a  different  decision  under  the 
post-URAA  law.  In  Usinor,  respondent 
asserts,  the  Coiurt  had  held  that  the 
Department  shoidd  not  have  applied 
severely  adverse  BIA  when  missing  data 
were  beyond  the  control  of  the 
respondent;  on  remand,  the  Department 
agreed  that  the  respondent  could  not 
realistically  have  collected  the  required 
data  from  its  related  subsidiaries. 
Respondent  notes  that,  in  the  Preamble 
to  its  "facts  available"  regulation  (19 
C.F.R.  §  351.308),  the  Department 
acknowledged  that  it  agreed  with  the 
substance  of  an  argument  that  where  a 
respondent  has  made  a  good-faith  effort 
to  obtain  information  from  an  affiliate, 
failure  of  the  affiliate  to  provide  the 


information  shoidd  not  give  rise  to  an 
adverse  inference.  See  62  FR  at  2341. 
Thus,  the  Department  stated  that  it 
would  continue  to  determine  the 
application  of  adverse  inferences  on  a 
fact-  and  case-specific  basis. 

KSC  asserts  that  the  federal  courts 
have  been  vigilant  in  rejecting  claims 
that  related  corporate  entities 
necessarily  have  access  to  each  other's 
data.  KSC  argues  that,  in  this  respect, 
the  federal  courts  have  looked  to  other 
factors  such  as  whether  the  requested 
docimients  were  available  during  the 
regular  course  of  business  and  whether 
the  two  parties  operated  as  a  single 
business  unit.  See  Cooper  Industries, 
Inc.  V.  British  Aerospace,  Inc.,  102 
F.R.D.  918,  919-20  (S.D.N. Y.  1984); 
Camden  Iron  6-  Metal,  Inc..  v.  Marubeni 
Am.  Corp..  138  F.R.D  438,  442  (D.N.J. 
1991);  see  also  Glaxo,  Inc.  v.  Boehringer 
Ingelhaim  Corp.,  40  U.S.P.Q.  2d  (BNA) 
1848, 1850,  1851  n.4  (D.Conn. 1996) 
(the  mere  fact  that  docimients  are  in  the 
possession  of  a  joint  venturer  does  not 
automatically  establish  "control"  over 
them).  Respondent  claims  that  the 
evidence  on  record  demonstrates  that 
KSC  did  not  have  the  ability  to  obtain 
the  requested  information  from  CSI  and 
that  the  Department  learned  during 
verification  that,  because  of  the 
structure  and  past  practice  of  the  joint 
venture,  it  was  impossible  for  KSC  to 
impose  its  will  upon  CSI.  The  fact  that 
CSI  is  a  petitioner  (as  well  as  a 
respondent)  in  this  case  is,  according  to 
KSC,  the  best  evidence  that  KSC  does 
not  have  operational  control  over  CSI. 

Respondent  argues  that  any  action  by 
a  federal  agency  that  is  taken  in  total 
disregard  of  the  administrative  record 
raises  due  process  concerns.  See  NEC 
Corp.  V.  United  States.  151  F.  3d  1361, 
1370  (Fed.  Cir.  1998)  cert,  denied,  119 
S.  Ct.  1029  (1999)  (if  application  of  an 
excessive  dumping  margin  as  a  result  of 
an  adverse  inference  deprives  importers 
of  significant  property  interests,  a 
cognizable  due  process  claim  under  the 
Fifth  Amendment  of  the  Constitution 
vdll  exist);  see  also  Techsnabexport, 
Ltd.  V.  United  States,  795  F.  Supp.  428, 
435-36  (CIT  1992)  and  cases  cited 
therein. 

Respondent  asserts  that  the  Supreme 
Court  has  established  a  three-part  test  to 
determine  what  procedures  are  required 
to  comport  with  due  process.  This  test 
balances  the  competing  rights  and 
interests  at  issue.  See  Mathews  v. 
Eldridge.  424  U.S.  319,  334  (1976).  If  a 
statute  is  found  to  involve  an 
"irrebuttable  presumption,"  the  focus  of 
this  balance  shifts  to  whether  "the 
presumption  is  not  necessarily  or 
universally  true  in  fact,"  and  whether 
"the  government  has  available  a 
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'reasc  nable  alternative  means  of  making 
the  ciucial  determination.'"  See  Rogers 
V.  United  States,  575  F.  Supp.  4,  9-10 
(D.  Mont.  1982);  Vlandis  v.  Kline.  412 
U.S.  ■441.  452  (1973)  Universal 
Restdfntion.  Inc.  v.  United  States,  798  F. 
2d  14  DO,  1406  (Fed.  Cir.  1986). 
Respc  indent  contends  that  the 
Depai  tmenfs  application  of  adverse 
facts  available  against  KSC  in  the  instant 
case  liased  on  the  refusal  of  an  "adverse 
affdiate"  to  provide  information 
reque  >ted  by  the  Department  amounts  to 
a  den  al  of  due  process  rights  by 
imprc  perly  raising  an  irrebuttable 
presumption.  Respondent  argues  that 
the  fa  ::ts  on  the  record  show  that  it  is 
not  "universally  true"  that  a  respondent 
can  c(mtrol  the  actions  of  its  afUliate, 
particularly  when  the  affiliate  is  a 
petitioner  in  the  case.  See  Steven  M.  v. 
Gilhool.  700  F.  Supp.  261,  264-65 
(E.D.r.  1988)  (irrebuttable  presiunption 
can  o:  ily  survive  if  it  is  universally 
true).  In  this  case,  respondent  argues, 
the  Di  jpartment  has  a  reasonable 
altem  ative  to  an  irrebuttable 
presu  nption  available.  The  facts  on 
recor(  I  enable  it  to  determine  whether 
KSC  actually  does  "control"  CSI,  rather 
than  ]  (resuming  such  control  exists. 

KS(  I's  fifth  and  final  point  is  that  the 
Depaitment's  decision  to  use  the  most 
adver  >e  facts  available  contradicts 
impoi  tant  policy  considerations 
undei  lying  the  antidumping  law.  One 
purpc  se  of  the  adverse  inference 
provi:  ;ion  is  to  ensure  that  parties  do  not 
obtaii  I  a  more  favorable  result  by  not 
cooperating  in  an  agency  proceeding.  In 
this  cise,  however,  if  the  Department 
appli(  IS  the  adverse  inference,  CSI,  the 
unco(  perative  petitioner,  will  benefit 
from  1  efusing  to  provide  information  as 
a  resu  It  of  increased  antidumping  duties 
assessed  on  competing  imports,  whereas 
KSC,  «vhich  has  been  a  cooperative 
respo  ident,  will  be  penalized  by  a 
signif  cantly  increased  margin. 
Respc  ndent  contends  that  it  is  arguable 
that  K  SC  would  have  been  in  a  better 
positi  an  if  it  had  refused  to  cooperate 
altog€  ther,  given  that  the  highest  margin 
alleged  in  the  petition  was  lower  than 
the  m  irgin  calciUated  by  the 
Depai  tment  for  KSC  in  its  preliminary 
deteri  nination. 

Fin  illy,  respondent  claims  that  CSI, 
by  coi  itrolling  what  information  the 
Depai  tment  has  available  for  calculating 
a  mai  »in,  has  "usurped  the  investigatory 
role"  issigned  to  the  Department  by 
defin  ng  the  scope  of  the  record.  See 
Alliec  -Signal  Co.  Aerospace  v.  United 
Statei ,  996  F.2d  1185,  1191  (Fed.  Cir. 
1993)  Respondent  concludes  that  the 
Depai  tment  cannot  allow  any  party, 
inclui  ling  a  petitioner,  to  benefit  from 
an  att  jmpt  to  control  the  results  of  the 


administrative  process  through  its  own 
unresponsiveness. 

In  their  rebuttal,  petitioners  allege 
that  the  Department's  application  of 
adverse  facts  available  for  KSC's  sales 
through  its  affiliate  CSI  is  warranted  by 
the  facts  and  the  law,  and  should  not  be 
modified  in  the  Department's  final 
determination.  Petitioners'  rebuttal 
argument  is  based  on  two  points.  First, 
they  argue,  the  Department's  decision  to 
apply  adverse  facts  available  is 
appropriate  under  §  776  of  the  Act. 
Petitioners  argue  that  KSC  failed  to  act 
to  the  best  of  its  ability  by  not 
responding  to  Section  E  of  the 
Department's  questionnaire  regarding 
CSI's  further  manufactured  sales.  KSC's 
claim  that,  based  on  the  record,  the 
Department  can  find  only  CSI  to  be 
uncooperative,  and  its  claim  that  the 
Department's  decision  to  apply  adverse 
facts  available  is  unlawful  because  it  is 
based  on  the  presumption  that  KSC  has 
operational  or  legal  control  over  CSI, 
lack  merit.  According  to  the  petitioners, 
the  factual  basis  underlying  the 
Department's  decision  to  apply  adverse 
facts  available  is  supported  in  the  record 
and  provides  adequate  justification  for 
the  decision.  Petitioners  state  that  the 
Department  has  determined  that  it  will 
consider  an  affiliated  party's  non- 
compliance with  the  Department's 
requests  "as  an  omission  imputable  to 
the  respondent"  which  merits  the 
application  of  adverse  facts  available. 
See  Silicomanganese  From  Brazil,  62  FR 
37869,  37873  (1997)  ["Silicomanganese 
From  Brazil  ")  and  Roller  Chain,  Other 
Than  Bicycle.  From  Japan.  61  FR  64328. 
64329  (1996).  Due  to  KSC's  significant 
ownership  interest,  CSI  is  undisputedly 
affiliated  with  KSC.  As  a  result, 
petitioners  argue,  KSC  had  the  burden 
of  obtaining  the  requested  information 
and  providing  it  to  the  Department 
without  regard  to  any  alleged  lack  of 
cooperation  from  CSI.  Therefore,  the 
omission  of  CSI's  further  manufactured 
sales  information  is  imputed  to  KSC  and 
subjects  KSC  to  the  application  of 
adverse  facts  available. 

Petitioners  cite  Silicomanganese  From 
Brazil  and  Koyo  Seiko  Co.,  Ltd.  v. 
United  States,  92  F.  3d  1166  (Fed.  Cir. 
1996)  as  evidence  that  the  respondent, 
in  order  to  be  excused  from  submitting 
requested  information  in  the  possession 
of  the  affiliate,  bears  the  burden  of 
demonstrating  that  it  does  not  have 
control  over  and  cannot  compel  an 
affiliated  party  to  submit  such 
information.  Petitioners  also  cite 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished  From 
the  People's  Republic  of  China,  63  FR 
63842, 63857  (1998) and 
Silicomanganese  From  Brazil  as 


evidence  that  the  Department  will  apply 
adverse  facts  available  when  a 
respondent  fails  to  meet  its  burden  of 
demonstrating  that  it  cannot  obtain 
requested  information  in  the  possession 
of  another  party.  According  to 
petitioners,  KSC  failed  to  meet  its 
bidden  to  establish  in  that  it  acted  in  the 
best  of  its  ability  to  obtain  the  requested 
information  from  CSI  and  that  it  could 
not  have  exerted  control  over  CSI  to 
obtain  the  information.  Petitioners 
conclude  that,  despite  CSI's 
Shareholders'  Agreement,  which  shows 
that  KSC  had  the  right  and  the  powers 
to  exert  such  control,  KSC  did  not 
attempt  to  exercise  any  of  these  rights 
and  powers. 

Petitioners  support  this  conclusion  by 
arguing  that  KSC  failed  to  have  its 
representatives  on  CSI's  Board  of 
Directors  call  a  board  meeting  to  address 
the  lack  of  cooperation  received  by  KSC 
from  CSI,  that  the  lack  of  cooperation 
was  not  discussed  diuing  a  regular 
quarterly  CSI  board  meeting,  that  diuing 
verification  KSC  officials  acknowledged 
that  this  issue  was  not  discussed  among 
the  joint  venture  partners,  and  more 
significantly,  nothing  on  the  record 
shows  that  KSC  made  any  efforts  to 
enforce  its  right  under  the  Shareholders' 
Agreement.  Petitioners  argue  that  KSC 
should  have  exerted  control  over  CSI 
and  states  that  the  fact  that  CSI  is  a 
petitioner  in  the  immediate 
investigation  does  not  establish  that 
KSC  lacked  control  over  CSI.  Petitioners 
also  argue  that  KSC  has  not 
substantiated  on  the  record  its  claims 
that  CSI's  officers  refused  to  cooperate 
in  responding  to  the  Department's 
requests.  The  three  letters  from  CSI's 
CEO  placed  on  the  record  by  KSC, 
according  to  petitioners,  do  not 
constitute  refusals  by  CSI  to  provide  the 
requested  information.  Petitioners  cite 
letters  dated  October  29,  1998, 
November  6, 1998  and  December  14, 
1998  as  evidence  for  this  conclusion. 
Petitioners  point  out  that  KSC's  counsel 
claimed  for  the  first  time  during 
verification  that,  in  response  to  CSI's 
concern  regarding  the  disclosure  of 
highly  sensitive  information  as 
evidenced  in  these  letters,  KSC's 
counsel  offered  to  compile  a  response 
maintaining  the  confidentiality  of  the 
CSI's  information,  but  that  the  offer  was 
rejected  by  CSI.  Petitioners  argue  that 
there  is  no  evidence  of  such  an  offer  by 
KSC  counsel  in  the  letters  provided  for 
the  record  or  in  KSC's  responses  to  the 
Department's  supplemental 
questionnaires.  Because  KSC  failed  to 
substantiate  and  establish  that  it  acted 
to  the  best  of  its  ability  in  regard  to  CSI's 
further  manufactured  sales,  petitioner 


conclude  that  the  Department's  decision 
to  apply  adverse  facts  available  is 
justified  and  the  Department  should 
continue  to  use  adverse  facts  available 
in  its  final  determination. 

Petitioners'  second  point  is  that  the 
Department's  choice  of  facts  available 
represents  a  valid  exercise  of  its 
discretion  and  is  consistent  with  the 
statutory  purpose  of  applying  adverse 
fact  available.  Petitioners  disagree  that 
KSC's  cooperation  in  other  aspects  of 
the  investigation  prohibits  the  use  of 
adverse  facts  available  and  that  this 
remedy  contravenes  the  purpose 
underlying  the  use  of  adverse 
inferences.  Petitioners  cite  §  776(b)  of 
the  Act  which  discusses  the  information 
the  Department  may  rely  on  in  selecting 
adverse  facts  available  and  the 
discretion  afforded  to  the  Department  in 
the  application  of  adverse  facts 
available.  Petitioners  contend  that  the 
Department's  analysis  in  employing 
adverse  facts  available  for  KSC's  sales 
through  CSI  in  the  its  Preliminary 
Determination  was  in  complete 
accordance  with  the  Department's 
practice.  See  Stainless  Steel  Wire  Rod 
From  Italy.  63  FR  40422,  40428  (1998). 
Petitioners  also  cite  National  Steel  I,  870 
F.  Supp.  at  1136  and  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand,  62  FR  53808,  53820-53821 
(1997)  as  evidence  that,  even  assuming 
that  KSC  was  substantially  cooperative, 
the  Department  had  broad  discretion  to 
select  a  level  of  adverse  facts  available 
that  appropriately  addressed  KSC's 
failure  to  respond  to  the  Department's 
Section  E  questionnaire  for  its  sales 
through  CSI.  In  response  to  KSC's 
claims  that  the  remedy  violates  the 
purpose  of  the  underlying  use  of 
adverse  inferences,  petitioner  argue  that 
this  remedy  of  applying  adverse  facts 
available  will  serve  to  induce 
respondents  to  use  all  reasonably 
available  means  to  exercise  control  over 
their  affiliates  in  order  to  ensure  that 
complete  and  accurate  reporting  of  data 
is  made  to  the  Department  for  the 
calculation  of  accurate  dumping 
margins.  In  conclusion,  petitioner  state 
that  the  Department,  in  its  final 
determination,  should  adhere  to  its 
decision  to  apply  adverse  facts 
available. 
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Substantial  Value  Added 

Petitioners  contend  that  KSC's 
argument  that  it  should  not  have  been 
required  to  report  further  manufacturing 
information  because  CSI  added 
substantial  value  to  KSC's  subject 
merchandise  is  devoid  of  merit.  See 
§  772(e)  of  the  Act  (19  U.S.C. 
§  1677a(e));  SAA  at  825;  and  19  C.F.R. 
§  351.402(c)(2).  Petitioners  contend  that. 


based  on  average  purchase  prices  and 
reselling  prices  set  forth  by  KSC  in  its 
November  10,  1998  letter  to  the 
Department,  CSI's  sales  of  further 
manufactured  merchandise,  which 
include  cold-rolled  steel,  corrosion- 
resistant  steel  and  pipe,  do  not  meet  the 
65  percent  threshold  outlined  in  the 
Department's  regulations.  Petitioners 
argue  that  KSC's  claim  that  the  65 
percent  test  should  not  be  seen  as  a 
"bright-line  rule"  must  be  rejected 
because  the  Department  has  stated  that 
the  65  percent  rule  is,  in  fact,  a  "bright- 
line  test."  See  Preamble.  62  FR  at  27352. 
Even  if  KSC  could  satisfy  the 
Department's  test,  petitioners  argue  that 
the  special  rule  would  not  excuse  KSC's 
failure  to  report  CSI's  further 
manufacturing  information  requested  by 
the  Department  because  the  special  rule 
is  intended  to  relieve  administrative 
burden,  not  excuse  the  reporting  of 
required  data.  Petitioners  contend  that, 
in  this  case,  the  Department's 
calculations  would  not  have  been 
burdensome  given  that  CSI's  further 
manufacturing  consisted  predominantly 
of  one  or  two  additional  processes. 
Petitioners  conclude  that,  even  if  the  65 
percent  threshold  had  been  met,  it  is 
likely  that  the  Department  would  have 
used  the  actual  further  manufacturing 
data  rather  than  one  of  the  alternatives 
permitted  by  the  statute.  Accordingly, 
state  petitioners,  there  is  no  justification 
for  KSC's  failure  to  respond  to  the 
Department's  Section  E  questioimaire 
and  as  a  result,  the  Department's 
application  of  adverse  facts  available 
remeiins  appropriate. 

Department's  Position:  We  disagree 
with  KSC  with  respect  to  the  use  of  the 
"special  rule"  and  with  KSC  and 
Sumitomo  with  respect  to  the 
Department's  decision  to  use  adverse 
facts  available  for  the  CSI  sales. 

Decision  Not  To  Applv  the  "Special 
Rule" 

As  KSC  has  implicitly  acknowledged, 
the  extent  to  which  CSI  adds  value  to 
KSC  merchandise  through  further 
processing  does  not  meet  the 
Department's  normal  65  percent 
standard  even  for  the  further 
manufactured  products  with  the  highest 
level  of  value  added.  Furthermore,  for 
products  further  manufactured  into 
cold-rolled  steel  and  pipe,  the  value 
added  is  less  than  half  of  the  price 
charged  to  CSI's  imaffiliated  customer 
and  a  small  amount  of  KSC's  subject 
merchandise  is  resold  by  CSI  "as  is," 
with  no  value  added  at  all. 

Although  the  65  percent  benchmark  is 
not  an  inflexible  rule,  it  does  provide 
useful  guidance  as  to  when  it  is  no 
longer  appropriate  to  consider  certain 


sales  in  determining  a  producer's 
margin.  The  degree  of  value  added  by 
CSI  simply  does  not  reach  this 
threshold,  especially  in  view  of  the  fact 
that  the  CSI  sales  represent  a  very 
significant  portion  of  KSC's  total  U.S. 
sales.  It  would  not  be  appropriate  to 
abandon  the  Department's  normal 
practice  in  this  case  for  a  much  vaguer 
standard  whereby  the  Department 
would  obtain  proxy  values  for  sales 
through  any  affiliate  whose  value  added 
could  be  considered  "substantial." 
Thus,  the  Department  properly  has  not 
applied  the  "special  rule"  of  section 
772(e)  of  the  Act  to  the  CSI  sales. 

Use  of  Adverse  Facts  Available  for  the 
CSI  Sales 

It  is  undisputed  that  KSC's  sales  of 
subject  merchandise  through  its  affiliate 
CSI  are  constructed  export  price 
("CEP")  sales.  Therefore,  the  statute 
requires  that  the  U.S.  price  of  these  sales 
for  margin  calculation  purposes  be 
calculated  by  using  CSI's  price  to  the 
first  imaffiliated  U.S.  customer  and 
adjusted,  pursuant  to  section  772(c)  and 
(d)  of  the  Act,  to  account  for  certain 
expenses  incmred  by  CSI  and  KSC. 
These  adjustments  include,  but  are  not 
limited  to,  the  costs  associated  with 
further  manufacturing  performed  by  CSI 
prior  to  its  sale  to  the  unaffiliated 
customer.  In  essence,  for  purposes  of  the 
CEP  calculation,  the  statute  treats  the 
exporter  and  the  U.S.  affiliate 
collectively,  rather  than  independently, 
regardless  of  whether  the  exporter 
controls  the  affiliate.  Accordingly, 
KSC's  argument  that  it  does  not 
"control"  CSI  is  misplaced  and 
irrelevant. 

Because  the  statute  requires  that  the 
Department  base  its  margin  calculations 
for  the  CSI  sales  on  record  information 
concerning  the  CSI  sales  themselves,  the 
Department  required  that  KSC  and  CSI, 
collectively,  provide  the  necessary  price 
and  cost  data  for  KSC's  U.S.  sales 
through  CSI.  It  is  also  undisputed  that 
KSC  and  CSI  failed  to  provide  this 
necessary  information.  Because  the 
information  possessed  by  a  U.S.  affiliate 
such  as  CSI  is  essential  to  the  dumping 
determination,  the  antidumping  law  is 
thwarted  if  the  affiliate  refuses  to 
provide  the  necessaiy  information. 

Section  776(a)  of  the  Act  requires  that 
the  Department  use  facts  otherwise 
available  when  necessary  information  is 
not  on  the  record,  or  an  interested  party 
withholds  requested  information,  fails 
to  provide  such  information  in  a  timely 
manner,  significantly  impedes  a 
proceeding,  or  provides  information  that 
cannot  be  verified.  As  the  necessary 
information  with  respect  to  these  sales 
is  not  on  the  record,  the  Department 
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the  facts  otherwise  available  in 
ing  the  margins  for  the  CSl  sales. 
776(b)  of  the  Act  authorizes 

to  use  an  adverse 
in  determining  the  facts 
se  available  whenever  an 
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with  the  Department's  requests 
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Tnerefore,  we  have  used  an 
inference  in  selecting  the  facts 
e  with  respect  to  the  CSl  sales. 

a  producer  and  its  U.S. 
to  decline  to  provide  U.S.  cost 
data  on  a  large  portion  of  their 
would  create  considerable 
ies  for  such  parties  to  mask 
^les  at  less  than  fair  value 
the  U.S.  affiliate.  The  fact  that 
iate  is  a  petitioner  does  not  allay 
Thus,  this  fact  does  not 
an  exception  to  the  principle 
Department  may  make  an 
inference  with  respect  to  sales 
data  is  not  provided  unless 
exporter  and  its  U.S.  affiliate 
to  the  best  of  their  ability  to 
such  data, 
it  is  clear  that  KSC  and  CSl 

have  not  acted  to  the  best  of 
ity,  we  also  disagree  with 
aim  that  it  alone  acted  to  the 
ts  ability.  At  verification,  the 
ent  investigated  this  claim.  See 
ification  Report  at  20-23.  After 
consideration  of  all  of  the 
on  record,  the  Department 
KSC  did  not  act  to  the  best  of 
with  respect  to  the  requested 
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incorporated  by  reference.  Generally, 
however,  the  record  shows  that, 
although  KSC  could  have  been  much 
more  active  in  obtaining  the  cooperation 
of  CSl  in  this  investigation,  it  limited  its 
efforts  to  merely  requesting  the  required 
data  and  otherwise  took  a  "hands-off ' 
approach  with  respect  to  CSI's  alleged 
decision  not  to  provide  this  data.  For 
example,  KSC  officials  stated  that  KSC 
did  not  instruct  its  members  of  the  CSl 
board  to  address  the  issue,  did  not 
invoke  the  Shareholder's  Agreement, 
and  did  not  discuss  this  issue  with  its 
joint  venture  partner.  This  does  not 
reach  the  "best  efforts"  threshold 
embodied  in  §  776(b).  Furthermore,  the 
fact  that  KSC  has  provided  a  great  deal 
of  information  and  has  substantially 
cooperated  with  respect  to  other  issues 
does  not  relieve  it  of  the  requirement  to 
act  to  the  best  of  its  ability  to  provide 
the  requested  CSl  information.  With 
respect  to  the  CSl  sales,  KSC  has 
provided  only  minimal  volume  and 
value  information  and  has  not  acted  to 
the  best  of  its  ability  to  obtain  further 
information.  Thus,  as  to  the  missing  CSl 
data,  it  cannot  be  said  that  KSC  was 
fully  cooperative  and  made  every  effort 
to  obtain  and  provide  the  information 
requested  by  the  Department.  Therefore, 
even  though  full  cooperation  by  KSC 
alone  would  not  constrain  the 
Department  from  using  adverse  facts 
available  specifically  with  respect  to  the 
CSl  sales,  we  do  not  agree  with  KSCs 
argument  that  it  has  "substantially 
cooperated"  during  this  investigation. 
As  indicated  above,  the  Department 
has  based  its  decision  to  use  adverse 
facts  available  on  its  finding  that  KSC 
and  CSl  collectively  did  not  act  to  the 
best  of  their  ability  with  respect  to  the 
CSl  data,  not,  as  KSC  claims,  on  any 
"presumption"  that  solely  because  the 
two  companies  are  "affiliated"  within 
the  meaning  of  the  statute,  KSC 
necessarily  has  sufficient  control  to 
compel  CSl  to  provide  this  data.  As  KSC 
has  noted,  the  Department  makes  such 
decisions  on  a  case-specific  basis,  using 
the  totality  of  the  record  evidence.  See 
Preamble,  62  FR  at  27341.  That  is  what 
the  Department  has  done  in  this  case. 
The  Department  provided  KSC  with 
extensive  opportunities,  prior  to  and  at 
verification,  to  explain  and  document 
its  efforts  to  obtain  the  necessary  data, 
and  has  considered  all  of  this  data  in 
making  its  determination.  While  the 
Department  has  considered  that  the 
record  supports  KSCs  claim  that  it  did 
make  some  effort  to  obtain  the  data  and 
that  CSI's  management  rebuffed  these 
efforts,  the  record  also  shows  that  KSC 
essentially  acquiesced  in  CSI's  decision 
not  to  provide  this  data.  Given  KSCs 


relationship  with  this  50/50  joint 
venture,  as  detailed  in  the  Home  Market. 
Sales  Verification  Report,  dated  March 
26,  1999,  this  did  not  constitute  making 
its  best  efforts  to  obtain  the  data. 
Because  the  Department  did  not  rely 
upon  any  "irrebuttable  presumption"  of 
control  arising  out  of  the  statutory 
definition  of  affiliation  in  reaching  this 
determination,  KSCs  arguments  based 
on  this  theory,  including  its  due  process 
argument,  have  no  merit  with  respect  to 
this  case. 

Finally,  KSCs  claim  that  use  of  an 
adverse  inference  in  this  case  will 
contradict  the  Department's  policy  of 
not  rewarding  uncooperative  parties  is 
likewise  incorrect.  As  KSC  notes,  one 
purpose  of  an  adverse  inference  is  to 
ensure  that  parties  do  not  obtain  a  more 
favorable  result  by  not  cooperating. 
However,  KSC  misconstrues  this  to 
mean  that  the  Department  can  or  should 
somehow  take  into  account  the  effect  of 
a  dumping  margin  on  other  business 
interests  of  an  interested  party.  We 
disagree.  In  applying  an  adverse 
inference,  the  Department  can  only 
reasonably  ensure  that  the  dumping 
margin  determined  for  the  subject 
merchandise  is  not  less  than  the  actual 
margin  we  would  have  foiuid  had  the 
parties  cooperated.  We  cannot 
reasonably  predict  or  weigh  the 
multitude  of  effects  this  might  or  might 
not  have  on  the  parties  involved.  In  this 
case,  we  can  only  ensure  that  KSC  and 
CSl  do  not  obtain  a  more  favorable 
dumping  margin  on  subject 
merchandise.  As  an  affiliated  importer 
and/or  seller  of  KSCs  subject 
merchandise,  CSl  will  be  affected  by 
any  margin  assigned  to  KSCs  exports  of 
this  merchandise.  Neither  KSC  nor  CSl 
will  be  rewarded  with  more  favorable 
dumping  margins.  Any  benefit  accruing 
to  CSl  from  its  non-cooperation  will 
flow  not  from  its  role  as  an  affiliate- 
respondent,  but  from  its  role  as  a  U.S. 
producer  of  non-subject  merchandise. 
Furthermore,  KSC,  as  a  50  percent 
shareholder  in  CSl,  will  share  in  any 
such  benefit.  In  addition,  we  note  that 
it  is  not  the  use  of  the  adverse  inference 
which  allows  KSCs  U.S.  affiliate  to 
restrict  the  scope  of  data  on  the  record — 
it  is  CSI's  decision  to  withhold  that  data 
and  KSCs  decision  to  acquiesce  in  this 
posture.  Neither  KSC  nor  CSl  should  be 
relieved  of  the  obligation  to  report  data 
on  sales  through  CSl  in  this  or  future 
proceedings.  Thus,  while  KSCs 
business  relationships  may  involve 
certain  internal  conflicts  of  interest,  the 
use  of  an  adverse  inference  in 
determining  the  dumping  margins  on 
CSl  sales  does  not  contradict  the 
Department's  policies. 
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For  the  final  determination,  the 
Department  has  used  as  adverse  facts 
available  the  second  highest  calculated 
margin  for  an  individual  CONNUM. 
Although  no  party  commented  on  the 
rate  chosen  as  facts  available  in  the 
preliminary  determination,  we  have 
reexamined  our  choice  for  this  final 
determination.  In  the  preliminary 
determination,  we  used  as  the  facts 
available  margin  the  highest  margin  by 
CONNUM.  However,  upon  reexamining 
that  decision,  we  find  that  the  margin 
chosen  was  not  sufficiently  within  the 
mainstream  of  KSC's  sales  in  that  the 
rate  was  derived  from  sales  of  a  product 
that  accounted  for  a  very  small  portion 
of  KSC's  total  sales  as  well  as  the 
highest  rate  by  CONNUM.  In  selecting 
the  facts  available  margin  for  the  final 
determination,  we  sought  a  margin  that 
is  sufficiently  adverse  so  as  to  effectuate 
the  statutory  purposes  of  the  adverse 
facts  available  rule  to  induce 
respondents  to  provide  the  Department 
with  complete  and  accurate  information 
in  a  timely  manner.  We  also  sought  a 
margin  that  is  indicative  of  KSC's 
customary  selling,  practices  and  is 
rationally  related  to  the  transactions  to 
which  the  adverse  facts  available  are 
being  applied.  To  that  end,  we  selected 
a  margin  for  a  CONNUM  that  involved 
substantial  commercial  quantities  and 
thus  fell  within  the  mainstream  of  KSC's 
transactions  based  on  quantity.  Finally, 
we  found  nothing  on  the  record  to 
indicate  that  the  sales  that  we  selected 
were  not  transacted  in  a  normal  manner. 

Changes  to  the  Department's  SAS 
Computer  Programming 

Comment  32:  NKK's  Clerical  Error 
Allegation. 

NKK  requests  that  the  Department 
correct  a  ministerial  error  in  the 
Department's  preliminary  calculation  of 
NKK's  dumping  margin.  NKK  states 
that,  in  accordance  with  the 
Department's  instructions,  it  reported 
all  values  in  its  U.S.  and  home  market 
databases  in  the  currency  in  which 
these  values  were  incurred.  NKK 
therefore  reported  all  selling  expenses 
in  Japanese  yen.  NKK  states  that  the 
Department,  in  its  margin  calculation 
program,  intended  to  convert  reported 
home  market  and  U.S.  price  and 
expense  amounts  to  U.S.  dollars  before 
determining  NKK's  sales-specific  and 
weighted-average  dumping  margin. 
However,  NKK  concludes,  the 
Department  failed  to  convert  U.S.  direct 
and  indirect  expenses  from  Japanese 
yen  to  U.S.  dollars  when  calculating  the 
actual  dumping  margin. 

Specifically,  NKK  asserts  that  the 
Department,  in  calculating  foreign  unit 
price  in  U.S.  dollars  (FUPDOL),  did  not 


apply  the  appropriate  exchange  rate. 
NKK  states  that  when  the  Department 
calculates  FUPDOL  in  an  exporter  price 
calculation,  U.S.  direct  and  indirect 
expenses  are  not  deducted  from  U.S. 
price  in  the  calculation  of  net  U.S.  price 
(NETPRIU).  Thus,  U.S.  direct  and 
indirect  expenses,  through  a 
commission  offset  adjustment,  are 
added  to  normal  value  when  calculating 
FUPDOL.  However,  in  calculating 
NKK's  preliminary  dumping  margin,  the 
Department  did  not  convert  U.S.  direct 
and  indirect  expenses  prior  to  the 
FUPDOL  calculation  and,  as  a  result, 
yen  expenses  were  mistakenly  added  to 
a  dollar  unit  value  in  calculating 
FUPDOL.  NKK  provided  suggested 
computer  programming  language  for  use 
in  correcting  this  error.  Petitioners  have 
not  commented  on  this  issue  in  their 
rebuttal  brief. 

Department's  Position:  The 
Department  agrees  that  this  was  an 
error,  and  has  corrected  the  yen  to 
dollar  exchange  rate  conversion  error  in 
its  final  determination.  Pursuant  to 
§  351.224  of  the  Department's 
regulations,  the  effective  date  of  this 
correction  will  be  30  days  after  the  filing 
of  the  alleged  clerical  error. 

Comment  33:  Changes  to  NKK's 
Preliminary  Margin  Calculation. 

Petitioners  assert  that  the  Department 
should  correct  three  ministerial  errors  in 
the  arm's  length  and  model  match 
programs  used  in  calculating  NKK's 
dumping  margin.  First,  petitioners  state 
that  the  Department  should  add  the 
variable  OVERRUNH  to  the  KEEP 
statement  for  home  market  sales  at  line 
786  of  the  model  match  program. 
Second,  petitioners  argue  that  The 
Department  should  revise  line  98 
(pertaining  to  the  arm's  length  test)  in 
the  manner  indicated  in  its  case  brief. 
Finally,  petitioners  argue  that  the 
Department  should  revise  line  863  of 
the  model'match  program  in  the  manner 
indicated  in  its  case  brief.  Petitioners 
provided  suggested  computer 
programming  language  to  implement 
these  corrections.  NKK  did  not  rebut 
petitioners'  allegation  in  their  rebuttal 
brief. 

Department's  Position:  The 
Department  agrees  with  petitioners  and 
has  made  the  appropriate  changes  to  the 
arm's  length  program,  model  match 
program  and  margin  calculation 
program. 

Comment  34:  Changes  to  NSC's 
Preliminary  Margin  Calculation 
Program. 

NSC  argues  that  the  Department  erred 
by  including  the  sales  to  which  it  had 
assigned  a  facts  available  margin  in  its 
calculations  of  the  margins  for  NSC's 
"mainstream"  sales.  NSC  contends  that 


these  sales  should  have  been  excluded 
from  the  calculation  once  the  facts 
available  margins  were  assigned. 
Petitioners  argue  that  the  Department 
should  reject  NSC's  argument  and 
follow  its  established  practice  of 
determining  the  overall  weighted 
average  percent  margin  across  all 
CONNUMS  by  using  the  value  (U.S. 
price  by  CONNUM  quantity  by 
CONNUM),  not  just  the  quantity. 
Petitioners  argue  that  unless  this  value 
is  used  in  the  calculation,  the  impact  of 
facts  available  will  be  diminished. 

Secondly,  NSC  argues  that  because 
the  Department  matches  prime  products 
to  prime  products,  and  because  there 
were  no  U.S.  sales  of  non-prime 
merchandise,  sales  of  non-prime 
merchandise  were  effectively  eliminated 
from  the  preliminary  results  margin 
calculation  program.  However,  NSC 
states,  the  Department  erred  by 
combining  home  market  sales  of  prime 
and  non-prime  merchandise  in  the  same 
CONNUM  to  calculate  the  percentage  of 
sales  above  and  below  the  cost  of 
production.  NSC  argues  that  this  creates 
a  distorting  error  in  the  determination  of 
whether  sales  of  a  particular  CONNUM 
were  made  below  cost.  Thus,  NSC 
argues,  the  preliminary  margin 
determination  is  contrary  to  the 
Department's  policy  of  conducting 
separate  cost  tests  on  prime  and  non- 
prime  products.  See  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Stainless  Steel  Plate  in  Coils 
("SSPC")  from  the  Republic  of  Korea,  64 
FR  15444.  15455  (March  31,  1999); 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  Netherlands.  61  FR  48465, 
48466  (September  13,  1996).  Petitioners 
have  not  commented  on  this  argument. 

Department's  Position:  The 
Department  agrees  that  prime  and  non- 
prime  merchandise  should  not  be 
combined  to  determine  whether  sales 
fell  above  or  below  cost.  As  noted  by 
NSC,  it  is  the  Department's  longstanding 
policy  to  conduct  separate  cost  tests  for 
prime  and  non-prime  materials. 
Therefore,  for  the  final  determination, 
the  Department  has  excluded  non-prime 
merchandise  from  its  analysis. 

However,  the  Department  agrees  with 
petitioners  reasoning  as  to  why  some 
sales  should  be  used  in  the  calculation 
of  the  overall  margin  and  continues  to 
use  the  same  analysis  it  did  in  the 
preliminary  determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 


2437  3 


Federal  Register / Vol.  64,  No.  87 / Thursday,  May  6,  1999 /Notices 


spe  id 


sus 

subjecjt 

were 


we  wi 
of  all 
from  J 


wi 

consu 

1999 


liquidation  of  all  entries  of 
merchandise  from  Japan  that 
(  ntered,  or  withdrawn  from 
wareh  ouse,  for  consumption  on  or  eifter 
Noveijiber  21,  1998  (90  days  prior  to  the 

publication  of  the  Preliminary 
Deterifiination  in  the  Federal  Register) 

and  those  companies  which  fall 
underlthe  "all-others"  rate.  In  addition, 
1  continue  to  suspend  liquidation 
( intries  of  subject  merchandise 
ipan  that  were  entered,  or 
thd  awn  from  warehouse,  for 

nption  on  or  after  February  19, 
e  date  of  publication  of  the 
Departnent's  preliminary 
detem  lination)  for  NSC  and  NKK.  We 
r  jfund  cash  deposits  and  release 
for  NSC  and  NKK  for  the  period 
betwei  in  November  21,  1998  and 
Februi  ry  19,  1999  (i.e.,  the  critical 
circun  istemces  period).  The  Customs 
Servic  3  shall  continue  to  require  a  cash 
depos;  t  or  posting  of  a  bond  equal  to  the 
estima  ted  amount  by  which  the  normal 
I  ixceeds  the  U.S.  price  as  shown 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 

notice.  The  weighted-average 
dumpibg  margins  are  as  follows: 
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In  a(  cordance  with  section  735(d)  of 
the  Aci,  we  have  notified  the 

Trade  Commission  ("ITC") 
letermination.  Because  our  final 
is  affirmative,  the  ITC 
Vt  ithin  45  days,  determine  whether 
i  nports  are  materially  injuring,  or 
material  injury  to,  the  U.S. 
If  the  ITC  determines  that 
injury,  or  threat  of  material 
ioes  not  exist,  the  proceeding 
terminated  and  all  securities 
will  be  refunded  or  canceled.  If 
determines  that  such  injury 
eiist,  the  Department  will  issue  an 
ui  nping  duty  order  directing 
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VM  arehouse,  for  consumption  on  or 

effective  date  of  the  suspension 
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material 

injury 

will  be 

posted 

the  ITC 

does 
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Custoris 

duties 

merchandise 

from 

after 

of  liqu:  dation 

This  determination  is  issued  and 
publisi  led  in  accordance  with  sections 
735(d)  and  777(i){l)  of  the  Act. 


■the 


Dated:  April  28,  1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-11286  Filed  5-5-99;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-ai7] 

Oil  Country  Tubular  Goods  from 
Mexico;  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Limit 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  determination  in 
antidumping  duty  administrative  review 
of  oil  country  tubular  goods  from 
Mexico. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  resiJts  of  the 
administrative  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  from  Mexico.  This  review 
covers  the  period  August  1,  1997 
through  July  31,  1998. 

EFFECTIVE  DATE:  May  6,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury  or  Linda  Ludwig,  Office  of  AD/ 
CVD  Enforcement,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-0195  or  482-3833, 
respectively. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  the  Tariff  Act  of  1930,  as  amended, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  preliminary 
results  until  August  31,  1999,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act  of 
1994  (19  U.S.C.  §1675  (a)(3)(A)).  See 
memorandum  to  Robert  S.  LaRussa  from 
Joseph  A.  Spetrini  regarding  the 
extension  of  the  case  deadline,  xxxxxx, 
1999. 

Dated:  April  26,  1999. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary.  Enforcement 
Group  III. 

[FR  Doc.  99-11424  Filed  5-5-99;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-201-810] 

Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Mexico:  Postponement  of 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(Department)  is  extending  by  no  longer 
than  120  days  the  time  limit  of  the 
preliminary  results  of  the  administrative 
review  of  the  countervailing  duty  order 
on  certain  cut-to-length  carbon  steel 
plate  from  Mexico,  covering  the  period 
January  1,  1997,  through  December  31, 
1997,  since  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)). 

EFFECTIVE  DATE:  May  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  or  Eric  Greynolds, 
Office  of  CVD/ AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0984  and  482-6071, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  as  codified  at  19  CFR 
Part  351  (April  1998). 

Background 

On  September  29,  1998,  the 
Department  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  cut-to-length  carbon  steel 
plate  from  Mexico,  covering  the  period 
January  1, 1997,  through  December  31, 
1997  (63  FR  51893).  In  our  notice  of 
initiation,  we  stated  our  intention  to 
issue  the  final  results  of  this  review  no 
later  than  August  31,  1999.  The 
preliminary  results  of  review  are 
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currently  due  no  later  than  May  3,  1999. 
Due  to  the  complexity  of  the  issues  and 
the  fact  that  certain  subsidy  allegations 
are  being  examined  for  the  first  time,  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  this  review 
within  the  time  limits  mandated  by  the 
Act  (19  U.S.C.  1675  (a)(3)(A)). 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order/finding  for  which  a 
review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary 
determination  is  published.  However,  if 
it  is  not  practicable  to  complete  the 
review  within  the  time  period,  section 
751(a)(3)(A)  allows  the  Department  to 
extend  this  time  period  to  a  maximum 
of  365  days  and  180  days,  respectively. 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
frame.  See  Memorandum  from  Bernard 
Carreau  to  Robert  S.  LaRussa, 
"Extension  of  Preliminary  Results: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Mexico,"  dated  April  13,  1999. 

The  deadline  for  issuing  the 
preliminary  results  of  this  review  is  now 
no  later  than  August  31,  1999,  which  is 
the  full  amount  of  time  the  Department 
can  extend  the  prelimineiry  results 
under  section  751(a)(3)(A)  of  the  Act. 
The  deadline  for  issuing  the  final  results 
of  this  review  will  be  no  later  than  120 
days  from  the  publication  of  the 
preliminary  results. 

Dated:  April  13,  1999. 
Bernard  Carreau, 

Deputy  Assistant  Secretary  for  Import 

Administration,  Group  II. 

[FR  Doc.  99-11284  Filed  5-5-99;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  043099B] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  This  request 
is  being  submitted  under  the  emergency 


processing  procedures  of  the  Paperwork 
Reduction  Act. 

Agency.  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Beluga  Whale  Harvest  Report. 

Agency  Form  Numberfs):  None. 

OMB  Approval  Number.  None. 

Type  of  Request:  New  Collection — 
Emergency  Collection  Request. 

Burden:  5  hoiu-s. 

Number  of  Respondents:  10. 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  National  Marine 
Fisheries  Service  will  require  Alaskan 
Natives  who  harvest  beluga  whales  in 
Cook  Inlet  to  report  certain  information 
and  to  submit  the  labeled  jawbones  on 
the  whales  taken.  The  information  will 
be  used  to  evaluate  the  health  and 
stability  of  this  stock  and  to  construct  a 
management  regime  that  will  provide 
for  a  sustainable  subsistence  harvest  by 
Alaskan  Natives. 

Affected  Public:  Individuals. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5033,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
Monday,  May  10,  1999,  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street,  NW,  Washington,  DC 
20503. 

Dated:  April  29, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-11397  Filed  5-5-99;  8:45  am] 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042199A] 

Marine  Mammals;  Rte  No.  782-1355-02 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory,  7600  Sand  Point  Way,  NE., 


Seattle,  WA  98115  has  been  issued  an 
amendment  to  scientific  research  Permit 
No.  782-1355. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Alaska 
Region,  P.O.  Box  21668,  Juneau.  AK 
99802-1668  (907/586-7221). 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson,  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  On  March 
22,  1999,  notice  was  pubhshed  in  the 
Federal  Register  (64  FR  13780)  that  an 
amendment  of  Permit  No.  782-1355, 
issued  July  15,  1997  (62  FR  39826),  had 
been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),and  the  provisions  of  §  216.39  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Permit  No.  782-1355  authorizes  the 
National  Marine  Mammal  Laboratory  to 
take  Pacific  Harbor  seals  (Phoca 
vitulina]  in  the  following  manner: 
harass  during  census  flights;  capture, 
restrain,  measiue  (weight  length,  girth), 
sample  (fhpper  punch,  vibrissa,  blood, 
blubber/muscle  biopsy,  ultra  soimd, 
enema),  radio  tag,  flipper  tag,  and 
release  500  animals;  and  incidentally 
harass  up  to  2500  during  the  conduct  of 
these  activities,  and  during  collection  of 
scat  samples  from  haulouts. 

The  Holder  is  now  authorized  to 
capture,  restrain,  mark  measure,  flipper 
tag,  instnunent,  and  sedate  (when 
necessary),  ringed  seals  (Phoca  hispida): 
and  harass  ringed  seals,  bearded  seals 
[Erignathus  barbatus),  ribbon  seals 
(Phoca  fasciata],  and  spotted  seals 
(Phoca  largha)  during  aerial  stock 
assessments. 

Dated:  April  29,  1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  99-11396  Filed  5-5-99;  B:45  am) 

BILLING  CODE  351&-22-F 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricuttiiral  Advisory  Committee; 
Eighth  Renewal 

The  C(  mmodity  Futures  Trading 
Commis!  ion  has  determined  to  renew 
again  for  a  period  of  two  years  its 
advisory  committee  designated  as  the 

Commo  dity  Futures  Trading 
Commis!  ion  Agricultural  Advisory 
Committ  je."  The  Commission  certifies 
that  the  i  enewal  of  the  advisory 
committi  le  is  in  the  public  interest  in 
connect!  )n  with  duties  imposed  on  the 
Commisi  ion  by  the  Commodity 
Exchang  (  Act,  7  U.S.C.  1,  et  seq.,  as 
amendec 
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ectives  and  scope  of  activities 
icultural  Advisory  Committee 
iduct  public  meetings  and 
n  ports  and  recommendations  on 
issues  af  ecting  agricultural  producers, 
lenders  and  others 
in  or  affected  by  agricultural 
ties  markets,  and  to  facilitate 
communications  between  the 

and  the  diverse  agricultural 
agridulture-related  organizations 
represen  ed  on  the  Committee. 
Comm  ssioner  David  D.  Spears  serves 
Chainpan  and  Designated  Federal 
the  Agricultural  Advisory 
The  Committee's 
member^p  represents  a  cross-section 
of  interested  and  affected  groups 
includin ;  representatives  of  producers, 
processo  rs,  lenders  and  other  interested 
agricultu  ral  groups. 

Intere^ed  persons  may  obtain 
on  or  make  comments  by 
the  Commodity  Futures 
[lommission.  Three  Lafayette 
l|l55  21st  Street,  NW, 
on.  DC  20581. 


(fl 


n 
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Washington.  DC  on  April  29, 
Commission. 


Issued 
1999.  by 
Jean  A.  V\lebb 

Secretary  of  the  Commission. 

<  9-11323  Filed  5-5-99;  8:45  am] 

6351-01-4I 


COJE 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago]  Mercantile  Exchange  Petition 
for  Exer^ption  From  the  Statutory  Dual 
Trading  Prohibition  in  Affected 
Contrac  Markets 


Commodity  Futures  Trading 


AGENCY: 

Commis$ion. 
ACTION 
from  the 
an  affect  3d 


1  Jotice  of  petition  for  exemption 
prohibition  on  duel  trading  in 
contract  market. 


SUMMAm  : 

Exchang  i 


The  Chicago  Mercantile 
("CME"  or  "Exchange")  has 


submitted  to  the  Commodity  Futures 
Trading  Commission  ("Commission")  a 
petition  for  exemption  from  the 
statutory  prohibition  against  dual 
trading  in  two  contract  markets.  The 
petition  requests  an  exemption  for  two 
newly  affected  contract  markets  that 
trade  electronically  on  CME's  Globex: 
system.  Copies  of  the  entire  file, 
including  any  future  submissions,  will 
be  available  to  the  public  upon  request, 
except  to  the  extent  the  Exchange  has 
requested  confidential  treatment. 
ADDRESSES:  Copies  of  the  file  are 
available  from  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.  Washington,  DC 
20581.  Reference  should  be  made  to  the 
CME  Globexz  dual  trading  exemption 
petition  file. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adam  E.  Wemow,  Attorney-Advisor, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581;  telephone:  (202)  418-5042; 
electronic  mail:  awemow@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sections  4j(a)(l)  and  (3)  of  the 
Commodity  Exchange  Act  ("Act")  and 
Commission  Regulation  155.5 
thereunder,  a  board  of  trade  may  submit 
a  petition  to  the  Commission  to  exempt 
any  of  its  affected  contract  markets 
(markets  with  an  average  daily  trading 
volume  equal  to  or  in  excess  of  8,000 
contracts  for  four  consecutive  quarters) 
from  the  prohibition  against  dual 
trading.  Regulation  155.5(d)(6) 
authorizes  the  Director  of  the  Division 
of  Trading  and  Markets  to  publish 
notice  of  each  exemption  petition 
deemed  complete  under  Regulation 
155.5(d)  and  to  make  the  petition 
available  to  the  public  as  required  by 
Section  4j{a)(5)  of  the  Act. 

CME  submitted  a  petition  for  a  dual 
trading  exemption  dated  November  17, 
1998,  and  received  by  the  Commission 
on  November  20,  1998,  for  all  of  its 
contracts  that  electronically  trade  on  the 
Exchange's  Globexj  system.  Presently, 
only  CME's  E-Mini  S&P  500  and 
Eurodollar  futxires  contracts  qualify  as 
affected  contract  markets  for  purposes  of 
the  dual  trading  prohibition. 
Consequently,  the  Commission  only 
will  consider  these  markets  for  an 
exemption. 

Copies  of  the  file  containing  this 
petition  and  supporting  materials,  as 
well  as  any  future  submissions,  except 
to  the  extent  the  Exchange  has  requested 
confidential  treatment  in  accordance 
with  17  CFR  145.9,  are  available  for 
inspection  at  the  Commission's  Office  of 


the  Secretariat,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.  Washington,  DC 
20581,  and  may  be  obtained  by  mail  at 
that  address  or  by  telephone  at  (202) 
418-5100. 

Petition  materials  subject  to  CME's 
request  for  confidential  treatment  may 
be  available  upon  request  pursuant  to 
the  Freedom  of  Information  Act 
("FOL\")  (5  U.S.C.  §552)  and  the 
Commission's  regulations  thereunder 
(17  CFR  Part  145),  except  to  the  extent 
they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  FOIA, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  above  address  in  accordance  with  1 7 
CFR  145.7  and  145.8. 

Application  of  the  prohibition  in  the 
contract  markets  covered  by  the  petition 
has  been  suspended  in  accordance  with 
Commission  Regulation  155.5(d)(5)  and 
will  remain  suspended  until  the  petition 
is  acted  upon. 

Issued  in  Washington,  DC,  on  April  29, 
1999. 

Alan  L.  Seifert, 

Deputy  Director,  Division  ofTmdingand 
Marlceis. 
|FR  Doc.  99-11367  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  6351-01 -M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Application  of  the  KCBT  for 
Designation  as  a  Contract  Market  in 
Western  Natural  Gas  Index  Futures 
Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

SUMMARY:  The  Kansas  City  Board  of 
Trade  (KCBT  or  Exchange)  has  applied 
for  designation  as  a  contract  market  in 
western  natural  gas  index  futures 
contracts.  The  proposal  was  submitted 
under  the  Commission's  45-day  Fast 
Track  procedures.  The  Acting  Director 
of  the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  May  21,  1999. 


ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  KCBT  western  natural  gas 
index  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Joseph  Storer  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
20581,  telephone  (202)  418-5282. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  jstorer@cftc.gov 
SUPPLEMENTARY  INFORMATION:  The 
proposed  designation  application  was 
submitted  pursuant  to  the  Commission's 
Fast  Track  procedures  for  streamlining 
the  review  of  futures  contract  rule 
amendments  and  new  contract 
approvals  (62  FR  10434).  Under  those 
procedures,  the  proposal,  absent  any 
contrary  action  by  the  Commission,  may 
be  deemed  approved  at  the  close  of 
business  on  June  7,  1999,  45  days  after 
receipt  of  the  proposal.  In  view  of  the 
limited  review  period  imder  the  Fast 
Track  procedures,  the  Conmiission  has 
determined  to  publish  for  public 
comment  notice  of  the  availability  of  the 
terms  and  conditions  for  15  days,  rather 
than  30  days  as  provided  for  proposals 
submitted  under  the  regular  review 
procedures. 

Copies  of  the  proposed  contract  terms 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW. 
Washington,  DC  20581.  Copies  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address, 
by  phone  at  (202)  418-5100,  or  via  the 
internet  on  the  CFTC  website  at 
www.cftc.gov  under  "What's  New  & 
Pending". 

Other  materials  submitted  by  the 
KCBT  in  support  of  the  proposal  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1997)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  1 7 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 
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Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  3ie 
proposal,  or  with  respect  to  other 
materials  submitted  by  the  KCBT. 
should  send  such  comments  to  Jean  A. 
Webb,  Secretary,  Conmiodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  21st  Street  NW,  Washington.  DC 
20581  by  the  specified  date. 

Issued  in  Washington,  DC.  on  April  28. 
1999. 

John  R.  Mieike, 

Acting  Director. 

[FR  Doc.  99-11322  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  S351-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

agency:  Deputy  Chief  of  Staff  for 
Personnel  (DAPE-ZXI-RM),  DoD. 
ACTION:  Notice. 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Department 
of  the  Army  annoimces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  6.  1999. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  United  States  Total  Army  Personnel 
Command,  ATTN:  TAPC-OPD-C 
(Annette  Bush),  200  Stovall  Street, 
Alexandria,  Virginia  22332-0413. 
Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 


Department  of  the  Army  Reports 
clearance  officer  at  (703)  614-0454. 

Title,  Associated  Form,  and  OMB 
Number:  Application  and  Contract  for 
Establishment  of  a  Junior  Reserve 
Officers'  Training  Corps  Unit.  DA  Form 
3126.  OMB  Number  0702-0021. 

Needs  and  Uses:  The  DA  Form  3126 
will  be  initiated  by  the  school  desiring 
to  host  a  unit  and  coimtersigned  by  a 
representative  of  the  Secretary  of  the 
Army.  The  contract  (DA  Form  3126)  is 
necessary  to  establish  a  mutual 
agreement  between  the  secondary 
institution  and  the  U.S.  Government 
while  keeping  within  the  parameters  of 
the  law.  The  data  provided  on  the 
application  is  used  to  determine  which 
school  will  be  selected. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Annual  Burden  Hours:  70. 

Number  of  Respondents:  70. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  1  hour. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Educational  institutions  desiring  to  host 
a  Junior  ROTC  unit  may  apply  by  using 
a  DA  Form  3126.  The  DA  Form  3126 
documents  the  agreement  and  becomes 
a  contract  signed  by  both  the  institution 
and  the  U.S.  Government.  The  DA  Form 
3126  provides  information  on  the 
school's  facilities  and  states  specific 
conditions  if  a  JROTC  unit  is  placed  at 
the  institution.  The  data  provided  on 
the  application  is  used  to  determine 
which  school  will  be  selected. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-11411  Filed  5-5-99:  8:45  am] 

BiLUNG  CODE  SnO-OS-P 


DEPARMENT  OF  DEFENSE 

Corps  of  Engineers 

Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Dade  County  Beach 
Erosion  Control  and  Hurricane 
Protection  Project,  for  a  Test  Beach  Fill 
Using  a  Domestic  Upland  Sand  Source 
Based  on  a  Generic  Sand  Specification 

AGENCY:  Army  Corps  of  Engineers, 
Department  of  Defense. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement  for  the  Dade  County  Beach 
Erosion  Control  and  Hurricane 
Protection  Project,  for  a  Test  Beach  Fill 
using  a  domestic  upland  sand  source. 
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The  SOI  rce  of  sand  will  be  detennined 
from  pr  aspective  contractor  proposals 
based  on  a  generic  sand  specification 
develoj  ed  by  the  Jacksonville  District. 
The  stu  dy  is  a  cooperative  effort 
between  the  U.S.  Army  Corps  of 
Engine<  rs  and  the  Dade  County 
Departi  lent  of  Environmental  Resources 
Managament  (DERM),  the  non- Federal 
sponsoi  for  the  project. 
FOR  FUflTHER  INFORMATION  CONTACT: 
Kenneth  Dugger,  904-232-1686, 
Enviroi  mental  Branch,  Plaxming 
Division.  PO  Box  4970,  Jacksonville, 
Florida  32232-0019. 
SUPPLEI  lENTARY  INFORMATION:  The  Beach 
Erosion  Control  and  Hurricane 
Protecti  on  (BEC  &  HP)  Project  for  Dade 
County  Florida  was  authorized  by  the 
Flood  C  ontrol  Act  of  1968.  The 
authori  ted  project  provides  for  the 
nourish  ment  of  9.3  miles  of  shoreline 
betweei  i  Government  Cut  and  Bakers 
Haulov  sr  Inlet  and  for  the  nourishment 
of  1 .2  n  iles  of  shoreline  at  Haulover 
Beach  I  ark.  The  Supplemental 
Appropriations  Act  of  1985  and  the 
Water  F  esources  Development  Act  1986 
(Pub.  L,  99-662)  provided  authority  for 
extending  the  northern  limit  of  the 
authorised  project  to  include  the 
constru  :tion  of  protective  beach  along 
the  2.5  nile  reach  of  shoreline  north  of 
Haulovi  sr  Beach  Park  (Sunny  Isles)  and 
for  peri  jdic  nourishment  of  the  of  the 
overall  project  for  50  years. 

Offsh  are  borrow  sources  of  beach 
quality  sediment  along  the  Dade  County 
shoreline  have  been  almost  completely 
deplete  i,  and  alternative  sources  of 
materia  I  will  be  required  in  the  near 
futiu-e  1 3  provide  continued 
renouri  shment  of  the  project.  Although 
sedimei  it  from  offshore  borrow  sites  has 
traditio  aally  been  used  for  project 
renouri  shment,  the  use  of  sand  from 
other  sc  urces  may  provide  an  effective 
altemal  ive  for  future  renourishment 
requirements. 

The  I  iirpose  of  the  test  fill,  in 
addition  to  providing  nourishment  to  an 
eroded  portion  of  the  Federal  project 
along  n  )rthem  Miami  Beach,  is  to 
evaluat ;  the  economic,  engineering  and 
environ  mental  performance  of  an 
upland  sand  source  on  the  beach 
erosion  control  project. 

The  I  roposed  test  fill  site  would  be 
located  along  northern  Miami  Beach, 
and  would  extend  along  approximately 
1.5  mill  !s  of  shoreline  which  has  been 
an  eros  onal  area  since  the  project  was 
constructed.  The  proposed  site  is 
located  far  from  adjacent  inlets,  and  no 
signific  ant  structures  exist  in  this 
vicinity  to  disrupt  the  "natural"  coastal 
process  es.  The  total  volume  of  the  test 
fill  is  e:  ipected  to  be  approximately 


600,000  cubic  yards.  The  currently 
proposed  location  for  the  test  fill  is 
between  83rd  and  63rd  Streets  in  Miami 
Beach  (DEP  monuments  R-36  to  R-47). 
The  exact  source  of  sand  for  the  test 
beach  would  be  determined  during  the 
procurement  process.  Sand  sources 
proposed  by  contractors  would  have  to 
meet  a  set  of  generic  sand  specifications 
and  pass  a  screening  process  for  sand 
characteristics  and  potential 
environmental  impacts. 

In  order  to  evaluate  the  performance 
of  the  test  fill,  a  monitoring  program 
will  be  established.  The  monitoring 
program  would  consist  of  physical 
surveys,  sediment  sampling  and 
analysis,  and  aerial  photography.  In 
addition,  environmental  monitoring  of 
the  test  fill  would  be  performed.  The 
environmental  studies  would  focus 
mainly  on  the  impacts  of  the  material  on 
sea  turtle  nesting  and  benthic  infaunal 
communities. 

Alternatives:  At  this  time,  the  only 
known  alternative  to  performing  the  test 
beach  fill  is  not  performing  the  test  or 
the  no-action  alternative. 

Issues:  The  EIS  will  consider  impacts 
on  coral  reefs  and  other  hardbottom 
communities,  endangered  and 
threatened  species,  shore  protection, 
water  quality,  aesthetics  and  recreation, 
fish  and  wildlife  resources,  cultural 
resources,  energy  conservation,  socio- 
economic resources,  and  other  impacts 
identified  through  scoping,  public 
involvement,  and  interagency 
coordination. 

Scoping:  A  copy  of  this  notice  will  be 
sent  to  interested  parties  to  initiate 
scoping.  All  parties  are  invited  to 
participate  in  the  scoping  process  by 
identifying  any  additional  concerns  on 
issues,  studies  needed,  alternatives, 
procedures,  and  other  matters  related  to 
the  scoping  process.  At  this  time,  there 
are  no  plans  for  a  public  scoping 
meeting. 

Public  Involvement:  We  invite  the 
participation  of  eiffected  Federal,  state 
and  local  agencies,  affected  Indian 
tribes,  and  other  interested  private 
organizations  and  parties. 

Coordination:  The  proposed  action  is 
being  coordinated  with  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  and  the 
National  Marine  Fisheries  Service  under 
Section  7  of  the  Endangered  Species 
Act,  with  the  FWS  under  the  Fish  and 
Wildlife  Coordination  Act,  and  with  the 
State  Historic  Preservation  Officer.  In 
addition,  we  have  coordinated  with  the 
Florida  Department  of  Environmental 
Protection,  the  dredging  industry, 
academic  experts,  and  other  interests  on 
this  matter. 

Other  Environmental  Review  and 
Consultation:  The  proposed  action 


would  involve  evaluation  for 
compliance  with  guidelines  pursuant  to 
section  404Cb)  of  the  Clean  Water  Act; 
application  (to  the  State  of  Florida)  for 
Water  Quality  Certification  pursuant  to 
section  401  of  the  Clean  Water  Act: 
certification  of  state  lands,  easements, 
and  rights  of  way;  and  determination  of 
Coastal  Zone  Management  Act 
consistency. 

Agency  Role:  As  the  non-Federal 
sponsor  and  leading  local  expert;  DERM 
will  provide  extensive  information  and 
assistance  on  the  resources  to  be 
impacted,  mitigation  measures,  and 
alternatives. 

DEIS  Preparation:  It  is  estimated  that 
the  DEIS  will  be  available  to  the  public 
on  or  about  July  16,  1999.  We  plan  to 
post  the  DEIS  on  the  environmental 
documents  page  of  the  Jacksonville 
District's  web  site  (http//vvrvvw.saj. 
usace.army.mil/pd/env-doc.htm). 

Dated:  April  22,  1999. 
James  C.  Duck, 

Chief,  Planning  Division. 

[PR  Doc.  99-11409  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  3710-AJ-M 


DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  Meeting  (FICC) 

AGENCY:  Federal  Interagency 

Coordinating  Council,  Department  of 

Education. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council,  and  invites 
people  to  participate.  Notice  of  this 
meeting  is  required  under  section  644(c) 
of  the  Reauthorization  Individuals  with 
Disabilities  Education  Act  (IDEA)  and  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  this  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities. 

DATE  AND  TIME:  Thursday,  June  10, 1999, 
fi-om  1:00  p.m.  to  4:30  p.m. 
ADDRESS:  Holiday  Inn,  550  C  Street, 
S.W.,  Washington,  D.C.  20202,  near  the 
Federal  Center  Southwest  and  L'Enfant 
metro  stops. 

FOR  FURTHER  INFORMATION  CONTACT: 
Libby  Doggett  or  Kim  Lawrence,  U.S. 
Department  of  Education,  330  C  Street, 
SW,  Room  3080,  Switzer  Building, 
Washington,  DC  20202-2644. 
Telephone:  (202)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
9754. 


SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  644(c)  of  the  Reauthorization 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1484a).  The  Council  is 
established  to:  (1)  Minimize  duplication 
across  Federal,  State  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
cmd  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joi»t  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services. 

The  FICC  will  attend  to  ongoing  work 
including  reports  from  a  technical 
assistance  survey  and  a  Department  of 
Defense  Task  Force.  A  list  of  Minimum 
Health  Benefits  for  Children  with 
Disabilities,  which  has  been  distributed 
to  agencies  and  other  organizations  for 
comment,  will  be  considered.  A 
presentation  by  Marie  Bristol  on  autism 
will  also  be  held.  New  Family 
Representatives  will  be  introduced. 

To  request  a  packet  of  materials  or 
accommodations  such  as  interpreters  for 
persons  who  are  hearing  impaired, 
materials  in  Braille,  large  print,  or 
cassette  please  call  Kim  Lawrence  at 
(202)  205-5507  (voice)  or  (202)  205- 
9754  (TDD)  my  May  21,  1999. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  330  C 
Street,  SW,  Room  3080,  Switzer 
Building,  Washington.  DC  20202-2644, 
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from  the  hours  of  9  a.m.  to  5  p.m., 
weekdays,  except  Federal  Holidays. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Service. 
[FR  Doc.  99-11417  Filed  5-05-99;  8:45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-121-A] 

Application  To  Export  Electric  Energy; 
Electric  Clearinghouse,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Electric  Clearinghouse,  Inc. 
(ECI)  has  applied  for  renewal  of  its 
authority  to  transmit  electric  energy 
from  the  United  States  to  Mexico 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  June  7,  1999. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586--1708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  On 
February  24,  1997,  the  Office  of  Fossil 
energy  (FE)  of  the  Department  of  Energy 
(DOE)  authorized  ECI  to  transmit 
electric  energy  from  the  United  States  to 
Mexico  as  a  power  marketer  using  the 
international  electric  transmission 
facilities  of  San  Diego  Gas  and  Electric 
Company,  El  Paso  Electric  Company, 
Central  Power  and  Light  Company  and 
Comision  Federal  de  Electricidad,  the 
national  electric  utility  of  Mexico.  That 
two-year  authorization  expired  on 
February  24,  1999.  On  April  8,  1999, 
ECI  filed  an  application  with  FE  for 
renewal  of  this  export  authority  and 
requested  that  the  Order  be  issued  for  a 
5-year  term. 

DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  EA-121. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 
documentation  of  a  categorical 


exclusion  in  the  FE  Docket  EA-121 
proceeding. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.21 1  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  ECI's  request  to  export 
to  Mexico  should  be  clearly  marked 
with  Docket  EA-121-A.  Additional 
copies  are  to  be  filed  directly  with 
Daniel  A.  King.  Esq.,  Electric 
Clearinghouse,  Inc.,  805  15th  Street, 
N.W.,  Suite  510-A.  Washington,  D.C. 
20005-2207  and  Kathryn  L.  Patton,  Esq.. 
Electric  Clearinghouse,  Inc.,  1000 
Louisiana,  Suite  5800.  Houston,  TX 
77002-5050. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  D.C.  on  April  30. 
1999. 

Anthony  J.  Como, 

Manager.  Electric  Power  Regulation.  Office 
of  Coal  &■  Power  Im/Ex,  Office  of  Coal  S- 
Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  99-11404  Filed  5-5-99:  8:45  am) 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation  Policy;  Proposed 
Subsequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  The  Department  is  providing 
notice  of  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Energy  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  Staios  of 
America  and  the  Government  of  the 
Republic  of  Korea  Concerning  Civil 
Uses  of  Atomic  Energy.  This  notice  is 
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4ued  under  the  authority  of 
31  of  the  Atomic  Energy  Act  of 
amended  (42  U.S.C.  2160). 
V  bsequent  arrangement  RTD/ 
concerns  the  retransfer  of  one 
uranium  fuel  bundle  (one 
36-Element.  another  type 
18-Element)  consisting  of 
^rams  of  uranium,  of  which 
of  the  isotope  U-235  is 
to  less  than  20  percent,  from 
Republic  of  Korea  for  use  as 
fueling  for  the  HANARO 
reactor.  This  material  is  U.S. 
thus  requires  U.S.  approval 
fer  to  a  third  country. 

ance  with  Section  131  of  the 
nergy  Act  of  1954,  as  amended, 
determined  that  this 
I  snt  arrangement  will  not  be 
to  the  common  defense  and 


s  jbsequent  arrangement  will 
no  sooner  than  fifteen  days 
date  of  publication  of  this 


\pril  30,  1999. 
Department  of  Energy. 
Fei. 
Director,  International  Policy  and 
division.  Office  of  Arms  Control  and 

ion. 
)9-11405  Filed  5-5-99;  8:45  am) 

8450-01-P 


CCDE  I 


DEPART  MENT  OF  ENERGY 

Bonnev  He  Power  Administration 

Opportunity  for  Public  Comment, 
Regarding  Bonneville  Power 
Administration's  Subscription,  Power 
Sales  to  Customers  and  Customers' 
Sales  of  Firm  Resources 

agency:  Bonneville  Power 

Admini!  tration  (BPA).  DOE. 

ACTION:  "Jotice  of  draft  policy  proposal. 


SUMMAR' ':  BPA  is  publishing  a  draft 
policy  p  roposal  for  addressing  certain 
issues  u  ider  sections  5(b)  and  9(c)  of 
the  Nort  iwest  Electric  Power  Planning 
and  Con  servation  Act,  (the  Northwest 
Power  A  ct).  Pub.  L.  96-501,  and  section 
3{d)  of  t  le  Act  of  August  31,  1964  (the 
Northwi  St  Preference  Act).  Pub.  L.  88- 
552,  regu'ding  the  amount  of  Federal 
power  a  customer  may  purchase  under 
BPA  sutscription  power  sales  contracts. 

BPA  i !  initiating  development  of  a 
policy  t  lat  will  provide  policy  guidance 
on  impl  jmentation  of  the  Power 
Subscri  ition  Strategy  under  applicable 
statutes  ind  describe  how  certain 
factual  (  eterminations  needed  for  BPA 
subscrif  tion  power  sales  contracts  will 
be  made . 


DATES:  Public  meeting  dates:  May  27, 
1999,  and  June  2,  1999.  Close  of 
comment  date:  June  11, 1999. 

ADDRESSES:  If  you  are  interested  in 
commenting  on  the  policy  proposal 
regarding  the  amount  of  Federal  power 
a  customer  may  purchase  under  BPA 
subscription  power  sales  contracts,  you 
have  several  options. 

1 .  You  can  send  written  comments  to 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland,  OR  97212,  or  you 
can  fax  comments  to  (503)  230-4019.  If 
you  wish  to  send  your  comments 
electronically,  email  comments  to: 
comment@bpa.gov.  Comments  must  be 
received  by  close  of  business  Friday, 
June  11,  1999. 

2.  You  also  can  attend  one  or  both  of 
the  two  public  comment  meetings.  One 
meeting  will  be  held  on  Thursday,  May 
27,  1999,  in  Spokane,  Washington,  at 
Cavanaugh's  Inn  at  the  Park,  303  W. 
North  River  Drive.  Another  meeting  will 
be  held  in  Portland,  Oregon,  on 
Wednesday,  June  2,  1999,  at  the 
Sheraton  Portland  Airport  Hotel,  at  8235 
NE  Airport  Way.  Both  meetings  will 
begin  at  10:00  a.m.  Comments  also  will 
be  collected  on  BPA's  Standards  for 
Service  proposal.  If  any  additional 
meetings  are  scheduled,  the  information 
will  be  posted  on  the  web  site  listed 
below. 

http://www.bpa.gov/Power/subscription 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Hansen,  Public  Involvement 
and  Information  Specialist,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon  97208-3621, 
telephone  (503)  230-4328  or  1-800- 
622—4519.  Information  can  also  be 
obtained  from  your  BPA  Account 
Executive  or  from: 

Ms.  Ruth  Bennett,  Acting  Vice 
President,  Power  Marketing,  905  NE 
11th,  P.O.  Box  3621,  Portland,  OR 
97208,  telephone  (503)  230-7640 

Mr.  Rick  Itami,  Manager,  Eastern  Power 
Business  Area,  707  W.  Main  Street, 
Suite  500,  Spokane,  WA  99201, 
telephone  (509)  358-7409 

Mr.  John  Elizalde,  Acting  Manager, 
Western  Power  Business  Area,  700  NE 
Multnomah,  Suite  400,  Portland,  OR 
97232.  telephone  (503)  230-7597 

SUPPLEMENTARY  INFORMATION:  On 

December  21,  1998.  BPA  published  its 
Power  Subscription  Strategy  and  Record 
of  Decision  for  selling  Federal  power 
under  new  contracts  with  its  public 
utility,  investor-owned  utility  and  direct 
service  industrial  customers.  The  Power 
Subscription  Strategy  stated  overall 
policies  for  determining  the  amount  of 
power  that  would  be  offered  to  Pacific 
Northwest  public  utilities  and  investor- 


owned  utilities  under  section  5(b)(1)  of 
the  Northwest  Power  Act. 

This  Federal  Register  Notice  presents 
BPA's  draft  proposal  for  implementing 
the  Power  Subscription  Strategy  under 
its  post-2001  power  sales  contracts.  The 
proposal  recommends  contract 
mechanisms  for  determining  the  amount 
of  electric  power  BPA  will  offer  to 
public  and  investor-owned  utilities.  It 
also  proposes  contract  mechanisms  for 
determining  the  amount  of  electric 
power  BPA  will  offer  investor-owned 
utilities,  based  on  a  firm  power 
requirement  load,  in  settlement  of  their 
rights  to  service  under  the  residential 
exchange  program  created  under  section 
5(c)  of  the  Northwest  Power  Act.  Based 
on  section  3(d)  of  the  Northwest 
Preference  Act  and  9(c)  of  the  Northwest 
Power  Act,  the  proposal  recommends 
principles  for  determining  the  effect  a 
customer's  sale  of  its  non-Federal  firm 
resources  may  have  on  the  amount  of 
Federal  power  that  BPA  will  offer  to  the 
customer  under  its  BPA  power  sales 
contract. 

The  Northwest  Power  Act  provisions 
are: 

5(b)(1)  Whenever  requested,  the 
Administrator  shall  offer  to  sell  to  each 
requesting  public  body  and  cooperative 
entitled  to  preference  and  priority  under  the 
Bonneville  Project  Act  of  1937  [16  U.S.C.  832 
et  seq.]  and  to  each  requesting  investor- 
owned  utility  electric  power  to  meet  the  firm 
power  load  of  such  public  body,  cooperative 
or  investor-owned  utility  in  the  region  to  the 
extent  that  such  firm  power  load  exceeds — 

(A),  the  capability  of  such  entity's  firm 
peaking  and  energy  resources  used  in  the 
year  prior  to  December  5.  1980,  to  serve  its 
firm  load  in  the  region,  and 

(B).  Such  other  resources  as  such  entity 
determines,  pursuant  to  contracts  under  this 
chapter,  will  be  used  to  serve  its  firm  load 
in  the  region. 

5(b)(1)  In  determining  the  resources  which 
are  used  to  serve  a  firm  load,  for  purposes  of 
subparagraphs  (A)  and  (B),  any  resources    . 
u.sed  to  serve  a  firm  load  under  such 
subparagraphs  shall  be  treated  as  continuing 
to  be  so  used,  unless  such  use  is 
discontinued  with  the  consent  of  the 
Administrator,  or  unless  such  use  is 
discontinued  because  of  obsolescence, 
retirement,  loss  of  resource,  or  loss  of 
contract  rights.  16  U.S.C.  839c(b)(l) 

9(c)  Any  contract  of  the  Administrator  for 
the  sale  or  exchange  of  electric  power  for  use 
outside  the  Pacific  Northwest  shall  be  subject 
to  limitations  and  conditions  corresponding 
to  those  provided  in  sections  2  and  3  of  the 
Act  of  August  23.  1964  (16  U.S.C  837a  and 
837b)  for  any  contract  for  the  sale,  delivery, 
or  exchange  of  hydroelectric  energy  or 
peaking  capacity  generated  within  the  Pacific 
Northwest  for  use  outside  the  Pacific 
Northwest.  In  applying  such  sections  for  the 
purposes  oflhis  subsection,  the  term 
"surplus  energy"  shall  mean  electric  energy 
for  which  there  is  no  market  in  the  Pacific 
Northwest  at  any  rate  established  for  the 


disposition  of  such  energy,  and  the  term 
"surplus  peaking  capacity"  shall  mean 
electric  peaking  capacity  for  which  there  is 
no  demand  in  the  Pacific  Northwest  at  the 
rate  established  for  the  disposition  of  such 
capacity.  The  authority  granted,  and  duties 
imposed  upon,  the  Secretary  by  sections  5 
and  7  of  such  Act  (16  U.S.C'  837d  and  837f) 
[16  U.S.C.  837d  and  837f]  shall  also  apply  to 
the  Administrator  in  connection  with 
resources  acquired  by  the  Administrator 
pursuant  to  this  chapter.  The  Administrator 
shall,  in  making  any  determination,  under 
any  contract  executed  pursuant  to  section 
839c  of  this  title,  of  the  electric  power 
requirements  of  any  Pacific  Northwest 
customer,  which  is  a  non-Federal  entity 
having  its  own  generation,  exclude,  in 
addition  to  hydroelectric  generated  energy 
excluded  from  such  requirements  pursuant  to 
section  3(d)  of  such  Act  (16  U.S.C.  837b(d)), 
any  amount  of  energy  included  in  the 
resources  of  such  customer  for  service  to  firm 
loads  in  the  region  if(1)  such  amount  was 
disposed  of  by  such  customer  outside  the 
region,  and  (2)  as  a  result  of  such  disposition, 
the  firn.  energy  requirements  of  such 
customer  other  customers  of  the 
Administrator  are  increased.  Such  amount  of 
energy  shall  not  be  excluded,  if  the 
Administrator  determines  that  through 
reasonable  measures  such  amount  of  energy 
could  not  be  conserved  or  otherwise  retained 
for  service  to  regional  loads.  The 
Administrator  may  sell  as  replacement  for 
any  amount  of  energy  so  excluded  only 
energy  that  would  otherwise  be  surplus.  16 
U.S.C.  389f(c)  (emphasis  supplied). 

The  Northwest  Preference  Act 
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provision  is: 

3(d)  The  Secretary,  in  making  any 
determination  of  the  energy  requirements  of 
any  Pacific  Northwest  customer  which  is  a 
non-Federal  utility  having  hydroelectric 
generating  facilities,  shall  exclude  anv 
amounts  of  hydroelectric  energy  generated  in 
the  Pacific  Northwest  and  disposed  of 
outside  the  Pacific  Northwest  by  the  utility 
which,  through  reasonable  measures,  could 
have  been  conserved  or  otherwise  kept 
available  for  the  utility's  own  needs  in  the 
Pacific  Northwest.  The  Secretary  may  sell  the 
utility  as  a  replacement  therefor  only  what 
would  otherwise  be  surplus  energy.  16  U.S.C. 
837b(d). 

Net  Requirements 

The  term  "net  requirement"  means 
the  amount  of  Federal  power  that  a 
public  utility,  cooperative  or  investor- 
owned  utility  is  entitled  to  parchase 
from  BPA  to  serve  its  regional 
consumers'  loads.  The  definition  is 
based  on  section  5(b)(1)  of  the 
Northwest  Power  Act  of  1980  under 
which  BPA  offers  to  sell  firm  power  in 
excess  of  a  customer's  own  firm 
resources.  In  calculating  net 
requirements  obligation  to  any 
customer.  Congress  directed  BPA  to 
consider  exports  of  the  customer's  non- 
Federal  resources  outside  the  Pacific 
Northwest.  These  considerations  are 


based  on  section  9(c)  of  the  Northwest 
Power  Act  as  well  as  section  3(d)  of  the 
Northwest  Preference  Act. 

The  method  of  calculating  net 
requirements  is  an  important  issue 
because  it  determines  the  amount  of 
Federal  power  an  eligible  customer  can 
receive  for  its  firm  consumer  loads  in 
the  region.  Section  5(b)(1)  of  the 
Northwest  Power  Act  says  that  a  BPA 
customer  is  entitled  to  purchase  an 
amount  of  cost-based  Federal  power 
needed  to  meet  its  net  requirement.  A 
customer's  net  requirement  is  equal  to 
the  difference  between  its  regional 
consumer  firm  loads  and  the  amount  of 
its  non-Federal  generation  and  firm 
power  purchase  contracts  that  the 
customer  uses  to  serve  those  loads. 

BPA  first  implemented  the  net 
requirements  mandate  of  the  Northwest 
Power  Act  through  mechanisms  in  its 
1981  contracts  including  the  Firm 
Resource  Exhibit  (FRE),  the  Assured 
Capability  Exhibit  and  other  contract 
provisions.  A  FRE  is  a  list  of  firm 
resources  to  be  used  by  the  customer  in 
serving  its  regional  load.  A  firm 
resource  is  one  that  can  contribute  a 
specific  amount  of  electricity  for 
operational  and  power  planning 
purposes  to  serve  a  customer's  loads. 
All  of  the  current  power  sales  contracts 
negotiated  in  1981  will  terminate  by 
October  1,  2001  and  must  be  replaced. 
The  wholesale  electricity  market  has 
undergone  major  changes  since  1981.  As 
a  result,  this  is  only  the  second  time, 
since  the  Northwest  Power  Act  became 
law  that  BPA  has  addressed  the  issue  of 
how  net  requirements  should  be 
determined  for  its  utility  customers. 

The  Context:  Net  Requirements  in  a 
Changing  Market 

.  In  1992  Congress  passed  the  National 
Energy  Policy  Act  deregulating  the 
wholesale  power  side  of  the  electric 
industry.  BPA  sells  Federal  power  at 
wholesale  under  contracts  with  eligible 
customers.  Deregulation  has  changed 
the  playing  field  of  the  wholesale 
electricity  marketplace  causing  BPA  and 
other  utilities  to  change  the  way  they  do 
business.  These  changes  have  forced 
BPA  to  re-assess  how  it  implements 
sections  5(b)  and  9(c)  of  the  Northwest 
Power  Act  and  3(d)  of  the  Northwest 
Preference  Act.  The  following  provides 
a  general  overview  of  the  context  of 
these  changes  and  how  they  may  affect 
BPA's  determinations  of  a  customer's 
net  requirements. 

The  Market  as  a  Firm  Resource 

In  1981  relatively  few  BPA  customers 
owned  generating  resources  that  were 
used  to  serve  a  portion  of  their  load.  The 
operation  of  most  of  these  resources  was 


managed  by  the  region  through  the 
Pacific  Northwest  Coordination 
Agreement  as  if  all  of  the  region's 
Federal  and  non-Federal  generating 
resources  were  operated  by  a  single 
utility.  The  region's  utilities  knew  who 
owned  what  resources  and  what  loads 
they  served.  Increasingly,  BPA's  utility 
customers  are  relying  less  on  generation 
and  more  on  market  power  purchases  to 
serve  their  firm  consumer  loads.  Others 
have  developed  new  generation 
resources  which  they  have  chosen  not  to 
apply  to  their  consumer  load  and  do  not 
specify  in  their  Firm  Resource  Exhibit 
in  their  current  BPA  power  sales 
contract.  Most  investor-owned  utilities 
have  not  taken  their  consumer  load 
service  from  BPA  and  have  not  made 
power  purchases  under  the  1981 
contracts.  In  1996,  BPA  offered  a 
number  of  contract  amendments  to  its 
public  utility  customers  allowing  them 
to  reduce  their  purchases  fi-om  BPA  and 
serve  a  portion  of  their  load  from  the 
wholesale  marketplace.  These  examples 
mean  that  BPA,  working  with  customers 
and  other  regional  constituents,  needs  to 
re-assess  how  a  customer's  use  of  the 
marketplace  should  be  factored  into 
BPA's  calculation  of  net  requirements. 

Separation  of  Utilities '  Transmission 
and  Power  Sales  Business  Lines 

The  purpose  of  passage  of  the  Energy 
Policy  Act  of  1992  was  deregulation  of 
the  wholesale  electricity  market.  Federal 
Energy  Regulatory  Commission  orders 

888  and  889  accelerated  this  process. 
Among  the  requirements  of  FERC  order 

889  is  that  utilities  functionally  separate 
their  transmission  and  power  marketing 
business  lines  so  that  a  utility's  power 
marketing  business  has  access  to  no 
more  information  about  its  transmission 
system  than  any  other  participant  in  the 
market.  The  intent  of  functional 
separation  is  to  encourage  full 
competition  in  the  wholesale  electricity 
market  by  providing  all  marketers  equal 
access  to  the  means  of  delivery.  BPA  has 
chosen  to  voluntarily  comply  with  the 
FERC  orders.  One  of  the  ways  BPA 
identified  a  customer's  export  of  its  non- 
Federal  resources  when  determining  a 
customer's  power  requirements  under 
its  1981  contracts  was  by  examining 
transmission  schedules  of  non-Federal 
utilities  to  other  utilities  outside  the 
Northwest.  Under  FERC  order  889, 
BPA's  Power  Business  Line  no  longer 
has  access  to  this  information. 

Retail  Load  Loss  for  BPA  Customers 

Changes  are  occurring  in  the  retail 
electricity  industry  as  well  as  in  the 
wholesale  market.  In  most  states  each 
utility  has  a  service  area  in  which  it  is 
the  exclusive  supplier  of  electric  service 
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consimiers.  BPA  sells  its  power 
utilities  on  a  wholesale  basis 
resell  the  electricity  to  their 
consumers.  Under  retail  electric 
deregulation,  a  utility  may 
to  operate  its  distribution 
but  other  marketers  may 
to  supply  electricity  to 

commercial  and  industrial 
consunlers.  The  substitution  of  electric 
luppliers  raises  a  risk  of  retail 
for  some  BPA  customers.  As 
deregulate  their  retail 
markets,  the  effect  of  retail 
on  a  customer's  net 

in  the  region  becomes 
y  important.  One  concern  is 
th(t  loss  of  industrial  and 
conunef-cial  load  by  a  BPA  customer 

BPA's  obligation  to  provide 
load  service.  The 
Power  Act  does  not 
between  the  various  types  of 
loads  when  calculating  BPA's 
Loss  of  load  service 
I  itility  to  another  provider  may 
total  amount  of  power  a 
could  continue  to  buy  from 
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Effects  |)/  Sales  of  Generating  Resources 
Assets  on  Net  Requirements 

1  esult  of  deregulation,  some 
have  sold  or  are  likely  to  sell 
resources  on  the  market 
have  historically  been  dedicated 
to  serve  Northwest  retail 
load.  The  buyers  of  these 
will  likely  sell  their  output  for 
est  price  they  can  receive,  either 
outside  of  the  region. 
,  BPA  is  required  to  make 
ieterminations  regarding  the 
( ertain  resources  and  its  effect  on 
s  srvice  obligations  to  all 

and  BPA's  cost-based  rates. 
9(c)  of  the  Northwest  Power  Act 
ion  3(d)  of  the  Regional 

Act  require  that  BPA  reduce 
of  power  a  utility  receives 
BPA  contracts  based  on 
regarding  its  exports  out  of  the 
Ilomplying  with  this  legal 
in  a  competitive  market  is 
njore  complex  now  than  when  the 
e  market  was  regulated  and 

comparatively  few  customers 
-Federal  generating  resources, 
utilities  have  decioed  to  sell 
of  their  electricity  supply  and 
ion  businesses  in  certain  parts 
region.  In  certain  instances,  new 
j  ower  entities  are  forming  and 
to  take  over  the  business 
provided  by  investor-owned 
Section  5(b)(1)  directs  BPA  to 
to  meet  the  firm  power  loads 
customer  in  the  Pacific 
wfcst.  BPA  must  address  how 
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changes  will  be  made  to  the  amounts  of 
power  BPA  sells  a  customer  when  that 
customer  no  longer  serves  a  particular 
regional  load  or  serves  new  loads. 

Proposed  Principles 

BPA  is  offering  the  following  draft 
proposal  as  an  approach  to  determining 
firm  power  net  requirements 
obligations.  It  is  intended  to  answer  the 
following  general  questions: 

1.  In  negotiating  a  new  post-2001 
power  sales  subscription  contract,  how 
should  BPA  determine  a  customer's  net 
requirement  based  on  the  customer's 
use  of  firm  resources  and  its  consumer 
loads? 

2.  How  will  changes  in  a  customer's 
net  requirement  be  made  during  the 
terra  of  its  subscription  contract? 

3.  How  will  BPA  determine,  as 
required  by  section  9(c)  of  the 
Northwest  Power  Act  and  section  3(d)  of 
the  Regional  Preference  Act,  the  effect  of 
a  customer's  export  of  its  resources  on 
BPA's  net  requirements  obligation  to 
supply  power  to  the  customer? 

4.  How  should  BPA  implement  its 
policy  on  the  factual  determinations  for 
treatment  of  customer's  firm  resources 
under  its  statutes? 

I.  Initial  Determination  of  Net 
Requirements 

In  the  remainder  of  this  notice, 
proposed  principles  are  in  regular  type 
with  explanatory  material  in  italic. 

This  section  describes  how  BPA  will 
contractually  limit  and  define  its 
obligation  to  provide  power  to  a 
customer  under  the  Power  Subscription 
Strategy.  It  is  based  on  language  in  the 
Northwest  Power  Act  that  requires  BPA 
to  offer  power  to  serve  a  customer's 
regional  consumer  load.  Some  products 
meet  a  utility's  full  load  minute  by 
minute,  while  other  products  provide 
power  services  based  on  the  difference 
between  a  customer's  own  resources 
used  for  load  and  their  BPA  purchases. 
Two  products  offer  service  on  a  planned 
or  forecasted  load,  a  fixed  block  product 
and  a  SLICE  product.  For  these 
products,  the  amount  of  Federal  power 
offered  must  be  based  on  reasonable 
and  verifiable  estimate  of  the  customer's 
regional  consumer  load.  BPA 's  Power 
Products  Catalog  of  the  Power 
Subscription  Strategy  proposed  a 
principle  in  which  the  fixed  block 
products  and  the  SLICE  products  are 
based  on  the  customer's  existing 
regional  consumer  load  without 
consideration  of  changes  for  load 
growth.  These  products  use  an  annual 
estimate  of  consumer  loads,  which  is 
done  once,  at  the  start  of  the  contract. 
They  assume  the  customer  and  not  BPA 
will  serve  any  load  growth.  Thus,  there 


would  be  no  increase  in  the  amount  of 
the  purchase  over  the  term  of  the 
agreement.  Under  these  products,  the 
customer  agrees  to  provide  non-Federal 
resources  to  serve  its  load  growth. 

(A)  BPA's  initial  offer  will  be  based 
on  the  utility's  actucil  loads  or  a 
reasonable  and  verifiable  estimate  of  the 
utility's  retail  load  in  the  region 
identified  in  its  projected  business  plan 
at  the  time  of  the  offer. 

This  principle  is  based  on  section 
5(b)(1)  of  the  Northwest  Power  Act.  BPA 
is  to  offer  power  to  serve  a  customer's 
firm  consumer  load  in  the  region.  In  a 
deregulated  market,  the  longer  the  term 
of  the  contract,  the  greater  the 
likelihood  that  changes  will  occur  in  a 
customer's  regional  consumer  load.  This 
principle  seeks  to  address  this  concern 
by  limiting  the  application  of  the 
forecast  used  to  initially  determine  a 
customer's  net  requirements  to  one  year. 
Principle  II.A.  below  requires  a 
mechanism  for  a  BPA  annual  review  of 
a  customer's  net  requirements  load. 

(B)  Except  as  provided  in  I.D.  below, 
BPA  will  require  that  the  utility 
continue  to  apply  all  ciurent  generation 
and  long-term  power  purchase  contracts 
to  serve  that  customer's  regional 
consumer  load  under  a  subscription 
contract.  These  resources  are  included 
in  the  Firm  Resource  Exhibit  of  a  BPA 
customer's  ciurent  1981  or  1996  power 
sales  contracts  for  the  1998-1999 
operating  year.  BPA  also  will  require  all 
ciirrent  long-term  surplus  power 
purchase  contracts  or  excess  Federal 
Power  purchase  contracts  that  extend 
beyond  2001  to  be  applied  to  serve  a 
customer's  regional  consumer  load 
under  a  subscription  contract. 

(C)  BPA  will  consider  any  piut:hase 
contract  that  terminates  after  September 
30,  2001,  to  be  a  long-term  power 
purchase  contract  that  extends  beyond 
2001. 

(D)  BPA  will  offer  the  customer  power 
products  and  services  at  the  Priority 
Firm  (PF)  rate  and  without  a  PF 
surcharge  for  consumer  loads  that  are  no 
longer  served  by  generation  resources 
and  long  term  power  purchase  contracts 
due  to  resource  retirement, 
obsolescence,  or  other  loss  of  resource, 
or  loss  of  contract  right.  Purchases  of 
Federal  surplus  power  and  Excess 
Federal  power  that  extend  beyond  2001 
are  treated  as  long  term  power  purchase 
contracts.  Post-2001  PF  power  sales  for 
resource  replacement  shall  conunence 
on  the  dates  such  resources  are  lost, 
provided  that  BPA  has  been  notified  in 
writing  of  the  resource  loss  in  time  to 
permit  the  agency  to  include  the 
additional  load  in  the  BPA  rate  process 
and  that  the  generating  resource  or 


contract  meets  the  standards  described 
in  n.E  below. 

Principles  I.  B.,  C.  and  D.  are  based 
on  sections  5(b)(lMA)  and  5(b)(1)(B)  of 
the  Northwest  Power  Act.  The 
Subscription  Strategy  stated  that  a 
customer  must  continue  to  serve  its 
loads  currently  served  by  a  customer's 
generating  resources  or  long-term  power 
purchase  contracts  that  continue 
beyond  2001.  Principle  LB.  clarifies  that 
the  resources  a  customer  is  required  to 
apply  to  load  is  limited  to  those 
resources  included  in  the  customer's 
current  Firm  Resource  Exhibit  for  the 
1998-1999  operating  year.  These 
principles  state  that  all  power  purchase 
contracts  with  termination  dates  beyond 
2001  are  included  in  the  customer's  firm 
resources.  Under  the  subscription 
contract,  the  customer  must  use  these 
resources  to  serve  its  regional  consumer 
loads.  These  long-term  power  purchase 
contracts  that  continue  beyond  2001 
include  presubscription  contracts  and 
other  long-term  contracts  to  purchase 
Federal  power  from  BPA.  The  principles 
also  acknowledge  that  there  are  a 
number  of  these  power  purchase 
contracts  which  customers  know  will 
expire  prior  to  the  end  of  the  BPA  rate 
period. 

The  proposed  principle  allows  the 
customer  to  purchase  net  requirements 
load  service  from  BPA  at  the  PF  rate  and 
without  the  PF  surcharge  as  long  as  BPA 
is  informed  of  the  expiration  dates  of 
the  contracts  and  the  cost  of  such 
service  has  been  identified  and  included 
in  BPA's  rate  case.  The  customer  must 
consult  with  BPA  and  obtain  BPA's 
agreement  in  writing  to  receive 
requirements  load  service  from  BPA  for 
a  generating  resource  the  customer 
believes  should  be  permanently 
discontinued  due  to  obsolescence  or 
retirement.  Resources  or  contracts  that 
are  lost  after  BPA  submits  its  final  rate 
case  to  the  Federal  Energy  Regulatory 
Commission  will  incur  a  PF  surcharge  to 
cover  any  additional  power  costs  BPA 
faces  to  serve  the  additional  load. 

BPA  considered  whether  the 
customer's  use  of  the  market  as  a 
resource  should  also  be  considered. 
Many  customers  who  use  the  market  as 
a  resource  would  likely  face  a  loss  of 
contract  right  for  their  short-term 
contract  purchases.  Additionally,  some 
customers  have  been  serving  their 
consumer  load  in  the  region  with 
generation  resources  not  included  in 
their  Firm  Resource  Exhibits  of  their 
current  power  sales  contract.  Instead  of 
the  market,  they  are  using  their  own 
non-Federal  generation  to  serve  their 
load.  The  proposed  principles  address  a 
customer's  use  of  those  resources  in 
serving  its  regional  load  based  on 
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section  9(c)  of  the  Northwest  Power  Act. 
16  U.S.C.  839(f)c. 

(E)  In  determining  a  customer's  net 
requirements  load,  BPA  will  follow  the 
Declaration  Parameters  included  in  the 
Power  Products  Catalog  under  Actual 
Partial  Service  in  establishing  the 
capabilities  of  the  customer's  firm 
resources  under  the  Subscription 
contract. 

Principle  I.E.  follows  the  approach 
established  in  BPA's  Power  Products 
Catalog  for  Actual  Partial  Products  for 
determining  the  capabilities  of  the 
customer's  resources  to  be  applied  to  its 
loads.  BPA  considered  whether  there 
might  be  a  simpler  method  for 
determining  customer  resource 
capability.  However,  there  are  enough 
unique  customer  perspectives  on 
estimating  resource  capability  that  this 
approach  appears  to  best  meet  the 
needs  of  resource  determination  in  a 
deregulated  market. 

(F)  BPA  will  determine  what,  if  any, 
amount  of  thermal  and/or  hydroelectric 
peaking  capacity  and  electric  energy  a 
customer  has  exported  from  the  region 
that  could  be  conserved  or  otherwise 
retained  for  service  to  regional  loads. 
The  customer's  net  requirements  must 
be  reduced  to  the  extent  that  BPA 
determines  the  exported  energy 
increased  BPA's  obligation  to  any 
customer  to  provide  power  to  meet 
regional  loads. 

Principle  I.F.  is  based  on  section  9(c) 
of  the  Northwest  Power  Act.  This 
principle  states  that  BPA  will  implement 
section  9(c)  by  determining  whether  a 
customer  has  exported  power  from  a 
thermal  resource,  whether  BPA 's  net 
load  requirements  have  increased  as  a 
result  and  whether  the  power  could  be 
conserved  or  otherwise  retained  for 
service  to  any  regional  loads  by 
reasonable  means.  The  proposed 
principle  states  that  BPA  will  implement 
section  3(d)  of  the  Regional  Preference 
Act  by  determining  whether  a  customer 
has  exported  power  from  a  hydroelectric 
resource  and  whether  the  hydro 
resource  could  be  conserved  or  kept 
available.  In  its  1994  9(c)  policy,  BPA 
adopted  a  policy  stating  that  a 
customer's  hydroelectric  resources 
could  always  be  applied  to  load  in  the 
region.  This  principle  also  continues 
BPA 's  past  determinations  for  specific 
resources  that  resulted  in  reductions  in 
net  requirements  of  customers. 

II.  Changes  in  Net  Requirements  During 
Term  of  the  Contract 

This  section  addresses  reductions  in 
BPA's  net  firm  load  requirements 
obligation  due  to  changes  on  or  sale  of 
a  customer's  system  which  vdll  change 
the  amount  of  regional  firm  consumer 


load  served  by  that  customer  or  that 
reduce  its  net  requirements.  The 
principles  are  based  on  sections  5(b)(1) 
and  9(c)  of  the  Northwest  Power  Act 
and  3(d)  of  the  Regional  Preference  Act. 
The  following  principles  propose  a 
contract  mechanism  for  making 
additional  sales  of  power  to  utilities  and 
the  circumstances  under  which  BPA 
would  apply  the  PF  Surcharge,  Targeted 
Adjustment  Surcharge  to  such 
purchases  by  public  agency  customers, 
or  the  NR  rate  for  purchases  by  investor- 
ovraed  utilities  (lOUs).  The  actual  rates 
that  apply  to  any  increased  amounts  of 
power  sold  for  net  requirements  loads 
will  be  established  in  the  BPA  rate  case. 

These  principles  focus  on  the 
transition  from  the  1981  contract  model 
to  the  Power  Subscription  Strategy 
model.  Under  the  1981  contract.  BPA 
obligated  itself  to  serve  the  entire 
regional  load  of  a  utility  based  upon 
notice  periods  and  availability  of  power 
for  acquisitions.  A  BPA  goal  under  the 
Power  Subscription  Strategy  is  only  to 
acquire  new  resources  to  serve  a 
customer's  net  requirements  load 
increase  beyond  its  initial  subscription 
amount  based  on  a  bilateral  agreement 
in  which  the  requesting  customer  takes 
all  the  financial  risk.  (Note:  The  initial 
subscription  amount  includes  load 
growth  for  a  customer  purchasing  that 
right.)  BPA  will  still  have  to  meet  all  of 
its  total  regional  load  obligations  to  all 
customers.  Accounting  for  reductions  in 
loads  is  part  of  meeting  BPA's  total 
regional  firm  load  obligations. 
(A)  BPA  will  require,  at  least 
annually,  that  a  customer  report 
specified  events  causing  a  reduction  in 
its  consumer  load.  For  fixed  block  and 
SLICE  purchasers,  if  the  reductions 
cause  a  customer's  net  requirements  to 
fall  below  the  amount  of  power  being 
purchased  fixjm  BPA,  the  agency  will 
implement  the  mitigation  measure  for 
retail  load  loss  specified  in  the 
customer's  contract.  For  investor-owned 
utilities,  BPA  will  provide  the 
remarketing  product  option. 

Principle  u.A.  is  based  on  section 
5(b)(1)  of  the  Northwest  Power  Act 
which  limits  BPA 's  net  requirement 
obligation  to  a  utility's  firm  consumer 
load  in  the  region.  This  principle 
addresses  the  issue  of  the  loss  of  retail 
consumer  load  by  a  utility  and  the  use 
of  the  remarketing  product  mitigation 
measure  specified  in  section  IV.H.2.  of 
the  Subscription  Strategy.  This 
remarketing  provision  provides  a 
financial  benefit  to  residential  loads  for 
lOUs  that  no  longer  can  purchase 
requirements  power  due  to  the  utility's 
retail  load  losses.  BPA  considered  other 
alternatives  such  as  a  conditioned 
consent  to  the  removal  of  customer 
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resourtes  dedicated  to  serving  regional 
load  ui  ider  their  subscription  contract. 
Underpuch  an  alternative,  BPA  would 
customer  to  reduce  the  amount 
serving  its  load  equal  to  the 
reduction  in  requirements  service 

by  the  retail  load  loss.  BPA  is 
tere^ed  in  comments  on  this 
alternative  and  other  alternatives  to 
this  issue. 

will  reduce  a  customer's  net 
equir^ents  by  the  amount  of  any 
of  hydroelectric  or  thermal 
resources  if  BPA  determines  such 

could  have  been  conserved  or 
otherw  se  retained  to  meet  regional  firm 
power  'equirements  of  any  BPA 
custompr.  On  an  annual  basis,  BPA  will 
ne  whether  a  customer's  export 
theriial  or  hydroelectric  resources 
qave  been  conserved  or  otherwise 
to  serve  any  regional  loads. 
Prin^ple  II.B.  is  based  on  existing 
icy  for  export  sales  of 
ectric  resources  and  thermal 
applied  to  regional  load.  See 
Federal  Participation 
Ownership,  and  Section  9(c) 
Reductions  in  BPA  power 
require  nents  obligations  due  to  a 
custonier's  export  of  power  from  its 
can  come  at  any  time.  For 
a  customer  could  end  a 
contrai  tual  sale  to  another  customer, 
where  ;  uch  other  customer  had 
dedicaied  the  power  purchase  to  serve 
loads.  By  giving  six  months' 
the  customer  losing  the  power 
e  could  request  additional 
from  BPA  at  the  PF  Surcharge 
e  customer  owning  the 
has  sold  power  from  its 
on  the  market  after  it  was 
withdrcwn,  then  it  would  face  a  section 
9(c)  dei  ermination  and  would 
potentially  be  subject  to  a  reduction  in 
quirements.  In  this  example, 
witi  idrawal  of  the  power  could  cause 
obligation  to  the  second  customer 
BPA 's  policy  on 
resources  under  section 
Regional  Preference  Act  is 
ectric  resources  can  always  be 

or  applied  against  regional 
reasonable  means.  BPA 's  policy 
on  theihial  resources  applied  by  a 
custom  =r  to  its  regional  consumer  load 
i  uch  resources  can  be  conserved 
retai  led  for  service  to  regional  load, 
oroposing  changes  in  its  policy 
expt  irt  of  thermal  resources  under 
Federal  Register  Notice. 

ithin  the  following  limits,  BPA 
a  customer's  take-or-pay 
obligati  on  by  an  amoimt  equal  to  the 
custom  3r's  dedication  for  a  specified 
contrac  t  period  of  new  renewable 
resourc  3s  developed  by  that  customer. 
Altema  tively,  a  customer  may  develop 
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new  non-hydro  renewable  resources  and 
export  these  outside  the  region  without 
reducing  its  net  requirement.  This  right 
to  reduce  BPA  purchases  shall  apply 
only  to  the  first  200  average  megawatts 
of  all  new  renewable  resources 
developed  by  all  BPA  customers  within 
the  region.  The  new  renewable 
resources  must  meet  the  standards  for 
BPA's  conservation  and  renewable 
resources  discount,  and  be  dedicated  to 
serving  the  customer's  load. 

Principle  II.C.  is  based  on  the  regional 
interest  to  encourage  the  development 
of  renewable  resources  and  follows 
statutory  language  in  section  5  (b)(1)(B) 
of  the  Northwest  Power  Act  that  allows 
the  Administrator  to  consent  to 
resources  changes  under  a  requirements 
contract.  This  principle  would  allow 
customers  to  dedicate  a  new  renewable 
resource  to  serve  their  retail  consumer 
load.  BPA  has  consistently  interpreted 
section  5(b)(1)  as  allowing  the 
Administrator  to  specify  by  contract  the 
customer's  dedication  of  additional 
resources  to  serve  its  load.  BPA 's 
Subscription  Strategy  requires 
customers  to  take  the  risks  on  their  non- 
Federal  resource  placement 
commensurate  with  BPA 's  risks  in 
covering  future  costs  of  Federal 
resources. 

BPA  requires  customers  to  specify  the 
amount  affirm  resources  they  dedicate 
to  serve  their  retail  consumer  loads  for 
the  term  of  their  contract.  BPA  is  willing 
to  sign  a  Subscription  contract  for  terms 
ranging  from  1  to  20  years.  This 
renewable  resource  principle  provides 
an  exception  to  the  policy  that  a 
customer's  firm  resources  must  be 
known  and  dedicated  at  the  start  of  the 
BPA  contract  and  for  the  entire  term  of 
a  contract.  The  exception  provides  for 
the  Administrator's  consent  to  the 
addition  of  new  renewable  resources 
during  the  term  of  the  contract  and 
allowing  removal  of  such  renewable 
resources  at  a  point  prior  to  the  end  of 
the  contract.  BPA  has  placed  two 
conditions  on  this  exception:  (1) 
qualified  renewable  resource 
dedications  are  limited  to  the  first  200 
average  megawatts  of  renewable 
resources  that  customers  request  to 
dedicate  during  any  year;  and  (2)  only 
resources  that  would  qualify  for  BPA's 
conservation  and  renewable  resources 
discount  are  eligible. 

(D)  BPA  will  provide  net  firm 
requirements  service  under  the  PF 
Surcharge  rate  or  the  New  Resource 
Firm  Power  (NR)  rate  for  a  customer's 
regional  loads  not  included  in  the  rate 
case  and  which  are  served  by  the 
customer's  dedicated  generation 
resources  and  its  long  term  power 
purchase  contracts  that  extend  beyond 


2001 ,  if  such  dedicated  resources  are 
lost  for  specified  reasons  described  in 
principle  lI.E.  during  the  rate  period. 

(E)  Generation  resources  and  long 
term  power  purchase  contracts 
extending  beyond  2001  are  considered 
lost  if  they  are  permanently 
discontinued  during  the  rate  period  due 
to  retirement,  obsolescence,  loss  of  the 
resource,  or  loss  of  a  contract  right.  Loss 
of  a  resource  must  result  from  factors 
beyond  the  reasonable  control  of  the 
customer  and  which  the  best  efforts  of 
the  customer  are  unable  to  remedy.  BPA 
will  consider  such  resources  lost  due  to 
permanent  discontinuance  because  of 
obsolescence  or  retirement  only  if  the 
customer  has  consulted  with  BPA  and 
BPA  has  agreed  in  writing  to  such 
discontinuance. 

Principles  II.  D.  and  E.  continue  BPA 's 
existing  contract  standards  regarding  a 
customer's  loss  of  firm  resources.  These 
principles  have  worked  for  20  years  and 
allow  BPA  to  consider  all  the  facts  in 
determining  when  BPA  must  replace  a 
customer's  lost  resource  with  Federal 
resources. 

BPA  will  provide  replacement  firm 
power  service  for  the  regional  consumer 
load  served  by  the  resource  as  net 
requirements  power  only  if  the  customer 
has  lost  a  resource  or  lost  a  contract  for 
the  reasons  specified  above.  For 
example,  expiration  of  a  customer's 
non-Federal  power  purchase  contract  is 
considered  a  loss  of  a  contract  beyond 
the  reasonable  control  of  a  customer, 
and  which  the  best  efforts  of  the 
customer  are  unable  to  remedy.  If  a 
customer  requests  additional  power 
purchases  from  BPA  for  its  regional  firm 
load  served  by  its  resources  for  any 
other  reasons,  BPA  would  make  such 
purchases  of  replacement  power  from 
the  market  under  separate  contracts  and 
its  section  7(f)  surplus  power  rates. 

(F)  BPA  will  assume  the  market  will 
provide  resources  to  the  customer  to 
serve  any  increased  consumer  loads. 
BPA  load  service  for  new  annexed  loads 
resulting  from  open  access  or  actual 
annexations  or  mergers  will  be  provided 
under  the  Targeted  Adjustment  Charge 
or  the  NR  rate.  Additional  service  for 
lost  generation  resources  and  lost  long 
term  power  purchase  contracts 
extending  beyond  2001  will  be  provided 
at  the  PF  Surcharge  or  NR  Rate,  upon 
the  customer's  request  for  service  and 
notification  to  BPA  that  such  an  event 
has  occurred.  Service  to  replace  the 
above  qualified  renewable  resovuces  at 
the  end  of  their  dedicated  contract 
period  will  be  provided  at  the  PF  rate. 
BPA  will  provide  firm  power  service  for 
annexed  loads,  lost  resources,  and 
replacements  of  qualified  renewable 
resources  six  months  following 
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determination  that  such  event  has 
occurred  or  as  mutually  agreed. 

Principle  II.F.  states  that  BPA  will 
provide  firm  power  requirements  service 
to  annexed  loads  or  for  lost  resources 
for  all  customers.  However,  the  rate 
arranged  for  such  service  may  include 
an  adjustment  for  costs  BPA  incurs  to 
provide  the  additional  service.  BPA 
considered  making  changes  to  its  net 
requirements  service  only  at  its  annual 
review  of  load  or  customer  resource 
changes  when  determining  any 
reductions  in  the  customer's  net 
requirements  purchase.  However,  BPA 
decided  that  a  rolling  notice  period  for 
annexation  or  loss  of  resource  would 
better  serve  the  sporadic  nature  of  these 
events.  BPA  has  assumed  that  six 
months  would  be  the  minimum  time 
needed  to  determine  the  facts 
surrounding  the  annexed  load  or  loss  of 
resource  and  allow  BPA  to  prepare  to 
provide  service.  It  would  also  give  BPA 
time  to  purchase  any  additional 
resources  necessary  to  serve  the  load. 
Principle  II.F.  would  give  BPA  the 
discretion  to  provide  service  on  shorter 
notice  if  it  is  able  to  do  so. 

HI.  How  BPA  Will  Determine  if  a 
Customer  Has  Exported  a  Resource 
From  the  Region  Requiring  a  Reduction 
in  the  Customer's  Net  Requirements 

Section  9(c)  of  the  Northwest  Power 
Act  requires  BPA  to  make  several 
factual  determinations  when  customers 
sell  or  dispose  of  power  from  their 
resources  on  the  market  for  export 
outside  the  region.  Section  3(d)  of  the 
Northwest  Preference  Act  requires  BPA 
to  reduce  its  sale  of  requirements  power 
to  any  customer  that  sells  or  disposes  of 
hydroelectric  power  outside  the  region 
which  cannot  be  conserved  or  kept 
available  for  use.  These  determinations 
are  particularly  difficult  in  a 
deregulated  market  where  sales  are 
often  made  to  marketers  at  the  generator 
busbar,  and  where  schedules  of 
transmission  are  not  available  to  BPA 's 
Power  Business  Line.  Adding  to  the 
difficulty  is  the  fact  that  merchant 
activity  by  all  customers  is  confidential 
so  that  commercial  information  is  not 
readily  available  for  factual 
determinations. 

(A)  Subject  to  certain  showings,  the 
output  of  any  customer's  thermal 
generating  resource  existing  on  the  date 
the  subscription  strategy  was  published 
and  that  has  been  used  to  serve  regional 
firm  load  at  some  time  during  its  life 
will  be  treated  as  exported  from  the 
region  in  a  manner  that  increases  the 
firm  energy  requirements  of  the 
Administrator.  The  customer's  net 
requirement  will  be  reduced  unless  the 


customer  can  demonstrate  one  or  more 
of  the  following: 

1.  The  resource  fits  within  the 
definition  of  a  "market  resource"  as 
described  in  section  III.  D.  2.  of 
Appendix  B  of  BPA's  NFP  Section  9(c) 
Policy; 

2.  The  resource  is  under  a  current 
post-2001  contract  committed  to  serving 
a  BPA  customer's  regional  load;  or 

3.  The  resource  is  subject  to  a  prior 
BPA  written  section  9(c)  determination 
that  the  resource  could  not  be  conserved 
or  otherwise  retained  to  serve  regional 
load. 

4.  The  Administrator  determines  a 
thermal  resource  could  not  be  conserved 
or  otherwise  retained  to  serve  regional 
load  by  reasonable  means  under 
principle  III.B. 

(B)  The  policy  BPA  proposes  for 
determining  when  a  thermal  resource 
could  not  be  conserved  or  otherwise 
retained  to  serve  regional  load  is  met 
when: 

(i)  There  were  no  purchasers  after  the 
resource  was  offered  for  sale  in  the 
region  to  BPA  and  all  of  its  regional 
customers  for  a  period  of  at  least  one 
year  through  a  public  process  at  cost 
plus  a  reasonable  rate  of  return.  In  the 
case  of  a  resource  offered  for  a  fixed 
term,  the  output  of  such  thermal 
resource  shall  not  be  deducted  from  the 
ovraer's  or  purchaser's  maximum  firm 
requirements  for  the  term  of  the  offer  or 
the  term  of  the  export,  whichever  is  less. 

(ii)  The  resource  is  permanently 
auctioned  through  a  public  process  and 
was  not  purchased  by  a  regional 
purchaser.  In  the  case  of  a  resource 
permanendy  auctioned,  the  output  of 
such  thermal  resource  shall  not  be 
deducted  from  the  owner's  net 
reouirements. 

fiii)  The  Administrator  determines 
that  the  market  price  for  power  makes 
it  unreasonable  to  retain  that  resource  to 
serve  regional  load. 

Principle  m. A.  addresses  the 
difficulty  in  a  deregulated  wholesale 
market  of  determining  whether  power 
from  a  customer's  resource  has  been 
exported  in  a  manner  that  increases  the 
Administrator's  firm  energy 
requirements.  The  proposed  principle 
states  a  rebuttable  presumption  that  all 
power  from  a  customer  resource  which 
has  been  used  to  serve  regional  loads 
and  which  is  sold  on  the  market  shall 
be  treated  as  power  exported  by  the 
seller.  Such  a  sale  shall  be  deemed  to 
increase  the  Administrator's  firm  power 
requirements  under  the  customer's  or 
another  customer's  BPA  power  sales 
contracts.  Power  sold  from  the  resource 
will  not  be  treated  as  an  export  if  the 
customer  can  demonstrate  the  resource 
was:  Not  used  for  load  and  developed 


solely  for  sale  in  the  market,  or  that  the 
power  from  the  resource  is  being  used 
by  a  Direct  Service  Industry  (DSI)  or 
another  BPA  utility  customer  to  serve 
retail  load  in  the  region;,  or  that  a  prior 
BPA  determination  under  Section  9(c) 
allowed  the  resources  to  be  exported. 
If  a  customer  demonstrates  that  the 
resource  has  been  sold  to  a  DSI  or 
another  utility  in  the  region,  the 
purchasing  utility  must  demonstrate 
that  power  from  the  resource  is 
dedicated  by  contract  with  BPA  and  is 
being  used  to  serve  its  retail  load  in  the 
region. 

To  implement  this  principle,  the 
customer  must  provide  that  commercial 
information  it  wishes  to  share  with  BPA 
on  its  power  sales,  so  BPA  can  make  the 
required  factual  determinations.  BPA 
considered  whether  it  should  continue 
the  practice  stated  in  the  1994  Non- 
Federal  Participation  Section  9(c)  Policy 
of  examining  a  customer's  transmission 
schedules  to  points  outside  the  Pacific 
Northwest.  This  alternative  was  rejected 
due  to  limitations  on  the  flow  of 
information  from  transmission 
functions  to  power  sales  functions 
arising  from  functional  separation 
under  FERC  orders  888  and  889. 

Principle  III.B. 4  addresses  a 
customer's  sale  of  resources,  which  are 
determined  to  increase  the 
Administrator's  power  requirements 
obligations  to  serve  load  in  the  region. 
Such  a  sale  must  meet  one  of  three  tests 
in  order  for  BPA  to  determine  that  the 
resource  could  not  be  conserved  or 
otherwise  retained  to  serve  regional 
load.  Unless  at  least  one  test  is  met,  the 
amount  of  power,  capacity  and  energy 
sold  and  deemed  exported  would  be 
treated  as  a  resource  that  could  be  used 
or  retained  to  serve  firm  load  in  the 
region  and  whose  sale  will  result  in 
BPA's  obligations  increasing.  Thus,  BPA 
would  reduce  its  section  5  electric 
power  requirements  contract  obligations 
to  that  customer  by  the  amount  of  the 
power  sold  from  the  resource. 

The  first  test  provides  that  a  customer 
may  offer  power  from  a  resource  for  sale 
in  the  region  to  BPA  and  its  eligible 
customers  for  a  period  of  at  least  one- 
year  at  cost  and  a  reasonable  rate  of 
return.  If  BPA  or  a  BPA  customer  in  the 
region  does  not  offer  to  purchase  the 
resource,  then  the  Administrator  would 
determine  that  the  output  of  the 
resource  could  not  be  conserved  or 
otherwise  retained  to  serve  regional  load 
for  a  period  equal  to  the  duration  of  the 
offer  of  the  resource  or  the  term  of  the 
export  whichever  is  less. 

The  second  test  provides  an  alternate 
mechanism  in  which  a  customer  may 
auction  the  resource  to  the  highest 
bidder  as  long  as  BPA  and  all  BPA 
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regiona '  customers  are  reasonably 
notifiec  of  the  auction  and  have  a 
reasonc  ble  opportunity  to  bid  on  the 
sale.  If  he  resource  is  auctioned  and  the 
customiir  can  demonstrate  that  BPA  and 
its  regie  nal  customers  had  a  reasonable 
opporti  nity  to  participate,  the 
Admim  strator  would  determine  that  the 
resourc  ?  could  not  be  conserved  or 
otherwi  se  retained  to  serve  regional 
load. 

BPA  considered  a  possible  alternative 
to  the  s  icond  test  that  would  limit  the 
use  of  auctions  based  on  an  economic 
standai  d  of  paying  the  stranded  costs  of 
a  utility :  Under  that  test,  BPA  would 
reduce  its  net  requirements  obligation  to 
the  util  ty  if  the  proceeds  of  the  auction 
and  exf  >ort  of  a  resource  resulted  in  net 
positivt  benefits  above  the  cost  and 
reasonable  rate  of  return  for  the 
resourc?,  and  if  such  benefits  were  not 
paid  to  the  consumers  of  a  utility.  The 
purpose  of  such  a  limitation  is  to 
preserv  ?  the  benefits  of  low  cost 
resourc  ?s  for  regional  loads. 

The  i  hird  test  allows  the 
Administrator  to  determine  that  a 
resource  could  not  be  conserved  or 
retainea  to  serve  regional  load  based  on 
currennmarket  conditions  and  prices  in 
the  region  for  a  specified  period.  If  the 
Administrator  makes  that 
determination,  then  a  customer  would 
be  allowed  to  sell  a  resource  during  the 
period  without  a  reduction  in  BPA's 
obligation  to  provide  power  under  its 
SubscrL}tion  contract. 

(C)  All  new  thermal  generating 
resouroes  developed  by  BPA  customer 
utilities  after  the  December  21,  1998, 
publication  date  of  the  Federal  Power 
Subscription  Strategy  will  be  treated  as 
meetini  the  "market  resource  test," 
unless  power  from  the  resource  is 
dedicaied  by  a  BPA  customer  under  its 
BPA  ccjntracts  to  serve  consumer  load. 
In  such  event,  the  thermal  generating 
resourde  will  be  treated  in  the  same 
manner  as  existing  non-Federal 
resouroes  dedicated  by  customers  to 
regional  load  imder  Subscription 
contraots. 

Prinaiple  lU.C.  proposes  to  change  the 
definition  of  "market  resources"  under 
the  Sec^tion  9(c)  Policy  to  create  a 
presui^ption  that  new  resources  are 
developed  for  sale  in  the  deregulated 
marke\  and  not  for  service  to  a 
custonier's  retail  load.  The  exception 
would  be  where  a  customer  specifically 
choose  s  to  dedicate  part  or  all  of  the 
output  of  the  resource  to  serve  its  own 
load  oi  regional  load  of  another 
custon  er  as  stated  below.  Otherwise,  all 
such  n  sources  sold  on  the  market 
would  not  increase  the  Administrator's 
power  requirements  obligation  to  any 


customer  under  its  BPA  section  5 
contracts. 

(D)  Any  customer's  sale  on  the  market 
or  export  of  the  output  of  thermal 
resources  that  is  included  in  any  other 
BPA  customer's  Firm  Resource  Exhibit 
for  the  1998-1999  Operating  Year 
(under  a  1981  contract  or  a  resource 
exhibit  under  a  1996  contract)  shall  be 
considered  to  meet  the  section  9(c)  tests 
of  increasing  the  Administrator's 
electric  power  load  requirements  under 
the  Subscription  contracts.  The  output 
of  such  resoiu-ces  shall  be  deducted 
from  the  selling  customer's  net 
requirements  unless  BPA  determines 
the  resource  could  not  be  conserved  for 
service  to  load  in  the  region  under  UI.B. 
above. 

(E)  Any  customer's  sale  on  the  market 
or  export  of  the  output  of  thermal 
resources  that  are  ciurently  being  used 
to  serve  that  customer's  or  another 
customer's  regional  load  but  are  not 
included  in  either  customer's  Firm 
Resource  Exhibit  for  the  1998-1999 
Operating  Year  (under  a  1981  contract 
or  a  resource  exhibit  imder  a  1996 
contract)  shall  be  considered  to  meet  the 
section  9(c)  test  of  increasing  the 
Administrator's  electric  power  load 
requirements  under  the  Subscription 
contracts.  The  power  output  of  such 
resources  shall  be  deducted  from  the 
customer's  net  requirements  unless  BPA 
determines  the  resource  could  not  be 
conserved  for  service  to  load  in  the 
region  imder  III.B.  above. 

Proposed  principles  III.D.  and  III.E. 
divide  all  customer  firm  resources 
currently  used  to  serve  load  into  two 
classes:  (1)  those  resources  that  are 
currently  in  any  BPA  customer's  Firm 
Resource  Exhibits;  and  (2)  those 
resources  that  are  not  included  in  Firm 
Resource  Exhibits.  BPA  has  proposed 
that  it  will  require  only  resources 
currently  specified  in  any  of  its 
customer's  Firm  Resource  Exhibits  to  be 
dedicated  by  the  customer  to  serve  its 
regional  load  under  its  BPA  contracts. 
Customer's  resources  that  are  currently 
used  to  serve  regional  load  but  which 
are  not  included  in  Firm  Resource 
Exhibits,  if  sold  on  the  market,  will 
result  in  increases  in  BPA 's  firm  power 
requirements  obligations  under  section 
5  contracts.  The  customer  selling  the 
output  of  the  resource  will  be  required 
to  demonstrate  that  the  resource  has 
either  been  sold  to  a  regional  utility  to 
serve  that  utility's  consumer  load  in  the 
region,  or  demonstrate  how  the  resource 
could  not  have  been  conserved  or 
otherwise  retained  to  ser\'e  any  BPA 
customer's  regional  loads. 

Principle  III.D.  also  recognizes  that 
BPA  would  face  an  increase  in  its  power 
requirements  obligations  if  the  owner  of 


a  resource  terminated  a  contract 
purchase  used  by  another  utility  to  serve 
its  regional  retail  load.  The  owner  of  the 
resource  would  be  required  to 
demonstrate  that  the  resource  has  either 
been  sold  to  another  regional  utility  to 
serve  its  consumer  load  in  the  region  or 
could  not  have  been  conserved  or 
otherwise  retained  to  serve  any  BPA 
customer's  regional  loads. 

(F)  Any  regional  hydroelectric 
resources  exported  by  a  customer  shall 
reduce  the  customer's  BPA  power 
requirements  under  its  BPA  contracts, 
unless  the  resoiuce  is  contractually 
committed  to  serving  another 
customer's  regional  load  or  such 
resource  was  previously  determined  to 
be  serving  that  customer's  load  and  the 
customer  replaces  the  resource  by  a 
market  purchase  or  new  generation. 

Principle  III.F.  requires  the  reduction 
of  a  customer's  BPA  power  requirements 
obligation  under  its  BPA  contracts,  if 
the  customer  exports  any  hydroelectric 
power  from  the  region.  If  a  customer 
demonstrates  that  the  resource  has  been 
sold  to  a  DSI  or  another  BPA  customer 
utility  in  the  region,  then  the  purchaser 
must  demonstrate  that  its  purchase  is 
dedicated  to  and  is  being  used  to  serve 
retail  load  in  the  region.  If  in  calculating 
the  customer's  net  requirements,  BPA 
determines  the  resource  was  already 
dedicated  to  serving  the  customer's  firm 
load,  BPA  will  treat  the  hydro  resource 
as  remaining  dedicated  and  will  not 
further  reduce  its  net  requirements 
obligation  to  the  customer,  nor  will  BPA 
replace  the  resource. 

Responsible  Official:  Mr.  Steve  Oliver, 
Manager,  Bulk  Power  Marketing,  is  the 
official  responsible  for  the  development 
of  the  draft  policy  proposal  for 
addressing  issues  under  sections  5(b) 
and  9(c)  of  the  Northwest  Power  Act 
regarding  the  amount  of  Federal  power 
a  customer  may  purchase  under  BPA 
subscription  power  sales  contracts. 

Issued  in  Portland,  Oregon,  on  April  26, 
1999. 
Judith  A.  Johansen, 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc.  99-11407  Filed  5-5-99;  8:45  am] 
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ACTION:  Notice  of  draft  policy  proposal. 

SUMMARY:  This  notices  announces  a 
draft  policy  proposal  to  modify  BPA's 
standards  for  service  to  permit  the 
purchase  of  Federal  power. 

One  of  the  BPA's  current  eligibiUty 
standards  for  potential  pubUc  agency 
utility  customers  and  privately  owned 
companies  selling  to  the  general  public 
requires  the  utility  or  company  to  own 
its  own  distribution  facilities.  BPA  is 
proposing  that  it  modify  this  standard  to 
permit  in  the  future  that  a  customer 
either  (1)  own  a  distribution  system,  or 
(2)  have  an  ownership-type  lease 
arrangement  for  a  distribution  system. 
The  reason  for  this  proposal  is  driven  by 
the  Federal  Power  Subscription 
Strategy,  ongoing  changes  to  the  electric 
power  industry  and  increased  interest 
by  some  regional  parties  in  becoming 
eligible  to  buy  Federal  power  at  the  PF 
rate. 

This  Notice  on  Eligibility  and 
Standards  of  Service  for  Purchasing 
Federal  Power  will  afford  a  30-day 
public  review  and  comment  period  on 
the  proposal  to  permit  ownership-type 
lease  arrangements  to  be  used  by 
potential  customers  to  meet  one  of  the 
qualifications  to  purchase  Federal 
power  from  BPA.  BPA's  proposal  and 
background  information  on  BPA's 
current  eligibility  requirements  and 
standards  for  service  regarding  potential 
public  agency  and  other  customers 
follows  below.  BPA  is  also  putting 
forward  other  concepts  for 
consideration  and  invites  comments  on 
these  as  well. 

DATES:  Public  meeting  dates:  May  27, 
1999,  and  June  2,  1999.  Close  of 
comment  date:  June  11, 1999 
ADDRESSES:  If  you  are  interested  in 
commenting  on  the  Eligibility  and 
Standards  for  Service  Policy  Proposal, 
you  have  several  options. 

1.  You  can  send  written  comments  to 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland,  OR  97212,  or  you 
can  fax  comments  to  (503)  230—4019.  If 
you  wish  to  send  your  comments 
electronically,  email  comments  to: 
comment@bpa.gov.  Comments  must  be 
received  by  close  of  business  Friday, 
June  11,  1999. 

2.  You  also  can  attend  one  or  both  of 
the  two  public  comment  meetings.  One 
meeting  will  be  held  on  Thursday,  May 
27,  1999,  in  Spokane,  Washington,  at 
Cavanaugh's  Inn  at  the  Park,  303  W. 
North  River  Drive.  Another  meeting  will 
be  held  in  Portland,  Oregon,  on 
Wednesday,  June  2, 1999,  at  the 
Sheraton  Portland  Airport  Hotel,  at  8235 
N.E.  Airport  Way.  Both  meetings  will 
begin  at  10:00  a.m.  Comments  also  will 
be  collected  on  the  Determining  Net 
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Requirements  5(b)  and  9(c)  Policy 
Proposal.  If  any  additional  meetings  are 
scheduled,  the  information  will  be 
posted  on  the  web  site  listed  below. 
http://www.bpa.gov/Power/subscription 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Hansen,  Public  Involvement 
and  Information  Specialist,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon  97208-3621, 
telephone  (503)  230-4328  or  1-800- 
622—4519.  Information  can  also  be 
obtained  from  your  BPA  Account 
Executive  or  from: 
Ms.  Ruth  Bennett,  Acting  Vice 
President.  Power  Marketing,  905  N.E. 
11th,  P.O.  Box  3621,  Portland,  OR 
97208,  telephone  (503)  230-7640 
Mr.  Rick  Itami,  Manager,  Eastern  Power 
Business  Area,  707  W.  Main  Street, 
Suite  500,  Spokane,  WA  99201, 
telephone  (509)  358-7409 
Mr.  John  Elizalde,  Acting  Manager, 
Western  Power  Busmess  Area,  700 
N.E.  Multnomah,  Suite  400,  Portland, 
OR  97232,  telephone  (503)  230-7597 
Mr.  Steve  Oliver,  Manager,  Bulk  Power 
Marketing,  905  N.E.  11th,  P.O.  Box 
3621,  Portland,  OR  97208,  telephone 
(503)  230-3295 
SUPPLEMENTARY  INFORMATION:  In  its 
Federal  Power  Subscription  Strategy, 
dated  December  21, 1998,  the 
Bonneville  Power  Administration  stated 
that  new  public  agencies  that  form  and 
qualify  for  service  within  the  period  of 
the  subscription  contract  window 
would  be  offered  power  at  the  priority 
firm  (PF)  rate  for  the  post  2001  rate 
period  for  their  entire  general 
requirements  load  obhgation.  except  for 
any  new  large  single  loads.  The  strategy 
further  states  that  new  preference  tribal 
utilities  that  form  and  qualify  for  service 
will  be  treated  the  same  as  other  new 
public  agency  utilities  with  respect  to 
the  availability  of  power  at  the  PF  rate. 

Public  Body  and  Cooperative  Customer 
Eligibility  Under  Bonneville  Project  Act 

To  be  eligible  to  purchase  power  from 
BPA  on  a  preference  and  priority  basis, 
an  applicant  must  meet  two 
fundamental  statutory  requirements 
found  in  the  Act  of  August  20, 1937, 
(the  Bonneville  Project  Act)  Pub.  L.  75- 
329.  First,  the  applicant  must  meet  the 
statutory  definition  of  one  or  the  other 
of  the  terms  "public  body"  or 
"cooperative."  Section  3  of  the 
Bonneville  Project  Act  defines  the  term 
"pubhc  body"  or  "public  bodies"  to 
mean  "States,  pubhc  power  districts, 
counties,  and  municipalities,  including 
agencies  or  subdivisions  of  any  thereof." 
Section  3  also  defines  the  term 
"cooperative"  or  "cooperatives"  to 
mean  "any  form  of  nonprofit-making 


organization  or  organization  of  citizens 
supplying,  or  which  may  be  created  to 
supply,  members  with  any  kind  of 
goods,  commodities,  or  services,  as 
nearly  as  possible  at  cost." 

BPA  has  indicated  that  a  Federally 
recognized  tribe  that  forms  a 
cooperative  utility  pursuant  to  its  tribal 
constitution  and  laws  would  be  eligible 
for  preference  status.  Further,  a  tribe 
with  the  legal  right  could  serve  non- 
tribal  members  within  its  reservation 
boundaries,  but  would  otherwise  need 
to  comply  with  state  law  for  service 
outside  the  tribe's  jurisdiction. 

For  potential  public  customers  who 
will  resell  Federal  power  to  retail 
consumers,  the  second  requirement  is 
that  a  public  body  or  cooperative 
appHcant  be  in  the  public  business  of 
selling  and  distributing  the  Federal 
power  to  be  purchased  from  BPA. '  If  not 
presently  in  business,  section  4(c)  of  the 
Bonneville  Project  Act  directs  BPA  to 
afford  the  prospective  customer  a 
reasonable  time,  as  determined  by  the 
Administrator,  to  allow  it  to  get  into  the 
public  business  of  selling  and 
distributing  power.  BPA  may  not  deny 
the  request  of  a  preference  applicant 
that  has  not  yet  obtained  necessary 
financing  to  get  itself  into  the  business 
of  selling  and  distributing  electric 
energy  until  after  the  reasonable  time 
has  passed. 

Finally,  section  4(d)  declares  several 
poUcies  regarding  the  preferential  status 
of  public  bodies  and  cooperatives.  They 
reinforce  the  directives  found  in  section 
4(c). 2  First,  preference  to  public  bodies 


'  Section  5(a)  of  the  Bonneville  Project  Act 
authorizes  the  Administrator  to  sell  Federal  power 
at  wholesale  to  public  bodies  for  direct 
consumption  of  the  Federal  power.  In  order  to 
receive  Federal  power  for  its  own  use  a  potential 
public  body  end  use  customer  needs  to  meet  BPA's 
standards  for  service  specific  to  direct 
consumption.  BPA  is  not  proposing  any  changes  in 
its  current  standards  for  this  class  of  potential 
customers. 

'Section  4(c)  provides  in  pertinent  part:  "An 
application  by  any  public  body  or  cooperative  for 
an  allocation  of  electric  energy  shall  not  be  denied, 
or  another  application  competing  or  in  conflict 
therewith  be  granted  *   •   *  on  the  ground  that  any 
proposed  bond  or  other  security  issue  of  any  such 
public  body  or  cooperative,  the  sale  of  which  is 
necessary  to  enable  such  prospective  purchaser  to 
enter  into  the  public  business  of  selling  and 
distributing  the  electric  energy  proposed  to  be 
purchased,  •  •  ••• 

Section  4(d)  provides  in  pertinent  part:  "It  is 
declared  to  be  the  policy  of  the  Congress,  as 
expressed  in  this  chapter,  to  preserve  the  said 
preferential  status  of  the  public  bodies  and 
cooperatives  herein  referred  to,  and  to  give  to  the 
people  of  the  States  within  economic  transmission 
distance  of  the  Bonneville  project  reasonable 
opportunity  and  time  to  hold  any  election  or 
elections  or  take  any  action  necessary  to  create  such 
public  bodies  and  cooperatives  as  the  la'.vs  of  such 
states  authorize  and  permit,  and  to  afford  such 
public  bodies  or  cooperatives  reasonable  time  and 
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and  codperatives  is  to  be  preserved. 
Second ,  people  are  to  be  given 
reason*  ble  opportunity  and  time  to  hold 
any  ele  :tions  or  to  take  any  other 
necess<ry  action  to  create  a  public  body 
or  coof  erative.  Third,  once  created  the 
public  )ody  or  cooperative  is  to  be 
afforde  1  a  reasonable  time  and 
opportimity  to  authorize  and  issue 
bonds  ( tr  to  arrange  other  financing 
necessi  ry  to  construct  or  acquire 
necess<  ry  and  desirable  electric 
distribution  facilities,  and  to  become  in 
all  othe  r  respects  qualified  purchasers 
and  dis  tributors  of  Federal  power.  To 
date,  B  'A  has  interpreted  section  4{c) 
and  4(c ),  particularly  the  language  "to 
constru  ct  or  acquire  necessary  and 
desirafa  le  distribution  facilities,"  to 
require  that  the  applicant  own  its 
distribution  system. 

Regading  nonpreference  applicants 
for  Federal  power  which  will  be  resold 
to  the  i  eneral  public,  BPA  has  required 
that  sui  :h  entities  be  properly  formed 
under  state  law,  including  compliance 
with  aiiy  approvals,  filing  or  regulatory 
orders  o  which  such  businesses  are 
subject  under  the  laws  of  the  states.  BPA 
has  req  uired  that  such  private  utilities 
also  ov  n  their  own  distribution  system 
for  maling  retail  resale  of  Federal 
power.  This  requirement  is  based  on 
section  5{a)  of  the  Bonneville  Project 
Act  wh  ich  distinguishes  between  a 
privately  owned  public  utility  buying 
Federa  power  for  resale  to  the  general 

^'''•.  Tom  other  sales  to  private 

It  is  not  based  on  sections  3 


public 
person  i. 


and  4  c  iscussed  above. 
Standa  rds  for  Service 

The  Northwest  Electric  Power 
Planning  and  Conservation  Act  on  1980, 
Pub.  L.  96-501,  section  5(b)(4)  directs 
the  Adjninistrator  to  require  all 
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opportuttty  to  take  any  action  necessary  to 

the  issuance  of  bonds  or  to  arrange  other 
necessary  to  construct  or  acquire 
and  desirable  electric  distribution 
and  in  all  other  respects  legally  to  become 
purchasers  and  distributors  of  electric 
8'  'ailable  under  this  chapter." 

n  5a  of  the  Bonneville  Project  Act 
in  pertinent  part;  "Subject  to  the 
of  this  chapter  and  to  such  rate 
as  the  Secretary  of  Energy  may  approve, 
in  this  chapter,  the  administrator  shall 
and  enter  into  contracts  for  the  sale  at 
of  electric  energy,  either  for  resale  or 
sumption,  to  public  bodies  and 

and  to  private  agencies  and  persons 
disposition  of  electric  energy  to  Federal 
Contracts  for  the  sale  of  electric  energy  to 
e  person  or  agency  other  than  a  privately 

ic  utility  engaged  in  selling  electric 
the  general  public,  shall  contain  a 
forbidding  such  private  purchaser  to 
of  such  electric  energy  so  purchased  to 
utility  or  agency  engaged  in  the  sale  of 
I  nergy  to  the  general  public,  and  requiring 
canceling  of  such  contract  of  sale  in 
of  violation  of  such  provision." 


p  iibli( 

't(i 


potential  customers  requesting  a 
contract  for  firm  power  luider  section 
5(b)  of  the  Act  to  comply  with  the 
Administrator's  standards  for  service  in 
effect  on  December  5,  1980,  or  as 
subsequently  revised.  •»  BPA  has 
traditionally  made  its  determination 
regarding  eligibility  for  preference  and 
meeting  BPA  standards  for  service  on  a 
case-by-case  basis  and  communicated 
its  standards  and  assessment  of  a  party's 
qualifications  in  correspondence  to 
parties  seeking  to  purchase  Federal 
power  under  section  5(b).  The  following 
describes  the  standards  for  service, 
including  the  eligibility  requirements 
under  sections  4(c)  and  (d)  of  the 
Bonneville  Project  Act,  applicable  to 
potential  public  agency  customers. 

As  a  practical  and  legal  matter,  BPA's 
determination  of  a  customer's  eligibility 
to  purchase  preference  power  is 
included  in  an  overall  review  to 
determine  if  the  customer  is  in 
compliance  with  the  Administrator's 
standards  for  service.  To  comply  with 
the  existing  standards  for  service  an 
applicant  must: 

1 .  Be  legally  formed  in  accordance 
with  local,  state  and  Federal  laws; 

2.  Own  a  distribution  system  and  be 
ready,  willing  and  able  to  take  power 
from  BPA  within  a  reasonable  period  of 
time; 

3.  Have  a  general  utility  responsibility 
within  the  service  area; 

4.  Have  the  financial  ability  to  pay 
BPA  for  the  Federal  power  it  purchases; 

5.  Have  adequate  utility  operations 
and  structiue;  and 

6.  Be  able  to  purchase  power  in 
wholesale,  commercial  amoimts. 

Following  is  a  more  detailed 
explanation  of  the  existing  criteria. 

Legal  Formation 

BPA  will  request  an  applicant  to 
demonstrate  that  all  required  steps 
under  applicable  law  have  been  taken  to 
authorize  its  formation  as  a  public  body 
or  cooperative.  It  also  ensures  that  the 
applicant  is  in  the  public  business  of 
buying  and  distributing,  at  retail,  power 
to  be  purchased  from  BPA,  or  is  in  the 
process  of  going  into  such  a  business. 
The  applicant  must  provide  copies  of 
filings  of  certificates  and  approvals  from 
designated  officials,  such  as  by-laws  and 
articles  of  incorporation,  regidatory 
approvals  as  required,  and  information 
on  whether  public  elections  were 
required  and  held.  This  standard  is 
applicable  to  potential  new  preference 


*  Section  5(b)(4)  of  the  Northwest  Power  Act 
provides,  "Sales  under  this  subsection  shall  be 
made  only  if  the  public  body,  cooperative.  Federal 
agency  or  investor-owned  utility  complies  with  the 
Administrator's  standards  of  service  in  effect  on 
December  5, 1980  or  as  subsequently  revised." 


customers  and  to  new  private  utilities 
selling  to  the  general  public. 

Distribution  Function 

This  criterion  assures  that  BPA  sells 
power  consistent  with  the  legal 
requirement  that  it  be  sold  to  public 
bodies  and  cooperatives  engaged  in  the 
public  business  of  buying  and 
distributing  power  through  distribution 
facilities  owned  by  the  customer.  The 
performance  of  the  distribution  function 
by  the  party  applying  for  preference 
status  has  been  viewed  as  an  assurance 
that  the  purposes  of  selling  Federal 
power  on  a  preference  basis  are  realized. 
The  same  considerations  are  applicable 
to  BPA  sales  to  privately  owned  utilities 
selling  Federal  power  to  the  general 
public.  That  is,  they  have  a  distribution 
system  and  are  able  to  provide  the 
power  to  retail  consumers.  Parties  that 
do  not  own,  operate  and  maintain,  or 
control  the  costs  of  the  distribution  may 
face  the  issue  of  how  to  demonstrate 
that  they  are  able  to  provide  the  benefits 
of  cost  based  Federal  power  to  retail 
consumers.  This  standard  is  applicable 
to  potential  new  preference  customers 
and  to  new  private  utilities  selling  to  the 
general  public. 

BPA  must  give  the  applicant  a 
reasonable  opportunity  to  achieve 
ownership  including  time  needed  to 
finance  the  acquisition  or  construction 
of  the  necessary  distribution.  In  general, 
State  law  grants  public  bodies  the  power 
of  eminent  domain  allowing  them  to 
acquire  the  distribution  facilities  of 
another  utility  through  condemnation. 
In  general,  cooperatives  have  been  able 
to  construct  or  purchase  their  own 
systems  through  low-cost  financing 
obtained  fi-om  loans  made  by  the 
Federal  Rural  Electric  Administration 
(predecessor  to  the  Rural  Utility 
Service). 

General  Utility  Obligation  To  Serve 

This  criterion  assures  that  Federal 
power  will  be  sold  by  the  applicant  in 
a  non-discriminatory  manner  for  the 
benefit  of  the  general  public  and 
particularly  of  domestic  and  rural 
consumers.  BPA  has  always  required 
that  a  customer  serving  retail  consumer 
load  have  a  "utility  responsibility"  to 
serve.  This  means  that  any  retail 
consumers  may  request  and  obtain 
service  fi-om  the  potential  customer, 
limited  only  by  service  area  or  franchise 
allocation  restrictions.  An  applicant 
must  have  obtained  authorization  to 
serve  certain  loads  or  areas  prior  to 
receiving  power  from  BPA  for  service  to 
such  loads  or  areas.  Any  legal  action 
that  challenges  such  service  must  be 
resolved  by  final  order  before  BPA 
begins  service.  This  standard  is 
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applicable  to  potential  new  preference 
customers  and  to  new  private  utilities 
selling  to  the  general  public. 

Financial  Health  and  Ability  To  Pay 

This  criterion  assures  BPA  that  the 
appHcant  is  able  to  pay  for  the  power  it 
receives.  BPA  examines  the  applicant's 
authority  to  collect  money  for  the 
services  it  renders  to  its  retail 
consumers — the  ability  to  bill — and  the 
applicant's  authority  to  sue  and  be  sued. 
BPA  reviews  the  applicant's 
organizational  structure  to  see  if  there  is 
a  financial  officer  and  staff  that 
performs  a  bilhng  and  collection 
function.  BPA  will  also  examine, 
particularly  in  the  case  of  a  municipal 
or  tribal  applicant,  whether  the 
applicant  has  the  authority  to  segregate 
utihty  funds  from  a  general  fund,  if  one 
exists.  This  standard  is  applicable  to 
potential  new  preference  customers  and 
to  new  private  utilities  selling  to  the 
general  pubUc. 

Operations  and  Structure 

This  criterion  is  used  to  provide  BPA 
reasonable  assurance  that  the  applicant 
has  the  ability  to  fulfill  responsibilities 
and  duties  under  a  power  sales  contract. 
BPA  examines  the  applicant's  ability  to 
perform  utility  functions  such  as 
metering,  billing,  or  operation  and 
maintenance  on  utiUty  facilities,  or 
contract  for  such  functions  and  control 
the  costs  of  such  functions.  This 
standard  is  applicable  to  potential  new 
preference  customers  and  to  new  private 
utilities  selling  to  the  general  public. 

Commercial  Quantities 

Because  BPA  is  directed  to  sell  power 
at  "wholesale,"  BPA  has  generally 
required  that  customers  purchase  power 
in  wholesale,  commercial  amounts  of 
one  megawatt  or  more.  This  standard  is 
applicable  to  potential  new  preference 
customers  and  to  new  private  utilities 
selhng  to  the  general  public. 

Connection  to  BPA  Transmission 
System 

The  BPA  standards  for  service  have 
also  addressed  matters  related  to  the 
configurations  and  operations  of 
electrical  facilities.  Requirements  for 
interconnection  to  the  BPA  transmission 
system  are  governed  by  the  Open  Access 
Transmission  Tariff.  The  Transmission 
Business  Line  is  currently  revising  its 
Interconnection  Standards.  These 
aspects  of  standards  for  service  are  not 
addressed  in  this  Notice. 

BPA  Proposal  To  Change  Its  Standards 
for  Service 

The  advent  of  retail  electricity 
deregulation  in  the  wholesale  market 


and  in  some  western  states  at  retail,  as 
well  as  the  interest  of  some  tribes  and 
other  parties  in  forming  and  operating 
an  electric  utility,  has  prompted  BPA  to 
assess  whether  or  not  a  change  in  its 
existing  standards  for  service  may  be 
warranted.  Some  parties  have 
questioned  whether  BPA  should 
continue  to  require  that  preference 
customers  who  serve  retail  consumers 
own  and  operate  a  distribution  system. 
A  similar  issue  arises  as  to  BPA's  sales 
of  Federal  power  to  new  private  entities, 
as  to  the  legal  distinction  between  a 
utility  selling  to  the  general  public  and 
other  sales. 

In  response,  BPA  is  inviting 
comments  from  interested  parties  on 
this  proposal  to  allow  ownership-type 
lease  arrangements  which,  in  addition 
to  direct  ownership  of  a  distribution 
system,  qualify  a  potential  pubhc 
agency  customer  to  be  able  to  purchase 
PF  power.  All  other  eligibility  criteria 
would  continue  to  apply.  BPA  proposes 
that  a  potential  new  customer  who 
would  sell  power  to  retail  consumers 
may  use  an  ownership-type  lease 
arrangement  in  order  to  provide  for 
distribution  to  retail  consimiers.  A 
customer  could  lease  a  distribution 
system  for  delivery  of  Federal  power  to 
retail  consimiers.  In  this  concept,  in 
order  to  qualify  as  an  ownership-type 
lease,  the  agreement  would  (1)  be  a  long 
term  arrangement  for  the  life  of  the 
facilities  or  for  a  duration  equal  to  the 
term  of  the  BPA  power  supply 
obligation,  and  (2)  give  to  the  preference 
customer  the  right  to  operate,  maintain 
and  have  repairs  performed  on  the 
system,  as  well  as  have  complete 
decision  authority  over  costs  of  the 
distribution  system.  In  addition,  the 
customer  would  perform,  or  be 
responsible  for,  all  other  utility 
functions  such  as  meter  reading,  billing, 
retail  rate  setting,  and  other  services  and 
functions  provided  by  a  serving  utility. 
The  proposal  is  to  have  the  potential 
customer  and  the  distribution  owner 
enter  into  an  arms  length  commercial 
transaction.  The  potential  customer 
should  have  the  ability  under  such 
transactions  to  have  a  third  party 
provide  for  the  system  maintenance 
functions  in  an  open  competitive 
process. 

This  proposal  to  use  an  ownership- 
type  lease  arrangement  is  consistent 
with  Department  of  Energy  poUcy 
which  allows  the  use  of  a  lease  by  a 
potential  public  agency  customer  to 
obtain  a  distribution  system.  See  DOE 
General  Counsel,  "Request  of  City  of 
Needles  for  Reinstatement  of  Sales  of 
Federal  Power  for  Benefit  of  Its 
Citizens"  (Nov.  21,  1978).  This  policy 
was  affirmed  in  Salt  Lake  City  et  al.  v. 


Western  Area  Power  Administration,  et 
al.  926  F.2d  974  (10th  Cir.  1991). 

For  Discussion:  Concepts  Regarding 
Standards  for  Service 

In  addition  to  the  ownership-type 
lease  arrangement,  some  parties  have 
suggested  other  concepts  which  may 
meet  the  standards  for  service 
requirement.  The  concepts  presented 
below  are  for  discussion  purposes.  BPA 
is  not  making  a  proposal  regarding  these 
concepts. 

Contractual  Capacity  Rights 

A  customer  could  obtain  long-term 
contracts  for  use  of  capacity  on 
distribution  facilities  or  for  access  to 
distribution  according  to  state  law 
which  assure  delivery  of  Federal  power 
to  retail  consumers.  The  distribution 
owmer  would  operate  and  maintain  the 
distribution  system.  The  preference 
customer  would  contract  for  use  of 
distribution  and  would  perform,  or  be 
responsible  for,  meter  reading,  bilUng, 
retail  rate  setting  and  all  other  services 
normally  provided  by  a  serving  utility. 

The  Utility's  Obligation  To  Serve 

Retail  access  legislation  may  raise 
issues  regarding  the  standard  for  service 
requirement  that  a  customer  have  a 
general  utility  responsibifity  or 
obligation  to  serve.  An  obligation  to 
serve  standard  is  Unked  with  the 
distribution  function.  Decisions  made 
regarding  distribution  should  guide  the 
issues  on  a  customer's  obligation  to 
serve  standard.  Following  are  variations 
on  the  obligation  to  serve  depending  on 
how  the  utility  accomplishes  the 
distribution  function: 

•  If  a  utility  contracts  for  long-term 
capacity  rights  on  the  distribution 
system  or  has  access  to  a  distribution 
system  according  to  state  law,  the 
distribution  owner  would  operate, 
maintain,  and  have  complete  decision 
authority  over  costs.  In  this  case  the 
leasing  utility  should  have  the 
obligation  to  serve,  if  it  has  the 
distribution  capacity  or  can  obtain  the 
necessary  capacity  to  serve  the  load.  If 
the  leasing  utility  does  not  have  and  can 
not  obtain  the  necessary  capacity,  then 
the  distribution  owner  would 
potentially  have  the  obfigation  to  serve. 

•  Another  concept  would  be  to  rely 
on  governing  law,  including  retail 
access  law,  to  determine  who  will  have 
the  obligation  to  serve  in  specific 
circumstances. 

Responsible  Official:  Mr.  Fred 
Rettenmund,  Customer  Account 
Executive,  Power  Business  Line,  is  the 
official  responsible  for  the  development 
of  the  draft  policy  proposal  for 
modifying  BPA's  standards  for  service 
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to  pennit  the  purchase  of  Federal 
power 

Issued  jin  Portland,  Oregon,  on  April  26, 
1999 

Judith  A.  Ichansen, 

Adminis  ratorand  Chief  Executive  Officer. 
99-11408  Filed  5-5-99;  8:45  am) 
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C()OE  I 


DEPARtMENT  OF  ENERGY 

Federal)  Energy  Regulatory 
Commi$slon 

[Docket  ^o.  CP99-361-000] 

Texas  Qas  Transmission  Corporation; 
^k>tice  0f  Request  Under  Blanket 
Author^lon 

April  30J 1999. 

Take  kotice  that  on  April  28,  1999, 
Texas  GJas  Transmission  corporation 
(Texas  (Eas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP99-361-000  a  request 
pursuait  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulat  ons  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.216)  for 
authorisation  to  abandon  a 
transportation  meter,  located  in  St.  Mary 
Parish,  Louisiana,  under  Texas  Gas' 
blanket  certificate  issued  in  docket  No. 
CP82-4  37-000,  pursuant  to  Section  7(c) 
of  the  N  atural  Gas  Act,  all  as  more  fully 
set  fortl  I  in  the  request  that  is  on  file 
with  th(  I  Commission  and  open  to 
public  i  Qspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.fe  rc.fed.us/online/rims.htm  (call 
(202)  2(  8-2222  for  assistance). 

Texas  Gas  proposes  to  abandon  a  2- 
inch  sk  d-mounted  meter  run  known  as 
the  Smith  Production-Charenton  Meter 
and  is  1  )cated  at  Mile  2.9866  on  Texas 
Gas'  Jea  uerette-Southwest  6-inch  Line, 
located  in  St.  Mary  Parish,  Louisiana. 
Texas  C  as  states  the  cost  of  removal  is 
estimated  to  be  $850. 

Texa!  Gas  declares  that  this  meter  was 
constru  :ted  to  transport  gas  for  various 
shippers.  Texas  Gas  asserts  that  the  last 
flow  of  jas  through  this  meter  was  in 
March    992,  and  the  producer  plugged 
and  abandoned  its  well  in  August  1992. 

Any  ]  )erson  or  the  Commission's  staff 
may,  w  thin  45  days  after  issuance  of 
the  inst  mt  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commiision's  Procedural  Rules  (18  CFR 
385.21^ )  a  motion  to  intervene  or  notice 
of  inter  /ention  and  pursuant  to  Section 
157.20;  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  w  thin  the  time  allowed  therefor, 
the  pro  )osed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 

time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-11349  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-35ft-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

April  30,  1999. 

Take  notice  that  on  April  27, 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP99-358-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  install  and 
operate  a  sales  delivery  point  for 
Resource  Acquisitions  Corporation 
(RAG),  under  Transco's  blEinket 
certificate  issued  in  Docket  No.  CP82- 
426-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  fifing  may  be  viewed 
on  the  web  at  http://v\rww.ferc.fed.us/ 
online/rms.htm  (call  202-208-2222  for 
assistance). 

Transco  states  that  it  is  proposing  to 
install,  own  and  operate  a  new  sales 
delivery  point  to  RAG  on  the  existing  4- 
inch  East  White  Lake  Lateral  in 
Vermillion  Parish,  Louisiana.  The  gas 
will  be  delivered  through  a  new  meter 
to  be  installed,  owned  and  operated  by 
Transco.  It  is  stated  that  at  such 
location,  there  is  an  existing  Transco 
meter  which  measures  gas  delivered  by 
RAC  to  Transco.  Transco  states  that  it 
will  also  install,  own  and  operate 
electronic  flow  measurement 
equipment. 

Transco  further  states  that  the  new 
delivery  point  will  enable  RAC  to 
receive  up  to  500  Mcf  of  gas  per  day 
from  Transco  on  an  interruptible  basis. 
Such  gas  will  be  used  by  RAC  for  gas 
lift  purposes.  It  is  stated  that 
transportation  service  will  be  rendered 
to  RAC  through  the  new  delivery  point 
pursuant  to  Transco's  Rate  Schedule  IT 


and  Part  284(G)  of  the  Commission's 
regulations.  Transco  states  that  the 
addition  of  this  delivery  point  will  have 
no  significant  impact  on  Transco's  peak 
day  or  annual  deliveries  and  is  not 
prohibited  by  Transco's  FERC  Gas 
Tariff. 

Transco  has  estimated  the  toted  costs 
of  Transco's  proposed  facilities  to  be 
approximately  $31,300.00.  RAC  will 
reimburse  Transco  for  all  costs 
associated  with  such  facilities. 

Transco  also  states  that  the 
installation  and  operation  of  Transco's 
facilities  will  be  performed  in 
comphance  with  the  environmental 
requirements  set  forth  in  Section 
157.206(d)  of  the  Commission's 
regulations,  and  that  Transco  will  obtain 
all  required  environmental  clearances 
prior  to  the  commencement  of 
installation. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest,  ff  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11348  Filed  5-5-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-366-000] 

Williston  Basin  Interstate  Pipeline 
Company,  Notice  of  Application 

April  30,  1999. 

Take  notice  that  on  April  28,  1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Post  Office 
Box  1560,  Bismarck,  North  Dakota 
58506-5601 .  filed  in  Docket  No.  CP99- 
366-000,  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  a  farm  tap,  which  includes  the 
plugging  of  the  tap  and  the  removal  of 
the  meter  and  regulator,  in  Fallon 


County,  Montana,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  21, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procediu-e  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procediu-e,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  miless  otherwise  advised,  it  will  be 
luinecessary  for  Williston  Basin 
Interstate  Pipeline  Company  to  appear 
or  be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11350  Filed  5-5-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  CP97-31 5-000  et  al;  CP97- 
319-000;  CP98-200-000;  CP9&-54O-000] 


independence  Pipeline  Company;  ANR 
Pipeline  Company;  National  Fuel  Gas 
Supply  Corporation;  Transcontinental 
Gas  Pipe  Line  Corporation;  Notice  of 
Additional  Public  IMeetings  in  New 
Jersey  on  the  Draft  Environmental 
Impact  Statement  for  the  Proposed 
Independence  Pipeline  and  IMarket 
Linit  Expansion  Projects 

April  30,  1999. 

At  the  request  of  Congressmen 
William  Pascrell  and  Rodney 
Frelinghuysen  of  New  Jersey,  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
hold  two  additional  meetings  to  receive 
oral  comments  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
of  the  Independence  Pipeline  and 
Market  Link  Expansion  Projects,  as 
referenced  in  the  above  dockets. 

The  time  and  locations  of  the 
meetings  are  listed  below: 

Nutley,  New  Jersey:  May  24,  1999,  8:00 
p.m. 

Franklin  Middle  School,  325  Franklin 
Avenue,  Nutley,  New  Jersey  07011, 
(973) 661-8871 

Chatham,  New  Jersey:  May  25, 1999, 
7:00  p.m. 

Chatham  Middle  School,  480  Main 
Street,  Chatham,  New  Jersey  07928, 
(973)  635-7200 

Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  DEIS.  Transcripts  of 
the  meetings  will  be  prepared. 

Additional  information  about  the 
proposed  projects  is  available  from  Paul 
McKee  in  the  Conunission's  Office  of 
External  Affairs,  at  (202)  208-1088;  or 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  Access  to 
texts  of  formal  documents  issued  by  the 
Commission  with  regards  to  these 
dockets,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  Help  line 
can  be  reached  at  (202)  208-2474. 
David  P.  Boergers, 
Secretary. 

[PR  Doc.  99-11347  Filed  5-5-99;  8:45  am] 
BIUJNG  CODE  S717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene  and  Protests 

April  30,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1684-000. 

c.  Date  Filed:  February  19.  1999. 

d.  Applicant:  Simplicity  Hydro. 

e.  Name  of  Project:  Taylorsville  Lake 
Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Taylorsville  Dam  on 
the  Salt  River,  near  the  Town  of 
Taylorsville,  Spencer  County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  David 
Brown  Kinloch,  Soft  Energy  Associates, 
414  S.  Wenzel  Street,  Louisville, 
Kentucky  40204,  (502)  589-0975. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2808  or  E-mail  address  at 
Ed.Lee@FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  proposed 
project  would  utiUze  the  existing  U.S. 
Army  Corps  of  Engineers'  Taylorsville 
Dam  and  Reservoir,  and  would  consist 
of  the  following  facilities:  (1)  three  new 
submersible  generating  units  to  be 
located  in  the  existing  intake  tower  for 
an  installed  capacity  of  1.135 
megawatts;  (2)  a  new  12.5-kilovolt 
transmission  line;  and  (3)  appurtenant 
facilities.  The  proposed  average  annual 
generation  is  estimated  to  be  6 
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gigawakthours.  The  cost  of  the  studies 
he  permit  will  not  exceed 
All  project  generation  would  be 
a  local  utility, 
copy  of  the  application  is 
e  for  inspection  and 
d  action  at  the  Commission's 
Reference  ad  Files  Maintenance 
located  at  888  First  Street,  N.E., 
-A,  Washington.  D.C.  20426,  or 
(202)  208-1371.  A  copy  is 
lable  for  inspection  and 
reproduction  at  Simplicity  Hydro,  David 

Kinlock,  414  S.  Wenzel  Street. 
Louisville.  Kentucky  40204.  (502)  58»- 
.  copy  of  the  application  may 
viewed  or  printed  by  accessing 
Commission's  website  on  the 
at  http://www.ferc.fed.us/ 
rims.htm  or  call  (202)  208-2222 
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ividuals  desiring  to  be  included 
Commission's  mailing  list  should 
ndi  cate  by  writing  to  the  Secretary 
I  Commission. 

inary  Permit — Anyone  desiring 
competing  application  for 
imfnary  permit  for  a  proposed 
must  submit  the  competing 
ic^tion  itself,  or  a  notice  of  intent  to 
an  application,  to  the 
ssion  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 

ion  of  a  timely  notice  of  intent 
an  interested  person  to  file  the 
ing  preliminary  permit 
cation  no  later  than  30  days  after 
ified  comment  date  for  the 
ar  application.  A  competing 
iminary  permit  application  must 
nfor  n  with  18  CFR  4.32  (a)  and  (b)(1). 
i  minary  Permit — Any  qualified 
develo  jment  applicant  desiring  to  file  a 
pe  ing  development  application 
s  ibmit  to  the  Commission,  on  or 
a  specified  comment  date  for  the 
ar  application,  either  a 
mpeling  development  application  or  a 
of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
development  application  allows 
interested  person  to  file  the 

application  no  later  than  120 
the  specified  comment  date 
particular  application.  A 
ing  license  application  must 
with  18  CFR  4.32  (a),  (b).  and 


pe  ting  i 
a  ten 


to  file 
an 
com 
days 
for  the 
compe  t 
conforjn 
(c). 
Noti  :e  of  intent — A  notice  of  intent 
s  aecify  the  exact  name,  business 
,  and  telephone  number  of  the 
ive  applicant,  and  must  include 
^uivocal  statement  of  intent  to 
,  if  such  an  application  may  be 
Either  a  preliminary  permit 
pplic  ition  or  a  development 
applic  ition  (specify  which  type  of 


application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  99-11351  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

April  30,  1999. 

Take  notice  that  the  foUovdng 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11722-000. 

c.  Date  Filed:  April  14,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Salamonie  Lake 
Dam  Hydroelectric  Project. 

f.  Location:  On  the  Salamonie  River 
near  the  town  of  Wabash,  in  Wabash 
County,  Indiana.  The  project  would 
utilize  the  U.S.  Army  Corps  of  Engineers 
Salamonie  Lake  Dam  and  reservoir. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-824(r): 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Tom  Dean. 
thomas.dean@ferc.fed.us,  202-219- 
2778. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuemce  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  on  the  official  service  list  for  the 
project.  Further,  if  an  intervener  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  project  would  be  located  at  the 
existing  U.S.  Army  Corps  of  Engineers 
Salamonie  Lake  Dam  and  would  consist 
of  the  following  proposed  facilities:  (1) 


Two  50-foot-long,  84-inch-diameter 
penstocks;  (2)  a  powerhouse  on  the 
downstream  side  of  the  dam  housing 
two  turbine  generating  units  with  a  total 
installed  capacity  of  2.0  MW;  (3)  a  5- 
mile-long,  14.7  kV  transmission  line; 
and  (4)  other  appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  12,500 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $800,000. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
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served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impact.  Based  on  the  results  of  these 
studies,  the  applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICA'nON" 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appficable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  99-11352  Filed  5-5-99;  8:45  am] 

BH.UNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

April  30,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Apphcation:  Preliminary 
Permit 

b.  Project  No.:  11723-000 

c.  Date  Filed:  April  14,  1999 

d.  Applicant:  Universal  Electric 
Power  Corporation 

e.  Name  of  Project:  Cagles  Mill  Lake 
Dam  Hydroelectric  Project 

f.  Location:  On  the  Mill  Creek  near  the 
town  of  Bowling  Green,  in  Putnam 
County,  Indiana.  The  project  would 
utilize  the  U.S.  Army  Corps  of  Engineers 
Cagels  Mill  Lake  Dam  and  reservoir. 

g.  Field  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825{r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301.  (330)  535-7115. 

i.  FERC  Contact:  Tom  Dean. 
thomas.dean@ferc.fed.us,  202-219- 
2778. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  on  the  official  service  list  for  the 
project.  Further,  if  an  intervenor  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  tiie  document  on 
that  resource  agency. 

k.  The  project  would  be  located  at  the 
existing  U.S.  Army  Corps  of  Engineers 
Cagles  Mill  Lake  Dam  and  would 
consist  of  the  following  proposed 
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(l)a50-foot-long.  62-in- 
penstock;  (2)  a  powerhouse  on 
side  of  the  dam  housing 
turbine  generating  unit  with  an 
capacity  of  938  kW;  (3)  a  600- 
,  14.7  kV  transmission  line;  and 
appurtenances. 

estimates  that  the  average 
generation  would  be  5.800  MWh 
the  cost  of  the  studies  under 
would  be  $500,000. 
c  opy  of  the  application  is 
e  for  inspection  and 
ction  at  the  Commission's 
Reference  Room,  located  at  888 
NE,  Room  2A,  Washington, 
.  or  by  calling  (202)  208- 
filing  may  be  viewed  on  the 
ittp://www.ferc.fed. us/online/ 
(call  202-208-2222  for 
.  A  copy  is  also  available  for 
and  reproduction  at  the 
in  item  h  above. 

Permit — Anyone  desiring 
competing  application  for 
permit  for  a  proposed 
must  submit  the  competing 

itself,  or  a  notice  of  intent  to 
an  application,  to  the 

on  or  before  the  specified 
date  for  the  particular 
(see  18  CFR  4.36). 
of  a  timely  notice  of  intent 
in  interested  person  to  file  the 
preliminary  permit 
no  later  than  30  days  after 
ified  comment  date  for  the 
application.  A  competing 
permit  application  must 
with  18  CFR  4.32(a)  and  (b)(1). 
Permit — Any  qualified 
application  desiring  to  file 
development  application 
iibmit  to  the  Commission,  on  or 
specified  comment  date  for  the 
ar  application,  either  a 

development  application  or  a 
Df  intent  to  file  such  an 
(see  18  CFR  4.36). 
ion  of  a  timely  notice  of  intent 
development  application  allows 
person  to  file  the 
application  no  later  than  120 
the  specified  comment  date 
particular  application.  A 
license  application  must 
with  18  CFR  4.32(a),  (b),  and 
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(c). 
Notice  of  intent — A  notice  of  intent 
ify  the  exact  name,  business 
and  telephone  number  of  the 
prosp^tive  applicant,  and  must  include 
ivocal  statement  of  intent  to 
if  such  an  application  may  be 
dither  a  preliminary  permit 
applici  ition  or  a  development 
applic;  ition  (specify  which  type  of 
applici  ition).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
field,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTESTS",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretar>'  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motioii  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
amd  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  am  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  con"anents  must  also  be  sent  to 

the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-11353  Filed  5-5-99;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

April  30,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conomission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11725-000. 

c.  Date  Filed:  April  14,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Aberdeen  Lock 
and  Dam  Hydroelectric  Project. 

f.  Location:  On  the  Tombigbee  River 
near  the  town  of  Aberdeen,  in  Monroe 
County,  Mississippi.  The  project  would 
utilize  the  U.S.  Army  Corps  of  Engineers 
Aberdeen  Lock  and  Dam  and  reservoir. 

g.  Filed  Piu-suant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)— 825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  202-219- 
2778. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  on  the  official  service  list  for  the 
project.  Further,  if  an  intervener  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

k.  The  project  would  be  located  at  the 
existing  U.S.  Army  Corps  of  Engineers 
Aberdeen  Lock  and  Dam  and  would 
consist  of  the  following  proposed 
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facilities:  (1)  two  80-foot-long,  72-inch- 
diameter  penstocks;  (2)  a  powerhouse 
on  the  downstream  side  of  the  dam 
housing  two  turbine  generating  units 
with  a  total  installed  capacity  of  2.7 
MW;  (3)  a  700-foot-long,  14.7  kV 
transmission  line;  and  (4)  other 
appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  17,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $1,000,000. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2 A.  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appHcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  apphcation.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a).  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
apphcation).  A  notice  of  intent  must  be 


served  on  the  appUcant(s)  named  in  this 
pubhc  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preUminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preUminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Conunission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Conunission 's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Representative 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION" 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
apphcation  to  which  the  filing  refers. 
Ajiy  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  apphcation  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

David  P.  Boer^rs, 

Secretary. 

|FR  Doc.  99-11354  Filed  5-&-99;  8:45  am) 

BaXJNQ  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission  and 
Soliciting  Additional  Study  Requests 

April  30.  1999. 

Take  notice  that  the  following 
hydroelectric  apphcation  has  been  filed 
with  the  Commission  and  is  available 
for  pubhc  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-1 1727-000. 

c.  Date  Filed.:  April  6.  1999. 

d.  Applicant:  City  of  Granite  Falls, 
Minnesota. 

e.  Name  of  Project:  Minnesota  Falls 
Hydro  Project. 

f.  Location:  On  the  Minnesota  River  in 
Chippewa  and  Yellow  Medicine 
Counties,  near  Granite  Falls.  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825{r). 

h.  Applicant  Contact:  William  P. 
Levin,  City  Manager,  City  of  Granite 
Falls,  885  Prentice  Street,  Granite  Falls, 
MN  56241-1598.  (320)  564-3011. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809  or  E-mail  address  at 
Ed.  Lee@FERC.fed.us 

j.  Deadline  for  filing  additional  study 
requests:  60  days  from  the  issuance  date 
of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  proposed 
nm-of-river  Minnesota  Falls  Project 
consists  of:  (1)  an  18-foot-high  and  500- 
foot-long  embankment  and 
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In<  iividuals  desiring  to  be  included 
[Commission's  mailing  list  should 
indi  :ate  by  writing  to  the  Secretary 
(Commission. 
Boergers, 

99-11355  Filed  5-5-99;  8:45  am) 


BILLING  (  ODE  6717-01-M 


ENViRpNMENTAL  PROTECTION 
AGENCY 

[FRL-6^36-7] 

Notice  of  Availability  of  Funds  for 
Sourc<  I  Water  Protection 


AGENC' 
Agenc; 
ACTION 


Environmental  Protection 


Notice. 


SUMMAftY:  The  Environmentsd  Protection 
Agency  (EPA)  is  soliciting  proposals  to 
fimd  projects  that  support  local  ground 
water  and  source  water  protection 
efforts  tor  small,  rural  or  economically 
disadvantaged  communities  in  priority 
waters  leds. 

DATES:  All  project  proposals  must  be 
receive  d  by  the  respective  EPA  Regional 
or  Hea  iquarters  office  no  later  than  Jime 
7.  1991 L 

ADDRESSES:  Project  proposals  should  be 
sent  to  the  appropriate  address  listed 


below 
project 


^ased  on  the  location  of  the 


FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Headquarters  or  Regional  contacts  listed 
in  the  SUPPLEMENTARY  INFORMAIION. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  keeping  with  the  objectives  of  the 
Safe  Drinking  Water  Act,  EPA  is 
soliciting  partners  through  a 
competitive  solicitation  to  assist  Agency 
efforts  to  protect  the  drinking  water 
sources  (both  ground  water  and  surface 
water  sources)  of  small,  rural  or 
economically  disadvantaged 
corrmiimities  in  priority  watersheds. 
Priority  watersheds  are  those  river 
basins  and  water  bodies  identified  by 
the  States  in  their  Unified  Watershed 
Assessments,  developed  imder  the 
Clean  Water  Action  Plan. 

Proposals  under  this  solicitation  may 
support  source  water  assessment  and 
protection  activities  at  the  community 
level  as  well  as  activities  related  to 
stormwater,  non-point  source  or  wet 
weather  related  management  activities, 
that:  assist  in  the  integration  of  groimd 
water  concerns  into  watershed 
assessment  and  restoration  plans; 
support  the  implementation  of  local 
wellhead  protection  programs;  and  /or, 
provide  technical  support  to 
commimities  considering  new  ground  or 
surface  water  protection  or  contaminant 
source  management  plans  or  ordinances 
targeted  at  high  risk  watersheds.  All 
project  proposals  must  address  one  or 
more  of  these  activities  to  support 
ground  water  and  source  water 
protection  efforts  of  small  communities, 
economically  disadvantaged 
commimities,  and/or  rural  areas  in 
priority  watersheds.  These  projects  must 
also  serve  as  useful  prototypes  with 
results  that  can  be  transferred  to  other 
community-based  drinking  water 
protection  efforts.  Priority  consideration 
will  be  given  to  proposals  that  directly 
involve  and  demonstrate  community 
level  implementation  actions  or 
activities  that  clearly  lead  to  such 
results. 

Available  Funding 

Regional  Support 

A  total  of  $1,625,000  is  available  from 
EPA  to  fund  one  or  more  projects  in 
each  EPA  Region  according  to  the 
Region-by-Region  allocation  formula 
shown  below.  Individual  project 
proposals  may  be  budgeted  at  no  less 
than  $10,000,  and  no  more  than  any 
specific  Region's  allocation.  Each 
Region  will  determine  how  many 
projects  to  fund  and  at  what  level  to 
fund  them.  Those  interested  in  applying 
for  funding  should  submit  their 
proposal  to  the  appropriate  Regional 


contacts  as  listed  below.  Collaborative 
submissions  are  also  encouraged. 
Project  submissions  must  be  made  in 
accordance  with  the  criteria  contained 
in  this  notice. 

Nation-wide  Support 

An  additional  $375,000  is  available 
from  EPA  Headquarters  for  projects  that 
are  targeted  to  similar  objectives  but 
focus  on  activities  that  are  either 
national,  multi-State  or  multi-Region  in 
scope.  These  proposals  are  to  be 
submitted  to  the  EPA  Headquarters 
contact  listed  below.  National  projects 
should  be  budgeted  at  no  less  than 
$50,000  and  no  more  than  $100,000. 

Funding  Eligibility 

State,  local  and  Tribal  governments, 
not-for-profit  community  water  systems 
that  meet  the  definition  of  a  public 
water  supply  (40  CFR  142.2),  and  not- 
for-profit  organizations  that  have 
demonstrated  a  field-based  capacity  to 
provide  technical  assistance  on  drinking 
water  and  source  water  protection 
issues  to  small,  rural  or  economically 
disadvantaged  communities  are  eligible 
to  compete  for  these  funds.  While 
preference  may  be  given  to  projects 
located  in  priority  watersheds,  projects 
outside  of  those  watershed  areas  will  be 
eligible  for  funding  consideration, 
especially  if  they  have  a  creative 
approach  to  implementing  the 
objectives  previously  outlined. 

Evaluation  Criteria 

In  keeping  with  the  aforementioned 
objectives  of  this  solicitation,  the 
following  other  criteria  will  be  used  in 
the  evaluation  of  all  proposals 
submitted  by  offerors  in  response  to  this 
proposal. 

•  Well  vmtten  and  organized 
presentation.  5  points 

•  Project  objectives,  deliverables/ 
milestones,  and  measures  of  success  are 
viable  and  clearly  stated.  15  points 

•  Project  clearly  identifies  the  need 
for  the  activity  and  the  expected 
enviromnentail  and  public  health 
benefits  that  are  readily  transferable  to 
other  communities.  30  points 

•  Project  uses  the  collaboration  of 
relevant  partners  (multi-organization/ 
community  focused)  to  achieve  the 
project  goals.  25  points 

•  Project  builds  the  capacity  of  local 
communities  and  organizations  to 
protect  public  health  through  drinking 
water  protection  by  identifying  needed 
institutional  arrangements  and 
management  responsibilities  to  carry 
out  project  objectives.  25  points 

Total:  100  points 
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Project  Proposal  Due  Date  Headquarters  office  no  later  than  30 

All  project  proposals  must  be  received    ^^y^  ^°^  ^^y  6. 1999-  Project 
by  the  respective  EPA  Regional  or  proposals  should  be  sent  to  the 


EPA  office 


Region  1 

Region  2 
Region  3 
Region  4 
Region  5  , 
Region  6  . 
Region  7  . 
Region  8  . 


Region  9 

Region  10 , 

Headquarters 


Contact  and  address 


Mary  Jo  Feuerbach.  U.S.  EPA,  Region  I,  Suite  1100, 
One  Congress  Street  (CM A),  Boston,  MA  02203-0001, 
617-918-1578. 

Benita  Best-Wong,  U.S.  EPA,  Region  2,  290  Broadway, 
New  York,  NY  10007-1866,  212-637-3852. 

Dale  Long,  U.S.  EPA,  Region  3,  1650  Arch  Street.  Phila- 
delphia, PA  19103,  215-814-5779. 

Stallings  Howell,  U.S.  EPA,  Region  4,  61  Forsyth  Street. 
SW,  Atlanta  GA  30303,  404-562-9329. 

Thomas  Poy,  U.S.  EPA,  Region  5,  77  W.  Jackson  Boule- 
vard, Chicago,  IL  60604-3507,  312-886-5991. 

Ken  Williams,  U.S.  EPA,  Region  6,  1445  Ross  Avenue 
Dallas.  TX  75202-2733,  214-665-7129. 

Stephanie  Lindberg,  U.S.  EPA,  Regon  7,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101,  913-551-7423. 

Marcella  Hutchinson,  U.S.  EPA,  Region  8,  999  18th 
Street,  Suite  500,  Denver,  CO  80202-2466,  303-312- 
6753. 

Judy  Bloom,  U.S.  EPA.  Regwn  9.  75  Hawthorne  Street 
San  Francisco.  CA  94105,  415-744-1829. 

Jeff  Kenknight,  U.S.  EPA,  Regk)n  10,  1200  Sixth  Ave- 
nue, Seattle,  WA  98101,  206-553-0226. 

Evyonne  Harris,  U.S.  EPA  (4606),  401  M  Street,  SW. 
Washington,  DC  20460,  202-260-1399. 


appropriate  address  Hsted  below  based 
on  the  location  of  the  project: 


States 
CT.  ME.  MA.  NH,  Rl,  VT 

NJ,  NY,  PR.  VI  

DE.  DC.  MD,  PA.  VA.  WV  

AL.  FL.  GA,  KY,  MS,  NC,  SC,  TN  .. 

IL,  IN,  Ml,  MN,  OH,  Wl 

AR,  LA,  NM,  OK,  TX  

lA,  KS,  MO,  NE 

CO,  MT,  ND,  SD,  UT,  WY  

AZ,  CA.  HI.  NV 

AK,  ID,  OR,  WA  

Natkmal,    Multi-State   or   Mutti-Re- 
gkxi. 


Alkxafion 


$117,813 

134,063 
146,251 
243.749 
211.250 
215,310 
146,250 
121,875 

150.313 
138,126 
375,000 


Description  of  Project  Proposals 

Proposals  should  be  succinct  and  to 
the  point.  Proposals  should  not  exceed 
3-5  pages  in  total  length.  The  3-5  pages 
should  include  background,  a 
description  of  proposed  project  and  the 
environmental  need  to  be  addressed, 
financial  information  on  the  costs  of  the 
project,  a  schedule  of  activities  and 
milestones,  supporting  documentation, 
and  (any  available)  letters  of  support. 

Proposals  should  clearly  address  the 
substantive  evaluation  criteria,  in 
particular,  the  expected  health  and 
environmental  benefits  and  the 
transferabihty  of  the  project  effort.  Other 
materials,  multimedia  or  otherwise,  vdll 
not  be  accepted  or  evaluated  during  the 
competition.  Applicants  whose 
proposals  are  selected  for  funding  will 
be  required  to  submit  the  "AppHcation 
for  Federal  Assistance"  (SF  424).  The 
paperwork  biu-den  for  this  form  is 
approved  under  EPA's  Information 
Collection  request  #938.06,  0MB 
Control  Number  2030-0020.  Do  not 
submit  the  SF  424  with  this  proposal 
application.  Projects  that  receive 
funding  will  have  specific  conditions  on 
reporting  progress. 

Project  Narrative 

Proposed  project  text  should  include 
a  general  overview  summarizing 
plaimed  project  activities  in  accordance 
with  the  specifications  for  project 
descriptions.  The  project  narrative 
should  briefly  describe  how  the  project 


proposal  addresses  and  supports  one  or 
more  of  the  following  program 
objectives: 

•  Source  water  assessment  and 
protection  activities  at  the  local  level, 
especially  in  rural  areas; 

•  Integration  of  ground  water 
concerns  into  watershed  assessment  and 
restoration  plans; 

•  Implementation  of  wellhead 
protection  programs  locally;  and/or 

•  Providing  the  assistance  of  field 
technicians  supporting  communities 
considering  new  ground  water/source 
water  ordinances  targeted  at  high-risk 
watersheds. 

In  addition,  the  narrative  should 
briefly  describe  how  the  project 
proposal  addresses  the  following 
factors: 

•  AbiUty  of  project  to  support  the 
overall  advancement  of  ground  water 
and  source  water  protection  efforts; 

•  Innovation  and  transferabihty  of 
project  outcomes  to  multiple  state. 
Tribal,  or  local  source  water  protection 
initiatives;  and, 

•  Past  experience,  if  any,  that 
demonstrates  an  ability  to  manage 
complex  projects. 


Project  Activities 

A  description  of  planned  project 
activities  including  a  definition  of  the 
project's  time  span,  lists  of  deUverables 
and  milestones. 


Budget  NarratiTe 

Each  proposal  must  include  a  budget 
summary  that  identifies  cost  associated 
with  each  activity.  Cost  estimates 
should  include  the  following  object 
class  categories: 

•  Personnel 
t^  Fringe 

•  Travel 
1^  SuppUes 

•  Indirect  Charges 
Schedule  of  Activities 

This  schedule  for  the  review  and 
award  portion  of  this  process  is 
provided  only  as  an  example.  Each 
Region  may  estabUsh  timelines  that  vary 
beyond  the  initial  submission  date.  30 
days  from  the  date  of  this  document 

•  Day  30:  proposals  due  after 
publication  of  Federal  Register  notice. 

•  Day  60:  complete  30  day  review  of 
proposals  by  either  EPA  Headquarters  or 
Region. 

•  Day  70:  apphcant  notified  of 
Agency  determination  on  project. 

•  Day  85:  selected  apphcants  prepare 
and  submit  SF  424. 

•  Day  90:  applications  forwarded  to 
the  respective  grants  offices. 

•  Day  120:  grants  processing 
completed/Congressional  notifications. 

•  Day  125:  awards  package  mailed  to 
grantee. 
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Dated 
EUzabetl  i 
Acting  D  irector, 
Drinking 
IFRDdC 

BILLING 


April  30.  1999. 
Fellows, 

Office  of  Ground  Water  and 
Water. 
9*-11387  Filed  5-5-99;  8:45  am) 

6560-50-P 


Cl>OE 


FEDER.  KL  ELECTION  COMMISSION 

Sunshiie  Act  Meeting 

DATE  AM)  TIME:  Tuesday,  May  11.  1999 

at  10  a.ia. 

PLACE:  f  99  E  Street,  NW.,  Washington. 

DC. 

STATUS:  This  Meeting  will  be  closed  to 

the  Pub  ic. 

ITEMS  T(  BE  DISCUSSED:  Compliance 

matters  pursuant  to  2  U.S.C.  §437g. 

Audits  (  onducted  pursuant  to  2  U.S.C. 

§  437g. '  i  438(b).  and  Title  26.  U.S.C. 

Matters  concerning  participation  in  civil 

actions  )r  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures 

or  matte  rs  affecting  a  particular 

employ(!e. 

DATE  AN  3  TIME:  Thursday.  May  13, 1999 

at  10;00  a.m. 

PLACE:  <  99  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  Will  be  Open  to 

the  Pub  ic. 

ITEMS  TC  DISCUSSED:  Correction  and 

Approvid  of  Minutes.  Advisory  Opinion 


1 999-1  ( 


Particip  ition  Committee  by  counsel, 

Andrew  B.  Clubok.  Administrative 

Matters. 

PERSON  ro  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris.  Press  Officer, 

Telephone:  (202)  694-1220. 


Marjorie 

Secretary 
[FR  Doc. 
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The 
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1984 


copies 
DC 
North 
Interested 


Nationwide  Political 


W.  Emmons, 

of  the  Commission. 
99-11491  Filed  5-4-99;  11:21  am] 
671 5-01 -« 
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FEDERi  kL  MARITIME  COMMSSION 
Notice  of  Agreement(s)  Filed 


C  Qmmission  hereby  gives  notice 
ing  of  the  following 
t(s)  under  the  Shipping  Act  of 


Interested  parties  can  review  or  obtain 
agreements  at  the  Washington, 
offices  of  the  Commission,  800 

Street,  N.W.,  Room  962. 


C  ipitc 


parties  may  submit  comments 
on  an  af  reement  to  the  Secretary, 
Federal  Vlaritime  Commission, 
Washini  ton,  DC  20573,  within  10  days 
of  the  di  te  this  notice  appears  in  the 
Federal  Register. 
Agreenent  No.:  202-009831-019. 


Title:  New  Zealand/United  States 
Container  Lines  Association. 

Parties:  P&O  Nedlloyd  Limited, 
Columbus  Line,  Australia-New  Zealand 
Direct  Line. 

Synopsis:  The  proposed  modification 
would  revise  the  agreement's 
independent  action  and  service  contract 
provisions  consistent  with  the 
requirements  of  the  Ocean  Shipping 
Reform  Act  of  1998.  The  parties  have 
requested  expedited  review. 

Agreement  No.:  202-011526-002. 

Title:  Mitsui  O.S.K.  Lines  Ltd/Hoegh- 
Ugland  Auto  Liners  A/S  Space  Charter 
Agreement. 

Parties:  Hoegh-Ugland  Auto  Liners  A/ 
S  Mitsui  O.S.K.  Lines,  Ltd. 

Synopsis:  The  proposed  Amendment 
modifies  Article  4  of  the  Agreement  to 
include  trade  to  the  Dominican 
Republic.  The  parties  request  expedited 
review. 

Agreement  No.:  203-011547-006. 

Title:  Israel  Discussion  Agreement. 

Parties:  China  Ocean  Shipping 
(Group)  Company,  Farrell  Lines 
Incorporated,  Zim  Israel  Navigation  Co., 
Ltd.,  Israel  Trade  Conference. 

Synopsis:  The  proposed  Amendment 
revises  Article  5  of  the  Agreement  to 
authorize  joint  contracting;  discussion 
of  terms,  information  and  other  data 
concerning  individual  service  contracts, 
as  well  as  the  discussion  and 
implementation  of  voluntary  guidelines 
relating  to  individual  service  contracts. 
The  Article  is  further  amended  to 
authorize  ad  hoc  space  chartering 
authority  among  the  parties.  In  addition, 
technical  and  conforming  changes  are 
made  to  Articles  7  and  9  of  the 
Agreement. 

Agreement  No.:  202-011572-004. 

Title:  Colombia  Independent  Carrier 
Agreement. 

Parties:  Frontier  Liner  Services,  King 
Ocean  de  Colombia,  Seaboard  Marine, 
LTd. 

Synopsis:  The  proposed  Amendment: 
(1)  revises  Articles  5.3,  13,  14,  and  18 
of  the  Agreement  to  bring  the 
Agreement  into  conformity  with  the 
Ocean  Shipping  Reform  Act  and 
Commission's  regulations,  (2)  clarifies 
the  space  charter  authority  under 
Article  5.5,  and  (3)  specifies  the  voting 
procedure  by  which  Members  of  the 
Agreement  may  open  and  close  rates. 
The  members  request  expedited  review. 

Agreement  No.:  218-011661. 

Title:  Crowley /MLL  Transshipment 
Agreement. 

Parties:  Crowley  American  Transport, 
Inc.  ("Crowley"),  Mexican  Lines 
Limited  ("MLL"),  Transportacion 
Maritima  Grancolombiana  S.A. 
("MLL"). 


Synopsis:  Under  the  proposed 
Agreement  Crowley  will  provide 
transshipment  services  to  MLL  for  MLL 
cargo  in  the  trade  between  United  States 
Gulf  and  Pacific  Coast  ports  and  ports 
in  Colombia,  Ecuador,  Peru,  and  Chile 
via  transshipment  ports  in  Venezuela, 
Colombia,  and  Panama. 

Agreement  No.:  217-011662. 

Title:  CMA/Great  Western  Space 
Charter  Agreement. 

Parties:  Compagnie  Maritime 
d'Affretement,  S.A.  ("CMA"),  Great 
Western  Steamship  Co.  ("Great 
Western"). 

Synopsis:  The  proposed  Agreement 
would  permit  CMA  to  charter  space  to 
Great  Western  in  the  trade  between 
United  States  West  Coast  ports,  and 
inland  points  via  such  ports,  and  ports 
and  points  in  the  Far  East.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  3,  1999. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  99-11401  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pvu'suant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  International 
Commodity  Express  Co.  d/b/a  I.C.E., 
2090  Commerce  Drive,  Medford,  OR 
97504,  Officer:  Henry  Dewey  Wilson,  m, 
President  (Qualifying  Individual). 

Dated:  May  3,  1999. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  99-11399  Filed  4-5-99;  8:45  am] 

BILLING  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
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applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  S.A.T.  Sea  &  Air 
Transport  Inc.,  1200  South  192nd  Street, 
Suite  200,  Seattle,  WA  98148,  Officers: 
Peter  J.  Beckett,  President,  George  M. 
Goodwin,  Secretary /Treasurer. 

Dated:  May  3,  1999. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  99-11400  Filed  5-5-99;  8:45  am) 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Chemge  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and  § 
225.41  of  the  Board's  Regulation  Y  {12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  20, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Lepago  Enterprises,  Inc.,  Tampa, 
Florida,  and  Constantino  Gonzalez,  Rosa 
Gonzales,  Anthony  F.  Gonzalez,  and 
Silvia  Martinez,  all  of  Tampa,  Florida, 
as  shareholders;  to  acquire  voting  shares 
of  Manufacturers  Bancshares,  Inc., 
Tampa,  Florida  (in  organization),  and 
thereby  indirectly  acquire  voting  shares 
of  Manufacturers  Bank  of  Florida, 
Tampa,  Florida. 

2.  Uaneza  Enterprises,  Inc.,  Tampa, 
Florida,  and  Frank  A.  Llaneza  and  Diana 
Llaneza,  all  of  Tampa,  Florida,  as 
shareholders;  to  acquire  voting  shares  of 
Manufactiuers  Bancshares,  Inc.,  Tampa, 
Florida  (in  organization),  and  thereby 
indirectly  acquire  voting  shares  of 


Manufacturers  Bank  of  Florida,  Tampa, 
Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Edward  J.  Snyder,  Cedar  Vale, 
Kansas  and  Caroline  S.  Blakeslee,  Boise, 
Idaho,  as  Co-Trustees  of  the  M.F.  Jarvis 
Trust,  to  acquire  voting  shares  of 
Cornerstone  Alliance,  Ltd.,  Winfield, 
Kansas;  and  thereby  indirectly  acquire 
voting  shares  of  First  National  Bank  of 
Winfield,  Winfield,  Kansas,  and 
Cornerstone  Credit  Company,  Winfield, 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  30,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-11313  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  othervirise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  31,  1999. 
A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 


Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Manufacturers  Bancshares,  Inc., 
Tampa,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Manufacturers  Bank  of  Florida. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Delta  Bancshares  of  Louisiana,  Inc., 
Oak  Grove,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  West 
Carroll  Community  Bank,  Oak  Grove, 
Louisiana  (in  organization). 

In  connection  with  this  application. 
Applicant  also  has  applied  to  merge 
with  Delta  Bancshares,  Inc.,  Eudora, 
Arkansas,  and  thereby  indirectiy  acquire 
The  Eudora  Bank,  Eudora,  Arkansas. 

2.  Central  Bancompany,  Inc.,  Jefferson 
City,  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Mid-Continent 
Bancshares,  Inc.,  and  thereby  indirectly 
acquire  Bank  of  Jacomo,  Blue  Springs, 
Missouri. 

3.  First  Premier  Financial 
Corporation,  St.  Louis,  Missouri;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Premier  Bancshares,  Inc., 
Jefferson  City,  Missouri,  and  thereby 
indirectly  acquire  Premier  Bank, 
Jefferson  City,  Missouri. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Bank  Capital  Corporation, 
Strasburg,  Colorado;  to  acquire  100 
percent  of  the  voting  shares  of  Citizens 
Holding  Corporation,  Keensburg, 
Colorado,  and  thereby  indirectly  acquire 
Citizens  State  Bank,  keensburg, 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System, 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-11314  Filed  5-5-99;  8:45  ami 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
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assets  of  a  company,  including  the 
companies  hsted  below,  that  engages 
either  diyectly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Ufted  in  §  225.28  of  Regulation 
Y  (12  Cpk  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  t^  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conduct^  throughout  the  United  States. 

Each  nptice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notite  also  will  be  available  for 
inspectic^  at  the  offices  of  the  Board  of 
Govemo^.  hiterested  persons  may 
express  tbeir  views  in  writing  on  the 
question  whether  the  proposal  comphes 
with  the  standards  of  section  4  of  the 
BHC  Act] 

Unlessj  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  ofices  of  the  Board  of  Governors 
not  later  than  May  20, 1999. 

A.  Federal  Reserve  Bank  of  San 
Franciscfi  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulatii^n  Group)  101  Market  Street, 
San  Franinsco,  Cahfomia  94105-1579: 

1.  PhUippine  National  Bank  Metro 
Manila,  The  Phihppines,  and  Century 
Holding  Corporation,  Beverly  Hills, 
CahfomiB;  to  acquire  PNB  Remittance 
Centers,  Inc.,  Los  Angeles,  California, 
and  thereby  engage  in  money  remittance 
activities,  as  previously  approved  by 
Board  order;  See  Philippine  Commercial 
International  Bank,  77  Fed.  Res.  Bull. 
270.  (19^1):  Bergen  Bank  A/S.  76  Fed. 
Res.  Bu//1  457  (1990);  and  Nonvest 
Corporation,  81  Fed.  Res.  Bull.  974 
(1995). 

Board  of  Governors  of  the  Federal  Reserve 
System,  Abril  30, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-11315  Filed  5-5-99;  8:45  am] 
MLUNQ  COK  <2io-ei-r 


GENERi^L  SERVICES 
ADMINI^RATION 

President's  Commission  on  the 
Celebration  of  Women  in  American 
History 

AGENCY:  deneral  Services 
Adminis^tion. 

ACTION:  ?i|leeting  notice. 

( 

SUMMARVt  Notice  is  hereby  given  that 
the  President's  Commission  on  the 
Celebration  of  Women  in  American 
History  via  11  hold  an  open  meeting  from 
12  p.m.  tp  5  p.m.  on  Thursday,  May  20, 
1999,  at  he  Kennedy  Space  Center 
(KSC),  F  orida.  Visitor  Complex,  Center 


for  Space  Education,  Pad-A.  The 
telephone  number  for  the  KSC  Visitors 
Center  if  407-452-2121.  hiquiries  may 
be  emailed  to  www.ksc.nasa.gov.. 
PURPOSE:  To  discuss  the  report  to  the 
President,  the  recommendation  related 
to  the  "How  to  Guide",  and  to  soUcit 
input  from  the  community  on 
implementation  plans  for  this  and  other 
recommendations  for  celebrating 
women  in  American  history. 

Under  41  CFR  101-6.1015(b)(2)  less 
than  15  days  notice  of  the  meeting  is 
provided  due  to  delays  in  organizing 
schedules. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Davis  (202)  501-0705,  Assistant 
to  the  Associate  Administrator  for 
Communications,  General  Services 
Administration.  Also,  inquiries  may  be 
sent  to  martha.davis@gsa.gov. 

Dated:  April  30, 1999. 
Beth  Newbui^er, 

Associate  Administrator  for  Communications. 
|FR  Doc.  99-11420  Filed  5-5-99;  8:45  am] 

BILUNO  CODE  6820-34-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PNFO-99-16] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CIX;  Assistant  Reports 


Clearance  Officer,  1600  CUfton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  with  60 
days  of  this  notice. 

Proposed  Projects 

1.  Di^sion  of  Needle-stick 
Prevention  Strategies — NEW — National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)— Occupational 
exposure  to  bloodbome  pathogens 
(including  the  hepatitis  B  and  C  viruses 
and  the  human  immiuiodeficiency 
virus)  poses  a  risk  to  workers  in  the 
health  care  industry  and  related 
occupations.  The  primary  route  of 
exposure  to  bloodbome  pathogens  is 
accidental  percutaneous  injury  by  a 
needle  or  similar  sharp  object. 

In  1991  the  Occupational  Safety  and 
Health  Administration  (OSHA)  enacted 
the  final  Bloodbome  Pathogen  Standard. 
Although  the  OSHA  standard  has 
increased  compliance  and  awareness  of 
needle-stick  injtuy  prevention 
strategies,  needle-stick  injuries  are  still 
occurring. 

Studies  have  demonstrated  that  the 
use  of  safer  needle-stick  prevention 
devices  can  reduce  the  incidence  of 
needle-stick  injuries  juid  resulting  costs. 
Little  is  known  however,  about  how 
many  hospitals  have  adopted  devices 
such  as,  safer  blood  collection  needles 
(SBCN)  designed  to  prevent 
percutaneous  injuries,  and  the  variables 
that  can  influence  their  adoption  by 
hospitals. 

This  study  will  conduct  a  random 
sample  national  survey  of  960  infection 
control  practitioners  to  evaluate  how 
widespread  the  adoption  of  SBCN  and 
other  needle-stick  prevention  devices  is 
in  hospitals;  and  some  of  the  internal 
and  external  environmental  variables 
that  can  influence  their  adoption.  The 
survey  data  may  be  used  to  indicate  a 
hospital's  readiness  to  adopt  SBCN,  to 
assess  the  extent  of  the  diffusion  of 
SBCN,  and  to  cluster  hospitals 
according  to  their  stage  of  adoption  for 
SBCN. 

The  goal  of  this  study  is  to  (1)  inform 
future  NIOSH  communication/ 
dissemination  strategies  to  promote 
safer  blood  collection  and  related 
medical  devices  in  hospitals,  (2)  inform 
pohcy  makers  about  variables  that  can 
influence  the  adoption  of  safer  blood 
collection  devices,  and  (3)  provide  data 
that  reveals  national  trends  for  the 
adoption  of  safer  needles-tick 
prevention  devices  in  hospitals.  There 
cost  to  the  respondents  is  $0.00. 
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Respondent 


Infection  control  nurses 


Number  of       .g^^.'fg'g?!    ^^^L^^f"^     Total  burden 
Respondents     '^®!P°"!f%^®         r^o„^o» 


spondent 


960 


1 


response 
(in  hrs.) 


.1166 


(in  firs.) 


112 


2.  PHS  Supplements  to  the 
Application  for  Federal  Assistance  SF 
424  (0920-0428)— Extension— The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  requesting  a  three- 
year  extension  of  the  currently  approved 
OMB  forms  that  are  Supplements  to  the 
Request  for  Federal  Assistance 
Application  (SF-^24).  The  Checklist, 
Program  Narrative,  the  Public  Health 
System  Impact  Statement  (third  party 
notification)  (PHSIS),  a  new  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA)  form  and  a 
new  CDC  form  are  a  part  of  the  standard 
application  for  state  and  local 


governments  and  for  private  non-profit 
and  for-profit  organizations  when 
applying  for  financid  assistance  from 
PHS  grant  programs.  The  Checklist 
assists  applicants  to  ensure  that  they 
have  included  all  required  information 
necessary  to  process  the  application. 
The  Checklist  data  helps  to  reduce  the 
time  required  to  process  and  review 
grant  applications,  expediting  the 
issuance  of  grant  awards.  The  PHSIS 
Third  Party  Notification  Form  is  used  to 
inform  State  and  local  health  agencies  of 
community-based  proposals  submitted 
by  non-governmental  applicants  for 
Federal  funding.  SAMHSA's  new  form 


will  be  used  in  lieu  of  the  PHSIS  in 
specific  instances.  CDC's  new  forms  will 
be  used  in  lieu  of  the  5161-1  form  for 
state  and  local  governments  requesting 
federal  funding  that  is  limited  to  state 
and  local  governments  only. 

The  current  OMB  approval  for  the 
supplements  was  previously  submitted 
and  approved  as  an  emergency 
clearance  and  we  are  asking  for  a  full 
three  clearance  to  continue  data 
collection  The  total  annual  cost  to  the 
respondents  is  estimated  to  be 
$1,184,452. 


Respondents 


Program  Narrative  and  Checklist  

CDC  Form  0.0126  (E)  

Public  Healtfi  Impact  Statement  (PHSIS) 
SSA  (SAMHSA)  

Total 


Number  of 
respondents 


6,231 

990 

2,845 

1,125 


Number  of 
responses/re- 
spondent 


1 

1 

2.5 

1 


Avg.  burden/ 

response  (In 

firs.) 


4 

4 

.1666 

.1666 


Total  burden 
(in  firs.) 


24,924 

3,960 

1,185 

187 


30,256 


3.  Safety  for  Workers'  Eyes:  Testing 
the  Effectiveness  of  Theoretically-Based 
Eye  Injury  Prevention  Messages — 
NEW — National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  -Despite  evidence  that  at  least 
90%  of  workplace  eye  injuries  are 
preventable,  safety  eye  wear  use  among 
workers  is  disappointingly  low. 
According  to  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  results  from  the  1988 
National  Health  Interview  Survey 
Occupation  Health  Supplement,  more 
than  600,000  occupational  eye  injuries 
occur  annually.  Sixteen  percent  of  eye 
injuries  occiu'  among  construction  with 
carpenters  being  at  particular  risk  given 
the  nature  of  their  work. 

Research  has  been  conducted  on  the 
nature  and  extent  of  eye  injuries  among 
workers,  but  few  studies  have  explored 
the  behavioral  aspects  of  the  use  of 
safety  eye  wear.  To  date,  no  one  has 


used  behavioral  theory  to  examine  the 
use  of  safety  eye  wear  among  union 
carpenters  or  develop  a  program  that 
would  increase  safety  eye  wear  use. 

The  goals  of  this  investigation  are  to: 

(1)  Estimate  the  number  of  carpenters 
who  are  currently  wearing  protective 
eye  wear  by  direct  observation  and  pre- 
intervention  survey  in  the  study  sample; 

(2)  develop  an  eye  wear  safety 
promotion  campaign  geared  toward 
carpenters,  their  first-line  supervisors, 
and  contractors  based  on  results  from 
focus  groups  and  using  the  theory  of 
planned  behavior;  (3)  increase  the  use  of 
protective  eye  wear  among  carpenters 
by  administering  the  eye  safety 
messages  to  carpenters,  their  first-line 
supervisors,  and  contractors;  and  (4) 
determine  the  effectiveness  of  the 
messages  by  comparing  the  use  of  safety 
eye  wear  among  carpenters  before  and 
after  the  campaign  by  direct 


observation,  post-intervention  survey, 
and  focus  groups. 

The  pre-  and  post-intervention  survey 
instruments  will  assess  carpenters'  use 
of  eye  wear  before  and  after  the  health 
communication  message.  In  addition, 
based  on  the  theory  of  planned 
behavior,  the  questionnaire  will  address 
workers  behavioral  intentions,  attitudes, 
subjective  norms,  and  perceived 
behavioral  control. 

Using  a  quasi-experimental  design, 
the  data  collected  in  this  study  will 
assess  the  effectiveness  of  theory-based 
messages  to  increase  the  use  of  safety 
eye  wear  when  compared  to  a  control 
group.  This  information  will  provide 
public  health  investigators  as  well  as 
carpenter  safety  officers  with  a  theory- 
driven  effective  eye  injury  prevention 
program  and  the  tools  to  implement  it. 
The  total  cost  to  respondents  is 
$2,257.00. 


Respondents 

Number  of 
respondents 

Number  of 
responses/re- 
spondent 

Avg.  burden/ 

response  (in 

hrs.) 

Total  burden 
(in  hrs.) 

Carpenters  

150 

2 

.33 

99 

4.  Hepatitis  C  Virus  Lookback 
Evaluation  -NEW-  National  Center  for 


Infectious  Disease  (NCID)— The  Food 
and  Drug  Administration  (FDA)  has 


recently  issued  guidelines  for 
notification  of  persons  who  received 
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blood  oi  blood  components  from  donors 
who  suh  sequently  tested  positive  for 
antibod]  ■  to  hepatitis  C  vims  (anti-HCV) 
using  a  licensed  multiantigen  assay. ' 
Blood  collection  establishments  will 
identify  potentially  HCV-contaminated 
blood  products  and  inform  transfusion 
services  jof  these  units.  The  transfusion 
services  [will  then  attempt  to  notify  the 
recipien|s  of  these  products  and 
encoura|e  these  recipients  to  be  tested 
for  HCViinfection.  CDC,  in  collaboration 
with  tha  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  and  the  FDA, 
has  been  charged  with  the  responsibility 
of  evaluating  this  nationwide 
notificanon  process.  The  objective  of 
this  study  is  to  evaluate  the 
effectiveness  of  the  targeted  lookback  for 
identifying  persons  infected  with  HCV, 
obtaining  appropriate  medical  follow- 
up,  and  promoting  healthy  lifestyles  and 
behaviofs.  The  evaluation  has  three 
specific  Bims; 


1.  Determine  the  effectiveness  of 
targeted  lookback  for  identifying  prior 
transfusion  recipients  with  HCV 
infection,  including  the  proportion  of 
recipients  identified  who  are  ultimately 
tested,  the  proportion  of  those  tested 
who  are  HCV  positive,  the  reasons 
persons  do  not  receive  notification,  and 
the  reasons  persons  do  not  avail 
themselves  of  testing. 

2.  Determine  the  effectiveness  of 
targeted  lookback  for  encouraging  and 
obtaining  appropriate  medical  follow-up 
and  promoting  healthy  lifestyles  and 
behaviors  among  persons  found  positive 
for  HCV  infection,  including  proportion 
of  HCV-positive  persons  who  seek 
medical  evaluation  and  outcome  of  that 
evaluation  (severity  of  Uver  disease, 
anti-viral  therapy,  quality  of 
counseling),  and  reactions/impact  of 
notification  on  HCV-negative  persons. 

3.  Determine  the  cost-effectiveness  of 
targeted  lookback,  including  resources 


(cost,  personnel,  etc.)  utilized  by  blood 
collection  groups  and  transfusion 
services  for  implementation  and  costs  of 
medical  evaluation  and  management. 

The  evaluation  wdll  comprise  the 
following  components: 

1.  A  nationwide  survey  of  blood 
collection  establishments. 

2.  A  nationwide  survey  of  transfusion 
services. 

3.  A  follow-up  study  of  transfusion 
recipients  presumed  to  have  been 
notified  of  their  potential  HCV 
exposure.  This  detailed  study  will 
involve  contacting  and  interviewing 
transfusion  recipients  from  a  sample  of 
transfusion  services  in  defined 
geographic  areas. 

4.  A  follow-up  study  of  notified 
transfusion  recipients  who  obtain  HCV 
testing  offered  by  blood  collection 
centers. 

The  total  cost  to  respondents  is 
estimated  to  be  $346,063. 


Respondents 


Number  of 
respondents 


Number  of 
responses/re- 
spondents 


Avg.  burden/ 
response 
(in  hours) 


Total  burden 
(in  hours) 


Blood  collection  establishments  

Transfusion  services  ~ 

Transfusi()n  recipients  (first  telephone  contact)  _ 

Transfusion  recipients  (second  telephone  contact) 

Transfusion  recipients  (follow-up  interview  and  study)  

Transfusitn  recipients  (first  interview  of  recipients  tested  at  ARC/ABC  

Transfusion  recipients  (follow-up  interview  and  study  of  recipients  tested  at  ARC/ 


ABC) 

Total 


140 

5,000 

5,000 

2.000 

200 

500 

100 


5 
5 
0.2 
0.5 
0.5 
0,2 

0.5 


700 

25,000 

1,000 

1,000 

300 

100 

150 


28.250 


Dated:  Vpril  30, 1999. 
Nancy  CI  eal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evah  ation.  Centers  for  Disease  Control 
and  Previ  ntion  (CDC). 
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for  Excellence  in  Health 
;  Notice  of  Availability  of 


A.  Purpose 

The  Gmters  for  Disease  Control  and 
Preventian  (CDC),  through  the  Office  of 
Preventi  an  Research  and  the  National 


Center  for  Health  Statistics  (NCHS) 
invites  applications  to  establish  Centers 
for  Excellence  in  Health  Statistics 
(CEHS).  The  goal  of  these  cooperative 
agreements  is  to  support  research  to 
enhance  the  capability  of  the  statistical 
sciences  to  meet  the  rapidly  changing 
needs  of  health  surveillance,  public 
health  research,  and  in  particular 
prevention  research.  This  program 
addresses  the  "Healthy  People  2000" 
priority  area(s)  of  Surveillance  and  Data. 

The  purposes  of  this  program  are  to: 

1.  Build  Infrastructure 
•(Administrative  Core):  Provide  an 
organizational  setting  to  promote 
research  on  methods  for  health 
statistics,  drawing  upon  multiple 
disciplines  and  involving  collaboration 
with  multiple  partners.  Serve  as  a  model 
for  outreach,  input,  and  collaboration 
that  helps  assure  that  research  can  be 
applied  to  solving  priority  problems 
nationally  or  in  the  local  community. 


2.  Research  Component:  Support 
methodological  and  analytic  research 
projects  aimed  at  advancing  the  state  of 
the  art  of  collection,  analysis,  and 
interpretation  of  health  statistics  to 
inform  prevention  research  and 
evaluation.  Integrate  the  fields  of 
statistics,  health  services  research, 
survey  research,  public  health, 
epidemiology,  behavioral  and  social 
sciences,  computer  science  and 
technology  among  others.  Through  such 
multi-disciplinary  research,  explore 
new  approaches  to  enhance  the 
capability  of  the  statistical  system  to 
meet  the  rapidly  changing  needs  of 
health  surveillance,  public  health 
research,  and  prevention  research. 

3.  Recruitment  and  Outreach 
(Promote  Training):  Enhance 
opportunities  for  research  training, 
career  development,  and  mentoring. 


ai  id 


Drug  Administration.  Guidance  For 
Cturrent  Good  Manufacturing  Practice  for 
Slood  Components:  (1)  Quarantine  and 
of  Units  from  Prior  Collections  from 


Donors  with  Repeatedly  Reactive  Screening  Tests 
for  Antibody  to  Hepatitis  C  Virus  (Anti-HCV);  (2) 
Supplemental  Testing,  and  the  Notirication  of 
Consignees  and  Blood  Recipients  of  Donor  Test 


Results  for  Anti-HCV.  Rockville,  MD:  Center  for 
Biologies  Evaluation  and  Research,  FDA;  September 
1998. 
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B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $750,000  is  available 
in  FY  1999  to  fund  approximately  two 
awards.  It  is  expected  that  the  average 
award  will  be  $375,000  in  total  costs, 
ranging  from  $250,000  to  $500,000.  It  is 
anticipated  that  the  awards  will  begin 
on  or  about  September  30,  1999  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 
Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  progress  reports  and  the 
availability  of  funds. 

D.  Use  of  Funds 

Applicants  should  include  sufficient 
travel  funds  within  their  budgets  to 
travel  to  NCHS,  Hyattsville,  Maryland 
facility  for  an  annual  meeting  of  all 
awarded  research  center  principal 
investigators. 

E.  Programmatic  Interests 

There  is  programmatic  interest  in 
developing  CEHS  that  would  conduct  a 
wide  range  of  research,  analytic  and 
implementation  activities  pertaining  to 
health  statistics  and  information 
systems  for  health  promotion  and 
disease  prevention  research  and 
application.  Examples  of  relevant 
research  topics  include  but  are  not 
limited  to  those  listed  below: 

1.  Survey  methodology:  New 
sampling  approaches,  new  designs  for 
hard  to  reach  populations,  new 
approaches  for  linking  and  integrating 
health  surveys,  improved  capabilities 
for  conducting  longitudinal  and  cross 
sectional  studies,  improved  methods  for 
addressing  language  and  cognitive 
issues  in  conducting  surveys. 

2.  Health  Promotion  and  Disease 
Prevention:  Development  of  standards 
in  terms,  definitions  and  methods; 
development  of  health  status  indicators 


for  within  population  group 
comparison;  examination  of  protective 
or  wellness  factors  and  health  seeking 
behaviors  particular  to  population 
groups. 

3.  Data  linkages:  Improved  use  of 
existing  administrative  data  sets  {e.g.. 
Medicare,  Medicaid,  Veterans 
Administration,  National  Death  Index, 
hospital  discharges,  and  employer 
health  files),  expanded  use  of  data 
sources  from  outside  the  public  health 
arena,  approaches  to  tracking  patient 
health  episodes  across  different 
providers,  and  methods  for  linking  or 
matching  different  data  sources  to  move 
toward  broader  population  coverage. 

4.  Data  analysis:  Analytic  approaches 
to  interpreting  poverty  and 
socioeconomic  status  and  their  effect  on 
population  subgroups,  analytic 
approaches  to  assessing  the  impact  of 
managed  care  on  health  as  well  as 
impact  of  other  changes  in  health  care 
systems,  and  enhancement  of 
epidemiological  studies  of  disease  and 
illness  including  the  impact  of  behavior 
and  environmental  exposures,  improved 
strategies  for  combining  qualitative  data 
to  enhance  insight  into  statistical 
research,  examination  of  demographic 
aspects  of  health,  morbidity,  disability, 
and  mortality — including  issues  related 
to  the  influence  of  early  life  on  later  life, 
algorithms  for  measuring  health 
outcomes  and  quality  of  care,  and 
validation  of  aggregated  variables. 

5.  Information  technology:  Expanded 
research  and  development  of 
automation  technologies,  including  the 
development  of  new  electronic  methods 
for  data  collection,  improved  analytic 
tools,  and  new  approaches  to  electronic 
data  dissemination. 

6.  Special  populations:  Improved  data 
on  populations  particularly  vulnerable 
to  changes  in  the  health  care  system  and 
those  with  unique  health  problems 
(racial/ethnic  minorities,  poor,  disabled, 
elderly,  highly  mobile  populations)  of 
particular  interest  is  the  reliability  of 
race  and  ethnic  information  on  vital  and 
medical  records  (self-report  versus 
proxy)  with  a  focus  on  mortality 
statistics  and  misreporting. 

7.  Medical  informatics:  Approaches  to 
defining,  accessing  and  using 
computerized  patient  records,  the 
development  of  uniform  data  elements 
and  definitions,  developing  methods  for 
greater  linkage  between  medical 
informatics  and  population-based  health 
information,  developing  standardized 
instruments  for  recording  utilization 
(especially  preventive  services)  for 
illness  episodes  that  can  be  used  by 
primary  care  service  providers  in  a 
variety  of  settings. 


8.  Measurement:  Improved  techniques 
for  describing  and  measuring  health 
status,  functional  status,  health 
outcomes,  and  the  impact  of  care  and 
the  enviroimient,  behavior,  family,  and 
community  on  health  status. 

9.  Non-sampling  error:  Examination  of 
biases  associated  with  the  sampling 
frame,  mode  of  survey,  non-response, 
and  measurement  bias. 

10.  Confidentiality  and  data  sharing: 
Development  of  innovative  methods  and 
techniques  to  ensiu^  the  confidentiality 
of  information  provided  by  respondents, 
while  at  the  same  time  maximizing  the 
sharing  of  micro-data  for  analysis,  e.g., 
employing  random  transformations  and 
imputed  synthetic  variables  and 
evaluating  the  resulting  analytic  losses; 
development  and  evaluation  of 
alternative  approaches  to  obtain 
informed  consent. 

F.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
hsted  under  2.  (CDC  Activities). 

1 .  Recipient  Activities: 

a.  Build  Infr^structxire 
(Administrative  Core) 

(1)  Establish  an  appropriate 
organizationed  setting  and  institutional 
infrastructure  (administrative  core)  that 
is  supportive  of  a  set  of  research 
projects.  This  setting  must  facilitate 
collaboration  between  multiple 
disciplines  and  involve  multiple 
partners. 

(2)  Establish  relationship{s)  with 
organizations  relevant  to  the  success  of 
the  Center's  research  agenda, 
demonstrated  by  letters  of  agreement. 
Cooperation  with  private-sector 
programs  is  encouraged. 

(3)  Establish  relationship(s)  with 
organizations  or  individuals  that  can 
help  assure  that  research  can  be  applied 
to  solving  priority  problems  nationally 
or  (if  appropriate)  in  the  local 
community. 

b.  Research  Component 

(1)  Develop  and  organize  a 
prevention/promotion  research  theme 
(or  set  of  themes)  and  a  research  agenda. 
For  example,  themes  and  research 
agendas  can  address  Programmatic 
Interests  research  topics  outlined  in  that 
section  of  the  announcement,  or  can  be 
focused  on  problems  unique  to  the 
community  in  which  the  CEHS  would 
be  located. 

(2)  Design  and  conduct  one  or  more 
research  projects  within  the  research 
agenda  developed  by  the  particular 
CEHS  that  involves  specialists  or 
experts  in  sophisticated  methodology 
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and  ind  viduals  or  organizations  from 
the  com  mxinity,  if  appropriate,  to 
identify  priorities  and  hnk  research 
activitie  s  to  important  public  health, 
prevent  on  and  health  statistics  research 
issues. 

(3)  Develop  a  plan  to  disseminate 
research  hndings  as  widely  as  is 
practica  sle. 

c.  Rec  ruitment  and  Outreach  (Promote 
Traininj):  Establish  program  for 
enhanci  ig  opportunities,  career 
develop  nent  and  training  including 
mentori  ig  of  junior  researchers,  and 
programs  for  training  mid-career  or 
transitiqnal  professionals  who  have  not 
ly  worked  in  the  specialties  of 
statistics  and  prevention 


previoui ; 
health 
research 
2.  CDC/NCHS 


Activities: 
a.  Proidde  technical  assistance  on 


rese  arch 


(I«) 


projects 

b.  If 
of  controlled 
allows 

c.  If  needed 
of  a 
all  coo 
in  the 

d.  Th4 
Board 
protoco 
annual 
completsd 

G.  Appl  cation  Content 

In  de\  eloping  the  application, 
applicai  its  should  follow  the 
informa  ion  in  the  Program 
Requirei  aents,  the  Other  Requirements, 
and  Eva  nation  Criteria  sections. 

H.  Subn  isston  and  Deadline 


as  necessary, 
n  jeded,  assist  in  the  development 
access  environment  which 
r  licro-data  applications. 

assist  in  the  development 
protocol  for  IRB  review  by 
pterating  institutions  participating 
rqsearch. 

CDC  Institutional  Review 

will  review  and  approve  the 
initially  and  on  at  least  an 
basis  until  the  research  project  is 


1.  Letter 


of  Intent  (LOU 


\(.  tter  1 


The 
submitt(  d 
Speciali  it 
Obtain 
of  this 
The 
two 
informali 


lettnr 
pagos 


of  intent  should  be 
to  the  Grants  Management 
identified  in  the  "Where  to 
Additional  Information"  section 
ainouncement  by  June  2,  1999. 
of  intent  should  not  exceed 
and  include  the  following 
on. 

,  address,  telephone  and  fax 
and  E-mail  address  of  the 
Principal  Investigator  and  the 
s  of  other  key  personnel  and 
institutions, 
descriptive  title  of  the  proposed 


a.  Narie 
niunber!  i 
proposed 
identitias 
participation 

b.  A 
research . 

Altho  igh  the  letter  of  intent  is 
required .  it  is  not  binding,  and  does  not 
enter  inl  o  the  review  of  a  subsequent 
applicat  on,  the  information  that  it 
contains  allows  NCHS  staff  to  estimate 
the  pote  itial  review  workload  and  avoid 
conflict^  of  interest  in  the  review 
process 


2.  Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  2420925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  deadline  date  of  July  6, 
1999,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

I.  Evaluation  Criteria 

Applications  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Each  competitive  application  will  be 
evaluated  individually  against  the 
following  criteria  by  a  Special  Emphasis 
Panel  (SEP)  appointed  by  CDC.  The  SEP 
will  score  each  proposal  based  on 
scientific  and  technical  merit.  Factors  to 
be  considered  by  the  SEP  include: 

1 .  Build  Infrastructure  (Administrative 
Core) 

a.  Organizational  Infrastructure:  Does 
the  applicant  demonstrate  a  multi- 
disciplinary  approach  to  achieve  the 
mission?  Will  the  approach  lead  to  the 
development  of  a  body  of  knowledge 
that  can  yield  results  beyond  that 
accomplished  with  individual  projects 
alone?  Will  the  CEHS  attract  established 
investigators  and  develop  genuine 
collaboration  among  investigators  with 
diverse  backgrounds  and  areas  of 
expertise. 


b.  Environment:  Does  the  scientific, 
technical  and  administrative 
enviroiunent  of  the  center  contribute  to 
excellence  and  the  probability  of 
success?  Does  the  center  take  advantage 
of  unique  features  of  the  scientific  and 
public  health  environments  or  employ 
useful  collaborative  arrangements?  Is 
there  evidence  of  a  high  level  of 
institutional  commitment  and  support? 
Does  the  Center  Director  (Principal 
Investigator)  have  specific  authority  and 
responsibility  to  carry  out  the  project?  Is 
the  Center  Director  located 
organizationally  at  a  level  to  gamer  the 
support  needed  for  the  center  (i.e., 
report  to  an  appropriate  institutional 
official,  e.g.,  dean  of  a  school,  vice 
president  of  a  university,  or 
commissioner  of  health)?  Is  the  time  and 
effort  indicated  for  the  Center  Director 
adequate  (minimum  of  25  percent  effort 
devoted  solely  to  this  project  with  an 
anticipated  range  of  25  to  50  percent)? 

c.  Commimity  Collaboration:  Ability 
to  build  coalitions  and  partnerships 
with  critical  organizations  and 
individuals  (such  as  distinguished 
scientists  as  well  as  potential 
researchers  in  training,  universities, 
colleges,  research  institutions,  state  and 
local  governments,  hospitals  and 
academic  health  centers,  managed  care 
organizations,  and  other  public  and 
private  nonprofit  organizations)  and  to 
facilitate  collaboration  and  coordination 
to  assiure  the  accomplishment  of  CEHS 
goals. 

d.  Organization:  The  quality  and 
appropriateness  of  the  organizational 
structure,  the  quality  and  experience  of 
the  administrative  staff,  the  plans  for 
quality  control  through  in-house 
consultation  and  outside  review  (e.g., 
Scientific  Advisory  Board),  and  the 
quality  of  the  plans  for  the  allocating 
and  monitoring  of  resources. 

e.  Budget:  Reasonableness  of 
proposed  budget  and  time  frame  for  the 
project  in  relation  to  the  work  proposed. 

2.  Research  Component 

a.  Research  Theme:  Is  the  concept  of 
a  center  fulfilled,  i.e.,  is  there  an 
organizing  prevention/promotion 
research  theme  (or  set  of  themes)  and  a 
research  agenda  that  defines  the  mission 
of  the  particular  CEHS? 

b.  Public  Health  Significance:  Does 
the  center  address  an  important  public 
health  problem?  If  the  aims  of  the 
application  are  achieved,  how  will  the 
field  or  health  statistics  and  prevention 
research  benefit?  What  will  be  the  effect 
of  the  center  and  its  affiliated  studies  on 
fundamental  advances  in  the 
development,  testing,  and  dissemination 
of  health  statistics  and  prevention 


Federal  Register / Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Notices 


research  and  on  informing  public  health 
policy? 

c.  Leadership:  Are  the  center  director 
and  other  senior  investigators  at  the 
forefront  of  their  respective  fields?  Do 
they  have  the  experience  and  authority 
to  organize,  administer  and  direct  the 
center? 

d.  Research  projects:  Are  the  specific 
research  projects  of  exceptional 
scientific  merit? 

e.  Innovation:  Does  the  Center 
propose  to  develop  novel  concepts, 
approaches,  measures  or  methods  in 
basic  research  that  will  inform  and 
guide  health  promotion  and  disease 
prevention?  Are  the  aims  original  and 
innovative?  Do  the  projects  extend 
existing  approaches  or  develop  new 
methodologies  or  technologies? 

f.  Study  Populations:  The  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

g.  Human  Subjects:  When  applicable, 
the  adequacy  of  the  proposed  means  for 
protecting  human  subjects. 

h.  Budget:  Reasonableness  of 
proposed  budget. 
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3.  Recruitment  and  Outreach  (Promote 
Training) 

a.  Does  the  applicant  include  a 
research  development  component  for 
new,  mid-career  or  transitional 
professionals  through  research  training 
and  career  development  mechanisms? 

b.  To  what  extent  are  special  efforts 
made  to  recruit  minority  professionals 
and  students  to  the  CEHS? 

A  second-level  review  will  be 
conducted  by  a  panel  of  senior  Federal 
officials.  The  following  will  be 
considered  in  making  funding 
decisions:  (1)  Results  of  the  initial 
review,  (2)  program  balance,  and  (3) 
availability  of  funds. 

J.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 


1 .  Annual  progress  reports  due  30 
days  after  the  end  of  the  budget  period; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period,  and; 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  of  the  project. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  (See  Addendiun  I) 
AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  Ethnic 
Minorities  in  Research 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2000 
AR-1 2     Lobbying  Restrictions 

K.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  306  of  the  Public  Health  Service 
Act,  42  U.S.C.  section  242k  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

L.  Where  to  Obtain  Additional 
Information 

The  application  kit  and  program 
announcement  can  be  downloaded  from 
the  CDC  home  page  on  the  Internet: 
http://wwrw.cdc.gov.  (Click  on  funding). 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name,  address,  and  phone 
number  and  will  need  to  refer  to 
Announcement  99119.  You  will  receive 
a  complete  program  description, 
information  on  application  procedures, 
and  application  forms.  CDC  will  not 
send  application  kits  by  facsimile  or 
express  mail.  Please  refer  to  Program 
Announcement  99119  when  you  request 
information. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents  business 
management  and  technical  assistance 
may  be  obtained  from:  Victoria  Sepe, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Annoimcement  99119, 
Centers  for  Disease  Control  and 
Prevention,  Room  3000.  2920 
Brandywine  Road,  Atlanta,  GA  30341, 
telephone  (770)  488-2721,  Email 
address:  vxwl@cdc.gov. 

For  programmatic  technical 
assistance,  contact:  Jennifer  Madans, 


Ph.D.  and/or  Audrey  Burwell.  MS, 
National  Center  for  Health  Statistics, 
6525  Belcrest  Road.  Room  1140. 
Hyattsville,  MD  20782,  Phone:  301- 
436-7016,  Phone:  301-436-7062.  Email: 
JHM4@cdc.gov,  Email:  AZB2@cdc.gov. 

For  additional  programmatic 
information,  see  also  the  NCHS  home 
page  on  the  Internet:  http:// 
www.cdc.gov/nchswww. 

Dated:  April  30,  1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-11338  Filed  5-5-99;  8:45  am) 

BILUNG  CODE  416^1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

President's  Committee  on  Mental 
Retardation;  Notice  of  Meeting 

AGENCY  HOLDING  THE  MEETING: 
President's  Committee  on  Mental 
Retardation. 

TIME  AND  DATE:  May  23,  1999—9:30 
a.m.-5  p.m. 

PLACE:  Hilton  New  Orleans  Riverside 
Hotel,  New  Orleans,  Louisiana. 
STATUS:  Full  Committee  Meetings  are 
open  to  the  public.  An  interpreter  for 
the  deaf  will  be  available  upon  advance 
request.  All  meeting  sites  are  barrier 
ft-ee. 

TO  BE  CONSIDERED:  The  Committee  plans 
to  discuss  critical  issues  concerning 
Federal  Policy,  Federal  Research  and 
Demonstration,  State  Policy 
Collaboration,  Minority  and  Cultural 
Diversity  and  Mission  and  Public 
Awareness,  relating  to  individuals  with 
mental  retardation. 

The  PCMR  acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  U.S.  Department  of 
Health  and  Human  Services  on  a  broad 
range  of  topics  relating  to  programs, 
services,  and  supports  for  persons  with 
mental  retardation.  The  Committee,  by 
Executive  Order,  is  responsible  for 
evaluating  the  adequacy  of  current 
practices  in  programs  and  supports  for 
persons  with  mental  retardation,  and  for 
reviewing  legislative  proposals  that 
impact  the  quality  of  life  that  is 
experienced  by  citizens  with  mental 
retardation  and  their  families. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jane  L.  BrowTiing,  Room  701  Aerospace 
Building,  370  L'Enfant  Promenade, 
S.W..  Washington.  D.C.  20447,  (202) 
619-0634. 
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Dated: 
lane  L. 

Executivi ' 
[FR  Doc 
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April  30,  1999. 
Browning, 

Director,  PCMR. 
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DEPAR'  IMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docitet  iio.  99N-1010] 

Agency  Information  Collection 
Activitifl|8:  Proposed  Collection; 
Comment  Request;  Investigational 
New  Dnjg  Regulations 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice 


SUMMAR":  The  Food  and  Drug 
Adminii  tration  (FDA)  is  announcing  an 
opportui  lity  for  public  comment  on  the 
proposed  collection  of  certain 
informal  ion  by  the  agency.  Under  the 
Paperwc  rk  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  I  notice  in  the  Federal  Register 
concern)  ng  each  proposed  collection  of 
informal  ion,  including  each  proposed 
extensioi  of  an  existing  collection  of 
informal  ion,  and  to  allow  60  days  for 
public  ci  )mment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirei^ents  governing  applications  for 
proval  to  market  a  new  drug, 
bmit  written  comments  on  the 
of  information  by  July  6, 


FDAsa 

DATES: 

collecti 

1998. 

ADORE 

on  the  c 

Dockets 


S:  Submit  written  comments 
Uection  of  information  to  the 
anagement  Branch  (HFA- 
305),  Fobd  and  Drug  Administration, 
5630  Fi*ers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identifield  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FUR1 XER  INFORMATION  CONTACT: 
Karen  Ndson,  Office  of  Information 
Resourcds  Management  (HFA-250), 
Food  am  1  Drug  Administration,  5600 
Fishers  I  ane,  Rockville.  MD  20857, 
301-8271-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  ol  Management  and  Budget 
(OMB)  ff»r  each  collection  of 

they  conduct  or  sponsor, 
of  information"  is  defined 
.C.  3502(3)  and  5  CFR 
and  includes  agency  requests 
that  members  of  the 
ubmit  reports,  keep  records,  or 
information  to  a  third  party. 


f)r 
informal  ion 
"Collection 
in44U. 
1320.3(d) 
or  requij  ements 
public  s 
provide 


Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  Usted  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Investigational  New  Drug  (IND) 
Regulations— 21  CFR  Part  312  (OMB 
Control  Number  0910-0014 — Extension) 

FDA  is  requesting  OMB  approval  for 
the  reporting  and  recordkeeping 
requirements  contained  in  FDA's 
regulation  "Investigational  New  Drug 
Application"  (part  312  (21  CFR  part 
312)).  This  regulation  implements 
provisions  of  section  505(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(i))  to  issue 
regulations  under  which  the  clinical 
investigation  of  the  safety  and 
effectiveness  of  unapproved  new  drugs 
and  biological  products  can  be 
conducted. 

FDA  is  charged  with  implementing 
statutory  requirements  that  drug 
products  marketed  in  the  United  States 
be  shown  to  be  safe  and  effective, 
properly  manufactured,  and  properly 
labeled  for  their  intended  uses.  Section 
505(a)  of  the  act  provides  that  a  new 
drug  may  not  be  introduced  or  delivered 
for  introduction  into  interstate 
commerce  in  the  United  States  unless 
FDA  has  previously  approved  a  new 
drug  application  (NDA).  FDA  approves 
an  NDA  only  if  the  sponsor  of  the 
application  first  demonstrates  that  the 
drug  is  safe  and  effective  for  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  product's  labeling. 
Proof  must  consist,  in  part,  of  adequate 
and  well-controlled  studies,  including 
studies  in  humans,  that  are  conducted 


by  qualified  experts.  The  IND 
regulations  establish  reporting 
requirements  that  include  an  initial 
application  as  well  as  amendments  to 
that  application,  reports  on  significant 
revisions  of  clinical  investigation  plans, 
and  information  on  a  drug's  safety  or 
effectiveness.  In  addition,  the  sponsor  is 
required  to  give  FDA  an  annual 
summary  of  the  previous  year's  clinical 
experience.  Submissions  are  reviewed 
by  medical  officers  and  other  agency 
scientific  reviewers  assigned 
responsibility  for  overseeing  the  specific 
study.  The  IND  regulations  also  contain 
recordkeeping  requirements  that  pertain 
to  the  responsibilities  of  sponsors  and 
investigators.  The  detail  and  complexity 
of  these  requirements  are  dictated  by  the 
scientific  procedures  and  human  subject 
safeguards  that  must  be  followed  in  the 
clinical  tests  of  investigational  new 
drugs. 

The  IND  information  collection 
requirements  provide  the  means  by 
which  FDA  can:  (1)  Monitor  the  safety 
of  ongoing  cUnical  investigations;  (2) 
determine  whether  the  clinical  testing  of 
a  drug  should  be  authorized;  (3)  ensiu-e 
production  of  reliable  data  on  the 
metabolism  and  pharmacological  action 
of  the  drug  in  humans;  (4)  obtain  timely 
information  on  adverse  reactions  to  the 
drug;  (5)  obtain  information  on  side 
effects  associated  with  increasing  doses; 
(6)  obtain  information  on  the  drug's 
effectiveness;  (7)  ensure  the  design  of 
well-controlled,  scientifically  valid 
studies;  and  (8)  obtain  other  information 
pertinent  to  determining  whether 
clinical  testing  should  be  continued  and 
information  related  to  the  protection  of 
himian  subjects.  Without  the 
information  provided  by  industry  in 
response  to  the  HMD  regulations,  FDA 
cannot  authorize  or  monitor  the  clinical 
investigations  which  must  be  conducted 
prior  to  authorizing  the  sale  and  general 
use  of  new  drugs.  These  reports  enable 
FDA  to  monitor  a  study's  progress,  to 
assure  subject  safety,  to  assure  that  a 
study  will  be  conducted  ethically,  and 
to  increase  the  likelihood  that  the 
sponsor  will  conduct  studies  that  will 
be  useful  in  determining  whether  the 
drug  should  be  marketed  and  available 
for  use  in  medical  practice. 

The  following  two  forms  are  required 
under  part  312:  Form  FDA-1571 
entitled  "Investigational  New  Drug 
Application.  "A  person  who  intends  to 
conduct  a  clinical  investigation  submits 
this  form  to  FDA,  It  includes:  (1)  A 
cover  sheet  containing  backgrotmd 
information  on  the  sponsor  and 
investigator;  (2)  a  table  of  contents;  (3) 
an  introductory  statement  and  general 
investigational  plan;  (4)  an  investigator's 
brochure  describing  the  drug  substance; 
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(5)  a  protocol  for  each  planned  study; 

(6)  chemistry,  manufactiiring,  and 
control  information  for  each 
investigation;  (7)  pharmacology  and 
toxicology  information  for  each 
investigation;  and  (8)  previous  human 


experience  with  the  investigational 
drug. 

Form  FDA-1572  entitled  "Investigator 
Statement."  Before  permitting  an 
investigator  to  begin  participation  in  an 
investigation,  the  sponsor  must  obtain 
and  record  this  form.  It  includes 

Table  1.— Reporting  Requirements 


background  information  on  the 
investigator  and  the  investigation,  and  a 
general  outline  of  the  planned 
investigation  and  the  study  protocol. 

FDA  is  requesting  OMB  approval  for 
the  following  reporting  and 
recordkeeping  requirements  in  part  312: 


21  CFR  Section  Explanations 

312.7(d)  ; Applications  for  permission  to  sell  an  investigational  new  drug. 

312.10(a)  Applications  for  waiver  of  requirements  under  pari  312.  Only  emer- 
gency requests  are  estimated  under  this  section;  ottier  requests  are 
included  under  §§312.23  and  312.31. 

312.20(c)  Applications  for  investigations  involving  an  exception  from  informed 

consent  under  §50.24  (21  CFR  50.24).  Estimates  for  tfiis  require- 
ment are  included  under  §312.23. 

312.23 IND  (content  and  format). 

312.23(a)(1) Cover  sheet  FDA-1 571. 

312.23(a)(2) Table  of  contents. 

312.23(a)(3) Investigational  plan  for  each  planned  study. 

312.23(a)(5) Investigator's  brochure. 

312.23(a)(6) Protocols— Phase  1 ,  2,  and  3. 

312.23(a)(7) Chemistry,  manufacturing,  and  control  information. 

312.23(a)(7)(lv)(a),  {b),  (c)  A  description  of  the  daig  substance,  a  list  of  all  components,  and  any 

placebo  used. 

312.23(a)(7)(iv)(cy)  Labeling — copies  of  labels  and  labeling  to  be  provided  each  investi- 
gator. 

312.23(a)(7)(lv)(e)  Environmental  impact  analysis  regarding  drug  manufacturing  and  use. 

312.23(a)(8) Pharmacological  and  toxicology  information. 

312.23(a)(9) Previous  human  experience  with  the  investigational  drug. 

312.23(a)(10) Additional  information. 

312.23(a)(11) Relevant  information. 

312.23(f) Identification  of  exception  from  informed  consent. 

312.30 Protocol  amendments. 

312.30(a) New  protocol. 

312.30(b)  Change  in  protocol. 

312.30(c) New  investigator. 

312.30(d)  Content  and  format. 

312.30(e)  Frequency. 

312.31  Information  amendments. 

312.31(b)  Content  and  format. 

Chemistry,  toxicology,  or  technical  information. 

312.32 Safety  reports. 

312.32(c)(1)  Written  reports  to  FDA  and  to  investigators. 

312.32(c)(2)  Telephone  reports  to  FDA  for  fatal  or  life-threatening  experience. 

312.32(c)(3) Format  or  frequency. 

312.32(d)  Followup  submissions. 

312.33 Annual  reports. 

312.33(a)  Individual  study  information. 

312.33(b)  Summary  information. 

312.33(b)(1) Adverse  experiences. 

312.33(b)(2)  Safety  report  summary. 

312.33(b)(3)  List  of  fatalities  and  causes  of  death. 

312.33(b)(4)  List  of  discontinuing  subjects. 

312.33(b)(5) Drug  action. 

312.33(b)(6) Preclinical  studies  and  findings. 

312.33(b)(7) Significant  changes. 

312.33(c)  Next  year  general  investigational  plan. 

312.33(d)  Brochure  revision. 

312.33(e)  Phase  I  protocol  modifications. 

312.33(f)  Foreign  marketing  developments. 

312.35 Treatment  use  of  investigational  new  drugs. 

312.35(a) Treatment  protocol  submitted  by  IND  sponsor. 

312.35(b) Treatment  IND  submitted  by  licensed  practitioner. 

312.36 Requests  for  enr>ergency  use  of  an  investigational  new  drug. 

312.38(b)  and  (c) Notification  of  withdrawal  of  an  IND. 

312.44(c)  and  (d) Opportunity  for  sponsor  response  to  FDA  when  IND  is  terminated. 

312.45(a)  and  (b)  Sponsor  request  for  or  response  to  inactive  status  detemiination  of  an 

IND. 

312.47(b)  "End-of-Phase  2"  meetings  and  "Pre-NDA"  meetings. 
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21  CFR  Section 


Explanations 


312.531  c) 


312.541  a)  and  (b) 
312.55(3)  


312.561 3).  (c),  and  (d) 


501 
J(s] 


312.58ii) 
312.64 

312.64  (^) 
312.64  ft)) 
312.64(1) 
312.64(j) 
312.66 


312.70 
312.83 
312.85 


312.1 1(<b)  

312.12((b)  and  (c)(2) 


31 2. 12(  (c)(3) 
312.13(<d)  .... 


Investigator  infomiation.  Investigator  report  (Form  FDA-1572)  and 
narrative;  Investigator's  background  information;  Phase  1  outline  of 
planned  investigation;  and  Phase  2  outline  of  study  protocol;  finan- 
cial disclosure  information. 

Sponsor  submissions  conceming  investigations  involving  an  exception 
from  informed  consent  under  §50.24. 

Sponsor  reports  to  investigators  on  new  observations,  especially  ad- 
verse reactions  and  safe  use.  Only  "new  observations"  are  esti- 
mated under  this  section;  investigator  brochures  are  included  under 
§312.23. 

Sponsor  monitoring  of  all  clinical  investigations,  investigators,  and 
drug  safety;  notification  to  FDA. 

Sponsor's  submission  of  records  to  FDA  on  request. 

Investigator  reports  to  the  sponsor. 

Progress  reports. 

Safety  reports. 

Final  reports. 

Financial  disclosure  reports. 

Investigator  reports  to  Institutional  Review  Board.  Estimates  for  this 
requirement  are  included  under  §312.53. 

Investigator  disqualification;  opportunity  to  respond  to  FDA.  Estimates 
for  this  requirement  are  not  included  in  the  estimates  for  part  312. 

Sponsor  submission  of  treatment  protocol.  Estimates  for  this  require- 
ment are  included  under  §§312.34  and  312.35. 

Sponsors  conducting  phase  4  studies.  Estimates  for  these  post- 
marketing studies  are  not  included  in  the  estimates  for  part  312. 

Request  to  export  an  Investigational  drug. 

Sponsor's  submission  to  FDA  for  use  of  foreign  clinical  study  to  sup- 
port an  IND. 

Sponsor's  report  to  FDA  on  findings  of  independent  review  committee 
on  foreign  clinical  study. 

Request  for  disdosable  information  for  investigations  involving  an  ex- 
ception from  informed  consent  under  §50.24. 


Table  2.— Recordkeeping  Requirements 


21  CFR  Section 


Explanations 


312.521  a) 
312.57U)  and  (b) 
312.59 


312.1 
312. 
312.1 


62te) 


620)  .. 
6((a) 


312.16((c) 


Transfer  of  obligations  to  a  contract  research  organization. 

Sponsor  recordkeeping. 

Sponsor  recordkeeping  of  disposition  of  unused  supply  of  drugs.  Esti- 
mates for  this  requirement  are  included  under  §312.57. 

Investigator  recordkeeping  of  disposition  of  drugs. 

Investigator  recordkeeping  of  case  histories  of  individuals. 

Records  maintenar>ce — shipment  of  drugs  for  investigational  use  in 
laboratory  research  animals  or  in  vitro  tests. 

Shipper  records  of  attemative  disposition  of  unused  drugs. 


Table  3.— Estimated  Annual  Reporting  Burden  for  Human  Drugs' 


21  CFR  Section 


No.  of 
Respondents 


No.  of  Re- 
sponses Per 
Respondent 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


312.7(d 
312.10(1) 
312.23(a)  and  (f) 
312.30(a)  through  (e) 
312.31(3) 
312.320)  and  (d) 
312.33(a)  through  (f) 
312.35^)  and  (b) 
312.361 
312.38(3) 
312.381 :) 
312.44( :)  and  (d) 
312.451  a)  and  (b) 
312.471  3) 
312.531:) 
312.541  a)  and  (b) 


7 

0 

1.601 

918 

760 

459 

1.841 

1 

643 

621 

621 

710 

294 

252 

4,500 

4 


1 

0 

1.25 
14.86 

8.87 
14.33 

2.35 

1 

12 

1.24 

1.24 

1.10 

1.32 

1 

1 

1 


7 

0 

1,996 

13,629 

6,738 

6,576 

4.318 

1 

720 

773 

773 

780 

389 

252 

4.500 

4 


24 

0 

1,600 

284 

100 

32 

350 

300 

16 

28 

160 

16 

12 

160 

80 

48 


168 

0 

3,193,600 

3,870,636 

673,800 

210,432 

1,511,300 

300 

11.520 

21.644 

123,680 

12,480 

4,668 

40,320 

360,000 

192 
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Table  3.— Estimated  Annual  Reporting  Burden  for  Human  Drugs^— Continued 


21  CFR  Section 

No.  of 
Respondents 

No.  of  Re- 
sponses Per 
Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

312.55(b) 

4,500 

1 

4,500 

48 

216,000 

312.56(b),  (c),  and(d) 

5 

1 

5 

80 

400 

312.58(a) 

337 

1 

337 

8 

2,696 

312.64(a)  through  (d) 

8,200 

1 

8,200 

24 

196.800 

312.110(b) 

150 

2 

303 

75 

22,725 

312.120(b)  and  (c)(2) 

100 

2 

200 

168 

33,600 

312(c)(3) 

100 

2 

200 

40 

8,000 

312.130(d) 

4 

1 

4 

8 

32 

Total  Reporting  Burden 

10,514,993 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

Table  4.— Estimated  Annual  Recordkeeping  Burden  for  Human  Drugs^ 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

312.52(a) 

312.57(a)  and  (b) 

312.62(a) 

312.62(b) 

312.160(a) 

312.160(c) 

Total  Recordkeeping  Burden 

Human  Drugs  Total  Burden  Hours 

360 
4,000 
8,200 
8,200 
3,400 
3,400 

1 

2.05 
1 
12.2 
7.35 
2.35 

360 

8,200 

8,200 

100,000 

25,000 

8,000 

2 

100 
40 
40 

30  min 
30  min 

720 

400,000 

328,000 

328,000 

1,700 

1,700 

1,060,120 

11,575,113 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  5.— Estimated  Annual  Reporting  Burden  for  Biologics'' 

21  CFR  Section 

No.  of 
Respondents 

No.  of  Re- 
sponses Per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

312.7(d) 

9 

1.3 

12 

24 

288 

312.10(a) 

1 

1 

1 

40 

40 

312.23(a)  and  (f)  and  312.120(b),  (c)(2),  and  (c)(3) 

278 

1.8 

492 

1,600 

787,200 

312.30(a)  and  (e) 

975 

6.5 

6,411 

284 

1,820,724 

312.31(b) 

975 

9.2 

9,005 

100 

900,500 

312.32(c)  and  (d)  and  312.56(c) 

602 

6.7 

4,034 

32 

129,088 

312.33(a)  and  (f)  and  312.56(c) 

1.253 

1.6 

1,989 

350 

696,150 

312.35(a)  and  (b) 

1 

1 

1 

300 

300 

312.36 

22 

5.5 

122 

16 

1,952 

312.38(b) 

128 

1.7 

212 

28 

5.936 

312.38(c) 

128 

1.7 

212 

160 

33,920 

312.44(c)  and  (d) 

55 

1.9 

107 

16 

1,712 

312.45(a)  and  (b) 

74 

1.4 

105 

12 

1,260 

312.47(b) 

150 

1.8 

274 

160 

43,840 

312.53(c) 

672 

6.6 

4,421 

80 

353,680 

312.54(a)  and  (b) 

4 

1 

4 

48 

192 

312.55(b) 

374 

6.1 

2,288 

48 

109,824 

312.56(b)  and  (d) 

12 

1.6 

20 

80 

1,600 

312.58(a) 

10 

1 

10 

8 

80 

312.64(a)  and  (d) 

5,014 

1 

5,014 

24 

120,336 

312.110(b) 

10 

1.3 

13 

75 

975 

312.130(d) 

1 

1 

1 

0.5 

0.5 

Total  Reporting  Burden 

5,009,597.5 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  6.— Estimated  Annual  Recordkeeping  Burden  for  Biologics^ 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

312.52(a) 
312.57(a)  and  (b) 
312.62(a) 
312.62(b) 

27 
1.253 
5,014 
8,200 

2.5 
2 
1 
12.2 

67 

2,506 

5,014 

100,000 

5 

100 

40 

40 

135 
125,300 
200,560 
328,000 
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Table  6.— Estimated  Annual  Recordkeeping  Burden  for  Biologics^— Continued 


21  CFR  Section 


No.  of 
Recordkeepers 


Annual 
Frequency  per 
Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


312.1611(a) 

312.164(c) 

Total  Biologic  Recordkeeping  Hours 

Total  Biologies  Burden  Hours 

Total  H|jman  Drugs  Burden  Hours 

Total  Cbmbined  Burdens 


3,400 
320 


7.35 
1 


25,000 
320 


30  min 
0.5 


1,700 

160 

655.855 

5,665,452.5 

11.575,113 

17,240,565.5 


The  e  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coltection  of  Information. 


Dated:  April  29.  1999. 
Willian  i  K.  Hubbard, 

Acting ,  deputy  Commissioner  for  Policy- 
[FR  Dor.  99-11310  Filed  05-05-99;  8:45  am) 

BILLING   X>OE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  «nd  Drug  Administration 
[Docket  No.  98N-0811] 

Agency  information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Guidance 
for  Industry:  Designation, 
Development,  and  Application  Review 
for  Products  in  Fast-Tracit  Drug 
Development  Programs 

AGENCy:  Food  and  Drug  Administration, 

HHS. 

ACTlOfi  Notice. 


summary:  The  Food  and  Drug 
Admir  istration  (FDA)  is  announcing 
that  th  3  proposed  collection  of 
information  listed  below  has  been 
submil  ted  to  the  Office  of  Management 
and  Bi  dget  (OMB)  for  review  and 
clearaijce  under  the  Paperwork 
on  Act  of  1995  (the  PRA). 
Submit  written  comments  on  the 
on  of  information  by  June  7, 


Reduc  i 
DATES: 
collect  I 
1999 
ADDRE$SES 


Submit  written  comments 
collection  of  information  to  the 
af  Information  and  Regulatory 
OMB,  New  Executive  Office 
'25  17th  St.  NW.,  rm.  10235, 
on.  DC  20503,  Attn:  Desk 
for  FDA. 


on  the 

Office 

Affairs , 

Bldg., 

Washi:  igt 

Officei 

FOR  FUTTHER  INFORMATION  CONTACT: 

lonnal  ynn  P.  Capezzuto,  Office  of 

Information  Resources  Management 

(HFA-250).  Food  and  Drug 

Admir  istration,  5600  Fishers  Lane, 

Rockv:  He,  MD  20857,  301-827-4659. 

SUPPLE  MENTARY  INFORMATION:  In 

compl  ance  with  44  U.S.C.  3507,  FDA 

has  su  )mitted  the  following  proposed 

collect  on  of  information  to  OMB  for 

review  and  clearance. 


Guidance  for  Industry:  Designation, 
Development,  and  Application  Review 
for  Products  in  Fast-Track  Drug 
Development  Programs 

Section  112(a)  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Pub.  L.  105-115) 
amends  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  by  adding  section 
506  (21  U.S.C.  356)  and  authorizes  FDA 
to  take  appropriate  action  to  facilitate 
the  development  and  expedite  the 
review  of  new  drugs,  including 
biological  products,  intended  to  treat  a 
serious  or  life-threatening  condition  and 
that  demonstrate  a  potential  to  meet  an 
unmet  medical  need.  The  issuance  of 
the  guidance  will  be  under  section 
112(b)  of  FDAMA,  which  requires  the 
agency  to  issue  guidance  regarding  fast- 
track  policies  and  procedures  within  1 
year  of  the  date  of  enactment  of 
FDAMA,  November  21, 1997.  The 
guidance  will  discuss  collections  of 
information  that  are  expressly  specified 
under  section  506  of  the  act,  other 
sections  of  the  Public  Health  Service 
Act  (the  PHS  Act),  or  implementing 
regulations.  For  example,  under  section 
506  of  the  act.  an  applicant  who  seeks 
fast-track  designation  must  submit  a 
request  to  FDA.  Some  of  the  support  for 
such  a  request  may  be  required  under 
regulations,  such  as  parts  312,  314,  and 
601  (21  CFR  parts  312,  314,  and  601), 
which  specify  the  types  and  format  of 
information  and  data  that  should  be 
submitted  to  FDA  for  evaluation  of  the 
safety  and  effectiveness  of 
investigational  new  drug  applications 
(IND's)  (part  312),  new  drug 
applications  (part  314),  or  biological 
license  applications  (part  601).  The 
guidance  will  describe  three  general 
areas  involving  collection  of 
information:  Designation  requests, 
premeeting  packages,  and  requests  to 
submit  portions  of  an  application.  Of 
these,  designation  requests,  and 
premeeting  packages  in  .support  of 
obtaining  a  fast-track  program  benefit 
will  provide  for  additional  collections  of 
information  not  provided  elsewhere  in 
statute  or  regulation.  Information  in 


support  of  fast-track  designation  or  fast- 
track  program  benefits  that  has 
previously  been  submitted  to  the 
agency,  in  some  cases,  may  be 
incorporated  by  referring  to  them  rather 
than  by  resubmission.  In  some 
instances,  a  summary  of  data  and 
information  may  be  submitted  in 
support  of  fast-track  designation  or  fast- 
track  program  benefits.  Therefore,  FDA 
anticipates  that  the  PRA  reporting 
burden  under  the  guidance  will  be 
minimal. 

Under  section  506(a)(1)  of  the  act,  an 
applicant  who  seeks  fast-track 
designation  is  required  to  submit  a 
request  to  the  agency.  In  order  to  receive 
a  fast-track  designation,  the  requester 
must  establish  that  the  product  meets 
the  statutory  standard  for  designation, 
i.e.,  that:  (1)  The  product  is  intended  for 
a  serious  or  life-threatening  condition; 
and  (2)  the  product  has  the  potential  to 
address  an  unmet  medical  need.  In  most 
cases,  the  agency  expects  that 
information  to  support  a  designation 
request  will  have  been  gathered  under 
existing  provisions  of  the  act,  the  PHS 
Act,  or  the  implementing  regulation. 
Such  information,  if  already  submitted 
to  the  agency,  may  be  summarized  in  a 
fast-track  designation  request. 

The  guidance  will  also  recommend 
that  a  designation  request  include, 
where  applicable,  additional 
information  not  specified  elsewhere  by 
statute  or  regulation.  For  example, 
additional  information  may  be  needed 
to  show  that  a  product  has  the  potential 
to  meet  an  unmet  medical  need  where  ■ 
approved  therapy  exists  for  the  serious 
or  life-threatening  condition  to  be 
treated.  Such  information  may  include: 
Clinical  data,  published  reports, 
summaries  of  data  and  reports,  and  a  list 
of  references.  The  amount  of 
information  and  discussion  in  a 
designation  request  need  not  be 
voluminous,  but  it  should  be  sufficient 
to  permit  a  reviewer  to  assess  whether 
the  criteria  for  fast-track  designation 
have  been  met.  After  the  agency  makes 
a  fast-track  designation,  a  sponsor  or 
applicant  may  submit  a  premeeting 
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package,  which  may  include  additional 
information  to  support  a  request  to 
participate  in  certain  fast-track 
programs.  As  with  the  request  for  fast- 
track  designation,  the  agency  expects 
that  most  sponsors  or  applicants  will 
have  gathered  such  information  to  meet 
existing  requirements  under  the  act,  the 
PHS  Act,  or  implementing  regulations, 
such  as  descriptions  of  clinical  safety 
and  efficacy  trials  not  conducted  under 
an  IND  (i.e.,  foreign  studies),  and 
information  to  support  a  request  for 
accelerated  approval.  If  information  has 
been  previously  submitted  to  FDA 
under  an  0MB  approved  collection  of 
information,  the  discussion  of  such 
information  in  a  fast-track  premeeting 
package  may  be  summarized. 
Consequently,  FDA  anticipates  that  the 
additional  collection  of  information 
attributed  solely  to  the  guidance  will  be 
minimal. 

Section  506(c)  of  the  act  requires  a 
collection  of  information  before  an 
applicant  may  be  permitted  to  submit  to 
FDA  portions  of  an  application  for 
review.  Under  this  provision  of  the  fast- 
track  statute,  a  sponsor  must  submit 
clinical  data  sufficient  for  the  agency  to 
determine,  after  preliminary  evaluation, 
that  a  fast-track  product  may  be 
effective.  Section  506(c)  of  die  act  also 
requires  that  an  applicant  provide  a 
schedule  for  the  submission  of 
information  necessary  to  make  the 


application  complete  before  FDA  can 
commence  its  review.  The  guidance  will 
not  provide  for  any  new  collection  of 
information  regarding  the  submission  of 
portions  of  an  application  that  is  not 
required  under  section  506(c)  of  the  act 
or  any  other  provision  of  the  act.  All 
forms  that  will  be  referred  to  in  the 
guidance  have  valid  OMB  control 
numbers.  These  forms  include:  FDA 
Form  1571  (OMB  Control  No.  0910- 
0104,  expires  December  31,  1999);  FDA 
Form  356h  (OMB  Control  No.  0910- 
0338,  expires  April  30,  2000);  and  FDA 
Form  3397  (OMB  Control  No.  0910- 
0297,  expires  April  30,  2001). 
Respondents  to  this  information 
collection  are  sponsors  and  applicants 
that  seek  fast-track  designation  under 
section  506  of  the  act.  The  agency 
estimates  that  the  aggregate  annual 
number  of  respondents  submitting 
requests  for  fast-track  designation  to  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  and  the  Center  for 
Drug  Evaluation  and  Research  (CDER) 
will  be  approximately  60.  To  obtain  this 
estimate,  FDA  extrapolated  from  the 
nvunber  of  requests  for  fast-track 
designation  actually  received  by  CBER 
and  CDER  in  a  6-month  period  since 
November  21,  1997,  the  date  of 
enactment  of  FDAMA.  Within  this  time 
period,  CBER  received  9  requests,  and 
CDER  received  20  requests.  FDA 
estimates  that  the  number  of  hours 


needed  to  prepare  a  request  for  fast- 
track  designation  may  generally  range 
between  40  and  80  hours  per  request, 
depending  on  the  complexity  of  each 
request,  with  an  average  of  60  hoiu-s  per 
request,  as  indicated  in  Table  1  of  this 
document.  Not  all  requests  for  fast-track 
designation  may  meet  the  statutory 
standard.  The  agency  estimates  that 
approximately  90  percent  of  all  annual 
requests,  approximately  54  respondents, 
for  fast-track  designation  would  be 
granted.  Of  those  respondents  who 
receive  fast-track  designation  for  a 
product,  FDA  expects  that  all  will 
submit  a  premeeting  package  and  that  a 
premeeting  package  would  generally 
need  more  preparation  time  than 
needed  for  a  designation  request 
because  the  issues  may  be  more 
complex  and  the  data  may  need  to  be 
more  developed.  FDA  estimates  that  the 
preparation  hours  may  generally  range 
between  80  and  120  hours,  with  an 
average  of  100  hours  per  package,  as 
indicated  in  Table  1  of  this  document. 
The  hour  burden  estimates  contained  in 
Table  1  of  this  document  are  for 
information  collections  requests  in  the 
guidance  only  and  do  not  include 
burden  estimates  for  statutory 
requirements  specifically  mandated  by 
the  act,  the  PHS  Act,  or  implementing 
regulations.  FDA  estimates  the  burden 
of  this  collection  of  information  as 
follows: 


Table  1 

—Estimated  Annual  Reporting  Burden' 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual  Re- 
sponses 

Hours  per  Response 

Total  Hours 

Designation  Request 

Premeeting  Packages  .... 
Totals  

60 
54 

114 

1 
1 

60 
54 

114 

60 
100 

3,600 
5,400 
9,000 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  April  29,  1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-11311  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99F-11 70] 

Ciba  Specialty  Chemicals  Corp.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2-methyl-4,6- 
bis-[(octylthio))methyl]  phenol  as  a 
stabilizer  for  repeat  use  rubber  articles. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4660)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd.,  P.O.  Box  2005, 


Tarrytown,  NY  10591-9005.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)to  provide 
for  the  safe  use  of  2-methyl-4,6-bis- 
[(octylthio)]methyl]  phenol  as  a 
stabilizer  for  repeat  use  rubber  articles. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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April  26.  1999. 

Tarantino, 

l^i rector,  Office  of  Premarket 
I,  Center  for  Food  Safety  and  Applied 


99-11309  Filed  05-05-99;  8:45  am] 

()OOE  4160-01-F 


DEPAF  TMENT  OF  HEALTH  AND 
HUMAW  SERVICES 

Food  ahd  Drug  Administration 
[DocketJNo.  99P-1041J     ^ 

Salad  Oressing  Deviating  From  Identity 
Standard;  Temporary  Permit  for  Marlcet 
Testing 

agency;  Food  and  Drug  Administration, 
HHS. 


ACTION: 


SUMMArtY:  The  Food  and  Drug 
Admini  stration  (FDA)  is  announcing 
that  a  \i  mporary  permit  has  been  issued 
to  Kraft  Foods,  Inc.,  to  market  test  a 
product  designated  as  "salad  dressing" 
that  de\iates  from  the  U.S.  standard  of 
identity  for  salad  dressing.  The  purpose 
of  the  te  mporary  permit  is  to  allow  the 
applicai  »t  to  measure  consumer 
accepta  ice  of  the  product,  identify  mass 
product  ion  problems,  and  assess 
commei  cial  feasibility,  in  support  of  a 
petition  to  amend  the  standard  of 
identity  for  salad  dressing. 
DATES: '  "his  permit  is  effective  for  15 
months  beginning  on  the  date  the  food 
is  introc  uced  or  caused  to  be  introduced 
into  int(  rstate  commerce,  but  not  later 
than  Au  ^ust  4,  1999. 


FOR  FURt>1ER 
Loretta 
and  Applied 
and  C 
Washinit 
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Notice. 


INFORMATION  CONTACT: 

Carey,  Center  for  Food  Safety 
■  Nutrition  {HFS-158).  Food 
Administration.  200  C  St.  SW., 
on.  DC  20204. 202-205-5099. 
SUPPLEKiENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concern  ng  temporary  permits  to 
facilitate  market  testing  of  foods 
deviatin  5  from  the  requirements  of  the 
standarc  s  of  identity  issued  luider 
section  ■  01  of  the  Federal  Food.  Drug, 
and  Cosjnetic  Act  (21  U.S.C.  341).  FDA 
notice  that  a  temporary  permit 
issued  to  Kraft  Foods,  Inc., 
Dr.,  Northfield.  IL  60093- 


p^rmit  covers  limited  interstate 

tests  of  products  identified  as 
dressing"  that  deviate  from  the 
of  identity  for  salad 
dressing|(21  CFR  169.150)  by  adding 

sorbate.  phosphoric  acid,  and 
which  are  not  permitted 
current  standard,  and  by 
the  amount  of  egg  below  the 


amount  required  by  the  current  standard 
and  adding  polysorbate  60  and 
propylene  glycol  alginate,  which  are  not 
permitted  imder  the  ciurrent  standard, 
as  safe  and  suitable  emulsifiers  other 
than  egg.  In  all  other  respects,  the  test 
product  will  conform  to  the  standard  for 
salad  dressing.  The  test  product  meets 
all  the  requirements  of  the  standard 
with  the  exception  of  the  reduced 
amount  of  egg  level  in  the  product  and 
the  addition  of  potassium  sorbate, 
phosphoric  acid,  lactic  acid,  polysorbate 
60,  and  propylene  glycol  alginate. 
Because  test  preferences  vary  by  area, 
along  with  social  and  environmental 
differences,  the  purpose  of  this  permit  is 
to  test  the  product  throughout  the 
United  States. 

Under  this  temporary  permit,  the 
salad  dressing  will  be  test  marketed  as 
"salad  dressing." 

This  permit  provides  for  the 
temporary  marketing  of  approximately 
390  million  poixnds  of  product  during 
the  entire  15-month  period.  The  test 
product  will  be  manufactured  by  Kraft 
Foods.  Inc.,  at  2340  Forest  Lane, 
Garland,  TX  75040;  1701  West  Bradley 
Ave.,  Champaign,  IL  61821;  and  7352 
Industrial  Blvd.,  Allentown.  PA  18106. 
The  product  will  be  distributed 
throughout  the  United  States. 

The  information  panel  of  the  labels 
will  bear  nutrition  labeling  in 
accordance  with  21  CFR  101.9.  Each  of 
the  ingredients  used  in  the  food  must  be 
declared  on  the  labels  as  required  by  the 
applicable  sections  of  21  CFTi  part  101. 
This  permit  is  effective  for  15  months, 
beginning  on  the  date  the  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  August  4,  1999. 

Dated:  April  27,  1999. 
Kenneth  J.  Falci, 

Acting  Director.  Office  of  Food  Labeling, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-11346  Filed  5-5-99;  8:45  am] 
BILUNG  CO0€  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0024] 

Immunotoxicity  Testing  Guidance; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Immunotoxicity  Testing  Guidance." 


This  guidance  is  intended  to  provide 
FDA  reviewers  and  manufacturers  with 
a  coherent  strategy  for  assessing 
whether  testing  for  potential  adverse 
effects  involving  medical  devices  or 
constituent  materials  and  the  immune 
system  is  needed.  The  guidance  is  also 
intended  to  aid  in  developing  a 
systematic  approach  to  such  testing. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  entitled  "Immimotoxicity 
Testing  Guidance"  to  the  Division  of 
Small  Manufacturers  Assistance  (HFZ- 
220).  Center  for  Devices  and 
Radiological  Health  (CDRH).  Food  and 
Drug  Administration,  1350  Piccard  Dr.. 
Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

Submit  written  comments  on  the 
"Immuliotoxicity  Testing  Guidance"  to 
the  contact  person  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Langone.  Center  for  Devices  and 
Radiological  Health  (HFZ-113).  Food 
and  Drug  Administration.  12709 
Twinbrook  Pkwy..  Rockville,  MD  20852, 
301-443-2911. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  May  1995,  FDA  adopted  the 
General  Program  Memorandum  G95-1. 
an  FDA-modified  version  of 
International  Standard  ISO-10993. 
entitled  "Biological  Evaluation  of 
Medical  Devices — Part  1:  Evaluation 
and  Testing."  It  was  pointed  out  that  in 
addition  to  the  general  guidance  for 
toxicity  testing  contained  in  that 
document,  additional  guidance  might  be 
needed  for  evaluation  of  specific  organ 
or  system  toxicity.  As  a  result,  the  Office 
of  Device  Evaluation,  CDRH,  developed 
the  "Immunotoxicity  Testing  Guidance" 
to  deal  specifically  with  testing  for 
adverse  effects  of  medical  devices  or 
constituent  materials  on  the  immime 
system.  The  guidance  is  intended  to 
ensure  a  consistent  and  scientifically 
sound  approach  to  the  overall 
evaluation  of  product  safety. 

In  addition  to  explanatory  text,  the 
guidance  contains:  (1)  A  flowchart  to 
determine  if  immunotoxicity  testing  is 
recommended,  and  (2)  three  tables  that 
lead  sequentially  from  potential 
immunological  effects,  to  potential 
responses  commonly  associated  with 
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those  effects,  to  examples  of  testing  that 
might  be  considered  as  part  of  the 
overall  safety  evaluation  of  finished 
devices  or  constituent  materials. 

FDA  published  a  notice  of  availability 
of  the  original  draft  guidance  in  the 
Federal  Register  of  March  18,  1997  (62 
FR  12832).  Comments  were  received 
from  28  respondents,  including  medical 
device  manufacturers,  industry  trade 
groups,  and  individuals.  These 
comments  were  reviewed  by  the  CDRH 
Immunotoxicology  Working  Group. 
Based  on  these  conmients,  the  draft 
guidance  was  revised  to  include 
additional  didactic  and  technical 
information.  The  revised  draft  guidance 
was  reviewed  by  a  group  of  regulatory 
reviewers  as  well  as  senior  CDRH 
management  to  obtain  the  final  version 
of  "Immunotoxicity  Testing  Guidcince." 

n.  Significance  of  Guidance 

This  guidance  represents  the  agency's 
current  thinking  on  immunotoxicity 
testing  of  medical  devices  and 
constituents.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  good 
guidance  practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  guidance  is  issued  as  a  Level 
1  guidance  consistent  with  GGP's. 

m.  Electronic  Access 

In  order  to  receive  "Immunotoxicity 
Testing  Guidance"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  (635)  followed  by  the 
pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
World  Wide  Web  (WWW).  CDRH 
maintains  an  entry  on  the  WWW  for 
easy  access  to  information  including 
text,  graphics,  cind  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  WWW.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  "Immunotoxicity  Testing 
Guidance,"  device  safety  alerts.  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 


manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  "http://www.fda.gov/cdrh".  The 
"Inununotoxicity  Testing  Guidance" 
document  will  be  available  at  "http:// 
www.fda.gov/cdrh/ost/ostggp/ 
immunotox .  html ' ' . 

IV.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  regarding  this 
guidance  to  the  contact  person  listed 
previously.  Such  comments  will  be 
considered  when  determining  whether 
to  amend  the  current  guidance. 

Dated:  April  28,  1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  99-11345  Filed  5-5-99:  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and'552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group  Subcommittee 
C — Basic  &  Preclinical. 

Da/e.Junell.l999. 

Time:  1:30  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Blvd.  6th  Floor. 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Florence  E.  Farber,  Ph.D., 
Executive  Secretary,  Office  of  Advisory 
Activities,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6130  Executive  Boulevard,  EPN 
609.  Rockville,  MD  20892,  301/496-2378. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 


93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  April  30,  1999. 
LaVeme  Y.  StringHeld, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  99-11430  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group  Subcommittee 
H — Clinical  Groups. 

Date:  June  7-8.  1999. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Deborah  R.  )affe,  PHD, 
Grants  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Boulevard,  Rockville,  MD  20892, 
(301)496-7221. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  April  30,  1999. 
L,aVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-11431  Filed  5-5-99:  8:45  am) 

BILUNG  CODE  414(M)1-M 
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DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

NationUl  Center  for  Research 
Resources;  Amended  Notice  of 
Meeting 

Notiie  is  hereby  given  of  a  change  in 
the  me  (ting  of  the  National  Advisory 
Research  Resources  Council,  May  20, 
1999,  8:30  a.m.  to  May  21,  1999,  11 
a.m..  National  Lastitutes  of  Health,  9000 
Rockvijle  Pike,  Conference  Room  6, 
Buildirtg  31C,  Bethesda,  MD  20892 
which  vas  published  in  the  Federal 
Registe  r  on  March  24,  1999,  99-7202. 

An  additional  open  session  of  the 
meetin]  [  will  be  held  on  May  21,  1999, 
beginni  ng  at  9:30  a.m.  and  lasting  until 
the  me(  iting  is  adjourned.  The  meeting 
is  parti  illy  closed  to  the  public. 

Dated  April  29.  1999. 
LaVeriM  Y.  Stringfield. 

Commit  ee  Management  Officer,  NIH. 
(FR  Doc.  99-11325  Filed  5-5-99;  8:45  am] 

BILLING  C  ODE  4140-01-M 


DEPARTTMENT  OF  HEALTH  AND 
HUMArf  SERVICES 

Nation4l  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute;  Notice  of  Closed  Meetings 

ant  to  section  10(d)  of  the 
Advisory  Committee  Act,  as 
'  (5  U.S.C.  Appendix  2),  notice 
given  of  the  following 
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would 


r  leetings  will  be  closed  to  the 
accordance  with  the 
set  forth  in  sections 
4)  and  552b(c)(6).  Title  5  U.S.C, 
amei^ded.  The  grant  applications  and 
ssions  could  disclose 
confide  itial  trade  secrets  or  commercial 
!  such  as  patentable  material, 
per  5onal  information  concerning 
divid  aals  associated  with  the  grant 
ica  ions,  the  disclosure  of  which 
( onstitute  a  clearly  unwarranted 
mvasioii  of  personal  privacy. 

Name  of  Committee:  Heart,  Lung,  and 
Blood  Pi  Dgram  F*roject  Review  Committee. 

Date.  ]  line  17,  1999. 

Time:  J:00  am  to  4:00  pm. 

Ageno  3:  To  review  and  evaluate  grant 
applicati  ons. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Contai  t  Person:  Jeffrey  H.  Hurst,  PhD, 
Scientifi  :  Review  Administrator,  Review 
Branch,  'Jational  Heart,  Lung,  and  Blood 
Institute  National  Institutes  of  Health,  6701 
RockJedj  e  Drive,  Room  7208,  Bethesda,  MD 
20892,  3  )l/435-0303. 


Name  of  Committee:  Clinical  Trials  Review 
Committee. 

Date:  June  20-22,  1999. 

Time:  June  20, 1999,  6:30  pro  to  10:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Time:  June  21,  1999,  8:00  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person: 

Time:  June  22,  1999.  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Joyce  A.  Hunter,  PhD, 
NHLBI/DEA/Review  Branch,  Rockledge 
Building  II,  Room  7192,  MSC  7924,  6701 
Rockledge  Drive,  Bethesda,  MD  20892,  (301) 
435-0287. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  April  29,  1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-11326  Filed  5-5-99;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
InstKute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Hiunan 
Genome  Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
cuid/or  contract  proposals  and  the 
discussions  could  cUsclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 


applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Human  Genome  Research. 

Date:  May  17-18,  1999. 

Open:  May  17,  1999,  8:30  a.m.  to  1:00  p.m. 

Agenda:  The  meeting  will  be  open  to  the 
public  on  Monday,  May  17,  8:30  a.m.  to 
approximately  1:00  p.m.  to  discuss 
administrative  details  or  other  issues  relating 
to  committee  activities. 

Place:  Holiday  Inn,  8777  Georgia  Avenue, 
Silver  Spring.  MD  20910. 

Closed:  May  17,  1999,  1:00  p.m.  to 
adjournment  on  May  18,  1999. 

Agenda:  To  review  emd  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn,  8777  Georgia  Avenue, 
Silver  Spring,  MD  20910. 

Contact  Person:  Elke  Jordan,  PHD,  Deputy 
Director,  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health,  PHS, 
DHHS,  31  Center  Drive,  Building  31,  Room 
4B09,  Bethesda,  MD  20892,  301  496-0844. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  April  30.  1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-11426  Filed  5-5-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  ar)d  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  May  18,  1999. 
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Time:  11:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS. 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  April  29,  1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-11327  Filed  5-5-99;  8:45  am] 
BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  to  the  following 
meetings. 

The  meetings  vkrill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date;  June  18.  1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  N.W.,  Washington,  IX 
20037. 

Contact  Person:  Lillian  M.  Pubols,  PhD, 
Chief,  Scientific  Review  Branch,  NINDS/ 
NIH/DHHS,  Neuroscience  Center,  6001 
Executive  Blvd,  Suite  3208,  MSC  9529, 
Bethesda,  MD  20892-9529,  301-496-9223, 
Ip28e@nih.gov. 


Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  B. 

Date;  June  21-22.  1999. 

Time:  7:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Paul  A.  Sheehy,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd, 
Suite  3208,  MSC  9529,  Bethesda.  MD  20892- 
9529,  301-496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group.  Neurological  Sciences  and 
Disorders  A. 

Dote;  June  24-25.  1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant   - 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Katherine  M.  Woodbury, 
Phd,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive  Blvd, 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institute  of  Health, 
HHS) 

Dated:  April  29.  1999. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  99-11328  Filed  5-5-99;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Conference  Grants  (R13). 

Date:  May  10,  1999. 

Time:  1:00  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus,  79  TW 
Alexander  Dr.,  Bldg.  4401,  Rm  EC-122, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  J.  Patrick  Mastin,  PhD,  79 
Alexander  Drive,  Research  Triangle  Park.  NC 
27709.  (919)  541-1446. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education:  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health.  HHS) 

Dated:  April  29.  1999. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc,  99-11329  Filed  5-5-99;  8:45  amj 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  May  13-14.  1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville.  MD  20852. 
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Content  Person:  Robert  H.  Stretch.  PhD, 

Review  Administrator,  Division  of 
1  Activities,  National  Institute  of 
Health,  NIH,  Neuroscience  Center, 
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BILUNG  C  X>E  4140-01-M 


DEPARrMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Nation^  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meetinc 


Pursuant  to  section  10(d)  of  the 
Advisory  Committee  Act,  as 
(5  U.S.C.  Appendix  2),  notice 
given  of  the  following 
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iscussions  could  disclose 
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individuals  associated  with  the  grant 
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Contait  Person:  Paula  S.  Strickland,  PHD, 
Scientifif  Review  Administrator,  Scientific 


To  review  and  evaluate  grant 
nns. 

rtoliday  Inn — Georgetown,  2101 
n  Avenue,  NW,  Washington,  DC 


Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH,  Solar  Building.  Room 
4C02,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-402-0643. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  April  30, 1999. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

[FR  Doc.  99-11427  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Sexually  Transmitted 
Diseases. 

Dofe.  May  21,  1999. 

Time:  1:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown, 
Kaleidoscope  Room,  2101  Wisconsin 
Avenue,  Washington,  DC  20007. 

Contact  Person:  Anna  Ramsey-Ewing,  PHD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C37,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301/435-8536. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  April  30,  1999. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

|FR  Doc.  99-11428  Filed  5-5-99;  8:45  am] 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  JJersonal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel;  ZDKl  GRB-C 
(M1)P. 

Date:  May  11-13,  1999. 

Time:  May  11,  1999,  7:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Remont  Hotel,  2101  5th  Avenue, 
North  Birmingham,  AL  35203. 

Contact  Person:  Dan  E.  Matsumoto,  PHD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS-37B,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-8894. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel;  ZDKl  GRB-6  M2. 

Dafe:  May  12-14,  1999. 

Time:  May  12,  1999,  8:00  PM  to 
Adjournment: 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Envoy  Club.  377  East  33rd 
Street,  New  York,  NY  10015. 

Contact  Person:  Neal  A.  Musto,  PHD, 
Scientific  Review  Administrator. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB  D  (M3)S. 

Date:  May  13,  1999. 

Time:  11:00  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Bldg.,  45  Center  Drive,  Room  6AS- 
37,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Ann  A.  Hagan,  PHD,  Chief, 
Review  Branch,  National  Institute  of 
Diabetes,  Digestive  and  Kidney  Diseases, 
National  Institutes  of  Health,  PHS,  DHHS, 
Rm.  6AS37,  Bldg.  45,  Bethesda.  MD  20892, 
(301)  594-8886. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;^93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  April  30,  1999. 

La  Verne  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

[FR  Doc.  99-11429  Filed  5-5-99;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Program  Support  Center  (PSC), 
will  periodically  publish  summaries  of 
proposed  information  collection 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  PSC 
Reports  Clearance  Officer  on  (301)  443- 
2045. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

1.  Proposed  Project:  Application  to 
the  Board  of  Correction  of  Public  Health 
Service  (PHS)  Commissioned  Corps 
Records  (PSC-54)  (Formerly  PHS- 
6190)— 0937-0095— Revision. 

An  application  is  submitted  by 
commissioned  officers  of  the  PHS 
Commissioned  Corps,  former  officers, 
their  spouses  or  heirs  who  appeal  to  the 
Board  for  Correction  to  request  remsoval 
of  an  alleged  error  or  injustice  in  an 
officer's  record.  The  information 
submitted  is  used  by  the  Board  for 
Correction  to  determine  if  an  error  or 
injustice  has  occurred  and  to  rectify 
such  error  or  injustice.  An  appeal 
cannot  be  considered  without  the 
information  furnished  on  this  form.  The 
form  has  been  revised  to  reflect:  (1) 
Organizational  changes  which  have 
occurred  since  its  last  revision  in  May 
1985;  (2)  a  streamlined  form  to  permit 
a  more  logical  entry  of  data;  and  (3)  a 
need  for  additional  information  to 
process  appeals  and  release  records. 
Respondents:  Individuals  of  households 
and  Federal  employees.  Total  Number 
of  Respondents:  ten  per  calendar  year. 
Number  of  Responses  per  Respondent: 
one  response  request.  Average  Burden 
per  Response:  foiu-  hours. 

Estimated  Annual  Burden:  40  hours. 

Send  comments  to  Douglas  F.  Mortl, 
PSC  Reports  Clearance  Officer,  Room 
17A08,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  April  29,  1999. 
Lynnda  M.  Regan, 

Director,  Program  Support  Center. 

[FR  Doc.  99-11308  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  4168-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4445-N-11] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Request  for  Termination  of  Multifamily 
Mortgage  Insurance 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  due  date:  July  6, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Room  9116,  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Giaquinto,  Office  of  MulUfamily 
Housing  Programs,  telephone  number 
(202)  708-4162,  this  is  not  a  toll-free 
niunber)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  tie  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for 
Termination  of  Multifamily  Mortgage 
Insurance. 

OMB  Control  Number,  if  applicable: 
2502-0416. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  Form 
HUD-9807  is  used  to  notify  HUD  that  a 
mortgage  has  been  paid  in  full  or  that  a 
mortgagor  and  mortgagee  mutually  agree 
to  terminate  the  contract  of  mortgage 
insurance  with  HUD. 

Agency  Form  Numbers,  if  applicable: 
HUD-9807. 

Status  of  the  proposed  information 
collection:  Reinstatement  without 
change  or  a  previously  approved 
collection. 

Estimation  of  the  total  numh':Ts  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
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hours  0  'response:  The  estimated 
numbee  of  respondents  is  500, 
frequen  cy  of  responses  is  1 ,  and  the 
hours  of  response  is  .125  hour  per 
responae. 

Autbo^ty.  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:]  April  30,  1999. 
William  |C.  Apgar, 

Assistani  Secretary  for  Housing-Federal 
Housing'iCommissioneT. 
(FR  Docl  99-11419  Filed  5-5-99;  8:45  am] 
■LLMG  CPOE  4210-27-« 


DEPARTMENT  OF  HOUSING  AND 
URBAH  DEVELOPMENT 

[OockatNos-  FR-4412-C-02;  FR-4413-C- 
02;  FR-4414-C-02;  and  FR-4415-C-03] 

Technical  Corrections  to  Notices  of 
Fundinfl  Availability  for  IHscal  Year 
1999  for:  Rental  Assistance  for  Non- 
Elderly  Persons  with  Disabilities  in 
Support  of  Designated  Housing  Plans; 
Rental  Usslstance  for  Non-EkJerly 
Person^  with  Disabilities  Related  to 
CertainiTypes  of  Section  8  Project- 
Baaed  Developments  and  Sections 
202, 221(d)(3),  and  236  Developments; 
Family  Unification  Program;  and 
MainstitBam  Housing  Opportunities  for 
Person*  with  Disabilities  (Mainstream 
Prograai) 

AGENCYt  Office  of  the  Assistant 
Secretary  for  Pubhc  and  Indian 
Housing,  HUD. 
ACTION:  Notice;  technical  corrections. 


SUMMAflY:  This  notice  makes  two 
technic^  corrections  to  each  of  the 
following  four  Fiscal  Year  1999  Notices 
ig  Availability  (NOFAs): 
Assistance  for  Non-Elderly 
IS  with  Disabilities  in  Support 
^ignated  Housing  Flans 
Assistance  for  Non-elderly 
is  with  Disabilities  Related  to 
|n  Types  of  Section  8  Project- 
Based  Developments  and  Sections 
202,  221(d)(3),  and  236  Developments 
— Mainstream  Housing  Opportunities 
for  Persons  with  Disabilities 
(Mainstream  Program) 
— the  F  unily  Unification  Program 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Hendrickson,  Housing 
Prograi  i  Specialist,  Office  of  Public  and 
Assisted  Housing  Delivery,  Department 
of  Houiing  and  Urban  Development, 
Room  4216,  451  Seventh  Street.  SW, 
Washirigton,  DC  20410-8000;  telephone 
(202)  768-1872,  ext.  4064.  (This  is  not 
a  toll-hjee  number.)  Persons  with 
hearing  or  speech  impairments  may 
access  his  number  via  TTY  (text 
telepho  ne)  by  calling  the  Federal 


hifbrmation  Relay  Service  at  1-800- 
877-8339.  (This  is  a  toll-free  number.) 

SUPft.EMENTARY  MFOfMMTION:  Ob  March 
8.  1999,  HUD  published  NOFAs  for  the 
following  programs: 

— Rental  Assistance  for  Non-Elderly 
Persons  with  Disabilities  in  Support 
of  Designated  Housing  Plans  (64  FR 
11294) 

— Rental  Assistance  for  Non-elderly 
Persons  with  Disabilities  Related  to 
Certain  Types  of  Section  8  Project- 
Based  Developments  and  Sections 
202,  221(d)(3).  and  236  Developments 
(64  FR  11310) 

— Mainstream  Housing  Opportunities 
for  Persons  with  Disabilities 
(Mainstream  Program)  (64  FR  11302) 

On  March  5,  1999,  HUD  published  a 
NOFA  for  the  Family  Unification 
Program.  (64  FR  10904) 

This  correction  notice,  published  in 
today's  Federal  Register,  makes  the 
following  two  corrections  to  paragraph 
V.(B)(2)(b)  in  all  four  NOFAs: 

1.  The  lease-up  rate  for  a  PHA's 
Section  8  rental  certificate  and  voucher 
program  should  be  calculated  on  a 
combined  basis  and  not  on  the  basis  of 
"each"  program. 

2.  The  parenthetical  phrase 
"(excluding  the  impact  of  the  three- 
month  statutory  delay  requirement 
effective  in  FY  1997  and  1998  for  the 
reissuance  of  rental  vouchers  and 
certificates)"  should  be  removed. 

Accordingly,  the  four  NOFAs  are 
corrected  as  follows: 

1.  FR  Doc.  99-5576,  Notice  of 
Fimding  Availability  for:  Rental 
Assistance  for  Non-Elderly  Persons  with 
Disabilities  in  Support  of  Designated 
Housing  Plans  (FR^412-N-01), 
published  in  the  Federal  Register  on 
March  8,  1999  (64  FR  11294),  is 
corrected  as  follows: 

On  page  11298,  in  the  first  column, 
paragraph  (b)  at  the  top  is  corrected  to 
read  as  follows: 
*****  , 

(b)  The  PHA  has  serious  unaddressed, 
outstanding  Inspector  General  audit 
findings,  HUD  management  review 
findings,  or  independent  public 
accountant  (IPA)  findings  for  its  rental 
voucher  or  rental  certificate  programs; 
or  the  PHA  has  failed  to  achieve  a  lease- 
up  rate  of  90  percent  of  units  in  its 
HUD-approved  budget  for  the  PHA 
fiscal  year  prior  to  application  for 
funding  in  its  rental  voucher  and 
certificate  programs  combined.  The  only 
exception  to  this  category  is  if  the  PHA 
has  been  identified  under  the  policy 
established  in  Section  I.(D)  of  this 
NOFA  and  the  PHA  makes  application 


with  a  designated  contract 
administrator. 

***** 

2.  FR  Doc.  99-5578,  Notice  of 
Funding  Availability  for:  Rental 
Assistance  for  Non-elderly  Persons  with 
Disabilities  Related  to  Certain  Types  of 
Section  8  Project-Based  Developments 
and  Sections  202,  221(d)(3),  and  236 
Developments  (FR-^413-N-01), 
published  in  the  Fe^ral  Register  on 
March  8. 1999  (64  FR  11310),  is 
corrected  as  follows: 

On  page  11314,  in  the  first  column, 
paragraph  (b)  at  the  bottom  is  corrected 
to  read  as  follows: 
***** 

(b)  The  PHA  has  serious  unad<kessed, 
outstanding  Inspector  General  audit 
findings,  HUD  management  review 
findings,  or  independent  public 
accountant  (IPA)  findings  for  its  rental 
voucher  or  rental  certificate  programs; 
or  the  PHA  has  failed  to  achieve  a  lease- 
up  rate  of  90  percent  of  imks  in  its 
HUD-approved  budget  for  the  PHA 
fiscal  year  prior  to  application  for 
funding  in  its  rental  voucher  and 
certificate  programs  combined.  The  only 
exception  to  this  category  is  if  the  PHA 
has  been  identified  under  the  poUcy 
established  in  Section  I.(D)  of  this 
NOFA  and  the  PHA  makes  application 
with  a  designated  contract 
administrator. 
***** 

3.  FR  Doc.  99-5577.  Notice  of 
Funding  Availability  for:  Mainstream 
Housing  Opportunities  for  Persons  with 
Disabilities  (Mainstream  Program)  (FR- 
4415-N-Ol).  published  in  the  Federal 
Register  on  March  8,  1999  (64  FR 
11302),  is  corrected  as  follows: 

On  page  11307,  in  the  middle  column, 
paragraph  (b)  at  the  top  is  corrected  to 
read  as  follows: 
***** 

(b)  The  PHA  has  serious  imaddressed, 
outstanding  Inspector  General  audit 
findings,  HUD  management  review 
findings,  or  Independent  Public 
Accountant  (IPA)  findings  for  its  rental 
voucher  or  rental  certificate  programs; 
or  the  PHA  has  failed  to  achieve  a  lease- 
up  rate  of  90  percent  of  units  in  its 
HUD-approved  budget  for  the  PHA 
fiscal  year  prior  to  application  for 
funding  in  its  rental  voucher  and 
certificate  programs  combined.  The  only 
exception  to  this  category  is  if  the  PHA 
has  been  identified  under  the  policy 
established  in  Section  I.(D)  of  this 
NOFA  and  the  PHA  makes  application 
with  a  designated  contract 
administrator. 
***** 

4.  FR  Doc.  99-5535,  Notice  of 
Funding  Availability  for:  Family 
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Unification  Program  (FR-4414-N-01). 
published  in  the  Federal  Register  on 
March  5,  1999  (64  PR  10904),  is 
corrected  as  follows: 

On  page  10909,  in  the  middle  column, 
paragraph  (b)  at  the  middle  is  corrected 
to  read  as  follows: 
***** 

(b)  The  PHA  has  serious  unaddressed, 
outstanding  Inspector  General  audit 
findings,  HUD  management  review 
findings,  or  independent  public 
accountant  (EPA)  findings  for  its  rental 
voucher  or  rental  certificate  programs, 
or  the  PHA  has  failed  to  achieve  a  lease- 
up  rate  of  90  percent  of  units  in  its 
HUD-approved  budget  for  the  PHA 
fiscal  year  prior  to  application  for 
funding  in  its  rental  voucher  and 
certificate  programs  combined.  The  only 
exception  to  this  category  is  if  the  PHA 
has  been  identified  under  the  policy 
established  in  Section  1(D)(2)  of  this 
NOFA  and  the  PHA  makes  application 
with  another  agency  or  contractor  that 


will  administer  the  family  unification 
assistance  on  behalf  of  the  PHA. 

***** 

Dated:  April  30, 1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  99-11418  Filed  5-5-99;  8:45  am) 

BILUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Tribal  Consultation  on  Indian 
Education  Topics 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  tribal  consultation 

meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs  (BIA)  will 
conduct  consultation  meetings  to  obtain 

Meeting  Schedule 


oral  and  written  comments  concerning 
potential  issues  in  Indian  education. 
The  potential  issues  which  will  be  set 
forth  in  a  tribal  consultation  booklet  to 
be  issued  prior  to  the  meetings  are: 

1.  Revision  of  the  application  for 
construction  replacement  of  the 
education  facilities,  instructions  and 
ranking  criteria. 

2.  Open  Item. 

3.  Need  for  additional  Family  and 
Child  Education  Programs. 

4.  Grants  to  Tribally  Controlled 
Community  Colleges  and  Navajo 
Community  College. 

DATES:  May  17,  18.  19,  20,  21,  26,  25, 
27,  and  28,  1999,  for  all  locations  listed. 
Several  dates  and  locations  were 
scheduled  to  coincide  with  meetings  of 
various  Indian  education  organizations. 
All  meetings  will  begin  at  9:00  a.m.  and 
continue  until  3:00  p.m.  (local  time)  or 
until  all  meeting  participants  have  an 
opportunity  to  make  comments. 


Date 


Location 

Bismarck,  ND  

Folsom,  CA  

Gallup,  NM  

New  Orleans,  LA 

Oklahoma  City,  OK  

Billings,  MT 

Cloquet,  MN  

Phoenix,  AZ 

Fairbanks,  AK 

Grand  Ronde,  OR  

Anchorage,  AK  

Jemez  Pueblo,  NM 

Bethel,  AK  


Local  contacts 

Cherie  Farlee  

Fayetta  Babby 

Beverly  Crawford 

LaVonna  Weller 

Joy  Martin 

LaVonne  French 

Terry  Portra 

Ray  Interpreter  

Robert  Pringle  

John  Reimer 

Robert  Pringle  

Ben  Atendo 

Rot>ert  Pringle  


Phone  Numbers 


May  26,  1999 
May  28,  1999 
May  19,  1999 
May  17.  1999 
May  25.  1999 
May  18.  1999 
May  20,  1999 
May  27,  1999 
May  20,  1999 
May  19,  1999 
May  21,  1999 
May  26,  1999 
May  19.  1999 


(605)  964-8722 
(916)  979-2560 
(520)  674-5131 
(703)  235-3233 

(405)  605-6051 

(406)  247-7953 
(612)  373-1000 
(520)  33a-5441 
(907)  271-4120 
(503)  872-2743 
(907)  271-4120 
(505)  346-2431 
(907)  271-4120 


ADDRESSES:  Written  comments  should 
be  mailed,  to  be  received,  on  or  before 
July  30, 1999,  to  the  Bureau  of  Indian 
Affairs,  Office  of  Indian  Education 
Programs,  MS-3512-MIB,  OIE-32;  1849 
C  Street,  NW,  Washington,  D.C.  20240, 
Attn:  Larry  Holman:  OR,  may  be  hand 
delivered  to  Room  3512  at  the  same 
address.  Comments  may  also  be  faxed  to 
(202)  273-0030  or  E-mail  to 
0IEPC0NS@I0S.D0I.GOV. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

James  Martin  or  Goodwin  K.  Cobb  III  at 
the  above  address  or  call  (202)  208- 
3550. 

SUPPLEMENTARY  INFORMATION: 

The  meetings  are  a  follow-up  to 
similar  meetings  conducted  by  the 
OIEP/BIA  since  1990.  The  purpose  of 
the  consultation,  as  required  by  25 
U.S.C.  2010(b),  is  to  provide  Indian 
tribes,  school  boards,  parents,  Indian 
organizations  and  other  interested 
parties  with  an  opportvmity  to  comment 


on  potential  issues  raised  during 
previous  consultation  meetings  or  being 
considered  by  the  BIA  regarding  Indian 
education  programs.  A  consultation 
booklet  for  the  May  meetings  is  being 
distributed  to  Federally  recognized 
Indian  Tribes,  Bureau  Area  and  Agency 
Offices  and  Bureau-funded  schools.  The 
booklets  will  also  be  available  from 
local  contact  persons  and  at  each 
meeting. 

Dated:  April  28, 1999. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  99-11312  Filed  05-05-99;  8:45  ami 

BILUNG  CODE  431IM)2-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managennent 

[CA-06&-99-1 990-00;  CACA-201 39  and 
CACA-22901] 

Proposed  Sand  and  Gravel  Mining 
Operation,  Los  Angeles  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior,  Palm 
Springs-South  Coast  Field  Office,  Desert 
District,  CA. 

ACTION:  Notice  of  availability,  draft 
environmental  impact  statement. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  40  CFR  1503.1(a), 
notice  is  hereby  given  that  the  Bureau 
of  Land  Management  (BLM)  has 
prepared  a  Draft  Environmental  Impact 
Statement  (EIS)  for  the  Transit  Mixed 
Concrete  (TMC)  Company  Sand  and 
Gravel  Mining  Project  proposed  for 
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constru  :tion  and  operation  off  of 
Soledat  Canyon  Road  and  State 
Highway  14.  Los  Angeles  County, 
Califon  ia.  The  project  site  is  within  an 
unincoi  porated  area  of  the  County, 
north  o  Soledad  Canyon  Road,  south  of 
Antelof  e  Valley  Freeway,  and  west  of 
Agua  D  lice  Canyon. 

Inten  sted  citizens  are  invited  to 
review  he  Draft  EIS  and  submit 
comments.  Copies  of  the  Draft  EIS  may 
be  obta:  ned  by  telephoning  or  writing  to 
the  con  act  person  listed  below.  Public 
reading  copies  of  the  Draft  EIS  are 
availabi  e  at  the  following  County  of  Los 
Angelei  public  libraries:  Canyon 
Country  Library,  18536  Soledad  Canyon 
Road,  Sinta  Clarita,  CA  91351;  Newhall 
Library  22704  W.  Ninth  Street,  Santa 
Clarita,  CA  91321;  Valencia  Library, 
23743  \^.  Valencia  Boulevard,  Santa 
Clarita,  CA  91355. 

DATES:  I  Comments  must  be  submitted  in 
writing  no  later  than  July  6,  1999. 
ADORES  >ES:  Written  comments  shall  be 
mailed  to  the  following  address:  Mr. 
James  C  .  Kenna.  Field  Manager,  Bureau 
of  Land  Management,  Palm  Springs — 
South  C  oast  Field  Office,  690  W.  Garnet 
Avenu€.  PO  Box  1260,  North  Palm 
Springs ,  California,  92258.  Comments 
may  als  o  be  submitted  by  electronic 
mail  (e-  mail)  to  the  following  address: 
Palm  S  .rings  FO  CA-EMAIL.  The 
respon;  e  to  comments  will  be  provided 
in  the  Final  EIS. 

PUBLIC  I HEETING:  On  June  2. 1999,  the 
BLM  w  11  hold  a  public  meeting  for  the 
purpos(  I  of  receiving  oral  comments  on 
the  SCO  )e  and  content  of  the  Draft  EIS. 
There  v  ill  be  two  sessions,  from  4  to  5 
p.m.  and  from  7  to  9  p.m.  The  public  is 
invited  to  attend  either  session  or  both. 
The  loc  ition  of  the  meeting  is  at  the 
Sulphu  •  Springs  Elementary  School. 
16628  \  V.  Lost  Canyon  Road,  Canyon 
Countr.CA  91351. 
SUPPLEIIENTARY  INFORMATION:  TMC 

mine  a  total  of  83  million  tons 
materials  and  produce  and  sell 
approx  mately  56  million  tons  of 
cement  concrete  sand  and 
(  ver  a  20-year  period.  The  project 
int:ludes  the  transport  of  processed 
off-site  in  trucks  as  either 
e  product  or  ready-mixed 
All  proposed  mining  and 
processing  operations  are  located  north 
Soledad  Canyon  Road  and  outside  the 

n  of  the  Santa  Clara  River  and 
tribiitaries.  Mining  will  begin  on  the 
de  of  a  northeast-southwest 
ridge  on-site,  and  progress 
four  successive  excavation  cuts, 
for  excess  natural  fines  will  be 
s  hed  on  the  south  and  north  sides 
r  dge.  Reclamation  and 
reveget  ition  will  be  conciurent  with 
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mining  operations  and  measures  have 
been  incorporated  into  project  design  to 
minimize  erosion,  provide  watershed 
control,  and  protect  water  quality  in  the 
Santa  Clara  River.  A  full  range  of 
alternatives  to  the  proposed  action  are 
considered  in  the  Draft  EIS. 

The  project  site  is  on  "split-estate" 
lands  where  the  surface  is  privately 
owned  and  the  minerals  are  federally- 
owned  and  administered  by  the  BLM. 
Thus,  the  project  is  also  subject  to 
approval  of  a  Surface  Mining  Permit 
through  preparation  of  an 
Environmental  Impact  Report  (EIR)  in 
compliance  with  the  California 
Envirormiental  Quality  Act  (CEQA).  The 
County  of  Los  Angeles  is  the  lead 
agency  responsible  for  preparation  of 
the  EIR  which  has  been  prepared 
concurrently  with  the  EIS. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Ms.  Elena  Misquez,  BLM,  Palm 
Springs— South  Coast  Field  Office,  PO 
Box  1260,  North  Palm  Springs,  CA 
92258,  telephone  760-251-4804. 

Dated:  April  30,  1999. 
James  G.  Kenna, 
Field  Manager. 

(PR  Doc.  99-11342  Filed  5-5-99;  8:45  am] 
BILUNG  CODE  4310-4(M> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(UT-99-940-1610-00] 

Extension  of  Scoping  Period  for  the 
Statewide  Environmental  Impact 
Statement  (EIS)  and  Multiple  Plan 
Amendments  To  Consider 
Establishment  of  New  Wilderness 
Study  Areas  (WSAs)  on  Selected 
Public  Lands  in  Utah 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

NOTICE:  Notice  of  extension  of  scoping 
period  for  the  statewide  environmental 
Impact  Statement  (EIS)  and  multiple 
plan  amendments  to  consider 
establishment  of  new  wilderness  study 
areas  (WSAs)  on  selected  public  lands 
in  Utah. 

summary:  On  March  18,  1999  (64  FR 
13439).  the  Bureau  of  Land  Management 
(BLM)  published  notice  in  the  Federal 
Register  of  a  proposed  multiple  plan 
amendment  process  for  up  to  136 
wilderness  inventory  areas  on 
approximately  2.6  million  acres  of 
Federal  land  throughout  Utah.  Several 
public  inquiries  have  been  received 
requesting  extension  of  the  public 
scoping  period  for  this  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Slater,  Resource  Manager 


(Phone:  801-539-4063  or  E-mail: 
tslater@ut.blm.gov)  or  Holly  Roberts, 
Planning  Coordinator  (Phone  801-539- 
4272  or  E-mail  hlrobert@ut.blm.gov). 
BLM,  Utah  State  Office  (Attention: 
Wilderness  Project),  PO  Box  45155,  Salt 
Lake  City.  Utah  84145. 

DATES:  The  formal  scoping  period  for 
the  subject  amendments  is  now 
extended  to  June  21,  1999.  Submission 
of  written  information  by  regular  mail  or 
by  electronic  mail  via  Internet  access  at: 
http://WWW.UT.BLM.GOV/ 
WILDERNESS  will  now  be  accepted 
until  June  21.  1999. 

SUPPLEMENTARY  INFORMATION:  Issue 
identification  is  considered  integral  to 
the  Environmental  Impact  Statement 
(EIS)  and  plaiuiing  processes.  Given  the 
extent  of  this  statewide  proposal,  and  at 
public  request,  the  BLM  authorizes  an 
extention  of  the  public  scoping  period. 
Comments  on  the  preliminary  issues, 
alternatives  and  planning  criteria  will 
now  be  accepted  until  June  21,  1999. 

Scoping  conmients  should  still 
specificcdly  address  areas  in  the 
inventory  that  the  BLM  determined 
have  wilderness  characteristics, 
including: 

(a)  Any  additional  information 
concerning  wilderness  characteristics  in 
the  wilderness  inventory  units, 

(b)  Information  regarding  the 
manageability  of  potential  WSAs.  Such 
information  may  address  things  such  as 
valid  existing  rights  which  could  be 
exercised  (developed)  within  the  next 
ten  to  fifteen  years  and  thereby  preclude 
effective  management  under  the  IMP, 

(c)  Specific  information  on  other 
resource  uses  within  each  wildness 
inventory  unit  which  should  be 
considered.  Such  uses  could  involve 
grazing  practices,  rights  of  way,  corridor 
development  and  use.  recreation 
development  or  mechanical  uses,  off 
highway  vehicle  use,  development  for 
mineral  extraction,  or  oil  and  gas 
exploration  and  production,  etc. 

Dated:  April  29,  1999. 
Linda  S.  Colville, 

Acting  State  Director. 

[FR  Doc.  99-11341  Filed  5-5-99;  8:45  am] 

BILLING  CODE  4310-OO-P 


INTERNATIONAL  TRADE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  United  States  International 
Trade  Conunission. 
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ACTION:  Agency  proposal  for  the 
collection  of  information  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review;  comment  request. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Ch.  35),  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  OMB 
for  approval.  The  proposed  information 
collection  is  a  survey  to  be  sent  to 
participants  in  Commission  injiuy 
investigations  (primarily  coimtervailing 
duty,  antidumping,  and  safeguard 
investigations)  to  obtain  feedback  on  the 
procedures  used  by  the  Commission  in 
the  conduct  of  such  investigations.  Any 
comments  submitted  to  0\ffl  on  the 
proposed  information  collection  should 
be  specific,  indicating  which  parts  of 
the  sxirvey  are  objectionable,  describing 
the  problem  in  detail,  and  including 
specific  revisions  or  language  changes. 
DATES:  To  be  assured  of  consideration, 
comments  should  be  submitted  to  OMB 
on  or  before  Jime  7, 1999. 
ADDRESSES:  Comments  about  the 
proposal  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503,  Attention: 
David  Rossker,  Desk  Officer  for  U.S. 
International  Trade  Commission.  Copies 
of  any  comments  should  be  provided  to 
Robert  Rogowsky  (U.S.  International 
Trade  Commission,  500  E  Street,  SW, 
Washington,  DC  20436). 
FOR  FURTTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  survey  and 
Supporting  Statement  submitted  to 
OMb  are  posted  on  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov  or  may  be  obtained  from 
Lynn  Featherstone,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-3160. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server. 
SUPPLEMENTARY  INFORMATION:  In  its 
Strategic  Plan  (also  available  on  the 
agency's  World  Wide  Web  site),  the 
Commission  set  itself  the  goal  of 
obtaining  feedback  on  investigative 
procedures  fi-om  users  of  the  agency's 
import  injury  investigation  process.  The 
proposed  1-page  survey  seeks  to  gather 
that  feedback  to  allow  the  Commission 


to  ensure  that  its  procedures  are  fair  and 
equitably  implemented. 

The  survey  asks  if  Uie  Commission's 
rules  and  other  written  guidance  make 
clear  to  participants  what  the 
Commission  expects  of  them 
procedurally  in  an  investigation;  if  there 
are  area(s)  where  additional  guidance 
would  be  of  benefit  to  their 
participation  in  investigations;  if 
Commission  personnel  responded  to 
procedural  inquiries  in  a  helpful  way;  if 
their  access  to  information  collected  by/ 
submitted  to  the  Commission  was 
satisfactory;  if  their  c^portimity  to 
present  information  for  consideration  by 
the  Commission  was  satisfactory;  and  if 
they  have  any  other  comments  or 
recommended  improvements.  It  will  be 
sent  to  firms  that  have  participated  in  an 
antidumping,  countervailing  duty,  or 
safeguard  investigation  during  the 
period  October  1,  1998-September  30, 
1999.  Responses  are  volimtary.  While 
the  survey  will  be  made  available  on  the 
Commission's  Web  site,  responses  must 
be  in  paper  form. 

The  Commission  estimates  that  the 
survey  will  impose  an  average  burden  of 
less  than  1  respcmse  hour  each  on  50 
respondents.  No  recordkeeping  burden 
is  known  to  result  from  the  proposed 
collection  of  information. 

By  order  of  the  Commission. 

Issued:  April  30, 1999. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  99-11412  Filed  5-5-99;  8:45  am) 

BILUNQ  COOE  7D20-02-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-35,449A] 

ARCO,  dba  ARCO  Exploration  and 
Production  Technology  (AEPT)  Piano, 
TX;  Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

By  letter  of  April  5,  1999,  the 
petitioners  requested  administration 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
number  TA-W-35,449A.  The  denial 
notice  was  signed  on  February  24, 1999 
and  will  soon  be  published  in  the 
Federal  Register. 

The  petitioners  allege  that  the  workers 
at  ARCO  Exploration  and  Production 
Technology  (AEPT)  are  engaged  in 
domestic  exploration  of  oil  and  gas  and 


provided  information  for  consideration 
which  was  not  provided  during  the 
original  investigation. 

CoHcIusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC  this  21st  day  of 
April  1999. 

Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-11376  Filed  5-5-99;  8:45  am] 

BILUNQ  COOe  4610-a»-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,663  and  TA-W-^,663H] 

Baker  Hughes  Inteq  Headquartered  In 
Houston,  TX,  Operating  in  the  State  of 
West  Virginia;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  25,  1999,  applicable  to  all 
workers  of  Baker  Hughes  Inteq 
headquartered  in  Houston,  Texas.  The 
notice  will  be  published  soon  in  the 
Federal  Register. 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  Baker  Hughes  Inteq 
operating  at  various  locations  in  the 
State  of  West  Virginia.  The  workers  are 
engaged  in  employment  related  to 
exploration  and  drilling  of  crude  oil 
wells  for  unaffiliated  customers. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Baker  Hughes  Inteq  adversely  affected 
by  increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  workers  of  Baker 
Hughes  Inteq  operating  at  various 
locations  in  the  State  of  West  Virginia. 

The  amended  notice  applicable  to 
TA-W-35.663  is  hereby  issued  as 
follows: 

All  workers  of  Baker  Hughes  Inteq, 
Headquartered  in  Houston,  Texas  (TA-W- 
35,663)  and  op>erating  at  various  locations  in 
the  State  of  West  Virginia  (TA-W-35,663H} 
who  became  totally  or  partially  separated 
firom  employment  on  or  after  Febniary  2, 
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Signed 
of  April. 
Grant  D. 

Acting 
Assistanie 

(FR  Doc. 
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thnlugh  March  25,  2001  are  eligible  to 
for  adjustment  assi.stance  under 
of  the  Trade  Act  of  1974. 
at  Washington,  D.C.  this  20th  day 
1999. 
Beale, 
Director,  Office  of  Trade  Adjustment 


99-11377  Filed  5-5-99;  8:45  am] 

4510-30-M 


aoE 


DEPARTMENT  OF  LABOR 

Empioytnent  and  Training 
Adminittration 

[TA-W-a  5,71 1 AA,  TA-W-35,71 1  AS  and  TA- 
W-35,711AT] 

Baroid  prilling  Fluids  Headquartered  in 
Houstoi,  TX  and  Operating  in  the 
Followiig  States;  Mississippi, 
Alabama;  Amended  Certification 
Regard^g  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Departnient  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  adjustment  Assistance  on 
March  2  2,  1999,  applicable  to  all 
workers  of  Baroid  Drilling  Fluids 
headqui  rtered  in  Houston,  Texas.  The 
notice  v  ill  be  published  soon  in  the 
Federal  Register. 

At  the  request  of  the  company,  the 
Departn  lent  reviewed  the  certification 
for  worl  ers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  Baroid  Drilling  Fluids 
operatii  g  at  various  locations  in 
Mississi  ppi  and  Alabama.  The  workers 
are  enga  ged  in  various  activities  related 
to  the  d]  illing  for  crude  oil  and  natural 
gas. 

The  ii  itent  of  the  Department's 
certifica  tion  is  to  include  all  workers  of 
Baroid  I  )rilling  Fluids  adversely  affected 
by  increased  imports.  Accordingly,  the 
Departn  lent  is  amending  the 
certifica  tion  to  cover  workers  of  Baroid 
Drilling  Fluids  operating  at  various 
locations  in  Mississippi  and  Alabama. 

The  a  nended  notice  applicable  to 
TA-W-}5,711AA  is  hereby  issued  as 
follows; 

"All  w  orkers  of  Baroid  Drilling  Fluids, 
headqua  tered  in  Houston,  Texas  (TA-W- 
,  operating  at  various  locations  in 
i  (TA-W-35,711AS)  and  Alabama 
!5,711AT)  who  became  totally  or 
separated  firom  employment  on  or 
Feb  ruary  17,  1998  through  March  22. 
eligible  to  apply  for  adjustment 
under  Section  223  of  the  Trade  Act 


lAA) 


lipi 


35,711 
Mississi 
(TA-W- 
partially 
after 
2001  are 
assistant^ 
of  1974. 


Signed  at  Washington,  DC  this  23rd  day  of 
April,  1999. 
Grant  0.  Beale, 

Acting  Director.  Office  ofTmde  Adjustment 
Assistance. 

[FR  Doc.  99-11374  Filed  5-5-99;  8:45  am] 
8ILIJNG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,309  and  TA-W-35,309Q] 

BP/AMOCO  (Formerly  Amoco 
Corporation)  Amoco  Exploration  and 
Production  Amoco  Shares  Services 
A/K/A  Amoco  Production  Company, 
Inc.  Headquartered  in  Houston,  Texas 
Operating  in  the  State  of  Tennessee; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  19,  1999,  applicable  to 
workers  of  Amoco  Exploration  and 
Production  and  Amoco  Shared  Services, 
Headquartered  in  Houston,  Texas  and 
operating  at  various  locations  in  Texas 
and  other  States.  The  certification  was 
subsequently  amended  to  reflect  a 
company  name  change  and  to  include 
workers  whose  wages  were  reported 
under  a  separate  Unemployment 
Insurance  tax  account.  The  amended 
notice  was  published  in  the  Federal 
Register  on  April  6,  1999  (64  FR  16755). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  State  show 
that  worker  separations  have  occurred 
in  Tennessee  for  Amoco  workers 
engaged  in  activities  related  to 
exploration  and  production  of  crude  oil 
and  nattiral  gas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  are  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  subject  firm  workers  in  Tennessee. 

The  amended  notice  applicable  to 
TA-W-35,309  is  hereby  issued  as 
follows: 

"All  workers  euid  BP/ Amoco  (Formerly 
Amoco  Corporation),  Amoco  Exploration  and 
Production,  Amoco  Shares  Services,  also 
known  as  Amoco  Production  Company,  Inc., 
headquartered  in  Houston,  Texas  (TA-W- 
35,309)  and  operating  in  the  State  of 
Tennessee  (TA-W-35,309Q),  who  became 


totally  or  partially  separated  from 
employment  on  or  after  October  1, 1998 
through  February  19,  2001  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  12th  day 
of  April,  1999. 
Grant  0.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  99-11380  Filed  5-5-99;  8:45] 

BILLING  CODE  45ia-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,600] 

EXOLON-ESK  Company  Tonawanda, 
NY;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  12,  1999,  applicable 
to  workers  of  EXOLON-ESK  Company 
located  in  Tonawanda,  New  York.  The 
notice  will  be  published  soon  in  the 
Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  Subject  firm.  The 
workers  were  engaged  in  the  production 
of  silicon  carbide  and  aluminum  oxide. 
Findings  show  that  the  Department 
incorrectly  set  the  worker  certification 
impact  date  at  December  28, 1998.  The 
impact  date  should  be  December  28, 
1997,  one  year  prior  to  the  date  of  the 
petition.  Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  amended  notice  applicable  to 
TA-W-35,600  is  hereby  issued  as 
follow: 

All  workers  of  EXOLON-ESK  Company, 
Tonawanda,  New  York  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  28, 1997  through  April  12, 
2001  are  eligible  to  apply  for  adjustment 
assistance  under  SecUon  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.  this  20  day  of 
April  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  99-11375  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  4S10-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,123] 

Guilford  Fibers,  Incorporated 
Gainesville,  GA;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  February  19,  1999  the 
company  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
number  TA-W-35,123.  The  denial 
notice  was  signed  on  January  29,  1999 
and  will  soon  be  published  in  the 
Federal  Register. 

The  company  provided  additional 
information  regarding  its  decision  to 
close  the  Gainesville  facility  which 
warrants  review  and  supports 
reconsideration  of  the  case. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.  this  23rd  day 
of  April  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-11373  Filed  5-5-99;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,000] 

Guilford  Mills,  Inc.  Herkimer,  NY; 
Notice  of  Termination  of  Investigation 

Piu-suant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  12,  1999  in  response 
to  a  worker  petition  filed  on  behalf  of 
workers  at  Guilford  Mills,  Inc., 
Herkimer,  New  York  {TA-W-36,000). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-35,564).  Consequently,  ftirther 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 


Signed  at  Washington,  D.C.  this  22nd  dav 
of  April  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-11382  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,486;  TA-W-35,486A;  TA-W- 
35,486B;  and  TA-W-35,486C] 

Key  Energy  Services,  Inc.— Rocky 
Mountain  Division,  A/K/A  Frontier  Well 
Service,  A/K/A  Teton  Well  Service,  A/K/ 
A  Dunbar  Well  Service,  A/K/A  Updike 
Brothers  Well  Service,  A/K/A  Flint 
Engineering  and  Construction  and  A/K/ 
A  J.W.  Gibson  Well  Service;  Williston, 
ND  and  Operating  at  Various  Locations 
in:  North  Dakota,  Montana  and 
Wyoming;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

hi  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  17,  1999, 
applicable  to  workers  of  Key  Energy 
Services,  Inc.,  Rocky  Mountain 
Division,  Williston,  North  Dakota,  and 
operating  at  various  locations  in  North 
Dakota  and  Montana.  The  notice  will 
soon  be  published  in  the  Federal 
Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
reveal  that  worker  separations  have 
occurred  at  Key  Energy  Services,  Inc., 
Rocky  Mountain  Division,  at  locations 
in  the  State  of  Wyoming.  Other  findings 
on  review  show  that  Key  Energy 
Services  Inc.,  Rocky  Mountain  Division 
has  acquired  several  companies  in  the 
recent  past.  Frontier  Well  Service,  Teton 
Well  Service,  Dunbar  Well  Service, 
Updike  Brothers  Well  Service,  Flint 
Engineering  and  Construction,  and  I.W. 
Gibson  Well  Service.  The  workers 
provide  oilfield  services  for  unaffiliated 
customers. 

The  intent  of  the  Department's 
certification  is  to  cover  all  workers  of 
Key  Energy  Services,  Inc.,  Rocky 
Mountain  Division,  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  expand 
coverage  to  all  workers  of  the  subject 
firm  in  Wyoming  and  to  workers  of 


those  firms  acquired  by  Key  Energy 
Services,  Inc.,  Rocky  Mountain 
Division.  Additionally,  workers  of  J.W. 
Gibson  Well  Service  in  Williston,  North 
Dakota  were  certified  eligible  to  apply 
for  TAA  on  August  11,  1998,  petition 
number  TA-W-34,818.  Since  that 
certification  does  not  expire  until 
August  11,  2000,  the  earliest  unpact 
date  that  can  be  established  to  cover  any 
workers  of  Key  Energy  Services,  Inc., 
Rocky  Mountain  Division,  formerly 
employed  by  J.W.  Gibson  Well  Service 
in  Williston,  North  Dakota,  is  Asugust 
12.2000. 

The  amended  notice  applicable  to 
TA-W-35,486  is  hereby  issued  as 
folio  vi^s: 

All  workers  of  Key  Energy  Services,  Inc., 
Rocky  Mountain  Di\ision.  also  known  as 
Frontier  Well  Service,  also  known  as  Teton 
Well  Service,  also  known  as  Dunbar  Well 
Service,  also  known  as  Updike  Brothers  Well 
Service,  also  known  as  Flint  Engineering  and 
Construction,  Williston,  North  Dakota  (TA- 
W-35,486).  and  operating  at  various 
locations  in  North  Dakota  (TA-W-35.486A). 
Montana  (TA-W-35,486B)  and  Wyoming 
(TA-W-35.486C).  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  23,  1997  through  February  17, 
2001;  and  all  workers  of  Key  Energy  Services. 
Inc.,  Rocky  Mountain  Division,  also  known 
as  J.W.  Gibson  Well  Service,  Williston,  North 
Dakota,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  12,  2000  through  February  17,  2001, 
are  eligible  to  apply  for  worker  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.  this  15th  day 
of  April  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-11378  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35.615] 

Shape  Global  Sanford.  Maine; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  14,  1999,  applicable 
to  workers  of  Shape  Global,  Sanford, 
Maine.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
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"All  M  orkers  of  Shape  Global.  Sanford, 
Maine,  v  'ho  became  totally  or  partially 
separate  i  from  employment  on  or  after  April 
24.  1998  through  April  14,  2001  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  :23  of  the  Trade  Act  of  1974." 

Signec  at  Washington,  D.C.  this  23rd  day 
of  April  1999. 
Grant  D  Beale, 
Acting  r.  irector.  Office  of  Trade  Adjustment 
Assistarf:e 
(FR  Doc 
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DEPAFCTMErfT  OF  LABOR 

Employment  and  Training 
Adminetration 

[TA-W-i5,240] 

Siemens  Energy  &  Automation 
Industrial  Products  Division— Nema 
Motors,  Little  Rock,  Arkansas; 
Amended  Certification  Regarding 
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The  amended  notice  applicable  to 
TA-W-35,240  is  hereby  issued  as 
follows: 

"All  workers  of  Siemens  Energy  and 
Automation.  Industrial  Products  Division — 
NEMA  Motors,  Little  Rock,  Arkansas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  10.  1997 
through  December  4.  2000  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  D.C.  this  23rd  day 
of  April  1999. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-11371  Filed  5-5-99;  8:45  am) 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,465;  TA-W-35,465G  and  TA-W- 
35,465H] 

Union  Pacific  Fuels,  Incorporated,  a 
Subsidiary  of  Union  Pacific  Resources 
Company,  and  Union  Pacific 
Resources  Company  a  Division  of 
Union  Pacific  Resources  Group 
Incorporated  Headquartered  in  Fort 
Worth,  TX  and  Operating  in  the 
Following  States;  Kansas  and  New 
Mexico;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  21,  1999,  applicable  to  workers 
of  Union  Pacific  Fuels,  Incorporated,  a 
subsidiary  of  Union  Pacific  Resources 
Company,  and  Union  Pacific  Resources 
Company,  a  division  of  Union  Pacific 
Resources  Group  Incorporated 
headquartered  in  Fort  Worth,  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  February  25,  1999  (64  FR 
9354). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  workers  have  been 
separated  from  employment  at  the 
subject  firm's  Kansas  and  Wyoming 
locations.  The  workers  are  engaged  in 
employment  related  to  the  production  of 
crude  oil,  natural  gas  and  natural  gas 
liquids. 

The  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 
workers  of  the  subject  firm  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 


amending  the  certification  to  include 
workers  of  the  subject  firm  at  the  Kansas 
and  New  Mexico  locations. 

The  amended  notice  applicable  to 
TA-W-35,465  is  hereby  issued  as 
follows: 

All  workers  of  Union  Pacific  Fuels, 
Incorporated,  a  subsidiary  of  Union  Pacific 
Resources  Company,  and  Union  Pacific 
Resources  Company,  a  division  of  Union 
Pacific  Resources  Group,  Incorporated, 
headquartered  in  Forth  Worth,  Texas  (TA- 
W-35.465),  and  operating  in  Kansas  (TA-W- 
35.4650)  and  New  Mexico  (TA-W-35,465H), 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  14, 
1997  through  January  21,  2001,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  19th  day 
of  April  1999. 
Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-11379  Filed  5-5-99;  8:45  am) 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitions  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  17, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 


the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  17, 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
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the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N\N.,  Washington,  DC  20210. 

Appendix 

[Petitions  instituted  on  04/05/99] 


Signed  at  Washington,  DC.  this  5th  day  of 
April,  1999. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


35,962 
35,963 
35,964 

35,965 

35,966 

35,967 

35,968 

35,969 

35,970 

35,971 

35,972 

35,973 

35,974 

35,975 

35,976 

35,977 

35,978 

35,979 

35,980 

35,981 

35,982 

35,983 

35,984 

35,985 

35,986 

35,987 

35,988 

35,989 

35,990 

35,991 

35,992 

35,993 

35,994 

35,995 

35,996 

35,997 

35,998 


Subject  firm  (petitioners) 


Wilson  Supply  (Wrks)  

OshKosh  B'Gosh,  Inc  (Comp) 

Avery  Dennison  (Comp)  

Uniroyal  Chemical  Co  (USWA)  

Smith  Food  and  Vending  (Wrks) 

Siemens  Information  (Wrks) 

Mark  Steel  Jewelry  (Wrks)  

Buster  Brown  Apparel  (Comp)  

Glenoit  Corp  (UNITE)  

Barry  Callebaut  USA,  (Wrks)  

M.  Wile  and  Co  (Comp)  

EST  (Wrks)  

Lou  Levy  and  Sons  Fashion  (Comp) 
Goodyear  Tire  and  Rubber  (USWA) 

Revere  Ware  (Comp)  , 

A  and  M  Manufacturing  (Wrks)  

Acordis  Cellulosic  Fibers  (Comp) 

Vishay  Sprague  (Wrks)  

International  Paper  (Comp) 

Coming,  Inc.  (Wri<s)  

Logistix  (Wri<s) 

Good  Lad  Corp  (Wrks) 

Royal  Mandarin  (Wri<s)  

Emerson  Electric  Co  (Comp)  

BASF  (Wrt<s)  

Calgon  Carbon  Corp  (Wri<s)  

Mitsubishi  Intemational  (Writs)  

LeToumeau,  Inc  (Comp)  

Magestic  Shapes  (Writs)  

Miller  Brothers  Ind.,  Inc  (Comp)  

Bayer  Corporation  (Writs)  

Duet  Textiles,  Inc  (Comp)  

National  Roll  Company  (USWA)  

Mid  Oregon  Industries  (Comp) 

Quicksilver  Contracting  (Comp)  

Beau  Mode  (Comp)  

GWW,  Inc  (Writs)  


Location 


Houston,  TX  

Celina,  TN  

Rancho  Cucamong 

CA. 
Painesville,  OH  .... 

Joplin,  MO 

Cherry  Hill,  NJ 

Spring  City,  NJ  

Norton,  VA  

Jacksboro,  TN  

Pennsauken,  NJ  .... 

Whiteville,  NC 

Pittsfield,  ME  

New  Yorit,  NY  

Logan,  OH 

Clinton,  IL 

Cosby,  MO  

Axis,  AL  

Concord,  NH  

Corinth,  NY  

Greenville,  OH  

Freemong,  CA 

Philadelphia.  PA  .... 
Beaver  Falls,  PA  ... 
Independence,  KS 

Detroit,  Ml  

Catlettsburg,  KY 

Durham,  NC  

Longview,  TX  

Bronx,  NY 

Corsicana,  TX  

Baytown,  TX 

New  Yorit,  NY  

Avonmore,  PA 

Bend,  OR  

Bend  ,  OR  

New  Yorit,  NY  

Elkhom,  Wi 


Date  of 
petition 


03/17/99 
03/24/99 
03/24/99 

03/22/99 

03/18/99 

03/18/99 

03/05/99 

03/16/99 

03/18/99 

03/19/99 

03/19/99 

03/26/99 

03/16/99 

03/26/99 

03/19/99 

03/22/99 

03/19/99 

03/17/99 

03/16/99 

03/01/99 

03/08/99 

03/19/99 

03/24/99 

03/20/99 

03/25/99 

03/23/99  i 

02/26/99 

03/23/99 

03/11/99 

03/23/99 

03/03/99 

03/12/99 

03/26/99 

03/25/99 

03/25/99 

03/24/99 

03/05/99 


Product(s) 


Distribute  Oilfield  Tools  and  Equipment. 

Wash  and  Press  Garments. 

Rools  and  Sheets  of  Paper  and  Film. 

Nitrile  Rubber. 

Provides  Food  Service. 

Telephone  Systems. 

Costume  Jewelry. 

Children's  Apparel. 

Fleece  Fabnc. 

Co(X)a  Powders. 

Mens'  Suits  and  Sportcoats. 

Smoke  Alarms. 

Ladies'  Coats. 

Instrument  Panels  for  Automobiles. 

Stainless  Steel  Ctxjkware. 

Machined  Metal  Pins. 

Tencel  Fiber. 

Tantalum  Capacitors. 

Paper. 

Cookware. 

Electronic  Printing. 

Children's  and  Infants  Apparel. 

Commercial  China. 

Fractional  Horsepower  Electric  Motors. 

Paint,  Resins  &  Colorants. 

Coal  Based  Activated  Cartjon. 

Warehouse — Memory  Chips. 

Steel  Plate,  Front  End  Loaders. 

Shoulder  Pads. 

Constructed  Caps. 

Baypren  Polychloroprene. 

Greige  Goods. 

Mills  Rolls  for  Flat  Rolled  Steel. 

Wood  Wortting  Machinery. 

Wood  Chips. 

Ladies'  Apparel. 

Carring  Cases. 


[FR  Doc.  99-11370  Filed  5-5-99;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3094J 

Oro  Nevada  Exploration,  Incorporated 
Reno,  NV;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 


TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  and  investigation  was 
initiated  on  April  12,  1999,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Oro  Nevada 
Exploration,  Incorporated  of  Reno, 
Nevada. 

The  petitioner  did  not  file  a  valid 
petition;  only  two  workers  signed  to 
petition,  and  one  of  the  petitioners  was 
laid  off  more  than  a  year  before  the 
petition  was  submitted.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC  this  22nd  day  of 
April,  1999. 

Grant  0.  Beale, 

Acting  Director.  Office  of  Tmde  Adjustment 
Assistance. 

[FR  Doc.  99-11.381  Filed  5-5-99;  8:45  am] 

BILLING  CODE  4510-.30-M 
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DEPARTMENT  OF  LABOM 

PensioH  and  Welfare  Benefits 
AdminMtratkMi 

{ProMMMl  Tramactien  EMmptien  9e-1«; 
ExempIMn  AppHca4ian  N«.  O-10693,  «t  al.] 

Grant  ol  UNHvidual  Exemptions; 
Standai^  Bank  Employees  Prefit 
SltariR«|Plan,  et  ai. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptibns  issued  by  the  Department  of 
Labor  (tie  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security]  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notict  s  were  published  in.  the  Federal 
Register  of  the  pendency  before  the 
Departm  ent  of  proposals  to  grant  such 
exemptipns.  The  notices  set  forth  a 
summary  of  facts  and  representations 
containe  d  in  each  application  for 
exempt!  3n  and  referred  interested 
persons  to  the  respective  applications 
for  a  cor  iplete  statement  of  the  facts  and 
represei  tations.  The  applications  have 
been  av<  ilable  for  public  inspection  at 
the  Depsirtment  in  Washington,  DC.  The 
notices  i  ilso  invited  interested  persons 
to  subm  t  comments  on  the  requested 
exempti  ans  to  the  Department.  In 
additior  the  notices  stated  that  any 
interest*  d  person  might  submit  a 
written  -equest  that  a  public  hearing  be 
held  (wl  lere  appropriate).  The 
applicai  its  have  represented  that  they 
have  coi  aplied  with  the  requirements  of 
the  noti  ication  to  interested  persons. 
No  publ  ic  comments  and  no  requests  for 
a  hearin  i,  unless  otherwise  stated,  were 
receivec  by  the  Department. 

The  n  atices  of  proposed  exemption 
were  iss  ued  and  the  exemptions  are 
being  gr  inted  solely  by  the  Department 
because  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  197  B  (43  FR  47713,  October  17, 
1978)  trmsferred  the  authority  of  the 
Secretaiy  of  the  Treasury  to  issue 
exempti  ons  of  the  type  proposed  to  the 
Secretaj  y  of  Labor. 

Statutoi  y  Findings 

ace  ordance  with  section  408(a)  of 
and/or  section  4975(c)(2)  of  the 
the  procedures  set  forth  in  29 
2570,  subpart  B  (55  FR  32836, 
,  August  10,  1990)  and  based  upon 
enti  -e  record,  the  Department  makes 
folh  iwing  findings: 
exemptions  are 
adminiitratively  feasible; 


In 
the  Act 
Code 
CFR 
32847 
the 
the 

(a) 


ard 
pait 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Staa^ard  Ba^  Empleyees  Profit 
SkarMg  Plan  ^be  P1«b)  Located  in 
Hkkory  HiUs,  ttteeis 

[Prohibited  Transaction  Exemption  99-16; 
Exemption  Application  No.  I>-10693] 

Exemption 

The  restrictions  of  sections  406(a), 
496  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply,  as  of  October 
1, 1998,  to  the  purchases  by  the  Plan  of 
certain  residential  mortgage  notes  (the 
Notes)  from  Standard  BanJ;  and  Trust 
Company  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan; 
provided  that  the  following  conditions 
are  satisfied: 

(1)  An  independent  qualified 
fiduciary  will  decide  which  Notes  will 
be  purchased  for  the  Plan; 

(2)  Only  first  mortgage  Notes  will  be 
purchased  by  the  Plan; 

(3)  The  Notes  which  will  be 
purchased  by  the  Plan  will  have:  (a)  A 
borrower  payment  history  with  the 
Employer  of  at  least  three  months;  (b)  A 
maximum  15  year  maturity;  and  (c)  the 
loan  to  value  ratio  of  the  collateral  will 
be  at  least  150%  of  the  principal  amount 
of  the  Note; 

(4)  If  the  mortgage  loan  is  an  original 
acquisition  mortgage  loan,  the  Note  will 
not  exceed  two-thirds  of  the  lower  of  the 
purchase  price  or  of  the  appraised  value 
of  the  collateral  mortgaged  by  the 
borrower  to  the  Employer  to  secure  the 
Note; 

(5)  If  the  mortgage  loan  is  a 
refinancing  of  the  original  acquisition 
mortgage  loan,  the  Note  will  not  exceed 
two-thirds  of  the  appraised  value  of  the 
collateral  mortgaged  by  the  borrower  to 
the  Employer  to  secure  the  Note; 

(6)  No  more  than  twenty-five  percent 
(25%)  of  the  value  of  the  Plan's  total 
assets  will  be  invested  in  the  Notes; 

(7)  No  more  than  ten  percent  (10%)  of 
the  value  of  the  Plan's  total  assets  will 
be  invested  in  any  one  Note  or  Notes  to 
any  one  borrower; 

(8)  The  fees  received  by  the 
independent  fiduciary  for  serving  in 
that  capacity  with  respect  to  the  Plan  for 
the  transactions  described  herein, 
combined  with  any  other  fees  derived 
from  the  Employer  or  related  parties, 
will  not  exceed  one  percent  (1%)  of  his 
gross  annual  income  for  each  fiscal  year 
that  he  continues  to  serve  in  the 


independent  fiduciary  capacity  with 
respect  to  the  transactions  described 
herein;  and 

(9)  The  conditions  of  Prohibited 
Transaction  Exemption  (PTE)  93-71  (58 
FR  51109,  September  36, 1993)  have 
been  met.  PTE  93-71,  which  expired 
September  30,  1998,  provided 
prospective  relief  for  the  purchases  by 
the  Plan  of  certain  Notes  from  the 
Employer. ' 

Part  n.  Repim:hases  of  Residential 
Mortgage  Notes 

The  restrictions  of  sections  406(a), 
406(bKl)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(cKl)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
repurchases  of  the  Notes  (the 
Repurchases)  by  the  Employer,  (a)  In  the 
event  of  default;  (b)  if  the  limitations  set 
forth  in  Part  I  (6)  and/or  (7)  are 
exceeded;  and  (c)  at  other  times  as 
determined  by  the  independent 
fiduciary,^  provided  that  the 
Repim:hases  will  be  at  a  price  which  is 
equal  to  the  greater  of  the  outstanding 
principal  balance  of  the  Note  plus 
accrued  interest  through  the  date  of 
repurchase,  or  the  current  fair  market 
vaJue  of  the  Note  as  determined  by  the 
independent  fiduciary. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  October  1,  1998. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  February  16,  1999  at  64  FR 
7672. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice  and 
no  requests  for  a  public  hearing.  The 
comment  was  filed  by  the  Employer  and 
states  that  paragraph  1  of  the  Summary 
of  Facts  and  Representations  contained 
in  the  Notice  incorrectly  states  that 
Deloitte  &  Touche  are  the  accoimtants 
for  the  Plan.  The  Plan  accoimtants  are 
Desmond  &  Ahem,  Ltd.  Certified  PubHc 
Accountants. 


'  The  applicant  represents  that,  as  mandated  by 
PTE  93-71,  the  Employer  has  filed  Form  5330 
(Return  of  Initial  Excise  Taxes  for  Pension  and 
Profit  Sharing  Plans)  and  paid  the  applicable  excise 
taxes  for  certain  past  purchases  by  the  Plan  of  the 
Notes  from  the  Employer  which  occurred  prior  to 
the  effective  date  of  PTE  93-71. 

^  The  Department  notes  that  if  a  violation  of  any 
of  the  terms  and  conditions  of  Part  I  occurs,  the 
exemptive  relief  provided  by  Part  I  for  purchases  of 
the  Notes  by  the  Plan  will  no  longer  be  available. 
However,  the  Department  further  notes  that  the  loss 
of  exemption  under  Part  I  will  not  affect  the  use  of 
Part  II  to  dispose  of  the  Notes  previously  acquired 
by  the  Plan  pursuant  to  the  exemption. 


The  Department  concurs  with  this 
correction. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Plumbers  and  Pipefitters  National 
Pension  Fund  (the  Pension  Plan)  and 
Pipefitters  Local  No.  211  Joint 
Educational  Trust  (the  Welfare  Plan) 
(Collectively,  the  Plans)  Located  in 
Alexandria,  VA  and  Houston,  TX, 
respectfully 

[Prohibited  Transaction  Exemption  No.  99- 
17  Application  Nos.  D-10700  and  L-10709I 

Exemption 

The  restrictions  of  sections  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  sale  (the  Sale)  of  certain  real 
property  (the  Property)  by  the  Pension 
Plan  to  the  Welfare  Plan,  a  party  in 
interest  with  respect  to  the  Pension 
Plan;  provided  the  following  conditions 
are  satisfied: 

(A)  The  terms  and  conditions  of  the 
transaction  are  no  less  favorable  to  the 
Pension  Plan  and  the  Welfare  Plan  than 
those  which  either  the  Pension  Plan  or 
the  Welfare  Plan  would  receive  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  Sale  is  a  one-time  transaction 
for  cash; 

(C)  The  Pension  Plan  and  the  Welfare 
Plan  incur  no  expenses,  fees,  or 
commissions  from  the  Sale  other  than 
their  own  respective  appraisal, 
recording,  and  legal  expenses; 

(D)  The  Welfare  Plan  pays  as 
consideration  for  the  Property  no  more 
than  the  fair  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser  on  the  date  of  the 
Sale; 

(E)  The  Pension  Plan  sells  the 
Property  for  a  price  that  is  not  less  than 
the  fair  market  value  of  the  Property  as 
determined  by  qualified,  independent 
appraiser  on  the  date  of  the  Sale;  and 

(F)  The  fiduciaries  for  the  Pension 
Plan  and  the  Welfare  Plan,  respectfully, 
will  enforce  the  terms  of  the  exemption. 

Written  Comments:  The  Department 
received  five  written  comments  which 
were  found  to  be  not  relevant  to  the 
transaction;  and  therefore,  the 
Department  has  determined  to  grant  the 
exemption  as  proposed. 

Correspondence  received  fi"om  the 
applicant's  representative  during  the 
comment  period  stated  that  the  Welfare 
Plan  is  interested  in  purchasing  the 
Property  in  part  for  future  expansion. 
Initially,  upon  purchase,  the  Welfare 
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Plan  will  use  the  Property  for  parking. 
Thereafter,  it  is  anticipated  that  the 
fiduciaries  of  the  Welfare  Plan  will 
contract  for  a  study  regarding  the 
feasibility  of  constructing  new 
classroom  facilities. 

In  this  regard,  the  Department  notes 
that  the  Act's  standards  of  fiduciary 
conduct  will  apply  to  the  purchase  and 
ultimate  development  of  the  Property. 
Section  404(a)(1)  of  the  Act  requires  that 
a  fiduciary  discharge  his  or  her  duties 
with  respect  to  a  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  and  with  the  care,  skill, 
prudence  and  diligence  under  the 
circumstances  then  prevailing  that  a 
prudent  person  acting  in  a  like  capacity 
and  familiar  with  such  matters  would 
use  in  the  conduct  of  a  enterprise  of  a 
like  character  and  with  like  aims. 
Accordingly,  the  fiduciaries  of  the 
Welfare  Plan  must  act  "prudently"  with 
respect  to  the  decision  to  purchase  the 
Property,  as  well  as  to  the  ultimate 
development  of  the  Property  (including 
where  relevant,  the  determination  as  to 
whether  to  develop  the  Property,  the 
types  of  improvements  that  are 
appropriate  and  the  Plan's  ability  to 
finance  any  such  improvements).  The 
granting  of  this  exemption  should  not  be 
viewed  as  an  endorsement  by  the 
Department  of  the  Plan's  subsequent  use 
of  such  Property.  Finally,  we  note  that, 
if  the  decision  by  the  fiduciaries  to 
purchase  and  develop  the  Property  is 
not  prudent,  the  fiduciaries  would  be 
liable  for  any  loss  resulting  fi-om  such 
breach  even  though  the  purchase  of  the 
Property  was  the  subject  of  an 
administrative  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  27,  1999,  at  64  FR  4142. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

State  Bankshares  Inc.  401  (k)  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Fargo,  North  Dakota 

[Prohibited  Transaction  Exemption  99-18; 
Exemption  Application  No.  D-107031 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  by  the  Plan  of  certain 
limited  partnership  interests  (the 
Interests)  to  Northern  Capital  Trust 


Company  (Northern),  the  Plan's  trustee 
and  a  party  in  interest  with  respect  to 
the  Plan,  for  $93,552.93  in  cash, 
provided  the  following  conditions  are 
satisfied:  (a)  The  sale  is  a  one-time 
transaction  for  cash;  (b)  no  commissions 
are  charged  in  cormection  with  the 
transaction;  (c)  the  Plan  receives  not  less 
than  the  fair  market  value  of  the 
Interests  at  the  time  of  the  transaction; 
and  (d)  the  fair  market  value  of  the 
Interests  is  determined  by  a  qualified 
entity  independent  of  the  Plan  and  of 
Northern. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  8,  1999  at  64  FR  11062. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

vonRoIl  isola  Savings  Plan  (the  Plan) 
Located  in  Schenectady,  New  York 

[Prohibited  Transaction  Exemption  99-19; 
Exemption  Application  No.  D-10729) 

Exemption 

The  restrictions  of  sections  406(a), 
'rt)6(b)(l)  and  {b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
making  by  State  Street  Bank  and  Trust 
Company  (the  Bank)  of  interest-free 
advances  of  cash  (the  Advances)  to  the 
Plan  during  the  period  from  July  8,  1997 
through  June  22,  1998,  in  the  aggregate 
amount  of  $824,812.60;  and  (2)  the 
repayment  of  the  Advances  by  the  Plan, 
without  interest,  on  June  22,  1998, 
provided  the  following  conditions  were 
satisfied: 

(a)  No  interest  or  expense  was 
incurred  by  the  Plan  in  connection  with 
the  Advances; 

(b)  The  proceeds  of  the  Advances 
were  used  only  to  facilitate  the  payment 
of  benefits  (including  participant  loans 
and  in-service  withdrawals)  to  Plan 
participants,  and  to  facilitate  the  making 
of  investment  transfers  elected  by  Plan 
participants; 

(c)  The  Advances  were  unsecured; 

(d)  The  Plan  participants  who 
remained  invested  in  the  Plan's  stable 
value  fund,  which  consisted  primarily 
of  a  Group  Flexible  Annuity  Contract 
(the  GIC)  from  the  Travelers  Insurance 
Company  (Travelers),  continued  to 
receive  the  full  contract  rate  on  tb-:  full 
amount  of  the  GIC; 

(e)  The  Plan's  sponsor  was  notified  of 
the  Advances; 
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repayment  of  the  Advances 
at  the  direction  of  the  Plan's 
md  was  restricted  to  amounts 
from  the  proceeds  of  the 

payments  made  by  Travelers 
GIC.  and  no  other  plan  assets 
for  that  purpose; 
Bank  will  maintain  or  cause 
for  a  period  of  six 
the  date  of  the  granting  of  the 
proposed  herein  the  records 
to  enable  the  persons 
in  paragraph  (h)  to  determine 
the  conditions  of  this 

have  been  met,  except  that: 
J  rohibited  transaction  will  not 
to  have  occurred,  if  due 
beyond  the  control  of 
the  records  are  lost  or 
prior  to  the  end  of  the  six  year 
4nd 
party  in  interest,  other  than  the 

be  subject  to  the  civil 
hat  may  be  assessed  under 
!  02(i)  of  the  Act,  or  to  the  taxes 
by  section  4975(a)  and  (b)  of 
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as  required  by  paragraph 
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notwithstanding  any  % 

of  subsections  (a)(2)  and  (b) 
504  of  the  Act,  the  records 
10  in  paragraph  (g)  are 
ionally  available  at  their 
location  for  examination 
r  ormal  business  hours  by: 

duly  authorized  employee  or 
representative  of  the  Department  or  the 
Revenue  Service; 
y  fiduciary  of  the  Plan,  or  any 
aut  lorized  employee  or 
represen  tative  of  such  fiduciary;  and 
participant  or  beneficiary  of 
or  duly  authorized 
epreseiiative  of  such  participant  or 
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Internal 

(B) 
duly 


Ajiv 


Any 


(C) 
the  Plan 
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beneficii  iry 

(2)  No  le  of  the  persons  described  in 
paragraph  {h){l)(B)  and  (h)(1)(C)  shall  be 
authoriz  3d  to  examine  trade  secrets  of 
the  Banl  or  commercial  or  financial 
information  which  is  privileged  or 
confider  tial. 

For  a  1  lore  complete  statement  of  the 
facts  anc  representations  supporting  the 
Departm  enf  s  decision  to  grant  this 
exempti  )n  refer  to  the  notice  of 
propose!  exemption  published  on 
March  4  1999  at  64  FR  10503. 


DATES:  This  exemption  is 
from  July  8, 1997  through  June 


EFFECTIV  E 

effective 
22, 199fl, 

FOR  FUR'  HER  INFORMATION  CONTACT:  Gary 
H.  Lefkcwitz  of  the  Department, 
telephoi  e  (202)  219-8881.  (This  is  not 
a  toll-fre  b  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  28th  day  of 
April.  1999. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[FR  Doc.  99-11004  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  4510-29-P  • 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  ciirrent 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  June  21, 
1999.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 


Archives  and  Records  Administration, 
8601  Adelphi  Road.  College  Park.  MD 
20740-6001,  telephone  (301)  713-7110. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
to  conduct  its  business.  Some  schedules 
are  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules,  however, 
cover  records  of  only  one  office  or 
program  or  a  few  series  of  records.  Many 
of  these  update  previously  approved 
schedules,  and  some  include  records 
proposed  as  permanent. 

Nlo  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too. 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Commerce,  Bureau 
of  the  Census  (Nl-29-99-2, 16  items,  11 
temporary  items).  Files  maintained  by 
the  director,  deputy  director,  and 
principal  associate  directors  relating  to 
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routine  administrative  subjects  such  as 
travel  requests,  itineraries,  vouchers, 
training  forms,  personnel  matters, 
printing,  and  procurement.  Also 
included  are  reading  or  chronological 
files  consisting  of  duplicate  copies  of 
official  correspondence  and  electronic 
copies  of  docimients  created  using  word 
processing  and  electronic  mail. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  biographical 
sketches,  photographs,  appointment 
schedules  and  calendars,  program 
subject  files,  official  speeches  and  other 
presentations,  and  committee,  meeting, 
and  conference  files. 

2.  Department  of  Energy,  Federal 
Energy  Regulatory  Commission.  (Nl- 
138-99-6.  8  items.  8  temporary  items). 
Commuter  transportation  records 
relating  to  applications  for  use  of 
parking  facilities,  parking  violations, 
and  tracking  and  monitoring  permit 
applications.  Included  are  electronic 
copies  of  docimients  created  using 
electronic  mail  and  word  processing. 

3.  Department  of  Energy.  Agency- 
wide  (Nl-434-98-17,  7  items.  5 
temporary  items).  Media  relations 
records  such  as  speeches  by  lower  level 
employees  and  contractors,  press 
clippings,  and  non-mission  related  press 
releases.  Also  included  are  electronic 
copies  of  docimients  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  speeches  of 
high  officials,  and  press  releases  and 
other  records  dociunenting  program 
activities  are  proposed  for  permanent 
retention. 

4.  Department  of  Justice,  Civil  Rights 
Division  (Nl-60-98-5,  3  items,  2 
temporary  items).  Case  files  relating  to 
the  Church  Arson  Prevention  Act  of 
1996  that  consist  of  only  a  single  section 
(binder)  of  documents.  Included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
files  that  consist  of  more  than  one 
section  are  proposed  for  permanent 
retention. 

5.  Department  of  Justice.  Civil  Rights 
Division  (Nl-60-9a-6.  3  items,  2 
temporary  items).  Case  files  relating  to 
the  Freedom  of  Access  to  Clinic 
Entrances  Act  of  1994  that  consist  of  a 
single  section  (binder)  of  documents. 
Included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  files  that  consist  of  more  than 
one  section  are  proposed  for  permanent 
retention. 

6.  Department  of  Justice.  Civil  Rights 
Division  (N1-60-9&-7.  3  items.  2 
temporary  items).  Case  files  relating  to 
police  misconduct  that  consist  of  only  a 
single  section  (binder)  of  documents. 


Included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  files  that  consist  of  more  than 
one  section  are  proposed  for  permanent 
retention. 

7.  Department  of  Justice.  Office  of 
Community  Oriented  PoUcing  Services 
(Nl-60-99-3,  2  items.  2  temporary 
items).  Records  of  successful  grant 
applications  consisting  of  applications 
and  related  correspondence.  Included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing. 

8.  Department  of  Justice.  United 
States  Marshals  Service  (Nl-527-9^1. 
11  items,  11  temporary  items). 
Remands,  orders  to  deliver,  receipts, 
prisoner  death  investigations,  jail 
inspections,  and  tracking  records  in 
paper  and  electronic  form  relating  to 
Federal  prisoners  in  the  custody  of  the 
U.S.  Marshals  Service  for  transporting 
for  court  appearances,  transferring  to  a 
penal  institution,  and  similiar  actions. 
Included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

9.  Department  of  State,  Bureau  of 
Finance  and  Management  Policy  (Nl- 
59-99-11,  8  items,  5  temporary  items). 
Records  relating  to  periodic 
accountabihty  reports  and  financial 
poHcy  and  management.  Included  are 
electronic  copies  of  reports  and  other 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  the  reports  are  proposed  for 
permanent  retention. 

10.  Department  of  State.  Foreign 
Service  Posts  (Nl-84-99-1.  2  items.  2 
temporary  items).  Files  relating  to  the 
social  and  representational  activities  of 
Ambassadors  and  Chiefs  of  Mission, 
including  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

11.  Department  ofthe  Treasury, 
United  States  Secret  Service  (Nl-87- 
99-1, 1  item,  1  temporary  item).  Audio 
recordings  of  radio  traffic  between  the 
Command  Post  and  agents  during 
Presidential  and  Vice  Presidential  trips. 
This  schedule  covers  recordings  made 
during  trips  when  nothing  out  of  the 
ordinary  occurs.  Tapes  made  during 
trips  in  which  an  assassination  attempt 
takes  place  were  previously  approved 
for  permanent  retention. 

12.  Federal  Communications 
Commission,  Financial  Analysis  and 
Compliance  Division  (Nl-1 73-99-2,  2 
items,  2  temporary  items).  Case  files  of 
cable  television  operator  rate  filings, 
consisting  of  cable  subscriber 
complaints  regarding  cable  television 
rates,  along  with  cable  operator  rate 
justifications  submitted  to  the  FCC  for 
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review  a  id  analysis.  Electronic  copies 
of  docun  lents  created  using  electronic 
mail  and  word  processing  are  also 
includec . 

13.  Na  ional  Aeronautics  and  Space 
Adminisiation,  Agency-wide  (Nl-255- 
99-1,  2  i  ems,  2  temporary  items). 
Employe  s  training  plans  and  other 
records  (  ocumenting  on-the-job  or  other 
general  t  aining  (but  not  specialized 
techrjca  training).  Electronic  copies  of 
documei  its  created  using  electronic  mail 
and  wor(  I  processing  are  included. 

14.  Tennessee  Valley  Authority, 
Commui  ications  Program  (Nl-142-97- 
19,  3  iter  IS,  2  temporary  items). 
Correspcndence,  approval  forms,  and 
other  adi  ainistrative  records  generated 
in  procei  sing  funding  requests  for 
communiity  activities.  Procedural 
manualsi  publications,  program  reports, 
and  relal  ed  program  subject  files  are 
propose(  for  permanent  retention. 

15.  Teinessee  Valley  Authority, 
Agency-  vide  (Nl-142-99-3,  2  items,  2 
temporal  y  items).  Electronic  copies  of 
documents,  created  using  electronic 
mail  anc  word  processing,  pertaining  to 
record  scries  included  in  TVA  Schedule 
1,  Records  Common  to  Most  Offices,  of 
the  TVA  Comprehensive  Records 
Scheduli!.  Records  relate  to  a  wide 
variety  of  housekeeping  functions  such 
as  annoi  ncing  position  vacancies, 
business  credit  card  support,  and 
employe  e  authorizations. 

16.  Ex  3ort-Import  Bank  (Nl-275-98- 
1,  2  items,  2  temporary  items).  Draft 
loan  agri  lements  reflecting  technical 
changes  Including  electronic  copies  of 
documei  its  created  using  electronic  mail 
and  wor  1  processing.  Recordkeeping 
copies  o  ■  files  relating  to  policy  issues 
and  min  iites  of  meetings  as  well  as  final 
loan  agrifements  were  previously 
approve  i  for  permanent  retention. 

17.  Feieral  Home  Loan  Banks,  Office 
of  Finance  (Nl-485-99-1,  13  items,  13 
temporary  items).  Records  relating  to 
dealers  whom  the  office  serves,  market 
indications,  term  funding  issues,  bonds 
arrangec  ,  settlement  confirmations, 
daily  securities  transactions,  audits,  and 
meeting  agendas.  Also  included  are 
sound  n  cordings  of  investment 
transact  ons. 


Dated; 
Michael 

Assistani 
Wash 
[FR  Doc 

BILLING 


April  30.  1999. 

.Kurtz, 

Archivist  for  Record  Services — 

DC. 
99-11368  Filed  05-04-99;  8:45  am) 

CdOE  7S15-01-P 


ing  on 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Agenda;  Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Tuesday,  May 

11, 1999. 

PLACE:  NTSB  Board  Room,  5th  Floor, 

490  L'Enfant  Plaza,  S.W.,  Washington, 

D.C.  20594. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

5299E— "Most  Wanted"  Safety 
Recommendations  Program  Status 
Report  and  Suggested  Modifications. 

7155 — Safety  Report  on  the  Status  of 
Operator  Fatigue. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

314-6100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhonda  Underwood,  (202)  314-€065. 

Dated:  May  3,  1999. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  9&-11473  Filed  5-3-99;  5:05  pm] 

BILUNG  COOe  7533-01-M 


NUCLEAR  REGULATORY 
COMIMISSION 

[Docket  No.  50-293] 

Boston  Edison  Company;  (Pilgrim 
Nuclear  Power  Station,  Unit  No.  1); 
Order  Approving  Transfer  of  Licenses 
and  Conforming  Amendments 

I 

Boston  Edison  Company  (Boston 
Edison)  is  owner  of  the  Pilgrim  Nuclear 
Power  Station  (Pilgrim),  and  is 
authorized  to  possess,  use,  and  operate 
the  facility  as  reflected  in  Operating 
License  No.  DPR-35.  Boston  Edison  also 
is  the  holder  of  Materials  License  No. 
20-07626-04,  which  authorizes  Boston 
Edison  to  possess,  use,  and  transport 
certain  materials  in  the  form  of 
contamination  on  reactor  components. 
The  Atomic  Energy  Commission  issued 
Operating  License  No.  DPR-35  on 
September  15, 1972,  pursuant  to  Part  50 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50).  Materials 
License  No.  20-07626-04  was  issued  on 
March  21, 1997,  pursuant  to  10  CFR 
Parts  30,  40,  and  70.  The  facility  is 
located  in  Plymouth  County,  on  the 
southeast  coast  of  the  State  of 
Massachusetts. 

n 

Under  cover  of  a  letter  dated 
December  21, 1998,  Boston  Edison  and 
Entergy  Nuclear  Generation  Company 
(Entergy  Nuclear)  jointly  submitted  an 
application  requesting  approval  of  the 


proposed  transfer  of  Operating  License 
No.  DPR-35  and  Materials  License  No. 
20-07626-04  from  Boston  Edison  to 
Entergy  Nuclear.  The  application  also 
requested  approval  of  conforming 
amendments  to  reflect  the  transfer.  The 
application  was  supplemented  by 
submittals  dated  January  28,  February 
18,  April  2,  April  15,  and  April  16, 
1999.  The  initial  application  and  the 
supplements  are  hereinafter  collectively 
referred  to  as  "the  application"  unless 
otherwise  indicated. 

Boston  Edison  is  a  wholly-owned 
subsidiary  of  BEC  Energy,  a 
Massachusetts  business  trust.  Entergy 
Nuclear,  a  Delaware  corporation,  is  an 
indirect  wholly  owned  subsidiary  of 
Entergy  Corporation.  According  to  the 
application,  Boston  Edison  has  agreed  to 
sell  its  ownership  interest  in  Pilgrim  to 
Entergy  Nuclear,  subject  to  obtaining  all 
necessary  regulatory  approvals.  After 
the  completion  of  the  proposed  sale  and 
transfer,  Entergy  Nuclear  would  be  the 
sole  owner  and  operator  of  Pilgrim.  The 
conforming  amendments,  which  would 
be  issued  pursuant  to  10  CFR  30.38, 
40.44,  50.90,  and  70.34,  would  remove 
references  to  Boston  Edison  from  the 
Operating  License  and  Materials 
License,  and  replace  them  with 
references  to  Entergy  Nuclear,  as  well  as 
make  miscellaneous  changes  to  the 
Operating  License,  administrative  in 
nature,  to  reflect  the  transfer. 

Notice  of  the  initial  application  and 
an  opportunity  for  a  hearing  was 
published  in  the  Federal  Register  on 
January  26.  1999  (64  FR  3984)  and 
supplemented  on  February  5,  1999  (64 
FR  5841).  Pursuant  to  such  notice,  the 
Attorney  General  of  the  Commonwealth 
of  Massachusetts  and  Local  Unions  369 
and  387  filed  hearing  requests.  By  letter 
dated  April  7,  1999,  Local  Unions  369 
and  387  formally  withdrew  their 
request.  Similarly,  on  April  16,  1999, 
the  Attorney  General  of  the 
Commonwealth  of  Massachusetts 
withdrew  his  request.  The  Commission, 
in  light  of  the  withdrawals,  terminated 
the  pending  proceeding  on  April  26, 
1999,  Boston  Edison  Co.  (Pilgrim 
Nuclear  Power  Station),  CLI-99-17,  49 

NRC slip  op.  (April  26, 1999). 

Certain  municipalities  which  purchase 
power  from  Pilgrim  filed  written 
comments,  and  Citizens  Urging 
Responsible  Energy  filed  written 
comments  and  requested  a  public 
hearing.  The  written  comments  have 
been  considered  by  the  staff  in 
connection  with  the  issuance  of  this 
Order. 

Under  10  CFR  50.80,  no  license  for  a 
production  or  utilization  facility,  or  any 
right  thereunder,  shall  be  transferred, 
directly  or  indirectly,  through  transfer  of 


Federal  Register / Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Notices 


24427 


control  of  the  license,  unless  the 
Commission  shall  give  its  consent  in 
writing.  Under  10  CFR  30.34,  40.41,  and 
70.32,  no  byproduct,  source,  or  special 
nuclear  material  license  shall  be 
transferred  in  violation  of  the  provisions 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  which  require,  inter  alia, 
Commission  consent.  Upon  review  of 
the  information  in  the  application  by 
Boston  Edison  and  Entergy  Nuclear,  and 
other  information  before  the 
Commission,  and  relying  upon  the 
representations  and  agreements 
contained  in  the  application,  the  NRC 
staff  has  determined  that  Entergy 
Nuclear  is  qualified  to  hold  the  licenses, 
and  that  the  transfer  of  the  licenses  to 
Entergy  Nucleeu  is  otherwise  consistent 
with  applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission.  The  NRC  staff  has  further 
found  that  the  application  for  the 
proposed  license  amendments  complies 
with  the  standards  and  requirements  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's  rules 
and  reg\dations  set  forth  in  10  CFR 
Chapter  I;  the  facility  will  operate  in 
conformity  with  the  application,  the 
provisions  of  the  Act  and  the  rules  and 
regulations  of  the  Commission;  there  is 
reasonable  assurance  that  the  activities 
authorized  by  the  proposed  license 
amendments  can  be  conducted  without 
endangering  the  health  and  safety  of  the 
public  and  that  such  activities  will  be 
conducted  in  compliance  with  the 
Commission's  regulations;  the  issuance 
of  the  proposed  license  amendments 
will  not  be  inimical  to  the  common 
defense  and  seciarity  or  to  the  health 
and  safety  of  the  public;  and  the 
issuance  of  the  proposed  amendments 
will  be  in  accordance  with  10  CFR  Part 
51  of  the  Commission's  regulations  and 
all  applicable  requirements  have  been 
satisfied.  The  foregoing  findings  are 
supported  by  a  Safety  Evaluation  dated 
April  29,  1999. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2201(b),  2201(i),  and  2234.  and 
10  CFR  30.34,  40.41,  50.80,  and  70.32, 
It  is  hereby  ordered  that  the  Commission 
consents  to  the  transfer  of  the  licenses 
as  described  herein  to  Entergy  Nuclear, 
subject  to  the  following  conditions: 

(1)  For  purposes  of  ensuring  public 
health  and  safety,  Entergy  Nuclear  shall 
provide  decommissioning  funding 
assurance  of  no  less  than  $396  million, 
after  payment  of  any  taxes,  in  the 
decommissioning  trust  fund  for  Pilgrim 
upon  the  transfer  of  the  Pilgrim  licenses 
to  Entergy  Nuclear. 


(2)  Entergy  Nuclear  shall  maintain  the 
decommissioning  trust  funds  in 
accordance  with  the  application,  this 
Order,  and  the  related  Safety  Evaluation 
dated  April  29,  1999,  supporting  this 
Order. 

(3)  Entergy  Nuclear  shall  provide  a 
Provisional  Trust  fund  in  the  amount  of 
$70  million,  after  payment  of  any  taxes, 
in  the  Provisional  Trust  for  Pilgrim 
upon  the  transfer  of  the  Pilgrim  licenses 
to  Entergy  Nuclear.  The  Provisional 
Trust  shsdl  be  established  and 
maintained  in  conformemce  with  the 
representations  made  in  the  application. 

(4)  The  Decommissioning  Trust 
agreement(s)  shall  be  in  a  form  which  is 
acceptable  to  the  NRC  and  shall 
provide,  in  addition  to  any  other 
clauses,  that: 

(a)  Investments  in  the  securities  or 
other  obUgations  of  Entergy  Nuclear, 
Entergy  Corporation,  their  affiliates, 
subsidiaries  or  associates,  or  their 
successors  or  assigns  shall  be 
prohibited.  In  addition,  except  for 
investments  tied  to  market  indexes  or 
other  non-nuclear  sector  mutual  funds, 
investments  in  any  entity  owning  one  or 
more  nuclear  power  plants  is 
prohibited. 

(b)  The  Director,  Office  of  Nuclear 
Reactor  Regulation,  shall  be  given  30 
days  prior  written  notice  of  any  material 
amendment  to  the  trust  agreement(s). 

(5)  Entergy  Nuclear  shall  have  access 
to  a  contingency  fund  of  not  less  than 
fifty  million  dollars  ($50m)  for  payment, 
if  needed,  of  Pilgrim  operating  and 
maintenance  expenses,  the  cost  to 
transition  to  decommissioning  status  in 
the  event  of  a  decision  to  permanently 
shut  down  the  unit,  and 
decommissioning  costs.  Entergy  Nuclear 
will  take  all  necessary  steps  to  ensure 
that  access  to  these  funds  will  remain 
available  until  the  full  amount  has  been 
exhausted  for  the  purposes  described 
above.  Entergy  Nuclear  shall  inform  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  in  vmting,  at  such  time  that 
it  utilizes  any  of  these  contingency 
funds.  This  provision  does  not  affect  the 
NRC's  authority  to  assure  that  adequate 
funds  will  remain  available  in  the 
plant's  separate  decommissioning  trust 
fund(s),  which  Entergy  Nuclear  shall 
maintain  in  accordance  with  NRC 
regulations.  Once  the  plant  has  been 
placed  in  a  safe-shutdown  condition 
following  a  decision  to  decommission, 
Entergy  Nuclear  will  use  any  remainder 
of  the  $50m  contingency  fund  that  has 
not  been  used  to  safely  operate  and 
maintain  the  plant  to  support  the  safe 
and  prompt  decommissioning  of  the 
plant,  to  the  extent  such  funds  are 
needed  for  safe  and  prompt 
decommissioning. 


(6)  Entergy  Nuclear  shall,  prior  to 
completion  of  the  sale  and  transfer  of 
Pilgrim  to  it,  provide  the  Director,  Office 
of  Nuclear  Reactor  Regulation, 
satisfactory  documentary  evidence  that 
Entergy  Nuclear  has  obtained  the 
appropriate  amount  of  insiu-ance 
required  of  licensees  under  10  CFR  Part 
140  of  the  Commission's  regulations. 

(7)  After  receipt  of  all  required 
regulatory  approvals  of  the  transfer  of 
Pilgrim,  Boston  Edison  and  Entergy 
Nuclear  shall  inform  the  Director.  Office 
of  Nuclear  Reactor  Regulation,  in 
writing  of  the  date  of  the  closing  of  the 
sale  and  transfer  of  Pilgrim  no  later  than 
one  business  day  prior  to  the  date  of 
closing.  Should  the  transfer  of  the 
licenses  not  be  completed  by  December 
31,  1999,  this  Order  shall  become  null 
and  void,  provided,  however,  on  written 
application  and  for  good  cause  showrn, 
such  date  may  in  writing  be  extended. 

It  is  further  ordered  that,  consistent 
with  10  CFR  2.1315(b),  Ucense 
amendments  that  makes  changes,  as 
indicated  in  Enclosure  1  to  this  Order, 
to  conform  the  licenses  to  reflect  their 
transfer  are  approved.  Such 
amendments  shall  be  issued  and  made 
effective  at  the  time  the  proposed 
license  transfers  are  completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
December  21,  1998,  and  application 
supplements  dated  January  28,  February 
18,  April  2,  April  15,  and  April  16, 
1999,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Plymouth  Public  Library, 
132  South  Street,  Plymouth, 
Massachusetts  02360. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-11402  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23817:812-11530] 

Bankers  Trust  Company,  et  al.;  Notice 
of  Application 

April  29,  1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 
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ACTION:  Notice  of  an  application  under 
section  B(c)  of  the  hivestment  Company 
Act  of  1940  ("Act")  for  an  exemption 
from  sefrtion  15(a)  of  the  Act. 


SUMMARY  OF  THE  APPLICATION:  The 
request^  order  would  permit  the 
implementation,  without  prior 
shareholder  approval,  of  new 
investn^nt  advisory  and  subadvisory 
agreements  ("New  Advisory 
Agreements")  in  connection  with  the 
merger  of  Bankers  Trust  Corporation 
("BT  Otp")  and  Deutsche  Bank  AG 
("Deut4Jie  Bank").  The  order  would 
cover  a  period  of  up  to  150  days 
following  the  later  of  the  date  the 
merger  is  consiunmated  or  the  date  the 
requested  order  is  issued  (but  in  no 
event  la^er  than  November  30,  1999) 
("Interiln  Period"). 
APPUCAlfTS:  Bankers  Trust  Company 
"BT"),  Investment  Company  Capital 
Corp.  CICCC"),  and  Alex.  Brown 
Investn^nt  Management  ("ABIM") 
(coUect^ely,  "BT  Advisers");  Brown 
InvestmlBnt  Advisory  4  Trust  Company 
("Browi  Trust");  LaSalle  Investment 
Management  (Securities),  L.P. 
("LaSalle");  and  The  Glenmede  Trust 
Company  ("Glenmede")  (collectively 
with  the  BT  Advisers,  Brown  Trust  and 
LaSalle.  "Advisers"). 
FHJNQ  DATES:  The  appUcation  was  Sled 
on  Marqh  5, 1999  and  amended  on  April 
28,  1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commision's  Secretary  ^nd  serving 
applicaats  with  a  copy  of  the  request, 
persontuly  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  j}.m.  on  May  24, 1999  and 
should  (e  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  IHearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  fbr  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Applicants,  c/o  Willkie  Farr  & 
Gallagher,  Attn:  Burton  M.  Leibert,  Esq. 
or  Jon  S,  Rand,  Esq.,  787  Seventh 
Avenue  New  York,  NY  10019-6099. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  ^.  Graham,  Senior  Counsel,  at 
(202)  9412-0583,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  BT,  a  New  York  banking 
corporation,  serves  as  investment 
adviser  or  subadviser  to  various  open- 
end  management  investment  companies 
registered  under  the  Act  ("BT  Advised 
Funds")  pursuant  to  separate 
investment  advisory  or  subadvisory 
agreements  ("Existing  BT 
Agreements").  1 ICCC,  a  Maryland 
corporation  and  wholly-owned 
subsidiary  of  BT  Alex.  Brown 
Incorporated,  serves  as  investment 
adviser  to  various  open-end 
management  investment  companies 
registered  under  the  Act  ("ICCC  Funds" 
and,  together  with  the  BT  Advised 
Fimds,  "Funds")  pursuant  to  separate 
investment  advisory  agreements 
("Existing  ICCC  Agreements").^ 


*  BT  serves  as  investment  adviser  for  the 
following  BT  Advised  Funds:  BT  Insurance  Funds 
Trust,  Cash  Management  Portfolio,  Treasury  Money 
Portfolio.  Tax  Free  Money  Portfolio,  New  York  Tax 
Free  Money  Portfolio,  International  Equity 
Portfolio.  Equity  500  Index  Portfolio,  Asset 
Management  Portfolio,  Capital  Appreciation 
Portfolio,  Intermediate  Tax  Free  Portfolio,  BT 
Investment  Portfolios,  Quantitative  Equity  Fund  (a 
series  of  BT  Investment  Funds),  Institutional  Daily 
Assets  Funds  and  Institutional  Treasury  Assets 
Fund  (each  a  series  of  BT  Institutional  Funds),  and 
BT  Investment  Equity  Appreciation  Fund  (a  series 
of  BT  Pyramid  Mutual  Funds).  BT  serves  as 
investment  subadviser  for  the  following  BT  Advised 
Funds:  AARP  U.S.  Stock  Index  Fund,  a  series  of 
AARP  Growth  Trust;  three  series  of  American 
General  Series  Portfolio  Company  (Mid  Cap  Index 
Fund,  Stock  Index  Fund,  and  Small  Cap  Index 
Fund):  four  series  of  American  General  Series 
Portfolio  Company  2  (Small  Cap  "Value"  Index 
Fund,  Stock  Index  Fund,  Midcap  Index  Fund,  and 
Small  Cap  Index  Fund);  Small  Cap  Value  Index 
Fund,  a  series  of  American  General  Series  Portfolio 
Company  3;  AST  Bankers  Trust  Enhanced  500 
Portfolio,  a  series  of  American  Skandia  Trust;  three 
series  of  EQ  Advisors  Trust  (BT  Equity  500  Index 
Portfolio,  BT  Small  Company  Index  Portfolio,  and 
BT  International  Equity  Index  Portfolio);  Spartan 
Market  Index  Fund,  a  series  of  Fidelity 
Commonwealth  Trust;  four  series  of  Fidelity 
Concord  Street  Trust  (Spartan  Extended  Market 
Index  Fund,  Spartan  Total  Market  Index  Fund, 
Spartan  International  Market  Index  Fund,  and 
Spartan  U.S.  Equity  Index  Fund):  Index  500 
Portfolio,  a  series  of  Fidelity  Variable  Insurance 
Products  Fund  D;  two  series  of  Pacific  Select  Fund 
(Equity  Index  Portfolio  and  Small-Cap  Index 
Portfolio);  two  series  of  SBL  Fund  (Series  H  and 
Series  I):  two  series  of  Security  Index  Fund 
(International  Series  and  Enhanced  Index  Series); 
International  Equity  Portfolio,  a  series  of  Style 
Select  Series  Inc.;  and  eight  series  of  Seasons  Series 
Trust  (Large-Cap  Growth  Portfolio,  Large-Cap 
Composite  Portfolio,  Large-Cap  Value  Portfolio, 
Mid-Cap  Growth  Portfolio.  Mid-Cap  Value 
Portfolio.  Small  Cap  Portfolio,  International  Equity 
Portfolio,  and  Diversified  Fixed  Income  Portfolio). 

^The  ICCC  Funds  are:  Tax-Free  Series.  Prime 
Series,  and  Treasury  Series  (each  a  series  of  BT 


2.  ABIM,  a  Maryland  limited 
partnership,  serves  as  investment 
subadviser  to  three  ICCC  Fimds.  Brown 
Trust,  a  Maryland  trust  company,  serves 
as  investment  subadviser  to  two  ICCC 
Funds.  LaSalle,  a  Maryland  limited 
partnership,  and  Glenmede,  a 
Pennsylvania  limited  purpose  trust 
company,  each  serve  as  investment 
subadviser  to  one  ICCC  Fund.  Each  of 
ABIM,  Brovm  Trust.  LaSalle,  and 
Glenmede  serves  in  this  capacity 
pursuant  to  separate  investment 
subadvisory  agreements  with  ICCC 
(collectively,  "Existing  Subadvisory 
Agreements,"  and  together  with  the 
Existing  BT  Agreements  and  the 
Existing  ICCC  Agreements,  "Existing 
Advisory  Agreements"). 

3.  BT  andlCCC  are  wholly-owned 
subsidiaries  of  BT  Corp,  a  registered 
bank  holding  company  that  also 
indirectly  controls  ABIM.  BT  Corp  is 
not  affiliated  with  Brown  Trust.  LaSalle, 
or  Glenmede  (each  a  "Non-BT 
Subadviser"). 

4.  BT,  Brown  Trust,  and  Glenmede  are 
exempt  from  registration  as  investment 
advisers  under  the  Investment  Advisers 
Act  of  1940  ("Advisers  Act")  piirsuant 
to  section  202(a)(ll)(A)  of  the  Advisers 
Act.  ICCC,  ABIM,  and  LaSalle  are 
registered  as  investment  advisers  under 
the  Advisers  Act. 

5.  On  November  30, 1998,  BT  Corp 
and  Deutsche  Bank  entered  into  an 
agreement  pursuant  to  which  Circle 
Acquisition  Corporation,  a  wholly- 
owned  subsidiary  of  Deutsche  Bank, 
will  merge  with  and  into  BT  Corp,  with 
BT  Corp  continuing  as  the  surviving 
entity  (the  "Merger").  Apphcants  expect 
consummation  of  the  Merger  on  or 
about  May  31,  1999. 

6.  Applicants  state  that  the  Merger 
may  result  in  the  assigiunent,  and  thus 
termination,  of  the  Existing  Advisory 
Agreements  imder  the  terms  of  those 
agreements  and  the  Act.  Applicants 
request  an  exemption  to  permit  (i)  the 
implementation  of  the  New  Advisory 
Agreements  without  prior  shareholder 
approval,  and  (ii)  the  Advisers  to 
receive  all  advisory  fees  earned  under 
the  New  Advisory  Agreements  diu-ing 
the  Interim  Period,  subject  to  approval 
of  the  New  Advisory  Agreements  by  the 
Funds'  shareholders.  The  requested 
exemption  would  cover  the  hiterim 
Period  of  not  more  than  150  days 
beginning  on  the  later  of  the  date  the 


Alex.  Brown  Cash  Reserve  Fund,  Inc.):  Flag 
Investors  Communications  Fund,  Inc.;  Flag 
Investors  Emerging  Growth  Fund.  Inc.;  Flag 
Investors  Short-Intermediate  Income  Fund,  Inc.: 
Flag  Investors  Value  Builder  Fund,  Inc.;  Flag 
Investors  Real  Estate  Securities  Fund,  Inc.;  Flag 
Investors  Equity  Partners  Fund,  Inc.;  and  Flag 
Investors  International  Fund,  Inc. 
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merger  is  consummated  ("Closing 
Date")  or  the  date  the  requested  order  is 
issued  and  continuing  until  the  New 
Advisory  Agreements  are  approved  or 
disapproved  by  the  Funds' 
shareholders,  but  in  no  event  later  than 
November  30, 1999.3  Applicants  state 
that  the  New  Advisory  Agreements  will 
contain  substantially  the  same  terms 
and  conditions  as  the  Existing  Advisory 
Agreements,  except  for  the  dates  of 
commencement  and  termination. 

7.  Applicants  state  that,  on  March  11, 
1999,  six  days  after  applicants  filed  this 
application  with  the  Commission,  the 
U.S.  Attorney  for  the  Southern  District 
of  New  York  filed  a  three-count  felony 
information  ("Information")  in  the 
United  States  District  Court  for  the 
Southern  District  of  New  York.  The 
Information  charges  BT  with  making 
false  entries  on  its  books  and  records  as 
a  result  of  the  conduct  of  certain 
employees  in  BT's  processing  services 
businesses  in  1994-1996.4  Qn  March  11. 
1999,  BT  pleaded  guilty  to  the  charges 
in  the  Information  pursuant  to  a  written 
cooperation  and  plea  agreement 
("Cooperation  and  Plea  Agreement"). ^ 

8.  On  March  12,  1999,  BT  filed  an 
application  pursuant  to  section  9(c)  of 
the  Act  for  a  temporary  order  exempting 
it  and  entities  of  which  it  is  or  becomes 
an  affiliated  person  ("Covered  Entities") 
from  the  provisions  of  section  9(a)  of  the 
Act.  6  On  March  12,  1999,  BT  and  the 


3  Applicants  state  that  if  the  Closing  Date 
precedes  the  issuance  of  the  requested  order,  they 
will  serve  after  the  Closing  Date  and  prior  to  the 
issuance  of  the  order  in  a  manner  consistent  with 
their  fiduciary  duty  to  provide  investment  advisory 
and  subadvisory  services  to  the  Funds  even  though 
approval  of  the  New  Advisory  Agreements  has  not 
yet  been  secured  from  the  Funds'  shareholders. 
Applicants  submit  that,  in  such  an  event,  they  will 
be  entitled  to  receive,  from  the  Closing  Date  until 
the  issuance  of  the  order,  no  more  than  their  actual 
out-of-pocket  costs  for  providing  investment 
advisory  and  subadvisory  services  to  the  Funds. 

■*  The  conduct  involved  the  transfer  to  reserve 
accounts  and  to  income  of  aged  credit  items  that 
should  have  been  paid  to  customers,  other  third 
parties,  or  state  abandoned  property  authorities. 

^  As  part  of  the  Cooperation  and  Plea  Agreement, 
BT  agreed  to  pay  a  $60  million  fine  and  to  place 
that  amount  in  escrow  pending  sentencing.  As  a 
result  of  the  matters  underlying  the  Cooperation 
and  Plea  Agreement,  BT  also  has  agreed  to  pay  a 
$3.5  million  fine  to  the  State  of  New  York. 

*  Section  9(a).  in  relevant  part,  prohibits  a  person 
and  any  company  of  which  the  person  is  an 
affiliated  person  from  serving  or  acting  as  an 
investment  adviser,  principal  underwriter,  or 
depositor  for  any  registered  investment  company  if 
the  person  has  been  convicted  of  any  felony  arising 
out  of  the  person's  conduct  as,  among  other  things, 
an  underwriter,  broker,  dealer,  investment  adviser, 
or  transfer  agent.  Section  9(c)  of  the  Act  provides 
that  the  Commission  shall  grant  an  application  for 
an  exemption  from  the  disqualification  provisions 
of  section  9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  the  applicant,  are  unduly 
or  disproportionately  severe  or  that  the  applicant's 
conduct  has  been  such  as  not  to  make  it  against  the 
public  interest  or  the  protection  of  investors  to  grant 
the  application. 


Covered  Entities  received  a  temporary 
conditional  order  from  the  Commission 
exempting  them  from  section  9(a)  of  the 
Act  with  respect  to  the  Cooperation  and 
Plea  Agreement  ("Temporary  Order") 
(Investment  Company  Act  Release  No. 
23737).  The  Temporary  Order  stated 
that  it  would  expfre  when  the 
Commission  took  fineil  action  on  an 
application  for  a  permanent  order  or,  if 
earlier.  May  11.  1999.  On  march  25, 
1999,  the  BT  Advisers  filed  an 
application  under  section  9(c)  for  (i)  a 
permanent  order  exempting  the  Covered 
Entities  from  section  9(a)  with  respect  to 
the  Cooperation  and  Plea  Agreement 
and  (ii)  an  extension  of  the  Temporary 
Order  if  the  requested  permanent  order 
is  not  granted  before  the  Temporary 
Order  expires. 

9.  Applicants  ciurently  intend  that 
the  board  of  directors  ("Board")  of  each 
Fund  will  meet  prior  to  the  Closing  Date 
to  consider  approval  of  the  New 
Advisory  Agreements  and  submission  of 
the  New  Advisory  Agreements  to  the 
shareholders  for  their  approval,  in 
accordance  with  section  15(c)  of  the 
Act.^  Applicants  state  that  each  Board 
will  evaluate  whether  the  terms  of  the 
relevant  New  Advisory  Agreement(s)  are 
in  the  best  interests  of  the  Fund  and  its 
shareholders.  Applicants  state  that  a 
majority  of  the  Boards  already  have 
convened  and  approved  the  New 
Advisory  Agreements  applicable  to  their 
Funds.  Applicants  represent  that  any 
Board  that  met  prior  to  March  11,  1999 
subsequently  was  apprised  of  the 
Cooperation  and  Plea  Agreement  and 
BT's  requests  for  relief  under  section 
9(c).  Applicants  also  represent  that  all 
other  Boards  have  been  or  will  be 
apprised  of  the  Cooperation  and  Plea 
Agreement  and  BT's  requests  for  relief 
under  section  9(c)  before  voting  on  the 
New  Advisory  Agreements  applicable  to 
their  Funds.  Applicants  further 
represent  that  each  Board  has  been  or 
will  be  provided  with  all  information 
reasonably  necessary  to  evaluate 
whether  retaining  the  relevant  BT 
Adviser  is  in  the  best  interests  of  the 
Fund  and  its  shareholders. 

10.  Advisory  fees  earned  by  the 
Advisers  under  the  New  Advisory 
Agreements  during  the  Interim  Period 
will  be  maintained  in  interest-bearing 
escrow  accounts  with  one  or  more 
financial  institutions  unaffiliated  with 
the  Advisers  (each  an  "Escrow  Agent"). •» 


'Applicants  acknowledge  that,  to  the  extent  that 
a  Fund's  Board  cannot  meet  prior  to  the  Closing 
Date,  the  applicable  Adviser(s)  may  not  rely  upon 
the  exemptive  relief  requested  in  this  application. 

'In  certain  cases,  the  fees  payable  to  BT  under 
the  New  Advisory  Agreements  include  a  portion  of 
revenues  earned  from  securities  lending  activities 
performed  on  behalf  of  certain  BT  Advised  Funds. 


The  applicable  Escrow  Agent  will 
release  the  amounts  held  in  the  escrow 
accounts  (including  any  interest 
earned):  (i)  to  the  applicable  Adviser 
upon  approval  of  each  New  Advisory 
Agreement  by  the  relevant  Fund's 
shareholders;  or  (ii)  to  the  Fund,  if  the 
Interim  Period  has  ended  and  the 
Fund's  shareholders  have  not  approved 
the  New  Advisory  Agreement."  Before 
any  such  release  is  made,  the  Board  of 
the  applicable  Fund  will  be  notified. 

1 1 .  Proxy  materials  for  the 
shareholders  meeting  of  each  Fund  are 
expected  to  be  mailed  beginning  in  or 
about  May,  1999.  The  proxy  materials 
will  include  disclosure  regarding  the 
Corporation  and  Plea  Agreement,  the 
Temporary  Order,  and  the  BT  Advisers' 
request  for  a  permanent  order  of 
exemption  from  section  9(a).  Applicants 
represent  that  if  the  Commission 
decides  not  to  extend  the  Temporary 
Order  or  denies  the  BT  Advisers' 
request  for  a  permanent  section  9(c) 
order  prior  to  the  time  that  the  proxy 
materials  are  mailed,  solicitation  of 
shareholder  votes  with  respect  to  the 
New  Advisory  Agreements  will  be 
limited  only  to  approval  of  the  release 
of  amounts  payable  to  the  BT  Advisers 
that  were  escrowed  up  to  the  date  on 
which  the  Temporary  Order  or  an 
extension  of  the  Temporary  Order 
expires  if  the  permanent  order  has  not 
been  granted.  Applicants  further 
represent  that  if  the  Commission 
decides  not  to  extend  the  Temporary 
Order  or  denies  the  BT  Advisers' 
request  for  a  permanent  section  9(c) 
order  while  the  proxies  are  outstanding, 
the  BT  Advisers  will  mail  supplemental 
proxy  materials  with  respect  to  the  BT 
Advisers'  New  Advisory  Agreements 
soliciting  shareholder  approval  only  for 
the  release  of  amounts  payable  to  the  BT 
Advisers  that  were  escrowed  up  to  the 
date  on  which  the  Temporary  Order  or 
an  extension  of  the  Temporary  Order 
expires  if  the  permanent  order  has  not 
been  granted.  In  either  instance,  the 
ICCC  Funds  subadvised  by  the  Non-BT 
Subadvisers  will  be  permitted  to  solicit 
shareholder  approval  of  the  release  of 
all  escrowed  fees  payable  to  the  Non-BT 
Subadvisers  under  the  New  Advisory 
Agreements. 


The  portion  of  such  revenues  owned  to  the 
applicable  BT  Advised  Funds,  as  opposed  to  BT, 
will  not  be  placed  into  escrow, 

^  As  described  in  representation  1 1  in  this  notice, 
if  the  Commission  declines  to  extend  the 
Temporary  Order  or  denies  the  BT  Advisers' 
request  for  a  permanent  section  9(c)  order,  the  BT 
Advisers  may  only  receive  the  fees  payabli!  '.o  them 
that  were  escrowed  up  to  the  date  on  which  the 
Temporary  Order  or  an  extension  of  the  Temporary 
Order  expires  if  the  permanent  order  has  not  been 
granted. 
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Applici^ts'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  reievi  int  part,  that  it  is  unlawful  for 
any  pen  on  to  serve  as  an  investment 
adviser  o  a  registered  investment 
companyr,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  t  majority  of  the  outstanding 
voting  s  scurities  of  the  investment 
company.  Section  15(a)  further  requires 
the  writ  en  contract  to  provide  for  its 
automat  ic  termination  in  the  event  of  its 
assigrunant.  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  oi  indirect  transfer  of  a 
controll  ng  block  of  the  assignor's 
outstanc  ing  voting  securities  by  a 
security  holder  of  the  assignor. 
Applica  Its  state  that  the  Merger  may 
result  in  an  assignment  of  the  Existing 
Advisor  i  Agreements  and  that  such 
agreeme  its  will  terminate  according  to 
their  ter  ns. 

2.  Rub  15a-4  under  the  Act  provides, 
in  releve  nt  part,  that  if  an  investment 
advisor)  contract  with  a  registered 
investmimt  company  is  terminated  due 
to  its  assignment,  an  investment  adviser 
may  act  bs  such  for  the  company  for  120 
days  under  a  written  contract  that  has 
not  beer  approved  by  the  company's 
shareholders,  provided  that:  (i)  The  new 
contract  is  approved  by  that  company's 
board  of  directors,  including  a  majority 
of  the  n(  n-interested  directors;  (ii)  the 
compeni  ation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compeni  ;ation  that  would  have  been 
paid  unc  ler  the  contract  most  recently 
approve!  by  the  company's 
shareholders;  and  (iii)  neither  the 
adviser  nor  any  controlling  person  of 
the  advi:;er  "directly  or  indirectly 
receive!!  I  money  or  other  benefit"  in 
connect!  on  with  the  assignment. 
Applicai  Its  state  that  they  may  not  rely 
on  rule  1  5a— 4  because  B'T  Corp  will 
receive  benefits  in  connection  with  the 
Merger. 

3.  Seel  ion  6(c)  of  the  Act  provides  that 
the  Com nission  may  exempt  any 
person,  <  ecurity,  or  transaction  from  any 
provisio;  i  of  the  Act  or  any  rule 
thereun(  er  if  and  to  the  extent  that  such 
exempti(m  is  necessary  or  appropriate 
in  the  pv  bUc  interest  and  consistent 
with  bot  1  the  protection  of  investors 
and  the  )urposes  fairly  intended  by  the 
policy  ai  id  provisions  of  the  Act. 
Applicants  state  that  the  requested  relief 
meets  th  s  standard. 

4.  Apf  licants  state  that  the  terms  and 
timing  o  the  Merger  were  determined  in 
response  to  a  number  of  factors  beyond 
the  scop ;  of  the  Act  and  substantially 
unrelateil  to  the  Funds.  Applicants 
assert  th  it  there  is  insufficient  time  to 
obtain  si  areholder  approval  of  the  New 


Advisory  Agreements  before  the  Merger 
is  consummated.  Applicants  further 
assert  that  the  requested  relief  would 
prevent  any  disruption  in  the  delivery 
of  investment  advisory  services  to  the 
Funds  during  the  period  after  the 
Merger. 

5.  Applicants  represent  that,  under 
the  New  Advisory  Agreements  during 
the  Interim  Period,  the  Funds  will 
receive  the  same  scope  and  quality  of 
investment  advisory  services,  provided 
in  the  same  manner,  as  they  receive 
under  the  Existing  Advisory 
Agreements.  Applicants  state  that,  in 
the  event  of  any  material  change  in 
investment  management  personnel 
providing  services  to  the  Funds,  the 
applicable  Adviser  will  apprise  and 
consult  with  the  relevant  Fund's  Board 
to  ensure  that  the  Broad,  including  a 
majority  of  the  non-interested  directors, 
is  satisfied  that  the  services  provided  by 
the  Adviser  will  not  be  diminished  in 
scope  and  quality.  Applicants  note  that 
the  fees  payable  to  the  Advisers  under 
the  New  Advisory  Agreements  during 
the  Interim  Period  will  be  at  the  same 
rate  as  the  fees  paid  under  the  Existing 
Advisory  Agreements. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  New  Advisory  Agreements  will 
contain  substantially  the  same  terms 
and  conditions  as  the  Existing  Advisory 
Agreements,  except  for  the  date  of 
commencement  and  termination. 

2.  The  portion  of  the  advisory  fees 
earned  by  the  Advisers  during  the 
Interim  Period  will  be  maintained  in 
interest-bearing  escrow  accounts,  and 
amounts  in  the  accounts  chargeable  to 
the  Funds  (including  interest  earned  on 
such  amounts)  will  be  paid  to  the 
applicable  Adviser  only  upon  approval 
of  each  New  Advisory  Agreement  by  the 
relevant  Fund's  shareholders  or,  in  the 
absence  of  such  approval,  to  the  Fund.i° 

3.  Each  fund  will  schedule  a  meeting 
of  its  shareholders  to  vote  on  approval 
of  the  New  Advisory  Agreements,  which 
will  be  held  within  150  days  following 
the  commencement  of  the  Interim 
Period  (but  in  no  event  later  that 
November  30, 1999). 

4.  The  BT  Advisers,  or  entities 
controlling  them,  will  pay  the  costs  of 


'"As  described  in  representation  11  in  this 
notice,  if  the  Commission  declines  to  extend  the 
Temporary  Order  or  denies  the  BT  Advisers' 
request  for  a  permanent  section  9(c)  order,  the  BT 
Advisers  may  only  receive  the  fees  payable  to  them 
that  were  escrowed  up  to  the  date  on  which  the 
Temporary  Order  or  an  extension  of  the  Temporary 
Order  expires  if  the  permanent  order  has  not  been 
granted. 


preparing  and  filing  the  application  and 
the  costs  relating  to  the  solicitation  and 
approval  of  Fund  Shareholders  of  the 
New  Advisory  Agreements  necessitated 
by  the  Merger. 

5.  BT  Corp,  Deutsche  Bank,  and 
applicants  will  take  all  appropriate 
actions  to  ensure  that  the  scope  and 
quality  of  investment  advisory  and  other 
services  to  be  provided  to  the  Funds  by 
the  advisers  during  the  Interim  Period 
will  be  least  equivalent,  in  the  judgment 
of  the  Boards,  including  a  majority  of 
the  non-interested  directors,  to  the 
scope  and  quality  of  services  currently 
provided  under  the  Existing  Advisory 
Agreements.  In  the  event  of  any  material 
change  in  investment  management 
personnel  providing  advisory  services 
pursuant  to  the  New  Advisory 
Agreements,  the  applicable  Adviser  will 
apprise  and  consult  with  the  relevant 
Fund's  Board  to  ensure  that  the  Board, 
including  a  majority  of  the  non- 
interested  directors,  is  satisfied  that  the 
services  provided  by  the  Adviser  during 
the  Interim  Period  will  not  be 
diminished  in  scope  or  quality. 

6.  The  application  and  any  exemption 
issued  will  be  without  prejudice  to,  and 
will  not  limit  the  Commission's  rights  in 
any  manner  with  respect  to,  any 
Commission  investigations  or 
enforcement  actions  pursuant  to  the 
federal  securities  laws,  or  the 
consideration  by  the  Commission  of  any 
application  for  exemption  from 
statutory  requirements,  including 
without  limitation,  the  consideration  of 
a  request  for  a  permanent  exemption 
pursuant  to  sections  9(c)  of  the  Act,  or 
the  revocation,  removal,  or  extension  of 
the  Temporary  Order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(PR  Doc.  99-11363  Filed  5-5-99;  8:45  am] 

BILUNQ  CODE  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41343;  File  No.  SR-NASD- 
99-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  and  Amendment  No.  1 
Thereto  Relating  to  Agency  Quotations 
and  Access  Fees 

April  28,  1999. 

On  April  15, 1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
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wholly  owned  subsidiary  the  Nasdaq 
Stock  Market,  lac.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  U,  and  III  below,  which  Hems 
have  been  prepared  by  Nasdaq.'  On 
April  22,  1999,  the  NASD  amended  the 
filing.  2  The  Commission  is  publishing 
this  notice  to  solicit  conmients  oh  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Setf-Regulatory  Orgaiiization's 
StatemeBt  of  Ae  Terms  of  Substance  of 
tke  Proposed  Rule  Chaage 

Nasdaq  is  proposing  to:  (1)  amend 
certain  NASD  quotation  rules  to  remove 
any  arguable  prohibitions  that  could 
prevent  market  makers  from  charging  a 
fee  when  their  agency  quote  is  accessed; 
and  (2)  require  market  makers  and 
electronic  communications  networks 
("ECNs")  to  round  their  quotations  to 
the  next  minimum  quotation  increment 
when  the  market  maker  or  ECN  charges 
another  market  participant  a  fee  in 
excess  of  one-half  of  one  cent  to  access 
its  quote.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


3320.  Offers  at  Stated  Prices 

No  member  shall  make  an  offer  to  buy 
from  or  sell  to  any  person  any  seciuity 
at  a  stated  price  unless  such  member  is 
prepared  to  purchase  or  sell,  as  the  case 
may  be,  at  such  price  and  under  such 
conditions  as  are  stated  at  the  time  of 
such  offer  to  buy  or  sell.  It  shall  be 
consistent  with  this  rule  for  a  Nasdaq 
market  maker  to  charge  a  fee  to  a 
market  participant  that  accesses  the 
market  maker's  Agency  Quote  (as 
defined  in  NASD  Rule  4613(h))  so  long 
as  the  market  maker  meets  all  NASD 


•  This  proposal  was  filed  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  and  Rule  19b-4. 17 
CFR  240.19b-4,  thereunder. 

2  See  letter  from  Robert  E.  Aber,  Senior  Vice 
President  and  General  Counsel,  Office  of  the 
General  Counsel.  Nasdaq,  to  Richard  Strasser, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  April  22,  1999 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
NASD  made  various  technical  and  clarifying 
amendments  which  are  reflected  in  the  notice.  Also 
in  Amendment  No.  1,  the  text  of  proposed  NASD 
Rule  4615  and  the  accompanying  explanatory  text 
in  the  filing  is  amended  to  clarify  that  if  the  access 
fee  that  an  ECN  or  market  maker  charges  is  greater 
than  one  minimum  quotation  increment,  the  market 
maker  or  ECN  must  round  its  bid  down  (or  offer  up) 
to  the  next  minimum  increment  that  is  equal  to  or 
greater  than  the  access  fee.  Finally,  the  NASD  also 
explained  that  the  instant  proposed  rule  change  is 
contingent  upon  the  Commission's  approval  of  its 
pending  Agency  Quote  proposal  (Exchange  Act 
Release  No.  41128  (March  2,  1999),  64  FR  41128 
(March  11,  1999)  (File  No.  SR-NASD-99-09)). 


requirements  for  displaying  the  Agency 
Quote. 

IM-3320.  Firmness  of  Quotations 

Members  and  persons  associated  with 
members  in  the  over-the-coimter  market 
make  trading  decisions  and  set  prices 
for  customers  upon  the  basis  of 
telephone  and  wire  quotations  as  well 
as  quotations  in  the  National  Quotation 
Bureau  sheets.  In  some  instances  a 
dealer's  quotations,  purportedly  firm, 
are,  in  fact,  so  qualified  upon  further 
inquiry  as  to  constitute  "backing  away" 
by  the  quoting  dealer.  Further,  dealers 
who  place  quotations  in  the  sheets  have 
been  found  to  be  unwilling  to  make  firm 
bids  or  offers  upon  inquiry  in  such  a 
way  as  to  pose  a  question  as  to  the 
validity  of  the  quotations  originally 
inserted.  Such  "backing  away"  from 
quotations  disrupts  the  normal 
operation  of  the  over-the-coimter 
market. 

Members,  of  course,  change 
interdealer  quotations  constantly  in  the 
course  of  trading,  but  imder  normal 
circumstances  where  the  member  is 
making  a  "firm  trading  market"  in  any 
security,  it  is  expected  at  least  to  buy  or 
sell  a  normal  unit  of  trading  in  the 
quoted  stock  at  its  then  prevailing 
quotations  unless  clearly  designated  as 
not  firm  or  firm  for  less  than  a  normal 
unit  of  trading  when  supplied  by  the 
member.  It  should  be  realized,  however, 
that  at  times  contemporaneous 
transactions  or  substantial  changes  in 
inventory  might  well  require  dealers  to 
quote  a  "subject  market"  temporarily. 

In  order  to  insiu-e  the  integrity  of 
quotations,  every  member  has  an 
obligation  to  correctly  identify  the 
nature  of  its  quotations  when  they  are 
supplied  to  others.  In  addition,  each 
member  furnishing  quotations  must 
insure  that  it  is  adequately  staffed  to 
respond  to  inquiries  during  the  normal 
business  hours  of  such  member. 

It  shall  be  deemed  conduct 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  if  a  member 
fails  to  fulfill  its  obligations  as  outlined 
above.  It  shall  not  be  a  violation  of  this 
rule  or  be  deemed  conduct  inconsistent 
with  high  standards  of  commercial 
honor  and  just  and  equitable  principles 
of  trade  if  a  Nasdaq  market  maker 
charges  a  fee  for  accessing  its  Agency 
Quote  so  long  as  the  market  maker 
meets  all  NASD  requirements  for 
displaying  the  Agency  Quote. 

Rule  4613.  Character  of  Quotations 
(a)-(b)  No  Change.  3 


(c)  Firm  Quotations. 

A  market  maker  that  receives  an  offer 
to  buy  or  sell  from  aaother  member  of 
the  AJssociation  shall  execute  a 
transaction  for  at  least  a  normal  unit  of 
trading  at  its  displayed  quotations  as 
disseminated  in  The  Nasdaq  Stock 
Market  at  the  time  of  receipt  of  any  such 
offer.  If  a  market  maker  displays  a 
quotation  for  a  size  greater  than  a 
normal  unit  of  trading,  it  shall,  upon 
receipt  of  an  ofier  to  buy  or  sell  from 
another  member  of  the  Association, 
execute  a  transaction  at  least  at  the  size 
displayed.  It  shall  be  consistent  with 
this  rule  for  a  Nasdaq  market  maker  to 
charge  a  fee  to  a  market  participant  that 
accesses  through  a  Nasdaq-provided 
facility  or  telephone  the  market  maker's 
Agency  Quote  (as  defined  in  NASD  Rule 
4613(b)).  so  long  as  the  market  maker 
meets  all  NASD  requirements  for 
displaying  the  Agency  Quote;  provided 
however,  a  market  maker  may  not 
charge  a  UTP  Specialist  a  fee  for 
accessing  its  quote  when  the  UTP 
Specialist  accesses  the  Agency  Quote  by 
telephone  from  the  floor  of  the  UTP 
exchange.  For  purposes  of  this  rule  a 
"UTP  Specialist"  shall  mean  a  broker/ 
dealer  registered  as  a  specialist  in 
Nasdaq  securities  pursuant  to  the  ruh  s 
of  an  exchange  that  is  a  signatory  to  the 
Joint  Self-Regulatory  Organization  Plan 
Governing  the  Collection,  Consolidation 
and  Dissemination  Of  Quotation  and 
Transaction  Information  For  Exchange- 
Listed  Nasdaq/National  Market  System 
Securities  Traded  On  Exchanges  On  An 
Unlisted  Trading  Privilege  Basis 
("Nasdaq/NMS/UTP  Plan  "). 

(d)-(e)  No  Change.* 

4615.  Quotation  Rounding  and  Other 
Requirements  for  Agency  Quotations 
and  ECNs 

(a)  An  electronic  communications 
network  ("ECN")  included  in  Nasdaq 
pursuant  to  Rule  4623  or  a  Nasdaq 
market  maker  that  displays  an  Agency 


'In  pending  File  No.  SR-NASD-99-11,  Nasdaq 
proposed  amendments  to  NASD  Rule  4613(a)  which 


would  functionally  integrate  Nasdaq's  SOES  and 
SelectNet  system.  See  Exchange  Act  Release  No. 
41296  (April  15,  1999),  64  FR  19844  (April  22, 
1999). 

*  Nasdaq  recently  filed  a  proposed  rule  change, 
SR-NASD-99-09,  to  permit  the  separate  display  of 
customer  orders  by  market  makers  in  Nasdaq 
through  a  market  maker  agency  identification 
symbol  ("Agency  Quote").  Under  that  proposal,  the 
Agency  Quote  rule  would  be  designated  as  NASD 
Rule  4613(b).  The  current  NASD  Rule  4613(b), 
regarding  Firm  Quotations,  would  be  redesignated 
as  NASD  Rule  4613(c),  and  current  NASD  rule 
4613(c)  would  be  redesignated  as  NASD  Rule 
4613(d).  That  proposal  would  also  eliminate  current 
NASD  Rule  4613(d),  regarding  Reasonably 
Competitive  Quotations,  as  the  requirements  of  this 
subparagraph  were  eliminated  as  of  October  13, 
1997  by  Exchange  Act  Release  No.  39120  (Sept.  23. 
1997).  62  FR  51170  (Sept.  38,  1997).  See  note  2, 
above.  This  filing  reflects  the  proposed 
redesignations. 
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n.  Self>Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  3320  regarding  Offers  at  Stated 
Prices  and  NASD  Rule  4613(c)  regarding 
Firm  Quotations,  which  arguably  could 
be  read  to  prohibit  market  makers  from 
charging  market  participants  fees  when 
quotes  are  accessed.  Nasdaq  also  is 
proposing  to  require  market  makers  and 
ECNs  to  round  their  quotations  to  the 
next  minimum  quotation  increment 
when:  (1)  the  ECN  charges  non- 
subscribers  a  fee  in  excess  of  one-half  of 
one  cent  to  access  its  quote;  and  (2)  the 
market  maker  charges  another  market 
participant  a  fee  in  excess  of  one-half  of 
one  cent  to  access  its  Agency  Quote  (as 
defined  in  NASD  rule  4613).^ 

1.  Background 

Recently,  Nasdaq  filed  with  the 
Commission  a  proposal  to  allow  market 
makers  in  Nasdaq  National  Market 
Securities  ("NNM")  to  display  a  second 
quotation  separate  from  their 
proprietary  quotation  for  the  purpose  of 
displaying  customer  interest  ("Agency 
Quote  Proposal").'*  As  noted  in  the 
Agency  Quote  Proposal  filing,''  Nasdaq's 
intended  purpose  of  the  Agency  Quote 
was  to  give  market  makers  an  alternative 
method  to  display  agency  interests  to 
the  market  and  to  return  "control"  over 
their  quotes  that  market  makers  argue 
they  lost  with  the  implementation  of  the 
SEC's  Order  Handling  Rules  ("0HR").8 


5  See  id. 

^Id. 

^  Id.  As  noted  in  the  Agency  Quote  Proposal, 
market  makers  assert  that  they  have  "lost  control" 
of  their  quotes  because  they  must  change  their 
proprietary  quote  to  reflect  certain  limit  orders  and 
must  "advertise  competing  interests  in  their 
quotes."  The  original  text  in  this  footnote  has  been 
changed  pursuant  to  a  telephone  conversation 
between  Fohn  Malitzis.  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  Nasdaq,  and  Marc 
McKayle,  Attorney,  Division,  Commission  (April 
22.  1999). 

"The  OHR,  comprised  of  amendments  to  Rule 
llAcl-l  ("Firm  Quote  Rule")  and  the  adoption  of 


Additionally,  the  Agency  Quote 
Proposal  attempts  to  resolve  the 
regulatory  and  administrative 
difficulties  that  market  makers 
experience  as  a  result  of  being  required 
to  display  customer  orders  and  other 
agency  interests  as  well  as  market 
makers'  proprietary  interests  in  a  single 
quote. 

Also,  as  noted  in  the  Agency  Quote 
Proposal,  many  ECNs  currently  charge 
fees  to  market  participants  (and  ECN 
subscribers)  that  execute  against  a 
customer  order  that  is  displayed  in  the 
ECN.  Although  market  makers  ciurently 
may  not  charge  a  similar  fee  when  their 
puhlic  quotes  are  accessed,  market 
makers  have  expressed  a  desire  to  do  so, 
in  particular  since  they  often  are  acting 
as  agent  by  displaying  a  customer's 
interest  in  their  quote.  Nasdaq  believes 
that  it  is  inequitable  that  ECNs  are 
permitted  to  charge  a  fee  when  their 
quote  is  accessed,  but  market  makers  are 
prohibited  from  charging  a  fee  in  similar 
situations  when  they  act  as  agent. 

Nasdaq  notes  that  concerns  have  been 
raised  about  this  perceived  inequity. 
Specifically,  Nasdaq  suggests  that  the 
present  environment  encourages  market 
makers  to  send  their  customer  limit 
orders  to  ECNs  to  comply  with  the  OHR. 
Thus,  market  makers  often  must  give  up 
some  of  their  business  and  incur  ECN 
fees  to  process  their  customer's  limit 
orders.  Market  makers  argue  that  it  is 
unfair  that  an  ECN  may  charge  a  fee 
when  its  quote  is  accessed  but  they 
(market  makers)  are  prohibited  from 
charging  a  fee  when  they  are 
representing  an  agency  interest  in  their 
quote.  Thus,  there  are  strong  incentives 
for  market  makers  to  register  as  ECNs  to 
avoid  some  of  the  regulatory  and  other 
requirements  imposed  on  market 
makers,  as  well  as  risk  to  capital  that 
market  makers  assume.  Additionally, 
market  makers  argue  that  they,  like 
ECNs,  should  be  able  to  charge  an 
access  fee  when  they  are  acting  purely 
as  agent.  Similar  to  ECNs,  the  access  fee 
charged  would  compensate  market 
makers  for  costs  incurred  in 
representing  orders  in  Nasdaq  on  an 
agency  basis. 

In  adopting  the  OHR,  the  Commission 
required  that  ECNs  provide  broker- 
dealers  access  to  market  maker  orders 
reflected  in  the  ECN's  public  quote  that 
was  equivalent  to  broker-dealer  access 
to  the  market  maker's  own  quotes. 
Currently,  the  Firm  Quote  Rules  and 
NASD  rules  generally  require  market 
makers  to  trade  at  their  displayed 


Rule  11  Acl-4  ("Display  Rule"),  were  adopted  by 
the  Commission  on  August  28, 1996.  See  Securities 
Exchange  Act  Release  No.  37619A  (September  6, 
1996),  61  FR  48290  (September  12,  1996)  ("OHR 
Adopting  Release"). 
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quotes,  without  any  additional  fees. 
Nonetheless,  the  OHR  Adopting  Release 
stated  that  an  ECN  could  charge  "for 
access  to  its  system,  similar  to  the 
communications  and  systems  charges 
imposed  by  various  markets,  if  not 
structured  to  discourage  access  by  non- 
subscriber  broker-dealers."  ^ 
Subsequently,  Commission  staff  no- 
action  letters  affirmed  that  individual 
ECNs  could  be  used  by  market  makers 
in  compliance  with  the  OHR.  In  iiiese 
letters  the  ECNs  represented,  as  a 
condition  of  receiving  the  no-action 
relief,  that  they  would  charge  non- 
subscriber  orders  fees  no  greater  than 
the  lesser  of  the  fees  charged  a 
substantial  number  of  active  broker- 
dealer  subscribers,  and  one  and  one-half 
cents  per  share. 

Regulation  ATS  extended  the  OHRs' 
equivalent  access  standard  for 
alternative  trading  systems  publishing 
public  quotations.!"  i^  Regulation  ATS, 
the  Commission  acknowledged  that  a 
self-regulatory  organization  ("SRO")  has 
the  authority  to  adopt  rules  limiting 
alternative  trading  systems  fees,  or 
requiring  display  of  fees  in  the  quote,  to 
make  alternative  trading  system  quotes 
that  are  disseminated  to  the  public 
comparable  with  other  quotes  in  the 
SRO's  market." 

The  fees  charged  by  ECNs  to  non- 
subscriber  broker-dealers  accessing  ECN 
quotes  have  provoked  much 
controversy.  Market  makers  have  argued 
that  ECNs  publishing  quotes  in  Nasdaq 
should  not  be  allowed  to  charge  fees  to 
trade  with  those  quotes,  on,  in  fairness, 
market  makers  should  be  allowed  to 
charge  ECNs  and  others  that  trade  with 
the  market  maker's  quotes.  Broker- 
dealers  say  that  while  best  execution 
principles  compel  them  to  trade  with 
better-priced  displayed  ECN  quotes  to 
benefit  their  customers,  these  customers 
are  generally  unwilling  to  pay  the  fee 
charged  by  the  ECN  in  that  trade. 

The  ECNs  say  that  their  business 
model  depends  on  cheuging  both  sides 
of  a  transaction  an  agency  commission. 
They  argue  that  they  should  still  be  able 
to  charge  these  fees  even  when  the  OHR 
and  Regulation  ATS  require  them  to 
display  prices  in  the  public  quote. 

The  Nasdaq  rule  proposal  would 
address  these  issues  by  allowing  market 
makers,  like  ECNs,  to  charge  fees  to 
access  their  agency  quotes.  The  proposal 
would,  however,  require  both  market 
makers  and  ECNs  to  round  this  quote  to 


the  next  inferior  increment  if  the  fee 
exceeded  half-a-cent  per  share.  ^^ 

2.  Agency  Fee  Proposal 

In  light  of  the  foregoing,  Nasdaq  is 
proposing  to  permit  market  makers  to 
charge  a  fee  when  their  Agency  Quote 
is  accessed,  similar  to  that  ECNs 
currently  charge  non-subscribers.  Under 
this  proposal,  a  market  maker  would  be 
permitted  to  charge  a  fee  but  would  be 
required  to  round  its  bid  down  or  its 
offer  up  by  the  applicable  minimum 
quotation  increment  in  Nasdaq  if  the 
maximum  fee  the  market  maker  charges 
any  market  participant  exceeded  one- 
half  of  the  one  cent.  If  the  access  fee  the 
market  maker  charges  is  greater  than  a 
single  minimum  increment,  then  the 
market  maker  would  have  to  round  its 
Agency  Quote  to  the  next  minimum 
increment  that  is  equal  to  or  greater  than 
the  access  fee.'^  j^  effect,  the  market 
maker's  fee  would  be  included  in  the 
market  maker's  Agency  Quote  if  the 
charge  exceeded  one-half  of  one  cent.  A 
virtually  identical  rounding  requirement 
would  apply  to  ECNs.'"  Nasdaq  believes 
that  when  a  quote-access  fee  exceeds  a 
half-a-cent  per  share,  the  net  execution 
price  materially  differs  from  the  quoted 
price,  and  thus  the  fee  should  be 
rounded  to  account  for  such  differential. 

For  example,  a  bid  of  20  for  a  market 
participant  that  charges  a  fee  of  .006 
cents  per  share  would  be  rounded  down 
to  $1915/16,  while  an  offer  of  20  with  the 
same  charge  would  be  rounded  up  to 
20  Vi6.  As  a  second  example,  if  a  market 
participant  charged  a  fee  of  twelve  and 
a  half  cents  per  share  {i.e.,  Vsth  point) 
on  a  $20  buy  limit  order,  the  market 
participant  would  have  to  display  that 
buy  limit  order  at  $19^8  (or  Vsth  down). 

There  would  be  no  cap  on  the  fee 
market  participants  could  charge,  nor  is 
Nasdaq  mandating  that  market 
participants  charge  the  same  rate  to  all 
market  participants  that  access  the 
market  participant's  quote  (i.e.,  market 
makers  and  ECNs  may  vary  access  fees 
for  different  market  participants}.'^ 
Nasdaq  notes,  however,  that  it  believes 
the  Nasdaq  UTP  Plan  would  prohibit  a 
market  maker  fi-om  charging  a  UTP 


«/d  atn.  272. 

■"  See  Exchange  Act  Release  No.  40760  (Dec.  8, 
1998),  63  FR  70844  (December  22.  1998) 
("Regulation  ATS  Adopting  Release"). 

>'W. 


'2  As  explained  in  more  detail  below,  the 
Commission  is  seeking  comment  not  only  on  the 
NASD  rule  filing  as  currently  proposed,  but  also  on 
the  broader  questions  raised  by  ECN  and  ATS  fees 
for  accessing  quotes  and  possible  ways  of 
reconciling  these  fees  with  the  existing  Nasdaq 
market. 

"  Nasdaq  notes  that  the  half-a-cent  level  is 
equivalent  to  the  average  fee  that  most  ECNs  charge 
their  professional  customers. 

'*  ECNs  currently  are  not  subject  to  a  requirement 
that  they  round  their  quotes  to  reflect  a  fee. 

'^The  proposed  rule  would  not  prevent  market 
participants  from  rebating  fees  to  a  customer  or 
customers. 


Specialist  an  access  fee  when  the  UTP 
Specialist  accesses  the  market  maker's 
Agency  Quote  by  telephone.'^  The 
proposal,  accordingly,  prohibits  market 
makers  from  charging  when  a  UTP 
Specialist  accesses  a  market  maker's 
quote  by  phone.  The  UTP  Plan  does  not, 
however,  explicitly  prohibit  market 
makers  from  charging  UTP  Specialists  a 
fee  when  a  market  maker's  quote  is 
accessed  by  a  means  other  than  the 
telephone,  such  as  a  Nasdaq  order 
delivery  system. 

The  proposal  would  require  all 
market  makers  and  ECfJs  to  inform  the 
NASD  of  the  maximum  (or  highest)  fee 
the  market  maker  or  ECN  intends  to 
charge  any  single  market  participant,  as 
well  as  any  changes  in  previously 
established  fees.  The  NASD  intends  to 
publish  and  widely  distribute  this  fee 
information  through  a  common  facility, 
such  as  the  Nasdaqtrader.com  Web  Site. 
Nasdaq  is  sensitive  to  the  concerns  that 
allowing  market  makers  to  charge  the 
proposed  fee  could  result  in  the 
imposition  of  ndministrative  burdens 
and  other  costs  on  small  firms,  as  firms 
would  be  required  to  calculate  the  fees 
they  owe  and  are  owed.  To  alleviate 
these  concerns,  Nasdaq  intends  to 
develop  through  a  common  facility  (e.g.. 
the  Nasdaqtrader.com  Web  Site)  reports 
and  data  that  firms  may  use  to  calculate 
the  fees.  In  addition,  to  implement  the 
Agency  Quote  proposal,  Nasdaq  is 
proposing  amendments  to  current 
NASD  rules  (e.g.,  NASD  Rule  3320 
regarding  Offers  at  Stated  Price  and 
NASD  Rule  4613  regarding  Firm 
Quotations),  which  arguably  could  be 
read  to  prohibit  market  makers  from 
charging  market  participants  fees  when 
their  quotes  are  accessed. 

Nasdaq  believes  that  where  a  quote  is 
subject  to  the  rounding  requirement,  a 
market  participant  should  make  a 
number  of  disclosiues  to  its  customer  to 
fulfill  its  best  execution  obligations. 
First,  the  market  participant  should 
disclose  and  explain  that  while 
rounding  will  result  in  price 
improvement  by  the  amount  rounded, 
the  rounding  may  delay  the  execution  of 
the  order  because  the  order  will  be 
reflected  at  a  lower  price,  in  the  case  of 
buy  orders  (or  higher  price,  in  the  case 
of  sell  orders).  Additionally,  a  market 
maker  must  disclose  (if  applicable)  that 
when  the  quote  is  rounded  down  (up) 
the  market  maker  will  collect  the  access 


""See  Section  IX  ("Market  Access"),  Joint  Self- 
Regulatory  Organization  Plan  Governing  the 
Collection,  Consolidation  and  Dissemination  Of 
Quotation  and  Transaction  Information  For 
Exchange-Listed  Nasdaq/National  Market  System' 
Securities  Traded  On  Exchanges  On  An  Unlisted 
Trading  Privilege  Basis  ("Nasdaq/NMS/UTP 
Plan  "). 
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Bid  price 


$30 
30 

29'Vi6 

29^5/16 


Shares 


1,000 
1.000 
1,000 
1,000 


1 ,000-share  market  orders  to 
entered  into  Nasdaq's  Small 
Execution  System  ("SOES")  (or 
system),'^  both  orders 
executed  automatically  and 
to  the  tape  at  1 .000  shares  at 
c  jllect  the  access  fee.  MMB 
d  rectly  bill  the  market 
cnt  who  accessed  its  quote. 
« issume  that  the  best  market 
MMC's  price,  and  a  market 
I  lelivered  through  SOES  to 
d.  which  represents  a 
buy  limit  order  for  $30  that  is 
down  to  $29'Vifi.  In  this  case. 

system  would  automatically 
iind  lock  in  the  trade  at  $29' Vie 
and  report  that  price  to  the 
incoming  market  order  would 
■  at  $29' V,h,  and  the  market 
wi)uld  be  required  to  give  the 
buy  limit  order  a  fill  of 
(\s  noted  above,  MMC  must 
o  its  customer  that,  based  on 
fee  it  charges  other  market 
s.  it  is  required  to  round  the 
's  limit  order  price  down,  and 
/bile  rounding  will  result  in  price 
improvement  of  Vieth.  the  roimding 
delay  the  execution  of  the 
'itionally.  MMC  must  disclose 
se  the  incoming  market  order 
tly  paying  a  fee  by  selling  to 
customer  for  'Aeth  less.  MMC 

the  .007  cents  per  share 
customer  [i.e.,  MMC  deducts 
(  ents  per  share  from  the  .0625 
share  in  price  improvement 
c  ustomer  received).'** 


'See  not  •  3.  above. 

"  Since  tl  e  market  maker  has  aJready  implicitly 
assessed  a  fie  on  the  iocoming  market  order  by 


This  proposal  is  contingent  upon  SEC 
approval  of  the  Agency  Quote  Proposal, 
and  would  become  effective 
conciurently  with  Nasdaq's 
implementation  of  the  Agency  Quote 
Proposal. 1^  Nasdaq  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A{b)(6)  20 
and  Section  llA  of  the  Act.21  Section 
15A(b)(6)  22  requires  that  the  rules  of  a 
registered  national  seciuities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  Moreover,  under  Section 
1 5 A(b)(6)  of  the  Act,^^  the  rules  of  a 
registered  national  seciuities  association 
must  not  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  In  Section 
llA(a)(l)(C)  of  the  Act.^"  Congress 
found  that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure:  (1) 
economically  efficient  execution  of 
seciu-ities  transactions;  (2)  fair 
competition  among  brokers  and  dealers; 
(3)  the  availability  to  brokers,  dealers 
and  investors  of  information  with 
respect  to  quotations  and  transactions  in 
securities;  (4)  the  practicability  of 
brokers  executing  investor's  orders  in 
the  best  market;  and  (5)  an  opportunity 
for  investor's  orders  to  be  executed 
without  the  participation  of  a  dealer. 
Nasdaq  believes  that  by  requiring 
market  participants  to  round  thefr 
quotes  and  in  effect  display  the  fee  in 
their  quotation  when  the  fee  exceeds  a 
certain  level,  the  proposal  will  avoid  the 
dissemination  of  potentially  misleading 
quotation  information.  Nasdaq  believes 
that  when  quote-access  fee  exceed  a 
half-a-cent  per  share,  the  net  execution 
price  materially  differs  from  the  quoted 
price.  To  the  extent  that  this  results  in 
a  market  participant  having  to  pass  on 
the  quoted  price  to  the  customer,  it  may 


rounding  the  limit  order  price  down  Visth,  Nasdaq 
believes  that  MMC  should  not  charge  the  incoming 
market  order  an  additional  access  fee;  rather, 
Nasdaq  believes  that  MMC  should  collect  its  .007 
cents  per  share  fee  from  its  customer. 

"  See  Amendment  No.  t.  note  3,  above. 

20  15U.S.C.  78o-3a))(6). 

2>15U.S.C.  78k-l. 

"  15  U.S.C.  78o-3(bM6). 

"Id. 

"  15  U.S.C.  78k-l(a)(l)(C}. 


act  to  deter  that  market  participant  from 
acting  as  a  market  maker.  On  the  other 
hand,  if  the  market  maker  passes  a  fee 
on  to  its  customer,  this  may  result  in 
dissatisfaction  because  the  customer 
perceives  that  he  or  she  did  not  obtain 
the  best  price  in  the  market.  In  contrast, 
under  Nasdaq's  instant  proposal,  the 
firm  will  receive  the  quoted  price,  thus 
eliminating  this  concern.  Finally,  the 
proposal  would  address  perceived 
inequities  that  currently  exist  between 
market  makers  and  ECN's,  as  the 
proposal  would  allow  market  makers  to 
charge  a  fee  when  they  act  as  agent, 
similar  to  that  which  ECNs  currently 
charge  to  non-subscribers. 

Nasdaq  notes  that  in  the  past  the  SEC 
staff  has  taken  the  position  that  it  is 
inconsistent  with  the  Firm  Quote  Rule, 
Rule  llAcl-1  under  the  Act.^^  for 
market  makers  to  charge  a  fee  when 
their  quotations  are  accessed.  ^^  Nasdaq 
believes  that  the  SEC  staffs  position 
was,  in  part,  premised  on  the  fact  that 
market  makers  would  be  charging  when 
the  market  maker  was  acting  as 
"principal"  and  in  essence  charging  a 
mark-up  customers  it  ordinarily  would 
not  levy  such  a  charge  on.  Under  the 
current  proposal,  market  makers  would 
be  assessing  a  fee  on  customers  (and 


"See  17  CFR  240.1  lAcl-1. 

=!«  Specifically,  the  SEC  staff  has  stated  in 
response  to  a  request  for  "non-action  relief"  that 
the  Exchange  Act  Firm  Quote  Rule  does  not  permit 
a  market  maker  posting  a  quote  impose  a  fee  on 
market  participants  that  customarily  trade  with  the 
market  maker  at  its  quote  without  a  mark-up.  See 
letter  from  Robert  L.D.  Colby.  Deputy  Director. 
Division,  Commission,  to  M.  Joseph  Messina,  Vice 
President.  M.H.  Meyerson  &  Co.,  Inc.,  dated  June 
12,  1998.  In  reaching  this  conclusion,  the  SEC  staff 
noted  that  the  Firm  Quote  Rule  provides  that  each 
responsible  broker  or  dealer  shall  be  obligated  to 
execute  any  order  to  buy  or  sell  a  subject  security 
presented  to  it  by  another  broker  or  dealer  or  any 
other  person,  such  as  a  retail  customer,  with  whom 
such  responsible  broker  or  dealer  deals,  at  a  price 
at  least  as  favorable  to  such  buyers  or  sellers  as  the 
responsible  broker's  or  dealer's  published  bid  or 
published  offer  (exclusive  of  commission  or 
commission  equivalent  or  differential  customarily 
charged  by  such  responsible  broker  or  dealer  in 
connection  with  execution  of  any  such  order)  in  an 
amount  up  to  its  published  quotation  size.  W.  The 
SEC  staff  has  interpreted  the  above  parenthetical  as 
addressing  mark-ups  that  are  customarily  charged 
to  retail  customers  by  brokers.  Id.  Thus,  according 
to  the  SEC  staff,  the  Firm  Quote  Rule  does  not 
permit  a  market  posting  quotations  in  the  public 
quote  to  impose  a  fee,  such  as  a  liquidity  or  access 
fee,  on  market  participants  that  customarily  trade 
with  a  market  maker  at  its  quote  without  a  mark- 
up. Id. 

The  SEC  staff  also  stated  that  it  interpreted  NASD 
Rule  4613(b)  ("NASD  Firm  Quote  Rule  ")  as 
requiring  market  makers  to  include  in  their  posted 
quote  an  access  fee  they  may  charge.  Id.  Nasdaq 
expresses  no  opinion  as  to  whether  it  concurs  with 
the  SEC  staffs  prior  interpretation  of  NASD  Rule 
4613,  but  notes  that  this  filing  would  permit  market 
makers  to  publish  quotes  without  including  the  fee 
in  its  bid  or  offer,  unless  such  fee  exceeds  a  half- 
a-cent,  in  which  case  the  fee  would  implicitly  be 
included  in  the  market  maker's  quote. 


others)  that  is  in  essence  a  commission 
solely  when  they  are  acting  in  an  agency 
capacity.  Similar  to  ECNs.  While  a 
market  maker  may  not  be  able  to  charge 
a  fee  when  it  is  acting  in  a  principal's 
capacity  for  the  reasons  previously  cited 
by  the  SEC  staff,  Nasdaq  beUeves  that  it 
would  be  consistent  widi  the  Exchange 
Act  Firm  Quote  Rule  to  permit  market 
makers  to  charge  a  fee  when  they  are 
acting  as  agent.  Accordingly,  Nasdaq 
believes  that  this  rule  proposal  is 
consistent  with  Section  llA  of  the 
Act.27 

(B)  Self-Regulatory  Organization's 
Statement  to  Burden  on  Competition 

Nasdaq  does  not  believes  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argxunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  The 
Commission  asks  for  comments  in 
particular  on  the  following  questions: 

1 .  Should  market  makers  be  permitted  to 
charge  a  fee  to  trade  with  limit  orders  in  their 
agency  quote  lines?  In  addition  to  charging 
for  agency  orders  displayed  in  their  agency 
quote  lines,  should  market  makers  be 
permitted  to  charge  a  fee  for  proprietary 
orders  displayed  in  their  agency  quote  lines? 

2.  Should  any  fee  charged  by  market 
makers  for  orders  executed  against  their 
agency  quote  lines  be  included  in  the  quoted 
price?  Should  ECN  fees  be  included  in  an 
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ECN's  quote?  If  ECN  fees  are  required  to  be 
included  in  the  quote,  how  should  the  fact 
that  an  ECN  may  have  a  range  of  fees  it 
charges  its  broker-dealer  subscribers  be 
addressed? 

3.  Should  there  be  a  maximum  permissible 
fee  charged  by  market  makers  and  ECNs,  and 
if  so,  what  should  that  fee  be?  Should  market 
makers  and  ECNs  be  prohibited  from 
charging  a  fee  that  is  greater  than  one  trading 
increment?  Would  disparate  fees  create 
confusion  in  the  marketplace? 

4.  Will  competition  ensure  that  fees  are  not 
used  as  a  barrier  to  access? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  File 
No.  SR-NASD-99-16  and  should  be 
submitted  by  Jime  1,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.28 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-11361  Filed  5-5-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41346;  File  No.  SR-NYSE- 
99-02] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange.  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  to  Proposed  Rule  Change 
Permanently  Approving  the  Pilot 
Program  for  the  Listing  Eligibility 
Criteria  for  Closed-End  Management 
Investment  Companies  Registered 
Under  The  Investment  Company  Act  of 
1940 

April  29,  1999. 
I.  Introduction 

On  January  26,  1999,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 


and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4  under 
the  Act,2  a  proposed  rule  change 
creating  a  pilot  program  ("pilot") 
relating  to  the  listing  eligibility  criteria 
for  closed-end  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940  ("Funds"). 

Notice  of  the  proposal  was  published 
in  the  Federal  Regiister  on  February  3, 
1999.3  The  Commission  received  one 
comment  letter  on  the  proposal.  On 
April  21,  1999.  the  NYSE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.'*  This  notice  and  order  approves 
the  proposed  rule  change  as  amended 
and  seeks  comment  from  interested 
persons  on  Amendment  No.  1. 

n.  Description  of  the  Proposal 

The  Exchange  generally  Usts  Funds 
either  in  connection  with  an  initial 
public  offering  or  shortly  thereafter, 
when  the  fund  does  not  have  a  three- 
year  operating  history  and  is  thus 
considered  newly  formed.  On  January 
26,  1999.  the  Exchange  proposed  to 
codify  its  policy  regarding  the  listing  of 
these  newly  organized  Funds. ^  The 
same  day,  the  Commission  granted 
partial  accelerated  approval  to  the 
proposal  as  a  three-month  pilot, 
effective  until  April  29,  1999. 

Under  the  pilot,  if  a  Fund  has  at  least 
$60  million  in  net  assets,  as  evidenced 
by  a  firm  imderwriting  commitment,  the 
Exchange  will  generally  authorize  the 
listing  of  the  Fund.  This  requirement  is 
the  minimum  net  asset  requirement  for 
listing.  Additionally,  the  Exchange 
retains  the  discretion  to  deny  listing  to 
a  Fimd  if  it  determines  that,  based  upon 
a  comprehensive  financial  analysis,  it  is 
unlikely  that  the  particular  Fund  will  be 
able  to  maintain  its  financial  status.  Any 
Fund  with  less  than  $60  million  in  net 
assets  will  not  be  considered  for  listing. 

Lastly,  Funds  are  subject  to  continued 
financial  listing  standards.  The 
Exchange  generates  a  monthly  exception 
report  to  identify  companies  below  the 


"15  U.S.C.  78k-l. 


*«  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4.   . 

'  See  Securities  Exchange  Ad  Release  No.  40979 
(January  26,  1999),  64  FR  5332  (February  3,  1999). 

*  See  letter  from  lames  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  April  21,  1999  ("Amendnient  No. 
1 ").  In  Amendment  No.  1.  the  NYSE  added  a 
requirement  that  an  applicant  Fund,  which  is  a 
spin-off  or  carve-out,  show  that  the  new  entity  will 
satisfy  the  net  assets  test  by  submitting  to  the 
Exchange  a  letter  from  its  parent  company's 
investment  banker  or  other  financial  advisor. 

*The  Exchange  sought  both  accelerated  approval 
to  implement  a  three-month  pilot  program  to  amend 
its  Listed  Company  Manual  with  respect  to  Funds 
and  permanent  approval  of  the  rule  change 
implemented  in  the  pilot. 
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Exchange's  continued  listing  standards. 
If  a  Fund  is  so  identified  by  the 
Exchaige's  Finandai  Compliance 
Departinent,  it  will  be  subject  to  the 
same  oompliance  and  monitoring 
procedures  imposed  upon  any  oUier 
NYSE-Iisted  company  so  identified. 

The  pcchange  is  proposing  an 
exception  to  the  "Firm  underwriting 
comm^boient"  required  in  the  pilot.^ 
The  E;4change  contends  that  spin-offs 
and  catve-outs  are  not  the  subjects  of  an 
undervirriting  and,  therefore,  are  imable 
to  subihit  the  requisite  undertaking 
letter.  Accordingly,  an  applicant  Fund, 
which  IS  a  spin-off  or  carve-out,  must 
show  that  the  new  entity  will  satisfy  the 
net  assets  test  by  submitting  to  the 
Exchai^e  a  letter  from  its  parent 
compaiiy's  investment  banker  or  other 
financial  advisor. 

m.  Su^Dunary  of  Comments 

The  Commission  received  one 
commoit  letter  from  the  Investment 
Compahy  Institute  ("IQ"),'  which 
opposed  the  proposal."  The  Exchange 
responded  to  this  letter.' 

In  its  letter  the  ICI  questioned  a 
number  of  aspects  of  the  proposal, 
includi  ng:  the  reason  for  proposing 
solely  c  net  asset  based  eligibility  listing 
standai  d;  the  rationale  for  the  proposed 
$60  mi  lion  threshold;  the  application  of 
the  requirement  [i.e.,  whether  funds 
currently  listed  are  grandfathered  from 
the  requirements);  and,  the  existence  of 
any  other  listing  standards  and 
requiretnents. 

In  its(  response,  the  Exchange  argued 
that  th^  proposed  rule  change  is  merely 
a  codification  of  an  existing  practice, 
which  has  evolved  over  time  as  a  way 
to  asseas  the  financial  viabihty  of  a 
newly  organized  Fund  that  does  not 
have  a  mree-year  operating  history 
against  [which  the  Exchange's  general 
listing  Standards  can  be  applied^o  The 
Exchai^e  also  explained  that  ICI's 
concent  that  the  net  asset  standard  is 
the  onl;  r  standard  applicable  to  Funds  is 
unfoun  led  because  Funds  an  also 


I  ICI 


ofv 


•See 

'The 
industry 
open-end 
499  closel 
sponsors 
that  mutuM 
$5,468 
of  total  i: 
individua  i 

•See 
la.to 
1999. 

»See 
President 
Secretary 

'OThe  r 
projected 
detemtin^d 


Itrii 


lei  ter  I 


Ayiendment  No.  1,  supra  note  4. 
is  a  national  investment  company 
Association.  Its  membership  includes  7,408 
investment  companies  ("mutual  fund"), 
end  investment  companies  and  eight 
'  unit  investment  trusts.  The  IQ  notes 
fund  members  have  assets  of  about 
ion.  accounting  for  approximately  95% 
n^ustry  assets,  and  have  over  62  million 
shareholders, 
from  Ari  Burstein,  Assistant  Counsel, 
Joi^than  G.  Katz,  Secretary,  SEC.  March  1, 


let  ter  from  James  E.  Buck,  Senior  Vice 
and  Secretary,  NYSE,  to  Jonathan  G.  Katz. 
SEC.  April  16.  1999. 
r  rVSE  noted  that  the  proposal  omitted  a 
Barnings  requirement  that  the  Exchange 
provided  minimal  incremental  value. 


subject  to  the  Exchange's  distribution 
and  corporate  governance  standards. 
Finally,  the  Exchange  stated  that 
grandfather  provisions  are  not  necessary 
because  the  $60  million  threshold  is  the 
minimimi  requirement  imposed.  The 
Exchange  also  noted  that  it  is 
developing  specific  standards  to  judge  a 
Fund  for  continued  listing  status. 

rv.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciuities  exchange.**  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5)  ** 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principals  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protest  investors  and  the 
public. 

The  Commission  recognizes  that  in 
many  cases  the  applicant  Fund  is  not  a 
traditional  operating  entity  and 
therefore  it  is  not  possible  to  apply  the 
earnings  standards  specified  in  the 
Exchange's  Listed  Company  Manual  at 
the  time  of  listing.  Thus,  the 
Commission  believes  that  the 
Exchange's  proposed  listing  standard 
serves  as  an  acceptable  means  for 
screening  out  those  Funds  that  the 
Exchange  believes  are  imsuitable  for 
listing  because  of  insufficient  assets. 
The  Commission  recognizes  that  the  net 
assets  test  in  intended  as  a  minimum 
standard  and  that  the  Exchange  may, 
with  respect  to  a  given  Fund,  determine 
that,  notwithstanding  sufficient  net 
assets,  the  Fund  may  otherwise  be 
imsuited  for  listing. 

The  Commission  carefully  considered 
the  concerns  expressed  by  the  IQ  in  its 
letter  opposing  the  proposal.  Ultimately, 
the  Commission  concluded  that  the  net 
asset  standard  codified  by  the  Exchange 
in  the  proposal  is  a  clear, 
nondiscriminatory  standard  that  should 
promote  transparency  with  respect  to 
the  Exchange  listing  standards  for 
Fimds  and  is  not  inconsistent  with  the 
Act.  The  Commission  believes  that  the 
proposed  standard  should  promote 
certainty  and  reduce  costs  in  the  listing 
process  which  should  benefit  investors 
and  other  market  participants. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  1 


' '  In  approving  the  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  15  U.S.C.  78f(b)(5). 


prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  fihng  in  the 
Federal  Register.  The  amendment 
addresses  those  Funds  that  would  not 
be  the  subject  of  an  imderwriting  (i.e., 
spin-offs  and  carve-outs),  and  as  such, 
would  be  unable  to  submit  the  requisite 
undertaking  letter.  The  proposed 
amendment  would  permit  these  Funds 
to  show  the  NYSE  that  they  meet  the 
asset  test  through  another  acceptable 
means  (i.e.,  through  a  representation  by 
the  parent  company's  investment  banker 
or  other  financial  advisor).  Because  the 
Commission  beheves  the  amendment  is 
an  appropriate  accommodation  for  spin- 
offs and  carve-outs,  which  could  not 
comply  with  the  original  proposal,  the 
Commission  finds  good  cause  for 
accelerating  approval  of  Amendment 
No.  1. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  Amendment  No. 
1 ,  including  whether  the  proposed 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-02  and  should  be 
submitted  by  May  27,  1999. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-99- 
02),  including  Amendment  No.  1, 
relating  to  the  listing  eligibility  criteria 
for  closed-end  management  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940,  is 
approved. 


"  15  U.S.C.  78s(b)(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 
Deputy  Secretary, 
[FR  Doc.  99-11360  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41344;  File  No.  SR-NYSE- 
99-04] 

Self-Regulatory  Organization;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Amending  Rule  347  To 
Expressly  Allow  Employees  To  Bring 
Employment  Related  Claims  Before  the 
EEOC,  NLRB,  or  State  or  Local  Anti- 
Discrimination  Agencies 

April  28,  1999. 

I.  Introduction 

On  February  5,  1999,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  and  Rule  19B-4 
thereunder,^  a  proposed  rule  change 
amending  Exchange  Rule  347  to 
expressly  allow  employees  to  bring 
employment  related  claims  before  the 
Equal  Employment  Opportunity 
Commission  ("EEOC"),  National  labor 
Relations  Board  ("NLRB"),  or  state  or 
local  anti-discrimination  agencies. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  March  18,  1999.3  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  codifies  the 
Exchange's  interpretation  of  Exchange 
Rule  347  regarding  the  arbitration  of 
employment  disputes.  Generally, 
Exchange  Rule  347  requires  that  any 
controversy  between  a  registered 
representative  and  the  member  or 
member  organization  that  employs  him 
arising  out  of  employment  or  the 
termination  of  employment  be  settled  by 
arbitration.  This  requirement  does  not 
extend  to  statutory  employment 
discrimination  claims.''  The  proposed 


amendment  to  Exchange  Rule  347 
would  clarify  that  the  Exchange's  Rule 
should  not  be  interpreted  to  preclude 
employees  from  brining  employment- 
related  claims  against  members  and 
member  organizations  before  the  EEOC, 
NLRB,  or  state  or  local 
antidiscrimination  agencies.'' 

The  proposed  amendment  would 
address  an  issue  recently  raised  by  a 
Teamsters  Union  Local  with  the  NLRB. 
The  Teamsters  Union  Local  alleged  that 
the  Exchange's  prior  arbitration  policy 
interfered  with  rights  guaranteed  by  the 
National  Labor  Relations  Act  by 
prohibiting  employees  from  filing  and 
pursing  charges  with  the  NLRB.  While 
the  Exchange  has  never  interpreted  its 
arbitration  rules  to  preclude  employees 
of  members  or  member  organizations 
from  pursuing  such  charges,  the 
Exchange  determined  it  would  resolve 
the  issue  by  amending  Exchange  Rule 
347  to  codify  the  existing  Exchange 
interpretation. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,*'  and  in  particular,  with  the 
requirements  of  Section  6(b)(5)." 
Specifically,  the  Commission  finds  that 
clarifying  the  rights  of  employees  to 
bring  employment-related  claims  before 
the  EEOC,  NLRB,  or  any  state  or  local 
anti-discrimination  agencies  serves  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect  the 
public  interest.  The  proposed  rule 
change  ensiu-es  that  employees, 
members  and  member  organizations 
have  a  fair  and  impartial  fonun  for  the 
resolution  of  their  disputes. 

By  changing  its  rule,  the  Exchange 
codifies  its  current  interpretation  of 
Exchange  Rule  347  to  provide  that 
Exchange  Rules  are  not  intended  to,  and 
should  not  be  construed  to  prohibit 
employees  from  bringing  employment- 
related  claims  against  members  or 
member  organizations  before  the  EEOC, 
NLRB,  or  any  state  or  local  anti- 
discrimination agencies.  This 
interpretation  is  consistent  with  the 
Exchange's  recent  amendment  to  Rule 
347,  which  excluded  claims  of 


i"  17  CFR  20O.3a-3(a)(12). 

'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  41151 
(March  10,  1999)  64  FR  13460. 

^  See  Exchange  Rules  347  and  600.  Under  the 
Exchange's  Rules,  discrimination  claims  are  eligible 


for  Exchange  arbitration  only  where  the  parties 
have  agreed  to  arbitrate  the  claim  after  it  has  arisen. 

'  The  Commission  notes  that  the  amendment 
should  not  affect  the  obligation,  under  NYSE  rules, 
of  Exchange  members  of  their  employees  to 
arbitrate  claims  brought  by  customers  against  them. 

*In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f}. 

'15U.S.C.  78F(b)(5). 


employment  discrimination  from 
arbitration  unless  the  parties  have 
agreed  to  arbitrate  the  claim  after  it  has 
arisen." 

Under  the  Act,  self-regulatory 
organizations  ("SROs")  like  the 
Exchange  are  assigned  rulemaking  and 
enforcement  responsibilities  to  perform 
their  role  in  regulating  the  securities 
industry  for  the  protection  of  investors 
and  other  related  piu-poses.  Pursuant  to 
Section  19(b)(2)  of  the  Act,'<  the 
Commission  is  required  to  approve  an 
SRO  rule  change  like  the  Exchange's  if 
it  determines  that  the  proposal  is 
consistent  with  applicable  statutory 
standards.  10  These  standards  include 
Section  6(b)(5)  of  the  Act,' '  which 
provides  that  the  Exchange's  rules  must 
be  designed  to,  among  other  things, 
"promote  just  and  equitable  principles 
of  trade"  and  "protect  investors  and  the 
public  interest." 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-NYSE-99- 
04)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '■■• 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-11362  Filed  5-5-99;  8:45  am) 

BILUNG  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  1  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  1  Advisory 
Council,  located  in  the  geographical 
area  of  Augusta,  will  hold  a  public 
meeting  at  10:00  a.m.  on  Wednesday, 
May  26th,  1999  at  the  Augusta  Civic 
Center,  Civic  Center  Drive,  Augusta, 
Maine,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Marv  McAlenev,  District  Director,  U.S. 


*  See  Securities  Exchange  Act  Release  No.  40858 
(December  29.  1998)  64  FR  1051  (Januarv  7.  1999). 

« 15  U.S.C.  78s(b)(2). 

'"The  Commission  oversees  the  arbitration 
programs  of  the  SROs,  including  the  Exchange's, 
through  inspections  of  the  SRO  facilities  and  the 
review  of  SRO  arbitration  rules.  Inspections  are 
conducted  to  identify  areas  where  procedures 
should  be  strengthened,  and  to  encourage  remedial 
steps  either  through  changes  in  administration  or 
through  the  development  of  rule  changes 

«>  15  U.S.C.  78ftb)(5). 

>M5  U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 
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External  Affairs. 

99-11307  Filed  5-5-99;  8:45  am] 
IMME  802S-01-P 


TENNE  SSEE  VALLEY  AUTHORITY 

Papen  rorfc  Reduction  Act  of  1995,  as 
Amenc  ed  by  Pub.  L  104-13;  Proposed 
Collecvon;  Comment  Request 

April  Zi,  1999. 

AGENCY:  Tennessee  Valley  Authority. 

ACTIONS  Proposed  collection;  comment 

request. 

SUMMARY:  The  proposed  infonnation 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Bujdget  (OMB)  for  review,  as 
requirad  by  the  Paperwork  Reduction 
Act  of  ^995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authoitty  is  soliciting  public  comments 
on  thisjproposed  collection  as  provided 
by  5  CFR  1320.8(d)(1).  Requests  for 
information,  including  copies  of  the 
information  collection  proposed  and 
supporiing  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officerj  Wilma  H.  McCauley,  Tennessee 
ValleyWuthority,  1101  Market  Street 
(WR  4C  J.  Chattanooga,  Tennessee 
37402-2801;  (423)  751-2523. 

Comi  nents  should  be  sent  to  the 
Agencj  Clearance  Officer  no  later  them 
July  6,  1999. 

SUPPLBMENTARY  INFORMATION:  Type  of 
request  Regular  submission,  proposal  to 
extend  (without  revision  a  currently 
approved  collection  of  information 
(OMB  (jontrol  number  3316-0016). 

Titlenf  Information  Collection: 
Farmer!  Questionnaire- vicinity  of 
Nuclea  •  Power  Plants. 

Freqi  lency  of  Use:  On  occasion. 

Type^of  Affected  Public:  Individuals 
or  hou^holds,  and  farms. 

Smoi  I  Business  or  Organizations 
Affecte  d:  No. 

Fede  -al  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Respon  ses:  300. 

Estimated  Total  Annual  Burden 
Hours:  150. 

Estin  tated  Average  Burden  Hours  Per 
Resporse:  .5. 

Neec  For  and  Use  of  Information: 
This  survey  is  used  to  locate,  for 
monito  ring  purposes,  rural  residents, 
home  gardens,  and  milk  animals  within 
a  five  r  lile  radius  of  a  nuclear  power 
plant. '  'he  monitoring  program  is  a 


mandatory  requirement  of  the  Nuclear 

Regulatory  Commission  set  out  in  the 

technical  specifications  when  the  plants 

were  licensed.  ~ 

William  S.  Moore, 

Senior  Manager,  Administrative  Services. 

[PR  Doc.  99-11414  Filed  5-5-99;  8:45  am) 

8ILUNG  CODE  8120-08-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Countries  That  Deny 
Adequate  Protection,  or  IMarket 
Access,  for  Intellectual  Property  Rights 
Under  Section  182  of  ttie  Trade  Act  of 
1974 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Identification  of  coimtries  that 
deny  adequate  protection  for 
intellectual  property  rights  or  market 
access  for  persons  who  rely  on 
intellectual  property  protection. 

summary:  The  United  States  Trade 
Representative  (USTR)  is  directed  by 
section  182  of  the  Trade  Act  of  1974,  as 
amended  (the  Trade  Act)  (19  U.S.C. 
2242),  to  identify  those  foreign  countries 
that  deny  adequate  and  effective 
protection  of  intellectual  property  rights 
or  deny  fair  and  equitable  market  access 
to  United  States  persons  that  rely  upon 
intellectual  property  protection,  and 
those  foreign  countries  determined  to  be 
priority  foreign  countries.  These 
identifications  must  be  made  within  30 
days  of  the  date  on  which  the  emnual 
report  is  submitted  to  Congressioned 
committees  under  section  181(b)  of  the 
Trade  Act.  They  are  presented  below. 
DATES:  These  identifications  took  place 
on  April  30,  1999. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington.  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Burcky,  Director  for  Intellectual 
Property,  (202)  395-6864,  Andrew 
Bowen,  Deputy  Director  for  Intellectual 
Property,  (202)  395-6864,  or  Geralyn  S. 
Ritter,  Assistant  General  Counsel  (202) 
395-6800. 

SUPPLEMENTARY  INFORMATION:  Section 
182  of  the  Trade  Act  requires  the  USTR 
to  identify  within  30  days  of  the 
publication  of  the  National  Trade 
Estimates  Report  all  trading  partners 
that  deny  adequate  and  effective 
protection  of  intellectual  property  rights 
or  deny  fair  and  equitable  market  access 
to  United  States  persons  that  rely  upon 
intellectual  property  protection.  Those 
countries  that  have  the  most  onerous  or 
egregious  acts,  policies,  or  practices  that 


have  the  greatest  adverse  impact  (actual 
or  potential)  on  the  relevant  United 
States  products  must  be  identified  as 
"priority  foreign  countries,"  unless  they 
are  entering  into  good  faith  negotiations 
or  are  making  significant  progress  in 
bilateral  or  multilateral  negotiations  to 
provide  adequate  and  effective 
protection  for  intellectual  property 
rights.  In  identifying  countries  in  this 
manner,  the  USTR  is  directed  to  take 
into  account  the  history  of  intellectual 
property  laws  and  practices  of  the 
foreign  country,  including  any  previous 
identifications  as  a  priority  foreign 
country,  and  the  history  of  efforts  of  the 
United  States,  and  the  response  of  the 
foreign  country,  to  achieve  adequate  and 
effective  protection  and  enforcement  of 
intellectual  property  rights.  In  making 
these  determinations,  the  USTR  must 
consult  with  the  Register  of  Copyrights, 
the  Commissioner  of  Patents  and 
Trademarks,  other  appropriate  officials 
of  the  Federal  Government  and  take  into 
account  information  from  other  sources 
such  as  information  submitted  by 
interested  persons. 

On  April  30,  1999,  the  USTR 
identified  53  trading  partners  as  failing 
to  provide  adequate  and  effective 
intellectual  property  protection  and  fair 
and  equitable  market  access  to  persons 
who  rely  on  such  protection.  In 
addition,  China  and  Paraguay  will  be 
subject  to  continued  monitoring  under 
section  306  of  the  Trade  Act. 

Sixteen  trading  peulners  were  placed 
on  the  administratively-created 
"priority  watch  list,"  including 
Argentina,  the  Dominican  Republic, 
Egypt,  the  European  Union,  Greece, 
Guatemala,  India,  Indonesia,  Israel, 
Italy,  Kuwait,  Macao,  Peru,  Russia, 
Turkey  and  Ukraine.  Of  these  countries, 
at  least  Israel  and  Kuwait  will  be  subject 
to  an  interim  review  in  1999.  Thirty- 
seven  countries  were  placed  on  the 
special  301  "watch  list,"  including 
Australia,  Belarus,  Bolivia,  Brazil, 
Canada,  Chile,  Colombia,  Costa  Rica, 
Czech  Republic.  Denmark,  Ecuador, 
Himgary,  Ireland,  Jamaica,  Japan, 
Jordan,  Korea,  Lebanon,  Mexico,  New 
Zealand,  Oman,  Pakistan,  the 
Philippines,  Poland,  Qatar,  Romania, 
Saudi  Arabia,  Singapore,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
U.A.E.  (United  Arab  Emirates),  Uruguay, 
Venezuela,  and  Vietnam.  Of  these,  at 
least  Colombia,  the  Czech  Republic, 
Korea,  Poland  and  South  Africa  will  be 
subject  to  interim  reviews  during  the 
coming  year.  The  USTR  also  announced 
that  Malaysia  and  Hong  Kong  would  be 
subject  to  out-of-cycle  reviews  in 
September  1999.  Finally,  the  USTR 
announced  the  initiation  of  WTO 
dispute  settlement  cases  against 
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Argentina,  Canada  the  European  Union 

for  violations  of  the  Agreement  of 

Trade-Related  Aspects  of  Intellectual 

Property  Rights  (TRIPS). 

Claude  Burcky, 

Director  of  Intellectual  Property. 

[FR  Doc.  99-11425  Filed  5-5-99;  8:45  am] 
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OFFICE  OF  THE  UMTED  STATES 
TRADE  REPHESENTATIVE 

Report  on  Trade  ExiMmsiefi  Prioritios 
Pursuant  to  Executive  Order  13116 
("Super  301") 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

summary:  Notice  if  hereby  given  that  the 
United  States  Trade  Representative 
(USTR)  has  submitted  the  report  on 
United  States  trade  expansion  priorities 
published  herein  to  the  Committee  on 
Finance  of  the  United  States  Senate  and 
Committee  on  Ways  and  Means  of  the 
United  States  House  of  Representatives 
pursuant  to  the  provisions  (commonly 
referred  to  as  "Super  301")  set  forth  in 
Executive  Order  No.  13116  of  March  31, 
1999. 

DATES:  The  report  was  submitted  on 
April  30,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Demetrios  Marantis,  Assistemt  General 
Counsel,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  N.W., 
Washington,  DC  20508,  202-395-3581. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  USTR  report  is  as  follows. 

Identification  of  Trade  Expansion 
Priorities  Pursuant  to  Executive  Order 
13116 

Last  month,  the  United  States  Trade 
Representative  (USTR)  released  the 
President's  1999  Trade  Policy  Agenda 
and  tlie  1999  National  Trade  Estimate 
Report  on  Foreign  Trade  Barriers  (NTE 
Report).  This  report  builds  on  the  prior 
two  reports  and  is  submitted  pursuant 
to  Executive  Order  13116  of  March  31, 
1999.  The  "Super  301"  provisions  of  the 
Executive  Order  cTirect  the  USTR  to 
review  U.S.  trade  expansion  priorities 
and  identify  priority  foreign  country 
practices,  the  elimination  of  which  is 
likely  to  have  the  most  significant 
potential  to  increase  United  States 
exports,  either  directly  or  through  the 
establishment  of  a  beneficial  precedent. 

I.  Trade  Expansion  Priorities  and 
Priority  Foreign  Country  Practices 

In  preparing  this  report,  USTR  has 
reviewed  the  1999  Trade  Policy  Agenda 
to  identify  U.S.  trade  expansion 


priorities  and  the  1999  NTE  Report  and 
public  comments  submitted  to  USTR  to 
assess  foreign  country  practices  that  we 
seek  to  eliminate.  Based  on  this  review, 
USTR  has  determined  that  the  U.S. 
trade  expansion  priorities  include  the 
launching  of  a  new,  multilateral  round 
of  global  trade  negotiations;  ensuring 
that  WTO  Members  fully  implement 
existing  commitments;  ongoing  strategic 
enforcement  of  U.S.  rights  under 
bilateral,  regional,  and  multilateral  trade 
agreements  and  imd^  U.S.  trade  laws; 
and  integrating  China  and  other 
economies  into  the  world  trading 
system.  The  USTR  is  not  identifying  any 
"priority  foreign  country  practices" 
within  die  meaning  of  the  Executive 
Order  at  this  time,  but  does  find  that  a 
nimiber  of  practices  warrant  the 
initiation  of  WTO  dispute  settlement 
proceedings  or  other  actions  in  the 
context  of  our  bilateral  trade 
relationships. 

A.  The  Third  Ministerial  Conference 
and  the  New  Round 

Ambassador  Charlene  Barshefsky,  the 
United  States  Trade  Representative,  will 
chair  die  WTO's  Third  Ministerial 
Conference  in  Seattle,  Washington. 
November  30 — December  3,  1999.  The 
event,  which  will  be  the  largest  trade 
meeting  ever  held  in  the  United  States, 
will  set  the  agenda  for  the  WTO  for  the 
next  decade  and  laiuich  a  new  roimd  of 
global  trade  negotiations.  The 
Administration  has  engaged  in  an 
extensive  consultative  process  to 
develop  this  agenda,  involving  the 
broadest  range  of  citizens  concerned 
about  trade.  Broadly  speaking,  the 
agenda  will:  set  a  negotiating  agenda 
and  work  program;  provide  for 
institutional  reform,  including 
transparency,  and  ensure  that  the  WTO 
will  continue  to  be  a  forum  for  on-going 
trade  liberalization  and  reform,  by 
delivering  results  at  Seattle. 

At  the  meeting.  Trade  Ministers  fitjm 
around  the  world  will  focus  on  the 
important  issues  facing  the  trading 
system  and  the  new  economy  of  the  21st 
centiiry.  As  a  starting  point,  the  United 
States  joins  other  nations  in 
emphasizing  the  important  issue  of 
implementation  of  existing 
agreements — from  agriculture  to  textiles. 
As  we  approach  January  1,  2000,  the 
majority  of  transition  periods  in  the 
Agreements  on  Trade-Related  Aspects  of 
Intellectual  Property  Rights  (TRIPS), 
Trade-Related  Investment  Measures 
(TRIMS),  and  Customs  Valuation  will 
expire  for  most  developing  countries. 
Ensuring  compliance  with  these 
Agreements  will  be  an  important  feature 
of  our  work  as  we  shape  the  WTO's 
forward  agenda. 


Beyond  implementatioa,  the 
negotiations,  to  begin  in  early  2000,  will 
be  comprised  of  a  new  round  of 
liberalization  commitments  in  services 
trade,  a  new  phase  in  agriculture  pohcy 
reform  and  market-opening 
undertakings,  and  other  negotiations  on 
topics  to  be  agreed  at  the  meeting, 
possibly  a  new  round  of  industrial  tariff 
and  non-tariff  negotiations.  Certain 
Members  have  also  identified  foreign 
direct  investment  and  competition 
policy  as  possible  topics  for  negotiation. 
The  important  relationship  of  trade  and 
the  environment,  as  identified  in 
President  Clinton's  May  1998  address 
before  the  WTO,  is  an  area  that  will 
require  further  work  in  the  WTO,  as  will 
forging  the  consensus  on  addressing 
trade  and  labor. 

Launching  the  round  will  also  require 
attention  to  institutional  improvements 
within  the  WTO  to  facilitate  trade,  to 
improve  the  participation  of  less 
developed  economies  in  the  world 
economy,  and  to  coordinate  effectively 
with  other  international  bodies  such  as 
die  IMF  and  World  Bank.  The  United 
States  seeks  to  strengthen  public 
confidence  in  the  WTO  as  an  institution 
by  improving  its  transparency  and 
openness,  particularly  in  WTO  dispute 
setUement  proceedings,  including  the 
review  of  the  system  that  is  to  be 
completed  before  the  Seattle  meeting. 
Civil  society  must  be  able  to  contribute 
to  the  work  of  the  WTO,  to  ensure  both 
that  the  WTO  hears  many  points  of  view 
including  those  from  business,  labor, 
environmental,  consumer  and  other 
groups,  and  that  its  work  will  rest  on  the 
broadest  possible  consensus. 

Finally,  the  U.S.  vision  for  the  new 
round  requires  that  we  set  an  agenda 
that  accommodates  rapid  technological 
developments  and  addresses  the 
broadest  range  of  concerns.  The 
Ministerial,  and  the  time  prior  to  the 
meeting  itself,  provide  the  United  States 
the  opportunity  to  showcase  the 
relevance  of  the  WTO  to  the  information 
revolution,  the  development  of 
electronic  commerce,  and  other  rapidly 
changing,  high-technology  fields.  We 
seek  to  reach  agreements  expanding  the 
product  coverage  in  the  landmark 
Information  Technology  Agreement 
(ITA)  and  expand  on  the  1998 
Ministerial  Declaration  on  Electronic 
Commerce  which  calls  on  WTO 
Members  to  refrain  from  imposing 
customs  duties  on  electronic 
transmissions.  We  also  intend  to 
strengthen  the  system  to  contribute  to 
the  Administration's  wider  policy  of 
eradicating  the  potential  for  bribery  dnd 
corruption  and  promoting  economic 
efficiency,  by  completing  an  agreement 
on  transparency  in  government 
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implementation  of  existing  WTO 
is  critical  to  ensuring  that 
States  achieves  the  full 
of  what  it  bargained  for  in  the 
Round  of  multilateral  trade 
as  well  as  to  maintaining 
confidence  in  an  open  trading 
and  building  public  support  for 
round  of  negotiations.  There  are 
aspects  of  WTO 
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Drimary  means  of  enforcing  WTO 
commitments  that  have  entered  into 
the  WTO  dispute  settlement 
mechahism,  which  is  discussed  in 
detail  below.  In  the  coming 

one  of  USTR's  top  priorities 
to  focus  on  Members' 
preparations  for  the  phase-in  by  Jcmuary 
1,  2000  of  commitments  in  three  critical 
areas: 

Intellectual  Property  Protection — 
eveloping  country  members  are 
to  implement  most  of  their 
commitments  imder  the  Agreement  on 

delated  Aspects  of  Intellectual 
Proper|y  Rights  (TRIPS)  by  the  end  of 
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•  Ci  stoms  Valuation — More  than  50 
countr  es  are  required  to  fully 
implerient  the  obligations  of  the 
Agreei  lent  on  Customs  Valuation — a 
critica  obligation  in  realizing  market 
access  Full  and  effective 
implei  lentation  of  this  Agreement  will 
head  off  disputes  in  the  future.  The 


United  States  is  edso  concerned  about 
implementation  of  existing  customs 
valuation  obligations,  which  is 
discussed  in  further  detail  below. 

•  Trade  Related  Investment  Measures 
(TRIMs)— December  31,  1999,  is  the 
deadline  established  in  the  TRIMs 
Agreement  for  developing  coimtries  to 
eliminate  measures  which  they  notified 
as  inconsistent  with  the  TRIMs 
Agreement.  Throughout  the  remainder 
of  1999,  the  United  States  will  be 
monitoring  steps  taken  by  those 
countries  due  to  come  into  compliance 
by  this  deadline,  and  will  be  prepared 
to  bring  dispute  settlement  cases  for 
measures  which  have  not  been  removed 
by  the  agreed  deadline. 

In  addition,  USTR  will  work 
bilaterally  and  within  the  Council  for 
Trade  in  Services  to  ensure  the  full 
implementation  of  Members' 
commitments  under  the  Fourth  Protocol 
to  the  General  Agreement  on  Trade  in 
Services  (GATS),  i.e.,  the  Basic  Telecom 
Agreement,  which  entered  into  force  on 
February  5. 1998.  and  the  Fifth  Protocol 
to  the  GATS,  i.e.,  the  Financial  Services 
Agreement,  which  entered  into  force  on 
March  1,  1999.  The  United  States  will 
continue  to  insist  that  all  countries  that 
failed  to  meet  the  deadline  for 
acceptance  of  these  two  agreements 
bring  their  commitments  into  force  as 
soon  as  possible.  For  the  Basic  Telecom 
Agreement,  those  countries  are:  Brazil, 
Dominica,  Guatemala,  Papua  New 
Guinea,  and  the  Philippines.  For  the 
Financial  Services  Agreement,  those 
countries  are:  Australia,  Bolivia,  Brazil, 
Bulgaria,  Costa  Rica,  Dominican 
Republic,  El  Salvador,  Luxembourg, 
Ghana,  Honduras,  Jamaica,  Kenya, 
Nigeria,  Nicaragua,  the  Philippines, 
Poland,  Slovenia,  and  Uruguay. 

USTR  will  continue  to  use  WTO 
committees  and  bilateral  mechanisms  to 
address  implementation  issues.  For 
example,  the  United  States  will  work 
through  the  WTO  Committee  on 
Agriculture  to  seek  compliance  with  the 
various  obligations  under  the 
Agriculture  Agreement,  including  those 
on  tariff- rate  quotas,  domestic  support 
and  export  subsidies.  Likewise,  the 
United  States  will  be  vigilant  in  its 
enforcement  of  textile  quotas  and 
implementation  of  textile  market  access 
requirements  overseas.  Preventing 
circumvention  is  a  high  priority  as  well. 
Last  year,  we  reached  an  important  new 
agreement  with  Hong  Kong  on  measures 
to  improve  information-sharing  and 
strengthen  cooperation  to  prevent 
circumvention,  and  we  are  working 
with  Macau,  China  and  others  on 
similar  initiatives. 

In  addition,  we  will  continue  to  work 
with  other  WTO  Members  imder  the 


aegis  of  the  Committee  on  Antidumping 
Practices  and  its  Ad  Hoc  Group  on 
Implementation  to  secure  better 
adherence  to  WTO  rules  and  procedures 
governing  the  conduct  of  antidimiping 
investigations  and  administrative 
reviews.  The  increased  use  of  these 
remedies  by  a  growing  number  of  WTO 
Members  with  different  legal  systems 
and  levels  of  experience  poses  special 
challenges  to  U.S.  exporters.  The  United 
States  expects  strict  compliance  with 
the  WTO  Antidumping  Agreement's 
substantive  obligations,  as  well  as  its 
rules  which  guarantee  transparency  and 
due  process,  so  that  these  remedies  can 
remain  a  fair  yet  effective  complement 
to  ongoing  trade  liberalization. 

C.  Strategic  Enforcement  of  WTO  Rights 
and  U.S.  Trade  Laws 

One  of  this  Administration's  top  trade 
expansion  priorities  is  vigorous 
monitoring  and  enforcement  of  trade 
agreements,  which  includes  the  active 
use  of  the  WTO  dispute  settlement 
process  and  strategic  application  of  U.S. 
trade  laws. 

1.  WTO  Dispute  Settlement  Process 

Since  the  WTO's  creation  in  1995,  the 
United  States  has  filed  more 
complaints — 44  to  date — than  any  other 
WTO  Member  and  has  participated  as  a 
third  party  in  a  number  of  other  cases. 
Our  overall  record  of  success  is  very 
strong.  We  have  prevailed  in  22  of  the 
24  U.S.  complaints  acted  upon  so  far, 
either  by  successful  settlement  or  panel 
victory.  These  favorable  rulings  and 
settlements  have  involved  an  array  of 
sectors  within  the  fields  of 
manufacturing,  agriculture,  services, 
and  intellectual  property. 

a.  WTO  Disputes 

As  a  result  of  this  year's  review  of  its 
trade  expansion  priorities,  and  its 
monitoring  of  compliance  with  U.S. 
trade  agreements,  the  Administration 
will  take  the  following  actions  to 
enforce  U.S.  rights  under  those 
agreements: 

EU — Avionics.  The  United  States  will 
request  WTO  consultations  with  the 
European  Union  (EU)  on  French 
government  subsidies  for  avionics 
equipment  under  the  WTO  Agreement 
on  Subsidies  and  Coimtervailing 
Measures.  In  an  effort  to  displace  U.S.- 
sourced  flight  management  systems,  the 
French  government,  with  European 
Commission  approval,  has  agreed  to 
grant  140  million  French  francs 
(approximately  40  percent  of  the 
projected  costs)  between  1997-1999  for 
a  project  involving  Sextant  Avionique  of 
France  and  Smiths  Industries  of  the 
United  Kingdom  to  jointly  develop  a 
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new  flight  management  system  adapted 
to  Airbus  aircraft.  The  aid  takes  the  form 
of  a  "reimbursable  advance  payment"  to 
be  repaid  on  a  percentage  of  sales  of  the 
new  system:  however  no  repayment  is 
required  if  the  program  is  unsuccessful. 

India— Auto  TRIMs.  The  United 
States  will  request  WTO  consultations 
with  India  on  its  new  auto  policy.  Last 
year,  India  implemented  new  measures 
governing  investments  in  the 
automotive  industry.  All  new  and 
existing  firms  wishing  to  operate  auto 
manufacturing  investments  in  India  are 
required  to  sign  a  standardized 
agreement  with  the  Goverrmient  of  India 
that  contains  local  content  and  foreign 
exchange  balancing  requirements.  The 
Indian  program  would  inhibit  the  free 
flow  of  trade  and  investment  and  is 
inconsistent  with  India's  obligations 
under  the  WTO  Agreement  on  Trade- 
Related  Investment  Measures  (TRIMs). 
According  to  the  American  Automobile 
Manufacturers  Association  (AAMA)  the 
approximate  size  of  the  vehicle  market 
in  India  in  1998  was  604,000  units.  A 
large  portion  of  vehicles  sold  in  India 
are  produced  locally.  Auto  parts  sales 
into  India  are  also  reduced  by  these 
measures. 

Korea — Barriers  to  the  Import  and 
Distribution  of  Foreign  Beef.  In  response 
to  a  1989  GATT  panel  ruling,  Korea 
agreed  to  phase  out  its  import 
restrictions  on  beef.  However,  Korea 
simply  replaced  its  ban  with  a 
temporary  quota  and  comprehensive 
restrictions  on  the  ability  to  import  and 
distribute  beef,  including  a  requirement 
that  imported  beef  be  sold  in  separate 
retail  establishments.  These  and  other 
barriers  prevented  U.S.  exporters  from 
fully  utilizing  the  1997  and  1998 
minimum  market  access  commitments 
Korea  had  made  for  beef.  In  1998,  the 
underfill  of  Korea's  beef  import  quota 
was  approximately  60  percent. 

The  U.S.  Government  has  worked  to 
establish  a  market-driven  beef  import 
system  in  Korea  by  seeking  the 
elimination  of  Korean  Government 
measures  that  impede  the  entry  and 
distribution  of  foreign  beef.  In 
September  and  November  1998,  the  U.S. 
and  Korean  Governments  held  two 
rounds  of  talks,  and  convened  again  in 
January  1999,  in  an  attempt  to  conclude 
an  agreement  providing  for  liberalized 
beef  trade.  In  the  absence  of  an 
agreement,  the  United  States  requested 
WTO  dispute  settlement  consultations 
on  February  1,  1999.  On  Aprfl  28,  the 
United  States  requested  the 
establishment  of  a  WTO  dispute 
settlement  panel  on  Korea's  beef  import 
and  distribution  system  after  WTO 
consultations  held  on  March  11  and  12 
failed  to  resolve  the  U.S.  concerns. 


Customs  Practices:  The  benefits  of 
market  access  conunitments  are 
undermined  when  countries  engage  in 
certain  customs  practices,  such  as  the 
use  of  minimum  reference  prices  to 
determine  the  customs  value  of  an 
imported  good.  The  WTO  Customs 
Valuation  Agreement  (CVA)  stipulates 
that  the  transaction  price  is  the  primary 
basis  for  customs  valuation 
determinations,  and  the  U.S. 
Government  is  working  to  ensure  that 
countries  comply  fully  with  their 
obligations  under  the  CVA.  We  are 
actively  pursuing  the  issue  of  reference 
prices  in  the  WTO  Committee  on 
Customs  Valuation  and  are  closely 
examining  reports  of  non-compliance 
with  CVA  commitments,  particularly  in 
those  coiui tries  with  current  obligations, 
such  as  Brazil,  India  and  Mexico.  We 
are  soliciting  additional  information  on 
these  practices  and.  as  appropriate,  will 
subsequently  pursue  dispute  settlement 
consultations  with  the  relevant 
countries  that  do  not  satisfactorily 
address  these  concerns. 

b.  Dispute  Settlement  Rules 

USTR's  review  of  trade  expansion 
priorities  has  shown  that,  while  the 
WTO  dispute  settlement  system 
generally  works  well,  improvements  in 
the  rules  governing  compliance  with 
panel  and  Appellate  Body  reports  are 
necessary.  The  EU's  failure  to 
implement  a  WTO-consistent  banana 
regime  following  WTO  dispute 
settlement  proceedings,  and  its 
impending  failure  to  eliminate  its 
import  ban  on  meat  produced  with 
hormones,  illustrate  how  a  Member  that 
fails  to  implement  WTO  dispute 
settlement  rulings  can  continue  causing 
harm  to  U.S.  exporters  for  an  extended 
period  of  time.  The  United  States  is 
seeking  improvements  in  the  rules 
governing  implementation  of  panel  and 
Appellate  Body  reports  in  the  context  of 
this  year's  review  of  the  WTO  Dispute 
Settlement  Understanding  (DSU),  and 
there  is  ongoing  review  regarding  other 
possibilities  for  improvement. 

In  the  interim,  we  will  continue  to 
exercise  our  rights  to  suspend 
concessions  with  respect  to  the  trade  of 
a  Member  that  fails  to  implement  WTO 
recommendations.  On  April  19,  the 
United  States  suspended  concessions  in 
the  amount  of  $191.4  million  against  the 
EU  because  of  its  failure  to  implement 
a  WTO-consistent  banana  regime.  USTR 
is  now  preparing  to  take  similar  action 
against  EU  imports  if  the  EU  does  not 
implement  WTO  findings  against  its 
meat  import  ban  by  May  13,  1999, 
which  is  the  deadline  for 
implementation  in  that  dispute. 


2.  U.S.  Trade  Laws 

The  U.S.  trade  laws  are  a  vitally 
important  means  of  ensuring  respect  for 
U.S.  rights  and  interests  in  trade.  We 
will  continue  to  challenge  aggressively 
market  access  barriers  abroad  using 
Section  301,  Special  301,  Section  1377. 
Super  301  and  Title  VII '  to  open  foreign 
markets  and  ensure  fair  treatment  for 
our  goods  and  services,  protect  U.S. 
intellectual  property  rights,  and  ensure 
compliance  with  telecommunications 
agreements.  These  provisions  work  in 
tandem  with  dispute  settlement 
procedures,  and  also  assist  us  in 
completing  and  enforcing  agreements 
with  trading  partners  that  are  not  WTO 
Members  or  in  areas  not  covered  by 
WTO  rules.  In  addition,  this 
Administration  is  fully  committed  to 
using  U.S.  antidumping,  countervailing 
duty,  and  safeguards  laws  and  will 
insist  that  America's  trading  partners 
plav  by  the  rules. 

Section  301:  On  April  29,  USTR 
initiated  an  investigation  under  Section 
301  of  the  Trade  Act  of  1974,  as 
amended,  regarding  Canadian 
regulations  affecting  tourism  in  the  U.S.- 
Canada border  region.  Measures 
maintained  by  the  Province  of  Ontario 
generally  prohibit  U.S.  fishermen  from 
keeping  the  fish  they  catch  on  lakes 
lying  across  the  Minnesota-Ontario 
border  if  the  U.S.  fisherman  does  not 
spend  the  night  in  an  Ontario 
commercial  establishment  or  otherwise 
contribute  to  the  Ontario  tourist 
industry.  Canadian  federal  measures 
impose  work  permit  requirements  on 
U.S.  fishing  guides  who  conduct  tours 
on  those  lakes.  These  measures 
discriminate  in  favor  of  Canadian  tourist 
establishments. 

Special  301 :  Through  the  Special  301 
process,  USTR  systematically  monitors 
levels  of  intellectual  property  protection 
around  the  world.  Each  year,  USTR 
identifies  those  foreign  countries  that 
deny  adequate  and  effective  protection 
of  intellectual  property  rights  or  fair  and 
equitable  market  access  for  U.S.  persons 
that  rely  on  intellectual  property 
protection.  As  a  result  of  the  1999 
Special  301  review,  USTR  placed  17 
trading  partners  on  the  "Priority  Watch 
List"  and  37  trading  partners  on  the 
"Watch  List",  and  announced  the 
initiation  of  WTO  dispute  settlement 


'  These  provisions  can  be  found  in:  Sections  301- 
310  of  the  Trade  Act  of  1974  ("Section  301  ■); 
Section  182  of  the  Trade  Act  of  1974  ("Special 
301");  and  Section  1377  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  ("Section  1377").  The 
procedures  set  forth  in  Section  310  of  tht;  Trade  Act 
of  1974  ("Super  301")  and  Title  VII  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988  ("Title  VII") 
were  re-instituted  by  Executive  Order  13116  of 
March  31, 1999. 
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procee  iings  involving  Argentina, 
Canadi  and  the  European  Union.  See 
USTR ,  Vnnounces  Results  of  Special  301 
Review  ,  released  April  30,  1999,  for 
further  information  concerning  the 
protection  of  U.S.  intellectual  property 
rights. 

Section  1377:  This  year's  review, 
which  was  completed  on  March  30, 
1999,  f  jcused  on  compliance  with  the 
WTO  B  asic  Telecommunications 
Agreen  lent  by  WTO  Members, 
particu  larly  the  EU,  Mexico,  Japan  and 
Germany.  The  review  indicated  that  the 
WTO  a  jreement  has  increased  market 
access  or  U.S.  telecommunications 
companies  in  foreign  markets,  but  that 
ongoin  5  enforcement  of  the  agreement  is 
needec  to  ensxue  continued  growth  in 
world-  vide  competition  for 
telecoii  ununications  services.  See  USTR 
Press  F  elease  99-29,  March  30,  1999  for 
further! information  on  this  year's  1377 
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VII:  The  Title  VII  report  gives 
1  he  means  to  identify  foreign 
countries  that  have  failed  to  comply 

ir  obligations  under  the  WTO 
Agreen^ent  on  Government  Procurement 
),  Chapter  10  of  NAFTA,  or  other 
agreemients  relating  to  government 
procursment;  or  otherwise 
discriniinated  against  U.S.  products  and 

when  making  government 
purcha  ses.  In  addition,  USTR  is  directed 
a  number  of  other  factors  in 
its  determination  of  whether  to 
a  country  in  the  Title  VII  report. 
VII  report,  released 
simultaneously  with  this  report  and  the 

301  report,  builds  upon  the 
inform  ition  found  in  the  President's 

TVade  Policy  Agenda  and  the  1999 
on  Foreign  Trade  Barriers 
be  more  flexible  and  effective 
achi  jving  its  goal  of  eliminating 
jrocurement  practices.  In  the 
VII  has  been  a  useful  and 
tool  in  challenging  foreign 
govemhients'  procurement  barriers.  For 
on  this  year's  report,  see  Title  VII 
released  on  April  30,  1999. 
;  It  is  critically  important  that  we 
e  free  and  fair  trade  abroad  and 
effectively  enforce  our  trade 
order  to  give  Americans  the 
( ince  needed  to  keep  our  markets 
response  to  the  substantial 
in  U.S.  steel  imports  beginning 
1998,  the  Administration 
respon  Jed  with  a  comprehensive  and 
set  of  actions  which  were 
tlined  in  the  President's  Steel  Report 
(]ongress  of  January  7,  1999. 
to  these  measures,  steel  imports 
drop  after  November  1998.  The 
istration  is  committed  to 
aggress  ively  enforcing  U.S.  trade  law  to 
address  the  adverse  impact  that  unfairly 
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traded  steel  imports  have  on  U.S.  steel 
companies  and  U.S.  jobs.  In  the  report, 
the  Administration  stated  its 
willingness,  if  needed,  to  self-initiate 
trade  cases  with  respect  to  steel  imports 
from  Japan — the  single  largest  source  of 
the  import  surge — if  imports  did  not 
retiim  to  appropriate  pre-crisis  levels. 
With  respect  to  the  antidumping  cases 
filed  by  U.S.  industry  and  workers 
concerning  imports  of  carbon  flat-rolled 
products,  the  Commerce  Department 
expedited  these  investigations  and,  with 
respect  to  imports  from  Japan  and 
Russia,  invoked  the  critical 
circimistances  provision  with  a  view  to 
retroactive  application  of  the 
antidumping  margins.  Additionally,  the 
Administration  invoked,  for  the  first 
time,  the  market  disruption  article  of  the 
1992  U.S.-Russia  Trade  Agreement  to 
negotiate  a  restraint  agreement  on 
imports  into  the  United  States  from 
Russia  of  all  steel  products  not  already 
subject  to  restraints  or  dumping  orders. 

The  Administration  also  expanded 
discussions  on  steel  issues  with  Korea, 
the  third  largest  source  of  the  1 998  steel 
import  surge,  with  the  objective  of 
substantial  progress  toward  eliminating 
Korean  government  involvement  in  the 
steel  sector.  U.S.  industry  has  long- 
standing concerns  with  the  Korean 
government's  support  for  Korean  steel 
producers,  for  example,  through 
directed  lending,  which  has  resulted  in 
uneconomic  steel  capacity  expansions 
in  Korea.  For  example,  the  U.S.  and 
Korean  governments  conducted  an 
exchange  of  letters  in  August  1998  and 
April  1999  regarding  steel. 

These  actions,  grounded  in  U.S.  trade 
law  and  fully  consistent  with  U.S. 
international  obligations,  resulted  in  a 
sharp  reduction  of  unfairly  traded  steel 
imports  beginning  in  December  1998. 
Active  import  monitoring  is  underway 
with  a  view  to  prompt  application  of 
U.S.  trade  laws  should  injurious  import 
growth  resume. 

D.  Integrating  Other  Economies  Into  the 
WTO  System 

The  WTO  is  engaged  in  accession 
negotiations  with  30  separate 
economies,  including  China,  Chinese 
Taipei,  Russia,  Ukraine,  and  Vietnam. 
Their  accession  to  the  WTO  will  make 
the  trading  system  nearly  universal.  It 
will  remove  a  source  of  distortion  and 
frustration  in  trade  for  the  United  States 
and  will  give  the  newly-acceding 
members  a  greater  stake  in  stability  and 
prosperity  beyond  their  borders — thus 
strengthening  peace  in  the  next  century. 
To  support  both  domestic  reform  and 
the  rules  of  the  trading  system,  these 
countries  must  be  brought  into  the  WTO 
on  commercially  meaningful  terms.  The 


result  must  be  enforceable  commitments 
to  open  markets  in  goods,  services  and 
agricultural  products;  transparent,  non- 
discriminatory regulatory  systems;  and 
effective  national  treatment  at  the 
border  and  in  the  domestic  economy. 

In  the  months  to  come,  we  will 
negotiate  intensely  with  all  acceding 
economies,  including  China — the  largest 
prospective  WTO  Member.  We  have 
made  important  progress  with  China  in 
the  past  two  years,  particularly  during 
the  visit  of  Premier  Zhu  Rongji  in  April 
1999,  and  intensive  negotiations  are 
continuing. 

E.  Bilateral/Regional  Trade  Expansion 
Priorities  and  Trade  Practices  of 
Concern 

1.  Africa 

President  Clinton's  Partnership  for 
Economic  Growth  and  Opportunity  in 
Africa,  announced  and  adopted  in  1997, 
established  a  vigorous  U.S.  trade  policy 
approach  toward  sub-Saharan  Africa. 
The  key  objectives  of  the  Partnership 
Initiative  include:  Support  for  economic 
reforms  underway  in  the  region; 
enhanced  U.S. -sub-Saharan  African 
trade  and  investment  ties;  support  for 
Africa's  full  integration  into  the 
multilateral  trading  system;  and  support 
for  sustainable  economic  development. 
The  Partnership  Initiative  dso  aims  to 
strengthen  U.S.  economic  engagement 
with  countries  of  sub-Saharan  Africa. 

USTR  is  also  committed  to  facilitating 
greater  African  integration  into  the 
global  economy  by  helping  African 
nations  and  their  regional  organizations 
develop  greater  capacity  to  expand  trade 
and  investment  protection.  At  the 
recently  concluded  U.S. -Africa 
Ministerial  in  Washington  D.C.,  the 
USTR  underscored  the  resolve  of  the 
United  States  and  Africa  to  build 
capacity  to  promote  broader 
participation  by  African  countries  in  the 
multilateral  trading  system.  Specifically, 
the  United  States  agreed  to  continue 
technical  assistance  workshops  in 
Africa  on  the  WTO.  The  United  States 
and  African  participants  also  agreed  on 
the  need  for  multilateral  institutions  to 
more  effectively  coordinate  and 
cooperate  with  the  WTO  on  trade  and 
investment  issues  affecting  African 
countries  and  to  support  African 
Economic  Community  (AEC)  permanent 
observer  status  in  the  WTO,  pending  the 
decision  of  the  WTO  on  modalities  for 
observership.  African  and  U.S. 
representatives  will  establish  a 
mechanism  for  regular  consultations  on 
WTO  and  related  matters,  in  Geneva 
and  Washington,  as  preparation  for  the 
WTO  Ministerial  advances. 
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USTR  recently  hosted  roundtables 
with  African  Trade  Ministers  on 
mechanisms  to  strengthen  U.S.-Africa 
cooperation  in  the  WTO  and  in  the  GSP 
Program  and  U.S.  market  access 
requirements.  In  1997,  USTR  enhanced 
the  Generalized  System  of  Preferences 
Program  (GSP)  by  adding  over  1,700 
new  tariff  lines  for  least  developed 
countries,  29  of  which  are  in  Africa. 
True  to  President  Clinton's  vision, 
USTR's  unprecedented  engagement 
with  African  countries  has  resulted  in 
trade  agreements,  incentives  for  reform 
and  regional  integration,  and  initiatives 
to  enhance  Africa's  participation  in  the 
global  trading  system. 

2.  Asia— Pacific 

The  Clinton  Administration  has 
developed  a  wide-ranging  program  of 
bilateral,  regional  and  multilateral 
initiatives  to  reduce  barriers  to  U.S. 
exports  of  goods,  services,  and 
investment  in  the  Asia-Pacific  region. 
The  major  trade  policy  priorities  for  this 
important  economic  region  are: 

•  To  harness  the  momentiun  for 
reform  generated  by  the  financial  crisis 
to  promote  economic  recovery  and  the 
type  of  trade  policy  changes  diat  the 
United  States  has  consistently 
advocated:  Enhanced  market  access, 
transparency,  economic  deregulation 
and  investment  decisions  based  upon 
market  disciplines.  Such  trade  policies 
complement  firmly  the  goals  of  financial 
market  stabilization,  as  evidenced  by 
the  strong  emphasis  on  structural  reform 
in  the  International  Financial  Institution 
(IFI)'s  programs.  The  United  States  is 
actively  pursuing  these  objectives  both 
through  bilateral  and  multilateral 
channels,  in  particular,  the  Asia  Pacific 
Economic  Cooperation  (APEC)  forum; 

•  To  realize  the  commitment  of  APEC 
members  to  long-term  trade  and 
investment  liberalization  through 
improved  assessment  and 
implementation  of  individual  and 
collective  APEC  action  plans  and 
special  initiatives  such  as  EVSL  (Early 
Voluntary  Sectoral  Liberalization);  and 

•  To  secure  full  implementation  of 
WTO  obligations  by  APEC  members. 
This  aspect  of  USTR's  work  will  assume 
heightened  importance  over  the  coming 
year  given  the  obligation  of  developing 
coimtries  to  fully  implement  the  WTO 
agreements  on  TPJPS,  TRIMs,  and 
Customs  Valuation  as  of  January  1 , 
2000.  This  requirement  should  greatly 
strengthen  our  efforts  to  address 
inadequate  protection  of  inteUectual 
property  rights,  trade-distorting 
investment  requirements,  and 
inefficient  and  corrupt  customs 
practices  which  have  been  pervasive 
problems  throughout  the  region. 


Priority  issues  for  three  of  our  largest 
trading  partners  in  the  region — China, 
Japan,  and  Korea — are  outlined  in  the 
relevant  sections  below. 

3.  Canada 

Agriculture:  Even  though  Canada  is 
our  largest  trading  partner  and  our 
second  largest  agricultural  market, 
Canada  continues  to  have  restrictive 
policies  limiting  market  access  to  key 
U.S.  agricultiu-aJ  products.  In  1998,  the 
United  States  exported  over  $7  billion 
while  importing  S7.7  biUion  of 
agricultiu-al  products.  In  December 
1998,  we  took  an  important  step  toward 
reducing  these  restrictions  by 
concluding  an  initial  bilateral  market 
access  package  opening  opportimities 
for  American  grain  farmers,  cattle 
ranchers  and  other  agricultxiral 
producers.  We  are  closely  monitoring 
implementation  of  the  December 
agreement  and  have  already  witnessed 
improved  access  for  cattle  and  rail 
shipments  of  wheat.  For  example,  over 
51,000  head  of  cattle  moved  into  Canada 
in  the  first  three  months  of  1999, 
compared  to  only  1,000  head  of  cattle  in 
all  of  1998.  In  addition,  over  225,000 
tons  of  wheat  and  barley  were 
transshipped  through  Canada  on  the  rail 
system.  Nevertheless,  Canada  still 
maintains  a  munber  of  policies  that 
restrict  access  of  U.S.  agricultiu-al 
products,  including  grain.  We  pressed 
the  government  of  Canada  in  March 
1999  concerning  imequal  access  to 
Canadian  grain  handling  facilities  and 
the  Canadian  Wheat  Board,  excessive 
monitoring  by  the  Canadian  Grains 
Commission  on  wheat  imports,  and 
imequal  access  to  rail  cars  and  rail  rates. 
We  are  continuing  frequent  discussions 
with  Canada  on  these  and  other  related 
issues  to  provide  U.S.  producers 
improved  market  access  for  agricultural 
products.  We  hope  these  issues  will  be 
resolved  in  the  near  term. 

Magazines:  USTR  continues  to  seek  a 
negotiated  settlement  with  Canada  on 
its  continued  discriminatory  practices 
against  U.S.  magazines.  In  1997,  the 
United  States  successfully  challenged 
Canada's  protectionist  magazine  regime 
in  the  World  Trade  Organization.  By  the 
WTO  deadline,  October  1998,  Canada 
terminated  its  longstanding  ban  on  split- 
run  imports,  eliminated  the  1995  special 
excise  tax  on  split-runs,  and  modified 
its  discriminatory  postal  rates  and 
postal  subsidies  for  magazines. 
However,  Canada  introduced  Bill  C-55, 
which  simply  accomplishes  the  same 
result  as  the  import  ban  and  excise  tax — 
keeping  U.S.  and  other  foreign- 
produced  spht  run  magazines  from 
competing  in  the  Canadian  market.  If 
negotiators  are  imsuccessful  in  resolving 


this  dispute  and  Bill  C-55  is  enacted, 
the  United  States  will  take  action  of  an 
equivalent  commercial  effect  to  protect 
its  interests. 

4.  China 

China  remains  a  major  focus  of  our 
bilateral  trade  initiatives.  We  are 
actively  monitoring  China's 
implementation  of  our  trade  agreements 
on  intellectual  property  rights,  textiles, 
and  market  access.  Obtaining 
strengthened  protection  and 
enforcement  of  trademarks,  copyrights 
and  other  intellectual  property  rights 
(IPRs),  enhanced  market  access  and 
national  treatment  for  products  that 
depend  on  intellectual  property,  such  as 
pharmaceuticals  and  motion  pictiues. 
are  key  objectives.  In  addition,  we  are 
addressing  issues  relating  to  market 
access  and  investment  in  the 
telecommimications  and  direct 
marketing  sectors.  We  will  follow  up  on 
recent  progress  on  resolving  sanitary 
and  phytosanitary  (SPS)  issues  with 
China  to  ensure  that  China's 
government  fully  implements  our 
market  opening  agreements,  which  will 
allow  U.S.  exports  of  meat,  citrus  fruit, 
and  Pacific  Northwest  wheat. 

While  we  are  working  bilaterally  to 
open  up  particular  sectors  of  China's 
market,  we  are  also  working  in  the 
multilateral  context  to  achieve  broad- 
ranging  reform  of  China's  trade  regime 
through  negotiations  on  China's 
accession  to  the  WTO.  Recently,  we 
have  made  significant  progress  on  the 
market  access  aspects  of  these 
negotiations,  including  on  agriculttu«, 
services,  and  industrial  goods.  Reaching 
agreement  on  these  issues  as  well  as  on 
application  of  WTO  rules  to  China  will 
mark  an  important  step  forward  in 
China's  overall  accession  process. 

5.  Europe 

With  the  U.S.-EU  trade  and 
investment  relationship  being  the 
largest  and  most  complex  in  the  world, 
the  United  States  is  very  committed  to 
strengthening  trade  relations  with  the 
EU.  USTR  wiU  address  problems  in  our 
trade  relations  both  bilaterally  and 
through  the  new  multilateral  negotiating 
round  President  Clinton  has  proposed. 
The  United  States  hopes  to  make 
progress  through  the  Transatlantic 
Economic  Partnership  (TEP)  initiative 
begim  last  year.  The  TEP  Action  Plan 
calls  for  bilateral  U.S.-EU  consultations 
and/or  negotiations  in  several  specific 
issue  areas:  technical  trade  barriers, 
agricidture  (including  biotechnology 
and  food  safety),  intellectual  prcpcty, 
government  procurement,  services, 
electronic  commerce,  environment, 
labor  and  advancing  shared  values  such 
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as  tran!  parency.  environmental 
protect  on,  and  participation  for  civil 
society  The  initiative  also  encompasses 
enhanced  U.S.-EU  cooperation  on 
multila  teral  trade  issues.  USTR  also  is 
workin ;  to  ensm-e  the  protection  of  U.S. 
interesi  s  as  the  EU  expands  to  include 
Central  and  Eastern  European  nations. 
Nevertheless,  the  United  States  has  a 
numbei  of  serious  concerns  regarding 
certain  EU  activities  related  to  trade. 
Our  de(  :ision  to  request  WTO 
consultations  with  the  EU  on  its  action 
affecting  U.S.  flight  management 
systemi  i  (the  "avionics  case") 
unders<:ores  U.S.  determination  to 
challenjge  the  EU's  use  of  those 
measures  which  advance,  in  a  manner 
inconsistent  with  trade  r\iles,  EU 
commercial  interests  at  the  expense  of 
those  01  its  trading  partners.  The  United 
States  also  has  serious  concern  with  the 
continued  lack  of  a  transparent  and 
timely  fcU  approval  process  for 
foodstuffs  containing  genetically 
modified  organisms  (GMOs).  The 
United  [States  hopes  to  work  in  coming 
weeks  and  months  with  the  European 
Commission  and  EU  Member  States  to 
address  this  problem,  but  will  take 
action  n  the  uncertainty  emd 
arbitranness  reflected  in  recent  EU 


actions 


in  this  area  continue  to 


undermine  U.S.  exports. 

The  IJnited  States  also  remains 
extremely  concerned  about  the  EU's 
failure  to  implement  WTO  dispute 
settlement  rulings  regarding  its 
discrinjinatory  bananas  and  beef 
hormoiies  regimes.  EU  inaction 
undem  ines  the  credibility  of  the  WTO 
dispute  settlement  mechanism  and 
sends  a  disturbing  message  about  the 
EU's  w  llingness  to  abide  by  the 
commi  ments  it  has  undertaken.  In  light 
of  the  f  ve  rulings  in  the  past  six  years 
against  the  EU's  banana  import  policy, 
most  re  cently  on  April  6,  the  United 
States  <  xpects  the  EU  to  implement  a 
WTO-c  insistent  banana  program  as 
soon  as  possible.  The  United  States  also 
expect-  the  EU  to  lift  its  WTO- 
incons:  stent  ban  on  meat  produced  with 
growth  hormones  by  the  May  13 
deadlii  e  granted  to  the  EU  to  comply 
with  th  e  WTO  panel  hndings  against  its 
hormoi  les  policy.  The  United  States  has 
engagei  1  in  discussions  with  the 
European  Commission  regarding 
implen  lentation  of  the  EU's  WTO 
obligat  ons  in  both  instances. 

6.  Japai  1 

The  Jnited  States  attaches  utmost 
import  mce  to  opening  Japan's  markets 
to  U.S.  goods  and  services.  To  this  end, 
the  Cli:  iton  Administration  has 
consist  ently  emphasized  the  need  for 
major  <  tructural  reform  and 


deregulation  to  open  Japan's  economy  to 
competition;  monitoring  and  enforcing 
existing  trade  agreements  covering  key 
sectors;  the  negotiation  of  new  trade 
agreements;  and  addressing  concerns 
through  regional  and  multilateral  fora. 
The  Administration  remains  determined 
to  press  Japan  to  take  the  necessary 
steps  to  dismantle  the  numerous  trade 
cuid  regulatory  barriers  that  have 
sheltered  the  Japanese  economy  from 
foreign  competition  for  far  too  long. 

Insurance:  The  United  States  and 
Japan  concluded  bilateral  insurance 
agreements  in  1994  and  1996  designed 
to  open  to  competition  the  world's 
second  largest  insurance  market,  with 
annual  premium  revenues  of  $329 
biUion  in  JFY  1997.  In  December  1997, 
Japan  agreed  to  bind  certain  key 
commitments  from  these  agreements 
imder  the  WTO  Financial  Services 
Agreement. 

The  bilateral  agreements  have  had 
some  positive  impact.  For  example,  in 
September  1997  the  Ministry  of  Finance 
granted  the  first  ever  license  for  direct 
marketing  of  risk-differentiated 
automobile  insurance  to  a  U.S.  firm. 
Nevertheless,  the  Administration  is 
seriously  concerned  that  Japan  has  not 
fully  implemented  all  of  the  specific 
deregulation  actions  called  for  under 
our  bilateral  insurance  agreements, 
including  reform  of  its  rating 
organizations  and  timely  approval  of 
product  applications.  In  addition,  the 
United  States  is  extremely  concerned 
with  the  diminution  of  the  "third 
sector"  safeguards  caused  by  increased 
activity  on  ihe  part  of  Japanese 
insurance  firms  and  subsidiaries  in  this 
market  segment  critical  to  U.S.  insurers. 
Since  all  of  the  primary  sector 
deregulation  criteria  had  not  yet  been 
fulfilled,  USTR  announced  on  July  1, 
1998,  that  the  United  States  does  not 
support  the  initiation  of  the  two-and- 
one-half  year  clock  regarding 
termination  of  the  third  sector 
safeguards.  The  Administration  is 
prepared  to  utilize  all  of  the  tools  at  ouj 
disposal  to  ensure  the  full  benefits  to 
U.S.  industry  from  our  bilateral 
Insurance  Agreement. 

The  U.S.  underscored  its  concerns 
regarding  both  primary  and  third  sector 
issues  at  consultations  with  Japan  under 
the  bilateral  agreements  held  on  April 
16  in  Washington.  These  consultations 
also  included  a  constructive  regulator- 
to-regulator  exchange  between 
representatives  of  the  National 
Association  of  Insurance  Commissioners 
and  select  state  insurance 
commissioners,  and  Japan's  Financial 
Supervisory  Agency.  It  is  essential  that 
both  governments  expeditiously  resolve 
outstanding  issues.  The  U.S.  has 


proposed  that  the  next  insurance  talks 
take  place  in  Tokyo  this  summer. 

Autos  and  Auto  Parts:  The  United 
States  and  Japan  concluded  an 
agreement  in  1995  to  eliminate  market 
access  barriers  and  significantly  expand 
sales  opportunities  in  the  automotive 
sector.  Although  initial  results  in  many 
areas  were  satisfactory,  recent  progress 
toward  achieving  the  Agreement's  key 
objectives  has  been  disappointing.  Sales 
in  Japan  of  autos  produced  by  the  Big 
Three  in  North  America  declined  34.5 
percent  in  1998,  after  declining  20 
percent  in  1997.  Exports  of  U.S. -made 
auto  parts  to  Japan  fell  7.5  percent  in 
1998,  the  first  drop  since  1991,  and  the 
continued  fall  oif  in  new  orders  of  U.S. 
auto  parts  by  Japanese  manufacturers 
suggest  that  this  decline  is  likely  to 
continue.  These  trends  are  the  result  of 
a  variety  of  factors,  including  Japan's 
recession,  which  has  inhibited 
consumer  spending  and  business 
investment  and  weakened  the  yen,  and 
continuing  market  access  and  regulatory 
issues. 

To  address  these  concerns,  the  U.S. 
Government  presented  Japan  at  the 
annual  review  of  the  Automotive 
Agreement  in  October  1998  with  11 
proposals,  including  measures  to 
strengthen  and  improve  access  to 
dealerships,  the  main  distribution 
channel  to  Japan's  automotive  market. 
The  U.S.  Government  also  urged  Japan 
to  eliminate  unnecessary  regulations  in 
the  auto  parts  aftermarket  that  limit  the 
ability  of  independent  garages  to 
compete  for  high-profit  vehicle 
inspection  and  repair  business.  While 
Japan  has  agreed  to  implement  some  of 
these  proposals,  the  U.S.  Government 
will  continue  to  urge  Japan  at  all  levels 
to  take  concrete  steps  to  achieve 
additional  progress  imder  the 
Agreement.  In  addition,  the  United 
States  will  continue  to  monitor 
developments  regarding  Japan's  new 
fuel  economy  regulations  to  ensure  that 
this  rulemaking  process  is  fully 
transparent  and  that  foreign  vehicle 
manufacturers  receive  treatment  no  less 
favorable  than  that  offered  to  domestic 
manufacturers,  recognizing  the 
important  environmental  concerns  that 
underlie  these  regulations. 

Flat  Glass:  The  1995  U.S.-Japan  Flat 
Glass  Agreement  has  helped  American 
firms  to  a  limited  extent,  but  the  basic 
problem  remains  the  same:  U.S.  glass  . 
manufacturers  still  have  a  minuscule 
share  of  the  Japanese  flat  glass  market, 
despite  the  fact  that  Japanese  companies 
and  distributors  readily  acknowledge 
the  competitiveness  of  U.S.  glass.  While 
Japan  committed  in  the  agreement  to 
take  measures  to  facilitate  access  by 
foreign  companies  to  the  Japanese  glass 
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distribution  system,  major  Japanese 
distributors  still  do  not  carry  foreign 
glass  in  meaningful  quantities.  The 
three  dominant  Japanese  producers 
continue  to  exert  tight  control  of  the 
domestic  glass  distribution  system  in 
many  ways,  including  majority 
ownership  of  glass  distributors,  equity 
and  financing  ties,  employee  exchanges, 
and  purchasing  quotas.  Indeed,  there  is 
evidence  that  their  control  is  increasing, 
as  they  use  Japan's  tight  credit  market 
to  impose  closer  financial  ties  on  the 
most  important  glass  distributors. 

Japan  recently  agreed  with  the  United 
States  to  examine  these  issues  in 
surveys  of  the  sector  by  the  Japan  Fair 
Trade  Commission  (JFTC)  and  the 
Ministry  of  International  Trade  and 
Industry.  The  former  will  be  particidarly 
important  in  this  regard,  and  it  is 
therefore  imperative  that  the  JFTC 
scrutinize  the  core  problems  in  a 
thorough  and  credible  way.  Japan  has 
also  agreed  to  U.S.  proposals  to  hold 
government-industry  consultations  on 
access  to  and  the  state  of  Japan's  flat 
glass  market  this  Spring  and  to  allow 
U.S.  Government  representatives  to 
attend  the  Japanese  Government's 
periodic  meetings  with  flat  glass 
distributors  to  remind  them  of  the 
objectives  and  provisions  of  the 
agreement.  This  progress 
notwithstanding,  the  principal 
impediments  to  genuine  market  access 
in  the  flat  glass  sector  remain.  The 
United  States  will  continue  to  urge 
Japan  to  take  actions  to  remove  these 
barriers. 

7.  Korea 

Korea  is  one  of  the  United  States' 
major  trading  partners  but  has  been 
described  as  one  of  the  toughest  markets 
in  the  world  for  doing  business.  In 
response  to  its  financial  crisis,  the  Kim 
Dae  Jung  administration  has 
implemented  structiu-al  reforms  aimed 
at  putting  the  Korean  economy  on  a 
more  open,  market-oriented  basis. 
Resistance  to  key  trade  reforms  remains, 
however,  and  many  issues  have  arisen 
on  Korea's  compliance  with  its 
international  obligations. 

The  Administration  is  focused  on 
eliminating  Korean  barriers  to  entry  and 
distribution  of  U.S.  products  using  U.S. 
trade  law,  WTO  dispute  settlement 
procedures,  negotiation  and 
enforcement  of  bilateral  trade 
agreements,  and  close  coordination  with 
other  coimtries.  In  addition,  the 
Administration  will,  through  an 
interagency  process,  closely  monitor 
Korea's  implementation  of  its  trade- 
related  stabilization  commitments. 

Over  the  past  year,  the  Administration 
has  made  solid  progress  toward  opening 


the  Korean  market  to  U.S.  goods.  In 
October  1998,  we  successfully 
concluded  a  Memorandum  of 
Understanding  (MOU)  with  the 
Govenmient  of  the  Republic  of  Korea  to 
improve  market  access  for  foreign  motor 
vehicles.  Under  this  MOU,  Korea  agreed 
to  (1)  bind  in  the  WTO  its  80  percent 
applied  tariff  rate  at  8  percent;  (2)  lower 
some  of  its  motor-vehicle-related  taxes 
and  to  eliminate  others;  (3)  adopt  a  self- 
certification  system  by  2002;  (4) 
streamline  its  standards  and 
certification  procedures;  (5)  establish  a 
new  financing  mechanism  to  make  it 
easier  to  purchase  motor  vehicles  in 
Korea;  and  (6)  continue  to  actively  and 
expeditiously  address  instances  of  anti- 
import  activity  and  to  promote  actively 
a  better  understanding  of  free  trade  and 
open  competition.  This  MOU  was 
negotiated  after  Korea's  motor  vehicle 
trade  barriers  were  named  as  a  "priority 
foreign  country  practice"  in  the  1997 
Super  301  report  and  USTR  initiated  a 
section  301  investigation  of  such 
barriers.  On  October  20,  1998,  with  the 
conclusion  of  the  MOU,  the  USTR 
decided  to  terminate  this  investigation 
and  to  monitor  Korea's  implementation 
of  the  measures  in  the  MOU  to  eliminate 
those  barriers.  The  first  formal  review  of 
Korea's  implementation  of  the  1998 
MOU  was  held  on  April  29  and  30, 
1999.  The  Administration  vdll  continue 
to  work  closely  with  the  Korean 
Government  to  ensure  that  the 
provisions  in  the  1998  MOU  are  fully 
and  faithfully  implemented  in  a  manner 
that  substantially  increases  market 
access  for  foreign  motor  vehicles  in 
Korea  and  establishes  conditions  so  that 
the  Korean  motor  vehicle  sector 
operates  according  to  market  principles. 

In  addition,  the  Deputy  U.S.  Trade 
Representative  concluded  an  exchange 
of  letters  in  August  1998  on  the 
operation  and  sale  ofHanbo  Steel,  and 
the  U.S.  Government  initiated 
comprehensive  discussions  with  Korea 
on  broader  steel  issues  of  concern  to 
U.S.  industry.  In  April  1999,  the  Deputy 
U.S.  Trade  Representative  concluded 
another  letter  exchange  with  the  Korean 
Government  to  address  issues  of 
concern  and  interest  to  U.S.  industry 
relating  to  POSCO,  Hanbo,  and 
competition  in  the  Korean  steel  sector 
generally. 

hi  July  1998,  a  WTO  dispute 
settlement  panel  ruled  in  favor  of  the 
United  States  and  the  European 
Communities  (EC)  by  finding  Korea's 
taxes  on  alcoholic  beverages  to  be 
discriminatory.  In  January  1999,  the 
WTO  Appellate  Body  upheld  this  panel 
decision,  and  the  panel  and  Appellate 
Body  reports  were  adopted  on  February 
17,  i999.  The  United  States  and  the  EC 


have  requested  arbitration  to  determine 
the  length  of  the  period  within  which 
Korea  will  come  into  compliance  with 
the  reports. 

Pharmaceuticals:  One  of  the  top  trade 
expansion  priorities  on  the  U.S. -Korea 
trade  agenda  is  Korea's  treatment  of 
foreign,  research-based  pharmaceuticals. 
Korea  does  not  now  provide  imported 
drugs  with  national  treatment  with 
respect  to  listing  and  pricing  on  the 
Korean  national  health  insurance 
reimbursement  schedule,  and  the 
current  reimbursement  system 
discourages  hospitals  and  other  large 
end-users  from  buying  imported  di^gs. 
Dispensers  of  imported  products  also 
must  comply  with  additional 
administrative  procedures  for 
reimbursement.  U.S.  pharmaceutical 
producers  face  other  market  access 
barriers  in  Korea  including  non-science- 
based  requirements  for  clinical  testing. 
In  addition,  the  United  States  has  raised 
concerns  about  Korea's  regime  for 
protecting  test  data  against  unfair  - 
commercial  use.  Finally,  lack  of 
coordination  between  Korean  health 
authorities  and  Korean  IPR  authorities 
allows  manufacturers  of  patent 
infringing  products  to  gain  approval  for 
the  launch  of  their  products  into  the 
Korean  market  to  the  commercial 
detriment  of  the  holders  of  the  patents. 

In  response  to  high-level  bilateral 
consultations  and  a  letter  from  the 
Deputy  U.S.  Trade  Representative,  the 
Korean  Government  has  indicated  that  it 
is  taking  steps  to  address  some  of  the 
U.S.  Government's  and  industry's 
concerns  about  treatment  of  foreign 
pharmaceuticals.  The  Administration 
will  continue  its  active  efforts  to  further 
advance  progress  on  our 
pharmaceuticals  trade  issues  until  U.S. 
concerns  are  fully  and  satisfactorily 
addressed.  Specifically,  the  U.S. 
Government  will  engage  the  Korean 
Government  on  U.S. -Korea 
pharmaceuticals-related  trade  issues 
and  a  Bilateral  Investment  Treaty  (BIT), 
in  an  out-of-cycle  Special  301  review  on 
TRIPS  consistency,  and  in  other  fora. 

8.  Mexico 

Since  1994,  trade  with  Mexico  has 
largely  been  governed  by  the  North 
American  Free  Trade  Agreement 
(NAFTA).  Mexico  is  also  a  WTO 
Member.  As  a  result,  U.S.  trade  and 
investment  relations  with  Mexico  are 
subject  to  a  set  of  comprehensive 
disciplines  setting  high  standards  of 
openness  and  providing  for  effective 
resolution  of  disputes  covered  by  these 
agreements.  By  any  measure,  NAFfA 
has  contributed  to  the  increased  trade 
between  the  United  States  and  Mexico. 
During  NAFTA's  first  five  years.  U.S. 
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mercha  adise  exports  to  Mexico 
increas  sd  by  90  percent,  with  imports 
from  Mjxico  increasing  by  137  percent. 
As  is  to  be  expected  from  such  a  large 
trading  relationship,  the  United  States 
does  cofitinue  to  have  concerns  about 
Mexicofs  trade  practices  in  some  areas. 
The  mo  st  important  of  these  concern 
Mexico  s  enforcement  of  its  intellectual 
property  laws,  teleconununications 
policy,  and  market  access  for  high 
fructose  ( com  syrup. 

Mexi  :o  has  committed  to  implement 
and  eni  arce  advanced  levels  of 
intellec  tual  property  protection  and  has 
just  enacted  new  legislation  to  this 
effect.  However,  as  noted  in  USTR's 
Special  301  Report  issued  today,  piracy 
and  counterfeiting  remain  major 
problei^is,  with  current  enforcement 
action  i  nadequate  to  deter  piracy. 
Mexico  has  been  added  to  the  Special 
301  Watch  List. 

Regafding  telecommunications,  the 
United  States  is  concerned  that  ongoing 
regxilati  »ry  processes  are  non-transparent 
and  pol  entially  ineffective.  USTR's 
Section  1377  Report,  released  on  March 
30,  expressed  doubts  about  Mexico's 
unplenjentation  of  its  commitments 
under  tne  WTO  agreement  with  respect 
to  international  services  and 
intercojmection  rates.  The  Mexican 
govemiient  has  said  it  will  review  its 
intemauonal  service  and 
interconnection/universal  service 
regulations  in  1999.  USTR  will  conduct 
an  out-of-cycle  examination  by  July  30 
regarding  the  progress  of  Mexico's 
ongoin|  regulatory  process,  and  expects 
that  Mexico  will  respond  favorably  to 
the  requests  from  all  the  new  entrants  to 
permit  International  Simple  Resale  (ISR) 
immediately.  At  that  time  USTR  will 
take  appropriate  action  including,  if 
warranted,  the  initiation  of  WTO 
disputa  settlement  proceedings,  to 
assure  jhat  new  competitors  in  the 
marketjare  treated  fairly. 

The  IJnited  States  continues  to  raise 
its  coniems  regarding  the  Mexican 
Govermnent's  application  of 
antidumping  measures  on  U.S.  exports 
of  high] fructose  com  syrup  (HFCS).  A 
disput0  settlement  panel  was 
established  by  the  World  Trade 
Organisation  in  November  1998  and 
hearings  were  held  in  April  1999.  A 
decision  is  expected  late  this  year.  U.S. 
exportt  rs  are  also  challenging  Mexico's 
measuie  under  the  Chapter  19 
provisi  ans  of  the  NAFTA  and  last  year 
filed  a  Section  301  petition  with  USTR, 
alleging  that  the  policies  and  practices 
of  the  ( k)vemment  of  Mexico  are 
unreaspnahle  and  deny  fair  and 
equitable  market  opportimities  for  U.S. 
export(  Ts.  USTR  accepted  the  petition 
for  rev  ew  on  May  15, 1998. 


9.  Middle  East 

Building  upon  our  Free  Trade 
Agreement  with  Israel,  the  United  States 
has  inaugurated  a  program  that  aims  to 
bolster  the  peace  process,  while 
advancing  American  interests.  Starting 
with  a  framework  of  bilateral  trade  and 
investment  consultations  in  the  region 
and  a  newly  inaugurated  industrial 
zones  program,  the  United  Sates  will 
help  the  Middle  Eastern  coxmtries  work 
toward  a  shared  goal  of  increased  intra- 
regional  trade.  Most  recently,  the  USTR 
expanded  the  first  Jordan-Israel 
Qualifying  Industrial  Zone,  designated 
another,  and  completed  a  Trade  and 
Investment  Framework  Agreement  with 
Jordan. 

10.  Western  Hemisphere 

The  Miami  and  Santiago  Summits  of 
the  Americas  called  on  us  to  complete 
work  on  a  Free  Trade  Area  of  the 
Americas  no  later  than  the  year  2005. 
This  year,  also  in  accordance  with 
Summit  directions,  the  United  States 
intends  to  achieve  concrete  progress 
toward  the  FTAA  in  the  work  of  our 
nine  Negotiating  Groups  (market  access, 
agriculture,  services,  investment, 
government  procurement,  intellectual 
property,  anti-dumping  and 
countervailing  duties,  competition 
policy,  and  dispute  settlement)  and 
through  business  facilitation  measures. 
In  addition,  the  FTAA  has  initiated  a 
private  sector-public  sector  experts 
group  on  electronic  commerce  to  advise 
the  ministers  on  how  electronic 
commerce  cem  benefit  the  countries  of 
this  hemisphere,  especially  in  the 
context  of  the  FTAA  negotiations.  The 
ministers  also  have  established  a 
government  committee  on  the 
participation  of  civil  society,  which  has 
solicited  the  views  of  the  different 
sectors  of  society  concerning  the  FTAA 
and  will  analyze  them  for  the 
consideration  by  the  ministers  at  the 
next  FTAA  ministerial  in  Toronto  in 
November  1999. 

At  the  same  time,  the  Clinton 
Administration  will  seek  approval  from 
Congress  for  an  expanded  and  improved 
Caribbean  Basin  Initiative  with  duty- 
free treatment  for  products  currently 
excluded  from  the  program.  The 
Administration  seeks  to  use  the  program 
to  promote  the  adoption  by  beneficiary 
countries  of  sound  trade  and  investment 
policy  reforms  that  will  prepare  them 
for  the  obligations  and  responsibilities 
of  the  FTAA. 
Demetrios  J.  Marantis, 
Assistant  General  Counsel,  Section  30  J 
Committee. 
[FR  Doc.  99-11413  Filed  5-5-99;  8:45  am] 

BILLING  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Amtrak  Reform  Council;  Notice  of 
Seminar 

agency:  Amtrak  Reform  Council. 
ACTION:  Notice  seminar. 

SUMMARY:  As  provided  in  Section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997,  the  Amtrak  Reform  Council 
(ARC)  gives  notice  of  a  seminar  on 
Amtrak.  The  seminar  will  deal  with 
how  and  why  Amtrak  was  established, 
Amtrak's  current  status  and  future 
plans.  For  comparative  purposes,  the 
program  will  also  include  international 
performance  statistics  and  examples  of 
how  other  countries  operate  and  finance 
their  intercity  passenger  trains.  Amtrak 
and  the  U.S.  Department  of 
Transportation's  Bureau  of 
Transportation  Statistics  will  open  the 
seminar  with  a  statistical  profile  of 
passenger  travel  in  the  U.S.  In  addition, 
the  Council  has  invited  speakers  from 
the  U.S.  railroad  industry,  rail  labor 
organizations,  the  World  Bank,  the 
consulting  industry,  and  the  European 
Bank  for  Reconstmction  and 
Development. 

DATES:  The  seminar  is  scheduled  from 
8:30  a.m.  to  5:30  p.m.  on  Tuesday,  May 
18,  1999. 

ADDRESSES:  The  seminar  will  be  held  at 
the  Crystal  Gateway  Marriott  in  Crystal 
City,  1999  Jefferson  Davis  Highway, 
Alexandria,  VA  (703-413-5500).  The 
seminar  is  open  to  the  public  on  a  first- 
come,  first-serve  basis.  Persons  in  need 
of  special  arrangements  should  contact 
the  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  O'Sullivan,  Amtrak  Reform 
Council,  Room  7105,  JM-ARC,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:  202-493-2061. 
SUPPLEMENTARY  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
Accountability  Act  of  1997  (ARAA),  as 
an  independent  commission,  to  evaluate 
Amtrak's  performance  and  to  make 
recommendations  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
ARAA  requires:  that  the  ARC  monitor 
cost  savings  resulting  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  ARC  provide  an  annual  report 
to  Congress  that  includes  an  assessment 
of  Amtrak's  progress  on  the  resolution 
of  productivity  issues;  and  that  after  two 
years  the  ARC  has  the  authority  to 
determine  whether  Amtrak  can  meet 
certain  financial  goals  specified  under 


the  ARAA  and,  if  not,  to  notify  the 
President  and  the  Congress. 

The  ARAA  provides  that  the  ARC 
consist  of  eleven  members,  including 
the  Secretary  of  Transportation  and  ten 
others  nominated  by  the  President  or 
Congressional  leaders.  Each  member  is 
to  serve  a  five  year  term. 

Issued  in  Washington.  D.C.  April  29.  1999. 
Thomas  A.  Till, 
Executive  Director. 

[FR  Doc.  99-11331  Filed  5-5-99;  8:45  am] 
BILUNG  CODE  4910-0&-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (0MB)  of  Current  Public 
Collections  of  Information 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  7  currently  approved 
public  information  collections  which 
will  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  July  6,  1999. 
ADDRESSES:  Comments  on  any  of  these 
collections  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Ms. 
Judith  Street,  Room  612,  Federal 
Aviation  Administration,  Standards  and 
Information  Division,  APF-100,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Street  at  the  above  address  or  on 
(202)  267-9895. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
solicits  comments  on  any  of  the  current 
collections  of  information  in  order  to 
evaluate  the  necessity  of  the  collection, 
the  accuracy  of  the  agency's  estimate  of 
the  burden,  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 

Following  are  short  synopses  of  the  7 
currently  approved  public  information 
collection  activities,  which  will  be 
submitted  to  OMB  for  review  and 
renewal: 

1.  2120-0008,  Certification  and 
Operations:  Air  Carriers  and  Operations 
of  Large  Aircraft— FAR  121.  The 
respondents  are  an  estimated  140  air 
carriers  and  commercial  operators 
certificated  under  FAR  121.  The 
estimated  total  annual  burden  is 
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850,000  hours  annually.  Abstract:  Each 
operation  which  seeks  to  obtain,  or  is  in 
possession  of  an  air  carrier  operating 
certificate  must  comply  with  the 
requirements  of  FAR  Part  121  in  order 
to  maintain  data  which  is  used  to 
determine  if  the  air  carrier  is  operating 
in  accordance  with  minimum  safety 
standards. 

2.  2120-505,  Indirect  Air  Carrier 
Security,  14  CFR  Part  109.  The 
respondents  are  an  estimated  2500 
indirect  air  carriers  with  security 
programs.  The  estimated  total  annual 
burden  is  650  hours.  Abstract:  part  109 
sets  forth  procedures  to  be  used  by 
indirect  air  carriers  in  carrying  out  their 
responsibihties  involving  the  protection 
of  persons  and  property  against  acts  of 
criminal  violence,  aircraft  piracy,  and 
terrorist  activities  in  the  forwarding  of 
package  cargo  by  passenger  aircraft. 

3.  2120-0536,  Seciuity  Programs  for 
Foreign  Air  Carriers.  The  respondents 
are  an  estimated  1 70  foreign  air  carriers/ 
governments.  The  estimated  total 
annual  burden  is  28,000  hours.  Abstract: 
Each  foreign  air  carrier  landing  or  taking 
off  in  the  United  States  is  to  submit  a 
security  program  for  the  Administrator's 
acceptance  to  ensure  adequate  security 
measures  are  being  implemented  by 
those  foreign  air  carriers. 

4.  2120-0587,  Aviator  Safety  Studies. 
The  respondents  are  an  estimated  4000 
certified  pilots.  The  burden  is  an 
estimated  total  of  8000  hours.  Abstract: 
In  order  to  conduct  effective  research  on 
the  contribution  of  pilots  to  aircraft 
accidents,  data  are  required  on  the 
normative  distribution  of  various  pilot 
attributes  and  their  association  with 
accident  involvement. 

5.  2120-0597,  Application  for 
Employment  with  the  Federal  Aviation 
Administration.  The  respondents  are  an 
estimated  75,000  people  who  may  apply 
for  employment  with  the  Federal 
Aviation  Administration.  The  estimated 
burden  hours  is  75,000  hours  annually. 
Abstract:  Under  the  provisions  of  Pub. 
L.  104-50,  the  FAA  has  been  given  the 
authority  to  develop  and  implement  its 
own  personnel  system.  This  application 
will  be  used  in  our  efforts  to  automate 
and  centralize  the  application, 
evaluation  and  referral  of  applicants  for 
employment. 

6.  2120-0600,  Training  and 
Qualification  Requirements  for  Check 
Airmen  and  Flight  Instructors.  The 
respondents  are  an  estimated  3000 
experienced  pilots  who  would 
otherwise  qualify  as  flight  instructors  or 
check  airmen,  but  who  are  not 
medically  eligible  to  hold  the  requisite 
medical  certificate  to  perform  flight 
instructor  or  check  airmen  functions  in 
a  simulator.  The  estimated  aimual 


burden  is  15  hours.  Abstract:  This  rule 
established  separate  requirements  for 
check  airmen  who  check  only  in  flight 
simulators  and  flight  instructors  who 
instruct  only  in  flight  simulators.  This 
information  will  be  used  by  the  FAA  to 
determine  and  assure  check  airmen  and 
instructors  maintain  the  high 
qualification  standards  required  to 
perform  their  safety  functions. 

7.  2120-0601.  Financial 
Responsibility  for  Licensed  Launch 
Activities.  Respondents  are  an  estimated 
7  licensees  authorized  to  conduct 
licensed  launch  activities.  The 
estimated  annual  burden  is  1800  hours. 
Abstract:  The  required  information  will 
be  used  to  determine  if  licensees  have 
complied  with  financial  responsibility 
requirements,  including  maximum 
probable  loss  determination,  as  set  forth 
in  regulations  and  in  license  orders 
issued  by  the  Office  of  the  Associate 
Administrator  for  Commercial  Space 
Transportation. 

Issued  in  Washington,  DC,  on  May  3,  1999. 

Steve  Hopkins, 

Manager.  Standards  and  Information 
Division,  APF-100. 

[FR  Doc.  99-11395  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  401O-1>4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(99-01 -C-OO-ACY)  To  Impose  Only 
and  Impose  and  Use  a  Passenger 
Facilrty  Charge  (PFC)  at  Atlantic  City 
International  Airport,  Atlantic  City,  NJ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  only  and  impose 
and  use  a  PFC  at  Atlantic  City 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  June  7,  1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Dan  Vomea,  Project 
Manager,  New  York  Airports  District 
Office,  600  Old  Country  Road,  Suite 
446,  Garden  City,  N.Y.'ll530. 
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In  ai  dition,  one  copy  of  any 
comm^  snts  submitted  to  the  FAA  must 
be  mai  led  or  delivered  to  Mr.  Thomas 
Rafter,  Airport  Director,  Atlantic  City 
Intern  itional  Airport  at  the  following 
addres  s:  South  Jersey  Transportation 
Autho-ity,  Civil  Terminal,  #106, 
Atlant  c  City  International  Airport, 
Pleasaatville.  N.I.  08232. 

Air  I  :arriers  and  may  submit  copies  of 
writtei »  comments  previously  provided 
to  Ath  ntic  City  International  Airport 
imder  section  158.23  of  Part  158. 
FOR  FliRTHER  INFORMATION  CONTACT:  Dan 
Vome^,  Project  Manager,  New  York 
ts  District  Office,  600  Old 

Road.  Suite  446,  Garden  City, 
1530,  (516)  227-3812.  The 
ition  may  be  reviewed  in  person 
at  thislsame  location 
SUPPLiMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comm  mt  on  the  application  to  impose 
only  a  id  to  impose  and  use  a  PFC  at 
Atlant  ic  City  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  ( Title  IX  of  the  Omnibus  Budget 
Recon  :iliation  Act  of  1990)  {Pub.  L. 
101-508)  and  Parts  158  of  the  Federal 
Aviati  jn  Regulations  (14  CFR  part  158). 

On  ,  Vpril  22,  1999,  the  FAA 
detem  lined  that  the  application  to 
impos  J  only  and  to  impose  and  use  a 
PFC  SI  ibmitted  by  the  South  New  Jersey 
Trans]  )ortation  Authority  was 
substa  atially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  28,  1999. 

The  following  is  a  brief  overview  of 
the  ap  plication. 

Applii  lation  number:  99-01-C-OO-ACY 
Level  3f  the  proposed  PFC:  $3.00 
Propo  sed  charge  effective  date:  October 

1,  r>99 
Proposed  chau^e  expiration  date:  March 

18,  !0G4 
Total  i  jstimated  PFC  revenue: 

$7,2  24,348 

Brie  f  description  of  proposed  projects: 
—Master  Plan  Update/EA/Part  150 

Noi  !e  Study 
— Sec  ire  Area  Systems 
— Ter  ninal  Expansion — Phases  I- VI 
— Improvements  Airport  Access  Road 

Phases  I&D 
— ARIT  Vehicle 
— Air  iraft  Fueling  Access  Road 
— Mai  ter  Plan — Environmental  Impact 

Stal  ement 
— Pur  :hase  Snow  Removal  Equipment 
— Airi  :raft  De-Icing  Facilities-Design 
— Imf  rovements  to  Airport  Security 

Sys  ems 
— Reh  abilitate  Runway  13-31 — Phases 

I&H 


— ^Terminal  Exit  Road 

— Baggage  Conveyor 

— ASR-9  Relocation 

— Terminal  Apron  Expansion 

— Taxiway  H  Relocation 

— Snow  Removal  Equipment  Building 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  American  Air 
Services,  Inc.,  Buxmont  Aviation 
Service,  Inc.,  Corporate  Jets,  Inc., 
Extraordinaire,  Inc.,  Gibson  Aviation 
Inc.  (Maryland),  Miller  Aviation,  Inc. 
(New  York),  PHH  Corporation, 
Paughannock  Aviation  Corporation,  Sun 
Air  Corporation,  Marc  Fruchter  Aviation 
Inc.  and  Modesto  Executive  Air  Charter, 
Inc.,  filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  New 
York  Airports  District  Office  located  at: 
600  Old  Coimtry  Road,  Suite  446, 
Garden  City,  N.Y.  11530. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  South  New 
Jersey  Transportation  Authority, 
Atlantic  City  International  Airport. 

Issued  in  Garden  City,  New  York  on  April 
22,  1999. 
Dan  Vomea, 

Project  Manager,  NY  ADO,  Eastern  Region. 
[FR  Doc.  99-11392  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
99-03-C-OO-BOI  To  Impose  and  Use 
the  Revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Boise  Air  Terminal 
Airport,  Submitted  by  the  City  of  Boise, 
Idaho 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Boise  Air  Terminal  Airport 
under  the  provisions  of  49  U.S.C.  40117 
and  part  1 58  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  June  7,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 


ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW  Suite  250; 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  John 
Anderson,  A.A.E.,  Director,  at  the 
following  address:  3201  Airport  Way, 
Boise,  Idaho,  83705. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  vn-itten  comments 
previously  provided  to  Boise  Air 
Terminal  Airport,  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Vargas,  (425)  227-2660;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW,  suite  250;  Renton, 
WA  98055-4056.  The  application 
maybe  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comments  on  the  applicable  99-03-C- 
00-BOI  to  impose  and  use  PFC  revenue 
at  Boise  Air  Terminal  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  April  29.  1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Boise,  Boise  Air 
Terminal  Airport,  Boise,  Idaho,  was 
substantially  complete  within  the 
requirement  of  §  158.25  of  part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  5,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 

1, 2000 
Proposed  charge  expiration  date:  August 

1,2016 
Total  requested  for  use  approval: 

$77,135,059 
Brief  description  of  proposed  project: 

Terminal  Area  Renovation  and 

Expansion. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  "Part  135  Air 
Taxi/Commercial  operators  who 
conduct  operations  in  air  commerce 
carrying  persons  for  compensation  or 
hire,  except  Afr  Taxi/Commercial 
operators  public  or  private  charters  with 
a  seating  of  10  or  more." 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
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Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW,  Suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Boise  Air 
Terminal  Airport. 

Issued  in  Renton,  Washington  on  April  29, 
1999. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  99-11394  Filed  5-5-99;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  an 
Application  to  Impose  a  Passenger 
Facility  Charge  (PFC)  at  John  F. 
Kennedy  International  Airport  (JFK), 
LaGuardia  Airport  (LGA),  and  Newark 
International  Airport  (EWR),  and  To 
Use  the  Revenue  From  the  PFC  at  JFK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Amendment  to  the  notice 
requesting  comments  and  announcing 
the  FAA's  intent  to  rule  on  a  PFC 
application. 

SUMMARY:  This  amendment  is  in 
response  to  a  written  request  from  Mr. 
Robert  E.  Cohn,  Counsel  for  the  Air 
Transport  Association  of  America  (ATA) 


to  the  FAA,  dated  April  15,  1999, 
requesting  additional  time  to  provide 
comments  on  the  FAA's  notice  of  intent 
to  rule  on  a  PFC  application  requesting 
authority  to  impose  a  PFC  at  JFK,  LGA, 
and  EWR  and  use  that  PFC  revenue  at 
JFK  for  a  light  rail  system. 

Specifically,  this  amendment  revises 
the  date  that  comments  must  be 
received  by  the  FAA  regarding  the 
FAA's  intent  to  rule  on  a  PFC 
application.  In  addition,  this 
amendment  announces  that  meeting 
notes  listed  in  the  Certified  Index  to 
Record  and  requested  in  the  ATA's 
April  15  letter  to  the  FAA  will  be  made 
a  part  of  the  SUPLEMENTARY  INFORMATION 
available  for  public  review  in  addition 
to  the  material  previously  made 
available. 

hi  64  FR  18065  (Tuesday,  April  13, 
1999),  FR  Doc.  99-9133,  page  18065,  on 
the  third  column  under  DATES,  replace 
sentence  "Comments  must  be  received 
on  or  before  May  13,  1999"  with 
"Comments  must  be  received  on  or 
before  June  14,  1999". 

All  supplementary  information  is 
available  for  review  at  the  following 
locations: 
New  York  Airports  District  Office,  600 

Old  Country  Road,  Suite  446,  Garden 

City,  NY  11530. 
or 
FAA  Headquarters,  Passenger  Facility 

Charge  Branch  Office,  800 

Independence  Avenue,  SW.  Room 

619,  Washington,  DC  20591.  (call 

(202)  267-3845  to  arrange  for  access), 
or 
Mr.  Anthony  G.  Cracchiolo,  Director. 

Priority  Capital  Projects,  Port 


Authority  of  New  York  and  New 
Jersey.  One  World  Trade  Center.  63 
South,  New  York,  NY  10048. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Felix,  Planning  and 
Development  Branch  (AEA-610). 
Fitzgerald  Federal  Building,  JFK 
International  Airport,  Jamaica.  NY 
11430,  (718)  553-3335.  hi  addiUon  to 
the  above  locations,  the  supplemental 
information  may  be  reviewed  in  person 
at  this  same  location. 

Issued  in  Washington.  DC.  on  May  3,  1999. 
Catherine  M.  Lang, 

Deputy  Director,  Office  of  Airport  Planning 
and  Programming. 

[FR  Doc.  99-11393  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  99-43] 

Cancellations  of  Customs  Brokers' 
Licenses 

agency:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  Brokers'  licenses  cancellations. 

I,  the  Commissioner  of  Customs, 
pursuant  to  section  641(f).  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1641(f)) 
and  §  111.51(a)  of  the  Customs 
Regulations  (19  CFR  111.51(a)).  hereby 
cancel  the  follovdng  Customs  brokers' 
licenses  without  prejudice. 


San  Francisco 
San  Francisco 

New  York  

Philadelphia  .... 


Individual 


C.G.  Staff  Companies 

Armen  Cargo  Services  Inc 

Mitrans  Corporation  

Sterling  International  Inc  ... 


License  No. 


12817 
10909 
12707 
12814 


Dated:  April  28.  1999. 
Raymond  W.  Kelly, 

Commissioner. 

[FR  Doc.  99-11415  Filed  5-5-99;  8:45  am) 

BILUNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice  of  meeting  with  current 
and  prospective  tax  software 
developers. 

SUMMARY:  This  announcement  serves  as 
notice  that  the  Internal  Revenue  Service 


will  hold  a  meeting  of  current  and 
prospective  tax  software  developers  to 
share  ideas  and  to  hold  dialogue  on 
business  electronic  filing  issues. 
Updates  on  the  IRS  initiatives. 
Electronic  Payment  Options  and 
Business  Electronic  Filing  Services 
(Forms  1065,  Forms  1041,  Forms  1099, 
Excise  Financial  Information  Retrieval 
System  (ExFIRS),  Forms  941  Family, 
Electronic  Federal  Tax  Payment  System 
(EFTPS)  and  IRP)  will  be  addressed  at 
the  conference.  The  meeting  will  be 
held  at  the  New  Carrollton  Federal 
Building,  5000  Ellin  Road,  Lanham.  MD 
20706,  Room  Bl-303  (Training  Center). 
NOTE:  During  the  IRS  E-File  Software 
Developers  conference  held  on  March 


22-23,  1999.  we  annoimced  there  would 
be  a  Business  Software  Developers 
conference  in  Jime  1999.  Due  to  space 
limitations,  we  have  rescheduled  the 
conference  to  July  7-8,  1999.  To 
accommodate  the  projected 
participation,  we  are  requesting  that 
participation  be  limited  to  one 
representative. 

supplementary  information:  To  register 
for  this  meeting,  please  call  Venus 
Burton  at  202-283-0867  (not  a  toll-fi«e 
number).  A  registration  packet  will  be 
mailed  or  emailed  which  must  be 
returned  by  June  14,  1999.  You  may  also 
access  The  Digital  Daily  (IRS  website)  at 
http://www.irs.ustreas.gov,  under 
"What's  Hot",  to  obtain  registration 
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inform  ition.  If  you  have  any  questions 
or  issui  ;s  which  you  would  like  to  have 
addressed  during  the  meeting,  you  may 
submit]  them  beforehand  by  e-mailing  to 
Wando .  Wallace@m  1  .irs.gov  or 
Beatric  e.Howell@ml.irs.gov. 
DATES:  The  conference  will  be  held  on 
Wednesday,  July  7,  1999  from  8:30a.m.- 
4:30p.i[i.  and  Thursday.  July  8, 1999 
from  8  SOa.m.-lp.m. 
ADDRESSES:  Questions  or  concerns 
should  be  directed  to  Wanda  Wallace  or 
Beatric  B  Howell  at  IRS,  Electronic  Tax 
Admiiistration,  OP:ETA:0:P.  Room 
C4261^4263.  5000  Ellin  Road.  Lanham, 
MD  20^06. 

FOR  FU  tTHER  INFORMATION  CONTACT: 
Questions  or  concerns  will  also  be  taken 
over  the  telephone.  Call  Wanda  Wallace 
at  202-283-0264  or  Beatrice  Howell  at 
202-2f 3-0551. 

Datec:  April  21,  1999. 
Appr  )ved: 
Carol  f.  Stender-Larkin, 

Acting  i  National  Director,  Electronic  Program 
Operati  yns  Office,  Electronic  Tax 
Admini  itration. 

Registri  ition  Form 


IRS  Bu$i 
Conft 

Namertitle 


ere  nee, 


Ckimpai  ly  Name 


Addresi  i 


confere  ice? 


Pleasp 
form(s 
Interna 
Lanhani 
C4-24C , 
mail: 

Travil 
Federal 
betwee  i 
(locate( 
Bait 
Airporl . 


Vm 


ness  Software  Developers 
July.  7  SrB,  1999 


Phone  Slumber 
Fax  Nu:  nber 
E-mail  Address 

Ifdri' 
needed 

Vehidli 
Type  ol 
Color: 
Tags: 
Rental 

"Do 
you 


ng  the  following  information  is 
to  authorize  parking: 
e  Identification  Information: 
Vehicle:  


I  ^ar:  _Yes  _No 

u  have  any  questions/topics  which 
woiild  like  to  have  addressed  at  the 


return  your  completed  registration 
no  later  than  lune  14,  1999  to: 
Revenue  Service.  5000  Ellin  Road, 
,  MD  20706,  ATTN:  Venus  Burton 
Phone  Number:  202-283-0867,  e- 
us.Burton@ml.irs.gov 
Information:  The  New  Carrollton 
Building  (NCFB)  is  located  midway 
the  Ronald  Reagan  National  Airport 
in  Alexandria,  VA)  and  the 
■e-Washington  International  (BWI) 
The  BWI  Airport  is  the  closest  and 


most  convenient  to  the  NCFB.  It  is 
approximately  a  20-25  minute  car/taxi  ride 
with  limited  traffic.  Rental  cars  are  available 
at  the  airport.  Also,  a  Super  Shuttle  service 
is  available  from  BWI  to  local  hotels.  The  fare 
is  $19  for  the  first  person  and  $5  for  each 
additional  person  with  the  same  destination. 
If  you  want  to  take  the  Super  Shuttle,  go  to 
the  service  desk  located  between  baggage 
claim  areas  3  and  4  and  let  the  representative 
know  your  destination.  Super  Shuttle  servico 
is  available  24  hours  a  day.  The  service  is 
provided  on  a  demand  basis  which  may 
involve  a  wait  of  up  to  30  mijputes.  The 
Super  Shuttle  will  also  pick  you  up  from 
your  hotel  or  the  New  Carrollton  Federal 
Building  and  take  you  to  BWI.  Reservations 
are  needed  for  this  service  and  may  be 
obtained  by  calling  800-258-3826. 

Ronald  Reagan  National  Airport  is 
approximately  a  30-40  minute  car/taxi  ride 
to  NCFB  during  non-peak  hours  of  traffic. 
Morning  and  afternoon  arrivals  and 
departures  take  approximately  one  hour. 
Rental  cars  are  available  at  the  airport. 
Additionally,  the  Metro  (subway)  System 
may  be  used  from  the  airport  to  the  New 
Carrollton  location.  This  process  would 
require  the  changing  of  trains  during  the  ride 
and  would  take  approximately  45  minutes. 

AMTRAK:  The  train  stops  at  the  New 
Carrollton  station.  Taxi's  are  available  at  the 
train  station  to  take  you  to  your  hotel. 

Directions  via:  The  NCFB  is  easily 
accessible  by  major  highways  and  Highways 
mass  transit. 

From  Capital  Beltway  (1-495):  Take  Exit 
19B  (Rt.  50  West— Washington).  Take  Exit  5 
(after  the  Metro  Station  Exit).  Turn  right  onto 
Route  410.  Turn  right  at  the  first  light  (Ellin 
Road).  Turn  left  at  the  first  traffic  light  onto 
Harkins  Road, 
or 

Take  Exit  20B  onto  Route  450  West.  Get  in 
left  lane.  Turn  left  at  85th  Avenue  (it  will 
become  Ellin  Road).  Turn  right  into  Harkins 
Road. 

From  DC:  Follow  New  York  Avenue  to 
Route  50  East,  Exit  5.  At  Exit  5,  move  left 
once  the  ramp  splits  and  turn  left  onto  Route 
410.  Go  to  the  second  traffic  light  and  turn 
right  onto  Ellin  Road.  Follow  Ellin  Road  and 
turn  left  at  the  first  traffic  light  onto  Harkins 
Road. 

Parking  is  available  in  the  NCFB  tiered 
parking  garage  if  information  is  provided  in 
advance  Visitors  should  enter  at  Gate  C. 

Mass  Transit 

METRO:  The  NCFB  is  adjacent  to  the  New 
Carrollton  Metro  (Orange  Line)  stop.  After 
exiting  at  the  turnstile,  bear  right  and  then 
turn  left  (the  entrance  to  the  AMTRAK 
station  is  just  in  front  of  you  and  a  sign 
points  left  to  the  New  Carrollton,  Route  450, 
side  of  the  station).  At  street  level,  bear  left 
and  take  the  pedestrian  walkway  leading 
directly  ft-om  the  Metro  Station  to  the  front 
door  of  NCFB.  Call  (202)  637-7000  for 
schedules  and  additional  information. 

MARC:  The  NCFB  is  adjacent  to  the  New 
Carrollton  MARC  Train  Station.  Service  is 


between  Baltimore  and  Washington.  Call  1- 
800-325-RAIL  for  schedules  and  additional 
information. 

Hotel  Accommodations  in  New  Carrollton 
area: 

The  following  is  a  list  of  local  hotels  in 
close  proximity  to  the  New  Carrollton 
Federal  Building.  For  Federal  employees,  the 
per  diem  rate  for  New  Carrollton  is  the  same 
as  the  District  of  Columbia — $124  for  lodging 
and  $46  for  M  &  IE. 
Courtyard  by  Marriott  New  Carrollton,  8330 

Corporate  Drive,  Landover,  MD  20785, 

800-321-2211  or  301-577-3373, 

Complimentary  shuttle  service  is  provided 

to  Internal  Revenue  Service,  New 

Carrollton  Federal  Building 
Ramada  Conference  and  Exhibition  Center, 

8500  Annapolis  Road,  New  Carrollton,  MD 

20784,  (800)-436-0614  or  301-^59-6700, 

Complimentary  shuttle  service  is  provided 

to  Internal  Revenue  Service,  New 

Carrollton  Federal  Building 
Club  Hotel,  Doubletree,  Largo,  301-773-0700 
Best  Western  Hotel,  Capital  Beltway,  301- 

459-1000 
Days  Inn,  Lanham,  301-459-6600 
Annapolis  Residence  Inn  by  Marriott, 

Annapolis,  410-573-0300 

Travel  from:  Anyone  who  chooses  to  stay 
in  hotels  in  the  downtown  Hotels;  D.C.  area 
should  allow  approximately  30—40  minutes 
to  travel  via  Metro  to  the  New  Carrollton 
station  each  day. 

Restaurant  Availability:  The  New 
Carrollton  area  does  not  offer  many  choices 
in  eating  establishments.  However,  within  a 
5-20  mile  radius  there  are  many  very  good 
restaurants.  Annapolis,  MD  is  only  a  25 
minute  drive.  Additionally,  the  METRO  is 
available  to  Washington,  DC  or  Virginia.  A 
list  of  local  eateries  in  the  New  Carrollton 
area  is  available  at  the  receptionist's  desk  in 
the  NCFB  Training  Center. 

NCFB  TRAINING  CENTER  INFO:  The 
conference  will  be  held  in  room  B 1-303. 
Messages  may  be  tciken  for  you  during 
conference  hours.  The  message  center 
telephone  number  is  202-283-6380.  You  can 
retrieve  your  messages  from  the  message 
board  in  the  telephone  center  (Room  Bl- 
105).  Emergency  messages  will  be  delivered 
directly  to  the  classroom.  Calls  should  be 
limited  to  five  minutes.  There  are  also  pay 
telephones  available  for  your  use  at  the 
cafeteria  entrance. 

Security  Instructions:  Visitors  must  show 
proper  identification  and  be  processed 
through  the  x-ray  machine  and  metal  detector 
before  access  will  be  allowed.  Visitors  should 
identify  themselves  to  the  guard  as  being  on 
an  access  list  for  the  IRS  Business  Software 
Developers  Conference.  Visitors  will  receive 
a  temporary  visitors  pass  which  must  be 
worn  at  all  times  when  the  building.  A  new 
badge  will  be  issued  each  day  of  the 
conference. 

Attire:  Casual  business  attire. 

[FR  Doc.  99-10933  Filed  5-05-99;  8:45  am] 
BILUNG  CODE  4830-01-U 
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contains  editorial  corrections  of  previously 
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prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
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the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Vaccine  Against  Gram 
Negative  Bacteria 

Correction 

In  notice  document  99-10858, 
appearing  on  page  23284,  in  the  issue  of 
Friday,  April  30,  1999,  make  the 
following  correction: 

Application  Notice  for  Fiscal 


Federal  Register 

Vol.  64,  No.  87 

Thursday,  May  6,  1999 


On  page  23284,  in  the  second  column, 
in  the  AGENCY:  section,  in  the  second 
line,  "Material"  should  read  "Materiel". 
[FR  Doc.  C9-10858  Filed  5-5-99;  8:45  am] 

BILLING  CODE  1505-01-D 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army  Corps  of 
Engineers 

Draft  Environmental  Impact  Statement 
for  Proposed  Open-Water  Placement  of 
Dredged  Material  at  Site  104  Queen 
Anne's  County,  Maryland 

Correction 


section,  in  the  first  paragraph,  in  the 
11th  line,  "part"  should  read  "port". 
[FR  Doc.  C9-10859  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  EDUCATION 

[DFCA  Nos.:  84.133A  and  84.133B] 

National  Institute  on  Disability  and 
Rehabilitation  Research:  Notice 
Inviting  Applications  for  New  Awards 
Under  the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program 
for  Fiscal  Year  (FY)  1999 

Correction 


In  notice  docimient  99-10859, 
appearing  on  page  23285,  in  the  issue  of 
Friday,  April  30,  1999,  make  the 
following  correction: 

On  page  23285,  in  the  second  column, 
in  the  SUPPLEMENTARY  INFORMATION: 

Year  1999  Rehabilitation  Research  and  Training  Center,  CFDA  No.  84.133&-9 


In  notice  document  99-9618, 
beginning  on  page  18995.  in  the  issue  of 
Friday,  April  16,  1999,  make  the 
following  correction: 

On  page  18997,  the  table  is  corrected 
to  read  as  set  forth  below: 


Funding  prionly 


84. 133B-9— Health  and  Wellness  tor  Persons  with  Long-term  Disabilities 


DeatXine  for  transmittal  of  applications 


June  3.  1999  . 


CF*R7?104ft)f*^™'^'^  *'"  ^''^  "^"^  consideration  or  evaluation  any  application  that  proposes  a  protect  funding  level  that  exceeds  the  stated 


Estimated 

numt>er  of 

awanls 


Maximum 
award 
amount 

(per  year)' 


$700,000 


Proiect  p«- 

nod 
(monltis) 


60 


maximum  award  amount  per  year  (See  34 


[FR  Doc.  C9-9618  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  150S-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Docket  No.  29547] 

207-Minute  Extended  Range 
Operations  With  Two-Engine  Aircraft 
(ETOPS)  Operation  Approval  Criteria 

Correction 

hi  notice  document  99-10556, 
beginning  on  page  22667,  in  the  issue  of 
Tuesday,  April  27,  1999,  in  the  first 


column,  in  the  ADDRESSES:  section,  in 

the  11th  line"  [2054  7]"  should  read 

"[29547]". 

[FR  Doc.  C9-10556  Filed  5-5-99;  8:45  am] 

BILUNG  CODE  1 505-01 -O 
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Part  II 


Department  of  the 
Treasury 


31  CFR  Part  1 

Departmental  Offices;  Disclosure  of 
Records:  Freedom  of  Information  Act; 
Proposed  Rule 
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MENT  OF  THE  TREASURY 


31  CFR  Part  1 

Departmental  Offices;  Disclosure  of 
Record^:  Freedom  of  Information  Act 


AGENCY 
ACTION 


Department  of  the  Treasury. 
Proposed  rule. 


SUMMAR  i:  The  Department  of  the 
Treasur  r  is  revising  and  updating  its 
regulati  )ns  on  the  disclosure  of  records 
under  tl  le  Freedom  of  Information  Act 
(FOIA).  These  regulations  incorporate 
requirei  lents  of  the  Electronic  Freedom 
of  Infon  nation  Act  Amendments  of  1996 
(Pub.  L.  104-231)  with  respect  to 
records  maintained  in  electronic 
formats  the  timing  of  agency  responses 
to  FOIA  requests,  and  other  procedural 
matters, 

DATES:  ( Comments  must  be  received  no 
later  th^n  July  6,  1999. 
ADDRESI  lES:  Comments  may  be 
submittjd  to;  Alana  Johnson, 
Departn  lental  Disclosure  Officer, 
DepartE  lent  of  the  Treasiuy,  1500 
Pennsyl  vania  Ave.,  NfW.,  Washington, 
DC  202:  0. 

FOR  FUR  rHER  INFORMATION  CONTACT: 
Alana  Jdhnson,  Departmental  Disclosure 
Officer,  Department  of  the  Treasiuy, 
1500  Pennsylvania  Avenue,  NW., 
Washin  jton,  DC  20220.  Telephone: 
(202)  62  2-0930. 

SUPPLEMENTARY  INFORMATION:  This  part 
includes  provisions  for  processing 
request!  for  records  maintained  in 
electror  ic  format,  and  for  making 
certain  ecords  and  information 
availabl  e  by  computer 
telecommunications  (Internet).  It  also 
include  5  provisions  pertaining  to 
request:  for  expedited  processing; 
unusua  circumstances;  and  multitrack 
process  ng.  Numerous  editorial  changes 
have  bejn  made  to  provide  clarity, 
eliminate  redundancy,  and  reflect 
organiziitional  and  procedural  changes 
to  the  F  DIA  request  process  at  the 
Departi  lent  of  the  Treasury. 

The  f  jrmer  United  States  Savings 
Bond  D  vision  is  now  part  of  the  Bureau 
of  the  P  iiblic  Debt.  Therefore,  Appendix 
K  of  Su  )part  A  has  been  deleted. 

The  I  lepartment  has  determined  that 
this  do(  ument  is  not  a  significant 
regulati  ry  action  for  purposes  of  E.O. 
12866.  Jecause  this  document 
incorpc  rates  new  statutory  requirements 
and  cla  ifies  the  current  regulations,  it 
is  here!  y  certified  that  this  rule  will  not 
have  a  i  ignificant  economic  impact  on 
a  substi  ntial  number  of  small  entities. 
For  thii  reason,  an  initial  regulatory 
flexibil  ty  analysis  under  the  Regulatory 
Flexibi  ity  Act.  5  U.S.C.  601-612.  is  not 
require  i. 


The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

Dated  April  27,  1999. 
Nancy  Killefer, 

Assistant  Secretary  of  the  Treasury 
(Management)  and  Chief  Financial  Officer. 

List  of  Subjects  in  31  CFR  Part  1 

Freedom  of  information. 

For  the  reasons  set  forth  above.  Part 
1  of  Title  31  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1— DISCLOSURE  OF  RECORDS 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552,  as 
amended. 

2.  Part  1,  Subpart  A,  is  revised  to  read 
as  follows: 

Subpart  A — Freedom  of  Information  Act 

Sec. 

1.1  General. 

1.2  Information  made  available. 

1.3  Publication  in  the  Federal  Register. 

1.4  Public  inspection  and  copying. 

1.5  Specific  requests  for  other  records. 

1.6  Business  information. 

1.7  Fees  for  services. 

Appendices  To  Subpart  A 

Appendix  A — Departmental  Offices 
Appendix  B — Internal  Revenue  Service 
Appendix  C — United  States  Customs  Service 
Appendix  D — United  States  Secret  Service 
Appendix  E — Bureau  of  Alcohol,  Tobacco 

and  Firearms 
Appendix  F — Bureau  of  Engraving  and 

Printing 
Appendix  G — Financial  Management  Service 
Appendix  H — United  States  Mint 
Appendix  I — Bureau  of  the  Public  Debt 
Appendix  J — Office  of  the  Comptroller  of  the 

Currency 
Appendix  K — Federal  Law  Enforcement 

Training  Center 
Appendix  L — Office  of  Thrift  Supervision 

Subpart  A — Freedom  of  Information 
Act 

§1.1    General. 

(a)  Purpose  and  scope.  This  subpart 
contains  the  regulations  of  the 
Department  of  the  Treasury 
implementing  the  Freedom  of 
Information  Act  (FOL\),  5  U.S.C.  552.  as 
amended  by  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996. 
The  regulations  set  forth  procedures  for 
requesting  access  to  records  maintained 
by  the  Department  of  the  Treasiuy. 
These  regulations  apply  to  all  bureaus  of 
the  Department  of  the  Treasury.  Any 
reference  in  this  subpart  to  the 


Department  or  its  officials,  employees, 
or  records  shall  be  deemed  to  refer  also 
to  the  bureaus  or  their  officials, 
employees,  of  records.  Persons 
interested  in  the  records  of  a  particular 
bureau  should  also  consult  the 
appendix  to  this  subpart  that  pertains  to 
that  bureau.  The  head  of  each  bureau  is 
hereby  authorized  to  substitute  the 
officials  designated  and  change  the 
addresses  specified  in  the  appendix  to 
this  subpart  applicable  to  the  bureau. 
The  bureaus  of  the  Department  of  the 
Treasury  for  the  purposes  of  this  subpart 
are: 

(1)  The  Departmental  Offices,  which 
include  the  offices  of: 

(i)  The  Secretary  of  the  Treasiuy, 
including  immediate  staff; 

(ii)  The  Deputy  Secretary  of  the 
Treasury,  including  immediate  staff; 

(iii)  The  Chief  of  Staff,  including 
immediate  staff; 

(iv)  The  Executive  Secretary  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(v)  The  Under  Secretary  of  the 
Treasury  for  International  Affairs  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(vi)  The  Under  Secretary  of  the 
Treasury  for  Domestic  Finance  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(vii)  The  Under  Secretary  for 
Enforcement  and  all  offices  reporting  to 
such  official,  including  immediate  staff; 

(viii)  The  Assistant  Secretary  of  the 
Treasury  for  Financial  Institutions  and 
all  offices  reporting  to  such  official, 
including  immediate  staff; 

(ix)  The  Assistant  Secretary  of  the 
Treasury  for  Economic  Policy  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(x)  The  Fiscal  Assistant  Secretary  and 
all  offices  reporting  to  such  official, 
including  immediate  staff; 

(xi)  The  General  Counsel  and  all 
offices  reporting  to  such  official, 
including  immediate  staff;  except  legal 
counsel  to  the  components  listed  in 
paragraphs  (a)(l)(xvii)  and  (a)(2) 
through  (12)  of  this  section; 

(xii)  The  Inspector  General  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(xiii)  The  Assistant  Secretary  of  the 
Treasury  for  International  Affairs  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(xiv)  The  Assistant  Secretary  of  the 
Treasury  for  Legislative  Affairs  and 
Public  Liaison  and  all  offices  reporting 
to  such  official,  including  immediate 
staff; 

(xv)  The  Assistant  Secretary  of  the 
Treasury  for  Management  and  Chief 
Financial  Officer  and  all  offices 


reporting  to  such  official,  including 
inunediate  staff; 

(xvi)  The  Assistant  Secretary  of  the 
Treasury  for  Public  Affairs  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(xvii)  The  Assistant  Secretary  of  the 
Treasury  for  Tax  Policy  and  all  offices 
reporting  to  such  official,  including 
immediate  staff; 

(xviii)  The  Treasurer  of  the  United 
States,  including  immediate  staff; 

(xix)  The  Treasury  Inspector  General 
for  Tax  Administration  and  all  offices 
reporting  to  such  official,  including 
immediate  staff. 

(2)  The  Bureau  of  Alcohol,  Tobacco 
and  Firearms. 

(3)  The  Office  of  the  Comptroller  of 
the  Currency. 

(4)  The  United  States  Customs 
Service. 

(5)  The  Bureau  of  Engraving  and 
Printing. 

(6)  The  Federal  Law  Enforcement 
Training  Center. 

(7)  The  Financial  Management 
Service. 

(8)  The  Internal  Revenue  Service. 

(9)  The  United  States  Mint. 

(10)  The  Bureau  of  the  Public  Debt. 

(11)  The  United  States  Secret  Service. 

(12)  The  Office  of  Thrift  Supervision. 
For  purposes  of  this  subpart,  the 

office  of  the  legal  counsel  for  the 
components  listed  in  paragraphs  (a)(2) 
through  (12)  of  this  section  are  to  be 
considered  a  part  of  their  respective 
bureaus.  Any  office  which  is  now  in 
existence  or  may  hereafter  be 
established,  which  is  not  specifically 
listed  or  known  to  be  a  component  of 
any  of  those  listed  above,  shall  be 
deemed  a  part  of  the  Departmental 
Offices  for  the  purpose  of  making 
requests  for  records  under  these 
regulations. 

(b)  Definitions.  As  used  in  this 
subpart,  the  following  terms  shall  have 
the  following  meanings: 

(1)  Agency  has  the  meaning  given  in 
5  U.S.C.  551(1)  and  5  U.S.C.  552(0. 

(2)  Appeal  means  a  request  for  a 
review  of  an  agency's  determination 
with  regard  to  a  fee  waiver,  category  of 
requester,  expedited  processing,  or 
denial  in  whole  or  in  part  of  a  request 
for  access  to  a  record  or  records. 

(3)  Bureau  means  an  entity  of  the 
Department  of  the  Treasury  that  is 
authorized  to  act  independently  in 
disclosure  matters. 

(4)  Business  information  means  trade 
secrets  or  other  commercial  or  financial 
information. 

(5)  Business  submitter  means  any 
entity  which  provides  business 
information  to  the  Department  of  the 
Treasury  or  its  bureaus  and  which  has 

a  proprietary  interest  in  the  information. 
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(6)  Computer  software  means  tools  by 
which  records  are  created,  stored,  and 
retrieved.  Normally,  computer  software, 
including  source  code,  object  code,  and 
listings  of  source  and  object  codes, 
regardless  of  medium,  are  not  agency 
records.  However,  when  data  are 
embedded  within  the  software  and 
cannot  be  extracted  without  the 
software,  the  software  may  have  to  be 
treated  as  an  agency  record.  Proprietary 
(or  copyrighted)  software  is  not  an 
agency  record. 

(7)  Confidential  commercial 
information  means  records  provided  to 
the  government  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4),  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(8)  Duplication  refers  to  the  process  of 
making  a  copy  of  a  record  in  order  to 
respond  to  a  FOIA  request.  Such  copies 
can  take  the  form  of  paper  copy, 
microform,  audio-visual  materials,  or 
machine  readable  documentation  (e.g., 
magnetic  tape  or  disk),  among  others. 

(9)  Electronic  records  means  those 
records  emd  information  which  are 
created,  stored,  and  retrievable  by 
electronic  means.  This  ordinarily  does 
not  include  computer  software,  which  is 
a  tool  by  which  to  create,  store,  or 
retrieve  electronic  records. 

(10)  Request  means  any  request  for 
records  made  pin-suant  to  5  U.S.C. 
552(a)(3). 

(11)  Requester  means  any  person  who 
makes  a  request  for  access  to  records. 

(12)  Responsible  official  means  a 
disclosure  officer  or  the  head  of  the 
organizational  unit  having  immediate 
custody  of  the  records  requested,  or  an 
official  designated  by  the  head  of  the 
organizational  unit. 

(13)  Review,  for  fee  purposes,  refers  to 
the  process  of  examining  records 
located  in  response  to  a  commercial  use 
request  to  determine  whether  any 
portion  of  any  record  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  records  for 
disclosiue;  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release. 

(14)  Search  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  records.  Searches  may  be  done 
manually  or  by  automated  means. 

§  1 .2    Information  made  available. 

(a)  General.  The  FOIA  (5  U.S.C.  552) 
provides  for  access  to  information  and 
records  developed  or  maintained  by 
Federal  agencies.  The  provisions  of 


section  552  are  intended  to  assure  the 
right  of  the  public  to  information. 
Generally,  this  section  divides  agency 
information  into  three  major  categories 
and  provides  methods  by  which  each 
category  of  information  is  to  be  made 
available  to  the  pubUc.  The  three  major 
categories  of  information  are  as  follows: 

(1)  Information  required  to  be 
published  in  the  Federal  Reeister  (see 
§1.3); 

(2)  Information  required  to  be  made 
available  for  public  inspection  and 
copying  or,  in  the  alternative,  to  be 
published  and  offered  for  sale  (see 
§1.4);  and 

(3)  Information  required  to  be  made 
available  to  any  member  of  the  pubhc 
upon  specific  request  (see  §  1.5). 

(b)  Subject  only  to  the  exemptions 
and  exclusions  set  forth  in  5  U.S.C. 
552(b)  and  (c),  any  person  shall  be 
afforded  access  to  information  or 
records  in  the  possession  of  any  bureau 
of  the  Department  of  the  Treasury, 
subject  to  the  regulations  in  this  subpart 
and  any  regulations  of  a  bureau 
implementing  or  supplementing  them. 

fc)  Exemptions.  (1)  The  disclosure 
requirements  of  5  U.S.C.  552(a)  do  not 
apply  to  certain  matters  which  are 
exempt  under  5  U.S.C.  552(b);  nor  do 
the  disclosure  requirements  apply  to 
certain  matters  which  are  excluded 
under  5  U.S.C.  552(c). 

(2)  Even  though  an  exemption 
described  in  5  U.S.C.  552(b)  may  be 
applicable  to  the  information  or  records 
requested,  a  Treasury  bureau  may,  if  not 
precluded  by  law.  elect  under  the 
circumstances  of  that  request  not  to 
apply  the  exemption.  The  fact  that  the 
exemption  is  not  applied  by  a  bureau  in 
response  to  a  particular  request  shall 
have  no  precedential  significance  in 
processing  other  requests,  but  is  merely 
an  indication  that,  in  the  processing  of 
the  particular  request,  the  bureau  finds 
no  necessity  for  applying  the 
exemption. 

§  1 .3    Publication  in  the  Federal  Register. 

(a)  Requirement.  Subject  to  the 
application  of  the  exemptions  and 
exclusions  in  5  U.S.C.  552(b)  and  (c) 
and  subject  to  the  limitations  provided 
in  5  U.S.C.  552(a)(1),  each  Treasury 
bureau  shall,  in  conformance  with  5 
U.S.C.  552(a)(1),  separately  state, 
publish  and  maintain  current  in  the 
Federal  Register  for  the  guidance  of  the 
public  the  following  information  with 
respect  to  that  bureau: 

(1)  Descriptions  of  its  central  and  field 
organization  and  the  established  places 
at  which,  the  persons  from  whom,  and 
the  methods  whereby,  the  public  may 
obtain  information,  make  submittals  or 
requests,  or  obtain  decisions; 
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(2)  St  itements  of  the  general  course 
and  me  hod  by  which  its  hinctions  are 
channe  ed  and  determined,  including 
the  nati  xe  and  requirements  of  all 
formal  i  ind  informal  procedures 
availab  e; 

(3)  Ri  les  of  procedure,  descriptions  of 
forms  a  mailable  or  the  places  at  which 
forms  n  ay  be  obtained,  and  instructions 
as  to  thi !  scope  and  contents  of  all 
papers,  reports,  or  examinations: 

(4)  Si  bstantive  rules  of  general 
applica  )ility  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpre  tations  of  general  applicability 
formulated  and  adopted  by  the  bureau; 
and 

(5)  Each  amendment,  revision,  or 
repeal  c  f  matters  referred  to  in 
paragra  ihs  (a)(1)  through  (4)  of  this 
section. 

(b)  Tl  e  United  States  Government 
Manual .  The  functions  of  each  bureau 
are  sum  marized  in  the  description  of  the 
Depart!  lent  and  its  bureaus  in  the 
United  states  Government  Manual, 
which  i  3  issued  axmually  by  the  Office 
of  the  F  ederal  Register. 

§  1 .4    Pi  iblic  inspection  and  copying. 

(a)  In  general.  Subject  to  the 
applica  ion  of  the  exemptions  and 
exclusidns  described  in  5  U.S.C.  552(b) 
and  (c).  each  Treasury  bureau  shall,  in 
conformance  with  5  U.S.C.  552(a)(2), 
make  ai  ailable  for  public  inspection 
and  coj  ying,  or,  in  the  alternative, 
prompt  y  publish  and  offer  for  sale  the 
followii  ig  information  with  respect  to 
the  bur(  sau: 

(1)  Fiaal  opinions,  including 
concuning  and  dissenting  opinions,  and 
orders,  made  in  the  adjudication  of 
cases; 

(2)  Tl  lose  statements  of  policy  and 
interpn  tations  which  have  been 
adoptee  by  the  bureau  but  are  not 
publish  3d  in  the  Federal  Register; 

(3)  It!  administrative  staff  manuals 
and  ins  ructions  to  staff  that  affect  a 
membe:'  of  the  public; 

(4)  Qipies  of  all  records,  regardless  of 
form  or  format,  which  have  been 
releasee  to  any  person  under  5  U.S.C. 
552(a)(;  ),  and  which  the  bureau 
determ;  nes  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
request  i  for  substantially  the  same 
records  because  they  are  clearly  of 
interest  to  the  public  at  large.  The 
determ  nation  that  records  have  become 
or  may  Decome  the  subject  of 
subsequent  requests  shall  be  made  by 
the  Res  jonsible  Official  (as  defined  at 

§  1.1(b)  12)). 

(5)  A  general  index  of  the  records 
referrec  to  in  paragraph  (a)(4)  of  this 
section 


(b)  Information  made  available  by 
computer  telecommunications.  For 
records  required  to  be  made  available 
for  public  inspection  and  copying 
pursuant  to  5  U.S.C.  552(a)(2) 
(paragraphs  (a)(1)  durough  (4)  of  this 
section)  which  are  created  on  or  after 
November  1,  1996,  no  later  than  one 
year  after  such  records  are  created  each 
bureau  shall  make  such  records 
available  on  the  hitemet. 

(c)  Deletion  of  identifying  details.  To 
prevent  a  clearly  unwarranted  invasion 
of  personal  privacy,  or  pursuant  to  an 
exemption  in  5  U.S.C.  552(b),  a  Treasury 
bureau  may  delete  information 
contained  in  any  matter  described  in 
paragraphs  (a)(1)  through  (4)  of  this 
section  before  making  such  matters 
available  for  inspection  or  publishing  it. 
The  justification  for  the  deletion  shall 
be  explained  fully  in  writing,  and  the 
extent  of  such  deletion  shall  be 
indicated  on  the  portion  of  the  record 
which  is  made  available  or  published, 
unless  including  that  indication  would 
harm  an  interest  protected  by  the 
exemption  in  5  U.S.C.  552(b)  under 
which  the  deletion  is  made.  If 
technically  feasible,  th    axtent  of  the 
deletion  shall  be  indicated  at  the  place 
in  the  record  where  the  deletion  was 
made. 

(d)  Public  reading  rooms.  Each  bvueau 
of  the  Department  of  the  Treasury  shall 
make  available  for  public  inspection 
and  copying,  in  a  reading  room  or 
otherwise,  the  material  described  in 
paragraphs  (a)(1)  through  (5)  of  this 
section.  Fees  for  duplication  shall  be 
charged  in  accordance  with  §  1.7.  See 
the  appendices  to  this  subpart  for  the 
location  of  established  bureau  reading 
rooms. 

(e)  Indexes.  (1)  Each  biu-eau  of  the 
Department  of  the  Treasiuy  shall 
maintain  and  make  availahle  for  public 
inspection  and  copying  current  indexes 
identifying  any  material  described  in 
paragraphs  (a)(1)  through  (3)  of  this 
section.  In  addition,  each  bureau  shall 
promptly  publish,  quarterly  or  more 
frequently,  and  distribute  (by  sale  or 
otherwise)  copies  of  each  index  or 
supplement  unless  the  head  of  each 
bureau  (or  a  delegate)  determines  by 
order  published  in  the  Federal  Register 
that  the  publication  would  be 
uimecessary  and  impractical,  in  which 
case  the  bureau  shall  nonetheless 
provide  copies  of  the  index  on  request 
at  a  cost  not  to  exceed  the  direct  cost  of 
duplication. 

(2)  Each  bureau  shall  make  the  index 
referred  to  in  paragraph  (a)(5)  of  this 
section  available  on  the  Internet  by 
December  31,  1999. 


§  1 .5    Specific  requests  for  other  records. 

(a)  In  general.  (1)  Except  for  records 
made  available  under  5  U.S.C.  552(a)(1) 
and  (a)(2),  but  subject  to  the  application 
of  the  exemptions  and  exclusions 
described  in  5  U.S.C.  552(b)  and  (c), 
each  bureau  of  the  Department  of  the 
Treasury  shall  promptly  make  the 
requested  records  available  to  any 
person  in  conformance  with  5  U.S.C. 
552(a)(3).  The  request  must  conform  in 
every  respect  with  the  rules  and 
procedures  of  this  subpart  and  the 
applicable  bureau's  appendix  to  this 
subpart.  Any  request  or  appeal  from  the 
initial  denial  of  a  request  that  does  not 
comply  with  the  requirements  in  this 
subpart  will  not  be  considered  subject  to 
the  time  constraints  of  paragraphs  (h), 
(i),  and  (j)  of  this  sectiou,  unless  and 
until  the  request  is  amended  to  comply. 
Bureaus  shall  promptly  advise  the 
requester  in  what  respect  the  request  or 
appeal  is  deficient  so  that  it  may  be 
amended  and  resubmitted  for 
consideration  in  accordance  with  this 
subpart.  If  a  requester  does  not  respond 
within  30  days  to  a  commimication 
from  a  bureau  to  amend  the  request  in 
order  for  it  to  be  in  conformance  with 
this  subpart,  the  request  file  will  be 
considered  closed.  When  the  request 
conforms  with  the  requirements  of  this 
subpart,  bureaus  shall  make  every 
reasonable  effort  to  comply  with  the 
request  within  the  time  constraints.  If 
the  description  of  the  record  requested 
is  of  a  type  that  is  not  maintained  by  the 
biu'eau,  the  requester  shall  be  so  advised 
and  the  request  shall  be  returned  to  the 
requester. 

(2)  This  subpart  applies  only  to 
existing  records  in  the  possession  or 
control  of  the  biueau  at  the  time  of  the 
request.  Records  considered  to  be 
responsive  to  the  request  are  those  in 
existence  on  or  before  the  date  of  receipt 
of  the  request  by  the  appropriate  bureau 
official.  Requests  for  the  continuing 
production  of  records  created  after  the 
date  of  the  appropriate  bureau  official's 
receipt  of  the  request  shall  not  be 
honored.  Bureaus  shall  provide  the 
responsive  record  or  records  in  the  form 
or  format  requested  if  the  record  or 
records  are  readily  reproducible  by  the 
bureau  in  that  form  or  format.  Bureaus 
shall  make  reasonable  efforts  to 
maintain  their  records  in  forms  or 
formats  that  are  reproducible  for  the 
purpose  of  disclosure.  For  purposes  of 
this  section,  "readily  reproducible" 
means,  with  respect  to  electronic 
format,  a  record  or  records  that  can  be 
downloaded  or  transferred  intact  to  a 
floppy  disk,  computer  disk  (CD),  tape, 
or  other  electronic  mediimi  using 
equipment  currently  in  use  by  the  office 


or  offices  processing  the  request.  Even 
though  some  records  may  initially  be 
readily  reproducible,  the  need  to 
segregate  exempt  from  nonexempt 
records  may  cause  the  releasable 
material  to  not  be  readily  reproducible. 
(3)  Requests  for  information  classified 
pursuant  to  Executive  Order  12958, 
"Classified  National  Security 
Information,"  require  the  responsible 
bureau  to  review  the  information  to 
determine  whether  it  continues  to 
warrant  classification.  Information 
which  no  longer  warrants  classification 
imder  the  Executive  Order's  criteria 
shall  be  declassified  and  made  available 
to  the  requester,  luiless  the  information 
is  otherwise  exempt  from  disclosure, 
(b)  Fonn  of  request.  In  order  to  be 
subject  to  the  provisions  of  this  section, 
the  following  must  be  satisfied. 

(!)  The  request  for  records  shall  be 
made  in  writing,  signed  by  the  person 
making  the  request,  and  state  that  it  is 
made  pursuant  to  the  Freedom  of 
Liformation  Act,  5  U.S.C.  552,  or  this 
subpart. 

{2J  The  request  shall  indicate  whether 
the  requester  is  a  commercial  user,  an 
educational  institution,  non-commercial 
scientific  institution,  representative  of 
the  news  media,  or  "other"  requester, 
subject  to  the  fee  provisions  described 
in  §  1.7.  In  order  for  the  Department  to 
determine  the  proper  category  for  fee 
purposes  as  defined  in  this  section,  a 
request  for  records  shall  also  state  how 
the  records  released  will  be  used.  This 
information  shall  not  be  used  to 
determine  the  releasibility  of  any  record 
or  records.  A  determination  of  the 
proper  category  of  requester  shall  be 
based  upon  a  review  of  the  requester's 
submission  and  the  bureau's  own 
records.  Where  a  bureau  has  reasonable 
cause  to  doubt  the  use  to  which  a 
requester  will  put  the  records  sought,  or 
where  that  use  is  not  clear  from  the 
request  itself,  bureaus  should  seek 
additional  clarification  before  assigning 
the  request  to  a  specific  category.  The 
categories  of  requesters  are  defined  as 
follows: 

(i)  Commercial.  A  commercial  use 
request  refers  to  a  request  from  or  on 
behalf  of  one  who  seeks  information  for 
a  use  or  purpose  that  furthers  the 
commercial,  trade,  or  profit  interests  of 
the  requester  or  the  person  on  whose 
behalf  the  request  is  made,  which  can 
include  furthering  those  interests 
through  litigation.  The  bureaus  may 
determine  from  the  use  specified  in  the 
request  that  the  requester  is  a 
commercial  user. 

(ii)  Educational  institution.  This  refers 
to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education. 
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an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research.  This  category  does  not  include 
requesters  wanting  records  for  use  in 
meeting  individual  academic  research 
or  study  requirements. 

(iii)  Non-commercial  scientific 
mstitution.  This  refers  to  an  institution 
that  is  not  operated  on  a  "commercial" 
basis  as  that  term  is  defined  in 
paragraph  (b)(2)(i)  of  this  section,  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(iv)  Representative  of  the  news  media. 
This  refers  to  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include 
television  or  radio  stations  broadcasting 
to  the  public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news' )  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  all-inclusive.  In 
the  case  of  "freelance"  journalists,  they 
may  be  regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  bureaus  may  also 
look  to  the  past  publication  record  of  a 
requester  in  making  this  determination, 
fv)  "Other"  requester.  This  refers  to  a 
requester  who  does  not  fall  within  any 
of  the  previously  described  categories. 

(3)  Tne  request  must  be  properly 
addressed  to  the  bureau  that  maintains 
the  record.  The  functions  of  each  bureau 
are  summarized  in  The  United  States 
Government  Manual  which  is  issued 
annually  and  is  available  from  the 
Superintendent  of  Docimients.  Both  the 
envelope  and  the  request  itself  should 
be  clearly  marked  "Freedom  of 
Information  Act  Request."  See  the 
appendices  to  this  subpart  for  the  office 
or  officer  to  which  requests  shall  be 
addressed  for  each  bureau.  A  requester 
in  need  of  guidance  in  defining  a 
request  or  determining  the  proper 
bureau  to  which  a  request  should  be 
sent  may  contact  Disclosure  Services  at 
202/622-0930,  or  by  vmting  to 
Disclosure  Services,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 


NW,  Washington,  DC  20220.  Requesters 
may  access  the  "FOIA  Home  Page"  at 
the  Department  of  the  Treasury  World 
Wide  Web  site  at:  http:// 
www.ustreas.gov. 

(4)  The  request  must  reasonably 
describe  the  records  in  accordance  with 
paragraph  (d)  of  this  section. 

(5)  The  request  must  set  forth  the 
address  where  the  person  making  the 
request  wants  to  be  notified  about 
whether  or  not  the  request  will  be 
granted. 

(6)  The  request  must  state  whether  the 
requester  wishes  to  inspect  the  records 
or  desfres  to  have  a  copy  made  and 
furnished  without  first  inspecting  them. 

(7)  The  request  must  state  the  firm 
agreement  of  the  requester  to  pay  the 
fees  for  search,  duplication,  and  review 
as  may  ultimately  be  determined  in 
accordance  with  §  1.7.  The  agreement 
may  state  the  upper  limit  (but  not  less 
than  $25)  that  the  requester  is  willing  to 
pay  for  processing  the  request.  A  request 
that  fees  be  waived  or  reduced  may 
accompany  the  agreement  to  pay  fees 
and  shall  be  considered  to  the  extent 
that  such  request  is  made  in  accordance 
with  §  1.7(d)  and  provides  supporting 
information  to  be  measured  against  the 
fee  waiver  standard  set  forth  in 

§  1.7(d)(1).  The  requester  shall  be 
notified  in  writing  of  the  decision  to 
grant  or  deny  the  fee  waiver.  A  requester 
shall  be  asked  to  provide  an  agreement 
to  pay  fees  when  the  request  for  a  fee 
waiver  or  reduction  is  denied  and  the 
initial  request  for  records  does  not 
include  such  agreement.  If  a  requester 
has  an  outstanding  balance  of  search, 
review,  or  duplication  fees  due  for  FOIA 
request  processing,  the  requirements  of 
this  paragraph  are  not  met  until  the 
requester  has  remitted  the  outstanding 
balance  due. 

(c)  Requests  for  records  not  in  control 
of  bureau;  referrals;  consultations.  (1) 
When  a  requested  record  is  in  the 
possession  or  under  the  control  of  a 
bureau  of  the  Department  other  than  the 
office  to  which  the  request  is  addressed, 
the  request  for  the  record  shall  be 
transferred  to  the  appropriate  bureau 
and  the  requester  notified.  This  referral 
shall  not  be  considered  a  denial  of 
access  within  the  meaning  of  these 
regulations.  The  bureau  of  the 
Department  to  which  this  referral  is 
made  shall  treat  this  request  as  a  new 
request  addressed  to  it  and  the  time 
limits  for  response  set  forth  by 
paragraph  (h)(1)  of  this  section  shall 
begin  when  the  referral  is  received  by 
the  designated  office  or  officer  of  the 
bureau. 

(2)  When  a  requested  record  has  been 
created  by  an  agency  or  Treasury  bureau 
other  than  the  Treasury  bureau 
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possess!  ag  the  record,  the  bureau  having 
custody  of  the  record  shall  refer  the 
record  to  the  originating  agency  or 
Treasur '  bureau  for  a  direct  response  to 
the  requ  Bster.  The  requester  shall  be 
informe  i  of  the  referral  unless 
otherwii  e  instructed  by  the  originating 
agency.  This  is  not  a  denial  of  a  FOIA 
request:  thus  no  appeal  rights  accrue  to 
the  reqi  ester. 

(3)  W  len  a  FOIA  request  is  received 
for  a  rec  ord  created  by  a  Treasury 
bureau  1  iiat  includes  information 
originated  by  another  bureau  of  the 
Department  of  the  Treasury  or  another 
agency,  the  record  shall  be  referred  to 
the  orig  nating  agency  or  bureau  for 
review  <  nd  recommendation  on 
disclosij  re.  The  agency  or  bureau  shall 
respond  to  the  referring  office.  The 
Treasur '  biu-eau  shall  not  release  any 
such  rec  ords  without  prior  consultation 
with  the  originating  bureau  or  agency. 

(4)  In  certain  instances  and  at  the 
discretii  in  of  the  Departmental  Offices, 
requests  having  impact  on  two  or  more 
bureaus  of  the  Department  may  be 
coorditt  ited  by  the  Departmental 
Offices. 

(d)  Raasonable  description  of  records. 
The  reqiiest  for  records  must  describe 
the  reco  rds  in  reasonably  sufficient 
detail  tc  enable  employees  who  are 
familiar  with  the  subject  area  of  the 
request  :o  locate  the  records  without 
placing  m  unreasonable  burden  upon 
the  Dep  utment.  Whenever  possible,  a 
request  should  include  specific 
information  about  each  record  sought, 
such  as  the  date,  title  or  name,  author, 
recipients,  and  subject  matter  of  the 
record,  f  the  Department  determines 
that  the  request  does  not  reasonably 
describ«  the  records  sought,  the 
request*  i  shall  be  given  an  opportunity 
to  provi  ie  additional  information.  Such 
opportunity  may,  when  necessary, 
involve  a  discussion  with 

knowlei  Igeable  Department  of  the 
Treasur  r  personnel.  The  reasonable 
descrip  ion  requirement  shall  not  be 
used  by  officers  or  employees  of  the 
Departii  lent  of  the  Treasury  to 
impropi  (rly  withhold  records  from  the 
public. 

(e)  Re  quests  for  expedited  processing. 
(1)  When  a  request  for  records  includes 
a  requei  t  for  expedited  processing,  both 
the  envi  slope  and  the  request  itself  must 
be  clear  ly  marked,  "Expedited 
Process  ng  Requested." 

(2)  Records  will  be  processed  as  soon 
as  praci  icable  when  a  requester  asks  for 
expedit  3d  processing  in  writing  and  is 
granted  such  expedited  treatment  by  the 
Departrient.  The  requester  must 
demons  trate  a  compelling  need  for 
expedit  sd  processing  of  the  requested 


records.  A  compelling  need  is  defined 
as  follows: 

(i)  Failure  to  obtain  the  requested 
records  on  an  expedited  basis  could 
'  reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual.  The  requester 
shall  fully  explain  the  circiunstances 
warranting  such  an  expected  threat  so 
that  the  Department  may  make  a 
reasoned  determination  that  a  delay  in 
obtaining  the  requested  records  could 
pose  such  a  threat;  or 

(ii)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  urgency  to 
inform  the  public  concerning  actual  or 
alleged  Federal  Goverrunent  activity.  A 
person  "primarily  engaged  in 
disseminating  information"  does  not 
include  individuals  who  are  engaged 
only  incidentally  in  the  dissemination 
of  information.  The  standard  of 
"urgency  to  inform"  requires  that  the 
records  requested  pertain  to  a  matter  of 
cxirrent  exigency  to  the  American  public 
and  that  delaying  a  response  to  a  request 
for  records  would  compromise  a 
significant  recognized  interest  to  and 
throughout  the  American  general 
public.  The  requester  must  adequately 
explain  the  matter  or  activity  and  why 
the  records  sought  are  necessary  to  be 
provided  on  an  expedited  basis. 

(3)  A  demonstration  of  a  compelling 
need  by  a  person  making  a  request  for 
expedited  processing  shall  be  made  by 
a  statement  certified  by  the  requester  to 
be  true  and  correct  to  the  best  of  his  or 
her  knowledge  and  belief.  The  statement 
must  be  in  the  form  prescribed  by  28 
U.S.C.  1746,  "I  declare  imder  penalty  of 
perjury  that  the  foregoing  is  true  and 
correct  to  the  best  of  my  knowledge  and 
belief.  Executed  on  [date]." 

(4)  Upon  receipt  by  the  appropriate 
bureau  official,  a  request  for  expedited 
processing  shall  be  considered  and  a 
determination  as  to  whether  to  grant  or 
deny  the  request  for  expedited 
processing  shall  be  made,  and  the 
requester  notified,  within  10  calendar 
days  of  the  date  of  the  request.  However, 
in  no  event  shall  the  bureau  have  fewer 
than  five  days  (excluding  Saturdays, 
Svmdays,  and  legal  public  holidays) 
from  the  date  of  receipt  of  the  request 
for  such  processing.  The  determination 
to  grant  or  deny  a  request  for  expedited 
processing  may  be  made  solely  on  the 
information  contained  in  the  initial 
letter  requesting  expedited  treatment. 

(5)  Appeals  of  initial  determinations 
to  deny  expedited  processing  must  be 
made  within  10  calendar  days  of  the 
date  of  the  initial  letter  of  determination 
denying  expedited  processing.  Both  the 
envelope  and  the  appeal  itself  shall  be 


clearly  marked,  "Appeal  for  Expedited 
Processing." 

(6)  An  appeal  determination  regarding 
expedited  processing  shall  be  made,  and 
the  requester  notified,  within  10  days 
(excluding  Saturdays,  Sundays,  and 
legal  public  holidays)  from  the  date  of 
receipt  of  the  appeal. 

(f)  Date  of  receipt  of  request.  A  request 
for  records  shall  be  considered  to  have 
been  received  on  the  date  on  which  a 
complete  request  containing  the 
information  required  by  paragraph  (b)  of 
this  section  has  been  received.  A 
determination  that  a  request  is  deficient 
in  any  respect  is  not  a  denial  of  access, 
and  such  determinations  are  not  subject 
to  administrative  appeal.  Requests  shall 
be  stamped  with  the  date  of  receipt  by 
the  office  prescribed  in  the  appropriate 
appendix.  As  soon  as  the  date  of  receipt 
has  been  established,  the  requester  shall 
be  so  informed  and  shall  also  be  advised 
when  to  expect  a  response.  The 
acknowledgement  of  receipt 
requirement  shall  not  apply  if  a 
disclosure  determination  will  be  issued 
prior  to  the  end  of  the  20-day  time  limit. 

(g)  Search  for  record  requested. 
Department  of  the  Treasury  employees 
shall  search  to  identify  and  locate 
requested  records,  including  records 
stored  at  Federal  Records  Centers. 
Searches  for  records  maintained  in 
electronic  form  or  format  may  require 
the  application  of  codes,  queries,  or 
other  minor  forms  of  programming  to 
retrieve  the  requested  records.  Wherever 
reasonable,  searches  shall  be  done  by 
electronic  means.  However,  searches  of 
electronic  records  are  not  required  when 
such  searches  would  significantly 
interfere  with  the  operation  of  a 
Treasury  automated  information  system 
or  would  require  unreasonable  effort  to 
conduct.  The  Department  of  the 
Treasury  is  not  required  under  5  U.S.C. 
552  to  tabulate  or  compile  information 
for  the  purpose  of  creating  a  record  or 
records  that  do  not  exist. 

(h)  Initial  determination.  (1)  In 
general.  The  officers  designated  in  the 
appendices  to  this  part  shall  make 
initied  determinations  either  to  grant  or 
to  deny  in  whole  or  in  part  requests  for 
records.  Such  officers  shall  respond  in 
the  approximate  order  of  receipt  of  the 
requests,  to  the  extent  consistent  with 
sound  administrative  practice.  These 
determinations  shall  be  made  euid  the 
requester  notified  within  20  days 
(excepting  Saturdays,  Sundays,  and 
legal  public  holidays)  after  the  date  of 
receipt  of  the  request,  as  determined  in 
accordance  with  paragraph  (f)  of  this 
section,  unless  the  designated  officer 
invokes  an  extension  pursuant  to 
paragraph  (j)(l)  of  this  section  or  the 
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requester  otherwise  agrees  to  an 
extension  of  the  20-day  time  limitation. 

(2)  Granting  of  request.  If  the  request 
is  granted  Ln  full  or  in  part,  and  if  the 
requester  wants  a  copy  of  the  records,  a 
copy  of  the  records  shall  be  mailed  to 
the  requester,  together  with  a  statement 
of  the  applicable  fees,  either  at  the  time 
of  the  determination  or  shortly 
thereafter. 

(3)  Inspection  of  records.  In  the  case 
of  a  request  for  inspection,  the  requester 
shall  be  notified  in  writing  of  the 
determination,  when  and  where  the 
requested  records  may  be  inspected,  and 
of  the  fees  incurred  in  complying  with 
the  request.  The  records  shall  then 
promptly  be  made  available  for 
inspection  at  the  time  and  place  stated, 
in  a  manner  that  will  not  interfere  with 
Department  of  the  Treasury  operations 
and  will  not  exclude  other  persons  from 
making  inspections.  The  requester  shall 
not  be  permitted  to  remove  the  records 
from  the  room  where  inspection  is 
made.  If,  after  making  inspection,  the 
requester  desires  copies  of  all  or  a 
portion  of  the  requested  records,  copies 
shall  be  furnished  upon  payment  of  the 
established  fees  prescribed  by  §  1.7. 
Fees  may  be  charged  for  search  and 
review  time  as  stated  in  §  1.7. 

(4)  Denial  of  request.  If  it  is 
determined  that  the  request  for  records 
should  be  denied  in  whole  or  in  part, 
the  requester  shall  be  notified  by  mail. 
The  letter  of  notification  shall: 

(i)  State  the  exemptions  relied  on  in 
not  granting  the  request; 

(ii)  If  technically  feasible,  indicate  the 
amount  of  information  deleted  at  the 
place  in  the  record  where  such  deletion 
is  made  (unless  providing  such 
indication  would  harm  an  interest 
protected  by  the  exemption  relied  upon 
to  deny  such  material); 

(iii)  Set  forth  the  name  and  title  or 
position  of  the  responsible  official; 

(iv)  Advise  the  requester  of  the  right 
to  administrative  appeal  in  accordance 
with  paragraph  (i)  of  this  section;  and 

(v)  Specify  the  official  or  office  to 
which  such  appeal  shall  be  submitted. 

(5)  No  recoras  found.  If  it  is 
determined,  after  a  thorough  search  for 
records  by  the  responsible  official  or  his 
delegate,  that  no  records  have  been 
found  to  exist,  the  responsible  official 
will  so  notify  the  requester  in  v^-iting. 
The  letter  of  notification  will  advise  the 
requester  of  the  right  to  administratively 
appeal  the  Department's  determination 
that  no  records  exist  (i.e.,  to  challenge 
the  adequacy  of  the  Department's  search 
for  responsive  records)  in  accordance 
with  paragraph  (i)  of  this  section.  The 
response  shall  specify  the  official  or 
office  to  which  the  appeal  shall  be 
submitted  for  review. 


(i)  Administrative  appeal.  (l)(i)  A 
requester  may  appeal  a  Department  of 
the  Treasury  initial  determination 
when: 

(A)  Access  to  records  has  been  denied 
in  whole  or  in  part; 

(B)  There  has  been  an  adverse 
determination  of  the  requester's 
category  as  provided  in  §  1.7(d)(4); 

(C)  A  request  for  fee  waiver  or 
reduction  has  been  denied: 

(D)  It  has  been  determined  that  no 
responsive  records  exist;  or 

(E)  A  request  for  expedited  processing 
has  been  denied. 

(ii)  An  appeal,  other  than  an  appeal 
for  expedited  processing,  must  be 
submitted  within  35  days  of  the  date  of 
the  initial  determination  or  the  date  of 
the  letter  transmitting  the  last  records 
released,  whichever  is  later,  except  in 
the  case  of  a  denial  for  expedited 
processing.  An  appeal  of  a  denial  for 
expedited  processing  must  be  made 
within  10  days  of  the  date  of  the  initial 
determination  to  deny  expedited 
processing  (see  §  1.5(e)(5)).  All  appeals 
must  be  submitted  to  the  official 
specified  in  the  appropriate  appendix  to 
this  subpart  whose  title  and  address 
should  also  have  been  included  in  the 
initial  determination.  An  appeal  that  is 
improperly  addressed  shall  be 
considered  not  to  have  been  received  by 
the  Department  imtil  the  office  specified 
in  the  appropriate  appendix  receives  the 
appeal. 

(2)  The  appeal  shall — 

(i)  Be  made  in  writing  and  signed  by 
the  requester  or  his  or  her 
representative; 

(ii)  Be  addressed  to  and  mailed  or 
hand  delivered  within  35  days  (or 
within  10  days  when  expedited 
processing  has  been  denied)  of  the  date 
of  the  initial  determination,  or  the  date 
of  the  letter  transmitting  the  last  records 
released,  whichever  is  later,  to  the  office 
or  officer  specified  in  the  appropriate 
appendix  to  this  subpart  and  also  in  the 
initial  determination.  (See  the 
appendices  to  this  subpart  for  the 
address  to  which  appeals  made  by  mail 
should  be  addressed); 

(iii)  Set  forth  the  address  where  the 
requester  desires  to  be  notified  of  the 
determination  on  appeal; 

(iv)  Specify  the  date  of  the  initial 
request  and  date  of  the  letter  of  initial 
determination,  and,  where  possible, 
enclose  a  copy  of  the  initial  request  and 
the  initial  determination  being 
appealed. 

(3)(i)  Appeals  shall  be  stamped  with 
the  date  of  their  receipt  by  the  office  to 
which  addressed,  and  shall  be 
processed  in  the  approximate  order  of 
their  receipt.  The  receipt  of  the  appeal 
shall  be  acknowledged  by  the  office  or 


officer  specified  in  the  appropriate 
appendix  to  this  subpart  emd  the 
requester  advised  of  the  date  the  appeal 
was  received  and  the  expected  date  of 
response.  The  decision  to  affirm  the 
initial  determination  (in  whole  or  in 
part)  or  to  grant  the  request  for  records 
shall  be  made  and  notification  of  the 
determination  mailed  within  20  days 
(exclusive  of  Saturdays,  Sundays,  and 
legal  public  holidays)  after  the  date  of 
receipt  of  the  appeal,  unless  extended 
pursuant  to  paragraph  (j)(l)  of  this 
section.  If  it  is  decided  that  the  initial 
determination  is  to  be  upheld  (in  whole 
or  in  part)  the  requester  shall  be — 

(A)  Notified  in  writing  of  the  denial; 

(B)  Notified  of  the  reasons  for  the 
denial,  including  the  FOIA  exemptions 
relied  upon; 

(C)  Notified  of  the  name  and  title  or 
position  of  the  official  responsible  for 
the  determination  on  appeal;  and 

(D)  Provided  with  a  statement  that 
judicial  review  of  the  denial  is  available 
in  the  United  States  District  Court  for 
the  judicial  district  in  which  the 
requester  resides  or  has  a  principal 
place  of  business,  the  judicial  district  in 
which  the  requested  records  are  located, 
or  the  District  of  Columbia  in 
accordance  with  5  U.S.C.  552(a)(4)(B). 

(ii)  If  the  initial  determination  is 
reversed  on  appeal,  the  requester  shall 
be  so  notified  and  the  request  shall  be 
processed  promptly  in  accordance  with 
the  decision  on  appeal. 

(4)  If  a  determination  cannot  be  made 
within  the  20-day  period  (or  within  a 
period  of  extension  pursuant  to 
paragraph  {j)(l)  of  this  section),  the 
requester  may  be  invited  to  agree  to  a 
voluntary  extension  of  the  20-day 
appeal  period.  This  voluntary  extension 
shall  not  constitute  a  waiver  of  the  right 
of  the  requester  ultimately  to  commence 
an  action  in  a  United  States  district 
coxul. 

(j)  Time  extensions;  unusual 
circumstances.  (1)  In  unusual 
circumstances,  the  time  limitations 
specified  in  paragraphs  (h)  and  (i)  of 
this  section  may  be  extended  by  written 
notice  from  the  official  charged  with  the 
duty  of  making  the  determination  to  the 
person  making  the  request  or  appeal 
setting  forth  the  reasons  for  this 
extension  and  the  date  on  which  the 
determination  is  expected  to  be  sent.  As 
used  in  this  paragraph,  "unusual 
circumstances"  means,  but  only  to  the 
extent  reasonably  necessary  to  the 
proper  processing  of  the  particular 
requests: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 
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(ii)  Tl  le  need  to  search  for,  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(iii)  T  le  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  \nXh  another  agency  having  a 
substani  ial  interest  in  the  determination 
of  the  re  quest,  or  among  two  or  more 
bureaus  or  components  of  bureaus  of  the 
Departrr  ent  of  the  Treasury  having 
substani  ial  subject  matter  interest 
therein. 

(2)  Any  extension  or  extensions  of 
time  shs  ll  not  ciunulatively  total  more 
than  10  iays  (exclusive  of  Saturdays, 
Sundays ,  and  legal  public  holidays). 
Howeve  •,  if  additional  time  is  needed  to 
process  he  request,  the  bureau  shall 
notify  th  e  requester  and  provide  the 
requeste  r  an  opportunity  to  limit  the 
scope  of  the  request  or  arrange  for  an 
altemati  ve  time  frame  for  processing  the 
request  (ir  a  modified  request.  The 
requeste  r  shall  retain  the  right  to  define 
the  desij  ed  scope  of  the  request,  as  long 
as  it  mee  ts  the  requirements  contained 
in  this  subpart. 

(3)  Bueaus  may  establish  multitrack 
processi:  ig  of  requests  based  on  the 
amount  )f  work  or  time,  or  both, 
involvec  in  processing  requests. 

(4)  If  n  lore  than  one  request  is 
received  from  the  same  requester,  or 
from  a  g]  oup  of  requesters  acting  in 
concert,  md  the  Department  believes 
that  sucl  requests  constitute  a  single 
request  \  .fhich  would  otherwise  satisfy 
the  unus  aal  circumstances  specified  in 
paragraph  {j)(l)  of  this  section,  and  the 
requests  involve  clearly  related  matters, 
the  Department  may  aggregate  these 
requests  tor  processing  purposes. 

(k)  Fai  ure  to  comply.  If  a  bureau  of 
the  Depa  rtment  of  the  Treasury  fails  to 
comply  \  nth  the  time  limits  specified  in 
paragrap  i  (h)  or  (i),  or  the  time 
extensioi  is  of  paragraph  (j)  of  this 
section,  i  uy  person  making  a  request  for 
records  i:i  accordance  with  §  1.5  shall  be 
consideri  sd  to  have  exhausted 
administ  -ative  remedies  with  respect  to 
the  requf  st.  Accordingly,  the  person 
making  t  le  request  may  initiate  suit  as 
set  forth  n  para^aph  (1)  of  this  section. 

(1)  Judi  vial  review.  If  an  adverse 
determin  ation  is  made  upon  appeal 
pursuant  to  paragraph  (i)  of  this  section, 
or  if  no  d  Btermination  is  made  within 
the  time  imits  specified  in  paragraphs 
(h)  and  (i)  of  this  section,  together  with 
any  extei  sion  pursuant  to  paragraph 
(j)(l)  of  t]  lis  section  or  within  the  time 
otherwis(  \  agreed  to  by  the  requester,  the 
requester  may  commence  an  action  in  a 
United  S  ates  district  court  in  the 
district  ii  I  which  he  resides,  in  which 
his  princ  pal  place  of  business  is 


located,  in  which  the  records  are 
situated,  or  in  the  District  of  Columbia, 
pursuant  to  5  U.S.C.  552(a){4}. 

(m)  Preservation  of  records.  Under  no 
circumstances  shall  records  be 
destroyed  while  they  are  the  subject  of 
a  pending  request,  appeal,  or  lawsuit 
under  the  FOIA. 

(n)  Processing  requests  that  are  not 
properly  addressed.  A  request  that  is  not 
properly  addressed  as  specified  in  the 
appropriate  appendix  to  this  subpart 
shall  be  forwarded  to  the  appropriate 
bxueau  or  bureaus  for  processing.  If  the 
recipient  of  the  request  does  not  know 
the  appropriate  bureau  to  forward  it  to, 
the  request  shall  be  forwarded  to  the 
Departmental  Disclosure  Officer 
(Disclosure  Services,  DO),  who  will 
determine  the  appropriate  bureau.  A 
request  not  addressed  to  the  appropriate 
biueau  will  be  considered  to  have  been 
received  for  purposes  of  paragraph  (f)  of 
this  section  when  the  request  has  been 
received  by  the  appropriate  bureau 
office  as  designated  in  the  appropriate 
appendix  to  this  subpart.  An  improperly 
addressed  request,  when  received  by  the 
appropriate  bureau  office,  shall  be 
acknowledged  by  that  bureau. 

§  1 .6    Business  information. 

(ii)  In  general.  Business  information 
provided  to  the  Department  of  the 
Treasmy  by  a  business  submitter  shall 
not  be  disclosed  pursuant  to  a  Freedom 
of  Information  Act  request  except  in 
accordance  with  this  section. 

(b)  Notice  to  business  submitters.  A 
bureau  shall  provide  a  business 
submitter  with  prompt  written  notice  of 
receipt  of  a  request  encompassing  its 
business  information  whenever  required 
in  accordance  with  paragraph  (c)  of  this 
section,  and  except  as  is  provided  in 
paragraph  (g)  of  this  section.  Such 
written  notice  shall  either  describe  the 
exact  nature  of  the  business  information 
requested  or  provide  copies  of  the 
records  or  portions  of  records 
containing  the  business  information. 

(c)  When  notice  is  required.  The 
bureau  shall  provide  a  business 
submitter  with  notice  of  receipt  of  a 
request  whenever: 

(1)  The  business  submitter  has  in 
good  faith  designated  the  information  as 
commercially  or  financially  sensitive 
information,  or 

(2)  The  bureau  has  reason  to  believe 
that  disclosiue  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(3)  Notice  of  a  request  for  business 
information  falling  within  paragraph  (c) 
(1)  or  (2)  of  this  section  shall  be  required 
for  a  period  of  not  more  than  ten  years 
after  the  date  of  submission  unless  the 
business  submitter  requests,  and 


provides  acceptable  justification  for,  a 
specific  notice  period  of  greater 
duration. 

(4)  The  submitter's  claim  of 
confidentiality  should  be  supported  by 
a  statement  by  an  authorized 
representative  of  the  company  providing 
specific  justification  that  the 
information  in  question  is  in  fact 
confidential  commercial  or  financial 
information  and  has  not  been  disclosed 
to  the  public. 

(d)  Opportunity  to  object  to 
disclosure.  (1)  Through  the  notice 
described  in  paragraph  (b)  of  this 
section,  a  bureau  shall  afford  a  business 
submitter  ten  days  from  the  date  of  the 
notice  (exclusive  of  Saturdays,  Sundays, 
and  legal  public  holidays)  to  provide  the 
biu-eau  with  a  detailed  statement  of  any 
objection  to  disclosure.  Such  statement 
shall  specify  all  grounds  for 
withholding  any  of  the  information 
under  any  exemption  of  the  Freedom  of 
Information  Act  and,  in  the  case  of 
Exemption  4,  shall  demonstrate  why  the 
information  is  considered  to  be  a  trade 
secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  Information  provided  by  a 
business  submitter  pursuant  to  this 
paragraph  may  itself  be  subject  to 
disclosure  under  the  FOIA. 

(2)  When  notice  is  given  to  a 
submitter  under  this  section,  the 
requester  shall  be  advised  that  such 
notice  has  been  given  to  the  submitter. 
The  requester  shdl  be  further  advised 
that  a  delay  in  responding  to  the  request 
may  be  considered  a  denial  of  access  to 
records  and  that  the  requester  may 
proceed  with  an  administrative  appeal 
or  seek  judicial  review,  if  appropriate. 
However,  the  requester  will  be  invited 
to  agree  to  a  voluntary  extension  of  time 
so  that  the  bureau  may  review  the 
business  submitter's  objection  to 
disclose. 

(e)  Notice  of  intent  to  disclose.  A 
bureau  shall  consider  carefully  a 
business  submitter's  objections  and 
specific  grounds  for  nondisclosure  prior 
to  determining  whether  to  disclose 
business  information.  Whenever  a 
bureau  decides  to  disclose  business 
information  over  the  objection  of  a 
business  submitter,  the  bureau  shall 
forward  to  the  business  submitter  a 
written  notice  which  shall  include: 

(1)  A  statement  of  the  reasons  for 
which  the  business  submitter's 
disclosure  objections  were  not 
sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  specified  disclosiue  date  which 
is  not  less  than  ten  days  (exclusive  of 
Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  notice  of  the  final 
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decision  to  release  the  requested 
information  has  been  mailed  to  the 
submitter.  Except  as  otherwise 
prohibited  by  law.  a  copy  of  the 
disclosiu-e  notice  shall  be  forwarded  to 
the  requester  at  the  same  time. 

(f)  Notice  ofFOIA  lawsuit.  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  business  information 
covered  by  paragraph  (c)  of  this  section, 
the  bureau  shall  promptly  notify  the 
business  submitter. 

(g)  Exception  to  notice  requirement. 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  The  bureau  determines  that  the 
information  shall  not  be  disclosed; 

(2)  The  information  lawfully  has  been 
published  or  othervdse  made  available 
to  the  public;  or 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552). 

§  1 .7    Fees  for  services. 

(a)  In  general.  This  fee  schedule  is 
applicable  uniformly  throughout  the 
Department  of  the  Treasiuy  and  pertains 
to  requests  processed  under  the 
Freedom  of  Information  Act.  Specific 
levels  of  fees  are  prescribed  for  each  of 
the  following  categories  of  requesters. 
Requesters  are  asked  to  identify  the 
applicable  fee  category  they  belong  to  in 
their  initial  request  in  accordance  with 
§  1.5(b). 

(1)  Commercial  use  requesters.  These 
requesters  are  assessed  charges  which 
recover  the  full  direct  costs  of  searching 
for,  reviewing,  and  duplicating  the 
records  sought.  Commercial  use 
requesters  are  not  entitled  to  two  hours 
of  free  search  time  or  100  free  pages  of 
duplication  of  documents.  Moreover, 
when  a  request  is  received  for 
disclosure  that  is  primarily  in  the 
commercial  interest  of  the  requester,  the 
Department  is  not  required  to  consider 

a  request  for  a  waiver  or  reduction  of 
fees  based  upon  the  assertion  that 
disclosure  would  be  in  the  public 
interest.  The  Department  may  recover 
the  cost  of  searching  for  and  reviewing 
records  even  if  there  is  ultimately  no 
disclosure  of  records,  or  no  records  are 
located. 

(2)  Educational  and  non-commercial 
scientific  institution  requesters.  Records 
shall  be  provided  to  requesters  in  these 
categories  for  the  cost  of  duplication 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible,  requesters  must 
show  that  the  request  is  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 


commercial scientific  institution) 
research.  These  categories  do  not 
include  requesters  who  want  records  for 
use  in  meeting  individual  academic 
research  or  study  requirements. 

(3)  Requesters  who  are  representatives 
of  the  news  media.  Records  shall  be 
provided  to  requesters  in  this  category 
for  the  cost  of  duplication  alone, 
excluding  charges  for  the  first  100 
pages. 

(4)  All  other  requesters.  Requesters 
who  do  not  fit  any  of  the  categories 
described  above  shall  be  charged  fees 
that  will  recover  the  full  direct  cost  of 
searching  for  and  duplicating  records 
that  are  responsive  to  the  request, 
except  that  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge.  The  Department  may  recover  the 
cost  of  searching  for  records  even  if 
there  is  ultimately  no  disclosure  of 
records,  or  no  records  are  located. 
Requests  from  persons  for  records  about 
themselves  filed  in  the  Department's 
systems  of  records  shall  continue  to  be 
treated  xmder  the  fee  provisions  of  the 
Privacy  Act  of  1974  which  permit  fees 
only  for  duplication,  after  the  first  100 
pages  are  furnished  free  of  charge. , 

(b)  Fee  waiver  determination.  Where 
the  initial  request  includes  a  request  for 
reduction  or  waiver  of  fees,  the 
responsible  official  shall  determine 
whether  to  grant  the  request  for 
reduction  or  waiver  before  processing 
the  request  and  notify  the  requester  of 
this  decision.  If  the  decision  does  not 
waive  all  fees,  the  responsible  official 
shall  advise  the  requester  of  the  fact  that 
fees  shall  be  assessed  and,  if  applicable, 
payment  must  be  made  in  advance 
pinsuant  to  §  1.7(e)(2).  - 

(c)  Mien  fees  are  not  charged.  (1)  No 
fee  shall  be  charged  for  monitoring  a 
requester's  inspection  of  records. 

(2)  Fees  shall  be  charged  in 
accordance  with  the  schedule  contained 
in  paragraph  (g)  of  this  section  for 
services  rendered  in  responding  to 
requests  for  records,  imless  any  one  of 
the  following  applies: 

(i)  Services  were  performed  without 
charge; 

(ii)  The  cost  of  collecting  a  fee  would 
be  equal  to  or  greater  than  the  fee  itself; 
or, 

(iii)  The  fees  were  waived  or  reduced 
in  accordance  with  paragraph  (d)  of  this 
section. 

(d)  Waiver  or  reduction  of  fees.  (1) 
Fees  may  be  waived  or  reduced  on  a 
case-by-case  basis  in  accordance  with 
this  paragraph  by  the  official  who 
determines  the  availability  of  the 
records,  provided  such  waiver  or 
reduction  has  been  requested  in  writing. 
Fees  shall  be  waived  or  reduced  by  this 


official  when  it  is  determined,  based 
upon  the  submission  of  the  requester, 
that  a  waiver  or  reduction  of  the  fees  is 
in  the  public  interest  because  furnishing 
the  information  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
conunercial  interest  of  the  requester.  Fee 
waiver/reduction  requests  shall  be 
evaluated  against  the  fee  waiver  policy 
guidance  issued  by  the  Department  of 
Justice  on  April  2,  1987. 

(2)  Normally  no  charge  shall  be  made 
for  providing  records  to  state  or  foreign 
governments,  international 
governmental  organizations,  or  local 
government  agencies  or  offices. 

(3)  Appeals  from  denials  of  requests 
for  waiver  or  reduction  of  fees  shall  be 
decided  in  accordance  with  the  criteria 
set  forth  in  paragraph  (d)(1)  of  this 
section  by  the  official  authorized  to 
decide  appeals  from  denials  of  access  to 
records.  Appeals  shall  be  addressed  in 
writing  to  the  office  or  officer  specified 
in  the  appropriate  appendix  to  this 
subpart  within  35  days  of  the  denial  of 
the  initial  request  for  waiver  or 
reduction  and  shall  be  decided  within 
20  days  (excluding  Saturdays,  Sundays, 
and  legal  public  holidays). 

(4)  Appeals  fit)m  an  adverse 
determination  of  the  requester's 
category  as  described  in  §  1.5(b)(2)  and 
provided  in  §  1.5(i){l)  shall  be  decided 
by  the  official  authorized  to  decide 
appeals  from  denials  of  access  to 
records  and  shall  be  based  upon  a 
review  of  the  requester's  submission 
and  the  bureau's  own  records.  Appeals 
shall  be  addressed  in  writing  to  the 
office  or  officer  specified  in  the 
appropriate  appendix  to  this  subpart 
within  35  days  of  the  date  of  the 
bureau's  determination  of  the 
requester's  category  and  shall  be 
decided  within  20  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
hoUdays). 

(e)  Advance  notice  of  fees.  (1)  When 
the  fees  for  processing  the  request  are 
estimated  to  exceed  the  limit  set  by  the 
requester,  and  that  amount  is  less  than 
$250,  the  requester  shall  be  notified  of 
the  estimated  costs.  The  requester  must 
provide  an  agreement  to  pay  the 
estimated  costs;  however,  the  requester 
shall  also  be  given  an  opportiinity  to 
reformulate  the  request  in  an  attempt  to 
reduce  fees. 

(2)  If  the  requester  has  failed  to  state 
a  limit  and  the  costs  are  estimated  to 
exceed  $250.00,  the  requester  shall  be 
notified  of  the  estimated  costs  and  must 
pre-pay  such  amount  prior  to  the 
processing  of  the  request,  or  provide 
satisfactory  assurance  of  full  payment  if 
the  requester  has  a  history  of  prompt 
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paymer  t  of  FOIA  fees.  The  requester 
shall  ali  ;o  be  given  an  opportunity  to 
reformu  late  the  request  in  such  a  way  as 
to  const  itute  a  request  for  responsive 
records  at  a  reduced  fee. 

(3)  W  len  the  Department  or  a  bureau 
of  the  D  epartment  acts  under  paragraph 
(e)  (1)  o  •  (2)  of  this  section,  the 
adminii  trative  time  limits  of  20  days 
(exclud  ng  Saturdays,  Sundays,  and 
legal  pu  dHc  hoUdays)  from  receipt  of 
initial  requests  or  appeals,  plus 
extensic  ns  of  these  time  limits,  shall 
begin  oi  Jy  after  fees  have  been  paid,  a 
written  igreement  to  pay  fees  has  been 
provide^  1,  or  a  request  has  been 
reformu  ated. 

(f)  Foj  m  of  payment.  (1)  Payment  may 
be  made  by  check  or  money  order 
payable  to  the  Treasury  of  the  United 
States  01  the  relevant  bureau  of  the 
Departn  ent  of  the  Treasury. 

(2)  The  Department  of  the  Treasury 
reserves  the  right  to  request  prepayment 
after  a  r(  quest  is  processed  and  before 
docume  its  are  released. 

(3)  Wl  len  costs  are  estimated  or 
determined  to  exceed  $250,  the 
Departm  ent  shall  either  obtain 
satisfact  jry  assiirance  of  full  payment  of 
the  estii]  lated  cost  where  the  requester 
has  a  hi!  tory  of  prompt  payment  of 
FOIA  fe(  (s  or  require  a  requester  to  make 
an  advaj  ice  payment  of  the  entire 
estimate  d  or  determined  fee  before 
continui  ng  to  process  the  request. 

(4)  If  a  requester  has  previously  failed 
to  pay  a  Fee  within  30  days  of  the  date 
of  the  bi  ling,  the  requester  shall  be 
required  to  pay  the  full  amount  owed 
plus  any  apphcable  interest,  and  to 
make  an  advance  payment  of  the  full 
amoimt  i  )f  the  estimated  fee  before  the 
Departm  Bnt  begins  to  process  a  new 
request  c  r  the  pending  request. 
Whenever  interest  is  charged,  the 
Departm  snt  shall  begin  assessing 
interest  (in  the  31st  day  following  the 
day  on  v  hich  billing  was  sent.  Interest 
shall  be  .  it  the  rate  prescribed  in  31 
U.S.C.  3;  17.  In  addition,  the 
Departm  jnt  shall  take  all  steps 
authorizi  id  by  the  Debt  Collection  Act  of 
1982,  as  amended  by  the  Debt 
Collecticn  Improvement  Act  of  1996, 
includin ;  administrative  offset  pursuant 
to  31  CF I  part  5,  disclosure  to  consumer 
reportinj  agencies  and  use  of  collection 
agencies  to  effect  payment. 

(g)  Amounts  to  be  charged  for  specific 
services.  The  fees  for  services  performed 
by  a  bun  au  of  the  Department  of  the 
Treasury  shall  be  imposed  and  collected 
as  set  foi  th  in  this  paragraph. 

(1)  Du,  cheating  records.  All 
requesters,  except  commercial 
requesters,  shall  receive  the  first  100 
pages  du  ilicated  without  charge. 


Absent  a 


determination  to  waive  fees,  a 


bureau  shall  charge  requesters  as 
follows: 

(i)  $.20  per  page,  up  to  8V2  x  14", 
made  bv  photocopy  or  similar  process. 

(ii)  Photographs,  films,  and  other 
materials — actual  cost  of  duplication. 

(iii)  Other  types  of  duplication 
services  not  mentioned  above — actual 
cost. 

(iv)  Material  provided  to  a  private 
contractor  for  copying  shall  be  charged 
to  the  requester  at  the  actual  cost 
charged  by  the  private  contractor. 

(2)  Search  services.  Bureaus  shall 
charge  for  search  services  consistent 
with  the  following: 

(i)  Searches  for  other  than  electronic 
records.  The  Department  shall  charge 
for  search  time  at  the  salary  rate(s) 
(hasic  pay  plus  16  percent)  of  the 
employee(s)  making  the  search. 
However,  where  a  single  class  of 
personnel  is  used  exclusively  (e.g.,  all 
administrative/clerical,  or  all 
professional/executive),  an  average  rate 
for  the  range  of  grades  typically 
involved  may  be  established.  This 
charge  shall  include  transportation  of 
personnel  and  records  necessary  to  the 
search  at  actual  cost.  Fees  may  be 
charged  for  search  time  as  prescribed  in 
§  1.7,  even  if  the  search  does  not  yield 
any  responsive  records,  or  if  records  are 
denied. 

(ii)  Searches  for  electronic  records. 
The  Department  shall  charge  for  actual 
direct  cost  of  the  search,  including 
computer  search  time,  runs,  and  the 
operator's  salary.  The  fee  for  computer 
output  shall  be  actual  direct  costs.  For 
requesters  in  the  "all  other"  category, 
when  the  cost  of  the  search  (including 
the  operator  time  and  the  cost  of 
operating  the  computer  to  process  a 
request)  equals  the  equivalent  dollar 
amoimt  of  two  hours  of  the  salary  of  the 
person  performing  the  search  (i.e.,  the 
operator),  the  charge  for  the  computer 
search  will  begin. 

(3)  Reviev^  of  records.  The  Department 
shall  charge  commercial  use  requesters 
for  review  of  records  at  the  salary  rate{s) 
(i.e.,  basic  pay  plus  16  percent)  of  the 
employee(s)  making  the  review. 
However,  when  a  single  class  of 
personnel  is  used  exclusively  (e.g.,  all 
administrative/clerical,  or  all 
professional/executive),  an  average  rate 
for  the  range  of  grades  typically 
involved  may  be  established.  Fees  may 
be  charged  for  review  time  as  prescribed 
in  §  1.7,  even  if  records  ultimately  are 
not  disclosed. 

(4)  Inspection  of  records.  Fees  for  all 
services  provided  shall  be  charged 
whether  or  not  copies  are  made 
available  to  the  requester  for  inspection. 

(5)  Other  services.  Other  services  and 
materials  requested  which  are  not 


covered  by  this  part  nor  required  by  the 
FOIA  are  chargeable  at  the  actual  cost  to 
the  Department.  This  includes,  but  is 
not  limited  to: 

(i)  Certifying  that  records  are  true 
copies; 

(ii)  Sending  records  by  special 
methods  such  as  express  mail,  etc. 

(h)  Aggregating  requests.  When  the 
Department  or  a  bureau  of  the 
Department  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
agency  shall  aggregate  any  such  requests 
and  charge  accordingly. 

Appendices  to  Subpart  A 

Appendix  A — Departmental  Offices 

1.  In  general.  This  appendix  applies  to  the 
Departmental  Offices  as  defined  in  31  CFR 
1.1(a)(1). 

2.  Public  reading  room.  The  public  reading 
room  for  the  Departmental  Offices  is  the 
Treasury  Library.  The  Library  is  located  in 
the  Main  Treasury  Building,  1500 
Pennsylvania  Avenue,  NW.,  Washington,  DC 
20220.  For  building  security  purposes, 
visitors  are  required  to  make  an  appointment 
by  calling  202-622-0990. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  of  the 
Departmental  Offices  will  be  made  by  the 
head  of  the  organizational  unit  having 
immediate  custody  of  the  records  requested 
or  the  delegate  of  such  official.  Requests  for 
records  should  be  addressed  to:  Freedom  of 
Information  Request,  DO.  Assistant  Director, 
Disclosure  Services,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records. 

i.  Appellate  determinations  under  31  CFR 
1.5(i)  with  respect  to  records  of  the 
Departmental  Offices  will  be  made  by  the 
Secretary.  Deputy  Secretary,  Under  Secretary, 
General  Counsel,  Inspector  General, 
Treasurer  of  the  United  States,  or  Assistant 
Secretary-  having  jurisdiction  over  the 
organizational  unit  which  has  immediate 
custody  of  the  records  requested,  or  the 
delegate  of  such  officer. 

ii.  Appellate  determinations  with  respect 
to  requests  for  expedited  processing  shall  be 
made  by  the  Deputy  Assistant  Secretary 
(Administration). 

iii.  Appeals  should  be  addressed  to: 
Freedom  of  Information  Appeal,  DO, 
Assistant  Director,  Disclosure  Services, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW,  Washington,  DC 
20220. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  General  Counsel  of 
the  Department  of  the  Treasury  or  the 
delegate  of  such  officer  and  shall  be 
delivered  to  the  following  location: 

General  Counsel,  Department  of  the 
Treasury,  Room  3000,  Main  Treasury 
Building,  1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
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Appendix  B — Internal  Revenue  Service 

1.  In  general.  This  appendix  applies  to  the 
Infernal  Revenue  Service.  See  also  26  CFR 
601.702. 

2.  Public  reading  room.  The  public  reading 
rooms  for  the  Internal  Revenue  Ser\'ice  are 
maintained  at  the  followring  location: 

National  Office 

Mailing  Address 

Freedom  of  Information  Reading  Room,  P.O. 
Box  795,  Ben  Franklin  Station, 
Washington,  DC  20044 

Walk- in  Address 

Room  1621, 1111  Constitution  Avenue,  NW., 
Washington,  D.C. 

Northeast  Region 

Mailing  Address 

Freedom  of  Information  Reading  Room,  P.O. 
Box  5138,  E:QMS:D,  New  York,  NY  10163 

Walk- in  Address 

11th  Floor,  110  W.  44th  Street,  Newr  York, 
NY 

Midstates  Region 

Mailing  Address 

Freedom  of  Information  Reading  Room,  Mail 
Code  7000  DAL,  1100  Commerce  Street, 
Dallas,  TX  75242 

Walk-in  Address 

10th  Floor,  Rm.  10B37, 1100  Commerce 
Street,  Dallas,  TX 

Southeast  Region 

Mailing  Address 

401  W.  Peachtree  Street,  NW,  Stop  601D, 
Room  868,  Atlanta,  GA  30365 

Walk-in  Address 

Same  as  mailing  address 

Western  Region 

Mailing  Address 

1301  Clay  Street,  Stop  800-S,  Oakland,  CA 
94612 

Walk-in  Address 

8th  Floor,  1301  Clay  Street,  Oakland,  CA 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  of  the 
Internal  Revenue  Service,  grant  expedited 
processing,  grant  a  fee  waiver,  or  determine 
requester  category  will  be  made  by  those 
officials  specified  in  26  CFR  601.702. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  with 
respect  to  records  of  the  Internal  Revenue 
Service  will  be  made  by  the  Commissioner  of 
Internal  Revenue  or  the  delegate  of  such 
officer.  Appeals  made  by  mail  should  be 
addressed  to:  Freedom  of  Information 
Appeal,  Commissioner  of  Internal  Revenue 
Service,  c/o  Ben  Franklin  Station,  P.  O.  Box 
929,  Washington,  D.C.  20044. 

Appeals  may  be  delivered  personally  to  the 
Assistant  Chief  Counsel  (Disclosure 
Litigation]  CC:EL:D,  Office  of  the  Chief 


Counsel,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington,  D.C. 

5.  Delivery  of  process.  Service  of  process 
shall  be  effected  consistent  with  Rule  4  of  the 
Federal  Rule  of  Civil  Procedure,  and  directed 
to  the  Commissioner  of  Internal  Revenue  at 
the  following  address:  Commissioner, 
Internal  Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  D.C.  20224. 
Attention:  CC:EL:D. 

Appendix  C — United  States  Customs  Service 

1.  In  general.  This  appendix  applies  to  the 
.  United  States  Customs  Service. 

2.  Public  reading  room.  The  public  reading 
room  for  the  United  States  Customs  Service 
is  maintained  at  the  following  location: 
United  States  Customs  Service,  1300 
Pennsylvania  Avenue  NW.,  Washington,  DC 
20229. 

3 .  Requests  for  records. 

a.  Headquarters — Initial  determinations 
under  31  CFR  1.5(h)  as  to  whether  to  grant 
requests  for  records  will  be  made  by  the 
appropriate  Division  Director  at  Customs 
Service  Headquarters  having  custody  of  or 
functional  jurisdiction  over  the  subject 
matter  of  the  requested  records.  If  the  request 
relates  to  records  maintained  in  an  office 
which  is  not  within  a  division,  the  initial 
determination  shall  be  made  by  the 
individual  designated  for  that  purpose  by  the 
Assistant  Commissioner  having 
responsibility  for  that  office.  Requests  may  be 
mailed  or  delivered  in  person  to:  Freedom  of 
Information  Act,  Chief,  Disclosure  Law 
Branch,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW,  Washington,  DC 
20229. 

b.  Field  Offices — Initial  determinations 
under  31  CFR  1.5(h)  as  to  whether  to  grant 
requests  for  records  maintained  by  the  Office 
of  Investigations  will  be  made  by  the  Special 
Agent  in  Charge  in  whose  office  the  records 
are  maintained.  Initial  determinations  of 
records  maintained  in  Customs  Ports  of  Entry 
as  to  whether  or  not  to  grant  requests  for 
records  will  be  made  by  the  Port  Director  of 
the  Customs  Service  Port  having  jurisdiction 
over  the  Port  of  Entry  in  which  the  records 
are  maintained.  Requests  may  be  mailed  or 
faxed  to  or  delivered  personally  to  the 
respective  Specied  Agents  in  Charge  or  Port 
Directors  of  the  Customs  Service  Ports  at  the 
following  locations: 

Offices  of  Special  Agents  in  Charge  (SACS) 

Atlanta— SAC 

1691  Phoenix  Blvd..  Suite  250,  Atlanta. 
Georgia  30349,  Phone  (770)  994-2230,  FAX 
(770) 994-2262 

Baltimore — SAC 

40  South  Gay  Street,  3rd  Floor,  Baltimore, 
Maryland  21202,  Phone  (410)  962-2620, 
FAX  (410)  962-3469 

Boston — SAC , 

10  Causeway  Street,  Room  722,  Boston,  MA 
02222-1054,  Phone  (617) 565-7400,  FAX 
(617)  565-7422 

Buffalo— SAC 

111  West  Huron  Street,  416,  Burralo.  New 
York  14202,  Phone  (716)  551-4375,  FAX 
(716)551-1379 


Chicago — SAC 

610  South  Canal  Street,  Room  1001.  Chicago, 
Illinois  60607,  Phone  (312)  353-8450,  FAX 

(312)  353-8455 

Denver — SAC 

115  Inverness  Drive,  East,  Suite  300, 
Englewood,  CO  80112-5131,  Phone  (303) 
784-6480.  FAX  (303)  784-6490 

Detroit— SAC 

McNamara  Federal  Building,  477  Michigan 
Avenue,  Room  350,  Detroit,  Michigan 
48226-2568,  Phone  (313)  226-3166,  FAX 

(313)  226-6282 

El  Paso— SAC 

9400  Viscount  Blvd.,  Suite  200,  El  Paso, 
Texas  79925,  Phone  (915)  540-5700.  FAX 
(915)  540-5754 

Houston — SAC 

4141  N.  Sam  Houston  Pkwy,  E.,  Houston, 
Texas  77032.  Phone  (281)  985-0500,  FAX 
(281)  985-0505 

Los  Angeles — SAC 

300  South  Ferry  St.,  Room  2037.  Terminal 
Island,  CA  90731,  Phone  (310)  514-6231. 
FAX  (310)  514-6280 

Miami — SAC 

8075  NW  53rd  Street,  Scrantoil  Building, 
Miami,  Florida  33166,  Phone  (305)  597- 
6030,  FAX  (305)  597-6227 

New  Orleans — SAC 

423  Canal  Street,  Room  207,  New  Orleans, 
LA  70130,  Phone  (504) 670-2416.  FAX 
(504) 589-2059 

New  York— SAC 

6  World  Trade  Center,  New  York,  New  York 
10048-0945,  Phone  (212) 466-2900.  FAX 
(212)466-2903 

San  Antonio — SAC 

10127  Morocco,  Suite  180.  San  Antonio, 
Texas  78216,  Phone  (210)  229-4561,  FAX 
(210)  229-4582 

San  Diego — SAC 

185  West  "F"  Street,  Suite  600.  San  Diego, 
CA  92101,  Phone  (619)  557-6850.  FAX 
(619)  557-5109 

San  Francisco — SAC 

1700  Montgomery  Street,  Suite  445.  San 
Francisco.  CA  94111,  Phone  (415)  705- 
40701.  FAX  (415)  705-4065 

San  Juan — SAC 

#1,  La  Puntilla  Street.  Room  110,  San  Juan, 
PR  00901,  Phone  (787) 729-6975,  FAX 
(787)  729-6646 

Seattle— SAC 

1000-2nd  Avenue,  Suite  2300,  Seattle. 
Washington.  98104.  Phone  (206)  553-7531. 
FAX  (206)  553-0826 

Tampa — SAC 

2203  North  Lois  Avenue,  Suite  600,  Tampa, 
Florida  33607,  Phone  (813)  348-1881.  FAX 
(813)348-1871 
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Tucson-l-SAC 

555  East  River  Road,  Tucson,  Arizona  85704, 
Phone|(520)  670-6026,  FAX  (520)  670- 
6233 

Customs!  Service  Porte 


Anchc^ge:  605  West  Fourth  Avenue 
e,  AK  99501.  Phone:  (907)  271- 
(907)  271-2684. 
Minne^po/is:  110  South  Street 

is,  MN  55401.  Phone:  (612)  348- 
(612)  348-1630. 
Baltinhre:  200  St.  Paul  Place  Baltimore, 
21202.  Phone:  (410)  962-2666:  FAX: 
9335. 

150  North  Royal  Street  Mobile,  AL 
Pbone:  (205)  441-5106;  FAX:  (205) 


Anchora  ;i 
2675;  F/V( 


Minneap  d1 
1690;  Fi^X 


(50  k 


MD 
(410)  96 

Mobilt : 
36602. 
441-606 

Blaine 
98230 
332^70 

New 
Orleans 
FAX:( 

Boston  ■ 
02222-1 
(617) 

New 
York,  NYl 
FAX:  (21 

Buffak 
14202-2 
(716)  551 

New 
Jamaica, 
FAX: 

Champ  li 
9  South 
298-8341 

New 
Center, 
3760: 


9901  Pacific  Highway  Blaine,  WA 
Pjione:  (360)  332-5771;  FAX:  (360) 


0  -leans:  423  Canal  Street  New 
J\.  70130.  Phone:  (504)  589-6353; 
)  589-7305. 

10  Causeway  Street  Boston,  MA 
I  59.  Phone:  (617)  565-6147;  FAX: 
565-6137. 
Y  )rk: 


SC  29401 
(803)  727^043 

Nogale ; 
AZ8562 
(520)  287 


0.) 


Charlotte 
FAX:  (7i 

Norfolk 
23510. 
441-663(1 


11; 


Estate  St 
774-251 

Pembirip 
58271. 
825-6473 

Chicagi 
IL  60607. 
353-2337 


Philadelpi 
4605;  fa:  l: 


OH4411'( 
(216)891 

Portland. 
Portland 
FAX:  (50i) 


Fort  Worth 
574-21 


ro 
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6  World  Trade  Center  New 
10048.  Phone:  (212)  466-4444; 
!)  455-2097. 
Ill  West  Huron  Street  Buffalo,  NY 
378.  Phone:  (716)  551-4373;  FAX: 

1-501 1: 

—JFK  Area:  Building  #  77 
'JY  11430.  Phone:  (718)  553-1542; 
(71^)  553-0077. 

'ain:  35  West  Service  Road  Rts.  1  & 
(|hamplain,  NY  12919.  Phone:  (518) 
FAX:  (518)  298-8314. 
— NY/Newark  Area:  Hemisphere 
Nfcwark,  NJ  07114.  Phone:  (201)  645- 
FA(:  (201)  645-6634. 
Charlehon:  200  East  Bay  Street  Charleston, 
Phone:  (803)  727-4296;  FAX  : 


ri  \rk- 


9  North  Grand  Avenue  Nogales, 
.  Phone:  (520)  287-1410;  FAX: 
1421. 
Charlotte:  1801-K  Cross  Beam  Drive 

NC  28217.  Phone:  (704)  329-6101; 
329-6103. 

200  Granby  Street  Norfolk,  VA 
PHone:  (804)  441-3400;  FAX:  (804) 


Charloke/Amalie:  Main  Post  OFC — Sugar 
Thomas,  VI  00801.  Phone:  (809) 
FAX:  (809)  776-3489. 
•  P.O.  Box  610  Pembina,  ND 
Plione  (701)  525-6201;  FAX:  (701) 


610  South  CanafStreet  Chicago, 
Phone:  (312)  353-6100;  FAX:  (312) 


Philad^phia:  2nd  &  Chestnut  Streets 

ia,  PA  19106.  Phone:  (215)  597- 


(215)597-2103. 
Clevelc^d:  56  Erieview  Plaza  Cleveland, 
Phone:  (216)  891-3804;  FAX: 
3836. 

Oregon:  51 1  NW  Broadway 
DR  97209.  Phone:  (503)  326-2865; 
326-3511. 
Dallas/fort  Worth:  P.O.  Box  61905  Dallas/ 
Airport.  TX  75261.  Phone:  (972) 
FAX:  (972)  574-4818. 


Providence:  49  Pavilion  Avenue 
Providence,  RI  02905.  Phone:  (401)  941- 
6326;  FAX:  (401)  941-6628. 

Denver  4735  Oakland  Street  Denver,  CO 
80239.  Phone:  (303)  361-0715;  FAX:  (303) 
361-0722. 

San  Diego:  610  West  Ash  Street  San  Diego, 
CA  92188.  Phone:  (619)  557-6758;  FAX: 
(619)  557-5314. 

Detroit:  A77  Michigan  Avenue  Detroit,  MI 
48226.  Phone:  (313)  226-3178;  FAX:  (313) 
226-3179. 

San  Francisco:  555  Battery  Avenue  San 
Francisco,  CA  94111.  Phone:  (415)  744-7700; 
FAX:  (415)  744-7710. 

Duluth:  515  West  1st  Street  Duluth,  MN 
55802-1390.  Phone:  (218)  720-5201;  FAX: 
(218)  720-5216. 

San  Juan:  #1  La  Puntilla  San  Juan,  PR 
00901.  Phone:  (809)  729-6965;  FAX:  (809) 
729-6978. 

El  Paso:  9400  Viscount  Boulevard  El  Paso, 
TX  79925.  Phone:  (915)  540-5800;  FAX: 
(915)540-3011. 

Savannah:  1  East  Bay  Street  Savannah,  GA 
31401.  Phone:  (912)  652-4256;  FAX:  (912) 
652-4435. 

Great  Falls:  300  2nd  Avenue  South  Great 
Falls,  MT  59403.  Phone:  (406)  453-7631; 
FAX:  (406)  453-7069. 

Seattle:  1000  2nd  Avenue  Seattle,  WA 
98104-1049.  Phone:  (206)  553-0770;  FAX: 
(206)  553-2970. 

Honolulu:  335  Merchant  Street  Honolulu, 
HI  96813.  Phone:  (808)  522-8060;  FAX:  (808) 
522-8060. 

St.  Albans:  P.O.  Box  1490  St.  Albans.  VT 
05478.  Phone:  (802)  524-7352;  FAX:  (802) 
527-1338. 

Houston/Galveston:  1717  East  Loop 
Houston,  TX  77029  .  Phone:  (713)  985-6712; 
FAX:  (713)985-6705. 

St.  Louis:  \V77  Woodson  Road  St.  Louis, 
MO  63134-3716.  Phone:  (314)  428-2662; 
FAX:  (314)  428-2889. 

Laredo/Colombia:  P.O.  Box  3130  Laredo, 
TX  78044.  Phone:  (210)  726-2267;  FAX: 
(210)  726-2948. 

Tacoma:  2202  Port  of  Tacoma  Road. 
Tacoma,  WA  98421.  Phone:  (206)  593-6336; 
FAX:  (206)  593-^351. 

Los  Angeles:  300  South  Ferry  Street 
Terminal  Island,  CA  90731.  Phone:  (310) 
514-6001;  FAX:  (310)  514-6769. 

Tampa:  4430  East  Adamo  Drive  Tampa,  FL 
33605.  Phone:  (813)  228-2381;  FAX:  (813) 
225-7309.  ' 

Miami  Airport:  6601  West  25th  Street 
Miami,  FL  33102-5280.  Phone:  (305)  869- 
2800;  FAX:  (305)  869-2822. 

Washington  DC:  P.O.  Box  17423 
Washington,  DC  20041.  Phone:  (703)  318- 
5900;  FAX:  (703)  318-6706. 

Milwaukee:  P.O.  Box  37260  Milwaukee,  Wl 
53237-0260.  Phone:  (414)  571-2860;  FAX: 
(414)  762-0253. 

c.  All  such  requests  should  be 
conspicuously  labeled  on  the  face  of  the 
envelope,  "Freedom  of  Information  Act 
Request"  or  "FOIA  Request". 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  will  be 
made  by  the  Assistant  Commissioner  of 
Customs  (Office  of  Regulations  and  Rulings), 
and  all  such  appeals  should  be  mailed,  faxed 


(202/482-6943)  or  personally  delivered  to  the 
United  States  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.,  Washington.  DC 
20229.  If  possible,  a  copy  of  the  initial  letter 
of  determination  should  be  attached  to  the 
appeal. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Chief  Counsel,  United 
States  Customs  Service,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20229. 

Appendix  D — United  States  Secret  Service 

1.  In  general.  This  appendix  applies  to  the 
United  States  Secret  Service. 

2.  Public  reading  room.  The  United  States 
Secret  Service  will  provide  a  room  on  an  ad 
hoc  basis  when  necessary.  Contact  the 
Disclosure  Officer,  Room  720,  1800  G  Street, 
NW,  Washington,  DC  20223  to  make 
appointments. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  of  the 
United  States  Secret  Service  will  be  made  by 
the  Freedom  of  Information  and  Privacy  Acts 
Officer,  United  States  Secret  Service. 
Requests  may  be  mailed  or  delivered  in 
person  to:  Freedom  of  Information  Act 
Request,  FOIA  and  Privacy  Acts  Officer,  U.S. 
Secret  Service,  Room  720, 1800  G  Street,  NW, 
Washington,  D.C.  20223. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  with 
respect  to  records  of  the  United  States  Secret 
Service  will  be  made  by  the  Deputy  Director, 
United  States  Secret  Service.  Appeals  should 
be  addressed  to:  Freedom  of  Information 
Appeal,  Deputy  Director,  U.S.  Secret  Service, 
Room  800, 1800  G  Street,  NW,  Washington, 
D.C.  20223. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  United  States  Secret 
Service  Chief  Counsel  at  the  following 
address:  Chief  Counsel,  U.S.  Secret  Service, 
Room  842,  1800  G  Street.  NW.Washington, 
D.C.  20223. 

Appendix  E — Bureau  of  Alcohol,  Tobacco 
and  Firearms 

1.  In  general.  This  appendix  applies  to  the 
Bureau  of  Alcohol,  Tobacco  and  Firearms. 

2.  Public  reading  room.  The  Bureau  of 
Alcohol,  Tobacco  and  Firearms  will  make 
materials  available  for  review  on  an  ad  hoc 
basis  when  necessary.  Contact  the  Chief, 
Disclosure  Division,  Bureau  of  Alcohol, 
Tobacco,  and  Firearms,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  of  the 
Bureau  of  Alcohol,  Tobacco,  and  Firearms 
will  be  made  by  the  Chief,  Disclosure 
Division,  Office  of  Assistant  Director  (Liaison 
and  PubUc  Information)  or  the  delegate  of 
such  officer.  Requests  may  be  mailed  or 
delivered  in  person  to:  Freedom  of 
Information  Act  Request,  Chief,  Disclosure 
Division,  Bureau  of  Alcohol,  Tobacco,  and 
Firearms,  650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  with 
respect  to  records  of  the  Bureau  of  Alcohol, 
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Tobacco  and  Firearms  will  be  made  by  the 
Assistant  Director,  Liaison  and  Public 
Information,  Bureau  of  Alcohol,  Tobacco, 
and  Firearms  or  the  delegate  of  such  officer. 

Appeals  may  be  mailed  or  delivered  in 
person  to:  Freedom  of  Information  Appeal, 
Assistant  Director,  Liaison  and  Public 
Information,  Bureau  of  Alcohol,  Tobacco, 
and  Firearms,  650  Ma.ssachusetts  Avenue, 
NW.,  Washington,  DC  20226. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Dicector  of  the  Bureau 
of  Alcohol,  Tobacco,  and  Firearms  at  the 
following  location:  Bureau  of  Alcohol, 
Tobacco,  and  Firearms,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
Attention:  Chief  Counsel. 

Appendix  F — Bureau  of  Engraving  and 
Printing 

1.  In  general.  This  appendix  applies  to  the 
Bureau  of  Engraving  and  Printing. 

2.  Public  reading  room.  Contact  the 
Disclosure  Officer,  14th  and  C  Streets,  SW., 
Washington,  DC  20228,  to  make  an 
appointment. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  of  the 
Bureau  of  Engraving  and  Printing  will  be 
made  by  the  Assistant  to  the  Director. 
Requests  may  be  mailed  or  delivered  in 
person  to:  Freedom  of  Information  Act 
Request,  Disclosure  Officer,  (Assistant  to  the 
Director),  Room  112-M,  Bureau  of  Engraving 
and  Printing,  Washington,  D.C.  20228. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  with 
respect  to  records  of  the  Bureau  of  Engraving 
and  Printing  will  be  made  by  the  Director  of 
the  Bureau  of  Engraving  and  Printing  or  the 
delegate  of  the  Director.  Appeals  may  be 
mailed  or  delivered  in  person  to:  Freedom  of 
Information  Appeal,  Director,  Bureau  of 
Engraving  and  Printing,  14th  and  C  Streets, 
S.W.,  Room  119-M,  Washington,  D.C.  20228. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Chief  Counsel  or  the 
delegate  of  such  officer  at  the  following 
location:  Chief  Counsel,  Bureau  of  Engraving 
and  Printing,  14th  and  C  Streets,  SW,  Room 
104-24  M,  Washington,  D.C.  20228. 

Appendix  G — Financial  Management 
Service 

1.  In  general.  This  appendix  applies  to  the 
Financial  Management  Service. 

2.  Public  reading  room.  The  public  reading 
room  for  the  Financial  Management  Service 
is  maintained  at  the  following  location: 
Librar\',  Main  Treasury  Building,  1500 
Pennsylvania  Avenue  NW,  Washington,  D.C. 
20220.  For  building  security  purposes, 
visitors  are  required  to  make  an  appointment 
by  calling  202/622-0990. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  whether 
to  grant  requests  for  records  will  be  made  by 
the  Disclosure  Officer,  Financial 
Management  Service.  Requests  may  be 
mailed  or  delivered  in  person  to:  Freedom  of 
Information  Request,  Disclosure  Officer, 
Financial  Management  Service,  401  14th 
Street,  SW.,  Washington,  D.C.  20227. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 


determinations  under  31  CFR  1.5(i)  will  be 
made  by  the  Commissioner,  Financial 
Management  Service.  Appeals  may  be  mailed 
to:  Freedom  of  Information  Appeal  (FOIA), 
Commissioner,  Finsmcial  Management 
Service,  401  14th  Street.  SW.,  Washington. 
D.C.  20227. 

Appeals  may  be  delivered  personally  to  the 
Office  of  the  Commissioner,  Financial 
Management  Service,  401  14th  Street,  SW., 
Washington,  D.C. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Commissioner, 
Financial  Management  Service,  and  shall  be 
delivered  to:  Commissioner,  Financial 
Management  Service,  Department  of  the 
Treasury,  401  14th  Street,  SW.,  Washington, 
D.C.  20227. 

Appendix  H — United  States  Mint 

1.  In  general.  This  appendix  applies  to  the 
United  States  Mint. 

2.  Public  reading  room.  The  U.S.  Mint  will 
provide  a  room  on  an  ad  hoc  basis  when 
necessary.  Contact  the  Freedom  of 
Information/Privacy  Act  Officer,  United 
States  Mint,  Judiciary  Square  Building,  7th 
floor.  633  3rd  Street,  N.W.,  Washington,  D.C. 
20220. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  of  the 
United  States  Mint  will  be  made  by  the 
Freedom  of  Information/Privacy  Act  Officer, 
United  States  Mint.  Requests  may  be  mailed 
or  delivered  in  person  to:  Freedom  of 
Information  Act  Request,  Freedom  of 
Information/Privacy  Act  Officer,  United 
States  Mint,  Judiciary  Square  Building,  7th 
Floor,  633  3rd  Street",  NW,  Washington,  D.C. 
20220. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  with 
respect  to  records  of  the  United  States  Mint 
will  be  made  by  the  Director  of  the  Mint. 
Appeals  made  by  mail  should  be  addressed 
to:  Freedom  of  Information  Appeal,  Director. 
United  States  Mint,  Judiciary  Square 
Building,  7th  Floor,  633  3rd  Street,  NW, 
Washington,  D.C.  20220. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Director  of  the  Mint 
and  shall  be  delivered  to:  Chief  Counsel, 
United  States  Mint,  Judiciary  Square 
Building,  7th  Floor,  633  3rd"Street,  NW, 
Washington,  D.C.  20220. 

Appendix  I — Bureau  of  the  Public  Debt 

1.  In  general.  This  appendix  applies  to  the 
Bureau  of  the  Public  Debt. 

2.  Public  reading  room.  The  public  reading 
room  for  the  Bureau  of  the  Public  Debt  is 
maintained  at  the  following  location:  Library, 
Main  Treasury  Building.  1500  Pennsylvania 
Avenue,  NW," Washington,  D.C.  20220.  For 
building  security  purposes,  visitors  are 
required  to  make  an  appointment  by  calling 
202/622-0990. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  will  be 
made  by  the  Disclosure  Officer  of  the  Bureau 
of  the  Public  Debt.  Requests  may  h>e  sent  to: 
Freedom  of  Information  Act  Request. 
Disclosure  Officer,  Bureau  of  the  Public  Debt, 


Department  of  the  Treasury.  999  E  Street, 
N.W.,  Room  553,  Washington.  D.C.  20239- 
0001. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  with 
respect  to  records  of  the  Bureau  of  the  Public 
Debt  will  be  made  by  the  Commissioner  of 
the  Public  Debt.  Appeals  may  be  sent  to: 
Freedom  of  Information  Appeal. 
Commissioner  of  the  Public  Debt, 
Department  of  the  Treasury,  999  E  Street. 
NW.,  Room  553,  Washington.  D.C.  20239- 
0001. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Chief  Counsel,  Bureau 
of  the  Public  Debt,  or  the  delegate  of  such 
officer,  and  shall  be  delivered  to  the 
following  location:  Chief  Counsel's  Office, 
Bureau  of  the  Public  Debt,  Room  503,  999  E 
Street,  NW.,  Washington,  D.C.  20239-0001, 
or  Bureau  of  the  Public  Debt.  Hintgen 
Building,  Room  119,  Parkersburg,  WV 
26106-1328. 

Appendix  J — Office  of  the  Comptroller  of  the 
Currency 

1.  In  general.  This  appendix  applies  to  the 
Office  of  the  Comptroller  of  the  Currency. 

2.  Public  reading  room.  The  Office  of  the 
Comptroller  of  the  Currency  will  make 
materials  available  through  its  Public 
Information  Room  at  250  E  Street,  SW.. 
Washington,  D.C.  20219. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  of  the 
Office  of  the  Comptroller  of  the  Currency  will 
be  made  by  the  Disclosure  Officer  or  the 
official  so  designated.  Requests  may  be 
mailed  or  delivered  in  person  to:  Freedom  of 
Information  Act  Request,  Disclosure  Officer. 
Communications  Division,  3rd  Floor. 
Comptroller  of  the  Currency.  250  E  Street, 
SW.,  Washington,  D.C.  20219. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  with 
respect  to  records  of  the  Office  of  the 
Comptroller  of  the  Currency  will  be  made  by 
the  Chief  Counsel  or  delegates  of  such 
person.  Appeals  made  by  mail  should  be 
addressed  to:  Communications  Division, 
Comptroller  of  the  Currency,  250  E  Street, 
SW.,  Washington,  D.C.  20219. 

Appeals  may  be  delivered  personally  to  the 
Communications  Division.  Comptroller  of  the 
Currency,  250  E  Street,  SW,  Washington,  D.C. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Director,  Litigation 
Division,  Comptroller  of  the  Currency,  and 
shall  be  delivered  to  such  officer  at  the 
following  location:  Litigation  Division. 
Comptroller  of  the  Currency.  250  E  Street, 
SW.,  Washington,  D.C.  20219. 

Appendix  K — Federal  Law  Enforcement 
Training  Center 

1.  In  general.  This  apppendix  applies  to 
the  Federal  Law  Enforcement  Training 
Center. 

2.  Public  reading  room.  The  public  reading 
room  for  the  Federal  Law  Enforcement 
Training  Center  is  maintained  at  the 
following  location:  Library.  Building  262, 
Federal  Law  Enforcement  Training  Center, 
Glynco.  GA  31524. 
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3.  Rec  uests  for  records.  Initial 
determiiiations  under  31  CFR  1.5(h)  as  to 

to  grant  requests  for  records  will  be 
the  Chief,  Management  Analysis 
,  Federal  Law  Enforcement  Training 
Requests  made  by  mail  should  be 
to:  Freedom  of  Information  Act 
Freedom  of  Information  Act  Officer, 
^w  Enforcement  Training  Center, 
Departn:  ent  of  the  Treasury,  Building  94, 
:iA  31524. 
Requa  its  may  be  delivered  personally  to 
Man  igement  Analysis  Division,  Federal 
Training  Center,  Building 
Glynfco.  GA. 
Adr  linistrative  appeal  of  initial 
determii  ation  to  deny  records.  Appellate 
i4ations  under  31  CFR  1.5(i)  with 
records  of  the  consolidated  Federal 
Training  Center  will  be 
the  Director.  Federal  Law 

Training  Center.  Appeals  may 
to:  Freedom  of  Information 
ederal  Law  Enforcement  Training 
Oepartment  of  the  Treasury,  Building 
o,GA  31524. 
Deli  very  of  process.  Service  of  process 
r  iceived  by  the  Legal  Counsel  of  the 
.aw  Enforcement  Training  Center,  or 
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Counsel,  Federal  Law  Enforcement  Training 
Center,  Department  of  the  Treasury,  Building 
94,  Glynco,  GA  31524. 

Appendix  L — Office  of  Thrift  Supervision 

1.  In  general.  This  appendix  applies  to  the 
Office  of  Thrift  Supervision  (OTS).  OTS 
regulatory  handbooks  and  other  publications 
are  available  for  sale.  Information  may  be 
obtained  by  calling  the  OTS  Order 
Department  at  301/645-6264.  OTS  regulatory 
handbooks  and  other  publications  may  be 
purchased  by  forwarding  a  request,  along 
with  a  check  to:  OTS  Order  Department,  P.O. 
Box  753,  Waldorf,  MD  20604  or  by  calling 
301/645-6264  to  pay  by  VISA  or 
MASTERCARD. 

2.  Public  reading  room.  The  public  reading 
room  for  the  Office  of  Thrift  Supervision  is 
maintained  at  the  following  location:  1700  G 
Street,  NW.,  Washington,  DC  20552. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as  to 
whether  to  grant  requests  for  records  of  the 
Office  of  Thrift  Supervision  will  be  made  by 
the  Director,  OTS  Dissemination  Branch. 
Requests  for  records  should  be  addressed  to: 
Freedom  of  Information  Request,  Manager, 
Dissemination  Branch,  Records  Management 
&  Information  Policy  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 


Requests  for  records  may  be  delivered  in 
person  to:  Public  Reference  Room,  Office  of 
Thrift  Supervision  1700  G  Street,  NW., 
Washington,  DC. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(i)  with 
respect  to  records  of  the  Office  of  Thrift 
Supervision  will  be  made  by  the  Director, 
Records  Management  &  Information  Policy, 
Office  of  Thrift  Supervision,  or  their 
designee.  Appeals  made  by  mail  should  be 
addressed  to:  Freedom  of  Information 
Appeal,  Director,  Records  Management  & 
Information  Policy  Division,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

Appeals  may  be  delivered  in  person  to: 
Public  Reference  Room,  Office  of  Thrift 
Supervision  1700  G  Street,  NW.,  Washington, 
DC. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Corporate  Secretary 
of  the  Office  of  Thrift  Supervision  or  their 
designee  and  shall  be  delivered  to  the 
following  location:  Corporate  Secretary, 
Office  of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

[FR  Doc.  99-11126  Filed  5-5-99;  8:45  am] 
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DEPARFMENT  OF  JUSTICE 


Bureau 
28CFR 


of  Prisons 
Part  551 


[B0P-iq84-P] 

RIN1124-AA79 


Smokin^o  Smoking  Areas 

Bureau  of  Prisons,  Justice. 
Supplemental  notice  of 


AGENCY 

action: 

proposed 


rule. 


SUMMARY:  In  this  document,  the  Bureau 
of  Prisoi  IS  is  proposing  a  supplemental 
notice  o  "  proposed  rule  pertaining  to 
smoking  /no  smoking  areas  in  Bureau  of 
Prisons  acilities.  The  supplemental 
notice  n  itains  the  requirement  to  have  a 
designated  area  for  smoking  as  part  of 
an  authorized  religious  activity.  The 
supplen  ental  notice  makes  clear  that 
the  Wari  len  may  designate  only  outdoor 
smoking  areas  for  general  use  and  that 
these  ari  las  must  be  clearly  identified. 
The  sup  }lemental  notice  also  requires 
the  cone  urrence  of  the  Regional  Director 
if  the  Wi  irden  chooses  not  to  designate 
smokina  areas  for  general  use.  Once  this 
occurs,  I  he  Regional  Director's 
conciuTt  nee  is  also  required  if  the 
Warden  later  chooses  to  designate 
smoking  areas  for  general  use  at  the 
institutii  in.  The  notice  is  intended  to 
promote  a  clean  air  environment  and  to 
protect  t  le  health  and  safety  of  staff  and 
inmates. 

DATES:  C  omments  due  by  July  6, 1999. 
ADDRESSES:  Rules  Unit.  Office  of 
General  Counsel,  Bureau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW.. 
Washington,  DC  20534. 
FOR  FUR1  HER  INFORMATION  CONTACT:  Roy 
Nanovic  Office  of  General  Counsel, 
Bureau  cf  Prisons,  phone  (202)  514- 
6655. 

SUPPLEM  ENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  proposing  a 
supplem  sntal  notice  of  its  proposed  rule 
on  smok  ng  (28  CFR  part  551,  subpart 
N).  The  proposed  rule  previously 
publishe  d  on  this  subject  on  November 
25,  1998  (63  FR  65502)  eliminated 
indoor  siaoking  in  all  institutions 
except  w  hen  smoking  is  part  of  an 
authoriz(  id  religious  activity.  The 
Bureau  received  comment  from  nine 
responds  nts.  As  part  of  the  Bureau's 
response  to  comment,  this  supplemental 
notice  of  proposed  rule  making  allows 
the  Ware  en,  with  the  Regional 
Director'  >  concurrence,  to  choose  not  to 
designati  i  any  smoking  areas  for  general 
use.  One ;  this  occurs,  the  Regional 
Director'  >  concurrence  is  required  if  the 
Warden  ater  chooses  to  designate 


smoking  areas  for  general  use  at  the 
institution. 

The  comment ers,  all  ciurent  inmates 
except  one,  believe  that  prohibiting 
smoking  within  Bureau  facilities  will 
have  little  impact  on  reducing  smoking 
and  improving  the  air  quality. 
Specifically,  four  commenters  stressed 
that  the  current  restrictions  on  smoking 
are  rarely  enforced.  One  commenter 
alleging  that  most  staff  are  smokers 
believes  the  proposed  regulations  are 
not  clear  whether  staff  must  also  adhere 
to  the  ban  on  indoor  smoking.  This 
commenter  included  statements  from 
four  individuals  concurring  with  the 
above-noted  conclusions.  In  response, 
the  Bureau  notes  that  staff  are 
responsible  for  ensuring  that  Bureau 
rules  are  followed.  Maintaining  a 
smoke- free  envirorunent  necessarily 
means  that  staff  will  be  bound  by  the 
restrictions.  The  Bureau  is  committed  to 
investigate  reported  violations  of  the 
smoking  policy  whether  by  staff  or 
inmates.  As  a  further  instance  of  the 
seriousness  of  the  Bureau's 
commitment,  the  Bureau  published  a 
proposed  amendment  to  its  discipline 
policy  which  elevated  violations  of  the 
smoking  policy  from  a  low  category 
prohibited  act  to  a  moderate  category 
prohibited  act  on  February  25, 1999  (64 
FR  9432). 

As  a  practical  alternative,  three 
commenters  support  non-smoking  units 
instead  of  a  total  prohibition  against 
indoor  smoking.  "The  Biueau  has  an 
obligation  to  its  employees  and  to  the 
iiunates  in  its  custody  to  provide  the 
safest  and  healthiest  environment 
possible.  That  is  why  the  Bureau  is 
proposing  that  the  Warden  be  permitted, 
with  the  Regional  Director's 
conciurence,  to  choose  not  to  designate 
smoking  areas  for  general  use,  or  in  the 
alternative,  restricting  smoking  to  only 
visibly  designated  outdoor  locations 
with  the  exception  that  an  indoor 
smoking  £U"ea  may  be  designated  to  be 
used  exclusively  for  authorized 
religious  activities.  Dividing  the  living 
units  between  smoking  and  non 
smoking  will  not  eliminate  the  health 
risks  associated  with  passive  inhalation 
of  second-hand  smoke.  Two 
commenters  suggest  that  all  tobacco 
products  be  banned  and  no  tobacco 
products  be  sold  in  federal  prisons.  The 
supplemental  notice  will  assist  the 
Bureau  in  evaluating  the  merit  of  these 
comments.  Tke  commissary  at  smoke- 
free  institutions  will  not  offer  tobacco 
products  for  purchase. 

One  commenter  suggests  installing 
smoke  detectors  in  all  cells.  The  Bureau 
is  in  compliance  with  fire  safety  codes 
on  smoke  detectors  in  its  housing  units. 
The  Bureau  does  not  believe  additional 


smoke  detectors  are  necessary  because  a 
total  ban  on  indoor  smoking  simplifies 
enforcement. 

One  commenter  expressed  concern 
that  tobacco  use  not  be  restricted  for 
religious  purposes.  The  supplemental 
notice  includes  a  revision  to  clarify  that 
smoking  as  part  of  an  authorized 
religious  activity  is  to  be  allowed. 

One  commenter  addressed  the  lack  of 
health  services  support  to  those  wishing 
to  quit  smoking.  He  feels  health  services 
should  offer  nicotine  patches  and 
nicorette  gum.  The  Bureau  understands 
that  quitting  smoking,  under  the  best  of 
circumstances,  is  a  difficult  task.  That  is 
why  the  Bureau  will  offer  smoking 
cessations  programs  and  nicotine 
patches  will  be  available  at  inmate 
expense.  These  programs  are  available 
through  normal  health  care  programs 
offered  to  inmates. 

Four  commenters  are  against 
eliminating  the  Warden's  authority  to 
designate  indoor  smoking  areas  that 
provide  smokers  protection  from 
adverse  weather.  They  also  expressed 
concern  that  the  proposed  rule  does  not 
provide  for  erection  of  a  protective 
environment  from  adverse  weather.  The 
Bureau's  primary  goal  is  to  protect 
inmates  and  staff  from  the  hazards  of 
tobacco  smoke.  The  proposed 
regulations  do  not  preclude  the  Warden 
from  making  some  provision  to 
accommodate  outdoor  smokers  in 
adverse  weather  conditions. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
Street,  NW.,  HOLC  Room  754, 
Washington,  DC  20534.  Comments 
received  diuing  the  conunent  period 
will  be  considered  before  final  action  is 
taken.  Comments  received  after  the 
expiration  of  the  conunent  period  will 
be  considered  to  the  extent  practicable. 
All  comments  received  remain  on  file 
for  public  inspection  at  the  above 
address.  The  proposed  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


Federal  Register /Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Proposed  Rules  24469 


government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Btueau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
aimual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 


effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Roy 
Nanovic,  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
St.,  Washington,  DC  20534;  telephone 
(202) 514-6655. 

List  of  Subjects  in  28  CFR  Part  551 

Prisoners. 
Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Biu'eau  of 
Prisons  in  28  CFR  0.96(p),  part  551  in 
subchapter  C  of  28  CFR,  chapter  V  is 
proposed  to  be  amended  as  set  forth 
below. 

SUBCHAPTER  C— INSTITLrnONAL 
MANAGEMENT 

PART  551— MISCELLANEOUS 

1.  The  authority  citation  for  28  CFR 
part  551  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  1512, 
3621,  3622,  3624,  4001,  4005,  4042,  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
4161—4166  (Repealed  as  to  offenses 
committed  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12,  1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C.  509,  510;  Pub.  L.  99-500  (sec.  209);  28 
CFR  0.95-0.99;  Attorney  General's  May  1, 
1995  Guidelines  for  Victim  and  Witness 
Assistance. 

2.  Subpart  N  is  revised  to  read  as 
follows: 


Subpart  N — Smoking/No  Smoking 
Areas 

Sec. 

551.160  Purpose  and  scope. 

551.161  Definitions. 

551.162  Designated  smoking  areas. 

Subpart  N — Smoking/No  Smoking 
Areas 

§  551 .160    Purpose  and  scope. 

To  promote  a  clean  air  environment 
and  to  protect  the  health  and  safety  of 
staff  and  inmates,  the  Bureau  of  Prisons 
prohibits  smoking  in  its  institutions 
imless  the  Warden  authorizes  smoking 
in  a  designated  smoking  area. 

§551.161     Definitions. 

For  purpose  of  this  subpart,  smoking 
is  defined  as  carrying  or  inhaling  a 
lighted  cigar,  cigarette,  pipe,  or  other 
lighted  tobacco  products. 

§  551 .1 62    Designated  smoking  areas. 

(a)  The  Warden  must  designate  a 
smoking  area  for  use  in  instances  where 
smoking  is  to  be  part  of  an  authorized 
religious  activity. 

(b)(1)  The  Warden  may  designate  only 
outdoor  smoking  areas  for  general  use 
(that  is,  for  smoking  which  is  not  part 
of  an  authorized  religious  activity). 
These  smoking  areas  must  be  clearly 
identified. 

(2)  The  Warden,  with  the  Regional 
Director's  conciurence,  may  choose  not 
to  designate  smoking  areas  for  general 
use.  Once  this  occurs,  the  Regional 
Director's  concurrence  is  required  if  the 
Warden  lator  chooses  to  designate 
smoking  areas  for  general  use  at  the 
institution. 

[PR  Doc.  99-11332  Filed  5-5-99;  8:45  am] 
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DEPAF^MENT  OF  DEFENSE 

I 

GENEFUL  SERVICES 
ADMINtSTRATION 

NATIOIjlAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


48CFR 


Parts  16,  48,  and  52 


(FAR  Ca^  98-017] 
RIN  900<hAI35 

Federal  Acquisition  Regulation; 
Review  of  Award  Fee  Determinations 
(Burnside-Ott) 

AGENCI^:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA). 
and  Nat  ional  Aeronautics  cind  Space 
Admini  stration  (NASA). 
ACTION:  Proposed  rule. 


summary:  The  Civilian  Agency 
Acquisi  ion  Council  and  the  Defense 
Acquisi  ion  Regulations  Council  are 
proposi:  ig  to  amend  the  Federal 
Acquisition  Regulation  (FAR).  The 
amendment  implements  rulings  of  the 
United  ',  itates  Court  of  Appeals  and  the 
United  I  Itates  Court  of  Federal  Claims. 
The  rulings  are  that  the  Contract 
Dispute! ;  Act  applies  to  all  disputes 
arising  \  uider  Government  contracts 
unless  a  more  specific  statute  provides 
for  othe:  •  remedies  arising  from  a 
contract  dispute. 

DATES:  ( iomments  should  be  submitted 
on  or  be  Fore  July  6,  1999  to  be 
conside:  ed  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration  FAR  Secretariat 
(MVR), ,  Vttn:  Laurie  Duarte  1800  F 
Street.  ^  W,  Room  4035,  Washington, 
DC  204C5.  E-mail  comments  submitted 
over  Internet  should  be  addressed  to: 
farcase.!  8-017@gsa.gov.  Please  cite  FAR 
case  98-017  in  all  correspondence 
related  t3  this  case. 


FOR  FURtHER 

FAR  Sec  retariat 
Buildinj 
501-47E 
status  O! 


INFORMATION  CONTACT:  The 
Room  4035,  GS 
Washington,  DC  20405,  (202) 
5,  for  information  pertaining  to 
publication  schedules.  For 
larificaion  of  content,  contact  Mr. 

D;Stefano,  Procurement  Analyst, 
JOl-1758.  Please  cite  FAR  case 


c 

Ralph 
at  (202) 
98-017 

SUPPLEMENTARY  INFORIMATION: 

A.  Back;  ;round 

This  proposed  rule  amends  the  FAR 
to  implement  the  rulings  of  the  United 
States  C  )urt  of  Appeals  in  Burnside-Ott 
AviatioT  Training  Center  v.  Dalton, 
Secreta^  of  the  Navy,  107  F.3d  854 


(Fed.  Cir.  1997)  and  of  the  United  States 
Court  of  Federal  Claims  in  Rig  Masters, 
Inc.  v.  The  United  States.  1998  WL 
835097  (Fed.  CI.).  The  rulings  are  that 
the  Contract  Disputes  Act  applies  to  all 
disputes  arising  under  Government 
contracts  unless  a  more  specific  statute 
provides  for  remedies  arising  from  a 
contract  dispute.  FAR  16.405-2(a)  is 
amended  by  deleting  the  statement  that 
award-fee  determinations  are  not  subject 
to  the  disputes  clause  of  the  contract 
and  inserting  a  statement  that  the 
determination  and  the  methodology  for 
determining  the  award  fee  are  unilateral 
decisions  made  solely  at  the  discretion 
of  the  Government.  FAR  16.406  is 
amended  to  conform  with  the  newly 
revised  16.405-2(a).  FAR  part  48  is 
amended  to  remove  references  to  the 
Contract  Disputes  Act  and  state  that 
certain  luiilateral  decisions  are  made 
solely  at  the  discretion  of  the 
Govenunent.  The  clauses  at  52.248-1 
and  52.248-3  are  amended  to  conform 
with  the  newly  revised  part  48.  The 
clauses  at  52.219-10,  52.219-26  and 
52.226-1  are  amended  to  remove 
exemptions  to  the  Contract  Disputes 
Act. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. 
because  the  rule  implements  court 
rulings  relating  to  a  statute  that  has  been 
in  effect  since  1979.  The  proposed  rule 
retains  the  government's  unilateral 
decision  authority  in  these  matters. 
Therefore,  we  do  not  believe  that  the 
proposed  rule  will  have  an  impact  on 
small  entities.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  601,  et  seq. 
(FAR  Case  98-017),  in  correspondence 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  16,  48, 
and  52 


Government  procurement. 


Dated:  April  30, 1999. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
parts  16,  48,  and  52  be  amended  as  set 
forth  below: 

1 .  The  authority  citation  for  48  CFR 
parts  16,  48,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  16— TYPES  OF  CONTRACTS 

2.  Section  16.405-2  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

16.405-2    Cost-plus-award-fee  contracts. 

(a)  *  *  *  This  determination  and  the 
methodology  for  determining  the  award 
fee  are  unilateral  decisions  made  solely 
at  the  discretion  of  the  Government. 

***** 

3.  Section  16.406  is  amended  by 
revising  paragraph  (e)(3)  to  read  as 
follows: 

16.406    Contract  clauses. 

***** 

(e)*  *  * 

(3)  Expressly  provides  that  the  award 
amount  and  the  award-fee 
determination  methodology  are 
unilateral  decisions  made  solely  at  the 
discretion  of  the  Government. 

PART  48— VALUE  ENGINEERING 

4.  Section  48.103  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

48.103    Processing  value  engineering 
change  proposals. 

***** 

(c)  The  following  Government 
decisions  are  unilateral  decisions  made 
solely  at  the  discretion  of  the 
Government: 


PART  52— SOUCITATION  PROVISIONS 
AND  CONTACT  CLAUSES 

5.  Section  52.219-10  is  amended  by 
revising  the  date  of  the  clause  and  the 
last  sentence  of  paragraph  (b)  to  read  as 
follows: 


52.219-10 
Program. 


Incentive  Subcontracting 


Incentive  Subcontracting  Program  (Date) 

***** 

(b)  *   *   *  Determinations  under  this 
paragraph  are  unilateral  decisions  made 
solely  at  the  discretion  of  the  Government. 
***** 

6.  Section  52.219-26  is  amended  by 
revising  the  date  of  the  clause  and  the 
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last  sentence  of  paragraph  (b)  to  read  as 
follows: 

52.219-26    Small  Disadvantaged  Business 
Participation  Program — Incentive 
Subcontracting. 


Small  Disadvantaged  Business  Participation 
Program — Incentive  Subcontracting  (Date) 

***** 

(b)  *   *   *  Determinations  under  this 
paragraph  are  unilateral  decisions  made 
solely  at  the  discretion  of  the  Government. 
***** 

7.  Section  52.226-1  is  amended  by 
revising  the  date  of  the  clause  and 
removing  the  last  sentence  in  paragraph 
(d). 

52.226-1     Utilization  of  Indian 
Organizations  and  Indian-Owned  Economic 
Enterprises. 


Utilization  of  Indian  Organizations  and 
Indian-Owned  Economic  Enterprises  (Date) 


8.  Section  52.248-1  is  amended  by 
revising  the  date  of  the  clause;  by 
revising  the  last  sentences  in  paragraphs 
(e)(3)  and  (j),  by  revising  t_he  date  of 
Alternate  II  and  inserting  a  sentence  at 
the  end  of  paragraph  (a)  to  read  as 
follows: 

52.248-1     Value  Engineering. 

***** 

Value  Engineering  (Date) 

***** 

(e)  *   *   * 

(3)  *   *   *  The  decision  to  accept  or  reject 
all  or  part  of  any  VECP  is  a  unilateral 
decision  made  solely  at  the  discretion  of  the 
Contracting  Officer. 
***** 

(j)  *   *   *  The  Contracting  Officer  shall  be 
the  sole  determiner  of  the  amount  of 
collateral  savings. 
***** 

Alternate  n  (Date)  '   *   * 


(a)  *   *   *  The  decision  on  which  rate 
applies  is  a  unilateral  decision  made  solely       * 
at  the  discretion  of  the  Government. 
***** 

9.  Section  52.248-3  is  amended  by 
revising  the  date  of  the  clause  and  the 
last  sentences  in  paragraphs  (e)(3)  and 
(g)  to  read  as  follows: 

52.248-3    Value  Engineering — 
Construction. 


Value  Engineering — Construction  (Date) 

***** 

(e)  *   *   • 

(3)  *   *   *  The  decision  to  accept  or  reject 
all  or  part  of  any  VECP  is  a  unilateral 
decision  made  solely  at  the  discretion  of  the 
Contracting  Officer. 
***** 

(g)  *   *   *  The  Contracting  Officer  shall  be 
the  sole  determiner  of  the  amount  of 
collateral  savings. 
***** 

(FR  Doc.  99-11324  Filed  5-5-99;  8:45  am] 
BILUNG  CODE  6820-£P-l» 


OL 
64 


ISS 
87 


MY 


)99 


Ml 


0 


Thursday 
May  6,  1999 


Part  V 


Department  of 
Agriculture 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1940  and  1944 
Processing  Requests  for  Farm  Labor 
Housing  (LH)  Loans  and  Grants;  Final 
Rule 

Notice  of  Funds  Availability  (NOFA)  for 
Section  514  Farm  Labor  Housing  Loans 
and  Section  516  Farm  Labor  Housing 
Grants  for  Off-farm  Housing;  Notice 


2447( 


Federal  Register /Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Rules  and  Regulations 


DEPAi^TMENT  OF  AGRICULTURE 
Rural  Ijlousing  Service 
Rural  ^usiness-Cooperative  Service 
Rural  ijltiiities  Service 
Fannin,.,  As«,cy 

7  CFR  Parts  1940  and  1944 
RIN  0S7^AC19 

ProcesBing  Requests  for  Farm  Labor 
Housir^  (LH)  Loans  and  Grants 

AGENCII  'S:  Rural  Housing  Service,  Rural 
Businei;s-Cooperative  Service,  Rural 
Utilitie  >  Service,  and  Farm  Service 
Agency ,  USDA. 
ACTKJN:  Final  nile. 


SUMMARY:  The  Rural  Housing  Service 
(RHS),  brmerly  Rural  Housing  and 
Commi  nity  Development  Service 
(RHCDi !).  a  successor  Agency  to  the 
Farmer  I  Home  Administration  (FmHA), 
amend;  its  regulations  for  the  Farm 
Labor  I  ousing  (LH)  program.  This 
action  i  3  taken  to  implement  an  annual 
competitive  funding  cycle  for  off-farm 
proposals  that  will  be  announced 
elsewh(  ire  in  this  Federal  Register.  The 
intended  outcome  is  to  improve  the 
effectiv  mess  and  efficiency  of  the 
applica  ion  process  and  enable  the 
Agency  to  process  applications  in  a 
more  ef  icient  and  timely  manner.  This 
rule  als )  implements  the  provision  of 
Public  1  ^w  105-276,  enacted  October 
21,  199  I.  that  permits  as  an  eligible  LH 
borrowdr  entity  a  limited  partnership 
with  a  I  lonprofit  general  partner. 
EFFECTl'rE  DATE:  June  7.  1999. 
FOR  FUF  THER  INFORMATION  CONTACT: 
Linda  Armour,  Senior  Locm  Specialist, 
Multi-F  miily  Housing  Processing 
Division.  Rural  Housing  Service,  U.S. 
Department  of  Agriculture,  Room 
5349— Jouth  Building,  Stop  0781,  1400 
Indeper  dence  Avenue,  SW, 
Washington.  DC  20250-0781,  telephone 
(202)  7: 0-1604  (voice)  or  (800)  877- 
8339  (TpD-Federal  Information  Relay 
Service 
SUPPLEMENTARY  INFORMATION: 

Classifii  :ation 


This 
not  signjificant 
Order  1 
revieweH 
and 


Thei 
requireihents 
regulation 
approve  d 


1  ule  has  been  determined  to  be 

for  purposes  of  Executive 
J  866  and  therefore  has  not  been 
by  the  Office  of  Management 


Bu(  get. 


Paperwork  Reduction  Act 

|iformation  collection 
contained  in  this 
have  been  previously 
by  the  Office  of  Management 
and  Bu<  get  (0MB)  under  the  provisions 


of  44  U.S.C.  chapter  35  and  have  been 
assigned  0MB  control  number  0575- 
0045,  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Under  the 
Paperwork  Reduction  Act  of  1995,  no 
persons  are  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  number.  The  valid 
OMB  control  number  assigned  to  the 
collection  of  information  in  these  final 
regulations  is  displayed  at  the  end  of  the 
affected  section  of  the  regulation.  This 
rule  does  not  impose  any  additional 
burden  on  the  public. 

The  new  competitive  application 
process  should  increase  the  number  of 
applications  each  year,  and  only  those 
applicants  selected  for  further 
processing  for  funding  within  the  fiscal 
year  will  need  to  submit  a  full 
application.  The  net  effect  is  no  new 
information  collection  requirements 
from  those  approved  by  OMB. 

Civil  Justice  Reform 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  ^stice 
Reform.  In  accordance  with  this  nile:  (1) 
All  state  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule  will  be 
preempted;  (2)  except  as  specifically 
provided,  no  retroactive  effect  will  be 
given  to  this  rule;  and  (3)  administrative 
proceedings  in  accordance  with  7  CFR 
part  1 1  must  be  exhausted  before 
bringing  suit  in  court  challenging  action 
taken  under  this  rule. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  section  202  of  the  UMRA,  RHS 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RHS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 


National  Performance  Review 

This  regulatory  action  is  being  taken 
in  part  as  a  result  of  the  National 
Performance  Review  program  to 
eliminate  unnecessary  regulations  and 
improve  those  that  remain  in  force. 

Programs  Affected 

The  affected  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Number  10.405,  Farm  Labor 
Housing  Loans  and  Grants. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice  to  7  CFR  part  3015, 
subpart  V,  this  program  is  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  RHS  has 
conducted  intergovernmental 
consultation  in  the  manner  delineated 
in  RD  Instruction  1940-J. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RHS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Enviromnental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Regidatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  undersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program  nor 
does  it  require  any  more  action  on  the 
part  of  a  small  business  than  required  of 
a  large  entity. 

Background 

The  farm  labor  housing  program  has 
two  authorities  in  Title  V  of  the  Housing 
Act  of  1949:  section  514  (42  U.S.C. 
1484)  for  loans  and  section  516  (42 
U.S.C.  1486)  for  grants.  As  provided  by 
the  authorizing  statute,  section  514 
loans  are  subsidized  to  borrowers  to  a 
one  percent  interest  rate.  The  program 
also  has  tenant  subsidies  (rental 
assistance,  or  RA)  available  through 
section  521  (42  U.S.C.  1490a).  Both  "on- 
farm"  and  "off-farm"  housing  are 
financed  by  the  LH  program.  Occupancy 
in  both  is  restricted  to  United  States 
citizens  or  aliens  legally  admitted  for 
permanent  residence. 
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On-fann  housing  is  financed  with 
section  514  loans  to  a  farmer  or  farm 
entity.  Housing  built  is  typically  a  single 
family  dwelling  imit,  and  occupancy  is 
restricted  to  farmworkers  or  a 
farmworker  family  with  at  least  one 
member  of  the  household  employed  by 
the  farm.  No  tenant  subsidies  are 
available. 

Off-farm  housing  proposals,  which 
may  be  financed  with  both  section  514 
loans  and  section  516  grants,  are 
typically  designed  like  conventional 
apartment  complexes;  however, 
occupancy  is  restricted  to  farmworker 
households.  Rental  assistance  is 
typically  available  to  occupants  to 
assiue  unit  affordability. 

On  October  29,  1998,  the  Agency 
published  a  proposed  rule  in  the 
Federal  Reg^er  (63  FR  57932)  to 
change  to  an  annual  competitive 
funding  cycle  from  the  current  system  of 
accepting  and  processing  off-fann  labor 
housing  proposals  on  a  first-come,  first- 
ser\'ed  basis.  These  regulation  changes 
do  not  affect  on-farm  housing  loan 
requests,  which  will  continue  to  be 
accepted  and  processed  on  a  first-come, 
first-served  basis. 

Discussion  of  Comments 

Fifteen  commentors  responded  during 
the  comment  period,  three  of  whom 
submitted  duplicate  letters.  An 
additional  comment  was  received  after 
the  comment  period  had  closed, 
expressing  support  of  another 
commentor's  letter,  making  a  total  of 
sixteen  responses.  Commentors 
included  State  agencies,  farm  labor 
housing  technical  assistance  providers, 
nonprofit  groups,  developers,  and  RHS 
field  staff.  The  Agency  wishes  to  thank 
all  respondents  for  their  thorough  and 
constructive  comments  and  suggestions. 
We  have  carefully  considered  all 
comments  in  developing  this  final  rule. 

The  comments  we  received  are 
summarized  and  discussed  below  by 
topic. 

Annual  Competitive  Funding  Cycle 

The  majority  of  commentors  agreed 
with  the  Agency's  proposal  to  adopt  an 
annual  competitive  funding  cycle,  with 
only  two  commentors  opposing  this 
alternative  to  the  current  first-come, 
first-served  application  process.  The 
Agency  is  implementing  the  annual 
competitive  funding  cycle  as  proposed. 

Two  commentors,  while  agreeing  with 
the  annual  competitive  process,  felt  that 
the  proposed  60-to  90-day  application 
period  was  too  short,  and  offered 
suggestions  for  ways  to  give  applicants 
more  time  to  complete  and  submit  their 
loan  requests.  The  first  commentor 


suggested  that  the  Agency  issue  the 
notice  of  funding  earlier  in  the  year, 
based  on  preliminary  appropriations 
estimates,  before  funds  actually  become 
available.  The  notice  would  specify  that 
funds  were  subject  to  the  amount  of  the 
final  appropriations.  The  second 
commentor  suggested  that  the  Agency 
accept  applications  and  issue  letters  of 
commitment  fti  FY  1999  for  FY  2000 
funds;  FY  1999  funds  could  then  be 
used  to  fund  applications  on  hand  for 
which  the  Agency  has  already  issued  an 
AD-622,  "Notice  of  Preapplication 
Review  Action",  inviting  a  formal 
application.  A  third  commentor  on  this 
issue  offered  an  opposing  opinion, 
stating  that  the  Agency  should  not 
announce  the  availability  of  funds  prior 
to  the  appropriation  of  funds  because 
funding  levels  can  vary  from  year  to 
year. 

The  Agency  feels  that  the  funding 
announcement  can  be  made  as  soon  as 
there  is  reasonable  assurance  of  funding 
levels.  The  funding  notice  will  be 
published  in  the  Federal  Register  as 
quickly  as  possible  thereafter  to  allow 
the  maximum  application  period. 

Several  commentors  stated  that  a 
minimiun  of  90  days  should  be  allowed 
for  the  application  cycle  to  allow 
smaller  or  inexperienced  applicants 
time  to  complete  their  applications.  We 
agree  that  a  90-day  Notice  of  Fimds 
Availability  (NOFA)  is  preferable  and 
will  make  every  effort  to  accommodate 
this  recommendation  by  publishing 
NOFA  as  soon  as  funding  levels  are 
known.  The  Agency  will  also  attempt  to 
ensure,  through  outreach  efforts,  that 
potential  applicants  are  aware  of  the 
program's  annual  funding  cycle  so  that 
preliminary  groimdwork  can  be  done 
prior  to  the  Agency's  funding 
annoimcement. 

Three-Stage  Application  Process 

The  Agency  proposed  adopting  a 
three-stage  application  process  with  a 
preliminary  proposal  stage.  The 
majority  of  commentors  were  opposed 
to  this  and  recommended  retaining  the 
cmrent  two-stage  process.  They  noted 
that  the  preliminary  stage  was  nearly  as 
extensive  as  the  Agency's  current  first 
stage  (preapplication)  requirements  and 
unnecessarily  complicated  the  process. 
Two  commentors  also  noted  that,  if  the 
applicant  is  applying  for  other  funds  to 
leverage  with  RHS  funds,  the 
information  required  in  the  Agency's 
current  preapplication  stage  is  generally 
required  by  the  other  lenders.  Based  on 
these  comments,  the  Agency  has 
decided  to  retain  the  current  two-stage 
appUcation  process. 


Description  of  Proposed  Financing 

Three  respondents  commented  on  the 
provisions  of  §1944.1 70(a)(2)(ii), 
"Description  of  proposed  financing." 
One  questioned  whether  the 
requirement  that  leveraged  funds  not 
exceed  the  cost  of  100  percent  LH  loan 
financing  was  realistic.  Based  on  our 
experience  with  the  section  515  Rural 
Rental  Housing  program,  we  have  found 
this  to  be  a  realistic  requirement,  with 
many  applicants  obtaining  grants, 
deferred  loans,  or  1  percent  loans.  We 
have  modified  this  provision,  however, 
to  indicate  that  this  condition  applies 
only  if  RHS  Rental  Assistance  is  being 
provided.  Regarding  the  provisions  for 
donated  land,  one  commentor  felt  that 
the  requirement  that  site  costs  cannot 
exceed  the  cost  of  purchasing  and 
developing  an  alternative  site  was  too 
inflexible,  citing  instances  where  no 
other  site  is  available  or  the  site  is 
mandated  by  local  conditions.  The 
Agency  agrees  there  may  be  exceptional 
cases;  however,  these  will  be  handled 
on  a  case-by-case  exception  basis.  A 
third  commentor  objected  to  the 
requirement  that  the  funding  dates  of 
leveraged  funds  permit  funding  within 
the  current  funding  cycle,  noting  that 
this  was  not  appropriate  for  on-going 
operating  subsidies.  The  same 
commentor  also  noted  that,  for  many 
leveraged  sources,  the  funds  may  be 
committed  but  not  actually  received  in 
the  funding  cycle.  The  Agency  feels 
there  is  merit  to  these  criticisms  and  has 
modified  the  language  for  this 
requirement  accordingly. 

Environmental  Review 

Two  commentors  recommended  that 
the  Agency  require  Form  RD  1940-20, 
"Request  for  Environmental 
Information,"  at  the  initial  application 
stage  and  consider  requiring  a  Phase  I 
Environmental  Review  at  this  stage.  The 
Agency  agrees  that  the  environmental 
process  should  begin  with  the  initial 
loan  request.  Form  RD  1940-20  is 
required  with  the  preapplication 
submission,  and  Agency  staff  will  be 
required  to  conduct  a  site  visit  to 
establish  preliminary  site  eligibility  and 
to  identify  potential  environmental 
concerns.  In  coordination  with  the 
environmental  site  review.  Agency  staff 
will  be  required  to  conduct  a  civil  rights 
impact  analysis  in  accordance  with  RD 
Instruction  2006-P. 

Appraisal  Requirements 

One  commentor  noted  that 
§  1944.169(a)(1)  requires  appraisals  to 
be  performed  by  RHS  employees  and 
questioned  whether  this  precluded 
contract  appraisals.  We  agree  that  the 
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Agenc^l  may  wish  to  use  contract 

in  some  instances  and  have 
the  wording  in  this  section  to 
the  reference  to  RHS  employees. 

Selection  Criteria 


apprais  ers 
change  i 
remove 


Loan : 

The  i  Agency  proposed  awarding 
points  n  nine  different  loan  selection 
categor  es:  (1)  the  presence  and  extent  of 
leveraged  assistance;  (2)  units  to  be  built 
in  com]  nunities  with  a  high  need  for 
farmwcrker  housing;  (3)  proposals  in 
suppor  of  an  Agency  initiative 
aimomi  ced  in  Notice  of  Funds 
Availability  (NOFA);  (4)  proposals  with 
suppor  services;  (5)  proposals  with  a 
minimi  m  ten  percent  private 
agricull  ure  producer  leveraged  funds; 
(6)  proj  ;cts  whose  occupants  will  derive 
the  higkest  percentage  of  income  from 
on-fanr  agriculture  work;  (7)  proposals 
in  marl  et  areas  not  previously  served  by 
LH  proj  ects;  (8)  seasonal,  temporary,  or 
migrani  housing;  and  (9)  for  FY  1999 
and  FY  2000,  proposals  that  were  issued 
an  AD- 322,  "Notice  of  Preapplication 
Review  Action,"  inviting  a  formal 
application,  or  had  been  reviewed  and 
authorised  by  the  National  Office  prior 
to  October  29,  1998  (the  date  the 
proposed  rule  was  published  in  the 
Federal  Register).  The  comments  on 
each  ca  egory  are  discussed  below: 

The  f  resence  and  extent  of  leveraged 
assistai  ce,  and  proposals  with  a 
minimi  m  ten  percent  private 
agricull  ure  producer  leveraged  funds. 
The  ma  ority  of  commentors  felt  that  the 
two  cril  eria  dealing  with  leveraged 
assistar  ce  should  be  combined  into  one, 
both  to  simplify  the  process  and  to 
preclude  giving  too  much  weight  to 
Ieverag<  d  assistance.  In  addition, 
commei  itors  felt  that  the  Agency  should 
establis  i  point  ranges  for  percentages  of 
leveragi  ng,  rather  than  the  proposed 
method  of  comparing  applications  to 
each  otl  ler.  The  Agency  agrees  with  both 
of  these  suggestions  and  has  adopted 
them  in  this  rule. 

High-  leed  areas  for  farmworker 
housing .  Seven  commentors  objected  to 
the  proposed  loan  score  factor  for 
projects  that  would  be  located  in  high 
need  ari  sas  for  farmworker  housing  as 
identifii  sd  in  the  state  Consolidated  Plan 
or  state  needs  assessment.  It  was  noted 
that  ma  ly  states  do  not  identify 
farmwo  ker  housing  needs  at  all,  or  do 
not  give  these  needs  any  special 
priority  Several  commentors  noted  that 
the  Age  icy  should  rely  on  the  market 
analysis  to  determine  need  and  demand. 
Because  of  the  strong  opposition  by 
commentors,  and  in  the  absence  of 
uniformly  available  data  or  state  plans, 
the  Age  icy  is  not  adopting  this  factor. 

Agem  :y  initiative.  Five  comments 
were  rei  ;eived  on  the  proposal  to  award 


zero  to  twenty  points  for  an  optional 
Agency  initiative  aimounced  in  NOFA. 
One  commentor  suggested  that  the 
Agency  announce  any  initiative  well  in 
advance  of  NOFA  and  keep  the  same 
initiative  for  more  than  one  year.  Three 
commentors  noted  that,  since  applicants 
would  not  be  able  to  plan  ahead  for  the 
initiative,  twenty  points  gave  it  too 
much  weight.  Another  commentor 
objected  to  the  range  of  scores,  feeling 
that  the  proposal  would  either  comply 
with  the  initiative  or  not.  The  Agency 
appreciates  these  comments  and 
concerns  and  will  take  them  into 
consideration  in  developing  any  Agency 
initiatives.  In  addition,  we  have 
modified  the  point  score  for  this  factor 
so  that  ten  points  will  be  awarded  to 
proposals  that  support  the  Agency 
initiative  and  zero  points  for  those  that 
do  not. 

Supportive  services.  Commentors 
expressed  a  variety  of  opinions  on  the 
proposal  to  award  five  points  for  one 
supportive  service  and  ten  points  for 
two  or  more.  One  commentor  supported 
this  factor  as  proposed,  while  two  others 
felt  the  Agency  needed  to  better  define 
supportive  services  and  should 
differentiate  between  simple  and  more 
complex  services.  One  suggested  using 
a  range  of  points  for  each  service  based 
on  the  financial  investment  or  value. 
One  commentor  noted  that  a  services 
package  should  be  required  of  all  multi- 
family  housing  and  updated  every  few 
years.  Another  commented  that  services 
should  not  be  required  on-site  if  they 
are  available  in  close  proximity  to  the 
housing  and  tlie  service  providers  have 
committed  that  the  services  are 
available,  accessible,  and  affordable  to 
farmworkers  and  their  families.  SUll 
another  commentor  suggested  a  change 
in  regulations  to  make  the  provision  of 
services  an  eligible  operating  expense. 
Although  the  suggestions  varied,  all 
commentors  agreed  that  a  supportive 
services  package  is  critical  to  the 
successful  operation  of  multi-family 
housing.  Based  on  this  and  the  lack  of 
consensus  on  a  fair  way  to  distinguish 
between  services  in  awarding  points, 
the  Agency  has  decided  not  to  use  this 
as  a  loan  scoring  factor  but,  instead,  will 
require  a  supportive  services  plan  as 
part  of  the  application.  Services  may  be 
provided  on-site  or  through  cooperative 
agreements  with  service  providers  in  the 
community.  At  the  initial  application 
stage,  letters  of  intent  from  service 
providers  will  be  acceptable 
documentation. 

Highest  percentage  of  income  from 
on-farm  agricultural  work.  Five 
respondents  commented  on  this  factor. 
All  five  objected  to  its  inclusion  in  the 
loan  selection  criteria,  pointing  out  the 


difficulty  in  projecting  future  occupancy 
and  the  lack  of  reliable  data.  One  of  the 
commentors  further  noted  that  this 
factor  is  more  appropriate  as  a 
preliminary  eligibility  assessment.  The 
Agency  feels  these  are  valid  criticisms 
and,  therefore,  has  not  adopted  this 
factor  in  the  final  rule. 

Market  areas  not  previously  served  by 
LH  projects.  We  received  two  comments 
on  this  loan  scoring  factor.  Both 
recommended  that  the  Agency  modify 
this  category  to  reflect  the  degree  of 
need  for  farmworker  housing  in  the 
market  area  based  on  the  number  of 
farmworker  households  and  available 
housing  units.  We  considered  this 
suggestion  but  decided  against  adopting 
it  because  of  the  difficulty  in  obtaining 
accurate  data  on  farmworker  housing 
needs.  We  agree,  however,  that  housing 
should  go  to  areas  of  greatest  need  based 
on  the  market  analysis,  which  may  or 
may  not  have  existing  LH  units. 
Therefore,  we  have  not  adopted  this 
factor  in  the  final  rule. 

Seasonal,  temporary,  or  migrant 
housing.  The  proposed  rule  provided 
that  five  points  would  be  awarded  for 
proposals  with  up  to  50  percent  of  its 
units  serving  seasonal,  temporary,  or 
migrant  farmworkers,  and  ten  points  for 
51  percent  or  more.  Three  commentors 
felt  that  more  weight  shoidd  be  given  to 
this  factor,  with  one  noting  that  this 
factor  should  be  on  a  par  with  leveraged 
assistance  to  help  accomplish  a 
balanced  program.  Two  of  these 
commentors  suggested  a  point  range  of 
zero  to  twenty  points,  based  on  the 
percentage  of  units  serving  seasonal, 
temporary,  or  migrant  farmworkers.  As 
mentioned  above  (under  the  heading 
"The  presence  and  extent  of  leveraged 
assistance  and  proposals  with  a 
minimum  10  percent  private  agriculture 
producer  leveraged  funds"),  the  two 
proposed  leveraging  factors  have  been 
combined  into  one,  reducing  the 
maximum  points  for  leveraging  from 
forty  to  twenty.  Few  applications  will 
receive  the  maximum  twenty  points,  so 
we  do  not  believe  leveraging  will 
arbitrarily  outweigh  other  factors.  With 
limited  program  funds,  we  have 
attempted  to  balance  the  need  for 
leveraging  with  other  Agency  objectives. 
Therefore,  we  have  retained  the  points 
for  seasonal,  temporary,  or  migrant 
housing  as  proposed. 

Loan  requests  that  have  been  issued 
an  AD-622.  The  proposed  rule  provided 
that,  for  Fiscal  Years  1999  and  2000,  ten 
points  would  be  awarded  to 
applications  or  loan  requests  that  had 
been  issued  an  AD-622,  "Notice  of 
Preapplication  Review  Action,"  inviting 
a  formal  application,  or  had  been 
authorized  by  the  National  Office  prior 
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to  October  29,  1998  (the  date  the 
proposed  rule  was  published).  Five 
respondents  commented  on  this  issue. 
Two  agreed  with  this  provision,  with 
one  stressing  support  for  the  two-year 
limitation.  One  commentor  disagreed 
with  this  provision,  stating  that  each 
proposal  should  compete  on  its  own 
merits.  Another  commentor  felt  that 
proposals  with  an  AD-622  should  not 
have  to  compete  with  other  proposals, 
since  they  were  developed  under  the 
previous  regulations.  The  fifth 
commentor  suggested  funding  only 
those  proposals  with  AD-622s  in  fiscal 
year  1999  and  implementing  the  new 
process  in  fiscal  year  2000. 

Commentors  were  divided  on  this 
issue  and,  after  considering  the 
comments  and  arguments  on  both  sides, 
the  Agency  has  decided  to  implement 
this  measure  as  proposed,  i.e.,  to  give 
preference  to  loan  requests  that  were 
issued  an  AD-622  or  authorized  by  the 
National  Office  by  awarding  points  for 
two  funding  cycles.  However,  to  address 
the  concerns  of  commentors  who  felt 
AD-622S  should  be  given  more 
consideration,  we  have  increased  the 
number  of  points  from  ten  to  fifteen. 

Other  Suggested  Loan  Selection  Criteria 

Several  commentors  suggested  other 
loan  selection  criteria  for  the  Agency's 
consideration.  Two  commentors 
suggested  project  readiness  and 
development  team  experience;  others 
suggested  cost  effectiveness  and 
construction  quality.  The  Agency 
considered  these  and  similar  criteria  in 
drafting  the  proposed  rule;  however,  we 
found  it  impossible  to  develop 
standards  for  factors  that  require 
subjective  judgments,  such  as  an 
assessment  of  quality  or  experience.  In 
addition,  we  were  concerned  that  the 
readiness  to  proceed  factor  coxdd  result 
in  delays  or  obstacles  by  communities 
that  oppose  the  development  of  farm 
labor  housing.  Therefore,  we  have  not 
adopted  these  suggestions. 

Point-score  Ties 

The  proposed  rule  provided  that,  in 
case  of  point-score  ties  for  requests  from 
the  same  State,  the  proposal  with  the 
most  supportive  services  would  be 
given  priority,  with  further  same-State 
ties  determined  by  lottery.  One 
commentor  objected  to  these  tie 
breakers,  proposing  instead  that,  with 
limited  funds  and  the  emphasis  on 
leveraging,  primary  priority  be  given  to 
requests  that  are  the  most  cost  effective 
and  have  the  most  leveraged  assistance, 
with  secondary  priority  to  requests  vdth 
the  greatest  market  need  for  LH  units. 
The  same  commentor  felt  the  regulation 
should  also  address  point-score  ties 


between  requests  from  different  States. 
With  regard  to  the  "most  supportive 
services",  we  are  not  adopting  this  loan 
scoring  factor  in  the  final  rule,  so  it  is 
no  longer  appropriate  as  a  tie  breaker 
(see  discussion  above  under  "Loan 
Selection  Criteria").  With  regard  to  the 
suggested  tie  breakers,  we  believe  it 
would  be  difficult  to  obtain  reliable  and 
objective  data  to  establish  "most  cost 
effective"  and  "greatest  market  need". 
We  agree,  however,  that  there  is  merit 
to  using  the  actual  percentage  of 
leveraged  assistance  as  a  tie-breaker.  In 
addition,  the  Agency  believes  there  is 
merit  to  giving  a  preference  to 
applications  to  develop  units  in  states 
that  have  no  existing  RHS-financed  off- 
farm  LH  units.  Therefore,  the  actual 
percentage  of  leveraged  assistance  will 
be  used  as  a  tie-breaker  for  point-score 
ties  within  the  State;  in  the  case  of 
point-score  ties  in  the  National  ranking, 
preference  will  be  given  to  applications 
in  States  that  have  no  existing  RHS- 
financed  off-farm  LH  units.  In  the  event 
of  further  point-score  ties  at  the 
National  level,  preference  will  be  given 
to  States  that  have  not  been  selected  in 
the  current  cycle. 

Geographic  Diversity 

The  proposed  rule  provided  that  the 
Agency  coidd  select  a  lower  scoring 
loan  request  over  one  with  a  higher 
score  in  order  to  achieve  geographic 
diversity.  Five  commentors  strongly 
objected  to  this  provision,  stating  that  it 
undermined  the  objectivity  of  the  point 
system.  We  agree  that  the  selection 
process  should  be  fair  and  objective 
and,  therefore,  we  have  not  adopted  this 
provision  in  the  final  rule. 

Statutory  Amendments 

Public  Law  105-276,  enacted  October 
21,  1998,  included  two  amendments  to 
the  Farm  Labor  Housing  (LH)  program. 
The  first  extends  eligibility  for  low- 
income  housing  tax  credit  financing  to 
the  LH  program  by  adding  as  eligible 
borrowers  for  section  514  loans  "any 
nonprofit  limited  partnership  in  which 
the  general  partner  is  a  nonprofit 
entity".  This  wording  is  interpreted  by 
the  Agency  to  mean  "any  limited 
partnership  in  which  the  general  partner 
is  a  nonprofit  entity."  We  have  included 
this  provision  in  the  final  rule  and  will 
interpret  "nonprofit  limited 
partnership"  to  mean  "any  limited 
partnership  in  which  the  general  partner 
is  a  nonprofit  entity."  This  will  be 
consistent  with  the  wording  found  in 
section  515(w)  (42  U.S.C.  1485(w)).  The 
second  LH  legislative  amendment 
provides  that  rental  assistance  payments 
may  be  used  for  project  operating  costs 
in  housing  for  migrant  farmworkers 


financed  under  section  514  or  section 
516.  This  provision  is  not  included  in 
this  rule  because  of  the  need  to  make 
changes  to  the  Agency's  project 
management  regulations  and  automated 
systems  but  will  be  included  in  the 
Agency's  reinvented  regulation,  which 
is  scheduled  to  be  published  as  a 
proposed  rule  in  fall  of  1999. 

Implementation  Proposal 

Under  the  aimual  competitive  system 
that  is  being  implemented  with  this 
rule,  the  amount  of  available  funds  and 
application  deadlines  will  be 
announced  each  funding  cycle  in  the 
Federal  Register  through  a  NOFA.  Loan 
requests  received  by  the  application 
deadline  will  be  reviewed  and  selected 
based  on  objective  criteria  in  accordance 
with  the  revised  regulations.  Loan 
requests  not  selected  for  funding  will  be 
returned  to  the  applicant. 

Applications  on  hand  are  subject  to 
the  new  competitive  process.  In  fiscal 
years  1999  and  2000,  points  will  be 
awarded  to  applications  on  hand  that 
were  issued  an  AD-622  inviting  a 
formal  appUcation  or  that  had  been 
reviewed  and  authorized  by  the 
National  Office  as  of  October  29.  1998 
(the  publication  date  of  the  proposed 
rule).  A  new  proposal  that  ranks  higher 
imder  the  selection  criteria  than  an 
existing  application  will  take  priority 
over  the  existing  one. 

Agency  staff  were  directed  by  the 
proposed  rule  to  retiun  proposals  on 
hand  that  had  not  been  issued  an  AD- 
622  or  reviewed  and  authorized  by  the 
National  Office  as  of  October  29,  1998 
(the  publication  date  of  the  proposed 
rule).  Loan  requests  thus  returned  may, 
of  coiu^e,  be  submitted  for 
consideration  diu-ing  the  application 
period  annoimced  in  NOFA. 

List  of  Subjects 

7  CFR  Part  1940 

Administrative  practice  and 
procedure.  Agriculture,  Grant 
programs — housing  and  community 
development.  Loan  programs — 
agriculture.  Reporting  and 
recordkeeping  requirements,  Riu-al 
areas. 

7  CFR  Part  1944 

Grant  programs — housing  and 
commimity  development.  Loan 
programs — housing  and  commimity 
development.  Migrant  labor.  Nonprofit 
organizations.  Public  housing.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Therefore,  chapter  XVin,  titie  7,  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 
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PART  1940-GENERAL 

1.  Tne  authority  citation  for  part  1940 
is  revi  sed  to  read  as  follows: 

Auttority:  5  U.S.C.  301;  7  U.S.C.  1989;  and 


42  U.S 


C.  1480. 


Subpart  L— Methodology  and 
Forin(ilas  for  Allocation  of  Loan  and 
Grant  jProgram  Funds 

2.  R;vise  section  1940.579  to  read  as 
follows: 

§  1940.  S79    MuKiple  Family  Housing 
approp  nations  not  allocated  by  State. 

Fun  is  are  not  allocated  to  States.  The 
follow  ing  program  funds  are  kept  in  a 
Natior  al  Office  reserve  and  are  available 
as  det(  rmined  administratively: 

(a)  Section  514  Farm  Labor  Housing 
Loans 

(b)  Section  516  Farm  Labor  Housing 
Grants, 


PART 

3. 


1944— HOUSING 


succes  5or 
103-3!  4" 
Service 
owner 
A  of 
"this 


piJt 


T!  le  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authjrity:  5  U.S.C.  301;  42  U.S.C.  1480. 

SubpaH  D— Farm  Labor  Housing  Loan 
and  G^ant  Policies,  Procedures,  and 
Authofizations 

4.  Amend  section  1944.153  in  the 
definition  of  "Domestic  farm  laborer"  by 
revisir  g  the  words  "FmHA  or  its 

agency  under  Public  Law 
"  to  read  "Rural  Housing 
;  in  the  definition  of  "Farm 
'  by  revising  the  words  "subpart 
1944  of  this  chapter"  to  read 
sfection";  in  the  definition  of  "Self- 
emplo;  'ed"  by  revising  the  words 
'FmH  ^  or  its  successor  agency  under 
PubUc  Law  103-354"  to  read  "Rural 
Housir  g  Service"  and  the  words 
Distri::t  or  State  Director"  to  read 
"Loan  Official  or  State  Director":  and  by 
adding  in  alphabetical  order  definitions 
to  read  as  follows: 

§1944.53    Definitions. 

Agei  cy.  The  Rural  Housing  Service, 
an  agei  icy  of  the  U.S.  Department  of 
Agricu  ture  which  administers  section 
514  lo4ns  and  section  516  grants. 

*        *        * 

Fard.  A  tract  or  tracts  of  land, 
improv  ements,  and  other  appiutenances 
red  to  be  farm  property  which  is 
will  be  used  in  the  production 
or  livestock,  including  the 
on  of  fish  under  controlled 
conditions,  for  sale  in  sufficient 
es  so  that  the  property  is 

as  a  farm  rather  than  a  rural 
eijce.  It  may  also  include  a 

which,  although  physically 
from  the  farm  acreage,  is 


01 


consi 
used 
of  cropk 
produc  ti 


:ogn  zed 


quanti^ 
rec 
res  id 
resid 
separate 


er  ce 


ordinarily  treated  as  part  of  the  farm  in 
the  local  community. 

***** 

HUD.  The  U.S.  Department  of 
Housing  and  Urban  Development. 

***** 

LH.  Farm  Labor  Housing. 

***** 

MFH.  Multi-Family  Housing. 

***** 

NOFA.  Notice  of  Fimds  Availability. 

*        *         *         *       ,  * 

Off-Farm  Labor  Housing.  Housing  for 
farm  laborers  regardless  of  the  farm 
where  they  work. 

On-Farm  Labor  Housing.  Housing  for 
farm  laborers  specific  to  the  farm  where 
they  work. 
***** 

RHS.  Rural  Housing  Service. 

***** 

5.  Amend  section  1944.157  to  revise 
paragraphs  (a)(1)  and  (a)(3)  to  read  as 
follows: 

§1944.157    Eligibility  requirements. 

(a)  *   *   * 

(1)  Be  a  farmowner,  family  farm 
partnership,  family  farm  corporation,  or 
an  association  of  farmers  whose  farming 
operations  demonstrate  a  need  for  farm 
labor  housing,  or  an  organization,  as 
these  terms  are  defined  in  §  1944.153, 
which  will  owm  the  housing  and  operate 
it  on  a  nonprofit  basis;  or  a  nonprofit 
limited  partnership  in  which  the  general 
partner  is  a  nonprofit  entity. 
***** 

(3)  Provide  from  its  own  resources  the 
borrower  contribution  required  by 
§  1944.160  and  have  sufficient  initial 
operating  capital  to  pay  costs  such  as 
property  and  liability  insurance 
premiiuns,  fidelity  bond  premiums  if 
required,  utility  hookup  deposits, 
maintenance  equipment,  movable 
furnishings  and  equipment,  printing 
lease  forms,  and  other  initial  expenses. 
LH  loans  made  to  nonprofit 
organizations  and  to  State  or  local 
public  agencies  or  political  subdivisions 
thereof  may  include  up  to  2  percent  of 
the  development  cost  for  initial 
operating  expenses. 
***** 

6.  Add  section  1944.160  to  read  as 
follows: 

§  1 944.1 60    Off-farm  loan  limits. 

(a)  For  all  applicants,  including  its 
members,  who  will  be  receiving  any 
benefits  ft-om  Low-Income  Housing  Tax 
Credits  (LIHTC),  the  amount  of  the  RHS 
loan  will  be  limited  to  no  more  than  95 
percent  of  the  total  development  cost  or 
95  percent  of  the  security  value, 
whichever  is  less. 


(b)  For  all  applicants,  including  its 
members,  not  receiving  any  benefits 
from  LIHTC,  who  are  nonprofit  entities 
or  State  or  local  public  agencies,  the 
amount  of  the  RHS  loan  will  be  limited 
to  the  total  development  cost  or  the 
seciuity  value,  whichever  is  less,  plus 
the  2  percent  initial  operating  capital. 

(c)  For  all  other  applicants,  including 
its  members,  not  receiving  any  benefits 
from  LIHTC,  the  amount  of  the  RHS 
loan  will  be  limited  to  no  more  than  97 
percent  of  the  development  cost  or  the 
security  value,  whichever  is  less. 

7.  Amend  section  1944.164  in  the 
introductory  text  of  paragraph  (d)  in  the 
first  sentence  to  revise  the  words 
"District  Director"  to  read  "Loan 
Official"  and  the  words  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "RHS";  in  paragraph 
(d)(l)(i)  by  revising  the  words  "FmHA 
or  its  successor  agency  under  Public 
Law  103-354"  to  read  "RHS";  and  to 
revise  paragraph  (b)  to  read  as  follows: 

§  1 944.1 64    Limitations  and  conditions. 

***** 

(b)  Maximum  amount  of  grant.  The 
amount  of  any  grant  may  not  exceed  the 
lesser  of: 

(1)  Ninety  percent  of  the  total 
development  cost;  or 

(2)  Tnat  portion  of  the  total  cash 
development  cost  which  exceeds  the 
sum  of  any  amount  the  applicant  can 
provide  from  its  owrn  resources  plus  the 
amount  of  a  loan  which  the  applicant 
will  be  able  to  repay,  with  interest,  from 
income  from  rentals  which  low-income 
farmworker  families  can  be  reasonably 
expected  to  be  able  to  pay.  The 
availability  of  rental  dssistance  and 
HUD  section  8  subsidies  will  be 
considered  in  determining  the  rentals 
that  farmworkers  will  pay. 
***** 

8.  Amend  section  1944.169  to  revise 
paragraph  (a)(1)  to  read  as  follows: 

§  1944.169    Technical,  legal,  and  other 
services. 

(a)  *   *   * 

(1)  An  appraisal  is  required  when  real 
estate  is  taken  as  security.  The  appraisal 
must  be  made  in  accordance  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practices  (available  in  any 
Rural  Development  office). 
*         *         *         *         + 

9.  Amend  section  1944.170  to 
redesignate  paragraph  (c)  as  paragraph 
(f);  in  newly  redesignated  paragraph 
(f)(5)(i)  to  revise  the  reference 

"§  1944.164(b)(2)"  to  read 
"§  1944.164(b)",  in  newly  redesignated 
paragraph  (f)(5)(ii)(B)  to  revise  the 
words  "an  LH  loan"  to  read  "a  LH 
loan";  in  newly  redesignated  paragraph 
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(f){5)(ii)(C)  to  revise  the  reference 
"paragraph  (c)(5){ii)(A)"  to  read 
"paragraph  {f)(5)(ii)(A)";  to  remove 
newly  redesignated  paragraph  (f)(7);  to 
revise  the  section  heading,  the 
introductory  text,  and  paragraphs  (a) 
and  (h);  and  to  add  new  paragraphs  (c) 
through  (e)  to  read  as  follows: 

§1944.170    Preapplication  requirements 
and  processing. 

A  two-stage  application  process  is 
used.  In  stage  one,  applicants  submit  a 
preapplication,  which  is  used  to 
determine  preliminary  eligibility  and 
feasibility.  Preapplications  selected  for 
further  processing  will  be  invited  to 
submit  an  application.  The 
preapplication  consists  of  SF-424.2, 
"Application  for  Federal  Assistance  (For 
Construction)"  and  the  information 
listed  in  exhibit  A-1  or  A-2  of  this 
subpart,  as  applicable.  Preapplications 
for  off-farm  new  construction  loans  and 
grants  will  be  accepted  and  processed  in 
accordance  with  this  section  when 
NOFA  is  aimounced  in  the  Federal 
Register.  Applicants  are  advised  to  read 
the  notice  carefully  for  any  restrictions 
on  loan  or  grant  amounts. 
Preapplications  for  repair  and 
rehabilitation  of  existing  off-farm  LH 
units  and  new  units  of  on-farm  housing 
may  be  submitted  any  time  during  the 
year  and  will  be  processed  on  a  first- 
come,  first-served  basis  in  accordance 
with  subpart  L  of  part  1940  of  this 
chapter. 

(a)  Preapplications  for  new  units  in 
off-farm  facilities.  (1)  The  Agency  will 
publish  NOFA  aimually  in  the  Federal 
Register  with  deadlines  for  submitting 
preapplications.  The  notice  will  include 
the  amount  of  funds  available,  any  hmit 
on  the  amoimt  of  individual  loan  and 
grant  requests,  any  limit  on  the  amount 
of  funds  that  any  one  State  may  receive, 
and  the  loan  scoring  criteria. 

(2)  The  preapplication  must  be 
submitted  in  accordance  with  NOFA 
and  consists  of  SF-424.2,  "Application 
for  Federal  Assistance  (For 
Construction)",  and  the  information 
required  by  exhibit  A-1  of  this  subpart. 
The  preapplication  will  be  used  by  the 
Agency  to  determine  preliminary 
eligibility  and  to  score  and  rank 
proposals. 

(b)  Preliminary  eligibility  assessment 
of  preapplications  received  in  response 
to  NOFA.  The  Agency  will  make  a 
preliminary  eligibility  assessment  using 
the  following  criteria: 

(1)  The  preapplication  was  received 
by  the  submission  deadline  specified  in 
NOFA; 

(2)  The  preapplication  is  complete  as 
specified  in  NOFA; 


(3)  The  applicant  is  an  eligible  entity 
and  is  not  currently  debarred, 
suspended,  or  delinquent  on  any 
Federal  debt;  and 

(4)  The  proposal  is  for  authorized 
purposes. 

(c)  Scoring  and  ranking  off-farm 
preapplications.  The  Agency  will  score 
and  rank  off-farm  preapplications  for 
new  units  that  meet  the  criteria  of 
paragraph  (b)  of  this  section. 

(l)  The  following  criteria  will  be  used 
to  score  project  proposals: 

(i)  The  presence  and  extent  of 
leveraged  assistance,  including  donated 
land,  for  the  units  that  will  serve 
program-eligible  tenants,  calculated  as  a 
percentage  of  the  RHS  total 
development  cost  (TDC).  RHS  TDC 
excludes  non-RHS  eligible  costs  such  as 
a  developer's  fee.  Leveraged  assistance 
includes,  but  is  not  limited  to,  funds  for 
hard  construction  costs.  Section  8  or 
other  non-RHS  tenant  subsidies,  and 
state  or  federal  funds.  A  minimiun  of 
ten  percent  leveraged  assistance  is 
required  to  earn  points.  (0  to  20  points) 

(A)  To  count  as  leveraged  funds  for 
purpose  of  the  selection  criteria: 

(1)  A  commitment  of  funds  must  be 
received  within  a  timeframe  that 
permits  processing  of  the  loan  request 
within  the  current  funding  cycle  (the 
latest  commitment  date  for  leveraged 
funds  will  be  aimounced  in  NOFA);  and 

(2)  If  RHS  RA  is  being  provided,  the 
interest  cost  to  the  project  using 
leveraged  loan  funds  may  not  exceed 
the  cost  of  100  percent  LH  loan 
financing. 

(B)  For  donated  land  to  be  scored  as 
leveraged  assistance,  all  of  the  following 
conditions  must  be  met. 

(1)  Based  on  a  preliminary  review,  the 
land  is  suitable  and  meets  Agency 
requirements.  Final  site  acceptance  is 
subject  to  a  completed  environmental 
review. 

(2)  Site  development  costs  do  not 
exceed  what  they  would  be  to  purchase 
and  develop  an  alternative  site. 

[3]  The  overall  cost  of  the  project  is 
reduced  by  the  donation  of  the  land. 

(C)  Points  for  leveraged  assistance 
will  be  awarded  in  accordance  with  the 
following  table.  Percentages  will  be 
rounded  to  the  nearest  whole  number, 
rounding  up  at  .50  and  above  and  down 
at  .49  and  below.  For  example,  25.50 
becomes  26;  25.49  becomes  25.  If  the 
total  percentage  of  leveraged  assistance 
is  less  than  ten  percent,  and  it  includes 
donated  land,  two  points  will  be 
awarded  for  the  donated  land. 


Percentage 

Points 

50-59  

16 

40-49 

12 

30-39  

10 

20-29  

10-19  

8 
5 

0-9 

0 

Donated   land  in  proposals  witti 
less  than  ten  percent  total  le- 

veraged  assistance 


Percentage 

Points 

75  or  more 

20 

60-74  

18 

(ii)  The  loan  request  is  in  support  of 
an  Agency  initiative  annoiuiced  in 
NOFA.  (10  points) 

(iii)  Seasonal,  temporary,  or  migrant 
housing.  (5  points  for  up  to  and 
including  50  percent  of  the  units;  10 
points  for  51  percent  or  more) 

(iv)  For  Fiscal  Year  1999  and  Fiscal 
Year  2000  funding  cycles,  outstanding 
applications  or  requests  that  were 
issued  an  AD-622,  "Notice  of 
Preapplication  Review  Action,"  inviting 
a  forma)  application,  or  had  been 
reviewed  and  authorized  by  the 
National  Office  prior  to  October  29, 
1998.  (15  points) 

(2)  The  Agency  will  rank 
preapplications  by  point  score.  For 
point-score  ties  within  the  State,  rank 
order  will  be  determined  by  giving  first 
preference  to  the  application  with  the 
greatest  actual  percentage  of  leveraged 
assistance.  In  case  of  further  same-State 
ties,  rank  order  will  be  determined  by 
lottery. 

(d)  Selection  of  preapplications  for 
further  processing.  (1)  States  will  make 
a  preUminary  eligibility  and  feasibility 
assessment,  score  and  rank  the 
preapplications,  and  provide  this 
information  to  the  National  Office  with 
their  review  comments. 

(2)  The  National  Office  will  rank  the 
preapplications  nationwide.  In  case  of 
point-score  ties  in  the  National  ranking, 
first  preference  will  be  given  to  a 
preapplication  to  develop  units  in  a 
state  that  does  not  have  existing  RHS- 
financed  off-farm  LH  units;  second 
preference  to  a  preapplication  from  a 
State  that  has  not  yet  been  selected  in 
the  current  funding  cycle.  In  the  event 
there  are  multiple  preapplications  in 
either  category,  one  preapplication  from 
each  State  (the  highest  State-ranked) 
will  compete  by  computer-based 
random  lottery.  If  necessary,  the  process 
will  be  completed  until  all  same- 
pointed  preapplications  are  selected  or 
funds  are  exhausted. 

(3)  The  Agency  will  not  select  a 
preapplication  for  a  new  LH  loan  in  an 
area  with  competing  or  problem  projects 
when: 

(i)  The  Agency  has  selected  another 
LH  proposal  in  the  same  market  area  for 
further  processing; 
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(iii) 


(ii)  \  previously  authorized  or 
approved  Agency.  HUD,  or  similar 
assist!  (d  MFH  project  in  the  same  market 
area  s  jrving  farmworkers  has  not  been 
comp  eted  or  reached  its  projected 
occupancy  level;  or 


An  existing  Agency,  HUD,  or 


similar  assisted  MFH  project  in  the 
same  narket  area  serving  farmworkers  is 
exper  encing  high  vacancy  levels, 
luiles!  such  vacancy  is  planned  as  part 
of  the  occupancy  cycle  of  a  seasonally- 
operal  ed  migrant  farmworker  facility. 

(4)  1  [  any  selected  preapplications 
canno :  meet  the  processing  deadlines 
establ  shed  by  the  Agency  to  enable 
proces  sing  and  fund  obligation  within 
the  cu  rrent  funding  cycle,  or  if 
reques  ted  leveraged  funds  are  not 
comm  tted  within  the  timeframe 
established  in  NOFA,  the  Agency  will 
select  khe  next  ranked  preapplication  for 
proceasing. 

(e)  Notification  to  applicants.  States 
will  notify  all  applicants  of  the  results 
of  the  selection  process. 

(1)  /  ipplicants  selected  for  further 
proces  sing  will  be  notified  and 
processed  in  accordance  with  this 
sectiott  and  §  1944.171. 

(2)  F  reject  proposals  not  selected  for 
furthej  processing,  including 
incomplete  proposals  or  those  that 
failed  |o  meet  NOFA  requirements,  or 
those  t^t  could  not  be  reached  because 
of  insiiificient  funds,  will  be  returned  to 
the  applicant  with  the  reason  they  were 
not  se^cted. 

*        •        • 

10.  Exhibit  A  to  subpart  D  is  amended 
by  revising  the  first  paragraph  to  read  as 
fbllowi: 

Exhibit  A  to  Subpart  D — Labor  Housing  Loan 
and  Grant  Application  Handbook 

Introduction 

The  section  514  Labor  Housing  loan  and 
section  pl6  Labor  Housing  grant  programs 
are  adn^inistered  by  the  Rural  Development's 
Rural  Hbusing  Service  (RHS).  herein  referred 
to  as  thf  Agency.  Interested  peuties  are 
advised!  to  contact  any  Rural  Development 
office  processing  Labor  Housing  (LH)  loans 
and  grants  to  obtain  information  on  program 
and  application  requirements  prior  to 
developing  an  application.  Notice  of  Funds 
Availability  (NOFA)  for  off-farm  facilities 
will  be  announced  annually  in  the  Federal 
Registei  along  with  application  requirements 
and  theldeadline  for  applying.  Requests 
receivea  during  the  application  period  will 
be  selected  competitively,  based  on  the 
objectiv  3  selection  criteria  in  the  regulation 


and  announced  in  the  NOFA.  Applications 
for  on-farm  facilities  are  accepted  any  time 
during  the  year  and  are  funded  on  a  first- 
come,  first-served  basis,  based  on  the 
availability  of  funds. 
***** 

1 1 .  Exhibit  A-1  to  subpart  D  is 
amended  by  revising  paragraphs  I.A.I 
and  I.A.3,  the  introductory  text  of 
paragraph  I.B.,  paragraph  I.B.3,  the  text 
of  paragraph  LB. 6  preceding  the  note, 
paragraph  l.C,  and  paragraph  I.E.  to 
read  as  follows: 

Exhibit  A-1  to  Subpart  D — Information  To 
Be  Submitted  by  Organizations  and 
Associations  of  Farmers  for  Labor  Housing 
Loan  or  Grant 

I.  Information  to  be  submitted  with  SF 
424.2  (for  preapplication  submission). 

A.  *  *   * 

1.  Financial  Statement — A  current,  dated, 
and  signed  financial  statement  showing 
assets  and  liabilities  with  information  on  the 
repayment  schedule  and  status  of  all  debts. 
If  the  applicant  is  an  association  of  farmers, 
a  current  financial  statement  will  also  be 
required  fi-om  each  member  who  holds  an 
interest  in  the  association  in  excess  of  10 
percent.  If  the  applicant  is  a  limited 
partnership,  financial  statements  are  required 
from  each  general  partner  who  holds  an 
interest  in  the  organization,  and  from  each 
limited  partner  who  will  have  10  percent  or 
more  ownership.  The  financial  statement 
must  reflect  sufficient  financial  capacity  to 
meet  the  initial  operating  capital 
requirements.  Loan  or  grant  funds  may  be 
used  to  provide  the  required  initial  operating 
capital  for  nonprofit  entities  and  State  or 
local  public  agencies.  If  the  applicant  is  a 
limited  partnership,  the  financial  statement 
must  also  demonstrate  sufficient  capacity  to 
meet  the  applicant's  equity  contribution. 
»       ■  •         •         *         * 

3.  If  a  Labor  Housing  (LH)  grant  is 
requested,  the  applicant  should  provide  a 
statement  on  their  projected  use  of  Rental 
Assistance  (RA)  and  their  need  for  a  LH 
grant.  This  statement  should  include 
preliminary  estimates  of  the  rents  required 
with  and  without  a  grant  and  the  relative 
need  for  a  grant  if  RA  is  provided  to 
supplement  market  rents  for  eligible 
farmworkers.  (LH  grants  and  RA  are  not 
available  to  associations  of  farmers;  LH  grants 
are  not  available  to  limited  partnerships.] 
***** 

3  .   .   . 

A  preliminary  survey  should  be  conducted 
to  identify  the  supply  and  demand  for  LH  in 
the  market  area.  The  market  area  must  be 
clearly  identified  and  may  include  only  the 
area  from  which  tenants  can  reasonably  be 
drawn  for  the  proposed  project.  The 
applicant  must  provide  documentation  to 
justify  need  within  the  intended  market  area. 


The  market  survey  should  address  or  include 
the  following  items: 
***** 

3.  General  information  concerning  the  type 
of  labor  intensive  crops  grown  in  the  area 
and  prospects  for  continued  demand  for  farm 
laborers  (i.e.,  prospects  for  mechanization, 
etc.).  Information  may  be  available  from  the 
local  U.S.  Department  of  Agriculture  (USDA) 
Cooperative.  State,  Research,  Education  and 
Extension  Service  office  or  frpm  the  Farm 
Service  Agency. 
***** 

6.  A  description  of  the  units  proposed, 
including  number,  type,  size,  rental  rates, 
amenities  such  as  carpets  and  drapes,  related 
facilities  such  as  a  laundry  room  or 
community  room  and  other  facilities 
providing  supportive  services  in  connection 
with  the  housing  and  the  needs  of  the 
prospective  tenants  such  as  a  health  clinic  or 
day  care  facility;  estimated  development 
timeline;  estimated  total  development  cost 
and  applicant  contribution.  If  the  application 
includes  leveraged  funds,  include 
documentation  of  the  dollar  amount,  source, 
and  commitment  status. 


C.  Environmental  Information 

The  applicant  will  complete  Form  RD 
1940-20,  "Request  for  Environmental 
Information,"  along  with  a  description  of 
anticipated  environmental  issues  or 
concerns. 


E.  Additional  Information 

1.  Evidence  of  site  control  such  as  an 
option  or  sales  contract;  a  map  and 
description  of  the  proposed  site,  including 
the  availability  of  water,  sewer,  and  utilities, 
and  proximity  to  community  facilities  and 
services  such  as  shopping,  schools, 
transportation,  doctors,  dentists,  and 
hospitals. 

2.  Preliminary  plans  and  specifications, 
including  plot  plans,  building  layouts,  and 
type  of  construction  and  materials. 

3.  A  supportive  services  plan  describing 
services  that  will  be  provided  on-site  or  made 
available  to  tenants  through  cooperative 
agreements  with  service  providers  in  the 
community,  such  as  a  health  clinic  or  day 
care  facility.  Off-site  services  must  be 
accessible  and  affordable  to  farmworkers  and 
their  families.  Letters  of  intent  from  service 
providers  are  acceptable  documentation  at 
the  preapplication  stage. 
***** 

Dated:  April  29,  1999. 
Jill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
(FR  Doc.  99-11256  Filed  5-5-99;  8:45  am] 
BILUNG  CODE  3410-XV-U 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funds  Availability  (NOFA)  for 
Section  514  Farm  Labor  Housing 
Loans  and  Section  516  Farm  Labor 
Housing  Grants  for  Off-farm  Housing 

agency:  Rural  Housing  Service  (RHS), 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  NOFA  announces  the 
timeframe  to  submit  applications  for 
section  514  Farm  Labor  Housing  loan 
funds  and  section  516  Farm  Labor 
Housing  grant  funds  for  new 
construction  of  off-farm  units  for 
farmworker  households.  Applications 
may  also  include  requests  for  section 
521  rental  assistance  (RA).  This 
document  describes  the  method  used  to 
distribute  funds,  the  application 
process,  and  submission  requirements. 

DATES:  The  closing  deadline  for  receipt 
of  all  applications  in  response  to  this 
NOFA  is  5:00  p.m.,  local  time  for  each 
Rural  Development  State  office  on  July 
15,  1999.  The  application  closing 
deadline  is  firm  as  to  date  and  hour. 
RHS  will  not  consider  any  application 
that  is  received  after  the  closing 
deadline.  Applicants  intending  to  mail 
applications  must  provide  sufficient 
time  to  permit  delivery  on  or  before  the 
closing  deadline  date  and  time. 
Acceptance  by  a  post  office  or  private 
mailer  does  not  constitute  delivery. 
Facsimile  (FAX),  COD,  and  postage  due 
applications  will  not  be  accepted. 

ADDRESSES:  Applicants  wishing  to  apply 
for  assistance  must  contact  the  Rural 
Development  State  office  serving  the 
place  in  which  they  desire  to  submit  an 
application  for  off-farm  labor  housing  to 
receive  further  information  and  copies 
of  the  application  package.  Rural 
Development  will  date  and  time  stamp 
incoming  applications  to  evidence  . 
timely  receipt,  and,  upon  request,  will 
provide  the  applicant  with  a  written 
acknowledgment  of  receipt.  A  listing  of 
Rural  Development  State  offices,  their 
addresses,  telephone  numbers,  and 
person  to  contact  follows: 

Note:  Telephone  numbers  listed  are  not 
toll-&«e. 

Alabama  State  Office,  Suite  601,  Sterling 
Centre,  4121  Carmichael  Road, 
Montgomery,  AL  36106-3683,  (334)  279- 
3455,  TDD  (334)  279-3495,  James  B.  Harris 

Alaska  State  Office,  800  West  Evergreen, 
Suite  201.  Palmer.  AK  99645,  (907)  745- 
2176,  TDD  (907)  745-6494.  Ron  Abbott 

Arizona  State  Office,  Phoenix  Corporate 
Center,  3003  N.  Central  Ave.,  Suite  900, 
Phoenix,  AZ  8.5012-2906,  (602)  280-8755, 
TDD  (602)  280-8701,  Steve  Langstaff 


Arkansas  State  Office,  700  W.  Capitol  Ave., 
Rm.  3416,  Little  Rock,  AR  72201-3225, 
(501)  301-3250,  TDD  (501)  301-3279, 
Cathy  Jones 

California  State  Office,  430  G  Street,  Agencv 
4169,  Davis.  CA  95616-4169,  (530)  792-" 
5800,  Robert  P.  Anderson 

Colorado  State  Office,  655  Parfet  Street, 
Room  ElOO,  Lakewood,  CO  80215,  (303) 
236-2801  (ext.  122),  TDD  (303)  236-1590, 
"Sam"  Mitchell 

Connecticut — Served  by  Massachusetts  State 
Office 

Delaware/Marj'land  State  Office,  5201  South 
Dupont  Highway,  PO  Box  400,  Camden,  DE 
19934-9998,  (302)  697-4314,  TDD  (302) 
697^303,  W.  Arthur  Greenwood 

Florida  &  Virgin  Islands  State  Office.  4440 
N.W.  25th  Place,  PO  Box  147010, 
Gainesville,  FL  32614-7010,  (352)  338- 
3465,  TDD  (352)  338-3499,  Joseph  P.  Fritz 

Georgia  State  Office,  Stephens  Federal 
Building.  355  E.  Hancock  Avenue,  Athens, 
GA  30601-2768,  (706)  546-2164,  TDD 
(706)  546-2034,  Wayne  Rogers 

Guam — Served  by  Hawaii  State  Office 

Hawaii,  Guam,  and  Western  Pacific 
Territories  State  Office,  Room  311,  Federal 
Building,  154  Waianuenue  Avenue,  Hilo, 
HI  96720,  (808)  933-3000,  TDD  (808)  933- 
6902,  Abraham  Kubo 

Idaho  State  Office,  Suite  Al,  9173  West 
Barnes  Dr.,  Boise,  ID  83709.  (208)  378- 
5627,  TDD  (208)  378-5644,  Roni  Atkins 

Illinois  State  Office,  lUini  Plaza,  Suite  103, 
1817  South  Neil  Street,  Champaign.  IL 
61820,  (217)  398-5412  (ext.  256),  TDD  <=5, 
(217)  398-5396,  Barry  L.  Ramsey 

Indiana  State  Office,  5975  Lakeside 
Boulevard,  Indianapolis,  IN  46278,  (317) 
290-3117,  TDD  (317)  290-3343,  John 
Yoimg 

Iowa  State  Office,  873  Federal  Building,  210 
Walnut  Street,  Des  Moines,  lA  50309,  (515) 
284^493.  TDD  (515)  284^858,  Bruce 
McGuire 

Kansas  State  Office,  1200  SW  Executive 
Drive,  PO  Box  4653,  Topeka,  KS  66604, 
(785)  271-2721,  TDD  (785)  271-2767,  Gary 
Shumaker 

Kentucky  State  Office,  771  Corporate  Drive, 
Suite  200,  Lexington,  KY  40503,  (606)  224- 
7325,  TDD  (606)  224-7422,  Paul  Higgins 

Louisiana  State  Office,  3727  Government 
SU-eet,  Alexandria,  LA  71302,  (318)  473- 
7962,  TDD  (318)  473-7655,  Yvonne  R. 
Emerson 

Maine  State  Office,  444  Stillwater  Ave.,  Suite 
2,  PO  Box  405,  Bangor,  ME  04402-0405, 
(207)  990-9115,  TDD  (207)  942-7331,  Dale 
D.  Holmes 

Maryland — Served  by  Delaware  State  Office 

Massachusetts,  Connecticut,  and  Rhode 
Island  State  Office,  451  West  SU^et, 
Amherst,  MA  01002,  (413)  253-4333, 
Donald  Colbum 

Michigan  State  Office.  3001  Coolidge  Road. 
Suite  200.  East  Lansing,  Ml  48823,  (517) 
337-6635  (ext.  1609),  TDD  (517)  337-6795, 
Philip  Wolak 

Minnesota  State  Office,  410  AgriBank 
Building,  375  Jackson  Street.  St.  Paul,  MN 
55101-1853,  (651)  602-7823,  TDD  (651) 
602-3799,  Mary  Ann  Erickson 

Mississippi  State  Office,  Federal  Building, 
Suite  831, 100  W.  Capitol  SUwt,  Jackson, 


MS  39269.  (601)  965-4325,  TDD  (601)  965- 
5850,  Danny  Ivy 

Missouri  State  Office,  601  Business  Loop  70 
West,  Parkade  Center,  Suite  235,  Columbia, 
MO  65203,  (573)  876-0990,  TDD  (573) 
876-9480,  Gary  Frisch 

Montana  State  Office,  Unit  1,  Suite  B,  900 
Technology  Blvd..  Bozeman,  MT  59715, 
(406)  585-2515.  TDD  (406)  586-0819. 
MaryLou  Falconer 

Nebraska  State  Office.  Federal  Building, 
room  152, 100  Centennial  Mall  N,  Lincoln, 
NE  68508.  (402)  437-5567,  TDD  (402)  437- 
5093,  Byron  Fischer 

Nevada  State  Office.  1390  South  Curry  Street, 
Carson  Citv,  NV  89703-9910,  (702)  887- 
1222,  TDD  (702)  885-0633  (ext.  13), 
William  L.  Brewer 

New  Hampshire — Served  by  Vermont  State 
Office 

New  Jersey  State  Office,  Tamsfield  Plaza, 
Suite  22,  790  Woodland  Road,  Mt.  Holly, 
NJ  08060,  (609)  265-3630.  George  Hyatt,  Jr. 

New  Mexico  State  Office,  6200  Jefferson  SL, 
NE,  Room  255,  Albuquerque,  NM  87109, 
(505)  761-4944,  TDD  (505)  761-4938, 
Carmen  N.  Lopez 

New  York  State  Office,  The  Galleries  of 
Syracuse,  441  S.  Salina  Street,  Suite  357, 
Syracuse,  NY  13202,  (315)  477-6419,  TDD 
(315)  477-6447,  Georgp  N.  Von  Pless 

North  Carolina  State  Office.  4405  Bland 
Road,  Suite  260,  Raleigh,  NC  27609,  (919) 
873-2062,  TDD  (919)  873-2003,  Eileen 
Nowlin 

North  Dakota  State  Office,  Federal  Building, 
Room  208,  220  East  Rosser.  PO  Box  1737, 
Bismarck,  ND  58502,  (701)  250-4771,  TDD 
(701)  250-4794,  Kathy  Lake 

Ohio  State  Office,  Federal  Building,  Room 
507,  200  North  High  Street,  Columbus,  OH 
43215-2477,  (614)  469-5165,  TDD  (614) 
469-5757,  Gerald  AmoU 

Oklahoma  State  Office,  100  USDA,  Suite  108, 
Stillwater,  OK  74074-2654,  (405)  742- 
1070,  TDD  (405)  742-1007,  Patsy 
Graumann 

Oregon  State  Office,  101  SW  Main,  Suite 
1410,  Portland,  OR  97204-3222,  (503)  414- 
3350,  TDD  (503)  414-3387,  Jillene  Davis 

Pennsylvania  State  Office,  One  Credit  Union 
Place,  Suite  330,  Harrisburg.  PA  17110- 
2996,  (717)  237-2187.  TDD  (717)  237- 
2187,  Gary  Rothrock 

Puerto  Rico  State  Office,  New  San  Juan  Office 
Bldg..  Room  501,  159  Carlos  E.  Chardon 
Street,  Hato  Rey,  PR  00918-5481,  (787) 
766-5095,  Ext.  254,  TDD  1-800-274-1572, 
Lourdes  Colon 

Rhode  Island — Served  by  Massachusetts 
State  Office 

South  Carolina  State  Office,  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street,  Room  1007,  Columbia,  SC 
29201,  (803)  765-5690,  TDD  (803)  765- 
5697,  Larry  D.  Floyd 

South  Dakota  State  Office,  Federal  Building, 
Room  210,  200  Fourth  Street.  SW.  Huron, 
SD  57350,  (605)  352-1132,  TDD  (605)  352- 
1147,  Dwight  Wullweber 
Tennessee  State  Office,  Suite  300,  3322  West 
End  Avenue,  Nashville,  TN  37203-1084, 
(615)  783-1375,  G.  Benson  Lasater 
Texas  State  Office,  Federal  Builiil.ig.  Suite 
102, 101  South  Main,  Temple.  TX  76501, 
(254)  742-9760,  TDD  (254)  742-9712, 
Eugene  G.  Pavlat 
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Utah  Sta  le  Office,  Wallace  F.  Bennett  Federal 
Buildi  ig,  125  S.  State  Street,  Room  4311. 
Salt  L  ke  City,  UT  84147-0350,  (801)  524- 
4323.  ran  (801)  524-3309.  Robert  L. 
Miliar  ta 

Vermonl  and  New  Hampshire  State  Office, 
City  C  inter,  3rd  Floor,  89  Main  Street. 
Montp  elier,  VT  05602,  (802)  828-6020, 
(I  02)  223-6365,  Russell  Higgins 
Lsjands — Served  bv  Florida  State 


TDD 
Virgin  I.^ 

Office 
Virginia 

Suite  ; 


Richm  jnd 

TDD  (( 04) : 
Washing 

Blvd. 

5715. 

7760, 
Western 

Hawai 
West 

75  H 

WV 

(304) 
Wisconsin 

Court 

7620, 
Wvomin 

Buildi 

WY 

261-6 


state  Office,  Culpeper  Building. 
38.  1606  Santa  Rosa  Road, 

VA  23229.  (804)  287-1582. 
287-1753.  Carlton  Jarraft 
on  State  Office,  1835  Black  Lake 
!  W..  Suite  B,  Olvmpia,  WA  98512- 
360)  704-7707,  TDD  (360)  704- 
1  )eborah  Davis 

'acific  Territories — Served  by 
State  Office 

inia  State  Office,  Federal  Building, 
Street.  Room  320.  Morgantown, 
7500,  (304)  291-4793,  TDD 
5941,  Sue  Snodgrass 
State  Office.  4949  Kirschiling 
Stevens  Point,  WI  54481.  (715)  345- 
'  DD  (715)  345-7614.  Sherry  Engel 
State  Office,  100  East  B.  Federal 
g.  Room  1005.  PO  Box  820.  Casper. 

(307)  261-6315.  TDD  (307) 
33,  Charles  E.  Huff 
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FURTHER  INFORMATION  CONTACT:  For 

nfdrmation.  applicants  may 
jnda  Armour,  Mary  Fox.  or 
I  illy.  Senior  Loan  Officers, 
Housing  Processing 
Rural  Housing  Service,  United 
Department  of  Agriculture,  Stop 
Independence  Avenue,  SW, 
on.  DC.  20250,  telephone  (202) 
(voice)  (this  is  not  a  toll  free 
or  (800)  877-8339  (TDD- 
nformation  Relay  Service). 
SUPPLEMENTARY  INFORMATION: 
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Progran^ 
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Affected 

Labor  Housing  Program  is 
the  Catalog  of  Federal  Domestic 
Assistanlce  under  Number  10.405,  Farm 
Labor  Hi  msing  Loans  and  Grants.  Rental 
Assistan  ce  is  listed  in  the  Catalog  under 
Number  10.427,  Rural  Rental  Assistance 
Paymen  s. 

NOFA  /  pplication  and  Processing 
Deadlim  's 

The  N  3FA  application  period  closes 
July  15,  1999.  Because  of  the  relatively 
short  tin  leframe  for  processing  selected 
loan  req  lests  to  permit  obligation  of 
funds  b>  September  30.  1999,  we  have 
establisl  ed  the  following  processing 
deadlines: 

July  111,  1999:  NOFA  application 
period  c  oses. 

July  II  i-20,  1999:  State  Offices  review 
applicat  ons  for  completeness:  score  and 
rank;  an  1  provide  list  of  all  applications 
received  to  National  Office. 

July  2  -30.  1999:  State  Offices 
complet  !  preliminary  eligibility  and 


feasibility  review  and  perform  site  visit; 
begin  environmental  review. 

August  2. 1999:  Based  on  the 
preliminary  eligibility  and  feasibility 
review.  State  Offices  provide  final  list  of 
scored  and  ranked  preapplications  to 
the  National  Office  with  review 
comments. 

August  2-6,  1999:  National  Office 
ranks  preapplications  nation-wide.  As 
soon  as  possible  thereafter,  National 
Office  notifies  States  of  requests 
selected  for  further  processing. 

August,  1999:  Upon  National  Office 
notification,  States  immediately  notify 
selected  applicants  to  submit  a  formal 
application  within  30  days.  Applicants 
should  submit  organizational 
documents  immediately  to  allow  time 
for  review  by  Office  of  General  Counsel 
(OGC). 

August-September,  1999:  States 
complete  the  environmental  review  and 
appraisal.  Satisfactory  completion  of  the 
environmental  review  must  occur  prior 
to  issuance  of  the  letter  of  conditions. 

September  15,  1999:  Deadline  for 
receipt  of  formal  application.  Deadline 
for  commitment  of  leveraged  funds. 

September  24,  1999:  Deadline  for 
issuing  letter  of  conditions  and 
acceptance  by  borrower. 

September  27,  1999:  Deadline  for  loan 
or  grant  approval  and  obligation  of 
funds. 

Discussion  of  Notice 

/.  Authority  and  Distribution 
Methodology 

A.  Authority 

The  farm  labor  housing  program  is 
under  the  Housing  Act  of  1949:  section 
514  (42  U.S.C.  1484)  for  loans  and 
section  516  (42  U.S.C.  1486)  for  grants. 
Tenant  subsidies  (rental  assistance,  or 
RA)  are  available  through  section  521 
(42  U.S.C.  1490a).  Sections  514  and  516 
provide  RHS  the  authority  to  make 
loans  and  grants  for  financing  off-farm 
housing  to  broad-based  nonprofit 
organizations,  nonprofit  organizations  of 
farmworkers,  federally  recognized 
Indian  tribes,  agencies  or  political 
subdivisions  of  State  or  local 
government,  and  public  agencies  (such 
as  local  housing  authorities).  In 
addition,  RHS  is  authorized  under 
section  514  to  make  loans  to  finance  off- 
farm  housing  to  limited  partnerships  in 
which  the  general  partner  is  a  nonprofit 
entity. 

B.  Distribution  Methodology 

The  amounts  available  for  fiscal  year 
(FY)  1999  for  off- farm  new  construction 
are: 

Section  514  loans $  15.500,000 

Section  516  grants S  9,737,493 


Section  514  new  construction  loan 
funds  and  section  516  new  construction 
grant  funds  will  be  distributed  to  States 
based  on  a  national  competition,  as 
follows: 

1.  States  will  accept,  review,  score, 
and  rank  requests  in  accordance  with  7 
CFR  part  1944,  subpart  D.  The  scoring 
criteria  includes  an  optional  Agency 
initiative,  which  will  not  be  used  this 
fiscal  year. 

2.  The  National  office  will  rank  all 
requests  nationwide  and  distribute 
funds  to  States  in  rank  order,  within 
funding  and  RA  limits.  If  insufficient 
funds  or  RA  remain  for  the  next  ranked 
proposal,  the  Agency  will  select  the 
next  ranked  proposal  that  falls  within 
the  remaining  levels. 

//.  Funding  Limits 

A.  Individual  requests  may  not  exceed 
$2.5  million  (total  loan  and  grant). 

B.  No  State  may  receive  more  than  30 
percent  of  the  total  available  funds. 

C.  New  construction  RA  will  be  held 
in  the  National  Office  for  use  with 
section  514  loans  and  section  516 
grants. 

///.  Application  Process 

The  Rural  Housing  Service  has 
published  elsewhere  in  this  Federal 
Register  a  final  rule  entitled  "Processing 
Requests  for  Farm  Labor  Housing  (LH) 
Loans  and  Grants",  Loan  requests  filed 
in  response  to  this  NOFA  are  subject  to 
the  regulatory  provisions  with  respect  to 
this  final  rule.  All  applications  for 
sections  514  and  516  new  construction 
funds  must  be  filed  with  the  appropriate 
Rural  Development  State  office  and 
must  meet  the  requirements  of  7  CFR 
part  1944,  subpart  D,  and  section  IV  of 
this  NOFA.  Incomplete  applications 
will  not  be  reviewed  and  will  be 
returned  to  the  applicant.  No 
application  will  be  accepted  after  5:00 
p.m.,  local  time,  on  the  application 
deadline  previously  mentioned  unless 
that  date  and  time  is  extended  by 
another  Notice  published  in  the  Federal 
Register. 

rv.  Application  Submission 
Requirements 

A.  Each  application  shall  include  all 
of  the  information,  materials,  forms  and 
exhibits  required  by  7  CFR  part  1944, 
subpart  D,  as  well  as  comply  with  the 
provisions  of  this  NOFA.  Applicants  are 
encouraged,  but  not  required,  to  include 
a  checklist  and  to  have  their 
applications  indexed  and  tabbed  to 
facilitate  the  review  process.  The  Rural 
Development  State  office  will  base  its 
determination  of  completeness  of  the 
application  and  the  eligibility  of  each 


applicant  on  the  information  provided 
in  the  apphcation. 

B.  Applicants  are  advised  to  contact 
the  Rural  Development  State  office 
serving  the  place  in  which  they  desire 
to  submit  an  application  for  application 
information. 

Dated:  April  29,  1999. 
Eileen  M.  Fitzgerald, 

Acting  Administrator,  Rural  Housing  Service. 
[FR  Doc.  99-11257  Filed  5-5-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFniPart270 

[Releast  Nos.  IC-23814,  IS-1193;  File  No. 
S7-23-95] 

RIN  323t-AE98 

Custody  of  Investment  Company 
Assets  Outside  the  United  States; 
Extension  of  Compliance  Date 

AGENCYt  Securities  and  Exchange 

Commission. 

ACTION:  I  Final  rule;  extension  of 

compliance  date. 

SUMMAflY:  The  Commission  is  extending 
the  compliance  date  for  certain 
amendr  lents  to  the  rule  under  the 
Investnient  Company  Act  that  governs 
the  custody  of  investment  company 
assets  outside  the  United  States.  In  a 
compaiion  release,  the  Commission  is 
proposi  cig  amendments  to  that  rule,  and 
is  prop(  sing  a  new  rule  under  the  Act. 


The  proposed  amendments  and  new 
rule  would  establish  new  standards 
governing  the  maintenance  of  an 
investment  company's  assets  with  a 
foreign  securities  depository. 

DATES:  The  effective  date  of  the  rule 
amendments  published  on  May  16,  1997 
(62  FR  26923)  remains  June  16,  1997. 
Effective  May  1,  1999,  the  compliance 
date  for  those  rule  amendments,  except 
for  the  amended  definition  of  an 
"eligible  foreign  custodian,"  is  extended 
from  May  1,  1999  until  May  1,  2000,  or 
until  a  date  to  be  announced  by  the 
Commission  when  it  takes  further  action 
on  the  amendments  proposed  in  the 
companion  release.  The  compliance 
date  for  the  amended  definition  of  an 
"eligible  foreign  custodian"  was  June 
16,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.J.  Kerwin,  Senior  Counsel,  or 
C.  Hunter  Jones,  Assistant  Director, 
Office  of  Regulatory  Policy,  at  (202) 
942-0690,  in  the  Division  of  Investment 


Management,  Securities  and  Exchange 
Commission,  450  5th  Street  NW, 
Washington  DC  20549-0506. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  extending  the 
compliance  date  for  certain 
amendments  to  rule  17f-5  (17  CFR 
270.17f-5)  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a) 
(the  "Investment  Company  Act").  In  a 
companion  release,  the  Commission  is 
proposing  amendments  to  rule  17f-5,  a 
new  rule  17f-7,  and  conforming 
amendments  to  rule  7d-l  (17  CFR 
270.7d-l)  and  rule  17f-4  (17  CFR 
270.17f-4)  under  the  Investment 
Company  Act.  See  Investment  Company 
Act  Release  No.  23815  (Apr.  29,  1999). 

Dated:  April  29,  1999. 
By  the  Commission. 
Margaret  H.  AlcFarland, 

Deputy  Secretary. 

[FR  Doc.  99-11356  Filed  5-5-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  Nos.  IC-23815,  IS-1194;  File  No. 
S7-15-99] 

RIN  3235-AH55 

Custody  of  Investment  Company 
Assets  Outside  the  United  States 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  is  proposing 
rule  amendments  and  a  new  rule  under 
the  Investment  Company  Act  to  address 
the  custody  of  investment  company 
assets  outside  the  United  States.  The 
amendments  and  new  rule  would 
establish  new  standards  governing  the 
maintenance  of  an  investment 
company's  assets  with  a  foreign 
seciu-ities  depository.  The  proposals  are 
designed  to  provide  a  workable 
framework  under  which  an  investment 
company  can  protect  its  assets  while 
maintaining  them  with  a  foreign 
securities  depository. 
DATES:  Comments  must  be  received  on 
or  before  July  15,  1999. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NfW, 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S  7-1 5-99;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Room 
450  5th  Street,  NW,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
wfww.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.J.  Kerwin,  Senior  Counsel,  or 
C.  Hunter  Jones,  Assistant  Director, 
Office  of  Regulatory  Policy,  at  (202) 
942-0690,  in  the  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  5th  Street  NW, 
Washington  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Seciuities  and  Exchange  Commission 
("Commission")  today  is  proposing  for 
public  comment  amendments  to  rule 
17f-5  (17  CFR  270.17f-5).i  a  new  rule 


'  Unless  otherwise  noted,  all  references  to  "rule 
17f-5"  or  any  paragraph  of  the  rule  will  be  to  17 
CFR  270.17f-5. 


17f-7,  and  conforming  amendments  to 
rule  7d-l  (17  CFR  270.7d-l)  and  rule 
17f-4  (17  CFR  270.17f-4)  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a)  (the  "Investment  Company 
Act").  In  a  companion  release,  the 
Commission  also  is  extending  the 
compliance  date  for  previous 
amendments  to  rule  1 7f-5  (except  for 
the  amended  definition  of  an  "eligible 
foreign  custodian")  that  were  published 
on  May  16,  1997  (62  FR  26923).  The 
comphance  date  is  extended  from  May 
1,  1999  until  May  1,  2000,  or  until  a 
date  to  be  announced  by  the 
Conunission  when  it  takes  further  action 
on  the  amendments  proposed  in  this 
Release.  See  Investment  Company  Act 
Release  No.  23814  (Apr.  29,  1999). 

I.  Executive  Summary 

Rule  17f-5  under  the  Investment 
Company  Act  governs  the  custody  of  the 
assets  of  registered  management 
investment  companies  ("funds")  with 
custodians  outside  the  United  States. 
We  amended  the  rule  in  1997  to 
modernize  its  conditions,  but  later 
suspended  the  compliance  date  for 
some  of  the  amendments  after  learning 
that  they  presented  problems  for  the  use 
of  foreign  secioriUes  depositories. 
Depositories  are  systems  for  the  central 
handling  of  seciuities  in  which 
transactions  in  seciuities  are  processed 
through  adjustment  of  electronic 
accoimt  records  rather  than  delivery  of 
certificates. 

The  Conunission  is  proposing 
amendments  to  rule  17f-5  and  a  new 
rule  17f-7,  which  together  would  permit 
funds  to  maintain  their  assets  in  foreign 
securities  depositories  based  on 
conditions  that  reflect  the  operations 
and  role  of  these  depositories.  The 
amendments  would  eliminate  for 
foreign  depository  arrangements  the 
requirements  that  certain  findings  be 
made  by  the  fund  board,  its  investment 
adviser,  or  global  custodian,  and  that 
certain  specified  terms  appear  in 
depository  rules  for  participants. 
Instead,  the  proposed  rule  would 
estabUsh  basic  standards  for  foreign 
depositories  eligible  to  be  used  by 
funds,  and  generally  require  that  a 
fund's  contract  with  its  global  custodian 
obligate  the  custodian  to  provide  the 
fund  or  its  adviser  with  an  initial  risk 
analysis  of  tlie  depository,  continuously 
monitor  risks  associated  with  use  of  the 
depository,  and  notify  the  fund  or  its 
adviser  of  material  changes  in  these 
risks.  The  global  custodian  also 
generally  would  have  to  agree  to 
exercise  reasonable  care  with  respect  to 
these  and  other  duties. 

Unlike  rule  17f-5,  proposed  rule  17f- 
7  would  not  contain  any  provisions 


regarding  the  delegation  of  authority 
under  the  rule.  Decisions  to  maintain 
assets  with  the  depository  should  be 
made  by  the  adviser,  subject  to  the 
oversight  of  the  fund  board,  based  upon 
information  provided  by  the  global 
custodian.  The  adviser  and  board,  in 
making  these  decisions,  would  be 
subject  to  the  standards  of  care  that  are 
generally  applicable  to  fund  advisers 
and  directors. 

I.  Introduction 

Rule  17f-5  was  initially  adopted  in 
1984,2  and  extensively  revised  in  1997 
("1997  Amendments")  to  reflect 
significant  developments  in  foreign 
investment  by  U.S.  funds  and  the 
Commission's  greater  experience  with 
foreign  custodial  arrangements. 3  The 
1997  Amendments  expanded  the  types 
of  foreign  banks  and  securities 
depositories  that  may  serve  as 
custodians  of  fund  assets  by  eliminating 
capital  requirements  and  other 
restrictions  that  in  some  cases  had 
precluded  fimds  fi-om  using  otherwise 
suitable  custodians."*  Instead,  the  1997 
Amendments  require  that  the  selection 
of  a  foreign  custodian  be  based  on 
whether  the  fund's  assets  will  be  subject 
to  reasonable  care  if  maintained  with 
that  custodian,  after  consideration  of  all 
factors  relevant  to  the  safekeeping  of 
fund  assets. 5 

The  1997  Amendments  also 
eliminated  from  rule  1 7f-5  the 
consideration  of  "prevailing  country 
risks,"  i.e.,  risks  associated  with 
investing  in  a  particular  country  rather 
than  placing  assets  v«th  a  particular 
custodian,  as  well  as  the  consideration 
of  other  investment  risks. ^  We  made 
these  changes  after  concluding  that 
prevailing  country  risks  were  akin  to 
investment  risks,  and  that  both  should 
be  considered  by  a  fund's  board  or 
investment  adviser  when  deciding 
whether  the  fund  should  invest  in  a 


'Section  17(f)  of  the  Investment  Company  Act, 
which  governs  fund  custody  arrangements,  does  not 
address  the  use  of  a  foreign  custodian.  The 
Commission  adopted  rule  1 7f-5  pursuant  to  its 
exempfive  authority  under  section  6(c)  of  the  Act. 
See  Exemption  for  Custody  of  hivesf menl  Company 
.Assets  Outside  the  United  States,  Investment 
Company  Act  Release  No.  14132  (Sept.  7.  1984)  (49 
FR  36080  (Sept.  14,  1984))  (the  "1984  Release'). 
5  See  Custody  of  Investment  Company  Assets 
Outside  the  United  States,  hivestment  Company  Act 
Release  No.  22658  (May  12,  1997)  (62  FR  26923 
(May  16.  1997))  (the  "1997  Release"). 
*  1997  Release,  supra  note  3.  at  text 
accompanying  nn.71-73  and  nn.77-79. 

'See  rule  ]7f-5(c)(l).  These  provisions  replaced 
earlier  standards  under  which  the  fund  board  had 
determined  whether  maintaining  assets  with  a 
custodian  would  be  "consistent  with  the  b-st 
interests"  of  the  fund.  See  1997  Release,  supin  note 
3,  at  n.6  and  accompanying  text. 

« 1997  Release,  supra  note  3,  at  text 
accompanying  nn.  13-16  and  at  n.29. 
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particular  country.  Finally,  the 
amendments  permitted  directors  to  play 
a  more  traditional  oversight  role  by 
allowii  g  them  to  delegate  their  duties 
under  tfie  rule  to  a  "foreign  custody 
manager, "  which  could  include  the 
fund's  investment  adviser,  officers,  or  a 
bank.' 

The  ]  997  Amendments  altered  the 
conditio  ms  under  which  funds  could 
maintai  n  their  assets  with  foreign 
securiti  3s  depositories  as  well  as  other 
types  o;  foreign  custodians.  Throughout 
the  rulemaking,  the  Commission  made  it 
clear  th  jt  we  considered  foreign 
deposit  jries  to  be  custodians  for 
purposes  of  the  rule.^  In  response  to 
comments  on  the  proposals,  the  1997 
Amend:  nents  looked  to  depository  rules 
for  part  cipants  rather  than  custodial 
contrac  s  to  satisfy  certain  conditions  of 
the  rule  ^  Having  addressed  what  we 
believe(  1  to  be  commenters'  concerns 
regarding  depositories,  we  established  a 
one-yea  r  transition  period  to  allow 
funds  a]  id  bank  custodians  to  enter  into 
new  custodial  agreements,  which  would 
include  the  use  of  foreign 
depositories.^" 

By  eaj'ly  1998,  it  became  apparent  that 
the  rule  would  not  operate  as 
anticipated.  Bank  custodians  refused  to 
accept  delegated  responsibility  to  make 
findings  under  the  rule  regarding  funds' 
use  of  n^ost  foreign  securities 
depositories."  Representatives  of  funds 
requestad  that  we  delay  the  compUance 
date  for  the  1997  Amendments  to  permit 
them  to  prepare  a  proposal  to  further 
amend  tpe  rule.'^  They  asserted  that 
many  fubds  had  been  unable  to 
establish  foreign  custody  arrangements 
under  the  amendments  because  of 
significant  unforeseen  problems  with 
the  eval|iation  and  use  of  most 
depositdries.  In  particular,  they  stated 
that  glot  al  bank  custodians  were  unable 
to  commit  to  making  "subjective" 


accotn  aanying 


IR: 


'  See  ml  i 
text 

'  Custod  t 
the  United 
No.  21259 
1995)  (60 
supra  note 

« 1997  Ri  lease 
accompan]  ing 
also  did  nqt 
would  havi 
depositorie  s 
types  of 

>"/rf.  at 


foi  eign  ( 


"See 
Division  ol 
M.  Donohi|e 
Company 
No.  S7-15-J99) 

•2  See  Leper 
Division  o 
M.  Donohi^, 
Companv 
No.  S7-i 


17f-5(b);  1997  Release,  supra  note  3,  at 
n.21. 


of  Investment  Company  Assets  Outside 
States.  Investment  Company  Act  Release 
It  n.71  and  accompanying  text  (July  27, 
39592  (Aug.  2.  1995)):  1997  Release, 
at  n.29  and  accompanying  text. 
supm  note  3,  at  nn.65-66  and 
text.  In  response  to  comments,  we 
adopt  proposed  amendments  that 
treated  the  selection  of  some  types  Of 
differently  from  the  selection  of  other 
custodians.  Id.  at  n.29. 
following  n.86. 
Letter  to  Douglas  J.  Scheldt,  Chief  Counsel, 
Investment  Management,  from  Dorothy 
Associate  Counsel,  Investment 
Institute  (Nov.  24.  1997)  (placed  in  File 


tixt  I 


llnv 


to  Barry  P.  Barfoash.  Director, 
ivestment  Management,  from  Dorothy 
Associate  Counsel.  Investment 
ijistitute  (Mar.  24,  1998)  (placed  in  File 
(the  "March  1998  Letter"). 
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determinations  of  whether  foreign 
securities  depositories  would  exercise 
reasonable  care  with  fimd  assets." 

On  May  21,  1998,  we  suspended  the 
compliance  date  for  most  of  the  1997 
Amendments  to  allow  time  for 
representatives  of  funds  and  custodians 
to  submit  suggested  amendments  to  rule 
17f-5.i'»  In  June  1998,  representatives  of 
funds  and  representatives  of  bank 
custodians  submitted  a  joint  proposal  to 
further  amend  the  rule  ("ICI/Bank 
Proposal").i5  The  ICI/Bank  Proposal 
would  deem  fund  assets  maintained 
with  a  depository  to  be  subject  to 
reasonable  care  if  eight  objective  criteria 
were  met.^^  Depository  rules  would  not 
have  to  contain  provisions  that  rule  1 7f- 
5  generally  requires  to  be  included  in 
custody  contracts,  including  provisions 
for  indemnification  or  insurance.' '' 

The  Commission  has  reviewed  the 
ICI/Bank  Proposal  and  related 


'^  Id.  In  general,  representatives  of  funds  and 
bank  custodians  have  asserted  that  depositories 
provide  a  necessary  service  for  which  no  feasible 
alternative  may  exist,  that  depository  standards 
vary  from  one  country  to  another,  that  information 
about  quasi-sovereign  depositories  may  be  more 
difficult  to  obtain  than  information  about  other 
foreign  custodians,  and  that  inflexible  depository 
rules  may  not  accommodate  the  contract  terms  or 
equivalent  protections  required  by  the  1997 
Amendments.  See  id.;  Letter  to  Barry  P.  Barbash, 
Director.  Division  of  Investment  Management,  from 
Amy  B.R.  Lancellotta,  Senior  Counsel,  Investment 
Company  Institute  and  Daniel  L.  Goelzer,  Baker  & 
McKenzie  (June  30,  1998)  (placed  in  File  No.  S7- 
15-99)  (the  "June  1998  Letter"). 

'*  See  Custody  of  Investment  Company  Assets* 
Chitside  the  United  States.  Investment  Company  Act 
Release  No.  23201  (May  21 .  1998)  (63  FR  29345 
(May  29.  1998)).  The  compliance  date  for  the 
amended  definition  of  "eligible  foreign  custodian" 
remained  June  16,  1998. 

"  See  June  1998  Letter,  supra  note  13. 

'•The  criteria  would  require  that  no  foreign 
regulators  have  issued  public  statements  indicating 
that  the  depository  has  not  complied  with  financial 
strength  or  internal  controls  requirements  (unless 
the  problem  has  been  cured);  that  the  depository 
maintain  certain  safeguards  such  as  segregating 
depository  assets  from  participant  assets, 
identifying  assets  in  depository  records,  providing 
account  reports  to  participants,  and  undergoing 
periodic  review  by  auditors  or  regulators;  and  that 
the  fund's  custodian  agree  to  comply  with  the 
depository's  requirements.  June  1998  Letter,  supra 
note  13. 

Representatives  of  funds  and  bank  custodians 
submitted  a  revised  proposal  on  February  26,  1999. 
See  Letter  to  Paul  F.  Roye,  Director,  Division  of 
Investment  Management,  from  Amy  B.R. 
Lancellotta,  Senior  Counsel,  Investment  Company 
Institute  and  Daniel  L.  Goelzer,  Baker  &  McKenzie 
(Feb.  26,  1999)  (placed  in  File  No.  S7-15-99)  (the 
"Revised  ICI/Bank  Proposal").  Under  the  Revised 
ICI/Bank  Proposal,  the  foreign  custody  manager 
would  consider  information  known  to  it  if  the 
information  established  certain  compliance 
problems,  even  if  foreign  regulators  had  not  yet 
acted.  In  addition,  the  foreign  custody  manager 
would  have  to  monitor  depository  arrangements  for 
any  material  changes. 

"See rule  17f-5(c)(2)(i)  and  (ii)  (requiring 
specified  terms,  or  other  provisions  that  provide 
equivalent  protection,  to  appear  in  custody 
contract). 


submissions,  and  is  persuaded  that  the 
1997  Amendments  do  not  work  well 
when  applied  to  foreign  securities 
depositories.  Some  contract  provisions 
generally  required  by  the  amended  rule 
to  protect  fimd  assets  may  not  be 
feasible  when  applied  to  depository 
rules. '8  We  are  not  persuaded,  however, 
that  the  ICI/Bank  Proposal  provides  a 
solution.  We  are  concerned  that  a  rule 
that  relied  only  on  limited  objective 
criteria  may  not  adequately  identify  the 
potential  risks  of  depository 
arrangements  in  a  changing  global 
marketplace.  We  are  particularly 
reluctant  to  implement  a  proposal  that 
might  imduly  narrow  the  evaluation  of 
potential  risks,  and  reduce  incentives  to 
provide  relevant  information  to  fimds.'^ 

The  Commission  proposes  to  take  a 
different  approach  in  a  proposed  new 
rule  with  respect  to  foreign  securities 
depositories.  In  doing  so,  we  recognize 
that  the  establishment  of  depositories  in 
countries  around  the  world  is  generally 
a  favorable  development  for  funds  and 
their  shareholders.  The  use  of 
depositories  simplifies  the  clearance 
and  settlement  of  securities 
transactions,  and  may  eliminate  some 
risks  of  loss,  theft,  and  destruction  of 
securities  held  in  certificate  form.^o 
Depositories  in  many  countries, 
however,  are  relatively  new  institutions, 
and  their  financial  strength  and 
operational  capabilities  vary.  Only  a 
limited  group  of  intermediaries, 
including  global  custodians  and  local 
banks  that  participate  directly  in 
depositories,  may  have  any  contractual 
relationship  with  a  depository  or  the 
ties  needed  to  monitor  risks  associated 
with  the  use  of  the  depository. 

Our  new  approach  can  best  be 
explained  by  reference  to  the  regulatory 
discussion  that  preceded  the  1997 
Amendments.  Those  amendments 
distinguished  between  the  "custody 
risks"  of  maintaining  assets  overseas, 
which  must  be  addressed  by  a  fund's 
foreign  custody  manager,  and 
"prevailing  country  risks,"  which  no 
longer  had  to  be  considered  under  the 
rule  because  we  believed  they  were 
more  appropriately  considered  by  a 


'"  See  June  1998  Letter,  supra  note  13 
(accompanying  appendix  suggests  that  contractual 
provisions  for  indemnification  or  insurance,  no 
liens,  free  transferability  of  a.<»ets,  and  auditor 
access  might  be  unworkable  for  depository 
custody).  It  is  unclear  whether  other  provisions 
might  provide  equivalent  protection.  See  rule  17f- 
5(c)(2)(ii). 

'^  We  are  also  concerned  that  the  terms  of  such 
a  rule  could  be  used  to  delimit  responsibility  under 
custodial  contracts. 

^°  See  Uniform  Commercial  Code,  Revised  Article 
8,  Prefatory  Note  at  I.C;  Randall  D.  Guynn, 
Modernizing  Securities  Ownership,  Transfer  and 
Pledging  Laws  21  (Capital  Markets  Forum, 
International  Bar  Association  1996). 


fund's  adviser  or  board  of  directors  as 
part  of  the  decision  to  invest  in  the 
country.2i  A  securities  depository  keeps 
asset  ownership  records  that  might  be 
tampered  with  or  destroyed,  and  the  use 
of  a  depository  thus  exposes  a  fund  to 
custody  risks. 22  Yet  a  securities 
depository  also  may  be  an 
instrumentality  of  a  foreign  government 
or  market  and  may  operate  under  an 
exclusive  license,  making  its  use 
practically  (and  perhaps  legally) 
necessary  for  a  fund  that  wishes  to 
invest  in  a  particular  foreign  market.  As 
a  result,  a  custody  decision  not  to  use 
a  foreign  depository  because  of  custody 
risks  may  effectively  compel  an 
investment  decision  not  to  invest  in  the 
country. 

While  global  custodians  "are  in  the 
best  position  to  obtain  information 
concerning  depositories  and  to  evaluate 
whether  that  information  suggests  that  a 
change  in  custody  conditions  has 
occurred  at  the  depository,"23  the 
decision  to  maintain  assets  with  the 
depository  remains  closely  linked  to  the 
decision  to  invest  or  continue  to  invest 
in  the  country.  Investment  decisions  are 
more  appropriately  the  province  of  the 
fund's  investment  adviser  or  board  of 
directors.  Nevertheless,  the  adviser  and 
the  board  are  in  a  position  to  make  these 
decisions  only  if  fully  informed  of  the 
custody  risks  by  the  fund's  global 
custodian.  Based  on  these  conclusions, 
we  are  amending  rule  17f-5  and 
proposing  a  new  rule  designed  to  create 
a  partnership  between  a  fund  adviser 
and  a  global  custodian  in  which  each 
performs  responsibilities  appropriate  to 
its  expertise  for  the  purpose  of 
protecting  fund  assets  placed  with  the 
foreign  depository. 

n.  Discussion 

A.  Foreign  Bank  Custodians:  Rule  17f- 
o 

Under  our  proposal,  a  fund's  use  of  a 
foreign  bank  custodian  would  continue 
to  be  governed  by  rule  17f-5,  as 
amended  in  1997. 

We  propose  to  further  amend  this  rule 
to  exclude  foreign  securities 
depositories  from  its  coverage. ^^  and  to 
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"  1997  Release,  supra  note  3,  at  text 
accompanying  nn. 13-16  and  at  n.29. 

"  Thus,  securities  depositories  were  included  in 
the  "selection  process"  of  rule  17-5,  as  amended  in 
1997.  See  Letter  to  Dorothy  M.  Donohue,  Associate 
Counsel,  Investment  Company  Institute  and  Daniel 
L.  Goelzer,  Baker  &  McKenzie,  from  Robert  E.  Plaze, 
Associate  Director,  Division  of  Investment 
Management  (Feb.  19, 1998]  (placed  in  File  No.  S7- 
15-99). 

"  See  Revised  IQ/Bank  Proposal,  supra  note  16, 
Attachment  3  at  3. 

^*  A  proposed  note  to  rule  17f-5  would  clarify 
that  custody  arrangements  involving  securities 
depositories  would  be  governed  by  rule  17f-7  and 


make  other  minor  clarifying  changes. ^s 
Compliance  with  the  1997  Amendments 
to  rule  17f-5  (except  for  the  amended 
definition  of  Eligible  Foreign  Custodian) 
will  continue  to  be  suspended  imtil  we 
complete  consideration  of  new  rule  17f- 
7.26  vve  request  comment  on  whether 
any  further  amendments  to  rule  17f-5 
are  necessary. 

When  a  depository  custody 
arrangement  involves  a  foreign  bank 
subcustodian  that  participates  in  the 
depository,  rule  17f-5  would  continue 
to  apply  to  the  global  custodian's  use  of 
the  foreign  bank  subcustodian,  while 
proposed  rule  17f-7  would  apply  to  the 
foreign  bank  subcustodian's  use  of  the 
depository  itself.  2  7  is  the  interaction 
between  rule  17f-5  and  proposed  rule 
17f-7  in  regulating  these  respective 
custody  arrangements  sufficiently  clear? 
If  not,  what  further  clarification  is 
needed? 

B.  Foreign  Securities  Depositories: 
Proposed  Rule  1 7f-7 

Proposed  rule  17f-7  would  govern 
custody  arrangements  with  foreign 
securities  depositories.  Funds  usually 
deal  with  these  depositories  through  a 
"Primary  Custodian"  (also  often  referred 
to  as  a  "global  custodian"),  which  the 
rule  would  define  as  a  U.S.  Bank  or 
Qualified  Foreign  Bank  (imder  rule  1 7f- 
5)  that  contracts  directly  with  the  fund 
to  provide  custodial  services  for  foreign 
assets. 28  As  discussed  below,  the  rule 
would  assign  particular  duties  to  the 
Primary  Custodian. 


by  relevant  provisions  of  rule  17f-5,  which  would 
remain  applicable  to  foreign  bank  subcustodians 
participating  in  these  arrangements.  Rule  17f-7 
would  include  a  similar  note. 

**The  amendments  would  use  the  term  "foreign 
assets"  in  place  of  "fund  assets"  for  convenience, 
and  to  clarify  that  assets  maintained  with  a  foreign 
custodian  may  not  be  the  exclusive  property  of  the 
fund.  See  Uniform  Commercial  Code,  Revised 
Article  8,  section  8-503fb)  and  comment  1 
(entitlement  holder's  property  interest  in  securities 
held  by  its  sectirities  intermediary  is  a  pro  rata 
interest  shared  with  other  customers  of  the 
intermediary). 

The  amendments  also  would  refer  to 
"maintaining  assets  with"  an  eligible  foreign 
custodian  rather  than  "selecting"  a  custodian,  and 
would  use  the  term  "eligible  foreign  custodian" 
throughout  the  rule.  In  addition,  the  amendments 
would  note  that  the  fund's  foreign  custody  manager, 
as  well  as  the  fund  itself,  may  place  and  maintain 
fund  assets  with  an  eligible  foreign  custodian.  See 
proposed  rule  17f-5. 

^»  See  "Supplementary  Information"  section 
supra;  Custody  of  Investment  Company  Assets 
Outside  the  United  States;  Extension  of  Compliance 
Date,  Investment  Company  Act  Release  No.  23814 
(Apr.  29,  1999);  Custody  of  Investment  Company 
Assets  Outside  the  United  States.  Investment 
Company  Act  Release  No.  23670  (Jan.  28,  1999)  (64 
FR  5156  (Feb.  3,  1999));  see  also  supra  note  14. 

"  See  supra  note  24. 

"Proposed  rule  17f-7(b)(2). 


1.  Eligible  Securities  Depository 

Under  the  proposed  rule,  funds  or 
their  custodians  could  maintain  their 
assets  with  a  securities  depository  only 
if  it  is  an  "Eligible  Securities 
Depository."  An  Ehgible  Securities 
Depository  must  function  as  a  system 
for  the  central  handling  of  securities, 
and  must  be  regulated  by  a  foreign 
financial  regulatory  authority.  29  The 
Commission  also  is  proposing  four 
additional  minimum  requirements, 
which  were  suggested  to  us  by 
representatives  of  funds  and  bank 
custodians.  To  be  an  Eligible  Securities 
Depository  imder  rule  17f-7,  a 
depository  must,  among  other 
requirements: 

•  Hold  assets  on  behalf  of  the  fund 
imder  conditions  no  less  favorable  than 
those  that  apply  to  other  participants; 

•  Maintain  records  identifying  the 
assets  of  each  participant  and  keep  its 
own  assets  separated  from  those  of  the 
participants; 

•  Provide  periodic  reports  to 
participants;  and 

•  Be  reviewed  periodically  by 
regulatory  authorities  or  independent 
accoimtants.'° 

Comment  is  requested  on  the 
proposed  criteria.  Inclusion  of  these 
minimum  requirements  may  have  the 
effect  of  precluding  fimds  from 
investing  in  some  developing  markets  in 
which  depositories  might  fail  to  meet 
the  criteria.  The  existence  of  the  rule 
provisions  also  may  encourage 
depositories  in  these  markets  to  meet 
these  requirements.  Comment  is 
requested  as  to  their  effect  on 
investment  in  developing  markets. 
Comment  also  is  requested  on  whether 
these  minim  tun  standards,  together  with 
the  other  protections  described  below, 
are  sufficient  to  protect  fimd  assets. 
With  respect  to  the  periodic  review 
requirement,  should  the  rule  require 
review  by  regulators  or  auditors  to  focus 
on  the  depository's  custodial  activities, 
or  to  include  verifications  of  assets 
held?  The  ICI/Bank  Proposal  included 
three  other  minimum  requirements  that 
are  not  included  in  proposed  rule  1 7f- 
7.31  Should  the  rule  include  them?  Are 


"Proposed  rule  17f-7(b)(l)(i)  and  (ii).  The 
definition  of  an  Eligible  Securities  Depository- 
would  combine  elements  of  two  related  definitions 
in  current  rule  17f-5.  See  current  rule  17f-5(a)(l)(ii) 
and  (iii)  (definitions  of  certain  Eligible  Foreign 
Custodians  that  are  securities  depositories  or 
clearing  agencies)  and  (a)(6)  (definition  of  SecuriUe* 
Depository). 

'0 Proposed  rule  17f-7(b)(l)(iii)  to  (vi).  The 
proposed  requirements  address  five  of  the 
requirements  suggested  in  the  IQ/Bank  Proposal. 
See  supra  note  16. 

"  The  IQ/Bank  Proposal  also  required  that  (i)  no 
foreign  regulators  have  issued  public  statements 

Continued 
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there  ott  er  minimum  requirements  that 
hinds  or  their  custodians  typically  insist 
on  befor !  placing  assets  with  a 
deposito  ry?  Instead  of  the  proposed 
approac]  i,  should  the  definition  state 
generall'  ■  that  a  depositor}'  should  meet 
minimui  n  reasonable  commercial 
standardjs,  and  then  specify  some  but 
not  all  applicable  requirements? 

In  son  e  foreign  securities  markets, 
transfer  i  igents  or  similar  entities  may 
perform  custodial  functions  analogous 
to  those  of  a  depository.  For  example,  an 
Australian  central  electronic  subregistry 
may  effe  :tively  function  as  a  central 
transfer  i  igent  that  performs  custody 
functions  in  a  manner  similar  to  a 
depository. ^2  Jq  Russia  and  other 
countriefc  such  as  the  Ukraine,  registrars 
for  each  Issuer  may  perform  analogous 
custody  functions. 33  The  proposed 
amendjnents  would  define  an  Eligible 
Securities  Depository  to  include  a 
transfer  fgent  that,  among  other  things, 

and  holds  uncertificated 
securitie  s  on  the  books  of  an  issuer  for 
market  participants. ^^  The  transfer  agent 
would  h  ive  to  be  regulated  by  a  foreign 
regulatory  authority,  and  meet 
other  mi  aimum  standards  for  securities 
deposito  ries  as  discussed  above. 

The  Commission  requests  comment 
on  the  pioposed  expansion  of  the 
definitic  a  of  an  Eligible  Securities 


hal  the  depository  has  not  complied 
finani  ial  strength  requirements  or  (ii)  internal 
re  ]uirements,  unless  the  problem  has  been 
'  iii)  that  the  custodian  for  the  fund  has 
c  imply  with  the  depository's 
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Murray  Ltd,  Central  Securities 
Guide  1997  at  49.  The  Australian 
!  vstem  supplements  issuers'  own  share 
records  market  transactions  as  transfers 
lership  on  the  issuer's  records.  Although 
y  not  treat  CHESS  as  a  custodian, 
effectively  perform  custodial  functions 
evidence  of  the  ownership  of 
at  do  not  exist  in  certificate  form  Cf. 

and  Transfer  Corporation  Pty  Ltd, 
ion  Letter  (Apr.  19,  1994)  (suggesting 
system  may  not  perform  custodial 
rule  17f— 4(a)  under  the  Investment 
^ct  (17  CFR  270.17f-*(a)}  (defining  a 
epository  as  a  system  for  the  central 
"  securities  where  all  seciuities  of  any 
lass  or  series  of  any  issuer  deposited 
thejsystem  are  treated  as  fungible  and  may 
'  or  pledged  by  bookkeeping  entry 
plysical  delivery  of  the  securities). 

omas  Murray  Ltd.  Worldwride  Securities 
(19)97,  at  247  (1996).  In  Russia, 
are  generally  uncertificated,  and 
the  registrar's  books  are  generally 
as  the  only  binding  evidence  of  the 
of  securities.  The  registrar  may 
act  as  a  custodian  by  holding  definitive 
the  ownership  of  securities  that  are 
.  SeeTempleton  Russia  Fund,  Inc.. 
Aj;tion  Letter  (Apr.  18,  1995)  (Suggesting 
may  be  limited  participants  in  the 
trocess). 

rule  17f-7(b)(l);  cf.  American 
Investors  Trust.  SEC  No- Action  Letter  (Feb. 
(c  ustodian  for  fund  of  funds  could 
I  iind's  investment  in  uncertificated  shares 
_  funds  with  the  domestic  transfer 
ose  funds  acting  as  deemed 
s);  FundVest,  SEC  No- Action  Letter 
984)  (similar  position). 


?Ti 


sec  unties  i 


IjingI 


Depository.  Is  it  appropriate  to  treat 
transfer  agents  as  Eligible  Securities 
Depositories  in  these  circumstances? 
Should  other  requirements  be  added  if 
a  transfer  agent  is  to  be  treated  as  a 
depository?  To  avoid  confusion  about 
whether  a  transfer  agent  performs  all  of 
the  functions  of  a  depository,  should  the 
rule  define  a  broader  type  of  entity,  such 
as  an  "eligible  securities  holding 
facility,"  and  permit  funds  to  maintain 
foreign  assets  with  either  a  depository  or 
a  transfer  agent  that  qualifies  as  this 
type  of  facility?  In  the  alternative, 
should  the  rule  omit  any  provision  for 
the  use  of  foreign  transfer  agents,  and 
require  funds  and  custodians  to  seek 
approval  for  their  use  on  a  case-by-case 
basis? 

2.  Risk-Limiting  Conditions 

Proposed  rule  17f-7  would  provide 
two  alternative  approaches  to  managing 
the  custody  risks  that  funds  may  face 
when  they  maintain  assets  with  an 
Eligible  Securities  Depository. 

a.  Indemnification  or  Insurance 

Under  the  first  alternative,  a  fund 
could  obtain  indemnification  or 
insurance  that  adequately  protects  it 
against  all  custody  risks  of  using  the 
depository. 35  A  fund  would  be 
"adequately  protected"  under  this 
provision  by  an  agreement  with  or 
policy  issued  by  a  reliable  party  to 
compensate  the  fund  for  any  custody 
losses  arising  from  use  of  the 
depository. 38  A  fund  could  rely  on  this 
alternative  with  respect  to  all  of  its 
assets  maintained  in  foreign  seciuities 
depositories  or  with  respect  to  assets 
held  by  a  particular  depository. 3^" 

This  alternative  would  recognize  that 
a  fund  that  is  indemnified  or  insured 


3' Proposed  rule  17f-7(a)(l).  Potential  custody 
risks  of  using  a  depository  might  include,  for 
example,  faults  in  recordkeeping  systems  or 
securities  handling  procedures  or  systems  for 
distributing  losses  among  participants.  See  infra 
text  accompanying  notes  44  to  48  (Ust  of  factors  that 
may  be  relevant  to  custody  risks). 

'» Current  rule  17f-5  requires  a  contract  with  a 
foreign  custodian  to  provide  for  indemnification  or 
insurance  (or  equivalent  protections)  that 
adequately  protect  the  fund  against  the  loss  of 
assets  held  under  the  contract.  Rule  17f- 
5(c)(2)(i)(A)  and  (ii):  see  also  1997  Release,  supra 
note  3,  at  text  accompanying  n.27  (foreign  custody 
manager  itself  may  have  obligation  to  indemnify  the 
fund  in  some  circumstances).  The  rule  provision 
has  been  interpreted  to  bind  the  primary  custodian 
globally  unless  each  subcustodian  satisfies  it 
individually,  and  to  extend  to  all  foreseeable  risks 
of  loss.  Investment  Company  Institute,  SEC  No- 
Action  Letter,  at  nn.  1-2  end  accompanying  text 
(Nov.  4, 1987).  In  contrast,  the  first  alternative, 
discussed  in  the  text  above,  would  require  coverage 
of  all  custody  losses. 

"  Protection  available  from  the  depository  itself, 
such  as  a  depository  guarantee  fund,  normally 
would  not  protect  a  beneficial  owner  such  as  the 
fund,  and  may  provide  only  for  sharing  or  partial 
reimbursement  of  losses.  A  government  guarantee 
of  a  depository  may  suffice  if  the  guarantee  is 
complete  and  extends  to  beneficial  owners  as  well 
as  depository  participants. 


ageiinst  all  custodial  losses  of  a 
depository  arrangement  is  not  exposed 
to  the  risks  of  using  the  depository 
(which  are  transferred  to  the 
indemnifying  or  insuring  party),  and 
therefore  the  risk  analysis,  monitoring, 
and  notification  requirements  discussed 
below  may  not  be  necessary.  The 
Commission  requests  comment  on  this 
approach.  Should  the  rule  define  the 
types  of  custody  risks  that  should  be 
covered?  Should  the  rule  specify  how 
the  fund  would  determine  that 
indemnification  or  insurance  is 
adequate  to  protect  the  fund  against  all 
losses  attributable  to  custody  risks?  Are 
there  any  reasons  why  indemnification 
or  insurance  could  not  cover  all  custody 
risks?  Should  the  rule  permit  a 
determination  that  more  limited 
coverage  may  be  adequate  in  some 
circumstances? 

b.  Risk  Analysis,  Monitoring,  and 
Notification 

Under  the  second  alternative,  the 
fimd's  contract  with  its  Primary 
Custodian  must  require  the  custodian  to 
provide  the  fund  or  its  investment 
adviser  an  initial  risk  analysis  of  the 
custody  risks  of  using  a  depository 
before  the  fund  places  its  assets  with  the 
depository.  38  The  contract  also  must 
require  the  Primary  Custodian  to 
continuously  monitor  these  custody 
risks  and  promptly  notify  the  fund  or  its 
investment  adviser  of  any  material 
change.  39  These  provisions  are  designed 
to  allocate  responsibilities  for 
overseeing  the  safety  of  fimd  assets  to 
the  parties  best  suited  to  the  tasks 
involved. 

In  earlier  commentary  on  rule  17f-5, 
representatives  of  funds  argued  that 
because  of  global  custodians'  expertise 
and  their  contractual  relationships  with 
depositories  or  their  participants, 
custodians  were  in  a  better  position  to 
make  findings  regarding  the  use  of 
depositories.'*"  Global  custodians 
disagreed,  arguing  that  the  decision  to 
use  a  depository,  because  it  is  often  a 
prerequisite  for  participation  in  a 
particular  foreign  market,  is  an 


38  Proposed  rule  17f-7(a)(2)(i)(A).  Cf.  United 
Kingdom  Securities  and  Futures  Authority.  Board 
Notice  433,  New  Safekeeping  Rules,  Custody  Rule 
4-107(1),  Assessment  of  Custodian  duly  21,  1997) 
("U.K.  Custody  Rule  4-107(1)")  (before  a  custodial 
firm  or  an  arranger  of  custodial  ser\'ices  holds  a  safe 
custody  investment  with  an  eligible  custodian,  it 
must  undertake  an  appropriate  risk  assessment  of 
the  custodian). 

39 Proposed  rule  17f-7(a)(2)(i)(B).  Cf  U.K. 
Custody  Rule  4-107(1),  supra  note  38  (after  finn 
makes  an  appropriate  risk  assessment  of  the  eligible 
custodian,  it  must  undertake  a  continuing  risk 
assessment). 

*'>E.g.,  Letter  to  lonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission,  from  Craig  S. 
Tyle,  Vice  President  &  Senior  Counsel,  Investment 
Company  Institute  at  1,  3-4  (July  26,  1996)  (place 
in  File  No.  S7-1 5-99). 


investment  decision  more  properly 
made  by  the  fund  or  its  investment 
adviser.'*!  Each  of  these  views  has  merit 
and  contributes  to  our  proposed  rule. 

Proposed  rule  17f-7  would  assign  to 
the  fund's  Primary  Custodian  the 
responsibility  to  analyze  and  monitor 
the  risks  of  using  the  depository,  under 
an  approach  that  reflects  provisions  that 
many  custodial  agreements  may  already 
contain.''^  The  Primary  Custodian  also 
would  be  required  to  agree  to  exercise 
reasonable  care  and  diligence  in 
performing  these  and  other 
responsibilities,  as  discussed  below,  but 
would  not  be  required  to  make  specific 
findings  under  the  rule.  Its  obligations 
luider  the  required  contractual 
provisions  would  be  generally  fulfilled 
by  providing  the  adviser  with  an  initial 
analysis  and  an  ongoing  assessment  of 
the  custody  risks  associated  with  the 
use  of  the  depository.  A  local 
subcustodian  or  other  agent  could 
prepare  the  risk  analysis  on  behalf  of  the 
Primary  Custodian. '•^ 

The  risk  analysis  requirements  of  the 
proposed  rule  are  written  broadly  to 
provide  custodians  with  flexibility  to 
tailor  the  risk  analysis  in  proportion  to 
the  risks  involved  in  the  use  of  each 
particular  depository.  We  would  expect, 
for  example,  the  Primary  Custodian  to 
provide  a  more  detailed  analysis  of  a 
less  established  depository  than  of  a 
depository  with  an  extensive  operating 
history.  To  facilitate  the  flexible 
application  of  the  rule's  requirements  to 
different  depository  arrangements,  the 
proposed  rule  does  not  specify 
particular  types  of  risk  that  the 
custodian  should  analyze,  monitor,  and 
report. 

As  a  general  matter,  we  would  expect 
that  a  custodian's  analysis  could 
include  a  discussion  of  the  depository's 
expertise  and  market  reputation,  quality 
of  services,  financial  strength, ■»** 
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•"  E.g.,  Letter  to  Jonathan  G.  Katz.  Secretary, 
Securities  and  Exchange  Commission,  from  Daniel 
L.  Goelzer,  Baker  &  McKenzie  at  3-5  (June  7, 1996) 
(place  in  File  No.  S7-15-99). 

••2  See  e.g..  Amendment  No.  2  to  Custody 
Agreements  between  Templeton  Funds  and  The 
Chase  Manhattan  Bank  (July  23,  1998),  filed  with 
Templeton  Funds  Inc.  Form  N-IA,  Post-Effective 
Amendment  No.  31  (Oct.  29,  1998)  (custodian 
would  monitor  compulsory'  depositories  and  advise 
fund  of  any  material  negative  change  in  the 
performance  of.  or  arrangements  with,  any 
compulsory  depository  that  would  adversely  effect 
the  custody  of  assets);  see  also  Revised  IQ/Bank 
Proposal,  supra  note  16  (suggesting  that  foreign 
custody  manager  monitor  whether  any  material 
change  has  occurred  in  fund  custody  arrangements 
with  depository). 

"3  Proposed  rule  17f-7(a)(2)(i). 

••<  Representatives  of  funds  and  bank  custodians 
suggest  that  capital  may  not  be  a  reliable  gauge  of 
financial  strength  because  depository  capital  levels 
vary  widely.  See  June  1998  Letter,  supra  note  13 
(accompanying  appendix).  Other  measures  of 


insurance  arrangements,  extent  and 
quality  of  regulation  or  other 
independent  examination, '•^  standing  in 
published  ratings,''"  internal  controls 
and  other  procedures  for  safeguarding 
investments,''^  and  related  legal 
protections.  Comment  is  requested  on 
whether  the  rule  should  specifically 
require  the  analysis  to  cover  these  or 
other  areas. *8 

Proposed  rule  1 7f-7  would  not  assign 
a  particular  role  to  the  investment 
adviser  or  fund  board,  although  it 
assumes  that  the  investment  adviser 
would  generally  determine  whether  to 
place  fund  assets  with  a  depositor}' 
under  the  general  oversight  of  the  fund 
board.  The  rule  is  designed  to  assure 
that  sufficient  material  information 
about  depositories  is  provided  to  the 
adviser  in  a  timely  manner.  Decisions 
regarding  whether  to  place  fund  assets 
with  a  depository  would  be  made  by  the 
adviser  or  board  based  on  standards  of 
care  that  are  generally  applicable  to 
fund  advisers  and  directors.''^  These 
standards  generally  require  the  exercise 
of  care,  but  do  not  strictly  limit  the  risks 
that  may  be  acceptable  in  depository 
arrangements  in  appropriate 
circumstances. 5° 

Fund  boards  do  not  typically  have  the 
expertise  to  make  day-to-day  decisions 
regarding  foreign  depository 
arrangements.^*!  Therefore,  we  assume 


depository  financial  strength  that  may  be  more 
significant  include  the  level  of  depository 
settlement  guarantee  funds,  collateral  requirements, 
lines  of  credit,  or  insurance,  as  compared  with 
participants'  daily  settlement  obligations.  See  Gary 
Stephenson,  Emerging  Market  Depositories:  What  to 
Look  For,  at  6  (speech  delivered  in  Bermuda  on  May 
4,  1998)  (place  in  File  Not.  S7-15-99). 

'^  This  factor  relates  to  requirements  in  the 
definition  of  an  Eligible  Securities  Depository. 
*•*  These  ratings  may  include  evaluations  or 
survey  information  published  by  sources  such  as 
Global  Custodian  or  Thomas  Murray  Ltd,  or  more 
formal  ratings  of  depositories  that  may  be  available. 

■"■This  factor  related  to  requirements  in  the 
definition  of  an  Eligible  Securities  Depository, 
••s  See  generally  U.K.  Custody  Rule  4-107(1 ), 
supra  note  38  (cites  seven  analogous  factors  to  be 
considered  in  undertaking  continuing  risk 
assessments). 

*^See,  e.g.,  Transamerica  fdortgage  Advisors,  Inc. 
v.  Lewis,  444  U.S.  11  (1979)  (section  206  of  the 
Investment  Advisers  Act  (15  U.S.C.  80l>-«)  imposes 
fiduciary  duties  on  investment  advisers);  Burks  v. 
Lasker.  441  U.S.  471  (1979)  (Investment  Company 
Act  entrusts  independent  directors  with 
responsibility  to  furnish  an  independent  check  on 
management);  American  Law  Institute,  Principles  of 
Corporate  Governance:  Analysis  and 
Recommendations  §4.01  (1994)  (discussing  duties 
of  directors  and  officers  under  state  law,  including 
duties  of  care  and  inquiry). 

*"  See  id.  The  primary  custodian's  analysis  and 
continuous  monitoring  of  risks  may  help  to  provide 
an  "early  warning  system"  concerning  a  depository 
custody  arrangement  that  presents  more  risks  than 
other  arrangements. 

"  See  SEC,  Division  of  Investment  Management. 
Protecting  Investors:  A  Half  Century  of  Investment 
Company  Regulation  270  n.  78  (1992). 


(but  the  rule  does  not  require)  that  a 
fund  board  would  delegate  this 
responsibility  to  the  fund's  adviser, 
subject  to  the  board's  general  oversight. 
Fund  boards  play  an  important  role, 
however,  in  deciding  whether  to  invest 
in  or  exit  the  markets  of  a  particular 
country.  52  when  custodial  risks  are  a 
material  factor  in  a  decision  to  enter  or 
exit  a  market,  we  would  expect  the 
adviser  to  inform  the  board  of  the  risks 
based  on  analysis  provided  by  the 
Primary  Custodian.^^  The  rule  does  not 
require,  nor  would  we  expect,  fund 
boards  to  continue  to  be  provided  with 
the  lengthy  and  detailed  briefing  books 
they  often  receive  today. 

The  Commission  requests  comment 
on  the  proposed  provisions  relating  to 
risk  analysis,  monitoring,  and 
notification  requirements.  Should  the 
rule  permit  a  fiind  to  use  a  primary 
custodian  that  is  also  a  securities 
depository »"  If  it  does,  should  the  rule 
require  the  primary  custodian/ 
depository  to  prepare  the  initial  analysis 
of  the  custody  risks  of  its  own  custody 
arrangements  (including  arrangements 
with  its  subcustodians)  and  to  monitor 
the  risks  ^^  Should  the  rule  require 
another  person  to  prepare  the  analysis 
and  monitor  the  risks?  For  example, 
should  the  rule  require  the  fund's 
investment  adviser  to  retain  an 
independent  custody  consultant  to 
analyze  and  monitor  the  risks  of  any 
depository  arrangement  in  which  the 
fund's  primary  custodian  is  itself  the 
depository? 

c.  Exercise  of  Care 

Proposed  rule  17f-7  also  would 
require  under  the  second  alternative 
that  the  fund's  contract  with  its  Primary 
Custodian  provide  that  the  Primary 
Custodian,  and  each  bank  subcustodian 


52  See  1997  Release,  supra  note  3,  at  n.  20  and 
accompanying  text. 

"  The  Commission  would  expect  that  the  primary 
custodian  also  would  continue  to  provide  other 
information  relating  to  countr\'  risk  and  other 
investment  risks.  See  id.  at  nn.  18-20  and 
accompanying  text. 

**  Some  foreign  depositories  may  permit  funds  to 
use  their  services  directly  as  clients  or  participants. 
See  Simon  Thomas  and  Simon  Murray.  Global 
Securities  Services:  The  Institutional  Investors' 
Guide  55,  90  (1995)  (Euroclear  has  altered  its  rules 
to  permit  fund  mangers  to  participate):  see  generally 
rule  17f-4(c)  under  the  Investment  Company  Act 
(17  CFR  270.17f-*(c))  (permitting  a  fund  to  ' 
participate  directly  in  a  domestic  depository, 
subject  to  certain  conditions);  Midwest  Securities 
Trust  Company.  SEC  No- Action  Letter  (Mar.  14. 
1990)  (fund  that  participates  directly  in  a 
depository  may  maintain  a  cash  account  to  facilitate 
settlement  of  transactions  or  to  secure  obligations 
to  a  reserve  fund  to  cover  participant  defoults). 

*'  A  foreign  depository  may  itself  rr  aintain 
securities  with  other  depositories.  See  Richard  Dale, 
Clearing  and  Settlement  Risks  in  Global  Securities 
Markets:  The  Case  of  Euroclear,  Journal  of  Business 
Law  434.  445  (Sept.  1998). 
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in  its  ne^ork  involved  in  a  depository 
,  will  agree  to  exercise 
e  care,  prudence,  and 
in  performing  its  duties  under 
uid  in  all  other  conduct  relating 
ci|stodial  arrangements,  or  to 
a  higher  standard  of  care.^*^ 
standard  of  care  is  the 
same  recjuired  of  foreign  custody 
under  rule  17f-5,5"  and 
standards  for  U.S.  custodians 
mmercial  law.^" 

C.  Requi  st  for  Comment  on  Other  Issues 
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G  )mmission  requests  comment 
possi  jle  additional  changes  to  rule 
proposed  rule  17f-7.  For 
should  the  Commission 
adapting  the  proposed 
requireiAents  for  the  use  of  a  depository 

to  the  use  of  a  bank 
subcustqdian  as  well,  and  eliminate  the 
requirements  for  the  use  of  a 
subcustodian?  Because  the  fund's 
Primary  Custodian  would  likely  act  as 
custody  manager  in  most 
should  the  Commission  simply 
provisions  that  require  the 
appointment  of  a  foreign  custody 

and  allocate  related 
responsfcilities  directly  to  the  Primary 
Custodii  ji?  Alternatively,  should  the 
Commission  not  adopt  the  proposed 
amendnjents  to  rule  1 7f-5  and  proposed 
7,  and  instead  revise  the 
date  for  the  1997 
Amendiiients  to  allow  funds  to  contract 
with  glo  3al  custodians  that  accept  the 
responsi  bilities  described  in  current 

5?  Is  there  any  need  to  address 
)utside  the  scope  of  the 
amendments,  such  as  the 
of  cash,  or  the  use  of  affiliated 
custodic  ns  or  subcustodians? 

C  jmmission  requests  conunent 
rule  and  rule  amendments 
in  this  Release,  suggestions  for 
tional  provisions  or  changes  to 
rules  or  forms,  and  comments 
matters  that  might  have  an 


Propoied  rule  17f-7(a)(2)(ii). 

1  7f-5(b)(3);  see  proposed  rule  17f-5(b)(3) 
reqi  irement);  Revised  ICI/Bank  Proposal, 
16,  Attachment  3  at  5  ("(c)onsistent  with 
(reaso^iable  care)  standard,  an  FCM  (foreign 
could  not,  in  our  view,  place 
a  depository  that  it  knew  to  be  unsafe"). 
Llhiform  Commercial  Code,  Revised  Article 
8-504  and  8-509  (securities 

must  perform  its  duties  under  Code, 
luties  to  follow  procedures  in 
financial  assets  and  to  exercise  care  in 
4ibcustodians.  with  "due  care  in 

writh  reasonable  commercial  standards." 
moilified  by  regulatory  requirements  or 
provisions  that  meet  "good  faith" 


Revised  ICI/Bank  Proposal,  supra  note  16, 
3  at  3  ("global  custodian  banks  •  *  • 
1  kely  to  be  asked  to  assume  delegated 
O  istody  Manager  responsibilities  in  most 


effect  on  the  proposals  contained  in  this 
Release.  The  Commission  also  requests 
comment  whether  the  proposals,  if 
adopted,  would  promote  eiBciency, 
competition,  and  capital  formation. 
Comments  will  be  considered  by  the 
Commission  as  it  satisfies  its 
responsibilities  under  section  2(c)  of  the 
Investment  Company  Act.*""  For 
purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,61  the  Commission  also  requests 
information  regarding  the  potential 
impact  of  the  proposals  on  the  U.S. 
economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
empirical  data  to  support  their  views. 

m.  Cost-Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  that  result  from  its 
rules.  The  proposed  amendments  to  rule 
1 7f-5  and  proposed  new  rule  1 7f-7 
respond  to  concerns  expressed  by  global 
custodians  and  fund  managers  that  rule 
17f-5,  as  amended  in  1997,  is  not 
workable.  The  proposals  also  address 
fund  managers'  concerns  that,  as  a  result 
of  global  custodians'  unwillingness  to 
assume  delegated  responsibilities  under 
rule  17f-5,  obligations  to  evaluate 
depositories'  custodial  capabilities  may 
fall  to  fund  boards,  which  lack  the 
relevant  knowledge  and  expertise  to 
make  these  evaluations. 

Proposed  rule  1 7f-7  should  benefit 
funds  and  their  investors  by  establishing 
a  workable  framework  designed  to 
require  global  custodians,  which  are  in 
the  best  position  to  monitor  and 
evaluate  risks  of  foreign  depositories,  to 
assume  these  responsibilities.  The  rule 
also  should  benefit  funds  and  their 
shareholders  by  freeing  fund  boards  of 
the  responsibility  to  make  findings 
concerning  foreign  depositories  that 
often  remained  with  them  after  the  1997 
Amendments  because  of  global 
custodians'  refusals  to  accept  delegated 
responsibility.  As  a  result,  fund  boards 
should  have  more  time  to  address  other 
issues  that  are  important  to  investors. 

The  proposed  rule  and  rule 
amendments  may  impose  costs. 
Although  the  proposed  rule  sets 
minimum  requirements  for  depositories, 
its  lack  of  a  maximum  standard  for 
custody  risks  could  cause  losses  to 
investors  if  a  depository  fails,  despite 
diligent  performance  by  global 
custodians  and  advisers  of  their 


*<•  Section  2(c)  of  the  Investment  Company  Act  (15 
U.S.C.  80a-2(c))  requires  the  Commission,  when  it 
engages  in  rulemaking  and  is  required  to  consider 
whether  an  action  is  consistent  with  the  public 
interest,  to  consider,  in  addition  to  the  protection 
of  investors,  whether  the  action  will  promote 
efficiency,  competition,  and  capital  formation. 

»•  Pub.  L.  No.  104-121,  Title  n,  Stat.  857  (1996). 


responsibilities.  Because  the  rule  does 
not  limit  maximum  custody  risks  in 
depository  arrangements,  additional 
prospectus  disclosure  may  be  required 
where  it  may  be  necessary  for  investors 
to  evaluate  the  risks  and  rewards  of 
investing  in  the  fund.^^  The 
Commission  requests  conunent  on  the 
costs  and  benefits  of  current  rule  17f-5, 
including  its  requirement  that  a  foreign 
custody  manager  determine  that  assets 
maintained  with  a  depository  will  be 
subject  to  reasonable  care,  as  compared 
with  the  costs  and  benefits  of  proposed 
rule  17f-7's  provisions  that  do  not  set 
limits  on  potential  depository  custody 
risks. 

Global  custodians  should  not  incur 
materially  greater  costs  under  proposed 
rule  17f-7,  which  generally  would 
require  them  to  perform  duties  they 
typically  perform  cilready  under 
custodial  contracts.  The  rule  may  have 
the  effect  of  requiring  global  custodians 
to  exercise  a  greater  degree  of  vigilance 
in  monitoring  depositories  (or  to  refrain 
in  the  future  from  reducing  their 
diligence)  and  in  this  respect  may 
impose  costs.  Such  costs  are  necessary, 
however,  for  the  protection  of  funds 
consistent  with  the  purposes  of  sections 
6(c)  and  17(f)  of  the  Investment 
Company  Act.  We  expect  that  global 
custodians  will  pass  on  any  additional 
costs  to  mutual  fimds,  but  that  the  costs 
are  unlikely  to  materially  affect  overall 
fund  expense  ratios. 

Fund  managers  may  bear  the  cost  of 
evaluating  the  information  provided  by 
global  custodians  and  making  decisions 
regarding  the  continued  use  of  a 
depository  (and  in  this  respect, 
continued  investment  in  the  country). 
We  believe  that  in  the  context  of  foreign 
depository  arrangements,  this  allocation 
of  costs  is  appropriate  in  light  of  (i)  the 
unwillingness  of  global  custodians  to 
assume  responsibilities  that  may 
overlap  with  investment  decisions  and 
(ii)  the  extent  to  which  the  decision  to 
use  a  foreign  depository  may  affect  an 
investment  strategy  that  contemplates 
investment  in  a  particular  foreign 
market.  Advisers  to  funds  could  pass  on 
this  responsibility  to  directors,  but  this 
result  would  not  be  mandated  by  the 
proposals,  and  fund  directors  would  be 
free  to  reject  this  responsibility. 

The  Commission  requests  comment 
on  the  potential  costs  and  benefits 
associated  with  the  proposed 
amendments  and  proposed  rule,  and  on 
any  suggested  alternatives  to  the 
proposals. 6^  Specific  comment  is 


"^  See  Form  N-1  A,  Item  4(c)  (requirement  to 
disclose  principal  risks  of  investing  in  fund). 

»3  As  noted  in  Section  IV,  the  Commission's  staff 
estimates  a  slight  reduction  in  the  paperwork 
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requested  on  the  potential  costs  or 
benefits  of  these  proposals  for  funds  and 
their  boards  of  directors,  investment 
advisers,  primary  custodians,  foreign 
subcustodians,  and  depositories.  Data  is 
requested  concerning  these  costs  and 
benefits  and  how  they  could  be 
quantified  and  expressed  in  dollar 
terms. 

rV.  Paperwork  Reduction  Act 

Portions  of  the  proposed  amendments 
to  rule  1 7f-5  and  proposed  new  rule 
17f-7  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520),  and 
the  Commission  is  submitting  these 
proposals  to  the  Office  of  Management 
and  Budget  ("0MB")  for  review  in 
accordance  with  44  U.S.C.  3507(d).  The 
titles  of  the  collections  of  information 
are  "Custody  of  Investment  Company 
Assets  Outside  the  United  States"  and 
"Custody  of  Investment  Company 
Assets  with  a  Foreign  Securities 
Depository."  An  agency  may  not 
sponsor,  conduct,  or  require  responses 
to  an  information  collection  unless  it 
displays  a  currently  valid  0MB  control 
number. 

A.  Proposed  Amendments  to  Rule 
17f-5 

The  proposed  amendments  to  rule 
1 7f-5  would  not  substantively  change 
the  rule's  collection  of  information 
requirements,  which  would  continue  to 
apply  when  a  fund  (i.e.,  a  registered 
management  investment  company) 
maintains  its  assets  with  a  foreign  bank 
custodian.  The  amendments  would 
remove  custody  arrangements  with 
foreign  securities  depositories  firom  the 
rule,  however,  so  that  the  rule's 
requirements  would  no  longer  apply  to 
these  custody  arrangements.  In  general, 
therefore,  the  proposed  amendments 
would  reduce  the  information  collection 
biudens  of  rule  17f-5. 

The  requirements  of  amended  nde 
17f-5  that  may  call  for  the  collection  of 
information  would  be  substantially  the 
same  as  under  the  current  rule.  The 
fund's  board  of  directors  must  find  that 
it  is  reasonable  to  rely  on  each  delegate 
it  selects  to  act  as  the  fund's  foreign 
custody  manager.  The  delegate  must 
agree  to  provide  written  reports  that 
notify  the  board  when  the  fund's  assets 
are  placed  with  a  foreign  custodian  and 
when  any  material  change  occiu-s  in  the 
fund's  custody  arrangements.  The 
delegate  must  agree  to  exercise 
reasonable  care,  prudence,  and 


diligence,  or  to  adhere  to  a  higher 
standard  of  care.  When  the  foreign 
custody  manager  selects  an  eligible 
foreign  custodian,  it  must  determine 
that  the  fund's  assets  will  be  subject  to 
reasonable  care  if  maintained  with  that 
custodian,  and  that  the  written  contract 
that  governs  each  custody  arrangement 
will  provide  reasonable  care  for  fund 
assets.  The  contract  must  contain 
certain  specified  provisions  or  others 
that  provide  at  least  equivalent  care. 
The  foreign  custody  manager  must 
establish  a  system  to  monitor  the 
contract  and  the  appropriateness  of 
continuing  to  maintain  assets  with  the 
eligible  foreign  custodian. 

The  Commission's  staff  estimates  that 
during  the  first  year  after  the  proposed 
amendments  go  into  effect, 
approximately  3,690  fund  portfolios"" 
would  be  required  to  make  an  average 
of  one  response  per  portfolio  under 
amended  rule  17f-5,  requiring 
approximately  2  hours  of  director  time 
per  response,  to  make  the  necessary 
findings  concerning  foreign  custody 
managers.  **5  The  total  annual  biuden 
associated  with  these  requirements  of 
the  rule  during  the  first  year  would  be 
approximately  7,380  hours  (3,690 
portfolios  X  2  hours  per  portfolio).  The 
staff  further  estimates  that  during  the 
first  year  after  the  proposed 
amendments  go  into  effect, 
approximately  15  global  custodians  ^e 
would  be  required  to  make  an  average 
of  80  responses  per  custodian 
concerning  the  use  of  foreign  custodians 
other  than  depositories,  requiring 
approximately  10  hours  per  response, 
plus  one  additional  response  per 
custodian  that  requires  approximately 
96  hours  per  response.<*^  The  total 


burden.  The  Commission  particularly  invites 
comment  on  the  reasonableness  to  the  staff's  burden 
estimates. 


"  This  information  is  based  on  data  reported  by 
funds  on  Form  N-SAR  (17  CFR  274.101). 

•s^Ths  staff  estimates  that  these  3,690  portfolios 
are  divided  among  approximately  1.327  registered 
funds  within  approximately  650  fund  complexes 
that  may  share  the  same  investment  adviser,  board 
of  directors,  U.S.  bank  custodian,  or  all  of  these 
entities.  Each  board  of  directors  and  its  delegates  for 
a  fund  complex  could  therefore  meet  rule  17f-5"s 
requirements  by  simultaneously  approving  similar 
arrangements  for  some  6  portfolios  in  the  same 
complex.  The  estimated  hour  amounts  are  based  on 
discussions  with  representatives  of  funds  about  the 
burden  of  analogous  requirements  in  another 
custody  rule. 

^This  estimate  is  based  on  staff  review  of 
custody  contracts  and  other  research. 

^' These  estimates  assume  that  each  of  15 
custodians  services  an  average  of  250  client 
portfolios  within  40  fund  complexes,  that  a  single 
response  by  each  custodian  can  simultaneously 
address  approximately  6  client  portfolios  in  a  fund 
complex,  and  that  each  custodian  makes 
approximately  80  responses  annually  requiring  10 
hours  per  response  to  establish  bank  custody 
arrangements  for  approximately  40  fund  complexes 
and  report  to  their  fund  boards,  and  one  response 
annually  requiring  96  hcurs  per  response  to 


annual  biu-den  associated  with  these 
requirements  of  the  rule  during  the  first 
year  would  be  approximately  13.440 
hours  (15  global  custodians  x  896  hours 
per  global  custodian).  Therefore,  the 
total  burden  of  all  collection  of 
information  requirements  of  rule  1 7f-5 
during  the  first  year  after  its  amendment 
is  estimated  to  be  approximately  20.820 
hours  (7,380 +  13,440). f** 

The  staff  estimates  that  the  proposed 
amendments'  removal  of  custody 
arrangements  involving  securities 
depositories  from  rule  1 7f-5  would 
eliminate  as  much  as  28,600  additional 
burden  hoiu-s  currently  imposed  by  the 
rule's  collection  of  information 
requirements.  This  estimate  assumes 
that  without  the  amendments, 
approximately  650  investment 
advisers  ^a  would  have  to  make  an 
average  of  3  responses  per  adviser 
annually,  requiring  a  total  of 
approximately  44  hours  for  each 
adviser,  to  address  depository 
arrangements.^" 

B.  Proposed  New  Rule  17f-7 

Proposed  new  rule  1 7f-7  would 
contain  some  collection  of  information 
requirements.  Under  the  proposed  rule, 
an  eligible  depository  would  have  to 
meet  minimum  standards  for  a 
depository. 

"The  fund  or  its  investment  adviser 
would  generally  determine  whether  the 
depository  complies  with  those 
requirements  based  on  information 
provided  by  the  fund's  primary 
custodian.  The  depositor^'  custody 
arrangement  also  would  have  to  meet 
certain  risk  limiting  requirements.  The 
fluid  could  obtain  indemnification  or 
insurance  arrangements  that  adequately 
protect  the  fund  against  custody  risks. 
The  fluid  or  its  investment  adviser 
generally  would  determine  whether 
indemnification  or  insurance  provisions 
are  adequate.  If  the  fund  does  not  rely 
on  indemnification  or  insurance,  the 
fund's  contract  with  its  primjuy 
custodian  would  be  required  to  state 


establish  a  system  to  monitor  custody  arrangements 
for  these  clients. 

^'The  number  of  responses  may  decline 
substantially  after  the  first  year  because  some 
responses  made  during  that  year  would  suffice  for 
some  time  thereafter. 

"See  supra  note  65. 

"•These  estimates  assume  that  one  adviser 
manages  6  portfolios,  and  that  each  adviser  would 
make  3  responses  annually  requiring  a  total  of  44 
hours  to  approve  depository  custody  arrangements 
for  each  fund  complex,  report  to  fund  boards,  and 
establish  a  system  to  monitor  depositor}' 
arrangements  for  the  fund  complex.  The  44  hours 
would  include  10  hours  spent  to  establish  custody 
arrangements  with  depositories  and  make 
"reasonable  care"  determinations.  24  hours  spent  to 
monitor  depository  arrangements,  and  10  hours 
spent  to  report  to  fund  boards. 
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12,000). 
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of  information  requirements 
rule  17f-5,  rule  17f-5  as 
I  to  be  amended,  and  proposed 
7,  the  staff  estimates  that  the 
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estimates  assume  that  one  adviser 
portfolios,  and  that  each  adviser  would 
annually  requiring  a  total  of  25 
adviser  to  address  depository 
with  minimum  requirements,  any 

or  insurance  arrangements,  and 
isk  analyses  or  notifications  for  the 
complex.  The  25  hours  would 
urs  spent  to  verify  depository 
with  minimum  requirements.  2  hours 
any  indemnification  or  insurance 
and  20  hours  spent  to  review  risk 
notification  for  the  fund  complex, 
estimates  assume  that  each  of  1 5 
services  an  average  of  250  client 
ithin  40  fund  complexes,  that  a  single 
each  custodian  can  simultaneously 
p  )roximately  6  client  portfolios  in  a  fund 
that  each  custodian  makes 
80  annual  responses  requiring  10 
I  espouse  to  prepare  risk  anslyses  of 
itory  arrangements  and  monitor  risks  for 

40  fund  complexes,  and  to  provide 
laterial  changes  in  risks  to  these  clients. 
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net  effect  of  the  proposed  amendments 
and  new  rule  may  be  to  reduce  the  total 
annual  paperwork  burden  by  350  hours: 


Rule 


Current  rule  17f-5  

Rule    l7f-5    as   proposed    to   be 

amended  

Proposed  rule  17f-7  

Net  reduction  


Paper- 
work 

burden 
hours 


49,420 

20,820 

28,250 

-350 


The  Commission  requests  comment  on 
the  reasonableness  of  these  estimates. 
Commenters  who  disagree  are  requested 
to  provide  their  own  estimates  with 
supporting  rationales. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  in 
order  to:  (i)  evaluate  whether  the 
proposed  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (ii)  evaluate  the 
accuracy  of  the  staff's  estimate  of  the 
burden  of  the  proposed  collections  of 
information;  (iii)  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  (iv)  minimize  the 
burden  of  the  collections  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  of  the  proposed 
amendments  and  proposed  rule  should 
direct  them  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503;  and 
(ii)  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission, 
450  5th  Street  NW,  Washington,  DC 
20549-0609,  with  reference  to  File  No. 
S7-15-99.  0MB  is  required  to  make  a 
decision  concerning  the  collections  of 
information  between  30  and  60  days 
after  publication;  therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
after  publication  of  this  Release. 
Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  respect  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-15- 
99,  and  be  submitted  to  the  Securities 
and  Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services. 


V.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  the  proposed 
amendments  to  rule  1 7f-5  and  proposed 
new  rule  17f-7,  and  conforming 
amendments  to  rules  7d-l  and  17f— 4. 
The  following  summarizes  the  IRFA. 

A.  Reasons  for  the  Proposed  Action 

Rule  1 7f-5  governs  the  custody  of  the 
assets  of  registered  management 
investment  companies  ("funds")  with 
custodians  outside  the  United  States. 
The  Commission  amended  the  rule  in 
1997  to  modernize  its  conditions.  In 
1998,  representatives  of  funds  and  bank 
custodians  informed  the  Commission 
that  some  conditions  of  the  rule 
presented  problems  regarding  the  use  of 
foreign  securities  depositories. 

B.  Objectives 

The  Commission  is  proposing 
amendments  to  rule  1 7f-5  and  a  new 
rule  17f-7,  which  together  would  permit 
funds  to  maintain  their  assets  in  foreign 
securities  depositories  based  on 
conditions  that  reflect  the  operations 
and  role  of  these  depositories.  The 
proposed  amendments  to  rule  1 7f-5 
would  remove  custody  arrangements 
with  foreign  securities  depositories  from 
the  rule,  eliminating  the  applicability  to 
depository  arrangements  of 
requirements  that  certain  findings  be 
made  by  the  fund  board,  its  investment 
adviser,  or  global  custodian,  and  that 
certain  specified  terms  or  equivalent 
protections  appear  in  the  rules  of  the 
depository. 

Proposed  new  rule  1 7f-7  would 
establish  new  provisions  for  the  use  of 
depositories.  The  proposed  rule  would 
require  every  foreign  securities 
depository  that  holds  fund  assets  to 
meet  specified  minimum  standards  for 
depositories.  The  proposed  rule  also 
would  require  a  custody  arrangement 
with  a  depository  to  meet  either  of  two 
alternative  sets  of  risk-limiting 
conditions.  Under  one  alternative,  the 
fund  could  obtain  adequate 
indemnification  or  insurance  against  the 
custody  risks  of  depository 
arrangements.  Under  the  other 
alternative,  the  fund's  contract  with  its 
primary  custodian  would  have  to  state 
that  the  custodian  will  provide  the  fund 
or  its  adviser  an  initial  analysis  of  the 
custody  risks  of  the  depository 
arrangement,  continuously  monitor 
those  risks,  and  notify  the  fund  or  its 
adviser  of  material  changes  in  the  risks. 
The  primary  custodian  and  other 
custodians  involved  in  the  depository 
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arrangement  also  would  have  to  agree  to 
exercise  reasonable  care  in  performing 
these  duties  and  in  other  conduct 
relating  to  custody  arrangements.  The 
conforming  amendments  to  rules  7d-l 
and  1 7f-4  would  clarify  current 
references  to  rule  1 7f-5  by  adding  a 
reference  to  rule  17f-7  as  well. 

C.  Legal  Basis 

The  Commission  is  proposing  the 
amendments  to  rule  1 7f-5  and  new  rule 
1 7f-7  and  conforming  amendments  to 
rules  7d-l  and  17f-^  pursuant  to  the 
authority  set  forth  in  sections  6(c),  7(d), 
17(f),  and  38(a)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-6{c),  -7(d), 
-17(f),  and -37(a)). 

D.  Small  Entities  Subject  to  the  Rules 

The  proposed  amendments  and  new 
rule  will  affect,  among  other  persons, 
the  approximately  15  global  custodians 
that  act  as  foreign  custody  managers  for 
funds  under  rule  17f-5  and  as  primary 
custodians  under  proposed  rule  17f-7. 
None  of  these  global  custodians  would 
likely  qualify  as  a  small  entity,  because 
each  custodian  is  a  major  bank  with  a 
global  branch  network  or  global  ties  to 
other  banks.  The  proposed  amendments 
and  new  rule  also  will  affect  the  funds 
that  invest  in  foreign  markets  and  their 
investment  advisers.  Few  if  any  of  the 
affected  funds  and  advisers  would  be 
small  entities.  73 

On  balance,  the  impact  of  the 
proposed  amendments  and  new  rule  on 
global  custodians,  funds,  and  advisers  is 
not  expected  to  be  great,  because  the 
burdens  of  the  new  rule's  requirements 
would  be  offset  in  part  by  the 
elimination  of  burdens  under  existing 
rule  17f-5.  For  this  reason,  and  because 
few  if  any  of  the  affected  entities  would 
qualify  as  small  entities,  the  proposed 
amendments  are  unlikely  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

E.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  amendments  to  rule 
17f-5  would  retain  existing  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule  without 
substantive  changes,  insofar  as  they 


"^  A  fund  is  consisered  a  small  entity  if  it, 
together  with  other  investment  companies  in  the 
same  group  of  related  investment  companies,  has 
net  assets  of  S50  million  or  less.  17  CFR  270.0-10. 
An  adviser  is  considered  a  small  entity  if  it  has 
assets  under  management  of  less  than  S25  million, 
has  total  assets  of  less  than  S5  million,  and  is  not 
in  a  control  relationship  with  other  advisers  or 
persons  that  are  not  small  entities.  17  CFR  275.0- 
7.  Most  funds  that  invest  in  foreign  securities  are 
part  of  a  fund  complex  that  holds  net  assets  of  more 
than  S50  million,  and  are  advised  by  advisers  with 
assets  under  management  of  $25  million  or  more. 


apply  to  custody  arrangements  with  a 
foreign  bank  custodian.  The 
amendments  would  remove  a  custody 
arrangement  with  a  foreign  depository 
from  the  rule,  eliminating  the  necessity 
for  it  to  comply  with  these 
requirements. 

Proposed  new  rule  17f-7  would 
establish  new  requirements  for 
arrangements  with  depositories.  As 
described  above,  the  new  rule  would 
require  each  foreign  securities 
depository  that  holds  fund  assets  to 
meet  certain  specified  minimum 
requirements.  Depository  arrangements 
also  would  have  to  meet  other  risk- 
limiting  conditions.  A  fund  could  obtain 
adequate  indemnification  or  insurance 
against  the  custody  risks  of  depository 
arrangements.  In  the  alternative,  the 
fund's  contract  with  its  primary 
custodian  would  have  to  state  that  the 
custodian  will  provide  an  analysis  of 
depository  custody  risks,  continuously 
monitor  the  risks,  and  promptly  notify 
the  fund  of  any  material  changes  in 
risks.  The  primary  custodian  and  other 
custodians  also  would  have  to  agree  to 
exercise  reasonable  care  in  all  conduct 
relating  to  custody  arrangements. 

F.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  economic  impact  on  small 
entities.  As  discussed  above,  none  of  the 
global  custodians  affected  by  the 
proposed  amendments  to  rule  1 7f-5  or 
proposed  rule  17f-7,  and  few  if  any  of 
the  affected  funds  and  advisers,  are 
likely  to  be  considered  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act.  As  further  discussed  above,  the 
impact  of  the  amendments  is  likely  to  be 
limited,  because  burdens  under  the 
proposed  new  rule  would  be  offset  in 
part  by  reduced  burdens  under  current 
rule  17f-5.  Therefore,  the  potential 
impact  of  the  amendments  and  the 
proposed  new  rule  on  small  entities 
would  not  be  significant. 

For  these  reasons,  alternatives  to  the 
proposed  amendments  and  proposed 
new  rule  are  unlikely  to  minimize  any 
impact  that  the  proposed  amendments 
may  have  on  small  entities.  Alternatives 
in  this  category  would  include:  (1) 
Establishing  different  compliance  or 
reporting  standards  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  clarifying,  consolidating  or 
simplifying  the  compliance 
requirements  for  small  entities;  (3)  using 
performance  rather  than  design 
standards;  and  (4)  exempting  small 
entities  from  coverage  of  all  or  part  of 
the  rule. 


The  Commission  encourages  the 
submission  of  comments  on  matters 
discussed  in  the  IRFA.  Comment 
specifically  is  requested  on  the  number 
of  small  entities  that  would  be  affected 
by  the  proposals  and  the  impact  of  the 
proposals  on  small  entities.  Commenters 
are  asked  to  describe  the  nature  of  any 
impact  and  provide  empirical  data 
supporting  the  extent  of  the  impact. 
These  comments  will  be  placed  in  the 
same  public  comment  file  as  comments 
on  the  proposals.  A  copy  of  the  IRFA 
may  be  obtained  by  contacting  Thomas 
M.J  Kerwin,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549-0506. 

VI.  Statutory  Authority 

The  Commission  is  proposing 
amendments  to  rule  1 7f-5  and  new  rule 
1 7f-7  and  conforming  amendments  to 
rules  7d-l  and  17f-4  pursuant  to 
authority  set  forth  in  sections  6(c),  7(d), 
17(f),  and  38(a)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-6(c),  -7(d). 
-17(f)  and -37(a)). 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies,  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  general  authority  citation  for 
part  270  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d),  80a-37,  80a-39  unless  otherwise 
noted: 

***** 

2.  Section  270.7d-i   s  amended  by 
revising  the  introductory  text  of 
paragraph  (b){8)(v)  to  read  as  follows: 

§  270.7d-1     Specification  of  conditions  and 
arrangements  for  Canadian  management 
investment  companies  requesting  order 
permitting  registration. 

***** 

(b)  *   *   * 

(8)*   *    * 

(v)  Except  as  provided  in  §270.17f-5 
and  §  270.1 7f-7,  applicant  will  appoint, 
by  contract,  a  bank,  as  defined  in 
section  2(a)(5)  of  the  Act  (15  U.S.C.  80a- 
2(a)(5))  and  having  the  qualification 
described  in  section  26(a)(1)  of  the  Act 
(15  U.S.C.  80a-26(a)(l)),  to  act  as  trustee 
of,  and  maintain  in  its  sole  custody  in 
the  United  States,  all  of  applicant's 
securities  and  cash,  other  than  cash 
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3.  Sedion  270.17f-4  is  amended  by 
revising  the  introductory  text  of 
paragra]ib  (b)  to  read  as  follows: 
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to  meet  applicant's  current 
expenses.  The  contract 
de,  inter  alia,  that  the 
will: 


Deposits  of  securities  In 
depositories. 


§270.1 
securities 

*         * 

(b)  A  :  egistered  management 
investm  mt  company  (investment 
compan  f)  or  any  qualified  custodian 
may  de{  osit  all  or  any  part  of  the 
securiti)  IS  owned  by  tbe  investment 
compan  nn  a  foreign  Eligible  Securities 
Depository  as  defined  in  §  270.1 7f-7  in 
accorda  ice  with  the  provisions  of 
§  270.1 7  f-7  and  apphcable  provisions  of 
§  270.17  f-5,  or  in: 
»        * 

4.  Sec  tion  270.17f-5  is  revised  to  read 
as  follow  fs: 


7f-5 


Custody  of  investment 
assets  outside  the  United  States. 


§270.1 
compan; 

(a)  De.  Hnitions.  For  purposes  of  this 


s 


e  Foreign  Custodian  means 
that  is  incorporated  or 
under  the  laws  of  a  country 
the  United  States  and  that  is 
Foreign  Bank  or  a  majority- 
direct  or  indirect  subsidiary  of  a 
or  bank-holding  company. 
Assets  means  any 
(including  foreign 
es)  for  which  the  primary 
outside  the  United  States,  and 
any  casft  and  cash  equivalents  that  are 
reasona  )ly  necessary  to  effect  the 
Fund's  ransactions  in  those 
investments. 

(3)  Foreign  Custody  Manager  means  a 
Fimd's  I  )r  a  Registered  Canadian  Fund's 
board  o  directors  or  any  person  serving 
as  the  board's  delegate  under  paragraphs 
(b)  or  (a)  of  this  section. 

(i)  Fund  means  a  management 
investm  ent  company  registered  under 
the  Act  115  U.S.C.  80a)  and  incorporated 
or  organized  under  the  laws  of  the 
United  States  or  of  a  state. 

(5)  Qualified  Foreign  Bank  means  a 
banking  institution  or  trust  company, 
incorporated  or  organized  under  the 
laws  of  3  country  other  than  the  United 
States,  I  hat  is  regulated  as  such  by  the 
country's  government  or  an  agency  of 
the  cou  itry's  government. 

(6)  Rtgistered  Canadian  Fund  means 
a  manaj  ement  investment  company 
incorpo  rated  or  organized  under  the 
laws  of  Canada  and  registered  under  the 
Act  put  iuant  to  the  conditions  of 
§270.7(,-l. 

(7)  U  S.  Bank  means  an  entity  that  is: 


(i)  A  banking  institution  organized 
under  the  laws  of  the  United  States; 

(ii)  A  member  bank  of  the  Federal 
Reserve  System; 

(iii)  Any  other  banking  institution  or 
trust  company  organized  under  tbe  laws 
of  any  state  or  of  the  United  States, 
whether  incorporated  or  not,  doing 
business  under  the  laws  of  any  state  or 
of  the  United  States,  a  substantial 
portion  of  the  business  of  which 
consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to 
those  permitted  to  national  banks  imder 
the  authority  of  the  Comptroller  of  the 
Currency,  and  which  is  supervised  and 
examined  by  state  or  federal  authority 
having  supervision  over  banks,  and 
which  is  not  operated  for  the  piupose  of 
evading  the  provisions  of  this  section,  or 

(iv)  A  receiver,  conservator,  or  other 
liquidating  agent  of  any  institution  or 
firm  included  in  paragraphs  (a)(7)(i), 
(ii),  or  (iii)  of  this  section. 

(b)  Delegation.  A  Fund's  board  of 
directors  may  delegate  to  the  Fund's 
investment  adviser  or  officers  or  to  a 
U.S.  Bank  or  to  a  Queilified  Foreign 
Bank  the  responsibilities  set  forth  in 
paragraphs  (c)(1),  (c)(2),  or  (c)(3)  of  this 
section,  provided  that: 

(1)  The  board  determines  that  it  is 
reasonable  to  rely  on  the  delegate  to 
perform  the  delegated  responsibilities; 

(2)  The  board  requires  tne  delegate  to 
provide  written  reports  notifying  the 
board  of  the  placement  of  Foreign 
Assets  with  a  particular  custodian  and 
of  any  material  change  in  the  Fund's 
foreign  custody  arrangements,  with  the 
reports  to  be  provided  to  the  board  at 
such  times  as  the  board  deems 
reasonable  and  appropriate  based  on  the 
circimistances  of  the  Fund's 
arrangements;  and 

(3)  The  delegate  agrees  to  exercise 
reasonable  care,  prudence  and  diligence 
such  as  a  person  having  responsibility 
for  the  safekeeping  of  the  Fund's 
Foreign  Assets  would  exercise,  or  to 
adhere  to  a  higher  standard  of  care,  in 
performing  the  delegated 
responsibilities. 

(c)  Maintaining  Assets  with  an 
Eligible  Foreign  Custodian.  A  Fund  or 
its  Foreign  Custody  Manager  may  place 
and  maintain  the  Fimd's  Foreign  Assets 
in  the  care  of  an  Eligible  Foreign 
Custodian,  provided  that: 

(1)  General  Standard.  The  Foreign 
Custody  Manager  determines  that  the 
Foreign  Assets  will  be  subject  to 
reasonable  care,  based  on  the  standards 
applicable  to  custodians  in  the  relevant 
market,  if  maintained  with  the  Eligible 
Foreign  Custodian,  after  considering  all 
factors  relevant  to  the  safekeeping  of  the 
Foreign  Assets,  including,  without 
limitation: 


(i)  The  Eligible  Foreign  Custodian's 
practices,  procedures,  emd  internal 
controls,  including,  but  not  limited  to, 
the  physical  protections  available  for 
certificated  securities  (if  applicable),  the 
method  of  keeping  custodial  records, 
and  the  security  and  data  protection 
practices; 

(ii)  Whether  the  Eligible  Foreign 
Custodian  has  the  requisite  financial 
strength  to  provide  reasonable  care  for 
Foreign  Assets; 

(iii)  The  Eligible  Foreign  Custodian's 
general  reputation  and  standing;  and 

(iv)  Whether  the  Fund  will  have 
jurisdiction  over  and  be  able  to  enforce 
judgments  against  the  Eligible  Foreign 
Custodian,  such  as  by  virtue  of  the 
existence  of  offices  in  the  United  States 
or  consent  to  service  of  process  in  the 
United  States. 

(2)  Contract.  The  arrangement  with 
the  Eligible  Foreign  Custodian  is 
governed  by  a  written  contract  that  the 
Foreign  Custody  Manager  has 
determined  will  provide  reasonable  care 
for  Foreign  Assets  based  on  the 
standards  specified  in  paragraph  (c)(1) 
of  this  section. 

(i)  The  contract  must  provide: 

(A)  For  indemnification  or  insurance 
arrangements  (or  any  combination)  that 
will  adequately  protect  the  Fund  against 
the  risk  of  loss  of  Foreign  Assets  held  in 
accordance  with  the  contract; 

(B)  That  the  Foreign  Assets  will  not  be 
subject  to  any  right,  charge,  security 
interest,  lien  or  claim  of  any  kind  in 
favor  of  the  Eligible  Foreign  Custodian 
or  its  creditors,  except  a  claim  of 
payment  for  their  safe  custody  or 
administration  or,  in  the  case  of  cash 
deposits,  liens  or  rights  in  favor  of 
creditors  of  the  custodian  arising  under 
bankruptcy,  insolvency,  or  similar  laws; 

(C)  Tnat  beneficial  ownership  of  the 
Foreign  Assets  will  be  fi-eely 
transferable  without  the  payment  of 
money  or  value  other  than  for  safe 
custody  or  administration; 

(D)  That  adequate  records  will  be 
maintained  identifying  the  Foreign 
Assets  as  belonging  to  the  Fund  or  as 
being  held  by  a  third  party  for  the 
benefit  of  the  Fimd; 

(E)  That  the  Fund's  independent 
public  accoimtants  will  be  given  access 
to  those  records  or  confirmation  of  the 
contents  of  those  records;  and 

(F)  That  the  Fund  will  receive 
periodic  reports  with  respect  to  the 
safekeeping  of  the  Foreign  Assets, 
including,  but  not  limited  to, 
notification  of  any  transfer  to  or  from 
the  Fund's  account  or  a  third  party 
account  containing  assets  held  for  the 
benefit  of  the  Fund. 

(ii)  The  contract  may  contain,  in  lieu 
of  any  or  all  of  the  provisions  specified 


in  paragraph  {c){2){i)  of  this  section, 
other  provisions  that  the  Foreign 
Custody  Manager  determines  will 
provide,  in  their  entirety,  the  same  or  a 
greater  level  of  care  and  protection  for 
the  Foreign  Assets  as  the  specified 
provisions,  in  their  entirety. 

(3)(i)  Monitoring  the  Foreign  Custody 
Arrangements.  The  Foreign  Custody 
Manager  has  established  a  system  to 
monitor  the  appropriateness  of 
maintaining  the  Foreign  Assets  with  a 
particular  custodian  under  paragraph 
(c)(1)  of  this  section,  and  to  monitor 
performance  of  the  contract  under 
paragraph  (c)(2)  of  this  section. 

(ii)  If  an  arrangement  with  an  Eligible 
Foreign  Custodian  no  longer  meets  the 
requirements  of  this  section,  the  Fund 
must  withdraw  the  Foreign  Assets  from 
the  Eligible  Foreign  Custodian  as  soon 
as  reasonably  practicable. 

(d)  Registered  Canadian  Funds.  Any 
Registered  Canadian  Fund  may  place 
and  maintain  its  Foreign  Assets  outside 
the  United  States  in  accordance  with  the 
requirements  of  this  section,  provided 
that: 

(1)  The  Foreign  Assets  are  placed  in 
the  care  of  an  overseas  branch  of  a  U.S. 
Bank  that  has  aggregate  capital,  surplus, 
and  imdivided  profits  of  a  specified 
amount,  which  must  not  be  less  than 
$500,000;  and 

(2)  The  Foreign  Custody  Manager  is 
the  Fimd's  board  of  directors,  its 
investment  adviser  or  officers,  or  a  U.S. 
Bank. 

Note  to  §  270.17f-5:  A  custody  arrangement 
that  involves  an  Eligible  Securities 
Depository  (as  defined  in  §  270.17f-7)  would 
be  governed  by  the  provisions  of  §  270.17f- 
7  as  well  as  by  provisions  of  §  270.17f-5  that 
apply  to  any  Eligible  Foreign  Custodian 
involved  in  the  depository  custody 
arrangement. 

5.  Section  270.17f-7  is  added  to  read 
as  follows: 

§  270.17f-7    Custody  of  investment 
company  assets  with  a  foreign  securities 
depository. 

(a)  Custody  arrangement  with  an 
Eligible  Securities  Depository.  A  Fimd, 
including  a  Registered  Canadian  Fund, 
may  place  and  maintain  its  Foreign 
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Assets  with  an  Eligible  Secxirities 
Depository,  provided  that: 

(1)  Indemnification  or  insurance.  The 
Fimd  has  obtained  indemnification  or 
insurance  arrangements  (or  any 
combination)  that  will  adequately 
protect  the  Fimd  against  all  losses 
attributable  to  the  custody  risks 
associated  with  maintaining  assets  with 
the  Eligible  Securities  Depository;  or  (2) 

(2)  Alternative  safeguards.  The 
custody  arrangement  provides  other 
reasonable  safeguards  against  the 
custody  risks  associated  with 
maintaining  assets  with  the  Eligible 
Securities  Depository,  including: 

(i)  Risk  analysis  and  monitoring.  The 
Fund's  contract  with  its  Primary 
Custodian  states  that  the  Primary 
Custodian  (or  its  agent)  will: 

(A)  Provide  the  Fund  or  its 
investment  adviser  with  an  analysis  of 
the  custody  risks  associated  with 
maintaining  assets  with  the  Eligible 
Securities  Depository,  before  the  Fund 
places  its  assets  with  the  depository; 
and 

(B)  Continuously  monitor  the  custody 
risks  associated  with  maintaining  assets 
with  the  Eligible  Seciu-ities  Depository 
and  promptly  notify  the  Fund  or  its 
investment  adviser  regarding  any 
material  change  in  these  risks. 

(ii)  Exercise  of  care.  The  Fimd's 
contract  with  its  Primary  Custodian 
states  that  the  Primary  Custodian  and 
each  other  custodian  that  acts  on  behalf 
of  the  Fund  in  maintaining  assets  with 
the  Eligible  Securities  Depository  will 
agree  to  exercise  reasonable  care, 
prudence,  and  diligence  in  performing 
the  requirements  of  paragraph  (a)(2)(i)  of 
this  section  and  in  all  other  conduct 
relating  to  custody  arrangements,  or  to 
adhere  to  a  higher  standard  of  care. 

(3)  Withdrawal  of  assets  from  Eligible 
Securities  Depository.  If  a  custody 
arrangement  with  an  Eligible  Securities 
Depository  no  longer  meets  the 
requirements  of  this  section,  the  Fimd's 
Foreign  Assets  must  be  withdrawn  from 
the  depository  as  soon  as  reasonably 
practicable. 

(b)  Definitions.  The  terms  Foreign 
Assets,  Fund.  Qualified  Foreign  Bank, 
Registered  Canadian  Fund,  and  U.S. 


Bank  have  the  same  meanings  as  in 
§270.17f-5.  hi  addition: 

(1)  Eligible  Securities  Depositor}' 
means  a  system  for  the  central  handling 
of  securities  as  defined  in  §270.17f-4, 
or  a  transfer  agent  that  transfers  and 
holds  uncertificated  securities  on  the 
books  of  an  issuer  for  market 
participants,  that: 

(i)  Acts  as  a  transnational  system  for 
the  central  handling  of  securities  or 
equivalent  book-entries,  or  acts  as  a 
system  for  the  central  handling  of 
securities  or  equivalent  book-entries  in 
the  country  where  it  is  incorporated  or 
organized; 

(ii)  Is  regulated  by  a  foreign  financial 
regulatory  authority  as  defined  under 
section  2(a)(50)  of  the  Act  (15  U.S.C. 
80a-2(a)(50)); 

(iii)  Holds  assets  for  the  custodian 
that  participates  in  the  system  on  behalf 
of  the  Fund  under  conditions  no  less 
favorable  than  the  conditions  that  apply 
to  other  participants; 

(iv)  Maintains  records  that  identify 
the  assets  of  each  participant  and 
segregate  the  system's  ovra  assets  fix)m 
the  assets  of  participants; 

(v)  Provides  periodic  reports  to  its 
participants  with  respect  to  its 
safekeeping  of  assets,  including  notices 
of  transfers  to  or  fi-om  any  participant's 
account;  and  (vi)  Is  subject  to  periodic 
review  by  regulatory  authorities  or 
independent  accountants. 

(2)  Primary  Custodian  means  a  U.S. 
Bank  or  Qualified  Foreign  Bank  that 
contracts  directly  with  a  Fund  to 
provide  custodial  services  related  to  . 
maintaining  the  Fund's  assets  outside 
the  United  States. 

Note  to  §270.17f-7:  A  custody  arrangement 
that  involves  an  Eligible  Securities 
Depository  would  also  be  governed  by 
provisions  of  §  270.17f-5  that  apply  to  any 
Eligible  Foreign  Custodian  (as  defined  in 
S270.17f-5)  involved  in  the  depository 
custody  arrangement. 

Dated:  April  29,  1999. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-11357  Filed  5-5-99;  8:45  am] 
BIUJNG  CODE  MIO-OI-P 


OL 
64 


ISS 
87 


MY 


)99 


Ml 


F( 

G 

L 

Pi 

E: 
Ti 

O 

El 
Pi 
Pi 

T 

El 

W 

Fi 
Pi 

Fe 
In 

E- 

PF 

se: 
La 


Us 
PE 

Re 

Fe 

Th 
ref 

FE 

231 
23 
24( 
24; 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 

aids 

Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 


ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other 
publications: 

http://www.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access: 

http://www.nara.gov/fedreg 

E-mail 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  that  delivers  information  about  recently  enacted  Public 
Laws.  To  subscribe,  send  E-mail  to 

listproc@lucky, fed.gov 

with  the  text  message: 

subscribe  publaws-1  <firstname>  <lastname> 

Use  listproc@lucky.fed.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries  at  that  address. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATES,  MAY 

23531-23748 3 

23749-24020 4 

24021-24282 5 

24283-24500 6 


Federal  Register 

Vol.  64,  No.  87 
Thursday,  May  6,  1999 


CFR  PARTS  AFFECTED  DURING  MAY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

73 23768 

97 24283,24284 

Proposed  Rules: 

39 23552,24092 

71 23805,  23806,  23807, 

23808.  23809 
108 23554 


3  CFR 

Proclamations: 

7189 24275 

7190 24277 

7191 24279 

7192 24281 

Executive  Orders: 
13088  (Amended  by 

EO  13121) 24021 

13121 24021 

July  2,  1910  (Revoked 

in  part  by  PLO 

7388) 23856 

5  CFR 

351 23531 

532 23531 

7  CFR 

301 23749 

929 24023 

979 23754 

993 23759 

1307 23532 

1308 23532 

1940 24476 

1944 24476 

Proposed  Rules: 

1412 24091 

9  CFR 


Proposed  Rules: 

Ch.  I 


.23795 


10  CFR 

50 23763 

Proposed  Rules: 

2 24092 

19 24092 

20 24092 

21 24092 

30 24092 

32 23796 

40 24092 

51 24092 

60 24092 

61 24092 

63 24092 


12  CFR 

960 


.24025 


13  CFR 

Proposed  Rules: 

121 


..23798 


14  CFR 

39 23763,  23766,  24028, 

24029,  24031,  24033,  24034 

71 23538,  23903,  24035, 

24036 


15  CFR 

746 24018 

16  CFR 

Proposed  Rules: 

453 24250 


17  CFR 

1 24038 

17 .24038 

18 24038 

150 24038 

270 24488 

Proposed  Rules: 

270 24489 

21  CFR 

558 23539 

Proposed  Rules: 

1020 23811 

1308 .24094 


25  CFR 

Proposed  Rules: 

20 


.24296 


26  CFR 

Proposed  Rules: 

1  23554,  23811,  24096 

20 23811 

25 23811 

31 23811 

40 23811 

27  CFR 

Proposed  Rules: 

9 24308 

28  CFR 

Proposed  Rules: 

551 24468 


30  CFR 

943 23540 

946 23542 

Proposed  Rules: 

701 23811 

724 23811 

773 23811 

774 23811 

778 23811 

842 23811 

843 23811 

846 23811 


11 


31  CFR 

205 

Proposed 

1 


Federal  Register / Vol.  64,  No.  87 /Thursday,  May  6,  1999 /Reader  Aids 


^ules: 


33  CFR 

117 

165 

Proposed 

165 


)ul«s: 


38  CFR 

21 

Proposed 

17 


tules: 


40  CFR 

9 

35 

52 

60 

61 

63 

70 

85 

86 

88 

180 


.24242 
.24454 


,.23545 
..24286 

..23545 


271 23780 

600 23906 

Proposed  Rules: 

52 23813,  24117,  24119 

70 23813 

81 24123 

271 23814 


44  CFR 

59 

61 


.24256 
.24256 


.23769 


.23812 


.23906 
.23734 
.23774 
.24049 
.24288 
.24288 
.23777 
.23906 
.23906 
.23906 
.24292 


46  CFR 

500 23545 

501 23545 

502 23551 

503 23545 

504 23545 

506 23545 

507 23545 

508 23545 

514 23782 

530 23782 

535 23794 

540 23545 

545 23551 

550 23551 

551 23551 


555 23551 

560 23551 

565 23551 

571 23551 

572 23794 

582 23545 

585 23551 

586 23551 

587 23551 

588 23551 

Proposed  Rules: 

356 24311 

47  CFR 

Proposed  Rules: 

1 23571 

22 23571 

24 23571 

26 23571 

27 23571 

73 23571 

74 23571 

80 23571 

87 23571 

90 23571 

95 23571 

97 23571 

101 23571 


48  CFR 

Proposed  Rules: 

16 24472 

45 23982 

48 24472 

52 23982,24472 

215 23814 


49  CFR 

Proposed  Rules: 

229 23816 

231 23816 

232 23816 

360 24123 

387 24123 

390 24128 

396 24128 

605. 23590 


50  CFR 

226 24049 

600 24062 

648 24066 

660 24062,24078 

Proposed  Rules: 

20 23742 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
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AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Acquisition  regulations: 
Miscellaneous  amendments; 
published  4-6-99 
Correction;  published  4- 
19-99 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications  system 
construction  policies  and 
procedures: 
Telecommunications 
borrowers  preloan  and 
postloan  requirements; 
reduction  of  RUS 
oversight  with  respect  to 
preparation  of  plans  and 
specifications,  etc.; 
published  4-6-99 

COMMERCE  DEPARTMENT 

Acquisition  regulations: 
Agency  protest  procedures; 
published  4-6-99 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
Performance  guarantees; 
published  4-6-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clean  Air  Act: 
State  operating  pennits 
programs — 

Alaska;  published  5-6-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Ivlyclobutanil;  published  5-6- 
99 

GOVERNMENT  ETHICS 
OFFICE 

Government  ethics: 
Post-employment  conflict  of 
interest  restrictions; 
departmental  component 
designations  revision; 
published  2-5-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Group  life  insurance.  Federal 
employees: 

Court  orders;  published  4-6- 
99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
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Construcciones 
Aeronauticas,  S.A.; 
published  4-1-99 
McDonnell  Douglas; 
published  4-1-99 
Sikorsky;  published  4-1-99 
TREASURY  DEPARTMENT 
Customs  Service 
Export  control: 
Used  motor  vehicles; 
exportation  requirements; 
published  4-6-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 

Grants  and  cooperative 
agreements;  availability,  etc.; 

Stakeholders;  recepients  of 
agricultural  research, 
education,  and  extension 
formula  funds  input 
requirements;  comments 
due  by  5-14-99;  published 
4-14-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 

Gulf  of  Mexico  shrimp; 
comments  due  by  5-14- 
99;  published  4-29-99 
Northeastern  United  States 
fisheries- 
Northeast  multispecies; 
comments  due  by  5-10- 
99;  published  2-23-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Northern  anchovy; 
comments  due  by  5-11- 
99;  published  3-12-99 

ENERGY  DEPARTMENT 

Contractor  employee 
protection  program;  criteria 
and  procedures;  comments 
due  by  5-14-99;  published 
3-15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Magnetic  tape  manufactunng 

operations;  comments  due 

by  5-10-99;  published  4-9- 

99 

Polymer  and  resin 
\  1  Vproduction  facilities 
(Groups  I  and  IV)  and 
volatile  organic  compound 


(VOC)  emissions  from 
polyether  pdyols 
production;  comments  due 
by  5-10-99;  published  3-9- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
5-12-99;  published  4-12- 
99 
Colorado;  comments  due  by 
5-10-99;  published  4-8-99 
Idaho;  comments  due  by  5- 
13-99;  published  2-12-99 
Idaho;  correction;  comments 
due  by  5-13-99;  published 
4-13-99 
Iowa;  comments  due  by  5- 
12-99;  published  4-12-99 
Washington;  comments  due 
by  5-12-99;  published  4- 
12-99 
Air  quality  implementation 
plans;  vAvapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas; 

Georgia;  comments  due  by 
5-12-99:  published  4-12- 
99 
Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 
due  by  5-10-99;  published 
3-24-99 
Radiation  protection  programs: 
Rocky  Flats  Environmental 
Technology  Site; 
transuranic  waste 
characterization  systems 
and  processes;  EPA 
inspection  dates; 
comments  due  by  5-10- 
99:  published  4-16-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  5-12-99;  published 
4-12-99 
Water  programs: 
Oil  pollution;  non- 
transportation-related 
facilities  prevention  and 
response;  comments  due 
^y  5-10-99;  published  4-8- 
99 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations — 
Chartered  territories; 
comments  due  by  5-10- 
99;  published  12-16-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 


Wireline  services  offering 
advanced 

telecommunications 
capability;  deployment; 
comments  due  by  5-13- 
99;  published  4-30-99 
Radio  stations;  table  of 
assignments: 

Colorado:  comments  dd?by 
5-10-99;  published  3-25- 
99 
Minnesota;  comments  due 
by  5-10-99;  published  3- 
25-99 
Montana;  comments  due  by 
5-10-99:  published  3-25- 
99 
Nebraska;  comments  due  by 
5-10-99;  published  3-25- 
99 
Nevada;  comments  due  by 
5-10-99;  published  3-25- 
99 
New  Hampshire:  comments 
due  by  5-10-99:  published 
3-25-99 
New  Mexico;  comments  due 
by  5-10-99:  published  3- 
25-99 
New  York;  comments  due 
by  5-10-99;  published  3- 
25-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Gastroenterology  and 
urology  devices — 
Extracorporeal  sfKX* 
wave  lithotripter; 
reclassification; 
comments  due  by  5-10- 
99;  published  2-8-99 
Sunlamp  products 
performance  standard; 
recommended  exposure 
schedule  and  health 
wamings  requirements; 
comments  due  by  5-10- 
99;  published  2-9-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Coal  management: 
Regional  coal  leasing;  public 
participation  and  regional 
coal  team  meetings, 
Federal  Advisory 
Committee  Act  exemption; 
comments  due  by  5-10- 
99;  published  3-11-99  . 
Minerals  management: 
Mining  claims  under  general 
mining  laws;  surface 
management;  comments 
due  by  5-10-99;  published 
2-9-99 

Correction;  comments  due 
by  5-10-99;  published 
3-1-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
National  wildlife  refuge 
system: 
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Lead  Free  Fishing  Areas; 
tishirg  sinkers  and  jigs 
madd  with  lead;  prohibited 
use;  comments  due  by  5- 
13-9$;  published  4-13-99 

INTERIOP  DEPARTMENT 
Surface  jMining  Reclamation 
and  Enforcement  Office 

Surface  3oal  mining  and 
reclamation  operations; 
Ownership  and  control  of 
minirjg  operations; 
definitions,  permit 
requ^ements,  enforcement 
actioiis.  etc.;  comments 
due  py  5-10-99;  published 
5-4-^ 

JUSTIcd  DEPARTMENT 
Federal  Prison  Industries 

Agency  si  ability  to  accomplish 
its  misiiion;  standards  and 
proced  jres;  comments  due 
by  5-111-99;  published  3-10- 
99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Rulemakiig  procedures  and 
producer  referendum; 
commants  due  by  5-14-99; 
publist^d  4-14-99 

NUCLEA^  REGULATORY 
COMMISSION 

Radioactk/6  wastes,  high-level; 
disposal  in  geologic 
repositjries: 
Yucca  Mountain,  NV; 
comments  due  by  5-10- 
99;  (lublished  2-22-99 
Corrjction;  comments  due 
by  5-10-99;  published 
2-^4-99 

SMALL  Business 

ADMINISTRATION 

Small  business  investment 
compa  lies: 

Miscall  sneous  amendments; 
comments  due  by  5-14- 
99;  published  4-14-99 


transportation 
department 

Coast  Guard 

Drawbndge  operations: 
Mississippi;  comments  due 

by  5-10-99;  published  2-9- 

99 
Ports  and  waterways  safety; 
Los  Angeles  and  Long 

Beach;  port  access  route 

study;  comments  due  by 

5-10-99;  published  3-11- 

99 
Tongass  Narrows  and 

Ketchikan  Hartxjr,  AK; 

speed  limit;  safety  zone 

redesignated  as 

anchorage  ground; 

comments  due  by  5-10- 

99;  published  3-25-99 

transportation 
department 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell  Helicopter  Textron 
Canada;  comments  due 
by  5-10-99;  published  3-9- 
99 
Pratt  &  Whitney;  comments 
due  by  5-14-99;  published 
3-15-99 
Class  C  airspace;  comments 
due  by  5-13-99;  published 
3-25-99 
Class  E  airspace;  comments 
due  by  5-10-99;  published 
4-5-99 
Jet  routes;  comments  due  by 
5-10-99;  published  3-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards; 
Transportation  Equity  Act  for 
21st  Century; 
implementation — 


Commercial  motor  carrier 
safety  assistance 
program;  State 
responsibility;  comments 
due  by  5-10-99; 
published  3-9-99 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcholic  beverages: 
Distilled  spirits,  wine,  and 
malt  beverages;  labeling 
and  advertising — 
Fill  standards;  comments 
due  by  5-10-99; 
published  4-12-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes; 
Group  health  plans; 
continuation  coverage 
requirements;  comments 
due  by  5-14-99;  published 
2-3-99 

Income  taxes: 
Mark-to-market  accounting 
for  dealers  in  commodities 
and  traders  in  securiti  es 
or  commodities; 
comments  due  by  5-13- 
99;  published  1-28-99 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 
Au  pair  programs;  oversight 
and  general  accountability; 
comments  due  by  5-13- 
99;  published  4-13-99 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 


Update  Sewice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http;// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  800/P.L.  106-25 

Education  Flexibility 
Partnership  Act  of  1999  (Apr. 
29,  1999;  113  Stat.  41) 

Last  List  April  29,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-/nail  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscritM  PUBLAWS-L  Your 

Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approxiniately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 
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To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
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WASHINGTON,  DC 
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Washington,  DC 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Tribal  communities;  health  education  and  health 
promotion  activities;  capacity  for  development, 
implementation,  and  evaluation,  24654-24656 
Meetings: 
Bunker  Hill  Workshop  on  Early  Detection  of 
Nephropathy,  24656 

Agriculture  Department 

See  Food  and  Nutrition  Service 

See  Natural  Resoiu-ces  Conservation  Service 

Air  Force  Department 

NOTICES 

Privacy  Act: 

Systems  of  records,  24605-24616 

Biind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 
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NOTICES 
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deratting  exemption  certificates  issuance — 
Fee  collection  at  United  States  ports,  24658-24659 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  24659 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  24571 

Commerce  Department 

See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  24571- 
24572 

Committee  for  Purchase  From  People  Who  Are  Biind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  24570-24571 


Defense  Department 

See  Air  Force  Department 

See  Defense  Logistics  Agency 

See  Navy  Department 

RULES 

Acquisition  regulations: 

Antiterrorism  training,  24529-24530 

Buy  American  clauses;  applicability  to  simplified 
acquisitions,  24528 

Para-aramid  fibers  and  yams,  24528-24529 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  24592- 
24593 
Arms  sales  notification;  transmittal  letter,  etc.,  24593-24598 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities — 
Proposed  collection;  comment  request,  24598 
Meetings: 

Dependents'  Education  Advisory  Council,  24598 

Scientific  Advisory  Board,  24599 
Travel  per  diem  rates,  civilian  persoimel;  changes,  24599- 
24604 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act: 
Systems  of  records,  24616-24619 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

B.I.  Chemicals,  Inc.,  24677-24678 

Cauldron  Inc.,  24678 

Dupont  Pharmaceuticals,  24678 

Noramco  of  Delaware,  Inc.,  24679 

Orpharm.  Inc.,  24679 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
Children  vtrith  disabilities,  and  infants  and  toddlers  with 
disabilities  early  intervention  program;  assistance  for 
States,  24861-24863 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  24627- 
24628 
Grants  and  cooperative  agreements;  availabiUty,  etc.: 
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Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

24681-24682 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 
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NOTICE) 

Electricity  export  and  import  authorizations,  permits,  etc.: 
British  Colimibia  Power  Exchange  Corp.,  24628 

Grants  land  cooperative  agreements;  availability,  etc.: 
Computational  Structrual  Biology,  24628-24630 
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Jtsearch  and  development,  24630-24631 
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> RULES 

Air  quality  implementation  plans;  approval  and 
proinulgation;  various  States: 
Cahfqmia,  24550 
NOnCESj 

Air  pollution  Control: 
Clean!  Air  Act  grants — 
California.  24647-24648 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Coijiment  availabiUty,  24648-24649 
Meetings: 
NASA  Advisory  Council,  24649 

Northeast  United  States  Ozone  Transport  Commission, 
21649-24650 

Executiye  Office  of  the  President 

See  Presidential  Documents 

See  Tra«e  Representative,  Office  of  United  States 

Federal  |Aviation  Administration 

RULES     I 

Airwortliiness  directives: 

Boeing,  24505-24507 

Raytheon,  24507-24510 
Class  E  ^pace,  24510-24511 
Class  E  iirspace;  correction,  24713 
PftOPOSEt)  RULES 
Airworthiness  directives: 

Empr^sa  BrasiUera  de  Aeronautica  S.A.,  24545-24546 

Saab.  ^4542-24545 
NOTICES 
Qvil  pe<ialty  actions;  Administrator's  decisions  and  orders; 

indQx  availability,  24690-24705 
Passenger  facihty  charges;  appUcations,  etc.: 

Easterii  Iowa  Airport,  lA,  24705 

Federal  Communications  Commission 

RULES 

Commoil  carrier  services: 

Competitive  bidding  procedures — 
Conimercial  broadcast  and  instructional  television 
fixed  service  licenses,  24523-24528 
Radio  stations;  table  of  assignments: 

Varioqs  States,  24522-24523 
PROPOSER  RULES 
Radio  stations;  table  of  assignments: 

Hawai  ,  24566 


Maryland,  24567-24568 
Missouri  et  al.,  24567 
Texas,  24566-24567 
Various  States,  24565-24566 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Various  States,  24512-24522 

Virginia,  24515-24516 
PROPOSED  RULES 

Flood  elevation  determinations: 

Various  States.  24551-24565 
NOTICES 
Disaster  and  emergency  areas: 

Florida,  24650 

Georgia,  24650 
Meetings: 

Technical  Mapping  Advisory  Council,  24650 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Capital  Center  Generating  Co.,  LLC.  et  al.,  24636-24637 
Cleveland  Electric  Illuminating  Co.,  et  al.,  24637-24641 
PJM  Interconnection,  L.L.C.,  et  al.,  24641-24643 
Portland  General  Electric  Co.et  al.,  24643-24646 
Westwood  Operating  Co.,  L.L.C.,  et  al.,  24646-24647 

Applications,  hearings,  determinations,  etc.: 
Northern  Natural  Gas  Co.,  24635 
Simias  Energy  2,  Inc.;  correction,  24713 

Federal  Mine  Safety  and  Health  Review  Commission 

PROPOSED  RULES 

Procedural  rules,  24547-24550 

Federal  Prison  Industries 

PROPOSED  RULES 
Standards  and  procedures: 
FPI's  abihty  to  accomplish  agency  mission,  24547 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  24650- 
24651 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  24651 

Formations,  acquisitions,  and  mergers,  24651 
Meetings;  Simshine  Act,  24651-24652 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
LS  Enterprises,  LLC,  et  al.,  24652-24653 

Federal  Transit  Administration 

NOTICES 

Third  party  contracting  requirements;  customer  service 
survey,  24705-24708 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  apphcations, 
24672-24674 
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Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  24659- 
24660 
Correction,  24660-24661 
Foodborne  listeria  monocytogenes;  risk  assessment; 

scientific  data  and  information  request,  24661-24663 
Meetings: 
Foodborne  listeria  monocytogenes;  public  health  impact, 

24663 
Vibrio  parahaemolyticus  in  molluscan  shellfish;  public 
health  impact,  24664 
Vibrio  parahaemolyticus  in  molluscan  shellfish;  risk 
assement;  scientific  data  and  information  request, 
24664-24666 

Food  and  Nutrition  Service 

NOTICES 

Reports  and  guidance  dociunents;  availability,  etc.: 
Conunodity  Supplemental  Food  Program;  elderly  income 
guidelines,  24569 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  24598 

Geological  Survey 

NOTICES 

Meetings: 
Land  Processes  Distributed  Active  Archive  Center 
Science  Advisory  Panel,  24674 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 
National  Bioethics  Advisory  Committee,  24653 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicare: 
Ambulance  Fee  Schedule  Negotiated  Rulemaking 
Committee — 
Meeting,  24550-24551 
Hospital  inpatient  prospective  payment  systems  and  2000 
FY  rates,  24715-24854 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  24666-24667 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  rental  certificate,  loan 
management,  property  disposition,  moderate 
rehabilitation,  rental  voucher  programs,  etc., 
24865-24925 
Public  and  Indian  housing: 
Capital  Fund  Rule  Negotiated  Rulemaking  Committee; 
meeting,  24546-24547 


NOTICES 

Grant  and  cooperative  agreement  awards: 

Urban  Empowerment  Zones  and  Strategic  Planning 
Communities,  24668 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  24668-24672 

Immigration  and  Naturalization  Service 

NOTICES 
Meetings: 
Immigration  Matters  District  Advisory  Council,  24679- 
24680 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 
San  Carlos  Irrigation  Project,  AZ,  24674-24675 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 

Antidumping: 
Carbon  steel  wire  rope  fi-om — 

Mexico,  24573-24574 
Industrial  phosphoric  acid  from — 

Belgium,  24574-24576 
Small  business  telephone  systems  and  subassemblies 
from — 
Taiwan, 24576-24577 
Steel  concrete  reinforcing  bars  from — 

Turkey,  24578-24581 
Tapered  roller  bearings  and  parts  finished  and  unfinished 
from — 
Japan,  24577-24578 
Antidumping  and  countervailing  duties: 
Five-year  (sunset)  reviews — 
Extension  of  time  limit,  24573 
Final  results  and  revocations,  24572 
Committees;  establishment,  renewal,  termination,  etc.: 
U.S. -Korea  Committee  on  Business  Cooperation,  24581- 

24582 
United  States-Egypt  President's  Council,  24582 
Countervailing  duties: 
Industrial  phosphoric  acid  from — 

Israel.  24582-24585 
Pure  Magnesium  and  alloy  magnesium  from — 
Canada,  24585-24587 
Reports  and  guidance  documents;  availability,  etc.: 
European  Union's  Directive  on  Data  Protection; 

compliance  guidance  for  U.S.  organizations,  24587 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Hot-rolled  steel  products  from — 

Brazil  et  al.,  24676-24677 
U.S.  merchandise  trade  shifts  in  selected  industries/ 
commodity  areas;  annual  report,  24677 

Justice  Department 

See  Drug  Enforcement  Administration 


VI 
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See  Fetieral  Prison  Industries 

See  Imtnigration  and  Naturalization  Service 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juveni  e  Justice  and  Delinquency  Prevention  Office 

NOTICE^ 

Grants  land  cooperative  agreements;  availability,  etc.: 
Interpet  crimes  against  children  program,  24855-24860 

L^bor  Department 

See  Employment  Standards  Administration 
See  Occupational  Safety  and  Health  Administration 
NOTlCEa 

Agency  information  collection  activities: 
Subr^ission  for  OMB  review;  comment  request,  24680- 
i4681 

Land  Management  Bureau 

NOTICEa 

Alaska  jNative  claims  selection: 

Calisia  Corp.,  24675 
Meetings: 

Resovrce  advisory  councils — 
NeW  Mexico,  24675-24676 
Withdrfwal  and  reservation  of  lands: 

New  Mexico;  correction,  24713 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Fee  eral  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  24598 

Meetings: 
Advisory  Council,  24683 

NASA  Advisory  Council,  24683 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Truck  splash  and  spray  reduction;  report  to  Congress; 
lent  request,  24709-24711 

National  Institute  of  Standards  and  Technology 

NOTICES 

Grants  4nd  cooperative  agreements;  availability,  etc.: 
Profe$sional  Research  Experience  Program,  24588-24590 

Nation^  Institutes  of  Health 

NOTICES 
Meetings: 

Natiojial  Institute  on  Aging,  24667 

National  Institute  on  Alcohol  Abuse  and  Alcoholism, 
2^667 

National  Oceanic  and  Atmospheric  Administration 

NOTICES, 

International  Dolphin  Conservation  Program  Act: 
Mariqe  mammals;  commercial  fishing  operations 
incidental  taking;  tuna  purse  seine  vessels  in  the 
Eastern  Tropical  Pacific  Ocean,  24590-24592 
Permits 
Mariiie  mammals,  24592 


National  Partt  Service 

NOTICES 

Native  American  human  remains  and  associated  funerary 
objects: 
Bandelier  National  Monument,  Los  Alamos,  NM; 
projectile  points 
Correction,  24713 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Iowa,  24569-24570 

Navy  Department 

NOTICES 
Privacy  Act: 
Systems  of  records,  24619-24627 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Electronic  records;  availability,  24531-24542 

NOTICES 

Meetings: 

Regulatory  oversight  process  pilot  workshop,  24684 
Applications,  hearings,  determinations,  etc.: 

Pacific  Gas  and  Electric  Co.,  24683-24684 

Occupational  Safety  and  Health  Administi^tion 

NOTICES 
Meetings: 
Construction  Safety  and  Health  Administration,  24682- 
24683 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Employment: 
Displaced  former  Panama  Canal  Zone  employees; 

interagency  career  transition  assistance,  24503-24505 

NOTICES 

Excepted  service: 
Schedules  A,  B,  C;  positions  placed  or  revoked — 
Update,  24684-24686 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 
Kosovo  conflict: 
Migration  and  refugee  assistance  (Presidential 

Determination  No.  99-22  of  April  29,  1999),  24501 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Paragon  Portfolio  et  al.,  24686-24687 
Public  utility  holding  company  filings,  24687-24688 

Social  Security  Administration 

NOTICES 
Privacy  Act: 
Computer  matching  program,  24688 
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State  Department 

NOTICES 

Meetings: 
Historical  Diplomatic  Documentation  Advisory 
Committee,  24688-24689 
Presidential  pennits: 
El  Paso,  TX;  pipeline  facilities  crossing  boundary 
between  United  States  and  Mexico,  24689 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
CSX  Transportation,  Inc.,  et  al.,  24711 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Government- funded  airport  construction  projects;  list  of 
countries  denying  fair  market  opportimities,  24689 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Meetings: 
Economic  Analysis  Rulemaking  Forum,  24689-24690 


Veterans  Affairs  Department 

NOTICES 

Meetings: 
Minority  Veterans  Advisory  Committee,  24711-24712 
Research  and  Development  Cooperative  Studies 
Evaluation  Committee,  24712 


Separate  Parts  in  This  issue 

Partii 

Department  of  Health  and  Human  Services.  Health  Care 
Financing  Administration.  24715-24854 

Part  III 

Department  of  Justice,  Juvenile  Justice  and  Delinquency 
Prevention  Office,  24855-24860 

Part  IV 

Department  of  Education,  24861-24863 

PartV 

Department  of  Housing  and  Urban  Development,  24865- 
24925 

PartVi 

Department  of  Education,  24927-24929 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Title  3— 

The  President 


24501 


Presidential  Documents 


Presidential  Determination  No.  99-22  of  April  29,  1999 

Determination  Pursuant  to  Section   2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $20  million  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
urgent  and  unexpected  needs  relating  to  the  program  under  which  the  United 
States  will  provide  refuge  in  the  United  States  to  refugees  fleeing  the  Kosovo 
crisis. 

These  funds  may  be  used  to  meet  the  urgent  and  unexpected  needs  of 
refugees,  displaced  persons,  victims  of  conflict,  and  other  persons  at  risk 
due  to  the  Kosovo  crisis.  These  funds  may  be  used,  as  appropriate,  to 
provide  contributions  to  international  and  nongovernmental  organizations. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  use  of  funds  under  this  authority, 
and  to  arrange  for  the  publication  of  this  determination  in  the  Federal 
Register. 


iXrt^J^^^^^^^^^iw 


(FR  Doc.  99-11722 
Filed  5-6-99;  8:45  ami 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  April  29,  1999. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  PART  330 
RIN  3206-nAI56 

Interagency  Career  Transition 
Assistance  for  Displaced  Former 
Panama  Canal  Zone  Employees 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  that  provide  certain 
displaced  employees  of  the  former 
Panama  Canal  Zone  with  interagency 
priority  consideration  for  vacant 
competitive  service  positions  in  the 
continental  United  States.  These 
regulations  are  applicable  to  eligible 
displaced  employees  of  the  former 
Panama  Canal  Zone  who  are  now  being 
separated. 

DATES:  These  interim  regulations  are 
effective  May  7,  1999.  Written 
comments  will  be  considered  if  received 
no  later  than  July  6,  1999. 
ADDRESSES:  Send  written  comments  to 
Mary  Lou  Lindholm,  Associate  Director 
for  Employment,  Office  of  Personnel 
Management,  Room  6F08,  1900  E  Street, 
NW,  Washington,  DC  20415-9000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon  or  Jacqueline  R. 
Yeatman,  202-606-0960,  FAX  202-606^ 
2329. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Panama  Canal  Treaty  of  1977,  as 
implemented  through  Public  Law  96-70 
(93  Stat.  452,  The  Panama  Canal  Act  of 
1979,  approved  September  27,  1979, 
an(r generally  effective  October  1,  1979), 
provides  for  the  final  transfer  of  Panama 
Canal  operations  and  full  control  of  the 


former  Canal  Zone  geographic  area  from 
the  Government  of  the  United  States  to 
the  Republic  of  Panama  on  December 
31,  1999.  This  action  will  result  in  the 
involuntary  separation,  or  geographic 
relocation,  of  most  United  States 
citizens  presently  working  as  Federal 
employees  in  the  Canal  Area. 

Section  1212(a)  of  the  Panama  Canal 
Act,  as  codified  in  22  U.S.C.  3652, 
authorized  the  President  to  establish  the 
Panama  Canal  Employment  System  in 
accordance  with  applicable  Treaty 
requirements  and  other  provisions  of 
law.  Most  Federal  employees  in  the 
Canal  Area  hold  excepted  service 
positions  under  the  Panama  Canal 
Employment  System.  However, 
§  1212(a)  requires  full  interchange 
between  these  excepted  service  Panama 
Canal  Employment  System  positions 
and  positions  in  the  competitive  service. 

Section  1232  of  the  Panama  Canal 
Act,  as  codified  in  22  U.S.C.  3672, 
provides  certain  employees  of  the 
former  Canal  Zone  with  priority 
consideration  for  continuing  vacant 
Federal  positions. 

Specifically,  §  1232(a)  of  the  Act 
authorizes  special  selection  priority  for 
any  citizen  of  the  United  States  who,  on 
March  31,  1979,  was  an  employee  of  the 
Panama  Canal  Company  or  the  Canal 
Zone  Government,  who  is  involuntarily 
separated.  This  priority  is  not  available 
to  otherwise  eligible  employees  who  are 
placed  in  another  appropriate  Federal 
position  that  is  located  in  the  Republic 
of  Panama. 

Similarly,  §  1232(b)  of  the  Act 
authorizes  special  selection  priority  for 
any  citizen  of  the  United  States  who,  on 
March  31, 1979,  was  employed  in  the 
Canal  Zone  under  the  Panama  Canal 
Employment  System  as  an  employee  of 
an  executive  branch  agency  (including 
the  Smithsonian  Institution),  and  whose 
position  was  eliminated  as  the  result  of 
the  Panama  Canal  Treaty  of  1977  and 
related  agreements.  This  priority  is  not 
available  to  otherwise  eligible 
employees  who  are  appointed  to 
another  appropriate  Federal  position 
that  is  located  in  the  Republic  of 
Panama. 

Section  1232(c)  of  the  Act  mandates 
that  0PM  establish  and  administer  a 
Government-wide  special  selection 
priority  program  for  all  eligible 
displaced  employees  of  the  former 
Canal  Zone. 


New  Interagency  Career  Transition 
Assistance  Program  for  Displaced 
Panama  Canal  Zone  Employees 

Eligible  displaced  employees  of  the 
former  Panama  Canal  Zone  are  eligible 
for  interagency  special  selection  priority 
consideration  in  this  new  program  on  a 
similar  basis  as  that  provided  to  many 
displaced  Federal  employees  under  the 
Interagency  Career  Transition 
Assistance  Plan,  which  is  authorized  by 
5  CFR  330,  subpart  G.  However,  eligible 
displaced  employees  of  the  former 
Canal  Zone  receive  special  selection 
priority  when  applying  for  vacant 
positions  throughout  the  continental 
United  States,  while  the  Interagency 
Career  Transition  Assistance  Plan 
provides  priority  consideration  to  other 
displaced  Federal  employees  only  in  the 
local  commuting  area  where  the 
displaced  employee  last  worked. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  because  it  would  be 
contrary  to  the  public  interest  to  delay 
access  to  benefits  provided  by  law.  Also, 
pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  to  waive  the 
effective  date  and  make  this  amendment 
effective  in  less  than  30  days  in  order  to 
provide  eligible  displaced  employees  of 
the  former  Canal  Zone  with  special 
selection  priority  at  the  earliest 
practicable  date. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  wrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  330 

Armed  Forces  reserves,  Government 
employees. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

Accordingly,  OPM  is  amending  part 
330  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 
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PART  300— RECRUITMENT, 
SELECTION,  AND  PLACEMENT 
(GENEHAL) 

1.  The  authority  citation  for  part  330 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301.  3302;  E.O. 
10577,  3;CFR  1954-58  Comp.,  p.  218; 
§  330.10^  also  issued  under  5  U.S.C  3327; 
also  issued  under  5  U.S.C  3315 
§  330.401  also  issued  under  5 
10;  subpart  I  also  issued  under  sec. 
b.  L  102-484, 106  Stat.  2315; 
also  issued  under  sec.  11203  of 
5-33,  111  Stat.  738;  subpart  L  also 
der  sec.  1232  of  Pub.  L.  96-70,  93 


subpart 
and  815 
U.S.C  3 
4432  of 
subpart 
Pub.  L. 
issued  I 
Stat  452| 

2.  Subpart  L  of  part  330  is  added  to 
read  as  follows: 

Subpart  t— intaraganqf  Caraer  Transition 
Assistai^  for  Dtaplacad  Former  Panama 
Canal  Z^ne  Employaas 

Sec.        ! 

330.12011  Purpose. 

330.1202  Definitions. 

330.1203  Eligibility 
330.12041  Selection. 

Subpart  L — Interagency  Career 
Transitipn  Assistance  for  Displaced 
Former  Panama  Canal  Zone 
Employees 

f33O.1201    Purpose. 

This  subpart  implements  Section 
1232  of  public  Law  96-70  (the  Panama 
Canal  Act  of  1979)  and  provides  eligible 
displaced  employees  of  the  former 
Panama  Canal  Zone  with  interagency 
special  ^election  priority  consideration 
for  continuing  Federal  vacant  positions 
in  the  continental  United  States. 

S33O.1202    Definitions. 

For  p^irposes  of  this  subpart: 

(a)  Agpncy  means  an  Executive 
Departi^ent,  a  Government  corporation, 
and  an  sidependent  establishment  as 
cited  in  5  U.S.C.  105.  For  the  purposes 
of  this  program,  the  term  "agency" 
included  all  components  of  an 
organization,  including  its  Office  of 
Inspector  General. 

(b)  Canal  Zone  is  the  definition  set 
forth  in  ^2  U.S.C.  3602(b)(1),  and  means 
the  areas  and  installations  in  the 
Republic  of  Panama  made  available  to 
the  United  States  pursuant  to  the 
PanamajCanal  Treaty  of  1977  and 
related  agreements; 

(c)  Eligible  displaced  employee  of  the 
former  Panama  Canal  Zone  means  a 
citizen  of  the  United  States  who: 

(1)  Holds  or  held  a  position  in  the 
PanamajCanal  Employment  System  that 
is  in  retention  tenure  group  1  or  2,  as 
defined  in  §  351.501(a)  of  this  chapter; 

(2)(i) '  Vas  an  employee  of  the  Panama 
Canal  C  )mpany  or  the  Canal  Zone 
Govenubent  on  March  31, 1979.  and  has 


been  continuously  employed  in  the 
former  Panama  Canal  Zone  under  the 
Panama  Canal  Employment  System;  or 
(ii)  Has  been  continuously  employed 
since  March  31,  1979,  in  the  former 
Panama  Canal  Zone  under  the  Panama 
Canal  Employment  System  as  an 
employee  of  an  executive  agency,  or  as 
an  employee  of  the  Smithsonian 
histitution; 

(3)  Holds  or  held  a  position  that  is 
eliminated  as  the  result  of  the 
implementation  of  the  Panama  Canal 
Treaty  of  1977  and  related  agreements; 

(4)  Is  not  appointed  to  another 
appropriate  Federal  position  located  in 
the  Repubhc  of  Panama;  and 

(5)  Has  received  a  specific  notice  of 
separation  by  reduction  in  force,  and 
meets  the  additional  eligibiUty  criteria 
covered  in  §  330.1203. 

(d)  Special  selection  priority  means 
that  an  eligible  displaced  employee  of 
the  former  Panama  Canal  Zone  who 
applies  for  a  competitive  service 
vacancy,  and  who  the  hiring  agency  in 
the  continental  United  States 
determines  is  well-quaUfied,  has  the 
same  special  selection  priority  as  a 
current  or  former  displaced  Federal 
employee  who  is  eligible  under  5  CFR 
330,  subpart  G  (the  Interagency  Career 
Transition  Assistance  Plan),  or  imder  5 
CFR  330,  subpart  K  (Federal 
Employment  Priority  Consideration  for 
Displaced  Employees  of  the  District  of 
Columbia  Department  of  Corrections). 
EUgible  displaced  employees  of  the 
former  Panama  Canal  Zone  have  special 
selection  priority  under  this  subpart  to 
positions  throu^out  the  continental 
United  States. 

(e)  Vacancy  means  a  competitive 
service  position  to  be  filled  for  a  total 
of  121  days  or  more,  including  all 
extensions,  which  the  agency  is  filling, 
regardless  of  whether  the  agency  issues 
a  specific  vacancy  announcement. 

(f)  Well-qualified  employee  means  an 
eligible  displaced  former  employee  of 
the  Panama  Canal  Zone  who  possesses  ' 
the  knowledge,  skills,  and  abilities 
which  clearly  exceed  the  minimum 
qualification  requirements  for  the 
position.  A  well-qualified  employee  will 
not  necessarily  meet  the  agency's 
definition  of  highly  or  best  qualified, 
when  evaluated  against  other  candidates 
who  apply  for  a  particular  vacancy,  but 
must  satisfy  the  following  criteria,  as 
determined  and  consistently  applied  by 
the  agency: 

(1)  Meets  the  basic  qualification 
standards  and  eligibility  requirements 
for  the  position,  including  any  medical 
qualifications,  suitability,  and  minimimi 
educational  and  experience 
requirements; 


(2)  Satisfies  one  of  the  following 
qualifications  requirements: 

(i)  Meets  all  selective  factors  where 
applicable.  Meets  appropriate  quality 
rating  factor  levels  as  determined  by  the 
agency.  Selective  and  quality  ranking 
factors  cannot  be  so  restrictive  that  they 
run  coimter  to  the  goal  of  placing 
displaced  employees.  In  the  absence  of 
selective  and  quality  ranking  factors, 
selecting  officials  will  document  the 
job-related  reason(s)  the  eligible 
employee  is  or  is  not  considered  to  be 
well-qualified;  or 

(ii)  Is  rated  by  the  agency  to  be  above 
minimally  qualified  in  accordance  with 
the  agency's  specific  rating  and  ranking 
process.  Generally,  this  means  that  the 
individual  may  or  may  not  meet  the 
agency's  test  for  highly  qualified,  but 
would  in  fact,  exceed  the  minimum 
quadifications  for  the  position; 

(3)  Is  physically  qualified,  with 
reasonable  accommodation  where 
appropriate,  to  perform  the  essential 
duties  of  the  position; 

(4)  Meets  any  special  qualifying 
condition(s)  that  OPM  has  approved  for 
the  position;  and 

(5)  Is  able  to  satisfactorily  perform  the 
duties  of  the  position  upon  entry. 

§330.1203    Eligibility. 

(a)  In  order  to  be  eligible  for  special 
selection  priority,  an  eligible  displaced 
employee  of  the  former  Panama  Canal 
Zone  must: 

(1)  Have  received  a  specific  notice  of 
separation  by  reduction  in  force; 

(2)  Have  not  been  appointed  to 
another  appropriate  position  in  the 
Government  of  the  United  States  in 
Panama; 

(3)  Apply  for  a  vacancy  within  the 
time  frames  established  by  the  hiring 
agency;  and 

(4)  Be  found  by  the  hiring  agency  as 
well-qualified  for  that  specific  vacancy. 

(b)  Eligibility  for  special  selection 
priority  as  an  eligible  displaced 
employee  of  the  former  Panama  Canal 
Zone  begins  on  the  date  that  the 
employee  receives  a  specific  notice  of 
separation  by  reduction  in  force. 

(c)  Eligibility  for  special  selection 
priority  as  an  eligible  displaced 
employee  of  the  former  Panama  Canal 
Zone  expires  on  the  earliest  of: 

(1)  One  year  after  the  effective  date  of 
the  reduction  in  force; 

(2)  The  date  that  the  employee 
receives  a  career,  career-conditional,  or 
excepted  appointment  without  time 
limit  in  any  agency  at  any  grade  level; 
or 

(3)  The  date  that  the  employee  is 
separated  involuntarily  for  cause  pri?>r 
to  the  effective  date  of  the  reduction  in 
force  action. 
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§330.1204.    Selection. 

If  two  or  more  individuals  apply  for 
a  vacancy  and  the  hiring  agency 
determines  the  individuals  to  be  well- 
qualified,  the  agency  has  the  discretion 
to  select  any  of  these  employees  eligible 
for  priority  under  subpart  G  of  this  part 
(the  Interagency  Career  Transition 
Assistance  Plan),  under  subpart  K  of 
this  part  (Federal  Employment  Priority 
Consideration  for  Displaced  Employees 
of  the  District  of  Columbia  Department 
of  Corrections),  or  under  subpart  L  of 
this  part  (Interagency  Career  Transition 
Assistance  for  Displaced  Former 
Panama  Canal  Zone  Employees). 

[FR  Doc.  99-11513  Filed  5-6-99;  8:45  am) 
BILUNG  CODE  6325-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-S3-AD;  Amendment 
39-11161;  AD  99-10-08] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  requires  a  detailed 
visual  inspection  to  detect  corrosion 
inside  the  forward  trunnion  joint  of  the 
main  landing  gear  (MLG);  follow-on 
actions;  and  repair,  if  necessary.  This 
amendment  also  provides  for  optional 
terminating  action  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  reports  of  corrosion  at  the 
forward  trunnion  thrust  face,  tabs,  and 
the  internal  threads  of  the  forward 
trunnion  of  the  MLG  due  to  moisture  in 
the  forward  trunnion  joint.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  corrosion  of  the  forward 
trunnion  joint,  which  could  lead  to  a 
stress  corrosion  fracture  of  the  forward 
trunnion  and  possible  consequent 
collapse  of  the  MLG. 
DATES:  Effective  June  11,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  11, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 


Group,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Rehrl,  Aerospace  Engineer, 
Airfi-ame  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-2783; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767  series  airplanes  was 
published  in  the  Federal  Register  on 
August  5,  1998  (63  FR  41739).  That 
action  proposed  to  require  a  detailed 
visual  inspection  to  detect  corrosion 
inside  the  forward  trunnion  joint  of  the 
main  landing  gear  (MLG);  follow-on 
actions;  and  repair,  if  necessary.  That 
action  also  proposed  to  provide  for 
optional  terminating  action  for  the 
repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposal. 

Request  to  Clarify  Certain 
Requirements 

One  commenter,  the  manufacturer, 
requests  that  paragraph  (b)  of  the 
proposal  be  revised  to  clarify  that  the 
addition  of  corrosion-inhibiting 
compound  to  the  trunnion  joint  is  also 
needed  to  terminate  the  proposed 
inspections. 

The  FAA  concurs.  Although  the 
appropriate  service  information  for  this 
AD  provides  procedures  to  apply 
corrosion-inhibiting  compound  to  the 
trunnion  joint  whenever  the  chrome 
plate  is  applied  to  the  trunnion,  this  was 
not  explicitly  stated  in  the  wording  of 
the  AD.  Therefore,  the  FAA  has  revised 
paragraphs  (a)(1),  (a)(2),  and  (b)  of  the 
final  rule  (where  discussion  of 
terminating  actions  occurs)  to  clarify 
that  the  terminating  action  will  consist 
of  applying  chrome  plate  to  the 
trunnion  tabs  and  applying  corrosion- 
inhibiting  compound  to  the  trunnion 
joint. 


Request  to  Withdraw  the  NPRM  or 
Require  the  Latest  Modification 

One  commenter  requests  that  the  FAA 
withdraw  the  proposal,  or  at  least  revise 
the  requirements  to  mandate  the  latest 
modification  as  the  terminating  action. 
The  commenter  states  that  the 
terminating  action  specified  in  the 
proposed  rule  will  not  prevent 
corrosion.  The  commenter  states  that  its 
own  inspections  of  other  trunnions  on 
which  the  terminating  modification  has 
been  accomplished  indicate  that  the 
terminating  modification  is  inadequate 
to  prevent  corrosion.  The  commenter 
further  notes  that  the  proposed 
modification  (which  consists  of 
applying  chrome  plate)  does  not  address 
the  areas  of  the  joint  that  have  proved 
to  be  the  most  susceptible  to  corrosion, 
e.g.,  the  threads  on  the  internal  diameter 
of  the  trunnion  and  the  aft  surface  of  the 
joint.  The  commenter  concludes  that,  in 
light  of  the  fact  that  Boeing  has  recently 
abandoned  its  design  philosophy  for 
this  joint,  the  proposed  terminating 
modification  is  "dated."  Specifically, 
the  commenter  notes  that  the  latest 
Boeing  design  entails  removing  the 
threads  of  the  joint  altogether.  Further, 
the  commenter  states  that  mandating  the 
proposal  would  impose  costly  and 
disruptive  maintenance  requirements  if 
the  proposal  requires  incorporating  an 
ineffective  modification  when  better 
solutions  exist. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposal  or  to  revise  the  terminating 
action  specified  in  the  AD.  The  FAA 
considers  that,  in  this  case,  there  are 
three  factors  that  make  stress  corrosion 
cracking  of  the  forward  trunnion  a 
safety  concern.  First,  the  material  (i.e., 
4340M  high  strength  steel)  is  known  to 
be  highly  susceptible  to  stress  corrosion 
cracking;  second,  the  material  is  in  an 
environment  that  allows  corrosion  to 
form  (as  has  been  demonstrated 
numerous  times);  and  third,  the  material 
is  at  times  exposed  to  sustained  tensile 
stresses.  Since  an  unsafe  condition  has 
been  identified,  the  FAA  considers  it 
appropriate  and  necessary  to  issue  the 
final  rule.  Although  the  commenter's 
position  is  that  the  terminating 
modification  is  inadequate  in 
preventing  corrosion,  the  FAA  has 
received  no  reports  of  corroded 
trunnions  being  identified  after  the 
terminating  modification  has  been 
accomplished.  The  FAA  has  determined 
that  since  the  release  of  Boeing  Alert 
Service  Bulletin  767-32A0127.  dated 
January  29,  1996  (the  appropriate 
service  information  for  this  final  rule), 
an  insufficient  amount  of  time  has 
passed  that  would  allow  corrosion  to  re- 
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initiate  on  a  MLG  forward  trunnion  that 
has  betn  removed  from  an  airplane, 
then  disassembled,  inspected,  cleaned, 
chromd-plated,  and  re-installed  with 
corrosi  an  inhibiting  compound. 
Therefi  >re,  no  change  is  necessary  to  this 
final  n  le  in  that  regard. 

The  ^AA  acknowledges  that  the 
internal  diameter  of  the  trunnion  and 
the  aft  iurface  of  the  joint  are 
suscep  ible  to  corrosion,  and  that  the 
modification  specified  in  this  final  rule 
does  ndt  specifically  address  applying 
chrome  plating  to  those  areas.  However, 
the  FA-  ^  has  determined  that  the 
require  i  inspections  for  corrosion  and 
the  modification  specified  by  this  final 
rule  are  adequate  to  detect  or  prevent 
corrosion  of  the  forward  trunnion  joint. 
If  information  becomes  available  that 
indicates  that  the  terminating  action 
may  be  inadequate,  the  FAA  may 
initiate  further  rulemaking. 

The  commenter  also  asserts  that  the 
proposi  1  would  impose  costly  and 
disrupt  ve  maintenance  requirements  if 
it  requij-es  incorporating  an  ineffective 
modification  when  better  solutions 
already  exist.  As  explained  previously, 
the  FA^  L  has  received  no  information 
indicati  ng  that  the  modification  is 
ineffect  ve.  Additionally,  the  FAA  is 
aware  t  lat  Boeing  has  developed  a  new 
design  lor  the  forward  trunnion  joint, 
which  antails,  among  other  things,  the 
remova  of  the  internal  threads.  The 
FAA  ah  o  notes  that  the  service 
information  relating  to  the  new  design 
is  not  available  for  FAA  review  and 
approve  1  at  the  current  time.  However, 
under  tl  le  provisions  of  paragraph  (c)  of 
the  fina  rule,  the  FAA  will  consider 
request!  for  approval  of  an  alternative 
method  of  compliance  if  sufficient  data 
are  subi  litted  to  substantiate  that  such 
a  desigr  change  would  provide  an 
acceptal  )le  level  of  safety. 

Request  to  Withdraw  the  Proposal  or 
Add  Further  Requirements 

This  same  commenter  requests  that  if 
the  prof  osal  is  not  withdrawn,  it  should 
simply  lequire  operators  to  remove  and 
report  a;iy  corrosion  at  overhaul  (not  to 
exceed    0  years),  with  aggressive 
lubricat  on  intervals  of  250  flight  cycles 
or  less. '  'he  FAA  infers  that  the 
commer  ter  is  basing  its  request  on  a 
statemei  it  (of  the  commenter's)  that 
contend  5  that  the  stress  levels  in  the 
forward  trunnion  area  are  below  the 
stress  cc  rrosion  cracking  threshold  for 
crack  fonnation.  Therefore,  the 
commer  ter  concludes  that  no  risk  exists 
for  stres  i  corrosion  cracking  to  start. 

The  FAA  does  not  concur  with  the 
commer  ter's  request  to  withdraw  the 
NPRM.  ]  'or  reasons  specified  in  the 
discussi  )n  of  the  previous  comment,  the 


FAA  finds  that  this  rule  is  appropriate 
and  necessary.  Further,  the  FAA  does 
not  concur  with  the  request  to  require 
removal  of  corrosion  during  overhaul. 
The  FAA  finds  that  the  concept  of  stress 
corrosion  threshold  is  not  applicable  to 
this  situation  because  the  affected 
structure  is  already  corroded.  The  use  of 
a  stress  corrosion  threshold  is  only 
applicable  during  the  material  selection 
phase  of  a  new  design;  it  is  not  useful 
for  predicting  the  behavior  of  corroded 
structiu-e.  Therefore,  the  FAA  has 
determined  that  no  change  to  the  final 
rule  is  necessary. 

Request  to  Revise  the  Compliance  Time 

One  commenter  states  that  the  18- 
month  initial  compliance  time  is  too 
aggressive  and  will  cause  unnecessary 
costs  and  scheduling  problems. 

The  FAA  infers  that  the  commenter 
would  like  the  compliance  time  to  be 
extended  to  correlate  with  the  airplane's 
next  scheduled  overhaul.  The  FAA  does 
not  concur  that  the  compliance  time 
should  be  revised.  In  developing  an 
appropriate  compliance  time,  the  FAA 
considered  the  safety  implications,  and 
normal  maintenance  schedules  for 
timely  accomplishment  of  the 
inspection  and  follow-on  actions.  In 
consideration  of  these  items,  as  well  as 
the  reports  of  corrosion  at  the  forward 
trunnion  thrust  face,  tabs,  and  internal 
threads  of  the  forward  trunnion  of  the 
MLG,  the  FAA  finds  that  a  period  of  18 
months  represents  an  appropriate 
compliance  threshold  wherein  the 
inspection  and  follow-on  actions  can  be 
accomplished  during  scheduled 
maintenance  for  the  majority  of  affected 
operators  and  an  acceptable  level  of 
safety  can  be  maintained.  However, 
under  the  provisions  of  paragraph  (c)  of 
the  final  rule,  the  FAA  may  approve 
requests  for  adjustments  to  the 
compliance  time  if  data  are  submitted  to 
substantiate  that  such  adjustments 
would  provide  an  acceptable  level  of 
safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  455  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 


The  FAA  estimates  that  151  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

It  win  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
visual  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $72,480,  or  $480  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  above  do  not 
account  for  the  time  to  gain  access  to  the 
forward  trunnion  joint  or  to  return  a 
main  landing  gear  to  service.  In  this 
case,  however,  the  access  and  close-up 
work  hours  may  account  for  the 
predominant  portion  of  the  total  cost 
impact  of  this  AD.  It  is  estimated  that  it 
will  take  approximately  65  work  hours 
to  gain  access  to  both  forward  trunnion 
joints,  and  89  work  hours  to  return  the 
airplane  to  service.  If  these  costs  are 
included,  the  cost  impact  for  the 
required  inspections  will  be 
approximately  $1,467,720,  or  $9,720  per 
airplane,  per  inspection  cycle. 

Repair  of  the  forward  trunnions  (two 
per  airplane),  if  accomplished  (which 
may  include  both  corrosion  blend-out 
repairs  as  well  as  the  application  of 
chrome  plate  to  certain  portions  of  the 
forward  trunnion),  will  take 
approximately  72  work  hotus  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  of  the 
repair  kits  will  be  approximately 
$16,000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  repair  on 
U.S.  operators  is  estimated  to  be 
$3,068,320,  or  $20,320  per  airplane. 
The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
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impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy  , 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39). as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-1 0-08    Boeing:  Amendment  39-11161. 
Docket  97-NM-53-AD. 

Applicability:  Model  767  series  airplanes, 
manufacturer's  line  positions  001  through 
455  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  forward 
trunnion  joint  of  the  main  landing  gear 
(MLG),  which  could  lead  to  a  stress  corrosion 
fracture  of  the  forward  trunnion  and  possible 
consequent  collapse  of  the  MLG,  accomplish 
the  following: 

(a)  Within  6  years  since  the  outer  cylinder 
of  the  MLG  was  new,  last  overhauled,  or 
installed  (replaced)  after  the  last  corrosion 
repair  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-32A0127,  dated  January 
29, 1996;  or  within  18  months  after  the 
effective  date  of  this  AD;  whichever  occurs 
later:  Perform  a  detailed  visual  inspection  to 


detect  corrosion  inside  the  forward  trunnion 
joint  and  the  internal  threads  of  the  MLG;  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
767-32A0127,  dated  January  29,  1996. 

(1)  If  no  corrosion  of  the  forward  trunnion 
joint  is  found,  prior  to  further  flight, 
accomplish  either  paragraph  (a)(l)(i)  or 
(a)(l)(ii)ofthis  AD. 

(i)  Apply  chrome  plating  to  the  forward 
trunnion  thrust  and  tab  faces  and  apply 
corrosion-inhibiting  compound  to  the 
trunnion  joint  in  accordance  with  the  alert 
service  bulletin.  Accomplishment  of  this 
application  of  chrome  plating  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(ii)  Apply  corrosion-inhibiting  compound 
to  the  forward  trunnion  joint  in  accordance 
with  the  Accomplishment  Instructions  of  the 
alert  service  bulletin.  Repeat  the  detailed 
visual  inspection  thereafter  at  intervals  not  to 
exceed  six  years  or  until  chrome  plating  is 
applied  to  the  forward  trunnion  thrust  and 
tab  faces  and  corrosion-inhibiting  compound 
is  applied  to  the  trunnion  joint,  in 
accordance  with  the  alert  service  bulletin. 

(2)  If  any  corrosion  of  the  forward  trunnion 
joint  is  found,  prior  to  further  flight, 
accomplish  either  paragraph  (a)(2)(i)  or 
(a)(2)(ii)ofthis  AD. 

(i)  Repair  the  forward  trunnion,  apply 
chrome  plating  to  the  forward  trunnion 
thrust  and  tab  faces,  and  apply  corrosion- 
inhibiting  compound;  in  accordance  with  the 
alert  service  bulletin.  Accomplishment  of 
this  application  of  chrome  plating  and 
corrosion-inhibiting  compound  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(ii)  Repair  the  forward  trunnion  and  apply 
corrosion-inhibiting  compound  to  the 
forward  trunnion  joint  in  accordance  with 
the  alert  service  bulletin.  Repeat  the  detailed 
visual  inspection  thereafter  at  intervals  not  to 
exceed  six  years  or  until  chrome  plating  is 
applied  to  the  forward  trunnion  thrust  and 
tab  faces  in  accordance  with  the  alert  service 
bulletin. 

(b)  Replacement,  repair,  or  overhaul  of  the 
outer  cylinder  of  the  MLG  that  includes  the 
application  of  chrome  plating  to  the  forward 
trunnion  thrust  and  tab  faces  and  application 
of  corrosion-inhibiting  compound,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-32A0127.  dated  January  29, 
1996,  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the' 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and -21. 199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
32A0127,  dated  January  29, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
June  11, 1999. 

Issued  in  Renton,  Washington,  on  April  30, 
1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-11468  Filed  5-6-99;  8:45  am) 

BILUNQ  CODE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-17-AD;  Amendment  39- 
11160;  AD  99-10-06] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Corporation  Model  Beech  2000 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Corporation  (Raytheon)  Model  Beech 
2000  airplanes.  This  AD  requires 
immediately  incorporating  temporary 
revisions  to  the  Limitations  Section  of 
the  Airplane  Flight  Manual  (AFM)  that 
include  requirements  of  not  allowing 
flap  operation  during  takeoff, 
accomplishing  the  preflight  visual 
checks  (referred  to  as  visual  inspections 
in  the  AFM  temporary  revisions)  of  the 
aft  cove  panel  of  the  wing  for 
delamination  prior  to  each  flight,  and 
incorporating  a  repair  scheme  if 
delamination  is  found.  This  AD  also 
requires  repetitively  inspecting  the 
trailing  edge  of  the  wing  by  looking  for 
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delamiii  ation  (debonding]  (also  referred 
to  as  era  cks  in  the  service  information) 
through  the  thickness  of  the  trailing 
edge  of  he  wing  cove  skin  panels,  and 
modifying  the  center  flap  track  rib 
attachment  when  delamination 
(deboncjing)  is  found.  This  AD  is  the 
result  of  a  report  of  the  wing  cove  skin 
panel  separating  from  the  wing  while  in 
flight  oqone  of  the  affected  airplanes. 
The  actibns  specified  by  this  AT)  are 
intended  to  detect  and  correct 
delamination  of  the  wing  cove  skin  in 
the  area  pf  the  support  rib,  which  could 
result  in  the  delamination  propagating 
to  the  trailing  edge  of  the  wing  with  the 
wing  cove  skin  panel  possibly 
separating  from  the  wing. 
DATES:  Effective  June  3,  1999. 

The  iiicorporation  by  reference  of 
certain  f  ublications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  F0deral  Register  as  of  June  3, 
1999. 

Comm  ents  for  inclusion  in  the  Rules 
Docket  r  lust  be  received  on  or  before 
July  9.  1B99. 

ADDRESSES:  Submit  comments  in 
triplicat(  ( to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  oithe  Regional  Counsel, 
Attentioi:  Rules  Docket  No.  99-CE-17- 
AD,  Roon  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Servic  3  information  that  applies  to 
this  AD  inay  be  obtained  from  the 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wiciita,  Kansas  67201-0085; 
telephore:  (800)  429-5372  or  (316)  676- 
3140.  Tqis  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-17- 
AD,  Rooin  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.  suite  700, 
Washington,  DC. 

FOR  PURSER  INFORMATION  CONTACT:  Mr. 
Steve  E.  Potter,  Aerospace  Engineer, 
FAA,  wihita  Aircraft  Certification 
Office,  itoi  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  tdlephone:  (316)  946-4124; 
facsimile;  (316)  946-4407. 
SUPPLEMtNTARY  INFORMATION: 

Discussi(  tn 

The  F>  lA  has  received  a  report  that 


thawing 
the  wing 


;  cove  skin  panel  separated  from 
while  in  flight  on  a  Raytheon 
Model  B<  lech  2000  airplane. 
Examination  of  this  incident  revealed 
delamination  of  the  aft  cove  wing  skin 
panel  in  he  area  of  the  support  ribs, 
which  th  Bn  propagated  to  the  wing  aft 
cove  pan  3I  until  it  separated. 


Raytheon  has  reported  to  the  FAA 
other  wing  skin  delaminations  in  this 
area  on  the  affected  airplanes. 

Relevant  Service  Information 

I^ytheon  has  issued  the  following: 

— Safety  Communique  No.  158,  dated 
March  1999,  which  includes  procedures 
for  inspecting  the  trailing  edge  of  the 
wing  by  looking  for  delamination 
(debonding)  through  the  thickness  of  the 
trailing  edge  of  the  wing  cove  skin 
panels; 

— Raytheon  Temporary  Changes  to  the 
FAA  Approved  Airplane  Flight  Manual 
(AFM),  part  number  (P/N)  122-590013- 
37BTC3,  Rev.  1,  dated  March  12, 1999, 
which  include  requirements  of  not 
allowing  flap  operation  during  takeoff, 
and  accomplishing  preflight  visual 
checks  (referred  to  as  visual  inspections 
in  the  AFM  temporary  revisions)  of  the 
aft  cove  panel  of  the  wing  for 
delamination  prior  to  each  flight  and 
incorporating  a  repair  scheme  if 
delamination  is  found; 

—Field  Repair  dravdng  FR-SS-00010, 
Reinforcement  of  Aft  cove  panel  of  Flap 
Cove  Assy  P/N  122-100079-1/2,  which 
includes  procedures  for  modifying  the 
aft  cove  panel  of  the  flap  cove  assembly 
when  delamination  (debonding)  is 
found;  and 

—Kit  122-4019,  Rev.  B,  dated  March 
12,  1999,  which  includes  the  procedures 
and  parts  necessary  for  modifying  the 
attachment  of  the  support  rib  at  the 
center  flap  track  when  delamination 
(debonding)  (referred  to  as  cracks  in  the 
Safety  Communique)  is  found. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to  detect 
and  correct  delamination  of  the  wing 
cove  skin  in  the  area  of  the  support  rib, 
which  could  result  in  the  delamination 
propagating  to  the  trailing  edge  of  the 
wing  with  the  wing  cove  skin  panel 
possibly  separating  from  the  wing. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Model  Beech 
2000  airplanes  of  the  same  type  design, 
the  FAA  is  taking  AD  action.  This  AD 
requires  immediately  incorporating 
temporary  revisions  to  die  Limitations 
Section  of  the  Airplane  Flight  Manual 
(AFM)  that  disallow  flap  operation 
during  takeoff,  and  specify  inspecting 
the  aft  cove  panel  of  the  wing  for 
delamination  prior  to  each  flight  and 
incorporating  a  repair  scheme  if 


delamination  is  found.  This  AD  also 
requires  repetitively  inspecting  the 
trailing  edge  of  the  wing  by  looking  for 
delamination  (debonding)  (referred  to  as 
cracks  in  the  service  information) 
through  the  thickness  of  the  trailing 
edge  of  the  wing  cove  skin  panels,  and 
modifying  the  center  flap  track  rib 
attachment  when  delamination 
(debonding)  is  found. 

Accomplishment  of  the  actions 
specified  in  this  AD  is  required  in 
accordance  with  the  service  information 
previously  referenced. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  (the  wing  cove 
skin  panel  possibly  separating  from  the 
wing)  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  opportunity  for  public 
prior  comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
opportimity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by   " 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
wall  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubfic  contact 
concerned  with  the  substance  of  this  AD 
vdll  be  filed  in  the  Rules  Docket. 

Commenters  vdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  No.  99-CE-17-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
imder  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediu^s,  a  final 
regulatory  evaluation  vdll  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-10-06  Raytheon  Aircraft  Company: 

Amendment  39-11160;  Docket  No.  99- 

CE-17-AD. 
Applicability.  Model  Beech  2000  airplanes, 
serial  numbers  NC-4  through  NC-53, 
certificated  in  any  category,  that  do  not  have 
Raytheon  Kit  122-4019,  Rev.  B,  dated  March 
12, 1999,  incorporated. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  delamination  of  the 
wing  cove  skin  in  the  area  of  the  support  rib, 
which  could  result  in  the  delamination 
propagating  to  the  trailing  edge  of  the  wing 
with  the  wing  cove  skin  panel  (Mssibly 
separating  from  the  wing,  accomplish  the 
following: 

(a)  Prior  to  further  flight,  incorporate 
Raytheon  Temporary  Changes  to  the  FAA 
Approved  Airplane  Flight  Manual  (AFM), 
part  number  (P/N)  122-590013-37BTC3,  Rev. 
1,  dated  March  12, 1999,  into  the  Limitations 
Section  of  the  AFM.  The  requirements  of  the 
AFM  temporary  revisions  include  not 
allowing  flap  operation  during  takeoff  and 
accomplishing  preflight  visual  checks 
(referred  to  as  visual  insp)ections  in  the  AFM 
temporary  revisions)  of  the  aft  cove  panel  of 
the  wing  for  delamination  (debonding)  prior 
to  each  flight  and  incorporating  a  repair 
scheme  if  delamination  (delmnding)  is  found. 

Note  2:  The  visual  checks  referenced  in  the 
AFM  temporary  revisions  may  be  performed 
by  the  pilot. 

(b)  Visually  inspect  the  trailing  edge  of  the 
wing  by  looking  for  delaminations 
(debonding)  (also  referred  to  as  cracks  in  the 
service  information)  through  the  thickness  of 
the  trailing  edge  of  the  wing  cove  skin  panel, 
in  accordance  with  Raytheon  Safety 
Communique  No.  158,  dated  March  1999,  at 
the  compliance  times  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD. 

(1)  Initial  Inspection:  Within  the  next  10 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD  or  prior  to  further  flight  after 
any  delamination  (debonding)  is  found 
during  any  preflight  visual  check  specified  in 
the  AFM  temporary  revisions  required  by 
paragraph  (a)  of  this  AD,  whichever  occurs 
first;  and 

(2)  Repetitive  Inspections:  Thereafter  (after 
each  inspection)  at  intervals  not  to  exceed  50 
hours  TIS  or  prior  to  further  flight  after  any 
delamination  (debonding)  is  found  during 
any  preflight  check  specified  in  the  AFM 
temporary  revisions  required  in  paragraph  (a) 
of  this  AD,  whichever  occurs  first. 

(c)  If  any  delamination  (debonding)  is 
found  during  any  of  the  preflight  checks  or 
inspections  of  the  aft  cove  panel  of  the  wing 
required  by  paragraphs  (a)  and  (b)  of  this  AD, 
prior  to  further  flight,  accomplish  the 
following: 

(1)  Delamination  (Debonding)  Found 
During  the  Preflight  Visual  Checks  Specified 


in  the  AFM  Revisions  Required  by  Paragraph 
(a)  of  This  AD:  In  addition  to  the  inspection 
required  by  paragraph  (b)  of  this  AD, 
incorp>orate  one  of  the  following: 

(i)  Raytheon  Field  Repair  drawing  FR-SS- 
00010,  Reinforcement  of  Aft  cove  panel  of 
Flap  Cove  Assy  P/N  122-100079-1/2,  as 
referenced  in  Raytheon  Safety  Conununique 
No.  158.  dated  March  1999;  or 

(ii)  Raytheon  Kit  122-4019,  Rev.  B.  dated 
March  12, 1999.  This  kit  includes  the 
procedures  and  parts  necessary  for  modifying 
the  attachment  of  the  suppwrt  rib  at  the 
center  flap  track. 

(2)  Delamination  (Debonding)  Found 
During  Any  Inspection  Required  by 
Paragraph  (b)  of  This  AD:  Incorporate 
Raytheon  Kit  122-4019.  Rev.  B.  dated  March 
12, 1999.  This  kit  includes  the  procedures 
and  parts  necessary  for  modifying  the  rib 
attachment  center  flap  track 

(d)  Incorporating  Raytheon  Kit  122-4019, 
Rev.  B,  dated  March  12, 1999,  as  sp>ecified  in 
paragraphs  (c)(l)(ii)  and  (c)(2)  of  this  AD 
constitutes  terminating  action  for  the  AFM 
and  repetitive  insf)ection  requirements  of 
paragraphs  (a)  and  (b)  of  this  AD, 
respectively.  This  kit  may  be  incorp>orated  at 
any  time,  but  must  he  incorptorated  if  any 
delamination  is  found  during  any  inspection 
required  by  paragraph  (b)  of  this  AD. 

(e)  Incorporating  the  AFM  tempwrary 
revisions  as  required  by  p>aragraph  (a)  of  this 
AD  may  be  p>erformed  by  the  owner/op>erator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  §43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
§43.9  of  the  Federal  Aviation  Regulations  (14 
CFR  43.9). 

(f)  Spiecial  flight  p>ermits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  inspections  and 
modifications  required  by  paragraphs  (b)  and 
(c)  of  this  AD  can  be  accomplished.  The  AFM 
temporary  revisions  required  by  paragraph 
(a)  of  this  AD  must  be  incorp)orated  prior  to 
this  flight. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Wichita  Aircraft  Certification  Office 
(AGO),  1801  Airport  Road.  Room  100,  Mid- 
Continent  Airport,  Wichita.  Kansas  67209. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Insp>ector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fitjm  the  Wichita  ACO. 

(h)  The  insp)ections  required  by  this  AD 
shall  be  done  in  accordance  with  Raytheon 
Safety  Communique  No.  158,  dated  March 
1999.  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Raytheon 
Field  Repair  drawing  FR-SS-00010,  Revision 
A,  dated  February  24, 1999,  as  referenced  in 
Raytheon  Safety  Communique  No.  158.  dated 
March  1999;  or  Raytheon  Field  Service  Kit 
122-4019,  Revision  B,  dated  March  12,  1999. 
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(1) '  'his  incorporation  by  reference  was 
appro  /ed  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
CFR  part  51.  Copies  may  be  obtained 
le  Raytheon  Aircraft  Company,  P.O. 
Wichita,  Kansas  67201-0085. 
_  lies  may  be  inspected  at  the  FAA, 
Region,  Office  of  the  Regional 
Coun^l,  Room  1558.  601  E.  12th  Street, 

City.  Missouri,  or  at  the  Office  of  the 
Register,  800  North  Capitol  Street, 
sliite  700,  Washington,  DC. 

is  amendment  becomes  effective  on 
1999. 


Ti 


Issu  id  in  Kansas  City,  Missouri,  on  April 
29. 19  19. 

James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate, 
'  Certification  Service. 

.  99-11320  Filed  5-6-99:  8:45  am] 


CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
FederBl  Aviation  Administration 
14  CF^  Part  71 

[Airspace  Docket  No.  99-ACE-7] 

I 

Amendment  to  Class  E  Airspace; 
Stockton,  MO 

AGENCr:  Federal  Aviation 
Administration,  DOT. 

ACTIOf :  Direct  final  rule;  confirmation  of 
effecti  ve  date. 


SUMM/  RY:  This  document  confirms  the 
effecti  ve  date  of  a  direct  final  rule  which 
revise  1  Class  E  airspace  at  Stockton, 
MO. 

DATES:  The  direct  final  rule  published  at 
64  FR  10939  is  effective  on  0901  UTC, 
July  11  ,  1999. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C.  Federal 
Aviation  Administration.  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPU  MENTARY  INFORMATION:  The  FAA 
publisied  this  direct  final  rule  writh  a 
request  for  comments  in  the  Federal 
Registtr  on  March  8, 1999  (64  FR 
10939] .  The  FAA  uses  the  direct  final 
rulemj  king  procedure  for  a  non- 
contro.fersial  rule  wrhere  the  FAA 
believ«  s  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advise^  i  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
writtei  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 


July  15 


were  n  ceived,  and  thus  this  notice 


1999.  No  adverse  comments 


confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  April  21, 
1999. 

Jack  L.  Skelton, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  99-11543  Filed  5-6-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-ACE-22] 

Amendment  to  Class  E  Airspace; 
Harlan,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for- 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Harlan  Municioal 
Airport,  Harlan,  lA.  The  FAA  has 
developed  Global  Positioning  System 
(GPS)  Runway  (RVVY)  15  and  GPS  RWY 
33  Standard  Instrument  Approach 
Procedures  (SLAPs)  to  serve  Harlan 
Municipal  Airport,  LA.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  these 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  this  airport.  The 
enlarged  area  will  contain  the  new  GPS 
RWY  15  and  GPS  RWY  33  SIAPs  in 
controlled  airspace. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  GPS  RWY  15  and  GPS 
RWY  33  SIAPs,  and  to  segregate  aircraft 
using  instrument  approach  procedures 
in  instrument  conditions  from  aircraft 
operating  in  visual  conditions. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  9,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  28,  1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  99- 
ACE-22,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  15  and  GPS 
RWY  33  SIAPs  to  serve  the  Harlan 
Municipal  Airport,  Harlan,  LA.  The 
amendment  to  Class  E  airspace  at 
Harlan,  LA,  will  provide  additional 
controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  new 
SLAPs  within  controlled  airspace,  and 
thereby  facilitate  separation  of  aircraft 
operating  under  Instrument  Flight 
Rules. 

The  amendment  at  Harlan  Municipal 
Airport,  LA,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
under  IFR.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F,  dated  September 
10,  1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  wnritten 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulations  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
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withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  and 
this  rule  may  be  amended  or  withdrawm 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-22."  The  postcard 
will  be  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 


regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
FoUcies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATIONS  OF  CLASS 
A,  CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5    Harlan,  lA  (Revised] 

Harlan  Municipal  Airport,  lA 

(Lat.  41''35'04"  N.,  Long.  95''20'23"  W.) 
Harlan  NDB 
(Lat.  41''34'45"  N..  Long.  95°20'26"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Harlan  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  135°  bearing 
from  the  Harlan  NDB  extending  from  the  6.4- 
mile  radius  to  7.4  miles  southeast  of  the 
airport. 
***** 

Issued  in  Kansas  City,  MO,  on  April  26, 
1999. 

Donovan  D.  Schardt, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
(FR  Doc.  99-11542  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  63 

[AD-FRL-6338-3] 

RIN  2060-AH47 

National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions: 
Group  I  Polymers  and  Resins  and 
Group  IV  Polymers  and  Resins  and 
Standards  of  Performance  for  Volatile 
Organic  Compound  (VOC)  Emissions 
From  the  Polymer  Manufacturing 
Industry 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  amendment  in 
direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
the  EPA  is  withdrawing  an  amendment 
from  the  March  9,  1999  direct  final  rule 
for  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP): 
Group  I  Polymers  and  Resins  and  Group 
rv  Polymers  and  Resins  and  Standards 
of  Performance  for  Volatile  Organic 
Compound  (VOC)  Emissions  from  the 
Polymer  Manufacturing  Industry  (64  FR 
11536).  This  amendment  deals  with  the 
oxygen  correction  factor  requirements 
when  complying  with  the  20  parts  per 
million  by  volume  (ppmv)  control 
device  outlet  concentration  compliance 
option  for  continuous  front-end  process 
vents.  The  withdrawal  of  the 
amendment  from  the  direct  final  rule 
will  only  affect  sources  subject  to  the 
Group  I  Polymers  and  Resins  NESHAP. 
DATES:  Amendment  6  in  the  direct  final 
rule,  which  amends  §63.485,  published 
on  March  9,  1999  (64  FR  11542),  is 
withdrawn  as  of  May  7,  1999.  The 
remaining  amendments  will  be  effective 
May  10, 1999  as  stated  in,the  March  9 
rule. 

ADDRESSES:  Docket  No.  A-92-44 
containing  supporting  information  used 
in  the  development  of  this  notice  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  5:30  p.m., 
Monday  through  Friday,  excluding 
holidays.  The  docket  is  located  in  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
Room  M-1500.  401  M  Street,  SW, 
Washington,  DC  20460,  or  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  E.  Rosensteel  at  (919)  541-5608, 
Emission  Standards  Division  (MD-13), 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Caiolina 
27711,  electronic  mail  address 
"rosensteel.bob@epa.gov". 
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SUPPLEMENTARY  INFORMATION:  On  Maith 
9,  1999.  the  EPA  published  a  direct  final 
rule  «  4  PR  11536)  and  a  parallel 
proposal  (64  PR  11555)  to  amend 
portio  IS  of  the  Group  I  and  Group  IV 
Polymers  and  Resins  NESHAP.  Also  on 
March  9.  1999.  the  EPA  published  a 
notice  (64  PR  11560)  proposing 
amenc  ments  to  the  Group  I  and  Group 
IV  Pol  ^mers  and  Resins  NESHAP  (40 
CFR  pi  irt  63.  subparts  U  and  JJJ, 
respec  ively)  to  make  changes  to  the 
1996  promulgated  rules,  in  response  to 
techni(al  issues  raised  through  a  1996 
petitioi  for  review. 

The  iPA  stated  in  the  direct  final  rule 
(64  PR  11536.  March  9.  1999)  that  if 
relevar  t.  adverse  comments  were 
received  by  April  8,  1999,  the  EPA 
would  publish  a  notice  to  withdraw  the 
affecte(  I  portions  of  the  direct  final  rule 
before  its  effective  date  of  May  10.  1999. 
The  EP  \  received  an  adverse  comment 
on  Amendment  6  in  the  direct  final  rule 
and,  thifrefore,  is  withdrawing 
Amendment  6.  This  withdrawal  of 
Amend  nent  6  only  affects  sources 
subject  to  the  Group  I  Polymers  and 
Resins  1«;SHAP  (40  CFR  part  63, 
subpart  U).  Amendment  6  would  have 
changec  the  requirements  in  §  63.485(a) 
to  refen  nee  a  new  paragraph 
(§  63.48  )(v)),  which  would  have 
adjustec  the  control  device  outlet 
concentration  of  20  ppmv  using  a  3 
percent  oxygen  correction  factor. 

The  a  Iverse  comment  stated  that 
§63.485  (a)  in  the  direct  final  rule  makes 
reference  to  paragraphs  in  separate 
propose  1  amendments  (64  PR  11560. 
March  9,  1999).  which  respond  to  a 
1996  pelition  for  review,  rather  than  to 
paragraphs  in  the  1996  promulgated 
NESHAP  (40  CFR  part  63.  subpart  U). 
The  commenter  said  that  Amendment  6 
in  the  di  -ect  final  rule  caused  confusion 
in  interpreting  the  intent  of  the 
regulatic  n.  The  EPA  will  address  this 
commen  on  the  withdrawm  amendment 
in  the  su  jsequent  final  action  on  the 
proposec  amendments.  The  25 
amendm  ;nts  for  which  we  did  not 
receive  adverse  comments  will  become 
effective  on  May  10.  1999.  as  provided 
in  the  Mirch  9,  1999  direct  final  rule  (64 
FR  11530. 

Dated.  /  pril  29, 1999. 
Robert  Pei  ciasepe. 

Assistant ,  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  9  J-n561  Filed  5-6-99;  8:45  am] 

BILUNG  COC  E  65S0-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
Pocket  No.  FEMA-7713] 

Suspension  of  Comnrtunity  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Support  Division,  Mitigation 
Directorate.  500  C  Street,  SW.,  Room 
417,  Washington.  DC  20472,  (202)  646- 
3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date. 
flood  insurance  will  no  longer  be 


available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Reeister. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  pubfished,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participaUng  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Associate  Director  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month. 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  ft-om 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
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amended,  42  U.S.C.  4022,  prohibits 

Paperwork  Reduction  Act                             List  of  Subjects  in  44  CFR  Part  64 

flood  insurance  coverage  unless  an 

This  rule  does  not  involve  any                      pi j  ;. „„  ci i 

,,     ,.         r.   r         .•       r                        f        Hood  msurance.  Flood 
collection  oi  mformation  for  purposes  of 

appropriate  public  body  adopts 

plains. 

adequate  floodplain  management 

the  Paperwork  Reduction  Act,  44  U.S.C.         Accordingly,  44  CFR  part  64  is                              | 

measures  with  effective  enforcement 

3501  et  seq.                                                    amended  as  follows: 

measures.  The  commimities  listed  no 

longer  comply  with  the  statutory 

Executive  Order  12612,  Federalism             PART  64 [AMENDED] 

requirements,  and  after  the  effective 

This  rule  involves  no  policies  that 

date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 

have  federalism  implications  under                1-  The  authority  citation  for  Part  64 

Executive  Order  12612,  Federalism,            continues  to  read  as  follows: 

they  take  remedial  action. 

October  26,  1987,  3  CFR,  1987  Comp.,             Authority:  42  U.S.C.  4001  et  seq.; 

p.  252.                                                                      Reorganization  Plan  No.  3  of  1978,  3  CFR, 

Regulatory  Classification 

p          .•       r^  J       ,0-^0/-    -1.     »■                  1978  Comp,  p.  329;  E.O.  12127,  44  FR  19367, 
Executive  Order  12778,  Civil  Justice            3  cfr,  1979  Comp  ,  p.  376. 

This  final  rule  is  not  a  significant 

Reform                                                                                    ^   ^ 

regulatory  action  under  the  criteria  of 

This  rule  meets  the  applicable                  ^^'^    [Amended] 

section  3(f)  of  Executive  Order  12866  of 

standards  of  section  2(b)(2)  of  Executive         2.  The  tables  published  under  the 

September  30, 1993,  Regulatory 

Order  12778,  October  25,  1991,  56  FR         authority  of  §  64.6  are  amended  as 

Planning  and  Review,  58  FR  51735. 

55195,  3  CFR.  1991  Comp.,  p.  309.                follows: 

Date  certain 

Federal  assist- 

State/location 

Community 
No. 

Effective  date  of  eligibility 

Current  effective 
map  date 

ance  no  longer 

available  in 

special  flood 

hazard  areas 

Region  V 

Michigan:  Ionia,  township  of,  Ionia  County  .... 

260832 

Jan.  22,  1991,  Emerg;  May  2,  1999,  Reg; 
May  2.  1999.  Susp. 

May  2,  1999  

May  2,  1999. 

Region  Vi 

Oklahoma: 

Pryor  Creek,  city  of,  Mayes  County  

400117 

Apr.  21,  1975,  Emerg;  July  16.  1987,  Reg; 
May  4,  1999,  Susp. 

May  4,  1999  

May  4,  1999. 

Mayes  County,  unincorporated  areas  .... 

400458 

Apr.  8,  1987,  Emerg;  Dec.  1,   1989,  Reg; 
May  4,  1999,  Susp. 

do  

Do. 

Region  IX 

California:  Los  Angeles,  city  of,  Los  Angeles 

060137 

June  19,  1970,  Emerg;  Dec.  2,  1980,  Reg; 

do  

Do. 

County. 

May  4,  1999,  Susp. 

Region  II 

New  York: 

Camillus,  village  of,  Onondaga  County  .. 

360571 

July  17,  1974,  Emerg;  Aug.  3,  1981,  Reg; 
May  18,  1999,  Susp. 

May  18,  1999  

May  18,  1999. 

Camillus,  town  of,  Onondaga  County 

360570 

July  23,  1975,  Emerg;  June  15.  1981.  Reg; 
May  18.  1999,  Susp. 

do  

Do. 

Region  III 

Pennsylvania: 

Bedminster,  township  of,  Bucks  County 

421049 

Feb.  5,  1976,  Emerg;  Dec.  1,  1983,  Reg; 
May  18,  1999,  Susp. 

do  

Do. 

Bensalem,  township  of,  Bucks  County  ... 

420181 

Dec.  15,  1972,  Emerg;  July  17,  1978,  Reg; 
May  18,  1999,  Susp. 

do  

Do. 

BrkJgeton,  township  of,  Bucks  County  ... 

420182 

Dec.  10,  1971,  Emerg;  Sept.  30,  1977,  Reg; 
May  18,  1999,  Susp. 

do  

Do. 

Bristol,  township  of,  Bucks  County 

420984 

Nov.  10,  1972,  Emerg;  Sept.  29,  1978,  Reg; 
May  18,  1999,  Susp. 

do  

Do. 

Buckingham,  township  of,  Bucks  County 

420985 

Jan.  15,  1974,  Emerg;  Mar.  15,  1979,  Reg; 
May  18,  1999,  Susp. 

do  

Do. 

Chalfont,  borough  of,  Bucks  County  

420184 

Feb.  25,  1972,  Emerg;  Dec.  28,  1976,  Reg; 

do  

Do. 

May  18.  1999,  Susp. 

Doylestown,  township  of.  Bucks  County 

420185 

Dec.  22,  1972,  Emerg;  Sept.  29,  1978,  Reg; 
May  18,  1999,  Susp. 

do  

Do. 

Durham,  township  of,  Bucks  CoUftty  

420186 

Sept.  8,  1972,  Emerg;  Aug.  15,  1978,  Reg; 
May  18,  1999,  Susp. 

do  

Do. 

East  Rockhill,  township  of,  Bucks  Coun- 

420187 

Jan.  26,  1973,  Emerg;  Aug.  1,  1977,  Reg; 

do  

Do. 

ty- 

May  18,  1999,  Susp. 

Falls,  township  of  Bucks  County  

420188 

July  21,  1972,  Emerg;  Sept.  30,  1980,  Reg; 
May  18,  1999,  Susp. 

do 

Do 

Haycock,  township  of,  Bucks  County  

421127 

July  28,  1975,  Emerg;  Sept.  3,  1980,  Reg; 
May  18,  1999,  Susp. 

do  

Do. 

Hiiltown,  township  of,  Bucks  County  

420189 

Oct.  6,  1972,  Emerg;  Jan.  30,  1981.  Reg; 

do  

Do. 

« 

May  18,  1999,  Susp. 
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State/location 


lulmeville,  borough  of,  Bucks  County  ... 
I  anghome,  borough  of,  Bucks  County  ... 

1  ower   MakefJeU,   township   of,   Bucks 

County. 
l|ower  Souttiampton,  township  of,  Bucks 

County. 
Milford,  township  of,  Bucks  County 

I  lorrisville,  borough  of,  Bucks  County  .... 

t  ew  Britain,  borough  of,  Bucks  County 

h  ew  Hope,  borough  of,  Bucks  County  ... 

r^jewtown,  borough  of,  Bucks  County  

Newtown,  township  of,  Bucks  County  .... 

tmixon,  township  of,  Bucks  County 
impton,  township  of,  Bucks  Coun- 

F  erkasie,  borough  of,  Bucks  County 

F  lunnstead,  township  of,  Bucks  County  .. 
C  uakertown,  borough  of,  Bucks  County 

F  ichland,  township  of,  Bucks  County 

F  legelsville,  borough  of,  Bucks  County  .. 
£  Bllersville,  borough  of,  Bucks  County  ... 
S  ilverdale,  borough  of,  Bucks  County  .... 

S  oletHjry,  township  of,  Bucks  County 

S  xingfield,  township  of,  Bucks  County  .. 

T  nicum,  township  of,  Bucks  County  

T  jllytown,  borough  of,  Bucks  County 

U  3per   MakefieU,   township   of.   Bucks 

County. 
Li^jper  Southampton,  township  of,  Bucks 

County. 
Vlarminstef,  township  of,  Bucks  County 

V  arrington,  township  of,  Bucks  County 

V  arwick,  township  of,  Bucks  County  


Community 
No. 


V  est  Rockhill,  township  of,  Bucks  Coun- 
ty- 

V  rightstown,  township  of,  Bucks  County 

V  irdley,  borough  of,  Bucks  County 


Region  VI 

Arkansas:  Clarksville,  city  of,  Johnson  Coun- 
ty- 
Texas:  Chambers  County,  unincorporated 
are<is. 


420190 

421074 

420191 

420192 

422337 

420194 

420986 

420195 

420196 

421084 

420197 

420988 

420198 

420199 

420200 

421095 

420201 

420203 

422338 

420202 

420204 

420205 

420206 

420207 

420989 

420990 

420208 

420209 

421123 

421045 

420210 

050112 
480119 


Effective  date  of  eligibility 


Aug.  16,  1973,  Emerg;  Sept.  30,  1977,  Reg; 

May  18,  1999,  Susp. 
Jan.  24,  1975,  Emerg;  July  2.  1980,  Reg 

May  18,  1999,  Susp. 
Dec.  1,  1972,  Emerg;  Sept.  30,  1977,  Reg; 

May  18,  1999,  Susp. 
Sept.  15,  1972,  Emerg;  Mar.  15,  1977,  Reg 

May  18,  1999.  Susp. 
June  17,  1975,  Emerg;  June  1.  1982,  Reg 

May  18.  1999,  Susp. 
Sept.  1,  1972,  Emerg;  Sept.  30.  1977.  Reg; 

May  18,  1999,  Susp. 
Dec.  6,  1973,  Emerg;  April  2,  1979,  Reg; 

May  18,  1999.  Susp. 
Jan.  19,  1973,  Emerg;  Dec.  15.  1977,  Reg; 

May  18.  1999.  Susp. 
Feb.  5.  1975.  Emerg;  Dec.  18.  1979.  Reg; 

May  18,  1999,  Susp. 
Mar.  16,  1999,  Emerg;  Dec.  18.  1979,  Reg 

May  18,  1999,  Susp. 
Feb.  2,  1973,  Emerg;  Nov.  2.  1977,  Reg 

May  18,  1999,  Susp. 
Sept  26,  1973,  Emerg;  Feb.  15,  1980,  Reg 

May  18,  1999,  Susp. 
Sept.  8,  1972,  Emerg;  Mar.  1,  1977,  Reg; 

May  18,  1999,  Susp. 
Feb.  25,  1973,  Emerg;  Sept.  29,  1978,  Reg; 

May  18,  1999,  Susp. 
Feb.  2,  1973,  Emerg;  July  5,  1977.  Reg; 

May  18,  1999,  Susp. 
May  15,  1974,  Emerg;  June  15.  1981,  Reg 

May  18,  1999,  Susp. 
Aug.  25,  1972,  Ennerg;  Apr.  17,  1978.  Reg; 

May  18,  1999,  Susp. 
July  9,  1973,  Emerg;  Feb.  15,  1978,  Reg 

May  18,  1999,  Susp. 
Feb.  17,  1977,  Emerg;  Jan.  5,  1984,  Reg 

May  18,  1999,  Susp. 
Oct  29,  1971,  Emerg;  Apr.  15,  1977,  Reg 

May  18,  1999.  Susp. 
June  14,  1973,  Emerg;  Jan.  3,  1979,  Reg; 

May  18,  1999,  Susp. 
Nov.  12,  1971,  Emerg;  Feb.  1,  1979.  Reg 

May  18,  1999,  Susp. 
Aug.  15,  1974,  Emerg;  Feb.  1,  1980.  Reg 

May  18,  1999,  Susp. 
Dec.  3,  1971,  Emerg;  Oct  17,  1978,  Reg; 

May  18.  1999,  Susp. 
Oct.  4,   1973,  Emerg;  Apr.  3,  1978.  Reg; 

May  18,  1999,  Susp. 
Oct.  4.  1973.  Emerg;  Mar.   1.   1978.  Reg; 

May  18,  1999.  Susp. 
Aug.  18,  1972,  Emerg;  Sept.  29,  1978,  Reg 

May  18,  1999.  Susp. 
Feb.  18,  1972,  Emerg;  Sept  29,  1978.  Reg 

May  18,  1999,  Susp. 
June  1,  1979,  Emerg;  July  5,  1984,  Reg 

May  18,  1999,  Susp. 
Feb.  5,  1974,  Emerg;  Aug.  15,  1978,  Reg 

May  18,  1999,  Susp. 
Dec.  10,  1971,  Emerg;  Aug.  1.  1977,  Reg; 

May  18,  1999,  Susp. 


June  26,  1975,  Emerg;  Sept  30,  1982,  Reg; 

May  18,  1999,  Susp. 
July  10,  1975,  Emerg;  June  15,  1983.  Reg; 

May  18,  1999,  Susp. 


Current  effective 
map  date 


...do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do  , 

..do  , 

..do  . 

..do  . 

..do  . 

..do  . 
..do  . 


Date  certain 

Federal  assist- 

ance  no  longer 

available  in 

special  flood 

hazard  areas 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 


Coqe  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Rein.— Reinstatement;  Susp.— Suspension. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Issued:  April  28,  1999. 

Michael  J.  Armstrong, 

Associate  Director  for  Mitigation. 

[FR  Doc.  99-11529  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  «71»-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

summary:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevajions 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 


Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  commimity  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shovvoi 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
commimity  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  pohcies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  85 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  etseq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§  65.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
no. 

Virginia:  Prince 
William  (FEMA 
Docket  No. 
7281). 

City  of  Manassas 

January  22,  1999,  Janu- 
ary 29,  1999,  Manassas 
Journal  Messenger. 

The    Honorable    Marvin    L.    Glllum, 
Mayor  of  the  City  of  Manassas, 
P.O.  Box  560,  Manassas,  Virginia 

20108. 



April  29,  1999   

510112 
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(Catal  )g  of  Federal  Domestic  Assistance  No. 
83.10(  I,  "Flood  Insurance") 

Dati  d;  April  22,  1999. 
Micht  el  J.  Armstrong, 
Assoc  ate  Director  for  Mitigation. 
[FR  Doc.  99-11526  Filed  5-6-99;  8:45  am) 

BILUNC    CODE  S718-04-P 


FEDERAL  EMERGENCY 
MANi  ^GEMENT  AGENCY 

44  CRR  Part  65 


=■1 


[Docket  No.  FEMA-7285] 

Changes  in  Flood  Elevation 

Deterfninations 

I 

AGEN(  Y:  Federal  Emergency 
Mana;  >ement  Agency,  FEMA. 
ACT10II:  Interim  rule. 


SUMMikRY:  This  interim  rule  lists 
comni  imities  where  modification  of  the 
base  ( 1%  annual  chance)  flood 
elevat  ions  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurs  nee  premium  rates  will  be 
calcul  Jted  from  the  modified  base  flood 
elevat  ons  for  new  buildings  emd  their 
contents. 

DATES  These  modified  base  flood 
elevat  ons  are  currently  in  effect  on  the 
dates  isted  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  jrior  to  this  determination  for 
each  1  sted  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
persoi,  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Assoc  ate  Director  reconsider  the 
changiss.  The  modified  elevations  may 
be  chainged  diu-ing  the  90-day  period. 
AODR^ES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Ch  ief  Executive  Officer  of  each 
comm  anity.  The  respective  addresses 
are  lisi  ed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthdw  B.  Miller,  F.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 


State  i  ind  county 


Floiida: 


Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant' 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Pinellas 


Georgii:  Rich- 
mon( . 


Location 


City  of  St.  Peters- 
tHjrg. 


Unincorporated 
Areas. 


Dates  and  name  of  news- 
paper where  notice  was 
put>lishecl 


February  18,  1999,  Feb- 
ruary 25,  1999,  St.  Pe- 
tersburg Times. 


February  10,  1999,  Fet)- 
ruary  17,  1999,  The  Au- 
gusta Chronicle. 


Chief  executive  officer  of  community 


The  Honorable  David  J.  Fischer, 
Mayor  of  the  City  of  St.  Petersburg, 
P.O.  Box  2842,  One  4th  Street, 
North,  St.  Petersburg,  Florida 
33731-2842. 

The  Honorable  Bob  Young,  Mayor  of 
Richmond  County,  City-County  Mu- 
nicipal Building,  530  Greene  Street, 
Room  806,  Augusta,  Georgia 
30911. 


Effective  date  of 
modification 


Feb.  11,  1999 


May  18,  1999 


Community 
No. 


125148  C 


130158 


Federal  Register /Vol.  64,  No.  88 /Friday.  May  7,  1999 /Rules  and  Regulations 


24517 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Illinois:  DuPage  .... 

Unincorporated 

February  16,  1999,  Feb- 

Mr. Robert  Schillerstrom,  Chairman  of 

May  24.  1999 

170197  D 

Areas. 

ruary  23,  1999,  Daily 
Herald. 

the  DuPage  County  Board,  DuPage 
Center,  421  North  County  Farm 
Road,  Wheaton,  Illinois  60187. 

Minnesota: 

Olmsted 

City  of  Rochester 

February  19,  1999,  Feb- 
ruary 26,  1999,  Post- 
Bulletin. 

The  Honorable  Chuck  Canfield, 
Mayor  of  the  City  of  Rochester, 
City  Hall,  Room  281,  201  4th 
Street,  SE,  Rochester,  Minnesota 
55904. 

Feb.  11,  1999  

275246  E 

Olmsted 

Unincorporated 

February  19,  1999,  Feb- 

Mr. Richard  Devlin,  Olmsted  County 

Feb.  11,  1999  

270626  E 

Areas. 

ruary  26,  1999,  Post- 
Bulletin. 

Administrator,  151  4th  Street,  SE, 
Rochester,  Minnesota  55904. 

North  Carolina: 

City  of  Greensboro 

January  20,  1999,  Janu- 

The   Honorable    Carolyn    S.    Allen, 

Apr.  27,  1999  

375351  C 

Guilford. 

ary  27,  1999,  News  and 
Record. 

Mayor  of  the  City  of  Greenstx)ro, 
One  Governmental  Plaza,  P.O.  Box 
3136,  Greensboro,  North  Carolina 
27402. 

Tennessee:  Shel- 

City of  Gemian- 

February  12,  1999,  Feb- 

The Honorable  Sharon  Goldsworthy, 

Feb.  2.  1999  

470353 

by. 

town. 

ruary  19,  1999,  The 
Commercial  Appeal. 

Mayor  of  the  City  of  Germantown, 
1930  South  Germantown  Road, 
Germantown,  Tennessee  38183- 
0809. 

Virginia:  Albemarle 

Unincorporated 

February  9,  1999,  Feb- 

Mr. Robert  W.  Tucker,  Jr.,  Albemarle 

Feb.  3,  1999  

510006  B 

Areas. 

ruary  16,  1999,  The 
Daily  Progress. 

County  Administrator,  401  Mclntire 
Road,  Charlottesville,  Virginia 
22901. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  April  21, 1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-11527  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  671&-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 


are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  F.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 


The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulator)'  flexibility  analysis  has  been 
prepared. 
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latory  Classification 

his  final  rule  is  not  a  significant 
latory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
Seitember  30.  1993,  Regulatory 
Plarining  and  Review.  58  PR  51735. 

Executive  Order  12612,  Federalism 

lis  rule  involves  no  policies  that 
federalism  implications  under 
Ex^utive  Order  12612,  Federalism, 
dat;d  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Ref  irm 

T  fiis  rule  meets  the  appHcable 
star  dards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Fart  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PAf  IT  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
con  inues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reoi  janization  Plan  No.  3  of  1978,  3  CFR, 
197f  Comp.,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
folk  ws: 


S  Mirce  o(  nodding  and  locatwn 


CONNECTICUT 


Ridjefield  (Town),  Fairfieid 
C  3unty  (FEMA  Docket  No. 
7?67) 

Miryt  Brook: 

A  )proxlmately  0.25  mile 
downstream  of  George 
Washington  Highway 

Approximately  240  feet  up- 
stream of  North  Rjdgebury 

Road  

Nor  valk  River: 

A|  )proximateiy  365  feet 
downstream  of  Portland 
Avenue  

A|  )proxlmately  840  feet  up- 
stream of  foottwidge  (at  re- 
vised cross  section  L)  

Unr}  amed  Tributary  to 

Si  \ugatuck  River: 

Approximately  0.73  mile 
downstream  of  Rock  Dam 

Al  Windwing  Lake  Dam  

Sou  h  Branch  Unnamed  Thbu- 

ta  y  to  Saugatuck  River: 

At  confluence  with  Unnamed 
Tributary  to  Saugatuck 
River  

At  upstream  side  of  Fox  Hill 
jake  Dam  


♦Depth  in 

teet  above 

groufxJ. 

'Elevation 

In  feet 

(NGVD) 


•470 
•560 

•344 
•368 


•530 
•603 


•537 
•557 


Source  of  flooding  and  location 


Lake  Windwing: 
For  its  entire  shoreline  within 

the  community  

Fox  Hill  Lake: 
For  its  entire  shoreline  within 

the  community  

Split  Flow: 
At  confluence  with  Unnamed 
Tributary  to  Saugatuck 

River  

At  Lake  Windwing  

Cooper  Pond  Brook: 
At  confluence  with  the  Nor- 

walk  River 

Approximately  1 1 5  feet 
downstream  of  Shopping 

Center  Access  Road  

Maps  available  for  inspection  at 
Ridgefield  Town  Hall,  66 
Prospect  Street,  Ridgefield, 
Connecticut. 


Vernon  (Town),  Tolland 
County  (FEMA  Docket  No. 
7267) 

Tankerhoosen  River: 

At  confluence  with 
Hockanum  River 

Approximately  2,025  feet  up- 
stream of  Tunnel  Road  

Lower  Hockanum  River: 

Approximately  700  feet 
downstream  of  Wells  Road 

Approximately  2,250  feet  up- 
stream of  Windsorville 

Road  

Upper  Hockanum  River: 

Approximtely  640  feet  down- 
stream of  Union  Street  

Approximately  650  feet  up- 
stream of  River  Street 
Bridge  

Maps  available  for  inspection 

at  the  Vemon  Town  Hall,  14 
Pari<  Place,  Vernon,  Con- 
necticut. 

GEORGIA 

Bibb  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7275) 

Tobesofkee  Creek  Tributary 
No.  1: 

Approximately  2,600  feet  up- 
stream of  confluence  with 

Tobesofkee  Creek  

Approximately  180  feet  up- 
stream of  Eisenhower 

Partcway  (U.S.  80)  

Maps  available  for  inspection 
at  the  Bibb  County  Engineer- 
ing Office,  780  Third  Street, 
Macon,  Georgia. 


Coweta  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7275) 

White  Oak  Creek: 
Downstream  side  of  State 

Highway  54 

Approximately  1 ,300  feet  up- 
stream of  Interstate  85  

Paradise  Lakes  Branch: 
At  confluence  with  White  Oak 
Creek 


#Depth  in 

feet  at>ove 

ground. 

'Elevation 

In  feet 

(NGVD) 


•603 
•557 


•587 
•603 


•349 
•349 


•181 
•290 

•176 

•216 

•238 

•258 


•305 
•353 


•770 
•882 

•788 


Source  o(  ftooding  and  kx^ation 


Approximately  1 ,050  feet 
downstream  of  McGahee 

Road  

Chandlers  Creek: 

At  confluence  with  White  Oak 
Creek 

Approximately  0.49  mile  up- 
stream of  confluence  with 

White  Oak  Creek 

Turkey  Creek: 

At  confluence  with  White  Oak 
Creek  

Approximately  70  feet  down- 
stream of  Southern  Rail- 
road   

Sullivans  Lake  Branch: 

At  confluence  with  White  Oak 
Creek  

Approximately  400  feet  up- 
stream of  confluence  with 
White  Oak  Creek 

Maps  available  for  inspection 

at  the  Coweta  County  Plan- 
ning and  Zoning  Office,  22 
East  Broad  Street,  Newnan, 
Georgia. 


Gilnier     County     (Unincor- 

e orated     Areas)      (FEMA 
ocket  No.  7275) 

Briar  Creek: 
At  confluence  with  the  Ellijay 

River  

Approximately  1.18  miles  up- 
stream of  Briar  Creek 

Road  

Ellijay  River: 
Approximately  1 ,450  feet  up- 
stream of  confluence  of 

Ross  Creek 

Approximately  3.23  miles  up- 
stream of  confluence  of 

Boardtown  Creek 

Maps  available  for  inspection 
at  the  Gilmer  County  Plan- 
ning Commission,  #1 
Westside  Square,  Ellijay, 
Georgia. 


Macon  (City),  Bibb  County 
(FEMA  Docket  No.  7275) 

Tobesofkee  Creek  Tributary 

No.  1: 

Approximately  625  feet 
downstream  of  Interstate 
80 

Approximately  600  feet 
downstream  of  Interstate 
80 


Maps  available  for  inspection 

at  the  Macon  City  Hall.  700 
Poplar  Street,  Macon,  Geor- 
gia. 


ILLINOIS 


Romeoville  (Village),  Will 
County  (FEMA  Docket  No. 
7271) 

Lily  Cache  Slough: 

At  the  upstream  side  of  the 
Interstate  Route  55  culvert 

Approximately  1 ,400  feet  up- 
stream of  Weber  Road 


»Depth  In 

feet  at>ove 

ground. 

'Elevation 

In  feet 

(NGVD) 


•788 
•789 
•789 
•791 
•791 
•797 
•797 


•1,348 
•1.389 

•1,314 
•1,479 


•346 
•346 


•611 
•617 
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Source  of  flooding  and  location 


Maps  available  for  inspection 

at  the  Romeoville  Village  Hall 
Annex,  17  Ivlontrose  Dnve, 
Romeoville,  Illinois. 


Will  County  (Unincorporated 
Areas)  (FEMA  Docket  No. 
7271) 

Lily  Cache  Slough: 
At  the  upstream  side  of  the 

Interstate  Route  55  culvert 
Approximately  1 ,400  feet  up- 
stream of  Weber  Road 


Maps  available  for  inspection 

at  the  Will  County  Land  Use 
Department,  501  Ella  Ave- 
nue, Joliet,  Illinois. 


MAINE 


Rangeley  (Town),  Franklin 
County  (FEMA  Docket  No. 
7279) 

Cupsuptic  Lake: 
Entire  length  of  shoreline 

within  community  

Dodge  Pond: 
Entire  length  of  shoreline 

within  community 

Dodge  Pond  Stream: 
Approximately  1,185  feet 
downstream  of  State 

Routes  4  and  16 

Upstream  side  of  Dodge 

Pond  Dam  

Haley  Brook: 
Approximately  473  feet 
downstream  of  Maine 

Street  

Upstream  side  of  Haley  Pond 

Dam  

Haley  Pond: 
Entire  length  of  shoreline 

within  community  

Kennebago  River: 
Approximately  1 ,625  feet 
downstream  of  State  Route 

16 

Approximately  75  feet  up- 
stream of  State  Route  16  .. 
Mooselookmeguntic  Lake: 
Entire  length  of  shoreline 

within  community  

Quimby  Brook: 
Approximately  825  feet 
downstream  of  State 

Routes  4  and  16 

Approximately  275  feet  up- 
stream of  Quimby  Pond 

Road  

Quimby  Pond: 
Entire  length  of  shoreline 

within  community 

Rangeley  Lake: 
Entire  length  of  shoreline 

within  community  

Round  Pond: 
Entire  length  of  shoreline 

within  community 

Round  Pond  Outlet: 
Approximately  430  feet 
downstream  of  Dodge 

Pond  Road  

Approximately  1 0  feet  up- 
stream of  F^ound  Pond 

Dam  

Rangley  River: 


*C)epth  In 

feet  above 

ground. 

'Elevation 

In  feet 

(NGVD) 


•611 
•617 


•1,469 
•1.529 

•1,520 
•1,529 

•1.520 
•1,528 

•1,528 

•1,469 
•1.479 

•1 ,469 

•1,520 
•1,682 
•1,682 
•1,520 
•1,550 

•1,529 
•1,550 


Source  of  flooding  and  location 


Approximately  4,345  feet 
downstream  of  Rangeley 
Dam  

Approximately  35  feet  up- 
stream of  State  Route  4  .... 

Maps  available  for  inspection 

at  the  Rangeley  Town  Office, 
3  School  Street,  Rangeley, 
Maine. 


MASSACHUSETTS 


Bourne  (Town),  Barnstable 
County  (FEMA  Docket  No. 
7255) 

Buzzards  Bay: 

At  the  intersection  of  Cap- 
tain's Row  and  Mooring 
Road  on  Mashnee  Island  .. 

Approximately  600  feet  south 
of  the  Intersection  of 
Scraggy  Neck  Road  and 

Hospital  Cove  Road  

Cape  Cod  Bay: 

Approximately  800  feet  north 
of  the  Intersection  of  Norrls 
Road  and  Hillside  Avenue 

At  the  intersection  of  Pilgrim 
Road  and  Phillips  Road  .... 

Maps  available  for  inspection 

at  the  Bourne  Town  Hall,  24 
Perry  Avenue,  Buzzards  Bay, 
Massachusetts. 


Boxborough  (Town),  Mid- 
dlesex County  (FEMA 
Docket  No.  7275) 

Beaver  Brook: 

Approximately  530  feet 
downstream  of  corporate 
limits  

Approximately  750  feet  up- 
stream of  corporate  limits  .. 
Elizabeth  Brook: 

Approximately  330  feet 
downstream  of 
Boxborough/Harvard  cor- 
porate limits  

Approximately  1 ,700  feet  up- 
stream of  Massachusetts 
Avenue  


Maps  available  for  inspection 

at  the  Boxborough  Town 
Hall,  29  Middle  Road, 
Boxborough,  Massachusetts 


Bridgewater  (Town),  Plynv 
outh  County  (FEMA  Dock- 
et No.  7271) 

Town  River: 
At  the  confluence  with  the 

Taunton  River 

Approximately  1,185  feet  up- 
stream of  High  Street  

Taunton  River: 
Approximately  300  feet 

downstream  of  Mill  Street 
At  the  confluence  of  the 
Town  and  Matfield  Rivers 
Tributary  A  to  Sawmill  Brook: 
At  the  confluence  with  Saw- 
mill Brook 

Approximately  1 00  feet  up- 
stream of  Colonial  Drive  .... 
Sawmill  Brook: 


*  Depth  In 
feet  atxive 

ground. 

'Elevation 

in  feet 

(NGVD) 


•1,469 
•1,520 


•23 

•15 

•16 
•11 


•227 
•227 

*244 
•272 


•30 
•48 

*30 

•30 

•23 
•35 


Source  of  flooding  and  k>cation 

«Dep(hin 

feet  at>ove 

grouTxl. 

'Elevation 

in  feet 

(NGVD) 

Approximately  40  feet  down- 
stream of  SR  18  &28 
(Bedford  Street)  

•23 

•29 

•30 
•34 

•31 
•39 

* 

Approximately  4,800  feet  up- 
stream of  SR  18  &  28 
(Bedford  Street)  

Matfield  River: 

At  the  confluence  with  the 
Taunton  River 

Approximately  300  feet  up- 
stream of  Bridge  Street  

South  Brook: 

At  the  confluence  with  Town 
River  

Approximately  30  feet  down- 
stream of  Water  Street  

Maps  available  for  inspection 

at  the  Town  of  Bndgewater 
Department  of  Inspectional 
Services,  Academy  Building, 
66  Central  Square,  Bridge- 
water,  Massachusetts. 

MISSISSIPPI 

Holmes    County     (Unincor- 
porated     Areas)      (FEMA 
Docket  No.  7275) 

Black  Creek  (Before  Levee 

Overtopping): 

Approximately  1.77  miles 
downstream  of  Yazoo 
Street  

At  downstream  skJe  of  State 
Route  12  

•189 
•210 

•206 
•209 

Black  Creek  (After  Levee  Over- 
topping): 

Approximately  1,700  feet 
downstream  of  State  Route 
12           

Approximately  200  feet 
downstream  of  State  Route 

12       

Maps  available  for  inspection 

at  the  Holmes  County  Court- 
house, Court  Square,  Lex- 
ington, Mississippi. 

NEW  HAMPSHIRE 

Concord    (City),    Merrimack 
County  (FEMA  Docket  No. 
7263) 

Memmack  River: 
Approximately  850  feet 
dovmstream  of  Garvins 
Falls  Dam       

•204 
•252 

•204 

•204 

At  upstream  corporate  limits 
Soucook  River: 

At  confluence  with  Merrimack 
River  

Approximately  1 ,850  feet  up- 
stream of  confluence  with 
Merrimack  River  

Maps  available  for  inspection 

at  the  Concord  City  Hall 
Lobby,  Engineenng  Office 
and  Code  Enforcement  Of- 
fice, 41  Green  Street,  Con- 
cord, New  Hampshire. 

NEW  JERSEY 

Absecon       City),      Atlantic 
County  (FEMA  Docket  No. 
7267) 

Absecon  Bay: 

• 
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!  ource  ot  noodtng  and  location 


/t 


fi  pprox 


the  intersection  of  Mill 
Road  and  Mays  Landing 

Road  

tximately  500  feet  east 
of  the  intersection  of  Deli- 
lah Road  and  Absecon 

Boulevard  

Atlantic  City  Reservoir 

sproximately  200  feet  north 
of  the  intersection  of  Mays 
Landing  Road  and  Mill 
Road  


Mai  IS  available  for  inspection 

a  the  City  ot  Absecon  Mu- 
ni cipal  Complex,  500  Mill 
R  sad,  Absecon,  New  Jersey 
0)1201. 


New  York 


Biffalo  (City),  Erie  County 
(I  -EMA  Docket  No.  7267) 
Bufi  ilo  River: 

A|  (proximately  1 50  feet 
downstream  of  down- 
stream bridge  of  Norfolk 
and  Western  Railway  

A|  iproximately  650  feet  up- 
stream of  South  Ogben 
Street  

Mapk  available  for  inspection 

at  the  Buffalo  City  Hall,  Plan- 
ning Division,  Room  901, 
Bi  ffalo.  New  York. 


Mapi 
tie 


At 
Apfci 


Chaumont  (Village),  Jeffer- 
sc  n  County  (FEMA  Docket 
N<i.  7275) 

Chai  imont  River  and  Chaumont 
Biy: 
Er  tire  shoreline  within  com- 

nunity  

Saw,  nill  Bay: 
En  tire  shoreline  within  com- 
munity   

available  for  inspec- 

oh  at  the  Village  of 
Chaumont  Municipal  Build- 
in5,  27994  Old  Town 
Sp'ings  Road,  Chaumont, 
Ne<v  York. 


Ilion  (Village),  Herkimer 
Co  jnty  (FEMA  Docket  No. 
72 '1) 

Mohi  wk  River: 

:  Jownstream  corporate  llm- 


is 


foximately  1,700  feet  up- 
*ream  of  Central  Avenue 

Map:  available  for  inspection 

at  I  he  Village  of  llion  Fire 
Station,  Otsego  Street,  llion, 
Ne  V  York. 


LaGr^nge  (Town),  Dutchess 
Co  jnty  (FEMA  Docket  No. 
72«7) 

Wapf.  inger  Creek: 

Api  iroximately  4,500  feet 
0  awnstream  of  New  Hack- 
ensackRoad  

Apf  roximately  13,700  feet 
u  jstream  of  Dana  Drive  .... 


#Dep«h  In 

(eet  atxjve 

ground. 

'Elevation 

in  feet 

(NGVD) 


*9 


•12 


•14 


•581 
♦591 


•250 
•250 


•394 
•394 


•122 
•192 


Source  of  flooding  and  location 


Maps  available  for  inspection 

at  the  LaGrange  Town  Hall, 
Zoning  Office,  Stnngham 
Road,  LaGrangeville,  New 
York. 


Mohawk  (Village),  Herkinier 
County  (FEMA  Docket  No. 
7279) 

Mohawk  River: 

Approximately  480  feet 
downstream  of  Mohawk 
Dam  

Approximately  1 ,500  feet  up- 
stream of  confluence  of 

Fulmer  Creek , 

Fulmer  Creek: 

At  confluence  with  Mohawk 
River  

Approximately  1 ,700  feet  up- 
stream of  confluence  with 
Mohawk  River 

Maps  available  for  inspection 

at  the  Village  of  Mohawk 
Hall,  Village  Clerk's  Office, 
28  Columbia  Street,  Mohawk. 
New  York. 


Oswego  (City),  Oswego 
County  (FEMA  Docket  No. 
7275) 

Gardenier  Creek: 
Approximately  75  feet  down- 
stream of  Gardenier  Hill 

Road  

Approximately  570  feet  up- 
stream of  Fifth  Street 
Wine  Creek: 
Approximately  30  feet  down- 
stream of  Penn  Central 

Railroad  

Approximately  400  feet  up- 
stream of  East  Seneca 
Street  


Maps  available  for  inspection 

at  the  Oswego  City  Hall,  Of- 
fice of  Planning  and  Zoning, 
13  West  Oneida  Street, 
Oswego,  New  York. 


Poughkeepsie  (Town), 

Dutchess    County    (FEMA 
Docket  No.  7267) 

Wappinger  Creek: 

Approximately  320  feet 
downstream  of  New  Ham- 
burg Road 

Approximately  1 .4  miles  up- 
stream of  the  confluence  of 
Branch  6  Wappinger  Creek 
Branch  4  Wappinger  Creek: 

At  confluence  with 
Wappinger  Creek  

Approximately  900  feet  up- 
stream of  confluence  with 
Wappinger  Creek  

Maps  available  for  inspection 

at  the  Poughkeepsie  Town 
Hall.  Department  of  Planning. 
1  Overocker  Road,  Pough- 
keepsie, New  York. 


#Deptti  in 

leet  atx)ve 

ground. 

'Elevation 

in  feel 

(NGVD) 


•392 
•394 
•394 
•394 


•315 
•324 

•262 
•280 


•9 
•192 
•120 
•122 


Source  of  flooding  and  location 


Wappinger  (Town), 

Dutchess   County    (FEMA 
Docket  No.  7275) 

Wappinger  Creek: 
Approximately  317  feet 
downstream  of  New  Ham- 
burg Road  Bridge  

At  corporate  limits  

Maps  available  for  inspection 
at  the  Wappinger  Town  Hall, 
20  Middlebush  Road, 
Wappingers  Falls,  New  York. 


Wappingers  Falls  (Village), 
Dutchess  County  (FEMA 
Docket  No.  7275) 

Wappinger  Creek: 
Approximately  50  feet  down- 
stream from  downstream 

:    corporate  limits  

At  corporate  limits 

Maps  available  for  Inspection 
at  the  Wappingers  Falls  Zon- 
ing Office,  7  Spring  Street, 
Wappingers  Falls,  New  York. 


NORTH  CAROLINA 


Trent  Woods  (Town),  Craven 
County  (FEMA  Docket  No. 
7271) 

Trent  River  Tributary: 

At  Country  Club  Road 

Approximately  100  feet  up- 
stream of  Canterbury  Road 
Jimmies  Creek: 
Approximately  1,100  feet  up- 
stream of  the  confluence 

with  Wilson  Creek  

At  Trent  Road  

Maps  available  for  inspection 
at  the  Trent  Woods  Town 
Hall,  912  Country  Club  Drive. 
Trent  Woods,  North  Carolina. 


Wilkes  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7271) 

Reddies  River: 
Approximately  530  feet 
downstream  of  U.S.  High- 
way 421-A  

At  confluence  with  Hoopers 
Branch  


Maps  available  for  Inspection 

at  the  Wilkes  County  Plan- 
ning Office,  110  North  Street, 
Wilkesboro,  North  Carolina. 


OHIO 


Ashville  (Village),  Pickaway 
County  (FEMA  Docket  No. 
7247) 

Walnut  Creek: 
Just  upstream  of  Cromley 

Road  

Approximately  700  feet 
downstream  of  Lockboume 

Eastern  Road  

Maps  available  for  inspection 
at  the  Village  of  Ashville  Mu- 
nicipal Building.  91  West 
Main  Street,  Ashville.  Ohio. 


#Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•9 
•123 


•10 
•91 


•9 
•16 


•10 
•19 


•965 
•997 


•687 
•694 
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tOepth  In 

feet  above 

Source  of  flooding  and  location 

ground. 
•Elevation 

In  feet 

(NGVD) 

Circleville    (City),    Pickaway 

County  (FEMA  Docket  No. 

7247) 

Hargus  Creek: 

At  Island  Road  

•670 

Approxinfiately  50  feet  up- 

stream of  Stoutsville  Pike  .. 

•700 

Hominy  Creek: 

Approximately  350  feet  up- 

stream of  confluence  with 

Hargus  Creek  

•686 

Approximately  0.68  mile 

downstream  of  Bolender- 

Pontius  Road 

•704 

McHeryry  Ditch: 

At  confluence  with  Hargus 

Creek 

•676 

Approximately  750  feet  up- 

stream of  Nicholas  Drive  ... 

•702 

Sdato  River: 

Area  between  U.S.  Route  23 

and  CSX  Transportation  .... 

•666 

Maps  available  for  inspection 

at  the  City  of  Circleville  Puk)- 

lic  Service  Office,  127  South 

Court  Street,  Cirdevilie, 

Ohio. 

Pickaway  County  (Unincor- 

porated     Areas)      (FEMA 
Docket  No.  7247) 

Hargus  Creek: 

At  CSX  Transportation  

•670 

Approximately  700  feet  up- 
stream of  Bolender-Pontius 

Road  

•753 

Hominy  Creek: 

Approximately  0.78  mile 

downstream  of  Botender- 

Pontius  Road 

•703 

Approximately  600  feet  up- 
stream of  DDNRAIL  

•752 

Scioto  River: 

At  the  downstream  county 

twundary 

•651 

Approximately  1 ,600  feet  up- 

stream of  confluence  of 

Bia  Walnut  Creek         

•694 

Mud  Run: 

At  upstream  side  of  State 

Route  316  (Ashville  Road) 

•680 

Approximately  1 .4  miles  up- 
stream of  State  Route  752 

•695 

Scioto  Overflow  to  Mud  Run: 

At  confluence  with  Mud  Run 

•683 

At  downstream  side  of 

Weiaand  Road 

•687 

Big  Run: 

At  countv  boundarv 

*809 

Big  Walnut  Creek: 

Approximately  1.1  miles  up- 

stream of  confluence  with 

Scioto  River  

•694 

Maps  available  for  inspection 

at  the  Pjd<away  County 

Commissioners  Office,  207 

South  Court  Street, 

Circleville,  Ohio. 

South  Bloomfield  (Village), 

Pickaway  County  (FEI^A 

Docket  No.  7247) 

Mud  Run: 

Source  of  flooding  and  location 


At  a  point  approximately 
2,000  feet  downstream  of 
Ashville  Road  (State  Route 

316)  

At  State  Route  752  

Scioto  River: 
At  a  point  approximately  0.5 
mile  downstream  of  State 

Route  316 

At  a  point  approximately 
1 ,400  feet  downstream  of 

State  Rou*e  316  

Maps  available  tor  inspection 
at  the  Village  of  South 
Bloomfleld  Municipal  Build- 
ing, 5023  South  Union 
Street,  South  Bloomfield, 
Ohio. 


PENNSYLVANIA 


Chanceford  (Township), 
York  County  (FEMA  Dock- 
et No.  7275) 

Susquehanna  River 
At  upstream  corporate  limits 
Approximately  2.6  miles  up- 
stream from  Safe  Hartjor 
Dam  


Maps  available  for  inspection 

at  the  Chanceford  Township 
Office,  Muddy  Creek  Forks 
Road,  Brogue,  Pennsylvania. 


Columbia  (Borough),  Lan- 
caster County  (FEMA 
Docket  No.  7275) 

Susquehanna  River: 

At  downstream  corporate  lim- 
its   

At  upstream  corporate  limits 
Strickler  Run: 

At  confluence  of  Susque- 
hanna River  

Approximately  1 00  feet  up- 
stream of  CONRAIL  culvert 
North  Branch  Strickler  Run: 

Approximately  350  feet  up- 
stream from  confluence 
with  Strickler  Run  

Approximately  1 , 1 00  feet  up- 
stream of  confluence  with 
Strickler  Run  

Maps  available  for  inspection 

at  the  Columbia  Borough 
Hall.  308  Locust  Street,  Co- 
lumbia, Pennsylvania. 


Hellam  (Township),  York 
County  (FEMA  Docket  No. 
7275) 

Susquehanna  River: 

At  the  downstream  corporate 
limits  

Approximately  800  feet  up- 
stream of  U.S.  Route  30  ... 

Maps  available  for  inspection 

at  the  Hellam  Township  Of- 
fice, 44  Walnut  Springs 
Road,  York,  Pennsylvania. 


Lower  Windsor  (Township), 
York  County  (FEMA  Dock- 
et No.  7275) 

Susquehanna  River: 


»Depth  m 

feet  atx)ve 

ground. 

'Elevation 

In  feet 

(NGVD) 


•679 
•680 


•682 
•682 


•244 
•230 


•244 
•247 


•245 
•245 

•280 
•290 


•245 
•247 


tOepthin 

feeiat>ove 

Source  of  flooding  and  location 

ground. 
•Elevation 

in  feel 

(NGVD) 

At  downstream  corporate  lim- 

its   

•244 
•245 

At  upstream  corporate  limits 

Canadochly  Creek: 

At  the  confluence  with  the 

Susquehanna  River 

*244 

Approximately  1 ,950  feet  up- 
stream of  Route  624  

•244 

Maps  available  for  inspection 

at  the  Lower  Windsor  Town- 

ship Municipal  BuiWing,  1 1 1 

Walnut  Valley  Court, 

Wrightsville,  Pennsylvania. 

Manor      (Township),      Lan- 

caster     County      (FEMA 

Docket  No.  7275) 

Susquehanna  River: 

Approximately  2.5  miles  up- 

stream of  Safe  Harbor 

Dam  

•230 

Approximately  9.8  miles  up- 

stream of  Safe  Harbor 

Dam  

•245 

Maps  available  for  inspection 

at  the  Manor  Township  Mu- 

nicipal Building,  950  West 

Fairway  Dnve,  Lancaster, 

Pennsylvania. 

Tunkhannock      (Township), 

Wyoming    County    (FEMA 
Docket  No.  7275) 

Tunkhannock  Creek: 

Approximately  900  feet 

downstream  of  new  U.S. 

Route  6  and  State  Route 

92 

•611 

Approximately  1 .93  miles  uf>- 

stream  of  old  U.S.  Route  6 

•642 

Maps  available  for  Inspection 

at  the  Tunkhannock  Town- 

ship BuiWing,  438  SR92S, 

Tunkhannock,  Pennsylvania. 

Upper    Merion     (Township), 

Montgon>ery            County 
(FEMA  Docket  No.  7247) 

Abrams  Run: 

At  confluence  with  Crow 

Creek  

•141 

Unnamed  Creek  A: 

Approximately  420  feet  up- 
stream of  Falcon  Road 

•234 

At  confluence  with  Matsunk 

Creek  

•76 

Approximately  80  feet  up- 
stream of  Flint  Hill  Road  ... 

•114 

Craw  Creek: 

At  upstream  side  of  CON- 

RAIL  

•81 

Approximately  80  feet  up- 
stream of  Croton  Road 

•287 

Frog  Run: 

At  Flint  Hill  Road 

•92 

Approximately  440  feet  up- 
stream of  South  Hender- 

son Road  

•188 

Gulph  Mills  Creek: 

Approximately  130  feet 

downstream  of  1-76 

•127 

Approximately  330  feet  up- 
stream of  Gypsy  Road  

•270 

Abrams  Creek: 

At  upstream  side  of  CON- 

RAIL  

•80 

24522 


Source  of  nooding  and  location 
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Approximately  60  feet  up- 
stream of  Brownlee  Road 
Mktsunk  Creek: 
Approximately  120  feet  up- 
stream of  confluence  with 

Schuylkill  River  

\pproximately  140  feet  up- 
stream of  School  Line 

Drive  

G(  'Iph  Mills  Tributary  A: 
\t  confluence  with  Gulph 

Mills  Creek 

\pproximately  80  feet  up- 
stream of  Arden  Road 

GAlph  Mills  Tributary  B: 
,  \X  confluence  with  Gulph 

Mills  Creek 

;  Approximately  65  feet  up- 
stream of  Lantern  Lane 

M^s  available  for  Inspection 

X  the  Upper  Menon  Publk: 
•Vorks  Department.  1 75  West 
'  Galley  Forge  Road,  King  of 

'russia,  Pennsylvania. 


Wilghtsville  (Borough),  York 
I  ;ounty  (FEMA  Docket  Ho. 
:  275) 

SJipquehanna  River 

downstream  corporate  lim- 
its   

upstream  corporate  limits 
Kr^utz  Creek: 

confluence  with  Susque- 
hanna River  

^Approximately  180  feet 
downstream  of  State  Route 
624 

Mabs  available  for  inspection 

c  t  the  Wrightsville  Borough 
Office,  129  South  2nd  Street, 
yi/rightsviile,  Pennsylvania. 


nti 


nl 


nti 


SOUTH  CAROLINA 


Ho  ry  County  (Unlncor- 
F  orated  Areas)  (FEMA 
CocketNo.  7259) 

Edi  fn  Saltworks  Creek: 

^t  the  end  of  Route  236,  ap- 
proximately 0.4  mile  from 
Its  intersection  with  Little 
River  Neck  Road  

^proximately  400  feet  east 
of  the  most  southeast  end 

of  Route  236 

Wikcamaw  River: 

/ijpproximately  5.8  miles 
downstream  of  Sea  Gull 
Trail 

^proximately  3.5  miles  up- 
stream of  the  confluence  of 

Mill  Swamp  

Soiastee  Creek: 

Approximately  1 00  feet  up- 
stream of  the  mouth  of  the 
Intracoastal  Watenway  

A^  the  CSX  Transportation 

crossing  

Cr^Bs  Swamp: 

Qonfluence  with  Socastee 
Creek  

Approximately  650  feet 
downstream  of  U.S.  Route 
501  


tOeplh  m 

feet  atxjve 

ground. 

"Elevation 

in  feet 

(NGVD) 


•116 

•69 

•211 

•154 
•155 

•161 
•173 


•245 
•247 


•246 
•246 


•14 
•13 

♦15 
•19 

•7 
•24 

•24 

•24 


Source  of  fkxxJing  and  location 


Maps  available  for  Inspection 

at  the  Horry  County  Code 
Enforcement  Office,  801 
Main  Street,  Suite  121, 
Conway,  South  Carolina. 


Sumter  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7275) 

Lorig  Branch: 

At  U.S.  Route  76/378 

To  a  point  approximately 
2,890  feet  upstream  of 
U.S.  Route  76/378 


Maps  available  for  inspection 

at  the  Planning  and  Zoning 
Department,  33  North  Main 
Street,  Sumter,  South  Caro- 
lina. 


VIRGINIA 


Luray  (Town),  Page  County 
(FEMA  Docket  No.  7251) 

Dry  Run: 

Approximately  100  feet 
downstream  of  U.S.  Route 
211  Bypass  

Approximately  0.3  mile  up- 
stream of  U.S.  Route  21 1 
Business  Route  


Maps  available  for  inspection 

at  the  Luray  Town  Hall.  45 
East  Main  Street,  Luray,  Vir- 
ginia 22835. 


WISCONSIN 


Blue  River  (Village),  Grant 
County  (FEMA  Docket  No. 
7267) 

Wisconsin  River: 

Approximately  1  mile  down- 
stream of  East  Street  

Approximately  0.2  mile  up- 
stream of  East  Street  


Maps  available  for  inspection 

at  the  Community  Building, 
201  Clinton  Street.  Blue 
River,  Wisconsin. 


Muscoda  (Village),  Grant 
and  Iowa  Counties  (FEMA 
Docket  No.  7271) 

Wisconsin  River: 
Downstream  corporate  limits 
Upstream  corporate  limits 

Maps  available  for  inspection 

at  the  Muscoda  Village  Hall, 
206  North  Wisconsin  Ave- 
nue, Muscoda,  Wisconsin. 


*Oepth  in 

feet  at>ove 

ground. 

'Elevation 

in  feet 

(NGVD) 


•174 

•181 


•792 
•873 


•667 
•669 


•678 
•680 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,    Flood  Insurance.") 

Dated:  April  21,  1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-11525  Filed  5-6-99;  8:45  am) 

BILLING  CODE  671S-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-233;  RM-9162] 

Radio  Broadcasting  Services;  East 
Brewton,  AL  and  Navarre,  PL 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  grants  a 
Petition  for  Reconsideration  of  the 
Report  and  Order  in  this  proceeding,  63 
FR  64877  (November  24,  1998),  and 
grants  the  request  of  550-AM,  the 
permittee  of  Station  WGCX(FM),  East 
Brewton,  Alabama,  to  substitute 
Channel  239C3  for  Channel  239A  at  East 
Brewton,  reallot  Channel  239C3  to 
Navarre,  Florida,  and  modify  the  license 
of  Station  WCXX  accordingly.  The  new 
allotment  to  Navarre  is  preferred  over 
the  existing  allotment  at  East  Brewton 
because  it  will  provide  a  first  local 
transmission  service  to  a  more  populous 
commimity.  This  document  terminates 
the  proceeding. 

EFFECTIVE  DATE:  June  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Earthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  97-233,  adopted  April  30, 
1999,  and  released  April  30,  1999.  The 
full  text  of  this  Commission  decision 
will  be  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  II,  CY-A257,  445  12th 
Street.  SW  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  East  Brewton.  Channel 
239A. 

3.  Section  73.202(b),  the  Table  of 
Allotments  under  Florida,  is  amended 
by  adding  Navarre,  Channel  239C3. 
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Federal  Communications  Commission. 

Charles  W.  Logan, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

IFR  Doc.  99-11500  Filed  5-6-99;  8:45  am] 

BILUNQ  CODE  6717-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  97-234,  GC  Docket  No.  92- 
52,  and  GEN  Docket  No.  90-264;  FCC  99- 
74] 

Implementation  of  Competitive  Bidding 
for  Commercial  Broadcast  and 
Instructional  Television  Fixed  Service 
Licenses 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  resolves 
numerous  petitions  for  reconsideration 
filed  against  the  Commission's  earlier 
report  and  order  in  this  proceeding  that 
implemented  provisions  of  the  Balanced 
Budget  Act  of  1997  expanding  the 
Commission's  competitive  bidding 
authority  to  include  the  commercial 
broadcast  services.  The  document 
generally  upholds  the  Commission's 
earlier  determinations,  but  does  amend 
the  rules  and  procedures  previously 
adopted  wath  respect  to  the  application 
of  the  general  auction  anti-collusion 
rule  to  broadcast  service  auctions  and 
the  eligibility  standards  for  the  new 
entrant  bidding  credit. 
EFFECTIVE  DATE:  July  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerianne  Timmerman,  Video  Services 
Division,  Mass  Media  Bureau  at 
(202)418-1600;  Lisa  Scanlan,  Audio 
Services  Division,  Mass  Media  Bureau 
at  (202)418-2700;  Lee  Martin,  Office  of 
General  Counsel  at  (202)418-1720. 
SUPPLEMENTARY  INFORMATION: 

Summary 

1.  In  this  Memorandum  Opinion  and 
Order  adopted  April  15,  1999,  and 
released  April  20, 1999,  the  Federal 
Communications  Commission  resolves 
petitions  for  reconsideration  of  the  rules 
and  procedures  adopted  in  the  First 
Report  and  Order.  63  FR  48615 
(September  11, 1998),  to  implement 
provisions  of  the  Balanced  Budget  Act 
of  1997  expanding  the  Commission's 
competitive  bidding  authority  to 
include  the  commercial  broadcast 
services  and  the  Instructional  Television 
Fixed  Service  (ITFS).  The  Memorandum 


Opinion  and  Order  denies  most  issues 
presented  in  the  petitions  for 
reconsideration,  but  grants  certain 
aspects  of  the  petitions,  most  notably 
amending  the  applicability  of  the 
general  anti-collusion  rule  to  broadcast 
service  auctions  and  refining  the 
standards  for  applicants  to  qualify  for 
the  new  entrant  bidding  credit. 

Issues  Pertaining  to  Pending  Competing 
Applications 

2.  The  Memorandum  Opinion  and 
Order  upholds  the  Commission's 
determinations  made  in  the  First  Report 
and  Order  with  respect  to  pending 
competing  full  service  commercial 
broadcast  applications.  Specifically,  the 
Memorandum  Opinion  and  Order 
denies  reconsideration  petitions:  (1) 
challenging  the  Commission's  decision 
to  use  auctions  to  decide  among 
pending  competing  broadcast 
applications;  (2)  requesting  the 
reimbursement  of  all  expenses  incurred 
by  pending  applicants  who  filed  with 
the  expectation  that  the  Commission 
would  use  a  comparative  hearing  to 
select  among  competing  broadcast 
applications;  (3)  questioning  the 
determination  to  defer  until  after  the 
auction  the  resolution  of  basic 
qualifications  issues  raised  against 
pending  applicants;  (4)  challenging  the 
determination  that  new  Section  309(1)  of 
the  Communications  Act  permits  the 
opening  of  a  new  filing  window  with 
respect  to  singleton  analog  television 
applications  (with  fi^eze  waiver 
requests)  filed  by  September  20, 1996; 
and  (5)  requesting  some  provision  for  a 
specific  situation  in  which  a  competing 
applicant  with  interim  operating 
authority  has  been  allowed  to  operate  a 
contested  FM  station  for  profit. 

Filing  and  Other  Procedural  Issues 

3.  The  Memorandum  Opinion  and 
Order  upholds  the  Commission's 
determinations  made  in  the  First  Report 
and  Order  regarding  the  following  filing 
and  procedural  issues:  (1)  the  utiUzation 
of  a  uniform  window  filing  system  for 
all  auctionable  broadcast  services, 
including  the  FM  translator  and  AM 
services;  (2)  allowing  applicants  the 
option  of  submitting  a  set  of  preferred 
site  coordinates  on  their  short-form 
applications  (FCC  Form  175)  to 
participate  in  an  FM  auction;  and  (3) 
continuing  to  use  for  the  filing  of  short- 
form  applications  in  broadcast  auctions 
the  Wide  Area  Network  utilized  in 
previous  Commission  auctions  for  the 
filing  of  short-forms.  In  response  to  one 
petition,  the  Memorandum  Opinion  and 
Order  extends  from  10  to  15  days  the 
filing  period  for  petitions  to  deny 
against  the  long-form  applications  filed 


by  winning  bidders  for  construction 
permits  in  the  secondary  broadcast 
services.  The  Memorandum  Opinion 
and  Order  also  clarifies  the  applicability 
of  Section  1.2112(a)  of  the  general  Part 
1  auction  rules  to  broadcast  transfer  and 
assignment  applications,  so  as  to  reduce 
the  repetitive  submission  of  similar 
ownership  information. 

Competitive  Bidding  Issues 

4.  With  regard  to  competitive  bidding 
issues,  the  Memorandum  Opinion  and 
Order  rejects  the  assertion  that  the 
imposition  of  reserve  prices  or 
minimum  opening  bids  is  not  in  the 
pubUc  interest  in  the  broadcast  context, 
and  declines  to  adopt  a  proposal  to 
resolve  any  remaining  competing  June 
1,  1998  low  power  television 
displacement  applications  by  means  of 
various  suggested  priorities.  The 
Memorandum  Opinion  and  Order  also 
rejects  the  contention  that  the 
Commission  should  adopt  a  post- 
auction  procedure  where,  upon  petition 
by  a  winning  bidder,  the  Commission 
would  consider  evidence  that  the 
winning  bidder  was  the  sole  qualified 
applicant  for  a  broadcast  authorization, 
and,  in  cases  in  which  such  a 
demonstration  was  made  that  the 
unsuccessful  competing  bidders  for  that 
authorization  were  unqualified,  the 
winning  bidder  should  be  relieved  of  its 
obligation  to  remit  the  payment  of  its 
winning  bid. 

5.  A  number  of  petitioners  called  for 
an  exception  to  the  general  auction  anti- 
collusion  rule  to  allow,  after  the  filing 
of  short-form  applications  in  broadcast 
auctions,  an  opportunity  for  negotiated 
settlements  and/or  for  technical  and 
engineering  solutions  to  remove  mutual 
exclusivities  before  proceeding  to 
auction.  Although  the  Memorandum 
Opinion  and  Order  rejects  the 
contention  that  the  Commission  is 
statutorily  required  to  allow  such  a 
settlement  opportunity  prior  to 
broadcast  service  auctions,  it  concludes 
that  allowing  the  resolution  of  mutual 
exclusivities  by  engineering  solutions  or 
other  means  following  the  submission  of 
short-form  applications  would  serve  the 
public  interest  in  the  secondary 
broadcast  services,  and  in  ITFS  as  well. 

6.  Several  petitioners  objected  to 
various  aspects  of  the  new  entrant 
bidding  credit,  which  provides  a  tiered 
credit  for  broadcast  auction  winning 
bidders  with  no,  or  very  few,  other 
media  interests.  In  response  to  these 
petitions,  and  to  promote  the  clear  and 
consistent  application  of  the  eligibility 
standards  for  the  bidding  credit,  the 
Memorandum  Opinion  and  Order:  (1) 
amends  the  eligibility  standards  for  the 
bidding  credit  to  be  consistent  with  the 
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Co  nmission's  general  broadcast 
attribution  standards;  (2)  amends  the 
ibility  standards  for  the  credit  so 
a  winning  bidder's  attributable 
intferests  in  existing  secondary  broadcast 
sta  ions  are  not  counted  among  the 
bic  der's  other  mass  media  interests  in 
determining  eligibility;  and  (3)  refines 

standards  for  determining  whether  a 
winning  bidder's  proposed  broadcast 
stal  ion  and  the  bidder's  existing 
stai  ion(s)  serve  the  "same  area,"  thereby 
rendering  the  bidder  ineligible  for  a 
bidding  credit.  In  addition,  the 
Memorandum  Opinion  and  Order 
deqlines  to  increase  the  size  of  the  tiered 
entrant  bidding  credit,  and  clarifies 
the  credit  applies  only  to  broadcast 
auctions  (and  not  to  ITFS 
audtions).  Finally,  the  Memorandum 

nion  and  Order  states  that  the 
Coitimission  will  consider  in  a  further 
in  this  proceeding  an  additional 
fi  lement  to  the  new  entrant  eligibility 
"s:  specifically,  this  further 
will  consider  whether  to  attribute 
and/or  equity  above  a  certain  level, 

on  the  Commission's  review  of 
record  in  the  pending  broadcast 
bution  proceeding. 

The  complete  text  of  this 
Mehorandum  Opinion  and  Order, 

uding  any  statements,  is  available 

nspection  and  copying  during 
nor  nal  business  hours  in  the  Federal 
Communications  Commission  Reference 
Center  (Room  CY-A257),  445  12th 
Strejet,  S.W..  Washington,  D.C.,  and  it 

be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 

1231  20th  Street.  N.W., 
Wa^ington,  D.C.  20036  (202)  857-3800. 


Sup  plemental  Final  Regulatory 
Fle>  ibility  Analysis 

Sun  mary 


As  required  by  the  Regulatory 
Fle)^bility  Act  (RFA),  5  U.S.C.  603,  a 
Regulatory  Flexibility  Analysis 

A)  was  incorporated  in  the  First 

}rt  and  Order  in  this  proceeding. 

Commission's  Supplemental  Final 

latory  FlexibiUty  Analysis 
"emental  FRFA)  in  this 
Merkorandum  Opinion  and  Order 
refle  cts  revised  or  additional 
infoimation  to  that  contained  in  the 
FRF  \.  This  Supplemental  FRFA  is  thus 

ed  to  matters  raised  in  response  to 
J  7rs(  Report  and  Order  that  are 
gran  ted  on  reconsideration  in  the 
Memorandum  Opinion  and  Order.  This 
Sup  )lemental  FRFA  conforms  to  the 

as  amended  by  the  Contract  with 
Amiica  Advancement  Act  of  1996. 


Need  For  and  Objectives  of  Action 

9.  The  actions  taken  in  this 
Memorandum  Opinion  and  Order  are  in 
response  to  petitions  for  reconsideration 
or  clarification  of  the  rules  and  policies 
adopted  in  the  First  Report  and  Order  to 
implement  provisions  of  the  Balanced 
Budget  Act  of  1997  expanding  the 
Commission's  competitive  bidding 
authority  to  include  the  broadcast 
services  and  the  Instructional  Television 
Fixed  Service  (ITFS).  The  petitions  are 
denied,  with  certain  limited  exceptions. 

Significant  Issues  Raised  by  Public  in 
Response  to  Final  Regulatory  Flexibility 
Analysis 

10.  No  petitions  or  comments  were 
received  in  response  to  the  FRFA.  Small 
business-related  issues  were,  however, 
raised  indirectly  by  some  petitioners, 
who  asked  for  reconsideration  on 
certain  issues  affecting  low  power 
television  and  television  and  FM 
translator  applicants  (most  of  whom  are 
small  businesses). 

Description  and  Estimate  of  the  Number 
of  Small  Entities  Involved 

11.  Definition  of  a  "Small  Business". 
Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 
5  U.S.C.  601(3),  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  Pursuant  to  5 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

12.  In  the  FRFA,  we  utilized  the 
definition  of  "small  business" 
promulgated  by  the  SBA,  even  though, 
as  discussed  in  detail  in  the  FRFA,  we 
tentatively  believed  that  the  SBA's 
definition  of  "small  business" 
overstated  the  number  of  radio  and 
television  broadcast  stations  that  were 
small  businesses  and  was  not 
particularly  suitable  for  our  purposes. 
No  petitions  or  comments  were  received 
concerning  the  Commission's  use  of  the 
SBA's  small  business  definition  for  the 


purposes  of  the  FRFA,  and  we  will 
therefore  continue  to  employ  such 
definition  for  this  Supplemental  FRFA. 

13.  Issues  in  Applying  the  Definition 
of  a  "Small  Business".  As  discussed 
below,  we  could  not  precisely  apply  the 
foregoing  definition  of  "small  business" 
in  developing  our  estimates  of  the 
number  of  small  entities  affected  by  the 
revised  application  and  selection 
procedures  adopted  in  the  First  Report 
and  Order  for  the  broadcast  services  and 
for  ITFS.  Our  estimates  reflect  our  best 
judgments  based  on  the  data  available  to 
us. 

14.  An  element  of  the  definition  of 
"small  business"  is  that  the  entity  not 
be  dominant  in  its  field  of  operation.  We 
are  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  radio  or 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  following 
estimates  of  the  number  of  broadcasting 
stations  that  constitute  small  businesses 
do  not  exclude  any  radio  or  television 
station  from  the  definition  of  small 
business  on  this  basis  and  are  therefore 
overinclusive  to  that  extent.  An 
additional  element  of  the  definition  of 
"small  business"  is  that  the  entity  must 
be  independently  owned  and  operated. 
As  discussed  further  below,  we  could 
not  fully  apply  this  criterion,  and  our 
estimates  of  small  businesses  to  which 
the  amended  application  and  selection 
procedures  may  apply  may  be 
overinclusive  to  this  extent. 

15.  With  respect  to  applying  the 
revenue  cap,  the  SBA  has  defined 
"annual  receipts"  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
require  submission  of  financial  data 
from  licensees  that  we  could  use  in 
applying  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

16.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  affiliate  or  been 
acquired  as  an  affiliate  during  the 
applicable  averaging  period  for 
determining  annual  receipts,  the  annual 
receipts  in  determining  size  status 
include  the  receipts  of  both  firms.  13 
CFR  121.104(d)(1).  The  SBA  defines 
affiliation  in  13  CFR  121.103.  In  this 
context,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
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power  to  control  the  other,  or  a  third 
party  or  parties  controls  ot  has  the 
power  to  control  both.  13  CFR 
121.103(aXl).  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  ccmtractual 
relationships,  in  determining  whether 
affiliation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  television 
stations  were  affiliates  based  an  SBA's 
definitions,  we  relied  on  the  databases 
available  to  us  to  provide  us  with  that 
information. 

17.  Estimates  Based  on  Census  Data. 
The  rules  and  policies  adopted  in  the 
First  Report  and  Order  will  apply  to  the 
various  broadcast  and  secondary 
broadcast  services  and  to  ITFS.  The  SBA 
defines  a  television  broadcasting  station 
that  has  no  more  than  $10.5  million  in 
annual  receipts  as  a  small  business. 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number. 

18.  There  wCTe  1,509  television 
stations  operating  in  the  nation  in  1992. 
That  number  has  remained  fairly  steady 
as  indicated  by  the  approximately  1,590 
operating  television  broadcasting 
stations  in  the  naticHi  as  of  January  1999. 
For  1992,  the  number  of  television 
stations  that  produced  less  than  $10.0 
million  in  revenue  was  1,155 
establishments.  Thus,  of  the  1.590 
television  stations  approximately  77%, 
or  1,224,  of  those  stations  are 
considered  small  businesses.  As  of 
January  1999,  2136  low  jjovkrer 
television  stations  and  4921  television 
translator  stations  were  also  licensed, 
and  we  believe  the  vast  majority  of  these 
stations  are  small  businesses.  These 
estimates  may  overstate  the  number  of 
sm*H  entities  since  the  revenue  figures 
on  wkidi  they  are  based  da  not  include 
or  aggregate  revenues  from  non- 
television  affiliated  companies. 

19.  The  SBA  defines  a  radio 
broadcasting  staticHi  that  has  no  more 
tkan  $5  million  in  annual  receipts  as  a 
small  business.  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  Included  in  this 
industry  are  cemiBercia),  fetigious, 


educational  and  other  radio  stations. 
Radio  broadcasting  stations  that 
primarily  are  engaged  in  radio 
broadcasting  and  that  produce  radio 
program  materials  are  similarly 
included.  However,  radio  stations  that 
are  separate  establishments  and  are 
{Mrimarily  engaged  in  producing  radio 
program  material  are  classified  under 
mother  SIC  number.  The  1992  census 
indicates  that  96%  (5,861  of  6.127)  of 
radio  station  establishments  produced 
less  than  $5  million  in  revenue  in  1992. 
Official  Commission  records  indicate 
that  11.334  individual  radio  stations 
were  operating  in  1992.  As  of  January 
1999,  official  Commission  records 
indicate  that  12,496  radio  stations  were 
operating.  We  conclude  that  a  similarly 
high  percentage  (96%)  of  current  radio 
broadcasting  licensees  are  small  entities. 
As  of  January  1999,  there  were  also  3171 
FM  translator/booster  stations  licensed, 
and  we  believe  the  vast  majority  of  these 
stations  are  small  businesses.  These 
estimates  may  overstate  the  number  of 
small  entities  since  the  revenue  figures 
on  which  they  are  based  do  not  include 
or  aggregate  revenues  from  non-radio 
affiliated  companies. 

20.  In  addition,  there  are  presently 
2032  ITFS  hcensees.  All  but  100  of 
these  licenses  are  held  by  educational 
institutions.  Educational  institutions 
may  be  included  in  the  definition  of  a 
small  entity.  ITFS  is  a  non-pay,  non- 
commercial educational  microwave 
service  that,  depending  on  SBA 
categorization,  has.  as  small  entities, 
entities  generating  either  $10.5  million 
or  less,  or  $11.0  million  or  less,  in 
annual  receipts.  However,  we  do  not 
collect,  nor  are  we  aware  of  other 
collections  of,  annual  revenue  data  for 
ITFS  licensees.  Thus,  we  conclude  that 
up  to  1932  of  these  licensees  are  small 
entities. 

21.  Pending  and  Future  Applicants 
Affected  by  Rulemaking.  The  auction 
selection  procedures  set  forth  in  the 
First  Report  and  Order  will  affect 
(wnding  and  future  competing 
applicants  for  the  various  commercial 
broadcast  services  and  for  ITFS.  We 
estimate  that  there  are  currently 
pending  before  the  Commission  the 
following  mutually  exclusive 
appUcations:  (1)  approximately  620 
mutually  exclusive  applications  for  full 
power  commercial  radio  stations,  and 
165  competing  applications  for  fiill 
power  commercial  analog  television 
stations;  (2)  af^roximately  275  mutually 
exclusive  applications  for  low  (>ower 
television  stations  and  television 
translator  stations,  and  20  competing 
applications  for  FM  translator  stations; 
and  (3)  approximately  200  or  m(»e 
mutually  exclusive  applications  for 


ITFS  stations.  The  Commission  has  no 
data  on  file  as  to  whether  entities  with 
pending  permit  applications,  which  are 
subject  to  the  new  competitive  bidding 
selection  procedures  adopted  for  the 
broadcast  services,  meet  the  SBA's 
definition  of  a  small  business  concern. 
However,  we  conclude  that,  given  the 
smaller  size  of  the  markets  at  issue  in 
the  pending  applications,  most  of  the 
entities  with  pending  applications  for  a 
permit  to  construct  a  new  primary  or 
secondary  broadcast  station  are  small 
entities,^  as  defined  by  the  SBA  rules.  It 
is  not  possible,  at  this  time,  to  estimate 
the  number  of  markets  for  which 
mutually  exclusive  applications  will  be 
received,  nor  the  number  of  entities  that 
in  the  future  may  seek  a  construction 
permit  for  a  new  broadcast  station. 
Given  the  fact  that  fewer  new  stations 
(particularly  fewer  analog  television 
stations)  will  be  licensed  in  the  future 
and  that  these  stations  generally  will  be 
located  in  smaller,  more  rural  areas,  we 
conclude  that  most  of  the  entities 
applying  for  these  stations  will  be  small 
entities,  as  defined  by  the  SBA  rules. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

22.  The  Firsf  Report  and  Order 
adopted  a  number  of  rules  that  included 
reporting,  recordkeeping  and 
compliance  requirements.  These 
requirements  were  described  in  detail  in 
the  FRFA,  and  generally  remain 
unchanged  by  the  rule  amendments 
adopted  in  this  Memorandum  Opinion 
and  Order.  The  rules  adopted  in  this 
Memorandum  Opinion  and  Order  do 
amend  the  applicability  of  the  general 
auction  anti-collusion  rule  (see  47  CFR 
1.2105(c))  so  that  mutually  exclusive 
applicants  in  the  secondary  broadcast 
services  may  discuss  settlement  or  other 
means  of  resolving  their  mutual 
exclusivities  following  the  short-form 
application  filing  deadline.  The 
Memorandum  Opinion  and  Order  also 
amends  our  rules  to  clarify  that  certain 
owTiership  disclosure  requirements  set 
forth  in  Section  1.2112(a)  of  the  general 
Part  1  auction  rules  will  not  apply  to 
applicants  seeking  consent  to  assign  or 
transfer  control  of  broadcast 
construction  permits  or  licenses. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

23.  The  FRFA  described  in 
considerable  detail  the  steps  taken  in 
the  First  Report  and  Order  to  minimize 
significant  economic  impact  on  small 
entities  and  the  alternatives  considered. 
The  rule  amendments  adopted  in  this 
Memorandum  Opinion  and  Order 
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shoul  d  also  serve  to  minimize  the 
adver  se  impact  of  our  broadcast  auction 
rules  bn  small  entities.  First,  the 
Mem(^randum  Opinion  and  Order 
amends  the  applicability  of  the  general 
aucti(in  anti-collusion  rule  so  that 
competing  low  power  television, 
television  and  FM  translator,  and  ITFS 
applicants  will  have  an  opportunity  to 
settle  or  otherwise  resolve  their  mutual 
exclusivities  following  the  short-form 
appli(  ation  filing  deadline  (and  thereby 
avoid  the  need  to  go  to  auction). 
Second,  the  Memorandum  Opinion  and 
Order  refines  in  various  ways  the 
eUgibi  lity  standards  for  the  new  entrant 
biddijig  credit,  which  provides  a  tiered 
creditjfor  broadcast  auction  winning 
bidders  with  no,  or  very  few,  other  mass 
media  interests.  Third,  the 
Memapandum  Opinion  and  Order  also 
lengtUens  from  10  to  15  days  the  period 
for  tha  filing  of  petitions  to  deny  against 
the  long-form  applications  filed  by 
winnihg  bidders  in  the  secondary 
broadcast  services  and  in  ITFS.  Finally, 
the  Mfmorandum  Opinion  and  Order 
reduces  the  burden  on  all  broadcast 
appliaants  (including  small  businesses) 
seeking  consent  to  assign  or  transfer 
contnd  of  broadcast  c<mstruction 
permits  or  licenses  by  clarifying  that  the 
ownei^hip  disclosure  requirements  set 
forth  iii  Section  1.2112(a)  of  the  general 
auctic^  rules  are  not  applicable  to  such 
transactions. 

Repon  to  Congress 

24,  the  Commission  will  send  a  copy 
of  the  hfemorandum  Opinion  and 
Orderl  including  this  Supplemental 
FRFA.  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regul^ory  Enforcement  Fairness  Act  of 
1996.  See  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  erf  the  Memorandum  Opinion  and 
Order,,  including  the  Supplmnental 
FRFA.  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Autl^ority  for  issuance  of  this 
Memotandum  Opinion  and  Order  is 
contained  in  Sections  4(i)  and  (j),  301, 
303(f).  303(g),  303(h),  303(j),  303(r), 
307(c).  308(b).  309(j).  309(1)  and  403  of 
the  Cofnmunications  Act  of  1934,  as 
amencled,  47  U.S.C.  154(i),  154(j),  301, 
303(f),  303(g).  303(h),  303(j).  303(r), 
307(c)j  3G8(b),  309(j).  309(1)  and  403. 

List  ofjSabiects  in  47  CFR  Parts  73  and 
74 

Radj  0  broadcasting.  Reporting  and 
recordkeeping  requirements.  Television 
broadcasting. 


Federal  Communications  Commission. 

Magalie  Romaji  Solas. 

Secretary. 

Rule  Changes 

Parts  73  and  74  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PAFTT  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

2.  Section  73.5002  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

f  73.5002    Bidding  application  and 
cartiflcatlon  procedures;  prohibition  of 
collusion. 

***** 

(c)  Applicants  in  all  broadcast  service 
or  ITFS  auctions  will  be  subject  to  the 
provisions  of  §  1.2105(b)  of  this  chapter 
regarding  the  modification  and 
dismissal  of  their  short-form 
applications.  Notwithstanding  the 
general  applicability  of  §  1.2105(b)  of 
this  chapter  to  broadcast  and  ITFS 
auctions,  the  following  applicants  will 
be  permitted  to  resolve  their  mutual 
exclusivities  by  making  amendments  to 
their  engineering  submissions  following 
the  filing  of  their  short-form 
applications: 

11)  applicants  for  all  broadcast 
services  and  ITFS  who  file  major 
modification  applications  that  are 
mutually  exclusive  with  each  other; 

(2)  applicants  for  all  broadcast 
services  and  ITFS  who  file  major 
modification  and  new  station 
applications  that  are  mutually  exclusive 
with  each  other;  or 

(3)  apphcants  for  the  secondary 
broadcast  services  and  ITFS  who  file 
appUcations  for  new  stations  that  are 
mutually  exclusive  with  each  other. 

(d)  The  prohibition  of  collusion  set 
forth  in  §  1.2105(c)  of  this  chpater, 
which  becomes  effective  upon  the  filing 
of  short-form  applications,  shall  apply 
to  all  broadcast  service  or  ITFS  auctions. 
Notwithstanding  the  general 
applicabihty  of  §  1 .2105(c)  of  this 
chapter  to  broadcast  and  ITFS  auctions, 
the  following  applicants  will  be 
permitted  to  resolve  their  mutual 
exclusivities  by  means  of  engineering 
solutions  or  settlements  during  a  limited 
period  after  the  filing  of  short- form 
applications,  as  further  specified  by 
Conunission  public  notices: 

(1)  applicants  for  all  broadcast 
services  and  ITFS  who  file  major 
modification  applications  that  are 
mutually  exclusive  with  each  other; 


(2)  applicants  for  all  broadcast 
services  and  ITFS  who  file  major 
modification  and  new  station 
applications  that  are  mutiially  exclusive 
with  each  other;  or 

(3)  applicants  for  the  secondary 
broadcast  services  and  ITFS  who  file 
appUcations  for  new  stations  that  are 
mutually  exclusive  with  each  other. 

3.  Section  73.5006  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

S  73.5006    Filing  of  petitions  to  deny 
against  long-form  applications. 

***** 

(b)  Within  ten  (10)  days  following  the 
issuance  of  a  public  notice  annoimcing 
that  a  long-form  application  for  an  AM, 
FM  or  television  construction  permit 
has  been  accepted  for  filing,  petitions  to 
deny  that  application  may  be  filed. 
Within  fifteen  (15)  days  following  the 
issuance  of  a  public  notice  announcing 
that  a  long-form  application  for  a  low 
power  television,  television  translator  or 
FM  translator  construction  permit  or 
FITS  license  has  been  accepted  for 
filing,  petitions  to  deny  that  application 
may  be  filed.  Any  such  petitions  must 
contain  allegations  of  fact  supported  by 
affidavit  of  a  person  or  persons  with 
personal  knowledge  thereof. 

(c)  An  applicant  may  file  an 
opposition  to  any  petition  to  deny,  and 
the  petitioner  a  reply  to  such 
opposition.  Allegations  of  fact  or  denials 
thereof  must  be  supported  by  affidavit 
of  a  person  or  persons  with  personal 
knowledge  thereof.  In  the  AM,  FM  and 
television  broadcast  services,  the  time 
for  filing  such  oppositions  shall  be  five 
(5)  days  from  the  filing  date  for  petitions 
to  deny,  and  the  time  for  filing  replies 
shall  be  five  (5)  days  fi-om  the  filing  date 
for  oppositions.  In  the  low  power 
television,  television  translator  and  FM 
translator  broadcast  services  and  in 
ITFS,  the  time  for  filing  such 
oppositions  shall  be  fifteen  (15)  days 
from  the  filing  date  for  petitions  to 
deny,  and  the  time  for  filing  repUes 
shall  be  ten  (10)  days  from  the  filing 
date  for  oppositions. 
***** 

4.  Section  73.5007  is  revised  to  read 
as  follows: 

§73.5007    Dsslgnatad  entity  provisions. 

(a)  New  entrant  bidding  credit.  A 
winning  bidder  that  qualifies  as  a  "new 
entrant"  may  use  a  bidding  credit  to 
lower  the  cost  of  its  winning  bid  on  any 
broadcast  construction  permit.  Any 
winning  bidder  claiming  new  entrant 
status  must  have  de  facto,  as  well  as  de 
jure,  control  of  the  entity  utilizing  the 
bidding  credit.  A  thirty-five  (35)  percent 
bidding  credit  will  be  given  to  a 
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winning  bidder  if  it,  and/or  any 
individual  or  entity  with  an  attributable 
interest  in  the  winning  Indder,  have  no 
attributable  interest  in  any  other  media 
of  mass  conunimications,  as  defined  in 
§  73.5008.  A  twenty-five  (25)  percent 
bidding  credit  will  be  given  to  a 
winning  bidder  if  it,  and/or  any 
individual  or  entity  with  an  attributable 
interest  in  the  winning  bidder,  have  an 
attributable  interest  in  no  more  than 
three  mass  media  facilities.  No  bidding 
credit  will  be  given  if  any  of  the 
commonly  owned  mass  media  facifities 
serve  the  same  area  as  the  proposed 
broadcast  or  secondary  broadcast 
station,  or  if  the  wiiming  bidder,  and/or 
any  individual  or  entity  with  an 
attributable  interest  in  the  winning 
bidder,  have  attributable  interests  in 
more  than  three  mass  media  facilities. 
Attributable  interests  held  by  a  winning 
bidder  in  existing  low  power  television, 
television  translator  or  FTvI  translator 
facilities  will  not  be  counted  among  the 
bidder's  other  mass  media  interests  in 
determining  eUgibility  for  a  bidding 
credit. 

(b)  The  new  entrant  bidding  credit  is 
not  available  to  a  winning  bidder  if  it, 
and/or  any  individual  or  entity  with  an 
attributable  interest  in  the  winning 
bidder,  have  an  attributable  interest  in 
any  existing  media  of  mass 
commimications  in  the  same  area  as  the 
proposed  broadcast  or  secondary 
broadcast  facility. 

(1)  Any  existing  media  of  mass 
communications  will  be  considered  in 
the  "same  area"  as  a  proposed  broadcast 
or  secondary  broadcast  faciUty  if  the 
relevant  defined  service  areas  of  the 
existing  mass  media  facilities  partially 
overlap,  or  are  partially  overlapped  by, 
the  proposed  broadcast  or  secondary 
broadcast  faciUty's  relevant  contour. 

(2)  For  purposes  of  determining 
whether  any  existing  media  of  mass 
communications  is  in  the  "same  area" 
as  a  proposed  broadcast  or  secondary 
broadcast  facility,  the  relevant  defined 
service  areas  of  the  existing  mass  media 
faciUties  shall  be  as  follows: 

(i)  AM  broadcast  station — ^principal 
commimity  contour  (see 
§  73.3555(a)(4)m); 

(ii)  FM  broadcast  station — principal 
community  contour  (see 
§  73.3555(a){4)(i)): 

(iii)  Television  broadcast  station — 
television  duopoly  contour  (see 
§  73.3555(b)); 

(iv)  Cable  television  system — the 
fi-anchised  community  of  a  cable 
system; 

(v)  Daily  newspaper — community  of 
publication;  and 

(vi)  Multipoint  Distribution  Service 
station — protected  service  area  (see 
§§  21.902(d)  or  21.933  of  this  chapter). 

(3)  For  purposes  of  determining 
whether  a  proposed  broadcast  or 


secondary  broadcast  facility  is  in  the 
"same  area"  as  an  existing  mass  media 
faciUty,  the  relevant  contours  of  the 
proposed  broadcast  or  secondary 
broadcast  faciUty  shall  be  as  follows: 

(i)  AM  broadcast  station — principal 
community  contoiu*  (see 
§73.3555(a)(4)(i)); 

(ii)  FM  broadcast  station — principal 
commimity  contour  (see 
§  73.3555(a)(4)(i)); 

(iii)  FM  translator  station — predicted, 
protected  contour  (see  §  74.1204(a)  of 
this  chapter); 

(iv)  Television  broadcast  station — 
television  duopoly  contour  (see 
§  73.3555(b)):  and 

(v)  Low  power  television  or  television 
translator  station — predicted,  protected 
contour  (see  §  74.707(a)  of  this  chapter). 

(c)  Unjust  enrichment.  If  a  Ucensee  or 
permittee  that  utilizes  a  new  entrant 
bidding  credit  under  this  subsection 
seeks  to  assign  or  transfer  control  of  its 
hcense  or  construction  permit  to  an 
entity  not  meeting  the  eligibility  criteria 
for  the  bidding  credit,  the  licensee  or 
permittee  must  reimburse  the  U.S. 
Government  for  the  amount  of  the 
bidding  credit,  plus  interest  based  on 
the  rate  for  ten-year  U.S.  Treasury 
obUgations  appUcable  on  the  date  the 
construction  permit  was  originally 
granted,  as  a  condition  of  Commission 
approval  of  the  assignment  or  transfer. 
If  a  licensee  or  permittee  that  utilizes  a 
new  entrant  bidding  credit  seeks  to 
assign  or  transfer  control  of  a  license  or 
construction  permit  to  an  entity  that  is 
eUgible  for  a  lower  bidding  credit,  the 
difference  between  the  bidding  credit 
obtained  by  the  assigning  party  and  the 
bidding  credit  for  which  the  acquiring 
party  would  quaUfy,  plus  interest  based 
on  the  rate  tor  ten-year  U.S.  Treasury 
obUgations  appUcable  on  the  date  the 
construction  permit  was  originaUy 
granted,  must  be  paid  to  the  U.S. 
Government  as  a  condition  of 
Commission  approval  of  the  assignment 
or  transfer.  The  amount  of  the 
reimbursement  payments  will  be 
reduced  over  time.  An  assignment  or 
transfer  in  the  first  two  years  after 
issuance  of  the  construction  permit  to 
the  winning  bidder  will  result  in  a 
forfeiture  of  one  hundred  (100)  percent 
of  the  value  of  the  bidding  credit;  during 
year  three,  of  seventy-five  (75)  percent 
of  the  value  of  the  bidding  credit;  in 
year  four,  of  fifty  (50)  percent;  in  year 
five,  twenty-five  (25)  percent;  and 
thereafter,  no  payment.  If  a  Ucensee  or 
permittee  who  utiUzed  a  new  entrant 
bidding  credit  in  obtaining  a  broadcast 
Ucense  or  construction  permit  acquires 
within  this  five-year  reimbursement 
period  an  additional  broadcast  faciUty 
or  faciUties,  such  that  the  Ucensee  or 
permittee  would  not  have  been  eUgible 
for  the  new  entrant  credit,  the  Ucensee 


or  permittee  will  generaUy  not  be 
required  to  reimburse  the  U.S. 
Government  for  the  amount  of  the 
bidding  credit. 

5.  Section  73.5008  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§73.5006    Definitions  app«icab(e  tor 
deslgnatMl  entity  provisions. 

***** 

(b)  A  medium  of  mass 
communications  means  a  daily 
newspaper;  a  cable  television  system;  or 
a  Ucense  or  construction  permit  for  a 
television  broadcast  station,  an  AM  or 
FM  broadcast  station,  a  direct  broadcast 
satellite  transponder,  or  a  Multif>oint 
Distribution  Service  station. 

(c)  An  attributable  interest  in  a 
winning  bidder  or  in  a  medium  of  mass 
conununications  shall  be  determined  in 
accordance  with  §  73.3555  and  Note  2. 

6.  Section  73.5009  is  revised  to  read 
as  follows: 

f  73.5009    Assignment  or  transfer  of 
control. 

The  reporting  requirement  contained 
in  §  1 .21 1 1  (a)  of  this  chapter  shall  apply 
to  an  appUcant  seeking  approval  for  a 
transfer  of  control  or  assignment  of  a 
broadcast  construction  permit  or  Ucense 
within  three  years  of  receiving  such 
permit  or  hcense  by  means  of 
competitive  bidding. 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

7.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C  1&4.  303,  307,  and 
554. 

8.  Section  74.912  is  revised  to  read  as 
follows: 

§74.912    Petitions  to  deny. 

(a)  Petitions  to  deny  against  the  long- 
form  appUcations  filed  by  wiiming 
bidders  in  ITFS  auctions  must  be  filed 
in  accordance  with  §  73.5006  of  this 
chapter.  Petitions  to  deny  against 
appUcations  for  transfers  of  control  of 
ITFS  Ucensees,  or  for  assignments  of 
ITFS  station  Ucenses,  must  be  filed  not 
later  than  30  days  after  issuance  of  a 
pubUc  notice  of  the  acceptance  for  filing 
of  the  transfer  or  assignment 
appUcation.  In  the  case  of  applications 
for  renewal  of  Ucense,  petitions  to  deny 
may  be  filed  after  the  issuance  of  a 
public  notice  of  acceptance  for  filing  of 
the  applications  and  up  until  the  first 
day  of  the  last  fuU  calendar  month  of 
the  expiring  Ucense  term.  Any  party  in 
interest  may  file  a  petition  to  deny  any 
notification  regarding  a  low  power  ITFS 
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signal  booster  station,  within  the  60  day 
perioc  provided  for  in  §  74.985(e). 

(b)  The  applicant  or  notifier  may  file 
an  opf  osition  to  any  petition  to  deny, 
and  tils  petitioner  a  reply  to  such 
opposition  in  which  allegations  of  fact 
or  denjials  thereof  shall  be  supported  by 
affidavit  of  a  person  or  persons  with 
personal  knowledge  thereof.  Except 
with  regard  to  petitions  to  deny  against 
the  long-form  applications  of  ITFS 
auction  winners,  the  times  for  filing 
such  oppositions  and  replies  shall  be 
those  ]>rovided  in  §  1.45  of  this  chapter. 

|FR  D<4.  9»-11503  Filed  5-6-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFIjt  Part  213 

[DFARS  Case  98-0031] 

Defenu  Federal  Acquisition 
Regulation  Supplement;  Applicability 
of  Buy  American  Clauses  to  Simplified 
Acquisitions 

AGENCY:  Department  of  Defense  (DoD). 
ACT10n|  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquiation  Regulation  Supplement 
(DFARS)  to  clarify  the  use  of  contract 
clauses  that  implement  the  Buy 
American  Act.  The  rule  applies  to 
acquisitions  that  use  the  Federal 
Acquisition  Regulation  (FAR)  clause 
containing  a  list  of  clauses  that  most 
commonly  apply  to  simplified 
acquisitions. 

EFFECTIVE  DATE:  May  7,  1999. 
EFFECTIVE  DATES:  Ms.  Amy  WilUams, 
Defensi  Acquisition  Regulations 
Counci,  PDUSD  (A&T)  DP  (DAR),  IMD 
3D139.  3062  Defense  Pentagon, 
Washiijgton,  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-03B0.  Please  cite  DFARS  Case  98- 
D031. 

SUPPLEJyiENTARY  INFORMATION: 
A.  Background 

This  final  rule  revises  DFARS 
213.30;  :-5  to  clarify  that,  when  using 
the  clai  ise  at  FAR  52.213-4,  Terms  and 
Condit:  ons-Simplified  Acquisitions 
(Other  jThan  Commercial  Items),  the 
contraqting  officer  must  delete  the 
referen  :e  to  the  clause  at  FAR  52.225- 
3,  Buy  American  Act-Supplies.  In 
accordance  with  DFARS  225.109(d),  the 
clause  lit  FAR  52.225-3  does  not  apply 
to  DoD,  This  rule  instead  requires  the 
contrac  ting  officer  to  use  the 


appropriate  Buy  American  Act  clause 
prescribed  by  the  DFARS. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  98- 
D031. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Fart  213 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  213  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  213  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  213— SIMPLIFIED  ACQUISITION 
PROCEDURES 

2.  Section  213.302-5  is  revised  to  read 
as  follows: 

§213.302-6    Clauses. 

(a)  Use  the  clause  at  252.243-7001, 
Pricing  of  Contract  Modifications,  in  all 
bilateral  purchase  orders. 

(d)  When  using  the  clause  at  FAR 
52.213-4,  delete  the  reference  to  the 
clause  at  FAR  52.225-3,  Buy  American 
Act-Supplies.  Instead,  if  the  Buy 
American  Act  applies  to  the  acquisition, 
use  the  clause  at — 

(i)  252.225-7001,  Buy  American  Act 
and  Balance  of  Pajmients  Program,  as 
prescribed  at  225.109(d);  or 

(ii)  252.225-7036,  Buy  American  Act- 
North  American  Free  Trade  Agreement 
Implementation  Act-Balance  of 
Payments  Program,  as  prescribed  at 
225.408(a)(vi). 

(PR  Doc.  99-11549  Filed  5-6-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 
[DFARS  Case  98-031 0] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Para-Aramid 
Fibers  and  Yams 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  permit  the  procurement  of 
articles  containing  para-aramid  fibers 
and  yams  manufactured  in  the 
Netherlands.  This  rule  finalizes  the 
interim  rule  that  was  published  in  the 
Federal  Register  on  January  15, 1999,  to 
implement  Section  807  of  the  Strom 
Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999. 
EFFECTIVE  DATE:  May  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  Defense  Acquisition 
Regulations  Council,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  EX]  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  98- 
D310. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  interim  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  at  64  FR  2599  on  January  15, 
1999.  The  rule  implemented  Section 
807  of  the  Strom  Thurmond  National 
Defense  Authorization  Act  for  Fiscal 
Year  1999  (Public  Law  105-261). 
Section  807  provides  that  the  Secretary 
of  Defense  may  waive  the  foreign  source 
restrictions  for  para-aramid  fibers  and 
yams  under  certain  conditions.  The 
Secretary  of  Defense  delegated  this 
waiver  authority  to  the  Under  Secretary 
of  Defense  (Acquisition  and 
Technology).  On  Febmary  12, 1999,  the 
Under  Secretary  of  Defense  (Acquisition 
and  Technology)  issued  a  determination 
authorizing  the  procurement  of  articles 
containing  para-aramid  fibers  and  yams 
manufactured  in  the  Netherlands. 
Synthetic  fabric  containing  the  para- 
aramid  fibers  and  yams  still  must  be 
manufactured  in  the  United  States. 

Three  sources  submitted  comments  in 
response  to  the  interim  mle.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 
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B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601.  et.  seq., 
because  the  only  known  U.S. 
manufacturer  of  para-aramid  fibers  and 
yams  is  DuPont,  which  is  a  large 
business  concern. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
imder  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Interim  Rule  Adopted  as  Final  With 
Changes 

Accordingly,  the  interim  rule 
amending  48  CFR  Parts  225  and  252, 
which  was  pubhshed  at  64  FR  2599  on 
January  15.  1999,  is  adopted  as  a  final 
rule  with  the  following  changes: 

1.  The  authority  citation  for  48  CFR 
Parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7002-2  is  amended  by 
revising  paragraph  (j)  and  removing 
paragraph  (k).  The  revised  text  reads  as 
follows: 

§225.7002-2    Exceptions. 

***** 

(j)  Purchases  of  fibers  and  yams  that 
are  for  use  in  synthetic  fabric  or  coated 
synthetic  fabric  (but  not  the  purchase  of 
the  synthetic  or  coated  synthetic  fabric 
itself),  if— 

(1)  The  fabric  is  to  be  used  as  a 
component  of  an  end  item  that  is  not  a 
textile  product.  Examples  of  textile 
products,  made  in  whole  or  in  part  of 
fabric,  include — 

(i)  Draperies,  floor  coverings, 
furnishings,  and  bedding  (Federal 
Supply  Group  72,  Household  and 
Commercial  Furnishings  and 
Appliances); 

(ii)  Items  made  in  whole  or  in  part  of 
fabric  in  Federal  Supply  Group  83, 
Textile/leather/furs/apparel/ findings/ 
tents/flags,  or  Federal  Supply  Group  84, 
Clothing,  Individual  Equipment  and 
Insignia; 


(iii)  Upholstered  seats  (whether  for 
household,  office,  or  other  use);  and 

(iv)  Parachutes  (Federal  Supply  Class 
1670);  or 

(2)  The  fibers  and  yams  are  para- 
aramid  fibers  and  yams  manufactured 
in — 

(i)  The  Netherlands;  or 

(ii)  Another  qualifying  country  (see 
225.872)  if  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
makes  a  determination  in  accordance 
with  section  807  of  Pub.  L.  105-261 
that— 

(A)  Procuring  articles  that  contain 
only  para-aramid  fibers  and  yams 
manufactured  fi-om  suppliers  within  the 
United  States  or  its  possessions  would 
result  in  sole  source  contracts  or 
subcontracts  for  the  supply  of  such 
para-aramid  fibers  and  yams; 

(B)  Such  sole  source  contracts  or 
subcontracts  would  not  be  in  the  best 
interest  of  the  Government  or  consistent 
with  the  objectives  of  the  Competition 
in  Contracting  Act  (10  U.S.C.  2304);  and 

(C)  The  qualifying  country  permits 
U.S.  firms  that  manufacture  para-aramid 
fibers  and  yams  to  compete  with  foreign 
films  for  the  sale  of  para-aramid  fibers 
and  yams  in  that  country. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.225-7012  is  amended 
by  revising  the  clause  date  and 
paragraphs  (b)(3)  and  (b)(4),  and  by 
removing  paragraph  (b)(5).  The  revised 
text  reads  as  follows: 

252.225-701 2    Preference  for  Certain 
Domestic  Commodities. 


Prefierence  for  Certain  Domestic 
Commodities  (May  1999) 

***** 

(b)*  •  * 

(3)  To  chemical  warfare  protective  clothing 
produced  in  the  countries  listed  in 
subsection  225.872-1  of  the  Defense  FAR 
Supplement;  or 

(4)  To  fibers  and  yams  that  are  for  use  in 
synthetic  fabric  or  coated  synthetic  fabric 
(but  does  apply  to  the  synthetic  or  coated 
synthetic  fabric  itself),  if — 

(i)  The  fabric  is  to  be  used  as  a  component 
of  an  end  item  that  is  not  a  textile  product. 
Examples  of  textile  products,  made  in  whole 
or  in  p>art  of  fabric,  include — 

(a)  Draperies,  floor  coverings,  furnishings, 
and  bedding  (Federal  Supply  Group  72, 
Household  and  Commercial  Furnishings  and 
Appliances); 

(B)  Items  made  in  whole  or  in  part  of  fabric 
in  Federal  Supply  Group  83,  Textile/leather/ 
furs/apparel/^ndings/tents/flags,  or  Federal 
Supply  Group  84,  Clothing,  Individual 
Equipment  and  Insignia; 

(C)  Upholstered  seats  (whether  for 
household,  office,  or  other  use);  and 


(D)  Parachutes  (Federal  Supply  Class 
1670);  or 

(ii)  The  fibers  and  yams  are  para-aramid 
fibers  and  yams  manufactured  in  the 
Netherlands. 
(End  of  clause) 
[FR  Doc.  99-11550  Filed  5-6-99;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 
[DFARS  Case  96-D016] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Antiterrorism 
Training 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  mle. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  adopting  as  final, 
without  change,  the  interim  rule 
published  in  the  Federal  Register  on 
June  11, 1998,  that  amended  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  add  guidance 
pertaining  to  DoD  antiterrorism/force 
protection  policy.  The  rule  requires  DoD 
contractors  and  their  subcontractors  to 
take  appropriate  security  precautions 
when  performing  or  traveling  outside 
the  United  States. 
EFFECTIVE  DATE:  May  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Rider,  Defense  Acquisition 
Regulations  Council,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  96- 
D016. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  interim  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  at  63  FR  31963  on  June  1 1 , 
1998.  The  mle  added  a  new  DFARS 
subpart  and  a  new  contract  clause 
pertaining  to  antiterrorism/force 
protection  poficy  for  DoD  contracts  that 
require  performance  or  travel  outside 
the  United  States.  No  comments  were 
received  in  response  to  the  interim  mle. 
The  interim  mle  is  converted  to  a  final 
rule  without  change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
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T^lexi  jility  Act,  5  U  S.C.  601,  et  seq., 
because  the  mle  applies  only  to 
conti  acts  that  require  performance  or 
trave  outside  the  United  States,  and  any 
costs  related  to  compliance  with  the 
rule  !  hould  be  included  in  the  contract 
price 

C.  Pa  jerwork  Reduction  Act 

Thi  >  Paperwork  Reduction  Act  does 
not  a  )ply  because  the  rule  does  not 
cont^n  any  information  collection 


requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 
Ntichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Interim  Rule  Adopted  as  Final 
Without  Change. 


PART  225— FOREIGN  ACQUISITION. 
AND  PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Accordingly,  the  interim  rule 
amending  48  CFR  Parts  225  and  252, 
which  was  published  at  63  FR  31936  on 
June  11, 1998,  is  adopted  as  a  final  rule 
without  change. 

[FR  Doc.  99-11548  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  5000-04-M 


Proposed  Rules 


Federal  Register 

Vol.  64.  No.  88 
Friday,  May  7,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1.  2,  7,  9.  50,  51.  52.  60, 
62.  72.  75.76, 100,  and  110 

RIN  3150-AG07 

Electronic  Availability  of  NRC  Public 
Records  and  Ending  of  NRC  Local 
Public  Document  Room  Program 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing 
amendments  to  its  regulations  Oiat 
would  reflect  a  change  in  the  way  its 
records  are  made  available  to  the  public. 
The  amendments  are  intended  to  reflect 
the  NRC's  decision  to  implement  a  new 
document  management  system  that 
would  permit  the  electronic  storage, 
retrieval,  and  on-line  ordering  of 
publicly  available  NRC  official  records 
through  the  NRC  Web  site. 
DATES:  Submit  comments  by  June  21, 
1999.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemaking  and 
Adjudications  staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/www.nrc.gov).  This  site  provides  the 
capability  to  upload  conmients  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  web 
site,  contact  Ms.  Carol  Gallagher,  (301) 
415-5905  (email:  CAG@nrc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  A.  Powell,  Chief,  Information 
Services  Branch.  Information 


Management  Division,  Office  of  the 
Chief  Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001,  telephone  (301)  415- 
6527,  email:  RAPl@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  is 
proposing  to  amend  its  regulations  to 
reflect  the  use  of  a  new  electronic  record 
keeping  system  for  NRC  records.  The 
NRC  is  establishing  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  to  provide  for  the 
electronic  submission,  storage,  and 
retrieval  of  NRC  official  records.  When 
ADAMS  becomes  operational,  any  NRC 
official  records  that  are  normally 
publicly  available  under  the 
Commission's  regulations  will  be 
available  electronically  through 
ADAMS.  The  regulations  governing 
which  records  are  publicly  available 
will  be  unaffected  by  this  proposed  rule. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov, 
(the  Electronic  Reading  Room). 

When  ADAMS  becomes  operational, 
NRC  intends  to  discontinue  furnishing 
paper  and  microfiche  copies  of  its 
publicly  available  records  to  the  NRC 
Public  Document  Room  (PDR),  located 
in  Washington,  D.C,  and  the  Local 
Public  Document  Rooms  (LPDRs), 
located  near  nuclear  power  plants  and 
other  nuclear  facilities.  Under  ADAMS, 
NRC  would  initially  begin  making 
available  electronically  through  the 
Electronic  Reading  Room  on  the  NRC 
Internet  Web  site,  imaged  copies  of  its 
newly  received  and  created  publicly 
available  official  records  that  are  in 
paper  form.  However,  ultimately,  NRC's 
newly  created  official  records  will  all  be 
stored  in  ADAMS  only  in  electronic 
form,  and  NRC  will  maintain  only  its 
pre- ADAMS  records  as  paper  copies. 
Because  of  budget  constraints  and  the 
improved  access  to  newly  received  and 
created  records  via  the  NRC  Web  site 
under  ADAMS,  the  Commission 
decided  to  discontinue  funding  of  the 
LPDR  program  beyond  Fiscal  Year  1999. 

Although  the  Commission  has  already 
made  a  decision  to  eliminate  the  LPDRs 
because  of  the  future  electronic 
availabihty  of  these  records,  the 
Commission  is  soliciting  comment 
through  this  proposed  rule  to  clarify  any 
questions  regarding  the  time  and 
process  for  the  electronic  availability  of 


records  and  to  identify  any  potential 
unique  situations  where  the  electronic 
availability  of  records  may  not  provide 
adequate  records  availability. 

The  NRC  currently  maintains  86 
LPDRs  in  the  vicinity  of  nuclear  reactor 
and  materials  licensees:  72  support 
power  reactors;  2  support  gaseous 
diffusion  plants;  3  support  high-level 
waste  repositories;  and  the  remaining  9 
support  fuel-cycle,  low-level  waste,  and 
other  facilities.  A  survey  of  the  facilities 
where  LPDRs  are  currently  located 
revealed  that  all  but  six  now  provide,  or 
will  provide  Internet  access  to  its 
patrons  by  the  end  of  1999. 
Additionally,  although  NRC  plans  to 
discontinue  the  LPDR  program,  it  plans 
to  offer  each  of  the  current  LPDR 
libraries  the  opportunity  to  keep  their 
current  LPDR  document  collections  so 
the  pre- ADAMS  LPDR  collections  can 
continue  to  be  available  in  the  local 
communities.  The  decision  to  accept 
this  offer  to  transfer  ownership  of  these 
collections  and  the  length  of  time  they 
will  be  maintained  will  be  at  the  sole 
discretion  of  each  library. 

ADAMS  will  provide  the  following 
added  benefits  that  should  preclude  or 
minimize  any  public  concerns  regarding 
the  impact  from  discontinuing  the  LPDR 
program: 

1.  ADAMS  Internet  access  will 
provide  access  to  new  records  in  full 
text  and  image. 

2.  ADAMS  will  provide  an  improved 
electronic  search  capability.  Under  the 
existing  system,  only  the  bibliographic 
indexes  and  abstracts  for  most  records 
are  available  from  the  online  BRS  and 
NUDOCS. 

3.  Some  new  records  will  be  available 
to  the  public  within  days  instead  of  the 
two  weeks  or  longer  it  now  takes  for 
LPDRs  to  receive Ynicrofiche  or  paper 
copies  of  new  accessions. 

4.  Internet  public  access  to  the  NRC 
Web  site  will  provide  direct  access  to  a 
much  broader  range  of  the  public  than 
just  to  those  who,  because  of  their  close 
proximity,  have  access  to  the  PDR  and 
LPDRs. 

The  NRC  PDR  would  still  keep  pre- 
ADAMS  paper  and  microfiche  records 
on  site  and  available  to  the  pubUc  for 
viewing  and  copying.  The  PDR  would 
also  have  computer  terminals  available 
for  the  public  to  access  new  documents 
on  the  NRC  Web  site.  The  public  would 
still  be  able  to  obtain  paper  copies  of 
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new  glectronic  records  by  printing  them 
from  I  he  NRC  Internet  Web  site,  by 
order  ng  them  for  a  fee  from  the  PDR 
direct  ly  from  the  NRC  Web  site,  or  by 
using  current  ordering  methods.  The 
current  methods  are:  in-person  at  the 
PDR,  nail,  e-mail,  fax  or  by  calling  the 
PDR  I  eference  Services  on  the  toll-free 
800  telephone  number.  Bibliographic 
descri  ptions  of  documents  currently 
identi  led  in  the  PDR's  Bibliographic 
Retriei'al  System  (BRS)  and  in  NUDOCS 
will  b  s  posted  on  the  NRC  Web  site. 
This  \  rould  also  allow  the  public  to 
order  :opies  of  pre- ADAMS  paper  and 
micro  Iche  records.  The  public  would 
also  h  ive  access  to  the  NRC  Web  site 
from  c  ny  computer  with  Internet  access, 
and  would  be  able  to  download  the 
recorc  s  to  the  computer  they  are  using 
for  pr  nting  or  other  supported 
functi  Dns. 

Bee  luse  records  would  be  released 
electronically  to  the  public  rather  than 
in  paper  or  microfiche,  this  rule  would 
amen<  the  regulations  in  10  CFR  parts 
1,  2,  7  9,  50,  51.  52,  60.  62.  72.  75,  76, 
100,  a  id  110  to  reflect  the  manner  in 
which  these  records  would  be  made 
public  ly  available. 

To  I  Bflect  the  anticipated 
discor  tinuance  of  NRC  support  of 
librariss  serving  as  LPDRs,  references  to 
NRC  I  PDRs  would  be  deleted  in  10  CFR 
2.123'  (a)(l)(ii),  and  (b);  9.35  (b)  and  (e); 
50.30(a)(5);  part  50,  appendix  Q,  section 
4;  51.:  20;  part  52,  appendix  O,  section 
5;  pari  52,  appendix  Q,  section  4,  and 
76.37(3). 

In  a  Idition,  several  other  minor 
confoi  mlng  changes  would  be  made. 
The  diifmition  of  the  PDR  in  10  CFR  2.4, 
60.2,  and  110.2  is  now  in  a  new 
paragraph  and  would  be  revised  to 
reflect  that  records  newly  created  or 
receiv  id  since  the  implementation  of 
ADA\  [S  that  are  publicly  available  are 
now  a  mailable  in  the  PDR  in  electronic 
form  f  )r  inspection  and  copying,  and 
that  c<  pies  can  be  ordered  from  the 
PDR.  i  L  new  paragraph  would  define  the 
NRC  V  /eb  site  as  the  Internet  location 
where  NRC  records  are  made  available 
for  pu  )lic  inspection  and  copying  and 
that  the  public  can  also  order  copies  of 
documents  from  the  PDR  through  the 
NRC  V/eb  site. 

Section  9.2(a)  would  be  revised  to 
delete  the  reference  to  the  availability  of 
record  s  on  48x  microfiche  through  the 
Natioi  al  Technical  Information  Service 
(NTIS  .  When  NRC  begins  making  its 
records  available  from  the  NRC  Web 
site,  m  icrofiche  copies  will  no  longer  be 
produced.  The  address  for  the  NTIS  and 
a  statement  that  certain  listed 
docun  lents  can  be  ordered  from  the 
NTIS  Would  be  added  to  §  9.21(a). 


Section  9.21(d)  would  be  deleted 
because  the  publication  Title  List  of 
Documents  Made  Publicly  Available, 
NUREG-0540,  will  no  longer  be 
published.  Section  9.21(e)  would  be 
revised  to  show  that  only  the  published 
versions  of  final  opinions  and  orders, 
referred  to  in  §  9.2(c)(1),  are  available 
from  the  NTIS  in  the  publication. 
Nuclear  Regulatory  Issuances  (NUREG- 
0750).  The  reference  to  interpretations 
in  §  9.21(c)(2)  would  be  deleted  because 
they  are  not  available  from  NTIS. 

Section  9.23(a)(2)  would  be  deleted 
because  it  repeats  information  included 
in  the  revised  §  9.21(a).  Section  51.123 
(a)  and  (b)  would  be  revised  to  reflect 
the  correct  address  where  requests  for 
draft  environmental  impact  statements 
and  draft  findings  of  no  significant 
hazard  can  be  submitted. 

Changes  would  be  made  in  several 
sections  to  reflect  the  correct  name  of 
the  NRC  PDR.  In  addition,  several 
misspelling  corrections  would  be  made. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1,  1998,  entitled,  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Federal  government's  writing  be  in 
plain  language.  The  NRC  requests 
comments  on  this  proposed  rule 
specifically  with  respect  to  the  clarity 
and  effectiveness  of  the  language  used. 
Comments  should  be  sent  to  the  address 
listed  above. 

Environmental  Impact — Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)  (1)  and  (2).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0043,  3150- 
0011,  3150-0021,  3150-0151,  3150- 
0127,  3150-0143,  3150-0132.  3150- 
0055,  3150-0093,  and  3150-0036. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  0MB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 


and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

This  proposed  rule  implements  a  new 
NRC  procedure  for  making  records 
available  for  public  inspection  and 
copying.  The  rule  would  not  have  any 
adverse  economic  impact  on  any  class 
of  licensee  or  the  NRC.  To  the  contrary, 
the  proposed  rule  with  its  new 
provisions  allowing  Internet  access  from 
homes,  offices,  schools,  and  public 
libraries  to  NRC  publicly  released 
records  would  provide  some  new  and 
additional  benefits  to  those  seeking 
access  to  NRC  records.  A  survey  of  the 
facilities  where  LPDRs  are  currently 
located  revealed  that  all  but  six  now 
provide,  or  will  provide  Internet  access 
to  its  patrons  by  the  end  of  1999. 
Additionally,  although  NRC  plans  to 
discontinue  the  LPDR  program,  it  plans 
to  offer  each  of  the  ciurent  LPDR 
libraries  the  opportunity  to  keep  their 
current  LPDR  document  collections  so 
the  pre- ADAMS  LPDR  collections  can 
continue  to  be  available  in  the  local 
communities.  This  constitutes  the 
regulatory  analysis  for  this  rule. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  proposed 
rule  would  implement  a  new  procedure 
for  making  records  available  to  the 
public.  The  NRC  believes  that  the 
proposed  changes  would  not  have  an 
adverse  economic  impact  on  any  class 
of  licensee,  including  small  entities,  or 
the  general  public.  On  the  contrary,  the 
NRC  believes  that  the  proposed  rule 
would  provide  wider  opportunities  and 
make  it  easier  for  interested  persons  to 
obtain  or  review  publicly  available  NRC 
records. 

.\ny  small  entity  subject  to  this 
regulation  that  determines,  because  of 
its  size,  it  is  likely  to  bear  a 
disproportionate  adverse  economic 
impact  should  notify  the  Commission  of 
this  in  a  comment  that  indicates — 

(a)  The  licensee's  size  and  how  the 
proposed  regulation  would  result  in  a 
significant  economic  burden  upon  the 
licensee  as  compared  to  the  economic 
burden  on  a  larger  licensee; 

(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
the  licensee's  differing  needs  or 
capabilities; 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
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the  proposed  regulations  were  modified 
as  suggested  by  the  licensee;  and 

(d)  How  the  pfoposed  regulation,  as 
modified,  would  more  dosely  equalize 
the  impact  <rf  NRC  regulations  or  create 
more  equal  access  to  the  benefits  of 
Federal  programs  as  o]>pos8d  to 
providing  special  advantages  to  any 
individual  or  group. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this 
proposed  rule;  and  therefore,  a  backfit 
analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  Chapter  I. 

List  of  Sub)ects 

10  CFR  Parti 

Organization  and  functions 
(Government  Agencies). 

10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust,  Byproduct 
material.  Classified  Information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material,  Waste  treatment  and  disposal. 

10  CFR  Part  7 

Advisory  committees,  Sunshine  Act. 

10  CFR  Part  9 

Criminal  Penalties,  Freedom  of 
Information,  Privacy,  Reporting  and 
recordkeeping  requiremmts.  Sunshine 
Act. 

10  CFR  Part  50 

Antitrust,  Classified  infomation. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relatiens.  Nuclear 
power  plants  and  reactors,  Radiation 
protection.  Reactor  sitiag  criteria. 
Reporting  and  recordkeeping 
requiranents. 

10  CFR  Part  51 

Administrative  practice  and 
procedure,  Envirornnental  impact 
statement.  Nuclear  material.  Nuclear 
power  plttits  and  reactors.  Radiation 
protectim,  Reactor  siting  criteria. 
Reporting  and  records. 

10CFRPm152 

Administrative  practice  and 
procedure.  Antitrust,  Backfitting, 
CuBbtoed  license.  Early  site  review, 
Emergffiacy  planning,  Fees,  Inspection, 
Limited  Wock  Authnizatien,  Nuclear 


power  plants  and  reactors,  Probabilistic 
risk  assessment.  Prototype,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recordkeeping  requirements. 
Standard  design.  Standard  design 
certification. 

10  CFR  Part  60 

Criminal  penalties,  High-level  waste. 
Nuclear  power  plants  and  reactors. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

10  CFR  Part  62 

Administrative  practice  and 
procedure.  Denial  of  access,  Emergency 
access  to  low-level  waste  disposal.  Low- 
level  radioactive  waste.  Low-level 
radioactive  treatment  and  disposal. 
Low-level  waste  policy  amendments  act 
of  1985,  Nuclear  materials.  Reporting 
and  recordkeeping  requirements. 

10CFRPart72 

Intergovernmental  relations. 
Manpower  training  programs.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements.  Security  measures. 

10  CFR  Part  75 

Criminal  penalties.  Intergovernmental 
relations.  Nuclear  materials.  Nuclear 
power  plants  and  reactors,  Reporting 
and  recordkeeping  requirements, 
Security  measures. 

10  CFR  Part  76 

Certification,  Criminal  penalties. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Special  nuclear  material. 
Uranium  enrichment  by  gaseous 
diffusion. 

10  CFR  Part  100 

Nuclear  power  plants  and  reactors. 
Reactor  siting  criteria. 

lOCFR  Part  110 

ministrative  practice  and  procedure. 
Classified  Infc^mation,  Criminal 
p^ialties,  Expert,  Import, 
Intergovemmentai  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactws.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atofnic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorgutizatiui  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  1,  2,  7,  9, 
5«.  51.  52,  60,  62,  72,  75,  76,  100  and 
110. 


PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  23.  161,  68  Stat.  925,  948, 
as  amended  (42  U.S.C.  2033,  2201);  sec.  29, 
Pub.  L  85-256,  71  Stat.  579,  Pub.  L.  95-209. 
91  Stat.  1483  (42  U.S.C  2039);  sec.  191.  Pub. 
L  87-615,  76  Stat.  409  (42  U.S.C.  2241);  sees. 
201,  203.  204,  205.  209,  88  Stat.  1242,  1244, 
1245. 1246, 1248,  as  amended  (42  U.S.C 
5841,  5843,  5844,  5845,  5849);  5  U.S.C  552, 
553;  Reorganization  Plan  No.  1  of  1980,  45 
FR  40561,  June  16, 1980. 

2.  In  §  1.3,  paragraph  (a)  is  revised  to 
read  as  follows; 

§  1 .3    Sources  of  additional  information. 

(a)  A  statement  of  the  NRC's 
organization,  policies,  procedures, 
assignments  of  responsibility,  and 
delegations  of  authority  is  in  the 
Nuclear  Regulatory  Commission 
Management  Directives  System  and 
other  NRC  issuances,  including  local 
directives  issued  by  Regional  Offices. 
Letters  and  memoranda  containing 
directives,  delegations  of  authority  and 
the  like  are  also  issued  from  time  to 
time  and  may  not  yet  be  incorporated 
into  the  Management  Directives  System, 
parts  of  which  are  revised  as  necessary. 
Copies  of  the  Management  Directives 
System  and  other  delegations  of 
authority  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.,  Washington,  EX:,  and  at 
each  of  NRC's  Regional  Offices. 
Information  may  also  be  obtained  from 
the  Office  of  Public  Affairs  or  from 
Public  Affairs  Officers  at  the  Regional 
Offices.  In  addition,  NRC  Functional 
Organization  Charts.  NUREG-0325, 
contains  detailed  descriptions  of  the 
functional  responsibilities  of  NRC's 
offices.  It  is  revised  annually  and  is 
available  for  public  inspection  at  the 
NRC  Web  site,  http://www.nrc.gov,  and/ 
or  at  the  NRC  Public  Document  Room, 
or  for  purchase  from  the  Superintendent 
of  Documents,  U.S.  Government 
Printing  Office,  P.Q  Box  37082, 
Washington.  D.C  20013-7082;  and  from 
the  National  Technical  Information 
Service,  Springfield.  VA  22161. 


PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSMQ  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

AutiiarMy:  Sees.  161,  181,  68  Stat.  948, 
953,  as  amended  (42  U.S.C  2201,  2231);  sec 
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amended.  Pub.  L.  87-615.  76  Stat  409 
.  3.C.  2241);  sec.  201.  88  Stat.  1242,  as 
amencied  (42  U.S.C.  5841);  5  U.S.C  552. 


191 
(42  U 


Seel  ion  2.101  also  issued  under  sees.  53. 


62.63 
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933.  9 15,  936,  937,  938,  as  amended  (42 
U.S.C.  2073.  2092.  2093.  2111.  2133.  2134. 
2135):  sec.  114(f).  Pub.  L  97-425.  96  Stat 
2213,  IS  amended  (42  U.S.C.  10143(f)).  sec. 
102,  P  lb.  L.  91-190,  83  Stat  853,  as  amended 
(42  U.;;.C.  4332);  sec.  301,  88  SUt  1248  (42 
U.S.C.  5871).  Sections  2.102,  2.103.  2.104, 
2.105,  2.721  also  issued  under  sees.  102, 103 
104, 1115, 183i,  189,  68  Stat  936,  937,  938, 
954,  91  >5.  as  amended  (42  U.S.C  2132.  2133, 
2134,  ::i35,  2233,  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96  Stat.  2073 
(42  U.f  C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161  b,  i,  o,  182, 186,  234, 
68  Stat  948-951.  955.  83  Stat.  444.  as 
amenciBd  (42  U.S.C.  2201(b),  (i).  (o),  2236, 
2282);  sec.  206,  88  Stat  1246  (42  U.S.C. 
5846).  Sections  2.205(j)  also  issued  under 
Pub.  L  101-410, 104  Stat  90,  as  amended  by 
sectioi  3100(s),  Pub.  L  104-134, 110  Stat 
1321-;  73  (28  U.S.C.  2461  note).  SecUons 
2.600-  2.606  also  issued  under  sec.  102,  Pub. 
L.  91-  90.  83  Stat.  853,  as  amended  (42 
U.S.C  4332).  Sections  2.700a.  2.719  also 
issued  under  5  U.S.C.  554.  Sections  2.754. 
2.760,  2.770,  2.780  also  issued  under  5  U.S.C 
557.  S  ction  2.764  also  issued  under  sees. 
135. 1'  1.  Pub.  L  97-425,  96  Stat  2232,  2241 
(42  U.i  .C.  10155,10161).  Section  2.790  also 
issued  under  sec.  103,  68  Stat.  936,  as 
amend  sd  (42  U.S.C.  2133)  and  5  U.S.C  552. 
Sections  2.800  and  2.808  also  issued  under 
5  U.S.C.  553.  Section  2.809  also  issued  under 
5  U.S.C.  553  and  sec.  29,  Pub.  L.  85-256.  71 
Stat  579,  as  amended  (42  U.S.C  2039). 
Subpart  K  also  issued  under  see.  189, 68  Stat 
955  (42  U.S.C.  2239).  Sec.  134,  Pub.  L.  97- 
425,  96  Stat  2230  (42  U.S.C  10154).  Subpart 
L  also  ssued  under  sec.  189,  68  Stat  955  (42 
U.S.C  2239).  Subpart  M  also  issued  under 
sec.  181  (42  U.S.C.  2234)  and  sec.  189, 68 
Stat.  955  (42  U.S.C  2239).  Appendix  A  also 
issued  Under  sec.  6,  Pub.  L  91-560,  84  Stat 
1473  (42  U.S.C.  2135). 

4.  Sfction  2.4  is  amended  by  adding 
the  definition  of  N7?C  Public  Document 


and  NRC  Web  site  to  read  as 


Room 
followis 


S2.4    I  )efinltk>ns. 


NRC '  Public  Document  Room  means 
the  facility  at  2120  L  Street,  NW., 
Washington,  D.C.  where  certain  public 
records  of  the  NRC  that  were  made 
available  for  pubUc  inspection  in  paper 
or  mich)fiche  prior  to  the 
impleipentation  of  the  NRC  Agencywide 
Documents  Access  and  Management 
System,  commonly  referred  to  as 
ADAMS,  will  remain  available  for 
public  inspection.  It  is  also  the  place 
where  NRC  makes  computer  terminals 
available  to  access  the  Electronic 
Reading  Room  component  of  ADAMS 
on  the  NRC  Web  site,  http:// 
www.irc.gov,  and  where  copies  can  be 
made  er  ordered  as  set  forth  in  §  9.35of 


this  chapter.  The  facility  is  staffed  with 
reference  librarians  to  assist  the  public 
in  identifying  and  locating  documents 
and  in  using  the  NRC  Web  site  and 
ADAMS.  The  NRC  Public  Docvunent 
Room  is  open  from  7:45  am  to  4:15  pm, 
Monday  through  Friday,  except  on 
Federal  holidays.  Reference  service  and 
access  to  documents  may  also  be 
requested  by  telephone  (202-634-3273 
or  800-397-4209)  between  8:30  am  and 
4:15  pm,  or  by  e-mail  (PDR@nrc.gov), 
fax  (202-634-3343),  or  letter  (NRC 
Public  Document  Room,  LL-6, 
Washington,  DC  20555-0001). 

NRC  Web  site,  http://www.nrc.gov,  is 
the  Internet  uniform  resource  locator 
name  for  the  Internet  address  of  the  Web 
site  where  NRC  will  ordinarily  make 
available  its  public  records  for 
inspection. 
•        *        •        •        • 

5.  In  §  2.101,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§2.101    Rling  of  application. 


(a)*  *  * 

(2)  Each  application  for  a  license  for 
a  facility  or  for  receipt  of  waste 
radioactive  material  from  other  persons 
for  the  purpose  of  commercial  disposal 
by  the  waste  disposal  licensee  will  be 
assigned  a  docket  number.  However,  to 
allow  a  determination  as  to  whether  an 
application  for  a  construction  permit  or 
operating  license  for  a  production  or 
utilization  facility  is  complete  and 
acceptable  for  docketing,  it  will  be 
initially  treated  as  a  tendered 
application.  A  copy  of  the  tendered 
application  will  be  available  for  public 
inspection  at  the  NRC  Web  site,  http:/ 
/www.nrc.gov.  and/or  at  the  NRC  Public 
Docimient  Room.  Generally,  the 
determination  on  acceptability  for 
docketing  will  be  Inade  within  a  period 
of  thirty  (30)  days.  However,  in  selected 
construction  permit  applications,  the 
Commission  may  decide  to  determine 
acceptability  on  the  basis  of  the 
technical  adequacy  of  the  application  as 
well  as  its  completeness.  In  these  cases, 
the  Commission,  pursuant  to  §  2.104(a), 
will  direct  that  the  notice  of  hearing  be 
issued  as  soon  as  practicable  after  the 
application  has  been  tendered,  and  the 
determination  of  acceptability  will  be 
made  generally  within  a  period  of  sixty 
(60)  days.  For  docketing  and  other 
requirements  for  applications  pursuant 
to  part  61  of  this  chapter,  see  paragraph 
(g)  of  this  section. 
•        *        •        •        • 

6.  In  §  2.110.  paragraph  (c)  is  revised 
to  read  as  follows: 


$  2.1 10    Rling  and  administrative  action  on 
submittals  for  design  revlaw  or  early  site 
review  of  sita-suitablllty  Issues. 

•        •        •        •        * 

(c)  Upon  completion  of  review  by  the 
NRC  staff  and  the  ACRS  of  a  submittal 
of  the  type  described  in  paragraph  (a)(1) 
of  this  section,  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation  shall 
publish  in  the  Federal  Register  a 
determination  as  to  whether  or  not  the 
design  is  acceptable,  subject  to 
conditions  as  may  be  appropriate,  and 
shall  make  available  at  the  NRC  Web 
site,  http://www.nrc.gov,  a  report  that 
analyzes  the  design. 

7.  In  §  2.206,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  2.206    Requests  for  action  under  this 
subpart 

(a)  Any  person  may  file  a  request  to 
institute  a  proceeding  pursuant  to 
§  2.202  to  modify,  suspend,  or  revoke  a 
license,  or  for  any  other  action  as  may 
be  proper.  Requests  must  be  addressed 
to  the  Executive  Director  for  Operations 
and  must  be  filed  either  by  delivery  to 
the  NRC  Public  Document  Room  at  2120 
L  Street,  NW,  Washington,  DC.,  or  by 
mail  or  telegram  addressed  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555-0001.  The 
request  must  specify  the  action 
requested  and  set  forth  the  facts  that 
constitute  the  basis  for  the  request.  The 
Executive  Director  for  Operations  will 
refer  the  request  to  the  Ilirector  of  the 
NRC  office  with  responsibility  for  the 
subject  matter  of  the  request  for 
appropriate  action  in  accordance  with 
paragraph  (b)  of  this  section. 

•  •        •        *        • 

8.  In  §  2.701,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

i  2.701    HIing  of  documents. 

•  •        *        *        • 

(a)  •  *  • 

(1)  By  delivery  to  the  NRC  Public 
Doaiment  Room  at  2120  L  Street,  NW.. 
Washington,  DC,  or 

•  •        •        •        • 

9.  In  §  2.740,  paragraph  (b)  (1)  is 
revised  to  read  as  follows: 

%  2.740    Qeneral  provisions  governing 
discovery. 

•  •        •        •        • 

(b)*  *  • 

(1)  In  general.  Parties  may  obtain 
discovery  regarding  any  matter,  not 
privileged,  which  is  relevant  to  the 
subject  matter  involved  in  the 
proceeding,  whether  it  relates  to  the 
claim  or  defense  of  any  other  party. 
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including  the  existence,  description, 
nature,  custody,  condition,  and  location 
of  any  books,  dociunents,  or  other 
tangible  things  and  the  identity  and 
location  of  persons  having  knowledge  of 
any  discoverable  matter.  When  any 
book,  document  or  other  tangible  thing 
sought  is  reasonably  available  from 
another  soiut;e,  sudi  as  at  the  NRC  Web 
site,  http://www.nrc.gov,  and/or  the 
NRC  Public  Document  Room,  sufficient 
response  to  an  interrogatory  involving 
such  materials  would  be  the  location, 
the  title  and  a  page  reference  to  the 
relevant  book,  document  or  tangible 
thing.  In  a  proceeding  on  an  application 
for  a  construction  permit  or  an  operating 
license  for  a  production  or  utilization 
facility,  discovery  begins  only  after  the 
prehearing  conference  provided  for  in 
§  2.751a  and  relates  only  to  those 
matters  in  controversy  which  have  been 
identified  by  the  Commission  or  the 
presiding  officer  in  the  prehearing  order 
entered  at  the  conclusion  of  that 
prehearing  conference.  In  such  a 
proceeding,  no  discovery  may  take  place 
after  the  beginning  of  the  pn-ehearing 
conference  held  pursuant  to  §  2.752 
except  upon  leave  of  the  presiding 
officer  upon  good  cause  shown.  It  is  not 
ground  for  objection  that  the 
information  sought  will  be  inadmissible 
at  the  hearing  if  the  information  sought 
appears  reasonably  calculated  to  lead  to 
the  discovery  of  admissible  evidence. 
***** 

10.  In  §  2.750,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  2.750    Official  reporter;  transcript 

(a)  A  hearing  will  be  reported  under 
the  supervision  of  the  presiding  officer, 
stenographically  or  by  other  means,  by 
an  official  reporter  who  may  be 
designated  by  the  Commission  or  may 
be  a  regular  employee  of  the 
Commission.  The  transcript  prepared  by 
the  reporter  is  the  sole  official  transcript 
of  the  proceeding.  Except  as  limited 
pursuant  to  section  181  of  the  Act  or 
order  of  the  Commission,  the  transcript 
will  be  available  for  inspection  at  the 
NRC  Web  site,  http://www.nrc.gov,  and/ 
or  at  the  NRC  Public  Document  Room. 
Copies  of  transcripts  are  available  to 
parties  and  to  the  public  from  the 
official  reporter  on  payment  of  the 
specified  charges. 

11.  In  §  2.790,  the  introductory  text  of 
paragraph  (a)  and  paragraph  (c)  are 
revised  to  read  as  follows: 

§  2.790    Public  inspections,  exemptions, 
requests  for  wittihoiding. 

(a)  Subject  to  the  provisions  of 
paragraphs  (b),  (d),  and  (e)  of  this 
section,  final  NRC  records  and 


documents,  including  but  not  limited  to 
correspondence  to  and  from  the  NRC 
regarding  the  issuance,  denial, 
amendment,  transfer,  renewal, 
modification,  suspension,  revocation,  or 
violation  of  a  license,  permit,  or  order, 
or  regarding  a  rulemaking  proceeding 
subject  to  this  part  shall  not,  in  the 
absence  of  a  compelling  reason  for 
nondisclosure  after  a  balancing  of  the 
interests  of  the  person  or  agency  urging 
nondisclosure  and  the  public  interest  in 
disclosure,  be  exempt  from  disclosure 
and  will  be  made  available  for 
inspection  and  copying  at  the  NRC  Web 
site,  http://www.nrc.gov,  and/or  at  the 
NRC  Public  Document  Room,  except  for 

matters  that  are: 

***** 

(c)  If  a  request  for  withholding 
pursuant  to  paragraph  (b)  of  this  section 
is  denied,  the  Commission  will  notify 
an  applicant  for  withholding  of  the 
denial  with  a  statement  of  reasons.  The 
notice  of  denial  will  specify  a  time,  not 
less  than  thirty  (30)  days  after  the  date 
of  the  notice,  when  the  document  will 
be  available  at  the  NRC  Web  site,  http:/ 
/www. nrc.gov.  If,  within  the  time 
specified  in  the  notice,  the  applicant 
requests  withdrawal  of  the  docxunent, 
the  document  will  not  be  available  at 
the  NRC  Web  site, 
http://www.nrc.gov,  and  will  be 
returned  to  the  applicant:  Provided,  that 
information  submitted  in  a  rule  making 
proceeding  which  subsequently  forms 
the  basis  for  the  final  rule  will  not  be 
withheld  from  public  disclosure  by  the 
Commission  and  will  not  be  retiuTied  to 
the  applicant  after  denial  of  any 
application  for  withholding  submitted 
in  coimection  with  that  information.  If 
a  request  for  withholding  pursuant  to 
paragraph  (b)  of  this  section  is  granted, 
the  Commission  will  notify  the 
applicant  of  its  determination  to 
withhold  the  information  from  public 

disclosure. 

***** 

12.  In  §  2.802,  paragraphs  (e)  and  (g) 
are  revised  to  read  as  follows: 

§  2.802    Petition  for  rulemaicing. 

***** 

(e)  If  it  is  determined  that  the  petition 
includes  the  information  required  by 
paragraph  (c)  of  this  section  and  is 
complete,  the  Director,  Division  of 
Administrative  Services,  Office  of 
Administration,  or  designee,  will  assign 
a  docket  number  to  the  petition,  will 
cause  the  petition  to  be  formally 
docketed,  and  will  make  a  copy  of  the 
docketed  petition  available  at  the  NRC 
Web  site,  http://www.nrc.gov.  Public 
comment  may  be  requested  by 
publication  of  a  notice  of  the  docketing 
of  the  petition  in  the  Federal  Register, 


or,  in  appropriate  cases,  may  be  invited 
for  the  first  time  upon  publication  in  the 
Federal  Register  of  a  proposed  rule 
developed  in  response  to  the  petition. 
Publication  will  be  limited  by  the 
requirements  of  section  181  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  may  be  limited  by  order  of  the 
Commission. 


(g)  The  Director,  Division  of 
Administrative  Services,  Office  of 
Administration,  will  prepare  on  a 
semiannual  basis  a  summary  of 
petitions  for  rulemaking  before  the 
Commission,  including  the  status  of 
each  petition.  A  copy  of  the  report  will 
be  available  for  public  inspection  and 
copying  at  the  NRC  Web  site.  hHp:// 
www.nrc.gov,  and/or  at  the  NRC  Public 
Document  Room. 

13.  In  §2.804,  paragraph  {b)(2)  is 
revised  to  read  as  follows: 

§  2.804    Notice  of  proposed  rulemaking. 

***** 

(b)*  •  ' 

(2)  The  manner  and  time  within 
which  interested  members  of  the  public 
may  comment,  and  a  statement  that 
copies  of  comments  may  be  examined 
will  be  made  available  at  the  NRC  Web 
site,  http://wvtrw.nrc.gov, 

14.  In  §2.809,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  2.809    Participation  by  the  Advisory 
Committee  on  Reactor  Safeguards. 

(a)  In  its  advisory  capacity  to  the 
Commission,  the  ACRS  may  recommend 
that  the  Commission  initiate  rulemaking 
in  a  particular  area.  The  Commission 
will  respond  to  such  rulemaking 
recommendation  in  writing  within  90 
days,  noting  its  intent  to  implement, 
study,  or  defer  action  on  the 
recommendation.  In  the  event  the 
Commission  decides  not  to  accept  or 
decides  to  defer  action  on  the 
recommendation,  it  will  give  its  reasons 
for  doing  so.  Both  the  ACRS 
recommendation  and  the  Commission's 
response  will  be  made  available  at  the 
NRC  Web  site,  http://www.nrc.gov, 
following  transmittal  of  the 
Conunission's  response  to  the  ACRS. 
•        •        *        *        • 

15.  In  §  2.1007,  paragraph  (a)(3)  is 
removed  and  reserved  and  paragraph 
(a)(2)  is  revised  to  read  as  follows: 

§2.1007    Access. 

(a)*  •  • 

(2)  A  system  to  provide  electronic 
access  to  the  Licensing  Support 
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Web 

the 


site 


nr: 


shall  be  provided  at  the  NRC 
,  http://www.nrc.gov,  and/or  at 
Public  Document  Room 
begimi|ng  in  the  pre-license  application 
phase. 
(3)  [I^eserved]. 


la 


16. 

(a)(2) 
follows 


§  2.1231.  paragraphs  (a)(l)(ii), 
4nd  (b)  are  revised  to  read  as 


Hearing  file;  prohibition  on 


§2.1231 
discovery 

(a) 

(1) 

(ii)  Making  the  flle  available  at  the 
NRC  VVeb  site*  http://www.nrc.gov. 

(2)  T  le  hearing  file  also  must  be  made 
available  for  public  inspection  and 
copying  at  the  NRC  Web  site,  http:// 
vvavw.nfc.gov,  and/or  at  the  NRC  Public 
Document  Room. 

(b)  Tne  hearing  file  will  consist  of  the 
application  and  any  amendment  thereto, 
any  NFJC  environmental  impact 
statemant  or  assessment  relating  to  the 
applicajtion,  and  any  NRC  report  and 
any  coitespondence  between  the 
applicatit  and  the  NRC  that  is  relevant 
to  the  application.  Hearing  file 
documents  already  available  at  the  NRC 
Web  site,  http://www.nrc.gov,  and/or  at 
the  NRC  Public  Document  Room  when 
the  hearing  request  is  granted  may  be 
incorporated  into  the  hearing  file  at 
those  locations  by  a  reference  indicating 
where  $t  those  locations  the  documents 
can  be  ound.  The  presiding  officer  shall 
rule  up  }n  any  issue  regarding  the 
approp:  iate  materials  for  the  hearing 
file. 

***** 

17.  Ii  §  2.1301,  paragraphs  (a)  and  (c) 
are  revi  sed  to  read  as  follows: 

§  2.1301     Public  notice  of  receipt  of  a 
license  transfer  application. 

(a)  The  Commission  will  notice  the 
receipt  pf  each  application  for  direct  or 
indirec^  transfer  of  a  specific  NRC 
license  py  placing  a  copy  of  the 
application  at  the  NRC  Web  site,  http:/ 
/www.  hrc.gov. 
•        •        •        •        • 

(c)  Pariodic  lists  of  applications 
received  may  be  obtained  upon  request 
addressed  to  the  NRC  Public  Document 
Room,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

18.  In  §  2.1303,  the  section  heading 
and  the  int^ductory  paragraph  are 
revised  to  read  as  follows: 

§2.1303    Availability  of  documents. 

Unlei  s  exempt  fi-om  disclosure  under 
part  9  of  this  chapter,  the  following 


documents  pertaining  to  each 
application  for  a  license  transfer 
requiring  Commission  approval  will  be 
placed  at  the  NRC  Web  site,  http:// 
www.nrc.gov,  when  available: 
*        •        •        *        • 

19.  In  §2.1306,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§  2. 1 306    Hearing  request  or  Intervention 
petition. 

***** 

(c)  *  *  * 

(2)  45  days  after  notice  of  receipt  is 
placed  at  the  NRC  Web  site,  http:// 
www.nrc.gov,  for  all  other  applications; 
or 
***** 

20.  In  §  2.1330,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  2. 1 330    Reporter  and  transcript  for  an 
oral  hearing. 

***** 

(b)  Except  for  any  portions  that  must 
be  protected  from  disclosure  in 
accordance  with  law  and  policy  as 
reflected  in  10  CFR  2.790,  transcripts 
will  be  placed  at  the  NRC  Web  site, 
http://www.nrc.gov.  and  copies  may  be 
purchased  from  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 


PART  7— ADVISORY  COMMITTEES 

21.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended  {42  U.S.C.  2201);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841);  Pub.  L. 
92-463.  86  Stat.  770  (5  U.S.C.  App.). 

22.  In  §  7.10.  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

§  7.10    The  NRC  Advisory  Committee 
IManagement  Officer. 

***** 

(b)*  *  * 

(6)  Ensure  that,  subject  to  the 
Freedom  of  Information  Act  and  NRC's 
Freedom  of  Information  Act  regulations 
at  10  CFR  part  9,  subpart  A,  copies  of 
the  records,  reports,  transcript  minutes, 
appendices,  working  papers,  drafts, 
studies,  agenda,  or  other  documents  that 
were  made  available  to  or  prepared  for 
or  by  each  NRC  advisory  committee  are 
available  for  public  inspection  and 
copying  at  the  NRC  Web  site  http:// 
www.nrc.gov,  and/or  at  the  NRC  Public 
Document  Room,  until  the  advisory 
committee  ceases  to  exist. 


23.  In  §  7.11,  paragraph  (d)(5)  is 
revised  to  read  as  follows: 


§  7. 11    The  Designated  Federal  Officer. 

***** 

(d)*  *  • 

(5)  Make  copies  of  committee 
documents  required  to  be  maintained 
for  public  inspection  and  copying 
pursuant  to  §  7.14(b)  available  at  the 
NRC  Web  site,  http://www.nrc.gov,  and/ 
or  at  the  NRC  Public  Document  Room. 

24.  Section  7.14  is  revised  to  read  as 
follows: 

§  7.14    Public  information  on  advisory 
committees. 

(a)  The  Nuclear  Regulatory 
Commission  shall  maintain  systematic 
information  on  the  nature,  functions, 
and  operations  of  each  NRC  advisory 
committee.  A  complete  set  of  the 
charters  of  NRC  advisory  committees 
and  copies  of  the  aimual  reports 
required  by  §  7.17(a)  will  be  maintained 
for  public  inspection  at  either  the  NRC 
Web  site,  http://www.nrc.gov;  and/or  at 
the  NRC  Public  Document  Room. 

(b)  Subject  to  the  provisions  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  NRC's  Freedom  of  Information 
Act  regulations  at  10  CFR  part  9,  subpart 
A,  copies  of  NRC  advisory  committees' 
records,  reports,  transcripts,  minutes, 
appendices,  working  papers,  drafts, 
studies,  agenda,  and  other  documents 
shall  be  maintained  for  public 
inspection  and  copying  at  the  NRC  Web 
site,  http://www.nrc.gov;  and/or  at  the 
NRC  Public  Document  Room. 

25.  In  §  7.17,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  7. 1 7    Reports  required  for  advisoiy 
committees. 

(a)  The  Commission  shall  furnish  a 
report  on  the  activities  of  NRC  advisory 
committees  annually  to  the 
Administrator  and  the  GSA  Secretariat 
on  a  fiscal  year  basis.  The  report  must 
contain  information  regarding  NRC 
advisory  committees  required  by  section 
6(c)  of  the  Act  for  the  President's  annual 
report  to  the  Congress  and  be  consistent 
with  instructions  provided  by  the  GSA 
Secretariat.  A  copy  of  the  report  is  made 
available  at  the  NRC  Web  site,  http:// 
www.nrc.gov,  and/or  at  the  NRC  Public 
Document  Room. 

(b)  Any  NRC  advisory  committee 
holding  closed  meetings  shall  issue  a 
report,  at  least  annually,  setting  forth  a 
siunmary  of  its  activities  consistent  with 
the  policy  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b),  as 
implemented  by  10  CFR  9.104.  A  copy 
of  the  report  is  made  available  at  the 
NRC  Web  site,  http://www.nrc.gov,  and/ 
or  at  the  NRC  Public  Document  Room. 
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PART  9— PUBLIC  RECORDS 

26.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

Subpart  A  is  also  issued  under  5  U.S.C. 
552;  31  U.S.C.  9701;  Pub.  L.  99-570.  Subpart 
B  is  also  issued  under  5  U.S.C.  552a.  Subpart 
C  is  also  issued  under  5  U.S.C  5S2b. 

27.  Section  9.21  is  revised  to  read  as 
follows: 

§  9.21    Publicly  available  records. 

(a)  Single  copies  of  NRC  publications 
in  the  NUREG  series,  NRC  Regulatory 
Guides,  and  Standard  Review  Plans  can 
be  ordered  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia,  22161. 

(b)  For  the  convenience  of  persons 
who  may  wish  to  inspect  without 
charge,  or  purchase  copies  of  a  record  or 
a  limited  category  of  records  for  a  fee, 
publicly  available  records  of  the  NRC's 
activities  described  in  paragraph  (c)  of 
this  section  are  also  made  available  at 
the  NRC  Web  site,  http://www.nrc.gov, 
and/or  at  the  NRC  Public  Document 
Room  located  at  2120  L  Street,  NW, 
Washington,  DC,  open  between  7:45  am 
and  4:15  pm  on  Monday  through  Friday, 
except  Federal  holidays. 

(c)  The  following  records  of  NRC 
activities  are  available  for  public 
inspection  and  copying: 

(1)  Final  opinions  including 
concurring  and  dissenting  opinions  as 
well  as  orders  of  the  NRC  issued  as  a 
result  of  adjudication  of  cases; 

(2)  Statements  of  policy  and 
interpretations  that  have  been  adopted 
by  the  NRC  and  have  not  been 
published  in  the  Federal  Register; 

(3)  Nuclear  Regulatory  Commission 
rules  and  regulations; 

(4)  Nuclear  Regulatory  Commission 
Manuals  and  instructions  to  NRC 
personnel  that  affect  any  member  of  the 
public; 

(5)  Copies  of  records  that  have  been 
released  to  a  person  under  the  Freedom 
of  Information  Act  that,  because  of  the 
nature  of  their  subject  matter,  the  NRC 
determines  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records. 

(6)  A  general  index  of  the  records 
released  imder  the  FOIA. 

(d)  The  published  versions  of  the 
records  made  pubUcly  available  under 
paragraph  (c)(1)  of  this  section  are 
available  ujider  the  title.  Nuclear 
Regulatory  Issuances,  NUREG-0750,  for 


purchase  through  the  National 
Technical  Information  Service. 

28.  In  §9.23,  paragraph  (a)(2)  is 
removed  and  reserved  and  paragraphs 
(a)(1).  (c),  (d)(2),  and  (e)  are  revised  to 
read  as  follows: 

§  9.23    Requests  for  records. 

(a)(1)  A  person  may  request  access  to 
records  routinely  made  available  by  the 
NRC  under  §  9.21  in  person  or  by 
telephone,  e-mail,  fax,  or  U.S.  mail  from 
the  NRC  Public  Doomient  Room,  2120 
L  Street,  NW,  Washington,  DC  20555- 
0001. 

(i)  Each  record  requested  must  be 
described  in  sufficient  detail  to  enable 
the  NRC  Public  Document  Room  staff  to 
locate  the  record. 

(ii)  In  order  to  obtain  copies  of  records 
expeditiously,  a  person  may  open  an 
account  at  the  NRC  Public  Document 
Room  with  the  private  contracting  firm 
that  is  responsible  for  dupUcating  NRC 
records. 

(2)  [Reserved] 

*        •        •        *        • 

(c)  If  a  requested  agency  record  that 
has  been  reasonably  described  is  located 
at  a  place  other  than  at  the  NRC  Web 
site,  http://www.nrc.gov.  the  NRC  Public 
Document  Room,  or  the  NRC 
headquarters,  the  NRC  may,  at  its 
discretion,  make  the  record  available  for 
inspection  and  copying  at  either  of  the 
locations. 

(d)*  •  * 

(2)  If  the  requested  record  has  been 
placed  on  the  NRC  Internet  Web  site, 
under  §  9.21,  the  NRG  may  inform  the 
requester  that  the  record  is  available  at 
the  NRC  Web  site,  http://wn'w.nrc.gov, 
and/or  at  the  NRC  Public  Document 
Room,  and  that  the  record  may  be 
obtained  in  accordance  with  the 
procedvu-es  set  forth  in  paragraph  (a)  of 
this  section. 

(e)  The  Freedom  of  Information  Act 
and  Privacy  Act  Officer  will  promptly 
forward  a  Freedom  of  Information  Act 
request  made  under  paragraph  (b)  of  this 
section  for  an  agency  record  to  the  head 
of  the  onice(s)  primarily  concerned  with 
the  records  requested,  as  appropriate. 
The  responsible  office  will  conduct  a 
search  for  the  agency  records  responsive 
to  the  request  and  compile  those  agency 
records  to  be  reviewed  for  initial 
disclosure  determination  and/or 
identify  those  that  have  already  been 
made  publicly  available  at  the  NRC  Web 
site,  http://www.nrc.gov,  and/or  at  the 
NRC  Public  Document  Room. 

29.  In  §  9.35,  paragraph  (e)  is 
removed,  paragraphs  (a)(2),  (a)(5)  and 
(b),  introductory  text,  are  revised  to  read 
as  follows: 


§  9.35    Duplication  fees. 

(a)  *  *   * 

(2)  Self-service  duplicating  machines 
are  available  at  the  NRC  Public 
Document  Room  for  the  use  of  the 
public.  Paper  to  paper  copy  is  $0.08  per 
page.  Microfiche  to  paper  is  $0.10  per 
page  on  the  reader  printers. 
*        •        •        •        • 

(5)  Any  change  in  the  costs  specified 
in  this  section  will  become  effective 
immediately  pending  completion  of  the 
final  rulemaking  that  amends  this 
section  to  reflect  the  new  charges.  The 
Commission  will  post  the  charges  that 
will  be  in  effect  for  the  interim  period 
at  the  NRC  Public  Document  Room.  The 
Commission  will  publish  a  final  rule  in 
the  Federal  Register  that  includes  the 
new  charges  within  15  working  days 
from  the  beginning  of  the  interim 
period. 

(b)  The  NRC  will  assess  the  following 
charges  for  copies  of  records  to  be 
duplicated  by  the  NRC  at  locations  other 
than  the  NRC  Public  Document  Room 
located  in  Washington,  DC.: 


30.  In  §  9.45  paragraph  (b)  is  revised 
to  read  as  follows: 

§  9.45    Annual  reports  to  the  Attorney 
General  of  the  United  States. 


(b)  The  NRC  v«ll  make  a  copy  of  the 
most  recent  report  available  to  the 
public  at  the  NRC  Web  site,  http:// 
www.nrc.gov. 

31.  In  §9.105,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  9. 1 05    Commission  procedures. 

***** 

(b)  Within  one  day  of  any  vote  taken 
pursuant  to  paragraph  (a)  of  this  section, 
§  9.106(a),  or  §  9.108(c),  the  Secretary 
shall  make  publicly  available  at  the  NRC 
Web  site,  http://www.nrc.gov,  a  written 
copy  of  such  vote  reflecting  the  vote  of 
each  member  on  the  question.  If  a 
portion  of  a  meeting  is  to  be  closed  to 
the  public,  the  Secretary  shall,  within 
one  day  of  the  vote  taken  pursuant  to 
paragraph  (a)  of  this  section  or 
§  9.106(a),  make  publicly  available  at 
the  NRC  Web  site,  http://www.nrc.gov,  a 
full  written  explanation  of  its  action 
closing  the  portion  together  with  a  list 
of  all  persons  expected  to  attend  the 
meeting  and  their  affiliation. 

32.  In  §9.107,  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

f  9. 1 07    Put>llc  anr>ouncement  of 
Commission  meetings. 


(d) 
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fl) 


!  'liblirly  posting  a  ropy  of  the 
docurient  at  the  NRC  Web  site,  http:// 
wvrw.irc.gov,;  and,  to  the  extent 
appro  }riate  under  the  circumstances; 
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33.  n  §  9.108,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  9. 1(M    Certification,  transcripts, 
record  ngs  and  minutes. 


(b) '  'he  Commission  shall  make 
promt  tly  available  to  the  public  at  the 
NRC  \  l^eb  site,  http://www.nrc.gov,  the 
transcipt,  electronic  recording,  or 
minut  ;s  (as  required  by  paragraph  (a)  of 
this  section)  of  the  discussion  of  any 
item  on  the  agenda,  or  of  any  item  of  the 
testim  Dny  of  any  witness  received  at  the 
meetii  g,  except  for  such  item  or  items 
of  sue  1  discussion  or  testimony  as  the 
Comm  ission  determines  pursuant  to 
paragraph  (c)  of  this  section  to  contain 
infom  ation  which  may  be  withheld 
under  §  9.104  or  §  9.105(c).  Copies  of 
such  tianscript,  or  minutes,  or  a 
transcription  of  such  recording 
disclosing  the  identity  of  each  speaker, 
shall  he  furnished  to  any  person  upon 
payme  nt  of  the  actual  cost  of 
duplication  or  transcription  as  provided 
in  §  9.  4.  The  Secretary  shall  maintain 
a  com]  ilete  verbatim  copy  of  the 
transci  ipt.  a  complete  copy  of  the 
minut)  s,  or  a  complete  electronic 
record  ng  of  each  meeting,  or  portion  of 
a  meet  ng,  closed  to  the  public,  for  a 
period  of  at  least  two  years  after  such 
meetir  g,  or  until  one  year  after  the 
conclusion  of  any  Commission 
proceeding  with  resf)ect  to  which  the 
meeting  or  portion  was  held,  whichever 
occurs  later. 


PART  $0— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UT1UZATION 
FAaL|nES 

34. 1  he  authority  citation  for  part  50 
contini  les  to  read  as  follows: 

Authority:  Sees.  102. 103, 104, 105. 161, 
182,  18;  I,  186,  189.  68  Stat.  936,  937,  938, 
948,  95;  I,  954,  955,  956,  as  amended,  sec. 
234,  83  Stat.  1244,  as  amended  (42  U.S.C 
2132,  2  33,  2134,  2135,  2201,  2232.  2233, 
2236,  2;  39,  2282);  sees.  201,  as  amended, 
202,  20(  I,  88  Stat.  1242,  as  amended  1244, 
1246,  (4  2  U.S.Q  5841,  5842,  5846). 

Secti(in  50.7  also  issued  under  Pub.  L.  95- 
601,  se4  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  ]50.10  also  issued  under  sees.  101, 
185,  68  ptat.  955  as  amended  (42  U.S.C  2131, 
2235),  sfec.  102.  Pub.  L.  91-190,  83  Stat  853 
(42  U.S.C.  4332).  Sections  50.13,  50.54(dd) 
and  50.  03  also  issued  under  sec.  108, 68 
Stat.  93t,  as  amended  (42  U.S.C  2138). 
Section!  i  50.23,  50.35,  50.55  and  50.56  also 
issued  linder  sec.  185.  68  Stat.  955  (42  U.S.C 
2235).  Section  50.33am  50.55a  and  Appendix 


Q  also  issued  under  sec  102,  H'jb.  L  91-190, 
83  Stat.  853  (42  U.S.C  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  Stat. 
1245  (42  U.S.C  5844).  Section  50.37  also 
issued  under  E.0. 12829,  3  CFR  1993  Ck)mp., 
p.  570,  E.O.  12958,  as  amended,  3  CFR  1995 
Comp.,  p.  333,  E.O.  12968,  3  CFR  1995 
Comp.,  p.  391).  Sections  50.58,  50.91,  and 
50.92  also  issued  under  Pub.  L.  97-415,  96 
Stat.  2073  (42  U.S.C.  2239).  Section  50.78 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Sections  50.80-50.81  also 
issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

35.  In  §50.30,  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§  50.30    Filing  of  application  for  licenses; 
Oath  or  affirmation. 

(a)  *   *   * 

(5)  At  the  time  of  filing  an 
application,  the  Commission  will  make 
available  at  the  NRC  Web  site,  http:// 
www.nrc.gov,  a  copy  of  the  application, 
subsequent  amendments,  and  other 
records  pertinent  to  the  facility  for 
public  inspection  and  copying. 


36.  In  §  50.44,  paragraph  (c)(3}(iv)(C) 
is  revised  to  read  as  follows: 

§  50.44    Standards  for  combustible  gas 
control  systems  in  light-water-cooied  power 
reactors. 


(c)*  *  • 
(3)*  *  • 
(iv)  *   *  * 

(C)  Subsubarticle  NE — 3220,  EHvision 

1,  and  Subsubarticle  CC — 3720,  Division 

2,  of  Section  m  of  the  ASME  Boiler  and 
Pressure  Vessel  Code,  referenced  in 
paragraphs  (c)(3)(iv)(B)(J)  and 
(c)(3)(iv)(B)(2)  of  this  section,  have  been 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Office  of  the 
Federal  Register.  A  notice  of  any 
changes  made  to  the  material 
incorporated  by  reference  will  be 
published  in  the  Federal  Register. 
Copies  of  the  ASME  Boiler  and  Pressure 
Vessel  Code  may  be  purchased  fi-om  the 
American  Society  of  Mechanical 
Engineers,  United  Engineering  Center, 
345  East  47th  Street,  New  York,  N.Y. 
10017.  It  is  also  available  for  inspection 
at  the  NRC  Technical  Reference  Library, 
Two  White  Flint  North,  Room  2B9, 
11545  Rockville  Pike.  Rockville,  MD, 

•        *        •        •        • 

37.  In  §  50.66,  the  introductory  text  of 
paragraph  (a),  paragraph  (a)(2),  the 
introductory  text  of  paragraph  (f)(2).  and 
paragraph  (f)(3)  are  revised  to  read  as 
follows: 


§  50.66    Requirements  for  thermal 
annealing  of  the  reactor  pressu.'e  vessel. 

(a)  For  those  light  water  nuclear 
power  reactors  where  neutron  radiation 
has  reduced  the  fracture  toughness  of 
the  reactor  vessel  materials,  a  thermal 
annealing  may  be  applied  to  the  reactor 
vessel  to  recover  the  fracture  toughness 
of  the  material.  The  use  of  a  thermal 
annealing  treatment  is  subject  to  the 
requirements  in  this  section.  A  report 
describing  the  licensee's  plan  for 
conducting  the  thermal  annealing  must 
be  submitted  in  accordance  with  §  50.4 
at  least  three  years  prior  to  the  date  at 
which  the  limiting  fracture  toughness 
criteria  in  §  50.61  or  appendix  G  to  part 
50  would  be  exceeded.  Within  three 
years  of  the  submittal  of  the  Thermal 
Annealing  Report  and  at  least  thirty 
days  prior  to  the  start  of  the  thermal 
annealing,  the  NRC  will  review  the 
Thermal  Annealing  Report  and  make 
available  the  results  of  its  evaluation  at 
the  NRC  Web  site,  http://www.nrc.gov. 
The  licensee  may  begin  the  thermal 
anneal  after: 

•  •        *        »        • 

(2)  The  NRC  makes  available  the 
results  of  its  evaluation  of  the  Thermal 
Annealing  Report  at  the  NRC  Web  site, 
http://www.nrc.gov;  and 

*  *        *        •        * 

(f)*  *  * 

(2)  Within  15  days  after  the  NRC's 
receipt  of  the  licensee  submissions 
required  by  paragraphs  (c)(1),  (c)(2)  and 
(c)(3)(i)  through  (iii)  of  this  section,  the 
NRC  staff  shall  make  available  at  the 
NRC  Web  site,  http://www.nrc.gov,  a 
summary  of  its  inspection  of  the 
licensee's  thermal  annealing,  and  the 
Commission  shall  hold  a  public 
meeting: 
***** 

(3)  Within  45  days  of  NRC's  receipt  of 
the  licensee  submissions  required  by 
paragraphs  (c)(1),  (c)(2)  and  (c)(3)(i) 
through  (iii)  of  this  section,  the  NRC 
staff  shall  complete  full  documentation 
of  its  inspection  of  the  licensee's 
annealing  process  and  make  available, 
this  documentation  at  the  NRC  Web  site, 
http://www.nrc.gov. 

38.  In  appendix  O  to  part  50, 
paragraph  5  is  revised  to  read  as 
follows: 

Appendix  O  to  Part  50 — Standardization  of 
Design;  Staff  Review  of  Standard  Designs 

***** 

5.  Upon  completion  of  their  review  of  a 
submittal  under  this  appendix,  the  NRC 
regulatory  staff  shall  publish  in  the  Federal 
Register  a  determination  as  to  whether  or  not 
the  preliminary  or  final  design  is  acceptable, 
subject  to  such  conditions  as  may  be 
appropriate,  and  make  available  at  the  NRC 
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Web  site,  http://www.nrc.gov,  an  analysis  of 
the  design  in  the  form  of  a  report.  An 
approved  design  shall  be  utilized  by  and 
relied  upon  by  the  regulatory  staff  and  the 
ACRS  in  their  review  of  any  individual 
facility  license  application  which 
incorporates  by  reference  a  design  approved 
in  accordance  with  this  paragraph  unless 
there  exists  significant  new  information 
which  substantially  affects  the  earlier 
determination  or  other  good  cause. 


39.  In  Appendix  Q  to  Part  50, 
paragraph  4  is  revised  to  read  as 
follows: 

Appendix  Q  to  Part  50 — Pre-application 
Early  Review  of  Site  Suitability  Issues. 

*         •         *         •         • 

4.  Upon  completion  of  review  by  the  NRC 
staff  and,  if  appropriate  by  the  ACRS,  of  a 
submittal  under  this  appendix,  the  NRC  staff 
shall  prepare  a  Staff  Site  Report  which  shall 
identify  the  location  of  the  site,  state  the  site 
suitability  issues  reviewed,  explain  the 
nature  and  scope  of  the  review,  state  the 
conclusions  of  the  staff  regarding  the  issues 
reviewed  and  state  the  reasons  for  those 
conclusions.  Upon  issuance  of  an  NRC  Staff 
Site  Report,  the  NRC  staff  shall  publish  a 
notice  of  the  availability  of  the  report  in  the 
Federal  Register  and  shall  make  the  report 
available  at  the  NRC  Web  site,  http:// 
vvww.nrc.gov.  The  NRC  staff  shall  also  send 
a  copy  of  the  report  to  the  Governor  or  other 
appropriate  official  of  the  State  in  which  the 
site  is  located,  and  to  the  chief  executive  of 
the  municipality  in  which  the  site  is  located 
or,  if  the  site  is  not  located  in  a  municipality, 
to  the  chief  executive  of  the  county. 


PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

40.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority':  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  1701, 106  Stat.  2951,  2952, 
2953,  (42  U.S.C.  2201.  2297f);  sees.  201,  as 
amended,  202,  88  Stat.  1242,  as  amended 
1244  (42  U.S.C.  5841,  5842).  Subpart  A  also 
issued  under  National  Environmental  Policy 
Act  of  1969,  sees.  102, 104,  105.  83  Stat.  853- 
954,  as  amended  (42  U.S.C.  4332,  4334, 
4335);  and  Pub.  L.95-604,  Title  II,  92  Stat. 
3033-3041;  and  sec.  193,  Pub.  L.  101-575, 
104  Stat.  2835  (42  U.S.C.  2243).  Sections 
51.20,  51.30,  51.60,  51.80,  and  51.97  also 
issued  under  sees.  135, 141,  Pub.  L.  97-425, 
96  Stat.  2232,  2241.  and  sec.  148,  Pub.  L. 
100-203, 101  Stat.  1330-223  (42  U.S.C. 
10155, 10161, 10168).  Section  51.22  also 
issued  under  sec.  274,  73  Stat.  688,  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982,  sec.  121,  96  Stat.  2228  (42  U.S.C. 
10141).  Sections  51.43,  51.67,  and  51.109 
also  issued  under  Nuclear  Waste  Policy  Act 
of  1982,  sec.  114(f)  96  Stat.  2216,  as  amended 
(42  U.S.C.  10134(f)). 


41.  In  §  51.62,  paragraph  (a)  is  revised 
to  read  as  follows: 

§51.62    Environmental  report — Land 
disposal  of  radioactive  waste  licensed 
under  10CFRpart61. 

(a)  Each  applicant  for  issuance  of  a 
license  for  land  disposal  of  radioactive 
waste  pursuant  to  part  61  of  this  chapter 
shall  submit  with  its  application  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards  the  number  of  copies,  as 
speciHed  in  §51.66  of  a  sep£irate 
document,  entitled  "Applicant's 
Environmental  Report — License  for 
Land  Disposal  of  Radioactive  Waste." 
The  environmental  report  and  any 
supplement  to  the  environmental  report 
may  incorporate  by  reference 
information  contained  in  the 
application  or  in  any  previous 
application,  statement  or  report  filed 
with  the  Commission  provided  that 
such  references  are  clear  and  specific 
and  that  copies  of  the  information  so 
incorporated  are  available  at  the  NRC 
Web  site,  http://www.nrc.gov,  and/or  at 
the  NRC  Public  Document  Room. 
***** 

42.  Section  51.120  is  revised  to  read 
as  follows: 

§51.120    Availability  of  environmental 
documents  for  public  inspection. 

Copies  of  environmental  reports,  draft 
and  final  environmental  impact 
statements,  environmental  assessments, 
and  findings  of  no  significant  impact, 
together  with  any  related  comments  and 
environmental  documents,  will  be  made 
available  at  the  NRC  Web  site,  http:// 
www.nrc.gov,  and/or  at  the  NRC  Public 
Document  Room. 

43.  In  §51.123,  paragraph  (a)  and  (b) 
are  revised  to  read  as  follows: 

§51.123    Charges  for  environmental 
documents;  distribution  to  governmental 
agencies. 

(a)  Distribution  to  public.  Upon 
written  request  to  the  Reproduction  and 
Distribution  Services  Section,  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
extent  available,  single  copies  of  draft 
environmental  impact  statements  and 
draft  findings  of  no  significant  impact 
vdll  be  made  available  to  interested 
persons  without  charge.  Single  copies  of 
final  environmental  impact  statements 
and  final  findings  of  no  significant 
impact  will  also  be  provided  without 
charge  to  the  persons  listed  in  §  51.93(a) 
and  §  51.119(c),  respectively.  When 
more  than  one  copy  of  an  environmental 
impact  statement  or  a  finding  of  no 
significant  impact  is  requested  or  when 
available  NRC  copies  have  been 


exhausted,  the  requestor  wall  be  advised 
that  the  NRC  will  provide  copies  at  the 
charges  specified  in  §9.35  of  this 
chapter. 

(b)  Distribution  to  governmental 
agencies.  Upon  written  request  to  the 
Reproduction  and  Distribution  Services 
Section,  Office  of  the  Chief  Information 
Officer,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  the  extent  available,  copies 
of  draft  and  final  environmental  impact 
statements  and  draft  final  findings  of  no 
significant  impact  will  be  made 
available  in  the  number  requested  to 
Federal,  State  and  local  agencies,  Indian 
tribes,  and  State,  regional  and 
metropolitan  clearinghouses.  When 
available  NRC  copies  have  been 
exhausted,  the  requester  will  be  advised 
that  the  NRC  will  provide  copies  at  the 
charges  specified  in  §9.35  of  this 
chapter. 


PART  52— EARLY  SITE  PERMITS; 
STANDARDS  DESIGN 
CERTIFICATIONS;  AND  COMBINED 
LICENSES  FOR  NUCLEAR  POWER 
PLANTS 

44.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Sees.  103. 104, 161, 182, 183. 
186,  68  Stat.  936,  948,  953,  954,  955,  956,  as 
amended,  sec.  234,  83  Stat.  1244,  as  amended 
(42  U.S.C.  2133,  2201,  2232,  2233,  2236, 
2239,  2282);  sees.  201,  202,  206,  88  Stat. 
1242, 1244, 1246,  as  amended  (42  U.S.C. 
5841.  5842,  5846). 

45.  In  Appendix  A  to  part  52.  Section 
VI.  paragraph  E.l.b.  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  52 — ^Design  Certification 
Rule  for  the  U.S.  Advanced  Boiling  Reactor 

*         *  .       *         *         * 

VI.  Issue  Resolution. 

***** 

E.  •   *   • 

1.  *   *   • 

b.  The  reason  why  the  information        * 
currently  available  to  the  public  at  the  NRC 
Web  site,  http://www.nrc.gov.  and/or  at  the 
NRC  Public  Document  Room,  is  insufficient; 
***** 

46.  In  Appendix  B  to  part  52,  Section 
VI,  paragraph  E.l.b.  is  revised  to  read  as 
follows: 

Appendix  B  to  Part  52 — Design  Certification 
Rule  for  the  System  80-)-  Design 

***** 

E.  •  *   • 

1.  •   •  • 

b.  The  reason  why  the  information 
currently  available  to  the  public  at  the  NRC 
Web  site,  http://www.nrc.gov,  and/or  at  the 
NRC  Public  Document  Room,  is  insufficient. 


2454^ 


Federal  Register / Vol.  64,  No.  88 /Friday,  May  7,  1999 /Proposed  Rules 


47.  Ih  Appendix  O  to  Part  52, 
paragraph  5  is  revised  to  read  as 
follow! 

Appen4ix  O  to  part  52 — Standardization  of 
De5ign;jStaff  Review  of  Standard  Designs 

*  M  •  •  * 

5.  Uppn  completion  of  their  review  of  a 
submittal  under  this  appendix,  the  NRC 
regulatory  staff  shall  publish  in  the  Federal 
Register  a  determination  as  to  whether  or  not 
the  prel  iminary  or  final  design  is  acceptable, 
subject  o  such  conditions  as  may  be 
appropi  iate,  and  make  available  at  the  NRC 
Web  sit !,  http://www.nrc.gov,  an  analysis  of 
the  desi  jn  in  the  form  of  a  report.  An 
approve  d  design  shall  be  utilized  by  and 
relied  u  3on  by  the  regulatory  staff  and  the 
ACRS  ii  1  their  review  of  any  individual 
facility  icense  application  which 
incorpo  -ates  by  reference  a  design  approved 
in  accoi  dance  with  this  paragraph  unless 
there  ex  ists  significant  new  information 
which  s  ibstantially  affects  the  earlier 
determi  lation  or  other  good  cause. 
* 

48.  L 1  Appendix  Q  to  part  52, 
paragra  ph  4  is  revised  to  read  as 
follows 

Append  ix  Q  to  Part  52 — Pre-Appiication 
Early  Si^e  Review  of  Site  Suitability  Issues 


Up(  in 
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completion  of  review  by  the  NRC 
if  appropriate  by  the  ACRS,  of  a 
under  this  appendix,  the  NRC  staff 
a  Staff  Site  Report  which  shall 
the  location  of  the  site,  state  the  site 
issues  reviewed,  explain  the 
scope  of  the  review,  state  the 
of  the  staff  regarding  the  issues 
and  state  the  reasons  for  those 
.  Upon  issuance  of  an  NRC  Staff 
the  NRC  staff  shall  publish  a 
the  availability  of  the  report  in  the 
Register  and  shall  make  available  a 
I  he  report  at  the  NRC  Web  site,  http./ 
.gov.  The  NRC  staff  shall  also  send 
the  report  to  the  Governor  or  other 
e  official  of  the  State  in  which  the 
and  to  the  chief  executive  of 
ipality  in  which  the  site  is  located 
site  is  not  located  in  a  municipality, 
"  executive  of  the  county. 


PART  *)— DISPOSAL  OF  HIGH-LEVEL 
RADIOi  ACTIVE  WASTE  IN  GEOLOGIC 
REPOSITORIES 

49.  The  authority  citation  for  Part  60 
continups  to  read  as  follows: 

Autho|ity:  Sees.  51,  53,  62,  63,  65,  81, 161, 
182,  183  68  Stat.  929,  930,  932,  933,  935, 
948,  953  954,  as  amended  (42  U.S.C.  2071, 
2073.  20  }2,  2093,  2095,  2111,  2201,  2232, 
2233);  s«  cs.  202,  206.  88  Stat.  1244, 1246  (42 
U.S.C.  51  42,  5846):  sees.  10  and  14,  Pub.  L. 
95-601,  J2  Stat.  2951  (42  U.S.C.  2021a  and 
5851):  se  c.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.( :.  4332):  sees.  114, 121,  Pub.  L.  97- 
425,  96  i  tat.  2213g,  2228,  as  amended  (42 
U.S.C.  1(134, 10141),  and  Pub.  L.  102-486, 
sec.  290i  106  Stat.  3123  (42  U.S.C.  5851). 


50.  In  §60.2,  the  definition  of  NRC 
Public  Document  Room  is  revised  and 
the  definition  of  NRC  Web  site  is  added 
to  read  as  follows: 

§60.2    Definitions. 

*         •         •         •         * 

NRC  Public  Document  Room  means 
the  facility  at  2120  L  Street,  NW., 
Washington,  DC  where  certain  public 
records  of  the  NRC  that  were  made 
available  for  public  inspection  in  paper 
or  microfiche  prior  to  the 
implementation  of  the  NRC  Agencywide 
Documents  Access  and  Management 
System,  commonly  referred  to  as 
AJDAMS,  will  remain  available  for 
public  inspection.  It  is  also  the  place 
where  computer  terminals  are  available 
to  access  the  Electronic  Reading  Room 
component  of  ADAMS  on  the  NRC  Web 
site,  http://www.nrc.gov,  where  copies 
can  be  made  or  ordered  as  set  forth  in 
§  9.35.  The  facility  is  staffed  with 
reference  librarians  to  assist  the  public 
in  identifying  and  locating  documents 
and  in  using  the  NRC  Web  site  and 
ADAMS.  The  NRC  Public  Document 
Room  is  open  from  7:45  am  to  4:15  pm, 
Monday  through  Friday,  except  on 
Federal  holidays.  Reference  service  and 
access  to  documents  may  also  be 
requested  by  telephone  (202-634-3273 
or  800-397-4209)  between  8:30  am  and 
4:15  pm,  or  by  e-mail  (PDR@nrc.gov], 
fax  (202-634-3343).  or  letter  (NRC 
Public  Document  Room,  LL-6, 
Washington.  DC  20555-0001). 

NRC  Web  site,  http://www.nrc.gov  is 
the  Internet  uniform  resource  locator 
name  for  the  Internet  address  of  the  Web 
site  where  NRC  will  ordinarily  make 
available  its  public  records  for 
inspection. 
***** 

51.  In  §  60.18,  paragraph  (f)  is  revised 
to  read  as  follows: 

§  60.1 8    Review  of  site  ctiaracterization 
activities. 


(0  The  Director  shall  publish  in  the 
Federal  Register  a  notice  of  availability 
of  the  site  characterization  analysis  and 
a  request  for  public  comment  within  a 
reasonable  period,  as  specified  (not  less 
than  90  days).  The  notice  along  with 
copies  of  the  site  characterization 
analysis  shall  be  available  at  the  NRC 
Web  site,  http://www.nrc.gov,  and 
copies  of  any  comments  received  will 
also  be  made  available  there. 


52.  In  §60.61,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  60.61    Provision  of  infornwitlon. 


(d)  Copies  of  all  communications  by 
the  Director  under  this  section  are 
available  at  the  NRC  Web  site,  http:// 
wvinv.nrc.gov,  and/or  at  the  NRC  PubUc 
Document  Room,  and  copies  are 
furnished  to  DOE. 

53.  In  §  60.63,  paragraphs  (b)and  (f) 
are  revised  to  read  as  follows: 

§  60.63    Participation  in  license  reviews. 

***** 

(b)  In  addition,  whenever  an  area  has 
been  approved  by  the  President  for  site 
characterization,  a  State  or  an  affected 
Indian  Tribe  may  submit  to  the  Director 
a  proposal  to  facilitate  its  participation 
in  the  review  of  a  site  characterization 
plan  and/or  license  application.  The 
proposal  may  be  submitted  at  any  time 
and  must  contain  a  description  and 
schedule  of  how  the  State  or  affected 
Indian  Tribe  wishes  to  participate  in  the 
review,  or  what  services  or  activities  the 
State  or  affected  Indian  Tribe  wishes 
NRC  to  carry  out,  and  how  the  services 
or  activities  proposed  to  be  carried  out 
by  NRC  would  contribute  to  such 
participation.  The  proposal  may  include 
educational  or  information  services 
(seminars,  public  meetings)  or  other 
actions  on  the  part  of  NRC,  such  as 
employment  or  exchange  of  State 
personnel  under  the  Intergovernmental 
Personnel  Act. 
***** 

(f)  Proposals  submitted  under  this 
section,  and  responses  thereto,  shall  be 
made  available  at  the  NRC  Web  site, 
http://www.nrc.gov,  and/or  at  the  NRC 
Public  Document  Room. 

PART  62— CRITERIA  AND 
PROCEDURES  FOR  EMERGENCY 
ACCESS  TO  NON-FEDERAL  AND 
REGIONAL  LOW-LEVEL  WASTE 
DISPOSAL  FACILITIES 

54.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  Sees.  81, 161,  as  amended,  68 
Stat.  935,  948,  949,  950,  951,  as  amended  (42 
U.S.C.  2111.  2201):  sees.  201,  209,  as 
amended,  88  Stat.  1242,  1248,  as  amended 
(42  U.S.C.  5841.  5849):  sees.  3,  4,  5,  6.  99 
Stat.  1843.  1844,  1845.  1846,  1847,  1848, 
1849,  1850,  1851,  1852,  1853.  1854,  1855, 
1856, 1857,  (42  U.S.C.  2021e,  2021d,  2021e. 
2021f). 

55.  In  §62.11,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  62.1 1    Filing  and  distribution  of  a 
determination  request 


(b)  Upon  receipt  of  a  request  for  a 
determination,  the  Secretary  of  the 
Commission  shall  publish  a  notice 
acknowledging  receipt  of  the  request  in 
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the  Federal  Register.  The  notice  must 
require  that  public  comment  on  the 
request  be  submitted  within  10  days  of 
the  publication  date  of  the  notice.  A 
copy  of  the  request  will  be  made 
available  for  inspection  or  copying  at 
the  NRC  Web  site,  http://www.nrc.gov, 
and/ or  at  the  NRC  Public  Docimient 
Room.  The  Secretary  of  the  Commission 
shall  also  transmit  a  copy  of  the  request 
to  the  U.S.  Department  of  Energy,  to  the 
Governors  of  die  States  of  the  Compact 
region  where  the  waste  is  generated,  to 
the  Governors  of  the  States  with 
operating  non-Federal  low-level 
radioactive  waste  disposal  facilities,  to 
the  Compact  Commissions  with 
operating  regional  low-level  radioactive 
waste  disposal  facilities,  and  to  the 
Governors  of  the  States  in  the  Compact 
Commissions  with  operating  disposal 
faciUties. 

•  •        *        •        • 

56.  In  §  62.22,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  62.22    Notice  of  issuance  of  a 
determination. 

•  •        •        •        * 

(c)  The  Secretary  of  the  Commission 
shall  make  a  copy  of  the  final 
determination  available  for  inspection  at 
the  NRC  Web  site,  http://www.nrc.gov. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

57.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65.  69, 
81.  161,  182,  183,  184, 186,  187,  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274.  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206, 
88  Stat.  1242.  as  amended,  1244, 1246  (42 
U.S.C.  5841,  5842,  5846),  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951,  as  amended  by  Pub.  L.  102- 
486,  sec.  7902, 106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133, 135, 
137, 141,  Pub.  L.  97-425,  96  Stat.  2229,  2230, 
2232.  2241,  sec.  148.  Pub.  L.  100-203, 101 
Stat.  1330-235  (42  U.S.C.  10151, 10152, 
10153,  10155, 10157,  10161,  10168). 

Sees.  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d),  Pub.  L.  100-203, 101 
Stat.  1330-232, 1220-236  (42  U.S.C. 
10162(b),  10168(c).  (d)).  Section  72.46  also 
issued  under  sec.  189, 68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  97-100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  ]  also  issued  under  sees.  2(2),  2(15), 


2(19),  117(a),  141(h),  Pub.  L.  97-425, 96  Stat. 
2202,  2203,  2204.  2222,  2224,  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133.  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat 
2252  (42  U.S.C  10198). 

58.  In  §  72.200,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  72.200    Provision  of  MRS  information. 

***** 

(c)  Copies  of  all  communications  by 
the  Director  or  the  Director's  designee 
under  this  section  must  be  made 
available  at  the  NRC  Web  site,  http:// 
www.nrc.gov,  and/or  at  the  NRC  Public 
Document  Room,  and  must  be  furnished 
to  DOE. 

PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

59.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63, 103, 104, 122, 161. 
68  Stat  930.  932.  936,  937,  939,  948,  as 
amended  (42  U.S.C.  2073.  2093.  2133,  2134, 
2152,  2201);  sec.  201,  88  Stat  1242,  as 
amended  (42  U.S.C.  5841). 

Section  75.4  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425.  96  Stat  2232,  2241  (42 
U.S.C.  10155,  10161). 

60.  In  §  75.2,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  75.2    Scope. 


(b)  The  United  States  eligible  list  is  a 
list  of  installations  eligible  for  IAEA 
safeguards  under  the  US/IAEA 
Safeguards  Agreement  which  the 
Secretary  of  State  or  his  designee  files 
with  the  Commission.  A  copy  of  this  list 
is  available  for  inspection  at  the  NRC 
Web  site,  http://www.nrc.gov,  and/or  at 
the  NRC  Public  Document  Room.  In 
accordance  with  the  provisions  of  the 
Agreement,  the  following  activities  are 
excluded  from  the  United  States  eligible 
list: 

(1)  Activities  having  direct  national 
security  significance. 

(2)  Activities  involving  mining  and 
ore  processing. 


PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

61.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sees.  161,  68  Stat  948,  as 
amended,  sees.  1312, 1701,  as  amended,  106 
Stat  2932,  2951,  2952,  2953,  110  Stat  1321- 
349  (42  U.S.C.  2201.  2297b-ll.  2297f);  sees. 
201,  as  amended,  204,  206,  88  SUt  1244. 


1245, 1246  (42  U.S.C.  5841,  5842.  5845. 
5846).  Sec  234(a),  83  Stat  444,  as  amended 
by  Pub.  L.  104-134,  110  Stat  1321, 1321-349 
(42  U.S.C.  2243(a)). 

Sec.  76.7  also  issued  under  Pub.  L.  95-601. 
see.  10,  92  Stat  2951  (42  U.S.C.  5851).  Sec. 
76.22  is  also  issued  under  sec.  193(f).  as 
amended,  104  Stat.  2835,  as  amended  by  Pub. 
L.  104-134,  110  Stat  1321.  1321-349  (42 
U.S.C.  2243(f)).  Sec.  76.35(j)  also  issued 
under  sec.  122,  68  Stat  939  (42  U.S.C.  2152). 

62.  In  §  76.37,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  76.37    Federal  Register  notice. 

***** 

(a)  A  notice  of  the  filing  of  an 
application  specifying  that  copies  of  the 
application,  except  for  Restricted  Data. 
Unclassified  Controlled  Nuclear 
Information,  Classified  National 
Security  Information,  Safeguards 
Information,  Proprietary  Data,  or  other 
withholdable  information  will  be  made 
available  for  the  public  inspection  at  the 
NRC  Web  site,  http://www.nrc.gov: 


PART  100— REACTOR  SITE  CRITERIA 

63.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  Sees.  103, 104, 161. 182,  68 
Stat  936.  937,  948.  953.  as  amended  (42 
U.S.C.  2133,  2134.  2201.  2232);  sees.  201,  as 
amended,  202,  88  Stat.  1242,  as  amended, 
1244  (42  U.S.C.  5841,5842). 

64.  In  §  100.11  the  undesignated 
paragraph  after  the  note  is  removed  and 
a  new  paragraph  (c)  is  added  to  read  as 
follows: 

§  100.11    Determination  of  exclusion,  low 
population  zone,  and  population  center 
distance. 

•         *••'• 

(c)  Copies  of  Technical  Information 
Document  14844  may  be  obtained  at  the 
NRC  Web  site,  http://www.nrc.gov,  at 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW.,  Washington,  DC,  or  by 
writing  the  Director  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

65.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  54,  57,  63,  64,  65, 
81,  82,  103,  104,  109.  Ill,  126.  127.  128, 129, 
161,  181,  182,  183,  187.  189,  68  Stat.  929, 
930.  931.  932,  933,  936.  937,  948.  953,  954. 
955,  956,  as  amended  (42  U.S.C  2071,  2073, 
2074,  2077,  2092-2095.  2111,  2112,  2133, 
2134,  2139,  2139a,  2141.  2154-2158.  2201. 
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,  2237,  2239);  sec.  201,  88  Stat, 
amended  (42  U.S.C.  5841),  sec.  5, 
101-575, 104  Stat.  2835  (42  U.S.C. 
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2243). 

Sectitjns  110.1(b)(2)  and  110.1(b)(3)  also 
issued  mder  Pub.  L.  96-92.  93  Stat.  710  (22 
U.S.C.  2  403).  Section  110.11  also  issued 
under  s(c.  122,  68  Stat.  939  (42  U.S.C.  2152) 
and  sec! .  54c  and  57d.,  88  Stat.  473,  475  (42 
U.S.C.  2374).  Section  110.27  also  issued 
under  s<c.  309(a).  Pub.  L.  99-440.  Section 
110.50(1  )(3)  also  issued  under  sec.  123.  92 
Stat.  14;  (42  U.S.C.  2153).  Section  110.51 
also  issi  ed  under  sec.  184,  68  Stat.  954.  as 
amended  (42  U.S.C.  2234).  Section  110.52 
also  issied  under  sec.  186,  68  Stat.  955  (42 
U.S.C.  2  236).  Sections  110.80-110.113  also 
issued  under  (5  U.S.C.  552,  554).  Sections 
110.130-110.135  also  issued  under  (5  U.S.C. 
553).  Sections  110.2  and  110.42(a)(9)  also 
issued  u[ider  sec.  903.  Pub.  L.  102-496  (42 
U.S.C.  2i51  et  seq.) 

66.  Iii  §  110.2  the  definition  of  Public 
Documi  int  Room  is  removed  and  new 
definitions  of  NEC  Public  Document 
Room  and  NRC  Web  site  are  added  to 
read  as  follows: 


§110.2 


Definitions. 


NRC  ^ublic  Document  Room  means 
the  facii  ity  at  2120  L  Street,  NW., 
Washin  'ton,  DC  where  certain  public 
records  of  the  NRC  that  were  made 
available  for  public  inspection  in  paper 
or  micnifiche  prior  to  the 
implem  jntation  of  the  NRC  Agencywide 
Docume  nts  Access  and  Management 
System,  commonly  referred  to  as 
AJDAMJ ,  will  remain  available  for 
public  i  ispection.  It  is  also  the  place 
where  cjmputer  terminals  are  available 
to  accesi  the  Electronic  Reading  Room 
componJBnt  of  ADAMS  on  the  NRC  Web 
site,  htti  yJ I wwvf.nTC.gov,  where  copies 
can  be  n  lade  or  ordered  as  set  forth  in 
§9.35.  The  facility  is  staffed  with 
referenc  j  librarians  to  assist  the  public 
in  identi  fying  and  locating  documents 
and  in  u  sing  the  NRC  Web  site  and 
ADAMS.  The  NRC  Public  Document 
Room  is  open  from  7:45  am  to  4:15  pm. 
Monday  through  Friday,  except  on 
Federal  lolidays.  Reference  service  and 
access  td  documents  may  also  be 
requested  by  telephone  (202-634-3273 
or  800-397-4209}  between  8:30  am  and 
4:15  pm  or  by  e-mail  {PDR@nTc.gov\, 
fax  (202-634-3343).  or  letter  (NRC 
Public  Document  Room,  LL-6, 
Washinj  ton.  EX:  20555-0001). 


NRC 

the 

name  foi 
site 

available 
inspectid 


Web: 


site,  http://www.nrc.gov,  is 
Intethet  uniform  resource  locator 

the  Internet  address  of  the  Web 
whe^  NRC  will  ordinarily  make 

its  public  records  for 


n. 


67.  In  §  110.70.  paragraph  (d)  is 
removed  and  paragraph  (a)  is  revised  to 
read  as  follows: 

§  1 1 0. 70    Public  notice  of  receipt  of 
application. 

(aj  The  Commission  will  notice  the 
receipt  of  each  license  application  for  an 
export  or  import  for  which  a  specific 
license  is  required  by  maicing  a  copy 
available  at  the  NRC  Web  site,  http:// 
www.nrc.gov. 
•        •        *        «        » 

68.  Section  110.71  is  revised  to  read 
as  follows: 

§110.71    Notice  of  withdrawal  of  an 
application. 

The  Commission  will  notice  the 
withdrawal  of  an  application  by  making 
a  copy  available  at  the  NRC  Web  site. 
http://www.nrc.gov. 

69.  In  §  110.72.  the  section  heading 
and  introductory  text  are  revised  to  read 
as  follows: 

$110.72    Public  availability  of  documents. 

Unless  exempt  from  disclosure  under 
part  9  of  this  chapter,  the  following 
documents  pertaining  to  each  license 
and  license  application  for  an  import  or 
export  requiring  a  specific  license  under 
this  part  will  be  made  available  at  the 
NRC  Web  site,  http://www.nrc.gov,  and/ 
or  at  the  NRC  Public  Document  Room: 


70.  In  §  110.112,  paragraph  (b)  is 
revised  to  read  as  follows: 

§110.112    Reporter  and  transcript  for  an 
oral  hearing. 


(b)  Except  for  any  classified  portions, 
transcripts  will  be  made  available  at  the 
NRC  Web  site,  http://www.nrc.gov,  and/ 
or  at  the  NRC  Public  Document  Room. 


71.  In  §  110.113,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  1 1 0. 1 1 3    Commission  action. 


(c)  If  the  Commission  considers 
information  not  in  the  hearing  record  in 
reaching  its  ficensing  decision,  the 
hearing  participants  will  be  informed 
and,  if  not  classified  or  otherwise 
privileged,  the  information  will  be  made 
available  at  the  NRC  Web  site,  http:// 
www.nrc.gov,  and  furnished  to  the 
participants. 


Dated  at  Rockville,  Md.  this  13  day  of 
April,  1999. 


For  the  Nuclear  Regulatory  Commission. 
A.  J.  Galante. 
Chief  Information  Officer. 
[FR  Doc.  99-11246  Filed  05-06-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-151-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes,  that  would 
have  required  repetitive  inspections  for 
excessive  wear  of  the  aileron  control 
cables,  cable  guides,  and  cable  pulleys 
located  at  the  rear  wing  spars;  and 
corrective  actions,  if  necessary.  That 
proposal  also  would  have  required 
repetitive  replacement  of  the  control 
cables  and  cable  guides  with  new  or 
serviceable  components.  That  proposal 
was  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
This  new  action  revises  the  proposed 
rule  by  expanding  the  applicability  of 
the  proposed  rule  to  include  additional 
airplanes.  In  addition,  this  new  action 
provides  for  optional  terminating  action 
for  the  repetitive  inspections.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  detect  and  correct 
excessive  wear  on  the  aileron  control 
cables,  cable  guides,  and  cable  pulleys 
located  at  the  rear  wing  spars,  which 
could  result  in  broken  aileron  control 
cables  and  consequent  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
June  1,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
151-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 
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The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB.  SAAB  Aircraft 
Product  Support.  S-581.88,  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argximents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-151-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-151-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Saab  Model  SAAB  2000  series  airplanes, 


was  published  as  a  notice  of  proposed 
rulemaking  (NPRM^  in  the  Federal 
Register  on  February  9.  1998  (63  FR 
6499).  That  NPRM  would  have  required 
repetitive  inspections  for  excessive  wear 
of  the  aileron  control  cables,  cable 
guides,  and  cable  pulleys  located  at  the 
rear  vdng  spars,  and  corrective  actions, 
if  necessary.  That  NPRM  also  would 
have  required  repetitive  replacement  of 
the  control  cables  and  cable  guides  with 
new  or  serviceable  components.  That 
NPRM  was  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  Such  excessive 
wear,  if  not  corrected,  could  result  in 
broken  aileron  control  cables  and 
consequent  reduced  controllability  of 
the  airplane. 

Actions  Since  Issuance  of  the  NPRM 

Since  the  NPRM  was  issued,  the 
manufacturer  has  issued  Saab  Service 
Bulletin  2000-27-033,  Revision  01, 
dated  March  27,  1998.  Revision  01 
introduces  no  new  actions  but  revises 
the  effectivity  to  include  additional 
airplanes  and  specifies  that  the 
modification  specified  by  Service 
Bulletin  2000-27-037,  described  below, 
eliminates  the  need  for  the  repetitive 
inspections  specified  by  Service 
Bulletin  2000-27-033,  Revision  01. 

Also,  the  manufacturer  has  issued 
Saab  Service  Bulletin  2000-27-037, 
dated  March  11, 1998,  which  describes 
procedures  for  modification  of  the 
aileron  control  system.  The 
modification  involves  replacement  of 
the  aileron  control  cables  with  new, 
improved  (carbon  steel)  cables,  and 
refriacement  of  the  semi-glides  (cable 
guides)  with  new  improved  cable 
guides. 

The  Luftfartsverket  (LFV),  which  is 
the  civil  aviation  authority  for  Sweden, 
has  classified  Service  Bulletin  2000-27- 
033,  Revision  01,  as  mandatory.  Further, 
the  LFV  has  approved  Service  Bulletin 
2000-27-037  as  optional  terminating 
action  for  the  repetitive  inspections 
specified  by  Service  Bulletin  2000-27- 
033,  Revision  01.  In  addition,  the  LFV 
has  issued  Swedish  airworthiness 
directive  SAD  No.  1-lllRl,  dated 
March  30, 1998,  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Sweden. 

Explanation  of  New  Requirements  of 
the  Supplemental  NPRM 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  supplemental  NPRM  would 
require  accomplishment  of  the  actions 


specified  in  Saab  Service  Bulletin  2000- 
27-033  described  previously.  The 
proposed  AD  also  would  provide  for 
optional  terminating  action  for  the 
repetitive  inspections  and  repetitive 
replacements. 

Operators  should  note  that,  in 
consonance  with  the  findings  of  the 
Luftfartsverket  (LFV),  which  is  the  civil 
aviation  authority  for  Sweden,  the  FAA 
has  determined  that  the  repetitive 
actions  proposed  by  this  AD  can  be 
allowed  to  continue  in  lieu  of 
accomplishment  of  a  terminating  action. 
In  making  this  determination,  the  FAA 
considers  that,  in  this  case,  long-term 
continued  operational  safety  will  be 
adequately  assured  by  accomplishing 
the  repetitive  inspections  to  detect 
discrepancies  before  they  represent  a 
hazard  to  the  airplane. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $180,  or  $60 
per  airplane,  per  inspection  cycle. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  inspection  proposed 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $1,440,  or  $480  per 
airplane,  per  replacement  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to  perform 
the  optional  terminating  modification,  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  i>er  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
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on  U.S.  operators  is  estimated  to  be 
$1,440,  or  $480  per  airplane. 

Regulal  ory  Impact 

The  r  jgulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Jitates.  on  the  relationship 
between  the  national  government  and 
the  Stat  }s.  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accondance  with  Executive  Order 
12612. 1  is  determined  that  this 
proposal  would  not  have  sufficient 
federali$m  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  rsignificant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatiry  Policies  and  Procedures  (44 
FR  1103J4,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  sunstantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatoiy  evaluation  prepared  for  this 
action  ia  contained  in  the  Rules  Docket. 
A  copy  (^f  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  S  objects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Sifety. 

The  Proposed  Amendment 

Accon  lingly.  pursuant  to  the 
authorit] '  delegated  to  me  by  the 
Adminis  trator,  the  Federal  Aviation 
Adminis  (ration  proposes  to  amend  part 
39  of  tha  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continueB  to  read  as  follows: 

Author^:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    l^kmendMl] 

2.  Sec^on  39.13  is  amended  by 
adding  tie  following  new  airworthiness 
directive : 

Saab  Aire  raft  AB:    Docket  97-NM-151-AD. 
Applicability:  Model  SAAB  2000  series 


airplanes,  serial  niunbers  004  through  064 
inclusive:  except  those  airplanes  on  which 
Saab  Airaaft  AB  Modification  6093 
(reference  Saab  Service  Bulletin  2000-27- 
037.  dated  March  11. 1998)  has  been 
installed;  Certificated  in  any  category. 

Note  1:  Phis  AD  applies  to  each  airplane 


identified 


in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  rfltethod  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  excessive  wear  on  the 
aileron  control  cables,  cable  guides,  and 
cable  pulleys  located  at  the  rear  wing  spars, 
which  could  result  in  broken  aileron  control 
cables  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 


Repetitive  Inspections 

(a)  Inspect  to  detect  discrepancies  of  the 
left-and  right-hand  aileron  control  cables, 
cable  guides,  and  cable  pulleys  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable,  in  accordance  with  Saab 
Service  Bulletin  2000-27-033.  dated  April 
29, 1997,  or  Revision  01,  dated  March  27, 
1998.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  500  flight  hours.  If 
any  discrepancy  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  perform  corrective  action  in 
accordance  with  the  service  bulletin. 

(1)  For  airplanes  on  which  Saab 
Modification  5784  has  been  installed:  Inspect 
at  the  later  of  the  times  specified  in 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  1 ,800  total 
flight  hours;  or  within  1 ,800  flight  hours  after 
accomplishment  of  the  modification  or 
replacement  of  any  control  cable;  whichever 
occurs  latest.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  on  which  Saab 
Modification  5784  has  not  been  installed: 
Inspect  at  the  later  of  the  times  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  3,200  total 
flight  hours,  or  within  3,200  flight  hours  after 
replacement  of  any  control  cable,  whichever 
occurs  later.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

Note  2:  Although  the  inspection  schedules 
of  this  AD  apply  to  both  left-and  right-hand 
wing  cable  systems,  replacement  of  the  cable, 
guide,  or  pulley  on  one  wing  only,  prior  to 
scheduled  replacement,  would  result  in 
subsequent  staggered  inspections  for  the 
components  of  the  left-and  right-hand  cable 
systems. 

Repetitive  Replacements 

(b)  Replace  the  aileron  control  cables,  cable 
guides,  and  cable  pulleys  with  new  or 
serviceable  parts,  as  applicable;  at  the  time 


specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  as  applicable;  in  accordance  with  Saab 
Service  Bulletin  2000-27-033,  dated  April 
29, 1997,  or  Revision  01,  dated  March  27. 
1998. 

(1)  For  airplanes  on  which  Saab 
Modification  5784  has  been  installed: 
Replace  at  the  later  of  the  times  specified  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this  AD. 
Thereafter,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  the  time  specified 
in  paragraph  (a)(1);  and  replace  the  control 
cables  and  cable  guides  thereafter  prior  to  the 
accumulation  of  3,200  flight  hours  after 
replacement  of  any  control  cable. 

(i)  Prior  to  the  accumulation  of  3.200  total 
flight  hours;  or  within  3.200  flight  hours  after 
installation  of  the  modification,  or  after 
replacement  of  any  control  cable;  whichever 
occiu^  latest.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  on  which  Modification 
5784  has  not  been  installed:  Replace  at  the 
later  of  the  times  specified  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  AD.  Thereafter, 
repeat  the  inspections  required  by  paragraph 
(a)  of  this  AD  at  the  time  specified  in 
paragraph  (a)(2);  and  replace  the  control 
cables  and  cable  guides  thereafter  prior  to  the 
accumulation  of  6,200  flight  hours  following 
replacement  of  any  control  cable. 

(i)  Prior  to  the  accumulation  of  6,200  total 
flight  hours,  or  within  6,200  flight  hours  after 
replacement  of  any  control  cable,  whichever 
occurs  later.  Or 

(ii)  Within  200  flight  hours  after  the 
effective  date  of  this  AD. 

Optional  Terminating  Action 

(c)  Accomplishment  of  the  modification  of 
the  aileron  control  system  in  accordance  with 
Saab  Service  Bulletin  2000-27-037,  dated 
March  11, 1998,  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliant^ 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  firom  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  No. 
1-lllRl,  dated  March  30, 1998. 
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Issued  in  Renton,  Washington,  on  April  30, 
1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-11469  Filed  5-6-99;  8:45  am] 

BILUNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-9a-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-145  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMRHARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  EMBRAER  Model  EMB-145 
series  airplanes.  This  proposal  would 
require  a  one-time  ultrasonic  inspection 
of  the  maneuvering  actuator  piston  rod 
of  the  main  landing  gear  (MLC)  to 
ensure  adequate  wall  thickness  of  the 
piston  rods;  and  replacement  of  any 
discrepant  piston  rod  with  a  new  piston 
rod.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  speciHed  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
maneuvering  actuator  piston  rod  of  the 
MLG,  which  would  impede  retraction  of 
the  MLG  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
June  7,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9»-NM- 
98-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225. 
Sao  Jose  dos  Campos — SP,  Brazdl.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 


1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  A.  Jackson,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia 
30349:  telephone  (770)  703-6083;  fax 
(770) 703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-98-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-98-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  EMBRAER  Model  EMB-145 


series  airplanes.  The  DAC  advises  that 
that  it  has  received  a  report  indicating 
that,  due  to  a  deviation  in  a 
manufacturing  process,  certain 
maneuvering  actuator  piston  rods  for 
the  main  landing  gear  (MLG)  may  have 
been  delivered  with  reduced  wall 
thickness.  This  condition,  if  not 
corrected,  would  result  in  failure  of  the 
maneuvering  actuator  piston  rod  of  the 
MLG,  which  would  impede  retraction  of 
the  MLG  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
145-32-0031,  Change  No.  01,  dated 
December  8,  1998,  and  Change  No.  02, 
dated  February  12,  1999,  which  describe 
procedures  for  a  one-time  ultrasonic 
inspection  of  the  maneuvering  actuator 
piston  rods  of  the  MLG  to  ensure 
adequate  wall  thickness  of  the  piston 
rods;  and  replacement  of  any  discrepant 
piston  rod  with  a  new  piston  rod. 

The  DAC  classified  this  service 
bulletin  as  mandatory  and  issued 
Brazilian  airworthiness  directive  98-09- 
01  Rl.  dated  March  15.  1999,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  ultrasonic  inspection  of  the 
maneuvering  actuator  piston  rod  of  the 
MLG  to  ensure  adequate  wall  thickness 
of  the  piston  "rods;  and  replacement  of 
any  discrepant  piston  rod  with  a  new 
piston  rod.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 
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Cost  Iitepact 

The  t='AA  estimates  that  33  EMBRAER 
Model  jEMB-145  series  airplanes  of  U.S. 
registrr  would  be  affected  by  this 
propo^  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  acccniplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hpur.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,980,  or 
$60  p>er  airplane. 

The  cost  impact  figure  discussed 
above  lis  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AI  were  not  adopted. 

Regula  cry  Impact 

The  1  egulations  proposed  herein 
would  lot  have  substantial  direct  effects 
on  the  I  States,  on  the  relationship 
betwee:  i  the  national  government  and 
the  Stales,  or  on  the  distribution  of 
power  tnd  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  acco  'dance  with  Executive  Order 
12612,  |t  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  tie  reasons  discussed  above,  I 
certify  0iat  this  proposed  regulation  (1) 
is  not  a|"significant  regulatory  action" 
under  HxecuUve  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatbry  Policies  and  Procedures  (44 
FR  11014,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
econonpc  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatqry  evaluation  prepared  for  this 
action  ifi  contained  in  the  Rules  Docket. 
A  copy  Df  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
locatioit  provided  under  the  caption 
AODREsiES. 

List  of  Subjects  in  14  CFR  Part  39 


Air 
safety 

The  Pniposed  Amendment 


tr  msportation.  Aircraft,  Aviation 
,  i  afety. 


Accoklingly,  piu'suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  thfe  Federal  Aviation  Regulations 
(14  CFF  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empresa  Brasiieira  de  Aeronautica  S.A. 
(EMBRAfK):  Docket  9»-NM-98-AD. 

Applicability:  Model  EMB-145  series 
airplanes,  equipped  with  main  landing  gear 
maneuvering  actuators,  part  and  serial 
numbers  as  listed  in  EMBRAER  Service 
Bulletin  145-32-0031,  Change  No.  01,  dated 
December  8, 1998.  and  Change  No.  02.  dated 
February  12. 1999;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  failure  of  the  maneuvering 
actuator  piston  rod  of  the  main  landing  gear 
(MLG).  which  would  impede  retraction  of  the 
MLG  and  consequent  reduced  controllability 
of  the  airplane;  accomplish  the  following: 

Ultrasonic  Inspection  and  Replacement 

(a)  Within  the  next  100  landings  after  the 
effective  date  of  this  AD,  perform  an 
ultrasonic  insp)ection  of  the  maneuvering 
actuator  piston  rods  of  the  MLG  to  ensure 
adequate  wall  thickness  of  the  piston  rods,  in 
accordance  with  EMBRAER  Service  Bulletin 
145-32-0031,  Change  No.  01.  dated 
December  8. 1998.  or  Change  No.  02,  dated 
February  12, 1999. 

(1)  If  the  thickness  of  any  measurement 
point  in  any  piston  rod  is  greater  than  2.0 
mm  (.079  inch),  no  further  action  is  required 
by  this  AD. 

(2)  If  the  thickness  of  any  measurement 
point  in  any  piston  rod  is  from  1.5  nun  (.059 
inch)  to  2.0  mm  (.079  inch):  Within  500 
landings  after  the  effective  date  of  this  AD, 
replace  the  piston  rod  with  a  new  rod  having 
the  correct  part  number  as  specified  in  the 
service  bulletin. 

(3)  If  the  thickness  of  any  measurement 
point  in  any  piston  rod  is  less  than  1.5  mm 
(.059  inch):  Within  50  landings  after  the 
effective  date  of  this  AD,  replace  the  piston 


rod  with  a  new  rod  having  the  correct  part 
number  as  specified  in  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  98-09-01 
Rl,  dated  March  15, 1999. 

Issued  in  Renton,  Washington,  on  April  30, 
1999. 

D.  L.  Riggin, 

Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  99-11470  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  4«10-13-V 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Chapter  IX 

pocket  No.  FR-4423-M-03] 

Negotiated  Rulemaking  Committee  on 
Capital  Fund  Allocation;  Meetings 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Negotiated 
Rulemaking  Committee  Meetings. 

SUMMARY:  This  notice  announces  the 
second  and  third  meetings  of  the 
Negotiated  Rulemaking  Committee  on 
Capital  Fimd  Allocation.  These 
meetings  are  sponsored  by  HUD  for  the 
purpose  of  discussing  and  negotiating  a 
proposed  rule  that  would  change  the 
current  method  of  determining  the 
payment  of  capital  funds  to  public 
housing  agencies  (PHAs). 

DATES:  The  second  committee  meeting 
will  be  held  on  May  11  and  May  12, 
1999.  On  May  11, 1999,  the  meeting  will 
begin  at  approximately  9:30  am  and  run 
until  completion;  on  May  12, 1999,  the 
meeting  will  begin  at  approximately 
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9:00  am  and  run  until  approximately 
5:00  pm. 

The  third  committee  meeting  will  be 
held  on  May  25  and  May  26, 1999.  On 
May  25, 1999,  the  meeting  will  begin  at 
approximately  9:30  am  and  run  until 
completion;  on  May  26, 1999  the 
meeting  will  begin  at  approximately 
9:00  am  and  run  until  approximately 
5:00  pm. 

ADDRESSES:  The  second  committee 
meeting  will  take  place  at  the  Westin 
Fairfax  Hotel,  2100  Massachusetts 
Avenue,  Washington,  DC  20008; 
telephone  (202)  293-2100. 

The  third  committee  meeting  will  take 
place  at  the  Channel  Inn  Hotel,  650 
Water  Street,  SW,  Washington,  DC 
20024;  telephone  1-800-368-5668  or 
(202)  554-2400. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Flood,  Director,  Office  of 
Capital  Improvements,  Public  and 
Indian  Housing,  Room  4134, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500;  telephone 
(202)  708-1640  ext.  4185  (this  telephone 
number  is  not  toll-free).  Hearing  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toU- 
bee  federal  Information  Relay  Service  at 
1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  On  April 
26,  1999  (64  FR  20234),  HUD  published 
a  Federal  Register  notice  announcing 
the  establishment  of  the  Negotiated 
Rulemaking  Advisory  Committee  on 
Capital  Fund  Allocation.  The  April  26, 
1999  notice  also  annoimced  the 
committee  members,  and  the  dates, 
location,  and  agenda  for  the  first 
committee  meeting.  The  purpose  of  the 
committee  is  to  discuss  and  negotiate  a 
proposed  rule  that  would  change  the 
current  method  of  determining  the 
allocation  of  capital  funds  to  public 
housing  agencies  (PHAs). 

The  second  and  third  meetings  of  the 
negotiated  rulemaking  committee  will 
take  place  as  described  in  the  DATES  and 
ADDRESSES  section  of  this  notice. 

The  agenda  planned  for  the 
committee  meetings  includes:  (1) 
defining  the  goals  for  the  Capital  Fund 
formula;  (2)  discussing  the  various 
methods  for  translating  these  goals  into 
a  formula-based  allocation  system;  and 
(3)  the  scheduling  of  future  meetings. 

In  accordance  with  the  General 
Services  Administration  (GSA) 
regulations  implementing  the  Federal 
Advisory  Committee  Act,  HUD  normally 
publishes  a  Federal  Register  meeting 
notice  at  least  15  calendar  days  before 
the  date  of  an  advisory  committee 
meeting).  The  GSA  regulations, 


however,  also  provide  that  an  agency 
may  give  less  than  15  days  notice  if  the 
reasons  for  doing  so  are  included  in  the 
Federal  Register  meeting  notice.  (See  41 
CFR  10-6.1015(b).)  Due  to  the  difficulty 
in  obtaining  suitable  hotel  and 
conference  room  accommodations  in  the 
Washington,  DC  area  during  April, 
1999,  it  has  not  been  possible  for  HUD 
to  announce  the  date  and  location  of  the 
second  committee  meeting  before  today. 
Given  the  October  1, 1999  statutory 
deadline  for  implementation  of  the 
Capital  Fund  formula,  HUD  believes  it 
is  imperative  that  the  negotiations  for 
development  of  the  formula  not  be 
delayed.  Failure  to  publish  the  Capital 
Fund  final  rule  on  a  timely  basis  will 
delay  the  provision  of  capital  subsidies 
to  PHAs.  Accordingly,  rather  than  defer 
the  negotiations,  HUD  has  decided  to 
proceed  with  the  second  committee 
meeting  on  May  11  and  May  12, 1999. 

The  meetings  will  be  open  to  the 
public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  in  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 
Summaries  of  committee  meetings  will 
be  available  for  public  inspection  and 
copying  at  the  address  in  ihe  same 
section. 

Dated:  May  5. 1999. 
Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing. 

[FR  Doc.  99-11718  Filed  5-6-99;  8:45  am) 

BtUMQ  CODE  4210-93-P 


DEPARTMENT  OF  JUSTICE 

Federal  Prison  Industries,  Inc. 

28  CFR  Part  302 

[BOI»10S1-P] 

RIN1120-AA84 

Federal  Prison  Industries,  Inc.  (FPQ 
Standards  and  Procedures  That 
Facilitate  FPI's  Ability  To  Accon^lisli 
Its  Mission 

AGENCY:  Federal  Prison  Industries,  Inc., 

Justice. 

ACTION:  Proposed  rule;  clarification. 

summary:  Federal  Prison  Industries,  Inc. 
(FPI)  proposed  codification  of  its 
"Standards  and  Procedures  that 
Facilitate  FPI's  ability  to  Accomplish  its 


Mission"  was  published  on  January  7, 
1999  (64  FR  1082).  The  comment  period 
in  this  rulemaking  expires  on  May  10, 
1999  (64  FR  11821).  FPI  will  give 
careful  consideration  to  the  comments 
received  in  this  proceeding.  Final  action 
in  this  rulemaking  will  not  occur  before 
September  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  S.  Cantwell,  Corporate 
Counsel,  Federal  Prison  Industries,  Inc.. 
phone  (202) 305-3501. 
Marianne  S.  Cantwell, 

Acting  Chief  Operating  Officer,  Federal  Prison 
Industries,  Inc. 

[FR  Doc.  99-11518  Filed  5-&-99;  8:45  am] 

BHJJNOOOOC  4410-06-P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2700 

Procedural  Rules 

agency:  Federal  Mine  Safety  and  Health 
Review  Commission. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  The  Federal  Mine  Safety  and 
Health  Review  Commission  (the 
"Commission")  is  an  independent 
adjudicatory  agency  that  provides  trial 
and  appellate  review  of  cases  arising 
under  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  30  U.S.C.  801  et  seq. 
(1994)  (the  "Mine  Act").  On  May  7. 
1998,  the  Commission  published  a 
proposed  rule,  proposing  revisions  to 
several  of  its  rules  of  procedure.  See  63 
FR  25183-87  (May  7,  1998).  The 
Commission  is  supplementing  that 
proposed  rule  with  additional  proposed 
procedural  rule  revisions  which  were 
not  included  in  the  May  7  pubUcation. 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  28,  1999. 

ADDRESSES:  Comments  may  be  mailed  to 
Norman  Gleichman,  General  Counsel. 
Federal  Mine  Safety  and  Health  Review 
Commission.  1730  K  Street,  NW.  6th 
Floor,  Washington,  DC  20006.  Persons 
submitting  comments  shall  provide  an 
original  and  three  copies  of  their 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  M.  Gleichman,  General 
Counsel,  Office  of  the  General  Counsel, 
1730  K  Street,  NW,  6th  Floor. 
Washington,  DC  20006,  telephone  202- 
653-5610  (202-566-2673  for  TDD 
Relay).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATKM: 
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I.  Backkround 

The  Commission  initially  adopted  its 
rules  of  procedure  in  June  1979.  See  44 
FR  38227  (June  29,  1979).  In  March 
1993,  t^e  Commission  published 
significBHt  revisions  to  its  procedural 
rules,  reflecting  more  than  10  years' 
sxperie  nee  with  the  rules  and  evolving 
Commission  case  law.  See  58  FR  12158 
(March  3,  1998).  In  May  1998,  the 
Commission  published  proposed 
revisions  to  several  of  the  rules  in  an 
attemptj  to  address  problems  that  were 
unforesfeen  in  1993.  See  63  FR  25183 
(May  7,  1998).  Those  proposed  rules 
included  revisions  relating  to  motion 
practice  before  the  Commission, 
expansions  of  the  requirements  for 
certain  pleadings,  and  revisions  and 
clarifications  for  filing  pleadings  in 
temporary  reinstatement  proceedings. 
See  63  FR  25183-87.  The  Commission 
permitted  written  comments  on  those 
proposed  rules  to  be  submitted  on  or 
before  August  5,  1998.  The  only  written 
comments  received  by  the  Commission 
were  submitted  by  the  Department  of 
Labor's  Office  of  the  Solicitor  on  behalf 
of  the  Mine  Safety  and  Health 
Administration  ("MSHA").  In  addition 
to  comqienting  on  the  published 
proposed  revisions,  MSHA  suggested 
additional  revisions  which  were  not 
included  in  the  May  7  publication.  The 
Commi^ion  believes  that  some  of  those 
additioi^al  revisions  are  appropriate.  In 
additioi^,  recent  developments  in 
proceedings  before  the  Commission 
have  brought  to  light  other  rules 
requiring  revision  and  clarification.  The 
Commission  is  providing  this 
opfHJrtuhity  for  comment  on  these 
proposals  from  members  of  the  mining 
commuaity  and  the  public. 

In  these  supplemental  proposed  rules, 
the  Consnission  has  clarified 
requirements  concerning  when  service 
on  an  atiomey  or  other  authorized 
represeiitative  is  required.  See  proposed 
§§  2700.13(c)  and  2700.7(d).  For  example, 
under  pfoposed  §  2700.7(d),  the 
Commission  proposes  that  service  on  an 
attorney  or  other  authorized 
representative  is  required  only  after  that 
attorney  or  representative  has  formally 
entered  ^  appearance  on  bdialf  of  a 
party  piirsuant  to  proposed  §  2700.3(c). 
Proposed  §  2700.3(c)  clarifies  the 
manner  pf  and  time  for  making  such  an 
entry  of  kppearance. 

In  adcfition,  the  Commission  proposes 
expandifig  the  requirements  for  the 
format  of  pleadings.  See  proposed 
§  2700. mO-  The  proposed  revisions, 
which  include  additional  requirements 
coBceming  spacing  and  typeface  size, 
are  designed  to  insure  adherence  to  page 
hraits  is  iposad  by  tiie  rules. 


Finally,  the  Conunission  proposes  to 
increase  the  page  limit  for  response 
briefs.  See  proposed  §  2700.75(c).  The 
proposed  revision  subjects  response 
briefs  to  the  same  35-page  limit 
currently  imposed  on  opening  briefs. 

Although  these  rules  are  procedural 
in  nature  and  do  not  require  notice  and 
comment  publication  imder  the 
Administrative  Procedure  Act  (see  5 
U.S.C.  553(b)(3)(A)),  the  Commission  is 
inviting  and  will  consider  pubfic 
comment  on  these  proposed  revisions. 
A  section-by-section  explanation  of  the 
proposed  changes  is  set  forth  below. 

II.  Section-by-Section  Analysis 

General  Provisions 

Section  2700.3     Who  May  Practice 

Currently,  §  2700.3(c)  provides  that  an 
entry  of  appearance  by  a  representative 
of  a  party  is  made  by,  among  other 
things,  signing  the  first  document  filed 
on  behalf  of  the  party.  See  29  CFR 
2700.3(c).  The  rule  is  somewhat 
ambiguous  regarding  the  agency  where 
the  document  must  be  filed,  and 
whether  the  document  refers  only  to 
pleadings. 

The  Commission  proposes  revising 
§  2700.3(c)  to  clarify  that  the  first 
document  filed  on  behalf  of  the  party  in 
making  an  entry  of  appearance  shall  be 
the  first  document  filed  with  the 
Commission  or  Commission  judge.  This 
revision  is  intended  to  delineate  when 
an  entry  of  appearance  occurs.  The 
proposed  revision  also  clarifies  that  the 
documents  that  may  serve  as  an  entry  of 
appearance  shall  be  only  those  filed 
with  the  Commission  or  Commission 
judge  in  a  proceeding  under  the  Mine 
Act  or  the  Commission's  procedural 
rules,  and  not  documents  filed  with 
MSHA.  AH  documents  filed  with  the 
Commission  or  its  judges  are  processed 
in  its  three  central  offices  in  Denver, 
Colorado;  Falls  Church,  Virginia;  and 
Washington,  DC.  In  contrast,  MSHA 
processes  docimients  in  numerous 
regional  offices,  some  of  which,  because 
of  their  specific  and  distinct  functions, 
forvrard  documents  they  receive  to  other 
MSHA  offices.  The  Commission 
anticipates  that  an  entry  of  appearance 
will  be  less  likely  to  be  misdirected  if 
it  is  sent  to  the  Commission  or  its 
judges. 

The  proposed  revisions  to  §  2700.3(c) 
are  intended  to  be  consistent  with  the 
definition  of  "party"  set  forth  in 
§  2700.4(a).  Section  2700.4(a)  currently 
provides  in  part  that  "[aj  person, 
including  the  Secretary  or  an  operator, 
who  is  named  as  a  party  ot  who  is 
permitted  to  intervene,  is  a  party."  29 
CFR  2700,4(a).  Proposed  §  2700.3(c) 


refers  to  actions  that  may  be  taken  by  a 
representative  of  a  "party"  in  order  to 
enter  an  appearance.  Thus,  reading 
current  §  2700.4(a)  with  proposed 
§  2700.3(c),  an  entry  of  appyearance  by 
an  attorney  or  other  authorized 
representative  cannot  be  made  before 
the  represented  operator  or  individual 
achieves  party  status  as  defined  in 
§  2700.4(a).  In  some  circumstances, 
however,  an  entry  of  appearance  may  be 
made  at  the  same  time  that  an  operator 
or  individual  achieves  party  status.  For 
instance,  upon  the  filing  of  a  notice  of 
contest  of  a  citation  or  order  with  the 
Commission  by  an  authorized 
representative  on  behalf  of  an  operator, 
the  operator  is  named  as  a  party,  thereby 
achieving  party  status  under  current 
§  2700.4(a).  and  the  attorney  filing  the 
contest  enters  an  appearance  under 
proposed  §  2700.3(c)  by  filing  the 
document  with  the  Commission. 

Section  2700.5    General  Requirements 
for  Pleadings  and  Other  Documents; 
Status  or  Informational  Requests 

In  its  comments  to  the  Commission, 
MSHA  requests  that  §  2700.75(e)  be 
revised  to  specify  that  all  briefs  be 
double-spaced  using  a  typeface 
designated  by  the  Commission,  to  avoid 
any  evasion  of  the  requirements  for  page 
limits.  Currently,  the  Commission's 
procedural  rules  contain  no  formatting 
requirements,  with  the  exception  of 
§  2700.5(f).  which  requires  that 
pleadings  and  documents  be  8V2  by  11 
inches  in  size.  See  29  CFR  2700.5(fl. 

The  Commission  agrees  that  its 
current  procedural  rules  should  be 
revised  to  set  forth  standard 
requirements  for  pleading  format  in 
order  to  enhance  compliance  with  page 
limitations.  Because  it  believes  that 
such  requirements  should  apply  to  all 
pleadings  filed  with  the  Commission 
and  its  judges,  the  Commission  has 
included  such  requirements  in  proposed 
§  2700.5(0,  which  applies  to  all 
pleadings,  rather  than  in  §  2700.75, 
which  applies  only  to  briefs  before  the 
Commission. 

In  the  proposed  revisions,  the 
Commission  has  set  forth  requirements 
for  margins,  font  size  and  spacing  and 
included  a  general  prohibition  against 
excessive  footnotes.  In  addition,  the 
Commission  has  proposed  a  revision 
permitting  the  Commission  to  reject  a 
brief  based  on  the  failure  to  comply 
with  the  requirements  of  the  subsection 
or  on  the  use  of  compacted  or  otherwise 
compressed  printing  features.  To  avoid 
affecting  basic  appeal  rights,  the 
Commission  has  limited  the  provision 
by  allowing  only  the  rejection  of  briefs, 
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rather  than  petitions  for  discretionary 
review. 

Section  2700.7     Service 

Based  on  recent  proceedings  before 
the  Commission,  the  Commission 
believes  that  its  current  procedural  rules 
should  be  revised  to  clarify  when 
service  on  an  attorney  or  other 
authorized  representative  is  required, 
particularly  in  circumstances  in  which 
a  person  or  operator  has  retained 
counsel  prior  to  issuance  of  the  initial 
document  in  a  proceeding.  See  Roger 
Richardson,  20  FMSHRC  1259  (Nov. 
1998}  (involving  proceeding  under  30 
U.S.C.  820(c),  in  which  proposed 
penalty  assessment  was  mailed  to 
individual's  former  residence  rather 
than  to  counsel  who  was  retamed  prior 
to  issuance  of  proposed  penalty 
assessment).  Accordingly,  the 
Commission  has  proposed  an 
amendment  to  §  2700.7(d)  which 
clarifies  that  service  on  an  attorney  or 
other  authorized  representative  is 
required  after  that  representative  has 
formally  entered  an  appearance 
pursuant  to  proposed  revisions  to 
§  2700.3(c). 

Currently,  §  2700.7(d)  provides  that 
whenever  a  party  is  represented  by  an 
attorney  or  other  authorized 
representative,  subsequent  service  shall 
be  made  upon  the  attorney  or  other 
authorized  representative.  See  29  CFR 
2700.7(d).  The  current  rule  is  somewhat 
ambiguous  regarding  whether  service  is 
required  after  a  representative  has 
entered  an  appearance  on  behalf  of  the 
party,  or  whether  service  is  required 
after  a  party  has  retained  that 
representative. 

The  Commission  proposes  to  revise 
§  2700.7(d)  to  provide  that  service  is 
required  on  an  attorney  or  other 
authorized  representative  only  after  that 
attorney  or  representative  has  formally 
entered  an  appearance  on  behalf  of  the 
party  in  the  manner  prescribed  in 
proposed  §  2700.3(c).  Thus,  even  if  an 
operator  or  individual  retains  counsel 
prior  to  the  initiation  of  a  proceeding 
under  the  Mine  Act,  the  counsel  need 
not  be  served  until  after  he  or  she  makes 
a  fonnal  entry  of  appearance  pursuant  to 
proposed  §  2700.3(c). 

Review  by  the  Commission 

Section  2700.75    Briefs 

In  the  comments  filed  with  the 
Commission,  MSHA  requests  that 
§  2700.75  be  revised  to  increase  the  page 
limit  fof  response  briefs  from  25  pages 
to  35  pages.  The  Commission  agrees  that 
such  a  revision  is  appropriate.  Section 
2700.75(c)  currently  provides  that 


opening  briefs  shall  not  exceed  35 
pages,  response  briefs  shall  not  exceed 
25  pages,  and  reply  briefs  shall  not 
exceed  15  pages.  See  29  CFR  2700.75(c). 
The  Commission  believes  that  revising 
the  page  limit  for  response  briefs  to 
correspond  with  the  page  limit  for 
opening  briefs  is  appropriate  given  the 
similar  substantive  requirements  for 
opening  and  response  briefs.  In 
addition,  it  agrees  that  such  a  revision 
is  particularly  appropriate  in  view  of  the 
opportunity  for  a  petitioner  to  file  an 
additional  15  pages  in  the  form  of  a 
reply  brief. 

III.  Matters  of  Regulatory  Procedure 

The  Commission  has  determined  that 
these  rules  are  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

The  Commission  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  that  these  rules,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
Regulatory  Flexibility  Statement  and 
Analysis  has  not  been  prepared. 

The  Commission  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  does  not  apply  because 
these  rules  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  29  CFR  Part  2700 

Administrative  practice  and 
procedure. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  29 
CFR  Part  2700  as  follows: 

PART  2700— PROCEDURAL  RULES 

1.  The  authority  citation  for  Part  2700 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  815.  820  and  823. 

2.  Section  2700.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  2700.3    Who  may  practice 


(c)  Entry  of  appearance.  A 
representative  of  a  party  shall  enter  an 
appearance  in  a  proceeding  under  the 
Act  or  these  procedural  rules  by  signing 
the  first  document  filed  on  behalf  of  the 
party  with  the  Commission  or  Judge; 
filing  a  written  entry  of  appearance  with 
the  Commission  or  Judge;  or,  if  the 
Commission  or  Judge  permits,  by  orally 
entering  an  appearance  in  open  hearing. 


3.  Section  2700.5  as  proposed  to  be 
revised  in  63  FR  at  25186  is  further 
amended  by  revising  paragraph  (f)  to 
read  as  follows: 

§  2700.5    General  requirements  for 
pieadings  and  other  documents;  status  or 
informationai  requests. 


(0  Form  of  pleadings.  All  printed 
material  shall  appear  in  at  least  12  point 
type  on  paper  8V2  by  11  inches  in  size, 
with  margins  of  at  least  one  inch  on  all 
four  sides.  Text  and  footnotes  shall 
appear  in  the  same  size  type.  Text  shall 
be  double  spaced.  Headings  and 
footnotes  may  be  single  spaced. 
Quotations  of  50  words  or  more  may  be 
single  spaced  and  indented  left  and 
right.  Excessive  footnotes  are 
prohibited.  The  failure  to  comply  with 
the  requirements  of  this  subsection  or 
the  use  of  compacted  or  otherwise 
compressed  printing  features  will  be 
grounds  for  rejection  of  a  brief. 


4.  Section  2700.7  as  proposed  to  be 
revised  in  63  FR  at  25186  is  further 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

§2700.7    Servfce. 


(d)  Service  upon  representative. 
Whenever  a  party  is  represented  by  an 
attorney  or  other  authorized 
representative  who  has  entered  an 
appearance  on  behalf  of  such  party 
pursuant  to  §  2700.3(c),  service 
thereafter  shall  be  made  upon  the 
attorney  or  other  authorized 
representative. 
•        *        *        •        • 

5.  Section  2700.75  as  proposed  to  be 
revised  at  63  FR  at  25187  is  further 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§2700.75    Briefs. 


(c)  Length  of  brief  Except  by 
permission  of  the  Commission  and  for 
good  cause  shown,  opening  and 
response  briefs  shall  not  exceed  35 
pages,  and  reply  briefs  shall  not  exceed 
15  pages.  A  brief  of  an  amicus  curiae 
shall  not  exceed  25  pages.  A  brief  of  an 
intervenor  shall  not  exceed  the  page 
limitation  applicable  to  the  party  whose 
position  it  supports  in  affirming  or 
reversing  the  Judge,  or  if  a  different 
position  is  taken,  such  brief  shall  not 
exceed  25  pages.  Tables  of  contents  or 
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authorities  shall  not  be  counted  against 
the  le:  igth  of  a  brief. 

•  r  •  *  • 

Mary  |u  Jordan, 

Chainian,  Federal  Mine  Safety  and  Health 
Revien  Commission. 

[FR  Doc.  99-11459  Filed  5-6-99;  8:45  am) 
BILLWIG  CODE  S73S-01-P 


ENVIRONMENTAL  PROTECTION 
AGEMCY 

40  CFp  Part  52 

[CA  2i|m)118  EC;  FRL-«336-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision-South 
Coast  Air  Quality  Management  District; 
Reopening  of  Comment  Period 

AGENCir:  Environmental  Protection 
AgencV  (EPA). 

ACTION;  Proposed  rule;  reopening  of  the 
commf  nt  period. 


SUMMA  ^Y:  EPA  is  reopening  the 
comm(  int  period  for  a  proposed  rule 
published  March  18,  1999  (64  FR 
13372),  On  March  18,  1999,  EPA 
proposed  a  limited  approval  and  limited 
disapproval  of  revisions  to  the 
Cahfortiia  State  Implementation  Plan 
controlling  oxides  of  nitrogen  emissions 
in  the  pouth  Coast  Air  Quality 
Management  District.  This  rule 
concer  led  South  Coast  Air  Quality 
Managisment  District  Rule  1110.2. 

At  th  e  request  of  the  South  Coast  Air 
Qualit]  Management  District  and  other 
parties  EPA  is  reopening  the  comment 
period. 

DATES:  The  comment  period  closes  May 
19,  19S9. 

ADORES  SES:  Comments  should  be 
submitted  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agenc) ,  Region  IX,  75  Havrthome 
Street,  San  Francisco,  CA  94105-3901. 

FOR  FUl  ITHER  INFORMATION  CONTACT:  Ed 
Addisoii  at  (415)  744-1160. 

Dated  April  21,  1999. 
Lauri  Yi  ishii, 

Deputy  I  legional  Administrator.  Region  IX. 
IFR  Doc  99-11388  Filed  5-6-99;  8:45  am] 

BILUNQ  C  DOE  a6«0-S0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 
[HCFA-1002-N] 

Medicare  Program;  Meetings  of  the 
Negotiated  Rulemaking  Committee  on 
Ambulance  Fee  Schedule 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  meetings. 

summary:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  the  dates  and 
locations  for  the  third  and  fourth 
meetings  of  the  Negotiated  Rulemaking 
Committee  on  the  Ambulance  Fee 
Schedule.  These  meetings  are  open  to 
the  public. 

The  purpose  of  this  committee  is  to 
develop  a  proposed  rule  that  establishes 
a  fee  schedule  for  the  payment  of 
ambulance  services  under  the  Medicare 
program  through  negotiated  rulemaking, 
as  mandated  by  section  4531(b)  of  the 
Balanced  Budget  Act  (BBA)  of  1997. 
DATES:  The  third  meeting  is  scheduled 
for  May  24,  1999  from  9:00  a.m.  undl  5 
p.m.  and  May  25,  1999  from  8:30  a.m. 
until  4  p.m.  E.S.T.  The  fourth  meeting 
is  scheduled  for  June  28, 1999  from  9:00 
a.m.  until  5  p.m.  and  June  29, 1999  from 
8:30  a.m.  until  4  p.m.  E.S.T. 
ADDRESSES:  The  2-day  May  meeting  will 
be  held  at  Doyle's  Hotel,  1500  New 
Hampshire  Avenue,  N.W.,  Washington, 
D.C.  20036;  (202)  483-6000.  The  2-day 
June  meeting  will  be  held  at  BWI 
Airport  Marriott,  1743  West  Nursery 
Road,  Baltimore,  MD.  21240;  (410)  849- 
8300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  regarding  these  meetings 
should  be  addressed  to  Bob  Niemann 
(410)  786-4569  or  Margot  Blige  (410) 
786—4642  for  general  issues  related  to 
ambulance  services  or  to  Lynn  Sylvester 
(202)  606-9140  or  Elayne  Tempel  (207) 
780-3408,  facilitators. 
SUPPLEMENTARY  INFORMATION:  Section 
4531(b)(2)  of  the  Balanced  Budget  Act 
(BBA),  Public  Law  105-33,  added  a  new 
section  1834(1)  to  the  Social  Security 
Act  (the  Act).  Section  1834(1)  of  the  Act 
mandates  implementation,  by  January  1, 
2000,  of  a  national  fee  schedule  for 
payment  of  ambulance  services 
furnished  under  Medicare  Part  B.  The 
fee  schedule  is  to  be  established  through 
negotiated  rulemaking.  Section 
4531(b)(2)  also  provides  that  in 
establishing  such  fee  schedule,  the 
Secretary  will — 


•  Establish  mechanisms  to  control 
increases  in  expenditures  for  ambulance 
services  under  Part  B  of  the  program; 

•  Establish  definitions  for  ambulance 
services  that  Unk  payments  to  the  type 
of  services  furnished; 

•  Consider  appropriate  regional  and 
operational  differences; 

•  Consider  adjustments  to  payment 
rates  to  account  for  inflation  and  other 
relevant  factors;  and 

•  Phase  in  the  fee  schedule  in  an 
efficient  and  fair  manner. 

The  Negotiated  Rulemaking 
Committee  on  the  Ambulance  Fee 
Schedule  has  been  established  to 
provide  advice  and  make 
recommendations  to  the  Secretary  with 
respect  to  the  text  and  content  of  a 
proposed  rule  that  establishes  a  fee 
schedule  for  the  payment  of  ambulance 
services  under  Part  B  of  the  Medicare 
program. 

The  Committee  held  its  second 
meeting  on  April  12, 13,  and  14, 1999. 
At  this  meeting  the  Committee  heard 
presentations  from  HCFA  staff.  The  first 
presenter,  a  representative  from  HCFA's 
Actuarial  and  Health  Cost  Analysis 
Group,  described  the  methodology  used 
in  determining  how  the  payment  cap 
under  the  fee  schedule  was  calculated. 
The  second  presenter,  a  member  of  the 
HCFA  negotiated  rulemaking  team, 
presented  historical  Medicare  hospital 
and  supplier  ambulance  billing  data. 
The  non-government  members 
Committee  finalized  the  private 
agreement  with  Project  Hope  to  obtain 
ambulance  cost  data  and  reached 
consensus  on  the  statements  of  the 
issues  to  be  negotiated.  Each  Committee 
member  presented  the  member's 
constituency's  interests.  Work  began  on 
the  criteria  for  evaluating  options  for  the 
fee  schedule. 

During  the  May  meeting  the 
Committee  will  work  toward  achieving 
consensus  on  the  interests  and  on  the 
criteria  to  be  considered  in  evaluating 
options  for  the  fee  schedule. 
Discussions  will  then  begin  on  the 
options. 

The  announced  future  meetings  are 
open  to  the  public  without  advanced 
registration.  Interested  parties  can  file 
statements  with  the  Committee.  Mail 
written  statements  to  the  following 
address:  Federal  Mediation  and 
Conciliation  Service,  2100  K  Street, 
N.W.,  Washington,  D.C.  20427. 
Attention:  Lynn  Sylvester.  Location  of 
future  meetings  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Public  attendance  at  the  meetings  may 
be  limited  to  space  available.  A 
summary  of  all  proceedings  will  be 
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available  for  public  inspection  in  room 
443-G  of  the  Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  D.C.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (Phone:  (202)  690-7890)  or  can 
be  accessed  through  the  HCFA  Internet 
site  at  http://www.hcfa.gov/medicare/ 
ambmain.htm.  Additional  information 
related  to  the  Committee  will  also  be 
available  on  the  web  site. 

Authority:  Section  1834(1)(1)  of  the  Social 
Security  Act  (42  U.S.C.  1395m). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  May  4, 1999. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc.  99-11560  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  4120-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
pocket  No.  FEMA-7283] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 


ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  fi-om  the  requirements  of 


the  Regulatory  Flexibility  A'^  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

f67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

CityAown/county 

Source  of  flooding 

Location 

♦Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Florida 

Callaway  (City). 
Bay  County. 

Fast  Bay 

Approximately  0.7  mile  east  of  the  inter- 
section of  South  Berthe  Avenue  and 
Wallace  Road. 

Approximately  1,000  feet  southeast  of 
intersection  of  South  Berthe  Avenue 
and  Wallace  Road. 

•6 
•4 

Ml 
•7 

2455^ 


State 


Federal  Register /Vol.  64,  No.  88 /Friday,  May  7,  1999 /Proposed  Rules 


CrtyAown/county 


Source  of  flooding 


Callaway  Bayou 


Approximately  0.7  mile  east  of  the  inter- 
section of  South  Berthe  Avenue  and 
Wallace  Road. 

Approximately  500  feet  southeast  of  inter- 
section of  Winonast  and  Beulah  Ave- 
nue. 

At  State  Route  22 

Approximately  0.6  mile  upstream  of  State 
Route  22. 

West   side  of   U.S.   Route   98   (Tyndall 
Parkway)  at  Pitts  Bayou  Crossing. 
Mapsi  available  for  inspection  at  the  Department  of  Public  Works.  324  South  Berthe  Avenue,  Callaway,  Florida 
Send 


Callaway  Creek 


Pitts  Bayou 


Location 


#Depth  in  feet  atx)ve 

ground.  *Elevatk>n  in  feet 

(NGVD) 


Existing 


*6 


•4 


*4 
•4 

•4 


Modified 


Ftorida 


Maps  available  for  inspection  at  the  Town  Hall,  10  Yacht  Club  Drive, 


Florida 


Maps 


comments  to  The  Honorable  Ray  Boevink,  Mayor  of  the  City  of  Callaway,  6601  East  Highway  22,  Callaway,  Florida  32404. 


Cinco  Bayou 
(Town), 
Okaloosa  County. 


Choctawhatchee  Bay 
(along  Cinco  Bayou). 


Approximately   200   feet   north   of   Kidd 
Street  and  Ludle  Street  intersection. 

Approximately  300  feet  north  of  intersec- 
tion of  Opp  Boulevard  and  Yacht  Club 
Drive  Northeast. 
Fort  Walton  Beach,  Florida  32548-4436. 


•6 


•6 


Sand  Domments  to  Mr.  Charles  W.  Turner,  Town  Manager,  10  Yacht  Club  Drive,  Fort  Walton  Beach,  Florida  32548-4436. 


Destin  (City), 
Okaloosa  County. 


Choctawhatchee  Bay 


•4 


Approximately  350  feet  north  of  HartX)r 
Lane  and  Indian  Trail  Drive  intersection. 

Approximately  900  feet  west  of  the  inter- 
section of  Calhoun  Avenue  and  Zert>e 
Street. 

At  intersection  of  Lagoon  Drive  and 
Moreno  Point  Road. 

Approximately  800  feet  south  of  Miracle 
Strip  Partway  and  Airport  Road. 
Available  for  inspection  at  the  Destin  City  Hall,  Community  Development  Department,  4200  Two  Trees  Road,  Destin,  Florida. 


Gulf  of  Mexico 


•4 


lsk>ne 


•12 


Send  comments  to  The  Honorable  Ken  Beaird,  Mayor  of  the  City  of  Destin,  4200  Two  Trees  Road,  Destin.  Florida  32541. 


Ftorida 


Escambia  County 
(Unincorporated 
Areas). 


Gulf  of  Mexico 


Santa  Rosa  Sound 


Pensacola  Bay 


Big  Lagoon 


Jones  Creek 


Approximately  1.93  miles  east  of  Pensa- 
cola Beach — Santa  Rosa  Island  Au- 
ttiority/Escambia  County  eastern 
boundary  along  Gulf  of  Mexico. 

Approximately  200  feet  north  of 
intersecton  of  Sandy  Key  Road  and 
State  Route  292. 

Approximately  500  feet  east  of  Pensacola 
Beach— Santa  Rosa  Island  Authority/ 
Escambia  County  eastern  boundary 
near  Big  Sabine  Point. 

Approximately  3.000  feet  south  of  the  tip 
of  Big  Sabine  Point. 

At  the  intersection  of  Buriington  Northern 
Railroad  and  Redoust  Narva  Road. 

Approximately  1,000  feet  west  of  the 
intersectkjn  of  State  Road  399/Ft.  Pick- 
ens Road  and  Via  De  Luna. 

Approximately  3,600  feet  south  of  west- 
em  tip  of  Sherman  Cove. 

Approximately  350  feet  south  of  intersec- 
tkm  of  Gulf  Beach  Highway  and  Con- 
stance Street. 

Approximately  1,400  feet  south  of  eastern 
tip  of  Sherman  Cove. 

Approximately  500  feet  east  of  the  point 
where  fskyth  Navy  Boulevard  crosses 
Jones  Creek.  j 


•13 


•11 


•7 


•7 
•7 

•8 


•8 


•11 


•7 
•10 

•9 
•16 


•16 


#1 

•10 

•6 

•12 

#1 

•11 

•6 

•7 

•6 

•12 

•13 

•12 

None 

•8 

#1 

•10 

•6 

•7 
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State 


City/town/county 


Source  of  flooding 


Location 


tDeptffln  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Escambia  County  Office  of  Development  Services,  1 190  West  Leonard  Street,  Pensacola  Florida  32501- 
1129. 

Send  comments  to  Mr.  Barry  Evans,  Escambia  County  Administrator,  P.O.  Box  1591,  Pensacola,  Florida  32597-1591. 


Florida 


Fort  Walton  Beach 
(City),  Okaloosa 
County. 


Santa  Rosa  Sound 


Approximately  1,000  feet  south  of  inter- 
section of  Hood  Avenue  Southeast  and 
Brooks  Street  Southeast. 

Intersection  of  Arizona  Drive  Northeast 
and  Texas  Street  Northeast. 

Approxirrtately  600  feet  northeast  of  inter- 
section of  Bay  Drive  Northeast  and 
Hollywood  Boulevard  Northeast. 

Approximately  400  feet  northeast  of  inter- 
section of  Martin  Place  Northwest  and 
Vaughn  Street  Northwest. 

Approximately  300  feet  southeast  of  inter- 
section of  Bradley  Drive  and  Beach 
View  Drive. 

Approximately  250  feet  northeast  of  inter- 
section of  Sherwood  Road  and  Mooney 
Road. 

Approximately  300  feet  east  of  intersec- 
tion of  Marshall  Drive  and  Beach  View 
Drive. 

Maps  available  for  inspection  at  107  Miracle  Strip  Parkway,  Fort  Walton  Beach,  Florida. 
Send  comments  to  Mr.  Reid  Silverboard,  City  Manager,  107  Miracle  Strip  Parkway,  Fort  Walton  Beach,  Florida  32549. 


Choctawhatchee  Bay 


Choctawhatchee  Bay 
(along  Cinco  Bayou). 


Choctawhatchee  Bay 
(along  Gamier  Bayou). 


At  intersection  of   1st  Street  Southwest 
and  4th  Avenue  Southwest. 


Hone 

•8 

•7 

•11 

None 

•8 

•10 

•12 

•• 

•8 

•5 

•12 

•s 

•8 

•7 

•12 

Florida 


Gulf  Breeze  (City), 
Santa  Rosa 
County. 


Santa  Rosa  Sound 


Approximately  0.4  mile  west  on  Gulf 
Breeze  Parkway  from  the  intersectk)n 
of  Bayshore  Road  and  Gulf  Breeze 
Parkway. 

Pensacola  Bay  Approximately  1,600  feet  northwest  of  the 

intersection    of    Fairpoint    Drive    and 
Sfwreline  Drive. 
Approximately  700  feet  east  of  the  inter- 
section of  Cadiz  Street  and  Cordoba 
Street. 

Maps  available  for  inspection  at  the  Gulf  Breeze  City  Hall,  1070  Shoreline  Drive,  Gulf  Breeze,  Florida. 
Send  comments  to  Mr.  Edwin  A.  Eddy,  Gulf  Breeze  City  Manager,  P.O.  Box  640,  Gulf  Breeze,  Florida  32562-0640 


At  the   intersection   of   Deerpoint  Circle 
and  Deerpoint  Drive. 


•8 


None 


Rorida 


Lynn  Haven  (City), 
Bay  County. 


North  Bay 


t^one 


At  the  intersection  of  West  19th  Street 
and  Maryland  Avenue. 

Shoreline  at  Little  Oyster  Bar  Point  

At  intersection  of  New  Jersey  Avenue 
and  11th  Street. 

Maps  available  for  inspection  at  the  Lynn  Haven  City  Hall,  825  Ohio  Avenue,  Lynn  Haven,  Florida. 
Send  comments  to  The  Honorable  Walter  J.  Kelley,  Mayor  of  the  City  of  Lynn  Haven,  825  Ohio  Avenue,  Lynn  Haven,  Ftorida  32444. 


•7 


Fk>rida 


Mary  Esther  (City), 
Okaloosa  County. 


Santa  Rosa  Sound 


lntersectK)n   of   Doolittle   Boulevard  and 

Miracle  Strip  Parkway. 
Approximately  950  feet  south  of  intersec- 
tk>n  of  Shady  Lane  and  Miracle  Strip 
Partfway. 

Maps  available  for  inspectk>n  at  195  Christobal  Road  North,  Mary  Esther,  Florida. 
Send  comments  to  Mr.  John  Lulue,  Mary  Esther  City  Manager,  195  Christobal  Road  North,  Mary  Esther,  Florida  32569. 


Hone 
•8 


•12 


•10 


•7 

•11 
•7 


•8 
•11 


Ftofkta 

Mexk»  Beach 
(City),  Bay  Coun- 
ty. 

Gulf  of  Mexkx)  

At  the  intersection  of  38th   Street  and 
36th  Street. 

None 

•8 

Approximately  1 75  feet  south  of  the  inter- 
section of  16th  Street  and  U.S.  High- 
way 98. 

•9 

•16 
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*Depth  in  feet  above 

ground.  'Elevation 

in  feet 

State 

CityAown/county 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

M4 

«  available  for  inspection  at  the  Mexico  Beach  City  Halt,  118  North  14th  Street,  Mexico  Beach,  Florida. 

S6f  d  comments  to  The  Honorable  Gan^  Gaddis,  Mayor  of  the  City  of  Mexico  Beach,  P.O.  Box  13425,  Mexico  Beach,  Florida  32410. 

Florid 

I 

Nicevilie  (City), 
Okaloosa  County. 

Choctawhatchee  Bay  

At  intersection  of  Bayshore  Drive  and 
Weeden  Island  Drive. 

Approximately  600  feet  southeast  of  inter- 
section of  Bayshore  Drive  and  7tt) 
Street. 

None 
•7 

•7 
•10 

Swift  Creek  

Approximately   100  feet  downstream  of 

State  Route  20. 
Approximately   2,400   feet   upstream  of 

State  Route  20. 

.      '5 
•8 

•7 
•7 

Turi<ey  Creek  ...;-.... 

Approximately   100  feet  downstream  of 

State  Route  85. 
Approximately    1,700   feet   upstream   of 

State  Road  85. 

•5 
•6 

•7 
•7 

Choctawhatchee  Bay 

Approximately  750  feet  west  of  intersec- 

•7 

*9 

(along  Boggy  Bayou). 

tion   of   Meigs   Street   and   Bayshore 
Drive. 
Approximately  100  feet  north  of  intersec- 

None 

V 

tion  of  31st  Street  and  Bayshore  Drive. 

Choctawhatchee  Bay 

Approximately  400  feet  southeast  of  inter- 

*5 

•10 

(along  Rocky  Bayou). 

section  of  11th  Street  and  Baha  Vista 
Drive. 
At  intersection  of  11th  Street  and  Baha 
Vista  Drive. 

■ 
None 

■ 

*7 

Ma0s  available  for 
Senjd  comments  to 


inspection  at  208  North  Partin  Drive,  Nicevilie,  Florida. 

Mr.  Lannie  L.  Corbin,  City  Manager,  208  f«torth  Partin  Drive,  Nicevilie,  Florida  32578. 


Florid^ 

Okaloosa  County 

Gulf  of  Mexico  

Intersection  of  Santa  Rosa  Boulevard  and 

None 

•9 

(Unincorporated 

Siebert  Drive. 

Areas). 

Approximately  500  feet  south  of  intersec- 
tion of  Abakjne  Court  and  Caviar  Drive. 

•12 

•16 

Santa  Rosa  Sound  

Aoproximatelv  800  feet  east  of  intersec- 

*7 

•8 

tion  of  Woodland  Avenue  and  Miracle 

Strip  Partway. 

Approximately  1,000  feet  south  of  inter- 

•9 

•12 

section  of  Miracle  Strip  Partway  and 

Green  Drive. 

At  intersection  of  Venus  Court  and  Santa 

None 

•9 

Rosa  Boulevard. 

Choctawhatchee  Bay  

At  intersection  of  13th  Street  South  and 

Tamarack  Avenue. 
Approximately  400  feet  south  of  Wenona 

Way  and  Cherokee  Road  intersection. 

None 
•6 

•7 

•12 

Choctawhatchee  Bay 

Approximately  400  feet  south  of  intersec- 

•6 

•8 

(along  Cinco  Bayou). 

tion  of  Valeria  Street  and  Russell  Bou- 

levard. 
Approximately  500  feet  southeast  of  inter- 
section of   Bradley   Drive  and   Beach 
View  Drive. 

•5 

•12 

Choctawhatchee  Bay 

At    intersectk>n   of    Eglin    Partway   and 

None 

•9 

(along  Gamier  Bayou). 

Beach  View  Drive. 
Approximately  600  feet  southeast  of  inter- 
section of  2nd  Avenue  and  Beach  View 
Drive. 

•7 

•12 

Choctawhatchee  Bay 

Approximately  150  feet  south  of  intersec- 

None 

•7 

(along  Boggy  Bayou). 

tion  of  Bayshore  Drive  and  Palm  Bou- 
levard. 
Approximately  1,250  feet  west  of  inter- 
section of  Bayshore  Drive  and  Palm 
Boulevard. 

•7 

•10 

Choctawhatchee  Bay 

Approximately  150  feet  east  of  intersec- 

None 

•7 

(along  Rocky  Bayou). 

tion  of  Capri  Cove  Road  and  Lido  Cove 
Road. 
Approximately  500  feet  west  of  intersec- 

•7 

•10 

— 

tion  of  Marina  Cove  Road  and  Yacht 

- 

Club  Drive. 

Liahtwood  Knot  Creek  

Mouth  at  Gamier  Bayou  

•5 

•8 

• 
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State 


CityAown/county 


Source  of  flooding 


Location 


2,900  feet  upstream  of  State  Road  189  . 
Gamier  Creek Mouth  at  Gamer  Bayou  

2,250  feet  upstream  of  State  Route  189 
Maps  available  for  inspection  at  1804  Lewis  Turner  Boulevard,  Suite  200,  Fort  Walton  Beacfi,  Florida. 
Send  comments  to  Mr.  Chris  Holley,  County  Manager,  1804  Lewis  Turner  Boulevard,  Fort  Walton  Beach,  Florida  32547. 


fDepth  in  feet  above 

ground.  'Elevation  In  feet 

(NGVD) 


Existing  Modified 


*7 
•5 
•7 


•8 
•8 
•8 


Florida 


Panama  City  (City), 
Bay  County. 


Watson  Bayou 


St.  ArKlrew  Bay 


Intersection  of  Bonita  Avenue  and  East  *4 

7th  Court. 
Approximately  1 ,000  feet  southeast  of  the  '4 

intersection  of  Cove  Terrace  and  South 

Cove  Lane. 
Approximately  400  feet  north  of  the  inter-  '4 

section  of  Allen  Avenue  and  Linda  Ave- 
nue. 
Approximately   1,400  feet  south  of  the 

intersection  of  Brown  Avenue  and  West 

18th  Street. 
North  Bay  400  feet  north  of  intersection  of  Foxworth 

Drive  and  Frankfort  Avenue. 
Approximately    1,200   feet   west   of   the 

intersection  of  Frankford  Avenue  and 

Calhoun  Avenue. 
Maps  available  for  inspectton  at  the  City  Hall,  City  of  Panama  City,  9  Harrison  Avenue,  Panama  City,  Ftorida. 
Send  comments  to  The  Honorable  Girard  Clenxxis,  Jr.,  P.O.  Box  1880,  9  Harrison  Avenue.  Panama  City,  Ftorida  32402-1880. 


•8 
•10 

•8 

•12 

•7 

•11 


Ftorida 


Panama  City 
Beach  (City),  Bay 
County. 


Gulf  of  Mexkx) 


Approximately  400  feet  west  of  the  inter- 
section of  Crane  Street  and  Mirade 
Strip  Parkway. 

Approximately  200  feet  west  of  the  inter- 
section of  Hat>anero  Avenue  and 
Lullwater  Drive  East. 


•16 
•8 


Maps  available  for  inspectton  at  the  Panama  City  Beach  City  Hall,  1 10  South  AmoW  Road,  Panama  City  Beach,  Ftorida. 

Send  comments  to  Mr.  Richard  Jackson,  Panama  City  Beach  Manager,  110  South  AmoW  Road,  Panama  City  Beach,  Fkxkla  32413. 


Ftorida 


Parker  (City),  Bay 
County. 


East  Bay 


St.  Andrew  Bay 


Approximately  2,500  feet  southeast  of  the 
intersection  of  Fleming  Street  and 
Interstate  98. 

Approximately  300  feet  east  of  the  inter- 
section of  Bay  Avenue  and  Oak  Shore 
Drive. 

Approximately  800  feet  west  of  intersec- 
tton  of  Sunset  Drive  and  Cedar  Avenue. 

At  the  intersection  of  East  Street  and 
Fourth  Street. 

Maps  available  for  inspection  at  the  Parker  City  HaB,  1001  West  Part<er,  Partner,  Florida. 
Send  comments  to  The  Honorable  Brenda  Hendricks,  Mayor  of  the  City  of  Partner,  1001  West  Parker,  P.O.  Box  10619,  Part<er,  Ftorida  32404. 


•4 


•5 


•4 


•10 


•11 


Rorida 


Pensacola  (City), 
Escambia  County. 


Pensacola  Bay 


West  of  Pensacola  Bay  Bridge 


•9 


•9 


At  the  intersectton  of  Intendencia  Street 
and  North  9th  Avenue. 

Maps  available  for  inspectton  at  the  City  of  Pensacola  Inspecttons  Department,  180  Governmental  Center,  5th  Floor,  Pensacola,  Ftorida 

Send  comments  to  Mr.  Thomas  J.  BonfieW,  Pensacola  City  Manager,  P.O.  Box  12910,  Pensacola,  Ftorida  32521. 


•11 
•7 


Rorida 

Pensacola  Beach- 
Santa  Rosa  Is- 
land Authority 
(Escambia  Coun- 
ty). 

Gulf  of  Mextoo 

Pensacola  Beach-Santa  Rosa  Island  Au- 
thority Escambia  County  east  boundary 
at  GuH  of  Mexico. 

•13 

•16 

At  the  intersectton  of  Ariola  Drive  and 
Avenida  11. 

«1 

•11 

Santa  Rosa  Sound 

Approximately  600  feet  north  of  intersec- 
tton of  Via  De  Luna  and  Aventoa  11. 

•6 

•12 

At  the  intersectton  of  Via  De  Luna  and 
Aventoa  11. 

«1 

•9 
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State 


CityAown/county 


Source  of  flooding 


Location 


#Depth  in  feet  atwve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Mapf  available  for  inspection  at  the  Santa  Rosa  Island  Authority,  35  Via  Deluna,  Pensacola  Beach,  Rorida. 

S«n^  comments  to  Mr.  Morrty  Btews,  Santa  Rosa  Island  Authority  General  Manager,  P.O.  Box  1208,  Pensacola  Beach,  Florida  32562. 


Fkxidai 


Santa  Rosa  County 
(Unincorporated 
Areas). 


Gulf  of  Mexico 


•8 


Approximately  1.6  miles  south  of  the 
intersection  of  U.S.  Route  98  (Gulf 
Breeze  Parkway)  and  Calle  of  Palenda. 

Approximately  1.5  miles  south  of  the 
intersection  of  U.S.  Route  98  (Gulf 
Breeze  Parkway)  and  Belle  Meade  Cir- 
cle. 

Approximately  500  feet  south  of  the  inter- 
section of  Avenger  Drive  and  North 
Shores  Drive. 

Approximately   3,400  feet  south  of  the 
intersection   of   U.S.    Route   98   (Gulf 
Breeze  Parkway)  and  Mohawk  Trail. 
Mapi  available  for  inspection  at  the  Santa  Rosa  County  Administration  Building,  6495  Caroline  Street,  Milton,  Florida. 
Send  comments  to  Mr.  Hunter  Walker,  Santa  Rosa  County  Administrator,  6495  Caroline  Street,  Suite  D,  Milton,  Florida  32570-4592. 


Santa  Rosa  Sound 


None 


•9 


None 


•16 

•11 

•12 

•8 


Florida 


Shalimar  (Town), 
Okaloosa  County. 


Choctawhatchee  Bay 
(along  Gamier  Bayou). 


Map$  available  for  inspection  at  #2  Cherokee  Road,  Shalimar,  Florida. 


Choctawhatchee  Bay 


At  northeast  comer  of  intersection  of 
Eglin  Parkway  and  Gardner  Drive. 

Approximately  1,300  feet  southwest  of 
Old  Fen7  Road  and  Gardner  Drive. 

At  intersection  of  Plew  Avenue  and 
Shalimar  Drive. 

Approximately  150  feet  west  of  intersec- 
tkxi  of  Shalimar  Drive  and  Plew  Ave- 
nue. 


None 


•7 


None 


•7 


•8 
•12 

•8 
•11 


Senc 

comments  to 

The  Honorable  Harry  Montague,  Mayor  of  the  City  of  Shalimar,  #2  Cherokee  Road,  Shalimar,  Florida  32579. 

Ftorida 

Valparaiso  (City), 
Okakxjsa  County. 

Choctowhatchee  Bay  

Choctawhatchee  Bay 
(ak)ng  Boggy  Bayou). 

Approximately  200  feet  south  of  intersec- 
tion of  Florida  Avenue  and  Grand  View 
Avenue. 

Approximately  1 ,000  feet  east  of  intersec- 
tion of  Jasmine  Avenue  and  Louisiana 
Avenue. 

Approximately  250  feet  east  of  intersec- 
tion of  Westview  Avenue  and  Edge  Av- 

None 

•7 

None 

•7 

•10 

•7 

Mapi 

available  for 

inspectien  at  the  City 

Ha«,  46»  Valparaiso  Parkway 

Approximately    250    feet    southwest    of 
intersection  of  Southview  Avenue  and 
Bayshore  Drive. 

,  Valparaiso,  Ftorida. 

•7 

•9 

Send  comments  to  The  Honorable  John  B.  ArnoW,  Jr..  Mayor  of  the  City  of  Valparaiso,  P.O.  Box  296,  Valparaiso,  Florida  32580-0296. 


Fkxkia 


Waften  County  (Un- 
incorporated 
Areas). 


Gulf  of  Mexkx) 


Choctawhatchee  Bay 


Lake  Powafl 


Shoreline  approximately  550  feet  south  of 
intersection  of  Seacrest  Drive  and 
County  Route  30-A. 

Entire  shoreline  of  Morrison  Lake  

Approximately  800  feet  northeast  of  inter- 
section of  Lakeshore  Drive  and  Eart 
Road. 

Approximately  300  feet  north  of  intersec- 
tion of  Bayshore  Drive  and  Geronomo 
Street. 

Approximately  1,800  feet  south  of  Marsh 
Drive  and  State  Route  20. 

Approximately  700  feet  south  of  State 
Route  20  bridge  over  Linton  Spring 
Branch. 

Approximately  800  feet  north  of  intersec- 
tk>n  of  Orange  Street  and  Pinewood 
Lane. 

Approximately  200  feet  east  of  intersec- 
tion of  Pinewood  Lane  and  Lakeshore 
Drive. 


•12 


None 
•5 


•2 

•7 
•7 

•5 

•5 


•16 


•8 
•10 


•7 

•10 
•10 

•8 

•9 
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State 

City/town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified                   1 

Alaqua  Creek Approximately   2,300   teet   southeast   of                    *7                    *9 

intersection    of    State    Route    20    and 
Whitfield  Road. 
Maps  available  for  inspection  at  the  Walton  County  Courthouse  Annex,  47  North  6th  Street,  DeFuniak  Springs.  Florida. 
Send  comments  to  Mr.  Joel  Paul,  Jr.,  Chairman  of  the  Walton  County  Board  of  Commissioners,  P.O.  Drawer  689,  DeFuniak  Springs  Florida 
32435. 

Georgia 

Maps  available  tor 
Send  comments  to 

Dallas  (City),               Griffin  Creek  Approximately   40   feet    downstream    of                *899 

Paulding  County.                                                     Sara  Babb  Road. 

Upstream    side   Atlanta    Highway   (Busi-                None 
nass  State  Route  6). 

Weaver  Creek  Approximately  2,300  feet  downstream  of               f^one 

West  Memorial  Dnve  (State  Route  120). 
Approximately  0.7  mile  upstream  of  Sea-               None 
board  Drive, 
inspection  at  the  Dallas  City  Hall,  120  Main  Street,  Dallas,  Georgia. 
Mr.  Ken  Eisberry,  City  of  Dallas  Floodplaih  Coordinator,  120  Main  Street,  Dallas,  Georgia  30132. 

•899 
•986 
•942 
•991 

Georgia 

Maps  available  for 

Georgia. 
Send  comments  to 

Gainesville  (City), 
Hall  County. 

inspection  at  the  Hall 
The  Honorable  Bob  h 

Walnut  Creek 

County  Joint  Administration 
amrick,  Mayor  of  the  City  of 

Approximately  1 ,785  feet  upstream  of  pri-               None 

vate  drive. 
Approximately  0.72  mile  upstream  of  pri-                None 

vate  drive. 
Building,  Engineering  Office,  300  Green  Street,  Room  309 

Gainesville,  300  Green  Street,  Gainesville,  Georgia  30501. 

•950 
•963 

Gainesville, 

Georgia 

Maps  available  for 

Georgia. 
Send  comments  to 

Hall  County  (Unin- 
corporated 
Areas). 

inspection  at  the  Hall 
Mr.  Al  Gainey,  Jr.,  Ch 

Balus  Creek 

Balus  Creek  Tributary  1   ... 
Caney  Fork  Creek  

Approximately  2.000  feet  downstream  of 
McEver  Road. 

Approximately    875    feet    upstream    of 
Landrum  Education  Drive. 

Approximately  50  feet  upstream  of  con- 
fluence with  Balus  Creek. 

Approximately  575  feet  upstream  of  OkJ 
Oakwood  Road. 

At  confluence  with  Walnut  Creek  

None 

None 

•1,098 

None 

•837 
None 

None 
None 

None 
None 

None 
None 
None 

None 
None 
None 

None 
None 
None 
None 

None 

set.  Room  309, 
esvllle.  Georgie 

•1,082 

•1,174 

•1,100 

•1,132 

•847 
•1.062 

•823 
•921 

•853 
•929 

•874 

•1,001 

•800 

•981 
•885 
•974 

•838 
•920 
•829 
•963 

•1,241 

Gainesville, 
130503. 

Deaton  Creek  

Approximately    1,650   feet   upstream   of 

Sloan  Mill  Road. 
At  confluence  with  Mulberry  Creek  

Lollis  Creek 

Approximately  2.0  miles  upstream  of  Oli- 
ver Road. 

At  confluence  with  Sherwood  Creek  

Approximately     175    feet    upstream    of 
Upper  Looper  Lake  Dam. 

At  confluence  with  Lollis  Creek  

Mitchell  Creek 

Mulberry  Creek 

Mulberry  Creek  Tributary  .. 
Sherwood  Creek 

Just  downstream  of  Swansey  Road  

Approximately  1.13  miles  downstream  of 

State  Route  211. 
Just  downstream  of  Martin  Road  

At  confluence  with  Mulberry  Creek  

Approximately  0.7  mile  upstream  of  Eliza- 
beth Lane. 

At  confluence  with  Mulberry  Creek  

At  county  boundary  

Walnut  Creek 

At  county  boundary 

East  Fork  Little  River 

County  Joint  Administration 
airman  of  the  Hall  County  Bo 

Approximately  1.2  miles  upstream  of  Lee 
Land  Road. 

Approximately  0.66  mile  downstream  of 
Brookton  Lula  Road  and  approximately 
0.28  mile  east  of  the  intersection  of 
Cleveland    Highway    and    Wild    Smith 
Road. 
Building,  Engineenng  Office.  300  Green  Stre 

ard  of  Commissioners,  P.O.  Box  1435,  Gain 

Georgia 

Hiram  (City), 
Paulding  County. 

Lick  Log  Creek  

Approximately  1.1   miles  downstream  of 
Dallas  Nebo  Road. 

•959 

•957 

2455) 


Send 


Georgia 


Maps 
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Source  of  flooding 


Location 


Approximately  0.53  mile  downstream  of 

Dallas  Nebo  Road. 
Approximately  950  feet  upstream  of  Netx) 

Road. 
Approximately  1   mile  upstream  of  Lake 

Swan  Outfall. 
Approximately  0.78  mile  upstream  of  Pool 

Road. 
Approximately    0.79    mile    upstream    of 

State  Route  92.  | 

Maps  available  for  inspection  at  the  Hiram  City  Hail,  186  Oak  Street,  Hiram,  Georgia. 

[  comments  to  The  Honorable  Dewey  Pendley,  Mayor  of  ttie  City  of  Hiram,  186  Oak  Street,  Hiram,  Georgia  30141 . 


Davis  Mill  Creek 


Mill  Creek 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Kisting 

Modified 

•963 

•961 

*943 

•941 

None 

•990 

•918 

•920 

•939 

•937 

Oakwood  (City), 
Hall  County. 


Balus  Creek 


Balus  Creek  Tributary  No. 
1. 


available  for  inspection  at  the  Oakwood  City  Hall,  4009  Railroad,  Oakwood,  Georgia, 


Approximately   150  feet  downstream   of 

McEver  Road. 
Approximately    1,425   feet   upstream    of 

Landrum  Education  Drive. 
At  confluence  with  Balus  Creek  

Approximately  75  feet  upstream  of  Old 
Oakwood  Road. 


•1,081 
None 

•1,098 
None 


Send  tomments  to  The  Honorable  Lamar  Scroggs,  Mayor  of  the  City  of  Oakwood,  P.O.  Box  99,  Oakwood,  Georgia  30566. 


Georgia 


Paulding  County 
(Unincorporated 
Areas). 


Davis  Mill  Creek 


Griffin  Creek 


Lawrence  Creek  ., 

Lick  Log  Creek  .... 
McClendon  Creek 


Mill  Creek 


Tallapoosa  River  and  Mud 
Creek. 


Possum  Creek 

Powder  Springs  Creek 


Pumpkinvine  Creek 


Rakestraw  Creek 


Weaver  Creek 


At  confluence  with  Mill  Creek  (fonnerly 
Lick  Log  Creek). 

Approximately    1.3    miles    upstream    of 
Lake  Swan  Outfall. 

At  confluence  with  Lawrence  Creek 

Approximately  710  feet  upstream  of  At- 
lanta Highway  (State  Business  Route 
6). 
Approximately  60  feet  upstream  of  Old 

Carters.ville  Road. 
Approximately    1,300    feet    upstream    of 
Dallas  Acworth  Highway  (State  Route 
92). 

At  confluence  with  Davis  Mill  Creek  

Approximately  200  feet  downstream  of 
Dallas  Nebo  Road. 

At  conflence  with  Mud  Creek  

Approximately    1.54   miles   upstream   of 
McGarity  Road. 

At  confluence  with  Sweetwater  Creek 

Approximately  1 .0  mile  upstream  of  Davis 

Mill  Road. 
Approximately  200  feet  downstream  of 

Goodman  Road. 
Approximately     1.0     mile     upstream     of 
Honey  Suckle  Lane. 

Confluence  with  Picketts  Mill  Creek  

Approximately  825  feet  upstream  of  Due 

West  Road. 
Upstream  side  Lost  Mountain  Road  (for- 
merly County  Line  Road). 
Approximately    0.51    mile    upstream    of 

Mark  Drive. 
Approximately  1,700  feet  downstream  of 

Dabbs  Bridge  Road. 
Approximately  2.7  miles  upstream  of  con- 
fluence of  Little  Pumpkinvine  Creek. 
Approximately    50    feet    downstream    of 

county  boundary. 
Approximately     20     feet     upstream     of 

Macland  Road. 
Approximately    1,500    feet    upstream    of 
confluence  with  Pumpkinvine  Creek. 


•916 

None 

•856 
None 

*851 
•897 

*943 
•968 

None 
None 

•906 
None 

None 

None 

None 
None 

•948 
None 
None 
None 

•928 
None 
None 


•1,087 
•1,176 
•1,100 
•1,130 


•920 


•1,003 

•857 
•988 


•852 
•895 

•941 
•967 

•1,132 
•1,153 

•907 

•1,027 

•1,123 

•1,159 

•827 
*980 

*947 

•1,136 
•742 
•933 
•929 

•1,156 
•870 
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State 


City/town/county 


Source  of  flooding 


West  Fork 


Lawrence  Creek 


Dewberry  Creek  {formerly 
Lawrence  Creek). 


Picketts  Mill  Creek 


Little  Pumpkinvine  Creek  1     At  confluence  with  Pumpkinvine  Creek  ....  *760 

(formerly  Picketts  Mill 
Creek). 

At  confluence  of  Possum  Creek None 

At  confluence  of  Possum  Creek None 

Approximately  720  feet  upstream  of  Hd-  None 

land  Road. 
Maps  available  for  inspection  at  the  Paulding  County  Engineering  Department,  25  Courthouse  Square,  Dallas,  Georgia. 

Send  comments  to  Mr.  Bill  Carruth,  Chairman  of  the  Paulding  County  Board  of  Commissioners,  120  East  Memorial  Drive,  Dallas 
30132. 


Location 


Approximately  125  feet  upstream  of  State 
Route  120  (West  Memorial  Dnve). 

Confluence  with  Pumpkinvine  Creek 

Approximately  0.52  mile  upstream  of  con- 
fluence with  Pumpkinvine  Creek. 

Approximately  60  feet  upstream  of  Old 
Cartersville  Road. 

At  confluence  of  Griffin  Creek  

At  confluence  of  Griffin  Creek  

Approximately  1,300  feet  upstream  of 
Dallas  Acworth  Highway  (State  Route 
92). 

At  confluence  with  Pumpkinvine  Creek  .... 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 

•775 
•775 

•851 

•856 
•856 

•897 


Modified 


•954 

•777 
•777 

•852 

•857 
•857 

•895 


•759 


•827 
•827 
•969 


Georgia 


Illinois 


Bloomington  (City), 
McLean  County. 


Goose  Creek 


High  School  Branch 


Little  Kickapoo  Creek 


Brookridge  Branch 


Skunk  Creek 


East  Tributary  Skunk 
Creek. 


Sugar  Creek 


At  confluence  with  Sugar  Creek 


Maps  availat>le  for 
Send  comments  to 


Approximately  970  feet  downstream  of 
U.S.  Route  51 . 

At  confluence  with  Sugar  Creek 

Approximately    1,960   feet    upstream    of 
towanda  Avenue. 

At  upstream  side  of  Ireland  Grove  Road 

Approximately   2.700   feet    upstream    of 
Lincoln  Street. 

Approximately  450  feet  upstream  of  con- 
fluence with  Little  Kickapoo  Creek. 

Approximately    1,900   feet    upstream    of 
Hershey  Road. 

Approximately  650  feet  upstream  of  con- 
fluence with  Sugar  Creek. 

Approximately    1,120   feet    upstream    of 
Market  Street. 

Approximately    550    feet    upstream    of 
White  Oak  Road. 

Approximately    1,050   feet   upstream   of 
White  Oak  Road. 

At  downstream  side  of  Interstate  Routes 
55  and  74. 

At  downstream  side  of  Airport  Road  

nspection  at  the  City  of  Bloomington  Engineering  and  Water  Department,  326  Vista  Drive,  Bloomington, 
The  Honorable  Judy  Markowitz,  Mayor  of  the  City  of  Bloomington,  326  Vista  Drive,  Bloomington,  Illinois  i 


V38 

•740 

•796 

•797 

•773 

•770 

•811 

•810 

•821 

•818 

•825 

•823 

•821 

•819 

•825 

•827 

•745 

•744 

•747 

•746 

•762 

•763 

•762 

•763 

•736 

•738 

•808 

•810 

,  lllinoi! 

>■ 

61701 

. 

•765 

•762 

f^one 

•790 

•776 

•780 

•785 

•786 

None 

•757 

V66 

•763 

•755 

•754 

•789 

•790 

•755 

•754 

•812 

•811 

Illinois 


Normal  (Town), 
McLean  County. 


North  Branch  Sugar  Creek 


Skunk  Creek 


East  Tributary  Skunk 
Creek. 


Sugar  Creek 


West  Branch  Sugar  Creek 


At  confluence  with  Sugar  Creek 


Approximately  100  feet  upstream  of  Fort 
Jesse  Road. 

Approximately  200  feet  upstream  of  Col- 
lege Avenue. 

At  downstream  side  of  Gregory  Street 

At  Norfolk  and  Western  Railroad 

Approximately  20  feet  upstream  of  Hovey 
Avenue. 

Approximately  225  feet  upstream  of  con- 
fluence of  West  Branch  Sugar  Creek. 

Approximately  50  feet  downstream  of 
Veterans  Parkway. 

Approximately  120  feet  upstream  of  con- 
fluence with  Sugar  Creek. 

At  upstream  side  of  Gulf  Course  weir 


24560 
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CityAown/county 


Source  of  flooding 


At  confluence  with  West  Branch 


West  Branch  Sugar  Creek 
Tributary. 

Approximately  840  feet  upstream  of  con- 
fluence with  West  Branch. 
At  upstream  side  of  Sycamore  Street 
Approximately    625    feet    upstream    of 
Shelbourne  Drive. 

Maps  4vailable  for  inspection  at  the  Normal  Town  Hall,  100  East  Phoenix  Avenue,  Nonnal,  Illinois. 
Send  domments  to  The  Honorable  Kent  M.  Karraker,  Mayor  of  the  Town  of  Normal,  100  East  Phoenix  Avenue,  Normal,  Illinois  61761. 


Linden  Street  Drain 


Location 


#Depth  in  feet  above 

ground.  *Elevation  in  feet 

(NGVD) 


Existing 


*801 

None 

None 
None 


Modified 


•800 

•805 

•792 
•810 


Kentucky 


Maps  { vailable  for  inspection  at  the  Inez  City  Hall,  Main  Street,  Inez,  Kentucky. 

Send  c  jmments  to  The  Honorable  Rick  Penix,  Mayor  of  the  City  of  Inez,  P.O.  Box  540,  Inez,  Kentucky  41224. 


Kentucky 


Inez  (City),  Martin     |  Rockcastle  Creek 
County. 


At  the  downstream  corporate  limits 


Approximately  340  feet  upstream  of  State 
Route  40. 


None 
None 


•631 
•633 


Martin  County  (Un- 
incorporated 
Areas). 


Rockhouse  Fork 


Rockcastle  Creek 


Approximately  170  feet  upstream  of  the 
confluence  with  Rockcastle  Creek. 

Immediately  downstream  of  State  Route 

40. 
Approximately  5,500  feet  downstream  of 

State  Route  40. 
At  the  upstream  corporate  limits  


None 

•655 
None 
None 


•610 

*654 
•630 
•631 


Maps  »/ailable  for  inspection  at  the  Disaster  Emergency  Services  Director's  Office,  Route  40,  Courthouse  Square,  Inez,  Kentucky. 

Send  comments  to  The  Honorable  Kelley  E.  Callahan,  County  Judge— Executive,  Martin  County  Courthouse,  P.O.  Box  309,  Inez,  Kentucky 
4122 1. 


Michigan 


Howell  (City),  Liv- 
ingston County. 


Thompson  Lake 
Bogue  Creek  .... 


Approximately   530  feet  downstream  of 

Sluice  Gate. 
Approximately    590    feet    upstream    of 
Sluice  Gate. 

Maps  available  for  inspection  at  the  City  Hall,  611  East  Grand  River,  Howell,  Michigan. 
Send  comments  to  The  Honorable  Paul  Rogers,  Mayor  of  the  City  of  Livingston,  City  Hall,  61 1  East  Grand  River,  Howell,  Michigan  48843 


Entire  shoreline  within  community 


None 
None 
None 


•907 
*892 
•907 


Michigan 


Nashville  (Village), 
Barry  County. 


Thornapple  River 


Approximately  2,800  feet  downstream  of 
the  confluence  of  Quaker  Brook  Creek. 
Approximately   4,050   feet   upstream    of 
Main  Street. 

Maps  al/ailable  for  Inspection  at  the  Nashville  Village  Office,  206  North  Main  Street,  Nashville,  Michigan. 
Send  comments  to  Mr.  Dennis  Mapes,  Nashville  Village  President,  206  North  Main  Street,  Nashville,  Michigan  49073. 


None 
None 


•813 
•817 


Minnesota 


Hammond  (City), 
Wabasha  County. 


Zumbro  River 


South  Zumbro  River  Tribu- 
tary. 


West  Zumbro  River  Tribu 
tary. 

Approximately    1,175   feet   upstream   of 

Bridge  Street. 
Approximately  300  feet  upstream  of  con- 
fluence with  West  Zumbro  River  Tribu- 
tary. 
Approximately  100  feet  upstream  of  con- 
fluence with  West  Zumbro  River  Tribu- 
tary. 
Maps  available  for  inspection  at  the  City  Hall,  East  Main  Street,  Hammond,  Minnesota. 
Send  comments  to  The  Honorable  Curtis  Christenson,  RR  #2,  Box  539,  Hammond,  Minnesota  55991 


Approximately  0.37  mile  downstream  of 

Main  Street  bridge. 
Approximately  400  feet  upstream  of  Main 

Street  bridge. 
At  confluence  with  Zumbro  River  


•806 
•810 
•809 
None 
•809 

•809 


*805 
•808 
*807 
•808 
•807 

•807 


Minnesots 


Mazeppa  (City), 
Wabasha  County. 


North  Fork  Zumbro  River 


Approximately    1.650    feet    upstream    of 

Maple  Street  dam. 
Approximately  1.70  miles  downstream  of 

Maple  Street  dam. 


•931 
•893 


•932 
•894 
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State 

City /town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Maps  available  for  inspection  at  the  Mazeppa  City  Hall,  1st  and  Maple  Street,  Mazeppa,  Minnesota. 

Send  comments  to  The  Honorable  Nancy  Whetstone,  Mayor  of  the  City  of  Mazeppa,  P.O.  Box  316,  Mazeppa,  Minnesota  55956. 

Minnesota  Millville  (City),             Zumbro  River Approximately  0.5  mile  downstream  side 

Wabasha  County.                                                   of  CSHA-2  bridge. 

Approximately  1,445  feet  upstream  side 
of  CSAH-2  bridge. 
Maps  available  for  inspection  at  the  City  Hall,  31 1  Bridge  Street,  Millville,  Minnesota. 
Send  comments  to  The  Honorable  Eugene  Hein,  Box  213,  Millville,  Minnesota  55957. 

None 
None 

•7/9 
♦784 

Minnesota  

Minneiska  (City), 
Wabasha  County. 

Mississippi  River 

At  downstream  corporate  limits 

None 
None 

lesota  55910. 

•668 
•669 

At  UDStream  coroorate  limits 

Maps  available  for  inspection  at  the  City  of  Minneiska,  325  Taylor  Hill  Road,  Minneiska,  Minnesota. 

Send  comments  to  The  Honorable  Lee  Burrows,  Mayor  of  the  City  of  Minneiska,  Route  1 ,  Box  57,  Minneiska,  Minr 

Minnesota  

Maps  available  for 
Send  comments  to 

Wabasha  (City), 
Wabasha  County. 

inspection  at  the  City 
The  Honorable  John 

Mississippi  River Approximately    1.54   miles   upstream   of 

State  Route  60  bridge. 
Approximately  3.41  miles  downstream  of 
State  Route  60  bridge. 
Hall,  900  Hiawatha  Drive,  Wabasha,  Minnesota. 
Meisch,  900  Hiawatha  Drive,  P.O.  Box  268,  Wabasha.  Minnesota  55981. 

None 
None 

•680 
•677 

Minnesota 

Wabasha  County 
(Unincorporated 
Areas). 

- 

inspection  at  the  Wab 
Mr.  Ron  Stock,  Count 

Zumbro  River 

North  Fork  Zumbro  River 
Mississippi  River 

Approximately  1.34  miles  downstream  of 
CSAH-2  bridge. 

Downstream  side  of  Zumbro  Lake  Dam  .. 

At  confluence  with  Zumbro  River  

Approximately    0.55    mile    upstream    of 

Maple  Street  Dam. 
Downstream  county  limits 

None 

•876 
None 
None 

None 
•681 
None 
None 
None 

None 

•713 

•714 

•681 

•681 

None 

None 

•776 

•875 
•860 
•932 

•668 
•BR? 
•922 
•922 
•844 

•846 

•714 

•715 

•682 

•682 

•808 

•808 

Zumbro  Lake  

Buckman  Coulee  

Gilbert  Creek  

Miller  Creek  

South  Zumbro  River  Tribu- 
tary. 

asha  County  Courthouse,  62£ 
y  Administrator,  625  Jeffersor 

Upstream  county  boundary  

Upstream  side  of  Zumbro  Lake  Dam  

Upstream  county  boundary  

Maps  available  for 
Send  comments  to 

Approximately  850  feet  upstream  of  up- 
stream crossing  of  U.S.  Route  63. 

Approximately   450  feet   downstream   of 
State  Route  60  crossing. 

Approximately  2.1  miles  upstream  of  Soo 
Line  Railroad  crossing. 

Approximately  1.3  miles  downstream  of 
confluence  of  Sugarioaf  Creek. 

Approximately  100  feet  upstream  of  U.S. 
61. 

Approximately  600  feet   downstream  of 
U.S.  61. 

At  confluence  with  West  Zumbro  River 
Tributary. 

Approximately  300  feet  upstream  of  con- 
fluence with  West  Zumbro  River  Tribu- 
tary. 

Jefferson  Avenue,  Wabasha,  Minnesota. 

1  Avenue,  Wabasha,  Minnesota  55981. 

Minnesota  

Zumbro  Falls  (City), 
Wabasha  County. 

Zumbro  River 

Buckman  Coulee  

Approximately  1,250  feet  upstream  side 

of  Main  Street  bridge. 
Approximately  2,000  feet  downstream  of 

Main  Street  bridge. 
At  downstream  cross  of  U.S.  Route  63  .... 
Approximately  50  feet  downstream  side 

of  U.S.  Highway  63. 

•844 

•842 

•842 
•842 

•842 

•839 

•839 
•841 

• 
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City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 
ground.  'Elevation  in  feet 
.     (NGVD) 


Existing 


Modified 


Map$  available  for  inspection  at  the  Zumbro  Falls  City  Hall,  Main  Street,  Zumbro  Falls,  Minnesota. 

Send  comments  to  The  Honorable  Alan  Van  DeWalker,  City  Hall,  P.O.  Box  123,  Zumbro  Falls,  Minnesota  55991. 


Missisf  ippi 


Lauderdale  County 
(Unincorporated 
Areas). 


Newell  Brancti 


Hartxjur  Creek 


Approximately   150  feet  downstream  of 
U.S.  Route  45. 

At  downstream  side  of  U.S.  Route  45 

Approximately  350  feet  downstream  of 

U.S.  Route  45. 
At  U.S.  Route  45  


•343 


•343 
*341 

*341 


•344 


•344 
•342 

•346 


Map5  available  for  inspection  at  the  Lauderdale  County  Tax  Assessor's  Office,  500  Constitution  Avenue,  Meridian,  Mississippi. 


Send 
iar 

comments  to  Mr.  Jimmy  Smith,  President  of  the  Lauderdale  County  Board  of  Supervisors,  410  Constitution  Avenue,  11th  Floor,  Merid- 
,  Mississippi  39301 . 

MIssisa 

ppi  

Meridian  (City), 
Lauderdale 
County. 

Gallagher  Creek  

HartKjur  Creek 

At  Norfolk  Southern  Railway  

•309 

None 

None 
None 

None 

*3?? 

None 

None 
None 

•331 

None 

•308 

Approximately  50  feet  upstream  of  State 

Route  493. 
At  U.S.  Route  45  

•425 
•446 

Magnolia  Creek  

Newell  Branch  

Approximately  690  feet  downstream  of  Il- 
linois Central  Railroad. 

Approximately    1,025   feet   upstream    of 
Windover  Circle. 

Approximately  50  feet  downstream  of  C 
Street. 

Approximately  100  feet  upstream  of  36th 
Street. 

At  upstream  side  of  U.S.  Route  45  

•339 
•412 
•321 
•380 
*345 

Robbins  Branch  

Approximately    1,150   feet   upstream    of 

61st  Street. 
Approximately   150  feet  downstream  of 

U.S.  Route  45. 
Approximately   2,800   feet   upstream   of 

52nd  Court. 

*412 

•330 

•428 

Maps 

available  for 

inspection  at  the  Meric 

jian  City  Hall,  601  24th  Avent 

je.  Meridian,  Mississippi. 

Send  comments  to  The  Honorable  John  Robert  Smith,  Mayor  of  the  City  of  Meridian,  P.O.  Box  1430,  Meridian,  Mississippi  39302. 


New  Hi  mpshire 


Chartestown 
(Town),  Sullivan 
County. 


Connecticut  River 


Little  Sugar  River 


Beaver  Brook 


•296 


•301 


Maps 

Send 

shi 


At    a    point    approximately    1.35    miles 

downstream  from  confluence  of  Jabes 

Meadow  Brook. 
At  a  point  at  the  approximate  location  of 

the  confluence  of  Little  Sugar  River. 
Approximately  1 ,300  feet  upstream  of  the 

confluence  of  Ox  Brook. 
At  the  confluence  with  Connecticut  River 
Approximately  1 ,500  feet  upstream  of  the 

confluence  with  Connecticut  River. 
At  the  confluence  with  Connecticut  River 
Approximately  1 ,450  feet  upstream  of  the 

confluence  with  Connecticut  River. 

available  for  inspection  at  the  Chariestown  Town  Hall,  Selectmen's  Office,  26  Railroad  Street,  Chartestown,  New  Hampshire. 

comments  to  Mr.  Robert  Frizzell,  Chairman  of  the  Town  of  Chariestown  Board  of  Selectmen,  P.O.  Box  385,  Chariestown,  New  Hamp 
03603. 


•306 

•310 

•306 
•306 

•304 
•304 


•302 

•311 

•307 
•307 

•307 
•307 


re 


New  Hi  mpshire 


Lincoln  (Town), 
Grafton  County. 


East  Branch 
Pemigewasset  River. 


None 


None 


Map; 
Send 


Approximately  0.66  mile  downstream  of 

Richard  Cooper  Memorial  Bridge. 
Approximately    1.4    miles    upstream    of 
Loon  Mountain  Bridge, 
available  for  inspection  at  the  Lincoln  Town  Hall,  Main  Street,  Lincoln,  New  Hampshire, 
comments  to  Mr.  William  Conn,  Chainnan  of  the  Town  of  Lincoln  Board  of  Selectmen,  P.O.  Box  39,  Lincoln,  New  Hampshire  03251 . 


'758 


1,067 


New  Hi  mpshire 


Walpole  (Town), 
Cheshire  County. 


Connecticut  River 


At  a  point  approximately  200  feet  up- 
stream of  Bellows  Falls  Dam. 

At  a  point  approximately  1.8  miles  up- 
stream of  Bellows  Falls  Dam. 


•295 
•297 


•302 
•296 
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State 

CityAown/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Maps  available  for  inspection  at  the  Walpole  Town  Hall,  Selectman's  Office,  Elm  Street.  Walpole,  New  Hampshire. 

Send  comments  to  Mr.  Charles  Miller,  Chairman  of  the  Town  of  Walpole  Board  of  Selectmen,  P.O.  Box  729,  Walpole,  New  Hampshire 

03608. 

Pennsylvania  

West  Hempfield 

(Township),. 
Lancaster  County  .. 

Susquehanna  River 

Chickies  Creek  

Tributary  No.  1  to  Shaw- 
nee Run. 

Shawnee  Run 

At  downstream  corporate  limits  

•239 

•252 

None 

None 
None 

None 

None 
None 

*244 

Approximately  0.68  mile  upstream  of  U.S. 
Route  30. 

Approximately  320  feet  upstream  of  Mari- 
etta Pike. 

At  confluence  with  Susquehanna  River  ... 

At  downstream  corporate  limits  

•253 

•273 

•260 
*307 

Approximately    1,000   feet   upstream   of 

Malleable  Road. 
At  corporate  limits  

•339 
*35fl 

Approximately  620  feet  upstream  of  cor- 
porate limits. 

•363 

Maps  available  for  inspection  at  the  West  Hempfield  Township  Municipal  Building,  3401  Marietta  Avenue,  Lancaster,  Pennsylvania. 

Send  comments  to  Mr.  Charles  E.  Douts,  Jr.,  Manager,  Secretary/Treasurer  of  the  Township  of  West  Hempfield,  3401  Manetta  Avenue,  Lan- 
caster, Pennsylvania  17601. 


Rhode  Island 


North  Providence 
(Town),  Provi- 
dence County. 


Centerdale  Brook 


Cranberry  Brook 


West  River 


Centerdale  Brook  (Culvert- 
Zone  AO). 


Upstream  side  of  Woonasquatucket  Ave- 
nue. 

Approximately    100    feet    upstream    of 

South  Locust  Avenue. 
At  confluence  with 

WoonasquatucketRiver. 

Downstream  side  of  Humbert  Street  

At  downstream  corporate  limits  

Approximately   700  feet   downstream   of 

Douglas  Pike. 
Downstream  at  corporate  limits 


Upper  Canada  Pond  Downstream  at  corporate  limits '60  *58 

Brook 

Approximately    1,080   feet    upstream   of  ^59  '80 

corporate  limits. 
From  Woonasquatucket  Avenue  to  ap-  None  #1 

proximately   720   feet   downstream   of 
Woonasquatucket  Avenue 
Maps  available  for  inspection  at  the  BuikJing  Inspector's  Office,  2000  Smith  Street,  North  Providence,  Rhode  Island. 

Send  comments  to  The  Honorable  Ralph  A.  Mollis,  Mayor  of  the  Town  of  North  Providence,  2000  Smith  Street,  North  Providence,  Rhode  Is 
land  02911. 


None 

None 

f^one 

None 
•80 
•87 


•120 

•140 

•81 

•110 
•78 
•86 


Tennessee 


Franklin  (City), 
Williamson  Coun- 
ty. 


Watson  Branch 


South  Prong  Creek 


Unnamed  Tributary  to 
South  Prong  Creek. 

Approximately  715  feet  upstream  of  con- 
fluence with  South  Prong  Creek. 
Maps  available  for  inspection  at  the  Franklin  City  Hall,  Codes  Department,  109  Third  Avenue,  South,  Franklin,  Tennessee. 
Send  comments  to  The  Honorable  Jerry  Shartjer,  Mayor  of  the  City  of  Franklin,  P.O.  Box  305,  FrankHn,  Tennessee  37064. 


Approximately  2,300  feet  upstream  of 
confluence  with  Harpeth  River. 

Approximately  250  feet  downstream  of 
Murfreesboro  Pike. 

Approximately  75  feet  upstream  of  con- 
fluence with  Spencer  Creek. 

Approximately  1,100  feet  upstream  of 
Liberty  Pike. 

At  confluence  with  South  Prong  Creek  .... 


None 


•644 


None 

•698 

None 

•663 

None 

•729 

None 

•682 

None 

•689 

Tennessee  

Williamson  County 
(Unincorporated 
Areas). 

Brush  Creek  , 

Harrison  Branch  Creek 

Hunting  Camp  Creek 

At  county  boundary 

None 

None 

None 
None 

None 

•548 

Approximately    1.57   miles    upstream   of 

Old  Baish  Creek  Road. 
Confluence  with  Brush  Creek  

•676 
•556 

Approximately   125  feet  downstream  of 

unnamed  road. 
Confluence  with  South  Harpeth  River  

•668 
•605 
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State 


CityAown/cx)unty 


Source  of  flooding 


Location 


#Deptli  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Leipers  Fork  

East  Fork  Creek 


Beech  Creek 
Trace  Creek  . 


Mill  Creek 


Owl  Creek 


Unnamed  Tributary  of 
Creek. 


Watson  Brancti 


Mill 


Approximately  1,750  feet  downstream  of 

Fernvale  Road. 

Just  upstream  of  Bailey  Road  

At  Bear  Creek  Road  

At  county  boundary 

Approximately  900  feet  upstream  of  most 

upstream  crossing  of  Stillhouse  Hollow 

Road. 

Confluence  with  Little  Harpeth  River 

Approximately    1,750    feet    upstream    of 

Murry  Lane. 
Approximately  200  feet  downstream  of 

county  boundary. 
Approximately   100  feet  downstream  of 

Natchez  Bend  Road. 
Approximately   0.2   mile   downstream   of 

Concord  Road. 
Approximately    260    feet    upstream    of 

Rocky  Fork  Road. 
Approximately  900  feet  downstream  of 

downstream  county  boundary. 

At  downstream  side  of  Split  Log  Road 

Approximately  100  feet  upstream  of  con- 
fluence with  Mill  Creek. 
Approximately    1,150   feet   upstream    of 

confluence  with  Mill  Creek. 
Approximately    1,500    feet    upstream    of 

confluence  with  Harpeth  River. 
At  downstream  side  of  Murfreesboro  Pike 


None 

None 
None 
None 
None 


None 
None 

None 

None 

None 

None 

None 

None 
*599 

None 

None 

None 


•680 

•670 
•726 
•587 
*692 


•600 
•666 

•569 

•642 

•555 

•612 

*554 

•677 
•600 

•603 

•644 

•699 


Maps;  available  for  inspection  at  the  Williamson  County  Complex,  Planning  Department,  1320  West  Main  Street,  Suite  125,  Franklin,  Ten- 


ne  5see. 


Senc 


comments  to  Mr.  Clint  Collicott,  Williamson  County  Executive,  1320  West  Main  Street,  Suite  125,  Franklin,  Tennessee  37064. 


VenTKJi  It 


Bellows  Falls  (Vil- 
lage), Windham 
County. 


Connecticut  River 


Connecticut  River 


At  a  point  approximately  0.77  mile  up- 
stream from  Bellows  Falls  Dam. 


feet 


At  a  point  approximately  500 
stream  of  Bellows  Falls  Dam. 
Maps  available  for  inspection  at  the  Town  of  Rockingham,  Town  Clerk's  Office,  Village  Square,  Rockingham,  Vennont 
Senc  comments  to  Ms.  Roberta  Smith,  Bellows  Falls  Village  Manager,  P.O.  Box  370,  Bellows  Falls,  Vennont  05101. 


•299 


•296 


Vermor  it 


Rockingham 
(Town), 
Windham  County. 


Connecticut  River 


Approximately    1.34   miles   upstream   of 
confluence  of  Commissarry  Brook. 

Williams  River At  the  confluence  with  Connecticut  River 

Approximately    1,350    feet    upstream    of 
U.S.  Route  5  bridge. 
Map^  available  for  Inspection  at  the  Town  of  Rockingham,  Town  Clerk's  Office,  Village  Square,  Rockingham,  Vermont. 
Senct  comments  to  Ms.  Roberta  Smith,  Rockingham  Town  Manager,  P.O.  Box  370,  Bellows  Falls,  Vemriont  05101. 


Approximately    0.77    mile    upstream    of 
NEPCO  dam. 


•298 


•306 

•303 
•303 


Vermel  t 


Map! 
Senc 


Springfield  (Town), 
Windsor  County. 


Connecticut  River  At  a  point  approximately  2.2  miles  down- 
stream from  Cheshire  Bridge  (State 
Route  11). 
At  a  point  approximately  4.2  miles  up- 
stream from  Cheshire  Bridge  (State 
Route  11) 

Black  River  At  the  confluence  with  Connecticut  River 

Approximately   550  feet   downstream   of 
Old  State  Route  1 1  bridge, 
available  for  inspection  at  the  Springfield  Town  Hall,  Zoning  Administrator's  Office,  96  Main  Street,  Springfield,  Vermont, 
comments  to  Mr.  Rotjert  Forguites,  Springfield  Town  Manager,  96  Main  Street,  Springfield,  Vermont  05156. 


•306 
•308 


•306 
•306 


Vermor  t 


Thetford  (Town), 
Orange  County. 


Abbott  Brook 


Ompompanoosuc  River 


At      confluence      with      West      Branch 

Ompompanoosuc  River. 
Approximately  280  feet  upstream  of  State 

Route  132. 
At  downstream  corporate  limits 


None 
None 
None 


•692 
•705 
•412 
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State 


CityAown/county 


Source  of  flooding 


Location 


#Deptfi  in  feet  above 

ground.  "Elevation  in  feet 

(NGVD) 


Existing 


Modified 


West  Brancfi 
Ompompanoosuc  River. 

Lake  Fairlee 


At  upstream  corporate  limits None  *684 

Approximately  1 00  feet  upstream  of  Gove  None  *576 

Hill  Road. 

At  confluence  witfi  Abbott  Brook  None  *692 

At  Lake  Fairlee  Dam None  '681 

Approximately  700  feet  upstream  of  cor-  None  *681 

porate  limits. 
Maps  available  for  inspection  at  tfie  Tfietford  Town  Office,  Route  113,  Thetford  Center.  Vermont. 

Send  comments  to  Ms.  Pat  Blake,  Ctiairperson  of  the  Town  of  Thetford  Board  of  Selectmen,  P.O.  Box  126,  Thetford  Center,  Vermont  05075- 
0125. 


Virginia 


Halifax  (Town), 
Halifax  County. 


Banister  Lake 


Approximately   120  feet  dowmstream  of 
downstream  corporate  limit. 

At  the  upstream  corporate  limit  

Maps  available  for  inspection  at  the  Halifax  Town  Hall,  70  Main  Street,  Halifax,  Virginia. 

Send  comments  to  Mr.  Robert  T.  Greene,  Halifax  Town  Manager,  P.O.  Box  627,  Halifax,  Virginia  24558. 


None 
None 


•365 
•365 


Wisconsin  

Grant  County  (Un- 
incorporated 
Areas). 

Wisconsin  River 

Approximately  1 .4  miles  upstream  of  Bur- 
lington Northem  Railroad. 

•629 

•628 

At  upstream  county  twundarv  

*682 

•680 

Maps  available  for  inspection  at  the  Grant  County  Zoning  Office,  125  South  Monroe,  Lancaster,  Wisconsin. 

Send  comments  to  Mr.  Gene  Bartels,  Chairman  of  the  Grant  County  Board  of  Supervisors,  130  West  Maple,  Grant  County  Courtfiouse,  Lan- 
caster, Wisconsin  53813. 


Wisconsin 


Ozaukee  County 
(Unincorporated 
Areas). 


Lake  Michigan 


•590 


•590 


•588 


Approximately  2,200  feet  east  of  the 
intersection  of  Sandy  Beach  Road  and 
Sunny  Ridge  Road. 
Approximately  1,900  feet  east  of  the 
intersection  of  Silver  Beach  Road  and 
Sauk  Trail  Road. 

Maps  available  for  inspection  at  the  Ozaukee  County  Department  of  Environmental  Health,  121  West  Main  Street,  Room  223,  Port  Wash' 
ington,  Wisconsin. 

Send  comments  to  Mr.  Leroy  Bley,  Ozaukee  County  Board  Commission,  121  West  Main  Street,  Port  Washington,  Wisconsin  53074. 
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Wisconsin 


Wisconsin  Dells 
(City),  Sauk  and 
Columbia  Coun- 
ties. 


Hulbert  Creek 


Approximately  30  feet  upstream  of  U.S. 
Highway  12. 


Approximately   2,340   feet   upstream   of 
Trout  Road. 


Maps  available  for  inspection  at  the  Wisconsin  Dells  City  Hall,  300  La  Crosse  Street,  Wisconsin  Dells.  Wisconsin. 

Send  comments  to  The  Honorable  Craig  Casev,  Mayor  of  the  City  of  Wisconsin  Dells,  300  La  Crosse  Street,  Wisconsin  Dells,  Wisconsin 
53965. 


•826 


•829 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  April  21, 1999. 
Michael  J.  Armstrong, 

Associate  Director  for  Mitigation. 

[FR  Doc.  99-11524  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  e718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-141 ;  RM-9339] 

Radio  Broadcasting  Services; 
Monticello,  AR;  Bastrop,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Midway  Broadcasting 
Company,  licensee  of  Station  KHBM- 
FM,  Monticello,  Arkansas,  seeking  the 
substitution  of  Channel  229C2  for 
Channel  229C3  at  Monticello,  and 


modification  of  its  license  accordingly. 
To  accommodate  the  Monticello 
modification,  petitioner  requests  the 
substitution  of  Channel  2 30 A  for 
Channel  232 A  at  Bastrop,  Louisiana, 
and  modification  of  the  license  for 
Station  KTRY-FM.  The  retention  of 
vacant  Channel  230C3  at  Bastrop  at  a 
revised  site  is  also  proposed  as  a 
modification  alternative  to  the  allotment 
of  Channel  230A  at  that  community.  An 
Order  to  Show  Cause  is  issued  to  the 
licensee  of  Station  KTRY-FM  at 
Bastrop.  Coordinates  used  for  Channel 
229C2  at  Monticello,  Arkansas,  are  33- 
43-44  and  91-34-02;  coordinates  for 
Channel  230A  at  Bastrop,  Louisiana,  are 
32-49-10  and  91-54-29;  revised 
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coordi  lates  for  vacant  Channel  230C3  at 
Bastro  )  are  32-43-25  and  91-56-56. 

DATES:  Comments  must  be  filed  on  or 
before  Jime  21,  1999,  and  reply 
comm((nts  on  or  before  July  6,  1999. 

ADORE!  tSES:  Secretary.  Federal 
Comm  Linications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  c  omments  with  the  FCC, 
interes  ted  parties  should  serve  the 
petitioier's  counsel,  as  follows:  Gary  S. 
Smith  wick,  Esq.,  Smith  wick  & 
Belenciiuk.  P.C.  1990  M  Street,  NW., 
Washiigton,  DC  20036. 


FOR  FURTHER 

Nar':y 
418-2180 


INFORMATION  CONTACT: 
foyner.  Mass  Media  Bureau,  (202) 


99-141 

re 

this 

for  ins 

norma 

Referei^i 

CY- 


-A25 


this 
from 


dei  :is 


the 


SUPPL^ENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
adopted  April  21,  1999,  and 
leased  April  30,  1999.  The  full  text  of 
Co  mmission  decision  is  available 
»ection  and  copjong  during 
business  hours  in  the  FCC's 
ce  Information  Center  (Room 
7).  445  Twelfth  Street,  SW., 
Washii^gton,  DC.  The  complete  text  of 
ion  may  also  be  purchased 
Coirmiission's  copy  contractor, 
Interna  tional  Transcription  Service, 
Inc.,  12  31  20th  Street,  NW., 
Washii  gton,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  froin  the  time  a  Notice  of  Proposed 
Rule  M  aking  is  issued  until  the  matter 
is  no  lo  Dger  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  o  )ntacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  wl  lich  involve  chaimel  allotments. 
See  47  :FR  1.1204(b)  for  rules 
governi  ng  permissible  ex  parte  contacts. 

For  ii  iformation  regarding  proper 
filing  p  rocedures  for  comments.  See  47 
CFRl..'  15  and  1.420. 

List  of  I  Subjects  in  47  CFR  Part  73 


Federal 
John  A. 

Chief.  A 
Division 
(FR  Doc 

BILLING 


Radi9  broadcasting. 

Communications  Commission. 

iCarousos, 

locations  Branch.  Policy  and  Rules 


Mass  Media  Bureau. 
99-11497  Filed  5-6-99;  8:45  am] 
ctDOE  ST^z-o^-p 


FEDERAL  COMMUNICATIONS 
COMMISSiON 

47  CFR  Part  73 

[MM  Docket  No.  99-139;  RM-9402;  RM- 
9412] 

Radio  Broadcasting  Services; 
Princeville,  Kapaa  and  Kalaheo,  HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  two  separately  filed 
interrelated  petitions  for  rule  making 
concerning  the  commimity  of 
Princeville,  Hawaii,  that  have  been 
combined  into  a  single  docket  for 
consideration.  The  first  proposal,  filed 
on  behalf  of  Vetter  Conmiunications  Co., 
Inc.,  permittee  of  Station  KAWT(FM), 
Chaimel  255C1,  Princeville,  requests  the 
reallotment  of  Channel  255C1  to  Kapaa, 
Hawaii,  as  that  commimity 's  first  local 
aural  transmission  service  and 
modification  of  its  authorization 
accordingly  (RM-9402).  The  second 
proposal,  filed  on  behalf  of  The  B&GRS 
Partnership,  permittee  of  Station 
KAYI(FM),  Channel  260C1,  Princeville, 
seeks  the  reallotment  of  Channel  260C1 
to  Kalaheo,  Hawaii,  as  that  community's 
first  local  aural  transmission  service  and 
the  concomitant  modification  of  its 
authorization  (RM-9412).  The 
proposals,  filed  pursuant  to  the 
provisions  of  §  1.420(i)  of  the 
Conmiission's  Rules,  would  leave 
Princeville  without  local  aural 
transmission  service  if  each  is  granted. 
Therefore,  in  the  event  it  is  determined 
that  one  of  the  allotments  must  remain 
at  Princeville,  the  two  requests  will  be 
comparatively  considered  in  accordance 
with  the  Modification  ofFMand  TV 
Authorizations  to  Specify  a  New 
Community  of  License,  Memorandum 
Opinion  and  Order,  5  FCC  Red  7094 
(1990).  Coordinates  used  for  Channel 
255C1  at  Kapaa  are  22-04-42  NL  and 
159-19-19  WL.  Coordinates  used  for 
Channel  260C1  at  Kalaheo  are  21-59-54 
NL  and  159-25-35  WL. 
DATES:  Comments  must  be  filed  on  or 
before  Jime  21,  1999,  and  reply 
comments  on  or  before  July  6,  1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners'  counsel,  as  follows:  Harry  C. 
Martin  and  Andrew  S.  Kersting,  Esqs., 
Fletcher,  Heald  &  Hildreth,  P.L.C.,  1300 
North  17th  Street,  11th  Floor,  Arlington, 
VA  22209  (Vetter  Communications  Co., 
Inc.);  and  Gary  S.  Smithwick,  Esq., 


Smithwdck  &  Belendiuk,  P.C,  1990  M 
Street,  NW..  Suite  510,  Washington,  DC 
20036  (The  B&GRS  Partnership). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-139,  adopted  April  21,  1999,  and 
released  April  30, 1999.  The  full  text  of  . 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room  CY 
A-257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi'om  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-11498  Filed  5-6-99;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-1 31 ,  RM-9333] 

Radio  Broadcasting  Services;  Llano, 
TX 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Elgin 
FM  Limited  Partnership  ("Elgin"), 
proposing  the  allotment  of  Channels 
293A  and  275A  at  Llano,  Texas,  as  that 
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cominunity's  second  and  third 
channels.  Elgin  also  requests 
amendment  of  its  application  for 
Channel  242A  at  Llano  to  specify 
operation  on  Channel  293A  and 
amendment  of  BK  Radio's  application 
for  Channel  242A  at  Llano  to  specify 
operation  on  Channel  2  75 A  without  loss 
of  cut-off  protection.  The  coordinates  for 
Channel  293A  are  30-42-27  and  98-46- 
25.  The  coordinates  for  Chaimel  2 75 A 
are  30-42-24  and  98-46-23.  Mexican 
conciurence  will  be  requested  for  these 
allotments. 

DATES:  Comments  must  be  filed  on  or 
before  June  21,  1999,  and  reply 
comments  on  or  before  Jidy  6,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
Elgin's  counsel,  as  follows:  Ann  C. 
Farhat,  Bechtel  &  Cole,  Chartered,  1901 
L  Street,  NW,  Suite  250,  Washington, 
DC  20036  and  BK  Radio's  counsel:  Lee 
J.  Peltzman,  Shainis  &  Peltzman, 
Chartered,  1901  L  Street,  NW,  Suite  290, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-131,  adopted  April  21,  1999,  and 
released  April  30,  1999.  The  full  text  of 
this  Conmiission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hoxu-s  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Conunission's  copy  contractors. 
International  Transcription  Services, 
hic,  1231  20th  Street,  NW,  Washington, 
DC  20036,  (202)  857-3800,  facsimile 
(202) 857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-11499  Filed  5-6-99;  8:45  am) 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-140,  RM-9374] 

Radio  Broadcasting  Services;  Kennett, 
MO  and  Keiser,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Legend  Broadcasting,  Inc.,  requesting 
the  reallotment  of  Channel  255C  from 
Kennett,  Missoiui,  to  Keiser,  Arkansas, 
and  modification  of  the  license  for 
Station  KTMO  to  specify  Keiser, 
Arkansas,  as  the  commimify  of  license. 
The  coordinates  for  Channel  255C  at 
Keiser  are  36-07-53  and  90-11-34.  In 
accordance  with  Section  1.420(i)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  255C  at  Keiser. 
DATES:  Comments  must  be  filed  on  or 
before  Jime  21,  1999,  and  reply 
comments  on  or  before  July  6,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Aaron 
P.  Shainis,  Shainis  &  Peltzman,  1901  L 
Street,  N.W.,  Suite  290,  Washington,  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Biu-eau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-140,  adopted  April  21,  1999,  and 
released  April  30,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoiu-s  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Services,  hic,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


f      Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procediu^s  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-11501  Filed  5-6-99;  8:45  am] 

BILLING  CODE  S712-(n-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-132,  RM-9525] 

Radio  Broadcasting  Services;  Midland, 
MD 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  West 
Wind  Broadcasting  proposing  the 
allotment  of  Channel  258A  at  Midland, 
Maryland,  as  the  commimity's  first  local 
service.  The  channel  can  be  allotted  to 
Midland  with  a  site  restriction  9.1 
kilometers  (5.7  miles)  north  of  the 
commimity  at  coordinates  39-40-19  NL 
and  78-57-25  WL.  Canadian 
concurrence  will  be  requested  for  the 
allotment  of  Channel  258A  at  Midland. 
DATES:  Comments  must  be  filed  on  or 
before  Jime  21,  1999,  and  reply 
comments  on  or  before  July  6,  1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Victor  A.  Michael, 
President,  West  Wind  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne, 
Wyoming  82009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-132,  adopted  April  21,  1999,  and 
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April  30,  1999.  The  full  text  of 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-11502  Filed  5-6-99;  8:45  am] 

BILLING  CODE  6712-01-P 
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Notices 


Federal  Register 

Vol.  64,  No.  88 
Friday,  May  7.  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of   ' 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Commodity  Supplemental  Food 
Program:  Elderly  Income  Guidelines 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
adjusted  income  guidelines  to  be  used 
by  State  agencies  in  determining  the 
eligibility  of  elderly  persons  applying  to 
participate  in  the  Commodity 
Supplemental  Food  Program  (CSFP). 
These  guidelines  are  to  be  used  in 
conjunction  with  the  CSFP  regulations 
under  7  CFR  Part  247. 

EFFECTIVE  DATE:  July  1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillie  F.  Ragan,  Assistant  Branch  Chief, 
Household  Programs  Branch,  U.  S. 
Department  of  Agriculture,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302-1594,  or  telephone  (703)  305- 
2662. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

Paperwork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.565  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 


State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  48  FR  29112). 

Description 

On  December  23.  1985,  the  President 
signed  the  Food  Security  Act  of  1985 
{Pub.  L.  99-198).  This  legislation 
amended  sections  5(f)  and  (g)  of  the 
Agriculture  and  Consumer  Protection 
Act  of  1973  (7  U.S.C.  612c  note)  to 
require  that  the  Secretary  permit 
agencies  administering  the  CSFP  to 
serve  elderly  persons  if  such  service  can 
be  provided  without  reducing  service 
levels  for  women,  infants,  and  children. 
The  law  also  mandates  establishment  of 
income  eligibility  requirements  for 
elderly  participation.  Prior  to  enactment 
of  Pub.  L.  99-198,  elderly  participation 
was  restricted  by  law  to  three 
designated  pilot  projects  which  served 
the  elderly  in  accordance  with 
agreements  with  the  Department. 

In  order  to  implement  the  CSFP 
mandates  of  Pub.  L.  99-198.  the 
Department  published  an  interim  rule 
on  September  17.  1986  at  51  FR  32895 
and  a  final  rule  on  February  18.  1988. 
at  53  FR  4831.  These  regulations 
defined  "elderly  persons"  as  those  who 
are  60  years  or  older  (7  CFR  247.2).  The 
final  rule  further  stipulates  that  elderly 
persons  certified  on  or  after  September 
17.  1986  must  have  "household  income 
at  or  below  130  percent  of  the  Federal 
Poverty  Income  Guidelines  published 
annually  by  the  Department  of  Health 
and  Human  Services."  (7  CFR 
247.7(a)(3)). 

The  Federal  Poverty  Income 
Guidelines  are  revised  annually  to 
reflect  changes  in  the  Consumer  Price 
Index.  The  revision  for  1999  was 
published  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register  on  March  18.  1999  at  64  FR 
13428.  To  establish  income  limits  of  130 
percent,  the  guidelines  were  multiplied 
by  1.30  and  the  results  rounded  up  to 
the  next  whole  dollar. 

At  this  time,  the  Department  is 
publishing  the  income  limits  of  130 
percent  of  the  poverty  income 
guidelines.  The  table  in  this  notice 
contains  the  income  limits  by 
household  size  to  be  used  for  elderly 
certification  in  the  CSFP  for  the  period 
July  1, 1999-June  30.  2000. 


Effective  July  1.  1999-June  30, 
2000— FNS  Income  Eligibility 
Guidelines  for  the  Elderly  in 
CSFP 

[130  percent  of  poverty  income  guidelines] 


Family  size 

Annual 

Month 

Week 

1  

2 

3 

4 

5 

6 

7 

8  

For  each  addi- 
tional family 
member  add  .. 

10.712 
14,378 
18,044 
21,710 
25,376 
29,042 
32,708 
36.374 

+3,666 

893 
1.199 
1,504 
1.810 
2.115 
2.421 
2,726 
3,032 

+306 

206 
277 
347 
418 
488 
559 
629 
700 

+71 

Authority:  Pub.  L.  93-86  (7  U.S.C.  612c 
note) 

Dated:  April  19,  1999. 

Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service. 

(FR  Doc.  99-11493  Filed  5-6-99;  8:45  am] 

BUJJNG  CODE  34ia-30-U 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  4  of  the  Iowa  State  Technical 
Guide 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Iowa  NRCS 
State  Technical  Guide  for  review  and 
comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  Iowa 
that  changes  must  be  made  in  the  NRCS 
State  Technical  Guide  specifically  in 
practice  standards  #340,  Cover  and 
Green  Manure  Crop;  and  #342.  Critical 
Area  Planting,  to  account  for  improved 
technology.  This  practice  can  be  used  in 
systems  that  treat  highly  erodible  land. 
DATES:  Comments  will  be  received  on  or 
before  June  7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  Brown.  State  Conservationist. 
Natural  Resources  Conservation  Sernce. 
Federal  Building.  210  Wakiut  Street. 
Suite  693.  Des  Moines.  Iowa  50309;  at 
515/284-4260;  fax  515/284-4394. 
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SUPPLI  -MEffTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultiire 
Impro  /ement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enacti  lent  of  the  law  to  NRCS  State 
techni  zal  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provis  ons  of  the  law  shall  be  made 
availal  lie  for  public  review  and 
conmi  mt.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  pniposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NJ  CS  regarding  disposition  of  those 
commi  snts  and  a  final  determination  of 
chang«  will  be  made. 

Datee  :  April  28,  1999. 
Leroy  I  rown, 
State  C  mservationist. 
[FR  Do( .  99-11462  Filed  5-6-99;  8:45  am] 


BILLING 


:OOE  3410-16-M 


comufttee  for  purchase  from 
peopiIe  who  are  bund  or 
severely  disabled 

Procuitient  List;  Proposed  Additions 
and  Deletions 


AGENCV 
People 
Disabled 
ACTION 


Proposed  additions  to  and 
deletions  from  procurement  list. 


Committee  for  Purchase  From 
Who  Are  Blind  or  Severely 


SUMMARY:  The  Committee  has  received 
propos  ils  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agenci(  s  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  lelete  commodities  previously 
furnished  by  such  agencies. 
COMMEirrS  MUST  BE  RECEIVED  ON  OR 
BEFOR^  June  7,  1999. 

AODRESiSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  JeJHerson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FUIItHER  INFORMATION  CONTACT: 
Beverl3|  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  17(a)(2)  and  41  CFR  51-2.3.  Its 
purposp  is  to  provide  interested  persons 
an  opportunity  to  submit  conunents  on 
the  pos  sible  impact  of  the  proposed 
actions 

Additit  ns 

If  the  Committee  approves  the 
propos  id  additions,  all  entities  of  the 
Federa!  Government  (except  as 
otherw  se  indicated)  will  be  required  to 
procun  the  services  listed  below  from 
nonpro  it  agencies  employing  persons 


who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
cormection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Administrative  Services 

Environmental  Protection  Agency,  Region  6, 

1445  Ross  Avenue,  Dallas,  Texas 
NPA:  Fairweather  Associates,  Inc.,  Dallas, 

Texas 
Cleaning  Services,  Crane  Division,  Naval 

Surface  Warfare  Center,  Crane,  Indiana 
NPA:  Orange  County  Rehabilitative  and 

Developmental  Services,  Paoli,  Indiana 
Commissary  Shelf  Stocking,  Custodial  and 

Warehousing,  McChord  Air  Force  Base, 

Washington, 
NPA:  Custom  Industries,  Bellevue, 

Washington 
Eyewear  Prescription  Service,  Phoenix 

Indian  Medical  Center,  Phoenix,  Arizona 
NPA:  Arizona  Industries  for  the 

Blind.Phoenix,  Arizona 
Janitorial/Custodial,  Statue  of  Liberty 

National  Monument  and  Ellis  Island, 

New  Jersey/New  York 
NPA:  Fedcap  Rehabilitation  Services,  Inc., 

New  York,  New  York 
Support  Activities  for  Forestry  (Timber  Stand 

Improvement),  Crane  Division,  Naval 

Surface  Warfare  Center,  Crane,  Indiana 
NPA:  Orange  County  Rehabilitative  & 

Developmental  Services,  Paoli,  Indiana, 
Trash  Pick-up,  Crane  Division,  Naval  Surface 

Warfare  Center,  Crane,  Indiana 
NPA:  Orange  County  Rehabilitative  & 

Developmental  Services,  Paoli,  Indiana 


E)eletion8 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  fimiish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Enamel 

8010-00-159-4519 

8010-00-159-4520 

8010-00-159-4521 

8010-00-159-4522 

8010-00-067-5436 

8010-00-067-5437 

8010-00-079-2750 

8010-00-079-2752 

8010-01-203-7803 

8010-01-203-7804 

8010-00-079-3750 

8010-00-079-3752 

8010-00-079-3754 

8010-00-079-3756   ■ 

8010-00-079-3762 

8010-00-079-3764 
Enamel,  Primer  Coating 

8010-00-159-4518 

8010-00-584-2426 
Beverly  L.  Milkman, 
Executive  Director 
[FR  Doc.  99-11521  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletion 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletion  from 
the  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List  a 
commodity  previously  furnished  by 
such  agencies. 
EFFECTIVE  DATE:  June  7,  1999. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On  August 
14,  1998  and  March  22  and  26, 1999.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (63  FR  43660  and  64 
FR  13767  and  14687)  of  proposed 
additions  to  and  deletion  from  the 
Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-^8c  and  41  CFR  51-2.4. 

I  certify  that  the  followring  action  w^ill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Impulse  Merchandising  Program  (IMP),  Party 
Items 

M.R.  1500-2000 
Cooking  Utensils 

M.R.  1550 
Health  and  Beauty  Aids 

M.R.  1600 
Cleaning  Aids 

M.R.  1650 
Pet  Items 

M.R.  1700 
Baby  Items 

M.R.  1750 
Children  Items 

M.R.  1800 
Household  Items 


M.R.  1850 
Paint,  Latex 

8010-00-045-3478 
8010-00-055-5100 
8010-00-055-5183 
8010-00-418-4667 
8010-00-418-4668 
8010-00-418-4669 
8010-00-419-a541 
8010-00-463-7063 
8010-00-598-5730 
8010-00-598-5733 
8010-00-823-7962 
8010-00-823-7964 

Services 

Commissary  Shelf  Stocking,  Custodial  and 
Warehousing,  Fairchild  Air  Force  Base, 
Washington 

Janitorial/Custodial , 

USARC  #2, 1107  Payne  Avenue,  Erie, 
Pennsylvania 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  futiu-e  contractors 
for  the  commodity. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  knowrn  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodity  is  hereby  deleted  from  the 
Procurement  List: 

Pin,  Tent,  Metal 

8340-00-985-7461 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  99-11522  Filed  5-6-99;  8:45  ami 

BILUNG  CODE  6353-01-P 


COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting 

DATE  AND  TIME:  Friday,  May  14, 1999, 

9:30  a.m. 

PLACE;  U.S.  Commission  Civil  Rights, 
624  Ninth  Street,  N.W.,  Room  540, 
Washington,  DC  20425. 
STATUS: 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  March  5,  and  April 

16,  1999  Meetings 
in.  Announcements 

IV.  Executive  Session  to  Discuss  Personnel 

Matters 

V.  Staff  Director's  Report 

VI.  "Equal  Educational  Opportunity  and 

Nondiscrimination  for  Minority 
Students:  Federal  Enforcement  of  Title 
VI  in  Ability  Grouping  Practices"  Report 

VII.  State  Advi.sory  Committee  Reports 

•  "Civil  Rights  Issues  Facing  the  Blind  and 
Visually  Impaired  in  Illinois"  (Illinois] 

•  "Police  Protection  of  the  African 
American  Community  in  Chicago:  An 
Update"  (Illinois) 

•  "Alaskan  Natives  and  Other  Minorities 
in  the  Special  Education  Program  of  Four 
Alaskan  Districts"  (Alaska) 

Vin.  State  Advisory  Committee 

Appointments  for  Arizona,  Kansas  and 

Mirmesota 
IX.  Future  Agenda  Items 
11:00  a.m.  Briefing  on  Affirmative  Action 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  David  Aronson,  Press  and 
Communications  (202)  37&-8312. 
Stephanie  Y.  Moore, 

General  Counsel. 

[FR  Doc.  99-11579  Filed  5-4-99;  4:48  pm) 

BILUNG  CODE  633»-01-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Census  2000  Test  Program. 

Form  Numberfsj:  There  are  77  forms 
making  up  the  test  program.  Although 
they  are  too  numerous  to  list  here,  the 
forms  will  be  provided  upon  request. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  8,013  hours. 

Number  of  Respondents:  200,300. 

Avg  Hours  Per  Response:  AQE2000, 
SPAN,  and  RMIE  Short-forms=10 
minutes:  AQE2000  and  SPAN  long- 
forms=38  minutes;  SPAN  Survey  of 
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plans 

techni^ 

the 

census 

im 

in  the 

intenc 

effecti 

B ureal 

They 


are 


Privacy'  Attitudes=15  minutes; 
AREX'OOO  introductory  letter=1.5 
minutifs;  AREX2000  Coverage 
Impro  fement  Survey  (CIS)=12.5 
minutiis:  AREX200dCIS  Follow-up=7 
minuti  IS. 
Neeiis  and  Uses:  The  Census  Biu^au 
test  several  methodologies, 
ues,  and  strategies  for  improving 
!  we  conduct  the  decennial 
in  a  "census  environment."  It  is 
porfent  to  examine  innovative  ideas 
jnvironment  for  which  they  are 
intend  jd  to  accurately  measure 

''eness  and  feasibility.  The  Census 
plans  four  separate  tests  in  2000. 
referred  to  as  the  Alternative 
Questibnnaire  Experiment  {AQE2000), 
Ad  ministrative  Records  Census  in 
Experiment  (AREX2000),  the 
Security  Number,  Privacy 
Attituc  es.  and  Notification  (SPAN) 
ri  nent,  and  the  Response  Mode 
Ini  lentive  Experiment  (RMIE). 
:  ves  of  the  AQE2000  are  to 
continue  efforts  to  develop  a  user- 

mailout  questionnaire  that  can 
accilrately  completed  by  respondents 
:ontinue  examination  of  methods 
mail  response.  The  principle 
re  of  the  AREX2000  is  to 
e  an  administrative  records 
for  selected  test  areas  and  to 

the  results  and  costs  to  Census 
he  purpose  of  the  SPAN 
ri<nent  is  to  obtain  behavior  and 
nal  data  on  several  topics  related 
I  ise  of  administrative,  records  and 
determine  how  a  request  for  social 

number  (SSN)  on  a  census  form 
response.  The  goals  of  the  RMIE 
o  see  if  the  use  of  prepaid  calling 
an  incentive  to  respond  to  the 
will  increase  response  and  (b)  to 

what  extent  respondents 
to  use  these  response  options. 
Affec  ted  Public:  Individuals  or 
households. 
Freqi  lency:  One  time  only. 
Respondent's  Obligation:  Responses 
are  maj  idatory  with  the  following 
except!  ons:  The  SPAN  Survey  of 
Privac)  Attitudes  is  voluntary. 
Additicinally,  SPAN  respondents 
receiving  an  experimental  short- form 
includi  ng  a  request  for  SSN  will  be 
inform!  sd  that  providing  SSN  is  strictly 
t<ry 
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/\ut/?ori/y:  Title  13  USC, 
141  and'  193. 

Desk  Officer:  Nancy  Kirkendall, 

>5-7313. 

!s  of  the  above  information 
proposal  can  be  obtained  by 

or  writing  Linda  Engelmeier, 
Clearance  Officer,  (202) 
Department  of  Commerce, 
,  14th  and  Constitution 

,  NW,  Washington,  DC  20230. 
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Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  May  4,  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

(FR  Doc.  99-11578  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

February  1999  Sunset  Reviews:  Final 
Results  and  Revocations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Simset 
Reviews  and  Revocation  of 
Antidumping  and  Countervailing  Duty 
Orders:  Standard  Carnations  from  Kenya 
(A-779-602)  and  Standard 
Chrysanthemums  fi-om  the  Netherlands 
(C-421-601). 

summary:  On  February  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  duty  order  on  standard 
carnations  from  Kenya  and  the 
coimtervailing  duty  order  on  standard 
chrysanthemums  from  the  Netherlands. 
Because  no  domestic  party  responded  to 
the  sunset  review  notice  of  initiation  by 
the  applicable  deadline,  the  Department 
is  revoking  these  orders. 
EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darla  D.  Brown  or  Melissa  G.  Skinner, 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-3207  or  (202) 482-1560, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  issued  an 
antidumping  duty  order  on  standard 
carnations  from  Kenya  (52  FR  13490, 
April  23,  1987)  and  a  countervailing 
duty  order  on  standard 
chrysanthemums  from  the  Netherlands 
(52  FR  7646,  March  12,  1987).  Pursuant 
to  section  751(c)  of  the  Tariff  Act  of 
1930.  as  amended  ("the  Act"),  the 
Department  initiated  sunset  reviews  of 
these  orders  by  publishing  notice  of  the 
initiation  in  the  Federal  Register  (64  FR 


4840,  February  1,  1999).  In  addition,  as 
a  courtesy  to  interested  parties,  the 
Department  sent  letters,  via  certified 
and  registered  mail,  to  each  party  listed 
on  the  Department's  most  current 
service  list  for  these  proceedings  to 
inform  them  of  the  automatic  initiation 
of  a  sunset  review  on  these  orders. 

No  domestic  interested  parties  in  the 
sunset  reviews  of  these  orders 
responded  to  the  notice  of  initiation  by 
the  February  16,  1999,  deadline  [see 
section  351.218(d)(l)(i)  oi Procedures 
for  Conducting  Five-year  ("Sunset") 
Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13520  (March  20,  1998)  {''Sunset 
Regulations")). 

Determination  to  Revoke 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(iii)(B)(3) 
of  the  Sunset  Regulations,  if  no 
domestic  interested  party  responds  to 
the  notice  of  initiation,  the  Department 
shall  issue  a  final  determination,  within 
90  days  after  the  initiation  of  the  review, 
revoking  the  finding  or  order  or 
terminating  the  suspended 
investigation.  Because  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  applicable  deadline, 
February  16,  1999,  we  are  revoking 
these  antidumping  and  countervailing 
duty  orders. 

Effective  Date  of  Revocation  and 
Termination 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  these 
orders  entered,  or  withdrawn  from 
warehouse,  on  or  after  January  1,  2000. 
Entries  of  subject  merchandise  prior  to 
the  effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  antidumping/ 
countervailing  duty  deposit 
requirements.  The  Department  will 
complete  any  pending  administrative 
reviews  of  these  orders  and  will  conduct 
administrative  reviews  of  subject 
merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated  May  3,  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

A  dministra  tion . 

[FR  Doc.  99-11569  Filed  5-6-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-045,  A-570-003,  A-538-802,  A-570- 
504,  A-201-806,  C-535-001,  A-580-811,  A- 
580-507,  A-583-507,  A-588-605] 

Steei  Wire  Rope  From  Japan,  Shop 
Towels  From  the  People's  Republic  of 
China,  Shop  Towels  From  Bangladesh, 
Candies  From  the  People's  Republic  of 
China,  Steel  Wire  Rope  From  Mexico, 
Shop  Towels  From  Pakistan,  Steel 
Wire  Rope  From  South  Korea, 
Malleable  Cast  Iron  Pipe  Fittings  From 
South  Korea,  Malleable  Cast  Iron  Pipe 
Fittings  From  Taiwan,  Malleable  Cast 
Iron  Pipe  Fittings  From  Japan: 
Extension  of  Time  Limit  for  Final 
Results  of  Five- Year  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  five-year  ("Sunset") 
reviews. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  the 
sunset  reviews  on  the  antidumping  duty 
orders  on  steel  wire  rope  from  Japan, 
shop  towels  fi-om  the  People's  Republic 
of  China,  shop  towels  from  Bangladesh, 
candles  from  the  People's  Republic  of 
China,  steel  wire  rope  from  Mexico, 
steel  wire  rope  from  South  Korea, 
malleable  cast  iron  pipe  fittings  from 
South  Korea,  malleable  cast  fron  pipe 
fittings  from  Taiwan,  and  malleable  cast 
iron  pipe  fittings  from  Japan,  and  the 
countervailing  duty  order  on  shop 
towels  from  Pakistan.  Based  on 
adequate  responses  from  domestic 
interested  parties  and  inadequate 
responses  from  respondent  interested 
parties,  the  Department  is  conducting 
expedited  sunset  reviews  to  determine 
whether  revocation  of  the  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping  or  a 
countervailable  subsidy.  As  a  result  of 
this  extension,  the  Department  intends 
to  issue  its  final  results  not  later  than 
August  2,  1999. 

EFFECTIVE  DATE:  May  7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith,  Martha  V.  Douthit  or 
Melissa  G.  Skinner,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6397,  (202)  482- 
3207  or  (202)  482-1560  respectively. 


Extension  of  Final  Results 

The  Department  has  determined  that 
the  sunset  reviews  of  the  antidumping 
duty  orders  on  steel  wire  rope  from 
Japan,  shop  towels  from  the  People's 
Republic  of  China,  shop  towels  from 
Bangladesh,  candles  from  the  People's 
Republic  of  China,  steel  wire  rope  from 
Mexico,  steel  wire  rope  from  South 
Korea,  malleable  cast  iron  pipe  fittings 
from  South  Korea,  malleable  cast  iron 
pipe  fittings  from  Taiwan,  and 
malleable  cast  iron  pipe  fittings  from 
Japan,  and  the  countervailing  duty  order 
on  shop  towels  from  Pakistan  are 
extraordinarily  complicated.  In 
accordance  with  section  751(c)(5)(C)(v) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  {i.e., 
an  order  in  effect  on  January  1,  1995). 
See  section  751(c)(6)(C)  of  the  Act.  The 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  of 
these  reviews  until  not  later  than 
August  2,  1999,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act. 

Dated;  May  3.  1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration, 

[FR  Doc.  99-11570  Filed  5-&-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-201-806] 

CartK>n  Steel  Wire  Rope  From  Mexico: 
Initiation  of  New  Shipper  Antidumping 
Duty  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  received  a  request 
from  Cablesa,  S.A.  de  C.V.  ("Cablesa") 
to  conduct  a  new  shipper  review  of  the 
antidumping  duty  order  on  carbon  steel 
wire  rope  from  Mexico.  In  accordance 
with  section  351.214  of  the 
Department's  regulations,  we  are 
initiating  this  review. 
EFFECTIVE  DATE:  May  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadley,  Laurel  LaCivita,  or 
Maureen  Flannery,  AD/CVD 
Enforcement,  Import  Adminisfration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 


Washington,  DC  20230;  telephone:  (202) 
482-0666,  (202)  482^236,  or  (202)  482- 
3020,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current  regulations 
codified  at  19  CFR  Part  351  (1998). 

Background 

On  March  31, 1999,  the  Department 
received  a  timely  request,  in  accordance 
with  section  751(a)(2)(B)  of  the  Act,  and 
section  351.214(c)  of  the  Department's 
regulations,  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  carbon 
steel  wire  rope  from  Mexico,  issued  on 
March  25,  1993  (58  FR  16173). 

Initiation  of  Review 

In  its  March  31,  1999,  request  for 
review,  Cablesa,  as  required  bv  19  CFR 
351.214(b)(2)(i)  and  (iii)(A),  certified 
that  it  did  not  export  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI) 
(November  1,  1991  to  April  30,  1992), 
and  that  since  the  investigation  was 
initiated  on  May  5,  1992  (57  FR  19280), 
it  has  not  been  affiliated  with  any 
company  which  exported  subject 
merchandise  to  the  United  States  during 
the  POI.  Pursuant  to  the  Department's 
regulations  at  19  CFR  351.214(b)(2)(iv), 
Cablesa  submitted  dociunentation 
establishing  the  date  on  which  the 
subject  merchandise  was  first  entered 
for  consumption  into  the  United  States, 
the  volume  of  that  shipment,  and  the 
purchasing  and  invoicing  dates  of  its 
first  sale  to  an  unaffiliated  customer  in 
the  United  States. 

Therefore,  because  Cablesa  has 
complied  with  sections  351.214(b)  and 
(c)  of  our  regulations,  we  are  initiating 
a  new  shipper  review  of  the 
antidumping  duty  order  on  carbon  steel 
wire  rope  from  Mexico.  In  accordance 
wiUi  19  CFR  351.214(h)(1),  we  intend  to 
issue  preliminary  results  of  this  review 
no  later  than  1 80  days  after  this 
initiation. 

Section  351.214(g)(l)(i)(A)  states  Uiat 
when  a  new  shipper  review  is  initiated 
during  the  month  immediately 
following  the  anniversary  month  of  the 
underlying  order,  the  period  of  review 
shall  be  the  twelve-month  period 
immediately  preceding  the  anniversary 
month.  Therefore,  the  period  of  review 
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for  this  ni  !w  shipper  review  of  Cablesa 
is  March  I,  1998  to  February  28.  1999. 

Concur  rent  with  publication  of  this 
notice  anl  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  United 
States  Customs  Service  to  allow,  at  the 
option  of  die  importer,  the  posting  of  a 
bond  or  si  scurity  in  lieu  of  a  cash 
deposit  fc  r  each  entry  of  the 
merchant  ise  exported  by  Cablesa,  until 
the  comp  etion  of  this  review. 

Interested  parties  desiring  disclosure 
under  adi  ainistrative  protective  order 
must  subi  ait  applications  in  accordance 
with  19  CFR  351.305  and  351.306. 

This  initiation  and  notice  are  in 
accordant  e  with  section  751(a)  of  the 
Act  (19  U  S.C.  1675(a))  and  19  CFR 
351.221. 

Dated:  A  aril  30,  1999. 
Roland  Ma  cDonald, 

Acting  Dep  uty  Assistant  Secretary  for  Import 
Administn  tion. 
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3S10-OS-P 


OEPARTIIIENT  OF  COMMERCE 
Intematioiial  Trade  Administration 

[A-423-60f] 

Industrial!  Phosphoric  Acid  From 
Belgium;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review 

of  indus^al  phosphoric  acid  from 

Belgium. 


SUMMARY:  In  response  to  requests  from 
petitioner  and  one  domestic  producer, 
the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on 
industrial  phosphoric  acid  from 
Belgium.  The  period  of  review  is  August 
1,  1997  th:ou^  July  31.  1998.  This 
review  co'  rers  imports  of  industrial 
phosphori  c  acid  from  one  producer. 
Societe  CI  limique  Prayon-Rupel  S.A. 
("Prayon"). 

We  hav(!  preliminarily  found  that 
sales  of  siiiiect  merchandise  have  been 
made  belo  w  normal  value.  If  these 
prelimina  y  results  are  adopted  in  our 
final  resu]  ts,  we  will  instruct  the 
Customs  J  ervice  to  assess  antidumping 
duties  bassd  on  the  difference  between 
the  export  price  and  normal  value. 

Interest!  (d  parties  are  invited  to 
comment  5n  these  preliminary  results. 
Parties  wb  o  submit  arguments  are 
requested  to  submit  with  the  argument 


(1)  a  statement  of  the  issue  and  (2)  a 
brief  sunmiary  of  the  argument. 
EFFECTIVE  DATE:  May  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Thomson  or  Jim  Terpstra,  AD/ 
CVD  Enforcement.  Group  II  Office  IV. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482^793,  and  482-3965, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(1998). 

Background 

On  August  20,  1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  31439)  the  antidumping  duty  order 
on  industrial  phosphoric  acid  ("IPA") 
from  Belgium.  On  August  11,  1998,  the 
Department  published  in  the  Federal 
Register  (63  FR  42821)  a  notice  of 
opportxmity  to  request  an  administrative 
review  of  this  antidumping  duty  order. 
On  August  27.  1998,  in  accordance  with 
19  CFR  351.213(b)(1).  die  petitioner 
FMC  Corporation  ("FMC"),  and  Albright 
&  Wilson  Americas  Inc.  ("Wilson"),  a 
domestic  producer  of  the  subject 
merchandise,  requested  that  the 
Department  conduct  an  administrative 
review  of  Prayon's  exports  of  subject 
merchandise  to  the  United  States.  We 
published  the  notice  of  initiation  of  this 
review  on  September  29, 1998  (63  FR 
51893). 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  shipments  of  IPA  from  Belgium. 
This  merchandise  is  cvurenUy 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
2809.2000  and  4163.0000.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Product  Comparisons 

We  calculated  monthly,  weighted- 
average  normal  values  (NVs).  The 
industrial  phosphoric  acid  exported  by 


Prayon  to  the  United  States  is 
PRAYPHOS  P5,  a  refined  industrial 
phosphoric  acid,  and  is  the  identical 
merchandise  sold  by  Prayon  in  its  home 
market  in  Belgium.  Therefore,  we  have 
compared  U.S.  sales  to 
contemporaneous  sales  of  identical 
merchandise  in  Belgium. 

Export  Price 

Prayon  sells  to  end-users  in  the 
United  States  through  its  affiliated  sales 
agent.  For  these  sales,  we  used  export 
price  (EP).  In  accordance  with  sections 
772(a)  and  (c)  of  the  Act,  we  calculated 
an  EP  because  Prayon  sold  the 
merchandise  directly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation.  Additional 
factors  used  to  determine  EP  include:  (1) 
whether  the  merchandise  was  shipped 
directly  from  the  manufacturer  to  the 
unaffiliated  U.S.  customer;  (2)  whether 
this  was  the  customary  commercial 
channel  between  the  parties  involved; 
and  (3)  whether  the  function  of  the  U.S. 
affiliate  was  limited  to  that  of  a 
processor  of  sales-related 
documentation  and  a  communications 
link  with  the  unrelated  buyer.  Where 
the  facts  indicate  that  the  activities  of 
the  U.S.  affiliate  were  ancillary  to  the 
sale  (e.g.,  arranging  transportation  or 
customs  clearance,  invoicing),  we  treat 
the  transactions  as  EP  sales.  See,  e.g., 
Certain  Corrosion  Resistant  Steel  Flat 
Products  From  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  12725,  12738  (March  16, 
1998).  The  record  in  this  case  indicates 
that  Prayon  has  correcdy  classified  its 
U.S.  sales  as  EP  sales.  Prayon's  affiliated 
sales  agent  in  the  United  States,  Quadra 
Corporation  (USA)  ("Quadra"),  served 
oidy  as  a  processor  of  sales-related 
documentation. 

EP  was  based  on  the  delivered  price 
to  unaffiliated  purchasers  in,  or  for 
exportation  to,  the  United  States.  We 
made  deductions  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act;  these  included 
foreign  inland  freight,  foreign  brokerage 
and  handling,  ocean  freight,  marine 
insurance,  U.S.  customs  brokerage  fees, 
merchandise  processing  fees,  and  U.S. 
inland  freight  expenses. 

Normal  Value 

We  compared  the  aggregate  quantity 
of  home  market  and  U.S.  sales  and 
determined  that  the  quantity  of  the 
company's  sales  in  its  home  market  was 
more  than  five  percent  of  the  quantity 
of  its  sales  to  the  U.S.  market. 
Consequently,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  we  based 
NV  on  home  market  sales. 
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We  also  excluded  from  our  NV 
analysis  sales  to  affiliated  home  market" 
customers  where  the  weighted-average 
sales  prices  to  the  affiliated  parties  were 
less  than  99.5  percent  of  the  weighted- 
average  sales  prices  to  unaffiliated 
parties.  See  Usinor  Sacilorv.  United 
States,  872  F.  Supp.  1000,  1004  (CIT 
1994). 

We  made  adjustments,  consistent 
with  section  773(a)(6)(Bj  of  the  Act.  for 
inland  freight.  In  addition,  we  made 
adjustments  for  differences  in 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410. 

In  calculating  the  credit  expense  on 
its  home  market  sales,  Prayon  reported 
the  discount  on  accounts  receivable  sold 
to  its  affiliated  coordination  center. 
Because  Prayon  did  not  submit  any 
information  which  could  serve  as  a 
benchmark  to  determine  whether  these 
affiliated  party  transactions  were 
conducted  at  arm's-length,  we  must 
assume  that  they  are  not  arm's-length 
transactions.  Accordingly,  we  have  used 
the  standard  credit  calculation  when 
calculating  the  amount  of  credit  to 
deduct  from  normal  value.  We  used  the 
monthly  home  market  short-term  rates 
provided  by  Prayon  for  borrowing  from 
unciffiliated  entities  in  calculating 
inventory  carrying  costs  as  the  basis  for 
the  monthly  home  market  short-term 
interest  rates  used  in  the  credit 
calculation.  See  Import  Administration 
Policy  Bulletin  98-2. 

In  calculating  the  credit  expense  on 
its  U.S.  sales,  Prayon  reported  the 
discount  on  accoimts  receivable  sold  to 
its  affiliated  coordination  center  in 
Belgian  francs.  Because  Prayon  did  not 
submit  any  information  which  could 
serve  as  a  benchmark  to  determine 
whether  these  affiliated  party 
transactions  were  conducted  at  arm's- 
length,  we  must  assiune  that  they  are 
not  arm's-length  transactions.  Therefore, 
we  have  disregarded  the  credit  expenses 
reported  by  Prayon.  Instead,  we  have 
utilized  the  weighted-average  short-term 
dollar  lending  rates  calculated  by  the 
Federal  Reserve  in  calculating  Prayon's 
imputed  credit  expense.  See  Import 
Administration  Policy  Bulletin  98-2. 

No  other  adjustments  were  claimed  or 
allowed. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  export 
price  (EP)  or  the  constructed  export 
price  (CEP)  transaction.  The  NV  LOT  is 
that  of  the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 


based  on  constructed  value,  that  of  the 
sales  from  which  we  derive  selling, 
general  and  administrative  expenses 
and  profit.  For  EP,  the  U.S.  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  exporter  to 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
disfribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa, 
62  FR  61731,  61732  (November  19, 
1997). 

Prayon  did  not  claim  an  LOT 
adjustment;  however,  we  requested 
information  concerning  Prayon's 
distribution  system,  including  selling 
functions,  to  determine  whether  such  an 
adjustment  was  necessary.  Prayon 
reported  that  all  sales  during  the  period 
of  review  (POR),  in  both  the  comparison 
market  (the  home  market  in  this  case) 
and  the  United  States,  were  to  end-users 
and  distributors.  In  the  U.S.  market, 
Prayon  sells  to  end-users  through  its 
affiliated  sales  agent.  The  subject 
merchandise  is  shipped  from  tankage  in 
a  storage  facility  in  Canada  directly  to 
the  customer.  In  the  home  market, 
Prayon  sells  through  several  channels  of 
distribution.  The  first  channel  includes 
direct  sales  made  to  end-users.  For  the 
other  channels,  Prayon  sells  to  either 
end-users  or  distributors  through  its 
affiliated  sales  agent.  For  all  home 
market  customers,  Prayon  ships  the 
subject  merchandise  via  independent 
carriers  dfrectly  to  the  customer  from  its 
storage  facilities  at  the  plant.  We  have 
examined  information  provided  by 
Prayon  concerning  these  sales  and 
determined  that  the  selling  functions  are 
the  same  in  the  home  market  and  U.S. 
market.  Prayon  negotiates  all  final 
prices  and  quantities,  and  bears  the  cost 


of  storage  and  handling,  surveys  and 
delivery  to  customer.  Prayon  does  not 
maintain  inventories  for  its  customers, 
provide  after-sales  service,  or  offer 
advertising  or  other  sales  support 
activities  to  its  customers  in  either 
market.  Therefore,  we  preliminarily 
determine  that  sales  in  the  home  market 
and  sales  in  the  United  States  are  at  the 
same  LOT  and  that  no  adjustment  is 
warranted. 

Commissions 

The  Department  operates  under  the 
assumption  that  commission  payments 
to  affiliated  parties  (in  either  the  United 
States  or  home  market)  are  not  at  arm's 
length.  The  Court  of  International  Trade 
has  held  that  this  is  a  reasonable 
assumption.  See  Outokumpu  Copper 
Rolled  Products  AB  v.  United  States, 
850  F.  Supp.  16,  22  (CIT  1994). 

Accordingly,  the  Department  has 
established  guidelines  to  determine 
whether  affiliated  party  commissions 
are  paid  on  an  arm's-length  basis  such 
that  an  adjustment  for  such 
commissions  can  be  made.  See  Tapered 
Roller  Bearings  and  Parts  Thereof 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan,  61 
FR  57629  (November  7,  1996).  First,  we 
compare  the  commissions  paid  to 
affiliated  and  unaffiliated  sales  agents  in 
the  same  market.  If  there  are  no 
commissions  paid  to  unaffiliated 
parties,  we  then  compare  the 
commissions  earned  by  the  affiliated 
selling  agent  on  sales  of  merchandise 
produced  by  the  respondent  to 
commissions  earned  on  sales  of 
merchandise  produced  by  unaffiliated 
sellers  or  manufacturers.  If  there  is  no 
benchmark  which  can  be  used  to 
determine  whether  the  affiliated  party 
commission  is  an  arm's-length  value 
(i.e.,  the  producer  does  not  use  an 
unaffiliated  selling  agent  and  the 
affiliated  selling  agent  does  not  sell 
subject  merchandise  for  an  unaffiliated 
producer),  the  Department  assumes  that 
the  affiliated  party  commissions  are  not 
paid  on  an  arm's-length  basis. 

In  this  case,  Prayon  used  an  affiliated 
Scdes  agent  in  the  home  market  and  a 
different  affiliated  sales  agent  in  the 
United  States.  In  its  December  16,  1998 
response,  Prayon  submitted  its 
commission  rates  v>dth  its  affiliated  sales 
agents  in  both  the  home  and  U.S. 
market.  We  issued  a  supplemental 
questionnaire  to  Prayon,  requesting  that 
it  indicate  whether  the  commissions 
were  paid  at  arm's  length  by  reference 
to  commission  payments  to  unaffiliated 
parties  in  the  foreign  market  and  other 
markets,  and  to  submit  evidence 
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demonst  ating  the  ann's-length  nature 
of  the  commissions.  Prayon  then 
submitteii  documentation  indicating 
that  its  c(  (mmission  rates  with 
unaifilial  sd  parties  in  the  foreign  market 
and  in  ot  ler  markets  are  comparable  to 
its  affilia  ed  party  commission  rates. 

Oxu'  pr  iiiminary  analysis  of  the 
submittei  1  dociunentation  indicates  that 
the  affilis  ted  commissions  in  both  the 
home  an<  I  U.S.  market  are  made  at 
arm's-len  5th.  Therefore,  for  purposes  of 
the  prelii  linary  determination,  we  are 
accepting  Prayon's  reported  home  and 
U.S.  marl  ;et  commissions.  Accordingly, 
we  preliminarily  determine  to  make  a 
circumsti  nee  of  sale  adjustment  for 
commiss  ons  in  both  the  home  and  U.S. 
market.  V  owever,  we  have  asked  for 
certain  a<  ditional  information  in  order 
to  clarify  the  submitted  documentation. 
This  info  ination  will  not  be  readily 
available  for  the  preliminary 
determin  ition.  For  further  explanation 
of  this  iss  ue,  see  Memorandum  from 
Analyst  t  >  Holly  A.  Kuga  ["Arm 's 
Length  Cttmmission  Memorandum"), 
dated  Ma ^  3,  1999. 

Currency  Conversion 


male 


We 
accordance 
based  on 
Reserve 
U.S.  sales 
Regardin, 
9434  (Match 


Eank 


Prayon 


currency  conversions  m 
with  section  773A  of  the  Act 
rates  certified  by  the  Federal 
in  effect  on  the  dates  of 
See  Change  in  Policy 
Currency  Conversions,  61  FR 
8,  1996). 


Prelimini  iry  Results  of  the  Review 

As  a  rei  ult  of  this  review,  we 
preliminc  rily  determine  that  the 
following  margin  exists  for  the  period 
August  i]  1997  through  July  31,  1998: 


Manu  acturer/exporter 


Margin 
(percent) 


4.27 


The  De  )artment  will  disclose 
calculatic  ns  made  in  connection  with 
its  prelim  inary  determination  within 
five  days  af  the  date  of  publication  of 
this  notic ;.  Interested  parties  may  also 
request  a  learing  within  30  days  of 
publicatidn.  If  requested,  a  hearing  will 
be  held  tv  ro  days  after  the  date  of  filing 
of  rebutta  briefs,  or  the  first  work  day 
thereafter  Interested  parties  may  submit 
case  brief  >  not  later  than  30  days  after 
the  date  c  f  publication  of  this  notice. 
Rebuttal  I  riefs,  which  must  be  limited 
to  issues  i  aised  in  the  case  briefs,  may 
be  filed  n  )t  later  than  five  days  after  the 
date  of  fil  ng  of  case  briefs.  The 
Departme  at  will  issue  a  notice  of  the 
final  resu  ts  of  this  administrative 
review,  w  bich  will  include  the  results  of 
its  analys  s  of  issues  raised  in  any  such 


briefs,  writhin  120  days  from  the 
publication  of  these  preliminary  results. 

The  Departnxent  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b),  we  have  calculated  an 
importer-specific  duty  assessment  rate 
based  on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  to  the  total  entered 
value  of  the  same  sales.  The  rate  will  be 
assessed  uniformly  on  all  entries  of  that 
particular  company  made  during  the 
POR.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  industrial  phosphoric  acid  from 
Belgium  entered,  or  withdravra  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(2)(c)  of  the 
Act:  (1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review  (except  no  cash 
deposit  will  be  required  where  the 
weighted-average  margin  is  de  minimis, 
i.e.,  less  than  0.5  percent);  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  an  individual  rate; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review,  a  previous  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiu^r  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  14.67  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 


This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  3.  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary,  Import  Administration. 
[FR  Doc.  99-11574  Filed  5-6-99;  8:45  am] 
BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-806] 

Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Small  Business 
Telephone  Systems  and 
Subassemblies  Thereof  From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amended  final  results  of 
antidumping  duty  administrative, 
review. 

SUMMARY:  On  February  25,  1998,  the 
United  States  Court  of  International 
Trade  affirmed  the  Department  of 
Commerce's  remand  determination 
results  affecting  the  final  assessment 
rates  for  Taiwan  International  Standard 
Electronics,  Ltd.  and  Tecom  Co.,  Ltd.  in 
the  first  administrative  review  of  the 
antidumping  duty  order  on  certain 
small  business  telephone  systems  and 
subassemblies  from  Taiwan.  No  parties 
have  appealed  this  decision.  The  review 
covers  the  period  August  3,  1989 
through  November  30,  1990.  As  there  is 
now  a  final  and  conclusive  court 
decision  in  this  action,  we  are  amending 
our  final  results  of  review  and  we  will 
instruct  the  Customs  Service  to 
liquidate  all  appropriate  entries. 
EFFECTIVE  DATE:  May  7.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sanjay  Mullick  or  Kris  Campbell  at 
(202) 482-0588  or  (202) 482-3813, 
respectively.  Group  I,  Office  of  AD/CVD 
Enforcement  2,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  in  effect  as  of 
December  31,  1994.  In  addition,  unless 
otherwise  indicated,  all  citations  to 
Department  of  Commerce  (Department) 
regulations  refer  to  the  regulations 


Federal  Register /Vol.  64,  No.  88 /Friday.  May  7,  1999 /Notices 


24577 


codified  at  19  CFR  Part  353  (April  1, 
1997). 

SUPPLEMENTARY  INFORMATION: 
Case  History 

On  July  1,  1992,  the  Department 
published  its  final  residts  in  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
small  business  telephone  systems  and 
subassemblies  (SBTs)  from  Taiwan, 
covering  the  period  August  3,  1989  to 
November  30,  1990.^  The  review 
covered  seven  manufacturers/exporters 
of  the  subject  merchandise,  including 
Taiwan  International  Standard 
Electronics,  Ltd.  (TAISEL)  and  Tecom 
Co.,  Ltd.  (Tecom).  The  antidumping 
duty  rate  assigned  to  TAISEL  as  Best 
Information  Available  (BIA)  was  129.73 
percent  and  the  antidumping  duty  rate 
calculated  for  Tecom  was  18.10  percent. 
TAISEL  and  Tecom  filed  motions  with 
the  Court  of  International  Trade  (CIT) 
challenging  the  final  results. 

On  April  4,  1997,  the  CIT  issued 
remands  concerning  this  segment  of  the 
proceeding.  2  With  respect  to  TAISEL, 
the  CIT  directed  the  Department  to  (1) 
reconsider  TAISEL's  response  in  order 
to  determine  whether  the  Department 
could  exclude  retm-ned  entries  of  SBTs 
covered  by  canceled  sales  from 
assessment  of  antidumping  duties;  and 
(2)  assign  to  TAISEL  a  BIA  rate 
consistent  with  the  Federal  Circuit's 
decision  in  Allied-Signal  Aerospace  Co. 
V.  United  States  ( Allied-Signal). »  With 
respect  to  Tecom,  the  CIT  dfrected  the 
Department  to  (1)  use  the  data  contained 
on  a  computer  tape  Tecom  submitted  on 
July  29,  1991;  (2)  reconsider  Tecom's 
claim  for  a  level-of-trade  adjustment; 
and  (3)  reconsider  Tecom's  claims  for 
circumstances-of-sale  adjustments  for 
home  market  warranty  expenses, 
warehousing  expenses,  technical  service 
expenses  and  bad  debt  expenses,  as  well 
as  its  claim  for  an  adjustment  to  FMV 
for  the  provision  of  free  gifts. 

On  July  3,  1997,  the  Department  filed 
its  remand  redetermination  with  the 
CIT."  With  respect  to  TAISEL,  the 
Department  re-examined  the  record  and 
found  that  TAISEL  provided  supporting 
docimientation  to  show  that  certain 


'  Certain  Small  Business  Telephone  Systems  and 
Subassemblies  Thereof  From  Taiwan;  Final  Results 
of  Administrative  Review,  57  FR  29283  (July  1, 
1992). 

2  Taiwan  International  Standard  Electronics,  Ltd. 
V.  United  States.  963  F.  Supp.  1202  (QT  1997); 
Tecom  Co..  Ltd.  v.  United  States,  Slip  Op.  97-42 
(CIT  April  4,  1997). 

3996  F.2d  1185  (Fed.  Cir.  1993). 

*  Small  Business  Telephone  Systems  and 
Subassemblies  Thereof  from  Taiwan:  Final  Results 
of  Redetermination  Pursuant  to  Court  Remand. 
Court  Nos.  92-08-00532  and  92-08-00528  (July  3, 
1997). 


entries  were  returned  as  a  result  of 
canceled  sales.  Also,  the  Department 
assigned  TAISEL  a  BIA  margin  based  on 
the  margin  recalculated  for  Tecom  in 
the  remand  redetermination,  consistent 
with  the  ruling  in  allied-Signal.  With 
respect  to  Tecom,  the  Department  used 
the  data  contained  in  the  July  29,  1991 
computer  tape  and  granted  Tecom  a 
level-of-trade  adjustment.  The 
Department  continued  to  disallow  the 
circumstance-of-sale  adjustments  for 
home  market  warranty  expenses, 
warehousing  expenses,  technical  service 
expenses  and  bad  debt  expenses  as  well 
as  its  claim  for  an  adjustment  to  FMV 
for  the  provision  of  free  gifts  after 
reconsidering  Tecom's  claims  for  these 
adjustments,  because  it  found  no  new 
evidence  to  support  Tecom's  claims. 
The  Department  determined  TAISEL 
and  Tecom's  revised  margins  pursuant 
to  the  above  adjustments. 

On  February  25,  1998,  the  CIT 
affirmed  the  Department's  final  remand 
results.^  On  April  16. 1998  we 
published  a  notice  of  court  decision.^ 
As  there  is  now  a  final  and  conclusive 
court  decision  in  this  action,  we  are 
amending  our  final  results  of  review  in 
this  matter  and  we  will  instruct  the  U.S. 
Customs  Service  to  liquidate  entries 
subject  to  this  review  in  accordance 
with  the  remand  results. 

Amendment  to  Final  Results  of  Review 

Pursuant  to  Section  516A(e)  of  the 
Act,  we  are  amending  the  final  results 
of  administrative  review  of  the 
antidimiping  duty  order  on  certain 
small  business  telephone  sytems  and 
subassemblies  thereof  from  Taiwan  for 
the  period  August  3,  1989  through 
November  30,  1990.  As  a  result  of  the 
remand  determination,  we  have 
assigned  TAISEL  a  BIA  margin  based  on 
the  margin  recalculated  for  Tecom.  The 
final  weighted-average  margins  for 
TAISEL  and  Tecom  are  as  follows: 


Manufacturer/Exporter 

Weighted 
average 
margin  per- 
centage 

TAISEL  

Tecom 

8.11 
8  11 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  To  determine  the  amoimt  of 
antidumping  duties  for  TAISEl,  we  will 


'  Tawain  Internationa]  Standard  Electronics  Ltd. 
V.  United  States,  Slip  Op.  98-18  (CIT  February  25. 
1998);  Tecom  Co.,  Ltd.  v.  United  States.  Slip  Op. 
98-19  (CIT  February  25,  1998). 

^  Certain  Small  Business  Telephone  Systems  and 
Subassemblies  Thereof  From  Taiwan:  Notice  of 
Court  Decision,  63  FR  18883  (April  16.  1998). 


instruct  the  Customs  Service  to  assess 
entry-specific  antidumping  duty 
amounts,  which  we  calculated  based  on 
an  ad  valorem  rate  of  8.11  percent, 
applied  to  those  sales  determined  to 
have  been  entered  into  the  Untied  States 
and  not  returned  to  Taiwan.  For  Tecom, 
we  calculated  importer-specific  ad 
valorem  duty  assessment  rate  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  importer-specific  sales 
examined  during  the  POR  to  the  total 
importer-specific  entry  value  of  sales 
examined  during  the  POR.  The 
Department  will  issue  appraisement 
instruction  to  the  Customs  Service  after 
publication  of  this  amended  final  results 
of  review. 

This  notice  is  published  in 
accordance  with  section  751(a)(1)  of  the 
Act. 

Dated:  May  3.  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary,  for  Import 
Administration. 

[FR  Doc.  99-11577  Filed  5-6-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-054;  A-588-604] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  Japan  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof  From  Japan;  Antidumping 
Duty  Administrative  Reviews;  Time 
Limits 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  preliminary  results  of  the 
1997-1998  administrative  reviews  of  the 
antidumping  duty  order  [A-588-604J 
and  finding  [A-588-054]  on  tapered 
roller  bearings  from  Japan.  These 
reviews  cover  4  manufacturers/ 
exporters  and  resellers  of  the  subject 
merchandise  to  the  United  States  and 
the  period  October  1,  1997  through 
September  30,  1998. 
EFFECTIVE  DATE:  May  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Scott  at  (202)  482-2657  or  John 
Kugelman  at  (202)  482-0649,  AD/CVD 
Enforcement  Office  Eight,  Import 
Administration,  International  Trade 
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Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenm  NW,  Washington,  DC  20230. 
SUPPLEKENTARY  INFORMATION:  Because  it 
p  racticable  to  complete  these 
within  the  normal  statutory 

.  the  Department  is  extending 
limits  for  completion  of  the 
inu^ary  results  until  September  20, 
accordance  with  section 
)(^)(A)  of  the  Tariff  Act  of  1930,  as 
See  Memorandum  from 
Spetrini  to  Robert  S.  LaRussa, 
Room  B-099  of  the  main 
Commence  building.  The  deadline  for 
results  of  this  review  will 
to  be  120  days  after 
publica^on  of  the  preliminary  results, 
extensions  are  in  accordance 
section  751(a)(3)(A)  of  the  Tariff 
1  930,  as  amended  (19  U.S.C.  1675 


is  not 

reviews 

time 

the  tim^ 

prel 

1999  in 

751(a 

amended 

Joseph 

on  Hie  tn 

the  final 
continu  e 


Thes(! 
with 
Act  of 
(a)(3)(A|)) 

Dated:  May  3,  1999. 
Joseph  I ,.  Spetrini, 
Deputy  J  \ssistant  Secretary,  AD/CVD 
Enforcei  lent  Group  III. 

99-11571  Filed  5-6-99;  8:45  am) 
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DEPAR  TMENT  OF  COMMERCE 
International  Trade  Administration 

[A~4a9-0O7] 

1 

Certain!  Steel  Concrete  Reinforcing 
Bars  Frioni  Turkey:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Revievwand  New  Shipper  Review 

AGENCYt  Import  Administration, 
Intema^onal  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by 
Ekincilitr  Holding  A.S..  Ekinciler  Demir 
Celik  AS.,  and  Ferromin  International 
Trade  Corp.  (collectively  "Ekinciler"), 
the  Dep  artment  of  Commerce  (the 
Departj|ient)  is  conducting  an 
adminiitrative  review  of  the 
antiduu  iping  duty  order  on  certain  steel 
concret  3  reinforcing  bars  (rebar)  from 
Turkey  In  addition,  in  response  to  a 
request  by  ICDAS  Celik  Enerji  Tersane 
ve  Ulas  m  Sanayi  A.S.  (ICDAS),  the 
Departi  lent  is  aJso  conducting  a  new 
shippei  review  of  the  antidiunping  duty 
order  o:i  rebar  from  Turkey.  The  period 
of  review  is  October  10,  1996,  through 
March  11,  1998,  for  Ekinciler  and 
Octobei  10,  1996.  through  July  31,  1998, 
for  ICD  \S. 

We  h  ave  preliminarily  determined 
that  sal  3S  have  been  made  below  the 
normal  value  by  the  companies  subject 
to  thes<  reviews.  If  these  preliminary 
results  ire  adopted  in  the  final  results 
of  thes(  reviews,  we  will  instruct  the 


Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 

EFFECTIVE  DATE:  May  7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Irina  Itkin,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1776  or  (202)  482- 
0656,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  regulations 
are  to  19  CFR  Part  351  (1998). 

Background 

On  April  30,  1998,  the  Department 
received  a  request  from  Ekinciler  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  rebar  from 
Turkey.  On  May  29,  1998,  the 
Department  published  in  the  Federal 
Register  a  notice  of  initiation  of  an 
administrative  review  of  Ekinciler 
covering  the  period  October  10, 1996, 
through  March  31,  1998  (63  FR  29370). 

Also  on  April  30,  1998,  ICDAS 
requested  that  we  conduct  a  new 
shipper  review  pursuant  to  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(b).  In  this  request,  ICDAS 
certified  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  covered  by  the 
original  less-than-fair-value  (LTFV) 
investigation  (the  "POI"),  and  that  it  is 
not  affiliated  with  any  company  which 
exported  subject  merchandise  to  the 
United  States  diuing  the  POI.  Pursuant 
to  19  CFR  351.214(b)(2)(iv),  ICDAS 
submitted  documentation  establishing 
the  date  on  which  it  intended  to  first 
ship  and  enter  rebar  for  consumption  in 
the  United  States,  the  volume  of  that 
shipment,  and  the  date  of  the  first  sale 
to  an  unaffiliated  customer  in  the 
United  States.  Based  on  the  above 
information,  the  Department  initiated  a 
new  shipper  review  covering  ICDAS 
[Certain  Steel  Concrete  Reinforcing  Bars 
from  Turkey:  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
flevieiv(63  FR  29372,  May  29,  1998)). 
The  Department  is  now  conducting  this 
review  in  accordance  with  section  751 
of  the  Act  and  19  CFR  351.214. 

On  May  18, 1998,  ICDAS  agreed  to 
waive  time  limits  applicable  to  the  new 
shipper  review  and  conduct  the  new 


shipper  review  concurrently  with  the 
administrative  review. 

On  May  29,  1998,  we  issued  our 
questionnaire  to  Ekinciler  and  ICDAS. 
On  June  9,  1998,  ICDAS  requested  that 
the  Department  expand  the  period  of 
review  (POR)  in  the  new  shipper  review 
to  include  Jime  1998,  in  order  to  allow 
the  Department  to  capture  the 
company's  first  sale  to  an  unaffiliated 
party  in  the  United  States,  as  well  as  the 
corresponding  entry.  On  Jime  11,  1998, 
we  expanded  the  POR  in  this  review  to 
include  June  1998. 

We  received  a  response  to  Sections  A 
through  C  of  the  questionnaire  (i.e.,  the 
sections  regarding  sales  to  the  home 
market  and  the  United  States)  from 
Ekinciler  in  July  1998  and  a  response  to 
Section  D  [i.e.,  the  section  regarding  cost 
of  production  (COP)  and  constructed 
value  (CV))  in  August  1998.  We  received 
a  response  to  Sections  A  through  C  of 
this  questionnaire  from  ICDAS  in 
August  1998.  ICDAS  was  not  required  to 
respond  to  Section  D. 

In  its  August  1998  questioimaire 
response,  ICDAS  informed  the 
Department  that  it  did  not  ship  subject 
merchandise  to  the  United  States  until 
the  end  of  Jiuie  1998.  Accordingly,  we 
expanded  the  POR  through  July  1998  in 
order  to  captiu^  the  company's  first 
entry.  We  determined  that  expansion  of 
the  POR  would  not  cause  undue  delay 
in  the  completion  of  the  review.  For 
further  discussion,  see  the 
memorandum  on  this  topic  from  Irina 
Itkin  to  Louis  Apple,  dated  April  12, 
1999. 

In  August  and  September  1998,  we 
issued  supplemental  questionnaires  to 
Ekinciler  and  ICDAS,  respectively.  We 
received  responses  to  these 
questionnaires  in  September  and 
October  1998. 

On  October  23,  1998,  the  Department 
published  in  the  Federal  Register 
notices  of  postponement  of  the  final 
results  until  no  later  than  April  30,  1999 
(63  FR  56909  and  63  FR  56910). 

In  January  and  February  1999,  we 
issued  additional  supplemental 
questionnaires  to  ICDAS  and  Ekinciler, 
respectively.  We  received  responses  to 
these  questioimaires  in  January, 
February,  and  March  1999. 

In  February  and  March  1999,  the 
Department  conducted  verification  of 
the  sales  data  submitted  by  ICDAS,  in 
accordance  with  section  782(i)  of  the 
Act  and  19  CFR  351.307(b)(l)(iv). 

Scope  of  Reviews 

The  product  covered  by  these  reviews 
is  edl  stock  deformed  steel  concrete 
reinforcing  bars  sold  in  straight  lengths 
and  coils.  This  includes  all  hot-rolled 
deformed  rebar  rolled  from  billet  steel, 
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rail  steel,  axle  steel,  or  low-alloy  steel. 
It  excludes  (i)  plain  round  rebar,  (ii) 
rebar  that  a  processor  has  further 
worked  or  fabricated,  and  (iii)  all  coated 
rebar.  Deformed  rebar  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers  7213.10.000  and 
7214.20.000.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  The  written 
description  of  the  scope  of  these  reviews 
is  dispositive. 

Periods  of  Review 

The  POR  is  October  10, 1996,  through 
March  31,  1998,  for  Ekinciler  and 
October  10, 1996,  through  July  31, 1998, 
for  ICDAS. 

Level  of  Trade  and  Constructed  Export 
Price  (CEP)  Offiset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  export  price  (EP) 
or  CEP.  The  NV  level  of  trade  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  (SG&A)  and 
profit.  For  EP,  the  U.S.  level  of  trade  is 
also  the  level  of  the  starting-price  sale, 
which  is  usually  from  the  exporter  to 
the  imaffiliated  U.S.  customer.  For  CEP, 
it  is  the  level  of  the  constructed  sale 
from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 
sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (Nov.  19,  1997). 

Neither  Ekinciler  nor  ICDAS  claimed 
that  it  made  home  market  sales  at  more 


than  one  level  of  trade.  Based  on  the 
information  on  the  record,  no  level  of 
trade  adjustment  was  warranted  for 
either  company.  For  a  detailed 
explanation  of  this  analysis,  see  the 
memorandum  entitled  "Preliminary 
Results  of  Antidimiping  Duty 
Administrative  Review  and  New 
Shipper  Review  on  Certain  Steel 
Concrete  Reinforcing  Bars  from 
Turkey,"  dated  April  30,  1999  (the 
"concurrence  memorandum"). 

Regarding  Ekinciler,  in  order  to 
determine  whether  NV  was  established 
at  a  level  of  trade  which  constituted  a 
more  advanced  stage  of  distribution 
than  the  level  of  trade  of  the  CEP,  we 
compared  the  selling  functions 
performed  for  home  market  sales  with 
those  performed  with  respect  to  the  CEP 
transaction,  which  excludes  economic 
activities  occurring  in  the  United  States, 
pursuant  to  section  772(d)  of  the  Act. 
We  found  that  Ekinciler  performed 
essentially  the  same  selling  functions  in 
its  sales  offices  in  Turkey  for  both  home 
market  and  U.S.  sales.  Therefore, 
Ekinciler's  sales  in  Turkey  were  not  at 
a  more  advanced  stage  of  marketing  and 
distribution  than  the  constructed  U.S. 
level  of  trade,  which  represents  an 
F.O.B.  foreign  port  price  after  the 
deduction  of  expenses  associated  with 
U.S.  selling  activities.  Because  we  find 
that  no  difference  in  level  of  trade  exists 
between  markets,  we  have  not  granted  a 
CEP  offset  to  Ekinciler.  For  further 
discussion,  see  the  concurrence 
memorandum  noted  above. 

Comparisons  to  Normal  Value 

To  determine  whether  sales  of  rebar 
from  Tiu-key  were  made  in  the  United 
States  at  less  than  normal  value,  we 
compared  the  CEP  or  EP,  as  appropriate, 
to  the  NV.  Because  Turkey's  economy 
experienced  high  inflation  during  the 
POR  (over  70  percent),  as  is  Department 
practice,  we  limited  ovur  comparisons  to 
home  market  sales  made  during  the 
same  month  in  which  the  U.S.  sale 
occurred  and  did  not  apply  our  "90/60" 
contemporaneity  rule  (see,  e.g.,  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
from  Turkey:  Final  Results  and  Partial 
Rescission  of  Antidumping 
Administrative  Review,  63  FR  35191 
(June  29,  1998);  and  Certain  Porcelain 
on  Steel  Cookware  from  Mexico:  Final 
Results  of  Antidumping  Duty 
Admiiustrative  Review,  62  FR  42496, 
42503  (August  7,  1997)).  This 
methodology  minimizes  the  extent  to 
which  calculated  dumping  margins  are 
overstated  or  understated  due  solely  to 
price  inflation  that  occurred  in  the 
intervening  time  period  between  the 
U.S.  and  home  market  sales. 


We  first  attempted  to  compare 
products  sold  in  the  U.S.  and  home 
markets  that  were  identical  with  respect 
to  the  following  characteristics:  grade, 
size,  ASTM  specification,  and  form. 
Where  there  were  no  home  market  sales 
of  merchandise  that  were  identical  in 
these  respects  to  the  merchandise  sold 
in  the  United  States,  we  compared  U.S. 
products  with  the  most  similar 
merchandise  sold  in  the  home  market 
based  on  the  characteristics  listed 
above,  in  that  order  of  priority. 

Export  Price/Constructed  Export  Price 

For  all  U.S.  sales  by  Ekinciler,  we 
used  CEP,  in  accordance  with  section 
772(b)  of  the  Act.  For  all  U.S.  sales  by 
ICDAS,  we  used  EP,  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
CEP  methodology  was  not  otherwise 
warranted  based  on  the  facts  of  record. 

A.  Ekinciler 

We  based  CEP  on  packed  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  We  made  deductions  from  CEP 
for  discounts,  as  appropriate.  We  also 
made  deductions  for  foreign  brokerage 
and  handling  expenses,  inspection  fees, 
ocean  freight,  marine  insurance,  U.S. 
customs  duties,  discharge  expenses 
(offset  by  despatch  revenue),  wharfage 
expenses,  sorting  expenses,  truck 
loading  expenses,  U.S.  warehousing 
expenses  and  insurance,  U.S.  inland 
freight,  and  U.S.  inland  insurance, 
where  appropriate,  in  accordance  with 
secUon  772(c)(2)(A)  of  the  Act.  We 
based  the  amount  of  foreign  brokerage 
and  handling  expenses  on  the  amount 
that  Ekinciler  paid  to  an  affiliated  party, 
because  we  determined  that  these 
expenses  were  at  arm's  length.  For 
further  discussion,  see  the  concurrence 
memorandum. 

We  made  additional  deductions  from 
CEP,  where  appropriate,  for  Exporters' 
Association  fees,  bank  charges,  credit 
expenses,  U.S.  indirect  selling  expenses, 
and  U.S.  inventory  carrying  costs,  in 
accordance  with  section  772(d)(1)  of  the 
Act.  We  recalculated  U.S.  credit 
expenses  using  the  weighted-average  of 
the  U.S.  interest  rates  reported  in 
Ekinciler's  response.  This  interest  rate 
was  based  on  the  actual  borrowing 
experience  of  Ekinciler's  affiliated 
parties  for  their  U.S. -dollar- 
denominated  loans. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amount  for  profit,  to  arrive 
at  CEP.  In  accordance  with  section 
772(f)  of  the  Act,  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
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ler  and  its  affiliate  on  their 
subject  merchandise  in  the 

and  the  foreign  like 
the  home  market  ar>d  the 
with  those  sales. 


bas  sd  EP  on  packed  prices  to  the 
una^liated  purchaser  in  the  United 
made  deductions  for  foreign 
ght  expenses,  ocean  freight 
inspection  fees,  and  loading 
\irhere  appropriate,  in 

with  section  772(c)(2)(A)  of 


Normal  \  alue 

In  ordei  ■  to  determine  whether  there  is 
a  sufficiei  it  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculatin  g  NV  [i.e.,  the  aggregate 
volume  oi  home  market  sales  of  the 
foreign  lil  e  product  is  five  percent  or 
more  of  tl  e  aggregate  volume  of  U.S. 
sales),  we  compared  the  volume  of  each 
respondent's  home  market  sales  of  the 
foreign  lil  e  product  to  the  volume  of 
U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act.  Bised  on  this  comparison,  we 
determinqd  that  each  respondent  had  a 
viable  hodie  market  during  the  POR. 
Consequei  itly,  we  based  NV  on  home 
market  sal  es. 

Both  re<  pondents  made  sales  of  rebar 
to  affiliated  parties  in  the  home  market 
during  th«  POR.  Consequently,  we 
tested  thei  e  sales  to  ensiu-e  that,  on 
average,  they  were  made  at  "arm's- 
length  "  piices,  in  accordance  with  19 
CFR  351.4D3(c).  To  conduct  this  test,  we 
compared  the  unit  prices  of  sales  to 
affiliated  <  nd  unaffiliated  customers  net 
of  all  movement  charges,  direct  selling 
expenses,  md  packing.  Where  prices  to 
the  affiliat  ;d  party  were  on  average  99.5 
percent  or  more  of  the  price  to  the 
unaffiliated  parties,  we  determined  that 
sales  made  at  arm's  length  {see  19  CFR 
351.403(c)  and  62  FR  27355). 
According  y,  for  Ekinciler,  we  only 
included  i:  i  our  margin  analysis  those 
sales  to  thd  sales  to  the  affiliated  party 
that  were  i  lade  at  arm's  length. 
Regarding  [CD AS,  we  did  not  include  in 
our  analys  s  any  sales  made  to  affiliated 
parties  because  they  failed  the  "arm's 
length"  tes  t.  Because  the  volume  of 
sales  by  IC  DAS  to  its  affiliated  parties 
was  greate  ■  than  five  percent  of  the 
company's  total  home  market  sales, 
pursuant  to  19  CFR  351.403(d),  we 
based  our  i  inalysis  on  the  downstream 
sales  of  th«  affiliates  to  their  unaffiliated 
customers. 


A.  Ekincih  r 

Piu-suani 
the  Act, 


thi  sre 


to  section  773(b)(2)(A)(ii)  of 
were  reasonable  grounds 


to  believe  or  suspect  that  Ekinciler  had 
made  home  market  sales  at  prices  below 
their  COPs  in  this  (the  first)  review 
because  the  Department  had  disregarded 
sales  below  the  COP  for  this  company 
in  the  LTFV  investigation.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey,  62  FR 
9737,  9740  (Mar.  4,  1997).  As  a  result, 
the  Department  initiated  an 
investigation  to  determine  whether 
Ekinciler  made  home  market  sales 
during  the  POR  at  prices  below  their 
respective  COPs. 

We  calculated  the  COP  based  on  the 
sum  of  Ekinciler's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amoimts  for  SG&A  and  packing 
costs,  in  accordance  with  section 
773(b)(3)  of  the  Act.  We  relied  on 
Ekinciler's  information  as  submitted, 
except  in  the  specific  instances 
discussed  below. 

(1)  We  considered  Ekinciler  to  be  the 
manufacturer  of  all  rebar  which  was 
rolled  by  unaffiliated  subcontractors 
because  we  find  that  Ekinciler 
controlled  the  production  of  this 
merchandise.  See  the  memorandum  on 
this  topic  from  the  Team  to  Louis 
Apple,  dated  April  30,  1999;  and 

(2)  We  revised  the  calculation  of 
depreciation  expenses  related  to  the 
revaluation  of  fijxed  assets  in  order  to 
use  the  index  published  by  Turkish 
Ministry  of  Finance.  See  World 
Accounting,  Orsini,  Gould,  McAllister, 
&  Parikh,  Matthew  Bender  &  Co.,  Inc.. 
1998,  page  TRK-30. 

As  noted  above,  we  determined  that 
the  Turkish  economy  experienced 
significant  inflation  during  the  POR. 
Therefore,  in  order  to  avoid  the 
distortive  effect  of  inflation  on  our 
comparison  of  costs  and  prices,  we 
requested  that  Ekinciler  submit  the 
product-specific  cost  of  manufacturing 
(COM)  incurred  during  each  month  of 
the  POR.  We  calculated  a  POR-average 
COM  for  each  product  after  indexing  the 
reported  monthly  costs  during  the  POR 
to  an  equivalent  currency  level  using 
the  Turkish  Wholesale  Price  Index  from 
the  International  Financial  Statistics 
published  by  the  International  Monetary 
Fund.  We  then  restated  the  POR-average 
COMs  in  the  currency  values  of  each 
respective  month. 

We  compared  the  weighted-average 
COP  figures  to  home  market  prices  of 
the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  On 
a  product-specific  basis,  we  compared 
the  COP  to  home  market  prices,  less  any 
applicable  movement  charges  and 
selling  expenses. 


In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  such 
sales  were  made:  (1)  in  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  sections 
773(b)(2)(B),  (C).  and  (D)  of  the  Act. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
Ekinciler's  sales  of  a  given  product  were 
at  prices  less  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
' '  substantial  quantities . ' '  Where  2  0 
percent  or  more  of  Ekinciler's  sales  of  a 
given  product  were  at  prices  below  the 
COP,  we  found  that  sales  of  that  model 
were  made  in  "substantial  quantities" 
within  an  extended  period  of  time  (as 
defined  in  section  773(b)(2)(B)  of  the 
Act),  in  accordance  with  section 
773(b)(2)(C)(i)  of  the  Act.  In  such  cases, 
we  also  determined  that  such  sales  were 
not  made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  for  piuposes  of  this 
administrative  review,  we  disregarded 
the  below-cost  sales  and  used  the 
remaining  above-cost  sales  as  the  basis 
for  determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Act.  Where  all 
sales  of  a  specific  product  were  at  prices 
below  the  COP,  we  disregarded  all  sales 
of  that  product. 

For  those  comparison  products  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  ex-factory,  ex- 
warehouse  or  delivered  prices  to  home 
market  customers.  We  excluded  fi-om 
our  analysis  home  market  re-sales  by 
Ekinciler  of  merchandise  produced  by 
unaffiliated  companies.  Where 
appropriate,  we  added  an  amount  for 
interest  revenue  received  ft'om  home 
market  customers  for  delayed  payment 
of  invoices.  Also  where  appropriate,  we 
made  deductions  from  the  starting  price 
for  foreign  inland  freight,  inland 
insurance,  and  off-site  warehousing 
expenses,  in  accordance  with  section 
773(a)(6)(B)  of  the  Act.  We  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs,  in  accordance  with 
section  773(a)(6)  of  the  Act. 

Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411.  We  based  this  adjustment 
on  the  difference  in  the  variable  costs  of 
manufacturing  for  the  foreign  like 
product  and  subject  merchandise,  using 


Federal  Register /Vol.  64,  No.  88 /Friday,  May  7,  1999 /Notices 


24581 


POR-average  costs  as  adjusted  for 
inflation  for  each  month  of  the  POR,  as 
described  above. 

B.  ICDAS 

We  based  NV  on  the  starting  price  to 
unaffiliated  customers.  We  made 
deductions  for  inland  freight  expenses 
(offset  by  freight  revenue),  where 
appropriate,  pursuant  to  section 
773(a)(6)(B)  of  the  Act.  Pursuant  to 
section  773(a)(6)(C)(iii)  if  the  Act,  we 
also  made  deductions  for  home  market 
credit  expenses  (offset  by  interest 
revenue),  where  appropriate.  We 
recalculated  home  market  credit 
expenses  using  the  interest  rates 
observed  at  verification. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c),  we  made 
circumstance-of-sale  adjustments  by 
adding  U.S.  credit  expenses,  bank 
charges,  and  Exporters'  Association  fees. 

In  addition,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)  of  the  Act. 

Currency  Conversion 

The  Department's  preferred  soiu-ce  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  Turkish  Lira. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  firom  the  Dow  Jones 
News/Retrieval  Service. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the 
respondents  during  the  period  October 
10,  1996.  through  March  31,  1998  (for 
Ekinciler)  and  October  10,  1996, 
thorough  July  31,  1998  (for  ICDAS): 


Manufacturer/producer/ex- 
porter 

Margin  per- 
centage 

Ekinciler  Holding  A.S./ 
Ekinciler  Demir  Celik  A.S. 

ICDAS  Celik  Enerji  Tersane 
ve  Ulasim  Sanayi  A.S 

1.50 
10.22 

The  Department  will  disclose  to 
parties  the  calculations  performed  in 
connection  with  these  preliminary 
results  within  five  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  rebuttal  briefs  are  filed. 
Interested  parties  may  submit  cases 
briefs  not  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  35  days  after  the  date  of 


publication  of  this  notice.  The 
Department  will  issue  the  final  results 
of  the  administrative  and  new  shipper 
reviews,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
vmtten  comments,  within  120  days  of 
publication  of  these  preliminary  results. 

Upon  completion  of  the 
administrative  and  new  shipper 
reviews,  the  Department  shall 
determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  Pursuant  to  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  based 
on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  to  the  total  entered 
value  of  those  sales,  where  available. 
Where  the  entered  value  was  not 
available,  we  estimated  the  entered 
value  by  subtracting  international 
liiovement  expenses  from  the  gross  sales 
value.  Pursuant  to  19  CFR  351.106(c)(2). 
we  will  instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  any  entries  for  which  the 
assessment  rate  is  de  minimis  [i.e.,  less 
than  0.50  percent).  The  assessment  rate 
will  be  assessed  uniformly  on  all  entries 
of  that  particular  importer  made  during 
the  POR.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  rebar  from  Turkey  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  and  new  shipper 
reviews,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  these  reviews;  2) 
for  previously  investigated  companies 
not  listed  above,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  3)  if  the  exporter  is  not 
a  firm  covered  in  these  reviews,  or  the 
LTFV  investigation,  but  the 
manufactiu-er  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  16.06 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  cerUficate 


regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidimiping  duties.  These 
administrative  and  new  shipper  reviews 
and  notice  are  in  accordance  with 
sections  751(a)(1)  and  (a)(2)(B)  of  the 
Act  (19  U.S.C.  1675(a)(1)  and  (a)(2)(B)) 
and  19  CFR  351.213  and  214. 

Dated:  April  30,  1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-11572  Filed  05-06-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Notice  of  Opportunity  To  Apply  for 
Membership  on  the  U.S.-Korea 
Committee  on  Business  Cooperation 

SUMMARY:  The  Department  of  Commerce 
is  currently  seeking  interim  applications 
for  membership  on  the  U.S.  side  of  the 
U.S.-Korea  Committee  on  Business 
Cooperation  (CBC).  The  purpose  of  the 
CBC  is  to  facilitate  stronger  commercial 
ties  between  U.S.  and  Korean  private 
sector  businesses.  This  is  accomplished 
by  undertaking  work  programs, 
reporting  on  the  results,  and  presenting 
written  recommendations  to  the  two 
governments.  The  CBC  is  chaired  by  the 
U.S.  Secretary  of  Commerce  and  the 
Korean  Minister  of  Commerce,  Industry 
and  Energy.  Its  activities  are 
coordinated  by  an  equal  number  of 
private  sector  representatives  from  the 
United  States  and  Korea.  The  CBC  held 
its  second  meeting  in  Seoul,  Korea,  on 
March  27,  1999.  The  work  of  the  CBC 
is  currently  focused  through  eight 
sector-specific  subgroups:  (1) 
government  procurement,  (2) 
environmental  technologies,  (3)  venture 
capital,  (4)  automobiles,  (5)  filmed 
entertainment,  (6)  electronic  commerce, 
(7)  a  business  opportimity  network  on 
the  Internet,  and  (8) 
telecommunications.  In  particular,  the 
Department  is  seeking  representatives 
from  the  foUowring  sectors:  electronic 
commerce,  energy,  and  biotechnology. 
MEMBERSHIP  OPPORTUNfTY:  The  CBC 
charter  will  expire  October  1,  1999,  and 
may  be  renewed  upon  the  mutued 
agreement  of  the  U.S.  and  Korea.  There 
are  several  vacancies  on  the  U.S.  side  of 
the  CBC.  Applications  are  now  being 
sought  for  U.S.  private  sector  members 
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to  serve  )eginning  immediately  and 
until  Odober  1,  1999.  Private  sector 
members  will  serve  at  the  discretion  of 
the  Seen  tary.  They  are  expected  to 
participa  te  fully  in  defining  and 
implemepting  CBC  work  programs, 
reporting  on  the  results,  and  presenting 
written  r  jcommendations  to  the  two 
govemm  3nts.  It  is  expected  that  private 
sector  ini  lividuals  chosen  for  the  CBC 
will  atteid  at  least  75%  of  CBC 
meetings ,  which  are  held  alternately  in 
the  U.S.  i  ind  Korea.  Private  sector 
members  are  fully  responsible  for  travel, 
living  an  i  personal  expenses  associated 
with  their  participation  in  the  CBC.  The 
private  s(fctor  members  will  serve  in  a 
represeni  ative  capacity  presenting  the 
views  ani  1  interests  of  the  particular 
business  sector  in  which  they  operate, 
not  those  of  their  individual  firms. 
Private  s(  ctor  members  are  not  special 
govemm(fnt  employees. 

Objective  s 

The  go  lis  of  the  CBC  are  as  follows: 

•  Iden  ifying  commercial 
opportunities,  impediments,  and  issues 
of  concer  i  to  the  respective  business 
conunun:  ties; 

•  Impr  3ving  the  dissemination  of 
approprii  te  conunercial  information  on 
both  mar!  ;ets; 

•  Adoj  iting  sectoral  or  project- 
oriented  ( ipproaches  to  expand  business 
opportunities,  addressing  specific 
problems ,  and  making 

recomme  idations  to  decision-makers 
where  ap  jropriate; 

•  Pron  oting  trade/business 
developn  ent  and  promotion  programs 
to  assist  t  le  respective  business 
communities  in  accessing  each  market, 
including  trade  missions,  exhibits, 
seminars,  and  other  events; 

•  Facil  tating  appropriate  technical 


cooperati 


type,  location,  demographics  and/or 
traditioucd  under-representation  in 
business. 

To  be  considered  for  membership, 
please  provide  the  following:  name  and 
title  of  the  individual  requesting 
consideration;  name  and  address  of  the 
company  or  organization  sponsoring 
each  individual;  company's  product  or 
service  line;  size  of  the  company;  export 
experience  and  major  markets;  a  brief 
statement  of  why  each  candidate  should 
be  considered  for  membership  on  the 
CBC;  the  particular  segment  of  the 
business  conununity  each  candidate 
would  represent;  a  personal  resume;  and 
a  statement  signed  by  the  applicant  that 
he  or  she  is  a  U.S.  citizen  residing  in  the 
United  States  and  not  a  registered 
foreign  agent  under  FARA.  Up  to  two 
applicants  from  the  same  organization 
can  be  considered. 

DEADLINE:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than  May  25,  1999. 

ADDRESSES:  Please  send  your  requests 
for  consideration  to  Philip  R.  Agress, 
Director,  Office  of  Korea  and  Southeast 
Asia,  U.S.  Department  of  Commerce, 
Room  2320,  14th  St.  and  Constitution 
Ave.,  NW,  Washington,  D.Q  20230,  fax 
(202)  482-0469. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Droker,  Director,  Korea  and 
Taiwan  Affairs,  U.S.  Department  of 
Commerce,  Room  2036,  14th  St.  and 
Constitution  Ave.,  NW,  Washington, 
D.C.  20230,  telephone  (202)  482-3876, 
fax  (202) 482-3316. 

Authority:  15  U.S.C.  1512. 

Dated:  May  4,  1999. 
Philip  Agress, 

Acting  Deputy  Assistant  Secretary  for  Asia 

and  the  Pacific. 

[FR  Doc.  99-11517  Filed  05-06-99:  8:45  am] 
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)n;  and 
Cons  dering  other  steps  that  may  be 
taken  to  f  jster  growth  and  enhance 
commerc  al  relations. 

Members  lip  Criteria 

Eligibil  ty  criteria.  An  applicant  must      International  Trade  Administration 


DEPARTMENT  OF  COIMMERCE 


be: 

•  a  U.3.  citizen  residing  in  the  United 
States;  an  d 

•  not  a  registered  foreign  agent  under 
the  Foreij  n  Agents  Registration  Act  of 
1938  (FA  lA). 

In  revie  wing  eligible  applicants,  the 
Commerc  3  Department  will  consider: 

•  Expe  lise  in  one  of  the  business 
sectors  n(  ted  above  in  which  the  CBC 
will  be  active: 

•  Read  ness  to  initiate  and  be 
responsible  for  activities  in  one  or  more 
of  the  bus  iness  sectors  in  which  the  CBC 
will  be  active;  and 

•  Prosf  ective  member  contributes  to 
members  lip  diversity  of  company  size, 


United  States-Egypt  Presidents' 
Council:  Membership 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Amendment  to  notice  of 
membership  opportunity:  Extension  to 
deadline  for  applications. 

SUMMARY:  The  International  Trade 
Administration  of  the  U.S.  Department 
of  Commerce  established  and  monitors 
the  activities  of  the  U.S. -Egypt 
Presidents'  Council,  the  private  sector 
component  of  the  Gore-Mubarak 
Partnership.  The  Federal  Register 


published  a  notice  of  membership 
opportimities  for  American  business 
representatives  on  the  U.S.  side  of  the 
Council  on  April  12, 1999.  The  deadline 
was  May  7, 1999.  This  notice  hereby 
extends  the  deadline  by  which 
applications  must  be  received. 
DATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than:  Friday,  May  21,  1999. 
ADDRESSES:  Please  send  your  requests 
for  consideration  to  Thomas  Sams, 
Egypt  Desk  Officer,  Office  of  the  Near 
East,  U.S.  Department  of  Commerce 
either  by  fax  on  202^82-0878  or  by 
mail  to  Room  H-2029B,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Sams,  Office  of  the  Near  East,  Room  H- 
2029B,  U.S.  Department  of  Commerce, 
Washington,  DC  20230,  phone:  202- 
482-4441. 

SUPPLEMENTARY  INFORMATION:  This 
amends  the  notice  of  membership 
opportimities  on  the  U.S. -Egypt 
Presidents'  Council  published  in  the 
Federal  Repster  on  April  12,  1999  (64 
FR  17617-17618). 

Dated:  May  4  1999. 
Thomas  R.  Parker, 

Director,  Office  of  the  Near  East. 

[FR  Doc.  99-11632  Filed  5-6-99;  8:45  am] 

BILLING  CODE  3S10-OA-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-50»-605] 

Industrial  Phosphoric  Acid  From 
Israel:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results 
and  Partial  Rescission  of  Countervailing 
Duty  Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  industrial 
phosphoric  acid  fi-om  Israel  for  the 
period  January  1,  1997  through 
December  31,  1997.  For  information  on 
the  net  subsidy  for  each  reviewed 
compemy,  as  well  as  for  all  non- 
reviewed  companies,  please  see  the 
Preliminary  Results  of  Review  section  of 
this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results, 
we  will  instruct  the  U.S.  Customs 
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Service  to  assess  countervailing  duties 
as  detailed  in  the  Preliminary  Results  of 
Review.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
See  Public  Comment  section  of  this 
notice. 

EFFECTIVE  DATE:  May  7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Mermel stein  or  Sean  Carey,  Office 
of  AD/CVD  Enforcement  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-0984  or  (202) 482-3691, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  19,  1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  31057)  the  countervailing  duty  order 
on  industrial  phosphoric  acid  from 
Israel.  On  August  11,  1998,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (63  FR  42821)  of  this 
countervailing  duty  order.  We  received 
a  timely  request  for  review,  and  we 
initiated  the  review,  covering  the  period 
January  1,  1997  through  December  31, 
1997,  on  September  29,  1998  (63  FR 
51893).  In  accordance  with  19  CFR 
351.213(b),  this  review  covers  only 
those  producers  or  exporters  of  the 
subject  merchandise  for  which  a  review 
was  specifically  requested.  Accordingly, 
this  review  covers  Rotem-Amfert  Negev 
Ltd.  (Rotem)  and  Haifa  Chemicals  Ltd. 
(Haifa).  Haifa  did  not  export  the  subject 
merchandise  during  the  period  of 
review  (FOR).  Therefore,  we  are 
rescinding  the  review  with  respect  to 
Haifa.  This  review  covers  11  programs. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1,  1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  CFR  Part  351  (1998). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  industrial  phosphoric  acid 
(IP A)  from  Israel.  Such  merchandise  is 
classifiable  imder  item  number 
2809.20.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 


description  of  the  scope  remains 
dispositive. 

Subsidies  Valuation  Information 

Period  of  Review 

The  period  for  which  we  are 
measuring  subsidies  is  calendar  year 
1997. 

Allocation  Period 

In  British  Steel  pic.  v.  United  States, 
879  F.Supp.  1254  (February  9,  1995) 
{British  Steel],  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  the  allocation  period 
methodology  for  non-recurring 
subsidies  that  the  Department  had 
employed  for  the  past  decade,  as  it  was 
articulated  in  the  General  Issues 
Appendix  appended  to  the  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Austria,  58 
FR  37225  (July  9,  1993)  (GL\).  In 
accordance  with  the  Court's  decision  on 
remand,  the  Department  determined 
that  the  most  reasonable  method  of 
deriving  the  allocation  period  for 
noiu"ecurring  subsides  is  a  company- 
specific  average  useful  life  (AUL).  This 
remand  determination  was  affirmed  by 
the  Court  on  June  4,  1996.  British  Steel, 
929  F.Supp  426,  439  (CIT  1996). 
Accordingly,  the  Department  has 
applied  this  method  to  those  non- 
recurring subsidies  that  have  not  yet 
been  coxmtervailed.  Rotem  submitted  an 
AUL  calculation  based  on  depreciation 
expenses  and  asset  values  of  productive 
assets  reported  in  its  financial 
statements.  Rotem's  AUL  was  derived 
by  adding  the  sum  of  average  gross  book 
value  of  depreciable  fixed  assets  for  ten 
years  and  dividing  these  assets  by  the 
total  depreciation  charges  for  the  related 
periods.  We  foimd  this  calculation  to  be 
reasonable  and  consistent  with  our 
company-specific  AUL  objective. 
Rotem's  calculation  resulted  in  an 
average  useful  life  of  23  years,  which  we 
have  used  as  the  allocation  period  for 
non-reciuring  subsidies  received  during 
the  POR.  For  non-recurring  subsidies 
received  prior  to  the  POR  and  already 
countervailed  based  on  an  allocation 
period  established  in  an  earlier  segment 
of  the  proceeding,  it  is  not  reasonable  or 
practicable  to  reallocate  those  subsidies 
over  a  different  period  of  time.  Since  the 
countervailing  duty  rate  in  earlier 
segments  of  the  proceeding  was 
calculated  based  on  a  certain  allocation 
period  and  resulted  in  a  certain  benefit 
stream,  redefining  the  allocation  period 
in  later  segments  of  the  proceeding 
would  entail  taking  the  original  grant 
amount  and  creating  an  entirely  new 
benefit  stream  for  that  grant.  Such  a 
practice  may  lead  to  an  increase  or 


decrease  in  the  total  amount 
countervailed  and,  thus,  would  result  in 
the  possibility  of  over-  or  under- 
countervailing  the  actual  benefit. 
Therefore,  for  purposes  of  these 
preliminary  results,  the  Department  is 
using  the  original  allocation  period 
assigned  to  each  non-recurring  subsidy 
received  prior  to  the  POR.  See  Certain 
Carbon  Steel  Products  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  62  FR  16549 
(April  7,  1997). 

Privatization 

Israel  Chemicals  Limited  (ICL),  the 
parent  company  which  owns  100 
percent  of  Rotem's  shares,  was  partially 
privatized  in  1992,  1993,  1994,  and 
1995.  In  this  administrative  review,  the 
Government  of  Israel  (GOI)  and  Rotem 
reported  that  additional  shares  of  ICL 
were  sold  in  1997.  We  have  previously 
determined  that  the  partial  privatization 
of  ICL  represents  a  partial  privatization 
of  each  of  the  companies  in  which  ICL 
holds  an  ownership  interest.  See  Final 
Results  of  Countervailing  Duty 
Administrative  Review;  Industrial 
Phosphoric  Acid  from  Israel,  61  FR 
53351,  53352  (October  11, 1996) [1994 
Final  Results).  In  this  review  and  prior 
reviews  of  this  order,  the  Department 
foimd  that  Rotem  and/or  its 
predecessor,  Negev  Phosphates  Ltd., 
received  non-recurring  countervailable 
subsidies  prior  to  these  partial 
privatizations.  Further,  the  Department 
found  that  a  portion  of  the  price  paid  by 
a  private  party  for  all  or  part  of  a 
government-owned  company  represents 
partial  repayment  of  prior  subsidies.  See 
GIA,  58  FR  at  37262.  Therefore,  in  1992, 
1993,  and  1995  reviews,  we  calculated 
the  portion  of  the  purchase  price  paid 
for  ICL's  shares  that  is  attributable  to 
repayment  of  prior  subsidies.  In  the 
1994  privatization,  less  than  0.5  percent 
of  ICL  shares  were  privatized.  We 
determined  that  the  percentage  of 
subsidies  potentially  repaid  through  this 
privatization  could  have  no  measurable 
impact  on  Rotem's  overall  net  subsidy 
rate.  Thus,  we  did  not  apply  our 
repayment  methodology  to  the  1994 
partial  privatization.  See  1994  Final 
Results.  61  FR  at  53352.  However,  we 
are  applying  this  methodology  to  the 
1997  partial  privatization  because  17 
percent  of  ICL's  shares  were  sold.  This 
approach  is  consistent  with  our  findings 
in  the  GIA  and  Department  precedent 
under  the  URAA.  See  e.g.,  GIA.  58  FR 
at  37259;  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  61  FR  58377  (November  14, 
1996);  Final  Affirmative  Countervailing 
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Duty  De  ermination:  Certain  Pasta  from 
Italy,  61  PR  30288  (June  14.  1996). 

Grant  Bi  mefit  Calculations 

To  cal  culate  the  benefit  for  the  POR. 
we  folio  ived  the  same  methodology 
used  in  he  final  results  of  the  1 996 
adminis  rative  review.  We  converted 
Rotem'slshekel-denominated  grants  into 
U.S.  dollars,  using  the  exchange  rate  in 
effect  oil  the  date  the  grant  was 
receiveo,  We  then  applied  the  grant 
methodc  log>'  to  determine  the  benefit 
for  the  FDR.  See  Industrial  Phosphoric 
Acid  fro  n  Israel:  Final  Results  of 
Counter  ^ailing  Dutv  Administrative 
Review.  53  PR  13626,  13633  (March  20, 
1998)  (1  )95  Final  Results). 

Discount  Rates 

We 
term 
reported 
statemeijts 
used  to 
benefit 
informalli 
from  its 
does  not 
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to  ICL's 
U.S. 
through 
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Results 


cobsidered  Rotem's  cost  of  long- 
bor  rowing  in  U.S.  dollars  as 
in  the  company's  financial 
for  use  as  the  discount  rate 
<  llocate  the  countervailable 
ever  time.  However,  this 
ion  includes  Rotem's  borrowing 
jarent  company.  ICL,  and  thus 
provide  an  appropriate 
rate.  Therefore,  we  have  turned 
:ost  of  long-term  borrowing  in 
dol  ars  in  each  year  from  1984 
1997  as  the  most  appropriate 
rate.  ICL's  interest  rates  are 
the  notes  to  the  company's 
statements,  public  documents 
in  the  record  of  this  review. 
Coniment  9  in  the  1995  Final 
FR  at  13633^). 
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of  Programs 


/.  Progra  ns  Conferring  Subsidies 

A.  Encoi  iragement  of  Capital 
Investme  nts  Law  (ECIL) 

The  E(  ;iL  program  is  designed  to 
encouraj  e  the  distribution  of  the 
populati  )n  throughout  Israel,  to  create 
of  employment,  to  aid  the 
of  immigrants,  and  to 
Jie  economy's  production 
To  be  eligible  for  benefits 
ECIL,  including  investment 
pital  grants,  accelerated 
reduced  tax  rates,  and 
Dans,  applicants  must  obtain 
enterprise  status.  Investment 
a  percentage  of  the  cost  of 
investment,  and  the 
the  grant  depends  on  the 
ic  location  of  eligible 
s.  For  purposes  of  the  ECIL 
Israel  is  divided  into  three 
Development  Zones  A  and  B, 
( central  Zone.  Under  the  ECIL 
the  Central  Zone  was  not 
benefits.  In  Final  Affirmative 
iling  Duty  Determination: 
Industrial  Phosphoric  Acid  From  Israel, 


52  FR  25447  (July  7,  1987)  [IPA 
Investigation),  the  Department  found  the 
ECIL  grcuit  program  to  be  de  jure 
specific  because  the  program  limits  the 
availability  of  grants  to  enterprises 
located  in  specific  regions.  In  this 
review,  no  new  information  or  evidence 
of  changed  circumstances  has  been 
submitted  to  warrant  reconsideration  of 
this  determination. 

Rotem  is  located  in  Development 
Zone  A,  and  received  ECIL  investment, 
drawback,  and  capital  grants  in 
disbursements  over  a  period  of  years  for 
several  projects.  As  explained  in  the 
"Allocation  Period"  section  above,  for 
grants  that  have  been  allocated  in  prior 
administrative  reviews,  we  are 
continuing  to  use  the  allocation  period 
assigned  to  these  grants.  For  grants 
received  during  the  POR,  we  have  used 
the  AUL  calculated  by  Rotem  in  this 
review,  which  is  23  years.  To  calculate 
the  benefit  for  the  POR,  we  followed  the 
same  methodology  used  in  the  final 
results  of  the  1995  administrative 
review,  as  indicated  in  the  "Grant 
Benefit  Calculations"  section  above. 

To  calculate  the  total  subsidy  in  the 
POR,  we  first  summed  the  grant 
amounts  allocated  to  and  received  in 
1997,  after  taking  into  account  the 
partial  privatizations  in  1992,  1993, 
1995,  and  1997.  To  derive  the  subsidy 
rates,  as  discussed  in  the  1995  Final 
Results,  we  attributed  ECIL  grants  to  a 
particular  facility  over  the  sales  of  the 
product  produced  by  that  facility  plus 
sales  of  all  products  into  which  that 
product  may  be  incorporated. 
Accordingly,  we  attributed  ECIL  grants 
to  Rotem's  phosphate  rock  mines  to 
total  sales;  we  attributed  grants  to 
Rotem's  green  acid  facility  to  total  sales 
minus  direct  sales  of  phosphate  rock; 
and,  finally,  we  attributed  grants  to 
Rotem's  IPA  facilities  to  sales  of  IPA, 
MKP,  fertilizers,  and  "IPA-Akonomika" 
and  MKP-HCL  (by-products  of  IPA 
production  which  contribute  to  Rotem's 
sales  revenue).  We  summed  the  rates 
obtained  on  this  basis,  and  preliminarily 
determine  the  net  countervailable 
subsidy  from  this  program  to  be  5.43 
percent  ad  valorem  for  the  POR. 

B.  Infrastructure  Grant  Program 

Under  the  Infrastructure  Grant 
Program,  the  GOI  establishes  new 
industrial  areas  by  partially  reimbursing 
companies  for  their  costs  of  developing 
the  infrastructure  in  certain 
geographical  zones.  Rotem  received 
assistance  imder  this  program  during 
the  POR.  Therefore,  within  the  meaning 
of  section  771(5)(B)(i),  a  subsidy  is 
bestowed  because  the  GOI  provided  a 
financial  contribution,  which  conferred 
a  benefit.  We  analyzed  whether  this 


program  is  specific  within  the  meaning 
of  section  751(5A)(D)  of  the  Act. 
Because  the  infrastructure  grants  are 
limited  to  an  enterprise  or  industry 
located  in  certain  zones  within  the 
jurisdiction  of  the  authority  providing 
the  subsidy,  we  find  this  program  to  be 
regionally  specific  in  accordance  with 
section  771(5A)(D)(iv).  We  view  these 
grants  as  non-recurring  based  on  the 
analysis  set  forth  in  the  "Allocation" 
section  of  the  GLA  (58  FR  at  37226) 
because  these  benefits  are  exceptional, 
and  the  company  caiuiot  expect  to 
receive  benefits  on  an  ongoing  basis 
from  review  period  to  review  period. 
Therefore,  we  calculated  the  benefit 
under  this  program  using  the 
methodology  for  non-recurring  grants 
noted  above  in  the  "Grant  Benefit 
Calculations"  section.  We  then  divided 
the  grant  amount  by  Rotem's  total  sales 
because  the  grant  benefitted  Rotem's 
total  production.  On  this  basis,  we 
preliminarily  determine  the  net 
coimtervailable  subsidy  from  this 
program  to  be  0.22  percent  ad  valorem. 

II.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determined  that  the 
producer  and/or  exporter  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  POR: 

A.  Encouragement  of  industrial  Research  and 

Development  Grants  (EIRD) 

B.  Environmental  Grant  Program 

C.  Reduced  Tax  Rates  under  ECIL 

D.  ECIL  Section  24  loans 

E.  Dividends  and  Interest  Tax  Benefits  under 

Section  46  of  the  ECIL 

F.  ECIL  Preferential  Accelerated  Depreciation 

G.  Exchange  Rate  Risk  Insurance  Scheme 
H.  Labor  Training  Grants 

I.  Long-term  Industrial  Development  Loans 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
351.213(b),  we  calculated  an  individual 
subsidy  rate  for  each  producer/exporter 
subject  to  this  administrative  review. 
For  the  period  January  1,  1997  through 
December  31, 1997,  we  preliminarily 
determine  the  net  subsidy  for  Rotem  to 
be  5.65  percent  ad  valorem.  If  the  final 
results  of  this  review  remain  the  same 
as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  (Customs)  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  also  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  as  indicated  above  of  the  f  o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  reviewed 
companies,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
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the  date  of  publication  of  the  final 
results  of  this  review.  Because  the 
URAA  replaced  the  general  rule  in  favor 
of  a  country-wide  rate  with  a  general 
rule  in  favor  of  individual  rates  for 
investigated  and  reviewed  companies, 
the  procedures  for  establishing 
countervailing  duty  rates,  including 
those  for  non-reviewed  companies,  are 
now  essentially  the  same  as  those  in 
antidumping  cases,  except  as  provided 
for  in  section  777A(e){2)(B)  of  the  Act. 
The  requested  review  will  normally 
cover  only  those  companies  specifically 
named.  See  19  CFR  351.213(b).  Pursuant 
to  19  CFR  351.212(c),  for  all  companies 
for  which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federal- 
Mogul  Corporation  and  The  Torrington 
Company  V.  United  States,  822  F.Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.  Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  unchanged  by  the 
results  of  this  review.  We  will  instruct 
Customs  to  continue  to  collect  cash 
deposits  for  non-reviewed  companies  at 
the  most  recent  company-specific  or 
coxmtry-wide  rate  applicable  to  the 
company.  Accordingly,  the  cash  deposit 
rates  that  will  be  applied  to  non- 
reviewed  companies  covered  by  this 
order  will  be  the  rate  for  that  company 
established  in  the  most  recently 
completed  administrative  proceeding 
under  the  URAA.  If  such  a  review  has 
not  been  conducted,  the  rate  established 
in  the  most  recently  completed 
administrative  proceeding  conducted 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments,  is  applicable.  See  1992/93 
Final  Results,  61  FR  28842.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1,  1997 
through  December  31,  1997,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 


interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  must  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  argimients 
raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  Parties  who 
submit  argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  a  statement  of  the  issues,  and  (2)  a 
brief  summary  of  the  argument.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310,  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
arguments  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherwise,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs,  that  is,  thirty-seven  days  after  the 
date  of  publication  of  these  preliminary 
results.  Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  imder 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  case  briefs,  under  19  CFR 
351.309(c)(ii),  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

These  prehminary  results  are  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  U.S.C.  1675(a)(1)  and  19  U.S.C 
1677f(i)(l)). 

Dated:  May  3,  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-11575  Filed  5-e-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-122-815] 

Pure  Magnesium  and  Alloy  Magnesium 
From  Canada:  Preliminary  Results  of 
the  Sixth  Countervailing  Duty 
Administrative  Reviews 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Reviews. 


SUMMARY:  The  Department  of  Commerce 
is  conducting  administrative  reviews  of 
the  countervailing  duty  orders  on  pure 
magnesium  and  alloy  magnesium  from 
Canada  for  the  period  January  1,  1997 
through  December  31,  1997.  We  have 
preliminarily  determined  that  certain 
producers/exporters  have  received 
countervailable  subsidies  during  the 
period  of  review.  If  the  final  results 
remain  the  same  as  these  preliminary 
results,  we  will  instruct  the  Customs 
Service  to  assess  countervailing  duties 
as  detailed  in  the  Preliminary  Results  of 
Reviews  section  of  this  notice.  Interested 
Parties  are  invited  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  May  7.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annika  O'Hara  or  Blanche  Ziv,  AD/CVD 
Enforcement,  Group  1,  Office  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099.  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230;  telephone: 
(202)  482-3798  or  (202)  482-4207, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

The  Department  of  Commerce  (the 
Department)  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (URAA), 
effective  January  1, 1995  (the  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  are  references  to  the 
provisions  of  the  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (1998). 

Background 

On  August  31, 1992,  the  Department 
published  in  the  Federal  Register  the 
countervailing  duty  orders  on  pure 
magnesium  and  alloy  magnesiimi  from 
Canada  (57  FR  39392).  On  August  11, 
1998,  the  Department  published  a  notice 
of  "Opportunity  to  Request 
Administrative  Review"  of  these  orders 
(63  FR  42821).  We  received  a  timely 
request  for  review  from  Norsk  Hydro 
Canada  Inc.  (NHCI)  on  August  25,  1998, 
and  we  initiated  these  reviews,  covering 
the  period  January  1.  1997,  through 
December  31,  1997,  on  September  29, 
1998  (63  FR  51893). 

In  accordance  with  19  CFR 
351.213(b),  these  reviews  cover  NHQ, 
the  only  producer  or  exporter  of  the 
subject  merchandise  for  which  a  review 
was  specifically  requested.  These 
reviews  cover  1 7  subsidy  programs. 
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On  ( )ctob€r  6.  1998,  the  Department 
issued  countervailing  duty 
questionnaires  to  NHCI,  the  Government 
of  Can  ida  (GOC),  and  the  Government 
of  Que  3ec  (GOQ).  We  received 
questi(  innaire  responses  from  NHCI  on 
Noven  her  20.  1998,  the  GOQ  on 
Noven  ber  23,  1998,  and  the  GOC  on 
Noven  ber  27,  1998. 

Scope  sf  the  Reviews 

The  aroducts  covered  by  these 
review  3  are  shipments  of  pure  and  alloy 
magne  iium  from  Canada.  Pure 
magneiiimi  contains  at  least  99.8 
percen  t  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  P  Magnesium  alloys  contain  less 
than  9!  1.8  percent  magnesium  by  weight 
with  n  agnesium  being  the  largest 
metallic  element  in  the  alloy  by  weight, 
and  arc  I  sold  in  various  ingot  and  billet 
forms  ijid  sizes. 

The  )ure  and  alloy  magnesium 
subject  to  review  is  currently 
classifiable  under  items  8104.11.0000 
and  81  M. 19.0000,  respectively,  of  the 
Harmo  lized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSU5  subheadings  are  provided  for 
converience  and  customs  purposes,  the 
written  descriptions  of  the  merchandise 
subject  to  the  orders  are  dispositive. 

Secondary  and  granular  magnesium 
are  not  included  in  the  scope  of  these 
orders.  Chir  reasons  for  excluding 
granulij  magnesiimi  are  simimarized  in 
Prelim,  nary  Determination  of  Sales  at 
Less  Ti  tan  Fair  Value:  Pure  and  Alloy 
Magne  iium  From  Canada,  57  FR  6094 
(Februiiry  20,  1992). 

Period  of  Review 

jeriod  of  review  (FOR)  for  which 
tneasxuing  subsidies  is  from 
1,  1997  through  December  31, 


The 
weeu^ 
Januar ' 
1997 


1997. 
entire 
Park 
full. 
In 
Duty 


Analys  is  of  Programs 

/.  Progi  ams  Preliminarily  Determined  to 
Confer  Subsidies 

A.  ExeAiption  From  Payment  of  Water 
BUls 

Purs  lant  to  a  December  15,  1988, 
agreem  ent  between  NHCI  and  La  Societe 
du  Par( ;  Industriel  et  Portuaire  de 
Becanc  our  (Industrial  Park),  NHCI  was 
exemp  from  paying  its  water  bills.  In 
accordiince  with  this  agreement,  NHCI 
did  nol  pay  the  invoiced  amounts  of  its 
water  l  ills,  except  for  the  taxes 
associa  ted  with  these  bills,  until  June 
I  y  June  1997,  NHCI  had  used  the 
( redit  granted  by  the  Industrial 
aqd  began  paying  its  water  bills  in 


Fi  yal  Affirmative  Countervailing 
D  ^terminations:  Pure  Magnesium 


and  Alloy  Magnesium  from  Canada,  57 
FR  30946,  30948  (July  13, 1992) 
{Magnesium  from  Canada),  the 
Department  determined  that  the 
exemption  received  by  NHCI  was 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  because  no  other  company 
received  such  an  exemption.  In  these 
reviews,  neither  the  GOQ  nor  NHCI 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

We  preliminarily  determine  the 
countervailable  benefit  to  be  the  amount 
NHCI  would  have  paid  for  water  absent 
the  exemption.  To  calculate  the  benefit 
under  this  program,  we  divided  the 
amount  NHCI  would  have  paid  during 
the  FOR  by  the  company's  total  sales  of 
Canadian-manufactured  products 
during  the  same  period.  Thus,  we 
preliminarily  determine  the 
coimtervailable  subsidy  provided  by 
this  program  to  be  0.18  percent  ad 
valorem. 

The  water  bill  credit  program  was 
terminated  in  Jime  1997.  As  of  June  30, 
1997,  the  credit  given  for  water 
consumption  had  been  reached  and 
NHCI  began  to  make  water  bill 
payments.  Since  NHCI  has  continued  to 
make  water  bill  payments  thereafter,  we 
preliminarily  determine  this  program 
terminated  with  no  residual  benefits. 
Moreover,  there  is  no  evidence  on  the 
record  which  would  indicate  that 
residual  benefits  are  being  provided  or 
received  or  that  a  substitute  program  has 
been  implemented.  Therefore,  we  will 
not  examine  this  program  in  the  future, 
and  the  cash  deposit  rate  will  be  zero  for 
this  program. 

B.  Article  7  Grants  From  the  Quebec 
Industrial  Development  Corporation 

The  Societe  de  Developpement 
Industriel  du  Quebec  (SDI)  administers 
development  programs  on  behalf  of  the 
GOQ.  SDI  provides  assistance  under 
Article  7  of  the  SDI  Act  in  the  form  of 
loans,  loan  guarantees,  grants, 
assumptions  of  costs  associated  with 
loans,  and  equity  investments.  This 
assistance  involves  projects  capable  of 
having  a  major  impact  upon  the 
economy  of  Quebec.  Article  7  assistance 
greater  than  2.5  miUion  dollars  must  be 
approved  by  the  Council  of  Ministers 
and  assistance  over  5  million  dollars 
becomes  a  separate  budget  item  under 
Article  7.  Assistance  provided  in  such 
amounts  must  be  of  "special  economic 
importance  and  value  to  the  province." 
(See  Magnesium  from  Canada  at  30949.) 

In  1988,  NHCI  was  awarded  a  grant 
under  Article  7  to  cover  a  large 
percentage  of  the  cost  of  certain 
environmental  protection  equipment.  In 


Magnesium  from  Canada,  we 
determined  that  NHCI  received  a 
disproportionately  large  share  of 
assistance  under  Article  7.  On  this  basis, 
we  determined  that  the  Article  7  grant 
was  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  In  these  reviews,  neither  the 
GOQ  nor  NHCI  provided  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

For  the  reasons  set  forth  in 
Preliminary  Results  of  First 
Countervailing  Duty  Administrative 
Reviews:  Pure  Magnesium  and  Alloy 
Magnesium  from  Canada,  61  FR  11186, 
11187  (March  19,  1996),  we 
preliminarily  determine  that  the  Article 
7  assistance  received  by  NHCI  was  a 
non-recurring  grant  because  it 
represented  a  one-time  provision  of 
funds. 

We  calculated  the  benefit  received  by 
NHCI  using  our  standard  grant 
methodology.  As  the  discount  rate,  we 
used  the  company's  cost  of  long-term, 
fixed-rate  debt  in  the  year  in  which  the 
grant  was  awarded.  We  divided  the 
portion  of  the  benefit  allocated  to  the 
FOR  by  NHCI's  total  sales  of  Canadian- 
manufactured  products  during  the  same 
period.  We  preliminarily  determine  the 
net  subsidy  provided  by  this  program  to 
be  1.84  percent  ad  valorem. 

II.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  NHCI 
did  not  apply  for  or  receive  benefits 
imder  these  programs  during  the  FOR: 

•  St.  Lawrence  River  Environment 
Technology  Development  Program. 

•  Program  for  Export  Market 
Development. 

•  The  Export  Development 
Corporation. 

•  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec. 

•  Opportunities  to  Stimulate 
Technology  Programs. 

•  Development  Assistance  Program. 

•  Industrial  Feasibility  Study 
Assistance  Program. 

•  Export  Promotion  Assistance 
Program. 

•  Creation  of  Scientific  Jobs  in 
Industries. 

•  Business  Investment  Assistance 
Program. 

•  Business  Financing  Program. 

•  Research  and  Innovation  Activities 
Program. 

•  Export  Assistance  Program. 

•  Energy  Technologies  Development 
Program. 

•  Transportation  Research  and 
Development  Assistance  Program. 
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Preliminary  Results  of  Reviews 

In  accordance  with  19  CFR 
351.221(b)(4)(i),  we  calculated  a  subsidy 
rate  for  NHCI,  the  sole  producer/ 
exporter  subject  to  these  administrative 
reviews.  For  the  period  January  1,  1997, 
through  December  31,  1997,  we 
preliminarily  determine  the  net  subsidy 
rate  for  NHCI  to  be  2.02  percent  ad 
valorem.  If  the  final  results  of  these 
reviews  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  Customs  Service 
to  assess  countervailing  duties  at  the  net 
subsidy  rate. 

The  Department  also  intends  to 
instruct  the  Customs  Service  to  collect 
cash  deposits  of  estimated 
countervailing  duties  (exclusive  of  the 
net  subsidy  rate  calculated  for  the  water 
program,  see  section  I.  A.  above),  at  the 
rate  of  1.84  percent  of  the  f.o.b.  value  of 
all  shipments  of  the  subject 
merchandise  from  NHCI  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
administrative  reviews. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  coimtry-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  coimtervaiUng  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2){B)  of 
the  Act.  The  requested  reviews  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  piu-suant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  V.  United  States,  822  F.  Supp. 
782  (Crr  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.  Supp.  766  (CIT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g),  the 
predecessor  to  19  CFR  351.212(c)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by 
these  reviews  will  be  unchanged  by  the 
results  of  these  reviews. 

We  will  instruct  the  the  Customs 
Service  to  continue  to  collect  cash 
deposits  for  non-reviewed  companies, 


except  Timminco  Limited  (which  was 
excluded  from  the  orders  diu-ing  the 
investigation),  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  these  orders  are  those 
established  in  the  most  recently 
completed  administrative  proceeding, 
conducted  pm-suant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments.  See  Final 
Results  of  the  Second  Countervailing 
Duty  Administrative  Reviews:  Pure 
Magnesium  and  Alloy  Magnesium  from 
Canada,  62  FR  48607  (September  16, 
1997).  These  rates  shall  apply  to  all  non- 
reviewed  companies  imtil  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1,  1997,  through  December  31, 
1997,  the  assessment  rates  appUcable  to 
all  non-reviewed  companies  covered  by 
these  orders  are  the  cash  deposit  rates 
in  effect  at  the  time  of  entry,  except  for 
Tiimninco  Limited  (which  was 
excluded  from  the  orders  dxuring  the 
original  investigation). 

Public  Comment 

Interested  parties  may  request  a 
hearing  not  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Interested  parties  may  submit  written 
argiunents  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  pubUcation.  Rebuttal  briefs, 
limited  to  argiunents  raised  in  case 
briefs,  may  be  submitted  five  days  after 
the  time  limit  for  filing  the  case  brief. 
Parties  who  submit  an  argument  in 
these  proceedings  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argiiment.  Any  hearing, 
if  requested,  will  be  held  two  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  351.309(c)(ii),  are  due. 

The  Department  will  publish  the  final 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs  or  at  a  hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 


Dated:  May  3,  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Extending  Comment  Period 
to  May  14, 1999 

agency:  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  extending  comment 
period  to  May  14,  1999. 

SUMMARY:  In  connection  with  the 
Department  of  Commerce's  request  for 
public  comments  on  its  proposed  safe 
harbor  documents  aimounced  in  the 
notice  published  on  April  22,  1999 
(pages  19747-19748),  the  Department 
has  posted  new  "Frequently  Asked 
Questions"  and  extended  the  comment 
period  on  all  posted  documents  to  May 
14, 1999.  All  dociunents  for  comment 
are  posted  on  the  Department's  web 
page,  at  http://www.ita.doc.gov/ecom. 

DATES:  The  deadline  for  public 
comments  is  May  14, 1999. 

Comment  Submission  Procedure 

Please  submit  comments  on  any  draft 
doomients  to  the  Department  of 
Commerce  electronically  in  an  HTML 
format  to  the  following  email  address: 
Ecommerce@ita.doc.gov.  If 
organizations  do  not  have  the  technical 
ability  to  provide  comments  in  an 
HTML  format,  they  can  forward  them  in 
the  body  of  the  email,  or  in  a  Word  or 
WordPerfect  format.  If  necessary,  hard 
copies  of  comments  can  be  mailed  to  the 
Electronic  Commerce  Task  Force,  U.S. 
Department  of  Commerce,  Room  2009, 
14lh  and  Constitution  Ave.,  NW, 
Washington  DC  20230,  or  faxed  to  202- 
501-2548.  If  you  would  like  to  speak  to 
someone  or  want  hard  copies  please  call 
Brenda  Carter-Nixon  on  (202)  482-5227. 

Dated:  April  30.  1999. 
Eric  Fredell, 

International  Trade  Specialist,  International 
Trade  Administration/  Trade  Development. 
[FR  Doc.  99-11455  Filed  5-6-99:  8:45  am) 
BILUNG  CODE  3510-DR-P 
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ACTION:  Notice  of  availability  of  funds 
for  coop  Brative  agreements  to  provide 
fellowsHps  for  imdergraduate,  graduate, 
and  pos'  -doctoral  students. 
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This  notice  is  to  invite 
from  accredited  colleges  and 
versifies  to  participate  in  the  PREP 
Under  this  program,  MIST 
financial  assistance  to 
accredited  colleges  and  universities  to 
institutions  to  provide 
experiences  and  financial 
to  undergraduate,  graduate, 
doctoral  students  at  the  NIST, 
Laboratories  in  Boulder, 

It  is  anticipated  that  two  (2) 
awards  will  be  made  contingent 
a  pfailability  of  funds  in  fiscal  year 
Hdwever,  in  fiscal  year  1998,  96 
fe;  lowships  were  provided  (some 
received  more  than  one 
fellowsHip).  Approximately  $1,375,000 
fellov  ships  were  awarded  under  this 
in  1998. 


/  .pplications  must  be  received  at 
below  no  later  than  5  p.m.. 
Standard  Time  on  June  7, 
order  to  be  considered  for  the 
awards.  Late  applications  will 
and  returned  to  the  sender. 


AOORESSJES:  Request  application 
material  s  from  and  send  applications  to: 
PREP  Pr  )gram  Coordinator,  Division 
360,  Nat  onal  Institute  of  Standcirds  and 
Technoljgy,  325  Broadway,  Boulder, 
CO803C3. 

Applii  lation  materials  may  also  be 
downlot  ded  from  the  World  Wide  Web 
at  the  fo  lowing  address:  http:// 
www.bo  ilder.nist.gov/exec/ 
bdprepo  htm. 


FOR  FURTHER  I 
Phyllis 
telephc 
phyllis.v 


lor  e 


INFORMATION  CONTACT: 

fright.  Program  Coordinator, 

(303)  497-3244,  or  e-mail 
.\fright@nist.gov. 

SUPPLEK^NTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 
Name  am   Number:  11.609 — Measurement 
and  Engii  eering  Research  and  Standards. 

Authoi  ty:  Section  18  of  the  NIST  Act,  as 
amended  (15  USC  278g-l) 


Program  Description 

PREP  is  designed  to  provide  funding 
to  eligible  colleges  and  universities  to 
enable  them  to  provide  fellowships  to 
undergraduate,  graduate,  and  post- 
doctoral students.  Through  these 
fellowships,  students  will  participate  in 
valuable  laboratory  experiences  and  will 
receive  financial  assistance.  Through 
this  program  NIST  sponsors  will  often 
become  mentors  and  work 
collaboratively  with  the  faculty  and 
advisors  at  the  university  to  further  the 
success  of  the  student.  The  majority  of 
the  laboratory  research  experiences  wall 
take  place  at  the  NIST  laboratory  in 
Boulder,  Colorado. 

Fellowships  will  be  awarded  to 
students  by  the  selected  colleges  and 
universities  to  encoiuage  the  growth 
and  progress  of  science  and  engineering 
in  the  United  States,  including  the 
encouragement  of  women  and  minority 
students  seeking  to  further  their 
professional  development.  A  major 
objective  is  to  nurture  students 
considered  to  be  potential  futiu-e  NIST 
employees. 

Undergraduate  and  graduate  students 
receiving  NIST-PREP  fellowships  must 
be  accepted  for  enrollment  for  academic 
credit  as  full-time  students  at  an 
accredited  university  and  remain 
affiliated  with  the  university  during  the 
term  of  the  fellowship.  Fellowships  may 
be  extended  after  graduation  only  as 
long  as  necessary  to  complete  research 
projects  started  by  the  student  while 
enrolled  as  a  student  with  the 
university.  Post-doctoral  students  must 
be  affiliated  with  a  university  din-ing  the 
term  of  the  fellowship. 

Funding  Availability 

Applications  for  cooperative 
agreements  should  be  for  one  year,  with 
options  for  renewal  at  the  discretion  of 
NIST  for  up  to  four  additional  years 
without  competition. 

Fellowships  will  be  awarded  by  the 
cooperating  colleges  and/or  universities 
contingent  solely  upon  the  availability 
of  NIST  program  funds  and  the  selection 
of  students  by  potential  NIST  sponsors. 
Fellowships  will  be  negotiated  between 
the  university  and  NIST,  and  can 
include  the  following:  undergraduate 
fellowships  can  include  a  stipend  and 
full  tuition  payment  at  the  in-state  rate; 
graduate  fellowships  can  consist  of  a 
stipend,  tuition  assistance,  and 
insurance;  and  postgraduate  fellowships 
are  negotiated  between  university  and 
NIST  as  part  of  the  cooperative 
agreement  and  may  consist  of  a  stipend, 
travel,  moving  expenses,  and  other 
miscellaneous  expenses. 


Matching  Requirements 

Cost  sharing  and  matching  is  not 
required  under  this  program.  However, 
in  the  interest  of  furthering  the 
education  and  development  of  futiue 
scientists  and  engineers,  applicants  are 
encoiu'aged  to  cost  share  on  a  volimtary 
basis.  Volimtary  costs  sharing  may 
include  any  eligible  costs  under  the 
applicable  costs  principles  that  meet  the 
test  of  reasonableness,  allocability,  and 
allowability.  Such  voluntary  cost 
sharing  may  include,  but  is  not  limited 
to,  cash  contributions  for  direct  costs, 
contributions  of  indirect  costs,  or  in- 
kind  contributions.  While  cost  sharing 
is  not  required,  any  cost  the  share 
contribution  will  be  taken  into 
consideration  in  reviewing  the 
competitiveness  of  the  proposed  project 
budget. 

Type  of  Funding  Instrument 

NIST  expects  to  award  two  or  more 
cooperative  agreements.  This 
information  is  provided  in  the  interest 
of  maximum  openness  of  the  agency's 
intent.  It  is  not  intended  to  bind  the 
agency  to  any  specific  number  of 
cooperative  agreements.  As  the  funding 
instrument  will  be  a  cooperative 
agreement,  NIST  anticipates  that  it  will 
be  substantially  involved  wdth  the 
applicant  institution  in  the 
implementation  and  management  of  all 
cooperative  agreements  awarded.  It  is 
anticipated  that  before  fellowships  are 
offered  to  students,  the  students  will  be 
screened  by  the  appropriate  officials  of 
the  applicant  organization  and  NIST 
sponsors.  Criteria  for  such  screening 
will  be  mutually  developed  by  NIST 
and  the  applicant  organization. 

Eligibility  Criteria 

Accedited  educational  institutions 
that  offer  undergraduate  and  graduate 
degrees  in  physics,  chemistry,  materials 
science,  mathematics,  computer  science, 
or  engineering  are  eligible  to  participate 
in  this  program.  Students  who  receive 
fellowships  under  the  program  must  be 
citizens  of  the  United  States  or  lawfully 
admitted  to  the  United  States  for 
permanent  residence,  and  show 
evidence  of  a  3.0  or  higher  grade  point 
average  in  a  curriculimi  acceptable  to 
the  sponsoring  educational  institution 
and  NIST.  Undergraduate  and  graduate 
students  must  be  enrolled  full-time,  and 
post-graduate  students  must  be 
associated  with  the  accredited 
educational  institution.  Post-doctoral 
students  who  receive  fellowships  under 
the  program  must  begin  the  program 
within  five  years  of  receiving  their 
doctoral  degree.  In  most  cases, 
applicants  must  insure  the  availability 
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of  students  for  on-site  work  experiences 
in  Boulder,  Colorado  concurrently  with 
the  university  classroom  studies. 

Award  Period 

Applicants  must  propose 
undergraduate  fellowships  for  one 
semester  time  periods,  and  graduate  and 
postdoctoral  fellowships  for  one  year 
time  periods.  Undergraduate  and 
graduate  fellowships  may  be  renewed  as 
long  as  the  student  adequate  progress 
toward  a  degree  in  a  cvuriculum 
acceptable  to  the  sponsoring 
educational  institution  and  NIST,  and 
maintains  a  3.0  or  higher  grade  point 
average.  Proposed  graduate  fellowships 
must  not  exceed  six  years.  Proposed 
post-doctoral  fellowships  may  be 
renewed,  but  must  not  exceed  a  total  of 
three  years. 

Indirect  Costs 

Applicants  are  encoxiraged  to  propose 
to  cover  indirect  costs  as  cost  share 
under  the  program.  However,  indirect 
costs  are  eligible  project  costs.  Any 
indirect  costs  proposed  in  an 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
with  the  applicant's  cognizant  or 
oversight  Federal  agency  prior  to  the 
proposed  effective  date  of  the  award. 

Applicant  Forms 

Standard  Form  (SF)424,  Application 
for  Financial  Assistance,  SF  424A,  SF 
424B,  and  CD-511  shall  be  used  for 
applying  an  financial  assistance. 
Awards  resulting  from  this  competition 
will  be  administered  in  accordance  with 
15  CFR  14,  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  histitutions  of  Higher 
Education,  Hospitals,  Other  Non-Profits, 
and  Commercial  Organizations;"  and 
0MB  Circular  A-21,  "Cost  Principles 
for  Educational  Institutions;"  and  other 
award  terms  and  conditions.  An 
application  kit  may  be  requested  from 
the  contact  person  at  the  address  listed 
above.  Proposals  may  be  struct\ired  in 
any  way  that  the  applicants  believe  will 
best  present  their  proposed  project.  A 
format  that  NIST  offers  for  consideration 
by  applicant  is  as  follows: 

Proposal  Summary 

/.  Introduction:  Describe  the 
institution's  qualifications  for 
conducting  the  proposed  project. 

//.  Need  Assessment:  Document  and 
explain  the  needs  to  be  met  by  the 
proposed  project  or  problems  to  be 
solved  as  a  result  of  conducting  the 
proposed  project 

///.  Objectives:  Provide  detailed 
expected  project  outcomes  and  benefits 


to  the  college  or  university  expressed  in 
measurable  terms. 

IV.  J?va7uaf20/i;  Delineate  plans  for 
measuring  success  or  determining  the 
degree  to  which  the  project  objectives 
were  met. 

V.  Budget:  Prepare  SF-424-A  and 
provide  a  detailed  budget  narrative  to 
explain  fully  and  justify  all  proposed 
project  funding  including  each  level  of 
fellowships  (undergraduate,  graduate, 
and  post-graduate)  and  other  resources. 

VI.  Future  or  Other:  Describe  plans  for 
continuing  the  project  Necessary 
Fimding  beyond  Federal  funding 
currently  requested.  It  is  up  to  the 
applicant  organization  to  determine 
appropriate  application  criteria  for  use 
by  undergraduate,  graduate,  and  post- 
doctoral students  in  applying  for  the 
fellowship  program.  There  is  no 
prescribed  format.  Examples  of  criteria 
previously  used  can  be  obtained  from 
the  contact  person  listed  above  or  by 
downloading  copies  from  the  PREP  web 
site  at  http://wnArw.boulder.nist.gov/ 
exec/bdprepo.htm. 

Project  Funding  Priorities 

Applicants  must  be  able  to  provide 
students  for  on  site  work  experiences  at 
the  NIST  laboratories  in  Boulder, 
Colorado.  The  student  must  also  be 
enrolled  in  an  academic  program 
acceptable  to  both  the  sponsoring 
institution  and  NIST  while  working  in 
the  laboratories. 

Application  Evaluation  Criteria 

Applications  will  be  evaluated  by  a 
panel  of  at  least  three  independent 
reviewers  who  are  knowledgeable  in  the 
subject  matter  of  this  solicitation  and  its 
objectives.  All  applications  will  be 
evaluated  and  scored  on  the  basis  of  the 
evaluation  criteria  delineated  below: 

1 .  Experience  in  providing  students 
pursuing  degrees  in  physics,  chemistry, 
materials  science,  mathematics, 
computer  science  or  engineering  with 
work  experiences  in  laboratories  or 
other  settings  consistent  with  furthering 
the  students'  education.  Unsatisfactory 
performance  on  any  previous  Federal 
awards  may  result  in  an  application  not 
being  considered  for  funding.  (30 
Points) 

2.  Sovmdness  of  the  applicant's 
academic  program,  proposed  project 
objecti"es,  and  appropriateness  of 
proposed  student  work  assignments  in 
light  of  ongoing  research  at  NIST/ 
Boulder  and  the  students'  academic 
programs.  (30  Points) 

3.  Adequacy  and  reasonableness  of 
plans  for  administering  the  project  and 
coordinating  with  the  NIST  Program 
Officer  in  Boulder.  (20  Points) 


4.  Cost  realism  of  the  proposed  project 
budget  (proposed  fellowships  and  other 
proposed  costs)  in  light  of  the  activities 
proposed  and  the  objectives  of  the 
sponsoring  institution  and  NIST.  (20 
Points) 

Selection  Procedures 

Selection  Procedures 

The  selection  of  institutions  to  be 
recommended  for  an  award  will  be 
made  by  the  Executive  Officer  at  the 
NIST  Laboratory  in  Boulder,  Colorado. 
In  recommending  applications  for 
funding,  the  Executive  Officer  will  take 
into  consideration  the  results  of  the 
evaluations  and  scores  of  the 
independent  review  panel,  the  needs  of 
the  NIST  laboratories,  and  the  selection 
official's  judgement  as  to  which 
applications,  taken  as  a  whole,  are  likely 
to  best  further  the  goals  of  the  PREP 
program.  The  final  selection  of 
applications  and  award  of  cooperative 
agreements  will  be  made  by  the  NIST 
Grants  Officer  in  Gaithersburg, 
Maryland. 

Other  Requirements 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DoC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Preaward  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DoC 
to  cover  preaward  costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  futiue  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
imtil  either: 

1 .  The  delinquent  account  is  paid  in 
hiU, 
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2.  A 


3. 
DoC 
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negotiated  repayment  schedule  is 
estab  lished  and  at  least  one  payment  is 
receive,  or 

I  )ther  arrangements  satisfactory  to 
tre  made. 


Nami !  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
revie  V  process.  Name  checks  are 
inten  led  to  reveal  if  any  key  individuals 
assoc  ated  with  the  applicant  have  been 
convi  cted  of  or  are  presently  facing 
crimi  lal  charges  such  as  fraud,  theft, 
perju  y,  or  other  matters  which 
signil  icantly  reflect  on  the  applicant's 
mana  jement  honesty  or  financial 
integiity. 

PrimJiry  Applicant  Certifications 

All  primary  applicants  must  submit  a 
comp  eted  Form  CD-51 1, 
'Cert  fications  Regarding  Debarment, 
Susp(  nsion  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 

uirements  and  Lobbying,"  and  the 
ov  ing  explanations  are  hereby 


Req 
foil 
provided 

1 
Suspi 
define  d 
are  su ) 


^  onprocurement  Debarment  and 
le  nsion:  Prospective  participants  (as 
■  at  15  CFR  Part  26.  Section  105) 
iject  to  15  CFR  Part  26, 
Non^rocurement  Debarment  and 

ision"  and  the  related  section  of 
cejlification  form  prescribed  above 


lies 


Drug- 


Suspei: 

the 

appli 

2 
defineld 
are  su 
F 

Drug 
relatec 


3. 
at  15 
subjec 
U.S.C 
appro 
Federil 


of  the 
above 


0  00: 


Aiti 


$100. 
.    4. 

applic^t 
lobbyi 
inSF- 
Activil  i 
Part  2f 


Aiti- 


Free  Workplace:  Grantees  (as 

at  15  CFR  Part  26,  Section  605) 

)ject  to  15  CFR  Part  26,  Subpart 

G(  vernmentwide  Requirements  for 

ree  Workplace  (Grants)"  and  the 

section  of  the  certification  form 

prescribed  above  applies: 

Lobbying:  Persons  (as  defined 
Part  28,  Section  105)  are 
to  the  lobbying  provisions  of  31 
1352,  "Limitation  on  use  of 
riated  funds  to  influence  certain 
contracting  and  financial 
transactions,"  and  the  lobbying  section 
;ertification  form  prescribed 
ipplies  to  applicants/bids  for 
cooperative  agreements  for  more  than 
and 


cfr: 


Lobbying  Disclosures:  Any 
who  has  paid  or  will  pay  for 
ig  using  any  funds  must  submit 
-LL,  "Disclosure  of  Lobbying 
es."  as  required  under  15  CFR 
Appendix  B. 


False  S  tatements 


A  fa 


se  statement  on  an  application  is 
grounc  s  for  denial  or  termination  of 
funds  i  ind  grounds  for  possible 
punish  ment  by  a  fine  of  imprisonment 
as  pro\  ided  in  18  U.S.C.  1001. 


IntergoTenunental  Review 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Purchase  of  American-Made  Equipment 
and  Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  greatest 
practicable  extent,  to  purchase 
American-made  equipment  and 
products  with  funding  provided  under 
this  program. 

Executive  Order  12866 

This  funding  notice  was  determined 
to  be  "not  significant"  for  purposes  of 
Executive  Order  12866. 

Paperwork  Reduction  Act 

This  Notice  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  (PRA),  which  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  0MB  Control 
Numbers  0348-0043.  0348-0044,  0348- 
0040,  and  0348-0046.  Notwithstanding, 
any  other  provision  of  law  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  unless  that  collection 
displays  a  current  valid  OMB  control 
number. 

Dated:  May  3,  1999. 
Karen  H.  Brown, 

Deputy  Director. 

(FR  Doc.  99-11568  Filed  5-6-99;  8:45  am] 

BILLING  CODE  3510-13-4* 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  990430116-9116-01;  I.D. 
042099A] 

Talking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Tuna  Purse  Seine  Vessels  in  the 
Eastern  Tropical  Pacific  Ocean  (ETP); 
Initial  Finding 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
action:  Finding. 

SUMMARY:  On  April  29,  1999,  the 
National  Marine  Fisheries  Service 
(NMFS)  made  the  initial  finding 
required  by  the  International  Dolphin 
Conservation  Program  Act  (IDCPA). 
NMFS  found  that  there  is  insufficient 
evidence  that  chase  and  encirclement  by 


the  tuna  purse  seine  fishery  "is  having 
a  significant  adverse  impact"  on 
depleted  dolphin  stocks  in  the  ETP. 
Based  on  this  initial  finding,  and 
effective  on  the  effective  date  of  the 
final  regulations  to  implement  the 
IDCPA,  tuna  products  containing  tuna 
harvested  in  the  ETP  by  purse  seine 
vessels  with  carrying  capacity  greater 
than  400  short  tons  may  be  labeled 
"dolphin-safe"  only  if  no  dolphins  were 
killed  or  seriously  injured  during  the  set 
in  which  the  tuna  were  caught. 
DATES:  The  initial  finding  will  become 
effective  on  the  effective  date  of  the 
final  regulations  to  implement  the 
IDCPA  which  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  The  Report  to  Congress  and 
supporting  documentation  may  be 
found  on  the  internet  at  http:// 
swfsc.ucsd.edu/mm  res. html  or  http:// 
wvirw.nmfs.gov/prot_res/main/ 
new. html.  Copies  may  also  be  obtained 
from  the  Marine  Mammal  Division, 
Southwest  Fisheries  Science  Center, 
8604  La  Jolla  Shores  Drive,  P.O.  Box 
271,  La  Jolla  ,  California  92038-0271. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Allison  Routt,  NMFS.  Southwest 
Region,  Protected  Resources  Division, 
(562-980-4020). 
SUPPLEMENTARY  INFORMATION: 

Background 

One  of  the  primary  fishing  methods 
used  to  harvest  tima  in  the  ETP  is 
dolphin  encirclement.  Under  this 
method,  fishermen  set  their  nets  around 
groups  of  dolphins  because  schools  of 
tuna  swim  below  them.  Over  the  vears. 
fishermen  have  developed  techniques  to 
reduce  the  number  of  dolphins  killed 
annually  by  encirclement  from  over 
350,000  animals  in  the  early  1970s  to 
approximately  2.000  in  1998.  However, 
the  practice  remains  controversial  and, 
in  1989,  U.S.  tuna  caimers  agreed  to  use 
only  tuna  that  had  been  caught  by 
methods  other  than  encirclement  and 
began  to  use  dolphin-safe  labels  on  their 
cans.  In  1990.  the  term  "dolphin  safe" 
was  defined  statutorily  to  mean  no 
intentional  dolphin  encirclement  per 
trip.  Amendments  to  the  statute  in  1992 
prohibited  the  sale  of  non-dolphin  safe 
tuna  in  the  United  States  after  Jime  1, 
1994. 

As  a  result  of  the  U.S.  statutes,  in 
1995  several  Latin  American  countries 
agreed  in  the  Panama  Declaration  to 
limit  dolphin  mortalities  associated 
with  tuna  fishing  in  the  ETP  to  no  more 
than  5,000  dolphins  per  year,  with 
additional  limits  on  individual  stocks. 
The  Panama  Declaration  was  signed  by 
the  nations  participating  in  the 
voluntary  international  dolphin 
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conservation  program  in  the  ETP, 
including  the  United  States.  In 
exchange,  the  United  States  agreed  to 
modify  its  standards  for  the  "dolphin 
safe"  label.  In  order  to  implement  the 
Panama  Declaration,  Congress  enacted 
tlie  IDCPA.  However,  Congress  was 
reluctant  to  permit  the  labeling  standard 
to  change  immediately,  without 
additional  research  on  fishery  impacts 
on  depleted  dolphin  stocks. 

Statutory  Requirements 

Section  304(a)  of  the  Marine  Mammal 
Protection  Act  (MMPA),  as  revised  by 
the  IDCPA,  requires  the  NMFS.  in 
consultation  with  the  Marine  Mammal 
Commission  and  the  Inter-American 
Tropical  Tima  Commission  (lATTC),  to 
"conduct  a  study  of  the  effect  of 
intentional  encirclement  (including 
chase)  on  dolphins  and  dolphin  stocks 
incidentally  taken  in  the  course  of  purse 
seine  fishing  for  yellowfin  tima  in  the 
ETP."  The  law  requires  the  study  to 
consist  of  abundance  surveys  and  stress 
studies  to  address  the  question  of 
whether  encirclement  is  having  a 
significant  adverse  impact  on  depleted 
dolphin  stocks. 

Under  the  IDCPA,  the  dolphin-safe 
labeling  standard  could  change 
depending  upon  the  results  of  this 
study.  The  IDCPA  states  that  the 
Secretary  of  Commerce  shall  make  a 
finding  in  March  1999,  based  on  the 
initial  results  of  the  study  regarding 
whether  the  intentional  deployment  on 
or  encirclement  of  dolphins  with  purse 
seine  nets  "is  having  a  significant 
adverse  impact"  on  any  depleted 
dolphin  stock  in  the  ETP.  The  authority 
to  make  this  determination  has  been 
delegated  to  NMFS.  Unless  there  is  an 
initial  finding  that  the  best  scientific 
information  available  in  March  1999 
supports  a  scientific  conclusion  that  the 
fishery  is  causing  a  "significant  adverse 
impact,"  the  new  dolphin-safe  labeling 
standard  in  paragraph  (h)(1)  of  the 
Dolphin  Protection  Consumer 
Information  Act  (DPCIA)  (i.e.,  that  no 
dolphins  were  killed  or  seriously 
injured  during  the  sets  in  which  the 
tima  were  caught)  automatically 
replaces  the  prior  labeling  standard, 
which  permitted  no  intentional 
encirclement  of  dolphins  during  the  trip 
in  which  the  tuna  was  caught.  Similarly, 
NMFS  has  been  delegated  the 
Secretary's  authority  to  make  a  final 
finding  by  December  31,  2002,  after 
additional  research  is  conducted. 

Scientific  Results 

The  initial  results  from  the  NMFS 
study  are  presented  in  a  Report  to 
Congress.  This  report  also  describes  the 
research  program's  development  of  a 


decision  analysis  framework  to 
quantitatively  evaluate  the  various  types 
of  information  gathered  in  the  study  in 
order  to  make  the  "significant  adverse 
impact"  determination  required  by  the 
IDCPA. 

The  study  looked  at  three  dolphin 
stocks:  the  northeastern  offshore  spotted 
dolphin,  the  eastern  spiimer  dolphin, 
and  the  coastal  spotted  dolphin  stocks. 
The  first  two  stocks  are  listed  as 
depleted  under  the  Marine  Mammal 
Protection  Act  (MMPA).  The  status  of 
the  coastal  spotted  dolphin  is  uncertain 
but  since  it  might  also  be  considered 
depleted,  the  research  survey  was 
designed  to  produce  an  estimate  of 
abimdance  for  this  stock  as  well. 

When  the  eastern  spinner  dolphin 
stock  was  listed  as  depleted  under  the 
MMPA  in  1993,  the  population  was 
estimated  to  be  approximately  44 
percent  of  its  pre-exploitation 
population  size.  The  northeastern 
offshore  spotted  dolphin  in  1993  was 
estimated  to  be  between  19  and  28 
percent  of  its  pre-exploitation 
population. 

According  to  new  abundance 
estimates  from  data  collected  during  the 
1998  research  abundance  survey  and 
other  available  data  noted  above,  the 
nvunber  of  the  northeastern  offshore 
spotted  dolphin  is  now  estimated  to  be 
1,011,104  animals,  and  the  estimated 
number  of  eastern  spinner  dolphins  is 
now  1,157,746  animals.  These  numbers 
are  large;  however,  the  population 
assessment  model  and  analysis  indicate 
that  these  populations  are  apparently 
not  increasing  at  the  expected  rate 
despite  the  low  level  of  reported 
mortalities  from  the  ETP  purse  seine 
fishery  since  1991  and  the  reproductive 
potential  for  these  populations. 

With  respect  to  the  coastal  spotted 
dolphin,  the  1998  population  nimiber  is 
estimated  to  be  108,289  animals. 
However,  much  of  the  essential 
information  is  lacking  for  coastal 
spotted  dolphins,  especially  from  the 
early  years  of  the  fishery  when  the 
impact  on  the  stocks  would  have  likely 
been  the  greatest.  The  Report  to 
Congress  concludes  that  a  direct 
comparison  to  a  1988  estimate  of  29,800 
coastal  spotted  dolphins  is  of 
questionable  value  since  the  difference 
is  too  large  in  size  to  "solely  be 
attributable  to  population  growth." 

The  Report  endeavors  to  address  the 
issue  of  slow  recovery  of  the 
populations  but  admits  that  attributing 
causality  is  even  more  difficult  than 
interpreting  abundance  and  trend  data. 
The  report  attempted  to  address  two 
sources  identified  as  possible  causes  for 
slow  recovery:  changing  environmental 


conditions  and  indirect  or  unobserved 
effects  of  tuna  fishing. 

With  regard  to  changing  ocean 
conditions,  the  environmental  data 
examined  to  date  shows  no  evidence  of 
a  recent  ocean  environmental  shift  or 
other  long-term  change  that  might  affect 
population  growth  rates  for  depleted 
ETP  dolphin  stocks.  Therefore,  NMFS 
looked  closely  at  whether  fishing  might 
be  the  cause.  NMFS  conducted  a 
literatiire  review  that  led  to  the 
conclusion  that  stress  caused  by 
encirclement  could  not  be  dismissed  as 
a  possible  source  of  the  observed  failure 
to  recover  at  expected  rates.  Although 
the  stress  literature  review  concluded 
that  fishery-related  stresses  could 
possibly  affect  mortality  or  reproduction 
in  dolphin  stocks,  it  could  not  attribute 
population  level  impacts  of  stress  as  a 
cause  of  the  failure  of  the  northeastern 
offshore  spotted  dolphin  and  eastern 
spinner  dolphin  stocks  in  the  ETP  to 
recover  as  expected.  In  addition, 
separation  of  dolphin  cows  and  calves 
and  underreported  direct  kills  are  two 
other  possible  causes  of  the  failure  to 
recover.  Moreover,  these  potential 
causes  are  not  mutually  exclusive. 

Although  NMFS  considered  the  best 
available  scientific  data  in  the  Report, 
there  are  several  sources  of  uncertainty 
regarding  these  data.  For  example,  the 
Report  to  Congress's  conclusion  that 
two  of  the  depleted  dolphin  stocks  have 
failed  to  recover  as  expected  could  be 
affected  substantially  because  the  Tuna 
Vessel  Observer  Data  (TVOD)  may  be 
biased  because  of  inconsistencies  in 
data  collection.  For  the  final  report  and 
finding,  NMFS  will  pursue  a  careful 
evaluation  of  the  data  focusing  on  the 
recently  identified  concerns  and  will 
conduct  a  peer-reviewed  analysis  of 
these  various  data  sources.  In  addition 
it  is  possible  that,  since  observed 
mortality  has  been  substantially  reduced 
only  in  the  last  ten  years,  insufficient 
time  has  passed  to  allow  detection  of 
recovery  because  of  lags  resulting  from 
the  time  between  birth  and  sexual 
matiirity. 

More  scientific  research  is  necessary 
to  better  evaluate  the  effect  of  the  tima 
purse  seine  fishery  on  depleted  dolphin 
stocks  in  the  ETP.  As  mandated  by  the 
IDCPA,  NMFS,  in  cooperation  with 
other  IDCP  member  countries,  will 
continue  to  collect  data  for  estimating 
population  abundance  of  dolphin  stocks 
in  the  ETP  in  order  to  determine 
whether  there  are  significant  adverse 
impacts  to  depleted  dolphin  slocks  for 
the  final  finding.  A  final  finding  will  be 
made  between  July  1,  2001,  and 
December  31,  2002. 
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Ratio  sale  for  Finding 

Tha  initial  finding  relies  on  two 
deterfiinations:  that  there  is  a 
signi^cant  adverse  impact  on  the 
depleted  stocks;  and  that  the  significant 
impact  is  due  to  the  practices  of  the 
purse  seine  fishery.  For  the  reasons 
briefly  outlined  below,  NMFS  has 
determined  that  there  is  insufficient 
evidence  to  conclude  that  intentional 
deployment  on  or  encirclement  of 
dolphins  with  purse  seine  nets  is  having 
a  significant  adverse  impact  on  any 
depleted  dolphin  stock  in  the  ETP. 
Becau  se  of  this  initial  finding,  the 
"dolp  lin  safe"  labeling  standard 
specif  ed  in  paragraph  (h)(1)  of  the 
DPCL/ 1  will  change  on  the  effective  date 
of  the  final  regulations  to  implement  the 
IDCPA. 

Wh  le  the  rate  of  recovery  of  the 
dolph  n  stocks  may  be  lower  than 
expec  ed,  there  is  insufficient 
infom  lation  to  conclude  that  there  has 
been  a  significant  adverse  impact  on  the 
deplel  Bd  stocks.  Additionally,  observed 
dolph  n  mortality  is  extremely  low.  The 
numb  srs  of  dolphins  currently  killed  by 
the  pu  rse  seine  fishery  is  in  the  low 
-thousands,  as  opposed  to  the  hundreds 
of  thousands  in  the  early  1970s. 
Furthe  rmore,  the  total  annual  mortality 
of  all  (  olphins  in  the  ETP  due  to  the 
purse  Beine  fishery  is  capped  at  5,000  by 
a  bind  ng  international  agreement.  The 
drama  Ic  reduction  in  dolphin  mortality 
over  tl  le  past  12  years  can  be  attributed 
to  con  inued  cooperation  in  the 
Intemi  itional  Dolphin  Conservation 
Progra  tn  through  the  auspices  of  the 
lATTC .  The  current  low  level  of 
observed  dolphin  mortalities  in  the  ETP 
tuna  p  urse  seine  fishery  creates  an 
expect  ation  that  the  fishery  will  not 
prever  t  the  depleted  populations  from 
recove  -ing. 

Fina  lly,  there  is  no  solid  evidence  in 
any  of  the  scientific  studies  to  date  that 
links  t  le  apparent  failure  of  dolphin 
stocks  to  recover  at  the  rate  expected 
based  i  )n  historical  data  to  the  current 
tuna  p  irse  seine  fishery  practices.  The 
Report  to  Congress  does  not  provide 
eviden  ce  that  the  ETP  tuna  purse  seine 
fishery  is  the  cause  of  the  apparent 
failure  of  the  northeastern  offshore 
spotte(  I  dolphin  and  eastern  spinner 
dolphin  stocks  to  recover  as  expected; 
nor  do  ;s  it  dismiss  the  fishery  as  a 
possib  e  cause.  Due  to  the  large 
dispar  ty  in  population  abundance 
estima  :es  of  coastal  spotted  dolphins  in 
the  lati!  1980s  versus  1998,  it  is  difficult 
to  eval  iiate  whether  the  coastal  spotted 
dolphi  1  population  in  the  ETP  has  been 
affecte  1  by  the  ETP  tuna  purse  seine 
fishery.  As  mandated  under  the  IDCPA, 
NMFS  will  continue  to  conduct  IDCPA 


research  on  population  abundance  and 
stress  of  dolphins  affected  by  the  ETP 
tima  purse  seine  fishery.  The  final 
finding  will  be  made  between  July  1 , 
2001,  and  December  31,  2002. 

Authority:  Section  5(c)  of  Pub.  L.  105-42; 
16  U.S.C.  section  1385 

Dated:  April  30,  1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-11398  Filed  5-6-99;  8:45  am] 

BILUNG  COO€  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042099B] 

Marine  Mammals;  File  No.  545-1488 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
the  North  Gulf  Oceanic  Society,  SPWS 
Building,  3776  Lake  Avenue,  Suite  204, 
P.O.  Box  15244,  Homer,  Alaska  99603 
has  been  issued  a  permit  to  take  killer 
whales  [Orcinus  orca)  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Alaska 
Region,  P.O.  Box  21668,  Juneau,  AK 
99802-1668  (907/586-7221). 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On  March 
16,  1999,  notice  was  published  in  the 
Federal  Register  (64  FR  13004)  that  a 
request  for  a  scientific  research  permit 
to  take  killer  whales  had  been  submitted 
by  the  above-named  organization.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  ai'.d  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Dated:  April  30,  1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  99-11535  Filed  5-6-99;  8:45  am] 
BILLING  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Continued 
Health  Care  Benefit  Program;  OMB 
Number  0704-0364. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  600. 

Responses  Per  Respondent:  1. 

Annual  Response:  600. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  150. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  for 
individuals  to  apply  for  enrollment  in 
the  Continued  Health  Care  Benefit 
Program  (CHCBP).  The  CHCBP  is  a 
program  of  temporary  health  benefit 
coverage  comparable  to  the  health 
benefits  provided  for  former  civilian 
employees  of  the  Federal  Government. 
Respondents  are  beneficiaries  who  lose 
their  Military  Health  System  entitlement 
who  desire  to  enroll  in  the  Continued 
Health  Care  Benefits  Program.  These 
beneficiaries  include  former  active  duty 
members  and  their  families,  unmarried 
former  spouses,  emancipated  children, 
and  children  placed  for  adoption  or 
legal  custody.  Interested  beneficiaries 
are  required  to  provide  a  written 
election  to  obtain  this  continued 
coverage. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD 
(Health  Affairs),  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 
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Dated:  April  30,  1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  99-11434  Filed  5-6-99;  8:45  am] 

BILLING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  99-14] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-14, 
with  attached  transmittal,  pohcy 
justification,  and  Sensitivity  of 
Technology. 

Dated:  May  3,  1999. 

L.M.  B3muin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  S001-1(M« 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


22  APR  1999 
In  reply  refer  to; 
1-99/04254 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act,  we  are  forwarding  herewith  Transmittal  No.  99-14,  concerning  the 
Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  New 
Zealand  for  defense  articles  and  services  estimated  to  cost  $397  million.  Soon  after  this 
letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


iA_ 


MICHAEL  S.  DAVISON,  JR. 

UEUTINANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-14 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)   Prospective  Purchaser;  New  Zealand 
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(ii)   Total  Estimated  Value; 
Major  Defense  Equipment'" 
Other 
TOTAL 


$270  million 

$127  million 
$397  miUion 


(iii)  Description  of  Articles  or  Services  Offered;  Twenty-eight  F-16A/B  Block  15 
aircraft,  28  F-100-PW-200E  engines,  12  ALQ-131  Block  II  pods,  12  Litening  II 
targeting  pods,  spare  and  repair  parts,  devices,  support  equipment,  publications 
and  technical  documentation,  personnel  training  and  training  equipment,  U.S. 
Government  and  contractor  engineering  and  logistics  personnel  services  and  other 
related  elements  of  logistics  to  ensure  long-term  program  support. 

(iv)   Military  Department;  Air  Force  (NAK  and  SBA) 

(v)   Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  None 

(vi)   Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(vii)   Date  Report  Delivered  to  Congress;  22  APR  1999 


as  deflned  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 


t 


ew  Zealand  -  F-16A/B  Block  15  Aircraft 


he  Government  of  New  Zealand  has  requested  a  possible  sale  of  28  F-16A/B  Block  15 
aircraft,  28  F-100-PW-200E  engines,  12  ALQ-131  Block  II  pods,  12  Litening  II  targeting 

?ods,  spare  and  repair  parts,  devices,  support  equipment,  publications  and  technical 
ocumentation,  personnel  training  and  training  equipment,  U.S.  Government  and 
contractor  engineering  and  logistics  personnel  services  and  other  related  elements  of  logistics 
to  ensure  long-term  program  support  The  estimated  cost  is  $397  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Southwestern 
"''acific  region. 


I 

T 


hese  F-16A/B  aircraft  will  be  used  to  increase  New  Zealand's  small  fighter  inventory  and 
eventually  replace  their  aging  fleet  of  A-4  aircraft,  as  well  as  enhance  its  interoperability 
with  U.S.  forces.  New  Zealand  will  use  these  aircraft  to  modernize  its  air  defense  capability 
and  will  have  no  difficulty  absorbing  them  into  its  inventory. 


k 


I 


e  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
e  region. 


he  prime  contractor  will  be  Lockheed  Martin,  Fort  Worth,  Texas.  There  are  no  offset 
agreements  proposed  to  be  entered  into  in  connection  with  this  potential  sale. 

Itnplementation  of  this  proposed  sale  will  require  the  assignment  of  one  U.S.  Government 
personnel  and  two  contractor  representatives  for  two  years  in-country. 


i 


here  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  99-14 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    Sensitivity  of  Technology; 

1.  The  F-16A/B  Block  15  weapon  system  is  unclassified,  except  as  mention  below. 
Sensitive  elements  of  the  F-16A/B  Block  15  aircraft  include  the  Pratt  and  Whitney  F-100- 
PW-220E  engine,  AN/ALR-69  Radar  Warning  Receiver,  AN/APG-66  radar,  the  fly-by-wire 
flight  control  system  and  the  diagnostics  in  the  Avionics  Intermediate  Shop.  The  system 
design  notes  on  the  software  arcUtecture  are  also  critical  elements.  Classified  elements  of 
the  F-16A/B  include  the  F-lOO  engine  infrared  signature,  AN/ALE-40  Chaff/Flare  Dispenser, 
radar  software  documentation,  six  Line  Replaceable  Units  and  Operational  Flight  Program 
(OFP)  of  the  AN/ALR-69,  the  OFP  of  the  Fire  Control  Computer,  and  operating  manuals 
and  maintenance  technical  orders  containing  performance  information,  operating  and  test 
procedures,  weapons  delivery  information,  repair  procedures,  and  other  information  related 
to  support  operation  and  repair  at  the  organizational  and  intermediate  levels.  The 
hardware,  software,  and  data  identified  are  classified  to  protect  vulnerabilities,  design  and 
performance  parameters,  munitions  related  data,  and  similar  critical  information. 

2.  The  F-lOO  engine  and  the  associated  component  parts  used  in  F-16A/B  aircraft  are 
unclassifled.  However,  several  manufacturing  processes,  design  practices,  and  metallurgical 
fabrication  techniques  used  are  advanced  technology  methods  found  only  with  the  U.S. 
propulsion  industry.  The  sale  of  F-lOO  engines  to  New  Zealand  will  not  include  the  transfer 
of  sensitive  technology  as  the  sale  does  not  include  sensitive  manufacturing,  design,  or 
metallurgical  processes  or  information. 

3.  The  AN/ALQ-131  Block  II  Electronic  Countermeasures  system  consists  of  pods, 
support  equipment,  and  support  documentation.  The  AN/ALQ-131  pod  is  an  advanced 
tactical  system  designed  for  use  on  high  performance  aircraft  The  Block  II  support 
equipment  contains  all  equipment  required  to  maintain  the  pod  at  the  intermediate  and 
organizational  level.  The  external  view  of  these  end  items  is  unclassified,  but  some  internal 
components  are  classified.  Related  documentation  to  successfully  operate  and  support  the 
items  at  the  intermediate  and  organizational  level  will  be  released.  Classified  hardware 
elements  of  the  AN/ALQ-131  pod  include  the  antenna  transmitter  group  and  receiver 
processor  assemblies  classifled  Confldential.  Some  end  item  hardware,  software,  operational 
techniques  and  other  data  are  classified  at  the  Confidential  and  Secret  level. 

4.  The  Litenmg  II  navigation  and  targeting  pod  is  a  joint  development  of  Rafael 
(Israel)  and  Northrup-Grumman  (U.S.).  The  pod  and  all  subsystems  are  Unclassified  but 
contain  technology  representing  the  latest  state-of-the-art  in  several  areas.  Sensitive 
elements  include  the  Forward  Looking  Infrared  (FLIR)  navigation  system  which  includes  a 
zoom  future  but  does  not  provide  a  terrain  following  capability. 
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5.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  it  might  be  able  to  develop  countermeasures  or 
countertacUcs  which  could  reduce  weapon  system  effectiveness.  Of  additional  concern,  but 
requiring  a  much  longer  exploitation  period,  is  the  possibility  such  information  could  be 
used  in  the  development  of  a  systems  with  similar  or  advanced  capabilities. 

6.  A  determination  has  been  made  that  New  Zealand  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S. 
Government  This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 


[FR  Di  c.  99-11437  Filed  5-6-99;  8:45  am] 

BILLINC   CODE  5001-1»-C 


DEP/  RTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMI^4ISTRATI0N 

NATIONAL  AERONAUTICS  AND 
SPAqE  ADMINISTRATION 

[0MB  Control  No.  9000-0083] 

Proposed  Collection;  Comment 
Request  Entitled  Qualification 
RequI  rements 

AGENCIES:  Department  of  Defense  (DOD), 
Gener  il  Services  Administration  (GSA), 
and  Nitional  Aeronautics  and  Space 
Admi  listration  (NASA). 
ACTIOI  I;  Notice  of  request  for  public 
comm  ents  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0083). 


the 

FAR 

NW. 

20405. 

FOR  FUPTHER 

Ralph 

Policy 


SUMM>  RY:  Under  the  provisions  of  the 
Paper  vork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secret  iriat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB  a  re  luest  to  review  and  approve 
an  ext  msion  of  a  currently  approved 
inforn  ation  collection  requirement 
concei  ning  Qualification  Requirements. 
This  C  MB  clearance  currently  expires 
on  Aujust  31,  1999. 

DATES:  Comments  may  be  submitted  on 
or  be f(  re  July  6,  1999. 

ADDRE  )SES:  Comments  regarding  this 
burdei  i  estimate  or  any  other  aspect  of 
this  cc  llection  of  information,  including 
sugges  tions  for  reducing  this  burden, 
shoulc  be  submitted  to:  FAR  Desk 
Officei ,  OMB,  Room  10102.  NEOB. 
Washi  igton.  DC  20503,  and  a  copy  to 
Geieral  Services  Administration, 

S  ;cretariat  (MVRS),  1800  F  Street. 

Rbom  4035,  Washington,  DC 


INFORMATION  CONTACT: 
DeStefano,  Federal  Acquisition 
Division,  GSA  (202)  501-1758. 
SUPPLE  MENTARY  INFORMATION: 


A.  Purpose 

Under  the  Qualified  Products 
Program,  an  end  item,  or  a  component 
thereof,  may  be  required  to  be 
prequalified.  The  solicitation  at  FAR 
52.209-1.  Qualification  Requirements, 
requires  offerors  who  have  met  the 
•qualification  requirements  to  identify 
the  offeror's  name,  the  manufacturer's 
name,  source's  name,  the  item  name, 
service  identification,  and  test  number 
(to  the  extent  known). 

The  contracting  officer  uses  the 
information  to  determine  eligibility  for 
award  when  the  clause  at  52.209-1  is 
included  in  the  solicitation.  The  offeror 
must  insert  the  offeror's  name,  the 
manufacturer's  name,  source's  name, 
the  item  name,  service  identification, 
and  test  number  (to  the  extent  known). 
Alternatively,  items  not  yet  listed  may 
be  considered  for  award  upon  the 
submission  of  evidence  of  qualification 
with  the  offer. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
2,207:  responses  per  respondent,  100; 
total  annual  responses,  220,700; 
preparation  hours  per  response,  .25;  and 
total  response  burden  hours,  55,175. 

OBTAINING  COPIES  OF  PROPOSALS: 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS).  Room  4035,  1800  F  Street.  NW, 
Washington.  DC  20405.  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0083.  Qualification  Requirements, 
in  all  correspondence. 


Dated:  May  4,  1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-11523  Filed  5-6-99;  8:45  am] 

BILLING  COOE  6820-34-P 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Advisory  Council  on 
Dependents'  Education 

AGENCY:  Department  of  Defense, 
Department  of  Defense  Education 
Activity  (DoDEA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463. 
notice  is  hereby  given  that  a  meeting  of 
the  Advisory  Council  on  Dependents' 
Education  (ACDE)  is  scheduled  to  be 
held  from  8  a.m.  to  5  p.m.  on  May  26, 
1999.  The  meeting  will  be  open  to  the 
public  and  will  be  held  in  the  9th  floor 
conference  room  at  the  Department  of 
Defense  Education  Activity.  4040  North 
Fairfax  Drive,  Arlington,  Virginia 
22203-1635.  The  purpose  of  the 
meeting  is  to  recommend  to  the 
Director,  Department  of  Defense 
Dependents'  Schools  (DoDDS).  general 
policies  for  the  operation  of  the  DoDDS; 
to  provide  the  Director.  DoDDS,  with 
information  about  effective  educational 
programs  and  practices  that  should  be 
considered  by  DoDDS;  and  to  perform 
other  tasks  as  may  be  required  by  the 
Secretary  of  Defense.  The  focus  of  this 
meeting  will  be  on  the  Domestic 
Dependent  Elementary  and  Secondary 
Schools  (DDESS)  and  "inclusion  of 
DDESS  representation  on  the  ACDE.  For 
further  information  contact  Ms.  Polly 
Purser  at  703-696-4235,  extension 
1911. 

Dated:  May  3.  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  99-11436  Filed  5-6-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

action:  Notice. 

In  accordcince  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  (P.L. 
92-463),  annoimceraent  is  made  of  the 
following  Committee  meeting: 

Date  of  Meeting:  June  16  and  June  17, 1999 
from  0830  to  1700. 

Place:  National  Rural  Electric  Cooperative 
Association,  4301  Wilson  Boulevard, 
Conference  Center  Room  1 ,  Arlington,  VA. 

Matters  To  Be  Considered:  Research  and 
Development  proposals  and  continuing 
projects  requesting  Strategic  Environmental 
Research  and  Development  Program  funds  in 
excess  of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
manner  permitted  by  the  Board. 

For  Further  Information  Contact:  Ms.  Amy 
Kelly,  SERDP  Program  Office,  901  North 


Stuart  Street,  Suite  303,  Arlington,  VA  or  by 
telephone  at  (703)  696-2124. 

Dated:  May  3,  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-11435  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  5001-1 0-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

AGENCY:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  207.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 


United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  207  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  May  1,  1999. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Nimiber  206. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 

BRiJNG  CODE  5001-10-M 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    -. 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


ALASKA 

ANCHORAGE  [INCL  NAV  RES] 
05/01  -  09/30 
10/01  -  04/30 

BARROW . 


BETHEL 

COLD  BAY 

CORDOVA 

CRAIG 

05/01  - 

08/31 

09/01  - 

04/30 

DEADHORSE 

DENALI  NATIONAL  PARK 

06/01  - 

08/31 

09/01  - 

05/31 

DILLINGHAM 

DUTCH  HARBOR -UNALASKA 

EARECKSON  AIR  STATION 

EIELSON  AFB 

05/15  - 

09/15 

09/16  - 

05/14 

ELMENDORF  AFB 

05/01  - 

09/30 

10/01  - 

04/30 

FAIRBANKS 

05/15  - 

09/15 

09/16  - 

05/14 

FT.  RICHARDSON 

05/01  - 

09/30 

10/01  - 

04/30 

FT.  WAINWRIGHT 

05/15  - 

09/15 

09/16  - 

05/14 

GLENNALLEN 

HEALY 

06/01  - 

08/31 

09/01  - 

05/31 

HOMER 

' 

05/15  - 

09/15 

09/16  - 

05/14 

JUNEAU 

KAKTOVIK 

KAVIK  CAMP 

161 

63 

224 

03/01/1999 

89 

56 

145 

03/01/1999 

115 

73 

188 

03/01/1999 

105 

60 

165 

03/01/1999 

110 

68 

178 

03/01/1999 

85 

62 

147 

03/01/1998 

95 

66 

161 

10/01/1998 

79 

64 

143 

10/01/1998 

80 

67 

147 

03/01/1999 

115 

52 

167 

03/01/1998 

90 

50 

140 

03/01/1998 

95 

59 

154 

10/01/1998 

110 

71 

181 

03/01/1999 

80 

57 

137 

03/01/1999- 

118 

58 

176 

03/01/1999 

81 

54 

135 

03/01/1999 

161 

63 

224 

03/01/1999 

89 

56 

• 

145 

03/01/1999 

118 

58 

176 

03/01/1999 

81 

54 

135 

03/01/1999 

161 

63 

224 

03/01/1999 

89 

56  . 

145 

03/01/1999 

118 

58 

176 

03/01/1999 

81 

54 

135 

03/01/1999 

90 

52 

142 

10/01/1998 

115 

52 

167 

03/01/1998 

90 

50 

140 

03/01/1998 

115 

58 

173 

03/01/1999 

98 

57 

155 

03/01/1999 

105 

68 

173 

03/01/1999 

175 

74 

249 

03/01/1999 

125 

69 

194 

03/01/1999 

Civilian  Bulletin  No.  207 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

MScIE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

KENAI-SOLDOTNA 

05/01  - 

09/30 

114 

63 

177 

03/01/1999 

10/01  - 

04/30 

76 

59 

135 

03/01/1999 

KENNICOTT 

149 

68 

217 

10/01/1998 

KETCHIKAN 

05/01  - 

09/30 

110 

74 

184 

03/01/1999 

10/01  - 

04/30 

88 

73 

161 

03/01/1999 

KING  SALMON 

101 

70 

171 

03/01/1999 

KLAWOCK 

05/01  - 

08/31 

95 

66 

161 

10/01/1998 

09/01  - 

04/30 

79 

64 

143 

10/01/1998 

KODIAK 

99 

67 

166 

03/01/1999 

KOTZEBUE 

05/01  - 

08/31 

137 

75 

212 

03/01/1999 

09/01  - 

04/30 

73 

61 

134 

03/01/1999 

KULIS  AGS 

05/01  - 

09/30 

161 

63 

224 

03/01/1999 

10/01  - 

04/30 

89 

56 

145 

03/01/1999 

MCCARTHY 

149 

68 

217 

10/01/1998 

METLAKATLA 

05/30  - 

10/01 

85 

52 

137 

03/01/1999 

10/02  - 

05/29 

78 

51 

129 

03/01/1999 

MURPHY  DOME 

05/15  - 

09/15 

118 

58 

176 

03/01/1999 

09/16  - 

05/14 

81 

54 

135 

03/01/1999 

NOME 

03/01  - 

03/31 

117 

58 

175 

03/01/1999 

04/01  - 

02/29 

92 

56 

148 

03/01/1999 

NUIQSUT 

120 

69 

189 

03/01/1999 

PETERSBURG 

87 

57 

144 

03/01/1999 

POINT  HOPE 

130 

70 

200 

03/01/1999 

POINT  LAY 

105 

67 

172 

03/01/1999 

PRUDHOE  BAY 

80 

67 

147 

03/01/1999 

SEWARD 

05/01  - 

09/30 

122 

65 

187 

03/01/1999 

10/01  - 

04/30 

86 

€1 

147 

03/01/1999 

SITKA-MT.  EDGECOMBE 

09/05  - 

03/31 

83 

59 

142 

10/01/1998 

04/01  - 

09/04 

101 

60 

161 

03/01/1998 

SKAGWAY 

05/01  - 

09/30 

110 

74 

184 

03/01/1999 

10/01  - 

04/30 

88 

73 

161 

03/01/1999 

SPRUCE  CAPE 

99 

67 

166 

03/01/1999 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees . 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


TAN ANA 

03/01  -  03/31 
04/01  -  02/29 
UMIAT 
VALDEZ 

05/15  -  10/01 
10/02  -  05/14 
WAINWRIGHT 
WRANGELL 

05/01  -  09/30 
10/01  -  04/30 
YAKUTAT 
[OTHER] 
AMERICAN  SAMOA 

AMERICAN  SAMOA 
GUAM 

GUAM  {INCL  ALL  MIL  INSTAL) 
HAWAII 

CAMP  H  M  SMITH 

EASTPAC  NAVAL  COMP  TELE  AREA 

FT.  DERUSSEY 

FT.  SHAFTER 

HICKAM  AFB 

HONOLULU  NAVAL 

ISLE  OF  HAWAII 

ISLE  OF  HAWAII: 

ISLE  OF  KAUAI 

12/01  -  04/30 
05/01  -  11/30 
ISLE  OF  KURE 
ISLE  OF  MAUI 
ISLE  OF  OAHU 
KANEOHE  BAY  MC  BASE 
KEKAHA  PACIFIC  MISSILE  RANGE  FAC 
12/01  -  04/30 
05/01  -  11/30 
KILAUEA  MILITARY  CAMP 
LUALUALET  NAVAL  MAGAZINE 
NAS  BARBERS  POINT 

PEARL  HARBOR  [INCL  ALL  MILITARY] 
SCHOFIELD  BARRACKS 
WHEELER  ARMY  AIRFIELD 
[OTHER] 


&  MC  RES  CTR 
:  HILO 
:  OTHER 


117 

92 

107 

HO 

84 

127 

110 
88 

110 
80 

73 

150 

110 
110 
110 
110 
110 
110 
80 
100 

136 

lis 

65 

112 
110 
110 

136 

115 
80 

110 
110 
110 
110 
110 
79 


58 
56 
33 

63 
60 
82 

74 
73 

68 
57 

53 

79 

61 

61 
61 
61 
61 
61 
52 
54 

64 
62 
41 
64 
61 
61 

64 
62 
52 
61 
61 
61 
61 
61 
62 


175 
148 
140 

173 
144 
209 

184 
161 
178 
137 

126 

229 

171 
171 
171 
171 
171 
171 
132 
154 

200 
177 
106 
176 
171 
171 

200 
177 
132 
171 
171 
171 
171 
171 
141 


03/01/1999 
03/01/1999 
03/0'l/1999 

03/01/1999 
03/01/1999 
03/01/1999 

03/01/1999 
03/01/1999 
03/01/1999 
03/01/1999 

03/01/1997 

10/01/1998 


10/01 
10/01 
10/01 
10/01 
10/01 
10/01 
06/01 
10/01 


/1998 
/1998 
/1998 
/1998 
/1998 
/1998 
/1998 
/1998 


10/01/1998 
06/01/1998 
05/01/1999 
10/01/1998 
10/01/1998 
10/01/1998 

10/01/1998 
06/01/1998 
06/01/1998 
10/01/1998 
10/01/1998 
10/01/1998 
10/01/1998 
10/01/1998 
06/01/1993 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  amd  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

JOHNSTON  ATOLL 

JOHNSTON  ATOLL 
MIDWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 
NORTHERN  MARIANA  ISLANDS 

ROTA 


SAIPAN 

[OTHER] 

PUERTO  RICO 

BAYAMON 

04/16  - 

-  11/14 

11/15  - 

-  04/15 

CAROLINA 

04/16  - 

■  11/14 

11/15  - 

-  04/15 

FAJARDO  [INCL  CEIBA  &  LUQUILLO] 
FT.  BUCHANAN  [INCL  GSA  SVC  CTR, 

04/16  -  11/14 

11/15  -  04/15 
HUMACAO 
LUIS  MUNOZ  MARIN  lAP  AGS 

04/16  -  11/14 

11/15  -  04/15 
MAYAGUEZ 
PONCE 

ROOSEVELT  RDS  &  NAV  STA 
SABANA  SECA  [INCL  ALL  MILITARY] 

04/16  -  11/14 

11/15  -  04/15 
SAN  JUAN  &  NAV  RES  STA 

04/16  -  11/14 

11/15  -  04/15 
[OTHER] 
VIRGIN  ISLANDS  (U.S.) 
ST.  CROIX 

04/15  -  12/14 

12/15  -  04/14 
ST.  JOHN 

04/15  -  12/14 

12/15  -  04/14 
ST.  THOMAS 

04/15  -  12/14 

12/15  -  04/14 


13 

9 

22 

10/01/1998 

65 

41 

106 

05/01/1999 

105 

71 

176 

10/01/1998 

170 

78 

248 

OS/01/1997 

61 

53 

114 

05/01/1997 

150 

70 

220 

04/01/1999 

167 

72 

239 

04/01/1999 

150 

70 

220 

04/01/1999 

167 

72 

239 

04/01/1999 

82 

60 

142 

03/01/1998 

150 

70 

220 

04/01/1999 

167 

72 

239 

04/01/1999 

82 

60 

142 

03/01/1998 

150 

70 

220 

04/01/1999 

167 

72 

239 

04/01/1999 

94 

60 

154 

06/01/1998 

101 

67 

168 

09/01/1998 

82 

60 

142 

03/01/1998 

150 

70 

220 

04/01/1999 

167 

72 

239 

04/01/1999 

150 

70 

220 

04/01/1999 

167 

72 

239 

04/01/1999 

66 

57 

123 

09/01/1998 

107 

75 

182 

08/01/1998 

131 

78 

209 

08/01/1998 

286 

89 

375 

10/01/1998 

413 

102 

515 

08/01/1998 

171 

75 

246 

08/01/1998 

285 

87 

372 

08/01/1998 
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LOCALITY 


MAXIMUM  MAXIMUM 

LODGING  M&IE      PER  DIEM    EFFECTIVE 

AMOUNT  RATE      RATE        DATE 

(A)    +  (B)  =    (C) 


WAKE  ISLAND 

WAKE  ISLAND 


60 


32 


92 


09/01/1998 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Record  system  notice 

amendment. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  amend  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  Jime  7,  1999,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/ITC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  588-6187. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  system  being 
amended  are  set  forth  below  followed 
by  the  notice  as  amended,  published  in 
its  entirety. 

Dated:  May  3,  1999. 
L.  M .  B3muin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F011  AF  AMC  A 

SYSTEM  NAME: 

Air  Force  Operations  Resource 
Management  Systems  (AFORMS)  (June 
11,  1997,  62  FR  31793). 

CHANGES: 
SYSTEM  IDENTIRER: 

Delete  entry  and  replace  with  'FOll 
AF  XO  A'. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Following  'Air  Force  civilian 
employees'  add  'or  contractors,' 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

First  line,  delete  'base  level'.  Lines 
eight  and  nine,  delete  "and  flying  history 
information  is  maintained  at  Norton  Air 
Force  Base,  CA'.  Delete  the  fifth 
paragraph. 

AUTHOPmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  'Air  Force  Regulation  60-1 , 
Flight  Management'  and  insert  'Air 
Force  Instruction  11-401,  FUght 
Management,  and  AFI  11-402,  Aviation 
and  Parachutist  Service,  Aeronautical 
Ratings  and  Badges'. 

PURPOSE(S) 

Item  (8)  Delete  'Operations'  and  insert 
'the  Air  Staff,  major  command' 

Item  (9)  Delete  las't  part  of  paragraph 
which  reads  'including  flying  safety 
data  involving  AFORMS  flying  hour/ 
individual  information  stored  in  the 
Norton  Air  Force  Base,  flying  safety  data 
bank  maintained  by  the  USAF 
Inspection  and  Safety  Center' 

OTHER  BASE  USERS: 
CONSOLIDATED  BASE  PERSONNEL 
OmCE.  Delete  'CONSOLIDATED  BASE 
PERSONNEL  OFFICE'  and  insert 
MILITARY  PERSONNEL  FUGHT' 

AIR  FORCE  MANPOWER  AND 
PERSONNEL  CENTER.  Delete  AIR 
FORCE  MANPOWER  AND  PERSONNEL 
CENTER'  and  insert  'AIR  FORCE 
PERSONNEL  CENTER' 

HQ  USAF.  Delete  last  portion 
beginning  with  'Air  Force  Accounting 
and  Finance  Center' 

ADD  SEPARATE  ENTRY 

'DEFENSE  FINANCE  ACCOUNTING 
SYSTEM  -  uses  AFORMS  information  to 
validate  all  flying  payments.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Disposition  pending  (no  records  will  be 
destroyed  imtil  authorized  by  the 
National  Archives  and  Records 
Administration) . ' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief, 
Operational  'Training  Division, 
Directorate  of  Operations  and  Training, 
Deputy  Chief  of  Staff/ Air  and  Space 
Operations,  1480  Air  Force  Pentagon, 
Washington,  DC  20330-1480.' 
***** 

F011  AF  XO  A 
SYSTEM  NAME: 

Air  Force  Operations  Resource 
Management  Systems  (AFORMS). 

SYSTEM  LOCATION: 

Headquarters  United  States  Air  Force 
and  major  command  headquarters.  Host, 
tenant  and  squadron  Operations  System 


Management  offices  at  Air  Force 
installations,  and  McDoimell  Douglas 
Training  Systems,  McDonnell  Aircraft 
Company,  12301  Missouri  Bottom  Poad. 
Hazelwood,  MO  63042.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  military 
personnel.  Air  Force  civilian  employees, 
or  contractors.  Air  Force  Reserve  and 
Air  National  Guard  persormel.  Army, 
Navy  and  Marine  Corps  active  duty 
military  personnel  and  those  foreign 
military  personnel  who  are  assigned  to 
aviation  duties  by  competent  authority 
and  attached  to  the  USAF  for  flying 
support  or  who  have  been  suspended 
from  flying  duties  for  a  period  of  not 
more  than  5  years. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  AFORMS  data  base  contains  a 
master  file  of  flying  records  for  each 
individual  in  categories  listed  above,  a 
month-to-date  transaction  file  and  a 
twelve  month  history  file.  A  centralized 
file  of  selected  information  itova  each 
individual's  master  record  is  also 
maintained  at  HQ  USAF.  In  addition  to 
automated  data  files,  this  system  uses 
manual  files  for  maintaining  historical 
data  and  important  source  documents. 
An  Individual  Flight  Record  Folder 
(FRF)  is  established  for  each  category  of 
fliers  listed  above  and  is  the  prime 
repository  for  a  computer  listing  which 
itemizes  each  individual's  flight 
accomplishments  as  well  as  various 
source  documents  which  serve  to 
validate  information  entered  into  the 
computer  data  base  for  the  system.  Each 
Host  Operations  System  Management 
(HOSM)  office  maintains  a  file  of 
Aeronautical  Orders  and  Military  Pay 
Orders  to  provide  source  documentation 
of  flying  pay  actions  initiated  by  the 
flight  manager.  Information  which  is 
maintained  in  the  automated  files  is 
derived  directly  from  the  AFORMS 
master  file  or  from  subsequent 
processing  of  information  entered  into 
the  master  file. 

Categories  of  information  maintained 
in  the  master  file  are:  IDENTIFICATION 
DATA  -  provides  individual  identifiers 
and  other  information  directly  related  to 
each  individual  in  the  file. 

DUTY  ASSIGNMENT  DATA  - 
Includes  information  such  as  the  major 
command  of  assigiunent  for  the 
individual,  the  Air  Force  Specialty  Code 
indicating  professional  duties,  the  unit, 
the  responsible  Operations  system 
manager,  base  of  assignment,  etc. 
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AIRCREW  TRAINING  AND 
QUAUFKf ATION  DATA  -  includes 

such  as  flight  and  ground 
flying  training 
pli^ments,  aircrew  qualification 
sical  status  for  flight  duties, 

assigned,  etc. 
PAY  ENTITLEMENT  DATA  - 
information  needed  to 
the  payment  of  flying 
}ay  for  each  individual. 
USE  DATA  -  contains 

used  by  major  or  local 
to  supplement  general  system 
as  needed  to  meet  unique 
requi^ments  within  the  categories 
ion  listed  herein. 
CONTROL  DATA  -  Contains 
data  used  to  automatically 
emal  system  functions. 


information  : 
professior  al 
accom 
status 
types  of 
'  FLYINO 
Includes 
administe^ 
incentive 

LOCAL 
information 
command 
information 
unit 
of  inform^t 

SYSTEM 
computer 
control  in 


AUTHORITY 

37  U.S. 

Law  92-: 

1973) 


21  )4 


Section 
(Appropri  itions 
2  )4 


1974 


Law  93- 

Actof 

(Aviation 

Required 

Instruction 

Air  Force 

and  Parac)iutist 

Ratings 

(SSN). 


I  OR  MAINTENANCE  Of  THE  SYSTEM: 

301a,  Incentive  pay:  Public 
(Appropriations  Act  for 
715;  Public  Law  93-570 
Act  for  1974);  Pubhc 
(Aviation  Career  Incentive 
IX)D  Directive  7730.57 
Career  Incentive  Act  and 
Annual  Report);  Air  Force 
11—401,  Flight  Management; 
nstruction  11-402,  Aviation 
Service,  Aeronautical 
Badges;  and  E.O.  9397 


and 


PURPOSE(S) 

The  AF  DRMS  provides  information 
and  automated  data  processing 
capabilities  used  to  manage  and 
administe  r  Air  Force  operations  such  as 
aircrew  triining  and  evaluation,  flight 
scheduling  functions,  flying  safety  and 
related  functions  needed  to  attain  and 
maintain  ( lombat  or  mission  readiness. 
All  inforn  ation  is  entered  into  the 
system  at  the  air  base  level.  This 
information  is  then  processed  for  use  by 
flying  res(  urce  managers  at  all  levels 
through  p  jriodic  computer  product 
reports  or  automated  systems  interfaces. 

The  specific  uses  of  information  and 
user  categ  jries  for  this  system  are:  BASE 
LEVEL  A(  TIVmES  - 

(1)  To  ejtablish  each  member's  flying 
pay  entitldraent  status  and  to  monitor 
continuin  ;  entitlement  in  accordance 
with  exist  ng  directions; 

(2)  To  nscord  each  individual's  flying 
activities,  both  hours  and  specific 
events,  an  d  provide  indications  of 
successfu  attainment  of  standards  or 
deficienciss; 

(3)  To  e  itablish  each  individual's 
Aviation  1  iervice  code  for  use  in 
indicating  type  of  flying  activity  or 
reason  for  inactive  status  if  applicable; 

(4)  To  d  Btermine  each  rated  member's 
eligibility  to  perform  operational  flying 


in  accordance  with  existing  USAF 
directives; 

(5)  To  provide  an  indication  of  each 
rated  member's  total  operational  flying 
time  in  terms  of  total  aviation  career 
duties; 

(6)  To  establish  'suspense  lists'  for  use 
in  scheduling  flying  personnel  for 
flights,  schools,  tests  and  similar  events 
directly  related  to  their  duties  as 
professional  airmen; 

(7)  To  provide  each  applicable 
individual  and  manager  with  all 
aviation  career  profile  information 
needed  to  monitor  flying  career 
development,  professional 
qualifications  and  training  deficiencies; 

(8)  To  provide  information  requested 
by  the  Air  Staff,  major  command,  or 
other  base  functions,  which  relates  to 
the  flying  duties  and  accomplishments 
of  all  personnel  in  the  file; 

(9)  "To  provide  statistical  data  for 
management  analysis  and  review  of  all 
aspects  of  each  base's  flying  programs. 

OTHER  BASE  USERS:  MILTARY 
PERSONNEL  FLIGHT  -  uses  information 
provided  by  this  system,  through  an 
automated  data  interface,  to  report  the 
flying  status  of  all  individuals  in  the 
files;  provides  flying  career  background 
information  used  for  assignment 
actions. 

ACCOUNTING  AND  FINANCE 
OFFICE  -  uses  Military  Pay  Orders, 
prepared  by  flight  management  offices, 
to  start  and  stop  flying  incentive  pay  in 
accordance  with  each  individual's 
flying  status  and  eligibility  as  reflected 
by  the  information  in  the  system;  uses 
the  files  to  perform  payment  audits  to 
identify  individuals  being  paid 
improperly. 

BASE  SUPPLY  -  uses  flying  status 
information  to  determine  which 
individuals  are  qualified  to  draw  all 
authorized  flying  equipment. 

BASE  MEDICAL  FACILITY  -  uses 
system  data  to  determine  projected 
workloads  associated  with  scheduled 
flight  physical  examinations. 

MAJOR  COMMANDS  -  use  all  system 
data  to  measure  the  effectiveness  of 
subordinate  unit  training  programs  and 
to  check  command-wide  flying 
effectiveness. 

AIR  FORCE  PERSONNEL  CENTER  - 
uses  AFORMS  information  to  establish 
assignment  objectives  and  career 
development  programs  for  USAF 
military  personnel  in  the  system. 

HQ  USAF  -  uses  various  identification 
and  flying  data  to  establish  statistical 
data  needed  to  verify  the  effectiveness 
of  standard  procedures,  determine  the 
need  for  policy  modification,  provide  a 
timely  and  accurate  census  of  various 
types  of  flyers  and  provide  a  centralized 


point  for  collection  and  collation  of  data 
used  by  all  levels  of  management. 

The  Defense  Finance  and  Accounting 
Service  uses  AFORMS  information  to 
validate  all  flying  payments. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of-'  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  on 
computer  magnetic  tapes,  magnetic 
disks,  and  CD-ROM. 

retrievabiuty: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system,  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  individuals  in  files.  Access  is 
specifically  controlled  by  the  Host 
Operations  System  Management  office. 
Records  are  stored  in  locked  cabinets  or 
rooms.  Computer  terminals  are  locked 
when  not  in  use  or  kept  imder 
surveillance. 

retention  and  DISPOSAL: 

Disposition  pending  (no  records  will 
be  destroyed  until  authorized  by  the 
National  Archives  and  Records 
Administration). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Operational  Training  Division, 
Directorate  of  Operations  and  Training, 
Deputy  Chief  of  Staff/ Air  and  Space 
Operations,  1480  Air  Force  Pentagon, 
Washington,  DC  20330-1480. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquires  to  or  visit  the 
Chief,  Operational  Training  Division, 
Directorate  of  Operations  and  Training, 
Deputy  Chief  of  Staff/Air  and  Space 
Operations,  1480  Air  Force  Pentagon, 
Washington,  DC  20330-1480  or  to  the 
local  HOSM  office  of  the  individual. 


Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices.  Include  name  and  Social 
Security  Number.  Make  base  level 
inquiries  to  or  visit  the  local  servicing 
HOSM  office  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Chief,  Operational  Training  Division, 
Directorate  of  Operations  and  Training, 
Deputy  Chief  of  Staff/Air  and  Space 
Operations,  1480  Air  Force  Pentagon, 
Washington,  DC  20330-1480  or  to  their 
local  HOSM  office.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
individuals,  aircrew  managers, 
automated  system  interfaces  and  fi-om 
source  documents  such  as  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F036  AF  PC  W 
SYSTEM  NAME: 

Suggestions,  Inventions,  Scientific 
Achievements  (June  11,  1997.  62  FR 
31 793). 


Federal  Register /Vol.  64.  No.  88 /Friday,  May  7.  1999 /Notices 


24607 


CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with  'F038 
AF  AFCQMI  A'. 

SYSTEM  NAME: 

Delete  "Suggestions'  and  replace  with 
'Ideas'. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Any 
individual  submitting  an  idea, 
invention,  or  scientific  achievement.' 


PURPOSE(S): 

Delete  entry  and  replace  with  'Files 
are  originated  when  personnel  initiate 
an  idea,  invention,  or  scientific 
achievement.  Case  files  and  computer 
output  products  are  reviewed  by  the 
Manpower  and  Quality  Office 
personnel.  Copy  of  approved  award  is 


filed  in  civilian  employee's  official 
persoimel  file.  Copy  of  approved  award 
is  not  retained  elsewhere  for  military 
member.' 


retrievability: 

Delete  entry  and  replace  with 
'Retrieved  by  Social  Security  Number  or 
Idea  number.' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Computer  storage  devices 
are  protected  by  computer  system 
software.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Directorate  of  Manpower,  Organization 
and  Quality,  Deputy  Chief  of  Staff,  Plans 
and  Programs,  Headquarters  United 
States  Air  Force,  1070  Air  Force 
Pentagon,  Washington,  DC  20330-1070.' 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Information  obtained  from  source 
document  (AF  Form  1000,  Idea 
Submission)  include  name.  Social 
Security  Niunber,  job  title,  home  or 
mailing  address,  grade  and 
organizational  address.' 


F038  AF  AFCQMI  A 

SYSTEM  NAME: 

Ideas,  Inventions,  Scientific 
Achievements. 

SYSTEM  LOCATION: 

Systems  Integration  and  Support 
Division,  Air  Force  Center  for  Quality 
and  Management  Innovation,  550  E 
Street  East,  Randolph  Air  Force  Base, 
TX  78150-4451. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  submitting  an  idea, 
invention,  or  scientific  achievement. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  include  idea  forms,  evaluations 
and  substantiating  documentation 
consisting  of  forms,  which  contain 
name.  Social  Security  Number,  job  title, 
home  or  mailing  address,  grade  and 
organizational  address;  certificates, 
administrative  correspondence;  records 
of  committee  actions;  award  actions; 
reports. 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force;  powers  and  duties;  delegation  as 
implemented  by  Air  Force  Instruction 
38-401  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Files  are  originated  when  personnel 
initiate  an  idea,  invention,  or  scientific 
achievement.  Case  files  and  computer 
output  products  are  reviewed  by  the 
Manpower  and  Quality  Office 
personnel.  Copy  of  approved  award  is 
filed  in  civilian  employee's  official 
personnel  file.  Copy  of  approved  award 
is  not  retained  elsewhere  for  military 
member. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  and  electronic 
media  including  computers  and 
computer  output  products. 

retrievability: 

Retrieved  by  Social  Security  Nimiber 
or  Idea  number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  persoimel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Computer  storage  devices 
are  protected  by  computer  system 
software. 

RETENTION  AND  DISPOSAL: 

Idea  files  are  retained  for  18  months 
after  actual  or  projected  implementation 
date  for  ideas  in  the  idea  pool  or  1  year 
after  disapproved  ideas.  Computer 
records  destroyed  by  erasing,  deleting  or 
overwriting;  paper  copies  by  tearing  into 
pieces,  shredding,  pulping,  macerating, 
or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Directorate  of  Manpower, 
Organization  and  Quality,  Deputy  Chief 
of  Staff,  Plans  and  Programs, 
Headquarters  United  States  Air  Force, 
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1070  Air  "orce  Pentagon,  Washington, 
DC  20330-1070. 

NOTIFICATKiN  PROCEDURE: 

Individ  uais  seeking  to  determine 
Whether  information  about  themselves 
is  contained  in  this  system  should 
address  vxitten  inquiries  to  Directorate 
of  Manpower,  Organization  and  Quality, 
Deputy  C  lief  of  Staff,  Plans  and 
Programs  Headquarters  United  States 
Air  Force  1070  Air  Force  Pentagon, 
Washingt  )n,  IX:  20330-1070. 

RECORD  ACCESS  PROCEDURES: 

Individlials  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Directorate  of 
Manpowejr,  Organization  and  Quality, 
Deputy  Chief  Staff,  Plans  and  Programs, 
Headquaners  United  States  Air  Force, 
1070  Air  Force  Pentagon,  Washington, 
DC  20330  1070. 

CONTESTINoi  RECORD  PROCEDURES: 


The  Air 


records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  publis  led  in  Air  Force  Instruction 
37-132;  3: !  CFR  part  806b;  or  may  be 
obtained  1  rom  the  system  manager. 


RECORD 

Informal 
document 
Submissiqn 
Security 
mailing 
organizatit) 


Force  rules  for  accessing 


S04IRCE( 


CATEGORIES: 

ion  obtained  from  source 
(AF  Form  1000,  Idea 
include  name.  Social 

Mumber,  job  title,  home  or 

aqdress,  grade  and 
nal  address. 


EXEMPDONSlCLAIMEO  FOR  THE  SYSTEM: 

None. 
F036  SAFdB  A 
SYSTEM  NAM  E 

Military 


Force 
62FR31 

CHANGES: 


Records  Processed  by  the  Air 
Cor^ction  Board  (June  11.  1997, 


713). 


e  itry 


Secietafy 


SYSTEM  LOCikTION; 

Delete 
of  the 
Command 
Base,  MD 
Washingtc 
Suitland, 


SYSTEM  MAN  IkGER(S) 

Delete  e  itry 
'Executive 
for  theCoirect 
1535  Command 
Force  Base 


(^  and  replace  with  'Office 
of  the  Air  Force,  1535 
Drive,  Andrews  Air  Force 
:!0762-7002andthe 
n  National  Records  Center, 
1^20409.' 


AND  ADDRESS: 

and  replace  with 
Secretary,  Air  Force  Board 
ion  of  Military  Records, 
Drive,  Andrews  Air 
MD  20762-7002.' 


F036  SAFCB  A 

SYSTEM  NAME: 

Military  Records  Processed  by  the  Air 
Force  Correction  Board. 

SYSTEM  LOCATION: 

Office  of  the  Secretary  of  the  Air 
Force,  1535  Command  Drive,  Andrews 
Air  Force  Base,  MD  20762-7002  and  the 
Washington  National  Records  Center, 
Suitland,  MD  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  members  or  former  members  of 
the  Air  Force;  Army  Air  Forces,  Air 
Corps,  United  States  Army;  Air  Service, 
United  States  Navy;  and  Aviation 
Section,  Signal  Corps,  United  States 
Army,  who  have  applied  to  the  Air 
Force  Board  for  the  Correction  of 
Military  Records  (AFBCMR). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  files  consist  of  applications  to 
AFBCMR  for  correction  of  military 
records,  with  supporting  evidence,  staff 
advisory  opinions  and  final 
determinations. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Chapter  79  -  Correction  of 
Military  Records. 

PURPOSE(S): 

To  review  applications  for  correction 
of  military  records  to  determine  the 
existence  of  an  error  or  injustice  and, 
when  appropriate,  make 
recommendations  to  the  Secretary  of  the 
Air  Force. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Maintained  in  file  folders. 

RETRIEV  ABILITY: 

Retrieved  by  name. 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 


duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Case  files  are  maintained  for  75  years 
then  destroyed.  Records  are  destroyed 
by  tearing  into  pieces,  shredding, 
pulping,  macerating  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Secretary,  Air  Force  Board 
for  the  Correction  of  Military  Records, 
1535  Command  Drive,  Andrews  Air 
Force  Base,  MD  20762-7002. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Executive 
Secretary,  Air  Force  Board  for  the 
Correction  of  Military  Records,  1535 
Command  Drive,  Andrews  Air  Force 
Base,  MD  20762-7002. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Executive  Secretary,  Air  Force  Board  for 
the  Correction  of  Military  Records, 
Headquarters,  United  States  Air  Force, 
1535  Command  Drive,  Andrews  Air 
Force  Base,  MD  20762-7002. 

Request  for  review  must  provide 
applicant's  full  name.  Social  Security     ' 
Number,  and  AFBCMR  docket  number 
(if  known).  Reviews  are  held  at  1535 
Command  Drive,  Andrews  Air  Force 
Base,  MD  20762-7002  between  the  hours 
of  0900  to  1600.  An  applicant  must 
present  a  personal  identification 
document.  A  designated  representative 
must  present  a  letter  of  authorization 
from  the  applicant. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b:  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
applicants,  Air  Force  offices  and/or 
other  Government  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F036  SAFPC  A 
SYSTEM  NAME: 

Air  Force  Discharge  Review  Board 
Retain  Files  (June  11.  1997.  62  FR 
31793). 
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CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Office 
of  the  Secretary  of  the  Air  Force 
Personnel  Council,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Disposition  pending  (no  records  will  be 
destroyed  until  authorized  by  the 
National  Archives  and  Records 
Administration) . ' 


F036  SAFPC  A 

SYSTEM  NAME: 

Air  Force  Discharge  Review  Board 
Retain  Files. 

SYSTEM  LOCATION: 

Office  of  the  Secretary  of  the  Air 
Force  Personnel  Council,  1535 
Command  Drive,  Andrews  Air  Force 
Base.  MD  20762-7002. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Former  Air  Force  Persormel  who 
submit  applications  for  review  of 
discharge/separation/dismissal. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  correspondence  between 
applicant  and  Discharge  Review  Board; 
duplicates  of  summary  of  board 
proceedings  and  summary  of  applicant's 
military  record;  and  miscellaneous 
control  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1553,  Review  of  discharge 
or  dismissal. 

PURPOSE(S): 

Used  by  the  Air  Force  Discharge 
Review  Board  as  a  temporary  reference 
file. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

retrievabiuty: 

Retrieved  by  name.  Social  Security 
Number  or  Military  Service  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person{s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  safes. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (no  records  will 
be  destroyed  until  authorized  by  the 
National  Archives  and  Records 
Administration) . 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Secretary  of  the  Air  Force 
Persoimel  Council,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Director,  Secretary  of  the  Air  Force 
Persoimel  Council,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002. 

Written  requests  should  contain  the 
full  name;  service  number  and  Social 
Security  Number  of  the  requester. 
Visitors  must  have  some  form  of 
identification  such  as  driver's  license,  in 
addition  to  the  above  information. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Director, 
Secretary  of  the  Air  Force  Personnel 
Council,  1535  Command  Drive, 
Andrews  Air  Force  Base,  MD  20762- 
7002. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual's  military  personnel 
record. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


F036  SAFPC  B 
SYSTEM  NAME: 

Air  Force  Discharge  Review  Board 
Original  Case  Files  (June  11,  1997,  62  FR 
31793). 

CHANGES: 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director,  Secretary'  of  the  Air  Force 
Persormel  Council,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002.* 


F036  SAFPC  B 
SYSTEM  NAME: 

Air  Force  Discharge  Review  Board 
Original  Case  Files. 

SYSTEM  LOCATION: 

National  Persoimel  Records  Center, 
Military  Personnel  Records,  9700  Page 
Boulevard,  St.  Louis,  MO  63132. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Former  Air  Force  Personnel  who 
submit  applications  for  review  of 
discharge/separation/dismissal. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Original  copy  of  summary  of  board 
proceedings,  individual's  application 
form,  order  appointing  Discharge 
Review  Board  members,  summary  of 
applicant's  military  personnel  record, 
correspondence  between  applicant  and 
Discharge  Review  Board  and  magnetic 
recording  of  hearing  (if  required). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1553,  Review  of  discharge 
or  dismissal. 

PURPOSE(S): 

Docimients  are  created  and  placed  in 
the  applicant's  military  personnel  file  as 
a  permanent  record  of  the  Board's  action 
in  the  performance  of  its  statutory 
function.  Files  are  used  by  the  Air  Force 
Personnel  Center  to  create  new 
discharge  documents  if  required  and  to 
notify  the  applicant  of  the  outcome  of 
his  or  her  case. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
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compilat;  on  of  systems  of  records 
notices  apply  to  this  system. 


POLiaES  AI^D  PRACTICES  FOR  STORING, 
RETRIEVING^  ACCESSING,  RETAINING,  AND 
DISPOSING  0F  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Mainta  ned  in  file  folders  and 


recording . 


RETRIEVABI JTY; 


Retriev  ;d  by  name,  Social  Security 
Number  qr  Military  Service  Number. 


SAFEGUARdS: 


Recordi 
the  recorc 
responsih  1 
system  in 
duties 
cleared 
stored  in 
controlle< 


who 
fcr 


RETENTION 


are  accessed  by  custodian  of 
system  and  by  person(s) 
e  for  servicing  the  record 
performance  of  their  official 
are  properly  screened  and 
need-to-know.  Records  are 
ocked  cabinets  or  rooms  and 
by  personnel  screening. 


^ND  DISPOSAL: 

Retaine  d  permanently  at  the  National 
Personne  Records  Center  (Military 
Personne  Records),  9700  Page 
Boulevard,  St.  Louis,  MO  63132. 

SYSTEM  MAIIAGER(S)  AND  ADDRESS: 

Directoi',  Secretary  of  the  Air  Force 
Personnel  Council,  1535  Command 
Drive,  Anprews  Air  Force  Base,  MD 
20762-70^2. 

NCTIFICATldN  PROCEDURE: 

Individuals  seeking  to  determine 
whether  i  aformation  about  themselves 
is  contained  in  this  system  should 
address  v>  ritten  inquiries  to  or  visit  the 
Director,  Secretary  of  the  Air  Force 
Personnel  Coiincil,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-70(12. 

Written  requests  should  contain  the 
full  name ,  service  number  and  Social 
Security  1  Jumber  of  the  requester. 
Visitors  n  lust  have  some  form  of 
identified  ion  such  as  driver's  license,  in 
addition  I  o  the  above  information. 

RECORD  ACCESS  PROCEDURES: 

Individ  iials  seeking  access  to 
information  about  themselves  contained 
in  this  syitem  should  address  written 
inquiries  to  or  visit  the  Director, 
Secretary  of  the  Air  Force  Personnel 
Council,    535  Command  Drive, 


Andrews 
7002. 


Air  Force  Base,  MD  20762- 


CONTEST1N<i 

The  Ail 
records, 
appealing 
are  publi 
37-132 
obtained 


RECORD  PROCEDURES: 


Force  rules  for  accessing 
d  for  contesting  contents  and 
initial  agency  determinations 
!  bed  in  Air  Force  Instruction 

CFR  part  806b;  or  may  be 
Tom  the  system  manager. 


an 
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RECORD  SOURCE  CATEGORIES: 

Individual's  military  personnel 
record. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

F036  SAFPC  C 

SYSTEM  NAME: 

Air  Force  Discharge  Review  Board 
Voting  Cards  (June  11,  1997,  62  FR 
31793). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Office 
of  the  Secretary  of  the  Air  Force 
Personnel  Council,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Disposition  pending  (no  records  will  be 
destroyed  until  authorized  by  the 
National  Archives  and  Records 
Administration).' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director,  Secretary  of  the  Air  Force 
Personnel  Council,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002.' 


F036  SAFPC  C 

SYSTEM  NAME: 

Air  Force  Discharge  Review  Board 
Voting  Cards. 

SYSTEM  LOCATION: 

Office  of  the  Secretary  of  the  Air 
Force  Personnel  Council,  1535 
Command  Drive,  Andrews  Air  Force 
Base,  MD  20762-7002. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Former  Air  Force  Personnel  who 
submit  applications  for  review  of 
discharge/separation/ dismissal. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Voting  cards. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1553,  Review  of  Discharge 
or  Dismissal. 

PURPOSE(S): 

Used  by  the  Air  Force  Discharge 
Review  Board  to  record  votes  of  board 
members  on  individual  cases. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  card  files. 

RETRIEVABIUTY: 

Retrieved  by  name,  Social  Security 
Niunber  or  Military  Service  Nimiber. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and,  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (no  records  will 
be  destroyed  until  authorized  by  the 
National  Archives  and  Records 
Administration) 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Secretary  of  the  Air  Force 
Personnel  Coiuicil,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inqmries  to  or  visit  the 
Director,  Secretary  of  the  Air  Force 
Personnel  Council,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002. 

Written  requests  should  contain  the 
full  name;  service  number  and  Social 
Security  Number  of  the  requester. 
Visitors  must  have  some  form  of 
identification  such  as  driver's  license,  in 
addition  to  the  above  information. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Director, 
Secretary  of  the  Air  Force  Personnel 
Council,  1535  Command  Drive, 
Andrews  Air  Force  Base,  MD  20762- 
7002. 
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CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual's  military  personnel 
record. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F036  SAFPC  D 
SYSTEM  NAME: 

Air  Force  Discharge  Review  Board 
Case  Control/Locator  Cards  (June  11, 
1997,  62  FR  31793). 

CHANGES: 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Disposition  pending  (no  records  will  be 
destroyed  until  authorized  by  the 
National  Archives  and  Records 
Administration).' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director,  Secretary  of  the  Air  Force 
Personnel  Council.  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002.' 


F036  SAFPC  D 
SYSTEM  NAME: 

Air  Force  Discharge  Review  Board 
Case  Control/Locator  Cards. 

SYSTEM  LOCATION: 

Air  Force  Personnel  Center,  Randolph 
Air  Force  Base,  TX  78150. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Former  Air  Force  persoimel  who 
submit  applications  for  review  of 
discharge/separation/dismissal. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  control/locator  cards. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1553,  Review  of  discharge 
or  dismissal. 

PURPOSE(S): 

Used  by  personnel  at  the  Air  Force 
Personnel  Center  who  are  responsible 
for  servicing  the  Air  Force  Discharge 
Review  Board  to  keep  track  of  cases  and 
to  record  the  daily  activity  relating  to 
each  case. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552aa))(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  tho  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  card  files. 

RETRIEVABILfFY: 

Retrieved  by  name.  Social  Security 
Number  or  Military  Service  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
controlled  by  personnel  screening. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (no  records  will 
be  destroyed  until  authorized  by  the 
National  Archives  and  Records 
Administration). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Secretary  of  the  Air  Force 
Persoimel  Council,  1535  Command 
Drive,  Andrews  Air  Force  Base,  MD 
20762-7002. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Air  Force  Personnel  Center,  SAF/MIBR, 
550  C  Street,  Suite  40,  Randolph  Air 
Force  Base,  TX  78150-4742. 

Written  inquiries  should  contain 
individual's  full  name  and  Military 
Service  Number  or  Social  Security 
Number.  Visitor  must  supply  their  full 
name  and  Military  Service  Number  or 
Social  Security  Nimiber  and  provide 
some  form  of  identification  such  as 
driver's  license  or  credit  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Air  Force 
Personnel  Center,  SAF/MIBR,  550  C 
Street,  Suite  40,  Randolph  Air  Force 
Base,  TX  78150-4742. 


Written  inquiries  should  contain 
individual's  full  name  and  Military 
Service  Number  or  Social  Security 
Number.  Visitor  must  supply  their  full 
name  and  Military  Service  Number  or 
Social  Security  Number  and  provide 
some  form  of  identification  such  as 
driver's  license  or  credit  card. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  ft-om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual's  application  form  and 
military  personnel  record. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-11439  Filed  5-6-99;  8:45  am] 
BILUNG  CODE  S001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTK)N:  Notice  to  amend  record  systems. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  amend  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendments  will  be 
effective  on  June  7,  1999,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/rrC.  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  588-6187. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 


24612 


Federal  Register /Vol.  64.  No.  88 /Friday,  May  7,  1999 /Notices 


by  the  not  ces  as  amended,  published  in 
their  entir  3ty. 

Dated:  M  iv  3,  1999. 


L.  M.  Bynufe 

Alternate  C  SD 
Officer.  De/  artment 

F036  USAr  E  A 


Federal  Register  Liaison 
of  Defense. 


SYSTEM  NAME 

Student 
(fune  11, 

changes: 


Identification/Locator  Card 
1  997,  62  FR  31 793). 


SYSTEM  LOCATION 

Delete 
States  Air 
Military 
(Kisling 
570,  APO 


ehtry  and  replace  with  'United 
Forces  in  Europe/Professional 

Education  (USAFE/PME), 

Academy),  Unit  3345,  Box 
\E  09021-5570.' 


F036  USAf^E  A 


SYSTEM  NAM  E: 


Student 


SYSTEM  LOCIkTION 

United 
Professional 


^tates  Air  Forces  in  Europe/ 
Military  Education 
(USAFE/P^E),  (Kisling  NCO  Academy), 
Box  570,  APO  AE  09021- 


Unit  3345 
5570. 

CATEGORIES]  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  studfents 
Air  Force 
academies 


ml 


36-2302, : 
Professior 
Supplemeit 

PURPOSE(S) 

Used  foi 
locator 
student  acidemic 


Identification/Locator  Card. 


attending  United  States 
n  Europe  (USAFE)  NCO 
and  leadership  schools. 


CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Questioi  maire  including  military  data 
such  as  name.  Social  Security  Number, 
grade,  age  race,  education  data, 
personal  d  ata.  locator  data,  and 
evaluation  data. 

AUTHORITY  f  OR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C :.  801 3,  Secretary  of  the  Air 
Force:  Povrers  and  Duties;  delegation  as 
implemen  ed  by  Air  Force  Instruction 
Honcommissioned  Officer 
Military  Education,  USAFE 
1. 


student  identification, 
and  to  evaluate 
progress. 


pu  -poses 


ROUTINE  UStS  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addit  on  to  those  disclosures 
generally  jermitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  informa  tion  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  r  jutine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Records  are  used  to  verify  past 
attendance  and  final  academic  standing/ 
awards. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

RETRIEVABILfTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  stored  in  locked 
cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Destroy  10  years  after  student 
completes  training  by  tearing  into 
pieces,  shredding,  pulping,  macerating, 
or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Information  Management, 
United  States  Air  Forces  in  Europe/ 
Professional  Military  Education 
(USAFE/PME),  (Kisling  NCO  Academy). 
Unit  3345,  Box  570.  APO  AE  09021- 
5570. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Commandant  at  United  States  Air 
Forces  in  Europe/Professional  Military 
Education  (USAFE/PME),  (Kisling  NCO 
Academy),  Unit  3345,  Box  570,  APO  AE 
09021-5570' 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Conmaandant  at 
United  States  Air  Forces  in  Europe/ 
Professional  Military  Education 
(USAFE/PME),  (Kisling  NCO  Academy), 
Unit  3345,  Box  570,  APO  AE  09021- 
5570. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  student. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


F036  USAFA  B 

SYSTEM  NAME: 

Master  Cadet  Personnel  Record 
(Active/Historical)  (June  11,  1997,  62  FR 
31793). 

CHANGES: 


SYSTEM  LOCATION: 

United  States  Air  Force  Academy, 
Dean  of  the  Faculty  Examinations  and 
Records,  HQ  USAFA/DFRR,  2354 
Fairchild  Drive,  Suite  6D106,  United 
States  Air  Force  Academy,  CO  80840- 
6210. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  '(1) 
Active:  Records  used  in  the  candidate 
selection  process  for  the  USAF 
Academy  include  high  school  records 
and  college  transcripts.  College  Entrance 
Examinations  Board  test  scores; 
admission  test  scores;  persormel  data 
records;  personal  data  to  include 
address;  telephone  number;  Social 
Security  Nimiber;  population  or  ethnic 
group  selections;  height;  weight; 
citizenship;  statements  of  reasons  for 
attending  the  Academy  and  preparatory 
school  and  college  records,  if 
applicable;  invitation  to  travel  letter; 
transfer/validation  credit  information; 
computer  generated  products  containing 
academic  grade  information;  parental 
addresses  by  state  roster  and  verification 
of  independent  studies;  computer 
listings  of  minority  students  by 
population  or  ethnic  group;  listings  of 
international  cadets;  special  order 
assigning  cadets  to  the  Cadet  Wing; 
Cadet  wing,  squadron,  and  class  alpha 
rosters,  and  matriculation  rosters. 

(2)  Historical:  Selected  special  orders 
(appointment,  assignment,  awards, 
separation,  etc.);  letters  and  records  of 
resignation/ separation  actions,  (if 
applicable);  College  Entrance 
Examination  Board  test  scores; 
persoimel  data  records,  and 
biographical  data;  computer  generated 
products  reflecting  academic  grade 
information;  grade  and  quality  point 
averages;  course  grade  distributions; 
overall  military  and  academic  orders  of 
merit;  graduation  data;  majors  awarded; 
types  of  degrees  conferred;  and 
academic  and  military  honors.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Office 
of  the  Registrar,  Dean  of  the  Faculty 
Examinations  and  Records,  HQ  USAFA/ 
DFRR,  2354  Fairchild  Drive,  Suite 


6D106,  United  States  Air  Force 
Academy,  CO  80840-6210.' 

***** 

F036  USAFA  B 
SYSTEM  NAME: 

Master  Cadet  Personnel  Record 
(Active/Historical) . 

SYSTEM  location: 

United  States  Air  Force  Academy, 
Dean  of  the  Faculty  Examinations  and 
Records,  HQ  USAFA/DFRR,  2354 
Fairchild  Drive,  Suite  6D106,  United 
States  Air  Force  Academy,  CO  80840- 
6210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  United  States  Air 
Force  (USAF)  Academy  cadets. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Active:  Records  used  in  the 
candidate  selection  process  for  the 
USAF  Academy  include  high  school 
records  and  college  transcripts,  College 
Entrance  Examinations  Board  test 
scores;  admission  test  scores;  personnel 
data  records;  personal  data  to  include 
address;  telephone  number;  Social 
Security  Number;  population  or  ethnic 
group  selections;  height;  weight; 
citizenship;  statements  of  reasons  for 
attending  the  Academy  and  preparatory 
school  and  college  records,  i 
applicable;  invitation  to  travel  letter; 
transfer/validation  credit  information; 
computer  generated  products  containing 
academic  grade  information;  parental 
addresses  by  state  roster  and  verification 
of  independent  studies;  computer 
listings  of  minority  students  by 
population  or  ethnic  group;  listings  of 
international  cadets;  special  order 
assigning  cadets  to  the  Cadet  Wing; 
Cadet  wing,  squadron,  and  class  alpha 
rosters,  and  matriculation  rosters. 

(2)  Historical:  Selected  special  orders 
{appointment,  assignment,  awards, 
separation,  etc.);  letters  and  records  of 
resignation/separation  actions,  {if 
applicable);  College  Entrance 
Examination  Board  test  scores; 
personnel  data  records,  and 
biographical  data;  computer  generated 
products  reflecting  academic  grade 
information;  grade  and  quality  point 
averages;  course  grade  distributions; 
overall  military  and  academic  orders  of 
merit;  graduation  data;  majors  awarded; 
types  of  degrees  conferred;  and 
academic  and  military  honors. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

■  10  U.S.C.  9331,  Estabhshment; 
superintendent;  faculty,  and  E.O.  9397 
(SSN). 
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PURPOSE(S): 

{1)  Active:  These  records  form  the 
nucleus  of  the  Master  Cadet  Personnel 
Record  for  candidates  selected  to  attend 
the  Academy.  These  records  are  used  to 
record  the  academic,  athletic  and 
military  training  histories  of  cadets  who 
attend  the  Academy.  They  provide  a 
means  of  checking  the  performance  of 
each  cadet,  recording  all  grades  for 
completed  courses,  computing  grade 
point  averages,  identifying  deficiencies, 
and  insiu-ing  all  requirements  for 
graduation  are  met.  Grade  information  is 
used  by  cadets.  Academy  instructors, 
counselors,  and  advisors  in  selecting 
majors,  determining  academic 
requirements  for  specific  majors,  and 
scheduling  coiurses.  Computer  listings 
are  also  used  by  faculty  and  staff 
members  to  readily  identify  cadets  by 
squadron,  class,  and  population  or 
ethnic  group.  Academic  Review 
Committees  and  the  Academy  Board  use 
these  records  to  evaluate  cadet 
performance  and  to  determine  eligibility 
for  continuance  at  the  Academy. 

(2)  Historical:  These  records  form  a 
complete  history  of  each  cadet  who 
attended  the  Academy.  They  record 
academic,  athletic,  and  military 
performance  of  each  cadet  and  to 
coordinate  statistics  relating  to  cadet 
strength  and  attrition.  Files  are  reviewed 
by  organizations  within  the  Department 
of  Defense  to  determine  qualifications 
for  assignments;  by  Air  Force  Reserve 
Officer  Training  Corps  {AFROTC), 
recruiting  and  medical  services  imits  to 
determine  qualifications  and  eligibility 
for  training  programs  and  for  military 
service,  and  by  the  Air  Force  Personnel 
Center  {AFPC)  to  confirm  or  recreate  a 
military  service  record. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b){3)  as  follows: 

Files  are  disclosed  to  the  Federal 
Bureau  of  Investigation  for  conducting 
background  investigations  for  security 
clearances,  and  to  the  Department  of 
Veterans  Affairs  for  determining 
eligibility  for  benefits. 

Academic  and  personnel  information 
is  released  to  nominating  officials,  and 
to  the  Western  Athletic  Conference 
{WAC)  officials  on  cadets  participating 
in  WAC-sponsored  intercollegiate 
athletics. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 


compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  in 
computers,  on  computer  output 
products,  and  on  microfilm. 

RETRIEV  ability: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system,  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  file  containers, 
cabinets,  vaults  or  rooms,  and  in 
computerized  data  storage  devices 
controlled  by  computer  system  software. 

RETENTION  AND  DtSPOSAL: 

Temporary  documents  are  destroyed 
90  days  after  disenrollment  or 
graduation.  Permanent  documents  are 
microfilmed  one  year  after  graduation. 
The  microfilm  is  retained  permanently 
in  the  office  of  the  Registrar.  Paper  copy 
is  destroyed  after  6  years.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Computer  records  are 
destroyed  by  degaussing  or  overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Registrar,  Dean  of  the 
Faculty  Examinations  and  Records,  HQ 
USAFA/DFRR,  2354  Fairchild  Drive, 
Suite  6D106,  United  States  Air  Force 
Academy,  CO  80840-6210. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Dean  of 
the  Faculty  Examinations  and  Records, 
HQ  USAF/DFRR,  2354  Fairchild  Drive, 
Suite  6D106,  United  States  Air  Force 
Academy,  CO  80840-6210. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Dean  of  the  Faculty  Examinations 
and  Records,  HQ  USAF/DFRR,  2354 
Fairchild  Drive,  Suite  6D106,  United 
States  Air  Force  Academy,  CO  80840- 
6210. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
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32  CFR  part  806b;  or  may  be 
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RECORD  S  [XJRCE  CATEGORIES: 
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F036  USAFA  I 
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SYSTEM 
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11, 1997 

CHANCES 


NiiME: 


ional  Research  Data  Base  (June 
62  FH  31793). 


SYSTEM  W  ME: 

Delete  entry  and  replace  with  'Cadet 
History  I)ata  Base' 


SYSTEM  location: 

Delete 
InstitutiQna 
Division 
Air  Forci  t 
2304  Ca<  et 
States  Air 
5002' 


entry  and  replace  with  'Chief, 
Research  and  Assessment 
Headquarters,  United  States 
Academy,  (HQ  USAFA/XPR), 

Drive,  Suite  300,  United 
Force  Academy,  CO  80840- 


CATEGORIfS 

Add 
cadets 
officers' 


Of  RECORDS  IN  THE  SYSTEM: 

end  of  entry  'and  names  of 
wfiose  parents  are  general 


U 


USES( 


ROUTINE 
SYSTEM, 
THE  PURPOSE 

Delete 


OF  RECORDS  MAINTAINED  IN  THE 
IHCLUOING  CATEGORIES  OF  USERS  AND 
OF  SUCH  USES: 

the  third  paragraph. 


F036  USikFA  I 


SYSTEM 

Cadet 


Hi  me: 


iistory  Data  Base. 


SYSTEM  LOCATION: 

Chief,  Institutional  Research  and 
Assessment  Division,  Headquarters, 
United  States  Air  Force  Academy,  (HQ 
USAFA/XPR),  2304  Cadet  Drive,  Suite 
300,  United  States  Air  Force  Academy, 
CO  80840-5002. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  USAF  Academy 
cadets. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

High  school,  college  and  USAF  career 
information.  Including  active  duty, 
reserve,  and  national  guard  military 
performance,  academic  performance,    • 
certain  medical,  disciplinary  and 
personal  facts,  and  test  data  from 
interest/personality  profiles,  and  names 
of  cadets  whose  parents  are  general 
officers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  9331,  Establishment; 
Superintendent;  faculty;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

Used  by  USAF  Academy  faculty  and 
staff  in  conducting  studies  and  analysis 
relating  to  attitudes,  retention,  graduate 
professional  performance,  and  career 
pattern. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a[b)(3)  as  follows: 

Information  may  be  furnished  to 
congressional  nominating  source  for  the 
purpose  of  enhancing  the  nomination 
selection  process. 

The  Association  of  Graduates  may 
receive  information  to  foster  graduates' 
fellowship  and  professional 
development,  as  well  as  promote 
institutional  development. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  computers  and  on 
computer  output  products. 

retrievabiltty: 
Retrieved  by  Social  Security  Number. 


SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  superseded, 
obsolete,  no  longer  needed  for  reference, 
or  upon  inactivation.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting 
overwriting  or  degaussing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Institutional  Research  and 
Assessment  Division,  Headquarters, 
United  States  Air  Force  Academy  (HQ 
USAFA/XPR),  2304  Cadet  Drive,  Suite 
300,  United  States  Air  Force  Academy, 
CO  80840-5002. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Chief, 
Institutional  Research  and  Assessment 
Division.  Headquarters,  United  States 
Air  Force  Academy  (HQ  USAFA/XPR), 
2304  Cadet  Drive,  Suite  300,  United 
States  Air  Force  Academy,  CO  80840- 
5002. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Chief,  Institutional  Research  and 
Assessment  Division,  Headquarters, 
United  States  Air  Force  Academy  (HQ 
USAFA/XPR),  2304  Cadet  Drivei  Suite 
300,  United  States  Air  Force  Academy, 
CO  80840-5002. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
educational  institutions,  medical 
institutions,  automated  system 
interfaces.  Cadet  Administrative 
Management  Information  System  data 
base.  Association  of  Graduates,  and 
source  documents  (such  as  reports). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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F036  USAFA  L 

SYSTEM  NAME: 

Cadet  Awards  Files  (June  11.  1997,  62 
FR  31793). 

changes: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Chief, 
Development  and  Alumni  Progreims 
Division,  HQ  USAFA/XPA,  2304  Cadet 
Drive,  Suite  351,  United  States  Air 
Force  Academy,  CO  80840-5002.' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Relatives  of  deceased  persons  who  are 
memorialized  through  cadet  awards, 
former  USAF  Academy  cadets  who  have 
been  honorably  discharged  due  to 
medical  disqualification  and  USAF 
Academy  cadets  winning  individual 
cadet  awards.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'Cadet 
Awards  files  by  award  area,  including 
names  of  persons  memorialized,  donor 
information  to  include  amounts  given, 
and  historical  data  on  cadet  winners; 
names,  addresses  and  phone  numbers  of 
relatives  of  deceased  persons  who  are 
memorialized.' 


PURPOSE(S): 

Add  to  entry  ',  and  to  invite  relatives 
to  awards  ceremonies  presented  in 
memory  of  their  deceased  next  of  kin.' 


F036  USAFA  L 

SYSTEM  NAME: 

Cadet  Awards  Files. 

SYSTEM  location: 

Chief,  Development  and  Alumni 
Programs  Division,  HQ  USAFA/XPA, 
2304  Cadet  Drive,  Suite  351,  United 
States  Air  Force  Academy,  CO  80840- 
5002. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Relatives  of  deceased  persons  who  are 
memorisdized  through  cadet  awards, 
former  USAF  Academy  cadets  who  have 
been  honorably  discharged  due  to 
medical  disqualification  and  USAF 
Academy  cadets  winning  individual 
cadet  awards. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Cadet  Awards  files  by  award  area, 
including  names  of  persons 
memorialized,  donor  information  to 
include  amounts  given,  and  historical 


data  on  cadet  winners;  names,  addresses 
and  phone  numbers  of  relatives  of 
deceased  persons  who  are 
memorialized. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Chapter  903,  United  States 
Air  Force  Academy. 

PURPOSE(S): 

For  continuing  award  sponsorship 
business  with  donors,  which  consist  of 
private  individuals,  patriotic  and 
veteran  organizations,  and  major  air 
command  and  used  by  Cadet  Awards 
Council  to  aid  in  their  selection  of 
individuals  to  receive  annual  award 
presented  to  disabled  former  cadets,  and 
to  invite  relatives  to  awards  ceremonies 
presented  in  memory  of  their  deceased 
next  of  kin. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Records  may  be  disclosed  to  donors. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  in 
computer  databases. 

RETRIEV  ability: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  file 
containers/cabinets.  Awards  Council 
Chairman  and  appointed  project  officer 
are  only  persons  reviewing  financial 
statements,  when  available  and 
applicable. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  five  years  in 
office  area  before  retiring  to  base  staging 
area  for  45  additional  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Development  and  Alimmi 
Programs  Division,  HQ  USAFA/XPA, 
2304  Cadet  Drive,  Suite  351,  United 
States  Air  Force  Academy,  CO  80840- 
5002. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  wrritten  inquiries  to  the  Chief, 
Development  and  Alumni  Programs 
Division,  HQ  USAFA/XPA,  2303  Cadet 
Drive,  Suite  351,  United  States  Air 
Force  Academy,  CO  80840-5002. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  requests 
to  the  Chief,  Development  and  Alumni 
Programs  Division,  HQ  USAFA/XPA, 
2304  Cadet  Drive.  Suite  351.  United 
States  Air  Force  Academy,  CO  80840- 
5002. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
educational  institutions,  from 
individual  or  next  of  kin. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F051   USAFE  A 
SYSTEM  NAME: 

Civil  Process  Case  Files  (June  11, 
1997,  62  FR  31793). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Office 
of  the  Staff  Judge  Advocate  General/ 
International  Law  (JAI),  Headquarters, 
United  States  Air  Forces  in  Europe, 
APO  AE  09094-5001.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  second  paragraph  and  replace 
with  'Information  may  be  disclosed  to 
foreign  law  enforcement  or  investigatory 
or  administrative  authorities,  to  comply 
with  requirements  imposed  by,  or  to 
claim  rights  conferred  in  the 
international  agreements  and 
arrangements  regulating  the  stationing 
and  status  in  the  Federal  Republic  of 
Germany  of  U.S.  military  and  civilian 
personnel.  Information  disclosed  to 
courts  or  authorities  of  the  Federal 
Republic  of  Germany  may  be  further 
disclosed  by  the  Federal  Republic  of 
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Germany  to  claimants,  creditors  or  their 
attomefs.' 


RETENTIO  N  AND  DISPOSAL: 

Deletfe  entry  and  replace  with  'Paper 
records  are  destroyed  2  years  after  close 
of  caler  dar  year  in  which  last  record  is 
filed.' 


F051  U^FE  A 

SYSTEM  MAME: 
Civil  'rocess  Case  Files. 

SYSTEM  L  OCATION: 

Offic#  of  the  Staff  Judge  Advocate 
General/Intemational  Law  (JAI), 
Headqukrters,  United  States  Air  Foices 
in  Exuofce,  APO  AE  09094-5001. 

CATEGOflJES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

MiUtiry  members  and  civilian 
employi  tes  and  their  dependents  upon 
whom  s  ervice  is  made  of  documents 
issued  by  German  courts,  customs  and 
taxing  agencies ,  and  other 
administrative  agencies. 

CATEGOrJeS  Of  RECORDS  IN  THE  SYSTEM: 

Docufients  from  German  authorities 
regarding  payment  orders,  execution 
orders,  Remands  for  payment  of 
indebtedness,  notifications  to  establish 
civil  liapility,  customs  and  tax  demands, 
assessii^  fines  and  penalties,  demands 
for  courl  costs  or  for  costs  for 
administrative  proceedings  summons 
and  subpoenas,  paternity  notices, 
complamts,  judgments,  briefs,  final  and 
interlocutory  orders,  orders  of 
confiscation,  notices,  and  other  judicial 
or  administrative  writs;  correspondence 
between  United  States  (US)  Government 
authorities  and  the  Federal  Republic  of 
Germany;  identifying  data  on 
individuals  concerned;  and  similar 
relevant  documents  and  reports. 

AUTHORnV  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.fi.C.  8013,  Secretary  of  the  Air 
Force;  powers  and  duties,  delegation  by; 
Agreement  to  Supplement  the 
Agreement  between  the  Parties  to  the 
North  Ajtlantic  Treaty  regarding  the 
Status  o  f  their  Forces  with  respect  to 
Foreign  Forces  stationed  in  the  Federal 
Republi :  of  Germany  (NATO  SOFA 
Supplenentary  Agreement);  1  United 
States  T  reaty  531;  Treaties  and  Other 
Intemat  onal  Acts  Series  5351,  and  48 
United  1  Nations  Treaties  Series  262, 
Article  |2;  and  E.O.  9397  (SSN). 


PURPOSE  S) 

Toenpure 
civilian 
theNA' 


that  military  members  and 
employees'  obligations  under 
O  SOFA  Supplementary 


Agreement  are  honored  and  the  rights  of 
these  persoimel  are  protected  by  making 
legal  assistance  available. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
foreign  law  enforcement  or  investigatory 
or  administrative  authorities,  to  comply 
with  requirements  imposed  by,  or  to 
claim  rights  conferred  in  the 
international  agreements  and 
arrangements  regulating  the  stationing 
and  status  in  the  Federal  Republic  of 
Germany  of  U.S.  military  and  civilian 
personnel.  Information  disclosed  to 
courts  or  authorities  of  the  Federal 
Republic  of  Germany  may  be  further 
disclosed  by  the  Federal  Republic  of 
Germany  to  claimants,  creditors  or  their 
attorneys. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  steel  filing  cabinets. 

RETRIEVAMLTTY: 

By  individual's  surname. 

SAFEGUARDS: 

All  information  is  maintained  in  areas 
accessible  only  to  designated 
individuals  having  official  need  therefor 
in  the  performance  of  their  duties. 
Records  are  housed  in  buildings 
protected  by  military  police  or  security 
guards. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  destroyed  2  years 
after  close  of  calendar  year  in  which  last 
record  is  filed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Staff  Judge  Advocate 
General/International  Law  JAI), 
Headquarters,  United  States  Air  Forces 
in  Europe,  APO  AE  09094-5001. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  record  system  contains 
information  on  themselves  may  write  to 
or  visit  the  Office  of  the  Staff  Judge 
Advocate  General/International  Law 
(JAI),  Headquarters,  United  States  Air 
Forces  in  Europe,  APO  AE  09094-5001. 


Individuals  should  furnish  their  full 
name,  rank/grade.  Social  Security 
Number,  sufficient  details  to  permit 
locating  the  records,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  may  write  to  or  visit  the 
Office  of  the  Staff  Judge  Advocate 
General/International  Law  (JAI), 
Headquarters,  United  States  Air  Forces 
in  Europe,  APO  AE  09094-5001. 

Individuals  should  furnish  their  full 
name,  rank/grade.  Social  Security 
Nxmiber,  sufficient  details  to  permit 
locating  the  records,  and  signatiu-e. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains,  German  authorities  and  Air 
Force  records  and  reports. 

EXEMPTIONS  CLAIMS)  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  99-11440  Filed  5-6-99;  8:45  am] 

BILUNO  CODE  SOOI-IO-f 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  amend  record  systems. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  amend  two  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendments  will  be 
effective  on  June  7,  1999,  luless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvior,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
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published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  two  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
changes  to  the  systems  of  records  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  new  or  altered  systems 
report.  The  record  systems  being 
amended  are  set  forth  below,  as 
amended,  published  in  their  entirety. 

Dated:  May  3,  1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S322.05  DMDC 

SYSTEM  NAME: 

Noncombatant  Evacuation  and 
Repatriation  Data  Base  (February  22, 
1993,  58  FR  10854). 

CHANGES: 

***** 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Defense  Manpower  Data  Center,  DoD 
Center,  Oracle/UNIX  Computer  Center. 
400  Gigling  Road,  Seaside,  CA  93955- 
6771.  Information  may  be  accessed  by 
remote  terminals  at  the  repatriation 
centers.  The  location  of  the  repatriation 
centers  can  be  obtained  from  the 
Headquarters  Department  of  the  Army, 
Office  of  Deputy  Chief  of  Staff  for 
Personnel,  DAPE-PR,  Washington,  DC 
20310-0300.' 


PURPOSE(S): 

Delete  entry  and  replace  with  'The 
records  are  maintained  for  the  purposes 
of  tracking  and  accoimting  for 
individuals  evacuated  from  emergency 
situations  in  foreign  countries,  securing 
relocation  and  assistance  services,  and 
assessing  and  recovering  relocation 
costs.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Disposition  pending'. 

***** 

S322.05  DMDC 

SYSTEM  NAME: 

Noncombatant  Evacuation  and 
Repatriation  Data  Base. 

SYSTEM  location: 

Defense  Manpower  Data  Center,  DoD 
Center,  Oracle/UNIX  Computer  Center, 


400  Gigling  Road,  Seaside,  CA  93955- 
6771.  Information  may  be  accessed  by 
remote  terminals  at  the  repatriation 
centers.  The  location  of  the  repatriation 
centers  can  be  obtained  from  die 
Headquarters  Department  of  the  Army, 
Office  of  Deputy  Chief  of  Staff  for 
Personnel,  DAPE-PR,  Washington,  DC 
20310-0300. 

categories  of  individuals  covered  by  the 
system: 

All  noncombatant  evacuees  including 
service  members,  their  dependents,  DoD 
and  non-DoD  employees  and 
dependents,  U.S.  residents  abroad, 
foreign  nationals  and  corporate 
employees  and  dependents. 

categories  of  records  in  the  system: 

Social  Security  Number,  name,  date  of 
birth,  passport  nimiber,  coxmtry  of 
citizenship,  marital  status,  sex, 
employer,  destination  address  and  type 
of  assistance  needed. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

E.O.  12656,  Assignment  of  Emergency 
Preparedness  Responsibilities, 
November  18,  1988;  DoD  Directive 
3025.14,  Protection  and  Evacuation  of 
U.S.  Citizens  and  Designated  Aliens  in 
Danger  Areas  Abroad  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  records  are  maintained  for  the 
purposes  of  tracking  and  accounting  for 
individuals  evacuated  from  emergency 
situations  in  foreign  countries,  securing 
relocation  and  assistance  services,  and 
assessing  and  recovering  relocation 
costs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  individuals  who  have  been 
evacuated  but  who  have  been  separated 
from  their  family  and/or  spouse. 
Information  will  be  released  to  the 
individual  indicating  where  the  family 
member  was  evacuated  from  and  final 
destination. 

To  Department  of  State  to  plan  and 
monitor  evacuation  effectiveness  and 
need  for  services  and  to  verify  the 
number  of  people  by  category  who  have 
been  evacuated. 

To  the  American  Red  Cross  so  that 
upon  receipt  of  information  from  a 
repatriation  center  that  a  DoD  family  has 
arrived  safely  in  the  U.S.,  the  Red  Cross 


may  notify  the  service  member 
(sponsor)  still  in  the  foreign  country  that 
his/her  family  has  safely  arrived  in  the 
United  States. 

To  the  Immigration  and 
Naturalization  Service  to  track  and 
make  contact  with  all  foreign  nationals 
who  have  been  evacuated  to  the  U.S. 

To  the  Department  of  Health  and 
Human  Services  for  purposes  of  giving 
financial  assistance  and  recoupment  of 
same.  To  identify  individuals  who 
might  arrive  with  an  illness  which 
would  require  quarantine. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  and  hard  copy  storage. 

retrievability: 

Retrieved  by  name.  Social  Security 
Number,  or  location  of  evacuation  point 
or  repatriation  center. 

SAFEGUARDS: 

Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  At  Defense 
Manpower  Data  Center  (DMDC),  entry  to 
these  areas  is  restricted  by  the  use  of 
locks,  guards,  and  administrative 
procedures.  Access  to  personal 
information  is  limited  to  those  who 
require  the  records  in  the  performance 
of  their  official  duties.  Access  to 
personal  information  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 

retention  and  disposal: 
Disposition  pending. 

system  manager(s)  and  address: 

Director,  Defense  Manpower  Data 
Center.  1600  Wilson  Boulevard.  Suite 
400,  Arlington,  VA  22209-2593. 

notification  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency.  ATTN:  CAAR.  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Privacy  Act  Officer, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
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Suite  25^3,  Fort  Belvoir.  VA  22060- 
6221. 

Writteh 
full  namp 
of  birth, 
telephi 


inquiry  should  contain  the 
,  Social  Security  Niunber,  date 
md  ciurent  address  and 

number  of  the  individual. 


lone 

CONTESTiri  G  RECORD  PROCEDURES: 

The  D]JK  rules  for  accessing  records, 
for  conte  sting  contents  and  appealing 
initial  ag  sncy  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  I  art  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  C  AAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6  !21. 


RECORD 

The 


Ml 


S(  KJRCE  I 


CATEGORIES: 
itary  Services,  DoD 
Components,  from  individuals  via 
applicati  on 

EXEMPnOHS  CUUMED  FOR  THE  SYSTEM: 

None. 
S322.35  llMDC 
SYSTEM  N>^«E: 

Survejl  and  Census  Data  Base  (June 
25.  1996\58FR  32779). 

CHANGES: 


SYSTEM  LqCATKM: 

Delete  lentry  and  replace  with 
'Primary  location:  Naval  Postgraduate 
School  domputer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5C00. 

Back-u  p  location:  Defense  Manpower 
Data  Cen(ter,  DoD  Center  Monterey  Bay, 
400  GigllQg  Road,  Seaside,  CA  93955- 
6771.'      , 

CATEGORI^  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Individuals  who  completed  census  or 
survey  fc  nns,  including  military 
members,  civilians,  persons  eligible  for 
DoD  benefits,  men  and  women  of 
military  ige,  and  applicants  to  the 
military  i  lervices.' 


RETENTlOfI 

Delete 
'Disposit  i 


entry  and  replace  with 
on  pending'. 


S322.35  IIMDC 


SYSTEM 

Siuvej 

SYSTEM  LOCATION 

Primary 
School 


AND  DISPOSAL: 


n/me: 


and  Census  Data  Base. 


location:  Naval  Postgraduate 
(Computer  Center,  Naval 


Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  completed  census  or 
survey  forms,  including  military 
members,  civilians,  persons  eUgible  for 
DoD  benefits,  men  and  women  of 
military  age,  and  applicants  to  the 
military  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Survey  responses  and  census 
information: 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  136,  Under  Secretary  of 
Defense  for  Personnel  and  Readiness;  10 
U.S.C.  2358,  Research  and  Development 
Projects;  DoD  Directive  5124.2,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness  (USD(P&R));  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  purposes  of  the  system  are  to 
count  DoD  personnel  and  beneficiaries 
for  evacuation  plaiming,  apportiorunent 
when  directed  by  oversight  authority 
and  for  other  policy  planning  purposes, 
and  to  obtain  characteristic  information 
on  DoD  personnel  and  households  to 
support  manpower  and  benefits 
research;  to  sample  attitudes  and/or 
discern  perceptions  of  social  problems 
observed  by  DoD  personnel  and  to 
support  other  manpower  research 
activities;  to  sample  attitudes  toward 
enlistment  in  and  determine  reasons  for 
enlistment  decisions.  This  information 
is  used  to  support  manpower  research 
sponsored  by  the  Department  of  Defense 
and  the  military  services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  information  may  be  used  to 
support  manpower  research  sponsored 
by  other  Federal  agencies. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  computer  tape. 

retrievability: 

Records  can  be  retrieved  by  Social 
Security  Number;  by  institutional 
affiliation  such  as  service  membership; 
and  by  individual  characteristics  such 
as  educational  level. 

SAFEGUARDS: 

Access  to  data  at  all  locations  is 
restricted  to  those  who  require  the 
records  in  the  performance  of  their 
official  duties.  Access  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 
Physical  entry  is  restricted  by  the  use  of 
locks,  guards,  and  administrative 
procedures. 

RETENTION  AND  DISPOSAL: 

Disposition  pending. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Defense  Manpower  Data 
Center,  1600  Wilson  Boulevard,  4th 
Floor,  Arlington,  VA  22209-2593. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  and 
ciurent  address  and  telephone  numbers 
of  the  individual.  In  addition,  the 
approximate  date  and  location  where 
the  survey  was  completed  should  be 
provided. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Privacy  Act  Officer,  Defense 
Logistics  Agency,  ATTN:  CAAR,  8725 
John  J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir.  VA  22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Secvuity  Number,  and 
current  address  and  telephone  numbers 
of  the  individual.  In  addition,  the 
approximate  date  and  location  where 
the  survey  was  completed  should  be 
provided. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
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acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
fi'om  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

The  survey  and  census  information  is 
provided  by  the  individual;  additional 
data  obtained  from  Federal  records  are 
linked  to  individual  cases  in  some  data 
sets. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-11441  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  S001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records  Notice 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  amend  records 

systems. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  seven  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendments  will  be 
effective  on  June  7,  1999,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  fi-om 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  seven  systems  of  records 
notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
changes  to  the  systems  of  records  are 


not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  new  or  altered  systems 
reports.  The  records  systems  being 
amended  are  set  forth  below,  as 
amended,  published  in  their  entirety. 
Dated:  May  3,  1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N0581&-2 

SYSTEM  NAME: 

Military  Justice  Correspondence  and 
Information  File  (February  22,  1993,  58 
FR  10774). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Office 
of  the  Judge  Advocate  General  (Code 
20),  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Suite  1000,  Washington.  DC 
20374-5047  and  duplicate  copies  mav 
be  maintained  in  local  legal  office  file.' 


N05810-2 
SYSTEM  NAME: 

Military  Justice  Correspondence  and 
Information  File. 

SYSTEM  LOCATION: 

Office  of  the  Judge  Advocate  General 
(Code  20),  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Suite  1000,  Washington.  DC 
20374-5047  and  duplicate  copies  may 
be  maintained  in  local  legal  office  file. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty,  retired,  and  discharged 
Navy  and  Marine  Corps  personnel  who 
were  the  subject  of  military  justice 
proceedings  or  investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  background  information 
relevant  to  specific  military  justice 
cases,  and  copies  of  incoming  and 
outgoing  correspondence  relating  to 
military  justice  cases. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations. 

PURPOSE(S): 

To  provide  a  record  of  individual 
inquiries  and  JAG  responses  concerning 
military  justice  related  matters,  and  to 
maintain  background  information  on 
military  justice  matters  to  assist  in 
responding  to  inquiries. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  begiiming  of  the  Navy's 
compilation  of  system  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  binder-notebooks,  and 
computer  hard  drive  and  floppy  disks. 

retrievabiuty: 

Files  are  kept  in  alphabetical  order 
according  to  the  last  name  of  the 
individual  who  is  the  subject  of  the  file. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  space  in 
which  the  file  cabinets  and  storage 
devices  are  located  is  locked  outside  of 
working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  mainteiined  in  office  for 
two  years  and  then  forwarded  to  the 
Federal  Records  Center.  Suitland,  MD 
20409  for  storage;  files  containing 
background  material  are  maintained  on 
computer  hard  drive  for  two  years  and 
then  purged. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Nav>'.  Washington  Navy  Yard,  716 
Sicard  Street  SE.  Suite  1000, 
Washington.  DC  20374-5047. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Criminal  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 

Information  may  be  obtained  by 
written  request  stating  the  full  name  of 
the  individual  concerned.  Written 
requests  must  be  signed  by  the 
requesting  individual.  Personal  visits 
may  be  made  to  the  Criminal  Law 
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Office  of  the  Judge  Advocate 

the  above  address. 
Is  making  such  visits  should 
provide  some  acceptable 

on,  e.g..  Armed  Forces' 
dentificition  card,  driver's  license,  etc. 


Division 

General 

Individ 

be  able 

identificitii 

i 


retrievabiuty: 


lui 
t(i 


RECORD  A(  CESS  PROCEDURES: 

Indivi(  uals  seeking  to  determine 
whether  his  system  of  records  contains 
informat  on  about  themselves  should 
address  \  mtten  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Crimina  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  716 
Sicard  S^eet  SE,  Suite  1000, 
Washingjon,  DC  20374-5047. 

InfoiTO  ition  may  be  obtained  by 

written  r  (quest  stating  the  full  name  of 

the  indiv  dual  concerned.  Written 

requests  fnust  be  signed  by  the 

requesting  individual.  Personal  visits 

may  be  n  lade  to  the  Criminal  Law 

Division,  Office  of  the  Judge  Advocate 

General  <  t  the  above  address. 

Individui  lis  making  such  visits  should 

be  able  tc  >  provide  some  acceptable 

identification,  e.g.,  Armed  Forces' 

identification  card,  driver's  license,  etc. 

I 
CONTESTtNb  RECORD  PROCEDURES: 

The  Nevy's  rules  for  accessing 
records,  i  ind  for  contesting  contents  and 
appealin] ;  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instructiin  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Recordjs  in  this  system  are  compiled 
from  infc  rmation  received  from  naval 
field  offices,  records  of  trial,  and 
correspondence. 

EXEMPDOrfS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05819^ 
SYSTEM  NA  ME 

Compl  lints  of  Wrong  Under  Article 
138/ Article  1150  (September  9.  1996.  61 
FR  4748: 


CHANGES: 


SYSTEM  LO  CATION 


Delete 
of  the  [u 
13),  Department 
Washing 
Avenue, 
DC  203 
may  be 

files.  Coihplaints 
older,  arf 
Center, 


U- 


entry  and  replace  with  'Office 
(  ge  Advocate  General  (Code 
of  the  Navy, 
on  Navy  Yard,  1322  Patterson 
3E,  Suite  3000,  Washington, 
-5066  and  duplicate  copies 
i^aintained  in  local  legal  office 
,  three  years  old  or 
stored  at  the  Federal  Records 
^itland,  MD  20409.' 


Delete  entry  and  replace  with  'Last 
name  of  the  complainant' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Deputy 
Assistant  Judge  Advocate  General 
(Administrative  Law),  Department  of  the 
Navy,  Washington  Navy  Yard,  1322 
Patterson  Avenue,  SE,  Suite  3000, 
Washington,  DC  20374-5066.' 

***** 

N05819-4 
SYSTEM  NAME: 

Complaints  of  Wrong  Under  Article 
138/ Article  1150. 

SYSTEM  LOCATION: 

Office  of  the  Judge  Advocate  General 
(Code  13),  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue,  SE,  Suite  3000,  Washington, 
DC  20374-5066  and  duplicate  copies 
may  be  maintained  in  local  legal  office 
files.  Complaints,  three  years  old  or 
older,  are  stored  at  the  Federal  Records 
Center,  Suitland,  MD  20409. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  Navy  and  Marine  Corps 
personnel  who  have  submitted 
complaints  of  wrong  pursuant  to  Article 
138,  Uniform  Code  of  Military  Justice, 
or  Article  1150  of  the  U.  S.  Navy 
Regulations  (1990)  which  have  been 
forwarded  to  the  Secretary  of  the  Navy 
for  final  review  of  the  proceedings. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  consist  of  complaint  or  report, 
the  investigations  into  the  complaint  or 
report,  the  action  of  the  general  court- 
martial  authority,  and  action  of  the 
Secretary  of  the  Navy  accumulated  at 
the  Office  of  the  Judge  Advocate 
General. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Article  138,  Uniform  Code  of  Military 
Justice  and  Article  1150  of  the  U.S. 
Navy  RegiUations  (1990). 

PURPOSE(S): 

Used  by  JAG  as  a  working  file  to 
review  and  make  recommendations  to 
the  Secretary  of  the  Navy  on  Article  1 38 
and  Article  1150  complaints. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 


DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 

retrievabiuty: 
Last  name  of  the  complainant. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  control 
of  authorized  personnel  during  working 
hours;  the  office  spaces  in  which  the  file 
cabinets  and  storage  devices  are  located 
is  locked  outside  office  working  hours. 
Automated  files  are  password  protected. 

RETENTION  AND  DISPOSAL: 

Permanent.  Retire  to  Washington 
National  Records  Center  when  3  years 
old.  Transfer  to  National  Archives  and 
Records  Administration  when  20  years 
old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Assistant  Judge  Advocate 
General  (Administrative  Law), 
Department  of  the  Navy,  Washington 
Navy  Yard,  1322  Patterson  Avenue,  SE, 
Suite  3000,  Washington,  DC  20374- 
5066. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Administrative  Law),  Department  of  the 
Navy,  Washington  Navy  Yard,  1322 
Patterson  Avenue,  SE,  Suite  3 000, 
Washington,  DC  20374-5066. 

The  written  request  should  contain 
full  name  and  the  approximate  date  the 
complaint  was  submitted  for  review,  if 
known.  Written  requests  must  be  signed 
by  the  requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Administrative  Law),  Department  of  the 
Navy,  Washington  Navy  Yard,  1322 
Patterson  Avenue,  SE,  Suite  3000, 
Washington,  DC  20374-5066. 

The  written  request  should  contain 
full  name  and  the  approximate  date  the 
complaint  was  submitted  for  review,  if 
known.  Written  requests  must  be  signed 
by  the  requesting  individual 
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CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Complainant;  investigatory  files; 
individuals  interviewed. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05830-1 
SYSTEM  NAME: 

JAG  Manual  Investigative  Records 
(February  22,  1993,  58  FR  10782). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'For 
those  records  of  incidents  occurring 
prior  to  1996,  and  all  Litigation  type 
investigations:  Office  of  the  Judge 
Advocate  General  (Code  35), 
Department  of  the  Navy,  Washington 
Navy  Yard,  1322  Patterson  Avenue,  SE, 
Suite  3000,  Washington,  DC  20374- 
5066. 

For  all  other  incidents  occurring  after 
1996:  the  General  Court  Martial 
Convening  Authority  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'The 
records  are  retained  for  75  years.  All 
naved  activities  which  prepare  JAG 
manual  Investigative  Reports  or 
Command  Investigations  or  which  are 
intermediate  addresses,  typically  retain 
duplicate  copies  in  local  files  for  a  two 
year  period.  The  release  authority  or  the 
General  Court  Martial  Convening 
authority  retires  his  reports  after  two 
years  to  a  Federal  Storage  Facility  where 
they  are  retained  for  75  years.' 


N05830-1 
SYSTEM  NAME: 

JAG  Manual  Investigative  Records. 

SYSTEM  location: 

For  those  records  of  incidents 
occiuring  prior  to  1996,  and  all 
Litigation  type  investigations:  Office  of 
the  Judge  Advocate  General  (Code  35), 
Department  of  the  Navy,  Washington 
Navy  Yard,  1322  Patterson  Avenue,  SE, 


Suite  3000,  Washington,  DC  20374- 
5066. 

For  all  other  incidents  occurring  after 
1996:  the  General  Court  Martial 
Convening  Authority  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  participated  in, 
who  was  involved  in,  who  incurred  an 
injiiry,  disease,  or  death  in,  who  was 
intoxicated  (drugs  or  alcohol)  during, 
before,  or  after,  or  who  had  an  interest 
in  any  accident,  incident,  transaction,  or 
situation  involving  or  affecting  the 
Department  of  the  Navy,  naval 
personnel,  or  any  procedure,  operation, 
material,  or  design  involving  the 
Department  of  the  Navy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  contain  all  documented 
evidence  relevant  to  the  item  imder 
investigation,  together  with  an 
investigating  officer's  report,  which 
makes  findings  of  fact  and  expresses 
opinions  and  recommendations,  the 
reviewing  authority's  actions  which 
either  approved  or  modified  the 
investigating  officer's  report  or  returned 
the  entire  record  for  further 
investigation  or  remedial  action  to 
perfect  the  record,  and,  the  results  of 
hearings  afforded  persons  who  incurred 
injiuies  and  diseases,  to  allow  them  to 
explain  or  rebut  adverse  information  in 
the  record. 

The  Judge  Advocate  General's 
correspondence  to  locate  and  obtain 
required  investigations  is  also  included 
in  the  record.  Some  records  contain 
only  a  field  command's  explanation  as 
to  why  an  investigation  is  not  required, 
'together  with  documents  pertinent  to 
this  lack  of  requirement.  Some  records 
contain  only  an  accident,  injury,  or 
death  report,  prepared  for  the 
Department  of  the  Navy  by  the  Army, 
Air  Force,  Coast  Guard,  or  other  agency 
imder  reciprocal  agreements,  in 
situations  where  the  Navy  or  Marine 
Corps  coidd  not  conduct  the 
investigation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Requirement  that  Enlisted  Men  Make 
Up  Time  Lost  Due  to  Misconduct  or 
Abuse  of  Alcohol  or  Drugs  (10  U.S.C. 
972(5));  Retirement  or  Separation  for 
Physical  Disability  (10  U.S.C.  1201- 
1221);  E.O.  11476;  Manual  for  Courts- 
Martial,  paragraph  133b;  Uniform  Code 
of  Military  Justice  (10  U.S.C.  815,  832, 
869,  873,  935,  936,  and  938-940); 
Collection  From  Third  Party  Payers  Act 


(10  U.S.C.  2095);  Military  Claims  Act 
(10  U.S.C.  2733);  Foreign  Claims  Act  (10 
U.S.C.  2734.  2734a,  2734b);  Emergency 
Payment  of  Claims  (10  U.S.C.  2736); 
Non-scope  Claims  (10  U.S.C.  2737); 
Duties  of  the  Secretary  of  the  Navy  (10 
U.S.C.  5013);  Duties  of  the  Office  of  the 
Chief  of  Naval  Operations  (10  U.S.C. 
5031-5033.  5035-5037);  Duties  of  the 
Bureaus  and  Offices  of  the  Department 
of  the  Navy  and  Duties  of  the  Judge 
Advocate  General  (10  U.S.C.  5131- 
5153);  Duties  of  the  Commandant  of  the 
Marine  Corps  (10  U.S.C.  5043); 
Reservist's  Disability  and  Death  Benefits 
(10  U.S.C.  6148);  Requirement  of 
exemplary  conduct  (10  U.S.C.  5947); 
Promotion  of  Accident  and 
Occupational  Safety  by  the  Secretary  of 
the  Navy  (10  U.S.C.  7205);  Admiralty 
Claims  (10  U.S.C.  7622-23);  Public 
Vessels  Act  (46  U.S.C.  781-790);  Suits 
in  Admiralty  Act  (46  U.S.C.  741-752); 
Admiralty  Extension  Act  (46  U.S.C. 
740);  Transportation  Safety  Act  (49 
U.S.C.  1901);  Federal  Tort  Claims  Act 
(28  U.S.C.  1346,  2671-2680):  Financial 
Liability  of  Accoimtable  Officers  (31 
U.S.C.  82,  89-92);  Military  Personnel 
and  Civilian  Employee's  Claims  Act  of 
1964,  as  amended  (31  U.S.C.  240-243); 
Federal  Claim  Collection  Acts  (31  U.S.C. 
71-75,  951-953);  Forfeiture  of  Pay  for 
Time  Lost  Due  to  Incapacitation  Caused 
by  Alcohol  or  Drug  Use  (37  U.S.C.  802); 
Eligibility  for  Certain  Veterans  Benefits 
(38  U.S.C.  105);  Postal  claims  (39  U.S.C. 
712);  Federal  Medical  Care  Recovery 
Act  (42  U.S.C.  2651-2653);  General 
Authority  to  Maintain  Records  (5  U.S.C. 
301);  Records  Management  By  Agency 
Heads  (44  U.S.C.  3101);  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

JAG  Manual  Investigative  Records  are 
used  internally  within  the  Department 
of  the  Navy  as  a  basis  for  evaluating 
procediu^s  operations,  material,  and 
designs  with  a  view  to  improving  the 
efficiency  and  safety  of  the  Department 
of  the  Navy;  determinations  concerning 
status  of  personnel  regarding  disability 
benefits,  entitlements  to  pay  during 
periods  of  disability,  severance  pay, 
retirement  pay,  increases  of  pay  for 
longevity,  survivors'  benefits,  and 
involuntary  extensions  of  enlistments, 
dates  of  expiration  of  active  obligated 
service  and  accrual  of  annual  leave; 
determinations  concerning  relief  of 
accountable  personnel  from  liability  for 
losses  of  public  funds  or  property; 
determinations  pertaining  to 
disciplinary  or  punitive  action  and 
evaluation  of  petitions,  grievances,  and 
complaints;  adjudication,  pursuit,  or 
defense  of  claims  for  or  against  the 
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Goveioment;  and  public  information 
releas3s. 

Roirnr^  uses  of  records  maintained  in  the 

SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
genenlly  permitted  under  5  U.S.C. 
552ani)  of  the  Privacy  Act,  these  records 
or  inf(  rmation  contained  therein  may 
specif  cally  be  disclosed  outside  the 
DoD  a  i  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  c  fficials  and  employees  of  the 
Depar  ment  of  Veterans  Affairs  for  use 
in  det<  irminations  concerning 
entitlements  to  veterans  and  survivors' 
benefi  s. 

To  5  ervicemen's  Group  Life  Insurance 
admin  strators  for  determinations 
concei  ning  payment  of  life  insurance 
procef  ds. 

To  t  le  U.S.  Government  Accounting 
Office  for  purposes  of  determinations 
concei  Qing  relief  of  accountable 
persor  nel  from  liability  for  losses  of 
public  funds  and  related  fiscal  matters. 

To  c  jntractors  for  use  in  connection 
with  Si  ttlement,  adjudication,  or 
defens  3  of  claims  by  or  against  the 
Goveriment.  and  for  use  in  design  and 
evalua  ion  of  products,  services,  and 
system  s. 

To  a  ;encies  of  the  Federal,  State  or 
local  li  w  enforcement  authorities,  court 
author  ties,  administrative  authorities, 
and  rej  ulatory  authorities,  for  use  in 
connec  tion  with  civilian  and  military 
crimin  il,  civil,  administrative,  and 
regulat  ary  proceedings  and  actions. 

The  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Nax'v's 
compilation  of  system  of  record  notices 
also  ap  jly  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEV»4G,  ACCESSING,  RETAINING,  AND 
DISPOSIflG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGI 

Pape; 
prior  tc 
real  evi  dence 
file  folc 
cabinet^ 
boxes. 

Reco  ds  of  reports  received  and  stored 
since  1  )85  are  maintained  within  a 
compul  er  data  base. 


documents  and  data  stored 
1985  are  stapled  together  (with 
attached,  if  any)  in  paper 
ers  and  stored  in  metal  file 
.  on  shelves,  and  in  cardboard 


RETBIEVi  BILITY: 

Recoi  ds  and  data  stored  prior  to  1985 
are  filed  in  calendar  year  groupings  by 
sumamB  of  individual,  bureau  number 
of  aircrift,  name  of  ship,  hull  nimiber  of 
unnami  (d  watercraft,  or  vehicle  number 
of  Gov€  mment  vehicles,  or  date  of 
incident.  Incidents  are  topically  cross- 
refereni  ;ed. 

Recoids  stored  since  1985  are 
maintafied  on  data  base  and  are 


retrievable  from  the  data  base  in 
calendar  year  groupings  by  surname, 
Social  Security  Number,  bureau  number 
of  aircraft,  name  of  ship,  hull  number  of 
unmanned  watercraft,  vehicle  number 
of  Government  vehicles,  or  date  of 
incident.  Incidents  are  topically  cross- 
referenced. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
cmd  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  spaces  in 
which  the  file  cabinets  and  storage 
devices  are  locked  outside  official 
working  hours.  Access  to  the  building  is 
protected  by  uniformed  guards  requiring 
positive  identification  for  admission. 
The  data  base  system  is  protected  by 
user  account  number  and  password 
sign-on,  data  base  access  authority,  data 
set  authority  for  add  and  delete,  and 
data  item  authority  for  list  and  update. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  for  75  years. 
All  naval  activities  which  prepare  JAG 
manual  Investigative  Reports  or 
Command  Investigations  or  which  are 
intermediate  addresses,  typically  retain 
duplicate  copies  in  local  files  for  a  two 
year  period.  The  release  authority  or  the 
General  Court  Martial  Convening 
authority  retires  his  reports  after  two 
years  to  a  Federal  Storage  Facility  where 
they  are  retained  for  75  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Judge  Advocate  General 
(Code  35),  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue,  SE,  Suite  3000,  Washington, 
DC  20374-5066  for  those  incidents 
occurring  prior  to  1996,  and  all 
Litigation  type  investigations. 

For  all  other  incidents  occurring  after 
1996:  The  General  Court  Martial 
Convening  Authority  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Office  of 
the  Judge  Advocate  General  (Claims, 
Investigations,  and  Tort  Litigation), 
Department  of  the  Navy,  Washington 
Navy  Yard,  1322  Patterson  Avenue,  SE, 
Suite  3000,  Washington,  DC  20374-5066 
for  incidents  occurring  prior  to  1996 
and  all  Litigation  type  investigations. 

All  other  requests  should  be  directed 
to  the  General  Court  Martial  Convening 
Authority  of  the  activity  in  question. 


Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

The  request  should  contain  as  much 
identifying  data  as  possible,  including, 
but  not  limited  to  the  complete  names 
of  all  individuals  involved,  the  location 
and  date  of  incident,  the  bureau  number 
of  aircraft  or  name  and  hull  number  of 
ship,  government  vehicle  number,  and 
type  of  incident. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Office  of  the 
Judge  Advocate  General  (Claims, 
Investigations,  and  Tort  Litigation), 
Department  of  the  Navy,  Washington 
Navy  Yard.  1322  Patterson  Avenue,  SE, 
Suite  3000,  Washington,  DC  20374-5066 
for  incidents  occurring  prior  to  1996 
and  all  Litigation  type  investigations. 

All  other  requests  should  be  directed 
to  the  General  Court  Martial  Convening 
Authority  of  the  activity  in  question. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

The  request  should  contain  as  much 
identifying  data  as  possible,  including, 
but  not  limited  to  the  complete  names 
of  all  individuals  involved,  the  location 
and  date  of  incident,  the  bureau  number 
of  aircraft  or  name  and  hull  number  of 
ship,  government  vehicle  number,  and 
type  of  incident. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Records  of  JAG  Manual  Investigations 
are  compilations  of  evidence, 
information,  and  data  concerning  the 
circumstances  of  incidents,  accidents, 
events,  transactions,  and  situations, 
prepared  by  administrative  fact-finding 
bodies  of  utilization  by  proper 
authorities  in  making  determinations, 
decisions,  or  evaluations  relating  to  the 
matters  under  investigation. 

Records  may  contain:  (1)  Testimony 
or  statements  of  individuals  who  are 
parties  to  the  investigations,  witnesses, 
and  others  having  pertinent  knowledge 
concerning  matters  under  investigation; 
(2)  documentary  evidence,  including 
records  and  reports  of  military  or 
Federal,  state,  or  foreign,  civilian  law 
enforcement  investigation,  judicial,  or 
corrections  authorities;  medical  records 
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and  reports,  investigations  and  accident 
and  injury  reports  prepared  by  federal, 
state,  or  foreign  governmental  agencies 
or  other  organizations  or  persons;  court 
records  and  other  public  records; 
official  logs  and  other  official  naval 
records;  letters  and  correspondence, 
personnel,  pay,  and  medical  records; 
financial  records,  receipts,  and  cost 
estimates;  publications,  £md  other 
pertinent  documents  and  writings;  (3) 
pertinent  real  evidence;  and  (4) 
pertinent  demonstrative  evidence. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05890-1 
SYSTEM  NAME: 

Claims  Information  System  (February 
22,  1993,  58  FR  10786). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  paragraph  1 ,  and  replace  with 
'Primary  location:  Office  of  the  Judge 
Advocate  General  (Code  35), 
Department  of  the  Navy,  Washington 
Navy  Yard,  1322  Patterson  Avenue,  SE, 
Suite  3000,  Washington,  DC  20374- 
5066." 

Paragraph  3,  line  4,  after  the  word 
'commands'  add  'with'. 

Paragraph  4,  beginning  at  line  2, 
delete  'U.S.  Sending  State  Office  for 
Australia;'. 

Paragraph  6,  line  1,  after  'Military' 
add  'personnel'. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Paragraph  3,  line  7,  replace  'resulting 
from  such  tortious  conduct'  with  'or 
illness.' 


N05890-1 
SYSTEM  NAME: 

Claims  Information  System. 

SYSTEM  LOCATION: 

Primary  location:  Office  of  the  Judge 
Advocate  General  (Code  35), 
Department  of  the  Navy,  Washington 
Navy  Yard,  1322  Patterson  Avenue,  SE, 
Suite  3000,  Washington,  DC  20374- 
5066. 

Secondary  locations: 

Federal  Tort  Claims  Files  and  Military 
Claims  Files  are  located  at  Naval  Legal 
Service  Offices  and  Detachments, 
overseas  commands  with  a  Navy  or 
Marine  Corps  judge  advocate  attached, 
and  the  Federal  Records  Center, 
Suitland,  MD.  Local  commands,  with 
which  claims  under  the  Federal  Tort 
Claims  Act  or  Military  Claims  Act  are 


initially  filed,  retain  copies  of  such 
claims  and  accompanying  files. 

Affirmative  Claims  Files  are  located  at 
Naval  Legal  Service  Offices  and 
Detachments;  U.S.  Sending  State  Office 
For  Italy;  with  overseas  commands  with 
a  Navy  or  Marine  Corps  judge  advocate 
attached;  the  Federal  Records  Center, 
Suitland,  MD;  and  such  other  offices  or 
officers  as  may  be  designated  by  the 
Judge  Advocate  General. 

Foreign  Claims  Files  are  located  at 
U.S.  Sending  State  Office  for  Italy; 
Naval  Missions  (including  the  office  of 
the  naval  section  of  military  missions); 
Military  Assistance  Advisory  Groups 
(including  the  Office  of  Chiefs,  Naval 
Section,  Military  Assistance  Advisory 
Groups);  Office  of  the  Naval  Advisory  to 
Argentina;  naval  attaches;  any  command 
which  has  appointed  a  Foreign  Claims 
Commission;  and  the  Federal  Records 
Center,  Suitland,  MD.  Local  commands, 
with  which  claims  under  the  Foreign 
Claims  Act  are  initially  filed  and  which 
do  not  have  or  choose  to  appoint  a 
Foreign  Claims  Commission,  retain 
copies  of  such  claims  and 
accompanying  files. 

Nonscope  Claims  Files  are  located  at 
Naval  Legal  Service  Offices  and 
Detachments,  and  the  Federal  Records 
Center,  Suitland,  MD.  Local  commands, 
with  which  claims  under  the  'Nonscope' 
Claims  Act  are  initially  filed,  retain 
copies  of  such  claims  and 
accompanying  files. 

Military  personnel  and  Civilian 
Employees'  Claims  Files  are  located  at 
Naval  Legal  Service  Offices  and 
Detachments;  the  Federal  Records 
Center,  Suitland,  MD;  naval  activities 
where  there  are  officers  specifically 
designated  by  the  Judge  Advocate 
General  to  adjudicate  personnel  claims. 

U.S.  Postal  Service  Indemnity  Claims 
Files  are  located  at  the  Federal  Records 
Center,  Suitiand,  MD  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  have  filed  claims 
against  the  Department  of  the  Navy 
under  the  Federal  Tort  Claims  Act, 
Military  Claims  Act,  the  'Nonscope' 
Claims  Act,  or  Military  and  Civilian 
Employees'  Claims  Act. 

All  individuals  who  have  filed  claims 
with  the  U.S.  Postal  Service  for  loss  or 
damage  to  mailed  matter,  and  which 
claims  have  been  paid  by  the  U.S.  Postal 
Service  and  thereafter  forwarded  for 
reimbursement  by  the  Department  of  the 
Navy  pursuant  to  39  U.S.C.  406  and 
2601. 

All  individuals  against  whom  the 
Navy  has  claims  soimding  in  tort,  and 
all  individuals  who  are  in  the  military 
or  retired  or  are  dependents  of  military 


members  and  have  been  provided 
medical  care  by  a  naval  medical  facility 
or  civilian  medical  facility  for  injuries 
or  illness. 

All  commercial  insurance  carriers 
against  whom  recovery  has  been  sought 
by  the  Department  of  the  Navy.  Any 
medical  personnel  involved  in  medical 
malpractice  claims  against  the 
Department  of  the  Navy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  files  may  contain  claims  filed, 
correspondence,  investigative  reports, 
persormel,  medical  and  dental  records, 
x-rays,  edlied  reports  (such  as  police  and 
U.S.  Postal  Service  investigations), 
photographs,  drawings,  legal  research 
and  memoranda,  opinions  of  experts 
and  others,  court  documents,  reports  of 
injuries  to  individuals  entitled  to  care  at 
Navy  expense,  reports  of  damage  to 
Navy  property,  statements  of  charges  for 
medical  and  dental  treatment,  copies  of 
orders,  copies  of  insurance  policies, 
government  bills  of  lading,  copies  of 
powers  of  attorney,  estimates  of  loss  or 
damage,  inventories,  demands  on 
carriers  for  reimbursement, 
substantiating  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Tort  Claims  Act  (28  U.S.C. 
1346(b),  2671-2680);  32  CFR  750.21- 
750.40;  Medical  Care  Recovery  Act  (42 
U.S.C.  2651-2653);  Collection  From 
Third  Party  Payers  Act  (10  U.S.C.  1095); 
Federal  Claims  Collection  Act  (31  U.S.C. 
3701,  3711,  3716-3719);  32  CFR  757.1- 
757.21;  Foreign  Claims  Act  (10  U.S.C. 
2734);  Military  Claims  Act  (10  U.S.C. 
2733);  32  CFR  750.41-750.60; 
'Nonscope'  Claims  Act  (10  U.S.C.  2737); 
32  CFR  750.60-750.69;  Military  and 
Civilian  Employees  Claims  Act  (31 
U.S.C.  3701,  3721);  32  CFR  751.0-751.3; 
10  U.S.C.  1552;  39  U.S.C.  406  and  2601; 
5  U.S.C.  301,  Departmental  Regulations; 
44  U.S.C.  3101;  and  31  U.S.C.  3729. 

PURPOSE(S): 

To  manage  and  evaluate,  and  process 
claims  both  for  and  against  the 
Department  of  the  Navy  for  purposes  of 
adjudication,  collection  and  litigation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  Federal  Tort  Claims  Filts  and 
Military  Claims  Files  are  used  by  the 
claimant  or  his  authorized 
representative  for  those  claims  for 
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whic  1  payment  is  determined  proper;  to 
third  parties  in  those  cases  in  which 
they  ndemnify  the  U.S.  Government  or 
to  veiify  claims;  to  officials  and 
empl  5yees  of  the  General  Accounting 
Offici  ( and  of  the  Department  of 
Treaa  ury  for  those  claims  for  which 
paym  ent  is  determined  proper. 

Thf  Affirmative  Claims  Files  are  used 
by  insurance  companies  to  support 
claim  s  by  documenting  injuries  or 
disea  ies  for  which  treatment  was 
provi  ied  at  government  expense;  by 
civilim  attorneys  representing  injured 
partic  s  and  the  government's  interest. 
For  tl  lose  claims  for  which  payment  is 
determined  proper,  the  files  or  portions 
there(  )f  may  be  provided  to  the 
Depaj  tment  of  the  Treasury. 

Th<  I  Nonscope  Claims  Files  are  used 
by  ofi  icials  and  employees  of  the 
Depai  tment  of  Justice  to  defend 
unaul  hohzed  suits  brought  against  the 
U.S.  under  the  Military  Personnel  and 
Civilian  Employees'  Claim  Act.  To  the 
claim  ant  of  his/her  authorized 
reprei  lentative. 

Th^  'Blanket  Routine  Uses'  that 
appe^  at  the  begiiming  of  the  Navy's 
compilation  of  system  of  records  notices 
also  apply  to  this  system. 

POLICIfS  AND  PRACTICES  FOR  STORING, 
RETRI^ING,  ACCESSING,  RETAINING,  AND 
nSPO^NG  Of  RECORDS  IN  THE  SYSTEM: 

STOnA^E: 

Paper  records  in  file  folders  stored  in 
file  Cebinets  or  other  storage  devices. 
Some  records  are  also  medntained  on 
magn  5tic  disc,  magnetic  tape,  or  within 
a  coniputer  system. 

abiuty: 

alphabetically  by  name  of 
it  or  by  a  locally  assigned  claim 
3r.  Additionally,  Military 
lel  and  Civilian  Employees' 
Act  files  may  be  filed 
betically  by  name  of  common 
carrier,  warehousemen,  contractors,  and 
insunrs. 

SAFEGfAROS: 

DoOuments  and  computer  disks  are 
maintBJned  in  filing  cabinets  or  other 
stora^  devices  under  control  of 
authoHzed  personnel  during  working 
hoiu^  Password  access  is  restricted  to 
those  personnel  with  a  need-to-know. 
The  office  space  in  which  the  file 
cabin0ts  and  storage  devices  are  located 
is  locled  and  guarded  outside  official 
working  hours. 

RETENtlON  AND  DISPOSAL: 

Rec  ords  are  destroyed  four  years  after 
final  i  iction. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Assistant  Judge  Advocate 
General  (Claims  and  Tort  Litigation), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  Washington 
Navy  Yard,  1322  Patterson  Avenue,  SE, 
Suite  3000,  Washington,  DC  20374- 
5066. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Claims  and  Tort  Litigation),  Office  of 
the  Judge  Advocate  General,  Department 
of  the  Navy,  Washington  Navy  Yard, 
1322  Patterson  Avenue,  SE,  Suite  3000, 
Washington,  DC  20374-5066. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  must  be  signed.  Visitors  should  be 
able  to  identify  themselves  by  any 
commonly  recognized  evidence  of 
identity. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  record 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Claims  and  Tort  Litigation),  Office  of 
the  Judge  Advocate  General,  Department 
of  the  Navy,  Washington  Na\^  Yard, 
1322  Patterson  Avenue,  SE,  Suite  3000, 
Washington,  DC  20374-5066. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  must  be  signed.  Visitors  should  be 
able  to  identify  themselves  by  any 
commonly  recognized  evidence  of 
identity. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  information  contained 
in  the  files  include  the  following:  X-rays 
and  medical  and  dental  records  from 
civilian  and  military  doctors  and 
medical  facilities;  investigative  reports 
of  accidents  from  military  and  civilian 
police  agencies;  report  of  circumstances 
if  incidents  from  operators  of 
Government  vehicles  an  equipment; 
witnesses;  correspondence  from 
claimants,  their  insurance  companies, 
state  commissions.  United  States 
Attorneys,  and  various  other 
Government  agencies  with  information 


concerning  the  claim;  line  of  duty 
investigations;  commercial  credit  and 
asset  reports;  questionnaires  completed 
by  accident  victims;  statements  of 
charges  from  civilian  and  military 
doctors  and  medical  facilities; 
information  provided  by  the  claimant; 
investigative  reports  from  personal 
property  offices;  investigative  reports 
from  a  military  member's  command  or 
an  investigative  agency;  information 
contributed  from  commercial  carriers; 
substantiating  documents;  allied  reports 
(such  as  U.S.  Postal  Service 
investigative  reports);  legal  memoranda. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05891-1 
SYSTEM  NAME: 

NJAG  Litigation  Case  File  (February 
22.  1993,  58  FR  10788). 

CHANGES: 


SYSTEM  NAME: 

Delete  'NJAG'  and  replace  with  'JAG'. 

SYSTEM  location: 

Delete  entry  and  replace  with  'Office 
of  the  Judge  Advocate  General, 
Department  of  the  Navy,  Washington 
Navy  Yard,  1322  Patterson  Avenue,  SE, 
Suite  3000,  Washington,  DC  20375-5066 
and  duplicate  copies  may  be  maintained 
in  local  legal  office  files.' 
***** 

N05891-1 
SYSTEM  NAME: 

JAG  Litigation  Case  File. 

SYSTEM  location: 

Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  Washington 
Navy  Yard,  1322  Patterson  Avenue,  SE. 
Suite  3000,  Washington,  DC  20375-5066 
and  duplicate  copies  may  be  maintained 
in  local  legal  office  files. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Individuals  who  may  or  have 
instituted  litigation  coxiceming  matters 
under  the  cognizance  of  the  Judge 
Advocate  General,  Department  of  the 
Navy.  Excluded  are  cases  arising  in 
admiralty,  under  the  Federal  Tort 
Claims  Act,  and  from  matters  under  the 
cognizance  of  the  Navy's  General 
Counsel  Office. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records,  correspondence,  pleadings, 
documents,  memoranda,  and  notes 
relating  to  the  litigation  or  anticipated 
litigation. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5148;  and  44 
U.S.C.  3101. 

PURPOSE(S): 

To  represent  the  Department  of  the 
Navy  and  cognizant  officials  in 
litigation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  followrs: 

To  U.S.  Attorneys,  litigants,  and  other 
parties  in  litigation. 

To  Federal  and  state  courts  to  whom 
and  which  information  may  be 
provided. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

Name  of  litigant  or  anticipated 
litigant. 

SAFEGUARDS: 

Records  are  maintained  in  file 
cabinets  accessible  only  to  persons 
responsible  for  servicing  the  record 
system  in  performing  their  official 
duties. 

RETENTION  AND  DISPOSAL: 

Generally  retciined  in  office  files  for 
six  years  after  final  action,  then 
destroyed.  Specially  designated  files  are 
retained  for  longer  periods  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Judge  Advocate  General,  Department 
of  the  Navy,  Washington  Navy  Yard, 
1322  Patterson  Avenue,  SE,  Suite  3000, 
Washington,  DC  20375-5066. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  vmtten  inquiries  to  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  1322 
Patterson  Avenue,  SE.  Suite  3000, 
Washington,  DC  20375-5066.  Written 
requests  should  include  full  name  and 
be  signed. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue,  SE.  Suite  3000,  Washington. 
DC  20375-5066.  Written  requests  should 
include  full  name  and  be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  all  sources  with  information 
which  may  impact  upon  actual  or 
anticipated  litigation,  e.g.,  other  record 
systems  within  DON,  DOD,  and  other 
agencies  and  departments  of  the  Federal 
Government,  particularly  the 
Department  of  Justice;  state  and  local 
governments  and  law  enforcement 
agencies;  counsel  and  parties  in 
litigation;  third  parties  who  provide 
information  voluntarily  or  in  response 
to  discovery,  etc. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05801-2 
SYSTEM  NAME: 

Legal  Assistance  Management 
Information  System  (September  9,  1996, 
61  FR  47483). 

CHANGES: 


STORAGE: 

Line  2,  after  the  word  'on'  add 
'computers  and'. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Replace  '200  Stovall  Street, 
Alexandria,  VA  22332-2400.'  with 
'Washington  Navy  Yard,  1322  Patterson 
Avenue,  SE,  Suite  3000,  Washington, 
DC  20374-5066.' 


N05801-2 
SYSTEM  NAME: 

Legal  Assistance  Management 
Information  System. 

SYSTEM  LOCATION: 

Naval  Legal  Service  Offices  (NLSO) 
and  NLSO  detachments  and  other 
commands  that  provide  legal  assistance 
services  imder  the  auspices  of  the 


Navy's  Legal  Assistance  Program 
through  an  assigned  judge  advocate  or 
civilian  attorney.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  military  personnel, 
retirees,  dependents,  and  authorized 
civilians  who  have  been  provided  legal 
assistance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Legal  Assistance  Card  Files  contain 
basic  cUent  identification  information; 
e.g.,  name,  address,  duty  station, 
telephone  number(s),  a  brief  description 
of  the  subject  of  the  visit,  name  of  the 
attorney  assigned,  and  attorney  time 
expended. 

Legal  Assistance  Client  Case  Files 
contain  personal  and  privileged 
information  on  the  client  and  about  the 
legal  matter(s)  for  which  the  client  is 
seeking  assistance,  including  various 
documents  related  to  the  client's  case, 
such  as  copies  of  client  records 
provided  to  the  attorney;  memoranda  of 
attorney-client  interviews  and  attorney- 
client  telephone  conversations; 
memoranda  of  meetings  and  telephone 
conversations  with  relevant  third 
parties;  copies  of  statutes  and  case  law 
relevant  to  the  case;  attorney  research 
and  notes;  copies  of  all  docimients 
prepared,  and  of  all  correspondence 
sent  or  received,  by  the  legal  assistance 
provider;  and  a  record  of  the  results 
obtained. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  1044;  and  32  CFR 
part  727,  Legal  Assistance. 

PUHPOSE(S): 

Data  from  the  records  is  compiled  for 
the  purpose  of  generating  periodic 
workload  productivity  and  statistical 
reports,  for  internal  management  of  the 
office,  and  for  counsel  assignment.  To 
provide  an  administrative  record  for  use 
by  attorneys  and  clerical  personnel 
directly  involved  in  rendering  legal 
assistance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Navy's 


2462} 


Federal  Register/Vol.  64,  No.  88/Friday,  May  7,  1999/Notices 


compi  lation  do  not  apply  to  this  system 
of  recdrds. 

POLICI^  AND  PRACTICES  FOR  STORING, 
RETRIEyiNG,  ACCESSING,  RETAINING,  AND 
DISPOSWG  OF  RECORDS  IN  THE  SYSTEM: 


STORAC  E 
Pap  i 
file  ca  jinets 
stored 
disks 


RETRlEi  ABILITY: 

Nan  le  of  client. 


SAFEGl  ARDS 


oth  ;r 


rkiig 


Car(  Is,  case  files,  and  computer  disks 
<  intained  in  metal  filing  cabinets 
storage  devices  under  the 
of  authorized  personnel  during 
hours.  The  office  space  in 
the  file  cabinets  and  storage 
are  located  in  locked  outside 
working  hours.  The  files  are  not 
acces^ble  to  the  public  or  to  persons 

the  command  without  an  official 
know. 


are  m; 

or 
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Generpl 
Judge 
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r  card  and  case  files  are  stored  in 

Electronic  records  are 
on  computers  and  computer 


RETENIPON  AND  DISPOSAL: 

files  are  maintained  for  two 
ifter  the  completion  of  the 
servic  3S  and  then  destroyed.  However, 
lies  may  be  maintained 
itely  if  a  future  legal  dispute  or 
about  the  matters  addressed  in 
is  reasonably  foreseeable, 
are  maintained  for  two  yeeirs 
completion  of  the  services  and 
troyed 


c  est 


MANAGER(S)  AND  ADDRESS: 

Depiuty  Assistant  Judge  Advocate 

(Legal  Assistance),  Office  of  the 
Advocate  General,  Department  of 
,  Washington  Navy  Yard,  1322 
Patterfeon  Avenue,  SE,  Suite  3000, 
Washngton,  DC  20374-5066. 


NOTIRC  ATION  PROCEDURE: 

Ind  viduals  seeking  to  determine 
whett  er  this  system  of  records  contains 
infom  lation  about  themselves  should 
addre  ss  written  inquiries  to  the  office 
provioing  the  legal  assistance  or  to  the 
Depul  y  Assistant  Judge  Advocate 
Geneial  (Legal  Assistance),  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  Washington  Navy  Yard,  1322 
Patterson  Avenue,  SE,  Suite  3000, 
Wash  ngton.  DC  20374-5066. 

The  written  request  should  include 
full  n  une  and  must  be  signed  by  the 
requesting  individual. 

RECORb  ACCESS  PROCEDURES: 

Ind  viduals  seeking  access  to  records 
about  themselves  contained  in  this 
systei  1  of  records  should  address 
writtt  n  inquiries  to  the  office  providing 
the  le  ^al  assistance  or  to  the  Deputy 


Assistant  Judge  Advocate  General  (Legal 
Assistance),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  1322 
Patterson  Avenue,  SE,  Suite  3000, 
Washington,  DC  20374-5066. 

The  written  request  should  include 
full  name,  address,  and  telephone 
number  of  the  requester  and  must  be 
signed  by  the  requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Basic  information  is  provided  by  the 
client.  Additional  information  regarding 
the  case,  including  actions  taken  and 
the  ultimate  disposition  of  the  case,  is 
provided  by  the  attorney  rendering  the 
service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N11101-2 
SYSTEM  NAME: 

Family  Housing  Requirements  Survey 
Record  System  (February  22.  1993,  58 
FR  10816). 

CHANGES: 


AUTHORfTY: 

Add  to  entry  'E.O.  9397  (SSN).* 


STORAGE 


STORAGE: 

Delete  entry  and  replace  with 
'Automated  and  paper  records.' 


SAFEGUARDS: 

Add  to  entry  'Automated  files  are 
password  protected.' 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Individual.' 


N11101-2 
SYSTEM  NAME: 

Family  Housing  Requirements  Survey 
Record  System. 

SYSTEM  LOCATION: 

Military  installations  with  family 
housing  offices.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Officer  and  enlisted  personnel  and 
only  key  and  essential  civilian 
personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Non-individual  oriented  input 
documents  that  reflect  local  housing 
assets;  family  housing  survey 
questionnaires  indicating  family  size, 
individual  preference  for  housing, 
housing  cost,  and  indication  as  to 
suitability  of  housing  for  need  of 
individual. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  the  housing 
requirement  for  the  location  to  support 
proposed  family  housing  construction, 
leasing,  mobile  home  spaces  and  other 
military  construction  programs 
submitted  for  OSD  support  and 
Congressional  approval. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  and  paper  records. 

RETRiEVABiLrnr: 
Social  Security  Number. 

SAFEGUARDS: 

Housing  files  used  solely  within 
housing  office;  tape  files  used  solely 
within  data  processing  system;  and 
protected  by  the  military  installation's 
security  measures.  Automated  files  are 
password  protected. 

RETENTION  AND  DISPOSAL: 

Held  three  years  and  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332.  Subordinate 
record  holders  of  questionnaires:  Family 
housing  office  at  military  installation. 
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NOTIFICATION  PROCEDURE: 

Contact  housing  office  of  installation 
at  which  individual  was  assigned  when 
the  individual  completed  the  family 
housing  questionnaire. 

RECORD  ACCESS  PROCEDURES: 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
installation  family  housing  office. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 
Individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  9&-11442  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  S001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Delete  records  systems. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  delete  nine  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  actions  will  be  effective  on 
June  7,  1999,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  delete  systems  of  records  notices  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  deletions  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974  (5  U.S.C. 


552a),  as  amended,  which  requires  the 
submission  of  new  or  altered  system 
.  report. 

Dated:  May  3,  1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01 130-1 

SYSTEM  NAME: 

Low  Quality  Recruiting  Report 
(February  22.  1993,  58  FR  10707). 

Reason:  Program  no  longer  exists.  All 
files  have  been  destroyed. 

N01 136-1 

SYSTEM  NAME: 

Navy  Awareness  System  (February  22, 
1993.  58  FR  10711). 

Reason:  Program  no  longer  exists.  All 
files  have  been  destroyed. 

N07220-1 

SYSTEM  NAME: 

Armed  Forces  Health  Professional 
Scholarship  System  (February  22,  1993, 
58  FR  10799). 

Reason:  These  records  are  now  under 
the  cognizance  of  the  Defense  Finance 
and  Accounting  Service.  System  of 
records  notice  T7340,  Defense  Joint 
Military  Pay  System-Active  Component. 

N07220-2 

SYSTEM  NAME: 

Retired  Pay  System  (February  22, 
1993,  58  FR  10799). 

Reason:  These  records  are  now  under 
the  cognizance  of  the  Defense  Finance 
and  Accounting  Service.  System  of 
records  notice  T7347b,  Defense  Military 
Retiree  and  Annuity  Pay  System. 

N07220-3 

SYSTEM  NAME: 

Reserve  Pay  System  (February  22, 
1993,  58  FR  10800). 

Reason:  These  records  are  now  under 
the  cognizance  of  the  Defense  Finance 
and  Accounting  Service.  System  of 
records  notice  T7346,  Defense  Joint 
Military  Pay  System-Reserve 
Component. 

N07220^ 

SYSTEM  NAME: 

Naval  Reserve  Officer  Training  Corps 
Pay  System  (February  22,  1993,  58  FR 
10801). 

Reason:  These  records  are  now  imder 
the  cognizance  of  the  Defense  Finance 
and  Accounting  Service.  System  of 
records  notice  T7346,  Defense  Joint 
Military  Pay  System-Reserve 
Component. 


N07220-5 
SYSTEM  NAME: 

Joint  Uniform  Military  Pay  System 
(JUMPS)  (February  22,  1993,  58  FR 
10802). 

Reason:  These  records  are  now  under 
the  cognizance  of  the  Defense  Finance 
and  Accounting  Service.  System  of 
records  notice  T7340,  Defense  Joint 
Military  Pay  System-Active  Component. 

N07220-6 

SYSTEM  NAME: 

Midshipman  Pay  System  (March  18, 
1997,  62  FR  12806). 

Reason:  These  records  are  now  under 
the  cognizance  of  the  Defense  Finance 
and  Accounting  Service.  System  of 
records  notice  T7340.  Defense  Joint 
Military  Pay  System-Active  Component. 

N1 2950-6 

SYSTEM  NAME: 

Computer  Assisted  Manpower 
Analyses  System  (CAMAS)  (February 
22,  1993.  58  FR  10828). 

Reason:  System  obsolete.  Records 
have  been  destroyed. 
(FR  Doc.  99-11443  Filed  5-6-99;  8:45  anj) 

BILUNG  CODE  5001-1&-F 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Jime  7. 
1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 

address  Pat Sherrill@ed.gov,  or  should 

be  faxed  to  202-708-9346. 
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FURTHER  INFORMATION  CONTACT: 

J.  Sherrill  (202)  708-8196. 
uals  who  use  a 

device  for  the  deaf 
may  call  the  Federal  Information 
Service  (FIRS) at  1-800-877-8339 
8  a.m.  and  8  p.m.,  Eastern  time, 
through  Friday. 

INFORMATION:  Section 
)f  the  Paperwork  Reduction  Act  of 
44  U.S.C.  Chapter  35)  requires 
Office  of  Management  and 
(0MB)  provide  interested 
agencies  and  the  public  an  early 
unity  to  comment  on  information 
requests.  OMB  may  amend  or 
the  requirement  for  public 
ion  to  the  extent  that  public 
ion  in  the  approval  process 
defeat  the  purpose  of  the 
ion  collection,  violate  State  or 
law,  or  substantially  interfere 
iiny  agency's  ability  to  perform  its 
obligations.  The  Acting 
Information  Management 
Office  of  the  Chief  Information 
,  publishes  that  notice  containing 

information  collection 
s  prior  to  submission  of  these 
s  to  OMB.  Each  proposed 

collection,  grouped  by 
contains  the  following:  (1)  Type 
requested,  e.g.  new,  revision, 
,  existing  or  reinstatement;  (2) 
(3)  Summary  of  the  collection;  (4) 
ion  of  the  need  for,  and 
use  of,  the  information;  (5) 

and  ft-equency  of 
;  and  (6)  Reporting  and/or 
ing  burden.  OMB  invites 
comment  at  the  address  specified 
Copies  of  the  requests  are 
e  from  Patrick  J.  Sherrill  at  the 
specified  above. 
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Dated:  May  3,  1999. 
Willia  n  E.  Burrow, 

Acting  Leader,  Information  Management 
Group  Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Progruns 

Tyj.  e  of  Review:  Extension. 

Titl  ?:  Equity  in  Athletics  Disclosure 
Act. 

Frei  juency:  Axmually. 

Afft  'cted  Public:  Not-for-profit 
institi  itions. 

Ref  orting  and  Recordkeeping  Burden: 
Responses:  1,800. 
Burden  Hours:  9,900. 

Abi  tract:  The  Equity  in  Athletics 
Disclc  siu-e  Act  amended  the  Higher 
Educc  tion  Act  of  1965  to  require 
coedu  cational  institutions  of  higher 
educa  tion  that  participate  in  any 
progD  im  under  Title  IV  of  the  Higher 
Educt  tion  Act  of  1965  and  have  an 
interc  allegiate  program,  to  annually 


make  available  upon  request  a  report  on 
institutional  financing  and  student  and 
staff  participation  in  men's  and 
women's  intercollegiate  athletics. 

[FR  Doc.  99-11479  Filed  5-6-99;  8:45  am] 

BILLI^4G  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-145-A] 

Application  To  Export  Electric  Energy; 
British  Columbia  Power  Exchange 
Corp. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

summary:  British  Columbia  Power 
Exchange  Corporation  (Powerex)  has 
applied  for  renewal  of  its  authority  to 
transmit  electric  energy  from  the  United 
States  to  Mexico  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  June  7.  1999. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  On  May 
30,  1997,  the  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
authorized  Powerex  to  transmit  electric 
energy  from  the  United  States  to  Mexico 
as  a  power  marketer  using  the 
international  electric  transmission 
facilities  of  San  Diego  Gas  and  Electric 
Company.  That  two-year  authorization 
will  expire  on  May  30,  1999.  On  April 
15,  1999,  Powerex  filed  an  application 
with  FE  for  renewal  of  this  export 
authority  and  requested  that  the  Order 
be  issued  for  an  additional  two-year 
term. 

DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  EA-145. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 
documentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-145 
proceeding. 


Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  Powerex  request  to 
export  to  Mexico  should  be  clearly 
marked  with  Docket  EA-145-A. 
Additional  copies  are  to  be  filed  directly 
with  Mr.  Douglas  Little,  Vice  President, 
Trade  Policy  &  Development,  British 
Coliunbia  Power  Exchange  Corporation, 
666  Burrard  Street,  Suite  1400, 
Vancouver,  British  Columbia,  Canada 
V6C  2X8,  AND  Paul  W.  Fox,  Esq., 
Bracewell  &  Patterson,  L.L.P.,  111 
Congress  Avenue,  Suite  2300,  Austin, 
Texas  78701,  AND  Tracey  L.  Bradley, 
Energy  Regulatory  Consultant, 
Bracewell  &  Patterson,  L.L.P.,  2000  K 
Street,  NyN,  Suite  500,  Washington,  DC 
20006. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  April  30, 
1999. 
Anthony  J.  Come, 

Manager,  Electric  Power  Regulation.  Office 
of  Coal  S-  Power  Im/Ex,  Office  of  Coal  6- 
Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  99-11519  Filed  5-6-99;  8:45  am] 
BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  99-19;  Computational 
Structural  Biology 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  grant  applications 
in  its  Computational  Structural  Biology 
subprogram.  There  is  an  immediate 
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need  for  greatly  improved 
computational  approaches  for  gene 
product  structure  and  function 
elucidation.  This  solicitation  seeks 
sophisticated  prediction,  modeling  and 
simulation  research  for  the  exploration 
of  the  interrelationship  of 
macromolecular  sequence,  structiu^  and 
function.  The  goal  will  be  to  establish  a 
robust  computational  process  for 
predicting  the  three-dimensional 
architecture  for  gene  products  and  for 
gaining  further  insight  into  their 
biological  role. 

DATES:  Before  preparing  a  formal 
application,  potential  applicants  are 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  99-19, 
should  be  received  by  DOE  by  4:30 
P.M..  E.D.T.,  June  15, 1999.  A  response 
discussing  the  programmatic  relevance 
of  the  proposed  submission  will  be 
communicated  by  July  1,  1999.  Formal 
applications  submitted  in  response  to 
this  notice  must  be  received  by  4:30 
P.M.,  E.D.T.,  October  5,  1999,  to  be 
accepted  for  merit  review  and 
consideration  for  award  in  mid-Fiscal 
Year  2000. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  99-19,  must  be  sent  by 
E-mail  to 

sharon.betson@science.doe.gov. 
Preapplications  wiU  also  be  accepted  if 
mailed  to  the  following  address:  Ms. 
Sharon  Betson,  Office  of  Biological  and 
Environmental  Research,  SC-73, 19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290. 

Formal  applications,  referencing 
Program  Notice  99-19,  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  ATTN:  Program 
Notice  99-19.  This  address  must  also  be 
used  when  submitting  applications  by 
U.S.  Postal  Service  Express  Mail  or  any 
other  commercial  overnight  delivery 
service,  or  hand-carried  by  the 
applicant.  An  original  and  seven  copies 
of  the  application  must  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  G.  Edmonds,  Office  of 
Biological  and  Environmental  Research, 
SC-73,  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  telephone:  (301)  903- 
0042,  FAX:  (301)  903-0567,  E-mail: 
charles.edmonds@science.doe.gov.  The 
full  text  of  Program  Notice  99-19  is 
available  via  the  Internet  using  the 
following  web  site  address:  http:// 
www.er.doe.gov/production/grants/ 
grants.html. 


SUPPLEMENTARY  INFORMATION:  The  Office 
of  Biological  and  Enviroimiental 
Research  supports  a  directed,  basic 
research  program  in  the  areas  of 
environmental,  life  and  medical  science. 
Major  research  program  emphases  are 
placed  on  characterization  of  human 
and  microbial  genomes,  model 
organisms  for  understanding  human 
gene  function,  structural  biology,  the 
biological  effects  of  low  dose  radiation, 
global  climate  change,  improved 
technology  for  cleanup  of  DOE 
contaminated  sites,  advanced  imaging 
technologies,  and  molecular  nuclear 
medicine.  With  the  accelerating  increase 
in  nucleic  acid  and  derived  amino  acid 
sequence  data  flowing  from  genome 
projects  and  in  the  particular  context  of 
these  DOE  supported  basic  research 
efforts,  there  is  an  immediate  need  for 
greatly  improved  experimental  and 
computational  approaches  for  gene 
product  structure  and  function 
determination.  OBER  presently  supports 
a  program  in  computational  structural 
biology  that  is  intended  to  address  this 
need. 

This  notice  is  to  solicit  applications 
for  grants  to  maintain  and  enhance  this 
program  which  focuses  on  sophisticated 
prediction,  modeling  and  simulation 
research  to  provide  a  generalizable 
approach  to  the  interrelationship  of 
macromolecular  sequence,  structure  and 
function.  The  mpidinflux  of  newly 
discovered  genes,  the  remarkably  large 
proportion  of  which  no  function  can  so 
far  be  inferred,  require  a  global 
predictive  capability.  We  are  seeking 
tools  for  the  robust  prediction  of 
structure  and  inference  of  function  for 
any  gene  and  on  a  whole  genome  scale 
of  analysis. 

Research  applications  that  integrate 
existing  software  tools  in  novel  ways 
and/or  develop  new  computational 
strategies  to  exploit  databases  of 
macromolecular  structural  information, 
including  both  high  and  low  resolution 
structures,  are  a  continuing  interest  of 
the  program.  This  includes  the  goals  of 
predicting  the  structvu^  and  function  of 
newly  discovered  gene  sequences  as 
well  as  the  prediction  or  computational 
design  of  the  chemical  properties  and 
architectiiral  arrangement  of  proteins  or 
nucleic  acids  needed  for  a  particular 
functional  application.  Examples  of 
existing  approaches  that  fall  into  this 
category  are  knowledge-based  or 
molecular  extension  methods  (e.g., 
homology  model  building),  ab  initio 
structure  prediction  (finding  structiires 
that  fit  sequences)  and  the  development 
of  tools  to  assign  existing  or  new 
sequences  to  specific  structures  (e.g., 
finding  sequences  that  fit  structures 
through  threading  or  inverse  folding 


algorithms).  Attention  may  also  be 
focussed  on  the  problem  of  negative 
design,  the  identification  of  aspects  of 
sequence  that  precludes  its  fitting  a 
known  structure.  Awardees  will  be 
expected  to  attend  the  biannual  Critical 
Assessment  of  Techniques  for  Protein 
Structure  Prediction  (CASP)  experiment 
and  participate  at  an  appropriate  level 
in  the  comparative  exercise. 

Further,  the  use  of  structiu^  from 
experimental  and/or  computational 
sources  to  provide  insight  into  function 
is  a  specific  target  of  this  solicitation. 
Computational  and  visualization 
techniques  exploiting  structure  to 
characterize  recognition  within 
macromolecular  ensembles,  ligand- 
receptor  and  other  specific  molecular 
interactions  and  to  extend  this  to  the 
understanding  and  modeling  of 
elaborate  functional  aggregates 
including  metabolic  pathways  and 
interacting  circuits  are  specifically 
encoiu^ged.  This  solicitation  includes 
but  is  not  limited  to  participation  in 
structural  genomics  projects,  i.e.,  the 
collaborative  experimental,  theoretical 
and  computational  efforts  which  seek  to 
establish  a  catalogue  of  the  structiires  of 
a  representative  set  of  protein  folds 
occurring  in  nature  and  thus  facilitating 
the  modeling  of  the  structiire  of  any 
genomically  derived  amino  acid 
sequence  by  reference  to  its  nearest 
catalogued  archetj^e. 

Applications  that  exploit  the  latest 
multiple  approaches  (in  algorithms, 
simulation,  modeling  and  graphical 
representation/visualization)  or  provide 
for  the  interpretation  and  the  integration 
and  joint  utilization  through  the  World 
Wide  Web  of  the  growing  body  of 
sequence,  structural  and  physical 
information  tools  will  also  be 
considered  particularly  responsive.  We 
encourage  the  development  of  teams  to 
accelerate  the  deployment  of  robust 
software  available  to  the  entire 
conmnmity.  Established  programs 
should  demonstrate  such  capabilities  or 
discuss  plans  for  web  access  and 
dissemination.  The  long  term  goal  of  the 
program  is  to  develop  well-integrated 
software  packages  that  meet  the 
scientific  and  technical  goals  outlined 
above. 

The  transformation  of  the 
accimiulating  database  of  genomic 
information  into  a  practical 
understanding  of  structure-function 
relationships  in  biological 
macromolecules  and  of  the  complicated 
systems  which  constitute  living  cells, 
tissues  and  organisms  is  paramount. 
The  ultimate  objective  of  the  extension 
of  this  new  understanding  of  individual 
reactive  entities  to  the  genome  scale  will 
be  the  elucidation  of  a  vocabulary  and 
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Progra  m  Funding 

It  is  mticipated  that  approximately 
$2.0  m  illion  will  be  available  for 
multip  le  grant  awards  during  Fiscal 
Year  2  )00  contingent  upon  the 
availalility  of  appropriated  funds. 
Applic  ations  may  request  project 
suppoi  t  up  to  three  years,  with  out-year 
suppoi  t  contingent  on  the  availability  of 
funds,  progress  of  the  research,  and 
progra  nmatic  needs.  We  expect  to 
award  several  grants  in  this  area  of 
resear(  h  of  up  to  $500,000  per  year. 

Preapi  ilications 

A  brief  preapplication  should  be 
submijted.  The  preapplication  should 
identiw  on  the  cover  sheet  the 
institu  ion,  PI  name,  address,  telephone, 
fax  an(  E-mail  address  for  the  principal 
invest!  ^ator,  and  title  of  the  project.  The 
preapp  lication  should  consist  of  two  to 
three  j  ages  narrating  the  research 
objective,  methods  for  accomplishment 
and  benefits  of  the  effort. 

Prea  ^plications  will  be  evaluated 
relativ  ;  to  the  scope  and  research  needs 
for  the  Computational  Structural 
Biolog  r  subprogram. 

App  ications  will  be  subjected  to 
scienti  Ic  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evalua  ion  criteria  listed  in  descending 
order  c  f  importance  as  codified  at  10 
CFR  6(15. 10(d): 

1.  S(  ientific  and/or  Technical  Merit  of 
the  Pn  ject. 

2.  A  )propriateness  of  the  Proposed 
Metho  1  or  Approach. 

3.  C(  mpetency  of  Applicant's 
Person  nel  and  Adequacy  of  Proposed 
Resoui  ces. 

4.  Reasonableness  and 
Appro  jriateness  of  the  Proposed 
Budge . 

The  Bvaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  pn  posed  research  to  the  terms  of 
the  am  louncement  and  an  agency's 
progra  nmatic  needs.  Note,  external  peer 
review  ers  are  selected  with  regard  to 


both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

To  provide  a  consistent  format  for  the 
submission,  review  and  solicitation  of 
grant  applications  submitted  under  this 
notice,  the  preparation  and  submission 
of  grant  applications  must  follow  the 
guidelines  given  in  the  Application 
Guide  for  the  Office  of  Science 
Financial  Assistance  Program  10  CFR 
part  605. 

Information  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.er.doe.gov/production/ 
grants/grants. html.  On  the  SC  grant  face 
page,  form  DOE  F  4650.2,  in  block  15, 
also  provide  the  Pi's  phone  number,  fax 
number  and  E-mail  address. 

The  Office  of  Science  as  part  of  its 
grant  regulations  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  NIH  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules",  which  is  available  via  the 
world  wide  web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf,  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  D.C.  on  April  29, 
1999. 
John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  99-11532  Filed  5-6-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Chicago  Operations  Office;  Notice  of 
Solicitation  Entitled  "Support  of  the 
U.S.  Chemical  Industry's  Technology 
Vision  2020",  Financial  Assistance 
Solicitation  No.  DE-SC02-99CH10989 

agency:  DOE,  Chicago  Operation  Office. 


ACTION:  Notice  of  solicitation  for 
cooperative  agreement  proposals. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Industrial  Technologies 
(OIT)  announces  its  intention  to  issue  a 
competitive  solicitation  for  applications 
for  financial  assistance  to  conduct 
innovative  research  and  development 
(R&D).  The  R&D  should  improve  energy 
efficiency  and  support  the  goals  of 
Technology  Vision  2020:  The  Chemical 
Industry.  The  Chemical  industry  and  the 
DOE  have  entered  into  a  Memorandum 
of  Understanding  to  provide  a 
framework  for  joint  research, 
development,  and  demonstration  among 
industry,  academia,  and  government. 
OIT  seeks  collaborative  R&D  projects 
that  address  priority  needs  that  are 
detailed  in  industry-developed 
Technology  Roadmaps  and  other 
selected  topic  areas.  Roadmap  areas  for 
the  upcoming  solicitation  include 
Computational  Chemistry',  Materials  of 
Construction,  Separations,  and  Selected 
Topics  Related  to  Catalysis,  Alternative 
Synthetic  Pathways,  and  the 
Application  and  Use  of  Alternative 
Chemicals — specifically  Cl  Compounds 
as  Alternative  Raw  Materials/ 
Feedstocks,  Alternative  Reaction 
Conditions,  and  Supercritical/Dense 
Phase  Fluids  As  Solvent  Replacements 
in  Production  of  Chemicals  and  in  Other 
Applications. 

DATES:  The  complete  solicitation 
document  will  be  available  on  or  about 
May  24,  1999  on  the  internet  by 
accessing  either  the  OIT  grant  program 
home  page  at  http://www.oit.doe.gov/ 
chemcials/pageS.html  or  the  DOE 
Chicago  Operations  Office  Acquisition 
and  Assistance  Group  home  page  at 
http://www.ch.doe.gov/business/ 
ACQ.htm  under  the  heading  "Current 
Acquisition  Activities"  Solicitation  No. 
DE-SC02-99CH10989.  Applications  are 
anticipated  to  be  due  no  later  than  3:00 
p.m.  (CDT),  July  30,  1999.  Selection  of 
applications  for  award  is  anticipated  by 
October  13,  1999. 
DATES:  Completed  applications 
referencing  Solicitation  Number  DE- 
SC02-99CH10989  must  be  submitted  to 
the  U.S.  Department  of  Energy,  Chicago 
Operations  Office,  Attn:  Jennifer 
Strieker,  Bldg.  2101,  Rm.  3F-13,  9800 
South  Cass  Avenue,  Argonne,  IL  60439- 
4899. 

SUPPLEMENTARY  INFORMATION:  As  a  result 
of  this  solicitation,  DOE  expects  to 
award  twelve  (12)  to  fifteen  (15) 
cooperative  agreements.  Total  estimated 
Government  funding  for  the  solicitation 
is  approximately  $12  million  with 
anticipated  Government  funding  of 
approximately  $4  million  for  FYOO.  DOE 
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will  consider  projects  ranging  from  one 
(1)  to  three  (3)  years  in  length. 

Eligible  applicants  must  have  a 
teaming  arrangement  consisting  of  two 
or  more  chemical  companies.  (A 
"chemical  company"  is  defined  as  a 
private  (profit  or  non-profit) 
organization  that  manufactures 
chemicals  or  provides  products  or 
serves  to  such  manufactures.  In  addition 
to  chemical  manufacturers,  raw  material 
suppliers,  equipment  and  technology 
suppliers,  architectural  and  engineering 
companies,  software  and  consulting 
firms,  trade  and  professional 
associations,  and  research  institutes  that 
routinely  conduct  a  minimum  of  10%  of 
their  business  with  chemical  industry 
manufactures  are  within  the  scope  of 
the  definition.)  In  addition,  the  teaming 
arrangement  may  also  include,  but  is 
not  limited  to,  universities,  trade 
associations,  DOE  National  Laboratories, 
and  small  businesses.  All  projects  must 
offer  significant  energy  savings  when 
compared  to  the  currently-used 
technology.  Eligible  applicants  must 
cost  share  at  least  50%  of  project  costs 
and  projects  should  be  planned  for  one 
to  three  years  in  diu'ation.  Teaming 
arrangements  with  DOE  National 
Laboratories  are  encouraged,  however 
national  laboratories  may  not  serve  as 
the  prime  applicant  and  may  not 
provide  cost  share.  Industry  partner(s) 
must  perform  at  least  50%  of  the 
proposed  effort.  Further,  applicants 
should  describe  the  work  to  be 
performed  and  plans  for  project 
management  and  technology 
commercialization;  describe  how  the 
work  will  advance  one  or  more  of  the 
priority  needs  of  the  roadmaps  and/or 
above  topic  areas;  estimate  energy 
savings  and  waste  and  emission 
reductions;  describe  the  iimovative 
aspects  of  the  technology;  and  provide 
information  on  the  qualifications  and 
experience  of  both  the  project  team  and 
of  key  personnel. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Strieker  at  (630)  252-2888,  U.S. 
Department  of  Energy,  9800  South  Cass 
Avenue.  Argonne,  IL  60439-4899;  by 
fax  at  (630)  252-5045;  or  by  e-mail  at 
jeimifer.stricker@ch.doe.gov. 

Issued  in  Chicago,  Illinois  on  April  28, 
1999. 

John  D.  Greenwood, 

Acquisition  and  Assistance  Group  Manager. 
[FR  Doc.  99-11406  Filed  5-6-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Mid-Columbia  Coho  Salmon 
Reintroduction  Feasibility  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  and 
floodplain  statement  of  findings. 

SUMMARY:  This  notice  announces  BPA's 
proposal  to  fund  research  for  2  to  3 
years  on  the  feasibility  of  reintroducing 
coho  salmon  into  mid-Columbia  River 
basin  tributaries.  The  research  would 
take  place  in  the  Methow  and 
Wenatchee  river  basins  in  Chelan  and 
Okanogan  counties,  Washington.  BPA 
has  prepared  an  Environmental 
Assessment  (EA)  (DOE/EA-1282) 
evaluating  the  proposed  project.  Based 
on  the  analysis  in  the  EA,  BPA  has 
determined  that  the  proposed  action  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  Therefore,  the 
preparation  of  an  Enviroimiental  Impact 
Statement  (EIS)  is  not  required,  and 
BPA  is  issuing  this  FONSI. 

The  FONSI  includes  a  finding  that 
there  is  no  practicable  alternative  to 
locating  a  portion  of  the  project  within 
100-year  floodplains. 
ADDRESSES:  For  copies  of  this  FONSI  or 
the  EA,  please  call  BPA's  toll-free 
document  request  line:  800-622-4520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Weintraub,  KECN,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 
number  503-230-5373,  fax  number 
503-230-5699. 

SUPPLEMENTARY  INFORMATION:  BPA 
proposes  to  fund  coho  research  and 
broodstock  development  in  the 
Wenatchee  and  Methow  river  basins  for 
2  to  3  years.  BPA  is  responding  to  a 
need  to  determine  the  ecological  risks 
and  biological  feasibihty  of 
reintroducing  coho  to  mid-Columbia 
River  basin  tributaries,  from  which  they 
have  been  extirpated  for  at  least  a  half 
century.  Reintroduction  of  coho  into  the 
mid-Columbia  region  has  been 
identified  by  regional  fish-managing 
entities  as  one  of  fifteen  high-priority 
projects  for  the  Columbia  River  basin. 
The  project  is  included  in  the  Northwest 
Power  Planning  Council's  (Council) 
Fish  and  Wildlife  Program,  and  was 
recommended  by  the  Council  to  BPA  for 
funding  in  1996.  However,  before  a  full- 
scale  reintroduction  program  is 


implemented,  feasibility  research  needs 
to  be  conducted.  Besides  BPA,  project 
participants  include  Yakama  Indian 
Nation  (YIN)  and  Washington 
Department  of  Fish  and  Wildlife 
(VVDFW),  co-managers;  National  Marine 
Fisheries  Service  (NMFS);  U.S.  Fish  and 
Wildlife  Service  (USFWS);  U.S.  Forest 
Service  (USPS);  and  Confederated 
Tribes  of  the  Colville  Indian 
Reservation. 

Federal  and  State  fish  agencies  and 
YIN,  as  well  as  enviroimiental  groups 
and  individual  citizens,  have  been 
strongly  interested  in  the  project.  In  the 
Wenatchee  and  Methow  basins,  there 
are  several  fish  species  listed  under  the 
Endangered  Species  Act  (ESA),  as  well 
as  several  other  game  fish  species, 
which  are  the  subject  of  various 
enhancement  programs.  The  primary 
concern  of  most  organizations  and 
citizens  has  been  the  potential  for 
reintroduced  coho  to  prey  on  or 
compete  with  other  weakened, 
sensitive,  or  prized  species  in  the  two 
basins.  BPA  has  participated  in 
extensive  discussions  leading  to 
alternatives  that  BPA  seriously 
considered  and  included  in  this  EA/ 
FONSI  (see  below).  BPA  has  remained 
open  to  the  views  of  the  community  and 
all  project  participants  as  well  as  those 
of  the  original  project  proponents  (YIN). 
We  realize  this  project,  if  fully 
implemented,  could  increase  the  risk  of 
harm  to  other  sensitive  fish  species  in 
the  basin.  We  believe,  however,  that  in 
this  first  phase,  the  feasibility  studies, 
the  risks  are  low  and  that  they  are 
manageable  through  monitoring  and 
annual  review  by  project  participants, 
with  adjustments  as  necessary  to 
minimize  risks.  This  FONSI  documents 
that  the  research  can  be  conducted 
without  significant  environmental 
impacts. 

Several  possible  alternative  plans 
have  been  identified  and  are  addressed 
in  the  EA  (Chapter  2).  Briefly,  they  are 
as  follows: 

•  Tribal  Alternative  (Proposed 
Action):  BPA  would  fund  research  into 
all  life  phases  of  coho  and  their 
interactions  with  other  species  in  the 
Wenatchee  and  Methow  basins, 
including  survival,  natural  spawning, 
predation,  residualism,  and  productivity 
studies;  genetics  monitoring;  and  a 
broodstock  development  program. 
Research  would  depend  on  acclimation 
and  release  of  up  to  1,000.000  coho 
smolts  in  the  Wenatchee  basin  and  up 
to  400,000  smolts  in  the  Methow.  Up  to 
three  of  six  alternative  acclimation  sites 
would  be  developed  in  the  Wenatchee; 
up  to  three  existing  acclimation  sites  in 
the  Methow  would  be  used. 
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•  P  lased  Study  AHemative:  BPA 
woulc  fund  research  as  described  above, 
incluc  ing  coho  releases  and  acclimation 
de  velopment,  in  the  Wenatchee 

)nlv. 
Hptchery  Releases  Alternative:  BPA 
fund  research,  including  coho 
releases,  designed  to  answer  one  key 
questi  jn:  can  adidt  coho  return  to  the 
mid-CDlumbia  in  sufficient  numbers  to 
replac }  themselves?  Coho  would  be 
acclin  ated  and  released  only  at  existing 
hatch(  ries  in  the  Wenatchee  basin; 
accliniation  in  natural  habitats  would 
place.  Studies  of  coho 
ion  and  ability  to  naturally 
would  not  be  done. 
Nb-Action  Alternative:  Continue 
releases  of  700,000  smolts/ 
gs/etc.  as  is  done  currently  under 
Minagement  Agreement  for  1997 
Upper  Columbia  River  Coho,  a 
tipuli  ted  order  under  United  States  v. 
There  would  be  no  BPA 
or  participation  and  no  in-basin 
acclim  ation.  Release  numbers  and 
locatic  ns  would  be  agreed  to  annually 
by  par  ies  to  the  order.  Little,  if  any, 
researah  would  be  done. 

4  in  the  EA  summarizes  the 
s  of  each  alternative.  The  impacts 
of  the  three  action  alternatives 
and  Phased  Study)  are  similar  in 
and  intensity;  the  primary 
ffere^ce  between  the  two  is  that  the 
ic  scope  is  reduced  in  the 
Study  alternative.  The  impacts 
bird  action  alternative  (Hatchery 
overall  are  lower  in  intensity 
other  two.  BPA  has 
detern  ined,  based  on  the  context  and 
intens  ty  of  these  impacts,  that  they  are 
g  tiificant.  using  the  definition  of 
Gncept  in  section  1508.27  of  the 
on  Environmental  Quality 
ions  for  implementing  the 
Nation  al  Environmental  Policy  Act. 
d  jtermination  is  based  on  the 
follow  ng  discussion  of  each  point  listed 
in  sect  on  1508.27: 

1.  Tl  le  project  aims  to  develop 
knowli  (dge  about  how  a  largely 
domes  ;icated  stock  might  be 
reintrc  duced  and  naturalized  in  a  basin 
where  it  has  long  been  absent.  This 
knowli  idge  may  be  applicable 
throug  lout  the  Columbia  basin.  When 
combii  led  with  other  current  and  future 
researc  h  on  similar  issues,  the 
cumul  itive  benefit  of  the  mid-Columbia 
projeci  would  be  to  increase  the  chances 
that  ot  ler  reintroduction  projects  would 
succeed,  and  that  the  concomitant 
resour  :e  risks  would  be  reduced.  These 
acUvit  es  would  serve  to  answer  critical 
uncert  linties  associated  with  future 
reintrc  duction  activities.  While  the 
benefit  s  of  the  proposed  research 
warraqt  BPA  funding,  the  results  from 
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this  2-3  year  project  alone  would  not 
significantly  increase  the  potential  for 
success  of  reintroduction  projects  in  the 
region. 

2.  Implementation  of  the  Tribal, 
Phased  Study,  or  Hatchery  Releases 
alternatives  would  not  affect  the  health 
and  safety  of  the  people  of  the 
Wenatchee  or  Methow  basins.  As 
documented  in  section  3.4.1.2  and  3.4.2 
of  the  EA,  water  and  chemical  use  and 
wastewater  discharges  would  be  within 
permitted  amounts.  Water  temperatures 
of  local  rivers  would  not  be  increased 
because  amounts  used  for  acclimation 
sites  (Tribal  and  Phased  Study 
alternatives)  would  be  small,  in  most 
cases  water  would  be  part  of  natural  or 
existing  ponds,  and  use  would  occur  in 
early  spring  when  water  is  cold  and 
flows  are  high  (section  3.4.1.3).  Screw 
traps  are  an  obstacle  to  recreational 
boaters  such  as  rafters,  kayakers,  and 
others.  However,  traps  would  be  located 
away  from  high-use  areas  for 
recreational  boaters  and  would  be 
flagged  to  warn  boaters  of  their 
presence.  These  issues  are  not 
significant  in  the  context  of  NEPA 
because  the  risks  are  small  relative  to 
other  factors  affecting  health  and  safety 
in  the  loccd  area. 

3.  Research  activities  for  all 
alternatives  would  take  place  in 
environmentally  sensitive  areas. 
However,  because  acclimation  sites  are 
already  developed  in  the  Methow  basin 
(Tribal  alternative),  and  because  only 
one  of  six  alternative  sites  in  the 
Wenatchee  basin  requires  construction- 
type  activity  to  develop  (Tribal  and 
Phased  Study),  most  sensitive  areas 
would  not  be  affected.  Specifically: 

a.  In  the  Wenatchee  basin.  Icicle 
Creek  near  one  proposed  acclimation 
site,  and  White  River  near  another  have 
been  recommended  by  the  Wenatchee 
National  Forest  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers  System 
as  Recreational  Rivers.  Installation  of  a 
temporary  smolt  screen  at  Icicle  Creek, 
and  installation  of  a  temporary  net  and 
smolt  exit  pipe  in  a  beaver  dam  at  White 
River  Side  Channels,  would  not 
adversely  affect  the  recreational  and 
other  values  of  the  rivers  (EA,  section 
3.4.1.3). 

b.  Although  proposed  acclimation 
sites  are  located  in  ecologically  critical 
areas  such  as  wetlands,  floodplains,  and 
State  Shoreline  areas,  development  of 
only  one  alternative  site  in  the 
Wenatchee  basin  (Two  Rivers)  would 
adversely  affect  those  areas.  A  wetland, 
a  100-year  floodplain,  and  a  State 
Shoreline  area  could  be  affected  if  that 
site  is  developed  (Tribal  Alternative  and 
Phased  Study).  Acclimation  ponds  for 
the  site  would  be  dug  on  the  property 


of  an  operating  sand  and  gravel  quarry 
in  an  already  disturbed  area.  The  smolt 
exit  channel,  however,  would  disturb  or 
destroy  riparian  and/ or  wetland 
vegetation  for  a  distance  of  about  80 
meters  (260  feet).  Plant  surveys  would 
be  completed  before  ponds  and 
channels  are  designed  and  constructed 
to  determine  if  any  sensitive  species 
occupy  the  area.  If  any  sensitive  species 
are  found,  the  areas  would  be  avoided 
or  the  site  would  not  be  developed.  To 
avoid  impacts  on  wetlands,  information 
from  wetlands  delineation  surveys 
would  be  used  during  fined  design  to 
develop  mitigation  measures,  if 
necessary,  to  ensure  that  the  project 
would  result  in  no  net  loss  of  wetlands. 
Buffers  from  construction  activities 
would  be  provided.  Upon  completion  of 
construction,  disturbed  land  would  be 
restored  to  its  previous  condition 
wherever  possible.  (EA,  section  3.4.1.3). 
Therefore,  impacts  on  wetlands, 
floodplains,  and  State  Shorelines  woidd 
not  be  significant. 

The  actions  proposed  would  not  affect 
prime  farmland  or  park  lands,  as  there 
are  none  present  in  the  vicinity. 

4.  The  impacts  of  actions  proposed 
imder  the  three  action  alternatives  are 
not  significant  due  to  their  controversy. 
Controversy  that  siirfaced  during 
development  and  review  of  the  draft  EA 
centered  on  the  number  and  locations  of 
coho  smolt  releases  and  the  consequent 
level  of  risk  to  endangered  spring 
chinook  populations  in  the  Wenatchee 
basin,  as  originally  proposed  under  the 
Tribal  Alternative.  BPA  and  project 
participants  subsequently  developed 
release  nmnbers  and  sites  for  1999  that 
parties  agree  pose  minimal  risk  to  spring 
chinook,  and  they  are  committed  to 
reaching  agreement  on  future  release 
numbers  and  sites  to  maintain  minimal 
risk  for  the  research  period. 

5.  The  impacts  of  actions  proposed 
under  the  three  action  alternatives  are 
not  significant  due  to  the  degree  of 
highly  uncertain,  unique,  or  unknown 
risks.  These  issues  were  raised  by 
project  participants  and  members  of  the 
public,  particularly  in  regard  to  the  risks 
of  predation  by  coho  smolts  on  spring 
chinook.  Concerns  were  that  not  enough 
research  has  been  completed  to  date  to 
confirm  that  releases  of  coho  smolts  in 
or  near  spring  chinook  habitat  would 
not  pose  a  significant  predation  risk. 
While  one  year  of  study  has  been 
completed  in  the  Yakima  Basin  that  did 
not  show  significant  predation  of  coho 
smolts  on  spring  chinook,  several 
project  participants  believe  that 
additional  studies  are  needed.  In  order 
to  address  this  issue,  proposed  smolt 
release  niunbers  in  Nason  Creek,  the 
primary  spring  chinook  habitat,  were 
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reduced  for  1999,  and  an  additional  year 
of  study  is  planned  in  the  Yakima  Basin. 
The  fish  managers  (YIN  and  WDFW) 
have  agreed  that  they  will  annually 
review  the  results  of  the  previous  year's 
research  and  come  to  agreement  on 
release  numbers  and  locations  for  the 
subsequent  years  based  on  the  results  of 
the  ongoing  research.  The  Biological 
Opinion  from  the  National  Marine 
Fisheries  Service  supports  the 
conclusion  that,  with  monitoring  and 
risk  containment  measures  (EA,  section 
3.3.1.2),  the  risk  to  spring  chinook 
would  not  jeopardize  their  continued 
existence. 

6.  The  actions  proposed  would  not 
establish  a  precedent  for  future  actions 
with  significant  effects  or  represent  a 
decision  in  principle  about  a  futiu-e 
consideration.  Contrary  to  the  assertions 
of  some,  this  project  does  not  constitute 
a  decision  to  reintroduce  coho  to  mid- 
Columbia  tributaries.  BPA  is  unwilUng 
to  commit  substantial  resources  to  such 
an  effort  without  some  indication  of  its 
potential  for  success,  as  reintroduction 
of  an  extirpated  fish  species  i.'  not  a 
well-researched  action.  If  research 
shows  that  the  potential  exists  for  full- 
scale  reintroduction  to  be  successful, 
and  that  impacts  to  other  sensitive 
species  can  be  minimized  to  acceptable 
levels,  then,  under  NEPA,  the  time 
would  be  "ripe"  to  assess  the  effects  of 
such  a  program. 

7.  The  proposal  is  not  connected  (40 
CFR  1508.25(a)(1))  to  other  actions  with 
potentially  significant  impacts,  nor  is  it 
related  to  other  proposed  actions  with 
cumulatively  significant  impacts  (40 
CFR  1508.25(a)(2)).  Section  3.6  of  the 
EA  addresses  the  cumulative  fishery 
resource  impacts.  Although  the 
proposed  action  is  related  to  actions 
being  addressed  under  the  Impacts  of 
Artificial  Salmon  and  Steelhead 
Production  Strategies  in  the  Columbia 
River  Basin  Draft  Environmental  Impact 
Statement  (Draft  EIS),  it  is  not  precluded 
by  40  CFR  1506.1  or  10  CFR  1021.211 
because  it  is  not  a  major  Federal  action 
and  would  not  significantly  affect  the 
quality  of  the  human  environment.  The 
actions  proposed  are  independent  of  the 
actions  proposed  under  the  Draft  EIS 
and  would  not  prejudice  the  ultimate 
decision  on  the  program,  as  they  are 
low-tech,  minimal-impact  actions  to  be 
taken  for  research  purposes  to  answer 
specific  questions  regarding  the 
potential  impacts  of  and  viability  of  an 
artificial  coho  production  program  in 
the  mid-Columbia.  Additional 
environmental  review  would  be 
completed  prior  to  the  initiation  of  any 
long-term,  full-scale  production 
program. 


8.  There  are  no  sites  listed  on  or 
eligible  for  the  National  Register  of 
Historic  Places  at  or  near  any  facility 
location.  Only  one  of  the  six  potential 
acclimation  sites  in  the  Wenatchee 
basin  (Tribal  and  Phased  Study 
alternatives)  could  require  ground 
disturbance  (EA,  section  3.4.1.3).  If 
developed,  its  final  location  would  be 
surveyed  before  construction  to  insure 
that  it  would  not  adversely  affect 
cultural  resources,  including  tribal 
traditional  use  areas. 

9.  Severed  fish,  wildlife,  and  plant 
species  in  the  Wenatchee  and  Methow 
basins  are  listed  or  proposed  for  listing 
under  the  Endangered  Species  Act.  Of 
those  discussed  in  the  EA  in  Chapter  3, 
the  following  could  be  affected: 

a.  Upper  Columbia  River  spring-run 
chinook,  listed  as  Endangered,  spawn 
and  rear  in  habitat  near  proposed  coho 
release  sites  in  the  Wenatchee  and 
Methow  basins.  However,  little  impact 
to  spring  chinook  is  expected  because 
most  coho  acclimation/release  sites  are 
downstream  of  the  primary  spawning 
and  summer  rearing  areas;  once 
released,  coho  tend  to  migrate 
downstream  rapidly;  most  returning 
adult  coho  spawners  will  home  to  Aeir 
points  of  release,  which  are  downstream 
of  the  spring  chinook  spawning/rearing 
reaches;  and  most  adult  coho  would  be 
collected  to  develop  the  localized 
broodstock,  so  few  would  be  spawning 
in  the  wild.  In  addition,  as  discussed  in 
#4  and  #5  above  and  in  section  3.3.1.2 
of  the  EA,  risk  of  impact  to  spring 
chinook  would  be  further  minimized  by 
working  with  other  fish  managers  to 
determine  coho  release  sites  and 
numbers  that  minimize  risk;  by 
releasing  coho  smolts  in  low  densities; 
by  releasing  fish  that  more  closely 
resemble  sizes  of  wild  coho,  which  tend 
to  be  smaller  than  hatchery  fish;  and  by 
waiting  until  smolts  are  ready  to 
actively  migrate  before  releasing  them. 

b.  Bull  trout  are  listed  as  Threatened. 
There  could  be  minor,  temporary 
disturbances  to  bull  trout  migratory 
corridor  habitat  during  construction  of 
the  Two  Rivers  acclimation  site  smolt 
exit  channel,  but  erosion  and 
sedimentation  control  best  management 
practices  would  ensure  impacts  were 
not  significant.  Migratory  adult  bull 
trout  could  be  taken  during  rotary  screw 
trap  sampling,  beach  seining,  electro- 
fishing,  and  adult  coho  broodstock 
collection.  To  minimize  impacts,  rotary 
traps  would  be  attended  24  hours  a  day 
and  checked  every  hour  to  remove  fish 
and  debris  from  the  livebox.  Bull  trout 
found  in  the  livebox  would  be  released 
immediately.  Bull  trout  captured  by 
other  collection  methods  also  would  be 
released  immediately.  To  reduce 


potential  mortality  fit)m  electro-fishing, 
only  personnel  trained  in  the  technique 
would  be  employed.  They  would  follow 
guidelines  for  such  procedures  recently 
established  by  NMFS  (NMFS  1998)  (EA. 
section  3.5.1;  Biological  Assessment 
[BAl,  section  5.10).  Therefore,  impacts 
to  bull  trout  would  not  be  significant. 

c.  The  grizzly  bear  is  listed  as 
Threatened.  To  access  the  White  River 
Side  Channel  acclimation  site  (Tribal 
and  Phased  Study  alternatives),  the 
Sears  Creek  Road  would  be  plowed  in 
late  March.  This  area  has  been 
identified  as  potential  spring  emergence 
grizzly  habitat,  although  no  use  occurs 
at  present.  The  project  would  install  a 
locked  gate  at  the  point  where  plowing 
would  begin  to  control  the  amount  of 
disturbance  from  use  of  the  road.  All  the 
acclimation  sites  are  in  areas  with  at 
least  moderate  human  disturbance. 
There  would  be  no  disturbance  to 
grizzly  bear  habitat  from  the  project  (EA, 
section  3.4.1.3;  BA,  section  5.4). 
Therefore,  there  would  be  no  significant 
effects  to  grizzly  bears  from  this  project. 

d.  Two  plants — Ute's  Ladies  Tresses 
(Threatened)  and  Wenatchee  (Oregon) 
checkermallow  (Proposed,  Wenatchee 
basin  only) — could  be  at  or  near  the 
Two  Rivers  acclimation  site  (Tribal  and 
Phased  Study  alternatives).  If  the  site 
were  developed,  it  would  be  surveyed 
before  ground  disturbing  activity  begins. 
If  plants  are  found,  they  would  be 
avoided  or  the  site  would  not  be 
developed,  so  these  two  plants  would 
not  be  adversely  affected  (EA,  section 
3.4.1.3). 

Other  listed  and  proposed  fish  and 
wildlife  species  in  the  two  basins  would 
not  be  adversely  eiffected  (EA,  Chapter 
3). 

10.  The  actions  proposed  would  not 
threaten  to  violate  Federal,  State,  or 
local  law  or  requirements  imposed  for 
the  protection  of  the  environment.  The 
following  permits  and  consultation  may 
be  required  and  will  be  obtained,  as 
needed:  Section  7  consultation  and 
incidental  take  permit  for  trapping  and 
electroshocking  activities  proposed  in 
2000  and  2001  (NMFS  and  USFWS), 
shoreline  development  permit  (Chelan 
County),  hydraulic  project  approval 
permit  (Washington  Department  of  Fish 
and  Wildlife),  State  water  quality 
certification  (Washington  Department  of 
Ecology),  modifications  to  National 
Pollutant  Discharge  Elimination  System 
permits,  USES  land  use  permits,  Clean 
Water  Act  Section  404  permit  (U.S. 
Army  Corps  of  Engineers),  and  use 
permits  for  nets  across  highway  culverts 
(Washington  Department  of 
Transportation).  Final  determinations 
regarding  the  need  for  permits  will  be 
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made  ifter  project  participcints  decide 
on  the  final  course  of  action. 

Floodj  ilain  Statement  of  Findings 

This  is  a  Fioodplain  Statement  of 
Findir  gs  prepared  in  accordance  with 
10  CFItPart  1022.  A  Notice  of 
Flood]  ilain  and  Wetlands  Involvement 
was  p\  iblished  in  the  Federal  Register 
on  No'  ember  9.  1998,  and  impacts  to 
floodp  ains  and  wetlands  were  assessed 
in  the  iA  (section  3.4.1.3).  At  one 
altemc  tive  acclimation  site  (Two 
Rivers  ,  BPA  would  dig  a  smolt  exit 
chann  il  from  the  new  ponds  to  the 
Little  Wenatchee  River,  within  the  100- 
year  fli  (odplain.  The  channel  needs  to 
pass  tl^  rough  the  fioodplain  in  order  to 
allow  i  molts  access  to  the  river.  There 
are  no  ilternatives  that  would  avoid 
constri  icting  the  smolt  exit  channel  in 
the  floi  )dplain  at  the  Two  Rivers  site; 
howev  3r.  there  are  alternative 
acclim  ition  sites  identified  in  the  EA 
that  wi  luld  not  affect  floodplains.  The 
action;  proposed  would  conform  to 
applici  bio  State  and  local  fioodplain 
protecl  ion  standards;  a  county 
floodp  ain  development  permit  would 
be  obtf  ined,  if  needed,  for  work  in  the 
fioodplain  of  the  Little  Wenatchee 
River. 

The  iteps  to  be  taken  to  avoid  or 
minim  ze  potential  harm  to  or  within 
the  aff(  cted  fioodplain  and  wetlands 
includi  : 

•  In  loodplain  and  shoreline  areas, 
disturb  sd  land  would  be  restored  as 
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closely  as  possible  to  pre-project 
contours  and  replanted  with  native  and 
local  species.  However,  site  topography 
could  require  bank  disruption.  A 
restoration  and  monitoring  plan  would 
be  prepared  before  disturbing  fioodplain 
and  shoreline  areas. 

•  Erosion  control  measures  would  be 
implemented  within  the  60-meter  (200- 
foot)  State  Shoreline  area. 

•  Location  of  new  structures  within 
the  identified  shoreline  and  fioodplain 
would  be  avoided. 

BPA  will  endeavor  to  allow  15  days 
of  public  review  after  publication  of  this 
statement  of  findings  before 
implementing  the  selected  alternative. 

Determination 

Based  on  the  information  in  the  EA, 
as  summarized  here,  BPA  determines 
that  the  actions  proposed,  as  described 
and  analyzed  in  either  the  Tribal, 
Phased  Study,  or  Hatchery  Releases 
alternatives,  are  not  major  Federal 
actions  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  NEPA,  42  U.S.C. 
4321  et  seq.  Therefore,  an  EIS  will  not 
be  prepared,  and  BPA  is  issuing  this 
FONSI. 

Issued  in  Portland,  Oregon,  on  April  28, 
1999. 

lames  R.  Meyer, 

Acting  Vice  President,  Environment,  Fish  and 
Wildlife  Group. 

[FR  Doc.  99-11533  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Energy 
Conservation  Program  for  Fluorescent 
Lamp  Ballasts,  Clothes  Washers,  and 
Water  Heaters 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  public  workshops. 

summary:  The  Energy  Policy  and 
Conservation  Act,  as  amended  (EPCA  or 
Act),  requires  the  Department  of  Energy 
(DOE  or  Department)  to  consider 
amending  the  energy  conservation 
standards  for  certain  major  household 
appliances.  This  notice  announces  three 
public  workshops  as  steps  in  the 
appliance  standards  rulemaking 
procedures.  These  public  workshops 
will  be  conducted  for  the  rulemakings 
on  revised  energy  efficiency  standards 
for  fluorescent  lamp  ballasts,  clothes 
washers,  and  water  heaters. 

DATES:  The  Following  table  lists  the 
respective  analyses  release  dates, 
workshop  dates,  and  comment  period 
dates. 


Release  Analyses 
Commei  its  Due 
Worksh<  ps 
Commei  its  Due 


Fluorescent  lamp  bal- 
lasts 


April  27,  1999 
May  18,  1999 
June  1,  1999  . 
June  15,  1999 


Clothes  washers 


Water  heaters 


June  14,  1999 
July  6,  1999  .... 
July  22,  1999  .. 
August  3,  1999 


June  14,  1999. 
July  6.  1999. 
July  23,  1999. 
August  3,  1999. 


:  The  Department  will  hold 
ic  workshops  between  the  hours 
i.m.  and  4:00  p.m.  at  the  U.S. 
of  Energy,  Forrestal 
,  1000  Independence  Avenue, 

lE-245.  Washington,  DC 
/Vritten  comments  are  welcome, 

following  the  workshops, 
ubmit  one  signed  copy  and  a 
diskette  (WordPerfect  6.1)  or 
(no  telefacsimiles)  to:  U.S. 
of  Energy,  Attn:  Brenda 
-Jones,  Office  of  Energy 

and  Renewable  Energy,  EE- 
Independence  Avenue,  SW. 
:on.  DC  20585,  (202)  586-2945, 
irenda.Edwards- 
.doe.gov. 

I  department  will  also  accept 
mailed  comments,  but 


ercv 
100) 
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you  must  supplement  such  comments 
with  a  signed  hard  copy. 

You  should  identify  all  comments  on 
both  the  envelope  and  document  with 
the  name  of  the  product  and  the 
appropriate  docket  number:  Fluorescent 
Lamp  Ballasts,  EE-RM-97-500;  Clothes 
Washers,  EE-RM-94-403;  or  Water 
Heaters,  EE-RM-97-900. 

If  you  submit  information  or  data  that 
you  believe  is  confidential,  and  should 
not  be  publicly  disclosed,  you  should 
submit  one  complete  copy  of  your 
document  and  ten  (10)  copies  or  one 
electronic  copy  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  We  will  make  our  own 
determination  regarding  the 
confidentiality  of  the  information  or 
data  according  to  our  regulations  at  10 
CFR  1004.11. 


Copies  of  the  completed  analyses  may 
also  be  obtained  from:  U.S.  Department 
of  Energy,  Office  of  Codes  and 
Standards,  1000  Independence  Avenue, 
SW,  Room  lJ-018,  Washington,  DC 
20585. 

Public  information:  The  public  may 
access  the  Freedom  of  Information 
Reading  room,  located  at  the  U.S. 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Room  lE-190,  Washington,  DC 
20585,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
(except  Federal  holidays).  Call  (202) 
586-3142  for  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pollock,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-43,  1000  Independence 


Federal  Register /Vol.  64,  No.  88 /Friday,  May  7,  1999 /Notices 


24635 


Avenue,  SW,  Washington,  DC  20585- 
0121,  (202)  586-5778.  e-mail: 
Edward.Pollock@ee.doe.gov,  or  Michael 
J.  McCabe,  U.S.  Department  of  Energy, 
Office  of  Energy  EfBciency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-40,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0121,  (202)  586-9155,  e-mail: 
Michael.McCabe@ee.doe.gov;  Eugene 
Margolis,  Esq.  U.S.  Department  of 
Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC-72, 
1000  hidependence  Avenue,  SW, 
Washington,  DC  20585-0103,  (202)  586- 
9507,  e-mail: 

Eugene.Margolis@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  In  its 
administration  of  the  Appliance 
Standards  Program,  DOE  has  published 
procediues  to  make  the  rulemaking 
process  more  accessible  to  the  public. 
(Procedures  for  Consideration  of  New  or 
Revised  Energy  Conservation  Standards 
for  Consumer  Products,  61  FR  36974, 
July  15,  1996).  As  part  of  the  revised 
procedures,  the  Department  pledged  to 
provide  "early  opportimities  for  public 
input  to  and  comment  on  the  analyses." 
(61  FR  36976). 

This  notice  announces  three  public 
workshops  by  which  the  Department 
plans  to  obtain  public  comment  on  the 
analyses  being  prepared  for  Notices  of 
Proposed  Rulemakings  on  revised 
energy  efficiency  standards  for 
fluorescent  lamp  ballasts,  clothes 
washers,  and  water  heaters.  In  addition 
to  providing  interested  parties  the 
opportunity  to  comment  on  the 
analyses,  the  workshops  will  also 
provide  interested  parties  with  the 
opportunity  to  comment  on  what  levels 
of  revised  energy  efficiency  standards 
proposals  they  could  support  from  the 
analyses. 

Prior  to  the  public  workshops,  the 
Department  will  make  publicly 
available  the  analytical  results  that  it 
presently  plans  to  use  in  its  formal 
decision  process.  The  material  to  be 
presented  will  be  the  bases  for  the 
Technical  Support  Documents  for  the 
Notices  of  Proposed  Rulemakings.  DOE 
staff  and  contractors  will  prepare  the 
material. 

These  analytical  results  will  be 
available  from  the  Office  of  Codes  and 
Standards  (OCS)  Internet  site 
(http:www.eren.doe.gov/buildings/ 

codes standards/index.htm),  and  the 

DOE  Freedom  of  Information  Reading 
Room.  The  analyses  that  the  Department 
plans  to  provide  for  review  for  each 
product  are  the  results  of  the 
engineering  cost-efficiency  curves,  life- 
cycle  costs,  paybacks,  national  energy 
savings,  net  national  employment 


impacts,  manufactiu-er  impact  analyses, 
and  environmental  effects.  The 
complete  set  of  analyses  will  be 
available  according  to  the  schedule  in 
the  DATES  section  of  this  Notice. 

Once  the  analytical  results  are 
publicly  available  for  each  product,  the 
Department  will  provide  periods  during 
which  it  will  receive  comments  on  both 
the  analyses  as  well  as  on  the  policy 
implications  drawn  from  the  analyses. 
The  Department  will  review  and 
analyze  the  comments  it  receives  on  the 
policy  recommendations  and  analyses. 

Following  receipt  and  review  of 
comments  for  each  product,  the 
Department  will  conduct  a  workshop. 
The  workshops  will  all  have  similar 
formats,  wherein  there  will  be  a 
summary  of  the  analytical  results  that 
will  have  been  publicly  available  prior 
to  each  respective  workshop,  followed 
by  a  summary  discussion  of  the 
comments  received  prior  to  the 
workshop.  Lastly,  a  senior  DOE  official 
will  facilitate  a  discussion  on  which 
standard  levels  participants  at  the 
workshop  believe  can  be  supported  by 
the  analyses. 

The  Department  will  conduct  these 
workshops  prior  to  our  selection  of 
proposed  revisions  to  the  energy 
efficiency  standards  for  fluorescent 
lamp  ballasts,  clothes  washers,  and 
water  heaters,  and  the  Department  will 
consider  output  from  the  workshops  in 
the  development  of  those  proposals. 

Following  the  respective  workshops, 
the  Department  will  provide  an 
additional  comment  period,  during 
which  interested  parties  will  have  an 
opportunity  to  conunent  on  the 
proceedings  at  the  workshops,  as  well  as 
on  any  aspect  of  the  rulemaking 
proceedings,  including  what  policy 
implications  the  commenters  might 
draw  from  the  analyses. 

The  Department  will  also  consider  all 
comments  provided  after  the  respective 
workshops  in  its  determination  of  the 
appropriate  revised  energy-efficiency 
standards  to  propose. 

If  you  would  like  to  participate  in  the 
workshops,  receive  workshop  material, 
or  be  added  to  the  DOE  mailing  list  to 
receive  futiu-e  notices  and  information 
regarding  these  workshops,  please 
contact  Ms.  Brenda  Edwards- Jones, 
(202)  586-2945. 

Issued  in  Washington,  DC,  on  May  4. 1999. 
Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 

Renewable  Energy. 

(FR  Doc.  99-11566  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-337-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

April  30.  1999. 

Take  notice  that  on  April  26,  1999, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP99-337-000  a  request 
pursuant  to  §§  157.205.  and  157.212.  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  relocate  an 
existing  delivery  point  serving  Northern 
States  Power  Company  on  the  Faribault 
Branchline  located  in  Rice  County. 
Minnesota  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000.  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Northern  states  that  the  new  delivery 
point  will  serve  as  a  master  meter  and 
provide  a  central  measurement  point  on 
the  Faribault  branchline  and  that  no 
facilities  are  proposed  to  be  retired  or 
abandoned.  Northern  states  that  the 
total  estimated  cost  to  install  the  master 
meter  is  $228,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11509  Filed  5-6-99;  8:45  am] 

BILLING  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock^  No.  EG99-11 8-000,  et  al.] 

Capital  Center  Generating  Company, 
LLC,  4t  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

,  1999. 

notice  that  the  following  filings 
Been  made  with  the  Commission: 

1.  Cap  ital  Center  Generating  Company, 
LLC 

[DocJtefj  No.  EG99-n  8-000) 

Taki  I  notice  that  on  April  16,  1999, 
Capita  I  Center  Generating  Company, 
LLC  ((  CGC),  with  its  address  c/o 
Noresi  ;o,  Inc.,  255  Main  Street,  Suite 
Hartford,  CT  06106,  filed  with  the 
Energy  Regulatory  Commission 
or  Commission)  an  application 
del  ermination  of  exempt  wholesale 
tor  status  pursuant  to  Part  365  of 
'  Ccjnmission's  regulations. 

is  a  Rhode  Island  limited 
liabili^  company  that  will  be  engaged 
and  exclusively  in  the  business 
'  developing,  owning  and  operating  an 
facility  to  be  located  in 
Providence,  Rhode  Island,  The  eligible 
will  consist  of  an  approximately 
gas-fired  electric  generation 
and  related  interconnection 
The  output  of  the  eligible 
will  be  sold  at  wholesale  to 
located  in  the  United  States. 
Coi^ment  date:  May  17,  1999,  in 

with  Standard  Paragraph  E 
I  fend  of  this  notice.  The 
ComiE  ission  will  limit  its  consideration 
of  con  ments  to  those  that  concern  the 
adequi  icy  or  accuracy  of  the  application. 

2.  Lan  lar  Power  Partners,  L.P. 
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notice  that  on  April  21.  1999. 
Power  Partners.  L.P.  (Lamar 
filed  with  the  Federal  Energy 
cry  Commission  an  application 
de^rmination  of  exempt  wholesale 
or  status  pursuant  to  part  365  of 
Cdmmission's  regulations. 
Lara  ar  Power,  a  Delaware  limited 
partnership,  is  developing  a  natural  gas- 
€  ligible  facility  with  a  capacity  of 
negawatts.  powered  by  four  high 
efficiency  "F"  technology  combustion 
which  will  be  located  in  or 
Texas. 
Couknnent  date:  May  17, 1999,  in 

with  Standard  Paragraph  E 
end  of  this  notice.  The 
ission  will  limit  its  consideration 
coniments  to  those  that  concern  the 
upcy  or  accuracy  of  the  application. 


mBS 
Paris, 


3.  Ocean  Energy  Services,  Inc., 
Tractebei  Energy  Marketing,  Inc.,  Eagle 
Gas  Marketing  Company,  Lambda 
Energy  Marketing  Company,  TECO 
EnergySource,  Inc. 

(Docket  Nos.  ER96-588-009,  ER94-142-022, 
ER96-1503-012.  ER94-1672-017,  ER96- 
1563-013] 

Take  notice  that  on  April  21,  1999. 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

4.  Global  Energy  &  Technology,  Inc., 
Texpar  Energy,  Inc.,  Conectiv  Energy 
Supply,  Inc.,  Nine  Energy  Services,  LLC 
Woodruff  Energy,  Applied  Resources 
Integrated  Services,  Incorporated, 
Bonneville  Fuels  Management 
Corporation,  Poco  Petroleum,  Inc.,  and 
Lakeside  Energy  Services,  LLC 

(Docket  Nos.  ER97-3416-005,  ER95-62-017. 
ER98-2045-004,  ER98-1 9 15-004.  ER97- 
3526-004.  ER97-3526-005,  ER97-2604-006, 
ER96-659-013.  ER97-2197-006,  ER97- 
2198-007,  ER99-505-001] 

Take  notice  that  on  April  23. 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

5.  CSW  Energy  Services,  Inc.,  QST 
Energy  Trading  Inc.,  ONEOK  Power 
Marketing  Company,  InterCoast  Power 
Marketing  Company,  and  NGTS  Energy 
Services 

[Docket  Nos.  ER98-2075-005.  ER96-553- 
014,  ER98-3897-003,  ER94-6-013.  ER96- 
2892-009] 

Take  notice  that  on  April  22. 1999. 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 


6.  Lakewood  Cogeneration  Limited 
Partnership 

[Docket  No.  ER99-1 2 13-000] 

Take  notice  that  on  April  20. 1999, 
Lakewood  Cogeneration  Limited 
Partnership  (Lakewood)  submitted  for 
filing  a  second  amended  Code  of 
Conduct  Regarding  the  Relationship 
between  Lakewood  Cogeneration 
Limited  Partnership  and  Consumers 
Energy  Company  (Code  of  Conduct)  in 
compliance  with  Ordering  Paragraph  A 
of  the  Commission's  February  26.  1999 
Order  Conditionally  Accepted  for  Filing 
Proposed  Market-Based  Rates. 

Comment  date:  May  10.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER99-2532-0001 

Take  notice  that  on  April  20,  1999. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  new 
Procedures  for  implementation  of  §  3.3 
of  the  1987  Agreement  between  PG&E 
and  the  City  and  County  of  San 
Francisco  (City).  PG&E  also  tendered  for 
filing  two  Facilities  Authorization 
Letters  (Authorization  Letters)  between 
PG&E  and  City,  respectively  for  large 
and  small  facilities. 

The  purpose  of  the  Procedures  is  to 
allow  for  the  filing  of  Facilities 
Authorization  Letters,  which  streamline 
the  procedures  for  filing  nimierous 
Facilities,  and  to  facilitate  payment  of 
PG&E's  costs  of  designing,  constructing, 
procuring,  testing,  placing  in  operation, 
owning,  operating  and  maintaining  the 
customer-specific  Facilities  required  for 
firm  transmission  and  distribution 
service  requested  by  City  under  these 
Facilities  Authorization  Letters. 

PG&E  has  requested  permission  to  use 
automatic  rate  adjustments  whenever 
the  California  Public  Utilities 
Commission  (CPUC)  authorizes  a  new 
Electric  Rule  2  Cost  of  Ownership  Rate 
but  cap  the  monthly  Transmission-level 
rates,  respectively,  at  0.58%  and  1.19% 
for  Customer-financed  and  PG&E- 
financed  Facilities,  and  cap  the  monthly 
Distribution-level  rates,  respectively,  at 
0.77%  and  1.34%  for  Customer- 
financed  and  PG&E-financed  facilities. 

Copies  of  this  filing  have  been  served 
upon  City  and  the  CPUC. 

Comment  date:  May  10.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Mississippi  Power  Company  and 
Southern  Company  Services,  Inc. 

[Docket  No.  ER99-2533-0001 

Take  notice  that  on  April  20,  1999, 
Mississippi  Power  Company  and 
Southern  Company  Services,  Inc.,  its 
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agent,  on  tendered  for  filing  a  Service 
Agreement,  pursuant  to  the  Southern 
Companies  Electric  Tariff  Volimie  No. 
4 — Market  Based  Rate  Tariff,  with  South 
Mississippi  Electric  Power  Association 
for  the  Hattiesburg  Industricil  Park 
Delivery  Point  to  Pearl  River  Electric 
Power  Association.  The  agreement  will 
permit  Mississippi  Power  to  provide 
wholesale  electric  service  to  South 
Mississippi  Electric  Power  Association 
at  a  new  service  delivery  point. 

Copies  of  the  filing  were  served  upon 
South  Mississippi  Electric  Power 
Association,  the  Mississippi  Public 
Service  Commission,  and  the 
Mississippi  Public  Utilities  Staff. 

Comment  date:  May  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consumers  Energy  Company  and 
Southwood  2000,  Inc. 

(Docket  Nos.  ER99-2554-000,  ER99-2555- 
000] 

Take  notice  that  on  April  21,  1999, 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Boralex  Stratton  Energy,  Inc., 
Arizona  Public  Service  Company 

[Docket  Nos.  ER99-2562-000,  ER9&-2572- 
000] 

Take  notice  that  on  April  22, 1999, 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Comment  date:  May  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  David  N.  Bassett,  John  R.  Cooper, 
Kevin  J.  Donovan,  Douglas  F.  Egan, 
George  ).  Grunbeck,  Sanford  L. 
Hartman,  J.W.  Maitland  Homer,  P. 
Chrisman  Iribe,  Peter  E.  Meier,  M. 
Richard  Smith,  Suzanne  Rich,  Steven 
A.  Wolfgram 

[Docket  Nos.  ID-3134-O02,  ID-3132-O02,  ID- 
3273-000,  ID-3274-000,  ID-3235-001,  ID- 
3275-000,  ID-3276-000,  ID-3131-003,  ID- 
3237-001,  ID-3277-000,  ID-3278-000,  II>- 
3238-001] 

Take  notice  that  on  April  22,  1999, 
the  above  named  individuals  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for  authority 
to  hold  interlocking  positions  in 
Pittsfield  Generating  Company,  L.P. 
and/or  Lake  Road  Generating  Company, 
L.P.,  both  with  their  principal  place  of 
business  at  One  Bowdoin  Square, 
Boston,  Massachusetts  02114. 


Comment  date:  May  24,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11464  Filed  5-6-99;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-64-000,  et  ai.] 

The  Cleveland  Electric  Illuminating 
Company,  et  a!.;  Electric  Rate  and 
Corporate  Regulation  Filings 

April  28,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Cleveland  Electric  Illuminating 
Company 

[Docket  No.  EC99-64-000] 

Take  notice  that  on  April  22,  1999, 
The  Cleveland  Electric  Illuminating 
Company  (CEI)  filed  an  amendment  to 
an  application  pursuant  to  section  203 
of  the  Federal  Power  Act,  16  U.S.C. 
824b,  for  authorization  to  acquire 
certain  jurisdictional  transmission 
facilities.  CEI's  application  was  filed  on 
April  16,  1999  in  Docket  No.  EC99-64- 
000. 

CEI  states  that  copies  of  the 
amendment  were  served  on  the  PubUc 
Utilities  Commission  of  Ohio  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Consolidated  Edison  Company  of 
New  York,  Inc.,  NRG  Energy,  Inc., 
Arthur  Kill  Power  LLC,  Astoria  Gas 
Turbine  Power  LLC 

[Docket  Nos.  EC99-68-000  and  ER99-2610- 
000] 

Take  notice  that  on  April  26,  1999, 
Consolidated  Edison  Company  of  New 
Yprk,  Inc.,  NRG  Energy,  Inc.,  Arthur  Kill 
Power  LLC,  and  Astoria  Gas  Turbine 
Power  LLC  (collectively,  the  Applicants) 
tendered  for  filing  an  application  under 
section  203  of  the  Federal  Power  Act  for 
approval  to  transfer  certain 
jurisdictional  facilities  associated  with 
the  sale  of  the  Arthm'  Kill  Generation 
Station,  located  on  Staten  Island,  New 
York  and  20  gas  turbine  electric 
generation  units  at  the  Astoria  Gas 
Turbine  Site  in  Queens,  New  York.  The 
Applicants  also  tendered  for  filing 
pursuant  to  section  205  of  the  Federal 
Power  Act  two  continuing  site 
agreements  related  to  the  transfer  of 
facilities. 

The  Applicants  have  served  a  copy  of 
this  filing  on  the  New  York  Public 
Service  Commission. 

Comment  date:  May  26,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Hinson  Power  Company 

[Docket  No.  EC99-69-0001 

Take  notice  that  on  April  26, 1999, 
Hinson  Power  Company  (Hinson),  a 
power  marketer,  tendered  for  filing  an 
application  under  Section  203  of  the 
Federal  Power  Act  for  authorization  to 
transfer  control  of  its  jurisdictional 
assets. 

Under  the  proposed  transaction, 
Hinson's  stock  would  be  acquired  by 
Columbia  Falls  Aluminum  Company 
and  Columbia  Falls  Aluminum 
Company  would  be  merged  with  and 
into  Glencore  Acquisition  LLC  with  the 
surviving  corporation  continuing  under 
the  name  of  Columbia  Falls  Alxmiinum 
Company  LLC. 

Comment  date:  May  26,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Somerset  Power  LLC 

(Docket  No.  EG99-1 22-000] 

Take  notice  that  on  April  26,  1999, 
Somerset  Power  LLC,  with  its  principal 
office  at  1221  Nicollet  Mall,  Suite  700, 
Minneapolis,  MN  55403,  filed  with  the 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  Regulations. 

Somerset  Power  states  that  it  is  a 
limited  liability  company  organized 
under  the  laws  of  the  State  of  Delaware. 
Somerset  Power  will  be  engaged  direcUy 


24638 


and  excl  isively  in  owning  an 
approxin  lately  229  MW  coal  and  jet 
fuel-firec  electric  generating  facility 
located  i:  i  Somerset,  Massachusetts. 
Electric  i  nergy  produced  by  the  facility 
will  be  s(  lid  at  wholesale  to  the 
Indepenc  ent  System  Operator  and  into 
the  New  England  Power  Pool. 

Commifnt  date:  May  19,  1999,  in 
accordan  :e  with  Standard  Paragraph  E 
at  the  en<  of  this  notice.  The 
Commiss  on  will  limit  its  consideration 
of  comnu  nts  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Somerset  Operations  Inc. 
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ndtice  that  on  April  26,  1999, 
Operations  Inc.  (Somerset 
',  with  its  principal  office  at 

Mall,  Suite  700, 
IS,  MN  55403,  filed  with  the 
1  on  an  application  for 
ion  of  exempt  wholesale 
status  pursuant  to  part  365  of 
ission's  Regulations. 
Operations  states  that  it  is  a 
organized  under  the  laws  of 
Delaware.  Somerset 
will  be  engaged  directly  and 
y  in  operating  an 
tely  229  MW  coal  and  jet 
slectric  generating  facility 
Somerset,  Massachusetts, 
eijergy  produced  by  the  facility 
at  wholesale  to  the 
t  System  Operator  and  into 
E  agland  Power  Pool. 

date:  May  19,  1999,  in 
with  Standard  Paragraph  E 
of  this  notice.  The 
will  limit  its  consideration 
to  those  that  concern  the 
accuracy  of  the  application. 


6.  LSP-KeiidaJl  Energy,  LLC 


EG99-1 24-000) 

that  on  April  26,  1999, 
Energy,  LLC  (Applicant),  a 
1  imited  liability  company  with 
place  of  business  at  Two 

10th  Floor,  East 
NJ  08816.  filed  with  the 
Energy  Regulatory  Commission 
n),  an  application  for 
on  of  exempt  wholesale 
^atus  pursuant  to  part  365  of 
ssion's  Regulations. 
Applicant  will  begin  constructing 
fired  combined  cycle 
gei^eration  facility  with  a 
of  up  to 
ly  one  thousand  one 
100)  megawatts  in  Kendall 
:nois  (the  Facility).  The 
^heduled  to  commence 

operation  in  the  Summer  of 
i  Applicant  is  engaged  directly. 


or  indirectly  through  one  or  more 
affiliates  as  defined  in  Section 
2(a)(ll)(B)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  and  exclusively 
in  the  business  of  owning  or  operating, 
or  both  owning  and  operating,  all  or  part 
of  one  or  more  eligible  facilities  and 
selling  electric  energy  from  the  Facility 
at  wholesale. 

Comment  date:  May  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Southwestern  Public  Service 
Company 

(Docket  No.  ER85-477-018] 

Take  notice  that  on  April  23.  1999. 
Southwestern  Public  Service  Company 
tendered  for  filing  an  amended 
compliance  filing  in  Docket  No.  ER85- 
477-010. 

Comment  date:  May  13.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin);  NRG  Power 
Marketing,  Inc.;  Cabriilo  Power  I  LLC; 
Cabrillo  Power  H  LLC;  El  Segundo 
Power.  LLC;  Energy  Masters  Int'l,  Inc.; 
Long  Beach  Generation  LLC;  Somerset 
Power  LLC;  Cadillac  Renewable  Energy 
LLC;  NRG  Generating  (Parlin) 
Cogeneration  Inc.;  Arthur  Kill  Power 
LLC;  Huntley  Power  LLC;  Astoria 
Power  LLC;  Dunkirk  Power  LLC 

[Docket  Nos.  ER98-2640-002;  ER97^281- 
006;  ER99-1115-002;  ER99-1116-002; 
ER98-1127-003;  ER94-1 402-021;  ER98- 
1796-002;  ER99-1 71 2-001;  ER98-4515-001; 
ER96-1679-001:  ER96-1 680-001;  ER99- 
2161-001;  ER99-2162-001;  ER99-2 160-001; 
and  ER99-2168-O01J 

Take  notice  that  on  April  20.  1999, 
Northern  States  Power  Company 
(Minnesota)  and  its  affiliates  Northern 
States  Power  Company  (Wisconsin), 
NRG  Power  Marketing,  Inc.,  Cabrillo 
Power  I  LLC,  Cabrillo  Power  II  LLC,  El 
Segundo  Power.  LLC,  Energy  Masters 
Int'l,  Lie,  Long  Beach  Generation  LLC, 
Somerset  Power  LLC,  Cadillac 
Renewable  Energy  LLC,  NRG  Generating 
(Parlin)  Cogeneration  hic,  Arthur  Kill 
Power  LLC,  Huntiey  Power  LLC,  Astoria 
Power  LLC,  and  Dunkirk  Power  LLC 
tendered  for  filing  notification  of  a 
change  in  status  to  reflect  certain 
departures  from  the  facts  the 
Commission  relied  upon  in  granting 
market-based  rate  authority.  The 
companies  informed  the  Commission  of 
a  planned  merger  between  Northern 
States  Power  Company  (Minnesota)  and 
New  Century  Energies,  Inc. 


Comment  date:  May  10,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duquesne  Light  Company 

[Docket  No.  ER99-11 32-001) 

Take  notice  that  on  April  23,  1999, 
Duquesne  Light  Company  tendered  for 
filing  an  amendment  to  its  proposed 
changes  to  Duquesne's  Open  Access 
Transmission  Tariff  (OATT)  and  for  an 
order  accepting  its  proposed  changes. 

Duquesne  has  requested  an  effective 
date  of  April  23,  1999. 

A  copy  of  this  filing  was  served  on  the 
Pennsylvania  Public  Utility  Commission 
and  customers  presently  taking  service 
under  Duquesne's  OATT. 

Comment  date:  May  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Somerset  POWERS  LLC 

[Docket  No.  ER99-1 71 2-002) 

Take  notice  that  on  April  22.  1999, 
Somerset  Power  LLC,  with  its  principal 
office  at  1221  Nicollet  Mall,  Suite  700, 
Minneapolis,  Minnesota  55403, 
tendered  for  filing  with  the  Commission 
its  modified  rate  schedule,  pursuant  to 
the  Commission's  March  31,  1999, 
Order  requiring  a  compliance  filing. 

Comment  date:  May  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-2563-0001 

Take  notice  that  on  April  22,  1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  amendments  to  its  Employees 
Code  of  Conduct  and  Governors  Code  of 
Conduct. 

The  ISO  states  that  Uiis  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  California,  the  California 
Energy  Commission,  the  California 
Electiicity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
tiie  ISO  Tariff. 

Comment  date:  May  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER99-2564-000) 

Take  notice  that  on  April  22.  1999, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Firm  Point-To-Point  Service 
Agreement)  and  a  Service  Agreement  for 
Non-Firm  Point-To-Point  Transmission 
Service  (Non-Firm  Point-To-Point 
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Service  Agreement)  with  Reliant  Energy 
Services,  Inc.  (Reliant),  as  Transmission 
Customer. 

A  copy  of  the  filing  was  served  upon 
Reliant. 

Comment  date:  May  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-2565-0001 

Take  notice  that  on  April  22,  1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  Merchant  Energy  Group  of 
the  Americas.  Inc.,  (MEGA).  This 
Transmission  Service  Agreement 
specifies  that  MEGA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-1 94-000.  This  Tariff, 
filed  with  FERC  on  July  9, 1996,  will 
allow  Niagara  Mohawk  and  MEGA  to 
enter  into  separately  scheduled 
transactions  under  which  Niagara 
Mohawk  will  provide  transmission 
service  for  MEGA  as  the  parties  may 
mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  April  15,  1999,  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and  MFGA. 

Comment  date:  May  12.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-25b6-O00] 

Take  notice  that  on  April  21,  1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  Merchant  Energy  Group  of 
the  Americas,  Inc.,  (MEGA).  This 
Transmission  Service  Agreement 
specifies  that  MEGA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000.  This  Tariff, 
filed  with  FERC  on  July  9.  1996.  will 
allow  Niagara  Mohawk  and  MEGA  to 
enter  into  separately  scheduled 
transactions  imder  which  Niagara 
Mohawk  will  provide  transmission 
service  for  MEGA  as  the  parties  may 
mutually  agree. 


Niagara  Mohawk  requests  an  effective 
date  of  April  15,  1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and  MEGA. 

Comment  date:  May  11.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER99-2567-O00] 

Take  notice  that  on  April  22.  1999, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  April  15,  1999, 
between  KCPL  and  Kansas  City.  KS 
Board  of  Public  Utilities.  In  its  filing, 
KCPL  states  that  the  rates  included  in 
the  above-mentioned  Service  Agreement 
are  KCPL's  rates  and  charges  in  the 
compliance  filing  to  FERC  Order  No. 
888-A  in  Docket  No.  OA97-636. 

KCPL  proposes  an  effective  date  of 
April  21,  1999  and  requests  waiver  of 
the  Commission's  notice  requirement. 
This  Agreement  provides  for  the  rates 
and  charges  for  Non-Firm  Transmission 
Service. 

Comment  date:  May  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER99-2568-000| 

Take  notice  that  on  April  22,  1999, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  April  15,  1999. 
between  KCPL  and  Kansas  City.  KS 
Board  of  Public  Utilities.  In  its  filing. 
KCPL  states  that  the  rates  included  in 
the  above-mentioned  Service  Agreement 
are  KCPL's  rates  and  charges  in  the 
compliance  filing  to  FERC  Order  No. 
888-A  in  Docket  No.  OA97-636-000. 

KCPL  proposes  an  effective  date  of 
March  27,  1999  and  requests  a  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date.  This 
Agreement  provides  for  the  rates  and 
charges  for  Short-term  Firm 
Transmission  Service.  , 

Comment  date:  May  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  UtiliCorp  United  Inc. 

[Docket  No.  ER99-2  569-000] 

Take  notice  that  on  April  21,  1999, 
UtiliCorp  United  Inc.,  tendered  for 
filing,  a  Service  Agreement  under  its 
Market-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff  Original  Volume  No.  28, 
with  CMMP A/Utilities  Plus.  The 


Service  Agreement  provides  for  the  sale 
of  capacity  and  energy  by  UtiliCorp 
United  Inc.,  to  CMMP  A/Utilities  Plus 
piusuant  to  the  tariff. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PacifiCorp 

(Docket  No.  ER99-2570-OOOJ 

Take  notice  that  on  April  21,  1999, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Revisions  to  the  Point-to-Point 
Transmission  Service  Agreement 
between  PacifiCorp's  Transmission 
Function  and  PacifiCorp's  Merchant 
Function. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Illinois  Power  Company 

(Docket  No.  ER99-2571-0001 

Take  notice  that  on  April  22,  1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526.  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Omaha  Public  Power 
District  will  take  service  under  Illinois 
Power  Company's  Power  Sales  Tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  23,  1999. 

Comment  date:  May  12.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  UtiliCorp  United  Inc. 

[Docket  No.  ER99-2573-0001 

Take  notice  that  on  April  21.  1999. 
UtiliCorp  United  Inc..  tendered  for 
filing,  a  Service  Agreement  under  its 
Market-Based  Power  Sales  Tariff.  FERC 
Electric  Tariff  Original  Volume  No.  28. 
with  Minnesota  Power.  Inc.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  UtiliCorp  United 
Inc.  to  Mirmesota  Power,  Inc.,  pursuant 
to  the  tariff. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  May  11.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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21.  Caro  ina  Power  &  Light  Company 

N  a.  ER99-2574-0001 
r  otice  that  on  April  22, 1999, 
Power  &  Light  Company 
I  endered  for  fiUng  an  executed 
1  Lgreement  with  Duke  Energy 
ind  Marketing,  L.L.C.,  under 
of  CP&L's  Market-Based 
FERC  Electric  Tariff  No.  4. 
Agreement  supersedes  the 
Agreement  originally  filed 
No.  ER98-3385-000  and 
effective  May  18,  1998. 
of  the  filing  were  served  upon 
Carolina  Utilities  Commission 
$outh  Carolina  Public  Service 


[Docket 
Take 
Carolina 
(CP&L), 
Service 
Trading 
the 

Rates  Taiiff, 
This  Sen  ice 


provi  sions 


un-execu  ted 
in  Docke 
approvec 
Copies 
the  North 
and  the 
Commiss  i 


Comment  date:  May  12.  1999.  in 
accordan  ;e  with  Standard  Paragraph  E 
at  the  en(  of  this  notice. 

22.  Florit  a  Power  Corporation 


(Docket  N 

Take  niitice 
Florida  Ppwer 
tendered 
Open  Access 
provides 
charge  foi 
integratio  a 
network 
service. 

FPC  recjuests 
waive  its 
the  amem 
May  10, 


1199 
lie. 


Tie 


[Docket  No 

Take  nc  tice 
PECO  En^gy 
tendered 
April  9, 
Trading, 
Electric  Tariff 
(Tariff). 
CCT  as  a 

PECO  P 
April  9,  1 
Agreemen  t 

PECO 
have  been 
Pennsylv 
Commissii) 

Comme  7t 
accordancp 
at  the  end 


24.  Public 
Mexico 


[Docket  No 

Take 
Public  Service 
(PNM).  tendered 
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on. 


ER99-2575-O001 

that  on  April  22,  1999, 
Corporation  (FPC), 
"or  filing  an  amendment  to  its 

Transmission  Tariff  that 
or  the  establishment  of  a 
redispatch  for  network 
transmission  service  and 
contract  demand  transmission 

that  the  Commission 
lotice  requirements  to  allow 
ment  to  become  effective  on 
1699. 


Comment  date:  May  12,  1999,  in 
accordan(  e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Peco  I  nergy  Company 


ER99-2576-O00J 

that  on  April  21,  1999, 
Company  (PECO), 
Service  Agreement  dated 
with  Cinergy  Capital  & 
(CCT),  under  PECO's  FERC 
Original  Volume  No.  1 
Service  Agreement  adds 

c  ustomer  under  the  Tariff. 

•(  quests  an  effective  date  of 

'■  199,  for  the  Service 

sfetes  that  copies  of  this  filing 
supplied  to  CCT  and  to  the 
apia  Public  Utility 
n. 
date:  May  11,  1999,  in 
with  Standard  Paragraph  E 
of  this  notice. 


Service  Company  of  New 


ER99-2577-000) 
notice  that  on  April  22,  1999, 

Company  of  New  Mexico 
for  filing  a  mutual 


netting/close-out  agreement  between 
PNM  and  Avista  Energy,  Inc.,  (Avista). 

PNM  requested  waiver  of  the 
Commission's  notice  requirement  so 
that  service  under  the  PNM/ Avista 
netting  agreement  may  be  effective  as  of 
April  1,  1999. 

Copies  of  the  filing  were  served  on 
Avista  and  the  New  Mexico  Public 
Regulation  Commission. 

Comment  date:  May  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  CSW  Power  Marketing,  Inc. 

[Docket  No.  ER99-2579-000] 

Take  notice  that  on  April  22,  1999, 
the  above-mentioned  Affiliated  Power 
Producer  filed  a  quarterly  report  for  the 
quarter  ending  March  31,  1999. 

Comment  date:  May  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Duke  Energy  Corporation 

[Docket  No.  ER99-2580-0001 

Take  notice  that  on  April  22.  1999, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  revised  true-up 
fifing  for  Calendar  Year  1997,  under     . 
Article  II. 3  of  the  Settlement  Agreement 
approved  by  Commission's  Letter  Order 
issued  October  9,  1991  in  Docket  No. 
ER90-3 15-000. 

Comment  date:  May  12.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  Century  Services,  Inc. 

[Docket  No.  ER99-2581-000[ 

Take  notice  that  on  April  23.  1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Statoil  Energy  Trading, 
Inc. 

Comment  date:  May  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  ^nd  of  this  notice. 

28.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER99-2584-000] 

Take  notice  that  on  April  23,  1999, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  tendered  for  filing  an 
executed  Service  Agreement  between 


GPU  Energy  and  Florida  Power  &  Light 
Company  (FP&L),  dated  April  22.  1999. 
This  Service  Agreement  specifies  that 
FP&L  has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Market- 
Based  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Rate 
Schedule,  Second  Revised  Volume  No. 
5.  The  Sales  Tariff  allows  GPU  Energy 
and  FP&L  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  capacity  and/or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  April  22,  1999,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  May  13,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER99-2586-000) 

Take  notice  that  on  April  23.  1999, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  tendered  for  filing  an 
executed  Service  Agreement  between 
GPU  Energy  and  Morgan  Stanley  Capital 
Group  Inc.  (MORGAN),  dated  April  14, 
1999.  This  Service  Agreement  specifies 
that  MORGAN  has  agreed  to  the  rates, 
terms  and  conditions  of  GPU  Energy's 
Market-Based  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Rate 
Schedule,  Second  Revised  Volume  No. 
5.  The  Sales  Tariff  allows  GPU  Energy 
and  MORGAN  to  enter  into  separately 
scheduled  transactions  imder  which 
GPU  Energy  will  make  available  for  sale, 
surplus  capacity  and/ or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  April  14,  1999,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Peimsylvania. 

Comment  date:  May  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER99-2587-000] 

Take  notice  that  on  April  23,  1999, 
Jersey  Central  Power  &  Light  Company, 
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Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  tendered  for  filing  an 
executed  Service  Agreement  between 
GPU  Energy  and  DTC  Energy  Trading, 
Inc.  (DET),  dated  March  1,  1999.  This 
Service  Agreement  specifies  that  DET 
has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Market- 
Based  Sales  Tariff  (Sales  TarifO 
designated  as  FERC  Electric  Rate 
Schedule,  Second  Revised  Volume  No. 
5.  The  Sales  Tariff  allows  GPU  Energy 
and  DET  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  capacity  and/or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  March  1, 1999,  for  the  Service 
■  Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  May  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedvire  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-11466  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3729-001 ,  et  al.] 

PJM  Interconnection,  L.L.C.,  et  al.; 

Electric  Rate  and  Corporate  Regulation 
Filings 

April  30,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER97-3729-0011 

Take  notice  that  on  April  27,  1999,  in 
accordance  with  a  letter  order  issued  by 
the  Commission  on  March  19,  1999  in 
the  above  captioned  docket,  PJM 
Interconnection,  L.L.C.  (PJM),  tendered 
for  filing  revised  pages  to  the  Amended 
and  Restated  Operating  Agreement  of 
PJM  Interconnection,  L.L.C,  and  the 
PJM  Open  Access  Transmission  Tariff. 

PJM  requests  an  effective  date  of  April 
1,  1999,  for  the  compliance 
amendments,  the  date  previously  set  by 
the  Commission  for  implementation  of 
market  based  rates  in  the  PJM 
Interchange  Market. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members,  the  state  electric 
regulatory  commissions  in  the  PJM 
Control  Area,  and  all  parties  to  this 
docket. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standeird  Paragraph  E 
at  the  end  of  this  notice. 

2.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER98-3527-003] 

Take  notice  that  on  April  27,  1999,  in 
compliance  with  PJM  Intercomiection, 
L.L.C,  86  FERC  ^  61,247  (1999),  PJM 
Interconnection,  L.L.C.  (PJM),  tendered 
for  filing  revised  pages  to  the  PJM  Open 
Access  Transmission  Tariff,  modifying 
the  PJM  Market  Monitoring  Plan  (Plan). 

PJM  requests  an  effective  date  of  April 
1, 1999,  for  the  compliance  amendments 
as  previously  set  by  the  Commission  for 
the  Plan. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members,  each  state  electric 
utility  regulatory  commission  in  the 
PJM  control  area,  and  all  parties  to  this 
docket. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-2275-000] 

Take  notice  that  on  April  27,  1999, 
Carolina  Power  &  Light  Company 
requested  withdrawal  of  the  Service 
Agreement  filed  wdth  the  Federal  Energy 
Regulatory  Commission  in  the  above- 
referenced  docket  on  March  26, 1999. 


Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Conmiission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Green  Mountain  Energy  Resources 
Inc. 

(Docket  No.  ER99-2489-000) 

Take  notice  that  on  April  27,  1999, 
Green  Mountain  Energy  Resources  Inc. 
(Green  Moimtain),  tendered  for  filing  an 
amendment  to  its  filing  of  a  Petition  For 
Acceptance  of  Initial  Rate  Schedule, 
Waivers  And  Blanket  Authority,  dated 
April  13,  1999  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
on  April  14,  1999.  The  intent  of  the 
amendment  is  to  expand  on  Section  II 
of  the  Petition  titled  "Description  of  the 
Applicant." 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Energy  Corporation 

[Docket  No.  ER99-261 1-000] 

Take  notice  that  on  April  27,  1999. 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  Service  Agreements 
with  Carolina  Power  &  Light  Company 
(CPSd^),  for  Firm  Transmission  Service 
imder  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  for  OASIS  #73500  be 
permitted  to  become  effective  on 
October  1 ,  2000.  Duke  also  requests  that 
the  proposed  Service  Agreement  for 
OASIS  #75469  be  permitted  to  become 
effective  July  1,  1999. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  West  Texas' Utilities  Company 

[Docket  No.  ER99-2612-0001 

Take  notice  that  on  April  27,  1999, 
West  Texas  Utilities  Company  (WTU), 
tendered  for  filing  an  Assigrmient  of 
Service  Agreements  between  WTU, 
Midwest  Electric  Cooperative.  Inc. 
(Midwest)  and  Big  Country  Electric 
Cooperative,  Inc.  (Big  Country),  an 
Assignment  of  Service  Agreement 
between  WTU,  Stamford  Electric 
Cooperative,  Inc.  (Stamford)  and  Big 
Coimtry,  two  Service  Agreement 
between  WTU  and  Big  Comitry  imder 
WTU's  Wholesale  Power  Choice  (WPC) 
Tariff  and  Exhibit  A's  describing  points 
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for  service  to  Big  Country, 
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WTU's  WPC  Tariff. 
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reijuirements. 
s  tates  that  copies  of  this  flling 
served  on  the  affected 
and  the  Public  Utility 
Commission  of  Texas. 

Comnnmt  date:  May  17,  1999,  in 
accordan  ;e  with  Standard  Paragraph  E 
at  the  en<  of  this  notice. 

7.  Caroli]  la  Power  &  Light  Company 

[Docket  N(  I.  ER99-261 7-000) 

Take  n  )tice  that  on  April  27.  1999. 
Carolina  'ower  &  Light  Company 
(CP&L),  tendered  for  filing  a  quarterly 
report  of  xansaction  summaries  for 
service  under  the  provisions  of  CP&L's 
Market-Btised  Rates  Tariff,  FERC 
Electric  Tariff  No.  4,  for  the  quarter 
ending  March  31,  1999. 

Comment  date:  May  17,  1999,  in 
accordani  :e  with  Standard  Paragraph  E 
at  the  enc  of  this  notice. 

8.  Consul  lers  Energy  Company 

[Docket  N( 

Take  n(  itice 
Consume:  ^s 


ER99-2618-000I 

that  on  April  27,  1999, 
Energy  Company 
tendered  for  Bling  an 
service  agreement  for  Non- 
-to-Point  Transmission 

Columbia  Energy  Power 
Corporation  (Customer), 
o  the  Joint  Open  Access 

Service  Tariff  filed  on 
31,  1996  by  Consumers  and 
Edison  Company  (Detroit 


agr  jement  ] 


jpa 


has  an  effective  date  of 
1999. 

I  )f  the  filed  agreement  were 
in  the  Michigan  Public 
Commission,  Detroit  Edison, 
Customer. 

date;  May  17,  1999,  in 
with  Standard  Paragraph  E 
of  this  notice. 


Electric  Company 
Electric  Light  Company 


9.  Commc  nwealth 
and  Camt  ridge 

[Docket  No  ER99-2619-000I 

Take  nctice  that  on  April  27.  1999, 
Commom  wealth  Electric  Company 
(Common  ^realth)  and  Cambridge 
Electric  L  ght  Company  (Cambridge), 
collective  y  referred  to  as  the 
Companias,  tendered  for  filing  with  the 
Federal  Eiergy  Regulatory  Commission 


their  quarterly  reports  under 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  9) 
for  the  period  of  January  1, 1999  to 
March  31.  1999. 

Comment  date:  May  17.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Power  Service  Corp.,  on 
Behalf  of  Monongahela  Power  Co.  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-2620-000] 

Take  notice  that  on  April  27. 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  52  to  add 
Illinois  Power  Company  to  Allegheny 
Power  Open  Access  Transmission 
Service  "Tariff  which  has  been  accepted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER96-58-000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  April  26,  1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  Power  Service  Corp.,  on 
Behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-2621-0001 

Take  notice  that  on  April  27.  1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  45  to  add  one 
(1)  new  Customer  to  the  Standard 
Generation  Service  Rate  Schedule  under 
which  Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hoiuly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  April  26, 1999,  to 
Nicole  Energy  Services,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 


Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Power  Service  Corp.,  on 
Behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-2622-000] 

Take  notice  that  on  April  27,  1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Perm  Power 
Company  (Allegheny  Power)  tendered 
for  filing  Supplement  No.  21  to  add  two 
(2)  new  Customers  to  the  Market  Rate 
Tariff  imder  which  Allegheny  Power 
offers  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  April  26,  1999,  to  Nicole 
Energy  Services,  Inc.,  and  Tennessee 
Valley  Authority. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  &  Light  Company 

[Docket  No.  ER99-2623-000] 

Take  notice  that  on  April  27,  1999, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  Service  Agreement 
with  PP&L,  Inc.,  for  service  piusuant  to 
FPL's  Market  Based  Rates  Tariff. 

FPL  requests  that  the  Service 
Agreement  be  made  effective  on  April  1 , 
1999. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Indeck  Pepperell  Power  Associates 
Inc. 

[Docket  No.  ER99-2624-000] 

Take  notice  that  on  April  27,  1999, 
Indeck  Pepperell  Power  Associates,  Inc. 
(Indeck  Pepperell),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  Power  Purchase  and  Sale 
Agreement  (Service  Agreement) 


Federal  Register/Vol.  64,  No.  88/Friday,  May  7.  1999/Notices 


24643 


between  Indeck  Pepperell  and  PG&E 
Energy  Trading  Power,  L.P.,  (PG&E 
Energy  Trading),  dated  March  26,  1999, 
for  service  under  Rate  Schedule  FERC 
No.  1. 

Indeck  Pepperell  requests  that  the 
Service  Agreement  be  made  effective  as 
of  April  1,  1999. 

Comment  date:  May  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Florida  Power  Corporation 

[Docket  No.  ER99-2625-O001 

Take  notice  that  on  April  27,  1999, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  service  agreement 
between  Koch  Energy  Trading,  Inc.,  and 
FPC  for  service  under  FPC's  Market- 
Based  Wholesale  Power  Sales  Tariff 
(MR-l),  FERC  Electric  Tariff,  Volume 
Number  No.  8,  as  amended.  This  Tariff 
was  accepted  for  filing  by  the 
Commission  on  June  26,  1997,  in  Docket 
No.  ER97-2846-000. 

The  service  agreement  is  proposed  to 
be  effective  April  16,  1999. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Florida  Power  Corporation 

[Docket  No.  ER99-2626-000] 

Take  notice  that  on  April  27,  1999, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  report  of  short-term 
transactions  that  occurred  under  its 
Market-Based  Rate  Wholesale  Power 
Sales  Tariff  (FERC  Electric  Tariff  No.  8) 
during  the  quarter  ending  March  31, 
1999. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


wrww.ferc.fed.us/  online/rims.htm  (call 

202-208-222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-11467  Filed  05-06-99;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-67-0C0,  et  al.] 

Portland  General  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings^ 

April  29, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Portland  General  Electric  Company 

[Docket  No.  EC99-67-0001 

Take  notice  that  on  April  23, 1999, 
Portland  General  Electric  Company 
(PGE)  submitted  an  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  for  authority  to  sell  certain 
jurisdictional  transmission  facilities,  as 
more  fully  set  forth  in  the  application, 
to  PP&L  Montana,  LLC,  or,  in  part  and 
in  the  alternative,  to  Montana  Power 
Company. 

A  copy  of  this  application  has  been 
served  upon  the  Oregon  Public  Utility 
Commission. 

Comment  date:  May  24,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Coastal  Technology  Nicaragua,  S.A. 

(Docket  No.  EG99-1 25-000] 

Take  notice  that  on  April  27, 1999, 
Coastal  Technology  Nicaragua,  S.A. 
(Applicant),  West  Wind  Building,  P.O. 
Box  1111,  Grand  Cayman,  Cayman 
Islands,  BWI,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
Regulations. 

Applicant,  a  Nicaragua  Corporation 
intends  to  operate  certain  power 
generating  facilities  in  Nicaragua.  These 
facilities  will  include  a  50.9  MW  fuel  oil 
fired  power  plant  near  Managua, 
Nicaragua. 

Comment  date:  May  20.  1999,  in  " 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


3.  Coastal  Technology  Pakistan 
(Private)  Limited 

[Docket  No.  EG99-1 26-000] 

Take  notice  that  on  April  27,  1999, 
Coastal  Technology  Pakistan  (Private) 
Limited,  (Applicant),  73-E,  G.D.  Arcade, 
Fazal-ul-Haq  Road,  Islamabad,  Pakistan, 
filed  with  the  Federal  Energy'  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  Regulations. 

Applicant,  a  Pakistan  limited  liability 
corporation  intends  to  operate  certain 
generating  facilities  in  Pakistan.  These 
facilities  will  include  a  124.7  MW  oil 
fired  thermal  electric  generating  facility 
located  near  Farouqabad,  Pakistan. 

Comment  date:  May  5,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  PG&E  Energy  Services  Corporation; 
Morgan  Stanley  Capital  Group  Inc.; 
Merchant  Energy  Group  of  the 
Americas,  Inc.;  Williams  Energy 
Marketing  &  Trading  Company 

[Docket  Nos.  ER95-1614-019;  ER94-1384- 
023;  ER98-1055-005;  ER95-305-0201 

Take  notice  that  on  April  27.  1999. 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

5.  EnergyZ,  Inc.;  Energy  Atlantic,  LLC; 
Questar  Energy  Trading  Company; 
Brennan  Power,  Inc.;  ENMAR 
Corporation;  Preferred  Energy  Services, 
Inc.;  Conoco  Power  Marketing,  Inc.; 
California  Polar  Power  Brokers,  LLC; 
Brooklyn  Navy  Yard  Cogeneration,  L.P. 

[Docket  Nos.  ER96-3086-009:  ER98-4381- 
002;  ER96-404-014;  ER97-1630-003;  ER99- 
254-002:  ER96-2141-011:  ER95-1441-017; 
ER98-701-002:  ER97-886-005] 

Take  notice  that  on  April  26,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
wrww.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 
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6.  Amemcaii  Energy  Trading,  Inc. 

[Docket  lilo.  ER97-360-0101 

Talce  iiotice  that  on  April  23,  1999, 
the  above-mentioned  power  marketer 
filed  a  cjuarterly  report  with  the 
Conuniasion  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  oi  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
dovraloiding  (call  202-208-2222  for 
assistance). 

7.  ProLiance  Energy,  LLC  and  Atlanta 
Gas  Ligit  Services,  Inc. 


[Docket 
007) 

Take 
the  abo 
filed  qu 
Commis; 


los.  ER97-420-009  and  ER97-542- 


oUce  that  on  April  28,  1999, 
mentioned  power  marketers 
erly  reports  with  the 
ion  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  aie  available  for  public 
inspection  and  copying  in  the  Public 
Referenoe  Room  or  on  the  web  at 
www.feic.fed.us/online/rims.htm  for 
viewing  md  downloading  (call  202- 
208-222  2  for  assistance). 

8.  Sempi  a  Energy  Trading  Corp. 

[Docket  N  D.  ER99-1473-000) 

Take  rotice  that  on  April  26,  1999, 
Sempra  Energy  Trading  Corp.  (SET), 
tendered  for  filing  an  amendment  to  its 
filing  of  January  26.  1999.  In  that  filing, 
SET  sought  authorization  to  make  sales 
of  certai^  ancillary  services  in  southern 
Nevada  4nd  Arizona  at  market-based 
rates. 

ComwlBnt  date:  May  14,  1999,  in 
accordac  ce  with  Standard  Paragraph  E 
at  the  en  i  of  this  notice. 

9.  Caroli  la  Power  &  Light  Company 

Nd 


[Docket 

Take 
Carolina 
amendec 
docket 

Copies 
the  Nortl 
and  the 
Conmiisi 


ER99-1871-0001 
nJDtice  that  on  April  22,  1999, 
Power  &  Light  Company 
the  original  filing  made  in  this 
February  18,  1999. 
of  the  filing  were  served  upon 
Carolina  Utilities  Commission 
$outh  Carolina  Public  Service 


dan[:e 


accor 
at  the  em 


[Docket  N^ 

Take 
New 
Cheyenni  $ 
Company 
Colorado , 
Service 
Corapan 
Service 


on. 


Comment  date:  May  12,  1999,  in 

with  Standard  Paragraph  E 
of  this  notice. 


10.  New  pentury  Services,  Inc. 

ER99-2582-O00J 
nbtice  that  on  April  23,  1999, 
Cen  !iuy  Services,  Inc.,  on  behalf  of 
Light,  Fuel  and  Power 
Public  Service  Company  of 
and  Southwestern  Public 
C|ompany  (collectively 

),  tendered  for  filing  a 
Agreement  under  their  Joint 


Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Statoil  Energy  Trading, 
Inc. 

The  Companies  request  that  the 
Agreement  be  made  effective  on  March 
29,  1999. 

Comment  date:  May  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  Company  of 
New  York,  Inc.  and  Deimarva  Power  & 
Light  Company 

[Docket  Nos.  ER99-2585-000  and  ER99- 
2588-000] 

Take  notice  that  on  April  23,  1999  the 
above-mentioned  public  utilities  filed 
their  quarterly  transaction  report  for  the 
first  quarter  ending  March  31,  1999. 

Comment  date:  May  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Electric  Company 
and  Cambridge  Electric  Light  Company 

[Docket  No.  ER99-2589-0001 

Take  notice  that  on  April  26,  1999, 
Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
(collectively  referred  to  as  the 
Companies),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Conmiission 
executed  Service  Agreements  between 
the  Companies  and  the  following 
Market-Based  Power  Sales  Customers 
(collectively  referred  to  herein  as  the 
Customers): 

Select  Energy,  Inc.  and  Sithe  Power 
Marketing,  Inc. 

These  Service  Agreements  specify 
that  the  Customer  has  signed  on  to  and 
has  agreed  to  the  terms  and  conditions 
of  the  Companies'  Market-Based  Power 
Sales  Tariffs  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Voliune  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  9). 
These  Tariffs,  accepted  by  the  FERC  on 
February  27,  1997,  and  which  have  an 
effective  date  of  February  28,  1997,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled  short- 
term  transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement. 

Comment  date:  May  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Tampa  Electric  Company 

[Docket  No.  ER99-2592-000) 

Take  notice  that  on  April  26,  1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an  updated 
weekly  capacity  charge  for  short  term 
power  service  provided  under  its 
interchange  service  contract  with 
Alabama  Power  Company,  Georgia 
Power  Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively,  Southern  Companies). 
Tampa  Electric  also  tendered  for  filing 
updated  caps  on  energy  charges  for 
emergency  assistance  and  short  term 
power  service  under  the  contract. 

Tampa  Electric  requests  that  the 
updated  capacity  charge  and  caps  on 
charges  be  made  effective  as  of  May  1, 
1999,  and  therefore  requests  waiver  of 
the  Commission's  notice  requirement. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon 
Southern  Companies  and  the  Florida 
Public  Service  Commission. 

Comment  date:  May  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Tampa  Electric  Company 

[Docket  No.  ER99-2593-000] 

Take  notice  that  on  April  26,  1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  cost  support 
schedules  showing  an  updated  daily 
capacity  charge  for  its  scheduled/short- 
term  firm  interchange  service  provided 
under  interchange  contracts  with  each 
of  17  other  utilities.  Tampa  Electric  also 
tendered  for  filing  updated  caps  on  the 
charges  for  emergency  and  scheduled/ 
short-term  firm  interchange  transactions 
under  the  same  contracts. 

Tampa  Electric  requests  that  the 
updated  daily  capacity  charge  and  caps 
on  charges  be  made  effective  as  of  May 
1, 1999,  and  therefore  requests  waiver  of 
the  Commission's  notice  requirement. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon  each  of 
the  parties  to  the  affected  interchange 
contracts  with  Tampa  Electric,  as  well 
as  the  Florida  and  Georgia  Public 
Service  Commissions. 

Comment  date:  May  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Tampa  Electric  Company 

[Docket  No.  ER99-2 5 94-000) 

Take  notice  that  on  April  26,  1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  updated 
transmission  service  rates  under  its 
agreements  to  provide  qualifying  facility 
transmission  service  for  Mulberry 
Phosphates,  Inc.  (Mulberry),  Cargill 


Federal  Register/ Vol.  64,  No.  88 /Friday,  May  7,  1999 /Notices 


24645 


Fertilizer,  Inc.  (Cargill),  and  Aubumdale 
Power  Partners,  Limited  Partnership 
(Aubumdale). 

Tampa  Electric  proposes  that  the 
updated  transmission  service  rates  be 
made  effective  as  of  May  1,  1999,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Mulberry,  Cargill,  AuburndeJe,  and 
the  Florida  Public  Service  Commission. 

Comment  date:  May  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Boston  Edison  Company 

[Docket  No.  ER99-2598-0001 

Take  notice  that  on  April  23,  1999, 
Boston  Edison  Company  (BECo), 
tendered  for  filing  an  Interconnection 
Agreement  between  BECo  and  ANP 
Blackstone  Energy  Company  (ANP).  The 
agreement  provides  for  the  payment  for 
the  construction  of  transmission 
facilities  necessary  to  connect  ANP's 
generation  in  Blackstone,  Massachusetts 
to  BECo's  345  kV  Line  No.  336. 

BECo  requests  an  effective  date  of 
June  1,  1999. 

Comment  date:  May  13,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2601-000] 

Take  notice  that  on  April  26,  1999, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  its  affiliates,  The 
Connecticut  Light  and  Power  Compjmy, 
Western  Massachusetts  Electric 
Company,  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Commission's  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
energy  to  Middleton  Municipal  Electric 
Department  (Middleton). 

NUSCO  states  that  a  copy  of  this  filing 
was  mailed  to  Middleton. 

Comment  date:  May  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  LSP-Kendall  Energy.  LLC 

[Docket  No.  ER99-2602-000] 

Take  notice  that  on  April  26,  1999, 
LSP-Kendall  Energy,  LLC  (LSP-Kendall), 
tendered  for  filing  an  initial  rate 
schedule  and  request  for  certain  waivers 
and  authorizations  pursuant  to  section 
35.12  of  the  Regulations  of  the  Federal 
Energy  Regulatory  Commission  (the 
Commission).  The  initial  rate  schedule 
provides  for  the  sale  to  wholesale 
purchasers  of  the  output  of  an  electric 
power  generation  facility  to  be 
developed  by  LSP-Kendall  in  Kendall 
County,  Illinois. 


LSP-Kendall  requests  that  the 
Commission  set  an  effective  date  for  the 
rate  schedule  on  the  date  which  is  sixty 
(60)  days  from  the  date  of  this  filing,  or 
the  date  the  Commission  issues  an  order 
accepting  the  rate  schedule,  whichever 
first  occurs. 

A  copy  of  the  filing  was  served  upon 
the  Illinois  Commerce  Commission. 

Comment  date:  May  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consumers  Energy  Company 

[Docket  No.  ER99-2605-000] 

Take  notice  that  on  April  26.  1999, 
Consumers  Energy  Company 
(Consimiers),  tendered  for  filing  19 
executed  service  agreements  for 
unbundled  wholesale  power  service  at 
cost-based  rates  pursuant  to  Consumers' 
Power  Sales  Tariff  accepted  for  filing  in 
Docket  No.  ER97-964-000.  The  service 
agreements  all  have  effective  dates  of 
April  14, 1999  and  are  with  the 
following  customers: 

1 .  Amoco  Energy  Trading  Corporation 

2.  Cargill-Alliant,  L.L.C. 

3.  Columbia  Power  Marketing 
Corporation 

4.  DTE  Energy  Trading,  Inc. 

5.  Duke  Power 

6.  DukeSolutions,  Inc. 

7.  e  prime.  Inc. 

8.  The  Energy  Authority,  Inc. 

9.  Entergy  Power  Marketing  Corporation 

10.  FirstEnergy  Trading  and  Power 
Marketing  Inc. 

11.  Griffin  Energy  Marketing,  L.L.C. 

12.  Merchant  Energy  Group  of  the 
Americas,  Inc. 

13.  Nor  Am  Energy  Services,  Inc. 

14.  PacifiCorp  Power  Marketing,  Inc. 

15.  Plxun  Street  Energy  Marketing,  Inc. 

16.  SCANA  Energy  Marketing,  Inc. 

17.  Southern  Company  Services,  Inc. 

18.  Tenaska  Power  Services  Co. 

19.  Tennessee  Valley  Authority 
Copies  of  the  filing  have  been  served 

on  the  Michigan  Public  Service 
Commission  and  the  customers  listed 
above. 

Comment  date:  May  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Genessee  Power  Station  L.P.  and 
Grayling  Generating  Station  L.P. 

(Docket  Nos.  ER99-2607-000  and  ER99- 
2608-000] 

Take  notice  that  on  April  26,  1999  the 
above-mentioned  Affiliated  Power 
Producers  filed  quarterly  reports  for  the 
quarter  ending  March  31.  1999. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  FirstEnergy  Operating  Companies 

[Docket  No.  ER99-2609-0001 

Take  notice  that  on  April  26.  1999. 
the  FirstEnergy'  Operating  Companies 
tendered  for  filing  an  application  to 
increase  the  rates  charged  for 
transmission  service  under  the 
FirstEnergy  Open  Access  Tariff.  This 
filing  is  made  pursuant  to  section  205  of 
the  Federal  Power  Act. 

Comment  date:  May  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Western  Kentucky  Energy  Corp.  and 
WKE  Station  Two  Inc. 

Docket  Nos.  ER99-262  7-000  and  ER99- 
2628-000] 

Take  notice  that  on  April  27,  1999, 
the  above-mentioned  Affiliated  Power 
Producers  filed  quarterly  reports  for  the 
quarter  ending  March  31,  1999. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Williams  Generation  Company- 
Hazelton;  Consolidated  Water  Power 
Company;  Potomac  Electric  Power 
Company 

Docket  Nos.  ER99-2629-000:  ER99-2630- 
000;  ER9&-2 590-000] 

Take  notice  that  on  April  27,  1999, 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Comment  date:  May  17,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
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DEPARtMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommisBion 

[Docket  r^.  EG99-94-000,  et  al.] 

Westwo^  Operating  Company,  L.L.C., 
et  al.;  EI(K:tric  Rate  and  Corporate 
Regulation  Filings 

April  27,    999. 

Take  n  otice  that  the  following  filings 
have  bee  i  made  with  the  Commission: 

1.  WestM  ood  Operating  Company, 
L.L.C. 

(Docket  N ).  EG99-94-0001 

Take  natice  that  on  April  26,  1999, 
Westwood  Operating  Company,  L.L.C. 
(Applicait),  139  East  Fourth  Street,  P.O. 
Box  960,  Cincinnati,  Ohio  45201,  filed 
with  the  -^ederal  Energy  Regulatory 
Conimis.-iion  an  amended  application  for 
determination  of  exempt  wholesale 
generatoi  status  pursuant  to  Part  365  of 
the  Comiiission's  Regulations. 

Applic  mt,  a  Delaware  Limited 
Liability  [lompaiiy,  is  a  wholly  owned 
subsidiai  y  of  Cinergy  Capital  &  Trading, 
Inc.,  an  Ii  idiana  Corporation.  Applicant 
will  be  ei  igaged  directly  and  exclusively 
in  the  bu  liness  of  operating  a  30  MW 
waste  coi  1-fired  generating  facility 
located  ii  i  Schuylkill  County, 
Psnnsylv  mia.  Applicant  will  operate 
and  main  tain  the  facility  pursuant  to  an 
agency  re  lationship  with  the  owner  of 
the  eligib  e  facility.  Applicant  further 
states  tha  all  material  facts  set  forth  in 
its  previous  application  for  exempt 
wholesali  f  generator  status  remain  true, 
except  as  amended  by  this  application. 

Commi  nt  date:  May  12,  1999.  in 
accordani  :e  with  Standard  Paragraph  E 
at  the  enc  of  this  notice.  The 
Commiss  on  will  limit  its  consideration 
of  comme  nts  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Energy  Services,  Inc.,  Exact  Power 
Co.,  Inc.,  CMS  Marketing  Services  and 
Trading  Company,  Illinova  Energy 
Partners,  Inc..  Coral  Power,  L.L.C.  and 
Unicom  F  ower  Marketing,  Inc. 

[Docket  Ncs.  ER95-1021-O15  ER97-382-009 
ER96-23.5(  -017  ER94-1475-016  ER96-25- 
015  ER97- 1954-007 1 

Take  m  tice  that  on  April  26.  1999, 
the  above  mentioned  power  marketers 
filed  quai  terly  reports  with  the 
Commiss:  on  in  the  above-mentioned 


proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/  online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

3.  Montaup  Electric  Company 

[Docket  No.  ER99-1 663-000] 

Take  notice  that  on  April  21.  1999, 
Montaup  Electric  Company  (Montaup), 
tendered  for  filing  a  corrected 
amendment  to  its  April  15,  1999,  filing 
in  the  above-referenced  docket. 

Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER99-2556-000] 

Take  notice  that  on  April  21,  1999, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35,  a 
service  agreement  (the  Service 
Agreement)  under  which  NYSEG  may 
provide  capacity  and/ or  energy  to 
Enserch  Energy  Services  (New  York), 
Inc.  (Enserch  NY)  in  accordance  with 
NYSEG's  FERC  Electric  Tariff,  Original 
Volume  No.  3. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreement  with  Enserch  NY  becomes 
effective  as  of  April  12,  1999. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Enserch  NY. 

Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER99-2557-O00] 

Take  notice  that  on  April  21,  1999. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Long  Term  Firm 
Point-to-Point  Transmission  Service 
with  PECO  Energy  Company  under  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14,  1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  Long  Term 
Firm  Point-to-Point  Transmission 
Service  to  the  Transmission  Customer 
under  the  rates,  terms  and  conditions  of 
the  Open  Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  June  1,  1999. 

Copies  of  the  filing  were  served  upon 
PECO  Energy  Company,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 


Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER99-2558-000] 

Take  notice  that  on  April  21,  1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
Amendment  to  the  Service  Agreement 
for  Network  Integration  Transmission 
Service  and  an  Amendment  to  the 
Network  Operating  Agreement  between 
Virginia  Power  cmd  the  towns  of 
Stantonsburgh.  Black  Creek  and 
Lucama,  North  Carolina.  Under  the 
tendered  Amended  Agreements, 
Virginia  Power's  Wholesale  Power 
Group  will  be  substituted  for  the  towns 
of  Stantonsburgh,  Black  Creek  and 
Lucama  as  the  transmission  customer 
while  all  other  provisions  of  the  filed 
agreements  remain  in  effect. 

Virginia  Power  requests  an  effective 
date  of  August  1,  1998. 

Copies  of  the  filing  were  served  upon 
The  Wholesale  Power  Group,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-2559-000] 

Take  notice  that  on  April  21,  1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  51  to  add  Duke  Power 
to  Allegheny  Power's  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER96-58-000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  April  20,  1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER99-2560-0001 

Take  notice  that  on  April  21,  1999, 
Northern  Indiana  PubHc  Service 
Company  (Northern  Indiana),  tendered 
for  filing  a  Service  Agreement  pursuant 
to  its  Power  Sales  Tariff  with  Minnesota 
Power,  Inc.,  (MP). 

Northern  Indiana  has  requested  an 
effective  date  of  April  19,  1999. 

Copies  of  this  filing  have  been  sent  to 
MP,  to  the  Indiana  Utility  Regulatory 
Commission,  and  to  the  Indiana  Office 
of  Utility  Consumer  Counselor. 

Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Dayton  Power  and  Light  Company 

[Docket  No.  ER9»-2561-000l 

Take  notice  that  on  April  21. 1999, 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  NorAm  Energy 
Services,  Inc.,  as  a  customer  under  the 
terms  of  Dayton's  Market-Based  Sales 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
NorAm  Energy  Services,  Inc.,  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-2583-0001 

Take  notice  that  on  April  21,  1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Perui  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  50  to  add  PECO  Energy 
Company — Power  Team  to  Allegheny 
Power's  Open  Access  Transmission 
Service  Tariff  which  has  been  accepted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission. 

"The  proposed  effective  date  under  the 
Service  Agreement  is  April  20,  1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Conunission. 


Comment  date:  May  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Geysers  Power  Company  LLC 

[Docket  No.  QF95-61-002] 

Take  notice  that  on  April  21,  1999, 
Geysers  Power  Company,  LLC,  50  West 
San  Fernando  Street,  San  Jose, 
California  95113  (Geysers  Power), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  is  a  63  MW  geothermal 
small  power  production  facility  located 
in  The  Geysers  area  of  Sonoma  County, 
California,  and  known  as  Calpine 
Geothermal  Unit  9/10  (Facility).  The 
Facility  is  being  acquired  by  Geysers 
Power  from  Pacific  Gas  &  Electric 
Company  (PG&E).  Geysers  Power  states 
that  the  purpose  of  this  Application  is 
to  reflect  proposed  changes  in  the 
ownership  of  the  Facility  and  to  confirm 
the  status  of  the  Facility  as  a  qualifying 
small  power  production  facility  and  an 
eligible  facility  under  the  Solar,  Wind, 
Waste  And  Geothermal  Power 
Production  Incentives  Act  of  1990. 

The  Facility  is  interconnected  with 
PG&E.  Geysers  Power  expects  to  sell 
power  into  the  deregulated  California 
electricity  market.  Standby,  back-up 
and/or  interruptible  power  will  be 
purchased  from  PG&E. 

Comment  date:  May  21,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 

202-208-222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-11465  Filed  5-6-99;  8:45  am] 

BILLING  CODE  6717-^)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6337-7] 

Air  Pollution  Control;  Proposed  Action 
on  Clean  Air  Act  Grant  to  the  Santa 
Barbara  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  proposed  determination 
with  request  for  comments  and  notice  of 
opportunity  for  public  hearing. 

summary:  The  U.S.  EPA  has  made  a 
proposed  determination  under  section 
105(c)  of  the  Clean  Air  Act  (CAA)  that 
a  reduction  in  expenditures  of  non- 
Federal  funds  for  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(SBAP'CD,  or  "District")  in  Santa 
Barbara,  California  is  the  result  of  a  non- 
selective reduction  in  expenditiu^s. 
This  determination,  when  final,  will 
permit  the  SBAPCD  to  be  awarded 
financial  assistance  for  FY-99  by  EPA. 
under  section  105(c)  of  the  CAA. 
DATES:  Comments  and/or  requests  for  a 
public  hearing  must  be  received  by  EPA 
at  the  address  stated  below  by  June  7, 
1999. 

ADDRESSES:  All  comments  and/or 
requests  for  a  public  hearing  should  be 
mailed  to:  Sara  Bartholomew,  Grants 
and  Program  Integration  Office  (AIR-8), 
Air  Division,  U.S.  EPA  Region  9.  75 
Hawthorne  Street.  San  Francisco, 
California  94105-3901;  FAX  (415)  744- 
1076. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Bartholomew,  Grants  and  Program 
Integration  Office  (AIR-8).  Air  Division, 
U.S.  EPA  Region  9.  75  Hawthorne 
Street,  San  Francisco,  California  94105- 
3901  at  (415) 744-1250. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  105  of  the  CAA. 
EPA  provides  financial  assistance 
(grants)  to  the  SBAPCD  to  aid  in  the 
operation  of  its  air  pollution  control 
programs.  In  FY-98,  EPA  awarded  the 
SBAPCD  $422,000,  which  represented 
approximately  10%  of  the  District's 
budget. 

Section  105(c)(1)  of  the  CAA,  42 
U.S.C.  7405(c)(1),  provides  that  "[njo 
agency  shall  receive  any  grant  under 
this  section  during  any  fiscal  year  when 
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its  expen  ditiires  of  non-Federal  funds 
for  recur  ent  expenditures  for  air 
pollutioi  control  programs  will  be  less 
than  its  e  xpenditures  were  for  such 
program!  during  the  preceding  fiscal 
year.  In  c  rder  for  [EPA]  to  award  grants 
under  th  s  section  in  a  timely  manner 
each  fisc  il  year,  [EPA]  shall  compare  an 
agency's  Drospective  expenditure  level 
to  that  of  its  second  preceding  year." 
EPA  may  still  award  financial  assistance 
to  an  age  icy  not  meeting  this 
requirement,  however,  if  EPA,  "after 
notice  and  opportunity  for  public 
hearing,  determines  that  a  reduction  in 
expendit  ires  is  attributable  to  a  non- 
selective reduction  in  the  expenditures 
in  the  pr(  grams  of  all  Executive  branch 
agencies  )f  the  applicable  unit  of 
Government."  CAA  section  105(c)(2). 
These  sta  tutory  requirements  are 
repeated  n  EPA's  implementing 
regulations  at  40  CFR  35.210(a). 

In  its  Fif-gg  section  105  application, 
SBAPCD  arojected  expenditures  of  non- 
Federal  fi  nds  for  recurrent  expenditures 
(or  its  ma  intenance  of  effort  (MOE))  of 
$3,285,9^8.  This  amount  represents  a 
shortfall  (if  $133,552  from  the  actual 
FY-98  M  DE  of  $3,419,540.  In  order  for 
the  Distri  :t  to  be  eligible  to  be  awarded 
its  FY-99  grant,  EPA  must  make  a 
determini  ition  imder  §  105(c)(2). 

The  SB  \PCD  is  a  single-purpose 
agency  w  lose  primary  source  of  funding 
is  permit  Fee  revenue.  Fees  associated 
with  perr  lits  issued  by  the  SBAPCD  go 
directly  ti » the  district  to  fund  its 
operation  5.  It  is  the  "xmit  of 
Govemmsnt"  for  section  105(c)(2) 
purposes.  The  SBAPCD  submitted 
documen  ation  to  EPA  which  shows 
that  air  p<  rmit  fee  revenues  have 
continuec  to  decrease  due  to  emission 
reduction  3  from  permitted  sources  and 
a  decline  in  oil  and  gas  activity.  As  a 
result,  th(  SBAPCD's  overall  budget  and 
its  MOE  c  ecreased.  The  SBAPCD  also 
submittec  documentation  to  EPA  which 
shows  the  t  the  District  lost  12.75  staff 
positions  since  FY97.  These  reductions 
in  fees  an  i  staff  have  been  non-selective 
in  that  all  programs  within  SBAPCD 
have  been  impacted. 

In  summary,  the  SBAPCD's  MOE 
reduction  >  resulted  from  budget  cuts 
stemming  from  a  loss  of  fee  revenues 
due  to  cir  :umstances  beyond  the 
District's  i  ;ontrol.  EPA  proposes  to 
determim  that  the  SBAPCD's  lower  FY- 
99  MOE  1(  fvel  meets  the  section 
105(c)(2)  criteria  as  resulting  from  a 
non-selec  ive  reduction  of  expenditures. 
Pursuant  o  40  CFR  35.210,  this 
determine  tion  will  allow  the  SBAPCD  to 
be  awarded  Financial  assistance  for  FY- 
99. 

This  do  :ument  constitutes  a  request 
for  public  comment  and  an  opportunity 


for  public  hearing  as  required  by  the 
Clean  Air  Act.  All  written  comments 
received  by  June  7,  1999  on  this 
proposal  will  be  considered.  EPA  will 
conduct  a  public  hearing  on  this 
proposal  only  if  a  written  request  for 
such  is  received  by  EPA  at  the  address 
above  by  June  7,  1999. 

If  no  written  request  for  a  hearing  is 
received,  EPA  will  proceed  to  the  final 
determination.  While  notice  of  the  final 
determination  will  not  be  published  in 
the  Federal  Register,  copies  of  the 
determination  can  be  obtained  by 
sending  a  written  request  to  Sara 
Bartholomew  at  the  above  address. 

Dated:  April  23.  1999. 
David  P.  Howekamp, 
Director.  Air  Division,  Region  9. 
[FR  Doc,  99-11563  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6242-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  12,  1999  Through  April 
16,  1999  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  9,  1999  (64  FR  17362). 

Draft  EISs 

ERP  No.  D-DOA-F36162-MN,  Rating 
EC2,  Snake  River  Watershed  Plan, 
Watershed  Protection  and  Flood 
Prevention,  NPDES  Permit  and  COE 
section  404  Permit,  Marshall 
Permington  and  Polk  Counties,  MN. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
alternatives,  characterization  of  the 
affected  environment,  impacts  to 
wetlands  and  waters  of  the  United 
States,  and  mitigation.  EPA  requested 
that  those  issues  be  addressed  in  the 
final  document. 

ERP  No.  r)-USA-Gll036-AR,  Rating 
EC2,  Fort  Chaffee  Disposal  and  Reuse, 
Implementation,  Ozark  Moimtains, 
Sebastian,  Crawford,  Franklin,  Smith, 
Barling  and  Greenwood  Counties,  AR. 

Summary:  EPA  had  environmental 
concerns  regarding  potential  wetland, 


and  landfill  expansion  impact.  EPA 
requested  that  the  final  document 
provide  additional  information  on  these 
issues. 

ERP  No.  DA-NOA-K91007-00,  Rating 
EC2,  Pacific  Coast  Salmon  Plan  (1997) 
for  Amendment  14,  Fishery 
Management  Plan,  Comprehensive 
Updating,  Exclusive  Economic  Zone 
(FEZ),  Off  the  Coasts  of  WA,  OR  and 
CA. 

Summary:  EPA  requested  addition 
information  on  hook-and  release 
mortality  assumptions, 
misidentification  of  harvestable  fish  and 
modelling  limits. 

Final  EISs 

ERP  No.  F-COE-K01008-CA,  Santa 
Maria  and  Sisquoc  Rivers  Specific  Plan,- 
Mining  and  Reclamantion  Plans, 
(MRPs),  Coast  Rock  Site  and  S.P. 
Milling  Site,  Conditional  Use  Permits, 
Approval  of  Reclamantion  Plans,  and 
Section  404  Permits,  Santa  Barbara  and 
San  Luis  Obispo  County,  CA. 

Summary:  The  FEIS  satisfactorily 
addressed  EPA's  previous  objections. 
EPA  requested  that  the  mitigation 
measures  described  in  the  FEIS  be 
included  in  the  Corps'  Record  of 
Decision  and  as  permit  conditions  in  the 
Clean  Water  Act  Section  404  permits  for 
the  proposed  mining  activities. 

ERP  No.  F-SFW-K65115-CA, 
Headwaters  Forest  Acquisition  and  the 
Palco  Sustained  Yield  Plan  and  Habitat 
Conservation  Plan,  Implementation, 
Humboldt,  Del  Norte  and  Mendocino 
Counties,  CA. 

Summary:  EPA  supports  the  proposed 
HCP,  EPA  remains  concerned  with  the 
ability  of  the  lead  agencies  to  fully 
implement  all  commitments  and  with 
the  precedent  of  permitting  timber 
harvest  at  a  level  that  exceeds  growth 
for  the  first  two  decades.  Since  these 
watersheds  are  afready  over  the 
cumulative  effects  threshold,  EPA 
recommended  reduced  harvest  levels  or 
limitations  on  clearcutting. 

ERP  No.  FC-NOA-L64015-AK, 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and 
Groundfish  of  the  Gulf  of  Alaska, 
Implementation  of  Groundfish  Total 
Allowable  Catch  Specifications  and 
Prohibited  Species  Catch  Limits  Under   . 
the  Authority  of  the  Fishery 
Management  Plans,  AK. 

Summary:  EPA  believes  that  NMFS 
was  generally  responsive  to  EPA's 
concerns  at  the  DEIS  stage.  However, 
EPA  continue  to  be  concerned  with  the 
reinge  of  alternatives  related  to  the 
"Total  Allowable  Catch"  and  the  depth 
of  discussion  on  impacts  to  Sensitive 
Species  and  Native  Subsistence  need. 
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ERP  No.  FS-NOA-A91054-00, 
Atlantic,  Gulf  and  Caribean  Exclusive 
Economic  Zones  (EEZ)  Billfish  Fishery 
Management  Plan,  White  and  Blue 
Marlin,  Sailfish,  and  the  Longbill 
Spearfish,  Implemetation. 

Summary:  EPA  had  not  objections  to 
the  proposed  regulations. 

Dated:  May  4,  1999. 
William  A.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  99-11558  Filed  05-06-99;  8:45  am] 

BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6242-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency;  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  April  26,  1999  Through  April  30, 
1999 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  990144,  FINAL  EIS,  AFS,  FL, 
Florida  National  Forests,  Revised 
Land  and  Resource  Mcmagement  Plan, 
Implementation,  Apalachicola, 
Choctowhatchee,  Ocala  and  Osceola 
National  Forests,  Several  Counties, 
FL,  Due:  June  07,  1999,  Contact: 
Marsha  Kearney  (850)  942-9300. 

EIS  No.  990145,  DRAFT  EIS,  AFS,  UT, 
South  Manti  Timber  Salvage,  To 
address  Ecological  and  Economic 
Values  affected  by  Spruce  Beetle 
Activity  in  the  South  Manti  Project, 
Manti-La  National  Forest,  Ferron- 
Price  and  Sanpeter  Ranger  Districts, 
Sanpete  and  Sevier  Counties,  UT, 
Due:  June  21,  1999,  Contact:  Don 
Fullmer  (435)  637-2817. 

EIS  No.  990146,  DRAFT  EIS,  FHW,  NV, 
US-95  Improvements,  Along 
Summerlin  Parkway  to  the  Local  and 
Arterial  Road  Network  in  the 
Northwest  Region  of  Las  Vegas, 
Construction  and  Operation,  Clark 
Coimty,  NV,  Due:  July  09,  1999, 
Contact:  Daryl  James  (775)  888-7013. 

EIS  No.  990147,  DRAFT  EIS,  SFW,  WA, 
Little  Pend  Oreille  National  Wildlife 
Refuge,  Implementation, 
Comprehensive  Conservation  Plan, 
Stevens  and  Pend  Oreille  Counties, 
WA,  Due:  June  30,  1999,  Contact: 
Mike  Marxen  (503)  590-6596. 

Amended  Notices 

EIS  No.  990071,  DRAFT  EIS,  FHW,  CT, 
CT  82/85/11  Corridor  Transportation 


Improvements,  Funding  and  COE 
Section  404  Permit,  In  the  Towns  of 
Salem,  Montville,  East  Lyme  and 
Waterford,  CT,  Due:  May  21,  1999, 
Contact:  Donald  J.  West  (860)  659- 
6703. 

Published  FR  03-19-99— Review  Period 
extended. 

EIS  No.  990075,  FINAL  EIS,  COE,  TX, 
Dallas  Floodway  Extension, 
Implementation,  Trinity  River  Basin, 
Flood  Damage  Reduction  and 
Environmental  Restoration,  Dallas 
County,  TX,  Due:  May  19,  1999, 
Contact:  Gene  T.  Rice,  Jr.  (817)  978- 
2110. 

Published  FR— 12-04-98— Review 
Period  Extended. 

EIS  No.  990101,  DRAFT  EIS,  COE,  IL, 
WI,  Upper  Des  Plaines  River  Flood 
Damage  Reduction  Project, 
Recommended  Plan  to  Construction 
of  a  Lateral  Storage  Area,  National 
Economic  Development  (NED),  Lake 
County,  IL  and  Kenosha  and  Racine 
Counties,  WI,  Due:  June  04, 1999, 
Contact:  Keith  Ryder  (312)  353-6400. 

Published  FR  04-09-99  Review  Period 
Extended. 

EIS  No.  990115,  DRAFT  EIS.  SFW,  WI, 
Kamer  Blue  Butterfly  Habitat 
Conservation  Plan  State-wide, 
Application  for  an  Incidental  Take 
Permit,  several  counties,  WI,  Due: 
June  15,  1999,  Contact:  Lisa  Mandell 
(612) 713-5343. 

Published  FR-04-16-99  Due  Date 
Correction. 

Dated:  May  4,  1999. 
William  D.  Dickerson, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  99-11557  Filed  05-06-99;  8:45  am) 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6337-6] 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  Annual  meeting  of  the 
Ozone  Transport  Commission  to  be  held 
on  June  16,  1999. 

This  meeting  is  for  the  Ozone 
Transport  Commission  to  deal  with 
appropriate  matters  within  the  transport 
region,  as  provided  for  under  the  Clean 
Air  Act  Amendments  of  1990.  This 
meeting  is  not  subject  to  the  provisions 


of  the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended. 
DATES:  The  meeting  will  be  held  on  Jime 
16,  1999  from  9:00  a.m.  to  3:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at: 
The  Gideon  Putnam  Hotel  and 
Conference  Center,  24  Gideon  Putnam 
Road,  Saratoga  Springs,  NY  12866,  (518) 
584-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 
EPA:  Susan  Studlien,  U.S. 
Environmental  Protection  Agency — 
Region  I,  John  F.  Kennedy  Federal 
Building,  Boston,  MA  02203.  (617)  918- 
1510. 

FOR  DOCUMENTS  AND  PRESS  INQUIRIES 
CONTACT:  Stephanie  A.  Cooper.  Ozone 
Transport  Commission.  444  North 
Capitol  Street.  N.W..  Suite  638, 
Washington,  DC  20001.  (202)  508-3840. 
e-mail:  ozone@sso.org,  website:  http:// 
www.sso.org/otc. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
Section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  ozone 
transport  region  comprised  of  the  States 
of  Connecticut,  Delaware,  Maine, 
Maryland.  Massachusetts.  New 
Hampshire.  New  Jersey.  New  York. 
Pennsylvania.  Rhode  Island.  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7.  1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
ground  level  oxone  formation,  transport, 
and  control  within  the  transport  region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  June  16,  1999.  The  meeting  will 
be  held  at  the  address  noted  earlier  in 
this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  the  Ozone  Transport 
Commission  are  not  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  This  meeting  will  be 
open  to  the  public  as  space  permits. 
TYPE  OF  MEETING:  Open. 
AGENDA:  Copies  of  the  final  agenda  will 
be  available  from  Stephanie  Cooper  of 
the  OTC  office  (202)  508-3840  (by  e- 
mail:  ozone@sso.org  or  via  our  website 
at  http://www.sso.org/otc)  on 
Wednesday,  June  9,  1999.  The  purpose 
of  this  meeting  is  to  review  air  quality 
needs  within  the  Northeast  and  Mid- 
Atlantic  States,  including  reduction  of 
motor  vehicle  and  stationary  source  air 
pollution.  The  OTC  is  also  expected  to 
address  issues  related  to  the  transport  of 
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its  region,  including  actions 
inder  sections  110  of  the  Clean 
to  evaluate  the  potential  for 
'  emission  reductions  through 
mo|or  vehicle  emission  standards, 
scuss  market-based  programs  to 
"utants  that  cause  ozone. 


polh 


Dated:  April  30,  1999. 
|ohn  DeV  liars 

Regional 
(FR  Doc 


.  Kdministrator.  Region  I. 
•9-11564  Filed  5-6-99;  8:45  am] 


BILUNG  cope  SS60-S0-P 


FEDERAL  EMERGENCY 
MANAGiMENT  AGENCY 

IFEMA-3^39-EM] 

Florida;  Amendment  No.  1  to  Notice  of 
an  Emer^ncy  Declaration 


AGENCY 

Managen 

ACTION:  ^  otice 


•"ederal  Emergency 
ent  Agency  (FEMA). 


SUMMARY  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Florida, 
(FEMA-ai39-EM).  dated  April  27, 
1999,  anc  related  determinations. 

EFFECTIVE  date:  April  28.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dde,  Response  and  Recovery 
Directoral  e,  Federal  Emergency 
Managem  snt  Agency,  Washington,  DC 
20472.(2112)646-3772. 

SUPPLEMEKTARY  INFORMATION:  The  notice 
of  an  emel-gency  for  the  State  of  Florida 
is  hereby  imended  to  include  the 
following  area  among  those  areas 
determine  d  to  have  been  adversely 
affected  b  /  the  catastrophe  declared  an 
emergenc  '  by  the  President  in  his 
declaratio  a  of  April  27,  1999: 

Martin  C  )unty 
for  requirec 
as  authorized 
Act. 
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for  appropriate  assistance 
emergency  protective  measures 
■  under  Title  V  of  the  Stafford 


ng  Catalog  of  Federal  Domestic 
lumbers  (CFDA)  are  to  be  used 
and  drawing  funds:  83.537. 
Disaster  Loans;  83.538.  Cora 
Program;  83.539.  Crisis 
83.540.  Disaster  Legal  Services 
.541.  Disaster  Unemployment 
DUA);  83.542.  Fire  Suppression 
83.543,  Individual  and  Family 
Program;  83.544,  Public 
irants;  83.545.  Di.saster  Housing 
.548,  Hazard  Mitigation  Grant 


'.  Zensinger, 

Services  Division  Director,  Response 
Directorate. 
11530  Filed  5-6-99;  8:45  am] 

BUJJNG  COO^  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1271-DR] 

Georgia;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1271-DR),  dated  April 
20,  1999,  and  related  determinations. 
EFFECTIVE  DATE:  April  26,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  20,  1999: 

Candler  County  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-11528  Filed  5-6-99;  8:45  am] 

BILUNQ  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Technical  Mapping 
Advisory  Council 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  §  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  1,  the  Federal  Emergency 
Management  Agency  gives  notice  that 
the  following  meeting  will  be  held: 

Name:  Technical  Mapping  Advisory 
Council. 
Date  of  Meeting:  May  27-28,  1999. 


Place:  Portland  Marriott  Downtown; 
1401  SW  Naito  Parkway;  Portland, 
Oregon. 

Times:  May  27:  9:00  a.m.  to  5:00  p.m.; 
May  28:  9:00  a.m.  to  12  noon. 

Proposed  Agenda: 

1.  Call  to  Order  and  Announcements. 

2.  Action  on  Minutes  of  Previous 
Meeting. 

3.  Review  Revised  Draft  Standards  for 
Base  Maps  and  DFIRM  Products. 

4.  Discuss  Federal/State/Local 
Partnerships  and  Cooperation. 

5.  Discuss  Challenges  of  Unique  Flood 
Hazards. 

6.  Establish  Guidelines  for  Invited 
Guests. 

7.  Discuss  the  Role  of  the  Coimcil's 
Technical  Advisors. 

8.  New  Business. 

9.  Adjournment. 

STATUS:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Buckley,  P.E.,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  421,  Washington,  DC 
20472,  telephone  (202)  646-2756  or  by 
facsimile  at  (202)  646-4596. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  with 
limited  seating  available  on  a  first-come, 
first-served  basis.  Members  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  Sally  Magee, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  room  444, 
Washington,  DC  20472,  telephone  (202) 
646-8242  or  by  facsimile  at  (202)  646- 
4596  on  or  before  May  14, 1999. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  upon 
request  30  days  after  they  have  been 
approved  by  the  next  Technical 
Mapping  Advisory  Council  meeting. 

Dated:  April  29, 1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-11531  Filed  05-06-99;  8:45  am] 

BILUNG  CODE  6718-04-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

SUMMARY 

Background.  Notice  is  hereby  given  of 
the  final  approval  of  a  proposed 
information  collection  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  0MB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board-approved 
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collections  of  infonnation  are 
incorporated  into  the  official  0MB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
0MB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  0MB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section — Mary 
M.  West — Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829) 
0MB  Desk  Officer— Alexander  T. 
Hunt — Office  of  hiformation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208,  Washington,  DC  20503  (202- 
395-7860) 

Final  approval  under  0MB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
report: 

1 .  Report  title:  The  Ongoing  Intermittent 
Survey  of  Households 
Agency  form  number.  FR  3016 
OMB  Control  number.  7100-0150 
Effective  Date:  [Insert  date  30  days 
from  publication  in  Federal  Register] 
Frequency,  on  occasion 
Reporters:  households  and 
individuals 

Annual  reporting  hours:  405  burden 
hours 

Estimated  average  hours  per  response: 
4.2  minutes 

Number  of  respondents:  500 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225a,  263,  aiid  15  U.S.C.  1691b) 
and  is  given  confidential  treatment  (  5 
U.S.C.  552(b)(6)). 

Abstract:  The  Federal  Reserve  uses 
this  volimtary  telephone  siuvey  to 
obtain  household-based  information 
specifically  tailored  to  the  Federal 
Reserve's  policy,  regulatory,  and 
operational  responsibilities,  and  the 
survey  is  necessary  to  provide 
information  on  developing  events  in  the 
financial  markets.  Intermittently,  on 
request,  the  University  of  Michigan's 
Survey  Research  Center  includes  survey 
questions  on  behalf  of  the  Federal 
Reserve  in  an  addendum  to  their  regular 
monthly  Survey  of  Consumer  Attitudes 
and  Expectations.  The  frequency  and 
content  of  the  questions  depends  on 
changing  economic,  regulatory, 


legislative,  and  consiuner 
developments. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  3, 1999. 

Jennifer  ].  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  99-11489  Filed  5-6-99;  8:45AMJ 

Billing  Code  6210-01 -F 

FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting.on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to.  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  21, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Stoinoff  Investments,  L.P., 
Hiawassee,  Georgia,  and  James  M. 
Stoinoff  and  Elizabeth  S.  Stoinoff,  as 
general  partners,  both  of  Hiawassee, 
Georgia;  to  retain  voting  shares  of 
Chatuge  Bank  Shares,  Inc.,  Hiawassee, 
Georgia,  and  thereby  indirectly  retain 
voting  shares  of  Bank  of  Hiawassee, 
Hiawassee,  Georgia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  4J1 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Scherrie  Viola  Giamanco,  Mt. 
Vernon,  Illinois;  to  retain  voting  shares 
of  First  Nokomis  Bancorp,  Inc., 
Nokomis,  Illinois,  and  thereby 
indirectly  retain  voting  shares  of  Ayars 
State  bank,  Moweaqua,  Illinois,  and 
First  National  Bank  of  Nokomis, 
Nokomis,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  3,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-11452  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or . 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  1,  1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  AUanta,  Georgia 
30303-2713: 

1.  BancTenn  Corp.,  Kingsport, 
Tennessee;  to  acquire  up  to  8.75  percent 
of  the  voting  shares  of  Independence 
Bank,  Kemersville,  North  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  3.  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  99-11451  Filed  5-&-9;  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
May  12. 1999. 
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PLACE:  i^arriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  N.W..  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTER!  I  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 

reassigr  ments,  and  salary  actions) 
involvii  ig  individual  Federal  Reserve 
System  employees. 

2.  An  I  matters  carried  forward  from  a 
previou  >ly  announced  meeting. 

CONTAC   PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox,  Assistant  to  the  Board; 
202^5;  -3204. 

SUPPLEI  ENTARY  INFORMATION:  You  may 
call  202  -452-3206  beginning  at 
approxi  nately  5  p.m.  two  business  days 
before  tJ  le  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
schedul  ;d  for  the  meeting;  or  you  may 
contact  he  Board's  Web  site  at  http:// 
www.fe  ieralreserve.gov  for  an 
electron  ic  announcement  that  not  only 
lists  apf  lications,  but  also  indicates 
procedu  ral  and  other  information  about 
the  mee  ing. 

Dated:  Vlay  5,  1999. 
Robert  di  V.  Frierson, 

Associatt  Secretary  of  the  Board. 

[FR  Doc.  99-11679  Filed  5-5-99;  11:54  am] 

BILLING  CC  OE  6210-01-P 


FEDERi  iL  TRADE  COMMISSION 

[File  No.  )723149] 

LS  Ente  prises,  LLC  et  al.;  Analysis  To 
Aid  Public  Comment 


AGENCY: 
ACTION 


Federal  Trade  Commission, 
'roposed  consent  agreement. 


SUMMARY ':  The  consent  agreement  in  this 
matter  s(  sttles  alleged  violations  of 
federal  1  iw  prohibiting  unfair  or 
deceptiv  e  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describe  >  both  the  allegations  in  the 
draft  cor  iplaint  that  accompanies  the 
consent  jgreement  and  the  terms  of  the 
consent  jrder — embodied  in  the  consent 
agreeme  It — that  would  settle  these 
allegations. 

DATES:  C  omments  must  be  received  on 
or  befon  July  6.  1999. 
ADDRESSES:  Comments  should  be 
directedjto:  FTC/Office  of  the  Secretary, 
Room  IE  9,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Dugan  a  id  Andrew  Caverly.  Boston 
Regiona  Office,  Federal  Trade 
Commis  lion,  101  Merrimac  Street,  Suite 


810,  Boston,  MA  02114-4719,  {617J 
424-5960. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
April  21,  1999),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/ 
actions97.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NfW,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6){ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  LS  Enterprises,  LLC, 
Internet  Promotions,  LLC,  and  Louis 
Salatto.  The  proposed  respondents 
promoted  and  sold  various  products  and 
services  through  the  Internet  via 
unsolicited  commercial  E-Mail  ("UCE). 
In  particular,  the  proposed  respondents 
promoted  and  sold  UCE  products  and 
services,  whereby  the  proposed 
respondents  offered  to  assist  in  sending 
bulk  UCE  on  behalf  of  other  companies 
or  individuals  who  were  selling 
products  or  services,  and  sold  UCE 
software  and  mailing  lists  so  that  other 
companies  or  individuals  could  send 
their  own  bulk  UCE.  The  proposed 
respondents  also  promoted  and  sold 
various  work-at-home  and  business 
opportimities  via  UCE. 


The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  alleges 
several  unfair  or  deceptive  acts  or 
practices  related  to  the  proposed 
respondents'  promotion  and  sale  of 
various  products  and  services  via  UCE. 
The  complaint  charges  that,  with 
respect  to  the  promotion  and  sale  of 
UCE  products  and  services,  the 
proposed  respondents:  falsely 
represented  that  they  acted  as  an  E-Mail 
Internet  Service  Provider;  falsely 
represented  their  experience  in 
providing  UCE  services;  made  false  and 
unsubstantiated  earnings  claims  for 
purchasers  of  their  UCE  products  and 
services;  and  made  false  and 
unsubstantiated  claims  about  the 
receptivity  of  consimiers  on  their  E-Mail 
recipient  lists  towards  receiving  UCE. 

The  complaint  further  charges  that  the 
proposed  respondents  made  severed 
false  or  unsubstantiated  claims  in  the 
promotion  and  sale  of  various  work-at- 
home  and  business  opportunities  via 
UCE.  The  complaint  charges  that  in  a 
promotion  concerning  setting 
consumers  up  with  jobs  as  "mystery 
shoppers,"  the  proposed  respondents: 
falsely  represented  that  they  acted  as 
contractors  for  major  corporations  to 
hire  consumers  to  work  as  "mystery 
shoppers,"  have  hired  thousands  of 
consumers  to  work  as  "mystery 
shoppers,"  have  actual  job  openings  for 
"mystery  shoppers"  all  over  the 
coimtry,  and  will  give  consumers  as 
many  "mystery  shopper"  assignments 
from  the  proposed  respondents  as  they 
want  or  need;  and  made  false  and 
unsubstantiated  earnings  and  free 
merchandise  claims.  The  complaint  also 
charges  that  in  a  general  work-at-home 
promotion,  the  proposed  respondents: 
falsely  claimed  that  they  have  helped 
thousands  of  consumers  to  find  home- 
based  work;  and  made  false  and 
unsubstantiated  claims  about  earnings, 
when  consumers  can  begin  work,  and 
when  and  for  how  long  they  can  receive 
paychecks.  Finally,  in  a  promotion 
concerning  the  sale  of  reproduction  and 
distribution  rights  for  various  consumer 
manuals,  the  complaint  charges  that  the 
proposed  respondents:  falsely  related 
their  experience  in  selling  consumer 
manuals;  and  made  false  and 
unsubstantiated  earnings  claims 
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associated  with  the  sale  of  these 
manuals. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
proposed  respondents  from  engaging  in 
similar  acts  in  the  future.  Parts  1  and  II 
of  the  proposed  order  apply  to  the 
promotion  of  any  UCE  product  or 
service,  or  any  product  or  service 
concerning  business  opportunities  or 
work-at-home  opportunities.  Part  I 
prohibits  the  proposed  respondents 
from  misrepresenting  in  any  maimer, 
expressly  or  by  implication;  (A)  Their 
ability  to  provide  any  such  product  or 
service;  (B)  their  experience  in 
providing  any  such  product  or  service; 
(C)  that  they  act  as  contractors  for  other 
companies  to  hire  consumers  for  any 
type  of  work;  or  (D)  the  availability  of 
actual  job  openings  or  any  other  type  of 
employment  opportunities,  or  the  level 
of  assistance  provided  by  them  in 
securing  any  job  or  other  type  of 
employment  opportunity.  Part  II 
prohibits  the  proposed  respondents 
from  making  any  claim  about:  (A)  The 
amount  of  earnings,  income,  or  sales 
that  a  prospective  purchaser  could 
reasonably  expect  to  attain;  (B)  the 
amount  of  time  within  which  a 
prospective  purchaser  could  reasonably 
expect  to:  (1)  begin  earning  money;  (2) 
continue  earning  money;  (3)  attain  any 
amount  of  earnings,  income,  or  sales;  or 
(4)  recoup  his  or  her  investment;  (C)  the 
availability  of  free  merchandise;  or  (D) 
the  receptivity  of  persons  on  any  type  of 
mailing  list  towards  receiving 
commercial  solicitations,  unless  the 
representation  is  true  and,  at  the  time  it 
is  made,  the  proposed  respondents 
possess  and  rely  upon  competent  and 
reliable  evidence  that  substantiates  the 
representation. 

Part  III  of  the  proposed  order 
prohibits  misrepresentations  in  UCEs, 
including,  but  not  limited  to, 
misrepresentations  in  the  subject  line  or 
the  text  of  the  UCE.  Part  IV  applies  to 
the  sale  of  any  product  or  service,  and 
prohibits  the  proposed  respondents 
from  making  any  representation,  in  any 
manner,  expressly  or  by  implication, 
about  the  benefits,  performance, 
efficacy,  or  success  rate  of  such  product, 
luiless  such  representation  is  true  and, 
at  the  time  the  representation  is  made, 
the  proposed  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  the 
representation. 

Part  V  of  the  proposed  order  contains 
a  bond  provision  requiring  the  proposed 
respondents  to  post  a  $100,000  bond 
before  advertising,  promoting,  offering 


for  sale,  selling,  or  distributing  any  UCE 
product  or  service  via  any  media,  or  any 
other  product  or  service  via  UCE. 

Part  VI  of  the  proposed  order  contaiift 
record-keeping  requirements  for 
materials  that  demonstrate  the 
compliance  of  the  proposed  respondents 
with  the  proposed  order.  Part  VII 
requires  distribution  of  a  copy  of  the 
consent  decree  to  certain  current  and 
future  persoimel  who  have 
responsibilities  related  to  the  subject 
matter  of  the  order.  Part  VIII  provides 
for  Commission  notification  upon  any 
change  in  the  corporate  respondents 
affecting  compliance  obligations  arising 
under  the  order.  Part  IX  provides  for 
Commission  notification  upon  any 
change  in  the  individual  respondent's 
employment  status.  Part  X  requires  the 
filing  of  compliance  report(s).  Finally, 
Part  XI  provides  for  the  termination  of 
the  order  after  twenty  years  under 
certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  99-11492  Filed  5-6-99;  8:45  am) 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Meeting  of  the  National 
Bioethics  Advisory  Commission 
(NBAC) 

summary:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  National 
Bioethics  Advisory  Commission.  The 
Commission  will  address  religious 
views  on  research  involving  human 
embryonic  stem  cells.  Some 
Commission  members  may  participate 
by  telephone  conference.  The  meeting  is 
open  to  the  public  and  opportunities  for 
statements  by  the  public  will  be 
provided  on  May  7, 1999  from  1:00  pm- 
1:30  pm. 


DatesAimes 


May  7,  1999  8:30 
am-2:30  pm. 


Location 


Riggs  Library,  Healy  Hall, 
Georgetown  University, 
37th  and  O  Streets,  NW 
Washington,  DC  20057. 


on  October  3,  1995  by  Executive  Order 
12975  as  amended.  The  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Council,  its 
Chair,  the  President,  and  other  entities 
on  bioethical  issues  arising  from  the 
research  on  human  biology  and 
behavior,  and  from  the  applications  of 
that  research.  NBAC  is  aware  of  the 
requirement  to  publish  notices  15 
calendar  days  prior  to  a  meeting. 
However,  this  meeting  has  a  short  lead 
time  due  to  it  being  a  special  addition 
to  NBAC's  meeting  schedule. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
contact  Ms.  Patricia  Norris  by 
telephone,  fax  machine,  or  mail  as 
shown  below  and  as  soon  as  possible  at 
least  4  days  before  the  meeting.  The 
Chair  will  reserve  time  for  presentations 
by  persons  requesting  to  speak  and  asks 
that  oral  statements  be  limited  to  five 
minutes.  The  order  of  persons  wanting 
to  make  a  statement  will  be  assigned  in 
the  order  in  which  requests  are 
received.  Individuals  unable  to  make 
oral  presentations  can  mail  or  fax  their 
written  comments  to  the  NBAC  staff 
office  at  least  five  business  days  prior  to 
the  meeting  for  distribution  to  the 
Commission  and  inclusion  in  the  public 
record.  The  Commission  also  accepts 
general  comments  at  its  website  at 
bioethics.gov.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  NBAC 
staff  at  the  address  or  telephone  number 
listed  below  as  soon  as  possible. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Patricia  Norris,  National  Bioethics 
Advisory  Commission,  6100  Executive 
Boulevard,  Suite  5B01.  Rockville, 
Maryland  20892-7508,  telephone  301- 
402-4242,  fax  number  301-480-6900. 

Dated:  April  29,  1999. 
Eric  M.  Meslin, 

Executive  Director,  National  Bioethics 

Advisory  Commission. 

[FR  Doc.  99-11481  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  4160-17-P 


SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disea^  Registry 

[Progriim  Announcement  99083] 

Progriim  To  Build  Capacity  To 
Deve^>p,  Implement,  and  Evaluate 
Healtt^  Education  and  Promotion 
Activities  in  Tribal  Communities; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  avi  dlability  of  fiscal  year  (FY)  1999 
funds  "or  a  cooperative  agreement 
progra  m  to  build  capacity  in  tribal 
comm  inities  to  develop,  implement, 
and  ev  aluate  health  education  and 
health  promotion  activities  in  tribal 
communities.  This  program  addresses 
the  "l^althy  People  2000"  priority 
areas  c  f  educational  and  community- 
based  jrograms,  and  environmental 
health,  This  five-year  cooperative 
agreen  ent  program  is  designed  to  assist 
Amerii  :an  Indian  and  Alaska  Native 
Nation  3  and  consortia  of  Indian  tribes  in 
dealini ;  with  present  and  potential 
enviroi  imental  health  challenges  related 
to  Nati  3nal  Priorities  List  (NPL)  and 
CERCL  A  hazardous  substances  waste 
sites  ai  id  releases  on  or  adjacent  to 
Indian  lands.  Specifically,  cooperative 
agreenient  funds  will  be  used  to  assist 
tribal  a  nd  village  governments  in 
addresi  ;ing  community  health  concerns 
related  to  enviroimiental  toxins.  This 
will  be  accomplished  by  increasing 
tribal  cipacity  to  develop,  implement, 
and  evi  Juate  culturally  relevant  and 
appropriate  environmental  health 
education  and  promotion  activities  for 
American  Indian  and  Alaska  Native 
conmiij  niUes  and  for  the  health 
profess  onals  and  para-professionals 
serving  these  communities. 


B.  Eligible  Applicants 

This 
federal 
consortia 
are  defiped 
9601 
nation. 


(3  3)) 


jrogram  is  directed  only  to 
y-recognized  Indian  tribes  or 
of  Indian  tribes.  Indian  tribes 

in  section  101(36)  (42  U.S.C. 
as  "any  Indian  tribe,  band, 
or  other  organized  group  or 
commuaity,  including  any  Alaska 
Native  /illage  but  not  including  any 
Alaska  'Native  regional  or  village 
corpora  don,  which  is  recognized  as 
eligible  for  the  special  programs  and 
service!  provided  by  the  United  States 
to  India  ns  because  of  their  status  as 
Indians 

C.  Aval  ability  of  Funds 

AppDximately  $170,000  is  available 
in  FY  1999  to  fund  3-4  awards.  The 


average  award  is  anticipated  to  be 
approximately  $50,000.  ranging  from 
$35,000  to  $75,000.  It  is  expected  the 
awards  vdll  begin  on  or  about 
September  30,  1999,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimates  may  change. 

Continuation  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of Funds 

The  funding  awarded  may  be 
expended  for  reasonable  program 
purposes,  such  as  personnel,  travel, 
supplies  and  services,  including 
contractual  services.  ATSDR  funding  is 
generally  not  to  be  used  for  the  purchase 
of  furniture  or  equipment.  Any 
equipment  purchased  will  be  forwarded 
to  ATSDR  at  the  end  of  the  funding 
period.  The  awardees  shall  serve  as  the 
direct  recipients  in  this  grant  program 
and  must  perform  a  substantive  role  in 
carrying  out  project  activities.  They 
cannot  merely  serve  as  a  conduit  for  an 
award  to  another  party  or  provide  funds 
to  an  ineligible  party. 

D.  Program  Requirements 

In  conducting  activities  related  to 
NPL  sites  and  hazardous  substance 
releases  to  achieve  the  purpose  of  the 
program,  the  recipient  shall  be 
responsible  for  conducting  activities 
under  1,  below,  and  ATSDR  will  be 
responsible  for  conducting  activities 
under  2,  below: 

1.  Recipient  Activities 

a.  Conduct  community-based  health 
education  and  promotion  needs 
assessment(s)  and  asset  inventory(ies), 
and  develop  project  period  and  budget 
period  workplans  based  on  these 
identified  needs  and  resources.  Children 
should  be  recognized  as  a  susceptible 
population  of  special  interest  and 
concern. 

b.  Develop  environmental  health 
education  materials  for  American  Indian 
and  Alaska  Native  communities  and  the 
health  professionals  and 
paraprofessionals  serving  them, 
including  materials  in  appropriate 
languages,  literacy  levels,  and  age- 
groups. 

c.  Implement  methods  to  disseminate 
educational  materials  to  American 
Indian  and  Alaska  Native  communities 
and  the  health  professionals  and  para- 
professionals serving  them.  These 
materials  should  also  be  made  available 
to  other  tribes  and  audiences  as  feasible 
and  appropriate. 


d.  Develop  and  implement  health 
education  and  promotion  activities 
related  to  preventing  and  managing 
environmental  health  problems  related 
to  NPL  sites  or  hazardous  substances 
releases  on  or  adjacent  to  tribal  lands. 
These  activities  should  be  designed  to 
improve  the  knowledge  and  skills  of 
community  members  and  health 
professionals  and  paraprofessionals 
concerning  such  topics  as: 

(1)  Health  conditions  possibly  related 
to  hazardous  substances  at  sites, 
including  prevention,  diagnosis,  and 
treatment  of  exposiu-e-related  conditions 
in  adults  and  children; 

(2)  Health  studies  being  done  by 
ATSDR  concerning  acute  or  chronic 
exposiue  of  American  Indian/ Alaska 
Natives  to  hazardous  substances; 

(3)  Chemical-specific  and  site-specific 
information  resources; 

(4)  American  Indian  and  Alaska 
Native  community  risk  communication 
and  outreach; 

(5)  Environmental  health  guidelines 
and  policy,  and  health-based 
environmental  standards. 

e.  Evaluate  the  effectiveness  and 
impact  of  project  activities  and  the 
overall  health  education  and  promotion 
program. 

f.  Attend  and  participate  in  annual 
ATSDR  Partners'  Meetings  held  in 
Atlanta,  Georgia,  or  other  locations, 
including  assisting  in  planning  meeting 
and  presenting  program  activities  and 
evaluation  results. 


2.  ATSDR  Activities 

a.  Assist  in  development  of  a  needs 
assessment  process,  the  identification  of 
education  and  training  needs  of  target 
audiences,  and  the  development  of  work 
plans. 

b.  Assist  in  the  design, 
implementation,  and  evaluation  of 
conununity  environmental  health 
education  materials,  including 
providing  examples  of  materials 
developed  by  other  tribes  under 
cooperative  agreement. 

c.  Provide  assistance  in  the 
dissemination  of  educational  materials 
developed  under  cooperative  agreement 
to  the  attention  of  State,  regional,  or 
national  audiences. 

d.  Assist  in  the  design  and 
implementation  of  community  and 
health  professional  education  and 
promotion  activities  and  training 
activities  for  tribal  staff  and  others 
serving  the  environmental  health  needs 
of  American  Indian  and  Alaska  Native 
communities.  This  assistance  could 
include  providing  current  information 
and  instructional  resources  about  the 
possible  health  effects  related  to 
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exposure  to  hazardous  substances  in  the 
environment. 

e.  Assist  in  development  of  an  overall 
evaluation  plan  to  determine  the 
effectiveness  and  impact  of  the  project 
on  the  knowledge,  skills,  attitudes,  and 
behaviors  of  target  audiences. 

f.  Provide  site-specific  assistance  and 
direction  on  possible  cost  recovery 
activities. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  double-spaced  pages,  excluding 
appendices,  printed  on  one  side,  one- 
inch  margins,  and  unreduced  font. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  Jidy  15,  1999,  submit  the 
application  to:  Nelda  Godfrey,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Prociu-ement  and 
Grants  Office,  Annoimcement  #99083, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Suite  3000,  Atlanta,  GA  30341- 
4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.  S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
fb)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  ATSDR. 

1 .  Proposed  Program — 50  percent 

a.  Clearly  stated  understanding  of 
environmental  health  problem(s)  to  be 
addressed,  including  the  proximity  of 
NPL  sites  and  any  special  risks  to 
children  as  a  susceptible  population. 


b.  Clear  and  reasonable  project  goals. 

c.  Extent  to  which  stated  project 
objectives  are  realistic,  measurable,  and 
related  to  program  requirements. 

d.  Identification  of  specific  target 
audiences  and  their  environmental 
health  education  and  promotion  needs. 

e.  Specificity  and  feasibility  of  the 
proposed  timeline  for  implementing 
project  activities. 

2.  Proposed  Personnel — 20  percent 

a.  Ability  of  the  applicant  to  provide 
adequate  program  staff  and  support 
staff,  including  any  proposed 
consultants  or  contractors.  Award 
should  support  at  least  1  full-time 
employee. 

b.  Experience  of  proposed  staff  in 
conducting  needs  assessments, 
developing  materials,  implementing 
activities,  and  conducting  program 
evaluation  related  to  community  health 
education  and  promotion. 

c.  Experience  of  staff  in  conducting 
culturally  appropriate  activities  for 
tribal  communities. 

3.  Capability — 30  percent 

a.  Cultural-appropriateness  of  the 
health  education  and  promotion 
activities  proposed  for  the  proposed 
target  groups — including  collaboration 
with  tribal  colleges  and  universities  in 
the  development  of  the  activities. 

b.  Thoroughness  of  the  health 
education  and  promotion  activities 
proposed. 

c.  Extent  to  which  the  evaluation  plan 
includes  measiues  of  program  outcome 
and  effectiveness,  such  as  changes  in 
participants'  knowledge,  attitudes,  and 
behaviors. 

d.  Plans  for  collaborative  efforts  and 
appropriate  letters  of  support,  including 
coordination  with  tribal  colleges  and 
universities. 

4.  Proposed  Budget — (not  scored) 

The  extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justified 
with  a  budget  narrative,  and  consistent 
with  the  intended  use  of  cooperative 
agreement  funds. 

H.  Other  Requirements 

Technical  Reporting 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1 .  Quarterly  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period,  and 

3.  final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project. 

Send  all  reports  to:  Nelda  Godfrey, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 


Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Suite  3000,  Atlanta, 
GA  30341-4146. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Attachment  1 ,  in  the 
application  kit.  Additional  ATSDR 
requirements  are  also  included  in 
Attachment  1. 

AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2000 
AR-18    Cost  Recovery— ATSDR 
AR-1 9    Third  Party  Agreements — 

ATSDR 
AR-20    Conference  Support 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
Sections  104(i)(14)  and  (15)  and  126  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  [42 
U.S.C.  9604  (i)(14),  (15)  and  9626].  The 
Catalog  of  Federal  Domestic  Assistance 
Number  is  93.161. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  Number  of  interest 
(Announcement  99083).  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms.  See  also  the  CDC 
home  page  on  the  Internet  for  a 
complete  copy  of  the  announcement: 
http://www.cdc.gov 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Nelda 
Godfrey,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Suite  3000. 
Atlanta.  GA  30341-4146,  telephone 
(770)  488-2722,  e-mail  address: 
nag9@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from:  Christine 
Rosheim,  D.D.S.,  M.P.H.,  Health 
Education  Specialist,  Division  of  Health 
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Educa  tion  and  Promotion,  Agency  for 
Substances  and  Disease  Registry, 
"ifton  Road,  Mailstop  E-33. 
GA  30333,  Telephone  (404) 

639-6^51. 


May  3.  1999. 
Jones, 

Office  of  Policy  and  External  Affairs. 
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Georgi 

Directdf. 

Agency  for  Toxic  Substances  and  Disease 

Registr '. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Bunlcer  Hiil  Workshop  on  Early 
Detection  of  Nephropattiy 

The  Kgency  for  Toxic  Substances  and 
Disease  Registry  announces  the 
following  meeting: 

NAME:  Bunker  Hill  Workshop  on  Early 
DetectSon  of  Nephropathy. 
TIMES  AND  DATES:  9  a.m.-5  p.m.,  May  25, 
1999,  <i  a.m.-5  p.m..  May  26,  1999. 
PLACE:  jSheraton  Buckhead  Hotel,  3405 
Lenox  Road,  NE,  Atlanta,  Georgia 
30326,  kelephone  404/84a-7308. 
STATUSt  Open  to  the  public,  limited  only 
by  the  ipace  available.  The  meeting 
room  accommodates  approximately  100 
people] 

PURPOS^E:  The  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDl  \)  is  developing  a  Medical 
Monito  ring  for  Disorders  of  the  Kidney 
Associj  ted  with  the  Bunker  Hill  Site.  In 
order  t(  assure  that  the  program  is  based 
on  the  latest  scientific  findings  in  this 
field,  tt  e  Agency  is  convening  a 
worksh  3p  of  experts  to  provide 
guidance  and  input. 

MATTER  TO  BE  CONSIDERED:  As  a  result  of 
contam  nation  by  the  Bunker  Hill 
Mining  site  in  Kellog.  Idaho,  the 
workers  and  surrounding  population 
were  ex  posed  to  nephrotoxic  heavy 
metals,  primarily  lead  and  cadmium. 
This  w(  rkshop  will  bring  together 
internal  ional  experts  to  provide  ATSDR 
informa  tion  and  individual  input  on  the 
latest  scientific  findings  in  this  field  and 
how  they  may  be  applied  to  the  medical 
monitoiing  program  at  the  Bunker  Hill 
locatior  .  Of  special  interest  to  ATSDR  is 
the  avai  lability  of  biomarkers  to  screen 
for  earl; '  signs  of  reversible  nephropathy 
before  j  regressive  renal  dysfunction 
occurs. 

CONTACt  PERSON  FOR  MORE  INFORMATION: 
Erik  Au  der  Heide,  M.D.,  MPH.. 
Divisioi  1  of  Health  Education  and 
Promotion,  Agency  for  Toxic  Substances 


and  Disease  Registry,  1600  Clifton  Rd, 
NfE,  M/S  E-33,  Atlanta,  Georgia  30333, 
telephone  404/639-6252,  e-mail: 
eaa9@cdc.gov. 

Dated:  May  3,  1999. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs. 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  99-11483  Filed  05-06-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  9911 3] 

Cooperative  Agreement  for  a  National 
Poison  Prevention  and  Control 
Program;  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  Health  Resources 
Services  Administration  (HRSA) 
aimounce  the  availability  of  fiscal  year 
1999  funds  for  a  cooperative  agreement 
program  for  a  National  Poison 
Prevention  and  Control  Program. 

The  purpose  of  the  program  is  to 
support  an  integrated  system  of  poison 
prevention  and  control  services 
including;  coordination  of  all  poison 
control  centers  (PCCs)  through 
development,  implementation  and 
evaluation  of  standardized  public 
education,  development  of  a  plan  to 
improve  national  toxicosurveillance  and 
development  of  a  single,  nationwide 
toll-free  telephone  number  and  related 
public  service  media  campaign. 

For  additional  background  see: 
Addendum  2  in  the  application  kit. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  Federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

C.  Availability  of  Funds 

Approximately  $1,050,000  is  available 
in  FY  1999  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  1999,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  change. 


Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Cooperative  Activities 

In  conducting  the  activities  to  achieve 
the  purpose  of  this  program,  the 
recipient  will  be  responsible  for  the 
activities  imder  1  (Recipient  Activities) 
and  CDC,  in  consultation  with  HRSA, 
will  be  responsible  for  the  activities 
under  2  (CDC  Activities). 

1.  Recipient  Activities 

(a)  Develop  a  plan  and  begin 
implementation  to  assess  and  improve 
the  current  national  toxicosurveillance 
system. 

(b)  Develop  and  coordinate  a  plan 
with  poison  control  centers.  State  health 
departments,  and  voluntary 
organizations  to  provide  standardized 
public  education  for  poison  control 
services. 

(c)  Develop  a  plan  and  begin 
implementation  of  a  national  public 
service  media  campaign  to  familiarize 
the  public  with  poison  control  services. 

(d)  Develop  a  plan  for  and  begin 
implementation  of  a  national  poison 
prevention  and  control  program 
including  a  nationwide  toll-free  number 
with  24  hour  capability  that  provides 
nationwide  access  by  all  U.S.  residents 
to  poison  prevention  and  control 
information. 

2.  CDC  Activities 

(a)  Provide  technical  advice  and 
consultation,  in  conjunction  with 
HRSA,  on  all  aspects  of  recipient 
activities. 

(b)  Assist  in  the  development  and 
implementation  of  the  public  service 
media  campaign  to  familiarize  the 
public  with  poison  control  services. 

(c)  Assist  in  the  assessment  of  the 
national  toxicosurveillance  system  and 
related  improvement  plan. 

E.  Application  Content 

Use  the  information  in  the 
Cooperative  Activities,  Other 
Requirements,  and  Evaluation  Criteria 
sections  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  laying  out 
your  program  plan.  The  narrative 
should  be  no  more  than  [30]  double- 
spaced  pages,  printed  on  one  side,  with 
one  inch  margins,  and  unreduced  font. 

The  application  must  include: 

1.  Abstract: 

A  one  page  abstract  and  summary  of 
the  proposed  effort. 

2.  Background  and  Need: 
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Application  should  describe  the 
background  and  need  for  an  integrated 
program  of  poison  prevention  and 
control  services  including; 
development,  implementation  and 
evaluation  of  stcindardized  public 
education,  development  of  a  plan  to 
improve  national  toxicosurveillance  and 
coordination  of  all  poison  control 
centers  (PCCs)  through  the  development 
of  a  single,  nationwide  toll-free 
telephone  number  and  related  public 
service  media  campaign. 

3.  Methods: 

Describe  activities  required  to 
implement  an  integrated  system  of 
poison  prevention  and  control  services, 
(refer  to  purpose).  Provide  (a)  goals  and 
objectives  for  implementation;  (b) 
timeline  for  implementation  of  activities 
that  is  logically  sequenced.  Describe  the 
coordination  of  the  poison  control 
centers  and  other  organizations  who 
will  participate  and  how  this  will  occur. 
Include  letters  of  support  from  all 
involved  individuals  and  organizations. 

4.  Evaluation: 

Provide  and  describe  how  the 
proposed  evaluation  system  will 
document  program  process  and 
effectiveness  and  the  impact  on 
delivering  poison  prevention  and 
control  services.  Document  staff 
availability  and  expertise  and  capacity 
to  perform  the  evaluations.  Indicate 
willingness  to  participate  in  a  process  of 
continuous  improvement  which  may 
require  frequent  review  of  progress  and 
process  utilized,  remidiation  of 
identified  barriers,  and  adoption  of 
modified  methods  and  measures. 

5.  Staff  and  Resources: 
Describe  the  responsibilities  of  a 

program  coordinator  and  each  of  the 
other  staff  members  responsible  for 
carrying  out  the  national  poison 
prevention  and  control  program. 
Description  should  include:  experience, 
professional  education  and  the  time 
devoted  to  program.  Ciuriculimi  Vitae 
should  be  included  for  each  critical  staff 
member. 

6.  Budget: 

A  detailed  budget  with  accompanying 
narrative  justifying  all  individual  budget 
items  which  make  up  the  total  amount 
of  funds  requested.  The  budget  should 
be  consistent  with  the  stated  goals  and 
objectives. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189) 
Forms  are  in  the  application  kit.  On  or 
before  July  7?  1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  To 


Obtain  Additional  Information"  Section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Background  and  Need  (25  Percent) 

The  extent  to  which  the  applicant 
presents  an  understanding  of  the  need 
for  a  national  poison  prevention  and 
control  program  and  demonstrates 
experience  in  this  area,  especially  the 
ability  to  work  with  poison  control 
centers  and  their  key  issues,  and 
describes  the  likely  impact  of  their 
activities  on  this  problem. 

2.  Methods  (30  Percent) 

The  extent  to  which  the  applicant 
provides  a  detailed  description  of  all 
proposed  activities  and  collaboration 
needed  to  achieve  each  objective  and 
the  overall  program  goal(s).  The  extent 
to  which  the  applicant  provides  a 
reasonable  logically  sequenced  and 
complete  schedule  for  implementing  all 
activities.  The  extent  to  which  position 
descriptions,  lines  of  command,  and 
collaborations  are  appropriate  to 
accomplishing  the  program  goal(s)  and 
objectives. 

3.  Evaluation  (10  Percent) 

The  extent  to  which  the  proposed 
evaluation  plan  is  detailed  and  capable 
of  documenting  program  process  and 
outcome  measures.  The  extent  to  which 
the  applicant  demonstrates  staff  and/or 
collaborator  availability,  expertise,  and 
capacity  to  perform  the  evaluation. 

4.  Staff  and  Resources  (35  Percent) 

The  extent  to  which  the  applicant  can 
provide  adequate  facilities,  staff  and/or 
collaborators,  including  a  full-time 
coordinator  and  resources  to  accomplish 
the  proposed  goal(s)and  objectives 


during  the  project  period.  The  extent  to 
which  the  applicant  demonstrates  staff 
and/or  collaborator  availability, 
expertise,  previous  experience,  and 
capacity  to  perform  the  undertaking 
successfully. 

5.  Budget  and  Justification  (Not  scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  narrative 
justification  consistent  with  the  stated 
objectives  and  planned  program 
activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  semiaimual  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  To  Obtain  Additional 
Information"  Section  of  this 
axmouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I.  (List  all 
applicable  requirements  by  number  and 
title.  The  Grants  Management  Branch 
will  include  the  applicable  descriptions 
in  the  application  kit.) 

AR-7    Executi  ve  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2000 
AR-12    Lobbying  Restrictions 
AR-1 3    Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gun  Control 

Activities 
AR-14    Accounting  System 

Requirements 
AR-1 5    Proof  of  Non-Profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a),  317(k)(2),  391,  392.  394, 
and  394A  (42  U.S.C.  241(a),  247b(k)(2), 
230b,  280b-l,  280b-2,  280b-3l  of  the 
Public  Health  Service  Act,  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

J.  Where  To  Obtain  Additional 
Information 

See  also  the  CDC  home  page  on  the 
Internet:  http://vkrww.cdc.gov  for  this 
and  other  program  announcements. 
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To  teceive  additional  written 
infon  nation  and  to  request  an 
applii  :ation  kit,  call  1-888-GRANTS4 
(1-88  J-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Anno  jncement  number  of  interest. 
Pleas(  I  refer  to  Program  Announcement 
991 IG  when  you  request  information. 
After  reviewing  the  Program 
Anno  incement,  for  business 
mana  ;ement  assistance,  contact:  Joanne 
VVojic  c.  Grants  Management  Specialist 
Grants  Management  Branch. 
Procurement  and  Grants  Office, 
Anno  incement  99113,  Centers  for 
Diseai  e  Control  and  Prevention  (CDC), 
2920  llrandywine  Road,  Suite  3000, 
Atlanla,  GA  30341-4146,  Telephone 
(404)  188-2717,  Email  address 


jcw6€  cdc.gov. 

program  technical  assistance, 
Paul  Burlack,  Centers  for 
Control  and  Prevention, 
National  Center  for  Injury  Prevention 
and  Control,  4770  Buford  Highway  N.E., 
Mailstop  F41,  Atlanta,  GA  30341-3724, 

hone  (770) 488-4031, 
pab5€  cdc.gov. 

Mays,  1999. 
Williams, 

Procurement  and  Grants  Office, 
'or  Disease  Control  and  Prevention 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centets  for  Disease  Control  and 
Prevei^tion 

Collection  of  Fees  at  United  States 
Ports  Designated  To  Conduct  Rodent 
Infest^ion  Inspections  and  Issue 
Deratting  and  Deratting  Exemption 
Certificates 

AGENCt:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Hi  iman  Services  (DHHS). 
action:  Notice. 
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SUMMA^lY:  The  Centers  for  Disease 
and  Prevention  (CDC)  is 
a  requirement  for  collection  of 
for  conducting  rodent 
ion  inspection  of  ships,  and 
Deratting  and  Deratting 
ion  Certificates.  While  the 
ted  States  does  not  require  these 
certific  ates  for  ships  to  enter  its 
seapor  s,  the  United  States  conducts 
inspections  and  issues  certificates  in 
ce  with  42  CFR  71.46  and 
1 7  of  the  International  Health 


dime 


DATES:  Effective  date  is  June  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Barrow,  Chief,  Program 
Operations  Branch,  Division  of 
Quarantine,  National  Center  for 
Infectious  Diseases,  CDC,  Mailstop  E- 
03,  Atlanta,  Georgia  30333,  telephone: 
(404)  639-8107,  fax  (404)  639-2599,  e- 
mail:  jebl@cdc.gov. 

Authority:  42  U.S.C.  264-271,  42  CFR 
71.46,  IHR  Articles  17  and  53. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  charge  fees  for  rodent 
infestation  inspections  of  ships,  and 
issuance  of  Deratting  and  Deratting 
Exemption  Certificates,  where  these 
services  are  provided  directly  by 
employees  or  vendors  of  the  CDC  was 
published  in  the  Federal  Register  on 
November  24,  1998  (63  FR  64967). 

Comments  Received 

Interested  parties  were  afforded  an 
opportunity  to  comment  on  the 
proposal.  One  media  inquiry  and  no 
comments  were  received  during  the 
comment  period. 

Conclusion 

CDC  has  determined  that  in  the 
interest  of  defraying  the  cost  of 
inspection  and  certificate  issuance,  user 
fees  will  be  implemented  for  rodent 
infestation  of  ships,  and  issuance  of 
Deratting  and  Deratting  Exemption 
Certificates.  Rodent  infestation 
inspections  for  ships  will  be  conducted 
at  1 1  major  ports  upon  request, 
including:  Baltimore,  Maryland; 
Honolulu,  Hawaii;  Houston,  Texas; 
Jacksonville,  Florida;  Los  Angeles, 
California;  Miami,  Florida;  New 
Orleans,  Louisiana;  New  York,  New 
York;  San  Francisco,  California; 
Savannah,  Georgia;  and  Seattle, 
Washington. 

Cost  Impact 

The  United  States  does  not  require  a 
Rodent  Infestation  Inspection,  or  a 
Deratting  or  Deratting  Exemption 
Certificate,  for  ships  to  enter  its 
seaports.  Article  17  of  the  International 
Health  Regulations,  published  by  the 
World  Health  Organization,  Geneva, 
Switzerland,  requires  that  each  Health 
Administration  provide  these  services, 
and  Article  82  outlines  the  criteria  for 
charging  fees.  42  CFR  71.46  authorizes 
the  performance  of  these  services  by  the 
Public  Hecdth  Service  as  carried  out  by 
CDC.  CDC  has  for  many  years  offered 
these  services  at  no  cost  to  the  owners 
or  agents  of  ships  requesting  them. 
These  user  fees  will,  in  a  maimer 
consistent  with  most  other  coimtries, 
pass  the  cost  of  conducting  these 
services  along  as  a  charge  to  those 


receiving  and  benefitting  from  the 
inspections  and  certificates. 

Regulatory  Impact 

The  requirements  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverimient.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  action  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  action  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act;  and  (3)  does 
not  impose  additional  costs  upon  any 
State  or  local  goverimient  as  a  result  of 
a  mandate  imposed  upon  them  as  a 
government  agency,  as  described  in  the 
Unfunded  Mandates  Reform  Act. 

Collection  of  Information 

This  final  rule  contains  no  new 
coUection-of-information  requirements 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.). 

User  Fee  Administration 

1.  Effective  June  6,  1999,  user  fees 
will  be  collected  for  all  rodent 
infestation  inspections  of  ships,  and  the 
associated  issuance  of  Deratting  and 
Deratting  Exemption  Certificates,  by 
CDC  and  its  vendors. 

2.  Rodent  infestation  inspections  for 
ships  will  be  conducted  at  11  ports 
upon  request,  including:  Baltimore, 
Maryland;  Honolulu,  Hawaii;  Houston, 
Texas;  Jacksonville,  Florida;  Los 
Angeles,  California;  Miami,  Florida; 
New  Orleans,  Louisiana;  New  York, 
New  York;  San  Francisco,  California; 
Savannah,  Georgia;  and  Seattle, 
Washington. 

3.  Costs  are  determined  by  taking  into 
consideration  such  items  as  salaries, 
benefits,  vendor  services,  printing, 
supplies,  and  agency  overhead.  The 
charge  for  the  first  full  year  during 
which  fees  for  rodent  infestation 
inspections  and  issuance  of  Deratting 
and  Deratting  Exemption  Certificates  are 
assessed  is  $150  for  each  inspection 
conducted.  Shipping  companies  will  be 
provided  by  mail  instructions  for 
submitting  fees.  The  fees  will  be  due  at 
the  address  specified  in  the  bill,  not 
later  than  30  days  following  the 
inspection.  Arrangements  may  also  be 
made  to  prepay  user  fees  and  draw 
against  those  prepayments. 
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Dated:  May  3, 1999. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  99-11485  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  4163-1B-P 


Instrument 


Program  Estimates  (CMA) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Quarterly  Performance  Report, 
ORR-6. 

OMB  No.:  0970-0036. 

Description:  Data  gathered  from  the 
Quarterly  Performance  Report  (Form 
ORR-6)  are  used  by  ORR  to  estimate  the 

Annual  Burden  Estimates 


number  of  months  of  Refugee  Cash 
Assistance  (RCA)  and  Refugee  Medical 
Assistance  (RMA)  that  ORR  can  provide 
based  on  appropriations;  to  determine 
priorities;  and  standards,  budget 
requests,  and  assistance  policies;  to 
analyze  data  on  service  caseloads  and 
program  outcomes  in  order  to  monitor 
performance;  and  to  compute  refuge 
medical  assistance  (RMA)  utilization 
rates. 

Respondents:  State,  Local  or  Tribal 
Governments. 


Number  of  re- 
spondents 


48 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


3.875 


744 


Estimated  Total  Annual  Burden 
Hours:  744. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  writing  to 
the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30  to 
60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assiu^ed  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attn:  Ms.  Lori 
Schack. 

Dated:  May  3, 1999. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  99-11536  Filed  5-6-99;  8:45  am] 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-01 23] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Food 
Labeling;  Notification  Procedures  for 
Statements  on  Dietary  Supplements 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  June  7, 
1999. 

ADDRESSES:  Submit  vkritten  comments 
on  the  collection  of  information  to  the 
Office  of  Liformation  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Food  Labeling;  Notification  Procedures 
for  Statements  on  Dietary 
Supplements— 21  CFR  101.93  (OMB 
Control  Number  0910-0331— Extension) 

Section  403(r)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  343(r)(6))  requires  that  the  agency 
be  notified  by  manufactiu-ers,  packers, 
and  distributors  of  dietary  supplements 
that  they  are  marketing  a  dietary 
supplement  product  that  bears  on  its 
label  or  in  its  labeling  a  statement 


provided  for  in  section  403(r)(6)  of  the 
act.  Section  403(r)(6)  of  the  act  requires 
that  the  agency  be  notified,  with  a 
submission  about  such  statements,  no 
later  than  30  days  after  the  first 
marketing  of  the  dietary  supplement. 
Information  that  is  required  in  the 
submission  includes:  (1)  The  name  and 
address  of  the  manufacturer,  packer,  or 
distributor  of  the  dietary  supplement 
product;  (2)  the  text  of  the  statement 
that  is  being  made;  (3)  the  name  of  the 
dietary  ingredient  or  supplement  that  is 
the  subject  of  the  statement;  (4)  the 
name  of  the  dietary  supplement 
(including  the  brand  name);  and  (5)  a 
signature  of  a  responsible  individual 
who  can  certify  the  accuracy  of  the 
information  presented. 

The  agency  estabhshed  §  101.93  (21 
CFR  101.93)  as  the  procedural 
regulation  for  this  program.  Section 
101.93  provides  details  of  the 
procedures  associated  with  the 
submission  and  identifies  the 
information  that  must  be  included  in 
order  to  meet  the  requirements  of 
section  403  of  the  act. 

Description  of  Respon  den  ts: 
Businesses  or  other  for-profit 
organizations. 

In  the  Federal  Register  of  February  4, 
1999  (64  FR  5664),  the  agency  requested 
comments  on  the  proposed  collections 
of  information.  No  comments  were 
received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


246(  0 


101.9; 
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Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


No.  of 
Respondents 


700 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


700 


Hours  per 
Response 


0.5  to  1 


Ttv  >re  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Total  Hours 


350  to  700 


Th«  agency  believes  that  there  will  be 
minii  lal  burden  on  the  industry  to 
generi  ite  information  to  meet  the 
requirements  of  section  403  of  the  act  in 
submitting  information  regarding 
sectioa  403(r)(6)  of  the  act  statements  on 
labels  or  labeling  of  dietary 
supplements.  The  agency  is  requesting 
only  i  iformation  that  is  immediately 
availa  )le  to  the  manufacturer,  packer,  or 
distributor  of  the  dietary  supplement 
that  b(  sars  such  a  statement  on  its  label 
or  in  i  :s  labeling.  This  estimate  is  based 
on  the  average  number  of  notification 
submi  ssions  received  by  the  agency  in 
the  last  3  years. 


ACTION:  Notice;  correction. 


Dated:  April  29,  1999. 

Williaii  K.Hubbard, 

AssocH  ite  Commissioner  for  Policy 
Coordi.  lation. 

[FR  Doi:.  99-11453  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  41S0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMA^  SERVICES 

Food  ind  Drug  Administration 

[DockeiNo.  99N-0124] 

Agency  Information  Collection 
Activitfes;  Submission  for  0MB 
Review;  Comment  Request  and 
Correqtion;  Premarlcet  Notification  for 
a  New  Dietary  Ingredient 


AGENC 

HHS 


190.6 


Thei  B  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


Food  and  Drug  Administration, 


SUINMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA).  In 
addition,  this  document  is  correcting 
the  information  collection  notice  that 
appeared  in  the  Federal  Register  of 
February  9,  1999  (64  FR  6364). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  Jime  7, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 
Premarket  Notification  for  a  New 
Dietary  Ingredient— 21  CFR  190.6 


(OMB  Control  Number  0910-0330— 
Extension) 

Description:  Section  413(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  350b(a))  provides  for 
the  notification  of  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  (and  by  delegation  FDA)  at 
least  75  days  before  the  introduction  or 
dehvery  for  introduction  into  interstate 
commerce  of  a  dietary  supplement  that 
contains  a  new  dietary  ingredient.  The 
agency  established  21  CFR  190.6  as  the 
procedural  regulation  for  this  program. 
This  regulation  provides  details  of  the 
administrative  procedures  associated 
with  the  submission  and  identifies  the 
information  that  must  be  included,  in 
the  submission  in  order  to  meet  the 
requirements  of  section  413(a)  of  the  act 
and  to  show  the  basis  on  which  a 
manufacturer  or  distributor  of  a  new 
dietary  ingredient  or  a  dietary 
supplement  containing  a  new  dietary 
ingredient  has  concluded  that  the 
dietary  supplement  containing  such 
dietary  ingredient  will  reasonably  be 
expected  to  be  safe. 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 

In  the  Federal  Register  of  February  9, 
1999  (64  FR  6364),  the  agency  requested 
comments  on  the  proposed  collections 
of  information.  No  comments  were 
received. 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


No.  of 
Respondents 


11 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


11 


Hours  per 
Response 


20 


Total  Hours 


220 


The  i  igency  believes  that  there  will  be 
a  minii  nal  burden  on  the  industry  to 
general  e  data  to  meet  the  requirements 
of  the  I  iremarket  notification  program 
becaus  t  the  agency  is  requesting  only 
that  in:  ormation  that  the  manufacturer 
or  disti  ibutor  should  already  have 
develo  )ed  to  satisfy  itself  that  a  dietary 
supple  nent  containing  a  new  dietary 
ingredi  snt  is  in  full  compliance  with  the 


act.  However,  the  agency  estimates  that 
extracting  and  summarizing  the  relevant 
information  ft-om  the  company's  files, 
and  presenting  it  in  a  format  that  will 
meet  the  requirements  of  section  413  of 
the  act,  will  require  a  burden  of 
approximately  20  hours  of  work  per 
submission.  This  estimate  is  based  on 
the  average  number  of  premarket 


notifications  received  by  the  agency  in 
the  last  3  years. 

Additionally,  in  FR  Doc.  99-3014, 
appearing  on  page  6364  in  the  Federal 
Register  of  Tuesday,  February  9,  1999, 
the  following  correction  is  made: 

1.  On  page  6365,  in  the  first  column, 
the  title  "New  Dietary  Ingredient 
Premarket  Notification— 21  CFR  190.6 
(OMB  Control  Number  0910-0330 — 
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Extension)"  is  corrected  to  read 
"Premarket  Notification  for  a  New 
Dietary  Ingredient— 21  CFR  190.6  (0MB 
Control  Number  0910-0330 — 
Extension)" 

Dated:  April  29,  1999. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  99-11454  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-1 076] 

Risit  Assessment  of  the  Public  Health 
Impact  of  Foodborne  Listeria 
Monocytogenes;  Request  for 
Comments  and  for  Scientific  Data  and 
Information 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  request  for  comments 

and  for  scientific  data  and  information. 

summary:  The  Food  and  Drug 
Administration  (FDA),  in  consultation 
with  the  U.S.  Department  of 
Agricultiue's  Food  Safety  and 
Inspection  Service  (USDA/FSIS),  is 
announcing  plans  to  conduct  a  risk 
assessment  (RA)  to  determine  the 
prevalence  and  extent  of  exposure  of 
consumers  to  foodborne  Listeria 
monocytogenes  and  to  assess  the 
resulting  public  health  impact  of  such 
exposure.  The  agencies  request 
comments  on  certain  aspects  of  their 
approach  to  the  RA  and  request  that 
scientific  data  and  information  relevant 
to  the  conduct  of  the  RA  be  submitted. 
DATES:  Written  conmients  and  scientific 
data  and  information  by  July  6,  1999. 
ADDRESSES:  Submit  written  comments 
and  scientific  data  and  information  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MB  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Whiting,  Center  for  Food 
Safety  emd  Applied  Nutrition  (HFS- 
300),  Food  and  Drug  Administration, 
rm.  3822,  200  C  St.  SW.,  Washington, 
DC  20204,  202-260-0511,  FAX  202- 
260-9653,  ore-mail 
"rwhiting@bangate.fda.gov". 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

L.  monocytogenes  is  a  bacterium  that 
occius  widely  in  both  the  agricultural 
(soil,  plants,  and  water)  and  food 
processing  environment.  The  bacterium 


is  resistant  to  various  environmental 
conditions  such  as  high  salt  or  acidity 
(Ref.  1).  L.  monocytogenes  grows  at  low 
oxygen  conditions  and  refrigeration 
temperatures,  and  survives  for  long 
periods  of  time  in  the  environment,  on 
foods,  in  processing  plants,  and  in 
household  refrigerators.  Although 
frequently  present  in  raw  foods  of  both 
plant  and  animal  origin,  it  also  can  be 
present  in  cooked  foods  due  to  post- 
processing contamination.  L. 
monocytogenes  has  been  isolated  in 
such  foods  as:  Raw  and  pasteurized 
fluid  milk,  cheeses  (particularly  sofl- 
ripened  varieties),  ice  cream,  raw 
vegetables,  fermented  raw  meat 
sausages,  raw  and  cooked  poultry,  raw 
meats  (all  types),  and  raw  and  smoked 
fish  (Refs.  1,2,  and  3).  Even  when  L. 
monocytogenes  is  initially  present  at  a 
low  level  in  a  contaminated  food,  the 
organism  can  multiply  during  storage, 
including  storage  at  refrigeration 
temperatures.  A  sxu^^ey  of  a  wide  variety 
of  foods  from  the  refrigerators  of 
listeriosis  patients  in  the  United  States 
found  1 1  percent  of  the  samples 
contained  L.  monocytogenes  (Ref.  4). 

It  is  well  established  that  ingestion  of 
L.  monocytogenes  can  cause  serious 
human  illness,  listeriosis  (Refs.  1,  2,  5, 
6,  and  7).  In  1997,  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
Foodborne  Diseases  Active  Surveillance 
Network  (FoodNet)  showed  that  of  all 
foodborne  illnesses,  the  rate  of 
hospitalization  was  highest  for  persons 
infected  with  L.  monocytogenes  (88 
percent).  Similarly,  of  all  of  the 
foodborne  pathogens  tracked  by  CDC,  L. 
monocytogenes  had  the  highest  case 
fatality  rate  in  that  20  percent  of  persons 
infected  died.  CDC  also  found  that  the 
incidence  of  listeriosis  is  0.5  per 
100,000  population,  compared  to  a 
combined  rate  of  51.2  per  100,000  for  all 
9  of  the  foodborne  illnesses  surveyed 
(Ref.  8).  Thus,  although  serious, 
listeriosis  is  a  relatively  rare  foodborne 
illness.  Most  cases  of  listeriosis  occur  in 
pregnant  women  or  individuals  with  a 
predisposing  disease  (such  as 
alcoholism,  diabetes,  or  cirrhosis  of  the 
liver)  or  an  impaired  immune  system 
resulting  from  either  a  disease  (such  as 
AIDS)  or  immunosuppressive  treatment 
for  a  malignancy  or  an  organ  transplant. 
(Refs.  1  and  6). 

Listeriosis  has  a  long  incubation  time 
(up  to  5  weeks)  and  a  range  of 
symptoms.  Infection  of  a  pregnant 
woman  may  result  in  flu-like  symptoms 
with  fever,  muscular  pain,  or  headache, 
or  the  listeriosis  infection  may  be 
asymptomatic.  Importantly,  however, 
when  a  pregnant  woman  contracts 
listeriosis,  the  fetus  or  newborn  infant  is 
likely  to  suffer  severe  consequences 


from  the  maternal  infection,  including: 
Spontaneous  abortion,  fetal  death, 
stillbirth,  neonatal  septicemia,  or 
meningitis.  In  nonpregnant  adults, 
septicemia  and  meningitis  are  the  most 
common  result  of  a  listeriosis  infection, 
although  organ  infections  and  mild 
gastroenteritis  can  also  occur. 

Although  the  consequences  of 
listeriosis  may  be  severe,  an  estimated  2 
to  6  percent  of  the  healthy  population 
harbors  L.  monocytogenes  in  their 
intestinal  tract  without  signs  of  illness 
(Refs.  1  and  6).  Because  the  documented 
prevalence  of  L.  monocytogenes  in 
people  emd  in  commonly  eaten  foods  is 
much  higher  than  the  documented 
incidence  of  listeriosis,  some  experts 
believe  that  the  ingestion  of  low  levels 
of  L.  monocytogenes  may  not  result  in 
illness  and  thus,  may  not  constitute  a 
general  public  health  hazard  (Refs.  9 
and  10). 

Since  1990,  CDC  has  documented  a 
decrease  in  the  incidence  of  listeriosis. 
Although  not  certain,  this  decrease  may 
be  attributed  to  government  and 
industry  programs  directed  at  improved 
sanitation  and  process  control. 
Listeriosis  is  typically  characterized  by 
sporadic  cases.  However,  a  recent  multi- 
State  listeriosis  outbreak  associated  with 
the  consumption  of  processed  meats, 
with  at  least  73  illnesses  and  16  deaths, 
has  reaffirmed  concerns  that  more 
preventative  efforts  are  needed. 

Historically,  FDA  has  had  a  policy  of 
"zero  tolerance"  for  L.  monocytogenes 
based  on  the  absence  of  the 
microorganism  in  a  25-gram  sample  of 
a  given  production  lot.  In  other  words, 
FDA's  position  has  been  that  the 
detection  of  any  L.  monocytogene  in  a 
25-gram  sample  renders  the  food 
adulterated  within  the  meaning  of  the 
Federcd  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  342(a)(1)).  As  recently  as 
1995,  FDA  affirmed  this  policy,  as 
reflected  in  the  decision  in  United 
States  V.  Union  Cheese  Co.,  902  F.  Supp. 
778,  784,  786  (N.D.  Ohio  1995).  In  that 
litigation,  FDA's  expert  witness  testified 
that  the  L.  monocytogenes  bacterium 
grows  at  refrigerator  temperatures  and 
that  the  level  of  L.  monocytogenes 
required  to  cause  illness  is  unknown 
(902  F.  Supp  at  784).  FSIS  (which 
regulates  meat  and  poultry)  likewise  has 
historically  had  a  zero  tolerance  policy 
for  L.  monocytogenes. 

Other  countries,  including  certain 
major  trading  partners  of  the  United 
States,  take  a  slightly  different  approach 
to  L.  monocytogenes  contamination. 
Relying  upon  their  interpretation  of  the 
existing  scientific  data,  countries  such 
as  Canada  and  Denmark  have  a  "non- 
zero tolerance"  for  L.  monocytogenes  for 
some  classes  of  foods  (Refs.  10  and  11). 
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pie,  in  Canada,  ready-to-eat 
have  not  been  associated  with 
and  do  not  allow  any 
of  L.  monocytogenes  during  a  10- 

'  of  refrigerated  storage  may 
up  to  100  L.  monocytogenes 
organishis  per  gram  without  being 
considered  unlawful  (Ref.  12).  Denmark 
classes  of  foods  that  have  to 
va  rious  criteria  for  L. 
onocytogenes.  In  raw,  ready  to  eat 
example,  2  of  5  samples  can 
between  10  and  100  organisms 
,  and  no  sample  can  exceed  100 
organises  per  gram.  Although  the 

I  aken  by  other  countries 
concerr  ing  L.  monocytogenes 
contamination  is  not  determinative  of 
approach,  the  policies  of 
:  najor  trading  partners  provides 
I  lontext  to  any  reexamination  of 
J.S.  policy. 
Quanjitative  RA  has  recently  been 

as  a  useful  tool  for  evaluating 
health  impact  of  microbial 
contamiiation.  USDA/FSIS  and  FDA 

tly  completed  a  quantitative  RA  of 
Salmon  ilia  Enteritidis  in  shell  eggs  and 
proc  ucts  (Ref.  13).  This  RA  is  being 
eview  and  evaluate  Federal 

approaches  to  ensuring  the 
these  products, 
noted,  although  the  incidence  of 
is  relatively  low,  the 

of  such  infection  are  quite 
A  quantitative  RA  of  the 

and  extent  of  exposure  of  L. 
monocytogenes  will  provide  a 
structuri  (d  approach  to  synthesize  and 
evaluate)  the  available  data  and 

on.  To  the  extent  that  U.S. 
( garding  L.  monocytogenes 

requires  reexamination, 
can  serve  as  a  foundation  for 
reconsideration. 


R(\( 


n.  Objei^ves  of  the  Risk  Assessment 

As  : 
FSIS  are 


previously,  FDA  and  USDA/ 
jointly  planning  to  conduct  an 
assessm(  nt  of  the  risk  posed  by  L. 
monocyi  ogenes  to  American  consumers. 
A  RA  is  i  1  systematic  and 
comprehensive  collection  of 
informal  on  and  analysis  of  such 
informal  on  that  promotes  an 
understa  iding  of  the  interactions  of 
various  i  ictors  in  a  complex  situation 
and  prov  ides  a  basis  for  making 
decision  ;.  The  goal  of  this  RA  is  to 
provide  TDA  and  FSIS  with  the 
informal  on  needed  to  review  current 
programi  relating  to  the  regulation  of  L. 
monocytogenes  contamination  in  foods 
to  ensun  that  such  programs  provide 
maximuii  public  health  protection. 


Assessment  Plan 


will  seek  and  analyze  three 
nformation:  Information 


concerning  the  epidemiology  of 
foodbome  listeriosis,  information 
concerning  the  level  of  L. 
monocytogenes  contamination  of  foods 
and  consumption  levels  of  such  foods 
(i.e.,  an  exposure  assessment),  and 
information  regarding  the  human  health 
consequences  of  such  exposure  (i.e.,  a 
dose-response  analysis). 

1.  The  RA  will  analyze 
epidemiological  evidence  concerning 
the  foods  implicated  both  in 
documented  outbreaks  and  in  sporadic 
cases  of  listeriosis,  the  numbers  of  L. 
monocytogenes  consumed,  the 
populations  which  became  ill,  and  the 
severity  of  their  illnesses. 

2.  The  exposure  assessment 
component  of  the  RA  will  determine  the 
frequency  of  occurrence  of  L. 
monocytogenes  in  different  classes  of 
foods,  particularly  the  ready-to-eat  foods 
that  are  intended  for  consumption 
without  additional  heating.  Ready-to-eat 
foods  are  represented  by  numerous 
types  of  dairy,  seafood,  meat,  and  plant 
products.  The  RA  also  will  collect  and 
analyze  information  on  the  number  of 
viable  organisms  associated  with  these 
foods  at  the  time  of  consumption.  When 
data  are  collected  at  processing  stages 
prior  to  consumption,  the  RA  will 
utilize  models  for  growth,  survival,  or 
thermal  inactivation  to  estimate  actual 
exposure  of  the  consumer  to  L. 
monocytogenes.  The  RA  also  will  utilize 
food  consumption  databases  to  assess 
the  amount  of  these  foods  that  are 
consumed.  The  RA  will  use  the 
information  about  the  frequency  of 
occurrence  and  numbers  of  L. 
monocytogenes  and  food  consumption 
to  estimate  the  number  of  L. 
monocytogenes  cells  consumed. 

3.  The  RA  will  include  an  evaluation 
of  the  dose-response  relationship,  which 
will  describe  the  health  effects  from 
consuming  specific  numbers  of  L. 
monocytogenes  organisms.  The 
information  that  will  form  the  basis  of 
the  dose-response  relationship  element 
of  the  RA  may  come  from 
epidemiological,  animal,  or  in  vitro 
studies.  FDA  and  FSIS  recognize  that 
the  frequency  and  severity  of  illness 
may  be  affected  by  the  food  matrix, 
characteristics  of  specific  strains  of  the 
organism,  and  variability  in  human 
susceptibility. 

The  RA  will  examine  a  number  of 
issues,  including:  What  foods  contribute 
most  to  the  consumption  of  L. 
monocytogenes,  what  are  the  numbers 
of  organisms  when  a  food  is 
contaminated,  how  frequently  are  foods 
heavily  contaminated,  are  some  strains 
of  L.  monocytogenes  more  virulent  that 
others,  what  is  the  extent  of  organism 
growth  during  storage  (including  storage 


at  refrigeration  temperatures),  and  what 
is  the  likelihood  of  illness  to  various 
subpopulations  from  consuming 
different  numbers  of  L.  monocytogenes. 
All  assumptions  and  uncertainties  in 
the  RA  will  be  identified  and 
documented.  The  RA  process  will  also 
include  an  evaluation  of  the  adequacy  of 
current  scientific  knowledge,  data,  and 
information.  This  will  suggest  where 
future  research  could  be  directed  to 
reduce  any  uncertainty  in  the  risk 
estimate  that  prevents  a  clear 
understanding  of  the  causes  and  impact 
of  listeriosis. 

rV.  Data  and  Information  Requested 

FDA  and  FSIS  request  comments  on 
the  risk  assessment  approach  outlined 
previously  and  the  submission  of  any 
information  relevant  to  this  RA.  The 
agencies  specifically  request 
scientifically  valid  data  on  the 
quantitative  levels  of  L.  monocytogenes 
in  foods  and  data  relating  to  rate  of 
consumption  of  foods  likely  to  contain 
high  levels  of  L.  monocytogenes. 

FDA  believes  that  the  credibility  and 
validity  of  the  RA  require  that  the 
process  for  the  conduct  of  the  RA  be 
transparent,  and  thus,  all  the  data  and 
information  evaluated  in  the  context  of 
the  RA  and  utilized  in  the  RA  must  be 
publically  available.  Accordingly,  any 
data  or  information  submitted  in 
response  to  this  notice  should  be  in  a 
form  that  permits  public  disclosure. 
Submitters  of  data  and  information 
should  not  mark  any  information  as 
"Confidential"  and  should  fully  expect 
that  any  data  or  information  submitted 
will  be  made  available  to  the  public. 
Questions  regarding  the  public 
availability  of  data  and  information 
submitted  in  response  to  this  notice 
should  be  directed  to  the  contact  person 
above. 

As  noted,  the  pm-pose  of  this  request 
for  data  is  to  gather  relevant  information 
to  facilitate  a  valid  RA  of  L. 
monocytogenes  with  the  larger  goal  of 
providing  a  sound  scientific  basis  for 
the  agencies'  policies  regarding  the 
regulation  of  L.  monocytogenes 
contamination  in  food.  Although  FDA 
would  seek  to  remove  from  the  market 
any  existing  food  product  known  to  be 
adulterated,  FDA  does  not  intend  to 
utilize  the  submitted  data  and 
information  to  support  future 
enforcement  activity  against  the 
manufacturers  submitting  the  data. 
Accordingly,  it  is  acceptable  that  data 
submitted  in  response  to  this  notice  be 
"blinded"  in  the  sense  that  the  data 
need  not  identify  the  particular 
manufacturer  or  processor  that  was  the 
source  of  the  samples  underlying  the 
results. 
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The  RA  team  plans  to  present  a 
summary  of  available  literature  to  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  at  a 
meeting  scheduled  for  May  26  through 
28,  1999,  in  Chicago,  IL.  A  copy  of  the 
literatiore  summary  will  be  available 
prior  to  that  meeting  on  the  Internet  at 
"http://vm.cfsan.fda.gov".  Comments 
and  data  submitted  in  response  to  this 
notice  or  at  that  meeting  will  be 
incorporated  into  the  RA  process,  and 
the  completed  RA  will  be  publically 
presented  in  September  1999. 

Two  copies  of  comments  and 
scientific  data  and  information  are  to  be 
submitted,  except  that  individutJs  may 
submit  one  copy.  Comments  and 
scientific  data  and  information  should 
be  addressed  to  the  Dockets 
Management  Branch  (address  above) 
and  identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
docmnent.  Received  materials  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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through  Friday. 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


[Docket  No.  99N-1 168] 

Public  Health  Impact  of  Foodbome 
Listeria  Monocytogenes 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

summary:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  and  Applied  Nutrition,  in 
conjimction  with  the  Risk  Assessment 
Working  Group  of  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods,  cuid  in  cooperation 
with  the  Food  Safety  and  hispection 
Service,  the  U.S.  Department  of 
Agriculture,  is  annoimcing  a  public- 
meeting  to  discuss  issues  related  to  risk 
assessment  models  being  developed  to 
examine  the  relationship  between 
Listeria  monocytogenes  and  human 
health.  The  agency  invites  comments  on 
issues  related  to  the  public  meeting. 

DATES:  The  public  meeting  will  be  held 
on  Thursday,  May  27,  1999,  from  8  a.m. 
to  5  p.m.  Registration  must  be  submitted 
by  May  20,  1999.  Submit  written 
comments  by  June  30,  1999. 

ADDRESSES:  The  public  meeting  vdll  be 
held  at  the  Ambassador  West  Hotel, 
1300  North  State  Pkwy.,  Chicago,  IL. 
Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 


docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  M.  DeRoever,  Executive 
Operations  Staff  (HFS-22),  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St.  SW..  Washington,  DC  20204,  202- 
205^251,  FAX  202-205-4970.  or  e- 
mail  "cderoeve@bangate.fda.gov". 

Interested  persons  should  send 
registration  information  (including 
name,  title,  firm  name,  address, 
telephone  number,  and  fax  number), 
written  material  with  an  outline  of  their 
presentation,  and  requests  to  make  oral 
presentations  to  the  contact  person  by 
May  20,  1999. 

There  is  no  registration  fee  for  this 
public  meeting,  but  advance  registration 
is  suggested  because  space  may  be 
limited. 

SUPPLEMENTARY  INFORMATION:  This 

purpose  of  the  public  meeting  is  to 
provide  an  opportunity  for  an  open 
discussion  on  the  issues  related  to  risk 
assessment  models  under  development 
that  will  be  used  to  examine  the 
relationship  between  L.  monocytogenes 
and  human  health. 

The  agenda  will  include  presentations 
on  such  topics  as:  (1)  Introduction  to  the 
risk  assessment,  (2)  epidemiology  of  L. 
monocytogenes  outbreaks,  (3)  presence 
of  L.  monocytogenes  in  foods,  (4) 
constmiption  patterns  of  foods 
containing  L.  monocytogenes,  and  (5) 
characteristics  of  L.  monocytogenes 
dose-response. 

The  sponsoring  agencies  encourage 
individuals  with  relevant  scientific  data 
or  information,  (i.e.,  information 
concerning  the  epidemiology,  exposure, 
and  dose-response  relationship  of  L. 
monocytogenes]  to  present  such 
information  at  the  meeting  or  in  vmtten 
comments. 

Transcripts  of  the  public  meeting  may 
be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting  at  10  cents  per 
page.  The  transcript  of  the  public 
meeting  and  submitted  comments  will 
be  available  for  public  examination  at 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Dated:  April  29,  1999. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  99-11317  Filed  05-06-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

I 
Food  ^d  Drug  Administration 

[Docket  No.  99N-1 075] 

Public  Health  Impact  of  Vibrio 
Parahaiemolyticus  in  Molluscan 
Shellfish 

AGENCV:  Food  and  Drug  Administration, 

HHS. 

ACTKDNa  Notice  of  public  meeting. 


SUMMAf  Y:  The  Food  and  Drug 
Admin:  stration  (FDA),  Center  for  Food 
Safety  end  Applied  Nutrition,  in 
conjunction  with  the  Risk  Assessment 
Workin ;  Group  of  the  National 
Advisoi  y  Committee  on  Microbiological 
Criteria  for  Foods,  in  cooperation  with 
the  Food  Safety  and  Inspection  Service, 
U.S.  De  Dartment  of  Agriculture  (FSIS/ 
USDA)  s  announcing  a  public  meeting 
to  disct  ss  issues  related  to  risk 
assessm  ent  models  being  developed  to 
examini  s  the  relationship  between  Vibrio 
parahai  molyticus  and  human  health. 
DATE:  T  le  pubhc  meeting  will  be  held 
on  Wediesday,  May  26,  1999,  from  8 
a.m.  to  1 1  p.m.  Submit  written  notices  of 
particip  jtion  by  May  20,  1999.  Written 
commei  its  will  be  accepted  until  June 
30,  199<. 

ADORES!  ES:  The  public  meeting  will  be 
held  at  (he  Ambassador  West  Hotel, 
1300  Nc  rth  State  Parkway,  Chicago.  IL. 
Submit  -egistration  and  written  notices 
of  partic  ipation  to  Catherine  M. 
DeRoevi  t  (address  below).  Submit 
written  comments  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Dru  5  Administration,  5630  Fishers 
Lane,  rn  .  1061,  Rockville,  MD  20852. 
Two  cof  ies  of  any  comments  are  to  be 
submittf  d,  except  that  individuals  may 
submit  c  ne  copy.  Comments  are  to  be 
identified  with  the  docket  number 

brackets  in  the  heading  of  this 


found  ir 
documei  it. 


address, 
Catherinp  M 
above). 

Those 
presenti 
should. 


FOR  FUR1  HER  INFORMATION  CONTACT: 

Catherine  M.  DeRoever,  Executive 
Operatic  ns  Staff  (HFS-22),  Center  for 
Food  Sa  ety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St.,  SW.,  Washington,  DC  20204,  202- 
205^251,  FAX  202-205^970,  ore- 
mail  "cd  eroeve@bangate.fda.gov". 

persons  interested  in  attending 
c  meeting  should,  by  May  20. 


Those 
the  publ 
1999,  faA  their  name,  title,  firm  name. 


and  telephone  number  to 
DeRoever  (fax  number 


persons  interested  in 
1  ig  information  at  the  meeting 
Ay  May  20,  1999,  fax  their 
name,  til  e,  firm  name,  address, 
telephon  b  number,  and  an  outline  of 


their  presentation  to  Catherine  M. 
DeRoever  (fax  number  above). 

There  is  no  registration  fee  for  this 
public  meeting,  but  advance  registration 
is  suggested.  Interested  persons  are 
encouraged  to  register  early  because 
space  may  be  limited. 
SUPPLEMENTARY  INFORMATION:  This 
public  meeting  will  provide  an 
opportunity  for  an  open  discussion  of 
the  issues  related  to  risk  assessment 
models  under  development  that  will  be 
used  to  examine  the  relationship 
between  V.  parahaemolyticus  and 
human  health. 

The  agenda  will  include  presentations 
on  such  topics  as:  (1)  Introduction  to  the 
risk  assessment,  (2)  preharvest  and 
harvest,  (3)  postharvest,  (4) 
epidemiology  of  V.  parahaemolyticus 
outbreaks,  (5)  consumption  patterns, 
and  (6)  characteristics  of  V. 
parahaemolyticus  dose-response. 

The  sponsoring  agencies  encourage 
individuals  with  relevant  scientific  data 
or  information,  i.e.,  information 
concerning  preharvesting,  harvesting 
and  postharvesting,  epidemiology, 
exposure,  and  dose-response 
relationship  of  V.  parahaemolyticus,  to 
present  such  information  at  the  meeting 
or  in  written  comments  to  this  record. 

A  transcript  of  the  public  meeting  will 
be  prepared.  Copies  of  the  transcript 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville. 
MD  20857,  approximately  15  working 
days  after  the  meeting.  The  transcript  of 
the  public  meeting  and  submitted 
comments  will  be  available  for  public 
examination  at  the  Dockets  Mnagement 
Branch  (address  above)  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  April  29, 1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  99-11316  Filed  5-6-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-1 075] 

Risk  Assessment  on  the  Potential 
Public  Health  Impact  of  Vibrio 
Parahaemolyticus  in  Molluscan 
Shellfish;  Request  for  Scientific  Data 
and  Information 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  request  for  scientific 
data  and  information. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
call  for  scientific  data  and  information 
relevant  to  the  agency's  planned  risk 
assessment  on  the  potential  public 
health  impact  of  pathogenic  Vibrio 
parahaemolyticus  infections  resulting 
from  the  consumption  of  raw  molluscan 
shellfish.  The  risk  assessment  will  assist 
FDA  by  providing  a  scientific 
framework  for  developing  food  safety 
policies  relating  to  raw  molluscan 
shellfish  contaminated  with  pathogenic 
V.  parahaemolyticus.  FDA  plans  to  hold 
public  meetings  to  present  the  process 
of  the  risk  assessment,  to  present 
information  collected,  and  to  allow 
interested  parties  additional 
opportunities  to  present  data  to 
facilitate  this  effort. 

DATES:  Submit  scientific  data  and 
information  by  July  6,  1999. 
ADDRESSES:  Submit  scientific  data  and 
information  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianna  D.  Miliotis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
327),  Food  and  Drug  Administration, 
200  C  St.,  SW.,  rm.  3472,  Washington, 
DC  20204,  202-205^824,  FAX  202- 
205-4939,  or  e-mail 
"mmilioti@bangate.fda.gov." 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Vibrio  parahaemolyticus 

V.  parahaemolyticus  is  a  gram- 
negative,  halophilic  bacterium  that 
occurs  natiu-ally  in  estuarine 
environments  and,  therefore,  can  be 
present  in  many  fisherj'  products, 
including  molluscan  shellfish  (Ref.  1). 
The  organism  can  cause  acute 
gastroenteritis  in  consumers  (Refs.  2,3, 
and  4),  and  in  some  individuals  can  also 
cause  septicemia  (Ref.  5)  and  even  death 
(Ref.  6),  though  such  cases  have  been 
reported  only  rarely.  Worldwide,  this 
organism  is  one  of  the  leading  causes  of 
foodbome  illnesses  (Ref.  7).  In  the 
United  States,  the  outbreaks  caused  by 
this  organism  usually  have  been 
associated  with  cooked  crabs  (Ref.  8), 
and  illnesses  transmitted  by  raw 
molluscan  shellfish  generally  have  been 
limited  to  sporadic  cases  (Ref.  9). 
However,  in  1997  V.  parahaemolyticus 
from  molluscan  shellfish  caused  a  large 
outbreak  of  illness  involving  a  total  of 
209  individuals  in  the  Pacific  Northwest 
region,  from  California  to  British 
Columbia  (Ref.  10).  Many  of  these  cases 
implicated  oysters  from  specific 
growing  areas,  and  the  magnitude  of  this 
outbreak  was  considerably  larger  than 
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any  previously  caused  by  shellfish  in 
the  United  States.  In  1998,  outbreaks 
caused  by  moUuscan  shellfish-bome  V. 
parahaemolyticus  occurred  again,  this 
time  in  three  different  coastal  regions  of 
the  United  States.  Overall,  more  than 
500  individuals  from  the  Gulf  Coast 
(Ref.  11),  the  Northeast  (Ref.  12).  and  the 
Pacific  Northwest  (Ref.  13)  reportedly 
became  ill  after  consuming  raw 
moUuscan  shellfish,  and  many  of  these 
cases  were  culture  confirmed  as 
attributable  to  V.  parahaemolyticus. 

V.  parahaemolyticus  has  been  widely 
studied  for  years,  and  many  of  the 
factors  influencing  its  pathogenicity  and 
natural  occurrence  have  been  reported. 
For  excimple,  the  organism  is 
mesophilic,  halophilic,  grows  optimally 
in  alkaline  pH,  and  causes  illnesses  and 
outbreaks  principally  diuing  warmer 
weather  months  (Refs.  2,  5,  and  14). 
However,  those  environmental  factors 
and  production  practices  that  influence 
the  incidence  and  prevalence  of  the 
organism  and  which  would  enable 
reliable  estimates  of  risks  associated 
with  the  consumption  of  seafood, 
especially  moUuscan  shellfish,  remain 
unknoMm. 

Investigations  of  both  the  1997  and 
the  Jime  1998  outbreaks  demonstrated 
both  epidemiological  and  direct 
relationships  between  iUness  and  raw 
oyster  consumption  (Refs.  10  and  11). 
Moreover,  accounts  from  some  patients 
indicated  that  iUness  may  result  from 
the  consumption  of  a  single  infected 
oyster,  which  suggests  the  possibility  of 
a  highly  virulent  strain,  or  a  low 
infectious  dose.  A  single  serotype  of  V. 
parahaemolyticus,  that  being  C)3:K6, 
was  identified  as  predominant  in  the 
June  1998  outbreak  (Ref.  11).  In 
September  1998,  the  same  serotype  of  V. 
parahaemolyticus  again  was  identified 
in  a  U.S.  outbreak  caused  by  raw 
oysters,  this  time  in  the  Northeast  region 
(Ref.  12).  Prior  to  1998,  with  the 
exception  of  one  isolated  case  in  1972 
(Ref.  15),  serotype  03:K6  had  been 
associated  only  with  outbreaks  in  Asian 
countries  (Japan,  Bangladesh,  Laos,  and 
Taiwan)  (Ref.  16).  Notably,  this  serotype 
has  repeatedly  been  associated  with 
outbreaks,  whereas  most  other  serotypes 
are  primarily  associated  with  sporadic 
cases.  For  example,  in  Japan  there  were 
43  V.  parahaemolyticus  outbreaks 
involving  1,131  patients  during  the 
summer  of  1998.  Thirty  of  the  outbreaks 
(70  percent)  were  due  to  serotype  03:K6 
(Ref.  16).  Based  on  all  information 
available,  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  have 
described  the  03:K6  serotype  as  "an 
outbreak  strain"  of  V. 
parahaemolyticus,  and  FDA  concurs 
with  this  current  assessment.  Other 


serotypes  of  the  organism,  such  as 
04:K8  currently  seen  predominantly  in 
Japan  (Ref.  17),  may  also  merit  special 
concern.  FDA  therefore  believes  that  the 
U.S.  outbreaks  of  illness  in  1997  and 
1998  have  identified  certain  serotypes  of 
V^.  parahaemolyticus  as  important 
emerging  pathogens  linked  to  the 
consumption  of  raw  moUuscan 
shellfish,  particularly  oysters. 

However,  since  not  all  V. 
parahaemolyticus  strains  are 
enteropathogenic  as  determined  by  their 
ability  to  produce  a  thermostable  direct 
hemolysin  (TDH)  (Ref.  18),  FDA  is 
concerned  that  determining  the  total 
concentration  of  this  species  in  shellfish 
is  unlikely  to  be  useful  for  evaluating 
the  risk  of  illness  posed  by  V. 
parahaemolyticus.  Other  strain 
characteristics,  such  as  invasion  of  the 
enterocj'tes  (Ref.  19)  and  production  of 
an  enterotoxin  (Ref.  20)  may  also  be 
important  to  pathogenicity  and  thus 
useful  in  identification  of  pathogenic  V. 
parahaemolyticus,  other  than  the 
production  of  TDH. 

B.  Current  Efforts 

FDA  and  the  States  share 
responsibility  for  the  safety  of 
moUuscan  shellfish  for  himian 
consimiption  through  the  National 
SheUfish  Sanitation  Program  (NSSP),  a 
long-standing  Federal/State  cooperative 
program  recognized  by  FDA  for  the 
Scinitary  control  of  moUuscan  shellfish 
produced  and  sold  for  hxunan 
consumption.  To  promote  safety,  the 
NSSP  has  developed  and  maintained 
recommended  shellfish  sanitation 
control  practices  for  adoption  by 
member  States.  These  control  practices 
or  guidelines  are  set  out  in  the  "NSSP 
Guide  for  the  Control  of  MoUuscan 
Shellfish"  (Ref.  21)  which  also  includes 
State  growing  area  classification  and 
dealer  certification  programs,  and  FDA 
evaluation  of  State  shellfish  control 
programs. 

In  1984,  FDA  entered  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  Interstate  Shellfish  Sanitation 
Conference  (ISSC)  recognizing  the  ISSC 
as  the  primary  voluntary  national 
organization  of  State  shellfish  regulatory 
officials  that  provides  guidance  and 
counsel  on  matters  for  the  sanitary 
control  of  shellfish.  The  purpose  of  the 
ISSC  is  to  provide  a  formal  structure  for 
State  regulatory  authorities  to 
participate  in  establishing  updated 
regulatory  guideUnes  and  procedures  for 
uniform  State  application  of  the 
program.  The  ISSC  has  adopted  formal 
procedures  for  State  representatives  to 
review  shellfish  sanitation  issues  and 
develop  regulatory  guidelines. 
Following  FDA  concurrence,  these 


guidelines  are  published  in  revision  of 
the  NSSP  guidelines  mentioned  above 
(Ref.  21). 

Historically,  most  illness  caused  by 
consumption  of  moUuscan  shellfish  can 
be  traced  back  to  pathogens  resulting 
from  sewage  contaminated  water,  and 
the  NSSP  has  focused  on  control 
measures  to  prevent  illnesses  caused  by 
pathogens  that  may  occur  in  fecal 
material  (Ref.  22).  V.  parahaemolyticus, 
however,  occurs  naturally  in  estuarine 
environments.  Thus,  there  is 
uncertainty  about  the  effectiveness  of 
current  NSSP  measures  to  control  V. 
parahaemolyticus  in  moUuscan 
shellfish. 

In  addition,  FDA  has  previously 
indicated  that  V^.  parahaemolyticus  in 
raw  moUuscan  shellfish  should  not 
exceed  a  level  of  10,000  cells  per  gram. 
This  limit  was  based  on  data  and  reports 
from  human  volunteer  studies  (Refs.  2, 
3,  14  and  23)  conducted  more  than  25 
years  ago,  and  on  investigations  of  U.S. 
outbreaks  caused  predominantly  by 
cross  contamination  of  cooked  crabs 
(Ref.  8),  which  supported  an  estimation 
of  minimiun  infectious  dose  of  about 
10-  cells.  However,  the  overall  levels  of 
V.  parahaemolyticus  found  in  oysters 
from  harvest  sites  implicated  during  the 
1997  and  1998  U.S.  outbreaks  suggest 
that  the  number  of  pathogenic  cells 
required  to  cause  illness  is  probably  far 
less  than  previously  believed,  and  it 
may  be  as  low  as  100  and  1.000  cells. 
FDA  now  believes  the  10,000  cells  per 
gram  level  may  be  inadequate  to  protect 
the  public  health  and  did  not  rely  on 
this  level  during  the  recent  outbreaks. 
Instead,  during  the  recent  U.S. 
outbreaks,  closing  shellfish  waters  to 
harvesting  was  based  on  the  occurrence 
of  human  illness.  Reopening  was  based 
primarily  on  two  factors:  (1)  Change  in 
a  season  and/ or  conditions,  particularly 
temperature,  to  those  which  historicaUy 
have  not  been  associated  with  illness, 
and  (2)  absence  of  the  particidar  strains 
of  V.  parahaemolyticus  associated  with 
the  outbreak.  However,  it  is  not  certain 
that  these  measures  are  the  most 
appropriate  or  effective. 

n.  Questions  to  be  Considered  by  the 
Risk  Assessment 

FDA  is  requesting  scientific  data  and 
information  that  will  allow  it  to  respond 
to  the  following  questions: 

1 .  What  is  the  frequency  of  occurrence 
of  pathogenic  strains  of  V. 
parahaemolyticus  in  the  shellfish 
waters?  What  parameters  (e.g.,  water 
temperature,  salinity,  turbidity,  and 
nutrient  profiles)  can  be  used  as 
indicators  of  the  presence  of  the 
organism  in  growing  waters? 
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2.  W^at  is  the  frequency  of  occurrence 
of  path  ogenic  strains  of  V. 

parahc  emolyticus  in  molluscan 
shellfii  h,  and  what  are  the  numbers  of 
viable  aathogenic  organisms  at  time  of 
consul  iption?  How  are  levels  present  in 
the  bivalves  at  the  time  of  consumption 
related  to  the  initial  levels  in  the 
growin  i  waters? 

3.  W  lat  is  known  about  the  dose- 
respon  ie  relationship  from  outbreak, 
epiden  iological,  animal  and  other 
studies  ?  What  are  the  differences  in 
dose-response  relations  among  different 
strains  and  serotypes  of  V. 

paraha  emolyticus,  and  among  the 
differei  it  himian  susceptible 
subpop  ulations? 

4.  What  is  the  role  of  postharvest 
handlij  ig  that  may  be  influencing  the 
numbe:  s  of  V.  parahaemolyticus  in 
oysters  '  What  reductions  in  risks  can  be 
achieve  d  by  intervention  strategies  such 
as  depi  ration  or  relaying? 

5.  W  lat  is  the  adequacy  of  current 
scientii  c  knowledge,  and  where  should 
future  1 3search  be  focused  to  reduce  the 
uncerta  inty  in  the  risk  estimate? 

III.  Sco  }e  of  the  Risk  Assessment 

Risk  assessment  is  separate  from  risk 
manage  nent  and  risk  communication. 
Thus,  F  DA's  risk  assessment  will 
determi  ne  the  relationships  between 
mollusc  an  shellfish,  V. 
paraboi  emolyticus  and  illnesses;  it  will 
not  det(Tmine  an  acceptable  level  of 
pathogt  nic  V.  parahaemolyticus. 

To  ac  curately  assess  the  exposure  to 
pathogt  nic  V.  parahaemolyticus.  the 
consun  ption  of  raw  molluscan 
shellfis  1,  especially  oysters,  will  be 
conside  red.  Exposure  is  a  function  of 
the  V.  parahaemolyticus  prevalence  in 
the  she!  Ifish  and  the  consumption 
pattern!  of  the  population.  The  number 
of  pathc  genie  V^.  parahaemolyticus  in 
raw  mo  luscan  shellfish  at  consumption 
is  the  CI  itical  exposure  information. 
Modelii  Ig  will  be  used  when  V. 
parahai  molyticus  data  are  collected 
during  (  utbreaks,  and  at  retail  outlets  to 
estimate  actual  exposure. 

The  r  sk  assessment  will  produce 
estimate  s  of  illness  for  levels  of 
pathoge  lie  V.  parahaemolyticus  likely 
to  be  CO  isumed  by  different 
subpopi  ilations.  All  assumptions  and 
uncerta:  nties  will  be  identified  and 
documented. 

FDA  <  xpects  the  risk  assessment  to 
provide  the  scientific  underpinnings 
FDA  nei  ids  to  develop  food  safety 
policies  that  reduce  the  risk  of  disease 
resultin  ;  from  ingestion  of  V. 
parahaf  molyticus  in  molluscan 
shellfis!  ,  and  other  seafood  consumed 
raw.  An  ong  other  things,  FDA 
anticipa  tes  that  the  data  from  the  risk 


assessment  will  assist  in  determining 
the  principal  factors  that  should  be 
considered  in  developing  criteria  for 
closing  of  shellfish  waters  to  harvest  in 
order  to  prevent  illness  and  reopening 
waters  after  outbreaks  of  V. 
parahaemolyticus  are  over. 

IV.  Request  for  Data  and  Information 

FDA  is  requesting  scientific  data  and 
information  that  will  allow  it  to  respond 
to  the  questions  under  section  II  of  this 
document.  The  purpose  of  this  request 
for  data  is  to  gather  relevant  information 
to  facilitate  a  valid  risk  assessment  of  V. 
parahaemolyticus  with  the  larger  goal  of 
providing  a  soimd  scientific  basis  for 
the  food  safety  policies  relating  to  raw 
molluscan  shellfish  contaminated  with 

V.  parahaemolyticus.  FDA  does  not 
intend  to  utilize  the  submitted  data  and 
information  to  support  futvu-e 
enforcement  activity  against  seafood 
producers  submitting  the  data. 
Accordingly,  it  is  acceptable  that  data 
submitted  in  response  to  this  notice  be 
"blinded"  in  the  sense  that  the  data 
need  not  identify  the  particular  seafood 
producer  or  processor  that  was  the 
source  of  the  samples  underlying  the 
results. 

Two  copies  of  the  scientific  data  and 
information  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Scientific  data  and  information  should 
be  addressed  to  the  Dockets 
Management  Branch  (address  above) 
and  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
materials  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
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Dated:  April  29,  1999. 
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Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  99-11318  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  416O-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-194] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
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collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
bvu-den;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
huiden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciirrently 
approved  collection; 

Title  of  Information  Collection: 
Medicare  Disproportionate  Share 
Adjustment  Procedure  and  Criteria  and 
Supporting  Regulations  in  42  CFR, 
Section  412.106; 

Form  No.:  HCFA  R-194; 

Use:  Regulation  sets  up  an  alternative 
process  for  hospitals  that  choose  to  have 
their  disproportionate  share  adjustment 
statistics  calculated  based  on  their  cost 
reporting  periods  rather  than  the 
Federal  fiscal  year. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit,  and  Not-for-profit  institutions; 

Number  of  Respondents:  100; 

Total  Annual  Responses:  100; 

Total  Annual  Hours  Requested:  100. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://wrww.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  April  28,  1999. 
John  P.  Burke  ID, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-11461  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  412(>-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIAAA. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NATIONAL  INSTITUTE  ON  ALCOHOL 
ABUSE  AND  ALCOHOLISM,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIAAA. 

Date:  June  4,  1999. 

Open:  8:30  a.m.  to  8:45  a.m. 

Agenda:  To  discuss  administrative  details. 

Place:  National  Institutes  of  Health, 
Building  1,  Wilson  Hall,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Closed:  8:45  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  the 
laboratory  of  clinical  studies. 

Place:  National  Institutes  of  Health, 
Building  1,  Wilson  Hall,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Contact  Person:  Benedict  J.  Latteri,  Acting 
Deputy  Director,  Division  of  Intramural 
Clinical  and  Biological  Research,  National 
Institute  on  Alcohol  Abuse  and  Alcoholism, 
9000  Rockville  Pike,  Room  1B58,  Building 
31— MSC  2088,  Bethesda,  MD  20892-2088, 
301-402-1227. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs: 
93.891,  Alcohol  Research  Center  Grants. 
National  Institutes  of  Health,  HHS) 


Dated:  May  3,  1999. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy.  National  Institutes  of 

Health. 

[FR  Doc.  99-11539  Filed  5-6-99:  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  May  13,  1999. 

Time:  1  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health.  7201 
Wisconsin  Avenue,  Bethesda,  MD  20814, 
(Telephone  Conference  Call). 

Contact  Person:  Arthur  Schaerdel,  DVM. 
The  Bethesda  Gateway  Building.  7201 
Wisconsin  Avenue/suite  2C212.  Bethesda. 
MD  20892.  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS). 

Dated:  May  3,  1999. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  99-11540  Filed  5-6-99;  8:45  am] 

BILLING  CODE  4140-01-M 


24661 


Federal  Register /Vol.  64,  No.  88 /Friday,  May  7,  1999 /Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4281-N-09] 

Noticeiof  Designation  of  Urt>an 
Empotirerment  Zones 

Office  of  the  Assistant 
for  Community  Planning  and 
iment,  HUD. 

Notice  of  designation  of  Urban 
Jerment  Zones. 


SUMMARY:  On  April  16,  1998,  HUD 
published  a  notice  inviting  applications 
for  designation  of  Empowerment  Zones, 
which  1  eceive  special  tax  benefits  for 
area  businesses.  This  notice  announces 
the  fifteen  urban  areas  designated  as 
EmpoM  erment  Zones  in  response  to  the 
applica  tions  submitted.  This  notice  also 
annouD  ces  the  names  of  fifteen  other 
communities,  called  Strategic  Planning 
Commi  nities,  that  were  finalists  in  the 
compel  tion. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  Braverman,  Empowerment  Zone/ 
Enterpi  ise  Community  Initiative. 
Departi  lent  of  Housing  and  Urban 
Develo|iment,  Room  7130,  451  Seventh 
Street,  IIW,  Washington.  DC  20410, 
telephoae  (202)  708-6339.  (This 
telepho  16  nimiber  is  not  toll-free.)  For 
persons  with  hearing  or  speech 
disabili  ies,  this  telephone  number  may 
be  accei  sed  via  TTY  (text  telephone)  by 
calling  I  he  Federal  Information  Relay 
Service  at  1-800-877-8339  (toll-free). 
SUPPLEMENTARY  INFORMATION:  The  rule 
that  governs  the  selection  of  this  second 
round  o "  urban  Empowerment  Zones 
(publisl  ed  on  April  16,  1998  at  63  FR 
19151)  is  based  on  section  1391  of  the 
Internal  Revenue  Code  (26  U.S.C.  1391). 
as  amen  ded  by  sections  952-954  of  the 
Taxpay(  r  Relief  Act  of  1997  (Pub.  L. 
105-34,  111  Stat.  788,  enacted  on 
August  I,  1997)  (the  1997  Act).  Section 
952  of  tlie  Taxpayer  Relief  Act  of  1997 
added  a  new  section  1391(g),  which 
changec  the  eligibility  criteria  for  this 
second  i  ound  of  20  Empowerment 
Zones.  I  ifteen  of  the  new  zones  were  to 
be  in  ur  tan  areas,  designated  by  the 
Secretar  f  of  HUD,  and  five  of  them  were 
to  be  in  ural  areas,  designated  by  the 
Secretar  ;  of  Agriculture.  The  Act 
expande  d  the  eligibility  criteria  slightly, 
provide<  different  tax  incentives 
applicab  le  to  the  new  EZs,  and  made 
other  ch  mges  affecting  EZs,  thus 
necessiti  iting  changes  to  the 
implem<  nting  regulations. 

The  ni  itice  inviting  applications  from 
States  ai  d  local  governments  for 
nominat  on  of  urban  areas  as 
Empowe  rment  Zones  also  was 
published  on  April  16. 1998.  That 


notice  provided  for  an  application 
deadhne  of  October  9.  1998.  HUD 
carefully  considered  all  applications, 
and  on  January  13,  1999,  Vice  President 
Al  Gore  annoimced  the  urban  areas  that 
were  designated  by  HUD  as 
Empowerment  Zones  and  the  rural  areas 
that  were  designated  by  the  Department 
of  Agriculture  as  rural  Empowerment 
Zones.  On  that  date.  Vice  President  Gore 
also  aimounced  the  fifteen 
conununities.  called  Strategic  Plaiming 
Communities,  that  were  finalists  in  the 
competition. 

Appendix  A  to  this  notice  lists  the 
urban  areas  that  HUD  designated  as 
urban  Empowerment  Zones.  Appendix 
A  to  this  notice  also  lists  the 
communities,  called  Strategic  Plaiming 
Communities,  that  were  finalists  in  the 
competition. 

Authority:  26  U.S.C.  1391. 

Dated;  April  30,  1999. 

Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Appendix  A 


State 


City 


Empowerment  Zones 


California  

Connecticut  

Florida  

Indiana  

Massachusetts 

Minnesota 

Missouri  


New  Jersey  

Ohio 

Ohio 

South  Carolina 

Tennessee  

Texas  

Virginia  

West  Virginia  ... 


Santa  Ana. 

New  Haven. 

Miami. 

Qary/E.  Chicago,  Indiana. 

Boston. 

Minneapolis. 

St.  Louis/E.  St.  Louis,  Illi- 
nois. 

Cumberiand  County. 

Cincinnati. 

Columbus. 

Columbia/Sumter. 

Knoxville. 

E!  Paso. 

Norfolk/Portsmouth. 

Huntington,  West  Virginia/ 
Ironton,  Ohio. 


Strategic  Planning  Communities 


Alabama  

Birmingham. 

Anchorage. 

Little  Rock/North  Little 

Alaska  

Arkansas  

Rock. 

Kentucky  

Louisville. 

Louisiana  

New  Orieans. 

Mississippi  

Jackson. 

Missouri  

Kansas  City/Kansas  City 

Kansas. 

New  Jersey  

Newark/Elizabeth. 

New  York  

New  Yortc  City/Brooklyn. 
Las  Vegas/North  Las 

Nevada  

Vegas. 

Rhode  Island 

Providence 

South  Carolina  ... 

Charteston/North  Charies- 

ton. 

Texas  

San  Antonio. 

Vermont 

Buriington/Plattsburgh, 

New  York. 

APPENDIX  A— Continued 


State 


Washington 


City 


Tacoma/Lakewood . 


[FR  Doc.  99-11506  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  4210-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclcet  No.  FR-4432-N-18] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property,  this  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Propoerties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
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property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
make  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  vn-itten 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney.  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mack  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  faciUties,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 


Agency,  (Area-MI),  Boiling  Afr  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  ENERGY:  Ms. 
Marsha  Penhaker,  Department  of 
Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Room  6H- 
058.  Washington.  DC  20585;  (202)  586- 
0426;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration.  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-0052; 
NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy.  Director.  Real 
Estate  Policy  Division.  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington.  DC  20374- 
5056;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  April  29,  1999. 
Fred  Kamas,  Jr.. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  5/7/99 

Suitable/Available  Properties 

Buildings  (by  State) 
New  Hampshire 
Bldg.  97 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number:  77199920064 
Status:  Unutilized 

Comment:  573  sq.  ft.,  most  recent  use — scale 
house/storage,  off-site  use  only. 

Rhode  Island 

Bldg.  118 

Naval  Undersea  Warfare  Center 

Middletown  Co:  Newport  Rl  02841-1708 

Landholding  Agency:  Navy 

Property  Number:  77199920065 

Status:  Excess 

Comment:  1604  sq  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — offices/ 

storage,  off-site  use  only. 
Bldg.  136 

Naval  Undersea  Warfare  Center 
Middletown  Co:  Newport  Rl  02841-1708 
Landholding  Agency:  Navy 
Property  Number:  77199920066 
Status:  Excess 
Comment:  882  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — operations 

office,  off-site  use  only. 

Unsuitable  Properties 

Buildings  (by  State) 

Alaska 

Bldg.  32-189 
Elmendorf  Air  Force  Base 
Anchorage  Co:  AK  99506-3230 
Landholding  Agency:  Air  Force 
Property  Number:  18199920001 
Status:  Unutilized 


Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration. 

California 

Bldg.  739 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77199920028 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  703 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77199920029 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  870 

Naval  Air  Weapons  Station, 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77199920030 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  871 

Naval  Air  Weapons  Station, 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77199920031 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  00431 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920032 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  00483 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920033 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  00484 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920034 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldgs.  00491.  00493 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920035 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  00669 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920036 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  00929 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920037 
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Status:  Ex  cess 

Reason:  E  <tensive  deterioration. 

Bldg.  009  i5 

Naval  Air 

China 

Landho 

Property 

Status 

Reason:  E  (tensive  deterioration 

Bldg.  02012 

Naval  Air 

China 


Weapons  Station 
Co:  CA  93555-6001 
Agency:  Navy 
1  Jumber:  77199920038 


Laie 
Id  ng 


Excess 


Lale 


Weapons  Station 
Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  1  lumber:  77199920039 
Status:  Ex  :ess 
Reason:  E  ctensive  deterioration. 


94-02297 
Weapons  Station 

Co:  CA  93555-6001 
ng  Agency:  Navy 
Itumber:  77199920040 


Weapons  Station 
Co:  CA  93555-6001 
Agency:  Navy 
Itumber:  77199920041 


Lake 
Id  ng 


Bldgs.  02: 

Naval  Air 

China  Lak  e 

LcUidhold 

Property 

Status:  Exfcess 

Reason:  E  ctensive  deterioration. 

Bldg.  023^9 

Naval  Air 

China 

Landho 

Property 

Status:  Exfcess 

Reason:  E:  :tensive  deterioration 

Bldg.  023^0 

Naval  Air 

China  Lak  b 

Landhold  ng 

Property  1 1 

Status:  Ex  ;ess 

Reason:  E:  ;tensive  deterioration 

Bldg.  023:  8 

Naval  Air 

China  Lal^ 

Landhold 

Property  I  lu 

Status:  Ex  :;ess 

Reason:  E  [tensive  deterioration 

Bldg.  91 0<  5 

Naval  Air 

China 


Weapons  Station 
Co:  CA  93555-6001 

Agency:  Navy 
umber:  77199920042 


Weapons  Station 
Co:  CA  93555-6001 

ng  Agency:  Navv 
mber:  77199920043 


Lak  3 


Weapons  Station 

Co:  CA  93555-6001 
ng  Agency:  Navy 
Number:  77199920045 


Weapons  Station 
Co:  CA  93555-6001 
Landhold  ng  Agency:  Navy 
Property  t  lumber:  77199920044 
Status:  Ex  ;ess 
Reason:  E:  ctensive  deterioration 
Bldg.  000^2 
Naval  Air 
China  Lal^ 
Landhold 
Property 
Status:  Exfcess 
Reason:  E  ctensive  deterioration 
Bldgs.  00:J52-00355 
Naval  Air 
China  Lalje 
Landhold 
Property 
Status:  Exfcess 
Reason:  E  ctensive  deterioration 
Bldg.  006^2 
Naval  Air 
China  Lal^e 
Landhold 
Property 
Status:  Exfcess 

Reason:  Ejctensive  deterioration 
Bldg.  010 
Naval  Air 


Weapons  Station 

Co:  CA  93555-6001 
ng  Agency:  Navy 
I  lumber:  77199920046 


Weapons  Station 

Co:  CA  93555-6001 
ng  Agency:  Navy 
Slumber:  77199920047 


Weapons  Station 


China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  77199920048 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldgs.  02299,  02300 
Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  77199920049 
Status:  Excess 
Reason:  Extensive  deterioration. 

Bldgs.  02328,  92331 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920050 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  02332 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920051 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldgs.  02336,  02337 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920052 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  30702 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920053 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldgs.  30713,  30745 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77199920054 

Status:  Excess 

Reason:  Extensive  deterioration. 

Florida 

Facility  1737 

Cape  Canaveral  Air  Station 

Cape  Canaveral  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  1819992002 

Status:  Underutilized 

Reason:  Secured  Area. 

Facility  5200 

Cape  Canaveral  Air  Station 

Cape  Canaveral  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920003 

Status:  Underutilized 

Reason:  Secured  Area. 

Facility  49950 

Cape  Canaveral  Air  Station 

Cape  Canaveral  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  1819992004 

Status:  Underutilized 

Reason:  Secured  Area. 

Illinois 

Bldg.  996 

Fermi  National  Accelerator 

Laboratory 


Batavia  Co:  Dupage  IL  60510- 

Landholding  Agency:  Energy 

Property  Number:  41199920001 

Status:  Excess 

Reason:  Extension  deterioration. 

Bldg.  910 

Naval  Training  Center 

Great  Leakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920055 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  800 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920056 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1000 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920057 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1200 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920058 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1400 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920059 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1600 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920060 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  2600 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920061 

Status:  Unutilized 

Reason:  Secured  Area. 

Montana 

Bldgs.  1218, 1220 

Malmstrom  Air  Force  Base 

Malmstrom  AFB:  Cascade,  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920005 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldgs.  1210.  1212,  1214.1216 
Malmstrom  Air  Force  Base 
Malmstrom  AFB  Co:  Cascade,  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Bldg.  1701 

Malmstrom  Air  Force  Base 

Malmstrom  AFB  Co:  Cascade,  MT  59402- 


Landholding  Agency:  Air  Force 
Property  Number:  18199920007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Seciured  Area. 
Bldg.  117 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough,  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number:  18199920008 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  129 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough,  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number:  18199920009 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  5210 
Newington  POL  DFS 
Newington  Co:  Rockingham,  NH  03801- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920010 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 

New  York 

Facility  1200 

Verona  Test  Annex 

Town  of  Verona  Co;  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920011 

Status:  Unutilized 

Reason:  no  public  access. 

Facility  1202 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920012 

Status:  Unutilized 

Reason:  no  public  access. 

Facility  1203 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

LandhoJding  Agency:  Air  Force 

Property  Number:  18199920013 

Status:  Unutilized 

Reason:  no  public  access. 

Facility  1204 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920014 

Status:  Unutilized 

Reason:  no  public  access. 

Facility  1205 

Verona  Test  Annex 

Town  of  Verona  Co;  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number;  18199920015 

Status:  Unutilized 

Reason:  no  public  access. 

Facility  1206 

Verona  Test  Annex 

Town  of  Verona  Co;  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number;  18199920016 

Status;  Unutilized 

Reason;  no  public  access. 

Facility  1207 


Federal  Register /Vol.  64,  No.  88 /Friday.  May  7,  1999 /Notices 


24671 


Verona  Test  Annex 

Town  of  Verona  Co;  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920017 

Status;  Unutilized 

Reason;  no  public  access. 

Facility  1208 

Verona  Test  Annex 

Town  of  Verona  Co;  Oneida  NY  1347&- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920018 

Status;  Unutilized 

Reason;  no  public  access. 

Facility  1209 

Verona  Test  Annex 

Town  of  Verona  Co;  Oneida  NY  13478- 

Landholding  Agency;  Air  Force 

Property  Number;  18199920019 

Status;  Unutilized 

Reason:  no  public  access. 

Facility  1210 

Verona  Test  Annex 

Town  of  Verona  Co;  Oneida  NY  13478- 

Landholding  Agency;  Air  Force 

Property  Number;  18199920020 

Status:  Unutilized 

Reason;  no  public  access. 

Facility  1259 

Verona  Test  Annex 

Town  of  Verona  Co;  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number;  18199920021 

Status;  Unutilized 

Reason:  no  public  access. 

Facility  1260 

Verona  Test  Annex 

Town  of  Verona  Co;  Oneida  NY  13478- 

Landholding  Agency;  Air  Force 

Property  Number;  18199920022 

Status;  Unutilized 

Reason;  no  public  access. 

Peconic  "H"  Facility 

Brookhaven  Co;  Suffolk  NY  00000- 

Landholding  Agency;  GSA 

Property  Number;  54199920002 

Status:  Excess 

Reason:  no  public  access 

GSA  Number:  1-U-NY-641B. 

North  Carolina 

Bldg.  TC-849 

Camp  Lejeune 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 

Landholding  Agency;  Navy 

Property  Number;  77199920062 

Status;  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  TC-852 
Camp  Lejeune 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 
Landholding  Agency;  Navy 
Property  Number:  77199920063 
Status;  Unutilized 
Reasons;  Secured  Area,  Extensive 

deterioration. 

South  Dakota 

Bldg.  608 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co;  Pennington  SD  57706- 

Landholding  Agency;  Air  Force 

Property  Number:  18199920023 

Status;  Unutilized 


Reasons;  Within  2000  ft.  of  flammable  or 
explosive  material.  Within  airport  runway 
clear  zone.  Secured  Area. 

Bldg.  3501 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co;  Pennington  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number:  181999200024 

Status;  Unutilized 

Reason;  Secured  Area. 

5  Bldgs. 

Ellsworth  Air  Force  Base 

6926,  6928,  6929,  6930,  6931 

Ellsworth  AFB  Co;  Pennington  SD  57706- 

Landholding  Agency;  Air  Force 

Property  Number:  18199920025 

Status:  Unutilized 

Reason;  Secured  Area. 

Bldg.  8001 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency;  Air  Force 

Property  Number;  18199920026 

Status;  Unutilized 

Reason;  Secured  Area. 

Virginia 

Bldg.  SC-319 

Armed  Forces  Staff  College 

Norfolk  Naval  Base 

Norfolk  Co;  VA  23511-1702 

Landholding  Agency;  Navy 

Property  Number;  77199920067 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  449 

Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency;  Navy 

Property  Number;  77199920068" 

Status;  Excess 

Reason;  Extensive  deterioration. 

Bldg.  450 

Norfolk  Naval  Shipyard 

Portsmouth  Co;  VA  23709- 

Landholding  Agency;  Navy 

Property  Number:  77199920069 

Status;  Excess 

Reason:  Extensive  deterioration. 

Bldg.  451 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency;  Navy 

Property  Number:  77199920070 

Status;  Excess 

Reason;  Extensive  deterioration. 

Bldg.  453 

Norfolk  Naval  Shipyard 

Portsmouth  Co;  VA  23709- 

Landholding  Agency;  Navy 

Property  Number:  77199920071 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  454 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number;  77199920072 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  708 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency;  Navy 

Property  Number:  77199920073 
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Status: 
Reason: '. 
Bldg.  709 
Norfolk  N  aval 
Portsmou  :h 


Ey  cess 
E  <tensive  deterioration. 


Shipyard 
Co:  VA  23709- 
Landholdtng  Agency:  Navy 
Property  1  Jumber:  77199920074 
Status:  E>  cess 
Reason:  E  <tensive  deterioration 

Bldg.  710 
Norfolk  1 
Portsmouth  i 


aval  Shipyard 
Co:  VA  23709- 
Landholdlng  Agency:  Navy 
Property  1  Jumber:  77199920075 
Status:  E>  cess 
Reason:  E  rtensive  deterioration. 

Bldg.  711 

Norfolk  N  aval  Shipyard 

Portsmou  h  Co:  VA  23709- 

Landhold  ng  Agency:  Navy 

Property  1  Jumber:  77199920076 

Status:  Ex  cess 

Reason:  Extensive  deterioration. 

Bldg.  712 
Norfolk  N  aval 
Portsmou 


Shipyard 
h  Co:  VA'23709- 
Landholdlng  Agency:  Navy 
Property  1  Jumber:  77199920077 
Status:  E>  cess 
Reason:  ^ctensive  deterioration 

Bldg.  713 

Norfolk 

Portsmouth 


N  aval 
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Shipyard 
Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Jumber:  77199920078 
Status:  Ej  cess 
Reason:  E  <tensive  deterioration 

Bldg.  714 

Norfolk  Naval 

Portsmou  ;h 

Landhold  i 

Property 

Status: 

Reason:  ^tensive  deterioration 

Bldg.  715 

Norfolk 

Portsmouth 


Shipyard 
Co:  VA  23709- 
ng  Agency:  Navy 
Jumber:  77199920079 
E>  cess 


h  aval : 


Shipyard 
Co:  VA  23709- 
Landholctng  Agency:  Navy 
Property  Jumber:  77199920080 
Status:  E>  cess 
Reason:  Extensive  deterioration 
Bldg.  716 

Norfolk  N  aval  Shipyard 
Portsmou  ;h  Co:  VA  23709- 
Landhold  ing  Agency:  Navy 
Property  Jumber:  77199920081 
Status:  E)  cess 
Reason:  E  xtensive  deterioration. 

Bldg.  717 
Norfolk  Naval 
Portsmou 


jthi 


Shipyard 
Co:  VA  23709- 
Landholc  ing  Agency:  Navy 
Property  ^lumber:  77199920082 
Status:  E)  cess 
Reason:  E  xtensive  deterioration. 
Bldg.  718 
Norfolk 
Portsmouth  ( 
Landholc 
Property 
Status: 

Reason:  E  xtensive  deterioration. 
Bldg.  145  i 
Norfolk  f  aval  Shipyard 


^  aval  Shipvard 
Co:  VA'23709- 
Agency:  Navy 
dumber:  77199920083 
E]  cess 


cing, 


Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920084 
Status:  Excess 
Reason:  Extensive  deterioration. 

Washington 

Bldg.  894 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345-7610 
Landholding  Agency:  Navy 
Property  Number:  77199920085 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

[FR  Doc.  99-11214  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
PRT-011288 

Applicant:H.  Allen  Netherland,  Escatawpa, 
MS 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
maJe  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-008520 

Applicant:  Edward  Louis,  Henry  Doorly  Zoo, 
Omaha,  NE 

The  applicant  has  requested 
amendment  of  an  application  originally 
published  March  4,  1999.  The  revised 
application  requests  a  permit  to  import 
biological  samples  of  all  species  of 
lemur  collected  from  animals  in  the 
wild  on  Madagascar  for  the  purpose  of 
scientific  research  in  lemur  genetics. 
This  notification  covers  activities 
conducted  by  this  applicant  for  a  period 
of  five  years 
PRT-834015 

Applicant:  NIH/National  Cancer  Institute, 
Frederick,  MD 

The  applicant  requests  to  have  their 
permit  re-issued  for  the  import  of  hair, 
tissue,  and  blood  samples  from  Vicuna 
( Vicugna  vicugna)  from  Bolivia  and 
Argentina,  Chile,  and  Peru  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  scientific 
research  over  a  five  year  period. 


PRT-011262 

Applicant:  Douglas  Yajko,  Glenwood 
Springs,  CO 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
cheetah  [Acinonpc  jubatus)  from 
Namibia  for  the  purpose  of 
enhancement  to  the  survival  of  the 
species. 
PRT-011261 
Applicant:  Robert  Senter,  Sr.,  Plaistow,  NH 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
cheetah  (Acinonyx  jubatus)  from 
Zimbabwe  for  the  purpose  of 
enhemcement  to  the  survival  of  the 
species. 
PRT-011260 
Applicant:  Clifford  Senter,  Plaistow,  NH 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
cheetah  (Acinonyx  jubatus)  from 
Zimbabwe  for  the  purpose  of 
enhancement  to  the  survival  of  the 
species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  followring  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

PRT-010370 

Applicant:  Monterey  Bay  Aquarium, 
Monterey,  CA 

Permit  Type:  Take  for  scientific 
research. 

Name  and  Number  of  Animals: 
Southern  sea  otter  (Enhydra  lutris 
nereis),  up  to  10. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  develop  and  test  an  enhanced 
radio  tagging  technique  for  Southern  sea 
otters. 

Source  of  Marine  Mammals:  Captive 
sea  otters  held  by  Monterey  Bay 
Aquarium  under  Section  109(h)  of  the 
Marine  Mammal  Protection  Act.  Period 
of  Activity.  Up  to  5  years,  if  issued. 
Applicant:  Renee  Snider,  Elk  Grove,  CA. 

PRT-011107 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (t/rsus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
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polar  bear  population,  Canada  for 
personal  use. 

Applicant:  Terrv  Michael  Marshall, 
Wildwood,  MO. 

PRT-011106 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Soimd 
polar  bear  population.  Canada  for 
personal  use. 
Applicant:  Ray  Richard  Fisher,  II,  Charlotte. 

NC. 

PRT-011105 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-himted  from  the  Southern 
Beaufort  Sea  polar  bear  population, 
Canada  for  personal  use. 
Applicant:  Allen  L.  Ebnet,  Aitkin,  MN. 

PRT-MA-011207 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hxmted  from  the  McClintock 
Chaimel  polar  bear  population,  Canada 
for  personal  use. 
Applicant:  Michael  J.  Boyce.  Reno,  NV. 

PRT-011282 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population,  Canada  for 
personal  use. 
Applicant:  William  F.  Chesley,  Crofton,  MD. 

PRT-011279 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population.  Canada  for 
personal  use. 
Applicant:  Warren  F.  Florkiewicz,  Scottsdale, 

AZ. 

PRT-011278 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Soimd 
polar  bear  population,  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  700.  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 


requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  May  3,  1999. 
MaryEllen  Amtower, 

Acting  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  99-11472  Filed  5-&-99;  8:45  am) 

BILUNG  CODE  4310-5&-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service. 

Endangered  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  vdth 
endangered  species  pursuant  to  section 
10  (a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 
Permit  No.  TE-001075 

Applicant:  Marc  Blain.  Pasadena. 
California 

The  applicant  requests  a  permit 
amendment  to  take  (harass  by  survey) 
the  southwestern  willow  flycatcher 
[Empidonax  traillil  extimus)  in 
conjunction  with  presence  or  absence 
surveys  throughout  Los  Angeles.  San 
Bernardino.  Orange.  Riverside,  and  San 
Diego  Counties.  California,  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  TE-011021 

AppHcant:  U.S.  Bureau  of 
Reclamation,  Denver,  Colorado 

The  applicant  requests  a  permit  to 
take  (captiu-e,  mark,  and  collect)  the 
desert  pupfish  [Cyprinodon  macularius) 
in  conjunction  with  presence  or  absence 
surveys  and  scientific  research 
throughout  the  shoreline  pools, 
irrigation  drains,  and  tributaries  of  the 
Salton  Sea,  California,  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  TE-010350 
Applicant:  Lisa  Edgington.  Los 

Angeles,  California 
The  applicant  requests  a  permit  to 
take  (remove  and  reduce  to  possession) 
specimens  of  Lyon's  pentachaeta 
[Pentachaeta  lyonii)  in  conjunction  with 


scientific  research  throughout  the 
species'  range  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  TE-009396 
Applicant:  Zay  Denise  Ebsen,  El 

Cajon,  California 
The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  San  Diego  fairy  shrimp 
[Brachinecta  sandiegonensis)  and  the 
Riverside  fairy  shrimp  [Streptocephalus 
woottoni)  in  conjimction  with  surveys 
in  Riverside.  San  Diego,  and  Orange 
Counties,  California  for  the  purpose  of 
enhancing  their  survival. 
Permit  No.  TE-009838 
Applicant:  Siskiyou  Resource 

Geographic,  Ashland,  Oregon 
The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni) 
throughout  the  species  range  in 
conjimction  with  surveys  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  TE-009396 
Applicant:  Mary  Anne  Pentis, 

Ramona,  California 
The  applicant  requests  a  permit  to 
take  (collect  and  reduce  to  possession) 
the  San  Diego  mesa  mint  [Pogogyne 
abramsii),  Otay  mesa  mint  [Pogogyne 
nudiuscula),  button  celery  [Eryngium 
aristualtum  parishii),  and  spreading 
Navarretia  [Navarretia  fossalis),  and 
take  (survey,  collect,  and  sacrifice)  the 
San  Diego  fairy  shrimp  [Brachinecta 
sandiegonensis)  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni)  in 
San  Diego  County.  California,  in 
conjunction  with  surveys  and  scientific 
research  for  the  purpose  of  enhancing 
their  survival. 
Permit  No.  TE-010897 
Applicant:  Ricardo  Montijo,  Santa 

Barbara,  California 
The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni) 
throughout  the  species  range  in 
California,  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-797999 
Applicant:  Merkel  &  Associates,  San 
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,  Califomia 
The  aiplicant  requests  a  permit  to 
take  (ha  ass  by  survey,  collect,  and 
sacrifice )  the  Conservancy  fairy  shrimp 
[Branch,  necta  conservatio),  longhom 
fairy  shi  imp  (Branchinecta 
longiani  ?nna),  vernal  pool  tadpole 
shrimp  {Lepidurus  packardi),  San  Diego 
fairy  shi  imp  [Brachinecta 
sandiegtmensis),  and  the  Riverside  fairy 
shrimp  ( Streptocephalus  woottoni) 
through(  tut  the  species  range  in 
Califom  a,  in  conjunction  with  surveys 
for  the  p  urpose  of  enhancing  their 
survivaJ 

DATES:  V  Written  comments  on  these 
permit  a  aplications  must  be  received  by 
June  7,  1999. 

ADDRESS  ES:  Written  data  or  comments 
should  te  submitted  to  the  Chief, 
Division  of  Recovery,  Planning  and 
Permits,  Ecological  Services,  Fish  and 
Wildlife  Service,  911  N.E.  11th  Avenue, 
Portland ,  Oregon  97232-4181;  Fax: 
(503)  23  1-6243.  Please  refer  to  the 
respecti'  e  permit  number  for  each 
applicat  on  when  submitting  comments. 
All  comments  received,  including 
names  a:  id  addresses,  will  become  part 
of  the  of  icial  administrative  record  and 
may  be  laade  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submittdd  with  these  applications  are 
availabhi  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedon:  of  Information  Act.  by  any 
party  wl  o  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  tc  the  address  above;  telephone: 
(503)  23  -2063.  Please  refer  to  the 
respecti'  e  permit  number  for  each 
applicat  on  when  requesting  copies  of 
documei  its. 

Dated:  April  29,  ia99. 
Thomas  I  twyer, 

Acting  Re  ^ional  Director,  Region  1.  Portland, 
Oregon. 
(FR  Doc.   19-11486  Filed  5-6-99;  8:45  am) 

BILLING  CCDE  4310-55-P 


DEPAR1  IMErJT  OF  THE  INTERIOR 

Geological  Survey 

Land  Processes  Distributed  Active 
Archive  Center  (DAAC)  Science 
Advisory  Panel  Meeting;  Advisory 
Panel  Mteting 


AGENCY: 
ACTION: 


U.S.  Geological  Survey. 
■Jotice  of  meeting. 


SUMMARt:  The  Land  Processes 
Distribu  ed  Active  Archive  Center 
(DAAC)  Science  Advisory  Panel  will 
meet  at  I  he  U.S.  Geological  Survey 


(USGS)  Earth  Resources  Observation 
Systems  (EROS)  Data  Center  (EDC)  near 
Sioux  Falls,  South  Dakota,  on  May  25- 
27,  1999.  The  Committee,  comprised  of 
12  members  from  academia, 
government,  and  private  industry 
provide  Land  Process  DAAC 
management  and  staff  with  advice  and 
guidance  in  development, 
implementation,  and  operation  of  DAAC 
data  processing,  archiving,  and 
distribution  systems  and  related  science 
support  capabilities. 

Topics  to  be  reviewed  and  discussed 
by  the  Panel  include  Landsat  7  flight 
and  ground  systems  status,  data  and 
product  distribution  and  pricing 
policies.  Earth  Observing  System  (EOS) 
Data  Gateway  devleopment  and 
implementation  status,  validation 
science  support,  systems  test  activities, 
EOS  Core  System  (ECS)  maintenance 
and  operations  status  and  plans,  and  FY 
1999  budget  and  activities  update. 
DATES:  May  25-27,  1999,  beginning  at 
8:30  a.m.  on  Tuesday,  May  25  and 
adjourning  at  2:00  p.m.  on  Thursday, 
May  27. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
G.  Bryan  Bailey,  Land  Processes  DAAC 
Project  Scientist,  U.S.  Geological 
Survey,  EROS  Data  Center,  Sioux  Falls, 
South  Dakota  57198  at  (605)  594-6001 
or  e-mail  at  gbbailey@usgs.gov 
SUPPLEMENTARY  INFORMATION:  Meetings 
of  the  Land  Processes  DAAC  Science 
Advisory  Panel  are  open  to  the  public. 

Dated:  April  27,  1999. 
Richard  E.  Witmer, 
Chief,  National  Mapping  Division. 
[FR  Doc.  99-11460  Filed  5-6-99;  8:45  am] 
BILUNG  CODE  4310-V7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Irrigation  Operation  and  Maintenance 
Rate  Adjustment  for  San  Carlos 
Irrigation  Project,  Arizona 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Irrigation  Operation 

and  Maintenance  (O&M)  Rate 

Adjustment. 

SUMMARY:  The  Bureau  of  Indian  Affairs 

is  adjusting  the  irrigation  assessment 

rates  for  operating  and  maintaining  the 

San  Carlos  Irrigation  Project  for  the  1999 

season. 

DATES:  The  new  irrigation  assessment 

rate  for  1999  will  become  effective  May 

7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Nordwall,  Area  Director,  Bureau 


of  Indian  Affairs,  Phoenix  Area  Office, 
P.O.  Box  10,  Phoenix,  AZ  85001, 
telephone  (602)  379-6956. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  15, 
1914  (38  Stat.  583,  25  U.S.C.  385).  The 
Secretciry  has  delegated  this  authority  to 
the  Assistant  Secretary-Indian  Affairs 
under  part  209  Departmental  Manual, 
Chapter  8.1  A  and  Memorandum  dated 
January  25,  1994,  from  Chief  of  Staff, 
Department  of  the  Interior,  to  Assistant 
Secretaries,  and  Heads  of  Bureaus  and 
Offices. 

This  notice  is  given  in  accordcince 
with  Section  171.1(e)  of  part  171, 
Subchapter  H,  Chapter  1,  of  Title  25  of 
the  Code  of  Federal  Regulations,  which 
provides  for  fixing  and  announcing  the 
rates  for  annual  operation  and 
maintenance  assessments  and  related 
information  for  BIA  operated  and 
owned  irrigation  projects. 

The  assessment  rates  are  based  on  an 
estimate  of  the  cost  of  normal  operation 
and  maintenance  of  the  irrigation 
project.  Normal  operation  and 
maintenance  means  the  expenses  we 
incur  to  provide  direct  support  or 
benefit  to  the  project's  activities  for 
administration,  operation,  maintenance, 
and  rehabilitation.  We  must  include  at 
least: 

(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and  our 
employees  imder  his/her  management 
control, 

(b)  Materials  and  supplies, 

(c)  Major  and  minor  vehicle  and 
equipment  repairs, 

(d)  Equipment,  including 
transportation,  fuel,  oil,  grease,  lease 
and  replacement, 

(e)  Capitalization  expenses, 

(f)  Acquisition  expenses,  and 

(g)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  irrigation  project 

Payments 

The  irrigation  operation  and 
maintenance  assessments  become  due 
based  on  locally  established  payment 
requirements.  No  water  shall  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 

Interest  and  Penalty  Fees 

Interest,  penalty,  and  administrative 
fees  will  be  assessed,  where  required  by 
law,  on  all  delinquent  operation  and 
maintenance  assessment  charges  as 
prescribed  in  the  Code  of  Federal 
Regulations,  Title  4,  Part  102,  Federal 
Claims  Collection  Standards;  and  42 
BIAM  Supplement  3,  part  3.8  Debt 


Collection  Procedures.  Beginning  30 
days  after  the  due  date  interest  will  be 
assessed  at  the  rate  of  the  ciurent  value 
of  funds  to  the  U.S.  Treasury.  An 
administrative  fee  of  $12.50  will  be 
assessed  each  time  an  eifort  is  made  to 
collect  a  delinquent  debt;  a  penalty 
charge  of  6  percent  per  year  will  be 
charged  on  delinquent  debts  over  90 
days  old  and  will  accrue  from  the  date 
the  debt  became  delinquent.  After  180 
days  a  delinquent  debt  will  be 
forwarded  to  the  United  States  Treasury 
for  further  action  in  accordance  with  the 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134). 

Comments:  On  September  17,  1997, 
the  Bureau  of  Indian  Affairs  published 
a  notice  in  the  Federal  Register,  62  FR 
44992,  proposing  to  adjust  the  irrigation 
assessment  rates  for  operating  and 
maintaining  SCIP  for  1998,  1999,  and 
subsequent  years.  The  notice  of 
proposed  rate  adjustment  provided  a  30- 
day  public  comment  period.  No 
comments  were  received  for  the  1998 
irrigation  season  and  a  Federal  Register 
notice  was  published  on  March  16, 
1998,  62  FR  12818-12819,  for  the  1998 
irrigation  season  only.  Comments  were 
received  for  the  proposed  adjustment  to 
the  assessment  for  1999. 

The  San  Carlos  Irrigation  and 
Drainage  District  (SCIDD)  commented 
on  the  proposed  1999  irrigation 
assessment  increase  of  $6.00  per  acre  to 
a  $26.00  per  acre  assessment.  Their 
comment  questioned  the  inclusion  in 
the  assessment  of  the  cost  for  future 
repair  of  the  spillway  gates  at  Coolidge 
Dam.  Coolidge  Dam  is  part  of  the 
infrastructure  of  the  San  Carlos 
Irrigation  Project  (SCIP).  Subsequent  to 
correspondence  and  meetings  between 
BIA  and  SCIDD  to  review  the  proposed 
rate  increase  of  $6.00  per  acre,  the  BIA 
has  decided  not  to  increase  the 
assessment  to  $26.00  at  this  time.  The 
irrigation  assessment  for  SCIP  will 
remain  at  $20.00  per  acre  until  further 
notice.  The  BLA  has  initiated  a  study  of 
the  spillway  gates  at  Coolidge  Dam  to 
analyze  the  benefits  of  their  repairing. 
Upon  completion  of  the  study,  SCIP  will 
review  its  possible  impact  on  any  future 
irrigation  rate  assessment. 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(0MB)  that  this  rate  adjustment  meets 
the  applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Executive  Order  12866 

This  rate  adjustment  is  not  a 
significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
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Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rate  making  is  not  a  rule  for  the 
purposes  of  the  Regulatory  Flexibility 
Act  because  it  is  "a  rule  of  particular 
applicability  relating  to  rates."  5  U.S.C. 
601(2). 

Executive  Order  12630 

The  Department  has  determined  that 
this  rate  adjustment  does  not  have 
significant  "takings"  implications. 

Executive  Order  12612 

The  Department  has  determined  that 
this  rate  adjustment  does  not  have 
significant  Federalism  effects  because  it 
pertains  solely  to  Federal-tribal  relations 
and  will  not  interfere  with  the  roles, 
rights,  and  responsibilities  of  states. 

NEPA  Compliance 

The  Department  has  determined  that 
this  rate  adjustment  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  requfred  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act  of  1995 

This  rate  adjustment  does  not  contain 
collections  of  information  requiring 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

Unfunded  Mandates  Act  of  1995 

This  rate  adjustment  imposes  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

Rate  Adjustment:  The  following  table 
illustrates  the  rate  adjustment: 

San  Carlos  Irrigation  Project  Ir- 
rigation Rate  per  Assessable 
Acre 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-00-P] 

[aA-9288,  AA-9330,  and  AA-10424] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulations  43  CFR  2650.7(d).  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971, 
(ANCSA),  43  U.S.C.  1601,  1613(h)(1). 
will  be  issued  to  the  Calista  Corporation 
for  three  sites  aggregating  approximately 
529  acres.  The  lands  involved  are  in  the 
vicinity  of  Nunivak  Island,  Alaska. 

Seward  Meridian.  Alaska 

T.  1  N.,  R.  103  W., 
T.  2S..R.  103  W.. 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decisions  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  Uie 
decisions,  shall  have  until  June  7.  1999 
to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requfrements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Patricia  A.  Baker, 

Land  Law  Examiner  Branch  of  ANCSA 
Adjudication. 

(PR  Doc.  99-11488  Filed  5-&^9;  8:45  am) 

BILUNG  CODE  «310-01-P 


DEPARTMENT  OF  THE  INTERIOR 


Rate 


1998 


$20.00 


^^^       Bureau  of  Land  Management 


$20.00       [NM-91 0-08-1 020-00] 


Dated:  April  29,  1999. 
Kevin  Cover. 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  99-11456  Filed  5-6-99:  8:45  am] 

BILUNG  CODE  4310-02-P 


New  Mexico  Resource  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  new  member 

orientation  meeting  and  council 

meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 


24676 


Federal  Register /Vol.  64,  No.  88 /Friday,  May  7,  1999 /Notices 


Act  and  the  Federal  Advisory 
Commit  ee  Act  of  1972  (FACA),  5  U.S.C. 
Append  LX  1.  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM).  cxinounces  an  orientation 
meeting  of  the  New  Mexico  Resource 
Advisors  Council  (RAC).  This  meeting 
is  focus(  d  toward  the  new  RAC 
member  >.  Existing  RAC  members  may 
also  attend. 

The  01  le  day  orientation  meeting  will 
be  held  on  Wednesday  June  16,  1999  at 
the  Amt  erley  Suite  Hotel,  7620  Pan 
American  NE,  Albuquerque,  NM  87109. 
This  me  ;ting  starts  at  8  a.m.  The  draft 
agenda  I  ar  the  orientation  meeting 
include!  presentation  and  discussion  on 
the  regu  ations  and  laws  under  which 
the  RAC  functions,  the  RAC  Charter, 
travel  vc  ucher  procedures,  summaries 
of  recen  RAC  recommendations, 
Southw(  St  Strategy,  the  BLM/New 
Mexico  strategic  Plan  and  minutes  from 
previous  RAC  meetings.  Agenda  items 
may  be  (  hange  depending  on  the  needs 
of  the  Rj  ^C.  This  RAC  meetings  is  open 
to  the  public.  The  end  time  of  4:30  p.m. 
for  the  a  rientation  meeting  may  be 
changed  depending  on  the  needs  of  the 
RAC. 

The  re  gular  RAC  meeting  will  be  held 
on  ThuTiday,  June  17  and  Friday,  June 
18,  1999  at  the  Amberly  Suite  Hotel, 
7620  Pail  American  NE,  Albuquerque, 
NM  8711)9.  The  meeting  on  June  17  and 
18,  199S  starts  at  8  a.m.  both  days.  The 
draft  age  nda  for  the  RAC  meeting 
includes  getting  acquainted  and 
welcomi !,  agreement  on  the  meeting 
agenda,  my  RAC  comments  on  the  draft 
summar  r  minutes  of  the  last  RAC 
meeting  on  November  19  and  20,  1998 
in  Las  Cmces,  NM.,  check  in  with  RAC 
member;,  presentation  and  discussion 
on  Stanc  ard  and  Guidelines  Resource 
Manage!  nent  Plan  Amendmenty 
Environ]  nental  Impact  Statement,  public 
commer  t  to  the  RAC,  facilitated 
dialogue  on  RAC  Standards  and 
Guidelir  es,  BLM  Field  Managers 
presentations,  RAC  selection  of  draft 
agenda  i  ;ems  and  location  for  next  RAC 
meeting  presentation  and  discussion  on 
Rio  Grai  d  Corridor  proposed  plan  and 
final  EIS  and  RAC  assessment  of  this 
meeting  Specific  agenda  items,  dates, 
times  cUi  d  locations  may  be  adjusted 
with  apjiroval  of  the  RAC. 

The  ti  ne  for  the  public  to  address  the 
RAC  is  c  p.m.  to  5  p.m.  Thursday,  June 
17.  199S ,  The  RAC  may  reduce  or 
extend  t  le  end  time  of  5  p.m.  depending 
on  the  n  amber  of  people  wishing  to 
address  ;he  RAC.  The  length  of  time 
availabl  i  for  each  person  to  address  the 
RAC  wi  1  be  established  at  the  start  of 
the  public  comment  period  and  will 
depend  Dn  how  many  people  there  are 
that  wis  1  to  address  the  RAC.  At  the 


completion  of  the  public  comments  the 
RAC  may  continue  discussion  on  its 
Agenda  items.  The  meeting  on  June  18, 
1999,  is  plaimed  to  end  at  5  p.m.  The 
end  time  of  5  p.m.  for  the  meeting  may 
be  changed  depending  on  the  work 
remaining  for  the  RAC. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Armstrong,  New  Mexico  State  Office, 
Planning  and  Policy  Team,  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
PO  Box  27115,  Santa  Fe,  New  Mexico 
87502-0115,  telephone  (505)  438-7436. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resoiuce  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  plaiming  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  plaiming, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
public  land  health  and  guidelines  for 
livestock  grazing  management. 

Dated;  April  30,  1999. 
M.J.  Chavez, 
State  Director. 
[FR  Doc.  9&-11487  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  4310-FB-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-384  (Final)  and 
731-TA-806-808  (Final)] 

Certain  Hot-Rolled  Steel  Products 
From  Brazil,  Japan,  and  Russia;  Notice 
of  Commission  Determination  to 
Conduct  a  Portion  of  the  Hearing  In 
Camera 

agency:  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  Japanese 
respondents  (Nippon  Steel  Corporation, 
NKK  Corporation.  Kobe  Steel,  Ltd., 
Kawasaki  Steel  Corporation,  Sumitomo 
Metal  Industries,  Ltd.,  and  Nisshin  Steel 
Co.,  Ltd.)  and  Brazilian  respondents 
(USIMINAS,  COSIPA,  and  CSN),  the 
Commission  has  determined  to  conduct 
a  portion  of  its  hearing  in  the  above- 
captioned  investigations  scheduled  for 
May  4,  1999,  in  camera.  See 
Commission  rules  207.24(d),  201.13(m) 
and  201.36(b)(4)  (19  CTO  207.24(d), 
201.13(m)  and  201.36(b)(4)).  The 
remainder  of  the  hearing  will  be  open  to 
the  public.  The  Commission  has 
determined  that  the  seven-day  advance 
notice  of  the  change  to  a  meeting  was 


not  possible.  See  Commission  rule 
201.35(a).  (c)(1)  (19  CFR  201.35(a), 
(c)(1)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Fishman,  Office  of  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  202- 
205-3115,  e-mail  afishman@usitc.gov. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Conunission  believes  that  the  Japanese 
and  Brazilian  respondents  have  justified 
the  need  for  a  closed  session.  The 
Japanese  and  Brazilian  respondents  seek 
a  closed  session  to  allow  for  a  company 
by  company  analysis  of  certain  domestic 
producers'  valuation  and  cost  allocation 
of  internal  transfers  of  certain  hot-rolled 
steel  products.  Because  such 
discussions  will  necessitate  disclosure 
of  business  proprietary  information 
(BPI),  they  can  only  occur  if  a  portion 
of  the  hearing  is  held  in  camera.  In 
making  this  decision,  the  Commission 
nevertheless  reaffirms  its  belief  that 
whenever  possible  its  business  should 
be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioners  and 
by  respondents,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
confidential  presentation  by  the 
Japanese  and  Brazilian  respondents  and 
for  questions  from  the  Commission 
relating  to  the  BPI,  followed  by  an  in 
camera  rebuttal  presentation  by 
petitioners.  For  any  in  camera  session 
the  room  will  be  cleared  of  all  persons 
except  those  who  have  been  granted 
access  to  BPI  imder  a  Commission 
administrative  protective  order  (APO) 
and  are  included  on  the  Commission's 
APO  service  list  in  this  investigation. 
See  19  CFR  201.35(b)(1),  (2).  The  time 
for  the  parties'  presentations  and 
rebuttals  in  the  in  camera  session  will 
be  taken  from  their  respective  overall 
allotments  for  the  hearing.  All  persons 
plaiming  to  attend  the  in  camera 
portions  of  the  hearing  should  be 
prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in 
Certain  Hot-Rolled  Steel  Products  from 
Brazil.  Japan,  and  Russia,  Inv.  Nos.  701-TA- 
384  (Final)  and  731-TA-806-808  (Final), 
may  be  closed  to  the  public  to  prevent  the 
disclosure  of  BPI. 

Issued:  May  4,  1999. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-11538  Filed  5-6-99;  8:45  am] 

BILUNG  COOe  7020-02-P 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-345] 

Recent  Trends  in  U.S.  Services  Trade 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  2000  report  on 
Recent  Trends  in  U.S.  Sen'ices  Trade 
and  the  opportunity  for  the  public  to 
submit  information. 


EFFECTIVE  DATE:  April  27,  1999. 
SUMMARY:  The  Commission  has 
prepared  and  published  annual  reports 
on  U.S.  trade  in  selected  industries/ 
commodity  areas  in  conjimction  with 
Commission  investigation  No.  332-345, 
U.S.  Trade  Shifts  in  Selected  Industries, 
since  1993.  Under  the  investigation  the 
Commission  publishes  two  annucil 
reports.  Shifts  in  U.S.  Merchandise 
Trade,  and  Recent  Trends  in  U.S. 
Services  Trade.  The  latest  version  of  the 
Recent  Trends  report  may  be  obtained 
from  the  ITC's  Internet  server  (http:// 
www.usitc.gov).  A  printed  report  may 
be  requested  by  contacting  the  Office  of 
the  Secretary  at  202-205-2000  or  by  fax 
at  202-205-2104.  The  Commission 
plans  to  publish  its  1999  report  on 
services  trade  in  May  1999.  The  2000 
report,  scheduled  to  be  published  in 
May  2000,  will  cover  cross-border  trade 
for  the  period  ending  in  1998  and 
transactions  by  affiliates  based  outside 
the  country  of  their  parent  firm  for  the 
period  ending  in  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  Recent  Trends 
report  may  be  directed  to  the  project 
leader,  Dennis  Luther,  Office  of 
Industries  (202-205-3497).  For 
information  on  the  legal  aspects,  please 
contact  Mr.  William  Gearhart,  Office  of 
General  Counsel  (202-205-3091).  The 
media  should  contact  Ms.  Margaret 
O'Laughlin,  Public  Affairs  Officer  (202- 
205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810).  Inquiries  or  suggestions  from 
the  public  regarding  the  report  are 
welcome  and  should  be  addressed  to  the 
Secretary  to  the  Commission,  at  (202- 
205-2000),  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  General 
information  concerning  the  Commission 


may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

Background 

The  initial  notice  of  institution  of  this 
investigation  was  published  in  the 
Federal  Register  of  September  8,  1993 
(58  FR  47287).  The  Commission 
expanded  the  scope  of  this  investigation 
to  cover  services  trade  in  a  separate 
report,  which  it  annoimced  in  a  notice 
published  in  the  Federal  Register  of 
December  28,  1994  (59  FR  66974).  The 
services  trade  report  has  been  published 
annually  since  June  1996  imder 
investigation  No.  332-345,  while  the 
merchandise  trade  report  has  been 
published  under  the  same  investigation 
annually  since  September  1993. 

As  in  past  years,  the  report  will 
summarize  trade  in  services  in  the 
aggregate  and  provide  analyses  of  trends 
and  developments  in  trade  in  selected 
service  industries  that  occurred  in  the 
latest  period  for  which  data  are 
published  by  the  U.S.  Department  of 
Conmierce,  Bureau  of  Economic 
Analysis. 

Written  Submission 

No  public  hearing  is  plaimed. 
However,  interested  persons  are  invited 
to  submit  written  information  relating  to 
trade  in  service  industries  for  the  May 
2000  report.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  provided  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  and  practice  and 
procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary 
of  the  Commission  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  to  the  Commission  in 
accordance  with  §  201.8  at  the  earliest 
practical  date  and  should  be  received  no 
later  than  the  close  of  business  on 
August  31,  1999.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 
Issued:  May  3,  1999. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-11537  Filed  5-6-99:  8:45  am) 

BILUNG  COOE  702(M>2-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  December  17,  1998 
and  published  in  the  Federal  Register 
on  December  29,  1998  (63  FR  71655), 
B.I.  Chemicals,  Inc.,  2820  N.  Normandy 
Drive,  Petersburg,  Virginia  23805.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  phenylacetone  (8501),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

The  firm  plans  to  import  the 
phenylacetone  for  the  bulk  manufacture 
of  amphetamine. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  B.I.  Chemicals,  Inc.  to 
import  phenylacetone  is  consistent  with 
the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1, 1971,  at  this  time.  DEA 
has  investigated  B.I.  Chemicals,  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34.  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  April  26, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-11444  Filed  5-6-99;  8:45  am) 
BILUNG  COOE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  14,  1998, 
and  published  in  the  Federal  Register 
on  December  23,  1998  (63  FR  71154), 
B.I.  Chemicals,  Inc.,  2820  N.  Normandy 
Drive,  Petersburg,  Virginia  23805,  made 
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(FR  Doc. 


considered  the  factors  in 
United  States  Code.  Section 
determined  that  the 
of  B.I.  Chemicals,  Inc.  to 
the  listed  controlled 
is  consistent  with  the  public 
at  this  time.  DEA  has 

B.I.  Chemicals,  Inc.  on  a 
is  to  ensure  that  the 
s  continued  registration  is 
with  the  public  interest. 
n  i^estigations  have  included 
and  testing  of  the  company's 
security  systems,  audits  of  the 
s  records,  verification  of  the 
's  compliance  with  state  and 

and  a  review  of  the 
s  background  and  history, 
pursuant  to  21  U.S.C.  823 
0.100  and  0.104,  the  Deputy 
Administrator,  Office  of 
Control,  hereby  orders  that 
application  submitted  by  the  above 
egistration  as  a  bulk 
faqturer  of  the  basic  class  of 
substance  listed  above  is 


CFRi 


manu 

controlled 

granted. 

Dated: 
lohn  H. 

Deputy  Aksistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administ  ntion 


Vpril  26.  1999. 
King. 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufa<^urer  of  Controlled 
Substarices;  Notice  of  Registration 
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dated  December  2,  1998. 
ished  in  the  Federal  Register 
11,  1998,  (63  FR  68473), 
Inc..  DBA  Cauldron  Process 

383  Phoenixville  Pike, 
Pennsylvania  19355,  made 
by  renewal  to  the  Drug 
Administration  (DEA)  to 
as  a  bulk  manufacturer  of 
a  basic  class  of  controlled 
listed  in  Schedule  U. 
plans  to  bulk  manufacture 

for  the  purpose  of 
bioequivalency  studies, 
considered  the  factors  in 
United  States  Code,  Section 
determined  that  the 


registration  of  Cauldron  Inc.  to 
manufacture  the  listed  controlled 
substance  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  the  firm  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  April  26. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-11446  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  441(M>9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  December  28,  1998, 
and  published  in  the  Federal  Register 
on  January  4,  1999,  (64  FR  181), 
Cauldron  Inc..  DBA  Cauldron  Process 
Chemistry.  383  Phoenixville  Pike. 
Malvern.  Pennsylvania  19355,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
phenylacetone  (8501).  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  import  the 
phenylacetone  for  the  bulk  manufacture 
of  amphetamine  basic  class. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Cauldron  Inc.  to  import 
phenylacetone  is  consistent  with  the 
public  interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1,  1971,  at  this  time.  DEA  has 
investigated  Cauldron  Inc.  to  ensure  that 
the  company's  registration  is  consistent 
with  the  public  interest.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 


Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  April  26,  1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-11447  Filed  5-6-99;  8:45  am) 
BILUNG  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  March  15, 
1999.  Dupont  Pharmaceuticals,  1000 
Stewart  Avenue,  Garden  City.  New  York 
11530.  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
meinufacturer  of  the  basic  classes  of 
controlled  substances  Usted  below: 


Drug 

Schedule 

Oxycodone  (9143) 

Hydrocodone  (9193) 

II 
II 

Oxymorphone  (9652)  

II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  products. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  July  6, 
1999. 

Dated:  April  26.  1999. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  99-11449  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Purusant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  19,  1999,  Noramco 
of  Delaware,  Inc.,  Division  of  McNeilab, 
Inc.,  500  Old  Swedes  Landing  Road, 
Wilmington,  Delaware  19801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 
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Drug 

Schedule 

Opium,  raw  (9600)  

Opium  granulated  (9640)  

II 
11 

The  firm  plans  to  import  the  listed 
controlled  substances  for  the  bulk 
manufacture  of  other  controlled 
substances. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  June  7,  1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 


any  controlled  substance  in  Schedule  I 
or  II  are  and  vsrill  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  April  26,  1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-11450  Filed  5-6-99;  8:45  am] 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  January  27,  1999,  and 
published  in  the  Federal  Register  on 
February  4,  1999,  (64  FR  5689), 
Orpharm,  Inc.,  4815  Dacoma,  Houston, 
Texas  77072,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Methadone  (9250)  

Methadone-lntermediate  (9254) 
levo-alphacetylmethadol  (9648) 


Schedule 


The  firm  plans  to  manufacture 
methadone  and  methadone-intermediate 
for  production  of  LAAM. 

DEA  has  considered  the  factors  in  21 
U.S.C.  §  823(a)  and  determined  that  tlie 
registration  of  Orpharm,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Orpharm,  Inc.  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  C.F.R. 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 


Dated:  April  26,  1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-11448  Filed  5-6-99;  8:45  am] 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INS  No.  1990-99] 

Announcement  of  District  Advisory 
Council  on  Immigration  Matters  Sixth 
Meeting 

AGENCY:  Immigration  and  Natiiralization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service)  has 
established  a  District  Advisory  Council 
on  Immigration  Matters  (DACOIM)  to 
provide  the  New  York  District  Director 
of  the  Service  with  recommendations  on 
ways  to  improve  the  response  and 
reaction  to  customers  in  the  local 
jurisdiction,  and  to  develop  new 
partnerships  with  local  officials  and 
community  organizations  to  build  and 
enhance  a  broader  understanding  of 
immigration  policies  and  practices.  The 
purpose  of  this  notice  is  to  announce 
the  foilhcoming  meeting. 
DATES  AND  TIMES:  The  Sixth  meeting  of 
the  DACOIM  is  scheduled  for  May  27, 
1999.  at  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Orange  County  Community  College,  115 
South  Street,  Middletown.  New  York, 
10940,  in  the  Biotech  Building  (between 
Ramview  and  South  Street),  Room  207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Young,  Designated  Federal 
Officer,  Immigration  and  Naturalization 
Service,  26  Federal  Plaza,  Room  14-100, 
New  York,  New  York,  10278,  telephone: 
(212) 264-0736. 

SUPPLEMENTARY  INFORMATION:  Meetings 
will  be  held  tri-annually  on  the  fourth 
Thursday  during  the  months  of  January, 
May,  and  September  1999. 

Summary  of  Agenda 

The  purpose  of  the  meeting  will  be  to 
conduct  general  business,  review 
subcommittee  reports,  and  facilitate 
public  participation.  The  DACOIM  will 
be  chaired  by  Charles  Troy,  Assistant 
District  Director  for  Management,  New 
York  District,  Immigration  and 
Naturalization  Service. 

Public  Participation 

The  DACOIM  meeting  is  open  to  the 
public,  but  advance  notice  of  attendance 
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to  ensure  adequate  seating, 
anning  to  attend  should 
contact  person  at  least  two  (2) 
to  the  meeting.  Members  of 
may  submit  written 
at  any  time  before  or  after  the 
for  consideration  by  the 
Written  statements  should  be 
Young,  Designated 
I  Officer,  Immigration  and 

on  Service,  26  Federal  Plaza, 
00,  New  York,  New  York, 
one:  (212)  264-0736.  Only 
!  tatements  received  by  5  p.m.  on 
1999,  will  be  considered  for 
at  the  meeting.  Minutes  of 
will  be  available  upon 


\pril  30,  1999. 


the 
request. 

Dated: 
Doris  Me  ssner. 

Commiss  oner,  Immigration  and 

Naturaliz  ition  Service. 

[FR  Doc.  )9-11512  Filed  5-6-99;  8:45  am] 

BILUNG  CCDE  4410-10-M 


DEPARtMENT  OF  LABOR 

Office  of  the  Secretary 

Submisiion  for  OMB  Review; 
Comment  Request 
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Department  of  Labor  (DOL)  has 
the  following  public 

collection  requests  (ICRs)  to 
of  Management  and  Budget 
review  and  approval  in 
e  with  the  Paperwork 
Act  of  1995  (Pub.  L.  104-13, 
.  Chapter  35).  A  copy  of  each 
ICR,  with  applicable 
documentation,  may  be 
by  calling  the  Department  of 
E  epartmental  Clearance  Officer, 
(202)  219-5096  ext.  143)  or  by 
Mills-Ira@dol.gov. 

should  be  sent  to  office  of 
ion  and  Regulatory  Affairs, 
Desk  Officer  for  BLS,  DM, 
MSHA,  OSHA,  PWBA,  or 
Office  of  Management  and 
Room  10235,  Washington,  DC 
02)  395-7316),  within  30  days 
date  of  this  publication  in  the 
Register. 
CIMB  is  particularly  interested  in 
which: 

whether  the  proposed 
of  information  is  necessary 
f  roper  performance  of  the 
of  the  agency,  including 
the  information  will  have 
utility; 

uate  the  accuracy  of  the 
estimate  of  the  burden  of  the 
collection  if  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  cuid 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Construction  Roofing  Industry 
Partnership  Pilot  Program. 

OMB  Number:  1218-ONEW. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  24. 

Estimated  Time  Per  Respondent:  16 
hours  (applications)  and  8  hours 
(report). 

Total  Burden  Hours:  404  hours. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  In  OSHA's  construction 
standards  that  address  roofing  work, 
employers  are  required  to  protect 
employees  from  hazards  such  as  falls 
from  roofs  and  burns  from  hot  asphalt. 
The  Construction  Industry  Partnership 
Pilot  Program  fosters  compliance  with 
these  standards  through  outreach  efforts 
and  incentives  that  reward  voluntary 
compliance. 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
|FR  Doc.  99-11554  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Office  of  The  Secretary 

Submission  for  OMB  Emergency 
Review;  Comment  Request 

May  1,1999. 

The  Department  of  Labor  has 
submitted  the  following  information 
collection  request  (ICR),  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  OMB  approval 
has  been  requested  by  May  10,  1999.  A 
copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 


Labor  Departmental  Clearance  Officer, 
fra  Mills  ((202)  219-5096  xl43) 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
Employment  and  Training,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  ((202)  395- 
7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Welfare-to-Work  Census 
Employment  Project:  Solicitation  for 
Grant  Applications. 

OMB  Number:  1205-Onew. 

Frequency:  One-time  only. 

Affected  Public:  Private  non-profit 
entities. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Respondent:  100 
hours. 

Total  Burden  Hours:  1,000. 

Total  Burden  Cost  (capital/startup): 
$40,000. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Description:  The  Balanced  Budget  Act 
of  1997,  signed  by  the  President  on 
August  5,  1997,  authorized  the 
Department  of  Labor  to  provide  Welfare- 
to-Work  (WtW)  grants  to  States  and 
local  communities  to  provide 
transitional  employment  assistance  to 
move  Temporary  Assistance  for  Needy 
Families  ("TANF)  recipients  with 
significant  employment  barriers  into 
unsubsidized  jobs  providing  long-term 
employment  opportunities.  The 
Department  of  Labor  seeks  applicants 
who  have  a  nationwide  network  of  non- 
profit affiliate  organizations  to  facilitate 
the  employment  of  WtW  program 


participants  as  enumerators  for  Census 

2000  in  local  areas  across  the  coimtry. 

Ira  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  99-11555  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  4S10-30-M 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decision  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determination  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decision  are  to  be  used  in 
accordance  with  the  provisions  of  29 
era  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determination  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  maybe  obtained  by 
virriting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT990001  (Mar.  12.  1999) 

CT990003  (Mar.  12,  1999) 

CT990004  (Mar.  12, 1999) 
New  Jersey 

NJ990062  (Mar.  12,  1999) 

NJ990005  (Mar.  12.  1999) 

NJ990007  (Mar.  12. 1999) 
New  York 

NY990002  (Mar.  12,  1999) 

NY990003  (Mar.  12,  1999) 

NY990004  (Mar.  12,  1999) 

NY990005  (Mar.  12,  1999) 

NY990006  (Mar.  12,  1999) 

NY990007  (Mar.  12,  1999) 

NY990008  (Mar.  12,  1999) 


NY990009  (Mar.  12,  1999) 
NY990010  (Mar.  12.  1999) 
NY990011  (Mar.  12,  1999) 
NY990012  (Mar.  12,  1999) 
NY990013  (Mar.  12,  1999) 
NY990015  (Mar.  12,  1999) 
NY990016  (Mar.  12,  1999) 
NY990017  (Mar.  12.  1999) 
NY990018  (Mar.  12.  1999) 
NY990019  (Mar.  12.  1999) 
NY99O020  (Mar.  12,  1999) 
NY990021  (Mar.  12.  1999) 
NY990022  (Mar.  12.  1999) 
NY990025  (Mar.  12,  1999) 
NY990026  (Mar.  12,  1999) 
NY990031  (Mar.  12.  1999) 
NY990032  (Mar.  12.  1999) 
NY99O033  (Mar.  12,  1999) 
NY990034  (Mar.  12,  1999) 
NY990036  (Mar.  12.  1999) 
NY990037  (Mar.  12,  1999) 
NY990038  (Mar.  12,  1999) 
NY990040  (Mar.  12.  1999) 
NY990041  (Mar.  12,  1999) 
NY990042  (Mar.  12.  1999) 
NY990043  (Mar.  12,  1999) 
NY990044  (Mar.  12.  1999) 
NY990045  (Mar.  12,  1999) 
NY990047  (Mar.  12,  1999) 
NY990048  (Mar.  12.  1999) 
NY990049  (Mar.  12,  1999) 
NY990051  (Mar.  12,  1999) 
NY990060  (Mar.  12,  1999) 
NY990072  (Mar.  12,  1999) 
NY990074  (Mar.  12.  1999] 
NY 990076  (Mar.  12,  1999) 
NY990077  (Mar.  12,  1999) 
Rhode  Island 
RI990001  (Mar.  12,  1999) 

Volume  II 

District  of  Columbia 
DC9900ai  (Mar.  12,  1999) 
NY990003  (Mar.  12.  1999) 
Maryland 

MD990001  (Mar.  12,  1999) 
MD990002  (Mar.  12,  1999) 
MD990006  (Mar.  12.  1999) 
MD990010  (Mar.  12.  1999) 
MD990016  (Mar.  12.  1999) 
MD990017  (Mar.  12.  1999) 
MD990021  (Mar.  12.  1999) 
MD990031  (Mar.  12,  1999) 
MD990037  (Mar.  12.  1999) 
MD990039  (Mar.  12.  1999) 
MD990042  (Mar.  12,  1999) 
MD990048  (Mar.  12,  1999) 
MD990055  (Mar.  12,  1999) 
MD990056  (Mar.  12.  1999) 
MD990058  (Mar.  12.  1999) 
Pennsylvania 

PA990025  (Mar.  12.  1999) 
Virginia 

VA990003  (Mar.  12.  1999) 
VA990009  (Mar.  12,  1999) 
VA990013  (Mar.  12,  1999) 
VA990015  (Mar.  12,  1999) 
VA990017  (Mar.  12,  1999) 
VA990018  (Mar.  12,  1999) 
VA990022  (Mar.  12.  1999) 
VA990035  (Mar.  12.  1999) 
VA990036  (Mar.  12.  1999) 
VA990046  (Mar.  12.  1999) 
VA990048  (Mar.  12.  1999) 
VA990049  (Mar.  12.  1999) 
VA990054  (Mar.  12.  1999) 
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VA99d055  (Mar.  12,  1999) 
VA99CD79  (Mar.  12,  1999) 
VA99C080  (Mar.  12,  1999) 
VA99CD81  (Mar.  12.  1999) 
VA99CD84  (Mar.  12.  1999) 
VA99CD85  (Mar.  12.  1999) 
VA99CD92  (Mar.  12.  1999) 
VA99CD99  (Mar.  12.  1999) 
VA99(I103  (Mar.  12. 1999) 

lia 
WV99*001  (Mar.  12,  1999) 
WV99I 1002  (Mar.  12.  1999) 
VW99(  1003  (Mar.  12.  1999) 
WV99I 1006  (Mar.  12.  1999) 
WV99I 1009  (Mar.  12,  1999) 

Volume  11 

Alabama 

AL990  334  (Mar.  12.  1999) 
Tenness(  e 

TN99C  301 

TN990  D02 

TN99C  Q03 

TN99C  Q05 

TN990ai8 

TN99C  D38 

TN99C  D39 

TN99C  042 

TN99e  043 

TN99C  044 

TN99C  045 

TN99C  046 

TN99C  048 

TN99C  062 

Volume  V 


Illinois 
IL990d01 


IL990(  02 
IL990(  03 
IL990(  04 
IL990(  0 
IL990(  06 
IL990(  07 
IL990(  08 
IL990(  09 
IL990(  1 
IL990(  1 
IL990(  1 
IL990(  14 
IL990(  1 
IL990(  16 
IL990(  1 
IL990(  20 
IL990(  23 
IL990(  25 
IL990(  26 
IL990(  28 
1L990(  139 
IL990(  140 
IL990(  141 
IL990I 144 
IL990I 147 
IL990(  149 
IL990(  155 
IL990I 156 
IL990I 159 
1L990I 160 
IL990(  162 
IL990I 163 
IL990I  (64 
IL990I 168 
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(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 
15  (Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12. 
(Mar.  12. 

1  (Mar.  12, 

2  (Mar.  12, 

3  (Mar.  12, 
(Mar.  12. 

5  (Mar.  12, 

(Mar.  12. 
7  (Mar.  12. 

(Mar.  12. 

(Mar.  12. 

(Mar.  12, 

(Mar.  12. 

(Mar.  12, 

(Mar.  12. 

(Mar.  12. 

(Mar.  12. 

(Mar.  12. 

(Mar.  12. 

(Mar.  12. 

(Mar.  12. 

(Mar.  12. 
59  (Mar.  12. 

(Mar.  12. 

(Mar.  12. 

(Mar.  12. 

(Mar.  12, 

(Mar.  12, 


Indiana 

IN99(i)02  (Mar.  12, 
IN99O0O3  (Mar.  12. 
IN99C  304  (Mar.  12, 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 

1999) 
1999) 
1999) 


IN990006  (Mar.  12,  1999) 

IN990016  (Mar.  12,  1999) 

.IN990059(Mar.  12,1999) 

Volume  V 

Iowa 

IA990002  (Mar.  12,  1999) 
IA990004  (Mar.  12,  1999) 
IA990005  (Mar.  12,  1999) 
IA990006  (Mar.  12, 1999) 
IA990009  (Mar.  12,  1999) 
IA990014  (Mar.  12,  1999) 
IA990019-(Mar.  12,  1999) 
IA990032  (Mar.  12,  1999) 

Missouri 


Mar.  12,  1999) 
Mar.  12,  1999) 
Mar.  12,  1999) 
Mar.  12,  1999) 
Mar.  12,  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mai.  12.  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12,  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12,  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12,  1999) 
Mar.  12, 1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12.  1999) 
Mar.  12. 1999) 
Mar.  12,  1999) 
Mar.  12,  1999) 
Mar.  12,  1999) 


MO990001 
MO990002 
MO990003 
MO990004 
MO990006 
MO990009 
MO990010 
MO990011 
MO990013 
MO990014 
MO990015 
MO990016 
MO990019 
MO990020 
MO9g0041 
MO990042 
MO990045 
MO990046 
MO990049 
MO990050 
MO990053 
MO990054 
MO990055 
MO990056 
MO990057 
MO990058 
MO990059 
MO990060 
MO990064 
MO990065 
MO990066 
MO990072 

Volume  VI 

Oregon 

OR990001  (Mar.  12,  1999) 
Washington 

WA990001  (Mar.  12,  1999) 

WA990005  (Mar.  12,  1999) 

WA990008  (Mar.  12,  1999) 

Volume  VII 

Hawaii 

HI990001  (Mar.  12,  1999) 

General  Wage  Determination 
Publication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry. 


The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription{s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  28th  day 
of  April  1999. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  99-11108  Filed  5-6-99;  8:45  am] 
BILUNG  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Notice  of 
Cancellation  of  Public  Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
SUMMARY:  Notice  is  hereby  given  that 
the  public  meeting  scheduled  for  the 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH)  on  May  6 
and  7  is  being  canceled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  Berry,  Office  of  Public  Affairs, 
Room  N-3647,  telephone  (202)  693- 
1999  at  the  Occupational  Safety  and 
Health  Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
SUPPLEMENTARY  INFORMATION:  Due  to  the 
absence  of  quorum  of  the  ACCSH 
members  the  meeting  is  being  canceled. 
The  Occupational  Safety  and  Health 
Administration  will  reschedule  the 
meeting  for  the  near  future. 

An  official  record  of  past  meetings  is 
available  for  public  inspection  at  the 
OSHA  Docket  Office,  Room  N-2625, 
telephone  202-693-2350. 

ACCSH  was  established  under  section 
107(e)(1)  of  the  Contact  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  333) 
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and  section  7(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
656). 

Signed  at  Washington,  DC  this  3rd  day  of 
May,  1999. 

Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  99-11553  Filed  05-06-99;  8:45  am] 

BILLING  CODE  4510-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-065)] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Astronomical  Search  for  Origins  and 
Planetary  Systems  (ORIGINS); 
Subcommittee  Meeting 

AGENC."  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  ORIGINS 
Subcommittee. 

DATES:  Monday,  May  24,  1999,  8:30  a.m. 
to  5  p.m.;  Tuesday,  May  25,  1999,  8:30 
a.m.  to  5  p.m. 

ADDRESSES:  NASA  Headquarters, 
Conference  Room  MIC-7  West,  Room 
7H46,  300  E  Street,  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Harley  Thronson,  Code  SR,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0362. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Response  from  Origins  Theme 
Director  to  Actions  from  last  OS 
Meeting 
— Report  from  Origins  Theme  Director 
— Astrobiology  Laboratory  at  Ames 

Research  Center 
— SIM  Science  Team  Announcement  of 

Opportunity 
— SiM  Architecture  Downselect  Process 
— Evaluation  of  Future  Mission 
Concepts  for  the  OSS  Strategic  Plan. 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate 
the  scheduling  priorities  of  the  key 
participants.  Visitors  will  be 
requested  to  sign  a  visitor's  register. 


Dated:  April  29,  1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-11547  Filed  5-6-99;  8:45  am] 

BILLING  CODE  751(M)1-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-064] 

NASA  Advisory  Council;  meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council. 

DATES:  Thursday,  May  20,  1999,  8:30 
a.m.  to  4:15  p.m.  and  Friday,  May  21, 
1999,  8:00  a.m.  to  10:00  a.m.  and  1:30 
p.m.  to  3:00  p.m.,  except,  if  launch  of 
the  NASA  Space  Shuttle  Mission  STS- 
96,  occurs  on  Thursday,  May  20,  1999, 
then  the  Thursday  meeting  start  time 
will  be  11:00  a.m.;  and  if  &at  launch 
occurs  on  May  21st,  then  the  Friday 
meeting  time  will  be  10:00  a.m.  to  12:00 
Noon. 

ADDRESSES:  NASA  Visitors  Center, 
Center  for  Space  Education,  Building 
M6-306,  Kennedy  Space  Center,  FL 
32899. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Dakon,  Code  Z,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0732. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— International  Space  Station  Update 
— ISS  Probability  Risk  Assessment 
— ISS  Research  Status 
— Space  Transportation  Architecture 

Studies  and  Faster,  Better,  Cheaper 

Update 
— Committee/TaskForce/Working  Group 

Reports 
— Discussion  of  Findings  and 

Recommendations 

A  detailed  agenda  and  further 
information  about  the  NASA  Advisory 
Coimcil  is  available  on  the  world  wide 
web  at: 

http://wwrw.hq.nasa.gov/office/codez/ 
nac.htm 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  April  29,  1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

A  dministra  tion. 

(FR  Doc.  99-11546  Filed  5-6-99;  8:45  am] 

BtLUNG  CODE  7S10-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Company 
(Diablo  Canyon  Nuclear  Power  Plant, 
Units  1  and  2);  Exemption 

I 

Pacific  Gas  and  Electric  Company,  et 
al.  (the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-80  and 
DPR-82,  which  authorize  operation  of 
the  Diablo  Canyon  Nuclear  Power  Plant 
(DCNPP),  Units  1  and  2.  The  license 
provides,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  two 
pressurized-water  reactors  at  the 
licensee's  site  located  in  San  Luis 
Obispo  County,  California. 

n 

Section  50.60  of  Title  10  of  die  Code 
of  Federal  Regulations  (10  CFR), 
"Acceptance  criteria  for  fracture 
prevention  measures  for  lightwater 
nuclear  power  reactors  for  normal 
operation."  paragraph  (a)  states,  in  part, 
that  "all  light-water  nuclear  power 
reactors,  *   *   *  must  meet  the  fracture 
toughness  and  material  surveillance 
program  requirements  for  the  reactor 
coolant  pressure  boundary  set  forth  in 
appendices  G  and  H  to  this  part." 
Pressurized  water  reactor  licensees  have 
installed  cold  overpressure  mitigation 
systems/low  temperature  overpressure 
protection  systems  (LTOP)  in  order  to 
protect  the  reactor  coolant  pressure 
boundary  from  being  operated  outside 
of  the  boundaries  established  by  the 
pressure  temperature  (P/T)  limit  curves 
and  to  provide  pressing  relief  of  the 
reactor  coolant  pressure  boundaries 
during  low  temperature 
overpressurization  events. 

m 

Section  50.12(a)  of  10  CFR,  "Specific 
exemption,"  states  that  *   *   * 

The  Commission  may,  upon  application  by 
any  interested  person,  or  upon  ils  own 
initiative,  grant  exemptions  &x)m  the 
requirements  of  the  regulations  of  this  part, 
which  are:  (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
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and  safet  ^,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commiss  ion  will  not  consider  granting  an 
exemptic  n  unless  special  circumstances  are 
present. 


ice  isee : 


Sectic  n  50.12(a){2)(ii)  of  10  CFR  states 
spe  :ial  circiimstances  are  present 
I  Ipplication  of  the  regulation  in 
cular  circumstances  would  not 
underlying  purpose  of  the  rule 
necessary  to  achieve  the 
ng  purpose  of  the  rule.  *   *   *" 
s  proposed  use  of  Code 
will  be  used  as  an 
method  for  establishing  the 
for  the  LTOP  systems.  Based 
conservatism  that  is  incorporated 
methods  of  Appendix  G  of 
>a  to  the  ASME  Code  for 
P/T  limit  curves,  it  is 
that  permitting  the  LTOP 
to  be  established  in 

with  the  Code  Case  (e.g.,  at 
10%  of  the  limit  defined  by 
imit  curves)  would  provide  an 
margin  of  safety  against  brittle 
allure  of  the  reactor  pressure 
Accordingly,  the  Commission 
that  special 
as  defined  in  10  CFR 
50.12(a)  2)(ii)  exist. 


that 
when 
the  part 
serve  th  j 
or  is  not 
underly 
The  11 
Case  N--fel4 
alternati  ve 
setpoint; 
on  the 
into  the 
Section 
calcu 
conclu 
setpoint ; 
accorda)  ice 


lat  ng 
d3d 


a  level  4l 

the  P/T 

adequati  f 

fracture 

vessels. 

has  detehnined 

circums  ances 


IV 

The 
pursuan 


exemption 
present 
health 
the 


and 


comi  non 
otherv  rise 


IS 

Therefore 

grants 

an  exemtition 

10  CFR 

Append 

setpoint 

to  use 

LTOP  SI 

limit  curves 


Cpmmission  has  determined  that, 
to  10  CFR  50.12,  the 
is  authorized  by  law,  will  not 
1  in  undue  risk  to  the  public 
safety  and  is  consistent  with 
defense  and  security,  and 
in  the  public  interest. 
,  the  Commission  hereby 
c  Gas  and  Electric  Company 
from  the  requirements  of 
.60  and  10  CFR  Part  50, 
X  G,  to  establish  LTOP 
The  licensee  will  be  allowed 
Case  N-514  to  establish 
appoints  to  be  used  in  their  P/T 


Pi  icific 


!  0.1 


C(  tde  I 


Pursuant  to  10  CFR  51.32,  the 
ion  has  determined  that 
of  this  exemption  will  have  no 
effect  on  the  environment  (64 


Commis  i 
granting 
significaht 
FR  2368  $) 


This  e  (emption  is  effective  upon 


issuance , 


Dated  ^  Rockville.  Maryland,  this  3rd  day 
of  May 

For  the  1 
John  A. : 

Director. 
Managen  ent, 
Regulatic  n. 
[FR  Doc. 
BUJJNG  I 


1^99. 

Nuclear  Regulatory  Commission. 

^wolinski, 

division  of  Licensing  Project 
Office  of  Nuclear  Reactor 


)9-11515  Filed  5-6-99:  8:45  am] 

7590-01-P 


CCDE 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Oversight  Process  Pilot 
Worlcshop 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  hold  an 
additional  session  to  the  Regulatory 
Oversight  Process  Pilot  Workshop  on 
May  20,  1999  (April  23,  1999;  64  R 
20025).  This  session  will  provide  an 
overview  of  the  regulatory  oversight 
processes  and  is  intended  for  those  who 
cannot  attend  the  entire  workshop. 
Topics  to  be  covered  are  an  overview  of 
the  pilot  program,  performance 
indicator,  baseline  inspection  program, 
significance  determination  process, 
enforcement,  and  assessment.  This 
meeting  is  open  to  the  public. 
DATES:  The  additional  session  will  be 
held  on  May  20,  1999,  from  2:00  p.m. 
to  5:00  p.m. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Philadelphia  Airport  Ramada  Inn, 
76  Industrial  Highway  (Rt.  291). 
Essington,  PA  19029.  The  hotel  phone 
number  is  (610)  521-9600  or  (800)  277- 
3900. 

FOR  FURTHER  INFORMATION  CONTACT: 
August  Spector  at  301^15-2140  or  Lee 
Miller  at  301-415-1361,  Mail  Stop:  O- 
5H4,  Inspection  Progreun  Branch,  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Cornelius  F.  Holden, 
Acting  Chief.  Inspection  Program  Branch, 
Division  of  Inspection  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-11516  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Staffing  Reinvention 


Office,  Employment  Service  (202)  606- 
0830. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  March  26,  1996  (64  FR 
14772).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  February  1, 1999, 
and  March  31, 1999,  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  February 
1999. 

One  Schedule  A  authorities  was 
established: 

Department  of  Health  and  Human 
Services 

Intermittent  positions,  at  GS-15  and 
below  and  WG-10  and  below,  on  teams 
imder  the  National  Disaster  Medical 
System  including  Disaster  Medical 
Assistance  Teams  and  specialty  teams, 
to  respond  to  disasters,  emergencies, 
and  incidents/events  involving  medical, 
mortuary  and  public  health  needs. 
Effective  March  3,  1999. 

No  Schedule  A  authorities  were 
revoked  during  March  1999. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  February 
1999. 

No  Schedule  B  authorities  were 
established  or  revoked  during  March 
1999. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  February  and 
March  1999: 

Council  on  Environmental  Quality 

Special  Assistant  to  the  Chair, 
Council  on  Environmentcd  Quality. 
Effective  March  8,  1999. 

Commodity  Futures  Trading 
Commission 

Administrative  Assistant  to  the 
Commissioner.  Effective  February  4, 
1999. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator,  Food  and  Nutrition 
Service.  Effective  February  3,  1999. 

Regional  Director,  Outreach  to  the 
Associate  Chief,  Natural  Resources 
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Conservation  Service.  Effective  February 
3. 1999. 

Staff  Assistant  to  the_Confidential 
Assistant,  Office  of  the'Secretary. 
Effective  February  3.  1999. 

Confidential  Assistant  to  the 
Administrator,  Rural  Utilities  Service. 
Effective  February  18, 1999. 

Confidential  Assistant  to  the  Chief. 
Forest  Service.  Effective  March  4,  1999. 

Deputy  Chief  of  Staff  to  the  Chief  of 
Staff.  Effective  March  4. 1999. 

Speech  Writer  to  the  Director.  Office 
of  Communications.  Effective  March  4, 
1999. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  March  8. 1999. 

Special  Assistant  to  the  Director.  Civil 
Rights.  Effective  March  16. 1999. 

Confidential  Assistant  to  the  Deputy 
Administrator.  Office  of  Community 
Development.  Effective  March  25. 1999. 

Confidential  Assistant  to  the 
Administrator.  Economic  Research 
Service.  Effective  March  25,  1999. 

Regional  Director,  Davis.  California,  to 
the  Administrator.  Farm  Service 
Agency.  Effective  March  25.  1999. 

Staff  Assistant  to  the  Administrator. 
Farm  Service  Agency.  Effective  March 
25,  1999. 

Confidential  Assistant  to  the 
Administrator,  Risk  Management 
Agency.  Effective  March  29, 1999. 


Department  of  Commerce 

Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
February  9,  1999. 

Confidential  Assistant  to  the  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks.  Effective  February  22, 
1999. 

Assistant  Director  for  Public  Affairs  to 
the  Director  of  Public  Affairs  and  Press 
Secretary.  Effective  February  26, 1999. 

Congressional  Affairs  Officer  to  the 
Associate  Director  for  Communications. 
Effective  February  26, 1999. 

Special  Assistant  to  the  Assistant  to 
the  Secretary  and  Director,  Office  of 
Policy  and  Strategic  Planning.  Effective 
March  4, 1999. 

Senior  Advisor  to  the  Assistant 
Secretary  for  Market  Access  and 
Comphance.  Effective  March  11, 1999. 
Department  of  Defense 

Director,  Cooperative  Threat 
Reduction  to  the  Assistant  Secretary  for 
Strategy  and  Threat  Reduction.  Effective 
February  24,  1999. 

Speecnwriter  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
Februarv  24.  1999. 

Staff  Specialist  to  the  Special 
Assistant  to  the  President/Senior 
Director  for  Intelligence  Programs. 
Effective  March  9, 1999. 


Assistant  for  Anti-Terrorism  Policy  to 
the  Deputy  Assistant  Secretary  (Policy 
and  Missions).  Effective  March  11,  1999 
Department  of  Education 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  February  3. 1999. 

Confidential  Assistant  to  the  Director, 
Office  of  Bilingual  Education  and 
Minority  Languages  Affairs.  Effective 
February  12,  1999. 

Director,  Intergovernmental  and 
Interagency  Affairs  Coordination  to  the 
Deputy  Assistant  Secretary, 
Intergovernmental  and  Interagency 
Affairs  Coordination.  Effective  February 
12,  1999. 

Confidential  Assistant  to  the  Assistant 
Secretary.  Office  of  Elementary  and 
Secondary  Education.  Effective 
February  17.  1999. 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Secretary,  Office  of  the 
Secretary.  Effective  February  26,  1999. 

Special  Assistant  to  the  Director, 
Scheduling  and  Briefing.  Effective 
March  2. 1999. 

Confidential  Assistant  to  the  Assistant 
Secretary.  Office  of  Postsecondary 
Education.  Effective  March  8. 1999. 
Special  Assistant  to  the  Assistant 
Secretary.  Office  of  Postseconadry 
Education.  Effective  March  11. 1999. 

Special  Assistant  to  the  Director. 
White  House  Initiative  on  Hispanic 
Education.  Effective  March  15. 1999. 

Special  Assistant  to  the  Counselor  to 
the  Secretary.  Effective  March  15. 1999. 
Department  of  Energy 

Director  of  Communications  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy.  Effective 
February  3,  1999. 

Scheduler  to  the  Assistant  Secretary 
for  Human  Resources  and 
Administration.  Effective  February  5, 
1999. 

Deputy  Assistant  Secretary  for  House 
Liaison  to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  February  17,  1999. 
Senior  Advisor  for  Scheduling  and 
Advance  to  the  Director  of  Scheduling. 
Effective  February  22, 1999. 

Senior  Advisor  for  Community  and 
Intergovernmental  Involvement  to  the 
Assistant  Secretary  for  Environmental 
Management.  Effective  March  2,  1999. 

Special  Projects  Officer  to  the 
Director,  Office  of  Public  Affairs. 
Effective  March  2,  1999. 

Special  Projects  Officer  to  the 
Director,  Office  of  Public  Affairs. 
Effective  March  4. 1999. 

Special  Assistant  for  Community 
Outreach  to  the  Assistant  Secretary  for 
Environment.  Safety  and  Health. 
Effective  March  5,  1999. 

Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  for 


Environmental  Management.  Effective 
March  8,  1999. 

Special  Assistant  to  the  Director  of 
Field  Management.  Effective  March  8. 
1999. 

Department  of  Health  and  Human 
Services 

Special  Assistant  (Speechwriter)  to 
the  Director  of  Speechwriting.  Effective 
February  22. 1999. 

Confidential  Assistant  (Scheduling)  to 
the  Director  of  Scheduling.  Effective 
February  24.  1999. 

Special  Assistant  to  the  Director  of 
Communications.  Effective  March  5, 
1999. 

Special  Assistant  to  the  Assistant 
Secretary.  Administration  for  Aging. 
Effective  March  5.  1999. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  (Advance)  to  the 
Director,  Executive  Services.  Effective 
February  1,  1999. 

Scheduling  Assistant  to  the  EWrector 
of  Executive  ScheduUng.  Effective 
February  1,  1999. 

Special  Counsel  to  the  General 
Counsel.  Effective  February  9.  1999. 

Si}ecial  Counsel  to  the  General 
Counsel.  Effective  February  12,  1999. 

Deputy  Assistant  Secretary  for  Policy, 
Program  and  Legislative  Initiatives  to 
the  Assistant  Secretary  for  PubUc  and 
Indian  Housing.  Effective  February  26, 
1999. 

Assistant  for  Congressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations.  Effective 
March  4,  1999. 

Special  Assistant  to  the  Secretary's 
Representative.  Office  of  the  Secretary's 
Representative,  Southeast/Caribbean. 
Effective  March  23,  1999. 

Deputy  Assistant  Secretary  for 
Strategic  Planning  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Relations.  Effective 
March  25,  1999. 

Deputy  General  Counsel  for  Programs 
and  Regulations  to  the  General  Counsel. 
Effective  March  30,  1999. 

Department  of  the  Interior 

Deputy  Scheduler  (Outreach)  to  the 
Deputy  Chief  of  Staff.  Effective  March  9, 
1999. 

Department  of  Justice 

Deputy  Director,  Office  of  Public 
Affairs  to  the  Director,  Office  of  Public 
Affairs.  Effective  March  15, 1999. 

Department  of  Labor 

Legislative  Officer  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
March  19,  1999. 
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Director  of  Communications  and 
Information  to  the  Assistant 
of  Labor.  Effective  March  23, 


Public 

Secretai|y 

1999. 


Departi^ent  of  State 

Legis^tive  Management  Officer  to  the 
Assistant  Secretary.  Effective 
3. 1999. 
itive  Management  Officer  to  the 
it  Secretary,  Bureau  of 
Ive  Affairs.  Effective  February 


Deputy  I 
Februa 

LegisH 
Assists 
Legislat 
17.  1999. 

Staff  Assistant  to  the  Assistant 
SecretaiV,  Bureau  of  Legislative  Affairs. 
Effectiv*  February  17, 1999. 

Staff  Assistant  to  the  Eteputy  Assistant 
Secretary,  Bureau  of  Legislative  Affairs. 
Effectiv*  February  22, 1999. 

Special  Advisor  to  the  Deputy 
Assistai^t  Secretary.  Bureau  of 
International  Narcotics  and  Law 
Enforceinent.  Effective  February  22. 
1999.     I 

Foreign  Affairs  Officer  to  the  Under 
Secretaiy  for  Global  Affairs.  Effective 
February  22,  1999. 

Legislative  Management  Officer  to  the 
Assistant  Secretary.  Bureau  of 
Legislative  Affairs.  Effective  February 
24, 199^. 

Foreign  Affairs  Officer  to  the  Deputy 
Directon  Office  of  Policy  Plaiming. 
Effectivti  March  17, 1999. 

DepoTtn  \ent  of  the  Treasury 

Specii  il  Assistant  to  the  Assistant 
Secretary,  Legislative  Affairs  and  Public 
Liaison.  Effective  February  22,  1999. 

Director,  Public  and  Business  Liaison 
to  the  Deputy  Assistant  Secretary  Public 
Liaison,  Office  of  Legislative  Affairs  and 
Public  Liaison.  Effective  March  11, 
1999. 

Senio^  Deputy  to  the  Assistant 
Secretary,  Legislative  Affairs  and  Public 
Liaison.  Effective  March  12, 1999. 

Director,  Public  and  Business  Liaison 
to  the  I>  iputy  Assistant  Secretary  for 
PubUc  Liaison.  Effective  March  12, 
1999.     1 

Legislative  Analyst  to  the  Assistant 
Secretary  for  Legislative  Affairs. 
Effective  March  15. 1999. 

Senior  Advisor  to  the  Assistant 
Secretary  (Financial  Markets).  Effective 
March  Ip,  1999. 

Departaent  of  Vetemns  Affairs 

Execisive  Assistant  to  the  Deputy 
Secretary  of  Veterans  Affairs.  Effective 
February  23, 1999. 

Executive  Assistant  to  the  Secretary  of 
Veteran*  Affairs.  Effective  March  8, 
1999. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  and 
Intergo>«Bmmental  Affairs.  Effective 
March  23. 1999. 


Environmental  Protection  Agency 

Congressional  Liaison  Specialist  to 
the  Assistant  Administrator,  Office  of 
Congressional  and  Intergovernmental 
Relations.  Effective  March  4, 1999. 

Equal  Employment  Opportunity 
Commission 

Attorney-Advisor  (Civil  Rights)  to  the 
Chairman.  Effective  February  12, 1999. 

Farm  Credit  Administration 

Public  and  Congressional  Affairs 
Specialist  to  the  Director,  Office  of 
Congressional  and  Public  Affairs. 
Effective  February  8,  1999. 

Secretary  of  the  Board  to  the 
Chairman  and  Chief  Executive  Officer. 
Effective  February  9, 1999. 

Special  Assistant  to  the  Member, 
Farm  Credit  Administration  Board. 
Effective  February  23,  1999. 

Federal  Deposit  Insurance  Corporation 

Confidential  Assistant  to  the  Deputy 
to  the  Chairman.  Effective  February  10, 
1999. 

Federal  Maritime  Commission 

Special  Advisor  to  the  Commissioner. 
Effective  February  5,  1999. 

Office  of  National  Drug  Control  Policy 

Staff  Assistant  to  the  Director,  Office 
of  the  National  Drug  Control  Policy. 
Effective  February  24, 1999. 

Staff  Assistant  to  the  Director,  Office 
of  the  National  Drug  Control  Policy. 
Effective  March  1,  1999. 

Office  of  Personnel  Management 

Special  Assistant  to  the  Director  of 
Communications.  Effective  February  12, 
1999. 

Office  of  Science  and  Technology  Policy 

Public  Affairs  Specialist  to  the  Chief 
of  Staff,  Office  of  the  Director.  Effective 
February  12,  1999. 

Securities  and  Exchange  Commission 

Legislative  Affairs  Specialist  to  the 
Director,  Legislative  Affairs.  Effective 
February  9, 1999. 

Small  Business  Administration 

Regional  Administrator,  Region  III, 
Philadelphia,  PA  to  the  Administrator, 
Small  Business  Administration. 
Effective  February  22, 1999. 

U.S.  Arms  Control  and  Disarmament 
Agency 

Confidential  Assistant  to  the  Assistant 
Director,  Multilateral  Affairs  Bureau. 
Effective  February  9, 1999. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954—1958  Comp..  P.218 


Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director.  • 

[FR  Doc.  99-11514  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  632S-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-23821] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

April  30, 1999. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  April, 
1999.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  N.W., 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  25, 1999,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC. 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  Mail  Stop  5-6,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549- 
0506. 

Paragon  Portfolio  (File  No.  811-5879] 

Summary:  AppUcant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  26, 
1996,  seven  of  applicant's  series. 
Treasury  Money  Market  Fund,  Short- 
Term  Government  Fund,  Intermediate- 
Term  Bond  Fimd,  Value  Equity  Income 
Fund,  Louisiana  Tax-Free  Fund,  Value 
Growth  Fund,  and  Gulf  South  Growth 
Fund  (collectively,  the  "Paragon 
Funds"),  transferred  their  assets  to  a 
corresponding  series  of  The  One 
Group®,  in  exchange  for  shares  of  the 
corresponding  series  of  The  One  Group® 


Federal  Register / Vol.  64,  No.  88 /Friday.  May  7,  1999 /Notices 


24687 


based  on  net  asset  value.  On  April  29, 
1996,  the  sole  shareholder  of  the 
remaining  series  of  applicant,  Power 
Intermediate-Tenn  Bond  Portfoho, 
Power  Value  Growth  Portfolio,  Power 
Value  Equity  Income  Portfolio,  and 
Power  Gulf  South  Growth  Portfolio 
(collectively,  the  "Power  Portfolios"), 
redeemed  its  interest  in  each  Power 
Portfolio  at  net  asset  value.  The  Paragon 
Fvmds  paid  approximately  $71,000  in 
expenses  incurred  in  connection  with 
the  reorganization.  All  other  expense 
related  to  the  reorganization  were  paid 
by  Banc  One  Investment  Advisors 
Corporation  applicant's  investment 
adviser,  and  The  One  Group* 

Filing  Dates:  The  application  was 
filed  on  February  3, 1999,  and  amended 
on  March  31, 1999. 

Applicant's  Address:  4900  Sears 
Tower,  Chicago,  Illinois  60606. 

DEM.  Inc.  [File  No.  811-9118] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  April  7, 1999, 
appUcant  will  have  completed  a 
hquidating  distribution  to  its 
stockholders  at  net  asset  value. 
Applicant  incurred  approximately 
$49,123  in  expenses  in  connection  with 
the  Uquidation. 

Filing  Dates:  The  application  was 
filed  on  E)ecember  21, 1998  and 
amended  on  March  26, 1999. 

Applicant's  Address:  World  Trade 
Center— Baltimore,  28th  floor,  401  East 
Pratt  Street,  Baltimore,  Maryland  21202. 

Tax-Exempt  Money  Market  Fund  (811- 
3442] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  14, 
1988,  appUcant  transferred  all  of  its 
assets,  subject  to  liabilities,  to  the  Tax- 
Exempt  Portfoho  of  Cash  Equivalent 
Fimd  in  exchange  for  share  based  on  net 
asset  value  per  share.  Expenses  incurred 
in  connection  with  the  merger  were 
$28,000  and  were  borne  by  appUcant. 

Filing  Dates:  The  application  was 
filed  on  E)ecember  10, 1997,  and 
amended  on  February  16,  1999. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606- 
5808. 

Kemper  Shert-Term  Global  Income 
Fund  [811-«147] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  26, 
1994,  applicant  transferred  all  of  its 
assets,  less  reserves  for  debt,  to  the 
Kemper  Global  Income  Fund  in 
exchange  for  Class  A  shares  based  on 
net  asset  value  per  share.  Expenses 


incurred  in  connection  with  the  merger 
were  $32,000  and  were  borne  by 
appUcant. 

Filing  Dates:  the  appUcation  was  filed 
on  December  10, 1997,  and  amended  on 
February  16,  1999. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606- 
5808. 

Zazove  ConvertiUe  Fund.  L.P.  [File  No. 
811-6324] 

Summary:  ApppUcant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  1, 
1999,  applicant  transferred  all  of  its 
assets  to  Zazove  Convertible  Securities 
Fimd,  Inc.  ("Convertible  Securities 
Fund")  in  exchange  for  shares  of  the 
Convertible  Seciuities  Fund  based  on 
net  asset  value.  The  Convertible 
Securities  Fimd  will  pay  approximately 
$40,000  in  expenses  in  connection  with 
the  merger. 

Filing  Dates:  The  appUcation  was 
filed  on  January  27, 1999,  and  amended 
on  April  21,  1999. 

Applicant's  Address:  4801  West 
Peterson  Avenue,  Suite  615,  Chicago, 
Illinois  60646. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-11458  Filed  5-6-99;  8:45  am) 

BILUNQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  27015] 

Filings  Under  ttie  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

April  30,  1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
appUcation(s)  and/ or  declaratloii(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appUcation(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  24, 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 


Washington.  D.C.  20549-0609,  and 
serve  a  copy  on  the  relevant  appUcant(s) 
and/or  declarant(s)  at  the  address(es) 
sp>ecified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specificaUy  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  May  24, 1999.  the 
appUcation(s)  and/ or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Columbia  Energy  Graiqi  (70-9421) 

Columbia  Energy  Group 
("Columbia"),  13880  Dulles  Comer 
Lane.  Hemdon,  Virginia  20171-4600.  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
sections  6(a),  7,  9(a),  10  and  12(f)  of  the 
Act. 

Columbia  proposes  to  engage  in  the 
business  of  factoring  accoimts 
receivable  ("Receivables")  through  one 
or  more,  existing  or  newly  formed  or 
acquired,  direct  or  indirect  subsidiaries 
("Factoring  Subsidiaries").  Factoring 
Subsidiaries  would  factor  Receivables  of 
associate  and  nonassociate  companies. 

Factoring  Subsidiaries  also  propose  to 
enter  into  agreements  to  purchase  and 
seU  Receivables  with  third-party 
financial  institutions  ("Purchasers"). 
Columbia  states  that  the  Factoring 
Subsidiaries  will  require  no  additional 
financing  to  acquire  associate  or 
nonassociate  Receivables,  because  they 
will  sell  the  Receivables  to  Purchasers 
the  day  the  Receivables  are  acquired. 
Columbia  will  report  the  acquisition 
and  sale  of  all  Receivables  as  sales 
under  generally  accepted  accounting 
principles. 

Factoring  Subsidiaries  would 
purchase  Receivables  from  an  associate 
company  at  a  discounted  rate  that, 
among  other  things,  reflects  its  cost  of 
capital  and  the  coUection  histories  of 
the  associates  generating  the 
Receivables.  Columbia  expects  that 
Purchasers  of  associate  Receivables  will 
elect  to  maintain  current  collection 
procedures,  which  are  managed  by 
associate  companies.  Accordingly,  the 
discounting  of  Receivables  acquired  by 
both  Factoring  Subsidiaries  and 
Purchasers  would  incorporate  a 
collection  fee  component  attributable  to 
the  collection  services  rendered  by 
associate  companies.  The  acquisition  of 
Receivables  firom  associate  and 
nonassociate  companies  would  be 
limited  so  that  the  traiUng  twelve-month 
average  amount  of  nonassociate 
company  Receivables  held  as  of  the  end 
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of  any  Qalendar  month  would  be  less 
than  ih^  trailing  twelve-month  average 
amount  of  any  Receivables  acquired 
from  associate  companies  held  as  of  the 
end  of  ne  same  calendar  month. 

For  th^  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authoritt. 

Margar4  H.  McFarland. 
Deputy  Secretary. 
(PR  Docj  99-11457  Filed  5-6-99;  8:45  am) 

BIUJN6  CODE  8010-01-M 


SOCIAlj.  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974;  Computer 
Matchiiig  Program  (SSA/Department  of 
Labor  (ix)L)— SSA  Match  Number  1013 


AGENCY 
(SSA). 
ACTION; 
prograi*. 


Social  Security  Administration 
Notice  of  computer  matching 


8UMMAF  f:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amendqd,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  td  conduct  with  DOL. 
DATES:  SSA  will  file  a  report  of  the 
subject  patching  program  with  the 
Committee  on  Gk)vemmental  Affairs  of 
the  Senfcte,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regulatory 
Affairs,  [Office  of  Management  and 
Budget  lOMB).  The  matching  program 
will  be  effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (4 10)1 966-0869  or  writing  to  the 
Associate  Commissioner  for  Program 
Support,  4400  West  High  Rise  Building, 
6401  Sejcurity  Boulevard,  Baltimore,  MD 
21235.  All  comments  received  will  be 
availab^  for  public  inspection  at  this 
address! 

FOR  FUftTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
Support  as  shown  above. 
SUPPLEIIENTARY  INFORMATION: 

A.  Genial 

The  Computer  Matching  and  Privacy 
Protectibn  Act  of  1988  (Public  Law 
(Pub.  l|  100-503)  amended  the  Privacy 
Act  (5  l|.S.C.  552a)  by  estabUshing  the 
conditit^ns  under  which  computer 
matching  involving  the  Federal 
Goven^nent  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal'benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 


the  Privacy  Act  regarding  protections  for 
such  individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  Among  other  things,  it  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  approval  of  the 
matching  agreement  by  the  Data 
Integrity  Boards  (DIB)  of  the 
participating  Federal  Agencies; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
0MB; 

(4)  Notify  appUcants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
this  computer  matching  program 
complies  with  the  requirements  of  the 
Privacy  Act,  as  amended. 

Dated:  April  16, 1999. 
Kenneth  S.  Apfel, 

Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (SSA) 
With  the  Department  of  Labor  (DOL) 

A.  Participating  Agencies 
SSA  and  DOL. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  establish  conditions  and 
procedures  for  DOL's  disclosure  of 
certain  Federal  Employee  Compensation 
Act  benefit  data  to  SSA.  The  data  is 
needed  by  SSA  in  the  process  of 
verifying  the  eligibility  of,  and  the 
amount  of  benefits  payable  to 
individuals  under  the  Disability 
Insurance  Program  administered  by  SSA 
under  title  II  of  the  Social  Security  Act 
(the  Act),  and  in  verifying  eligibility  and 
payment  amounts  of  individuals  under 
the  Supplemental  Security  Income  (SSI) 
program.  The  SSI  program  was  created 
under  title  XVI  of  the  Act  to  provide 
benefits  to  individual^  with  income  and 
resources  below  levels  established  by 
law  and  regulations. 


C.  Authority  for  Conducting  the 
Matching  Program 

Sections  224, 1631(e)(1)(B)  and 
1631(f)  of  the  Act  (42  U.S.C.  424a, 
1383(e)(1)(B)  and  1383(f)). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

DOL  will  provide  SSA  with  an 
electronic  or  magnetic  tape  file 
extracted  from  the  Office  of  Workers' 
Compensation  Programs  Federal 
Employees'  Compensation  Act  File, 
DOL(GOVT-l).  The  extracted  file  will 
contain  certain  workers'  compensation 
payment  information.  Each  record  on 
the  DOL  file  will  be  matched  to  SSA's 
Supplemental  Seciu-ity  Income  Record, 
SSA/OSR  09-60-0103;  Master  Files  of 
Social  Security  Number  (SSN)  Holders 
and  SSN  Applications,  SSA/OSR  09- 
60-0058;  and  Master  Beneficiary 
Record,  SSA/OSR  09-60-0090,  to 
identify  individuals  potentially  subject 
to  benefit  reductions  or  termination  of 
payment  eligibility  under  applicable 
requirements  of  the  above  described 
benefit  programs. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  upon  signing  of  the  agreement 
by  both  parties  to  the  agreement  and 
approval  of  the  agreement  by  the  Data 
Integrity  Boards  of  the  respective 
agencies,  but  no  sooner  than  40  days 
after  notice  of  this  matching  program  is 
sent  to  Congress  and  the  Office  of 
Management  and  Budget,  or  30  days 
after  publication  of  this  notice  in  the 
Federal  Register,  whichever  date  is 
later.  The  matching  program  will 
continue  for  18  months  fit)m  the 
effective  date  and  may  be  extended  for 
an  additional  12  months  thereafter,  if 
certain  conditions  are  met. 

[FR  Doc.  99-11508  Filed  5-6-99;  8:45  ami 

BiLUNG  CODE  41«>-2»-P 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  3032] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State, 
2201  "C"  Street  NW,  Washington,  DC, 
May  24-25, 1999,  in  Conference  Room 
1406.  Prior  notification  and  a  valid 
photo  are  mandatory  for  entrance  into 
the  building.  One  week  before  the 
meeting  prospective  public  attendees 
must  notify  Gloria  Walker,  Office  of 
Historian  (202-663-1124)  providing 
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relevant  date(s)  of  birth,  social  security 
nuinber(s)  and  telephone  number(s). 

The  Committee  will  meet  in  open 
session  from  1:30  p.m.  through  4:30 
p.m.  on  the  afternoon  of  Monday,  May 
24, 1999.  The  remainder  of  the 
Committee's  sessions  from  9  a.m.  imtil 
5  p.m.  on  Tuesday,  May  25,  1999,  will 
be  closed  in  accordance  with  section 
10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  The 
agenda  calls  for  discussions  involving 
consideration  of  matters  not  subject  to 
public  disclosure  under  5  U.S.C. 
552b(c)(l),  and  that  the  public  interest 
requires  that  such  activities  be  withheld 
from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  WilUam  Z.  Slany, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Docxmientation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC 
20520,  telephone  (202)  663-1123,  (e- 
mail  pahistofi@panet.us-state.gov). 

Dated:  April  28,  1999. 
WilUun  Z.  Slany, 
Executive  Secretary. 

(FR  Doc.  99-11551  Filed  5-^-99;  8:45  am] 
BILLMO  CODE  4710-45-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3049] 

Office  of  the  Deputy  Assistant 
Secretary  for  Energy,  Sanctions,  and 
Commodities;  Receipt  of  Application 
for  a  Presidential  Permit  for  Pipeline 
Facilities  To  Be  Constructed  and 
Maintained  on  the  Borders  of  the 
United  States 

agency:  Department  of  State. 
summary:  The  Department  of  State  has 
received  an  appUcation  from  the  Fenn 
Octane  Corporation  requesting  a  permit, 
piusuant  to  Executive  Order  11423  of 
August  16, 1968,  as  amended  by 
Executive  Order  12847  of  May  17, 1993, 
authorizing  Penn  Octane  to  construct 
and  maintain  two  pipelines  to  transport 
liquefied  petroleum  gas  (LPG)  and 
refined  product  (motor  gasoUne  and 
diesel  fuel)  crossing  the  international 
boundary  between  the  United  States  and 
Mexico  at  a  point  in  El  Paso  Coimty, 
Texas.  Penn  Octane  Corporation  is  a 
publicly  held  company  having  its 
principal  office  in  Los  Angeles, 
Cahfomia.  The  project  consists  of  two 
pipelines  of  approximately  21  miles  in 
length  crossing  beneath  the  Rio  Grande 
River. 

DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  June  3, 
1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  McManus,  Division  Chief, 
Energy  Producing  Countries, 
Department  of  State,  Washington,  D.C., 
20520.  (202)  647-4557. 

Dated:  May  4, 1999. 
Matthew  McManus, 

Division  Chief,  Energy  Producing  Countries. 
Bureau  of  Economic  and  Business  Affairs. 
[FR  Doc.  99-11552  Filed  5-6-99;  8:45  am] 
BILUNQ  CODE  4710-07-U 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  With  Respect  To  List  of 
Countries  Denying  Fair  Market 
Opportunities  for  Government-Funded 
Airport  Construction  Projects 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  with  respect  to  a  Ust  of 
counties  denying  fair  market 
opportunities  for  products  and  suppliers 
of  the  United  States  in  airport 
construction  procurements. 

SUMMARY:  Pursuant  to  section  533  of  the 
Airport  and  Airway  Improvement  Act  of 
1982,  as  amended  (49  U.S.C.  50104),  the 
United  States  Trade  Representative 
("USTR")  has  determined  not  to  include 
any  countries  on  the  Ust  of  coimtries 
that  deny  fair  market  opportunities  for 
U.S.  products,  suppliers,  or  bidders  in 
foreign  government-funded  airport 
construction  projects. 
DATES:  Effective  May  1, 1999. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  D.C.  20508. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ellis,  Director  of  Government 
Procurement  Issues,  (202)  395-3063;  or 
Stephen  Kho,  Assistant  General 
Counsel,  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION:  Section 
533  of  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended 
by  section  115  of  the  Airport  and 
Airway  safety  and  Capacity  Expansion 
Act  of  1987,  Pub.  L.  100-223  (codified 
at  49  U.S.C.  50104)  ("the  Act"),  requires 
USTR  to  decide  by  May  1, 1999, 
whether  any  foreign  countries  have 
denied  fair  market  opportunities  to  U.S. 
products,  suppliers,  or  bidders  in 
connection  with  airport  construction 
projects  of  $500,000  or  more  that  are 
funded  in  whole  or  in  part  by  the 
governments  of  such  countries.  The  list 
of  such  countries  must  be  pubUshed  in 
the  Federal  Register.  For  the  purposes 
of  the  Act,  USTR  has  decided  not  to 
include  any  countries  on  the  list  of 
countries  that  deny  fair  market 


opportunities  for  U.S.  products, 

suppliers,  or  bidders  in  foreign 

government-funded  airport  construction 

projects. 

Charlene  Barshefisky, 

United  States  Trade  Representative. 

|FR  Doc.  99-11480  Filed  5-6-99;  8:45  am) 

MLLMG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Announcement  of  public  forum 
on  economic  analysis  in  rulemaking. 

TIME  AND  DATE:  1:00  p.m.-4:00  p.m..  May 
17,  1999. 

PLACE:  Nassif  Building,  Room  2230, 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

STATUS:  Open  to  public  with  attendance 
Umited  to  space  available. 
PURPOSE:  The  purpose  of  the  forum  is  to 
have  an  exchange  of  ideas  and  to  start 
a  dialogue  that  v^ll  better  enable  the 
Department  to  analyze  its  rules.  We  do 
not  want  comments  on  specific  rules  or 
proposals,  although  it  would  be 
appropriate  to  use  an  existing  rule  to 
illustrate  a  point. 
SUMMARY:  The  Department  of 
Transportation  will  be  hosting  a  pubUc 
forum  on  economic  analysis  in 
rulemaking.  Expert  panefists  from  the 
Air  Transport  Association  (David 
Swierenga),  American  Trucking 
Association  (Bob  Castello),  Association 
of  American  Railroads  (Peter  French). 
International  Brotherhood  of  Teamsters 
(Mike  Conyingham),  National  Highway 
Traffic  Safety  Administration  (Larry 
BUncoe).  Public  Citizen  (Joan 
Claybrook),  and  U.S.  Coast  Guard  (Fred 
Scheer)  will  give  their  perspective  on 
the  Department's  economic  analysis  of 
rules.  The  moderator  of  the  forum  will 
present  a  series  of  issues  to  the  panel  for 
discussion;  the  audience  will  also  be 
encouraged  to  ask  questions  or  make 
comments.  The  forum  wall  address 
various  issues  such  as  problems  with 
data,  valuation  of  costs  and  benefits, 
and  the  basis  of  assumptions  in  DOT'S 
analysis.  This  forum  is  one  of  three — ^the 
other  two  will  be  on  risk  assessment  and 
small  entities — the  Department  will  be 
sponsoring  before  October  1, 1999,  in 
which  we  will  ask  the  public  to  join  us. 
REGISTRATION:  Participants  are  requested 
to  register  their  intent  to  attend  this 
forum  meeting  by  pointing  their  web 
browser  to  the  following  URL:  http:// 
coiirse.ost.dot.gov.  Also,  remember  to 
use  the  buttons  provided  on  the  web 
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pages  td  navigate  from  screen  to  screen, 
rather  t|ian  the  browser  controls, 
whene\ter  possible.  If  you  do  not  have 
interne!  access,  you  can  register  by 
calling  202-366-4723  or  by  writing  to 
the  contact  person  below.  Please 
includa  your  name,  address,  and  phone 
numbeij  in  your  letter/postcard.  Also, 
remember  that  space  is  limited  and 
registra^on  is  on  a  first-come-first- 
served  l^sis. 

FOR  FUrtTHER  INFORMATION  CONTACT: 
Blane  Vyorkie,  Office  of  General  Coimsel 
{C-50),  pepartment  of  Transportation, 
Room  lb424.  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Phone:  (202) 
366-4723  (voice).  (202)  755-7687 
(TDD);  Email:  blane.workie@ost.dot.gov. 

Issued  in  Washington.  DC.,  this  3r(i  day  of 
May.  19?«. 
Robert  C.Asfaby, 

Deputy  J  ssistant  General  Counsel  for 

Regulatii  m  and  Enforcement. 

[FR  Doc. '99-11494  Filed  05-06-99;  8:45  am) 
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DEPARlmiENT  OF  TRANSPORTATION 

Aviation  Administration 

Index  of  Administrator's  Decisions  and 
Orders  In  Civil  Penalty  Actions; 
Put)llcalion 

AGENCYi  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  publication. 

i 

SUMMArtV:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  ordfers  in  civil  penalty  cases.  This 
publication  represents  the  quarter 
ending  On  March  31,  1999.  This 
publication  ensures  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FUFfTHER  INFORMATION  CONTACT: 
James  Sv  Dillman,  Assistant  Qiief 
Counsel  for  Litigation  (AGC— 400). 
Federal  Aviation  Administration,  400 
7th  Strget.  SW.  Suite  PL  200-A, 
Washington.  DC  20590;  telephone  (202) 
366-4118. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federaljagencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  ciurent  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 


notice  issued  on  July  11,  1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17. 1990),  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
part  13,  subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
cimiidative  subject-matter  index  and 
digests  organized  by  order  number. 

The  indexes  are  published  on  a 
quarterly  basis  (i.e.,  January,  April,  July, 
and  October.)  This  publication 
represents  the  quarter  ending  on  March 
31,  1999. 

The  FAA  first  published  these 
indexes  and  digests  for  all  decisions  and 
orders  issued  by  the  Administrator 
through  September  30,  1990.  55  FR 
35984;  October  31,  1990.  The  FAA 
announced  in  that  notice  that  only  the 
subject-matter  index  would  be 
published  cumulatively  and  that  the 
order  number  index  would  be  non- 
cumulative.  The  FAA  announced  in  a 
later  notice  that  the  order  number 
indexes  published  in  January  would 
reflect  all  of  the  civil  penalty  decisions 
for  the  previous  year.  58  FR  5044; 
1/19/93. 

The  previous  quarterly  publications  of 
these  indexes  have  appeared  in  the 
Federal  Register  as  follows: 


Dates  of  quarter 

Federal  register  publica- 
tion 

11/1/89-9/30/90  .... 

55  FR  45984;  10/31/90. 

10/1/90-12/31/90  .. 

56  FR  44886;  2/6/91. 

1/1/91-3/31/91  

56  FR  20250;  5/2/91. 

4/1/91-6/30/91  

56  FR  31984;  7/12/91. 

7/1/91-9/30/91  

56  FR  51735;  10/15/91. 

10/1/91-12731/91   .. 

57  FR  2299;  1/21/92. 

1/1/92-3/31/92  

57  FR  12359;  4/9/92. 

4/1/92-6/30/92  

57  FR  32825;  7/23/92. 

7/1/92-9/30/92  

57  FR  48255;  10/22/92. 

10/1/92-12/31/92  .. 

58  FR  5044;  1/19/93. 

1/1/93-3/31/93  

58  FR  21 199;  4/19/93. 

4/1/93-6/30/93  

58  FR  42120;  8/6/93. 

7/1/93-9/30/93  

58  FR  58218;  10/29/93. 

10/1/93-12/31/93  .. 

59  FR  5466;  2/4/94. 

1/1/94-3/31/94  

59  FR  22196;  4/29/94. 

4/1/94-6/30/94  

59  FR  39618;  8/3/94. 

7/1/94-12/31/94  .... 

60  FR  4454;  1/23/95. 

1/1/95-3/31/95  

60  FR  19318;  4/17/95. 

Dates  of  quarter 

Federal  register  publica- 
tion 

4/1/95-6/30/95  

60  FR  36854;  7/1 8«5. 

7/1/95-9/30/95  

60  FR  53228;  10/12/95. 

10/1/95-12/31/95  .. 

61  FR  1972;  1/24/96. 

1/1/96-3/31/96  

61  FR  16955;  4/18/96. 

4/1/96-6/30/96  

61  FR  37526;  7/18/96. 

7/1/96-9/30/96  

61  FR  54833;  10/22/96. 

10/1/96-12/31/96  .. 

62  FR  2434;  1/16/97. 

1/1/97-3/31/97  

62  FR  24533;  5/2«7. 

4/1/97-6/30/97  

62  FR  38339;  7/17/97. 

7/1/97-9/30/97  

62  FR  53856;  10/16/97. 

10/1/97-12/31/97  .. 

63  FR  3373;  1/22/98. 

1/1/98-^/31/98  

63  FR  19559;  4/20/98. 

4/1/98-6/30/98  

63  FR  37914;  7/14/98. 

7/1/98-9/30/98  

63  FR  57729;  10/28«8. 

10/1/98-12/31/98  .. 

64  FR  1855;  1/12/99. 

The  civil  penalty  decisions  and 
orders,  and  the  indexes  and  digests  are 
available  in  FAA  offices.  In  addition, 
the  Administrator's  civil  penalty 
decisions  have  been  published  by 
commercial  publishers  (Hawkins 
Publishing  Company  and  Clark 
Boeirdman  Callaghan)  and  are  available 
on  computer  on-line  services  (Westlaw, 
LEXIS,  CompuServe  and  FedWorid).  (A 
list  of  the  addresses  of  the  FAA  offices 
where  the  civil  penalty  decisions  may 
be  reviewed  and  information  regarding 
these  commercial  publications  and 
computer  databases  are  provided  at  the 
end  of  this  notice.) 

Information  regarding  the 
accessibility  of  materials  filed  in 
recently  initiated  civil  penalty  cases  in 
FAA  civil  penalty  cases  at  the  DOT 
Docket  and  over  the  Internet  is  also  set 
forth  at  the  end  of  this  notice. 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
January  1, 1999,  to  March  31, 1999.) 

1999-1 — American  Airlines 

3/2/99— CP95SW0195,  CP95SO0196. 
CP95SW0197.  CP95SW0199, 
CP95SW0200,  CP95SW0201. 
CP95SW0202,  CP95SW0207. 
CP95SW0208,  CP95SW0209. 
CP95SW0210,  CP95SW0211, 
CP95SW0212,  CP95SW0213. 
CP95SW0215,  CP95SW0216, 
CP95SW0217.  CP95SW0294, 
CP95SW0295.  CP96SW0132, 
CP96SW0133,  CP96SW0134. 
CP96SW0170 

1999-2— Oxygen  Systems 

3/4/99— CP97SO0071 
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Civil  Penalty  Actions— Orders  Issued  by  the  Administrator 

Subject  Matter  Index 

(Current  as  of  March  31.  1999) 
Administrative  Law  Judges — Power  and  Authority: 

Continuance  of  hearing 91_11  Continental  Airlines;  92-29  Haggland. 

Credibility  findings  90-21   Carroll;  92-3  Park;  93-17  Metcalf;  94-3  Valley  Air;  94-4 

Northwest  Aircraft  Rental;  95-25  Conquest;  95-26  Hereth;  97-20 
Werle;  97-30  Emery  Worldwide  Airlines;  97-32  Florida  Propeller; 
98-18  General  Aviation. 

Default  Judgment 91_11   Continental  Airlines;  92-47  Cornwall;  94  8  Nunez;  94-22 

Harkins;  94-28  Toyota;  95-10  Diamond;  97-28  Continental  Air- 
lines; 97-33  Rawlings;  98-13  Air  St.  Thomas. 

Discovery  89-6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Air- 
lines; 92-46  Sutton-Sautter;  93-10  Costello. 

Expert  Testimony  94_2i  Sweeney. 

Granting  extensions  of  time 90-27  Gabbert. 

Hearing  location  ; 92-50  Cullop. 

Hearing  request 93_12  Langton;  94-6  Strohl;  94-27  Larsen;  94-37  Houston;  95-19 

Rayner. 

Initial  Decison  92-i  Costello;  92-32  Bamhall. 

Lateness  of 97-31  Sanford  Air. 

Should  include  requirement  to  file  appeal  brief  in  decision       98-5  Squire. 

Jurisdiction: 

9i°®"''y " •• 90-20  Degenhardt;  90-33  Cato;  92-1  Costello;  92-32  Bamhill. 

After  issuance  of  order  assessing  civil  penalty 94-37  Houston;  95-19  Rayner;  97-33  Rawlings. 

When  complaint  is  withdrawn  94-39  Kirola. 

MoUon  for  Decision  92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment;  93-11  Merkley; 

96-24  Horizon;  98-20  Koenig. 
No  authority  to  extend  due  date  for  late  Answer  without  show-    95-28  Atlantic  World  Airways;  97-18  Robinson;  98-4  Larry's  Flyinit 
ing  of  good  cause.  (See  also  Answer).  Service. 

Notice  of  Hearing  92-31  Eaddy. 

Regulate  proceedings  97-20  Werle. 

Sanction  90-37  Northwest  Airlines;  91-54  Alaska  Airlines,  94-22  Harkins; 

94-28  Toyota. 

Service  of  law  judges  by  parties 97-18  Robinson. 

Vacate  initial  decison 90-20  Degenhardt;  92-32  Bamhill;  95-6  Sutton. 

Aerial  Photography 95_25  Conquest  Helicopters. 

Agency  Attorney 93_13  Medel. 

Air  Carrier: 

Agent/independent  contractor  of 92-70  USAir. 

Careless  or  Reckless  92-48  &  92-70  USAir;  93-18  Westair  Commuter. 

Duty  of  care  Non-delegable  92-70  USAir;  96-16  Westair  Commuter;  96-24  Horizon;  97-8  Pa- 
cific Av.  d/b/a  Inter-Island  Helicopters. 
Employee  93-18  Westair  Commuter;  97-6  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copters. 

Ground  Security  Coordinator,  Failure  to  provide 96-16  WestAir  Commuter. 

Intoxicated  Passenger: 

Allowing  to  board  98-11  TWA. 

Serving  alcohol  to  98-11  TWA. 

Liability  for  acts/omissions  of  employees  in  the  scope  of  em-    98-11  TWA. 
ployment. 
Aircraft  Maintenance  (See  also  Airworthiness,  Maintenance  Manual): 

Generally 9O-11  Thunderbird  Accessories;  91-8  Watts  Agricultural  Aviation; 

93-36  &  94-3  Valley  Air;  94-38  Bohan;  95-11  Horizon;  96-3 
America  West  Airlines;  97-8  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copters; 97-9  Alphin;  97-10  Alphin;  97-11  Hampton;  97-30 
Emery  Worldwide  Airlines;  97-31  Sanford  Air;  98-18  General 
Aviation. 

Acceptable  methods,  techniques,  and  practices  96-3  America  West  Airlines. 

After  certificate  revocation  92-73  Wyatt. 

Airworthiness  Directive,  compliance  with 96-18  Kilrain;  97-9  Alphin. 

Inspection  96_18  Kilrain;  97-10  Alphin. 

Major/minor  repairs  96-3  America  West  Airlines. 

Minimum  Equipment  Ust  (MEL)  94-38  Bohan;  95-11  Horizon;  97-11  Hampton;  97-21  Delta;  97-30 

Emery  Worldwide  Airlines. 
Aircraft  Records: 

Aircraft  Operation  91_8  Watts  Agricultural  Aviation. 

Flight  and  Duty  Time 96-4  South  Aero. 

Maintenance  Records  91-8  Watts  Agricultural  Aviation;  94-2  Woodhouse;  97-30  Emery 

Worldwide  Airlines;  97-31  Sanford  Air;  98-18  General  Aviation. 

"Yellow  tags"  91-8  Watts  Agricultural  Aviation. 

Aircraft-Weight  and  Balance  (See  Weight  and  Balance) 
Airmen: 

Pilots 91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp;  93-17  Metcalf 
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Altitiide  deviation 
Care  ess  or  Reckless 


Fligl  t  time  limitations  .. 
Folk  w  ATC  Instruction 


Low  Flight 

Owner's  resp)onsibility  

See  I  nd  Avoid  

Air  Opentions  Area  (AOA): 
Air  (laixier  Responsibilities 


Airpirt  Operator  Responsibilities 


Badg  B  Display  ... 

Definition  of 

Excli  isive  Areas 


Airport  S  ecurity  Program  (ASP): 
Com  >liance  with  


Resp  insibilities 


Air  Trafii  c  Control  (ATC): 

Erroi  as  mitigating  factor  ... 
Erroi  as  exonerating  factor 

Ground  Control , 

Local  Control  , 

TafieB  &  Transcripts  

Airworth  ness 


Amicus 

Answer: 

ALJ 


Curiae  Briefs  

nay  not  extend  due  date  for  late  Answer  unless  good  cause 


shi  >wn. 

Repl  I  to  each  numbered  p>aragraph  in  the  complaint  required 
Tim«  liness  of  answer  


Wha 
Appeals 
Briefc 


constitutes 

See  also  Filing;  Timeliness;  Mailing  Rule): 
Generally  


Additional  Appeal  Brief 


App^l  dismissed  as  premature  

Appeal  dismissed  as  moot  after  complaint  withdrawn 

Appellate  arguments  

Court  of  App>eals,  appeal  to  (See  Federal  Courts) 

Goo4  Cause  for  Late-Filed  Brief  or  Notice  of  Appeal  ... 


Moti  3n  to  Vacate  construed  as  a  brief 


92-49  Richardson  &  Sniinp. 

91-12  &  91-31  Terry  &  Menne:  92-8  Watkins;  92-49  Richardson  & 

Shimp;  92-47  Cornwall;  93-17  Metcalf;  93-29  Sweeney;  96-17 

Fenner. 
93-11  Merkley. 
91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-^9  Richardson  & 

Shimp. 
92-47  Cornwall;  93-17  Metcalf. 
96-17  Fenner. 
93-29  Sweeney. 

90-19  Continental  Airlines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 
Lines. 

90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-18  (Airport 
Operator);  91-40  [Airport  Operator);  91-41  [Airport  Operator);  91- 
58  [Airport  Operator);  96-1  [Airport  Operator);  98-7  LAX. 

91—4  [Airport  Operator);  91-33  Delta  Air  Lines;  99-1  American  Air- 
lines. 

90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-58  (Airport 
Operator). 

90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-58  (Airport 
Operator);  98-7  LAX. 

91-4  (Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport 
Operator);  91-41  (Airport  Operator);  91-58  [Airport  Operator);  94- 
1  Delta  Air  Lines;  96-1  (Airport  Operator);  97-23  Detroit  Metro- 
politan; 98-7  LAX;  Airport  Operator. 

90-12  Continental  Airlines;  91-4  [Airport  Operator);  91-18  [Airport 
Operator);  91-40  (Airport  Operator);  91-41  [Airport  Operator);  91- 
58  [Airport  Operator);  96-1  (Airport  Operator);  97-23  Detroit  Met- 
ropolitan. 

91-12  *  91-31  Terry  ft  Menne. 

91-12  ft  91-31  Terry  ft  Menne;  92-40  Wendt. 

91-12  Terry  ft  Menne;  93-18  Westair  Commuter. 

91-12  Terry  &  Menne. 

91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-48  & 
92-70  USAir;  94-2  Woodhouse;  95-11  Horizon;  96-3  America 
West  Airlines;  96-18  Kilrain;  94-25  USAir;  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  97-9  Alphin;  97-10  Alphin;  97-11 
Hampton;  97-21  Delta;  97-30  Emery  Worldwide  Airlines;  97-32 
Florida  Propeller;  98-18  General  Aviation.  . 

90-25  Gabbert. 

95-28  Atlantic  World  Airways;  97-18  Robinson;  97-33  Rawlings; 
98-4  Larry's  Flying  Service. 

98-21  Blankson. 

90-3  Metz;  90-15  Playter;  92-32  Bamhill;  92-47  Cornwall;  92-75 
Beck;  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton;  94-30 
Columna;  94-43  Perez;  95-10  Diamond;  95-28  Atlantic  World 
Airways;  97-18  Robinson;  97-19  Missirlian;  97-33  Rawlings;  97- 
38  Air  St.  Thomas;  98-4  Larry's  Flying  Service;  98-13  Air  St. 
Thomas. 

92-32  Bamhill;  92-75  Beck;  97-19  Missirlian. 

89-4  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Cornwall;  92-39 
Beck;  93-24  Steel  City  Aviation;  93-28  Strohl;  94-23  Perez;  95-13 
Kilrain. 

92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter;  93-28  Strohl;  94- 
4  Northwest  Aircraft;  94-18  Luxemburg;  94-29  Sutton;  97-22 
Sanford  Air;  97-34  Continental  Airlines;  97-38  Air  St.  Thomas; 
98-18  General  Aviation. 

95-19  Rayner. 

92-9  Griffin. 

92-70  USAir. 

90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 
91-48  Wendt;  91-50  ft  92-1  Costello;  92-3  Park;  92-17  Giuffrida; 
92-39  Beck;  92-41  Moore  ft  Sabre  Associates;  92-52  Beck;  92-57 
Detroit  Metro  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allen; 
93-27  Simmons;  93-31  Allen;  95-2  Meronek;  95-9  Woodhouse; 
95-25  Conquest,  97-6  WRA  Inc.;  97-7  Stalling;  97-28  Conti- 
nental; 97-38  Air  St.  Thomas;  98-1  V.  Taylor;  98-13  Air  St. 
Thomas. 

91-11  Continental  Airlines. 
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Perfecting  an  Appeal,  generally  92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck;  94-23  Per«z;  95-13 

p.  ,^.       ,     ,        .  Kilrain;  96-5  Alphin  Aircraft;  98-20  Koenig. 

Extension  of  Tune  for  (good  cause  for)  89-8  Thunderbird  Accessories:  91-26  Britt  Airways:  91-32  Baigen 

91-50  Costello;  93-2  &  93-3  Wendt;  93-24  Steel  City  Aviation 

p  .,  ■  93-32  Nunez;  98-5  Squire;  98-15  Squire. 

Failure  to 89-1  Gressani;  89-7  Zenkner;  90-11  Thunderbird  Accessories:  90- 

35  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43,  91-44,  91-46  &  91-47  Delta  Air  Lines:  92-11 
Alilin;  92-15  Dilhnan;  92-18  Bargen;  92-34  Carrell;  92-35  Bay 
Land  Aviation;  92-36  Southwest  Airlines;  92-45  O'Brien;  92-56 
Montauk  Caribbean  Airways;  92-67  USAir;  92-68  Weintraub;  92- 
78  TWA;  93-7  Dunn;  93-8  Nunez;  93-20  Smith;  93-23  &  93-31 
Allen;  93-34  Castle  Aviation:  93-35  Steel  City  Aviation;  94-12 
Bartusiak;  94-24  Page;  94-26  French  Aircraft;  94-34  American 
International  Airways:  94-35  American  International  Airways; 
94-36  American  International  Airways;  95-4  Hanson;  95-22  & 
96-5  Alphin  Aircraft;  96-2  Skydiving  Center:  96-13  Winslow;  97- 
3  (Airport  Operator],  97-6  WRA,  Inc.;  97-15  Houston  &  Johnson 
County;  97-35  Gordon  Air  Services;  97-36  Avcon;  97-37  Roush; 

....  ,  J  98-10  Rawlings;  99-2  Oxygen  Systems. 

Notice  of  appeal  construed  as  appeal  brief  _ 92-39    Beck;    94-15   Columna;    95-9    Woodhouse    95-23    AUanUc 

World  Airways;  96-20  Missirlian;  97-2  Sanford  Air,  98-5  Squire; 

„,,    .  „      ..^  98-17  Blue  Ridge  Airlines;  98-23  Instead  Balloon  Services. 

What  Constitutes  _ 90-^  Metz;  90-27  Gabbert;  91-45  Park;  92-7  West;  92-17  Giuffiida; 

92-39  Beck;  93-7   Dunn;   94-15  Columna;   94-23   Perez;   94-30 
Columna;  95-9  Woodhouse;  95-23  Atlantic  World  Airways;  96-20 
Missirilian;  97-2  Sanford  Air. 
Service  of  brief: 

Failure  to  serve  other  party  92-17  Giuffrida;  92-19  Com-     90-3  Metz;  90-39  Hart;  91-50  Costello;  92-7  West   92-69  McCabe 
wail  Tuneliness  of  Notice  of  Appeal.  93-27  Simmons:  95-2  Meronek;  95-9  Woodhouse;  95-15  Alphin 

Aviation;  96-14  Midtown  Neon  Sign  Corp.;  97-7  ft  97-17  Stal- 
lings;  97-28  Continental;  97-38  Air  St.  Thomas;  98-1  Taylor;  98- 
13  Air  St.  Thomas:  98-16  Blue  Ridge  Airlines;  98-17  Blue  Ridge 
Airlines;  98-21  Blankson. 

89-2  Lincoln-Walker;  89-3  Sittko;  90-4  Nordnim;  90-5  Sussman; 

90-6  Dabaghian;  90-7  Steele;  90-8  Jenkins;  90-9  Van  Zandt;  90- 

13  ODell;  90-14  Miller:  90-28  Puleo;  90-29  Sealander;  90-30 
Steidinger,  90-34  Adams:  90-40  &  90-41  Westair  Commuter  Air- 
lines: 91-1  Neston  91-5  Jones;  91-6  Lowery;  91-13  Kreamer;  91- 

14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer;  91-21  Britt 
Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Airlines 
91-25  Sanders:  91-27  Delta  Air  Lines;  91-28  Continental  Airlines 
91-29  Smith:  91-34  GASPRO;  91-35  M.  Graham:  91-36  Howard. 
91-37  Vereen;  91-39  American  West;  91-42  Pony  Express;  91-49 
Shields:  91-56  Mayhan;  91-57  Britt  Airways;  91-59  Griffin;  91-60 
Brinton;  92-2  Roller;  92-4  Delta  Air  Lines;  92-6  Rothgeb;  92-12 
Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronberg;  92-22,  92-23, 
92-24,  92-25,  92-26  &  92-28  Delta  Air  Lines;  92-33  Port  Author- 
ity of  NY  ft  NJ;  92-42  Jayson;  92-43  Delu  Air  Lines:  92-44 
Owens;  92-53  Humble;  92-54  &  92-55  Northwest  Airlines:  92-60 
Costello;  92-61  Romerdahl;  92-62  USAir,  92-63  Schaefer;  92-64 
ft  92-65  Delta  Air  Lines;  92-66  Sabre  Associates  ft  Moore:  92-79 
Delta  Air  Lines;  93-1  Powell  &  Co.;  93-4  Harrah;  93-14  Fenske; 
93-15  Brown:  93-21  Delta  Air  Lines:  93-22  Yannotone;  93-26 
Delta  Air  Lines;  93-33  HPH  Aviation:  94-9  B  &  G  Instruments: 
94-10  Boyle;  94-11  Pan  American  Airways;  94-13  Boyle;  94-14  B 
ft  G  Instruments:  94-16  Ford;  94-33  Trans  World  Airlines;  94-41 
Dewey  Towner,  94-42  Taylor;  95-1  Diamond  Aviation:  95-3  Delta 
Air  Lines:  95-5  Araya;  95-6  Sutton;  95-7  Empire  Airlines;  95-20 
USAir  95-21  Faisca;  95-24  Delta  Air  Lines;  96-7  Delta  Air  Lines: 
96-8  Empire  Airlines;  96-10  USAir,  96-11  US  Air,  96-12  USAir 
96-21  Houseal;  97-4  [Airport  Operator];  97-5  WestAir  97-25 
Martin  ft  Jaworski;  97-26  Delta  Air  Lines:  97-27  Lock  Haven;  97- 
39  Delta  Air  Lines;  98-9  Continental  Express. 

96-6  Ignatov;  97-12  Mayer. 

89-5  Schultz. 

94-39  Kirola. 


Withdrawal  of . 


Assault  (See  also  Battery,  and  Passenger  Misconduct) 

"Attempt"  

Attorney  Conduct  Obstrepwrous  or  Disruptive 

Attorney  Fee  (See  EAJA) 

Aviation  Safety  Reporting  System 

Baggage  Matching 

Balloon  (Hot  Air)  

Bankruptcy 

Battery  (See  also  Assault  and  Passenger  Misconduct)  ., 
Certificates  and  Authorizations: 

Surrender  when  revoked  


90-39  Hart;  91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

98-6  Continental. 

94-2  Woodhouse. 

91-2  Continental  Airlines. 

96-6  Ignatov;  97-12  Mayer 

92-73  Wyatt. 
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Qvil  Ail 


Security  National  Airport  Inspection  Program  (CASNAIP) 


Civil  Pei  alty  Amount  (See  Sanction) 
Closing  ,  l^rgument  (See  Final  Oral  Argument) 

ColiateraS  Estoppel  

Complaint: 

Comblainant  Bound  By 

No  1  imely  Answer  to  (See  Answer) 

Partial  Dismissal/Full  Sanction  

Stale  ness  (See  Stale  Complaint  Rule) 

Stati  ite  of  Limitations  (See  Statute  of  Limitations) 

Timdliness  of  complaint  _ 

Withdrawal  of 

Compliatice  &  Enforcement  Program: 

(FA/L  Order  No.  2150.3A) 


Com  aliance/Enforcement  Bulletin  92-3 
Sanction  Guidance  Table 


Concealiient  of  Weapons  (See  Weapons  Violations) 

Consolidation  of  Cases  

Constitutionality  of  Regulations  (See  also  Double  Jeopardy). 


inu$ice  of  Hearing  s - 

Action  (See  Sanction) 


Conti 

Correcti\^ 

Counsel 

Lea\^ 

No 
Credibili 


rj 


to  withdraw 

ight  to  assigned  counsel  (See  Due  Process) 
:y  of  Witnesses: 


Centrally 


Bias 

Defer  to  AL]  determination  of 


Exp<  rts  (See  also  Witness)  

Imp(  achment  

Reliability  of  Identification  by  eyewitnesses 


De  facto 
Delay  in 
Deliberat 


answer 


initiating  action  

ive  Process  Privilege 


Deterreni  :e 


Discover  r 

Deli  lerative  Process  Privilege 


Rega  rd 


Double 
Due 

Generally 


Pro(  ess 


EAJA: 


Depositions,  generally 
Noti  :e  of  deposition  ... 
Failure  to  Produce  


Sanqtion  for  

ing  Unrelated  Case 
opardy  


Befo  -e  finding  a  violation  

Mul  iple  violations 

No  r  ight  to  assigned  counsel 
Viol  ition  of 


Adv  jrsary  Adjudication 


Amc  unt  of  award  

Appjal  from  ALJ  decision 

Exp(  rt  witness  fees 

Fina  i  disposition  

Furt  ler  proceedings  

Jurisdiction  over  appeal  .... 

Late-filed  application  . 

C)th(  T  expenses  , 


91-4  [Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport 
Operator);  91-41  [Airport  Operator);  91-58  [Airport  Operator). 


91-8  Watts  Agricultural  Aviation. 

90-10  Webb;  91-53  Koller. 

94-19  Pony  Express;  94—40  Polynesian  Airways. 


91-51  Hagwood;  93-13  Medel;  94-7  Hereth;  94-5  Grant. 
94-39  Kirola;  95-6  Sutton. 

89-5  Schultz;  89-6  American  Airlines;  91-38  Easu;  92-5  Delta  Air 

Lines. 
96-19  (Air  Carrier). 
89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines; 

91-3  Lewis;  92-5  Delta  Air  Lines;  98-18  General  Aviation. 

90-12,  90-18  &  90-19  Continental  Airlines. 

90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-37  Northwest  Airlines;  96-1  [Airport  Oper- 
ator); 96-25  US  Air;  97-16  Mauna  Kea;  97-34  Continental  Air- 
lines; 98-6  Continental  Airlines;  98-11  TWA;  99-1  American. 

90-25  Gabbert;  92-29  Haggland. 


97-24  Gordon. 


95-25  Conquest  Helicopters;  95-26  Hereth;  97-32  Florida  Propeller. 

97-9  Alphin. 

90-21  Carroll;  92-3  Park;  93-17  Metcalf;  95-26  Hereth;  97-20 
Werle;  97-30  Emery  Worldwide  Airlines;  97-32  Florida  Propeller; 
98-11  TWA;  98-18  General  Aviation. 

90-27  Gabbert;  93-17  Metcalf;  96-3  America  West  Airlines. 

94—4  Northwest  Aircraft  Rental. 

97-20  Werle. 

92-32  Barnhill. 

90-21  Carroll. 

89-6  American  Airlines;  90-12,  90-18  &  90-19  Continental  Air- 
lines. 

89-5  Schultz;  92-10  Flight  Unlimited;  95-16  Mulhall;  95-17  Larry's 
Flying  Service;  97-11  Hampton. 

89-6  American  Airlines;  90-12,  90-18  &  90-19  Continental  Air- 
lines. 

91-54  Alaska  Airlines. 

91-54  Alaska  Airlines. 

90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation;  93-10 
Costello. 

91-17  KDS  Aviation;  91-54  Alaska  Airlines. 

92-46  Sutton-Sautter. 

95-8  Charter  Airlines;  96-26  Midtown. 

89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  North- 
west Airlines;  96-1  [Airport  Operator);  97-8  Pacific  Av.  dA)/a 
Inter-Island  Helicopters. 

90-27  Gabbert. 

96-26  Midtown;  97-9  Alphin. 

97-8  Pacific  Av.  a/b/a  Inter-Island  Helicopters;  97-9  Alphin. 

89-6  American  Airlines;  90-12  Continental  Airlines;  9037  North- 
west Airlines;  96-1  [Airport  Operator);  97-8  PScific  Ave.  d/b/a 
Inter-Island  Helicopters;  98-19  Martain  &  Jaworski. 

90-17  Wilson;  91-17  &  91-52  KDS  Aviation;  94-17  TCI;  95-12  Toy- 
ota. 
95-27  Valley  Air. 
95-9  Woodhouse. 
95-27  Valley  Air. 
96-22  Woodhouse. 
91-52  KDS  Aviation. 
92-74  Wendt;  96-22  Woodhouse. 
96-22  Woodhouse. 
93-29  Sweeney. 
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Position  of  agency  95_27  Valley  Air. 

Prevailing  party  91_52  kdS  Aviation. 

Special  circumstances 95_18  Pacific  Sky. 

Substantial  justification  9a_52  &  92-71  KDS  Aviation:  93-9  Wendt;  95-18  Pacific  Sky;  95- 

c        ,  .  ..        r        1-      •  ^^  Valley  Air;  95-15  Valley  Air;  98-19  Martin  &  laworski 

SupplementaUon  of  application 95-27  Valley  Air  ^  •  »  ja«un.fci. 

Evidence  (See  Proof  &  Evidence) 

f"  ^trw^*""™""/^ "T V 93-10  Costello;  95-16  Mulhall;  95-19  Rayner. 

Expert  Witnesses  (See  Witness)  ' 

Extension  of  Time: 

nui^TK^°l^- "^'^^  u ^^  American  Airlines:  92-41  Moore  &  Sabre  Associates. 

Dismissal  by  Decisionmaker 89-7  Zenkner;  90-39  Hart 

Good  Cause  for  89-8  Thunderbird  Accessories. 

Objection  to  89-8  Thunderbird  Accessories;  93-3  Wendt 

Who  may  grant  90_27  Gabbert. 

l^T^\  ^°"^*  VV^-. -.••-• ,, 92-7  West;  97-1  Midtown  Neon  Sign;  98-«  Can. 

Federal  Rules  of  Civil  Procedure 91-17  KDS  Aviation. 

Federal  Rules  of  Evidence  (See  also  Proof  &  Evidence): 

Admission 96-25  USAir 

Settlement  Offers 95_16  Mulhall;  9625  USAir. 

Subsequent  Remedial  Measures  96-24  Horizon;  96-25  USAir. 

Final  Oral  Argument  92_3  Park. 

Firearms  (See  Weapons) 

Ferry  Flights 95_8  charter  Airlines. 

Filing  (See  also  Appeals:  Timelines): 

Burden  to  prove  date  of  filing 97-11  Hampton  Air;  98-1  Taylor. 

Discrepancy  between  certificate  of  service  and  postmark 98-16  Blue  Ridge  Airlines. 

Service  on  designated  representative 98-19  Martin  &  Jaworski 

Flight  &  Duty  time: 

Circumstances  beyond  crew's  control: 

Generally 95_8  charter  Airlines. 

Foreseeabihty  95_8  Charter  Airlines. 

Late  freight 95_8  Charter  Airlines. 

Weather 95_«  Charter  Airlines. 

Competency  check  flights 96-4  South  Aero. 

Limitation  of  Duty  time  95_8  Charter  Airlines;  96-4  South  Aero 

Limitation  of  Flight  Time  95_8  Charter  Airlines. 

"Other  commercial  flying" 95_8  Charter  Airlines. 

^"8^js •••. ■ 94-20  Conquest  Helicopters. 

Freedom  of  Information  Act  93-10  Costello. 

Fuel  Exhaustion Z    95-26  Hereth. 

Guns  (See  Weapons) 

Ground  Security  Coordinator,  (See  also  air  Carrier;  Standard  Secu-    96-16  WestAir  Commuter. 

rity  Program):  Failure  to  provide 
Hazardous  Materials: 

Transportation  of,  generally  90_37  Northwest  Airlines;  92-76  Safety  Equipment;  92-77  TQ;  94- 

19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95-12  Toyota- 
95-16  Mulhall;  96-26  Midtown. 

Civil  Penalty,  generally 92-77  TCI;  94-28  Toyota;  94-31  Smalling:  95-16  Mulhall:  96-26 

Midtown;  98-2  Carr. 

Corrective  Action  92-77  TCI;  94-28  Toyota. 

Culpability  ..       92-77  TCI;  94-28  Toyota;  94-31  Smalling. 

Financial  hardship  95_16  Mulhall. 

Installment  plan  95-16  Mulhall 

First-time  violation  92-77  TQ;  94-28  Toyota:  94-31  Smalling 

Gravity  of  violation  92-77  TCI;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown:  98-2 

Carr. 

Minimum  penalty  „ 95-16  Mulhall;  98-2  Carr. 

Number  of  violations  _ 95-I6  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr 

Redundant  violations 95-I6  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr 

Criminal  Penalty 92-77  TIC;  94-31  Smalling. 

EAJA,  applicability  of 94-17  TIC;  95-12  Toyota. 

Individual  violations 95-I6  Mulhall. 

Judicial  review 97-I  Midtown  Neon  Sign;  98-8  Can- 
Knowingly  ....       92-77  TIC;  94-19  Pony  Express;  94-31  Smalling. 

Specific  hazard  class  transported: 

Combustible:  Paint  95-I6  Mulhall. 

Corrosive: 

Wet  Battery 94-28  Toyota  Motor  Sales. 

Other  92-77  TIC. 

Explosive:  Fireworks 94-31  Smalling;  98-2  Barr. 

Flammable: 

Paint 96-26  Midtown  Neon  Sign. 

Turpentine 95-16  Mulhall. 

Radioactive  94-19  pony  Express. 

Hearing:  Failure  of  party  to  attend  98-23  Instead  Balloon  Services. 
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Informal! Conference  

Initial  Decision:  What  constitutes 

Interfereiice  with  crewmembers  (See  also  Passenger  Misconduct;  As- 
sault).! 
Interlocutory  Appeal 


Internal  fAA  Policy  &/or  Procedures  

Jurisdiction: 

Aftet  initial  decision  

Aftei  Order  Assessing  Civil  Penalty  

Aftei  Withdrawal  of  complaint  

$50,1  KK)  Limit 

EA]J  L  cases  

Hazl  lat  cases 

NTS  3 

Knowled  ge  of  concealed  weapon  (See  also  Weapons  Violation] 

Laches  (See  Delay  in  initiating  action] 

Mailing  ilule,  generally  


Ovei  night  express  delivery 

Mainteni  nee  (See  Aircraft  Maintenance) 

Maintenance  Instruction  

Mainten4nce  Manual  

Air  carrier  maintenance  manual  

App  oved/accepted  repairs 

Man  jfacturer's  maintenance  manual 


Minimurh  Equipment  List  (MEL)  (See  Aircraft  Maintenance) 

Mootnesi;,  appeal  dismissed  as  moot  

National  Aviation  Safety  Inspection  Program  (NASIP)  

ational  Transportation  Safety  Board: 

Adni  inistratior  not  bound  by  NTSB  case  law  


Order 
Appfe 


Wi 


Lack  of  Jurisdiction 
Notice  01  Hearing:  Receipt 
Notice  01  Imposed  Qvil  Penalty: 

Initii  ites  Action 

Sign  iture  of  agency  attorney 

Witt  drawal  of 
Operate,  generally 


Resdonsibility  of  aircraft  owner/operator  for  actions  of  pilot 
Oral  Argiment  before  Administrator  on  appeal: 

Decision  to  hold  

Instquctions  for  

ing  Civil  Penalty: 

al  from  

Timeliness  of  request  for  hearing 

tt  drawal  of 


A; sessi 


Parachuting  

Parts  Manufacturer  Approval  (PMA):  Failure  to  obtain 

Misconduct  

jlt/Battery  

Iference  with  a  crewmember 

ing  

^ing  carry-on  items  

ee  Sanction;  Hazardous  Materials] 


ie  Case  (See  also  Proof  &  Evidence)  

vidence  (See  also  Federal  Rules  of  Evidence): 

Affirmative  Defense 

Burc  en  of  Proof  


Circ  unstantial  Evidence 


Crec  ibility  (See  Administrative  Law  Judges;  Credibility  of  Wit- 
n«  sses) 

Criminal  standard  rejected  

Clo^ng  Arguments  (See  also  Final  Oral  Argument)  

-record  material 

Hea^ay 


Extri 
Heai-s 
Ofier  of  proof 


94-4  Northwest  Aircraft  Rental. 

92-32  Barnhill. 

92-3  Park;  96-6  Ignatov;  97-12  Mayer;  98-11  TWA;  98-12  Stout 

89-6  American  Airlines;  91-54  Alaska  Airlines;  93-37  Airspect;  94- 

32  Detroit  Metropolitan;  98-25  Gotbetter. 
89-6  American  Airlines;  90-12  Continental  Airlines;  92-73  Wyatt. 

90-20  Degenhardt;  99-33  Cato;  92-32  Barnhill,  93-28  Strohl. 

94-37  Houston;  95-19  Rayner. 

94-39  Kirola. 

19-12  Continental  Airlines. 

92-74  Wendt;  96-22  Woodhouse. 

92-76  Safety  Equipment. 

90-11  Thunderbird  Accessories. 

89-5  Schultz;  90-20  Degenhardt. 

89-7  Zenkner;  90-3  Metz;  90-11  Thunderbird  Accessories,  90-39 

Hart;  98-20  Koenig. 
89-6  American  Airlines. 

93-36  Valley  Air. 

90-11  Thunderbird  Accessories;  96-25  USAir. 
96-3  America  Wet  Airlines. 
96-3  America  West  Airlines. 

965-3  America  West  Airlines;  97-31  Sanford  Air;  97-32  Florida 
Propeller. 

92-9  Griffin;  94-17  TQ. 
90-16  Rocky  Mountain. 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp;  93-18  Westair 

Commuter. 
90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 
92-31  Eaddy. 

91-9  Continental  Airlines. 

93-12  Langton. 

90-17  Wilson. 

91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter;  96-17 

Fenner. 
96-17  Fenner. 

92-16  Wendt. 
92-27  Wendt. 

92-1  Costello;  95-19  Rayner 

95-19  Rayner 

89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir;  95-19  Rayner; 

97-7  Stalling 
98-3  Fedele. 

93-19  Pacific  Sky  Supply. 
92-3  Park. 

96-6  Ignatov;  97-12  Mayer;  98-11  TWA. 
96-6  Ignatov;  97-12  Mayer;  98-11  TWA;  98-12  Stout 
92-37  Giuffrida. 
97-12  Mayer. 

93-18  Westair  Commuter. 

95-26  Hereth;  96-3  America  West  Airlines. 

92-13  DelU  Air  Lines;  92-72  Giuffirida;  98-6  Continental  Airlines. 

90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta 
Air  Lines;  92-72  Giuffirda;  93-29  Sweeney;  97-32  Florida  Pro- 
peller. 

90-12,  90-19  &  91-9  Continental  Airlines;  93-29  Sweeney;  96-3 
America  West  Airlines;  97-10  Alphin;  97-11  Hampton;  97-32 
Florida  Propeller;  98-6  Continental  Airlines. 


91-12  Terry  &  Menne. 

94-20  Conquest  Helicopters. 

95-26  Hereth;  96-24  Horizon. 

92-72  Giuffrida;  97-30  Emery  Worldwide  Airlines;  98-11  TWA. 

97-32  Florida  Propeller. 
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Preponderance  of  evidence 


90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 

&  91-31  Terry  &  Menne;  92-72  Giuffrida;  97-30  Emery  World- 
wide Airlines;  97-31  Sanford  Air;  97-32  Florida  Propeller;  98-3 
Fedele;  98-6  Continental  Airlines;  98-11  TWA. 
Presumption  that  message  on  ATC  tape  is  received  as  trans-    91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 
mitted. 

Presumption  that  a  gun  is  deadly  or  dangerous  90-26  Waddell;  91-30  Trujillo. 

Presumption  that  owner  gave  pilot  permission  96-17  Fenner. 

Prima  facie  case 95-26  Hereth.  96-3  America  West;  98-6  Continental  Airlines. 

Settlement  offer 95-16  Mulhall;  96-25  USAir. 

Subsequent  remedial  measures  96-24  Horizon;  96-25  USAir. 

Substantial  evidence  92-72  Giuffrida. 

Pro  Se  Parties:  Special  Considerations  90-11  Thunderbird  Accessories;  90-3  Metz;  95-25  Conquest. 

Prosecutorial  Discretion  89-6  American  Airlines;  90-23  Broyles;  90-38  Continental  Airlines; 

91-41  (Airport  Operator);  92-46  Sutton-Sautter;  92-73  Wyatt;  95- 
17  Larry's  Flying  Service. 
Administator  does  not  review  Complainant's  decision  not  to    98-2  Carr. 
bring  action  against  anyone  but  respondent. 
Reconsideration: 

Denied  by  ALJ  89-4  &  90-3  Metz. 

Granted  by  ALJ  92-32  Bamhill. 

Late  request  for 97-14  Pacific  Aviation;  98-14  Larry's  Flying  Service. 

Petition  based  on  new  material 96-23  Kilrain. 

Repetitious  petitions  96-9  [Airport  Operator). 

Stay  of  order  pending  90-31  Carroll;  90-32  Continental  Airiines. 

Redundancy,  enhancing  safety  97-11  Hampton. 

Remand  89-6  American  Airlines;  90-16  Rocky  Mountain;  90-24  Bayer;  91- 

51  Hagwood;  91-54  Alaska  Airlines;  92-1  Costello;  92-76  Safety 
Equipment;  94-37  Houston. 

Repair  Station  90-11    Thunderbird    Accessories;    92-10    Flight    Unlimited;    94-2 

Woodhouse;  97-9  Alphin;  97-10  Alphin;  97-31  Sanford  Air:  97- 
32  Florida  Propeller. 

Request  for  Hearing  94-37  Houston;  95-19  Rayner. 

Constructive  withdrawal  of 97-7  Stalling;  98-23  Instead  Balloon  Services. 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  G): 

Applicability  of  90-12,  90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation. 

Challenges  to  , 90-12,  90-18  &  90-19  Continental  Airlines;  90-21  Carroll;  90-37 

Northwest  Airlines. 

Effect  of  Changes  in  90-21  Carroll;  90-22  USAir;  90-38  Continental  Airiines. 

Initiation  of  Action 91-9  Continental  Airlines. 

Runway  incursions 92-40  Wendt;  93-18  Westair  Commuter. 

Sanction: 

Ability  to  Pay 89-5  Shultz;  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  Flight 

Unlimited;  92-32  Bamhill;  92-37  &  92-72  Giuffrida;  92-38 
Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick;  93-10  Costello; 
94-4  Northwest  Aircraft  Rental;  94-20  Conquest  Helicopters;  95- 
16  Mulhall;  95-17  Larry's  Flying  Service;  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  97-11  Hampton;  97-16  Mauna  Kea;  98-4 
Larry's  Flying  Service;  98-11  TWA. 
Agency  policy: 

ALJ  bound  by 90-37  Northwest  Airiines;  92-46  Sutton-Sautter.  96-19  (Air  Carrier). 

Changes  after  complaint  97-7  &  97-17  Stallings. 

Statements  of  {e.g..  FAA  Order  2150.3A,  Sanction  Guidance    90-19   Continental   Airiines;   90-23   Broyles;   90-33   Cato;    90-37 
Table,  memoranda  pertaining  to).  Northwest  Airlines;  92-46  Sutton-Sautter;  96-4  South  Aero;  96- 

19  (Air  Carrier);  96-25  USAir. 

Compliance  Disposition  97-23  Detroit  Metropolitan. 

Consistency  with  Precedent  96-6  Ignatov;  96-26  Midtown;  97-30  Emery  Worldwide  Airiines; 

98-12  Stout;  98-18  General  Aviation. 
But  when  precedent  is  based  on  superceded  sanction  policy     96-19  [Air  Carrier). 

Corrective  Action 91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  [Airport 

Operator);  92-5  Delta  Air  Lines;  93-18  Westair  Commuter;  94-28 
Toyota;  96-4  South  Aero;  96-19  (Air  Carrier);  97-16  Mauna  Kea; 
97-23    Detroit   Metropolitan;   98-6   Continental   Airlines;   98-22 
Northwest  Airlines. 
Discovery  (See  Discovery) 

Factors  to  consider  89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airiines;  91-3  Lewis: 

91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  (Air- 
port Operator);  92-10  Flight  Unlimited;  92-46  Sutton-Sautter;  92- 
51  Koblick;  94-28  Toyota;  95-11  Horizon;  96-19  [Air  Carrier);  96- 
26  Midtown;  97-16  Mauna  Kea;  98-2  Carr. 

First-Time  Offenders  89-5  Scholtz;  92-5  Delta  Air  Lines;  92-51  koblick. 

HazMat  (See  Hazardous  Materials) 

Inexperience  92-10  Flight  Unlimited. 

Installment  Payments 95-16  Mulhall;  95-17  Larry's  Flying  Service. 
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Ma  ntenance 


MaLimum 

Mil  imura  (HazMat) 
Molified 


Par  ial  Dismissal  of  Complaint/Full  Sanction  (See  also  Com- 

p  aint. 
San  rtions  in  specific  cases: 

Unairworthy  aircraft  


Passenger/baggage  matching 

Passenger  Misconduct 

Person  evading  screening  (See  also  Screening] 

Pilot  Deviation 

Test  object  detection  

Unauthorized  access  


Weapons  violations 


Screenii  ig  of  Persons: 

Air  carrier  failure  to  detect  weapon  Sanction  

Air  carrier  failure  to  match  bag  with  passenger 

Entering  Sterile  Areas  

San;tion  for  individual  evading  screening  (See  also  Sanction)  .... 
Security  (See  Screening  of  Persons,  Standard  Security  Program,  Test 
Objecl  Detection,  Unauthorized  Access,  Weapons  Violations): 

Giv  ng  false  information  about  carrying  a  weapon  or  explosive 
01 1  board  an  aircraft. 

Sealing  )f  Record 

Separati  Dn  of  Functions  


Service   See  also  Mailing  Rule;  Receipt): 

Of  t  IPCP  

Of  F  NPCP 

Reo  iipt  of  document  sent  by  mail  ... 

Return  of  certified  mail 

Valid  Service  

Settlem«  nt  


"g 


Skydivi 

Smoki 

Stale  Co  nplaint 

Standari 


Rule:  If  NPCP  not  sent 
Security  Program  (SSP): 
Conipliance  with  


Che  :kpoint  Security  Coordinator 

Groind  Security  Coordinator  

Limitation  

(t)rders  

ing  judicial  review  

ility 


Statute  (if  1 
Stay  of 

Penjl 
Strict  Li  ib 


Test  Obj  5ct  Detection 

Pro(  f  of  violation 
Sanction  


Timelintss 
Buri 
Of 
Of 
Of 
Of 
Of 
Of 
Of 


(See  also  Complaint;  Filing;  Mailing  Rule;  and  Appeals): 

en  to  prove  date  of  filing  

response  to  NPCP 

complaint 

i  litial  decision  

MPCP  


rjply  brief  

rsquest  for  hearing 

I AJA  application  (See  EAJA-Final  disposition,  EAJA-Jurisdic- 


tiiin) 


Unapprised  parts  (See  also  Parts  Manufacturer  Approval) 
■  access: 

^ircraft  

lir  Operations  Area  (AOA)  


Unauthorized 
To 
To 


95-11  Horizon;  96-3  America  West  Airlines;  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  97-9  Alphin;  97-10  Alphin;  97-11 
Hampton;  97-30  Emery  Worldwide  Airlines. 

90-10  Webb;  91-53  KoUer;  96-19  [Air  Carrier). 

95-16  Mulhall;  96-26  Midtown;  98-2  Carr. 

89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10 
Flight  Unlimited;  92-13  Delta  Air  Lines;  92-32  Bamhill. 

94-19  Pony  Express;  94—40  Polynesian  Airways. 


97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-9  Alphin;  98-18 

General  Aviation. 
98-6  Continental  Airlines. 
97-12  Mayer;  98-12  Stout. 
97-20  Werle. 
92-8  Watkins. 

90-18  &  90-19  Continental  Airlines;  96-19  [Air  Carrier). 
90-19  Continental  Airlines;  90-37  Northwest  Airlines;  94-1  Delta 

Air  Lines;  98-7  LAX. 
90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  Bamhill; 

92-46  Sutton-Sautter;  92-51  Koblick;  94-5  Grant;  97-7  &  97-17 

Stallings. 

94—44  American  Airlines. 

98-6  Continental  Airlines. 

90-24  Bayer;  92-58  Hoedl;  97-20  Werle;  98-20  Koenig. 

97-20  Werle;  98-20  Koenig 


98-24  Stevens. 

97-13  Westair  Commuter;  97-28  Continental  Airlines. 

90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-21  Carroll;  90-38  Continental  Airlines;  93- 
13  Medel. 

90-22  UsAir;  97-20  Werle. 

93-13  Medel. 

92-31  Eaddy. 

97-7  &  97-17  Stallings. 

92-18  Bargen;  98-19  Martin  &  Jaworskl. 

91-50  &  92-1  Costello;  95-16  Mulhall. 

98-3  Fedele. 

92-37  Giuffrida;  94-18  Luxemburg. 

97-20  Werle. 

90-12,  90-18  &  90-19  Continental  Airlines;  91-33  Delta  Air  Lines; 
91-55  Continental  Airlines;  92-13  &  94-1  Delta  Air  Lines;  96-19 
(Air  Carrier];  98-22  Northwest  Airlines;  99-1  American. 

98-22  Northwest  Airlines. 

96-16  Westair  Commuter. 

97-20  Werle. 

90-31  Carroll;  90-32  Continental  Airlines. 

95-14  Charter  Airlines. 

89-5  Schultz,  90-27  Gabbert;  91-18  [Airport  Operator);  91-40  [Air- 
port Operator];  91-58  [Airport  Operator);  97-23  Detroit  Metropoli- 
tan; 98-7  LAX. 

90-12,  90-18,  90-19,  91-9  &  91-55  Continental  Airlines;  92-13 
Delta  Air  Lines;  96-19  [Air  Carrier). 

90-18,  90-19  &  91-9  Continental  Airlines;  92-13  Delta  Air  Lines. 

90-18  &  90-19  Continental  Airlines;  96-19  (Air  Carrier). 

97-11  Hampton  Air;  98-1  Taylor. 

90-22  US  Air. 

91-51  Hagwood;  93-13  Medel;  94-7  Hereth. 

97-31  Sanford  Air. 

92-73  Wyatt. 

97-11  Hampton. 

93-12  Langton;  95-19  Rayner. 


93-19  Pacific  Sky  Supply. 

90-12  &  90-19  Continental  Airlines;  94-1  Delta  Air  Lines. 
90-37  Northwest  Airlines;  91-18  [Air  Operator);  91-40  (Airport  Op- 
erator); 91-58  [Airport  Operator];  94-1  Delta  Air  Lines. 


Federal  Register / Vol.  64,  No.  88 /Friday,  May  7,  1999 /Notices 


24699 


Visual  Cues  Indicating  Runway,  Adequacy  of 92-40  Wendt. 

Weapons  ViolaUons,  generally  „_ 89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33 

Cato;  90-26  &  90-43  Waddell;  91-3  Lewis:  91-30  Trujillo;  91-38 
Esau;  91-53  Koller;  92-32  Bamhill;  92-46  Sutton-Sautter;  92-51 
Koblick;  92-59  Petek- Jackson;  94-5  Grant;  94-44  American  Air- 
lines. 

Concealed  weapon  89-5  Schultz;  92-46  Sutton-Sautter;  92-51  Koblick. 

"Deadly  or  Dangerous"  90-26  &  90-43  Waddell;  91-30  Trujillo;  91-38  Esau. 

First-time  Offenders  89-5  Schultz. 

Intent  to  commit  violation 8»-5  Schultz;  90-20  Degenhardt;  90-23  Broyles;  90-26  Waddell; 

91-3  Lewis;  91-53  Koller. 

Knowledge  Of  Weapon  Concealment  (See  also  Knowledge)  89-5  Schultz;  90-20  Degenhardt. 

Sanction  (See  Sanction)) 

Weight  and  Balance „ 94-40  Polynesian  Airways. 

Witnesses  (See  also  Credibility): 

Absence  of,  Failure  to  subpoena  92-3  Park;  98-2  Carr. 

Expert  testimony— Evaluation  of 93-17  Metcalf;  94-3  Valley  Air;  94-21  Sweeney:  93-3  America  West 

Airlines;  96-15  Valley  Air;  97-9  Alphin;  97-32  Florida  Propeller 
Expert  witness  fees  (See  EAJA). 


Regulations  (Title  14  CFR,  unless  otherwise  noted) 


1.1  (maintenance)  94-38  Bohan;  97-11  Hampton. 

1.1  (major  repair)  96-3  America  West  Airlines. 

1.1  (minor  repair)  , 96-3  America  West  Airiines. 

1.1  (operate)  91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter;  96-17 

Fenner. 

1.1  (person)  93-18  Westair  Commuter. 

1.1  (propeller)  96-15  Valley  Air. 

13.16  90-16  Rocky  Mountain;  90-22  USAir;  90-37  Northwest  Airlines; 

90-38  &  91-9  Continental  Airlines;  91-18  (Airport  Operator];  91- 
51  Hagwood;  92-1  Costello;  92-46  Sutton-Sautter;  93-13  Medel; 
93-28  Strohl;  94-27  Larsen;  94-37  Houston;  94-31  Smalling;  95- 
19  Rayner;  96-26  Midtown  Neon  Sign;  97-1  Midtown  Neon  Sign; 
97-9  Alphin;  98-18  General  Aviation. 

13.201  90-12  Continental  Airiines. 

13-202  90-6  American  Airlines;  92-76  Safety  Equipment. 

13-203  90-12  Continental  Airlines;  90-21  Carroll;  90-38  Continentol  Air- 
lines. 

13.204  

13-205 90-20  Degenhardt;  91-17  KDS  Aviation:  91-54  Alaska  Airlines;  92- 

32  Bamhill;  94-32  Detroit  Metropolitan;  94-39  Kirola;  95-16 
Mulhall;  97-20  Werle. 

13.206  

13.207  94-39  Kirola. 

13-208  90-21  Carroll;  91-51  Hagwood:  92-73  Wyatt;  92-76  Safety  Equip- 
ment; 93-13  Medel:  93-28  Strohl;  94-7  Hereth;  97-20  Werle:  98- 
4  Larry's. 

13-209  90-3  Metz;  90-15  Playter;  91-18  [Airport  Operator);  92-32  Bamhill: 

92-47  Cornwall;  92-75  Beck;  92-76  Safety  Equipment:  94-8 
Nunez;  94-5  Grant;  94-22  Harkins;  94-29  Sutton;  94-30  Columna; 
95-10  Diamond;  95-28  Atlantic  Worid  Airways;  97-7  Stalling; 
97-18  Robinson:  97-33  Rawlings;  98-21  Blankson. 

13-210  92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 

93-28  Strolhl;  94-5  Grant;  94-30  Columna;  95-28  Atlantic  Worid 
Airways;  96-17  Fenner;  97-11  Hampton:  97-18  Robinson;  97-38 
Air  St.  Thomas;  98-16  Blue  Ridge  Airiines. 

13-211  89-6  American  Airiines;  89-7  Zenkner;  90-3  Metz;  90-11  Thunder- 
bird  Accessories;  90-39  Hart;  91-24  Esau;  92-1  Costello:  92-9 
Griffin;  92-18  Bargen;  92-19  Comwall;  92-57  Detroit  Metro. 
Wayne  County  Airport;  92-74  Wendt;  92-76  Safety  Equipment; 
93-2  Wendt:  94-5  Grant;  94-18  Luxemburg;  94-29  Sutton:  95-12 
Toyota;  95-28  Valley  Air;  97-7  Stalling;  97-11  Hampton;  98-4 
Larry's  Flying  Service;  98-19  Martin  &  Jaworski;  98-20  Koenig; 
99-2  Oxygen  Systems. 

13.212  90-11   Thunderbird  Accessories:  91-2  Continental  Airlines;  99-2 

Oxygen  Systems. 

13.213  

13.214  91-3  Lewis. 

13.215  93-28  Strohl;  94-39  Kirola. 

13.216 

13.217  91-17  KDS  Aviation. 

13.218  89-6   American   Airlines;   90-11   Thunderbird   Accessories:   90-39 

Hart;  92-9  Griffin;  92-73  Wyatt;  93-19  Pacific  Sky  Supply;  94-6 
Strohl:  94-27  Larsen:  94-37  Houston;  95-18  Rayner;  96-16 
WestAir;  96-24  Horizon;  98-20  Koenig. 
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13.219 


13.220 


13.221 
13.222 
13.223 


13.224 


13.225 
13.226 
13.227 
13.228 
13.229 
13.230 
13.231 
13.232 


13.233 


13.234 


13.235  . 

Part  14 
14.01  ... 
14.04  ... 


14.05  .. 
14.12  .. 
14.20  .. 

14.22  .. 

14.23  .. 
14.26  .. 
14.28  .. 
21.181 
21.303 
25.787 
25.855 
39.3  .... 
43.3  .... 
43.5  .... 


89-6  American  Airlines;  91-2  Continental;  91-54  Alaska  Airlines; 

93-37  Airspect;  94-32  Detroit  Metro.  Wayne  County  Airport;  98- 

25  Gotbetter. 
89-6  American  Airlines;  90-20  Carroll;  91-8  Watts  Agricultural 

Aviation;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-46  Sut- 

ton-Sautter. 
92-29  Haggland;  92-31  Eaddy;  92-52  Cullop. 
92-72  Giuffrida;  96-15  Valley  Air. 
91-12  &  91-31  Terry  &  Menne;  92-72  Giuffrida;  95-26  Hereth;  96- 

15  Valley  Air;  97-11  Hampton;  97-31  Sanford  Air;  97-32  Florida 

Propeller;  98-3  Fedele;  98-6  Continental  Airlines. 
90-26  Waddell;  91-4   [Airport  Operator);  92-72  Giuffi-ida;  94-18 

Luxemburg;  94-28  Toyota;  95-25  Conquest;  96-17  Fenner;  97-32 

Florida  Propeller;  98-6  Continental  Airlines. 
97-32  Florida  Propeller. 

90-21  Carroll;  95-26  Hereth. 
92-3  Park. 

92-19  Cornwall;  95-26  Hereth;  96-24  Horizon. 

92-3  Park. 

89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Bargen;  92- 
32  Bamhill;  93-28  Strohl;  94-28  Toyota;  95-12  Toyota;  95-16 
Mulhall;  96-6  Ignatov;  98-18  General  Aviation. 

89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner;  89-8  Thun- 
derbird  Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories; 
90-19  Continental  Airlines;  90-20  Degenhardt;  90-25  &  90-27 
Gabbert;  90-35  P.  Adams;  90-19  Continental  Airlines;  90-39  Hart; 
91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue;  91-8  Watts 
Agricultural  Aviation;  91-10  Graham;  91-11  Continental  Airlines; 
91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  & 
Menne;  91-32  Bargen;  91-43  &  91-44  Delta;  91-45  Park;  91-46 
Delta;  91-47  Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-53 
Koller;  92-1  Costello;  92-3  Park;  92-7  West;  92-11  Alilin;  92-15 
Dilknan;  92-16  Wendt;  92-18  Bargen;  92-19  Cornwall;  92-7 
Wendt;  92-32  Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation: 
92-36  Southwest  Airlines;  92-39  Beck;  92-45  O'Brien;  92-52 
Beck;  92-56  Montauk  Caribbean  Airways;  92-57  Detroit  Metro. 
Wayne  Co.  Airport;  92-67  USAir;  92-69  McCabe;  92-72  Giuffrida 
92-74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Westair  Commuter 
93-7  Dunn;  93-8  Nunez;  93-19  Pacific  Sky  Supply;  93-23  Allen 
93-27  Simmons;  93-28  Strohl;  93-31  Allen;  93-32  Nunez;  94-9  B 
&  G  Instruments;  94-10  Boyle;  94-12  Bartusiak;  94-15  Columna; 
94-18  Luxemburg;  94-23  Perez;  94-24  Page;  94-26  French  Air- 
craft; 94-28  Toyota;  95-2  Meronek;  95-9  Woodhouse;  95-13 
Kilrain;  95-23  Atlantic  World  Airways;  95-25  Conquest;  95-26 
Hereth;  96-1  [Airport  Operator;  96-2  Skydiving  Center;  97-1  Mid- 
towm  Neon  Sign;  97-2  Sanford  Air;  97-7  Stalling;  97-22  Sanford 
Air;  97-24  Gordon  Air;  97-31  Sanford  Air;  97-33  Rawlings;  97-38 
Air  St.  Thomas;  98—4  Larry's  Flying  Service;  98-3  Fedele;  Conti- 
nental Airlines  98-6;  LAX  98-7;  98-10  Rawlings;  98-15  Squire; 
98-18  General  Aviation;  98-19  Martin  &  Jaworski;  98-20  Koenig; 
99-2  Oxygen  Systems. 

90-19  Continental  Airlines;  90-31  Carroll;  90-32  &  90-38  Conti- 
nental Airlines;  91-4  (Airport  Operator];  95-12  Toyota;  96-9  [Air- 
port Operator);  96-23  Kilrain. 

90-11  Thunderbird  Accessories;  90-12  Continental  Airliiyss;  90-15 
Playter;  90-17  Wilson:  92-7  West. 

92-74  &  93-2  Wendt;  95-18  Pacific  Sky  Supply. 

91-17  &  92-71  KDS  Aviation. 

91-17.  91-52  &  92-71  KDS  Aviation;  93-10  Costello;  95-27  Valley 
Air. 

90-17  Wilson. 

95-27  Valley  Air. 

91.52  KDS  Aviation;  96-22  Woodhouse. 

93-29  Sweeney. 

98-19  Martin  &  Jaworski. 

91-52  KDS  Aviation;  95-27  Valley  Air. 

95-9  Woodhouse. 

96-25  USAir. 

93-19  Pacific  Sky  Supply;  95-18  Pacific  Sky  Supply. 

97-30  Emery  Worldwide  Airlines. 

92-37  Giuffrida:  97-30  Emery  Worldwide  Airlines. 

92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

92-73  Wyatt;  97-31  Sanford  Air;  98-18  General  Aviation. 

96-18  Kilrain;  97-31  Sanford  Air. 
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43.9  91-8  Watts  Agricultural  Aviation;  97-31  Sanford  Air;  98-4  Larry's 

Flying  Service. 
43.13 90-11  Thunderbird  Accessories;  94.-3  Valley  Air;  94-38  Bohan;  96- 

3    America   West   Airlines;   96-25    USAir;   97-9   Alphin;   97-10 

Alphin;  97-30  Emery  Worldwide  Airlines;  97-31  Sanford  Air.  97- 

32  Florida  Propeller. 
43.15  ; 90-25  &  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation;  94-2 

Woodhouse;  96-18  Kilrain. 

65.15  92-73  Wyatt. 

65.92  92-73  Wyatt. 

91.7  97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-16  Mauna  Kea; 

98-18  General  Aviation. 

91.8  (91.11  as  of  8/18/90)  92-3  Park. 

91.9  (91.13  as  of  8/18/90)  90-15  Player;  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-40 

Wendt;  92-48  USAir;  92-49  Richardson  &  Shimp;  92-47  Corn- 
wall; 92-70  USAir;  93-9  Wendt;  93-17  Metcalf;  93-18  Westair 
Commuter;  93-29  Sweeney;  94-29  Sutton;  95-26  Hereth;  96-17 
Fenner. 

91.11  .". 96-6  Ignatov;  97-12  Mayer;  98-12  Stout. 

91.29  (91.7  as  of  8/18/90)  91-8   Watts  Agricultural   Aviation;  92-10  Flight   Unlimited;  94-4 

Northwest  Aircraft  Rental. 

91.65  (91.111  as  of  8/18/90)  91-29  Sweeney;  94-21  Sweeney. 

91.67  (91.113  as  of  8/18/90)  91-29  Sweeney. 

91.71 97-11  Hampton. 

91.75  (91.123  as  of  8/18/90)  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-40  Wendt;  92-49 

Richardson  &  Shimp;  93-9  Wendt. 

91.79  (91.119  as  of  8/18/90)  90-15  Playter;  92-47  Cornwall;  93-17  Metcalf. 

91.87  (91.129  as  of  8.18.90)  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins. 

91.103  95-26  Hereth. 

91.111  96-17  Fenner. 

91.113  , 96-17  Fenner. 

91.151  95-26  Hereth. 

.  91.173  (91.147  as  of  8/18/90)  ; 91-8  Watts  Agricultural  Aviation. 

91.205  98-18  General  Aviation. 

91.213  97-11  Hampton. 

91.403  97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-31  Sanford  Air. 

91.405  97-16  Mauna  Kea;  98-4  Larry's  Flying  Service;  98-18  General  Avia- 
tion. 

91.407  98-4  Larry's  Flying  Service. 

91.417  98-18  General  Aviation. 

91.517  98-12  Stout. 

91.703  94-29  Sutton. 

105.29  98-3  Fedele;  98-19  Martin  &  Jaworski. 

107.1  90-19  Continental  Airlines;  90-20  Degenhardt;  91-4  (Airport  Oper- 
ator); 91-58  (Airport  Operator);  98-7  LAX. 

107.9  98.7  LAX. 

107.13  90-12  &  90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-18 

[Airport  Operator];  91-40  [Airport  Operator);  91-41  [Airport  Oper- 
ator); 91-58  [Airport  Operator);  96-1  [Airport  Operator);  97-23 
Detroit  Metropolitan;  98-7  LAX. 

107.20  90-24  Bayer;  92-58  Hoedl;  97-20  Werle;  98-20  Koenig. 

107.21  89-5  Schultz;  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles  90-26 

&  90-43  Waddell;  90-33  Cato;  90-39  Hart;  91-3  Lewis;  91-10 
Graham;  91-30  Trujillo;  91-38  Esau;  91-53  Koller;  92-32 
Bamhill;  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick; 
92-59  Petek-Jackson;  94-5  Grant;  94-31  Smalling;  97-7  Stalling. 

107.25 94-30  Columna. 

108.5  90-12,  90-18,  90-19.  91-2  &  91-9  Continental  Airlines;  91-33  Delta 

Air  Lines;  91-54  Alaska  Airlines;  91-55  Continental  Airlines;  92- 
13  &  94.1  Delta  Air  lines;  94-44  American  Airlines;  96-16 
WestAir;  96-19  [Air  Carrier);  98-22  Northwest  Airlines;  99-1 
American. 

108.7  90-18  &  90-19  Continental  Airlines;  99-1  American. 

108.9 98-22  Northwest  Airlines. 

108.10  96.16  WestAir. 

108.11 90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter. 

94-44  American  Airlines. 

108.13  90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

108.18  „ 98-6  Continental  Airlines. 

121.133  90-18  Continental  Airlines. 

121.153  92-48  &  92-70  USAir;  95-11  Horizon;  96-3  America  West  Airlines; 

96-24  Horizon;  96-25  USAir;  97-21  Delta;  97-30  Emery  World- 
wide Airlines. 

121.221  97-30  Emery  Worldwide  Airlines. 

121.317  92-37  Giuffrida;  94-18  Luxemburg. 

121.318  92-37  Giuffrida; 
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121.36; 
121.57: 
121.57! 
121.57 
121.58! 
121.621 
135.1  . 
135.5  . 

135.25 

135.63 

135.87 

135.95 

135.17S 

135.185 

135.263 

135.267 


135.293 
135.343 
135.411 
135.413 

135.421 

135.437 

141.101 

145.1  . 

145.3  . 

145.25 

145.45 

145.47 

145.49 

145.53 

145.57 

145.61 

191  .... 


298.1 
302.8 


1.47 
171  et 
171.2 


171.8  ... 
172.101 
172.200 

172.202 

172.203 
172.204 

172.300 
172.301 
172.304 
172.400 

172.402 
172.406 
173.1  ... 


173.3 
173.6 
173.22(a 

173.24  . 

173.25  . 
173.27  . 
173.62  . 
173.115 
173.240 
173.243 
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90-12  Continental  Airlines;  96-25  USAir. 

92-37  Giuffrida. 

98-11  TWA. 

98-11  TWA.  - 

97-12  Mayer. 

95-11  Horizon;  97-21  Delta;  97-30  Emery  Worldwide  Airlines. 

95-8  Charter  Airlines;  95-25  Conquest. 

94-3  Valley  Air;  94-20  Conquest  Helicopters;  95-25  Conquest;  95- 
27  Valley  Air,  96-15  Valley  Air. 

92-10  Fli^t  Unlimited;  94-3  Valley  Air;  95-27  Valley  Air;  96-15 
Valley  Air. 

94-40  Polynesian  Airways;  95-17  Larry's  Flying  Service;  95-28  At- 
lantic; 96-4  South  Aero. 

90-21  Carroll. 

95—17  Larry's  Flying  Service. 

97-11  Hampton. 

94—40  Polynesian  Airways. 

95-9  Charter  Airlines;  96-4  South  Aero. 

95-8  Charter  Airlines;  95-17  Larry's  Flying  Service;  96-4  South 
Aero. 

95-17  Larry's  Flying  Service;  96-4  South  Aero. 

95-17  Larry's  Flying  Service. 

97-11  Hampton. 

94-3  Valley  Air;  96-15  Valley  Air;  97-8  Pacific  Av.  d/b/a  Inter-Is- 
land Helicopters;  97-16  Mauna  Kea. 

93-36  Valley  Air;  94-3  Valley  Air;  96-15  Valley  Air. 

94-3  Valley  Air;  96-15  Valley  Air. 

98-18  General  Aviation. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

90-11  Thunderbird  Accessories. 

94-2  Woodhouse;  97-9  Alphin;  97-32  Florida  Propeller. 

90-11  Thunderbird  Accessories. 

90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines;  98- 
6  Continental  Airlines. 

92-10  Flight  Unlimited. 

90-22  USAir. 


49CFR 


ssq. 


92-76  Safety  Equipment. 

95-10  Diamond. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  96-26 

Midtown;  98-2  Carr. 
92-77  TCI. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown. 
92-77  TCI;  94-28  Toyota;  95-16  Mulhall;  96-26  Midtown;  98-2 

Carr. 
92-77  TQ;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-28  Toyota. 
92-77  TQ;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-31  Smalling;  95-16  Mulhall;  96-26  Midtown;  98-2  Carr. 
94-31  Smalling;  95-16  Mulhall;  98-2  Carr. 
94-77  TCI;  94-31  Smalling;  95-16  Mulhall;  98-2  Carr. 
92-77  Td;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-28  Toyota. 
92-77  1X2. 
92-77  TQ;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-28  Toyota;  94-31  Smalling;  98-2  Carr. 
94-28  Toyota. 

94-28  Toyota;  94-31  Smalling;  98-2  Carr. 
94-2fJ  Toyota;  95-16  Mulhall. 
94-28  Toyota. 
92-77  TQ. 
98-2  Carr. 
92-7  r  TQ. 
92-7^  TQ. 
94-23  Toyota. 
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173.260  94-28  Toyota. 

173.266  94-28  Toyota;  94-31  Smalling. 

175.25  94-31  Smalling. 

191.5 , 97-13  Westair  Commuter. 

191.7  : 97-13  Westair  Commuter. 

821.30  92-73  Wyatt. 

821.33  „ 90-21  Carroll. 

Statutes 

5  U.S.C: 

504  90-17  Wilson:  91-17  &  92-71  KDS  Aviation;  92-74,  93-2  &  93-9 

Wendt;  93-29  Sweeney;  94-17  TCI;  95-27  Valley  Air;  96-22 
Woodhouse;  98-19  Martin  &  Jaworski. 

552  90-12,  90-18  &  90-19  Continental  Airlines;  93-10  Costello. 

554  90-18  Continental  Airlines;  90-21  Carroll;  95-12  Toyota. 

556  90-21  Carroll;  91-54  Alaska  Airlines. 

557  90-20  Degenhardt;  90-21  Carroll;  90-37  Northwest  Airlines;  94-28 

Toyota. 

705 95-14  Charter  Airlines. 

5332  95-27  Valley  Air. 

11  U.S.C: 

362  91-2  Continental  Airlines. 

28  U.S.C: 

2412  93-10  Costello;  96-22  Woodhouse. 

2462  90-21  Carroll. 

49  U.S.C: 

5123  95-16  Mulhall;  96-26  &  97-1  Midtown  Neon  Sign;  98-2  Carr. 

40102 96-17  Fenner. 

44701 " 96-6  Ignatov;  96-17  Fenner. 

44704 96-3  America  West  Airlines;  96-15  Valley  Air. 

46110 96-22  Woodhouse;  97-1  Midtown  Neon  Sign. 

46301  97-1  Midtown  Neon  Sign;  97-16  Mauna  Kea;  97-20  Werle. 

46302 98-24  Stevens. 

46303  97-7  Stalling. 

49  U.S.C.  App.: 

1301  (31)  (operate)  93-18  Westair  Commuter. 

(32)  (person) 93-18  Westair  Commuter. 

1356 90-18  &  90-19,  91-2  Continental  Airlines. 

1357 90-18,  90-19  &  91-2  Continental  Airlines;  91-41  [Airport  Operator); 

91-58  [Airport  Operator). 
1421  92-10  Flight  Unlimited;  92-48  USAir;  92-70  USAir;  93-9  Wendt. 

1429 92-73  Wyatt. 

1471  89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-12,  90-18  &  90- 

19  Continental  Airlines;  90-23  Broyles;  90-26  &  90-43  Waddell; 
90-33  Cato;  90-37  Northwest  Airlines:  90-39  Hart;  91-2  Conti- 
nental Airlines;  90-23  Broyles;  90-26  &  90-43  Waddell;  90-33 
Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Continental 
Airlines;  91-3  Lewis;  91-18  [Airport  Operator);  91-53  Koller;  92- 
5  Delta  Air  Lines;  92-10  Flight  Unlimited;  92-46  Sutton-Sautter; 
92-51  Koblick;  92-74  Wendt;  92-76  Safety  Equipment;  94-20 
Conquest  Helicopters;  94-40  Polynesian  Airways;  96-6  Ignatov; 
97-7  Stalling. 

1472  96-€  Ignatov. 

1475  9O-2J0  Degenhardt;  90-12  Continental  Airlines;  90-18,  90-19  &  91-1 

Continental  Airlines;  91-3  Lewis;  91-18  [Airport  Operator);  94-40 
Polynesian  Airways. 

I486 90-21  Carroll;  96-22  Woodhouse. 

1809 92-77  TCI;  94-19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95- 

12  Toyota. 


Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Digests 

(Current  as  of  March  31,  1999) 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
Icey  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from 


January  1,  1999,  to  March  31,  1999.  The 
FAA  will  publish  non-cumulative 
supplements  to  this  compilation  on  a 
quarterly  basis  (e.g.,  Apri),  July. 
October,  and  January  of  each  year). 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  a  substitute.for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 


Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  American  Airlines 

Order  No.  99-1  (3/2/99) 

Badge  Display  Requirement.  This 
appeal  involved  23  related  security 
cases  and  51  alleged  violations  of  the 
badge  display  requirement  at  Dallas/ 
Fort  Worth  Airport  by  American 
employees.  Under  the  Air  Carrier 
Standard  Security  Program,  the 
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employees'  badges  were  not  adequately 
displayed  when  they  were  hidden 
inside  |  shirt  or  pants  pocket  or  under 
an  outar  garment.  American  knew  or 
should  have  known  that  the  FAA 
intendad  continuous  display.  Before  the 
FAA  inlitiated  the  instant  cases,  it 
repeateply  provided  American  notice 
that  thd  security  program  required 
continuous  display.  It  did  so  first  when 
the  FaA  provided  American  a  copy  of 
the  proposed  change,  again  when  it 
actually  promulgated  the  change,  and 
finally  when  it  initiated  each  of  the 
hundreds  of  Dallas-Fort  Worth  badge 
displayicases  that  the  agency  ultimately 
closed  Administratively  prior  to  the 
instant  ::ases. 

Due  1  'rocess.  Due  process  does  not 
require  an  evidentiary  hearing  where 
there  arj  no  factual  issues  to  resolve. 
The  law  judge  ordered  American  to 
outline,  in  its  prehearing  brief,  its 
anticip4ted  factual  presentation  and  any 
justification  for  lowering  the  sanctions, 
but  American  failed  to  comply.  Later, 
when  Complainant  FAA  filed  its  motion 
for  decision,  American  again  had  the 
opportunity,  as  well  as  the  obligation,  to 
show  that  a  hearing  was  necessary,  but 
once  again  American  filed  no  affidavits 
or  otherjevidence. 

American  has  never  denied  that  the 
badges  (if  its  employees  and  contractors 
were  hidden.  For  example,  it  stated  in 
its  appeil  brief  that  "(tlhe  23  badge 
cases  p€inding  before  (the 
Adminittrator)  involve  circumstances 
where  ai  American  employee  wore  his 
identifit  ation  media  *  •   *  attached  to  a 
work  sh  rt  or  placed  in  a  pocket  [so  that] 

it  was  c«  (vered  by  an  outer  garment 

*  *  *  »» 

Work  on  Particular  Flight.  An  airline 
employe  e's  work  on  a  particular  flight  is 
not  an  e  ement  of  a  violation  of  14  CFR 
108.5.  Tne  badge  display  requirement 
applies  ip  all  portions  of  the  Security 
Identificstion  Display  Area.  American 
does  not]  dispute  that  the  American 
employees  were  inside  the  Security 
Identification  Display  Area,  or  that 
Americem  conducts  operations  subject 
to  Fart  1  )8  at  the  Dallas-Fort  Worth 
Airport. 

Condi  tsion.  American's  appeal  is 
denied  and  American  is  assessed  civil 
penalties;  of  $250,500. 

In  the  M  Titter  of  Oxygen  Systems,  Inc. 

Order  N(i.  9^2  (3/4/99) 

Appec  I  Dismissed  for  Failure  to 
Perfect.  1  Respondent  Oxygen  Systems 
filed  a  timely  notice  of  appeal  ft-om  the 
law  judgi's  written  initial  decision. 
However,  Oxygen  Systems  failed  to  file 
an  appea  1  brief  or  request  for  an 
extension  of  time.  In  addition,  Oxygen 


Systems  failed  to  reply  to  Complainant 
FAA's  motion  to  dismiss  the  appeal  for 
failure  to  perfect.  Accordingly.  Oxygen 
Systems'  appeal  is  dismissed  under  14 
CFR  13.233(D)(2). 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

1.  Commercial  Publications:  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  in  the 
following  conunercial  publications: 

Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480,  Mayo, 
MD,  21106,  (410)  798-1677; 

Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  a  subsidiary  of 
West  Information  Publishing  Company, 
50  Broad  Street  East,  Rochester,  NY 
14694,  1-800-221-9428. 

2.  CD-ROM.  The  Administrator's 
orders  and  decisions  are  available  on 
CD-ROM  through  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street,  Gruver,  TX  79040,  (806)  733- 
2483. 

3.  On-Line  Services.  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  through 
the  following  on-lien  services: 

•  Westlaw  (the  Database  ID  is 
FTRAN-FAA) 

•  LEXIS  (Transportation  (TRANS) 
Library,  FAA  file.) 

•  CompuServe 

•  FedWorld 

Docket 

The  FAA  Hearing  Docket  is  located  at 
FAA  Headquarters,  800  Independence 
Avenue.  SW,  Room  926A,  Washington, 
IX,  20591  (tel.  no.  202-267-3641.)  The 
clerk  of  the  FAA  Hearing  Docket  is  Ms. 
Stephanie  McClain.  All  documents 
required  to  be  filed  in  civil  penalty 
proceedings  must  be  filed  with  the  FAA 
Hearing  Docket  Clerk  at  the  FAA 
Hearing  Docket.  (See  14  CFR  13.210.) 
Materials  contained  in  the  dockets  of 
any  case  not  containing  sensitive 
security  information  (protected  by  14 
CFR  part  191)  may  be  viewed  at  the 
FAA  Hearing  Docket. 

In  addition,  materials  filed  in  the  FAA 
Hearing  Docket  in  non-security  cases  in 
which  the  complaints  were  filed  on  or 
after  December  1,  1997,  are  available  for 
inspection  at  the  Department  of 
Transportation  Docket,  located  at  400 
7th  Street,  SW,  Room  PL-^01, 
Washington,  DC,  20590,  (tel.  no.  202- 
366-9329.)  While  the  originals  will  be 
retained  in  the  FAA  Hearing  Docket,  the 
DOT  Docket  will  scan  copies  of 
documents  in  non-security  cases  in 
which  the  complaint  was  filed  after 
December  1, 1997,  into  their  computer 


database.  Individuals  who  have  access 
to  the  Internet  can  view  the  materials  in 
these  dockets  using  the  following 
Internet  address:  http://dms.dot.gov. 

FAA  Offices 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters;  FAA  Hearing 
Docket,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Room  924A,  Washington, 
DC  20591;  (202)  267-3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 
Office  of  the  Regional  Counsel  for  the 
Aeronautical  Center  (AMC-7),  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma 
City,  OK  73125;  (405)  954-3296. 
Office  of  the  Regional  Counsel  for  the 
Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters  222  West  7th 
Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 
Office  of  the  Regional  Counsel  for  the 
Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building.  Kansas  City. 
MO  64106;  (816)  426-5446. 
Office  of  the  Regional  Counsel  for  the 
Eastern  Region  (AEA-7),  Eastern 
Region  Headquarters,  JFK 
International  Airport,  Federal 
Building,  Jamaica,  NY  11430;  (718) 
553-3285. 
Office  of  the  Regional  Counsel  for  the 
Great  Lakes  Region  (AGL-7),  2300 
East  Devon  Avenue,  Suite  419,  Des 
Plaines,  IL  60018;  (708)  294-7108. 
Office  of  the  Regional  Counsel  for  the 
New  England  Region  (ANE-7),  New 
England  Region  Headquarters,  12  New 
England  Executive  Park,  Room  401, 
Buriington,  MA  01803-5299;  (617) 
238-7050. 
Office  of  the  Regional  Counsel  for  the 
Northwest  Mountain  Region  (ANM- 
7),  Northwest  Mountain  Region 
Headquarters,  1601  Lind  Avenue,  SW. 
Renton,  WA  98055-4056;  (425)  227- 
2007. 
Office  of  the  Regional  Counsel  for  the 
Southern  Region  (ASO-7),  Southern 
Region  Headquarters,  1701  Columbia 
Avenue,  College  Park,  GA  30337; 
(404)  305-5200. 
Office  of  the  Regional  Counsel  for  the 
Southwest  Region  (ASW-7), 
Southwest  Region  Headquarters,  2601 
Meacham  Blvd.,  Fort  Worth,  TX 
76137-4298;  (817)  222-5087. 
Office  of  the  Regional  Counsel  for  the 
Technical  Center  (ACT-7),  Federal 
Aviation  Administration  Technical 
Center,  Atlantic  City  International 
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Airport,  Atlantic  Qty.  NJ  08405;  (609) 
485-7087. 
Office  of  the  Regional  Counsel  for  the 
Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard,  Lawndale, 
CA  90261;  (310)  725-7100. 

Issued  in  Washington,  DC  on  April  26, 
1999. 

JaiMsS.DilbBaB, 

Assistant  Chief  Counsel  for  Utigation. 
(FR  Doc.  99-11178  Filed  05-06-99;  8:45  am) 
MLUNO  CODE  4»ie-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

FrnJeral  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
99-02-C-OO-CiD  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  the  Eastern  Iowa 
Airport,  Cedar  Rapids,  lA 

agency:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Eastern  Iowa 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Commentst  must  be  received  on 
or  before  Jime  7, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mdled  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  City,  MO  64106 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Lawrence 
K.  MuUendore,  Airport  Director,  The 
Eastern  Iowa  Airport,  at  the  following 
address:  Cedar  Rapids  Airport 
Commission,  2515  Wright  Brothers 
Boulevard,  Cedar  Rapids,  lA  52404. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Cedar  Rapids 
Airport  Commission  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  PFC  Program  Manager, 
FAA,  Central  Region,  601  E.  12th  Street, 


Kansas  City,  MO  64106.  (816)  426-4730. 
The  apphcation  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Eastern  Iowa  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  13, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Eastern  Iowa  Airport, 
Cedar  Rapids,  Iowa,  was  not 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  Cedar  Rapids  Airport  Commission 
submitted  supplemental  information  on 
April  14, 1999.  The  FAA  will  approve 
or  disapprove  the  supplemental 
application,  in  whole  or  in  part,  no  later 
than  August  16, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July, 
2000. 

Proposed  charge  expiration  date: 
June,  2004. 

Total  estimated  PFC  revenue: 
$4,303,003. 

Brief  description  of  proposed 
project(s):  Construct  snow  removal 
equipment  and  deicing  material 
building;  acquire  snow  removal 
multipurpose  unit  broom,  snow  blower, 
and  snow  plow,  acquire  two  snow  plow 
trucks,  two  each  snow  plow,  dump  box, 
and  spreader;  acquire  high-rise  turret 
with  penetrating  nozzle;  acquire 
disabled  passenger  lift;  replace  multiple 
user  flight  information  display  system; 
renovate  terminal  public-use  corridor 
and  waiting  areas  near  the  airline 
ticketing  areas;  and  construct  new 
loading  bridge. 

Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTRACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  Eastern 
Iowa  Airport. 

Issued  in  Kansas  City,  Missouri  on  April 
23, 1999. 

Gererge  A.  Henden, 

Manager,  Airports  Division,  Central  Region. 
[FR  Doc.  99-11544  Filed  5-6-99;  8:45  am) 
BILLMO  CODE  4*1»-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Customer  Service  Survey  of  FTA 
Circular  4220. ID,  Third  Party 
Contracting  ftequirements 

agency:  Federal  Transit  Administration, 
DOT. 

action:  Notice. 

SUMMARY:  The  Federal  Transit 
Administration  ("FTA")  is  publishing  a 
notice  of  its  Customer  Service  Survey 
for  FTA  Circular  4220.1D.  The  objective 
of  this  survey  is  to  assess  the  degree  to 
which  the  changes  implemented  in  FTA 
Circular  4220.  ID  ("Circular")  have  met 
the  needs  of  grant  recipients  and 
contractors  (including  Disadvantaged 
Business  Enterprises)  in  accomplishing 
their  procurement  function.  Many  of 
your  comments  may  also  provide  useful 
information  for  the  preparation  of  a 
Notice  of  Proposed  Rulemaking  on 
Third  Party  F^tx:urement  Requirements, 
which  will  be  issued  by  FTA  later  this 
year.  In  addition,  suggestions  and  ideas 
are  being  sought  for  improvement  in  the 
Circular  and  other  procurement  related 
documents  such  as  the  Best  Practices 
Prociu^ment  Manual. 

DATES:  Survey  responses  due  by  May  14, 
1999. 

ADDRESSES:  All  responses  to  the  survey 
should  be  mailed  to:  Leon  Snead  & 
Company,  P.C;  416  Hungerford  Drive, 
Suite  400;  Rockville,  Maryland  20850. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lucy  Jackson,  (202)  366-4980  or  Mr. 
Reginald  Lovelace.  (202)  366-2654, 
Office  of  Procurement. 

SUPPLEMENTARY  INFORMATION:  This 
Customer  Service  Survey  should  take  no 
more  than  thirty  (30)  minutes  to 
complete.  Your  prompt  response  will 
insure  that  you  play  a  meaningful  role 
in  the  maintenance  and  continual 
updating  of  the  Best  Practices 
Procurement  Manual  and  the 
administrative  and  regulatory 
requirements  imposed  in  FTA  Circular 
4220.1D.  FTA's  goal  is  to  reduce  the 
unnecessarily  burdensome  requirements 
imposed  upon  our  customers  while 
providing  an  enhanced  level  of 
technical  assistance. 
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You  are  encouraged  to  distribute 
copief  of  the  survey  to  other  individuals 
who  aire  directly  and/or  indirectly 
involved  in  the  procurement  process.  It 
will  be  helphil  to  FTA  to  hear  all  of 
their  perspectives.  The  responses  to  the 
survey  will  remain  confidential.  The 
infon»ation  provided  and  the  resultant 
findings  will  not  be  associated  with  any 
indivijdual  or  organization. 

Issued  on  May  3,  1999. 
Gordo*  J.  Linton, 

Administrator. 

BILUNGiCOOE  4»10-$7-U 
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ATTACHMEhfT 

CUSTOMER  SURVEY 
IMPLEMENTATION  OF  FTA  CIRCULAR  4220.  ID  AND  BEST  PROCUREMENT 

PRACTICES 


1. 


Select  your  organization's  size/type  from  the  choices  below: 

□  LTIOOveh.  □    FTA 

□  100-500  veh.  □   Vendor/Certified  DBE 
Q    500veh.+  □   Vendor 

U   State  DOT  G   Other 


2.      Indicate  your  occupation  (i.e.  General  Manager,  Procurement  Specialist,  etc.) 


3.      What  is  the  most  convenient  medium  for  you  to  receive  the  Best  Practices 
Procurement  Manual? 

Q   Internet  by  itself 

□   Other  media    


3a.     If  other  media,  please  explain: 


4.       Is  the  five  (5)  year  contract  period  of  performance  limitation  in  FTA  04220. 1 D 
appropriate  for  all  contracts? 
□  Yes 
G   No 

4a.     If  no,  please  explain: 


5.       Is  the  cun-ent  FTA  C4220. 1 D  more  or  less  useful  than  FTA  C4220. 1 B? 
Q    (5)  Much  more  Q    (2)  Little  less 

a    (4)  Little  more  Q    (1)  Much  less 

a   (3)  No  difference  U    N/A 

5a.     Please  explain:  


6.      Have  revisions  contained  in  FTA  04220. 1 D  expedited  your  procurement  process? 
G  Yes 
Q   No  . 

Q   N/A 

6a.     Please  explain: 


The  advance  payment  prohibition  in  FTA  04220. 1D  is  clear  and  easily 

implemented. 

Q   (5)  Strongly  agree  Q    (2)  Disagree 

Q   (4)  Somewhat  agree  □    (1)  Strongly  disagree 
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7a 


8. 


9a 
10 


104 
11 


12 
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a    (3)  Neutral 
Please  explain:  


U    N/A 


Which  requirements  can  be  waived  under  the  Circular?  (Write  in  below.) 


Q    DonlKnow 

Are  the  FTA  sponsored  courses  beneficial? 
Q  Yes 

a  No 

Q    N/A 
If  no,  please  explain:  


Are  current  types  and  levels  of  technical  assistance  (TA)  adequate? 
a  Yes 
a   No 

a  N/A 

If  no,  what  TA  would  address  your  needs: 


Do  your  contract  solicitations  provide  for  assignment  of  Contract  Rights? 
G  Yes 
a   No 
a   N/A 

Are  income  generating  contracts  (such  as  advertising)  nomially  awarded  on  a 
competitive  basis? 
□  Yes 

Q  No 


12a.  If  no,  please  explain: 


13.  Are  there  specific  provisions  in  the  circular  that  are  unclear  and  need  to  be 
rewritten?  If  yes,  please  cite  each  provision  by  paragraph  number  and  state  the 
nature  of  the  problem.    - 

14.  Are  there  any  provisions  in  the  circular  that  you  feel  are  inappropriate  or  are  there 
other  provisions  that  should  be  included? 

Q  Yes 

Q  No 

144  If  yes,  please  explain: 


15. 


Comments: 


IFR  Do  ;.  99-11496  Filed  5-€-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

pocket  No.  NHTSA-89-6101;  Notice  1] 

Comments  on  Truck  Splash  and  Spray 
Reduction  for  a  Report  to  Congress 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  requesting  comments. 

SUMMARY:  The  Senate  Appropriations 
Committee  has  directed  NHTSA  to 
provide  Congress  with  a  report  updating 
the  agency's  research  on  truck  splash 
and  spray  by  conducting  a 
comprehensive  review  and  evaluation  of 
spray  suppression  measures  that  can  be 
employed  on  heavy  duty  vehicles  to 
provide  clearer  highway  visibility  and 
safety  during  periods  of  adverse  weather 
conditions.  The  report  is  due  to 
Congress  by  October  21, 1999.  This 
notice  invites  any  interested  person  to 
provide  NHTSA  with  any  information 
or  data  in  this  area  that  the  person 
believes  NHTSA  should  consider  in 
preparing  this  report  to  Congress. 
DATES:  All  comments  received  by 
NHTSA  no  later  than  June  21, 1999  will 
be  considered  in  preparing  this  report  to 
Congress  on  progress  in  heavy  vehicle 
splash  and  spray  suppression. 
ADDRESSES:  All  comments  should  refer 
to  Docket  No.  NHTSA-99-5101;  Notice 
7  and  be  submitted  to:  Docket 
Management,  Room  PL-401, 400 
Seventh  Street,  SW,  Washington,  D.C. 
20590.  Docket  hours  are  from  10:00  a.m. 
to  5:00  p.m.  Monday  through  Friday. 

For  public  comments  and  other 
information  related  to  previous  notices 
on  this  subject,  please  refer  to  Docket 
No.  83-005,  NHTSA  Docket,  Room 
5111,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  NHTSA  Docket 
hours  are  from  9:30  am  to  4:00  pm 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jere  Medlin,  Office  of  Crash  Avoidance 
Standards,  NPS-20,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  telephone  (202)  366-5276,  fax 
(202) 366-4329. 

SUPPLEMENTARY  INFORMATION:  The  terms 
"splash  and  spray"  are  commonly  used 
to  describe  the  adverse  effects  on  driver 
visibility  caused  by  other  vehicles  when 
traveling  on  wet  roads.  While  spray 
clouds  are  produced  by  all  vehicles 
traveling  on  wet  roads,  those  produced 
by  large  trucks  and  buses  are  much 
larger  than  the  clouds  produced  by 
passenger  cars  and  light  trucks.  This  can 
result  in  reduced  driver  visibility  for 


adjacent  motorists  and  for  the  driver  of 
the  laije  truck  or  bus. 

NHTSA  and  others  have  studied  the 
subject  of  splash  and  spray  for  more 
than  30  years.  The  most  recent  time  the 
agency  evaluated  this  subject  was  in  late 
1993,  in  response  to  a  request  from  the 
Senate  Appropriations  Committee.  In  its 
report  on  NHTSA 's  FY94  appropriation, 
the  Committee  asked  that  the  agency 
report  "*  *  *  on  the  status  of  recent 
technological  progress  in  the  design  and 
testing  of  splash  and  spray  suppression 
devices  [for  large  commercial  vehicles) 
and  NHTSA 's  view  on  the  need  for 
regulation  in  this  safety  area."  In 
response,  NHTSA  submitted  a  report  to 
Congress  in  March  1994,  "Splash  and 
Spray  Suppression,  Technological 
Developments  in  the  Design  and  Testing 
of  Spray  Reduction  Devices  for  Heavy 
Trucks"  (DOT  HS  808  085).  copies  of 
which  are  available  from  the  National 
Technical  Information  Service, 
Springfield,  Virginia  22161.  The  report 
provided  a  comprehensive  evaluation 
and  summary  of  available  data  and 
studies  conducted  before  and  after 
NHTSA  terminated  rulemaking  on 
splash  and  spray  in  1988.  The  1994 
report  concluded  the  following  about 
developments  in  splash  and  spray 
reduction  for  heavy  trucks: 

1.  There  are  no  data  available  to  support 
the  position  that  heavy  truck  splash  and 
spray  presents  a  major  safety  problem,  in 
terms  of  crashes  caused  and  injuries  in  those 
crashes.  The  greatest  involvement  ever  found 
for  splash  and  spray  was  that  it  was  a  factor 
in  0.41%  of  crashes  studied  according  to  a 
1959  British  study.  A  more  recent  study  in 
Indiana  found  that  splash  and  spray  could 
not  be  documented  as  a  cause  of  any  crash 
studied,  and  a  North  Carolina  study  found 
that  splash  and  spray  was  a  factor  in 
0.0055%  of  450,000  crashes  evaluated.  No 
information  has  l>ecome  available  since  1988 
suggesting  that  splash  and  spray  is  a  larger 
safety  problem  than  was  previously  known. 

2.  No  study  or  other  information  has 
become  available  since  1988  that  would 
cause  the  Agency  to  change  its  previous 
determination  that  no  technology  or 
combination  of  technologies  has  been 
demonstrated  that  will  consistently  and 
significantly  reduce  splash  and  spray  from 
tractors,  semi-trailers,  and  trailers  to  the 
extent  that  driver  visibility  will  be 
significantly  improved. 

3.  Several  manufacturers  of  large  trucks 
believe  that  aerodynamic  improvements, 
which  were  made  to  their  vehicles  in  an 
effort  to  improve  fuel  economy  and  reduce 
operating  costs,  will  also  serve  to  reduce 
splash  and  spray.  This  belief  is  based  on  very 
limited  testing  under  controlled  conditions. 
More  extensive  testing  conducted  in 
connection  with  NHTSA's  previous 
rulemaking  indicated  that  aerodynamic, 
devices  are  not  as  effective  at  suppressing 
spray  in  the  presence  of  crosswinds.  Previous 
engineering  analysis  suggested  that 


aerodynamic  devices  on  truck  tractors  would 
not  be  effective  at  reducing  spray  when  the 
tractor  was  connected  to  a  trailer  or 
semitrailer  that  was  not  a  van.  The  testing 
done  to  date  by  truck  manufacturers  of  more 
aerodynamic  tractors  has  not  examined  these 
previously  identified  concerns  to  see  if  they 
are  still  valid. 

4.  The  truck  manufacturers  appear  to  bie 
working  to  reduce  the  splash  and  spray 
generated  by  their  vehicles  in  the  absence  of 
any  government  requirement  for  them  to  do 
so.  In  addition  to  the  efforts  of  Freightliner 
and  Paccar  in  testing  more  aerodynamic 
truck  tractors,  the  SAE  has  worked  for  years 
to  develop  a  consensus  test  procedure  that 
can  be  used  to  evaluate  the  performance  of 
spray  suppression  devices. 

Given  these  circumstances  and  the 
information  available  to  it.  the  Agency  has  no 
plans  to  initiate  a  new  rulemaking  action  on 
heavy  truck  splash  and  spray  reduction. 

More  recently,  in  its  report  on 
NHTSA's  appropriation  for  fiscal  year 
1999,  the  Senate  Committee  on 
Appropriations  has  again  asked  the 
agency  to  review  this  matter  as  follows: 

Spray  suppression  research. — The 
Committee  acknowledges  the  work 
previously  undertaken  by  NHTSA  in  the  area 
of  spray  suppression  research  and  evaluation 
of  abatement  technologies  and  continues  to 
support  further  research  by  NHTSA  in  this 
area  to  make  travel  on  the  Nation's  highways 
safer  and  less  stressful.  The  Committee  is 
aware  of  the  progress  made  in  the  European 
Union  in  designing  beneficial  performance 
standards  and  implementing  roadway  spray 
suppression  regulations  to  improve  highway 
visibility.  The  Committee  directs  NHTSA  to 
update  its  research  by  conducting  a 
comprehensive  review  and  evaluation  of 
spray  suppression  measures  that  can  be 
employed  on  heavy  duty  vehicles  (over  8,500 
pounds  gross  vehicle  weight  rating)  to 
provide  clearer  highway  visibility  and  safety 
during  periods  of  adverse  weather 
conditions.  NHTSA  shall  publish  and  report 
its  findings  to  Congress  within  12  months  of 
enactment. 

The  agency  has  begun  gathering  the 
information  it  will  need  to  respond  to 
this  request.  NHTSA  will  conduct  a 
comprehensive  review  and  evaluation  of 
spray  suppression  measures  that  can  be 
employed  on  heavy  duty  vehicles  to 
update  its  research  since  1993. 
However,  to  ensure  that  the  agency  is 
aware  of  and  considers  all  relevant 
information  on  this  subject  when 
preparing  the  Report  to  Congress, 
NHTSA  is  publishing  this  notice  to 
invite  public  comment.  All  interested 
persons  are  invited  to  provide  data  and 
other  relevant  information  which  has 
become  available  since  1993, 
particularly  developments  that  were  not 
included  in  NHTSA's  1994  Report  to 
Congress,  concerning  spray  suppr'^ssion 
measures  that  can  be  employed  on 
heavy  duty  vehicles. 
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Thte  agency  will  consider  all  public 
comments  it  has  received  by  June  21, 
1999[  when  preparing  the  report  to 

3SS.  While  NHTSA  is  interested  in 
)lash  and  spray  information  the 
may  have  to  offer,  the  agency  is 
^ially  interested  in  responses  to  the 
/ing  questions. 

Questions 

1. 1 'lease  provide  information  and 
data  I  m  any  technological  improvements 
made  since  1993  in  the  design  and/or 
testir  g  of  splash  and  spray  devices  for 
use  oi  h.avy  duty  vehicles.  NHTSA  is 
especially  interested  in  supporting  data 
that  a  re  the  basis  for  the  commenter's 
conclusion  that  the  device  represents  a 
technological  improvement  that  will 
consi  stently  and  significantly  reduce 
splas  1  and  spray  to  the  extent  that 
drive'  visibility  will  be  significantly 
impnived. 

2.  Ilease  provide  information  on  any 
data  liases  that  NHTSA  should  examine 
or  coi  isider  to  estimate  the  extent  to 
whicl  I  splash  and  spray  from  heavy 
duty  vehicles  contributes  to  crashes  on 
the  public  roads. 

3.  li  the  agency's  rulemaking  on  this 
subj«  :t  that  was  terminated  in  1988, 
NHT;  a  indicated  that  aerodynamic 
imprc  vements,  made  by  large  truck 
manufacturers  to  their  vehicles  to 
imprc  ve  fuel  economy  and  reduce 
opera  ing  costs,  had  shown  promise  for 
reduc  ng  splash  and  spray  in  some 
situat  ons.  That  is,  if  such  aerodynamic 
devici  !s  were  attached  to  a  truck  tractor 
pullirg  a  van-type  semitrailer  and  if 
there  ivere  little  or  no  crosswind 
presei  it,  the  devices  could  improve 
visibi  ity  to  a  level  that  wouM  be 
helpft  1  to  other  motorists.  In  its  March 
1994  leport  to  Congress,  the  agency 
indicc  ted  that  several  large  truck 
manu  acturers  believed  that 

aerod;  Tiamic  improvements  made  since 
1988  1  kfould  reduce  splash  and  spray. 
However,  this  was  based  on  very  limited 
testinj ;  under  controlled  conditions.  The 
testinj ;  done  by  truck  manufacturers  did 
not  ex  jmine  whether  the  previously 
identi  led  concerns  were  still  valid. 

Plec  se  provide  information  on  any 
aerod  namic  improvements  to  truck 
tracto  s  since  1993,  and  data  showing  to 
what  (  xtent,  if  any,  such  improvements 
have  1  jssened  the  amount  of  splash  and 
spray  generated  by  tractor/van- 
semiti  ailer  combinations  with 
crossv  rinds  present.  NHTSA  had  found 
in  its  testing  that  a  crosswind  of  8  miles 
per  hour  or  more  significantly 
dimin  shed  the  benefits  of  the  splash 
and  sf  ray  countermeasures  that  were 
tested,  In  a  1987  rulemaking  notice  on 
this  st  bject,  NHTSA  cited  National 
Weath  Br  Service  data  indicating  the 


mean  wind  velocity  for  the  vast  majority 
of  the  United  States  is  8  mph  or  greater. 
Similarly,  please  provide  information 
and  supporting  data  on  other  solutions 
that  have  been  developed  since  1993, 
which  lessen  the  amoimt  of  splash  and 
spray  generated  by  other  tract  or/ trailer 
combinations,  such  as  tanks  or  flatbeds, 
or  other  types  of  heavy  duty  vehicles 
with  crosswinds  present. 

4.  Please  provide  information  on  any 
aftermarket  devices  introduced  since 
1993  that  are  intended  to  reduce  the 
amoimt  of  splash  and  spray  generated 
by  heavy  duty  vehicles.  Include  a 
specific  description  of  the  devices,  a 
brief  explanation  of  how  they  reduce 
splash  and  spray,  and  all  tests  and  other 
data  that  demonstrate  the  devices  are 
effecrtive  in  reducing  splash  and  spray 
across  a  range  of  heavy  vehicles  under 
representative  weather  conditions. 

5.  If  a  person  believes  that  some 
means  would  be  effective  at  reducing 
splash  and  spray  ft-om  tractor-single 
trailer  combinations,  please  provide  any 
information  and  data  on  whether  that 
means  would  also  work  to  reduce  spray 
from  tractors  combined  with  double  or 
triple  trailers. 

6.  In  its  March  1994  report  to 
Congress,  NHTSA  provided  a 
comprehensive  summary  of  the  data  and 
studies  that  were  conducted  before  and 
after  the  agency  terminated  its 
rulemaking  on  splash  and  spray  in  1988. 
This  included  all  relevant  information 
of  which  the  agency  was  aware.  NHTSA 
would  like  commenters  to  provide 
information  on  any  study  or  testing  of 
splash  and  spray  suppression  measures 
that  was  not  considered  in  the  1994 
report  to  Congress  but  should  be 
considered  in  preparing  this  report  to 
Congress. 

7.  Please  provide  information  on  the 
costs  associated  with  splash  and  spray 
devices  introduced  since  1993,  both 
original  equipment  and  aftermarket, 
along  with  data  on  how  effective  the 
devices  are  at  reducing  splash  and  spray 
across  a  range  of  heavy  duty  vehicles 
and  representative  weather  conditions. 

8.  In  its  current  request  that  NHTSA 
again  review  this  matter,  the  Senate 
Appropriations  Committee  stated  that 
"The  Committee  is  aware  of  the  progress 
made  in  the  European  Union  in 
designing  beneficial  performance 
standards  and  implementing  roadway 
spray  suppression  regulations  to 
improve  highway  visibility."  NHTSA  is 
aware  of  European  Economic 
Conraiunity  (EEC)  Directive  91-226, 
"Spray  Suppression  Systems,"  issued  in 
April  1991.  The  Directive  applies  to 
heavy  duty  vehicles  and  involves  EEC 
member  component  type-approval 
addressing  two  types  of  spray 


suppression  devices:  (1)  energy 
absorption  and  (2)  air/water  separator. 
The  Directive  includes  laboratory 
performance  tests  of  the  devices  along 
with  vehicle  location  and  component 
marking  requirements. 

Please  provide  any  information  along 
with  supporting  data  on  how  effective 
EEC  Directive  91-226  has  been  at 
reducing  splash  and  spray  across  a 
range  of  heavy  duty  vehicles  and 
representative  weather  conditions,  to 
what  extent  driver  visibility  is 
improved,  and  whether  U.S.  trucks 
would  need  additional  equipment,  like 
fenders,  to  achieve  the  same  visibility 
benefits  from  the  spray  suppression 
equipment. 

9.  In  1994  the  Society  of  Automotive 
Engineers  published  a  "Recommended 
Practice  For  Splash  and  Spray 
Evaluation,"  J2245.  It  provides  general 
guidelines  for  measuring  splash  and 
spray  from  vehicles  operating  over  wet 
pavements.  The  guidelines  describe  two 
methods  of  analysis:  (1)  video-digitizing 
and  (2)  laser.  The  video-digitizing 
method  uses  video  images  and  contrast 
measurements  between  black  and  white 
checkerboards  when  a  spray  cloud  is 
superimposed  on  them  as  a  means  of 
measuring  the  obscuring  spray.  The 
laser  method  uses  laser  transmittance 
through  the  spray  cloud  as  the  means  of 
measurement.  The  test  procedures 
involve  actual  test  vehicles  fitted  with 
splash  and  spray  devices,  and  include 
measurements  under  various  wind 
conditions. 

NHTSA  is  interested  in  any 
information  along  with  supporting  data 
on  the  use  of  these  two  test  procedures 
by  manufacturers  and  others. 
Specifically,  the  agency  would  like  to 
know  whether  one  method  is  preferred 
over  the  other,  and  why,  along  with 
information  on  the  extent  to  which  each 
method  represents  real  world 
conditions.  In  addition,  please  provide 
any  information  on  how  well  reductions 
in  splash  and  spray  through  either 
method  correlate  to  improvements  in 
actual  driver  visibility. 

The  agency  invites  written  comments 
from  all  interested  persons.  It  is 
requested  that  two  copies  of  each 
MM-itten  conmient  be  submitted.  As 
always,  NHTSA  will  try  to  consider 
comments  that  it  receives  after  the 
comment  closing  date.  However,  in  this 
case,  the  deadline  imposed  by  the 
Senate  Appropriations  Committee 
means  that  comments  submitted  after 
the  closing  date  of  June  21, 1999  are  less 
likely  to  be  considered. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
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regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  concise  fashion. 

If  a  commenter  wishes  to  submit 
specified  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation,  49  CFR  Part  512. 

Comments  on  this  notice  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date.  Those 
persons  desiring  to  be  notified  upon 
receipt  of  their  written  comments  in  the 
Docket  Section  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receipt,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Issued  on:  May  4, 1999. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  99-11545  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  4910-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33733  (Sub-No. 
1)] 

CSX  Transportation,  Inc.— Tracl«ige 
Rights  Exemption — Consolidated  Rail 
Corporation 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
33733  to  permit  the  trackage  rights  to 
expire  on  the  Split  Date  (as  described  in 
this  decision)  or  June  30, 1999, 
whichever  occurs  first,  in  accordance 
with,  the  agreement  of  the  parties. ' 


The  Conrail  trackage  that  is  the 
subject  of  the  trackage  rights  is  to  be 
allocated  to  Coru-ail's  subsidiary.  New 
York  Central  Lines  LLC,  and  operated 
by  CSXT,  after  what  is  referred  to  as  the 
"Split  Date,"  or  the  date  of  the  division 
of  Conrail's  assets,  as  authorized  by  the 
Board  in  CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
Railway  Company — Control  and 
Operating  Leases/Agreements — Conrail 
Inc.,  and  Consolidated  Rail  Corporation, 
STB  Finance  Docket  No.  33388  (STB 
served  July  23, 1998).  CSXT  states  that 
it  expects  the  Split  Date  to  occur  on 
June  1, 1999.  The  parties  intend  for  the 
trackage  rights  to  terminate  on  the  Split 
Date,  but  if  the  SpUt  Date  does  not  occur 
before  June  30, 1999,  the  parties' 
agreement  provides  for  termination  of 
the  trackage  rights  on  June  30,  1999. 

DATES:  This  exemption  will  be  effective 
on  June  1, 1999. 

Petitions  to  reopen  must  be  filed  by 
May  25,  1999. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  33733  (Sub-No.  1)  must  be 
filed  with  the  Office  of  the  Secretary, 
Surface  Transportation  Board,  Case 
Control  Unit,  1925  K  Street.  N.W., 
Washington.  DC  20423-0001.  In 
addition,  a  copy  of  all  pleadings  must  be 
served  on  petitioner's  representative 
Charles  M.  Rosenberger,  Senior  Counsel, 
CSX  Transportation,  Inc.,  500  Water 
Street,  J-150,  Jacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
for  the  hearing  impaired  (202)  565- 
1695.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  fi-om:  DC  NEWS  & 
DATA,  INC.,  Suite  210, 1925  K  Street, 
N.W..  Washington,  DC  20006. 
Telephone:  (202)  289-^357.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.) 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  3, 1999. 


'  On  March  25,  1999,  CSX  Transportation.  Inc. 
(CSXT)  filed  a  notice  of  exemption  under  the 
Board's  class  exemption  procedures  at  49  CFR 
1180.2(d)(7).  The  notice  covered  the  agreement  by 
Consolidated  Rail  Corporation  (Conrail)  to  grant 
temporary  overhead  trackage  rights  to  CSXT.  to 
operate  its  trains,  locomotives,  cars  and  equipment 
with  CSXT"s  own  crews,  over  Conrail's  Porter 


Branch  between  milepost  246.7±  at  Willow  Creek, 
IN,  and  milepost  259.5±  at  Gibson,  IN  (CP  Ivanhoe), 
a  total  distance  of  approximately  12. B  miles.  See 
CSX  Twnsportation,  Inc. — Trackage  Rights 
Exemption —  Consolidated  Bail  Corporation,  STB 
Finance  Docket  No.  33733  (STB  served  Apr.  13, 
1999).  The  trackage  rights  operations  under  the 
exemption  became  effective  on  April  1. 1999.  and 
are  subject  to  standard  labor  protective  conditions. 


By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  99-11567  Filed  5-6-99;  8:45  am) 

BILUNG  CODE  4915-0(M> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Minority 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
103—446,  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Minority 
Veterans  will  be  held  from  Wednesday, 
May  12  through  Friday,  May  14,  1999, 
in  Washington,  DC.  The  purpose  of  the 
Advisory  Committee  on  Minority 
Veterans  is  to  advise  the  Secretary  of 
Veterans  Affairs  on  the  administration 
of  VA  benefits  and  services  for  minority 
veterans,  to  assess  the  needs  of  minority 
veterans  and  to  evaluate  whether  VA 
compensation,  medical  and 
rehabilitation  services,  outreach,  and 
other  programs  are  meeting  those  needs. 
The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

The  meeting  will  convene  in  room 
430,  VA  Central  Office  (VACO) 
Building,  810  Vermont  Avenue,  NW, 
Washington,  DC,  ftt)m  8:30  a.m.  to  5 
p.m.  On  May  12,  the  meeting  will  focus 
on  the  findings  of  the  committee's  site 
visit  to  VA  faciUties  in  the  Caribbean. 
The  Committee  will  also  review  reports 
of  the  four  subcommittees.  On 
Thursday,  May  13,  the  Committee  will 
concentrate  on  VA  programs  and 
facilities  located  in  the  mid-western 
states  to  include  Michigan.  Ohio, 
Indiana.  Kentucky,  Iowa,  and  Kansas  as 
well  as  receive  a  briefing  from  the 
Director,  Center  for  Women  Veterans. 
On  Friday,  May  14,  the  Committee  will 
begin  drafting  the  annual  report  for 
Fiscal  Year  1999.  These  sessions  will  be 
open  to  the  public.  For  those  wishing  to 
attend,  please  contact  Mr.  Anthony  T. 
Hawkins,  Department  of  Veterans 
Affairs  at  (202)  273-6708,  prior  to  May 
10,  1999.  The  Committee  will  accept 
written  comments  from  interested 
parties  on  issues  affecting  minority 
veterans.  Comments  should  be  referred 
to  the  Committee  at  the  following 
address:  Advisory  Committee  on 
Minority  Veterans,  Center  for  Minority 
Veterans  (OOM),  U.S.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420. 

Dated:  April  29, 1999. 
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By  pirection  of  the  Secretary. 
Heyw)Eird  Bannister, 

Comrkittee  Management  Officer. 

IFR  dU.  99-11505  Filed  5-^99;  8:45  am] 

BILUN^  CODE  8320-01-M 


:!. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development 
Cooperative  Studies  Evaluation 
Committee;  Notice  of  Meeting 

Thd  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92^63 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Pub.  L.  94- 
409,  tpat  a  meeting  of  the  Research  and 
Develbpment  Cooperative  Studies 
Evaluation  Committee  will  be  held  at 
the  N&rriott  Residence  Inn,  500  Army 
Navy  prive,  Arlington,  VA  22202,  May 
ll-ll  1999.  The  session  on  May  11 
will  b^gin  at  7:30  a.m.  until  5:45  p.m., 
on  M^y  12  from  7:30  a.m.  until  5:00 
p.m.  and  on  May  13  from  7:30  a.m.  until 
12:00  noon.  The  meeting  will  be  for  the 
purpope  of  reviewing  the  following  six 
new  pk-oposals:  treatment  of  knee 
osteoarthritis.  Type  II  Diabetes,  statins 
in  red  icing  the  risk  of  stroke.  Pallidal 


procedure  for  Parkinson's  disease, 
homocysteinemia  in  kidney  and  end 
stage  renal  disease,  and  genetic  tissue 
banking  in  clinical  research.  The 
Committee  will  also  review  the  progress 
of  four  on  going  studies  on 
Antiarrhythmic  Therapy,  group 
treatment  of  PTSD,  computer-assisted 
neuropsychological  screening  battery 
and  Naltrexone  treatment  of  alcoholism. 

The  Committee  advises  the  Chief 
Research  and  Development  Officer 
through  the  Chief  of  the  Cooperative 
Studies  Program  on  the  relevance  and 
feasibility  of  the  studies,  the  adequacy 
of  the  protocols,  and  the  scientific 
validity  and  propriety  of  technical 
details,  including  protection  of  human 
subjects. 

The  meeting  will  be  open  to  the 
public  from  7:30  a.m.  to  8:00  a.m.  on  all 
three  days  to  discuss  the  general  status 
of  the  program.  Those  who  plan  to 
attend  should  contact  Dr.  Ping  Huang, 
Coordinator,  Research  and  Development 
Cooperative  Studies  Evaluation 
Committee,  Department  of  Veterans 
Affairs,  Washington,  DC,  (202-273- 
8295). 

The  meeting  will  be  closed  during  the 
following  portions:  on  May  11,  from 


8:15  a.m.  until  5:45  p.m.,  on  May  12, 
from  8:00  a.m.  until  5:00  p.m.  and  on 
May  13  from  8:00  a.m.  until  12:00  noon. 
These  portions  of  the  meeting  involve 
consideration  of  specific  proposals  in 
accordance  with  provisions  set  forth  in 
section  10(d)  of  Pub.  L.  92-463,  as 
amended  by  Pub.  L.  94-409,  and  5    . 
U.S.C.  552b(c)(6)  and  (9)(B).  During  the 
closed  sessions  of  the  meeting, 
discussions  and  recommendations  will 
deal  with  qualifications  of  personnel 
conducting  the  studies  (the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy),  as  well  as  staff  and  consultant 
critiques  of  research  protocols,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects  (the  premature  disclosure  of 
which  would  significantly  frustrate 
implementation  of  proposed  agency 
action  regarding  such  research  projects). 

Dated:  May  3, 1990. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  99-11504  Filed  5-6-99;  8:45  am) 
BILUNG  CODE  8320-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission . 

[Docket  No.  CP99-320-000] 

Sumas  Energy  2,  Inc.;  Notice  of 
Application  for  Section  3  Authorization 
and  Request  for  a  Presidential  Permit 

Correction 

In  notice  document  99-11082, 
appearing  on  page  23832,  in  the  issue  of 
Tuesday,  May  4, 1999,  make  the 
following  correction: 

On  page  23832,  in  the  second  colimin, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 
[FR  Doc.  C9-11082  Filed  5-6-99;  8:45  am] 

MIXING  COD€  1S05-ai-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-930-1 430-01;  NMNM-102308] 

Notice  of  Proposed  WittKirawai;  New 
Mexico 

Correction 

In  notice  document  99-9556, 
begiiming  on  page  18932,  in  the  issue  of 
Friday,  April  16,  1999,  make  the 
following  corrections: 

1.  On  page  18932.  in  the  third 
column,  in  the  SUPPLEMENTARY 
INFORMATION:  section,  in  the  last  line, 
"Geoplogy"  should  read  "Geology". 

2.  On  page  18933,  in  the  first  column, 
under  the  first  heading  New  Mexico 
Principal  Meridian,  New  Mexico,  in  the 

fifth  Hne,  "EV*.  NWy4"  should  read 
"EV2.  NWVV. 

2.  On  the  same  page,  in  the  same 
colimin,  imder  the  same  heading,  in  the 
seventh  line,  "EV2.SWV4"  should  read 
"E^/zSWV.". 

3.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
20th  line,  "WV2NEV4,  SEV4,  NEV4,  WV2" 
should  read  "WV2NEV4,  SEV4NEV4, 
WV2". 

[FR  Doc.  C9-9556  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  1SO&-01-0 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  CuHurai 
Items  in  the  Possession  of  BandeHer 
National  Moruiment,  National  Park 
Service,  Los  Alamos,  NM 

Correction 

In  notice  document  99-10209 
begirming  on  page  20020  in  the  issue  of 
Friday,  April  23,  1999,  make  the 
following  correction(s): 

On  page  20021,  in  the  first  column,  in 
the  fourth  line  fi-om  the  bottom,  "[thirty 
days  after  publication  in  the  Federal 
Register]"  should  read  "May  24,  1999". 
(FR  Doc.  C9-10209  Filed  5-6-99;  8:45  am] 

BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPaft71 

[Airspace  Docket  No.  99-AGL-7] 

Modification  of  Class  E  Airspace;  Flint, 
Ml 

Correction 

In  rule  document  99-10432  beginning 
on  page  20162  in  the  issue  of  Monday, 
April  26,  1999.  make  the  following 
correction(s): 

On  page  20163,  in  the  second  column, 
in  the  eighth  line.  "long.  83°46'39"W." 
should  read  "long.  83°46'29"W.". 
(FR  Doc.  C9-10432  Filed  5-6-99;  8:45  am] 
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DEI^ARTMENT  OF  HEALTH  AND 
HUi«AN  SERVICES 

Health  Care  Financing  Administration 

42  <^FR  Parts  412, 413, 483,  and  485 

IHCFA-1053-P] 

RIND938-^J50 

Mei^icare  Program;  Changes  to  the 
Ho^ital  Inpatient  Prospective 
Payhient  Systems  and  Fiscal  Year  2000 
Rates 

AGENCY:  Health  Care  Financing 
Adiiinistration  (HCFA),  HHS. 
ACTDN:  Proposed  rule. 

SUMfNARY:  We  are  proposing  to  revise  the 
Medicare  hospital  inpatient  prospective 
payment  systems  for  operating  costs  and 
capnal-related  costs  to  implement 
chaiges  arising  from  our  continuing 
exptrience  with  the  systems.  In 
addition,  in  the  addendum  to  this 
pro]iosed  rule,  we  are  describing 
pro]  osed  changes  in  the  amounts  and 
fact(  »rs  necessary  to  determine  rates  for 
Mec  icare  hospital  inpatient  services  for 
opeiating  costs  and  capital-related  costs. 
Thei  le  changes  would  be  applicable  to 
discharges  occiirring  on  or  after  October 
1,  1^99.  We  also  are  setting  forth 
pro{tosed  rate-of-increase  limits  as  well 
as  proposed  policy  changes  for  hospitals 
and  ttospital  units  excluded  from  the 
prospective  payment  systems.  Finally, 
we  i  re  proposing  changes  to  the  policies 
gove  ming  payment  to  hospitals  for  the 
dire  :t  costs  of  graduate  medical 
edu(  ;ation. 

OAT!  S:  Comments  will  be  considered  if 
rece  ved  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
July  6,  1999. 

AOOl  lESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  H  jalth  and  Human  Services, 
Atteition:  HCFA-1053-P  P.O.  Box 
75V  ,  Baltimore,  MD  21207. 

If  vou  prefer,  you  may  deliver  your 
writ  en  comments  (an  original  and  three 
copijs)  to  one  of  the  following 
addi  esses: 


Room 
Bii: 
S\i^ 

Room 


445-G,  Hubert  H.  Humphrey 
ing,  200  Independence  Avenue, 
Washington,  DC  20201,  or 
C5-11-03.  Central  Building,  7500 
Sefcurity  Boulevard,  Baltimore,  MD 
21244-1850 
FOR  -URTHER  INFORMATION  CONTACT: 
Stev;  Phillips,  (410)  786-^531, 
Operating  Prospective  Payment,  DRG, 
an  d  Wage  Index  Issues 
Tzvi  Hefter,  (410)  786-4487,  Capital 
Prbspective  Payment,  Excluded 


Hospitals,  and  Graduate  Medical 
Education  Issues 

SUPPLEMENTARY  INFORMATION: 

Comments,  Procedures,  Availability  of 
Copies,  and  Electronic  Access 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1053-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  445-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Allison  Herron  Eydt. 
HCFA  Desk  Officer;  and 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  Standards  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 
Attn:  John  Burke  HCFA-1053-P. 
Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  youi  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 


/www.access. gpo.gov/nara docs/,  by 

using  local  WAJS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 

I.  Background 

A.  Summary 

Section  1886(d)  of  the  Social  Security 
Act  (the  Act)  sets  forth  a  system  of 
payment  for  the  operating  costs  of  acute 
care  hospital  inpatient  stays  under 
Medicare  Part  A  (Hospital  Insurance) 
based  on  prospectively  set  rates.  Section 
1886(g)  of  the  Act  requires  the  Secretary 
to  pay  for  the  capital-related  costs  of 
hospital  inpatient  stays  under  a 
prospective  payment  system.  Under 
these  prospective  payment  systems. 
Medicare  payment  for  hospital  inpatient 
operating  and  capital-related  costs  is 
made  at  predetermined,  specific  rates 
for  each  hospital  discharge.  Discharges 
are  classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs). 

Certain  specialty  hospitals  are 
excluded  from  the  prospective  payment 
systems.  Under  section  1886(d)(1)(B)  of 
the  Act,  the  following  hospitals  and 
hospital  imits  are  excluded  from  the 
prospective  payment  system: 
psychiatric  hospitals  or  units, 
rehabilitation  hospitals  or  units, 
children's  hospitals,  long-term  care 
hospitals,  and  cancer  hospitals.  For 
these  hospitals  and  units.  Medicare 
payment  for  operating  costs  is  based  on 
reasonable  costs  subject  to  a  hospital- 
specific  annual  limit. 

Under  section  1886(a)(4)  of  the  Act, 
costs  incurred  in  connection  with 
approved  graduate  medical  education 
(GME)  programs  are  excluded  from  the 
operating  costs  of  inpatient  hospital 
services.  Hospitals  with  approved  GME 
programs  are  paid  for  the  direct  costs  of 
GME  in  accordance  with  section  1886(h) 
of  the  Act;  the  amount  of  payment  for 
direct  GME  costs  for  a  cost  reporting 
period  is  based  on  the  hospital's  number 
of  residents  in  that  period  and  the 
hospital's  costs  per  resident  in  a  base 
year. 

The  regulations  governing  the 
hospital  inpatient  prospective  payment 
system  are  located  in  42  CFR  part  412. 
The  regulations  governing  excluded 
hospitals  and  hospital  units  are  located 
in  parts  412  and  413,  and  the  GME 
regulations  are  located  in  part  413. 

On  July  31, 1998,  we  published  a  final 
rule  in  the  Federal  Register  (63  FR 
40954)  that  implemented  both  statutory 
requirements  and  other  changes  to  the 
Medicare  hospital  inpatient  prospective 


Federal  Register/Vol.  64,  No.  88/Friday,  May  7,  1999/Proposed  Rules 


24717 


payment  systems  for  both  operating 
costs  and  capital-related  costs,  as  well 
as  changes  addressing  payment  for 
excluded  hospitals  and  payments  for 
GME  costs.  Generally,  these  changes 
were  effective  for  discharges  occurring 
on  or  after  October  1, 1998. 

In  addition,  on  February  25, 1999,  we 
published  in  the  Federal  Register  (64 
FR  9378)  a  final  rule  that  implemented 
revised  wage  index  values,  geographic 
adjustment  factors,  operating 
standardized  amounts,  and  capital 
Federal  rates  for  hospitals  subject  to  the 
inpatient  hospital  prospective  payment 
system.  These  changes  are  effective  for 
discharges  occurring  on  or  after  March 
1, 1999. 

B.  Major  Contents  of  This  Proposed  Rule 

In  this  proposed  rule,  we  are  setting 
forth  proposed  changes  to  the  Medicare 
hospital  inpatient  prospective  payment 
systems  for  both  operating  costs  and 
capital-related  costs.  We  also  are 
proposing  changes  concerning  GME 
costs  and  excluded  hospitals  and  units, 
including  critical  access  hospitals 
(CAHs).  This  proposed  rule  would  be 
effective  for  discharges  occurring  on  or 
after  October  1,1999. 

We  note  that  the  efforts  that  we  are 
undertaking  to  make  the  Medicare 
computer  systems  compliant  on  January 
1,  2000,  will  not  delay  our  ability  to 
make  timely  and  updated  payments  to 
hospitals  under  the  FY  2000  prospective 
payment  system  final  rule  that  will 
follow  this  proposed  rule.  The  following 
is  a  summary  of  the  major  changes  that 
we  are  proposing  to  make. 

1.  Proposed  Changes  to  the  DRG 
Reclassifications  and  RecaUbrations  of 
Relative  Weights 

Section  1886(dK4)(C)  of  the  Act 
requires  us  to  adjust  the  DRG 
classifications  and  relative  weights  at 
least  annually.  In  order  to  avoid 
compromising  our  ability  to  process  and 
pay  hospital  claims  during  the  period 
leading  up  to  and  immediately 
following  January  1,  2000,  we  are  not 
implementing  any  revisions  to  the 
International  Classification  of  Diseases, 
Ninth  Revision,  Clinical  Modification 
(ICD-9-CM)  coding  system.  The 
changes  that  we  are  proposing  to  make 
relating  to  DRG  reclassifications  and 
recalibrations  for  FY  2000  are  set  forth 
in  section  n  of  is  preamble. 

2.  Proposed  Changes  to  the  Hospital 
Wage  Index 

In  section  HI  of  this  preamble,  we 
discuss  proposed  revisions  to  the  wage 
index  and  the  annual  update  of  the 
wage  data.  Specific  issues  addressed  in 
this  section  include  the  following: 


•  The  FY  2000  wage  index  update, 
using  FY  1996  wage  data. 

•  The  exclusion  from  the  wage  index 
of  Part  A  physician  wage  costs  that  are 
teaching-related,  as  well  as  resident  and 
Part  A  certified  registered  nurse 
anesthetist  (CRNA)  costs. 

•  Revisions  to  the  wage  index  based 
on  hospital  redesignations. 

3.  Other  Decisions  and  Proposed 
Changes  to  the  Prospective  Payment 
System  for  Inpatient  Operating  and 
Graduate  Medical  Education  Costs 

In  section  IV  of  this  preamble,  we 
discuss  several  provisions  of  the 
regulations  in  42  CFR  Parts  412  and  413 
and  set  forth  proposed  changes 
concerning  the  following: 

•  Sole  community  hospitals. 

•  Rural  referral  centers. 

•  Indirect  medical  education 
adjustment. 

•  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  decisions. 

•  Direct  GME  programs. 

4.  Proposed  Changes  to  the  Prospective 
Payment  System  for  Capital-Related 
Costs 

In  section  V  of  this  preamble,  we 
discuss  the  special  exceptions  process 
for  certain  eligible  hospitals  to  receive 
additional  payments  for  major 
construction  or  renovation  projects  that 
began  soon  after  the  start  of  the  capital 
prospective  payment  system. 

5.  Proposed  Changes  for  Hospitals  and 
Hospital  Units  Excluded  From  the 
Prospective  Payment  Systems 

In  section  VI  of  this  preamble,  we 
discuss  the  follovnng  proposals 
concerning  excluded  hospital  and 
hospital  imits  and  CAHs: 

•  Limits  on  and  adjustments  to  the 
proposed  target  amounts  for  FY  2000. 

•  Changes  in  bed  size  or  status  of 
excluded  hospitals  or  hospital  units. 

•  Payment  for  services  furnished  at 
satellite  hospital  locations. 

•  Responsibility  for  care  of  patients  in 
hospitals  within  hospitals. 

•  The  allowable  emergency  response 
time  for  CAHs  located  in  frontier  or 
other  specifically  defined  remote  areas. 

•  Compliance  with  minimum  data  set 
requirements  by  CAHs  with  swing  bed 
approval. 

6.  Determining  Prospective  Payment 
Operating  and  Capital  Rates  and  Rate-of- 
Increase  Limits 

In  the  addendum  to  this  proposed 
rule,  we  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY  2000  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  also  address  update  factors  for 


determining  the  rate-of-increase  limits 
for  cost  reporting  periods  beginning  in 
FY  2000  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system. 

7.  Impact  Analysis 

In  Appendix  A,  we  set  forth  an 
emalysis  of  the  impact  that  the  proposed 
changes  described  in  this  proposed  rule 
would  have  on  affected  entities. 

8.  Capital  Acquisition  Model 

Appendix  B  contains  the  technical 
appendix  on  the  proposed  FY  2000 
capital  cost  model. 

9.  Report  to  Congress  on  the  Update 
Factor  for  Hospitals  under  the 
Prospective  Payment  System  and 
Hospitals  and  Units  Excluded  From  the 
Prospective  Payment  System 

Section  1886(e)(3)(B)  of  the  Act 
requires  the  Secretary  to  report  to 
Congress  on  our  initial  estimate  of  a 
recommended  update  factor  for  FY  2000 
for  both  hospitals  included  in  and 
hospitals  excluded  from  the  prospective 
payment  systems.  This  report  is 
included  as  Appendix  C  to  this 
proposed  rule. 

10.  Proposed  Recommendation  of 
Update  Factor  for  Hospital  Inpatient 
Operating  Costs 

As  required  by  sections  1886(e)(4)  and 
(e)(5)  of  the  Act,  Appendix  D  provides 
our  recommendation  of  the  appropriate 
percentage  change  for  FY  2000  for  the 
following: 

•  Large  urban  area  and  other  area 
average  standardized  amounts  (and 
hospital-specific  rates  applicable  to  sole 
community  and  Medicare-dependent, 
small  rural  hospitals)  for  hospital 
inpatient  services  paid  for  under  the 
prospective  payment  system  for 
operating  costs. 

•  Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by  hospitals 
and  hospital  units  excluded  from  the 
prospective  payment  system. 

11.  Discussion  of  Medicare  Payment 
Advisory  Commission 
Recommendations 

Under  section  1805(b)  of  the  Act,  the 
Medicare  Payment  Advisory 
Commission  (MedPAC)  is  required  to 
submit  a  report  to  Congress,  not  later 
than  March  1  of  each  year,  that  reviews 
and  makes  recommendations  on 
Medicare  payment  policies.  The  March 
1,  1999  report  made  several 
recommendations  concerning  hospital 
inpatient  payment  policies.  These 
recommendations,  and  the  action  we  are 
proposing  to  take  with  regard  to  them 
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(when  an  action  is  recommended)  are 
discui  ised  in  detail  in  this  doounent. 
See  St  ction  Vn  of  this  preamble  for 
speciEc  information.  For  further 
infom  lation  relating  specifically  to  the 
MedP  i\C  March  1  report  or  to  obtain  a 
copy  ( »f  the  report,  contact  MedPAC  at 
(202)  )53-7220. 

n.  Pn  posed  Changes  to  DRG 
Reclaisifications  and  Recalibrations  of 
Relatlire  Weights 

A.  Background 

Unaer  the  prospective  payment 
systeii^,  we  pay  for  inpatient  hospital 
servicfcs  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospiml's  payment  rate  per  case  and 
multiplies  it  by  the  weight  of  the  DRG 
to  which  the  case  is  assigned.  Each  DRG 
weigh!  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resouites  used  to  treat  cases  in  all 
DRGs! 

Contress  recognized  that  it  would  be 
necess  ary  to  recalculate  the  DRG 
relativ9  weights  periodically  to  accoimt 
for  cbinges  in  resource  consumption. 
Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  at  least  annually.  These 
adjust!  nents  are  made  to  reflect  changes 
in  trea  jnent  patterns,  technology,  and 
any  otlier  factors  that  may  change  the 
relativs  use  of  hospital  resources. 

As  discussed  in  more  detail  in  section 
I1.B.8  c  f  this  preamble,  we  are  not 
implerienting  any  revisions  to  the  ICD- 
9-CM  :odes.  We  have  undertaken,  and 
continue  to  undertake,  major  efforts  to 
ensure  that  all  of  the  Medicare  computer 
system  s  are  ready  to  function  on  January 
1,  200C .  If  we  were  to  implement 
change  s  to  the  ICD-9-CM  codes  on 
October  1, 1999,  we  would  endanger  the 
functioning  of  the  Medicare  computer 
systems,  and,  specifically,  we  might 
compromise  our  ability  to  process 
hospiti  1  bills.  We  can,  however, 
reclass  fy  existing  codes  into  different 
DRGs,  f  appropriate.  The  proposed 
changes  to  the  DRG  classification 
system  and  the  proposed  recalibration 
of  the  I  )RG  weights  for  discharges 
occurring  on  or  after  October  1, 1999, 
are  discussed  below. 

B.  DRG  Reclassification 

1.  General 

Caset  are  classified  into  DRGs  for 
payment  under  the  prospective  payment 
system  based  on  the  principal  diagnosis, 
up  to  e  ght  additional  diagnoses,  and  up 


to  six  procedures  performed  during  the 
stay,  as  well  as  age,  sex,  and  discharge 
status  of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  by 
the  hospital  using  ICD-9-CM  codes. 
The  Medicare  fiscal  intermediary  enters 
the  information  into  its  claims 
processing  system  and  subjects  it  to  a 
series  of  automated  screens  called  the 
Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
classification  into  a  DRG  can  be 
accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedtire  codes  and 
demographic  information  (that  is,  sex, 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consumption  to  establish  the  DRG 
weights  and  to  classify  current  cases  for 
purposes  of  determining  payment.  The 
records  for  all  Medicare  hospital 
inpatient  discharges  are  maintained  in 
the  Medicare  Provider  Analysis  and 
Review  (MedPAR)  file.  The  data  in  this 
file  are  used  te  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights. 

Currently,  cases  are  assigned  to  one  of 
499  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
based  on  a  particular  organ  system  of 
the  body  (for  example,  MDC  6,  Diseases 
and  Disorders  of  the  Digestive  System); 
however,  some  MDCs  are  not 
constructed  on  this  basis  since  they 
involve  multiple  organ  systems  (for 
example,  MDC  22,  Bums). 

In  general,  cases  are  assigned  to  an 
MDC  based  on  the  principal  diagnosis, 
before  assignment  to  a  DRG.  However, 
there  are  five  DRGs  to  which  cases  are 
directly  assigned  on  the  basis  of 
procedure  codes.  These  are  the  DRGs  for 
liver,  bone  marrow,  and  limg 
transplants  (DRGs  480,  481,  and  495, 
respectively)  and  the  two  DRGs  for 
tracheostomies  (DRGs  482  and  483). 
Cases  are  assigned  to  these  DRGs  before 
classification  to  an  MDC. 

Within  most  MDCs,  cases  are  then 
divided  into  surgical  DRGs  (based  on  a 
surgical  hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age.  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of 
complications  or  comorbidities  (CC). 


Generally,  GROUPER  does  not 
consider  oihet  procedures;  that  is, 
nonsurgical  procedures  or  minor 
surgical  procedures  generally  not 
performed  in  an  operating  room  are  not 
listed  as  operating  room  (OR) 
procediu^s  in  the  GROUPER  decision 
tables.  However,  there  are  a  few  non-OR 
procediu-es  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

The  changes  we  are  proposing  to 
make  to  the  DRG  classification  system 
for  FY  2000  and  other  decisions 
concerning  DRGs  are  set  forth  below. 

2.  MDC  15  (Newborns  and  Other 
Neonates  with  Conditions  Originating  in 
the  Perinatal  Period) 

Based  on  inquiries  we  have  received, 
we  reviewed  the  appropriateness  of 
including  diagnosis  codes  V29.2 
(Newborn  observation  for  suspected 
respiratory  condition)  and  V29.3 
(Newborn  observation  for  other  genetic 
problem)  in  the  list  of  allowable 
secondary  diagnoses  under  DRG  391 
(Normal  Newborn).  Currently,  when  one 
of  these  cod^s  is  the  only  secondary 
diagnosis  for  an  otherwise  healthy 
newborn,  the  case  is  assigned  to  DRG 
390  (Neonate  with  Other  Significant 
Problems). 

Diagnosis  codes  V29.2  and  V29.3  are 
used  to  indicate  that  the  newborn  was 
observed  for  a  suspected  condition  but 
none  was  found.  Other  newborn 
observation  codes  in  this  series  (V29.0, 
V29.1,  V29.8,  and  V29.9)  are  included 
in  the  allowable  secondary  diagnoses 
under  DRG  391.  We  believe  that  the 
presence  of  diagnosis  code  V29.2  or 
V29.3  should  not  exclude  a  newborn 
from  being  classified  as  normal. 
Therefore,  we  are  proposing  to  include 
diagnosis  codes  V29.2  and  V29.3  in  the 
list  of  allowable  secondary  diagnosis 
under  DRG  391. 

3.  MDC  19  (Mental  Diseases  and 
Disorders) 

We  have  received  correspondence 
about  the  title  of  DRG  425,  "Acute 
Adjustment  Reaction  and  Distiubances 
of  Psychosocial  Dysfunction"  under 
MDC  19.  The  correspondents  state  that 
the  use  of  the  terms  "disturbances"  and 
"dysfunction"  is  redundant  since  the 
terms  have  similar  meanings.  They 
suggested  that  we  remove  the  term 
"disturbances." 

We  agree  with  the  correspondents  and 
are  proposing  to  revise  the  title  of  DRG 
425  to  read  "Acute  Adjustment  Reaction 
and  Psychological  Dysfunction." 
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4.  MDC  22  (Bums) 

In  the  FY  1999  final  prospective 
payment  system  rule  that  was  effective 
October  1, 1998  (63  FR  40957),  we 
implemented  an  extensive  redesign  of 
the  DRGs  for  bums  to  more 
appropriately  capture  the  variation  in 
resource  use  associated  with  different 
classes  of  bum  patients.  The  redesigned 
DRGs,  504  through  511,  are  split  on 
such  factors  as  whether  there  is  an 
extensive  bum,  a  full-thickness  bum,  or 
an  inhalation  injury,  as  well  as  other 
factors  such  as  skin  graft,  trauma,  or 
presence  of  a  CC.  DRGs  504  and  505  are 
assigned  to  cases  with  extensive  third 
degree  bums;  that  is,  cases  in  which  the 
bums  cover  at  least  20  percent  of  body 
surface  area  combined  with  a  third 
degree  bum  covering  at  least  10  percent 
of  body  surface  area.  URGs  506  through 
509  are  assigned  to  all  other  cases  with 
full-thickness  bums  (that  is,  a  third 
degree  bum).  Finally,  DRGs  510  and  511 
are  assigned  to  cases  with  nonextensive 
bums  (that  is,  only  first  and  second 
degree  bums). 

After  these  DRGs  went  into  effect  on 
October  1, 1998,  we  were  contacted  by 
several  hospitals  about  our  inclusion  of 
the  following  codes  as  full-thickness 
bums: 

948.00    Body  bum  involving  less  than  10 
percent  of  body  surface,  third  degree  less 
than  10  percent  or  unspecified 

948.10    Body  bum  involving  10  to  19 

percent  of  body  surface,  third  degree  less 
than  10  percent  or  unspecified 

948.20    Body  bum  involving  20  to  29 

percent  of  body  surface,  third  degree  less 
than  10  percent  or  unspecified 

948.30    Body  bum  involving  30  to  39 

percent  of  body  surface,  third  degree  less 
than  10  percent  or  unspecified 

948.40    Body  bum  involving  40  to  49 

percent  of  body  surface,  third  degree  less 
than  10  i>ercent  or  unspecified 

948.50    Body  burn  involving  50  to  59 

percent  of  body  surface,  third  degree  less 
than  10  percent  or  unspecified 

948.60    Body  bum  involving  60  to  69 

percent  of  body  surface,  third  degree  less 
than  10  percent  or  unspecified 

948.70    Body  bum  involving  70  to  79 

percent  of  t)ody  surface,  third  degree  less 
than  10  percent  or  unspecified 

948.80    Body  bum  involving  80  to  89 

percent  of  body  surface,  third  degree  less 
than  10  percent  or  unspecified 

948.90  Body  bum  involving  90  percent  or 
more  of  body  surface,  third  degree  less 
than  10  percent  or  unspecified 

The  hospitals  are  concerned  that  the 
use  of  the  fifth  digit  "0"  on  codes  948.10 
through  948.90  can  capture  cases  in 
which  there  actually  is  no  third  degree 
bum.  The  hospitals  requested  that  we 
consider  removing  from  the  full- 
thickness  bum  DRGs  506  through  509 


all  codes  in  the  948  category  with  a  fifth 
digit  of  "0". 

We  agree  that  the  codes  in  category 
948  with  a  fifth  digit  of  "0"  should  not 
be  assigned  to  DRGs  506  through  509  as 
full-thickness  burns  since  not  all  of 
these  cases  will  have  a  third  degree 
bum.  Therefore,  we  are  proposing  to 
remove  these  codes  from  DRGs  506 
through  509  and  to  add  them  to  DRG 
510  (Nonextensive  Bums  with  CC  or 
Significant  Trauma)  and  DRG  511 
(Nonextensive  Bums  without  CC  or 
Significant  Trauma). 

If  a  case  with  a  code  of  948.10  is  a 
full-thickness  bum,  this  information 
would  be  captured  in  the  bum  code  for 
the  site  of  the  bum  (for  example,  943.35 
(Third  degree  bum  of  shoulder))  and  the 
case  would  be  correctly  assigned  to  a 
full-thickness  bum  DRG.  Hospitals  have 
been  instructed  in  Coding  Clinic  for 
ICD-9-CM,  Fourth  Quarter,  1994  (pages 
22  through  28)  to  code  the  site  of  the 
bum  first  (940  through  947),  when 
known.  Codes  from  category  948  may  be 
used  as  a  principal  diagnosis  only  when 
the  site  of  the  bum  is  not  specified. 
Category  948  is  used  as  an  additional 
code  to  provide  information  on  the 
percentage  of  total  body  that  is  burned 
or  to  show  the  percentage  of  bum  that 
was  third  degree.  When  hospitals  report 
codes  properly,  full-thickness  bums  will 
be  assigned  to  a  code  for  bum  of  the 
specific  site  (940  through  947).  This  site 
code  also  shows  the  degree  of  the  bum. 
Furthermore,  for  those  rare  cases  where 
the  site  is  not  provided,  but  it  is  known 
that  10  percent  or  more  of  the  body  has 
a  third  degree  burn,  hospitals  may 
report  this  information  through  the  use 
of  category  948  with  a  fifth  digit  of  "1" 
through  "9".  All  of  these  cases  will  be 
classified  as  full-thickness  burns  in 
DRGs  506  through  509.  Therefore,  our 
proposal  to  remove  codes  948.1  through 
948.9  with  a  fifth  digit  of  "0"  will  not 
prevent  cases  from  being  assigned  to 
one  of  the  full-thickness  DRGs  when 
there  is  a  third  degree  bum  and  the  case 
is  correctly  coded. 

5.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is, 
therefore,  necessary  to  have  a  decision 
rule  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  surgical  hierarchy, 
an  ordering  of  surgical  classes  from 
most  to  least  resource  intensive, 
performs  that  function.  Its  appUcation 
ensures  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 


DRG  associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibration,  we  reviewed  the  surgic{tl 
hierarchy  of  each  MDC,  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  5.  the  surgical  class  "heart 
transplant"  consists  of  a  single  DRG 
(DRG  103)  and  the  class  "major 
cardiovascular  procedures"  consists  of 
two  DRGs  (DRGs  110  and  111). 
Consequently,  in  many  cases,  the 
surgical  hierarchy  has  an  impact  on 
more  than  one  DRG.  The  methodology 
for  determining  the  most  resource- 
intensive  surgical  class  involves 
weighting  each  DRG  for  frequency  to 
determine  the  average  resources  for  each 
surgical  class. 

For  example,  assume  surgical  class  A 
includes  DRGs  1  and  2  and  surgical 
class  B  includes  DRGs  3,4,  and  5. 
Assume  also  that  the  average  charge  of 
DRG  1  is  higher  than  that  of  DRG  3,  but 
the  average  charges  of  DRGs  4  and  5  are 
higher  than  the  average  charge  of  DRG 
2.  To  determine  whether  surgical  class 
A  should  be  higher  or  lower  than 
surgical  class  B  in  the  surgical 
hierarchy,  we  would  weight  the  average 
charge  of  each  DRG  by  frequency  (that 
is,  by  the  number  of  cases  in  the  DRG) 
to  determine  average  resource 
consumption  for  the  surgical  class.  The 
surgical  classes  would  then  be  ordered 
fitjm  the  class  with  the  highest  average 
resource  utilization  to  that  with  the 
lowest,  with  the  exception  of  "other  OR 
procedures"  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  altematives.  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  this 
result  is  unavoidable. 

We  note  that,  notwithstanding  the 
foregoing  discussion,  there  are  a  few 
instances  when  a  surgical  class  with  a 
lower  average  relative  weight  is  ordered 
above  a  surgical  class  with  a  higher 
average  relative  weight.  For  example, 
the  "other  OR  procedures"  surgical 
class  is  uniformly  ordered  last  in  the 
surgical  hierarchy  of  each  MDC  iii 
which  it  occurs,  regardless  of  the  fact 
that  the  relative  weight  for  the  DRG  or 
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DRGs  i  1  that  surgical  class  may  be 
higher  han  that  for  other  surgical 
classes  in  the  MDC.  The  "other  OR 
procedures"  class  is  a  group  of 
procedures  that  are  least  likely  to  be 
related  Ito  the  diagnoses  in  the  MDC  but 
are  occasionally  performed  on  patients 
with  these  diagnoses.  Therefore,  these 
procedures  should  only  be  considered  if 
procedure  more  closely  related 

bagnoses  in  the  MDC  has  been 

ied. 

jnd  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  very  small. 
We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hiemrchy  since,  by  virtue  of  the 
hierarcly  change,  the  relative  weights 
are  likely  to  shift  such  that  the  higher- 
orderedi  surgical  class  has  a  lower 
average' weight  than  the  class  ordered 
below  ij. 

Basea  on  the  preliminary 
recalibration  of  the  DRGs.  we  are 
proposing  to  modify  the  surgical 
hierarchy  as  set  forth  below.  As  we 
stated  ia  the  September  1, 1989  final 
rule  (541 FR  36457).  we  are  unable  to  test 
the  effetts  of  proposed  revisions  to  the 
surgical  hierarchy  and  to  reflect  these 
changes  in  the  proposed  relative 
weights  due  to  the  unavailability  of 
revised  GROUPER  software  at  the  time 
the  proposed  rule  is  prepared.  Rather, 
we  simv  late  most  major  classification 
changed  to  approximate  the  placement 
of  casesjunder  the  proposed 
reclassification  and  then  determine  the 
average  charge  for  each  DRG.  These 
average  pharges  then  serve  as  our  best 
estimate  of  relative  resource  use  for  each 
surgical  class.  We  test  the  proposed 
surgical  hierarchy  changes  after  the 
revised  i  jROUPER  is  received  and 
reflect  t|e  final  changes  in  the  DRG 
relative  Weights  in  the  final  rule. 
Further,]  as  discussed  in  section  II.C  of 
this  preamble,  we  anticipate  that  the 
final  recalibrated  weights  will  be 
somewhat  different  from  those 
proposed,  since  they  will  be  based  on 
more  complete  data.  Consequently, 
further  ijevision  of  the  hierarchy,  using 
the  abo\«  principles,  may  be  necessary 
in  the  final  rule. 

At  thii  time,  we  propose  to  revise  the 
surgical  hierarchy  for  the  Pre-MDC 
DRGs  aikl  MDC  3  (Diseases  and 
Disordeis  of  the  Ear,  Nose,  Mouth  and 
Throat)  is  follows: 

•  In  tie  Pre-MDC  DRGs,  we  would 
reorder  ^ung  Transplant  (DRG  495) 
above  B*ne  Marrow  Transplant  (DRG 
481). 

•  In  NtDC  3,  we  would  reorder  Tonsil 
and  Adenoid  Procedure  Except 
Tonsille:tomy  and/or  Adenoidectomy 


Only  (DRGs  57  and  58)  above  Cleft  Lip 
and  Palate  Repair  (DRG  52). 

6.  Refinement  of  Complications  and 
Comorbidities  (CC)  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  CCs.  We  developed 
this  list  using  physician  panels  to 
include  those  diagnoses  that,  when 
present  as  a  secondary  condition,  would 
be  considered  a  substantial 
complication  or  comorbidity.  In 
previous  years,  we  have  made  changes 
to  the  standard  list  of  CCs,  either  by 
adding  new  CCs  or  deleting  CCs  already 
on  the  list.  At  this  time,  we  do  not 
propose  to  delete  any  of  the  diagnosis 
codes  on  the  CC  list. 

In  the  September  1, 1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143),  we 
modified  the  GROUPER  logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  CCs  would  not  be 
considered  a  valid  CC  in  combination 
with  a  particular  principal  diagnosis. 
Thus,  we  created  the  CC  Exclusions 
List.  We  made  these  changes  to  preclude 
coding  of  CCs  for  closely  related 
conditions,  to  preclude  duplicative 
coding  or  inconsistent  coding  from 
being  treated  as  CCs,  and  to  ensure  that 
cases  are  appropriately  classified 
between  the  compUcated  and 
uncomplicated  DRGs  in  a  pair. 

In  the  May  19.  1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  18877).  we 
explained  that  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the 
September  1,  1987  final  notice  (52  FR 
33154)). 

•  Specific  and  nonspecific  (that  is, 
not  otherwise  specified  (NOS)) 
diagnosis  codes  for  a  condition  should 
not  be  considered  CCs  for  one  another. 

•  Conditions  that  may  not  co-exist, 
such  as  partial/total,  unilateral/bilateral, 
obstructed/ unobstructed,  and  benign/ 
malignant,  should  not  be  considered 
CCs  for  one  another. 

•  The  same  condition  in  anatomically 
proximal  sites  should  not  be  considered 
CCs  for  one  another. 

•  Closely  related  conditions  should 
not  be  considered  CCs  for  one  another. 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  The  FY  1988  revisions  were 
intended  to  be  only  a  first  step  toward 
refinement  of  the  CC  list  in  that  the 
criteria  used  for  eliminating  certain 
diagnoses  from  consideration  as  CCs 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 


considered  complications  or 
comorbidities  of  another  diagnosis.  For 
that  reason,  and  in  light  of  comments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions  and  to 
remove  diagnoses  from  the  master  list 
that  have  been  shown  not  to  meet  the 
definition  of  a  CC.  (See  the  September 
30, 1988  final  rule  for  the  revision  made 
for  the  discharges  occurring  in  FY  1989 
(53  FR  38485):  the  September  1,  1989 
final  rule  for  the  FY  1990  revision  (54 
FR  36552);  the  September  4, 1990  final 
rule  for  the  FY  1991  revision  (55  FR 
36126);  the  August  30,  1991  final  rule 
for  the  FY  1992  revision  (56  FR  43209): 
the  September  1, 1992  final  rule  for  the 
FY  1993  revision  (57  FR  39753);  the 
September  1, 1993  final  rule  for  the  FY 

1994  revisions  (58  FR  46278);  the 
September  1.  1994  final  rule  for  the  FY 

1995  revisions  (59  FR  45334);  the 
September  1. 1995  final  rule  for  the  FY 

1996  revisions  (60  FR  45782);  the 
August  30.  1996  final  rule  for  the  FY 

1997  revisions  (61  FR  46171);  the 
August  29.  1997  final  rule  for  the  FY 

1998  revisions  (62  FR  45966);  and  the 
July  31,  1998  final  rule  for  the  FY  1999 
revisions  (63  FR  40954)).  We  are  not 
proposing  to  add  or  delete  any  codes 
fi-om  the  CC  list. 

In  addition,  as  discussed  in  detail  in 
section  II.B.8  of  this  preamble,  because 
we  are  not  making  changes  to  the  ICD- 
9-CM  codes  for  FY  2000,  we  do  not 
need  to  modify  the  current  list  for  new 
or  deleted  codes.  Therefore,  there  are  no 
proposed  revisions  to  the  CC  Exclusions 
List  for  FY  2000. 

7.  Review  of  Procedure  Codes  in  DRGs 
468, 476, and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis),  DRG 
476  (Prostatic  OR  Procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis)  in  order  to 
determine  whether  it  would  be 
appropriate  to  change  the  procedures 
assigned  among  these  DRGs. 

DRGs  468,  476,  and  477  are  reserved 
for  those  cases  in  which  none  of  the  OR 
procedures  performed  is  related  to  the 
principal  diagnosis.  These  DRGs  are 
intended  to  capture  atypical  cases,  that 
is,  those  cases  not  occurring  with 
sufficient  frequency  to  represent  a 
distinct,  recognizable  clinical  group. 
DRG  476  is  assigned  to  those  discharges 
in  which  one  or  more  of  the  following 
prostatic  procedures  are  performed  and 
are  unrelated  to  the  principal  diagnosis: 

60.0    Incision  of  prostate 

60. 1 2    Open  biopsy  of  prostate 

60. 1 5    Biopsy  of  periprostatic  tissue 
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60.18    Other  diagnostic  procedures  on 

prostate  and  periprostatic  tissue 
60.21    Transurethral  prostatectomy 
60.29    Other  transurethral  prostatectomy 
60.61    Local  excision  of  lesion  of  prostate 
60.69    Prostatectomy  NEC 

60.81  Incision  of  periprostatic  tissue 

60.82  Excision  of  periprostatic  tissue 

60.93  Repair  of  prostate 

60.94  Control  of  (postoperative)  hemorrhage 
of  prostate 

60.95  Transurethral  balloon  dilation  of  the 
prostatic  urethra 

60.99    Other  operations  on  prostate 

All  remaining  OR  procedures  are 
assigned  to  DRGs  468  and  477,  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 
unrelated  to  the  principal  diagnosis. 
The  original  list  of  the  ICD-9-CM 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures,  if 
performed  with  an  unrelated  principal 
diagnosis,  was  published  in  Table  6C  in 
section  FV.  of  the  Addendum  to  the 
September  30, 1988  final  rule  (53  PR 
38591).  As  part  of  the  final  rules 
published  on  September  4, 1990,  August 
30, 1991,  September  1, 1992,  September 
1. 1993,  September  1, 1994,  September 
1, 1995,  August  30, 1996,  and  August 
29, 1997,  we  moved  several  other 
procedures  from  DRG  468  to  477,  and 
some  procedures  ft'om  DRG  477  to  468. 
(See  55  PR  36135.  56  PR  43212.  57  PR 
23625,  58  PR  46279.  59  PR  45336,  60  PR 
45783,  61  PR  46173,  and  62  PR  45981, 
respectively.)  No  procedures  were 
moved  in  PY  1999,  as  noted  in  the  July 
31.  1998  final  rule  (63  PR  40962). 

a.  Adding  Procedure  Codes  to  MDCs. 
We  annually  conduct  a  review  of 
procedures  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  vvrith  each 
procedure.  Our  medical  consultants 
then  identify  those  procedures 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  Based  on  this 
year's  review,  we  identified  several 
procedures  that  we  are  proposing  to 
move  from  DRG  468  to  one  of  the 
surgical  DRGs.  We  did  not  identify  any 
necessary  changes  in  procedures  under 
DRG  477  and  are.  therefore,  not 
proposing  to  move  any  procedures  from 
DRG  477  to  one  of  the  surgical  DRGs. 

First,  we  are  proposing  to  move  three 
codes  from  DRG  468  to  MDC  1  (Diseases 
and  Disorders  of  the  Nervous  System), 
all  of  which  would  be  assigned  to  DRGs 
7  and  8  (Peripheral  and  Cranial  Nerve 
and  Other  Nervous  System  Procedure). * 


Procedure  code  38.7  (hiterruption  of  the 
vena  cava)  is  sometimes  performed  in 
conjunction  with  treatment  for  the 
principal  diagnosis  434.11  (Cerebral 
embolism  with  infarction),  which  is 
assigned  to  MDC  1.  Under  the  ciurent 
configuration,  procedure  code  38.7  is 
not  assigned  to  MDC  1.  Therefore  when 
this  procedure  is  performed  by  a 
neurological  condition,  such  as  a 
cerebral  embolism  with  infarction,  the 
discharge  does  not  group  to  one  of  the 
surgical  DRGs  within  MDC  1.  It  is 
assigned  instead  to  DRG  468  as  an 
unrelated  procedure.  Since  our  medical 
advisors  tell  us  that  procedure  code  38.7 
is  appropriately  performed  for 
neurological  conditions,  we  are 
proposing  to  add  it  to  DRGs  7  and  8. 

Second,  we  are  also  proposing  that 
procedure  codes  83.92  (Insertion  or 
replacement  of  skeletal  muscle 
stimulator)  and  83.93  (Removal  of 
skeletal  muscle  stimulator)  both  be 
categorized  with  other  procedures  on 
the  nervous  system.  These  procedures 
can  be  performed  on  patients  with  a 
principal  diagnosis  in  MDC  1.  such  as 
344.00  (Quadriplegia  unspecified)  or 
344.31  (Monoplegia  of  lower  limb, 
affecting  dominant  side).  Therefore, 
these  two  codes  would  also  be  assigned 
to  DRGs  7  and  8. 

Third,  procedure  code  39.50 
(Angioplasty  or  atherectomy  of 
noncoronary  vessel)  is  not  currently 
assigned  to  MDC  4  (Diseases  and 
Disorders  of  the  Respiratory  System). 
This  procedure  can  be  performed  for 
patients  who  develop  pulmonary 
embolism.  The  principal  diagnosis  for 
pulmonary  embolism  is  in  MDC  4,  and. 
to  increase  clinical  coherence,  we 
propose  to  add  procedure  code  39.50  to 
that  MDC  in  DRGs  76  and  77  (Other 
Respiratory  System  OR  Procedures). 

Fourth,  insertion  of  totally 
implantable  infusion  pump  (procedure 
code  86.06)  is  not  assigned  to  MDC  5 
(Diseases  and  Disorders  of  the 
Circulatory  System)  in  the  current  DRG 
configuration.  Infusion  pumps  should 
be  assigned  to  all  MDCs  where 
subcutaneous  insertion  of  the  pump  is 
appropriate.  Procedure  code  86.06  may 
be  performed  on  patients  writh  a 
principal  diagnosis  in  MDC  5  such  as 
451.83  (Phlebitis  and  thrombophlebitis 
of  the  deep  veins  of  other  extremities). 
Therefore,  we  are  proposing  to  add 
procedure  code  86.06  to  DRG  120  (Other 
Circulatory  System  OR  Procedures)  in 
MDCS. 


>  A  single  title  combined  with  two  DRG  numbers 
is  used  to  signify  pairs.  Generally,  the  flrst  DRG  is 


for  cases  with  CC  and  the  second  DRG  is  for  cases 
without  CC  If  a  third  number  is  included,  it 
represents  cases  with  patients  who  are  age  0-17. 
Occasionally,  a  pair  of  DRGs  is  split  between  age 
>17and  age  0-17. 


b.  Reassignment  of  Procedures  Among 
DRGs  468,  476.  and  477.  We  also 
reviewed  the  list  of  procedures  that 
produce  assignments  to  DRGs  468.  476, 
and  477  to  ascertain  if  any  of  those 
procedures  should  be  moved  from  one 
of  these  DRGs  to  another  based  on 
average  charges  and  length  of  stay. 
Generally,  we  move  only  those 
procedures  for  which  we  have  an 
adequate  number  of  discharges  to 
analyze  the  data.  Based  on  our  review 
this  year,  we  are  not  proposing  to  move 
any  procedures  from  DRG  468  to  DRGs 
476  or  477.  from  DRG  476  to  DRGs  468 
or  477.  or  from  DRG  477  to  DRGS  468 
or  476. 

8.  Changes  to  the  ICI>-9-CM  Coding 
System 

As  described  in  section  II.B.l  of  this 
preamble,  the  ICD-9-CM  is  a  coding 
system  that  is  used  for  the  reporting  of 
diagnoses  and  procedures  performed  on 
a  patient.  In  September  1985.  the  ICD- 
9--CM  Coordination  and  Maintenance 
Committee  was  formed.  This  is  a 
Federal  interdepartmental  committee, 
co-chaired  by  the  National  Center  for 
Health  Statistics  (NCHS)  and  HCFA, 
that  is  charged  with  the  mission  of 
maintaining  and  updating  the  ICD-9- 
CM  system.  That  mission  includes 
approving  coding  changes,  and 
developing  errata,  addenda,  and  other 
modifications  to  the  ICD-9-CM  to 
reflect  newly  developed  procedures  and 
technologies  and  newly  identified 
diseases.  The  Committee  is  also 
responsible  for  promoting  the  use  of 
Federal  and  non-Federal  educational 
programs  and  olher  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  NCHS  has  lead  responsibility  for 
the  ICD-9-CM  diagnosis  codes  included 
in  the  Tabular  List  and  Alphabetic 
Index  for  Diseases,  while  HCFA  has  lead 
responsibility  for  the  ICD-9-CM 
procedure  codes  included  in  the 
Tabular  List  and  Alphabetic  Index  for 
Procedures. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  field,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)).  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
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well  IS  physicians,  medical  record 
administrators,  health  information 
mans  gement  professionals,  and  other 
mem  )ers  of  the  public  to  contribute 
ideas  on  coding  matters.  After 
consi  dering  the  opinions  expressed  at 
the  p  iblic  meetings  and  in  writing,  the 
Comi  [littee  formulates 
recommendations,  which  then  must  be 
apprc  ved  by  the  agencies. 

Th((  Committee  presented  proposals 
for  cc  ding  changes  for  FY  2000  at  public 
meeti  ngs  held  on  June  14  and  November 
2. 19<8.  Even  though  the  Committee 
conducted  public  meetings  and 
consi  iered  approval  of  coding  changes 
for  FT  2000  implementation,  we  are  not 
imple  menting  any  changes  to  ICE>-9- 
CM  cWes  for  FY  2000.  We  have 
undeftaken,  and  continue  to  undertake, 
majoij  efforts  to  ensure  that  all  of  the 
Medicare  computer  systems  are  ready  to 
function  on  January  1 ,  2000.  If  we  were 
Ice  system  changes  to  capture 
ins,  deletions,  and  modiflcations 
-9-CM  codes  for  FY  2000,  we 
endanger  the  functioning  of  the 
lare  computer  systems,  and, 
ically,  we  might  compromise  our 
abilit]  to  process  hospital  bills. 
There  "ore,  the  code  proposals  presented 
at  the  public  meetings  held  on  June  14 
and  >i)vember  2,  1998,  that  (if 
approved)  ordinarily  would  have  been 
included  as  new  codes  for  October  1, 
1999,  will  not  be  included  in  this 
proposed  rule.  These  code  changes  to 
ICI>-9-CM  will  be  considered  for 
inclus  ion  in  the  next  annual  update  for 
FY  20  )1.  The  initial  meeting  for 
consic  eration  of  coding  changes  for 
imple  nentation  in  FY  2001  will  be  held 
on  May  13,  1999. 

Copies  of  the  minutes  of  the  1998 
meetings  can  be  obtained  from  the 
HCFA  Home  Page  at  http:// 
www.  icfa.gov/pubaffr.htm,  under  the 
"Whal  's  New"  listing.  Paper  copies  of 
these  minutes  are  no  longer  available 
and  th  e  mailing  list  has  been 
discontinued.  We  encourage 
comm  inters  to  address  suggestions  on 
codinj  issues  involving  diagnosis  codes 
to:  Douna  Pickett,  Co-Chairperson;  ICD- 
9-CM  Coordination  and  Maintenance 
Committee;  NCHS;  Room  1100;  6525 
Belcreit  Road;  Hyattsville,  Maryland 
20782  Comments  may  be  sent  by  E-mail 
to:  dfp4@cdc.gov. 

Que  stions  and  comments  concerning 
the  procedure  codes  should  be 
addre^d  to:  Patricia  E.  Brooks,  Co- 
Chairperson;  ICD-9-CM  Coordination 
and  Maintenance  Committee;  HCFA, 
Center  for  Health  Plans  and  Providers, 
Plan  a  id  Provider  Purchasing  Policy 


Group 


Division  of  Acute  Care;  C4-07- 


07;  751  »0  Security  Boulevard;  Baltimore, 


Maryland  21244-1850.  Comments  may 
be  sent  by  E-mail  to:  pbrooks@hcfa.gov. 

9.  Other  Issue:  Implantation  of  Muscle 
Stimulator 

In  the  July  31, 1998  final  rule,  we 
responded  to  a  comment  on  the  DRG 
assignment  for  implantation  of  a  muscle 
stimulator  (63  FR  40964).  In  that 
document,  we  stated  that  we  would 
readdress  this  issue  after  reviewing  the 
FY  1998  MedPAR  file. 

There  is  concern  in  the  manufacturing 
industry  that  the  current  DRG 
assignment  for  the  implantation  of  a 
muscle  stimulator  and  the  associated 
tendon  transfer  for  quadriplegics  is 
inappropriate.  When  the  procedures  are 
performed  during  two  separate 
admissions,  the  tendon  transfer 
(procedure  code  82.56  (Other  hand 
tendon  transfer  or  transplantation))  is 
assigned  to  DRGs  7  and  8  and  the 
insertion  of  the  muscle  stimulator 
(procedure  code  83.92  (Insertion  or 
replacement  of  skeletal  muscle 
stimulator))  is  assigned  to  DRG  468. 
However,  when  both  procedures  are 
performed  in  the  same  admission,  the 
case  is  assigned  to  DRGs  7  and  8. 

As  discussed  in  section  II.B.7.a  of  this 
preamble,  we  are  proposing  to  assign 
code  83.92  to  DRGs  7  and  8  in  MDC  1. 
Therefore,  if  a  case  involves  either 
procedure  code  82.56  or  83.92,  or  both 
procedure  codes,  the  case  would  be 
assigned  to  DRGs  7  and  8. 

A  presentation  on  one  type  of  muscle 
stimulator  was  made  by  a  device 
manufacturer  before  the  ICEJ-9-CM 
Coordination  and  Maintenance 
Committee  on  November  2, 1998.  The 
manufacturer  strongly  suggested  that  a 
new  code  assignment  be  made  for  the 
procedure  for  insertion  of  this 
stimulator  and  that  it  be  placed  in 
category  04.9  (Other  operations  on 
cranial  and  peripheral  nerves). 
However,  based  on  comments  received 
by  the  Committee,  there  was  an 
overwhelming  response  from  the  coding 
community  that  a  new  code  should  not 
be  created.  The  commenters  believe  that 
these  codes  (82.56  and  83.92) 
adequately  described  the  procedures 
since  the  patient  receives  a  tendon 
transfer  in  addition  to  the  skeletal 
muscle  stimulator  insertion.  This  is 
done  so  that  the  quadriplegic  patient 
can  achieve  some  hand  grasping  ability 
where  there  was  none  before.  Some 
quadriplegic  patients  receive  the  tendon 
transfer  on  one  admission  and  the 
stimulator  insertion  on  a  subsequent 
admission.  Others  have  both  procedures 
performed  on  the  same  admission.  Since 
the  tendon  transfer  and  stimulator 
insertion  are  being  performed  on 
quadriplegic  patients,  a  condition  found 


in  MDC  1,  we  propose  to  add  procedure 
codes  82.56  and  83.92  to  DRGs  7  and  8. 

C.  Recalibration  of  DRG  Weights 

We  are  proposing  to  use  the  same 
basic  methodology  for  the  FY  2000 
recalibration  as  we  did  for  FY  1999.  (See 
the  July  31,  1998  final  rule  (63  FR 
40965).)  That  is,  we  would  recalibrate 
the  weights  based  on  charge  data  for 
Medicare  discharges.  However,  we 
propose  to  use  the  most  current  charge 
information  available,  the  FY  1998 
MedPAR  file.  (For  the  FY  1999 
recalibration,  we  used  the  FY  1997 
MedPAR  file.)  The  MedPAR  file  is  based 
on  fully-coded  diagnostic  and  surgical 
procedure  data  for  all  Medicare 
inpatient  hospital  bills. 

The  proposed  recalibrated  DRG 
relative  weights  are  constructed  from  FY 
1998  MedPAR  data,  based  on  bills 
received  by  HCFA  through  December 
1998,  from  all  hospitals  subject  to  the 
prospective  payment  system  and  short- 
term  acute  care  hospitals  in  waiver 
States.  The  FY  1998  MedPAR  file 
includes  data  for  approximately  11.2 
million  Medicare  discharges. 

The  methodology  used  to  calculate 
the  proposed  DRG  relative  weights  from 
the  FY  1998  MedPAR  file  is  as  follows: 

•  To  the  extent  possible,  all  the 
claims  were  regrouped  using  the 
proposed  DRG  classification  revisions 
discussed  above  in  section  II.B  of  this 
preamble.  As  noted  in  section  II.B.5, 
due  to  the  unavailability  of  revised 
GROUPER  software,  we  simulate  most 
major  classification  changes  to 
approximate  the  placement  of  cases 
under  the  proposed  reclassification. 
However,  there  are  some  changes  that 
cannot  be  modeled. 

y  •  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
and  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers,  using  the  same  criteria  as  was 
used  in  computing  the  current  weights. 
That  is,  all  cases  that  are  outside  of  3.0 
standard  deviations  from  the  mean  of 
the  log  distribution  of  both  the  charges 
per  case  and  the  charges  per  day  for 
each  DRG. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outhers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight.  A  transfer  case  is  counted  as  a 
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fraction  of  a  case  based  on  the  ratio  of 
its  length  of  stay  to  the  geometric  mean 
length  of  stay  of  the  cases  assigned  to 
the  DRG.  That  is,  a  5-day  length  of  stay 
transfer  case  assigned  to  a  DRG  with  a 
geometric  mean  length  of  stay  of  10  days 
is  counted  as  0.5  of  a  total  case. 

•  We  established  the  relative  weight 
for  heart  and  heart-lung,  liver,  and  lung 
transplants  (DRGs  103,  480,  and  495)  in 
a  manner  consistent  with  the 
methodology  for  all  other  DRGs  except 
that  the  transplant  cases  that  were  used 
to  establish  the  weights  were  limited  to 
those  Medicare-approved  heart,  heart- 
lung,  liver,  and  lung  transplant  centers 
that  have  cases  in  the  FY  1998  MedPAR 
file.  (Medicare  coverage  for  heart,  heart- 
lung,  liver,  and  lung  transplants  is 
limited  to  those  facilities  that  have 
received  approval  from  HCFA  as 
transplant  centers.) 

•  Acquisition  costs  for  kidney,  heart, 
heart-lung,  liver,  and  lung  transplants 
continue  to  be  paid  on  a  reasonable  cost 
basis.  Unlike  other  excluded  costs,  the 
acquisition  costs  are  concentrated  in 
specific  DRGs  (DRG  302  (Kidney 
Transplant);  DRG  103  (Heart  Transplant 
for  heart  and  heart- lung  transplants); 
DRG  480  (Liver  Transplant);  and  DRG 
495  (Lung  Transplant)).  Because  these 
costs  are  paid  separately  from  the 
prospective  payment  rate,  it  is  necessary 
to  make  an  adjustment  to  prevent  the 
relative  weights  for  these  DRGs  from 
including  the  effect  of  the  acquisition 
costs.  Therefore,  we  subtracted  the 
acquisition  charges  from  the  total 
charges  on  each  transplant  bill  that 
showed  acquisition  charges  before 
computing  the  average  charge  for  the 
DRG  and  before  eliminating  statistical 
outliers. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight.  We  propose  to  use 
that  same  case  threshold  in  recalibrating 
the  DRG  weights  for  FY  2000.  Using  the 
FY  1998  MedPAR  data  set,  there  are  39 
DRGs  that  contain  fewer  than  10  cases. 
We  computed  the  weights  for  the  39 
low-volume  DRGs  by  adjusting  the  FY 
1999  weights  of  these  DRGs  by  the 
percentage  change  in  the  average  weight 
of  the  cases  in  the  other  DRGs. 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  proposed  DRG  classification 
changes,  result  in  an  average  case 
weight  that  is  different  from  the  average 
case  weight  before  recalibration. 
Therefore,  the  new  weights  are 
normalized  by  an  adjustment  factor,  so 
that  the  average  case  weight  after 
recalibration  is  equal  to  the  average  case 
weight  before  recalibration.  This 


adjustment  is  intended  to  ensure  that 
recalibration  by  itself  neither  increases 
nor  decreases  total  payments  under  the 
prospective  payment  system. 

Section  1886(d)(4)(C)(iii)  of  the  Act 
requires  that  beginning  with  FY  1991, 
reclassification  and  recalibration 
changes  be  made  in  a  manner  that 
assures  that  the  aggregate  payments  are 
neither  greater  than  nor  less  than  the 
aggregate  payments  that  would  have 
been  made  without  the  changes. 
Although  normalization  is  intended  to 
achieve  this  effect,  equating  the  average 
case  weight  after  recalibration  to  the 
average  case  weight  before  recalibration 
does  not  necessarily  achieve  budget 
neutrality  with  respect  to  aggregate 
payments  to  hospitals  because  payment 
to  hospitals  is  affected  by  factors  other 
than  average  case  weight.  Therefore,  as 
we  have  done  in  past  years  and  as 
discussed  in  section  II.A.4.b  of  the 
Addendum  to  this  proposed  rule,  we  are 
proposing  to  make  a  budget  neutrality 
adjustment  to  assure  that  the 
requirement  of  section  1886(d)(4)(C)(iii) 
of  the  Act  is  met. 

D.  Use  of  Non-MedPAR  Data  for 
Reclassification  and  Recalibration  of  the 
DRGs 

1.  Introduction 

As  in  past  years,  in  the  DRG 
reclassification  and  recalibration 
process  for  the  FY  2000  proposed  rule, 
we  used  the  MedPAR  file,  which 
consists  of  data  for  approximately  11 
million  Medicare  discharges.  In  ihe  FY 
1999  rulemaking  process,  we  used  the 
FY  1997  MedPAR  file  to  recalibrate 
DRGs  and  evaluate  possible  changes  to 
DRG  classifications;  for  this  FY  2000 
proposed  rule,  we  used  the  FY  1998 
MedPAR  file.  The  Conference  Report 
that  accompanied  the  Balanced  Budget 
Act  of  1997  stated  that  "in  order  to 
ensure  that  Medicare  beneficiaries  have 
access  to  innovative  new  drug  therapies, 
the  conferees  believe  that  HCFA  should 
consider,  to  the  extent  feasible,  reliable, 
validated  data  other  than  Medicare 
Provider  Analysis  and  Review 
(MedPAR)  data  in  annually  recalibrating 
and  reclassifying  the  DRGs."  (H.  R. 
Conf.  Rep.  No.  105-217  at  734  (1997)). 

Consistent  vn\h  that  language,  we 
considered  non-MedPAR  data  both  in 
the  rulemaking  process  for  FY  1999  and 
in  developing  this  proposed  rule.  We 
received  non-MedPAR  data  irom 
entities  on  behalf  of  the  manufacturer  of 
a  specific  drug,  platelet  inhibitors;  the 
manufacturer  is  seeking  to  obtain  a  new 
DRG  assignment  for  cases  involving 
platelet  inhibitors.  The  non-MedPAR 
data  purported  to  show  cases  involving 
platelet  inhibitors.  As  discussed  further 


below,  we  concluded  it  was  not  feasible 
to  use  the  non-MedPAR  data  submitted 
to  us  because,  among  other  things,  we 
did  not  have  information  to  verify  that 
the  cases  actually  involved  the  drug,  nor 
did  we  have  information  to  verify  that 
the  cases  reflected  a  representative 
sample  (and  did  not  simply  reflect  high 
cost  cases). 

Effective  October  1, 1998,  we 
implemented  a  code  for  platelet 
inhibitors,  but  until  we  receive  bills  for 
Medicare  discharges  occurring  during 
FY  1999,  the  MedPAR  data  do  not 
enable  us  to  distinguish  between  cases 
with  platelet  inhibitors  and  cases 
without  platelet  inhibitors  (63  FR 
40963).  Representatives  of  the 
pharmaceutical  company  first  presented 
us  with  non-MedPAR  data  during  the 
rulemaking  process  for  FY  1999.  The 
data  was  compiled  by  a  health 
information  company,  and  purported  to 
show,  for  cases  from  a  sample  of 
hospitals,  the  average  standardized 
charges  (as  calculated  by  the  health 
information  company)  for  different 
classes  of  patients. 

In  the  FY  1999  final  rule,  we  stated  a 
number  of  reasons  why  we  rejected  the 
non-MedPAR  data  we  had  received. 
First,  we  could  not  validate  whether  the 
data  reflected  Medicare  beneficiaries. 
Second,  the  data  came  from  a  limited 
number  of  hospitals  (83)  having  an 
information  sharing  contract  with  the 
health  information  company  that 
compiled  the  database;  the  company 
failed  to  provide  us  with  information 
that  would  enable  us  to  verify  whether 
the  data  reflected  a  representative 
sample  of  hospitals  or  claims.  Third,  for 
over  90  percent  of  the  cases,  the 
company  failed  to  provide  us  with 
information  on  which  hospital 
furnished  the  treatment.  This  means 
that  we  could  not  validate  the  data  on 
standardized  charges  nor  could  we  use 
the  data  to  determine  an  appropriate 
DRG  weight  for  the  DRG  from  which  the 
cases  would  be  reclassified.  For  these 
reasons  (and  others),  we  concluded  in 
the  July  31, 1998  final  rule  that  we 
could  not  use  the  data  to  change  the 
DRG  assigrunent  of  cases  involving 
platelet  inhibitor  drug  therapy  from 
DRG  112  (Percutaneous  Cardiovascular 
Pacemaker  Procedures)  to  DRG  116 
(Other  Permanent  Cardiac  Pacemaker 
Implant  or  PTCA  with  Coronary  Artery 
Stent  Implant). 

After  publication  of  the  July  31, 1998 
final  rule,  we  met  and  corresponded  on 
several  occasions  with  the 
manufacturers,  vendors,  and  legal 
representatives  of  the  pharmaceutical 
company  in  an  effort  to  resolve  data 
issues.  We  reiterated  that,  among  other 
things,  we  needed  to  know  for  each  case 


247:  4 


Federal  Register / Vol.  64,  No.  88 /Friday,  May  7.  1999 /Proposed  Rules 


the  b  jspitai  that  furnished  the  services. 
We  hive  not  received  information 
necessary  to  validate  the  data  itself  or  its 
repre  ^entativeness. 

We  remain  open  to  considering  non- 
MedPAR  data  in  the  DRG 
recla$sification  and  recalibration 
proceks,  but,  consistent  with  the 
Conft  rence  Report,  as  well  as  our 
longs  anding  policies,  the  data  must  be 
"relia ble"  and  "validated."  The  July  31, 
1998  inal  rule  reflects  the  major  factors 
that  V  re  consider  in  evaluating  whether 
data  are  feasible,  reliable,  and  validated, 
but  ws  believe  it  might  be  useful  to 
discu  is  these  issues  in  greater  detail. 

2.  Thd  DRG  Reclassification  and 
Recal  bration  Process 

hi  c  rder  to  understand  whether  it  is 
feasibue  to  use  non-MedPAR  data,  and 
wheU^er  the  data  are  reliable  and 
validated,  it  is  critical  to  understand  the 
DRG  lecahbration  and  reclassiBcation 
process.  As  described  earlier,  one  of  the 
first  sieps  in  the  annual  DRG 
recalibration  is  that  the  Medicare 
hospijal  inpatient  claims  (in  the 
MedP'AR  file)  from  the  preceding 
Federal  fiscal  year  are  classified  using 
the  DkG  classincation  system  (proposed 
or  final)  for  the  upcoming  year.  Gases 
are  classihed  into  DRGs  based  on  the 
principal  diagnosis,  up  to  eight 
additional  diagnoses,  and  up  to  six 
procedures  performed  during  the  stay, 
as  well  as  age,  sex,  and  discharge  status 
of  thelpatient.  Each  case  is  classified 
into  ohe  and  only  one  DRG. 

As  &ie  term  suggests,  the  relative 
weight  for  each  DRG  reflects  relative 
resou^e  use.  The  recalibration  process 
requii^s  data  that  enable  us  to  compare 
resouijce  use  across  DRGs.  As  explained 
earliet.  as  part  of  the  recalibration 
process,  we  standardize  the  charges 
reflected  on  each  Medicare  claim  to 
removje  the  effects  of  area  wage 
differences,  the  IME  adjustment,  and  the 
DSH  adjustment;  in  order  to  standardize 
charges,  we  need  to  know  which 
hospitial  furnished  the  service.  For  each 
DRG.  y/e  calculate  the  average  of  the 
standardized  charges  for  the  cases 
classiled  to  the  DRG.  To  calculate  DRG 
relative  weights,  we  compare  average 
standardized  charges  across  DRGs. 

hi  evaluating  whether  it  is  appropriate 
to  reclassify  cases  from  one  DRG  to 
another,  we  examine  the  average 
standardized  charges  for  those  cases. 
The  recalibration  process  and  the 
reclassification  process  are  integrally 
relatea;  to  evaluate  whether  cases 
involving  a  certain  procedure  should  be 
reclassified,  we  need  to  have 
information  that  (1)  enables  us  to 
identify  cases  that  involve  the 
procedure  and  cases  that  do  not  involve 


the  procedure,  and  (2)  enables  us  to 
determine  appropriate  DRG  relative 
weights  if  certain  cases  are  reclassified. 

3.  Feasible,  Reliable,  Validated  Data 

As  indicated  earlier,  the  Conference 
Report  reflected  the  conferees'  beUef 
that,  "to  the  extent  feasible,"  HCFA 
should  consider  "reliable,  validated 
data"  in  recaUbrating  and  reclassifying 
DRGs.  The  concepts  of  reliability  and 
validation  are  closely  related,  hi  order 
for  us  to  use  non-MedPAR  data,  the 
non-MedPAR  data  must  be  reliable  in 
and  of  itself  in  that  the  data  must  be 
independently  validated.  When  an 
entity  submits  non-MedPAR  data,  we 
must  be  able  to  independently  review 
the  medical  records  and  verify  that  a 
particular  procedure  was  performed  for 
each  of  the  cases  that  purportedly 
involved  the  procedure.  This 
verification  requires  the  identification  of 
a  particular  Medicare  beneficiary  and 
the  hospital  where  the  beneficiary  was 
treated,  as  well  as  the  dates  involved. 
Although  it  is  unlikely  that  we  would 
review  100  percent  of  thousands  of 
cases  submitted  for  review,  at  a 
minimum,  we  must  be  able  to  validate 
data  through  a  random  sampling 
methodology.  We  must  also  be  able  to 
verify  the  charges  that  are  reflected  in 
the  data. 

Independent  validation  is  particularly 
critical  in  part  because  the  non-MedPAR 
data  might  be  submitted  by  (or  on  behalf 
of)  entities  that  have  a  financial  interest 
in  obtaining  a  new  DRG  assignment  and 
in  obtaining  the  highest  possible  DRG 
relative  weight.  If  we  receive  non- 
MedPAR  data  that  purport  to  reflect 
cases  involving  a  certain  procedure  and 
a  certain  level  of  charges,  we  must  have 
some  way  to  verify  the  data. 

Even  if  non-MedPAR  data  are  reliable 
and  verifiable,  that  does  not  mean  it  is 
necessarily  "feasible"  to  use  the  data  for 
purposes  of  recalibration  and 
reclassification.  In  order  to  be  feasible 
for  these  purposes,  the  non-MedPAR 
data  must  enable  us  to  appropriately 
measure  relative  resource  use  across 
DRGs.  It  is  critical  that  cases  are 
classified  into  one  and  only  one  DRG  in 
the  recalibration  process,  and  that  we 
have  information  that  enables  us  to 
standardize  charges  for  each  case  and 
determine  appropriate  DRG  relative 
weights.  Moreover,  the  data  must  reflect 
a  complete  set  of  cases  or,  at  a 
minimum,  a  representative  sample  of 
hospitals  and  claims. 

It  cases  are  classified  into  more  than 
one  DRG  (or  into  the  incorrect  DRG)  in 
the  recalibration  process,  or  if  the  non- 
MedPAR  data  reflect  an 
unrepresentative  sample  of  cases,  the 
measure  of  relative  resource  would  be 


distorted.  For  example,  cases  of 
percutaneous  transluminal  coronary 
angioplasty  (PTCA)  treated  with  GPIIb/ 
ma  platelet  inhibitors  (procedure  code 
99.20)  are  currently  classified  to  DRG 
112.  The  drug  manufacturer  has 
provided  us  with  information  on  the 
average  charges  for  a  sample  of  cases 
that  purportedly  involve  PTCA,  for  the 
purpose  of  evaluating  whether  these 
cases  should  be  moved  to  the  higher- 
weighted  DRG  116.  However,  without 
adequate  identification  of  the  cases  to 
allow  us  to  specifically  identify  all  of 
the  cases  treated  with  platelet 
inhibitors,  the  relative  weight  for  DRG 
112  would  reflect  the  costs  of  platelet 
inhibitor  cases.  This  distortion  would 
result  in  excessive  payments  under  DRG 
112,  and  thus  undermine  the  integrity  of 
the  recalibration  process. 

Therefore,  in  order  for  the  use  of  non- 
MedPAR  data  to  be  feasible,  generally 
we  must  be  able  to  accurately  and 
completely  identify  all  of  the  cases  to  be 
reclassified  frtjm  one  DRG  to  another.  At 
a  minimum,  we  must  have  some 
mechanism  for  ensuring  that  DRG 
weights  are  not  inappropriately  inflated 
(or  deflated)  to  the  extent  that  a  DRG 
weight  reflects  cases  that  would  be 
reclassified  to  a  different  DRG. 

In  short,  then,  for  use  of  non-MedPAR 
data  to  be  feasible  for  purposes  of  DRG 
recaUbration  and  reclassification,  the 
data  must,  among  other  things  (1)  be 
independently  verifiable,  (2)  reflect  a 
complete  set  of  cases  (or  a 
representative  sample  of  cases),  and  (3) 
enable  us  to  calculate  appropriate  DRG 
relative  weights  and  ensure  that  cases 
are  classified  to  the  "correct"  DRG,  and 
to  one  DRG  only,  in  the  recalibration 
process. 

Applying  this  analysis,  the  non- 
MEDPAR  data  we  have  received  with 
respect  to  platelet  inhibitors  are 
unreliable  and  its  use  is  not  feasible. 
The  health  information  company,  on 
behalf  of  the  pharmaceutical  company, 
has  provided  us  with  a  sample  of  cases 
that  purported  to  reflect  platelet 
inhibitors,  and  also  purported  to  reflect 
the  standardized  charges  for  those  cases, 
but  the  company  has  failed  to  provide 
us  with  information  that  would  enable 
us  to  verify  that  the  cases  actually 
involved  platelet  inhibitors  or  verify  the 
level  of  charges. 

Moreover,  the  data  are  not  useful  for 
purposes  of  measuring  relative  resource 
use.  We  have  not  received  sufficient 
information  to  verify  whether  the 
hospitals  are  representative  of  all 
hospitals  in  the  country  and  whether 
the  non-MedPAR  data  reflects  a 
representative  sample  of  all  cases 
involving  platelet  inhibitors.  Also,  we 
have  not  received  sufficient  information 
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to  use  the  non-MedPAR  data  to 
calculate  appropriate  DRG  relative 
weights. 

4.  Submission  of  Data 

Finally,  in  order  for  use  of  non- 
MEDPAR  data  to  be  feasible,  we  must 
have  sufficient  time  to  evaluate  and  test 
the  data.  The  time  necessary  to  do  so 
depends  upon  the  nature  and  quality  of 
the  data  submitted.  Generally,  however, 
a  signific£mt  sample  of  the  data  should 
be  submitted  by  August  1 , 
approximately  8  months  prior  to  the 
publication  of  the  proposed  rule,  so  that 
we  can  test  the  data  and  make  a 
preliminary  assessment  as  to  the 
feasibility  of  its  use.  Subsequently,  a 
complete  database  should  be  submitted 
no  later  than  December  1  for 
consideration  in  conjunction  with  the 
next  year's  proposed  rule. 

5.  How  the  Prospective  Payment  System 
Ensures  Access  to  New  Technologies 

As  noted  at  the  outset  of  this 
discussion,  the  Conference  Report  that 
accompanied  the  BBA  indicated  that  we 
should  consider  non-MEDPAR  data,  to 
the  extent  feasible,  "in  order  to  ensure 
that  Medicare  beneficiaries  have  access 
to  innovative  new  drug  therapies."  (H. 
R.  Conf.  Rep.  No.  105-217  at  734  (1997)) 
There  seems  to  be  a  concern  that,  if  a 
new  technology  is  introduced,  and  if  the 
new  technology  is  costly,  then  Medicare 
would  not  make  adequate  payment  if 
the  new  technology  is  not  immediately 
placed  in  a  new  DRG.  This  concern  is 
unfounded.  As  explained  below,  the 
Medicare  hospital  inpatient  prospective 
payment  does  ensure  access  to  new  drug 
therapies,  and  new  technologies  in 
general. 

First,  to  the  extent  a  case  involving  a 
new  technology  is  extremely  costly 
relative  to  the  cases  reflected  in  the  DRG 
relative  weight,  the  hospital  might 
qualify  for  outlier  payments,  additional 
payments  over  and  above  the  standard 
PPS  payment. 

Second,  Medicare  promotes  access  to 
new  technologies  by  making  payments 
under  the  propsective  payment  system 
that  are  designed  to  ensure  that 
Medicare  payments  for  a  hospital's 
cases  as  a  whole  are  adequate.  We 
establish  DRGs  based  on  factors  such  as 
clinical  coherence  and  resource 
utilization.  Each  diagnosis-related  group 
encompasses  a  variety  of  cases, 
reflecting  a  range  of  services  and  a  range 
of  resources.  Generally,  then,  each  DRG 
reflects  some  higher  cost  cases  and  some 
lower  cost  cases. 

For  some  cases,  the  hospital's  costs 
might  be  higher  than  the  payment  imder 
the  propsective  payment  system;  this 
does  not  mean  that  the  DRG 


classifications  are  "inappropriate."  For 
other  cases,  the  hospital's  costs  will  be 
lower  than  the  payment  under  the 
prospective  payment  system.  We  believe 
that  Medicare  makes  appropriate 
payments  for  a  hospital's  cases  as  a 
whole. 

Each  year  we  examine  the  best  data 
available  to  assess  whether  DRG 
changes  are  appropriate  and  to 
recalibrate  DRG  relative  weights.  As  we 
have  indicated  on  numerous  occasions, 
it  usually  takes  2  years  fi-om  the  time  a 
procedure  is  assigned  a  code  to  collect 
the  appropriate  MedPAR  data  and  then 
make  an  assessment  as  to  whether  a 
DRG  change  is  appropriate.  This 
timetable  applies  to  reclassifications 
that  would  lead  to  decreased  payment 
as  well  as  those  that  would  increase 
payment.  In  fact,  the  introduction  of 
new  technologies  itself  might  lead  to 
either  higher  than  average  costs  or  lower 
costs. 

Our  ability  to  evaluate  and  implement 
potential  DRG  changes  depends  on  the 
availability  of  validated,  representative 
data.  We  believe  that  our  policies  ensure 
access  to  new  technologies  and  are 
critical  to  the  integrity  of  the 
recalibration  process.  As  explained 
above,  we  remain  open  to  using  non- 
MedPAR  data  if  the  data  are  reliable  and 
validated  and  enable  us  to  appropriately 
measure  relative  resource  use. 

m.  Proposed  Changes  to  the  Hospital 
Wage  Index 

A.  Background 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  must  adjust  the 
standardized  amounts  "for  area 
differences  in  hospital  wage  levels  by  a 
factor  (established  by  the  Secretary) 
reflecting  the  relative  hospital  wage 
level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level."  In 
accordance  with  the  broad  discretion 
conferred  under  the  Act,  we  currently 
define  hospital  labor  market  areas  based 
on  the  definitions  of  Metropolitan 
Statistical  Areas  (MSAs),  Primary  MSAs 
(PMSAs),  and  New  England  County 
Metropolitan  Areas  (NECMAs)  issued  by 
the  Office  of  Management  and  Budget 
(0MB).  OMB  also  designates 
Consolidated  MSAs  (CMSAs).  A  CMSA 
is  a  metropolitan  area  with  a  population 
of  one  million  or  more,  comprised  of 
two  or  more  PMSAs  (identified  by  their 
separate  economic  and  social  character). 
For  purposes  of  the  hospital  wage  index, 
we  use  the  PMSAs  rather  than  CMSAs 
since  they  allow  a  more  precise 
breakdowm  of  labor  costs.  If  a 


metropolitan  area  is  not  designated  as 
part  of  a  PMSA,  we  use  the  applicable 
MSA.  Rural  areas  are  areas  outside  a 
designated  MSA,  PMSA,  or  NECMA. 

We  note  that  effective  April  1, 1990, 
the  term  Metropolitan  Area  (MA) 
replaced  the  term  Metropolitan 
Statistical  Area  (MSA)  (which  had  been 
used  since  June  30, 1983)  to  describe  the 
set  of  metropolitan  areas  comprised  of 
MSAs,  PMSAs,  and  CMSAs.  The 
terminology  was  changed  by  OMB  in 
the  March  30, 1990  Federal  Register  to 
distinguish  between  the  individual 
metropolitan  areas  known  as  MSAs  and 
the  set  of  all  metropolitan  areas  (MSAs, 
PMSAs,  and  CMSAs)  (55  FR  12154).  For 
purposes  of  the  prospective  payment 
system,  we  will  continue  to  refer  to 
these  areas  as  MSAs. 

Beginning  October  1,  1993,  section 
1886(d)(3)(E)  of  the  Act  requires  that  we 
update  the  wage  index  annually. 
Furthermore,  this  section  provides  that 
the  Secretary  base  the  update  on  a 
survey  of  wages  and  wage-related  costs 
of  short-term,  acute  care  hospitals.  The 
survey  should  measure,  to  the  extent 
feasible,  the  earnings  and  paid  hours  of 
employment  by  occupational  category, 
and  must  exclude  the  wages  and  wage- 
related  costs  incurred  in  furnishing 
skilled  nursing  services.  As  discussed 
below  in  section  in.F  of  this  preamble, 
we  also  take  into  account  the  geographic 
reclassification  of  hospitals  in 
accordance  with  sections  1886(d)(8)(B) 
and  1886(d)(10)  of  the  Act  when 
calculating  the  wage  index. 

B.  FY  2000  Wage  Index  Update 

The  proposed  FY  2000  wage  index 
values  in  section  VI  of  the  Addendum 
to  this  proposed  rule  (effective  for 
hospital  discharges  occurring  on  or  after 
October  1, 1999  and  before  October  1, 
2000)  are  based  on  the  data  collected 
fi-om  the  Medicare  cost  reports 
submitted  by  hospitals  for  cost  reporting 
periods  beginning  in  FY  1996  (the  FY 
1999  wage  index  was  based  on  FY  1995 
wage  data). 

We  note  that  the  FY  1999  wage  index 
published  in  the  July  31, 1998  final  rule 
was  further  revised  on  February  25, 
1999  (64  FR  9378)  to  reflect  approved 
revisions  to  the  hospital  wage  data  used 
to  compute  the  wage  index.  In  that  final 
rule,  we  implemented  revised  wage 
index  values,  geographic  adjustment 
factors,  operating  standardized  amounts, 
and  capital  Federal  rates  for  hospitals 
subject  to  the  inpatient  hospital 
prospective  payment  system.  These 
changes  are  effective  for  discharges 
occurring  on  or  after  March  1,  1999. 

The  proposed  FY  2000  wage  ind«x 
includes  the  following  categories  of  data 
associated  with  costs  paid  under  the 
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hospital  inpatient  prospective  payment 
system  (as  well  as  outpatient  costs), 
which  were  also  included  in  the  FY 
1999  wage  index: 

•  Sjelaries  and  hours  from  short-teim, 
acutelcare  hospitals. 

"|ome  office  costs  and  hours, 
ertain  contract  labor  costs  and 

ho   ; 

•  Wage-related  costs. 
Consistent  with  the  wage  index 

meth(idology  for  FY  1999.  the  proposed 
wage  index  for  FY  2000  also  continues 
to  exclude  the  direct  and  overhead 
salaries  and  hours  for  services  not  paid 
through  the  inpatient  prospective       * 
paymint  system  such  as  skilled  nursing 
facility  services,  home  health  services, 
or  other  subprovider  components  that 
are  not  subject  to  the  prospective 
payment  system.  ^ 

We  Calculate  a  separate  Puerto  Rico- 
speciflc  wage  index  and  apply  it  to  the 
Puerto  Rico  standardized  amount.  (See 
62  FR  B5984  and  46041.)  This  wage 
index  |s  based  solely  on  Puerto  Rico's 
data.  Finally,  section  4410  of  the  BBA 
provides  that,  for  discharges  on  or  after 
October  1,  1997,  the  area  wage  index 
applic)  ible  to  any  hospital  that  is  not 
locateq  in  a  rural  area  may  not  be  less 
than  the  area  wage  index  applicable  to 
hospitals  located  in  rural  areas  in  that 
State. 

C.  FY  iOOO  Wage  Index  Proposals 

In  th^  July  31, 1998  final  rule,  we 
reiterated  our  position  that,  to  the 
greatest  degree  possible,  the  hospital 
wage  iidex  should  reflect  the  wage 
costs  aisociated  with  the  areas  of  the 
hospital  included  under  the  hospital 
inpatient  prospective  payment  system 
(63  FR  k0970).  That  final  rule  contained 
pd  discussion  concerning  the 
Bated  to  teaching  physicians, 
is.  and  CRNAs,  all  of  which  are 
j  Medicare  separately  from  the 
prospective  payment  system.  For 
reasons!  outlined  in  detail  in  that  final 
rule,  wa  decided  not  to  remove  those 
costs  frim  the  calculation  of  the  FY 
1999  wige  index,  but  to  review  updated 
data  anc  consider  removing  them  in 
develomng  the  FY  2000  wage  index. 
In  reajonse  to  concerns  within  the 
hospital  industry  related  to  the  removal 
of  theselcosts  from  the  wage  index 
calculation,  the  American  Hospital 
Association  (AHA)  convened  a 
workgrqup  to  develop  a  consensus 
recommiendation.  The  workgroup, 
which  (insisted  of  representatives  from 
national  and  state  hospital  associations, 
recommended  that  costs  related  to 
teaching  physicians,  residents,  and 
CRNAs  should  be  phased  out  of  the 
wage  index  calculation  over  a  5-year 
period.  As  discussed  in  more  detail 
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below,  based  upon  our  analysis  of 
hospitals'  FY  1996  wage  data,  and 
consistent  with  the  AHA  workgroup's 
recommendation,  we  are  proposing  to 
phase  out  these  costs  from  the 
calculation  of  the  wage  index  over  a  5- 
year  period.  The  proposed  FY  2000 
wage  index  is  based  on  a  blend  of  80 
percent  of  an  average  hourly  wage 
including  these  costs,  and  20  percent  of 
an  average  hourly  wage  excluding  these 
costs. 

1.  Teaching  Physician  Costs 

Before  FY  1999.  we  included  direct 
physician  Part  A  costs  and  excluded 
contract  physician  Part  A  costs  from  the 
wage  index  calculation.  Since  some 
States  prohibit  hospitals  from  directly 
employing  physicians,  hospitals  in 
these  States  were  unable  to  include 
physician  Part  A  costs  because  they 
were  incurred  under  contract  rather    . 
than  directly.  Therefore,  for  cost 
reporting  periods  beginning  in  1995,  we 
began  separately  collecting  physician 
Part  A  costs  (both  direct  and  contract) 
so  we  could  evaluate  how  to  best  handle 
these  costs  in  the  wage  index 
calculation.  Based  on  our  analysis  of  the 
1995  wage  data,  we  decided  to  include 
the  contract  physician  salaries  in  the 
wage  index  beginning  with  FY  1999. 

In  the  July  31,  1998  final  rule,  in 
response  to  comments  regarding  the 
inclusion  in  physician  Part  A  costs  of 
teaching  physician  costs  for  which 
teaching  hospitals  are  already 
compensated  through  the  Medicare 
GME  payment,  we  stated  that  we  would 
collect  teaching  physician  data  "as 
expeditiously  as  possible  in  order  to 
analyze  whether  it  is  feasible  to  separate 
teaching  physician  costs  from  other 
physician  Part  A  costs"  (63  FR  40968). 
Excluding  teaching  physician  costs  from 
the  wage  index  calculation  is  consistent 
with  our  general  policy  to  exclude  from' 
that  calculation  those  costs  that  are  paid 
separately  from  the  prospective 
payment  system. 

Because  the  FY  1996  cost  reports  did 
not  identify  teaching  physician  salaries 
and  hours  separately  from  physician 
Part  A  costs,  we  instructed  our  fiscal 
intermediaries  to  collect,  through  a 
survey,  teaching  physician  costs  and 
hours  from  the  teaching  hospitals  they 
service.  Specifically,  we  requested 
collection  of  data  on  the  costs  and  hours 
related  to  teaching  physicians  that  were 
included  in  Line  4  (salaried),  Line  10 
(contracted).  Line  12  (home  office  and 
related  organizations),  and  Line  18 
(wage-related  costs)  of  the  Worksheet  S- 
3,  Part  II.  In  our  instructions 
accompanying  the  survey,  we  indicated 
that  these  teaching- related  costs  are 
those  payable  under  the  per  resident 


amounts  (§  413.86)  and  reported  on 
Worksheet  A,  Line  23  of  the  hospital's 
cost  report. 

The  survey  data  collected  as  of  the 
last  week  of  January  1999  are  included 
in  the  preliminary  public  use  file  made 
available  on  the  Internet  on  February  5, 
1999.  At  that  time,  we  had  received 
completed  surveys  for  over  one-half  of 
teaching  hospitals  reporting  physician 
Part  A  costs  on  their  Worksheet  S-3, 
Part  n  (372  out  of  700).  In  early 
February  1999,  we  instructed 
intermediaries  to  review  the  survey  data 
for  consistency  with  the  Supplemental 
Worksheet  A-8-2  of  the  hospitals'  cost 
reports.  Supplemental  Worksheet  A-8- 
2  is  used  to  apply  the  reasonable 
compensation  equivalency  limits  to  the 
costs  of  provider-based  physicians, 
itemizing  these  costs  by  the 
corresponding  line  number  on 
Worksheet  A. 

When  we  notified  the  fiscal 
intermediaries  (and  the  fiscal 
intermediaries  notified  the  hospitals)  of 
the  availability  to  review  the  survey 
data  on  the  Internet,  we  also  established 
deadlines  of  March  5, 1999  for  hospitals 
to  request  changes  to  the  teaching 
survey  data,  and  April  5, 1999.  for  the 
fiscal  intermediaries  to  submit  the  data 
to  HCRIS.  The  additional  data  collected 
from  the  hospitals  through  the  fiscal 
intermediaries  by  April  5  will  be 
included  in  the  final  wage  data  file 
released  in  May  1999. 

Due  to  the  extraordinary  effort  needed 
to  collect  these  data  and  the  importance 
of  accurately  removing  teaching 
physician  costs,  we  will  consider 
requests  from  a  hospital  to  revise  its 
teaching  survey  data  as  reflected  on  the 
final  wage  data  file  released  in  May 
1999.  (We  are  not  extending  the 
deadline  for  requests  for  revisions  to 
cost  report  data.)  Requests  must  be 
received  by  HCFA  and  the  hospital's 
fiscal  intermediary  no  later  than  Jime  7, 
1999,  and  must  include  all  necessary 
supporting  documentation.  As 
described  above,  these  data  were  not     '* 
originally  collected  on  the  FY  1996  cost 
report.  The  deadlines  established  under 
our  annual  process  for  editing  and 
verifying  the  wage  data  reflect  the  fact 
that  hospitals  prepare  and  submit  their 
cost  reports  at  least  1  year,  and  generally 
more  than  1  year,  before  the  deadline  for 
requesting  changes.  Because  the 
timeframe  in  which  the  survey  data 
were  collected  was  considerably  shorter, 
we  have  extended  the  deadline  for 
revising  those  data. 

Since  we  published  the  July  31, 1998 
final  rule,  we  have  received  a 
recommendation  from  the  hospital 
industry  concerning  the  methodology 
that  could  be  used  to  exclude  physician 
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teaching-related  costs  from  the  wage 
index.  The  industry  recommended  that 
we  implement  a  5-year  phase-out  of  all 
physician  Part  A  wage  costs  that  are 
teaching-related,  as  well  as  all  resident 
and  Part  A  CRNA  costs.  In  FY  2000,  the 
first  year  of  the  phase-out,  the 
applicable  wage  index  would  be  based 
on  a  blend  of  80  percent  of  the  current 
policy,  which  would  include  all 
physician  Part  A  costs,  and  20  percent 
of  the  new  policy,  which  would  exclude 
teaching  physician  Part  A,  resident,  and 
CRNA  costs.  The  percentages  would  be 
adjusted  20  percent  each  year  until  FY 
2004,  when  all  teaching  physician, 
resident,  and  CRNA  costs  would  be 
eliminated  h-om  the  wage  index 
calculation. 

The  workgroup  also  recommended 
that  if  the  teaching  data  collected  by  the 
intermediaries  are  not  accurate  or 
reliable,  HCFA  would  include  only  20 
percent  of  reported  physician  Part  A 
costs  in  the  calculation,  based  on  the 
assumption  that  80  percent  of  total 
physician  Part  A  costs  are  related  to 
teaching  physicians. 

We  appreciate  the  industry's 
willingness  to  work  with  us  on  this 
issue  and  recommend  a  reasonable  and 
practical  solution.  In  developing  our 
proposed  FY  2000  wage  index,  we  have 
adopted  most  of  the  components  of  this 
recommendation. 

In  developing  the  proposed  FY  2000 
wage  index,  we  calculated  the  teaching 
costs  to  be  removed  from  the  wage 
index  as  follow.  If  we  had  complete 
survey  data  for  a  hospital,  that  amount 
was  subtracted  from  the  amount 
reported  on  the  Worksheet  S-3  for 
physician  Part  A  costs.  However,  relying 
solely  on  the  survey  data  would  have 
resulted  in  the  removal  of  no  teaching 
physician  costs  for  many  hospitals. 

As  noted  above,  the  hospital  industry 
recommended  that  if  HCFA  believes  the 
survey  data  are  not  reliable  or  accurate, 
it  should  remove  80  percent  of  the  total 
physician  Part  A  costs  and  hours. 
Although  we  considered  this  option,  we 
believe  that  removing  80  percent  of  the 
total  physician  Part  A  costs  and  hours 
across  the  board  would  not  recognize 
the  variations  among  hospitals  in  terms 
of  the  percentage  of  their  physician  Part 
A  costs  consisting  of  teaching  physician 
costs.  Of  the  hospitals  for  which  we 
have  survey  data,  teaching  physician 
costs,  as  reflected  on  the  survey,  amoimt 
to,  on  average,  approximately  68 
percent.  If  we  adopted  the 
recommended  methodology,  we  would 
not  only  negate  the  efforts  of  those 
hospitals  and  their  fiscal  intermediaries 
that  did  complete  the  teaching 
physician  survey,  we  would  also 
actually  penalize  hospitals  that 


cooperated  in  completing  the  survey  by 
removing  an  amount  in  excess  of  actual 
teaching  physician  Part  A  costs  they 
reported. 

Therefore,  under  our  proposal,  for  any 
hospital  that  completed  the  survey,  we 
removed  from  the  wage  data  the 
physician  Part  A  teaching  costs  and 
hours  reported  on  the  survey  form. 
These  data  had  been  verified  by  the 
fiscal  intermediary  before  submission  to 
HCFA.  If  we  did  not  have  survey  data 
for  a  teaching  hospital  as  of  February  22, 
1999,  we  removed  80  percent  of  the 
hospital's  reported  total  physician  Part 
A  costs  and  hours  for  the  proposed  wage 
index.  Based  upon  our  communications 
with  fiscal  intermediaries,  we  believe 
we  will  have  a  substantially  higher 
response  rate  for  the  survey  data  by  the 
time  we  calculate  the  final  FY  2000 
wage  index  values.  As  discussed  above, 
we  have  instructed  the  fiscal 
intermediaries  to  undertake  a  further 
attempt  to  collect  these  data  for  those 
hospitals  that  initially  did  not  report 
survey  data.  We  believe  that  since  the 
average  percentage  of  teaching  costs 
compared  to  total  physician  Part  A  costs 
is  less  than  80  percent,  it  would  be  an 
advantage  to  a  hospital  to  complete  the 
survey. 

Although  removing  80  percent  from 
the  amount  reported  on  the  Worksheet 
S-3  for  physician  Part  A  costs  allows  an 
estimate  of  teaching  physician  costs  to 
be  removed  in  the  majority  of  cases  in 
which  survey  data  are  not  available, 
there  are  instances  in  which  a  teaching 
hospital  did  not  report  either  survey 
data  or  any  physician  Part  A  costs  on  its 
Worksheet  S-3.  We  have  identified  72 
such  teaching  hospitals  in  our  database. 
For  jpurposes  of  calculating  the 
proposed  FY  2000  wage  index  for  these 
72  hospitals,  we  subtracted  the  costs 
reported  on  Line  23  of  the  Worksheet  A, 
Column  1  (Resident  and  Other  Program 
Costs)  from  Line  1  of  the  Worksheet  S- 
3.  These  costs  (from  Line  23,  Colimin  1 
of  Worksheet  A)  are  included  in  Line  1 
of  the  Worksheet  S-3,  which  is  the  sum 
of  Column  1,  Worksheet  A.  They  also 
represent  costs  for  which  the  hospital  is 
paid  through  the  per  resident  amount 
under  the  direct  GME  payment. 
Therefore,  we  believe  it  is  appropriate  to 
remove  these  costs  from  the  wage  index 
calculation  in  situations  in  which 
hospitals  have  failed  to  otherwise 
identify  their  teaching  physician  costs. 
To  determine  the  hours  to  be  removed, 
we  divided  the  costs  reported  on  Line 
23  of  the  Worksheet  A.  Column  1  by  the 
national  average  hourly  wage  for 
physician  Part  A  costs  based  upon  Line 
4  of  the  Worksheet  S-3  (the  national 
average  hourly  wage  is  $54.48).  We  have 
indicated  these  72  hospitals  by  an 


asterisk  in  Table  3C  of  this  proposed 
rule. 

We  invite  comments  as  to  whether  the 
proposed  method  we  have  used  to 
remove  teaching-related  costs  based  on 
the  amount  included  in  Line  23, 
Column  1  of  Worksheet  A  would  be  an 
appropriate  method  for  removing  GME 
costs  in  the  future  (and  perhaps  other 
excluded  area  costs  as  well).  We  are 
especially  concerned  that  the  earUest 
cost  report  on  which  we  will  be  able  to 
make  the  necessary  changes  to  capture 
the  separate  reporting  of  teaching 
physician  Part  A  costs  would  be  cost 
reports  that  would  be  submitted  for  cost 
reporting  periods  beginning  during  FY 
1998.  Therefore,  we  are  considering  the 
potential  for  subtracting  the  costs  in 
Lines  20,  22,  and  23  of  Worksheet  A 
from  Line  1  of  Worksheet  S-3,  Part  11, 
in  calculating  the  FY  2001  wage  index. 
The  current  Worksheet  S-3  is  not 
designed  to  net  out  of  Line  1  costs  that 
are  otherwise  included  in  Column  1  of 
Worksheet  A,  but  it  would  be  possible 
to  use  data  from  the  Worksheet  A  in  a 
manner  similar  to  that  described  above. 

2.  Resident  and  CRNA  Part  A  Costs 

The  wage  index  presently  includes 
salaries  and  wage-related  costs  for 
residents  in  approved  medical 
education  programs  and  for  CRNAs 
employed  by  hospitals  under  the  rural 
pass-through  provision  (§  412.113(c)). 
Because  Medicare  pays  for  these  costs 
outside  the  prospective  payment 
system,  removing  these  costs  from  the 
wage  index  calculation  would  be 
consistent  with  our  general  policy  to 
exclude  costs  that  are  not  paid  through 
the  prospective  payment  system. 
However,  because  these  costs  were  not 
separately  identifiable  before  the  FY 
1995  wage  data,  we  could  not  remove 
them. 

We  began  collecting  the  resident  and 
CRNA  wage  data  separately  on  the  FY 
1995  cost  report.  However,  there  were 
data  reporting  problems  associated  with 
these  costs.  For  example,  the  original  FY 
1995  cost  report  instructions  for 
reporting  resident  costs  on  Line  6  of 
Worksheet  S-3,  Part  III,  erroneously 
included  teaching  physician  salaries 
and  other  teaching  program  costs.  Also, 
the  FY  1995  Worksheet  S-3  did  not 
provide  for  separate  reporting  of  CRNA 
wage-related  costs.  These  problems 
were  corrected  in  the  reporting 
instructions  for  the  FY  1996  cost  report, 
and  we  are  now  proposing  to  remove 
CRNA  and  resident  costs  over  a  5-year 
period. 

3.  Transition  Period 

The  proposed  FY  2000  wage  index  is 
based  on  a  blend  of  80  percent  of 
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hospitals'  average  hourly  wages  without 
removi  ig  the  costs  and  hours  associated 
with  teiching  physician  Part  A, 
residents,  and  CRNAs,  and  20  percent  of 
the  ave-age  hourly  wage  after  removing 
these  c(  )sts  and  hours  from  the  wage 
index  calculation.  This  methodology  is 
consistent  with  the  recommendation  of 
the  ind  istry  workgroup  for  a  5-year 
phase-c  ut  of  these  costs.  The  transition 
method  ology  is  discussed  in  detail  in 
section  III.E  of  this  preamble. 

D.  Verij  ication  of  Wage  Data  From  the 
Medica  v  Cost  Report 

The  c  ata  for  the  proposed  FY  2000 
wage  index  were  obtained  from 
Worksh(eet  S-3,  Parts  U  and  III  of  the  FY 
1996  Medicare  cost  reports.  The  data 
file  used  to  construct  the  proposed  wage 
index  includes  FY  1996  data  submitted 
to  the  h  ealth  Care  Provider  Cost  Report 
Information  System  (HCRIS)  as  of  early 
February  1999.  As  in  past  years,  we 
performed  an  intensive  review  of  the 
wage  dsta,  mostly  through  the  use  of 
edits  designed  to  identify  aberrant  data. 

From  mid-January  to  mid-February 
1999,  we  asked  our  Hscal  intermediaries 
to  revis(!  or  verify  data  elements  that 
resulted  in  specific  edit  failures.  Some 
unresol  red  data  elements  are  included 
in  the  cllculation  of  the  proposed  FY 
2000  wage  index  pending  their 
resolution  before  calculation  of  the  final 
FY  200Q  wage  index.  We  have 
instruct^  the  intermediaries  to 
complel(e  their  verification  of 
questionable  data  elements  and  to 
transmij  any  changes  to  the  wage  data 
(througli  HCRIS)  no  later  than  April  5, 
1999.  VVe  expect  that  all  unresolved  data 
elemen^  will  be  resolved  by  that  date. 
The  revised  data  will  be  reflected  in  the 
final  rule. 

Also.  Bs  part  of  our  editing  process, 
we  removed  data  for  eight  hospitals  that 
failed  eqits.  For  four  of  these  hospitals, 
we  wer^  unable  to  obtain  sufficient 
documeitation  to  verify  or  revise  the 
data  because  the  hospitals  are  no  longer 
participating  in  the  Medicare  program 
or  are  ini  bankruptcy  status.  Two 
hospitals  had  negative  average  hourly 
wages  after  allocating  overhead  to  their 
excluded  areas,  and  were  therefore 
removeq  from  the  calculation.  The  data 
from  tha  remaining  two  hospitals  were 
removed  because  inclusion  of  their  data 
would  have  significantly  distorted  the 
wage  in^ex  values.  The  data  for  these 
hospital^  will  be  included  in  the  final 
wage  iniex  if  we  receive  corrected  data 
that  pasf  our  edits.  As  a  result,  the 
proposed  FY  2000  wage  index  is 
calculated  based  on  FY  1996  wage  data 
for  5,03!  hospitals. 


E.  Computation  of  the  Wage  Index 

The  method  used  to  compute  the 
proposed  FY  2000  wage  index  is  as 
follows: 

Step  1 — As  noted  above,  we  are 
proposing  to  base  the  FY  2000  wage 
index  on  wage  data  reported  on  the  FY 
1996  Medicare  cost  reports.  We  gathered 
data  from  each  of  the  non-Federal, 
short-term,  acute  care  hospitals  for 
which  data  were  reported  on  the 
Worksheet  S-3,  Parts  II  and  III  of  the 
Medicare  cost  report  for  the  hospital's 
cost  reporting  period  beginning  on  or 
after  October  1, 1995  and  before  October 
1,  1996.  In  addition,  we  included  data 
from  a  few  hospitals  that  had  cost 
reporting  periods  beginning  in 
September  1995  and  reported  a  cost 
reporting  period  exceeding  52  weeks. 
These  data  were  included  because  no 
other  data  from  these  hospitals  would 
be  available  for  the  cost  reporting  period 
described  above,  and  because  particular 
labor  market  areas  might  be  affected  due 
to  the  omission  of  these  hospitals. 
However,  we  generally  describe  these 
wage  data  as  FY  1996  data. 

Step  2 — Salaries — The  method  used  to 
compute  a  hospital's  average  hourly 
wage  is  a  blend  of  80  percent  of  the 
hospital's  average  hourly  wage 
including  all  teaching  physician  Part  A, 
resident,  and  CRNA  costs,  and  20 
percent  of  the  hospital's  average  hourly 
wage  after  eliminating  all  teaching 
physician,  resident,  and  CRNA  costs. 

In  calculating  a  hospital's  average 
salaries  plus  wage-related  costs, 
including  all  teaching  physician  Part  A, 
resident,  and  CRNA  costs,  we  subtracted 
from  Line  1  (total  salaries)  the  Part  B 
salaries  reported  on  Lines  3  and  5,  home 
office  salaries  reported  on  Line  7,  and 
excluded  salaries  reported  on  Lines  8 
and  8.01  (that  is,  direct  salaries 
attributable  to  skilled  nursing  facility 
services,  home  health  services,  and 
other  subprovider  components  not 
subject  to  the  prospective  payment 
system).  We  also  subtracted  from  Line  1 
the  salaries  for  which  no  hours  were 
reported  on  Lines  2,  4,  and  6.  To 
determine  total  salaries  plus  wage- 
related  costs,  we  added  to  the  net 
hospital  salaries  the  costs  of  contract 
labor  for  direct  patient  care,  certain  top 
management,  and  physician  Part  A 
services  (Lines  9  and  10),  home  office 
salaries  and  wage-related  costs  reported 
by  the  hospital  on  Lines  11  and  12,  and 
nonexcluded  area  wage-related  costs 
(Lines  13, 14, 16, 18,  and  20).  We  note 
that  contract  labor  and  home  office 
salaries  for  which  no  corresponding 
hours  are  reported  were  not  included. 

We  then  calculated  a  hospital's 
salaries  plus  wage-related  costs  by 


subtracting  from  total  salaries  the 
salaries  plus  wage-related  costs  for 
teaching  physicians  (see  section  III.C.l 
of  this  preamble  for  a  detail  discussion 
of  this  policy).  Part  A  CRNAs  (Lines  2 
and  16),  and  residents  (Lines  6  and  20). 

Step  3 — Hours — With  the  exception  of 
wage-related  costs,  for  which  there  are 
no  associated  hours,  we  computed  total 
hours  using  the  same  methods  as 
described  for  salaries  in  Step  2. 

Step  4 — For  each  hospitalreporting 
both  total  overhead  salaries  and  total 
overhead  hours  greater  than  zero,  we 
then  allocated  overhead  costs.  First,  we 
determined  the  ratio  of  excluded  area 
hours  (simi  of  Lines  8  and  8.01  of 
Worksheet  S-3,  Part  II)  to  revised  total 
hours  (Line  1  minus  Lines  3,5,  and  7 
of  Worksheet  S-3,  Part  II).  We  then 
computed  the  amounts  of  overhead 
salaries  and  hours  to  be  allocated  to 
excluded  areas  by  multiplying  the  above 
ratio  by  the  total  overhead  salaries  and 
hours  reported  on  Line  13  of  Worksheet 
S-3,  Part  m.  Finally,  we  subtracted  the 
computed  overhead  salaries  and  hours 
associated  with  excluded  areas  from  the 
total  salaries  and  hours  derived  in  Steps 
2  and  3. 

Step  5 — For  each  hospital,  we 
adjusted  the  total  salaries  plus  wage- 
related  costs  to  a  common  period  to 
determine  total  adjusted  salaries  plus 
wage-related  costs.  To  make  the  wage 
adjustment,  we  estimated  the  percentage 
change  in  the  employment  cost  index 
(ECI)  for  compensation  for  each  30-day 
increment  from  October  14, 1995 
through  April  15,  1997  for  private 
industry  hospital  workers  from  the 
Bureau  of  Labor  Statistics' 
Compensation  and  Working  Conditions. 
We  use  the  ECI  because  it  reflects  the 
price  increase  associated  with  total 
compensation  (salaries  plus  fringes) 
rather  than  just  the  increase  in  salaries. 
In  addition,  the  ECI  includes  managers 
as  well  as  other  hospital  workers.  This 
methodology  to  compute  the  monthly 
update  factors  uses  actual  quarterly  ECI 
data  and  assures  that  the  update  factors 
match  the  actual  quarterly  and  annual 
percent  changes.  The  factors  used  to 
adjust  the  hospital's  data  were  based  on 
the  midpoint  of  the  cost  reporting 
period,  as  indicated  below. 

Midpoint  of  Cost  Reporting 
Period 


After 

Before 

Adjustment 
factor 

10/14/95  

11/14/95  

12/14/95  

01/14/96  

02/14/96  

03/14/96  

11/15/95 
12/15«5 
01/15«6 
02/15/96 
03/15/96 
04/15/96 

1.023163 
1.021153 
1.019151 
1.017157 
1.015246 
1.013489 
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Midpoint  of  Cost  Reporting 
Period — Continued 


After 

Before 

Adjustment 
factor 

04/14/96  

05/15/96 

1.011888 

05/14/96  

06/15/96 

1.010428 

06/14/96  

07/15/96 

1.009099 

07/14/96  

08/15/96 

1.007900 

08/14/96  .; 

09/15/96 

1.006788 

09/14/96  

10/15/96 

1.005719 

10/14/96  

11/15/96 

1.004695 

11/14/96  

12/15/96 

1.003653 

12/14/96  

01/15/97 

1.002529 

01/14/97  

02/15/97 

1.001325 

02/14/97  

03/15/97 

1.000000 

03/14/97  

04/15/97 

0.998514 

For  example,  the  midpoint  of  a  cost 
reporting  period  beginning  January  1, 
1996  and  ending  December  31. 1996  is 
June  30, 1996.  An  adjustment  factor  of 
1.009099  would  be  applied  to  the  wages 
of  a  hospital  with  such  a  cost  reporting 
period.  In  addition,  for  the  data  for  any 
cost  reporting  period  that  began  in  FY 
1996  and  covers  a  period  of  less  than 
360  days  or  more  than  370  days,  we 
annualized  the  data  to  reflect  a  1-year 
cost  report.  Annualization  is 
accomplished  by  dividing  the  data  by 
the  number  of  days  in  the  cost  report 
and  then  multiplying  the  results  by  365. 

Step  6 — Each  hospital  was  assigned  to 
its  appropriate  urban  or  rural  labor 
market  area  before  any  reclassifications 
under  sections  1886(d)(8)(B)  or 
1886(d)(10)  of  the  Act.  Within  each 
urban  or  rural  labor  market  area,  we 
added  the  total  adjusted  salaries  plus 
wage-related  costs  obtained  in  Step  5  for 
all  hospitals  in  that  area  to  determine 
the  total  adjusted  salaries  plus  wage- 
related  costs  for  the  labor  market  area. 

Step  7 — We  divided  the  total  adjusted 
salaries  plus  wage-related  costs  obtained 
under  both  methods  in  Step  6  by  the 
sum  of  the  corresponding  total  hours 
(from  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Because  the  proposed  FY  2000  wage 
index  is  based  on  a  blend  of  average 
hourly  wages,  we  then  added  80  percent 
of  the  average  hourly  wage  calculated 
without  removing  teaching  physician 
Part  A,  residents,  and  CRNA  costs,  and 
20  percent  of  the  average  hourly  wage 
calculated  with  these  costs  removed. 

Step  8 — We  added  the  total  adjusted 
salaries  plus  wage-related  costs  obtained 
in  Step  5  for  all  hospitals  in  the  nation 
and  then  divided  the  sum  by  the 
national  sum  of  total  hours  from  Step  4 
to  arrive  at  a  national  average  hourly 
wage  (using  the  same  blending 
methodology  described  in  Step  7).  Using 
the  data  as  described  above,  the  national 
average  hourly  wage  is  $20.9675. 


Step  9 — For  each  urban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  national  average  hourly  wage 
computed  in  Step  8. 

Step  10 — Following  the  process  set 
forth  above,  we  developed  a  separate 
Puerto  Rico-specific  wage  index  for 
purposes  of  adjusting  the  Puerto  Rico 
standardized  amounts.  (The  national 
Puerto  Rico  standardized  amount  is 
adjusted  by  a  wage  index  calculated  for 
all  Puerto  Rico  labor  market  areas  based 
on  the  national  average  hourly  wage  as 
described  above.)  We  added  the  total 
adjusted  salaries  plus  wage-related  costs 
(as  calculated  in  Step  5)  for  all  hospitals 
in  Puerto  Rico  and  divided  the  sum  by 
the  total  hours  for  Puerto  Rico  (as 
calculated  in  Step  4)  to  arrive  at  an 
overall  average  hourly  wage  of  $9.96607 
for  Puerto  Rico.  For  each  labor  market 
area  in  Puerto  Rico,  we  calculated  the 
hospital  wage  index  value  by  dividing 
the  area  average  hourly  wage  (as 
calculated  in  Step  7)  by  the  overall 
Puerto  Rico  average  hourly  wage. 

Step  11— Section  4410  of  the  BBA 
provides  that,  for  discharges  on  or  after 
October  1, 1997,  the  area  wage  index 
applicable  to  any  hospital  that  is  not 
located  in  a  rural  area  may  not  be  less 
than  the  area  wage  index  applicable  to 
hospitals  located  in  rural  areas  in  that 
State.  Furthermore,  this  wage  index 
floor  is  to  be  implemented  in  such  a 
manner  as  to  assure  that  aggregate 
prospective  payment  system  payments 
are  not  greater  or  less  than  those  that 
would  have  been  made  in  the  year  if 
this  section  did  not  apply.  For  FY  2000, 
this  change  affects  185  hospitals  in  39 
MSAs.  The  MSAs  affected  by  this 
provision  are  identified  in  Table  4A  by 
a  footnote. 

F.  Revisions  to  the  Wage  Index  Based  on 
Hospital  Redesignation 

Under  section  1886(d)(8)(B)  of  the 
Act,  hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  MSAs  are 
considered  to  be  located  in  one  of  the 
adjacent  MSAs  if  certain  standards  are 
met.  Under  section  1886(d)(10)  of  the 
Act,  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 
considers  applications  by  hospitals  for 
geographic  reclassification  for  purposes 
of  payment  under  the  prospective 
payment  system. 

The  methodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  under 


section  1886(d)(10)  of  the  Act.  Section 
1886(d)(8)(C)  of  the  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  area  to 
which  they  have  been  redesignated. 
Therefore,  as  provided  in  section 
1886(d)(8)(C)  of  the  Act,  the  wage  index 
values  were  determined  by  considering 
the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  would  reduce  the 
wage  index  value  for  the  area  to  which 
the  hospitals  are  redesignated  by  1 
percentage  point  or  less,  the  area  wage 
index  value  determined  exclusive  of  the 
wage  data  for  the  redesignated  hospitals 
applies  to  the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  hospitals  that  are 
redesignated  are  subject  to  that 
combined  wage  index  value. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  increases  the 
wage  index  value  for  the  area  to  which 
the  hospitals  are  redesignated,  both  the 
area  and  the  redesignated  hospitals 
receive  the  combined  wage  index  value. 

•  The  wage  index  value  for  a 
redesignated  urban  or  rural  hospital 
cannot  be  reduced  below  the  wage 
index  value  for  the  rural  areas  of  the 
State  in  which  the  hospital  is  located. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  wage  data  for  hospitals  that  have 
been  redesignated  to  another  area 
continue  to  have  their  wage  index 
values  calculated  as  if  no  redesignation 
had  occurred. 

•  Rural  areas  whose  wage  index 
values  increase  as  a  result  of  excluding 
the  wage  data  for  the  hospitals  that  have 
been  redesignated  to  another  area  have 
their  wage  index  values  calculated 
exclusive  of  the  wage  data  of  the 
redesignated  hospitals. 

•  The  wage  index  value  for  an  urban 
area  is  calculated  exclusive  of  the  wage 
data  for  hospitals  that  have  been 
reclassiBed  to  another  area.  However, 
geographic  reclassification  may  not 
reduce  the  wage  index  value  for  an 
urban  area  below  the  statewide  rural 
wage  index  value. 

We  note  that,  except  for  those  rural 
areas  in  which  redesignation  would 
reduce  the  rural  wage  index  value,  the 
wage  index  value  for  each  area  is 
computed  exclusive  of  the  wage  data  for 
hospitals  that  have  been  redesignated 
from  the  area  for  purposes  of  their  wage 
index.  As  a  result,  several  urban  areas 
listed  in  Table  4A  have  no  hospitals 
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rema  ning  in  the  area.  This  is  because 
all  th  3  hospitals  originally  in  these 
urbajt  areas  have  been  reclassified  to 
anoti^er  area  by  the  MGCRB.  These  areas 
with  ho  remaining  hospitals  receive  the 
prere|:lassified  wage  index  value.  The 
prerefclassified  wage  index  value  will 
I  as  long  as  the  area  remains  empty, 
proposed  revised  wage  index 
for  FY  2000  are  shown  in  Tables 
4C,  and  4F  in  the  Addendum  to 
roposed  rule.  Hospitals  that  are 
redesignated  should  use  the  wage  index 
values  shown  in  Table  4C.  Areas  in 
Table  4C  may  have  more  than  one  wage 
index  value  because  the  wage  index 
value  for  a  redesignated  urban  or  rural 
hospi  ;al  cannot  be  reduced  below  the 
wage  index  value  for  the  rural  areas  of 
the  Slate  in  which  the  hospital  is 
located.  When  the  wage  index  value  of 
the  aisa  to  which  a  hospital  is 
redesi  gnated  is  lower  than  the  wage 
index  value  for  the  rural  areas  of  the 
State  n  which  the  hospital  is  located, 
the  redesignated  hospital  receives  the 
higher  wage  index  value,  that  is,  the 
wage  Jidex  value  for  the  rural  areas  of 
the  St  ite  in  which  it  is  located,  rather 
than  tpe  wage  index  value  otherwise 
applicable  to  the  redesignated  hospitals. 

Tab  les  4D  and  4E  list  the  average 
hourl  r  wage  for  each  labor  market  area, 
before  the  redesignation  of  hospitals, 
based  on  the  FY  1996  wage  data.  In 
addition.  Table  3C  in  the  Addendum  to 
this  pt'oposed  rule  includes  the  adjusted 
average  hourly  wage  for  each  hospital 
basedjon  the  preliminary  FY  1996  data 
as  of  february  22.  1999.  The  MGCRB 
will  use  the  average  hourly  wage 
publi!  hed  in  the  final  rule  to  evaluate  a 
hospilal's  application  for 
reclassification  for  FY  2001,  unless  that 
average  hourly  wage  is  later  revised  in 
accordance  with  the  wage  data 
correction  policy  described  in 
§  412^3(w)(2).  In  such  cases,  the 
MGCRB  will  use  the  most  recent  revised 
data  dsed  for  purposes  of  the  hospital 
wage  index.  We  note  that  in 
adjudicating  these  wage  index 
reclassification  requests  during  FY 
2000,  khe  MGCRB  will  use  the  average 
hourl] '  wages  for  each  hospital  and  labor 
market  area  that  are  reflected  in  the  final 
FY  20  )0  wage  index. 

At  t  le  time  this  proposed  wage  index 
was  cdnstructed.  the  MGCRB  had 
compl  eted  its  review  of  FY  2000 
reclasiiification  requests.  The  proposed 
FY  20  )0  wage  index  values  incorporate 
all  44    hospitals  redesignated  for 
purposes  of  the  wage  index  (hospitals 
redesi  ;nated  under  section 
1886((|)(8)(B)  or  1886(d)(10)  of  the  Act) 
for  FY]  2000.  The  final  number  of 
reclassifications  may  be  different 
becaui  te  some  MGCRB  decisions  are  still 


under  review  by  the  Administrator  and 
because  some  hospitals  may  withdraw 
their  reauests  for  reclassification. 

Any  cnanges  to  the  wage  index  that 
result  from  withdrawals  of  requests  for 
reclassification,  wage  index  corrections, 
appeals,  and  the  Administrator's  review 
process  will  be  incorporated  into  the 
wage  index  values  published  in  the  final 
rule  following  this  proposed  rule.  The 
changes  may  affect  not  only  the  wage 
index  value  for  specific  geographic 
areas,  but  also  the  wage  index  value 
redesignated  hospitals  receive,  that  is, 
whether  they  receive  the  wage  index 
value  for  the  area  to  which  they  are 
redesignated,  or  a  wage  index  value  that 
includes  the  data  for  both  the  hospitals 
already  in  the  area  and  the  redesignated 
hospitals.  Further,  the  wage  index  value 
for  the  area  from  which  the  hospitals  are 
redesignated  may  be  affected. 

Under  §412.273,  hospitals  that  have 
been  reclassified  by  the  MGCRB  are 
permitted  to  withdraw  their 
applications  within  45  days  of  the 
publication  of  this  Federal  Register 
document.  The  request  for  withdrawal 
of  an  application  for  reclassification  that 
would  be  effective  in  FY  2000  must  be 
received  by  the  MGCRB  by  June  21, 
1999.  A  hospital  that  requests  to 
withdraw  its  application  may  not  later 
request  that  the  MGCRB  decision  be 
reinstated. 

G.  Requests  for  Wage  Data  Corrections 

To  allow  hospitals  time  to  evaluate 
the  wage  data  used  to  construct  the 
proposed  FY  2000  hospital  wage  index, 
we  made  available  to  the  public  a  data 
file  containing  the  FY  1996  hospital 
wage  data.  As  stated  in  section  h.D  of 
this  preamble,  the  data  file  used  to 
construct  the  proposed  wage  index 
includes  FY  1996  data  submitted  to 
HCRIS  as  of  early  February  1999.  In  a 
memorandum  dated  February  1, 1999, 
we  instructed  all  Medicare 
intermediaries  to  inform  the  prospective 
payment  hospitals  that  they  serve  of  the 
availability  of  the  wage  data  file  and  the 
process  and  timeframe  for  requesting 
revisions.  The  wage  data  file  was  made 
available  February  5, 1999  through  the 
Internet  at  HCFA's  home  page  (http:// 
www.hcfa.gov).  We  also  instructed  the 
intermediaries  to  advise  hospitals  of  the 
availability  of  these  data  either  through 
their  representative  hospital 
organizations  or  directly  from  HCFA. 
Additional  details  on  ordering  this  data 
file  are  discussed  in  section  IX.A  of  this 
preamble,  "Requests  for  Data  from  the 
Public." 

In  addition.  Table  3C  in  the 
Addendum  to  this  proposed  rule 
contains  each  hospital's  adjusted 
average  hourly  wage  used  to  construct 


the  proposed  wage  index  values.  It 
should  be  noted  that  the  hospital 
average  hourly  wages  shown  in  Table 
3C  do  not  reflect  any  changes  made  to 
a  hospital's  data  after  February  22, 1999. 
Changes  approved  by  a  hospital's  fiscal 
intermediary  and  forwarded  to  HCRIS 
by  April  5, 1999  will  be  reflected  on  the 
final  public  use  wage  data  file 
scheduled  to  be  made  available  May  7, 
1999. 

We  believe  hospitals  have  had  ample 
time  to  ensure  the  accuracy  of  their  FY 
1996  wage  data.  Moreover,  the  ultimate 
responsibility  for  accurately  completing 
the  cost  report  rests  with  the  hospital, 
which  must  attest  to  the  accuracy  of  the 
data  at  the  time  the  cost  report  is  filed. 
However,  if,  after  review  of  the  wage 
data  file  released  February  5, 1999,  a 
hospital  believed  that  its  FY  1996  wage 
data  were  incorrectly  reported,  the 
hospital  was  to  submit  corrections  along 
with  complete,  detailed  supporting 
documentation  to  its  intermediary  by 
March  5, 1999.  Hospitals  were  notified 
of  this  deadline,  and  of  all  other 
possible  deadlines  and  requirements, 
through  written  communications  from 
their  fiscal  intermediaries  in  early 
February  1999. 

Any  wage  data  corrections  to  be 
reflected  in  the  final  wage  index  must 
have  been  reviewed  and  verified  by  the 
intermediary  and  transmitted  to  HCFA 
on  or  before  April  5, 1999.  (The 
deadline  for  hospitals  to  request 
changes  from  their  fiscal  intermediaries 
was  March  5,  1999.)  These  deadlines  are 
necessary  to  allow  sufficient  time  to 
review  and  process  the  data  so  that  the 
final  wage  index  calculation  can  be 
completed  for  development  of  the  final 
prospective  payment  rates  to  be 
published  by  August  1, 1999.  We  cannot 
guarantee  that  corrections  transmitted  to 
HCFA  after  April  5,  1999  will  be 
reflected  in  the  final  wage  index. 

After  reviewing  requested  changes 
submitted  by  hospitals,  intermediaries 
transmitted  any  revised  cost  reports  to 
HCRIS  and  forwarded  a  copy  of  the 
revised  Worksheet  S-3,  Parts  n  and  in 
to  the  hospitals.  In  addition,  fiscal 
intermediaries  were  to  notify  hospitals 
of  the  changes  or  the  reasons  that 
changes  were  not  accepted. 

This  procedure  ensures  that  hospitals 
have  every  opportunity  to  verify  the 
data  that  will  be  used  to  construct  their 
wage  index  values.  We  believe  that 
fiscal  intermediaries  are  generally  in  the 
best  position  to  make  evaluations 
regarding  the  appropriateness  of  a 
particular  cost  and  whether  it  should  be 
included  in  the  wage  index  data. 
However,  if  a  hospital  disagrees  with 
the  intermediary's  resolution  of  a 
requested  change,  the  hospital  may 
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contact  HCFA  in  an  effort  to  resolve 
policy  disputes.  We  note  that  the  April 
5  deadline  also  applies  to  these 
requested  changes.  We  will  not  consider 
factual  determinations  at  this  time,  as 
these  should  have  been  resolved  earlier 
in  the  process. 

We  nave  created  the  process 
described  above  to  resolve  all 
substantive  v\rage  data  correction 
disputes  before  v^e  finalize  the  wage 
data  for  the  FY  2000  payment  rates. 
Accordingly,  hospitals  that  do  not  meet 
the  procedural  deadlines  set  forth  above 
will  not  be  afforded  a  later  opportunity 
to  submit  wage  data  corrections  or  to 
dispute  the  intermediary's  decision  with 
respect  to  requested  changes. 

The  final  wage  data  public  use  file 
will  be  released  by  May  7, 1999. 
Hospitals  should  examine  both  Table  3C 
of  this  proposed  rule  and  the  May  7 
final  public  use  wage  data  file  (which 
reflects  revisions  to  the  data  used  to 
calculate  the  values  in  Table  3C)  to 
verify  the  data  HCFA  is  using  to 
calculate  the  wage  index.  Hospitals  will 
have  until  Jime  7, 1999  to  submit 
requests  to  correct  errors  in  the  final 
wage  data  due  to  data  entry  or 
tabulation  errors  by  the  intermediary  or 
HCFA.  The  correction  requests  that  will 
be  considered  at  that  time  will  be 
limited  to  errors  in  the  entry  or 
tabulation  of  the  final  wage  data  that  the 
hospital  could  not  have  known  about 
before  the  release  of  the  final  wage  data 
public  use  file. 

The  final  wage  data  file  released  on 
May  7»  1999  will  contain  the  wage  data 
that  will  be  used  to  construct  the  wage 
index  values  in  the  final  rule.  As  noted 
above  in  section  m.C  of  this  preamble, 
this  file  will  include  hospitals'  teaching 
survey  data  as  well  as  cost  report  data. 
As  with  the  file  made  available  in 
February  1999,  HCFA  will  make  the 
final  wage  data  file  released  in  May 
1999  available  to  hospital  associations 
and  the  public  (on  the  Internet). 
However,  with  the  exception  of  the 
teaching  survey  data,  this  file  is  being 
made  available  only  for  the  limited 
purpose  of  identifying  any  potential 
errors  made  by  HCFA  or  the 
intermediary  in  the  entry  of  the  final 
wage  data  that  result  from  the  correction 
process  described  above  (with  the 
March  5  deadline),  not  for  the  initiation 
of  new  wage  data  correction  requests. 
Hospitals  are  encouraged  to  review  their 
hospital  wage  data  promptly  after  the 
release  of  the  final  file. 

If,  after  reviewing  the  final  file,  a 
hospital  believes  that  its  wage  data  are 
incorrect  due  to  a  fiscal  intermediary  or 
HCFA  error  in  the  entry  or  tabulation  of 
the  final  wage  data,  it  should  send  a 
letter  to  both  its  fiscal  intermediary  and 


HCFA.  The  letters  should  outline  why 
the  hospital  believes  an  error  exists  and 
provide  all  supporting  information, 
including  dates.  These  requests  must  be 
received  by  HCFA  and  the 
intermediaries  no  later  than  June  7, 
1999.  Requests  mailed  to  HCFA  should 
be  sent  to:  Health  Care  Financing 
Administration;  Center  for  Health  Plans 
and  Providers;  Attention:  Stephen 
Phillips,  Technical  Advisor;  Division  of 
Acute  Care;  C4-07-07;  7500  Security 
Boulevard:  Baltimore,  MD  21244-1850. 
Each  request  must  also  be  sent  to  the 
hospital's  fiscal  intermediary.  The 
intermediary  will  review  requests  upon 
receipt  and  contact  HCFA  immediately 
to  discuss  its  findings. 

At  this  point  in  the  process,  changes 
to  the  hospital  wage  data  will  be  made 
only  in  those  very  limited  situations 
involving  an  error  by  the  intermediary 
or  HCFA  that  the  hospital  could  not 
have  known  about  before  its  review  of 
the  final  wage  data  file.  (As  noted  above, 
however,  we  are  also  allowing  hospitals 
to  request  changes  to  their  teaching 
survey  data.  These  requests  must 
comply  writh  all  of  the  documentation 
and  deadline  requirements  as  otherwise 
specified  in  this  proposed  rule.) 
Specifically,  neither  the  intermediary 
nor  HCFA  will  accept  the  following 
types  of  requests  at  this  stage  of  the 
process: 

•  Requests  for  wage  data  corrections 
that  were  submitted  too  late  to  be 
included  in  the  data  transmitted  to 
HCRIS  on  or  before  April  5, 1999. 

•  Requests  for  correction  of  errors 
that  were  not,  but  could  have  been, 
identified  during  the  hospital's  review 
of  the  February  1999  wage  data  file. 

•  Requests  to  revisit  factual 
determinations  or  policy  interpretations 
made  by  the  intermediary  or  HCFA 
during  the  wage  data  correction  process. 

Verified  corrections  to  the  wage  index 
received  timely  (that  is,  by  June  7, 1999) 
will  be  incorporated  into  the  final  wage 
index  to  be  published  by  July  30, 1999 
and  effective  October  1, 1999. 

Again,  we  believe  the  wage  data 
correction  process  described  above 
provides  hospitals  w'**-  sufficient 
opf>ortunity  to  bring  errors  in  their  wage 
data  to  the  intermediary's  attention. 
Moreover,  because  hospitals  will  have 
access  to  the  final  wage  data  by  early 
May  1999,  they  will  have  the 
opportunity  to  detect  any  data  entry  or 
tabulation  errors  made  by  the 
intermediary  or  HCFA  before  the 
development  and  publication  of  the  FY 
2000  wage  index  by  July  30, 1999  and 
the  implementation  of  die  FY  2000  wage 
index  on  October  1, 1999.  If  hospitals 
avail  themselves  of  this  opportunity,  the 
wage  index  implemented  on  October  1 


should  be  ft«e  of  these  errors. 
Nevertheless,  in  the  unlikely  event  that 
errors  should  occur  after  that  date,  we 
retain  the  right  to  make  midyear 
changes  to  the  wage  index  under  very 
limited  circumstances. 

Specifically,  in  accordance  with 
§  412.63(w){2),  we  may  make  midyear 
corrections  to  the  wage  index  only  in 
those  limited  circumstances  in  which  a 
hospital  can  show  (1)  that  the 
intermediary  or  HCFA  made  an  error  in 
tabulating  its  data;  and  (2)  that  the 
hospital  could  not  have  known  about 
the  error,  or  did  not  have  an  opportunity 
to  correct  the  error,  before  the  beginning 
of  FY  2000  (that  is,  by  the  June  7,  1999 
deadline).  As  indicated  earlier,  since  a 
hospital  will  have  the  opportunity  to 
verify  its  data,  and  the  intermediary  will 
notify  the  hospital  of  any  changes,  we 
do  not  foresee  any  specific 
circumstances  under  which  midyear 
corrections  would  be  made.  However, 
should  a  midyear  correction  be 
necessary,  the  wage  index  change  for 
the  affected  area  will  be  effective 
prospectively  from  the  date  the 
correction  is  made. 

In  the  September  1, 1994  Federal 
Register,  we  stated  that  we  did  not 
beUeve  that  a  "formal  appeals  process" 
regarding  intermediary  decisions 
denying  hospital  requests  for  wage  data 
revisions  was  necessary,  given  the 
numerous  opportimities  provided  to 
hospitals  to  verify  and  revise  their  data 
(59  FR  45351).  We  continue  to  believe 
that  the  process  described  above 
provides  hospitals  more  than  adequate 
opportunity  to  ensure  that  their  data  are 
correct.  Nevertheless,  we  wish  to  clarify 
that,  while  there  is  no  formal  appeals 
process  that  culminates  before  the 
publication  of  the  final  rule  and  that  is 
described  above,  hospitals  may  later 
seek  formal  review  of  denials  of  requests 
for  wage  data  revisions  made  as  a  result 
of  that  process. 

Once  the  final  wage  index  values  are 
calculated  and  published  in  the  Federal 
Register,  the  last  opportunity  for  a 
hospital  to  seek  to  have  its  wage  data 
revised  is  under  the  limited 
circumstances  described  in 
§412.63(w)(2).  As  we  noted  in  the 
September  1,  1995  Federal  Register, 
however,  hospitals  are  entitled  to  appeal 
any  denial  of  a  request  for  a  wage  data 
revision  made  as  a  result  of  HCFA's 
wage  data  correction  process  to  the 
Provider  Reimbursement  Review  Board 
(PRRB),  consistent  with  the  rules  for 
PRRB  appeals  found  at  42  CFR  part  405, 
Subpart  R  (60  FR  45795).  As  we  also 
stated  in  the  1995  Federal  Register,  and 
as  the  regulation  at  §  412.63(w){5) 
provides,  any  subsequent  reversal  of  a 
denial  of  a  wage  revision  request  that 
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resultk  from  a  hospital's  appeal  to  the 
PRRKor  beyond  will  be  given  effect  by 
paying  the  hospital  under  a  revised 
wage  index  that  reflects  the  revised 
wage  |lata  at  issue.  The  revised  wage 
data  will  not,  however,  be  used  for 
purpojses  of  revisiting  past  adjudications 
of  requests  for  geographic 
reclassification. 

IV.  Oilier  Decisions  and  Proposed 
Changes  to  the  Prospective  Payment 
Systeiti  for  Inpatient  Operating  Costs 
and  Graduate  Medical  Education  Costs 

A.  SoK  Community  Hospitals 
(SCHm  412.92) 

If  a  pospital  is  classified  as  a  SCH 
because,  by  reason  of  certain  factors,  it 
is  the  ^ole  source  of  inpatient  hospital 
serviciss  reasonably  available  to 
Medic  ire  beneficiaries  in  a  geographic 
area,  t|ie  hospital  is  paid  based  on  the 
highest  of  the  following:  the  applicable 
adjusted  Federal  rate;  the  updated 
hospitkl-specific  rate  based  on  a  1982 
base  period;  or  the  updated  hospital- 
specific  rate  based  on  a  1987  base 
period.  Under  our  existing  rules,  urban 
hospitals  within  35  miles  of  another 
hospital  caimot  qualify  as  SCHs.  Since 
1983,  we  have  consistently  defined  an 
"urban"  area  for  purposes  of 
determining  if  a  hospital  qualifies  for 
SCH  siatus  as  a  MSA  or  NECMA  as 
defined  by  OMB. 

In  tl^e  past,  we  have  considered  and 
rejecteid  two  alternatives  to  the  MSA 
definitions  of  an  urban  area  for  SCH 
purposes.  These  alternatives  were  the 
urbanized  areas  as  defined  by  the 
Census  Bureau  and  the  health  facility 
plannitig  areas  (HFPAs)  as  used  by  the 
Healtn  Resource  Services 
Administration.  We  have  concluded 
that  tht  MSA  definition  continues  to  be 
the  mdst  appropriate  geographic 
delimiter  available  at  this  time. 
Therefore,  we  propose  to  continue  to 
apply  the  MSA  definition  of  an  urban 
area  foi-  SCH  status  purposes. 

We  aropose  to  continue  our  current 
policyjfor  several  reasons.  First,  as  we 
have  previously  noted,  since  OMB 
considers  local  commuting  patterns  in 
establishing  urban  definitions,  we 
believe  that  residents  in  urban  areas 
have  access  to  hospital  services  either 
by  living  in  close  proximity  to  a  hospital 
or  by  establishing  a  heavy  commuting 
pattern  to  an  area  in  which  a  hospital  is 
located  (48  FR  39780.  September  1, 
1983).  We  do  not  believe  that  either 
Census  Bureau  urbanized  areas  or 
HFPAa  take  commuting  patterns  into 
accouiit  in  the  way  that  OMB's  MS  As 
do.  Wg  beheve  commuting  patterns 
serve  afc  an  important  indicia  of  whether 
a  hosp  tal  is  the  sole  hospital  reasonably 


accessible  by  Medicare  beneficiaries  in 
an  area. 

In  addition,  we  note  that  our  use  of 
MSAs  to  define  urban  areas  for  SCH 
status  purposes  has  direct  statutory 
support.  Section  1886(d)(2)(D)  of  the 
Act  specifically  authorizes  us  to  use 
OMB's  MSA  definition  of  urban  areas 
for  purposes  of  calculating  the 
prospective  payment  system 
standardized  amounts.  SCH  status 
represents  an  adjustment  to  the  usual 
prospective  payment  that  a  hospital 
would  receive,  and  since  that 
prospective  payment  is  based  on  the 
standardized  amount,  among  other 
factors,  we  believe  it  would  be 
anomalous  to  employ  one  definition  of 
urban  area  for  purposes  of  calculating 
the  standardized  amount  and  another 
for  purposes  of  determining  if  the 
hospital  qualified  as  a  SCH.  To  do  so 
would  be  to  use  one  set  of  geographic 
delimiters  in  applying  the  general  rule 
(payment  under  the  prospective 
payment  system  based  on  the 
standardized  amount)  but  a  different  set 
in  determining  exceptions  to  the  rule 
(payment  under  the  prospective 
payment  system  adjusted  to  take  into 
account  SCH  status).  We  do  not  think 
this  would  be  appropriate.  For  this 
reason,  also,  we  propose  to  continue  to 
define  "urban"  for  SCH  piuposes  as 
meaning  MSAs  as  defined  by  OMB,  not 
as  meaning  either  Census  Bureau 
urbanized  areas  or  HFPAs. 

B.  Rural  Referral  Centers  (§412.96) 

Under  the  authority  of  section 
1886(d)(5)(C)(i)  of  the  Act,  §412.96  sets 
forth  the  criteria  a  hospital  must  meet  in 
order  to  receive  special  treatment  under 
the  prospective  payment  system  as  a 
rural  referral  center.  For  discharges 
occiUTing  before  October  1,  1994,  rural 
referral  centers  received  the  benefit  of 
payment  based  on  the  other  urban  rather 
than  the  rural  standardized  amount.  As 
of  that  date,  the  other  urban  and  rural 
standardized  amounts  were  the  same. 
However,  rural  referral  centers  continue 
to  receive  special  treatment  under  both 
the  disproportionate  share  hospital 
(DSH)  payment  adjustment  and  the 
criteria  for  geographic  reclassification. 

One  of  the  criteria  under  which  a 
rural  hospital  may  qualify  as  a  rural 
referral  center  is  to  have  275  or  more 
beds  available  for  use.  A  rural  hospital 
that  does  not  meet  the  bed  size  criterion 
can  qualify  as  a  rural  referral  center  if 
the  hospital  meets  two  mandatory 
criteria  (specifying  a  minimum  case-mix 
index  and  a  minimum  number  of 
discharges)  and  at  least  one  of  the  three 
optional  criteria  (relating  to  specialty 
composition  of  medical  staff,  source  of 
inpatients,  or  volume  of  referrals).  With 


respect  to  the  two  mandatory  criteria,  a 
hospital  may  be  classified  as  a  rural 
referral  center  if  its — 

•  Case-mix  index  is  at  least  equal  to 
the  lower  of  the  median  case-mix  index 
for  urban  hospitals  in  its  census  region, 
excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  urban  hospitals 
nationally;  and 

•  Number  of  discharges  is  at  least 
5,000  discharges  per  year  or,  if  fewer, 
the  median  nimaber  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located.  (The 
number  of  discharges  criterion  for  an 
osteopathic  hospital  is  at  least  3,000 
discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
The  methodology  we  use  to  determine 
the  proposed  national  and  regional  case- 
mix  index  values  is  set  forth  in 
regulations  at  §412.96(c)(l)(ii).  The 
proposed  national  case-mix  index  value 
includes  all  urban  hospitals  nationwide, 
and  the  proposed  regional  values  are  the 
median  values  of  urban  hospitals  within 
each  census  region,  excluding  those 
with  approved  teaching  programs  (that 
is,  those  hospitals  receiving  indirect 
medical  education  payments  as 
provided  in  §412.105). 

These  values  are  based  on  discharges 
occurring  during  FY  1998  (October  1, 

1997  through  September  30, 1998)  and 
include  bills  posted  to  HCFA's  records 
through  December  1998.  Therefore,  we 
are  proposing  that,  in  addition  to 
meeting  other  criteria,  hospitals  with 
fewer  than  275  beds,  if  they  are  to 
qualify  for  initial  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1999, 
must  have  a  case-mix  index  value  for  FY 

1998  that  is  at  least— 

•  1.3438;  or 

•  The  median  case-mix  index  value 
for  urban  hospitals  (excluding  hospitals 
with  approved  teaching  programs  as 
identified  in  §412.105)  calculated  by 
HCFA  for  the  census  region  in  which 
the  hospital  is  located. 

The  median  case-mix  values  by  region 
are  set  forth  in  the  following  table: 


Region 


1.  New  England  (CT.  ME,  MA, 
NH,  Rl,  VT)  

2.  Middle  Atlantic  (PA,  NJ.  NY)  .... 


Case-mix 
index 
value 


1.2480 
1.2504 
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Region 


3.  South  Atlantic  (DE,   DC,  FL. 
GA.  MD.  NC.  SC,  VA,  WV)  

4.  East  North  Central  (IL,  IN.  Ml. 
OH.  Wl)  

5.  East  South  Central  (AL,  KY. 
MS,  TN) 

6.  West  North  Central  (lA,  KS. 
MN,  MO,  NE.  ND.  SD) 

7.  West  South  Central  (AR.  LA, 
OK,  TX)  

8.  Mountain  (AZ,  CO,  ID.  MT,  NV, 
NM,  UT,  WY)  

9.  Pacific  (AK,  CA,  HI.  OR.  WA)  .. 


Case-mix 
index 
value 


Region 


1.3269 

1.2593 

1.2772 

1.1871 

1.3003 

1.3280 
1.3277 


The  preceding  numbers  will  be 
revised  in  the  final  rule  to  the  extent 
required  to  reflect  the  updated  FY  1998 
MedPAR  file,  which  will  contain  data 
from  additional  bills  received  through 
March  31, 1999. 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  each  hospital's  FY  1998 
case-mix  index  value  in  Table  3C  in 
section  IV  of  the  Addendum  to  this 
proposed  rule.  In  keeping  with  our 
poUcy  on  discharges,  these  case-mix 
index  values  are  computed  based  on  all 
Medicare  patient  discharges  subject  to 
DRG-based  payment. 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  forth  the  national  and 
regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886{d)(5)(C)(ii)  of 
the  Act.  the  national  standard  is  set  at 
5,000  discharges.  We  are  proposing  to 
update  the  regional  standards.  The 
proposed  regional  standards  are  based 
on  discharges  for  urban  hospitals'  cost 
reporting  periods  that  began  during  FY 

1997  (that  is,  October  1. 1996  diirough 
September  30, 1997).  That  is  the  latest 
year  for  which  we  have  complete 
discharge  data  available. 

Therefore,  we  are  proposing  that,  in 
addition  to  meeting  other  criteria,  a 
hospital,  if  it  is  to  qualify  for  initial 
rural  referral  center  status  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1999,  must  have  as  the 
number  of  discharges  for  its  cost 
reporting  period  that  began  during  FY 

1998  a  figure  that  is  at  least — 

•  5,000;  or 

•  The  median  number  of  discharges 
for  urban  hospitals  in  the  census  region 
in  which  the  hospital  is  located,  as 
indicated  in  the  following  table. 


1.  New  England  (CT,  ME.  MA, 
NH.  Rl.  VT)  

2.  Middle  Atlantic  (PA,  NJ.  NY)  .... 

3.  South  Atlantic  (DE,   DC,  FL, 
GA,  MD,  NC,  SC,  VA,  WV)  

4.  East  North  Central  (IL.  IN,  Ml, 
OH,  Wl)  

5.  East  South  Central  (AL,  KY. 
MS,  TN) 

6.  West  North  Central  (lA,  KS, 
MN,  MO,  NE.  ND.  SD) 

7.  West  South  Central  (AR,  LA. 
OK,  TX)  

8.  Mountain  (AZ,  CO,  ID,  MT,  NV, 
NM,  UT.  WY)  

9.  Pacific  (AK.  CA,  HI,  OR,  WA)  .. 


Numt)er 
of  dis- 
charges 


6672 
8635 

7753 

7390 

6741 

5662 

5344 

7993 
5993 


We  note  that  the  number  of  discharges 
for  hospitals  in  each  census  region  is 
greater  than  the  national  standard  of 
5,000  discharges.  Therefore,  5,000 
discharges  is  the  minimum  criterion  for 
all  hospitals.  These  numbers  will  be 
revised  in  the  final  rule  based  on  the 
latest  FY  1997  cost  report  data. 

We  reiterate  that  an  osteopathic 
hospital,  if  it  is  to  qualify  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1999,  must  have  at  least  3,000 
discharges  for  its  cost  reporting  period 
that  began  during  FY  1997. 

C.  Changes  to  the  Indirect  Medical 
Education  Adjustment  (§  412.105) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  prospective  payment 
hospitals  that  have  residents  in  an 
approved  graduate  medical  education 
(GME)  program  receive  an  additional 
payment  to  reflect  the  higher  indirect 
operating  costs  associated  with  GME. 
The  regulations  regarding  the 
calculation  of  this  additional  payment, 
known  as  the  indirect  medical 
education  (IME)  adjustment,  are  located 
at  §412.105. 

In  the  August  29. 1997  final  rule  (62 
FR  46029),  we  redesignated  the  previous 
§  412.105(g)  as  §412. 105(f),  and  added  a 
new  paragraph  (g)  to  implement  section 
1886(d)(5)(B)  of  the  Act  as  revised  by 
section  4621  of  the  Balanced  Budget  Act 
of  1997.  However,  when  we 
redesignated  paragraph  (g)  as  paragraph 
(f),  we  inadvertently  did  not  revise  all 
of  the  relevant  cross-references  to  reflect 
this  redesignation.  Specifically,  at 
§  412.105(f)(l)(iii),  there  are  three  cross- 
references  to  paragraph  (g)(l)(ii).  These 
cross-references  are  incorrect  in  light  of 
the  redesignation  of  previous  paragraph 
(g)  as  paragraph  (f).  We  are  proposing  to 
revise  §412. 105(f)(l)(iii)  to  correct  these 
cross-references. 


D.  Medicare  Geographic  Classification 
Review  Board:  Conforming  Changes 
§§412.256  and  412.276 

In  the  May  12, 1998  final  rule  (63  FR 
26321),  we  revised  the  regulations 
governing  the  timeframes  for  submittal 
of  applications  by  hospitals  to  the 
MGCRB  for  geographic  reclassifications 
and  for  MGCRB  decisions  to  take  into 
consideration  the  revised  statutory 
publication  schedule  for  the  annual 
prospective  payment  policies  and  rates 
(that  is.  August  1  instead  of  September 
1)  implemented  by  the  BBA.  In  making 
those  changes,  we  inadvertently  omitted 
conforming  changes  to  two  other 
sections  of  the  regulations  that  also 
specify  timeframes  that  are  affected  by 
the  change  to  an  August  1  publication 
date— §§412.256  and  412.276.  We 
propose  to  revise  §  412.256(c)(2)  to 
specify  that  at  the  request  of  the 
hospital,  the  MGCRB  may,  for  good 
cause,  grant  a  hospital  that  has 
submitted  an  application  by  September 
1  (instead  of  October  1)  an  extension 
beyond  September  1  (instead  of  October 
1)  to  complete  its  application.  In 
addition,  we  propose  to  revise 
§  412.276(a)  to  specify  that  the  MGCRB 
notifies  the  parties  in  writing,  with  a 
copy  to  HCFA,  and  issues  a  decision 
within  180  days  after  the  "first  day  of 
the  13-month  period  preceding  the 
Federal  fiscal  year  for  which  the 
hospital  had  filed  a  completed 
application"  for  reclassification,  to 
make  the  language  consistent  with  the 
statute  and  the  May  1998  changes  made 
to  the  application  deadline  in 
§  412.256(a)(2). 

E.  Payment  for  Direct  Costs  of  Graduate 
Medical  Education  (§413.86) 

Under  section  1886(h)  of  the  Act, 
Medicare  pays  hospitals  for  the  direct 
costs  of  graduate  medical  education 
(GME).  The  payments  are  based  on  the 
number  of  residents  trained  by  the 
hospital.  The  BBA  revised  section 
1886(h)  of  the  Act  to  cap  the  number  of 
residents  that  hospitals  may  count  for 
direct  GME.  We  have  issued  rules  to 
implement  the  caps  for  GME  (62  FR 
46002.  August  29.  1997;  63  FR  26327, 
May  12,  1998;  and  63  FR  40986,  July  31. 
1998).  Since  the  publication  of  these 
rules  we  have  received  a  number  of 
questions  relating  to  GME.  In  addition, 
we  have  received  information  related  to 
other  aspects  of  our  GME  policies.  In 
response  to  these  questions  and 
information,  we  are  clarifying  certain 
GME  policies  and  also  making  some 
technical  changes  to  the  regulations 
text.  In  addition,  we  are  proposing 
certain  changes  in  GME  policy. 
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1.  Approved  Geriatric  Programs 

Under  sections  1886(h)(5)(F)  and  (G) 
of  the  Ac;  and  §  413.86(g),  Medicare 
counts  e*:h  resident  within  an  initial 
residency  period  as  a  1.0  full-time 
equivalent  (Fit)  for  purposes  of 
determining  GME  payments.  Each 
resident  beyond  the  initial  residency 
period  is  counted  as  0.5  full-time 
equivalert.  Section  1886(h)(5)(F)  of  the 
Act  exter  ds  the  initial  residency  period 
by  up  to  ::  years  if  an  individual  is  in 
a  geriatric  or  preventive  medicine 
residency  or  fellowship.  At  §  413.86(b), 
we  specinr  that  an  "approved  geriatric 
program'  is  "a  fellowship  program  of 
one  or  more  years  in  length  that  is 
approved  by  the  Accreditation  Council 
for  Graduate  Medical  Education 
(ACGME]  under  the  ACGME's  criteria 
forgeriatiic  fellowship  programs."  In 
recent  yei  irs,  geriatric  programs  have 
been  appi  oved  by  other  national 
organizat  ons.  Consistent  with  the 
statute,  we  are  proposing  to  clarify  the 
definition  of  approved  geriatric 
programsjat  §  413.86(b)  to  include 
fellowshib  programs  approved  by  the 
America!^  Osteopathic  Association,  the 
Commission  on  Dental  Accreditation, 
and  the  Cpuncil  on  Podiatric  Medical 
Education.  These  organizations,  in 
addition  lo  ACGME,  are  recognized  by 
HCFA  as  ihe  accrediting  bodies  for 
determining  approved  educational 
activities:  We  also  would  make  a 
conformi|ig  change  to  §413.86(g)(l)(iii) 
to  recognize  approved  geriatric 
programs  accredited  by  all  national 
approving  drganizations. 

2.  Hospital  Payment  for  Resident 
Training  in  Nonhospital  Settings 

Under  iections  188B(d)(5)(B)(iv)  and 
1886(h)(4)(E)  of  the  Act,  hospitals  may 
count  residents  working  in  nonhospital 
sites  for  indirect  and  direct  medical 
education  respectively  if  the  hospital 
incurs  "ail  or  substantially  all"  of  these 
educatiori  costs.  The  requirements  for 
counting  the  time  residents  spend 
training  ilt  nonhospital  settings  are 
addressed  at  §  413.86(f)(4).  Currently, 
the  requiilements  for  hospital  payment 
under  thii  provision  are  that  the 
resident  s^end  his  or  her  time  in  patient 
care  activities  and  that  a  written 
agreement  exist  between  the  hospital 
and  the  npnhospital  site.  This  written 
agreement  niust  indicate  that  the 
hospital  \tfi\l  incur  the  cost  of  the 
residents'  salaries  and  fringe  benefits 
while  the  residents  are  training  in  the 
nonhospiial  site  and  that  the  hospital  is 
providing  reasonable  compensation  to 
the  nonhc  spital  site  for  supervisory 
teaching  activities.  In  addition,  the 
written  a(  reement  must  indicate  the 


compensation  the  hospital  is  providing 
to  the  nonhospital  site  for  supervisory 
teaching  activities. 

Under  the  statute,  the  time  residents 
spend  at  nonhospital  sites  may  be 
counted  "if  the  hospital  incurs  all,  or 
substantially  all,  of  the  costs  of  the 
training  program  in  that  setting."  The 
existing  regulations  text,  however,  is 
framed  in  terms  of  the  hospital  having 
an  agreement  that  it  "will  incur"  the 
costs  in  the  nonhospital  setting.  We  are 
proposing  to  make  a  technical  change  to 
the  regulations  text  by  adding  a  new 
§  413.86(f)(4)(iii),  to  clarify  that  in  order 
to  count  residents  at  a  nonhospital  site, 
the  hospital  must  actually  incur  all  or 
substantially  all  of  the  costs  for  the 
training  program,  as  defined  in 
§  413.86(b),  in  the  nonhospital  site.  This 
definition  of  all  or  substantially  all 
requires  the  hospital  to  incur  the 
expenses  of  the  residents'  salaries  and 
fringe  benefits  (including  travel  and 
lodging  where  applicable)  and  the 
portion  of  the  cost  of  teaching 
physicians'  salaries  and  fringe  benefits 
attributable  to  direct  GME. 

3.  New  Residency  Programs 

In  the  regulations  we  published  on 
August  29. 1997  and  May  12. 1998,  we 
established  special  rules  for  adjusting 
the  full-time  equivalent  (FTE)  resident 
caps  for  indirect  and  direct  GME  for 
new  medical  residency  programs.  In 
general,  the  special  rules  allow  for 
adjustments  to  the  caps  based  on  a 
number  of  residents  participating  in  the 
program  in  its  third  year  of  existence.  In 
§§413.86(g)(6)(i)  and  413.86(g)(6)(ii),  we 
set  forth  a  methodology  for  adjusting 
hospital  FTE  caps  for  new  medical 
residency  training  programs  established 
on  or  after  January  1, 1995.  We  are 
proposing  the  following  clarifications, 
technical  changes,  and  policy  changes: 

a.  In  §413.86(g)(6)(i),  we  specify  that, 
if  a  hospital  had  no  residents  before 
January  1, 1995,  the  adjustments  for 
new  programs  are  based  on  the  highest 
number  of  residents  in  any  program  year 
during  the  third  year  of  the  newly 
established  program.  However, 
§  413.86(g)(6)(ii)  does  not  explicitly 
state  the  methodology  for  adjusting  caps 
for  hospitals  that  did  have  residents  in 
the  most  recent  cost  reporting  period 
ending  before  January  1, 1995.  The 
adjustments  of  the  caps  for  programs 
established  on  or  after  January  1, 1995 
and  on  or  before  August  5, 1997,  also 
are  made  based  on  the  number  of 
residents  in  the  third  year  of  the  new 
program.  We  are  proposing  to  revise 
§413.86(g)(6)(ii)  to  clarify  that,  for  a 
hospital  that  did  have  residents  in  the 
most  recent  cost  reporting  period  ending 
on  or  before  December  31, 1996  (the 


proposed  revised  date  described  in 
section  IV.E.3.d.  of  this  preamble),  the 
adjustment  is  based  on  the  highest 
number  of  residents  in  any  program  year 
in  the  third  year  of  the  new  program. 

b.  Sections  413.86(g)(6)(i)  and 
413.86(g)(6)(ii)  specify  that  the 
adjustment  to  the  cap  is  also  based  on 
the  number  of  years  in  which  residents 
are  expected  to  complete  each  program 
based  on  the  minimum  accredited 
length  for  the  type  of  program.  We  are 
proposing  to  add  language  to  clarify 
how  to  account  for  situations  in  which 
the  residents  spend  an  entire  program 
year  (or  years)  at  one  hospital  and  the 
remaining  year  (or  years)  of  the  program 
at  another  hospital.  In  this  situation,  the 
adjustment  to  the  FTE  cap  is  based  on 
the  number  of  years  the  residents  are 
training  at  each  hospital,  not  the 
minimum  accredited  length  for  the  type 
of  program.  If  we  were  to  use  the 
minimum  accredited  length  for  the 
program  in  this  case,  the  total 
adjustment  to  the  cap  might  exceed  the 
total  accredited  slots  available  to  the 
hospitals  participating  in  the  program. 
In  the  May  12, 1998  final  rule  (63  FR 
26334),  we  specified  that  the  adjustment 
to  the  FTE  cap  may  not  exceed  the 
nimiber  of  accredited  resident  slots 
available. 

c.  It  was  brought  to  our  attention  that 
the  regulations  do  not  explicitly  address 
how  to  apply  the  cap  during  the  first  3 
years  of  a  new  program  before  the 
adjustments  to  the  cap  are  established. 
We  are  proposing  to  clarify  our  policy 
on  new  residency  programs  by  adding 
language  in  §§413.86(g){6)(i)  and 
413.86(g)(6)(ii)  to  specify  how  to 
determine  the  hospital's  cap  in  the  first 
3  years  of  a  new  residency  program, 
before  the  implementation  of  the 
hospital's  permanent  adjustment  to  its 
FTE  cap  effective  beginning  with  the 
fourth  year  of  the  program.  We  are 
proposing  to  specify  that  the  cap  may  be 
adjusted  during  each  year  of  the  first  3 
years  of  the  hospital's  new  residency 
program,  using  the  actual  number  of 
residents  participating  in  the  new 
program.  The  adjustment  may  not 
exceed  the  number  of  accredited  slots 
available  to  the  hospital  for  each 
program  year. 

d.  As  discussed  above,  on  August  29, 
1997,  we  implemented  the  hospital- 
specific  caps  on  the  number  of  residents 
that  a  hospital  can  count  for  purposes  of 
GME  payments  in  a  final  rule  with 
comment  period  (62  FR  46002).  In  both 
the  May  12. 1998  and  July  31. 1998  final 
rules  (63  FR  26327  and  63  FR  40954), 
we  responded  to  comments  we  received 
on  this  provision.  We  did  not  receive 
any  comments  about  hospitals  that 
participated  in  residency  training  in  the 


Federal  Register /Vol.  64.  No.  88 /Friday.  May  7,  1999  /  Proposed  Rules 


24735 


past,  had  terminated  their  participation 
prior  to  the  hospitals'  cost  reporting 
period  ending  in  calendar  year  1996, 
and  have  now  again  begun  a  new 
residency  program.  After  publication  of 
the  July  31.  1998  final  rule,  we  were 
contacted  by  representatives  of  some 
hospitals  that  had  a  resident  cap  of  zero 
because  they  had  temporarily 
terminated  their  GME  programs  in  the 
past  and  had  no  residents  training 
during  the  cost  reporting  period  ending 
in  1996.  Based  on  the  existing 
regulations,  these  hospitals  have  FTE 
caps  of  zero.  There  is  no  provision  in 
the  existing  regulations  for  making 
adjustments  to  the  cap  to  allow  these 
hospitals  to  receive  payment  for  indirect 
and  direct  GME  for  allopathic  and 
osteopathic  residents. 

To  address  this  issue,  we  are 
proposing  to  revise  §413. 86(g)(6)(i)  to 
allow  for  an  adjustment  to  a  hospital's 
FTE  cap  if  the  hospital  had  no 
allopathic  and  osteopathic  residents  in 
its  cost  reporting  period  ending  during 
calendar  year  1996.  This  change  would 
allow  all  hospitals  that  did  not 
p^icipate  in  allopathic  and  osteopathic 
resident  training  in  the  cost  reporting 
period  ending  in  calendar  year  1996  to 
receive  adjustments  to  the  indirect  and 
direct  GME  FTE  caps  for  new  residency 
programs.  We  believe  it  is  appropriate  to 
revise  the  regulations  to  allow  for 
payment  during  the  first  3  years  of  the 
new  program  and  for  an  adjustment  to 
the  FTE  cap  3  years  after  these  hospitals 
restart  participation  in  residency 
training,  similar  to  the  existing 
adjustment  for  hospitals  that  never 
participated  in  residency  training.  We 
propose  to  revise  §  413.86(g)(6)(i)  to 
allow  a  hospital  that  has  zero  residents 
for  the  cost  reporting  period  ending 
during  the  calendar  year  1996  to  receive 
an  adjustment.  This  change  would  be 
effective  for  discharges  occurring  on  or 
after  October  1, 1999.  for  purposes  of 
the  IME  adjustment  and  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1999.  for  purposes  of  direct 
GME. 

In  addition,  we  are  proposing  to  make 
a  change  in  §  413.86(g)(6)(ii)  to  make  the 
language  similar  to  that  in 
§  413.86{g)(6)(i)  to  specify  that  hospitals 
that  did  have  residents  in  the  cost 
reporting  period  ending  on  or  before 
December  31,  1996.  are  allowed 
adjustments  to  the  cap  for  new  programs 
begun  on  or  after  January  1. 1995.  and 
on  or  before  August  5. 1997.  Currently, 
§  413.86(g)(6)(ii)  refers  to  a  hospital  that 
did  have  residents  in  its  most  recent 
cost  reporting  period  ending  on  or 
before  January  1. 1995.  The  regulation 
states  that  these  hospitals  also  may 
qualify  for  an  adjustment  to  the  caps. 


but  only  for  medical  residency  programs 
created  on  or  after  January  1. 1995,  and 
on  or  before  August  5, 1997.  Since  we 
are  proposing  to  revise  §  413.86(g)(6)(i) 
to  indicate  that  a  hospital  may  qualify 
for  an  adjustment  to  die  cap  under  that 
paragraph  if  it  did  not  have  residents  in 
the  cost  reporting  period  ending  during 
calendar  year  1996,  we  are  proposing  to 
make  a  similar  change  in 
§  413.86(g)(6)(ii)  to  indicate  that  this 
paragraph  provides  for  an  adjustment  to 
the  cap  for  hospitals  that  did  have 
residents  in  its  most  recent  reporting 
period  ending  on  or  before  December 
31, 1996.  We  are  proposing  this  revision 
to  make  the  language  of  these  two 
paragraphs  consistent.  Hospitals  may 
qualify  either  under  §  413.86(g)(6)(i)  or 
§413.86(g)(6)(ii).  For  hospitals  that 
qualify  under  §  413.86(g)(6)(i).  the  FTE 
caps  are  established  3  years  after  the 
hospital  either  begins  or  restarts 
participation  in  residency  training  for 
programs  that  began  on  or  after  January 
1,  1995.  However,  for  hospitals  that 
qualify  under  §413.86(g)(6)(ii). 
adjustments  to  the  cap  are  limited  to 
those  programs  that  h«gan  on  or  after 
January  1.  1995  and  on  or  before  August 
5.  1997. 

e.  We  are  proposing  to  make  technical 
changes  to  §§413.B6(g)(6)(i)  and 
413.86(g){6)(ii),  which  refer  to  whether 
a  hospital  had  residents  in  its  most 
recent  cost  reporting  period  on  or  before 
December  31. 1996.  Instead  of  simply 
specifying  "residents."  we  are 
proposing  to  reference  "allopathic  and 
osteopathic  residents."  because  the  FTE 
cap  applies  only  to  allopathic  and 
osteopathy  residents.  There  is  no  FTE 
cap  on  the  number  of  podiatry  and 
dentistry  residents.  Therefore,  we  are 
proposing  to  add  the  words  "allopathic 
and  osteopathic"  in  §§  413.86{g){6)(i) 
and  413.86(g)(6)(ii)  before  the  word 
"resident". 

4.  Adjustment  to  GME  Caps  for  Certain 
Hospitals  To  Account  for  Residents  in 
New  Medical  Residency  Training 
Programs 

Section  4623  of  the  BBA  amended 
section  1886(h)  of  the  Act  to  provide  for 
"special  rules"  in  applying  FTE  caps  for 
medical  residency  training  programs 
established  on  or  after  January  1,  1995. 
In  the  August  29. 1997  and  May  12. 
1998  final  rules  (62  FR  46002  and  63  FR 
26327),  we  implemented  special  rules  to 
account  for  residents  in  new  medical 
residency  training  programs.  We  are 
proposing  to  implement  another  special 
rule  to  permit  an  adjustment  to  the  FTE 
cap  for  a  hospital  if  the  entire  facility 
was  under  construction  prior  to  August 
5. 1997  (the  date  of  enactment  of  the 
BBA)  and  if  the  hospital  sponsored  a 


new  medical  residency  training  program 
but  the  residents  temporarily  trained  at 
another  hospital. 

Under  current  policies,  if  a  new 
medical  residency  training  was 
established  on  or  after  January  1,  1995, 
a  hospital  may  receive  an  adjustment  to 
its  FTE  cap  to  account  for  residents  in 
the  new  program.  If  the  residents  in  the 
new  program  begin  training  in  one 
hospital  and  are  subsequently 
"transferred"  to  another  hospital,  the 
second  hospital  does  not  receive  an 
adjustment  to  its  FTE  cap;  if  we  made 
an  adjustment  for  the  second  hospital, 
then  two  hospitals  would  receive  an 
adjustment  for  the  same  resident. 

We  believe,  however,  that  an 
adjustment  for  the  second  hospital 
might  be  appropriate  in  certain  limited 
circumstances.  If  the  second  hospital 
sponsored  a  new  medical  residency 
training  program  but  the  residents  in  the 
new  program  temporarily  trained  at  the 
first  hospital  because  the  second 
hospital  was  still  being  built,  then  we 
believe  it  might  be  appropriate  to  permit 
an  adjustment  for  the  second  hospital. 
Otherwise,  the  second  hospital's  FTE 
cap  would  be  zero,  and  the  hospital 
would  not  receive  any  GME  or  IME 
payments. 

We  are  proposing  to  permit  an 
adjustment  under  this  policy  only  if  the 
second  hospital  (the  sponsor  of  the  new 
program)  began  construction  of  its  entire 
facility  prior  to  the  date  of  enactment  of 
the  BBA.  Prior  to  August  5,  1997,  a 
hospital  would  not  have  had  knowledge 
of  the  provisions  of  the  BBA  and  thus 
would  not  have  known  that  a  decision 
to  temporarily  train  residents  at  another 
hospital  might  have  resulted  in  the 
hospital  being  unable  to  receive  GME 
and  IME  payments  in  the  future.  In 
contrast,  a  hospital  that  began 
construction  of  an  entirely  new  facility 
on  or  after  August  5.  1997  would  have 
had  notice  of  changes  in  the  law  prior 
to  making  a  decision  to  temporarily 
train  residents  at  another  hospital. 

Thus,  we  are  proposing  to  add  a  new 
§  413.86(g)(7)  (existing  §  413.86(g)(7) 
would  be  redesignated  as  §  413.86(g)(9)) 
to  address  application  of  the  FTE  caps 
writh  regard  to  a  hospital  that  began 
construction  of  an  entire  facility  prior  to 
August  5,  1997,  sponsored  medi(»l 
residency  training  programs,  and 
temporarily  trained  those  residents  at 
another  hospital(s)  until  the  new  facility 
was  completed.  For  hospitals  that  meet 
these  criteria,  we  propose  that  the  FTE 
caps  will  be  determined  in  a  manner 
similar  to  those  hospitals  that  qualify  for 
an  adjustment  to  the  FTE  cap  unde.- 
§413.86(g)(6)(i).  That  is.  the  hospital's 
cap  would  equal  the  lesser  of  (a)  the 
product  of  the  highest  number  of 


24736 


Federal  Register / Vol.  64,  No.  88 /Friday,  May  7,  1999 /Proposed  Rules 


residents,  in  any  program  year  during 
the  third  [year  of  the  first  program's 
existenc^for  all  new  residency  training 
programal  at  either  the  newly 
construcled  facility  or  the  temporary 
training  site  and  the  number  of  years  in 
which  residents  are  expected  to 
complete  the  programs  based  on  the 
minimun  i  accredited  length  for  each 
type  of  pi  ogram;  or  (b)  the  number  of 
accredited  slots  available  for  each  year 
of  the  pre  gram.  If  the  medical  residency 
training  f  rograms  sponsored  by  the 
newly  co  istructed  hospital  have  been  in 
existence  for  3  years  or  more  by  the  time 
the  residi  nts  begin  training  at  the  newly 
construct  sd  hospital,  the  newly 
construct  sd  hospital's  cap  would  be  the 
number  qf  residents  training  in  the  third 
year  of  thte  first  of  those  programs  begun 
at  the  a  temporary  training  site.  If  the 
medical  residency  training  programs 
sponsore(  I  by  the  newly  constructed 
hospital  have  been  in  existence  for  less 
than  3  yeirs  when  the  residents  begin 
training  a  t  the  newly  constructed 
hospital,  he  hospital's  cap  would  be 
based  on  iie  number  of  residents 
training  a  t  the  newly  constructed 
hospital  i  a  the  third  year  of  the  first  of 
those  pro  p'ams  (including  the  years  at 
the  tempc  rary  training  site).  This 
provision  would  be  effective  for 
portions  (if  cost  reporting  periods 
occurring  on  or  after  October  1, 1999. 

5.  Temporary  Adjustments  to  Kit  Cap 
To  Reflec :  Residents  Affected  by 
Hospital  ( [llosure 

In  the  May  12, 1998  prospective 
payment  lystem  final  rule  (63  FR 
26330),  we  indicated  that  we  would 
allow  a  temporary  adjustment  to  a 


hospital's 


resident  cap  under  limited 


circumstances  and  if  certain  criteria  are 
met  wher  a  hospital  assumes  the 
training  of  additional  residents  because 
of  anothet  hospital's  closure.  The 
temporary  adjustment  to  the  Fit  cap  is 
available  o  the  hospital  only  for  the 
period  of  ;ime  necessary  to  train  those 
displaced  residents.  Once  the  residents 
leave  the  lospital  or  complete  their 
programs,  the  hospital  cap  would  be 
based  soli  ly  on  the  statutory  base  year 
(with  any  applicable  adjustments  for 
new  medical  residency  training 
programs  or  affiliated  group 
arrangemdnts). 

Under  c  urrent  policies,  we  permit  a 
temporar]  adjustment  to  the  Fit  cap  for 
a  hospital  only  if  it  assumed  additional 
medical  residents  from  a  hospital  that 
closed  in  he  July  1996-June  1997 
residency  training  year.  We  are 
proposing  to  allow  adjustments  to 
address  h  )spital  closures  after  this 
period.  T|us,  we  would  allow  an 
adjustmeilt  for  a  hospital  if  it  takes  on 


additional  residents  from  a  hospital  that 
closes  at  any  time  on  or  after  July  1, 
1996.  This  adjustment  is  intended  to 
account  for  residents  who  may  have 
partially  completed  a  medical  residency 
training  program  and  would  be  unable 
to  complete  their  training  without  a 
residency  position  at  another  hospital. 

We  are  proposing  this  change  because 
hospitals  have  indicated  a  reluctance  to 
accept  additional  residents  from  a 
closed  hospital  without  a  temporary 
adjustment  to  their  caps.  Therefore,  we 
are  proposing  to  add  a  new 
§  413.86(g)(8)  to  allow  a  temporary 
adjustment  to  a  hospital's  FTE  cap  to 
reflect  residents  added  because  of  a 
hospital's  closure  at  any  time  on  or  after 
July  1, 1996.  We  would  allow  an 
adjustment  to  a  hospital's  FTE  cap  if  the 
hospital  meets  the  following  criteria:  (a) 
the  hospital  is  training  additional 
residents  from  a  hospital  that  closed  on 
or  after  July  1. 1996;  and  (b)  the  hospital 
that  is  training  the  additional  residents 
who  are  assumed  from  the  closed 
hospital  submits  a  request  to  its  fiscal 
intermediary  at  least  60  days  before  the 
beginning  of  training  of  the  residents  for 
a  temporary  adjustment  to  its  FTE  cap, 
documents  that  the  hospital  is  eligible 
for  this  temporary  adjustment  to  its  FTE 
cap  by  identifying  the  residents  who 
have  come  from  the  closed  hospital  and 
have  caused  the  hospital  to  exceed  its 
cap.  and  specifies  the  length  of  time  that 
the  adjustment  is  needed.  After  the 
displaced  residents  leave  the  hospital's 
training  program  or  complete  their 
residency  program,  the  hospital's  cap 
would  be  based  solely  on  the  statutory 
base  year  (with  any  applicable 
adjustments  for  new  medical  residency 
training  programs  or  affiliated  group 
arrangements). 

6.  Determining  the  Weighted  Number  of 
FTE  Residents 

Section  413.86(g)(l)(ii)  states  that  for 
residency  programs  in  osteopathy, 
dentistry,  and  podiatry,  the  minimum 
requirement  for  certification  in  a 
specialty  or  subspecialty  is  the 
minimum  number  of  years  of  formal 
training  necessary  to  satisfy  the 
requirements  of  the  appropriate 
approving  body  listed  in  §  415.200(a). 
This  reference  is  incorrect.  The  correct 
section  in  which  approving  bodies  for 
residency  programs  are  listed  is 
§  415.152.  We  propose  to  make  this 
correction. 

Section  413.86(g)(l)(i)  specifies  that 
the  initial  residency  period  is  the 
minimum  number  of  years  of  formal 
training  necessary  to  satisfy  board 
eligibihty  in  the  particular  specialty  for 
which  the  resident  is  training,  as 
specified  in  the  1985-1986  Directory  of 


Residency  Training  Programs.  Section 
1886(h)(5)(G)(iii)  of  the  Act  allows  the 
Secretary  to  increase  or  decrease  the 
initial  residency  period  if  the  minimum 
number  of  years  of  formal  training 
specified  in  a  later  edition  of  the 
directory  is  different  from  the  period 
specified  in  the  1985-1986  Directory  of 
Residency  Training  Programs.  We  are 
proposing  to  revise  the  regulations  text 
to  state  that  the  initial  residency  period 
is  determined  using  the  most  recently 
published  edition  of  the  Graduate 
Medical  Education  Directory,  not  the 
1985-1986  Directory. 

7.  Clarification  of  a  Statement  in  the 
Preamble  of  the  May  12. 1998  Final  Rule 
Relating  to  Affiliated  Groups 

In  the  May  12, 1998  final  rule  (63  FR 
26341),  in  the  third  column  of  page 
26341,  in  the  sentence  prior  to  section 
"O.  Payment  to  Managed  Care  Plans  for 
Graduate  Medical  Education,"  we 
stated,  "If  the  combined  FTE  counts  for 
the  individual  hospitals  that  are 
members  of  the  same  affiliated  group  do 
not  exceed  the  aggregate  cap,  we  will 
pay  each  hospital  based  on  its  FTE  cap 
as  adjusted  per  agreements."  The  phrase 
"do  not  exceed"  should  have  read 
"exceed."  Thus,  the  sentence  should 
have  read,  "If  the  combined  FTE  counts 
for  individual  hospitals  that  are 
members  of  the  same  affiliated  group 
exceed  the  aggregate  cap,  we  will  pay 
each  hospital  based  on  its  FTE  cap  as 
adjusted  per  agreements."  We  regret  any 
confusion  that  resulted  from  this 
misstatement. 

V.  Proposed  Changes  to  the  Prospective 
Payment  System  for  Capital-Related 
Costs:  Special  Exceptions  Process 

Section  1886(g)  of  the  Act  requires  the 
Secretary  to  pay  for  hospital  capital- 
related  costs  "in  accordance  with  a 
prospective  payment  system  established 
by  the  Secretary."  Under  the  statute,  the 
Secretary  has  broad  authority  in 
establishing  and  implementing  the 
capital  prospective  payment  system.  We 
initially  implemented  the  capital 
prospective  payment  system  in  an 
August  30,  1991  final  rule  (56  FR 
43409),  in  which  we  established  a  10- 
year  transition  period  to  change  the 
payment  methodology  for  Medicare 
inpatient  capital-related  costs  from  a 
reasonable  cost-based  methodology  to  a 
prospective  methodology  (based  fully 
on  the  Federal  rate). 

Generally,  during  the  transition 
period,  inpatient  capital-related  costs 
will  be  paid  on  a  per  discharge  basis, 
and  the  amount  of  payment  depends  on 
the  relationship  between  the  hospital- 
specific  rate  and  the  Federal  rate  during 
the  hospital's  base  year.  A  hospital  with 
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a  base  year  hospital-specific  rate  less 
than  the  Federal  rate  will  be  paid  under 
the  fully  prospective  payment 
methodology  during  the  transition 
period.  This  method  is  based  on  a 
dynamic  blend  percentage  of  the 
hospital's  hospital-specific  rate  and  the 
applicable  Federal  rate  for  each  year 
during  the  transition  period.  A  hospital 
with  a  base  period  hospital-speciHc  rate 
greater  than  the  Federal  rate  will  be  paid 
under  the  hold  harmless  payment 
methodology  during  the  transition 
period.  A  hospital  paid  under  the  hold 
harmless  payment  methodology  receives 
the  higher  of  (1)  a  blended  payment  of 
85  percent  of  reasonable  cost  for  old 
capital  plus  an  amount  for  new  capital 
based  on  a  portion  of  the  Federal  rate  or 
(2)  a  payment  based  on  100  percent  of 
the  adjusted  Federal  rate.  The  amount 
recognized  as  old  capital  is  generally 
limited  to  the  allowable  Medicare 
capital-related  costs  that  were  in  use  for 
patient  care  as  of  December  31,  1990. 
Under  limited  circumstances,  capital- 
related  costs  for  assets  obligated  prior  to 
December  31, 1990,  but  put  in  use  for 
patient  care  after  December  31, 1990 
may  also  be  recognized  as  old  capital  if 
certain  conditions  are  met.  These  costs 
are  known  as  obligated  capital  costs. 
New  capital  costs  are  generally  defined 
as  allowable  Medicare  capital-related 
costs  for  assets  put  in  use  for  patient 
care  after  December  31, 1990.  Beginning 
in  FY  2001,  at  the  conclusion  o^'the 
transition  period  for  the  capital 
prospective  payment  system,  capital 
payments  will  be  based  solely  on  the 
Federal  rate  for  most  hospitals. 

In  the  August  30,  1991  final  rule,  we 
also  established  a  capital  exceptions 
pohcy,  which  provides  for  exceptions 
payments  during  the  transition  period 
(§  412.348).  We  also  indicated  that  we 
would  carefully  monitor  the  impact  of 
the  capital  prospective  payment  system 
in  order  to  determine  whether  some 
type  of  permanent  exceptions  process 
was  necessary  and  the  circiunstances 
under  which  additional  payments 
would  be  made. 

In  the  Conference  Report  that 
accompanied  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993 
(Pub.  L.  103-66),  Congress  addressed 
obligated  capital  criteria  for  hospitals  in 
States  with  a  lengthy  certificate  of  need 
(CON)  process.  The  language  states, 
"The  conferees  note  that  in  the 
proposed  rule  for  fiscal  year  1994 
changes  to  the  hospital  inpatient 
prospective  payment  system  that  was 
published  in  the  Federal  Register  on 
May  26, 1993,  the  Secretary  indicated 
that  insufficient  information  was 
available  to  complete  a  systematic 
evaluation  of  the  obligated  capital 


criteria  for  hospitals  in  states  with  a 
lengthy  Certificate-of-Need  process  in 
time  to  consider  appropriate  changes 
during  the  fiscal  year  1994  rulemaking 
process.  The  conferees  expect  the 
Secretary  to  complete  the  assessment  in 
time  for  consideration  in  the  fiscal  year 
1995  rulemaking  process  and  that 
appropriate  changes  in  payment  policy 
will  be  made  to  address  the  problems  of 
hospitals  subject  to  a  lengthy  Certificate- 
of-Need  review  process  or  subject  to 
other  circumstances  which  are  not  fully 
addressed  in  the  current  rules.  In 
addition,  the  conferees  believe  the 
Secretary  should  evaluate  whether 
current  policies  provide  adequate 
protection  to  sole  commimity  hospitals 
and  hospitals  that  serve  a 
disproportionate  share  of  low  income 
patients."  (H.R.  Conf.  Rep.  No.  103-66, 
at  744  (1993)). 

In  the  May  27, 1994  proposed  hospital 
inpatient  prospective  payment  rule  (59 
FR  27744),  we  described  our  analysis  of 
provisions  related  to  obligated  capital 
for  hospitals  subject  to  lengthy  CON 
processes  and  proposed  a  change  to  the 
deadline  for  putting  an  asset  into  use  for 
patient  care  (§412.302(c)(2)(i)(D)).  We 
proposed  changing  the  deadline  from 
"the  earlier  of  September  30,  1996,  or 
4  years  bom  the  date  of  CON  approval 
to  "the  later  of  September  30, 1996.  or 
4  years  fi-om  the  date  of  CON  approval. 

In  addition,  in  the  May  27,  1994 
proposed  rule,  we  noted  that  the  same 
hospitals  that  had  asked  for  changes  in 
the  obligated  capital  provisions  had  also 
recommended  changes  to  the  capital 
exceptions  policy,  which  would  provide 
exceptions  payments  after  the 
conclusion  of  the  capital  prospective 
payment  transition  period.  These 
hospitals  had  asked  that  the  minimum 
payment  level  for  urban  hospitals  with 
at  least  100  beds  and  a  DSH  percentage 
of  at  least  20.2  percent  be  guaranteed 
through  the  rest  of  the  transition  and 
extended  for  at  least  10  years  after  the 
transition.  We  noted  that  we  had  tried 
to  address  the  concerns  of  these 
hospitals  in  developing  the  proposed 
special  exceptions  process  that  was 
discussed  in  the  same  proposed  rule. 

In  the  September  1,  1994  final  rule  (59 
FR  45376),  we  adopted  the  proposed 
change  to  the  deadline  for  putting  an 
asset  into  use  in  the  obligated  capital 
regulations  (§412.348).  We  also 
implemented  the  capital  special 
exceptions  process  and  adopted 
qualifying  criteria  for  the  classes  of 
eligible  hospitals.  The  classes  of  eligible 
hospitals  include  urban  hospitals  with  a 
DSH  percentage  of  20.2  percent  and  at 
least  100  beds  and  sole  community 
hospitals. 


Under  the  special  exceptions 
provision  at  §  412.348(g),  an  additional 
payment  may  be  made  for  up  to  10  years 
beyond  the  end  of  the  capital 
prospective  payment  system  transition 
period  for  eligible  hospitals  that  meet 
(1)  a  project  need  requirement,  (2)  a 
project  size  requirement,  and  (3)  in  the 
case  of  certain  urban  hospitals,  an 
excess  capacity  test.  In  the  September  1, 
1994  final  rule,  we  described  the  special 
exceptions  process  as  "*  '  *  narrowly 
defined,  focusing  on  a  small  group  of 
hospitals  who  found  themselves  in  a 
disadvantaged  position.  The  target 
hospitals  were  those  who  had  an 
immediate  and  imperative  need  to  begin 
major  renovations  or  replacements  just 
after  the  beginning  of  the  capital 
prospective  payment  system.  These 
hospitals  would  not  be  eligible  for 
protection  under  the  old  capital  and 
obligated  capital  provisions,  and  would 
not  have  been  allowed  any  time  to 
accrue  excess  capital  prospective 
payments  to  fund  these  projects."  (59 
FR  45385) 

In  addition  to  sole  community 
hospitals  and  urban  hospitals  with  at 
least  100  beds  that  have  a  DSH 
percentage  of  at  least  20.2  percent, 
hospitals  eligible  for  special  exceptions 
include  urban  hospitals  with  at  least 
100  beds  that  receive  at  least  30  percent 
of  their  revenue  fi^m  State  or  local 
funds  for  indigent  care,  and  hospitals 
with  a  combined  inpatient  Medicare 
and  Medicaid  utilization  of  at  least  70 
percent. 

To  quaUfy  for  a  special  exceptions 
payment,  a  hospital  must  satisfy  a 
project  need  requirement  as  described  at 
§  412.348(g)(2)  and  a  project  size 
requirement  as  described  at 
§  412.348(g)(5).  For  hospitals  in  States 
with  CON  requirements,  the  project 
need  requirement  is  satisfied  by 
obtaining  a  CON  approval.  For  other 
hospitals,  the  project  need  requirement 
is  satisfied  by  meeting  an  age  of  assets 
test.  The  project  size  requirement  is 
satisfied  if  the  hospital  completes  the 
qualifying  project  between  the  period 
beginning  on  or  after  its  first  cost 
reporting  period  beginning  on  or  after 
October  1, 1991,  and  the  end  of  its  last 
cost  reporting  period  beginning  before 
October  1,  2001,  and  the  project  costs 
are  (1)  at  least  $200  million  or  (2)  at 
least  100  percent  of  the  hospital's 
operating  cost  during  the  first  12-month 
cost  reporting  period  beginning  on  or 
after  October  1, 1991.  The  minimum 
payment  level  under  special  exceptions 
for  all  qualifying  hospitals  is  70  percent 
of  allowable  capital-related  costs. 
Special  exception  payments  are  offset 
against  positive  Medicare  capital  and 
operating  margins. 
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Whe;  1  we  established  the  special 
exceptions  process,  we  selected  the 
hospital's  cost  reporting  period 
beginning  before  October  1,  2001,  as  the 
project  completion  date  in  order  to  limit 
cost-ba  »ed  exceptions  payments  to  a 
period  af  not  more  than  10  years  beyond 
the  end  of  the  transition  to  the  fully 
Federal  capital  prospective  payment 
system.  Because  hospitals  are  eligible  to 
receive! special  exceptions  payments  for 
up  to  1^  years  from  the  year  in  which 
they  coinplete  their  project  (but  for  not 
more  than  10  years  after  September  30, 
2001,  tike  end  of  the  capital  prospective 
paymeift  transition),  if  a  project  is 
completed  by  September  30,  2001, 
exceptions  payments  could  continue  up 
to  September  30,  2011.  In  addition,  we 
believed  that  for  projects  completed 
after  th^  September  30,  2001,  hospitals 
would  kave  had  the  opportimity  to 
reserve  jtheir  prior  years'  capital 
prospetjtive  payment  system  payments 
for  financing  projects. 

In  thi  July  31, 1998  final  rule  (63  FR 
40999), 'we  stated  that  a  few  hospitals 
had  exdressed  concern  with  the 
required  completion  date  of  October  1, 
2001,  aad  other  qualifying  criteria  for 
the  special  exceptions  payment. 
Therefore,  we  solicited  certain 
informattion  from  hospitals  on  major 
capital  I  lonstruction  projects  that  might 
qualify  'or  the  capital  special  exceptions 
pSymerts  so  we  could  determine  if  any 
changes  in  the  special  exceptions 
criteria  ar  process  were  necessary. 

Four  lospitals  responded  timely  with 
informajlion  on  their  major  capital 
construfction  projects.  The  hospitals 
submitt  }d  information  about  their 
locatior ,  the  cost  of  the  project,  the  date 
that  the  certificate  of  need  approval  was 
receivec  ,  the  start  date  of  the  project, 
and  the  anticipated  completion  date. 

Some  hospitals  suggested  that  we 
change  (he  existing  project  completion 
date  crijerion,  that  is,  the  criterion  that 
the  qualifying  projects  must  be 
completed  between  the  hospital's  first 
cost  repprting  period  beginning  on  or 
after  October  1, 1991,  and  the  end  of  its 
last  cosj  reporting  period  beginning 
before  October  1,  2001.  They  proposed 
that,  as  fn  alternative,  a  hospital  be 
eligible  for  the  special  exceptions 
paymeiM  if  the  hospital  had  received  its 
CON  approval  for  tJie  qualifying  project 
by  September  1,  1995,  and  had  spent 
$750,00t)  or  10  percent  of  total  project 
cost  by  uiat  date,  and  that  the  project 
completion  date  be  changed  to 
December  31,  2005  (which  would  be 
well  beyond  the  10  years  we  have 
establis  led  for  the  capital  prospective 
paymen  system  transition).  However, 
other  he  spitals  recommended  that  we 


not  institute  a  date  by  which  a  hospital 
must  have  received  its  CON  approval. 

In  addition,  some  hospitals  nave 
suggested  other  ways  in  which  the 
special  exceptions  process  could  be 
revised.  Some  of  these  hospitals 
expressed  concern  about  the  project  size 
requirement  and  stated  that  small 
community-based  institutions  were 
unHkely  to  be  able  to  support  debt  in 
the  range  of  $200  million. 

We  understand  that  a  few  hospitals 
may  not  meet  the  DSH  percentage 
requirement  of  at  least  20.2  percent. 
Some  of  these  hospitals  suggested 
lowering  the  qualifying  percentage  to  15 
percent.  They  also  suggested  changing 
the  payment  level  for  special  exceptions 
from  70  percent  to  85  percent  and 
changing  the  requirement  at 
§412.348(g)(8)(ii)(B)  that  special 
exception  payments  be  offset  against 
positive  Medicare  operating  and  capital 
margins.  They  suggested  limiting  the 
offset  provision  to  capital  margins.  In 
addition,  some  of  these  hospitals 
suggested  capping  special  exceptions 
payments  that  result  from  changes  to  the 
current  special  exceptions  process  at 
$40  milhon  annually. 

While  we  have  no  specific  proposal  at 
this  time  to  revise  the  special  exceptions 
process,  we  specifically  invite 
comments  from  hospitals  and  other 
interested  parties  on  the  suggestions  and 
recommendations  discussed  above.  We 
note  that,  since  the  capital  special 
exceptions  process  is  budget  neutral, 
any  liberalization  of  the  policy  would 
require  a  commensurate  reduction  in 
the  capital  rate  paid  to  all  hospitals. 
Even  after  the  end  of  the  capital 
prospective  payment  system  transition, 
we  will  continue  to  make  an  adjustment 
to  the  capital  Federal  rate  in  a  budget 
neutral  manner  to  pay  for  exceptions,  as 
long  as  an  exceptions  poHcy  is  in  force. 
Currently,  the  limited  special 
exceptions  policy  wall  allow  for 
exceptions  payments  through 
September  30,  2011. 

We  have  little  information  about  the 
impact  of  any  of  the  reconrmiended 
changes,  since  no  hospitals  are  currently 
being  paid  under  the  special  exceptions 
process.  Until  FY  2001,  the  special 
exceptions  provision  pays  either  the 
same  as  the  regular  exceptions  process 
or  less  for  high  DSH  and  sole 
community  hospitals.  We  will  attempt 
to  obtain  information  on  projects  that 
may  qualify  for  special  exceptions 
paym.ents  through  our  fiscal 
intermediaries  during  the  comment 
period.  However,  we  are  reluctant  to 
place  a  significant  data  gathering  burden 
on  fiscal  intermediaries  at  this  time 
because  of  their  current  workload 
resulting  from  the  major  efforts  to  make 


the  Medicare  computer  systems 
compliant  on  January  1,  2000.  Based  on 
comments  that  we  receive  from 
hospitals  and  any  data  received  from  the 
fiscal  intermediaries,  we  may  address 
changes  to  the  special  exceptions 
criteria  in  the  final  rule,  or  we  may 
propose  changes  in  the  criteria  in  the  FY 
2001  hospital  inpatient  prospective 
payment  system  proposed  rule. 

VI.  Proposed  Changes  for  Hospitals  and 
Hospital  Units  Excluded  From  the 
Prospective  Payment  System 

A.  Limits  on  and  Adjustments  to  the 
Target  Amounts  for  Excluded  Hospitah 
and  Units  (§§  413.40(b)(4)  and  (g)) 

1.  Updated  Caps 

Section  1886(b)(3)  of  the  Act  (as 
amended  by  section  4414  of  the  BBA) 
establishes  caps  on  the  target  amounts 
for  certain  excluded  hospitals  and  units 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  1997  through 
September  30,  2002.  The  caps  on  the 
target  amounts  apply  to  the  following 
three  categories  of  excluded  hospitals: 
psychiatric  hospitals  and  units, 
rehabilitation  hospitals  and  units,  and 
long-term  care  hospitals. 

A  discussion  of  now  the  caps  on  the 
target  amounts  were  calculated  can  be 
found  in  the  August  29, 1997  final  rule 
with  comment  period  (62  FR  46018);  the 
May  12, 1998  final  rule  (63  FR  26344); 
and  the  July  31, 1998  final  rule  (64  FR 
41000).  For  purposes  of  calculating  the 
caps,  the  statute  requires  us  to  calculate 
the  75th  percentile  of  the  target  amounts 
for  each  class  of  hospital  (psychiatric, 
rehabilitation,  or  long-term  care)  for  cost 
reporting  periods  ending  during  FY 
1996.  The  resulting  amounts  are 
updated  by  the  market  basket 
percentage  to  the  applicable  fiscal  year. 

The  current  estimate  of  the  market 
basket  increase  for  excluded  hospitals 
and  units  for  FY  2000  is  2.6  percent. 
Accordingly,  the  proposed  caps  on 
target  amounts  for  cost  reporting  periods 
begirming  in  FY  2000  are  as  follows: 

•  Psychiatric  hospitals  and  units: 
$11,067 

•  Rehabilitation  hospitals  and  imits: 
$20,071 

•  Long-term  care  hospitals:  $39,596 

2.  New  Excluded  Hospitals  and  Units 
(§  413.40(f)) 

a.  Updated  Caps  for  New  Hospitals 
and  Units.  Section  1886(b)(7)  of  the  Act 
establishes  a  payment  methodology  for 
new  psychiatric  hospitals  and  units, 
rehabilitation  hospitals  and  units,  and 
long-term  care  hospitals.  Under  the 
statutory  methodology,  for  a  hospital 
that  is  within  a  class  of  hospitals 
specified  in  the  statute  and  that  first 
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receives  payments  as  a  hospital  or  unit 
excluded  from  the  prospective  payment 
system  on  or  after  October  1, 1997,  the 
amount  of  payment  will  be  determined 
as  follows.  For  the  first  two  12-month 
cost  reporting  periods,  the  amoimt  of 
payment  is  the  lesser  of  (1)  the  operating 
costs  per  case,  or  (2)  110  percent  of  the 
national  median  of  target  amounts  for 
the  same  class  of  hospitals  for  cost 
reporting  periods  ending  during  FY 
1996,  updated  to  the  first  cost  reporting 
period  in  which  the  hospital  receives 
payments  and  adjusted  for  differences 
in  area  wage  levels. 

The  proposed  amounts  included  in 
the  following  table  reflect  the  updated 
110  percent  of  the  wage  neutral  national 
median  target  amounts  for  each  class  of 
excluded  hospitals  and  imits  for  cost 
reporting  periods  beginning  during  FY 
2000.  These  figures  are  updates  to  the 
final  FY  1999  figures  by  the  estimated 
market  basket  increase  of  2.6  percent. 
For  a  new  provider,  the  labor-related 
share  of  the  target  amount  is  multiplied 
by  the  appropriate  geographic  area  wage 
index  and  added  to  the  nonlabor-related 
share  in  order  to  determine  the  per  case 
limit  on  payment  under  the  statutory 
payment  methodology  for  new 
providers. 


Class  of  excluded 
hospital  or  unit 

Labor- 
related 
sitare 

Nonlabor- 
related 
share 

Psychiatric  

Rehabilitation 

Long-Term  Care  

$6,376 
12,537 
16,158 

$2,536 
4.984 
6,424 

b.  Multicampus  Excluded  Hospitals. 
Section  1886(b)  of  the  Act,  as  amended 
by  the  BBA,  provides  for  caps  on  target 
amounts  for  certain  classes  of  excluded 
hospitals,  and  also  provides  a  statutory 
payment  methodology  for  new  excluded 
hospitals.  A  question  has  arisen 
regarding  the  appropriate  target  amount 
to  be  used  for  an  excluded  hospital  or 
unit  that  was  part  of  a  multicampus 
hospital  but  alters  its  organizational 
structure  so  that  it  is  no  longer  part  of 
that  multicampus  hospital.  The  question 
was  raised  by  long-term  care  hospitals 
that  are  seeking  alternate  structures  due 
to  the  apphcation  of  the  cap  on  hospital- 
specific  target  amounts  specified  in 
§413.40(c)(4)(iii). 

In  these  cases,  to  determine  the 
appropriate  target  amoimt,  we  must 
determine  whether  the  excluded 
hospital  or  unit  established  under  the 
organizational  restructure  is  a  new 
provider.  Under  §  413.40(f)(1),  a  new 
excluded  hospital  or  unit  is  a  provider 
of  hospital  inpatient  services  that  (1)  has 
operated  as  the  type  of  hospital  or  unit 
for  which  HCFA  granted  it  approval  to 
participate  in  the  Medicare  program. 


under  present  or  previous  ownership  (or 
both),  for  less  than  1  full  year;  and  (2) 
has  provided  the  tjrpe  of  hospital 
inpatient  services  for  which  HCFA 
granted  it  approval  to  participate  for  less 
than  2  full  years.  For  a  new  children's 
hospital,  a  2-year  exemption  from  the 
application  of  the  target  amount  is 
permitted  (§  413.40(f){2)(i)).  For  the  first 
two  12-month  cost  reporting  periods,  a 
new  psychiatric  or  rehabilitation 
hospital  or  unit  or  a  long-term  care 
hospital  receives  the  lower  of  its  new 
inpatient  operating  cost  per  case  or  110 
percent  of  a  national  median  of  target 
amounts  for  the  class  of  hospital, 
updated  and  adjusted  for  area  wages 
(§413.40(f)(2)(ii)). 

If  the  entity  that  separated  itself  from 
the  multicampus  hospital  provides 
inpatient  services  of  a  different  type 
than  it  had  when  it  was  part  of  the 
multicampus  hospital  so  that  it  qualifies 
as  a  different  class  of  excluded  hospital 
or  unit  (for  example,  from  long-term 
care  to  rehabilitation),  we  would 
calculate  a  new  target  amount  per 
discharge  for  the  newly  created  hospital 
or  unit.  However,  if  the  entity  does  not 
operate  as  a  different  class  of  hospital  or 
unit,  it  does  not  meet  the  criteria  at 
§  413.40(f)(1)  to  quahfy  as  a  new 
provider.  Instead,  if  the  entity  replaces 
a  hospital  or  unit  that  had  been 
excluded  from  the  prospective  payment 
system  (for  example,  the  entity  had 
previously  been  a  long-term  care 
hospital  before  becoming  part  of  the 
multicampus  hospital),  the  previously 
established  hospital-specific  target 
amount  for  the  hospital  prior  to 
becoming  part  of  the  multicampus 
hospital  would  again  be  applicable.  This 
is  consistent  with  our  current  policy  for 
a  hospital  or  unit  excluded  from  the 
prospective  payment  system  that  has 
periods  in  which  the  hospital  or  unit  is 
not  subject  to  the  target  amount,  as 
specified  at  §413.40(b)(l)(i).  The  target 
amount  established  earlier  for  the 
hospital  or  unit  is  again  applicable 
despite  intervening  cost  reporting 
periods  during  which  the  hospital  or 
unit  was  not  subject  to  that  target 
amount  due  to  other  provisions  of  the 
law  or  regulations  that  applied  while  it 
was  part  of  the  multicampus  hospital.  In 
contrast,  we  propose  to  revise 
§  413.40(b)(l)(iii)  to  specify  that  if  the 
entity  continues  to  operate  as  the  same 
class  of  hospital  that  is  excluded  from 
the  prospective  payment  system,  but 
does  not  replace  a  provider  that  existed 
prior  to  being  part  of  a  multicampus 
hospital  (for  example,  a  newly  created 
long-term  care  hospital  became  part  of 
a  multicampus  hospital  and 
subsequently  separates  from  the 


multicampus  hospital  to  operate 
separately),  the  base  period  for 
calculating  a  hospital-specific  target 
amount  for  the  newly  separated  hospital 
is  the  first  cost  reporting  period  of  at 
least  12  months  effective  with  the 
revised  Medicare  certification. 

3.  Exceptions 

The  August  29, 1997  final  rule  with 
comment  period  (62  FR  46018)  specified 
that  a  hospital  that  has  a  hospital- 
specific  target  amount  that  is  capped  at 
the  75th  percentile  of  target  amounts  for 
hospitals  in  the  same  class  (psychiatric, 
rehabilitation,  or  long-term  care)  would 
not  be  granted  an  adjustment  payment 
(also  referred  to  as  an  exception 
payment)  based  solely  on  a  comparison 
of  its  costs  or  patient  mix  in  its  base 
year  to  its  costs  or  patient  mix  in  the 
payment  year.  Since  the  hospital's  target 
amount  would  not  be  determined  based 
on  its  own  experience  in  a  base  year, 
any  comparison  of  costs  or  patient  mix 
in  its  base  year  to  costs  or  patient  mix 
in  the  payment  year  would  be 
irrelevant. 

In  addition,  the  July  31,  1998  final 
rule  (63  FR  41001)  revised  §  413.40(g)(1) 
to  specify,  under  paragraph  (g)(l)(iv), 
that  in  the  case  of  a  psychiatric  hospital 
or  unit,  rehabilitation  hospital  or  unit, 
or  long-term  care  hospital,  the  amount 
of  the  adjustment  payment  may  not 
exceed  the  applicable  limit  amounts  for 
hospitals  of  the  same  class. 

Similarly,  for  hospitals  and  units  with 
a  FY  1998  hospital-specific  revised 
target  amount  established  under  the 
rebasing  provision  at  §413.40(b)(l)(iv), 
in  determining  whether  the  hospital 
qualifies  for  an  adjustment  and  the 
amount  of  the  adjustment,  we  compare 
the  hospital's  operating  costs  to  the 
average  costs  and  statistics  for  the  cost 
reporting  periods  used  to  determine  the 
FY  1998  revised  target  amount.  Since 
the  rebased  FY  1998  target  amount  is  an 
average  of  three  cost  reporting  periods, 
as  described  in  §  413.40{b)(l)(iv), 
comparisons  of  costs  from  the  cost  year 
to  the  FY  1998  cost  period  would  be 
inaccurate.  Therefore,  as  specified  in  the 
August  29,  1997  final  rule  with 
comment  period  (62  FR  46018),  a 
determination  of  whether  the  hospital 
qualifies  for  an  adjustment  and  the 
amount  of  an  adjustment  is  based  on  a 
comparison  of  the  hospital's  operating 
costs  and  its  costs  used  to  calculate  the 
FY  1998  rebased  target  amount. 

The  conditions  that  must  be  met  to 
qualify  for  an  adjustment  remain 
unchanged,  as  specified  in  Chapter  30  of 
the  Provider  Reimbursement  Man'al. 
Making  comparisons  between  the  base 
year  and  the  cost  year  requires  that  each 
particular  inpatient  service  be 
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compared.  For  example,  to  determine 
whether  the  hospital  qualifies  for  an 
adjustment  and  the  amount  of  an 
adjustmt  mt  for  increased  routine 
services  or  an  increase  in  a  particular 
ancillary  service,  we  compare  the  costs 
incurred  by  the  hospital  in  the  cost  year 
to  the  hcspital's  routine  services  or 
ancillar)  services  in  the  base  year. 
Therefoi  b,  for  hospitals  that  have  been 
rebased  Under  the  provisions  of 
§413.40lb)(l)(iv)  and  qualify  for  an 
adjustmi  nt  under  the  provisions  of 
§  413.40  g),  the  base  year  figures  used 
for  costs  utilization,  length-of-stay,  etc., 
are  determined  based  on  the  average  of 
the  costs  and  utilization  statistics  from 
the  same  3  cost  reporting  years  used  in 
calculating  the  FY  1998  rebased  target 
amount.  While  we  recognize  that 
addition  d  calculations  are  necessary  to 
prepare  i  in  adjustment  payment  request 
in  this  manner,  we  believe  it  is  the  most 
equitably  means  of  determining  an 
adjustmant  payment.  We  also  point  out 
that  the  averaging  calculation  for  the 
various  cost  centers  and  utilization 
statistics  must  only  be  performed  the 
first  yean  a  provider  requests  an 
adjustmant  after  FY  1998,  and  thereafter 
those  avaraged  calculations  may  be 
utilized  lor  subsequent  years' 
adjustment  requests. 

Therefcre,  once  these  averages  are 
calculated,  the  same  values  will  be  used 
for  detennuung  the  amount  of  any 
subsequent  year  adjustments. 

We  propose  to  revise  §  413.40(g)(1)  to 
clarify  these  limitations  on  the 
adjustmant  payments. 

4.  Development  of  Case-Mix  Adjusted 
Prospect  ve  Pajraient  System  for 
Rehabilitation  Hospitals  and  Units 

Sectioh  4421  of  the  BBA  added  a  new 
section  1886(j)  to  the  Act  which 
mandate;  the  phase-in  of  a  case-mix 
adjusted  prospective  payment  system 
for  inpat  ent  rehabilitation  services 
(freestan  iing  hospitals  and  units)  for 
cost  rep€  rting  periods  beginning  on  or 
after  October  1,  2000  and  before  October 
1,  2002.  The  prospective  payment 
system  v  ill  be  fully  implemented  for 
cost  repc  rting  periods  beginning  on  or 
after  Oct|)ber  1 ,  2002. 

As  prolvided  in  section  1886(j)(3)(A) 
of  the  Aat,  the  prospective  payment 
rates  will  be  based  on  the  inpatient 
operating  and  capital  costs  of 
rehabilitation  facilities.  Payments  will 
be  adjusljed  for  case-mix  using  patient 
classification  groups,  area  wages, 
inflation  and  outlier  and  any  other 
factors  t^e  Secretary  determines 
necessary.  We  will  set  prospective 
payment  amounts  so  that  total  payments 
under  thu  system  during  FY  2001  and 


FY  2002 


are  projected  to  equal  98 


percent  of  the  amount  of  payments  that 
would  have  been  made  under  the 
current  payment  system.  Outlier 
payments  in  a  fiscal  year  may  not  be 
projected  or  estimated  to  exceed  5 
percent  of  the  total  payments  based  on 
the  rates  for  that  fiscal  year. 

B.  Changes  in  Bed  Size  or  Status  of 
Hospital  Units  Excluded  Under  the 
Prospective  Payment  System 

Existing  regulations  (§§  412.25(b)  and 
(c))  specify  that,  for  purposes  of 
payment  to  a  psychiatric  or 
rehabilitation  unit  that  is  excluded  from 
the  prospective  payment  system, 
changes  in  the  bed  size  or  the  status  of 
excluded  hospital  units  will  be 
recognized  only  at  the  beginning  of  a 
cost  reporting  period.  These  regulations 
have  been  in  effect  since  the  inception 
of  the  inpatient  hospital  prospective 
payment  system  and  were  intended  to 
simplify  administration  of  the  exclusion 
provisions  of  the  prospective  payment 
systems  by  establishing  clear  rules  for 
the  timing  of  changes  in  these  excluded 
units. 

Recently,  a  number  of  hospitals  have 
suggested  that  we  consider  a  change  in 
our  policy  to  recognize,  for  purposes  of 
exclusion  from  the  prospective  payment 
system,  reductions  in  number  of  beds 
in,  or  entire  closure  of,  units  at  any  time 
during  a  cost  reporting  period.  They 
indicated  that  the  bed  capacity  made 
available  as  a  result  of  these  changes 
could  be  used,  as  they  need  them,  to 
provide  additional  services  to  meet 
patient  needs  in  the  acute  care  part  of 
the  hospital  that  is  paid  ujider  the 
prospective  payment  system. 

We  have  evaluated  tne  concerns  of  the 
hospitals  and  the  effect  on  the 
administration  of  the  Medicare  program 
and  the  health  care  of  beneficiaries  of 
making  these  payment  changes.  As  a 
result  of  this  evaluation,  we  believe  it  is 
reasonable  to  adopt  a  more  flexible 
policy  on  recognition  of  hospitals' 
changes  in  the  use  of  their  facilities. 
However,  we  note  that  whenever  a 
hospital  establishes  an  excluded  unit 
within  the  hospital,  our  Medicare  fiscal 
intermediary  must  be  able  to  determine 
costs  of  the  unit  separately  &t)m  costs  of 
the  part  of  the  hospital  paid  under  the 
prospective  payment  system.  The 
proper  determination  of  costs  ensures 
that  the  hospital  is  paid  the  correct 
amount  for  services  in  each  part  of  the 
facility,  and  that  payments  under  the 
prospective  payment  system  do  not 
duplicate  payments  made  under  the 
rules  applicable  to  excluded  hospitals 
and  units,  or  vice  versa.  For  this  reason, 
we  do  not  believe  it  would  be 
appropriate  to  recognize,  for  purposes  of 
exclusion  from  the  prospective  payment 


system,  changes  in  the  bed  size  or  status 
of  an  excluded  unit  that  are  so  frequent 
that  they  interfere  with  the  ability  of  the 
intermediary  to  accurately  determine 
costs. 

Moreover,  section  1886(d)(1)(B)  of  the 
Act  authorizes  exclusion  from  the 
prospective  payment  system  of  specific 
types  of  hospitals  and  units,  but  not  of 
specific  admissions  or  stays,  such  as 
admissions  for  rehabilitation  or 
psychiatric  care,  in  a  hospital  paid 
imder  the  prospective  payment  system. 
Without  limits  on  the  frequency  of 
changes  in  excluded  units  for  purposes 
of  proper  Medicare  payment,  there  is 
the  potential  for  some  hospitals  to 
adjust  the  status  or  size  of  their 
excluded  units  so  fi^quently  that  the 
units  would  no  longer  be  distinct 
entities  and  the  exclusion  would 
effectively  apply  only  to  certain  types  of 
care. 

To  provide  more  flexibility  to 
hospitals  while  not  recognizing  changes 
that  undermine  statutory  requirements 
and  principles,  we  propose  to  revise 
§§  412.25(b)  and  (c)  to  provide  that,  for 
purposes  of  exclusion  from  the 
prospective  payment  system,  the 
number  of  beds  and  square  footage  of  an 
excluded  unit  may  be  decreased,  or  an 
excluded  unit  may  be  closed  in  its 
entirety,  at  any  time  during  a  cost 
reporting  period  under  certain 
conditions.  Thefiospital  would  be 
required  to  give  the  fiscal  intermediary 
and  the  HCFA  Regional  Office  a  30-day 
advance  written  notice  of  the  intended 
change  and  to  maintain  all  information 
needed  to  accurately  determine  costs 
attributable  to  the  excluded  unit  and 
proper  payments.  However,  smy  unit 
that  is  closed  during  a  cost  reporting 
period  could  not  be  paid  again  as  a  unit 
excluded  from  the  prospective  payment 
system  until  the  start  of  the  next  cost 
reporting  period.  If  the  number  of  beds 
or  square  footage  of  a  unit  excluded 
from  the  prospective  payment  system  is 
decreased  during  a  cost  reporting 
period,  that  decrease  would  remain  in 
effect  for  the  remainder  of  that  period. 

We  note  that  the  number  of  beds  and 
square  footage  of  the  part  of  the  hospital 
paid  under  the  prospective  payment 
system  may  also  be  affected  by  a  change 
in  the  size  or  status  of  a  unit  that  is 
excluded  from  the  prospective  payment 
system.  If  the  bed  capacity  and  square 
footage  were  previously  part  of  the 
excluded  unit  and  are  then  included  in 
the  part  of  the  hospital  paid  under  the 
prospective  payment  system  and  are 
used  to  treat  acute  patients  rather  than 
excluded  unit  patients,  the  additional 
bed  capacity  and  square  footage  would, 
starting  with  the  effective  date  of  the 
change,  be  counted  as  part  of  the 
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hospital  paid  under  the  prospective 
payment  system.  We  would  count  the 
bed  capacity  and  square  footage  for 
purposes  of  calculating  available  bed- 
days  and  the  number  of  beds  under 
§§412.105  and  412.106,  relating  to 
pajnments  for  the  indirect  costs  of  GME 
and  service  to  a  disproportionate  share 
of  low-income  patients.  On  the  other 
hand,  if  the  bed  capacity  and  square 
footage  are  taken  out  of  service  or  added 
to  another  Medicare  provider,  such  as  a 
distinct-part  SNF,  they  would  not  be 
counted  as  part  of  the  hospital  paid 
under  the  prospective  payment  system. 

C.  Payment  for  Services  Furnished  at 
Satellite  Hospital  Locations 

Under  Medicare,  each  hospital  is 
treated,  for  purposes  of  certification, 
coverage,  and  payment,  as  a  single 
institution.  That  is,  each  entity  that  is 
approved  to  participate  in  Medicare  as 
a  "hospital"  must  separately  comply 
with  applicable  health  and  safety 
requirements  as  a  condition  of 
participation  under  regulations  at  Part 
482,  with  provider  agreement 
requirements  specified  in  regulations  at 
Part  489,  and  with  requirements  relating 
to  the  scope  of  benefits  under  Medicare 
Part  A  and  B  specified  in  parts  409  and 
410.  Our  policies  that  involve  the 
movement  of  patients  from  one  hospital 
to  another,  or  from  outpatient  to 
inpatient  status  at  a  same  hospital,  are 
premised  on  the  assiunption  that  each 
hospital  is  organized  and  operated  as  a 
separate  institution. 

Section  412.22(e)  of  the  regulations 
permits  an  entity  that  is  located  in  the 
same  building  or  in  separate  buildings 
on  the  same  campus  as  another  hospital 
to  be  treated,  for  purposes  of  exclusion 
under  the  prospective  payment  systems, 
as  a  "hospital  within  a  hospital."  This 
status  is  available,  however,  only  when 
the  entity  meets  specific,  stringent 
criteria  designed  to  ensure  that  the 
hospital-within-a-hospital  is  organized 
as  a  separate  entity  and  operates  as  a 
separate  entity. 

Recently,  we  have  received  several 
requests  for  approval  of  "satellite" 
arrangements,  under  which  an  existing 
hospital  that  is  excluded  under  the 
prospective  payment  system,  and  that  is 
either  a  freestanding  hospital  or  a 
hospital-within-a-hospital  under 
§  412.22(e),  wishes  to  lease  space  in  a 
building  or  on  a  campus  occupied  by 
another  hospital,  and,  in  some  cases,  to 
have  most  or  all  services  to  patients 
furnished  by  the  other  hospital  under 
contractual  agreements,  including 
arrangements  permitted  under  section 
1881(w)(l)  of  the  Act.  In  most  cases,  a 
hospital  intends  to  have  several  of  these 
satellite  locations  so  that  the  hospital 


would  not  exist  at  any  single  location, 
but  only  as  an  aggregation  of  beds 
located  at  several  sites.  Generally,  the 
excluded  hospital  seeks  to  have  the 
satellite  facility  treated  as  if  the  satellite 
facility  were  "part  of  the  excluded 
hospital. 

Tne  fundamental  problem  with 
satellite  arrangements  is  that  the 
satellite  facility  might  be  "part  of  the 
excluded  hospital  only  on  a  nominal 
basis  (that  is,  only  on  paper).  The 
satellite  facility  might  not  operate  as 
part  of  the  excluded  hospital,  but 
instead  might  effectively  be  a  "part  of 
the  hospital  within  which  it  is  located, 
or  might  effectively  be  its  ovra  separate 
entity.  From  a  payment  perspective,  if 
the  satellite  facility  is  effectively  not 
part  of  the  excluded  hospital,  then 
Medicare  would  make  inappropriately 
high  payments  if  Medicare  treats  the 
satellite  facility  as  part  of  the  excluded 
hospital. 

Perhaps  most  significantly,  if 
Medicare  treated  the  satellite  facility  as 
part  of  the  excluded  hospital,  the 
services  in  the  satellite  facility  might 
inappropriately  be  paid  by  Medicare  on 
the  basis  of  reasonable  costs  (subject  to 
limits)  when  they  should  be  paid  on  the 
basis  of  prospective  payment.  If  the 
sateUite  facility  operates  as  "part  oF'  the 
prospective  payment  system  hospital  in 
which  it  is  located,  and  not  as  part  of 
the  excluded  hospital  with  which  it  is 
affiliated,  then  the  considerations 
underlying  exclusion  from  the 
prospective  payment  system  do  not 
apply  to  the  services  furnished  in 
satelUte  faciUties.  Thus,  if  the  satelUte 
facility  is  effectively  part  of  the 
prospective  payment  system  hospital, 
then  the  services  should  be  paid  under 
the  prospective  payment  system. 

SateUite  arrangements  can  lead  to 
inappropriate  Medicare  payments  in  a 
number  of  ways.  For  example,  an 
excluded  long-term  care  hospital  might 
set  up  a  satellite  facility  within  an  acute 
care  hospital  paid  under  the  prospective 
payment  system.  Such  a  configuration 
could  make  it  relatively  easy  for  the 
prospective  payment  hospital  to 
discharge  a  patient  prematurely  to  the 
excluded  long-term  care  hospital 
satellite  location  that  is  in  its  building 
or  on  its  campus.  The  result  could  be 
inappropriate  duplication  of  payment, 
in  that  the  prospective  payment  system 
hospital  would  receive  full  payment 
under  the  DRG  system  even  if  it  did  not 
complete  the  acute  treatment  of  the 
patient,  and  the  hospital  excluded 
under  the  prospective  payment  systems 
would  receive  payment  for  some 
services  that  should  have  been 
furnished  in  the  prospective  pa)mient 
system  hospital  and  paid  under  the 


prospective  payment  system.  While  the 
discharge  and  transfer  regulations  at 
§412.4  provide  disincentives  to  these 
inappropriate  transfers  in  some  10 
DRGs,  there  are  many  other  cases  not 
assigned  to  these  DRGs  in  which  such 
transfers  could  occur. 

Another  potential  abuse  related  to 
duplication  of  Medicare  payment  could 
occur  with  respect  to  the  preadmission 
payment  window  provisions  of  section 
1886(a)(4)  of  the  Act  (implemented 
under  regulations  at  §§  412.2(c)(5)  and 
413.40(c)(2)).  Under  the  regulations, 
services  provided  by  the  hospital  or  by 
an  entity  wholly  owned  or  operated  by 
the  hospital  widiin  the  3  calendar  days 
before  admission  to  a  prospective 
payment  system  hospital,  or  within  1 
calendar  day  before  admission  to  a 
hospital  excluded  from  the  prospective 
payment  system,  are  treated  for  payment 
purposes  as  if  they  had  been  furnished 
during  the  inpatient  stay.  For 
prospective  payment  system  hospitals, 
the  provision  is  designed  to  prevent 
services  historically  furnished  by 
hospitals  during  the  early  parts  of 
inpatient  stays  from  being  "unbundled" 
and  furnished  just  prior  to  admission 
and  billed  on  an  outpatient  basis.  If  this 
situation  were  to  occur,  the  result  would 
be  that  outpatient  payment  under 
Medicare  Part  B  would  be  made  for 
services  for  which  Part  A  payment  is 
provided  under  the  prospective 
payment  system,  that  is,  duplication  of 
payments  for  outpatient  and  inpatient 
services.  For  hospitals  excluded  from 
the  prospective  payment  system,  the 
payment  window  provision  is  intended 
to  minimize  beneficiary  liability  for  Part 
B  deductible  and  coinsurance  amounts 
while  encouraging  use  of  outpatient 
facilities  rather  than  inpatient  facilities 
when  appropriate. 

If  excluded  hospitals  were  able  to  set 
up  satellite  facilities  within  hospitals 
paid  under  the  prospective  payment 
system  and  obtain  exclusion  from  the 
prospective  payment  system  for  the 
satellite  facilities,  the  two  hospitals 
could  easily  circumvent  the 
preadmission  payment  window 
requirements  by  setting  up  outpatient 
departments  of  both  hospitals  at  each 
site  where  both  have  inpatient  facilities, 
and  scheduling  patients  who  are  to  be 
admitted  to  one  hospital  to  receive 
preadmission  care  at  the  outpatient 
department  of  the  other  hospital.  Thus, 
exclusion  of  satellite  facilities  could 
result  in  payments  that  are  inconsistent 
with  the  purpose  of  the  payment 
window.  (We  note  that  this  abuse  could 
also  OCCIU-,  at  least  theoretically,  if  the 
satellite  facilities  were  not  excluded 
from  the  prospective  payment  system. 
However,  allowing  exclusion  from  the 
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prospec  ive  payment  system  of  satellites 
increases  the  likelihood  that  such 
arranger  lents  will  actually  be  set  up.) 

There  also  is  a  potential  for  satellite 
facilities  to  be  used  as  a  means  to  avoid 
the  effects  of  section  4416  of  the  BBA, 
which  is  implemented  in  regulations  at 
§  413.40  f)(2)(ii).  This  section  limits  the 
target  aiiounts  for  psychiatric  and 
rehabilitation  hospitals  and  units  and 
long-tenh  care  hospitals  that  are  first 
paid  as  hospitals  excluded  from  the 
prospeclive  payment  system  on  or  after 
October  1.  1997,  to  110  percent  of  the 
national  median  of  the  target  amounts  of 
similarly  classified  hospitals.  This 
limitation  applies  to  the  hospital's  first 
two  12-iponth  cost  reporting  periods. 
Section  ^13.40(c)(4)(iii).  which 
implements  provisions  of  section  4414 
of  the  BBA,  sets  the  75th  percentile  of 
the  target  amounts  of  similarly  classified 
hospital!  as  a  limit  on  costs  for 
psychiatHc  and  rehabilitation  hospitals 
and  units  and  long-term  care  hospitals 
exclude<|  from  the  prospective  payment 
system  before  October  1,  1997.  If  we 
permitted  exclusion  of  sateUite 
facilities^  a  hospital  chain  could  set  up 
new  locations  and  avoid  the  limits 
applicable  to  new  providers  by 
characterizing  the  new  locations  as 
satellites  of  existing  hospitals.  This 
result  would  effectively  nullify  the 
anticipated  budgetary  savings  of  section 
4416  of  tpe  BBA  in  such  situations. 

While  many  hospitals  furnish  care  to 
cancer  patients,  exclusion  from  the 
prospective  payment  system  as  a  cancer 
hospital  |is  not  available  to  a  facility 
unless  itiwas  classifted  as  such  on  or 
before  December  31, 1991  (section 
1886(d)(10)(B)(v)  of  the  act  and 
regulaticins  at  §  412.23(0).  The  statute 
effectively  prohibits  recognition  of 
newly  established  hospitals  as  cancer 
hospital^.  If  we  were  to  permit  satellite 
locationi  of  excluded  hospitals  to  be  set 
up  within  prospective  payment  system 
hospitals  and  to  be  excluded  from  the 
prospective  payment  system,  existing 
cancer  hbspitals  might  set  up  satellite 
location)  in  prospective  payment 
hospital^,  thus  avoiding  the  prohibition 
on  new  (iancer  hospitals.  This  practice 
would  b4  inconsistent  with  section 
1886(d)(^0)(B)(v]  and  its  implementing 
regulatickis.  It  also  could  potentially 
allow  a  hospital  under  the  prospective 
paymenti  system  to  admit  or  transfer  all 
high-cos|  cancer  patients  to  the  "cancer 
hospital  ^teUite"  while  making  a  profit 
on  the  law-cost  cancer  patients 
remaining  at  the  prospective  payment 
system  hpspital. 

Finally,  we  note  that  rehabilitation 
units  th^  are  excluded  from  the 
prospective  payment  system  are 
required  to  have  a  medical  director  of 


rehabilitation  who  furnishes  services  to 
the  unit  or  its  patients  at  least  20  hours 
per  week  (§  412.29(f)(1)).  However,  this 
requirement  presumably  would  not 
apply  if  the  facility  is  described  not  as 
a  unit  of  the  hospital  in  which  it  is 
based,  but  as  a  satellite  of  an  existing 
rehabilitation  hospital,  since  that 
hospital  would  already  have  its  medical 
director.  The  existence  of  a  high  level  of 
physician  oversight  of  rehabilitation  is  a 
key  identifier  of  the  kind  of  imit  that 
provides  inpatient  hospital-level 
rehabilitation  care  as  its  primary 
activity,  not  merely  as  an  adjimct  or 
extension  of  acute  care.  We  beUeve 
allowing  satellites  of  rehabilitation 
hospitals  to  be  set  up  in  prospective 
payment  system  hospitals  and  excluded 
from  the  prospective  payment  system 
would  undermine  the  requirement  for 
that  level  of  physician  oversight,  and 
limit  our  ability  to  exclude  only  those 
units  providing  the  appropriate  level  of 
rehabilitation  services. 

We  believe  that  a  number  of  excluded 
hospitals  are  seeking  satellite 
arrangements  so  that  the  services 
furnished  in  the  satellite  facility  are 
inappropriately  paid  on  an  excluded 
basis  when  they  should  be  paid  on  a 
prospective  basis.  We  also  believe  that 
a  number  of  excluded  hospitals  are 
seeking  satellite  arrangements  in  order 
to  avoid  the  effect  of  the  payment  caps 
that  apply  to  new  hospitals  and  would 
apply  to  the  satellite  facility  if  the 
satellite  facility  received  separate 
certification.  And,  as  discussed  above, 
satellite  arrangements  can  lead  to  other 
problems.  To  prevent  inappropriate 
Medicare  payment  for  services 
furnished  in  satellite  facilities,  we 
propose  to  revise  §§412.22  and  412.25 
to  provide  for  payment  to  satellite 
facilities  of  hospitals  and  units  that  are 
excluded  from  the  prospective  payment 
system  under  specific  rules.  With 
respect  to  both  hospitals  and  units,  we 
would  define  "satellite  facility"  as  a 
part  of  a  hospital  that  provides  inpatient 
services  in  a  building  also  used  by 
another  hospital,  or  in  one  or  more 
buildings  on  the  same  campus  as 
buildings  also  used  by  another  hospital, 
but  is  not  a  "hospital-within-a- 
hospital,"  since  it  is  also  part  of  another 
hospital.  If  the  satellite  facility  is 
located  in  a  hospital  that  is  paid  under 
the  prospective  payment  system, 
Medicare  would  pay  for  services 
furnished  at  the  satellite  facility  by 
using  the  same  rates  that  apply  to  the 
prospective  payment  hospital  within 
which  the  satellite  is  located.  As 
explained  earlier,  we  believe  that,  if  the 
satellite  facility  is  effectively  "part  of 
the  prospective  payment  system 


hospital,  then  it  should  be  paid  under 
the  prospective  payment  system. 

If  the  satellite  facility  is  located  in  a 
hospital  excluded  from  the  prospective 
payment  system,  then  Medicare  would 
pay  for  the  services  furnished  in  the 
satellite  facility  as  follows:  we  would 
examine  the  discharges  of  the  satellite 
facility  and  we  would  apply  the  target 
amount  for  the  excluded  hospital  in 
which  the  hospital  is  located,  subject  to 
the  appUcable  cap  for  the  hospital  of 
which  the  satellite  is  a  part.  Also,  when 
the  satellite  facility  is  established,  we 
would  treat  the  satellite  facility  as  a  new 
hospital  for  payment  purposes.  That  is, 
for  the  satellite's  first  two  12-month  cost 
reporting  periods,  the  satellite  would  be 
subject  to  the  cap  that  apphes  to  new 
hospitals  of  the  same  class  as  the 
hospital  of  which  the  satellite  is  a  part. 
We  believe  that  application  of  the  cap 
for  new  hospitals  is  appropriate  because 
we  believe  that  a  number  of  hospitals 
are  attempting  to  avoid  the  new  hospital 
caps  by  characterizing  entities  as 
satellites  rather  than  new  hospitals. 

Under  our  proposal,  satellite  facilities 
excluded  from  the  prospective  payment 
system  prior  to  the  effective  date  of  the 
revised  regulations  (October  1, 1999) 
would  not  be  subject  to  those  new 
regulations  as  long  as  they  operate 
under  the  same 'terms  and  conditions  in 
effect  on  September  30, 1999.  We  would 
make  this  exception  available  only  to 
those  facilities  that  can  docimient  to  the 
HCFA  regional  offices  that  they  are 
operating  as  satellite  facilities  excluded 
irom  the  prospective  payment  system  as 
of  that  date,  not  to  facilities  that  might 
be  excluded  from  the  prospective 
payment  system  as  of  that  date  and  at 
some  later  time  enter  into  satellite 
arrangements.  The  proposed  rules  for 
payments  to  satellite  facilities  would 
not  apply  to  multicampus  arrangements, 
that  is,  those  in  which  a  hospital  has 
several  locations  but  does  not  share  a 
building  or  a  campus  with  any  other 
hospital  at  any  location. 

We  also  solicit  comment  on  a  possible 
further  exception.  In  section  4417  of  the 
BBA,  Congress  extended  the  long-term 
care  hospital  exclusion  to  a  hospital 
"that  first  received  payment  imder  this 
subsection  [subsection  1886(d)(l)(B)(iv) 
of  the  Act]  in  1986  which  has  an  average 
inpatient  length  of  stay  (as  determined 
by  the  Secretary)  of  greater  than  20  days 
and  that  has  80  percent  or  more  of  its 
annual  Medicare  inpatient  discharges 
with  a  principal  diagnosis  of  neoplastic 
disease  in  the  12-month  cost  reporting 
period  ending  in  fiscal  year  1997."  In 
view  of  the  specific  provision  made  for 
a  hospital  meeting  these  requirements, 
we  are  considering  whether  a  satellite 
facility  opened  by  such  a  hospital 
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should  be  exempt  from  the  proposed 
rules  on  satellites  on  this  preamble.  We 
welcome  comment  on  this  issue  and  on 
whether  such  an  exclusion  could  be 
implemented  without  compromising  the 
effectiveness  of  the  proposed  changes. 

We  recognize  that  there  may  be  some 
operational  difficulties  differentiating 
services,  costs,  and  discharges  of  the 
satellite  facilities  from  those  of  the 
existing  hospital  that  is  excluded  from 
the  prospective  payment  system.  If  these 
operational  problems  cannot  be 
overcome,  we  might,  in  the  final  rule, 
revise  §§  412.22  and  412.25  to  prohibit 
exclusion  of  any  hospital  or  hospital 
unit  from  the  prospective  payment 
system  that  is  structured,  entirely  or  in 
part,  as  a  satellite  facility  in  a  hospital 
paid  under  the  prospective  payment 
system.  The  effect  of  this  change  would 
be  that  all  Medicare  payments  to  such 
a  hospital  or  hospital  unit  with  a 
satellite  facility  would  be  made  under 
the  prospective  payment  system. 

Before  deciding  to  propose  these 
changes,  we  considered  whether  the 
bospital-within-a-hospital  rules  in 
§  412.22(e)  provide  adequate  protection 
against  abuses  of  the  prospective 
payment  system  exclusion  by  satellite 
facilities.  For  the  reasons  described 
below,  we  concluded  that  they  do  not. 

The  current  hospital-within-a-hospital 
criteria  were  issued  through  proposed 
rules  published  in  the  Federal  Register 
on  May  27. 1994  (59  FR  27708)  and  final 
rules  pubhshed  on  September  1, 1994 
(59  FR  45330).  In  those  documents,  we 
explained  that  the  DRG  system  is  based 
on  an  averaging  concept  that  provides 
appropriate  payment  for  the  type  and 
mix  of  cases  treated  by  acute  care 
hospitals,  but  that  the  averaging  concept 
underlying  the  DRG  system  does  not 
apply  to  long-stay  hospitals,  which  have 
few  short-stay  or  low-cost  cases  and 
might  be  systematically  underpaid  if  the 
prospective  payment  system  were 
applied  to  them.  We  explained  that  it 
would  not  be  appropriate  to  make 
prospective  payment  system  exclusion 
available  to  long-stay  units  of  acute 
hospitals,  since  those  units  account  for 
only  part  of  the  hospital's  patient  load 
and  the  principles  underlying  the 
prospective  payment  system  do  apply  to 
the  larger  hospital.  We  also  stated  that 
the  hospital-within-a-hospital  criteria, 
now  codified  at  §  412.22(e),  ensure  that 
facilities  structured  as  hospitals-within- 
hospitals  are  sufficiently  separate  from 
the  host  hospitals  to  warrant  exclusion 
from  the  prospective  payment  system  as 
separate  hospitals. 

The  considerations  that  make  it 
inappropriate  to  exclude  long-stay  units 
of  general  hospitals  from  the 
prospective  payment  system  also  make 


it  inappropriate,  in  our  view,  to  allow 
exclusion  from  prospective  pa3Tnent 
system  of  facilities  that  treat  only  a  part 
of  the  patient  load  of  the  larger 
prospective  payment  system  hospitals 
in  which  they  are  located,  but  are 
presented  as  satellites  of  another 
facility.  In  responding  to  a  comment  in 
the  September  1, 1994  final  rule,  we 
stated  that  we  believe  that  the  hospital- 
within-a-hospital  criteria  should  have 
application  in  all  cases  involving  joint 
occupancy  of  a  building  or  campus  by 
an  applicant  long-term  hospital  and 
another  hospital  (59  FR  45330).  After 
further  review  of  the  issue,  however,  we 
have  now  concluded  that  while  the 
hospital-within-a-hospital  criteria  are 
designed  to  prevent  potential  abuses 
similar  to  those  posed  by  satellites,  the 
criteria  themselves  cannot  be  effectively 
applied  to  satellite  arrangements.  This  is 
because  the  criteria  are  designed  to 
apply  to  hospitals  that  exist  only  in  one 
location.  For  example,  under 
§  412.22(e)(5)(ii),  one  criterion  for 
shovkdng  separate  operation  of  a 
hospital-within-a-hospital  is  that  the 
hospital's  costs  of  services  obtained 
under  contracts  or  other  arrangements 
from  the  host  hospital  (or  from  a 
controlling  third  entity)  be  no  more  than 
15  percent  of  the  hospital's  total 
inpatient  operating  cost.  Because  a 
satellite  facility  would  integrate  its  costs 
with  those  of  the  hospital  with  which  it 
is  affiliated,  it  is  possible  that  the  entire 
hospital  could  meet  this  test  even 
though  all  costs  of  the  satellite  facility 
were  incurred  under  contracts  or 
arrangements.  Likewise,  the  criterion 
regarding  the  source  of  inpatient 
referrals  (§412.22(e)(5)(iii))  could  be 
met  by  an  entire  hospital,  even  though 
most  or  all  patients  treated  at  a  satellite 
facility  were  referred  from  the  hospital 
in  which  the  satellite  is  located.  Thus, 
existing  hospital-within-a-hospital 
criteria  are  not  adequate  to  deal  with 
satellite  issues. 

D.  Responsibility  for  Care  of  Patients  in 
Hospitals  Within  Hospitals 

Normally,  hospitals  that  admit 
patients,  including  hospitals  subject  to 
the  prospective  payment  system  and 
"hospitals-within-hospitals"  that  are 
excluded  from  the  prospective  payment 
system,  accept  overall  responsibility  for 
the  patients'  care  and  furnish  all 
services  they  require.  In  accordance 
with  section  1886(d)(5)(I)  of  the  Act  and 
implementing  regulations  at  §412.4,  for 
payment  purposes,  the  prospective 
payment  system  distinguishes  between 
"discharges"  (situations  in  which  a 
patient  leaves  an  acute  care  hospital 
paid  imder  the  prospective  payment 
system  after  receiving  complete  acute 


care  treatment)  and  "transfers'" 
(situations  in  which  acute  care 
treatment  is  not  completed  at  the  first 
hospital  and  the  patient  is  transferred  to 
another  acute  care  hospital  for 
continued,  related  care).  The  payment 
rules  at  §  413.30,  which  apply  to 
hospitals  excluded  from  the  prospective 
payment  system,  also  are  premised  on 
the  assimiption  that  discharges  occur 
only  when  the  excluded  hospital's  care 
of  the  patient  is  complete. 

It  has  come  to  our  attention  that, 
given  the  co-location  of  prospective 
payment  system  facilities  and  facilities 
excluded  from  the  prospective  payment 
system  in  a  hospital-within-a-hospital, 
and  the  absence  of  cUnical  constraints 
on  the  movement  of  patients,  there  may 
be  situations  where,  in  such  settings, 
patients  appear  to  have  been  moved 
from  one  facility  to  another  for  financial 
rather  than  chnical  reasons.  The 
excluded  hospital-within-a-hcspital 
might  have  incentives  to 
inappropriately  discharge  patients  early 
(to  the  prospective  payment  system 
hospital  within  which  it  is  located)  in 
order  to  minimize  its  overall  costs  and 
in  turn  to  minimize  its  cost  per 
discharge.  If  the  excluded  hospital- 
within-a-hospital  inappropriately 
discharges  patients  to  the  prospective 
payment  system  hospital  without 
providing  a  complete  episode  of  the 
type  of  care  furnished  by  the  excluded 
hospital,  then  Medicare  would  make 
inappropriate  payments  to  the  hospital- 
within-a-hospital.  This  is  the  case 
because  payments  made  to  an  excluded 
hospital  are  made  on  a  per-stay  basis,  up 
to  the  hospital's  per  discharge  target 
amount,  and  any  artificial  decrease  in 
the  hospital's  cost  per  stay  could  lead  to 
the  hospital  inappropriately  avoiding  its 
target  amount  cap  mandated  by  section 
4414  of  the  BBA  and  receiving 
inappropriate  bonus  and  reUef 
payments  under  section  4415  of  the 
BBA. 

For  example,  if  a  long-term  care 
hospital  has  an  average  length  of  stay  of 
30  days  and  incurs  a  cost  per  patient- 
day  of  $1,500,  its  average  cost  per  stay 
is  $45,000  ($1,500  X  30).  If  that  hospital 
discharged  20  percent  of  its  patients  to 
a  prospective  payment  system  hospital 
before  the  30th  day  of  their  stay  at  the 
long-term  care  hospital,  the  patients 
might  still  stay,  on  average,  a  total  of  30 
days  at  the  two  hospitals.  However,  by 
transferring  an  increased  number  of 
patients  early  during  the  period,  the 
long-term  care  hospital  would  be  able  to 
reduce  its  cost  per  discharge. 

If  the  hospital's  cap  on  its  tai-get 
amount  is  $38,593  and  the  hospital's 
cost  per  discharge  is  $45,000,  then  the 
hospital's  payments  would  be  based  on 


24744 


Federal  Register /Vol.  64,  No.  88 /Friday,  May  7,  1999 /Proposed  Rules 


a  target  pmount  of  $38,593.  If,  as  a  result 
of  the  inappropriate  discharges,  the  cost 
per  stayjis  $37,500,  Medicare  payment 
to  the  hospital  would  be  based  on  a 
target  aipount  of  $37,500,  plus  an 
additioilal  amount  under  the  bonus 
provisicms  of  §  413.40(d)(2).  In  addition, 
a  separate  DRG  payment  would  be  made 
to  the  pfospective  payment  system 
hospitall  that  completed  the  treatment  at 
the  satellite  location.  Thus,  Medicare 
paymen  ;s  for  a  30-day  period  of 
inpatien  t  care  would  increase  without 
any  add  tional  quality  of  care  or  benefit 
to  the  patient.  The  additional  payment 
would  rierely  be  a  result  of  artificially 
decreasing  the  long-term  care  hospital's 
cost  per  discharge  and  adding  a  second 
paymen!  to  the  prospective  payment 
system  liospital. 

We  believe  it  is  important  to  address 
possible  financial  incentives  for 
inappropriate  early  discharges  from 
excluded  hospitals-within-hospitals  to 
prospective  payment  system  hospitals. 
Therefore,  we  considered  several 
approacpes  for  preventing  inappropriate 
Medicafle  payments  to  an  excluded 
hospitalJ-within-a-hospital  for 
inappro  )riate  discharges  to  the 
prospec  ive  payment  system  hospital  in 
which  il  is  located.  One  approach 
would  he  to  provide  that,  if  an  excluded 
hospital  within-a-hospital  transfers 
patients  from  its  beds  to  beds  of  the 
prospec  ive  payment  system  hospital 
with  which  it  is  located,  the  hospital- 
within-t  -hospital  would  not  qualify  for 
exclusic  n  in  the  next  cost  reporting 
period.  (Ve  recognize  that  this  approach 
might  "  )enali2e"  hospitals  for  transfers 
that  are  medically  appropriate. 
However,  we  need  to  balance  (1)  our 
concern  with  preventing  inappropriate 
Medical  b  payment  and  (2)  our  need  to 
have  a  rale  that  is  administratively 
feasible. 

A  sec(  »nd  possible  approach  would  be 
to  provi  le  that  the  hospital-within-a- 
hospital  would  qualify  for  exclusion 
only  if  i  transfers  patients  to  the 
prospec  ive  payment  system  hospital 
only  when  the  services  the  patients 
require  I  :annot  be  furnished  by  the 
hospital  within-a-hospital.  This 
approac  i  has  the  advantage  of 
specifically  targeting  inappropriate  early 
discharj  es,  but  it  has  the  significant 
disadva  itage  of  being  difficult  if  not 
impossi  )le  to  administer  because  of  the 
extent  o "  case  review  that  would  be 
requirec  to  implement  it. 

After  considering  these  options,  we 
have  deiided  to  propose  a  third 
approaqi.  Under  this  approach,  we 
would  deny  exclusion  to  a  hospital- 
within-a-hospital  for  a  cost  reporting 
period  if,  during  the  most  recent  cost 
reportinK  period  for  which  information 


is  available,  the  excluded  hospital- 
within-a-hospital  transferred  more  than 
5  percent  of  its  inpatients  to  the 
prospective  payment  system  hospital  in 
which  it  is  located.  We  believe  that  a  5- 
percent  allowance  of  transfers  under 
this  approach  would  (1)  avoid  the  need 
for  administratively  burdensome  case 
review,  (2)  provide  adequate  fiexibility 
for  transfers  in  those  cases  where  the 
hospital-within-a-hospital  is  not 
equipped  or  staffed  to  provide  the 
services  required  by  the  patient,  and  (3) 
limit  the  extent  to  which  patients  may 
be  transferred  inappropriately. 

We  welcome  comments  on  our 
proposed  approach  as  well  as 
suggestions  on  other  ways  to  address  the 
possible  incentives  for  inappropriate 
transfers  in  a  manner  that  is 
administratively  feasible. 

E.  Critical  Access  Hospitals  (CAHS) 

1.  Emergency  Response  Time 
Requirements  for  CAHs  in  Frontier  and 
Remote  Areas 

Because  of  the  high  cost  of  staffing 
rural  hospital  emergency  rooms  and  the 
low  volume  of  services  in  those 
facilities,  we  do  not  require  CAHs  to 
have  emergency  personnel  on  site  at  all 
times.  Thus,  for  CAHs,  the  regulations  at 
§  485.618(d)  require  a  doctor  of 
medicine  or  a  doctor  of  osteopathy,  a 
physician  assistant,  or  a  nurse 
practitioner  with  training  and 
experience  in  emergency  care  to  be  on 
call  and  immediately  available  by 
telephone  or  radio  contact,  and 
available  on  site  within  30  minutes,  on 
a  24-hour  basis.  We  included  this 
requirement  because  we  recognize  the 
need  of  nu-al  residents  to  have 
reasonable  access  to  emergency  care  in 
their  local  communities. 

Section  1820(h)  of  the  Act,  as  added 
by  section  4201  of  the  BBA,  states  that 
any  medical  assistance  facility  (MAF)  in 
Montana  shall  be  deemed  to  have  been 
certified  by  the  Secretary  as  a  CAH  if 
that  facility  is  otherwise  eligible  to  be 
designated  by  the  State  as  a  CAH. 
However,  under  the  current 
requirements,  following  the  initial 
transition  of  a  MAF  to  CAH  status,  the 
former  MAF  would  be  subject  to  the 
CAH  requirements  during  any 
subsequent  review,  one  of  which  is  the 
30-minute  emergency  response  time  for 
emergency  services  currently  required 
under  §485. 518(d). 

Recently,  some  facilities  have 
suggested  that  in  many  "frontier"  areas 
(that  is,  those  having  fewer  than  six 
residents  per  square  mile),  the 
requirement  of  a  30-minute  response 
might  be  too  restrictive  for  CAHs, 


especially  those  MAFs  transitioning  to 
CAH  status. 

We  are  aware  it  is  costly  and  difficult 
to  recruit  and  train  the  personnel 
needed  to  operate  emergency  rooms  in 
the  most  remote,  sparsely  populated 
rural  areas.  On  the  other  hand,  in 
contemplating  any  changes  to  the 
emergency  response  timeframe  for 
CAHs,  we  must  ensure  that  the  response 
time  is  not  extended  to  the  point  that 
patient  health  and  safety  are 
jeopardized. 

In  order  to  recognize  the  special  needs 
of  sparsely  populated  rural  areas  in 
meeting  beneficiaries'  health  needs,  and 
at  the  same  time  to  protect  patients' 
health  and  safety,  we  are  proposing  to 
revise  §  485.618(d)  to  allow  a  response 
time  of  up  to  60  minutes  for  a  CAH  if 

(1)  it  is  located  in  an  area  of  the  State 
that  is  defined  as  a  frontier  area  (that  is, 
having  fewer  than  six  residents  per 
square  mile  based  on  the  latest 
population  data  published  by  the 
Bureau  of  the  Census)  or  meets  other 
criteria  for  a  remote  location  adopted  by 
the  State  and  approved  by  HCFA  under 
criteria  specified  in  its  rural  health  care 
plan  under  section  1820(b)  of  the  Act; 

(2)  the  State  determines  that,  under  its 
rural  health  care  plan,  allowing  the 
longer  emergency  response  time  is  the 
only  feasible  method  of  providing 
emergency  care  to  residents  of  the  area; 
and  (3)  the  State  maintains 
documentation  showing  that  a  response 
time  up  to  60  minutes  at  a  particular 
CAH  it  designates  is  justified  because 
other  available  alternatives  would 
increase  the  time  required  to  stabilize 
the  patient  in  an  emergency.  The  criteria 
for  remote  location  would,  like  other 
parts  of  the  rural  health  care  plan,  be 
subject  to  review  and  approval  by  the 
HCFA  Regional  Office,  as  would  the 
State's  documentation  regarding  the 
emergency  response  time. 

We  note  that,  under  the  terms  of  the 
Montana  State  Code  applicable  to 
MAFs,  at  times  when  no  emergency 
response  person  is  available  to  come  to 
the  facility,  a  MAF's  director  of  nursing 
is  permitted  to  come  to  the  facility  and 
authorize  the  transfer  of  a  patient 
seeking  emergency  services  to  another 
facility.  Under  one  possible  reading  of 
the  State  requirement,  this  activity 
could  be  seen  as  an  alternative  way  of 
complying  with  the  emergency  services 
requirement  and  the  MAF's  (and  CAH's) 
responsibilities  under  section  1867  of 
the  Act  (the  Emergency  Medical 
Treatment  and  Active  Labor 
Amendments  Provision)  to  provide 
emergency  medical  screening  and 
stabilization  services  to  patients  who 
come  to  the  hospital  seeking  emergency 
treatment.  We  request  comments  on 
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whether  the  Medicare  regulations  in 
§§  485.618(d)  and  489.24  should  be 
hirther  revised  to  explicitly  permit  this 
practice  to  continue  following  the 
transition  of  a  MAF  to  CAH  status.  We 
are  particularly  interested  in  obtaining 
comment  from  practitioners  on  the  risks 
and  beneHts  involved  in  adoption  of 
this  practice. 

2.  Compliance  With  Minimum  Data  Set 
(MDS)  Requirements  by  CAHs  With 
Swing-Bed  Approval 

Existing  regulations  allow  CAHs  to 
obtain  approval  from  HCFA  to  use  their 
inpatient  beds  to  provide  posthospital 
SNF  care  (§485.645).  To  obtain  such 
approval,  however,  the  CAH  must  agree 
to  meet  specific  requirements  that  also 
apply  to  SNFs,  including  the 
comprehensive  assessment 
requirements  at  §  483.20(b)  of  the  SNF 
conditions  of  participation. 

Section  483.20(b)(1)  specifies  that  a 
SNF  must  make  a  comprehensive 
assessment  of  a  resident's  needs,  using 
the  resident  assessment  instrument 
specified  by  the  State.  Section 
483.20(b)(2)  further  specifies  that, 
subject  to  the  timeframes  in 
§  413.343(b),  the  assessments  must  be 
conducted  within  14  calendar  days  after 
the  patient  is  admitted;  within  14  days 
after  the  facility  determines,  or  should 
have  determined,  that  there  is  a 
significant  change  in  the  patient's 
physical  or  mental  condition;  and  at 
least  once  every  12  months.  Section 
413.343(b)  specifies  that  in  accordance 
with  the  methodology  in  §  413.337(c) 
related  to  the  adjustment  of  the  Federal 
rates  for  case-mix  (the  SNF  prospective 
payment  system),  patient  assessments 
must  be  performed  on  the  5th,  14th, 
30th.  60th,  and  90th  days  following 
admission. 

It  is  clear  that  the  timeframes  for 
patient  assessments  required  under 
§  413.343(b)  are  linked  to  the 
prospective  payment  system  for  SNFs. 
The  methodology  specifically 
referenced  in  §  413.337(c)  refers  to  the 
SNF  prospective  payment  system. 
Therefore,  it  is  apparent  that  the  patient 
assessments  and  concomitant 
timeframes  for  performing  such 
assessments  are  inextricably  intertwined 
with  the  case-mix  adjustment  under  the 
SNF  prospective  payment  system.  CAHs 
with  swing-bed  approval  are  not  paid 
for  their  services  to  SNF-level  patients 
under  that  SNF  prospective  payment 
system  but  are  paid  under  the  payment 
method  described  in  §413.114,  which 
does  not  include  a  case-mix  adjustment. 
Therefore,  the  timeframes  for  patient 
assessments  as  dictated  by  §  413.343(b) 
are  not  applicable  to  CAHs  and  are  not 
required  to  be  met  by  CAHs. 


Nevertheless,  to  make  it  explicit  that  the 
patient  assessment  timeframes  required 
under  §  413.343(b)  do  not  apply,  we 
propose  to  revise  §  485.645  to  state  that 
the  requirements  in  §  413.343(b).  and 
the  timeframes  specified  in  §  483.20.  do 
not  apply  to  CAHs. 

VII.  MedPAC  Recommendations 

We  have  reviewed  the  March  1. 1999 
report  submitted  by  MedPAC  to 
Congress  and  have  given  its 
recommendations  careful  consideration 
in  conjunction  with  the  proposals  set 
forth  in  this  document. 
Recommendations  3A  and  3B 
concerning  the  update  factors  for 
inpatient  hospital  operating  costs  and 
for  hospitals  and  hospital  distinct-part 
units  excluded  from  the  prospective 
payment  system  are  discussed  in 
Appendix  D  to  this  proposed  rule.  Other 
recommendations  are  discussed  below. 

A.  Excluded  Hospitals  and  Hospital 
Units  (Recommendations  4B  and  4C) 

Recommendation:  The  Congress 
should  adjust  the  wage-related  portion 
of  the  excluded  hospital  target  amount 
caps  (the  75th  percentile  of  target 
amounts  for  hospitals  in  the  same  class 
(psychiatric  hospital  or  unit, 
rehabilitation  hospital  or  unit,  or  long- 
term  care  hospitals))  to  account  for 
geographic  differences  in  labor  costs. 
The  Commission  presumes  legislation 
would  be  necessary  to  adjust  the  caps 
for  wages. 

Response:  We  previously  addressed 
this  issue  in  the  May  12,  1998  final  rule 
(63  FR  26345).  In  that  discussion,  we 
explain  why  we  believe  the  statutory 
language,  the  statutory  scheme,  and  the 
legislative  history,  viewed  together, 
strongly  argue  against  making  a  wage 
adjustment  in  applying  the  target 
amount  caps  under  the  current  statute. 

Recommendation:  Additional 
research  in  case-mix  classification 
systems  for  psychiatric  patients  should 
be  encouraged,  with  the  aim  of 
developing  a  case-mix  adjusted 
prospective  payment  system  for 
psychiatric  patients  in  the  future. 

Response:  As  MedPAC  indicated  in 
its  recommendation  discussion,  prior 
research  has  indicated  substantial 
difficulties  in  developing  a  psychiatric 
case-mix  classification  system.  Another 
issue  is  the  adequate  identification  of  a 
system  that  reflects  the  unique 
characteristics  of  psychiatric  care  for  the 
Medicare  population,  primarily  the 
elderly.  Ehiring  the  past  year,  we  have 
met  with  industry  representatives  to 
discuss  further  research  efforts  on  this 
issue  as  well  as  understand  the  initial 
impacts  of  the  recent  legislative  changes 
to  excluded  hospital  payment  system  on 


psychiatric  hospitals  and  units.  We  will 
continue  these  efforts  in  FY  2000. 

B.  Disproportionate  Share  Hospitals 
(DSH)  (Recommendations  3C,  3D,  and 
3E) 

Recommendations:  The  Congress 
should  require  that  disproportionate 
share  payments  be  distributed  according 
to  each  hospital's  share  of  low-income 
patient  costs,  defined  broadly  to  include 
all  care  to  the  poor.  The  measure  of  low- 
income  costs  should  reflect:  (1) 
Medicare  patients  eligible  for 
Supplemental  Security  Income, 
Medicaid  patients,  patients  sponsored 
by  other  indigent  care  programs,  and 
uninsured  and  underinsured  patients  as 
represented  by  uncompensated  care 
(both  charity  and  bad  debts):  and  (2) 
services  provided  in  both  inpatient  and 
outpatient  settings. 

As  under  current  policy, 
disproportionate  share  payment  should 
be  made  in  the  form  of  an  adjustment 
to  the  per-case  payment  rate.  In  this 
way.  the  total  payment  each  hospital 
receives  will  reflect  its  voliune  of 
Medicare  patients. 

Through  a  minimum  threshold  for 
low-income  share,  the  formula  for 
distributing  disproportionate  share 
payments  should  concentrate  payments 
among  hospitals  with  the  highest  shares 
of  poor  patients.  A  reasonable  range  for 
this  threshold  would  be  levels  that  make 
between  50  percent  and  60  percent  of 
hospitals  eligible  for  a  payment.  The 
size  of  the  payment  adjustment, 
however,  should  increase  gradually 
from  zero  at  the  threshold.  The  same 
distribution  formula  should  apply  to  all 
hospitals  covered  by  prospective 
payment. 

The  Secretary  should  collect  the  data 
necessary  to  revise  the  disproportionate 
share  payment  system  from  all  hospitals 
paid  under  prospective  payment  system. 
Response:  We  continue  to  give  careful 
consideration  to  MedPAC's 
recommendations  concerning  the  DSH 
adjustment  made  to  operating  payments 
under  the  prospective  payment  system. 
We  are  in  the  process  of  preparing  a 
report  to  Congress  on  the  Medicare  DSH 
adjustment  that  includes  several  options 
for  amending  the  statutory 
disproportionate  share  adjustment 
formula.  We  believe  that  any  adjustment 
to  the  DSH  formula  or  data  sources 
should  be  directed  and  supported  by  the 
Congress. 

The  MedPAC  option  involves 
collecting  data  on  uncompensated  care, 
that  is,  charity  and  bad  debts.  Ideally, 
this  would  be  a  direct  measure  of  => 
hospital's  indigent  care  burden. 
However,  there  are  problems  associated 
with  verification  of  such  data  and 
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consistency  of  reporting  nationally.  We 
appreciate  the  Commission's 
reconnmendations  about  and  assistance 
with  the  Medicare  DSH  adjustment  as 
we  foimulate  our  legislative  proposal 
and  await  Congressional  action. 

VIII.  ( Kher  Required  Information 

A.  Ret  vests  for  Data  From  the  Public 

In  o  -der  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospdctive  payment  system,  we  have 
set  up  a  process  under  which 
commsnters  can  gain  access  to  the  raw 
data  op  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
or  cartridge  format;  however,  some  files 
are  aviilable  on  diskette  as  well  as  on 
the  Internet  at  HTTP:// 

.HCFA.GOV/STATS/ 
PUBFlLES.HTML.  Data  files  are  listed 
below  with  the  cost  of  each.  Anyone 
wishing  to  purchase  data  tapes, 
cartric  ges,  or  diskettes  should  submit  a 
writte:  i  request  along  with  a  company 
check  or  money  order  (payable  to 
HCFA  PUF)  to  cover  the  cost  to  the 
following  address:  Health  Care 
Financing  Administration,  Public  Use 
Files,  \ccounting  Division,  P.O.  Box 
7520,  Baltimore.  Maryland  21207-0520, 
(410)  ;  86-3691.  Files  on  the  Internet 
may  bj  downloaded  without  charge. 

1.  Expanded  Modified  MEDPAR- 
Hospii  al  (National) 

The  Medicare  Provider  Analysis  and 
Reviei  v  (MedPAR)  file  contains  records 
for  \0v  percent  of  Medicare 
beneficiaries  using  hospital  inpatient 
servio  ts  in  the  United  States.  (The  file 
is  a  Federal  fiscal  year  file,  that  is, 
discha  rges  occurring  October  1  through 
Septei[iber  30  of  the  requested  year.) 
The  re  cords  are  stripped  of  most  data 
elements  that  will  permit  identification 
of  ben  sficiaries.  The  hospital  is 
identi  led  by  the  6-position  Medicare 
billing  number.  The  file  is  available  to 
persoi  s  qualifying  under  the  terms  of 
the  Nc  tice  of  Proposed  New  Routine 
Uses  f  )r  an  Existing  System  of  Records 
publis  led  in  the  Federal  Register  on 
Decen  ber  24, 1984  (49  FR  49941),  and 
amenc  ed  by  the  July  2. 1985  notice  (50 
FR  27;  161).  The  national  file  consists  of 
appro;  dmately  11  million  records. 
Under  the  requirements  of  these  notices, 
an  agr  jement  for  use  of  HCFA 
Benefi  ciary  Encrypted  Files  must  be 
signed  by  the  purchaser  before  release  of 
these  I  lata.  For  all  files  requiring  a 
signed  agreement,  please  write  or  call  to 
obtain!  a  blank  agreement  form  before 
placin  5  an  order.  Two  versions  of  this 
file  ar   created  each  year.  They  support 
the  fo  lowing: 


•  Notice  of  Proposed  Rulemaking 
(NPRM)  published  in  the  Federal 
Register.  This  file,  scheduled  to  be 
available  by  the  end  of  April,  is  derived 
from  the  MedPAR  file  with  a  cutoff  of 

3  months  after  the  end  of  the  fiscal  year 
(December  file). 

•  Final  Rule  published  in  the  Federal 
Register.  The  FY  1998  MedPAR  file 
used  for  the  FY  2000  final  rule  will  be 
cutoff  6  months  after  the  end  of  the 
fiscal  year  (March  file)  and  is  scheduled 
to  be  available  by  the  end  of  April. 
Media:  Tape/Cartridge 

File  Cost:  $3,655.00  per  fiscal  year 
Periods  Available:  FY  1988  through  FY 
1998 

2.  Expanded  Modified  MedPAR- 
Hospital  (State) 

The  State  MedPAR  file  contains 
records  for  100  percent  of  Medicare 
beneficiaries  using  hospital  inpatient 
services  in  a  particular  State.  The 
records  are  stripped  of  most  data 
elements  that  will  permit  identification 
of  beneficiaries.  The  hospital  is 
identified  by  the  6-position  Medicare 
billing  number.  The  file  is  available  to 
persons  qualifying  under  the  terms  of 
the  Notice  of  Proposed  New  Routine 
Uses  for  an  Existing  System  of  Records 
published  in  the  December  24,  1984 
Federal  Register  notice,  and  amended 
by  the  July  2,  1985  notice.  This  file  is 
a  subset  of  the  Expanded  Modified 
MedPAR-Hospital  (National)  as 
described  above.  Under  the 
requirements  of  these  notices,  an 
agreement  for  use  of  HCFA  Beneficiary 
Encrypted  Files  must  be  signed  by  the 
purchaser  before  release  of  these  data. 
Two  versions  of  this  file  are  created 
each  year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register.  This  file,  scheduled  to  be 
available  by  the  end  of  April,  is  derived 
fi-om  the  MedPAR  file  with  a  cutoff  of 

3  months  after  the  end  of  the  fiscal  year 
(December  file). 

•  Final  Rule  published  in  the  Federal 
Register.  The  FY  1998  MedPAR  file 
used  for  the  FY  2000  final  rule  will  be 
cutoff  6  months  after  the  end  of  the 
fiscal  year  (March  file)  and  is  scheduled 
to  be  available  by  the  end  of  April. 
Media:  Tape/Cartridge 

File  Cost:  $1,130.00  per  State  per  year 
Periods  Available:  FY  1988  through  FY 
1998 

3.  HCFA  Wage  Data 

This  file  contains  the  hospital  hours 
and  salaries  for  1996  used  to  create  the 
proposed  FY  2000  prospective  payment 
system  wage  index.  The  file  will  be 
available  by  the  beginning  of  February 
for  the  NPRM  and  the  beginning  of  May 
for  the  final  rule. 


Processing  year 

Wage  data 
year 

PPS  fiscal 
year 

1999 

1996 
1995 
1994 
1993 
1992 
1991 
1990 
19B9 
1988 

2000 

1998 ; 

1999 

1997 

1996 

1998 
1997 

1995 

1994  

1996 
1995 

1993 

1992 

1994 
1993 

1991 

1992 

These  files  support  the  following: 

•  NPRM  pubhshed  in  the  Federal 
Register. 

•  Final  Rule  published  in  the  Federal 
Register. 

Media:  Diskette/most  recent  year  on  the 

Internet 
File  Cost:  $165.00  per  year 
Periods  Available:  FY  2000  PPS  Update 

4.  HCFA  Hospital  Wages  Indices 
(Formerly:  Urban  and  Rural  Wage  Index 
Values  Ctaly) 

This  file  contains  a  history  of  all  wage 
indices  since  October  1, 1983. 
Media:  Diskette/most  recent  year  on  the 

Internet 
File  Cost:  $165.00  per  year 
Periods  Available:  FY  2000  PPS  Update 

5.  PPS  SSA/FIPS  MSA  State  and  County 
Crosswalk 

This  file  contains  a  crosswalk  of  State 
and  county  codes  used  by  the  Social 
Security  Administration  (SSA)  and  the 
Federal  Information  Processing 
Standards  (FIPS),  county  name,  and  a 
historical  list  of  Metropolitan  Statistical 
Area  (MSA) 

Media:  Diskette/Internet 

File  Cost:  $165.00  per  year 

Periods  Available:  FY  2000  PPS  Update 

6.  Reclassified  Hospitals  New  Wage 
Index  (Formerly:  Reclassified  Hospitals 
by  Provider  Only) 

This  file  contains  a  list  of  hospitals 
that  were  reclassified  for  the  purpose  of 
assigning  a  new  wage  index.  Two 
versions  of  these  files  are  created  each 
year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register. 

•  Final  Rule  published  in  the  Federal 
Register. 

Media:  Diskette/Internet 

File  Cost:  $165.00  per  year 

Periods  Available:  FY  2000  PPS  Update 

7.  PPS-rV  to  PPS-Xn  Minimum  Data 
Sets 

The  Minimum  Data  Set  contains  cost, 
statistical,  financial,  and  other 
information  from  Medicare  hospital  cost 
reports.  The  data  set  includes  only  the 
most  current  cost  report  (as  submitted, 
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final  settled,  or  reopened)  submitted  for 
a  Medicare  participating  hospital  by  the 
Medicare  fiscal  intermediary  to  HCFA. 
This  data  set  is  updated  at  the  end  of 
each  calendar  quarter  and  is  available 
on  the  last  day  of  the  following  month. 

Media:  Tape/Cartridge 


PPS-IV  . 
PPS-V  .. 
PPS-VI  ., 
PPS-VII  . 
PPS-VIII 
PPS-IX  ., 
PPS-X  ... 
PPS-XI  .. 
PPS-XII  . 


Periods  t)e- 

ginnlng  on 

or  after 


10/01/86 
10/01/87 
10«)1/88 
10/01/89 
10/01/90 
10/01/91 
10/01/92 
10A)1/93 
10/01/94 


and  before 


(Note:  The  PPS-XIII  and  PPS-XIV  Minimum 
Data  Sets  are  part  of  the  PPS-XIII  and  PPS- 
XIV  Hospital  Data  Set  Files.) 

File  Cost:  $770.00  per  year 

8.  PPS-IX  to  PPS-XII  Capital  Data  Set 

The  Capital  Data  Set  contains  selected 
data  for  capital-related  costs,  interest 
expense  and  related  information  and 
complete  balance  sheet  data  from  the 
Medicare  hospital  cost  report.  The  data 
set  includes  only  the  most  current  cost 
report  (as  submitted,  final  settled  or 
reopened)  submitted  for  a  Medicare 
certified  hospital  by  the  Medicare  fiscal 
intermediary  to  HCFA.  This  data  set  is 
updated  at  the  end  of  each  calendar 
quarter  and  is  available  on  the  last  day 
of  the  following  month. 


Media:  Tape/Cartridge 

Periods  be- 
ginning on 
or  after 

and  before 

PPS-IX  

PPS-X  

PPS-XI  

PPS-XII  

10/01/91 
10/01/92 
10/01/93 
10/01/94 

10/01/92 
10/01/93 
10/01/94 
10/01/95 

(Note:  The  PPS-XIII  and  PPS-XIV  Capital 
Data  Sets  are  part  of  the  PPS-XIII  and  PPS- 
XIV  Hospital  Data  Set  Files.) 

File  Cost:  $770.00  per  year 

9.  PPS-Xni  and  PPS-XIV  Hospital  Data 
Set 

The  file  contains  cost,  statistical, 
financial,  and  other  data  fi-om  the 
Medicare  Hospital  Cost  Report.  The  data 
set  includes  only  the  most  current  cost 
(as  submitted,  final  settled,  or  reopened) 
submitted  for  a  Medicare  Certified 
Hospital  by  the  Medicare  Fiscal 
Intermediary  to  HCFA.  The  data  set  are 
updated  at  the  end  of  each  calendar 


quarter  and  is  available  on  the  last  day 
of  the  following  month. 

Media:  Diskette/Internet 
File  Cost:  $2,500.00 


Periods  be- 
ginning on 
or  after 

and  before 

PPS-XIII  

PPS-XIV 

10«)1/95 
10/01/96 

10/01/96 
10/01/97 

10/01/87 
10/01/88 
10/01/89 
10/01/90 
10/01/91 

^0f0^/92 

10/01/93 
10/01/94 
10/01/95 


10.  Provider-Specific  File 

This  file  is  a  component  of  the 
PRICER  program  used  in  the  fiscal 
intermediary's  system  to  compute  DRG 
payments  for  individual  bills.  The  file 
contains  records  for  all  prospective 
payment  system  eligible  hospitals, 
including  hospitals  in  waiver  States, 
and  data  elements  used  in  the 
prospective  payment  system 
recalibration  processes  and  related 
activities.  Beginning  with  December 
1988,  the  individual  records  were 
enlarged  to  include  pass-through  per 
diems  and  other  elements. 
Media:  Diskette/Internet 
File  Cost:  $265.00 
Periods  Available:  FY  2000  PPS  Update 

11.  HCFA  Medicare  Case-Mix  Index  File 

This  file  contains  the  Medicare  case- 
mix  index  by  provider  number  as 
published  in  each  year's  update  of  the 
Medicare  hospital  inpatient  prospective 
payment  system.  The  case-mix  index  is 
a  measure  of  the  costliness  of  cases 
treated  by  a  hospital  relative  to  the  cost 
of  the  national  average  of  all  Medicare 
hospital  cases,  using  DRG  weights  as  a 
measure  of  relative  costliness  of  cases. 
Two  versions  of  this  file  are  created 
each  year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register. 

•  Final  rule  published  in  the  Federal 
Register. 

Media:  Diskette/most  recent  year  on 

Internet 
Price:  $165.00  per  year/per  file 
Periods  Available:  FY  1985  through  FY 

1998 

12.  DRG  Relative  Weights  (Formerly 
Table  5  DRG) 

This  file  contains  a  listing  of  DRGs, 
DRG  narrative  description,  relative 
weights,  and  geometric  and  arithmetic 
mean  lengths  of  stay  as  published  in  the 
Federal  Register.  The  hardcopy  image 
has  been  copied  to  diskette.  There  are 
two  versions  of  this  file  as  published  in 
the  Federal  Register 

•  NPRM. 

•  Final  rule. 

Media:  Diskette/Internet 
File  Cost:  $165.00 


Periods  Available:  FY  2000  PPS  Update 

13.  PPS  Payment  Impact  File 

This  file  contains  data  used  to 
estimate  payments  under  Medicare's 
hospital  inpatient  prospective  payment 
systems  for  operating  and  capital-related 
costs.  The  data  are  taken  from  various 
sources,  including  the  Provider-Specific 
File,  Minimum  Data  Sets,  and  prior 
impact  files.  The  data  set  is  abstracted 
from  an  internal  file  used  for  the  impact 
analysis  of  the  changes  to  the 
prospective  payment  systems  published 
in  the  Federal  Register.  This  file  is 
available  for  release  1  month  after  the 
proposed  and  final  rules  are  published 
in  the  Federal  Register. 

Media:  Diskette/Internet 

File  Cost:  $165.00 

Periods  Available:  FY  2000  PPS  Update 

14.  AOR/BOR  Tables 

This  file  contains  data  used  to 
develop  the  DRG  relative  weights.  It 
contains  mean,  maximum,  minimum, 
standard  deviation,  and  coefficient  of 
variation  statistics  by  DRG  for  length  of 
stay  and  standardized  charges.  The  BOR 
tables  are  "Before  Outliers  Removed" 
and  the  AOR  is  "After  OutUers 
Removed."  (Outliers  refers  to  statistical 
outliers,  not  payment  outliers.)  Two 
versions  of  this  file  are  created  each 
year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register. 

•  Final  rule  published  in  the  Federal 
Register. 

Media:  Diskette/Internet 

File  Cost:  $165.00 

Periods  Available:  FY  2000  PPS  Update 

For  further  information  concerning 
these  data  tapes,  contact  The  HCFA 
Public  Use  Files  Hotline  at  (410)  786- 
3691. 

Commenters  interested  in  obtaining  or 
discussing  any  other  data  used  in 
constructing  this  rule  should  contact 
Stephen  Phillips  at  (410)  786-4531. 

B.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all 
comments  concerning  the  provisions  of 
this  proposed  rule  that  we  receive  by 
the  date  and  time  specified  in  the  DATES 
section  of  this  preamble  and  respond  to 
those  comments  in  the  preamble  to  that 
rule.  We  emphasize  that,  given  the 
statutory  requirement  under  section 
1886(e)(5)  of  the  Act  that  our  final  rule 
for  FY  2000  be  published  by  August  1, 
1999,  we  will  consider  only  those 
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commits  that  deal  specifically  with  the 
matter^  discussed  in  this  proposed  rule. 

List  of  Subjects 

42CFRPart412 

Administrative  practice  and 
procedure,  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42CFHPart413 

Healih  facilities,  Kidney  diseases, 
Medicare,  Puerto  Rico.  Reporting  and 
recordl  eeping  requirements. 

42CFH 

Gran 
facilities 
records 
homes 
recon 


Part  483 

programs-health,  Health 

Health  professions.  Health 
.  Medicaid,  Medicare,  Nursing 
Nutrition,  Reporting  and 
dkeeping  requirements.  Safety. 


42  CFHPart  485 

Grani  programs-health,  Health 
facilities,  Medicaid,  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  b«low: 

PART  4l  2— PROSPECTIVE  PAYMENT 
SYST^S  FOR  INPATIENT  HOSPITAL 
SERVICES 


A. 
1 


Part 


The 


412  is  amended  as  follows: 
!  authority  citation  for  Part  412 
continiies  to  read  as  follows: 

AutlKrity:  Sees.  1102  and  1871  of  the 
Social  purity  Act  (42  U.S.C  1302  and 

1395hhl 

2.  Se;tion  412.22  is  amended  by 
adding  new  paragraphs  (e)(6)  and  (h)  to 
read  as  follows: 

S  41 2.22    Excluded  hospHais  and  hospital 
units:  G  tnaral  rules. 

***** 

(e)  H  jspitals-within-hospitals.  *   •  * 
(6)  Responsibility  for  care  of  patients. 
During  the  most  recent  cost  reporting 
period  for  which  information  is 
available,  the  hospital  transferred  no 
more  than  5  percent  of  its  inpatients  to 
the  prospective  payment  system 
hospit^  within  which  it  is  located. 
*        *  I       *         *         * 

(h)  Satellite  facilities.  (1)  For  purposes 
of  paragraphs  (h)(2}  through  (h)(5)  of 
this  se<  tion,  a  satellite  facility  is  a  part 
of  a  ho!  ;pital  that  provides  inpatient 
service;  in  a  building  also  used  by 
another  hospital,  or  in  one  or  more 
entire  1:  uildings  located  on  the  same 
campui ;  as  buildings  used  by  another 
hospit£  1. 

(2)  E  fective  for  cost  reporting  periods 
beginn  ng  on  or  after  October  1,  1999, 
paymei  it  for  services  furnished  in 
satelliti )  facilities  of  hospitals  excluded 


from  the  prospective  payment  systems 
is  made  in  accordance  with  the  rules 
specified  in  paragraphs  (h)(3)  and  (h)(4) 
of  this  section. 

(3)  If  the  satellite  facility  occupies 
space  in  the  same  building  or  on  the 
same  campus  as  a  hospital  paid  under 
the  prospective  payment  system, 
payment  for  services  furnished  at  the 
satellite  facility  is  based  on  the  same 
rates  that  apply  to  the  prospective 
payment  system  hospital  within  which 
the  satellite  is  located. 

(4)  If  the  satellite  facility  occupies 
space  in  the  same  building  or  on  the 
same  campus  as  a  hospital  excluded 
from  the  prospective  payment  systems, 
payment  for  services  furnished  at  the 
satellite  facility  is  made  as  follows: 

(i)  For  the  first  two  12-month  cost 
reporting  periods  during  which  the 
satellite  facility  treats  patients,  payment 
for  services  furnished  at  the  satellite 
facility  is  made  in  accordance  with  the 
provisions  of  §  413.40(f)(2)  of  this 
subchapter. 

(ii)  For  subsequent  cost  reporting 
periods,  payment  for  services  furnished 
at  the  satellite  facility  is  made  based  on 
the  target  amount  of  the  excluded 
hospital  in  which  the  satellite  is  located, 
but  is  subject  to  the  cap  at  the  hospital 
of  which  the  satellite  is  a  part. 

(5)  The  provisions  of  paragraphs  (h)(2) 
through  (h)(4)  of  this  section  do  not 
apply  to  any  hospital  or  entity 
structured  as  a  satellite  facility  on 
September  30, 1999,  and  excluded  from 
the  prospective  payment  systems  on 
that  date,  to  the  extent  the  hospital 
continues  operating  under  the  same 
terms  and  conditions,  including  the 
number  of  beds  and  square  footage 
considered,  for  purposes  of  Medicare 
participation  and  payment,  to  be  part  of 
the  hospital,  in  effect  on  September  30, 
1999. 

3.  Section  412.25  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  41 2.25    Excluded  hospital  unKs:  common 
requirements. 

***** 

(b)  Changes  in  the  size  of  excluded 
units.  For  purposes  of  exclusions  from 
the  prospective  payment  systems  under 
this  section,  changes  in  the  number  of 
beds  and  square  footage  considered  to 
be  part  of  each  excluded  unit  are 
allowed  as  specified  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section. 

(1)  Increase  in  size.  The  nimiber  of 
beds  and  square  footage  of  an  excluded 
unit  may  be  increased  only  at  the  start 
of  a  cost  reporting  period. 

(2)  Decrease  in  size.  The  number  of 
beds  and  square  footage  of  an  excluded 


unit  may  be  decreased  at  any  time 
during  a  cost  reporting  period  if  the 
hospital  notifies  the  fiscal  intermediary 
and  the  HCFA  Regional  Office  in 
writing  of  the  planned  decrease  at  least 
30  days  before  the  date  of  the  decrease, 
and  maintains  the  information  needed 
to  accurately  determine  costs  that  are 
attributable  to  the  excluded  unit.  Any 
decrease  in  the  number  of  beds  or 
square  footage  considered  to  be  part  of 
an  excluded  unit  made  during  a  cost 
reporting  period  continues  in  effect  for 
the  remainder  of  that  period. 

(c)  Changes  in  the  status  of  hospital 
units.  For  purposes  of  exclusions  from 
the  prospective  payment  systems  under 
this  section,  the  status  of  each  hospital 
unit  (excluded  or  not  excluded)  is 
determined  as  specified  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section. 

(1)  The  status  of  a  hospital  unit  may 
be  changed  from  not  excluded  to 
excluded  only  at  the  start  of  a  cost 
reporting  period.  If  a  unit  is  added  to  a 
hospital  after  the  start  of  a  cost  reporting 
period,  it  cannot  be  excluded  ft-om  the 
prospective  payment  systems  before  the 
start  of  a  hospital's  next  cost  reporting 
period. 

(2)  The  status  of  a  hospital  unit  may 
be  changed  from  excluded  to  not 
excluded  at  any  time  during  a  cost 
reporting  period,  but  only  if  the  hospital 
notifies  the  fiscal  intermediary  and  the 
HCFA  Regional  Office  in  writing  of  the 
change  at  least  30  days  before  the  date 
of  the  change,  and  maintains  the 
information  needed  to  accurately 
determine  costs  that  are  or  are  not 
attributable  to  the  excluded  unit.  A 
change  in  the  status  of  a  unit  from 
excluded  to  not  excluded  that  is  made 
during  a  cost  reporting  period  continues 
in  effect  for  the  remainder  of  that 
period. 
****-* 

(e)  Satellite  facilities.  (1)  For  purposes 
of  paragraphs  (e)(2)  through  (e)(5)  of  this 
section,  a  satellite  facility  is  a  part  of  a 
hospital  that  provides  inpatient  services 
in  a  building  also  used  by  another 
hospital,  or  in  one  or  more  entire 
buildings  located  on  the  same  campus 
as  buildings  used  by  another  hospital. 

(2)  Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1999, 
payment  for  services  furnished  in 
psychiatric  or  rehabilitation  units  that 
are  structured,  entirely  or  in  part,  as 
satellite  facilities  are  made  in 
accordance  with  the  rules  specified  in 
paragraphs  (e)(3)  and  (e)(4)  of  this 
section. 

(3)  If  the  satellite  facility  occupies 
space  in  the  same  building  or  on  the 
same  campus  as  a  hospital  paid  under 
the  prospective  payment  systems, 
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payment  for  services  furnished  at  the 
satellite  facility  is  based  on  same  rates 
that  apply  to  the  prospective  payment 
system  hospital  within  which  the 
satellite  is  located. 

(4)  If  the  satellite  facility  occupies 
space  in  the  same  building  or  on  the 
same  campus  as  a  hospital  excluded 
from  the  prospective  payment  systems, 
payment  for  services  furnished  at  the 
satellite  facility  is  made  as  follows: 

(i)  For  the  first  two  12-month  cost 
reporting  periods  during  which  the 
satellite  facility  treats  patients,  payment 
for  services  furnished  at  the  satellite 
facility  is  made  in  accordance  with  the 
provisions  of  §  413.40(f)(2)  of  this 
subchapter. 

(ii)  For  subsequent  cost  reporting 
periods,  payment  for  services  furnished 
at  the  satellite  facility  is  made  based  on 
the  target  amount  of  the  excluded 
hospital  in  which  the  satellite  is  located, 
but  is  subject  to  the  cap  of  the  hospital 
of  which  the  satellite  is  a  peirt. 

(5)  The  provisions  of  paragraph  (e)(2) 
through  (e)(4)  of  this  section  do  not 
apply  to  any  unit  structured  as  a 
satellite  facility  on  September  30,  1999, 
and  excluded  from  the  prospective 
payment  systems  on  that  date,  to  the 
extent  the  unit  continues  operating 
under  the  same  terms  and  conditions, 
including  the  number  of  beds  and 
square  footage  considered  to  be  part  of 
the  unit,  in  effect  on  September  30, 
1999. 

§412.105    [Amended] 

4.  Section  412.105  is  amended  by 
revising  the  cross  reference  "paragraph 
{g)(l)(ii)  of  this  section"  in  paragraphs 
(B(l)(iii)  (three  times)  and  (f)(2)(v)  to 
read  "paragraph  (f)(l)(ii)  of  this 
section". 

§412.256    [Amended] 

5.  In  §412.256,  paragraph  (c)(2),  the 
date  "October  1",  appearing  in  two 
places,  is  revised  to  read  "September  1". 

6.  Section  412.276  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  41 2.276    Timing  of  MGCRB  decision  and 
its  appeal. 

(a)  Timing.  The  MGCRB  notifies  the 
parties  in  writing,  with  a  copy  to  HCFA, 
and  issues  a  decision  within  180  days 
after  the  first  day  of  the  13-month 
period  preceding  the  Federal  fiscal  year 
for  which  a  hospital  has  filed  a 
complete  application.  The  hospital  has 
15  days  from  the  date  of  the  decision  to 
request  Administrator  review. 


PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

B.  Part  413  is  amended  as  follows: 

1.  The  authority  citation  for  Part  413 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1812(d),  1814(b). 
1815,  1833(a),  (i),  and  (n),  1871,  1881,  lfB3, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302,  1395f(b),  1395g,  13951,  13951(a), 
(i),  and  (n),  1395x(v),  1395hh,  1395rr,  1395tt, 
and  1395ww). 

2.  Section  413.40  is  amended  by 
revising  paragraphs  (b)(l)(iii)  and  (g)(1) 
to  read  as  follows: 

§413.40    Ceiling  on  the  rate-of-increase  in 
hospital  inpatient  costs. 

*         *         *         *         * 

(b)  Cost  reporting  periods  subject  to 
the  rate-of-increase  ceiling.  (1)  Base 
period.  *   *   * 

(iii)  When  the  operational  structure  of 
a  hospital  or  unit  changes  (that  is,  a 
freestanding  hospital  becomes  a  unit  or 
vice  versa,  or  an  entity  of  a  multicampus 
hospital  becomes  a  newly  created 
hospital  or  unit  or  vice  versa),  the  base 
period  for  the  hospital  or  unit  that 
changed  its  operational  structiu^  is  the 
first  cost  reporting  period  of  at  least  12 
months  effective  with  the  revised 
Medicare  certification  classification. 

•k  *  *  *  * 

(g)  Adjustment.  (1)  General  rules,  (i) 
HCFA  may  adjust  the  amount  of  the 
operating  costs  considered  in 
establishing  the  rate-of-increase  ceiling 
for  one  or  more  cost  reporting  periods, 
including  both  periods  subject  to  the 
ceiling  and  the  hospital's  base  period, 
under  the  circumstances  specified  in 
paragraphs  (g)(2),  (g)(3),  and  (g)(4)  of 
this  section. 

(ii)  When  an  adjustment  is  requested 
by  the  hospital,  HCFA  makes  an 
adjustment  only  to  the  extent  that  the 
hospital's  operating  costs  are 
reasonable,  attributable  to  the 
circumstances  specified  separately, 
identified  by  the  hospital  and  verified 
by  the  intermediary. 

(iii)  When  an  adjustment  is  requested 
by  the  hospital,  HCFA  makes  an 
adjustment  only  if  the  hospital's 
operating  costs  exceed  the  rate-of- 
increase  ceiling  imposed  under  this 
section. 

(iv)  In  the  case  of  a  psychiatric 
hospital  or  unit,  rehabilitation  hospital 
or  unit,  or  long-term  care  hospital,  the 
amount  of  payment  under  paragraph 


(g)(3)  of  this  section  may  not  exceed  the 
payment  amount  based  on  the  target 
amoimt  determined  under  paragraph 
(c)(4)(iii)  of  this  section. 

(v)  In  the  case  of  a  hospital  or  unit 
that  received  a  revised  FY  1998  target 
amount  under  the  rebasing  provisions  of 
paragraph  (b){l)(iv)  of  this  section,  the 
amount  of  an  adjustment  payment  for  a 
cost  reporting  period  is  based  on  a 
comparison  of  the  hospital's  operating 
costs  for  the  cost  reporting  period  to  the 
average  costs  and  statistics  for  the  cost 
reporting  periods  used  to  determine  the 
FY  1998  rebased  target  amount. 


§413.86    [Amended] 

3.  Section  413.86  is  amended  as 
follows: 

a.  In  paragraph  (b),  the  definition  of 
"approved  geriatric  program"  is  revised 
to  read:  "Approved  geriatric  program 
means  a  fellowship  program  of  one  or 
more  years  in  length  that  is  approved  by 
one  of  the  national  organizations  listed 
in  §415.152  of  this  chapter  under  that 
respective  organization's  criteria  for 
geriatric  fellowship  programs." 

b.  In  paragraph  fb),  under  paragraph 
(1)  of  the  definition  of  "approved 
medical  residency  program",  the 
reference  "§  415.200(a)  of  this  chapter" 
is  revised  to  read  "§415.152  of  this 
chapter". 

c.  In  paragraph  (e)(l)(ii)(C),  the 
reference  "paragraph  (j)(2)  of  this 
section"  is  revised  to  read  "paragraph 
(k)(l)  of  this  section". 

d.  In  paragraph  (e)(l)(iv),  the 
reference,  "paragraph  (j)(l)  of  this 
section",  is  revised  to  read  "paragraph 
(k){l)  of  this  section". 

e.  A  new  paragraph  (f)(4)(iii)  is  added, 
paragraphs  (g)(1)  (i),  (ii),  and  (iii),  (g)(6) 
introductory  text  and  (g)(6)  (i)  and  (ii) 
are  revised,  paragraph  (g)(7)  is 
redesignated  as  paragraph  (g)(9),  and 
new  paragraphs  (g)(7)  and  (g)(8)  are 
added  to  read  as  follows: 

§  41 3.86    Direct  graduate  medical 
education  payments. 

***** 

(f)  Determining  the  total  number  of 

FTE  residents.  *   *   * 

i^\  *   *   * 

(iii)  The  hospital  must  incur  all  or 
substantially  all  of  the  costs  for  the 
training  program  in  the  nonhospital 
setting  in  accordance  with  the  definition 
in  paragraph  (b)  of  this  section. 

(g)  Determining  the  weighted  numt>er 
of  FTE  residents.  *  *  * 

(D*   *   * 

(i)  For  residency  programs  other  than 
those  specified  in  paragraphs  (g)(l)(ii) 
and  (g)(l)(iii)  of  this  section,  the  initial 
residency  period  is  the  minimum 
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numb  }r  of  years  of  fonnal  training 
neces!  ary  to  satisfy  the  requirements  for 
initial  board  eligibility  in  the  particular 
specia  Ity  for  which  the  resident  is 
trainii  g,  as  specified  in  the  most 
recent  y  published  edition  of  the 
Graduite  Medical  Education  Directory. 

(ii)  ]'or  residency  programs  in 
osteopathy,  dentistry,  and  podiatry,  the 
minin  um  requirement  for  certification 
in  a  sf  ecialty  or  subspecialty  is  the 
minin  imi  number  of  years  of  formal 
trainii  g  necessary  to  satisfy  the 
requir  jments  of  the  appropriate 
approving  body  listed  in  §415.152  of 
this  cl  apter. 

(iii)  "or  residency  programs  in 
geriatr  c  medicine  accredited  by  the 
appropriate  approving  body  listed  in 
§415.:  52  of  this  chapter,  these 
progra  ms  are  considered  approved 
progra  ns  on  the  later  of — 

(A) '  'he  starting  date  of  the  program 
within  a  hospital;  or 

(B) '  he  hospital's  cost  reporting 
period  5  beginning  on  or  after  July  1 , 
1985. 
*         *         *         •         * 

(6)  I:  a  hospital  establishes  a  new 
medici  J  residency  training  program  as 
definei  1  in  paragraph  (g)(9)  of  this 
sectioi  on  or  after  January  1,  1995,  the 
hospiti  J's  FTE  cap  described  under 
paragniph  (g)(4)  of  this  section  may  be 
adjusted  as  follows: 

(i)  If  a  hospital  had  no  allopathic  or 
osteop  ithic  residents  in  its  most  recent 
cost  re  )orting  period  ending  on  or 
before  December  31,  1996,  and  it 
establi  thes  a  new  medical  residency 
trainin ;  program  on  or  after  January  1 , 
1995,  t  le  hospitad's  unweighted  FTE 
resideiit  cap  under  paragraph  (g)(4)  of 
this  set  tion  may  be  adjusted  based  on 
the  pre  duct  of  the  highest  number  of 
residei  ts  in  any  program  year  during 
the  thi]  d  year  of  the  first  program's 
existen  ce  for  cdl  new  residency  training 
prograi  qs  and  the  number  of  years  in 
which  residents  are  expected  to 
complete  the  program  based  on  the 
minimiim  accredited  length  for  the  type 
of  program.  The  adjustment  to  the  cap 
may  not  exceed  the  number  of 
accredited  slots  available  to  the  hospital 
for  the  hew  program. 

(A)  Ii  the  residents  are  spending  an 
entire  program  year  (or  years)  at  one 
hospit^  and  the  remainder  of  the 
progra^  at  another  hospital,  the 
adjustiient  to  each  respective  hospital's 
cap  is  equal  to  the  product  of  the 
highest  number  of  residents  in  any 
prograai  year  during  the  third  year  of 
the  firs  t  program's  existence  and  the 
numbe  •  of  years  the  residents  are 
trainin  ;  at  each  respective  hospital. 

(B)  F  rior  to  the  implementation  of  the 
hospiti  I's  adjustment  to  its  FTE  cap 


beginning  with  the  fourth  year  of  the 
hospital's  residency  program(s),  the 
hospital's  cap  may  be  adjusted  during 
each  of  the  first  3  years  of  the  hospital's 
new  residency  program  using  the  actual 
number  of  residents  participating  in  the 
new  program.  The  adjustment  may  not 
exceed  the  number  of  accredited  slots 
available  to  the  hospital  for  each 
program  year. 

(C)  Except  for  rural  hospitals,  the  cap 
will  not  be  adjusted  for  new  programs 
established  more  than  3  years  after  the 
first  program  begins  training  residents. 

(D)  Rural  hospitals  that  qualify  for  an 
adjustment  to  its  FTE  cap  imder 
paragraph  (g)(6)(i)  of  this  section  are 
permitted  to  be  part  of  the  same 
affiliated  group  for  purposes  of  an 
aggregate  FTE  limit. 

(ii)  If  a  hospital  had  allopathic  or 
osteopathic  residents  in  its  most  recent 
cost  reporting  period  ending  on  or 
before  December  31,  1996,  the  hospital's 
unweighted  FTE  cap  may  be  adjusted 
for  new  medical  residency  training 
programs  established  on  or  after  January 
1,  1995  and  on  or  before  August  5,  1997. 
The  adjustment  to  the  hospital's  FTE 
resident  limit  for  the  new  program  is 
based  on  the  product  of  the  highest 
number  of  residents  in  any  progreim  year 
during  the  third  year  of  the  newly 
established  program  and  the  number  of 
years  in  which  residents  are  expected  to 
complete  each  program  based  on  the 
minimum  accredited  length  for  the  type 
of  program. 

(A)  If  the  residents  are  spending  an 
entire  program  year  (or  years)  at  one 
hospital  and  the  remainder  of  the 
program  at  another  hospital,  the 
adjustment  to  each  respective  hospital's 
cap  is  equal  to  the  product  of  the 
highest  number  of  residents  in  any 
program  year  during  the  third  year  of 
the  first  program's  existence  and  the 
number  of  years  the  residents  are 
training  at  each  respective  hospital. 

(B)  Prior  to  the  implementation  of  the 
hospital's  adjustment  to  its  FTE  cap 
beginning  with  the  fourth  year  of  the 
hospital's  residency  program,  the 
hospital's  cap  may  be  adjusted  during 
each  of  the  first  3  years  of  the  hospital's 
new  residency  program,  using  the  actual 
number  of  residents  in  the  new 
programs.  The  adjustment  may  not 
exceed  the  number  of  accredited  slots 
available  to  the  hospital  for  each 
program  year. 
***** 

(7)  A  hospital  that  began  construction 
of  its  facility  prior  to  August  5, 1997, 
sponsored  new  medical  residency 
training  programs,  and  temporarily 
trained  those  residents  at  another 
hospital(s)  until  the  facility  was 


completed  may  receive  an  adjustment  to 
its  FTE  cap. 

(i)  The  newly  constructed  hospital's 
FTE  cap  is  equal  to  the  lesser  of: 

(A)  The  product  of  the  highest 
number  of  residents  in  any  program  year 
during  the  third  year  of  the  first 
program's  existence  for  all  new 
residency  training  programs  and  the 
number  of  yeeirs  in  which  residents  are 
expected  to  complete  the  programs 
based  on  the  minimum  accredited 
length  for  each  type  of  program;  or 

(B)  The  number  of  accredited  slots 
available  to  the  hospital  for  each  year  of 
the  programs. 

(ii)  If  the  medical  residency  training 
programs  sponsored  by  the  newly 
constructed  hospital  have  been  in 
existence  for  3  years  or  more  by  the  time 
the  residents  begin  training  at  the  newly 
constructed  hospital,  the  newly 
constructed  hospital's  cap  will  be  based 
on  the  number  of  residents  training  in 
the  third  year  of  the  first  of  those 
programs  begim  at  the  temporary 
training  site. 

(iii)  If  the  medical  residency  training 
programs  sponsored  by  the  newly 
constructed  hospital  have  been  in 
existence  for  less  than  3  years  by  the 
time  the  residents  begin  training  at  the 
newly  constructed  hospital,  the  newly 
constructed  hospital's  cap  will  be  based 
on  the  niunber  of  residents  training  at 
the  newly  constructed  hospital  in  the 
third  year  of  the  first  of  those  programs 
(including  the  years  at  the  temporary 
training  site). 

(iv)  The  provisions  of  this  paragraph 
(g)(7)  are  applicable  during  portions  of 
cost  reporting  periods  occurring  on  or 
after  October  1,  1999. 

(8)  A  hospital  may  receive  a 
temporary  adjustment  to  its  FTE  cap  to 
reflect  residents  added  because  of 
another  hospital's  closure  if  the  hospital 
meets  the  following  criteria: 

(i)  The  hospital  is  training  additional 
residents  from  a  hospital  that  closed  on 
or  after  July  1,  1996. 

(ii)  At  least  60  days  before  the 
hospital  begins  to  train  the  residents, 
the  hospital  submits  a  request  to  its 
fiscal  intermediary  for  a  temporary 
adjustment  to  its  FTE  cap,  documents 
that  the  hospital  is  eligible  for  this 
temporary  adjustment  by  identifying  the 
residents  who  have  come  fi'om  the 
closed  hospital  and  have  caused  the 
hospital  to  exceed  its  cap,  and  specifies 
the  length  of  time  the  adjustment  is 
needed. 
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PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG-TERM  CARE 
FACILITIES 

C.  Part  483  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 

1395hh). 

2.  In  §  483.20,  the  introductory  text  of 
paragraph  (b)(2)  is  revised  to  read  as 
follows: 

§483.20    Resident  assessment 

***** 

(b)  Comprehensive  assessments. 

*   *  * 

(2)  When  required.  Subject  to  the 
timeframes  prescribed  in  §  413.343(b)  of 
this  chapter,  a  facility  must  conduct  a 
comprehensive  assessment  of  a  resident 
in  accordance  with  the  timeframes 
specified  in  paragraphs  (b)(2)(i)  through 
(iii).  However,  the  timeframes 
prescribed  in  §  413.343(b)  of  this 
chapter  do  not  apply  to  CAHs. 


PART  485— CONDITIONS  OF 
PARTiaPATION:  SPECIALIZED 
PROVIDERS 

D.  Part  485  is  amended  as  follows: 

1.  The  authority  citation  for  Part  485 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  485.618  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  485.61 8    Conditions  of  participation : 
Emergency  services. 

***** 

(d)  Standard:  Personnel.  There  must 
be  a  doctor  of  medicine  or  osteopathy, 
a  physician  assistant,  or  a  nurse 
practitioner  with  training  or  experience 
in  emergency  care  on  call  and 
immediately  available  by  telephone  or 
radio  contact,  and  available  on  site 
within  the  following  timeframes: 

(1)  Within  30  minutes,  on  a  24-hour 
a  day  basis,  if  the  CAH  is  located  in  an 
area  other  than  an  area  described  in 
paragraph  (d)(2)  of  this  section;  or 

(2)  Within  60  minutes,  on  a  24-hour 
a  day  basis,  if  the  following 
requirements  are  met: 

(i)  The  CAH  is  located  in  an  area 
designated  as  frontier  (that  is,  an  area 
having  fewer  than  six  residents  per 
square  mile  based  on  the  latest 
population  data  published  by  the 
Bureau  of  the  Census)  or  in  an  area  that 
meets  criteria  for  a  remote  location 


adopted  by  the  State  in  its  rural  health 
care  plan,  and  approved  by  HCFA, 
xmder  section  1820(b)  of  the  Act; 

(ii)  The  State  has  determined  imder 
criteria  in  its  rural  health  care  plan  that 
allowing  an  emergency  response  time 
longer  than  30  minutes  is  the  only 
feasible  method  of  providing  emergency 
care  to  residents  of  the  area  served  by 
the  CAH;  and 

(iii)  The  State  maintains 
documentation  showing  that  the 
response  time  of  up  to  60  minutes  at  a 
particular  CAH  it  designates  are 
justified  because  other  available 
alternatives  would  increase  the  time 
needed  to  stabilize  a  patient  in  an 
emergency. 
***** 

3.  In  §  485.645,  the  introductory  text 
of  paragraph  (d)  is  republished  and 
paragraph  (d)(6)  is  revised  to  read  as 
follows: 

§485.645    Special  requirements  for  CAH 
providers  of  long-term  care  services 
("swing  t>eds"). 

***** 

(d)  SNF  services.  CAH  is  substantially 
in  compliance  with  the  following  SNF 
requirements  contained  in  subpart  B  of 
part  483  of  this  chapter: 

***** 

(6)  Comprehensive  assessment, 
comprehensive  care  plan,  and  discharge 
planning  (§  483.20(b),  (d),  and  (e)  of  this 
chapter,  except  that  the  CAH  is  not 
required  to  comply  with  the 
requirements  for  frequency,  scope  and 
number  of  assessments  prescribed  in 
§  413.343(b)). 
*        •        •        *        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  April  9,  1999. 
Nancy  Ann  DeParie, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  April  26,  1999. 
Donna  E.  Shalala, 

Secretary. 

(Editorial  Note:  The  following  addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Regulations.) 


Addendum — Proposed  Schedule  of 
Standardized  Amounts  Efifective  With 
Discharges  Occurring  On  or  Afler 
October  1,  1999;  Payment  Amounts  for 
Blood  Clotting  Factor  Effective  for 
Discharges  Occurring  On  or  After 
October  1, 1999;  and  Update  Factors 
and  Rate-of-Increase  Percentages 
Effective  With  Cost  Reporting  Periods 
Beginning  On  or  After  October  1.  1999 

I.  Summary  and  Background 

In  this  addendum,  we  are  setting  forth 
the  proposed  amounts  and  factors  for 
determining  prospective  payment  rates 
for  Medicare  inpatient  operating  costs 
and  Medicare  inpatient  capital-related 
costs.  We  are  also  setting  forth  proposed 
rate-of-increase  percentages  for  updating 
the  target  amounts  for  hospitals  and 
hospital  imits  excluded  from  the 
prospective  payment  system. 

For  discharges  occurring  on  or  after 
October  1,  1999,  except  for  sole 
community  hospitals,  Medicare- 
dependent,  small  rural  hospitals,  and 
hospitals  located  in  Puerto  Rico,  each 
hospital's  payment  per  discharge  under 
the  prospective  payment  system  will  be 
based  on  100  percent  of  the  Federal 
national  rate. 

Sole  community  hospitals  are  paid 
based  on  whichever  of  the  following 
rates  yields  the  greatest  aggregate 
payment:  the  Federal  national  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge.  Medicare- 
dependent,  small  rural  hospitals  are 
paid  based  on  the  Federal  national  rate 
or,  if  higher,  the  Federal  national  rate 
plus  50  percent  of  the  difference 
between  the  Federal  national  rate  and 
the  updated  hospital-specific  rate  based 
on  FY  1982  or  FY  1987  cost  per 
discharge,  whichever  is  higher.  For 
hospitals  in  Puerto  Rico,  the  payment 
per  discharge  is  based  on  the  sum  of  50 
percent  of  a  Puerto  Rico  rate  and  50 
percent  of  a  national  rate. 

As  discussed  below  in  section  II,  we 
are  proposing  to  make  changes  in  the 
determination  of  the  prospective 
payment  rates  for  Medicare  inpatient 
operating  costs  for  FY  2000.  The 
changes,  to  be  applied  prospectively, 
would  affect  the  calculation  of  the 
Federal  rates.  In  section  III  of  this 
addendum,  we  are  proposing  updates  to 
the  payments  per  unit  for  blood  clotting 
factor  provided  to  hospital  inpatients 
who  have  hemophilia.  We  also  are 
proposing  to  add  another  product 
(clotting  factor,  porcine  (HCPCS  code 
J7191))  to  the  fist  of  clotting  factors  that 
would  be  paid  under  this  benefit. 

In  section  IV  of  this  addendum,  we 
discuss  oiu'  proposed  changes  for 
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deter  aining  the  prospective  payment 
rates  or  Medicare  inpatient  capital- 
relate  1  costs  for  FY  2000.  Section  V  of 
this  aidendum  sets  forth  our  proposed 
chanj  Bs  for  determining  the  rate-of- 
increi  se  limits  for  hospitals  excluded 
from  I  he  prospective  payment  system 
for  n  2000.  The  tables  to  which  we 
refer  i  q  the  preamble  to  the  proposed 
rule  a  :e  presented  at  the  end  of  this 
adder  dum  in  section  VI. 

n.  Pn  iposed  Changes  to  Prospective 
Payment  Rates  for  Inpatient  Operating 
Costs  jfor  FY  2000 

The  basic  methodology  for 
deten  lining  prospective  payment  rates 
for  inpatient  operating  costs  is  set  forth 
at  §  41  2.63  for  hospitals  located  outside 
of  Pu€  rto  Rico.  The  basic  methodology 
for  de  ermining  the  prospective 
paymi  int  rates  for  inpatient  operating 
costs  lor  hospitals  located  in  Puerto 
Rico  i  I  set  forth  at  §§412.210  and 
412.2:  2.  Below,  we  discuss  the 
propo  !ed  factors  used  for  determining 
the  pr  )spective  payment  rates.  The 
Feden  J  and  Puerto  Rico  rate  changes, 
once  i  tsued  as  final,  would  be  effective 
with  c  ischarges  occurring  on  or  cifter 
Octoh  r  1,  1999.  As  required  by  section 
1886(c  )(4)(C)  of  the  Act,  we  must  also 
adjust  the  DRG  classifications  and 
weigh  ing  factors  for  discharges  in  FY 
2000. 

In  summary,  the  proposed 
stcuida  rdized  amounts  set  forth  in 
Tables  1 A  and  IC  of  section  VI  of  this 
adden  ium  reflect — 

•  U  )dates  of  0.9  percent  for  all  areas 
(that  ii  ,  the  market  basket  percentage 
increa  \e  of  2.7  percent  minus  1.8 
percertage  points); 

•  A I  adjustment  to  ensure  budget 
neutra  ity  as  provided  for  in  sections 
1886(c  )(4)(C)(iii)  and  (d)(3)(E)  of  the  Act 
by  apf  lying  new  budget  neutrality 
adjust]  nent  factors  to  the  large  urban 
and  ot  ler  standardized  amounts; 

•  Ai  1  adjustment  to  ensure  budget 
neutra  ity  as  provided  for  in  section 
1886(c  )(8)(D)  of  the  Act  by  removing  the 
FY  19<i9  budget  neutrality  factor  and 
applyi  3g  a  revised  factor; 

•  Ai  I  adjustment  to  apply  the  revised 
outliei  offset  by  removing  the  FY  1999 
outliei  offsets  and  applying  a  new  offset: 
and 

•  Ai  I  adjustment  in  the  Puerto  Rico 
standa  rdized  amounts  to  reflect  the 
application  of  a  Puerto  Rico-specific 
wage  i  idex. 

A.  Calculation  of  Adjusted 
Standi  rdized  Amounts 

1.  Stan  dardizatiun  of  Base- Year  Costs  or 
Target  Amounts 

Sect  on  1886(d)(2)(A)  of  the  Act 
requir(  d  the  establishment  of  base-year 


cost  data  containing  allowable  operating 
costs  per  discharge  of  inpatient  hospital 
services  for  each  hospital.  The  preamble 
to  the  September  1,  1983  interim  final 
rule  (48  FR  39763)  contains  a  detailed 
explanation  of  how  base-year  cost  data 
were  established  in  the  initial 
development  of  standardized  amounts 
for  the  prospective  payment  system  and 
how  they  are  used  in  computing  the 

Section  1886(d)(9)(B)(i)  of  the  Act 
required  us  to  determine  the  Medicare 
target  amounts  for  each  hospital  located 
in  Puerto  Rico  for  its  cost  reporting 
period  beginning  in  FY  1987.  The 
September  1,  1987  final  rule  contains  a 
detailed  explanation  of  how  the  target 
amounts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043,  33066). 

The  standardized  amounts  are  based 
on  per  discharge  averages  of  adjusted 
hospital  costs  from  a  base  period  or.  for 
Puerto  Rico,  adjusted  target  amounts 
from  a  base  period,  updated  and 
otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the 
Act.  Sections  1886(d)(2)(B)  and  (C)  of 
the  Act  required  us  to  update  base-year 
per  discharge  costs  for  FY  1984  and 
then  standardize  the  cost  data  in  order 
to  remove  the  effects  of  certain  sources 
of  variation  in  cost  among  hospitals. 
These  effects  include  case  mix, 
differences  in  area  wage  levels,  cost-of- 
living  adjustments  for  Alaska  and 
Hawaii,  indirect  medical  education 
costs,  and  payments  to  hospitals  serving 
a  disproportionate  share  of  low-income 
patients. 

Under  sections  1886(d)(2)(H)  and 
(d)(3)(E)  of  the  Act,  in  making  payments 
under  the  prospective  payment  system, 
the  Secretary  estimates  ft-om  time  to 
time  the  proportion  of  costs  that  are 
wages  and  wage-related  costs.  Since 
October  1,  1997,  when  the  market  basket 
was  last  revised,  we  have  considered 
71.1  percent  of  costs  to  be  labor-related 
for  piu'poses  of  the  prospective  payment 
system.  The  average  labor  share  in 
Puerto  Rico  is  71.3  percent.  We  are 
proposing  to  revise  the  discharge- 
weighted  national  standardized  amount 
for  Puerto  Rico  to  reflect  the  proportion 
of  discharges  in  large  urban  and  other 
areas  from  the  FY  1998  MedPAR  file. 

2.  Computing  Large  Urban  and  Other 
Area  Averages 

Sections  1886(d)(2)(D)  and  (3)  of  the 
Act  require  the  Secretary  to  compute 
two  average  standardized  amounts  for 
discharges  occurring  in  a  fiscal  year:  one 
for  hospitals  located  in  large  urban  areas 
and  one  for  hospitals  located  in  other 
areas.  In  addition,  under  sections 
1886(d)(9)(B)(iii)  and  (C)(i)  of  the  Act, 


the  average  standardized  amount  per 
discharge  must  be  determined  for 
hospitals  located  in  urban  and  other 
areas  in  Puerto  Rico.  Hospitals  in  Puerto 
Rico  are  paid  a  blend  of  50  percent  of 
the  applicable  Puerto  Rico  standardized 
amount  and  50  percent  of  a  national 
standardized  payment  amount. 

Section  1886(d)(2)(D)  of  the  Act 
defines  "urban  area"  as  those  areas 
within  a  Metropolitan  Statistical  Area 
(MSA).  A  "large  urban  area"  is  defined 
as  an  urban  area  with  a  population  of 
more  than  1,000,000.  In  addition, 
section  4009(i)  of  Public  Law  100-203 
provides  that  a  New  England  County 
Metropolitan  Area  (NECMA)  with  a 
population  of  more  than  970,000  is 
classified  as  a  large  urban  area.  As 
required  by  section  1886(d)(2)(D)  of  the 
Act,  population  size  is  determined  by 
the  Secretary  based  on  the  latest 
population  data  published  by  the 
Bureau  of  the  Census.  Urban  areas  that 
do  not  meet  the  definition  of  a  "large 
urban  area"  are  referred  to  as  "other 
urban  areas."  Areas  that  are  not 
included  in  MSAs  are  considered  "rural 
areas"  under  section  1886(d)(2)(D)  of 
the  Act.  Payment  for  discharges  from 
hospitals  located  in  large  urban  areas 
will  be  based  on  the  large  urban 
standardized  amount.  Payment  for 
discharges  from  hospitals  located  in 
other  urban  and  rural  areas  will  be 
based  on  the  other  standardized 
amount. 

Based  on  1997  population  estimates 
published  by  the  Bureau  of  the  Census, 
61  areas  meet  the  criteria  to  be  defined 
as  large  urban  areas  for  FY  2000.  These 
areas  are  identified  by  a  footnote  in 
Table  4A. 

3.  Updating  the  Average  Standardized 
Amounts 

Under  section  1886(d)(3)(A)  of  the 
Act,  we  update  the  area  average 
stcindardized  amoimts  each  year.  In 
accordance  with  section 
1886(d)(3)(A)(iv)  of  the  Act,  we  are 
proposing  to  update  the  large  lu-ban 
areas'  and  the  other  areas'  average 
standardized  amounts  for  FY  2000  using 
the  applicable  percentage  increases 
specified  in  section  1886(b)(3)(B)(i)  of 
the  Act.  Section  1886(b)(3)(B)(i)(XV)  of 
the  Act  specifies  that,  for  hospitals  in  all 
areas,  the  update  factor  for  the 
standardized  amounts  for  FY  2000  is 
equal  to  the  market  basket  percentage 
increase  minus  1.8  percentage  points. 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpatient  care. 
The  most  recent  forecast  of  the  proposed 
hospital  market  basket  increase  for  FY 
2000  is  2.7  percent.  Thus,  for  FY  2000. 
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the  proposed  update  to  the  average 
standardized  amounts  equals  0.9 
percent. 

As  in  the  past,  we  are  adjusting  the 
FY  1999  standardized  amounts  to 
remove  the  effects  of  the  FY  1999 
geographic  reclassifications  and  outlier 
payments  before  applying  the  FY  2000 
updates.  That  is,  we  are  increasing  the 
standardized  amounts  to  restore  the 
reductions  that  were  made  for  the 
effects  of  geographic  reclassification  and 
outliers.  We  then  apply  the  new  offsets 
to  the  standardized  amounts  for  outliers 
and  geographic  reclassifications  for  FY 
2000. 

Although  the  update  factor  for  FY 
2000  is  set  by  law,  we  are  required  by 
section  1886(e)(3)  of  the  Act  to  report  to 
the  Congress  on  ovu-  initial 
recommendation  of  update  factors  for 
FY  2000  for  both  prospective  payment 
hospitals  and  hospitals  excluded  from 
the  prospective  payment  system.  For 
general  information  purposes,  we  have 
included  the  report  to  Congress  as 
Appendix  C  to  this  proposed  rule.  Our 
proposed  recommendation  on  the 
update  factors  (which  is  required  by 
sections  1886(e)(4)(A)  and  (e)(5)(A)  of 
the  Act),  as  well  as  our  responses  to 
MedPAC's  recommendation  concerning 
the  update  factor,  are  set  forth  as 
Appendix  D  to  this  proposed  rule. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts 

a.  Recalihration  ofDRG  Weights  and 
Updated  Wage  Index — Budget 
Neutrality  Adjustment.  Section 
1886(d)(4)(C)(iii)  of  the  Act  specifies 
that  beginning  in  FY  1991,  the  annual 
DRG  reclassification  and  recalihration  of 
the  relative  weights  must  be  made  in  a 
manner  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected. 
As  discussed  in  section  II  of  the 
preamble,  we  normalized  the 
recalibrated  DRG  weights  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalihration  is  equal 
to  the  average  case  weight  prior  to 
recalihration. 

Section  1886(d)(3)(E)  of  the  Act 
requires  us  to  update  the  hospital  wage 
index  on  an  annual  basis  beginning 
October  1,  1993.  This  provision  also 
requires  us  to  make  any  updates  or 
adjustments  to  the  wage  index  in  a 
maimer  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected 
by  the  change  in  the  wage  index. 

To  comply  with  the  requirement  of 
section  1886{d)(4)(C)(iii)  of  the  Act  that 
DRG  reclassification  and  recalihration  of 
the  relative  weights  be  budget  neutral, 
and  the  requirement  in  section 
1886(d)(3)(E)  of  the  Act  that  the  updated 
wage  index  be  budget  neutral,  we  used 


historical  discharge  data  to  simulate 
payments  and  compared  aggregate 
payments  using  the  FY  1999  relative 
weights  and  wage  index  to  aggregate 
payments  using  the  proposed  FY  2000 
relative  weights  and  wage  index.  The 
same  methodology  was  used  for  the  FY 
1999  budget  neutrality  adjustment.  (See 
the  discussion  in  the  September  1,  1992 
final  rule  (57  FR  39832).)  Based  on  this 
comparison,  we  computed  a  budget 
neutrality  adjustment  factor  equal  to 
0.997393.  We  also  adjust  the  Puerto 
Rico-specific  standardized  amounts  for 
the  effect  of  DRG  reclassification  and 
recalihration.  We  computed  a  budget 
neutrality  adjustment  factor  for  Puerto 
Rico-specific  standardized  amounts 
equal  to  0.999910.  These  budget 
neutrality  adjustment  factors  are  applied 
to  the  standardized  amounts  without 
removing  the  effects  of  the  FY  1999 
budget  neutrality  adjustments.  We  do 
not  remove  the  prior  budget  neutrality 
adjustment  because  estimated  aggregate 
payments  after  the  changes  in  the  DRG 
relative  weights  and  wage  index  should 
equal  estimated  aggregate  payments 
prior  to  the  changes.  If  we  removed  the 
prior  year  adjustment,  we  would  not 
satisfy  this  condition. 

In  addition,  we  are  proposing  to  apply 
these  same  adjustment  factors  to  the 
hospital-specific  rates  that  are  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  1999.  (See  the 
discussion  in  the  September  4,  1990 
final  rule  (55  FR  36073).) 

b.  Reclassified  Hospitals — Budget 
Neutrality  Adjustment.  Section 
1886(d)(8)(B)  of  the  Act  provides  that 
certain  rural  hospitals  are  deemed  urban 
effective  with  discharges  occurring  on 
or  after  October  1,  1988.  In  addition, 
section  1886(d)(10)  of  the  Act  provides 
for  the  reclassification  of  hospitals 
based  on  determinations  by  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB).  Under  section 
1886(d)(10)  of  the  Act,  a  hospital  may  be 
reclassified  for  piu-poses  of  the 
standardized  amoimt  or  the  wage  index, 
or  both. 

Under  section  1886(d)(8)(D)  of  the 
Act,  the  Secretary  is  required  to  adjust 
the  standardized  amounts  so  as  to 
ensure  that  total  aggregate  payments 
under  the  prospective  payment  system 
after  implementation  of  the  provisions 
of  sections  1886(d)(8)(B)  and  (C)  and 
1886(d)(10)  of  the  Act  are  equal  to  the 
aggregate  prospective  payments  that 
would  have  been  made  absent  these 
provisions.  To  calculate  this  budget 
neutrality  factor,  we  used  historical 
discharge  data  to  simulate  payments, 
and  compared  total  prospective 
pajTnents  (including  IME  and  DSH 
payments)  prior  to  any  reclassifications 


to  total  prospective  payments  after 
reclassifications.  Based  on  these 
simulations,  we  are  applying  an 
adjustment  factor  of  0.994453  to  ensure 
that  the  effects  of  reclassification  are 
budget  neutral. 

The  adjustment  factor  is  applied  to 
the  standardized  amoimts  after 
removing  the  effects  of  the  FY  1999 
budget  neutrality  adjustment  factor.  We 
note  that  the  proposed  FY  2000 
adjustment  reflects  wage  index  and 
standardized  amount  reclassifications 
approved  by  the  MGCRB  or  the 
Administrator  as  of  February  26,  1999. 
The  eff^ects  of  any  additional 
reclassification  changes  resulting  from 
appeals  and  reviews  of  the  MGCRB 
decisions  for  FY  2000  or  from  a 
hospital's  request  for  the  withdrawal  of 
a  reclassification  request  will  be 
reflected  in  the  final  budget  neutrality 
adjustment  required  under  section 
1886(d)(8)(D)  of  the  Act  and  published 
in  the  final  rule  for  FY  2000. 

c.  Outliers.  Section  1886(d)(5)(A)  of 
the  Act  provides  for  payments  in 
addition  to  the  basic  prospective 
payments  for  "outlier"  cases,  cases 
involving  extraordinarilv  high  costs 
(cost  outliers).  Section  l'886(d)(3)(B)  of 
the  Act  requires  the  Secretary  to  adjust 
both  the  large  urban  and  other  area 
national  standardized  amounts  by  the 
same  factor  to  account  for  the  estimated 
proportion  of  total  DRG  payments  made 
to  outlier  cases.  Similarly,  section 
1886(d)(9)(B)(iv)  of  the  Act  requires  the 
Secretary  to  adjust  the  large  urban  and 
other  standardized  amounts  applicable 
to  hospitals  in  Puerto  Rico  to  account 
for  the  estimated  proportion  of  total 
DRG  payments  made  to  outlier  cases. 
Furthermore,  under  section 
1886(d)(5)(A)(iv)  of  the  Act,  outlier 
payments  for  any  year  must  be  projected 
to  be  not  less  than  5  percent  nor  more 
than  6  percent  of  total  payments  based 
on  DRG  prospective  pavment  rates. 

For  FY  1999,  the  fixed  loss  cost 
outlier  threshold  is  equal  to  the 
prospective  payment  for  the  DRG  plus 
$11,100  ($10,129  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  capital-related  costs).  The 
marginal  cost  factor  for  cost  outliers  (the 
percent  of  costs  paid  after  costs  for  the 
case  exceed  the  threshold)  is  80  percent. 
We  applied  an  outlier  adjustment  to  the 
FY  1999  standardized  amounts  of 
0.948740  for  the  large  urban  and  other 
areas  rates  and  0.9392  for  the  capital 
Federal  rate. 

In  accordance  with  section 
1886(d)(5)(A)(iv)  of  the  Act.  we 
calculated  proposed  outlier  thresholds 
for  FY  2000  so  that  outlier  payments  are 
projected  to  equal  5.1  percent  of  total 
payments  based  on  DRG  prospective 


2475^ 


Federal  Register /Vol.  64,  No.  88 /Friday,  May  7,  1999 /Proposed  Rules 


pajnme  it  rates.  In  accordance  with 
section  1886(d)(3)(E).  we  reduced  the 
propos  jd  FY  2000  standardized 
amounts  by  the  same  percentage  to 
accouni  for  the  projected  proportion  of 
payments  paid  to  outliers.  To  calculate 
FY  2000  outlier  thresholds,  we 
simulal  ed  payments  by  applying  FY 
2000  rates  and  policies  to  the  December 
1998  u]  )date  of  the  FY  1998  MedPAR 
file  anc  the  December  1998  update  of 
the  pro  /ider-specific  file.  As  we  have 
explained  in  the  past,  to  calculate 
outlier  thresholds  we  apply  a  cost 
inflatio  n  factor  to  update  costs  for  the 
cases  u  >ed  to  simulate  payments.  For  FY 
1998,  V  e  used  a  cost  inflation  factor  of 
minus  ;  1.005  percent  (a  cost  per  case 
decrease  of  2.005  percent).  For  FY  1999, 
we  use(  1  a  cost  inflation  factor  of  minus 
1.724  psrcent.  To  set  the  proposed  FY 
2000  oiitlier  thresholds,  we  used  a  cost 
inflatio  1  factor  (or  cost  adjustment 
factor)  ( if  zero  percent.  This  factor 
reflects  our  analysis  of  the  best  available 
cost  rep  ort  data  as  well  as  calculations 
(using  t  le  best  available  data)  indicating 
that  the  percentage  of  actual  outlier 
paymer  ts  for  FY  1998,  is  higher  than  we 
projecte  d  before  the  beginning  of  FY 
1998,  ajid  that  the  percentage  of  actual 
outlier  )ayments  for  FY  1999  will  likely 
be  high  sr  than  we  projected  before  the 
beginniig  of  FY  1999.  The  calculations 
of  "actual"  outlier  payments  are 
discussi  sd  further  below.  Based  on  these 
simulat  ons,  we  are  proposing  a  fixed 
loss  cos  t  outlier  threshold  in  FY  2000 
equal  tc  the  prospective  payment  rate 
for  the  1  )RG  plus  $14,575  ($13,309  for 
hospitals  that  have  not  yet  entered  the 
prospective  payment  system  for  capital- 
related  costs).  In  addition,  we  are 
proposihg  to  maintain  the  marginal  cost 
factor  far  cost  outliers  at  80  percent. 

As  stated  in  the  September  1,  1993 
final  rule  (58  FR  46348),  we  establish 
outlier  thresholds  that  are  applicable  to 
both  inpatient  operating  costs  and 
inpatieiit  capital-related  costs.  When  we 
modelei  i  the  combined  operating  and 
capital  (lutlier  payments,  we  found  that 
using  a  :ommon  set  of  thresholds 
resultec  in  a  higher  percentage  of  outlier 
paymen  ts  for  capital-related  costs  than 
for  oper  iting  costs.  We  project  that  the 
proposed  thresholds  for  FY  2000  will 
result  ii  outlier  payments  equal  to  5.1 
percent  of  operating  DRG  payments  and 
6.0  percent  of  capital  payments  based 
on  the  F  ederal  rate. 

The  p  roposed  outlier  adjustment 
factors  c  pplied  to  the  standardized 
amount!  for  FY  2000  are  as  follows: 


National 

Puerto  Rico 


Operating 
standard- 
ized 
amounts 


Capital  Fed- 
eral rate 


0.948934 
0.969184 


0.9397 
0.9334 


We  apply  the  proposed  outlier 
adjustment  factors  after  removing  the 
effects  of  the  FY  1999  outlier  adjustment 
factors  on  the  standardized  amounts. 

Table  8A  in  section  VI  of  this 
addendum  contains  the  updated 
Statewide  average  operating  cost-to- 
charge  ratios  for  urban  hospitals  and  for 
rural  hospitals  to  be  used  in  calculating 
cost  outlier  payments  for  those  hospitals 
for  which  the  intermediary  is  unable  to 
compute  a  reasonable  hospitcd-specific 
cost-to-charge  ratio.  These  Statewide 
average  ratios  would  replace  the  ratios 
published  in  the  July  31,  1998  final  rule 
(63  FR  41099),  effective  October  1,  1999. 
Table  8B  contains  comparable  Statewide 
average  capital  cost-to-charge  ratios. 
These  average  ratios  would  be  used  to 
calculate  cost  outlier  payments  for  those 
hospitals  for  which  the  intermediary 
computes  operating  cost-to-charge  ratios 
lower  than  0.212473  greater  than 
1.280336  and  capital  cost-to-charge 
ratios  lower  than  0.0130310  or  greater 
than  0.17166.  This  range  represents  3.0 
standard  deviations  (plus  or  minus) 
from  the  mean  of  the  log  distribution  of 
cost-to-charge  ratios  for  all  hospitals. 
We  note  that  the  cost-to-charge  ratios  in 
Tables  8A  and  8B  would  be  used  during 
FY  2000  when  hospital-specific  cost-to- 
charge  ratios  based  on  the  latest  settled 
cost  report  are  either  not  available  or 
outside  the  three  standard  deviations 
range. 

In  the  July  31,  1998  final  rule  (63  FR 
41009).  we  stated  that,  based  on 
available  data,  we  estimated  that  actual 
FY  1998  outlier  payments  would  be 
approximately  5.4  percent  of  actual  total 
DRG  payments.  This  was  computed  by 
simulating  payments  using  actual  FY 

1997  bill  data  available  at  the  time.  That 
is,  the  estimate  of  actual  outlier 
payments  did  not  reflect  actual  FY  1998 
bills  but  instead  reflected  the 
application  of  FY  1998  rates  and 
pohcies  to  available  FY  1997  bills.  Oiu- 
current  estimate,  using  available  FY 

1998  bills,  is  that  actual  outlier 
payments  for  FY  1998  were 
approximately  6.5  percent  of  actual  total 
DRG  payments.  We  note  that  the 
MedPAR  file  for  FY  1998  discharges 
continues  to  be  updated.  Thus,  the  data 
indicate  that,  for  FY  1998,  the 
percentage  of  actual  outlier  payments 
relative  to  actual  total  payments  is 
higher  than  we  projected  before  FY  1998 
(and  thus  exceeds  the  percentage  by 


which  we  reduced  the  standardized 
amounts  for  FY  1998).  In  fact,  the  data 
indicate  that  the  proportion  of  actual 
outlier  payments  for  FY  1998  exceeds  6 
percent.  Nevertheless,  consistent  with 
the  policy  and  statutory  interpretation 
we  have  maintained  since  the  inception 
of  the  prospective  pajnment  system,  we 
do  not  plan  to  recoup  money  and  make 
retroactive  adjustments  to  outlier 
payments  for  FY  1998. 

We  currently  estimate  that  actual 
outlier  payments  for  FY  1999  will  be 
approximately  6.2  percent  of  actual  total 
DRG  payments,  higher  than  the  5.1 
percent  we  projected  in  setting  outlier 
policies  for  FY  1999.  This  estimate  is 
based  on  simulations  using  the 
December  1998  update  of  the  provider- 
specific  file  and  the  December  1998 
update  of  the  FY  1998  MedPAR  file 
(discharge  data  for  FY  1998  bills).  We 
used  these  data  to  calculate  an  estimate 
of  the  actual  outlier  percentage  for  FY 
1999  by  applying  FY  1999  rates  and 
policies  to  available  FY  1998  bills. 

5.  FY  2000  Standardized  Amounts 

The  adjusted  standardized  amounts 
are  divided  into  labor  and  nonlabor 
portions.  Table  lA  contains  the  two 
national  standardized  amounts  that  we 
are  proposing  to  be  applicable  to  all 
hospitals,  except  for  hospitals  in  Puerto 
Rico.  Under  section  1886(d)(9)(A)(ii)  of 
the  Act,  the  Federal  portion  of  the 
Puerto  Rico  payment  rate  is  based  on 
the  discharge-weighted  average  of  the 
national  large  urban  standardized 
amoimt  and  the  national  other 
standardized  amount  (as  set  forth  in 
Table  lA).  The  labor  and  nonlabor 
portions  of  the  national  average 
standardized  amounts  for  Puerto  Rico 
hospitals  are  set  forth  in  Table  IC.  This 
table  also  includes  the  Puerto  Rico 
standardized  amounts. 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost  of  Living 

Tables  lA  and  IC,  as  set  forth  in  this 
addendum,  contain  the  proposed  labor- 
related  and  nonlabor-related  shares  that 
would  be  used  to  calculate  the 
prospective  payment  rates  for  hospitals 
located  in  the  50  States,  the  District  of 
Columbia,  and  Puerto  Rico.  This  section 
addresses  two  types  of  adjustments  to 
the  standardized  amounts  that  are  made 
in  determining  the  prospective  payment 
rates  as  described  in  this  addendiun. 

1 .  Adjustment  for  Area  Wage  Levels 

Sections  1886(d)(3)(E)  and 
1886(d)(9)(C)(iv)  of  the  Act  requires  that 
we  make  an  adjustment  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
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adjustment  is  made  by  multiplying  the 
labor-related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
III  of  this  preamble,  we  discuss  the  data 
and  methodology  for  the  proposed  wage 
index.  The  proposed  wage  index  is  set 
forth  in  Tables  4A  through  4F  of  this 
addendum. 

2.  Adjustment  for  Cost-of-Living  in 
Alaska  and  Hawaii 

Section  1886(d)(5)(H)  of  the  Act 
authorizes  an  adjustment  to  take  into 
account  the  luiique  circumstances  of 
hospitals  in  Alaska  and  Hawaii.  Higher 
labor-related  costs  for  these  two  States 
are  taken  into  account  in  the  adjustment 
for  area  wages  described  above.  For  FY 
2000,  we  propose  to  adjust  the 
payments  for  hospitals  in  Alaska  and 
Hawaii  by  multiplying  the  nonlabor 
portion  of  the  standardized  amounts  by 
the  appropriate  adjustment  factor 
contained  in  the  table  helow.  If  the 
Office  of  Personnel  Management 
releases  revised  cost-of-living 
adjustment  factors  before  July  1,  1999, 
we  will  publish  them  in  the  final  nde 
and  use  them  in  determining  FY  2000 
payments. 

Table  of  Cost-of-Living  Adjust- 
ment Factors,  Alaska  and  Hawaii 
Hospitals 


Alaska — All  areas  

Hawaii: 

County  of  Honolulu 

County  of  Hawaii  .... 

County  of  Kauai  

County  of  Maui 

County  of  Kalawao  . 


1.25 

1.25 

1.15 

1.225 

1.225 

1.225 


(The  above  factors  are  based  on  data  ob- 
tained from  the  U.S.  Office  of  Personnel  Man- 
agement.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  11  of  the 
preamble,  we  have  developed  a 
classification  system  for  all  hospital 
discharges,  assigning  them  into  DRGs, 
and  have  developed  relative  weights  for 
each  DRG  that  reflect  the  resource 
utilization  of  cases  in  each  DRG  relative 
to  Medicare  cases  in  other  DRGs.  Table 
5  of  section  VI  of  this  addendum 
contains  the  relative  weights  that  we 
propose  to  use  for  discharges  occurring 
in  FY  2000.  These  factors  have  been 
recalibrated  as  explained  in  section  II  of 
the  preamble. . 


D.  Calculation  of  Prospective  Payment 
Rates  for  FY  2000 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  2000 

Prospective  payment  rate  for  all 
hospitals  located  outside  of  Puerto  Rico 
except  sole  community  hospitals  and 
Medicare-dependent,  small  rural 
hospitals  =  Federal  rate. 

Prospective  payment  rate  for  sole 
commimity  hospitals  =  Whichever  of 
the  following  rates  yields  the  greatest 
aggregate  payment:  100  percent  of  the 
Federal  rate,  100  percent  of  the  updated 
FY  1982  hospital-specific  rate,  or  100 
percent  of  the  updated  FY  1987 
hospital-specific  rate. 

Prospective  payment  rate  for 
Medicare-dependent,  small  nual 
hospitals  =  100  percent  of  the  Federal 
rate,  or,  if  the  greater  of  the  updated  FY 
1982  hospital-specific  rate  or  the 
updated  FY  1987  hospital-specific  rate 
is  higher  than  the  Federal  rate,  100 
percent  of  the  Federal  rate  plus  50 
percent  of  the  difference  between  the 
applicable  hospital-specific  rate  and  the 
Federal  rate. 

Prospective  pajnment  rate  for  Puerto 
Rico  =  50  percent  of  the  Puerto  Rico  rate 
+  50  percent  of  a  discharge-weighted 
average  of  the  national  large  urban 
standardized  amoimt  and  the  national 
other  standardized  amount. 

1.  Federal  Rate 

For  discharges  occurring  on  or  after 
October  1, 1999  and  before  October  1, 
2000,  except  for  sole  community 
hospitals,  Medicare-dependent,  small 
nual  hospitals,  and  hospitals  in  Puerto 
Rico,  the  hospital's  payment  is  based 
exclusively  on  the  Federal  national  rate. 

The  payment  amount  is  determined  as 
follows: 

Step  1 — Select  the  appropriate 
national  standardized  amount 
considering  the  type  of  hospital  and 
designation  of  the  hospital  as  large 
urban  or  other  (see  Table  lA  in  section 
VI  of  this  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amoiuit  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4A,  4B,  and  4C  of 
section  VI  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living 
adjustment  factor. 

Step  4 — Add  the  amount  fi-om  Step  2 
and  the  nonlabor-related  portion  of  die 
standardized  amount  (adjusted,  if 
appropriate,  under  Step  3). 

Step  5 — Multiply  the  final  amount 
from  Step  4  by  the  relative  weight 


corresponding  to  the  appropriate  DRG 
(see  Table  5  of  section  VI  of  this 
addendum). 

2.  Hospital-Specific  Rate  (Applicable 
Only  to  Sole  Community  Hospitals  and 
Medicare-Dependent,  Small  Rural 
Hospitals) 

Sections  1886{d)(5)(D)(i)  and  (b)(3)(C) 
of  the  Act  provide  that  sole  community 
hospitals  are  paid  based  on  whichever 
of  the  following  rates  yields  the  greatest 
aggregate  payment:  the  Federal  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge. 

Sections  1886(d)(5)(G)  and  (b)(3)(D)  of 
the  Act  provide  that  Medicare- 
dependent,  small  rural  hospitals  are 
paid  based  on  whichever  of  the 
following  rates  yields  the  greatest 
aggregate  payment:  the  Federal  rate  or 
the  Federal  rate  plus  50  percent  of  the 
difference  between  the  Federal  rate  and 
the  greater  of  the  updated  hospital- 
specific  rate  based  on  FY  1982  and  FY 
1987  cost  per  discharge. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals 
based  on  both  the  FY  1 982  cost  per 
discharge  and  the  FY  1987  cost  per 
discharge.  For  a  more  detailed 
discussion  of  the  calculation  of  the  FY 
1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1,  1983  interim 
final  rule  (48  FR  39772);  the  April  20, 
1990  final  rule  with  comment  (55  FR 
15150);  and  the  September  4,  1990  final 
rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  FY  1987 
Hospital-Specific  Rates  for  FY  2000.  We 
are  proposing  to  increase  the  hospital- 
specific  rates  by  0.9  percent  (the 
hospital  market  basket  percentage 
increase  of  2.7  percent  minus  1.8 
percentage  points)  for  sole  community 
hospitals  and  Medicare-dependent, 
small  rural  hospitals  located  in  all  areas 
for  FY  2000.  Section  1886(b)(3)(C)(iv)  of 
the  Act  provides  that  the  update  factor 
applicable  to  the  hospital-specific  rates 
for  sole  community  hospitals  equals  the 
update  factor  provided  under  section 
1886(b)(3)(B)(iv)  of  the  Act.  which,  for 
FY  2000,  is  the  market  basket  rate  of 
increase  minus  1.8  percentage  points. 
Section  1886(b)(3)(D)  of  die  Act 
provides  that  the  update  factor 
applicable  to  the  hospital-specific  rates 
for  Medicare-dependent,  small  rural 
hospitals  equals  the  update  factor 
provided  under  section  1886(b)(3)(B)(iv) 
of  the  Act,  which,  for  FY  2000,  is  the 
market  basket  rate  of  increase  minus  1.8 
percentage  points. 

b.  Calculation  of  Hospital-Specific 
Rate.  For  sole  community  hospitals  and 
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Medic  are-dependent,  small  rural 
hospitals,  the  applicable  FY  2000 
hospitil-specific  rate  would  be 
calculated  by  increasing  the  hospital's 
hospit  id-specific  rate  for  the  preceding 
fiscal ;  ear  by  the  applicable  update 
factor  0.9  percent),  which  is  the  same 
as  the  jpdate  for  all  prospective 
paymeot  hospitals.  In  addition,  the 
hospit  il-specific  rate  would  be  adjusted 
by  the  budget  neutrality  adjustment 
factor  that  is,  0.997393)  as  discussed  in 
sectioi  II.A.4.a  of  this  Addendum.  This 
resulti:  ig  rate  would  be  used  in 
determining  under  which  rate  a  sole 
commi  nity  hospital  or  Medicare- 
depen(  ent,  small  rural  hospital  is  paid 
for  its  ( lischarges  beginning  on  or  after 
Octobe  r  1 ,  1999,  based  on  the  formula 
set  forth  above. 

3.  Gendral  Formula  for  Calculation  of 
Prospe:1ive  Payment  Rates  for  Hospitals 
Locate(  I  in  Puerto  Rico  Beginning  On  or 
After  C  ctober  1,  1999  and  Before 
October  1,  2000. 

a.  Pu  erto  Rico  Rate.  The  Puerto  Rico 
prospe(  ;tive  payment  rate  is  determined 
as  follows: 

Step  1 — Select  the  appropriate 
adjuste  1  average  standardized  amount 
consid«  ring  the  large  urban  or  other 
designation  of  the  hospital  (see  Table  IC 
of  secti  m  VI  of  the  addendum). 

Step  2— Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  Puerto  Rico-specific 
wage  index  (see  Table  4F  of  section  VI 
of  the  addendiun). 

Step  i — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standar  lized  amount. 

Step  I — Multiply  the  result  in  Step  3 
by  50  p  jrcent. 

Step  ) — Multiply  the  amoimt  fi-om 
Step  4  1  y  the  appropriate  DRG  relative 
weight  see  Table  5  of  section  VI  of  the 
addend  im). 

b.  Na  \ional  Rate.  The  national 
prospeqtive  payment  rate  is  determined 
as  folloWs: 

Step  . — Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  IC  of 
section  VI  of  the  addendum)  by  the 
appropiliate  national  wage  index  (see 
Tables  '  A  and  4B  of  section  VI  of  the 
addend  im). 

Step  ;  I — Add  the  amount  from  Step  1 
and  the  nonlabor-related  portion  of  the 
nationa  average  standardized  amount. 

Step  :  —Multiply  the  result  in  Step  2 
by  50  p(  rcent. 

Step  '  — Multiply  the  amount  from 
Step  3  b  y  the  appropriate  DRG  relative 
weight  (see  Table  5  of  section  VI  of  the 
addendum). 

The  s  im  of  the  Puerto  Rico  rate  and 
the  nati  )nal  rate  computed  above  equals 


the  prospective  payment  for  a  given 
discharge  for  a  hospital  located  in 
Puerto  Rico. 

ni.  Proposed  Changes  to  the  Payment 
Rates  for  Blood  Clotting  Factor  for 
Hemophilia  Inpatients 

As  discussed  in  our  August  29,  1997 
final  rule  with  comment  period  (62  FR 
46002)  and  our  May  12,  1998  final  rule 
(63  FR  26327),  section  4452  of  Public 
Law  105-33  amended  section  6011(d)  of 
Public  Law  101-239  to  reinstate  the 
add-on  payment  for  the  costs  of 
administering  blood  clotting  factor  to 
Medicare  beneficiaries  who  have 
hemophilia  and  who  are  hospital 
inpatients  for  discharges  occurring  on  or 
after  October  1,  1997. 

We  are  proposing  to  calculate  the  add- 
on payment  for  FY  2000  using  the  same 
methodology  we  described  in  the 
August  29,  1997  and  May  12, 1998  final 
rules.  That  is,  we  are  proposing  to 
establish  a  price  per  unit  of  clotting 
factor  based  on  the  average  wholesale 
price  (AWP).  To  identify  the  AWP,  we 
are  using  the  most  recent  data  available 
from  First  DataBank,  a  commercial 
source  of  AWPs  in  electronic  format. 
The  add-on  payment  amount  for  each 
clotting  factor,  as  described  by  HCFA's 
Common  Procedure  Coding  System 
(HCPCS),  is  based  on  the  median  AWP 
of  the  several  products  available  in  that 
category  of  factor,  discounted  by  15 
percent. 

We  also  are  proposing  to  add  HCPCS 
code  J7191  (clotting  factor,  porcine)  to 
the  list  of  clotting  factors  that  will  be 
paid  under  this  benefit.  This  code  was 
recently  reestablished  in  the  HCPCS 
coding  system  because  it  represents  a 
unique  product  that  is  different  from  the 
other  clotting  factors  listed. 

Based  on  the  methodology  described 
above,  we  are  proposing  the  following 
prices  per  unit  of  factor  for  FY  2000: 
J7190    Factor    VIII     (antihemophilic 

factor,  human)  0.79 

J7191    Factor    VIII    (antihemophilic 

factor,  porcine)  1.87 

J7192    Factor     VIII     (antihemophilic 

factor,  recombinant)  1.03 

J7194    Factor  IX  (complex)  0.45 

J7196    Other  hemophilia  clotting  fac- 
tors (for  example,  anti-inhibitors)  ...      1.43 
Q0160    Factor     IX     (antihemophilic 

factor,  purified,  nonrecombinant)  ...      0.97 
Q0161     Factor     IX     (antihemophilic 

factor,  purified,  recombinant)  1.00 

These  prices  for  blood  clotting  factor 
administered  to  inpatients  who  have 
hemophilia  would  be  effective  for 
discharges  beginning  on  or  after  October 
1,  1999  through  September  30,  2000. 
Payment  will  be  made  for  blood  clotting 
factor  only  if  there  is  an  ICD-9-CM 
diagnosis  code  for  hemophilia  included 
on  the  bill. 


IV.  Proposed  Changes  to  Payment  Rates 
for  Inpatient  Capital-Related  Costs  for 
FY  2000 

The  prospective  payment  system  for 
hospital  inpatient  capital-related  costs 
was  implemented  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1991.  Effective  with  that  cost  reporting 
period  and  during  a  10-year  transition 
period  extending  through  FY  2001, 
hospital  inpatient  capital-related  costs 
are  paid  on  the  basis  of  an  increasing 
proportion  of  the  capital  prospective 
payment  system  Federal  rate  and  a 
decreasing  proportion  of  a  hospital's 
historical  costs  for  capital. 

The  basic  methodology  for 
determining  Federal  capital  prospective 
rates  is  set  forth  at  §§  412.308  through 
412.352.  Below  we  discuss  the  factors 
that  we  used  to  determine  the  proposed 
Federal  rate  and  the  hospital-specific 
rates  for  FY  2000.  The  rates  would  be 
effective  for  discharges  occurring  on  or 
after  October  1,  1999. 

For  FY  1992,  we  computed  the 
standard  Federal  payment  rate  for 
capital-related  costs  xmder  the 
prospective  payment  system  by 
updating  the  FY  1989  Medicare 
inpatient  capital  cost  per  case  by  an 
actuarial  estimate  of  the  increase  in 
Medicare  inpatient  capital  costs  per 
case.  Each  year  after  FY  1992,  we 
update  the  standard  Federal  rate,  as 
provided  in  §412. 308(c)(1),  to  accoimt 
for  capital  input  price  increases  and 
other  factors.  Also,  §412. 308(c)(2) 
provides  that  the  Federal  rate  is 
adjusted  annually  by  a  factor  equal  to 
the  estimated  proportion  of  outlier 
payments  under  the  Federal  rate  to  total 
capital  payments  under  the  Federal  rate. 
In  addition,  §  412.308(c)(3)  requires  that 
the  Federal  rate  be  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
proportion  of  payments  for  exceptions 
under  §412.348.  Furthermore, 
§412.308(c)(4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that  the 
annual  DRG  reclassification  and  the 
recalibration  of  DRG  weights  and 
changes  in  the  geographic  adjustment 
factor  are  budget  neutral.  For  FYs  1992 
through  1995,  §412.352  required  that 
the  Federal  rate  also  be  adjusted  by  a 
budget  neutrality  factor  so  that  aggregate 
payments  for  inpatient  hospital  capital 
costs  were  projected  to  equal  90  percent 
of  the  payments  that  would  have  been 
made  for  capital-related  costs  on  a 
reasonable  cost  basis  during  the  fiscal 
year.  That  provision  expired  in  FY  1996. 
Section  412.308(b)(2)  describes  the  7.4 
percent  reduction  to  the  rate  that  was 
made  in  FY  1994,  and  §  412.308(b)(3) 
describes  the  0.28  percent  reduction  to 
the  rate  made  in  FY  1996  as  a  result  of 
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the  revised  policy  of  paying  for 
transfers.  In  the  FY  1998  final  rule  with 
comment  period  (62  FR  45966)  we 
implemented  section  4402  of  the  BBA, 
which  requires  that  for  discharges 
occurring  on  or  after  October  1,  1997, 
and  before  October  1,  2002,  the 
unadjusted  standard  Federal  rate  is 
reduced  by  17.78  percent.  A  small  part 
of  that  reduction  will  be  restored 
effective  October  1,  2002.  As  a  result  of 
the  February  25,  1999  final  rule  (64  FR 
9378),  the  Federal  rate  changed  effective 
March  1, 1999,  because  of  revisions  to 
the  GAF. 

For  each  hospital,  the  hospital- 
specific  rate  was  calculated  by  dividing 
the  hospital's  Medicare  inpatient 
capital-related  costs  for  a  specified  base 
year  by  its  Medicare  discharges 
(adjusted  for  transfers),  and  dividing  the 
result  by  the  hospital's  case  mix  index- 
(also  adjusted  for  transfers).  The 
residting  case-mix  adjusted  average  cost 
per  discharge  was  then  updated  to  FY 
1992  based  on  the  national  average 
increase  in  Medicare's  inpatient  capital 
cost  per  discharge  and  adjusted  by  the 
exceptions  payment  adjustment  factor 
and  the  budget  neutrality  adjustment 
factor  to  yield  the  FY  1992  hospital- 
specific  rate.  Since  FY  1992,  the 
hospital-specific  rate  has  been  updated 
annually  for  inflation  and  for  changes  in 
the  exceptions  payment  adjustment 
factor.  For  FYs  1992  through  1995,  the 
hospital-specific  rate  was  also  adjusted 
by  a  budget  neutrality  adjustment  factor. 
For  discharges  occurring  on  or  after 
October  1,  1997,  and  before  October  1, 
2002,  the  imadjusted  hospital-specific 
rate  is  reduced  by  17.78  percent.  A 
small  part  of  this  reduction  will  be 
restored  effective  October  1,  2002. 

To  determine  the  appropriate  budget 
neutrality  adjustment  factor  and  the 
exceptions  payment  adjustment  factor, 
we  developed  a  dynamic  model  of 
Medicare  inpatient  capital-related  costs, 
that  is,  a  model  that  projects  changes  in 
Medicare  inpatient  capital-related  costs 
over  time.  With  the  expiration  of  the 
budget  neutrality  provision,  the  model 
is  still  used  to  estimate  the  exceptions 
payment  adjustment  and  other  factors. 
The  model  and  its  application  are 
described  in  greater  detail  in  Appendix 
B  of  this  proposed  rule. 

In  accordance  with  section 
1886(d)(9)(A)  of  the  Act,  under  the 
prospective  payment  system  for 
inpatient  operating  costs,  hospitals 
located  in  Puerto  Rico  are  paid  for 
operating  costs  under  a  special  payment 
formula.  Prior  to  FY  1998,  hospitals  in 
Puerto  Rico  were  paid  a  blended  rate 
that  consisted  of  75  percent  of  the 
applicable  standardized  amount  specific 
to  Puerto  Rico  hospitals  and  25  percent 


of  the  applicable  national  average 
standardized  amount.  However, 
effective  October  1,  1998,  as  a  result  of 
section  4406  of  the  BBA,  operating 
payments  to  hospitals  in  Puerto  Rico  are 
based  on  a  blend  of  50  percent  of  the 
applicable  standardized  amount  specific 
to  Puerto  Rico  hospitals  and  50  percent 
of  the  applicable  national  average 
standardized  amount.  In  conjunction 
with  this  change  to  the  operating  blend 
percentage,  effective  with  discharges  on 
or  after  October  1,  1997,  we  compute 
capital  payments  to  hospitals  in  Puerto 
Rico  beised  on  a  blend  of  50  percent  of 
the  Puerto  Rico  rate  and  50  percent  of 
the  Federal  rate.  Section  412.374 
provides  for  the  use  of  this  blended 
payment  system  for  payments  to  Puerto 
Rico  hospitals  under  the  prospective 
payment  system  for  inpatient  capital- 
related  costs.  Accordingly,  for  capital- 
related  costs  we  compute  a  separate 
payment  rate  specific  to  Puerto  Rico 
hospitals  using  the  same  methodology 
used  to  compute  the  national  Federal 
rate  for  capital. 

A.  Determination  of  Federal  Inpatient 
Capital-Related  Prospective  Payment 
Rate  Update 

In  the  July  31,  1998  final  rule  (63  FR 
41011)  we  established  a  capital  Federal 
rate  of  $378.05  for  FY  1999.  As  of  the 
March  1,  1999  revision,  the  Federal  rate 
for  FY  1999  is  $378.10.  As  a  result  of  the 
changes  we  are  proposing  to  the  factors 
used  to  establish  the  Federal  rate  in  this 
preamble,  the  proposed  FY  2000  Federal 
rate  is  $374.31. 

In  the  discussion  that  follows,  we 
explain  the  factors  that  were  used  to 
determine  the  proposed  FY  2000  capital 
Federal  rate.  In  particular,  we  explain 
why  the  proposed  FY  2000  Federal  rate 
has  decreased  1.00  percent  compared  to 
the  FY  1999  Federal  rate.  Even  though 
the  proposed  FY  2000  Federal  capital 
rate  is  less  than  the  FY  1999  Federal 
rate,  we  estimate  aggregate  capital 
payments  will  increase  by  2.66  percent 
dm°ing  this  same  period.  This  increase 
is  primarily  due  to  the  increase  in  the 
Federal  blend  percentage  from  80  to  90 
percent  for  fully  prospective  payment 
hospitals. 

Total  payments  to  hospitals  under  the 
prospective  payment  system  are 
relatively  imaffected  by  changes  in  the 
capital  prospective  payments.  Since 
capital  payments  constitute  about  10 
percent  of  hospital  payments,  a  1 
percent  change  in  the  capital  Federal 
rate  yields  only  about  0.1  percent 
change  in  actual  payments  to  hospitals. 
Aggregate  payments  under  the  capital 
prospective  payment  transition  system 
are  estimated  to  increase  in  FY  2000 
compared  to  FY  1999. 


1 .  Standard  Federal  Rate  Update 

a.  Description  of  the  Update 
Framework.  Under  section 
412.308(c)(1),  the  standard  Federal  rate 
is  updated  on  the  basis  of  an  analytical 
framework  that  takes  into  account 
changes  in  a  capital  input  price  index 
and  other  factors.  The  update 
framework  consists  of  a  capital  input 
price  index  (CIPI)  and  several  policy 
adjustment  factors.  Specifically,  we 
have  adjusted  the  projected  CDPI  rate  of 
increase  as  appropriate  each  year  for 
case-mix  index  related  changes,  for 
intensity,  and  for  errors  in  previous  CIPI 
forecasts.  The  proposed  update  factor 
for  FY  2000  under  that  framework  is 
-  0.6  percent.  This  proposal  is  based  on 
a  projected  0.5  percent  increase  in  the 
Cffl,  a  -0.7  percent  adjustment  for  the 
FY  1998  DRG  reclassification  and 
recalibration,  and  a  forecast  error 
correction  of  —  0.4  percent.  We  explain 
the  basis  for  the  FY  2000  CIPI  projection 
in  section  D.D  of  this  addendum.  Here 
we  describe  the  policy  adjustments  that 
have  been  applied. 

The  case-mix  index  is  the  measure  of 
the  average  DRG  weight  for  cases  paid 
under  the  prospective  payment  system. 
Because  the  DRG  weight  determines  the 
prospective  payment  for  each  case,  any 
percentage  increase  in  the  case-mix 
index  corresponds  to  an  equal 
percentage  increase  in  hospital 
payments. 

The  case-mix  index  can  change  for 
any  of  several  reasons: 

•  The  average  resource  use  of 
Medicare  patients  changes  ("real"  case- 
mix  change); 

•  Changes  in  hospital  coding  of 
patient  records  result  in  higher  weight 
DRG  assignments  ("coding  effects");  and 

•  The  annual  DRG  reclassification 
and  recalibration  changes  may  not  be 
budget  neutral  ("reclassification 
effect"). 

We  define  real  case-mix  change  as 
actual  changes  in  the  mix  (and  resource 
requirements)  of  Medicare  patients  as 
opposed  to  changes  in  coding  behavior 
that  result  in  assignment  of  cases  to 
higher-weighted  DRGs  but  do  not  reflect 
higher  resoiut;e  requirements.  In  the 
update  framework  for  the  prospective 
payment  system  for  operating  costs,  we 
adjust  the  update  upwards  to  allow  for 
real  case-mix  change,  but  remove  the 
effects  of  coding  changes  on  the  case- 
mix  index.  We  also  remove  the  effect  on 
total  payments  of  prior  changes  to  the 
DRG  classifications  and  relative 
weights,  in  order  to  retain  budget 
neutrality  for  all  case-mix  »ndpx-related 
changes  other  than  patient  severity.  (For 
example,  we  adjusted  for  the  effects  of 
the  FY  1998  DRG  reclassification  and 
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recall  )ration  as  part  of  our  FY  2000 
updats  recommendation.)  We  have 
adopt  ;d  this  case-mix  index  adjustment 
in  the  capital  update  framework  as  well. 

For  FY  2000.  we  are  projecting  a  0.5 
percei  it  increase  in  the  case-mix  index. 
We  es  jmate  that  real  case-mix  increase 
will  ei  lual  0.5  percent  in  FY  2000. 
There  ore,  the  proposed  net  adjustment 
for  ca!  e-mix  change  in  FY  2000  is  0.0 
percentage  points. 

We  jstimate  that  FY  1998  DRG 
reclasi  iification  and  recalibration 
result(  id  in  a  0.7  percent  change  in  the 
case  n  lix  when  compared  with  the  case- 
mix  in  dex  that  would  have  resulted  if 
we  hai  1  not  made  the  reclassification 
zr.d  re  :alibration  changes  to  the  DRGs. 
There!  ore,  we  are  making  a  -  0.7 
percet  t  adjustment  for  DRG 
reclas!  ification  and  recalibration  in  the 
propo!  ed  update  for  FY  2000. 

The  capital  update  framework 
contai:  is  an  adjustment  for  forecast 
error. '  'he  input  price  index  forecast  is 
based  i  )n  historical  trends  and 
relationships  ascertainable  at  the  time 
the  update  factor  is  established  for  the 
upcom  ing  year.  In  any  given  year  there 
may  b«  unanticipated  price  fluctuations 
that  mi  ly  result  in  differences  between 
the  act  lal  increase  in  prices  and  the 
forecas  t  used  in  calculating  the  update 
factors  In  setting  a  prospective  payment 
rate  ur  der  the  framework,  we  make  an 
adjusti  lent  for  forecast  error  only  if  our 
estima  e  of  the  change  in  the  capital 
input  I  rice  index  for  any  year  is  off  by 
0.25  percentage  points  or  more.  There  is 
a  2 -year  lag  between  the  forecast  and  the 
measui  ement  of  the  forecast  error.  A 
forecas  t  error  of  -  0.4  percentage  points 
was  ca  culated  for  the  FY  1998  update. 
That  is  current  historical  data  indicate 
that  th(  I  FY  1998  CIPI  used  in 
calculating  the  forecasted  FY  1998 
update  factor  overstated  realized  price 
increases  by  0.4  percent.  Therefore,  we 
are  ma]  ing  a  -  0.4  percent  adjustment 
for  fore  cast  error  in  the  proposed  update 
forFY  >000. 

Und<  r  the  capital  prospective 
paymei  it  system  update  framework,  we 
also  mj  ke  an  adjustment  for  changes  in 
intensi!  y.  We  calculate  this  adjustment 
using  t]  le  same  methodology  and  data  as 
in  the  f  -amework  for  the  operating 
prospe<  ;tive  payment  system.  The 
intensify  factor  for  the  operating  update 
framewiork  reflects  how  hospital 
service:  i  are  utilized  to  produce  the  final 
produc  .  that  is,  the  discharge.  This 
compoi  lent  accounts  for  changes  in  the 
use  of  c  uality-enhancing  services, 
change  ;  in  within-DRG  severity,  and 
expecte  d  modification  of  practice 
pattern;  i  to  remove  cost-ineffective 
service;  . 


We  calculate  case-mix  constant 
intensity  as  the  change  in  total  charges 
per  admission,  adjusted  for  price  level 
changes  (the  CPI  hospital  component), 
and  changes  in  real  case  mix.  The  use 
of  total  charges  in  the  calculation  of  the 
proposed  intensity  factor  makes  it  a 
total  intensity  factor,  that  is,  charges  for 
capital  services  are  already  built  into  the 
calculation  of  the  factor.  Therefore,  we 
have  incorporated  the  intensity 
adjustment  from  the  operating  update 
framework  into  the  capital  update 
framework.  Without  reliable  estimates 
of  the  proportions  of  the  overall  aimual 
intensity  increases  that  are  due. 
respectively,  to  ineffective  practice 
patterns  and  to  the  combination  of 
quality-enhancing  new  technologies  and 
within-DRG  complexity,  we  assume,  as 
in  the  revised  operating  update 
framework,  that  one-half  of  the  annual 
increase  is  due  to  each  of  these  factors. 
The  capital  update  framework  thus 
provides  an  add-on  to  the  input  price 
index  rate  of  increase  of  one-half  of  the 
estimated  annual  increase  in  intensity  to 
allow  for  within-DRG  severity  increases 
and  the  adoption  of  quality-enhancing 
technology. 

For  FY  2000.  we  have  developed  a 
Medicare-specific  intensity  meeisure 
based  on  a  5-year  average  using  FY 
1994-1998  data.  In  determining  case- 
mix  constant  intensity,  we  found  that 
observed  case-mix  increase  was  0.8 
percent  in  FY  1994,  1.7  percent  in  FY 
1995,  1.6  percent  in  FY  1996.  0.3 
percent  in  FY  1997,  and  -0.4  percent 
in  FY  1998.  For  FY  1995  and  FY  1996. 
we  estimate  that  real  case-mix  increase 
was  1.0  to  1.4  percent  each  year.  The 
estimate  for  those  years  is  supported  by 
past  studies  of  case-mix  change  by  the 
RAND  Corporation.  The  most  recent 
study  was  "Has  DRG  Creep  Crept  Up? 
Decomposing  the  Case  Mix  Index 
Change  Between  1987  and  1988"  by  G. 
M.  Carter.  J.P.  Newhouse.  and  D.A. 
Relies.  R-^098-HCFA/ProPAC  (1991). 
The  study  suggested  that  real  case-mix 
change  was  not  dependent  on  total 
change,  but  was  usually  a  fairly  steady 
1.0  to  1.5  percent  per  year.  We  use  1.4 
percent  as  the  upper  bound  because  the 
RAND  study  did  not  take  into  account 
that  hospitals  may  have  induced  doctors 
to  document  medical  records  more 
completely  in  order  to  improve 
payment.  Following  that  study,  we 
consider  up  to  1.4  percent  of  observed 
case-mix  change  as  real  for  FY  1994 
through  FY  1998.  Based  on  this 
analysis,  we  believe  that  all  of  the 
observed  case-mix  increase  for  FY  1994. 
FY  1997  and  FY  1998  is  real.  The 
increases  for  FY  1995  and  FY  1996  were 


in  excess  of  our  estimate  of  real  case 
mix  Increase. 

We  calculate  case-mix  constant 
intensity  as  the  change  in  total  charges 
per  admission,  adjusted  for  price  level 
changes  (the  CPI  hospital  component), 
and  changes  in  real  case-mix.  Given 
estimates  of  real  case  mix  of  0.8  percent 
for  FY  1994.  1.0  percent  for  FY  1995,  1.0 
percent  for  FY  1996,  0.3  percent  for  FY 

1997.  and  -  0.4  for  FY  1998.  we 
estimate  that  case-mix  constant 
intensity  declined  by  an  average  1.3 
percent  during  FYs  1994  through  1998, 
for  a  cumulative  decrease  of  6.3  percent. 
If  we  assiune  that  real  case-mix  increase 
was  0.8  percent  for  FY  1994,  1.4  percent 
for  FY  1995.  1.4  percent  for  FY  1996.  0.3 
percent  for  FY  1997,  and  -  0.4  for  FY 

1998.  we  estimate  that  case-mix 
constant  intensity  declined  by  an 
average  1.5  percent  during  FYs  1994 
through  1998,  for  a  cimiulative  decrease 
of  7. 1  percent.  Since  we  estimate  that 
intensity  has  declined  during  that 
period,  we  are  recommending  a  0.0 
percent  intensity  adjustment  for  FY 
2000. 

b.  Comparison  ofHCFA  and  MedPAC 
Update  Recommendations.  MedPAC 
recommends  a  - 1.1  to  1.8  percent 
update  to  the  standard  capital  Federal 
rate  and  we  are  recommending  a  -  0.6 
percent  update.  There  are  some 
significant  differences  between  the 
HCFA  and  MedPAC  update  frameworks, 
which  accoimt  for  the  difference  in  the 
respective  update  recommendations.  A 
major  difference  is  the  input  price  index 
that  each  framework  uses  as  a  begiiming 
point  to  estimate  the  change  in  input 
prices  since  the  previous  year.  The 
HCFA  capital  input  price  index  (the 
CIPI)  includes  price  measures  for 
Interest  expense,  which  are  an  indicator 
of  the  interest  rates  facing  hospitals 
during  their  capital  purchasing 
decisions.  The  MedPAC  capltd  market 
basket  does  not  Include  interest 
expense;  instead  the  MedPAC  update 
framework  Includes  a  financing  policy 
adjustment  when  necessary  to  accoimt 
for  the  prolonged  changes  in  interest 
rates.  HCFA's  CIPI  is  vintage- weighted, 
meaning  that  it  takes  into  accoimt  price 
changes  from  past  purchases  of  capital 
when  determining  the  current  period 
update.  MedPAC's  capital  market  basket 
is  not  vintage-weighted,  accounting  only 
for  the  current  year  price  changes.  This 
year,  due  to  the  difference  between 
HCFA's  and  MedPAC's  input  price 
index,  the  percentage  change  in  HCFA's 
CIPI  is  0.5  percent,  and  the  percentage 
change  in  MedPAC's  market  basket  is 
1.9  P6rc6nt. 

NiedPAC  and  HCFA  also  differ  in  the 
adjustments  they  make  to  their  price 
indices.  (See  Table  1  for  a  comparison 


Federal  Register /Vol.  64,  No.  88 /Friday,  May  7,  1999 /Proposed  Rules 


24759 


of  HCFA  and  MedPAC's  update 
recommendations.)  MedPAC  makes  an 
adjustment  for  productivity,  while 
HCFA  has  not  adopted  an  adjustment 
for  capital  productivity  or  efficiency. 
MedPAC  employs  the  same  productivity 
adjustment  in  its  operating  and  capital 
framework.  We  have  identified  a  total 
intensity  factor  but  have  not  identified 
an  adequate  total  productivity  measiure. 
For  the  FY  2000  update,  the 
Commission  is  also  including  a  site-of- 
care  substitution  adjustment  to  account 
for  the  decline  in  the  average  length  of 
Medicare  acute  inpatient  stays.  This 
adjustment  is  designed  to  shift  funding 
along  with  associated  costs  when 
Medicare  patients  are  discharged  to 
postacute  settings  that  replace  acute 
impatient  days.  Other  factors,  such  as 
technological  advances  that  allow  for  a 
decreased  need  in  follow-up  care  and 
BBA  mandated  policy  on  payment  for 
transfer  cases  that  limits  pajanents 
within  certain  DRGs,  are  reflected  in  the 
site-of-care  substitution  adjustment  as 
well.  A  negative  intensity  adjustment 
would  capture  the  site  of  care 
substitution  accounted  for  in  MedPAC's 
update  framework.  However,  we  did  not 
make  a  negative  adjustment  for  intensity 
this  year.  We  may  examine  the 
appropriateness  of  adopting  a  negative 
intensity  adjustment  at  a  later  date. 

MedPAC  recommends  a  - 1.8  to  a 
-  0.9  adjustment  for  site-of-care 
substitutions  for  FY  2000.  For  FY  2000, 
MedPAC  recommends  a  - 1.0  to  a  0.0 
adjustment  for  productivity.  We 
recommend  a  0.0  intensity  adjustment. 
Additionally,  since  long-term  interest 
rates  are  low  by  historical  standards. 


MedPAC  recommends  a  -  0.3  to  a  0.0 
adjustment  to  the  update  for  FY  2000, 
to  reflect  changes  in  the  real  interest 
rates. 

We  recommend  a  0.0  total  case  mix 
adjustment  since  we  are  projecting  a  0.5 
percent  increase  in  the  case  mix  index 
and  we  estimate  that  real  case-mix 
increase  will  equal  0.5  percent  in  FY 
2000.  MedPAC  makes  a  two-part 
adjustment  for  case  mix  changes,  which 
takes  into  account  changes  in  case  mix 
in  the  past  year.  They  recommend  a  0.0 
adjustinent  for  coding  change  and  an  0.0 
to  0.2  adjustmenl  for  within-DRG 
complexity  change.  We  recommend  a 

-  0.4  adjustment  for  forecast  error 
correction,  and  MedPAC  recommends  a 

-  0.4  adjustment  for  forecast  error 
correction. 

The  net  result  of  these  adjustments  is 
that  MedPAC  has  recommended  a  - 1.1 
to  1.8  percent  update  to  the  capital 
Federal  rate  for  FY  2000.  MedPAC 
believes  that  the  annual  updates  to  the 
capital  and  operating  payments  under 
the  prospective  payment  system  should 
not  differ  substantially,  even  though 
they  are  determined  separately,  since 
they  correspond  to  costs  generated  by 
providing  the  same  inpatient  hospital 
services  to  the  same  Medicare  patients. 
This  range  for  the  capital  update  is 
consistent  with  the  prospective  payment 
system  operating  update  range  of  0.0  to 
2.6  recommended  by  the  Commission. 
We  describe  the  basis  for  om-  proposed 

-  0.6  percent  total  update  in  the 
preceding  section.  Our  recommendation 
is  within  the  range  recommended  by 
MedPAC. 


Also,  MedPAC  argued  that  the 
distinction  between  inpatient  operating 
and  capital  payment  rates  is  arbitrary 
and  does  not  foster  efficient  overall 
decision  making  about  the  allocation  of 
resources.  Accordingly,  MedPAC 
recommended  that  once  the  transition  to 
fully  perspective  capital  payment  is 
completed,  a  single  PPS  payment  rate 
should  be  developed  for  hospital 
inpatient  services  to  Medicare 
beneficiaries.  MedPAC  indicated  that  a 
single  PPS  payment  rate  for  both 
operating  and  capital  PPS  costs  would 
be  consistent  with  the  way  that 
hospitals  purchase  a  majority  of  goods 
and  services. 

We  responded  to  a  similar  comment 
in  the  July  31,  1998  final  rule  (63  FR 
41013)  and  in  the  September  1,  1995 
final  rule  (60  FR  45816).  In  those  rules, 
we  stated  that  our  long-term  goal  was  to 
develop  a  single  update  framework  for 
operating  and  capital  prospective 
payments  and  that  we  would  begin 
development  of  a  unified  framework. 
We  indicated  that,  in  the  meantime,  we 
would  maintain  as  much  consistency  as 
possible  between  the  ciurent  operating 
and  capital  frameworks  in  order  to 
facilitate  the  eventual  development  of  a 
unified  framework.  In  addition,  we 
stated  that  because  of  the  similarity  of 
the  update  frameworks,  the  update 
frameworks  could  be  combined  without 
too  much  difficulty.  We  maintain  our 
goal  of  combining  the  update 
frameworks  at  the  end  of  the  capital 
transition  period  and  may  examine 
combining  the  payment  systems  after 
the  conclusion  of  the  capital  prospective 
payment  transition  period. 


Table  1 .— HCFA's  FY  2000  Update  Factor  and  MedPAC's  Recommendation 


Capital  Input  Price  Index  Financing  Policy  Adjustment 

Financing  Policy  Adjustment  

Policy  Adjustment  Factors: 

Productivity  

Intensity  

Science  and  Technology 

Intensity  _ 

Real  within  ORG  Change 

Site-of-Care  Substitution 

Subtotal  

Case-Mix  Adjustment  Factors: 

Projected  Case-Mix  Change  

Real  Across  DRG  Change  

Coding  Change 

Real  within  DRG  Change  

Subtotal  

Effect  of  FY  1998  Reclassification  and  RecaHt)ration  .. 
Forecast  Error  Correction  


HCFA's 

update 
factor 

MedPAC's 
recommenda- 
tion 

0.5 

1.9 
-  0.3  to  0.0 

- 1 .0  to  0.0 

0.0 

0.5  to  1.0 

(1) 

(2) 

- 1 .8  to  -  0.9 

0.0 

-2.3  to  0.1 

-0.5 
0.5 

0.0 

(3) 

0.0  to  0.2 

0.0 

0.7 

-0.4 

3.0  to  0.2 

-0.4 
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Inc  uded  in  MedPAC's  productivity  measure. 
Inc  uded  in  MedPAC's  case-mix  adjustment. 
Inquded  in  HCFA's  intensity  factor. 
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Table  1  .—HCFA's  FY  2000  Update  Factor  and  MedPAC's  Recommendation— Continued 


Total  Update 


HCFA's 
update 
factor 


-0.6 


MedPAC's 
recommenda- 
tion 


-1.1  to  1.8 


2.  Ou  lier  Payment  Adjustment  Factor 

Sec  ion  412.312(c)  establishes  a 
unifie  d  outlier  methodology  for 
inpati  ent  operating  and  inpatient 
capita  {-related  costs.  A  single  set  of 
thresh  olds  is  used  to  identify  ouUier 
cases  or  both  inpatient  operating  and 
inpatient  capital-related  payments. 
Outli(  r  payments  are  made  only  on  the 
portion  of  the  Federal  rate  that  is  used 
to  call  ulate  the  hospital's  inpatient 
capita  -related  payments  (for  example, 
90  pel  cent  for  cost  reporting  periods 
beginning  in  FY  2000  for  hospitals  paid 
under  the  fully  prospective  payment 
methc  dology).  Section  412.308(c)(2) 
provic  es  that  the  standard  Federal  rate 
for  inj  latient  capital-related  costs  be 
reduc(  d  by  an  adjustment  factor  equal 
to  the  estimated  proportion  of  outlier 
paym(  nts  under  the  Federal  rate  to  total 
inpatiunt  capital-related  payments 
under  the  Federal  rate.  The  outlier 
thresh  aids  are  set  so  that  operating 
outliei  payments  are  projected  to  be  5.1 
percei  t  of  total  operating  DRG 
payme  nts.  The  inpatient  capital-related 
outliei  reduction  factor  reflects  the 
inpatii  (nt  capital-related  outlier 
payments  that  would  be  made  if  all 
hospitils  were  paid  100  percent  of  the 
Feden  1  rate.  For  purposes  of  calculating 
the  ou  lier  thresholds  and  the  outlier 
reduct  on  factor,  we  model  payments  as 
if  all  hospitals  were  paid  100  percent  of 
the  Fe  ieral  rate  because,  as  explained 
above,  outlier  payments  are  made  only 
on  the  portion  of  the  Federal  rate  that 
is  incl  ided  in  the  hospital's  inpatient 
capita  -related  payments. 

In  tl  e  July  31,  1998  final  rule,  we 
estima  ted  that  outlier  payments  for 
capita  in  FY  1999  would  equal  6.08 
percer  t  of  inpatient  capital-related 
payme  nts  based  on  the  Federal  rate  (63 
FR  41(  13).  Accordingly,  we  applied  an 
outlier  adjustment  factor  of  0.9392  to 
the  Fei  Ieral  rate.  Based  on  the 
threshi  )lds  as  set  forth  in  section  II.A.4.d 
of  this  Addendum,  we  estimate  that 
outlier  payments  for  capital  will  equal 
6.03  piTcent  of  inpatient  capital -related 
payme  nts  based  on  the  Federal  rate  in 
FY  20(  0.  Therefore,  we  are  proposing  an 
outlier  adjustment  factor  of  0.9397  to 
the  Federal  rate.  Thus,  estimated  capital 


outlier 


payments  for  FY  2000  represent 


a  lower  percentage  of  total  capital 
standard  pajTnents  than  in  FY  1999. 

The  outlier  reduction  factors  are  not 
built  permanently  into  the  rates;  that  is, 
they  are  not  applied  cumulatively  in 
determining  the  Federal  rate.  Therefore, 
the  proposed  net  change  in  the  outlier 
adjustment  to  the  Federal  rate  for  FY 
2000  is  1.0005  (0.9397/0.9392).  The 
outlier  adjustment  increases  the  FY 
2000  Federal  rate  by  0.05  percent 
compared  with  the  FY  1999  ouUier 
adjustment. 

3.  Budget  Neutrality  Adjustment  Factor 
for  Changes  in  DRG  Classifications  and 
Weights  and  the  Geographic  Adjustment 
Factor 

Section  412.308{c)(4)(ii)  requires  that 
the  Federal  rate  be  adjusted  so  that 
aggregate  payments  for  the  fiscal  year 
based  on  the  Federal  rate  after  any 
changes  resulting  from  the  annual  DRG 
reclassification  and  recalibration  and 
changes  in  the  GAF  are  projected  to 
equal  aggregate  payments  that  would 
have  been  made  on  the  basis  of  the 
Federal  rate  without  such  changes.  We 
use  the  actuarial  model,  described  in 
Appendix  B  of  this  proposed  rule,  to 
estimate  the  aggregate  payments  that 
would  have  been  made  on  the  basis  of 
the  Federal  rate  without  changes  in  the 
DRG  classifications  and  weights  and  in 
the  GAF.  We  also  use  the  model  to 
estimate  aggregate  payments  that  would 
be  made  on  the  basis  of  the  Federal  rate 
as  a  result  of  those  changes.  We  then  use 
these  figiu-es  to  compute  the  adjustment 
required  to  maintain  budget  neutrality 
for  changes  in  DRG  weights  and  in  the 
GAF. 

For  FY  1999,  we  calculated  a  GAF/ 
DRG  budget  neutrality  factor  of  1.0027. 
In  the  February  25,  1999  final  rule  (64 
FR  9381),  we  adopted  an  incremental 
GAF/DRG  budget  neutrality  factor  of 
1.0028  for  discharges  on  or  after  March 
1,  1999.  For  FY  2000,  we  are  proposing 
a  GAF/DRG  budget  neutrality  factor  of 
0.9986.  The  GAF/DRG  budget  neutrality 
factors  are  built  permanently  into  the 
rates;  that  is,  they  are  applied 
cumulatively  in  determining  the  Federal 
rate.  This  follows  ft'om  the  requirement 
that  estimated  aggregate  payments  each 
year  be  no  more  than  they  would  have 


been  in  the  absence  of  the  aimual  DRG 
reclassification  and  recalibration  and 
changes  in  the  GAF.  The  proposed 
incremental  change  in  the  adjustment 
from  FY  1999  to  FY  2000  is  0.9986.  The 
proposed  cumulative  change  in  the  rate 
due  to  this  adjustment  is  1.0015  (the 
product  of  the  incremental  factors  for 
FY  1993,  FY  1994,  FY  1995,  FY  1996. 
FY  1997,  FY  1998,  FY  1999,  and  the 
proposed  incremental  factor  for  FY 
2000:  0.9980  x  1.0053  x  0.9998  x  0.9994 
X  0.9987  X  0.9989  x  1.0028  x  0.9986  = 
1.0015). 

This  proposed  factor  accounts  for 
DRG  reclassifications  and  recalibration 
and  for  changes  in  the  GAF.  It  also 
incorporates  the  effects  on  the  GAF  of 
FY  2000  geographic  reclassification 
decisions  made  by  the  MGCRB 
compared  to  FY  1999  decisions. 
However,  it  does  not  account  for 
changes  in  payments  due  to  changes  in 
the  DSH  and  IME  adjustment  factors  or 
in  the  large  urban  add-on. 

4.  Exceptions  Payment  Adjustment 
Factor 

Section  412.308(c)(3)  requires  that  the 
standard  Federal  rate  for  inpatient 
capital-related  costs  be  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
proportion  of  additional  payments  for 
exceptions  imder  §412.348  relative  to 
total  payments  under  the  hospital- 
specific  rate  and  Federal  rate.  We  use 
the  model  originally  developed  for 
determining  the  budget  neutrality 
adjustment  factor  to  determine  the 
exceptions  payment  adjustment  factor. 
We  describe  that  model  in  Appendix  B 
to  this  proposed  rule. 

For  FY  1999,  we  estimated  that 
exceptions  payments  would  equal  2.17 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  applied  an 
exceptions  reduction  factor  of  0.9783 
(1-0.0217)  in  determining  the  Federal 
rate.  For  this  proposed  rule,  we  estimate 
that  exceptions  payments  for  FY  2000 
will  equal  2.48  percent  of  aggregate 
payments  based  on  the  Federal  rate  and 
the  hospital-specific  rate.  Therefore,  we 
are  proposing  an  exceptions  payment 
reduction  factor  of  0.9752  to  the  Federal 
rate  for  FY  2000.  The  proposed 
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exceptions  reduction  factor  for  FY  2000 
is  0.32  percent  lower  than  the  factor  for 
FY  1999. 

The  exceptions  reduction  factors  are 
not  built  permanently  into  the  rates;  that 
is,  the  factors  are  not  applied 
cumulatively  in  determining  the  Federal 
rate.  Therefore,  the  proposed  net 
adjustment  to  the  FY  2000  Federal  rate 
is  0.9752/0.9783,  or  0.9968. 

5.  Standard  Capital  Federal  Rate  for  FY 
2000 

For  FY  1999  (effective  March  1.  1999), 
the  capital  Federal  rate  was  $378.10.  As 
a  result  of  changes  we  are  proposing  to 
the  factors  used  to  establish  the  Federal 
rate,  the  proposed  FY  2000  Federal  rate 
is  $374.31.  The  proposed  Federal  rate 
for  FY  2000  was  calculated  as  follows: 

•  The  proposed  FY  2000  update 
factor  is  0.9940;  that  is,  the  proposed 
update  is  -  0.60  percent. 


•  The  proposed  FY  2000  budget 
neutrality  adjustment  factor  that  is 
applied  to  the  standard  Federal  payment 
rate  for  changes  in  the  DRG  relative 
weights  and  in  the  GAF  is  0.9986. 

•  The  proposed  FY  2000  outlier 
adjustment  factor  is  0.9397. 

•  The  proposed  FY  2000  exceptions 
payments  adjustment  factor  is  0.9752. 

Since  the  Federal  rate  has  already 
been  adjusted  for  differences  in  case 
mix,  wages,  cost  of  living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  we 
propose  to  make  no  additional 
adjustments  in  the  standard  Federal  rate 
for  these  factors  other  than  the  budget 
neutrality  factor  for  changes  in  the  DRG 
relative  weights  and  the  GAF. 

We  are  providing  a  chart  that  shows 
how  each  of  the  factors  and  adjustments 
for  FY  2000  affected  the  computation  of 


the  proposed  FY  2000  Federal  rate  in 
comparison  to  the  FY  1999  Federal  rate. 
The  proposed  FY  2000  update  factor  has 
the  effect  of  decreasing  the  Federal  rate 
by  0.60  percent  compared  to  the  rate  in 
FY  1999,  while  the  proposed  geographic 
and  DRG  budget  neutrality  factor  has 
the  effect  of  decreasing  the  Federal  rate 
by  0.14  percent.  The  proposed  FY  2000 
outlier  adjustment  factor  has  the  effect 
of  increasing  the  Federal  rate  by  0.05 
percent  compared  to  FY  1999.  The 
proposed  FY  2000  exceptions  reduction 
factor  has  the  effect  of  decreasing  the 
Fedeitd  rate  by  0.32  percent  compared 
to  the  exceptions  reduction  for  FY  1999. 
The  combined  effect  of  all  the  proposed 
changes  is  to  decrease  the  proposed 
Federal  rate  by  1.00  percent  compared 
to  the  Federal  rate  for  FY  1999. 


Comparison  of  Factors  and  Adjustments:  FY  1999  Federal  Rate  and  Proposed  FY  2000  Federal  Rate 


FY  1999 


Proposed 
FY  2000 


Change 


Percent 
change 


Update  factor'  

GAF/DRG  Adjustment  Factor '  . 

Outlier  Adjustment  Factor  ^  

Exceptions  Adjustment  Factor  ~ 
Federal  Rate  


1.0010 
1 .0028 
0.9392 
0.9783 
$378.10 


0.9940 
0.9986 
0.9397 
0.9752 
$374.31 


0.9940 
0.9986 
1.0005 
0.9968 
0.9900 


-0.60 
-0.14 
0.05 
-0.32 
-1.00 


'  The  update  factor  and  the  GAF/DRG  budget  neutrality  factors  are  built  permanently  into  the  rates.  Thus,  for  example,  the  incremental  change 
from  FY  1999  to  FY  2000  resulting  from  the  application  of  the  0.9986  GAF/DRG  budget  neutrality  factor  for  FY  2000  is  0.9986. 

-  The  outlier  reduction  factor  and  the  exceptions  reduction  factor  are  not  built  permanently  into  the  rates;  that  is,  these  factors  are  not  applied 
cumulatively  in  determining  the  rates.  Thus,  for  example,  the  net  change  resulting  from  the  application  of  the  FY  2000  outlier  reduction  factor  is 
0.9397/0.9392,  or  1 .0005. 


6.  Special  Rate  for  Puerto  Rico  Hospitals 

As  explained  at  the  beginning  of 
section  IV  of  this  Addendum,  hospitals 
in  Puerto  Rico  are  paid  based  on  50 
percent  of  the  Puerto  Rico  rate  and  50 
percent  of  the  Federal  rate.  The  FHierto 
Rico  rate  is  derived  from  the  costs  of 
Puerto  Rico  hospitals  only,  while  the 
Federal  rate  is  derived  from  the  costs  of 
all  acute  care  hospitals  participating  in 
the  prospective  payment  system 
(including  Puerto  Rico).  To  adjust 
hospitals'  capital  payments  for 
geographic  variations  in  capital  costs, 
we  apply  a  geographic  adjustment  factor 
(GAF)  to  both  portions  of  the  blended 
rate.  The  GAF  is  calcidated  using  the 
operating  PPS  wage  index  and  varies 
depending  on  the  MSA  or  rural  area  in 
which  the  hospital  is  located.  We  use 
the  Puerto  Rico  wage  index  to  determine 
the  GAF  for  the  Puerto  Rico  part  of  the 
capital  blended  rate  and  the  national 
wage  index  to  determine  the  GAF  for 
the  national  part  of  the  blended  rate. 

Since  we  implemented  a  separate 
GAF  for  Puerto  Rico  in  1998,  we  also 
propose  to  apply  separate  budget 
neutrality  adjustments  for  the  national 


GAF  and  for  the  Puerto  Rico  GAF.  We 
apply  the  same  budget  neutrality  factor 
for  DRG  reclassifications  and 
recalibration  nationally  and  for  Puerto 
Rico.  The  Puerto  Rico  GAF  budget 
neutrality  factor  is  1.0015,  while  the 
DRG  adjustment  is  1.0001,  for  a 
combined  cumulative  adjustment  of 
1.0016. 

In  computing  the  payment  for  a 
particular  Puerto  Rico  hospital,  the 
Puerto  Rico  portion  of  the  rate  (50 
percent)  is  multiplied  by  the  Puerto 
Rico-specific  GAF  for  the  MSA  in  which 
the  hospital  is  located,  and  the  national 
portion  of  the  rate  (50  percent)  is 
multiplied  by  the  national  GAF  for  the 
MSA  in  which  the  hospital  is  located 
(which  is  computed  from  national  data 
for  all  hospitals  in  the  United  States  and 
Puerto  Rico).  In  FY  1998,  we 
implemented  a  17.78  percent  reduction 
to  the  Puerto  Rico  rate  as  a  result  of  the 
BBA.  For  FY  1999,  before  application  of 
the  GAF,  the  special  rate  for  Puerto  Rico 
hospitals  was  $181.10.  With  the  changes 
we  are  proposing  to  the  factors  used  to 
determine  the  rate,  the  proposed  FY 


2000  special  rate  for  Puerto  Rico  is 
$174.15. 

B.  Determination  of  Hospital-Specific 
Rate  Update 

Section  412.328(e)  of  the  regulations 
provides  that  the  hospital-specific  rate 
for  FY  2000  be  determined  by  adjusting 
the  FY  1999  hospital-specific  rate  by  the 
following  factors: 

1 .  Hospital-Specific  Rate  Update  Factor 

The  hospital-specific  rate  is  updated 
in  accordance  with  the  update  factor  for 
the  standard  Federal  rate  determined 
under  §412. 308(c)(1).  For  FY  2000,  we 
are  proposing  that  the  hospital-specific 
rate  be  updated  by  a  factor  of  0.9940. 

2.  Exceptions  Payment  Adjustment 
Factor 

For  FYs  1992  through  FY  2001,  the 
updated  hospital-specific  rate  is 
multiplied  by  an  adjustment  factor  to 
account  for  estimated  exceptions 
payments  for  capital-related  costs  under 
§412.348,  determined  as  a  proportion  of 
the  total  amount  of  payments  under  the 
hospital-specific  rate  and  the  Federal 
rate.  For  FY  2000,  we  estimate  that 
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The  update  factor  for  the  hospital-specific  rate  is  applied  cumulatively  in  determining  the  rates.  Thus,  the  incremental  increase  in  the  up- 
Dr  from  FY  1999  to  FY  2000  is  0.9940.  In  contrast,  the  exceptions  payment  adjustment  factor  is  not  applied  cumulatively  Thus  for  ex- 
incremental  increase  in  the  exceptions  reduction  factor  from  FY  1999  to  FY  2000  is  0.9752/0.9783  or  0  9968 


C.  Calc  \Iation  of  Inpatient  Capital- 
Related  Prospective  Pavments  for  FY 
2000 
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rate.  The  proposed  net  adjustment  to  the 
FY  2000  hospital-specific  rate  is  0.9752/ 
0.9783,  or  0.9968. 

3.  Net  Change  to  Hospital-Specific  Rate 

We  are  providing  a  chart  to  show  the 
net  change  to  the  hospital-specific  rate. 
The  chart  shows  the  factors  for  FY  1999 
and  FY  2000  and  the  net  adjustment  for 
each  factor.  It  also  shows  that  the 


proposed  cumulative  net  adjustment 
ft'om  FY  1999  to  FY  2000  is  0.9908, 
which  represents  a  proposed  decrease  of 
0.92  percent  to  the  hospital-specific 
rate.  For  each  hospital,  the  proposed  FY 
2000  hospital-specific  rate  is 
determined  by  multiplying  the  FY  1999 
hospital-specific  rate  by  the  cumulative 
net  adjustment  of  0.9908. 


Proposed  FY  2000  Update  and  Adjustments  to  Hospital-Specific  Rates 


FY  1999 


1.0010 
0.9783 
0.9793 


Proposed 
FY  2000 


0.9940 
0.9752 
0.9703 


Net  adjust- 
ment 


0.9940 
0.9968 
0.9908 


Percent 
change 


-0.60 
-0.32 
-0.92 


the  capital  prospective 
system  transition  period,  a 
is  paid  for  the  inpatient  capital- 
I  :osts  under  one  of  two  payment 
method'  )logies — the  fully  prospective 
paymen  I  methodology  or  the  hold- 
harmless  methodology.  The  payment 
method  )logy  applicable  to  a  particular 
is  determined  when  a  hospital 
I  nder  the  prospective  payment 
or  capital-related  costs  by 
compar;  ng  its  hospital-specific  rate  to 
Fedf  ral  rate  applicable  to  the 
s  first  cost  reporting  period 
e  prospective  payment  system, 
applicable  Federal  rate  was 
determi:  led  by  making  adjustments  as 
follows: 

•  Forloutliers  by  dividing  the 

Federal  rate  by  the  outlier 
reductidn  factor  for  that  fiscal  year;  and, 

the  payment  adjustment  factors 
le  to  the  hospital  (that  is,  the 
s  GAF,  the  disproportionate 

afiustment  factor,  and  the  indirect 
education  adjustment  factor, 

appropriate). 


standarc 
jctic 

For 
applicat  1 
hospital 
share 
medical 
when 

If  the  lospital-specific  rate  is  above 
the  appl  cable  Federal  rate,  the  hospital 
is  paid  under  the  hold-harmless 
methodc^logy.  If  the  hospital-specific 

ow  the  applicable  Federal  rate, 
al  is  paid  under  the  fully 
ive  methodology. 

pi  rposes  of  calculating  payments 
discharge  under  both  the  hold- 
payment  methodology  and  the 
prt^pective  payment  methodology. 
Federal  rate  is  adjusted  as 


bdl 


stan(  ard 


(Standard  Federal  Rate)  x  (DRG  weight) 
X  (GAF)  X  (Large  Urban  Add-on,  if 
applicable)  x 
(COLA  adjustment  for  hospitals  located 
in  Alaska  and  Hawaii)  x  (1  -i- 
Disproportionate  Share  Adjustment 
Factor  +  IME  Adjustment  Factor,  if 
applicable). 

The  result  is  the  adjusted  Federal  rate. 
Payments  under  the  hold-harmless 
methodology  are  determined  under  one 
of  two  formulas.  A  hold-harmless 
hospital  is  paid  the  higher  of  the 
following: 

•  100  percent  of  the  adjusted  Federal 
rate  for  each  discharge;  or 

•  An  old  capital  pa5nnent  equal  to  85 
percent  (100  percent  for  sole  community 
hospitals)  of  the  hospital's  allowable 
Medicare  inpatient  old  capital  costs  per 
discharge  for  the  cost  reporting  period 
plus  a  new  capital  payment  based  on  a 
percentage  of  the  adjusted  Federal  rate 
for  each  discharge.  The  percentage  of 
the  adjusted  Federal  rate  equals  the  ratio 
of  the  hospital's  allowable  Medicare 
new  capital  costs  to  its  total  Medicare 
inpatient  capital-related  costs  in  the  cost 
reporting  period. 

Once  a  nospital  receives  payment 
based  on  100  percent  of  the  adjusted 
Federal  rate  in  a  cost  reporting  period 
beginning  on  or  after  October  1,  1994  (or 
the  first  cost  reporting  period  after 
obligated  capital  that  is  recognized  as 
old  capital  under  §  412.302(c)  is  put  in 
use  for  patient  care,  if  later),  the  hospital 
continues  to  receive  capital  prospective 
payment  system  payments  on  that  basis 
for  the  remainder  of  the  transition 
period. 

Payment  for  each  discharge  imder  the 
fully  prospective  methodology  is  the 
sum  of  the  following: 

•  The  hospital-specific  rate 
multiplied  by  the  DRG  relative  weight 


for  the  discharge  and  by  the  applicable 
hospital-specific  transition  blend 
percentage  for  the  cost  reporting  period; 
and 

•  The  adjusted  Federal  rate 
multiplied  by  the  Federal  transition 
blend  percentage. 

The  olend  percentages  for  cost 
reporting  periods  begirming  in  FY  2000 
are  90  percent  of  the  adjusted  Federal 
rate  and  10  percent  of  the  hospital- 
specific  rate. 

Hospitals  may  also  receive  outlier 
payments  for  those  cases  that  qualify 
under  the  thresholds  established  for 
each  fiscal  year.  Section  412.312(c) 
provides  for  a  single  set  of  thresholds  to 
identify  outlier  cases  for  both  inpatient 
operating  and  inpatient  capital-related 
payments.  Outlier  payments  are  made 
only  on  that  portion  of  the  Federal  rate 
that  is  used  to  calculate  the  hospital's 
inpatient  capital-related  payments.  For 
fully  prospective  hospitals,  that  portion 
is  90  percent  of  the  Federal  rate  for 
discharges  occurring  in  cost  reporting 
periods  beginning  during  FY  2000. 
Thus,  a  fully  prospective  hospital  will 
receive  90  percent  of  the  capital-related 
outlier  payment  calculated  for  the  case 
for  discharges  occurring  in  cost 
reporting  periods  beginning  in  FY  2000. 
For  hold-harmless  hospitals  paid  85 
percent  of  their  reasonable  costs  for  old 
inpatient  capital,  the  portion  of  the 
Federal  rate  that  is  included  in  the 
hospital's  outlier  payments  is  based  on 
the  hospital's  ratio  of  Medicare 
inpatient  costs  for  new  capital  to  total 
Medicare  inpatient  capital  costs.  For 
hold-harmless  hospitals  that  are  paid 
100  percent  of  the  Federal  rate,  100 
percent  of  the  Federal  rate  is  included 
in  the  hospital's  outlier  payments. 

The  proposed  outlier  thresholds  for 
FY  2000  are  in  section  II.A.4.C  of  this 
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Addendum.  For  FY  2000,  a  case 
qualifies  as  a  cost  outlier  if  the  cost  for 
the  case  (after  standardization  for  the 
indirect  teaching  adjustment  and 
disproportionate  share  adjustment)  is 
greater  than  the  prospective  payment 
rate  for  the  DRG  plus  $14,575. 

During  the  capital  prospective 
payment  system  transition  period,  a 
hospital  may  also  receive  an  additional 
payment  under  an  exceptions  process  if 
its  total  inpatient  capital-related 
payments  are  less  than  a  minimum 
percentage  of  its  allowable  Medicare 
inpatient  capital-related  costs.  The 
minimum  payment  level  is  established 
by  class  of  hospital  under  §  412.348. 
The  proposed  minimiun  pajrment  levels 
for  portions  of  cost  reporting  periods 
occurring  in  FY  2000  are: 

•  Sole  commimity  hospitals  (located 
in  either  an  urban  or  rural  area),  90 
percent; 

•  Urban  hospitals  with  at  least  100 
beds  and  a  disproportionate  share 
patient  percentage  of  at  least  20.2 
percent;  and 

•  Urban  hospitals  with  at  least  100 
beds  that  qualify  for  disproportionate 
share  payments  under  §  412.106(c)(2), 
80  percent;  and 

•  All  other  hospitals,  70  percent. 
Under  §412. 348(d),  the  amount  of  the 

exceptions  payment  is  determined  by 
comparing  the  ciunulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payment  system  to  the 
cumulative  minimum  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amount  by  which  the  hospital's 
cumulative  payments  exceed  its 
cumulative  minimum  payment  is 
deducted  from  the  additional  payment 
that  would  otherwise  be  payable  for  a 
cost  reporting  period. 

New  hospitals  are  exempted  from  the 
capital  prospective  payment  system  for 
their  first  2  years  of  operation  and  are 
paid  85  percent  of  their  reasonable  costs 
during  that  period.  A  new  hospital's  old 
capital  costs  are  its  allowable  costs  for 
capital  assets  that  were  put  in  use  for 
patient  care  on  or  before  the  later  of 
December  31,  1990  or  the  last  day  of  the 
hospital's  base  year  cost  reporting 
period,  and  are  subject  to  the  rules 
pertaining  to  old  capital  and  obligated 
capital  as  of  the  applicable  date. 
Effective  with  the  third  year  of 
operation,  we  will  pay  the  hospital 
under  either  the  fully  prospective 
methodology,  using  the  appropriate 
transition  blend  in  that  Federal  fiscal 
year,  or  the  hold-harmless  methodology. 
If  the  hold-harmless  methodology  is 
applicable,  the  hold-harmless  payment 
for  assets  in  use  diu'ing  the  base  period 
would  extend  for  8  years,  even  if  the 


hold-harmless  payments  extend  beyond 
the  normal  transition  period. 

D.  Capital  Input  Price  Index 

1.  Background 

Like  the  prospective  payment  hospital 
operating  input  price  index,  the  Capital 
Input  Price  Index  (CIPI)  is  a  fixed- 
weight  price  index  that  measures  the 
price  changes  associated  with  costs 
during  a  given  year.  The  CIPI  differs 
from  the  operating  input  price  index  in 
one  important  aspect — the  CIPI  reflects 
the  vintage  natiure  of  capital,  which  is 
the  acquisition  and  use  of  capital  over 
time.  Capital  expenses  in  any  given  year 
are  determined  by  the  stock  of  capital  in 
that  year  (that  is,  capital  that  remains  on 
hand  from  all  current  and  prior  capital 
acquisitions).  An  index  measuring 
capital  price  changes  needs  to  reflect 
this  vintage  nature  of  capital.  Therefore, 
the  CIPI  was  developed  to  capture  the 
vintage  nature  of  capital  by  using  a 
weighted-average  of  past  capital 
purchase  prices  up  to  and  including  the 
current  year. 

Using  Medicare  cost  reports,  AHA 
data,  and  Seciirities  Data  Corporation 
data,  a  vintage-weighted  price  index 
was  developed  to  measure  price 
increases  associated  with  capital 
expenses.  We  periodically  update  the 
base  year  for  the  operating  and  capital 
input  prices  to  reflect  the  changing 
composition  of  inputs  for  operating  and 
capital  expenses.  CurrenUy,  the  CIPI  is 
based  to  FY  1992  and  was  last  rebased 
in  1997.  The  most  recent  explanation  of 
the  CIPI  was  discussed  in  the  final  rule 
with  comment  period  for  FY  1998 
published  in  the  August  29, 1997 
Federal  Register  (62  FR  46050).  The 
following  Federal  Register  documents 
also  describe  development  and  revisions 
of  the  methodology  involved  with  the 
construction  of  the  CIPI:  September  1 , 
1992  (57  FR  40016).  May  26,  1993  (58 
FR  30448),  September  1,  1993  (58  FR 
46490),  May  27,  1994  (59  FR  27876), 
September  1,  1994  (59  FR  45517),  June 

2,  1995  (60  FR  29229),  and  September 

1,  1995  (60  FR  45815),  May  31,  1996  (61 
FR  27466),  August  30,  1996  (61  FR 
46196),  June  2,  1997  (62  FR  29953), 
August  29,  1997  (62  FR  46050),  May  8, 
1998  (63  FR  25619),  and  July  31,  1998 
(63  FR  41017). 

2.  Forecast  of  the  CIPI  for  Federal  Fiscal 
Year  2000 

We  are  forecasting  the  CIPI  to  increase 
0.5  percent  for  FY  2000.  This  reflects  a 
projected  1 .6  percent  increase  in 
vintage-weighted  depreciation  prices 
(building  and  fixed  equipment,  and 
movable  equipment)  and  a  3.2  percent 
increase  in  other  capital  expense  prices 


in  FY  2000,  partially  offset  by  a  3.2 
percent  decline  in  vintage-weighted 
interest  rates  in  FY  2000.  The  weighted 
average  of  these  three  factors  produces 
the  0.5  percent  increase  for  the  CIPI  as 
a  whole. 

V.  Proposed  Changes  to  Payment  Rates 
for  Excluded  Hospitals  and  Hospital 
Units:  Rate-of-Increase  Percentages 

A.  Rate-of-Increase  Percentages  for 
Excluded  Hospitals  and  Hospital  Units 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  1886(b)  of  the  Act,  which  is 
implemented  in  regulations  at  §  413.40. 
Under  these  limits,  a  hospital-specific 
target  amount  (expressed  in  terms  of  the 
inpatient  operating  cost  per  discharge) 
is  set  for  each  hospital,  based  on  the 
hospital's  own  historical  cost 
experience  trended  forward  by  the 
applicable  rate-of-increase  percentages 
(update  factors).  In  the  case  of  a 
psychiatric  hospital  or  hospital  imit, 
rehabilitation  hospital  or  hospital  unit, 
or  long-term  care  hospital,  the  target 
amount  may  not  exceed  the  updated 
figure  for  the  75th  percentile  of  target 
amounts  for  hospitals  and  units  in  the 
same  class  (psychiatric,  rehabilitation, 
and  long-term  care)  for  cost  reporting 
periods  ending  during  FY  1996.  The 
target  amoimt  is  multiplied  by  the 
number  of  Medicare  discharges  in  a 
hospital's  cost  reporting  period,  yielding 
the  ceiling  on  aggregate  Medicare 
inpatient  operating  costs  for  the  cost 
reporting  period. 

Each  hospital-specific  target  amount 
is  adjusted  annually,  at  the  beginning  of 
each  hospital's  cost  reporting  period,  by 
an  applicable  update  factor. 

Section  1886(b)(3)(B)  of  the  Act 
which  is  implemented  in  regxdations  at 
§  413.40(c)(3)(vii),  provides  that  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  1999  and  before  October  1, 
2000,  the  update  factor  depends  on  the 
hospital's  or  hospital  luiit's  costs  in 
relation  to  the  ceiling.  For  hospitals 
with  costs  exceeding  the  ceiling  by  10 
percent  or  more,  the  update  factor  is  the 
market  basket  increase.  For  hospitals 
with  costs  exceeding  the  ceiling  by  less 
than  10  percent,  the  update  factor  is  the 
market  basket  minus  .25  percent  for 
each  percentage  point  by  which  costs 
are  less  than  10  percent  over  the  ceiling. 
For  hospitals  with  costs  equal  to  or  less 
than  the  ceiling  but  greater  than  66.7 
percent  of  the  ceiling,  the  update  factor 
is  the  greater  of  0  percent  or  the  market 
basket  minus  2.5  percent.  For  hospitals 
with  costs  that  do  not  exceed  66.7 
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percen  t  of  the  ceiling,  the  update  factor 
isO. 

The  nost  recent  forecast  of  the  market 
basket  increase  for  FY  2000  for  hospitals 
and  hospital  units  excluded  from  the 
prospe:tive  payment  system  is  2.6 
percen  .  Therefore,  the  update  to  a 
hospitc  I's  target  amount  for  its  cost 
reporti  ig  period  beginning  in  FY  2000 
would  De  between  0  and  2.6  percent. 

In  ac  dition,  §413.40(c)(4)(iii)  requires 
that  foi  cost  reporting  periods  beginning 
on  or  a  ter  October  1,  1999  and  before 
Octobe  •  1,  2000,  the  target  amount  for 
each  psychiatric  hospital  or  hospital 
unit,  re  labilitation  hospital  or  hospital 
unit,  ai  d  long-term  care  hospital  cannot 
exceed  a  cap  on  the  target  amounts  for 
hospita  s  in  the  same  class.  For  cost 
reporting  periods  begirming  in  FY  2000, 
the  pro  )osed  caps  are  $11,076  for 
psychii  trie  hospitals  and  hospital  units, 
for  rehabilitation  hospitals  and 
hospital  units,  and  $39,596  for  long- 
term  ca  -e  hospitals.  Regulations  at 
§  413.41 1(d)  s(pecify  the  formulas  for 
determi  ning  bonus  and  relief  payments 
for  excl  ided  hospitals  and  specify 
establis  led  criteria  for  an  additional 
bonus  p  ayment  for  continuous 
improvi  iment.  Regulations  at 
§413.4(  (f)(2)(ii)  specify  the  payment 
method  ilogy  for  new  hospitals  and 


hospital  units  (psychiatric, 
rehabilitation,  and  long-term  care) 
effective  October  1,  1997. 

VI.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  proposed  rule  and  in  this 
Addendum.  For  purposes  of  this 
proposed  rule,  and  to  avoid  confusion, 
we  have  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
in  the  September  1,  1983  initial 
prospective  payment  final  rule  (48  FR 
39844).  Tables  lA,  IC,  ID,  3C,  4A,  4B, 
4C,  4D,  4E,  4F,  5,  7A,  7B,  8A,  and  8B 
are  presented  below.  The  tables 
presented  below  are  as  follows: 
Table  lA — National  Adjusted  Operating 

Standardized  Amounts,  Labor/ 

Nonlabor 
Table  IC — Adjusted  Operating 

Standardized  Amounts  for  Puerto 

Rico,  Labor/Nonlabor 
Table  ID— Capital  Standard  Federal 

Payment  Rate 
Table  3C — Hospital  Case  Mix  Indexes 

for  Discharges  Occurring  in  Federal 

Fiscal  Year  1998  and  Hospital 

Average  Hourly  Wage  for  Federal 

Fiscal  Year  2000  Wage  Index 
Table  4A — Wage  Index  and  Capital 

Geographic  Adjustment  Factor  (GAF) 

for  Urban  Areas 


Table  43 — Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF) 
for  Rural  Areas 

Table  4C — Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF) 
for  Hospitals  That  Are  Reclassified 

Table  4D — Average  Hourly  Wage  for 
Urban  Areas 

Table  4E — Average  Hourly  Wage  for 
Riu-al  Areas 

Table  4F — Puerto  Rico  Wage  Index  and 
Capital  Geographic  Adjustment  Factor 
(GAF) 

Table  5 — List  of  Diagnosis  Related 
Groups  (DRGs),  Relative  Weighting 
Factors,  Geometric  Mean  Length  of 
Stay,  and  Arithmetic  Mean  Length  of 
Stay  Points  Used  in  the  Prospective 
Payment  System 

Table  7A — Medicare  Prospective 
Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  98  MEDPAR 
Update  12/98  GROUPER  V16.0 

Table  7B — Medicare  Prospective 
Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  98  MEDPAR 
Update  12/98  GROUPER  VI  7.0 

Table  8A — Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
March  1999 


Table  1  A.— National  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


Large  urtjan  areas 

. 

Other  areas 

Latxjr-related 

Nonlabor-related 

Labor-related 

Nonlabor-related 

2,804.51 

1,139.95 

2,760.12 

1,121.90 

Table  1C. 

—Adjusted  Operating  Standardized  Amounts  for  Puerto  Rico,  Ubor/Nonlabor 

Large  urtsan  areas 

Other  areas 

Labor 

Nonlabor 

Labor 

Nonlabor 

National 

2,780.77 
1,335.82 

1.130.30 
537.70 

2,780.77 
1,314.67 

Puerto  R 

CO  

1,130.30 

529.19 

Table  1 D.— Capital  Standard  Federal  Payment  Rate 

Rate 

National 

374.31 
174.15 

Puerto  R 

X)   : 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index 


Prov. 


010001 

010004 

010005 

010006 

010007 

010008 

010009 

010010 

010011 

010012 

010015 

010016 

010018 

010019 

010021 

010022 

010023 

010024 

010025 

010027 

010029 

010031 

010032 

010033 

010034 

010035 

010036 

010038 

010039* 

010040 

010043 

010044 

010045 

010046 

010047 

010049 

010050 

010051 

010052 

010053 

010054 

010055 

010056  , 

010058  , 

010059  . 

010061  . 

010062  . 

010064  , 

010065  . 

010066  . 

010068  . 

010069  . 

010072  . 

010073  . 

010078  . 

010079  . 

010080  . 

010081  . 

010083  . 

010084  . 

010085  . 


Case 

mix 

index 


1.4554 

0.9916 

1.1743 

1.4464 

1.1415 

1.1818 

1.0947 

1.0813 

1.5845 

1.2638 

1.0478 

1.2449 

0.9705 

1.2752 

1.2478 

0.9572 

1.6841 

1.4253 

1.3495 

0.8128 

1.5973 

1.4197 

0.8709 

1.9994 

1.0469 

1.2391 

1.0924 

1.2343 

1.6327 

1.4992 

1.0500 

1.0251 

1.1784 

1.4732 

0.9281 

1.1802 

1.0767 

0.8974 

1.0154 

1.0510 

1.1343 

1.4214 

1.3310 

1.0341 

1.0571 

1.1108 

1.0103 

1.7507 

1.3275 

0.8966 

1.3058 

1.1341 

1.0767 

0.8779 

1.2917 

1.1849 


1.6352 
1.0573 
1.5014 
1.3174 


Avg. 
hourly 
wage 


15.85 
15.02 
16.26 
17.31 
14.80 
17.65 
17.53 
15.91 
20.63 
19.30 
18.35 
16.13 
18.96 
15.49 
14.63 
20.51 
16.26 
16.03 
14.53 
14.93 
16.41 
18.02 
12.65 
19.23 
14.73 
17.48 
22.58 
18.33 
18.81 
19.10 
16.20 
17.02 
15.01 
17.18 
16.38 
14.48 
15.42 
9.94 
13.86 
13.18 
17.12 
18.19 
19.08 
12.78 
18.19 
15.92 
13.57 
20.90 
15.64 
12.07 
18.74 
13.57 
14.35 
12.83 
17.71 
16.87 
13.85 
10.92 
16.21 
18.78 
23.43 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


010086 

010087 

010089 

010090 

010091 

010092 

010094 

010095 

010097 

010098 

010099 

010100 

010101 

010102 

010103 

010104 

010108 

010109 

010110 

010112 

010113 

010114 

010115 

010118 

010119 

010120 

010121 

010123 

010124 

010125 

010126 

010127 

010128 

010129 

010130 

010131 

010134 

010138 

010139 

010143 

010144 

010145 

010146 

010148 

010149  , 

010150  , 
010152  . 
010155  . 
020001  . 

020001  . 

020002  . 

020004  . 

020005  . 

020006  . 

020007  . 

020009  . 

020010  . 

020011  . 

020012  . 

020013  . 

020014  . 


Case 

mix 

index 


1.0101 

1 .7240 

1.2016 

1.6543 

0.9852 

1.4229 

1.1553 

1.0478 

0.8658 

0.9903 

1.1704 

1.2946 

1.0189 

0.9304 

1 .8373 

1.6940 

1.1487 

1.0505 

0.9677 

1.1430 

1.6124 

1.2547 

0.8486 

1.2460 

0.8454 

0.9887 

1.2837 

1.1677 

1.2293 

1 .0592 

1.1226 

1.3140 

0.9181 

1.0657 

1.0438 

1.3316 

0.8091 

0.9201 

1.6352 

1.2331 

1.4122 

1.3320 

1.1893 

0.9793 

1.2499 

1.0444 

1.2458 

1.0820 

1.5225 

0.8749 

1.0518 

1.1822 

0.8955 

1.1279 

0.8238 

0.8160 

0.9401 

0.9160 

1.2784 

0.9595 

1.1175 


Avg. 
hourly 
wage 


14.93 

18.39 

16.61 

18.11 

16.36 

16.25 

18.56 

11.90 

12.90 

14.28 

15.93 

15.48 

15.42 

12.73 

19.09 

17.84 

8.43 

14.09 

15.91 

15.11 

17.24 

17.26 

13.75 

17.93 

18.17 

17.03 

15.18 

18.16 

16.27 

14.42 

17.64 

19.61 

12.57 

14.43 

16.35 

17.91 

10.78 

12.13 

19.95 

15.67 

17.12 

19.99 

18.86 

14.64 

17.08 

16.87 

15.08 

16.70 

27.97 

26.91 
26.40 
29.01 
26.77 
24.96 
23.18 
18.64 
29.47 
23.92 
26.82 
24.09 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


020014  . 

020017  . 

020018  . 

020019  . 
020021  . 

020024  . 

020025  . 

020026  . 

020027  . 

030001  . 

030002  . 

030003  . 

030004  . 

030006  . 

030007  . 

030008  . 

030009  . 

030010  . 

030011  . 

030012  . 

030012  . 

030013  . 

030014  . 

030016  . 

030017  . 

030018  . 

030019  . 

030022  . 

030023  . 
030024* 
030025  . 
030027  . 
030030  .. 

030033  .. 

030034  .. 

030035  .. 

030036  .. 

030037  .. 

030038  .. 

030040  .. 

030041  .. 

030043  .. 

030044  .. 
030047  .. 
030049  .. 

030054  .. 

030055  .. 

030059  .. 

030060  .. 

030061  .. 

030062  .. 

030064  .. 

030065  .. 

030067  .. 

030068  .. 

030069  .. 
030071  .., 

030073  ... 

030074  ... 

030075  ... 

030076  ... 


Case 

mix 

index 


1.4452 

1.4913 

0.9175 

0.7991 

0.7833 

1.1070 

0.8911 

1.2510 

0.9446 

1.2609 

1.8047 

2.2773 

0.9879 

1.5274 

1.2554 

2.1835 

1.2480 

1.3865 

1.4370 

1.2400 

1.3439 

1 .2707 

1.5090 

1.2344 

1.4184 

1.8588 

1.2360 

1 .4920 

1.4956 

1.7461 

0.9555 

0.9637 

1.6444 

1.2359 

0.9867 

1.1565 

1.2807 

2.0840 

1.6154 

1.0766 

0.8876 

1.2210 

0.8783 

0.8953 

0.8732 

0.8646 

1.2321 

1.2861 

1.1438 

1.6876 

1.1773 

1.7545 

1.8106 

1.0273 

1.0198 

1.3658 

0.9615 

1.0330 

0.8723 

0.8002 

0.8839 


Avg. 
hourly 
wage 


18.50 
24.97 


22.73 
27.15 


19.47 
21.41 
23.68 
17.73 
17.64 
18.56 

17.93 

18.80 

20.08 

19.28 

17.62 

21.02 

19.47 

20.56 

19.80 

18.91 

19.91 

15.79 

22.44 

21.86 

17.67 

17.56 

21.62 

16.84 

19.09 

19.72 

18.94 

21.43 

22.08 

17.97 

17.44 

20.58 

16.47 

19.69 

19.09 

14.49 

18.28 

21.05 

16.77 

17.35 

17.48 

18.54 

19.93 

15.62 

17.35 

19.00 


Average  hourly  wage  based  on  data  on  file  as  of  February  22. 1999  It  does  not  reflect  any  ctianges  processed  after  tt«it  date 
Astensk  denotes  teaching  physician  costs  removed  based  on  costs  reported  on  worksheet  a,  col.  1 .  line  23  of  FY  1 996  cost  report. 
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Table  3  C— Hospital  Case  Mix  In- 


dexes 

RING 

1998; 
Wage 


2000  '  Vage  Index— Continued 


Prov. 


030077 

030078 

030079 

030080 

030083 

030084 

030085 

030087 

030088 

030089 

030092 

030093 

030094 

030095 

030099 

030100 

030101 

030102 

040001 

040002 

040003 

040004 

040005 

040007 

040008 

040011 

040014 

040015 

040016 

040017 

040018 

040019 

040020 

040021 

040022 

040024 

040025 

040026 

040027 

040028 

040029 

040030  , 

040032 

040035 

040036  , 

040037 

040039 

040040 

040041 

040041 

040042 

040044 

040045 

040047 

040048 

040050 

040051 

040053 

040054 

040055 

040058 


Average 
Astensk 


FOR  Discharges  Occur- 
in  Federal  Fiscal  Year 
Hospital  Average  Hourly 
FOR  Federal  Fiscal  Year 


Case 

mix 

index 


0.8563 
1.1466 
0.9065 
1.3765 
1.2782 
1.1334 
1.4665 
1.6818 
1.3654 
1.6757 
1.5829 
1.4182 
1.2704 
1.1383 
0.9405 
2.0377 
1.4091 
2.6049 
1.0898 
1.1548 
1.1009 
1.6240 
1.0392 
1.6923 
1.0369 
0.9437 
1.3239 
1.2153 
1.6757 
1.1681 
1.2213 
1.0343 
1.6155 
1.1803 
1.4732 
0.9967 
0.9089 
1.5803 
1.2533 
1.0058 
1.2994 
0.8774 
0.9640 
0.9449 
1.4553 
1.0573 
1.2280 
0.9016 
1.2600 
1.3395 
1.1970 
1.0388 
1.0120 
1.0272 

1.1538 
1.0863 
1.0741 
0.9793 
1.4239 
1.0515 


Avg. 
houriy 
wage 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


040060  . 

040062  . 

040064  . 

19.99  040066  . 

23.64  040067  . 
040069  . 

17.84  040070  . 

20.39  040071  . 

19.58  040072  . 
19.50  040074  . 

21 .56  040075  . 

19.47  040076  . 
19.78  040077  . 
14.25  040078  . 
18.07  040080  . 

040081  . 

040082  . 

040084  . 

15.57  040085  . 

14.09  040088  . 
14.00  040090  . 
17.29  040091  . 
12.88  040093  . 
19.52  040100  . 

12.70  040105  . 

12.27  040106  . 
15.39  040107  . 
14.60  040109  . 
17.54  040114. 
14.95  040116. 
17.56  040118. 

25.71  040119. 

14.81  040124  . 

16.28  040126  . 
16.00  040132  . 
15.73  040134  . 
10.95  040135  . 
18.24  050002  . 
14.54  050006  . 
12.84  050007  . 

17.78  050008  ., 
14.15  050009  ., 
13.33  050013  ., 
11.21  050014.. 
17.91  050015  ., 

13.48  050016  . 
13.84  05001  r 

17.43  050018  .. 
13.36  050021  . 

22.59  050022  ., 

14.66  050024  . 

1 1 .44  050025* 
18.77  050026* 
16.39  050028  . 

15.82  050029  . 

11.79  050030., 
16.28  050033  ., 
15.82  050036  ., 
15.04  050038  ., 

16.10  050039  ., 

15.67  050040  .. 


Case 

mix 

index 


0.9756 
1.6588 
1.0572 
1.0456 
1.0993 
1 .0282 
0.9322 
1.6635 
1.0381 
1.2312 
1.0116 
1.0811 
1.0517 
1 .5208 
1.0062 
0.8665 
1.0845 
1.1071 
1.1521 
1.3888 
0.8936 
1.1718 
0.9205 
1.1466 
0.9914 
0.9670 
1.0684 
1.1501 
1.8323 
1.1343 
1.4187 
1.1546 
1.0493 
0.9485 

2.7108 
2.3711 
1.4958 
1.4137 
1.4826 
1.4218 
1.6817 
1 .9898 
1 .2086 
1.4488 
1.1530 
2.0931 
1.3662 

1.6635 
1 .3224 
1 .7835 
1.5148 
1.3534 
1.4007 
1.3133 
1.4634 
1 .7263 
1.3484 
1 .6233 
1.1965 


Avg. 
hourly 
wage 


11.47 
17.28 
12.40 
17.64 
13.49 
16.11 
15.48 
16.12 
15.84 
17.38 
12.75 
18.55 
12.46 
17.86 
15.74 
10.68 
16.51 
17.25 
15.78 
15.67 
17.55 
17.04 
12.90 
14.97 
14.24 
15.40 
19.62 
13.98 
18.31 
19.57 
17.43 
14.62 
17.25 
11.68 
13.18 


27.60 
19.53 
29.54 
25.86 
26.25 
24.85 
24.53 
25.38 
20.15 
23.63 
14.66 
28.50 
22.55 
20.34 
20.30 
28.57 
16.45 
23.29 
21.01 
24.56 
20.47 
27.83 
22.25 
30.67 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


050042 

050043 

050045 

050046 

050047 

050051 

050054 

050055 

050056 

050057 

050058 

050060 

050061 

050063* 

050065 

050066 

050067 

050068 

050069 

050070 

050071 

050072 

050073 

050074 

050075 

050076 

050077 

050078 

050079 

050082 

050084 

050088 

050089 

050090 

050091 

050092 

050093 

050095 

050096 

050097 

050099 

050100 

050101 

050102 

050103* 

050104 

050107  , 

050108 

050109  , 

050110  . 

050111  . 

050112  . 

050113  , 

050114  . 

050115  , 

050116  . 

050117  . 

050118  . 

050121  . 

050122  , 
050124  . 


fi  surty  wage  based  on  data  on  hie  as  of  February  22.  1 999  It  does  not  reflect  any  changes  processed  after  that  date 
denotes  teaching  physician  costs  removed  based  on  costs  reported  on  mrorksheet  a.  co4.  1 .  hne  23  of  FY  1 996  cost  report. 


Case 

mix 

index 


.2702 
.4929 
.2651 
.1767 
.5561 
.1204 
.1916 
.2420 
.3412 
.6051 
.4966 
.5503 
4118 
.3493 
6823 
3020 
2472 
,1039 
6089 
2353 
3248 
3875 
2629 
8073 
3484 
0314 
5621 
2974 
4850 
6712 
6107 
9686 
3384 
2640 
0925 
8469 
5659 


.1356 
.5113 
.4590 
.6407 
.3575 
.3583 
.5762 
.4490 
.4605 
.8355 


.2159 
.2944 
.3623 
.3163 
.3788 
.4961 
.5241 
.3978 
.1846 
.2928 
.5685 
.2796 


Avg. 
hourly 
wage 


22.23 
33.51 
20.73 
26.35 
29.44 
17.84 
19.37 
29.09 
23.82 
21.27 
25.37 
20.92 
23.74 
23.07 
21.18 
21.42 
21.30 
28.48 
29.30 
32.60 
33.14 
32.97 
34.61 

33.52 
33.88 
23.22 
25.98 
30.03 
21.70 
23.10 
24.06 
19.12 
23.81 
22.22 
15.38 
24.08 
33.38 
21.67 
22.61 
23.66 
30.06 
30.01 
21.29 
25.38 
25.44 
21.76 
26.46 
26.48 
20.18 
21.74 
26.31 
27.73 
25.91 
20.94 
24.81 
20.44 
23.94 
18.94 

23.02 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


050125 

050126 

050127 

050128 

050129 

050131 

050132 

050133 

050135 

050136 

050137 

050138 

050139 

050140 

050144 

050145 

050146 

050148 

050149 

050150 

050152 

050153 

050155 

050158 

050159 

050167 

050168 

050169 

050170 

050172 

050173 

050174 

050175 

050177 

050179 

050180 

050183 

050186 

050188 

050189 

050191 

050193 

050194 

050195 

050196 

050197 

050204 

050205 

050211 

050213 

050214 

050215 

050215 

050217 

050219 

050219 

050222 

050224  . 

050225  . 

050225  . 

050226  . 


Case 

mix 

index 


1.3663 

1.4556 

1.2518 

1.6084 

1.7494 

1.2640 

1.3640 

1.2704 

1.4808 

1.3536 

1.2990 

2.0444 

1.2535 

1.3204 

1.4207 

1.3756 

1.5841 

1.1044 

1.4969 

1.2679 

1.3293 

1.6402 

1.0988 

1.2998 

1.3323 

1.3726 

1 .5375 

1.4739 

1.4500 

1.2520 

1.3744 

1.7008 

1.2719 

1.1869 

1.2306 

1.5813 

1.2743 

1.3455 

1.4391 

0.9661 

1.4683 

1.1582 

1.2312 

1.5639 

1.2815 

1.9562 

1.5299 

1.2841 

1.3183 

1.5713 

1.5448 

1 .5700 

1.2334 

1.2876 

1.1425 

1.5157 
1.5832 
1.5625 
1.0612 
1.3274 


Avg. 
hourly 
wage 


Prov. 


24.04 
23.84 
19.76 
24.18 
13.86 
29.06 
22.91 
24.40 
27.03 
24.43 
30.07 
37.41 
31.38 
33.66 
25.75 
33.06 

21.06 

21.91 

23.48 

28.42 

29.59 

22.94 

27.67 

25.21 

21.68 

24.56 

24.64 

22.20 

17.70 

23.33 

31.21 

27.38 

20.25 

19.29 

32.19 

19.98 

21.91 

27.44 

23.24 

19.96 

23.73 

28.27 

34.54 

16.69 

31.26 

24.39 

24.02 

31.15 

20.73 

20.87 

29.63 

23.00 

19.89 

25.47 

26.32 

27.04 

23.79 

20.93 

20.15 

24.24 


050228 

050230 

050231 

050232 

050233 

050234 

050235 

050236 

050238 

050239* 

050240 

050241 

050242 

050243 

050245 

050248  , 

050251  . 

050253  , 

050254  . 

050256  . 

050257  . 

050260  . 

050261  . 

050262  . 
050264  . 
050267  . 
050270  . 
050272  . 
050274  . 
050276  . 

050276  . 

050277  . 

050278  . 

050279  . 

050280  . 
050282  . 
050286  . 

050289  . 

050290  . 

050291  . 

050292  . 

050293  . 

050295  .. 

050296  ., 

050298  .. 

050299  .. 

050300  .. 

050301  .. 

050302  .. 
050305  .. 

050307  .. 

050308  .. 

050309  .. 

050310  .. 

050312  .. 

050313  .. 
050315  .. 
050317  .. 
050320  .. 
050324  .. 
050327  .. 


Case 

mix 

index 


1.3089 
1.4112 
1.6440 
1.5636 

1.1512 

1.5544 

1.5146 

1 .5288 

1.5967 

1.5246 

1.1378 

1.444iS 

1.5312 

1.5041 

1.2054 

1.1113 

1.4184 

1.1991 

1.7681 

0.9509 

0.9690 

1.2103 

1.8148 

1.3466 

1.6936 

1.3630 

1.3986 

0.9467 

1.1725 

1.4351 

1.4815 

1.5070 

1.2886 

1.6534 

1.3492 

0.9172 

1.7279 

1.6741 

1.1709 

1.1236 

1.0656 

1.4569 

1.2171 

1.3268 

1.3252 

1.4143 

1.2326 

1.5862 
1.2747 
1.5099 
1.2834 


1.9696 
1.1560 
1.3473 


1 .2371 
2.0030 
1.6651 


30.16 

25.30 

25.63 

23.38 

31.40 

27.98 

25.86 

26.27 

24.00 

20.55 

25.18 

27.22 

30.14 

22.91 

22.10 

25.99 

18.50 

19.76 

19.69 

21.74 

19.59 

23.52 

20.45 

28.30 

29.45 

24.75 

23.83 

21.44 

21.19 

28.51 

23.14 

22.31 

23.84 

21.06 

2446 

23.98 

17.80 

28.87 

26.37 

26.49 

22.38 

19.18 

20.28 

25.32 

20.52 

25.26 

22.46 

26.03 

29.19 

32.71 

24.39 

28.40 

24.40 

20.62 

23.79 

23.10 

21.92 

19.45 

30.56 

26.27 

22.32 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Avg. 
hourly 
wage 


Prov. 


050329 

050331 

050334 

050335 

050336 

050342 

050343 

050348 

050349 

050350 

050351 

050352 

050353 

050355 

050357 

050359 

050360 

050366 

050367 

050369 

050373 

050376 

050377 

050377 

050378 

050379 

050380 

050382 

050385 

050388 

050390 

050391 

050392 

050394 

050396 

050397 

050401 

050404 

050406 

050407 

050410 

050411 

050414 

050417 

050419 

050420  , 

050421  , 

050423  . 

050424  . 

050425  . 

050426  . 

050427  . 
050430  . 

050432  . 

050433  . 

050434  . 

050435  . 

050436  . 
050436  . 
050438  . 
050440  . 


Case 

mix 

index 


1.2991 

1.3646 

1.7493 

1.4570 

1.3561 

1.2512 

0.971 1 

1.7865 

0.8866 

1.4046 

1.4821 

1.3151 

1.6183 

0.8385 

1.3583 

1.2481 

1.4309 

1.3334 

1.2586 

1.3031 

1.4037 

1.4260 

1.0300 

0.8258 

1.0916 

1.0223 

1.6105 

1.3610 

1.3408 

0.8708 

1.1966 

1.3438 

0.9321 

1.5689 

1.6448 

0.9378 

1.1055 

1.0623 

1.0266 

1.2842 

1.0721 

i:3571 

1.3002 

1.3224 

1.3788 

1.3048 

1.2343 

1.0115 

1.8351 

1.2290 

1.3912 

0.9378 

1.0036 

1.5223 

0.9711 

1.0630 

1.1647 

1.0075 

0.9233 

1.7365 

1.2718 


Avg. 
hourly 
wage 


19.54 
25.53 
32.02 
21.04 
20.10 
21.90 
17.24 
20.71 
15.05 
23.77 
24.94 
23.59 
23.25 
17.16 
23.64 
20.40 
31.76 
21.40 
29.48 
19.87 
21.92 
25.30 
25.64 

22.24 
16.90 
30.58 
21.00 
25.92 
13.20 
22.39 
22.42 
21.93 
22.32 
23.63 
20.77 
17.78 
19.28 
17.12 
30.12 
16.47 
32.24 
24.34 
21.89 
23.12 
22.68 

22.33 
23.78 
33.69 
23.71 
20.07 
21.14 
21.50 
16.80 
15.63 
32.99 
16.36 
18.33 
24.08 
30.82 


Average  hourty  wage  based  on  data  on  file  as  ol  February  22, 1 999.  It  does  not  reflect  any  ctianges  processed  after  that  date 
Asterisk  denotes  teactiing  ptiysidan  costs  removed  based  on  costs  reported  on  workstieet  a,  col  1 ,  line  23  of  FY  1996  cost  report 
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Table  ;)C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


050441  . 

050443  . 

050444  . 

050446  . 

050447  . 

050448  . 

050449  . 
050454* 
050455  . 

050455  . 

050456  . 

050457  . 
050459  . 
050464  . 

050468  . 

050469  . 

050470  . 

050470  . 

050471  . 

050476  . 

050477  . 

050478  . 

050481  . 

050482  . 

050483  . 
050483  . 

050485  . 

050486  . 
050488  . 

050491  . 

050492  . 
050494  . 
050496  . 
050498  . 

050502  . 

050503  . 
050506  . 
050510  . 
050512  . 

050515  . 

050516  . 

050517  . 

050522  . 

050523  . 
050526  . 
050528  . 
050531  . 

050534  . 

050535  . 
050537  . 
050539  . 

050541  . 

050542  . 

050543  . 

050545  . 

050546  . 

050547  . 

050548  . 

050549  . 

050550  . 

050551  . 


Case 

mix 

index 


9387 
8693 
3199 
8088 
0794 
1060 
2885 
7746 
7950 
2816 
2213 
9135 
5161 
7086 
5610 
1462 
1450 
2419 
8998 
3673 
4363 
9815 
3946 
0697 
2575 
5954 
,6061 


3254 
1970 
4174 
2385 
7580 
2265 
7255 
3465 
3628 
2780 
4414 
3431 
5018 
2038 
1580 
2445 
2949 
1896 
1101 
2830 
5228 
3702 
3242 
5636 
9778 
8445 
7605 
6961 
9021 


6004 
3676 
3528 


Avg. 
hourly 
wage 


29.05 
16.43 
24.67 
20.54 
18.34 
20.08 
22.13 
28.69 
19.92 
23.39 
17.62 
31.18 
37.09 
22.31 
23.17 
19.84 
17.03 
24.35 
24.29 
23.14 
27.71 
23.05 
22.95 
16.93 
21.60 
26.32 
23.70 
24.50 
32.86 
24.15 
21.42 
25.41 
33.02 
24.87 
22.63 
23.59 
21.22 
33.46 
34.31 
35.04 
25.14 
20.37 
31.73 
28.42 
23.19 
18.69 
20.73 
23.31 
24.23 
22.21 
22.78 
34.62 
19.06 
20.38 
27.57 
27.76 
27.08 
26.59 
27.34 
25.54 
24.05 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 

Case 

mix 

index 

ffr 

050552  

1.2749 

22.87 

050557  

1.5186 

21.92 

050559  

1 .2852 

24.67 

050561  

1.2134 

33.93 

050564  

1.3221 

24.51 

050565  

1.3123 

22.88 

050567  

1.5510 

24.23 

050568  

1.3424 

20.73 

050569  

1 .2039 

24.94 

050570  

1.6495 

24.50 

050571  

1.3940 

24.37 

050573  

1.5642 

25.14 

050575  

1.1445 
1.3610 

050577  

20.52 

050578  

1.2810 

30.24 

050579  

1.4312 

30.07 

050581  

1.4505 

23.58 

050583  

1.6150 

23.36 

050584  

1.2149 

23.16 

050585  

1.2567 

26.50 

050586  

1.3530 

23.84 

050588  

1.2804 

30.39 

050590  

1 .3223 
1.3152 

050591  

22.29 

050592  

1 .2657 

26.05 

050594  

1.6258 

22.78 

050597  

1.2269 

22.78 

050598  

1.3408 

28.11 

050601  

1.6473 

32.87 

050603  

1.4112 

22.61 

050604  

1.4593 

33.32 

050607  

24.10 

050608  

1.2805 

16.15 

050609  

1.4876 

31.93 

050613  

1.1408 

22.73 

050615  

1.5445 
1.3408 
1.0867 
1.6040 

23.61 

050616  

22  80 

050618  

21.70 

050623  

30.32 

050624  

1 .3287 

20.88 

050625  

1.6313 

24.43 

050630  

1.2732 

24.10 

050633  

1.2945 

21.98 

050635  

37.85 

050636  

1.4342 

20.83 

050638  

.  1.1056 

23.63 

050641  

1.2985 

21.30 

050643  

0.9493 
1.0737 

050644  

23.12 

050660  

1.4981 

050661  

20.48 

050662  

0.8152 

28.29 

050663  

1.1713 

23.71 

050667  

1.0811 

24.11 

050668  

1.1187 

39.90 

050670  

0.7555 

21.88 

050674  

1.2384 

36.24 

050675  

2.2195 

15.84 

050676  

1.0018 

17.53 

050677  

1.3671 

33.71 

050678  

1.2889 

19.79 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Average  hourly 


Astansk 


wage  based  on  data  on  file  as  of  February  22.  1 999  It  does  not  reflect  any  changes  processed  after  ttiat  date 
tenotes  teaching  physician  costs  removed  based  on  costs  reported  on  worteheet  a,  col.  1 .  line  23  of  FY  1 996  cost  report. 


Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

050680  

1.1161 

27.32 

050682  

0.9235 

17.97 

050684  

1.2411 

21.81 

050685  

1.1904 

32.13 

050686  

1.2873 

33.25 

050688  

1.1889 

30.00 

050689  

1.4877 

34.19 

050690  

1.4194 

33.83 

050693  

1.3143 

33.30 

050694  

1 .3869 

22.23 

050695  

1.0637 

23.52 

050696  

2.1089 

26.41 

050697  

1 .3282 

21.47 

050699  

0.5913 

28.48 

050700  

28.45 

050701  

1.3166 

27.62 

050702  

12.25 

050704  

1.0850 

20.76 

050707  

0.9714 

27.51 

050708  

1.4521 

21.91 

050709  

1.2542 

19.42 

050710  

1.3382 
0.7909 

26.81 

050713  

15.30 

050714  

1.3545 

050715  

19.12 

050717  

1.2615 
0.7586 
3.1984 
0.9144 
1.6827 

050718  

050719  

050720  

060001  

19.81 

060003  

1.2712 

19.32 

060004  

1.2022 

21.79 

060006  

1.2559 

17.86 

060007  

1.1616 

16.38 

060008  

1.0845 

17.09 

060009  

1.5000 

21.18 

060010  

1.6680 
1.3912 
1.3799 
1.3198 
1.8158 
1.6295 

22.72 

060011  

22.01 

060012  

1977 

060013  

19.14 

060014  

20.45 

060015  

23.57 

060016  

1.1644 
1.2890 
1.6161 

1596 

060018  

22.76 

060020  

17.73 

060022  

1.5680 

19.65 

060023  

1.6349 

19.68 

060024  

1.7013 

21.98 

060027  

1.6853 

21.67 

060028  

1.5673 

22.25 

060029  

0.8934 

21.41 

060030  

1.3522 

20.03 

060031  

1.5399 

19.40 

060032  

1.4830 

22.37 

060033  

1.1419 

13.82 

060034  

1.5815 

21.41 

060036  

1.1374 

19.24 

060037  

1.0041 

14.05 

060038  

0.9494 

14.31 

060041  

0.9290 

14.83 

060042  

1.0390 

20.08 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

060043  

0.8765 
1.1677 

13  05 

060044  

18.54 

060046  

1.0277 
0.9573 

20  44 

060047  

15.12 

060049  

1.3269 

20.83 

060050  

1.2499 
1 .0358 

16  80 

060052 

12.55 

060053  

1.0148 
1.4104 

14  94 

060054  

19.39 

060056  

0.9009 

17.05 

060057  

1.0271 

23.38 

060058  

0.9425 

16.91 

060058  

1.3708 

24.88 

060060  

0.9192 

14.89 

060062 

0.8672 

14.94 

060063  

15.09 

060064 

1.4858 

20.93 

060065  

1.2927 

24.30 

060066  

0.9930 

14.07 

060068  

1964 

060070  

1.1240 

16.58 

060071  

1.2070 

16.95 

060073  

0.9583 

15.84 

060075  

1.2386 

22.85 

060076  

1.4334 

19.29 

060087  

21.03 

060088  

1.0054 

16.67 

060090  

0.9024 

14.51 

060096  

1.1102 

23.11 

060100  

1.5342 
1.3190 

22  00 

060103  

22.34 

060104  

1.2281 
1.1971 

22  30 

060107  

13.64 

060109  

1.0979 
1.7556 
1.8370 
1.1151 

070001  

26.51 

070002  

25  46 

070003  

26.09 

070004  

1.2021 

17.57 

070005  

1.4405 

25.57 

070006  

1.3841 

28.71 

070007  

1.3504 

20.38 

070008  

1.2547 

26.03 

070010  

1.6964 
1.3837 
1.1748 

25  94 

070011  '. 

18  74 

070012  

23.84 

070015  

1.3856 
1.4249 
1.3692 

21.37 

070016  

26  23 

070017  

25.33 

070018  

1.3688 
1.1852 
1.3279 

28  88 

070019  

24  70 

070020  

25.66 

070021  

1.2354 

27.20 

070022  

1.8624 

25.08 

070024  

1.3266 

24.98 

070025-  

1.8697 

21.03 

070026  

18.79 

070027  

1.3119 

23.11 

070028  

1.5539 

24.76 

070029  

1.3338 

22.75 

070030  

1.2872 

25.55 

070031  

1.2430 

21.66 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


070033 

070034 

070035 

070036 

070038 

070039 

080001 

080001 

080002 

080003 

080004 

080005 

080006 

080007 

090001 

090002 

090003* 

090004 

090006 

090007 

090008 

090010 

09001 1 

100001* 

100002 

100004 

100006 

100007 

100008 

100009 

100010  , 

100012  , 

100014  . 

100015  . 

100017  . 

100018  . 

100019  . 

100020  . 
100022* 

100023  . 

100024  . 

100025  . 

100026  . 

100027  . 

100028  . 

100029  . 

100030  . 
100032  . 

100034  . 

100035  . 

100038  . 

100039  . 

100040  . 

100043  . 

100044  . 

100045  . 

100046  . 

100047  . 

100048  . 

100049  . 

100050  . 


Case 

mix 

index 


1.4104 
1.3899 
1.4195 
1.7249 
0.7820 
0.9541 
1.7050 
1.3001 

i"3859 
1.2655 

l"2946 

1.4146 

1.6063 

1.3508 

1.3694 

1.7901 

1.3157 

1.3060 

1.5079 

1.0721 

2.1212 

1.5321 

1.4384 

1.0139 

1.6140 

1.8868 

1.6004 

1.4674 

1.5057 

1.6358 

1.4840 

1.4801 

1.5926 

1.5487 

1.5570 

1.3913 

1.7896 

1 .3582 

1.3508 

1.7579 

1.5828 

1.0140 

1.2109 

1.3427 

1.2532 

1.8549 

1.7609 

1.5876 

1.6639 

1.5294 

1.7522 

1.3301 

1.3902 

1.3907 

1.4313 

1.8501 

0.9391 

1.2657 

1.1486 


Avg. 
hourly 
wage 


28.06 
27.67 
23.06 
28.95 

29.07 

25.28 

16.14 

15.60 

22.40 

19.76 

14.43 

22.26 

20.38 

25.97 

19.70 

28.74 

24.54 

20.08 

21.66 

21.25 

15.87 

27.37 

17.59 

21.32 

15.25 

20.63 

21.89 

20.72 

24.29 

21.91 

18.17 

19.83 

18.24 

17.77 

21.46 

19.81 

26.18 

25.89 

21.11 

20.78 

19.12 

20.78 

12.94 

19.75 

19.18 

18.82 

19.32 

18.23 

19.58 

24.78 

20.25 

18.37 

17.46 

21.14 

20.04 

18.89 
13.50 
18.57 
16.60 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


100051 

100052 

100053 

100054 

100055 

100056 

100057 

100060 

100060 

100061 

100062 

100063 

100067 

100068 

100070 

100071 

100072 

100073 

100075 

100076 

100077 

100078 

100079 

100080 

100081 

100082 

100084 

100085 

100086 

100087 

100088 

100088 

100090 

100092 

100093 

100098 

100099 

100102 

100103 

100105 

100106 

100107 

100108 

100109 

100110 

100112 

100113 

100114 

100117 

100118 

100121 

100122 

100124 

100125 

100126 

100127 

100128 

100129 

100130 

100131 

100132 


Case 

mix 

index 


1.2376 

1.3877 

1.2157 

1.2782 

1.3757 

1.4971 

1 .3578 

1.8350 

1.5612 

1.4669 

1.7286 

1.1599 

1 .3589 

1.3616 

1.4351 

1.2326 

1.2524 

1.7197 

1.5968 

1.3003 

1.3909 

1.0296 

1.3325 

1.6003 

1.1021 

1.4970 

1.3481 

1.4397 

1.2342 

1.8333 

1.6475 

1.3183 

1.3787 

1.5757 

1.5959 

1.0984 

1.2201 

1.0153 

0.9381 

1.4533 

1.0265 

1.3135 

0.9981 

1.3849 

1.3691 

0.9729 

1.9447 

1.3410 

1.1881 

1.2985 

1.1822 

1.2062 

1.2948 

1.2698 

1.4687 

1.6571 

2.2008 

1.2934 

1.1799 

1.3441 

1.2951 


Avg. 
hourly 
wage 


18.84 
16.19 
18.71 
18.19 
17.62 
23.65 
18.92 
22.39 
21.03 
21.79 
17.96 
16.23 
17.40 
18.65 
20.33 
16.48 
19.22 
18.16 
18.05 
16.25 
19.62 
18.15 

21.16 
13.83 
19.80 
20.40 
21.08 
21.16 
22.84 
19.90 
18.47 
17.88 
18.19 
16.63 
19.03 
15.30 
19.33 
18.10 
21.50 
19.31 
18.01 
11.47 
22.76 
19.64 
9.77 
22.26 
23.45 
18.73 
19.76 
19.34 
18.06 
18.95 
17.33 
17.90 
19.87 
21.37 
18.57 
19.10 
22.17 
16.90 


Average  houriy  wage  based  on  data  on  tile  as  of  February  22, 1999.  It  does  not  reflect  any  ctianges  processed  after  ttut  date. 
Asterisk  denotes  teaching  physician  costs  removed  based  on  costs  reported  on  worteheet  a.  col  1 .  Ime  23  of  FY  1 996  cost  report 
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Table 

DEXES 

RING 

1998; 
Wage 
2000 


3(: 


Hospital  Case  Mix  In- 

FOR   Discharges   Occur- 

N    Federal    Fiscal    Year 

^0SPITAL  Average  Hourly 

FOR  Federal  Fiscal  Year 

Wage  Index— Continued 


>rov. 


100134  . 

100135  . 

100137  . 

100138  . 

100139  . 

100140  . 
100142  . 

100144  . 

100145  . 

100146  . 

100146  . 

100147  . 

100150  . 

100151  . 
100154  . 
100156  . 

100159  . 

100160  . 

100161  . 

100162  . 

100165  . 

100166  . 

100167  . 

100168  . 

100169  . 
100170* 

100172  . 

100173  . 

100174  . 
T00175  . 

100176  . 

100177  . 

100179  . 

100180  . 

100181  . 
100183  . 
100187  . 
100189  . 

100199  . 

100200  . 

100203  . 

100204  . 

100206  . 

100207  .. 

100208  . 

100209  . 

100210  . 

100211  . 

100212  . 

100213  . 
100217  . 

100220  . 

100221  . 

100222  . 

100223  . 

100224  . 

100225  . 

100226  . 

100228  . 

100229  . 

100230  . 


mix 

Index 


0.9749 
1.5663 
1.2769 
1.0055 
1.0923 
1.2176 
1.2184 
1.1622 

a9766 
1.3080 
1.0087 
1.3244 
1.7633 
1.5916 
1.1116 
0.9604 
1.2033 
1.7011 
1.3957 
1.1517 
1.4343 
1.3554 
1.3364 
1.7635 
1.4176 
1.4427 
1.6517 
1.3757 
1.1552 
2.0762 
1.2940 
1.7112 
1.4416 
1.1072 
1.1925 
1.4354 
1.3293 
1.3519 
1.2394 

1.6275 
1.3738 

1.3742 
1.4794 
1.5725 
1.3995 
1.6223 
1.5101 
1.2750 
1.6359 
1.8123 
0.9440 
1.4649 
1.3348 
1.3371 
1.3524 
1.2825 
1.3301 
1.3524 


Avg. 

hourly 
wage 


13.47 
18.14 
19.05 
11.01 
15.64 
17.39 
18.68 
15.02 
19.11 
17.87 
19.02 
14.68 
21.02 
19.41 
19.85 
17.13 
16.38 
21.63 
21.50 
19.52 
15.32 
19.96 
21.81 
20.13 
20.78 
15.12 
15.18 
17.34 
20.51 
16.74 
24.70 
22.00 
20.91 
18.48 
24.57 
20.84 
20.69 
21.01 
23.37 
22.26 
18.86 
19.93 
20.31 
15.92 
20.83 
19.73 
19.18 
25.53 
25.34 
19.12 
19.87 
19.82 
27.48 
21.20 
18.76 
24.70 
20.64 
24.83 
23.70 
18.21 
20.60 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


100231 
100232 
100234 
100235 
100236 
100237 
100238 
100239 
100240 
100241 
100242 
100243 
100244 
100246 
100248 
100252 
100253 
100254 
100255 
100256 
100258 
100259 
100260 
100262 
100263 
100264 
100265 
100266 
100267 
100268 
100269 
100270 
100271 
100275 
100276 
100277 
100279 
100280 
100281 
100282 
100284 
110001 
110002 
110003 
110004 
110005 
110006 
110007 
110008 
110009 
110010 
110011 
110013 
110014 
110015 
110016 
110017 
110018 
110020 
110023 
110024 


Case    Avg. 

•  mix    hourly 

index   wage 


.6807 
.2520 
.2585 


3919 
1914 
5456 
4273 
0888 
8966 
4285 
4081 
3741 
3684 
5873 
2004 
4328 
5393 
2547 
0100 
6900 
3406 
4566 
3401 


3627 
2933 
3562 
3062 
1954 
4338 
0126 
7709 
3951 
2359 
0352 
2735 
2949 
2798 
0837 
0788 
2556 
2532 
3668 
3570 
1963 
4200 
6126 
2429 
1330 
1782 
1632 
0596 
9440 
1403 
2276 
9321 
1960 
1927 
3373 
3655 


17.40 
17.32 
21.58 
17.66 
15.54 
22.93 
17.63 
19.76 
17.93 
13.83 
17.12 
20.24 
17.41 
21.10 
31.86 
17.87 
20.60 
20.91 
21.02 
24.26 
21.88 
19.86 
21.20 
19.59 
16.90 
17.61 
19.80 
17.73 
17.10 
23.59 
21.20 
19.86 
19.92 
21.33 
21.98 
16.14 
21.84 
16.58 
22.02 
18.66 

17.87 
17.37 
16.02 
20.11 
19.26 
20.13 
14.39 
18.26 
14.82 
24.55 
18.28 
16.03 
16.12 
19.48 
15.77 
10.54 
21.04 
18.44 
18.54 
19.75 


Table  3C.— Hospital  Case  Mix  In- 
dexes for  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Average  I 
Asterisk  ( 


fKurty 
de  totes 


wage  based  on  data  on  tile  as  of  February  22.  1 999  It  does  not  reflect  any  cfianges  processed  after  that  date, 
teacfiing  physician  costs  rerrxwed  based  on  costs  reported  on  worksheet  a.  col  1 .  lino  23  of  FY  1996  cost  report. 


Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

110025  

1.3797 
1.1361 
1.1146 
1.7778 
1.3534 
1.2999 
1.2251 
1.2506 
1.4221 
1.5852 
1.3916 
1 .8560 
1.4425 
1.4188 
1.0642 
1.1822 
1.1544 
1.8078 
1.1887 
1.1386 
1 .2456 
1 .2374 
1 .0998 
1.1806 
1.0250 

18  65 

110026  

16  14 

110027  

14.83 

110028  

19  89 

110029  

20.05 

110030  

1768 

110031  

21.58 

110032  

16.19 

110033  

22.19 

110034  

18.24 

110035  

20  98 

110036  

110038  

23.78 
16.38 

110039  

20  77 

110040  

16.40 

110041  

16  69 

110042  

20.55 

110043  

17.16 

110044  

19.60 

110045  

19.94 

110046  

19.23 

110048  

15.65 

110049  

14.21 

110050  

110051  

18.76 
15  75 

110052  

15.06 

110054  

1.3606 
1.0843 
1.2164 
1.0960 
0.9058 
1.0542 
1.4839 
1.0322 
1.4496 
1.2569 
1.1398 
1.0981 
0.9722 
1.1437 
1.4973 
1 .3226 
1.4639 
1.7586 
1.4465 
1.3579 
2.0915 
1.7615 
1.2837 
1.3551 
1.2041 
1.2791 
1.0878 
0.9920 
1.3537 
1.0806 
1.0653 
0.9870 
1.0558 
1.1014 
0.9309 

19.32 

110056  

16.50 

110059  

17.70 

110061  

13.72 

110062  

12.21 

110063  

17.97 

110064  

18.24 

110065  

13.32 

110066  

20  65 

110069  

18.35 

110070  

18  23 

110071  

14.83 

110072  

1243 

110073  

1514 

110074  

20.04 

110075  

17.01 

110076  

20.40 

110078  

24.70 

110079  

20.14 

110080  

23.43 

110082  

22  01 

110083*  

21  27 

1.10086 

14.98 

110087  

20.54 

110089  

18.58 

110091  

21.38 

110092  

15.09 

110094  

13.87 

110095  

15  95 

110096  

16.32 

110097  

15  62 

110098  

14.04 

110100  

20.38 

110101  

11.73 

110103  

11.94 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


110104 

110105 

110107 

110108 

110109 

110111 

110112 

110113 

110114 

110115 

110118 

110120 

110121 

110122 

110124 

110125 

110127 

110128 

110130 

110132 

110134 

110135 

110136 

110140 

110141 

110142 

110142 

110142 

110143 

110144 

110146 

110150 

110152 

110153 

110154 

110155 

110156 

110161 

110162 

110163 

110164 

110165 

110166 

110168 

110169 

110171 

110172 

110174 

1101^6 

110177 

110178 

110179 

110181  , 

110183  , 

110184  . 

110185  . 

110186  . 

110187  . 

110188  . 

110189  . 

110190  . 


Case 

mix 

index 


Avg. 
hourly 
wage 


Prov. 


1.0963 

15.32 
16.52 
17.41 
15.14 
20.99 
17.37 
19.13 
15.19 
15.13 
24.79 
15.40 
16.08 
15.58 
18.82 
17.13 
17.33 
13.76 
18.97 
13.08 
15.02 
11.56 
17.07 
16.17 
17.88 
12.51 
12.30 
12.30 
12.54 
21.45 
17.98 
17.61 
18.77 
14.77 
18.69 
14.81 
17.14 
15.14 
^  20.87 

110191  

1.2997 

110192  

1.8897 

110193  

0.951 1 

110194  

1.1080 

110195  

1.2038 

110198  

0.9917 

110200  

1.0478 

110201  

1.0441 

110203  

1.7526 

110204  

1.1376 

110205  

1.0386 

110207  

1.2784 

110208  

1.3818 

110209  

1.2091 

110209  

1.2562 

110210  

0.8873 

110211  

1.1933 

110212  

1.0064 

110213  

1.1478 

110215  

0.9656 

110216  

1.3363 

110217  

1.0986 

120001*  

1.0445 

120002  

0.9996 

120003  

0.9525 

120004 

0.9525 

120005  

1.0382 

120006  

1.4339 

120007  

1.0712 
1.0854 

120009  

120010*  

1.4073 

120011  

1.0430 

120012  

1.0912 

120014 

0.9773 

120016  

1.1399 

120018  

1.0511 

120019 

1.3149 

120019  

0.7514 

120021  

1.4628 

18.99 

19.40 

19.00 

19.85 

19.82 

18.72 

20.18 

25.44 

14.30 

22.39 

19.66 

16.92 

20.38 

13.72 

21.44 

20.72 

16.25 

17.21 

21.45 

19.95 

18.84 

19.43 

120022*  

1.4190 

120022*  

1.4270 

120022*  

1.4482 

120022*  

1.6676 

120024  

1.2028 

120025  

1.6118 

120026  

1.3576 
0.9161 

120027  

120028  

3.7291 

130001  

1.5099 

130002  

130003  .  . 

1.1507 

130005  

0.9038 

130006  

1.3120 

130007  

1.2434 

130008  

1.1874 

130009  

1.2548 

130010  

1.2728 

130011  

1.3549 

130012  

1.1692 

130013  

1.0644 

130014  

Case 

mix 

index 


1.3076 
1.4458 
1.2436 
0.8938 
1.0992 
1.2884 
1.8855 
1.5094 
0.9314 
0.8249 
1.0578 
1.0103 
0.9617 
0.7100 
0.9560 

0.9611 
1.0043 

1.0941 
2.1653 
2.8336 
1.8196 
1.2037 
1.1393 
1.2630 
1.2464 
1.2735 
1.7320 
0.9632 
1.8265 
1.3581 
0.8391 
1.2760 
1 .0574 

1.3200 
0.9579 
0.9290 
1.6850 
1.6850 
1.2230 
1.2230 
1.0727 

1.2644 
1.4120 
1.2471 
0.9699 
1.3252 
1.3332 
1.4390 
1.8346 
1.6708 
0.9590 
0.9294 
0.891 1 
1.2864 
0.9929 
1.3310 
1.3257 


Avg. 
hourly 
wage 


19.11 
20.77 
18.78 
15.09 
10.52 
26.19 
17.14 
19.24 
20.30 
20.57 
26.12 
12.87 
14.89 
20.46 
17.78 
11.07 
21.82 
12.66 
13.20 


26.74 

24.38 

23.85 

24.05 

20.54 

23.72 

23.27 

19.02 

25.40 

33.55 

22.52 

24.05 

29.41 

25.61 

21.92 

14.67 

19.42 

17.94 

17.94 

15.96 

15.96 

22.28 

19.02 

23.22 

24.55 

22.84 

24.95 

16.19 

19.97 

20.19 

18.87 

19.84 

12.92 

18.30 

21.43 

19.08 

22.62 

19.22 

17.98 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


130015 

130016 

130017 

130018 

130019 

130021 

130022 

130024 

130025 

130026 

130027 

130028 

130029 

130030. 

130031  , 

130034  . 

130034  , 

130035  . 

130036  . 

130037  . 

130043  . 

130044  . 

130045  . 

130048  . 

130049  . 
130049  . 
130056  . 
130058  . 

130060  . 

130061  . 

130061  . 

130062  . 
130063. 

140001  . 

140002  . 

140003  . 

140004  . 

140005  . 
140007  . 

140007  . 

140008  . 

140010  . 

140011  . 

140012  ., 

140013  .. 

140014  .. 

140015  .. 

140018  .. 

140019  .. 
140025  .. 
140027  .. 
140027  .. 

140029  .. 

140030  .. 

140031  .. 

140032  .. 

140033  .. 

140034  .. 

140035  .. 

140036  .. 
140036  .. 


Case 

mix 

index 


0.8827 
1.0155 
1.1012 
1.6256 
1.1193 
0.9513 
1.2324 
1.1558 
1.0970 
1.1726 
0.9243 
1.2865 
1.0707 
0.8409 
1.0121 
1.0325 
1.8152 
1.1048 
1.3946 
1.3076 
0.9605 
0.9724 
0.9752 
0.9815 
1.2325 
1.5824 
0.8528 

1.2796 

1 .2950 

1.1145 

0.6352 

1.3116 

1.2277 

1 .2578 

1.0026 

1.1657 

0.9695 

1.4700 

1.4015 

1.4683 

1.3722 

1.2029 

1.2779 

1.5702 

1.1734 

1.2861 

1.2551 

1.1122 

1.0822 

1.2700 

1.3076 

1.3389 

1.8231 

1.2022 

1.3343 

1.2879 

1.1842 

0.9867 

1.2425 

1.1031 


Avg. 
hourty 
wage 


15.27 
17.00 
16.88 
17.97 
17.23 
12.26 
19.50 
18.38 
15.27 
20.55 
20.70 
18.21 
19.87 
18.40 
17.65 
18.82 
18.40 
20.47 
13.79 
17.74 
16.07 
13.18 
16.47 
15.09 
20.05 
20.72 
15.66 
17.75 
20.85 
16.78 
17.32 
15.11 

15.44 

19.26 

16.59 

17.52 

10.87 

22.40 

21.54 

20.79 

24.43 

17.28 

20.11 

17.35 

20.76 

15.02 

20.84 

15.34 

16.43 

17.50 

18.47 

21.03 

22.44 

15.82 

17.34 

22.56 

18.96 

13.00 

17.04 

25.40 


Average  hourly  wage  based  on  data  on  file  as  of  February  22,  1 999.  II  does  not  reflect  any  changes  processed  after  that  date 
Astensk  denotes  teaching  physician  costs  removed  based  on  costs  reported  on  wortefieel  a,  col.  1 .  line  23  of  PT 1 996  cost  report 
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Table  3 

DEXES 
RING 

1998; 
Wage 
2000  \ 

C— Hospital  Case  Mix  In- 
FOR   Discharges   Occur- 
in    Federal    Fiscal    Year 
Hospital  Averagl  Hourly 
FOR  Federal  Fiscal  Year 
Vage  Index— Continued 

Table  SC— Hospital  Case  Mix  In- 
dexes  FOR   Discharges   Occur- 
ring   IN    Federal    Fiscal    Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 

Table  SC— Hospital  Case  Mix  In- 
dexes  for   Discharges   Occur- 
ring   IN    Federal    Fiscal    Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 

• 

Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

Prov. 

Case 

mix 

index 

Avg. 

houiiy 
wage 

Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

140037  ... 

1.0365 
1.1040 
1.2582 
1.1609 
1.0170 
1.1892 
1.0337 
1.3056 
1.0942 
1.3053 
1.6549 
1.5123 
1.3010 
2.0144 
1.3340 
1.0128 
1.2361 
1.1346 
1.0918 
1.2453 
1.4369 
1.3182 
1.4623 
1.1771 
1.2906 
1.0478 
1.2528 
1.0760 
1.3678 
1.2460 
1.2649 
1.0822 
1.3677 
1.2487 
1.2530 
.  1.3481 
1.7061 
1.2734 
1.5241 
1.9064 
1.1684 
1.3427 
0.9518 
1.3290 
1.2258 
1.0431 
1.4249 
1.2912 
1.0115 
1.3343 
1.1455 
1.2406 
1.1571 
1.5610 
1.3330 
1.2349 
1.5621 
1.7257 
1.7733 
1.3738 
1.3603 

12.50 
16.59 
16.25 
17.28 
15.61 
18.95 
20.65 
16.46 
15.68 
20.58 
18.31 
21.59 
19.60 
17.82 
26.64 
14.80 
17.27 
15.39 
15.96 
27.09 
22.39 
19.26 
22.75 
16.14 
18.87 
17.29 
19.30 
19.01 
22.51 
16.64 
24.08 
15.51 
22.62 
18.13 
19.97 
18.36 
24.19 
17.21 
22.31 
20.70 
19.15 
19.89 
16.90 
19.06 
26.09 
15.13 
17.86 
22.56 
12.76 
30.11 
15.47 
18.68 
16.24 
17.92 
20.11 
21.83 
19.72 
23.06 
26.00 
14.84 
9  S3 

140122  

1.5424 
1.3486 
1.4176 
1.0297 
1.1653 
1.2502 
1 .4907 
1.4008 
1.2769 
1.0216 
1.0656 
1.1054 
1.1358 
1.2625 
1.0965 
0.9972 
1.1515 
1.0726 
1.2513 
1.8284 
1.6430 
1 .0622 
1.1938 
1 .3261 
1 .3600 
1.1729 
1.2205 
1.6991 
1.4369 
1 .0868 
1.1672 
1.0995 
1.1300 
1.1305 
0.9892 
1.5894 
0.8708 
1.6068 
1 .2498 
1.2111 
1.3636 
1.4489 
1 .4225 
1.3614 
1.2130 
1.4938 
1.3433 
1 .5860 
0.9891 
1.2539 
1.0732 
1.4402 
1.0284 
1 .2538 
1.0796 
1.4770 
1.3288 
1.1563 
0.9505 
1.2043 
1  2975 

23.75 
17.10 
19.42 
17.67 
15.25 
23.77 
22.86 
19.88 
17.69 
16.51 
14.59 
16.58 
15.30 
15.18 
18.76 
20.02 
16.61 
23.74 
24.82 
19.50 
27.88 
19.30 
20.67 
17.52 
22.27 
17.88 
19.04 
18.42 
18.09 
15.42 
17.58 
16.17 
16.46 
14.14 
14.73 
20.07 
18.48 
19.89 
21.41 
18.17 
20.88 
23.25 
19.95 
20.48 
15.88 
17.36 
17.49 
17.72 
14.84 
19.08 
15.88 
24.74 
15.52 
17.98 
18.83 
21.65 
22.18 
20.78 
17.24 
20.39 

90  90 

140208  

1.7189 
1.6299 
1.1139 
1.2088 
1 .2799 
0.9874 
1.3239 
0.9885 
1.1219 
1.5500 
1.4304 
1 .6774 
0.9389 
1.5601 
1.7821 
1.2228 
1.0843 
1 .7286 
1.3944 
1 .6388 
1.0612 
1.3284 
1.3090 
1.4991 
1.1636 
1.5756 
0.9729 
1 .2733 
2.0648 
1 .3777 
1.2740 
1.1868 
1.6194 
1.3449 
1.3397 
1 .3337 
1.2935 

23.94 

140038  ... 

140125  

140209    

17  79 

140040  ... 

140127  

140210  

12  66 

140041  ... 

140128  

140211  

21  49 

140042  ... 

140129  

140213  

26  20 

140043  ... 

140130  

140215  

14  45 

140045  ... 

140132  

140217  

22  26 

140046  ... 

140133  

140218        .  .. . 

15  08 

140047  ... 

140135  

140220  

16  73 

140048  ... 

140137  

140223  

21.28 

140049  ... 

140138  

140224  

22.99 

140051  ... 

140139  

140140  

140141  

140143  

140228    

18  67 

140052  ... 

140230  

16  60 

140053  ... 

140231       

21  61 

140054  ... 

140233  

18  39 

140055  ... 

140144  

140234      

18  72 

140058  ... 

140145  

140236      

1313 

140059  ... 

140146 

140239  

18  88 

140061  .... 

140147  

140240  

21.83 

140062  .... 

140148  

140150  

140151 

140152  

140242  

22.64 

140063  .... 

140246      

12  82 

140064  .... 

140250  

23  41 

140065  .... 

140251  

20  54 

140066  .... 

140155  

140252  

24  55 

140068  .... 

140158  

140253  

16.74 

140069  .... 

140160  

140258  

16.51 

140070  .... 

140161  

140271    

15  36 

140074  .... 

140162  

140275   

17  96 

140075  .... 

140164  

140276     

25  46 

140077  .... 

140165  

140280    

1884 

140079  .... 

140166  

140285  

14.71 

140081  .... 

140167  

140286    

1984 

140082  .... 

140168    '...  . 

140288 

20  59 

140083  .... 

140170  

140289 

16  45 

140084  .... 

140171  

140290  

25  88 

140087  .... 

140172  

140291       

22  44 

140088  .... 

140173  

140292 

22  71 

140089  .... 

140174  

140297       

21  47 

140090*  .. 

140176  

140300   

1.4604 
1.1062 
,    1.4495 
1.7952 
1.5197 
1.1497 
1.2614 
1.1968 
1 .3657 
1.3618 
1.2157 
1.6189 
1.1006 
1.6067 
1.2931 
1.9040 
1.4570 
1.0936 
1.1517 
1.6877 
1.0903 
1.5766 
1  3391 

23  46 

140091  .... 

140177  

150001       

21  70 

140093  .... 

140179  

140180  

150002  

18  66 

140094  .... 

150003 

1931 

140097  .... 

140181  

150004  

19  70 

140100  .... 

140182  

150005 

19  00 

140101  .... 

140184  

140185  

140186  

140187  

140188        

1 50006       .    . 

20  04 

140102  .... 

1 50007 

19  53 

140103  .... 

150009    

17  53 

140105  .... 

150010  

18  48 

140107  .... 

1 5001 1 

19  19 

140108  .... 

140189  

140190  

150012 

20  52 

140109  ...•; 

150013  

16  00 

140110  .... 

140191  

150014  ; 

21  28 

140112  .... 

140193  

150015 

22  06 

140113  .... 

140197  

150017   . 

18  89 

140114  .... 

140199  

150018 

18  62 

140116  .... 

140200  

150019  

15  29 

140117  .... 

140202 

150020  

14.46 

140118  .... 

140203  

140205  

140206  

1 50021 

140119  .... 

150022      

17  92 

140120  .... 

150023  

18  71 

140121  ... 

140207  

150024 

17ft.T 

ta  on  tile  as  of  February  2i 
an  costs  renioved  based  or 

Average  h 
Asterisk  d 

xjriy  wage  based  on  d£ 
notes  teaching  physici. 

.  1 999  tt  does  not  reflect  any  ctianges  processed  after  that  date 
costs  reported  on  wortisheet  a.  col  1 .  line  23  of  FY  1 996  cost  report. 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 

Case 

mix 

index 

Avg. 
hourty 
wage 

150025 

1.4398 
1 .2090 
1.3389 
1.2446 
1.0811 

18  15 

150026  

20  51 

150029  

21  74 

150030  

17  33 

150031 

18  01 

150032  ;.. 

20.64 

150033  

1.5737 

1.4854 

1 .4921 

0.9960 

1.2881 

1.0016 

1.2830 

1.1042 

1.2625 

1.2486 

1.0927 

1.3943 

1.5983 

1.1912 

1.2166 

1.1659 

1.5099 

1.0909 

0.9867 

1.1350 

1.0816 

1.8874 

2.2401 

1 .7056 

1.3586 

1.1860 

1.2108 

1.1076 

1.0891 

1.1810 

1.1695 

1.0226 

1.1260 

1.2233 

0.9579 

1.0955 

1.1997 

1.0623 

1.6321 

1.1204 

1.1815 

0.8126 

1.0515 

1.1737 

1.5261 

1.9911 

1 .2506 

1.3443 

1.4584 

1.3311 

1.0358 

1.0071 

0.9754 

1 .0873 

1.0067 

21  69 

150034  

21  29 

150035  

19  82 

150036  

20  38 

150037  

17  79 

150059  

17  42 

150042  

17  12 

150043  

17  98 

150044  

1764 

150044  

18  32 

150045  

17  04 

150046  

17  32 

150047  

20  57 

150048  

16  96 

150049  

16  85 

150050  

17.14 

150051  

18.20 

150052  

15  36 

150053  

150054  

18.75 
17.33 

150054  

15.23 

150056  

23.30 

150057  

16  86 

150058  

20  94 

150059  

20.80 

150060  

16.01 

150061  

150062  

150063  

150064  

17.21 
18.41 
21.09 
16  88 

150065  

150066  

19.01 
14.60 

150067  

17  08 

150069  

17  39 

150070  

17.20 

150071  

14  73 

150072  

16  11 

150073  

19  03 

150074  

18  80 

150075  

14  98 

150076  

22.34 

150077  

17  58 

150078  

19  01 

150079  

15  45 

150082  

17  88 

150084  

22  92 

150086  

17.34 

150088  

19.45 

150089  

22.79 

150090  

19.06 

150091  

19.89 

150092  ; 

15.92 

150094  

18.34 

150095  

17.12 

150096  

20.03 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


150097 

150098 

150099 

150100 

150101 

150102 

150103 

150104 

150105 

150106 

150109 

150109 

150110 

150111 

150112 

150113 

150114 

150115 

150122 

150123 

150124 

150125 

150126 

150126 

150127 

150129 

150130 

150132 

150132 

150133 

150134 

150136 

160001 

160002 

160003 

160007 

160008 

160009 

160012 

160013 

160014 

160014 

160016 

160018 

160020 

160021 

160023 

160024 

160026 

160027 

160028 

160029 

160030 

160031 

160032 

160033 

160034 

160035 

160036 

160037 

160039 


Case 

mix 

index 


1.0922 
1.1583 

1.6560 

1.0932 

1.0786 

0.9709 

1.1262 

1.3363 

1.0512 

1 .3950 

0.9960 

0.9833 

1.1623 

1.2432 

1.2363 

0.9759 

1.3380 

1.1564 

1.1155 

1.0883 

1.4626 

1.4875 

1.0382 

1.0281 

1.1879 

1.3446 

1.4200 

1.4200 

1.1908 

1.1980 

0.9556 

1.2605 

1.0936 

0.9983 

1.0218 

1.1414 

1.2218 

1.0466 

1.1370 

1.0250 

1.0321 

1.1679 

0.9632 

1.0694 

1.1170 

1.0888 

1.6094 

1.0266 

1.0851 

1.2340 

1.5289 

1.3882 

1.1181 

1.1544 

1.9173 

1.1493 

0:8438 

1.0544 

1.0584 

1 .0389 


Avg. 
hourty 
wage 


18.31 

14.30 

19.05 

17.45 

17.56 

11.50 

17.31 

17.26 

19.17 

18.91 

18.23 

14.44 

18.58 

16.17 

19.82 

19.30 

16.96 

17.06 

19.35 

15.16 

15.07 

20.31 

20.33 

15.85 

22.81 

23.39 

16.19 

19.37 

19.37 

16.49 

17.06 

19.28 

19.03 

15.37 

15.77 

15.66 

14.97 

16.09 

16.54 

17.06 

15.09 

14,26 

18.37 

14.16 

13.91 

15.49 

14.20 

18.95 

18.66 

15.74 

20.44 

20.40 

17.99 

15.28 

16.18 

18.37 

14.51 

15.92 

18.91 

18.40 

17.63 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


160040  .... 

160041  .... 

160043  .... 

160044  .... 

160045  .... 

160046  .... 

160047  .... 

160048  .... 

160049  .... 

160050  .... 

160051  .... 

160052  .... 

160054  .... 

160055  .... 

160056  .... 

160057  

160058  

160060  .... 

160061  .... 

160063  ...» 

160064  

160065  

160066  

160067  

160068  

160069  

160070  

160072  

160073  

160075  

160076  

160077  

160079  

160079  

160081  

160082  

160083  

160085  

160086  

160088  

160089  

160090  

160091  

160092  

160093  

160094  

160097  

160098  

160099  

160101  

160102  

160103  

160104  

160106  

160107  

160108  

160109  

160110  

160111  

160112  

160113  


Case 

mix 

index 


T" 


1.2661 

1.0648 

0.9893 

1.2182 

1.8186 

1.0239 

1.3703 

1.2473 

0.9262 

1.0709 

0.8978 

0.9936 

1.0281 

0.9846 

1.0679 

1.2435 

1.8383 

1.0430 

1.0815 

1.1620 

1.5348 

1.0510 

1.1016 

1.4226 

1.0237 

1.5362 

0.9937 

1.0339 

0.9954 

1.0796 

1.0993 

1.1152 

1.4125 

1.4017 

1.1531 

1.9254 

1.6684 

1.0030 

0.9493 

1.1546 

1.1915 

1.0124 

1.0383 

1.0124 

1.0155 

1.1043 

1.0774 

0.9397 

0.9650 

1.0852 

1.3435 

0.9416 

1.3010 

1.1089 

1.1508 

1.0237 

1.0167 

1.5117 

0.9963 

1.3773 

1.0930 


Avg. 
hourty 
wage 


16.83 

15.58 

15.63 

16.04 

20.12 

14.77 

16.93 

13.14 

13.36 

16.42 

14.27 

17.55 

15.71 

14.p6 

15.38 

17.41 

20.34 

15.95 

17.57 

16.30 

19.94 

16.51 

16.26 

17.85 

15.85 

18.49 

15.66 

14.19 

15.05 

17.89 

17.31 

11.40 

17.71 

16.15 

16.51 

18.80 

18.41 

18.55 

16.46 

17.53 

16.74 

16.60 

12.19 

15.80 

15.95 

16.56 

15.21 

15.54 

13.79 

17.87 

18.36 

17.15 

19.76 

16.66 

16.56 

15.42 

16.49 

19.93 

13.17 

16.28 

14.58 


Average  hourty  wage  based  on  data  on  file  as  ot  February  22, 1999  It  does  not  reflect  any  changes  processed  after  ttiat  date 
Astensk  denotes  teaching  physician  costs  removed  based  on  costs  reported  on  worttsheet  a.  col.  1 ,  line  23  of  FY  1996  cost  report. 
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Table 
dexe: 

RING 

1998 
WAGf 
2000 

3C.— Hospital  Case  Mix  In- 
5   FOR   Discharges   Occur- 
in    Federal    Fiscal    Year 
Hospital  Average  Hourly 
:  FOR  Federal  Fiscal  Year 
Wage  Index— Continued 

Table  3C.— Hospital  Case  Mix  In- 
dexes  FOR   Discharges   Occur- 
ring   IN    Federal    Fiscal    Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 

Table  3C.— Hospital  Case  Mix  In- 
dexes  for   Discharges   Occur- 
ring   IN    Federal    Fiscal    Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 

Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

Prov. 

Case 

mix 

Index 

Avg. 
hourly 
wage 

Prov. 

Case 

mix 

Index 

Avg. 
hourly 
wage 

160114  . 

0.9786 
0.9774 
1.1196 
1.4123 
0.9961 
0.9938 
1.1131 
1.2998 
0.9654 
0.9727 
1.1286 
1.0444 
0.9506 
1.0170 
1.0149 
1.1324 
1.0194 
1.1242 
1.0697 
1.4409 
1.2762 
1.0545 
0.9384 
1.7613 
1.2074 
1.0753 
1.1961 
1.0034 
1.1438 
1.3587 
1.4141 
1.2829 
1.0333 
0.9812 
1.7067 
1.2014 
1.1012 
1.2360 
1.0526 
-     1.4684 
1.0663 
1.1917 
1.0818 
1.3172 
1.0591 
0.8922 
1.0128 
1.4150 
1.0335 
0.8966 

14.95 
15.76 
16.69 
17.29 
15.84 
12.56 
18.52 
17.16 
17.74 
15.89 
15.45 
14.69 
13.32 
16.33 
15.71 
18.80 
16.14 
15.92 
15.17 
13.50 
18.39 
15.74 
15.22 
19.69 
17.52 
13.06 
19.31 
13.90 
19.59 
17.90 
16.76 
17.89 
17.34 
16.34 
18.60 
17.87 
14.36 
16.56 
17.85 
19.36 
13.06 
16.37 
13.89 
16.39 
15.24 
13.47 
14.48 
16.05 
15.02 
15.62 
14.17 
14.21 
14.30 
17.97 
11.47 
14.78 
12.11 
18.64 
14.16 
14.62 
903 

170054  

1.0324 
0.9801 
0.8864 

12.77 
14.99 
14.87 
15.09 
18.17 
17.23 
14.14 
11.49 
12.42 
14.48 
12.71 
15.82 
13.37 
13.34 
16.47 
14.40 
11.26 
13.58 
13.11 
14  91 

170139  

0.9898 
1.3140 
1.1148 
1.5078 
1.1143 
1.4429 
1.1965 
1.3707 
1.1488 
0.9381 
1.0039 
0.9959 
0.9827 
1.1079 
1.0545 
1.3046 
1.6707 
1 .4297 
1.9808 

13.28 

160115 

170055  

170142  

17.32 

160116  . 

170056  

170143  

15.88 

160117 

170057  

170144  

16  09 

160118  . 

170058  

1.1572 
1.0218 
1.1583 
0.8974 

170145  

16.75 

160120  . 

170060  

170146  

19.97 

160122 

170061    

170147  

16.28 

160124  . 

170063  

170148  

17  25 

160126  . 

170064  

170150  

15.43 

160129 

170066   

0.9451 
0.9987 
1.2647 
1.0543 
0.9012 
1.0417 
1.2016 
0.9266 
1.0220 
0.9136 
0  9666 

170151 

13.37 

160130  . 

170067  

170152  

13.68 

160131  . 

170068  

170160  

13  31 

160134  . 

170070  

170164  

15.25 

160135  . 

170072  

170166  

17.57 

160138  . 

170073  

170171  

13.81 

160140  .. 

170074  

170175  

16.60 

160142  .. 

170075  

170176  

20.32 

160143  . 

170076  

170182     

14  20 

160145  .. 

170077  

170183  

19.09 

160146  . 

170079  

170184     

27  01 

160147  .. 

170080  

0.9657      1220 

180001  

1.3847 
I.Ofi?? 
1.1128 
1.1971 
0.9090 
1.4645 
1.3630 
1.9327 
1.3163 
1.4400 
0.8766 
1.4541 
1.6943 
1.3332 
1.3056 
1.2982 
1.1910 
1.1105 
1.0495 
0.9502 
1.4092 
1.2023 
1 .2026 
1.2506 
1.0909 
1.1726 
1.1189 
1 .0597 
1.0978 
1.0888 
1.6441 
1.1569 
1.3126 
1.4604 
1.9257 
1.1796 
1.1689 
1.1236 
1.1974 
1.4022 
1  0438 

19.52 

160151  .. 

170081  

0.9118 
0.9428 
0.8978 
0.8828 
1.6770 
0.9319 
0.9738 
0.9616 

12.51 
12.39 
12.16 
14.51 
19.85 
11.37 
18.08 
11.27 
12.85 
12.79 
17.71 
15.75 
15.66 
14.10 
13.55 
14.47 
13.16 
13.35 
16.66 
19.76 
15.93 
14.68 
16.87 
15.55 
13.39 
13.25 
14.51 
13.03 
15.76 
15.28 
13.97 
15.91 
18.62 
10.21 
12.13 
14.99 
13.10 
16.90 
12.90 
17  4? 

180002  

18.13 

160152  .. 

170082  

180004  

15.99 

160153  .. 

170084  

180005  

20.63 

170001  .. 

170085      

1 80006         

11  23 

170004  .. 

170086  

180007      

1720 

170006  . 

170088  

180009  

20.81 

170008  . 

170089  

180010  

17.55 

170009  .. 

170090  

180011  

1693 

170010  . 

170092  

180012  

18  74 

170012  . 

170093  

0.8913 
0.9571 
1.0123 
0.9071 
1.1366 
1.1582 

180012  

1361 

170013  . 

170094  

180013  

17.35 

170014  ., 

170095  

180014  

19.54 

170015  . 

170097    

180016     . 

1884 

170016  . 

170098  

180017    

15  17 

170017  .. 

170099    

180018 

18  92 

170018  . 

170100  

180019     

16  76 

170019  . 

170101  

0.9709 
0.9675 
1.3238 
1.4841 
1 .0598 
0.9341 
0.9347 
0.9851 
1.1373 
1.0737 
0.9511 
0.9965 
1 .0601 
0.9782 
0.9547 
1 .2724 
1.7580 
0.9913 
0.9316 
0.9622 

180020  

17  78 

170022  .. 

170102  

180021  

15.16 

170023  .. 

170103 

180023   

1522 

170024  .. 

170104  ,. 

180024 

15.33 

170025  .. 

170105  

180025  

17  17 

170026  .. 

170106  

180026  

14.16 

170027  .. 

170109  

180027  

14.89 

170030  .. 

170110  

180028    

1935 

170031  .. 

170112  

180030  

17.02 

170032  .. 

170113     

180031 

1379 

170033  .. 

170114   

180032      

1609 

170034  . 

170115  

180033  

1377 

170035  .. 

170116  

180034  

17  32 

170036  .. 

170117  

180035  

19.45 

170038  .. 

0.8998 
1.0943 
1.5837 
1.0521 
0.9951 
1.0889 
1.3499 
0.9890 
1.0435 
0.9336 

170119  

180036     

1912 

170039  ., 

170120   

180037   

19  85 

170040  . 

170122    

180038       ..    .              .... 

1619 

170041  ., 

170124  

180040*  

1933 

170044  .. 

170126  

180041     

15  17 

170045  . 

170128  

180042  

16.29 

170049  . 

170131 

180043   

16  76 

170051  . 

170133  

1.1289 
0.8746 
1.1809 

180044 

17  82 

170052  . 

170134  

180045      .... 

17  73 

170053  . 

170137  

180046    

17  Q1 

ita  on  file  as  of  February  2^ 
an  costs  removed  based  or 

Average 
Astensk 

hourly  wage  based  on  ds 
denotes  teaching  physici 

.  1 999.  It  does  not  reflect  any  changes  pnDcessed  after  ttiat  date 
costs  reported  on  worksheet  a,  col  1 .  line  23  of  Pi'  1996  cost  report. 
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Table  3C.— Hospital  Case  Mix  In- 
dexes  FOR   Discharges   Occur- 
ring   IN    Federal    Fiscal    Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 

Table  3C.— Hospital  Case  Mix  In- 
dexes  FOR   Discharges   Occur- 
ring   in    Federal    Fiscal    Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 

Table  3C.— Hospital  Case  Mix  In- 
dexes  FOR   Discharges  Occur- 
ring   in    Federal    Fiscal    Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 

Prov. 

Case 

mix 

index 

Avg. 
houily 
wage 

Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

Prov. 

Case 

mix 

index 

Avg. 

hourly 
wage 

180047  

0.9987 
1.2470 
1.3488 
1.2186 
1.3835 
1 .0555 
1.0903 
1 .2207 
1.1035 
1.0460 
0.8719 

15.04 
19.58 
16.08 
18.48 
15.68 
14.63 
16.39 
14.64 
16.62 
14.36 
14.26 
7.21 
11.91 
14.49 
14.41 
18.56 
18.53 
17.30 
13.84 
17.85 
15.07 
19.16 
13.41 
16.48 
14.97 
21.86 
21.69 
16.31 
16.70 
12.51 
13.40 
13.29 
19.56 
17.88 
19.79 
19.20 
14.00 
14.62 
17.11 
16.94 
18.38 
12.15 
17.81 
14.51 
16.97 
18.53 
18.41 
19.73 
12.40 
17.35 
17.05 
17.86 
19.11 
17.26 
21.66 
13.63 
17.71 
18.51 
18.77 
20.40 
ic)n4 

180141  

1.1972 

1.7800 

0.8866 

1 .6874 

1.3295 

1.4230 

1.5174 

1.4666 

1.0552 

1.6186 

1.2882 

1.2081 

1.1424 

1 .3002 

1.1875 

0.9519 

1.2666 

1.3398 

1.1056 

1.7887 

1.1956 

1.3076 

1.5552 

1.5165 

1.1492 

0.9722 

1.1705 

1.6847 

0.9649 

1.4112 

1 .3287 

1 .6088 

1.0328 

1.1661 

1.4251 

1.1957 

0.9392 

1 .0736 

1.1486 

1.2942 

0.8905 

1.3931 

1.5246 

1.4989 

0.8369 

0.8858 

1.1110 

1.3557 

0.8865 

1.0658 

1.3284 

1.2141 

1.1099 

1.0416 

12.59 

190109 

1.2494 
0.9774 
1.5870 
1.6970 
1.3935 
1.0147 
1.2775 
0.9963 
0.9962 
12965 
1.6278 
1.4991 
1.1982 
0.9925 
1.2614 
1.0847 
1.0023 
1.4331 
0.9971 

14.53 

11.08 

20.05 

19.21 

18.99 

12.91 

20.49 

12.95 

13.69 

14.84 

22.38 

18.63 

19.71 

12.43 

19.60 

13.48 

12.68 

20.93 

11.33 

22.71 

14.98 

16.84 

13.99 

20.09 

14.32 

14.02 

15.19 

11.92 

20.40 

11.08 

12.48 

19.62 

18.47 

12.58 

17.97 

16.33 

16.29 

13.58 

18.83 

20.69 

16.67 

20.32 

10.49 

20.03 

16.11 

14.86 

19.37 

16.36 

26.54 

18.68 

18.14 

14.87 

17.92 

12.58 

19.41 

19.14 

17.90 

21.43 

21.21 

18.10 

19.82 

180048  

180142  

190110   

180049  

190001 

16.91 
18.84 
22.15 
17.54 
16.71 
17.73 
13.60 
16.89 
14.21 
17.02 
15.17 
16.57 
17.02 
12.03 
17.44 
15.79 
16.98 
17.40 
17.31 
16.07 
17.21 
16.19 
17.11 
10.74 
16.68 
19.96 
12.02 
17.17 
20.32 
17.90 
12.57 
17.20 
19.35 
16.34 
16.42 
15.38 
12.50 
16.47 
15.84 
18.37 
19.90 
19.39 
13.59 
12.83 
13.50 
17.29 
12.02 
16.14 
14.93 
19.63 
12.79 
16.56 
18.07 
15.73 
19.22 
18.92 
15.80 
15.57 
177S 

190111* 

180050  

190002  

190112       

180051  

190003  

190113 

180053  

190004  

190114 

180054  

190005  

190115 

180055  

190006    

190118 

180056  

190007  

1 901 20 

180058  

190008  

190122* 

180059  

190009  

190124 

180060  

190010  

190125    

180063  

1.0712 
1.1788 
1 .0766 
1.0776 
1.8904 
1.1224 
1.1057 
1.1158 

190011  

190128 

180064  

190013  

190130      

180065  

190014  

190131    

180066 

190014  

190133 

180067 

190015  

190134 

180069  

190017  

190135    

180070  

190018  

190136  

180072  

190019  

190138  

180075  

190020  

190142        ..  . 

0.9232 
1.1836 
0.9751 
1.5262 
0.9769 
0.9448 
0.9966 
1.0782 
1.5096 

180078  

1.0782 
1.1805 
1 .0799 
1 .2301 
1.6075 
1.4138 
1.2224 
1.4101 
1.0268 
1.1318 
1.0392 
1.1741 
1.4371 
2.3154 
1.5469 
0.8827 
0.8257 
0.9594 
1.2331 
1.1147 
0.9643 
1.0167 
1.1698 
1.0642 
1.3539 
1.3287 
1.1259 
1.1152 
1.2902 
1.0669 
0.9818 
1.4359 
1.2721 
1.3322 
1.0885 
1.8166 
1.1992 
1.0560 
0.9768 
1  8575 

190025  

190144  

180079  

190026  

190145 

180080  

190027  

190146 

180087  

190029    

190147 

180088  

190033 

190148 

180088  ; 

190034  

190149  ' 

180092  

190036*  

190151    

180093  

190037  

190152       

180094  

190039  

190155   

180095  

190040  

190156      

0.9565 
1.2674 
1.2596 
1.0853 
1.2971 
1.1850 
1.1284 
0.9050 
1.3272 
1.4238 
1.6021 
1.7143 
0.9276 
1.3004 
1.1923 
0.9965 
1.3089 
0.9403 

180099 

190041  

190158  

180101  

190043       

190160 

180102  

190044      

190161 

180103  

190046  

190162    

180104  

190048  

190164       

180105  

190049  

190167    

180108  

190050  

190170  

180115  

190053  

190173  

180116  

190054  

190175  

180117  

190059  

190176  

180118  

190060  

190177  

180120  

190064  

190178  

180121  

190065 

190182    

180122  

190071  

190183  

180123  

190077  

190184  

180124 

190078  

190185    

180125 

190079  

190186  

180126  

190081  

190189  

180127  

190083  

190190  

0.9141 
1.1473 
0.9516 
1.1818 
1.0597 
1.4899 
1.0997 
1.1256 
1.4061 
1.4939 
1.9208 
1 .6?91 

180128  

190086     

190191     

180129  

190088  

190196  

180130  

190089  

190197  

180132  

190090  

190199  

180133  

190092  

190200  

180134  

190095  

0.9939 
1.5397 
1.1795 
1.6352 
0.9074 
1.1251 

190201  

180136  

190098  

190202  

180138  

190099 

190203  

180139  

190102  

190204  

180140  

190103  

190205  

180141        

190106      

190206  

ta  on  file  as  ot  February  22 
an  costs  removed  based  or 

Kt 

Average  hourly  wage  based  on  da 
Asterisk  denotes  teaching  physici 

.  1 999.  It  does  not  reflect  any  ctianges  processed  after  ttiat  date 
costs  reported  on  wor1(Sheet  a,  cd  1 .  iirw  23  ot  FY  1996  cost  repc 
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Table 

DEXE 
RING 

1998 
Wag 
2000 

3C.— Hospital  Case  Mix  In- 
3   FOR   Discharges   Occur- 
in    Federal    Fiscal    Year 
Hospital  Average  Hourly 
[  for  Federal  Fiscal  Year 
Wage  Index — Continued 

Table  3C.— Hospital  Case  Mix  In- 
dexes  for   Discharges   Occur- 
ring   IN    Federal    Fiscal    Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 

Table  3C.— Hospital  Case  Mix  In-          \ 
DEXES   FOR   Discharges   Occur-          1 
RING    IN    Federal    Fiscal    Year          | 
1998;  Hospital  Average  Hourly          | 
Wage  for  Federal  Fiscal  Year          ' 
2000  Wage  Index— Continued 

Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

Prov. 

Case 

mix 

Index 

Avg. 
hourly 
wage 

Prov, 

Case 

mix 

index 

hourly 
wage 

190207 

1 .2579 
0.8059 
1.0606 

17.67 
14.61 
18.16 
19.26 
12.11 
16.89 
16.80 
22.18 

210011  

1.3632 
1.6193 
1.3591 
1.3063 
1.8523 
1 .2499 
1.2636 
1.6163 
1 .4875 
1 .4502 
1.6941 
1 .3279 
1.3217 
1.2802 
1.1693 
1.2777 
1 .2555 
1.3110 
1.1730 
1 .2407 
1.3165 
1.3414 
1.2643 
1.4181 
1.1915 
1.3180 
1.2815 
1.3645 
1.0892 
1.2893 
1.1702 
1.4024 
1.3673 
1 .3658 
1.3928 
1 .3587 
1 .5007 
1.1847 
1 .2753 
1.1313 
1 .2879 
1 .4678 
1.1104 

21.24 
23.43 
18.85 
16.69 
22.01 
17.17 
21.41 
19.09 
21.32 
21.80 
19.56 
19.57 
11.64 
18.49 
18.86 
21.43 
21.02 
15.59 
18.50 
19.91 
16.12 
20.61 
18.74 
23.26 
20.73 
25.08 
40.60 
22.24 
9.88 
22.39 
17.67 
20.76 
23.51 
20.09 
20.94 
22.57 
21.37 
23.13 

220033  

220035  

220036  

220038  

220041  

220042  

220046  

220049  

220050  

220051  

220052  

220053  

220055  

220055  

220057  

220060  

220062  

220063  

220064  

220065  

220066  

220067  

220068  

220070  

220071  

220073  

220074  

220075  

220076  

220077  

220079  

220080 ..... 

220081  

220082  

220083  

220084  

220086  

220088  

220089  

220090  

220092  

220094  

220095  

220098  

220098  

220100  

1.2602 
1.3063 
1.6289 
1.3130 
1.1893 
1.2662 
1.3199 
1.2823 
1.1667 
1.1784 
1.2993 
1.1637 
1.2850 
1.2703 
1.3594 
1.2295 
0.5638 
1.2671 
1.2833 
1.3711 
1.3459 
1.2869 

20.83 

190208  . 

210012  

22.00 

190218  ^ 

210013  

24.16 

190223  H 

21 001 5  

23.31 

190227  J 

1.0049 
1.5614 

210016  

22.83 

190231 

210017  

25.28 

190235 

210018  

23.90 

190236 

1.4216 
2.4934 
1.6330 
1.1544 
0.9642 
1.3472 
1.1142 
1 .0982 
1.0868 
1.0197 
1.2216 
1.8812 
1.1783 
1.1139 

210019  

17.27 

190237 

210022  

20.83 

190238  J 

210023  

20.48 

190239 

210024  

23.01 

190240 

210025  

21.27 

200001  J 

17.49 
18.77 
16.74 
16.34 
17.62 
20.50 
20.62 
17,01 
16.49 
20.11 
17.66 
19.70 
17.24 
18.48 
20.60 
18.88 
14.92 
18.65 
19.07 
17.28 
18.28 
16.93 
15.90 
17.92 
21.40 
19.13 
18.24 
19.21 
20.29 
19.13 
17,66 
16.54 
18  08 

210026  

21.57 

200002 

210027  

19.76 

200003 

210028  

21.93 

200006 

210029  

26.98 

200007  . 

210030  

20.06 

200008 

210031  

20.91 

200009  J 

210032  

17.90 

200012  J 

210033     

20.10 

200013  . 

210034  

19.43 

200015  . 

210035  

25.74 

200016 

1.0407 

210037     

6.45 

200017 

210038  

1.2165 
1 .9239 
1.3015 
1.3358 
1.7972 
1.2501 
1.8283 
1.0997 
1.3044 
0.9163 
1.2658 
1.1887 
1.2481 
1.7933 
1.6455 
1.2583 
1.2260 
1.1838 

16.72 

200018  , 

1.2072 
1.2519 
1.1541 
1.1958 
0.8402 
1 .4798 
1 .2493 
0.9915 
1.2369 
0.9205 
1.2258 
1.3282 
1.7813 
1 .2763 
1 .2272 
1.1414 
1.2559 
1.1170 
1.1252 
0.8031 
1 .2072 

210039  

24.67 

200019  , 

210040  

26.08 

200020 

210043  

15.22 

200021 

210044  

19.96 

200023 

210045  

20.83 

200024 

210048  

24.48 

200025 

210049  

21.01 

200026 

210051  

17.16 

200027 

210054    

25.77 

200028 

210055  

20.02 

200031 

210056  

20.93 

200032 

210057  

24.66 

200033 

210058  

30.00 

200034 

210059  

22.71 

200037 

210060   

21.81 

200038  ] 

210061  

20.02 
26.32 
22.58 
19.14 
20.01 
22.04 
21.89 
22,06 
23,85 
28.24 
21.73 
21.30 
24.90 
19.13 
20.00 
18.76 
21.59 
19.94 
22.18 
21.19 
14.54 
22  8? 

21.42 

200039  . 

220001  

220002  

220003  

220004  

220006  

220008  

220010  

17.04 

200040 

21.99 

200041 

1.1894 
1.3175 
1.2347 
1.3674 
1.4449 
1.4666 
1.2706 
1.2167 

21.45 

200043 

20.34 

200050 

1.3867 
1.2973 
1.3481 
1 .0947 
1.3117 
1.1691 
1.3445 
1.3512 
1.1561 
1.2448 
0.6351 
1.2167 
1.1442 
1.4573 
1.1595 
1.1073 
1  9074 

20.43 

200051 

0.9896      19  48 

25.39 

200052 

0.9958 
1 .0875 
0.9507 
1 .2430 
1.1419 
1.4438 

15.12 
17.13 
16.51 
19.67 
16,32 
18  7.^ 

220101  

24.15 

200055 

220011  

220104  

26.76 

200062 

220012     

220105   

21.69 

200063 

220015  

220106  

24.34 

200066 

220016  

220107  

20.14 

210001 

220017  

220108  

1.1915 
2.1015 
1.2455 
1.9143 

22.52 

210002 

2.0439      ??fl4 

220019  

220110  

29.15 

210003 

- 

1.6821 
1.3607 
1.2933 
1.1140 
1.8016 
1.3069 
1.8548 
1.1378 

25.37 
23,44 
19.62 
17.77 
21.54 
19.50 
21.81 
26  83 

220020  

220023  ;. 

220024  

220025  

220028*  

220029  

220030  

220031  

220111  

23.07 

210004 

220116    

27.64 

210005 

220118             

30  02 

210006 

220119  

1.2616 
1.0317 
1.2498 

22.78 

210007 

220123  

17.74 

210008 

220126 

20.96 

210009 

220128  

21.92 

210010 

220133  

0.7187 

24.34 

3ta  on  file  as  of  February  22,  1 999.  It  does  not  reflect  any  changes  processed  after  that  date 
an  costs  removed  based  on  costs  reported  on  wor1«heet  a.  col  1 .  line  23  of  FY  1 996  cost  rep 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

220135  

1.2824 

25.08 

220153  .....: 

1.0071 

15.97 

220154  

0.9023 

1.4831 
2.0302 
1.6811 
1.1539 
1.2731 

14.84 

220162  

220163  

27  35 

220171  

23  43 

230001  

19  20 

230002  

21.91 

230003  

1.1409 
1.6874 

19  61 

230004  

22.42 

230005  

1 .2532 
1 .0501 

19  40 

230006  

18.47 

230007  

19.43 

230012  

0.9650 

18.67 

230012  

1 .9036 

23.94 

230013  

1.3748 
1 .0768 
1.6133 

20  12 

230015  

20  43 

230017  

20.40 

230019  

1 .5299 
1.7464 

19  05 

230020  

21.04 

230021  

1.5000 

18.57 

230021  

1.1691 

18.89 

230024  

1.4282 

27.96 

230027  

1.0357 

18.03 

230029  

1.5743 

21.12 

230030  

1.3405 

17.29 

230031  

1 .4291 

17.00 

230032*  

1.7456 

20.08 

230034  

1.2673 

17.23 

230035  

1.0750 

17.56 

230035  

1.6288 

23.05 

230036  

1.2559 

21.76 

230037  

1.1615 

19.07 

230038  

1 .7574 

23.40 

230040  

1.1346 

20;39 

230041  

1.2536 

19.03 

230042  

1.2327 
1.9231 

19  49 

230046  

25.91 

230047  

1.3568 

20.64 

230053  

1.5887 

22.22 

230054  

1.8405 

19.54 

230055  

1.1698 

19.84 

230056  

0.8968 

16.41 

230058  

1.1023 

18.23 

230059  

1.4582 

18.96 

230060  

1.3307 

17.87 

230062  

0.9642 

16.30 

230063  

1.2587 

20.22 

230065  

1.3139 

21.28 

230066  

1.3669 

21.51 

230069  

1.1982 

22.49 

230070  

1.6490 

20.06 

230071  

1.1156 

22.16 

230075  

1.5045 

19.43 

230076  

1.4082 

23.82 

230077  

2.0553 

20.39 

230078  

1.1150 

16.25 

230078  

1.1358 

15.56 

230080  

1.2452 

'18.91 

230081  

1.2102 

18.04 

230082  

1.1207 

17.74 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


230085 

230086 

230087 

230089 

230092 

230093 

230095 

230096 

230097 

230099 

230100 

230101 

230103 

230104 

230105 

230106 

230107 

230108 

230110 

230113 

230115 

230116 

230118 

230119 

230120 

230121 

230122 

230125 

230128 

230130 

230132 

230133 

230134 

230135 

230137 

230142 

230143 

230144 

230145 

230146 

230147 

230149 

230151 

230153 

230154 

230155 

230156 

230157 

230159 

230162 

230165 

230167 

230169 

230171 

230172 

230174 

230175 

230176 

230178 

230180 

230184 


Case 

mix 

index 


1.2359 

0.9482 

1.0847 

1.2859 

1.3590 

1.2299 

1.1731 

1.1072 

1.6199 

1.1231 

1.1427 

1.0672 

1.0527 

1.5554 

1.7966 

1.1826 

0.9423 

1.2079 

1.3163 

0.8490 

1.0580 

0.8654 

1.1403' 

1.3594 

1.1248 

1.2279 

1.3518 

i!4628 
1.6932 
1.3334 
1.2298 

1.2320 

1.2837 

1.2803 

1.1223 

1.1219 

1.2603 

1.4098 

1.1317 

1.4140 

1.0658 

0.8898 

1.0298 

1 .7470 

1.1677 

1 .0227 

0.9532 

1.9359 

1.7502 

1.3613 

1.0817 

1.1873 

1 .3724 

2.3801 

1.2168 

0.9485 

1.1229 

1.2534 


Avg. 
hourly 
wage 


17.54 

16.98 

15.77 

21.39 

18.96 

19.99 

16.78 

22.56 

20.10 

20.25 

13.11 

18.61 

20.76 

23.47 

20.88 

18.35 

14.67 

17.42 

17.65 

11.17 

16.87 

16.36 

21.71 

23.96 

19.64 

19.37 

18.09 

15.35 

23.58 

22.52 

26.17 

17.57 

15.32 

22.74 

18.34 

20.04 

16.45 

21.00 

16.60 

18.63 

20.40 

14.17 

20.89 

17.33 

14.58 

16.99 

23.28 

19.72 

18.61 

17.77 

23.23 

20.32 

22.75 

14.96 

20.22 

20.85 

21.81 

21.86 

16.08 

15.48 

17.29 


Table  3C.— Hospital  Case  Mix  In- 
dexes for  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


230188 

230189 

230190 

230191 

230193 

230195 

230197 

230199 

230201 

230204 

230205 

230207 

230208 

230211 

230212 

230213 

230216 

230217 

230219 

230221* 

230222 

230223 

230227 

230230 

230232 

230235 

230236* 

230239 

230241 

230244 

230253  , 

230254  , 
230257  . 
230259  . 
230264  . 

230269  . 

230270  . 
230273  . 

230275  . 

230276  . 

230277  . 

230278  . 

230279  . 

230280  . 
230283  . 

240001  . 

240002  . 
240004* 

240005  . 

240006  . 

240007  . 

240008  . 

240009  . 

240010  . 

240011  . 

240013  . 

240014  . 

240016  . 

240017  . 

240018  . 

240019  ., 


Case 

mix 

index 


1.1197 
0.9464 
0.8801 
0.9321 
1.3023 
1.3569 
1.4043 
1.0833 
1.2527 
1.3728 
0.9894 
1.2522 
1.3046 
0.9159 
1.0559 
0.9300 
1.5737 
1.2657 
0.8632 

1.3904 
1.2692 
1.4208 
1.5877 

1.0880 
1.3245 
1.1705 
1.1942 
1.4114 
0.9600 
1.2928 
0.9141 
1.1398 
1.6552 
1.3095 
1.2029 
1.5232 
0.5244 
0.5657 
1.2488 

0.6538 
1.0995 
2.2297 
1.5271 
1.7570 
1.5922 
0.8861 
1.1644 
1.0673 
1.1466 
0.9419 
1.9784 
1.1515 
1.2854 
1.0968 
1.3901 
1.1526 
1.2687 
1  1859 


Avg. 
hourly 
wage 


15.56 

15.91 

23.71 

17.12 

20.18 

22.37 

21.62 

18.40 

15.32 

21.89 

13.89 

20.46 

17.15 

17.51 

22.18 

15.32 

19.59 

20.95 

20.70 

21.55 

20.79 

21.50 

21.21 

22.53 

12.64 

15.95 

23.22 

19.23 

18.85 

21.08 

21.95 

21.28 

20.47 

21.15 

15.18 

22.81 

20.08 

23.40 

17.60 

18.55 

22.50 

16.66 

16.04 

14.22 

22.84 
23.02 
16.53 
16.98 
27.11 
16.98 
21.81 
16.69 
22.62 
18.96 
18.97 
21.86 
19.86 
17.23 
19.07 
21.13 


Average  hourly  wage  based  on  data  on  file  as  of  February  22.  1999  It  does  not  reflect  any  changes  processed  after  that  dale 
Astensk  denotes  teaching  physician  costs  removed  based  on  costs  reported  on  worksheet  a,  col  1 ,  line  23  of  FY  1996  cost  report 
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Table 

DEXE$ 

RING 

1998; 

WageI 

2000 


CC 


.—Hospital  Case  Mix  In- 
FOR   Discharges   Occur- 
in    Federal    Fiscal    Year 
Hospital  Average  Hourly 
for  Federal  Fiscal  Year 
/Vage  Index— Continued 


Prov. 


240020  . 

240021  ., 

240022  ., 

240023  .. 
240025  .. 

240027  .. 

240028  .. 

240029  .. 

240030  .. 

240031  .. 

240036  .. 

240037  .. 

240038  .. 

240040  .. 

240041  .. 

240043  .. 

240044  .. 

240045  .. 
24004r 

240048  .. 

240049  .. 

240050  .. 

240051  .. 

240052  .. 

240053  .. 

240056  .. 

240057  .. 

240058  .. 

240059  .. 
240061  .. 

240063  .. 

240064  .. 

240065  .. 

240066  .. 
240069  .. 

240071  .. 

240072  .. 

240073  .. 

240075  .. 

240076  .. 

240077  .. 

240078  .. 

240079  .. 
240080* 
240082.. 

240083  .. 

240084  .. 

240085  .. 

240086  .. 

240087  .. 

240088  .. 

240089  .. 

240090  .. 

240093  .. 

240094  .. 
240096  .. 

240096  .. 

240097  .. 

240098  .. 

240099  .. 
240099  .. 


Case 

mix 

index 


1.1172 
0.9884 
1.1049 
0.9789 
1.0980 
1.0711 
1.1581 
1.1501 
1.2802 
0.9276 
1.5871 
1.0154 
1.5017 
1.2684 
1.1728 
1.2228 
1.1357 
1.1584 
1.5726 


1:2114 
0.9654 
1.3024 
1.4855 
1.2541 
1.8364 
0.9292 
1.0456 
1.7666 
1.4484 
1.3259 
1.1496 
1.2838 
1.1917 
1.1069 
1.0236 
0.9003 
1.2015 
1.0725 
0.9002 
1.5426 
0.9545 
1.6152 
1.1235 
1.2898 
1.3236 
1.0306 
1.0482 
1.1607 
1.4006 
0.9225 
1.1288 
1.2970 
0.9639 
0.9900 
1.2640 
1.1145 
0.9270 
1.0725 
1.6247 


Avg. 

hourly 
wage 


19.57 
17.40 
19.16 
20.39 
17.25 
16.25 
19.38 
17.99 
18.44 
18.07 
20.12 
18.46 
26.35 
19.90 
19.21 
17.31 
18.92 
20.99 
21.86 
23.31 
22.13 
24.50 
18.23 
19.22 
21.29 
22.29 
23.24 
14.91 
21.96 
24.44 
23.54 
20.76 
12.55 
22.05 
19.18 
19.19 
18.00 
15.63 
21.19 
21.07 
14.95 
22.71 
17.82 
23.73 
18.03 
19.29 
19.61 
18.02 
15.33 
17.06 
21.02 
18.42 
18.05 
18.62 
20.57 
18.34 
23.33 
23.62 
20.60 
14.36 
18.12 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


240100 

240101 

240102 

240103 

240103 

240103 

240104 

240105 

240106 

240107  , 

240108 

240109  , 

240110  , 

240111  , 

240112  , 

240114  . 

240115  . 

240116  . 

240117  . 
240119  . 

240121  . 

240122  , 
240123'. 

240124  , 

240125  . 

240127  . 

240128  . 

240129  . 

240130  . 

240132  . 

240133  . 
240135  . 

240137  . 

240138  . 

240139  . 

240141  . 

240142  . 

240142  . 

240143  . 

240144  . 

240145  . 
240145  . 
240146* 
240148  . 
240150  . 

240152  . 

240153  . 

240154  . 

240155  . 
240157  . 

240160  . 

240161  . 
240163  . 
240166  . 

240169  . 

240170  . 

240171  . 

240172  . 

240173  . 
240179  . 
240184  . 


Case 

mix 

index 


1.2887 
1 .2099 
0.9273 
1.2125 
1.2125 
1.2687 
1.1691 

"l"3931 
0.9756 
0.9778 
0.9814 
0.9389 
0.9906 
0.9763 
0.9379 
1.6118 
0.9248 
1.1441 
0.8604 
0.9071 
1.0827 
1 .0205 
0.9613 
0.9698 
1.0079 
1.1138 
0.9949 
0.9322 
1.2724 
1.2207 
0.9181 
1.1748 
0.9322 
0.9615 
1.1553 
1.0125 
0.9881 
0.9663 
1.0451 
0.9125 
1.5277 
0.9085 
1 .0240 
0.8795 
1.0247 
1.0015 
1.0211 
0.9166 
1.0227 
1.0601 
1 .0376 
0.9706 
1.1526 
0.9599 
1.1056 
1.0083 
0.9741 
0.9979 
1.0343 
0.9677 


Avg. 
hourly 
wage 


19.19 
17.75 
15.56 
16.88 
16.88 
16.60 
24.02 
14.79 
25.05 
19.03 
16.46 
13.15 
17.28 
17.04 
15.31 
15.49 
22.16 
15.18 
17.57 
22.50 
21.37 
18.04 
15.60 
19.05 
13.15 
14.77 
16.08 
15.42 
15.65 
24.50 
18.52 
13.60 
19.18 
13.74 
17.02 
21.99 
20.61 
16.75 
14.28 
15.87 
15.00 
15.71 
16.79 
11.48 
12.83 
20.20 
15.61 
17.06 
20.42 
14.69 
16.60 
15.42 
17.87 
16.39 
18.62 
17.65 
16.72 
14.91 
16.74 
16.65 
14.40 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Average 
Astensk 


I  lourty  wage  based  on  data  on  file  as  of  February  22. 1 999  It  does  not  reflect  any  cfianges  processed  after  that  date 
(^notes  teaching  physician  costs  removed  based  on  costs  reported  on  worttsheet  a.  col  1 ,  line  23  of  FY  1996  cost  report. 


Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

240187  

1.2492 

17.51 

240193  

1.0038 
0.8955 

16.30 

240200  

14.73 

240205  

0.9180 
0.8312 
1.2515 

240206  

240210*  

24.03 

240211  

0.9639 
0.8834 

20.55 

250002  

15.58 

250003  

0.9935 

15.66 

250004  

1.5311 

16.96 

250006  

0.9628 

15.70 

250007  

1 .2280 

19.16 

250008  

1.0292 

13.32 

250009  

1.2659 

16.18 

250010  

1.0112 

13.34 

250012  

0.9335 

18.48 

250015  

1.0386 
1.0281 
0.9366 

11  07 

250017  

17.30 

250018  

13.47 

250019  

1.4832 
0.9513 

17  15 

250020  

13.88 

250021  

0.8379 

9.08 

250023  

0.8948 

13.54 

250024  

0.8937 

11.59 

250025  

1.1497 

17.72 

250027  

0.9761 

12.42 

250029  

0.8705 

14.85 

250030  

0.9210 

13.63 

250031  

1.2477 

18.77 

250032  

1.2190 

17.26 

250033  

1.0137 

15.76 

250034  

1.5454 

18.13 

250035  

0.8365 

17.41 

250036  

0.9962 

13.79 

250037  

0.8845 

1032 

250038  ....„ 

0.9382 

13.62 

250039  

0.9970 

16.51 

250040  

1.3147 

15.64 

250042  

1.2629 

16.47 

250043  

0.8997 

13.65 

250045  

1 .2675 

19.48 

250045  

1.6478 

19.71 

250047  

0.9058 

31.60 

250049  

0.8840 

10.76 

250050  

1.2669 

13.92 

250051  

0.9264 

9.60 

250057  

1.1777 

13.76 

250058  

1.1857 

15.42 

250059  

1.0828 

14.23 

250060  

0.7514 

7.99 

250061  

0.8571 

13.97 

250063  

0.831 1 

14.97 

250065  

0.8934 

12.68 

250066  

0.9138 

14.33 

250067  

1.1596 

15.29 

250068  

0.8244 

11.43 

250069  

1.2682 

15.77 

250071  

0.8972 

11.21 

250072  

1 .4321 

16.93 

250077  

0.9343 

11.41 

250078  

1.5470 

15.50 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


250079 

250081 

250082 

250083 

250084 

250085 

250088 

250089 

250093 

250094 

250095 

250096 

250097 

250098 

250099 

250101 

250102 

250104 

250105 

250107 

250109 

250109 

250112 

250117 

250119 

250120 

250122 

250123 

250124 

250125 

250126 

250127 

250128 

250131 

250134 

250136 

250138 

250141 

250145 

250146 

250148 

250149 

250150 

260001 

260002 

260003 

260004 

260004 

260006 

260008 

260009 

260011 

260012 

260013 

260015 

260017  , 

260018  , 

260019  . 

260020  . 

260020  . 

260021  , 


Case 

mix 

index 


0.8546 

1.2791 

1.4189 

0.9426 

1.0988 

0.9829 

0.9803 

1.0904 

1.1718 

1.3373 

0.9932 

1.2105 

1.2848 

0.9421 

1 .2923 

0.8831 

1.5195 

1.4439 

0.9369 

0.8803 

0.8900 

1.7757 

0.9912 

1.0628 

1 .0603 

1.0638 

1.1763 

1.2209 

0.9344 

1 .2793 

0.9351 

0.9230 

1 .0367 

1.0826 

0.9667 

0.9182 

1.2054 

1.2067 

0.8696 

0.9386 

1.2354 

0.9690 

1.2560 

1.6327 

1.4385 

1.1303 

0.9725 

1.4534 

1.5184 

0.9887 

1.2916 

1.5348 

1.0036 

1.1872 

1.1793 

1.1724 

0.8885 

1.1438 

1.8100 

1.0367 

1.4386 


Avg. 
hourly 
wage 


19.06 
28.31 
13.84 
9.20 
19.74 
13.85 
16.69 
13.05 
15.09 
17.85 
16.36 
17.07 
18.41 
14.30 
14.41 
16.31 
20.02 
17.54 
14.60 
13.63 
14.55 
18.47 
14.20 
14.52 
12.74 
14.41 
17.72 
17.41 
12.67 
14.49 
14.71 

13.00 
10.28 
17.98 
18.05 
17.60 
17.12 
11.40 
13.28 
11.98 
12.98 

17.55 
20.59 
14.33 
13.75 
18.46 
18.53 
16.25 
17.94 
18.32 
14.46 
15.54 
21.33 
15.80 
12.23 
23.67 
21.86 
11.27 
17.57 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


260022 

260023 

260024 

260025 

260027 

260029 

260030 

260031 

260032 

260034 

260035 

260036 

260039 

260040 

260042 

260044 

260047 

260048 

260050 

260052 

260053 

260054 

260055 

260057 

260059 

260061 

260062 

260063 

260064 

260066 

260067 

260068 

260070 

260073 

260074 

260077 

260078 

260079 

260080 

260081 

260082 

260085 

260086 

260091 

260094 

260095 

260096 

260097 

260100 

260102 

260103 

260104 

260105 

260108 

260109 

260110 

260113 

260115 

260116  . 

260119  . 

260120  . 


Case 

mix 

index 


1.2556 

1.4179 

0.9716 

1.3037 

1.6145 

1.1888 

1.1362 

1.5358 

1.7220 

1.0233 

1.0045 

1.0042 

1.0672 

1.6796 

1.2519 

1.0069 

1.6390 

1.2487 

1.0545 

1.3663 

1.1247 

1.3540 

0.9667 

1.0072 

1.2431 

1.1196 

1.1845 

1.0723 

1.3319 

1.0139 

0.8926 

1.6802 

1.0377 

1.0843 

1.2962 

1.7288 

1.1814 

1.0620 

0.9887 

1.6619 

1.1478 

1.5799 

0.9285 

1.6909 

1.1873 

1.3659 

1.5613 

1.1415 

1.0128 

0.9990 

1.3189 

1.7127 

1.8623 

1.8507 

0.9915 

1.6688 

1.2254 

1.2279 

1.1034 

1.2149 

1.1954 


Avg. 
hourty 
wage 


19.35 

15.82 

13.47 

14.94 

21.01 

17.47 

11.24 

18.30 

20.92 

17.22 

12.59 

18.31 

14.20 

15.08 

17.44 

17.12 

17.28 

21.43 

18.74 

17.86 

12.01 

17.37 

17.76 

15.33 

15.79 

15.01 

20.26 

16.85 

16.50 

14.42 

12.16 

19.83 

21.69 

13.01 

15.42 

18.26 

15.48 

14.83 

12.56 

18.96 

15.79 

19.51 

14.87 

19.61 

15.87 

19.77 

21.72 

15.79 

15.73 

16.37 

17.35 

19.02 

20.80 

20.92 

13.44 

15.72 

14.79 

17.90 

14.57 

16.20 

17.13 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


260122 

260123 

260127 

260129 

260131 

260134 

260137 

260138 

260141 

260142 

260143 

260147 

260148 

260158 

260159 

260160 

260162 

260163 

260164 

260166 

260172 

260173 

260175 

260176* 

260177 

260178 

260179 

260180 

260183 

260186 

260188 

260189  , 

260190  . 

260191  . 
260193  . 
260195  . 

260197  . 

260198  . 
260200  . 

260205  . 

260206  . 

270002  . 

270003  . 

270004  . 

270006  . 

270007  . 
270009  . 

270011  . 

270012  . 

270013  . 

270014  . 

270016  . 

270017  . 
270019  . 
270021  . 
270023  . 

270026  . 

270027  . 

270028  . 

270029  .. 
270032  .. 


Case 

mix 

index 


1.0917 
1.0482 
1.0625 

1.2658 

1.1709 

1.7105 

1.9075 

1.9978 

1.1255 

0.9900 

0.9530 

0.9021 

1.0544 

1.0116 

1.1476 

1.5659 

1.2449 

0.9182 

1.2191 

0.9615 

1.0061 

1.1279 

1.7243 

1.3381 

1.4663 

1.6090 

1.6591 

1.6570 

1.5847 

1.2749 

0.9425 

1.1964 

1.2874 

1.2224 

1.2469 

1.0913 

1.2980 

1.2109 

1.1102 

2.6705 

1.2837 

1.2133 

1.6933 

0.8808 

1.0011 

1.0272 

1.0451 

1.6015 

1.8492 
0.9184 
1.2649 
1.0264 
1.1688 
1.2657 
0.9058 
1.0591 
1.1731 
0.9220 
1.1300 


Avg. 
hourty 
wage 


14.54 

14.00 

15.95 

14.64 

19.75 

16.58 

15.^ 

21.41 

17.96 

16.03 

11.94 

13.66 

10.34 

12.40 

18.22 

16.19 

20.71 

14.81 

14.31 

19.53 

12.49 

11.98 

16.29 

19.59 

20.75 

21.20 

20.76 

18.54 

17.65 

18.06 

18.58 

10.75 

18.16 

19.34 

20.51 

15.95 

16.37 

17.64 

18.88 


17.19 
22.13 
29.28 
16.19 
13.17 
17.75 
19.82 
23.08 
20.40 
18.48 
19.77 
19.58 
12.78 
16.65 
20.40 
16.07 
9.78 
17.21 
17.89 
17.03 


Average  hourly  wage  based  on  data  on  file  as  of  Febnjary  22,  1999.  ft  does  not  reflect  any  changes  processed  after  that  date 
Asterisk  denotes  teaching  physician  costs  removed  based  on  costs  reported  on  worksheet  a,  co)  1 ,  line  23  of  FY  1 996  cost  report. 
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Table  JC— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998  Hospital  Average  Hourly 
WAGf;  FOR  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


270033  . 

270035  . 

270036  . 

270039  . 

270040  . 

270041  . 
270044  . 
270046  . 

270048  . 

270049  . 

270050  . 

270051  . 

270052  . 

270057  . 

270058  . 

270059  . 

270060  . 
270063  . 

270073  . 

270074  . 

270075  . 

270079  . 

270080  . 

270081  . 

270082  . 

270083  . 

270084  . 
280001  . 
280003  . 
280005  . 

280009  . 

280010  . 

280011  . 

280012  . 

280013  . 

280014  . 

280015  .. 
280017  . 

280020  . 

280021  . 

280022  . 

280023  . 

280024  . 

280025  . 

280025  . 

280026  . 

280028  . 

280029  . 
280030* 

280031  . 

280032  . 

280033  . 

280034  . 

280035  . 

280037  . 

280038  . 

280039  . 

280040  . 

280041  . 

280042  . 

280043  . 


Case 

mix 

index 


0.8642 
1.0008 
0.9192 
1.0442 
1.1242 
1.0456 
1.1398 

1.0107 
1.7664 
0.9917 
1.3153 
1 .0056 
1 .2986 
0.9229 
0.7512 
0.9524 
0.9338 
1.0809 
0.8747 
0.8274 
0.9338 
1.1410 
0.9579 
1.1020 
1.0098 
0.9151 
1.0632 
2.1214 
1.3518 
1.7680 
0.8073 
0.8552 

1.7249 
0.9006 
1 .0730 
1 .0693 
1.8118 
1.1765 
0.9681 
1 .3951 
0.9612 
0.9725 
0.9215 
1.0478 
1.0763 
1.2096 
1.7665 
0.9937 
1.3465 
1.0807 

0.9131 
1.0308 
1.0606 
1.0637 
1.7299 
0.9617 
1.0305 
0.9752 


Avg. 
hourly 
wage 


16.46 
17.65 
14.08 
15.35 
19.19 
16.78 
13.46 
17.10 
15.84 
21.17 
18.04 
20.23 
14.80 
20.01 
14.07 
15.60 
14.02 
14.23 
15.53 


17.80 
11.35 
15.52 
16.13 
20.82 
16.66 
17.89 
22.00 
18.75 
18.70 
16.54 
13.96 
16.41 
22.18 
15.24 
14.64 
14.19 
19.40 
16.69 
15.71 
21.30 
13.91 
14.27 
13.56 
16.06 
15.89 
19.46 
33.26 
13.22 
19.18 
14.93 
15.28 
15.33 
16.17 
16.47 
15.19 
18.97 
13.39 
15.30 
15.79 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

280045  

1.0415 

14.23 

280046  

1.0475 

13.72 

280046  

0.9996 

17.09 

280047  

1.1206 

18.37 

280048  

1.1137 

14.07 

280049  

1.0856 

15.63 

280050  

0.8924 

15.34 

280052  

1 .0652 

13.65 

280054  

1 .2488 

17.58 

280055  

0.9146 

12.99 

280056  

0.9322 

14.02 

280057  

0.9635 

15.76 

280058  

1.2363 

17.88 

280060  

1.6236 

28.61 

280061  

1.4119 

17.95 

280062  

1.1814 

13.67 

280064  

1.0153 

15.51 

280065  

1.2669 

18.53 

280066  

1.0217 

11.64 

280068  

0.9304 

10.13 

280070  ; 

0.9912 

13.74 

280073  

0.9848 

14.79 

280074  

0.9716 

15.22 

280075  

1.1052 

13.79 

280076  

1.0343 

13.92 

280077  

1.3025 

19.01 

280077  

1.3234 

23.89 

280079  

1.0819 

9.91 

280080  

1.0579 

14.35 

280081  

1 .7240 

20.92 

280082  

1 .0785 

13.13 

280083  

1.0611 

17.55 

280084  

0.9595 

11.69 

280085  

0.8186 

21.58 

280088  

21.64 

280089  

0.8837 

17.16 

280090  

0.8017 

14.72 

280091  

1 .0928 

15.15 

280092  ; 

0.9075 

14.20 

280092  

1 .2667 

17.95 

280094  

0.9966 

15.89 

280097  

1.0876 

14.30 

280098  

0.8804 

10.17 

280101  

1.0046 

17.42 

280102  

1294 

280104  

0.9207 
1.2360 
1.0160 
1.1351 
1.0618 
0.9496 
0.9845 
1.2660 
0.9779 
1.0965 
0.9029 

13.38 

280105  

18.78 

280106  

15.54 

280107  

13.46 

280108  

17.22 

280109  

11  06 

280110  

12  30 

280111  

23.10 

280115  

16.43 

280117  

16.82 

280118  

16.92 

280119  

0.9435 

280123  

20.77 

280125  

1.2266 

1.6951 

290001  

22.42 

290002  

0.9418 

16.63 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Average  hourty  wage  based  on  data  on  file  as  of  February  22.  1 999.  It  does  not  reflect  any  changes  processed  after  that  date 

k  jenotes  teaching  physioan  costs  removed  based  on  costs  reported  on  worksheet  a.  col.  1 ,  line  23  of  P^  1996  cost  report. 


Astensk 


Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

290003  .....'. 

1.6685 

23.40 

290005  

1.3281 

17.80 

290006  

1.2282 

19.88 

290007  

1.6911 

29.69 

290008  

1.2553 

20.25 

290009  

1.6213 

22.74 

290010  

1.1253 
1.0959 
1.3501 

14.48 

290011  

16.44 

290012  

21.17 

290014  

1.0289 
0.9745 
1.1219 
1.3294 

18.38 

290015  

1783 

290016  

12.81 

290019  „ 

20.93 

290020  

0.9828 

26.15 

290021  

1.6752 

21.13 

290022  

1.5923 

24.08 

290027  

0.8876 

16.43 

290029  

0.9227 
1.4102 

290032  

22.79 

290036  

0.5760 

18.61 

290038  

0.9313 

23.14 

290039  

1.3278 

25.80 

290041  

1.2669 
1.4837 

300001  

21.40 

300003  

2.0054 

23.25 

300005  

1.3435 

19.99 

300006  

1.1762 

18.93 

300007  

1.0889 

19.34 

300008  

1.2468 

16.46 

300009  

1 .0545 

20.01 

300010  

1.2618 

19.38 

300011  

1 .3250 

21.24 

300011  

19.27 

300013  

1.1145 

18.97 

300014  

1.2417 
1.1214 

19.80 

300015  

19.92 

300016  

1.2108 

18.50 

300017  

1.3267 
1.3658 
1.2426 
1.3820 

22.34 

300018  

20  89 

300019  

20  61 

300020  

21.65 

300021  

1.0741 

17.35 

300022  

1.1274 

17.19 

300023  

1.3989 

20.39 

300028  

1.2859 

18.05 

300029  

1.3196 

20.90 

300033  

1.0986 

19.85 

300034  

2.1601 

23.52 

310001  

1.7852 
1.8508 
1 .2974 
1.2946 
1.2111 
1.3295 
1.3229 
1.2488 
1.2569 
1.6481 
1.3697 
1.6478 
2.0223 

26  81 

310002  

26.61 

310003  

26.83 

310005  

23.05 

310006  

21.50 

310008  

24.95 

310009  

23.19 

310010  

21  11 

310011  

23.22 

310012  

26.32 

310013  

22.11 

310014  

28.70 

310015  

27.58 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

310016  

1.2886 

1.3522 

1.0775 

1.6742 

1.3766 

1 .5395 

1.3224 

1.3248 

1.1869 

1.2370 

1.3153 

1.2506 

1.9412 

2.7731 

1.3215 

1.2861 

1.1416 

1.3994 

2.0125 

2.0125 

1.5187 

1.5187 

1.2510 

1.2033 

1.3451 

1.2924 

1.1890 

1.3276 

1.4835 

1.3317 

1.2890 

1.2304 

1.2126 

1.3939 

1.3013 

1.3465 

1.3027 

1.1447 

1.1968 

1.2042 

1.3466 

1 .3576 

1.3003 

1.2634 

1.4213 

1.3710 

1 .6733 

1 .3502 

1.4191 

1.4966 

1.6653 

1.4152 

1.3497 

1.2748 

1.3299 

1.2171 

1.3363 

1.1986 

1.3887 

1.2672 

1.3184 

25  72 

310017  

26  07 

310018  

24  53 

310019  

22  82 

310020  

19.27 

310021  

14  69 

310022  

20  73 

310024  

22  78 

310025 .-. 

22  58 

310026  

23  87 

310027  

21  77 

310028  

23  52 

310029  

23  20 

310031  

25  18 

310032  

23.30 

310034  

21.69 

310036  

19  82 

310037  

27  44 

310038*  

25  33 

310038*  

25.33 

310038*  

17.94 

310038*  

310039  

17.94 
22  03 

310040  

310041  

24.30 
23.78 

310042  

24  27 

310043  

22  09 

310044  

20.43 

310045  

28.21 

310047  

24  52 

310048  

23  33 

310049  

24.76 

310050  

22  59 

310051  

25  27 

310052 

22  58 

310054 

24  38 

310057  

310058  

20.45 
26  10 

310060  

19.11 

310061  

20.80 

310063*  

21  90 

310064  

310067  

310069  

22.05 
22.27 
24.17 

310070  

25  04 

310072  

22  22 

310073  

25.62 

310074  

24  46 

310075  

310076  

310077  

310078  

310081  

26.46 
28.90 
25.06 
23.48 
23.89 

310083  

23.68 

310084  

310086  

310087  

310088  

24.09 
21.44 
20.89 
22.34 

310090  

24.24 

310091  

310092  

21.64 
22.34 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

310093  

1.1947 
1.9874 
1.2351 

21.23 

310096  

26  30 

310105  

24.49 

310108  

1.4307 
1.2698 
1.2535 
1.3035 

23.23 

310110  ..." 

20  05 

310111  

21  72 

310112  

22.52 

310113  

1.2899 
1.2997 
1.2877 
1.2498 
1.2025 

22.95 

310115  

20  07 

310116  

25  24 

310118  

23  69 

310120  

21.69 

310121  

18  74 

320001  

1.5282 

17.85 

320002  

1.3475 

18.74 

320003  

1.0738 

15.35 

320004  

1.2912 

17.12 

320005  

1.3136 

19.87 

320006*  

1.3522 

19.34 

320009 

1.5961 
1.1434 
1.0462 

1768 

320011  

21  09 

320012  

16.00 

320013  

1.1399 
1.0829 

22  59 

320014  

15.97 

320016  

1.183? 
1.1293 
1.5028 

18  78 

320017  

18.15 

320019  

19.26 

320021  

1.8076 

15.29 

320022  

1.2332 

17.66 

320023  

1.0237 

16.42 

320030  

1.1556 

13.86 

320031  

0.9451 

13.99 

320032  

0.9020 

16.45 

320033  

1.1699 

20.31 

320035  

1.0266 

24.07 

320037  

1.1663 

17.08 

320038  

1.2324 

16.29 

320046  

1.4430 

20.43 

320048  

1.4178 

19.17 

320057  

0.9720 
0.8862 
1.0641 
0.9268 
1.1304 
0.8542 
1.2511 

320058  

320059  

320060  

320061  

320062  

320063  

19.83 

320065  

1.2158 

16.10 

320067  

0.8657 

57.24 

320068  

0.8982 

18.60 

320069  

0.9785 

11.31 

320070  „ 

0.9556 
1.0897 

320074  

18.65 

320079  

1.2128 

19.42 

330001  

1.1867 

25.21 

330002  

1.4494 

28.92 

330003  

1.3431 

17.65 

330004  

1.2951 

19.59 

330005  

1.6834 

24.28 

330006  

1.3333 

25.46 

330007 

1.3686 

18.65 

330008  

1.1791 

17.76 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

330009  

1.3308 

30.42 

330010  

1.2833 

14.74 

330011  

1.2963 

17.63 

330012  

1.7216 
2.0344 

29  62 

330013  

19.11 

330014  

1.3868 
0.9933 
1.3623 
1.0286 

27  44 

330016  

17.41 

330019  

32.45 

330020  

14.55 

330023  

1.3016 

24.27 

330024  

1.8309 

33.55 

330025  

1.1142 
1.4665 
1.4110 
1.1574 

1603 

330027  

32  50 

330028  

27.08 

330029  

16.56 

330030  

1.4176 
1.3126 

1506 

330033  

16.75 

330034  

0.5350 

30.78 

330036  

1.2759 
1.2231 
1.1805 

24  32 

330037  

1600 

330038  

16  01 

330039  

12.47 

330041  

1.2877 
1.3072 
1.2664 
1.3750 

30.42 

330043  

27  15 

330044  

18  70 

330045  

27.17 

330046  

1.4572 

31.91 

330047  

1.1976 
1.2590 

1753 

330048 

17.62 

330049  

1.2689 
1.2232 
1.5716 
1.4640 
1.6852 

19.31 

330053  

15.67 

330055  

28.99 

330056  

30  21 

330057  

18.34 

330058  

1.3123 

16.98 

330059  

1.6000 

31.58 

330061  

1.2766 

25.07 

330062  

1.0980 

15.28 

330064  

1.4278 

32.87 

330065  

1.2356 

18.37 

330066  

1.2664 

19.12 

330067  

1.3300 

20.94 

330072  

1.4065 

30.35 

330073  

1.1715 

15.88 

330074  

1.2824 

18.18 

330075  

1.0926 

17.26 

330078  

1.4535 

17.49 

330079 

1.2821 

16.76 

330080  

1.2129 

24.70 

330084  

1.0650 

23.03 

330085  

1.2897 

18.78 

330086  

1.2267 

30.69 

330088  

1.0497 

25.62 

330090  

1.5603 

18.68 

330091  

1.3782 

18.53 

330092  

0.9905 

12.65 

330094  

1.2369 

17.72 

330095  

1.3277 

18.34 

330096  

1.1197 

16.60 

330097  

1.2448 

16.96 

330100  

28.11 

Average  hourly  wage  based  or^  data  on  file  as  of  February  22, 1999  It  does  not  reflect  any  changes  processed  after  that  date 
Astensk  denotes  teaching  physician  costs  rerrraved  based  on  costs  reported  on  ¥»orksf>eet  a,  col  1 .  line  23  t)f  FY  1 996  cost  report 
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Table  3C.— Hospital  Case  Mix  In- 
dexes  for   Discharges   Occur- 
ring   IN    Federal    Fiscal    Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 

- 

Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

Prov. 

Case 

mix 

index 

Avg. 
houily 
wage 

Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

330101 

1.7924 
1.2990 
1.2013 
1.4136 
1.7000 
1.2141 
1.2746 
1.2381 
1.0714 
0.9051 
1.1308 
0.8461 
1.6337 
1.7045 
1.0146 
1.0120 
1.8884 
1.1356 
1.3758 
1 .3080 
1.1999 
1.3624 
1.1989 
1.3313 
1.8200 
1.3693 
0.9879 
1.0686 
1.0943 
1.4603 
1.7146 
1.7635 
1 .3770 
1.2596 
1.4253 
1.2101 
1.2553 
1.3684 
1.0688 
1 .7206 
1.4402 
1 .3082 
0.9538 
0.8481 
1.2145 
1.3234 
2.5161 
1.3694 
1.2686 
1.2751 
1.1706 
1.3142 
1.3060 
1.8125 
1.3303 
1.2593 
1.1217 
1  3920 

29.22 
17.25 
16.48 
28.77 
35.87 
17.58 
28.08 
17.08 
15.20 
18.24 
16.56 
24.23 
20.76 
34.75 
14.77 
21.20 
22.57 
22.70 
28.67 
26.63 
14.70 
32.28 
18.33 
17.26 
19.50 
29.22 
12.52 
15.04 
13.97 
29.48 
17.40 

330203*  

330204  

330205  

330208  

330209  

330211  

1.3894 
1.3574 
1.2183 
1.2533 
1.2122 
1.1003 
1.1260 
1.1307 
1.8224 
1.0787 
1.6427 
1.2963 
1.2742 
1.0460 
1.2634 
1.1993 
1.2803 
1.2988 
1.3375 
1.3883 
1.0207 
1.2609 
1.4708 
2.3386 
1.1656 
1.3899 
1.2178 
1.2090 
2.0171 
1.2839 
1.4700 
1.3066 
1.3232 
0.8513 
1.1964 
1.2370 

19.24 
26.81 
19.46 
25.82 
24.88 
19.10 
21.18 
18.51 
32.20 
21.71 
20.48 
30.00 
17.71 
17.28 
20.89 
25.80 
17.67 
16.25 
28.86 
30.32 
26.61 
19.50 
33.48 
32.95 
19.45 
29.54 
14.80 
17.28 
22.60 
24.74 
17.28 
17.65 
26.51 
27.71 
16.48 
19.20 
17.04 
16.73 
30.47 
23.87 
26.17 
19.64 
23.14 
15.62 
23.56 
14.62 
28.24 
25.89 
17.41 
17.72 
17.75 
17.16 
19.91 
22.47 
25.09 
31.84 
15.38 
29.51 
27.62 
20.74 
36  84 

330327  

330331  

330332  

330333  

330333  

330336  

330338  

330339  

330340  

330350 

330353 

330354  

330357  

330359  

330372  

330381  

330385  

330386  

330387  

330389  

330390  

330393  

330394  

330395  

330396  

330397  

330399  

330400  

340001  

340002  

340002  

340003  

340004  

340005  

340006  

340007  

340008  

340009  

340011  

0.8784 
1.3609 
1.2164 
1.2125 
1.1649 
1.3036 
1.2490 
0.9024 
1.1793 
1.7306 
1.3031 
1.5849 
1.3385 

16.97 
31.04 
27.16 
36.77 
18.57 
30.17 
22.14 
19.67 
26.92 
30.38 
33.55 

330102 

A 

330103 

\ 

330104 

\ 

330106 

' 

330106 

330107 

330212  

330213  

330108 

330111 

330214  

330114 

330218  

330115 

330219  

330116 

330221  

330222  

330223  

330224  

330225  

330226  

330229  

330230  

330230  

330231  

330232  

330233  

330234  

330235  

330236  

330238  

330239  

330241  

330242  

330245  

330245 

330246  

330247*  

330249  

330250  

330252  

330254  

330258  

330259  

330261  

330263  

330264  

330265  

330267  

330268  

330270  

330273  

330275  

330275  

330276  

330277  

330279  

330285  

330286  

330290  

330293  

330304  

330306  

330307  

330308 

330118 

34.68 
29.29 
22.50 
29.24 
26.39 
24.67 

330119 

330121 

1.2176 
1.2997 
1.1314 
1.1741 
0.7617 
1.7689 
1.3621 
1.7194 
1.5580 
1.3507 
1.1230 
1.3749 
1.2641 
0.8760 
1.4552 
1.8350 
1.6766 
1.1378 
1.5051 
1.1264 
1.0454 
1.1632 
1.1038 

330122 

330125 

330126 

330127 

330128 

30.82 
29.79 
27.99 
18.54 
36.12 
28.11 
31.00 
35.55 

330132 

330133 

330135 

330136 

330140 

330140 

330144 

330148 

330151 

18.47 
18.79 
19.97 
21.97 
17.89 
14.09 
15.57 
17.17 
18.38 
20.50 
14.92 
16.66 
17.43 
19.86 
19.01 
16.40 
19.22 
15.16 
11.80 
16.75 
19.67 
16.72 
15.75 
16.64 
16.82 
17.30 
20.05 
12.39 
19.73 
20.47 
18.10 
16.97 

330152 

330153 

330154 

330157 

20.82 
17.87 
30.17 
27.72 
20.46 
19.48 
14.18 
30.07 
25.15 
25.43 
14.54 
12.69 
14.94 
32.47 
31.33 
27.49 
26.89 
18.72 
17.66 
18.85 
29.82 
35.57 
24.74 
26.62 
17.00 

9."^  fi.T 

330159 

330160 

330162 

330163 

330164 

1.1706 
1.2649 
1.4768 
1.3026 
1.0017 
1.1964 
1.3296 
1.3404 
0.9562 
2.0235 
1.2927 
1.3100 
1.5329 
1.1583 
1.1061 
1.2903 
1.8644 
1.3310 
1.7051 
1.1270 
1 .2324 
1.3441 
1.3062 

330166 

1.1008 
1.1768 
1.2426 
1.5356 
1.2423 
1.1688 
1.2562 
1.1436 
0.9955 
1.2435 
1.2560 
1.1245 
1.3399 
1.1416 
1.2473 
1.2113 
2.0492 
0.9575 
1.2347 
1.3541 
1.0956 
1.1309 
1  0053 

330167 

340012  

330169 

340013 

330171 

340014   

330177 

340015  

330,179 

340016  

330180 

340017  

330181 

340018  

330182 

340019  

330184 

340020  

340021  

340022  

340023  

340024  

340025  

340027  

340030  

340031 

340031  

340032  

340035  

340036  

340037  

an. 

330185 

330188 

330189 

330191 

330193 

330194 

330194 

330196 

330197 

330198 

330199 

1.3788      ?7fifi 

330201 

1.6461 
1  3273 

30.33 
:^1  94 

330202 

ta  on  file  as  of  February  22 
an  costs  removed  based  or 

* 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


■ 

Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

340038  

1.1024 

17.01 

340039  

1.2595 

20.01 

340040  

1.7834 

20.07 

340041  

1.2546 

18.97 

340042  

1.1890 

16.63 

340044  

1.1035 

16.37 

340045  

1.0223 

12.42 

340047*  

1.8843 

19.30 

340048  

0.6134 

13.11 

340049  

0.7590 

16.50 

340051  

1 .2900 

18.60 

340051  

1.8432 

20.66 

340052  

0.9876 

21.37 

340053  

1.6323 

19.49 

340054  

1.1763 

14.47 

340055  

1.2604 

18.18 

340060  

1 .0860 

17.83 

340061  

1.7099 

20.76 

340063  

1 .0057 

17.19 

340064  

1.1560 

17.26 

340065  

1 .3378 

18.32 

340067  

1.0061 

18.61 

340068 ; 

1.2336 

16.70 

340069  

1.8138 

20.05 

340070  

1.2544 

18.38 

340071  

1.1438 

16.37 

340072  

1.1338 

15.60 

340073  

1.3879 

20.69 

340075  

1.2367 
0.9831 
1.1281 
1.1702 

1821 

340080  

16  85 

340084  

21  78 

340085  

16.24 

340087  

1.1121 

16.70 

340088  

1.2513 

19.83 

340089  

0.9805 

13.86 

340090  

1.1718 

17.47 

340093  

1.0391 

15.16 

340094  

1.3870 

18.39 

340096  

1.1754 

17.98 

340097  

1.1310 

18.42 

340098  

1.5829 

20.17 

340099 

1.1295 

15.09 

340101  

1.0709 
0.8681 

15  36 

340104  

15.87 

340105  

1.3491 

18.91 

340106  

1.1393 
1.2314 

18  08 

340107 

16.95 

340109  

1.3469 

17.96 

340111  

1.1160 
0.9984 

14.49 

340112  

14.52 

340113  

1.8531 

21.03 

340114  

1.6133 
1.5465 
1.8578 
1.2151 

20.82 

340115  

18  67 

340116  

19  23 

340119  

16.85 

340120  

1.1381 

14.38 

340121  

1.0491 

15.97 

340123  

1.1262 

16.22 

340124  

1.1113 

14.05 

340125  

1.4577 

19.63 

340126  

1.3187 

17.72 

Table  SC— Hospital  Case  Mix  In- 
dexes for  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


340127 

340130 

340131 

340132 

340133* 

340137 

340138 

340141 

340142 

340143 

340144 

340  V  5 

340146 

340147 

340148 

340151 

340155 

340156 

340158 

340159 

340160 

340162 

340164  , 

340166  . 

340168  . 

340171  , 

340173  . 

350001  . 

350002  . 

350003  . 

350004  . 

350005  . 

350006  . 

350007  . 

350008  . 

350009  . 

350010  . 

350011  . 

350012  . 

350013  . 

350014  . 

350015  . 

350016  . 

350017  . 

350018  . 

350019  . 
350021  . 

350023  . 

350024  . 

350025  . 
350027  . 

350029  . 

350030  . 

350033  . 

350034  . 

350035  . 

350038  . 

350039  . 

350041  . 

350042  . 

350043  . 


Case 

mix 

index 


1.3001 
1.3606 
1.5381 
1.2828 
1.0724 
1.2697 
1.0673 
1.7101 
1.1894 
1.4503 
1.2523 
1.3242 
1.0434 
1.2397 
1.3626 
1.2105 
1.3964 
0.7272 
1.0734 
1.1779 
1.1654 

1.3649 
1.3051 
0.4822 
1.1342 
1.2028 
0.9646 
1.8458 
1.2077 
1.9288 
1.0897 
1.3848 
0.9036 
0.9721 
1.1842 
1.1308 
1 .9255 
1.0794 
1.0590 
1 .0303 
1.7237 

1.3344 
1.0338 
1.7223 
0.9859 
0.9505 
1.0054 
0.9807 
1.0099 
0.8409 
1.0670 
0.9292 
0.9296 
0.8734 
1 .0785 
1.0406 
0.9448 
1.0516 
1.6090 


Avg. 
hourly 
wage 


17.28 
19.40 
18.94 
16.94 
14.35 

19^28 
22.23 
16.09 
20.95 
15.98 
19.20 
13.01 
19.11 
19.61 
16.57 
20.42 

17.26 

16.80 

15.53 

16.64 

19.68 

19.22 

14.75 

20.05 

20.21 

15.10 

17.28 

17.43 

17.90 

16.03 

16.62 

13.28 

21.70 

18.28 

15.28 

18.49 

12.73 

16.68 

15.79 

15.87 

11.63 

17.78 

13.64 

19.40 

12.69 

13.34 

14.37 

16.24 

17.12 

12.80 

17.35 

14.90 

18.32 

10.16 

18.74 

17.31 

14.68 

16.75 

17.16 


Table  3C.— Hospital  Case  Mix  In- 
dexes for  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


350044 

350047 

350049 

350050 

350051 

350053 

350055 

350056 

350058 

350060 

350061 

350063 

350064 

350068 

350069 

360001 

360002 

360003 

360006 

360007 

360008 

360009 

360010 

360011 

360012 

360013 

360014 

360016 

360017 

360018' 

360019 

360020 

360024 

360025 

360026 

360027 

360028 

360029 

360030 

360031 

360032 

360034 

360035 

360036 

360037* 

360038 

360039 

360040 

360041 

360042 

360044 

360045 

360046 

360047 

360048* 

360049 

360050 

360051 

360052* 

360054 

360055 


Case 

mix 

index 


0.9036 

1.1408 

1.2037 

0.9242 

0.9872 

1.0058 

0.9910 

0.9210 

0.9553 

0.8626 

1.0444 

0.8913 

0.8650 

2.5336 

1.1398 

1.3040 

1.1823 

1.7502 

1.9071 

1.0921 

1.2559 

1.5436 

1.2815 

1.2938 

1.3003 

1.1471 

1.1215 

1.6714 

1.9258 

1.6881 

1.2251 

1.4563 

1.3152 

1.3536 

1.3138 

1.4730 

1.4907 

1.1938 

1.3469 

1.1971 

1.1591 

1.3273 

1.6456 

1.3111 

2.1426 

1.6235 

1.2937 

1.2913 

1.2871 

1.1662 

1.1478 

1.4244 

1.1481 

1.1315 

1.8813 

1.2245 

1.2304 

1.6220 

1.6960 

1.2429 

1.3166 


Avg. 
hourly 
wage 


10.53 
17.93 
14.53 
10.57 
17.53 
13.94 
12.37 
14.67 
14.35 
9.60 
14.59 


17.61 

17.40 

22.03 

22.09 

17.10 

18.28 

17.53 

18.09 

18.95 

19.22 

20.81 

19.88 

18.71 

22.50 

21.13 

20.17 

22.96 

18.54 

19.19 

17.04 

20.43 

17.27 

18.22 

15.35 

19.90 

17.93 

15  56 

18.97 

19.14 

22.52 

19.09 

17.52 

18.12 

18.42 

16.12 

16.79 

21.18 

19.32 

15.34 

21.29 

18.81 

12.89 

20.71 

19.75 

16.19 

23.27 


Average  hourly  wage  based  on  data  on  file  as  of  February  22, 1 999.  It  does  not  reflect  any  changes  processed  after  that  date 
Asterisk  denotes  teaching  physician  costs  removed  based  on  costs  reported  on  worteheet  a.  col  1 ,  line  23  of  FY  1996  cost  report. 
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3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
199fe;  Hospital  Average  Hourly 
Wace  for  Federal  Fiscal  Year 
2001 )  Wage  Index— Continued 


360056 

360057 

360058 

360059 

360062 

360063 

360064 

360065 

360066 

360067 

360068 

360069 

360070 

360071 

360072 

360074- 

360075 

360076 

360077 

360078 

360079* 

360080 

360081 

360082 

360083 

360084 

360085 

360086 

360087 

360088 

360089 

360090 

360091 

360092 

360093 

360094 

360096 

360096 

360098 

360099 

360100 

360101  . 

360102  . 

360103  . 

360104  . 
360106 
360107 
360108  . 
360109 
360112  . 
360113 

360114  . 

360115  . 

360116  . 
360118  . 
360121  . 
360123  . 
360125  . 
360126 
360126 
360127  . 


Prov. 


Case     I    Avg. 
mix         hourly 
index        wage 


1.3960 

1.0590 

1.1936 

1.6088 

1.4087 

1.1347 

1.6113 

1.2531 

1.6390 

1.1463 

1.7916 

1.1347 

1.7820 

1.4177 

1.2731 

1.2996 

1.3460 

1.3579 

1.6157 

1.2427 

1.8438 

1.1427 

1.3387 

1.2779 

1.6077 
1.8767 
1.4308 
1.4296 
1.3224 
1.1349 
1.2682 
1.3213 
1.1373 
1.1774 
1.3412 
1.2596 
1.0736 
1.4620 
0.9911 
1.2362 
1.3303 
1.2046 

1.1889 
1.1909 
1.2449 
1.0519 
1.1015 
1.9154 
1.3257 
1 .0880 
1.3591 
1.1091 
1.3515 
1.2071 
1.2382 
1.1479 
1.2125 
1.8377 
1.1473 


18.36 

13.81 

17.92 

20.39 

20.31 

22.79 

20.64 

19.45 

20.03 

14.57 

21.92 

17.88 

17.55 

23.80 

17.97 

18.32 

19.25 

19.59 

20.82 

20.79 

22.00 

16.66 

19.64 

22.86 

18.46 

20.09 

20.73 

17.04 

20.04 

22.31 

20.56 

20.40 

21.03 

15.91 

18.57 

18.31 

18.71 

17.16 

18.34 

16.43 

17.66 

22.31 

16.41 

22.66 

16.18 
14.54 
16.51 
19.52 
22.68 
22.27 
17.13 
18.19 
18.08 
18.60 
21.42 
19.13 
18.17 
20.46 

16.92 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


360128 
360129 
360130 
360131 

360132  , 

360133  . 

360134  . 

360136  . 

360137  . 

360140  . 

360141  . 

360142  . 

360143  . 

360144  . 

360145  . 

360147  . 

360148  . 

360149  . 

360150  . 

360150  . 

360151  . 

360152  . 

360153  . 

360154  . 

360155  . 

360156  . 
360159  . 
360161' 

360162  . 

360163  . 

360164  . 

360165  ., 

360166  ., 
360170  .. 
360172  .. 
360172  .. 

360174  .. 

360175  .. 

360176  .. 

360177  .. 

360178  .. 

360179  .. 

360180  .. 

360184  .. 

360185  .. 

360186  .. 

360187  .. 

360188  .. 

360188  .. 

360189  .. 

360192  .. 

360193  .. 

360194  .. 

360195  .. 
360197  .. 
360200  .. 

360203  .. 

360204  .. 

360210  .. 

360211  .. 

360212  .. 


Case 

mix 

JrKJex 


1.1568 

0.9446 

1.0122 

1.3308 

1.4132 

1.6508 

1.7520 

1.0180 

1.7424 

0.9460 

1.6432 

1.0527 

1.3343 

1.2946 

1.6897 

1.2436 

1.1482 

1.2611 

1.3025 

1.3486 

1.3908 

1.5270 

1.1281 

1.0435 

1.3677 

1.2714 

1.1769 

1.3552 

1.0718 

1.8472 

1.1740 

1.4424 
1.3450 
1.0594 
1 .2393 
1.1888 
1.1416 
1.3276 
1.3155 
1.4147 
2.1660 
0.5560 
1 .2279 
1.0613 
1.4008 
0.9300 
1.3145 
1.0999 
1.3351 

1.1660 
1.1446 
1.1572 
0.9136 
1.1642 
1.2012 
1.1861 
1 .2583 
1 .3502 


Avg. 
hourly 
wage 


15.58 

15.42 

15.34 

18.29 

18.27 

19.03 

20.24 

17.85 

20.26 

19.13 

22.85 

17.32 

20.44 

21.92 

19.39 

16.59 

18.89 

18.79 

20.63 

14.24 

17.49 

22.00 

14.89 

13.78 

20.90 

17.92 

20.71 

19.43 

18.32 

20.38 

16.16 

19.48 

16.98 

17.18 

18.47 

11.46 

19.09 

20.41 

15.55 

19.41 

17.40 

18.82 

22.09 

19.35 

18.67 

20.86 

18.02 

17.53 

19.84 

17.37 

21.00 

17.67 

17.69 

19.02 

19.42 

17.76 

15.61 

19.35 

20.28 

19.58 

20.23 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


360213 
360218 
360230 
360231 
360234 
360236 
360239 
360241 
360243 
360244 
360245 
360247 
360248  , 

370001  , 

370002  , 

370004  . 

370005  . 

370006  . 

370007  . 

370008  . 

370011  . 

370012  . 

370013  . 

370014  . 

370015  . 
370016 
370017  . 

370019  . 

370020  . 

370021  . 

370022  . 

370023  . 

370025  . 

370026  . 

370028  . 

370029  . 

370030  . 

370032  . 

370033  . 

370034  . 

370034  . 

370035  . 

370037  ., 

370038  ., 

370039  .. 

370040  .. 

370041  .. 

370042  .. 

370043  .. 

370045  .. 

370046  .. 

370047  .. 

370048  .. 
370051  .. 
370054  .. 

370056  .. 

370057  .. 

370059  .. 

370060  .. 

370063  .. 

370064  .. 


Average 
Asterisk  denotes 


nourty  wage  based  on  data  on  file  as  of  February  22.  1999  It  does  not  reflect  any  changes  processed  after  that  date 
■^  teaching  physioan  costs  removed  based  on  costs  reported  on  worksheet  a.  col.  l ,  line  23  of  FY  1 996  cost  report. 


Case 

mix 

index 


1.2562 
1.3312 
1.5295 
1.1521 
1.3657 
1.2693 
1.2655 
0.4070 
0.6871 

6.7435 
0.4015 

17396 

1.2252 

1.1874 

0.9385 

1.1866 

1.1476 

1.3755 

1.0368 

0.8370 

1.8507 

1.1884 

1.1919 

1.3306 

1.1140 

1.3158 

1.2742 

0.8613 

1.3170 

1.2564 

1.3094 

1.4938 

1.8978 

1.1615 

1.1993 

1.5960 

1.0434 

1.2300 

1.1035 

1.7244 

1.7347 

0.9601 

1.1556 

1.0121 

0.9415 

0.8490 

0.9307 

1.0379 

0.9834 

1.4255 

1.2037 

0.9449 

1.3630 

1.5715 

1.0250 

1.1266 

1.0540 

1.1044 

0.9378 


Avg. 
hourly 
wage 


18.33 
18.41 
21.44 
13.56 
22.06 
19.57 
19.86 
22.08 
13.58 
10.55 
15.06 
18.11 
21.65 
21.23 
14.08 
16.77 
17.38 
12.54 
17.00 
17.30 
14.64 
10.80 
18.04 
19.63 
17.91 
16.64 
12.98 
16.88 
13.48 
11.26 
17.90 
16.82 
16.40 
16.90 
19.71 
13.89 
15.47 
16.70 
12.39 
14.51 
13.64 
18.96 
17.75 
12.81 
16.27 
14.34 
17.41 
14.61 
16.08 
12.44 
18.15 
15.67 
17.44 
12.18 
16.56 
18.88 
14.66 
16.46 
15.12 
17.06 
9.78 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Case 

Avg. 

Prov. 

mix 

hourly 

Index 

wage 

370065  

0.9995 

16.56 

370071  

1.0274 
0.8645 

14  95 

370072  

26.05 

370076  

1.2553 

12.86 

370077  _ 

17  62 

370078  

1.6857 
0.9312 

17  24 

370079  

13.60 

370080  

0.9515 

14.34 

370082  

0.8548 

13.57 

370083  

0.9662 

11.49 

370084  

1.0191 

21.75 

370085  

0.8886 

11.88 

370086  

1.1148 

13.56 

370089  

1.2157 

14.50 

370091  

1.6647 

17.58 

370092  

0.9950 

14.68 

370093  

1 .7953 

18.57 

370094  

1.4453 

18.38 

370095  

0.9872 

14.13 

370097  

1.3458 

15.72 

370099  

1.1231 

16.17 

370100  

0.9784 

17.10 

370103  

0.9071 
1.9589 

15  90 

370105  

21.06 

370106  

1.5282 

0.9670 

1.0284 

.  1.2334 

18  62 

370108  

12  24 

370112  

15  25 

370113  

16.20 

370114  

1.6444 
1.0409 

15  98 

370121  

19.55 

370122  

1.0451 

12.15 

370123  

1.4513 

16.36 

370125  

0.9024 

13.55 

370126  

0.9646 
0.9766 
1.0621 
1.0490 

18  24 

370131  

16  24 

370133  

10  47 

370138  

16.02 

370139  

1.0965 
1.0464 
1.3716 

13  30 

370140  

15  23 

370141  

6.09 

370146  

1.0935 

12.56 

370148  

1.4521 
1.3479 

370149  

16.72 

370153  

1.1151 
1.0475 
1.0197 
1.2547 

15  32 

370154  

16  29 

370158  

15  09 

370159  

15.49 

370163  

0.9790 

14.56 

370165  

1.2623 

13.22 

370166  

1.0457 

17.82 

370169  

1.0462 

11.80 

370170  

1.0246 
1.0343 
0.8992 
1 .0625 
0.7213 
1.2190 

370171  

370172  

370173  

370174  

370176  

16.03 

370177  

0.9910 
0.9838 

11  88 

370178  

11.64 

370179  

0.9498 

19.27 

370180  

0.9870 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


370183 

370186 

370190 

370192 

370196 

370197 

370198 

370199 

370200 

380001 

380002 

380003 

380004 

380005 

380006 

380007 

380008 

380009 

380010 

380011 

380013 

380014 

380017 

380018 

380019 

380020 

380021 

380022 

380023 

380025 

380026 

380027 

380029 

380031 

380033 

380035 

380036 

380037 

380038 

380039 

380040 

380042 

380047 

380048 

380050 

380051 

380052 

380055 

380056 

380060 

380061 

380062 

380063 

380064 

380065 

380066 

380068 

380069 

380070 

380071 

380072 


Case 

mix 

index 


1.0383 
0.9785 
1.4695 
1.4803 
0.8822 

1.4366 

1.0307 

1.1673 

1.3046 

1.2175 

1.1750 

1.7385 

1.1745 

1.2246 

1.6509 

1.0680 

1.7977 

1.0413 

1.1006 

1.1883 

1.6527 

1.9295 

1.8300 

1.2442 

1.4525 

1.2077 

1.1107 

1.1378 

1.2975 

1.1414 

1.2810 

1.1411 

0.9370 

1.7968 

1.3525 

1.0858 

1 .2271 

1.2457 

1.2601 

1.2922 

1.0121 

1.6765 

1.0418 

1.4266 

1.6342 

1.2506 

l"b976 
1.4584 
1.5207 
1.2197 

1.3207 
1.3101 
1.3211 

1.0679 
1.3454 
1.2327 
0.9961 


Avg. 
hourly 
wage 


7.62 
13.35 
13.70 
16.74 

21.57 


22.03 

19.48 

24.74 

23.16 

23.24 

20.54 

24.16 

21.19 

25.28 

19.75 

21.14 

20.10 

23.48 

23.68 

22.08 

20.77 

21.35 

20.64 

21.61 

19.24 

24.67 

19.27 

20.16 

18.57 

22.83 

22.62 

21.65 

19.33 

21.23 

25.58 

22.12 

21.64 

19.81 

21.95 

18.38 

18.25 

21.24 

17.77 

21.25 

17.16 

23.48 

22.63 

18.52 

19.36 

19.87 

22.17 

20.42 

22.76 

19.58 

24.71 

20.47 

16.32 


Table  3C.— Hospital  Case  Mix  In- 
dexes for  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


380075 

380078 

380081 

380082 

380083 

380084 

380087 

380088 

380089 

380090 

380091 

390001 

390002 

390003 

390004 

390005 

390006* 

390009* 

390010 

390011 

390012 

390013 

390015 

390016 

390017 

390018 

390019 

390022 

390024 

390026 

390027 

390028* 

390030  . 

390031  . 

390032  . 

390035  . 

390036  . 

390039  . 

390040  . 

390041  . 

390042  . 

390043  . 

390044  . 

390045  . 

390046  . 
390047* 

390048  . 

390049  . 

390049  . 

390050  . 

390050  . 

390051  . 

390052  . 

390054  . 

390055  . 

390056  . 

390057  . 

390058  . 

390060  . 

390061  . 

390062  . 


Case 

mix 

index 


1.4249 
1.1368 
1.0229 
1.2627 
1.1660 
1.2367 
1.2347 
1.0722 
-1.2780 
1.2983 
1.2616 
1.5197 
1.3158 
1.2403 
1.3978 
1.0949 
1.8485 
1.7387 
1.2504 
1.2787 
1.2197 
1.2401 
1.1331 
1.2482 
1.1848 
1.2431 
1.0762 
1.3535 
1.1793 
1.2757 
1.7878 
1.8892 
1.2187 
1.2151 
1.2603 
1.2652 
1.5396 
1.1414 
0.9484 
1.2691 
1.5798 
1.1762 
1.6420 
1.7171 
1.6108 
1.7435 
1.1520 
1.6125 
1.7948 
2.1150 
1.2393 
2.1342 
1.1532 
1.2344 
1.8882 
1.1202 
1.3145 
1.2840 
1.2088 
1.4935 
1.2449 


Avg. 
hourly 
wage 


22.17 

19.10 

20.59 

22.58 

21.81 

23.64 

16.75 

19.52 

23.74 

27.09 

22.83 

16.39 

18.08 

17.24 

18.82 

15.36 

18.13 

20.16 

17.42 

18.07 

20.00 

19.33 

12.94 

17.95 

16.22 

18.98 

16.40 

22.86 

25.03 

22.18 

27.37 

18.48 

18.40 

18.69 

18.15 

18.51 

18.78 

16.54 

15.12 

19.58 

21.10 

16.36 

19.50 

18.75 

20.42 

23.61 

18.38 

21.02 

24.39 

21.43 

20.86 

26.05 

17.10 

17.50 

25.85 

17.17 

19.74 

19.25 

13.63 

16.95 

16.45 


Average  hourly  wage  based  on  data  on  tile  as  of  February  22. 1999.  II  does  not  reflect  any  changes  processed  after  that  date 
Astensk  denotes  leaching  physicjan  costs  removed  based  on  costs  reported  on  worteheet  a.  cot.  1 ,  line  23  of  FY  1996  cost  report. 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
199^;  Hospital  Average  Hourly 
WAci  FOR  Federal  Fiscal  Year 
200(  Wage  Index— Continued 


390063 

390065 

390066 

390067 

390068 

390069 

390070 

390071 

390072 

390073 

390074 

390075 

390076 

390078 

390079 

390080 

390081 

390083 

390084 

390086 

390088 

390090 

390091 

390093 

390095 

390096 

390097 

390100 

390101 

390102 

390103 

390104 

390106 

390107 

390108 

390109 

390110 

390111 

390112 

390113 

390114 

390115 

390116 

390117 

390118 

390119* 

390121 

390122 

390123 

390125 

390126 

390127 

390128 

390130 

390131 

390132 

390136 

390137 

390138 

390139 

390142* 


Averag  i 
Astenst 


Prov. 


Case 

mix 

index 


.8347 
.2323 
.2608 
.8041 
.3029 
.2663 
.4168 
.1082 
.0501 
.6668 
.2477 
.3927 
.2793 
.1506 
.7570 
.2902 
.2995 
.2055 
.2684 
.1376 
.3701 
.8017 
.1279 
.1549 
.2035 
4931 
.2755 
.6536 
.2027 
.3963 
0916 
.0666 
1160 
3258 
4022 
2016 
.5961 
.9406 
.2965 
2515 
2347 
3973 
2899 
1722 
2135 
3898 
3957 
0603 
2758 
2067 
2899 
2286 
2202 
1343 
3302 
2935 
1431 
5156 
3212 
5084 
6088 


Avg. 
houriy 
wage 


19.51 
20.00 
18.70 
20.18 
17.55 
19.76 
20.07 
16.23 
15.56 
20.64 
16.60 
17.27 
21.43 
18.23 
17.76 
18.82 
23.99 

16.35 
17.25 
22.85 
20.68 
18.36 
16.61 
13.05 
19.25 
21.52 
19.89 
17.10 
19.51 
17.71 
16.17 
16.28 
19.18 
21.43 
14.66 
19.51 
26.03 
14.04 
17.53 
23.03 
24.42 
20.60 
16.90 
16.90 
18.48 
18.64 
17.46 
20.44 
15.94 
20.94 
21.88 
19.99 
17.33 
16.83 
21.10 
17.61 
16.54 
18.86 
22.94 
27.22 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

390145  

1.3880 
1.2154 
1.2654 
1.1815 
1.2305 
1.1114 
1.2214 
1.2689 
1.4094 
1.3940 

20.34 

390146  

390147  

17.70 
21.11 

390150  

19.66 

390151  

20.51 

390152  

19  15 

390153  

23  14 

390154  : 

15.85 

390156  

20.88 

390157  

19.83 

390158  

21.69 

390160  

1.2380 
1.1893 
1.5191 
1.2262 
2.1709 
1.1125 
1.1125 

20  67 

390161  

12.37 

390162  

390163  

390164*  

390166  

21.01 
15.64 
21.74 
19.96 

390166  

19.96 

390167  

22  91 

390168  

1.2596 
1.3383 
1.8481 
1.2222 
1.6754 
1.1817 
1.3114 
1.3111 
1.4554 
1.0732 
1.1620 
1.1309 
1.2171 
1.1411 
1.1707 
1.1740 
1.1938 
1.1395 
1 .8245 
1.5792 
1.2825 
1.3365 
1.2667 
1.2670 
0.9701 
1.2646 
1 .3562 
1 .2728 
1.4000 
1.4000 
1.0811 
1.2184 
1.1284 
1.2563 
1.2232 
1.3072 
1.1652 
1.3140 
1.7334 
0.8802 
1.1951 
1.6039 

18  99 

390169  

18  99 

390170  

22  99 

390173  

17  82 

390174*  

23.61 

390176  

17.36 

390178  

17.47 

390179  

21.16 

390180  

25.02 

390181  

17  09 

390183  

18.28 

390184  

20.75 

390185  

17.65 

390189  

18.67 

390191  

16.20 

390192  

16  32 

390193  

16.50 

390194  

20.15 

390195  

390196  

23.69 

390197  

18.99 

390197  

11.12 

390198*  

15.51 

390199  

16.66 

390200  

390201  

390203  

390204  

390206  

390206  

390209  

390211  

13.59 
20.50 
22.06 
20.85 
16.78 
16.78 
16.96 
17.88 

390213  

17  17 

390215  

20  84 

390217  

19.29 

390219  

390220  

390222  

390223  

22.71 
18.52 
20.91 
22  13 

390224  

1591 

390225  

390226  

18.17 
22.46 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


hourty  wage  based  on  data  on  tile  as  ol  Febnjary  22. 1999  It  does  not  reflect  any  changes  processed  after  that  date, 
denotes  leaching  physician  costs  removed  based  on  costs  reported  on  worttsheet  a.  col.  1 .  line  23  ol  FY  1996  cost  report. 


Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

390228  

1.2976 

19.81 

390231  

1.5675 

22.40 

390231  

1.1916 
1.3507 

9.56 

390233  

18.20 

390235  

1.4144 

23.54 

390236  

1.2254 

17.03 

390237  

1.5705 
1.2725 

19.89 

390238  

1.27 

390238  

1.1545 

10.04 

390242  

18.10 

390244 

0.9245 

14.41 

390245  

1.3199 

20.15 

390246  

1.1920 

17.75 

390247  

1.0511 

20.67 

390249  

0.9293 

10.73 

390256  

1.8901 

23.84 

390258  

1.4575 

21.36 

390258  

1.3348 

22.53 

390260  

1.0990 

21.19 

390262  

1 .9276 
1.4224 

18  62 

390263  

23.62 

390265  

1.2935 

19.51 

390266  

1.2118 

16.24 

390267  

1.2589 

20.79 

390268  

1.3375 

21.02 

390270  

1.3851 

17.83 

390272  

0.4768 
0.4015 

390277  

27.10 

390278  

0.6660 

18.99 

390283  

1.2887 
1.3639 
1.2182 

390284  

400001  

9.86 

400002  

1.6803 

9.31 

400003  

1 .3589 

10.13 

400004  

1.1421 

8.48 

400005  

1.1211 

7.85 

400006  

1.1593 

8.22 

400007  

1 .2021 

7.86 

400009  

1 .0530 

8.37 

400010  

0.8902 

11.66 

400011  

1.0733 
1.3428 

7.44 

400012  

7.81 

400013  

1.2616 
1.3935 

8.21 

400014 

9.54 

400015  

1.3307 

10.33 

400016  

1.3663 
1.1570 
1.2817 
1 .6576 
1.4432 

12.07 

400017  

8.57 

400018  

9.45 

400019  

10.13 

400021  

11.68 

400024  

0.9500 

7.56 

400026 

0.9640 

7.12 

400027  

1.1026 

8.49 

400028  

1 .2500 

8.40 

400031  

1.2515 

9.78 

400032  

1.2212 

9.42 

400048  

1.0249 

9.47 

400061 

1.7094 

16.08 

400079  

1.2218 
1.4156 

400087  

9.83 

400094  

0.9947 

5.15 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


400098 

400102 

400103 

400104 

400105 

400106 

400109 

400110 

400112 

400113 

400114 

400115 

400118 

400120 

400121 

400122 

400123 

400124 

400125 

410004 

410005 

410006 

410007 

410008 

410009 

410010 

410011 

410012 

410013 

420002 

420004 

420005 

420006 

420007 

420009 

420010 

420011 

420014 

420015 

420016 

420018 

420019 

420020 

420023 

420026 

420027 

420030 

420031 

420033 

420036 

420037 

420038 

420039 

420042 

420043 

420048 

420049 

420051 

420053 

420054 

420055 


Case 

mix 

index 


1.3998 

1.1591 

1 .3870 

1 .2767 

1.2171 

1.2574 

1.4773 

1.1292 

1.0540 

1.1575 

1.0784 

1.0386 

1 .2392 

1.2554 

0.9964 

1.0235 

1.2031 

2.8358 

1.0022 

1 .2575 

1.3735 

1.3057 

1.6365 

1.2136 

1.2941 

1.1611 

1.2705 

1.9068 

1 .2981 

1.5015 

1.8164 

1.1323 

1.1199 

1.5710 

1.1697 

1.1774 

1.2438 

1.0197 

1.3348 

0.9571 

1.8110 

1.2145 

1.1846 

1.4298 

1.8901 

1.3308 

1.2081 

0.8622 

1.1653 

1.2907 

1.1948 

1.3155 

1.0701 

1.1867 
1.2366 
1.2046 
1.6466 
1.1427 
1 .2398 
1.0585 


Avg. 
hourly 
wage 


8.17 
7.73 

10.59 
9.68 

10.06 
8.51 

10.18 

10.52 
9.97 
9.48 
6.41 
9.13 
8.70 
9.74 
7.11 
8.48 
9.00 

11.16 

22.06 

21.26 

21.68 

20.98 

22.62 

24.08 

27.14 

24.37 

21.33 

25.01 

20.20 

19.41 

15.99 

18.24 

17.43 

17.25 

17.91 

14.99 

16.72 

17.18 

18.15 

19.73 

15.55 

20.16 

20.97 

21.90 

18.08 

17.82 

13.07 

21.09 

19.80 

21.96 

16.15 

16.96 

14.66 

18.36 

29.62 

19.23 

18.25 

16.48 

16.55 

16.18 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


420056 

420057 

420059 

420061 

420062 

420064 

420065 

420066 

420067 

420068 

420069 

420070 

420071 

420072 

420073 

420074 

420075 

420078* 

420079 

420080 

420082 

420083 

420085 

420086 

420087 

420088 

420089 

420091 

420093 

420094 

430004  . 

430005  . 

430007  . 

430008  . 

430010  . 

430011  . 

430012  . 

430013  . 

430014  . 

430015  . 

430016  . 
430018  . 

430022  . 

430023  . 

430024  . 

430026  . 

430027  . 

430028  . 

430029  . 
430031  . 

430033  . 

430034  . 

430036  . 

430037  . 

430038  . 

430040  . 

430041  . 

430043  . 

430044  . 

430047  . 

430048  ., 


Case 

mix 

index 


1.1158 

1.1156 

0.9738 

1.1761 

1.1904 

1.1038 

1.3912 

0.9834 

1.2163 

1.3854 

1.0602 

1.2331 

1.3510 

0.9129 

1.2802 

1.0257 

0.9395 

1.8578 

1.5179 

1.3722 

1.5853 

1.3596 

1.4116 

1.4340 

1.5959 

1.0878 

1.2941 

1.2732 

1.0353 

0.9973 
1.3588 
1.0895 
1.0971 
1.1605 
1.2930 
1.3230 
1.2073 
1.3653 
1.2134 
1.8711 
0.8815 
0.8616 
0.8729 
0.9364 

1.7681 

1.0724 
0.9602 
0.9138 
0.9935 
0.9461 
0.9551 
0.9633 
1.0095 
1.0511 
0.9140 
1.1323 
0.9084 
1.0274 
1^378 


Avg. 
hourly 
wage 


14.85 

14.50 

19.13 

17.78 

18.92 

16.15 

19.06 

15.52 

18.30 

17.21 

16.40 

17.45 

18.29 

12.34 

19.20 

13.80 

16.29 

20.68 

18.77 

24.83 

18.88 

20.41 

18.33 

19.31 

17.43 

17.09 

21.66 

18.57 

16.77 

32.68 

17.85 

15.92 

14.06 

16.54 

16.11 

16.42 

17.56 

17.24 

18.56 

16.41 

18.97 

15.15 

12.95 

11.64 

13.99 

10.85 

18.32 

16.78 

15.10 

12.46 

14.64 

12.85 

13.78 

15.95 

11.94 

13.37 

12.62 

13.43 

16.45 

17.06 

17.26 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


430049 

430051 

430054 

430056 

430057 

430060 

430062 

430064 

430065 

430066 

430073 

430076 

430076 

430077 

430079 

430081 

430082 

430083 

430084 

430085 

430087 

430089 

430090 

430091 

430092 

430093 

440001 

440002 

440003 

440006 

440007 

440008 

440009 

440010 

440011 

440012 

440014 

440015 

440016 

440017 

440018 

440019 

440020 

440022 

440023 

440024 

440025 

440026 

440029 

440030 

440031 

440031 

440032 

440033 

440034 

440035 

440039 

440040 

440041 

440046  . 

440047  . 


Case 

mix 

index 


0.8812 
0.9318 
0.9648 
0.8301 
0.8972 
1.0902 

1.0191 

a9635 
1.0646 
0.9475 
1.3562 
1.6605 
1.0029 
0.8954 
0.8549 
0.9273 
0.8155 
0.7910 


0.8333 
1.3320 
1.4528 
2.2007 
0.9966 
1.1722 
1.6649 
1.2128 
1.4058 
1.0032 
0.9784 
1.1552 
0.9307 
1.3832 
1.7143 
1.0046 
1.7923 
1.0334 
1.7422 
1.2965 
1.7372 
1.1314 

1.1030 
1.2947 
1.1538 
0.8073 
1.2585 
1.2098 
1.0300 
1.5024 
1.0048 
1.1602 
1.5621 
1.2301 
1.8871 
0.9687 
1.0284 
1.2336 
0.9254 


Avg. 
hourly 
wage 


14.44 
17.03 
13.50 
10.74 
15.15 
8.64 
10.89 
12.74 
12.77 
13.44 
14.98 
12.25 
15.61 
17.72 
12.98 


10.45 
17.01 


15.01 
24.36 
17.47 
20.39 
7.77 
14.04 
15.46 
13.59 
17.16 
18.79 
14.61 
21.09 
14.94 
20.93 
18.21 
28.22 
14.70 
19.02 
14.14 
18.10 
15.28 
22.92 
18.52 
15.57 
14.30 
19.61 
13.60 
14.04 
17.93 
18.16 
16.52 
17.50 
13.63 
16.83 
17.00 


Average  hourty  wage  based  on  data  on  file  as  ot  February  22.  1 999.  rt  does  not  reflect  any  changes  processed  after  that  date. 
Asterisk  denotes  teaching  physictan  costs  removed  based  on  costs  reported  on  worksheet  a,  col  1 .  bne  23  o(  FY  1 996  cost  report. 


24781 


Federal  Register / Vol.  64,  No.  88 /Friday,  May  7,  1999 /Proposed  Rules 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
199P;  Hospital  Average  Hourly 
WA(iE  FOR  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


440048 

440049 

440050 

440051 

440052 

440053 

440054 

440056 

440057 

440058 

440059 

440060 

440061 

440063 

440064 

440065 

440067 

440068 

440070 

440071 

440073 

440078 

440081 

440082 

440083 

440084 

440091 

440100 

440102 

440103 

440104 

440105 

440109 

440110 

440111' 

440114 

440115 

440115 

440120 

440125 

440130 

440131 

440132 

440133 

440135 

440137 

440141 

440142 

440143 

440144 

440145 

440147 

440148 

440149 

440150 

440151 

440152 

440153 

440157 

440159 

440161 


Avera^ 
Astenak 


Prov. 


Case 

mix 
index 


1.8710 

1.6635 

1.3867 

0.9145 

1.0633 

1.3201 

1.1349 

1.1422 

1.0340 

1.2124 

1.4182 

1.1653 

1.1496 

1.6724 

1.0863 

1.2816 

1.2422 

1.2251 

1.0077 

1.3615 

1.2785 

1.0266 

1.0950 

2.0471 

0.9670 

1.2064 

1.6371 

1.0065 

1.1313 

1.1144 

1.7388 

1.7270 

1.0889 

1.1002 

1.4426 

1.0554 

1.0675 

1.4538 

1.6404 

1.5584 

1.1384 

1.1174 

1.1314 

1.5479 

1.2196 

1.0844 

0.9706 

1.0003 

1.0461 

1.2139 

0.9559 

1.7001 

1.1231 

1.0945 

1.3319 

1.1148 

2.0165 

1.1547 

1.0819 

1.1218 

1.8684 


Avg. 
hourly 
wage 


18.14 
15.23 
16.76 
14.91 
16.27 
17.69 
12.31 
14.25 
12.72 
18.86 
17.53 
15.86 
16.48 
18.29 
17.38 
18.69 
28.28 
17.45 
15.04 
16.17 
18.56 
13.09 
17.97 
19.61 
59.16 
13.37 
19.72 
13.95 
13.96 
19.21 
22.39 
16.03 
14.25 
15.92 
21.12 
13.61 
12.97 
16.64 
18.30 
16.11 
16.67 
14.68 
15.91 
21.70 
35.34 
14.70 
12.48 
13.01 
17.33 
16.67 
13.66 
22.01 
17.64 
13.89 
13.04 
15.43 
17.84 
16.10 
9.02 
17.62 
20.39 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

440162  

14.41 

440166  

1.6849 
1 .0561 
1.6008 
1.0302 
1.0716 
1.3816 
1.2237 
0.9662 
0.9596 

18.14 

440168  

17  15 

440173  

18  47 

440174  

17.01 

440175  

17.29 

440176  

18.75 

440180  

17.01 

440181  

11.85 

440182  

18.91 

440183  _ 

1.5917 

19.43 

440184  „ 

1.2536 

18.06 

440185  

1.1857 
1.0479 
1.1048 
1.4799 
1.0810 
1.2265 
1.2532 
1.3616 

18  73 

440186  

18.28 

440187  

14.46 

440189  

16  19 

440192  

19.97 

440193  

1840 

440194  

19.21 

440197  

23.08 

440200  

1.0421 

15.85 

440203  

0.9727 

16.61 

440206  

0.9468 

13.75 

440209  

14.75 

440210  

0.8584 

12.33 

440211  

0.7073 
1.3679 
2.6309 
1.3295 
1.5334 

440212  .". 

440213  

440214  

450002*  : 

19.92 

450004  

1.1433 

15.28 

450005  

1.1877 

15.66 

450007  

1.2689 

15.75 

450008  

1.2584 

15.75 

450010  

1.4340 
1.5214 
1.1172 

16.08 

450011  

17.66 

450014  

18.22 

450015*  

1.6355 
1.6644 

1644 

450016  

17.31 

450018  

1.4434 

19.81 

450020 

0.9601 

16.97 

450021  

1.8595 

22.03 

450024  

1.4525 

16.10 

450024  

1.6146 

15.16 

450025  

1.7316 

16.44 

450028  

1.5003 

18.28 

450029  

1.6807 

17.69 

450031  

1.4829 

20.90 

450032  

1.3571 

15.24 

450033  

1.7144 

20.86 

450034  ; 

1.5651 

18.91 

450035  

1.4731 

16.91 

450037  

1.5577 

18.65 

450039*  

1.4262 

18.83 

450040  

1.5483 

17.52 

450042  

1.7715 

17.01 

450044  

1.6187 

17.61 

450046*  

1.3251 
1.1488 

16.99 

450047  

12.50 

450050  

0.9407 

13.00 

450051  

1.5714 

20.08 

Table  3C.— Hospital  Case  Mix  In- 
dexes for  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


hourly  wage  based  on  data  on  file  as  of  February  22,  1 999  It  does  not  reflect  any  changes  processed  after  that  dale 
denotes  teaching  physx^n  costs  reiTwved  based  on  costs  reported  on  vvorksheet  a,  col.  1 .  hne  23  of  FY  1996  cost  report. 


Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

450052  

1.0002 

13.53 

450053  

1.1028 
1.6343 

17.31 

450054*  

21.98 

450055  

1.1125 
1.6257 

14.81 

450056  

19.22 

450058  

1.6338 

16.98 

450059  

1.3021 
0.9097 

14.21 

450063  

13.81 

450064  

1.4200 

15.43 

450065  -. 

1.0265 

19.61 

450068  

1.9331 

22.90 

450072  

1.1764 

17.34 

450073  

1.1207 

16.62 

450076  

1.7329 
0.8770 

450078  

13.49 

450079  

1.5311 

19.49 

450080  

1.1778 

16.19 

450081  

'  1.0574 

16.17 

450082  

0.9688 

13.30 

450083  

1.8071 

20.18 

450085  

1.0524 

14.22 

450087  

1.4467 

21.44 

450090  

1.1231 

13.91 

450092  

1.2254 

15.68 

450094  

1.3268 

19.20 

450096  

1.4156 

16.63 

450097  

1.3392 

18.27 

450098  

1.0981 

15.48 

450099  

1.1515 

22.88 

450101  

1.4797 

15.29 

450102  

1.7275 
1.1833 
1.5329 
1.0388 
0.9217 

17.15 

450104  

1596 

450107  

20.74 

450108  

13.53 

450109  

12  77 

450110  

21.44 

450111  



1.2306 
1.2588 
1.3241 

19.27 

450112  

12.04 

450113  

15.15 

450118  

1.6610 
1.4076 

15.83 

450119  

18.32 

450121  

1.5363 

17.37 

450123  

1.1893 
1.6632 

19.19 

450124  

20.61 

450126  

1.3278 

17.45 

450128  

1.1963 
1.5006 
1.2640 

15  62 

450130  

17.86 

450131  

17.62 

450132  

1.6184 
1.6016 

14.38 

450133 

19.64 

450137  

1.5728 

23.96 

450140  

0.9222 

18.07 

450143 

1.0314 

13.28 

450144  

1.0945 
0.8669 
0.9518 

16.30 

450145  

14.84 

450146  

13.75 

450147  

1.3039 
1.2199 

14.90 

450148  

1651 

450149  ■. 

1.4914 

24.00 

450150  

0.9050 
1.1034 

12.56 

450151  

14.84 
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Table  3C. — Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index — Continued 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Table  3C.— Hospital  Case  Mix  In- 
dexes for  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


450152 
450153 
450154 
450155 
450157 
450160 
450162 
450163 
450164 
450165 
450166 
450169 
450170 
450176 
450177 
450178 
450181 
450184 
450185 
450187 
450188 
450191 
450192 
450193 
450194 
450196 
450200 
450201 
450203 
450209 
450210 
450211 
450213 
450214 
450217 
450219 
450221 
450222 
450224 
450229 
450231 
450234 
450235 
450236 
450237 
450239 
450241 
450243 
450246 
450249 
450250 
450253 
450258 
450259 
450264 
450269 
450270 
450271 
450272 
450276 
450278 


Case 

mix 

index 


1 .2307 
1.5443 
1.1796 
1.0303 
1.0679 
0.9623 
1.2163 
1.0057 
1.1844 
1.0389 
0.9373 

0.9628 
1.2927 
1.2044 
1.0248 
1.0084 
1.4589 
1.0264 
1.1969 
0.9950 
1.0176 
1.1764 
2.0194 
1.3017 
1.4365 
1.4455 
1.0178 
1.1592 
1.5655 
1.0520 
1.3626 
1 .7288 
1.3280 
0.9354 
1.0891 
1.1920 
1.4941 
1.3678 
1 .5725 
1.6282 
1.0450 
1.0681 
1.1453 
1.5262 
1 .0080 
0.9562 
0.9422 
1.0110 
1.0667 
0.9906 
1.1234 
1.0358 

0.8807 
0.9963 
1.0793 
1.2394 
1.2614 
1.0966 
0.8254 


Avg. 
hourly 
wage 


17.33 
24.00 
11.36 
23.77 
14.62 

8.75 
22.12 
16.98 
19.21 
15.16 
10.28 
15.88 
13.96 
16.30 
15.38 
16.76 
14.02 
19.47 
13.06 
17.14 
13.78 
18.80 
21.53 
22.73 
19.15 
16.49 
17.38 
17.05 
18.66 
18.66 
14.23 
16.69 
17.44 
17.25 
11.69 
15.42 
16.99 
18.38 
22.83 
16.39 
13.25 
13.26 
13.42 
15.68 
17.40 
13.64 
13.66 
12.31 
18.31 
11.63 
14.91 
15.35 
13.23 
17.85 
13.89 
14.16 

9.86 
15.39 
17.91 
12.71 
13.79 


Prov. 


450280 
450283 
450286 
450288 
450289 
450293 
450296 
450299 
450303 
450306 
450307 
450309 
450315 
450320 
450321 
450322 
450324 
450327 
450330 
450334 
450337 
450340 
450341 
450346 
450347 
450348 
450352 
450353 
450355 
450358 
450362 
450369 
450370 
450371 
450372 
450373 
450374 
450378 
450379 
450381 
450388 
450389 
450393 
450395 
450400 
450411 
450417 
450418 
450419 
450422 
450423 
450424 
450429 
450431 
450438 
450446 
450447 
450451 
450457 
450460 
450462 


Case 

mix 

index 


1.5815 
1.0413 

l"i566 
1.4681 
0.9461 
1.3456 
1.5412 
0.9624 
1.0914 
0.7995 
1 .0981 
0.9788 
1.2431 
0.9220 
0.5973 
1.5343 
0.9680 
1.1267 
0.9752 
0.9932 
1.4589 
1.0144 
1.5017 
1.2197 
1.1296 
1.1887 
1.1374 
1.0444 
2.0739 
1.0903 
1.0535 
1.2082 
1.2448 
1.2359 
1.1042 
0.8698 
1.1823 
1 .5578 
0.9504 
1 .7801 
1 .2887 
1.2516 
1.0414 
1.3751 
0.9314 
1.0236 
1.3841 
1.2162 
1.0412 
1 .5371 
1.2463 
1.1179 
1.5626 
1.1330 
0.7612 
1.3910 
1.1844 
1.8463 
1.0034 
1.7354 


Avg. 
hourly 
wage 


19.01 
13.89 
12.12 
15.67 
18.08 
14.43 
20.66 
17.97 
11.59 
13.32 
16.23 
11.91 
20.80 
19.63 
13.09 
12.33 
17.87 
15.98 
18.42 
12.27 
17.42 
15.85 
19.27 
14.22 
17.54 
12.94 
17.50 
15.00 
14.32 
18.73 
14.71 
15.17 
15.44 
11.90 
18.76 
17.60 
12.69 
23.06 
20.28 
13.57 
17.56 
18.15 
15.73 
13.48 
11.53 
13.56 
13.85 
20.58 
14.50 
24.33 
19.44 
17.09 
10.12 
34.88 
14.95 
21.97 
16.35 
18.35 
19.35 
16.62 
19.83 


Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

450464  

0.9328 

10.87 

450465  

1.3057 

15.22 

450467  .„ 

1.0766 
1.3918 

15.02 

450469  

22.10 

450473  

1.0190 

14.19 

450475  

1.0903 

16.25 

450484  

1.4886 

19.59 

450488  

1.3273 

18.73 

450489  

0.9699 

12.93 

450497  

1.1188 

11.89 

450498  

0.9736 

0.87 

450508  

1.3853 

19.37 

450514  

1.0764 
0.9583 
1.5216 
1.4806 

22.28 

450517  

12.86 

450518  

18.98 

450523  

20.26 

450530  

1.1943 

22.91 

450534  

0.9671 

22.77 

450535  

1.2284 

21.26 

450537  

1.3420 

20.83 

450538  

19.69 

450539  

1.2651 

14.25 

450544*  

1.1442 
1.3928 

19.38 

450545  

16.97 

450547  

1.0633 

13.81 

450551  

1.1045 

24.23 

450558  

1.7912 

20.15 

450559  

11.50 

450561  

16.82 

450563  

1.2647 

30.37 

450565  

1.2567 

16.45 

450570  

1.1346 

17.71 

450571  

1.4908 

16.80 

450573  

0.9885 

15.61 

450574  

0.9302 

14.24 

450575  

1.1445 

19.06 

450578  

0.9365 

16.87 

450580  

1.1534 
1.0350 

15.36 

450583  

15.50 

450583  

1.1976 

21.38 

450584  

1.1771 

12.42 

450586  

1.0584 

12.79 

450587  

1.1745 

17.11 

450591  

1.1460 

17.92 

450596  

1.2182 

14.82 

450597  

0.9687 

16.18 

450603  

0.7880 

12.77 

450604  

1.3023 

14.47 

450605  

1.1873 

20.15 

450609  

0.8938 

10.73 

450610  

1.4674 
0.9889 

16.49 

450614  

13.25 

450615  

1 .0755 
1.3306 
1.1230 

14.75 

450617  

19.54 

450620  

12.27 

450623  

1.1390 

21.83 

450626  

1.0109 

18.56 

450628  

1.0152 

16.83 

450630  

1.5199 

19.19 

450631  

1.6593 

17.56 

450632  

0.9391 

11.63 

Average  hourty  wage  based  on  data  on  file  as  of  February  22, 1999.  It  does  not  reflect  any  ctianges  processed  after  that  date 
Asterisk  denotes  teaching  physician  costs  removed  based  on  costs  reported  on  worksheet  a.  cd.  1 .  line  23  of  FY  1 996  cost  report. 
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Table  3C.— Hospital  Case  Mix  In- 
DExifs  FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1991  J;  Hospital  Average  Hourly 
Wace  for  Federal  Fiscal  Year 
20CMI  Wage  Index— Continued 


Prov. 


450633 

450634 

450638 

450639 

450639 

450641 

450643 

450643 

450644 

450644 

450646 

450647 

450648 

450649 

450651 

450652 

450653 

450654 

450656 

450658 

450659 

450661 

450662 

450665 

450666 

450668 

450669 

450670 

450672 

450673 

450674 

450675 

450677 

450678 

450681 

450683 

450684 

450686 

450688 

450690 

450694 

450696 

450697 

450698 

450700 

450702 

450703 

450704 

450705 

450705 

450709 

45071 1 

450712 

450713 

450715 

450716 

450716 

450717 

450718 

450723 

450724 


Case 

mix 

index 


1.5493 

1.5955 

1 .5280 

1.4800 

1.1078 

1.0511 

1.2200 

1.8171 

1.4350 

1.2078 

1.4571 

1.8915 

1.0015 

1.0322 

1.6801 

0.9063 

1.0888 

0.9486 

1.3894 

0.9605 

1.4874 

1.1066 

1 .4702 

0.8639 

1.3180 

1.6257 

1.3474 

1.3446 

1.5857 

1.0157 

1.1515 

1.3677 

1.3317 

1 .4729 

1.3177 

1.2745 

1.2398 

1.5933 

1.3163 

1.3862 

1.1409 

1.3358 

1.3692 

0.9124 

0.9465 

1.5056 

1.1321 

1.2418 

0.8800 

1.7726 

1.1858 

1.6329 

0.5447 

1.4868 

1.4311 

1.2675 

1.3205 

1.2910 

1.1993 

1.4195 

1.2576 


Avg. 
hourly 
wage 


19.26 
20.29 
21.11 
20.14 
14.71 
13.50 
17.43 
18.65 
20.79 
17.67 
19.99 
22.10 
12.59 
15.37 
20.31 
15.24 
19.28 
13.41 
18.56 
15.15 
20.56 
20.22 
18.42 
13.60 
19.35 
18.50 
22.28 
18.20 
21.04 
13.84 
20.62 
23.26 
18.71 
20.75 

19.95 
22.85 
14.85 
20.90 
16.37 
18.03 
17.57 
15.93 
14.40 
15.12 
21.01 
18.80 
21.62 
22.32 
20.82 
17.96 
17.93 
16.89 
23.11 
19.11 
19.99 
16.71 
19.45 
19.07 
20.55 
20.07 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 

Case 

mix 
index 

Avg. 
hourly 
wage 

450725  

19.56 

450727  

1.0735 

17.75 

450728  

0.8255 

12.93 

450730  

1.3987 
1.4711 
0.8297 

20  88 

450733  

20.37 

450735  

8.00 

450742  

1.2724 

20.74 

450743  

1.4594 

14.65 

450746  

0.9226 

18.45 

450747  

1.3312 

17.38 

450749  

1.0333 

12.95 

450750 

1.0162 

14.72 

450751  

1.2148 

22.25 

450754  

0.9405 

14.89 

450757  

0.8760 

13.96 

450761  

0.9449 

11.14 

450763  

1.0029 

17.56 

450766  

2.0829 

18.19 

450769  

0.8529 

13.62 

450770  

0.9940 

15.51 

450771  

1.9141 

17.74 

450774  

1.6697 

16.52 

450775  

1.3635 

19.97 

450776  

1.0096 

10.19 

450777  

0.9775 

19.59 

450779  

1 .2926 

22.97 

450780  

1.7465 

15.28 

450785  

0.9897 

18.55 

450788  

1.5030 

20.78 

450794  

18.40 

450795  

0.9920 

14.17 

450796  

3.3883 
0.7701 

450797  

18.59 

450798  

0.7662 

9.22 

450801  

1.4574 

16.35 

450802  

1.4444 

18.90 

450803  

1.0998 

16.20 

450804  

1 .7558 

20.19 

450807  

0.8919 

13.23 

450808  

1.9103 

45.47 

450809  

1.5476 

12.09 

450810  

0.9739 
2.4111 

450811  

18.38 

450812  

20.74 

450813  

0.9720 
2.5623 
0.6826 
1.1788 
1.2321 
1 .0337 
1.2194 
1.7791 

450815  

450817  

450818  

450819  

450820  

450822  

460001  

20.63 

460003  

1.6039 

20.60 

460005  

1.6610 

17.58 

460006  

1.3361 

19.65 

460007  

1.3066 

20.57 

460008  

1.3692 

23.97 

460009*  

1.8478 

21.14 

460010  

2.0938 
1.4314 
1.2150 

21  25 

460013  

1821 

460014  

16.70 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Averag  i 
Astens ; 


hourly  wage  based  on  data  on  file  as  of  Febaiary  22,  1 999  II  does  not  reflect  any  changes  processed  after  that  date 
denotes  teaching  physician  costs  removed  based  on  costs  reported  on  worksheet  a.  col.  1 ,  line  23  of  FY  1 996  cost  report. 


Prov. 

Case 

mix 

index 

Avg. 
hourty 
wage 

460015  

1.2389 

19.99 

460016  

0.9921 

18.08 

460017  

1.4000 
0.927J 
1.0515 
0.9556 

6.88 

460018  

16.86 

460019  

16.83 

460020  

17.03 

460021  

1.3838 

20.26 

460022  

0.9569 

18.21 

460023  

1.1748 

21.33 

460024  

13.03 

460025  

0.8253 

12.51 

460026  

1.0648 

17.34 

460027  

0.9545 

20.85 

460029  

1.0958 

17.45 

460030  

1.1965 

17.22 

460032  

0.9812 

19.55 

460033  

0.9710 

15.72 

460035  

0.9482 

10.14 

460036  

1.0012 

22.38 

460037  

0.9093 

18.77 

460039  

1..0603 

24.48 

460041  

1.3034 

21.69 

460042  

1.3720 

17.85 

460043  

0.9896 

23.90 

460044  

1.1363 

20.69 

460046  

17.11 

460047  

1.6725 

20.94 

460049  

1.9835 

18.82 

460051  

1.1533 

20.98 

460052  

1.4619 
1.3024 

470001  

19.61 

470003  

1.8178 

22.10 

470004  

1.0690 

18.10 

470005  

1 .2301 

21.51 

470006  

1.2402 

18.39 

470008  

1.2583 

19.41 

470010  

1.0674 
1.1523 
1.2771 
1.2008 
1.2257 
0.9900 

19.47 

470011  

21.20 

470012  

18.52 

470015  

19  26 

470018  

20  77 

470020  

18.99 

470023  

1.3178 

20.34 

470024  

1.1530 

20.41 

490001  

1.1947 

24.76 

490002  

1.0751 

12.74 

490003  

0.6419 

18.00 

490004  

1.2734 

18.67 

490005  

1.5964 

16.91 

490006  

1.2135 

15.23 

490007  

2.0980 

18.43 

490009  

1.9433 

22.95 

490010  

1.0335 
1.4669 
1.1951 
1.2469 
1.5363 
1.5153 
1.3909 
1.3011 
1.1928 

18.58 

490011  

18.20 

490012  

13.78 

490013  

16.93 

490014  

24.56 

490015  

19.36 

490017  

15.07 

490018  _ 

17.67 

490019  

16.93 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— -Continued 


Case 

Avg. 

Prov. 

mix 

hourly 

index 

wage 

490020  

1.2250 

17.67 

490021  

1.3802 

19.45 

490022 

1.5525 

21.01 

490023  

1.2187 

18.87 

490024  

1.6719 

16.89 

490027  

1.1135 

14.46 

490030  

1.1907 

10.50 

490031  

1.0746 

15.82 

490032*  

1.7258 

25.58 

490033  

1.1993 

18.33 

490037  

1.2001 

15.97 

490038  

1.2145 

15.71 

490040  „. 

1.4731 

22.35 

490041  

1.2784 

16.55 

490042  

1.2285 

15.27 

490043  

1.3526 

20.68 

490044  

1.3206 

17.63 

490045  

1.2191 

19.63 

490046  

1.5460 

18.61 

490047  

1.1059 

17.16 

490048  

1.5709 

17.89 

490050  

1.4272 

22.71 

490052  

1 .6374 
1.3173 
1 .0322 

16.94 

490053  

15.69 

490054  

15.55 

490057  

1 .5692 
1.5895 
1.0646 
1 .7720 

19  07 

490059  

20  22 

490060  

19  20 

490063  

27.25 

490066  

1.3206 

17.88 

490067  

1.2570 

17.19 

490069  

1.4162 

13.29 

490071  

1.4080 

19.47 

490074  

13.34 

490075  

1.3803 

19.19 

490077  

1.2281 

19.79 

490079  

1.3125 

16.44 

490079  

1.3236 

23.38 

49C083  

1664 

490084  

1.1288 

16.38 

490085  

1.1577 

16.40 

490088  

1.1207 

20.76 

490089  

1.0686 

15.86 

490090  

1.1204 

16.35 

490091  

1.2337 

19.83 

490092  

1 .221 1 

12.97 

490093  

1.4392 

16.48 

490094  

1.0907 

16.79 

490097  

1.2114 

15.86 

490098  

1.2065 

14.70 

490099  

0.9562 

16.88 

490100  

17  22 

490101  

1.2299 

24.85 

490104  

0.6981 
0.5822 

28.49 

490105  

18.25 

490106  

0.8713 

16.91 

490107  

1.3325 
1.2448 
0.8976 
0.8779 
1.3090 

22  41 

490107  

21.42 

490108  

19.75 

490109  

21.16 

490110  

1584 

Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


490111 

490112 

490112 

490113 

490114 

490115 

490116 

490117 

490119 

490122 

490123 

490124 

490126 

490127 

490129 

490130 

490132 

500001 

500002 

500003 

500005 

500007 

500007 

500008 

50001 1 

500012 

500014 

500015 

500016 

500019 

500019 

500021 

500023 

500024 

500025 

500026 

500027* 

500028 

500029 

500030 

500031 

500033 

500036 

500037 

500039 

500042 

500043 

500044 

500045 

500048 

500049 

500050  , 

500051 

500052 

500053 

500054  . 

500055  , 

500057  . 

500058  . 

500059  . 

500060  . 


Case 

mix 

Index 


1.2008 

1.6550 

0.9491 

1.3260 

1.1579 

1.1607 

1.1694 

1.1533 

1.3405 

1.3606 

1.1354 

1.0889 

1.3233 

1.0414 

1 .0562 

1.3109 

1.0184 

1.4839 

1.4064 

1.3996 

1.7494 

1 .3375 

1.7377 

1.9429 

1.3347 

1.5545 

1.5643 

1.3297 

1.4969 

1.3825 

1.0542 

1.4811 

1.2084 

1.6908 

1.9076 

1.4496 

1.6837 

1.0717 

0.9116 

1.4523 

1.2466 

1.3324 

1.3903 

1.1389 

1.3777 

1.4121 

1.0020 

1.9366 

1.0116 

0.9588 

1.4726 

1.3485 

1.6734 

1.1378 

1.3294 

1.8773 

1.1299 

1 .3026 

1.4858 

1.0767 

1.3734 


Avg. 
hourly 
wage 


17.34 

20.52 

21.43 

23.08 

16.91 

17.10 

16.44 

13.84 

17.87 

23.62 

16.85 

19.36 

17.07 

14.48 

27.47 

16.28 

17.02 

21.30 

21.04 

24.31 

23.48 

22.43 

27.24 

24.19 

25.18 

22.28 

23.93 

23.24 

23.90 

22.37 

16.63 

24.46 

27.19 

28.85 

23.96 

23.35 

25.11 

18.86 

17.15 

24.13 

23.37 

21.39 

21.89 

19.69 

23.32 

22.13 

20.25 

23.11 

22.10 

19.01 

22.95 

20.97 

24.48 

22.05 
22.90 
22.88 
18.04 
23.40 
22.54 
23.58 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


500061 

500062 

500064 

500068 

500069 

500071 

500072 

500074 

500077 

500079 

500080 

500084 

500085 

500086 

500088 

500089 

500090 

500092 

500094 

500096 

500097 

500098 

500101 

500102 

500104 

500106 

500107 

500107 

500107 

500110 

500118 

500118 

500119 

500122 

500123 

500124 

500129 

500132 

500134 

500138 

500139 

500140 

500141 

500143 

500146 

510001 

510002 

510005 

510006 

510007* 

510008 

510012 

510013 

510015 

510016 

510018 

510020 

510022 

510023 

510024 

510026 


Case 

mix 

index 


1.0038 
1.0655 
1.6399 
1.0553 
1.1143 
1.2830 
1.2022 
1.1040 
1.3318 
1.3197 
0.8124 
1.2783 
0.9278 
1.2605 
1.2964 
1.0388 
0.8380 
1.0142 
0.8826 
0.9385 
1.0798 
1.0464 
1.0138 
0.9022 
1.2658 
0.9351 
1.2050 
1.2050 
1.4730 
1.2039 
1.1500 
1.2716 
1.3565 
1.2754 
0.9512 
1.3682 
1.6395 
0.9695 
0.6470 
3.6799 
1.4685 

i.3697 
0.5986 

l"95b5 
1.2866 
1.0195 
1.2718 
1.5744 
1.2176 
1.0090 
1.1010 
0.9623 

1.0667 
1.0824 
1.8964 
1.2383 
1.5822 
1.0565 


Avg. 
hourly 
wage 


20.40 
19.46 
24.53 
18.70 
20.63 
19.38 
24.46 
17.83 
22.93 
22.98 
13.80 
17.76 
28.61 
22.31 
23.71 
17.94 
16.33 
17.40 
18.11 
20.96 
19.71 
16.38 
19.45 
20.33 
22.58 
18.71 
17.30 
17.30 
20.61 
21.41 
22.92 
18.35 
21.57 
21.91 
19.58 
24.15 
23.60 
19.42 
20.96 

20.88 
1.00 
22.94 
17.60 
17.85 
17.87 
17.34 
14.43 
17.53 
20.25 
17.29 
20.21 
16.62 
14.56 
14.52 
16.48 
12.65 
19.84 
15.94 
18.80 
13.46 


Average  hourly  wage  based  on  data  on  file  as  o(  February  22. 1999  It  does  not  reflect  any  changes  processed  after  that  date 
Astensk  denotes  teaching  physician  costs  rerrxjved  based  on  costs  reported  on  worksheet  a,  col  l ,  line  23  of  FY  1996  cost  report. 
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Table 


3C.— Hospital  Case  Mix  In- 
FOR  Discharges  Occur- 
in  Federal  Fiscal  Year 
Hospital  Average  Hourly 
WAdE  FOR  Federal  Fiscal  Year 
200(  Wage  Index— Continued 


DEXfiS 
RING 

199J; 


Pt^v. 


510027 

510028 

510029 

510029 

510030 

510030 

510031 

510033 

510035 

510036 

510038 

510039 

510043 

510046 

510047 

510048 

510050 

510053 

510055 

510058 

510059 

510060 

510061 

510062 

510065 

510066 

510067 

510068 

510070 

510071 

510072 

510077 

510080 

510081 

510082 

510084 

510086 

510088 

520003 

520004  . 

520006  . 

520007 

520008  I 

520009 

520010 

520011  I 

520013 

520014  i. 

520015 

520016 

520017 

520018 

520019  . 

520021  . 

520024 

520025 

520026  J. 

520027 

520028 

520029 

520030 


Case 

mix 

Index 


0.9592 
1.0482 
1.2825 
1.1570 
1.0525 
1.1257 
1.4148 
1.2896 
1.2262 
0.9851 
1.0644 
1.3991 
0.9349 
1 .2728 
1.2608 
1.1326 
1.7469 
1.0811 
1.2272 
1.2791 
1.9378 
1.0503 
1.0234 
1.2784 


1.2058 
1 .2072 
1.2966 
1.3310 
1.0568 
1.1382 
1.1488 
1.0777 
1.1599 
1.0387 
1.1038 
1.0373 
1.0889 
1.1781 
1.0164 
1.0498 
1.6388 
1.6963 
1.1567 
1.1930 
1.3708 
1.1081 
1.1985 
0.9785 
1.1935 
1.1169 
1.3094 
1.4602 
1.0420 
1.0655 
1.0229 
1 .2629 
1.3300 
0.8925 
1 .7397 


Avg. 
hourly 
wage 


17.58 
20.73 
17.05 
15.37 
18.31 
17.66 
18.49 
18.81 
18.65 
13.20 
14.34 
16.04 
14.29 
17.73 
19.12 
20.37 
16.57 
15.59 
22.84 
17.98 
16.77 
15.66 
14.22 
17.63 
13.72 
12.72 
18.11 
16.29 
16.36 
16.24 
17.66 
16.41 
14.80 
13.00 
13.38 
12.48 
13.79 

16.43 

18.17 
20.44 
13.11 
23.11 
18.51 
20.34 
20.38 
21.64 
16.40 
18.32 
13.29 
19.32 
18.64 
18.31 
19.46 
14.61 
18.11 
19.81 
18.86 
19.14 
16.75 
20.01 


Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring in  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 

Case 

mix 

index 

Avg. 
houriy 
wage 

520031  

1.0727 

18.71 

520032  

1.2635 

17.84 

520033  

1.2390 

18.77 

520034  

1.1068 

16.69 

520035  

1.3242 

17.10 

520037  ; 

1.7020 

20.05 

520038  

1.3352 

17.71 

520039  

0.9971 

19.60 

520040  

1.5273 

20.48 

520044  

1.4160 

17.79 

520045  

1.6446 

19.67 

520047  

0.9370 

17.87 

520048  

1 .4946 

18.61 

520049  

2.0474 

19.57 

520051*  

1.8401 
1.1887 

19  06 

520053  

16.49 

520054  

1.0540 

15.99 

520057  

1.1966 

18.32 

520058  

1.1064 

18.13 

520059  

1.4353 

19.85 

520060  

1.4753 

17.05 

520062  

1 .2495 

17.80 

520063  

1.1851 

20.77 

520064  

1.5705 

21.46 

520066  

1.4668 

22.24 

520068  

0.9622 

18.08 

520069  

1 .2302 

17.00 

520070  

1.5249 

17.82 

520071  

1.2534 

18.75 

520074  

1.0579 

19.57 

520075  

1.4850 

19.09 

520076  

1.1802 

16.51 

520077 

0.9304 

15.54 

520078  

1.6347 

20.13 

520082  

1.1943 

16.74 

520083  

1.7211 

25.85 

520084  

1.0805 

18.95 

520087  

1.6998 

19.39 

520088  

1.2750 

20.15 

520090  

1.2589 

18.00 

520091  

1 .2781 

20.07 

520092  

1.0851 

17.56 

520094  

0.7814 

19.78 

520095  

1.2912 

18.51 

520096  

1.3837 

19.30 

520097  

1.3186 

19.57 

520098'  

1.7679 

20.03 

520100  

1.2558 
1.0673 
1.1747 
1.3291 
1.2651 
1.0080 

18  38 

520101  

17  85 

520102  

19.83 

520103  

21.23 

520107  

20.54 

520109  

18.63 

520110  

1.2429 
1.0771 
1.1370 
1.2753 
1.0715 

20  03 

520111  

17  24 

520112  

18.18 

520113  

20.59 

520114  

17.38 

520115  

1.2443 
1 .2746 
1.0104 

17  38 

520116  

18  57 

520117  

17.42 

Table  3C.— Hospital  Case  Mix  In- 
dexes for  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 


Averag  i 
AstensI 


tiourty  wage  based  on  data  or  file  as  of  February  22,  1999  It  does  not  reflect  any  changes  processed  after  ttiat  date 
denotes  teaching  physician  costs  removed  based  on  costs  reported  on  worksheet  a,  col  1 ,  line  23  of  FY  1 996  cost  report. 


520118 

520120 

520121 

520122 

520123 

520124 

520130 

520131 

520132 

520134 

520135 

520136* 

520138 

520139 

520140 

520141 

520142 

520144 

520145 

520146 

520148 

520149 

520151 

520152 

520153 

520154 

520156  , 

520157  , 

520159  , 

520160  , 

520161  . 

520170  . 

520171  . 
520173  . 

520177  . 

520178  . 
520187  . 

530002  . 

530003  . 

530004  . 

530005  . 

530006  . 

530007  . 

530008  . 

530009  . 

530010  . 

530011  . 

530012  . 

530014  . 

530015  . 

530016  . 

530017  . 

530018  . 

530019  . 

530022  . 

530023  . 

530025  . 

530026  . 

530027  . 
530029  . 
530031  . 


0.9267 
0.9639 
0.9809 
0.9984 
0.9687 
1.0565 
1.0658 
1.0212 
1.2099 
1.1056 
0.9696 
1.5145 
1.8811 
1.2600 
1.6657 

6.8561 
1.0159 
0.9104 
1 .0606 
1.1740 
0.8682 
1.0569 
1.1284 
0.9014 
1.1279 
1.1295 
1.1386 
0.9313 
1.7788 
0.9970 
1.1959 
0.9550 
1.1310 
1.7167 
1.0405 
0.6853 
1.1871 
0.8651 
0.9408 
1.1117 
1.1073 
1.0694 
1.2168 
0.9868 
1.2449 
1.1582 
1.6193 
1.4152 
1.2824 
1.2295 
0.9391 
0.9886 
0.9196 
1.1517 
0.8312 
1.3777 
1.1298 
0.8284 
1.0012 
0.8249 


Avg. 
houriy 
wage 


12.44 
15.62 
17.58 
16.76 
17.41 
16.39 
14.49 
18.80 
17.28 
17.61 
14.47 
19.85 
20.56 
21.28 
20.99 
16.95 
17.70 
16.62 
17.24 
15.73 
16.93 
13.30 
18.08 
21.33 
15.45 
17.92 
19.84 
17.28 
18.74 
18.84 
18.57 
22.45 
15.73 
19.81 
21.29 
17.04 

17.59 
15.78 
16.19 
15.15 
19.34 
18.06 
19.71 
19.45 
18.93 
17.44 
19.48 
17.32 
22.65 
17.71 
13.71 
17.87 
16.76 
17.88 
20.75 
20.32 
18.92 
29.77 
17.97 
13.38 
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Table  3C.— Hospital  Case  Mix  In- 
dexes FOR  Discharges  Occur- 
ring IN  Federal  Fiscal  Year 
1998;  Hospital  Average  Hourly 
Wage  for  Federal  Fiscal  Year 
2000  Wage  Index— Continued 


Prov. 

Case 

mix 

index 

Avg. 
hourly 
wage 

530032    

0.9898 

20.21 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas 


Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

0040    Abilene,  TX  

0.8269 

0.8780 

Taylor,  TX 

0060    Aguadilla,  PR  .... 

0.4559 

0.5840 

Aguada,  PR 

Aguadilla,  PR 

Moca,  PR 

0080    Akron,  OH  

1.0277 

1.0189 

Portage,  OH 

Summit,  OH 

0120    2  Albany,  GA 

0.8189 

0.8721 

Dougherty,  GA 

Lee,  GA 

0160    2Albany-Sche- 

nectady-Troy,  NY  

0.8633 

0.9042 

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

* 

Schenectady,  NY 

Schoharie,  NY 

0200    2  Albuquerque, 

NM 

0.8613 

0.9028 

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 

0220    Alexandria,  LA  ... 

0.7988 

0.8574 

Rapides,  LA 

0240    Allentown-Beth- 

lehem-Easton,  PA  

0.9754 

0.9831 

Carbon,  PA 

Lehigh,  PA 

Northampton,  PA 

0280    Altoona,  PA  

0.9422 

0.9600 

Blair,  PA 

0320    Amarillo,  TX  

0.8150 

0.8693 

Potter,  TX 

Randall,  TX 

0380    Anchorage,  AK  .. 

1.3143 

1.2058 

Anchorage,  AK 

0440    Ann  Arbor,  Ml  .... 

1.1565 

1.1047 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 

0450    Anniston,  AL 

0.8548 

0.8981 

Calhoun,  AL 

0460    Appleton-Osh- 

kosh-Neenah,  Wl  

0.8944 

0.9264 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Urban  area  i     Wage 

(constituent  counties)         index 


0470    Arecibo,  PR  

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 
0480    Asheville,  NC  ... 

Buncombe,  NC 

Madison,  NC 
0500    Athens,  GA 

Clarice,  GA 

Madison,  GA 

Oconee,  GA 
0520    '  Atlanta,  GA  .... 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

DeKalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 
0560    Atlantic-Cape 

May,  NJ  

Atlantic,  NJ 

Cape  May,  NJ 
0600    Augusta-Aiken, 

GA-SC  

Columbia,  GA 

McDuffie,  GA 

Richmond,  GA 

Aiken,  SC 

Edgefield,  SC 
0640    2  Austin-San 

Marcos,  TX 

Bastrop,  TX 

Caldwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 
0680    2  Bakersfield,  CA 

Kem,  CA 
0720     1  Baltimore,  MD 

Anne  Amndel,  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Carroll,  MD 

Harford,  MD 

Howard,  MD 
Oueen  Anne's,  MD 
0733    Bangor,  ME  

Penobscot,  ME 
0743    Barnstable- 
Yarmouth,  MA  


0.4737 

0.8978 
0.9556 

1.0119 


GAF 


0.5995 

0.9288 
0.9694 

1.0081 


1.1076 


0.9117 


1 .0725 


0.9387 


0.951 1 


1.0153 
1.0176 


0.9706 


1.3013 


0.9663 


1.0105 
1.0120 


0.9798 


1.1976 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Urt>an  area 

Wage 

GAF 

(constituent  counties) 

index 

1 

Bamstable,  MA 

0760    Baton  Rouge,  LA 

0.8796 

0.9159 

Ascension,  LA 

East  Baton  Rouge, 

LA 

Livingston,  LA 

West  Baton  Rouge, 

LA 

0840    Beaumont-Port 

Arthur,  TX 

0.8555 

08986 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

0860    Belllngham,  WA 

1.1509 

1.1010 

Whatcom,  WA 

0870    2  Benton  Hartxw, 

Ml  

0.8904 

0.9236 

Benien,  Ml 

0875    ^  Bergen-Pas- 

saic, NJ  

1.1861 

1.1240 

Bergen,  NJ 

Passaic,  NJ 

0880     Billings,  MT  

1.1802 

1.1201 

Yellowstone,  MT 

0920    Biloxi-Gulfport- 

Pascagoula,  MS 

0.8030 

0.8605 

Hancock,  MS 

Harrison.  MS 

Jackson,  MS 

0960    Binghamton,  NY 

0.8701 

0.9091 

Broome,  NY 

Tioga,  NY 

1000    Bimiingham,  AL 

0.9010 

0.9311 

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 

1010    Bismarck,  ND  .... 

0.7973 

0.8563 

Burieigh,  ND 

Morton,  ND 

1020    Bloomington,  IN 

0.8680 

0.9076 

Monroe,  IN 

1 040    Bloomington- 

Normal,  IL  

0.9084 

0.9363 

McLean,  IL 

1080    Boise  City.  ID  .... 

0.9178 

0.9430 

Ada,  ID 

Canyon,  ID 

1123     ^Boston- 

Worcester-Lawrence- 

Lowell-Brockton,  MA- 

NH  

1.1247 

1.0838 

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Menimack,  NH 

Rockingham,  NH 

Strafford,  NH 

2479^ 


;  WA.— V 
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Table  t4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAI-)  -  FOR  Urban  Areas— Con- 
tinue d 


U  ban  area  Wage 

(constituent  counties)         index 


jrazoiia 


E  oulder- 

Longniont.  CO 

CO 

B(razoria,  TX  

TX 
^emerton.  WA 

WA 
B  rownsville-Har- 
San  Benito,  TX 
Cameron.  TX 

an-College 

TX  

TX 
Buffalo-Niagara 
'JY  


1125 

Loi 

Bould^i 
1145 

B 
1150 

Kitsap 
1240 

lingen 


1260 
Statiof  I 
Brazo! 

1280     1 
Falls, 
Erie, 
Niaga 

1303 


Brya 


hY 

13, 


NY 
Sjriington.  VT 
Cfiitteiiden.  VT 
VT 
Isle,  VT 
uas,  PR  .... 
PR 


Cagu 


Franklr 

Grand 
1310 

Cagu 

Cayey 

Cidra, 

Gurab^ 

San 
1320 

Massill 

Carroll 

Stark, 
1350 

Natron^ 
1360 

Linn,  I 
1400 

bana 

Chamf^i 
1440 


C  isper 


PR 
f'R 
PR 
Ldrenzo,  PR 
C  jnton- 

Dn,  OH  

OH 
PH 

r.  WY 

WY 
Cfedar  Rapids,  lA 


C  lampaign-Ur- 


ign,  IL 
Charleston-North 

Charle  >ton,  SC 

Berkeli  sy,  SC 

Charle  Jton,  SC 

Dorchester,  SC 
1480    Charleston,  WV 

Kanaw  ia,  WV 

Putnan  i,  WV 
1520    M  ;harlot1e-Gas- 

tonia-f^ock  Hill,  NC- 

SC 


1.0045 
0.8592 
1.1122 

0.9243 

0.8453 

0.9586 

1.0455 

0.4555 


GAF 


Cabarrjs,  NC 
Gastor,  NC 
Lincoln,  NC 
Mecklenburg,  NC 
Rowan  NC 
Stanly.  NC 
Union,  MC 
York,  S  C 
1 540    Charlottesville, 
VA 


Albem.  rie,  VA 
Charlol  tesville  City, 

VA 
Fluvan^ia,  VA 
Greene ,  VA 


0.8722 

0.9292 
0.9110 

0.9255 

0.8997 

0,9187 
0.9522 


1.0031 
0.9013 
1.0755 

0.9475 

0.8913 

0.9715 

1 ,0309 

0.5836 


1.0681 


0,9106 

0.9510 
0.9382 

0.9484 

0.9302 

0.9436 
0.9670 


1.0461 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  for  Urban  Areas— Con- 
tinued 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Urban  area 

Wage 

GAF 

Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

(constituent  counties) 

index 

1560    Chattanooga, 

Fairfield,  OH 

TN-GA  

0.9892 

0.9926 

Franklin,  OH 

Catoosa,  GA 

Licking,  OH 

Dade,  GA 

Madison,  OH 

Walker,  GA 

Pickaway,  OH 

Hamilton,  TN 

1880    Corpus  Christi, 

Marion,  TN 

TX 

0.9318 

0.9528 

1580    2  Cheyenne.  WY 

0.8891 

0.9227 

Nueces,  TX 

Laramie,  WY 

San  Patricio,  TX 

1600    'Chicago,  IL 

1.0858 

1.0580 

1900    2  Cumberland, 

Cook,  IL 

MD-WV  (Maryland 

DeKalb,  IL 

Hospitals)  

0.9096 

0.9372 

DuPage,  IL 

Allegany,  MD 

Grundy,  IL 

Mineral,  WV 

Kane,  IL 

1900    Cumbertand, 

Kendall,  IL 

MD-WV  (West  Vir- 

Lake, IL 

ginia  Hospitals)  

0.8890 

0.9226 

McHenry,  IL 

Allegany,  MD 

Will,  IL 

Mineral,  WV 

1620    Chico-Paradise, 

1920    1  Dallas,  TX  

0.9230 

0.9466 

CA  

1.0381 

1.0259 

Collin,  TX 

Butte,  CA 

Dallas,  TX 

1640    1  Cincinnati,  OH- 

Denton,  TX 

KY-IN  

0.9477 

0.9639 

Ellis,  TX 

Dearborn,  IN 

Henderson,  TX 

Ohio,  IN 

Hunt,  TX 

Boone,  KY 

Kaufman,  TX 

Campbell,  KY 

Rockwall,  TX 

Gallatin,  KY 

1950    Danville,  VA  

0.9153 

0.9412 

Grant,  KY 

Danville  City,  VA 

Kenton,  KY 

Pittsylvania,  VA 

Pendleton,  KY 

1 960    Davenport-Mo- 

Brown,  OH 

line-Rock  Island,  lA- 

Clermont,  OH 

IL  

0,8795 

0.9158 

Hamilton,  OH 

Scott,  lA 

Warren,  OH 

Henry,  IL 

1660    Clarksville-Hop- 

Rock  Island,  IL 

kinsville,  TN-KY  

0.8413 

0.8884 

2000    Dayton-Spring- 

Christian, KY 

field,  OH  

0.9388 

0.9577 

Montgomery,  TN 

Clark,  OH 

1680    '  Cleveland-Lo- 

Greene,  OH 

rain-Elyria,  OH  

0.9724 

0.9810 

Miami,  OH 

Ashtabula,  OH 

Montgomery,  OH 

Cuyahoga,  OH 

2020    2  Daytona 

Geauga,  OH 

Beach,  FL 

0.9074 

0.9356 

Lake,  OH 

Flagler,  FL 

Lorain,  OH 

Volusia,  FL 

Medina,  OH 

2030    Decatur,  AL  

0.9983 

0.9988 

1720    Colorado 

Lawrence,  AL 

Springs,  CO  

0,9311 

0.9523 

Morgan,  AL 

El  Paso,  CO 

2040    Decatur,  IL  

0.8413 

0.8884 

1740    Columbia,  MO  ... 

0.8982 

0.9291 

Macon,  IL 

Boone,  MO 

2080    1  Denver,  CO 

1 .0247 

1.0168 

1760    Columbia,  SC  .... 

0.9452 

0.9621 

Adams,  CO 

Lexington,  SC 

Arapahoe,  CO 

Richland,  SC 

Denver,  CO 

1800    Columbus,  GA- 

Douglas,  CO 

AL  

0.8565 

0.8994 

Jefferson,  CO 

Russell,  AL 

2120    Des  Moines,  lA 

0.8849 

0.9197 

Chattahoochee,  GA 

Dallas,  lA 

Harris,  GA 

Polk,  lA 

Muscogee,  GA 

Warren,  lA 

1840     1  Columbus,  OH 

0.9802 

0.9864 

2160    1  Detroit,  Ml  

1.0463 

1.0315 

Delaware,  OH 

Lapeer,  Ml 

Federal  Register / Vol.  64,  No.  88 /Friday,  May  7,  1999 /Proposed  Rules 


24795 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St,  Clair,  Ml 

Wayne,  Ml 

2180    Dothan,  AL  

0.7916 

0.8521 

Dale,  AL 

Houston,  AL 

2190    Dover,  DE  

0.9426 

0.9603 

Kent,  DE 

2200    Dubuque,  lA  

0.8606 

0.9023 

Dubuque,  lA 

2240    Duluth-Superior, 

MN-WI  

1.0278 

1.0190 

St.  Louis,  MN 

Douglas,  Wl 

2281     Dutchess  Coun- 

ty, NY  

0.9837 

0.9888 

Dutchess,  NY 

2290    Eau  Claire,  Wl  ... 

0.9049 

0.9339 

Chippewa,  Wl 

Eau  Claire,  Wl 

2320    El  Paso,  TX 

0.8983 

0.9292 

El  Paso,  TX 

2330    Elkhart-Goshen, 

IN 

0.9142 

0.9404 

Elkhart,  IN 

2335    2Elmira,  NY 

0.8633 

0.9042 

Chemung,  NY 

2340    Enid,  OK 

0.8034 

0.8608 

Garfield,  OK 

2360    Erie,  PA  

0.9078 

0.9359 

Erie,  PA 

2400    Eugene-Spring- 

field, OR  

1.0761 

1.0515 

Lane,  OR 

2440    2Evansville-Hen- 

derson,  IN-KY  (IN 

Hospitals)  

0.8480 

0.8932 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 

2440    Evansville-Hen- 

derson,  IN-KY  (KY 

Hospital)  

0.8380 

0.8860 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 

2520    Fargo-Moortiead, 

ND-MN  

0.8707 

0.9095 

Clay,  MN 

Cass,  ND 

2560    Fayetteville,  NC 

0.8673 

0.9071 

Cumberiand,  NC 

2580    Fayetteville- 

Springdale-Rogers, 

AR  

0.7852 

0.8474 

Benton,  AR 

Washington,  AR 

2620    Flagstaff,  AZ-UT 

1.0453 

1.0308 

Coconino,  AZ 

Kane,  UT 

Table  4A.— Wage  Index  and  Capital  Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con-  (GAF)  -  for  Urban  Areas— Con- 
tinued tinued 


Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

2640    Flint,  Ml  

1.1132 

1 .0762 

Genesee,  Ml 

2650    Florence,  AL 

0.8007 

0.8588 

Colbert,  AL 

Lauderdale,  AL 

2655    Florence,  SC  

0.8706 

0.9095 

Florence,  SC 

2670    Fort  Collins- 

Loveland,  CO  

1.0406 

1.0276 

Larimer,  CO 

2680    1  Ft.  Lauderdale, 

FL  

1.0239 

1.0163 

Broward,  FL 

2700    2  Fort  Myers- 

Cape  Coral,  FL  

0.9074 

0.9356 

Lee,  FL 

2710    Fort  Pierce-Port 

St.  Lucie,  FL 

1 .0240 

1.0164 

Martin,  FL 

St.  Lucie,  FL 

2720    Fort  Smith,  AR- 

OK  

0.7923 

0.8526 

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK 

2750    2  Fort  Walton 

Beach,  FL 

0.9074 

0.9356 

Okaloosa,  FL 

2760    Fort  Wayne,  IN  ., 

0.8941 

0.9262 

Adams,  IN 

Allen,  IN 

De  Kalb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 

2800    1  Forth  Worth-Ar- 

lington, TX  

0.9003 

0.9306 

Hood,  TX 

Johnson,  TX 

Pari<er,  TX 

Tarrant,  TX 

2840    Fresno,  CA 

1.0371 

1.0253 

Fresno,  CA 

Madera,  CA 

2880    Gadsden,  AL  

0.8842 

0.9192 

Etowah,  AL 

2900    Gainesville,  FL  .. 

1.0181 

1.0124 

Alachua,  FL 

2920    Galveston-Texas 

City,  TX  

0.9569 

0.9703 

Galveston,  TX 

2960    Gary,  IN 

0.9449 

0.9619 

Lake,  IN 

Porter,  IN 

2975    Glens  Falls,  NY 

0.8693 

0.9085 

Warren,  NY 

Washington,  NY 

2980    Goldsboro,  NC  .. 

0.8418 

0.8888 

Wayne,  NC 

2985    Grand  Fort<s, 

ND-MN  

0.9190 

0.9438 

Polk,  MN 

Grand  Forks,  ND 

Urban  area 
(constituent  counties) 

2995    Grand  Junction, 

CO 

Mesa,  CO 
3000     '  Grand  Rapids- 

Muskegon-Holland, 

Ml  

Allegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottawa.  Ml 
3040    Great  Falls,  MT 

Cascade,  MT 
3060    Greeley,  CO  

Weld.  CO 
3080    Green  Bay,  Wl  . 

Brown,  Wl 
3120     'Greensboro- 

Winston-Salem-High 

Point,  NC  

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 
3150    Greenville,  NC  .. 

Pitt,  NC 
3160    Greenville- 
Spartanburg-Ander- 
son, SC  

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC 
3180    2Hagerstown. 

MD 

Washington,  MD 
3200    Hamillon-Middle- 

town,  OH  

Butler,  OH 
3240    Harrisburg-Leb- 

anon-Cartisle,  PA  

Cumberiand,  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 
3283    12  Hartford.  CT  .. 

Hartford,  CT 

Utchfield,  CT 

Middlesex,  CT 

Tolland,  CT 
3285     Hattiesburg,  MS 

Forrest,  MS 

Lamar,  MS 
3290    Hickory-Mor- 

ganton-Lenoir,  NC 

Alexander,  NC 

Buri<e,  NC 
Caldwell,  NC 
Catawba,  NC 
3320    Honolulu,  HI  


Wage 
index 


0.9291 
1.0169 

1.0626 
0.9449 
0.9305 

0.9122 


GAF 


0.9570 


0.9199 


0.9096 
0.9080 
0.9896 

1.2692 

0.7453 
0.9255 

1.1600 


0.9509 
1.0115 

1.0425 
0.9619 
0.9519 

0.9390 


0.9704 


0.9444 


0.9372 
0.9360 
0.9929 

1.1773 

0.8177 
0.9484 

1.1070 
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Table  wA.— Wage  Index  and  Capital 
Geojgraphic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas — Con- 
tinued 


aan  area 
(constiuent  counties) 


Honolulu.  HI 
3350    Houma,  LA  

Lafoufche,  LA 

Terrel^nne,  LA 
3360     'iHouston,  TX  .... 

Chambers,  TX 

Fort  B  end,  TX 

Harris  TX 

Liberti ',  TX 

Montgomery,  TX 

Wallet  TX 
3400    Huntington-Ash- 
land, )(W-XY-OH  

Boyd,  IKY 

Carteti  KY 

GreenLp,  KY 

Lawrence,  OH 

Cabelt  WV 

Waynt,  WV 
3440    Huntsville,  AL  .... 

Limestone,  AL 

Madison,  AL 
3480     '  Indianapolis,  IN 

Boon^  IN 

Hamiliin,  IN 

Hanaick,  IN 

Hendti;ks.  IN 

Johnson,  IN 

Madistn,  IN 

Mariort,  IN 

Morgan,  IN 

Shelbj,  IN 
3500     l()wa  City,  lA 

Johnsi)n,  lA 
3520    Jfeckson,  Ml  

Jackson,  Ml 
3560    Jackson,  MS  

HindsJ  MS 

Madis0n,  MS 

Rankit^,  MS 
3580    Jackson,  IN  

Madia  )n,  TN 

Chesl(  sr,  TN 


^  Jacksonville, 


3600 

FL 

Clay,  tl 

Duval.  FL 

Nassaj,  FL 

St.  Jol  ins,  FL 
3605    2  [Jacksonville, 

NC 

Onslo*/,  NC 
3610    2  Jamestown,  NY 

Chautiiuqua,  NY 
3620    J^nesville-Beloit, 

Wl  .. 

Rock,  IWI 
3640    J  jrsey  City,  NJ 

Hudson,  NJ 
3660    Ji3hnson  City- 

Kingsf^rt-Bristol,  TN- 

VA 

TN 


Carter 
Hawki  IS,  TN 


Wage 

irxjex 


0.7916 
0.9286 


0.9851 


0.8912 


0.9876 


0.9705 
0.8930 
0.8519 

1.0953 

0.9074 


0.8349 
0.8633 

0.9703 
1.1718 

0.8935 


GAF 


0.8521 
0.9505 


0.9898 


0.9242 


0.9915 


0.9797 
0.9254 
0.8960 

1.0643 

0.9356 


0.8838 
0.9042 

0.9796 
1.1147 

0.9258 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Urt>an  area 

Wage 

GAF 

(constituent  counties) 

index 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 

3680    2  Johnstown.  PA 

0.8488 

0.8938 

Cambria,  PA 

Somerset,  PA 

3700    Jonesboro,  AR  .. 

0.7324 

0.8079 

Craighead,  AR 

3710    Joplin,  MO 

0.7756 

0.8403 

Jasper,  MO 

Newton,  MO 

3720    Kalamazoo- 

Battlecreek,  Ml  

1.0095 

1.0065 

Calhoun.  Ml 

Kalamazoo.  Ml 

Van  Buren,  Ml 

3740    Kankakee,  IL  

0.8349 

0.8838 

Kankakee,  IL 

3760    '  Kansas  City, 

KS-MO 

0.9301 

0.9516 

Johnson.  KS 

Leavenworth,  KS 

Miami.  KS 

Wyandotte.  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette.  MO 

Platte,  MO 

Ray.  MO 

3800    2  Kenosha,  Wl  ... 

0.8842 

0.9192 

Kenosha,  Wl 

3810    Killeen-Temple. 

TX 

1.0031 

1.0021 

Bell,  TX 

Coryell,  TX 

3840    Knoxville,  TN 

0.9315 

0.9526 

Anderson.  TN 

Blount,  TN 

Knox,  TN 

Loudon.  TN 

Sevier,  TN 

Union.  TN 

3850    Kokomo,  IN  

0.9075 

0.9357 

Howard.  IN 

Tipton.  IN 

3870    La  Crosse.  Wl- 

MN 

0.9024 

0.9321 

Houston.  MN 

La  Crosse,  Wl 

3880    Lafayette.  LA 

0.8160 

0.8700 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin.  LA 

3920    Lafayette.  IN 

0.8898 

0.9232 

Clinton.  IN 

Tippecanoe,  IN 

3960    Lake  Charles, 

LA 

0.7901 

0.8510 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas — Con- 
tinued 


Urban  area 

Wage 

GAF 

(constituent  counties) 

index 

Calcasieu,  LA 

3980    2  Lakeland-Win- 

ter Haven,  FL  

0.9074 

0.9356 

Polk,  FL 

4000    Lancaster,  PA  ... 

0.8944 

0.9264 

Lancaster.  PA 

4040    Lansing-East 

Lansing.  Ml  

1.0091 

1.0062 

Clinton.  Ml 

Eaton,  Ml 

Ingham,  Ml 

4080    Laredo.  TX  

0.8407 

0.8880 

Webb,  TX 

4100    ^LasCruces. 

NM  

0.8613 

0.9028 

Dona  Ana,  NM 

4120    ^  Las  Vegas, 

NV-AZ  

1.1182 

1.0795 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 

4150    Lawrence,  KS  .... 

0.8306 

0.8806 

Douglas,  KS 

4200    Lawton,  OK  

0.8475 

0.8929 

Comanche,  OK 

4243    Lewiston-Au- 

bum,  ME  

0.8971 

0.9283 

Androscoggin,  ME 

4280    Lexington.  KY  .... 

0.8683 

0.9078 

Bourbon.  KY 

Clark,  KY 

Fayette.  KY 

Jessamine.  KY 

Madison.  KY 

Scott.  KY 

Woodford,  KY 

4320    Lima.  OH  

0.8995 

0.9300 

Allen,  OH 

Auglaize.  OH 

4360    Lincoln,  NE 

0.9768 

0.9841 

Lancaster,  NE 

4400    Little  Rock-North 

Little  Rock,  AR  

0.8698 

0.9089 

Faulkner,  AR 

Lonoke,  AR 

Pulaski.  AR 

Saline,  AR 

4420    Longview-Mar- 

shall.  TX  

0.8828 

0.9182 

Gregg,  TX 

Harrison.  TX 

Upshur,  TX 

4480    1  Los  Angeles- 

Long  Beach,  CA 

1.1903 

1.1267 

Los  Angeles,  CA 

4520    Louisville,  KY-IN 

0.9296 

0.9512 

Clark.  IN 

Floyd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 

4600    Lubbock,  TX 

0.8438 

0.8902 
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Table  4A.— Wage  Index  and  Capital  Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con-  (GAF)  -  for  Urban  Areas— Con- 
tinued tinued 


Urban  area 

Wage 

GAF 

Urban  area 

(constituent  counties) 

index 

(constituent  counties) 

Lubbock,  TX 

Hennepin,  MN 

4640    Lynchburg,  VA  .. 

0.9048 

0.9338 

Isanti,  MN 

Amherst,  VA 

Ramsey,  MN 

Bedford,  VA 

Scott.  MN 

Bedford  City,  VA 

Sherburne,  MN 

Campbell,  VA 

Washington,  MN 

Lynchburg  City,  VA 

Wright,  MN 

4680    Macon,  GA  

0.8615 

0.9029 

Pierce,  Wl 

Bibb,  GA 

St.  Croix,  Wl 

Houston,  GA 

5140    Missoula,  MT 

Jones,  GA 

Missoula,  MT 

Peach,  GA 

5160    Mobile,  AL  

Twiggs,  GA 

Baldwin,  AL 

4720    Madison,  Wl  

1.0096 

1.0066 

Mobile,  AL 

Dane,  Wl 

5170    Modesto,  CA  

4800    2  Mansfield,  OH 

0.8722 

0.9106 

Stanislaus,  CA 

Crawford,  OH 

5190    1  Monmouth- 

Richland,  OH 

Ocean,  NJ  

4840    Mayaguez,  PR  .. 

0.4862 

0.6103 

Monmouth,  NJ 

Anasco,  PR 

Ocean,  NJ 

Cabo  Rojo,  PR 

5200    Monroe,  LA  

Honnigueros,  PR 

Ouachita,  LA 

Mayaguez,  PR 

5240    2  Montgomery, 

Sabana  Grande,  PR 

AL  

San  German,  PR 

Autauga,  AL 

4880    McAllen-Edln- 

Elmore,  AL 

burg-Mission,  TX 

0.8152 

0.8694 

Montgomery,  AL 

Hidalgo,  TX 

5280    Muncie,  IN  

4890    Medford-Ash- 

Delaware,  IN 

land,  OR 

1.0600 

1.0407 

5330    Myrtte  Beach. 

Jackson,  OR 

SC  

4900    Melboume- 

Hony,  SC 

Trtusville-Palm  Bay, 

5345    Naples,  FL 

FL  

0.9390 

0.9578 

Collier,  FL 

Brevard,  n 

5360    1  Nashville.  TN  .. 

4920    1  Memphis,  Tf4- 

Cheatham,  TN 

AR-MS  

0.8070 

0.8634 

Davidson.  TN 

Crittenden,  AR 

Dickson,  TN 

DeSoto,  MS 

Robertson,  TN 

Fayette,  TN 

Rutherford  TN 

Shelby,  TN 

Sumner,  TN 

Tipton,  TN 

Williamson,  TN 

4940    Merced,  CA. 

Wilson,  TN 

Merced,  CA 

1.0615 

1.0417 

5380    1  Nassau-Suffolk. 

5000    1  Miami.  FL  

1.0314 

1.0214 

NY  

Dade,  FL 

Nassau.  NY 

5015    1  Middlesex- 

Suffolk.  NY 

Somerset-Hunterdon, 

5483    i2NewHaven- 

NJ 

1.1028 

1.0693 

Bridgeport-Stamford- 

Hunterdon,  NJ 

Waterbury-Danbury. 

Middlesex,  NJ 

CT  

Somerset,  NJ 

Fairfield,  CT 

5060    ^  Milwaukee- 

New  Haven,  CT 

Waukesha,  Wl 

0.9840 

0.9890 

5523    2  New  London- 

Milwaukee,  Wl 

Nonwich.  CT  

Ozaukee,  Wl 

New  London.  CT 

Washington,  Wl 

5560    '  New  Orleans. 

Waukesha,  Wl 

LA  

5120     1  Minneapolis-St. 

Jefferson,  LA 

Paul,  MN-WI  

1.0630 

1.0427 

Orleans,  LA 

Anoka,  MN 

Plaquemines,  LA 

Carver,  MN 

St.  Bemard,  LA 

Chicago,  MN 

St.  Charles,  LA 

Dakota,  MN 

St.  James,  LA 

Wage 
index 


0.9281 
0.8301 

1.0183 

1.1371 

0.8304 

0.7542 

1.0869 

0.8647 
1.0234 
0.9140 


GAF 


1.3274 


1.2692 

1.2692 

0.9073 


0.9502 
0.8803 

1.0125 

1.0920 

0.8805 

0.8243 

1.0587 

0.9052 
1.0160 
0.9403 


1.2140 


1.1773 


1.1773 


0.9356 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Urban  area 
(constituent  counties) 

St.  John  The  Baptist, 
LA 

St.  Tammany,  LA 
5600     '  New  Yorlt,  NY 

Bronx,  NY 

Kings,  NY 

New  York,  NY 

Putnam,  NY 

Queens,  NY 

Richmond.  NY 

Rockland.  NY 

Westchester,  NY 
5640     '  Newark,  NJ  

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Unkjn,  NJ 

Warren,  NJ 
5660    Newburgh,  NY- 
PA  

Orange,  NY 

Pike,  PA 
5720     1  Norfolk-Virginia 

Beach-Newport 

News,  VA-NC  

Currituck,  NC 

Chesapeake  City.  VA 

Gloucester.  VA 

Hampton  City.  VA 

Isle  of  Wight.  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City. 
VA 

Norfolk  City,  VA 

Poquoson  City.  VA 

Portsmouth  City.  VA 

Suffolk  City.  VA 

Virginia  Beach  City 
VA 

Williamsburg  City.  VA 

York,  VA 
5775    1  Oakland,  CA  ... 

Alameda,  CA 

Contra  Costa,  CA 
5790    Ocala,  FL  

Marion,  FL 
5800    Odessa-Midland, 

TX  

Ector,  TX 

Midland,  TX 
5880    '  Oklahoma  City, 

OK  

Canadian,  OK 

Cleveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie,  OK 
5910    Olympia,  WA  

Thurston,  WA 
5920    Omaha,  NE-IA  .. 

Pottawattamie,  lA 

Cass,  NE 


Wage 
index 


1.4302 


1.0873 


1.1019 


0.8378 


GAF 


12777 


1.0590 


1.0687 


0.8859 


1.5199 
0.9712 
0.8016 

0.8705 


1 .2750 
1.0722 


1.3320 
0.9802 
0.8595 

0.9094 


1.1810 
1.0489 
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Table  4 A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF  -  FOR  Urban  Areas — Con- 
tinuec 


Urt  an  area  J    Wage 

(constiti^nt  counties)         Index 


Dougia! .  NE 
Sarpy,  I JE 
Washin  jton.  NE 
5945     '  C  range  County, 
CA 
Orange 


CA 


5960     'Crlando,  FL 

Lake.  F 

Orange  FL 

Osceols ,  FL 

Semino  e,  FL 
5990    2  C  wensboro,  KY 

Daviess,  KY 
6015    Pa  lama  City,  FL 

Bay,  FL 
6020    Pa  1<ersburg- 

Marietta ,  WV-OH 

(West  V  rglnia  Hos- 
pitals) ... 

Washini  iton.  OH 

Wood,  IfA/ 
6020    2  P^rkersburg- 

Marietta^  WV-OH 

(Ohio  Hospitals)  

Washington,  OH 

Wood,  vfA/ 
6080    2  Pfensacda,  FL 

Escambia,  FL 

Santa  flbsa,  FL 
6120    Peiria-Pekin,  IL 

Peoria,  JL 

Tazewejl,  IL 

Woodto»d,  IL 
6160     'Philadelphia, 

PA-NJ 

Burlington,  NJ 

Camderi,  NJ 

Glouceaer,  NJ 

Salem,  MJ 

Bucks,  If  A 

Chester,  PA 

DelawarB,  PA 

Montgorfiery,  PA 

Philadelfchia,  PA 
6200    '  P|oenix-Mesa, 

AZ 

Maricopi,  AZ 

Pinal,  A^ 
6240     Pin^  Bluff,  AR  .. 

Jeffersol),  AR 
6280     '  Pihsburgh,  PA 

Allegheriy,  PA 

Beaver, JPA 

Butler,  FJA 

Fayette,  PA 

Washington,  PA 

Westmoteland,  PA 
6323    Pitt^field,  MA  .... 

Berkshire,  MA 
6340    Po<Jatello,  ID 

BannocK,  ID 
6360    Porlce,  PR  


Guayanila,  PR 
Juana  D  az,  PR 


1.1539 
0.9997 

0.8129 
0.9266 

0.8500 

0.8722 
0.9074 
0.8495 

1.1077 


GAF 


0.9546 

0.7689 
0.9537 


1 .0767 
0.9068 
0.5026 


1.1030 
0.9998 

0.8677 
0.9491 

0.8947 

0.9106 
0.9356 
0.8943 

1.0726 


0.9687 

0.8353 
0.9681 


1.0519 
0.9352 
0.6243 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Urban  area 
(constituent  counties) 

Penuelas,  PR 

Ponce,  PR 

Villalba,  PR 

Yauco,  PR 
6403    Portland,  ME  .... 

Cumberland,  ME 

Sagadahoc,  ME 

York,  ME 
6440    '  Portland-Van- 
couver, OR-WA  

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clark,  WA 
6483     '  Providence- 

Wanwick-Pawtucket, 

Rl 

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 
6520    Provo-Orem,  UT 

Utah,  UT 
6560    Pueblo,  CO  

Pueblo,  CO 
6580    2  Punta  Gorda, 

FL 

Chariotte,  FL 
6600    Racine,  Wl  

Racine,  Wl 
6640     '  Raleigh-Dur- 
ham-Chapel Hill,  NC 

Chatham,  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 
6660    Rapid  City,  SD  .. 

Pennington,  SD 
6680    Reading,  PA 

Berks,  PA 
6690    Redding,  CA 

Shasta,  CA 
6720    Reno,  NV  

Washoe,  NV 
6740    Richland- 

Kennewick-Pasco, 

WA  

Benton,  WA 

Franklin,  WA 
6760    Richmond-Pe- 
tersburg, VA  

Charies  City  County, 
VA 

ChesterfieW,  VA 

Colonial  Heights  City, 
VA 

Dinwiddle,  VA 

Goochland,  VA 

Hanover,  VA 


Wage 
index 


0.9552 


1.1091 


GAF 


0.9691 


1.0735 


1.0789 


0.9786 
0.8943 

0.9074 
0.9310 

0.9631 


0.8449 
0.9526 
1.1392 
1.0763 

1.1338 

1.0053 


1.0534 


0.9853 
0.9264 

0.9356 
0.9522 

0.9746 


0.8910 
0.9673 
1.0934 
1.0516 

1.0898 

1.0036 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Urban  area 
(constituent  counties) 


Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 
6780    '  Riverside-San 

Bemardino,  CA  

Riverside,  CA 

San  Bemardino,  CA 
6800    Roanoke,  VA  .... 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 
6820    Rochester,  MN  . 

Olmsted,  MN 
6840     '  Rochester,  NY 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orteans,  NY 

Wayne,  NY 
6880    Rockford,  IL 

Boone,  IL 

Ogle,  IL 

Winnebago,  IL 
6895    Rocky  Mount, 

NC  

Edgecombe,  NC 

Nash,  NC 
6920    '  Sacramento, 

CA  

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 
6960    Saginaw-Bay 

City-Midland,  Ml  

Bay,  Ml 

Midland,  Ml 

Saginaw,  Ml 
6980    St.  Cloud,  MN  ... 

Benton,  MN 

Steams,  MN 
7000    St.  Joseph,  MO 

Andrew,  MO 

Buchanan,  MO 
7040    '  St.  Louis,  MO- 
IL   

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

Lincoln,  MO 

St.  Charles,  MO 

St.  Louis,  MO 

St.  Louis  City,  MO 

Wan-en,  MO 
7080    2  Salem.  OR  


Wage 
index 


1.0622 
0.8224 

1.1056 
0.9448 


0.8861 

0.8823 
1.2482 

0.9422 

0.9650 
0.8836 

0.9186 


GAF 


1.0422 
0.8747 

1.0712 
0.9619 


0.9205 

0.9178 
1.1640 

0.9600 

0.9759 
0.9187 

0.9435 


1.0071         1.0049 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Urban  area 
(constituent  counties) 


Marion,  OR 

Polk.  OR 
7120    Salinas,  CA  

Monterey,  CA 
7160    '  Salt  Lake  Clty- 

Ogden,  UT  

Davis,  UT 

Salt  Lake,  UT 

Weber,  UT 
7200    San  Angelo,  TX 

Tom  Green,  TX 
7240    1  San  Antonio, 

TX 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson,  TX 
7320    '  San  Diego,  CA 

San  Diego,  CA 
7360    ^  San  Francisco, 

CA  

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 
7400     '  San  Jose,  CA  .. 

Santa  Clara,  CA 
7440    1  San  Juan-Ba- 

yamon,  PR  

Aguas  Buenas,  PR 

Barceloneta,  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

Ceiba,  PR 

Comerio,  PR 

Corozal,  PR 

Dorado.  PR 

Fajardo,  PR 

Florida,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito,  PR 

Rio  Grande,  PR 

San  Juan,  PR 

Toa  Alta,  PR 

Toa  Baja,  PR 

Trujillo  Alto,  PR 

Vega  Alta,  PR 

Vega  Baja,  PR 

Yabucoa.  PR 
7460    San  Luis 

Obispo-Atascadero- 

Paso  Robles,  CA  

San  Luis  Obispo,  CA 


Wage 
index 


1.4706 


0.9884 


0.7870 


0.8271 


1.1943 


1.3976 


1.3714 


0.4740 


GAF 


1.0576 


1.3023 


0.9920 


0.8487 


0.8781 


1.1293 


1.2576 


1.2415 


0.5998 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  FOR  Urban  Areas— Con- 
tinued 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  for  Urban  Areas— Con- 
tinued 


1.0391 


Urban  area 

Wage 

GAF 

Urban  area 

'    Wage 

1 

GAF 

(constituent  counties) 

index 

(constituent  counties) 

1     index 

7480    Santa  Barbara- 

Hampshire,  MA 

Santa  Maria-Lompoc, 

8050    State  College, 

CA  

1 .0927 

1 .0626 

PA  

0.9249 

0.9479 

Santa  Barbara,  CA 

Centre,  PA    - 

7485    Santa  Cruz- 

8080    2  Steubenville- 

Watsonville,  CA 

1.4068 

1 .2633 

Weirton,  OH-WV 

Santa  Cruz,  CA 

(Ohio  Hospitals)  

0.8722 

0.9106 

7490    Santa  Fe,  NM  .... 

0.9115 

0.9385 

Jefferson,  OH 

Los  Alamos,  NM 

Brooke,  WV 

Santa  Fe,  NM 

Hancock,  WV 

7500    Santa  Rosa,  CA 

1.3127 

1.2048 

8080    Steubenville- 

Sonoma,  CA 

Weirton,  OH-WV 

7510    Sarasota-Bra- 

(West  Virginia  Hos- 

denton, FL  

0.9928 

0.9951 

pitals)  : 

0.8702 

0.9092 

Manatee,  FL 

Jefferson,  OH 

Sarasota,  FL 

Brooke,  WV 

7520    Savannah,  GA  ... 

0.9892 

0.9926 

Hancock,  WV 

Bryan,  GA 

8120    Stockton-Lodi, 

Chatham,  GA 

CA  

1.0623 

1.0423 

Effingham,  GA 

San  Joaquin,  CA 

7560    2  Scranton- 

8140    2  Sumter,  SC  

0.8541 

0.8976 

Wilkes-Barre-Hazle- 

Sumter,  SC 

ton,  PA  

0.8488 

0.8938 

8160    Syracuse,  NY  .... 

0.9527 

0.9674 

Columbia,  PA 

Cayuga,  NY 

Lackawanna,  PA 

Madison,  NY 

Luzerne,  PA 

Onondaga,  NY 

Wyoming.  PA 

Oswego,  NY 

7600    1  Seattle-Belle- 

8200    Tacoma,  WA  

1.1755 

1.1171 

vue-Everett,  WA  

1.1390 

1.0932 

Pierce,  WA 

Island,  WA 

8240    2  Tallahassee, 

King,  WA 

FL  

0.9074 

0.9356 

Snohomish,  WA 

Gadsden.  FL 

7610    2  Sharon,  PA  

0.8488 

0.8938 

Leon,  FL 

Mercer,  PA 

8280    '  Tampa-St.  Pe- 

7620   2  Sheboygan,  Wl 

0.8842 

0.9192 

tersburg-Clearwater, 

Sheboygan,  Wl 

FL  

0.9260 

0.9487 

7640    Sherman- 

Hemando,  FL 

Denison,  TX  

0.9213 

0.9454 

Hillst)orough,  FL 

Grayson,  TX 

Pasco,  FL 

7680    Shreveport-Bos- 

Pinellas,  FL 

sier  City,  LA  

0.9142 

0.9404 

8320    Terre  Haute,  IN 

0.8673 

0.9071 

Bossier,  LA 

Clay,  IN 

Caddo,  LA 

Vermillion.  IN 

Webster,  LA 

Vigo,  IN 

7720    Sioux  City,  JA- 

8360   Texari^ana,  AR- 

NE  

0.8051 

0.8620 

Texartcana.  TX  

0.8206 

0.8734 

Woodbury,  lA 

Miller.  AR 

Dakota,  NE 

Bowie,  TX 

7760    Sioux  Falls,  SD 

0.8778 

0.9146 

8400    Toledo,  OH 

0.9810 

0.9870 

Lincoln,  SD 

Fulton,  OH 

Minnehaha,  SD 

Lucas,  OH 

7800    South  Bend,  IN 

0.9893 

0.9927 

Wood.  OH 

St.  Joseph,  IN 

8440    Topeka,  KS  

0.9195 

0.9441 

7840    Spokane.  WA  .... 

1 .0891 

1 .0602 

Shawnee,  KS 

Spokane,  WA 

8480    Trenton,  NJ  

1.0051 

1.0035 

7880    Springfield,  IL  .... 

0.8772 

0.9142 

Mercer,  NJ 

Menard,  IL 

8520    Tucson,  AZ 

o.aa^i 

0.9184 

Sangamon,  IL 

Pima,  AZ 

7920    Springfield,  MO 

0.8003 

0.8585 

8560    Tulsa,  OK  

0.7a')2 

0.8474 

Christian,  MO 

Creek.  OK 

Greene,  MO 

Osage,  OK 

Webster,  MO 

Rogers,  OK 

8003    Springfield,  MA  .. 

0.9914 

0.9941 

Tulsa.  OK 

Hampden,  MA              1 

Wagoner,  OK 

24800 i 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF^)  -  FOR  Urban  Areas — Con- 
tinue 


Uttoan  area 
(constituent  counties) 


8600    Ti|iscaloosa.  AL 

Tuscaloosa,  AL 
8640    TJler,  TX 

Smith, 
8680    2  llJtica-Rome, 

NY  ... 

Heri<initer,  NY 

Oneidi  NY 
8720    villejo-Fairfield- 

Napa,  CA  

Napa,  CA 

Solano  CA 
8735    vintura.  CA  

Venturi,  CA 
8750    Victoria,  TX  

VictoriJ,  TX 
8760    Vijieland-Mill- 

ville-Br^dgeton,  NJ  

CumbeHand,  NJ 
8780    Viialia-Tulare- 

Portervjlle,  CA  

Tulare.  CA 
8800    wtco,  TX  

McLent^an.  TX 

l/ashington, 

-"VA-WV 

3f  Columbia, 


Wage 
index 


GAP 


-- 


8840 
DC-M 
District 

DC 
Calvert]  MD 
Charie 
Frederii 


MD 
k,  MD 

MontgoJTiery,  MD 

Prince  Georges.  MD 

Alexan^na  City,  VA 

Artingta|i,  VA 

Clarke,  VA 

Culpep^r.  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Cliurch  City,  VA 

Fauquidr,  VA 

Frederif  ksburg  City, 
VA 

King  George,  VA 

Loudou  1,  VA 

Manasa  as  City,  VA 

Manass  as  Park  City, 
VA 

Prince  William,  VA 

Spotsyl  rania,  VA 

Stafforc ,  VA 

Warren  VA 

Berkele,r,  WV 

Jefferscn,  WV 
8920    Waterioo-Cedar 

Falls,  I/. 

Black  Hawk,  lA 
8940    Wausau,  Wl 

Marathdn,  Wl 
8960     '  V  fest  Palm 

Beach-f  oca  Raton, 

FL  ... 

Palm  Bkach,  FL 


0.7994 
0.8572 

0.8633 

1.2783 

1.0983 
0.8062 

1.0623 

1.0409 
0.7561 

1.1118 


0.9039 
0.9545 

1.0167 


0.8579 
0.8999 

0.9042 

1.1831 

1.0663 
0.8628 

1.0423 

1 .0278 
0.8258 

1 .0753 


0.9332 
0.9686 

1.0114 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  -  for  Urban  Areas— Con- 
tinued 


Urban  area 
(constituent  counties) 

Wage 
index 

GAF 

9000    2  Wheeling,  WV- 
OH  (West  Virginia 
Hospitals)  

0.8206 
0.8722 

0.8734 

Belmont,  OH 
Marshall,  WV 
Ohio,  WV 
9000    2  Wheeling,  WV- 
OH  (Ohio  Hospitals)  .. 

0.9106 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 
9040    Wichita,  KS  

Butler,  KS 

Han/ey,  KS 

Sedgwick,  KS 
9080    Wichita  Falls,  TX 

Archer,  TX 

Wichita,  TX 
9140    Williamsport,  PA 

Lycoming,  PA 
9160    Wilmington-New- 
ark, DE-MD  

New  Castle,  DE 

Cecil,  MD 
9200    Wilmington,  NC 

New  Hanover,  NC 

Brunswick,  NC 
9260    2  Yakima,  WA    ... 

Yakima,  WA 
927C     Yolo,  CA  

Yolo,  CA 
9280    Yori<,  PA  

York,  PA 
9320    Youngstown- 

Warren,  OH  

Columbiana,  OH 

Mahoning,  OH 

Trumbull,  OH 
9340    Yuba  City,  CA  ... 

Sutter,  CA 

Yuba.  CA 
9360    Yuma.  AZ  

Yuma,  AZ 


0.9117 

0.7730 

0.8611 

1.1388 

0.9962 

1.0474 
1.0591 
0.9348 

1.0098 

1.0770 
1.0024 


0.9387 

0.8384 

0.9027 

1.0931 

0.9974 

1.0322 
1.0401 
0.9549 

1 .0067 

1.0521 
1.0016 


1  Large  Urban  Area. 

2  Hospitals  geographically  located  in  the 
area  are  assigned  the  statewide  mral  wage 
index  for  FY  2000. 

Table  4B.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas 


Nonurt>an  area 

Wage 
index 

GAF 

Alabama 

Alaska  

Arizona  

Arkansas 

Califomia 

Colorado  

Connecticut 

Delaware 

0.7542 
1.2181 
0.8610 
0.7290 
1.0153 
0.8852 
1.2692 
0.9259 

0.8243 
1.1447 
0,9026 
0.8054 
1.0105 
0.9199 
1.1773 
0.9486 

Table  4B.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas— Contin- 
ued 


Nonurban  area 


Florida 

Georgia  

Hawaii  ".... 

Idaho 

Illinois 

Indiana  

Iowa  

Kansas , 

Kentucky 

Louisiana  

Maine  

Maryland  

Massachusetts  .. 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey'  

New  Mexico  

New  York  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .... 

Puerto  Rico 

Rhode  Island'  .. 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  .... 

Wisconsin  

Wyoming 


Wage 
index 


0.9074 
0.8189 
1.0812 
0.8715 
0.8121 
0.8480 
0.8000 
0.7512 
0.8129 
0.7519 
0.8706 
0.9096 
0.9914 
0.8904 
0.8753 
0.7453 
0.7701 
0.8528 
0.8075 
0.9633 
0.9978 

0.8613 
0.8633 
0.8349 
0.7750 
0.8722 
0.7345 
1.0071 
0.8488 
0.4379 

0.8541 
0.7663 
0.7743 
0.7008 
0.8219 
0.9524 
0.7938 
1.0474 
0.8206 
0.8842 
0.8891 


GAF 


0.9356 
0.8721 
1 .0549 
0.9101 
0.8672 
0.8932 
0.8583 
0.8221 
0.8677 
0.8226 
0.9095 
0.9372 
0.9941 
0.9236 
0.9128 
0.8177 
0.8362 
0.8967 
0.8638 
0.9747 
0.9985 

0.9028 
0.9042 
0.8838 
0.8398 
0.9106 
0.8095 
1.0049 
0.8938 
0.5681 

0.8976 
0.8334 
0.8393 
0.7839 
0.8743 
0.9672 
0.8537 
1.0322 
0.8734 
0.9192 
0.9227 


'  All  counties  within  the  State  are  classified 
as  urban. 

Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  are  Reclassified 


Area 

Wage 
index 

GAF 

Abilene,  TX  

Akron,  OH  

Albany,  GA  

Alexandria,  LA  

Amarillo,  TX  

Anchorage,  AK  

Ann  Arbor,  Ml  

Atlanta,  GA  

Austin-San  Marcos,  TX 

0.8269 
1.0091 
0.8189 
0.7988 
0.8150 
1.3143 
1.1437 
1.0119 
0.951 1 

0.8780 
1 .0062 
0.8721 
0.8574 
0.8693 
1 .2058 
1.0963 
1 .0081 
0.9663 
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Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  are  Reclassified — Contin- 
ued 


Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  are  Reclassified — Contin- 
ued 


Area 

I    Wage 
index 

1 

GAF 

Area 

Wage 
index 

GAF 

Baltimore,  MD 

1.0176 

1.0120 

Forth  Worth-Arlington, 

Baton  Rouge,  LA  

0.8796 

0.9159 

TX 

0.9003 

0.9306 

Beaumont-Port  Arthur, 

Fresno,  CA  

1.0371 

1.0253 

TX 

0.8555 

0.8986 

Gadsden,  AL 

0.8842 

0.9192 

Bergen-Passaic,  NJ 

1.1861 

1.1240 

Gainesville,  FL 

1.0042 

1 .0029 

Billings,  MT  

1.1496 

1.1002 

Goldsboro,  NC  

0.8418 

0.8888 

Biloxi-Gulfport- 

Grand  Forks,  ND-MN  ... 

0.9190 

0.9438 

Pascagoula,  MS 

0.8030 

0.8605 

Grand  Rapids-Mus- 

1 

Binghamton,  NY 

0.8701 

0.9091 

kegon-Holland,  Ml  

1.0062 

1 .0042 

Birmingham,  AL 

0.9010 

0.9311 

Great  Falls,  MT 

1.0626 

1 .0425 

Bismarck,  NO 

0.7973 

0.8563 

Greeley,  CO 

0.9292 

0.9510 

Boise  City,  ID 

0.9178 

0.9430 

Green  Bay,  Wl  

0.9305 

0.9519 

Boston-Worcester-Law- 

Greensboro-Winston- 

rence-Lowell-Brock- 

Salem-High Point,  NC 

0.9122 

0.9390 

ton.  MA-NH  

1.1247 

1 .0838 

Greenville,  NC  

0.9313 

;      0.9524 

Burlington,  VT 

1.0046 

1.0031 

Greenville-Spartanburg- 

1 

Caguas,  PR  

0.4555 

0.5836 

Anderson,  SC 

0.9199 

0.9444 

Champaign-Urbana,  IL 

0.9255 

0.9484 

Hagerstown,  MD  

0.8943 

0.9264 

Charleston-North 

Harrisburg-Lebanon- 

Charleston,  SC 

0.8997 
0.8950 

0.9302 
0.9268 

Carlisle,  PA  

0.9787 
1.1220 

0  9854 

Charleston,  WV  

Hartford,  CT 

1 .0820 

Charlotte-Gastonia- 

Hickory-Morganton- 

Rock  Hill,  NC-SC  

0.9522 

0.9670 

Lenoir,  NC  

0.9255 

0.9484 

Chattanooga,  TN-GA  ... 

0.9586 

0.9715 

Honolulu,  HI  

1.1600 

1.1070 

Chicago,  IL  

1.0858 

1 .0580 

Houston,  TX 

0.9286 

0.9505 

Cincinnati,  OH-KY-IN  .. 

0.9477 

0.9639 

Huntington-Ashland, 

Clarksville-Hopkinsvllle, 

WV-KY-OH  

0.9563 

0.9699 

TN-KY  

0.8413 

0.8884 

Huntsville,  AL 

0.8912 

0.9242 

Cleveland-Lorain-Elyria, 

Indianapolis,  IN 

0.9876 

0.9915 

OH  

0.9724 

0.9810 

Iowa  City,  lA  

0.9556 

0.9694 

Columbia,  MO 

0.8815 

0.9173 

Jackson,  MS  

0.8519 

0.8960 

Columbia,  SC  

0.9308 

0.9521 

Jackson,  TN 

1.0339 

1.0231 

Columbus,  GA-AL 

0.8379 

0.8859 

Jacksonville,  FL  

0.8993 

0.9299 

Columbus,  OH  

0.9660 

0.9766 

Johnson  City-Kingsport- 

Corpus  Christi,  TX  

0.9172 

0.9425 

Bristol,  TN-VA  

0.8935 

0.9258 

Dallas,  TX  

0.9230 

0.9466 

Jonesboro,  AR 

0.7324 

0.8079 

Danville,  VA  

0.8795 

0.9158 

Joplin,  MO  

0.7756 

0.8403 

Davenport-Moline-Rock 

Kalamazoo-Batttecreek, 

Island, 

* 

Ml  

1 .0095 

1.0065 

lA-IL 

0.8694 

0.9086 

Kansas  City,  KS-MO  .... 

0.9301 

0.9516 

Dayton-Springfield,  OH 

0.9284 

0.9504 

Knoxville,  TN  

0.9315 

0.9526 

Denver,  CO 

1.0247 

1.0168 

Kokomo,  IN  

0.9075 

0.9357 

Des  Moines,  lA  

0.8849 

0.9197 

Lafayette,  LA  

0.8160 

0.8700 

Dothan,  AL 

0.7916 

0.8521 

Lansing-East  Lansing, 

Dover,  DE  

1.0618 

1.0419 

Ml  

0.9980 

0.9986 

Duluth-Superior,  MN-WI 

1.0278 

1.0190 

Las  Vegas,  NV-AZ 

1.1182 

1.0795 

Elkhart-Goshen,  IN  

0.9142 

0.9404 

Lexington,  KY  

0.8683 

0.9078 

Eugene-Springfield,  OR 

1.0761 

1.0515 

Lincoln,  NE  

0.9535 

0.9679 

Evansville-Henderson, 

Little  Rock-North  Little 

IN-KY  

0.8480 

0.8932 

Rock,  AR  

0.8498 

0.8945 

Fargo-Moorhead,  ND- 

Longview-Marshall,  TX 

0.8618 

0.9032 

MN  (ND  and  SD  Hos- 

Los Angeles-Long 

pitals)  

0.8707 

0  9095 

Beach  CA 

1  1903 

1  1267 

Fargo-Moortiead,  ND- 

Louisville.  KY-IN  

0.9296 

0.9512 

MN  (MN  Hospital)  

0.8753 

0.9128 

Macon,  GA 

0.8615 

0.9029 

Fayetteville,  NC  

0.8673 

0.9071 

Madison,  Wl 

1 .0096 

1.0066 

Flagstaff,  AZ-UT  

0.9960 

0.9973 

Memphis,  TN-AR-MS  .. 

0.8070 

0.8634 

Fort  Collins-Loveland, 

Merced,  CA 

1.0615 

1.0417 

CO 

1.0301 

1.0205 

Milwaukee-Waukesha, 

Fort  Pierce-Port  St. 

Wl  

0.9840 

0.9890 

Lucie,  FL  

1.0240 

1.0164 

Minneapolis-St:  Paul, 

Fori  Smith,  AR-OK 

0.7774 

0.8416 

MN-WI  

1.0630 

1.0427 

Fort  Walton  Beach,  FL 

0.9005 

0.9307 

Missoula,  MT  

0.9281 

\ 

0.9502 

Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  are  Reclassified— Contin- 
ued 


Area 

Wage 

index 

GAF 

Monmouth-Ocean,  NJ  .. 

1.0829 

i      1 .0561 

Monroe,  LA  

0.8143 

0.8688 

Montgomery,  AL  

0.7542 

0.8243 

Myrtle  Beach,  SC  

0.8465 

08922 

Nashville,  TN  

0.9008 

0.9310 

New  Haven-Bridgeport- 

Stamford-Waterbury- 

1 

Danbury,  CT 

1      1 .2692 

1.1773 

New  London-Nonwich, 

1 

CT  

1.0860 

1.0581 

New  Orleans,  LA  

0.9073 

0.9356 

New  Yori<,  NY 

1 .4302 

1  .r  777 

Newark,  NJ  

1.0873 

'      1 .0590 

Newburgh,  NY-PA  

1.0805 

1.0545 

Nortolk-Virginia  Beach- 

Newport  News,  VA- 

NC  

0.8378 

0.8859 

Oakland,  CA  

1.5199 

1.3320 

Oklahoma  City,  OK 

0.8705 

0.9094 

Omaha,  NE-IA  

1.0722 

1.0489 

Orange  County,  CA  

1.1539 

1.1030 

Orlando,  FL 

0.9997 

0.9998 

Peoria-Pekin,  IL  

0.8495 

0.8943 

Philadelphia.  PA-NJ 

1.1077 

1.0726 

Phoenix-Mesa,  AZ 

0.9546 

0.9687 

Pittsburgh,  PA 

0.9537 

0.9681 

Pocatello,  ID  

0.8715 

0.9101 

Portland,  ME  

0.9552 

0.9691 

Portland-Vancouver, 

OR-WA  

1.1091 

1.0735 

Provo-Orem,  UT  

0.9786 

0.9853 

Raleigh-Durham-Chapel 

Hill,  NC  

0.9631 

0.9746 

Roanoke,  VA  

0.8224 

0.8747 

Rockford,  IL  

0.8661 

0.9205 

Sacramento,  CA  

1.2482 

1.1640 

Saginaw-Bay  City-Mid- 

land, Ml  

0.9422 

0.9600 

St.  Cloud,  MN  

0.9650 

0.9759 

St.  Louis,  MO-IL 

0.9186 

0.9435 

Salt  Lake  City-Ogden, 

UT  

0.9884 

0.9920 

San  Diego,  CA 

1.1943 

1.1293 

Santa  Fe,  NM  

0.9115 

0.9385 

Santa  Rosa,  CA 

1.3127 

1.2048 

Seattle-Bellevue-Ever- 

ett,  WA  

1.1390 

1.0932 

Sharon,  PA  

0.8488 

0.8938 

Shennan-Denison,  TX  .. 

0.8782 

0.9149 

Sioux  City.  lA-NE  

0.8051 

0.8620 

South  Bend,  IN  

0.9791 

0.9856 

Springfield,  MO 

0.8003 

0.8585 

Syracuse.  NY 

0.9527 

0.9674 

Tallahassee,  FL 

0.8545 

0.8979 

Tampa-St.  Petersburg- 

Cleanwater,  FL  

0.9260 

0.9487 

Texarkana.  AR-Tex- 

arkana,  TX  

0.8206 

0.8734 

Toledo,  OH  

0.9810 

0.9870 

Tulsa,  OK 

0.7852 

0.8474 

Tuscaloosa,  AL 

0.7994 

0.8579 

Tyler,  TX  

0.8572 

0.8999 

24802 
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■^C.— Wage  Index  and  Cap-  Table  4D.— Average  Hourly  Wage 
Geographic      Adjustment         for  Urban  Areas— Continued 

(GAF)    FOR    Hospitals  

ARE    Reclassified — Contin- 


^rea 


IX 


Vallejo-Fg|irfield-Napa, 

CA  ... 
Victona, 
Waco.  TX] 
Washir 

VA-WV 


VI 


■L 
HS  . 


Virg  n 


Was  h 


I  Wycm 
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Urban  area 


Wage 

index 


DC-MD- 

Waterloo-Cedar  Falls, 

lA  

Wausau. 

West  Palrfi  Beach-Boca 

Raton, 
Wichita. 
Rural  Colirado 
Rural  Flor  da 
Rural  llllndis 
Rural  Louisiana 
Rural  Mic 
Rural  Miniiesota 
Rural  Misjioun 
Rural  Mortana 
Rural  Ore  jon 
Rural  Pen  isyivania  (NY 

Hospitaj) 
Rural 
Rural  Tex^s 

pital) 
Rural 

pital) 
Rural 
Rural 


Ten  lessee 


(OK  Hos- 
lia  (KY  Hos- 


lington 
ling  .... 


1.2291 
0.8062 
0.7561 

1.1118 

0.9039 
0.9545 

1.0167 
0.8857 
0.8852 
0.9074 
0.8121 
0.7519 
0.8904 
0.8753 
0.7701 
0.8528 
1.0071 

0.8633 
0.7743 

0.7345 

0.8129 
1.0370 
0.8891 


GAF 


1.1517 
0.8628 
0.8258 

1.0753 

0.9332 
0.9686 

1.0114 
0.9202 
0.9199 
0.9356 
0.8672 
0.8226 
0.9236 
0.9128 
0.8362 
0.8967 
1.0049 

0.9042 
0.839*3 

0.8095 

0.8677 
1.0252 
0.9227 


Table  4D.— Average  Hourly  Wage 
FOR  Urban  Areas 


Urban  area 


T<  ... 
PR 


NY 


Abilene, 

Aguadilla. 

Akron.  OH 

Albany,  gX 

Albany-Scpenectady-Troy. 

Albuquerqlje,  NM 

Alexandria,  LA 

Allentown-JBethlehem-Easton,  PA 

Altoona, 

Amarillo 

Anchoragi 

Ann  Artxjr, 

Anniston 


Appleton-Oshkosh-Neenah,  Wl 

Arecitx),  Pp  

Asheville,  «JC  

Athens,  GA  

Atlanta,  GA  

Atlantic-C<  pe  May,  NJ 


Augusta-A  ken,  GA 


Austin-Sar 


Bakersfield,  CA 


Baltimore 
Bangor,  ME 


Marcos, 


-SC 
TX 


MD 


Average 
hourly 
wage 


17.3384 
9.5600 
21.5487 
15.2742 
18.0615 
17.5627 
16.6620 
21.7512 
19.7557 
16.8825 
27.2347 
24.2486 
17.9235 
18.7525 
9.9315 
18.8257 
20.0661 
21.2165 
22.9089 
19.1161 
19.9429 
20.3276 
21 .3358 
20.3521 


Barnstable-Yarmouth,  MA  

Baton  Rouge,  LA  

Beaumont-Port  Arthur,  TX 

Bellingham,  WA  

Benton  Harbor,  Ml  

Bergen-Passaic,  NJ 

Billings,  MT  

Biloxi-Gulfport-Pascagoula,  MS  .... 

Binghamton,  NY  

Birmingham,  AL  

Bismarck,  ND 

Bloomington,  IN  

Bloomington-Normai,  IL 

Boise  City,  ID 

Boston-Worcester-Lawrence-Low- 
ell-Brockton, MA-NH  

Boulder- Longmont,  CO 

Brazoria,  TX 

Bremerton,  WA  

Brownsville-Harlingen-San  Benito, 
TX 

Bryan-College  Station,  TX 

Buffalo-Niagara  Falls,  NY 

Burlington,  VT 

Caguas,  PR  

Canton-Massillon,  OH  

Casper,  WY  

Cedar  Rapids,  lA 

Champaign-Urbana,  IL  

Charleston-North  Charleston,  80 

Charleston,  WV  

Charlotte-Gastonia-Rock  Hill,  NC- 
SC  

Charlottesville,  VA  

Chattanooga,  TN-GA  

Cheyenne,  WY  

Chicago,  IL  

Chico-Paradise,  CA 

Cincinnati,  OH-KY-IN  

Clarksvllle-Hopkinsville,  TN-KY  ... 

Cleveland-Lorain-Elyria,  OH 

Colorado  Springs,  CO  

Columbia.  MO 

Columbia,  SC  

Columbus,  GA-AL 

Columbus,  OH  

Corpus  Christi,  TX  

Cumberland,  MD-WV 

Dallas,  TX 

Danville,  VA  

Davenport-Moline-Rock  Island, 
lA-IL 

Dayton-Springfield,  OH 

Daytona  Beach,  FL 

Decatur,  AL 

Decatur,  IL 

Denver,  CO 

Des  Moines,  lA  

Detroit,  Ml  

Dothan,  AL 

Dover,  DE  

Dubuque,  lA 

Duluth-Superior,  MN-WI  

Dutchess  County,  NY  

Eau  Claire,  Wl  

El  Paso,  TX  


Average 

hourly 

wage 


27.2846 
18.4438 
17.9374 
24.1321 
17.9119 
25.271 1 
24.7467 
16.6634 
18.2442 
18.8910 
16.4329 
18.1990 
19.0474 
19.1895 

23.5756 
21.0610 
18.0160 
23.321 1 

19.3812 
17.7233 
20.0987 
21.9214 
9.5514 
18.5824 
19.4829 
19.1010 
19.4065 
18.7959 
19.2624 

19.9662 
22.3946 
20.7419 
17.3158 
22.7675 
21 .7666 
19.8701 
17.1337 
20.3885 
19.5228 
18.8334 
19.8182 
17.9587 
20.5518 
19.5374 
18.6405 
19.3512 
19.1906 

18.4412 
19.9120 
18.9525 
20.9325 
17.6402 
21.4632 
18.5542 
21 .9391 
16.5159 
19.7645 
18.0451 
21.5499 
22.2045 
18.9735 
18.8348 


Table  4D.— Average  Hourly  Wage 
FOR  Urban  Areas — Continued 


Urban  area 


Elkhart-Goshen,  IN  

Elmira,  NY  

Enid,  OK  

Erie,  PA  

Eugene-Springfield,  OR 

Evansville,  Henderson,  IhJ-KY  .... 

Fargo-Moortiead,  ND-MN  

Fayetteville,  NC  

Fayetteville-Springdale-Rogers, 

AR  

Flagstaff,  AZ-UT  

Flint,  Ml  

Florence,  AL  

Florence,  SC 

Fori  Collins-Loveland,  CO 

Fort  Lauderdale,  FL  

Fort  Myers-Cape  Coral,  FL  

Fort  Pierce-Port  St.  Lucie,  FL  

Fort  Smith,  AR-OK 

Fort  Walton  Beach,  FL  

Fori  Wayne,  IN  

Fort  Worth-Ariington,  TX  

Fresno,  CA  

Gadsden,  AL 

Gainesville,  FL .•. 

Galveston-Texas  City,  TX  

Gary,  IN  

Glens  Falls,  NY 

Goldsboro,  NC 

Grand  Forks,  ND-MN 

Grand  Junction,  CO 

Grand  Rapids-Muskegon-Holland 

Ml  

Great  Falls,  MT 

Greeley,  CO 

Green  Bay,  Wl  

Greensboro-Winston-Salem-High 

Point,  NC 

Greenville,  NC  

Greenville-Spananburg-Anderson, 

SC  

Hagerstown,  MD 

Hamilton-Middletown,  OH 

Harrisburg-Lebanon-Carlisle,  PA  .. 

Hartford,  CT 

Hattiesburg,  MS 

Hickory-Morganton-Lenoir,  NC 

Honolulu,  HI  

Houma,  LA 

Houston,  TX 

Huntington-Ashland,  WV-KY-OH 

Huntsville,  AL 

Indianapolis,  IN 

Iowa  City,  lA  

Jackson,  Ml  

Jackson,  MS  

Jackson,  TN 

Jacksonville,  FL 

Jacksonville,  NC 

Jamestown,  NY  

Janesville-Beloit,  Wl  

Jersey  City,  NJ  

Johnson  City-Kingsport-Bristol, 

TN-VA  

Johnstown,  PA 

Jonesboro,  AR 


Average 
houriy 
wage 


19.1690 
18.0730 
16.8452 
19.0352 
22.0108 
17.5709 
18.2572 
17.9896 

16.4641 
21.9164 
23.3401 
16.7894 
18.2544 
21.8189 
21.5452 
18.6973 
21.1349 
16.6129 
18.4550 
18.7461 
18.8776 
21.7462 
18.4020 
21.3475 
20.0636 
19.8645 
18.2269 
17.6500 
19.2683 
19.4809 

21.3218 
22.2802 
19.8126 
19.3280 

19.1271 
20.0665 

19.2880 
18.7266 
18.8172 
20.7504 
23.2800 
16.1993 
19.3688 
24.3141 
16.5978 
19.4711 
20.6552 
18.6863 
20.7074 
20.3481 
18.7230 
17.7577 
22.9654 
18.8568 
16.6300 
16.6418 
20.3455 
24.5703 

18.6209 
17.5658 
15.3149 
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Table  4D.— Average  Hourly  Wage 
FOR  Urban  Areas — Continued 


Urtan  area 


Joplin,  MO  

Kalamazoo-Battlecreek,  Ml  

Kankakee,  IL 

Kansas  City,  KS-MO 

Kenosha,  Wl  

Killeen-Temple,  TX  

Knoxville,  TN  

Kokomo,  IN 

La  Crosse,  WI-MN  

Lafayette,  LA  

Lafayette,  IN  

Lake  Cfiarles,  LA 

Lakeland-Winter  Haven,  FL 

Lancaster,  PA 

Lansing-East  Lansing,  Ml  

Laredo,  TX 

Las  Cnjces,  NM 

Las  Vegas,  NV-AZ 

Lawrence,  KS  

Lawton,  OK 

Lewiston-Aubum,  ME  

Lexington,  KY  

Lima,  OH  

Lincoln,  NE  

Little  Rock-North  Little  Rock,  AR 

Longview-Marshall,  TX  

Los  Angeles-Long  Beach,  CA 

Louisville,  KY-IN  

Lubbock,  TX  

Lynchburg,  VA  

Macon,  GA 

Madison,  Wl 

Mansfield,  OH  

Mayaguez,  PR  

McAllen-Edinburg-Mission,  TX  

Medford-Ashland,  OR 

Melbourne-Titusville-Palm  Bay,  FL 

Memphis,  TN-AR-MS 

Merced,  CA 

Miami,  FL 

Middlesex-Somerset-Hunterdon, 

NJ 

Milwaukee-Waukesha,  Wl 

Minneapolis-St.  Paul,  MN-WI  

Missoula,  MT  

Mobile,  AL 

Modesto,  CA 

Monmouth-Ocean,  NJ  

Monroe,  LA  

Montgomery,  AL  

Muncie,  IN  

Myrtle  Beach,  SO  

Naples,  FL  

Nashville,  TN  

Nassau-Suffolk,  NY  

New  Haven-Bridgeport-Stamford- 

Waterbury-Danbury,  CT 

New  London-Nonwich,  CT  

New  Orleans,  LA  

New  York,  NY 

Newark,  NJ  

Newburgh,  NY-PA  

Norfolk-Virginia      Beach-Newport 

News,  VA-NC  

Oakland,  CA  

Ocala,  FL 


Average 
hourly 
wage 


16.2618 
21.1395 
17.5067 
19.5015 
18.4010 
21.0317 
19.4838 
18.8885 
18.9205 
16.9163 
18.6572 
16.5668 
18.6713 
18.7531 
21.1588 
17.6272 
17.9392 
23.4456 
17.4151 
17.7694 
18.8110 
18.1825 
18.8613 
20.4820 
18.2375 
18.5109 
24.8769 
19.4923 
17.6926 
18.9720 
18.0637 
21.1696 
17.9415 
10.1946 
17.0929 
22.2257 
19.6889 
16.9175 
21.7673 
21.6256 

23.6066 
20.6321 
22.2877 
19.1769 
17.4061 
21 .3504 
23.8424 
17.4115 
14.6992 
22.7904 
18.1305 
21.4581 
19.1647 
29.6122 

26.1133 
22.3392 
19.0247 
29.8414 
25.1990 
23.1041 

17.5474 
31 .7590 
20.3639 


Urban  area 


Odessa-Midland,  TX 

Oklahoma  City,  OK 

Olympia,  WA 

Omaha,  NE-IA  

Orar.^e  County,  CA  

Orlando,  FL 

Owensboro,  KY  

Panama  City,  FL 

Parkersburg-Marietta,  WV-OH  .. 

Pensacola,  FL 

Peoria-Pekin,  IL  

Philadelphia,  PA-NJ 

Phoenix-Mesa,  AZ 

Pine  Bluff,  AR  

Pittsburgh,  PA 

Pittsfield,  MA 

Pocatello,  ID  

Ponce,  PR 

Portland,  ME 

Portland-Vancouver,  OR-WA  .... 

Providence-Wanvick,  Rl  

Provo-Orem,  UT  

Pueblo,  CO  

Punta  Gorda,  FL 

Racine,  Wl  

Raleigh-Durtiam-Chapel  Hill,  NC 

Rapid  City,  SD 

Reading,  PA  

Redding,  CA  

Reno,  NV  

Richland-Kennewick-Pasco,  WA 

Richmond-Petersburg,  VA 

Riverslde-San  Bernardino,  CA  .., 

Roanoke,  VA  , 

Rochester,  MN 

Rochester,  NY  

Rockford,  IL  

Rocky  Mount,  NC  

Sacramento,  CA  

Saginaw-Bay  City-Midland,  Ml  ... 

St.  Cloud,  MN  

St.  Joseph,  MO 

St.  Louis,  MO-IL 

Salem,  OR  

Salinas,  CA 

Salt  Lake  City-Ogden,  UT  

San  Angelo,  TX  

San  Antonio,  TX  

San  Diego,  CA 

San  Francisco,  CA  

San  Jose,  CA  

San  Juan-Bayamon,  PR 

San  Luis  Obispo-Atascadero- 

Paso  Robles,  CA  

Santa  Barbara-Santa  Maria- 

Lompoc,  CA  

Santa  Cruz-Watsonvllle,  CA 

Santa  Fe,  NM  ; 

Santa  Rosa,  CA 

Sarasota-Bradenton,  FL  

Savannah,  GA  

Scranton-Wilkes  Barre-Hazleton, 

PA  

Seattle-Bellevue-Everett,  WA  

Sharon,  PA  

Shetx)ygan,  Wl  


Average 
hourly 
wage 


16.8070 
18.2516 
26.7328 
22.4822 
24.1961 
20.9377 
16.1873 
19.4291 
17.8217 
17.8744 
17.6840 
23.1971 
20.0149 
16.1227 
19.9963 
22.5755 
19.0128 
10.5379 
19.9935 
23.2544 
22.6214 
20.5053 
18.7505 
17.9293 
19.5201 
20.1948 
17.7159 
19.9741 
23.8872 
22.5678 
23.7721 
21.0784 
22.6264 
17.2365 
23.1823 
19.8100 
18.5789 
18.4997 
26.1722 
19.6590 
19.7777 
18.5272 
19.2606 
21.0721 
30.8347 
20.7240 
16.5012 
17.3414 
24.9816 
29.7441 
28.9924 
9.9392 

22.1746 

22.9107 
29.4979 
19.0044 
27.5249 
20.8165 
20.7408 

17.2531 
23.8788 
17.4261 
17.3719 


Urban  area 


Sherman-Denison,  TX  

Shreveporl-Bossier  City,  LA  

Sioux  City,  lA-NE  

Sioux  Falls,  SD  

South  Bend,  IN  

Spokane,  WA 

Spnngfield,  IL 

Springfield,  MO 

Springfield,  MA  

State  College,  PA 

Steubenville-Weirton.  OH-WV  

Stockton-Lodi,  CA 

Sumter,  SC  

Syracuse,  NY 

Tacoma,  WA 

Tallahassee,  FL  

Tampa-St.  Petersburg-Cleanwater, 

FL  

Terre  Haute,  IN 

Texarkana,  AR-Texarkana,  TX 

Toledo,  OH  

Topeka,  KS 

Trenton,  NJ  

Tucson,  AZ  

Tulsa,  OK 

Tuscaloosa,  AL 

Tyler,  TX  

Utica-Rome,  NY 

Vallejo-Fairfield-Napa,  CA 

Ventura,  CA  

Victoria,  TX  

Vineland-Millvllle-Bridgeton,  Hi  .... 

Visalia-Tulare-PoTterville,  CA  

Waco.  TX  

Washington,  DC-MD-VA-WV  

Waterioo-Cedar  Falls,  lA 

Wausau,  Wl  

West  Palm  Beach-Boca  Raton, 

FL  

Wheeling,  OH-WV  

Wichita,  KS  

Wichita  Falls,  TX  

Williamsport,  PA  

Wilmington-Newark,  DE-MD 

Wilmington.  hJC 

Yakima,  WA 

Yolo,  CA  

York,  PA  

Youngstown-Warren,  OH  

Yuba  City,  CA 

Yuma,  AZ 


Average 
hourly 
wage 


19.3180 
19.1689 
16.7521 
18.4052 
20.7423 
22.8349 
18.3917 
16.7813 
22.2268 
19.3927 
18.2449 
22.2735 
17,4486 
19.9107 
24.3185 
18.5118 

19.2631 
18.1855 
17.1104 
21.0109 
19.2788 
19.2422 
18.5156 
16.4631 
16.7614 
17  6966 
17.5752 
28.2652 
24.0627 
16.7918 
22.2740 
21.8242 
15.8347 
23.3111 
18.3856 
20.0138 

21.2057 
16.1880 
19.1154 
16.2079 
18.0547 
23.8786 
20.8870 
21.8824 
20.5840 
19.5997 
21.1722 
22.5818 
21.0182 


Table  4E.— Average  Hourly  Wage 
FOR  Rural  Areas 


Nonurban  area 

V 

Average 
hourty 
wage 

Alabama 

15.8142 

Alaska   

25.5400 

Arizona 

18.0528 

Arkansas 

15.2856 

California 

21.2880 

Colorado  

18.5603 
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Table  4E.— Average  Hourly  Wage 
forI  Rural  Areas — Continued 


Table  4E.— Average  Hourly  Wage 
FOR  Rural  Areas— Continued 


Table  4E.— Average  Hourly  Wage 
FOR  Rural  Areas— Continued 


Nonurban  area 


ConnectK  :ut 
Delaware 
Florida  .. 
Georgia 
Hawaii  .. 
Idaho  .... 
Illinois  ... 
Indiana  . 

Iowa  

Kansas  . 

Kentucky 

Louisiana 

Maine 

Maryland 


Massachijisetts 
Michigan 


Average 
hourly 
wage 


26.6122 
19.4135 
19.0250 
17.1694 
22.6698 
18.2722 
17.0275 
17.7798 
16.7742 
15.7503 
17.0443 
15.5331 
18.2533 
19.0722 
20.7873 
18.6349 


Nonurban  area 

Average 
houriy 
wage 

Minnesota  

Mississippi  

Missouri  

18.3523 
15.6269 
16.1473 

Montana 

17  8810 

Nebraska  

Nevada  

16.9308 
20  1 989 

New  Hampshire 

New  Jersey^  

20.9206 

New  Mexico  

18.0601 

New  York  

18.1015 

North  Carolina  

17  5057 

North  Dakota  

16.2498 

Ohio  

18.2882 

Oklahoma  

Oregon 

15.4011 
21  1083 

Pennsylvania  

17.7969 

Nonurban  area 


Puerto  Rico 

Rhode  Island ' 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  .. 

Wisconsin  

Wyoming 


Average 
houriy 
wage 


9.1814 

17.9076 
16.0683 
16.2348 
14.6891 
17.2326 
19.9290 
16.6151 
21.9605 
17.2069 
18.5387 
18.6424 


^  All  counties  within  the  State  are  classified 
as  urban. 


Table  4F.— Puerto  Rico  Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAP) 


Area 


Wage  index 


GAF 


Wage  index— 

reclassified 

hospitals 


GAF — reclas- 
sified 
hospitals 


Aguadilla 
Arecibo, 
Caguas, 
Mayague: 
Ponce,  PI 
San  Juai 


Bayamon,  PR 


Rural  Puerto  Rico 


0.9593 
0.9965 
0.9584 
1.0229 
1 .0574 
0.9973 
0.9213 


0.9719 
0.9976 
0.9713 
1.0156 
1.0390 
09982 
0.9454 


0.9584 


0.9713 


Table  ^.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length  of  Stay 


drg 


1 

2 

3  . 

4  . 

5  . 

6  , 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 

16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 


c 

Type  of 

DRG 

01 

SURG 

01 

SURG 

01 

SURG 

01 

SURG 

01 

SURG 

01 

SURG 

01 

SURG 

01 

SURG 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

01 

MED 

DRG  title 


CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA  

CRANIOTOMY  FOR  TRAUMA  AGE  >17 

•CRANIOTOMY  AGE  0-17  

SPINAL  PROCEDURES  

EXTRACRANIAL  VASCULAR  PROCEDURES  

CARPAL  TUNNEL  RELEASE   

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CC 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/0 
CC. 

SPINAL  DISORDERS  &  INJURIES 

NERVOUS  SYSTEM  NEOPLASMS  W  CC  , 

NERVOUS  SYSTEM  NEOPLASMS  W/0  CC  

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS   

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA  

SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA  

TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OCCLU- 
SIONS. 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/0  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/0  CC  

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

VIRAL  MENINGITIS  

HYPERTENSIVE  ENCEPHALOPATHY  

NONTRAUMATIC  STUPOR  &  COMA   

SEIZURE  &  HEADACHE  AGE  >17  W  CC 

SEIZURE  &  HEADACHE  AGE  >17  W/0  CC  

SEIZURE  &  HEADACHE  AGE  0-17  


Relative 

Geometric 

Arithmetic 

weights 

mean  LOS 

mean  LOS 

3.0845 

6.5 

9.3 

3.0989 

7.4 

9.9 

1.9619 

12.7 

12.7 

2.3104 

4.9 

7.5 

1.4462 

2.5 

3.4 

.8119 

22 

3.1 

2.3667 

6.6 

9.8 

1.3303 

2.2 

3.1 

1.1785 

4.6 

6.2 

1.2044 

4.9 

6.7 

.8277 

3.0 

4.1 

.8908 

4.6 

6.3 

.7585 

45 

5.2 

1.1924 

4.7 

6.1 

.7405 

3.0 

3.7 

1 .0998 

4.6 

5.9 

.6405 

2.6 

3.4 

.9365 

4.2 

5.5 

.6504 

3.0 

3.8 

2.6065 

7.7 

10.2 

1.5010 

5.0 

6.8 

.9637 

3.8 

4.9 

.7756 

3.1 

4.2 

.9782 

3.7 

5.1 

.5911 

2.6 

3.4 

.6296 

2.8 

3.6 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length  of  Stay— Continued 


DRG 

MDC 

Type  of 
DRG 

27  

01 

MED 

28  

01 

MED 

29  

01 

MED 

30  

01 

MED 

31    

01 

MED 

32  

01 

MED 

33  

01 

MED 

34  

01 

MED 

35  

01 

MED 

36  

02 

SURG 

37   

02 

SURG 

38  

02 

SURG 

39  

02 

SURG 

40  

02 

SURG 

41    

02 

SURG 

42  

02 

SURG 

43  

02 

MED 

44  

02 

MED 

45  

02 

MED 

46  

02 

MED 

47  

02 

MED 

48  

02 

MED 

49  

03 

SURG 

50  

03 

SURG 

51    

03 

SURG 

52  

03 

SURG 

53  

03 

SURG 

54  

03 

SURG 

55  

03 

SURG 

56  

03 

SURG 

57  

03 

SURG 

58  

03 

SURG 

59  

03 

SURG 

60  

03 

SURG 

61    

03 

SURG 

62  

03 

SURG 

63  

03 

SURG 

64  

03 

MED 

65  

03 

MED 

66  

03 

MED 

67  

03 

MED 

68  

03 

MED 

69  

03 

MED 

70  

03 

MED 

71    

03 

MED 

72  

03 

MED 

73  

03 

MED 

74  

03 

MED 

75   

04 

SURG 

76  

04 

SURG 

77  

04 

SURG 

78  

04 

MED 

79  

04 

MED 

80  

04 

MED 

81   

04 

MED 

82  

04 

MED 

83  

04 

MED 

84  

04 

MED 

85  

04 

MED 

DRG  title 


Relative 

Geometric 

Arittimetic 

weights 

mean  LOS 

mean  LOS 

1.3532 

3.3 

5.3 

1.2680 

4^ 

6.2 

.6844 

24 

•   3.6 

.3318 

2.0 

2.0 

.8463 

a2 

4.3 

.5282 

2.1 

2.7 

.2085 

1.6 

1.6 

1.0267 

4i) 

5.3 

.5931 

2.7 

3.5 

.6804 

\2 

1.4 

1 .0261 

2.6 

3.9 

.4871 

1.9 

2.6 

.5682 

1.4 

1.9 

.8131 

2.2 

3.3 

.3378 

1.6 

1.6 

6??? 

1.6 

2.1 

.4416 

2.5 

4.1 

.6449 

4.1 

5.0 

.6946 

2.8 

a4 

.7524 

3.5 

4.6 

.4795 

2.5 

3.2 

.2975 

2.9 

2Jd 

1.8471 

3.7 

SJO 

.8390 

1j6 

2.0 

.8486 

1.9 

2.9 

.7954 

14) 

2.0 

1.1767 

2.3 

3.6 

.4823 

3.2 

3.2 

.8648 

1.9 

2.8 

.8881 

2.1 

2.8 

1.1571 

3.0 

4.8 

.2739 

1.5 

1.5 

.6700 

1.9 

2.6 

.2086 

1.5 

15 

1.2529 

2.9 

4J 

.2953 

1.3 

^J3 

1.3078 

3X) 

4.5 

1.2517 

4w4 

6.7 

.5270 

2.3 

2.9 

.5551 

2.6 

3£ 

.8059 

2.9 

3.7 

.6764 

3.4 

4.2 

.5210 

2.7 

3.3 

.3989 

2.3 

2.7 

.6206 

2.8 

3.4 

.6464 

2.6 

3.4 

.7671 

3.3 

4.3 

.3356 

2.1 

2.1 

3.1078 

7.8 

9.9 

2.6947 

8.3 

11.1 

1.2105 

3.6 

5.1 

1.3898 

6.1 

7.1 

1.6472 

6.6 

8.4 

.9030 

4.5 

5.6 

1.5196 

6.1 

6.1 

1.3674 

52 

7.0 

.9723 

4.3 

5.5 

.5250 

2.6 

3.2 

1.2450 

5.0 

-   6.5 

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W  CC  .... 

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W/O  CC 

•TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17  

CONCUSSION  AGE  >17  W  CC  

CONCUSSION  AGE  >17  W/O  CC  

•CONCUSSION  AGE  0-17  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC  

RETINAL  PROCEDURES   

ORBITAL  PROCEDURES  

PRIMARY  IRIS  PROCEDURES  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17  

•EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17  

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS  ... 

HYPHEMA  

ACUTE  MAJOR  EYE  INFECTIONS  

NEUROLOGICAL  EYE  DISORDERS 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC  

•OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 

MAJOR  HEAD  &  NECK  PROCEDURES  

SIALOADENECTOMY 

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADEN- 
ECTOMY. 

CLEFT  LIP  &  PALATE  REPAIR  

SINUS  &  MASTOID  PROCEDURES  AGE  >17 

•SINUS  &  MASTOID  PROCEDURES  AGE  0-17  

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT  PROCE- 
DURES. 

RHINOPLASTY  

T&A  PROC,  EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY 
ONLY,  AGE>17. 

T&A  PROC,  EXCEPT  TONSILLECTOMY  &yOR 

ADENOIDECTOMY  ONLY,  AGE  0-17. 

TONSILLECTOMY  &yOR  ADENOIDECTOMY  ONLY,  AGE  >17  

•TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17  ... 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17 

•MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  OR.  PROCEDURES 

EAR,  NOSE,  MOUTH  &  THROAT  MALIGNANCY   

DYSEQUILIBRIUM   

EPISTAXIS  

EPIGLOTTITIS  

OTITIS  MEDIA  &  URI  AGE  >17  W  CC  

OTITIS  MEDIA  &  URI  AGE  >17  W/O  CC  

OTITIS  MEDIA  &  URI  AGE  0-17  

LARYNGOTRACHEITIS  

NASAL  TRAUMA  &  DEFORMITY  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  >17 

•OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0- 
17. 

MAJOR  CHEST  PROCEDURES  

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W  CC  

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W/O  CC 

PULMONARY  EMBOLISM  

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W 
CC 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/O 
CC 

•RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 

RESPIRATORY  NEOPLASMS  - 

MAJOR  CHEST  TRAUMA  W  CC 

MAJOR  CHEST  TRAUMA  W/O  CC  

PLEURAL  EFFUSION  W  CC 
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Table  t— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length  of  Stay— Continued 


ORG 


86  

87  

88  

89  

90  

91  

92  

93  

94  

95  

96  

97  

98  

99  

100  ... 

101  ... 

102  ... 

103  ... 

104  ... 

105  ... 

106  ... 

107  ... 

108  ... 

109  ... 

110  ... 

111  ... 

112  ... 

113  ... 

114  ... 

115  ... 

116  ... 

117  ... 

118  ... 

119  ... 

120  ... 

121  ... 

122  ... 

123  ... 

124  ... 

125  ... 

126  ... 

127  ... 

128  ... 

129  ... 

130  ... 

131  ... 

132  ... 

133  ... 

134  ... 

135  ... 

136  ... 

137  ... 

138  ... 
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MDC 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
05 
05 

05 

05 
05 
05 
05 
05 
05 
05 
05 

05 

05 

05 

05 

05 
05 
05 
05 

05 

05 
05 

05 

05 
05 
05 
05 
05 
05 
05 
05 
05 
05 

05 

05 
05 


Type  of 
DRG 


MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
MED 

MED 

MED 
MED 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

MED 
MED 


DRG  title 


PLEURAL  EFFUSION  W/0  CC  

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE   

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/0  CC  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17 

INTERSTITIAL  LUNG  DISEASE  W  CC  

INTERSTITIAL  LUNG  DISEASE  W/0  CC   

PNEUMOTHORAX  W  CC  

PNEUMOTHORAX  W/0  CC 

BRONCHITIS  &  ASTHMA  AGE  >17  W  CC  

BRONCHITIS  &  ASTHMA  AGE  >17  W/0  CC 

BRONCHITIS  &  ASTHMA  AGE  0-17  

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC 

RESPIRATORY  SIGNS  &  SYMPTOMS  W/0  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/0  CC  

HEART  TRANSPLANT  

CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC 
W  CARDIAC  CATH. 

CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC 
W/0  CARDIAC  CATH. 

CORONARY  BYPASS  W  PTCA  

CORONARY  BYPASS  W  CARDIAC  CATH  

OTHER  CARDIOTHORACIC  PROCEDURES  

CORONARY  BYPASS  W/0  PTCA  OR  CARDIAC  CATH  

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC   

MAJOR  CARDIOVASCULAR  PROCEDURES  W/0  CC 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES  

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT 
UPPER  LIMB  &  TOE. 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DIS- 
ORDERS. 

PRM  CARD  PACEM  IMPL  W  AMI,  HRT  FAIL  OR  SHK,  OR  AICD 
LEAD  OR  GNRTR  PR. 

OTH  PERM  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY 
ARTERY  STENT  IMPLNT. 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACE- 
MENT. 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT  

VEIN  LIGATION  &  STRIPPING  

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES  

CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP,  DIS- 
CHARGED ALIVE. 

CIRCULATORY  DISORDERS  W  AMI  W/0  MAJOR  COMP,  DIS- 
CHARGED ALIVE, 

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  & 
COMPLEX  DIAG. 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/O 
COMPLEX  DIAG. 

ACUTE  &  SUBACUTE  ENDOCARDITIS  

HEART  FAILURE  &  SHOCK  

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST,  UNEXPLAINED 

PERIPHERAL  VASCULAR  DISORDERS  W  CC  

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC  

ATHEROSCLEROSIS  W  CC  

ATHEROSCLEROSIS  W/0  CC  

HYPERTENSION  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W 
CC. 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/ 
OCC. 

•CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17  .. 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC  .... 


Relative 
weights 


.6706 

1 .3741 
.9431 

1.0887 
.6753 
.6245 

1.1783 
.7624 

1.1942 
.5973 
.7963 
.5974 
.6783 
.6842 
.5289 
.8502 
.5426 
19.0801 

7.2220 

5.6426 

7.3332 
5.4624 
5.7505 
4.0337 
4.1531 
2.2236 
1.9200 
2.7188 

1.5531 

3.4736 

2.4635 

1.2942 

1.5475 
1.2288 
2.0093 
1.6318 

1.1091 

1.5135 
1.4018 

1.0436 

2.5151 
1.0156 
.7656 
1.0799 
.9475 
.6057 
.6723 
.5656 
.5857 
.8643 

.6011 

.8188 
.8164 


Geometric 
mean  LOS 


2.8 
4.8 
4.3 
5.1 
3.7 
3.3 
5.0 
3.5 
4.8 
3.0 
3.9 
3.1 
3.3 
2.4 
1.8 
3.3 
2.1 
35.2 
9.3 

7.6 

9.1 
9.3 
8.3 
6.9 
7.3 
4.9 
2.7 
9.5 

6.0 

6.2 

2.8 

2.7 

2.0 
3.0 
5.0 
5.6 

3A 

2.7 
3.4 

2.2 

9.3 
4.2 
5.1 
1.6 
4.7 
3.7 
2.5 
1.9 
2.6 
3.3 

2.3 

3.3 
3.1 


Arithmetic 
mean  LOS 


3.8 
6.3 
5.3 
6.1 
4.3 
4.0 
6.2 
4.3 
6.4 
3.6 
4.8 
3.7 
4.5 
3.1 
2.2 
4.4 
2.7 
56.0 
11.9 

9.4 

10.9 

10.5 

11.0 

7.8 

9.6 

5.7 

3.8 

12.5 

8.2 

8.4 

3.9 

4.1 

2.9 
4.9 
82 
6.8 

4.2 

4.4 
4.5 

2.9 

12.1 
5.4 
5.9 
2.8 
5.9 
4.5 
3.1 
2.4 
3.3 
4.4 

2.9 

3.3 
4.0 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length  of  Stay— Continued 


drg 


139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 

155 

156 

157 
158 
159 

160 

161 
162 

163 
164 
165 
166 
167 

168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 

183 

184 

185 

186 

187 
188 
189 
190 
191 
192 


MDC 


05 
05 
05 
05 
05 
05 
05 
06 
06 
06 
06 
06 
06 
06 
06 
06 

06 

06 


Type  of 
DRG 


MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 


06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

03 

SURG 

03 

SURG 

06 

SURG 

06 

SURG 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

03 

MED 

03 

MED 

03 

MED 

06 

MED 

06 

MED 

06 

MED 

07 

SURG 

07 

SURG 

ORG  title 


CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/0  CC 

ANGINA  PECTORIS  

SYNCOPE  &  COLLAPSE  W  CC 

SYNCOPE  &  COLLAPSE  W/0  CC  

CHEST  PAIN   

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/0  CC  

RECTAL  RESECTION  W  CC 

RECTAL  RESECTION  W/0  CC  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC  

PERITONEAL  ADHESIOLYSIS  W  CC  

PERITONEAL  ADHESIOLYSIS  W/0  CC  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE 
>17  WCC. 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE 
>17  W/OCC. 

•STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE 
0-17. 

ANAL  &  STOMAL  PROCEDURES  W  CC 

ANAL  &  STOMAL  PROCEDURES  W/0  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE 
>17WCC. 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE 
>1 7  W/OCC. 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O 
CC 

•HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  W  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  W/0 
CC 

MOUTH  PROCEDURES  W  CC  

MOUTH  PROCEDURES  W/O  CC  

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W  CC  

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W/0  CC  

DIGESTIVE  MALIGNANCY  W  CC  

DIGESTIVE  MALIGNANCY  W/0  CC  

G.I.  HEMORRHAGE  W  CC  

G.I.  HEMORRHAGE  W/0  CC  

COMPLICATED  PEPTIC  ULCER  

UNCOMPLICATED  PEPTIC  ULCER  W  CC  

UNCOMPLICATED  PEPTIC  ULCER  W/0  CC 

INFLAMMATORY  BOWEL  DISEASE 

G.I.  OBSTRUCTION  W  CC  

G.I.  OBSTRUCTION  W/0  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE 
>17  WCC. 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE 
>1 7  W/OCC. 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE 
0-17. 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORA- 
TIONS, AGE  >1 7. 

•DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORA- 
TIONS, AGE  0-17. 

DENTAL  EXTRACTIONS  &  RESTORATIONS  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/0  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17  

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W  CC  

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/O  CC  


Relative 

Geometric 

Arithmetic 

weights 

mean  LOS 

mean  LOS 

.5087 

2.1 

2.5 

.5840 

2.3 

2.8 

.7094 

2.9 

3.7 

.5426 

2.2 

2.7 

.5348 

1.8 

2.2 

1.1513 

3J 

5.3 

.6502 

2.2 

2.8 

2.7908 

9.1 

10.3 

1.6377 

6.1 

6.7 

3.4324 

10.1 

12.1 

1.5743 

6.2 

6.7 

2.8115 

9.1 

11.0 

1.3464 

4.9 

6.0 

1.9571 

6.9 

8.3 

1.2162 

5.0 

5.6 

4.1380 

10.1 

13.2 

1.3793 

3.5 

4.5 

.8432 

6.0 

6.0 

1.2385 

4.0 

5.6 

.6580 

2.1 

2.6 

1.3127 

3.7 

5.0 

.7817 

2.2 

2.7 

1.1002 

2.9 

42 

.6292 

1.6 

2.0 

.8720 

2.1 

2.1 

2.3538 

7.3 

8.5 

1.2706 

4.4 

4.9 

1 .4861 

4.1 

5.2 

.9038 

2.4 

2.8 

1.2131 

3.3 

4.7 

.7494 

1.9 

2.5 

2.8361 

7.8 

11.2 

1.2561 

3.6 

4.8 

1.3135 

5.1 

6.9 

.7110 

2.7 

3.8 

.9997 

3.9 

4.9 

.5466 

2.5 

2.9 

1.0992 

4.1 

5.3 

.8823 

3.7 

4.5 

.6525 

2.7 

3.2 

1.0909 

4.8 

6.2 

.9229 

4.2 

5.4 

.5285 

2.8 

3.4 

.7834 

3.4 

4.3 

.5726 

2.4 

3.0 

.5266 

2.3 

3.0 

.8560 

3.3 

4.5 

.3214 

2.9 

2.9 

.7772 

2.9 

3.9 

1.0941 

4.1 

5.6 

.5841 

2.4 

3.2 

.9681 

3.8 

5.6 

4.3647 

10.6 

14.2 

1.8479 

5.7 

7.0 
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drg 


193  ... 

194  ... 

195  ... 

196  ... 

197  ... 

198  ... 

199  ... 

200  ... 

201  ... 

202  ... 

203  ... 

204  ... 

205  ... 

206  ... 

207  ... 

208  ... 

209  ... 

210  ... 

211  ... 

212  ... 

213  ... 

214  ... 

215  ... 

216  ... 

217  ... 

218  ... 

219  ... 

220  ... 

221  ... 

222  ... 

223  ... 

224  .. 

225  ... 

226  ... 

227  ... 

228  ...  { 

229  ... 

230  ... 

231  ... 

232  ... 

233  ... 

234  ... 


MDC 


Type  of 
DRG 


07 

07 

07 
07 
07 

07 

07 

07 

07 
07 
07 
07 
07 
07 

07 
07 
08 

08 

08 

08 

08 

08 
08 
08 

08 

08 

08 

08 

08 
08 
08 

08 

08 

08  !  SURG 

08 

08 


SURG 

SURG 

SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 
MED 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

SURG 

SURG 


DRG  title 


08 

08 

08 

08 
08 
08 


SURG 
SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 


BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0 
C.D.E.  W  CC. 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0 
C.D.E.  W/0  CC. 

CHOLECYSTECTOMY  W  C.D.E.  W  CC   

CHOLECYSTECTOMY  W  C.D.E.  W/0  CC 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0  C.D.E. 
WCC. 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0  C.D.E. 
W/0  CC. 

HEPATOBILIARY     DIAGNOSTIC     PROCEDURE     FOR     MALIG- 
NANCY. 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIG- 
NANCY. 

OTHER  HEPATOBILIARY  OR  PANCREAS  OR.  PROCEDURES  ... 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS  

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS  

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY  

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA  W  CC 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA  W/O 
CC. 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC  

DISORDERS  OF  THE  BILIARY  TRACT  W/0  CC  

MAJOR    JOINT    &    LIMB    REATTACHMENT    PROCEDURES    OF 
LOWER  EXTREMITY. 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17 
WCC. 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17 
W/0  CC. 

•HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0- 
17. 

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TIS- 
SUE DISORDERS. 

NO  LONGER  VALID  

NO  LONGER  VALID  

BIOPSIES  OF   MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE 
TISSUE. 

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND,  FOR  MUSCSKELET 
&  CONN  TISS  DIS. 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR 
AGE  >17  WCC. 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR 
AGE>17W/OCC. 

•LOWER    EXTREM    &    HUMER    PROC    EXCEPT    HIP.    FOOT, 
FEMUR  AGE  0-17. 

NO  LONGER  VALID  

NO  LONGER  VALID  

MAJOR    SHOULDER/ELBOW   PROC,    OR   OTHER    UPPER    EX- 
TREMITY PROC  W  CC. 

SHOULDER,  ELBOW  OR  FOREARM  PROC,  EXC  MAJOR  JOINT 
PROC,  W/0  CC, 

FOOT  PROCEDURES 

SOFT  TISSUE  PROCEDURES  W  CC  _ 

SOFT  TISSUE  PROCEDURES  W/0  CC  

MAJOR  THUMB  OR  JOINT  PROC,  OR  OTH  HAND  OR  WRIST 
PROC  W  CC. 

HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC,  W/O 
CC. 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  & 
FEMUR. 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT 
HIP  &  FEMUR. 

ARTHROSCOPY  

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W  CC 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC  W/O 
CC. 


Relative 
weights 


Geometric 
mean  LOS 


3.4150 

1.6394 

2.9468 
1.6603 
2.4209 

1 .2360 

2.3278 

3.0720 

3.5771 
1.3202 
1.3042 
1.2186 
1.1831 
.7257 

1.1049 

.6473 

2.1217 

1.8053 

1 .2625 

.8468 

1.7128 

.0000 

.0000 

2.1374 

2.7842 

1.4902 

1.0127 

.5841 

.0000 
.0000 
.9394 

.8046 

1 .0528 

1.4373 

.8175 

1.0502 

.7328 

1.1609 

1.3614 

1.1675 
2.0314 
1.2439 


10.3 

5.4 

8.4 
4.9 
7.1 

3.9 

7.2 

7.2 

10.3 
5.0 
5.0 
4.6 
4.7 
3.1 

4.0 
2.3 
4.6 

5.9 

4.5 

11.1 

6.1 

.0 

.0 

6.9 

8.6 

4.2 

2.7 

5.3 

.0 

.0 

2.0 

1.7 

3.2 
4.1 
2.1 
2.4 

1.9 

3.2 

3.1 

2.4 
5.3 
2.7 


Arithmetic 
mean  LOS 


12.7 

6.6 

10.0 
5.7 
8.6 

4.5 

9.7 

11.1 

14.2 
6.6 
6.7 
6.0 
6.4 
4.1 

5.2 
2.9 
5.2 

6.8 

4.9 

11.1 

8.3 

.0 

.0 

9.5 

12.6 

5.3 

3.2 

5.3 

.0 

.0 

2.6 

2.0 

4.5 
6.0 
2.8 
3.6 

2.4 

4.7 

4.6 

4.1 
7.5 
3.4 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length  of  Stay — Continued 


DRG 


235  .. 

236  .. 

237  .. 

238  .. 

239  .. 

240  .. 

241  .. 

242  .. 

243  .. 

244  .. 

245  .. 

246  .. 

247  .. 

248  .. 

249  .. 

250  .. 

251  .. 

252  .. 

253  .. 

254  .. 

255  .. 

256  .. 

257  .. 

258  .. 

259  .. 

260  ... 

261  ... 

262*^^. 

263  ... 

264  ... 

265  ... 

266  ... 

267  ... 

268  ... 

269  ... 

270  ... 

271  ... 

272  ... 

273  ... 

274  ... 

275  ... 

276  ... 

277  ... 

278  ... 

279  ... 

280  ... 

281  ... 


MDC 


08 
08 
08 

08 
08 

08 
08 
08 
08 
08 
08 
08 
08 

08 
08 

08 

08 
08 
08 
08 
08 
08 


Type  of 
DRG 


MED 
MED 
MED 

MED 
MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 
MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 


09  SURG 
09  SURG 
09  i  SURG 
09  I  SURG 
09  I  SURG 


09 
09 

09 

09 

09 


09 


SURG 
SURG 

SURG 

SURG 

SURG 


09 

SURG 

09 

SURG 

09 

SURG 

09 

SURG 

09 

MED 

09 

MED 

09 

MED 

09 

MED 

09 

MED 

09 

MED 

09 

MED 

09 

MED 

09 

MED 

09 

MED 

DRG  title 


MED 


FRACTURES  OF  FEMUR  

FRACTURES  OF  HIP  &  PELVIS   

SPRAINS,    STRAINS,    &    DISLOCATIONS    OF    HIP,    PELVIS    & 

THIGH. 

OSTEOMYELITIS  

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN 

TISS  MALIGNANCY. 

CONNECTIVE  TISSUE  DISORDERS  W  CC  

CONNECTIVE  TISSUE  DISORDERS  W/O  CC  

SEPTIC  ARTHRITIS  

MEDICAL  BACK  PROBLEMS  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/O  CC  

NON-SPECIFIC  ARTHROPATHIES  

SIGNS    &    SYMPTOMS    OF    MUSCULOSKELETAL    SYSTEM    & 

CONN  TISSUE. 

TENDONITIS,  MYOSITIS  &  BURSITIS 

AFTERCARE,    MUSCULOSKELETAL   SYSTEM   &   CONNECTIVE 

TISSUE. 
FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17 

WCC. 
FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17 

W/O  CC. 
*FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0- 

17. 
FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE 

>17WCC. 
FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE 

>17  W/OCC. 
*FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE 

0-17. 
OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

DIAGNOSES. 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC   

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

BREAST   PROC   FOR   NON-MALIGNANCY   EXCEPT   BIOPSY  & 

LOCAL  EXCISION. 
BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY 
SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W 

CC. 
SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS 

W/O  CC. 
SKIN  GRAFT  &/0R  DEBRID   EXCEPT  FOR  SKIN   ULCER  OR 

CELLULITIS  W  CC. 
SKIN  GRAFT  &/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR 

CELLULITIS  W/O  CC. 

PERIANAL  &  PILONIDAL  PROCEDURES  

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCE- 
DURES. 

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W  CC  

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W/O  CC  

SKIN  ULCERS 

MAJOR  SKIN  DISORDERS  W  CC  

MAJOR  SKIN  DISORDERS  W/O  CC  

MALIGNANT  BREAST  DISORDERS  W  CC 

MALIGNANT  BREAST  DISORDERS  W/O  CC  

NON-MALIGANT  BREAST  DISORDERS 

CELLULITIS  AGE  >17  W  CC  

CELLULITIS  AGE  >17  W/O  CC  

CELLULITIS  AGE  0-17  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W 

CC. 
TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W/O 

CC. 


.4577 


Relative 

Geometric 

1 

Arithmetic 

weights 

mean  LOS 

mean  LOS 

.7475 

3.8 

5.1 

.7167 

3.9 

5.0 

.5445 

2.9 

3.6 

1.2827 

6.4 

8.4 

.9657 

4.9 

6.3 

1.2316 

5.0 

6.7 

.6066 

3.2 

4.0 

1.0152 

5.1 

6.6 

.7170 

3.8 

4.7 

.7014 

3.8 

4.8 

.4801 

2.8 

3.6 

.5573 

3.0 

3.7 

.5564 

2.6 

3.4 

.7566 

3.6 

4.6 

.6508 

2.5 

3.5 

.6705 

3.2 

4.1 

.4615 

2.3 

2.9 

.2537 

1.8 

1.8 

.7273 

3.7 

4.8 

.4344 

2.6 

3.2 

.2954 

2.9 

2.9 

.7645 

3.8 

5.1 

.9153 

2.3 

2.9 

.7242 

1.8 

2.1 

.8671 

1.9 

2.8 

6428 

1.3 

1.5 

.9205 

1.7 

2.2 

.8409 

2.7 

3.9 

2.0527 

8.6 

11.8 

1.1213 

5.3 

7.1 

1 .5630 

4.4 

7.0 

.8479 

2.4 

3.3 

.9756 

2.9 

4.1 

1.1919 

2.4 

3.8 

1.6213 

5.6 

7.9 

.7435 

2.2 

3.1 

.9921 

5.6 

7.1 

.9989 

4.8 

6.3 

.6270 

3.3 

4.4 

1.1271 

4.7 

6.5 

.6269 

2.5 

3.8 

.6538 

3.5 

4.4 

.8323 

4.7 

5.8 

.5628 

3.7 

4.4 

.6722 

4.1 

5.1 

.6740 

3.3 

4.2 

2.4 


3.1 
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Mean  Length  of  Stay— Continued 

DRG 

MDC 

te' 

DRG  title 

1 

Relative 
weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

282  ... 

283  ... 

09 
09 
09 
10 

10 
10 

10 
10 
10 
10 
10 
10 
10 
10 
10 
10 

10 
10 
10 
10 

11 
11 

11 

11 

11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 

11 

11 
11 
11 
11 
11 

11 

11 

12 
12 
12 
12 

MED 
MED 
MED 
SURG 

SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED      ■ 

MED 

MED 
MED 
MED 
MED 
MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

•TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17  .... 
MINOR  SKIN  DISORDERS  W  CC  

.2569 

.7141 

.4375 

2.0096 

2.2196 
1 .8074 

2.0819 
.9714 
.9187 
.6730 
2.4603 
1.1770 
.7528 
.7460 
.8567 
.5213 

.4976 

.9448 

1 .0797 

.5883 

3.5315 

2.5381 

2.3395 

1.1790 

1 .2476 
.6587 

1.5880 
.9430 

1.0881 
.6130 

1.0283 
.6653 
.4950 

2.0624 

1.3389 
.6906 

1.1406 
.6201 
.8664 
.5797 
.5653 
.7851 
.4491 
.6292 

.4193 

.3541 
.7043 
.5215 
.3189 
1.0149 

.6079 

.7660 

1 .5888 

1.1891 

.8981 

.6235 

2.2 
3.6 
2.5 
7.7 

5.2 

7.4 

4.6 
2.0 
1.9 
1.6 
7.1 
3.5 
3.7 
3.0 
4.0 
2.8 

2.4 
3.8 
4.8 
2.8 
8.2 
7.2 

6.5 

3.2 

3.7 
■     2.0 
4.1 
2.0 
3.0 
1.6 
3.1 
1.8 
2.3 
4.5 
4.9 
2.1 
4.4 
2.1 
4.4 
3.3 
3.0 
2.4 
1.6 
3.0 

2.2 

3.1 
2.7 
1.7 
1.6 
4.1 

2.6 

3.3 
4.3 
3.3 
2.8 
2.0 

2.2 
47 

284  ... 

MINOR  SKIN  DISORDERS  W/O  CC  

32 

285  ... 

286  ... 

AMPUTAT    OF    LOWER    LIMB    FOR    ENDOCRINE,    NUTRIT,    & 

METABOL  DISORDERS. 
ADRENAL  &  PITUITARY  PROCEDURES  

10.6 
66 

287  ... 

288  ... 

SKIN   GRAFTS   &   WOUND   DEBRID    FOR    ENDOC,    NUTRIT  & 

METAB  DISORDERS. 
OR.  PROCEDURES  FOR  OBESITY 

10.4 
57 

289  ... 

PARATHYROID  PROCEDURES 

30 

290  ... 

THYROID  PROCEDURES   

24 

291    ... 

THYROGLOSSAL  PROCEDURES  

20 

292  ... 

293  ... 

294  ... 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W  CC  

OTHER  ENDOCRINE,  NUTRIT  &  METAB  O.R.  PROC  W/O  CC  

DIABETES  AGE  >35  

10.4 
4.9 
48 

295  ... 

DIABETES  AGE  0-35  

39 

296  ... 

297  ... 

298  ... 

299  ... 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/O 
CC 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17  

INBORN  ERRORS  OF  METABOLISM  

5.3 
3.5 

3.5 
54 

300  ... 

ENDOCRINE  DISORDERS  W  CC  

62 

301    ... 

ENDOCRINE  DISORDERS  W/O  CC  

36 

302   ... 

KIDNEY  TRANSPLANT  

97 

303  ... 

304  ... 

305  ... 

306  ... 

KIDNEY.    URETER    &    MAJOR    BLADDER    PROCEDURES    FOR 

NEOPLASM. 
KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL 

WCC. 
KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL 

W/O  CC. 
PROSTATECTOMY  W  CC  

8.7 
8.9 
3.9 
54 

307  ... 

PROSTATECTOMY  W/O  CC  

24 

308  ... 

MINOR  BLADDER  PROCEDURES  W  CC  

6  1 

309  ... 

MINOR  BLADDER  PROCEDURES  W/O  CC  

25 

310  ... 

TRANSURETHRAL  PROCEDURES  W  CC  

43 

311    ... 

TRANSURETHRAL  PROCEDURES  W/O  CC  

1  9 

312  ... 

URETHRAL  PROCEDURES,  AGE  >17  W  CC  

46 

313  ... 

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC 

24 

314  ... 

•URETHRAL  PROCEDURES,  AGE  0-17  

23 

315  ... 

316  ... 

OTHER  KIDNEY  &  URINARY  TRACT  O.R.  PROCEDURES 

RENAL  FAILURE  

7.8 
67 

317  ... 

ADMIT  FOR  RENAL  DIALYSIS 

32 

318  ... 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC  

60 

319  ... 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC  

2  9 

320  ... 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC 

54 

321  ... 

322  ... 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O  CC  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 

3.9 
38 

323  ... 

URINARY  STONES  W  CC,  &/0R  ESW  LITHOTRIPSY  

32 

324   ... 

URINARY  STONES  W/O  CC  

1  9 

325  ... 

326  ... 

327  ... 

328  ... 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W 

CC 
KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O 

CC 
•KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17  ... 
URETHRAL  STRICTURE  AGE  >1 7  WCC  

3.9 

2.7 

3.1 
37 

329  ... 

URETHRAL  STRICTURE  AGE  >17  W/O  CC 

25 

330  ... 

•URETHRAL  STRICTURE  AGE  0-17 

1  6 

331  ... 

332  ... 

333  ... 

334  ... 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W 

CC 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/O 

CC 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17  

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

5.5 

3.4 

4.4 
SO 

335  ...  1 

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC  

35 

336  ... 

TRANSURETHRAL  PROSTATECTOMY  W  CC  

36 

337  ...  1 

TRANSURETHRAL  PROSTATECTOMY  W/O  CC  

22 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length  of  Stay— Continued 


DRG 


MDC 


Type  of 
DRG 


DRG  title 


Relative 
weights 


Geometric 
mean  LOS 


Arithmetic 
mean  LOS 


338 
339 
340 
341 
342 
343 
344 

345 

346 
347 
348 
349 
350 
351 
352 
353 

354 

355 

356 

357 

358 
359 
360 
361 
362 
363 
364 
365 
366 
367 
368 
369 

370 
371 
372 
373 
374 
375 
376 

377 

378 
379 
380 
381 

382 
383 

384 

385 

386 

_37 
388 


12 
12 
12 
12 
12 
12 
12 

12 

12 
12 
12 
12 
12 
12 
12 
13 

13 

13 

13 

13 


SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
SURG 

SURG 

SURG 

SURG 

SURG 


13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

MED 

13 

MED 

13 

MED 

13 

MED 

14 

SURG 

14 

SURG 

14 

MED 

14 

MED 

14 

SURG 

14 

SURG 

14 

MED 

14 

SURG 

14 

MED 

14 

MED 

14 

MED 

14 

SURG 

14 

MED 

14 

MED 

14 

MED 

15 

15 

15 

15 

TESTES  PROCEDURES,  FOR  MALIGNANCY  

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17 

•TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  0-17  

PENIS  PROCEDURES  .> 

CIRCUMCISION  AGE  >17  

•CIRCUMCISION  AGE  0-17  

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES 
FOR  MALIGNANCY. 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT 
FOR  MALIGNANCY. 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC  

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W/0  CC  

BENIGN  PROSTATIC  HYPERTROPHY  W  CC  

BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC  

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 

•STERILIZATION,  MALE  

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RAD- 
ICAL VULVECTOMY. 

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG 
WCC. 

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG 
W/0  CC. 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCE- 
DURES. 

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MA- 
LIGNANCY. 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC  

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/0  CC  .... 

VAGINA,  CERVIX  &  VULVA  PROCEDURES  

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  

•ENDOSCOPIC  TUBAL  INTERRUPTION  

D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY  

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W  CC  

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/0  CC  

INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM  

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DIS- 
ORDERS. 

CESAREAN  SECTION  W  CC  

CESAREAN  SECTION  W/0  CC  

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  W/0  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C  

•VAGINAL  DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/0R  D&C 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/0  O.R.  PRO- 
CEDURE. 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R.  PRa 
CEDURE. 

ECTOPIC  PREGNANCY  

THREATENED  ABORTION  

ABORTION  W/0  D&C  

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR 
HYSTEROTOMY. 

FALSE  LABOR 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICA- 
TIONS. 

OTHER  ANTEPARTUM  DIAGNOSES  W/0  MEDICAL  COMPLICA- 
TIONS. 

•NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE 
CARE  FACILITY. 

•EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYN- 
DROME, NEONATE. 

•PREMATURITY  W  MAJOR  PROBLEMS   

•PREMATURITY  W/0  MAJOR  PROBLEMS 


1.1598 

1.0637 
.2834 

1.1125 
.8606 
.1540 

1.0994 

.8850 

.9669 
.5868 
.6994 
.4393 
.6962 
.2363 
.6762 
1.9662 

1.5142 
.9471 
.7930 

2.3678 


3.3 
2.9 
2.4 
2.1 
2.6 
1.7 
1.6 

2JS 

4.2 
2.3 
3.2 
2.0 
3.6 
1.3 
2.7 
5.4 

4.8 

3.2 

2.2 

7.0 


5.1 
4.5 
2.4 
32 
3£ 
1.7 
2.4 

3.7 

5.7 
3.1 
4.2 
2.5 
4.4 
1.3 
3.9 
7.1 

5.8 

3.4 

2.6 

8.7 


1.2377 

3.7 

4.4 

.8724 

2.7 

2.9 

.8832 

2.5 

3.0 

1.1850 

2.4 

3.4 

.3020 

^      1.4 

1.4 

.7775 

2.5 

3.3 

.7605 

2.6 

3.5 

1.8299 

4.9 

7.1 

1.2435 

4.7 

6.7 

.5558 

2.2 

3.0 

1.0486 

4.8 

6.2 

.5540 

2.4 

3.2 

1.1037 

4.5 

6.0 

.7226 

3.8 

3.6 

.5785 

2.6 

3.3 

.4018 

1.9 

2.1 

.7118 

2.5 

32 

.6856 

4.4 

4.4 

.5246 

2.4 

3.5 

1.3418 

3.1 

5.4 

.9321 

2.3 

2.8 

.4438 

2.1 

3.1 

.3447 

1.6 

1.9 

.5785 

1.7 

2.3 

.2097 

1.2 

1.3 

.5250 

2.8 

4.0 

.3457 

1.8 

2.4 

1.3760 

1:8 

1.8 

4.5376 

17.9 

17.9 

3.0991 

13.3 

13.3 

1.8699 

8.6 

8.6 
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DRG 

MDC 

Type  of 
DRG 

DRG  title 

Relative 
weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

389  ... 

15 
15 
15 
16 
16 
16 

16 
16 
16 

16 
16 
17 
17 

17 

17 
17 
17 
17 

17 

17 

17 
17 

17 
17 
17 

17 

18 
18 
18 
18 
18 
18 
18 
18 
18 
19 

19 

19 
19 
19 
19 
19 
19 
19 
20 
20 

20 

20 
20 

SURG 
SURG 
SURG 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

MED 
MED 

SURG 

SURG 

SURG 

MED 
MED 

MED 
MED 
MED 

MED 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 

SURG 

•FULL  TERM  NEONATE  W  MAJOR  PROBLEMS  

1 .8398 
1.6011 
.1526 
3.1400 
1.3479 
1.6743 

.8170 
1 .0895 
1.2145 
1.2525 

.7076 
2.6450 
2.6136 

1.0641 

1.7141 

.8541 

1.9110 

2.7825 

1.2467 

1.9957 

1.0593 
.8997 

.4177 

.4028 

1 .3970 

.7882 

3.5467 

1.5004 

.8818 

.9925 

.8892 

.6151 

.6676 

.4797 

1.6009 

2.3807 

.6802 

.5384 
.5750 
.6910 
.8447 
.7925 
.7467 
.7113 
.2974 
.7290 

.4270 

.7934 
.6899 

.0000 
1.6217 
1.9196 

4.7 
3.4 
3.1 
7.2 
9.1 
4.1 

3.3 
2.1 
3.9 
4.7 
3.0 
5.9 
7.8 

2.8 

5.7 
3.2 
4.9 
7.5 

3.4 

4.7 

4.5 
2.8 

1.8 

1.5 
5.5 

3.1 

10.3 
5.6 
3.6 
4.8 
3.9 
3.0 
3.1 
2.4 
5.7 
8.7 

3.0 

3.4 
3.4 
4.4 
4.9 
6.0 
4.7 
3.3 
2.3 
3.9 

3.4 

10.7 
7.5 

.0 
5.0 
5.7 

4.7 

390  ... 

•NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS  

34 

391    ... 

•NORMAL  NEWBORN   

3  1 

392  ... 

393  ... 

SPLENECTOMY  AGE  >17  „ 

•SPLENECTOMY  AGE  0-17 

9.7 
9  1 

394  ... 

395  ... 

OTHER    OR.    PROCEDURES    OF   THE    BLOOD    AND    BLOOD 

FORMING  ORGANS. 
RED  BLOOD  CELL  DISORDERS  AGE  >17 

6.8 
4.6 

396  ... 

RED  BLOOD  CELL  DISORDERS  AGE  0-17  

3.2 

397  ... 

COAGULATION  DISORDERS   

5.4 

398  .. 

399  . 

400  ... 

401  ... 

402  ... 

403  ... 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC  

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/0  CC  

LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR.  PROCEDURE   

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W 

CC 
LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC 

W/O  CC. 
LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC  

6.0 
3.7 

9.1 
11.0 

4.2 

80 

404  ... 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC  

43 

405  ... 

406  ... 

407  ... 

408  ... 

409  ... 

410  ... 

411  ... 

•ACUTE  LEUKEMIA  W/O  MAJOR  OR   PROCEDURE  AGE  0-17  .. 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R. 
PROC  W  CC. 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R. 
PROC.  W/O  CC. 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER 
OR.  PROC 

RADIOTHERAPY  

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DI- 
AGNOSIS. 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY  

4.9 
10.1 

4.2 

7.8 

6.1 
3.6 

23 

412  ... 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  

2.0 

413  ... 

414  ... 

415  ... 

416  ... 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W 

CC 
OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/ 

OCC. 
OR.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES  .. 
SEPTICEMIA  AGE  >17  

7.5 

4.2 

14.1 
7.3 

417  ... 

SEPTICEMIA  AGE  0-17  

49 

418  ... 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS  

6  1 

419  ... 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC  

4.9 

420   ... 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC  

3.7 

421    ... 

VIRAL  ILLNESS  AGE  >17  

39 

422  ... 

423  ... 

424  ... 

425  ... 

426  ... 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES  

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILL- 
NESS. 

ACUTE    ADJUSTMENT    REACTION    &    PSYCHOLOGICAL    DYS- 
FUNCTION. 

DEPRESSIVE  NEUROSES  

3.0 

7.7 

14.0 

4.1 

47 

427   ... 

NEUROSES  EXCEPT  DEPRESSIVE  

50 

428   ... 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL 

68 

429   ... 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION 

67 

430  ... 

431  ... 

PSYCHOSES  

CHILDHOOD  MENTAL  DISORDERS  

8.4 
70 

432   ... 

OTHER  MENTAL  DISORDER  DIAGNOSES  

52 

433  ... 

ALCOHOUDRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA  

3.1 

434  ... 

435  ... 

436  ... 

ALC/DRUG    ABUSE    OR    DEPEND,    DETOX    OR    OTH    SYMPT 

TREAT  W  CC. 
ALC/DRUG    ABUSE    OR    DEPEND.    DETOX    OR    OTH    SYMPT 

TREAT  W/O  CC. 
ALC/DRUG  DEPENDENCE  W  REHABILITATION  THERAPY  

5.2 

4.4 

13.6 

437  ... 

438  ... 

ALC/DRUG  DEPENDENCE,  COMBINED  REHAB  &  DETOX  THER- 
APY. 
NO  LONGER  VALID  

9.0 
0 

439   ... 

21 

SKIN  GRAFTS  FOR  INJURIES 

74 

440  ... 

21  1  SURG          1 

WOUND  DEBRIDEMENTS  FOR  INJURIES  

8.9 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length  of  Stay— Continued 


DRG 

MDC 

Type  of 
DRG 

441    ... 

21 

SURG 

442  ... 

21 

SURG 

443  ... 

21 

SURG 

444  ... 

21 

MED 

445  ... 

21 

MED 

446  ... 

21 

MED 

447  ... 

21 

MED 

448  ... 

21 

MED 

449  ... 

21 

MED 

450  ... 

21 

MED 

451    ... 

21 

MED 

452  ... 

21 

MED 

453  ... 

21 

MED 

454  ... 

21 

MED 

455  ... 

21 

MED 

456  ... 

457  ... 

458  ... 

459   ... 

460  ... 

461    ... 

23 

SURG 

462  ... 

23 

MED 

463  ... 

23 

MED 

464  ... 

23 

MED 

465  ... 

23 

MED 

466  ... 

23 

MED 

467  ... 

23 

MED 

468  ... 

469  ... 

470  ... 

471    ... 

08 

SURG 

472  ... 

473  ... 

17 

474  ... 

475  ... 

04 

MED 

476  ... 

SURG 

477  ... 

SURG 

478  ... 

05 

SURG 

479  ... 

05 

SURG 

480  ... 

SURG 

481    ... 

SURG 

482  ... 

SURG 

483  ... 

SURG 

484  ... 

24 

SURG 

485  ... 

24 

SURG 

486  ... 

24 

SURG 

487  ... 

24 

MED 

488  ... 

25 

SURG 

489  ... 

25 

MED 

490  ... 

25 

MED 

491   ... 

08 

SURG 

492  ... 

17 

MED 

493  ... 

07 

SURG 

DRG  title 


HAND  PROCEDURES  FOR  INJURIES  

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W  CC  

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W/O  CO  

TRAUMATIC  INJURY  AGE  >17  W  CC  

TRAUMATIC  INJURY  AGE  >17  W/O  CC  

•TRAUMATIC  INJURY  AGE  0-17 

ALLERGIC  REACTIONS  AGE  >17  

•ALLERGIC  REACTIONS  AGE  0-17  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC  ... 

•POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 

COMPLICATIONS  OF  TREATMENT  W  CC  

COMPLICATIONS  OF  TREATMENT  W/O  CC  

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC  ... 

NO  LONGER  VALID  

NO  LONGER  VALID  

NO  LONGER  VALID  .-. 

NO  LONGER  VALID  

NO  LONGER  VALID  

O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH 
SERVICES. 

REHABILITATION 

SIGNS  &  SYMPTOMS  W  CC 

SIGNS  &  SYMPTOMS  W/O  CC  

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY 
DIAGNOSIS. 

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY 
DIAGNOSIS. 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS  

EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DI- 
AGNOSIS. 

••PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS 

••UNGROUPABLE  

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER 
EXTREMITY. 

NO  LONGER  VALID  

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  >17 

NO  LONGER  VALID  

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUP- 
PORT. 

PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DI- 
AGNOSIS. 

NON-EXTENSIVE    O.R.    PROCEDURE    UNRELATED   TO   PRIN- 
CIPAL DIAGNOSIS. 

OTHER  VASCULAR  PROCEDURES  W  CC   

OTHER  VASCULAR  PROCEDURES  W/O  CC 

LIVER  TRANSPLANT  

BONE  MARROW  TRANSPLANT  

TRACHEOSTOMY  FOR  FACE,  MOUTH  &  NECK  DIAGNOSES 

TRACHEOSTOMY  EXCEPT  FOR  FACE,  MOUTH  &  NECK  DIAG- 
NOSES. 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  

LIMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR  MULTIPLE 
SIGNIFICANT  TRA. 

OTHER    O.R.    PROCEDURES    FOR    MULTIPLE    SIGNIFICANT 
TRAUMA. 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA  

HIV  W  EXTENSIVE  O.R.  PROCEDURE  

HIV  W  MAJOR  RELATED  CONDITION  

HIV  W  OR  W/O  OTHER  RELATED  CONDITION  

MAJOR   JOINT   &   LIMB   REATTACHMENT   PROCEDURES   OF 
UPPER  EXTREMITY. 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAG- 
NOSIS. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC  


Relative 

Geometric 

Arithmetic 

weights 

mean  LOS 

mean  LOS 

.9185 

2.2 

3.1 

2.2447 

5.2 

7.9 

.9604 

2.5 

3.3 

.7068 

3.3 

4.3 

.4796 

2.4 

3.0 

.2962 

2.4 

2.4 

.5218 

1.9 

2.5 

.0974 

2.9 

2.9 

.8140 

2.6 

3.7 

.4356 

1.6 

2.0 

.2631 

2.1 

2.1 

.9922 

3.5 

4.9 

.5065 

2.2 

2.9 

.8161 

3.2 

4.5 

.4661 

1.9 

2.6 

.0000 

.0 

.0 

.0000 

.0 

.0 

.0000 

.0 

.0 

.0000 

.0 

.0 

.0000 

.0 

.0 

1.1304 

2.4 

4.5 

1.3558 

9.8 

12.4 

.6814 

3.3 

4.3 

.4953 

2.5 

3.2 

.6710 

2.0 

3.6 

.6995 

2.3 

3.9 

.5054 

2.1 

3.3 

36495 

9.4 

13.3 

.0000 

.0 

.0 

.0000 

.0 

.0 

3.2312 

4.9 

5.6 

.0000 

.0 

.0 

3.7175 

7.8 

13.4 

.0000 

.0 

.0 

3.7064 

8.0 

11.2 

2.2619 

8.6 

11.7 

1.7659 

5.3 

8.0 

2.3493 

5.0 

7.3 

1.4604 

2.9 

3.8 

10.7204 

17.6 

23.1 

8.6480 

22.2 

25.1 

3.6326 

9.9 

12.9 

15.9802 

32.9 

40.6 

5.5399 

9.0 

13.3 

3.0215 

7.4 

9.1 

4.8710 

8.4 

12.3 

1.9497 

5.3 

7.4 

4.7592 

12.0 

18.2 

1.7870 

6.1 

8.7 

.9616 

3.8 

5.3 

1.6696 

3.0 

3.5 

4.4339 

11.4 

16.8 

1.8341 

4.3 

5.7 
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TABie  5 


-List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length  of  Stay— Continued 


ORG 


MDC 


Type  of 
DRG 


org  title 


Relative 
weights 


Geometric 
mean  LOS 


Arithmetic 
mean  LOS 


494 
495 
496 
497 
498 
499 
500 

501 
502 
503 
504 
505 
506 

507 

508 

509 

510 
511 


07 


08 
08 
08 
08 
08 

08 
08 
08 
22 
22 
22 

22 

22 

22 

22 
22 


SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

MED 

SURG 

SURG 

MED 

MED 

MED 
MED 


LAPAROSCOPIC  CHOLECYSTECTOMY  W/0  C.D.E.  W/O  CC  

LUNG  TRANSPLANT  

COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION  

SPINAL  FUSION  W  CC 

SPINAL  FUSION  W/O  CC 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC  .. 
BACK  &  NECK   PROCEDURES  EXCEPT  SPINAL  FUSION  W/O 

CC. 

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/O  CC  

KNEE  PROCEDURES  W/O  PDX  OF  INFECTION  

EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT  

EXTENSIVE  3RD  DEGREE  BURNS  W/O  SKIN  GRAFT  

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC 

OR  SIG  TRAUMA. 
FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/O  CC 

OR  SIG  TRAUMA. 
FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INHAL  INJ  W  CC 

OR  SIG  TRAUMA. 
FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INH  INJ  W/O  CC 

OR  SIG  TRAUMA. 

NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA  

NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA  ... 


1.0276 
9.1249 
5.6734 
2.8425 
1.7943 
1.4487 
.9837 

2.5446 
1.5591 
1.2047 
12.8853 
2.1552 
4.1711 

1.8963 

1.5807 

.8575 

1.3433 
.8283 


2.0 
13.1 
8.4 
4.9 
2.8 
3.6 
2.3 

8.0 
5.2 
3.1 

23.5 
2.6 

12.5 

6.8 

5.8 

3.9 

5.1 
3.5 


2.5 
15.9 
10.8 
6.3 
3.4 
4.8 
2.8 

10.0 
6.3 
4.0 

31.1 
5.1 

16.8 

9.5 

8.6 

5.4 

7.4 
5.2 


•  Medicare  data  have  t>een  supplemented  by  data  from  19  states  for  low  volume  DRGS. 
••  DRGS  469  and  470  contain  cases  which  could  not  tje  assigned  to  valid  DRGS. 
Notfe:  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases. 
Not0:  Arithmetic  mean  is  presented  for  informational  purposes  only. 


Not 

i:  Relative  weights 
TABLE  7A. 

are  based  on  medicare  patient  data  and  may  not  be  appropriate  for  other  patients. 

—MEDICARE  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay 

[FY98  MEDPAR  Update  12/98  Grouper  V16.0] 

DRG 

Number 
discharges 

Arithmetic 
mean  LOS 

10th 
percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 

percentile 

1  

36506 

7109 

7 

6015 

98703 
377 

11683 
3373 
1698 

19098 
3155 

44239 

6486 

354618 

143996 

12049 
3303 

27014 
7911 
6115 
1409 
2567 
7637 

54321 

24173 

29 

3593 

11084 

3704 

1 

3126 

9.2605 
9.8658 

10.5714 
7.4519 
3.4164 
3.1326 
9.7496 
3.1254 
6.1143 
6.5697 
4.0396 
6.2732 
5.1576 
6.0040 
3.7354 
5.9114 
3.3657 
5.4748 
3.7895 
9.9243 
6.8027 
4.9003 
4.1747 
5.0362 
3.3500 
3.5862 
5.2931 
6.0999 
3.6126 

13.0000 
4.3349 

2 
3 

1 
1 
1 
1 
2 
1 
1 
2 
1 
2 
2 
2 
1 
2 
1 
2 
1 
2 
2 
2 
1 
1 
1 
1 
1 
1 
1 

13 
1 

4 
5 
4 
3 
1 
1 
4 
1 
3 
3 
2 
3 
3 
3 
2 
3 
2 
3 
2 
5 
3 
2 
2 
2 
2 
1 
1 
3 
2 
13 
2 

7 
7 

12 
5 
2 
2 
7 
2 
5 
5 
3 
4 
4 
5 
3 
5 
3 
4 
3 
8 
S 
4 
3 
4 
3 
3 
3 
5 
3 

13 
3 

12 
12 
12 
9 
4 
4 
12 
4 
8 
8 
5 
7 
6 
7 
5 
7 
4 
7 
5 
13 
9 
6 
5 
6 
4 
4 
7 
8 
5 
13 
5 

19 

2  

20 

3  

14 

4  

16 

5  

7 

6  

7 

7  

19 

8  

7 

9  

12 

10  ... 

13 

11  ... 

8 

12  ... 

12 

13  ... 

9 

14  ... 

11 

15  ... 

7 

16  ... 

11 

17  ... 

6 

18  ... 

10 

19  ... 

7 

20  ... 

19 

21  ... 

13 

?? 

9 

23  ... 

8 

24  ... 

10 

25  ... 

6 

26 

6 

27  ... 

12 

28  ... 

12 

29 

7 

30  ... 

13 

31  ... 

8 
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32 

34 

35 

36 

37 

38 

39 

40 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

59 

60 

61 

62 

63 

64 

65  . 

66  . 

67  . 

68  . 

69  . 

70  . 

71  . 

72  . 

73  . 

74  . 

75  . 

76  . 

77  . 

78  . 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  ., 

94  ., 

95  .. 

96  ., 

97  .. 

98  .. 

99  .. 
100 


Table  7A.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  VI 6.0] 


DRG 


Number 
discharges 


Arithmetic 
mean  LOS 


10th 
percentile 


25th 
percentile 


50th 
percentile 


75th 
percentile 


1388 

2.6981 

1 

2 

3 

19926 

5.3284 

2 

4 

6 

4860 

3.4829 

2 

3 

4 

4637 

1.4238 

1 

1 

1545 

3.8460 

3 

5 

106 

2.6415 

2 

3 

1458 

1.8759 

1 

2 

1967 

3.3421 

2 

4 

3287 

2.1150 

1 

2 

84 

4.0476 

2 

2 

4 

1346 

4.9562 

3 

4 

6 

2489 

3.4339 

2 

3 

4 

3035 

4.5519 

2 

3 

6 

1196 

3.1304 

1 

2 

4 

1 

6.0000 

6 

6 

6 

2268 

5.0004 

2 

4 

6 

2816 

1.9950 

1 

2 

275 

2.8873 

1 

3 

242 

1 .9463 

1 

2 

2676 

3.6214 

2 

4 

1 

1.0000 

1 

1 

1548 

2.8443 

2 

3 

583 

2.8405 

2 

3 

496 

4.7702 

3 

5 

76 

2.5921 

2 

3 

4 

1.2500 

1 

1 

236 

4.8051 

3 

6 

2 

2,5000 

2 

3 

3 

3257 

4.4473 

2 

3 

5 

3255 

6.6224 

2 

4 

8 

31668 

2.9110 

1 

2 

4 

6943 

3.2093 

2 

3 

4 

510 

3.7118 

2 

3 

4 

13096 

4.1846 

2 

3 

5 

4070 

3.3174 

2 

3 

4 

38 

2.7368 

2 

2 

3 

108 

3.4259 

2 

3 

4 

789 

3.5349 

2 

3 

4 

6418 

4.3408 

2 

3 

5 

1 

2.0000 

2 

2 

2 

2 

40117 

9.9090 

3 

5 

7 

12 

40189 

11.0696 

3 

5 

9 

14 

2189 

5.1092 

1 

2 

4 

7 

29868 

7.0817 

3 

5 

6 

9 

203034 

8.4200 

3 

4 

7 

10 

8367 

5.5711 

2 

3 

5 

7 

9 

6.1111 

1 

4 

6 

7 

67396 

6.9696 

2 

3 

5 

9 

6816 

5.4608 

2 

3 

4 

7 

1499 

3.2115 

1 

2 

3 

4 

21440 

6.5169 

2 

3 

5 

8 

1715 

3.7638 

1 

2 

3 

5 

67211 

6.2429 

1 

3 

5 

8 

395665 

5.2571 

2 

3 

4 

7 

507777 

6.1138 

2 

3 

5 

8 

46106 

4.3389 

2 

3 

4 

5 

63 

3.9683 

1 

2 

3 

5 

14068 

6.2258 

2 

3 

5 

8 

1431 

4.2851 

1 

2 

4 

6 

12904 

6.3868 

2 

3 

5 

8 

1503 

3.6334 

1 

2 

3 

4 

63347 

4.7647 

2 

3 

4 

6 

28210 

3.7386 

1 

2 

3 

5 

18 

4.5000 

2 

2 

3 

4 

19288 

3.1362 

1 

1 

2 

4 

7679 

2.1705 

1 

1 

21 

31 

90th 
percentile 


3 

5 

6 

10 

4 

1 

5 

3 

2 

4 

2 

4 

6 

4 

6 

4 

6 

6 

10 

2 

3 

2 

4 

1 

3 

3 

5 

12 

3 

1 

2 

10 
3 
9 
14 
5 
6 
7 
7 
6 
5 
6 
7 
8 
2 
19 
21 
10 
12 
16 
10 
9 
14 
10 
6 
13 
7 
12 
9 
11 
7 
7 
12 
8 
13 
7 
8 
7 
5 
6 
4 
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101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125  . 

126  . 

127  . 

128  . 

129  . 

130  . 

131  . 

132  . 

133  . 

134  . 

135  . 

136  . 

138  . 

139  . 

140  . 

141  . 

142  . 

143  . 

144  . 

145  . 

146  . 

147  . 

148  . 

149  . 

150  . 

151  . 

152  . 

153  . 

154  .. 

155  .. 

156  .. 

157  .. 

158  .. 

159  .. 

160  .. 

161  .. 

162  .. 

163  .. 

164  .. 

165  .. 

166  .. 

167  .. 


'ABLE  7A.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay- 

[FY98  MEDPAR  Update  12/98  Grouper  V16.0] 


-Continued 


DRG 


Number 
discharges 


19908 
4712 
526 
32469 
28435 
3874 
96633 
5213 
66066 
58950 
6548 
80275 
45999 
8660 
14332 
270327 
3493 
6394 
1547 
36472 
168411 
83057 
41857 
144199 
69258 
5245 
720949 
13882 
4476 
93152 
26175 
166567 
7046 
32604 
7501 
1134 
203034 
74491 
89482 
85001 
40519 
173003 
77203 
6725 
12161 
2295 
142496 
16260 
22047 
4378 
4733 
1785 
32146 
5559 
5 
8532 
4386 
17279 
10447 
12543 
6726 
6 
5059 
1803 
3401 
2666 


Arithmetic 
mean  LOS 


4.4001 

2.7177 

55.9620 

11.8910 

9.4345 

10.9174 

10.4780 

10.9714 

7.8103 

9.5307 

5.6188 

3.8243 

11.8933 

8.1865 

8.4104 

3.9279 

4.1457 

2.8907 

4.8946 

8.2124 

6.5102 

3.9825 

4.4094 

4.4338 

2.8460 

11.8471 
5.3848 
5.8857 
2.8132 
5.8377 
4.4798 
3.0916 
2.3686 
3.3402 
4.3393 
2.9365 
3.9942 
2.5373 
2.8042 
3.7313 
2.7087 
2.1910 
5.3186 
2.8174 

10.3049 
6.7115 

12.0975 
6.7259 

11.0292 
5.9826 
8.2766 
5.6112 

13.1977 
4.4970 

10.6000 
5.5772 
2.6423 
4.9647 
2.7383 
4.1562 
1.9967 
3.3333 
8.5274 
4.9434 
5.1541 
2.7817 


10th 
percentile 


25th 
percentile 


1 

1 

9 

3 

4 

5 

5 

3 

4 

2 

2 

1 

3 

2 

2 

1 

1 

1 

1 

1 

2 

•1 

1 

1 

1 

3 

2 

3 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

5 

3 

5 

4 

4 

2 

3 

3 

4 

1 

2 


50th 
percentile 


2 
1 
15 
6 
6 
7 
7 
6 
5 
5 
4 
1 
5 
4 
4 
1 
1 
1 
1 
2 
4 
2 
1 
2 
1 
6 
3 
4 
1 
3 
3 
2 
1 
2 
2 
1 
2 
1 
1 
2 
1 
1 
2 
1 
7 
5 
7 
5 
6 
3 
5 
4 
7 
2 
2 
2 
1 
2 
1 
2 
1 
3 
5 
3 
3 
2 


3 

2 

38 

10 
7 
9 
9 
9 
7 
8 
6 
3 
9 
7 
7 
3 
3 
2 
3 
5 
5 
4 
2 
3 
2 
9 
4 
5 
1 
5 
4 
2 
2 
3 
3 
2 
3 
2 
2 
3 
2 
2 
4 
2 
9 
7 
10 
6 
9 
6 
7 
5 
10 
4 
11 
4 
2 
4 
2 
3 
1 
3 
7 
5 
4 
2 


75th 
percentile 


6 
3 
81 
15 
11 
13 
12 
14 
9 
11 
7 
5 
15 
10 
11 
5 
5 
4 
6 
11 
8 
5 
6 
6 
4 
15 
7 
7 
3 
7 
6 
4 
3 
4 
5 
4 
5 
3 
3 
5 
3 
3 
7 
4 
12 
8 
14 
8 
14 
8 
10 
7 
16 
6 
13 
7 
3 
6 
4 
5 
2 
5 
10 
6 
6 
3 


90th 
percentile 


8 
5 
125 
22 
17 
18 
17 
21 
13 
18 
8 
8 
23 
16 
16 
8 
9 
6 
11 
18 
12 
7 
10 
8 
6 
23 
10 
9 
7 
10 
7 
6 
4 
6 
8 
6 
8 
5 
5 
7 
5 
4 
11 
5 
17 
10 
21 
10 
19 
11 
14 
8. 
25 
8 
22 
11 
5 
10 
5 
9 
4 
5 
14 
8  . 
10 
5 
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Table  7A.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  VI  6.0] 


DRG 


168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195 

196 

197 

198 

199 

200 

201 

202 

203 

204 

205 

206 

207 

208 

209 

210 

211 

212 

213 

216 

217 

218 

219 

220 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 


Number 
discharges 


1649 
857 
12092 
1053 
31897 
2312 
249000 
25202 
17587 
10522 
3593 
12330 
90227 
24379 
234882 
76735 
89 
4222 
7 
838 
75482 
9623 
66 
9649 
834 
6497 
742 
5896 
1262 
22829 
6333 
1863 
1177 
1502 
27309 
29813 
54942 
23086 
1713 
32550 
9792 
353744 
133786 
29098 
8 
7866 
6023 
19595 
22521 
19288 
4 
17769 
7897 
5773 
5252 
4296 
2550 
1137 
2280 
10903 
527 
4814 
2558 
5355 
39188 
1699 


Arithmetic 
mean  LOS 


10th 
percentile 


4.6731 
2.4982 
11.1993 
4.7673 
6.9143 
3.7855 
4.8426 
2.9397 
5.2799 
4.4893 
3.1795 
6.1658 
5.3446 
3.4107 
4.3349 
2.9911 
3.0225 
4.5246 
3.2857 
3.9224 
5.5481 
3.2219 
5.5909 
14.1563 
7.0432 
12.6191 
6.5660 
9.9910 
5.6830 
8.6119 
4.5173 
9.6334 
11.0110 
14.0752 
6.5861 
6.7010 
5.9723 
6.3271 
4.1004 
5.1222 
2.9086 
5.1342 
6.7558 
4.9011 
3.6250 
8.3354 
9.5177 
12.5727 
5.2767 
3.1965 
9.2500 
2.5644 
2.0380 
4.4653 
5.9842 
2.7491 
3.5910 
2.4450 
4.7487 
4.6309 
4.0892 
7.4909 
3.4461 
5.0045 
4.9057 
3.5621 


1 

1 

2 

1 

2 

1 

2 

1 

2 

2 

1 

2 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

4 

2 

5 

2 

4 

2 

3 

2 

2 

2 

4 

2 

2 

2 

2 

1 

1 

1 

3 

3 

3 

1 

2 

2 

3 

2 


25th 
percentile 


2 

1 

5 

2 

3 

1 

3 

2 

3 

2 

2 

3 

3 

2 

2 

1 

1 

2 

2 

2 

2 

1 

2 

7 

4 

7 

4 

6 

4 

5 

3 

5 

4 

6 

3 

3 

3 

3 

2 

2 

1 

3 

4 

3 

2 

4 

4 

5 

3 

2 

1 

1 

1 

2 

2 

1 

1 

1 

2 

2 

1 

3 

2 

2 

3 

2 


50th 
percentile 


3 
2 
8 
4 
5 
3 
4 
3 
4 
4 
3 
5 
4 
3 
3 
2 
2 
3 
3 
3 
4 
2 
4 
10 
6 
10 
6 
8 
5 
7 
4 
7 
8 
11 
5 
5 
5 
5 
3 
4 
2 
4 
6 
4 
4 
6 
7 
9 
4 
3 
6 
2 
2 
3 
4 
2 
2 
2 
3 
3 
2 
5 
3 
4 
4 
3 


75th 
percentile 


6 
3 

14 
6 
9 
5 
6 
4 
6 
6 
4 
8 
7 
4 
5 
4 
3 
6 
4 
5 
7 
4 
7 

17 
9 

IS 
8 

12 
7 

10 
6 

13 

14 

18 
8 
9 
7 
8 
5 
6 
4 

Si 

6 
5 
10 
12 
15 
6 
4 
12 
3 
3 
6 
8 
3 
4 
3 
6 
6 
5 
9 
4 
6 
6 
4 


90th 
percentile 


10 
5 

22 
9 

14 
8 
9 
5 

10 
8 
6 

12 

10 
6 


8 

11 
6 
9 

28 

12 

23 

11 

17 

9 

15 

8 

19 

22 

28 

13 

13 

11 

12 

8 

10 

6 

8 

11 

7 

5 

17 

19 

26 

9 

5 

18 

5 

4 

9 

12 

5 

8 

5 

10 

10 

9 

16 

7 

9 

9 

6 
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Table  7A.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  VI 6.0] 

DRG                         Number 
""^                      discharges 

Arithmetic 
mean  LOS 

10th 
percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

238 

7684 

55608 

12878 
3005 
2655 

83845 

12628 
4919 
1343 

14016 
8925 

10902 
3601 
2274 

18995 
9941 
5904 

19379 

16797 

3704 

4700 

1775 

645 

25880 
3815 
4082 
2523 
240 
873 
8758 
2727 

22440 

5622 

1342 

2431 

201 

989 

83986 

27530 
11 

14848 

6385 

1 

5325 

1773 

5979 

2145 

5999 

1972 

4787 

8532 

76 

4798 

318 

83797 

3416 

232852 

36465 

86 

1113 

16055 
2798 
7788 

19947 

12267 
2771 

8.2965 
6.2447 
6.6378 
4.0090 
6.5646 
4.7270 
4.8210 
3.5727 
3.7312 
3.4163 
4.6222 
3.5356 
4.1172 
2.9081 
4.7535 
3.2011 
5.0899 
2.9197 
2.0623 
2.7608 
1.4715 
2.1808 
3.9271 

11.3104 
7.0029 
6.9581 
3.3436 
4.0833 
3.7537 
7.8451 
3.0983 
7.0501 
6.2757 
4.3644 
6.4825 
3.7612 
4.4034 
5.7562 
4.4238 
5.0909 
4.2196 
3.0641 
3.0000 
4.7213 
3.1985 

10.5514 
6.6112 

10.4182 
5.7221 
3.0171 
2.4319 
2.0132 

10.3558 
4.9119 
4.7445 
3.8662 
5.2808 
3.5335 
3.5116 
5.3998 
6.2361 
3.5647 
9.7017 
8.7442 
8.8996 
3.8964 

3 

2 
2 

1 
2 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
'      1 
1 
1 
1 
3 
2 
1 
1 
1 

1 
2 
1 
3 
2 
1 
1 
1 
1 
2 
2 
1 
1 
1 
3 
1 
1 
3 
2 
3 
2 

2 

2 

2 

1 
5 
4 
2 
1 

4 
3 
3 
2 
3 
3 
3 
2 
2 
2 
2 
1 
2 
1 
3 
2 
2 
2 
1 
1 
1 
1 
1 
5 
3 
2 
1 
1 
1 
3 
1 
4 
3 
2 
3 
1 
2 
3 
3 
3 
2 
1 
3 
2 
1 
5 
3 
5 
3 
1 
1 
1 
4 
2 
2 
2 
3 
2 
1 
2 
3 
2 
6 
5 
4 
2 

6 
5 
5 
3 
5 
4 
4 
3 
3 
3 
4 
2 
3 
2 
4 
3 
4 
2 
2 
2 
1 
1 
3 
8 
5 
4 
2 
3 
2 
6 
2 
6 
5 
3 
5 
2 
4 
5 
4 
4 
3 
3 
3 
4 
3 
8 
5 
7 
4 
2 
2 
1 
8 
4 
4 
3 
4 
3 
2 
4 
5 
3 
7 
7 
7 
3 

10 
8 
8 
5 
8 
6 
6 
4 
5 
4 
6 
4 
5 
4 
6 
4 
6 
3 
2 
.       3 
2 
3 
5 

14 
8 
8 
4 
5 
4 

10 
4 
8 
7 
5 
8 
5 
5 
7 
5 
5 
S 
4 
3 
6 
4 

13 
8 

12 
6 
3 
3 
2 

13 
6 
6 
5 
6 
4 
4 
7 
8 
4 

11 

10 

11 
5 

16 

239 

12 

240 

13 

241 

7 

242 

13 

?4^ 

9 

244 

9 

245 

7 

?46 

7 

247 

7 

248 

9 

?4Q 

7 

250 

8 

?S1 

5 

253 

9 

254 

6 

?">« 

10 

257 

5 

258 

3 

259 

6 

260 

2 

261 

4 

262 

8 

263 

22 

?64 

13 

?fiS 

14 

266 

7 

267 

9 

?fifl 

8 

269 

16 

270 

7 

271 

13 

272 

12 

?7^ 

8 

274 

13 

275 

8 

276 

8 

277 

10 

278 

8 

279 

8 

280 

8 

281 

6 

282 

3 

283 

9 

284 

6 

285 

21 

286 

13 

287 

20 

288 

9 

289 

6 

290 

4 

291 

3 

292 

21 

293 

10 

?Q4 

9 

pqs 

7 

?<>f 

10 

?97 

6 

?9R 

7 

?99 

11 

300 

12 

301 

7 

30? 

17 

3m 

15 

304 

18 

.■^os 

7 
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Table  7A.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  VI 6.0] 


ORG 

Number 

Arithmetic 

10th 

25th 

50th 

75th 

90th 

discharges 

mean  LOS 

percentile 

percentile 

percentile 

percentile 

percentile 

306  

9087 

5.4264 

2 

3 

7 

12 

307  

2172 

2.3596 

1 

2 

3 

4 

308  

8237 

6.1412 

' 

2 

4 

8 

13 

309  

4040 

2.5252 

1 

2 

3 

S 

310  

25234 
7913 
1652 

4.3353 
1.9368 
4.5745 

] 

2 

1 
1 

3 

1 
3 

5 
2 
6 

9 

311  

4 

312  

10 

313  

636 

2.4009 

1 

2 

3 

5 

314  

1 

2.0000 

2 

2 

2 

2 

2 

315  

28095 

7.8214 

2 

5 

10 

17 

316  

93946 

6.6586 

3 

5 

8 

13 

317  

787 
6040 

3.1525 
5.9818 

1 
3 

2 

4 

3 
8 

6 

318  

12 

319  

452 

2.8496 

1 

2 

4 

6 

320  

182629 

5.4053 

3 

4 

7 

10 

321  

26785 

3.8728 

2 

2 

3 

5 

7 

322  

66 

3.7273 

2 

3 

4 

e 

323  

16620 

3.2068 

1 

2 

4 

6 

324  

7588 

1.9258 

1 

1 

2 

4 

325  

7746 

3.8615 

2 

3 

5 

7 

326  

2359 

2.6880 

1 

2 

3 

5 

327  

9 

3.4444 

2 

3 

6 

6 

328  

682 

3.7097 

2 

3 

5 

7 

329  

107 

2.4579 

1 

1 

3 

5 

331  

44791 

5.5053 

3 

4 

7 

11 

332  

4640 

3.4358 

1 

3 

4 

7 

333  

264 

4.4356 

2 

3 

5 

10 

334  

14143 

5.0008 

3 

3 

4 

6 

8 

335  

10325 

3.5485 

2 

3 

3 

4 

5 

336  

46390 

3.6056 

2 

3 

4 

7 

337  

30864 

2.2143 

1 

2 

3 

3 

338  

2138 

5.1300 

2 

3 

7 

12 

339  

1797 

4.5042 

1 

3 

6 

10 

340  

2 

1.0000 

1 

1 

1 

1 

341  

4067 

3.1913 

1 

2 

3 

6 

342  

874 

3.4748 

2 

2 

4 

7 

344  

4100 

2.3539 

1 

1 

2 

5 

345  

1230 

3.7195 

1 

2 

4 

6 

346  

4931 

5.7175 

3 

4 

7 

11 

347  

370 

3.1595 

1 

2 

4 

7 

348  

3080 

4.1844 

2 

3 

5 

8 

349  

591 

2.5296 

1 

2 

3 

5 

350  

6519 

4.3806 

2 

2 

4 

5 

8 

352  

692 

3.9263 

1 

1 

3 

5 

7 

353  

2693 

7.0791 

3 

4 

5 

8 

13 

354  

8980 

5.7827 

3 

3 

4 

7 

10 

355  

5919 

3.4087 

2 

3 

3 

4 

5 

356  

28210 

2.5548 

1 

2 

2 

3 

4 

357  

6046 

8.6508 

3 

5 

7 

10 

16 

358  

24803 

4.4161 

2 

3 

3 

5 

7 

359  

29406 

17303 

473 

2.8913 
3.0327 
3.3742 

2 

1 
1 

2 
2 

1 

3 
3 
2 

3 
3 
4 

4 

360   

5 

361  

7 

362  

1 
3572 

1.0000 
3.2900 

1 
1 

1 
2 

1 
2 

1 
3 

1 

363  

7 

364  

1811 

3.5400 

1 

1 

2 

4 

7 

365  

2008 

4324 

466 

7.1116 
6.6751 
3.0193 

2 

1 
1 

3 
3 
1 

5 
5 
2 

9 
8 
4 

15 

366  

14 

367 

6 

368  

2756 

6.2144 

2 

3 

5 

8 

12 

369  

2740 

3.2281 

1 

1 

2 

4 

6 

370  

1120 

5.9848 

3 

3 

4 

5 

9 

371  

1192 

3.6460 

2 

3 

3 

4 

5 

372  

847 

3.2621 

1 

2 

2 

3 

5 

373  

3838 

2.1449 

1 

2 

2 

2 

3 

374  

134 

3.1716 

1 

2 

2 

3 

4 
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ABLE  7A.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  V16.0] 

DRG 

Number 
discharges 

Arithmetic 
mean  LOS 

10th 
percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

375  .. 

5 

199 

35 

173 

350 

87 

183 

54 

1486 

121 

1 

6 

9 

2630 

1779 

77187 

17 

19143 

18492 

1493 

7294 

6217 

1452 

36218 

4103 

2824 

667 

2404 

3746 

49872 

21 

28 

7391 

687 

42535 

213568 

41 

22297 

15835 

3029 

13089 

91 

9072 

1385 

15534 

4568 

1659 

855 

29447 

58875 

306 

438 

6312 

21675 

14502 

3279 

11570 

1183 

5298 

562 

15691 

3343 

5016 

2198 

4686 

2 

4.4000 

3.4472 
5.4000 
2.7746 
3.0914 
1.8851 
2.3005 
1.2963 
3.9711 
2.4132 
2.0000 
5.8333 
3.3333 
9.6696 
6.8375 
4.5508 
3.1765 
5.3427 
5.9583 
3.7173 
9.1058 

11.0227 
4.1887 
8.0041 
4.3359 

10.1331 
4.1829 
7.7417 
6.1030 
3.5697 
2.2857 
2.0000 
7.4619 
4.1499 

14.0456 
7.3051 
4.7805 
6.0470 
4.9039 
3.6524 
3.9185 
2.9890 
7.7017 

14.0072 
4.0610 
4.6421 
4.9458 
6.7766 
6.5176 
8.3608 
6.9869 
5.2283 
3.1039 
5.1476 
4.3431 

13.5166 
8.9775 
7.4480 
8.9332 
3.0498 
7.9084 
3.2767 
4.2845 
3.0100 
2.5378 
1.5000 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
3 
1 
1 
1 
1 
2 
1 
2 
2 
1 
2 
1 
3 
1 
1 
2 
1 
1 
1 
2 
1 
~     4 
2 
1 
2 
2 
1 
1 
1 
2 
2 
1 
1 
1 
1 
2 
2 
1" 
1 
1 
1 
1 
4 
3 
1 
2 
1 
1 
1 
1 
1 
1 
1 

1 
1 
1 
2 
1 
1 
1 
1 
2 
1 
2 
5 
1 
4 
2 
2 
1 
2 
3 
2 
3 
5 
1 
3 
2 
5 
2 
2 
3 
2 
1 
1 
3 
2 
6 
4 
2 
3 
2 
2 
2 
1 
3 
5 
2 
2 
2 
2 
3 
3 
3 
2 
1 
2 
2 
7 
5 
3 
3 
1 
3 
1 
2 
1 
1 
1 

5 
2 
3 
2 
2 
1 
1 
1 
3 
2 
2 
5 
4 
7 
4 
3 
2 
4 
5 
3 
6 
8 
3 
6 
3 
8 
3 
5 
4 
3 
2 
1 
6 
3 

11 
6 
4 
5 
4 
3 
3 
2 
6 

10 
3 
3 
3 
4 
5 
6 
5 
3 
2 
4 
4 

12 
8 
5 
6 
2 
6 
2 
3 
2 
2 
9 

5 
3 
5 
3 
3 
2 
3 
1 
5 
3 
2 
7 
4 

12 
8 
6 
4 
7 
7 
5 

11 

14 
5 

10 
6 

13 
5 

10 
6 
4 
3 
2 

10 
5 

17 
9 
6 
7 
6 
5 
5 
4 
9 

17 
5 
6 
6 
8 
8 

11 
8 
5 
4 
6 
5 

21 

11 
9 

11 
4 

10 
4 
5 
4 
3 
9 

9 

376  .. 

7 

377  .. 

13 

378  .. 

4 

379  .. 

6 

380  .. 

3 

381  .. 

5 

382  .. 

2 

383  ... 

8 

384  .. 

5 

385  ... 

2 

389  ... 

7 

390  ... 

5 

392  ... 

20 

394  .. 

15 

395  ... 

9 

396  .. 

6 

397  .. 

11 

398  ... 

11 

399  ... 

7 

400  ... 

20 

401  ... 

22 

402  .. 

9 

403  ... 

16 

404  ... 

9 

406  .. 

21 

407  ... 

7 

408  ... 

18 

409  ... 

12 

410  ... 

6 

411  ... 

4 

412  ... 

4 

413  ... 

15 

414  ... 

9 

415  ... 

28 

416  ... 

14 

417  ... 

418  ... 

" 

10 
11 

419  ... 

9 

420  ... 

7 

421  ... 

7 

422  ... 

6 

423  ... 

16 

424  ... 

27 

425  ... 

8 

426  ... 

9 

427  ... 

11 

428  ... 

14 

429  ... 

13 

430  ... 

17 

431  ... 

13 

432  ... 

10 

433  ... 

6 

434  ... 

10 

435  ... 

8 

436  ... 

27 

437  ... 

15 

439  ... 

15 

440  ... 

19 

441  ... 

7 

442  ... 

16 

443  ... 

7 

444  ... 

8 

445  ... 

6 

447  ... 

5 

448  ... 

9 
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Table  7A.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  V16.0] 


DRG 


449 

450 

451 

452 

453 

454 

455 

461 

462 

463 

464 

465 

466 

467 

468 

471 

473 

475 

476 

477 

478 

479 

480 

481 

482 

483 

484 

485 

486 

487 

488 

489 

490 

491 

492 

493 

494 

495 

496 

497 

498 

499 

500 

501 

502 

503 

504 

505 

506 

507 

508 

509 

510 

511 


Number 
discharges 


Arithmetic 
mean  LOS 


25965 

3.6989 

6281 

2.0492 

4 

3.7500 

22264 

4.9182 

4242 

2.8868 

5953 

4.4749 

974 

2.6078 

3446 

4.5133 

10911 

12.2067 

16562 

4.2876 

4467 

3.1842 

202 

3.5693 

1753 

3.9395 

1206 

3.2629 

59861 

13.2552 

11866 

5.6302 

7998 

13.1317 

109305 

11.0583 

5166 

11.6465 

26937 

8.0048 

118559 

7.2875 

21234 

3.7671 

446 

23.0807 

269 

25.0632 

6415 

12.8803 

42782 

38.7045 

392 

13.2219 

3148 

9.0886 

2027 

12.1722 

3604 

7.3047 

784 

18.0982 

14037 

8.7084 

4768 

5.2685 

11583 

3.5480 

2575 

16.8287 

55018 

5.7173 

26030 

2.5108 

130 

15.9154 

1095 

10.7826 

23026 

C.2674 

16601 

3.4126 

33369 

4.8049 

40659 

2.7628 

1974 

10.0172 

544 

6.2702 

5860 

3.9602 

121 

31.1488 

157 

5.0446 

1107 

16.4625 

410 

9.4780 

1102 

7.4093 

493 

4.9270 

1017 

6.9646 

301 

4.7176 

11177104 


10th 
percentile 


1 
1 
1 
1 
1 
1 
1 
1 
4 
1 
1 
1 
1 
1 
3 
3 
2 
2 
2 
1 
1 
1 
7 
11 
4 
14 
1 
4 
1 
1 
3 
2 
1 
2 
4 
1 
1 
6 
4 
2 
1 
1 
1 
4 
3 
1 
9 
1 
4 
2 
2 
1 
2 
1 


25th 
percentile 


50th 
percentile 


1 

1 

1 

2 

1 

2 

1 

1 

6 

2 

2 

1 

1 

1 

6 

3 

3 

5 

6 

3 

3 

2 

11 

19 

7 

21 

6 

5 

5 

3 

7 

3 

2 

2 

5 

3 

1 

8 

5 

3 

2 

2 

1 

5 

4 

2 

15 

1 

7 

4 

3 

2 

3 

2 


3 
1 
2 

3 
2 
3 
2 

2 

10 

3 

3 

1 

2 

2 

10 

5 

7 

9 

10 

6 

5 

3 

16 

23 

10 

32 

10 

7 

10 

6 

13 

€ 

4 

3 

12 

5 

2 

13 

8 

5 

3 

4 

2 

8 

5 

3 

26 

2 

13 

8 

5 

3 

5 

3 


75th 
percentile 


4 

2 

4 

6 

4 

5 

3 

5 

16 

5 

4 

4 

4 

4 

17 

6 

19 

15 

15 

10 

9 

5 

28 

30 

15 

48 

18 

11 

16 

9 

23 

11 

7 

4 

27 

7 

3 

22 

13 

7 

4 

6 

3 

12 

7 

5 

40 

6 

22 

13 

9 

6 

8 

6 


90th 
percentile 


7 
4 
8 
10 
5 
9 
5 
11 
23 
8 
6 
7 
8 
6 
26 
9 
33 
22 
21 
17 
15 
7 
47 
40 
23 
70 
27 
17 
24 
15 
37 
18 
10 
6 
35 
11 
5 
29 
21 
11 
6 
9 
5 
19 
11 
7 
62 
11 
33 
20 
14 
11 
15 
9 


Table  7B.— Medicare  Prospective  Payment  System.  Selected  Percentile  Lengths  of  Stay 

[FY98  MEDPAR  Update  12/98  Grouper  VI  7.0] 


DRG 

Number 
discharges 

Arithmetic 
mean  LOS 

10th 
percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

1  

2  

36506 
7109 

9.2605 
9.8658 

2 
3 

4 
5 

7 
7 

12 
12 

19 
20 
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Table  7B.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  VI  7.0] 


ORG 


Number 

Arithmetic 

10th 

25th 

50th 

75th 

90th 

discharges 

mean  LOS 

percentile 

percentile 

percentile 

percentile 

percentile 

7 

10.5714 

1 

4 

12 

12 

14 

6015 

7.4519 

1 

3 

5 

9 

16 

98703 

3.4164 

1 

1 

2 

4 

7 

377 

3.1326 

1 

1 

2 

4 

7 

11683 

9.7496 

2 

4 

7 

12 

19 

3373 

3.1254 

1 

1 

2 

4 

7 

1698 

6.1143 

1 

3 

5 

8 

12 

19098 

6.5697 

2 

3 

5 

8 

13 

3155 

4.0396 

1 

2 

3 

5 

8 

44239 

6.2732 

2 

.3 

4 

7 

12 

6486 

5.1576 

2 

3 

4 

6 

9 

354510 

6.0035 

2 

3 

5 

7 

11 

143996 

3.7354 

1 

2 

3 

5 

7 

12049 

5.9114 

2 

3 

5 

7 

11 

3303 

3.3657 

1 

2 

3 

4 

6 

27014 

5.4748 

2 

3 

4 

7 

10 

7911 

3.7895 

1 

2 

3 

5 

7 

6115 

9.9243 

2 

5 

8 

13 

19 

1409 

6.8027 

2 

3 

5 

9 

13 

2567 

4.9003 

2 

2 

4 

6 

9 

7637 

4.1747 

2 

3 

5 

8 

54321 

5.0362 

2 

4 

6 

10 

24173 

3.3500 

2 

3 

4 

6 

29 

3.5862 

1 

3 

4 

6 

3593 

5.2931 

1 

3 

7 

12 

11084 

6.0999 

3 

5 

8 

12 

3704 

3.6126 

2 

3 

5 

7 

1 

13.0000 

13 

13 

13 

13 

13 

3126 

4.3349 

2 

3 

5 

8 

1388 

2.6981 

1 

2 

3 

5 

19926 

5.3284 

2 

4 

6 

10 

4860 

3.4829 

2 

3 

4 

7 

4637 

1.4238 

1 

1 

2 

1545 

3.8460 

3 

5 

8 

106 

2.6415 

2 

3 

5 

1458 

1.8759 

1 

2 

4 

1967 

3.3421 

2 

4 

7 

3287 

2.1150 

1 

2 

4 

84 

4.0476 

2 

2 

4 

7 

1346 

4.9562 

3 

4 

6 

9 

2489 

3.4339 

2 

3 

4 

6 

3035 

4.5519 

2 

3 

6 

9 

1196 

3.1304 

1 

2 

4 

6 

1 

6.0000 

6 

6 

6 

6 

2268 

5.0004 

2 

4 

6 

10 

2816 

1.9950 

1 

2 

3 

275 

2.8873 

1 

3 

7 

242 

1.9463 

1 

2 

3 

2676 

3.6214 

2 

4 

8 

1 

1.0000 

1 

1 

1 

1548 

2.8443 

2 

3 

6 

583 

2.8405 

2 

3 

6 

496 

4.7702 

3 

5 

12 

76 

2.5921 

2 

3 

6 

4 

1.2500 

1 

1 

2 

236 

4.8051 

3 

6 

10 

2 

2.5000 

2 

3 

3 

3 

3257 

4.4473 

2 

3 

5 

9 

3255 

6.6224 

2 

4 

8 

14 

31668 

2.9110 

1 

2 

4 

5 

6943 

3.2093 

2 

3 

4 

6 

510 

3.7118 

2 

3 

4 

7 

13096 

4.1846 

2 

2 

3 

5 

7 

4070 

3.3174 

2 

3 

4 

6 

38 

2.7368 

2 

2 

3 

5 

108 

3.4259 

2 

3 

4 

6 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
34 
35 
36 
37 
38 
39 
40 
42 
43 
44 
45 
46 
47 
48  . 
49 
50 
51 
52 
53 
54 

55  . 

56  . 

57  , 

59  . 

60  . 

61  . 

62  . 

63  . 

64  . 

65  . 

66  . 

67  . 

68  . 

69  . 

70  . 

71  . 
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Table  7B.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  VI 7.0] 


ORG 


72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

138 


Number 
discharges 


789 
6418 
1 
40117 
40189 
2189 
29868 
203034 
8367 
9 
67396 
6816 
1499 
21440 
1715 
67211 
395665 
507777 
46106 
63 
14068 
1431 
12904 
1503 
63347 
28210 
18 
19288 
7679 
19908 
4712 
526 
32469 
28435 
3874 
96633 
5213 
66066 
58950 
6548 
80275 
45978 
8660 
14332 
270327 
3493 
6394 
1547 
36569 
168411 
83057 
41857 
144199 
69258 
5245 
720949 
13882 
4476 
93152 
26175 
166567 
7046 
32604 
7501 
1 134 
203034 


Arithmetic 
mean  LOS 


3.5349 
4.3408 
2.0000 
9.9090 
11.0696 
5.1092 
7.0817 
8.4200 
5.571 1 
6.1111 
6.9696 
5.4608 
3.2115 
6.5169 
3.7638 
6.2429 
5.2571 
6.1138 
4.3389 
3.9683 
6.2258 
4.2851 
6.3868 
3.6334 
4.7647 
3.7386 
4.5000 
3.1362 
2.1705 
4.4001 
2.7177 
55.9620 
11.8910 
9.4345 
10.9174 
10.4780 
10.9714 
7.8103 
9.5307 
5.6188 
3.8243 
11.8914 
8.1865 
8.4104 
3.9279 
4.1457 
2.8907 
4.8946 
8.2082 
6.5102 
3.9825 
4.4094 
4.4338 
2.8460 
11.8471 
5.3848 
5.8857 
2.8132 
5.8377 
4.4798 
3.0916 
2.3686 
3.3402 
4.3393 
2.9365 
3.9942 


10th 
percentile 


1 

1 

2 

3 

3 

1 

3 

3 

2 

1 

2 

2 

1 

2 

1 

1 

2 

2 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1 

1 

1 

1 

9 

3 

4 

5 

5 

3 

4 

2 

2 

1 

3 

2 

2 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

3 

2 

3 

1 

2 

1 

1 

1 

1 

1 

1 

1 


25th 
percentile 


2 
2 
2 
5 
5 
2 
5 
4 
3 
4 
3 
3 
2 
3 
2 
3 
3 
3 
3 
2 
3 
2 
3 
2 
3 
2 
2 
1 
1 
2 
1 
IS 
6 
6 
7 
7 
6 
S 
5 
4 
1 
5 
4 
4 
1 
1 
1 
1 
2 
4 
2 
1 
2 
1 
6 
3 
4 
1 
3 
3 
2 
1 
2 
2 
1 
2 


50th 
percentile 


3 
3 
2 
7 
9 
4 
6 
7 
5 
6 
5 
4 
3 
5 
3 
5 
4 
5 
4 
3 
5 
4 
5 
3 
4 
3 
3 
2 
2 
3 
2 
38 
10 
7 
9 
9 
9 
7 
8 
6 
3 
9 
7 
7 
3 
3 
2 
3 
5 
5 
4 
2 
3 
2 
9 
4 
5 
1 
5 
4 
2 
2 
3 
3 
2 
3 


75th 
percentile 


4 
5 
2 

12 

14 
7 
9 

10 
7 
7 
9 
7 
4 
8 
5 
8 
7 
8 
5 
5 
8 
6 
8 
4 
6 
5 
4 
4 
3 
6 
3 

81 

15 

11 

13 

12 

14 
9 

11 
7 
5 

15 

10 

11 
5 
5 

4 

6 

11 

8 

5 

6 

6 

4 
15 

7 

7 

3 

7 

6 

4 

3 

4 

5 

4 

5 


90th 
percentile 


7 
8 
2 
19 
21 
10 
12 
16 
10 
9 
14 
10 
6 
13 
7 
12 
9 
11 
7 
7 
12 
8 
13 
7 
8 
7 
S 
6 
4 
8 
5 
125 
22 
17 
18 
17 
21 
13 
18 
8 
8 
23 
16 
16 
8 
9 
6 
11 
18 
12 
7 
10 
8 
6 
23 
10 
9 
7 
10 
7 
6 
4 
6 
8 
6 
8 


2482  4 


139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 

158  . 

159  . 

160  . 

161  . 

162  . 

163  . 

164  . 

165  . 

166  . 

167  . 

168  . 

169  . 

170  . 

171  . 

172  . 

173  . 

174  . 

175  . 

176  . 

177  . 

178  . 

179  . 

180  . 

181  . 

182  . 

183  . 

184  . 

185  . 

186  . 

187  . 

188  .. 

189  . 

190  .. 

191  .. 

192  .. 

193  .. 

194  .. 

195  .. 

196  .. 

197  .. 

198  .. 

199  .. 

200  .. 

201  .. 

202  .. 

203  .. 

204  .. 
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ABLE  7B.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  VI  7.0] 


DRG 


Number 
discharges 


74491 
89482 
85001 
40519 
173003 
77203 
6725 
12161 
2295 
142496 
16260 
22047 
4378 
4733 
1785 
32146 
5559 
5 
8532 
4386 
17279 
10447 
12543 
6726 
6 
5059 
1803 
3401 
2666 
1649 
857 
12092 
1053 
31897 
2312 
249000 
25202 
17587 
10522 
3593 
12330 
90227 
24379 
234882 
76735 
89 
4222 
7 
838 
75482 
9623 
66 
9649 
834 
6497 
742 
5896 
1262 
22829 
6333 
1863 
1177 
1502 
27309 
29813 
54942 


Arithmetic 
mean  LOS 


2.5373 
2.8042 
3.7313 
2.7087 
2.1910 
5.3186 
2.8174 
10.3049 
6.7115 
12.0975 
6.7259 
11.0292 
5.9826 
8.2766 
5.6112 
13.1977 
4.4970 
10.6000 
5.5772 
2.6423 
4.9647 
2.7383 
4.1562 
1.9967 
3.3333 
8.5274 
4.9434 
5.1541 
2.7817 
4.6731 
2.4982 

11.1993 
4.7673 
6.9143 
3.7855 
4.8426 
2.9397 
5.2799 
4.4893 
3.1795 
6.1658 
5.3446 
3.4107 
4.3349 
2.9911 
3.0225 
4.5246 
3.2857 
3.9224 
5.5481 
3.2219 
5.5909 

14.1563 
7.0432 

12.6191 
6.5660 
9.9910 
5.6830 
8.6119 
4.5173 
9.6334 

11.0110 

14.0752 
6.5861 
6.7010 
5.9723 


10th 
percentile 


25th 
percentile 


5 

3 

5 

4 

4 

2 

3 

3 

4 

1 

2 

1 

1 

1 

1 

1 

1 

1 

4 

2 

2 

1 

1 

1 

2 

1 

2 

1 

2 

1 

2 

2 
1 

2 

2 
1 
1 
1 
1 
1 

1 

1 

1 

1 

1 

4 

2 

5 

2 

4 

2 

3 

2 

2 

2 

4 

2 

2 

2 


1 

1 

2 

1 

1 

2 

1 

7 

5 

7 

5 

6 

3 

5 

4 

7 

2 

2 

2 

1 

2 

1 

2 

1 

3 

5 

3 

3 

2 

2 

1 

5 

2 

3 

1 

3 

2 

3 

2 

2 

3 

3 

2 

2 
1 
1 

2 

2 

2 

2 

1 

2 

7 

4 

7 

4 

6 

4 

5 

3 

5 

4 

6 

3 

3 

3- 


50th 
percentile 


75th 
percentile 


2 
2 
3 
2 
2 
4 
2 
9 
7 

10 
6 
9 
6 
7 
5 

10 
4 

11 
4 
2 
4 

2 

3 
1 

3 

7 

5 

4 

2 

3 

2 

8 

4 

5 

3 

4 

3 

4 

4 

3 

5 

4 

3 

3 

2 

2 

3 

3 

3 

4 

2 

4 
10 

6 
10 

6 

8 

5 

7 

4 

7 

8 
11 

5 

5 

5 


3 
3 
5 
3 
3 
7 
4 
12 
8 
14 
8 
14 
8 
10 
7 
16 
6 
13 
7 
3 
6 
4 
5 
2 
5 
10 
6 
6 
3 
6 
3 
14 
6 
9 
5 
6 
4 
6 
6 
4 
8 
7 
4 
5 
4 
3 
6 
4 
5 
7 
4 
7 

17 
9 

15 
8 

12 
7 

10 
6 

13 

14 

18 

8 

9 

■  7 


90th 
percentile 


5 

5 

7 

5 

4 

11 

5 

17 

10 

21 

10 

19 

11 

14 

8 

25 

8 

22 

11 

5 

10 

5 

9 

4 

5 

14 

8 

10 

5 

10 

5 

22 
9 
14 
8 
9 
5 

10 
8 
6 

12 

10 
6 
8 
6 
7 
9 
4 
8 

11 
6 
9 

28 

12 

23 

11 

17 
9 

15 
8 

19 

22 

28 

13 

13 

11 
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Table  7B.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay- 

[FY98  MEDPAR  Update  12/98  Grouper  VI  7.0] 


-Continued 


DRG 


205 

206 

207 

208 

209 

210 

211 

212 

213 

216 

217 

218 

219 

220 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

247 

248 

249 

250 

251 

253 

254 

256 

257 

258 

259 

260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 

276 


Number 
discharges 


23086 
1713 
32550 
9792 
353674 
133764 
29096 
8 
7866 
6023 
19595 
22521 
19288 
4 
17769 
7897 
5773 
5252 
4296 
2550 
1137 
2280 
10903 
527 
4814 
2558 
5355 
39179 
1699 
7684 
55608 
12878 
3005 
2655 
83845 
12628 
4919 
1343 
14016 
8925 
10902 
3601 
2274 
18995 
9941 
5904 
19379 
16797 
3704 
4700 
1775 
645 
25866 
3810 
4082 
2523 
240 
873 
8758 
2727 
22440 
5622 
1342 
2431 
201 
989 


Arithmetic 
mean  LOS 


6.3271 
4.1004 
5.1222 
2.9086 
5.1341 
6.7556 
4.9012 
3.6250 
8.3354 
9.5177 
12.5727 
5.2767 
3.1965 
9.2500 
2.5644 
2.0380 
4.4653 
5.9842 
2.7491 
3.5910 
2.4450 
4.7487 
4.6309 
4.0892 
7.4909 
3.4461 
5.0045 
4.9058 
3.5621 
8.2965 
6.2447 
6.6378 
4.0090 
6.5646 
4.7270 
4.8210 
3.5727 
3.7312 
3.4163 
4.6222 
3.5356 
4.1172 
2.9081 
4.7535 
3.2011 
5.0899 
2.9197 
2.0623 
2.7608 
1.4715 
2.1808 
3.9271 
11.3105 
7.0034 
6.9581 
3.3436 
4.0833 
3.7537 
7.8451 
3.0983 
7.0501 
6.2757 
4.3644 
6.4825 
3.7612 
4.4034 


10th 
percentile 


2 

1 

1 

1 

3 

3 

3 

1 

2 

2 

3 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

3 

2 

2 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

3 

2 

1 

1 

1 

1 

2 

1 

3 

2 

1 

1 

1 

1 


25th 
percentile 


3 

2 

2 

1 

3 

4 

3 

2 

4 

4 

5 

3 

2 

1 

1 

1 

2 

2 

1 

1 

1 

2 

2 

1 

3 

2 

2 

3 

2 

4 

3 

3 

2 

3 

3 

3 

2 

2 

2 

2 

1- 

2 

1 

3 

2 

2 

2 

1 

1 

1 

1 

1 

5 

3 

2 

1 

1 

1 

3 

1 

4 

3 

2 

3 

1 

2 


50th 
percentile 


5 
3 

4 

2 

4 

6 

4 

4 

6 

7 

9 

4 

3 

6 

2 

2 

3 

4 

2 

2 

2 

3 

3 

2 

5 

3 

4 

4 

3 

6 

5 

5 

3 

5 

4 

4 

3 

3 

3 

4 

2 

3 

2 

4 

3 

4 

2 

2 

2 

1 

1 

3 

8 

5 

4 

2 

3 

2 

6 

2 

6 

5 

3 

5 

2 

4 


75th 
percentile 


8 
5 
6 
4 
6 
8 
6 
5 
10 
12 
15 
6 
4 
12 
3 
3 
6 
8 
3 
4 
3 
6 
6 
5 
9 
4 
6 
6 
4 
10 
8 
8 
5 
8 
6 
6 
4 
5 
4 
6 
4 
5 
4 
6 
4 
6 
3 
2 
3 
2 
3 
5 
14 
8 
8 
4 
5 
4 
10 
4 
8 
7 
5 
8 
5 
5 


90th 
percentile 


12 
8 
10 
6 
8 
11 
7 
5 
17 
19 
26 
9 
5 
18 
5 
4 
9 
12 
5 
8 
5 
10 
10 
9 
16 
7 
9 
9 
6 
16 
12 
13 
7 
13 
9 
9 
7 
7 
7 
9 
7 
8 
5 
9 
6 
10 
5 
3 
6 
2 
4 
8 
22 
13 
14 
7 
9 
8 
16 
7 
13 
12 
8 
13 
8 
8 
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Table  7B.— Medicare  Prospective  Payment  System.  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  VI  7.0] 


ORG 


Number 
discharges 


Arithmetic 
mean  LOS 


10th 
percentile 


25th 
percentile 


50th 
percentile 


75th  • 
percentile 


90th 
percentile 


277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320  . 

321  . 
322 

323  . 

324  . 

325  . 

326  . 

327  . 

328  . 

329  . 

331  . 

332  . 

333  . 

334  . 

335  . 

336  . 

337  . 

338  . 

339  . 

340  . 

341  . 

342  . 
344  . 


83986 

27530 

11 

14848 

6385 

1 

5325 

1773 

5979 

2145 

5999 

1972 

4787 

8532 

76 

4798 

318 

83797 

3416 

232852 

36465 

86 

1113 

16055 

2798 

7788 

19947 

12267 

2771 

9087 

2172 

8237 

4040 

25234 

7913 

1652 

636 

1 

28095 

93946 

787 

6040 

452 

182629 

26785 

66 

16620 

7588 

7746 

2359 

9 

682 

107 

44791 

4640 

264 

14143 

10325 

46390 

30864 

2138 

1797 

2 

4067 

874 

4100 


5.7562 
4.4238 
5.0909 
4.2196 
3.0641 
3.0000 
4.7213 
3.1985 
10.5514 
6.6112 
10.4182 
5.7221 
3.0171 
2.4319 
2.0132 
10.3558 
4.9119 
4.7445 
3.8662 
5.2808 
3.5335 
3.5116 
5.3998 
6.2361 
3.5647 
9.7017 
8.7442 
8.8996 
3.8964 
5.4264 
2.3596 
6.1412 
2.5252 
4.3353 
1.9368 
4.5745 
2.4009 
2.0000 
7.8214 
6.6586 
3.1525 
5.9818 
2.8496 
5.4053 
3.8728 
3.7273 
3.2068 
1.9258 
3.8615 
2.6880 
3.4444 
3.7097 
2.4579 
5.5053 
3.4358 
4.4356 
5.0008 
3.5485 
3.6056 
2.2143 
5.1300 
4.5042 
1.0000 
3.1913 
3.4748 
2.3539 


2 

2 

1 

1 

1 

3 

1 

1 

3 

2 

3 

2 

1 

1 

1 

2 

1 

1 

1 

2 

1 

1 

1 

2 

1 

5 

4 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

2 

1 

1 

1 

2 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

3 

2 

1 

1 

1 

1 

1 

1 

1 

1 


3 

3 

3 

2 

1 

3 

2 

1 

5 

3 

5 

3 

1 

1 

1 

4 

2 

2 

2 

3 

2 

1 

2 

3 

2 

6 

5 

4 

2 

2 

1 

2 

1 

2 

1 

t 

1 

2 

2 

3 

1 

3 

1 

3 

2 

2 

1 

1 

2 

1 

2 

2 

1 

3 

1 

2 

3 

3 

2 

1 

2 

1 

1 

1 

2 

1 


5 

4 

4 

3 

3 

3 

4 

3 

8 

5 

7 

4 

2 

2 

1 

8 

4 

4 

3 

4 

3 

2 

4 

5 

3 

7 

7 

7 

3 

3 

2 

4 

2 

3 

1 

3 

2 

2 

5 

5 

2 

4 

2 

4 

3 

3 

2 

1 

3 

2 

3 

3 

1 

4 

3 

3 

4 

3 

3 

2 

3 

3 

1 

2 

2 

1 


7 
5 
5 
5 
4 
3 
6 
4 

13 
8 

12 
6 
3 

a 

2 

13 

6 

6 

5 

6 

4 

4 

7 

8 

4 

11 

10 

11 

5 

7 

3 

8 

3 

5 

2 

6 

3 

2 

10 

8 

3 

8 

4 

7 

5 

4 

4 

2 

5 

3 

6 

5 

3 

7 

4 

5 

6 

4 

4 

3 

7 

6 

1 

3 

4 

2 


10 
8 
8 
8 
6 
3 
9 
6 
21 
13 
20 
9 
6 
4 
3 
21 
10 
9 
7 
10 
6 
7 
11 
12 
7 
17 
15 
18 
7 
12 
4 
13 
5 
9 
4 
10 
5 
2 
17 
13 
6 
12 
6 
10 
7 
6 
6 
4 
7 
5 
6 
7 
5 
11 
7 
10 
8 
5 
7 
3 
12 
10 
1 
6 
7 
5 
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Table  7B.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  V17.0] 


DRG 


345 

346 

347 

348 

349 

350 

352 

353 

354 

355 

356 

357 

358 

359 

360 

361 

362 

363 

364 

365 

366 

367 

368 

369 

370 

371 

372 

373 

374 

375 

376 

377 

378 

379 

380 

381 

382 

383 

384 

385 

389 

390 

392 

394 

395 

396 

397 

398 

399 

400 

401 

402 

403 

404 

406 

407 

408 

409 

410 

411 

412 

413 

414 

415 

416 

417 


Number 
discharges 


1230 

4931 

370 

3080 

591 

6519 

692 

2693 

8980 

5919 

28210 

6046 

24803 

29406 

17303 

473 

1 

3572 

1811 

2008 

4324 

466 

2756 

2740 

1120 

1192 

847 

3838 

134 

5 

199 

35 

173 

350 

87 

183 

54 

1486 

121 

1 

6 

9 

2630 

1779 

77187 

17 

19143 

18492 

1493 

7294 

6217 

1452 

36218 

4103 

2824 

667 

2404 

3746 

49872 

21 

28 

7391 

687 

42535 

213568 

41 


Arithmetic 
mean  LOS 


3.7195 

5.7175 

3.1595 

4.1844 

2.5296 

4.3806 

3.9263 

7.0791 

5.7827 

3.4087 

2.5548 

8.6508 

4.4161 

2.8913 

3.0327 

3.3742 

1.0000 

3.2900 

3.5400 

7.1116 

6.6751 

3.0193 

6.2144 

3.2281 

5.9848 

3.6460 

3.2621 

2.1449 

3.1716 

4.4000 

3.4472 

5.4000 

2.7746 

3.0914 

1.8851 

2.3005 

1.2963 

3.9711 

2.4132 

2.0000 

5.8333 

3.3333 

9.6696 

6.8375 

4.5508 

3.1765 

5.3427 

5.9583 

3.7173 

9.1058 

11.0227 
4.1887 
8.0041 
4.3359 

10.1331 
4.1829 
7.7417 
6.1030 
3.5697 
2.2857 
2.0000 
7.4619 
4.1499 

14.0456 
7.3051 
4.7805 


10th 
percentile 


25th 
percentile 


1 

1 

1 

1 

1 

2 

1 

3 

3 

2 

1 

3 

2 

2 

1 

1 

1 

1 

1 

2 

1 

1 

2 

1 

3 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

3 

1 

1 

1 

1 

2 

1 

2 

2 

1 

2 

1 

3 

1 

1 

2 

1 

1 

1 

2 

1 

4 

2 

1 


50th 
percentile 


75th 
percentile 


1 

3 

1 

2 

1 

2 

1 

4 

3 

3 

2 

5 

3 

2 

2 

1 

1 

2 

1 

3 

3 

1 

3 

1 

3 

3 

2 

2 

2 

1 

1 

1 

2 

1 

1 

1 

1 

2 

1 

2 

5 

1 

4 

2 

2 

1 

2 

3 

2 

3 

5 

1 

3 

2 

5 

2 

2 

3 

2 

1 

1 

3 

2 

6 

4 

2 


2 
4 
2 
3 
2 
4 
3 
5 
4 
3 
2 
7 
3 
3 
3 
2 
1 
2 
2 
5 
5 
2 
5 
2 
4 
3 
2 
2 
2 
5 
2 
3 
2 
2 
1 
1 
1 
3 
2 
2 
S 
4 
7 
4 
3 
2 
4 
5 
3 
6 
8 
3 
6 
3 
8 
3 
5 
4 
3 
2 
1 
6 
3 
11 
6 
4 


4 
7 
4 
5 
3 
5 
5 
8 
7 
4 
3 
10 
5 
3 
3 
4 
1 
3 
4 
9 
8 
4 
8 
4 
5 
4 
3 
2 
3 
5 
3 
5 
3 
3 
2 
3 
1 
5 
3 
2 
7 
4 

12 
8 
6 
4 
7 
7 
5 

11 

14 
5 

10 
6 

13 
5 

10 
6 
4 
3 
2 

10 
5 

17 
9 
6 


90th 
percentile 


8 
11 
7 
8 
5 
8 
7 

13 

10 
5 
4 

16 
7 
4 
5 
7 
1 
7 
7 

15 

14 
6 

12 
6 
9 
5 
5 
3 
4 
9 
7 

13 
4 
6 
3 
5 
2 
8 
5 
2 
7 
5 

20 

15 
9 
6 

11 

11 
7 

20 

22 
9 

16 
9 

21 
7 

18 

12 
6 
4 
4 

15 
9 

28 

14 

10 
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418 
419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
434 
435 
436 
437 
439 
440 
441 
442 
443 


445 

447 

448 

449 

450 

451 

452 

453 

454 

455 

461 

462 

463 

464 

465 

466 

467 

468 

471 

473 

475 

476 

477 

478 

479 

480 

481 

482 

483 

484  . 

485  . 
486 

487  . 

488  . 

489  . 

490  . 

491  . 

492  . 

493  . 

494  . 


ABLE  7B.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

[FY98  MEDPAR  Update  12/98  Grouper  VI  7.0] 


DRG 


Number 
discharges 


22297 
15835 
3029 
13089 
91 
9072 
1385 
15534 
4568 
1659 
855 
29435 
58875 
306 
438 
6312 
21675 
14502 
3279 
11570 
1183 
5298 
562 
15691 
3343 
5016 
2198 
4686 
2 
25965 
6281 
4 
22264 
4242 
5953 
974 
3446 
10911 
16562 
4467 
202 
1753 
1206 
59764 
11866 
7998 
109305 
5166 
26937 
118559 
21234 
446 
269 
6415 
42777 
392 
3148 
2027 
3604 
784 
14037 
4768 
11583 
2575 
55018 
26030 


Arithmetic 
mean  LOS 


6.0470 
4.9039 
3.6524 
3.9185 
2.9890 
7.7017 
14.0072 
4.0610 
4.6421 
4.9458 
6.7766 
6.5167 
8.3608 
6.9869 
5.2283 
3.1039 
5.1476 
4.3431 
13.5166 
8.9775 
7.4480 
8.9332 
3.0498 
7.9084 
3.2767 
4.2845 
3.0100 
2.5378 
1.5000 
3.6989 
2.0492 
3.7500 
4.9182 
2.8868 
4.4749 
2.6078 
4.5133 
12.2067 
4.2876 
3.1842 
3.5693 
3.9395 
3.2629 
13.2659 
5.6302 
13.1317 
11.0583 
11.6465 
8.0048 
7.2875 
3.7671 
23.0807 
25.0632 
12.8803 
38.7018 
13.2219 
9.0886 
12.1722 
7.3047 
18.0982 
8.7084 
5.2685 
3.5480 
16.8287 
5.7173 
2.5108 


10th 
percentile 


2 
2 

1 
1 
1 
2 
2 
1 
1 
1 
1 
2 
2 
1 
1 
1 
1 
1 
4 
3 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
4 
1 
1 
1 
1 
1 
3 
3 
2 
2 
2 
1 
1 
1 
7 
11 
4 
14 
1 
4 
1 
1 
3 
2 
1 
2 
4 
1 
1 


25th 
percentile 


3 

2 

2 

2 

1 

3 

5 

2 

2 

2 

2 

3 

3 

3 

2 

1 

2 

2 

7 

5 

3 

3 

1 

3 

1 

2 

1 

1 

1 

1 

1 

1 

2 

1 

2 

1 

1 

6 

2 

2 

1 

1 

1 

6 

3 

3 

5 

6 

3 

3 

2 

11 

19 
7 

21 
6 
5 
5 
3 
7 
3 
2 
2 
5 
3 
1 


50th 
percentile 


5 
4 
3 
3 
2 
6 
10 
3 
3 
3 
4 
5 
6 
5 
3 
2 
4 
4 

12 
8 
5 
6 
2 
6 
2 
3 
2 
2 
2 
3 
1 
2 
3 
2 
3 
2 
2 

10 
3 
3 
1 
2 
2 

10 
5 
7 
9 

10 
6 
5 
3 

16 

23 

10 

32 

10 
7 

10 
6 

13 
6 
4 
3 

12 
5 

2 


75th 
percentile 


90th 
percentile 


7 

11 

6 

9 

5 

7 

5 

7 

4 

6 

9 

16 

17 

27 

5 

8 

6 

9 

6 

11 

8 

14 

8 

13 

11 

17 

8 

13 

5 

10 

4 

6 

6 

10 

5 

8 

21 

27 

11 

15 

9 

15 

11 

19 

4 

7 

10 

16 

4 

7 

5 

8 

4 

6 

3 

5 

2 

2 

4 

7 

2 

4 

4 

8 

6 

10 

4 

5 

5 

9 

3 

5 

5 

11 

16 

23 

5 

8 

4 

6 

4 

7 

4 

8 

4 

6 

17 

26 

6 

9 

19 

33 

15 

22 

15 

21 

10 

17 

9 

15 

5 

7 

28 

47 

30 

40 

15 

23 

48 

70 

18 

27 

11 

17 

16 

24 

9 

15 

23 

37 

11 

18 

7 

10 

4 

6 

27 

35 

7 

11 

3 

5 
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Table  7B.— Medicare  Prospective  Payment  System,  Selected  Percentile  Lengths  of  Stay— Continued 

(FY98  MEDPAR  Update  12/98  Grouper  V17.01 


DRG 

Number 

Arithmetic 

10th 

25th 

50th 

75th 

90th 

discharges 

mean  LOS 

percentile 

percentile 

percentile 

percentile 

percentile 

495  

130 

15.9154 

6 

8 

13 

22 

29 

496  

1095 

10.7826 

4 

5 

8 

13 

21 

497  „ 

23026 

6.2674 

2 

3 

5 

7 

11 

498 

16601 

3.4126 

1 

2 

3 

4 

6 

499  

33369 

4.8049 

1 

2 

4 

6 

9 

500  

40659 

2.7628 

1 

1 

2 

3 

5 

501  

1974 

10.0172 

4 

5 

8 

12 

19 

502  

544 

6.2702 

3 

4 

5 

7 

11 

503  

5860 

3.9602 

1 

2 

3 

5 

7 

504  

121 

31.1488 

9 

IS 

26 

40 

62 

505  

157 

5.0446 

1 

1 

2 

6 

11 

506  

966 

16.7598 

4 

8 

13 

22 

33 

507  

349 

9.4413 

2 

4 

8 

13 

19 

508  

599 

8.5192 

2 

3 

6 

9 

17 

509  

210 

5.3000 

1 

2 

4 

7 

10 

510  

1661 

7.3323 

2 

3 

5 

9 

16 

511  

645 

5.1581 

1 

2 

3 

6 

11 

11176836 

Table  8A.— Statewide  Average  Op- 
erating Cost-to-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  March  1999 


state 

Urban 

Rural 

ALABAMA  

0.373 
0.507 
0.368 
0.478 
0.369 
0.449 

0.377 

ALASKA  

0.732 

ARIZONA  

0.536 

ARKANSAS  

0.452 

CALFORNIA  

0.472 

COLORADO  

0.559 

CONNECTICUT 

0.500 
0.495 

0.505 

DELAWARE 

0.453 

DISTRICT  OF  COLUM- 

BIA   

0.519 
0.378 

FLORIDA  

0.387 

GEORGIA  

0.486 

0.487 

HAWAII  

0.492 

0.556 

IDAHO  

0.548 

0.576 

ILLINOIS  

0.443 
0.559 
0.506 

0.543 

INDIANA  

0.596 

IOWA  

0.629 

KANSAS  

0.420 

0.627 

KENTUCKY  

0.491 

0.515 

LOUISIANA 

0.430 

0.495 

MAINE  

0.615 

0.570 

MARYLAND  

0.764 

0.821 

MASSACHUSETTS  

0.528 

0.559 

MICHIGAN  

0.469 

0.580 

MINNESOTA  

0.518 

0.591 

MISSISSIPPI  

0.472 

0.488 

MISSOURI  

0.423 

0.506 

MONTANA  

0.501 

0.559 

NEBRASKA  

0.488 

0.626 

NEVADA  

0.296 

0.474 

NEW  HAMPSHIRE 

0.575 

0.595 

NEW  JERSEY  

0.412 
0.477 
0.545 
0.536 

NEW  MEXICO 

0.510 

NEW  YORK  

0.620 

NORTH  CAROLINA  

0.506 

NORTH  DAKOTA  

0.616 
0.521 

0.662 

OHIO 

0.565 

OKLAHOMA  

0.438 

0.531 

Table  8A.— Statewide  Average  Op- 
erating Cost-to-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  March  1999— 
Continued 


Table  8B.— Statewide  Average 
Capital  Cost-to-Charge  Ratios 
(Case  Weighted)  March  1999— 
Continued 


state 

Urtjan 

Rural 

OREGON  

0.545 

0.593 

PENNSYLVANIA  

0.407 

0.531 

PUERTO  RICO 

0.488 
0.590 
0.453 

0.589 

RHODE  ISLAND 

SOUTH  CAROLINA 

0.455 

SOUTH  DAKOTA  

0.536 

0.617 

TENNESSEE  

0.465 

0.495 

TEXAS  

0.415 

0.517 

UTAH  

0.529 

0.654 

VERMONT 

0.644 

0.603 

VIRGINA  

0.473 

0.494 

WASHINGTON  

0.590 

0.660 

WEST  VIRGINIA  

0.592 
0.562 

0,574 

WISCONSIN  

0.634 

WYOMING  

0.475 

0.677 

Table  SB.- Statewide  Average 
Capital  Cost-to-Charge  Ratios 
(Case  Weighted)  March  1999 


state 

Ratio 

ALABAMA 

0.047 

ALASKA  

0.066 

ARIZONA 

0.042 

ARKANSAS  

CALIFORNIA  

0.051 
0.039 

COLORADO  

CONNECTICUT 

DELAWARE 

DISTRICT  OF  COLUMBIA  

0.050 
0.039 
0.054 
0.039 

FLORIDA  

0.046 

GEORGIA  

0.056 

HAWAII  

0.046 

IDAHO  

0.060 

State 

Ratio 

ILLINOIS  

0  043 

INDIANA  

0.059 

IOWA  

0054 

KANSAS  

0.049 

KENTUCKY  

LOUISIANA 

MAINE  

0.051 
0.053 
0.040 

MARYLAND  

MASSACHUSETTS 

MICHIGAN  

MINNESOTA  

MISSISSIPPI  

MISSOURI  

0.013 
0.056 
0.045 
0.049 
0.048 
0048 

MONTANA  

NEBRASKA  

0.051 
0.057 

NEVADA    

0  031 

NEW  HAMPSHIRE  

0066 

NEW  JERSEY  

0.037 

NEW  MEXICO  

0.045 

NEW  YORK    

0  052 

NORTH  CAROLINA  

0.050 

NORTH  DAKOTA  

0.075 

OHIO 

0.052 

OKLAHOMA  

OREGON  

o.asp 

0.050 

PENNSYLVANIA  

PUERTO  RICO 

0.042 
0.049 

RHODE  ISLAND 

0.035 

SOUTH  CAROLINA 

0.047 

SOUTH  DAKOTA  

0.060 

TENNESSEE  

TEXAS  

0.055 
0.051 

UTAH  

0.054 

VERMONT 

VIRGINIA     

0.051 
0.060 

WASHINGTON  

WEST  VIRGINIA  

0.066 
0.056 

WISCONSIN  

0.056 
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Table 


8B.— Statewide  Average 
Capit|\l  Cost-toCharge  Ratios 

Weighted)  March  1999— 
Contidiuecl 


WYOMINi  5 


Appendu 


I.  Introdu  :tian 

We  gem  irally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent  with  the 
Regulator '  Flexibility  Act  (RFA)  (5  U.S.C.     • 
601  throu]  ;h  612),  unless  we  certify  that  a 
profKJsed  ule  would  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  enti  ies.  For  purposes  of  the  RFA.  we 
consider  a  1  hospitals  to  be  small  entities. 
Also,  section  1102(b)  of  the  Act  requires  us 
a  regulatory  impact  analysis  for 

rule  that  may  have  a  significant 
the  operations  of  a  substantial 
small  rural  hospitals.  Such  an 

conform  to  the  provisions  of 
of  the  RFA.  With  the  exception 
located  in  certain  New  England 
r  purposes  of  section  1102(b)  of 
define  a  small  rural  hospital  as 
ivith  fewer  than  100  beds  that  is 
of  a  Metropolitan  Statistical 
or  New  England  County 
I  an  Area  (NECMA).  Section  601(g) 
1  Security  Amendments  of  1983 

)  designated  hospitals  in 
England  counties  as  belonging  to 
t  NECMA,  Thus,  for  purpwses  of 
"  inpatient  prospective  payment 
classify  these  hospitals  as  urban 
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A:  Regulatory  Impact  Analysis 


that  the  changes  being  proposed 

would  affect  both  a 
number  of  small  rural  hospitals  as 
classes  of  hospitals,  and  the 
!ome  may  be  significant.  Therefore, 

below,  in  combination  with 
his  proposed  rule,  constitutes  a 
egulatory  impact  analysis  and 
lexibility  analysis. 

with  the  provisions  of 
I  )rder  12866,  this  proposed  rule 
by  the  Office  of  Management 


<re  i 


prinlary  objective  of  the  hospital 
prospective  payment  system  is  to 
for  hospitals  to  operate 
ind  minimize  unnecessary  costs 
same  time  ensuring  that 
sufficient  to  adequately 
hospitals  for  their  legitimate 

we  share  national  goals  of 
the  Medicare  Trust  Fund, 
the  proposed  changes  would 
of  these  goals  while  maintaining 
1  viability  of  the  hospital  industiy 
ensuring  access  to  high  quality  health 
icare  beneficiaries.  We  expect 
J  roposed  changes  would  ensure 
outcomes  of  this  payment  system  are 


reasonable  and  equitable  while  avoiding  or 
minimizing  unintended  adverse 
consequences. 

m.  Limitations  of  Our  Analysis 

As  has  been  the  case  in  our  previously 
published  regulatory  impact  analyses,  the 
following  quantitative  analysis  presents  the 
projected  effects  of  our  proposed  policy 
changes,  as  well  as  statutory  changes 
effective  for  FY  2000,  on  various  hospital 
groups.  We  estimate  the  effects  of  individual 
policy  changes  by  estimating  payments  j>er 
case  while  holding  all  other  payment  policies 
constant.  We  use  the  best  data  available,  but 
we  do  not  attempt  to  predict  behavioral 
responses  to  our  policy  changes,  and  we  do 
not  make  adjustments  for  future  changes  in 
such  variables  as  admissions,  lengths  of  stay, 
or  case  mix.  As  we  have  done  in  previous 
proposed  rules,  we  are  soliciting  comments 
and  information  about  the  anticipated  effects 
of  these  changes  on  hospitals  and  our 
methodology  for  estimating  them. 

IV.  Hospitals  Included  in  and  Excluded 
From  the  Prospective  Payment  System 

The  prospective  payment  systems  for 
hospital  inpatient  operating  and  capital- 
related  costs  encompass  nearly  all  general, 
short-term,  acute  care  hospitals  that 
participate  in  the  Medicare  program.  There 
were  45  Indian  Health  Service  hospitals  in 
our  database,  which  we  excluded  from  the 
analysis  due  to  the  special  characteristics  of 
the  prospective  payment  method  for  these 
hospitals.  Among  other  short-term,  acute  care 
hospitals,  only  the  50  such  hospitals  in 
Maryland  remain  excluded  from  the 
prospective  payment  system  under  the 
waiver  at  section  1814(b)(3)  of  the  Act.  Thus, 
as  of  February  1999,  we  have  included  4,874 
hospitals  in  our  analysis.  This  represents 
about  82  percent  of  all  Medicare- 
participating  hospitals.  The  majority  of  this 
impact  analysis  focuses  on  this  set  of 
hospitals. 

The  remaining  18  percent  are  specialty 
hospitals  that  are  excluded  from  the 
prospective  payment  system  and  continue  to 
be  paid  on  the  basis  of  their  reasonable  costs 
(subject  to  a  rate-of-increase  ceiling  on  their 
inpatient  operating  costs  per  discharge). 
These  hospitals  include  psychiatric, 
rehabilitation,  long-term  care,  children's,  and 
cancer  hospitals.  The  impacts  of  our  final 
policy  changes  on  these  hospitals  are 
discussed  below. 

V.  Impact  on  Excluded  Hospitals  ajid  Units 

As  of  February  1999,  there  were  1,085 
specialty  hospitals  excluded  from  the 
prospective  payment  system  and  instead  paid 
on  a  reasonable  cost  basis  subject  to  the  rate- 
of-increase  ceiling  under  §413.40.  Broken 
down  by  speciality,  there  were  587 
psychiatric,  191  rehabilitation,  208  long-term 
care,  70  childrens',  19  Christian  Science 
Sanatoria,  and  10  cancer  hospitals.  In 
addition,  there  were  1,494  psychiatric  and 
901  rehabilitation  units  in  hospitals 
otherwise  subject  to  the  prospective  payment 
system.  These  excluded  units  are  also  paid  in 


accordance  with  §413.40.  Under 
§413.40(a)(2)(i){A).  the  target  rate-of-increase 
ceiling  is  not  applicable  to  the  36  specialty 
hospitals  and  units  in  Maryland  that  are  paid 
in  accordance  with  the  waiver  at  section 
1814(b)(3)  of  the  Act. 

As  required  by  section  1886(b)(3)(B)  of  the 
Act,  the  update  factor  applicable  to  the  rate- 
of-increase  limit  for  excluded  hospitals  and 
units  for  FY  2000  would  be  between  0  and 
2.6  percent,  depending  on  the  hospital's  or 
unit's  costs  in  relation  to  its  limit  for  the 
most  recent  cost  reporting  period  for  which 
information  is  available. 

The  impact  on  excluded  hospitals  and 
units  of  the  update  in  the  rate-of-increase 
limit  depends  on  the  cumulative  cost 
increases  experienced  by  each  excluded 
hospital  or  unit  since  its  applicable  base 
period.  For  excluded  hospitals  and  units  that 
have  maintained  their  cost  increases  at  a 
level  below  the  percentage  increases  in  the 
rate-of-increase  limits  since  their  base  period, 
the  major  effect  will  be  on  the  level  of 
incentive  payments  these  hospitals  and  units 
receive.  Conversely,  for  excluded  hospitals 
and  units  with  per-case  cost  increases  above 
the  cumulative  update  in  their  rate-of- 
increase  limits,  the  major  effect  will  be  the 
amount  of  excess  costs  that  would  not  be 
reimbursed. 

We  note  that,  under  §41 3.40(d)(3),  an 
excluded  hospital  or  unit  whose  costs  exceed 
110  percent  of  its  rate-of-increase  limit 
receives  its  rate-of-increase  limit  plus  50 
percent  of  the  difference  between  its 
reasonable  costs  and  110  percent  of  the  limit, 
not  to  exceed  1 10  percent  of  its  limit.  In 
addition,  under  the  various  provisions  set 
forth  in  §  413.40,  certain  excluded  hospitals 
and  units  can  obtain  payment  adjustments 
for  justifiable  increases  in  operating  costs 
that  exceed  the  limit.  At  the  same  time, 
however,  by  generally  limiting  payment 
increases,  we  continue  to  provide  an 
incentive  for  excluded  hospitals  and  units  to 
restrain  the  growth  in  their  spending  for 
patient  services. 

VI.  Quantitative  Impact  Analysis  of  the 
Proposed  Policy  Changes  Under  the 
Prospective  Payment  System  for  Operating 
Costs 

A.  Basis  and  Methodology  of  Estimates 

In  this  proposed  rule,  we  are  announcing 
policy  changes  and  payment  rate  updates  for 
the  prospective  payment  systems  for 
operating  and  capital-related  costs.  We 
estimate  the  total  impact  of  these  changes  for 
FY  2000  payments  compared  to  FY  1999 
payments  to  be  approximately  a  S250  million 
reduction.  We  have  prepared  separate  impact 
analyses  of  the  proposed  changes  to  each 
system.  This  section  deals  with  changes  to 
the  operating  prospective  payment  system. 

The  data  used  in  developing  the 
quantitative  analyses  presented  below  are 
taken  from  the  FY  1998  MedPAR  file  and  the 
most  current  provider-specific  file  that  is 
used  for  payment  purposes.  Although  the 
analyses  of  the  changes  to  the  operating 
prospective  payment  system  do  not 
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incorporate  cost  data,  the  most  recently 
available  hospital  cost  report  data  were  used 
to  categorize  hospitals.  Our  analysis  has 
several  qualifications.  First,  we  do  not  make 
adjustments  for  behavioral  changes  that 
hospitals  may  adopt  in  response  to  these 
proposed  policy  changes.  Second,  due  to  the 
interdependent  nature  of  the  prospective 
payment  system,  it  is  very  difficult  to 
precisely  quantify  the  impact  associated  with 
each  proposed  change.  Third,  we  draw  upon 
various  sources  for  the  data  used  to 
categorize  hospitals  in  the  tables.  In  some 
cases,  particularly  the  number  of  beds,  there 
is  a  fair  degree  of  variation  in  the  data  from 
different  sources.  We  have  attempted  to 
construct  these  variables  with  the  best 
available  source  overall.  For  individual 
hospitals,  however,  some  miscategorizations 
are  possible. 

Using  cases  in  the  FY  1998  MedPAR  file, 
we  simulated  payments  under  the  operating 
prospective  payment  system  given  various 
combinations  of  payment  parameters.  Any 
short-term,  acute  care  hospitals  not  paid 
under  the  general  prospective  payment 
systems  (Indian  Health  Service  hospitals  and 
hospitals  in  Maryland)  are  excluded  from  the 
simulations.  Payments  under  the  capital 
prospective  payment  system,  or  payments  for 
costs  other  than  inpatient  operating  costs,  are 
not  analyzed  here.  Estimated  payment 
impacts  of  proposed  FY  2000  changes  to  the 
capital  prospective  payment  system  are 
discussed  below  in  section  VII  of  this 
Appendix. 

The  proposed  changes  discussed  separately 
below  are  the  following: 

•  The  effects  of  the  annual  reclassification 
of  diagnoses  and  procedures  and  the 
recalibration  of  the  DRG  relative  weights 
required  by  section  1886(d)(4)(C)  of  the  Act. 

•  The  effects  of  changes  in  hospitals'  wage 
index  values  reflecting  the  wage  index 
update  (FY  1996  data). 

•  The  effects  of  fully  removing  ft-om  the 
wage  index  the  costs  and  hours  associated 
with  teaching  physicians  Part  A,  residents, 
and  CRNAs;  and  the  effects  of  our  proposal 
to  implement  the  first  year  of  a  5-year  phase- 
out  of  these  costs,  by  calculating  a  wage 
index  based  on  20  percent  of  hospitals' 
average  hourly  wages  after  removing  the 
costs  and  hours  associated  with  teaching 
physicians,  residents,  and  CRNAs,  and  80 
percent  of  hospitals'  average  hourly  wages 
with  these  costs  included. 

•  The  effects  of  geographic 
reclassifications  by  the  MGCRB  that  will  be 
effective  in  FY  2000. 

•  The  total  change  in  payments  based  on 
FY  2000  policies  relative  to  payments  based 
on  FY  1999  policies. 

To  illustrate  the  impacts  of  the  FY  2000 
propxjsed  changes,  our  analysis  begins  with 
a  FY  2000  baseline  simulation  model  using: 
the  FY  1999  GROUPER  (version  16.0);  the  FY 
1999  wage  index;  and  no  MGCRB 
reclassifications.  Outlier  payments  are  set  at 
5.1  percent  of  total  DRG  plus  outlier 
payments. 

Each  proposed  and  statutory  policy  change 
is  then  added  incrementally  to  this  baseline 


model,  finally  arriving  at  an  FY  2000  model 
incorporating  all  of  the  changes.  This  allows 
us  to  isolate  the  effects  of  each  change. 

Our  final  comparison  illustrates  the 
percent  change  in  payments  per  case  from  FY 
1999  to  FY  2000.  Four  factors  have 
significant  impacts  here.  The  first  is  the 
update  to  the  standardized  amounts.  In 
accordance  with  section  1886(d)(3)(A)(iv)  of 
the  Act,  we  are  proposing  to  update  the  large 
urban  and  the  other  areas  average 
standardized  amounts  for  FY  2000  using  the 
most  recently  forecasted  hospital  market 
basket  increase  for  FY  2000  of  2.7  percent 
minus  1.8  percentage  points.  Similarly, 
section  1886(b){3)(C)(ii)  of  the  Act  provides 
that  the  update  factor  applicable  to  the 
hospital-specific  rates  for  sole  community 
hospitals  (SCHs),  essential  access  community 
hospitals  (EACHs)  (which  are  treated  as  SCHs 
for  payment  purposes),  and  Medicare- 
dependent,  small  rural  hospitals  (MDHs)  is 
equal  to  the  market  basket  increase  of  2.7 
percent  minus  1.8  percentage  points  (for  an 
update  of  0.9  percent). 

A  second  significant  factor  that  impacts 
changes  in  hospitals'  payments  pet  case  from 
FY  1999  to  FY  2000  is  a  change  in  MGCRB 
reclassification  status  from  one  year  to  the 
next.  That  is,  hospitals  reclassified  in  FY 

1999  that  are  no  longer  reclassified  in  FY 

2000  may  have  a  negative  payment  impact 
going  from  FY  1999  to  FY  2000;  conversely, 
hospitals  not  reclassified  in  FY  1999  that  are 
reclassified  in  FY  2000  may  have  a  positive 
impact.  In  some  cases,  these  impacts  can  be 
quite  substantial,  so  if  a  relatively  small 
number  of  hospitals  in  a  particular  category 
lose  their  reclassification  status,  the 
percentage  increase  in  payments  for  the 
category  may  be  below  the  national  mean. 

A  third  significant  factor  is  that  we 
currently  estimate  that  actual  outlier 
payments  during  FY  1999  will  be  6.2  percent 
of  actual  total  DRG  payments.  When  the  FY 
1999  final  rule  was  published,  we  projected 
FY  1999  outlier  payments  would  be  5.1 
percent  of  total  DRG  plus  outlier  payments, 
and  the  standardized  amounts  were  reduced 
correspondingly.  The  effects  of  the  higher 
than  exjjected  outlier  payments  during  FY 
1999  (as  discussed  in  the  Addendum  to  this 
proposed  rule)  are  reflected  in  the  analyses 
below  comparing  our  current  estimates  of  FY 
1999  payments  per  case  to  estimated  FY'  2000 
payments  per  case. 

Fourth,  payments  per  case  in  FY  1999  are 
reduced  from  FY  1999  for  hospitals  that 
receive  the  IME  or  the  DSH  adjustments. 
Section  1886(d)(5)(B)(ii)  of  the  Act  provides 
that  the  IME  adjustment  is  reduced  from 
approximately  a  6.5  percent  increase  for 
every  10  percent  increase  in  a  hospital's 
resident-to-bed  ratio  in  FY  1999,  to  a  6.0 
percent  increase  in  FY  2000.  Similarly,  in 
accordance  with  section  1886(d)(5)(F)(ix)  of 
the  Act,  the  DSH  adjustment  for  FY  2000  is 
reduced  by  3  percent  from  what  would 
otherwise  have  been  paid,  compared  to  a  2 
percent  reduction  for  FY  1999. 

Table  I  demonstrates  the  results  of  our 
analysis.  The  table  categorizes  hospitals  by 
various  geographic  and  special  payment 


consideration  groups  to  illustrate  the  varying 
impacts  on  different  types  of  hospitals.  The 
top  row  of  the  table  shows  the  overall  impact 
on  the  4,874  hospitals  included  in  the 
analysis.  This  is  100  fewer  hospitals  than 
were  included  in  the  impact  analysis  in  the 
FY  1999  final  rule  with  comment  period  (63 
FR  41106). 

The  next  four  rows  of  Table  I  contain 
hospitals  categorized  according  to  their 
geographic  location  (all  urban,  which  is 
further  divided  into  large  urban  and  other 
urban,  or  rural).  There  are  2,712  hospitals 
located  in  urban  areas  (MSAs  or  NECMAs) 
included  in  our  analysis.  Among  these,  there 
are  1.553  hospitals  located  in  lai^e  urban 
areas  (populations  over  1  million),  and  1,160 
hospitals  in  other  urban  areas  (populations  of 
1  million  or  fewer).  In  addition,  there  are 
2,162  hospitals  in  rural  areas.  The  next  two 
groupings  are  by  bed-size  categories,  shown 
separately  for  urban  and  rural  hospitals.  The 
final  groupings  by  geographic  location  are  by 
census  divisions,  also  shown  separately  for 
urban  and  rural  hospitals. 

The  second  part  of  Table  I  shows  hospital 
groups  based  on  hospitals'  FY  2000  payment 
classifications,  including  any 
reclassifications  under  section  1886(d)(10)  of 
the  Act.  For  example,  the  rows  labeled  urban, 
lai^ge  urban,  other  urban,  and  rural  show  that 
the  number  of  hospitals  paid  based  on  these 
categorizations  (after  consideration  of 
geographic  reclassifications)  are  2.790,  1,628, 
1,161,  and  2,085.  respectively. 

The  next  three  groupings  examine  the 
impacts  of  the  proposed  changes  on  hospitals 
grouped  by  whether  or  not  they  have 
residency  programs  (teaching  hospitals  that 
receive  an  IME  adjustment)  or  receive  DSH 
payments,  or  some  combination  of  these  two 
adjustments.  There  are  3,772  nonteaching 
hospitals  in  our  analysis,  868  teaching 
hospitals  with  fewer  than  100  residents,  and 
234  teaching  hospitals  with  100  or  more 
residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH  payment 
status,  and  whether  they  are  considered 
urban  or  rural  after  MGCRB  reclassifications. 
Hospitals  in  the  rural  DSH  categories, 
therefore,  represent  hospitals  that  were  not 
reclassified  for  purposes  of  the  standardized 
amount  or  for  purposes  of  the  DSH 
adjustment.  (They  may,  however,  have  been 
reclassified  for  purposes  of  the  wage  index.) 
The  next  category  groups  hospitals 
considered  urban  after  geographic 
reclassification,  in  terms  of  whether  they 
receive  the  IME  adjustment,  the  DSH 
adjustment,  both,  or  neither. 

The  next  five  rows  examine  the  impacts  of 
the  proposed  changes  on  rural  hospitals  by 
special  payment  groups  (SCHs.  rural  referral 
centers  (RRCs),  and  MDHs),  as  well  as  rural 
hospitals  not  receiving  a  sp)ecial  payment 
designation.  The  RRCs  (151),  SCHs  (639). 
MDHs  (353),  and  SCH  and  RRCs  (58)  shown 
here  were  not  reclassified  for  purposes  of  the 
standardized  amount.  There  are  three  SCHs 
that  will  be  reclassified  for  the  standardized 
amount  in  FY  2000  that,  therefore,  are  not 
included  in  these  rows. 
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The  ne;q  two  groupings  are  based  on  type 
of  ownersl^ip  and  the  hospital's  Medicare 
utilization!  expressed  as  a  percent  of  total 
patient  da;  's.  These  data  are  taken  primarily 
from  the  F  Y  1997  Medicare  cost  report  files, 
if  availabl(  (otherwise  FY  1996  data  are 
used).  Dati  needed  to  determine  ownership 
status  or  ^  edicare  utilization  percentages 


were  unavailable  for  37  hospitals.  For  the 
most  part,  these  are  new  hospitals. 

The  next  series  of  groupings  concern  the 
geographic  reclassification  status  of 
hospitals.  The  first  three  groupings  display 
hospitals  that  were  reclassified  by  the 
MGCRB  for  both  FY  1999  and  FY  2000,  or 
for  either  of  those  2  years,  by  urban  and  rural 


status.  The  next  rows  illustrate  the  overall 
number  of  FY  2000  reclassifications,  as  well 
as  the  numbers  of  reclassified  hospitals 
grouped  by  urban  and  rural  location.  The 
final  row  in  Table  I  contains  hospitals 
located  in  rural  counties  but  deemed  to  be 
urban  under  section  1886(d)(8)(B)  of  the  Act. 


Table  I.— Impact  Analysis  of  Changes  for  FY  2000  Operating  Prospective  Payment  System 

(Percent  Changes  in  Payments  Per  Case] 


(BY  GEOGIVPHIC  LOCATION): 

ALLHOBPITALS  

URBAN  HOSPITALS  

UVf^GE  URBAN  

OTMBR  URBAN 

RURAL  hospitals 

BED  SIZE  (JRBAN): 

0-  99  BEDS  

100-199  BEDS  

200-299  BEDS 

300-499  BEDS  

500  OR  MORE  BEDS 

BED  SIZE  (rtURAL): 

0-*9  BBDS  

50-99  efeos 

100-149  BEDS  

150-199  BEDS  

200  OR  MORE  BEDS 

URBAN  BY  CENSUS  DIVISK3N: 

NEW  Er^GLAND  

MIDDLE! ATLANTIC  

SOUTH  ATLANTIC  

EAST  NQRTH  central  .... 

EAST  SOUTH  CENTRAL  

WEST  MORTH  CENTRAL  .... 

WEST  SiOUTH  CENTRAL  .... 

MOUNTAIN  

PACIFid 

PUERTQ  RICO  

RURAL  BY  OENSUS  DIVISION: 

NEW  Er^LAND  

MIDDLEATLANTIC  

SOUTH  i^TLANTIC  

EAST  NORTH  CENTRAL 

EAST  SOUTH  CENTRAL  

WEST  NORTH  CENTRAL  .... 

WEST  SpUTH  CENTRAL  .... 

MOUNTAIN  _ 


PACIFIC 
PUERTC 


RICO  

(BY  PAYMEffT  CATEGORIES): 

URBAN  HOSPITALS  

LARGE  URBAN  

OTHER  URBAN 

RURAL  IjOSPITALS 

TEACHING  STATUS: 

NON-TEfCHING  „ 

LESS  ThJan  100  RESIDENTS  

100+  RESIDENTS  

DISPROPORfriONATE  SHARE  HOSPITALS  (DSH): 

NON-D$H 

URBAN  bSH 

100  3EDSORMORE  

FEWER  THAN  100  BEDS  

RURAL  1 ISH 

SOLE  COMMUNITY  (SCH)  

REFERRAL  CENTERS (RRC)  

OTHER  ♦tURAL  DSH  HOSPITALS 

100  bEDS  OR  MORE  

FEWER  THAN  100  BEDS 

URBAN  TEA(  :hING  AND  DSH: 

BOTH  Ti  ACHING  AND  DSH  ...: 


Number 
of 

(0) 


4,875 
2.712 
1,552 
1.160 
2.162 

679 
918 
553 
423 
139 

1.194 

581 

232 

86 

70 

149 
416 
401 
446 
157 
183 
343 
126 
444 
47 

52 
81 
285 
301 
270 
490 
338 
201 
139 
5 

2.790 
1.628 
1.161 
2,085 

3,772 
868 
234 

3.048 

1,366 
86 

153 
55 

57 
110 

703 


Drg 
racalio.2 


(1) 


0.0 
-0.1 
-0.1 
-0.1 

02 

02 

0.1 

0.0 

-0.1 

-0.2 

0.5 
0.3 
0.2 
0.1 
0.0 

0.0 

0.0 
-0.1 
-0.1 
-0.1 
-0.1 

0.0 
-0.1 
-0.1 

02 

0.1 
0.2 
0.2 
0.2 
0.3 
0.2 
0.3 
0.3 
02 
0.2 

-0.1 

-0.1 

-0.1 

0.2 

0.1 
-0.1 
-0.1 

0.0 

-0.1 
0.2 

0.4 
0.2 

0.3 
0.5 

-0.1 


New 
wage 
date  3 

(2) 


0.2 
0.1 
-0.1 
0.4 
0.8 

-0.1 
0.1 
02 
0.1 

-0.1 

0.6 
0.7 
0.8 
1.0 
0.9 

0.5 

-0.5 

0.8 

0.7 

0.8 

-02 

-12 

0.3 

-0.3 

0.9 

0.0 
-0.5 
1.7 
0.8 
1.6 
12 
-1.1 
0.5 
0.4 
32 

0.1 

-0.1 

0.4 

0.8 

0.3 

0.2 

-0.1 

0.3 

0.0 
-0.3 

0.8 
1.4 

1.4 
1.7 

0.0 


Renrwve 

GMEand 

CRNA 

costs* 

(3) 


0.2 
0.2 
0.1 
0.4 
0.4 

0.3 
0.3 
0.3 
0.3 
-0.1 

0.4 
0.4 
0.5 
0.4 
0.4 

0.1 
-0.3 
0.5 
0.0 
0.4 
0.1 
0.5 
02 
0.7 
0.3 

0.0 
0.2 
0.6 
0.5 
0.6 
0.2 
0.5 
0.3 
0.5 
0.4 

02 
0.1 
0.3 

0.4 

0.4 

02 

-0.1 

0.3 

0.2 
0.5 

0.4 
0.6 

0.6 
0.6 

0.1 


Blended 
wage 
index 

costs  ^ 

(4) 


0.0 
0.0 
0.0 
0.1 
0.1 

0.1 
0.1 
0.1 
0.1 
0.0 

0.1 
0.1 
0.1 
0.1 
0.1 

0.0 
-0.1 
0.1 
0.0 
0.1 
0.0 
0.1 
0.0 
0.1 
0.1 

0.0 
0.0 
0.1 
0.1 
0.1 
0.0 
0.1 
0.1 
0.1 
0.1 

0.0 
0.0 
0.1 
0.1 

0.1 
0.0 
0.0 

0.1 

0.0 
0.1 

0.1 
0.1 

0.1 
0.1 

0.0 


DRG  4 

Wl 

changes • 

(5) 


0.0 

-02 

-0.4 

0.1 

0.9 

-0.1 

0.0 

0.0 

-02 

-0.5 

0.9 
0.8 
0.8 
1.0 
0.8 

0.3 

-0.8 

0.6 

0.4 

0.6 

-0.5 

-1.4 

0.0 

-0.4 

0.9 

-02 
-0.5 
1.8 
0.8 
1.8 
12 
-0.9 
0.5 
0.4 
32 

-0.1 

-0.3 

02 

0.8 

02 
-0.1 
-0.4 

0.1 

-02 
-02 

1.0 
1.4 

1.6 
2.0 

-0.3 


MGCRB 
reclassi- 
fication ' 

(6) 


0.0 
-0.4 
-0.5 
-0.3 

2.5 

-0.5 
-0.5 
-0.4 
-0.3 
-0.4 

02 
0.9 
3.8 
4.3 
42 

-0.3 
-0.4 
-0.4 
-0.4 
-0.4 
-0.4 
-0.4 
-0.4 
-0.4 
-0.5 

2.3 
22 
2.7 
2.0 
2.5 
2.3 
3.5 
2.0 
1.9 
0.7 

-0.3 

-0.4 

-0.3 

2.2 

0.3 
-0.3 
-02 

0.2 

-0.3 
-0.5 

-0.1 
4.7 

1.1 
02 

-0.4 


All  FY 

2000 

changes* 

(7) 


-0.6 
-0.8 
-1.0 
-0.3 
0.9 

-0.3 
-0.3 
-0.6 
-0.8 
-2.0 

1.5 
1.1 
0.8 
1.1 
0.0 

-0.6 
-2.0 

0.2 
-0.3 

0.1 
-1.0 
-2.0 
-0.3 
-0.9 

0.5 

0.2 
0.0 
0.8 
0.8 
1.8 
1.6 
-02 
1.4 
0.4 
2.5 

-0.8 

-1.0 

-02 

0.9 

0.1 
-0.6 
-2.0 

-0.3 

-0.9 
-0.3 

1.5 
1.0 

-0.1 
2.7 

-1.0 
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Table  I.— Impact  Analysis  of  Changes  for  FY  2000  Operating  Prospective  Payment  System — Continued 

(Percent  Changes  in  Payments  Per  Case] 


Number 

of 
hosps.  ^ 

(0) 

Drg 
recalib.2 

(1) 

New 
wage 
date  3 

(2) 

Remove 

GMEand 

CRNA 

costs* 

(3) 

Blended 
wage 
index 

costs* 

DRG& 

Wl 

changes' 

(5) 

MGCRB 

reclasst- 
fcatjon' 

(6) 

All  FY 

2000 

changes" 

(7) 

teaching  and  no  dsh 

337 

748 

1.002 

884 
151 
639 
353 
58 

2.838 

743 

1,256 

37 

372 
1,745 
1.893 

8?? 
42 

373 

55 

318 

131 

30 

101 

136 

32 

104 

504 
65 

393 
46 
4.344 
85 
13 
49 
23 
2.627 

419 
52 

344 

23 

1.717 

26 

-0.1 
0.0 
0.0 

0.3 
0.1 
0.3 
0.4 
0.1 

0.0 

0.0 

0.1 

-0.1 

0.0 

-0.1 

0.0 

0.1 

-0.1 

0.1 
0.0 
0.1 
0.0 

-0.2 
0.2 
0.1 

-0.1 
0.3 

0.0 
0.2 
0.0 
0.1 
0.0 

-0.1 
0.1 

-0.2 
0.1 

-0.1 
0.1 
0.2 
0.1 
0.1 
0.3 
0.2 

0.2 
0,1 
0.2 

1.1 
0.9 
0.3 
0.6 
0.3 

0.1 

0.1 

0.6 

-0.3 

-0.4 
0.0 
0.3 
0.7 

-0.3 

0.6 
0.1 
0.8 
1.2 
1.2 
1.1 
0.4 
-0.1 
1.0 

0.7 
0.6 
0.8 
0.4 
0.1 
0.5 

-0.4 
0.8 

-0.2 
0.1 
0.8 
1.3 
0.7 
1.4 
0.8 
0.7 

0.1 
0.5 
0.3 

0.6 
0.5 
0.2 
0.4 
0.2 

0.2 

0.4 

0.4 

-0.4 

0.6 
0J2 
0.2 
0.3 
-0.4 

0.4 
0.5 
0.4 
0.3 
0.2 
0.4 
0.4 
0.4 
0.5 

0.4 
0.5 
0.4 
0.4 
0.2 
0.3 
0.5 
0.3 
0.4 
0.2 
0.4 
0.6 
0.4 
0.4 
0.4 
0.6 

0.0 
0.1 
0.1 

0.1 
0.1 
0.0 
0.1 
0.0 

0.0 

0.1 

0.1 

-0.1 

0.1 
0.0 
0.0 
0.1 
-0.1 

0.1 
0.1 
0.1 
0.1 
0.0 
0.1 
0.1 
0.1 
0.1 

0.1 
0.1 
0.1 
0.1 
0.0 
0.1 
0.1 
0.1 
0.1 
0.0 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 

-0.1 
0.0 
0.1 

1.3 
0.9 
0.4 
0.9 
0.2 

-0.1 
0.0 
0.5 

-0.6 

-0.5 

-0.3 

0.2 

0.6 

-0.6 

03 
0.0 
0.7 
1.0 
0.8 
1.2 
0.4 
-0.3 
1.1 

0.6 
0.7 
0.6 
0.3 

-0.1 
03 

-OJ 
0.5 

-0.2 

-0.2 
0.8 
1.4 
0.7 
1.3 
0.9 
0.8 

-0.3 
-0.2 
-0.5 

1.1 
5.6 
0.3 
0.3 
2^ 

-0.1 
0.0 
0.2 

-0.2 

-0.1 

-0.2 

0.1 

0.3 

-0.2 

5.6 

4.1 

63 

3.3 

22 

5.4 

-0.7 

-0.9 

-0.4 

5.1 
Z7 
55 
3.8 

-0.5 
3.4 
0.9 
4.3 
0.4 

-0.6 
6.1 
4.0 
6.0 
9.3 

-0.4 

-0.5 

-1  0 

NO  teaching  and  dsh 

-0  1 

no  teaching  and  no  dsh 

-03 

rural  hospital  TYPES: 

NONSPECIAL  STATUS  HOSPITALS  

09 

rrc 

SCH 

mdh 

0.3 
1.2 
1  3 

SCH  AND  RRC  

1  4 

TYPE  OF  OWNERSHIP: 

VOLUNTARY  

PROPRIETARY  

-0.7 
-03 

GOVERNMENT  

UNKNOWN  

MEDICARE    UTILIZATION    AS    A    PERCENT    OF    INPATIENT 
DAYS: 
0-25  

-0.2 
-2.0 

-20 

25-50  

50-65  

OVER  65  

-1.0 

-0.2 

0.2 

UNKNOWN  

HOSPITALS  RECLASSIFIED  BY  THE  MEDICARE  GEOGRAPHIC 

REVIEW  BOARD: 
RECLASSIFICATION  STATUS  DURING  FY  1999  AND  FY  2000: 

RECLASSIFIED  DURING  BOTH  FY  1999  AND  FY  2000  

URBAN  

RURAL 

RECLASSIFIED  DURING  FY  2000  ONLY 

-2.0 

-0.3 

-2.0 

0.5 

4.5 

URBAN  

RURAL 

RECLASSIFIED  DURING  FY  1999  ONLY 

2.9 

7.3 

-6.0 

URBAN  

RURAL 

FY  2000  RECLASSIFICATIONS: 

ALL  RECLASSIFIED  HOSPITALS  

-6.0 
-5.0 

0.8 

-0.7 

WAGE  INDEX  ONLY 

1.0 

BOTH  

NONRECLASSIFIED  

0.2 
-0.7 
-0.1 

STANDARDIZED  AMOUNT  ONLY  

-4.0 

WAGE  INDEX  ONLY  

0.5 

BOTH  

NONRECLASSIFIED  

ALL  RURAL  RECLASSIFIED  

-0.9 

-0.9 

1.4 

STANDARDIZED  AMOUNT  ONLY  

1.9 

WAGE  INDEX  ONLY  

1.3 

BOTH  

NONRECLASSIFIED  

OTHER  RECLASSIFIED  HOSPITALS  (SECTION  1886(d)(8)(B))  ... 

1.8 

0.9 

-9.0 

'  Because  data  necessary  to  classify  some  hospitals  by  category  were  missing,  the  total  number  of  hospitals  in  each  category  may  not  equal  the  national  total.  Dis- 
charae  data  are  from  FY  1998.  and  hospital  cost  report  oata  are  from  reporting  penods  beginnina  in  FY  1996  and  FY  1997. 

2  This  column  displays  the  payment  impact  of  the  recalibration  of  the  DRG  weights  based  on  FY  1998  MedPAR  data  and  the  DRG  reclassification  changes,  in  ac- 
cordance with  section  1886(d)(4)(C)  of  the  Act. 

^This  column  shows  the  payment  effects  of  updating  the  data  used  to  calculate  the  wage  index  with  data  from  ttie  FY  1996  cost  reports. 

■•This  column  displays  the  impact  of  completely  removing  the  costs  and  hours  associated  with  teaching  physicians  Part  A,  residents,  and  CRNAs  from  the  wage 
Index  calculation. 

*This  column  illustrates  the  payment  impact  of  phasing  out  the  costs  and  hours  associated  with  teaching  physicians  Part  A,  residents,  and  CRNAs,  by  calculating 
the  wage  index  by  blending  20  pJercent  of  an  average  hourly  wage  after  removing  these  costs  with  80  (percent  of  an  average  hourly  wage  without  removing  ttiese 
costs. 

'This  column  displays  the  combined  impact  of  the  reclassification  and  recalibration  of  the  DRGs,  the  updated  and  revised  wage  data  used  to  calculate  the  wage 
index,  and  the  budget  neutrality  adjustment  factor  for  these  two  changes,  in  accordance  with  sections  l886(d)(4)(C)(iii)  and  1886(d)(3)(E)  of  the  Act.  Thus,  it  rep- 
resents the  combined  impacts  shown  in  columns  1,  2,  3,  and  4,  and  the  FY  2000  budget  neutrality  factor  of  0.997393. 

'  Shown  here  are  the  effects  of  geographic  reclassifications  by  the  Medcare  Geographic  Classification  Review  Board  (MGCRB).  Tfie  effects  demonstrate  the  FY 
2000  payment  impact  of  going  from  no  reclassifications  to  the  reclassifications  scheduled  to  be  in  effect  lor  FY  2(XX).  Reclassification  for  poor  years  has  no  beanng 
on  the  payment  impacts  shown  here. 

*This  column  shows  changes  in  payments  from  FY  1999  to  FY  2000.  It  incorporates  all  of  the  changes  displayed  in  columns  5  and  6  (the  changes  displayed  in  col- 
umns 1,  2,  and  4  are  included  in  column  5).  It  also  displays  the  impact  of  the  FY  2000  update,  changes  in  hospitals'  reclassification  status  in  Pr  2000  compared  to 
FY  1999,  the  difference  in  outlier  payments  from  FY  1999  to  FY  2000,  and  the  reductions  to  payments  through  the  IME  and  DSH  adjustments  taking  effect  dunng  FY 
2000.  The  sum  of  these  columns  may  be  different  from  the  percentage  changes  shown  here  due  to  rounding  and  interactive  effects. 
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B.  Impa(  t  of  the  Proposed  Changes  to  the 
DRG  Reclassifications  and  Recalibration  of 
Relative  Weights  (Column  t) 

In  column  1  of  Table  I,  we  present  the 
combineq  effects  of  the  DRG  reclassifications 
and  recalibration,  as  discussed  in  section  II 
of  the  preamble  to  this  projwsed  rule.  Section 
1886(d)(4)(C)(i)  of  the  Act  requires  us  to 
annually  make  appropriate  classification 
changes  ind  to  recalibrate  the  DRG  weights 
in  order  o  reflect  changes  in  treatment 
patterns,  technology,  and  any  other  factors 
that  may  change  the  relative  use  of  hospital 
resources . 

We  coi  npared  aggregate  payments  using 
the  FY  1!  199  DRG  relative  weights  (GROUPER 
version  1 B)  to  aggregate  payments  using  the 
proposed  FY  2000  DRG  relative  weights 
(GROUPlR  version  17).  Overall  payments  are 
unaffectejd  by  the  DRG  reclassification  and 
recalibration.  Consistent  with  the  minor 
changes  f/e  are  proposing  for  the  FY  2000 
GROUPEt?,  the  redistributional  impacts  of 
DRG  reclassifications  and  recalibration  across 
hospital  I  roups  are  very  small  (a  0.1  percent 
decrease  or  large  and  other  urban  hospitals; 
a  0.2  per*  ent  increase  for  rural  hospitals). 
Within  hi  )spital  categories,  the  net  effects  for 
urban  hoi  ipitals  are  small  positive  changes  for 
small  hospitals  (a  0.2  percent  increase  for 
hospitals  with  fewer  than  100  beds),  and 
small  decreases  for  larger  hospitals  (a  0.2 
percent  d  ecrease  for  hospitals  with  more  than 
500  beds    Among  rural  hospitals,  small 
hospital  ( ategories  experience  the  largest 
increases  a  0.5  percent  increase  for  hospitals 
with  few(  r  than  50  beds. 

The  br«  akdown  by  urban  census  division 
shows  thi  t  the  decrease  among  urban 
hospitals  is  spread  across  most  census 
categories.  Payments  to  urban  hospitals  in 
New  Engl  and,  the  Middle  Atlantic,  and  the 
West  Sou  h  Central  census  divisions  are 
unchange  d,  while  payments  to  urban 
hospitals  in  Puerto  Rico  rise  by  0.2  percent. 
All  rural  lospital  census  divisions 
experienc  8  payment  increases  ranging  from 
0.1  percent  for  hospitals  in  New  England,  to 
0.3  percei  t  for  hospitals  in  the  East  South 
Central,  V  'est  South  Central,  and  Mountain 
census  di"isions.  All  other  divisions 
experienc  s  a  0.2  percent  increase. 

This  pa  tern  of  payment  increases  for  small 
hospitals  ind  decreases  for  larger  hospitals 
persists  among  other  categories.  Declines  in 
the  relativ  b  weights  of  several  specific  DRGs 
likely  con  libute  to  this  trend.  Among  these 
DRGs,  the  relative  weight  for  DRG  108  (Other 
Cardiotho  •acic  Procedures),  declined  from 
5.9764  in  nf  1999  to  5.7505  in  this  proposed 
rule  for  P   2000.  Also,  the  relative  weight  for 
DRG  112  ( Percutaneous  Cardiovascular 
Procedures)  declined  from  1.9893  in  FY  1999 
to  1.9200  n  this  proposed  rule  for  FY  2000. 
Although  hese  cardiovascular  procedures 
are  not  nei:essarily  limited  to  very  large 
hospitals,  we  would  expect  they  are  more 
likely  to  o  ;cur  in  larger  hospitals.  As  the 
relative  w  lights  of  DRGs  predominantly 
occurring  n  large  hospitals  decline,  the 
relative  wi  ights  of  other  DRGs  rise,  leading 
to  the  sma  1  payment  increases  in  hospitals 


less  likely  to  be  affected  by  the  declines  in 
the  DRGs  noted  above. 

C.  Impact  of  Updating  the  Wage  Data 
(Column  2) 

Section  1886(d)(3)(E)  of  the  Act  requires 
that,  beginning  October  1, 1993,  we  annually 
update  the  wage  data  used  to  calculate  the 
wage  index.  In  accordance  with  this 
requirement,  the  proposed  wage  index  for  FY 
2000  is  based  on  data  submitted  for  hospital 
cost  reporting  periods  beginning  on  or  after 
October  1, 1995  and  before  October  1, 1996. 
As  with  the  previous  column,  the  impact  of 
the  new  data  on  hospital  payments  is  isolated 
by  holding  the  other  payment  parameters 
constant  in  the  two  simulations.  That  is, 
column  2  shows  the  percentage  changes  in 
payments  when  going  from  a  model  using  the 
FY  1999  wage  index  (effective  for  discharges 
on  or  after  March  1, 1999  (64  FR  9378))  based 
on  FY  1995  wage  data  before  geographic 
reclassifications  to  a  model  using  the  FY 
2000  prereclassification  wage  index  based  on 
FY  1996  wage  data. 

The  wage  data  collected  on  the  FY  1996 
cost  reports  is  similar  to  the  data  used  in  the 
calculation  of  the  FY  1999  wage  index.  For 
example,  the  wage  index  values  used  here 
include  all  physician  Part  A  costs  (direct  and 
contracted),  resident  costs,  and  CRNA  costs. 
Also,  as  in  the  calculation  for  the  FY  1999 
wage  index,  contract  labor  costs  and  hours 
for  top  management  positions  are  included, 
and  the  overhead  costs  allocated  to  patient 
care  areas  excluded  from  the  calculation  of 
the  wage  index  are  excluded  as  well. 

The  results  indicate  that  the  new  wage  data 
have  an  overall  impact  of  a  0.2  percent 
increase  in  hospital  payments  (prior  to 
applying  the  budget  neutrality  factor,  see 
column  5).  Rural  hospitals  especially  appear 
to  benefit  bom  the  update.  Their  payments 
increase  by  0.8  percent.  These  increases  are 
attributable  to  relatively  large  increases  in  the 
wage  index  values  for  the  rural  areas  of 
particular  States;  Arizona.  Puerto  Rico,  and 
South  Carolina  all  had  increases  greater  than 
6  percent  in  their  prereclassification  wage 
index  values.  At  the  same  time,  several  States 
experience  large  declines  due  to  moving  to 
the  FY  1996  wage  data;  Massachusetts, 
Texas,  and  Utah  all  had  decreases  greater 
than  6  percent. 

Urban  hospitals  as  a  group  are  not 
significantly  affected  by  the  updated  wage 
data.  The  gains  of  hospitals  in  other  urban 
areas  (0.4  percent  increase)  are  offset  by 
decreases  among  hospitals  in  large  urban 
areas  (0.1  percent  decrease).  Urban  West 
South  Central  hospitals  experience  a  1.0 
percent  decrease,  largely  due  to  a  number  of 
MSAs  in  Texas  with  prereclassified  FY  2000 
wage  indexes  that  fall  by  6  percent  or  more. 
We  note  that  the  wage  data  used  for  the 
proposed  wage  index  are  based  upon  the  data 
available  as  of  February  22, 1999.  and 
therefore,  do  not  reflect  revision  requests 
received  by  the  fiscal  intermediaries  after 
February  22, 1999.  To  the  extent  these 
requests  are  granted  by  hospitals'  fiscal 
intermediaries,  these  revisions  are  likely  to 
affect  the  impacts  shown  in  the  final  rule.  In 


addition,  we  continue  to  verify  the  accuracy 
of  the  data  for  hospitals  with  extraordinary 
changes  in  their  data  from  the  prior  year. 

The  largest  increases  are  seen  in  the  rural 
census  divisions.  Rural  Puerto  Rico 
experiences  the  greatest  positive  impact,  3.2 
percent.  Hospitals  in  three  other  census 
divisions  receive  positive  impacts  over  1.0 
percent:  South  Atlantic  at  1.7  percent.  East 
South  Central  at  1.6  percent,  and  West  North 
Central  at  1.2  percent. 

D.  Impact  of  Removing  Teaching  Physicians' 
Part  A,  Residents',  and  CRNAs'  Costs 
(Column  3) 

As  discussed  in  section  III.C  of  the 
preamble,  we  are  proposing  to  revise  the 
calculation  of  the  wage  index  by  phasing  out 
the  costs  and  hours  associated  with  teaching 
physicians  Part  A,  residents,  and  CRNAs. 
Although  the  proposed  FY  2000  wage  index 
is  based  upon  a  blend  of  20  percent  of 
hospitals'  average  hourly  wages  after 
removing  these  costs  and  80  percent  of 
average  hourly  wages  calculated  without 
removing  these  costs,  this  column  displays 
the  impacts  on  payments  per  case  of 
completely  removing  these  costs  from  the 
wage  index  calculation. 

As  described  above  in  section  III.C.  1  of  the 
preamble,  we  determined  teaching  physician 
costs  by  first  subtracting  the  costs  and  hours 
attributable  to  teaching  physicians  based 
upon  the  special  survey  data  we  collected  for 
this  purpose.  If  these  data  were  not  available 
bom  the  survey  for  a  particular  teaching 
hospital.  80  percent  of  the  total  physician 
Part  A  costs  and  hours  for  that  hospital  were 
removed,  consistent  with  the 
recommendation  of  hospital  (see  discussion 
in  section  III.C.l  of  the  preamble).  If  a 
teaching  hospital  did  not  separately  report  its 
physician  Part  A  costs  on  the  cost  report,  the 
amount  reported  on  Line  23,  Column  1.  of 
the  Worksheet  A  was  removed  from  the  total 
wage  data  (as  was  an  associated  amount  for 
hours).  Resident  and  CRNA  costs  and  hours 
were  removed  in  their  entirety,  based  upon 
the  data  separately  attributed  to  these 
employees  on  the  Worksheet  S-3. 

Column  3  shows  the  payment  impacts  of 
completely  removing  these  costs,  relative  to 
wage  index  values  calculated  based  on  the 
FY  1996  wage  data  without  removing  these 
costs.  The  overall  payment  impact  of 
completely  removing  these  costs  and  hours 
from  the  wage  index  calculation  would  be  a 
0.2  percent  increase  in  total  payments  (prior 
to  applying  budget  neutrality).  The  FY  2000 
proposed  wage  index  is,  however,  based  on 
a  blended  average  hourly  wage.  The  impacts 
of  this  blended  approach  are  shown  in 
column  4. 

The  impact  of  removing  these  costs  bom 
the  wage  index  calculation  are  generally 
positive  across  the  majority  of  hospital 
categories.  However,  examining  the  impacts 
across  urban  and  rural  census  divisions 
indicate  that  urban  Middle  Atlantic  hospitals 
experience  a  0.3  percent  decrease.  This  effect 
is  attributable  to  the  concentration  of 
teaching  hospitals  in  this  census  division. 
The  largest  positive  impact  occurs  in  the 
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urban  Pacific  census  division,  a  0.7  percent 
payment  increase. 

As  noted  above,  the  data  used  to  prepare 
the  proposed  FY  2000  wage  index  are  subject 
to  revision.  In  particular,  in  early  February 
1999,  we  instructed  the  fiscal  intermediaries 
to  review  the  survey  data  on  collected 
teaching  physician  costs.  We  have  also 
extended  the  deadline  for  teaching  hospitals 
to  request  revisions  to  their  teaching 
physician  survey  data  until  June  7, 1999.  The 
extent  of  these  requests  and  the  number  of 
changes  that  are  approved  by  the  fiscal 
intermediaries  may  change  the  impacts  in  the 
final  rule. 

E.  Impact  of  5-Year  Phase-Out  of  Teaching 
Physicians',  Residents',  and  CRN  A  Costs 
(Column  4) 

As  described  above  in  section  III.E  of  this 
preamble,  the  proposed  FY  2000  wage  index 
is  calculated  by  blending  80  percent  of 
hospitals'  average  hourly  wages  calculated 


without  removing  teaching  physician  Part  A, 
residents,  or  CRNA  costs  (and  hours);  and  20 
percent  of  average  hourly  wages  calculated 
after  removing  these  costs  (and  hours).  This 
constitutes  the  first  year  of  a  5-year  phase-out 
of  these  costs,  where  the  proportion  of  the 
calculation  based  upon  average  hourly  wages 
after  removing  these  costs  increases  by  20 
percentage  points  per  year. 

This  column  shows  the  impact  of  the 
blended  wage  index  relative  to  a  wage  index 
using  FY  1996  wage  data  without  removing 
costs  or  hours  of  teaching  physicians  Part  A, 
residents,  or  CRNAs.  The  impacts  in  column 
4  are  minimal  (an  increase  or  decrease  of  0.1 
percent).  As  expected,  the  hospital  categories 
experiencing  negative  payment  impacts  in 
column  3  experience  either  negative  0.1 
percent  changes  or  no  change  here.  The 
overall  impact  is  0.0  percent. 

The  combined  wage  index  changes  in 
Table  I  are  determined  by  summing  the 


individual  impacts  in  columns  2  and  4.  For 
example,  the  urban  West  South  Central 
census  division  loses  1.2  percent  from  the 
new  wage  data,  and  gains  0.1  percent  from 
the  blended  wage  index.  Therefore,  the 
combined  impact  of  the  proposed  FY  2000 
wage  index  for  these  hospitals  is  a  1.1 
percent  decrease. 

The  following  chart  compares  the  shifts  in 
wage  index  values  for  labor  market  areas  for 
FY  2000  relative  to  FY  1999.  This  chart 
demonstrates  the  impact  of  the  proposed 
changes  for  the  FY  2000  wage  index  relative 
to  the  FY  1999  wage  index.  The  majority  of 
labor  market  areas  (299)  exp>erience  less  than 
a  5  percent  change.  A  total  of  47  labor  market 
areas  experience  an  increase  of  more  than  5 
percent  with  14  having  an  increase  greater 
than  10  percent.  A  total  of  28  areas 
experience  decreases  of  more  than  5  {)ercent. 
Of  those,  7  decline  by  10  percent  or  more. 


Percentage  change  in  area  wage  Index  values 


Numt>er  of  labor  market  areas 


Increase  more  than  10  percent  

Increase  more  than  5  percent  and  less  than  10  percent  .. 

Increase  or  decrease  less  than  5  percent 

Decrease  more  than  5  percent  and  less  than  10  percent 
Decrease  more  than  10  percent 


Among  urban  hospitals,  169  would  experience  an  increase  of  between  5  and  10  percent  and  40  more  than  10  percent.  A  total 
of  139  rural  hospitals  have  increases  greater  than  5  percent,  but  none  greater  than  10  percent.  On  the  negative  side,  130  urban 
hospitals  and  187  rural  hospitals  have  decreases  in  their  wage  index  values  of  at  least  5  percent  but  less  than  10  percent.  There 
are  no  rural  hospitals  with  decreases  greater  than  10  percent,  and  21  urban  hospitals  in  this  category.  The  following  chart  shows 
the  projected  impact  for  urban  and  rural  hospitals. 


Percentage  change  in  area  wage  Index  values 


Number  of  hospitals 


Increase  more  than  10  percent  

Increase  more  than  5  percent  and  less  than  10  percent  . 

Increase  or  decrease  less  than  5  percent 

Deaease  more  than  5  percent  and  less  than  10  percent 
Deaease  more  than  10  percent 


F.  Combined  Impact  of  DBG  and  Wage  Index 
Changes — Including  Budget  Neutrality 
Adjustment  (Column  5) 

The  impact  of  ORG  reclassifications  and 
recalibration  on  aggregate  payments  is 
required  by  section  1886(d)(4)(C)(iii)  of  the 
Act  to  be  budget  neutral.  In  addition,  section 
1886(d)(3)(E)  of  the  Act  specifies  that  any 
updates  or  adjustments  to  the  wage  index  are 
to  be  budget  neutral.  As  noted  in  the 
Addendum  to  this  proposed  rule,  we 
compared  simulated  aggregate  payments 
using  the  FY  1999  DRG  relative  weights  and 
wage  index  to  simulated  aggregate  payments 
using  the  proposed  FY  2000  DRG  relative 
weights  and  blended  wage  index.  Based  on 
this  comparison,  we  computed  a  wage  and 
recalibration  budget  neutrality  factor  of 
0.997393.  In  Table  I,  the  combined  overall 
impacts  of  the  effects  of  both  the  DRG 
reclassifications  and  recalibration  and  the 


updated  wage  index  are  shown  in  column  5. 
The  0.0  percent  impact  for  All  Hospitals 
demonstrates  that  these  changes,  in 
combination  with  the  budget  neutrality 
factor,  are  budget  neutral. 

For  the  most  part,  the  changes  in  this 
column  are  the  siun  of  the  changes  in 
columns  1.2,  and  4,  minus  approximately 
0.3  percent  attributable  to  the  budget 
neutrality  factor.  There  may  be  some 
variation  of  plus  or  minus  0.1  percent  due  to 
rounding. 

G.  Impact  ofMGCRB  Reclassifications 
(Column  6) 

Our  impact  analysis  to  this  point  has 
assumed  hospitals  are  paid  on  the  basis  of 
their  actual  geographic  location  (with  the 
exception  of  ongoing  policies  that  provide 
that  certain  hospitals  receive  payments  on 
bases  other  than  where  they  are 
geographically  located,  such  as  hospitals  in 


rural  counties  that  are  deemed  urban  under 
section  1886(d)(8)(B)  of  the  Act).  The  changes 
in  column  6  reflect  the  p>er  case  payment 
impact  of  moving  from  this  baseline  to  a 
simulation  incorporating  the  MGCRB 
decisions  for  FY  2000.  As  noted  below,  these 
decisions  affect  hospitals'  standardized 
amount  and  wage  index  area  assignments.  In 
addition,  rural  hospitals  reclassified  for 
purposes  of  the  standardized  amount  qualify 
to  be  treated  as  urban  for  purposes  of  the 
DSH  adjustment. 

Beginning  in  1998,  by  February  28  of  each 
year,  the  MGCRB  makes  reclassification 
determinations  that  will  be  effective  for  the 
next  fiscal  year,  which  begins  on  October  1. 
(In  previous  years,  these  determinations  were 
made  by  March  30.)  The  MGCRB  may 
approve  a  hospital's  reclassification  request 
for  the  purpose  of  using  the  other  area's 
standardized  amount,  wage  index  value,  or 
both  or  for  FYs  1999-2001  for  purposes  of 
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qualifyinj  for  a  DSH  adjustment  or  to  receive 
a  higher  I  iSH  payment. 

The  pre  posed  FY  2000  wage  index  values 
incorpora  le  all  of  the  MGCRB's 
reclassifigation  decisions  for  FY  2000.  The 
wage  ind^x  values  also  reflect  any  decisions 
made  by  ifce  HCTA  Administrator  through 
the  appeajs  and  review  process  for  MGCRB 
decisions  las  of  February  27.  1999.  Additional 
changes  tkat  result  from  the  Administrator's 
review  of  VIGCRB  decisions  or  a  request  by 
a  hospital  to  withdraw  its  application  will  be 
reflected  i  a  the  final  rule  for  FY  2000. 

The  ove  rail  effect  of  geographic 
reclassific  ation  is  required  by  section 
1886(d)(8KD)  of  the  Act  to  be  budget  neutral. 
Therefore,  we  applied  an  adjustment  of 
0.994453  to  ensure  that  the  effects  of 
reclassificBtion  are  budget  neutral.  (See 
section  II.A.4.b.  of  the  Addendum  to  this 
proposed  iile.) 

As  a  group,  rural  hospitals  benefit  from 
geographii :  reclassification.  Their  payments 
rise  2.5  percent,  while  payments  to  urban 
hospitals  decline  0.4  percent.  Hospitals  in 
other  urba  n  areas  see  a  decrease  in  payments 
of  0.3  f)er<ent,  while  large  urban  hospitals 
lose  0.5  percent.  Among  urban  hospital 
groups  (th^t  is.  bed  size,  census  division,  and 
special  pa  ,Tnent  status),  payments  generally 
decline. 

A  positii'e  impact  is  evident  among  all 
rural  hospital  groups.  The  smallest  increases 
among  the  rural  census  divisions  is  0.7 
percent  for  Puerto  Rico  and  1.9  percent  for 
Pacific.  Tl  e  largest  increase  is  in  rural  West 
South  Cen  tral,  with  an  increase  of  3.5 
{jercent. 

Among  tiral  hospitals  designated  as  RRCs, 
127  hospitals  are  reclassified  for  purposes  of 
the  wage  i  idex  only,  leading  to  the  5.6 
percent  in  jease  in  payments  among  RRCs 
overall.  Tl  is  positive  impact  on  RRCs  is  also 
reflected  ii  i  the  category  of  rural  hospitals 
with  200  c  r  more  beds,  which  has  a  4.2 
percent  increase  in  payments. 

Rural  hospitals  reclassified  for  FY  1999 
and  FY  20)0  experience  a  6.3  percent 
increase  ir  payments.  This  may  be  due  to  the 
fact  that  th  ese  hospitals  have  the  most  to  gain 
from  recla:  sification  and  have  been 
reclassifie(  i  for  a  period  of  yeeirs.  Rural 
hospitals  reclassified  for  FY  2000  only 
experience  a  5.4  jjercent  increase  in 
payments,  while  rural  hospitals  reclassified 
for  FT  199  3  only  experience  a  0.4  percent 
decrease  in  payments.  Urban  hospitals 
reclassifie(  for  FY  1999  but  not  FY  2000 
experience  a  0.9  percent  decline  in  payments 
overall.  Ur  jan  hospitals  reclassified  for  FY 
2000  but  n  3t  for  FY  1999  experience  a  3.3 
percent  in(  xease  in  payments. 

The  FY  :  :000  Reclassification  rows  of  Table 
1  show  the  changes  in  payments  per  case  for 
all  FY  2001 1  reclassified  and  nonreclassified 
hospitals  ill  urban  and  rural  locations  for 
each  of  the  three  reclassification  categories 
(standardi:  ed  amount  only,  wage  index  only, 
or  both).  T  le  table  illustrates  that  the  largest 
impact  for  reclassified  rural  hospitals  is  for 
those  hosp  itals  reclassified  for  both  the 
standardizi  id  amount  and  the  wage  index. 
These  hosj  itals  receive  a  9.3  percent  increase 


in  payments.  In  addition,  rural  hospitals 
reclassified  just  for  the  wage  index  receive  a 
6.0  percent  payment  increase.  The  overall 
impact  on  reclassified  hospitals  is  to  increase 
their  payments  per  case  by  an  average  of  5.1 
percent  for  FY  2000. 

The  reclassification  of  hospitals  primarily 
affects  payment  to  nonreclassified  hospitals 
through  changes  in  the  wage  index  and  the 
geographic  reclassification  budget  neutrality 
adjustment  required  by  section  1886(d)(8)(D) 
of  the  Act.  Among  hospitals  that  are  not 
reclassified,  the  overall  impact  of  hospital 
reclassifications  is  an  average  decrease  in 
payments  per  case  of  about  0.5  percent.  Rural 
nomvclassified  hospitals  decrease  by  0.4 
percent,  and  urban  nonreclassified  hospitals 
lose  0.6  percent  (the  amount  of  the  budget 
neutrality  offset). 

The  foregoing  analysis  was  based  on 
MGCRB  and  HCFA  Administrator  decisions 
made  by  February  27, 1999.  As  previously 
noted,  there  may  be  changes  to  some  MGCRB 
decisions  through  the  appeals,  review,  and 
applicant  withdrawal  process.  The  outcome 
of  these  cases  will  be  reflected  in  the  analysis 
presented  in  the  final  rule. 

H.  All  Changes  (Column  7) 

Column  7  compares  our  estimate  of 
payments  per  case,  incorporating  all  changes 
reflected  in  this  proposed  rule  for  FY  2000 
(including  statutory  changes),  to  our  estimate 
of  payments  per  case  in  FY  1999.  It  includes 
the  effects  of  the  0.9  pwrcent  update  to  the 
standardized  amounts  and  the  hospital- 
specific  rates  for  SCHs  and  MDHs.  It  also 
reflects  the  1.1  percentage  point  difference 
between  the  projected  outlier  payments  in  FY 
2000  (5.1  percent  of  total  DRG  payments)  and 
the  current  estimate  of  the  percentage  of 
actual  outlier  payments  in  FY  1999  (6.2 
percent),  as  described  in  the  introduction  to 
this  Appendix  and  the  Addendum  to  this 
proposed  rule. 

Additional  changes  affecting  the  difference 
between  FY  1999  and  FY  2000  payments  are 
the  reductions  to  the  IME  and  DSH 
adjustments  enacted  by  the  Balanced  Budget 
Act  of  1997.  These  changes  initially  went 
into  effect  during  FY  1998  and  include 
additional  decreases  in  payment  for  each  of 
several  succeeding  years.  As  noted  in  the 
introduction  to  this  impact  analysis,  for  FY 
2000,  IME  is  reduced  to  approximately  a  6.0 
percent  rate  of  increase,  and  DSH  is  reduced 
by  3  percent  from  what  hospitals  otherwise 
would  receive.  We  estimate  the  overall  effect 
of  these  statutory  changes  to  be  a  0.5  percent 
reduction  in  FY  2000  payments.  For 
hospitals  receiving  both  IME  and  DSH,  the 
impact  is  estimated  to  be  a  0.8  percent 
reduction  in  payments  per  case. 

We  also  note  that  column  8  includes  the 
impacts  of  FY  2000  MGCRB  reclassifications 
compared  to  the  payment  impacts  of  FY  1999 
reclassifications.  Therefore,  when  comparing 
FY  2000  payments  to  FY  1999.  the  percent 
changes  due  to  FY  2000  reclassifications 
shown  in  column  6  need  to  be  offset  by  the 
effects  of  reclassification  on  hospitals'  FY 
1999  payments  (column  7  of  Table  1,  July  31, 
1998  final  rule  (63  FR  41106)).  For  example. 


the  impact  of  MGCRB  reclassifications  on 
rural  hospitals'  FY  1999  payments  was 
approximately  a  2.7  percent  increase,  more 
than  offsetting  the  2.5  percent  increase  in 
column  6  for  FY  2000.  Therefore,  the  net 
change  in  FY  2000  payments  due  to 
reclassification  for  rural  hospitals  is  actually 
a  decrease  of  0.2  percent  relative  to  FY  1999. 
However,  last  year's  analysis  contained  a 
somewhat  different  set  of  hospitals,  so  this 
might  affect  the  numbers  slightly. 

There  might  also  be  interactive  effects 
among  the  various  factors  comprising  the 
payment  system  that  we  are  not  able  to 
isolate.  For  these  reasons,  the  values  in 
column  7  may  not  equal  the  sum  of  the 
changes  in  columns  5  and  6,  plus  the  other 
impacts  that  we  are  able  to  identify. 

The  overall  payment  change  from  FY  1999 
to  FY  2000  for  all  hospitals  is  a  0.6  percent 
decrease.  This  reflects  the  0.9  percent  update 
for  FY  2000,  the  1.1  percent  lower  outlier 
payments  in  FY  1999  compared  to  FY  1999 
(5.1  percent  compared  to  6.2  percent);  and 
the  0.5  percent  reduction  due  to  lower  IME 
and  DSH  payments. 

Hospitals  in  urban  areas  experience  a  0.8 
percent  drop  in  payments  per  case  compared 
to  FY  1999.  The  0.4  percent  negative  impact 
due  to  reclassification  is  offset  by  an 
identical  negative  impact  for  FY  1999.  The 
impact  of  reducing  IME  and  DSH  is  a  0.6 
percent  reduction  in  FY  2000  payments  per 
case.  Payment  to  hospitals  in  large  urban 
areas  are  expected  to  fall  1.0  percent  per  case 
compared  to  0.3  percent  per  case  for 
hospitals  in  other  urban  areas. 

Hospitals  in  rural  areas,  meanwhile, 
experience  a  0.9  percent  payment  increase. 
As  discussed  previously,  this  is  primarily 
due  to  the  positive  effect  due  to  the  wage 
index  and  DRG  changes  (0.9  percent 
increase). 

Among  census  divisions,  urban  Middle 
Atlantic  and  the  West  South  Central  display 
the  largest  negative  impacts,  2.0  percent 
decrease  in  payments  per  case  for  hospitals 
in  these  two  divisions.  These  negative 
impacts  are  primarily  related  to  the  relatively 
large  decreases  attributable  to  the  proposed 
wage  index.  Hospitals  in  the  South  Atlantic 
and  East  South  Central  census  divisions, 
along  with  Puerto  Rico,  are  the  only  urban 
categories  grouped  by  census  division 
exhibiting  increases  in  payments  per  case  for 
FY  2000.  Again,  this  appears  to  be  related  to 
the  proposed  FY  2000  wage  index. 

The  only  rural  census  division  to 
experience  a  negative  payment  impact  is 
West  South  Central  (0.2  percent  fall),  and  as 
is  generally  the  case,  this  appears  to  be 
related  to  a  negative  payment  impact  related 
to  their  FY  1996  wage  data.  The  largest 
increases  by  rural  hospitals  are  in  Puerto 
Rico  at  2.5  percent.  Among  rural  census 
divisions,  the  largest  increases  are  in  the  East 
South  Central  and  West  North  Central,  with 
1.8  percent  and  1.6  percent  increases  in  their 
FY  2000  payments  per  case,  respectively.  As 
with  the  other  impacts  discussed  above,  this 
is  generally  due  to  updating  the  wage  data. 
One  rural  census  division  that  did  not 
experience  an  increase  in  payments  as  large 
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as  suggested  by  the  positive  impact  of 
updating  the  wage  data  was  the  South 
Atlantic.  This  census  division  experienced  a 
3.8  percent  payment  increase  due  to 
geographic  reclassification  in  FY  1999,  but 
the  effect  of  geographic  reclassification  in  FY 
2000  was  only  2.7  percent. 

Among  special  categories  of  rural 
hospitals,  those  hospitals  receiving  payment 
under  the  hospital-specific  methodology 
(SCHs,  MDHs,  and  SCH/RRCs)  experience 
payment  increases  of  1.2  percent,  1.3  percent, 
and  1.4  percent,  respectively.  This  outcome 


is  primarily  related  to  the  fact  that,  for 
hospitals  receiving  payments  under  the 
hospital-sp>ecific  methodology,  there  are  no 
outlier  payments.  Therefore,  these  hospitals 
do  not  experience  negative  payment  impacts 
from  the  decline  in  outlier  payments  from  FY 
1999  to  FY  2000  [horn  6.2  of  total  DRG  plus 
outlier  payments  to  5.1  percent)  as  do 
hospitals  paid  based  on  the  national 
standardized  amounts. 

The  largest  negative  payment  impacts  from 
FY  1999  to  FY  2000  are  among  hospitals  that 
were  reclassified  for  FY  1999  and  are  not 


reclassified  for  FY  2000.  Overall,  these 
hospitals  lose  6.0  percent.  The  urban 
hospitals  in  this  category  lose  6.0  percent, 
while  the  rural  hospitals  lose  5.0  percent.  On 
the  other  hand,  hospitals  reclassified  for  FY 
2000  that  were  not  reclassified  for  FY  1999 
would  experience  the  greatest  payment 
increases:  4.5  p>ercent  overall;  7.3  percent  for 
101  rural  hospitals  in  this  category  and  2.9 
percent  for  32  urban  hospitals. 


Table  II— Impact  Analysis  of  Changes  for  FY  2000  Operating  Prospective  Payment  System 

[Payments  Per  Case] 


- 

Number  of 
hospitals 

(1) 

Average 
FY1999  pay- 
ment per  case 

(2)' 

Average  FY 

2000  payment 

per  case 

(3)' 

All  changes 
(4) 

(BY  GEOGRAPHIC  LOCATION): 

ALL  HOSPITALS  

4,875 
2,712 
1,552 
1.160 
2.162 

679 
918 
553 
423 
139 

1.194 

581 

232 

85 

70 

149 
416 
401 
446 
157 
183 
343 
126 
444 
47 

52 
81 
285 
301 
270 
490 
338 
201 
139 
5 

2,790 
1,628 
1,161 
2,085 

3.772 
868 
234 

6,770 
7,346 
7,879 
6,623 
4,505 

4,973 
6,165 
6,998 
7,803 
9.912 

3,725 
4,226 
4,605 
4.930 
5,734 

7,723 
8,278 
6.990 
6,994 
6.579 
7,053 
6,785 
7,016 
8,460 
3.108 

5.356 
4.862 
4.681 
4.559 
4.162 
4,279 
4,002 
4,751 
5,600 
2,334 

7,310 
7,806 
6.610 
4.480 

5,473 
7,184 

io,asfl 

6,730 
7,285 
7,787 
6,604 
4,546 

4,957 
6,147 
6,958 
7,741 
9,733 

3.779 
4.274 
4.643 
4,983 
5.733 

7.677 
8,110 
7.001 
6,973 
6,586 
6,981 
6,660 
6,9% 
8,388 
3,124 

5,369 
4,860 
4,721 
4,596 
4,239 
4,349 
3,993 
4.817 
5,625 
2,392 

7,251 
7.715 
6,596 
4,519 

5.477 

7,138 

10.658 

-0.6 

URBAN  HOSPITALS 

-0.8 

LARGE  URBAN  AREAS  

-^2 

OTHER  URBAN  AREAS      

-0.3 

RURAL  HOSPITALS  

0^ 

BED  SIZE  (URBAN): 

0-99  BEDS     

-0.3 

1 00-1 99  BEDS 

-0.3 

200-299  BEDS 

300-499  BEDS  _ „ 

500  OR  MORE  BEDS 

-0.6 
-0.8 
-1.8 

BED  SIZE  (RURAL): 

0-49  BEDS ~ 

1^ 

50-99  BEDS          

1.1 

100-149  BEDS      

OJ 

150-199  BEDS  

1.1 

200  OR  MORE  BEDS  

ao 

URBAN  BY  CENSUS  DIVISION: 

NEW  ENGLAND  

-0.6 

MIDDLE  ATLANTIC 

-2.0 

SOUTH  ATLANTIC       

02 

EAST  NORTH  CENTRAL 

-0.3 

EAST  SOUTH  CENTRAL                               ._ » 

0.1 

WEST  NORTH  CENTRAL » 

WEST  SOUTH  CENTRAL „ ,. 

MOUNTAIN     

-1.0 
-1.8 
-0.3 

PACIFIC 

-0.9 

PUERTO  RICO          » 

0.5 

RURAL  BY  CENSUS  DIVISION: 

NEW  ENGLAND       - 

0.2 

MIDDLE  ATLANTIC » - 

SOUTH  ATLANTIC _ 

0.0 
OS 

EAST  NORTH  CENTRAL 

0.8 

EAST  SOUTH  CENTRAL        

1.8 

WEST  NORTH  CENTRAL 

1.6 

WEST  SOUTH  CENTRAL 

-0.2 

MOUNTAIN 

1.4 

PACIFIC      - 

a4 

PUERTO  RICO                                    

2.5 

(BY  PAYMENT  CATEGORIES): 

URBAN  HOSPITALS                                    

-0.8 

LARGE  URBAN 

-1.2 

OTHER  URBAN  

-0.2 

RURAL  HOSPITALS                        

0.9 

TEACHING  STATUS: 

NON-TEACHING                        

0.1 

FEWER  THAN  100  RESIDENTS  

-0.6 

100  OR  MORE  RESIDENTS       

-1.8 

DISPROPORTIONATE  SHARE  HOSPITALS  (DSH): 

Taiie 


RURAL 


I— Impact  Analysis  of  Changes  for  FY  2000  Operating  Prospective  Payment  System— Continued 

[Payments  Per  Case] 


NON-DSH 


URBAN  DSH: 

100  BEDS  OR  MORE 


FEVrERTHAN  100  BEDS 


DSH: 

SOUE  COMMUNITY  (SCH):  

REFJERRAL  CENTERS  (RRC)  

OTHER  (RURAL  DSH  HOSPITALS: 

100  [BEDS  OR  MORE  

FEviER  THAN  100  BEDS 

URBAN  TEACHING  AND  DSH: 

BOtH  TEACHING  AND  DSH 

TEACHING  AND  NO  DSH  

NO  tEACHING  AND  DSH  

NO  tEACHING  AND  NO  DSH 

HOSPITAL  TYPES: 

^SPECIAL  STATUS  HOSPITALS 


Number  of 
hospitals 

(1) 


RURAL 

NOr 

RRC 

SCH 

MDh 

SCH  AND  RRC 

TYPE  Of  OWNERSHIP: 

VOLUNTARY  

PROPRIETARY  

GONiERNMENT  

UNI^^OWN  

MEDICARE  UTILIZATION  AS  A  PERCENT  OF  INPATIENT  DAYS: 

0-29  

25-30  

ov^65 ""Z!""!"""!!""""""""!!"!I"I""""""""" 

UNKNOWN  

HOSPITALS   RECLASSIFIED   BY  THE  MEDICARE  GEOGRAPHIC 
VIEW  0OARD: 

RECLASSIFICATION  STATUS  DURING  FY  1999  AND  FY  2000: 

RECLASSIFIED  DURING  BOTH  FY  1999  AND  FY  2000 

URBAN  

huRAL   

RECLASSIFIED  DURING  FY  2000  ONLY 

URBjiVN  

pURAL  

RECLASSIFIED  DURING  FY  1999  ONLY 

URBAN  

RURAL   

fy  2000  reclassifications: 

all  reclassified  hospitals  

Standardized  amount  only 

iVAGE  INDEX  ONLY 

feOTH  

ijonreclassified 

all  urban  reclassified „ 

Standardized  amount  only 

wage  index  only 

$OTH  

IJONRECLASSIFIED 

ALL  RURAL  RECLASSIFIED  

STANDARDIZED  AMOUNT  ONLY  

WAGE  INDEX  ONLY 

$OTH  

KJONRECLASSIFIED 

OTHER  FJECLASSIFIED  HOSPITALS  (SECTION  1886(d)(8)(B)) 


RE- 


3.048 
1.365 


153 
55 

57 
110 

703 

337 

748 

1,002 

884 
151 
639 
353 

58 

2.838 

743 

1.256 

37 

372 
1,745 
1,893 

822 
42 


373 

55 

318 

131 

30 

101 

136 

32 

104 

504 

65 

393 

46 

4,344 

85 

13 

49 

23 

2,627 

419 

52 

344 

23 

1,717 

26 


Average 
FY  1999  pay- 
ment per  case 

(2)' 


Average  FY 

2000  payment 

per  case 

(3)' 


'  Thesej  payment  amounts  per  case  do  not  reflect  any  estimates  of  annual  case-mix>increase. 


5,792 

7,972 
5,193 

4,205 
5,357 

4,186 
3,597 

8,936 
7,281 
6,371 
5,646 

3,964 
5,225 
4.470 
3.757 
5.368 

6,943 
6,202 
6,286 
9.806 

8,826 
7,924 
5,997 
5,272 
9.716 


5,819 
8,004 
5,202 
6,183 
8,096 
4,362 
5,577 
6,976 
4,611 

5,896 
4,764 
5,981 
6,156 
6,889 
8,039 
5,253 
8,867 
6,894 
7,318 
5.075 
4,468 
5,110 
5,281 
4,108 
4.781 


5.775 

7,900 
5,180 

4,266 
5,408 

4.193 
3,692 

8.826 
7.211 
6,362 
5.630 

3,997 
5,243 
4,524 
3.805 
5.442 

6.895 
6.181 
6,273 
9.626 

8.692 
7,844 
5.986 
5.285 
9.539 


5,803 
7.849 
5.226 
6,459 
8.327 
4.682 
5.267 
6.568 
4.369 

5.943 
4.732 
6.041 
6.168 
6.839 
8,028 
5,032 
8,908 
6,834 
7,255 
5,144 
4,551 
5,175 
5,379 
4,143 
4,361 


All  changes 


(4) 


-0.3 

-0.9 
-0.3 

1.5 
1.0 

-0.1 
2.7 

-1.2 
-1.0 
-0.1 
-0.3 

0.9 
0.3 
1J2 
1.3 
1.4 

-0.7 
-0.3 
-0.2 
-1.8 

-1.5 
-1.0 
-0.2 
0.2 
-1.8 


-0.3 

-1.9 

0.5 

4.5 

2.9 

7.3 

-5.6 

-5.8 

-5.3 

0.8 

-0.7 

1.0 

0.2 

-0.7 

-0.1 

-4.2 

0.5 

-0.9 

-0.9 

1.4 

1.9 

1.3 

1.8 

0.9 

-8.8 
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Table  II  presents  the  projected  impact  of 
the  proposed  changes  for  FY  2000  for  urban 
and  rural  hospitals  and  for  the  different 
categories  of  hospitals  shown  in  Table  I.  It 
compares  the  projected  payments  per  case  for 
FY  2000  with  the  average  estimated  per  case 
payments  for  FY  1999,  as  calculated  under 
our  models.  Thus,  this  table  presents,  in 
terms  of  the  average  dollar  amounts  paid  per 
discharge,  the  combined  effects  of  the 
changes  presented  in  Table  I.  The  percentage 
changes  shown  in  the  last  column  of  Table 
II  equal  the  percentage  changes  in  average 
payments  from  column  7  of  Table  I. 

Vn.  Impact  of  Proposed  Changes  in  the 
Capital  Prospective  Payment  System 

A.  General  Considerations 

We  now  have  cost  report  data  for  the  5th 
and  6th  years  of  the  capital  prospective 
payment  system  (cost  reports  beginning  in 
FY  1996  and  in  FY  1997)  available  through 
the  December  1998  update  of  the  HCRIS.  We 
^Iso  have  updated  information  on  the 
projected  aggregate  amount  of  obligated 
capital  approved  by  the  fiscal  intermediaries. 
However,  our  impact  analysis  of  payment 
changes  for  capital-related  costs  is  still 
limited  by  the  lack  of  hospital-specific  data 
on  several  items.  These  are  the  hospital's 
projected  new  capital  costs  for  each  year,  its 
projected  old  capital  costs  for  each  year,  and 
the  actual  amounts  of  obligated  capital  that 
will  be  put  in  use  for  patient  care  and 
recognized  as  Medicare  old  capital  costs  in 
each  year.  The  lack  of  this  information  affects 
our  impact  analysis  in  the  following  ways: 

•  Major  investment  in  hospital  capital 
assets  (for  example,  in  building  and  major 
fixed  equipment)  occurs  at  irregular 
intervals.  As  a  result,  there  can  be  significant 
variation  in  the  growth  rates  of  Medicare 
capital-related  costs  per  case  among 
hospitals.  We  do  not  have  the  necessary 
hospital-specific  budget  data  to  project  the 
hospital  capital  growth  rate  for  individual 
hospitals. 

•  Chir  policy  of  recognizing  certain 
obligated  capital  as  old  capital  makes  it 
difficult  to  project  future  capital-related  costs 
for  individual  hospitals.  Under  §  412.302(c). 
a  hospital  is  required  to  notify  its 
intermediary  that  it  has  obligated  capital  by 
the  later  of  October  1, 1992,  or  90  days  after 
the  begirming  of  the  hospital's  first  cost 
reporting  period  under  the  capital 
prospective  payment  system.  The 
intermediary  must  then  notify  the  hospital  of 
its  determination  whether  the  criteria  for 
recognition  of  obligated  capital  have  been 
met  by  the  later  of  the  end  of  the  hospital's 
first  cost  reporting  period  subject  to  the 
capital  prospective  payment  system  or  9 
months  after  the  receipt  of  the  hospital's 
notification.  The  amount  that  is  recognized 


as  old  capital  is  limited  to  the  lesser  of  the 
actual  allowable  costs  when  the  asset  is  put 
in  use  for  patient  care  or  the  estimated  costs 
of  the  capital  expenditure  at  the  time  it  was 
obligated.  We  have  substantial  information 
regarding  intermediary  determinations  of 
projected  aggregate  obligated  capital 
amounts.  However,  we  still  do  not  know 
when  these  projects  will  actually  be  put  into 
use  for  patient  care,  the  actual  amount  that 
will  be  recognized  as  obligated  capital  when 
the  project  is  put  into  use,  or  the  Medicare 
share  of  the  recognized  costs.  Therefore,  we 
do  not  know  actual  obligated  capital 
commitments  for  purposes  of  the  FY  2000 
capital  cost  projections.  In  Apjjendix  B  of 
this  proposed  rule,  we  discuss  the 
assumptions  and  computations  that  we 
employ  to  generate  the  amount  of  obligated 
capital  commitments  for  use  in  the  FY  2000 
capital  cost  projections. 

In  Table  III  of  this  section,  we  present  the 
redistributive  effects  that  are  expected  to 
occur  between  "hold-harmless"  hospitals 
and  "fully  prospective"  hospitals  in  FY  2000. 
In  addition,  we  have  integrated  sufficient 
hospital-specific  information  into  our 
actuarial  model  to  project  the  impact  of  the 
proposed  FY  2000  capital  payment  pwlicies 
by  the  standard  prospective  pajrment  system 
hospital  groupings.  While  we  now  have 
actual  information  on  the  effects  of  the 
transition  payment  methodology  and  interim 
payments  under  the  capital  prospective 
payment  system  and  cost  report  data  for  most 
hospitals,  we  still  need  to  randomly  generate 
numbers  for  the  change  in  old  capital  costs, 
new  capital  costs  for  each  year,  and  obligated 
amounts  that  will  be  put  in  use  for  patient 
care  services  and  recognized  as  old  capital 
each  year.  We  continue  to  be  unable  to 
predict  accurately  FY  2000  capital  costs  for 
individual  hospitals,  but  with  the  most 
recent  data  hospitals'  experience  under  the 
capital  prospective  payment  system,  there  is 
adequate  information  to  estimate  the 
aggregate  impact  on  most  hospital  groupings. 

B.  Projected  Impact  Based  on  the  Proposed 
FY  2000  Actuarial  Model 

1.  Assumptions 

In  this  impact  analysis,  we  model 
dynamically  the  impact  of  the  capital 
prospective  payment  system  from  FY  1999  to 
FY  2000  using  a  capital  cost  model.  The  FY 
2000  model,  as  described  in  Appendix  B  of 
this  proposed  rule,  integrates  actual  data 
from  individual  hospitals  with  randomly 
generated  capital  cost  amounts.  We  have 
capital  cost  data  from  cost  reports  beginning 
in  FY  1989  through  FY  1997  as  reported  on 
the  December  1998  update  of  HCRIS,  interim 
payment  data  for  hospitals  already  receiving 
capital  prospective  payments  through 
PRICER,  and  data  reported  by  the 
intermediaries  that  include  the  hospital- 


specific  rate  determinations  that  have  been 
made  through  January  1, 1999  in  the 
provider-specific  file.  We  used  these  data  to 
determine  the  proposed  FY  2000  capital 
rates.  However,  we  do  not  have  individual 
hospital  data  on  old  capital  changes,  new 
capital  formation,  and  actual  obligated 
capital  costs.  We  have  data  on  costs  for 
capital  in  use  in  FY  1997,  and  we  age  that 
capital  by  a  formula  described  in  Appendix 
B.  Therefore,  we  need  to  randomly  generate 
only  new  capital  acquisitions  for  any  year 
after  FY  1997.  All  Federal  rate  payment 
parameters  are  assigned  to  the  applicable 
hospital. 

For  purposes  of  this  impact  analysis,  the 
proposed  FY  2000  actuarial  model  includes 
the  following  assumptions: 

•  Medicare  inpatient  capital  costs  per 
discharge  will  change  at  the  following  rates 
during  these  p>eriods: 

Average  Percentage  Change  in 
Capital  Costs  per  Discharge 


Fiscal  year 

Percent- 
age 
change 

1998 -... 

1999 

-0.71 
-0.15 

2000 

0.75 

•  The  Medicare  case-mix  index  will 
increase  by  1.0  percent  in  FY  1999  and  0.5 
percent  in  FY  2000. 

•  The  Federal  capital  rate  and  hospital- 
specific  rate  were  updated  in  FY  1996  by  an 
analytical  framework  that  considers  changes 
in  the  prices  associated  with  capital-related 
costs,  and  adjustments  to  account  for  forecast 
error,  changes  in  the  case-mix  index, 
allowable  changes  in  intensify,  and  other 
factors.  The  proposed  FY  2000  update  is 

-  0.6  jjercent  (see  section  IV  of  the 
Addendum  to  this  proposed  rule). 

2.  Results 

We  have  used  the  actuarial  model  to 
estimate  the  change  in  payment  for  capital- 
related  costs  from  FY  1999  to  FY  2000.  Table 
III  shows  the  effect  of  the  capital  prospective 
payment  system  on  low  capital  cost  hospitals 
and  high  capital  cost  hospitals.  We  consider 
a  hospital  to  be  a  low  capital  cost  hospital 
if.  based  on  a  comparison  of  its  initial 
hospital-specific  rate  and  the  applicable 
Federal  rate,  it  will  be  paid  under  the  fully 
prospective  payment  methodology.  A  high 
capital  cost  hospital  is  a  hospital  that,  based 
on  its  initial  hospital-specific  rate  and  the 
applicable  Federal  rate,  will  be  paid  under 
the  hold-harmless  payment  methodology. 
Based  on  our  actuarial  model,  the  breakdown 
of  hospitals  is  as  follows: 
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Capital  Transition  Payment  Methodology  for  FY  2000 


Type  of  Hosprtal 


Coi 


Low  Codl  Hospital 
High  Co^t  Hospital 


Percent  of 
hospitals 


66 

34 


Percent  of  dis- 
charges 


61 
39 


Percent  of 
capital  costs 


54 
46 


Percent  of 
capital  pay- 
ments 


59 
41 


A  lowjcapital  cost  hospital  may  request  to 
have  its  bospital-specific  rate  redetermined 
based  on  old  capital  costs  in  the  current  year, 
through  the  later  of  the  hospital's  cost 
reporting  period  beginning  in  FY  1994  or  the 
first  cost  reporting  period  beginning  after 
obligateq  capital  comes  into  use  (within  the 
limits  established  in  §  412.302(e)  for  putting 
obligatec  capital  into  use  for  patient  care).  If 


the  redetermined  hospital-specific  rate  is 
greater  than  the  adjusted  Federal  rate,  these 
hospitals  will  be  paid  under  the  hold- 
harmless  payment  methodology.  Regardless 
of  whether  the  hospital  became  a  hold- 
harmless  payment  hospital  as  a  result  of  a 
redetermination,  we  continue  to  show  these 
hospitals  as  low  capital  cost  hospitals  in 
Table  III. 


Assuming  no  behavioral  changes  in  capital 
expenditures.  Table  III  displays  the 
percentage  change  in  payments  from  FY  1999 
to  FY  2000  using  the  above  described 
actuarial  model.  With  the  proposed  Federal 
rate,  we  estimate  aggregate  Medicare  capital 
payments  will  increase  by  2.66  percent  in  FY 
2000. 


Table  III.— Impact  of  Proposed  Changes  for  FY  2000  on  Payments  per  Discharge 


Payments  per  Dis- 


FY  1999 
charge 
Low  Cost  Hospitals 
-ally  Prospective 
100%  Federal  Rate 
Hold  Harmless 
High  Cost  Hospitals 
00%  Federal  Rate 
Hold  Harmless 

Total  Hospitals 
FY  2000  ('ayments  per  Dis- 
chargei 

Low  ;)ost  Hospitals  

I  'ully  Prospective  ... 
00%  Federal  Rate 

I  Hold  Harmless  

High  Cost  Hospitals  

00%  Federal  Rate 
I  Idd  Harmless  

Total  Hospitals 


Number 
of  hos- 
pitals 


We  pro 
paid  und(  r 
methodol  agy 

ii 


aadl 


mcrease 
percent, 
experiencfe 
percent 
in  the 
system  to 
and  10 
For 
prospective 
Federal 
increase 
the  hosp 
will 

2000.  The 
for  hospi 
payment 


ra  te 
from ) 


i  decre  ase 


tils 


3,200 
2,977 

193 

30 

1,634 

1,424 

210 


Discharges 


4,834 


3,200 
2,977 

194 

29 

1,634 

1,442 

192 


4,834 


6,737,171 
6,138,720 

538,418 

60,033 

4,248,111 

3,876,299 

371,812 


10,985,282 


6,785,508 
6,182,772 

543,519 

59,217 

4,278,443 

3,951,867 

326,576 


Adjusted 
Federal 
payment 


$521.48 
511.78 
642.90 
423.55 
658.19 
677.27 
459.27 


11,063,951 


574.34 


573.45 
569.26 
632.85 
465.60 
649.22 
663.34 
478.35 


Average 
Federal 
percent 


81.42 
80.00 

100.00 
60.65 
97.70 

100.00 
72.18 


602.75 


87.91 


90.60 
90.00 

100.00 
68.51 
98.47 

100.00 
78.33 


93.72 


Hospital 
specific 
payment 


$58.83 
64.57 


Hold 
harmless 
payment 


Excep- 
tions pay- 
ment 


$3.46 


36.08 


29.15 
31.99 


17.87 


388.55 
22.81 

260.63 


10.94 


2.91 


333.70 
16.61 

217!65 


8.21 


$8.72 
8.44 
4.44 

75.12 

14.66 
7.26 

91.71 


Total  pay- 
ment 


11.01 


10.29 

9.24 

4.51 

173.36 

24.44 

11.28 

183.66 


$592.49 
584.79 
647.34 
887.21 
695.65 
684.53 
811.60 


Percent 

change 

over  FY 

1999 


15.76 


632.38 


615.79 
610.48 
637.36 
972.66 
690.27 
674.62 
879.66 


644.59 


3.93 

4.39 
-1.54 

9.63 
-0.77 
-1.45 

8.38 


1.93 


ect  that  low  capital  cost  hospitals 
the  fully  prospective  payment 
]y  will  experience  an  average 
payments  per  case  of  4.39 

high  capital  cost  hospitals  will 
an  average  decrease  of  0.77 
1  hese  results  are  due  to  the  change 
ble  ided  percentages  to  the  payment 
90  percent  adjusted  Federal  rate 
percent  hospital-specific  rate, 
hos  jitals  paid  under  the  fully 
payment  methodology,  the 
payment  percentage  will 
80  percent  to  90  percent  and 
1-specific  rate  payment  percentage 

from  20  to  10  percent  in  FY 
Federal  rate  payment  {>ercentage 
lis  paid  under  the  hold-harmless 
1  nethodology  is  based  on  the 


hospital's  ratio  of  new  capital  costs  to  total 
capital  costs.  The  average  Federal  rate 
payment  percentage  for  high  cost  hospitals 
receiving  a  hold-harmless  payment  for  old 
capital  will  increase  from  72.18  percent  to 
78.83  percent.  We  estimate  the  percentage  of 
hold-harmless  hospitals  paid  based  on  100 
percent  of  the  Federal  rate  will  increase  from 
87.1  percent  to  88.2  percent.  We  estimate  that 
the  few  remaining  high  cost  hold-harmless 
hospitals  (192)  will  experience  an  increase  in 
payments  of  8.38  percent  from  FY  1999  to  FY 
2000.  The  increase  occurs  because  we 
estimate  that  exception  payments  per 
discharge  will  increase  50.1  percent  from  FY 
1999  to  FY  2000  for  high  cost  hold-harmless 
hospitals.  While  we  estimate  that  this  group's 
regular  hold-harmless  payments  for  old 
capital  will  decline  by  16.5  percent  due  to 


the  retirement  of  old  capital,  we  estimate  that 
its  high  overall  capital  costs  will  cause  an 
increase  in  these  hospitals'  exceptions 
payments  from  $91.71  per  discharge  in  FY 
1999  to  $183.66  per  discharge  in  FY  2000. 
This  is  primarily  due  to  the  estimated 
decrease  in  outlier  payments,  which  will 
cause  an  estimated  increase  in  exceptions 
payments  to  cover  unmet  capital  costs. 

We  expect  that  the  average  hospital- 
specific  rate  payment  per  discharge  will 
decrease  from  $64.57  in  FY  1999  to  $31.99 
in  FY  2000.  This  is  mostly  due  to  the 
decrease  in  the  hospital-specific  rate 
payment  percentage  from  20  percent  in  FY 
1999  to  10  percent  in  FY  2000. 

We  are  proposing  no  changes  in  our 
exceptions  policies  for  FY  2000.  As  a  result, 
the  minimum  payment  levels  would  be — 
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Estimated  FY  2000  Exceptions 
Payments 


Type  of  hospital 

Number  of 
hospitals 

Percent  of 
exceptions 
payments 

Low  Capital 

Cost 

High  Capital 

Cost 

180 
208 

40 

eo 

Total 

388 

100 

C.  Cross- Sectional  Comparison  of  Capital 
Prospective  Payment  Methodologies 

Table  IV  presents  a  cross-sectional 
summary  of  hospital  groupings  by  capital 
prospective  payment  methodology.  This 
distribution  is  generated  by  our  actuarial 
model. 


•  90  percent  for  sole  community  hospitals; 

•  80  percent  for  urban  hospitals  with  100 
or  more  beds  and  a  disproportionate  shcire 
patient  percentage  of  20.2  percent  or  more;  or 

•  70  percent  for  all  other  hospitals. 

We  estimate  that  exceptions  payments  will 
increase  from  1.74  percent  of  total  capital 
payments  in  FY  1999  to  2.45  percent  of 
payments  in  FY  2000.  The  projected 
distribution  of  the  exception  payments  is 
shown  in  the  chart  below: 


Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


(1) 

Total  number 

of  hospitals 

(2) 
Hold-harmless 

(3)      - 

Percentage 
paid  hold- 
harmless 
(A) 

Percentage 

paid  fully 

federal 

(B) 

Percentage 
paid  fully  pro- 
spective rate 

By  Geographic  Location: 

All  hospitals  

Large  urban  areas  (populations  over  1  million)  

Othpr  iirtian  areas  ttjooulations  of  1  million  of  fewer)  

4.834 

1.531 

1.146 

2.157 

2.677 

650 

912 

553 

423 

139 

2.157 

1.190 

580 

232 

85 

70 

2.677 
148 
412 
399 
444 
154 
179 
331 
123 
440 
47 

2.157 
52 
80 
285 
300 
270 
490 
337 
200 
138 

1.607 
1.147 
2.080 

3.732 
868 
234 

4.6 
4.8 
5.7 
3.8 
5.2 
6.5 
7.2 
4.2 
1.4 
1.4 
34 
3.4 
4.5 
4.7 
3.5 
1.4 

5? 
0.7 
Z7 

$.3 
6.1 

10.4 
3.4 

10.3 
5.7 
3.4 
2.1 
3.8 
1.9 
64 
1.4 
3.3 
2.6 
3.7 
3.9 
84 
5.1 

4.7 
5.8 
3.8 

5.0 
34 
14 

33.8 
41.7 
42.0 
23.9 
41.8 
34.3 
48.5 
42.3 
39.2 
39.6 
23.9 
16.8 
29.5 
36.6 
30.6 
48.6 

41.8 
28.4 
36.4 
52.9 
31.8 
46.8 
40.2 
59.2 
50.4 
36.6 
27.7 
23.9 
23.1 
20.0 
34.7 
18.3 
34.1 
15.9 
27.9 
18.0 
23.9 

41.8 
41.3 
23.6 

33.1 
.'^7.0 
33.3 

61.6 
53.4 
52.4 

Rural  areas      

72.3 

Urban  hosoitals             

53.0 

0-99  beds        ~ 

59.2 

1 00-1 99  beds     

44.3 

200-299  beds 

53.5 

300-499  beds     

59.3 

500  or  more  beds 

59.0 

Rural  hosoitals 

72.3 

0-49  beds 

79.7 

50-99  beds                

66.0 

100-149  beds       

58.6 

150-199  beds     

65.9 

200  or  more  beds      

50.0 

By  Region: 

Urban  bv  Reoion     

53.0 

New  Enoland  „ 

70.9 

Middle  Atlantic               

60.9 

South  Atlantic              

41.9 

East  North  Central 

62.2 

East  South  Central         

42.9 

West  North  Central      

56.4 

West  South  Central  

30.5 

Mountain                 

43.9 

Pacific                       

60.0 

Puerto  Rico 

70.2 

Rural  bv  Reoion 

72.3 

New  Enoland      

75.0 

Middle  Atlantic 

73.8 

South  Atlantic      

63.9 

East  North  Central 

78.3 

East  South  Central            - 

63.3 

West  North  Central              

80.4 

West  South  Central                             

68.2 

Mmintf^in                                                   

73.5 

Pacific                

71.0 

By  Payment  Classification: 

Large  urtsan  areas  (populations  over  1  million)  

Othpr  iirtian  areas  foooulations  of  1  million  of  fewer)  

53.6 
52.9 

Rural  arpas                                          

72.5 

Teaching  Status: 

Non-teachina                         

61.9 

Fpwpr  than  100  Residents                             

59.2 

100  or  more  Residents 

65.4 
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IV.— Distribution  by  Method  of  Paymentt  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments— Continued 


(1) 

Total  number 
of  hospitals 


Otsproportionate  share  hospitals  (OSH):. 

Non-DSH  

Urt)an  DSH: 

100  or  more  beds 

Less  than  100  beds  

Rural  DSH: 

Sole  Community  (SCH)  

Referral  Center  (RRC)  

Other  Rural:. 

100  or  more  beds „. 

Less  than  100  beds  

Urban  t^ching  and  DSH: 

Both  teaching  and  DSH 

Teaching  and  no  DSH 

No  leaching  and  DSH  

No  teaching  and  no  DSH  

Rural  Hospital  Types: 

Nort  special  status  hospitals 

RRC/EACH  

SCH/EACH  

Me|icare-dependent  hospitals  (MDH) 

SClH,  RRC  and  EACH  

Type  of  Ownership: 

Voluntary 

Propnetary  

Go^mment  

Medicar  s  Utilization  as  a  Percent  of  Inpatient  Days: 


0-2  > 
25-  50  ... 
50- )5  ... 
Over  65 


till- 


As  we 
propose  i 
a  hospi 
hospital 
paymeni 
on  4.834 
fully 


CI  QSS- 


ticn 


I  pa 
nl 
payment 

The 
Federal 
hold- 
increase 

Table 
hospitals 
prospect 
figure 
cost  capit 
Transitic  n 


UH 


3,014 

1,362 
84 

153 
55 

57 

109 

703 
337 
743 
971 

881 
151 
638 
352 
58 

2,826 

721 

1,255 

360 
1,739 
1,885 

817 


(2) 
Hold-harmless 


Percentage 
paid  hold- 
harmless 
(A) 


4.6 

4.4 
8.3 

5.9 
3.6 

1.8 
2.8 

2.7 
4.5 
6.5 

6.1 

1.7 
0.7 
7.7 
2.3 
12.1 

4.0 
7.6 
3.8 

4.4 
4.8 
42 
4.7 


Percentage 

paid  fully 

federal 

(B) 


29.9 

44.6 
23.8 

20.9 
43.6 

43.9 
25.7 

37.7 
33.8 
48.7 
41.6 

25.0 
43.0 
21.0 
16.2 
25.9 

33.4 
59.1 
20.8 

27.8 
36.6 
33.3 
32.9 


(3) 

Percentage 
paid  fully  pro- 
spective rate 


65.5 

51.0 
67.9 

732 
S2.7 

54.4 
71.6 

59.6 
61.7 
44.8 
52.3 

73.3 
56.3 
71.3 
81.5 
62.1 

62.6 
33.3 
75.4 

67.8 
58.7 
62.5 
62.4 


explain  in  Appendix  B  of  this 
rule,  we  were  not  able  to  determine 
specific  rate  for  40  of  the  4.874 
in  our  database.  Consequently,  the 
methodology  distribution  is  based 
hospitals.  These  data  should  be 
repk-esentative  of  the  payment 
methodc  logies  that  will  be  applicable  to 
hospital: ; 

The 
by  paymtent 
Geograp  i 
paymeni 
indicat 
within  a 
will  be 


-sectional  distribution  of  hospital 
;  methodology  is  presented  by:  (1) 
ic  location;  (2)  region;  and  (3) 
classification.  This  provides  an 
n  of  the  percentage  of  hospitals 
particular  hospital  grouping  that 
d  under  the  fully  prospective 
paymeni  methodology  and  the  hold-harmless 
nt  methodology. 

pi  rcentage  of  hospitals  paid  fully 
il  (100  percent  of  the  Federal  rate)  as 
harnless  hospitals  is  expected  to 
to  33.8  percent  in  FY  2000. 
V  indicates  that  61.6  percent  of 
will  be  paid  under  the  fully 
ve  payment  methodology.  (This 
ilike  the  figure  of  66  percent  for  low 
:al  hospitals  in  the  chart  on  "Capital 
Payment  Methodology  for  FY 


2000,"  in  section  VII.B.2.  of  this  preamble 
takes  into  account  the  effects  of 
redeterminations.  In  other  words,  this  figure 
does  not  include  low  cost  hospitals  that, 
following  a  hospital-specific  rate 
redetermination,  are  now  paid  under  the 
hold-harmless  methodology.)  As  expected,  a 
relatively  higher  percentage  of  rural  and 
governmental  hospitals  (72.5  percent  and 
75.4  percent,  respectively  by  payment 
classification)  are  being  paid  under  the  fully 
prospective  payment  methodology.  This  is  a 
reflection  of  their  lower  than  average  capital 
costs  per  case.  In  contrast,  only  33.3  percent 
of  proprietary  hospitals  are  being  paid  under 
the  fully  prospective  methodology.  This  is  a 
reflection  of  their  higher  than  average  capital 
costs  per  case.  (We  found  at  the  time  of  the 
August  30,  1991  final  rule  (56  FR  43430)  that 
62.7  percent  of  proprietary  hospitals  had  a 
capital  cost  per  case  above  the  national 
average  cost  per  case.) 

D.  Cross-Sectional  Analysis  of  Changes  in 
Aggregate  Payments 

We  used  our  FY  2000  actuarial  model  to 
estimate  the  potential  impact  of  our  proposed 
changes  for  FY  2000  on  total  capital 


payments  per  case,  using  a  universe  of  4,834 
hospitals.  The  individual  hospital  payment 
parameters  are  taken  from  the  best  available 
data,  including:  the  January  l,  1999  update 
to  the  provider-specific  file,  cost  report  data, 
and  audit  information  supplied  by 
intermediaries.  In  Table  V  we  present  the 
results  of  the  cross-sectional  analysis  using 
the  results  of  our  actuarial  model  and  the 
aggregate  impact  of  the  proposed  FY  2000 
payment  policies.  Columns  3  and  4  show 
estimates  of  payments  per  case  under  our 
model  for  FY  1999  and  FY  2000.  Column  5 
shows  the  total  percentage  change  in 
payments  from  FY  1999  to  FY  2000.  Column 
6  presents  the  percentage  change  in 
payments  that  can  be  attributed  to  Federal 
rate  changes  alone. 

Federal  rate  changes  represented  in 
Column  6  include  the  1.0  percent  decrease  in 
the  Federal  rate,  a  0.5  percent  increase  in 
case  mix,  changes  in  the  adjustments  to  the 
Federal  rate  (for  example,  the  effect  of  the 
new  hospital  wage  index  on  the  geographic 
adjustment  factor),  and  reclassifications  by 
the  MGCRB.  Column  5  includes  the  effects  of 
the  Federal  rate  changes  represented  in 
Column  6.  Column  5  also  reflects  the  effects 
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of  all  other  changes,  including  the  change 
from  80  percent  to  90  percent  in  the  portion 
of  the  Federal  rate  for  fully  prospective 
hospitals,  the  hospital-specific  rate  update, 
changes  in  the  proportion  of  new  to  total 
capital  for  hold-harmless  hospitals,  changes 
in  old  capital  (for  example,  obligated  capital 
put  in  use),  hospital-specific  rate 
redeterminations,  and  exceptions.  The 
comparisons  are  provided  by:  (1)  Geographic 
location,  (2)  region,  and  (3)  payment 
classification. 

The  simulation  results  show  that,  on 
average,  capital  payments  per  case  can  be 
expected  to  increase  1.9  percent  in  FY  2000, 
despite  the  effect  of  the  1.4  percent  decrease 
attributable  to  the  reduction  in  the  Federal 
rate  and  other  factors  (which  include  changes 
in  the  adjustment  to  the  Federal  rate,  the 
increase  in  case  mix,  and  the  other 
components  of  column  6  of  table  V). 

Our  comparison  by  geographic  location 
shows  that  urban  and  rural  hospitals  will 
experience  slightly  different  rates  of  increase 
in  capital  payments  per  case  (1.8  percent  and 
2.8  percent,  respectively).  This  difference  is 
due  to  the  higher  rate  of  decrease  for  urban 
hospitals  relative  to  rural  hospitals  (1.6 
percent  and  0.4  ptercent,  respectively)  from 
the  Federal  rate  changes  alone.  Urban 
hospitals  will  gain  approximately  the  same  as 
rural  hospitals  (3.4  percent  versus  3.2 
percent)  from  the  effects  of  all  other  changes. 

Most  regions  are  estimated  to  receive 
increases  in  total  capital  payments  per  case. 


partly  due  to  the  increased  share  of  payments 
that  are  based  on  the  Federal  rate  (from  80 
to  90  percent).  Changes  by  region  vary  from 
a  low  of  1 .1  percent  decrease  (West  South 
Central  urban  region)  to  a  high  of  5.9  percent 
increase  (West  North  Central  rural  region). 

By  type  of  ownership,  government 
hospitals  are  projected  to  have  the  largest  rate 
of  increase  of  total  payment  changes  (3.1 
percent,  a  3.9  percent  increase  from  the 
effects  of  all  other  changes  and  a  0.8  percent 
decrease  due  to  Federal  rate  changes). 
Payments  to  voluntary  hospitals  will  increase 
1.9  percent  (a  3.3  percent  increase  from  the 
effects  of  all  other  changes  and  a  1.4  percent 
decrease  due  to  Federal  rate  changes),  and 
payments  to  proprietary  hospitals  will 
increase  1.1  percent  (a  3.1  percent  increase 
from  the  effects  of  all  other  changes  and  a  2.0 
percent  decrease  due  to  Federal  rate 
changes). 

Section  1886(d)(10)  of  the  Act  established 
the  MGCRB.  Hospitals  may  apply  for 
reclassification  for  purposes  of  the 
standardized  amount,  wage  index,  or  both 
and  for  purposes  of  DSH,  for  FY  1999-2001. 
Although  the  Federal  capital  rate  is  not 
affected,  a  hospital's  geographic  classification 
for  purposes  of  the  operating  standardized 
amount  does  affect  a  hospital's  capital 
payments  as  a  result  of  the  large  urban 
adjustment  factor  and  the  disproportionate 
share  adjustment  for  urban  hospitals  with 
100  or  more  beds.  Reclassification  for  wage 
index  purposes  affects  the  geographic 


adjustment  factor,  since  that  factor  is 
constructed  from  the  hospital  wage  index. 

To  present  the  effects  of  the  hospitals  being 
reclassified  for  FY  2000  compared  to  the 
effects  of  reclassification  for  FY  1999,  we 
show  the  average  payment  piercentage 
increase  for  hospitals  reclassified  in  each 
fiscal  year  and  in  total.  For  FY  2000 
reclassifications,  we  indicate  those  hospitals 
reclassified  for  standardized  amount 
purposes  only,  for  wage  index  purposes  only, 
and  for  both  purp)oses.  The  reclassified 
groups  are  compared  to  all  other 
nonreclassified  hospitals.  These  categories 
are  further  identified  by  urban  and  rural 
designation. 

Hospitals  reclassified  for  FY  2000  as  a 
whole  are  projected  to  experience  a  2.8 
percent  increase  in  payments  (a  3.1  percent 
increase  attributable  to  the  effects  of  all  other 
changes  and  a  0.3  percent  decrease 
attributable  to  Federal  rate  changes). 
Payments  to  nonreclassified  hospitals  will 
increase  slightly  less  (1.9  percent)  than 
reclassified  hospitals  (2.8  percent)  overall. 
Payments  to  nonreclassified  hospitals  will 
decrease  more  than  reclassified  hospitals 
from  the  Federal  rate  changes  (1.5  percent 
compared  to  0.3  percent),  but  they  will  gain 
about  the  same  from  the  effects  of  all  other 
changes  (3.4  percent  compared  to  3.1 
pyercent). 


Table  V.— Comparison  of  Total  Payments  Per  Case 

[FY  1999  Compared  to  FY  2000] 


Number  of 
hospitals 

Average  FY 
1999  pay- 
ments/case 

Average  FY 
2000  pay- 
ments/case 

All  changes 

Portion  attrib- 
utable to  Fed- 
eral rate 
change 

By  Geographic  Location: 

All  hospitals 

4,834 

1,531 

1,146 

2,157 

2,677 

650 

912 

553 

423 

139 

2.157 

1.190 

580 

232 

85 

70 

2.677 
148 
412 
399 
444 
154 
179 
331 
123 
440 
47 

632 

731 
622 
426 
684 
501 
602 
660 
704 
892 
426 
346 
400 
439 
459 
549 

684 
693 
751 
671 
645 
642 
664 
664 
657 
762 
298 

645 
742 
636 
438 
697 
507 
609 
673 
720 
906 
438 
359 
413 
451 
479 
550 

697 
715 
759 
692 

663 
662 
672 
657 
667 
773 
295 

1.9 
1.5 
2.3 
2.8 
1.8 
1.1 
1.2 
2.0 
2.3 
1.5 
2.8 
3.9 
3.4 
2.7 
4.3 
0.1 

1^ 
3.1 
1.1 
3.1 
2.7 
3.1 
1.3 

-1.1 
1.6 
1.5 

-1.0 

-1.4 

Large  urtjan  areas  (populations  over  1  million)  

-1.8 

Other  urban  areas  (populations  of  1  million  or  fewer) 
Rural  areas  ; 

-1.3 
-0.4 

Urban  hospitals 

-1.6 

0-99  beds 

-1.6 

100-199  beds „ 

200-299  beds 

-1.5 
-1.6 

300-499  beds 

500  or  more  beds 

-1.5 
-1.9 

Rural  hospitals 

-0.4 

0-49  beds 

0.2 

50-99  beds 

-0.1 

1 00-1 49  beds 

-0.4 

1 50-1 99  beds 

-0.4 

200  or  more  beds 

-1.1 

By  Region: 

.  Urtjan  by  Region ,^ 

New  England 

-1.6 
-1.0 

Middle  Atlantic „ 

South  Atlantic 

-22 

-1.0 

East  North  Central 

-0.9 

East  South  Central  

-1.3 

West  North  Central 

-1.8 

West  South  Central  „ 

Mountain   

-2.9 
-1.2 

Pacific  

Puerto  Rico ». 

-1.9 
-1.4 
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Table  v.— Comparison  of  Total  Payments  Per  Case— Continued 

[FY  1999  Compared  to  FY  2000] 


Rurfel  by  Region 

New  England  

Middle  Atlantic  „ 

South  Atlantic  

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain  

Pacific 

By  Payntent  Classification: 

All  tiospitals 

Large  urban  areas  (populations  over  1  million)  

Oth#r  urban  areas  {populations  of  1  million  or  fewer) 

RurtI  areas  

Teaming  Status: 

Non-teaching  

Fewer  than  100  Residents  

100  or  more  Residents 

Urban  DSH: 

100  or  more  beds 

Less  than  100  beds 

Rural  DSH: 

Sole  Community  (SCH/EACH)  

Referral  Center  (RRC/EACH)  

Other  Rural: 

100  or  more  beds 

Less  than  100  beds  

Urt>^  teaching  and  DSH; 

Both  teaching  and  DSH 

Teaching  and  no  DSH 

'Jo  teaching  and  DSH  

*Jo  teaching  and  no  DSH  

Rur^  Hospital  Types: 

>Jon  special  status  hospitals 

RRC/EACH  

5CH/EACH  

Medicare-dependent  hospitals  (MDH) 

$CH.  RRC  and  EACH  

Hospitals  Reclassified  by  the  Medicare  Geographic 
Classification  Review  Board: 
I  declassification     Status     During     FY  1999    and 
FY2000: 
Reclassified     During     Both     FY  1999     and 

FY2000  

declassified  Dunng  FY2000  Only  

Reclassified  Dunng  FY  1999  Only  

FY2a00  Reclassifications: 

All  Reclassified  Hospitals  

All  Nonredassified  Hospitals  

All  Urtjan  Reclassified  Hospitals  

IJIrban  Nonredassified  Hospitals  

All  Redassified  Rural  Hospitals  

rtural  Nonredassified  Hospitals  

Othe«  Redassified  Hospitals  (Section  1886(D)(8)(B)) 
Type  of  Ownership: 

Voluntary 

F'ropnetary  

(government  

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

C-25 

25-50  

5  0-65 


Number  of 
hospitals 


2.157 
52 
80 
285 
300 
270 
490 
337 
200 
138 

4,834 
1.607 
1,147 
2.080 

3,732 
868 

234 

1.362 
84 

153 
55 

57 

109 

703 
337 
743 
971 

881 
151 
638 
352 
58 


373 
131 
136 

504 

4,304 

85 

2,592 

419 

1,712 

26 

2.826 

721 

1,255 

360 
1.739 
1,885 


Average  FY 
1999  pay- 
ments/case 


Average  FY 
2000  pay- 
ments/case 


426 
507 
446 
439 
441 
391 
417 
380 
447 
498 

632 

724 
620 
423 

532 
664 
946 

724 
505 

390 
484 

392 
331 

794 
681 
607 
573 

378 
490 
428 

345 
498 


553 
594 
531 

562 
642 
751 
682 
489 
381 
463 

646 
634 
555 

768 
726 

575 


438 
515 
458 
451 
449 
403 
442 
381 
466 
512 

645 
735 
635 
435 

541 
679 
967 

737 
500 

418 
492 

396 
348 

811 
696 
614 
580 

387 
500 
446 
357 
511 


All  changes 


561 
642 
513 

578 
654 
775 
694 
502 
394 
429 

658 
641 
572 

789 
737 
588 


2.8 
1.6 
2.7 
2.6 
1.8 
3.2 
5.9 
0.3 
4.3 
2.8 

1.9 
1.5 
2.3 
2.9 

1.7 
2.1 
2.2 

1.8 
-0.9 

7.3 

1.8 

1.1 
5.3 

2.1 
2.2 
1.3 
1.3 

2.6 
1.9 
4.4 
3.5 
2.4 


1.3 

8.1 

-3.4 

2.8 
1.9 
3.2 
1.7 
2.6 
3.4 
-7.3 

1.9 
1.1 
3.1 

2.8 
1.5 
2.2 


Portion  attrib- 
utable to  Fed- 
eral rate 
change 

-0.4 

-0.6 

-1.3 

-0.4 

-0.4 

0.4 

0.6 

-1.7 

0.5 

-0.7 

-1.4 
-1.8 

-1.3 
-0.4 

-1.2 
-1.6 
-1.8 

-1.6 
-1.2 

0.1 
-0.5 

-0.6 
1.4 

-1.7 
-1.6 
-1.5 
-1.5 

-0.4 

-0.9 

0.0 

0.0 

0.2 


-1.3 

3.1 

-6.3 

-0.3 
-1.5 
-1.1 
-1.6 
0.1 
-0.4 
-8.8 

-1.4 
-2.0 

-0.8 

-2.1 

1.7 

-1.2 
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Appendix  B:  Technical  Appendix  on  the 
Capital  Cost  Model  and  Required 
Adjustments 

Under  section  1886(g)(1)(A)  of  the  Act,  we 
set  capital  prospective  payment  rates  for  FY 
1992  through  FY  1995  so  that  aggregate 
prospective  payments  for  capital  costs  were 
projected  to  be  10  percent  lower  than  the 
amount  that  would  have  been  payable  on  a 
reasonable  cost  basis  for  capital-related  costs 
in  that  year.  To  implement  this  requirement, 
we  developed  the  capital  acquisition  model 
to  determine  the  budget  neutrality 
adjustment  factor.  Even  though  the  budget 
neutrality  requirement  expirwd  effective  with 
FY  1996,  we  must  continue  to  determine  the 
recalibration  and  geographic  reclassification 
budget  neutrality  adjustment  factor  and  the 
reduction  in  the  Federal  and  hospital-specific 
rates  for  exceptions  payments.  To  determine 
these  factors,  we  must  continue  to  project 
capital  costs  and  ptayments. 

We  used  the  capital  acquisition  model 
from  the  start  of  prospective  payments  for 
capital  costs  through  FY  1997.  We  now  have 
6  yeeirs  of  cost  repmrts  under  the  capital 
prospective  payment  system.  For  FY  1998, 
we  developed  a  new  capital  cost  model  to 
replace  the  capital  acquisition  model.  This 
revised  model  makes  use  of  the  data  from 
these  cost  reports. 

The  following  cost  reports  are  used  in  the 
capital  cost  model  for  this  propmsed  rule:  the 
December  31, 1998  update  of  die  cost  reports 
for  PPS-IX  (cost  reporting  periods  beginning 
in  FY  1992),  PPS-X  (cost  reporting  periods 
beginning  in  FY  1993),  PPS-XI  (cost 
reporting  periods  beginning  in  FY  1994), 
PPS-XII  (cost  reporting  periods  beginning  in 
FY  1995).  PPS-XJII  (cost  reporting  periods 
beginning  in  FY  1996),  and  PPS-XIV  (cost 
reporting  periods  beginning  in  FY  1997).  In 
addition,  to  model  payments,  we  use  the 
January  1, 1999  update  of  the  provider- 
specific  file,  and  the  March  1994  update  of 
the  intermediary  audit  file. 

Since  hospitals  under  alternative  payment 
system  waivers  (that  is.  hospitals  in 
Maryland)  are  currently  not  paid  under  the 
capital  prospective  payment  system,  we 
excluded  these  hospitals  from  our  model. 

We  developed  FY  1992  through  FY  1999 
hospital-specific  rates  using  the  provider- 
specific  file  and  the  intermediary  audit  file. 
(We  used  the  cumulative  provider-sf)ecific 
file,  which  includes  all  updates  to  each 
hospital's  records,  and  chose  the  latest  record 
for  each  fiscal  year.)  We  checked  the 
consistency  between  the  provider-specific 
file  and  the  intermediary  audit  file.  We 
ensured  that  increases  in  the  hospital- 
sf)ecific  rates  were  at  least  as  large  as  the 
published  updates  (increases)  for  the 
hospital-specific  rates  each  year.  We  were 
able  to  match  hospitals  to  the  files  as  shown 
in  the  following  table: 


Source 

Number  of 
hospitals 

Provider-Specific  and  Audit  File 

4717 

Total 

4874 

Source 


Neither  File 

Audit  Re  only 

Provider-Spedfic  File  Only 


Number  of 
hospitals 


1 

53 

103 


Sixty-three  of  the  4,874  hospitals  had 
unusable  or  missing  data,  or  had  no  cost 
reports  available.  For  21  of  the  63  hospitals, 
we  were  unable  to  determine  a  hospital- 
specific  rate  from  the  available  cost  reports. 
However,  there  was  adequate  cost 
information  to  determine  that  these  hospitals 
were  paid  under  the  hold-harmless 
methodology.  Since  the  hospital-specific  rate 
is  not  used  to  determine  payments  for 
hospitals  paid  under  the  hold-harmless 
methodology,  there  was  sufficient  cost  report 
information  available  to  include  these  21 
hospitals  in  the  analysis.  We  were  able  to 
estimate  hospital-specific  amounts  from  the 
PPS-IX  cost  report  data  for  an  additional  2 
hospitals.  Hence,  we  were  able  to  use  23  of 
the  63  hospitals.  We  used  4,834  hospitals  for 
the  analysis.  Forty  hospitals  could  not  be 
used  in  the  analysis  because  of  insufficient 
information.  These  hospitals  account  for  less 
than  0.2  percent  of  admissions.  Therefore, 
any  effects  from  the  elimination  of  their  cost 
report  data  should  be  minimal. 

We  analyzed  changes  in  capital-related 
costs  (depreciation,  interest,  rent,  leases, 
insurance,  and  taxes)  reported  in  the  cost 
reports.  We  found  a  wide  variance  among 
hospitals  in  the  growth  of  these  costs.  For 
hospitals  with  more  than  100  beds,  the 
distribution  and  mean  of  these  cost  increases 
were  different  for  large  changes  in  bed-size 
(greater  than  ±20  percent).  We  also  analyzed 
changes  in  the  growth  in  old  capital  and  new 
capital  for  cost  reports  that  provided  this 
information.  For  old  capital,  we  limited  the 
analysis  to  decreases  in  old  capital.  We  did 
this  since  the  opportunity  for  most  hospitals 
to  treat  "obligated"  capital  put  into  service  as 
old  capital  has  expired.  Old  capital  costs 
should  decrease  as  assets  become  fully 
depreciated  and  as  interest  costs  decrease  as 
the  loan  is  amortized. 

The  new  capital  cost  model  separates  the 
hospitals  into  three  mutually  exclusive 
groups.  Hold-harmless  hospitals  with  data  on 
old  capital  were  placed  in  the  first  group.  Of 
the  remaining  hospitals,  those  hospitals  with 
fewer  than  100  beds  comprise  the  second 
group.  The  third  group  consists  of  all 
hospitals  that  did  not  fit  into  either  of  the 
first  two  groups.  Each  of  these  groups 
displayed  unique  patterns  of  growth  in 
capital  costs.  We  found  that  the  gamma 
distribution  is  useful  in  explaining  and 
describing  the  patterns  of  increase  in  capital 
costs.  A  gamma  distribution  is  a  statistical 
distribution  that  can  be  used  to  describe 
patterns  of  growth  rates,  with  the  greatest 
proportion  of  rates  being  at  the  low  end.  We 
use  the  gamma  distribution  to  estimate 
individual  hospital  rates  of  increase  as 
follows: 

(1)  For  hold-harmless  hospitals,  old  capital 
cost  changes  were  fitted  to  a  truncated 
gamma  distribution,  that  is,  a  gamma 


distribution  covering  only  the  distribution  of 
cost  decreases.  New  capital  costs  changes 
were  fitted  to  the  entire  gamma  distribution, 
allowing  for  both  decreases  and  increases. 

(2)  For  hospitals  with  fewer  than  100  beds 
(small),  total  capital  cost  changes  were  fitted 
to  the  gamma  distribution,  allowing  for  both 
decreases  and  increases. 

(3)  Other  (large)  hospitals  were  further 
separated  into  three  groups: 

•  Bed-size  decreases  over  20  percent 
(decrease). 

•  Bed-size  increases  over  20  percent 
(increase). 

•  Other  (no  change). 

Capital  cost  changes  for  large  hospitals 
were  fitted  to  garrmia  distributions  for  each 
bed-size  change  group,  allowing  for  both 
decreases  and  increases  in  capital  costs.  We 
analyzed  the  probability  distribution  of 
increases  and  decreases  in  bed  size  for  large 
hospitals.  We  found  the  probability 
somewhat  dependent  on  the  prior  year 
change  in  bed  size  and  factored  this 
dependence  into  the  analysis.  Probabilities  of 
bed-size  change  were  determined.  Separate 
sets  of  probability  factors  were  calculated  to 
reflect  the  dependence  on  prior  year  change 
in  bed  size  (increase,  decrease,  and  no 
change). 

The  gamma  distributions  were  fitted  to 
changes  in  aggregate  capital  costs  for  the 
entire  hospital.  We  checked  the  relationship 
between  aggregate  costs  and  Medicare  per 
discharge  costs.  For  large  hospitals,  there  was 
a  small  variance,  but  the  variance  was  larger 
for  small  hospitals.  Since  costs  are  used  only 
for  the  hold-harmless  methodology  and  to 
determine  exceptions,  we  decided  to  use  the 
gamma  distributions  fitted  to  aggregate  cost 
increases  for  estimating  distributions  of  cost 
per  discharge  increases. 

Capital  costs  per  discharge  calculated  frtsm 
the  cost  rep<Kts  were  increased  by  random 
numbers  drawn  from  the  gamma  distribution 
to  project  costs  in  future  years.  Old  and  new 
capital  were  projected  separately  for  hold- 
harmless  hospitals.  Aggregate  capital  per 
discharge  costs  were  projected  for  all  other 
hospitals.  Because  the  distribution  of 
increases  in  capital  costs  varies  with  changes 
in  bed  size  for  large  hospitals,  we  first 
projected  changes  in  bed  size  for  lar;ge 
hospitals  before  drawing  random  numbers 
from  the  gamma  distribution.  Bed-size 
changes  were  drawn  from  the  uniform 
distribution  with  the  probabilities  dependent 
on  the  previous  year  bed-size  change  The 
gamma  distribution  has  a  shape  parameter 
and  a  scaling  parameter.  (We  used  different 
parameters  for  each  hospital  group,  and  for 
old  and  new  capital.) 

We  used  discharge  counts  from  the  cost 
repK)rts  to  calculate  capital  cost  per  discharge. 
To  estimate  total  capital  costs  for  FY  1998 
(the  MedPAR  data  year)  and  later,  we  use  the 
number  of  discharges  from  the  MEDPAR 
data.  Some  hospitals  have  considerably  more 
dischai:ges  in  FY  1998  than  in  the  years  for 
which  we  calculated  cost  per  discharge  from 
the  cost  ref)ort  data.  Consequently,  a  hospital 
with  few  cost  report  discharges  would  have 
a  high  capital  cost  per  discharge,  since  fixed 
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costs  V  'ould  be  allocated  over  only  a  few 
discha  -ges.  If  discharges  increase 
substantially,  the  cost  per  discharge  would 
decrea  (e  because  fixed  costs  would  be 
allocat  sd  over  more  discharges.  If  the 
projection  of  capital  cost  per  discharge  is  not 
adjuste  d  for  increases  in  discharges,  the 
project  on  of  exceptions  would  be  overstated. 
We  ad(  Jess  this  situation  by  recalculating  the 
cost  per  discharge  with  the  MedPAR 
dischaiges  if  the  MedPAR  discharges  exceed 
the  cos  t  report  discharges  by  more  than  20 
percen  .  We  do  not  adjust  for  increases  of  less 
than  2(  <  percent  because  we  have  not 
received  all  of  the  FY  1998  discharges,  and 
we  have  removed  some  discharges  from  the 
analyst  because  they  are  statistical  outliers. 
This  aqjustment  reduces  our  estimate  of 
exceptions  payments,  and  consequently,  the 
reduction  to  the  Federal  rate  for  exceptions 
is  smaller.  We  will  continue  to  monitor  our 
modeling  of  exceptions  payments  and  make 
adjustn  lents  as  needed. 

The  )  iverage  national  capital  cost  per 
discha] ge  generated  by  this  model  is  the 
combit  ed  average  of  many  randomly 
generated  increases.  This  average  must  equal 
the  pro  ected  average  national  capital  cost 
per  discharge,  which  we  projected  separately 
(outsid^  this  model).  We  adjusted  the  shape 
parameter  of  the  gamma  distributions  so  that 
the  moi  leled  average  capital  cost  per 
dischai  je  matches  our  projected  capital  cost 
per  dis(  harge.  The  shape  parameter  for  old 
capital  tvas  not  adjusted  since  we  are 
modeling  the  aging  of  "existing"  assets.  This 
model  I  irovides  a  distribution  of  capital  costs 
among  lospitals  that  is  consistent  with  our 
aggrega  le  capital  projections. 

Once  each  hospital's  capital-related  costs 
are  gem  trated,  the  model  projects  capital 
paymei  ts.  We  use  the  actual  payment 
parameiers  (for  example,  the  case-mix  index 
and  the  geographic  adjustment  factor)  that 
are  app  icable  to  the  specific  hospital. 

To  project  capital  payments,  the  model 
first  ass  igns  the  applicable  payment 
method  alogy  (fully  prosjjective  or  hold- 
harmles  s)  to  the  hospital  as  determined  from 


3UDGET  Neutrality  Adjustment  for  DRG  Reclassifications  and  Recalibration  and  the  Geographic 

Adjustment  Factors 


1992 

1993 ..; 

1994 
1995 
1996 
1997 
1998 
1999 
2000 


the  provider-specific  file  and  the  cost  reports. 
The  model  simulates  Federal  rate  payments 
using  the  assigned  payment  parameters  and 
hospital-specific  estimated  outlier  payments. 
The  case-mix  index  for  a  hospital  is  derived 
from  the  FY  1998  MedPAR  file  using  the 
proposed  FY  2000  DRG  relative  weights 
included  in  section  VI.  of  the  Addendum  to 
this  proposed  rule.  The  case-mix  index  is 
increased  each  year  after  FY  1998  based  on 
analysis  of  past  experiences  in  case-mix 
increases.  Based  on  analysis  of  recent  case- 
mix  increases,  we  estimate  that  case-mix  will 
increase  0.5  percent  in  FY  1999  and  0.5 
percent  in  FY  2000.  (Since  we  are  using  FY 
1998  cases  for  our  analysis,  the  FY  1998 
increase  in  case  mix  has  no  effect  on 
projected  capital  payments.) 

Changes  in  geographic  classification  and 
revisions  to  the  hospital  wage  data  used  to 
establish  the  hospital  wage  index  affect  the 
geographic  adjustment  factor.  Changes  in  the 
DRG  classification  system  and  the  relative 
weights  affect  the  case-mix  index. 

Section  412.308(c)(4)(ii)  requires  that  the 
estimated  aggregate  payments  for  the  fiscal 
year,  based  on  the  Federal  rate  after  any 
changes  resulting  from  DRG  reclassifications 
and  recalibration  and  the  geographic 
adjustment  factor,  equal  the  estimated 
aggregate  payments  based  on  the  Federal  rate 
that  would  have  been  made  without  such 
changes.  For  FY  1999,  the  budget  neutrality 
adjustment  factors  were  1.00294  for  the 
national  rate  and  1.00233  for  the  Puerto  Rico 
rate. 

Since  we  implemented  a  separate 
geographic  adjustment  factor  for  Puerto  Rico, 
we  applied  separate  budget  neutrality 
adjustments  for  the  national  geographic 
adjustment  factor  and  the  Puerto  Rico 
geographic  adjustment  factor.  We  applied  the 
same  budget  neutrality  factor  for  DRG 
reclassifications  and  recalibration  nationally 
and  for  Puerto  Rico.  Separate  adjustments 
were  unnecessary  for  FY  1998  since  the 
geographic  adjustment  factor  for  Puerto  Rico 
was  implemented  in  1998. 


To  determine  the  factors  for  FY  2000,  we 
first  determined  the  portions  of  the  Federal 
national  and  Puerto  Rico  rates  that  would  be 
paid  for  each  hospital  in  FY  2000  based  on 
its  applicable  payment  methodology.  Using 
our  model,  we  then  compared,  separately  for 
the  national  rate  and  the  Puerto  Rico  rate, 
estimated  aggregate  Federal  rate  payments 
based  on  the  FY  1999  DRG  relative  weights 
and  the  FY  1999  geographic  adjustment 
factor  to  estimated  aggregate  Federal  rate 
payments  based  on  the  FY  1999  relative 
weights  and  the  FY  2000  geographic 
adjustment  factor.  In  making  the  comparison, 
we  held  the  FY  2000  Federal  rate  portion 
constant  and  set  the  other  budget  neutrality 
adjustment  factor  and  the  exceptions 
reduction  factor  to  1.00.  We  determined  that, 
to  achieve  budget  neutrality  for  the  changes 
in  the  national  geographic  adjustment  factor, 
an  incremental  budget  neutrality  adjustment 
of  0.99845  for  FY  2000  should  be  applied  to 
the  previous  cumulative  FY  1999  adjustment 
of  1.00294,  yielding  a  cumulative  adjustment 
of  1.00139  through  FY  2000.  For  the  Puerto 
Rico  geographic  adjustment  factor,  an 
incremental  budget  neutrality  adjustment  of 
1.00151  for  FY  2000  should  be  applied  to  the 
previous  cumulative  FY  1999  adjustment  of 
1.00233,  yielding  a  cumulative  adjustment  of 
1.00384  through  FY  2000.  We  apply  these 
new  adjustments,  then  compare  estimated 
aggregate  Federal  rate  payments  based  on  the 
FY  1999  DRG  relative  weights  and  the  FY 
2000  geographic  adjustment  factors  to 
estimated  aggregate  Federal  rate  payments 
based  on  the  FY  2000  DRG  relative  weights 
and  the  FY  2000  geographic  adjustment 
factors.  The  incremental  adjustment  for  DRG 
classifications  and  changes  in  relative 
weights  would  be  1.00014  nationally  and  for 
Puerto  Rico.  The  cumulative  adjustments  for 
DRG  classifications  and  changes  in  relative 
weights  and  for  changes  in  the  geographic 
adjustment  factors  through  FY  2000  would  be 
1.00153  nationally,  and  1.00398  for  Puerto 
Rico.  The  following  table  summarizes  the 
adjustment  factors  for  each  fiscal  year: 


-iscal  year 


National 


Incremental  adjustment 


Geographic 

adjustment 

factor 


0.99944 
0.99845 


DRG  reclas- 
sifications 
and  re- 
calibration 


1.00335 
1.00014 


Combined 


0.99800 
1.00531 
0.99980 
0.99940 
0.99873 
0.99892 
1.00279 
0.99859 


Cumulative 


1.00000 
0.99800 
1.00330 
1.00310 
1.00250 
1.00123 
1.00015 
1.00294 
1.00153 


Puerto  Rico 


Incremental  adjustment 


Geographic 

adjustment 

factor 


0.99898 
1.00151 


DRG  reclas- 
sifications 
and  re- 
calibration 


1.00335 
1.00014 


Combined 


1.00233 
1.00165 


Cumulative 


1.00000 
1.00233 
1.00398 
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The  methodology  used  to  determine  the 
recalibration  and  geographic  (DRG/GAF) 
budget  neutrality  adjustment  factor  is  similar 
to  that  used  in  establishing  budget  neutrality 
adjustments  under  the  prospective  payment 
system  for  operating  costs.  One  difference  is 
that,  under  the  operating  prospective 
payment  system,  the  budget  neutrality 
adjustments  for  the  effect  of  geographic 
reclassifications  are  determined  separately 
from  the  effects  of  other  changes  in  the 
hospital  wage  index  and  the  DRG  relative 
weights.  Under  the  capital  prospective 
payment  system,  there  is  a  single  DRG/GAF 
budget  neutrality  adjustment  factor  (the 
national  rate  and  the  Puerto  Rico  rate  are 
determined  separately)  for  changes  in  the 
geographic  adjustment  factor  (including 
geographic  reclassification)  and  the  DRG 
relative  weights.  In  addition,  there  is  no 
adjustment  for  the  effects  that  geographic 
reclassification  has  on  the  other  payment 
parameters,  such  as  the  payments  for  serving 


low-income  patients  or  the  large  urban  add- 
on payments. 

In  addition  to  computing  the  DRG/GAF 
budget  neutrality  adjustment  factor,  we  used 
the  model  to  simulate  total  payments  under 
the  prospective  payment  system. 

Additional  payments  under  the  exceptions 
process  are  accounted  for  through  a 
reduction  in  the  Federal  and  hospital-specific 
rates.  Therefore,  we  used  the  model  to 
calculate  the  exceptions  reduction  factor. 
This  exceptions  reduction  fector  ensures  that 
aggregate  payments  under  the  capital 
prospective  payment  system,  including 
exceptions  payments,  are  projected  to  equal 
the  aggregate  payments  that  would  have  been 
made  under  the  capital  prospective  payment 
system  without  an  exceptions  process.  Since 
changes  in  the  level  of  the  payment  rates 
change  the  level  of  payments  under  the 
exceptions  process,  the  exceptions  reduction 
factor  must  be  determined  through  iteration. 


In  the  August  30, 1991  final  rule  (56  FR 
43517),  we  indicated  that  we  would  publish 
each  year  the  estimated  payment  factors 
generated  by  the  model  to  determine 
payments  for  the  next  5  years.  The  table 
below  provides  the  actual  factors  for  FYs 
1992  through  1999,  the  proposed  factors  for 
FY  2000,  and  the  estimated  factors  that 
would  be  applicable  through  FY  2004.  We 
caution  that  these  are  estimates  for  FYs  2000 
and  later,  and  are  subject  to  revisions 
resulting  from  continued  methodological 
refinements,  receipt  of  additional  data,  and 
changes  in  payment  policy  changes.  We  note 
that  in  making  these  projections,  we  have 
assumed  that  the  cumulative  national  DRG/ 
GAF  budget  neutrality  adjustment  factor  will 
remain  at  1.00153  (1.00398  for  Puerto  Rico) 
for  FY  2000  and  later  because  we  do  not  have 
sufficient  information  to  estimate  the  change 
that  will  occur  in  the  factor  for  years  after  FY 
2000. 

The  projections  are  as  follows: 


Fiscal  year 

Update  fac- 
tor 

Exceptions 

reduction 

factor 

Budget  neu- 
trality factor 

DRG/GAF 

adjustment 

factor' 

Outlier  ad- 
justment 
factor 

Federal  rate 
adjustment 

Federal  rate 

(after 
outlier)  re- 
duction 

1992  

N/A 
6.07 
3.04 
3.44 
1.20 
0.70 
0.90 
0.10 

-0.60 
0.50 
0.50 
0.50 

-0.60 

0.9813 

.9756 

.9485 

.9734 

.9849 

.9358 

.9659 

.9783 

.9752 

.9645 

M.OOOO 

M.OOOO 

M.OOOO 

0.9602 
.9162 
.8947 
.8432 

r4/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

.9497 
.9496 
.9454 
.9414 
.9536 
.9481 
.9382 
.9392 
.9397 
5 .9397 
.9397 
.9397 
.9397 

415.59 
417.29 
378.34 
376.83 
461.96 
438.92 
371.51 
378.10 
374.31 
372  06 

1993  

.9980 

1.0053 

.9998 

.9994 

.9987 

.9989 

1.0028 

.9986 

M.OOOO 

1.0000 

1.0000 

1.0000 

••••••••••••••• 

1 994  

^9260 

1 995  

1 996  „„ 

5.9972 

1 997  

1998  

V8??? 

1999  

2000  

" 

2001  

2002  

387  68 

2003  

2004  

M.0255 

399.57 
401.97 

'  Note:  The  incremental  change  over  the  previous  year. 

2  Note:  OBRA  1993  adjustment. 

3  Note:  Adjustment  for  change  in  the  transfer  policy. 
♦Note:  Balanced  Budget  Act  of  1997  adjustment. 

'  Note:  Future  adjustments  are,  for  purposes  of  this  projection,  assumed  to  remain  at  the  same  level. 

«Note:  We  are  unable  to  estimate  exceptions  payments  for  the  year  under  the  special  exceptions  provision  (§412.348(g)  of  the  regulations) 
because  the  regular  exceptions  provision  (§412.348(e))  expires. 


Appendix  C:  Report  to  Congress 

BiLUNG  CODE  4120-01-P 
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The  secretary  Of  HEALTH  AND  HUMAN  SERVICES 

WAtMlNCTON.  O  C      »0?OI 


APR     1  19y9 


The  Honorable  J  Dennis  Hasten 
Speaker  of  the  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Speaker: 

Section  l886(eX3)  of  the  Social  Security  Act  (the  Act)  requires  me  to  report  to  Congress 
the  initial  estimate  of  the  ^plicabk  percentage  increase  in  hospital  inpatient  payment 
rates  for  fiscal  year  (FY)  2000  that  I  will  recommend  for  hospitals  subject  to  the 
Medicare  prospective  payment  system  (PPS)  and  for  hospitals  and  units  excluded  from 
PPS.  This  submission  constitutes  the  required  report. 

Current  law  mandates  an  update  for  all  PPS  hospitals  equal  to  the  market  basket  rate  of 
mcrease  (2.7  percent)  minus  1.8  percentage  points.  However,  based  on  the  contmumg 
decline  in  hospital  operating  costs  and  the  related  record  levels  of  hospital  Medicare  and 
total  operating  profit  margins,  we  recommend  an  update  for  hospitals  in  both  large  urban 
and  other  areas  of  zero  percent. 

Sole  community  hospitals  (SCHs)  are  the  sole  source  of  care  in  their  area  and  are 
afforded  special  payment  protection  in  order  to  maintain  access  to  services  for  Medicare 
beneficiaries    Medicare-dependent  small  rural  hospitals  (MDHs)  are  a  major  source  of 
care  for  Medicare  beneficianes  m  their  area  and  are  afforded  special  payment  protection 
m  order  to  maintam  access  to  services  for  beneficiaries    As  you  know,  SCHs  and  MDHs 
are  PPS  hospitals    However,  SCHs  are  paid  the  higher  of  a  hospital-specific  rate  or  the 
Federal  PPS  rate  and  MDHs  are  paid  the  Federal  PPS  rate,  or,  if  their  hospital-specific 
rate  exceeds  the  Federal  PPS  rate,  the  Federal  rate  plus  50  percent  of  the  difference 
between  the  hospital-specific  rate  and  the  Federal  rate    We  also  recommend  an  update  of 
zero  percent  to  the  hospital-specific  rate. 

Hospitals  and  distinct  part  hospital  units  excluded  from  PPS  are  paid  based  on  their 
reasonable  costs  subject  to  "a  limit  under  the  Tax  Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA)    Current  law  mandates  that  the  update  for  all  hospitals  and  distinct  pan 
umts  excluded  from  PPS  equals  the  rate  of  mcrease  in  the  excluded  hospital  market 
basket  less  a  percentage  between  0  and  2.5  percentage  pomts,  depending  on  the  hospital's 
costs  m  relation  to  its  limit,  or  0  if  costs  do  not  exceed  two  thu^ds  of  the  limit    The 
President's  FY  2000  budget  mcorporates  an  mcrease  to  the  TEFRA  limit  using  2.7 
percent  for  the  excluded  hospital  market  basket  mcrease.  Therefore,  dependmg  on  the 
hospital's  costs  in  relation  to  its  limit,  the  update  would  be  the  market  basket  mcrease 
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minus  a  percentage  between  0  and  2.5  percentage  points,  or  0.  Thus,  we  recommend  an 
increase  in  the  TEFRA  limits  of  between  0  and  2.7  percent. 

My  reconmiendation  for  the  updates  is  based  on  cost  projections  used  m  the  President's 
FY  2000  budget.  A  final  recommendation  on  the  appropriate  percentage  mcreases  for 
FY  2000  will  be  made  nearer  the  beginning  of  the  new  Federal  fiscal  year  based  on  the 
most  current  market  basket  projection  available  at  that  tmie.  The  final  recommendation 
will  incorporate  the  Health  Care  Financing  Administration's  analysis  of  the  latest 
estimates  of  all  relevant  factors,  including  recommendations  by  the  Medicare  Payment 
Advisory  Commission. 

Section  1 886(d)(4)(C)(iv)  of  the  Act  also  requires  that  I  include  in  my  report 
recommendations  with  respect  to  adjustments  to  the  diagnosis-related  group  (DRG) 
weighting  factors.  At  this  time  I  do  not  anticipate  recommendmg  any  adjustment  to  the 
DRG  weightmg  factors  for  FY  2000. 

I  am  pleased  to  provide  this  recommendation  to  you.  I  am  also  sendmg  a  copy  of  this 
letter  to  the  President  of  the  Senate. 


Sincerely, 
Donna  E.  Shalala 
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THE  &ECRETARV  Of  mEAlTh  AND  HUMAN  SERVICES 

WAlMttaCTOM.  O  L      10701 


APR     1  Yh^ 


The  Honorable  Albert  Gore,  Jr. 
President  of  the  Senate 
Washington,  DC.  20510 

Dear  Mr  President: 

Section  1886(e)(3)  of  the  Social  Security  Act  (the  Act)  requires  me  to  report  to  Congress 
the  initial  estimate  of  the  applicable  [>eTcentage  increase  in  hospital  inpatient  payment 
rates  for  fiscal  year  (FY)  2000  that  I  will  recommend  for  hospitals  subject  to  the 
Medicare  prospective  payment  system  (PPS)  and  for  hospitals  and  umts  excluded  from 
PPS.  This  submission  constitutes  the  required  report. 

Current  law  mandates  an  update  for  all  PPS  hospitals  equal  to  the  market  basket  rate  of 
increase  (2  7  percent)  nunus  1  8  percentage  pomts.  However,  based  on  the  continumg 
decline  m  hospital  operating  costs  and  the  related  record  high  levels  of  hospital  Medicare 
and  total  operating  profit  margins,  we  recommend  an  update  for  hospitals  in  both  large 
urban  and  other  areas  of  zero  percent. 

Sole  community  hospitals  (SCHs)  are  the  sole  source  of  care  in  their  area  and  are 
afforded  special  payment  protection  in  order  to  maintain  access  to  services  for  Medicare 
beneficiaries    Medicare-dependent  small  rural  hospitals  (MDHs)  are  a  major  source  of 
care  for  Medicare  beneficiaries  in  theu^  area  and  are  afforded  special  payment  protection 
m  order  to  maintain  access  to  services  for  beneficiaries.  As  you  know,  SCHs  and  MDHs 
are  PPS  hospitals    However,  SCHs  are  paid  the  higher  of  a  hospital-specific  rate  or  the 
Federal  PPS  rate  and  MDHs  are  paid  the  Federal  PPS  rate,  or,  if  theu  hospital-specific 
rate  exceeds  the  Federal  PPS  rate,  the  Federal  rate  plus  50  percent  of  the  difference 
bptween  the  hospital-specirir  rate  and  the  Federal  rate    We  also  recommend  an  update  of 
zero  percent  to  the  hospital-specific  rate. 

Hospitnk  and  distinct  part  hospital  units  excluded  from  PPS  are  paid  based  on  their 
reasonable  costs  subject  to  a  limit  under  the  Tax  Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA)    Current  law  mandates  that  the  update  for  all  hospitals  and  distinct  part 
units  excluded  from  PPS  equals  the  rate  of  mcrease  in  the  excluded  hospital  market 
basket  less  a  percentage  between  0  and  2  5  percentage  pomts,  dependmg  on  the  hospital's 
costs  in  relation  to  its  limit,  or  0  if  costs  do  not  exceed  two  thirds  of  the  limit    The 
President's  FY  2000  budget  incorporates  an  increase  to  the  TEFRA  limit  using  2.7 
percent  for  the  excluded  hospital  market  basket  increase    Therefore,  dependmg  on  the 
hospital's  costs  m  relation  to  its  limit,  the  update  would  be  the  market  basket  mcrease 


Federal  Register /Vol.  64.  No.  88 /Friday,  May  7.  1999 /Proposed  Rules 


24851 


Page  2  -  The  Honorable  Albert  Gore,  Jr 

minus  a  percentage  between  0  and  2.5  percentage  points,  or  0.  Thus,  we  recommend  an 
increase  in  the  TEFRA  limits  of  between  0  and  2.7  percent. 

My  recommendation  for  the  updates  is  based  on  cost  projections  used  in  the  President's 
FY  2000  budget.  A  final  recommendation  on  the  appropriate  percentage  increases  for 
FY  2000  will  be  made  nearer  the  beginning  of  the  new  Federal  fiscal  year  based  on  the 
most  current  market  basket  projection  available  at  that  time.  The  final  recommendation 
will  incorporate  the  Health  Care  Financing  Administration's  analysis  of  the  latest 
estimates  of  all  relevant  factors,  including  recommendations  by  the  Medicare  Payment 
Advisory  Commission. 

Section  1886(d)(4)(C)(iv)  of  the  Act  also  requires  that  I  include  in  my  report 
recommendations  with  respect  to  adjustments  to  the  diagnosis-related  group  (DRG) 
weighting  factors.  At  this  time  I  do  not  anticipate  recommending  any  adjustment  to  the 
DRG  weighting  factors  for  FY  2000. 

I  am  pleased  to  provide  this  recommendation  to  you.  I  am  also  sending  a  copy  of  this 
letter  to  the  Speaker  of  the  House  of  Representatives. 

Sincerely, 


Donna  £.  Shalala 


BILUNQ  CODE  4120-01-C 
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Appenpix  D:  Recommendation  of  Update 
Factor^  for  Operating  Cost  Rates  of  Payment 
for  Inp  itient  Hospital  Services 

I.  Back  ^und 

Seve  ■al  provisions  of  the  Act  address  the 
setting  of  update  factors  for  inpatient  services 
furnish  ed  in  FY  2000  by  hospitals  subject  to 
the  pro  spective  payment  system  and  those 
exclud(  (d  from  the  prospective  payment 
system  Section  1886(b)(3)(B)(i)(XV)  of  the 
Act  set  I  the  FY  2000  percentage  increase  in 
the  ope  rating  cost  standardized  amounts 
equal  t^  the  rate  of  increase  in  the  hospital 
market  jbasket  minus  1.8  percent  for 
prospective  payment  hospitals  in  all  areas. 
Section  1886(b)(3)(B)(iv)  of  the  Act  sets  the 
FY  2000  percentage  increase  in  the  hospital- 
specifia  rates  applicable  to  sole  community 
and  Madicare-dependent,  small  rural 
hospitals  equal  to  the  rate  set  forth  in  section 
1886(bI3)(B)(i)  of  the  Act,  that  is.  the  same 
update  factor  as  all  other  hospitals  subject  to 
the  proipective  p>ayment  system,  or  the  rate 
of  incr^se  in  the  market  basket  minus  1.8 
percent^ige  points.  Under  section 
1886(b<3)(B)(ii)  of  the  Act,  the  FY  2000 
percentage  increase  in  the  rate  of  increase 
limits  for  hospitals  excluded  from  the 
prospective  payment  system  ranges  from  the 
percenmge  increase  in  the  excluded  hospital 
market  pasket  to  0  percent,  dep>ending  on  the 
hospital's  costs  in  relation  to  its  limit  for  the 
most  recent  cost  reporting  [jeriod  for  which 
inform^ion  is  available. 

In  ac(}ordance  with  section  1886(d)(3)(A)  of 
the  Acti  we  are  proposing  to  update  the 
standardized  amounts,  the  hospital-specific 
rates,  akd  the  rate-of- increase  limits  for 
hospitals  excluded  from  the  prospective 
payment  system  as  provided  in  section 
1886(b)(3)(B)  of  the  Act.  Based  on  the  first 
quarter  |1 999  forecast  of  the  FY  2000  market 
basket  increase  of  2.7  percent  for  hospitals 
subject  to  the  prospective  payment  system, 
the  proposed  updates  to  the  standardized 
amount*  are  0.9  percent  (that  is,  the  market 
basket  mte  of  increase  minus  1.8  percent 
percentage  points)  for  hospitals  in  both  large 
urban  and  other  areas.  The  proposed  update 
to  the  hospital-specific  rate  applicable  to  sole 
conununity  and  Medicare-dependent,  small 
rural  hospitals  is  also  0.9  percent.  The 
proposed  update  for  hospitals  excluded  from 
the  prospective  payment  system  would  range 
from  0  liercent  to  the  percentage  increase  in 
the  excluded  hospital  market  basket 
(currenny  estimated  at  2.6  percent). 

Section  1886(e)(4)  of  the  Act  requires  that 
the  Seajetary,  taking  into  consideration  the 
recommpndations  of  the  Medicare  Payment 
Advisoiy  Commission  (MedPAC), 
recommend  update  factors  for  each  fiscal 
year  thai  take  into  account  the  amounts 
necessaiy  for  the  efficient  and  effective 
delivery  of  medically  appropriate  and 
necessipr  care  of  high  quality.  Under  section 
1886(e)(B)  of  the  Act,  we  are  required  to 
pubiishlhe  update  factors  recommended 
under  s^tion  1886(e)(4)  of  the  Act. 
Accorditigly,  this  appendix  provides  the 
recommendations  of  appropriate  update 
factors,  the  analysis  underlying  our 


recommendations,  and  our  responses  to  the 
MedPAC  recommendations  concerning  the 
update  factors. 

In  its  March  1, 1999  report.  MedPAC  stated 
that  the  legislated  update  of  market  basket 
increase  minus  1.8  percentage  points  would 
provide  a  reasonable  level  of  payment  to 
hospitals.  Although  MedPAC  suggests  that  a 
somewhat  lower  update  could  be  justified  in 
light  of  changes  in  the  utilization  and 
provision  of  hospital  inpatient  care,  the 
Commission  does  not  believe  it  is  necessary 
to  recommend  a  lower  update  for  FY  2000. 
MedPAC  did  not  make  a  separate 
recommendation  for  the  hospital-specific 
rates  applicable  to  sole  community  and 
Medicare-dependent,  small  rural  hospitals. 
We  discuss  MedPAC's  recommendations 
concerning  the  update  factors  and  our 
responses  to  these  recommendations  below. 

n.  Secretary's  Recommendations 

Under  section  1886(e)(4)  of  the  Act,  we  are 
recommending  that  an  appropriate  update 
factor  for  the  standardized  amounts  is  0.0 
percentage  p>oints  for  hospitals  located  in 
lai^e  urban  and  other  areas.  We  are  also 
recommending  an  update  of  0.0  [>ercentage 
points  to  the  hospital-s{>ecific  rate  for  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals.  These 
figures  are  consistent  with  the  President's  FY 
2000  budget  reconmiendations.  We  believe 
these  recommended  update  factors  would 
ensure  that  Medicare  acts  as  a  prudent 
purchaser  and  provide  incentives  to  hospitals 
for  increased  efficiency,  thereby  contributing 
to  the  solvency  of  the  Medicare  Part  A  Trust 
Fund.  When  the  President's  budget  was 
submitted,  the  market  basket  rate  of  increase 
was  projected  at  2.7  percent.  This  proposed 
recommendation  is  based  on  a  more  recent 
forecast  of  the  market  basket,  although  still 
2.7  percent. 

We  recommend  that  hospitals  excluded 
from  the  prospective  payment  system  receive 
an  update  of  between  0  and  2.6  percentage 
points.  The  update  for  excluded  hospitals 
and  units  is  equal  to  the  increase  in  the 
excluded  hospital  operating  market  basket 
less  a  percentage  between  0  and  2.5 
percentage  points,  or  0  percentage  pwints, 
depending  on  the  hospital's  or  unit's  costs  in 
relation  to  its  rate-of-increase  limit.  The 
market  basket  rate  of  increase  is  currently 
forecast  at  2.6  percent.  This  recommendation 
is  consistent  with  the  President's  FY  2000 
budget,  although  we  note  that  the  market 
basket  rate  of  increase  was  forecast  at  2.7 
{jercent  when  the  budget  was  submitted. 

As  required  by  section  1886(e)(4)  of  the 
Act,  we  have  taken  into  consideration  the 
reconmiendations  of  MedPAC  in  setting  these 
recommended  update  factors.  Our  responses 
to  the  MedPAC  recommendations  concerning 
the  update  factors  are  discussed  below. 

m.  MedPAC  Recommendations  for  Updating 
the  Prospective  Payment  System 
Standardized  Amounts 

For  FY  2000,  MedPAC's  update  framework 
would  support  an  update  to  the  standardized 
amounts  under  the  prospective  payment 


system  between  the  increase  in  the  hospital 
market  basket  minus  2.5  percentage  points 
and  the  increase  in  the  hospital  market 
basket  plus  0.1  percentage  points.  MedPAC 
notes  that  hospital  total  revenue  margins 
have  continued  to  increase  this  decade  and 
the  percentage  of  hospitals  with  negative 
total  revenue  margins  remains  much  lower 
than  it  was  a  decade  ago.  Thus,  MedPAC 
believes  the  statutory  update  of  market  basket 
increase  minus  1.8  percentage  points  for  FY 
2000  is  reasonable  and  appropriate. 

MedPAC's  estimate  of  the  market  basket 
increase  is  2.3  percent,  based  on  the  fourth 
quarter  1998  estimate.  MedPAC's  market 
basket  estimate  focuses  on  employee 
compensation  changes  in  the  hospital 
industry  and  the  economy  in  general,  while 
HCFA's  market  basket  forecast  gives  less 
weight  to  the  projected  changes  in  the 
hospital  industry's  wages.  When  MedPAC 
published  its  recommendations,  HCFA's 
market  basket  forecast  was  2.5  percent.  Thus, 
MedPAC's  update  framework  reflects  a  0.2 
percent  adjustment  for  this  difference. 

Response:  Our  update  reconunendation  of 
0.0  percent  is  within  the  range  of  updates 
MedPAC  has  suggested  for  the  prospective 
payment  system  hospitals,  albeit  at  the  low 
end.  Our  recommendation  is  supfxjrted  by 
the  following  analyses  that  measure  changes 
in  hospital  productivity,  scientific  and 
technological  advances,  practice  pattern 
changes,  and  changes  in  case  mix: 

a.  Productivity.  Service  level  productivity 
is  defined  as  the  ratio  of  total  service  output 
to  full-time  equivalent  employees  (FTEs). 
While  we  recognize  that  productivity  is  a 
function  of  many  variables  (for  example, 
labor,  nonlabor  material,  and  capital  inputs), 
we  use  a  labor  productivity  measure  since 
this  update  framework  applies  to  operating 
payment.  To  recognize  that  we  are 
apportioning  the  short  run  output  changes  to 
the  labor  input  and  not  considering  the 
nonlabor  inputs,  we  weight  our  productivity 
measure  for  operating  costs  by  the  share  of 
direct  labor  services  in  the  market  basket  rate 
of  increase  to  determine  the  expected  effect 
on  cost  per  case. 

Our  recommendation  for  the  service 
productivity  component  is  based  on 
historical  trends  in  productivity  and  total 
output  for  both  the  hospital  industry  and  the 
general  economy,  and  projected  levels  of 
friture  hospital  service  output.  MedPAC's 
predecessor,  the  Prospective  Payment 
Assessment  Commission  (ProPAC),  estimated 
cumulative  service  productivity  growth  to  be 
4.9  percent  from  1985  through  1989,  or  1.2 
percent  annually.  At  the  same  time,  ProPAC 
estimated  total  output  growth  at  3.4  percent 
annually,  implying  a  ratio  of  service 
productivity  growth  to  output  growth  of  0.35. 

Since  it  is  not  possible  at  this  time  to 
develop  a  productivity  measure  specific  to 
Medicare  patients,  we  examined  productivity 
(output  per  hour)  and  output  (gross  domestic 
product)  for  the  economy.  Depending  on  the 
exact  time  period,  annual  changes  in 
productivity  range  from  0.3  to  0.35  percent 
of  the  change  in  output  (that  is,  a  1.0  percent 
increase  in  output  would  be  correlated  with 
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a  0.3  to  0.35  percent  change  in  output  per 
hour). 

Under  our  firaraework,  the  recommended 
update  is  based  in  part  on  expected 
productivity — that  is,  projected  service 
output  during  the  year,  multiplied  by  the 
historical  ratio  of  service  productivity  to  total 
service  output,  multiplied  by  the  share  of 
labor  in  total  operating  inputs,  as  calculated 
in  the  hospital  market  basket  rate  of  increase. 
This  method  estimates  an  expected  labor 
productivity  improvement  in  the  same 
proportion  to  expected  total  service  growth 
that  has  occurred  in  the  past  and  assumes 
that,  at  a  minimum,  growth  in  FTEs  changes 
proportionally  to  the  growth  in  total  service 
output.  Thus,  the  recommendation  allows  for 
unit  productivity  to  be  smaller  than  the 
historical  averages  in  years  that  output 
growth  is  relatively  low  and  larger  in  years 
that  output  growth  is  higher  than  the 
historical  averages.  Based  on  the  above 
estimates  from  both  the  hospital  industry  and 
the  economy,  we  have  chosen  to  employ  the 
range  of  ratios  of  productivity  change  to 
output  change  of  0.30  to  0.35. 

The  expected  change  in  total  hospital 
service  output  is  the  product  of  projected 
growth  in  total  admissions  (adjusted  for 
outpatient  usage),  projected  real  case-mix 
growth,  expected  quality  enhancing  intensity 
growth,  and  net  of  expected  decline  in 
intensity  due  to  reduction  of  cost  ineffective 
practice.  Case-mix  growth  and  intensity 
numbers  for  Medicare  are  used  as  proxies  for 
those  of  the  total  hospital,  since  case-mix 
increases  (used  in  the  intensity  measure  as 
well)  are  unavailable  for  non-Medicare 
patients.  Thus,  expected  output  growth  is 
simply  the  sum  of  the  expected  change  in 
intensity  (0.0  percent),  projected  admissions 
change  (10  percent  for  FY  2000),  and 
projected  real  case-mix  growth  (0.5  percent), 
or  1.5  percent.  The  share  of  direct  labor 
services  in  the  market  basket  rate  of  increase 
(consisting  of  wages,  salaries,  and  employee 
benefits)  is  61.4  percent. 

Multiplying  the  expected  change  in  total 
hospital  service  output  (1.5  percent)  by  the 
ratio  of  historical  service  productivity  change 
to  total  service  growth  of  0.30  to  0.35  and  by 
the  direct  labor  share  percentage  61.4, 
provides  our  productivity  standard  of  0.3 
percent,  thus  our  recommendation  includes  a 
-0.3  percent  update  for  improved 
productivity. 

In  past  years,  MedPAC's  recommendation 
has  taken  into  account  product  change.  This 
year,  while  there  is  not  a  specific  mention  of 
product  change  in  MedPAC's 
recommendation,  similar  factors  do  appear  in 
their  discussion  of  "site  of  service 
substitution."  HCFA  takes  this  factor  into 
account  when  measuring  change  in  intensity, 
as  discussed  below.  In  addition,  MedPAC's 
update  framework  contains  a  productivity 
adjustment  of  between  -1.0  to  0.0  percent, 
which  is  slightly  more  optimistic  than  our 
estimate. 

b.  Intensity.  We  base  our  intensity  standard 
on  the  combined  effect  of  three  separate 
factors:  changes  in  the  use  of  quality 
enhancing  services,  changes  in  the  use  of 


services  due  to  shifts  in  within-DRG  severity, 
and  changes  in  the  use  of  services  due  to 
reductions  of  cost-ineffective  practices.  For 
FY  2000,  we  recommend  an  adjustment  of 
0.0  percent.  The  basis  of  this 
recommendation  is  discussed  below. 

We  have  no  empirical  evidence  that 
accurately  gauges  the  level  of  quality- 
enhancing  technology  changes.  A  study 
published  in  the  Winter  1992  issue  of  the 
Health  Care  Financing  Review, 
"Contributions  of  case  mix  and  intensity 
change  to  hospital  cost  increases"  (pp.  151- 
163),  suggests  that  one-third  of  the  intensity 
change  is  attributable  to  high-cost 
technology.  The  balance  was  unexplained 
but  the  authors  sp)eculated  that  it  is 
attributable  to  fixed  costs  in  service  delivery. 

Typically,  a  specific  new  technology 
increases  cost  in  some  uses  and  decreases 
cost  in  other  uses.  Concurrently,  health  status 
is  improved  in  some  situations  while  in  other 
situations  it  may  be  unaffected  or  even 
worsened  using  the  same  technology.  It  is 
difficult  to  separate  out  the  relative 
significance  of  each  of  the  cost  increasing 
effects  for  individual  technologies  and  new 
technologies. 

All  things  being  equal,  per-discharge  fixed 
costs  tend  to  fluctuate  in  inverse  proportion 
to  changes  in  volume.  Fixed  costs  exist 
whether  patients  are  treated  or  not.  If  volume 
is  declining,  per-discharge  fixed  costs  will 
rise,  but  the  reverse  is  true  if  volume  is 
increasing. 

Following  methods  developed  by  HCFA's 
Office  of  the  Actuary  for  deriving  hospital 
output  estimates  from  total  hospital  charges, 
we  have  developed  Medicare-sp>ecific 
intensity  measures  based  on  a  5-year  average 
using  FYs  1994  through  1998  MedPAR 
billing  data.  Case-mix  constant  intensity  is 
calculated  as  the  change  in  total  Medicare 
charges  per  discharge  adjusted  for  changes  in 
the  average  charge  per  unit  of  service  as 
measured  by  the  Medical  CPI  hospital 
component  and  changes  in  real  case  mix. 
Thus,  in  order  to  measure  changes  in 
intensity,  one  must  measure  changes  in  real 
case  mix. 

For  FYs  1994  through  1998.  observed  case- 
mix  index  change  ranged  from  a  low  of  -  .04 
percent  to  a  high  of  1.7  percent,  with  a  5-year 
average  change  of  1.0  percent.  Based  on 
evidence  from  past  studies  of  case-mix 
change,  we  estimate  that  real  case-mix 
change  fluctuates  between  1.0  and  1.4 
percent  and  the  observed  values  generally 
fall  in  this  range,  although  some  years  the 
figures  fall  outside  this  range.  The  average 
percentage  change  in  charge  per  discharge 
was  2.9  ptercent  and  the  average  annual 
change  in  the  medical  CPI  was  4.6  percent. 
Dividing  the  change  in  charge  per  discharge 
by  the  quantity  of  the  real  case-mix  index 
change  and  the  medical  CPI,  yields  an 
average  annual  change  in  intensity  of  -  2.9 
percent.  Assuming  the  technology/fixed  cost 
ratio  still  holds,  technology  would  account 
for  a  - 1.0  percent  annual  decline  while 
fixed  costs  would  account  for  a  - 1.9  percent 
annual  decline.  The  decline  in  fixed  costs  per 
discharge  makes  intuitive  sense  as  volume. 


measured  by  total  discharges,  has  increased 
during  the  period.  Since  we  estimate  that 
intensity  has  declined  during  that  period,  we 
are  recommending  a  0.0  percent  intensity 
adjustment  for  FY  2000. 

MedPAC  does  not  make  an  intensity 
recommendation  per  se,  but  its 
recommendation  for  the  FY  2000  update 
includes  two  categories  that  we  consider  to 
be  comparable  with  our  intensity 
recommendation.  MedPAC  is  recommending 
a  0.5  to  1.0  update  for  scientific  and 
technological  advances  to  account  for 
increased  costs  of  systems  conversions 
necessary  for  computer  compliance  on 
January  1,  2000.  MedPAC's  recommendation 
also  takes  into  account  the  increasingly 
apparent  trend  of  some  acute  care  providers 
to  shift  care  to  a  postacute  care  facility.  While 
this  can  occur  for  many  reasons,  there  is  good 
reason  to  suspect  prospective  payment 
system  payment  limits.  Accordingly, 
MedPAC  recommends  an  adjustment  of  -1.8 
to  -0.9  for  site-of-care  substitution. 

As  we  mentioned  in  last  year's  final  rule, 
higher  input  prices  that  hospitals  incur  to 
convert  computer  systems  to  be  complaint  on 
January  1,  2000,  will  be  accounted  for 
through  the  market  basket.  We  agree  with 
MedPAC  that  the  site  of  care  substitution 
effect  is  real  and  believe  that  it  is  factored 
into  our  intensity  recommendation. 

c.  Change  in  Case-Mix.  Our  analysis  takes 
into  account  projected  changes  in  case-mix, 
adjusted  for  changes  attributable  to  improved 
coding  practices.  For  our  FY  2000  update 
recommendation,  we  are  projecting  a  0.5 
percent  increase  in  the  case-mix  index. 
Unlike  in  past  years,  where  we  differentiated 
between  "real"  case-mix  increase  and 
increases  attributable  to  changes  in  coding 
behavior,  we  do  not  feel  changes  in  coding 
behavior  will  impact  the  overall  case-mix  in 
FY  2000.  As  such,  we  project  the  entire 
change  will  be  "real." 

MedPAC  also  does  not  expect  any  case-mix 
change  due  to  coding  changes.  MedPAC's 
estimate  of  overall  case-mix  change  ranges 
from  0.0  to  0.2  percentage  points  for  FY  2000. 

d.  Effect  of  FY  1998  DBG  Reclassification 
and  Recalibration.  We  estimate  that  DRG 
reclassification  and  recalibration  for  FY  1998 
resulted  in  a  0.7  percent  decrease  in  the  case- 
mix  index  when  compared  with  the  case-mix 
index  that  would  have  resulted  if  we  had  not 
made  the  reclassification  and  recalibration 
changes  to  the  GROUPER.  MedPAC  does  not 
make  an  adjustment  for  DRG  reclassification 
and  recalibration  in  its  update 
recommendation. 

We  make  a  forecast  error  correction  if  the 
actual  market  basket  change  for  a  previous 
fiscal  year  differs  from  the  forecasted  market 
basket  by  0.25  percentage  pwints  or  more. 
Our  update  framework  for  FY  2000  does  not 
reflect  a  forecast  error  correction  because,  for 
FY  1998,  there  was  less  than  a  0.25 
percentage  point  difference  between  the 
actual  market  basket  and  the  forecasted 
market  basket. 
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Table  1  .—Comparison  of  FY  2000  Update  Recommendations 
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Induded  in  MedPAC's  Productivity  Measure. 
Inc  uded  in  MedPAC's  Case-Mix  Adjustment. 
Inquded  in  HHS'  Intensity  Factor. 


Whi  e  the  above  analysis  would  support  a 
recominendation  that  the  update  be  no  less 
e  market  basket  minus  1.0  percentage 
we  are  recommending  an  update  of 
0.0  pefcentage  points.  We  note  that  had  our 
frameiirork  included  the  negative  intensity 
adjust  nent,  the  framework  would  have 
ugges  ted  an  update  in  the  range  of  market 
increase  minus  3.9  percentage  points 
mkrket  basket  increase  minus  2.0 
percei  tage  points.  However,  consistent  with 
pdate  recommendations,  we  did  not 
negative  adjustment  for  intensity  this 
negative  intensity  adjustment  would 
the  site  of  care  substitution 
adjustbient  in  MedPAC's  recommendation.  In 
conjui  ction  with  our  Office  of  Actuary,  we 
do  inti  ind  to  reexamine  our  update 
framei  trork  and  the  appropriateness  of  a 
egati  re  intensity  adjustment. 

=T  2000,  we  believe  that  a  0.0  update 

ippropriately  reflects  current  trends  in 

care  delivery,  including  the  recent 

in  the  use  of  hospital  inpatient 

and  the  corresponding  increase  in 

of  hospital  outpatient  and  postacute 
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the  range  of  MedPAC's  recommendation.  We 
also  recommend  that  the  hospital-specific 
rates  applicable  to  sole  community  hospitals 
be  increased  by  the  same  update,  0.0 
percentage  points. 

IV.  MedPAC  Recommendation  for  Updating 
the  Rate-of-Increase  Limits  for  Excluded 
Hospitals  and  Hospital  Units 
(Recommendation  4A) 

For  hospitals  and  units  excluded  from  the 
prospective  payment  system,  MedPAC's 
recommendation  is  that  the  Secretary 
"should  increase  the  market  basket  amount 
in  the  target  amount  update  formula  by  0.4 
percentage  points  for  fiscal  year  2000."  For 
cost  reporting  periods  beginning  in  FY  2000, 
the  statute  provides  that  the  update  to  the 
target  amounts  for  excluded  hospitals  or 
units  is  equal  to  the  increase  in  the  excluded 
hospital  operating  market  basket  less  a 
percentage  between  0  and  2.5  percentage 
points,  or  0  percent,  depending  on  the 
hospital's  or  unit's  costs  in  relation  to  its 
target  amount  for  the  most  recent  cost 
reporting  period  for  which  information  is 
available.  MedPAC  believes  that  the  update 


formula  for  excluded  hospitals  should  be 
adjusted  upward  by  0.4  percentage  points,  to 
reflect  (1)  a  -0.1  percent  adjustment  for 
differences  between  HCFA's  and  MedPAC's 
market  baskets  and  (2)  a  0.5  percent 
adjustment  for  scientific  and  technological 
advances. 

Response:  We  believe  that  the  statutory 
update  is  adequate  and  that  an  upward 
adjustment  to  the  statutory  formula  is 
unnecessary.  Thus,  we  recommend  that 
hospitals  excluded  from  the  prospective 
payment  system  receive  an  update  between 
0  percent  and  the  increase  in  the  market 
basket  for  excluded  hospitals.  Overall 
declines  in  inpatient  operating  costs  and  high 
levels  of  Medicare  profit  margins  support  our 
recommendation.  We  believe  this  update 
would  ensure  that  Medicare  acts  as  a  prudent 
purchaser  and  would  provide  incentives  to 
hospitals  for  increased  efficiency,  thereby 
contributing  to  the  solvency  of  the  Medicare 
Part  A  Trust  Fund. 

[FR  Doc.  99-11200  Filed  5-6-99;  8:45  am] 
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DEPA  tTMENT  OF  JUSTICE 


Office 


of  Juvenile  Justice  and 


Delin(^ency  Prevention 

[OJP(<^JDP)-1222] 
RIN1lil-ZB55 

Intemit  Crimes  Against  Children  Task 
Force  Program 

AGENCV:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justica  Programs,  Justice. 
ACnow :  Announcement  of  Discretionary 
Competitive  Assistance  Grant. 


8UMNM  nv:  Notice  is  hereby  given  that 
the  Of^ce  of  Juvenile  Justice  and 
Delinduency  Prevention  (OJJDP), 
pursuant  to  Public  Law  105-277, 
October  19,  1998.  Making 
Appropriations  for  the  Departments  of 
Commprce,  Justice,  and  State,  the 
Judiciiry,  and  Related  Agencies  for  the 
Fiscal  pfear  Ending  September  30,  1999, 
is  reqiJesting  applications  from  State 
and  lof:al  law  enforcement  agencies 
intereiied  in  participating  in  the 
Internet  Crimes  Against  Children  Task 
Force  fiCAC  Task  Force)  Program.  The 
ICAC  Task  Force  Program  encourages 
communities  to  develop  regional 
multidisciplinary,  multijurisdictional 
task  forces  to  prevent,  interdict,  and 
investi  gate  sexual  exploitation  offenses 
agains  children  by  offenders  using 
onUne  technology. 

DATES:  Applications  must  he  received 
by  Junfe  21, 1999. 

ADDRE^ES:  Interested  applicants  must 
obtainian  application  kit  from  the 
Juvenile  Justice  Clearinghouse  at  800- 
638-8736.  The  application  kit  is  also 
available  at  OJpP's  Web  site  at 
www.iijjdp.ncjrs.org. 
FOR  FlfmiER  INFORMATION  CONTACT: 
Michafel  Medaris,  ICAC  Task  Force 
Progratn  Manager,  Office  of  Juvenile 
Justica  and  Delinquency  Prevention, 
202-6^6-8937.  (This  is  not  a  toll-free 
number.) 
SUPPLEMENTAL  INFORMATION: 

Pmpoiie 

The  purpose  of  this  program  is  to 
assist  I  >tate  and  local  law  enforcement 
agencijes  to  enhance  their  investigative 
response  to  sexual  exploitation  of 
children  by  offenders  using  the  Internet, 
onhne  communication  systems,  or  other 
compiler  technology.  For  purposes  of 
this  program  announcement,  "Internet 
crimes  against  children  (ICAC)"  refers  to 
sexual  exploitation  of  children  that  is 
facilit)  ted  by  computers  and  includes 
crimed  of  child  pornography  and  online 
solicitation  for  sexual  purposes. 


Background 

In  his  1984  novel,  Neuromancer, 
William  Gibson  created  a  world  he 
named  "Cyberspace."  Gibson  theorized 
that  online  human  interaction  with 
computers  would  create  a  virtual 
universe  where  electronic  actions  could 
entail  physical  repercussions.  Fifteen 
years  later,  cyberspace  is  a  reality. 
Started  by  the  Internet,  accelerated  by 
the  World  Wide  Web,  and  fueled  by  the 
data  demands  of  the  Information  Age, 
today's  cyberspace  covers  the  entire 
world  through  instantaneous 
information  exchange. 

Industry  experts  estimate  that  more 
than  10  million  children  currently  go 
online  and,  by  the  year  2002,  45  million 
children  will  use  cyberspace  to  talk 
with  friends,  explore  the  universe,  or 
complete  homework  assignments.  In 
cyberspace,  children  are  a  mouse  click 
away  from  exploring  our  greatest 
museums,  libraries,  and  universities. 
Unfortunately,  they  are  also  a  mouse 
click  away  from  sexual  exploitation  and 
victimization. 

While  providing  almost  limitless 
opportunities  to  learn,  the  Internet  has 
also  become  the  new  schoolyard  for 
predators  seeking  children  to  victimize. 
Yesterday's  enticements  of  puppy  dogs 
and  candy  bars  are  augmented  in 
today's  chat  rooms  with  anonymity  and 
pornography.  Cloaked  in  the  anonymity 
of  cyberspace,  sex  offenders  can 
capitalize  on  the  natural  curiosity  of 
children,  seeking  victims  with  little  risk 
of  detection.  Preferential  sex  offenders ' 
no  longer  need  to  lurk  in  parks  and 
malls.  Instead,  they  can  roam  from  chat 
room  to  chat  room  trolling  for  children 
susceptible  to  victimization.  This 
alarming  trend  has  grave  implications 
for  parents,  teachers,  and  law 
enforcement  officers  because  it 
circumvents  conventional  safeguards  in 
place  for  the  physical  world  and 
provides  sex  offenders  virtually 
unlimited  opportunities  for 
unsupervised  contact  with  children. 

In  1982,  New  York  v.  Ferber  (458  U.S. 
747),  the  Supreme  Court  stated:  "The 
distribution  of  photographs  and  films 
depicting  sexual  activity  by  juveniles  is 
intrinsically  related  to  the  sexual  abuse 
of  children  *  *  *  the  materials 
produced  are  a  permanent  record  of  the 
children's  participation  and  the  harm  to 
the  child  is  exacerbated  by  their 
circulation."  There  are  much  more 
insidious  implications  to  child 
pornography  than  the  mere  depiction  of 
a  child's  molestation.  It  not  only  depicts 
the  sexual  assault  of  a  child,  but  is  also 


■  For  the  purposes  of  this  program,  "preferential 
sex  offenders"  are  defined  as  individuals  whose 
primary  sexual  focus  is  children. 


used  by  child  molesters  to  recruit, 
seduce,  and  control  future  victims. 
While  not  all  molesters  collect 
pornography  and  not  all  child 
pornography  collectors  molest  children, 
there  is  a  significant  consensus  among 
law  enforcement  officers  about  the  role 
pornography  plays  in  recruiting  and 
controlling  additional  victims.  Child 
pornography  is  used  to  break  dowTi 
inhibitions,  validate  sex  between 
children  and  adults  as  normal,  and 
control  the  victim  throughout  the 
molestation.  When  the  offender  loses 
interest,  it  is  often  used  as  blackmail  to 
ensure  the  child's  silence  and  in  these 
most  egregious  cases,  child  pornography 
allows  the  molester  to  go  unpunished — 
and  what  is  most  important  and  indeed 
tragic — the  victim  untreated.  It  is  clear 
to  OJJDP  that  this  inexorable  confluence 
of  the  increasing  online  presence  of 
children,  the  proliferation  of  child 
pornography,  and  predators  ceaselessly 
searching  for  unsupervised  contact  with 
underage  victims  presents  a  significant 
threat  to  the  health  and  safety  of 
children  and  a  formidable  challenge  for 
law  enforcement  today  and  into  the 
foreseeable  future. 

Many  factors  complicate  law 
enforcement's  response  to  these 
challenges.  Because  the  Internet 
transcends  State  and  local  boundaries, 
very  few  investigations  begin  and  end 
within  the  same  jurisdiction.  Most 
investigations  involve  multiple 
jurisdictions,  which  then  require  close 
coordination  and  cooperation  between 
Federal,  State,  and  local  law 
enforcement  agencies. 

Evidence  collection  in  cases  of 
Internet  crimes  against  children 
invariably  requires  specialized 
knowledge.  Many  preferential  sex 
offenders  tend  to  be  avid  recordkeepers, 
and  their  computers,  magnetic  media, 
and  related  equipment  can  be  rich 
sources  of  evidence.  However,  routine 
forensic  examination  procedures  are 
insufficient  for  seizing,  preserving,  and 
analyzing  this  information.  In  addition, 
specific  legal  issues  regarding  property 
and  privacy  rights  may  be  triggered  with 
the  seizure  of  computers  and  related 
technology. 

When  appropriate,  medical  and 
psychological  evaluation  of  child 
victims  should  also  be  a  part  of  the  law 
enforcement  response.  While  ensuring 
that  injuries  or  diseases  related  to  the 
exploitation  are  treated,  forensic 
medical  examinations  can  also  provide 
crucial  corroborative  evidence. 

Routine  interviewing  practices  are 
inadequate  for  collecting  evidence  from 
child  victims  of  Internet  crimes.  Some 
children  deny  they  are  victims  because 
of  embarrassment  or  fear  of  ridicule 
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from  their  peers  or  discipline  from  their 
parents.  Others  bond  with  the  offender, 
remain  susceptible  to  further 
manipulation,  and  resent  what  they 
perceive  as  interference  from  law 
enforcement.  Investigators  who  lack 
understanding  of  the  dynamics  of 
juvenile  sexual  exploitation  risk  losing 
information  critical  for  conviction  of  the 
perpetrator  or  identification  of 
additional  victims. 

The  factors  cited  above  almost 
routinely  complicate  the  investigative 
process,  and  while  no  two  cases  will 
raise  identical  issues  of  jurisdiction, 
evidence  collection,  and  victim  services, 
it  is  logical  to  presiune  that 
investigations  characterized  by  a 
multijurisdictional,  multidisciplinary 
approach  are  more  likely  to  result  in 
successful  prosecutions. 

A  variety  of  Federal  activities  are 
assisting  and  can  further  assist  law 
enforcement  in  responding  to  these 
offenses.  The  hinocent  Images  program, 
located  in  the  Federal  Bureau  of 
Investigation's  (FBI's)  Baltimore  Field 
Division,  works  specifically  on 
computer-faciUtated  child  sexual 
exploitation  cases  and  has  developed 
substantial  technical  and  investigative 
expertise.  Each  FBI  Field  Division  has 
two  designated  Crimes  Against  Children 
coordinators  who  work  with  State  and 
local  law  enforcement  agencies  to 
investigate  and  prosecute  child 
abduction  and  exploitation  cases  that 
transcend  jurisdictional  boundaries. 

The  U.S.  Customs  Service  (USCS)  and 
the  U.S.  Postal  Inspection  Service 
(USPIS)  have  successfully  investigated 
hundreds  of  child  pornography  cases 
and  have  developed  specialized 
expertise  in  undercover  operations 
targeting  preferential  sex  offenders  and 
child  pornography. 

With  OJJDP  and  private  sector 
funding,  the  National  Center  for  Missing 
and  Exploited  Children  (NCMEC)  serves 
as  the  national  resource  center  and 
clearinghouse  for  missing  and  exploited 
children  issues.  NCMEC's  Exploited 
Child  Unit  coordinates  a  comprehensive 
training  and  technical  assistance 
program  that  includes  prevention  and 
awareness  activities,  and  the 
CyberTipline  (www.missingkids.com). 
The  Tipline  collects  online  reports  from 
citizens  regarding  computer-facilitated 
sexual  exploitation  of  children  and 
rapidly  forwards  the  information  to  law 
enforcement  agencies  with  investigative 
jurisdiction.  Brought  online  in  March 
1998,  the  CyberTipline  has  provided 
information  that  has  enabled  law 
enforcement  officers  to  arrest 
individuals  seeking  sex  with  underage 
victims  and  safely  recover  and  return 


children  enticed  from  home  by  sex 
offenders. 

NCMEC's  law  enforcement  training 
and  technical  assistance  program  was 
developed  in  partnership  with  the  FBI, 
OJJDP.  USCS,  USPIS,  and  the  Child 
Exploitation  and  Obscenity  Section 
(CEOS)  of  the  Criminal  Division,  U.S. 
Department  of  Justice.  NCMEC  has  also 
developed  a  broad-based  education  and 
awareness  campaign  that  features  the 
Kids  and  Company  curriculum,  Know 
the  Rules  teen  awareness  program,  and 
two  pamphlets.  Child  Safety  on  the 
Information  Highway  and  Teen  Safety 
on  the  Information  Highway,  that 
provide  information  about  safe  Internet 
practices  for  children  and  youth.  These 
programs  and  materials  are  offered  free 
of  charge,  and  OJJDP  encourages 
communities  working  on  child 
victimization  issues  to  use  them. 
Additional  information  regarding 
NCMEC's  broad  array  of  services  for 
children,  parents,  educators,  and  law 
enforcement  officers  can  be  obtained  by 
calling  800-843-5678  or  by  accessing 
NCMEC's  Web  site  at 
www.missingkids.com. 

In  fiscal  year  (FY)  1998,  OJJDP 
awarded  hinds  to  10  State  or  local  law 
enforcement  agencies  to  develop 
regional  multijurisdictional  and 
multiagency  task  forces  to  prevent, 
interdict,  and  investigate  ICAC  offenses. 
Under  the  Internet  Crimes  Against 
Children  Task  Force  (ICAC  Task  Force) 
Program,  the  following  jurisdictions 
received  FY  1998  funding:  Bedford 
County,  Virginia,  Sheriffs  Department; 
Broward  Coimty,  Florida,  Sheriffs 
Department;  Colorado  Springs, 
Colorado,  Police  Department;  Dallas, 
Texas,  Police  Department;  Illinois  State 
Police;  New  York  State  Division  of 
Criminal  Justices  Services;  Portsmouth, 
New  Hampshire,  Police  Department; 
Sacramento  County,  California,  Sheriffs 
Office;  South  Carolina  Office  of  the 
Attorney  General;  and  Wisconsin 
Department  of  Justice.  These  agencies 
have  become  regional  clusters  of  ICAC 
technical  and  investigative  expertise 
and  offer  prevention  and  investigative 
services  to  children,  parents,  educators, 
law  enforcement  officers,  and  other 
individuals  working  on  child  sexual 
exploitation  issues. 

In  the  21st  century,  law  enforcement 
wall  be  increasingly  challenged  by  sex 
offenders  using  computer  technology  to 
victimize  children.  To  help  meet  this 
challenge,  at  the  direction  of  Congress, 
OJJDP  is  continuing  a  competitive  grant 
program,  the  ICAC  Task  Force  Program, 
which  will  award  cooperative 
agreements  to  State  and  local  law 
enforcement  agencies  seeking  to 
improve  their  investigative  response  to 


the  computer-facilitated  sexual 
exploitation  of  children. 

Program  Strategy 

The  OJJDP  ICAC  Task  Force  Program 
seeks  to  enhance  the  national  response 
by  developing  a  State  and  local  law 
enforcement  network  composed  of 
regional  task  forces.  The  program 
encourages  communities  to  develop 
multijurisdictional  and  multiagency 
responses  and  provides  funding  to 
enable  State  and  local  law  enforcement 
agencies  to  acquire  the  knowledge, 
personnel  resources,  and  specialized 
equipment  to  prevent,  interdict,  or 
investigate  ICAC  offenses.  Although  the 
ICAC  Task  Force  Program  emphasizes 
law  enforcement  investigations,  OJJDP 
encourages  jurisdictions  to  include 
intervention,  prevention,  and  victim 
services  activities  as  part  of  their 
comprehensive  approach. 

A  total  of  $2.4  million  is  available  to 
fund  new  ICAC  Task  Force  Program 
grants  in  FY  1999.  OJJDP  intends  to 
award  8  to  10  new  cooperative 
agreement  awards  of  up  to  $300,000 
each  to  State  or  local  law  enforcement 
agencies  or  combinations  of  State  or 
local  law  enforcement  agencies. 
Successful  applicants  will  be  expected 
to  serve  as  regional  clusters  of  ICAC 
technical  and  investigative  expertise, 
collaborate  with  existing  OJJDP  ICAC 
Task  Forces,  and  become  part  of  a 
national  law  enforcement  network 
designed  to  protect  children  on  the 
information  highway. 

Cooperative  agreements  will  be 
competitively  awarded  as  follows: 

•  At  least  two  cooperative  agreements 
will  be  reserved  for  rural  States  or  rural 
jurisdictions.^ 

•  No  more  than  two  cooperative 
agreements  will  be  awarded  to 
jurisdictions  proposing  to  expand 
existing  ICAC  law  enforcement 
programs. 


'  For  the  purposes  of  the  ICAC  Program,  a  "riiral 
State"  means  a  State  that  has  a  ptopulation  density 
of  52  or  fewer  persons  per  square  mile  or  a  State 
in  which  the  largest  county  has  fewer  than  150.000 
population  based  on  the  decennial  census  of  1990 
through  FY  1997.  "A  rural  area  or  jurisdiction" 
means  one  that  lies  outside  a  Metropolitan  Area 
(MA)  as  determined  by  the  Office  of  Management 
and  Budget  as  of  June  30,  1996.  and  that  has  a  total 
population  of  no  more  than  100.000,  based  on  the 
most  recent  census  data.  Tribal  governments  and 
small  towns  and  cites  may  be  included  in  this 
definition,  provided  they  meet  the  above  criteria.  In 
small  jurisdictions  where  the  larger  surrounding 
jurisdiction  is  responsible  for  providing  any  of  the 
necessary  human  services  (probation,  law 
enforcement,  social  services,  etc.).  a  joint 
application  is  recommended.  To  determine  if  a 
jurisdiction  is  within  an  MA  and  therefore  not 
considered  a  rural  jurisdiction  under  the  ICAC  Task 
Force  Program,  visit  the  Census  Web  site  at 
www.census.gov/population/www/metroar8a.html. 
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•  Applicants  from  States  where  there 
are  existing  OJJDP  ICAC  Task  Forces, 
i.e.,  Cilifomia,  Colorado,  Florida, 
Ulino  s.  New  Hampshire,  New  York, 
Souti  Carolina,  Texas,  Virginia,  and 
Wisccnsin,  must  clearly  indicate 
protO(  :ols  or  procedures  to  coordinate 
their :  nvestigations  and  other  activities 
with  ( ixisting  Task  Forces  within  their 
States. 

Successful  applicants  will  develop  or 
enhan  ce  an  investigative  ICAC  response 
that  ii  icludes  prevention,  education,  and 
victim  services  activities  and 
investigators  working  in  a  multiagency, 
intert^sciplinary  task  force 
envin  inment. 

Eligib  ility  Requirements 

Api  ilicants  must  be  State  and/or  local 
law  enforcement  agencies.  Joint 
applications  from  two  or  more  eligible 
applic  ants  are  welcome;  however,  one 
applic  ant  must  be  clearly  indicated  as 
the  pr  mary  applicant  (for 
corres  pondence,  award,  and 
manaf  ement  purposes)  and  the  other(s) 
indicated  as  coapplicant(s). 

Applications  should  include  evidence 
of  mu  tidisciplinary,  multijurisdictional 
partn«  rships  among  public  agencies, 
privat}  organizations,  community-based 
group;  i,  and  prosecutors'  offices. 
Applii  rations  should  also  include 
prevei  ition  activities. 

Goal 

To  (nhance  State  and  local  law 
enforc  ement  ICAC  investigative 
respoi  ise. 

Objecl  ives 

Proj  Bcts  must  accomplish  the 
follow^ing  objectives: 

•  Develop  or  expand  multiagency, 
multij  irisdictional  task  forces  that 
includ  e,  but  are  not  limited  to, 
representatives  from  law  enforcement, 
prosecution,  victim  services,  and  child 
protec  tive  services  agencies.  Relevant 
nongo  /emment  organizations  may  also 
be  inc  uded,  and  OJJDP  encourages 
appliaants  to  invite  task  force 
participation  by  Federal  law 
enforqBment. 

stitute  policies  and  procedures 
that  comply  with  the  OJJDP  ICAC  Task 
Force  Program  Operational  and 

Igative  Standards  (see  "OJJDP 
Management"  below).  Requests 

ligible  law  enforcement  agencies 

wes  of  this  document  must  be 
faxed  )n  official  letterhead  to  the 
Juveni  le  Justice  Clearinghouse  at  301- 
519-5  500  (Attention:  Corey  Mackison). 

•  Ensure  investigative  capacity  by 
propel  ly  equipping  and  training  ICAC 
Task  F  orce  investigators.  Task  Force 
invest  gators  should  be  computer 


literate,  knowledgeable  regarding  child 
exploitation  issues,  and  familiar  with 
Federal  and  State  statutes  and  caselaw 
pertaining  to  ICAC  investigations. 

•  Develop  and  maintain  case 
management  systems  to  document 
reported  offenses  and  investigative 
results  and  to  make  or  receive  outside 
agency  referrals  of  ICAC  cases. 

•  Develop  response  protocols  or 
memorandums  of  understandings  that 
foster  collaboration,  information 
sharing,  and  service  integration  among 
public  and  private  organizations  to 
provide  services  to  sexually  exploited 
children. 

OJJDP  Program  Management 

On  the  information  highway, 
conventional  law  enforcement 
boundaries  are  virtually  meaningless 
and  the  governing  factors  of  time,  place, 
and  distance  lose  their  sway.  Offenders 
eagerly  adapted  the  jurisdictional 
murkiness  and  metaphysical  aspects  of 
the  Internet  to  further  their  criminal 
activities.  These  factors,  which  are 
conducive  to  criminal  activity,  present 
unique  coordination  and 
communication  challenges  for  State  and 
local  law  enforcement. 

Few  ICAC  cases  start  and  end  within 
same  the  jurisdiction,  and  investigations 
usually  cross  town.  State,  or  even 
international  borders.  Accordingly, 
nearly  all  ICAC  investigations  involve 
multiple  jurisdictions  and  require 
interagency  coordination  and 
communication.  Absent  meaningful 
case  coordination,  it  is  likely  that  law 
enforcement  will  simultaneously 
investigate  identical  suspects  and 
organizations  or  target  undercover 
operatives  of  other  law  enforcement 
agencies.  Lacjc  of  commimication  and 
coordination  can  also  contribute  to  law 
enforcement  officers  inadvertently 
disrupting  clandestine  investigations  of 
other  agencies. 

The  obvious  need  for  interagency 
cooperation  and  coordination  also 
galvanizes  interest  in  establishing 
standards  for  ICAC  undercover 
investigations.  Representatives  from 
Federal,  State,  and  local  law 
enforcement  agencies  have  repeatedly 
expressed  concern  about  initiating 
investigations  that  are  based  on  referrals 
from  outside  agencies  that  may  be 
predicated  on  information  acquired 
through  inappropriate  officer  conduct  or 
investigative  techniques. 

The  clandestine  nature  of  undercover 
operations  along  with  the  Internet's 
metaphysical  aspect  significantly 
exacerbates  these  concerns.  Undercover 
operations,  when  executed  and 
documented  properly,  collect  virtually 
unassailable  evidence  regarding  a 


suspect's  predilection  to  sexually 
exploit  children.  These  operations  allow 
law  enforcement  to  go  on  the  offensive 
and — what  is  most  important — children 
do  not  have  to  be  victimized  to  bring  a 
case.  While  there  is  substantial 
consensus  that  carefully  managed 
undercover  operations  by  well-trained 
officers  are  very  effective,  they  also 
generate  significant  concerns  regarding 
legal,  coordination,  communication,  and 
resource  management  issues. 

To  address  these  concerns,  OJJDP's 
overall  ICAC  Task  Force  program 
management  involves: 

•  Ensuring  that  ICAC  Task  Force 
personnel  are  adequately  trained  and 
equipped. 

•  Establishing  and/or  maintaining 
ICAC  Task  Force  investigative  standards 
to  facilitate  interagency  case  referrals. 

•  Advocating  coordination  and 
collaboration  among  Federal,  State,  and 
local  law  enforcement  agencies 
investigating  ICAC  offenses. 

•  Fostering  meaningful  information 
sharing  to  avoid  redimdant 
investigations  or  activities  that  could 
disrupt  ongoing  investigations  of  other 
agencies. 

•  Maintaining  a  national  oversight 
board  composed  of  local  prosecutors 
and  law  enforcement  executives  to 
review  undercover  operations  proposals 
and  to  formulate  policy  for  the 
operation  of  the  ICAC  Task  Force 
Program. 

OJJDP  has  established  ICAC  Task 
Force  operational  and  investigative 
standards  through  a  collaborative 
process  with  the  10  original  ICAC  Task 
Force  agencies  and  the  FBI,  NCMEC, 
uses,  USPIS,  CEOS,  and  the  Executive 
Office  for  United  States  Attorneys.  The 
standards  were  designed  by  the  Task 
Force  agencies  to  foster  information 
sharing,  coordinate  investigations, 
ensure  the  probative  quality  of 
undercover  operations,  and  facilitate 
interagency  case  referrals  through 
standardization  of  investigative 
practices. 

OJJDP  has  also  estabUshed  an  ICAC 
Task  Force  Review  Board  (Board)  to 
assist  in  the  administration  of  the  ICAC 
Task  Force  Program.  As  a  condition  of 
award,  each  grantee  designates  a  policy- 
level  law  enforcement  official  or 
prosecutor  to  be  a  Board  member. 
Although  the  Board's  primary 
responsibility  is  to  review  proposed 
undercover  operations  for  compliance 
with  the  standards,  a  major  focus  of  the 
Board  is  to  encourage  case  coordination 
and  facilitate  information  sharing  on 
trends,  innovative  investigative 
techniques,  and  prosecution  strategies. 
Technical  advice  is  provided  to  the 
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Board  by  CEOS,  the  FBI,  and  other 
Federal  law  enforcement  agencies. 

In  addition,  each  ICAC  Task  Force 
member  sends  at  least  one  investigator 
and  one  policy-level  official  to  the  ICAC 
Task  Force  orientation  seminar.  The 
next  seminar,  scheduled  for  September 
26-30,  1999.  at  NCMEC's  Jimmy  Ryce 
Law  Enforcement  Training  Center,  was 
developed  by  OJPP  and  NCMEC  in 
consultation  with  Federal  law 
enforcement  agencies.  The  seminar  will 
provide  information  regarding  legal 
issues,  specific  investigative  techniques, 
undercover  operation  documentation 
requirements,  behavioral  characteristics 
of  preferential  sex  offenders,  and  other 
topics  relevant  to  child  exploitation 
cases. 

Exp>enses  associated  with  attendance 
at  the  orientation  seminar  will  be 
reimbursed  by  OJJDP  and  NCMEC. 
Expenses  associated  with  Board 
responsibilities  will  be  covered  by  grant 
funds. 

Selection  Criteria 

The  OJJDP  Administrator  is 
committed  to  the  concept  of  a  national 
network  of  State  and  local  law 
enforcement  to  respond  to  online 
enticement  and  child  pornography 
offenses.  Under  this  concept,  the  ICAC 
Task  Forces  will  be  positioned 
throughout  the  coimtry  to  serve  as 
regional  soiu-ces  of  technical, 
educational,  and  investigative  expertise 
to  provide  assistance  to  parents, 
teachers,  law  enforcement,  and  other 
professionals  working  on  child  sexual 
exploitation  issues.  Therefore,  in 
selecting  applicants,  consideration  will 
be  given  to  achieving  an  equitable 
geographic  distribution. 

OJJDP  will  convene  a  peer  review 
panel  to  evaluate  and  rank  applications 
and  to  make  funding  recommendations 
to  the  OJJDP  Administrator.  Although 
peer  review  recommendations  are  given 
weight,  they  are  advisory  only  and  final 
award  decisions  will  be  made  by  the 
OJJDP  Administrator.  OJJDP  will 
negotiate  specific  terms  of  the  award 
with  apphcants  being  considered  for  the 
award.  Applicants  will  be  evaluated  and 
rated  according  to  the  criteria  outlined 
below. 

Problem(s)  To  Be  Addressed  (10  points) 

The  appUcant  should  clearly  identify 
the  need  for  this  project  and 
demonstrate  an  understanding  of  the 
program  concept.  While  OJJDP 
recognizes  that  Internet  crimes  against 
children  are  an  emerging  problem, 
applicants  should  include  data  that 
illustrate  the  size  and  scope  of  the 
problem  in  the  State  and  local 
jurisdiction,  where  available.  If  statistics 


or  other  research  findings  are  used  to 
support  a  statement  or  position, 
applicants  must  include  the  relevant 
source  information. 

Goals  and  Objectives  (10  points) 

Applicants  must  estabUsh  clearly 
defined,  measurable,  and  attainable 
goals  and  objectives  for  this  program. 

Project  Design  (35  points) 

The  applicant  must  present  a  clear 
workplan  that  contains  program 
elements  directly  linked  to  the 
achievement  of  the  project  objectives. 
The  workplan  must  indicate  significant 
project  milestones,  product  due  dates, 
and  the  nature  of  the  products  to  be 
delivered.  The  applicant  must  explain 
in  clear  terms  how  the  State  or  local  task 
force  will  be  developed  and 
implemented.  In  those  States  currently 
participating  in  the  OJJDP  ICAC  Task 
Force  Program,  an  explanation  of  how 
activities  will  be  coordinated  with  the 
existing  OJJDP  ICAC  Task  Force  must  be 
included.  In  addition,  letters  of  support 
fit)m  State  and  local  prosecution  offices 
and  the  cognizant  United  States 
Attorney  should  be  provided. 

Management  and  Organizational 
Capability  (30  points) 

Applicant's  management  structure 
and  staffing  must  be  adequate  and 
appropriate  for  the  successful 
implementation  of  the  project. 
Applicants  must  present  a  workplan 
that  identifies  responsible  individuals, 
their  time  commitment,  major  tasks,  and 
milestones.  Apphcants  must  describe 
how  Internet  crimes  against  children 
activities  v«ll  be  continued  following 
Federal  funding  support.  In  addition, 
direct  letters  of  supi>ort  firom  State  and 
local  prosecution  offices  and  the  local 
district  United  States  Attorney  should 
be  provided. 

Budget  (15  points) 

Applicants  must  provide  a  proposed 
budget  that  is  complete,  detailed, 
reasonable,  allowable,  and  cost  effective 
in  relation  to  the  activities  to  be 
undertaken.  Budgets  must  allow  for 
required  travel,  including  four  trips  for 
one  individual  to  the  quarterly  ICAC 
Task  Force  Board  meetings. 

Format 

The  narrative  must  not  exceed  35 
pages  in  length  (excluding  forms, 
assurances,  and  appendixes)  and  must 
be  submitted  on  8V2-  by  11 -inch  paper, 
double-spaced  on  one  side  of  the  paper 
in  a  standard  12-point  font.  These 
requirements  are  necessary  to  maintain 
fair  and  uniform  standards  among  all 
applicants.  If  the  narrative  does  not 


conform  to  these  standards,  OJJDP  will 
deem  the  application  ineligible  for 
consideration. 

Award  Period 

The  project  will  be  for  up  to  an  18- 
month  budget  and  project  period. 
Funding  of  the  project  beyond  the  initial 
project  period  will  be  contingent  upon 
performance  of  the  grantee,  and 
availability  of  funds. 

Award  Amount 

The  total  amount  available  for  this 
program  is  $2.4  million.  OJJDP  intends 
to  award  8  to  10  cooperative  agreements 
of  up  to  $300,000  each  for  the  18-month 
project  period. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number 

For  this  program,  the  CFDA  number, 
which  is  required  on  Standard  Form 
424,  Application  for  Federal  Assistance, 
is  16.543.  This  form  is  included  in 
OJJDP's  Apphcation  Kit,  which  can  be 
obtained  by  calling  the  Juvenile  Justice 
Clearinghouse  at  800-638-8736  or 
sending  an  e-mail  request  to 
askncjrs@ncjrs.org.  Tlie  kit  is  also 
available  online  at  www.ojjdp.ncjrs.or^ 

Coordination  of  Federal  Efforts 

To  encourage  better  coordination 
among  Federal  agencies  in  addressing 
State  and  local  needs,  the  U.S. 
Department  of  Justice  is  requesting 
apphcants  to  provide  information  on  the 
following:  (1)  active  Federal  grant 
award(s)  supporting  this  or  related 
efforts,  including  awards  from  the  U.S. 
Department  of  Justice;  (2)  any  pending 
application(s)  for  Federal  funds  for  this 
or  related  efforts;  and  (3)  plans  for 
coordinating  any  funds  described  in 
items  (1)  or  (2)  with  the  funding  sought 
by  this  application.  For  each  Federal 
award,  applicants  must  include  the 
program  or  project  title,  the  Federal 
grantor  agency,  the  amount  of  the 
award,  and  a  brief  description  of  its 
purpose. 

"Related  efforts"  is  defined  for  these 
purposes  as  one  of  the  following: 

•  Efforts  for  the  same  purpose  [i.e., 
the  proposed  award  would  supplement, 
expand,  complement,  or  continue 
activities  funded  with  other  Federal 
grants). 

•  Another  phase  or  component  of  the 
same  program  or  project  [e.g.,  to 
implement  a  planning  effort  funded  by 
other  Federal  funds  or  to  provide  a 
substance  abuse  treatment  or  education 
component  within  a  criminal  just..-:e 
project). 

•  Services  of  some  kind  (e.g., 
technical  assistance,  research,  or 
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evaluation)  to  the  program  or  project 
descrit^d  in  the  application. 

Delivery  Instructions 

All  application  packages  should  be 
mailedjor  delivered  to  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevenuon,  c/o  Juvenile  Justice 
Resource  Center,  2277  Research 
Boulevard,  Mail  Stop  2K,  Rockville,  MD 
20850;  1301-519-5535.  Note:  In  the 
lower  Ifeft-hand  comer  of  the  envelope, 
the  applicant  must  clearly  write 
"Internet  Crimes  Against  Children  Task 
Force  I^rogram." 

Due  D^te 

Applicants  are  responsible  for 
ensujiitg  that  the  original  and  five 
copies  pf  the  application  package  are 
receivad  by  5  p.m.  EOT  on  June  21, 
1999. 

Contac  t 

For  fiirther  information,  call  Michael 
Medariis,  ICAC  Task  Force  Program 
Manager,  Missing  and  Exploited 
Children's  Program,  202-616-3637,  or 
send  ail  e-mail  inquiry  to 
medari6m@ojp.usdoj.gov. 
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DEPAf^TMENT  OF  EDUCATION 
34  CFRJpart  300 

RIN  182d-AB40 

Assistance  to  States  for  the  Education 
of  Chil<^en  Witti  Disabilities 

AGENCyJ  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  final  regulations;  preamble 
amendn^ent. 

SUMMARV:  The  Department  of  Education 
publishid  in  the  Federal  Register  on 
March  ijz,  1999  (64  FR  12406),  the  final 
regulations  for  Assistance  to  States  for 
the  Education  of  Qiildren  with 
Disabilities  and  Early  Intervention 
Program  for  Infants  and  Toddlers  with 
Disabilities.  The  preamble  to  the  final 
regulations  did  not  include  information 
concerntig  the  biennial  performance 
report,  ifhis  document  supplements  the 
preamble  of  that  document  by  adding 
the  necessary  information: 
FOR  FURTHER  INFORMATION  CONTACT: 
Joleta  Raynolds,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3(190,  Mary  E.  Switzer  Building, 
Washington,  DC  20202.  Individuals  who 
use  a  telacominunications  device  for  the 
deaf  (TDp)  may  call  (202)  205-5465  or 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8:00 
a.m.  and  8:00  p.m.,  Eastern  time, 
Monday  through  Friday,  except  Federal 
holidays! 

Individuals  with  disabilities  may 
obtain  thjis  document  in  an  alternate 
format  (ag.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  precading  paragraph. 

SUPPLEMtNTARY  INFORMATION:  The 
following  information  addresses  the 
biennial  performance  report: 

Paperwofe-k  Reduction  Act  of  1995 

Sections  300.137-300.139  and 
300.146  sontain  information  collection 
requirements.  As  required  by  the 
Paperwofk  Reduction  Act  of  1995  (44 
U.S.C.  35k)7(d)),  the  Department  of 
Education  has  submitted  a  copy  of  these 
sections  jo  the  Office  of  Management 
and  Budget  (0MB)  for  its  review. 

Collection  of  Information:  Biennial 
Performahce  Report  for  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act,  §§3*0.137-300.139  and  300.146. 

Each  Slate  educational  agency  is 
required  jo  establish  goals  for  the 
performajice  of  children  with 
disabilities  in  that  State,  and  establish 
performance  indicators  the  State  will 
use  to  ass  ess  progress  toward  achieving 


those  goals.  The  statute  mandates  that 
States  report  every  two  years  to  the 
Secretary  the  progress  of  the  State,  and 
of  children  with  disabilities  in  the  State, 
toward  meeting  the  State's  goals. 
State  educational  agencies  are 
required  by  statute  to  make  reports 
available  to  the  public  regarding  the 
number  of  children  with  disabilities 
who  participate  in  regular  assessments, 
and  the  number  participating  in 
alternate  assessments.  In  the  biennial 
performance  report,  State  educational 
agencies  are  asked  to  provide  the  U.S. 
Department  of  Education  with  a  copy  of 
these  reports. 

In  adoition,  the  statute  requires  States 
to  examine  data  to  determine  if 
significant  discrepancies  are  occiirring 
in  the  rate  of  long-term  suspensions  and 
expulsions  of  children.  Since  this 
information  is  relevant  to  drop-out  rates 
for  children  with  disabilities  and 
graduation  rates  for  children  with 
disabilities,  this  information  is  included 
in  the  biennial  performance  report. 

The  statute  also  requires  States  to 
submit  data  to  the  Secretary  to 
determine  if  a  significant 
disproportionality  based  on  race  is 
occurring  in  the  State  with  respect  to 
the  identification  of  children  with 
disabilities.  To  reduce  the  reporting 
burden  for  States,  this  separate  reporting 
requirement  is  combined  with  the 
biennial  performance  report. 

The  annual  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  20 
hours  biennially  for  each  response  for 
58  respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
information.  Thus,  the  total  annual 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  be  580 
hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education. 

The  Department  considers  comments 
by  the  public  on  these  proposed 
collections  of  information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 


the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

0MB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
conmient  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Electronic  Access  to  This  Document 

You  may  review  this  docvunent,  as 
well  as  all  other  Department  of 
Education  docimients  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
World  Wide  Web  at  either  of  the 
following  sites: 

http://gcs.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
at  (202)  512-1530  or.  toll  free  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at: 

http://www.access.gpo.gov/nara/index.htnil 
List  of  Subjects  in  34  CFR  Fart  300 

Administrative  practice  and 
procedure.  Education  of  individuals 
with  disabilities.  Elementary  and 
secondary  education.  Equal  educational 
opportunity.  Grant  programs — 
education.  Privacy,  Private  Schools, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.027  Assistance  to  States  for  the 
Education  of  Children  with  Disabilities) 
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Dated:  April  30, 1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  99-11321  Filed  5-6-99;  8:45  am] 
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DEPAF  TMENT  OF  HOUSING  AND 
URBAr  I  DEVELOPMENT 

24CFF  Part  888 
Pocket  No.  FR-4496-N-01] 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Payments 
Program— Fiscai  Year  2000 

AGENCvt  Office  of  the  Secretary,  HUD. 
ACTION:!  Notice  of  Proposed  Fiscal  Year 
(FY)  20po  Fair  Market  Rents  (FMRs). 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  FMRs  annually  to 
be  effedtive  on  October  1  of  each  year. 
FMRs  are  used  for  the  Section  8  Existing 
certificate  and  voucher  program  and  the 
new  marged  tenant-based  certificate  and 
voucher  program;  the  Moderate 
Rehabilitation  Single  Room  Occupancy 
progranl;  the  project-based  voucher 
prograra;  and  any  other  programs  whose 
regulations  specify  their  use.  Today's 
notice  proposes  revised  FMRs  that 
reflect  gstimated  40th  percentile  rent 
levels  tijended  to  April  1.  2000. 
DATES:  (Comments  Due  Date:  July  6, 
1999. 

ADDRESS  >ES:  Interested  persons  are 
invited  o  submit  comments  regarding 
HUD's  i  stimates  of  the  FMRs  as 
published  in  this  Notice  to  the  Office  of 
the  Gen  jral  Counsel,  Rules  Docket 
Clerk,  Room  10276,  Department  of 
Housin;  and  Urban  Development,  451 
Seventhi  Street  SW,  Washington,  DC 
20410.  Communications  should  refer  to 
the  aboi  e  docket  number  and  title  and 
should  contain  the  information 
specifiel  in  the  "Request  for 
Comments"  section.  To  ensure  that  the 
informa  ion  is  fully  considered  by  all  of 
the  revi(  (wers,  each  commenter  is 
requested  to  submit  two  copies  of  its 
comments,  one  to  the  Rules  Docket 
Clerk  an  d  the  other  to  the  Economic  and 
Market ,  Analysis  Staff  in  the  appropriate 
HUD  Fidld  Office.  A  copy  of  each 
communication  submitted  will  be 
availabli!  for  public  inspection  and  . 
copying  during  regular  business  hours 
(7:30  a.ii  1.-5:30  p.m.  Eastern  Time)  at 
the  abov  e  address. 


FOR  FURTHER 
Gerald 
Office  0 
(202) 70$-O477 


informal  ion 

schedulfs 

method 

contact 

Analysis 

Affairs 

Extension 

alan 


INFORMATION  CONTACT: 
l^enoit.  Operations  Division, 
Rental  Assistance,  telephone 
For  technical 
on  the  development  of 
for  specific  areas  or  the 
ised  for  the  rent  calculations, 
iUan  Fox,  Economic  and  Market 

Division,  Office  of  Economic 
telephone  (202) 708-0590, 
5863  (e-mail: 
fo^c@hud.gov).  Hearing-  or 


speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TTY)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (Other  than  the  "800"  TTY 
number,  telephone  numbers  are  not  toll 
ft^e.) 

SUPPLEMENTARY  INFORMATION:  Section  8 
of  the  United  States  Housing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  housing  assistance  to  aid 
lower  income  families  in  obtaining 
decent,  safe,  and  sanitary  housing. 
Housing  assistance  payments  are 
limited  by  FMRs  established  by  HUD  for 
different  areas.  In  general,  the  FMR  for 
an  area  is  the  amount  that  would  be 
needed  to  pay  the  gross  rent  (shelter 
rent  plus  utilities)  of  privately  owned, 
decent,  safe,  and  sanitary  rental  housing 
of  a  modest  (non-luxury)  nature  with 
suitable  amenities. 

Publication  of  FMRs 

Section  8(c)  of  the  Act  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequently 
than  annually.  The  Department's 
regulations  provide  that  HUD  will 
develop  FMRs  by  publishing  proposed 
FMRs  for  public  comment  and,  after 
evaluating  the  public  comments, 
publish  the  final  FMRs  (see  24  CFR 
888.115).  Schedule  B  of  the  proposed 
FY  2000  FMR  schedules  at  the  end  of 
this  document  lists  the  FMR  levels  for 
Section  8  existing  housing.  Schedule  D 
lists  FMRs  for  the  rental  of 
manufactured  home  spaces  in  the 
Section  8  Existing  certificate  and 
voucher  program  and  the  new  merged 
tenant-based  certificate  and  voucher 
program  in  areas  where  modifications 
based  on  public  comments  have  been 
approved  for  FMRs  greater  than  30 
percent  of  the  2-bedroom  FMR. 

Method  Used  to  Develop  FMRs 

FMR  Standard 

FMRs  are  gross  rent  estimates;  they 
include  shelter  rent  and  the  cost  of 
utilities,  except  telephone.  HUD  sets 
FMRs  to  assure  that  a  sufficient  supply 
of  rental  housing  is  available  to  program 
participants.  To  accomplish  this 
objective,  FMRs  must  be  both  high 
enough  to  permit  a  selection  of  units 
and  neighborhoods  and  low  enough  to 
serve  as  many  families  as  possible.  The 
level  at  which  FMRs  are  set  is  expressed 
as  a  percentile  point  within  the  rent 
distribution  of  standard  quality  rental 
housing  units.  The  current  definition 
used  is  the  40th  percentile  rent,  the 
dollar  amount  below  which  40  percent 
of  the  standard  quality  rental  housing 
units  rent.  The  40th  percentile  rent  is 
drawn  from  the  distribution  of  rents  of 


units  which  are  occupied  by  recent 
movers  (renter  households  who  moved 
into  their  unit  within  the  past  15 
months).  Newly  built  units  less  than 
two  years  old  are  excluded,  and 
adjustments  have  been  made  to  correct 
for  the  below  market  rents  of  public 
housing  units  included  in  the  data  base. 

Data  Sources 

HUD  used  the  most  accurate  and 
current  data  available  to  develop  the 
FMR  estimates.  The  sources  of  survey 
data  used  for  the  base-year  estimates 
are: 

(1)  The  1990  Census,  which  provides 
statistically  reliable  rent  data  for  all 
FMR  areas; 

(2)  The  Bureau  of  the  Census' 
American  Housing  Surveys  (AHSs), 
which  are  used  to  develop  between- 
Census  revisions  for  the  largest 
metropolitan  areas  and  which  have 
accuracy  comparable  to  the  decennial 
Census;  and 

(3)  Random  Digit  Dialing  (RDD) 
telephone  surveys  of  individual  FMR 
areas,  which  are  based  on  a  sampling 
procedure  that  uses  computers  to  select 
statistically  random  sjunples  of  rental 
housing. 

The  base-year  FMRs  are  updated 
using  trending  factors  based  on 
Consumer  Price  Index  (CPI)  data  for 
rents  and  utilities  or  HUD  regional  rent 
change  factors  developed  ft-om  RDD 
surveys.  Annual  average  CPI  data  are 
available  individually  for  96 
metropolitan  FMR  areas.  (Buffalo  and 
New  Orleans  no  longer  are  surveyed 
separately  in  the  Consumer  Price  Index 
survey.)  RDD  regional  rent  change 
factors  are  developed  annually  for  the 
metropolitan  and  nonmetropolitan  parts 
of  each  of  the  10  HUD  regions.  The  RDD 
factors  are  used  to  update  the  base  year 
estimates  for  all  FMR  areas  that  do  not 
have  their  own  local  CPI  survey. 

State  Minimum  FMRs 

FMRs  are  established  at  the  higher  of 
the  local  40th  percentile  rent  level  or 
the  Statewide  average  of 
nonmetropolitan  counties,  subject  to  a 
ceiling  rent  cap.  The  State  minimum 
also  affects  a  small  number  of 
metropolitan  areas  whose  rents  would 
otherwise  fall  below  the  State 
minimum. 

Bedroom  Size  Adjustments 

FMRs  have  been  calculated  separately 
for  each  bedroom  size  category.  For 
areas  whose  FMRs  are  based  on  the 
State  minimums,  the  rents  for  each 
bedroom  size  are  the  higher  of  the  rent 
for  the  area  or  the  Statewide  average  of 
nonmetropolitan  counties  for  that 
bedroom  size.  For  all  other  FMR  areas. 
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the  bedroom  intervals  are  based  on  data 
for  the  specific  area.  Exceptions  have 
been  made  for  some  areas  with  local 
bedroom  size  rent  intervals  below  an 
acceptable  range.  For  those  areas  the 
intervals  selected  were  the  minimums 
determined  after  outliers  had  been 
excluded  from  the  distribution  of 
bedroom  intervals  for  all  metropolitan 
areas.  Higher  ratios  continue  to  be  used 
for  three-bedroom  and  larger  size  units 
than  would  result  ft-om  using  the  actual 
market  relationships.  This  is  done  to 
assist  the  largest,  most  difficult  to  house 
families  in  finding  program-eligible 
units. 

ROD  Surveys 

RDD  surveys  are  used  to  obtain 
statistically-reliable  FMR  estimates  for 
selected  FMR  areas.  This  survey 
technique  involves  drawing  random 
samples  of  renter  units  occupied  by 
recent  movers.  RDD  surveys  exclude 
public  housing  units,  other  assisted 
units  for  which  the  market  rent  cannot 
be  determined,  units  built  in  the  past 
two  years,  seasonal  units,  non-cash 
rental  units,  and  those  owned  by 
relatives.  A  HUD  analysis  has  shown 
that  the  slight  downward  RDD  survey 
bias  caused  by  including  some  rental 
units  that  are  in  substandard  condition 
is  almost  exactly  offset  by  the  slight 
upward  bias  that  results  from  surveying 
only  units  with  telephones. 

Approximately  8,000-12,000 
telephone  numbers  need  to  be  contacted 
to  achieve  the  target  survey  sample  level 
of  200  eligible  recent  mover  responses. 
RDD  surveys  have  a  high  degree  of 
statistical  accuracy;  there  is  a  95  percent 
likelihood  that  the  recent  mover  rent 
estimates  developed  using  this  approach 
are  within  3  to  4  percent  of  the  actual 
rent  value.  Virtually  all  of  the  estimates 
are  within  5  percent  of  the  actual  value. 

Today's  notice  proposes  FMRs  based 
on  RDD  surveys  conducted  in  late-1998 
and  early-1999  for  the  following  areas: 

Proposed  FMR  increase  above  normal 
update  factor 

Pike  County,  AL 

Denver,  CO 

Henry  County,  IN 

Wayne  County,  IN 

Perry  County,  MO 

St.  Francois  County,  MO 

Kansas  City,  MO-KS 

Charlotte-Gastonia-Rock  Hill,  NC-SC 

Harnett  County,  NC 

Columbus,  OH 

Portland-Vancouver,  OR-WA 

Pittsburgh,  PA 

Greenville-Spartanburg- Anderson,  SC 

Knoxville.  TN 

Proposed  FMR  decrease 
Modesto,  CA 


Barnstable- Yarmouth,  MA 
Barnstable  County,  MA 
Dukes  County,  MA 
Middlesex-Somerset-Hunterdon,  NJ 
Allentown-Bethlehem-Easton,  PA 

Proposed  FMR  increase  by  normal 
update  factor 

Little  Rock-North  Little  Rock,  AR 

Santa  Barbara-Santa  Maria-Lompoc,  CA 

Santa  Rosa,  CA 

Wilmington-Newark,  DE 

Fort  Lauderdale,  FL 

Miami,  FL 

New  Orleans,  LA 

Grand  Rapids-Muskegon-Holland,  MI 

Cape  Girardeau  County,  MO 

Ste.  Genevieve  County,  MO 

Albuquerque,  NM 

Akron.  OH 

San  Juan-Bayamon,  PR 

Charleston-North  Charleston,  SC 

San  Antonio,  TX 

AHS  Areas 

AHSs  cover  the  largest  metropolitan 
areas  on  a  four-year  cycle.  The  40th 
percentile  rents  for  these  areas  are 
calculated  from  the  distributions  of  two- 
bedroom  units  occupied  by  recent 
movers.  Public  housing  units,  newly 
constructed  units,  and  units  that  fail  a 
housing  quality  test  are  excluded  from 
the  rental  housing  distributions  before 
the  FMRs  are  calculated. 

Detailed  rent  data  from  the 
metropolitan  AHSs  conducted  in  1998 
are  not  yet  available.  If  increases  are 
warranted  by  data  that  are  processed  in 
time  for  the  2000  Final  FMRs  they  will 
be  put  into  effect  at  that  time;  any 
proposed  decreases  will  be  delayed 
until  the  2001  proposed  FMR 
publication. 

Manufactured  Home  Space  FMRs 

FMRs  for  the  rentalx)f  manufactured 
home  spaces  in  the  Section  8  Existing 
certificate  and  voucher  program  and  the 
new  merged  tenant-based  certificate  and 
voucher  program  are  30  percent  of  the 
applicable  Section  8  existing  housing 
program  FMR  for  a  two-bedroom  unit. 
HUD  accepts  public  comments 
requesting  modifications  of  these  FMRs 
where  the  30  percent  FMRs  are  thought 
to  be  inadequate.  In  order  to  be  accepted 
as  a  basis  for  revising  the  FMRs, 
comments  must  contain  statistically 
valid  survey  data  that  show  the  40th 
percentile  space  rent  (excluding  the  cost 
of  utilities)  for  the  entire  FMR  area. 
Manufactured  home  space  FMR 
revisions  are  published  as  final  FMRs  in 
Schedule  D.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base  year  estimates  that 
are  updated  annually  using  the  same 
data  used  to  update  the  other  FMRs. 


Request  for  Comments 

HUD  seeks  public  comments  on  FMR 
levels  for  specific  areas.  Comments  on 
FMR  levels  must  include  sufficient 
information  (including  local  data  and  a 
full  description  of  the  rental  housing 
survey  methodology  used)  to  justify  any 
proposed  changes.  Changes  may  be 
proposed  in  all  or  any  one  or  more  of 
the  bedroom-size  categories  on  the 
schedule.  Recommendations  and 
supporting  data  must  reflect  the  rent 
levels  that  exist  within  the  entire  FMR 
area. 

HUD  recommends  use  of 
professionally-conducted  Random  Digit 
Dialing  (RDD)  telephone  surveys  to  test 
the  accuracy  of  FMRs  for  areas  where 
there  is  a  sufficient  number  of  Section 
8  units  to  justify  the  survey  cost  of 
$10,000-512,000.  Areas  with  500  or 
more  program  units  usually  meet  this 
cost  criterion,  and  areas  with  fewer 
units  may  meet  it  if  actual  two-bedroom 
rents  are  significantly  different  from  the 
FMRs  proposed  by  HUD.  In  addition, 
HUD  has  developed  a  version  of  the 
RDD  survey  methodology  for  smaller, 
normietropolitan  PHAs.  This 
methodology  is  designed  to  be  simple 
enough  to  be  done  by  the  PHA  itself, 
rather  than  by  professional  survey 
organizations,  at  a  cost  of  $5,000  or  less. 

PHAs  in  nonmetropolitan  areas  may, 
in  certain  circimistances,  do  surveys  of 
groups  of  counties.  All  grouped  county 
surveys  must  be  approved  in  advance  by 
HUD.  PHAs  are  cautioned  that  the 
resulting  FMRs  will  not  be  identical  for 
the  counties  surveyed;  each  individual 
FMR  area  will  have  a  separate  FMR 
based  on  the  relationship  of  rents  in  that 
area  to  the  combined  rents  in  the  cluster 
of  FMR  areas.  In  addition,  PHAs  are 
advised  that  counties  whose  FMRs  are 
based  on  the  State  minimum  will  not 
have  their  FMRs  revised  unless  the 
grouped  survey  results  show  a  revised 
FMR  above  the  State  minimum  level. 

PHAs  that  plan  to  use  the  RDD  survey 
technique  should  obtain  a  copy  of  the 
appropriate  survey  guide.  Larger  PHAs 
should  request  HUD's  survey  guide 
entitled  "Random  Digit  Dialing  Surveys; 
A  Guide  to  Assist  Larger  Public  Housing 
Agencies  in  Preparing  Fair  Market  Rent 
Comments."  Smaller  PHAs  should 
obtain  a  guide  entitled  "Rental  Housing 
Surveys;  A  Guide  to  Assist  Smaller 
Public  Housing  Agencies  in  Preparing 
Fair  Market  Rent  Comments."  These 
guides  are  available  from  HUD  USER  on 
1-600-245-2691.  or  ft-om  HUD's 
Worldwide  Web  site,  in  Microsoft  Word 
or  Adobe  Acrobat  format,  at  the 
following  address: 
http://www.huduser.org/datasets/ 

ftnr.html. 
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HUD  prefers,  but  does  not  mandate, 
the  use  of  RDD  telephone  surveys,  or  the 
more  tiBditional  method  described  in 
the  surtey  guide  intended  for  small 
PHAs  along  with  the  simplified  RDD 
methodology.  Other  survey 
methodologies  are  acceptable  as  long  as 
the  surveys  submitted  provide 
statistidally  reliable,  unbiased  estimates 
of  the  4bth  percentile  gross  rent.  Survey 
samplei  should  preferably  be  randomly 
drawn  Irom  a  complete  list  of  rental 
units  fof  the  FMR  area.  If  this  is  not 
feasible^  the  selected  sample  must  be 
drawn  so  as  to  be  statistically 
representative  of  the  entire  rental 
housing  stock  of  the  FMR  area.  In 
particular,  surveys  must  include  units  of 
all  rent  levels  and  be  representative  by 
structuiB  type  (including  single-family, 
duplex  and  other  small  rental 
properties),  age  of  housing  unit,  and 
geograp^iic  location.  The  decennial 
Census  fchould  be  used  as  a  starting 
point  and  means  to  verify  whether  the 
sample  js  representative  of  the  FMR 
area's  rantal  housing  stock. 

Local  rental  housing  surveys 
conducted  with  alternative  methods 
must  include  the  following 
documentation: 

—Identification  of  the  40th  percentile 
gross  rent  (gross  rent  is  rent  including 
the  coBt  of  utilities)  and  the  actual 
distril)ution  (or  distributions,  if  more 
than  dne  bedroom  size  is  surveyed)  of 
the  surveyed  units,  rank-ordered  by 
gross  fent. 
— An  explanation  of  how  the  rental 
housing  sample  was  drawn  and  a 
if  the  survey  questionnaire, 
■ittal  letter,  and  any  publicity 
bIs. 

^lanation  of  how  the  contract 
rents  of  the  individual  units  surveyed 
were  donverted  to  gross  rents.  (For 
RDD-type  surveys,  HUD  requires  use 
of  the  Section  8  utility  allowance 
schedule.) 
— An  explanation  of  how  the  survey 
excluded  units  built  within  two  years 
prior  to  the  survey  date. 
— ^The  d4te  the  rent  data  were  collected 
so  tha^  HUD  can  apply  a  trending 
factor  \o  update  the  estimate  to  the 
midpoint  of  the  applicable  fiscal  year. 
If  the  purvey  has  already  been  trended 
to  this  date,  the  date  the  survey  was 
condui  :ted  and  a  description  of  the 
trending  factor  used. 
— Copies  of  all  survey  sheets. 

Since  I  ■'MRs  are  based  on  standard 
quahty  units  and  units  occupied  by 
recent  m  Dvers,  both  of  which  are 
difficult  io  identify  and  survey,  HUD 
will  accept  surveys  of  all  rental  units 
and  appl  r  appropriate  adjustments. 
Most  s  iTveys  cover  only  one-  and 
two-bedii)om  units,  in  which  case  HUD 


will  make  the  adjustments  for  other  size 
units  consistent  with  the  differentials 
established  on  the  basis  of  the  1990 
Census  data  for  the  FMR  area.  When 
three-  and  four-bedroom  units  are 
surveyed  separately  to  determine  FMRs 
for  these  unit  size  categories,  the 
commenter  should  multiply  the  40th 
percentile  survey  rents  by  1.087  and 
1.077,  respectively,  to  determine  the 
FMRs.  The  use  of  these  factors  will 
produce  the  same  upward  adjustments 
in  the  rent  differentials  as  those  used  in 
the  HUD  methodology. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8 
Existing  certificate  and  voucher  program 
and  the  new  merged  tenant-based 
certificate  and  voucher  program  are 
categorically  excluded  from  the 
Department's  National  Environmental 
Policy  Act  procedures  under  24  CFR 
50.19(c)(d). 

The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  hereby  certifies  that  this  Notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  from  that  which  would  be 
charged  if  the  unit  were  not  in  the 
Section  8  program. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism. 
has  determined  that  this  Notice  will  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications.  The 
Fair  Market  Rent  schedules  do  not  have 
any  substantial  direct  impact  on  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156, 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  be  codified  in  24 
CFR  part  888,  are  proposed  to  be 
amended  as  follows: 


Dated:  April  30, 1999. 
Andrew  Cuomo, 
Secretary. 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Payments  Program 

Schedules  B  and  D — General 
Explanatory  Notes 

1 .  Geographic  Coverage 

a.  Metropolitan  Areas. — FMRs  are 
housing  market-wide  rent  estimates  that 
are  intended  to  provide  housing 
opportunities  throughout  the  geographic 
area  in  which  rental  housing  units  are 
in  direct  competition.  The  FMRs  shown 
in  Schedule  B  are  determined  for  the 
same  areas  as  the  Office  of  Management 
and  Budget's  (OMB)  most  current 
definitions  of  metropolitan  areas,  with 
the  exceptions  discussed  in  paragraph  b. 
HUD  uses  the  OMB  Metropolitan 
Statistical  Area  (MSA)  emd  Primary 
Metropolitan  Statistical  Area  (PMSA) 
definitions  for  FMR  areas  because  they 
closely  correspond  to  housing  market 
area  definitions. 

b.  Exceptions  to  OMB  Definitions. — 
The  exceptions  are  counties  deleted 
from  several  large  metropolitan  areas 
whose  revised  OMB  metropolitan  area 
definitions  were  determined  by  HUD  to 
be  larger  than  the  housing  market  areas. 
The  FMRs  for  the  following  counties 
(shown  by  the  metropolitan  area)  are 
calculated  separately  and  are  shown  in 
Schedule  B  within  their  respective 
States  under  the  "Metropolitan  FMR 
Areas"  listing: 

Metropolitan  Area  and  Counties  Deleted 

Chicago,  IL:  DeKalb,  Grundy  and 

Kendall  Counties 
Cincinnati-Hamilton,  OH-KY-IN: 
Brown  County,  Ohio;  Gallatin,  Grant 
and  Pendleton  Counties  in  Kentucky; 
and  Ohio  County,  Indiana 
Dallas,  TX:  Henderson  County 
Flagstaff,  AZ-UT:  Kane  County,  UT 
New  Orleans,  LA:  St.  James  Parish 
Washington,  DC-MD-VA-WV:  Berkeley 
and  Jefferson  Counties  in  West 
Virginia;  and  Clarke,  Culpeper,  King 
George  and  Warren  counties  in 
Virginia 

c.  Nonmetropolitan  Area  FMRs. — 
FMRs  also  are  established  for 
nonmetropolitan  counties  and  for 
county  equivalents  in  the  United  States, 
for  nonmetropolitan  parts  of  counties  in 
the  New  England  states,  and  for  FMR 
areas  in  Puerto  Rico,  the  Virgin  Islands, 
and  the  Pacific  Islands. 
Nonmetropolitan  area  FMRs  are  set  at 
the  higher  of  the  local  40th  percentile 
rent  level  or  the  Statewide  average  of 
nonmetropolitan  counties.  (The  State 
minimum  also  affects  a  small  number  of 
metropolitan  areas  whose  rents  would 
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otherwise  fall  below  the  State 
minimum.) 

d.  Virginia  Independent  Cities. — 
FMRs  for  the  areas  in  Virginia  shown  in 
the  table  below  were  established  by 
combining  the  Census  data  for  the 
nonmetropolitan  counties  with  the  data 
for  the  independent  cities  that  are 
located  within  the  county  borders. 
Because  of  space  limitations,  the  FMR 
listing  in  Schedule  B  includes  only  the 
name  of  the  norunetropolitan  county. 

The  complete  definitions  of  these 
areas  including  the  independent  cities 
are  as  follows: 

Virginia  Nonmetropolitan  County 
FMR  Area  and  Independent  Cit- 
ies Included 


County 

Cities 

Alleghany  

Clifton  Forge  and  Cov- 

ington. 

Augusta 

Staunton  and  Waynes- 

boro. 

Carroll 

Galax. 

Frederick  

Winchester. 

Greensville  

Emporia. 

Henry 

Martinsville. 

Montgomery  

Radford. 

Rockbridge  

Buena  Vista  and  Lex- 

ington. 

Rockingham  

Harrisonburg. 

Southhampton  .... 

Franklin. 

Wise  

Norton. 

.2.  Bedroom  Size  Adjustments 

Schedule  B  shows  the  FMRs  for  0- 
bedroom  through  4-bedroom  units.  The 
FMRs  for  unit  sizes  larger  than  4 
bedrooms  are  calculated  by  adding  1 5 
percent  to  the  4-bedroom  FMR  for  each 
extra  bedroom.  For  example,  the  FMR 
for  a  5-bedroom  unit  is  1.15  times  the 
4-bedroom  FMR.  and  the  FMR  for  a  6- 
bedroom  unit  is  1.30  times  the  4 
bedroom  FMR.  FMRs  for  single-room- 
occupancy  (SRO)  units  are  0.75  times 
the  0  bedroom  FMR. 

3.  FMRs  for  Manufactured  Home  Spaces 

FMRs  for  Section  8  manufactured 
home  spaces  in  the  Section  8  Existing 
certificate  and  voucher  program  and  the 
new  merged  tenant-based  certificate  and 
voucher  program  are  30  percent  of  the 
two-bedroom  Section  8  existing  housing 
program  FMRs,  with  the  exception  of 
the  areas  listed  in  Schedule  D  whose 
manufactured  home  space  FMRs  have 
been  modified  on  the  basis  of  public 
comments.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base-year  estimates  that 
are  updated  annually  using  the  same 
data  used  to  estimate  the  Section  8 
existing  housing  FMRs.  The  FMR  area 
definitions  used  for  the  rental  of 
manufactured  home  spaces  in  the 
Section  8  Existing  certificate  and 


voucher  program  and  the  new  merged 
tenant-based  certificate  and  voucher 
program  are  the  same  as  the  area 
definitions  used  for  other  FMRs. 

4.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropoUtan 
FMR  area  and  by  nonmetropolitan 
coujity  within  each  State.  The  exception 
FMRs  for  manufactured  home  spaces  in 
Schedule  D  are  Usted  alphabetically  by 
State. 

b.  The  constituent  counties  (and  New 
England  towns  emd  cities)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropoUtan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  hstings  for 
each  appUcable  State. 

c.  Two  nonmetropolitan  counties  are 
Usted  alphabetically  on  each  line  of  the 
noimietropoUtan  county  Ustings. 

B4k.LING  CODE  4210-32-P 
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Schedule  D:  FY  2000  40th  Percentile  Fair  Market  Rents 

For  Manufactured  Home  Spaces  In  The  Section  8  Choice  Housing  Program 


Area  Name 

Space 
Rent 

California 
Los  Angeles,  CA 
Orange  County,  CA 
Riverside-San  Bernardino.  CA 
San  Diego.  CA 
San  Jose.  CA 
Vallejo-Fairfield-Napa,  CA 
Mendocino  County.  CA 

$383 
$468 
$304 
$423 
$489 
$321 
$246 

Colorado 
Boulder-Longmont.  CO 
Denver.  CO 

$344 
$327 

Delaware 
Dover,  DE 
Sussex  County.  DE 

$176 
$121 

Maryland 
Hagerstown,  MD 
St.  Mary's  County,  MD 

$220 
$265 

Minnesota 
Minneapolis-St.  Paul,  MN-WI 

$275 

Nevada 
Reno.  NV 


$289 


New  York 

Dutchess  County.  NY 
Jamestown.  NY 
Newburgh.  NY-PA 
Rochester,  NY 
Utica-Rome.  NY 
Tompkins  County.  NY 

$371 
$176 
$349 
$245 
$220 
$205 

Oreqon 
Salem,  OR 

Portland-Vancouver.  OR-WA 
Benton  County.  OR 
Deschutes  County,  OR 
Linn  County,  OR 

$236 
$284 
$209 
$259 
$189 

Utah 
Provo-Orem.  UT 

$223 

Vermont 

Washington  County,  VT 

$211 

West  Virainia 
Berkeley  County,  WV 
Jefferson  County.  WV 
Morgan  County.  WV 

$143 
$146 
$140 

HATEEm^uoavuHnM  jcLt  OMVin* 
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Departmjent  of  Education 

[CFDANc:  84.031  S] 

Hispanic -Serving  Institutions  Program; 
Notice  Ir  viting  Applications  for  New 
Awards  lor  Fiscal  Year  1999 


Purpose 

Provide 
to  eligi 
of  higher 
improve 


stability 
suffii 


Hisp 


serve 

income  i 
Deadlih 
pplicat  c 
Deadlifi 

Review 


9f  Program 

grants  and  related  assistance 
J  Hispanic-Serving  institutions 
education  to  enable  them  to 
their  academic  quality, 
institutional  management,  and  fiscal 

i  md  thereby  increase  their  self- 
cien  :y  and  expand  their  capacity  to 
cinic  students  and  other  low- 
1  idividuals. 
e  for  Transmittal  of 
Applications:  ]une  25,  1999. 

e  for  Intergovernmental 
August  25, 1999. 
Applications  Available:  May  10,  1999. 
Availa  j/e  Funds:  Approximately 
$16,000,(100. 

Estima  led  Range  of  Awards:  $375,000 
to  $425,0  DO  per  year  for  development 
grants. 

Estimdled  Average  Size  of  Awards: 
$392,000  per  year  for  development 
grants. 

Estima  'ed  Number  of  Awards:  40 
development  grants. 

Project  Period:  60  months  for 
developn  tent  grants. 

Note; 

estimates 


Tie 


n 


Department  is  not  bound  by  jmy 
this  notice. 

Statute^  Priorities:  Under  34  CFR 
75.105(c)  3)  and  Section  511(d)  of  the 
Higher  Education  Act,  as  amended 
(HEA),  tie  Secretary  gives  an  absolute 
preference  to  applications  that  contain 
satisfactoky  evidence  that  the  Hispanic- 
Serving  i  istitution  has  entered  into  or 
will  entei  into  a  collaborative 
arrangem  ent  with  at  least  one  local 
educational  agency  or  community-based 
organizat  on  to  provide  that  agency  or 
organizat  on  with  assistance  (from  funds 
other  thai  i  funds  provided  under  Title  V 
of  the  HE  A)  in  reducing  dropout  rates 
for  Hispanic  students,  improving  rates 
of  acaden  lic  achievement  for  Hispanic 
students,  and  increasing  the  rates  at 
which  Hispanic  secondary  school 
graduates  enroll  in  higher  education. 
The  Seen  (tary  will  fund  under  this 
competiti  on  only  applications  that  meet 
tliis  prior  ity. 

As  described  imder  Section  514(b), 
the  Secre  ary  also  gives  an  absolute 
preferenc  e  to  grants  for  cooperative 
arrangements  that  are  geographically 
and  economically  sound  or  will  benefit 
the  applii  ;ant  Hispanic-Serving 
institution.  Only  applications  that  meet 
this  prior  ity  will  be  funded. 

Specia.  Funding  Consideration:  In  tie- 
breaking  pituations  described  in  34  CFR 


607.23  of  the  Strengthening  Institutions 
Program  regulations,  the  Secretary 
awards  one  additional  point  to  an 
application  from  an  institution  that  has 
an  endowment  fund  for  which  the 
market  value  in  1996-1997,  per  full- 
time  equivalent  (FTE)  student,  was  less 
than  the  average  per  FTE  student  at 
similar  type  institutions;  and  one 
additional  point  to  an  application  fi-om 
an  institution  that  had  expenditiires  for 
library  materials  in  1996-1997,  per  FTE 
student,  that  were  less  than  the  average 
per  FTE  student,  at  similar  tjqpe 
institutions. 

For  the  purpose  of  these  funding 
considerations,  an  applicant  must  be 
able  to  demonstrate  that  the  market 
value  of  its  endowment  fund  per  FTE 
student,  or  expenditures  for  library 
materials  per  FTE  student,  were  less 
than  the  following  approximated 
national  averages  for  base  year  1996- 
1997: 


Two-year  Public 

Institutions  

Two-year  Non- 
profit, Private 
Institutions  

Four-year  Public 
Institutioris  

Four-year  Non- 
profit Private 
Institutions  ..... 


Average 
Market 
Value  of  En- 
dowment 
Fund,  Per 
FTE 


Average  Li- 
brary Ex- 
penditures 
for  Mate- 
rials, Per 
FTE 


$45 

121 
165 

254 


If  a  tie  still  remains  after  applying  the 
additional  points,  the  Secretary 
determines  that  an  institution  will 
receive  an  award  according  to  a 
combined  ranking  of  two-year  and  four- 
year  institutions.  This  ranking  is 
established  by  combining  library 
expenditiu-es  and  endowment  values 
per  FTE  student.  The  institutions  with 
the  lowest  combined  library 
expenditures  per  FTE  student  and 
endowment  values  per  FTE  student  are 
ranked  higher  in  strict  numerical  order. 

Applicable  Regulations:  (a)  The 
Department  of  Education  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  82,  85,  and 
86;  and  (b)  the  regulations  for  the 
Strengthening  Institutions  Program  in 
34  CFR  Part  607,  except  those  regulatory 
sections  that  have  been  superseded  by 
the  Higher  Education  Amendments  of 
1998  (Public  Law  105-244). 

Supplementary  Information:  The 
Higher  Education  Amendments  of  1998 
amended  the  Higher  Education  Act  of 
1965  (HEA)  regarding  the  Hispanic- 
Serving  Institutions  Program  in  several 


respects.  First,  it  moved  the  program 
Title  V  of  the  HEA.  It  made  specific 
changes  to  the  eligibility  requirements 
for  new  grants  and  authorized  uses  of 
grant  funds.  Key  statutory  provisions 
that  directly  impact  the  program  are: 

a.  As  amended,  section  504(a)(2)  of 
the  HEA  provides  that  an  institution 
that  receives  a  five-year  individual  grant 
xmder  Title  V,  is  not  eligible  to  receive 
an  additional  development  grant  until 
two  years  after  the  date  on  which  the 
five-year  grant  terminates. 

b.  As  amended,  section  503(b)  of  the 
HEA  authorizes  the  use  of  grant  funds 
for  the  following  activities:  (1)  Purchase, 
rental,  or  lease  of  scientific  or  laboratory 
equipment  for  educational  purposes, 
including  instructional  and  research 
purposes.  (2)  Construction, 
maintenance,  renovation,  and 
improvement  in  classrooms,  libraries, 
laboratories,  and  other  instructional 
facilities,  including  the  integration  of 
computer  technology  into  institutional 
facilities  to  create  smart  buildings. 

(3)  Support  of  faculty  exchanges, 
faculty  development  and  faculty 
fellowships  to  assist  in  attaining 
advanced  degrees  in  the  field  of 
instruction  of  the  faculty. 

(4)  Purchase  of  library  books, 
periodicals,  and  otii-r  educational 
materials,  including 
telecommunications  program  material. 

(5)  Tutoring,  coxmseling,  and  student 
service  programs  designed  to  improve 
academic  success. 

(6)  Funds  management, 
administrative  management,  and 
acquisition  of  equipment  for  use  in 
strengthening  funds  management. 

(7)  Joint  use  of  facilities,  such  as 
laboratories  and  libraries. 

(8)  Establishing  or  improving  a 
development  office  to  strengthen  or 
improve  contributions  from  alumni  and 
the  private  sector. 

(9)  Establishing  or  improving  an 
endowment  fund. 

(10)  Creating  or  improving  facilities 
for  Internet  or  other  distance  learning 
academic  instruction  capabilities, 
including  purchase  or  rental  of 
telecommunications  technology 
equipment  or  services. 

(11)  Establishing  or  enhancing  a 
teacher  education  program  designed  to 
qualify  students  to  teach  in  public, 
elementary  and  secondary  schools. 

(12)  Establishing  community  outreach 
programs  that  will  encourage 
elementary  and  secondary  school 
students  to  develop  the  academic  skills 
and  the  interest  to  pursue  postsecondary 
education. 

(13)  Expanding  the  number  of 
Hispanic  and  other  underrepresented 
graduate  and  professional  students  that 
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can  be  served  by  an  institution  by 
expanding  courses  and  institutional 
resources. 

(14)  Other  activities  proposed  in  the 
application  that  contribute  to  carrying 
out  the  purposes  of  the  program  and  are 
approved  by  the  Secretary  as  part  of  the 
review  and  acceptance  of  the 
application. 

As  amended,  section  503(c)  (1)  and  (2) 
of  the  HEA  provides  that  grantees  under 
the  Developing  Hispanic-Serving 
Institutions  Program  may  use  up  to  20 
percent  of  grant  funds  to  establish  or 
increase  an  endowment  fund.  However, 
the  grantee  institution  must  provide 
matching  funds  from  non-Federal 
sources  in  an  amount  equal  to  or  greater 
than  the  grant  funds  used  for  the 
endowment  fund. 

For  Further  Information  Contact  or 
Applications:  Carl  Person,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  the  Portals  Building  Suite 
CY-80,  Washington,  D.C.  20202-5335. 
Telephone  (202)  708-8839  or  (202)  708- 


8816.  The  e-mail  address  for  Mr.  Person 

is  Carl Person@ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
888-877-8339. 

Individuals  with  disabilities  may 
obtedn  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  person  listed  in  the 
preceding  paragraph.  Individuals  with 
disabilities  may  obtain  a  copy  of  the 
application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Dociunent 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 


Portable  Document  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 
http://gcs.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF,  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
at  (202)  512-1530  or,  toll  free  at  1-888- 
293-6498. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  at  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1057. 

Dated:  May  3,  1999. 

David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

(FR  Doc.  99-11490  Filed  5-6-99;  8:45  ami 
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Use  listproc@lucky.fed.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries  at  that  address. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

info@fedreg.nara  .gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATES,  MAY 

23531-23748 3 

23749-24020 4 

24021-24282 5 

24283-24500 6 

24501-24930 7 


CFR  PARTS  AFFECTED  DURING  MAY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

7189 24275 

7190 24277 

7191 24279 

7192 24281 

Executive  Orders: 
13088  (Amended  by 

EO  13121) 24021 

13121 24021 

July  2,  1910  (Revoked 

in  part  by  PLO 

7388) 23856 

Administration  Orders: 
Presidential 

Determination  No. 

99-22  of  April  29, 

1999 24501 

5  CFR 

330 24503 

351 23531 

532 23531 

7  CFR 

301 23749 

929 24023 

979 23754 

993 23759 

1307 23532 

1308...... 23532 

1940 24476 

1944 24476 

Proposed  Rules: 

1412 24091 

9  CFR 

Proposed  Rules: 

Oh.  I 


.23795 


10  CFR 

50 23763 

Proposed  Rules: 

1 24531 

2 24092,  24531 

7 24531 

9 24531 

19 24092 

20 24092 

21 24092 

30 24092 

32 23796 

40 24092 

50 24531 

51 24092,  24531 

52 24531 

60.* 24092,24531 

61 24092 

62 24531 

63 24092 

72 24531 

re 24531 


76 24531 

100 24531 

110 24531 


12  CFR 

960 


.24025 


13  CFR 

Proposed  Rules: 
121 


.23798 


14  CFR 

39 23763,  23766,  24028, 

24029,  24031 ,  24033,  24034, 
24505,  24507 

71 23538,  23903,  24035. 

24036,24510,24513 

73 23768 

97 24283,24284 

Proposed  Rules: 

39 23552,  24092,  24542, 

24544 

71 23805,  23806,  23807, 

23808,  23809 
108 23554 


15  CFR 

746 


.24018 


16  CFR 

Proposed  Rules: 

453 


...24250 


17  CFR 

1 24038 

17 24038 

18 24038 

150 24038 

270 24488 

Proposed  Rules: 

270 24489 

21  CFR 

558 23539 

Proposed  Rules: 

1020 23811 

1308 24094 


24  CFR 

Proposed  Rules: 

Oh.  IX 

888 


.24546 
.24866 


25  CFR 

Proposed  Rutes: 
20 


.24296 


26  CFR 

Proposed  Pules: 

1  23554,23811,24096 

20 23811 

25 23811 
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31. 
40. 


.23811 
.23811 


27CFR 

Proposed  IRules: 

9 i 


..24308 


28CFR 

Proposed  Rules: 

302 , 

551 i 


..24547 
..24468 


29CFR 

Proposed 

2700 


f)uies: 


30CFR 

943 

946 

Proposed 

701 

724 

773 

774 

778 

842 

843 

846 


ftules: 


31  CFR 

205 

Proposed 
1 


33  CFR 

117 

165 

Proposed  tfules: 

165 


.24547 


..23540 
..23542 

..2381 1 
..23811 
..23811 
..2381 1 
..23811 
..2381 1 
..2381 1 
..23811 


)uto>: 


..24242 
.24454 


34  CFR 

300 


.23545 
.24286 

.23545 


.24862 


38  CFR 

21 23769 

Proposed  Rules: 

17 23812 

40  CFR 

9 23906 

35 23734 

52 23774 

60 24049,  2451 1 

61 24288 

63 24288,  2451 1 

70 23777 

85 23906 

86 23906 

88 23906 

180 24292 

271 23780 

600 23906 

Proposed  Rules: 

52 23813,24117,24119, 

24549 

70 23813 

81 24123 

271 23814 

42  CFR 

Proposed  Rules: 

405 24549 

412 24716 

413 24716 

483 24716 

485 24716 

44  CFR 

59 24256 

61 24256 

64 24512 

65 24515,24516 

67 24517 


Proposed  Rules: 

67 _ 24550 

46  CFR 

500 23545 

501 23545 

502 23551 

503 23545 

504 23545 

506 23545 

507 23545 

508 23545 

514 23782 

530 23782 

535 23794 

540 23545 

545 23551 

550 23551 

551 23551 

555 23551 

560 23551 

565 23551 

571 23551 

572 23794 

582 23545 

585 23551 

586 23551 

587 23551 

588 23551 

Proposed  Rules: 

356 24311 

47  CFR 

73 24522,24523 

74 24523 

Proposed  Rules: 

1 23571 

22 23571 

24 23571 

26 23571 

27 23571 

73 23571,  24565,  24566, 


24567 

74: 23571 

80 23571 

87 23571 

90 23571 

95..., 23571 

97 23571 

101 23571 

48  CFR 

213 24528 

225 24528,24529 

252 24528,  24529 

Proposed  Rules: 

16 24472 

45 23982 

48 24472 

52 23982,  24472 

215 23814 

49  CFR 

Proposed  Rules: 

229 23816 

231 23816 

232 23816 

360 24123 

387 24123 

390 24128 

396 24128 

605 23590 

50  CFR 

226 24049 

600 24062 

648 24066 

660 24062,24078 

Proposed  Rules: 

20 23742 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  7,  1999 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Antiterrorism  training; 

published  5-7-99 
Para-aramid  fibers  and 
yarns:  published  5-7-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 

Displaced  former  Panama 
Canal  Zone  employees; 
interagency  career 
transition  assistance; 
published  5-7-99 

Reduction  in  force — 
Service  credit;  retention 

record;  published  4-7-99 
Service  credit;  retention 

record;  correction; 

published  5-3-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
published  4-22-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Cooperative  State  Research, 
Education,  and  Extension 
Service 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Stakeholders;  recepients  of 
agricultural  research, 
education,  and  extension 
formula  funds  input 
requirements;  comments 
due  by  5-14-99;  published 
4-14-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  5-14- 
99;  published  4-29-99 
Northeastern  United  States 
fisheries — 


Northeast  multispecies;     • 
comments  due  by  5-10- 
99;  published  2-23-99 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Northern  anchovy; 
comments  due  by  5-11- 
99;  published  3-12-99 

ENERGY  DEPARTMENT 

Contractor  employee 
protection  program;  criteria 
and  procedures;  comments 
due  by  5-14-99;  published 
3-15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Magnetic  tape  manufacturing 

operations;  comments  due 

by  5-10-99;  published  4-9- 

99 

Polymer  and  resin 
production  facilities 
(Groups  I  and  IV)  and 
volatile  organic  compound 
(VOC)  emissions  from 
polyether  polyols 
production;  comments  due 
by  5-10-99;  published  3-9- 
99 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

California;  comments  due  by 
5-12-99;  published  4-12- 
99 

Colorado;  comments  due  by 

5-10-99;  published  4-8-99 
Idaho;  comments  due  by  5- 

13-99;  published  2-12-99 
Idaho;  correction;  comments 

due  by  5-13-99;  published 

4-13-99 
Iowa;  comments  due  by  5- 

12-99;  published  4-12-99 
Washington;  comments  due 

by  5-12-99;  published  4- 

12-99 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Georgia;  comments  due  by 
5-12-99;  published  4-12- 
99 

Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 
due  by  5-10-99;  published 
3-24-99 
Radiation  protection  programs: 

Roclcy  Flats  Environmental 
Technology  Site; 
transuranic  waste 
characterization  systems 
and  processes;  EPA 


inspection  dates; 
comments  due  by  5-10- 
99;  published  4-16-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  5-12-99;  published 
4-12-99 
Water  programs: 
Oil  pollution;  non- 
transportation-related 
facilities  prevention  and 
response;  comments  due 
by  5-10-99;  published  4-8- 
99 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations — 
Chartered  territories; 
comments  due  by  5-10- 
99;  published  12-16-98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Common  carrier  services: 
Wireline  services  offering 

advanced 

telecommunications 

capability;  deployment; 

comments  due  tjy  5-13- 

99;  published  4-30-99 
Radio  stations;  table  of 
assignments: 
Colorado;  comments  due  by 

5-10-99;  published  3-25- 

99 
Minnesota;  comments  due 

by  5-10-99;  published  3- 

25-99 
Montana;  comments  due  by 

5-10-99;  puWisheo  3-25- 

99 

Nebraska;  comments  due  by 

5-10-99;  published  3-25- 

99 
Nevada;  comments  due  by 

5-10-99;  published  3-25- 

99 

New  Hampshire;  comments 

due  by  5-10-99;  published 

3-25-99 
New  Mexico;  comments  due 

by  5-10-99;  published  3- 

25-99 
New  York;  comments  due 

by  5-10-99;  published  3- 

25-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Gastroenterology  and 
urology  devices — 
Extracorporeal  shock 
wave  lithotripter; 


reclassification; 
comments  due  by  5-10- 
99;  published  2-8-99 
Sunlamp  products 
performance  standard: 
recommended  exposure 
schedule  and  health 
warnings  requirements; 
comments  due  by  5-10- 
99:  published  2-9-99 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Coal  management: 
Regional  coal  leasing;  public 
participation  and  reglor^al 
coal  team  meetings; 
Federal  Advisory 
Committee  Act  exemption; 
comments  due  by  5-10- 
99;  published  3-11-99 
Minerals  management: 
Mining  claims  under  general 
mining  laws;  surface 
management:  comments 
due  by  5-10-99;  published 
2-9-99 

Con-ection;  comments  due 
by  5-10-99;  published 
3-1-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Natk>nal  wildlife  refuge 
system: 

Lead  Free  Fishing  Areas: 
fishing  stnkers  and  jigs 
made  with  lead;  prohibited 
use;  comments  due  tjy  5- 
13-99;  published  4-13-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Surface  coal  mining  and 
reclamation  operations: 
Ownership  and  control  of 
mining  operations; 
definitions,  permit 
requirements,  enforcement 
actions,  etc.;  comments 
due  by  5-10-99:  published 
5-4-99 

JUSTICE  DEPARTMENT 
Federal  Prison  Industries 

Agency's  ability  to  accomplish 
its  mission;  standards  and 
procedures;  comments  due 
by  5-10-99;  published  3-10- 
99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Rulemaking  procedures  and 
producer  referendum; 
comments  due  by  5-14-99; 
published  4-14-99 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  wastes,  high-level; 

disposal  in  neologic 

repositories: 

Yucca  Mountain,  NV; 
comments  due  by  5-10- 
99;  published  2-22-99 
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Corre:tion;  comments  due 
by  5-10-99;  published 
2-24-99 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  investment 

companies: 

Miscellaneous  amendments; 
comments  due  by  5-14- 
99;  piiblisbed  4-14-99 

TRANSPORTATION 
DEPARTHENT 
Coast  GuBrd 

Drawbridgp  operations: 
Mississitoi;  comments  due 

by  5-  0-99;  published  2-9- 

99 
Ports  and  iwatenways  safety: 
Los  Andeles  and  Long 

BeacR;  port  access  route 

study;,  comments  due  by 

5-10-39;  published  3-11- 

99 
Tongasa  Naaows  and 

KetchMn  Hartxjr,  AK; 

speed  limit;  safety  zone 

redes^nated  as 

anchorage  ground; 

comments  due  by  5-10- 

99;  published  3-25-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell  Helfcopter  Textron 
Cana(Ja;  comments  due 
by  5-10-99;  published  3-9- 
99 


Pratt  &  Whitney;  comments 
due  by  5-14-99;  published 
3-15-99 
Class  C  airspace;  comments 

due  by  5-13-99;  published 

3-25-99 
Class  E  airspace;  comments 

due  by  5-10-99;  published 

4-5-99 
Jet  routes;  comments  due  by 

5-10-99;  published  3-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Transportation  Equity  Act  for 
21st  Century; 
implementation — 

Commercial  motor  carrier 
safety  assistance 
program;  State 
responsibility;  comments 
due  by  5-10-99; 
published  3-9-99 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alchoiic  beverages: 
Distilled  spirits,  wine,  and 
malt  beverages;  lat)eling 
and  advertising — 

Fill  standards;  comments 
due  by  5-10-99; 
published  4-12-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 


Groop  health "pfaifwf 
continuation  coverage 
requirements;  comments 
due  by  5-14-99;  published 
2-3-99 
Income  taxes: 

Mark-to-market  accounting 
for  dealers  in  commodities 
and  traders  in  securitl  es 
or  commodities; 
comments  due  by  5-t3- 
99;  published  1-28-99 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 
Au  pair  programs;  oversight 
and  general  accountability; 
comments  due  by  5-13- 
99;  published  4-13-99 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 


Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  531/P.L.  106-26 

To  authorize  the  President  to 
award  a  goid  medal  on  behalf 
of  the  Congress  to  Rosa 
Parks  in  recognition  of  her 
contributions  to  the  Nation. 
(May  4,  1999;  113  Stat.  50) 

Last  List  May  4,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc9lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 

Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Rcvucd 
1M2 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Annoimcing  the  latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  RcgubtioBs  Systeai 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explsination 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  PiibUcatioiis  Order  Form 
I I   I  KiS,  enter  my  sabscription(s)  as  follows: 


Order  Pitjcassing  CodK 

♦6173 


Charge  your  orthr. 
It'aEaay! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  R^;ister  -  What  it  is  and  Hot  lb  Use  It,  at  $7.00  per  cc^y  Stock  No.  069-000-00044-4. 


The  total  cost  of  my  order  is  $  

International  customers  please  add  25% 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Q>nipany  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 


LJ  visa       LJ    MasterCard  Account 


-D 


City,  State,  2^  code 


Daytime  phone  including  area  code 


Ml               II         1            1   1   1   1  1 

[                                                         Inankyoujor 

(Cradil  card  expiration  A»te)                                     ,      , 

your  order  I 

Authorizing  signature 


(Rev.  1 1/3) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name^address  avaibbie  to  other  maBers?     \_\  |_J 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you 
to  know. . . 


if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  C^R  Sections  Affected),  the 
Federal  {Register  Index,  or  both. 

1 z 

LSA  •  Listjof  CFR  Sections  Affected 

The  L$A  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federiil  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  Issued  monthly  in  cumulative  fomi. 
Entriei  indicate  ttie  nature  of  ttie  changes — 
such  9s  revised,  removed,  or  corrected. 
$27  p4r  year. 

Federal  Register  Index 

The  iridex,  covering  the  contents  of  the 
daily  Ifederal  Register,  Is  Issued  monthly  in 
cumu^tive  fomi.  Entries  are  carried 
prima^ly  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  crc36s-references. 
S25  pfr  year. 


A  nndk  J  aid  is  included  in  each  publication  which  lists 
Fedem  Register  page  numbers  with  the  date  of  putilication 
in  ttie  f  ideral  Register. 


Order  Procassu  g 

*5421 


Street  addie  is 


City,  State,  pP  code 


Superintendent  of  Documents  Subscription  Order  Form 


Code: 


I I  Yli  iS,  enter  the  following  indicated  subscriptions  for  one  year. 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  yean 


^'"'^t:^;  HB 


To  fax  your  orders  (202)  512-2256 
Phone  your  orders  (202)  512-1800 


The  total  <  est  of  my  order  is  $ 

Intematio  lal  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  o  '  personal  name 


(Please  type  or  print) 


Additional  a  Idress/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  IDocuments 

I     I  GPO  Deposit  Account         [ 


-D 


I    I  VISA       LJ  MasterCard  Account 


Daytime  ph(  tne  including  area  code 


Purchase  or  ^r  number  (optional) 

YES     NO 

May  we  mai  e  your  naine^fMldreas  avaiiabie  to  other  mailo^?     | |  | | 


I  iKuiK  you  jor 

(Credit  card  expiration  date)                 „^,.,  »-</«>  t 

^                  r               '              your  order ! 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


W7 


m\ 


e; 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 
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on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
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Portable  Document  Format,  incluaing  full  text  and  all  graphics), 
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retrieved  material  to  ensure  that  documents  were  properly 
downloacled. 
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can  also  |connect  with  a  local  WAIS  client,  by  Telnet  to 
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in  as  gudst  with  no  password. 

For  mora  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
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Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
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subscrinTions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  foi  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issie  in  microfiche  form.  All  prices  include  regulcu-  domestic 
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FOR: 
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Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  May  18.  1999  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Glans  sheath  devices,  24967-24972 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  25045-25046 
Environmental  statements;  availability,  etc.: 
New  drug  applications,  abbreviated  new  drug 
applications,  and  supplemental  applications; 
procedural  changes  for  public  notice,  25046 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Denavir,  25047-25048 
Femara,  25046-25047 
Meetings: 
Airline  catering  workshop  on  sanitation  HACCP  and  1999 
food  code,  25048 
Reports  and  guidance  documents;  availability,  etc.: 
Computerized  systems  used  in  clinical  trials,  25048- 

25049 
Human  blood  and  blood  components  intended  for 
transfusion  or  manufacture,  etc.;  information 
submission  guidance  availability,  25049-25050 

General  Services  Administration 

NOTICES 
Meetings: 
Governmentwide  Policy  Advisory  Board,  Committee  for 
Excellence  in  Customer  Satisfaction,  25042-25043 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 
HIV/AIDS  Presidential  Advisory  Council,  25043 
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Heafth  Care  Financing  Administration 

RULES 

Medicare  and  medicaid  programs: 
Provider  agreements  and  supplier  approvals;  effective 
dates 
Correction,  24956-24957 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 

Elk  Valley  Rancheria,  CA,  25056-25059 

Pueblo  of  Taos,  NM,  25059-25061 
Power  rate  adjustments: 

Mission  Valley  Power  Utility,  MT,  25061-25063 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affeiirs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Electrolytic  manganese  dioxide  from — 

Greece,  25008-25011 
Natural  bristle  paintbrushes  and  brush  heads  from — 

China,  25011-25013 
Polyethylene  terephthalate  film  from — 

Korea,  25014-25015 
Roller  chain  other  than  bicycle  from — 

Japan,  25015-25024 
Titanium  sponge  from — 

Kazakhstan,  25024-25025 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  25065 

Justice  Department 

See  Drug  Enforcement  Administration 

PROPOSED  RULES 

Criminal  justice  information  services  systems  and 

procedures,  24972-24979 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  25065- 
25068 
Pollution  control;  consent  judgments: 

Alshabkhoim,  et  al.,  25068-25069 

Coon  Refrigeration,  et  al.,  25069 

Ford  Motor  Co.  et  al.,  25069-25070 

Marshall,  et  al.,  25070 

Port  of  Seattle,  et  al.,  25070 
Privacy  Act: 

Systems  of  records,  25070-25073 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

New  Mexico,  25063 
Public  land  orders: 

California,  25063 
Realty  actions;  sales,  leases,  etc.: 

Wyoming,  25063-25064 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Leadership  Initiatives  Panel,  25080-25081 

National  Institute  of  Standards  and  Technology 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Four  Seasons  Solar  Products  Corp.,  25025 

National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Cancer  Institute — 
Immunosuppressive  factor(s)  released  from  human 

glioblastoma  cells  in  culture;  research,  purification, 
and  further  development,  25050-25052 
Inventions,  Government-owned;  availability  for  licensing, 

25052-25053 
Meetings: 
Center  for  Scientific  Review,  25053 
Clinical  Center,  25053 
National  Cancer  Institute,  25053-25054 
National  Center  for  Research  Resources,  25054 
National  Institute  of  Allergy  and  Infectious  Diseases, 

25055 
National  Institute  of  General  Medical  Sciences,  25054- 

25055 
National  Institute  on  Aging,  25055 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  halibut  and  sablefish,  24960-24962 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designation — 
Oregon  coast  coho  salmon,  24998-25007 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Americcm  Meteorological  Society's  Industry  / 

Government  Scholarship,  and  Fellowship  Program, 
25025-25026 
Meetings: 
Mid-Atlantic  Fishery  Management  Council,  25026 
North  Pacific  Fishery  Management  Council.  25026-25027 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  25064 

National  Science  Foundation 

NOTICES 
Meetings: 
Anthropological  and  Geographic  Sciences  Advisory 

Panel,  25081 
Biological  Sciences  Special  Emphasis  Panel,  25081 
Human  Resource  Development  Special  Emphasis  Panel, 
25081 

Nuclear  Regulatory  Commission 

RULES 

Public  records: 
Government  in  Sunshine  Act  regulations,  24936-24942 
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NOTICES 

Agency  information  collection  activities: 

Subn^ssion  for  0MB  review;  comment  request,  25082- 
2^083 
Meeting|s; 

Radiaiion  Standards  Interagency  Steering  Committee, 
25087-25088 
Meetingjs;  Sunshine  Act,  25088 
Applications,  hearings,  determinations,  etc.: 

Burns,  Sheila  N.,  25083-25085 

Dawson,  James  S.,  25085-25086 

Texaaj  Utilities  Electric  Co.,  et  al.,  25086-25087 

Public  Health  Service 

See  Agancy  for  Health  Care  Policy  and  Research 
See  Ceijters  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

RULES 

Securities: 
Brokelr-dealer  registration  and  reporting — 
Form  BDW,  uniform  request  for  withdrawal  from 
broker-dealer  registration;  amendments,  25143- 
: 25152 
PnOPOStO  RULES 
Securities: 
Brok^-dealer  registration  and  reporting — 
Fortn  BD,  uniform  broker-dealer  registration  form; 
amendments,  25153-25188 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  25088 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  25091-25092 
New  York  Stock  Exchange,  Inc.,  25092-25093 
Pacifi(c  Exchange,  Inc.,  25093-25096 
Pacific  Stock  Exchange,  Inc.,  25096-25097 
Appliccttions,  hearings,  determinations,  etc.: 

Warburg  Pincus  Asset  Management,  Inc.,  et  al.,  25089- 
25091 


Small  Business  Administration 

NOTICES 

Meetings: 
District  and  regional  advisory  councils — 
Wisconsin,  25097 

State  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  25097-25098 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Maritime  Administrator,  24959 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
U.S.  Coast  Guard  hiteragency  Task  Force,  25098 


Separate  Parts  in  This  Issue 

Part  11 

Department  of  Defense,  United  States  Army  Corps  of 
Engineers,  and  Enviromnental  Protection  Agency, 
25119-25123 

Part  ill 

Department  of  Defense  and  Enviromnental  Protection 
Agency,  25125-25138 

Part  IV 

Department  of  Education,  25139-25142 

PartV 

Securities  and  Exchange  Commission,  25143 — 25188 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 

Vol.  64,  No.  89 

Monday,  May  10,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Grape  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
grapes.  The  intended  effect  of  this 
action  is  to  provide  policy  changes  to 
better  meet  the  needs  of  the  insured  by 
adding  provisions  that  allow  grape 
producers  in  Idaho,  Oregon,  and 
Washington  to  select  one  price  election 
and  one  coverage  level  for  each  varietal 
group  specified  in  the  Special 
Provisions  and  provide  year-round 
coverage  in  California,  Idaho, 
Mississippi,  Oregon,  Texas,  and 
Washington  for  insureds  with  no  break 
in  coverage  fi-om  the  prior  crop  year  to 
be  effective  for  the  2000  and  subsequent 
crop  year. 

EFFECTIVE  DATE:  June  9,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hoy,  Insurance  Management 
Specialist,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO,  64131,  telephone 
(816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  piu-poses  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 


Paperwork  Reduction  Act  of  1995 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35).  the 
collections  of  information  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0563-0053  through 
April  30,  2001. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
n  of  UMRA)  for  State,  local,  and  tribal 
governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  12612 

It  has  been  determined  vmder  section 
6(a)  of  Executive  Order  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amount  of  work  required  of  the 
insurance  companies  will  not  increase 
because  the  information  used  to 
determine  eligibility  must  already  be 
collected  under  the  present  policy.  No 
additional  work  is  required  as  a  result 
of  this  action  on  the  part  of  either  the 
insured  or  the  insurance  companies. 
Additionally,  the  regulation  does  not 
require  any  action  on  the  part  of  small 
entities  than  is  required  on  the  part  of 
large  entities.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 


Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  Jime  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FCIC  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  TTierefore.  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicate  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Wednesday,  September  2,  1998, 
FCIC  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  63 
FR  46706-46708  ro  revise  7  CFR 
457.138.  Grape  Crop  Insurance 
Provisions,  effective  for  the  2000  and 
succeeding  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
A  total  of  six  comments  were  received 
from  an  insurance  service  organization, 
two  reinsured  companies,  a  producer 
association,  and  a  representative  of  a 
producer  association.  The  producer 
association  and  one  reinsured  company 
concurred  with  the  proposed  changes 
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the  regulation.  The  comments 
and  FCIC's  responses  are  as 


made  to 
receivec 
follows: 

ComiAent:  An  insurance  service 
organiza  tion  suggested  issuing  an 
amendal  ory  endorsement,  rather  than 
reissuin  ;  the  entire  Grape  Crop 
Provisioas,  to  minimize  cost  for 
compan  es  that  provide  insurance  for 
grapes. 

Respckise:  The  crop  insurance  policy 
is  contra  ctual  in  nature  and  the  subject 
matter  ii  complicated  and  difficult  to 
read  ana  understand.  Use  of  an 
amendal  ory  endorsement  attached  to  a 
complicited  policy,  part  of  which  is  no 
longer  iit  effect,  may  cause  confusion 
and  mis  mderstanding.  This  is 
especial  y  true  if  a  major  change,  such 
as  a  proi  ision  for  year-round  coverage, 
is  made  to  the  policy.  FCIC  has  been 
attempt!  og  to  construct  crop  insurance 
policies  that  are  easier  to  understand  by 
using  common  terms,  provisions,  and 
policy  format.  Reissuing  a  complete 
policy  V  hen  major  changes  are  made  is 
necessajy  to  achieve  this  goal. 

Coma  ent:  A  reinsured  company 
questior  ed  whether  rates  will  reflect  the 
increase  d  exposure  resulting  from  the 
extendei  1  coverage  and  suggested  that 
they  should. 

Respapse:  FCIC  will  determine  if  the 
extender  1  insurance  period  results  in 
additional  risk  not  reflected  in  the 
cxirrent  bremium  rate  structure  for 
grapes.  Premium  rates  will  be  adjusted 
to  reflect  any  increased  risk. 

Comment:  A  reinsured  company 
suggest^  that  an  insured  would  have 
nothing  [to  lose  by  applying  for 
increasejd  coverage  prior  to  the  sales 
closing  date  but  following  a  cause  of 
loss  thai  could  or  would  reduce  the 
yield  of  Ihe  insured  crop.  The 
commei|ter  questioned  how  the 
provisiqn  will  be  administered  and 
objected  to  the  proposed  changes  if 
expense  s  for  delivery  of  the  program 
will  inc  ■ease.  The  commenter  also 
questioi  led  when  coverage  would  begin 
for  a  newly  written  policy. 

Respc  nse:  Under  the  terms  of  the 
policy, :  f  the  potential  exists  for  grape 
yields  to  be  affected,  the  coverage  level 
or  ratio  af  the  price  election  to  the 
maximu  m  price  election  cannot  be 
increase  d  by  the  insured.  All  grape 
producers  are  required  to  annually 
complete  a  worksheet  to  certify  if 
damage  (e.g.,  disease,  hail,  freeze) 
occurrei  i  to  the  vines  or  if  cultural 
practices  used  will  reduce  the  insured's 
crop  production  from  previous  levels. 
Agents  vill  also  be  able  to  access 
weathei  and  crop  information;  therefore, 
insurance  providers  should  be  able  to 
determine  if  damage  exists. 


The  extended  period  of  coverage  for 
grapes  is  during  the  period  of  dormancy 
when  the  risk  of  loss  is  generally  low, 
especially  in  California  where  winter 
damage  is  minimal.  FCIC  believes  that 
occurrences  of  insured  causes  of  loss 
diuing  the  extended  period  of  coverage 
will  be  infrequent;  therefore,  expenses 
resulting  from  administration  of  the 
additional  coverage  should  be  minimal. 
Coverage  for  new  insureds  will  not 
attach  until  the  day  following  the  sales 
closing  date  unless  the  application  is 
received  on  or  within  8  days  prior  to  the 
Scdes  closing  date.  Insurance  will  then 
attach  on  the  10th  day  after  the  properly 
completed  application  is  received  in  the 
crop  insurance  provider's  office,  unless 
the  acreage  is  inspected  during  the  10 
day  period  and  does  not  meet 
insurability  requirements.  For  existing 
policies,  coverage  will  begin  with  the 
2000  crop  year  and  will  not  provide 
coverage  retroactively  to  cover  the 
uninsured  period  in  the  1999  crop  year. 

Comment:  A  representative  of  a 
producer  association  recommended 
that,  in  addition  to  the  proposed 
changes,  sections  2  and  3  of  the  Grape 
Crop  Provisions  be  revised  to  permit 
grape  producers  in  the  State  of  Oregon 
to:  (1)  Establish  basic  units  by  variety; 
(2)  establish  optional  units  only  if  each 
optional  unit  is  located  on  non- 
contiguous land,  unless  otherwise 
allowed  by  written  agreement;  (3)  select 
only  one  price  election  and  coverage 
level  for  each  grape  variety  in  the 
county  specified  in  the  Special 
Provisions;  and  (4)  apply  for  a  written 
agreement  to  establish  a  price  election  if 
the  Special  Provisions  do  not  provide  a 
price  election  for  a  specific  variety  that 
is  insured. 

Response:  Revising  the  Grape  Crop 
Provisions  to  provide  coverage  by 
variety  in  the  State  of  Oregon  requires 
extensive,  detailed  production  and  price 
information  data  on  the  varieties 
produced.  This  coverage  is  available  in 
California  because  detailed  data  is 
available  by  crush  district  from  the 
California  Department  of  Food  and 
Agriculture.  FCIC  is  revising  the  Grape 
Crop  Provisions  to  allow  grape 
producers  in  Idaho,  Oregon,  and 
Washington  to  select  one  coverage  level 
and  one  price  election  for  each  varietal 
group  designated  in  the  Special 
Provisions  because  it  has  obtained 
sufficient  data.  Ciurently,  FCIC  has 
access  to  only  limited  statewide  data 
from  the  National  Agriculture  and 
Statistic  Service  on  grape  varieties 
produced  in  Oregon.  Additional  data  on 
grape  variety  production,  acreage,  price, 
and  critical  temperatures  in  each  county 
or  district  are  necessary  to  provide 
coverage  and  price  elections  based  on 


grape  varieties  in  Oregon.  If  data  are 
available,  FCIC  will  work  with  grape 
producers  in  Oregon  and  other  states  to 
determine  if  different  coverage  and 
price  elections  can  be  provided  by  grape 
variety. 

In  addition  to  the  changes  described 
above  and  minor  editorial  changes,  FCIC 
has  made  the  following  change  to  the 
Grape  Crop  Provisions: 

Section  3 — Amended  section  3{f)  of 
the  proposed  rule  for  clarification.  The 
phrase  "after  coverage  begins"  that 
followed  "*   *   *  you  may  not  increase 
your  elected  or  assigned  coverage  level 
or  the  ratio  of  your  price  election  to  the 
maximum  price  election  we  offer. 

*  *  *"  was  removed.  The  phrase  is 
unnecessary  and  may  cause  confusion. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  Grape. 
Final  Rule 

Accordingly,  as  set  forth  in  the 
prea  jible,  the  Federal  Crop  Insinance 
Corporation  amends  the  Common  Crop 
Insurance  Regulations  {7  CFR  part  457) 
by  amending  7  CFR  457.138,  for  the 
2000  and  succeeding  crop  yeeu-s,  to  read 
as  follows: 

PART  457-COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  Section  457.138  is  revised  by 
amending  the  introductory  text  to  read 
as  follows: 

§  457.1 38    Grape  crop  insurance 
provisions. 

The  grape  crop  insurance  provisions 
for  the  2000  and  succeeding  crop  years 
are  as  follows: 

***** 

3.  In  §  457.138,  sections  3(b)  and  3(c) 
are  revised  and  a  new  section  3(f)  is 
added  at  the  end  of  section  3  to  read  as 
follows: 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

•  *        *        •        • 

(b)  In  Idaho,  Oregon,  and  Washington, 
you  may  select  only  one  price  election 
and  coverage  level  for  each  grape 
varietal  group  specified  in  the  Special 
Provisions. 

(c)  In  all  states  except  California, 
Idaho,  Oregon,  and  Washington,  you 
may  select  only  one  price  election  and 
coverage  level  for  all  the  grapes  in  the 
county  insured  under  this  policy  imless 
the  Special  Provisions  provide  different 
price  elections  by  varietal  group,  in 
which  case  you  may  select  one  price 


Federal  Register /Vol.  64.  No.  89 /Monday.  May  10,  1999 /Rules  and  Regulations  24933 


election  for  each  varietal  group 
designated  in  the  Special  Provisions. 
The  price  elections  you  choose  for  each 
varietal  group  must  have  the  same 
percentage  relationship  to  the  maximum 
price  offered  by  us  for  each  varietal 
group.  For  example,  if  you  choose  100 
percent  of  the  maximum  price  election 
for  one  varietal  group,  you  must  also 
choose  100  percent  of  the  maximum 
price  election  for  all  other  varietal 
groups. 
***** 

(f)  In  California,  Idaho,  Mississippi, 
Oregon,  Texas,  and  Washington,  you 
may  not  increase  your  elected  or 
assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximum 
price  election  we  offer  if  a  cause  of  loss 
that  could  or  would  reduce  the  yield  of 
the  insured  crop  is  evident  prior  to  the 
time  that  you  request  the  increase. 

4.  In  §457.138,  section  9(a)(2)  is 
redesignated  as  9(a)(3)  and  a  new 
section  9(a)(2)  is  added  to  read  as 
follows: 

9.  Insurance  Period. 

(a)  *  *  * 

(D*   *   * 

(2)  In  California,  Idaho,  Mississippi, 
Oregon,  Texas,  and  Washington,  for 
each  subsequent  crop  year  that  the 
policy  remains  continuously  in  force, 
coverage  begins  on  the  day  immediately 
following  the  end  of  the  insurance 
period  for  the  prior  crop  year.  Policy 
cancellation  that  results  solely  from 
transferring  to  a  different  insiu-ance 
provider  for  a  subsequent  crop  year  will 
not  be  considered  a  break  in  continuous 
coverage. 
***** 

Signed  in  Washington,  E)C  on  April  6, 
1999. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  99-11595  Filed  5-7-99;  8:45  am] 
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DEPARTMErrr  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1430 
RIN  0560-AF67 

Dairy  Market  Loss  Assistance  Program 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  sets  forth  the 
regulations  for  the  Dairy  Market  Loss 
Assistance  Program  as  authorized  by  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 


Agencies  Appropriations  Act,  1999 
("the  1999  Act").  Eligible  dairy 
producers  may  receive  a  direct  payment 
on  the  first  26,000  hundredweight  (cwt) 
of  milk  marketed  commercially  during 
the  1997  or  1998  calendar  year.  The 
payment  per  cwt  will  depend  upon  the 
amount  of  the  eligible  milk  production 
under  the  program.  This  action  is 
designed  to  provide  immediate  financial 
a:ssistance  to  producers  of  dairy 
operations  who  recently  experienced  a 
severe  decline  in  the  price  received  for 
their  milk. 

DATES:  Effective  May  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raellen  Erickson,  Program  Specialist, 
Farm  Service  Agency  (FSA),  USDA, 
STOP  0512,  1400  Independence 
Avenue,  SW,  Washington,  D.C.  20250- 
0512:  telephone:  (202)  720-7320. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  in  conformance  with 
Executive  Order  12866  and  has  been 
determined  to  be  significant  and 
therefore  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  vdll  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  legal  action  may  be 
brought  regarding  determinations  of  this 
rule',  the  administrative  appeal 
provisions  set  forth  at  7  CFR  part  780 
must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 


part  3014,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  subject  to  the  regulatory' 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act  and  Notice 
and  Comment 

Section  1133  of  the  1999  Act  exempts 
this  rulemaking  from  notice  and 
comment,  from  the  Paperwork 
Reduction  Act,  and  provides  that  the 
provisions  of  5  U.S.C.  808  which  allow 
exemption  from  layovers  for 
Congressional  review  shall  be  applied. 
Accordingly  this  rule  and  its 
information  collection  requirements  are 
made  effective  immediately  in 
accordance  with  these  provisions. 
Because  of  the  foregoing  provisions  and 
because  this  rule  provides  needed  time- 
sensitive  relief,  delay  in  completing  this 
rule  would  be  contrary  to  the  public 
interest. 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Background 

Section  1111,  Market  Loss  Assistance, 
of  the  1999  Act  (Pub.  L.  105-277,  112 
Stat.  2681)  directs  the  Secretary  of 
Agriculture  to  provide  $200  million  in 
assistance  to  dairy  producers.  Section 
1131  of  the  1999  Act  provides  that  the 
Secretary  shall  use  the  funds,  facilities, 
and  authorities  of  the  Commodity  Credit 
Corporation  (CCC)  to  carry  out  the 
program.  The  program  will  be 
administered  by  the  Farm  Service 
Agency  (FSA). 

The  estimated  116,000  dairy 
operations  in  the  United  States  accoimt 
for  about  $22.86  biUion  in  milk 
production  annually.  The  Basic  Formula 
Price  (BFP),  which  is  the  price thafthe 
Federal  Milk  Marketing  Order  system 
sets  for  milk  used  in  manufacturing  and 
is  the  price  mover  for  fluid  milk, 
exceeded  previous  record  highs  in  July, 
August,  October,  November,  and 
December  1998.  The  1998  BFP  averaged 
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$14.20  per  cwt,  compared  with  the 
previous  record  of  $13.39  per  cwt  in 
1996.    I 

Milk  prices  were  high  because  dairy 
productlsupplies  were  low  relative  to 
demanci  Milk  production  per  cow  was 
relative]  y  weak  in  the  summer  months 
of  1998  iue  to  poor  forage  quality  in  the 
Northern  States  and  relatively  high 
tempera  ures  in  the  Western  States.  The 
high  mii  k  prices  and  low  feed  costs, 
along  w;  th  low  cow  cull  prices  have 
encoura;  ;ed  dairy  farmers  to  increase 
product  on.  Milk  production  in  the 
October  through  December  1998  period 
increased  2.4  percent  above  the  same 
period  in  1997.  This  increase  is 
signified  ntly  above  the  past  5-year 
average  ncrease  of  0.15  percent  for  the 
October  through  December  1998  period. 
The  Jani  ary  1999  milk  production 
increase  i  by  3.7  percent  over  January 
1998  mi  k  production. 

Cow  p  roductivity  is  expected  to 
increase  by  2.0  percent,  and  cow 
numbers  are  expected  to  decline  less 
than  hal  the  trend  of  the  past  decade. 
The  incr  ;ase  in  milk  production  is 
expectet  to  cause  the  BFP  to  decline. 

Payme  nts  under  this  program  will  be 
limited  t3  dairy  operations  which 
produced  and  marketed  milk 
commen  ially  during  the  fourth  quarter 
of  1998.  Eligible  dairy  operations  can 
receive  p  ayments  with  respect  to  the 
first  26.C  DO  cwt  of  milk  marketed 
commen  ially  in  either  calendar  year 
1997  or    998  but  not  both.  Changes  in 
dairy  opi  (rations  or  producer  status  from 
the  fourt  1  quarter  of  1998  to  the  date  of 
application  will  not  affect  the  Dairy 
Market  L  oss  Assistance  pajmient.  The 
Dairy  Me  rket  Loss  Assistance  payment 
is  limite(  i  to:  (1)  The  dairy  operation 
that  was  in  existence  during  the  fourth 
quarter  of  1998;  and  (2)  the  person(s) 
involved  in  such  dairy  operation  during 
the  fourt  i  quarter  of  1998. 

The  pe  r  cwt  payment  rate  will  be  the 
$200  mil  ion  available  for  the  Dairy 
Market  L  oss  Assistance  Program  divided 
by  the  el  gible  production  of  milk 
(limited  o  26.000  cwt  per  dairy 
operation)  marketed  commercially 
during  the  base  period.  Persons 
representing  dairy  operations  making 
applicati  jn  for  the  benefits  under  this 
part  shal  self-certify  with  respect  to 
either  19  )7  or  1998  calendar  year  milk 
production  for  the  dairy  operation.  This 
includes  any  milk  marketed  from  any 
person  who  is  involved  in  marketed 
milk  fror » the  dairy  operation  which 
marketeq  milk  during  the  selected 
marketing  period.  The  calendar  year 
milk  mar  cetings  selected  for  the  base 
period  b]  the  dairy  operation  cannot  be 
combinei  1  with  or  changed  to  any  milk 
marketin  js  from  another  calendar  year, 


as  certified  on  the  application,  Form 
CCC-1040. 

Eligible  dairy  operations  must  also: 
(1)  Have  produced  and  marketed  milk 
commercially  anytime  during  the  fourth 
quarter  of  1998;  and  (2)  apply  for  cash 
payments  during  the  application  period. 
Persons  representing  dairy  operations 
shall  self-certify  that  they  meet  all 
eligibility  requirements. 

Persons  representing  dairy  operations 
may  apply  in  person  at  county  FSA 
offices  during  regular  business  hours 
and  at  that  time  complete  the  Dairy 
Market  Loss  Assistance  Program 
Payment  application  on  Form  CCC- 
1040.  Alternatively,  dairy  operations 
may  request  the  Dairy  Market  Loss 
Assistance  Program  Payment 
application  by  mail,  telephone, 
facsimile  from  their  designated  county 
FSA  office  or  obtain  the  application  via 
the  internet.  The  internet  website  is 
located  at  www.fsa.usda.gov/dafp/psd/. 
The  completed  application,  Form  CCC- 
1040,  must  be  received  by  a  dairy 
operation's  local  county  FSA  office  by 
the  due  date  as  specified  in  the  program 
regulations  and  can  be  returned  in 
person,  by  mail,  or  by  facsimile. 

This  rule  is  being  made  effective 
immediately.  Because  of  the  negative 
impact  the  rapid  decline  in  the  price  of 
milk  has  on  dairy  operations, 
particularly  small  dairy  operations,  a 
delay  in  making  this  assistance  available 
would  be  contrary  to  the  public  interest 
and  the  purpose  of  the  authorizing 
statute. 

List  of  Subjects  in  7  CFR  Part  1430 

Dairy  products.  Price  support 
programs,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  Part  1430  is 
amended  by  adding  Subpart  D — Dairy 
Market  Loss  Assistance  Program  to  read 
as  follows: 

PART  1430— DAIRY  PRODUCTS 

1.  Subpart  D — Dairy  Market  Loss 
Assistance  Program  is  added  to  read  as 
follows: 

Subpart  D — Dairy  Market  Loss  Assistance 
Program 

Sec. 

1430.500 

1430.501 

1430.502 

1430.503 

1430.504 

1430.505 

1430.506 


Applicability. 
Administration. 
Definitions. 

Time  and  method  for  application. 
Eligibility. 
Proof  of  production. 
Payment  rate  and  dairy  operation 
payment. 

1430.507  Misrepresentation  and  scheme  or 
device. 

1430.508  Maintaining  records. 

1430.509  Refunds;  joint  and  several 
liability. 


Authority:  Pub.  L.  105-227, 112  Stat.  2681. 

§  1 430.500    Applicability. 

This  subpart  establishes  the  Dairy 
Market  Loss  Assistance  Program.  The 
purpose  of  this  program  is  to  provide 
benefits  to  dairy  operations  under  Pub. 
L.  105-277,  112  Stat.  2681,  in  order  to 
provide  financial  assistance  to  dairy 
operations  in  connection  with  normal 
milk  production  that  is  sold  on  the 
commercial  market. 

§1430.501    Administration. 

(a)  The  provisions  of  §§  1430.351, 
1430.352,  1430.354,  1430.355,  and 
1430.360  shall  be  applied  to  this  subpart 
in  the  same  manner  as  they  are  applied 
to  the  subpart  in  which  they  are  located. 

(b)  The  provisions  of  §§  1430.1 
through  1430.349,  1430.353,  1430.356 
through  1430.359,  1430.361  through 
1430.362.  and  1430.400  through 
1430.410  are  not  applicable  to  this 
subpart. 

(c)  This  subpart  shall  be  administered 
by  the  Farm  Service  Agency  (FSA) 
under  the  general  direction  and 
supervision  of  the  Executive  Vice 
President,  CCC  or  designee.  The 
program  shall  be  carried  out  in  the  field 
by  State  and  coimty  FSA  committees 
under  the  general  direction  and 
supervision  of  the  State  and  county  FSA 
committees. 

(d)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  in  this  subpart. 

(e)  The  State  committee  shall  take  any 
action  required  by  this  subpeut  which 
has  not  been  taken  by  the  county 
committee.  The  State  committee  shall 
also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  the  regulations  of 
this  subpart;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  the  regulations  of 
this  subpart. 

(f)  No  delegation  in  this  subpart  to  a 
State  or  county  committee  shall 
preclude  the  Executive  Vice  President, 
CCC.  or  a  designee,  from  determining 
any  question  arising  under  the  program 
or  from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
committee. 

(g)  The  Deputy  Administrator  for 
Farm  Programs,  FSA,  may  authorize 
State  and  county  committees  to  waive  or 
modify  deadlines  and  other  program 
requirements  in  cases  where  timeliness 
or  failure  to  meet  such  other 
requirements  does  not  adversely  affect 
the  operation  of  the  program. 
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§1430.502    Definitions. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  the  Dairy 
Market  Loss  Assistance  Program 
established  by  this  subpart. 

Application  means  the  Dairy  Market 
Loss  Assistance  Program  Payment 
application,  CCC-1040. 

Application  period  means  April  12, 
1999  through  May  21,  1999. 

Base  period  means  the  calendar  year, 
either  1997  or  1998,  as  selected  by  the 
dairy  operation,  during  which  milk  was 
produced  and  marketed. 

Commodity  Credit  Corporation  means 
the  Commodity  Credit  Corporation. 

Dairy  operation  means  any  person  or 
group  of  persons  who  as  a  single  unit  as 
determined  by  CCC,  produce  and 
market  milk  commercially  produced 
from  cows  and  whose  production  and 
facilities  are  located  in  the  United 
States. 

Department  means  the  United  States 
Department  of  Agriculture. 

Deputy  Administrator  means  the 
Deputy  Administrator  for  Farm 
Programs  (DAFP),  Farm  Service  Agency 
(FSA)  or  a  designee. 

Eligible  production  means  milk  that 
had  been  produced  by  cows  in  the 
United  States  and  marketed 
commercially  in  the  United  States 
anytime  during  the  1997  and  or  1998 
calendar  year,  subject  to  a  maximxmi  of 
26,000  cwt  per  dairy  operation. 

Farm  Service  Agency  or  FSA  means 
the  Farm  Service  Agency  of  the 
Department. 

Fourth  quarter  of  1998  means  the 
period  from  October  1, 1998  through 
December  31,  1998. 

Marketed  commercially  means  sold  to 
the  market  to  which  the  dairy  operation 
normally  delivers  whole  milk  and 
receives  a  monetary  amount. 

Milk  handler  means  the  marketing 
agency  to  or  through  which  the 
producer  commercially  markets  whole 
milk. 

Milk  marketing  means  a  marketing  of 
milk  for  which  there  is  a  verifiable  sales 
or  delivery  record  of  milk  marketed  for 
commercial  use. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
estate,  trust,  association,  cooperative,  or 
other  business  enterprise  or  other  legal 
entity  who  is,  or  whose  members  are,  a 
citizen  or  citizens  of,  or  legal  resident 
alien  or  aliens  in  the  United  States. 

Secretary  means  the  Secretary  of  the 
United  States  Department  of  Agriculture 
or  any  other  officer  or  employee  of  the 
Department  who  has  been  delegated  the 
authority  to  act  in  the  Secretary's  stead 
with  respect  to  the  program  established 
in  this  part. 


United  States  means  the  50  States  of 
the  United  States  of  America,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

§  1 430.503    Time  and  method  for 
application. 

(a)  Dairy  operations  may  obtain  an 
application.  Form  CCC-1040  (Dairy 
Market  Loss  Assistance  Program 
Payment  Apphcation),  in  person,  by 
mail,  by  telephone,  or  by  facsimile  from 
any  coimty  FSA  office.  In  addition, 
applicants  may  download  a  copy  of  the 
CCC-1040  at  http://v»avw. fsa.usda.gov/ 
dafp/psd/. 

(b)  A  request  for  benefits  under  this 
subpart  must  be  submitted  on  a 
completed  Form  CCC-1040.  The  Form 
CCC-1040  should  be  submitted  to  the 
county  FSA  office  serving  the  county 
where  the  dairy  operation  is  located  but, 
in  any  case,  must  be  received  by  the 
coimty  FSA  office  by  the  close  of 
business  on  May  21,  1999.  Applications 
not  received  by  the  close  of  business  on 
May  21,  1999,  will  be  disapproved  as 
not  having  been  timely  filed  and  the 
dairy  operation  will  not  be  eligible  for 
benefits  under  this  program. 

(c)  All  persons  who  share  in  the  milk 
production  of  a  dairy  operation  that 
marketed  milk  during  the  fourth  quarter 
of  1998  must  certify  on  the  same  CCC- 
1040  in  order  to  obtain  the  total  milk 
production  of  the  dairy  operation  before 
the  application  is  complete. 

(d)  The  dairy  operation  requesting 
benefits  under  this  subpart  must  certify 
with  respect  to  the  accuracy  and 
truthfulness  of  the  information  provided 
in  thefr  application  for  benefits.  All 
information  provided  is  subject  to 
verification  and  spot  checks  by  CCC. 
Refusal  to  allow  CCC  or  any  other 
agency  of  the  Department  of  Agriculture 
to  verify  any  information  provided  will 
result  in  a  determination  of  ineUgibility. 
Data  furnished  by  the  applicant  will  be 
used  to  determine  eligibility  for  program 
benefits.  Furnishing  the  data  is 
volimtary;  however,  writhout  it  program 
benefits  will  not  be  approved.  Providing 
a  false  certification  to  the  Government  is 
pxmishable  by  imprisonment,  fines  and 
other  penalties. 

§1430.504    Eligibility. 

(a)  To  be  eligible  to  receive  cash 
payments  under  this  subpart,  a  dairy 
operation  must: 

(1)  Have  produced  and  marketed  milk 
commercially  in  the  United  States 
anytime  during  the  fourth  quarter  of 
1998; 

(2)  Indicate  all  milk  commercially 
marketed  by  all  persons  in  the  dairy 
operation  during  calendar  year  1997  and 
1998  to  establish  the  base  period  for 


determining  the  total  pounds  of  milk 
that  will  be  converted  to  hundredweight 
(cwt)  used  for  payment:  and 

(3)  Apply  for  payments  during  the 
apolication  period. 

(b)  A  dairy  operation  must  submit  a 
timely  application  and  comply  with  all 
other  terms  and  conditions  of  this 
subpart  and  those  that  are  otherwise 
contained  in  the  application  to  be 
eligible  for  benefits  under  this  subpart. 

§  1 439.505    Proof  of  production. 

(a)  Dairy  operations  selected  for 
spotchecks  by  CCC  must,  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator,  provide  adequate  proof 
that  the  dairy  operation  was 
commercially  marketing  milk  anytime 
during  the  fourth  quarter  of  1998.  The 
dairy  operation  must  also  provide  proof 
of  production  for  the  1997  or  1998 
calendar  year  to  verify  the  base  period. 
The  documentary  evidence  of  milk 
production  claimed  for  payment  shall 
be  reported  to  CCC  together  with  any 
supporting  documentation  imder 
paragraph  (b)  of  this  section.  The 
pounds  of  1997  or  1998  calendar  year 
milk  production  must  be  documented 
using  actual  records. 

(b)  All  persons  involved  in  such  dairy 
operation  marketing  milk  during  the 
foiuth  quarter  of  1998  shall  provide  any 
available  supporting  documents  to  assist 
the  county  FSA  office  in  verifying  that 
the  dairy  operation  produced  and 
marketed  milk  commercially  during  the 
fourth  quarter  of  1998  and  the  base 
period  milk  marketings  indicated  on 
Form  CCC-1040.  Examples  of 
supporting  documentation  include,  but 
are  not  limited  to:  tank  records,  milk 
handler  records,  milk  marketing 
payment  stubs,  daily  milk  marketings, 
copies  of  any  payments  received  as 
compensation  from  other  sources,  or 
any  other  documents  available  to 
confirm  the  production  and  production 
history  of  the  dairy  operation.  In  the 
event  that  supporting  documentation  is 
not  presented  to  the  county  FSA  office 
requesting  the  information,  dairy 
operations  will  be  determined  ineligible 
for  benefits. 

§  1 430.506    Payment  rate  and  dairy 
operation  payment. 

(a)  Payments  under  this  subpart  may 
be  made  to  dairy  operations  only  on  the 
first  26,000  cvkTt  of  milk  produced  by 
them  from  cows  in  the  United  States 
actually  marketed  in  the  United  States 
during  the  base  period.  A  payment  rate 
will  be  determined  after  the  conclusion 
of  the  application  period,  and  shall  be 
calculated  by: 

(1)  Converting  whole  pounds  of  milk 
to  cwt; 
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(2)  To  aling  the  eligible  cwt  (not  to 
exceed  2  6,000  cwt)  of  milk  marketed 
commen:ially  during  the  base  period 
from  all  approved  applications;  and 

(3)  Dividing  the  amount  available  for 
Dairy  M;  irket  Loss  Assistance  Program 
by  the  tc  tal  ehgible  cwt  submitted  and 
approvei  1  for  pajTnent. 

(b)  Ea(  h  dairy  operation  payment  will 
be  calcu  ated  by  multiplying  the 
paymen  rate  determined  in  paragraph 
(a)  (3)  of  this  section  by  the  dairy 
operatic  I's  eligible  production. 

(c)  In  he  event  that  approval  of  all 
eligible  tpplications  would  result  in 
expenditures  in  excess  of  the  amount 
availabl*.  CCC  shall  reduce  the  payment 
rate  in  snch  manner  as  CCC,  in  its  sole 
discretion,  finds  fair  and  reasonable. 
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Misrepresentation  and  scheme 


airy  operation  shall  be 
to  receive  assistance  imder 
if  it  is  determined  by  the 
ittee  or  the  county 
to  have: 
pted  any  scheme  or  device 
which  t^nds  to  defeat  the  purpose  of 
this  proi 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting  a 
pro^amj  determination. 

(b)  Any  funds  disbursed  pursuant  to 
this  par?  to  a  dairy  operation  engaged  in 
a  misrepresentation,  scheme,  or  device, 
or  to  ani  other  person  as  a  result  of  the 
dairy  operation's  actions,  shall  be 
refunded  with  interest  together  with 
such  other  sums  as  may  become  due. 
Any  dairy  operation  or  person  engaged 
in  acts  prohibited  by  this  section  and 
any  daiijy  operation  or  person  receiving 
payment  under  this  subpart  shall  be 
jointly  a  nd  severally  liable  for  any 
refund  c  ue  under  this  section  and  for 
related  ( harges.  The  remedies  provided 
in  this  s  nbpart  shall  be  in  addition  to 
other  ci'ril,  criminal,  or  administrative 
remedie  s  which  may  apply. 


liy 
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§  1 430.5<  e    Maintaining  records. 

operations  making  application 
ts  under  this  program  must 
acciuate  records  and  accounts 
docimient  that  they  meet  all 

requirements  specified  in  this 
and  the  pounds  of  milk 
conunercially  dviring  the 
c  uarter  of  1998  and  the  base 
Such  records  and  accounts  must 
1  led  for  at  least  three  years  after 

of  the  cash  payment  to  dairy 
(  ns  under  this  program. 


§  1 430.5f9    Refunds;  joint  and  several 
liability 

(a)  In 

CO 


the  event  there  is  a  failiue  to 
mply  with  any  term,  requirement,  or 


condition  for  payment  arising  under  the 
application,  or  this  subpart,  and  if  any 
refund  of  a  payment  to  CCC  shall 
otherwise  become  due  in  connection 
with  the  application,  or  this  subpart,  all 
payments  made  under  this  subpart  to 
any  dairy  operation  shall  be  refunded  to 
CCC  together  with  interest  as 
determined  in  accordance  with 
paragraph  (c)  of  this  section  and  late- 
payment  charges  as  provided  for  in  part 
1403  of  this  chapter. 

(b)  All  persons  listed  on  a  dairy 
operation's  application  shall  be  jointly 
and  severally  liable  for  any  refund, 
including  related  charges,  which  is 
determined  to  be  due  for  any  reason 
under  the  terms  and  conditions  of  the 
application  or  this  subpart. 

(c)  Interest  shall  be  applicable  to 
refunds  required  of  the  dairy  operation 
if  CCC  determines  that  payments  or 
other  assistance  were  provided  to  the 
producer  was  not  eligible  for  such 
assistance.  Such  interest  shall  be 
charged  at  the  rate  of  interest  which  the 
United  States  Treasury  charges  CCC  for 
funds,  as  of  the  date  CCC  made  such 
benefits  available.  Such  interest  shall 
accrue  from  the  date  such  benefits  were 
made  available  to  the  date  of  repayment 
or  the  date  interest  increases  as 
determined  in  accordance  with 
applicable  regulations.  CCC  may  waive 
the  accrual  of  interest  if  CCC  determines 
that  the  cause  of  the  erroneous 
determination  was  not  due  to  any  action 
of  the  dairy  operation. 

(d)  Interest  determined  in  accordance 
with  paragraph  (c)  of  this  section  may 
be  waived  by  CCC  with  respect  to 
refunds  required  of  the  dairy  operation 
because  of  unintentional  misaction  on 
the  part  of  the  dairy  operation,  as 
determined  by  CCC. 

(e)  Late  payment  interest  shall  be 
assessed  on  all  refunds  in  accordance 
with  the  provisions  of,  and  subject  to 
the  rates  prescribed  in  7  CFR  part  1403. 

(f)  Dairy  operations  must  refund  to 
CCC  any  excess  payments  made  by  CCC 
with  respect  to  such  application. 

(g)  In  the  event  that  a  benefit  under 
this  subpart  was  provided  as  the  result 
of  erroneous  information  provided  by 
any  person,  the  benefit  must  be  repaid 
with  any  applicable  interest. 

Signed  at  Washington,  D.C.,  on  April  30, 
1999. 

Keith  Kelly, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
(FR  Doc,  99-11596  Filed  5-7-99:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  9 

RIN3150-AB94 

Government  in  the  Sunshine  Act 
Regulations 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule:  Notice  of  intent  to 

implement  currently  effective  rule  and 

request  for  comments. 

summary:  The  Nuclear  Regulatory 
Commission  (Commission)  is 
annoimcing  its  intent  to  implement  a 
final  rule,  published  and  made  effective 
in  1985,  that  amended  its  regulations 
applying  the  Govermnent  in  the 
Sxmshine  Act.  The  Commission  is 
taking  this  action  to  provide  an 
opportvmity  for  public  comment  on  its 
intent  because  of  the  time  that  has 
passed  since  the  Commission  last 
addressed  this  issue.  This  action  is 
necessary  to  complete  resolution  of  this 
issue. 

DATES:  The  May  21,  1985,  interim  rule 
became  effective  May  21,  1985.  Submit 
comments  by  June  9, 1999.  Unless  the 
Commission  takes  further  action,  non- 
Sunshine  Act  discussions  may  be  held 
beginning  June  1, 1999. 
ADDRESSES:  Submit  written  comments 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555- 
0001,  ATTN:  Rulemakings  and 
Adjudications  Staff. 

FOR  FURTHER  INFORMATION  CONTACT:  Trip 
Rothschild,  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  (301)  415- 
1607. 

SUPPLEMENTARY  INFORMATION:  The 
Commission,  through  this  notice  of  the 
Commission's  intent  to  implement  a 
rule  published  and  made  effective  in 
1985,  seeks  to  bring  closure  to  a 
rulemaking  that  amended  the  NRC's 
regulations  applying  the  Government  in 
the  Simshine  Act.  Because  of  the  years 
that  have  elapsed,  the  Commission  is 
providing  this  notice  of  its  intent  to 
implement  this  rule  and  is  providing  an 
opportunity  for  additional  public 
comment  on  the  Commission's  proposal 
to  implement. 

The  purpose  of  the  rule  is  to  bring  the 
NRC's  Simshine  Act  regulations,  and 
the  way  they  are  applied  by  NRC,  into 
closer  conformity  with  Congressional 
intent,  as  set  forUi  in  the  legislative 
history  of  the  Sunshine  Act  and  as 
clarified  in  a  unanimous  Supreme  Court 
decision,  FCC  v.  ITT  World 
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Communications,  466  U.S.  463  (1984). 
The  NRC's  original  Sunshine  Act 
regulations,  adopted  in  1977,  treated 
every  discussion  of  agency  business  by 
three  or  more  Commissioners,  no  matter 
how  informal  or  preliminary  it  might  be, 
as  a  "meeting"  for  Sunshine  Act 
purposes.  As  the  1984  Supreme  Court 
decision  made  clear,  however, 
"meetings,"  to  which  the  Act's 
procedural  requirements  apply,  were 
never  intended  to  include  casual, 
general,  informational,  or  preliminary 
discussions,  so  long  as  the  discussions 
do  not  effectively  predetermine  final 
agency  action.  These  kinds  of  "non- 
Sunshine  Act  discussions,"  which  can 
be  an  important  part  of  the  work  of  a 
multi-member  agency,  had  been 
foreclosed  at  NRC  since  1977  by  the 
agency's  unduly  restrictive 
interpretation  of  the  Sunshine  Act. 

In  response  to  the  Supreme  Court's 
clarification  of  the  law,  the  Commission 
in  1985  issued  an  immediately  effective 
rule  that  revised  the  definition  of 
"meeting"  in  the  NRC's  Sunshine  Act 
regulations.  To  ensure  strict  conformity 
with  the  law,  the  new  NRC  rule 
incorporated  verbatim  the  Supreme 
Court's  definition  of  "meeting."  The 
rule  change  drew  criticism,  however, 
much  of  it  directed  at  the  fact  that  it  was 
made  immediately  effective,  with  an 
opportunity  to  comment  only  after  the 
fact.  To  address  some  of  the  concerns 
raised,  the  NRC  informed  the  Congress 
that  it  would  not  implement  the  rule 
until  procedures  were  in  place  to 
monitor  and  keep  minutes  of  all  non- 
Sunshine  Act  discussions  among  three 
or  more  Commissioners.  No  such 
procedures  were  ever  adopted,  however, 
nor  was  the  rule  itself  implemented,  and 
the  issue  remained  pending  fi-om  1985 
on. 

The  Commission  believes  that  it  is 
time  to  bring  the  issue  of  the  NRC's 
Sunshine  Act  rules  to  a  resolution.  As 
noted,  because  of  the  many  years  that 
have  passed  since  the  Commission  last 
addressed  this  issue,  the  NRC  is 
providing  this  notice  of  its  intent  finally 
to  implement  and  use  the  1985  rule,  and 
providing  30  days  for  public  comment 
on  the  Commission's  proposal  to 
implement.  The  Commission  will  not 
modify  its  ciurent  practices,  under 
which  no  non-Simshine  Act  discussions 
take  place,  until  it  has  had  the 
opportunity  to  consider  any  comments 
received. 

I.  Background 

On  April  30,  1984,  the  United  States 
Supreme  Court  issued  its  first  decision 
interpreting  the  Government  in  the 
Sunshine  Act,  Federal  Communications 
Commission  v.  ITT  World 
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Communications,  466  U.S.  463.  Though 
the  case  could  have  been  decided  on 
narrow,  fact-specific  grounds,  the  Court 
used  the  opportunity  to  offer  guidance 
on  what  leading  commentators  have 
described  as  "one  of  the  most 
troublesome  problems  in  interpreting 
the  Sunshine  Act":  the  definition  of 
"meeting"  as  that  term  is  used  in  the 
Act.  R.  Berg  and  S.  Klitzman,  An 
Interpretive  Guide  to  the  Government  in 
the  Sunshine  Act  (1978),  at  3.  The  Court 
rejected  the  broad  view  of  the  term 
"meeting"  that  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  had  taken.  It  declared  that  the 
statutory  definition  of  a  "meeting" 
contemplated  "discussions  that 
'effectively  predetermine  official 
actions.'  "  The  Court  went  on: 

Such  discussions  must  be  "sufficiently 
focused  on  discrete  proposals  or  issues  as  to 
cause  or  be  lilcely  to  cause  the  individual 
participating  members  to  form  reasonably 
firm  positions  regarding  maUers  pending  or 
likelv  to  arise  before  the  agency."  466  U.S. 
at  471. 

The  Court  reviewed  the  legislative 
history,  demonstrating  how  in  the 
process  of  revising  the  original  bill. 
Congress  had  narrowed  the  Act's  scope. 
In  the  Court's  words,  "the  intent  of  the 
revision  clearly  was  to  permit 
preliminary  discussion  among  agency 
members."  Id.  at  471,  n.7.  The  Coiut 
explained  Congress's  reasons  for 
limiting  the  reach  of  the  Sunshine  Act: 

Congress  in  drafting  the  Act's  definition  of 
"meeting"  recognized  that  the  administrative 
process  cannot  be  conducted  entirely  in  the 
public  eye.  "[I]nformal  background 
discussions  [that]  clarify  issues  and  expose 
varying  views"  are  a  necessary  part  of  an 
agency's  work.  [Citation  omitted.)  The  Act's 
procedural  requirements  effectively  would 
prevent  such  discussions  and  thereby  impair 
normal  agency  operations  without  achieving 
significant  public  benefit.  Section  552b(a)(2) 
therefore  limits  the  Act's  application.  *   *   * 

Id.  at  469-70. 

At  the  time  the  Supreme  Court 
handed  down  the  rTT  decision,  the 
Nuclear  Regulatory  Commission  had  for 
almost  eight  years  applied  the 
Government  in  the  Sunshine  Act  as 
though  it  required  every  discussion  of 
agency  business  to  be  conducted  as  a 
"meeting."  Recognizing  that  the 
Supreme  Court's  guidance  indicated 
that  the  NRC's  interpretation  of 
"meeting"  had  been  unduly  broad,  the 
NRC's  Office  of  the  General  Counsel 
(OGC)  advised  the  Commissioners  in 
May  1984  that  the  decision  seemed 
significant:  the  decision  was  unanimous 
and  it  was  the  first  time  that  the 
Supreme  Court  had  addressed  the  Act. 
OGC  suggested  that  revisions  in  the 
NRC's  regulations  might  be  appropriate 


to  bring  the  NRC  into  line  with 
Congressional  intent. 

Soon  after  that,  in  August  1984,  the 
Administrative  Conference  of  the 
United  States  (a  body,  since  abolished, 
to  which  the  Sunshine  Act  assigned  a 
special  role  in  the  implementation  of 
the  Act  by  federal  agencies)  issued 
Recommendation  84-3,  based  upon  an 
extensive  study  of  the  Sunshine  Act. 
The  Administrative  Conference  was 
troubled  by  what  it  saw  as  one  harmful 
effect  of  the  Act  on  the  functioning  of 
the  multi-member  agencies. 
Commenting  that  "one  of  the  clearest 
and  most  significant  results  of  the 
Government  in  the  Sunshine  Act  is  to 
diminish  the  collegial  character  of  the 
agency  decision  making  process,"  the 
Administrative  Conference 
recommended  that  Congress  consider 
whether  the  Act  should  be  revised.  The 
Conference  observed: 

Although  the  legislative  history  indicates 
Congress  believed  that,  after  the  initial  period 
of  adjustment.  Sunshine  would  not  have  a 
significant  inhibiting  effect  on  collegial 
exchanges,  unfortunately  this  has  not  been 
the  case. 

If  Congress  decided  that  revisions 
were  in  order,  the  Conference  said,  it 
recommended  that  agency  members  be 
permitted  to  discuss  "the  broad  outlines 
of  agency  policies  and  priorities"  in 
closed  meetings.  The  Administrative 
Conference  did  not  address  the 
distinction  between  "meetings"  and 
those  discussions  that  are  outside  the 
scope  of  the  Act. 

n.  The  NRC's  1985  Rule 

On  May  21,  1985  (50  FR  20889),  the 
Nuclear  Regulatory  Commission  issued 
new  regulations  implementing  the 
Government  in  the  Sunshine  Act.  As  a 
legal  matter,  the  NRC  could  have 
continued  to  use  the  language  of  its 
existing  regulations,  and  reinterpreted 
them  in  accordance  with  the  Supreme 
Court's  decision.  However,  the  NRC 
decided  that  in  the  interest  of  openness, 
it  should  declare  explicitly  that  its  view 
of  the  Act's  requirements  had  changed 
in  light  of  the  Court's  ruling. 

The  revised  rule  conforms  the 
definition  of  "meeting"  in  the 
Commission's  rules  to  the  guidance 
provided  by  the  Supreme  Court  by 
incorporating  the  very  language  of  the 
Court's  decision  into  its  revised 
definition.  Specifically,  it  provides,  at 
10  CFR  9.101(c): 

Meeting  means  the  deliberations  of  at  least 
a  quorum  of  Commissioners  where  such 
deliberations  determine  or  result  in  the  joint 
conduct  or  disposition  of  official 
Commission  business,  that  is,  where 
discussions  are  sufficiently  focused  on 
discrete  proposals  or  issues  as  to  cause  or  to 


24938 


be  likely 

members 

regarding 

before  th( 

permittee 

not  const 

definitior 


o 


cause  the  individual  participating 
lo  form  reasonably  firm  positions 
matters  pending  or  likely  to  arise 
agency.  Deliberations  required  or 
by  §§  9.105.  9.106,  or  9.108(c)  do 
tute  "meetings"  within  this 


opportunity 
briefing: 
category 
pre- 198  J 
briefing 
matter  o 

The  N  IC 
controve  rsial 
Congresiiic 
directed 
make  thi  ( 
Commission 
would 
discussit)ns 
place  to 

In  Dec  ember 
the  General 
ru 

on  the 
re 

the  Comkniss 
commer  ts 
Associal  ion 
to  addre  ss 
includii  g 
NRC's 
therefor  i 
the  matter 
implementation 


ilemak  ng 


3spond  }d 


ra.The 


tie 


Federal  Register /Vol.  64,  No.  89 /Monday,  May  10.  1999 /Rules  and  Regulations 


Under  the  rule,  which  was  adopted  as 
an  immediately  effective  "interim"  rule 
(it  was  c  laracterized  as  "interim"  to 
reflect  tl  e  fact  that  it  was  being  made 
effective  before  any  comments  were 
received! and  addressed),  with  an 
for  public  comment, 
were  excluded  from  the 
of  "meetings."  In  the  NRC's 
regulations,  by  contrast, 
were  treated  as  meetings,  as  a 
policy. 
~'s  1985  rule  proved 

In  response  to 

ional  criticism,  much  of  it 

at  the  Commission's  decision  to 

rule  immediately  effective,  the 

assured  the  Congress  that  it 

conduct  no  non-Sunshine  Act 

until  procedures  were  in 

'ovem  such  discussions. 

1985,  the  NRC's  Office  of 
Counsel  forwarded  a  final 
paper  in  which  comments 
i]  iterim  rule  were  analyzed  and 
to.  However,  by  the  time  that 

ion  was  briefed  on  the 
the  American  Bar 
had  announced  its  intention 
Sunshine  Act  issues, 
matters  directly  related  to  the 
rulemaking.  The  Commission 
decided  to  withhold  action  on 
and  to  defer  actual 

and  use  of  the  1985  rule 
pendind  receipt  of  the  AB  A's  views. 


American  Bar  Association  Acts 


fall  of  1985,  William  Murane, 

of  tlie  Administrative  Law 
of  the  American  Bar 

announced  that  the 
of  the  Administrative  Law 
lad  decided  to  involve  itself  in 
over  the  Sunshine  Act 
^ffect  on  the  collegial  character 
decision  making. 

Law  Review,  Fall  1985, 
No.  4,  at  p.  V.  The  Task  Force 
by  the  Administrative  Law 
ultimately  focused  on  a  single 
definition  of  "meeting"  under 
Act.  Its  report  and 

were  accepted  by  the 
ive  Law  Section  in  April 
by  the  full  American  Bar 
ion  in  February  1987. 
s  recommendation  and 
finned  that  the  Commission's 
of  the  Sunshine  Act,  as 

by  the  Supreme  Court  in  the 
ion.  was  legally  correct. 
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Moreover,  the  legal  standard  set  forth  in 
the  ABA  recommendation  incorporated 
the  identical  language  from  the  Supreme 
Coiul  opinion  which  the  NRC  had 
included  in  its  1985  rule:  i.e.,  the 
provision  stating  that  for  a  discussion  to 
be  exempt  from  the  definition  of 
"meeting,"  it  must  be  "[not]  sufficiently 
focused  on  discrete  proposcds  or  issues 
as  to  cause  or  be  likely  to  cause  the 
individual  participating  [agency] 
members  to  form  reasonably  firm 
positions  regarding  matters  pending  or 
likely  to  arise  before  the  agency." 
Subject  to  that  qualification,  the  ABA 
guidelines  provide  that  the  definition  of 
"meeting"  does  not  include: 

(a)  Spontaneous  casual  discussions  among 
agency  members  of  a  subject  of  common 
interest;  (b)  Briefings  of  agency  members  by 
staff  or  outsiders.  A  key  element  would  be 
that  the  agency  members  be  primarily 
receptors  of  information  or  views  and  only 
incidentally  exchange  views  with  one 
another;  (c)  General  discussions  of  subjects 
which  are  relevant  to  an  agency's 
responsibilities  but  which  do  not  pose 
specific  problems  for  agency  resolution;  and 
(d)  Exploratory  discussions,  so  long  as  they 
eu-e  preliminary  in  nature,  there  are  no 
pending  proposals  for  agency  action,  and  the 
merits  of  any  proposed  agency  action  would 
be  open  to  full  consideration  at  a  later  time. ' 

Tne  ABA  report  disposed  of  the 
suggestion,  advanced  by  some  critics  of 
the  NRC's  interim  rule,  "that  the 
Supreme  Court's  opinion  should  be 
limited  to  the  facts  before  the  Court." 
While  it  recognized  that  the  case  could 
have  been  decided  on  fact-specific 
grounds,  the  report  observed  that: 

[Ijt  cannot  be  assumed  that  the  Supreme 
Court  got  carried  away  or  that  it  was  unaware 
that  the  definition  of  "meeting"  was 
controversial  and  "one  of  the  most 
troublesome  problems  in  interpreting  the 
Sunshine  Act."  [Interpretive  Guide  3.)  We 
concluded  therefore,  that  the  Supreme  Court 
meant  what  it  said  in  ITT  World 
Communications,  and  that  it  intended  to 
provide  guidance  to  agencies  and  the  courts 
in  applying  the  definition  of  "meeting." 
Report  at  7. 

The  ABA  report  also  rejected  the 
argimtient  that  because  of  the  "difficulty 
of  specifying  in  advance  those 
characteristics  of  a  particular  discussion 
which  will  cause  it  to  fall  short  of 
becoming  a  meeting,"  the  Supreme 
Court's  view  of  the  Act  should  not 
become  part  of  agency  practice. 
[Emphasis  in  the  original.]  The  logic  of 
this  argument,  said  the  ABA  report, 
would  permit  no  discussion  whatever  of 
agency  business  except  in  "meetings,"  a 
result  which  "seems  clearly  to  us  not  to 
have  been  intended  by  Congress." 


'  A  fuller  description  of  the  types  of  discussions 
fitting  in  these  four  categories  may  be  found  at 
pages  9  to  11  of  the  ABA  report. 


Report  at  8.  The  report  noted  that  this 
argument  in  essence  was  a  claim  that 
agencies  should  apply  a  different 
standard  from  the  one  specified  by 
Congress  for  distinguishing  "meetings" 
from  discussions  that  are  not 
"meetings."  The  ABA  explained: 

*   *   *  Congress  can  hardly  have  gone  to 
such  pains  to  articulate  a  narrower  standard 
had  it  not  expected  the  agencies  to  use  the 
leeway  such  a  standard  provides,  and  if  they 
are  to  do  so,  they  must  attempt  to  set  out  in 
advance,  whether  by  regulation  or  internal 
guidelines,  the  elements  or  characteristics  of 
a  discussion  which  will  cause  it  to  fall  short 
of  being  a  meeting.  Report  at  8,  fn.  9. 

The  ABA  report's  conclusion  was  a 
measured  endorsement  of  the  value  of 
non-Sunshine  Act  discussions.  After 
stressing  that  its  purpose  was  not  to 
urge  agencies  to  close  discussions  now 
held  in  open  session,  the  report  made 
clear  that  its  focus,  rather,  was  on  the 
discussions  which,  because  of  the 
Sunshine  Act,  are  never  initiated  in  the 
first  place.  It  said: 

But  the  fact  is  that  the  Sunshine  Act  has 
had  an  inhibiting  effect  on  the  initiation  of 
discussions  among  agency  members.  This  is 
the  conclusion  of  the  Welbom  report  [to  the 
Administrative  Conference],  and  it  is 
confirmed  by  our  meeting  with  agency 
general  counsels  *   *   •  (Tjhe  Act  has  made 
difficult  if  not  impossible  the  maintenance  of 
close  day-to-day  working  relationships  in 
[five-member  and  three-member]  agencies. 
*   *   *  We  believe  that  a  sensible  and 
sensitive  application  of  the  principles 
annoimced  in  the  ITT  case  can  ease  the 
somewhat  stilted  relationships  that  exist  in 
some  agencies.  Report  at  11-12.  [Emphasis  in 
the  original.] 

The  ABA  report  made  clear  that  it  did 
not  regard  the  opportunity  for  non- 
Sunshine  Act  discussions  as  a  panacea 
for  the  Sunshine-caused  loss  of 
collegiality  which  the  Administrative 
Conference  had  identified,  and  which 
the  ABA'S  own  inquiry  had  confirmed. 
The  Report  concluded  that  the  impact  of 
loosened  restrictions,  was  likely  to  be 
"slight,"  though  it  saw  "some  tendency 
to  increase  collegiality  *  *  *  to  the 
extent  that  it  would  contribute  to  more 
normal  interpersonal  relationships 
among  agency  members."  Report  at  12. 
The  Report  also  observed  that 
collegiality  is  most  important  in  group 
decision-making  sessions,  where  the 
Act's  "meeting"  requirements  clearly 
apply. 

■The  ABA  report  recommended  that 
agencies  follow  procedures  for  the 
monitoring  and  memorialization  of  non- 
Sunshine  Act  discussions  to  give 
assurance  to  the  public  that  they  are 
staying  within  the  law.  The  ABA  made 
clear  that  this  was  a  policy 
recommendation,  not  a  matter  of  legal 
obligation.  (The  report  noted  at  one 
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point  that  if  a  discussion  "is  not  a 
'meeting,'  no  announcement  or 
procedures  are  required  because  the  Act 
has  no  application."  Report  at  6.)  The 
ABA  recommended  that  General 
Coimsels  brief  agency  members  in 
advance  on  the  requirements  of  the  law, 
to  assure  their  familiarity  with  the 
restrictions  on  non-Sunshine  Act 
discussions,  and  that  non-Sunshine  Act 
discussions  (other  than  "spontaneous 
casual  discussions  of  a  subject  of 
common  interest")  be  monitored,  either 
by  the  General  Counsel  or  other  agency 
representatives,  and  memorialized 
through  notes,  minutes,  or  recordings. 

rV.  Further  Developments 

On  August  5,  1987,  an  amendment 
was  offered  to  the  NRG  authorization 
bill  to  bar  the  Commission  from  using 
any  funds  in  fiscal  year  1988  or  1989  "to 
hold  any  Nuclear  Regulatory 
Commission  meeting  in  accordance 
with  the  interim  [Sunshine  Act]  rule 
[published  in]  the  Federal  Register  on 
May  21,  1985."  133  Cong.  Rec.  H7178 
(Aug.  5.  1987).2  As  Chairman  Philip 
Sharp  of  the  Subcommittee  on  Energy 
and  Power  of  the  House  Committee  on 
Energy  and  Commerce  explained,  the 
amendment  "simply  neutralizes  a  rule 
change."  The  amendment,  passed  by  a 
voice  vote,  was  not  passed  by  the  Senate 
and  thus  was  not  enacted  into  law. 

The  Commission  took  no  further 
action  regarding  the  Sunshine  Act  after 
1985,  and  the  issue  was  allowed  to 
become  dormant.  While  the  "interim" 
rule  of  1985  has  remained  in  effect  and 
on  the  books,  at  10  Code  of  Federal 
Regulations,  Part  9,  the  Commission  has 
continued  to  apply  its  pre-1985  rules. 
Accordingly,  all  discussions  of  business 
by  three  or  more  Commissioners  have 
continued  to  be  treated  as  "meetings," 
whether  formal  or  informal,  deliberative 
or  informational,  decision-oriented  or 
preliminary,  planned  or  spontaneous. 
No  non-Sunshine  Act  discussions  of  any 
kind  have  been  held.  In  the  meantime, 
some  other  agencies  adopted  and 
implemented  ndes  that  permit  informal 
discussions  that  clarify  issues  and 
expose  varying  views  but  do  not 
effectively  predetermine  official  actions, 
discussions  of  the  sort  that  the  Court's 
ITT  decision  said  are  a  "necessary  part 
of  an  agency's  work."  466  U.S.  at  469- 
70.  See,  for  example,  the  Occupational 
Safety  and  Health  Review  Commission's 
(OSHRC)  and  Defense  Nuclear  Facility 
Safety  Board's  (DNFSB)  definitions  of 
"meeting",  at  29  CFR  2203.2(d)  (50  FR 


2  The  text  of  the  amendment  and  the  colloquy 
surrounding  its  adoption  by  the  House  of 
Representatives  are  also  reprinted  in  full  in  SECY- 
88-25. 


51679;  1985)  and  10  CFR  1704.2(d)(5) 
(56  FR  9609;  1991),  respectively. 

In  February  1995,  Commissioner 
Steven  M.H.  Wallman  of  the  Securities 
and  Exchange  Commission,  joined  by 
twelve  other  Commissioners  or  former 
Conunissioners  of  four  independent 
regulatory  agencies  (the  Securities  and 
Exchange  Commission,  Federal 
Communications  Commission, 
Commodity  Futures  Trading 
Commission,  Federal  Trade 
Commission),  wrote  to  the 
Administrative  Conference  of  the 
United  States  to  virge  a  reevaluation  of 
the  Sunshine  Act.  The  group  expressed 
strong  support  for  the  Act's  objective  of 
ensuring  greater  public  access  to  agency 
decision-making,  but  questioned 
whether  the  Act,  as  currently  structiued 
and  interpreted,  was  achieving  those 
goals.  The  group  said  that  the  Act  has 
a  "chilling  effect  on  the  willingness  and 
ability  of  agency  members  to  engage  in 
an  open  and  creative  discussion  of 
issues."  It  continued; 

In  almost  all  cases,  agency  members 
operating  under  the  Act  come  to  a  conclusion 
about  a  matter  *   *   *  without  the  benefit  of 
any  collective  deliberations.  [Footnote 
omitted.)  This  is  directly  in  conflict  with  the 
free  exchange  of  views  that  we  believe  is 
necessary  to  enable  an  agency  member  to 
fulfill  adequately  his  or  her  delegated  duties, 
and  to  be  held  accountable  for  his  or  her 
actions. 

We  are  also  of  the  view  that  the  Act  is  at 
odds  with  the  underlying  principles  of  multi- 
headed  agencies.  These  agencies  were 
created  to  provide  a  number  of  benefits, 
including  collegia!  decision  making  where 
the  collective  thought  process  of  a  number  of 
tenured,  independent  appointees  would  be 
better  than  one.  Unfortunately,  the  Act  often 
turns  that  goal  on  its  head,  resulting  in 
greater  miscommunication  and  poorer 
decision  making  by  precluding,  as  a  matter 
of  fact,  the  members  from  engaging  in 
decision  making  in  a  collegia!  way.  As  a 
result,  the  Act  inadvertently  transforms 
multi-headed  agencies  into  bodies  headed  by 
a  number  of  individually  acting  members. 
[Footnote  omitted.) 

The  group  identified  as  one  problem 
the  issue  confronted  by  the  NRC's  1985 
rulemaking:  that  "many  agencies" 
avoided  the  problem  of  distinguishing 
between  "preliminary  conversations, 
which  are  outside  of  the  Act,  and 
deliberations,  which  trigger  the  Act,"  by 
a  blanket  prohibition,  as  a  matter  of 
general  policy,  against  any  conversation 
among  a  quorum  of  agency  members, 
except  in  "meetings"  under  the 
Simshine  Act.  While  such  bright-line 
policies  were  easy  to  apply  and 
effective,  the  letter  said,  they  were  often 
over-inclusive,  barring  discussion  of 
even  the  most  preliminary  views  and 
often  impeding  the  process  of  agency 
decision-making. 


The  Administrative  Conference,  then 
soon  to  be  abolished,  took  up  the 
group's  challenge,  assembled  a  special 
committee  to  study  the  Sunshine  Act, 
and  convened  a  meeting  in  September, 
1995,  to  discuss  the  Act,  its  problems, 
and  possible  remedies.  The  Conference 
appeared  to  be  looking  for  some 
compromise,  acceptable  both  to  the 
Federal  agencies  and  to  representatives 
of  the  media,  that  would  acknowledge 
the  Act's  impairment  of  the  collegia! 
process  and  try  to  remedy  that  by  giving 
greater  flexibility  to  agencies  in 
applying  the  Act.  No  consensus 
developed,  however.  The 
Administrative  Conference,  apparently 
recognizing  that  there  would  be  no 
meeting  of  the  minds  between  critics 
and  defenders  of  the  Sunshine  Act,  did 
not  piu'sue  its  efforts  to  find  common 
ground. 

V.  Conclusions 

The  Commission  has  taken  into 
accoimt  information  from  a  nimiber  of 
quarters,  as  well  as  its  own  experience 
in  implementing  the  Sunshine  Act.  It 
has  considered,  among  other  things,  the 
language  of  the  statute  and  its  legislative 
history;  the  Supreme  Coiul's  decision  in 
the  ITT  case;  Recommendation  84-3  of 
the  Administrative  Conference  of  the 
United  States;  the  findings  of  the 
American  Bar  Association;  actual 
practice  at  other  federal  agencies, 
including  the  DNFSB  and  OSHRC;  and 
the  advice  letter  from  numerous 
Commissioners  and  former 
Commissioners  of  four  other 
independent  regulatory  agencies. 

Based  on  all  of  these,  the  Commission 
believes  that  while  the  Sujishine  Act's 
objectives,  which  include  increjising 
agency  opeimess  and  fostering  public 
understanding  of  how  the  multi-member 
agencies  do  business,  are  laudable,  it  is 
important  to  recognize  exactly  what  it 
was  that  Congress  legislated.  The 
legislative  history,  as  the  Supreme  Court 
explained,  shows  that  Congress 
carefully  weighed  the  competing 
considerations  involved:  the  public's 
right  of  access  to  significant 
information,  on  the  one  hand,  and  the 
agencies'  need  to  be  able  to  fiuiction  in 
an  efficient  and  collegia!  manner  on  the 
other.  Congress  struck  a  balance:  it  did 
not  legislate  openness  to  the  maximimi 
extent  possible,  nor  did  it  provide 
unfettered  discretion  to  agencies  to  offer 
only  as  much  public  access  as  they 
might  choose.  Rather,  it  crafted  a  system 
in  which  the  Sunshine  Act  would  apply 
only  to  "meetings,"  a  term  carefully 
defined  to  exclude  preliminary, 
informal,  and  informational  discussions, 
and  then  provided  a  series  of 
exemptions  to  permit  closure  of  certain 
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catego'ies  of  "meetings."  Unfortunately, 
in  part  because  of  advice  from  the 
lustice  Department  in  1977  that  later 
provec  to  be  erroneous,  the 
Comm  ssion's  original  Sunshine  Act 
regula  ions  did  not  give  due  recognition 
to  the  lalance  contemplated  by 
Congre  ss.  Rather,  the  regulations 
mistak  mly  took  the  approach  that  every 
discusi  ion  among  three  or  more 
Comm  ssioners,  no  matter  how  far 
remove  d  from  being  "discussions  that 
effecti\  ely  predetermine  official 
actions."  in  the  Supreme  Court's  words, 
should  be  considered  a  "meeting."  466 
U.S.  at  471. 

At  th  B  time  that  the  Commission 
changed  its  Sunshine  Act  rules  in  1985. 
many  c  f  its  critics  appeared  to  believe 
that  if  I  le  rule  change  were 
implemented,  numerous  discussions 
currency  held  in  public  session  would 
instead  be  held  behind  closed  doors. 
This  WIS  a  misapprehension.  Indeed,  if 
there  is  one  point  that  needs  to  be 
empha!  ized  above  any  other,  it  is  that 
the  obj<  ctive  of  the  1985  rule  is  not  that 
discuss  ions  heretofore  held  in  public 
session  should  become  non-Sunshine 
Act  dis  mssions;  rather,  the  focus  of  the 
1985  ni  le  is  on  the  discussions  that 
current  y  do  not  take  place  at  all.  This 
was  als  )  the  focus  of  the  American  Bar 
Associj  tion  and  the  authors  of  the  1995 
letter  tc  the  Administrative  Conference. 

The  ( lommission  believes  that  non- 
Sunshii  le  Act  discussions  can  benefit 
the  agei  icy  and  thereby  benefit  the 
public  1  vhich  the  NRC  serves.  This  view 
did  not  originate  with  the  Commission 
by  any  means.  On  the  contrary,  as 
describitd  above,  the  starting  point  of 
the  Commission's  analysis  is  Congress's 
recogni  ion  that  "  'informal  background 
discuss  ons  [that]  clarify  issues  and 
expose  varying  views'  are  a  necessary 
part  of  i  n  agency's  work,"  and  that  to 
apply  tl  e  Act's  requirements  to  them 
would,  n  the  words  of  the  Supreme 
Court,  "impair  normal  agency 
operatic  ns  without  achieving  significant 
public  lenefit."  466  U.S.  463.  469. 

For  cdnvenience.  the  ciurently 
effectivd  (but  not  implemented)  1985 
rule  is  i  icluded  in  this  notice  and  the 
Commii  sion  is  providing  30  days  for 
public  comment  on  its  stated  intent  to 
implemsnt  the  1985  rule.  No  non- 
Sunshir  e  Act  discussions  will  be  held 
during  t  tie  period  for  public  comment 
and  for  i  21 -day  period  following  close 
of  the  c(  imment  period  to  allow  the 
Conunis  sion  to  consider  the  public 
comments.  Absent  further  action  by  the 
Commission.  non-Sunshine  Act 
discussions  may  be  held  conunencing 
21  days  after  the  close  of  the  comment 
period. 


From  previous  comments,  the 
following  are  possible  questions  about 
the  1985  rule,  and  the  Commission's 
responses  to  those  questions. 

1 .  What  types  of  discussions  does  the 
Commission  have  in  mind,  and  what 
does  it  seek  to  accomplish  with  this 
rule? 

Answer:  First  and  foremost,  the 
Commission  would  like  to  be  able  to  get 
together  as  a  body  with  no  fixed  agenda 
other  than  to  ask  such  questions  as: 
"How  is  the  Commission  functioning  as 
an  agency?  How  has  it  performed  over 
the  past  year?  What  have  been  its  major 
successes  and  failures?  What  do  we  see 
coming  in  the  next  year?  In  the  next  five 
years,  and  ten  years?  How  well  are  our 
components  serving  us?  Are  we  getting 
our  message  to  the  industry  we  regulate 
and  to  the  public?  Are  we  working 
effectively  with  tlie  Congress?"  This 
kind  of  "big  picture"  discussion  can  be 
invaluable.  C3ne  of  the  regrettable  effects 
of  the  Sunshine  Act.  as  documented  as 
long  ago  as  1984.  in  Administrative 
Conference  Recommendation  84-3,  has 
been  the  loss  of  collective  responsibility 
at  the  agencies,  and  the  shift  of 
authority  from  Presidentially  appointed 
and  accountable  agency  members  to  the 
agencies'  staffs.  The  Commission 
believes  that  "big  pictiu'e"  discussions 
served  a  valuable  function  in  pre- 
Sunshine  Act  days  at  NRC  and  can  do 
so  again,  helping  to  assure  that  the 
Commissioners  serve  the  public  with 
maximum  effectiveness  and 
accountability. 

The  Commission  believes  that  some 
kinds  of  general,  exploratory 
discussions  can  be  useful  in  generating 
ideas.  Such  ideas,  if  developed  into 
more  specific  proposals,  will  become 
the  subject  of  subsequent  "meetings." 
The  Commission  recognizes  that  it 
would  be  incumbent  on  the  participants 
in  such  non-Sunshine  Act  discussions 
to  assure  that  they  remain  preliminary 
and  do  not  effectively  predetermine 
final  agency  action.  The  Commission 
believes  that  the  guidelines  proposed  by 
the  American  Bar  Association  are  the 
most  suitable  criteria  for  assvuing 
compliance  with  the  Act's  requirements. 

The  Commission  also  believes  that 
spontaneous  casual  discussions  of 
matters  of  mutual  interest — for  example, 
a  recent  news  story  relating  to  nuclear 
regulation — can  be  beneficial,  helping 
both  to  ensiue  that  Commissioners  are 
informed  of  matters  relevant  to  their 
duties  and  to  promote  sound  working 
relationships  among  Commissioners. 

2.  Is  it  really  clear  that  the  law 
permits  non-Sunshine  Act  discussions? 
Answer;  Yes,  beyond  any  reasonable 
doubt.  Congress  so  provided,  a 
unanimous  Supreme  Court  has  so 


found,  the  American  Bar  Association 
Task  Force  on  the  Simshine  Act  agreed, 
the  Council  of  the  Administrative  Law 
Section  of  the  American  Bar  Association 
adopted  the  Task  Force's  views,  and  the 
ABA's  full  House  of  Delegates  accepted 
the  Administrative  Law  Section's  report 
and  recommendation. 

3.  Didn't  the  ITT  case  involve  a  trip 
to  Europe  by  less  than  a  quorum  of  FCC 
members,  and  couldn't  the  case  be 
viewed  as  relating  to  those  specific 
facts? 

Answer:  The  case  was  resolved  on  two 
separate  groimds.  Although  the 
Supreme  Coiut  did  not  have  to  reach  the 
issue  of  what  constitutes  a  "meeting" 
under  the  Sunshine  Act,  it  did  so,  in 
order  (so  the  ABA  report  concluded)  to 
provide  guidance  to  agencies  and  the 
courts  on  a  difficult  aspect  of  Sunshine 
Act  law.  In  addressing  the  ambiguity  in 
the  definition  of  "meeting"  and  thus  the 
uncertainty  as  to  the  Act's  scope,  the 
Supreme  Court  was  acting  to  resolve  a 
problem  that  had  been  apparent  literally 
fi'om  the  day  of  its  enactment  into  law, 
as  President  Ford's  statement  in  signing 
the  bill,  on  September  13,  1976,  makes 
clear.  He  wrote: 

I  wholeheartedly  support  the  objective  of 
government  in  the  sunshine.  I  am  concerned, 
however,  that  in  a  few  instances 
unnecessarily  ambiguous  and  perhaps 
harmful  provisions  were  included  in  S.5. 
*   *  *  The  ambiguous  definition  of  the 
meetings  covered  by  this  act.  the  unnecessary 
rigidity  of  the  act's  procedures,  and  the 
potentially  burdensome  requirement  for  the 
maintenance  of  transcripts  are  provisions 
which  may  require  modification. 
Government  in  the  Sunshine  Act — S.5  (P.L. 
94-409).  Source  Book:  Legislative  History. 
Text,  and  Other  Documents  (1976),  at  832. 

4.  On  the  meaning  of  "meeting"  as 
used  in  the  Sunshine  Act,  aren't  the 
views  of  Congressional  sponsors  of  the 
legislation  entitled  to  consideration? 

Answer:  Yes,  when  they  appear  in  the 
pre-enactment  legislative  history.  In  the 
present  case,  for  exeunple,  the  Supreme 
Court  cited  the  remarks  of  the  House 
sponsor  of  the  Sunshine  Act, 
Representative  Dante  Fascell,  who 
introduced  the  report  of  the  Conference 
Conunittee  to  the  House.  He  explained 
to  his  colleagues  that  the  conferees  had 
narrowed  the  Senate's  definition  of 
"meeting"  in  order  "to  permit  casual 
discussions  between  agency  members 
that  might  invoke  the  bill's 
requirements"  under  the  Senate's 
approach.  122  Cong.  Rec.  28474  (1976), 
cited  at  466  U.S.  463,  470  n.7.  Likewise. 
Senator  Chiles,  the  Senate  sponsor  of 
the  bill,  described  the  definition  of 
"meeting"  in  the  final  bill  as  a 
"compromise  version."  122  Cong.  Rec. 
S15043  (Aug.  31.  1976).  reprinted  in 
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Government  in  the  Simshine  Act  Source 
Book.  In  any  case,  however,  once  the 
Supreme  Coiul  has  declared  what  the 
law  requires,  federal  agencies  are  bound 
to  follow  its  guidance. 

5.  Is  there  any  basis  in  the  legislative 
history  for  the  notion  that  non-Sunshine 
Act  discussions  are  not  only 
permissible,  but  useful? 

Answer:  Yes.  The  point  was  made 
forcefully  by  Professor  Jerre  Williams 
(subsequently  a  judge  on  the  Fifth 
Circuit  Court  of  Appeals),  presenting  the 
views  of  the  American  Bar  Association. 
He  testified,  in  Congressional  hearings 
on  the  bill: 

One  of  the  most  critical  facets  of  the 
American  Bar  Association  view  has  to  do 
with  the  definition  of  "meeting."  The  ABA 
finnly  agrees  that  policy  must  not  be 
determined  by  informal  closed-door  caucuses 
in  advance  of  open  meetings.  On  the  other 
hand,  however,  the  ABA  believes  it 
important  that  "chance  encounters  and 
informational  or  exploratory  discussions"  by 
agency  members  should  not  constitute 
meetings  unless  such  discussions  are 
"relatively  formal"  and  "predetermine" 
agency  action. 

It  should  be  a  matter  of  concern  to  all  those 
interested  in  good  government  that  agency 
members  be  allowed  to  engage  in  informal 
work  sessions  at  which  they  may 
"brainstorm"  and  discuss  various  innovative 
proposals  without  public  evaluation  or 
censorship  of  their  search  for  new  and 
creative  solutions  in  important  policy  areas. 

All  persons  who  have  engaged  in 
policymaking  have  participated  in  such 
informal  sessions.  Sometimes  outlandish 
suggestions  are  advanced,  hopefully 
humorous  suggestions  abound.  But  out  of  ail 
this  may  come  a  new,  creative,  important 
idea.  There  is  time  enough  to  expose  that 
idea  to  public  scrutiny  once  it  has  been 
adequately  evaluated  as  a  viable  alternative 
which  ought  to  be  seriously  considered. 
[Emphasis  added.)  Hearings  Before  a 
Subcommittee  of  the  Committee  on 
Government  Operations,  House  of 
Representatives,  94th  Cong.,  First  Session 
(Nov.  6  and  12,  1975),  at  114-15. 

6.  Why  is  the  NRC  paying  so  much 
attention  to  the  ITT  case  and  ignoring 
the  Philadelphia  Newspapers  case 
which  dealt  specifically  with  NRC? 

Answer;  First  of  all,  the  ITT  case  dealt 
with  the  issue  of  what  is  a  "meeting," 
whereas  Philadelphia  Newspapers,  Inc. 
V.  NRC.  727  F.2d  1195  (D.C.  Cir.  1984). 
dealt  with  an  unrelated  issue:  whether 
a  particular  "meeting"  could  be  closed 
imder  the  Sunshine  Act.  Secondly,  the 
ITT  case  was  decided  by  the  Supreme 
Court,  and  as  such  would  be  entitled  to 
greater  weight  than  the  decision  of  one 
panel  of  a  Coiut  of  Appeals,  even  if  they 
were  on  the  same  issue.  Thirdly,  the  full 
D.C.  Circuit,  sitting  en  banc,  has 
severely  criticized  the  Philadelphia 
Newspapers  decision  for  digressing 


from  Congressional  intent  and  thereby 
reaching  an  "untoward  result."  Clark- 
Cowlitz  Joint  Operating  Agency  v.  FERC, 
798  F.2d  499,  503  n.5  (DC.  Cir.  1984). 

7.  If  it  is  so  clear  that  non-Sunshine 
Act  discussions  are  permissible,  why 
did  the  NRC  interpret  the  Act  differendy 
for  so  many  years? 

Answer:  In  part,  the  answer  lies  in  the 
fact  that  the  Justice  Department,  in  the 
years  1977  to  1981,  took  an  expansive 
view  of  the  definition  of  "meeting."  (See 
the  letter  from  Assistant  Attorney 
General  Barbara  A.  Babcock  reprinted  in 
the  Interpretive  Guide  at  p.  120.)  In 
contrast,  Berg  and  Klitzman,  the  authors 
of  the  Interpretive  Guide,  believed  that 
Congress  had  consciously  narrowed  the 
definition.  (See  the  Interpretive  Guide  at 
6-7.)  Because  the  Justice  Department 
defends  Simshine  Act  suits  in  the 
courts,  its  view  of  the  law's 
requirements  carried  considerable 
weight.  The  Supreme  Court's  decision 
in  the  ITT  case  resolved  the  issue 
definitively. 

8.  Didn't  the  NRC  acknowledge  in  its 
1977  rulemaking  that  it  was  going 
beyond  the  law's  requirements  in  the 
interest  of  the  Act's  "presimiption  in 
favor  of  opening  agency  business  to 
public  observation"?  Why  isn't  that 
rationale  still  applicable  today? 

Answer:  There  are  at  least  three 
factors  today  that  were  not  present  in 
1977:  (1)  the  Supreme  Court's  ITT 
decision,  which  makes  clear  that 
Congress  gave  the  agencies  authority  to 
hold  such  discussions  because  it 
thought  they  were  an  important  part  of 
doing  the  public's  business;  (2)  the 
Administrative  Conference 
recommendation  stating  that  the 
Sunshine  Act  has  had  a  much  more 
deleterious  effect  on  the  collegial  natiu% 
of  agency  decision  making  than  had 
been  foreseen;  and  (3)  the  American  Bar 
Association  report  stating  that  Congress 
gave  the  agencies  the  latitude  to  hold 
non-Simshine  Act  discussions  in  the 
expectation  they  woidd  use  it,  and 
suggesting  that  the  use  of  such 
discussions  might  help  alleviate  some  of 
the  problems  caused  by  the  Sunshine 
Act.  Moreover,  the  Commission  has  had 
the  benefit  of  its  own  and  other 
agencies'  experience  under  the  Act.  It 
should  be  emphasized  that  the 
Commission,  by  implementing  this  rule, 
is  not  implicitly  or  explicitly  urging  that 
the  Sunshine  Act  be  altered;  rather,  it  is 
saying  that  the  Sunshine  Act  should  not 
be  applied  even  more  restrictively  than 
Congress  intended  when  it  enacted  the 
statute. 

9.  Why  does  the  NRC  put  such 
reliance  on  the  ABA  report,  when  the 
ABA  made  a  point  of  saying  that  it  was 


not  urging  the  closing  of  any  meetings 
now  open? 

Answer:  The  question  misses  the 
point  of  the  ABA  comment.  In  the 
context  in  which  the  comment  appears 
in  the  ABA  report,  it  is  clear  that  die 
ABA  was  expressing  its  concern  for  the 
discussions  that  currently  do  not 
happen  at  all,  either  in  open  or  in  closed 
session,  because  the  Simshine  Act 
inhibits  the  initiation  of  discussions.  Its 
point  was  similar  to  that  made  by 
Professor  Williams  in  the  hearings  on 
the  bill  in  1975,  when  he  urged  that 
agency  members  not  be  deprived  of  the 
opportunity  to  generate  ideas  in 
"brainstorming  sessions" — ideas  which 
may  subsequently  be  the  subject  of 
"meetings"  if  they  turn  out  to  warrant 
formal  consideration.  As  we  have 
emphasized  above,  the  Commission  is 
not  proposing  to  close  any  meetings 
currenUy  held  as  open  public  meetings. 

10.  How  does  the  Commission  intend 
to  differentiate  between  "meetings"  and 
"non-Sunshine  Act  discussions'? 

Answer:  The  Commission  intends  to 
abide  by  the  guidance  provided  by  the 
Court  in  FCC  v.  /7T  World 
Communications  and  contained  in  our 
regulations,  in  differentiating  between 
"meetings"  and  non-Sunshine  Act 
discussions.  Applying  this  guidance,  the 
Commission  may  consider  conducting  a 
non-Sunshine  Act  discussion  when  the 
discussion  will  be  casual,  general, 
informational,  or  preliminary,  so  long  as 
the  discussion  will  not  effectively 
predetermine  final  agency  action. 
Whenever  the  Commission  anticipates 
that  a  discussion  seems  likely  to  be 
"sufficientiy  focused  on  discreet 
proposals  or  issues  as  to  cause  the 
individual  participating  members  to 
form  reasonably  firm  positions 
regarding  matters  pending  or  likely  to 
arise  before  the  agency,"  the 
Commission  will  treat  those  discussions 
as  "meetings."  See  id.  at  471. 

Further,  to  ensure  that  we 
appropriately  implement  the  Supreme 
Court  guidance  in  differentiating 
between  non-Sunshine  Act  discussions 
and  meetings,  the  Commission  will 
consider  the  ABA's  remarks  on  the 
seriousness  of  this  task.  For  instance, 
the  ABA  cautioned  that  a  non-Sunshine 
Act  discussion  "does  not  pose  specific 
problems  for  agency  resolution"  and 
agency  "members  are  not  deliberating  in 
the  sense  of  confronting  and  weighing 
choices."  Report  at  9-11. 

Some  specific  examples  of  the  kinds 
of  topics  that  might  be  the  subject  of 
non-Sunshine  Act  discussions  would 
include  generalized  "big  picture" 
discussions  on  such  matters  as  the 
following:  "How  well  is  the  agency 
functioning,  what  are  our  successes  and 
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exploratory  discussions 
ideas  might  include,  for 
e,  "Is  there  more  that  we  could 
through  the  Internet  to  inform 
ic  and  receive  public  input? 

our  use  of  the  Internet 
with  what  other  agencies  are 
Such  ideas,  if  followed  up  with 
proposals,  would  become  the 
of  later  "meetings"  within  the 
of  the  Sunshine  Act. 

casual  discussions  of 
of  mutual  interest  could  include 

of  a  recent  news  story 
to  NRC-licensed  activities,  or  a 
's  insights  and  personal 
from  a  visit  to  a  licensed 
or  other  travel.  Under  this 
three  Commissioners  would  be 

to  have  a  cup  of  coffee 
and  to  talk  informally  about 
that  include  business-related 
Under  the  Commission's  pre- 
such  informal  get-togethers 
uded. 

in  which  Commissioners  are 
information  but  do  not 
ves  deliberate  on  any  proposal 
could  include  routine  status 
from  the  staff. 

of  business-related 
not  linked  to  any  particular 

for  Commission  action  might 
an  upcoming  Congressional 

hearing  or  a  planned  all-hands 
for  employees. 

from  tne  issue  of  the 
on  of  "meeting,"  are  there  other 
that  the  interested  public 
aware  of? 

:  Yes,  one  minor  procedural 
he  1985  rule  includes  a 

stating  that  transcripts  of 
[Commission  meetings  wrill  be 
for  releasability  only  when 
a  request  from  a  member  of  the 
or  the  trjmscript.  Reviewing 
s  for  releasability  when  no  one 
in  reading  them  would  be 
of  agency  resources  and  thus  of 
's  money. 

the  Commission  adopt  any 
internal  procedures  for  its 

Act  discussions? 
•  For  an  initial  6-month  period 
Act  discussions,  the 
will  maintain  a  record  of 
and  subject  of,  and  participants 
scheduled  non-Sunshine  Act 
ons  that  three  or  more 
ioners  attend.  After  the  six- 
jeriod,  the  Commission  will 
he  usefulness  of  the  record- 
practice. 
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List  of  Subjects  in  10  CFR  Part  9 

Criminal  penalties,  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  requirements,  Sunshine 
Act. 

The  May  21,  1985  (50  FR  20863),  rule 
is  ciurently  effective  but  has  never  been 
implemented.  For  the  convenience  of 
the  reader,  the  Commission  is 
republishing  the  text  of  that  rule. 

PART  9— PUBLIC  RECORDS 

1 .  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

Subpart  A  is  also  issued  5  U.S.C.  ;  31  U.S.C 
9701;  Pub.  L.  99-570.  Subpart  B  is  also 
issued  under  5  U.S.C.  552a.  Subpart  C  is  also 
issued  under  5  U.S.C.  552b. 

2.  In  §  9.101,  paragraph  (c)  is 
republished  for  the  convenience  of  the 
reader  as  follows: 

§9.101     Definitions. 

***** 

(c)  Meeting  means  the  deliberations  of 
at  least  a  quonmi  of  Commissioners 
where  such  deliberations  determine  or 
result  in  the  joint  conduct  or  disposition 
of  official  Commission  business,  that  is, 
where  discussions  are  sufficiently 
focused  on  discrete  proposals  or  issues 
as  to  cause  or  to  be  likely  to  cause  the 
individual  participating  members  to 
form  reasonably  firm  positions 
regarding  matters  pending  or  likely  to 
arise  before  the  agency.  Deliberations 
required  or  permitted  by  §§  9.105,  9.106, 
or  9.108(c),  do  not  constitute 
"meetings"  within  this  definition. 
***** 

3.  In  §  9.108,  paragraph  (c)  is 
republished  for  the  convenience  of  the 
reader  as  follows: 

§  9.1 08    Certification,  transcripts, 
recordings  and  minutes 

***** 

(c)  In  the  case  of  any  meeting  closed 
pursuant  to  §  9.104,  the  Secretary  of  the 
Commission,  upon  the  advice  of  the 
General  Counsel  and  after  consultation 
with  the  Commission,  shall  determine 
which,  if  any,  portions  of  the  electronic 
recording,  transcript  or  minutes  and 
which,  if  any,  items  of  information 
withheld  pursuemt  to  §  9.105(c)  contain 
information  which  should  be  withheld 
pursuant  to  §  9.104,  in  the  event  that  a 
request  for  the  recording,  transcript,  or 
minutes  is  received  within  the  period 
during  which  the  recording,  transcript, 
or  minutes  must  be  retained,  under 
paragraph  (b)  of  this  section. 


Dated  at  Rockville,  Maryland,  this  4th  day 
of  May,  1999. 

For  the  Nuclear  Regulatory  Commission. 

Annette  Vietti-Cook, 

Secretary  of  the  Commission. 

[FR  Doc.  99-11669  Filed  5-7-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

15  CFR  Part  30 

[Docket  No.  990416099-9099-01] 

RIN  0607-AA32 

New  Canadian  Province  Import  Code 
for  Territory  of  Nunavut 

agency:  Bureau  of  the  Census, 

Commerce. 

action:  Final  rule. 

SUMMARY:  The  Bureau  of  the  Census  is 
amending  the  Foreign  Trade  Statistics 
Regulations  (FTSR),  to  add  a  new 
Canadian  Province/Territory  code  for 
the  Territory  of  Nunavut.  This  Canadian 
Territory  code  is  being  added  to  the 
existing  Canadian  Province/Territory 
codes  used  for  reporting  Canadian 
Province  of  Origin  information  on 
Customs  Entry  Records. 
EFFECTIVE  DATE:  The  provisions  of  this 
rule  are  effective  April  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Harvey  Monk,  Jr.,  Chief,  Foreign  Trade 
Division,  Bureau  of  the  Census,  Room 
2104,  Federal  Building  3,  Washington, 
DC  20233-6700,  by  telephone  on  (301) 
457-2255,  by  fax  on  (301)  457-2645,  or 
by  e-mail  at 

c.h.monk.jr@ccmail.census.gov.  For 
information  on  the  specific  Customs 
reporting  requirements  contact:  Dave 
Kahne,  U.S.  Customs  Service,  Room 
5.2c,  1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20229,  by  telephone  on 
(202)  927-0159  or  by  fax  on  (202)  927- 
1096. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

On  November  29,  1996,  the  U.S. 
Bureau  of  the  Census  (Census  Bureau), 
Department  of  Commerce,  and  the  U.S. 
Customs  Service  (Customs),  Department 
of  the  Treasury,  announced  the 
implementation  of  the  requirements  for 
collecting  Canadian  Province  of  Origin 
information  on  Customs  Entry  Records 
in  the  Federal  Register  (61  FR  60531). 
The  Supplementary  Information 
contained  in  that  notice  fully  recoimts 
the  development  of  the  program  for 
collecting  Canadian  Province  of  Origin 
information  on  Customs  import 
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documents.  Please  refer  to  that  notice 
for  details  on  the  implementation  of  that 
program. 

The  reporting  provisions  for 
collecting  Canadian  Province  of  Origin 
information  are  incorporated  in  FTSR, 
15  CFR  30.80,  "Imports  from  Canada." 
The  Census  Bureau  is  now  amending  1 5 
CFR  30.80(d)  to  add  a  new  Canadian 
Province/Territory  code  (XV)  for  the 
Territory  of  Nunavut.  The  Canadian 
Province  codes  are  used  to  report 
Canadian  Province  of  Origin 
information  on  Customs  Entry  Records 
required  for  all  U.S.  imports  that 
originate  in  Canada.  The  Census  Bureau 
is  coordinating  the  implementation  of 
this  rule  with  Customs.  This  action  is 
taken  to  fulfill  the  requirements  of  the 
1987  agreement  between  the  United 
States  and  Canada  under  which  the 
countries  agreed  to  replace  their 
requirements  for  reporting  export  data 
by  substituting  exchanged  import 
information.  The  Department  of 
Treasury  concurs  with  the  provisions 
contained  in  this  final  rule. 

Program  Requirements 

In  order  to  include  the  new  Canadian 
Province/Territory  code  for  the  Territory 
of  Nimavut,  the  Census  Bureau  is 
revising  15  CFR  30.80(d)  to  add  the  code 
XV  for  Nimavut  to  the  list  of  valid 
Canadian  Province/Territory  codes. 

Rulemaking  Requirements 

This  rule  is  exempt  from  all 
requirements  of  Section  553  of  the 
Administrative  Procedures  Act  because 
it  deals  with  a  foreign  affairs  function  (5 
U.S.C.  (A)  (D). 

Regulatory  Flexibility  Act 

Because  a  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  or  any  other  law,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  (5  U.S.C.  603(a)). 

Executive  Orders 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  This  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  the 
Federalism  assessment  imder  Executive 
Order  12612. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provisions 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  of  1995,  Pub.  L. 
104-13,  unless  that  collection  of 
information  displays  a  currently  valid 


Office  of  Management  and  Budget 
(OMB)  control  number. 

This  rule  covers  collection  of 
information  subject  to  PRA  provisions, 
which  OMB  cleared  under  Control 
Number  1515-0065.  For  further 
information  on  the  OMB  submission, 
contact  Dave  Kahne,  U.S.  Customs 
Service,  Room  5.2C,  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC  20229,  by 
telephone  on  202-927-0159  or  by  fax  on 
202-927-1096. 

This  rulemaking  will  have  no  impact 
on  the  current  reporting-hour  burden 
requirements  as  approved  under  OMB 
control  number  1515-0065. 

List  of  Subjects  in  IS  CFR  Part  30 

Economic  statistics.  Exports,  Foreign 
trade.  Reporting  and  recordkeeping 
requirements. 

Amendments  to  15  CFR  Part  30 

For  the  reasons  set  out  in  the 
preamble,  the  Census  Bureau  is 
amending  15  CFR  Chapter  I,  Part  30,  as 
follows: 

PART  30— FOREIGN  TRADE 
STATISTICS 

1.  The  authority  citation  for  15  CFR 
Part  30  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  13  U.S.C.  301- 
307;  Reorganization  Plan  No.  5  of  1950  (3 
CFR  1949-1953  Comp.,  1004);  Department  of 
Commerce  Organization  Order  No.  35-2A, 
August  4,  1975.  40  FR  42765. 

Subpart  F— Special  Provisions  for 
Particular  Types  of  Import 
Transactions 

2.  Section  30.80  (d)  is  revised  to  read 
as  follows: 

§30.80    Imports  from  Canada. 

***** 

(d)  The  Province  of  Origin  code 
replaces  the  Coimtry  of  Origin  code  only 
for  imports  that  have  been  determined, 
under  applicable  Customs  rules,  to 
originate  in  Canada.  Valid  Canadian 
Province/Territory  codes  are: 
XA— Alberta 
XB — New  Brunswick 
XC— British  Columbia 
XM — Manitoba 
XN — Nova  Scotia 
XO— Ontario 

XP — Prince  Edward  Island 
XQ— Quebec 
XS— Saskatchewan 
XT — Northwest  Territories 
XV— Nimavut 
XW — Newfoundland 
XY— Yukon 

Approved:  New  Canadian  Province  Import 
Code  for  Nunavut  Docket  Number 
990416099-9099-01. 


Dated:  April  13.  1999. 
Kenneth  Prewitt, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  99-11677  Filed  5-7-99;  8:45  am] 

BiUJNG  COOC  3510-07-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  98F-01 30] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  bis(2,2,6,6-tetramethyl-4- 
piperidinyl)  sebacate  as  a  thermal/light 
stabilizer  for  polymeric  adhesives  and 
pressure-sensitive  adhesives.  This 
action  responds  to  a  petition  filed  by 
Ciba  Specialty  Chemicals  Corp. 
DATES:  The  regulation  is  effective  May 
10,  1999.  Submit  vkrritten  objections  and 
request  for  a  hearing  by  June  9,  1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

RDR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of  - 
March  6,  1998  (63  FR  11263),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4574)  had  been  filed  by  Ciba 
Specialty  Chemicals  Corp.,  540  White 
Plains  Rd.,  P.O.  Box  2005.  Tarrytown, 
NY  10591-9005.  The  petition  proposed 
to  amend  the  food  additive  regulations 
in  §  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
bis(2,2,6,6-tetramethyl-4-piperidinyl) 
sebacate  as  a  thermal/light  stabilizer  for 
polymeric  adhesives  and  pressure- 
sensitive  adhesives. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe.  (2)  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  (3)  the  regulations  in 


2494^ 


§  178.;  010  should  be  amended  as  set 
forth  hplow. 

In 
171. 1( 


relied 
appro\|e 


accordance  with  §  171.1(h)  (21  CFR 
)),  the  petition  and  the 
docimjents  that  FDA  considered  and 
jpon  in  reaching  its  decision  to 
the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
A|  iplied  Nutrition  by  appointment 
information  contact  person 
^bove.  As  provided  in  §  171.1(h), 
will  delete  from  the 
documjents  any  materials  that  are  not 
e  for  public  disclosure  before 
the  documents  available  for 
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with 
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aval 
makin( 
inspec  ion. 

The  igency  has  previously  considered 
the  en\  ironmental  effects  of  this  rule  as 
annoui  iced  in  the  notice  of  Bling  for 
FAP  81 4574  (63  FR  1 1 263).  No  new 
inform  ition  or  comments  have  been 
receive  d  that  would  affect  the  agency's 
previoi  is  determination  that  there  is  no 
significant  impact  on  the  human 
enviroi  iment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  info)  mation.  Therefore,  clearance  by 
the  Off  ce  of  Management  and  Budget 
under  [  he  Paperwork  Reduction  Act  of 
1995  isjnot  required. 


Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  9,  1999,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 


in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  an  entry  under  the  headings 
"Substemces"  and  "Limitations"  to  read 
as  follows: 

§  1 78.201 0    Antioxidants  and/or  stabilizers 
for  polymers. 

***** 

(b)  *   *   * 


Substances 


6-tetramethyl-4-pip€riclinyl)  sebacate  (CAS  Reg.  No.  52829- 


Limitations 


For  use  only: 

1.  In  adhesives  complying  with  §175.105  of  this  chapter. 

2.  At  levels  not  to  exceed  0.1  percent  by  weight  of  pressure-sensitive 
adhesives  complying  with  §  175.125  of  this  chapter. 


Dated  May  3,  1999. 
L.  Robei  t  Lake, 

Director  Office  of  Policy,  Planning  and 
Strategj(  Initiatives,  Center  for  Food  Safety 
Apf.  lied  Nutrition. 

99-11737  Filed  5-7-99;  8:45  am] 
41 60-01 -F 


CQOE 


DEPAnJTMENT  OF  TRANSPORTATION 
Coast  (^uard 

33CFR|Part117 

[CGD01 199-032] 

Drawbridge  Operation  Regulations; 
Connecticut  River,  CT 

AGENCYJ  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 
from  re  ;ulations. 


SUMMARY:  The  Commander,  First  Coast 
Guard  District  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  governing  the  operation  of 
the  Middletown  Swing  Bridge,  mile 
32.0,  across  the  Connecticut  River 
between  Middletown  and  Portlemd, 
Connecticut.  The  deviation  requires  the 
bridge  to  open  on  signal  only  after  a  two 
hour  advance  notice  from  April  24 
through  June  21,  1999.  The  deviation  is 
necessary  to  facilitate  needed  repairs  to 
the  bridge. 

DATES:  The  deviation  is  effective  from 
April  24,  1999  through  June  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Schmied,  Bridge  Management 
Specialist,  at  (212)  668-7195. 
SUPPLEMENTARY  INFORMATION:  The 
Middletown  Swing  Bridge,  mile  32.0, 
across  the  Connecticut  River  has  a 
vertical  clearance  of  25  feet  at  mean 


high  water  and  27  feet  at  mean  low 
water  in  the  closed  position.  The 
operating  regulations  for  the  bridge  are 
in  33  CFR  117.205. 

The  owner,  the  Connecticut 
Department  of  Transportation  (CDOT), 
requested  a  temporary  deviation  fi-om 
the  operating  regulations  for  the 
Middletown  Swing  Bridge  in  order  to 
facilitate  necessary  structural  repairs 
and  painting  of  the  bridge.  The  work  is 
essential  for  public  safety  and  continued 
operation  of  the  bridge. 

The  deviation  requires  the  bridge, 
ft-om  April  24  through  June  21,  1999, 
between  6  a.m.  and  4:30  p.m.,  to  open 
on  signal  only  after  a  two  hour  advance 
notice  is  given  by  calling  (508)  726- 
0456.  Vessels  that  can  pass  under  the 
bridge  without  an  opening  may  do  so  at 
all  times. 
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The  Coast  Guard  reviewed  CDOT's 
proposed  maintenance  plan  and 
determined  that  the  time  period  of  the 
deviation  is  reasonable  given  the  work 
that  is  scheduled  to  be  performed  on  the 
bridge. 

The  deviation  from  the  normal 
operating  regulations  was  authorized 
under  33  CFR  117.35. 

Dated:  April  27,  1999. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  99-11587  Filed  5-7-99;  8:45  am] 

BILLING  CODE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD1-98-170] 

RIN2121-AA97 

Safety  Zone;  Port  of  New  York/New 
Jersey  Fleet  Week 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  five  safety  zones  in  New 
York  Harbor's  Upper  Bay  and  the 
Hudson  River  that  will  be  activated 
annually  for  the  Fleet  Week  Parade  of 
Ships,  for  Air  and  Sea  demonstrations, 
and  for  the  departure  of  the 
participating  U.S.  Navy  Aircraft  or 
Helicopter  Carrier.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  on  a  portion  of  New  York 
Harbor's  Upper  Bay  and  the  Hudson 
River  . 

DATES:  This  final  rule  is  effective 
annually  from  8  a.m.  on  the  Wednesday 
before  Memorial  Day  until  4  p.m.  on  the 
Wednesday  following  Memorial  Day. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (718) 
354-^193. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York,  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  February  24, 1999,  the  Coast 
Guard  published  a  notice  of  proposed 


rulemaking  (NPRM),  entitled  Safety 
Zone:  Port  of  New  York/New  Jersey 
Fleet  Week  in  the  Federal  Register  (64 
FR  9107).  The  Coast  Guard  received  no 
letters  commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  Federal  Register  publication.  Due 
to  the  date  of  publication  for  this 
regulation's  NPRM  with  60-day 
comment  period,  there  was  insufficient 
time  to  draft  and  publish  the  final  rule 
30  days  before  its  effective  date.  Any 
delay  encoimtered  in  this  regulation's 
effective  date  would  be  contrary  to 
pubic  interest  since  immediate  action  is 
needed  to  prevent  traffic  from  transiting 
a  portion  of  New  York  Harbor's  Upper 
Bay  and  Hudson  River  and  provide  for 
the  safety  of  life  on  navigable  waters 
during  this  annual  event.  Additionally, 
the  public  was  notified  of  this  event 
when  the  NPRM  was  published  in  the 
Local  Notice  of  Mariners  on  March  2, 
1999. 

Background  and  Purpose 

The  Intrepid  Sea,  Air  and  Space 
Museum,  Manhattan,  NY,  sponsors  the 
annual  Fleet  Week  Parade  of  Ships,  as 
well  as  associated  Sea  and  Air 
demonstrations.  These  events  take  place 
aimually  from  the  Wednesday  before 
Memorial  Day  to  the  Wednesday 
following  Memorial  Day  on  the  waters 
of  New  York  Harbor's  Upper  Bay  and 
the  Hudson  River.  The  Coast  Guard 
expects  no  more  than  500  spectator  craft 
for  these  events. 

Parade  of  Ships 

The  Coast  Guard  is  establishing  three 
safety  zones  for  the  actual  parade  of 
ships  on  the  Wednesday  before 
Memorial  Day.  The  first  zone  is  a 
moving  safety  zone  for  the  Parade  of 
Ships  to  include  all  waters  500  yards 
ahead  and  astern,  and  200  yards  on  each 
side  of  the  designated  column  of  parade 
vessels  as  the  column  transits  the  Port 
of  New  York  and  New  Jersey  from  the 
Verrazano  Narrows  Bridge  to  Riverside 
State  Park  on  the  Hudson  River  between 
West  137th  and  West  144th  Streets, 
Manhattan. 

The  second  zone  established  for  the 
parade  of  ships  expands  from  the 
column  of  parade  vessels  east  to  the 
Manhattan  shoreline  between  Piers  83 
and  90.  This  expansion  gives  the  public 
an  unobstructed  view  of  the  parade  of 
ships  from  the  pierside  reviewing  stand. 

"The  third  zone  activates  as  eacn 
vessel  leaves  the  parade  of  ships  and 
proceeds  to  its  berthing  area.  The 
moving  safety  zone  will  expand  to 
include  all  waters  within  a  200-yard 


radius  of  each  vessel  imtil  it  is  safely 
berthed. 

These  three  safety  zones  are  effective 
annually  from  8  a.m.  until  5  p.m.  on  the 
Wednesday  before  Memorial  Day.  They 
are  needed  to  protect  the  maritime 
public  from  possible  hazards  to 
navigation  associated  with  a  parade  of 
naval  vessels  transiting  the  waters  of 
New  York  Harbor  and  the  Hudson  river 
in  close  proximity.  These  vessels  have 
limited  maneuverability  and  require  a 
clear  traffic  lane  to  safely  navigate. 

Air  and  Sea  Demonstration 

The  Coast  Guard  is  establishing  a 
safety  zone  for  the  Fleet  Week  Sea  and 
Air  demonstrations  held  on  and  over  the 
Hudson  River  between  Piers  83  and  90. 
This  safety  zone  includes  all  waters  of 
the  Hudson  River  bound  by  the 
following  points:  from  the  southeast 
comer  of  Pier  90,  Manhattan,  where  it 
intersects  the  seawall,  west  to 
approximate  position  40°46'10"N 
074°00'13"W  (NAD  1983),  south  to 
approximate  position  40°45'54"N 
074°00'25"W  (NAD  1983).  then  east  to 
the  northeast  comer  of  Pier  83  where  it 
intersects  the  seawall.  This  safety  zone 
is  effective  annually  from  10  a.m.  imtil 
5  p.m.,  Friday  through  Monday, 
Memorial  Day  weekend.  It  is  needed  to 
protect  boaters  and  demonstration 
participants  from  the  hazards  associated 
with  military  personnel  demonstrating 
the  capabilities  of  aircraft  and  watercraft 
in  a  confined  area  of  the  Hudson  River. 
This  safety  zone  prevents  vessels  from 
transiting  only  a  portion  of  the  Hudson 
River.  Marine  traffic  will  still  be  able  to 
transit  through  the  western  600  yards  of 
the  950-yard  wide  Hudson  River  during 
the  Sea  and  Air  demonstrations.  Vessels 
moored  at  piers  within  the  safety  zone, 
however,  will  not  be  allowed  to  transit 
from  their  moorings  without  permission 
from  the  captain  of  the  Port,  New  York, 
during  the  effective  periods  of  the  safety 
zone.  The  Captain  of  the  Port  does  not 
anticipate  any  negative  impact  on 
recreational  or  commercial  vessel  traffic 
due  to  this  safety  zone. 

U.S.  Navy  Vessel  Departure 

Finally,  the  Coast  Guard  is 
establishing  a  moving  safety  zone  for  the 
departure  of  the  participating  U.S.  Navy 
Aircraft  or  Helicopter  Carrier  in  this 
annual  event.  This  safety  zone  includes 
all  waters  500  yards  ahead  and  astem, 
and  200  yards  on  each  side  of  the  vessel 
as  it  transits  the  Port  of  New  York  and 
New  Jersey  from  its  mooring  at  the 
Intrepid  Sea,  Air  and  Space  Museiun, 
Manhattan,  to  the  COLREGS 
Demarcation  line  at  Ambrose  Chanael 
Entrance  Lighted  Bell  Buoy  2  (LLNR 
34805).  The  regulation  is  effective 
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annuc  lly,  on  the  Wednesday  following 
Memcrial  Day.  Departure  time  is 
deperdent  on  tide,  weather,  and 
granti  ag  of  authority  for  departure  by 
ain  of  the  Port,  New  York.  The 
zone  is  needed  to  protect  the 
maritikne  public  from  possible  hazards 
navigation  associated  with  a  large 
I'essel  transiting  the  Port  of  New 
i  jid  New  Jersey  with  hmited 
1  verability  in  restricted  waters.  It 
a  clear  traffic  lane  for  the  U.S. 
i  ihip  to  safely  navigate  from  its 
The  specific  ship  which  this 
safety  zone  applies  to  will  be 
in  the  Local  Notice  to 
Marin  ;rs  and  broadcast  by  maritime 
inforn  ation  broadcasts  and  facsimile 
prior  to  the  start  of  Fleet  Week  events. 

Discuision  of  Comments  and  Changes 

f  Coast  Guard  received  no  letters 
comm  mting  on  the  proposed 
rulemi  iking.  No  changes  were  made  to 
the  pri  (posed  rule. 

Reguh  itory  Evaluation 

This  final  rule  is  not  a  significant 
regula  ory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 

an  assessment  of  potential  costs 
b^efits  under  section  6(a)(3)  of  that 
It  has  not  been  reviewed  by  the 
of  Management  and  Budget  under 
O  der.  It  is  not  significant  under  the 
regula  ory  policies  and  procedures  of 
Department  of  Transportation  (DOT) 
11040;  February  26,  1979). 
Coast  Guard  expects  the 

impact  of  this  final  rule  to  be 
so  miiAmal  that  a  full  Regulatory 
Evalu^on  under  paragraph  lOe  of  the 
policies  and  procedures  of 
uimecessary.  Although  this 
regula^on  prevents  traffic  from 
transit  ng  a  portion  of  New  York 

's  Upper  Bay  and  the  Hudson 
c  uring  the  event,  the  effect  of  this 
igulal  ion  will  not  be  significant  for  the 
follow:  ng  reasons:  the  regulations  will 
be  in  e  feet  for  barely  a  week  a  year;  the 
maritii  le  community  will  receive 
extens:  ve  advance  notice  through  Local 
Noticef  to  Maritimers,  facsimile,  and 
information  broadcasts;  Fleet 
i  an  annual  event  with  local 
;  at  no  time  will  any  of  the 
affected  waterways  be  entirely  closed  to 
traffic;  alternative  routes  are 
for  commercial  and 
nal  vessels  that  can  safely 
e  tho  Harlem  and  East  Rivers, 
Kull,  Arthur  Kill,  and 
Buttenhilk  Channel;  and  similar  safety 
zones  l>ave  been  established  for  several 
Week  parades  and  Sea  and 
e^ionstrations  with  minimal  or  no 
ion  to  vessel  traffic  or  other 
s  in  the  port.  These  safety  zones 


alory 


have  been  narrowly  tailored  to  impose 
the  least  impact  on  maritime  interests 
yet  provide  the  level  of  safety  deemed 
necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jiuisdictions 
with  populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605fb)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4,  109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  goverrunents,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  final  rule  does 
not  impose  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1 , 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 


environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking 
implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  will  not  impose,  on  any  State, 
local,  or  tribal  government,  a  mandate 
that  is  not  required  by  statute  and  that 
is  not  funded  by  the  Federal 
government. 

E.O.  12988,  Civil  Justice  Reform.  This 
final  rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  euid  reduce  burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Seciuity  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g},  6.04-6,  160.5;  49  CFR  1.46. 
Section  165.100  is  also  issued  under 
authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  §  165.163  to  read  as  follows: 

§  1 65.1 63    Safety  Zones;  Port  of  New  York/ 
New  Jersey  Fleet  Week. 

(a)  The  following  areas  are  established 
as  safety  zones: 

(1)  Safety  Zone  A — (i)  Location.  A 
moving  safety  zone  for  the  Parade  of 
Ships  including  all  waters  500  yards 
ahead  and  astern,  and  200  yards  of  each 
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side  of  the  designated  column  of  parade 
vessels  as  it  transits  the  Port  of  New 
York  and  New  Jersey  from  the 
Verrazano  Narrows  Bridge  to  Riverside 
State  Park  on  the  Hudson  River  between 
West  137th  and  West  144th  Streets, 
Manhattan. 

(ii)  Enforcement  period.  Paragraph 
(a){l)(i)  of  this  section  is  enforced 
annually  from  8  a.m.  until  5  p.m.  on  the 
Wednesday  before  Memorial  Day. 

(2)  Safety  Zone  B — (i)  Location.  A 
safety  zone  including  all  waters  of  the 
Hudson  River  between  Piers  83  and  90, 
Manhattan,  from  the  parade  column  east 
to  the  Manhattan  shoreline. 

(ii)  Enforcement  period.  Paragraph 
(a)(2)(i)  of  this  section  is  enforced 
annually  from  8  a.m.  until  5  p.m.  on  the 
Wednesday  before  Memorial  Day. 

(3)  Safety  Zone  C— 

(i)  Location.  A  moving  safety  zone 
including  all  waters  of  the  Hudson  River 
within  a  200-yard  radius  of  each  parade 
vessel  upon  its  leaving  the  parade  of 
ships  until  it  is  safely  berthed. 

(ii)  Enforcement  period.  Paragraph 
(a)(3)(i)  of  this  section  is  enforced 
annually  from  8  a.m.  until  5  p.m.  on  the 
Wednesday  before  Memorial  Day. 

(4)  Safety  Zone  D— 

(i)  Location.  A  safety  zone  including 
all  waters  of  the  Hudson  River  bound  by 
the  following  points:  from  the  southeast 
comer  of  Pier  90,  Manhattan,  where  it 
intersects  the  seawall,  west  to 
approximate  position  40''46'10"N 
074°00'13"W  (NAD  1983),  south  to 
approximate  position  40°45'54"N 
074°00'25"W  (NAD  1983),  then  east  to 
the  northeast  comer  of  Pier  83  where  it 
intersects  the  seawall. 

(ii)  Enforcement  period.  Paragraph 
(a)(4)(i)  of  this  section  is  enforced 
annually  from  10  a.m.  until  5  p.m.,  from 
Friday  through  Monday,  Memorial  Day 
weekend. 

(5)  Safety  Zone  E — 

(i)  Location.  A  moving  safety  zone 
including  all  waters  500  yards  ahead 
and  astern,  and  200  yards  on  each  side 
of  the  departing  U.S.  Navy  Aircraft  or 
Helicopter  Carrier  as  it  transits  the  Port 
of  New  York  and  New  Jersey  from  its 
mooring  at  the  Intrepid  Sea,  Air  and 
Space  Museum,  Manhattan,  to  the 
COLREGS  Demarcation  line  at  Ambrose 
Channel  Entrance  Lighted  Bell  Buoy  2 
(LLNR  34805). 

(ii)  Enforcement  period.  Paragraph 
(a)(5)(i)  of  this  section  is  enforced 
annually  on  the  Wednesday  following 
Memorial  Day.  Departure  time  is 
dependent  on  tide,  weather,  and 
granting  of  authority  for  departiue  by 
the  Captain  of  the  Port,  New  York. 

(b)  Effective  period.  This  section  is 
effective  annually  from  8  a.m.  on  the 
Wednesday  before  Memorial  Day  until  4 


p.m.  on  the  Wednesday  following 
Memorial  Day. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel, 
these  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  April  29,  1999. 
L.M.  Brooks, 

Captain,  U.  S.  Coast  Guard,  Acting  Captain 
of  the  Port,  New  York. 
[FR  Doc.  99-11686  Filed  5-7-99;  8:45  am] 

BILLING  CODE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parties 

[CGD01-98— 006] 
RIN2121-AA97 

Security  Zone:  Dignitary  Arrival/ 
Departure  New  Yorit,  NY 

agency:  Coast  Guard,  DOT. 
action:  Final  mle. 

summary:  The  Coast  Guard  is 
establishing  permanent  security  zones 
around  the  Wall  Street  heliport  on  the 
East  River  and  the  Marine  Air  Terminal 
at  La  Guardia  Airport  on  Bowery  Bay  to 
protect  the  Port  of  New  York/New 
Jersey,  the  President,  Vice  President, 
and  visiting  heads  of  foreign  states  or 
foreign  governments  during  their 
arrival,  departure,  and  transits  to  and 
from  the  Wall  Street  heliport  and  the 
Marine  An  Terminal.  This  action  is 
necessary  to  protect  visiting  dignitaries 
and  the  Port  of  New  York/New  Jersey 
against  terrorism,  sabotage  or  other 
subversive  acts  and  incidents  of  a 
similar  nature  during  the  dignitaries' 
visit  to  New  York  City.  This  action 
establishes  permanent  exclusion  areas 
that  are  active  only  from  shortly  before 
the  dignitaries'  arrival  into  an  area  until 
shortly  after  the  dignitaries'  departure 
from  that  area. 

DATES:  This  final  rule  is  effective  June 
9,  1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 


York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (718) 
354-4193. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Ac*ivities  New  York,  (718)  354^193. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  December  22,  1998,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM).  entitled  Security 
Zone:  Dignitary  Arrival/Departure  New 
York,  NY  in  the  Federal  Register  (63  FR 
70707).  The  Coast  Guard  received  one 
letter  commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

New  York  City  is  often  visited  by  the 
President  and  Vice  President  of  the 
United  States,  as  well  as  visiting  heads 
of  foreign  states  or  foreign  governments, 
on  the  average  of  8  times  per  year.  Often 
these  visits  are  on  short  notice.  The 
President,  Vice  President,  and  visiting 
heads  of  foreign  states  or  foreign 
governments  require  Secret  Service 
protection.  These  dignitaries  arrive  at 
John  F.  Kennedy,  La  Guardia,  or 
Newark,  New  Jersey  International 
Airports.  They  then  transit  to  either  the 
Wall  Street  or  West  30th  Street  heliports 
or  they  fly  directly  into  the  Marine  Air 
Terminal  at  La  Guardia.  Due  to  the 
sensitive  nature  of  these  visits  a  seciuity 
zone  is  needed.  Standard  security 
procedures  are  enacted  to  ensure  the 
proper  level  of  protection  to  prevent 
sabotage  or  other  subversive  acts, 
accidents,  or  other  activities  of  a  similar 
nature.  In  the  past,  temporary  security 
zones  were  requested  by  the  U.S.  Secret 
Service  with  limited  notice  for 
preparation  by  the  U.S.  Coast  Guard  and 
no  opportunity  for  public  comment. 
Establishing  permanent  security  zones 
by  notice  and  comment  rulemaking  gave 
the  public  the  opportunity  to  comment 
on  the  security  zones.  This  final  rule 
establishes  two  permanent  security 
zones  that  could  be  activated  upon 
request  of  the  U.S.  Secret  Service 
pursuant  to  their  authority  under  18 
U.S.C.  §3056. 

The  activation  of  a  particular  security 
zone  will  be  announced  via  facsimile 
and  marine  information  broadcasts. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  one  letter 
commenting  on  the  proposed  rule.  One 
change  is  being  made  to  the  proposed 
rule  in  response  to  the  comment 
received. 
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The  comment  notified  the  Coast 
Guard  that  the  West  30th  Street  Heliport 
will  n  )t  continue  to  operate  from  its 
currer  t  location  after  May  12,  2001, 
when  ts  lease  expires.  After  this  time  it 
will  ei  ther  cease  operations  entirely,  or 
be  mo  ,'ed  to  Pier  72  or  76. 
!  comment  also  stated  a 
1  inity  boathouse  is  scheduled  to 
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open  i  1  spring.  1999,  and  a  public 
launcl  will  be  established  in  spring, 
2000,  vithin  the  southern  200  yards  of 
the  pr(  iposed  security  zone  at  the  West 
30th  S  reet  heliport.  These  facilities  are 
locate!   within  the  Hudson  River  Park    . 
that  TV  ns  along  the  Hudson  River  from 
Batter  Park  City  to  West  59th  Street. 
The  cc  mment  noted  that  boaters  using 
these  t  wo  facilities  probably  will  not 
have  a  xess  to  facsimile  machines  or 
marin(  information  broadcasts  regarding 
the  act  vation  of  this  security  zone. 

Fina  ly,  the  comment  requested  that 
the  SOI  them  boundary  be  moved 
appro>  imately  200  yards  north  to  not 
interfe  e  with  the  community  boathouse 
and  pu  blic  launch.  In  response  to  these 
concer  is  the  Coast  Guard  is  requesting 
the  sec  urity  requirements  at  the  West 
30th  S  reet  heliport  be  reviewed  by  the 
U.S.  S(  cret  Service.  The  West  30th 
Street  i  ecurity  zone  is  being  removed 
from  tl  is  rulemaking  due  to  this  review 
proces:  1.  Upon  completion  of  the 
securit  f  review,  proposed  regulations 
for  a  se  curity  zone  at  this  location  will 
be  pub  ished  by  a  separate  rulemaking, 
if  they  are  still  deemed  necessary. 

Regula  tory  Evaluation 

This  final  rule  is  not  a  significant 
regulat  sry  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 

an  assessment  of  potential  costs 
benefits  under  section  6(a)(3)  of  that 
t  has  not  been  reviewed  by  the 
I  )f  Management  and  Budget  under 
ft  is  not  significant  under  the 
gulat  3ry  policies  and  procedures  of 
De|iartment  of  Transportation  (DOT) 
11040;  February  26,  1979). 
I  joast  Guard  expects  the 
econon  lic  impact  of  this  fined  rule  to  be 
so  min  mal  that  a  full  Regulatory 
Evalua  ion  under  paragraph  lOe  of  the 
egulat  )ry  policies  and  procedures  of 
unnecessary.  The  Coast  Guard 
es  that  these  security  zones  will 
on  an  average  of  8  times  per 
C  )sts  resulting  from  these 
atjons,  if  any,  will  be  minor  and 
significant  adverse  financial 
vessel  operators.  Although  this 
on  prevents  traffic  from 
transiting  through  the  enacted  security 
effect  of  this  regulation  will 
ignificant  for  the  following 
:  the  limited  duration  of  the 
securit  '  zone,  the  limited  number  of 
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on 
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instances  the  zones  will  be  activated, 
and  the  extensive  notifications  that  will 
be  made  to  the  local  maritime 
community  via  facsimile  and  marine 
information  broadcasts.  The  activation 
of  either  of  the  two  security  zones  will 
be  for  45  minutes.  These  security  zones 
have  been  narrowly  tailored  to  impose 
the  lease  impact  on  maritime  interests 
yet  provide  the  level  of  security  deemed 
necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseq.],  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4,  109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  govenunents,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  final  rule  does 
not  impose  Federal  mandates  on  any 
State,  local,  or  tribal  goverimients,  or  the 
private  sector. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figiue  2-1 , 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
written  Categorical  Exclusion 
Determination  and  checklist  are  not 
required. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
research  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  rule  will 
not  effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
rule  will  not  impose,  on  any  State,  local, 
or  tribal  govememnt,  a  mandate  that  is 
not  required  by  statute  and  that  is  not 
funded  by  the  Federal  government. 

E.O.  12988,  Civil  Justice  Reform.  This 
rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimze  litigation,  eliminate  ambiguity, 
and  reduce  burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportinately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART1 65— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-6,  160.5;  49  CFR  1.46. 
Section  165.100  is  also  issued  under 
authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  §  165.164  to  read  as  follows: 

§165.164    Security  Zones;  Dignitary 
Arrival/Departure  New  Yorit,  NY. 

(a)  The  following  areas  are  established 
as  security  zones: 
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(1)  Location.  Wall  Street  heliport:  All 
waters  of  the  East  River  within  the 
following  boundaries:  East  of  a  line 
drawn  between  approximate  position 
40°42'01"N  074°00'39"W  (east  of  The 
Battery)  to  40°41'36"N  074°00'52"W 
(NAD  1983)  (point  north  of  Governors 
Island)  and  north  of  a  line  drawn  from 
the  point  north  of  Governors  Island  to 
the  southwest  corner  of  Pier  7  North, 
Brooklyn;  and  south  of  a  line  drawn 
between  the  northeast  comer  of  Pier  13, 
Manhattan,  and  the  northwest  comer  of 
Pier  2  North,  Brooklyn. 

(2)  [Reserved] 

(3)  Location.  Marine  Air  Terminal,  La 
Guardia  Airport:  All  waters  of  Bowery 
Bay,  Queens,  New  York,  south  of  a  line 
drawn  from  the  western  end  of  La 
Guardia  Airport  at  approximate  position 
40°46'47"N  073°53'05"W  (NAD  1983)  to 
the  Rikers  Island  Bridge  at  approximate 
position  40°46'51"N  073°53'21"W  (NAD 
1983)  and  east  of  a  line  drawn  between 
the  point  at  the  Rikers  Island  Bridge  to 

a  point  on  the  shore  in  Queens,  New 
York,  at  approximate  position 
40°46'36"N  073°53'31"W  (NAD  1983). 

(4)  The  security  zone  will  be  activated 
30  minutes  before  the  dignitaries'  arrival 
into  the  zone  and  remain  in  effect  until 
15  minutes  after  the  dignitaries' 
departiire  from  the  zone. 

(5)  The  activation  of  a  particular  zone 
will  be  announced  by  facsimile  and 
marine  information  broadcasts. 

(b)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.33 
apply  . 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel 
using  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  April  23,  1999. 
R.E.  Bennis, 

Captain,  Coast  Guard,  Captain  of  the  Port, 

New  York. 

[FR  Doc.  99-11685  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[OH121-2;  FRL-6337-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  withdrawal. 

SUMMARY:  On  March  17. 1999,  EPA 
published  a  direct  final  rule  (64  FR 
13070)  approving,  and  an  accompanying 
proposed  rule  (64  FR  13146)  proposing 
to  approve  requests  to  redesignate  Lake 
and  Jefferson  Counties,  Ohio  as 
attaining  the  sulfur  dioxide  {SO2) 
national  ambient  air  quality  standards 
(NAAQS).  At  that  time  EPA  also 
approved  and  proposed  to  approve 
plans  for  maintaining  the  SO2  NAAQS 
in  Lake  and  Jefferson  Coimties.  These 
actions  were  taken  in  response  to  an 
October  26,  1995,  request  by  the  State  of 
Ohio.  The  EPA  is  withdrawing  this 
direct  final  rule  due  to  the  receipt  of  an 
adverse  comment  on  these  actions  as 
they  relate  to  Jefferson  County.  In 
separate  final  rules,  EPA  will  (1) 
announce  final  action  on  the  Lake 
Coimty  SO2  redesignation  and 
maintenance  plan  and,  (2)  respond  to 
the  conunents  received  on  the  Jefferson 
County  SO2  redesignation  and 
medntenance  plan  and  announce  final 
action  on  the  redesignation  and 
maintenance  plan. 

DATES:  This  withdrawal  is  made  on  May 
10,  1999. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  these  actions  are  available 
for  public  inspection  during  normal 
business  hours  at  the  follov«ng  location: 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano,  Regulation 
Development  Section,  Air  Programs 
Branch  {AR18-J),  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Telephone:  (312)  886-6036. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 


40  CFR  Part  81 

Air  pollution  control,  National  parks, 
Wilderness  areas. 

Dated:  April  29,  1999. 
David  A.  Ullrich, 
Acting  Regional  Administrator,  Region  5. 

Accordingly,  under  the  authority  of 
42  U.S.C.  7401  et  seq.,  the  direct  final 
nde  published  on  March  17,  1999  (64 
FR  13070)  is  withdrawn.  Therefore,  the 
amendments  to  40  CFR  part  52  which 
added  52.870(c)(118)  and  amended 
52.1881  (a)(4)  and  (a)(8)  and  added 
52.1881(a)(13)  are  withdravra.  The 
amendment  to  40  CFR  part  81  which 
revised  the  table  in  §  81.336  entitled 
Ohio-S02  is  withdrawn. 

[FR  Doc.  99-11562  Filed  5-7-99;  8:45  am) 
BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6338-5J 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any.  may 
be  appropriate.  This  rule  adds  a  total  of 
10  new  sites  to  the  NPL:  7  sites  to  the 
General  Superfund  Section  of  the  NPL 
and  3  sites  to  the  Federal  Facilities 
Section  of  the  NPL. 
EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
June  9,  1999. 

ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
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docke  ts  contain,  see  section  II, 
Ava  lability  of  Information  to  the 
Publi:"  in  the  "Supplementary 
Infoniation"  portion  of  this  preamble. 

Fl  IRTHER  INFORMATION  CONTACT: 
Yolaiiia  Singer,  phone  (703)  603-8835. 
Tribal  and  Site  Identification 
Office  of  Emergency  and 
Remedial  Response  (mail  code  52D4G), 
E  nvironmental  Protection  Agency, 
Street.  SW.  Washington,  DC, 
,  or  the  Superfund  Hotline,  phone 
124-9346  or  (703)  412-9810  in  the 
Wash  ngton,  DC,  metropolitan  area. 
SUPPL  iMENTARY  INFORMATION: 


State 
Cente  r 


U.S 
401  ^ 
2046C 
(800) 
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rV.  Exe  cutive  Order  12866 

A.  W  hat  is  Executive  Order  12866? 
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Order  12866  Review? 

V.  Unf  inded  Mandates 
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B.  D<  es  the  Regulatory  Flexibility  Act 
Af  ply  to  this  Final  Rule? 
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Co  igress  and  the  General  Accounting 
Of  ice? 
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A.  W  hat  is  the  National  Technology 
Tr  insfer  and  Advancement  Act? 

B.  D(  es  the  National  Technology  Transfer 
an  1  Advancement  Act  Apply  to  this 
Fii  lal  Rule? 

IX.  Exiutive  Order  13045 


A.  What  is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
this  Final  Rule? 

X.  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

XI.  Executive  Order  12875 

What  is  Executive  Order  12875  and  is  it 
Applicable  to  This  Final  Rule? 

XII.  Executive  Order  13084 

What  is  Executive  Order  13084  and  is  it 
Applicable  to  this  Final  Rule? 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17. 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Law  99-499,  100  Stat. 
1613  etseq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA.  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  part 
300.  on  July  16,  1982  (47  FR  31180). 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20,  1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  section 
105(a){8){A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otPierwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

C.  What  Is  the  National  Priorities  List 

(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 


as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken. 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
section").  With  respect  to  sites  in  the 
Federal  Facilities  section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  January  29, 
1987)  and  CERCLA  section  120.  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdic:tion, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for     ' 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  includecl 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 
of  the  NCP  (40  CFR  part  300).  The  HRS 
serves  as  a  screening  device  to  evaluate 
the  relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
human  health  or  the  environment.  On 
December  14,  1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c), 
added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  ground  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL;  (2)  Each  State 
may  designate  a  single  site  as  its  top 
priority  to  be  listed  on  the  NPL, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
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CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3).  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  of  the  U.S.  Public 
Health  Service  has  issued  a  health  advisory 
that  recommends  dissociation  of  individuals 
from  the  release. 

•  EPA  determines  that  the  release  poses  a 
significant  threat  to  public  health. 

•  EPA  anticipates  that  it  will  be  more  cost- 
effective  to  use  its  remedial  authority  than  to 
use  its  removal  authority  to  respond  to  the 
release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  ^fPL  has  been  expanded 
since  then,  most  recently  on  January  19, 
1999  (64  FR  2941). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  *  *   *."  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  action 
imder  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boimdaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 


releases  evaluated  as  part  of  that  HRS 
analysis. 

when  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  Or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contcmaination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particuleir 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contemiination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"natxue  and  extent  of  the  threat 
presented  by  a  release"  vdll  be 
determined  by  a  remedial  investigation/ 
feasibility  study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  known  boundaries  of  the 
contamination  can  be  expected  to 


change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boimdaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other  persons 
have  implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 

(iii)  The  remedial  investigation  has  shown 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment,  and  taking 
of  remedial  measures  is  not  appropriate. 

As  of  April  26,  1999,  the  Agency  has 
deleted  184  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1,  1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  April  26,  1999,  EPA  has 
deleted  portions  of  16  sites. 

/.  What  Is  the  Construction  Completion 
Ust  (CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2,  1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
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C.  Whai  Documents  Are  Available  for 
Review  at  the  Regional  Dockets? 

The  Regional  dockets  contain  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  documents 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  score  for  the  site. 
These  reference  documents  are  available 
only  in  the  appropriate  Regional  docket. 

D.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  after  the  publication 
of  this  document.  The  hours  of 
operation  for  the  Headquarters  docket 
are  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  Please  contact  the  Regional 
dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters:  Docket 
Coordinator.  Headquarters.  U.S.  EPA 
CERCLA  Docket  Office,  Crystal  Gateway 
#1.  1st  Floor.  1235  Jefferson  Davis 
Highway.  Arlington,  VA,  703/603-8917. 

The  contact  information  for  the 
Regional  dockets  are  as  follows: 

Barbara  Callahan,  Region  1  (CT,  ME,  MA, 
NH,  RI,  VT),  U.S.  EPA.  Records  Center. 
Mailcode  HBS.  One  Congress  Street,  Suite 
1100,  Boston,  MA  02114-2023;  617/918- 
1356 

Ben  Conetta,  Region  2  (NJ,  NY,  PR,  VI),  U.S. 
EPA,  290  Broadway,  New  York,  NY  10007- 
1866;  212/637-4435 

Dawn  Shellenberger  (GCI),  Region  3  (DE,  DC, 
MD,  PA,  VA,  WV),  U.S.  EPA,  Library,  1650 
Arch  Street,  Mailcode  3PM52, 
Philadelphia,  PA  19103;  215/814-5364. 

Shenryl  Decker,  Region  4  (AL,  FL,  GA,  KY, 
MS,  NC,  SC,  TN).  U.S.  EPA.  61  Forsyth 
Street.  SW.  9th  floor.  Atlanta,  GA  30303; 
404/562-8127. 

Region  5  (IL,  IN,  MI,  MN,  OH,  WI),  U.S.  EPA, 
Records  Center,  Waste  Management 
Division  7-J,  Metcalfe  Federal  Building,  77 


West  Jackson  Boulevard,  Chicago.  IL 

60604;  312/886-7570. 
Brenda  Cook,  Region  6  (AR,  LA,  NM,  OK, 

TX),  U.S.  EPA,  1445  Ross  Avenue, 

Mailcode  6SF-RA,  Dallas,  TX  75202-2733; 

214/665-7436. 
Carole  Long,  Region  7  (lA,  KS,  MO,  NE),  U.S. 

EPA,  726  Minnesota  Avenue,  Kansas  City, 

KS  66101;  913/551-7224. 
David  Williams,  Region  8  (CO,  MT,  ND,  SD, 

UT,  WY),  U.S.  EPA,  999  18th  SU-eet,  Suite 

500,  Mailcode  8EPR-SA,  Denver,  CO 

80202-2466;  303/312-6757. 
Carolyn  Douglas.  Region  9  (AZ,  CA,  HI,  NV, 

AS,  GU),  U.S.  EPA.  75  Hawthorne  Street. 

San  Francisco,  CA  94105;  415/744-2343. 
David  Bennett,  Region  10  (AK,  ID,  OR,  WA), 

U.S.  EPA,  11th  Floor,  1200  6th  Avenue, 

Mail  Stop  ECL-115,  Seattle,  WA  98101; 

206/553-2103. 

E.  How  Can  I  Obtain  a  Current  List  of 
NPL  Sites? 

You  may  obtain  a  current  list  of  NPL 
sites  via  the  Internet  at  http:// 
www.epa.gov/superfund/  (look  under 
site  information  category)  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

m.  Contents  of  This  Final  Rule 

A.  Addition  to  the  NPL 

This  final  rule  adds  10  sites  to  the 
NPL:  7  sites  to  the  General  Superfund 
Section  of  the  NPL  and  3  sites  to  the 
Federal  Facilities  Section  of  the  NPL. 
Table  1  presents  the  7  sites  in  the 
General  Superfund  Section  and  Table  2 
contains  the  3  sites  in  the  Federal 
Facilities  Section.  Sites  in  each  table  are 
arranged  alphabetically  by  State.  Please 
note  that  EPA  is  changing  the  name  of 
the  Little  Creek  Naval  Amphibious  Base 
site  to  Naval  Amphibious  Base  Little 
Creek.  EPA  believes  this  change  more 
accvuately  reflects  the  site. 


Table  1  .—National  Priorities  List  Final  Rule,  General  Superfund  Section 


Sate 


AL  . 
IL  .. 
LA  . 
LA  . 
MO 
NY 
NY 


Site  name 


American  Brass 

DePue/New  Jersey  Zinc/Mobll  Chem  Corp 

Central  Wood  Preserving  Co  

Ruston  Foundry 

Armour  Road 

Computer  Circuits  

Stanton  Cleaners  Area  Ground  Water  Contamination 


City/county 


Headland. 

DePue. 

Slaughter. 

Alexandria. 

North  Kansas  City. 

Hauppauge. 

Great  Neck. 


Ni  mber  of  Sites  Added  to  the  General  Superfund  Section:  7. 

Table  2.— National  Priorities  List  Final  Rule,  Federal  Facilities  Section 


Sate 


MD 
MD 
VA 


Site  name 


Andrews  Air  Force  Base  

Brandywine  DRMO  

Naval  Amphibious  Base  Little  Creek 


City/county 


Camp  Springs 
Brandywine 
Virginia  Beach 


Nn  mber  of  Sites  Added  to  the  Federal  Facilities  Section:  3. 


Federal  Register / Vol.  64,  No.  89 /Monday,  May  10,  1999 /Rules  and  Regulations 


24953 


B.  Status  of  NPL 

With  the  10  new  sites  added  in 
today's  rule,  the  NPL  now  contains 
1,212  sites  (1,056  in  the  General 
Superfund  section  and  156  in  the 
Federal  Facilities  section).  These 
numbers  also  reflect  the  removal  of  the 
Del  Amo  site  from  the  NPL  in  response 
to  an  opinion  by  the  District  of 
Columbia  Court  of  Appeals. 

There  was  a  separate  proposed  rule 
published  on  April  23, 1999  (64  FR 
19968)  that  proposes  to  add  12  new  sites 
to  the  NPL  adong  with  a  reproposal  of 
one  site.  With  a  rule  proposing  to  add 
one  new  site  to  the  NPL  published 
elsewhere  in  today's  Federal  Register, 
there  are  now  63  sites  proposed  and 
awaiting  final  agency  action;  56  in  the 
General  Superfund  section  and  7  in  the 
Federal  Facilities  section.  Final  and 
proposed  sites  now  total  1,275. 

C.  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

EPA  reviewed  all  comments  received 
on  the  sites  in  this  rule.  The  following 
sites  were  proposed  on  January  19, 1999 
(64  FR  2950):  American  Brass,  Central 
Wood  Preserving  Co.,  Ruston  Foundry, 
Armour  Road,  and  Stanton  Cleaners 
Area  Ground  Water  Contamination.  The 
Computer  Circuits  site  and  the  three 
Federal  Facilities  Section  sites  were 
proposed  on  July  28, 1998  (63  FR 
40247). 

For  the  Ruston  Foimdry  sites,  EPA 
received  only  comments  in  favor  of 
placing  the  site  on  the  NPL.  EPA 
received  no  conunents  on  the  actual 
scoring  of  this  sites  and  the  Agency  has 
identified  no  other  reason  to  change  the 
original  HRS  scores  for  the  site. 
Therefore,  EPA  is  placing  this  site  on 
the  final  NPL  at  this  time. 

No  comments  were  received  on 
several  sites  (American  Brass,  Armour 
Road,  Central  Wood  Preserving  Co.,  and 
Stanton  Cleaners  Area  Ground  Water 
Contamination)  and  therefore,  EPA  is 
placing  them  on  the  final  NPL  at  this 
time. 

EPA  responded  to  all  relevant 
comments  received  on  the  other  sites. 
EPA's  responses  to  site-specific  public 
comments  are  addressed  in  the 
"Support  Dociunent  for  the  Revised 
National  Priorities  List  Final  Rule,  May 
1999 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 


The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Final  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
cosUy,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 


governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Final 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
intergovemmentad  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incuj  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effect  on  SmaU  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Piu-suant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nvunber  of  small 
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entitifes.  SBREFA  amended  the 
Regui  atory  Flexibility  Act  to  require 
Fedei  al  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  \  all  not  have  a  significant 
econc  mic  impact  on  a  substantial 
numl  er  of  small  entities. 

B.  Ha  s  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

No,  While  this  rule  revises  the  NPL, 
an  NI  L  revision  is  not  a  typical 
regul)  itory  change  since  it  does  not 
auton  latically  impose  costs.  As  stated 
above ,  adding  sites  to  the  NPL  does  not 
in  its<  If  require  any  action  by  any  party, 
nor  di  )es  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Furth  ;r,  no  identifiable  groups  are 
affectid  as  a  whole.  As  a  consequence, 
impa(  ts  on  any  group  are  hard  to 
predii  :t.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impac  ts  on  responsible  parties  (in  the 
form  I  »f  cleanup  costs),  but  at  this  time 
EPA  cannot  identify  the  potentially 
affect!  id  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  bs  affected. 

The  Agency  does  expect  that  placing 
the  sil  es  in  this  rule  on  the  NPL  could 
signif  cantly  affect  certain  industries,  or 
firms  ivithin  industries,  that  have 
causei  1  a  proportionately  high 
percei  itage  of  waste  site  problems. 
Howe  /er,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
econo  mic  impact  on  a  substantial 
numb  sr  of  small  businesses. 

In  a  ly  case,  economic  impacts  would 
occiir  only  through  enforcement  and 
cost-r(  covery  actions,  which  EPA  takes 
at  its  (  iscretion  on  a  site-by-site  basis. 
EPA  CDUsiders  many  factors  when 
deterr  lining  enforcement  actions, 
incluc  ing  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  T  tie  impacts  (fi-om  cost  recovery) 
on  sm  ill  governments  and  nonprofit 
organi  zations  would  be  determined  on  a 
simila  r  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certifv  that  this  rule,  if  promulgated, 
will  n  )t  have  a  significant  economic 
impac  t  on  a  substantial  number  of  small 
entities.  Therefore,  this  regulation  does 
not  rei  [uire  a  regulatory  flexibility 
analvsis. 


A.  Han 


Congr  iss 
Office 

The 
U.S.C 
the 


Vn.  possible 
Date  of  the 


Changes  to  the  Effective 
Rule 


This  Rule  Been  Submitted  to 
and  the  General  Accounting 


Congressional  Review  Act,  5 
section  801  et  seq.,  as  added  by 
Business  Regulatory 
Enforcjement  Fairness  Act  of  1996, 


Small 


generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  has  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  CRA,  5  U.S.C.  801(a). 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  under  the 
CRA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  docvunent, 
since  it  is  not  a  major  rule.  Section 
804(2)  defines  a  major  rule  as  any  rule 
that  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (0MB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 


costs  on  ciny  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  fi'om  the  act 
of  listing  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 

C.  What  Could  Cause  the  Effective  Date 
of  This  Rule  to  Change? 

Under  5  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  under  section  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha,  462 
U.S.  919,103  S.  Ct.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  v.  EPA,  86  F.3d  1214,1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  under  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 
question,  EPA  will  publish  a  document 
of  clarification  in  the  Federal  Register. 

Vm.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The' NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Final  Rule? 

No.  This  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  did 
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not  consider  the  use  of  any  voluntary 
consensus  standards. 

IX.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Coimcil,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
This  Final  Rule? 

No.  While  this  rule  revises  the  NPL, 
no  action  will  result  from  this  rule  that 
will  have  disproportionately  high  and 
adverse  hiunan  health  and 
environmental  effects  on  any  segment  of 
the  population. 

X.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  the  Agency  does  not 


have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  section  present  a    « 
disproportionate  risk  to  children. 

XI.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
niunbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
{EPAICRNo.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 

Xn.  Executive  Order  12875 

What  Is  Executive  Order  12875  and  Is  It 
Applicable  to  This  Final  Rule? 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inctured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  coinplies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 


enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

Xm.  Executive  Order  13084 

What  Is  Executive  Order  13084  and  Is  It 
Applicable  to  This  Final  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  em  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conrni  unities. " 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  because  it 
does  not  significantly  or  uniquely  affect 
their  communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  rule. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  hazardous  waste, 
Intergovernmental  relations.  Natural 
resources.  Oil  pollution,  penalties. 
Reporting  and  record  keeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  April  30.  1999. 

Timothy  Fields,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 
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AutfalDrity:  33  U.S.C.  1321(c)(2);  42  U.S.C.  2.  Table  1  and  Table  2  of  Appendix          Appendix  B  to  Part  300— National 

9601-9B57;  E.0. 12777,  56  FR  54757,  3  CFR,  B  to  Part  300  are  amended  by  adding  the     Priorities  List 

1991  ci>mp.,  p.  351;  E.0. 12580,  52  FR  2923,  following  sites  in  alphabetical  order  to 

3  CFR.  [1987  Comp.,  p.  193.  read  as  follows: 

Table  1  .—General  Superfund  Section 


State 


Site  name 


City/county  notes(a) 


AL 
IL.. 


LA  . 
LA  . 

lyio 

NY. 
NY. 


American  Brass  Headland. 

•  ••••• 
DePue/New  Jersey  Zinc/Mobil  ChemCofp DePue. 

Central  Wood  Preserving  Co Slaughter. 

•  ••••• 
Ruston  Foundry  Alexandria. 

•  ■  •                             •                             •                              •  • 
ArTTKHjr  Road  North  Kansas  City. 

•  *                         ,      •                               •                               •  • 
Computer  Circuits Hauppauge. 

Starrton  Cleaners  Area  Ground  Water  Contamination Great  Neck. 


Table  2.— Federal  Facilities  Section 


state 


Site  name 


City/county  notes(a) 


MD 
IMD 
VA. 


Andrews  Air  Force  Base Camp  Springs. 

•  •••«• 
Brandywine  DRMO Brandywine. 

*  *                     ',          *                               *                               •  • 
Naval  Amphibious  Base  Little  Creek Virginia  Beach. 


[FR  Dof  99-11705  Filed  5-7-99;  8:45  ami 

BILiJNG  COOe  S560-50-P 


DEPAtmMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFK  Part  498 
[HCFA+3139-F] 
RIN  09)8-AC88 

INadicare  Program  and  Medicaid 
Programs;  Effective  Dates  of  Provider 
Agreetnents  and  Supplier  Approvals; 
Correition 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 


ACTION:  Correcting  amendments. 

SUMMARY:  This  document  restores 
regulations  that  we  inadvertently 
removed  when  we  published  a  final  rule 
concerning  effective  dates  for  provider 
agreements  and  supplier  approvals. 
These  regulations  were  published  in  the 
August  18,  1997  issue  of  the  Federal 
Register  (62  FR  43931). 

EFFECTIVE  DATE:  September  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Johnson,  (410)  786-5241. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  established 
uniform  criteria  for  determining  the 


effective  dates  of  Medicare  and 
Medicaid  provider  agreements. 

Need  for  Correction 

The  August  18,  1997  final  rule 
inadvertently  removed  coding  and 
paragraphs  {a)(2)  and  (a)(3)  from  §  498.3. 
These  corrections  are  necessary  to 
restore  valid  regulations  in  §498.3. 

List  of  Subjects  in  42  CFR  Part  498 

Administrative  practice  and 
procedure,  Appeals,  Medicare, 
Practitioners,  providers,  and  suppliers. 

Accordingly,  42  CFR  part  498  is 
corrected  by  making  the  following 
correcting  admendments: 
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PART  498— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM  AND  FOR 
DETERMINATIONS  THAT  AFFECT  THE 
PARTICIPATION  OF  CERTAIN  ICFs/ 
MRS  AND  CERTAIN  NFs  IN  THE 
MEDICAID  PROGRAM 

1.  The  authority  citation  for  part  498 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §  498.3,  paragraph  (a)  is  revised 
to  read  as  follows: 

§498.3    Scope  and  applicability. 

(a)  Scope.  (1)  This  part  sets  forth 
procedures  for  reviewing  initial 
determinations  that  HCFA  makes  with 
respect  to  the  matters  specified  in 
paragraph  (b)  of  this  section,  and  that 
the  OIG  makes  with  respect  to  the 
matters  specified  in  paragraph  {c)  of  this 
section.  It  also  specifies,  in  paragraph 
(d)  of  this  section,  administrative 
actions  that  are  not  subject  to  appeal 
under  this  part. 

(2)  The  determinations  listed  in  this 
section  affect  participation  in  the 
Medicare  program.  Many  of  the 
procedures  of  this  part  also  apply  to 
other  determinations  that  do  not  affect 
participation  in  Medicare.  Some 
examples  follow: 

(i)  HCFA's  determination  to  terminate 
an  NF's  Medicaid  provider  agreement. 

(ii)  HCFA's  determination  to  cancel 
the  approval  of  an  ICF/MR  under 
section  1910(b)  of  the  Act. 

(iii)  HCFA's  determination,  under  the 
Clinical  Laboratory  Improvement  Act 
(CLIA),  to  impose  alternative  sanctions 
or  to  suspend,  limit,  or  revoke  the 
certificate  of  a  laboratory  even  though  it 
does  not  participate  in  Medicare. 

(3)  The  following  parts  of  this  chapter 
specify  the  applicability  of  the 
provisions  of  this  part  498  to  sanctions 
or  remedies  imposed  on  the  indicated 
entities: 

(i)  Part  431,  subpart  D — for  nursing 
facilities  (NFs). 

(ii)  Part  488,  subpart  E 
(§488.330{e)l— for  SNFs  and  NFs. 

(iii)  Part  493,  subpart  R  (§493.1844)— 
for  laboratories. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program:  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 


Dated:  April  28.  1999.  "^ 

Neil  J.  Stillman. 

Deputy  Assistant,  Secretary  for  Information 
Resources  Management. 

[FR  Doc.  99-11510  Filed  5-7-99;  8:45  am] 

BILLING  CODE  4120-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7712] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
conuaunities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certeun  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insm-ance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  fi-om 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Support  Division,  Mitigation 
Directorate,  500  C  Street  SW.,  room  417, 
Washington,  DC  20472,  (202)  646-3619. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measiu-es  aimed  at  protecting  lives  and 
new  construction  fi-om  future  Hooding. 
Since  the  commimities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  of 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  commimities 


listed  where  a  flood  map  has  been 
pubhshed.  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended.  42  U.S.C.  4012(a).  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 
contrary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  nde  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612.  Federalism, 
October  26,  1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25,  1991,  56  FR 
55195,  3  CFR.  1991  Comp..  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 
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PART  64— {AMENDED] 


1.  Th(!  authority  citation  for  part  64 
continu3s  to  read  as  follows: 


Authority:  42  U.S.C.  4001  ef  seq.,  §64.6    [Amended] 
Reorganization  Plan  No.  3  of  1978,  3  CFR,  2.  The  tables  published  under  the 

1978  Comp..  p.  329;  E.0. 12127.  44  FR  19367,  authority  of  §  64.6  are  amended  as 

3CFR,  1979Ck)mp.,p.  376.  follows: 


State/location 


Community 
No. 


Effective  date  of  eligibility 


Current  effective  map 
date 


NEW  ELIGIBLES— Emergency  Program 


North  Dakota: 

Brac^ock.  city  of,  Emmons  County  

Chippewa  Indian  Reservation,  Turtle  Mountain 

Band  of,  Rolette  County. 
Rolette  County,  unincorporated  areas 


Georgia:  | 

Mar$hallville,  city  of,  Macon  County 
Nortfi  Cai'Olina: 

'  Mi(^lesex,  town  of,  Nasfi  County  .. 
Washiiligton:. 

Rairier,  town  of,  Thurston  County  ... 


380260 
380714 

380101 


March  29,  1999 
do  


do 


NEW  ELIGIBLES— Regular  Program 


Georgia: 
Ivey 


town  of,  Wilkerson  County 


130536 


370445 


530260 


March  19,  1999 


.do 


March-29,  1999 


REINSTATEMENTS 


Wiscons|i: 

Kohlsr,  village  of,  Sheboygan  County 


130420 


550426 


August  6,  1986  Emerg.,  June  3,  1986  Reg.,  June 
3,  1986  Susp.,  March  19,  1999  Rein. 

May  13,  1975  Emerg.,  April  2,  1991  Reg.,  April  2, 
1991  Susp.,  March  31,  1999  Rein. 


April  3,  1996. 
January  20,  1982. 
NSFHA. 

June  3,  1986. 
April  2,  1991. 


REGULAR  PROGRAM  CONVERSIONS 


Region  11 

New  Jen  ey: 

Ewirg,  township  of,  Mercer  County , 

Region  VI 
Louisian.  i: 

Delhi,  town  of,  Richland  Parish  

Texas: 

Carreron  County,  unincorporated  areas  

Moult  Pleasant,  city  of,  Titus  County 

Muenster,  city  of,  Cooke  County  

Sou  h  Padre  Island,  town  of,  Cameron  County 

Region  IX 

Arizona: 

Yaviipai  County,  unincorporated  areas  

Region  II 

New  Jen  ;ey: 

Barregat  Light,  borough  of,  Ocean  County 

Beach  Haven,  borough  of.  Ocean  County  

Harney  Cedars,  borough  of.  Ocean  County 

LonJ  Beach,  township  of,  Ocean  County 


Ship 


Bottom,  borough  of,  Ocean  County 
New  Yortc:  Bameveld,  village  of,  Oneida  Coun- 
ty 

Region  VI 
Oklahonia:  Osage  County,  unincorporated  areas 
Region  VIII 

Colorado: 

Lander  County,  unincorporated  areas  

Lov^land,  city  of,  Larimer  County 

Wyomint: 

Eas  Thermopolis,  town  of,  Hot  Springs  County 

Region  IX 

Califomi^: 

Yol<)  County,  unincorporated  areas  


345294 


220155 

480101 
480621 
480767 
480115 


040093 


345280 
345282 
345296 
345301 
345320 
361569 


400146 


080101 
080103 

560025 


060423 


March  9,  1 999  Suspension  Withdrawn. 


.do 

.do 
.do 
.do 
do 


..do 


March  23,  1 999  Suspension  Withdrawn 
do  


do 
.do 
.do 
do 


.do 


.do 
.do 

do 


.do 


March  9,  1999. 


Do. 


Do. 
Do. 
Do. 
Do. 


Do. 


March  23,  1999. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 


Do. 
Do. 

Do. 


Do. 


'The  Town  of  Middlesex  has  adopted  the  Nash  County  (CID  #370278)  Flood  Insurance  Rate  Map  dated  January  20,  1982  panel  145. 
Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Rein. — Reinstatement;  Susp. — Suspension;  With. — Withdrawn;  NSFHA- 
Non  Spaciai  Flood  Hazard  Area. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Issued:  April  28.  1999. 
Michael ).  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-11668  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  6718-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  Amendment  1-298] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegations  to  the 
Maritime  Administrator 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  (Secretary)  is  delegating 
to  the  Maritime  Administration  his 
authority  to  make  determinations 
concerning  the  employment  of  a  vessel 
in  the  coastwise  trade  under  section  502 
and  503  of  the  "Coast  Guard 
Authorization  Act  of  1998".  Section  502 
authorizes  the  Secretary  to  issue  a 
certificate  of  documentation  with  the 
appropriate  endorsement  for 
employment  in  the  coastwise  trade  to 
eligible  vessels  as  a  small  passenger 
vessel  or  an  uninspected  passenger 
vessel  when,  after  notice  and  an 
opportimity  to  comment,  a 
determination  has  been  made  that  the 
employment  of  the  vessel  in  coastwise 
trade  will  not  adversely  affect  U.S. 
vessel  builders  and  the  coastwise  trade 
business  of  any  person  who  employs 
vessels  built  in  the  U.S.  in  that  business. 
Section  503  authorizes  the  Secretary  to 
revoke  endorsements  issued  under 
section  502  when,  after  an  opportunity 
for  public  comment,  a  determination 
has  been  made  that  a  vessel's 
employment  has  substantially  changed 
or  has  had  a  negative  impact  upon  U.S. 
vessel  builders  or  a  coastwise  trade 
business  that  employs  vessels  built  in 
the  United  States. 

EFFECTIVE  DATE:  May  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Weaver,  Chief,  Division  of 
Management  and  Organization, 
Maritime  Administration,  MAR-318, 
Room  7301,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  Phone:  (202) 
366-2811;  or  Blane  Workie,  Office  of 


General  Counsel  (C-50),  Department  of 
Transportation,  Room  10424,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  Phone:  (202)  366-4723. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Transportation  is  delegating 
to  the  Maritime  Administrator  his 
authority  to  make  determinations  under 
sections  502  and  503  of  Public  Law 
105-383.  Under  section  502,  the 
Secretary  of  Transportation  may  waive 
the  U.S.-built  vessel  requirements  of 
sections  12106  and  12108  of  tide  46  of 
the  U.S.C,  section  8  of  the  Act  of  Jime 
19.  1886  (46  U.S.C.  App.  289),  and 
section  27  of  the  Merchant  Marine  Act, 
1920  (46  U.S.C.  App.  883).  Section  502 
authorizes  the  Secretary  to  issue  a 
"certificate  of  dociunentation"  with  the 
appropriate  endorsement  for 
employment  in  the  coastwise  trade  as  a 
small  passenger  vessel  or  an 
uninspected  passenger  vessel  for  an 
eligible  vessel  authorized  to  carry  no 
more  than  12  passengers  for  hire. 
However,  the  Secretary,  after  notice  and 
an  opportunity  for  public  comment, 
must  determine  that  the  emplojmaent  of 
the  vessel  in  the  coastwise  trade  will  not 
adversely  affect:  (1)  United  States  vessel 
builders;  or  (2)  the  coastwise  trade 
business  of  any  person  who  employs 
vessels  built  in  the  United  States  in  that 
business. 

The  Secretary  delegates  this  authority 
to  make  determinations  to  the  Maritime 
Administrator  because  the  Maritime 
Administration  assists  domestic 
shippers  in  locating  suitable  coastwise 
trade  eligible  vessels  and  is  best  suited 
to  determine  the  effect  and 
substantiality  of  vessel  waivers  of  the 
coastwise  trade  laws  on  U.S.  vessel 
builders  and  U.S.-built  vessel  coastwise 
trade  businesses,  including  the 
economic  development  of  affected  ports 
and  commimities.  The  Coast  Guard 
issues  vessel  documents  and 
endorsements  for  vessels  granted 
waivers  imder  section  502.  See  49  CFR 
1.46(d).  The  Coast  Guard  and  the 
Maritime  Administration  will 
coordinate  the  processing  of  requests  for 
waivers  imder  section  502. 

Under  section  503,  the  Secretary  has 
the  authority  to  revoke  endorsements 
issued  under  section  502  when,  after  an 
opportunity  for  public  comment,  the 
Secretary  makes  a  determination  that 
the  employment  of  a  vessel  in  the 
coastwise  trade  has  substantially 
changed  since  the  issuance  of  an 
endorsement  under  section  502  of 
Public  Law  105-383.  The  Secretary 


delegates  this  authority  to  make 
determinations  under  section  503  to  the 
Maritime  Administration  for  the  same 
reasons  given  above  for  delegating  the 
authority  to  make  determinations  under 
section  502.  Upon  making  the 
determination  that  the  employment  of  a 
vessel  in  the  coastwise  trade  has 
substantially  changed  and  the  vessel  is 
no  longer  eligible  for  a  coastwise 
endorsement,  the  Maritime 
Administration  will  coordinate  with  the 
Coast  Guard  for  revocation  of  applicable 
endorsements. 

Since  this  amendment  relates  to 
departmental  organization,  procediue 
and  practice,  notice  and  comment  are 
imnecessary  under  5  U.S.C.  553(b). 
Further,  since  the  amendment  expedites 
the  Maritime  Administration's  ability  to 
meet  the  statutory  intent  of  title  V, 
Public  Law  105-383,  covered  by  this 
delegation,  the  Secretary  finds  good 
cause  under  5  U.S.C.  553(d)(3)  for  the 
final  rule  to  be  effective  on  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Tide  49,  Code  of  Federal 
Regulations,  is  amended,  effective  upon 
publication,  to  read  as  follows: 

PART  1— [AMENDED] 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Public  Law  101- 
552,  28  U.S.C.  2672;  31  U.S.C.  3711(a)(2). 

2.  In  §  1.66  (Delegations  to  Maritime 
Administrator)  the  following  paragraph 
(cc)  is  added  at  the  end  thereof. 

§1.66    Delegations  to  Maritime 
Administrator. 

***** 

(cc)  Carry  out  the  functions  and 
exercise  the  authority  vested  in  the 
Secretary  to  make  the  necessary 
determinations  concerning  the 
employment  of  a  vessel  under  sections 
502  and  503  of  tide  V,  Pub.  L.  105-383, 
titled  the  Coast  Guard  Authorization  Act 
of  1998. 

Issued  at  Washington,  DC,  this  27th  day  of 
April.  1999. 

Rodney  E.  Slater, 

Secretary  of  Transportation. 

[FR  Doc.  99-11495  Filed  5-7-99;  8:45  amj 

BILUNG  COOE  4910-62-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

50CFRl>art679 

[Docicet  No.  980923246-9106-02;  1.0. 
071598A) 

RIN  064fl|-AK20 

Fisheri^  in  the  Exclusive  Economic 
Zone  Off  Alaska;  Hired  SIdpper 
Require  ments  for  the  Individual 
Fishing  Quota  Program 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commeice. 
ACTION:  Final  rule. 


SUMMAR  r:  NMFS  publishes  a  Bnal  rule 
implemi  mting  a  change  in  the 
Individi  lal  Fishing  Quota  (IFQ)  Program 
for  fixec  gear  Pacific  halibut  and 
sablefisli  fisheries  in  and  off  Alaska. 
This  act  on  modifies  the  vessel 
owners!  ip  requirements  for  quota  share 
(QS)  holders  wishing  to  hire  skippers  to 
harvest  the  IFQ  allocations  derived  from 
QS  for  Pacific  halibut  and  sablefish  in 
the  fixed  gear  IFQ  fisheries.  This  action 
is  necessary  to  promote  an  owner- 
operatoB  catcher  vessel  fleet  in  the 
halibut  And  sablefish  fixed  gear  fisheries 
off  Alasta  and  to  further  the  objectives 
of  the  IFiQ  Program. 
DATES:  affective  June  9,  1999. 
ADDRESSES:  Copies  of  the  Regulatory 
Impact  I  .eview/Final  Regulatory 
Flexibility  Analysis  (RIR/FRFA)  for  this 
action  may  be  obtained  from  the  Alaska 
Region,  NMFS,  Room  453,  709  West  9th 
Street,  jineau,  AK  99801,  or  P.O.  Box 
21668,  jjineau,  AK  99802,  Attention: 
Lori  J.  Gravel. 

FOR  FURJHER  INFORMATION  CONTACT: 
James  Hkle.  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Backgrojund 

The  I^Q  Program  is  a  limited  access 
system  nor  managing  the  fixed  gear 
fisheries  for  Pacific  halibut 
(Hippo^ossus  stenolepis]  and  sablefish 
(Anoplopoma  fimbria)  in  waters  of  the 
exclusiv  3  economic  zone  off  Alaska. 
The  Nor  th  Pacific  Fishery  Management 
Council  (Council),  imder  authority  of 
the  Mag  luson-Stevens  Fishery 
Conserv  ition  and  Management  Act  and 
the  Nort  lem  Pacific  Halibut  Act  of  1982 
(Halibut]  Act),  recommended  the  IFQ 
Program;,  which  NMFS  implemented  in 
1995.  The  IFQ  Program  is  designed  to 
reduce  excessive  fishing  capacity,  while 
maintaii  ting  the  social  and  economic 
character  of  the  fixed  gear  fishery  and 


the  coastal  communities  where  many  of 
these  fishermen  are  based.  To  this  end, 
various  program  constraints  limit 
consolidation  of  QS  and  ensure  that 
practicing  fishermen,  rather  than 
investment  speculators,  retain 
harvesting  privileges.  The  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMPs)  and  the  IFQ 
Program  implementing  regulations 
prohibit  all  leasing  of  IFQ  derived  from 
QS  in  categories  B,  C,  and  D  (QS  which 
authorizes  the  harvest  but  not  the 
processing  of  IFQ  species  onboard  the 
vessel)  and  require  that  holders  of  such 
QS  be  aboard  the  vessel  harvesting  IFQ 
species  during  all  fishing  operations. 

An  exception  to  this  owner-aboard 
provision  allows  initial  recipients  of  B, 
C,  or  D  category  QS  to  employ  a  hired 
skipper  to  fish  their  IFQ  provided  that 
the  QS  holder  owns  the  vessel  on  which 
the  IFQ  are  being  fished.  This  exception 
was  created  to  allow  fishermen  who  had 
operated  their  fishing  businesses  with 
hired  skippers  before  the  IFQ  Program 
was  implemented  to  continue  operating 
this  way  imder  the  IFQ  Program.  While 
the  IFQ  Program  promotes  an  owner- 
operator  fixed  gear  fishery  for  sablefish 
and  halibut,  this  exception  allows  initial 
recipients  of  QS  to  remain  ashore  while 
having  their  IFQ  harvested  by  a  hired 
skipper.  By  limiting  this  exception  to 
initial  recipients,  the  Council  designed 
the  hired  skipper  provision  to  expire 
with  the  eventual  transfer  of  all  QS  out 
of  the  possession  of  initial  recipients. 

A  problem  developed  in  the  first  years 
of  the  IFQ  Program  because  the 
regulations  do  not  clearly  define  vessel 
ownership.  Some  initial  recipients  of 
QS  purchased  a  nominal  interest  in  a 
vessel,  as  little  as  1  percent  or  less,  and 
thereby  save  the  costs  of  operating  a 
wholly-owned  vessel  and  crew. 
Although  such  nominal  vessel 
ownership  served  the  objective  of 
fishing  capacity  reduction,  it 
compromised  the  Council's  social  and 
economic  intent  for  an  owner-operator 
fishery  in  which  QS  holders  actually 
participate  in  harvesting  operations. 
Also,  such  nominal  vessel  ownerships 
created  the  potential  for  excessive  loss 
of  crew  member  jobs. 

This  action  revises  the  regulations  to 
specify  a  minimum  vessel  ownership 
interest  that  must  be  acquired  before  the 
QS  holder  may  hire  a  skipper  to  harvest 
the  IFQ.  Under  the  new  regulations, 
initial  recipients  of  B,  C,  or  D  category 
QS  who  wish  to  hire  skippers  to  fish  the 
IFQ  derived  from  their  QS  must  own  a 
minimum  of  a  20  percent  interest  in  the 


vessel  on  which  the  IFQ  species  are 
being  harvested. 

QS  holders  whose  applications  to  hire 
skippers  were  approved  prior  to  April 
17, 1997,  the  date  of  the  Council's  first 
review  of  the  analysis  of  this  issue,  are 
exempt  from  the  requirement  provided 
that  (1)  the  QS  holder's  percentage  of 
ownership  in  the  vessel  which  the  hired 
skipper  will  operate  does  not  fall  below 
the  percentage  held  in  that  vessel  at  the 
time  he  or  she  had  a  hired-skipper 
application  approved  prior  to  April  17, 
1997,  and  (2)  the  QS  holder  has 
acquired  no  additional  QS  after 
September  23,  1997,  the  date  of  the 
Council's  final  action  to  recommend 
this  regulatory  change.  A  QS  holder 
who  held  less  than  a  20  percent  interest 
in  a  vessel  prior  to  April  17,  1997,  must 
continue  to  hold  at  least  that  percentage 
in  order  to  be  elgible  to  hire  a  skipper 
to  fish  his  or  her  IFQ  on  that  vessel. 
Moreover,  because  an  initial  recipient  of 
QS  may  hire  a  skipper  to  fish  not  only 
the  QS  acquired  as  an  initial  allocation 
but  also  any  QS  acquired  through 
transfer,  the  maximiun  amoimt  of  QS 
that  can  be  used  under  this  exemption 
is  the  level  held  prior  to  September  23, 
1997,  the  date  of  the  Council's  final 
action  on  this  proposal.  This  restriction 
assures  that  only  existing  business 
arrangements  regarding  levels  of  vessel 
ownership  and  QS  holdings  can  use  this 
exemption. 

Changes  from  the  Proposed  Rule 

A  sentence  has  been  added  to 
§  679.42(i)(l)  and  to  §  679.42(j)  to  clarify 
the  means  by  which  a  person's  vessel 
ownership  is  determined.  Presently, 
NMFS  requests  that  vessel  ownership  be 
validated  by  submission  of  a  facsimile 
of  either  a  U.S.  Coast  Guard  Abstract  of 
Title  or  a  bill  of  sale.  While  such 
dociunents  may  be  preferable  as 
evidence  that  a  person  holds  the 
requfred  minimum  percentage  of 
ownership  interest,  other  documents 
may  also  provide  adequate  proof  of 
ownership.  Therefore,  the  regulatory 
language  is  amended  to  clarify  that,  for 
purposes  of  the  minimum  vessel 
ownership  interest  requirements,  NMFS 
requires  only  that  the  evidence  of 
ownership  be  in  writing.  NMFS  will 
make  its  determination  on  the  basis  of 
written  documentation  only.  This 
requirement  is  to  ensure  that  vessel 
ownership  claims  are  adequately 
supported  in  applications  for  hired 
skipper  cards. 

A  more  detailed  explanation  of  this 
action  may  be  found  in  the  preamble  to 
the  proposed  rule  (63  FR  69256, 
December  16, 1998).  The  proposed  rule 
invited  public  comment  through 
January  16, 1999,  on  the  proposed 
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action.  NMFS  received  no  comments  on 
the  proposed  rule. 

Small  Entity  Compliance  Guide 

The  following  information  satisfies 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
which  requires  a  plain  language  guide  to 
assist  small  entities  in  complying  with 
this  rule.  This  rule  requires  a  QS  holder 
to  own  at  least  a  20  percent  interest  in 
a  vessel  to  hire  a  skipper  to  fish  his  or 
her  IFQ. 

What  small  entities  will  this  rule 
impact? 

Any  person  who  holds  an  initial 
allocation  of  QS,  whether  an  individual 
or  a  corporation  or  a  partnership,  is 
allowed  by  the  regulations  to  hire  a 
skipper  to  fish  the  person's  IFQ, 
provided  that  the  QS  holder  owns  the 
fishing  boat  on  which  the  IFQ  is 
harvested.  This  action  defines  exactly 
what  is  meant  by  "ownership"  of  a  boat 
for  purposes  of  the  IFQ  Program's  hired 
skipper  provisions:  To  hire  a  skipper  to 
fish  your  IFQ,  you  must  own  at  least  20 
percent  interest  in  the  boat  used  to 
harvest  your  IFQ.  For  example,  if  you 
wish  to  hire  a  skipper  to  fish  your  IFQ 
and  you  hold  only  15  percent 
ownership  interest  in  your  boat,  you 
will  have  to  acquire  an  additionaJ  5 
percent  of  ownership  interest  to  be  able 
to  hire  a  skipper  to  fish  your  IFQ  on  that 
boat.  Of  course,  you  may  still  choose  to 
be  aboard  the  vessel  when  it  fishes  your 
IFQ,  in  which  case  you  need  not  have 
any  ownership  interest  in  the  boat. 

Are  there  any  exceptions  to  the  20- 
percent  minimum  ownership  interest 
requirement? 

Yes.  If  you  hired  a  skipper  prior  to 
April  17, 1997,  on  a  boat  in  which  you 
owned  less  than  20  percent  interest,  you 
may  continue  to  hire  a  skipper  to  fish 
your  IFQ  on  that  boat  as  long  as  you 
maintain  the  percentage  of  interest  in 
the  boat  that  you  held  on  April  17,  1997. 
For  example,  if  you  held  10  percent 
interest  in  a  boat  on  April  17, 1997,  and 
had  hired  a  skipper  to  fish  your  IFQ 
fi'om  that  boat  prior  to  that  date,  then 
you  may  continue  to  hire  a  skipper  to 
fish  your  IFQ  fi-om  that  boat  as  long  as 
you  own  no  less  than  10  percent  of  the 
boat.  This  is  the  grandfather  clause  to 
the  20-percent  minimum  vessel 
ownership  requirement. 

Are  there  any  limitations  on  the 
grandfather  clause? 

Yes.  The  rule  also  requires  that 
persons  eligible  to  take  advantage  of  the 
grandfather  clause  have  acquired  no 
additional  QS  through  transfer  after 
September  23,  1997.  The  grandfather 


provision  is  limited,  because,  if  you  are 
eligible  to  hire  a  skipper,  you  may  hire 
a  skipper  to  fish  not  only  the  QS  you 
acquired  through  initial  issuance  but 
also  all  QS  that  you  acquired  thereafter 
through  approved  transfer.  While 
allowing  for  certain  business  practices 
that  existed  prior  to  April  17,  1997,  the 
Council  chose  to  limit  the  amount  of  QS 
that  may  be  subject  to  the  grandfather 
clause.  For  example,  if  you  held  5 
percent  interest  in  a  boat  on  which  you 
employed  a  skipper  to  fish  your  IFQ 
prior  to  April  17,  1997,  you  may 
continue  to  use  a  hired  skipper  on  that 
boat  as  long  as  you  owm  no  less  than  5 
percent  interest  in  the  boat  and  have  not 
acquired  any  additional  QS  through 
transfer  after  September  23,  1997.  If  you 
have  acquired  additional  QS  after  that 
date,  you  are  no  longer  eligible  to  take 
advantage  of  the  grandfather  provision 
and  must  acquire  additional  interest  in 
your  boat  to  equal  no  less  than  20 
percent  if  you  wish  to  hire  a  skipper  to 
fish  your  IFQ.  You  may  always  fish  your 
IFQ  yourself  and  not  be  obliged  to  hold 
any  ownership  interest  in  the  boat  on 
which  you  fish  your  IFQ. 

How  will  NMFS  determine  whether  a 
person  holds  the  required  minimum 
percentage  of  vessel  ownership? 

NMFS  will  make  that  determination 
on  the  basis  of  written  dociunentation 
submitted  with  the  application  for  a 
hired  skipper  card.  That  documentation 
may  be  in  the  form  of  a  U.S.  Coast 
Guard  Abstract  of  Title,  or  of  a  bill  of 
sale,  or  other  such  documentation,  as 
long  as  the  evidence  is  in  writing. 

Classification 

This  final  ruJe  has  been  determined  to 
be  not  significant  for  purposes  of  E.G. 
12866. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  penalty  for  failure  to  comply 
with  a  collection-of-information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection-of-information  displays  a 
ciurently  valid  OMB  control  number. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
requirement  that  QS  holders  provide 
written  evidence  of  the  percentage  of 
vessel  ownership  clarifies  a  collection  of 
information  that  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  control  number  0648- 
0272. 

NMFS  prepared  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  for  this 
action.  The  total  universe  of  small 
entities  affected  by  this  proposed  action 
would  comprise  approximately  6,000 


persons  who  hold  initial  allocations  of 
QS  and  are  eligible  to  hire  skippers  in 
the  IFQ  Program.  NMFS  has  no  data  at 
present  to  indicate  how  many  of  these 
persons  own  their  own  vessels  at  the 
required  minimum  of  20  percent.  Nor 
does  NMFS  have  data  to  analyze  the 
amount  of  financial  burden  that 
acquisition  of  additional  ownership 
would  impose  on  those  who  at  present 
own  less  than  20  percent  interest  in  a 
vessel  and  wish  to  hire  skippers.  The 
grandfather  clause  would  in  part 
mitigate  the  impact  of  the  action  by 
allowing  those  who  had  hired  skippers 
prior  to  April  17,  1997,  to  continue  to 
do  so  at  the  percentage  of  vessel 
ownership  held  on  that  date.  However, 
consistent  with  Council  intent,  this 
action  will  likely  reduce  the  number  of 
QS  holders  employing  hired  skippers. 
Consequently,  it  will  also  affect  persons 
who  hire  themselves  out  as  skippers  for 
vessels  owned  by  others. 

In  developing  this  amendment,  the 
Council  considered  numerous 
alternatives  to  develop  an  action  that 
would  minimize  the  negative  economic 
impact  while  addressing  the  issue  of 
nominal  vessel  ownership  in  the  IFQ 
hired  skipper  provisions.  Minimum 
vessel  owmership  percentages  of  5,  20, 
49,  and  51  percent  were  analyzed  and 
reviewed  before  recommending  the 
present  action  as  resolving  the  issue  in 
a  way  least  biu-densome  to  the  affected 
entities.  Nevertheless,  the  financial 
impact  of  this  action  could  potentially 
be  borne  by  all  initial  recipients  of  QS 
in  categories  B,  C,  or  D,  as  well  as  by 
skippers  who  would  hire  themselves  out 
to  operate  vessels  in  the  IFQ  fisheries. 
No  comments  were  received  on  the 
Initial  Regulatory  Flexibifity  Analysis.  A 
copy  of  the  FRFA  analysis  is  available 
fi-om  NMFS  (see  ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  679 

Alaska  fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  4.  1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  679  is  amended 
as  follows: 

PART  679-RSHEniES  IN  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §679.42,  revise  paragraph  (i)(l); 
remove  the  first  sentence  of  the 
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introdiictory  text  of  paragraph  (j)  and 
sentences  in  its  place,  and  add 
(j)(5)  to  read  as  follows: 


add 
para] 


tWD 


gn  ph 


§679.4^    Limitations  on  use  of  QS  and  IFQ. 

* 

(i) 

(1)  An  individual  who  received  an 

initial  i  illocation  of  QS  assigned  to 
categories  B,  C,  or  D  does  not  have  to 
be  aboard  the  vessel  on  which  his  or  her 
IFQ  is  being  fished  or  to  sign  IFQ 
landing  reports  if  that  individual  owns 
at  leastja  20-percent  interest  in  the 
vessel  and  is  represented  on  the  vessel 
by  a  mister  employed  by  that 
indiviqual.  NMFS  will  determine 
owner^iip  interest  for  purposes  of  this 
paragraph  only  on  the  basis  of  written 
documentation.  This  minimum  20- 
percenj  ownership  requirement  does  not 
apply  tp  any  individual  who  received  an 
initial  illocation  of  QS  assigned  to 
categories  B,  C,  or  D  and  who,  prior  to 
April  w,  1997,  employed  a  master  to 
fish  anV  of  the  IFQ  issued  to  that 


individual,  provided  the  individual 
continues  to  own  the  vessel  from  which 
the  IFQ  is  being  fished  at  no  lesser 
percentage  of  ownership  interest  than 
that  held  on  April  17,  1997,  and 
provided  that  this  individual  has  not 
acquired  additional  QS  through  transfer 
after  September  23,  1997. 
***** 

(j)  Use  of  IFQ  resulting  from  QS 
assigned  to  vessel  categories  B,  C,  or  D 
by  corporations  and  partnerships. 
Except  as  provided  in  paragraph  (j)(5)  of 
this  section,  a  corporation  or 
partnership  that  received  an  initial 
allocation  of  QS  assigned  to  categories 
B,  C,  or  D  may  fish  the  IFQ  resulting 
from  that  QS  and  any  additional  QS 
acquired  within  the  limitations  of  this 
section  provided  that  the  corporation  or 
partnership  owns  at  least  a  20-  percent 
interest  in  the  vessel  on  which  its  IFQ 
is  fished,  and  that  it  is  represented  on 
the  vessel  by  a  master  employed  by  the 
corporation  or  partnership  that  received 


the  initial  allocation  of  QS.  NMFS  will 
determine  ownership  interest  for 
purposes  of  this  paragraph  only  on  the 
basis  of  written  documentation.  *  *  * 


(5)  A  corporation  or  a  partnership  that 
received  an  initial  allocation  of  QS 
assigned  to  categories  B,  C,  or  D  and 
that,  prior  to  April  17, 1997,  employed 
a  master  to  fish  any  of  the  IFQ  issued 
to  that  corporation  or  partnership  may 
continue  to  employ  a  master  to  fish  its 
IFQ  on  a  vessel  owned  by  the 
corporation  or  partnership  provided  that 
the  corporation  or  partnership  continues 
to  own  the  vessel  at  no  lesser  percentage 
of  ownership  interest  than  that  held  on 
April  17,  1997,  and  provided  that 
corporation  or  partnership  did  not 
acquire  additional  QS  through  transfer 
after  September  23,  1997. 
***** 

[FR  Doc.  99-11699  Filed  5-7-99,  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  9&-NM-253-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes. 
This  proposal  would  require  repetitive 
inspections  to  detect  damage  of  certain 
taxi  light  assemblies,  and  replacement 
with  a  new  or  serviceable  part,  if 
necessary.  This  proposal  also  would 
require  eventual  replacement  of  certain 
taxi  light  assemblies  with  improved 
parts,  which  would  constitute 
terminating  action  for  the  repetitive 
inspections.  This  proposal  is  prompted 
by  a  report  that  a  damaged  taxi  light 
detached  from  an  airplane  and  was 
ingested  into  the  airplane  engines.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  damage  to  the 
taxi  light  assembly,  which  could  result 
in  detachment  of  the  taxi  light  assembly 
from  the  airplane,  ingestion  of  taxi  light 
debris  into  an  engine,  and  consequent 
loss  of  thrust  from  one  or  both  engines. 

DATES:  Comments  must  be  received  by 
June  24,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9a-NM- 
253-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Herron,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
,    Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2672;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conmumications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-253-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
r>IPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-253-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  certain  taxi  light 
assemblies  moimted  on  the  nose  landing 
gear  assemblies  of  certain  Boeing  Model 


737-100,  -200,  -300,  -400,  and  -500 
series  airplanes  have  beenioimd  to  be 
damaged.  That  damage  has  been 
attributed  to  contact  between  the  light 
assembly  and  the  tow  bar  during  towing 
operations.  Such  contact  occurs  due  to 
the  proximity  of  the  taxi  lights  to  the 
fitting  for  towing  operations.  In  one 
incident,  a  damaged  taxi  light  assembly 
detached  from  the  airplane,  and  debris 
from  the  taxi  light  assembly  was 
ingested  into  both  engines  of  a  Boeing 
Model  737  series  airplane  during 
takeoff.  That  ingestion  resulted  in  a  loss 
of  thrust,  which  forced  the  flightcrew  to 
make  an  emergency  landing.  A  damaged 
taxi  light  assembly,  if  not  corrected, 
could  result  in  detachment  of  the  taxi 
light  from  the  airplane,  ingestion  of  taxi 
light  debris  into  an  engine,  and 
consequent  loss  of  thrust  from  one  or 
both  engines.  Such  loss  of  thrust  could 
result  in  reduced  controllability  of  the 
airplane. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  detailed  visual 
inspections  to  detect  damage  (including 
cracking,  corrosion,  deformation,  or 
evidence  of  impact)  of  certain  taxi  light 
assemblies,  and  replacement  with  a  new 
or  serviceable  part,  if  necessary.  The 
proposed  AD  also  would  require 
eventual  replacement  of  certain  taxi 
light  assemblies  with  improved  parts, 
which  would  constitute  terminating 
action  for  the  repetitive  inspections.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  applicable 
maintenance  manual. 

Cost  Impact 

There  eire  approximately  2,857 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1.159  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $69,540,  or  $60  per 
airplane,  per  inspection  cycle. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
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labor  rite  of  $60  per  work  hour. 
Required  parts  would  cost 
appro)^ately  $549  per  airplane.  Based 
on  the^e  figxires,  the  cost  impact  of  the 
proposed  replacement  on  U.S.  operators 
is  esticfated  to  be  $775,371.  or  $669  per 
airpla 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operatsr  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action.fand  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  pot  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
betwee^i  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  acccirdance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparttion  of  a  Federalism  Assessment. 

For  t  le  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  i  "significant  regulatory  action" 
imder  1  executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regula  ory  Policies  and  Procedures  (44 
FR  110  34,  February  26,  1979);  and  (3)  if 
promu  gated,  will  not  have  a  significant 
econoriic  impact,  positive  or  negative, 
on  a  su  bstantial  nimiber  of  small  entities 
imder  he  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulat  Dry  evaluation  prepared  for  this 
action  ,s  contained  in  the  Rules  Docket. 
A  cop5  of  it  may  be  obtained  by 
contaci  ing  ihe  Rules  Docket  at  the 
locatio  a  provided  under  the  caption 
AOORE<SES. 

List  of  Subjects  in  14  CFR  Part  39 


transportation,  Aircraft,  Aviation 
Safety. 


Air 
safety. 

The  Prbposed  Amendment 


Accc  rdingly,  pursuant  to  the 
author  ty  delegated  to  me  by  the 
Admin  istrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  tie  Federal  Aviation  Regulations 
(14  CF I  part  39)  as  follows: 

PART  )9— AIRWORTHINESS 
DIRECnVES 

1.  Tl  le  authority  citation  for  part  39 
contin  les  to  read  as  follows: 

Auth  >rity:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-253-AD. 

Applicability:  Model  737-100,  -200,  -300, 
—400,  and  -500  series  airplanes;  that  are  not 
equipped  with  a  Grimes  Aerospace  taxi  light 
assembly  having  part  number  (P/N)  50-0199- 
9,  50-0199-11,  50-0128-lA,  50-0128-lMA, 
50-0128-3A,  or  50-0128-3MA;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  amd,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  Include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  taxi  light 
assembly,  which  could  result  in  detachment 
of  the  taxi  light  from  the  airplane,  ingestion 
of  taxi  light  debris  into  an  engine,  and 
consequent  loss  of  thrust  from  one  or  both 
engines;  accomplish  the  following: 

Initial  and  Repetitive  Inspections 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  damage  (including 
cracking,  corrosion,  deformation,  or  evidence 
of  impact)  of  the  taxi  light  assembly  mounted 
on  the  nose  landing  gear  of  the  airplane. 
Refteat  the  inspection  thereafter  at  intervals 
not  to  exceed  1  day,  until  the  requirements 
of  paragraph  (c)  have  been  accomplished. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as  an 
intensive  visual  inspection  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  lighting 
at  an  intensity  deemed  appropriate  by  the 
inspector.  Inspection  aids  such  as  mirrors, 
magnifying  glasses,  etc.,  may  be  used. 
Surface  cleaning  and  elaborate  access 
procedures  may  be  necessary. 

Replacement 

(b)  If  any  damage  of  the  taxi  light  assembly 
is  detected  during  any  inspection  performed 
in  accordance  with  paragraph  (a)  of  this  AD, 
prior  to  further  flight,  replace  the  existing 
taxi  light  assembly  with  a  new  or  serviceable 
taxi  light  assembly  in  accordance  with  the 
applicable  maintenance  manual.  If  the 
existing  taxi  light  assembly  is  replaced  with 
a  Grimes  Aerospace  taxi  light  assembly 
having  P/N  50-0199-9,  50-0199-11.  50- 
0128-lA,  50-0128-lMA,  50-0128-3A,  or 
50-01 28-3MA:  no  further  action  is  required 
by  this  AD. 


Terminating  Action 

(c)  Within  2  years  after  the  effective  date 
of  this  AD:  Replace  the  existing  taxi  light 
assembly  with  a  Grimes  Aerospace  taxi  light 
assembly  having  P/N  50-0199-9,  50-0199- 
11,  50-0128-lA,  50-012&-1MA,  50-0128- 
3A,  or  50-0128-3MA;  in  accordance  with  the 
applicable  maintenance  manual.  Such 
replacement  constitutes  terminating  action 
for  the  repetitive  inspection  requirement  of 
paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  3, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-11617  Filed  5-7-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-18-AD] 

RiN2120-AA64 

Ainworttiiness  Directives;  Boeing 
Models  737-100,  -200,  -300,  -400,  and 
-500  Series  Airplanes;  and  Model  727- 
100  and  -200  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Models  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes, 
and  all  Models  727-100  and  -200  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  to  determine  the 
presence  and  condition  of  the  breather 
plug  in  each  fuel  tank  boost  pump;  and 


either  installation  of  a  new  plug  or 
replacement  of  the  boost  pump  with  a 
new  pump,  if  necessary.  This  proposal 
is  prompted  by  a  report  that  breather 
plugs  were  missing  from  fuel  tank  boost 
pumps.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
possible  ignition  of  fuel  vapor  in  the 
fuel  boost  pump,  which  could  result  in 
a  fuel  tank  explosion  in  the  event  of  a 
boost  pump  internal  failure. 

DATES:  Comments  must  be  received  by 
June  24,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
18-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dorr 
Anderson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2684; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-18-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  breather  plugs  were 
missing  ft-om  the  Argo-Tech/TRW  fuel 
tank  boost  pumps  of  two  Boeing  Model 
727  series  airplanes.  One  fuel  pump  on 
each  airplane  was  missing  its  associated 
breather  plug.  At  another  facility,  an 
operator  reported  finding  2  breather 
plugs  in  a  test  stand  filter,  which 
suggests  that  those  plugs  may  have  been 
removed  from  boost  pumps  but  not 
reinstalled. 

A  breather  plug  serves  as  a  flame 
arrestor  in  the  return  line  from  the  boost 
pump  to  the  fuel  tank.  The  purpose  of 
the  flame  arrestor  is  to  quench  a  flame 
front  initiated  inside  the  fuel  pump  and 
prevent  it  from  propagating  back  to  the 
fuel  tank. 

The  breather  plug  on  an  Argo-Tech/ 
TRW  boost  pump  is  retained  within  the 
boost  pump  return  line  by  an  adhesive 
bond.  When  a  boost  pump  is  installed 
in  an  airplane,  the  breather  plug  is  also 
mechanically  retained  within  the  pump 
return  line  by  a  mating  surface  on  the 
airplane  side  of  the  installation.  If  the 
pump  is  removed  from  the  airplane,  the 
plug  is  secured  within  the  pump  by 
only  the  adhesive  bond.  Any  failure  of 
that  adhesive  could  result  in  loss  of  the 
breather  plug.  A  loose,  damaged,  or 
missing  breather  plug,  if  not  detected 
and  corrected,  could  result  in  possible 
ignition  of  fuel  vapor  in  the  fuel  boost 
pump  and  a  consequent  fuel  tank 
explosion  in  the  event  of  a  boost  pump 
internal  failure. 

Other  Affected  Models 

Certain  Boeing  Model  737  series 
airplanes  also  are  equipped  with  Argo- 
Tech/TRW  boost  pumps,  which 
incorporate  the  breather  plugs; 
therefore,  those  airplanes  also  may  be 
subject  to  the  unsafe  condition 
identified  in  this  proposed  AD. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  Boeing  Telex 
M-7200-98-03173,  dated  October  21, 
1998,  which  describes  procedures  for  a 
one-time  inspection  of  each  fuel  tank 
boost  pump  to  determine  the  presence 
and  condition  of  its  breather  plug.  For 
any  plug  that  is  loose,  damaged,  or 
missing,  the  telex  provides  procedures 
for  either  installation  of  a  new  breather 
plug  or  replacement  of  the  boost  pump 
with  a  new  pump. 

Temporary  Revision  (TR)  No.  28-1  to 
the  Argo  Overhaul  Manual  ("Plug-in 
Booster  Pump"),  dated  November  13, 
1998,  provides  procedures  for  the 
installation  of  breather  plugs  into  fuel 
tank  boost  pumps. 

Accomplishment  of  the  actions 
specified  in  the  telex  and  the  TR  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  telex  and  the  TR 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  AD  and 
Telex:  Compliance  Times 

The  compliance  times  recommended 
in  the  telex  differ  from  those  proposed 
by  this  AD.  The  telex  recommends  a 
longer  compliance  time  for  inspection  of 
the  boost  pumps  of  the  main  fuel  tanks, 
and  the  proposed  AD  would  allow  a 
longer  compliance  time  for  inspection  of 
the  boost  pumps  of  the  center  and 
auxiliary  fuel  tanks. 

For  the  inspections  of  the  boost 
pumps  in  the  main  fuel  tanks,  the 
proposed  AD  would  require  a  12-month 
compliance  time,  whereas  the  telex 
recommends  accomplishment  at  the 
next  "C"  check  or  within  6,000  flight 
hours  for  Model  737  series  airplanes. 
(The  telex  does  not  specify  a 
compliance  time  for  inspection  of 
affected  Model  727  series  airplanes.) 
The  FAA  has  determined  that  12 
months  would  allow  operators  sufficient 
time  to  complete  the  required 
inspections  of  all  affected  airplanes 
during  regular  maintenance,  without 
compromising  safety.  Further,  the  FAA 
has  determined  that  an  adequate  supply 
of  parts  is  expected  to  be  available 
within  this  compliance  time. 

For  the  inspections  of  the  boost 
pumps  of  Model  737  center  fuel  tanks 
and  Model  727  center  and  auxiliary  fuel 
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tanks,  tl  e  proposed  AD  would  allow  a 
compliance  time  longer  than  that 
recommendec  by  the  telex.  (The  telex 
does  no  specify  a  compliance  time  for 
inspecti  m  of  Model  727  center  fuel 
tanJcs.)  \\/hile  the  FAA  recognizes  the 
unsafe  c  ondition  identified  in  this 
propose  1  AD,  the  FAA  also  finds  that 
the  burc  en  that  would  be  imposed  on 
operatoijs  by  specifying  a  30-day 
compliance  time  is  unjustified.  The  6- 
month  c  Dmpliance  time  proposed  by 
this  AD  was  determined  to  be 
appropr  ate  in  consideration  of  the 
safety  implications,  the  average 
utilizati  )n  rate  of  the  affected  fleet,  and 
the  prac  tical  aspects  of  an  orderly 
inspection  of  the  fleet  during  regular 
maintertance  periods. 

In  cor  sideration  of  all  of  these  factors, 
the  FAA  has  determined  that  the 
propose  1  compliance  times  would 
represer  t  an  appropriate  interval  in 
which  t  le  proposed  actions  could  be 
accomp  ished  within  the  fleet  in  a 
timely  n  lanner,  and  still  maintain  an 
adequat  3  level  of  safety. 

DiCTeren  ce  Between  Proposed  AD  and 
Telex:  /  pproved  Installation  Method 

In  adc  ition,  operators  should  note 
that,  alt  lough  the  telex  recommends 
that  the  manufacturer  be  contacted  for 
instruct  ons  regarding  installation  of 
breathe!  plugs,  if  necessary,  this 
proposa  would  require  such 
installation  to  be  accomplished  in 
accorda  ice  with  Argo  Overhaul  Manual 
TR  28-1 .  (The  proposed  AD  would 
optiona  ly  require  replacement  of  the 
pump  M  ith  a  new  pump,  in  accordance 
with  Bo  3ing  maintenance  manual 
procedures.) 

Cost  Im  lact 

There  are  approximately  2,477 
airplane  s  of  the  affected  design  in  the 
worldw  de  fleet.  The  FAA  estimates  that 
1,345  ai  rplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  It  would 
take  api  iroximately  2  work  hours  per 
boost  pi  imp  to  accomplish  the  proposed 
inspect:  on  at  an  average  labor  rate  of 
$60  per  work  hour.  (There  are  6  boost 
pumps  n  the  center  and  main  fuel  tanks 
on  Model  737  series  airplanes,  8  boost 
pumps  n  the  center  and  main  fuel  tanks 
on  Model  727  series  airplanes,  and  2 
boost  pumps  in  each  auxiliary  fuel  tank, 
which  r  lay  be  installed  on  some 
affected  airplanes  of  both  models.) 
Based  oa  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $120  per  boost  pump. 

The  c  ost  impact  figure  discussed 
above  is  i  based  on  assumptions  that  no 
operato  r  has  yet  accomplished  any  of 
the  pro  )osed  requirements  of  this  AD 
action,  md  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  eunong  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-18-AD. 

Applicability:  Model  737-100,  -200,  -300, 
—400,  and  -500  series  airplanes  that  are 
equipped  with  Argo-Tech/TRW  fuel  boost 
pumps;  and  all  Model  727-100  and  -200 
series  airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  complicuice  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  ignition  of  fuel  tank 
vapor  in  the  fuel  boost  pump,  which  could 
result  in  a  fuel  tank  explosion,  accomplish 
the  following: 

Inspection  and  Corrective  Actions 

(a)  Perform  a  one-time  detailed  inspection 
to  detect  discrepant  breather  plugs  (including 
loose,  damaged,  and  missing  plugs)  in  the 
fuel  tank  boost  pumps,  at  the  time  specified 
in  paragraph  (a)(1)  or  (a)(2),  as  applicable,  of 
this  AD;  in  accordance  with  Boeing  Telex  M- 
7200-98-03173,  dated  October  21,  1998.  If 
any  discrepancy  is  detected,  prior  to  further 
flight,  either  install  a  new  breather  plug  in 
accordance  with  Temporary  Revision  (TR) 
No.  28-1  of  the  Argo  Overhaul  Component 
Maintenance  Manual,  dated  November  13, 
1998;  or  replace  the  boost  pump  with  a  new 
pump,  in  accordance  with  procedures 
specified  in  section  28-22-41  of  the  Boeing 
737  Airplane  Maintenance  Manual  (AMM)  or 
Section  28-22-21  of  the  Boeing  727  AMM,  as 
applicable. 

(1)  For  center  fuel  tanks  installed  on  Model 
737  series  airplanes,  and  for  auxiliary  fuel 
tanks  installed  on  Model  727  and  737  series 
airplanes:  Inspect  within  6  months  after  the 
effective  date  of  this  AD. 

(2)  For  main  fuel  tanks  installed  on  Model 
737  series  airplanes,  and  for  center  and  main 
fuel  tanks  installed  on  Model  727  series 
airplanes:  Inspect  within  12  months  after  the 
effective  date  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an  Argo- 
Tech/TRW  fuel  boost  pump,  unless  that 
pump  has  been  inspected  and  applicable 
corrective  actions  have  been  performed  in 
accordance  with  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
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and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  3. 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorcte,  Aircraft  Certification  Service. 
[FR  Doc.  99-11615  Filed  5-7-99;  8:45  am] 


BILUNG  CODE  4910-1 3-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  884 

[Docket  No.  99N-0922] 

Obstetrics  and  Gynecology  Devices; 
Proposed  Requirement  for  Premarket 
Approval  and  Change  in  Classification 
of  Glans  Sheath  Devices 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDP)  for  the  glans  sheath 
medical  device.  The  agency  is  also 
summarizing  its  proposed  findings 
regarding  the  degree  of  risk  of  illness  or 
injury  intended  to  be  eliminated  or 
reduced  by  requiring  the  device  to  meet 
the  statute's  approval  requirements  as 
well  as  the  benefits  to  the  public  from 
the  use  of  the  device.  In  addition,  FDA 
is  announcing  the  opportunity  for 
interested  persons  to  request  the  agency 
to  change  the  classification  of  the  device 
based  on  new  information.  This  action 
is  being  taken  to  establish  that  there  is 
sufficient  information  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  this  type  of  device. 
DATES:  Written  comments  by  August  9, 
1999;  requests  for  a  change  in 
classification  by  May  26,  1999. 
ADDRESSES:  Submit  written  comments 
or  requests  for  a  change  in  classification 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colin  M.  Pollard,  Center  for  Devices  and 
Radiological  Health  (HFZ-^70),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1180. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c)  requires  the  classification  of 
medical  devices  into  one  of  three 
regulatory  classes:  Class  I  (general 
controls),  class  II  (special  controls),  and 
class  in  (premarket  approval). 
Generally,  devices  that  were  on  the 
market  before  May  28,  1976,  the  date  of 
enactment  of  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L.  94-295),  and  devices  marketed 
on  or  after  that  date  that  are 
substantially  equivalent  to  such  devices 
have  been,  or  are  being,  classified  by 
FDA.  For  convenience,  this  preamble 
refers  to  both  the  devices  that  were  on 
the  market  before  May  28,  1976,  and  the 
substantially  equivalent  devices  that 
were  marketed  on  or  after  that  date  as 
"preamendments  devices." 

Section  515(b)(1)  of  the  act  (21  U.S.C. 
360efb)(l))  establishes  the  requirement 
that  a  preamendments  device  that  FDA 
has  classified  into  class  III  is  subject  to 
premarket  approval.  A  preamendments 
class  ni  device  may  be  commercially 
distributed  without  an  approved  PMA 
or  a  notice  of  completion  of  a  PDP  imtil 
90  days  after  the  effective  date  of  the 
final  rule  FDA  issues  requiring 
premarket  approval  for  the  device,  or  30 
months  after  final  classification  of  the 
device,  whichever  is  later.  Also,  a 
preamendments  device  subject  to  the 
rulemaking  procedure  under  section 
515(b)  of  the  act  is  not  required  to  have 
an  approved  investigational  device 
exemption  (IDE)  (part  812  (21  CFR  part 
812))  contemporaneous  with  its 
interstate  distribution  imtil  the  date 
identified  by  FDA  in  the  final  rule 
requiring  the  submission  of  a  PMA  or 
PDP  for  the  device.  At  that  time,  an  IDE 
must  be  submitted  only  if  a  PMA  has 
not  been  submitted  or  a  PDP  has  not 
been  declared  completed. 

Section  515(b)(2)(A)  of  the  act 
provides  that  a  proceeding  to  issue  a 
final  rule  to  require  premarket  approval 
shall  be  initiated  by  pubUcation  of  a 
notice  of  proposed  rulemaking 
containing:  (1)  The  proposed  rule,  (2) 
proposed  findings  with  respect  to  the 
degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  have  an 
approved  PMA  or  a  declared  completed 
PDP  and  the  benefit  to  the  public  from 
the  use  of  the  device,  (3)  an  opportunity 
to  submit  comments  on  the  proposed 
rule  and  the  proposed  findings,  and  (4) 
an  opportimity  to  request  a  change  in 
the  classification  of  the  device  based  on 
new  information  relevant  to  the 
classification  of  the  device. 


Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  within  15  days  of  the  publication 
of  the  notice.  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  denying 
the  request  for  change  of  classification 
or  announcing  its  intent  to  initiate  a 
proceeding  to  reclassify  the  device 
under  section  513(e)  of  the  act.  If  FDA 
does  not  initiate  such  a  proceeding, 
section  513(b)(3)  of  the  act  provides  that 
FDA  shall,  after  the  close  of  the 
comment  period  on  the  proposed  rule 
and  consideration  of  any  comments 
received,  issue  a  final  rule  to  require 
premarket  approval,  or  publish  a  notice 
terminating  the  proceeding.  If  FDA 
terminates  the  proceeding,  FDA  is 
required  to  initiate  reclassification  of 
the  device  under  section  513(e)  of  the 
act,  unless  the  reason  for  termination  is 
that  the  device  is  a  baimed  device  under 
section  516  of  the  act  (21  U.S.C.  360f). 

If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  final, 
section  501(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B))  requires  that  a  PMA  or  a 
notice  of  completion  of  a  PDP  for  any 
such  device  be  filed  within  90  days  after 
the  effective  date  of  the  final  rule  or  30 
months  after  FDA's  final  classification 
of  the  device  imder  section  513  of  the 
act,  whichever  is  later.  If  a  PMA  or  a 
notice  of  completion  of  a  PDP  is  not 
filed  by  the  later  of  the  two  dates, 
commercial  distribution  of  the  device  is 
required  to  cease.  The  device  may, 
however,  be  distributed  for 
investigational  use  if  the  manufacturer, 
importer,  or  other  sponsor  of  the  device 
complies  with  the  IDE  regulations.  If  a 
PMA  or  a  notice  of  completion  of  a  PDP 
is  not  filed  by  the  later  of  the  two  dates, 
and  no  IDE  is  in  effect,  the  device  is 
deemed  to  be  adulterated  within  the 
meaning  of  section  501(f)(1)(A)  of  the 
act,  and  subject  to  seizure  and 
condenmation  under  section  304  of  the 
act  (21  U.S.C.  334)  if  its  distribution 
continues.  Shipment  of  the  device  in 
interstate  commerce  will  be  subje<:i  to 
injimction  under  section  302  of  tlie  act 
(21  U.S.C.  332),  and  die  individuals 
responsible  for  such  shipment  will  be 
subject  to  prosecution  under  section  303 
of  the  act  (21  U.S.C.  333).  In  the  past, 
FDA  has  requested  that  manufacturers 
take  action  to  prevent  the  further  use  of 
devices  for  which  no  PMA  has  been 
filed  and  may  determine  that  such  a 
request  is  appropriate  for  the  glars 
sheath  device. 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  the  effective 
date  of  the  final  rule,  within  which  an 
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applicat  on  or  a  notice  is  required  to  be 
filed.  Ths  House  Report  on  die 
amendments  states  that  "the  thirty 
month  'j  race  period'  afforded  after 
classifici  ition  of  a  device  into  class  III  * 
*  *  is  sufficient  time  for  manufacturers 
and  importers  to  develop  the  data  and 
conduct  pie  investigations  necessary  to 
support  ftn  application  for  premarket 
approval"  (H.  Rept.  94-853:  94th  Cong., 
2d  sess.  12  (1976)). 

The  Si  fe  Medical  Devices  Act  of  1990 
(the  SMDA)  added  section  515(i)  to  the 
act  requi  ring  FDA  to  review  the 
classifici  ition  of  preamendments  class  III 
devices  :  or  which  no  fined  rule  has  been 
issued  r«  quiring  the  submission  of 
PMA's  aid  to  determine  whether  or  not 
each  dev  ice  should  be  reclassified  into 
class  I  01  class  n  or  remain  in  class  EU. 
For  devi  ;es  remaining  in  class  ID,  the 
SMDA  directed  FDA  to  develop  a 
scheduU  for  issuing  regulations  to 
require  [remarket  approval.  The  SMDA 
does  not  however,  prevent  FDA  from 
proceed!  ng  immediately  to  rulemaking 
under  section  515(b)  of  the  act  on 
specific  devices,  in  the  interest  of  public 
health,  independent  of  the  procedures 
of  sectioi  515(i)  of  the  act.  Indeed, 
proceed]  ng  directly  to  rulemaking  under 
section  1 15(b)  of  the  act  is  consistent 
with  Coi  igress'  objective  in  enacting 
section  J  15(i)  of  the  act,  i.e.,  that 
preamer  dments  class  III  devices  for 
which  P  */LA's  or  notices  of  completed 
PDP's  he  ve  not  been  required  either  be 
reclassif  ed  to  class  I  or  class  n  or  be 
subject  1 3  the  requirements  of  premarket 
approva  .  Moreover,  in  this  proposal, 
intereste  d  persons  are  being  offered  the 
opportujiity  to  request  reclassification  of 
glans  sh(  sath  devices. 

A.  Class  fication  of  the  Glans  Sheath 
Deviceis 

In  the  Federal  Register  of  December 
29,  1994  (59  FR  67185),  FDA  issued  a 
final  ruL  s  classifying  glans  sheath 
devices  nto  class  III.  The  preamble  to 
the  proposal  to  classify  these  devices 
(57  FR  4  J908.  September  17,  1992) 
includec  the  recommendation  of  the 
Obstetri(  :s-Gynecology  Devices  Panel 
(the  Pan  ;1),  an  FDA  advisory  committee, 
which  n  et  on  March  7.  1989,  regcirding 
the  classification  of  these  devices  (Ref. 
1).  Duriiig  that  meeting,  the  Panel 
conclud  sd  that  "glans  cap"  devices, 
whose  g  meric  description  FDA  later 
changed  to  glans  sheath  devices  (59  FR 
67185),  vere  a  different  type  of  generic 
device  t  lan  were  condom  devices 
classifie  i  at  21  CFR  884.5300.  The  Panel 
recomm  jnded  that  glans  sheath  devices 
be  classi  fied  into  class  III,  and  identified 
certain  i  isks  to  health  presented  by  the 
devices.  The  Panel  believed  that  the 
devices  ^resented  a  potential 


unreasonable  risk  to  health  and  that 
insufficient  information  existed  to 
determine  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  devices  or  that  application  of 
special  controls  would  provide  such 
assurance. 

FDA  agreed  with  the  Panel's 
recommendations  and  proposed  that 
glans  sheath  devices  be  classified  into 
class  III  (57  FR  42908).  The  proposal 
stated  that  FDA  believed  that  general 
controls,  or  special  controls,  such  as 
postmarket  surveillance,  the 
development  of  guidelines,  the 
establishment  of  a  performance 
standard,  or  other  actions,  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  devices.  The  proposal  stated  that 
FDA  believes  that  such  devices  present 
a  potential  unreasonable  risk  of  illness 
or  injury  and  that,  in  the  absence  of 
valid  scientific  evidence  in  the  literature 
fi-om  published  studies  or  test  and 
clinical  data  that  demonstrate  the 
biocompatibility  of  materials,  or  that 
measure  performance  characteristics, 
such  as  slippage,  bursting,  and  tearing, 
the  devices  should  be  subject  to 
premarket  approval  to  ensure  the  safety 
and  effectiveness  of  the  devices. 

In  the  Federal  Register  of  January  6, 
1989  (54  FR  550),  FDA  published  a 
notice  of  intent  to  initiate  proceedings 
to  require  premarket  approval  for  31 
class  III  preamendments  devices. 
Among  other  items,  the  notice  described 
the  factors  FDA  takes  into  account  in 
establishing  priorities  for  proceedings 
under  section  515(b)  of  the  act  for 
issuing  final  rules  requiring  that 
preamendments  class  III  devices  have 
approved  PMA's  or  declared  completed 
PDP's.  In  the  Federal  Register  of  May  6, 
1994  (59  FR  23731),  FDA  issued  a  notice 
of  availability  of  a  preamendments  class 
III  devices  strategy  document  which 
updated  its  priorities  and  set  forth  the 
agency's  plans  for  implementing  the 
provisions  of  section  515(i)  of  the  act  for 
preamendments  class  HI  devices  for 
which  FDA  had  not  yet  required  PMA 
approval.  Although  glans  sheath  devices 
were  not  included  in  the  lists  of  devices 
identified  in  these  notices  and  the 
strategy  paper,  using  the  factors  set  forth 
in  these  documents,  FDA  has  recently 
determined  that  glans  sheath  devices 
identified  in  §884.5320  (21  CFR 
884.5320)  have  a  high  priority  for 
initiating  a  proceeding  for  requiring 
premarket  approval  because  the  safety 
and  effectiveness  of  these  devices  have 
not  been  established  by  valid  scientific 
evidence  as  defined  in  (§  860.7  (21  CFR 
860.7)).  Moreover,  FDA  believes  that 
insufficient  information  exists  to  assess 


the  safety  and  effectiveness  of  glans  cap 
devices  in  preventing  pregnancy  and  to 
derive  reported  failure  or  pregnancy 
rates  based  upon  usage  of  the  devices. 
FDA  also  believes  that  failure  of  the 
devices,  which  do  not  protect  the  shaft 
and  foreskin  of  the  penis  against 
infection,  may  result  in  the  release  of 
infected  semen  into  the  vagina  or 
otherwise  result  in  the  transmission  of 
disease.  Accordingly,  FDA  is 
commencing  a  proceeding  under  section 
515(b)  of  the  act  to  require  that  the  glans 
sheath  have  em  approved  PMA  or 
declared  completed  PDP. 

B.  Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  the 
glans  sheath  device  within  90  days  after 
the  effective  date  of  any  final  rule  issued 
on  the  basis  of  this  proposal.  An 
applicant  whose  device  was  in 
commercial  distribution  before  May  28, 
1976,  or  whose  device  has  been  found 
by  FDA  to  be  substantially  equivalent  to 
such  a  device,  will  be  permitted  to 
continue  marketing  the  glans  sheath 
during  FDA's  review  of  the  PMA  or 
notice  of  completion  of  the  PDP.  FDA 
intends  to  review  any  PMA  for  the 
device  within  180  days,  and  any  notice 
of  completion  of  a  PDP  for  the  device 
within  90  days  of  the  date  of  filing.  FDA 
cautions  that,  under  section 
515(d)(l)(B)(i)  of  the  act,  FDA  may  not 
enter  into  an  agreement  to  extend  the 
review  period  of  a  PMA  beyond  180 
days  unless  the  agency  finds  that  "*  * 
*  the  continued  availability  of  the 
device  is  necessary  for  the  public 
health." 

FDA  intends  that,  under  §  812.2(d), 
the  preamble  to  any  final  rule  based  on 
this  proposal  will  state  that,  as  of  the 
date  on  which  a  PMA  or  a  notice  of 
completion  of  a  PDP  is  required  to  be 
filed,  the  exemptions  in  §  812.2(c)(1) 
and  (c)(2)  fi-om  the  requirements  of  the 
IDE  regulations  for  preamendments 
class  in  devices  will  cease  to  apply  to 
any  glans  sheath  device  which  is:  (1) 
Not  legally  on  the  market  on  or  before 
that  date;  or  (2)  legally  on  the  market  on 
or  before  that  date  but  for  which  a  PMA 
or  notice  of  completion  of  PDP  is  not 
filed  by  that  date,  or  for  which  PMA 
approval  has  been  denied  or  withdrawn. 

If  a  PMA,  notice  of  completion  of  a 
PDP,  or  an  IDE  application  for  a  glans 
sheath  device  is  not  submitted  to  FDA 
within  90  days  after  the  effective  date  of 
any  final  rule  FDA  may  issue  requiring 
premarket  approval  for  the  devices, 
commercial  distribution  of  the  devices 
must  cease.  FDA  ,  therefore,  cautions 
that  for  manufacturers  not  planning  to 


Federal  Register /Vol.  64.  No.  89 /Monday,  May  10,  1999 /Proposed  Rules 


24969 


submit  a  PMA  or  notice  of  completion 
of  a  PDF  immediately,  IDE  applications 
should  be  submitted  to  FDA,  at  least  30 
days  before  the  end  of  the  90-day  period 
after  the  effective  date  of  the  final  rule 
that  is  published  to  minimize  the 
possibility  of  interrupting  all 
availability  of  the  device.  FDA  considers 
investigations  of  glans  sheath  devices  to 
pose  a  significant  risk  as  defined  in  the 
IDE  regulation. 

C.  Description  of  the  Device 

The  glans  sheath  device  is  a  sheath 
which  covers  only  the  glans  penis  or 
part  thereof,  and  may  also  cover  the  area 
in  the  immediate  proximity  thereof,  the 
corona  and  frenulum,  but  not  the  entire 
shaft  of  the  penis.  It  is  indicated  only  for 
the  prevention  of  pregnancy  and  not  for 
the  prevention  of  sexually  transmitted 
diseases  (STD's). 

FDA  considers  the  use  of  glans  sheath 
devices  for  preventing  the  transmission 
of  STD's,  such  as,  acquired 
immimodeficiency  syndrome  (AIDS) 
caused  by  the  human 
immunodeficiency  virus  (HIV)  fi-om 
HIV-infected  semen  or  vaginal 
secretions,  to  constitute  investigational 
use  of  the  device.  Any  glans  sheath 
device  in  interstate  commerce  that  is 
used,  or  that  is  labeled  or  promoted  to 
be  used,  for  preventing  the  transmission 
of  STD's  must  already  have  in  effect  an 
approved  IDE,  or  an  approved  PMA  or 
declared  completed  PDP. 

D.  Proposed  Findings  with  Respect  to 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
act,  FDA  is  publishing  its  proposed 
findings  regarding:  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
glans  sheath  to  have  an  approved  PMA 
or  a  declared  completed  PDP,  and  (2) 
the  benefits  to  the  public  ft-om  the  use 
of  the  device. 

E.  Risk  Factors 

Glans  sheath  devices  are  associated 
with  the  following  risks: 

1 .  Pregnancy 

Undesired  pregnancy  could  occur  if 
the  device  leaks,  breaks,  or  dislodges 
during  intercourse.  For  women  for 
whom  pregnancy  is  contraindicated  due 
to  medical  conditions  such  as  heart 
disease  or  diabetes  mellitus,  the  risk  of 
an  im wanted  pregnancy  can  be  severe, 
even  life  threatening  (Ref.  2).  A  search 
of  the  literature  found  no  published 
studies  or  controlled  clinical  data  which 
demonstrated  the  safety  and 
effectiveness  of  the  glans  sheath  device, 
or  the  expected  failure  or  pregnancy 
rates  for  use  of  the  glans  sheath. 
Additionally,  no  testing  or  clinical 


study  data  were  available  regarding 
leakage,  breakage,  or  dislodgement  of 
glans  sheaths  during  intercourse. 
References  to  this  type  of  device  in  the 
literature  described  it  as  an  unsafe 
method  of  contraception  (Refs.  3  and  4). 

2.  Transmission  of  Diseases 

If  the  device  fails  due  to  leakage, 
breakage,  or  dislodgement  during 
intercourse,  contact  with  infected  semen 
or  vaginal  secretions  containing 
infectious  agents  could  result  in  the 
transmission  of  STD's,  including  AIDS, 
hepatitis  B,  cytomegalovirus  infection, 
syphilis,  and  disseminated  gonorrhea 
(Refs.  5  through  8).  Organisms  causing 
these  systemic  infections  remain  viable 
in  the  blood  stream  rendering  almost  all 
body  fluids  and  semen  infectious.  The 
HIV  virus  causing  AIDS  has  been 
isolated  from  infected  blood,  saliva, 
vaginal  secretions,  and  semen.  Semen 
from  infected  persons  has  been  shown 
to  be  an  important  vehicle  in  spreading 
the  disease  (Refs.  5  through  8). 

3.  Adverse  Tissue  Reaction 
Materials  and  substances  that 

comprise  the  glans  sheath  could  cause 
local  tissue  irritation  and  sensitization 
or  systemic  toxicity  when  the  device 
contacts  the  glans  penis  or  vaginal  and 
cervical  mucosa.  Because  of  such 
intended  contact,  testing  the 
biocompatibility  of  materials  and 
substances  that  comprise  the  glans 
sheath  is  essential  to  provide  reasonable 
assurance  of  the  device's  safety. 

F.  Benefits  of  the  Device 

The  glans  sheath  covers  only  the  glans 
penis  or  part  thereof,  and  may  also 
cover  the  area  in  the  immediate 
proximity  thereof,  the  corona  and 
frenidiun,  so  it  may  be  acceptable  to 
those  individuals  who  would  not 
otherwise  use  a  full-sheath  condom.  The 
glans  sheath  may  be  an  alternate 
preferred  method  of  contraception 
which,  arguably,  may  serve  to  increase 
penile  stimulation  by  reducing  the 
degree  of  interference  and  loss  of 
sensitivity  attributed  to  the  use  of 
contraceptives,  in  particular,  in 
comparison  to  the  use  of  full-sheath 
condoms.  FDA  has  concluded  from  a 
review  of  the  scientific  literature  that 
the  safety  and  effectiveness  of  the  glans 
sheath  device  for  contraceptive  use  for 
the  prevention  of  pregnancy  have  not 
been  established  by  valid  scientific 
evidence  as  defined  in  §  860.7. 

n.  PMA  Requirements 

A  PMA  for  the  glans  sheath  device 
must  include  the  information  required 
by  section  515(c)(1)  of  the  act  and 
§814.20  (21  CFR  814.20)  of  the 
procedural  regulations  for  PMA's.  Such 
a  PMA  should  include  a  detailed 


discussion  of  the  risks  as  well  as  a 
discussion  of  the  effectiveness  of  the 
device  for  which  premarket  approval  is 
sought.  In  addition,  a  PMA  must 
include  all  data  and  information  on:  (1) 
Any  risks  known,  or  that  should  be 
reasonably  known,  to  the  applicant  that 
have  not  been  identified  in  the  proposal 
(57  FR  42908);  (2)  the  effectiveness  of 
the  specific  glans  sheath  that  is  the 
subject  of  the  application;  and  (3)  full 
reports  of  all  preclinical  and  clinical 
information  from  investigations  on  the 
safety  and  effectiveness  of  the  device  for 
which  premarket  approval  is  sought. 

A  PMa  should  include  valid 
scientific  evidence  as  defined  in  §860.7 
and  should  be  obtained  from  well- 
controlled  clinical  studies,  with  detailed 
data,  in  order  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  particular  glans  sheath  for  its 
intended  use.  In  addition  to  the  basic 
requirements  described  in 
§814.20(b)(6)(ii)  for  a  PMA,  it  is 
recommended  that  such  studies  employ 
a  protocol  that  meets  the  criteria 
described  in  the  following  paragraphs. 

Applicants  should  submit  any  PMA 
in  accordance  with  FDA's  "Premarket 
Approval  Manual."  This  manual  is 
available  on  the  world  wide  web  at 
"http://www.fda.gov/cdrh/dsma/ 
manuals,  html". 

A.  General  Protocol  Requirements 

Glans  sheath  devices  should  be 
evaluated  in  a  prospective,  randomized, 
clinical  trial  that  uses  adequate  controls. 
The  study  must  attempt  to  answer  all  of 
the  questions  concerning  safety  and 
effectiveness  of  the  devices,  including 
the  risk  to  benefit  ratio.  The  questions 
should  relate  to  the  pathophysiologic 
effects  which  the  devices  produce,  as 
well  as  the  primary  and  secondary 
variables  analyzed  to  evaluate  safety 
and  effectiveness.  Study  endpoints  and 
study  success  must  be  defined. 

Biocompatibility  testing  for  new 
material  and/ or  the  finished  devices 
should  be  performed  according  to  the 
Office  of  Device  Evaluation  (ODE)  blue 
book  memorandum  #G95-1  entitled 
"Use  of  International  Standard  ISO- 
10993,  'Biological  Evaluation  of  Medical 
Devices  Part  1:  Evaluation  and  Testing'" 
(Ref.  9).  This  memorandum  includes  the 
FDA-modified  matrix  that  designates 
the  type  of  testing  needed  for  various 
medical  devices.  The  memorandimi  is 
available  upon  request  from  CDRH's 
Division  of  Small  Manufacturers 
Assistance  (address  above)  and  is  also 
available  on  the  world  wide  web  at 
"http://www.fda.gov/cdrh/g951.h!nil". 
The  following  tests  should  be 
considered:  Cytotoxicity,  sensitization, 
mucosal  irritation,  acute  systemic 
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toxicit)  .  mutagenicity,  and  implantation 
(90  day). 

Spec  fie  considerations  include  the 
foUowi  ig: 

1.  Th  3  selection  of  materials  to  be 
used  in  device  manufacture  and  their 
toxicoliigical  evaluation  should  initially 
take  inl  d  account  a  full  characterization 
of  the  r  laterials,  such  as  chemical 
compoi  ition  of  components,  known  and 
suspected  impurities,  and  processing. 
Any  su  face  coatings  to  be  applied  are 
to  be  fu  Jy  characterized,  including 
materials,  physical  specifications,  and 
application  processes. 

2.  Ths  materials  of  manufacture,  the 
final  praduct.  and  possible  leachable 
chemic  ds  or  degradation  products 
should  3e  considered  for  their  relevance 
to  the  a  verall  toxicological  evaluation  of 
the  dev  ces. 

3.  An  y  in  vitro  or  in  vivo  experiments 
or  tests  must  be  conducted  according  to 
recogni  zed  good  laboratory  practices 
follows  d  by  an  evaluation  by  competent 
informe  d  persons. 

4.  Any  change  in  chemical 
compo!  ition,  manufacturing  process, 
physics  1  configuration  or  intended  use 
of  the  d  Bvices  must  be  evaluated  with 
respect  to  possible  changes  in 
toxicoh  igical  effects  and  the  need  for 
additio:  lal  testing. 

5.  Th  B  biocompatibility  evaluation 
perfornied  in  accordance  with  the 
guidance  should  be  considered  in 
conjunction  with  other  information 
from  otper  nonclinical  studies  and 
postmafket  experiences  for  an  overall 
safety  ^sessment. 

Guidance  concerning  the  type  of 
information  that  should  be  provided 
regarditig  materials,  finished  product, 
processing,  testing,  and  labeling  may  be 
found  in  the  Office  of  Device 
Evaluanon's  draft  guidance  entitled 
"Testing  Guidance  For  Male  Condoms 
Made  I^om  New  Material,"  June  29, 
1995  (Hef.  10).  This  guidance  is 
availabje  upon  request  fi'om  CDRH's 
Division  of  Small  Manufactiirers 
Assistahce  and  is  also  available  on  the 
world  wide  web  at  "http:// 
www.f0a.gov/cdrh/ode/oderp455.html". 
The  following  types  of  information 
shoiddlbe  provided: 

1.  The  identity  of  resin  manufacturers. 

2.  Tne  chemical  composition  and 
specifications  for  raw  materials, 
includ^g  molecular  weight  and 
molecmar  weight  distribution,  and  a 
description  of  the  quality  control  testing 
performed. 

3.  A  ^omplete  description  of  the 
chemidal  composition  and 
specifications  for  the  finished  device, 
includijng  the  molar  ratio  of  component 
mononiers  for  fabricating  the  finished 


material(s),  physical  characteristics 
(length,  width,  thickness,  etc.). 

4.  The  chemical  composition  and 
specifications  for  any  retention  ring 
materials,  lubricants,  or  dusting  agent. 

5.  Details  on  the  processes  used  to 
manufactvire  the  finished  device  to 
include:  A  flow  diagram  for  all  aspects 
of  manufacturing  and  points  where  in- 
process  quality  assurance  testing  is 
performed,  and  descriptions  of  process 
control  parameters,  handling  and/or 
reworking  procedures  for  product  that 
fails  in-process  quality  assurance  tests, 
procedures  for  adding  lubricants  and/or 
dusting  agents,  and  packaging 
procedures. 

6.  Data  from  physical  testing 
conducted  on  the  finished  device  using 
appropriate  sampling  procedures  and 
established  performance  limits  and 
tolerances,  to  include  tensile  strength, 
force  at  break  (vulnerability  to 
puncture),  elongation  (elasticity),  tear 
resistance,  and  other  measures  of 
flexiual  characteristics. 

7.  If  a  shelf-life  period  or  expiration 
date  is  stated  in  device  labeling,  data 
fi-om  accelerated  and/or  real  time  testing 
of  the  packaged  product,  including 
lubricants  and  other  agents, 
demonstrating  the  physical  and 
mechanical  integrity  of  the  device  for 
the  shelf-life  or  expiration  date  period 
claimed  in  labeling. 

8.  Labeling  providing:  A  complete 
description  of  the  device,  indications, 
adequate  directions  for  use,  and  full 
disclosure  of  the  Scifety  and 
effectiveness  findings  from  preclinical 
and  clinical  studies,  including  the 
recommended  use  of  a  pregnancy  rate 
table  and  the  disclosiu-e  that  the  product 
does  not  protect  against  HIV  infection 
and  other  STD's.  (See  FDA  guidance 
entitled  "Uniform  Contraceptive 
Labeling,"  July  23, 1998,  which  is 
available  fi'om  CDRH's  Division  of  Small 
Manufacturers  Assistance  (address 
above)  and  is  also  available  on  the 
world  wide  web  at  "http:// 
www.fda.gov/cdrh/ode/contrlab.html".) 

Examples  of  questions  to  be  addressed 
by  the  clinical  studies  include,  but  are 
not  limited  to,  the  following: 

1 .  What  are  the  findings  of 
preliminary  studies  conducted  to 
evaluate  the  clinical  performance 
(slippage  and  breakage)  and  the 
acceptability  for  use  of  the  glans  sheath 
device,  including  incidents  of  genital 
irritation  or  other  adverse  occurrences? 

2.  What  breakage,  slippage,  partial 
slippage,  dislodgement  and  adverse 
reaction  data  and  rates  are  derived  from 
the  clinical  trial(s)  studying  slippage 
and  breakage,  and  what  are  the  design 
and  statistical  analysis  particulars  of  the 
trial(s),  including  whether  the  study 


followed  a  randomized,  cross-over 
design  and  what  patient  population, 
inclusion/exclusion  criteria,  sample 
size,  and  statistical  analysis  models 
were  chosen? 

3.  What  pregnancy,  breakage, 
slippage,  and  adverse  event  data  and 
rates  are  derived  from  the  clinical 
trial(s)  evaluating  the  safety, 
effectiveness,  and  ease  of  use  of  the 
glans  sheath  device,  and  what  are  the 
design  and  statistical  analysis 
particulars  of  the  clinical  study(ies), 
including  whether  the  study(ies) 
followed  a  randomized  controlled 
design,  and  what  number  of  menstrual 
cycles  of  product  use,  population  size, 
inclusion/exclusion  criteria,  sample 
size,  and  statistical  analysis  models 
were  chosen? 

Statistically  valid  investigations 
should  include  a  clear  statement  of  the 
objectives,  method  of  selection  of 
subjects,  nature  of  the  control  group, 
effectiveness  and/or  safety  parameters, 
method  of  analysis,  and  presentation  of 
statistical  results  of  the  study. 
Appropriate  rationale,  supported  by 
background  literature  on  previous  uses 
of  the  particular  glans  sheath  device  and 
proposed  mechanisms  for  its  efi^ect, 
should  be  presented  as  justification  for 
the  questions  to  be  answered,  and  the 
definitions  of  study  endpoints  and 
success.  Clear  study  hypotheses  should 
be  formulated  based  on  this 
information. 

B.  Study  Sample  Requirements 

The  subject  population  should  be  well 
defined.  Ideally,  the  study  population 
should  be  as  homogeneous  as  possible 
in  order  to  minimize  selection  bias  and 
reduce  variability.  Otherwise,  a  large 
popidation  may  be  necessary  to  achieve 
statistical  significance.  Justification 
must  be  provided  for  the  sample  size 
used  to  show  that  a  sufficient  number  of 
patients  were  enrolled  to  attain 
statistically  and  clinically  meaningful 
residts.  Eligibility  criteria  for  the  subject 
popidation  should  include  the  subject's 
potential  for  benefit,  the  ability  to  detect 
a  benefit  in  the  subject,  the  absence  of 
both  contraindications  and  any 
competing  risk,  and  assiu'ance  of  subject 
compliance.  In  a  heterogeneous  sample, 
stratification  of  the  patient  groups 
participating  in  the  multi-center  clinical 
study  may  be  necessary  to  analyze 
homogeneous  subgroups  and  thereby 
minimize  potential  bias.  All  endpoint 
variables  should  be  identified,  and  a 
sufficient  number  of  patients  fi-om  each 
subgroup  analysis  should  be  included  to 
allow  for  stratification  by  pertinent 
demographic  characteristics. 

The  investigations  should  include  an 
evaluation  of  comparability  between 
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treatment  groups  and  control  groups 
(including  historical  controls).  Baseline 
(e.g.,  age,  gender,  etc.)  and  other 
variables  should  be  measured  and 
compared  between  the  treatment  and 
control  groups.  The  baseline  variables 
should  be  measured  at  the  time  of 
treatment  assignment,  not  during  the 
course  of  the  study.  Other  variables 
should  be  measured  during  the  study  as 
needed  to  completely  characterize  the 
particular  device's  safety  and 
effectiveness. 

C.  Study  Design 

All  potential  soxirces  of  error, 
including  selection  bias,  information 
bias,  misclassification  bias,  comparison 
bias,  or  other  potential  biases  should  be 
evaluated  and  minimized.  The  study 
should  clearly  measure  any  possible 
placebo  effect.  Treatment  effects  should 
be  based  on  objective  measurements. 
The  validity  of  these  measurement 
scales  should  be  showrn  to  ensure  that 
the  treatment  effect  being  measured 
reflects  the  intended  uses  of  the 
particidar  device. 

Adherence  to  the  protocol  by  subjects, 
investigators,  and  all  other  individuals 
involved  is  essential  and  requires 
monitoring  to  assure  compliance  by 
both  patients  and  practitioners.  Subject 
exclusion  due  to  dropout  or  loss  to 
followup  greater  than  20  percent  may 
invalidate  the  study  due  to  bias 
potential;  therefore,  initial  patient 
screening  and  compliance  of  the  final 
subject  population  will  be  needed  to 
minimize  the  dropout  rate.  All  dropouts 
must  be  accounted  for  and  the 
circumstances  and  procedures  used  to 
ensure  patient  compliance  must  be  well 
documented. 

Endpoint  assessment  cannot  be  based 
solely  on  statistical  value.  Instead,  the 
clinical  outcome  must  be  carefully 
defined  to  distinguish  between  the 
evaluation  of  the  proper  function  of  the 
device  versus  its  benefit  to  the  subject. 
Statistical  significance  and  effectiveness 
of  the  device  must  be  demonstrated  by 
the  statistical  results.  However,  under 
certain  restricted  circumstances,  a 
clinically  significant  result  may  be 
docimiented  without  statistical 
significance. 

Observation  of  all  potential  adverse 
effects  must  be  recorded  and  monitored 
throughout  the  study  and  the  followup 
period.  All  adverse  effects  must  be 
documented  and  evaluated. 

D.  Statistical  Analysis  Plan 

The  involvement  of  a  biostatistician  is 
recommended  to  provide  proper 
guidance  in  the  planning,  design, 
conduct,  and  analysis  of  a  clinical 
study.  There  must  be  sufficient 


documentation  of  the  statistical  analysis 
and  results  including  comparison  group 
selection,  sample  size  justification, 
stated  hypothesis  test(s),  population 
demographics,  study  site  pooling 
justification,  description  of  statistical 
tests  applied,  clear  presentation  of  data, 
and  a  clear  discussion  of  the  statistical 
results  and  conclusions. 

In  addition  to  this  generalized 
guidance,  the  investigator  or  sponsor  is 
expected  to  incorporate  additional 
requirements  necessary  for  a  well- 
controlled  scientific  study.  These 
additional  requirements  are  dependent 
on  what  the  investigator  or  sponsor 
intends  to  measure  or  what  the  expected 
treatment  effect  is  based  on  each 
device's  intended  use. 

E.  Clinical  Analysis 

The  analysis  which  results  from  the 
study  should  include  a  complete 
description  of  all  the  statistical 
procedures  employed,  including 
assumption  verification,  pooling 
justification,  population  selection, 
statistical  model  selection,  etc.  If  any 
procedures  are  imcommon  or  derived  by 
the  investigator  or  sponsor  for  the 
specific  analysis,  an  adequate 
description  must  be  provided  of  the 
procedure  for  FDA  to  assess  its  utility 
and  adequacy.  Data  analysis  and 
interpretations  from  the  clinical 
investigation  should  relate  to  the 
medical  claims. 

F.  Monitoring 

Rigorous  monitoring  is  required  to 
assure  that  the  study  procedures  are 
collected  in  accordance  with  the  study 
protocol.  Attentive  monitors,  who  have 
appropriate  credentials  and  who  are  not 
aligned  with  patient  management  or 
otherwise  biased,  contribute 
prominently  to  a  successful  study. 

m.  PDP  Requirements 

A  PDP  for  any  of  these  devices  may 
be  submitted  in  lieu  of  a  PMA  and  must 
follow  the  procedures  outlined  in 
section  515(f)  of  the  act.  A  PDP  should 
provide:  (1)  A  description  of  the  device; 

(2)  preclinical  trial  information  (if  any); 

(3)  clinical  trial  information  (if  any);  (4) 
a  description  of  the  manufacturing  and 
processing  of  the  device;  (5)  the  labeling 
of  the  device;  and  (6)  all  other  relevant 
information  about  the  device.  In 
addition,  the  PDP  must  include  progress 
reports  and  records  of  the  trials 
conducted  under  the  protocol  on  the 
safety  and  effectiveness  of  the  device  for 
which  the  completed  PDP  is  sought. 
FDA's  current  thinking  on  the  PDP 
process  and  the  relative  duties  and 
responsibilities  of  the  agency  and 
applicant  is  provided  in  the  draft 


guidance  entitled  "Guidance  for 
Industry — Contents  of  a  Product 
Development  Protocol;  Draft."  This  draft 
guidance  is  available  on  the  world  wide 
web  at  "http://www.fda.gov/cdrh/pdp/ 
pdp.html". 

IV.  Opportunity  to  Request  a  Change  in 
Classification 

Before  requiring  the  filing  of  a  PMA 
or  a  notice  of  completion  of  a  PDP  for 
a  device,  FDA  is  required  by  section 
515(b)(2)(A)(i)  through  (iv)  of  the  act 
and  21  CFR  860.132  to  provide  an 
opportunity  for  interested  persons  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  its  classification.  Any 
proceeding  to  reclassify  the  device  vdll 
be  under  authority  of  section  513(e)  of 
the  act. 

A  request  for  a  change  in  the 
classification  of  the  glans  sheath  device 
is  to  be  in  the  form  of  a  reclassification 
petition  containing  the  information 
required  by  §  860.123  (21  CFR  860.123), 
including  information  relevant  to  the 
classification  of  the  device,  and  shall, 
under  section  515(b)(2)(B)  of  the  act,  be 
submitted  by  May  26,  1999. 

The  agency  advises  that,  to  ensure 
timely  filing  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  §  860.123(b)(1).  If  a  timely  request  for 
a  change  in  the  classification  of  the 
glans  sheath  is  submitted,  FDA  will,  by 
July  9,  1999  after  consultation  with  the 
appropriate  FDA  advisory  committee 
and  by  an  order  published  in  the 
Federal  Register,  either  deny  the 
request  or  give  notice  of  its  intent  to 
initiate  a  change  in  the  classification  of 
the  device  in  accordance  with  section 
513(e)  of  the  act  and  21  CFR  860.130  of 
the  regulations. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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4.  Peel,  J.,  and  M.  Potts,  "The  Condom,"  in 
"Textbook  of  Contraceptive  Practice," 
Cambridge  University  Press,  p.  58,  1969. 

5.  "Leads  from  the  MMWR  Morbidity  and 
Mortality  Weekly  Report  *  *  *  'Heterosexual 


24972 


Federal  Register /Vol.  64,  No.  89 /Monday,  May  10,  1999 /Proposed  Rules 


2:  26. 
'Use  of 


Dl 


Pul 


'B1d3 


American 
2222  to 

9 
10993,  B 
Devices 
ODE 

Memoran^l 
Devices  a 
Device 
May  1,  1 

10. 
Made  Frojn 
Devices 
Device 
Devices 
29,  1995. 


is^ion  of  Human  T-Lympho tropic 
e  III/Lymphadenopathy-Associated 
mrnal  of  the  American  Medical 
254(15):  pp.  2051  to  2054.  1985. 
lilestein,  Jr.,  W.  et  al..  "Sexual 
ind  Risk  of  Infection  by  the  Human 

ciency  Virus,"  foumal  of  the 
Medical  Association,  253(3):  pp. 
,  1987. 

.  K.  M.  et  al.,  "Primary  Prevention 
y  Transmitted  Diseases."  fournal  of 
Medical  Association.  255(13): 
17B6,  1986. 

T.  A.,  and  ].  \V.  Curran. 
Ijransmission  of  Human 

Virus,"  fournal  of  the 
Medical  Association.  256(16):  pp. 
1986. 
International  Standard  ISO- 
logical  Evaluation  of  Medical 
1:  Evaluation  and  Testing,"' 
Book."  General  Program 
urn  #G95-1,  FDA,  Center  for 
I  id  Radiological  Health,  Office  of 
Ev  iluation,  Rockville,  MD  20857, 


Transm 
Virus  Typ 
Virus.'"'/ 
Associatipn 

6.  Win 
Practices 
Immunoc  efi 
Americar 
321  to  32 

7.  Ston^ 
of  Se.xual 
the  American 
pp.  1763 

8.  Peterjnan 
"Sexual 
Immunodbficiency 


9  35. 


Te  iting  Guidance  for  Male  Condoms 
New  Materials,"  FDA,  Center  for 
Radiological  Health,  Office  of 
Evaluation,  Obstetrics-Gynecology 
Branch,  Rockville.  MD  20857,  June 


and 


VI.  Envi]  onmental  Impact 

The  agsncy  has  determined  under  21 
CFR  25.3  0(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulati  vely  have  a  significant  effect  on 
the  hum!  in  environment.  Therefore, 
neither  a  a  environmental  assessment 
nor  an  ei  vironmental  impact  statement 
is  required. 

Vn.  Ana  ysis  of  Impacts 

FDA  h  IS  examined  the  impacts  of  the 
proposec  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (as  amended  by 
subtitle  1 1  of  the  Small  Business 
Regulate  y  Fairness  Act  of  1996  (Pub.  L. 
104-121;  and  the  Unfunded  Mandates 
Reform  /,ct  of  1995  (Pub.  L.  104-4)). 
Executiv  !  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available' regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulator  y  approaches  that  maximize 
net  benel  its  (including  potential 
economic,  environmental,  public  health 
and  safet^r,  and  other  advantages; 
distribut:  ve  impacts;  and  equity).  The 
agency  b  slieves  that  this  proposed  rule 
is  consist  ent  with  the  regulatory 
philosop  ly  and  principles  identified  in 
the  Execi  itive  Order.  In  addition,  the 
proposec  rule  is  not  a  significant 
regiilator  y  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  ui  ider  the  Executive  Order. 

The  Re  ^latory  Flexibility  Act 
requires  i  gencies  to  analyze  regulatory 
options  t  lat  would  minimize  any 


significant  impact  of  a  rule  on  small 
entities.  FDA  believes  that  only  one 
firm,  which  previously  distributed  a 
glans  sheath  type  of  device  in  1989,  may 
be  affected  and  required  to  submit  a 
PMA  at  a  cost  of  approximately  $1.2 
million.  However,  because  this  type 
device  has  been  classified  into  class  in 
since  December  29,  1994,  and  any 
manufacturer  of  this  device  that  was 
legally  in  commercial  distribution 
before  May  28,  1976,  or  found  by  FDA 
to  be  substantially  equivalent  to  such  a 
device,  will  be  permitted  to  continue 
marketing  during  FDA's  review  of  the 
PMA  or  notice  of  completion  of  the 
PDP,  the  agency  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

Vni.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  burden 
hours  required  for  §  884.5320(c)  are 
included  in  the  collection  entitled 
"Premarket  Approval  of  Medical 
Devices— 21  CFR  Part  814,"  submitted 
on  January  27, 1999  (64  FR  4112),  for 
OMB  approval. 

IX.  Submission  of  Comments  Mrith  Data 

Interested  persons  may,  on  or  before 
August  9, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Interested  persons  may,  on  or  before 
May  26,  1999  submit  to  the  Dockets 
Management  Branch  a  written  request  to 
change  the  classification  of  the  glans 
sheath.  Two  copies  of  any  request  are  to 
be  submitted  except  that  individuals 
may  submit  one  copy.  Comments  or 
requests  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Received 
comments  and  requests  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  884 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  884  be  amended  as  follows: 


PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 

Authority;  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

2.  Section  884.5320  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§884.5320    Glans  Sheath. 

***** 

(c)  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  a  product  development 
protocol  (PDP)  is  required.  A  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  with  the  Food  and 
Drug  Administration  on  or  before  (date 
90  days  after  date  of  publication  of  the 
final  rule  in  the  Federal  Register),  for 
any  glans  sheath  that  was  in  commercial 
distribution  before  May  28,  1976,  or  that 
has,  on  or  before  (date  90  days  after  date 
of  publication  of  the  final  rule  in  the 
Federal  Register)  been  foimd  to  be 
substantially  equivalent  to  a  glans 
sheath  that  was  in  commercial 
distribution  before  May  28,  1976.  Any 
other  glans  sheath  shall  have  an 
approved  PMA  or  a  declared  completed 
PDP  in  effect  before  being  placed  in 
commercial  distribution. 

Dated:  April  30,  1999. 

Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  99-11733  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  416(MI1-F 


DEPARTMENT  OF  JUSTICE 

28  CFR  Parts  0, 16,  20,  and  50 

[AG  Order  No.  2218-99] 
RIN1105-AA63 

Federal  Bureau  of  Investigation, 
Criminal  Justice  Information  Services 
Division  Systems  and  Procedures 

agency:  Department  of  Justice. 
ACTION:  Proposed  rule. 

summary:  The  United  States  Department 
of  Justice  (DOJ)  proposes  amending  DOJ 
regulations  relating  to  criminal  justice 
information  systems  of  the  Federal 
Bureau  of  Investigation  (FBI)  to  address 
the  following  programmatic  and 
nomenclature  changes:  to  permit  access 
to  criminal  history  record  information 
(CHRI)  and  related  information,  subject 
to  appropriate  controls,  by  a  private 
entity  under  a  specific  agreement  with 
an  authorized  governmental  agency  to 
perform  an  administration  of  criminal 
justice  function  (privatization);  to 


Federal  Register /Vol.  64,  No.  89 /Monday,  May  10,  1999 /Proposed  Rules  24973 


permit  access  to  CHRI  and  related 
information,  subject  to  appropriate 
controls,  by  a  noncriminal  justice 
governmental  agency  that  is  performing 
criminal  justice  dispatching  functions  or 
data  processing/  information  services 
for  a  criminal  justice  agency;  to 
acknowledge  access  to  CHRI  and  related 
information  by  the  National  Instant 
Criminal  Background  Check  System 
(NICS)  under  the  Brady  Handgun 
Violence  Prevention  Act  of  1993;  to  add 
express  authority  for  the  Director  of  the 
FBI  from  time  to  time  to  determine  and 
establish  revised  fee  amoimts;  and  to 
modernize  language  to  ensure  that  the 
regulations  accurately  reflect  current 
FBI  practices,  names  of  systems  and 
programs,  and  addresses. 

DATES:  Written  comments  must  be 
received  on  or  before  Jime  9,  1999. 

ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  mailed  to: 
Mr.  Harold  M.  Sklar,  Attorney- Advisor, 
Federal  Bureau  of  Investigation,  CJIS 
Division,  Modide  E-3, 1000  Custer 
Hollow  Road,  Clarksburg,  West  Virginia 
26306. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Harold  M.  Sklar,  Attorney-Advisor, 
telephone  number  (304)  625-2000. 

SUPPLEMENTARY  INFORMATION:  The  FBI 
manages  two  systems  for  the  exchange 
of  criminal  justice  information:  the 
National  Crime  Information  Center 
(NCIC)  and  the  Fingerprint 
Identification  Records  System  (FIRS). 
This  rule  proposes  changes  to 
regulations  relating  to  CHRI  and  related 
information  maintained  in  these 
systems.  The  changes  proposed  in  this 
rule  fall  into  five  categories,  discussed 
below. 

1 .  Access  to  CHRI  and  Related 
Information,  Subject  to  Appropriate 
Controls,  by  a  Private  Contractor 
Pursuant  to  a  Specific  Agreement  with 
an  Authorized  Governmental  Agency  To 
Perform  an  Administration  of  Criminal 
Justice  Function  (Privatization).  Section 
534  of  title  28  of  the  United  States  Code 
authorizes  the  Attorney  General  to 
exchange  identification,  criminal 
identification,  crime,  and  other  records 
for  the  official  use  of  authorized  officials 
of  the  federal  government,  the  states, 
cities,  and  penal  and  other  institutions. 
This  statute  also  provides,  however,  that 
such  exchanges  are  subject  to 
cancellation  if  dissemination  is  made 
outside  the  receiving  departments  or 
related  agencies.  Agencies  authorized 
access  to  CHRI  traditionally  have  been 
hesitant  to  disclose  that  information, 
even  in  furtherance  of  authorized 
criminal  justice  functions,  to  anyone 
other  than  actual  agency  employees  lest 


such  disclosiure  be  viewed  as 
unauthorized. 

In  recent  years,  however, 
governmental  agencies  seeking  greater 
efficiency  and  economy  have  become 
increasingly  interested  in  obtaining 
support  services  for  the  administration 
of  criminal  justice  from  the  private 
sector.  With  the  conciurence  of  the 
FBI's  Criminal  Justice  Information 
Services  Advisory  Policy  Board,  the  DO] 
has  concluded  that  disclosures  to 
private  persons  and  entities  providing 
support  services  for  criminal  justice 
agencies  may,  when  subject  to 
appropriate  controls,  properly  be 
viewed  as  permissible  disclosures  for 
purposes  of  compliance  with  28  U.S.C. 
534. 

We  are  therefore  proposing  to  revise 
28  CFR  20.33(a)(7)  to  provide  express 
authority  for  such  arrangements.  The 
proposed  authority  is  similar  to  the 
authority  that  already  exists  in  28  CFR 
20.21(b)(3)  for  state  and  local  CHRI 
systems.  Provision  of  CHRI  under  this 
authority  would  only  be  permitted 
pursuant  to  a  specific  agreement  with  an 
authorized  governmental  agency  for  the 
purpose  of  providing  services  for  the 
administration  of  criminal  justice.  The 
agreement  would  be  required  to 
incorporate  a  security  addendiun 
approved  by  the  Director  of  the  FBI 
(acting  for  the  Attorney  General).  The 
secvuity  addendimi  would  specifically 
authorize  access  to  CHRI,  limit  the  use 
of  the  information  to  the  specific 
purposes  for  which  it  is  being  provided, 
ensure  the  seciuity  and  confidentiality 
of  the  information  consistent  with 
applicable  laws  and  regulations,  provide 
for  sanctions,  and  contain  such  other 
provisions  as  the  Director  of  the  FBI 
(acting  for  the  Attorney  General)  may 
require.  The  security  addendimi, 
buttressed  by  ongoing  audit  programs  of 
both  the  FBI  and  the  sponsoring 
governmental  agency,  will  provide  an 
appropriate  balance  between  the 
benefits  of  privatization,  protection  of 
individual  privacy  interests,  and 
preservation  of  the  seciuity  of  the  FBI's 
CHRI  systems. 

The  FBI  will  develop  a  security 
addendiun  to  be  made  available  to 
interested  governmental  agencies.  We 
anticipate  that  the  security  addendum 
will  include  physical  and  personnel 
security  constraints  historically  required 
by  NCIC  security  practices  and  other 
programmatic  requirements,  together 
with  personal  integrity  and  electronic 
security  provisions  comparable  to  those 
in  NCIC  User  Agreements  between  the 
FBI  and  criminal  justice  agencies,  and 
in  existing  Management  Control 
Agreements  between  criminal  justice 
agencies  and  noncriminal  justice 


governmental  entities.  The  security 
addendum  will  make  clear  that  access  to 
CHRI  will  be  limited  to  those  officers 
and  employees  of  the  private  contractor 
or  its  subcontractor  who  require  the 
information  to  perform  properly 
services  for  the  sponsoring 
governmental  agency,  and  that  the 
service  provider  may  not  access, 
modify,  use,  or  disseminate  such 
information  for  inconsistent  or 
luiauthorized  purposes. 

2.  Access  to  CHRI  and  Related 
Information,  Subject  to  Appropriate 
Controls,  by  a  Noncriminal  Justice 
Governmental  Agency  Performing 
Criminal  Justice  Dispatching  Functions 
or  Data  Processing/Information  Services 
for  a  Criminal  Justice  Agency. 
Noncriminal  justice  governmental 
agencies  are  sometimes  tasked  to 
perform  dispatching  functions  or  data 
processing/information  services  for 
criminal  justice  agencies  as  part,  albeit 
not  a  principal  part,  of  their 
responsibilities.  Although  such 
delegated  tasks  involve  the 
administration  of  criminal  justice,  the 
performance  of  those  tasks  does  not 
convert  an  otherwise  noncriminal 
justice  agency  into  a  criminal  justice 
agency.  This  regulation  authorizes  the 
delegation  of  such  tasks  to  noncriminal 
justice  agencies  if  done  pursuant  to 
executive  order,  statute,  regulation,  or 
inter-agency  agreement.  In  this  context, 
the  noncriminal  justice  agency  is 
servicing  the  criminal  justice  agency  by 
performing  an  administration  of 
criminal  justice  function  and  is 
permitted  access  to  CHRI  to  accomplish 
that  limited  function.  We  propose  to 
revise  28  CFR  20.33(a)(6)  and  the 
appendix  in  order  to  confirm  the 
authority  of  these  noncriminal  justice 
governmental  agencies  to  receive  CHRI 
and  related  information  when  approved 
by  the  FBI,  subject  to  appropriate 
controls  that  may  be  imposed  by  the 
FBI. 

3.  Access  to  CHRI  and  Related 
Information  by  the  National  Instant 
Criminal  Background  Check  System 
(NICS).  The  Brady  Handgun  Violence 
Prevention  Act  of  1993,  Public  Law 
103-159,  provides  fo."-  the  establishment 
of  a  National  Instant  Criminal 
Background  Check  System  (NICS).  Prior 
to  transferring  a  firearm  to  a  non- 
licensee,  a  federal  firearm  licensee  must 
check  the  NICS  (via  a  criminal  justice 
agency)  to  see  if  the  prospective 
transferee  is  prohibited  under  federal  or 
state  law  from  possessing  a  firearm. 
Because  CHRI  may  contain  information 
relevant  to  determining  if  possession  of 
a  firearm  by  a  person  is  prohibited,  the 
NICS  will  execute  an  NCIC  check  as  part 
of  each  NICS  query.  Follow-up  access  to 
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the  FIl  lS  may  also  be  necessary  to 
resolvo  questions  of  identity.  We 
propose  to  revise  28  CFR  20.33(a)(5)  to 
conJBn  a  authority  for  the  dissemination 
of  CHI  J  and  related  information  to 
criminal  justice  agencies  for  the  conduct 
of  bad  ;ground  checks  under  the  NICS. 

4.  A  ithorityfor  the  Director  of  the  FBI 
Period  <cally  To  Revise  Fee  Amounts. 
Part  le ,  subpart  C  of  title  28  of  the  Code 
of  Fed  sral  Regulations  establishes 
procec  ures  by  which  an  individual  may 
obtain  a  copy  of  his  or  her  identiHcation 
record  to  review  and  may  request  a 
changt .  correction,  or  update  to  that 
record  Under  28  CFR  16.33,  an 
Lndivic  ual  requesting  production  of  his 
or  her  dentification  record  pays  a  fee  of 
$18  foi  each  such  request.  The  authority 
for  this  fee  is  the  Independent  Offices 
Appro  mation  Act  (31  U.S.C.  9701),  as 
implei  lented  by  guidelines  issued  by 
the  DC  J,  User  Fee  Program 
{Supplement,  Department  of  Justice 
Budget  Formulation  and  Execution 
Calls),  and  Office  of  Management  and 
Budget  (OMB)  Circular  Number  A-25, 
Revised  (July  8,  1993).  These  authorities 
genera  ly  require  that  a  benefit  or 
service  provided  to  or  for  any  person  by 
a  feder  iJ  agency  be  self-sustaining  to  the 
fullest  extent  possible,  that  charges  be 
fair  and  equitable,  and  that  fee  amounts 

dically  reassessed  and  adjusted 

anted. 

ropose  to  revise  28  CFR  16.33  by 

express  authority  for  the  Director 
I  from  time  to  time  to 

ine  and  establish  a  revised  fee 

.  The  exercise  of  this  authority 
irector  of  the  FBI  will  be  subject 

plicable  laws,  regulations,  or 
directions  of  the  Attorney  General  of  the 
United  States,  and  the  Director  of  the 
FBI  wi  1  publish  in  the  Federal  Register 

iate  notice  of  revised  fee 

date  of  Nomenclature  and 
es.  Throughout  the  parts  of  title 
ted  by  this  proposed  rule,  the 
;e  is  modernized  to  reflect 
accurately  current  FBI  practices,  the 

names  of  systems  and  programs, 
name  and  address  of  the  new 
lity  in  West  Virginia  where  the 
are  located.  The  broader  term 
rints"  has  been  substituted  for 
rint  cards"  to  encompass  both 
"hard  4opy'  fingerprint  cards  as  well  as 
the  elei  itronic  submission  of  fingerprint 
data.  T  le  term  "fingerprints"  is  further 
intendi  fd  to  encompass  not  only  all 
depicti  ons  of  physical  fingerprints  (for 
examp  e,  inked  images,  electronic 
images ,  and  electronic  encoding)  but 
also  al!  related  biographical  or  other 
inform  ition  typically  appearing  on  a 
fingerp  rint  card.  The  terms 
"computerized  criminal  history"  and 
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by  the 
to  all 


curren 
and  th 
FBI  fai 
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"CCH"  are  changed  to  "Interstate 
Identification  hidex"  and  "III."  The  FBI 
"Identification  Division"  is  changed  to 
"Criminal  Justice  Information  Services 
Division"  or  "CJIS."  "NCIC  Advisory 
Policy  Board"  is  changed  to  "CJIS 
Advisory  Policy  Board."  Minor 
modifications  are  being  made  to  the 
definitions  in  28  CFR  part  20,  subpart  A; 
definitions  are  being  added  for  the  terms 
"Control  Terminal  Agency,"  "criminal 
history  records  repository,"  "Federal 
Service  Coordinator,"  "Fingerprint 
Identification  Records  System"  (FIRS), 
"Interstate  Identification  Index  System" 
(in  System),  "National  Crime 
Information  Center"  (NCIC),  "National 
Fingerprint  File"  (NFF),  and  "National 
Identification  Index"  (Nil);  the 
definition  of  "Department  of  Justice 
criminal  history  record  information 
system"  is  being  eliminated;  and  the 
definitions  are  being  placed  in 
alphabetical  order.  In  addition  to  the 
foregoing  changes,  the  Department  of 
Justice  is  currently  reviewing  additional 
changes  to  these  regulations  to  be 
promulgated  in  future  rulemaking.  We 
note  that  28  CFR  part  20,  subpart  B, 
which  also  contains  dated  nomenclature 
and  addresses,  would  not  be  directiy 
changed  by  this  proposed  rule.  The 
Department  of  Justice  may  consider 
possible  changes  to  28  CFR  part  20, 
subpart  B  at  some  later  time. 

Applicable  Administrative  Procedures 
and  Executive  Orders;  Regidatory 
Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regxdation  and,  by  approving  it,  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Most  of  the  matters  addressed  by  this 
proposed  rule  relate  to  nomenclature 
changes  and  to  intra-  and 
intergovernmental  authorities  not 
involving  the  private  sector,  or  to 
governmental  interaction  with 
individuals  in  non-business  contexts. 
The  one  change  that  relates  to  the 
private  sector  provides  expanded 
authority  for  the  dissemination  of 
criminal  justice  information  to  private 
entities  with  whom  authorized 
governmental  agencies  have  contracted 
for  criminal  justice  support  services.  Far 
fi-om  having  any  adverse  effect  on  small 
entities,  this  change  will,  if  anything, 
result  in  expanded  opportunities  for  the 
private  sector  to  conduct  business  with 
criminal  justice  agencies. 

Executive  Order  12866 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 


Executive  Order  12866,  section  (l)(b), 
Principles  of  Regulation.  The 
Department  of  Justice  has  determined 
that  this  proposed  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866,  section  3(f)  and 
accordingly  this  proposed  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  view  of  the  FBI's  desire  to  provide 
this  increased  flexibility  to  the  states  as 
soon  as  possible,  a  thirty  day  comment 
period  is  considered  appropriate. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial,  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significanUy  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  5  U.S.C.  804.  This  proposed  rule 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rule  does  not  contain 
collection  of  information  requirements. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  is  not  required. 
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Executive  Order  12988:  Civil  Justice 
Refonn 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

List  of  Subjects 

28  CFR  Part  0 

Authority  delegations  (Government 
agencies),  Government  employees, 
Organization  and  functions 
(Governmental  agencies), 
Whistleblowing. 

28  CFR  Part  16 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
Information,  Privacy,  Sunshine  Act. 

28  CFR  Part  20 

Classified  information.  Crime, 
Intergovernmental  relations. 
Investigations,  Law  enforcement. 
Privacy. 

28  CFR  Part  50 

Administrative  practice  and 
procedure. 

Accordingly,  Title  28  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509, 
510,  515-519. 

§0.85    [Amended] 

2.  Amend  §  0.85  as  follows: 

a.  Remove  the  two  references  in 
paragraph  (b)  to  "fingerprint  cards"  and 
add  in  their  place  the  term 
"fingerprints"; 

b.  Revise  paragraph  (j)  to  read  as 
follows: 

§  0.85    General  functions. 

***** 

(j)  Exercise  the  power  and  authority 
vested  in  the  Attorney  General  to 
approve  and  conduct  the  exchanges  of 
identification  records  enumerated  at 
§  50.12(a)  of  this  chapter. 


PART  16— PRODUCTION  OR 
DISCLOSURE  OF  MATERIAL  OR 
INFORMATION 

3.  The  authority  citation  for  part  16  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a,  552b(g), 
553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509,  510. 
534;  31  U.S.C.  3717,9701. 


4.  Section  16.30  is  revised  to  read  as 
follows: 

§  1 6.30    Purpose  and  scope. 

This  subpart  contains  the  regulations 
of  the  Federal  Bureau  of  Investigation 
(FBI)  concerning  procedxu-es  to  be 
followed  when  the  subject  of  an 
identification  record  requests 
production  of  that  record  to  review  it  or 
to  obtain  a  change,  correction,  or 
updating  of  that  record. 

5.  Section  16.31  is  revised  to  read  as 
follows: 

§  1 6.31     Definition  of  identification  record. 

An  FBI  identification  record,  often 
referred  to  as  a  "rap  sheet,"  is  a  listing 
of  certain  information  taken  from 
fingerprint  submissions  retained  by  the 
FBI  in  connection  with  arrests  and,  in 
some  instances,  includes  information 
taken  from  fingerprints  submitted  in 
connection  with  federal  employment, 
naturalization,  or  military  service.  The 
identification  record  includes  the  name 
of  the  agency  or  institution  that 
submitted  the  fingerprints  to  the  FBI.  If 
the  fingerprints  concern  a  criminal 
offense,  the  identification  record 
includes  the  date  of  arrest  or  the  date 
the  individual  was  received  by  the 
agency  submitting  the  fingerprints,  the 
arrest  charge,  and  the  disposition  of  the 
arrest  if  known  to  the  FBI.  All  arrest 
data  included  in  an  identification  record 
are  obtained  from  fingerprint 
submissions,  disposition  reports,  and 
other  reports  submitted  by  agencies 
having  criminal  justice  responsibilities. 
Therefore,  the  FBI  Criminal  Justice 
Information  Services  Division  is  not  the 
source  of  the  arrest  data  reflected  on  an 
identification  record. 

6.  Section  16.32  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  1 6.32    Procedure  to  obtain  an 
identification  record. 

The  subject  of  an  identification  record 
may  obtain  a  copy  thereof  by  submitting 
a  written  request  via  the  U.S.  mails 
directly  to  the  FBI,  Criminal  Justice 
Information  Services  (CJIS)  Division, 
ATTN:  SCU,  Mod.  D-2,  1000  Custer 
Hollow  Road,  Clarksburg,  WV  26306. 
*         *        * 

7.  Section  16.33  is  amended  by 
adding  a  sentence  at  the  end  of  this 
section  to  read  as  follows: 

§  16.33    Fee  for  production  of  identification 
record. 

*  *  *  Subject  to  applicable  laws, 
regulations,  and  directions  of  the 
Attorney  General  of  the  United  States, 
the  Director  of  the  FBI  may  froril  time 
to  time  determine  and  establish  a 


revised  fee  amount  to  be  assessed  under 
this  authority.  Notice  relating  to  revised 
fee  amounts  shall  be  published  in  the 
Federal  Register. 

§16.34    [Amended] 

8.  Section  16.34  is  amenTled  as 
follows: 

a.  Remove  the  reference  to  the  former 
address,  from  "Assistant  Director" 
through  zip  code  "20537-9700,"  and 
add  in  its  place  the  following  new 
address:  "FBI,  Criminal  Justice 
Information  Services  (CJIS)  Division, 
ATTN:  SCU,  Mod.  D-2.  1000  Custer 
Hollow  Road,  Clarksburg,  WV  26306"; 

b.  Remove  the  remaining  reference  to 
"FBI  Identification  Division"  and  add  in 
its  place  "FBI  CJIS  Division." 

PART  20— CRIMINAL  JUSTICE 
INFORMATION  SYSTEMS 

9.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  534;  Public  Law  92- 
544,  86  Stat.  1115;  42  U.S.C.  3711,  et  seq.. 
Public  Law  99-169.  99  Stat.  1002,  1008- 
1011,  as  amended  by  Public  Law  99-569, 100 
Stat.  3190,  3196. 

10-11.  Section  20.1  is  revised  to  read 
as  follows: 

§20.1    Purpose. 

It  is  the  purpose  of  these  regulations 
to  assure  that  criminal  history  record 
information  wherever  it  appears  is 
collected,  stored,  and  disseminated  in  a 
manner  to  ensure  the  accuracy, 
completeness,  currency,  integrity,  and 
security  of  such  information  and  to 
protect  individual  privacy. 

12.  Section  20.3  is  revised  to  read  as 
follows: 

§  20.3    Definitions. 

As  used  in  these  regulations: 

(a)  Act  means  the  Omnibus  Crime 
Control  and  Safe  Streets  Act,  42  U.S.C. 
3701,  et  seq.,  as  amended. 

(b)  Administration  of  criminal  justice 
means  performance  of  any  of  the 
following  activities:  Detection, 
apprehension,  detention,  pretrial 
release,  post-trial  release,  prosecution, 
adjudication,  correctional  supervision, 
or  rehabilitation  of  accused  persons  or 
crimineil  offenders.  The  administration 
of  criminal  justice  shall  include 
criminal  identification  activities  and  the 
collection,  storage,  and  dissemination  of 
criminal  history  record  information. 

(c)  Control  Terminal  Agency  means  a 
duly  authorized  state,  foreign,  or 
international  criminal  justice  agency 
with  direct  access  to  the  National  Crime 
Information  Center  telecommunications 
network  providing  statewide  (or 
equivalent)  service  to  its  criminal  justice 
users  with  respect  to  the  various 
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inal  history  record 
til  I.  means  information 
;d  by  criminal  justice  agencies  on 
indivi(  uals  consisting  of  identifiable 
descrij  tions  and  notations  of  arrests, 
detentions,  indictments,  informations, 
formal  criminal  charges,  and 
i  position  arising  therefrom, 
includ  ng  acquittal,  sentencing, 

supervision,  and  release. 
The  teim  does  not  include  identification 
information  such  as  fingerprint  records 
information  does  not  indicate 
inqividual's  involvement  with  the 
justice  system. 
Ctiminal  history  record 
\form  ition  system  means  a  system 
includ;  ng  the  equipment,  facilities, 

ores,  agreements,  and 
organia  ations  thereof,  for  the  collection, 
proces!  ing,  preservation,  or 
dissem  nation  of  criminal  history  record 
inform  ition. 

(f)  Q  iminal  history  record  repository 
means  lie  state  agency  designated  by 
the  gov  emor  or  other  appropriate 
executive  official  or  the  legislature  to 
centralized  recordkeeping 
s  for  criminal  history  records 
seijvices  in  the  state. 
C  iminal  justice  agency  means: 
Cpurts;  and 

governmental  agency  or  any 
thereof  that  performs  the 
administration  of  criminal  justice 

to  a  statute  or  executive  order, 
allocates  a  substantial  part  of 
anntal  budget  to  the  administration 
criminal  justice.  State  and  federal 

General  Offices  are  included. 
D  trect  access  means  having  the 
authori  [y  to  access  systems  managed  by 
the  FBI  CJIS  Division,  whether  by 
manua  or  automated  methods,  not 
requiring  the  assistance  of  or 
interve:  ition  by  any  other  party  or 
agency, 

(i)  Di  ^position  means  information 
disclos  ng  that  criminal  proceedings 
have  been  concluded  and  the  nature  of 
the  teniination,  including  information 
disclos  ng  that  the  police  have  elected 
r  jfer  a  matter  to  a  prosecutor  or 
p  rosecutor  has  elected  not  to 
criminal  proceedings;  or 
disclos  ng  that  proceedings  have  been 
indefinitely  postponed  and  the  reason 
postponement.  Dispositions 
njclude,  but  shall  not  be  limited 
cqijittal,  acquittal  by  reason  of 
,  acquittal  by  reason  of  mental 
ence,  case  continued  without 
charge  dismissed,  charge 
dismissed  due  to  insanity,  charge 
dismissed  due  to  mental  incompetency, 
charge  itill  pending  due  to  insanity, 
charge  itill  pending  due  to  mental 


perfom  i 
function 
and 

(g) 

(1) 

12)  A 

subuni 


pursuant 
and 
its 
of 

Insp' 
(h) 


that 


sect  or 


not  to 
that  a 
commetice 


for  sue 
shall  i 
to,  ai 
insanit ' 
incom 
finding 


pete 


incompetence,  guilty  plea,  nolle 
prosequi,  no  paper,  nolo  contendere 
plea,  convicted,  youthful  offender 
determination,  deceased,  deferred 
disposition,  dismissed — civil  action, 
found  insane,  found  mentally 
incompetent,  pardoned,  probation 
before  conviction,  sentence  commuted, 
adjudication  withheld,  mistrial — 
defendant  discharged,  executive 
clemency,  placed  on  probation,  paroled, 
or  released  from  correctional 
supervision. 

ij)  Executive  order  means  an  order  of 
the  President  of  the  United  States  or  the 
Chief  Executive  of  a  state  that  has  the 
force  of  law  and  that  is  published  in  a 
manner  permitting  regular  public 
access. 

(k)  Federal  Ser\ice  Coordinator  means 
a  non-Control  Terminal  Agency  that  has 
a  direct  telecommunications  line  to  the 
National  Crime  Information  Center 
network. 

(1)  Fingerprint  Identification  Records 
System  or  "FIRS"  means  the  following 
FBI  records:  criminal  fingerprints  and/ 
or  related  criminal  justice  information 
submitted  by  authorized  agencies 
having  criminal  justice  responsibilities; 
civil  fingerprints  submitted  by  federal 
agencies  and  civil  fingerprints 
submitted  by  persons  desiring  to  have 
their  fingerprints  placed  on  record  for 
personal  identification  purposes; 
identification  records,  sometimes 
referred  to  as  "rap  sheets,"  which  are 
compilations  of  criminal  history  record 
information  pertaining  to  individuals 
who  have  criminal  fingerprints 
maintained  in  the  FIRS;  and  a  name 
index  pertaining  to  all  individuals 
whose  fingerprints  are  maintained  in 
the  FIRS.  See  the  FIRS  Privacy  Act 
System  Notice  periodically  published  in 
the  Federal  Register  for  further  details. 

(m)  Interstate  Identification  Index 
System  or  "III  System"  means  the 
cooperative  federal-state  system  for  the 
exchange  of  criminal  history  records, 
and  includes  the  National  identification 
Index,  the  National  Fingerprint  File, 
and,  to  the  extent  of  their  participation 
in  such  system,  the  criminal  history 
record  repositories  of  the  states  and  the 
FBI. 

(n)  National  Crime  Information  Center 
or  "NCIC"  means  the  computerized 
information  system,  which  includes 
telecommunications  lines  and  any 
message  switching  facilities  that  are 
authorized  by  law,  regulation,  or  policy 
approved  by  the  Attorney  General  of  the 
United  States  to  link  local,  state,  tribal, 
federal,  foreign,  and  international 
criminal  justice  agencies  for  the  purpose 
of  exchanging  NCIC  related  information. 
The  NCIC  includes,  but  is  not  limited  to, 
information  in  the  III  System.  See  the 


NCIC  Privacy  Act  System  Notice 
periodically  published  in  the  Federal 
Register  for  further  details. 

(o)  National  Fingerprint  File  or  "NFF" 
means  a  database  of  fingerprints,  or 
other  uniquely  personal  identifying 
information,  relating  to  an  arrested  or 
charged  individual  maintained  by  the 
FBI  to  provide  positive  identification  of 
record  subjects  indexed  in  the  III 
System. 

(p)  National  Identification  Index  or 
"Nil"  means  an  index  maintained  by  the 
FBI  consisting  of  names,  iden;ifying 
numbers,  and  other  descriptive 
information  relating  to  record  subjects 
about  whom  there  are  criminal  history 
records  in  the  ID  System. 

(q)  Nonconviction  data  means  arrest 
information  without  disposition  if  an 
interval  of  one  year  has  elapsed  from  the 
date  of  arrest  and  no  active  prosecution 
of  the  charge  is  pending;  information 
disclosing  that  the  police  have  elected 
not  to  refer  a  matter  to  a  prosecutor,  that 
a  prosecutor  has  elected  not  to 
commence  criminal  proceedings,  or  that 
proceedings  have  been  indefinitely 
postponed;  and  information  that  there 
has  been  an  acquittal  or  a  dismissal. 

(r)  State  means  any  state  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  any 
territory  or  possession  of  the  United 
States. 

(s)  Statute  means  an  Act  of  Congress 
or  of  a  state  legislature  or  a  provision  of 
the  Constitution  of  the  United  States  or 
of  a  state. 

13.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C — Federal  Systems  artd 
Exchange  of  Criminal  History  Record 
Information 

20.30  Applicability. 

20.31  Responsibilities. 

20.32  Includable  offenses. 

20.33  Dissemination  of  criminal  history 
record  information. 

20.34  Individual's  right  to  access  criminal 
history  record  information. 

20.35  Criminal  Justice  Information  Services 
Advisory  Policy  Board. 

20.36  Participation  in  the  Interstate 
Identification  Index  System. 

20.37  Responsibility  for  accuracy, 
completeness,  currency,  and  integrity. 

20.38  Sanction  for  noncompliance. 

Subpart  C — Federal  Systems  and 
Exchange  of  Criminal  History  Record 
information 

§20.30    Applicability. 

The  provisions  of  this  subpart  of  the 
regulations  apply  to  the  III  System  and 
the  FIRS,  and  to  duly  authorized  local, 
state,  tribal,  federal,  foreign,  and 
international  criminal  justice  agencies 


Federal  Register/Vol.  64,  No.  89/Monday,  May  10,  1999/Proposed  Rules 


24977 


to  the  extent  that  they  utilize  the 
services  of  the  in  System  or  the  FIRS. 
This  subpart  is  applicable  to  both 
manual  and  automated  criminal  history 
records. 

120.31    Responsibilittes. 

(a)  The  Federal  Biu'eau  of 
Investigation  (FBI)  shall  manage  the 
NQC. 

(b)  The  FBI  shall  manage  the  FIRS  to 
support  identification  and  criminal 
history  record  information  functions  for 
local,  state,  tribal,  and  federal  criminal 
justice  agencies,  and  for  noncriminal 
justice  agencies  and  other  entities  where 
authorized  by  federal  statute,  state 
statute  piu^uant  to  Public  Law  92-544, 
86  Stat.  1115,  Presidential  executive 
order,  or  regulation  or  order  of  the 
Attorney  General  of  the  United  States. 

(c)  The  FBI  CJIS  Division  may  manage 
or  utilize  additional  telecommunication 
facilities  for  the  exchange  of 
fingerprints,  criminal  history  record 
related  information,  and  other  criminal 
justice  information. 

(d)  The  FBI  CJIS  Division  shall 
maintain  the  master  fingerprint  files  on 
all  offenders  included  in  the  III  System 
and  the  FIRS  for  the  purposes  of 
determining  first  offender  status;  to 
identify  those  offenders  who  are 
unlcnown  in  states  where  they  become 
criminally  active  but  are  known  in  other 
states  through  prior  criminal  history 
records;  and  to  provide  identification 
assistance  in  disasters  and  for  other 
humanitarian  purposes. 

§20.32    Includable  offenses. 

(a)  Criminal  history  record 
information  maintained  in  the  HI 
System  and  the  FIRS  shaU  include 
serious  and/or  significant  adult  and 
juvenile  offenses. 

(b)  The  FIRS  excludes  arrests  and 
coiul  actions  concerning  nonserious 
offenses,  e.g.,  drunkenness,  vagrancy, 
disturbing  the  peace,  ciuiew  violation, 
loitering,  false  fire  alarm,  non-specific 
charges  of  suspicion  or  investigation, 
and  traffic  violations  (except  data  will 
be  included  on  arrests  for  vehicular 
manslaughter,  driving  under  the 
influence  of  drugs  or  liquor,  and  hit  and 
run),  when  unaccompanied  by  a 

§  20.32(a)  offense.  These  exclusions  may 
not  be  applicable  to  criminal  history 
records  maintained  in  state  criminal 
history  record  repositories,  including 
those  states  participating  in  the  NFF. 

(c)  The  exclusions  enumerated  above 
shall  not  apply  to  federal  manual 
criminal  history  record  information 
collected,  maintained,  and  compiled  by 
the  FBI  prior  to  the  effective  date  of  this 
subpart. 


S  20.33    Dissemination  of  criminal  history 
record  information. 

(a)  Criminal  history  record 
information  contained  in  the  III  System 
and  the  FIRS  may  be  made  available: 

(1)  To  criminal  justice  agencies  for 
criminal  justice  purposes,  which 
purposes  include  the  screening  of 
employees  or  applicants  for 
employment  hired  by  criminal  justice 
agencies; 

(2,  To  federal  agencies  authorized  to 
receive  it  pursuant  to  federal  statute  or 
Executive  order; 

(3)  For  use  in  coimection  with 
licensing  or  employment,  pursuant  to 
Public  Law  92-544,  86  Stat.  1115,  or 
other  federal  legislation,  and  for  other 
uses  for  which  dissemination  is 
authorized  by  federal  law.  Refer  to 

§  50.12  of  this  chapter  for  dissemination 
guidelines  relating  to  requests  processed 
under  this  paragraph; 

(4)  For  issuance  of  press  releases  and 
publicity  designed  to  effect  the 
apprehension  of  wanted  persons  in 
connection  with  serious  or  significant 
offenses; 

(5)  To  criminal  justice  agencies  for  the 
conduct  of  background  checks  under  the 
National  Instant  Criminal  Background 
Check  System  (NICS); 

(6)  To  noncriminal  justice 
govermnental  agencies  performing 
criminal  justice  dispatching  functions  or 
data  processing/information  services  for 
criminal  justice  agencies;  and 

(7)  To  private  contractors  pursuant  to 
a  specific  agreement  with  an  agency 
identified  in  paragraphs  (a)(1)  or  (a)(6) 
of  this  section  and  for  the  purpose  of 
providing  services  for  the 
administration  of  criminal  justice 
pursuant  to  that  agreement.  The 
agreement  must  incorporate  a  seciuity 
addendum  approved  by  the  Attorney 
General  of  the  United  States,  which 
shall  specifically  authorize  access  to 
criminal  history  record  information, 
limit  the  use  of  the  information  to  the 
purposes  for  which  it  is  provided, 
ensure  the  security  and  confidentiality 
of  Ihe  information  consistent  with  these 
regulations,  provide  for  sanctions,  and 
contain  such  other  provisions  as  the 
Attorney  General  may  require.  The 
power  and  authority  of  the  Attorney 
General  hereimder  shall  be  exercised  by 
the  FBI  Director  (or  the  Director's 
designee). 

(bjThe  exchange  of  criminal  history 
record  information  authorized  by 
paragraph  (a)  of  this  section  is  subject  to 
cancellation  if  dissemination  is  made 
outside  the  receiving  departments, 
related  agencies,  or  service  providers 
identified  in  paragraphs  (a)(6)  and  (a)(7). 

(c)  Nothing  in  these  regulations 
prevents  a  criminal  justice  agency  fi-om 


disclosing  to  the  public  factual 
information  concerning  the  status  of  an 
investigation,  the  apprehension,  arrest, 
release,  or  prosecution  of  an  individual, 
the  adjudication  of  charges,  or  the 
correctional  status  of  an  individual, 
which  is  reasonably  contemporaneous 
with  the  event  to  which  the  information 
relates. 

(d)  Criminal  history  records  received 
fi-om  the  in  System  or  the  FIRS  shall  be 
used  only  for  the  piupose  requested  and 
a  current  record  should  be  requested 
when  needed  for  a  subsequent 
authorized  use. 

§20.34    Individual's  right  to  access 
criminal  history  record  information. 

The  procedures  by  which  an 
individual  may  obtain  a  copy  of  his  or 
her  identification  record  from  the  FBI  to 
review  and  request  any  change, 
correction,  or  update  are  set  forth  in 
§§  16.30-16.34  of  this  chapter.  The 
procedures  by  which  an  individual  may 
obtain  a  copy  of  his  or  her  identification 
record  from  a  state  or  local  criminal 
justice  agency  are  set  forth  in  section 
20.34  of  the  appendix  to  this  part. 

§  20.35    Criminal  Justice  Information 
Services  Advisory  Policy  Board. 

(a)  There  is  established  a  CJIS 
Advisory  Policy  Board,  the  purpose  of 
which  is  to  recommend  to  the  FBI 
Director  general  policy  with  respect  to 
the  philosophy,  concept,  and 
operational  principles  of  various 
criminal  justice  information  systems 
managed  by  the  FBI's  CJIS  Division. 

(b)  The  Board  includes 
representatives  from  state  and  local 
criminal  justice  agencies;  members  of 
the  judicial,  prosecutorial,  and 
correctional  segments  of  the  criminal 
justice  community;  a  representative  of 
federal  agencies  participating  in  the  CJIS 
systems;  and  representatives  of  criminal 
justice  professional  associations. 

(c)  All  members  of  the  Board  will  be 
appointed  by  the  FBI  Director. 

(d)  The  Board  functions  solely  as  an 
advisory  body  in  compliance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  Title  5,  United  States 
Code,  Appendix  2. 

§  20.36    Participation  in  the  Interstate 
Identification  index  System. 

(a)  In  order  to  acquire  and  retain 
direct  access  to  the  III  System,  each 
Control  Terminal  Agency  and  Federal 
Service  Coordinator  shall  execute  a  CJIS 
User  Agreement  (or  its  functional 
equivalent)  with  the  Assistant  Director 
in  Charge  of  the  CJIS  Division,  FBI,  to 
abide  by  all  present  rules,  policies,  and 
procedures  of  the  NCIC,  as  well  as  any 
rules,  policies,  and  procedures 
hereinafter  recommended  by  the  CJIS 
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§  20.37    Responsibility  for  accuracy, 
completefiess,  currency,  and  integrity. 

It  shall  be  the  responsibility  of  each 
criminal  justice  agency  contributing 
data  to  t  le  III  System  and  the  FIRS  to 
assure  tl  at  information  on  individuals 
is  kept  c  )mplete,  accurate,  and  current 
so  that  a  1  such  records  shall  contain  to 
the  max:  mum  extent  feasible 
disposit:  ons  for  all  arrest  data  included 
therein.  Dispositions  should  be 
submitte  d  by  criminal  justice  agencies 
within  1 20  days  after  the  disposition 
has  occairred. 

§  20.38    fianction  for  noncompliance. 

Accesi  1  to  systems  managed  or 
maintaii  ed  by  the  FBI  is  subject  to 
cancellation  in  regard  to  any  agency  or 
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of  subpart  C. 
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apprehension  of  persons  violating  criminal 
provisions  of  the  Federal  Food,  Drug  and 
Cosmetic  Act.  Also  included  under  the 
definition  of  criminal  justice  agency  are 
umbrella-type  administrative  agencies 
supplying  criminal  history  information 
services,  such  as  New  York's  Division  of 
Criminal  Justice  Services. 

§20.3li).  Disposition  is  a  key  concept  in 
section  524(b)  of  the  Act  and  in  §§  20.21(a)(1) 
and  20.21(b)  of  this  part.  It  therefore  is 
defined  in  some  detail.  The  specific 
dispositions  listed  in  this  subsection  are 
examples  only  and  are  not  to  be  construed  as 
excluding  other,  unspecified  transactions 
concluding  criminal  proceedings  within  a 
particular  agency. 

§20.3(q).  The  different  kinds  of  acquittals 
£md  dismissals  delineated  in  §20.3(i)  are  all 
considered  examples  of  nonconviction  data. 
***** 

Subpart  C — §20.31.  This  section  defines 
the  criminal  history  record  information 
system  managed  by  the  Federal  Bureau  of 
Investigation.  Each  state  having  a  record  in 
the  III  System  must  have  fingerprints  on  file 
in  the  FBI  CJIS  Division  to  support  the  in 
System  record  concerning  the  individual. 

Paragraph  (b)  is  not  intended  to  limit  the 
identification  services  presently  performed 
by  the  FBI  for  local,  state,  tribal,  and  federal 
agencies. 

§  20.32.  The  grandfather  clause  contained 
in  paragraph  (c)  of  this  section  is  designed, 
from  a  practical  standpoint,  to  eliminate  the 
necessity  of  deleting  from  the  FBI's  massive 
files  the  non-includable  offenses  that  were 
stored  prior  to  February,  1973.  In  the  event 
a  person  is  charged  in  court  with  a  serious 
or  significant  ofiense  arising  out  of  an  arrest 
involving  a  non-includable  offense,  the  non- 
includable  offense  will  also  appear  in  the 
arrest  segment  of  the  III  System  record. 

§  20.33(a)(3).  This  paragraph  incorporates 
provisions  cited  in  28  CFR  50.12  regarding 
dissemination  of  identification  records 
outside  the  federal  government  for 
noncriminal  justice  purposes. 

§  20.33(a)(6).  Noncriminal  justice 
governmental  agencies  are  sometimes  tasked 
to  perform  criminal  justice  dispatching 
functions  or  data  processing/information 
services  for  criminal  justice  agencies  as  part, 
albeit  not  a  principal  part,  of  their 
responsibilities.  Although  such  inter- 
governmental delegated  tasks  involve  the 
administration  of  criminal  justice, 
performance  of  those  tasks  does  not  convert 
an  otherwise  non-criminal  justice  agency  to 
a  criminal  justice  agency.  This  regulation 
authorizes  this  type  of  delegation  if  it  is 
effected  pursuant  to  executive  order,  statute, 
regulation,  or  inter-agency  agreement.  In  this 
context,  the  noncriminal  justice  agency  is 
servicing  the  criminal  justice  agency  by 
performing  an  administration  of  criminal 
justice  function  and  is  permitted  access  to 
criminal  history  record  information  to 
accomplish  that  limited  function.  An 
example  of  such  delegation  would  be  the 
Pennsylvania  Department  of 
Administration's  Bureau  of  Consolidated 
Computer  Services,  which  performs  data 
processing  for  several  state  agencies, 
including  the  Pennsylvania  State  Police. 
Privatization  of  the  data  processing/ 


information  services  or  dispatching  function 
by  the  noncriminal  justice  governmental 
agency  can  be  accomplished  pursuant  to 
§  20.33(a)(7)  of  this  part. 

§20.34.  The  procedures  by  which  an 
individual  may  obtain  a  copy  of  his  manual 
identification  record  are  set  forth  in  28  CFR 
16.30-16.34. 

The  procedures  by  which  an  individual 
may  obtain  a  copy  of  his  III  System  record 
are  as  follows: 

If  an  individual  has  a  criminal  record 
supported  by  fingerprints  and  that  record  has 
been  entered  in  the  III  System,  it  is  available 
to  that  individual  for  review,  upon 
presentation  of  appropriate  identification, 
and  in  accordance  with  applicable  state  and 
federal  administrative  and  statutory 
regulations.  Appropriate  identification 
includes  being  fingerprinted  for  the  purpose 
of  insuring  that  he  is  the  individual  that  he 
purports  to  be.  The  record  on  file  will  then 
be  verified  as  his  through  comparison  of 
fingerprints. 

Procedure.  1 .  All  requests  for  review  must 
be  made  by  the  subject  of  the  record  through 
a  law  enforcement  agency  which  has  access 
to  the  III  System.  That  agency  within 
statutory  or  regulatory  limits  can  require 
additional  identification  to  assist  in  securing 
a  positive  identification. 

2.  If  the  cooperating  law  enforcement 
agency  can  make  an  identification  with 
fingerprints  previously  taken  which  are  on 
file  locally  and  if  the  FBI  identification 
number  of  the  individual's  record  is  available 
to  that  agency,  it  can  make  an  on-line  inquiry 
through  NCIC  to  obtain  his  III  System  record 
or,  if  it  does  not  have  suitable  equipment  to 
obtain  an  on-line  response,  obtain  the  record 
from  Clarksburg,  West  Virginia,  by  mail.  The 
individual  will  then  be  afforded  the 
opportunity  to  see  that  record. 

3.  Should  the  cooperating  law  enforcement 
agency  not  have  the  individual's  fingerprints 
on  file  locally,  it  is  necessary  for  that  agency 
to  relate  his  prints  to  an  existing  record  by 
having  his  identification  prints  compared 
with  those  already  on  file  in  the  FBI,  or, 
possibly,  in  the  state's  central  identification 
agency. 

4.  The  subject  of  the  requested  record  shall 
request  the  appropriate  arresting  agency, 
court,  or  correctional  agency  to  initiate  action 
necessary  to  correct  any  stated  inaccuracy  in 
his  record  or  provide  the  information  needed 
to  make  the  record  complete. 

§  20.36.  This  section  refers  to  the 
requirements  for  obtaining  direct  access  to 
the  III  System. 

§20.37.  The  120-day  requirement  in  this 
section  allows  30  days  more  than  the  similar 
provision  in  subpart  B  in  order  to  allow  for 
processing  time  that  may  be  needed  by  the 
states  before  forwarding  the  disposition  to 
the  FBI. 

PART  50— STATEMENTS  OF  POLICY 

15.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509, 
510;  and  42  U.S.C.  1921  et  seq.,  1973c. 

16.  Section  50.12  is  revised  to  read  as 
follows: 
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§  50.1 2    Exchange  of  FBI  identification 
records. 

(a)  The  Federal  Bureau  of 
Investigation,  hereinafter  referred  to  as 
the  FBI,  is  authorized  to  expend  funds 
for  the  exchange  of  identification 
records  with  officials  of  federally 
chartered  or  insured  banking 
institutions  to  promote  or  maintain  the 
security  of  those  institutions  and,  if 
authorized  by  state  statute  and  approved 
by  the  Director  of  the  FBI,  acting  on 
behalf  of  the  Attorney  General,  with 
officials  of  state  and  local  governments 
for  purposes  of  emplojonent  and 
licensing,  pursuant  to  section  201  of 
Public  Law  92-544,  86  Stat.  1115.  Also, 
pursuant  to  15  U.S.C.  78q,  7  U.S.C. 
21(b)(4)(E),  and  42  U.S.C.  2169, 
respectively,  such  records  can  be 
exchanged  with  certain  segments  of  the 
securities  industry,  with  registered 
futures  associations,  and  with  nuclear 
power  plants.  The  records  also  may  be 
exchanged  in  other  instances  as 
authorized  by  federal  law. 

(b)  The  FBI  Director  is  authorized  by 
28  CFR  0.85{j)  to  approve  procedures 
relating  to  the  exchange  of  identification 
records.  Under  this  authority,  effective 
September  6,  1990,  the  FBI  Criminal 
Justice  Information  Services  (CJIS) 
Division  has  made  all  data  on 
identification  records  available  for  such 
purposes.  Records  obtained  under  this 
authority  may  be  used  solely  for  the 
piorpose  requested  and  cannot  be 
disseminated  outside  the  receiving 
departments,  related  agencies,  or  other 
authorized  entities.  Officials  at  the 
governmental  institutions  and  other 
entities  authorized  to  submit 
fingerprints  and  receive  FBI 
identification  records  under  this 
authority  must  notify  the  individuals 
fingerprinted  that  the  fingerprints  will 
be  used  to  check  the  crinunal  history 
records  of  the  FBI.  The  officials  maldng 
the  determination  of  suitability  for 
licensing  or  employment  shall  provide 
the  applicants  the  opportunity  to 
complete,  or  challenge  the  accuracy  of, 
the  information  contained  in  the  FBI 
identification  record.  These  officials 
also  must  advise  the  applicants  that 
procediu-es  for  obtaining  a  change, 
correction,  or  updating  of  an  FBI 
identification  record  are  set  forth  in  28 
CFR  16.34.  Officials  making  such 
determinations  should  not  deny  the 
license  or  employment  based  on 
information  in  the  record  until  the 
applicant  has  been  afi^orded  a  reasonable 
tune  to  correct  or  complete  the  record, 
or  has  declined  to  do  so.  A  statement 
incorporating  these  use-and-challenge 
requirements  will  be  placed  on  all 
records  disseminated  under  this 
program.  This  policy  is  intended  to 


ensm-e  that  all  relevant  criminal  record 
information  is  made  available  to  provide 
for  the  public  safety  and,  further,  to 
protect  the  interests  of  the  prospective 
employee/licensee  who  may  be  affected 
by  the  information  or  lack  of 
information  in  an  identification  record. 

Dated:  April  29, 1999. 
Janet  Reno, 

Attorney  General. 

[FR  Doc.  99-11344  Filed  5-7-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGO  05-99-016] 
RiN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Night  in  Venice,  Great  Egg 
Hartx>r,  City  of  Ocean  City,  NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  permanent  special  local 
regulations  established  for  the  Night  in 
Venice,  a  marine  event  held  annually  in 
Great  Egg  Harbor,  by  redefining  the 
regidated  area.  This  action  is  necessary 
to  provide  a  current  description  of  the 
event  area.  This  action  is  intended  to 
enhance  the  safety  of  life  and  property 
during  the  event. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  July  9,  1999. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (Aoax),  Fifth  Coast  Guard 
District,  431  Crawrford  Street, 
Portsmouth,  Virginia  23704-5004,  or 
hand-deliver  to  Room  119  at  the  same 
address  between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (757) 
398-6204.  Commander  (Aoax),  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704- 
5004,  maintains  the  public  docket  for 
this  rulemaking.  Comments,  and 
documents  as  indicated  in  this  preamble 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  9:30  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  S.L. 
Phillips,  Project  Manager,  Operations 
Division,  Auxiliary  Section,  at  (757) 
398-6204. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 


rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  05-99-016)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  listed 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  eiid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  current  regulations  at  33  CFR 
100.54  establish  special  local 
regulations  for  the  Night  in  Venice,  a 
marine  event  held  annually  in  Great  Egg 
Harbor  Bay.  The  purpose  of  these 
regulations  is  to  control  vessel  traffic 
during  the  event  to  enhance  the  safety 
of  participants,  spectators,  and 
transiting  vessels.  The  regulated  area 
was  initially  described  in  the  current 
regulations  by  referencing  prominent 
aids  to  navigation  in  the  event  area. 
Since  the  initial  publication  of  the 
regulations  at  33  CFR  100.504,  the 
referenced  buoys  and  markers  have  been 
renamed  and/or  repositioned. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  amend 
the  special  local  regulations  previously 
established  for  this  event  by  redefining 
the  regulated  area,  using  current  aids  to 
navigation  and  prominent  landmarks. 
The  general  shape  and  overall  size  of 
the  regiUated  area  will  remain  the  same. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  fi-om  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
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the  Regulatory  Flexibility  Act 
601  et  seq.),  the  Coast  Guard 
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will  have  a  significant 
impact  on  a  substantial 
of  small  entities.  "Small 
'  include  small  businesses,  not- 
organizations  that  are 

owned  and  operated  and 
dominant  in  their  fields,  and 

jurisdictions  with 
ions  of  less  than  50,000. 
this  proposal  merely 
the  regulated  area  of  an 
regulation  and  does  not  impose 
restrictions  on  vessel  traffic, 
Guard  expects  the  impact  of 
posal  to  be  minimal. 
Tore,  the  Coast  Guard  certifies 
U.S.C.  605(b),  that  this 
rule,  if  adopted,  will  not  have 
^cant  economic  impact  on  a 

number  of  small  entities.  If, 
,  you  think  that  your  business 
qualifies  as  a  small 
that  this  proposed  rule  will 
ignificant  economic  impact  on 
iness  or  organization,  please 
1  comment  (see  ADDRESSES) 

why  you  think  it  qualifies 
1  vhat  way  and  to  what  degree  this 
will  economically  affect  it. 


Assista  ice  for  Small  Entities 


ccordc 


small  I 


main 


ance  with  section  213(a)  of 
SmiJl  Business  Regulatory 
Enforc^ent  Fairness  Act  of  1996  (Pub. 
21),  the  Coast  Guard  wants  to 
entities  in  imderstanding 
pre  posed  rule  so  that  they  can 
e  ^aluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
business  or  organization  is 
by  this  rule  and  you  have 
s  concerning  its  provisions  or 
for  compliance,  please  contact 
Phillips,  Project  Manager, 
Operatians  Division,  Auxiliary  Section, 
at  (757) 398-6204. 

UnfiuicJ  ed  Mandates 

Unde  r  section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
1531),  tpe  Coast  Guard  assessed  the 


effects  of  this  proposal  on  State,  local 
and  tribal  governments,  in  the  aggregate, 
and  the  private  sector.  The  Coast  Guard 
determined  that  this  regulatory  action 
requires  no  written  statement  under 
section  202  of  the  UMRA  (2  U.S.C. 
1531)  because  it  will  not  result  in  the 
expenditure  of  $100,000,000  in  any  one 
year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector. 

Collection  of  Information 

This  proposal  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  figure  2-1, 
paragraph  {34)(h)  of  Commandant 
Instruction  M16475.1C,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  Special 
local  regulations  issued  in  conjunction 
with  a  regatta  or  marine  parade  are 
excluded  under  that  authority. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  100  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46  and  33  CFR  100.35. 

2.  Section  100.504  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  100.504    Night  in  Venice,  Great  Egg 
Harbor  Bay,  City  of  Ocean  City,  NJ. 

(a)  Regulated  area.  The  waters  of 
Great  Egg  Harbor  Bay  and  Beach 
Thorofare  from  Intracoastal  Waterway 
Light  275  (LLNR  36045)  northward 
along  the  entire  width  of  the  Intracoastal 
Waterway  to  the  9th  Street  Bridge, 
thence  northeastward  along  the  Ocean 
City  Waterfront  to  the  Long  Port-Ocean 
City  Bridge,  thence  northward  along  the 
Long  Port-Ocean  City  Bridge  to  the 
northern  shore,  thence  westward  to 


Ships  Channel  Buoy  6  (LLNR  1350), 
thence  southward  to  Intracoastal 
Waterway  Light  252  (LLNR  35980), 
thence  southwestward  to  the  9th  Street 
Bridge. 
***** 

Dated:  April  16, 1999. 
Roger  T.  Rufe,  Jr.. 

Vice  Admiral,  U.S.  Coast  Guard.  Commander 
Fifth  Coast  Guard  District. 
[FR  Doc.  99-11683  Filed  5-7-99;  8:45  am) 
BILUNG  CODE  4910-1S-M 


DEPARTMErrr  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD07-99-O19] 

RIN2115-AE46 

Special  Local  Regulations;  Charleston 
Hart>or  Grand  Prix,  Charleston,  SC 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  temporary  special  local 
regulations  in  the  coastal  waters  off  Isle 
of  Palms,  SC,  for  the  Charleston  Harbor 
Grand  Prix,  sponsored  by  Charleston 
Harbor  Maritime  Associates,  LLC.  The 
two  day  race  will  occur  on  August  14 
and  15,  1999,  between  the  hours  of  12 
p.m.  and  3  p.m.  each  day.  Eastern 
Daylight  time  (EDT)  offshore  Isle  of 
Palms.  The  regulations  are  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  Comments  must  be  received  on 
or  before  July  9,  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander,  U.S.  Coast  Guard  Group 
Charleston,  196  Tradd  Street, 
Charleston,  SC  29401,  or  may  be 
delivered  to  the  Operations  Office  at  the 
same  address  between  7:30  a.m.  and 
3:30  p.m.  Monday  through  Friday, 
except  federal  holidays.  The  telephone 
number  is  (843)  724-7628. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  S.S.  Brisco,  (843)  724-7628, 
Project  Manager,  Coast  Guard  Group 
Charleston,  SC. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(GGD07-99-019)  and  the  specific 
section  of  this  proposal  to  which  each 
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comment  applies,  and  give  a  reason  for 
each  comment. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
the  view  of  the  comments.  The  Coast 
Guard  plans  no  public  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  the 
Coast  Guard  determines  that  the 
opportimity  for  oral  presentation  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  the  time  and  place 
announced  by  a  notice  in  the  Federal 
Register. 

Background  and  Purpose 

The  proposed  regulations  are  needed 
to  provide  for  the  safety  of  life  during 
the  Charleston  Harbor  Grand  Prix.  These 
proposed  regulations  are  intended  to 
promote  safe  navigation  offshore  Isle  of 
Palms  immediately  before,  during,  and 
after  the  races  by  controlling  the  traffic 
entering,  exiting,  and  transiting  within 
the  regulated  area.  The  anticipated 
concentration  of  spectator  vessels  and 
participating  vessels  associated  with  the 
race  poses  a  safety  concern,  which  is 
addressed  in  these  proposed  special 
local  regulations. 

The  proposed  regulations  will 
encompass  an  area  north  of  the 
Charleston  Harbor  entrance  lighted  buoy 
7  (LLNR  2405)  with  four  (4) 
conspicuous  markers  indicating  the 
comers  of  the  regulated  area.  These 
proposed  regulations  would  prohibit  the 
entry  or  movement  of  spectator  vessels 
and  other  non-participating  vessel 
traffic  within  the  regulated  area  on 
August  14  and  15,  1999,  between  11 
a.m.  and  4  p.m.  each  day  or  at  the 
discretion  of  the  Coast  Guard  Patrol 
Commander. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  the 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  that  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
proposed  regulation  will  only  be  in 


effect  for  five  (5)  hours  each  day  in  a 
limited  area  off  Charleston  Harbor. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  "Small  Entities"  include  small 
business,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  effect  upon  a  substantial 
number  of  small  entities  because  this 
regulation  will  only  be  in  effect  in  a 
limited  area  off  Charleston  Harbor  for 
five  (5)  hours  on  two  separate  days. 

If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  under  Figtire  2-1 , 
paragraph  34(h)  of  Conmiandant 
Instruction  M16475.1C,  that  this 
proposed  rule  is  categoriccdly  excluded 
from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways.  Proposed 
Regulations:  In  consideration  of  the 
foregoing,  the  Coast  Guard  proposes  to 
amend  Part  100  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 


PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Add  §  100.35T-O7-019  to  read  as 
follows: 

§100.351-07-019:  Charleston  Harbor  Grand 
Prix;  Charleston,  SC. 

(a)  Definitions: 

(1)  Regulated  area.  The  regidated  area 
includes  all  waters  in  the  Atlantic 
Ocean  north  of  Charleston  Harbor 
entrance  lighted  buoy  7  (LLNR  2405) 
bounded  by  the  following  4  points: 

(i)  32°48'538"N,  079°43'352"W; 

(ii)  32°47'279'T^,  079°42'390"W; 

(iii)  32'='45'156"N.  079°47'740"W; 

(iv)  32''46'608"N,  079°48'146"W;  All 
coordinates  reference  Datum  NAD:  83. 
Four  (4)  conspicuous  markers  will 
indicate  the  comers  of  the  regulated 
area. 

(2)  Spectator  area.  Spectators  vessels 
are  required  to  remain  seaward  of  a  line 
drawn  from  32°45'181"N,  079°46'765"W 
to  32°46'557"N,  079°43'420"W. 

(3)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commander,  Coast  Guard 
Group  Charleston,  South  Carolina. 

(b)  Special  local  regulations.  (1)  No 
person  or  vessel  may  enter,  transit,  or 
remain  in  the  regulated  area  imless 
participating  in  the  event  or  authorized 
by  the  Coast  Guard  Patrol  Commander. 

(2)  The  Coast  Guard  Patrol 
Commander  may  delay,  modify,  or 
cancel  the  race  as  conditions  or 
circumstances  require. 

(3)  Spectator  and  other  non- 
participating  vessels  may  watch  the 
participants  on  the  seaward  side  of  the 
racecourse  maintaining  a  minimum 
distance  of  500  yards  behind  the 
markers.  Upon  the  completion  of  the 
last  race  all  vessels  may  resume  normal 
operations. 

(c)  Dates.  These  regulations  become 
effectice  at  11  a.m.  and  terminate  at  4 
p.m.  EDT  each  day  on  August  14  and 
15,  1999. 

Dated:  April  29, 1999. 
G.W.  Sutton, 

Captain,  U.S.  Coast  Guard.  Acting 
Commander.  Seventh  Coast  Guard  District. 
[FR  Doc.  99-11687  Filed  5-7-99:  8:45  am] 
BILUNG  CODE  491(K15-M 
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DEP/  RTMENT  OF  TRANSPORTATION 

Coasi  Guard 

33  Cffi  Part  165 
[CGDOI -99-030] 
RIN  2121-AA98 

Safety  Zone:  Koechlin  Wedding 
Fireworks,  Western  Long  Island 
Sound,  Rye,  NY 

agency:  Coast  Guard.  DOT. 

ACTIOil:  Notice  of  proposed  rulemaking. 


SUMMi  iRY:  The  Coast  Guard  proposes  to 
establ  sh  a  temporary  safety  zone  on 
weste  Ti  Long  Island  Sound  for  the 
KoecHin  Wedding  Fireworks  Display. 
This  a  ction  is  necessary  to  provide  for 
the  sa  ety  of  life  on  navigable  waters 
durin  ;  the  event.  This  action  is 
intern  ed  to  restrict  vessel  traffic  in  a 
portico  of  western  Long  Island  Sound. 
DATES ;  Comments  must  be  received  on 
or  bef  )re  June  9,  1999. 
AODRE  SSES:  Comments  may  be  mailed  to 
the  Witerways  Oversight  Branch 
(CGD(  11-99-030),  Coast  Guard  Activities 
New  '  'ork.  212  Coast  Guard  Drive, 
Stater  Island,  New  York  10305,  or 
delive  r  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidjys. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maint  lins  the  public  docket  for  this 
rulem  iking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 

|e  part  of  this  docket  and  will  be 
5le  for  inspection  or  copying  at 
205,  Coast  Guard  Activities  New 
aetween  8  a.m.  and  3  p.m., 
ay  through  Friday,  except  federal 
lys. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutanant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activiies  New  York,  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Requ^  for  Comments 

The  Coast  Guard  encourages 
intere  ited  persons  to  participate  in  this 
rulem  iking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comm  ents  should  include  their  names 
and  a<  Idresses,  identify  this  rulemaking 
(CGDI 1-99-030)  and  the  specific 
sectio  1  of  this  document  to  which  each 
comm  ent  applies,  and  give  the  reason 
for  ea(  :h  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  b]  11  inches,  suitable  for  copying 
and  el  ectronic  filing.  Persons  wanting 
ackno  wledgment  of  receipt  of  comments 


should  enclose  stamped,  self-addressed 
postcards  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Bay  Fireworks  has  submitted  an 
Application  for  Approval  of  a  Marine 
Event  for  a  Fireworks  display  in  western 
Long  Island  Sound.  This  proposed 
regulation  establishes  a  temporary  safety 
zone  in  all  waters  of  western  Long 
Island  Sound  within  a  360-yard  radius 
of  the  fireworks  barge  in  approximate 
position  40°56'33"N  073°41'25"W  (NAD 
1983),  approximately  400  yards  east  of 
Milton  Point,  Rye,  New  York.  The 
proposed  safety  zone  is  effective  from 
8:30  p.m.  until  10  p.m.  on  Saturday  July 
24, 1999.  There  is  no  rain  date  for  this 
event.  The  proposed  safety  zone 
prevents  vessels  fi'om  transiting  a 
portion  of  western  Long  Island  Sound 
and  is  needed  to  protect  boaters  from 
the  hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  event.  Public  notifications 
will  be  made  prior  to  the  event  via  local 
notice  to  mariners,  and  marine 
information  broadcasts.  The  Coast 
Guard  is  limiting  the  comment  period 
for  this  NPRM  to  30  days  because  the 
proposed  safety  zone  is  only  for  a  one 
and  a  half  hour  long  local  event  and  it 
shoidd  have  negligible  impact  on  vessel 
transits.  There  is  also  insufficient  time 
to  publish  a  Temporary  final  rule  30 
days  before  the  event  and  provide  a  60 
day  comment  period. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  is  for  the 
Koechlin  Wedding  Fireworks  held  in 
western  Long  Island  Sound,  New  York. 
This  event  will  be  held  on  Satiurday, 
July  24, 1999.  This  rule  is  being 
proposed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event 
and  to  give  the  marine  community  the 
opportunity  to  comment  on  this  event. 


Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Although  this 
regulation  prevents  traffic  fi'om 
transiting  a  portion  of  western  Long 
Island  Sound  during  the  event,  the 
effect  of  this  regulation  will  not  be 
significant  for  several  reasons:  the 
minimal  time  that  vessels  will  be 
restricted  from  the  area,  that  vessels 
may  safely  transit  to  the  east  of  the  zone, 
and  advance  notifications  which  will  be 
made  to  the  local  maritime  community 
by  the  Local  Notice  to  Mariners  and 
marine  information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
government  jurisdiction  with 
population  of  less  than  50,000. 

For  reasons  stated  in  the  Regulatory 
Evaluation  section  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (See  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 
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Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104^,  109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  "Federal  mandate" 
is  a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  proposed  rule 
does  not  impose  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  the  private  sector. 

Environment 

The  Coast  Guard  has  considered  the 
enviroimiental  impact  of  this  proposal 
and  concluded  that  under  figiu-e  2-1 , 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
written  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  ExecutiTe  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  proposed  rule 
and  reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This 
proposed  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
proposed  rule  will  not  impose,  on  any 
State,  local,  or  tribal  government,  a 
mandate  that  is  not  required  by  statute 
and  that  is  not  funded  by  the  Federal 
government. 

E.O.  12988,  Civil  Justice  Reform.  This 
proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 


this  Order  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

E.O.  13045,  Protection  of  Children 
from  Envfroimiental  Health  Risks  and 
Safety  Risks.  This  proposes  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-6.  160.5;  49  CFR  1.46. 
Section  165.100  is  also  issued  under 
authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-030,  to 
read  as  follows: 

§165.T01-030    Safety  Zone:  Koechlin 
Wedding  Fireworks,  Western  Long  Island 
Sound,  Rye,  New  York 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  western  Long 
Island  Sound  within  a  360-yard  radius 
of  the  fireworks  barge  in  approximate 
position  40°56'33"  N  073°41'25"  W 
(NAD  1983),  approximately  400  yards 
East  of  Milton  Point,  Rye,  New  York. 

(b)  Effective  period.  This  section  is 
effective  on  Saturday,  July  24,  1999, 
from  8:30  p.m.  until  10  p.m.  There  is  no 
rain  date  for  this  event. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  port  or  the 
designated  on  scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  April  27,  1999. 
R.E.  Bennis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 
(FR  Doc.  99-11690  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD01 -99-041] 
RIN2121-AA98 

Safety  Zone:  Hastings-on-Hudson 
Fireworks,  Hudson  River,  New  York 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  in  the 
Hudson  River  for  the  Hastings-on- 
Hudson  Fireworks  Display.  This  action 
is  necessary  to  provide  for  the  safety  of 
life  on  navigable  waters  during  the 
event.  This  action  is  intended  to  restrict 
vessel  traffic  in  a  portion  of  the  Hudson 
River. 

DATES:  Comments  must  be  received  on 
or  before  June  9,  1999. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGDOl-99-041),  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-99-041)  and  the  specific 
section  of  this  docimient  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
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shoul  I  enclose  stamped,  self-addressed 
postcc  rds  or  envelopes. 

The  Coast  Guard  will  consider  all 
commlunts  received  during  the  comment 
It  may  change  this  proposed  rule 
vietv  of  the  comments. 

Coast  Guard  plans  no  public 
Persons  may  request  a  public 
heariii  g  by  writing  to  the  Waterways 
Overs  ght  Branch  at  the  address  under 
The  request  should  include 
re4sons  why  a  hearing  would  be 
ial.  If  it  determines  that  the 
oppor^nity  for  oral  presentations  will 
rulemaking,  the  Coast  Guard 
a  public  hearing  at  a  time  and 
i  innounced  by  a  later  notice  in  the 
Register. 
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Backg  -ound  and  Purpose 

Fire  rvorks  by  Grucci  has  submitted  an 
Applii  ation  for  Approval  of  a  Marine 
or  a  fireworks  display  in  the 
River.  This  proposed  regulation 
hes  a  temporary  safety  zone  in 
wa|ers  of  the  Hudson  River  within  a 
radius  of  the  fireworks  barge  in 
approj^imate  position  40°59'44.5"N 

'25"W  (NAD  1983), 
approximately  335  yards  west  of 
Hastin  ^s-on-Hudson,  New  York,  and 
appro.!  imately  500  yards  west  of  City 
Hall.  1  he  proposed  safety  zone  is 
effective  from  8:30  p.m.  until  10  p.m.  on 
1999.  If  the  event  is  cancelled 
inclement  weather,  then  this 
'  vill  be  held  from  8:30  p.m.  until 
.  on  July  5,  1999.  The  proposed 
tone  prevents  vessels  from 
transit  ng  a  portion  of  the  Hudson  River 
needed  to  protect  boaters  from 
ha:  :ards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 

traffic  will  still  be  able  to  transit 
the  western  750  yards  of  the 
;  'ard  wide  river.  The  Captain  of 
does  not  anticipate  any  negative 
on  the  vessel  traffic  due  to  this 
'ublic  notifications  will  be  made 
the  event  via  local  notice  to 
manners,  and  marine  information 
broadc  asts.  The  Coast  Guard  is  limiting 
coi  oment  period  for  this  NPRM  to  30 
bf  cause  the  proposed  safety  zone 

for  a  one  and  a  half  hour  long 
eVent  and  it  should  have  negligible 

on  vessel  transits.  There  is  also 
ffitient  time  to  publish  a  Temporary 
le  30  days  before  the  event  and 
a  60  day  comment  period. 
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Discus  iion  of  Proposed  Rule 

jroposed  safety  zone  is  for  the 
s-on-Hudson  Fireworks  display 
the  Hudson  River,  New  York, 
eient  will  be  held  on  Saturday, 
1999.  If  the  event  is  cancelled 
inclement  weather,  then  the 
ill  be  held  on  July  5,  1999.  This 
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rule  is  being  proposed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event  and  to  give  the  marine 
community  the  opportunity  to  comment 
on  this  event. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  ujider  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  urmecessary.  Although  this 
regulation  prevents  traffic  from 
transiting  a  portion  of  the  Hudson  River 
during  the  event,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  minimal  time  that 
vessels  will  be  restricted  from  the  area, 
that  vessels  may  safely  transit  to  the 
west  of  the  zone,  and  advance 
notifications  which  will  be  made  to  the 
local  maritime  community  by  the  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  reasons  stated  in  the  Regulatory 
Evaluation  section  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 


Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4,  109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  "Federal  mandate" 
is  a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  proposed  rule 
does  not  impose  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  the  private  sector. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figiu-e 
2-1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  wrritten  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  proposed  rule 
and  reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This 
proposed  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovenmiental  Partnership.  This 
proposed  rule  will  not  impose,  on  any 
State,  local,  or  tribal  government,  a 
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mandate  that  is  not  required  by  statute 
and  that  is  not  funded  by  the  Federal 
government. 

E.O.  12988,  Civil  Justice  Reform.  This 
proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
this  Order  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  proposed  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-6. 160.5;  49  CFR  1.46. 
Section  165, 100  is  also  issued  under 
authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-041  to 
read  as  follows: 

§  1 65.T01  -041     Safety  Zone:  Hastings-on- 
Hudson  Fireworks,  Hudson  River,  New 
York. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Hudson 
River  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°59'44.5"N  073°53'25"W  (NAD  1983). 
approximately  335  yards  west  of 
Hastings-on-Hudson.  New  York  and 
approximately  500  yards  west  of  City 
Hall. 

(b)  Effective  period.  This  section  is 
effective  from  8:30  p.m.  until  10  p.m.  on 
July  3,  1999.  If  the  event  is  cancelled 
due  to  inclement  weather,  then  this 
section  is  effective  from  8:30  p.m.  luitil 
10  p.m.  on  July  5.  1999. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 


means,  the  operator  of  a  vessel  shaU 
proceed  as  directed. 

Dated:  April  27, 1999. 

R.E.  Bennis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  99-11689  Filed  5-7-99;  8:45  am] 

BILLING  CODE  401»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD01 -99-037] 
RIN  2121-AA98 

Safety  Zone:  PricewaterttouseCooper 
LLP  Fireworks,  Hudson  River, 
Manhattan,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  on  the 
Hudson  River  for  the 
PricewaterhouseCooper  Fireworks 
Display.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  on  a  portion  of  the  Hudson  River. 
DATES:  Comments  must  be  received  on 
or  before  June  9,  1999. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGDOl-99-037),  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argxmients.  Persons  submitting 


comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-99-037)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  imbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Bay  Fireworks  has  submitted  an 
AppUcation  for  Approval  of  a  Marine 
Event  for  a  Fireworks  display  on  the 
Hudson  River.  This  proposed  regulation 
establishes  a  temporary  safety  zone  in 
all  waters  of  the  Hudson  River  within  a 
360-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°44'49"N 
074°01'02"W  (NAD  1983), 
approximately  500  yards  west  of  Pier 
60,  Manhattan,  New  York.  The  proposed 
safety  zone  would  be  effective  on 
Friday,  Jime  25.  1999,  from  8:30  p.m. 
until  10  p.m.  There  is  no  rain  date  for 
this  event.  The  proposed  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  the  Hudson  River  and  is 
needed  to  protect  boaters  fitim  the 
hazards  associated  with  fireworks 
laimched  from  a  barge  in  the  area.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  event.  Public  notifications 
will  be  made  prior  to  the  event  via  local 
notice  to  mariners,  and  information 
broadcasts.  The  Coast  Guard  is  limiting 
the  comment  period  for  this  NPRM  to  30 
days  because  the  proposed  safety  zone 
is  only  for  one  and  a  half  hour  long  local 
event  and  should  have  negligible  impact 
on  vessel  transits.  There  is  also 
insufficient  time  to  publish  a  Temporary 
final  rule  30  days  before  the  event  and 
provide  a  60  day  comment  period. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  is  for  the 
PricewaterhouseCooper  LLP  Fireworks 
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the  Hudson  River  at  Pier  60, 
Piers,  Manhattan,  New  York. 

will  be  held  on  Friday,  June 
I.  This  rule  is  being  proposed  to 
for  the  safety  of  life  on 
e  waters  during  the  event  and  to 
marine  community  the 
opportiinity  to  comment  on  this  event. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulal  ory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3}  of  that 
Order.  It  has  not  bee  reviewed  by  the 
Office  of  management  and  Budget  under 
the  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11 1040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impactiof  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  isj unnecessary.  Although  this 
regulanon  prevents  traffic  ft'om 
transitiig  a  portion  of  the  Lower 
Hudsoli  River  during  the  event,  the 
effect  0  f  this  regulation  will  not  be 
significant  for  several  reasons:  the 
minimi  J  time  that  vessels  will  be 
restrict  sd  from  the  area,  that  vessels  are 
not  precluded  ft'om  getting  underway,  or 
moorir  §  at.  Piers  59 — 62  and  the  Piers 
at  Cast!  e  Point,  New  Jersey,  that  vessels 
may  sa  ely  transit  to  the  east  of  the  zone, 
and  ad  ranee  notifications  which  will  be 
made  ti  >  the  local  maritime  community 
by  the  Local  Notice  to  Mariners,  and 
marina  information  broadcasts. 

Small  1  Intities 

Und4r  the  Regulatory  Flexibility  Act 
.  601  et  seq.),  the  Coast  Guard 
consider  whether  this  proposed 
adopted,  will  have  a  significant 
econoiQic  impact  on  a  substantial 
of  small  entities.  "Small 
'  include  small  businesses,  not- 
organizations  that  are 
indepei  idently  owned  and  operated  and 

dominant  in  their  fields,  and 
govenunent  jurisdiction  with 
popula  ion  of  less  than  50,000. 

r  jasons  stated  in  the  Regulatory 
Evalual  ion  section  above,  the  Coast 
certifies  under  5  U.S.C.  605(b) 
proposed  rule,  if  adopted,  will 
a  significant  economic  impact 
substantial  number  of  small 

If,  however,  you  think  that  yoiu- 
or  organization  qualifies  as  a 

and  that  this  proposed  rule 
a  significant  economic  impact 
business  or  organization,  please 
a  comment  (see  ADDRESSES) 
ain  ing  why  you  think  it  qualifies 
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and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Collection  oflnfonnation 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Tile  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4,  109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  of  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  "Federal  mandate" 
is  a  new  or  additioneil  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  proposed  rule 
does  not  impose  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  the  private  sector. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  imder  figure 
2-1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  ft'om 
further  environmental  documentation. 
A  written  Categorical  exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  proposed  rule 
and  reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This 
proposed  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  Order. 


E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
proposed  rule  will  not  impose,  on  any 
State,  local,  or  tribal  government,  a 
mandate  that  is  not  required  by  statute 
and  that  is  not  funded  by  the  Federal 
government. 

E.O.  12988,  Civil  Justice  Reform.  This 
proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
this  Order  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  proposed  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Proposed  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-6,  160.5;  49  CFR  1.46. 
Section  165.100  is  also  issued  under 
authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-037  to 
read  as  follows: 

S165.T01-037    Safety  Zone: 
PricewaterhouseCooper  LLP  Fireworks, 
Hudson  River,  Manhattan,  New  Yorlc 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Hudson 
River  within  a  360-year  radius  of  the 
fireworks  barge  in  approximate  position 
40°44'49'TSI  074°01'02"W  (NAD  1983), 
approximately  500  yards  west  of  Pier 
60,  Manhattan,  New  York. 

(b)  Effective  period.  This  section  is 
effective  on  Friday,  Jime  25,  1999,  from 
8:30  p.m.  until  10  p.m.  There  is  no  rain 
date  for  this  event. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
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means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  April  27,  1999. 

R.E.  Bennis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  99-11688  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4910-1 5-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -99-042] 
RIN2121-AA98 

Safety  Zone:  Glen  Cove,  New  York 
Fireworks,  Hempstead  Hart>or,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  on 
Hempstead  Harbor  for  the  Glen  Cove, 
NY  fireworks  display,  this  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  Hempstead 
Harbor. 

DATES:  Comments  must  be  received  on 
or  before  Jime  9, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGDOl-99-042),  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 


and  addresses,  identify  this  rulemaking 
(CGDOl-99-042)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  imboimd  format,  no  larger  than 
8y2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  aimounced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Bay  Fireworks  has  submitted  an 
Application  for  Approval  of  a  Marine 
Event  for  a  fireworks  display  on 
Hempstead  Harbor.  This  proposed 
regulation  establishes  a  temporary  safety 
zone  in  all  waters  of  Hempstead  Harbor 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°51'58"N  073°39'34"W  (NAD  1983), 
approximately  500  yards  northeast  of 
Glen  Cove  Breakwater  Light  5  (LLNR 
27065).  The  proposed  safety  zone  is 
effective  fi-om  8:30  p.m.  until  10  p.m.  on 
July  4,  1999.  If  the  event  is  cancelled 
due  to  inclement  weather,  then  this 
event  will  be  held  ft'om  8:30  p.m.  until 
10  p.m.  on  July  5,  1999.  The  proposed 
safety  zone  prevents  vessels  from 
transiting  a  portion  of  Hempstead 
Harbor  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  laimched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  the  western  1,075  yards 
of  Hempstead  Harbor.  The  Captain  of 
the  Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
event.  Additionally,  vessels  are  not 
precluded  from  mooring  at  or  getting 
uiiderway  from  public  or  private 
facilides  at  Glen  Cove  or  Red  Spring 
Point,  NY  in  the  vicinity  of  this  event. 
Public  notifications  will  be  made  prior 
to  the  event  via  local  notice  to  mariners, 
and  marine  information  broadcasts.  The 
Coast  Guard  is  limiting  the  comment 
period  for  this  NPRM  to  30  days  because 
the  proposed  safety  zone  is  only  for  a 
one  and  a  half  hour  long  local  event  and 


it  should  have  negligible  impact  on 
vessel  transits.  The  Coast  Guard  expects 
to  receive  no  comments  on  this  NRPM 
due  to  the  limited  duration  of  the  event 
and  the  fact  that  it  should  not  interfere 
with  vessel  transits. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  is  for  the 
Glen  Cove,  NY  fireworks  display  held 
on  Hempstead  Harbor,  New  York.  This 
event  will  be  held  on  Simday,  Jidy  4, 
1999.  If  the  event  is  cancelled  due  to 
inclement  weather,  then  the  event  will 
be  held  on  July  5, 1999.  This  rule  is 
being  proposed  to  provide  for  the  safety 
of  life  on  navigable  waters  during  the 
event  and  to  give  the  marine  community 
the  opportimity  to  comment  on  this 
event. 

Regulatory  Evaluation 

This  proposed  rule  is  not  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  1 2866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary.  Although  this 
regulation  prevents  traffic  from 
transiting  a  portion  of  Hempstead 
Harbor,  the  effect  of  this  regulation  will 
not  be  significant  for  several  reasons: 
the  minimal  time  that  vessels  will  be 
restricted  from  the  area,  that  vessels  are 
not  precluded  fitim  getting  underway,  or 
mooring  at  public  or  private  facilities  in 
Glen  Cove  or  Red  Spring  Point,  NY  in 
the  vicinity  of  this  event,  that  vessels 
may  safely  transit  to  the  west  of  the 
zone,  and  advance  notifications  which 
will  be  made  to  the  local  maritime 
commimity  by  the  Local  Notice  to 
Mariners  and  marine  information 
broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
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Collect  on  of  Information 

This  proposed  rule  does  not  provide 
for  a  cc  llection  of  information  under  the 
Paperv  ork  Reduction  Act  of  1995  (44 
U.S.C.  J501  et  seq.). 

Federa  ism 

The  I  iloast  Guard  has  analyzed  this 
propose  jd  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  i  ind  has  determined  that  this 
propose  jd  rule  does  not  have  sufficient 
implici  tions  for  federalism  to  warrant 
the  pre  jaration  of  a  Federalism 
Assess!  lent. 

Unfimf  ed  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4,  109  Stat.  48]  requires  Federal 
agenci*  s  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  gbvemments,  and  the  private 
sectorHUMRA  requires  a  written 
statement  of  economic  and  regulatory 
alterna  ives  for  rules  that  contain 
Federa  mandates.  A  "Federal  mandate" 
is  a  ne\  \/  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
govern  nent,  or  the  private  sector.  If  any 
Federa  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  ii  i  any  one  year,  the  UMRA 
analysis  is  required.  This  proposed  rule 
does  n(  »t  impose  Federal  mandates  on 
any  Stjte,  local,  or  tribal  governments, 
or  the  I  irivate  sector. 

Enviro:  unent 

The  ]oast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposal  is 
categoiically  excluded  ft-om  further 
enviroi  unental  documentation.  A 
written  Categorical  Exclusion 
Detera  ination  is  available  in  the  docket 
for  ins|  )ection  or  copying  where 
indical  ed  under  ADDRESSES. 


Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  proposed  rule 
and  reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This 
proposed  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
proposed  rule  will  not  impose,  on  any 
State,  local,  or  tribal  government,  a 
mandate  that  is  not  required  by  statute 
and  that  is  not  funded  by  the  Federal 
government. 

E.O.  12988,  Civil  Justice  Reform.  This 
proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
this  Order  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  proposed  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-6,  160.5;  49  CFR  1.46. 
Section  165.100  is  also  issued  under 
authority  of  Sec.  311.  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-042  to 
read  as  follows: 

§  1 65.T01  -042  Safety  Zone:  Glen  Cove, 
New  York  Fireworks,  Hempstead  Harbor, 
New  York. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Hempstead 
Harbor  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°51'58"N  073°39'34"W  (NAD  1983), 
approximately  500  yards  northeast  of 
Glen  Cove  Breakwater  Light  5  (LLNR) 
27065). 

(b)  Effective  period.  This  section  is 
effective  from  8:30  p.m.  until  10  p.m.  on 


July  4, 1999.  If  the  event  is  canceled  due 
to  inclement  weather,  then  this  section 
is  effective  from  8:30  p.m.  until  10  p.m. 
on  July  5,  1999. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  April  23,  1999. 
R.E.  Bennis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[PR  Doc.  99-11684  Filed  5-7-99;  8:45  am) 
BILUNG  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  207-0135  EC;  FRL-6336-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision — South 
Coast  Air  Quality  Management  District; 
Reopening  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of  the 
comment  period. 

summary:  EPA  is  reopening  the 
comment  period  for  a  proposed  rule 
published  March  18,  1999  (64  FR 
13375).  On  March  18,  1999,  EPA 
proposed  a  limited  approval  and  limited 
disapproval  of  revisions  to  the 
California  State  Implementation  Plan 
controlling  oxides  of  nitrogen  emissions 
in  the  South  Coast  Air  Quality 
Management  District.  This  rule 
concerned  South  Coast  Air  Quality 
Management  District  Rule  1134. 

At  the  request  of  the  South  Coast  Air 
Quality  Management  District,  EPA  is 
reopening  the  comment  period. 
DATES:  Comments  must  be  received  on 
or  before  May  19,  1999. 
ADDRESSES:  Comments  should  be 
submitted  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4).  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Addison  U.S.  EPA  Region  IX,  at  (415) 
744-1160. 

Dated:  April  21,  1999. 
Laura  Yoshii, 

Deputy,  Regional  Administrator,  Region  DC. 
[FR  Doc.  99-11707  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  656O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WI90-01-7321;  FRL-6339-3] 

Approval  and  Promulgation  of 
Maintenance  Plan  Revisions; 
Wisconsin 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  approval  of  a 
February  22,  1999,  request  from 
Wisconsin  for  State  Implementation 
Plan  (SIP)  revisions  to  the  ozone 
maintenance  plans  for  Kewaimee, 
Sheboygan  and  Walworth  Counties.  The 
revisions  would  remove  the  contingency 
measures  from  the  contingency  plan 
portion  of  the  maintenance  plans. 
DATES:  Written  comments  on  this 
proposal  must  be  received  on  or  before 
Jime  9,  1999. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  inspection  during  normal 
business  hoius  at  the  following  location: 

Regulation  Development  Section,  Air 
Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency.  Region  5, 
77  West  Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Please  contact  Jacqueline  Nwia  at 
(312)  886-6081  before  visiting  the 
Region  5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  Nwia,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6081. 
SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  section  is 
organized  as  follows: 

What  action  Is  USEPA  taking? 

What  is  the  background? 

What  information  did  the  State  submit? 


Why  is  the  request  approvable? 
What  Action  Is  USEPA  Taking? 

We  propose  approval  of  revisions  to 
the  ozone  maintenance  plans  for 
Kewaimee,  Sheboygan  and  Walworth 
Counties,  Wisconsin.  The  revisions 
remove  the  contingency  measures  from 
the  contingency  plan  portion  of  the 
ozone  maintenance  plans. 

What  Is  the  Background? 

USEPA  designated  Kewaunee, 
Sheboygan  and  Walworth  Counties  as 
nonattainment  for  the  one-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS)  in  1991.  Since  then,  these 
Coimties  attained  the  one-hour  ozone 
standard  and  USEPA  redesignated  them 
to  attainment  on  August  26,  1996  (61  FR 
43668).  As  part  of  the  redesignation, 
Wisconsin  submitted  maintenance  plans 
which  USEPA  approved  into  the  SIP. 
The  purpose  of  the  maintenance  plans 
is  to  ensure  maintenance  of  the  one- 
houi  ozone  NAAQS  through  the  10  year 
maintenance  period.  The  maintenance 
plan  contains  contingency  measures. 
Contingency  provisions  should  identify 
and  correct  any  violation  of  the  one- 
hour  ozone  NAAQS  in  a  timely  fashion. 
Triggers  are  included  in  the  contingency 
provisions.  These  triggers  identify  the 
need  to  implement  contingency 
measiues  to  correct  an  air  quality 
problem.  Triggering  events  may  be 
linked  to  ozone  air  quality  and/or  an 
emission  level  of  ozone  precursors.  The 
contingency  measures  would  be 
implemented  to  correct  a  violation  of 
the  one-hour  ozone  standard. 

We  approved  the  maintenance  plans 
for  Kewaunee,  Sheboygan  and 
Walworth  Counties  on  August  26, 1996 
(61  FR  43668). 

What  Information  Did  the  State 
Submit? 

On  February  22,  1999,  Wisconsin 
submitted  a  request  to  revise  the 
Kewaunee,  Sheboygan  and  Wjdworth 
County  ozone  maintenance  plans. 
Specifically,  the  State  requested 
removal  of  the  following  contingency 
measures  from  the  Kewaunee  and 
Sheboygan  County  maintenance  plans: 

(1)  Lower  the  major  source  threshold  for 
industrial  sources,  and 

(2)  Implement  gasoline  standards  to  lower 
volatile  organic  compound  emissions. 

For  Walworth  County,  the  State  requested 
removal  of  tho  following  contingency 
measures  from  the  maintenance  plan: 

(1)  Implement  Stage  II  vapor  recovery,  and 

(2)  Impose  non-control  technology 
guideline  reasonably  available  control 
technology  limits  on  industrial  sources. 

The  State  held  a  public  hearing  on 
October  27, 1998  in  Milwaukee.  Jhe 


State  did  not  receive  public  comments 
on  the  proposed  revision. 

Why  Is  the  Request  Approvable? 

We  promulgated  a  new  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  on  July  18,  1998.  The  new 
ozone  NAAQS  is  0.08  parts  per  million 
(ppm),  averaged  over  8  hom^,  which 
replaced  the  0.12  ppm,  1-hour  NAAQS. 

On  July  16,  1997,  President  Clinton 
issued  a  directive  to  Administrator 
Brovraer  (62  FR  38421).  The  directive 
describes  a  plan  to  implement  the  eight- 
hour  ozone  and  fine  particulate  matter 
standards  and  continue  to  implement 
the  one-hour  standard.  A  December  29, 
1997,  memorandum  entitled  "Guidance 
for  Implementing  the  1-Hour  and  Pre- 
Existing  PMIO  NAAQS"  reflected  the 
President's  directive.  This  dociunent 
provides  guidance  for  the  transition 
from  the  one-hour  to  the  eight-hour 
standard. 

The  guidance  document  explains  that 
maintenance  plans  remain  in  effect  for 
areas  where  the  one-hour  standard  is 
revoked.  However,  those  maintenance 
plans  may  be  revised  to  withdraw 
untriggered  or  luiimplemented 
contingency  measure  provisions  linked 
to  the  one-hour  ozone  standard. 

USEPA  revoked  the  one-hour  ozone 
standard  in  Kewaunee,  Sheboygan  and 
Kewaunee  Coimties  based  on  1994- 
1 996  quality  assured  air  monitoring  data 
on  June  5,  1998  (63  FR  31014).  The 
contingency  measures  proposed  for 
removal  have  neither  been  triggered  nor 
implemented. 

We  deemed  Wisconsin's  SIP  revision 
request  complete  on  March  5,  1999. 

USEPA  Proposed  Action 

After  review  of  the  SIP  revision 
request,  we  find  that  the  requested 
removal  of  the  contingency  measures 
from  the  maintenance  plans  of 
Kewaunee,  Sheboygan,  and  Walworth 
Counties  is  approvable  because  the  1- 
hour  standard  is  no  longer  applicable  in 
the  area  as  a  result  of  revocation  of  the 
standard  and  these  contingency 
measures  are  untriggered  and 
unimplemented.  This  request  meets  our 
guidance  and  policies.  Written 
comments  must  be  received  by  USEPA 
on  or  by  June  9,  1999. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 
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B.  Exec  utive  Order  12875 

Enha  acing  Intergovernmental 
Partnerships.  Under  E.O.  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
require  i  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
govenu  nent,  unless  the  Federal 
govemj  nent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded.  EPA  must 
provide  to  the  OMB  a  description  of  the 
extent  df  EPA's  prior  consultation  with 
represe  itatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  co  ncems,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  tne  regulation.  In  addition,  E.O. 
12875  nequires  EPA  to  develop  an 
effective  process  permitting  elective 
official^  and  other  representatives  of 
State,  lAcal  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandat  js."  This  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
govenu  lents.  The  rule  does  not  impose 
any  enf  arceable  duties  on  these  entities. 
Accord  ngly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  I  ule. 

C.  Execitive  Order  13084 

Consi  iltation  and  Coordination  With 
Indian  '  Tribal  Governments.  Under  E.O. 
13084,  iPA  may  not  issue  a  regulation 
that  is  not  required  by  statute,  that 
signific  mtly  or  uniquely  affects  the 
commu  DJties  of  Indian  tribal 
govemi  aents,  and  that  imposes 
substan|tial  direct  compliance  costs  on 
these  communities,  unless  the  Federal 
govemi  lent  provides  the  funds 
necessa  ry  to  pay  the  direct  compliance 
costs  infcurred  by  the  tribal 
governments.  If  the  memdate  is 
unfundsd,  EPA  must  provide  to  the 
OMB  ir  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consulration  with  representatives  of 
affecteq  tribal  governments,  a  summary 
of  the  njatiu-e  of  their  concerns,  and  a 
statem^t  supporting  the  need  to  issue 
the  regiilation.  In  addition,  E.O.  13084 
require!  EPA  to  develop  an  effective 
proces."?  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  tinjely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commiaiities."  This  rule  does  not 
signific^tly  or  uniquely  affect  the 
commiiiities  of  Indian  tribal 
governments.  Accordingly,  the 


requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  plan  approvals  under 
section  111(d)  of  the  Clean  Air  Act  (Act) 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  a  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  on  such  grounds.  Union  Electric 
Co..  V.  U.S.  EPA,  427  U.S.  246.  255-66 
(1976);  42  U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1532,  EPA  must  prepare  a  budgetary 
impact  statement  to  accompany  any 
proposed  or  final  rule  that  includes  a 
Federal  mandate  that  may  result  in 


estimated  annual  costs  to  State,  local,  or 
tribal  governments  in  the  aggregate;  or 
to  private  sector,  of  $100  million  or 
more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

The  EPA  has  determined  that  the 
approval  action  of  the  revisions  to  the 
ozone  maintenance  plans  for  these 
comities  promulgated  does  not  include 
a  Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

VI.  List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  Ozone, 
Nitrogen  oxides.  Implementation  plans. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  April  21,  1999. 
WiUiam  E.  Muno, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-11711  Filed  5-7-99;  8:45  am] 
BILLING  CO0€  6S60-40-P 


ENVIRONMENTAL  PROTECirON 
AGENCY 

40  CFR  Part  300 

[FRL-6338-4] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites,  Proposed  Rule 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"  or  "the  Act"),  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  The 
National  Priorities  List  ("NPL") 
constitutes  this  list.  The  NPL  is 
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intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  rule  proposes  to 
add  one  new  site  to  the  Federal 
Facilities  section  of  the  NPL.  The  site  is 
the  Alameda  Naval  Air  Station  site 
located  in  Alameda,  California. 
DATES:  Comments  regarding  any  of  these 
proposed  listings  must  be  submitted 
(postmarked)  on  or  before  JiUy  9,  1999. 
ADDRESSES:  By  Postal  Mail:  Mail 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S.  EPA; 
CERCLA  Docket  Office;  (Mail  Code 
5201G);  401  M  Street,  SW;  Washington, 
DC  20460;  703/603-9232. 

By  Express  Mail:  Send  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  EPA;  CERCLA 
Docket  Office;  1235  Jefferson  Davis 
Highway;  Crystal  Gateway  #1,  First 
Floor;  Arlington,  VA  22202. 

By  E-Mail:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
superfund.docket@epa.gov.  E-mailed 
comments  must  be  followed  up  by  an 
original  and  three  copies  sent  by  mail  or 
express  medl. 

For  additional  Docket  addresses  and 
further  details  on  their  contents,  see 
section  II,  "Public  Review/Public 
Comment,"  of  the  SUPPLEMENTARY 
INFORMATION  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
Remedial  Response  (Mail  Code  5204G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC, 
20460,  or  the  Superfund  Hotline,  Phone 
(800)  424-9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Ccutents 

I.  Background 

A.  What  are  CERCLA  and  SARA? 

B.  What  is  the  NCP? 

C.  What  is  the  National  Priorities  List 
(NPL)? 

D.  How  are  Sites  Listed  on  the  NPL? 

E.  What  Happens  to  Sites  on  the  NPL? 

F.  How  Are  Site  Boundaries  Defined? 

G.  How  Are  Sites  Removed  From  the  NPL? 
H.  Can  Portions  of  Sites  Be  Deleted  from 

the  NPL  as  They  Are  Cleaned  Up? 
I.  What  is  the  Construction  Completion  List 
(CCL)? 

II.  Public  Review/Public  Comment 


A.  Can  I  Review  the  Documents  Relevant 
to  This  Proposed  Rule? 

B.  How  do  I  Access  the  Documents? 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Region  9  Docket? 

E.  How  Do  I  Submit  My  Comments? 

F.  What  Happens  to  My  Comments? 

G.  What  Should  I  Consider  When 
Preparing  My  Conunents? 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

I.  Can  I  View  Public  Conunents  Submitted 
by  Others? 

J.  Can  I  Submit  Comments  Regarding  Sites 
Not  Currently  Proposed  to  the  NPL? 
in.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

B.  Status  of  NPL 

IV.  Executive  Order  12866 

A.  What  is  Executive  Order  12866? 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

V.  Unfunded  Mandates 

A.  What  is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

VI.  Effect  on  Small  Businesses 

A.  What  is  the  Regulatory  Flexibility  Act? 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  This 
Proposed  Rule? 

Vm.  Executive  Order  12898 

A.  What  is  Executive  Order  12898? 

B.  Does  Executive  Order  12898  Apply  to 
this  Proposed  Rule? 

IX.  Executive  Order  13045 

A.  What  is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
this  Proposed  Rule? 

X.  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  this  Proposed  Rule? 

XI.  Executive  Order  12875 

What  is  Executive  Order  12875  and  Is  It 
Applicable  to  this  Proposed  Rule? 

XII.  Executive  Order  13084 

What  is  Executive  Order  13084  and  Is  It 
Applicable  to  this  Proposed  Rule? 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17,  1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Pub.  L.  99-^99,  100  Stat. 
1613  et seq. 


B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16,  1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20,  1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

C.  What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
imder  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  hst  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken.  See  Report  of  the  Senate 
Committee  on  Environment  and  Public 
Works,  Senate  Rep.  No.  96-848,  96th 
Cong..  2d  Sess.  60  (1980),  48  FR  40659 
(September  8,  1983). 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
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"),  and  one  of  sites  that  are 
or  operated  by  other  Federal 
agenci  ;s  (the  "Federal  Facilities 

').  With  respect  to  sites  in  the 
Federa  1  Facilities  section,  these  sites  are 
generally  being  addressed  by  other 
agencies.  Under  Executive 
12580  (52  FR  2923,  January  29, 
<  nd  CERCLA  section  120,  each 
agency  is  responsible  for 
carryulg  out  most  response  actions  at 
faciliti  js  under  its  own  jurisdiction, 
custody?,  or  control,  although  EPA  is 
respon  sible  for  preparing  an  HRS  score 
determining  whether  the  facility  is 
on  the  NPL.  EPA  generally  is  not 
agency  at  Federal  Facilities 
sites,  and  its  role  at  such  sites 
accotdingly  less  extensive  than  at 


sectioi 
ownec 


Federa 
Order 
1987) 
Federa 


and 
placed 
the 
Sectioi 


is 
other 


s  ites. 


D.  Hov '  Are  Sites  Listed  on  the  NPL? 

Thei  e  are  three  mechanisms  for 
placinj ;  sites  on  the  NPL  for  possible 
remed:  al  action  (see  40  CFR  300.425(c) 
of  the  1 4CP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  a  appendix 
A  of  the  NCP  (40  CFR  part  300).  The 
HRS  s«  rves  as  a  screening  device  to 
evalua  e  the  relative  potential  of 
unconi  rolled  hazardous  substances  to 
pose  a  threat  to  human  health  or  the 
enviro:  unent.  On  December  14, 1990  (55 
FR  515  32),  EPA  promulgated  revisions 
to  the  iRS  partly  in  response  to 
CERCI A  section  105(c),  added  by 
SARA.  The  revised  HRS  evaluates  four 
pathwi  lys:  Ground  water,  surface  water, 
soil  ex  josure,  and  air.  As  a  matter  of 
Agenc; '  policy,  those  sites  that  score 
28.50  (  r  greater  on  the  HRS  are  eligible 
for  the  NPL;  (2)  Each  State  may 
design  ite  a  single  site  as  its  top  priority 
to  be  li  sted  on  the  NPL,  regardless  of  the 
HRS  s(  ore.  This  mechanism,  provided 
by  thekcP  at  40  CFR  300.425(c)(2) 
requires  that,  to  the  extent  practicable, 
the  Nil,  include  within  the  100  highest 
priorit  es,  one  facility  designated  by 
each  S  ate  representing  the  greatest 
danger  to  public  health,  welfare,  or  the 
enviro  iment  among  known  facilities  in 
the  Sts  te  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  Thd  third  mechanism  for  listing, 
includ  id  in  the  NCP  at  40  CFR 
300.42  5(c)(3),  allows  certain  sites  to  be 
listed  I  egardless  of  their  HRS  score,  if 
all  of  t  le  following  conditions  are  met: 

•  Th! 
Disease 
Health 
that 
from 


signi 
effectivfe 


EP\ 


Agency  for  Toxic  Substances  and 
Registry  ( ATSDR)  of  the  U.S.  Public 
service  has  issued  a  health  advisory 
ds  dissociation  of  individuals 
release. 
•  EPJ\  determines  that  the  release  poses  a 
fic^nt  threat  to  public  health. 

anticipates  that  it  will  be  more  cost- 
to  use  its  remedial  authority  than  to 


rec  ammenc 
ths 


use  its  removal  authority  to  respond  to  the 
release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8,  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  January  19, 
1999  (64  FR  2942). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  imdergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions.  *   *   *"  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release{s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
cmalysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boimdaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  contamination  from 
that  area  has  come  to  be  located,  or  from 
which  that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 


not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equed  to  nor  confined  by 
the  boimdaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS")  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
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explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met:  (i)  Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required; 
(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 
(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate.  As  of  April 
26,  1999,  the  Agency  has  deleted  184 
sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  April  26,  1999,  EPA  has 
deleted  portions  of  16  sites. 

/.  What  Is  the  Construction  Completion 
Ust  (CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2,  1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  The  site  qualifies  for 
deletion  from  the  NPL. 

Of  the  184  sites  that  have  been 
deleted  from  the  NPL,  175  sites  were 
deleted  because  they  have  been  cleaned 
up  (the  other  9  sites  were  deleted  based 
on  deferral  to  other  authorities  and  are 
not  considered  cleaned  up).  In  addition, 
there  are  424  sites  also  on  the  NPL  CCL. 
Thus,  as  of  February  3,  1999,  the  CCL 
consists  of  599  sites.  For  the  most  up- 
to-date  information  on  the  CCL,  see 
EPA's  Internet  site  at  http:// 
www.epa.gov/superfund. 

n.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Proposed  Rule? 

Yes.  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  the 


Alameda  Naval  Air  Station  site  in  this 
rule  are  contained  in  dockets  located 
both  at  EPA  Headquarters  in 
Washington,  DC  and  in  the  Region  9 
office  in  San  Francisco,  CA. 

B.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  in  the  Headquarters 
or  the  Region  9  docket  after  the 
appearance  of  this  proposed  rule.  The 
hours  of  operation  for  the  Headquarters 
docket  are  from  9  a.m.  to  4  p.m., 
Monday  through  Friday  excluding 
Federal  holidays.  Please  contact  the 
Region  9  docket  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  docket: 
Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  Crystal 
Gateway  #1,  1st  Floor,  1235  Jeffierson 
Davis  Highway,  Arlington,  VA  22202, 
703/603-9232.  (Please  note  this  is  a 
visiting  address  only.  Mail  comments  to 
EPA  Headquarters  as  detailed  at  the 
beginning  of  this  preamble.) 

The  contact  information  for  the 
Region  9  docket  is  as  follows:  Carolyn 
Douglas,  Region  9  (AZ,  CA,  HI,  NV.  AS, 
GU),  U.S.  EPA,  75  Hawthorne  Street, 
San  Francisco,  CA  94105,  415/744- 
2343. 

You  may  also  request  copies  from 
EPA  Headquarters  or  the  Region  9 
docket.  An  informal  request,  rather  than 
a  formal  written  request  under  the 
Freedom  of  Information  Act,  should  be 
the  ordinary  procedure  for  obtaining 
copies  of  any  of  these  documents. 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

The  Headquarters  docket  for  this  nde 
contains:  HRS  score  sheets  for  the 
proposed  site;  a  Dociunentation  Record 
for  the  site  describing  the  information 
used  to  compute  the  score;  information 
for  any  site  affected  by  particular 
statutory  requirements  or  EPA  listing 
policies;  and  a  list  of  documents 
referenced  in  the  Documentation 
Record. 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  9  Docket? 

The  Region  9  docket  for  this  rule 
contains  all  of  the  information  in  the 
Headquarters  docket,  plus,  the  actual 
reference  docimients  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  score  for  the  Alameda  Naval  Air 
Station  site.  These  reference  documents 
are  available  only  in  the  Region  9 
docket. 


E.  How  Do  I  Submit  My  Comments? 

Comments  must  be  submitted  to  EPA 
Headquarters  as  detailed  at  the 
beginning  of  this  preamble  in  the 
ADDRESSES  section. 

F.  What  Happens  to  My  Comments? 

EPA  considers  all  comments  received 
during  the  comment  period.  Significant 
comments  will  be  addressed  in  a 
support  document  that  EPA  will  publish 
concurrently  with  the  Federal  Register 
document  if,  and  when,  the  site  is  listed 
on  the  NPL. 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values  or  other  listing  criteria 
[Northside  Sanitary  Landfill  v.  Thomas, 
849  F.2d  1516  (D.C.  Cir.  1988)).  EPA 
will  not  address  voluminous  comments 
that  are  not  specifically  cited  by  page 
number  and  referenced  to  the  HRS  or 
other  listing  criteria.  EPA  will  not 
address  comments  unless  they  indicate 
which  component  of  the  HRS 
documentation  record  or  what 
particular  point  in  EPA's  stated 
eligibility  criteria  is  at  issue. 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

Generally,  EPA  will  not  respond  to 
late  comments.  EPA  can  only  guarantee 
that  it  will  consider  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  has  a  policy  of 
not  delaying  a  final  listing  decision 
solely  to  accommodate  consideration  of 
late  comments. 

/.  Can  I  View  Public  Comments 
Submitted  by  Others? 

During  the  comment  period, 
comments  are  placed  in  the 
Headquarters  docket  and  are  available  to 
the  public  on  an  "as  received"  basis.  A 
complete  set  of  comments  will  be 
available  for  viewing  in  the  Regional 
docket  approximately  one  week  after  the 
formal  comment  period  closes. 

/.  Can  I  Submit  Comments  Regarding 
Sites  Not  Currently  Proposed  to  the 
NPL? 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
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comment  period.  Site-specific 
correspiondence  received  prior  to  the 
period  if  formal  proposal  and  conunent 
will  no :  generally  be  included  in  the 
docket. 


Codtents  of  This  Proposed  Rule 

Prof,  osed  Addition  to  the  NPL 


m. 

A. 
With 


today's  proposed  rule,  EPA  is 
proposing  to  add  one  site  to  the  Federal 
Faciliti  ss  section;  the  Alameda  Naval 
Air  Stai  ion  site  in  Alameda,  California. 
The  sit( !  is  being  proposed  based  on  an 
HRS  sore  of  28.50  or  above. 

B.  Status  of  NPL 

A  fin  d  rule  published  elsewhere  in 
today's  Federal  Register  finalizes  10 
sites  to  the  NPL;  resulting  in  an  NPL  of 
1,212  s  tes  (1,056  in  the  General 
Superfiind  section  and  156  in  the 
Federal  Facilities  section).  With  this 
proposi  J  of  one  new  site,  there  are  now 
63  sites  proposed  and  awaiting  final 
agency  action,  56  in  the  General 
Superfiind  section  and  7  in  the  Federal 
Facilities  section.  (Please  note  there  was 
a  separate  proposed  rule  published 
recend^  on  April  23.  1999  (64  FR 
19968)\hat  proposes  to  add  12  new  sites 
to  the  ^  PL  along  with  a  reproposal  of 
one  sitt .)  Final  and  proposed  sites  now 
total  1,:  75. 

IV.  Exe  :utive  Order  12866 

A.  Who  t  Is  Executive  Order  12866? 

Unde  r  Executive  Order  12866.  (58  FR 
51735  ( Dctober  4.  1993))  the  Agency 
must  d(  itermine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 

of  the  Executive  Order. 
Or^er  defines  "significant 

action"  as  one  that  is  likely 
in  a  rule  that  may:  (1)  have  an 
effect  on  the  economy  of  $100 
or  more  or  adversely  affect  in  a 
way  the  economy,  a  sector  of 
economy,  productivity,  competition, 
environment,  public  health  or 
I  )T  State,  local,  or  tribal 

or  communities;  (2)  create 
inconsistency  or  otherwise 
with  an  action  taken  or 
by  another  agency;  (3) 
y  alter  the  budgetary  impact  of 

grants,  user  fees,  or  loan 
or  the  rights  and  obligations  of 
s  thereof;  or  (4)  raise  novel 
policy  issues  arising  out  of  legal 
,  the  President's  priorities,  or 
principles  set  forth  in  the  Executive 
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B.  Is  Tl  is  Proposed  Rule  Subject  to 
Execut  ve  Order  12866  Review? 


tie 


Office  of  Management  and 
(OMB)  has  exempted  this 


regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiu-es  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  nde  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  20!}  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  fined 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 


site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  fi-om  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significandy  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jvuisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

No.  While  this  rule  proposes  to  revise 
the  NPL,  an  NPL  revision  is  not  a 
typical  regulatory  change  since  it  does 
not  automatically  impose  costs.  As 
stated  above,  adding  sites  to  the  NPL 
does  not  in  itself  require  any  action  by 
any  party,  nor  does  it  determine  the 
liability  of  any  party  for  the  cost  of 
cleanup  at  the  site.  Further,  no 
identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  form  of 
cleanup  costs),  but  at  this  time  EPA 
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cannot  identify  the  potentially  affected 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occiu'  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
proposed  regulation  does  not  require  a 
regulatory  flexibility  analysis. 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volmitary  consensus 
standards  are  technical  standards  (e.g. , 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
To  This  Proposed  Rule? 

No.  This  proposed  rulemaking  does 
not  involve  technical  standards. 
Therefore,  EPA  did  not  consider  the  use 
of  any  voluntary  consensus  standards. 


Vm.  ExecutiTe  Order  12898 

A.  What  Is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Council,  EPA  has  imdertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply 
To  This  Proposed  Rule? 

No.  While  this  rule  proposes  to  revise 
the  NPL,  no  action  will  result  from  this 
proposal  that  will  have 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 
on  any  segment  of  the  population. 

IX.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  apphes  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply 
To  3501  This  Proposed  Rule? 

This  proposed  rule  is  not  subject  to 
E.O.  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  E.O.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 


addressed  by  this  section  present  a 
disproportionate  risk  to  children. 

X.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq..  an  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currendy  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  Part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  tHis  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 

XI.  Executive  Order  12875 

What  Is  Executive  Order  12875  and  Is  It 
Applicable  to  This  Proposed  Rule? 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  wTitten  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

This  proposed  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  tnese  entities. 
Accordingly,  the  requirements  of 
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section  11  (a)  of  Executive  Order  12875  do 
not  app  y  to  this  rule. 

Xn.  Exi  icutive  Order  13084 

What  Is  Executive  Order  13084  and  Is  It 
Applicc  ble  to  This  Proposed  Rule? 

Unde  r  Executive  Order  13084,  EPA 
may  no  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquel  y  affects  the  communities  of 
Indian  I  ribal  governments,  and  that 
impose:  substantial  direct  compliance 
costs  or  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessa  "y  to  pay  the  direct  compliance 
costs  in  :urred  by  the  tribal 
govemr  lents.  or  EPA  consults  with 
those  g(  vemments.  If  EPA  complies  by 
consult  ng,  Executive  Order  13084 
require!  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identifi  td  section  of  the  preamble  to  the 
rule,  a  c  escription  of  the  extent  of  EPA's 
prior  cc  nsultation  with  representatives 
of  affect  ed  tribal  governments,  a 
summai  y  of  the  nature  of  their  concerns, 
and  a  st  itement  supporting  the  need  to 
issue  th  3  regulation.  In  addition, 
Executi  re  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
represei  itatives  of  Indian  tribal 
governi  lents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulate  ry  policies  on  matters  that 
significi  intly  or  uniquely  affect  their 
comm  unities. 

This 
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iroposed  rule  does  not 
signific  intly  or  uniquely  affect  the 
communities  of  Indian  tribal 

because  it  does  not 
significi  intly  or  uniquely  affect  their 
commu  lities.  Accordingly,  the 
requirei  Qents  of  section  3(b)  of 
Executi  /e  Order  13084  do  not  apply  to 
this  rulii. 

List  of  i  ubjects  in  40  CFR  Part  300 

Envir  anmental  protection.  Air 
polluticn  control.  Chemicals,  Hazardous 
substances,  hazardous  waste, 

vernmental  relations.  Natural 
.  Oil  pollution,  penalties, 
and  recordkeeping 
requirements,  Superfund,  Water 
pollutic  n  control.  Water  supply. 

Authojity:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
7:  E.O.  12777.  56  FR  54757.  3  CFR. 
p.  351;  E.O.  12580.  52  FR  2923. 
Comp.,  p.  193. 
April  30,  1999. 
Fields,  Jr., 

isistant  Administrator.  Office  of 
W^ste  and  Emergency  Response. 
99-1 1 706  Filed  5-7-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-133,  RM-9523] 

Radio  Broadcasting  Services; 
Evergreen,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  Channel  230A  at 
Evergreen.  Montana,  as  the  community's 
first  local  broadcast  service.  The 
channel  can  be  allotted  to  Evergreen 
without  a  site  restriction  at  coordinates 
48-33-33  NL  and  114-16-32  WL. 
Canadian  concurrence  will  be  requested 
for  the  allotment  of  Channel  2  30 A  at 
Evergreen. 

DATES:  Comments  must  be  filed  on  or 
before  June  21,  1999,  and  reply 
comments  on  or  before  July  6,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Victor  A.  Michael, 
President,  Mountain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne, 
Wyoming  82009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-133,  adopted  April  21, 1999,  and 
released  April  30,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  fi'om  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-11641  Filed  5-7-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-134,  RM-9543  and  RM- 
9572] 

Radio  Broadcasting  Services;  Victor, 
MT  or  Drummond,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  two  mutually  exclusive 
petitions  for  rule  making  proposing  a 
first  local  service  at  Victor  or 
Drummond,  Montana.  The  first  is  filed 
by  Mountain  West  Broadcasting 
proposing  the  allotment  of  Channel 
269C3  at  Victor,  Montana  (RM-9543). 
The  channel  can  be  allotted  to  Victor 
without  a  site  restriction  at  coordinates 
46-25-00  NL  and  114-08-57  WL.  The 
second  is  filed  by  Battani  Corporation 
requesting  the  allotment  of  Channel 
268C  at  Drummond,  Montana  (RM- 
9572).  The  chaimel  can  be  allotted  to 
Drummond  with  a  site  restriction  51.8 
kilometers  (32.2  miles)  southwest  of  the 
community.  The  coordinates  for 
Channel  268C  at  Drummond  are  46-16- 
47  and  113-31-05.  Canadian 
concurrence  will  be  requested  for  the 
allotment  of  Channel  269C3  at  Victor 
and  Channel  268C  at  Drummond. 
DATES:  Comments  must  be  filed  on  or 
before  June  21,  1999,  and  reply 
comments  on  or  before  July  6,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Victor  A.  Michael. 
President,  Mountain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne, 
Wyoming  82009  and  Robert  Lewis 
Thompson,  Taylor  Thiemann  &  Aitken, 
L.C.,  908  King  Street,  Suite  300, 
Alexandria,  Virginia  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-134,  adopted  April  21,  1999,  and 
released  April  30,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-11642  Filed  5-7-99;  8:45  am) 
BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  9»-135,  RM-9522] 

Radio  Broadcasting  Services; 
Groveton,  TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Trinity 
County  Radio  proposing  the  allotment 
of  Channel  251 A  at  Groveton,  Texas,  as 
the  community's  first  local  service.  The 
channel  can  be  allotted  to  Groveton 
without  a  site  restriction  at  coordinates 
31-03-30  NL  and  95-07-36  WL. 
DATES:  Comments  must  be  filed  on  or 
before  June  21,  1999,  and  reply 
comments  on  or  before  July  6, 1999. 


ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Ann  Bavender, 
Fletcher,  Heald  &  Hildreth,  P.L.C.,  1300 
N.  17th  Street.  11th  Floor,  Arlington, 
Virginia  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-135,  adopted  April  21,  1999,  and 
released  April  30,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiul  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-11643  Filed  5-7-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-136,  RM-9570] 

Radio  Broadcasting  Services;  Bat}b, 
MT 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  the 
Battani  Corporation  proposing  the 
allotment  of  Channel  233C3  at  Babb, 
Montana,  as  the  community's  first  local 
service.  The  channel  can  be  allotted  to 
Babb  with  a  site  restriction  1 2 
kilometers  (7.4  miles)  southwest  of  the 
community  at  coordinates  48-45-34  NL 
and  113-31-17  WL.  Canadian 
concurrence  will  be  requested  for  the 
allotment  of  Channel  233C3  at  Babb. 
DATES:  Comments  must  be  filed  on  or 
before  June  21,  1999,  and  reply 
comments  on  or  before  July  6,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Robert 
Lewis  Thompson,  Taylor  Thiemann  & 
Aitken.  L.C.,  908  King  Street,  Suite  300, 
Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-136,  adopted  April  21,  1999,  and 
released  April  30,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Conunission's  Reference  Center,  445 
Twelfth  Street,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-11644  Filed  5-7-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFRI  Part  73 

[MM  Docket  No.  99-137,  RM-9571] 

Radio  broadcasting  Services; 

Amazofiia,  MO 

I 
AGENCYi  Federal  Communications 
Commifsion. 
ACTION:  Proposed  rule. 


SUMMArty:  This  document  requests 

commei  its  on  a  petition  filed  by 

Mounta  in  West  Broadcasting  proposing 

the  alio  ment  of  Channel  2  73  A  at 

Amazonia,  Missouri,  as  the 

commu  lity's  first  local  service.  The 

channel  can  be  allotted  to  Amazonia 

with  a  site  restriction  6.7  kilometers  (4.1 

miles)  rortheast  of  the  community  at 

coordinates  39-56-34  NL  and  94-51-22 

WL. 

DATES: 

before 

comme 

ADOREStES 


J  me : 


Comments  must  be  filed  on  or 
21,  1999,  and  reply 
ts  on  or  before  July  6,  1999. 

Federal  Commimications 
Commi4sion,  Washington,  DC  20554.  In 
to  filing  comments  with  the 
in^rested  parties  should  serve  the 
as  follows:  Victor  A.  Michael, 
Mountain  West  Broadcasting, 
ove  Drive,  Cheyenne, 
82009. 


additioii 

FCC 

petitionter 

President 

6807 

Wyomidg 

FORFURrHER 

Kathleep 

Bureau. 
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Flexibi 
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insp  sction 


INFORMATION  CONTACT: 

Scheuerle,  Mass  Media 
(202)418-2180. 

INFORMATION:  This  is  a 
of  the  Commission's  Notice  of 
Rule  Making,  MM  Docket  No. 
adopted  April  21,  1999,  and 
April  30,  1999.  The  full  text  of 
decision  is  available 
and  copying  during 
msiness  hours  in  the 

s  Reference  Center,  445 
Street,  SW,  Washington,  DC. 
plete  text  of  this  decision  may 
lurchased  from  the 

s  copy  contractors, 
onal  Transcription  Services, 
1  20th  Street,  NW.. 
on.  DC  20036,  (202)  857-3800, 
(202) 857-3805. 
of  the  Regulatory 
Act  of  1980  do  not  apply  to 
eeding. 
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the  time  a  Notice  of  Proposed 
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ion  or  court  review,  all  ex 
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For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(PR  Doc.  99-11645  Filed  5-7-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-138,  RM-9569] 

Radio  Broadcasting  Services; 
Lovelady,  TX 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  filed  by 
Lovelady  Broadcasting  Company 
proposing  the  allotment  of  Channel 
282C3  at  Lovelady,  Texas,  as  the 
community's  first  local  broadcast 
service.  The  channel  can  be  allotted  to 
Lovelady  with  a  site  restriction  4.1 
kilometers  (2.5  miles)  north  of  the 
community  at  coordinates  31-09-51  NL 
and  95-27-09  WL. 

DATES:  Comments  must  be  filed  on  or 
before  Jime  21, 1999,  and  reply 
comments  on  or  before  July  6, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Ann 
Bavender,  Fletcher,  Heald  &  Hildreth, 
P.L.C.,  1300  N.  17th  Street,  11th  Floor, 
Arlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-218.0. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-138,  adopted  April  21,  1999,  and 
released  April  30,  1999.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  fi-om  the 
Conmiission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 


Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-11646  Filed  5-7-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Docket  No.  990429112-9112-01;  I.D. 
040899A] 

RIN  0648-AM58 

Designated  Critical  Habitat:  Proposed 
Critical  Habitat  for  the  Oregon  Coast 
Coho  Salmon  Evolutionarily 
Significant  Unit 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments;  and  notification  of  public 

hearings. 

SUMMARY:  NMFS  proposes  to  designate 
critical  habitat  for  the  Oregon  Coast 
Coho  Salmon  (Oncorbynchus  kisutcb) 
Evolutionarily  Significant  Unit  (ESU) 
previously  listed  as  a  threatened  species 
under  the  Endangered  Species  Act 
(ESA).  Proposed  critical  habitat  occurs 
in  Oregon  coastal  river  basins  between 
Cape  Blanco  and  the  Colimibia  River. 
The  areas  described  in  this  proposed 
rule  represent  the  current  freshwater 
and  estuarine  range  inhabited  by  the 
ESU.  Freshwater  critical  habitat 
includes  all  waterways  and  substrates 
below  longstanding,  natiirally 
impassable  barriers  (i.e.,  natiiral 
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waterfalls  in  existence  for  at  least 
several  hundred  years)  and  several  dams 
that  block  access  to  former  coho  salmon 
habitats.  The  economic  and  other 
impacts  resulting  from  this  critical 
habitat  designation  are  expected  to  be 
minimal. 

DATES:  Written  conmients  on  the 
proposed  Oregon  Coast  coho  salmon 
criticed  habitat  designation  must  be 
received  by  July  9,  1999.  See 
SUPPLEMENTARY  INFORMATION  for  dates 
and  times  of  public  hearings.  Requests 
for  specific  locations  or  additional 
public  hearings  must  be  received  by 
June  24,  1999. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  locations  of  public 
hearings.  Written  conunents  on  this 
proposed  rule  or  requests  for  additional 
public  hearings  or  reference  materials 
should  be  sent  to  Branch  Chief, 
Protected  Resources  Division,  NMFS, 
Northwest  Region,  525  NE  Oregon 
Street,  Suite  500,  Portland.  OR  97232- 
2737;  telefax  (503)  230-5435. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  (503)  231-2005,  or  Chris 
Mobley,  (301)  713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  history  of  petitions  received 
regarding  coho  salmon  is  summarized  in 
the  proposed  rule  published  on  July  25, 
1995  (60  FR  38011).  The  most 
comprehensive  petition  was  submitted 
by  the  Pacific  Rivers  Council  and  by  22 
co-petitioners  on  October  20,  1993.  In 
response  to  that  petition,  NMFS 
assessed  the  best  available  scientific  and 
conunercial  data,  including  technical 
information  from  Pacific  Salmon 
Biological  and  Technical  Committees 
(PSBTCs)  in  Washington,  Oregon,  and 
California.  The  PSBTCs  consisted  of 
scientists  from  Federal,  state,  and  local 
resource  agencies,  Indian  tribes, 
universities,  industries,  professional 
societies,  and  public  interest  groups 
with  technical  expertise  relevant  to 
coho  salmon.  NNffS  also  established  a 
Biological  Review  Team  (BRT), 
composed  of  staff  from  its  Northwest 
Fisheries  Science  Center  and  Southwest 
Regional  Office,  which  conducted  a 
coastwide  status  review  for  coho  salmon 
(Weitkamp  et  ai.  1995;  NMFS,  1997). 

Based  on  the  results  of  the  BRT 
report,  and  after  considering  other 
information  and  existing  conservation 
measures,  NMFS  published  a  proposed 
listing  determination  (60  FR  38011,  July 
25,  1995)  that  identified  six  ESUs  of 
coho  salmon,  ranging  from  southern 
British  Columbia  to  central  California. 
The  Oregon  Coast  ESU,  Southern 
Oregon/Northern  California  Coasts  ESU, 


and  Central  California  Coast  ESU  were 
proposed  for  listing  as  threatened 
species,  and  the  Olympic  Peninsula 
ESU  was  found  not  to  warrant  listing. 
The  Puget  Sound/Strait  of  Georgia  ESU 
and  the  lower  Coliunbia  River/ 
southwest  Washington  Coast  ESU  were 
identified  as  candidates  for  listing. 
NMFS  is  in  the  process  of  completing 
status  reviews  for  the  latter  two  ESUs; 
results  and  findings  for  both  will  be 
announced  in  an  upcoming  Federal 
Register  dociunent. 

On  August  10, 1998,  NMFS  issued  a 
final  rule  listing  the  Oregon  coast  coho 
salmon  ESU  as  a  threatened  species  (63 
FR  42587).  Section  4(a)(3)(A)  of  the  ESA 
requires  that,  to  the  maximiun  extent 
prudent  and  determinable.  NMFS 
designate  critical  habitat  concurrently 
with  a  determination  that  a  species  is 
endangered  or  threatened.  At  the  time  of 
the  final  listing.  NMFS  found  that 
critical  habitat  was  not  determinable  for 
this  ESU.  However.  NMFS  has  compiled 
and  reviewed  the  relevant  information 
and  now  determines  that  sufficient 
information  exists  to  propose 
designating  critical  habitat  for  the 
Oregon  Coast  ESU.  NMFS  will  consider 
all  available  information  and  data  in 
finalizing  this  proposal. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  ESA  as  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  *   *  *  on  which 
are  found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  *   *   * 
upon  a  determination  by  the  Secretary 
that  such  areas  are  essential  for  the 
conservation  of  the  species."  The  term 
"conservation."  as  defined  in  section 
3(3)  of  the  ESA.  means"*   *   *  to  use 
and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measiues  provided  pursuant  to  this  Act 
are  no  longer  necessary." 

In  designating  critical  habitat,  NMFS 
considers  the  following  requirements  of 
the  species:  (1)  Space  for  individual  and 
popidation  growth,  and  for  normal 
behavior;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  or  rearing  offspring;  and, 
generally,  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  tliis  species  (50  CFR 


424.12(b)).  hi  addition  to  these  factors, 
NMFS  also  focuses  on  the  known 
physical  and  biological  features 
(primary  constituent  elements)  within 
the  designated  area  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection.  These 
essential  features  may  include,  but  are 
not  limited  to,  spawning  sites,  food 
resources,  water  quality  and  quantity, 
and  riparian  vegetation  (50  CFR 
424.12(b)). 

Use  of  the  term  "essential  habitat" 
within  this  document  refers  to  critical 
habitat  as  defined  by  the  ESA  and 
should  not  be  confused  with  the 
requirement  to  describe  and  identify 
Essential  Fish  Habitat  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
use.  1801  etseq. 

Consideration  of  Economic  and  Other 
Factors 

The  economic  and  other  impacts  of  a 
critical  habitat  designation  have  been 
considered  and  evaluated  in  this 
proposed  rulemaking.  NMFS  identified 
present  and  anticipated  activities  that 
may  adversely  modify  the  area(s)  being 
considered  or  that  may  be  affected  by  a 
designation.  An  area  may  be  excluded 
from  a  critical  habitat  designation  if 
NMFS  determines  that  the  overall 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  unless  the 
exclusion  will  result  in  the  extinction  of 
the  species  (see  16  U.S.C.  1533(bM2)). 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impacts  resulting  specifically  fixDm  a 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  listing  the  species  or  resulting  from 
other  authorities.  Since  Jisting  a  species 
under  the  ESA  provides  significant 
protection  to  a  species'  habitat,  in  many 
cases,  the  economic  and  other  impacts 
resulting  bom  the  critical  habitat 
designation,  over  and  above  the  impacts 
of  the  listing  itself,  are  minimal.  In 
general,  the  designation  of  critical 
habitat  highlights  geographical  areas  of 
concern  and  reinforces  the  substantive 
protection  resulting  from  the  listing 
itself 

Impacts  attributable  to  listing  include 
those  resulting  from  the  "take" 
prohibitions  contained  in  section  9  of 
the  ESA  and  associated  regulations. 
"Take,"  as  defined  in  the  ESA  means 
"to  harass,  harm,  pvusue,  hunt,  shoot, 
woimd,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct"  (16  U.S.C.  1532(19)).  Harm 
can  occur  through  destruction  or 
modification  of  habitat  (whether  or  not 
designated  as  critical)  that  significantly 
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Signifii  :ance  of  Designating  Critical 
Habita 

The  I  lesignation  of  critical  habitat 
does  n»t,  in  and  of  itself,  restrict  human 
within  an  area  or  mandate  any 
management  or  recovery 
A  critical  habitat  designation 

to  species  conservation 
ly  by  identifying  important  areas 
describing  the  features  within 

that  are  essential  to  the 
,  thus  alerting  public  and  private 
to  the  area's  importcince.  Under 
,  the  only  regulatory  impact  of 
habitat  designation  is  through 
of  section  7.  Section  7 
only  to  actions  with  Federal 
Iv^ment  (e.g.,  authorized,  funded, 
by  a  Federal  agency)  and 
affect  exclusively  state  or 
activities, 
the  ESA  section  7  provisions, 
ation  of  critical  habitat  would 
Federal  agencies  to  ensure  that 
actjon  they  authorize,  fund,  or  carry 
likely  to  result  in  the 
or  adverse  modification  of 
critical  habitat.  Activities 
destroy  or  adversely  modify  critical 
are  defined  as  those  actions  that 
iably  diminish  the  value  of 
habitat  for  both  the  survival  and 

of  the  species  (50  CFR 
Regardless  of  a  critical  habitat 
ion.  Federal  agencies  must 
that  their  actions  are  not  likely 
ize  the  continued  existence  of 
list  ;d  species.  Activities  that 
jeoparc  ize  a  species  are  defined  as  those 
actions)  that  "reasonably  would  be 
directly  or  indirectly,  to 
appreciably  the  likelihood  of 
sxirvival  and  recovery  of  a 
sbecies"  (50  CFR  402.02).  Using 
dpfinitions,  activities  that  are 
destroy  or  adversely  modify 
habitat  would  also  be  likely  to 
ze  the  species.  Therefore,  the 
provided  by  a  critical  habitat 

generally  duplicates  the 
provided  under  the  section  7 
provision.  Critical  habitat  may 
additional  benefits  to  a  species 
where  areas  outside  the  species' 
range  have  been  designated, 
agencies  are  required  to  consult 
NMFS  under  section  7  (50  CFR 
,  when  these  designated  areas 
affected  by  their  actions.  The 
jf  these  actions  on  designated 

not  have  been  recognized  but 
critical  habitat  designation. 
de>ignation  of  critical  habitat 

Federal  agencies  with  a  clear 
indication  as  to  when  consultation 
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under  section  7  of  the  ESA  is  required, 
particularly  in  cases  where  the  proposed 
action  would  not  result  in  immediate 
mortality,  injury,  or  harm  to  individuals 
of  a  listed  species  (e.g.,  an  action 
occurring  within  the  critical  habitat  area 
when  a  migratory  species  is  not 
present).  The  critical  habitat 
designation,  in  describing  the  essential 
features  of  the  habitat,  also  helps 
determine  which  activities  conducted 
outside  the  designated  area  are  subject 
to  section  7  (i.e.,  activities  outside 
critical  habitat  that  may  affect  essential 
features  of  the  designated  area). 

A  critical  habitat  designation  will  also 
assist  Federal  agencies  in  planning 
future  actions  because  the  designation 
establishes,  in  advance,  those  habitats 
that  will  be  given  special  consideration 
in  section  7  consultations.  With  a 
designation  of  critical  habitat,  potential 
conflicts  between  Federal  actions  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
an  agency's  planning  process. 

Another  indirect  benefit  of 
designating  critical  habitat  is  that  it 
helps  focus  Federal,  state,  and  private 
conservation  and  management  efforts  in 
such  areas.  Management  efforts  may 
address  special  considerations  needed 
in  critical  habitat  areas,  including 
conservation  regulations  that  restrict 
private  as  well  as  Federal  activities.  The 
economic  and  other  impacts  of  these 
actions  would  be  considered  at  the  time 
regulations  are  proposed  and,  therefore, 
are  not  considered  in  the  critical  habitat 
designation  process.  Other  Federal, 
state,  and  local  authorities,  such  as 
zoning  or  wetlands  and  riparian  lands 
protection,  may  also  benefit  critical 
habitat  areas. 

Process  for  Designating  Critical  Habitat 

Developing  a  proposed  critical  habitat 
designation  involves  three  main 
considerations.  First,  the  biological 
needs  of  the  species  are  evaluated,  and 
essential  habitat  areas  and  features  are 
identified.  If  alternative  areas  exist  that 
would  provide  for  the  conservation  of 
the  species,  such  alternatives  are  also 
identified.  Second,  the  need  for  special 
management  considerations  or 
protection  of  the  area(s)  or  features 
identified  are  evaluated.  Finally,  the 
probable  economic  and  other  impacts  of 
designating  these  essential  areas  as 
"critical  habitat"  are  evaluated.  After 
considering  the  requirements  of  the 
species,  the  need  for  special 
management,  and  the  impacts  of  the 
designation,  a  notification  of  the 
proposed  critical  habitat  is  published  in 
the  Federal  Register  for  conunent.  The 
final  critical  habitat  designation  is 
promulgated  after  considering  all 


comments  and  any  new  information 
received  on  the  proposal.  Final  critical 
habitat  designations  may  be  revised, 
using  the  same  process,  as  new 
information  becomes  available. 

A  description  of  the  essential  habitat, 
need  for  special  management,  impacts 
of  designating  critical  habitat,  and  the 
proposed  action  are  described  in  the 
following  sections. 

Critical  Habitat  of  the  Oregon  Coast 
Coho  Salmon  ESU 

The  Oregon  Coast  ESU  is  identified  as 
all  natiu-ally  spav^med  populations  of 
coho  salmon  in  coastal  streams  south  of 
the  Columbia  River  and  north  of  Cape 
Blanco  (60  FR  38011,  July  25,  1995). 
Biological  information  for  Oregon  Coast 
coho  salmon  can  be  found  in  species 
status  assessments  by  NMFS  (Weitkamp 
et  al,  1995;  NMFS,  1997)  and  by  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  (Nickelson  et  al..  1992;  Kostow, 
1995;  and  Oregon  Coastal  Salmon 
Restoration  hiitiative  (OCSRI),  1997), 
and  in  species  life  history  summaries  by 
Laufle  et  al,  1986,  Enmiett  et  al,  1991, 
and  Sandercock,  1991  and  in  the 
proposed  rule  Federal  Register 
document  (60  FR  38011,  July  25,  1995). 

More  than  one  million  coho  salmon 
are  believed  to  have  returned  to  Oregon 
coastal  rivers  in  the  early  1900s 
(Lichatowich,  1989),  the  bulk  of  them 
originating  in  this  ESU.  Current 
production  is  estimated  to  be  less  than 
10  percent  of  historical  levels.  ODFW 
recognizes  at  least  80  coho  salmon 
populations  within  the  range  of  this 
ESU  (Kostow,  1995).  Spavraing  is 
distributed  over  a  relatively  large 
number  of  basins,  both  large  and  small, 
with  the  bulk  of  the  production  being 
skewed  to  the  southern  portion  of  the 
ESU's  range.  There,  the  coastal  lake 
systems  (e.g.,  the  Teimiile,  Tahkenitch, 
and  SiltcOos  Basins)  and  the  Coos  and 
Coquille  Rivers  have  been  particularly 
productive  for  coho  salmon.  Major 
hydrologic  units  inhabited  by  this  ESU 
include  the  Necanicum,  Nehalem, 
Wilson-Trask-Nestucca,  Siletz-Yaquina, 
Alsea,  Siuslaw,  Siltcoos,  Umpqua,  Coos, 
Coquille,  and  Sixes  River  Basins.  Within 
these  basins,  numerous  small  streams, 
tribiitaries,  and  off-channel  areas 
provide  important  habitat  for  coho 
salmon. 

Defining  specific  river  reaches  that  are 
critical  for  coho  salmon  is  difficult 
because  of  the  ciurent  low  abundance  of 
the  species  and  of  our  imperfect 
understanding  of  the  species'  freshwater 
distribution,  both  current  and  historical. 
For  example,  ODFW  has  conducted 
systematic  spawner  surveys  for  the 
species  since  the  1950's  and  has  noted 
that  fish  are  often  widely  scattered  in 
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larger  basins  aiid  that  marginal  habitats 
may  only  be  inhabited  during  years  of 
high  abundance  (Kostow,  1995).  Several 
recent  efforts  have  been  made  to 
characterize  the  species'  status  and 
distribution  in  Oregon  (Emmett  et  al., 
1991;  Nickelson  et  al,  1992;  The 
Wilderness  Society,  1993;  Kostow,  1995; 
Weitkamp  et  al.,  1995;  and  OCSRI, 
1997)  or  to  identify  watersheds 
important  to  at-risk  populations  of 
salmonids  and  resident  fishes  (Forest 
Ecosystem  Management  Assessment 
Team  (FEMAT),  1993).  Key  among  these 
is  the  ODFW  effort  (OCSRI.  1997)  to 
develop  a  series  of  maps  depicting  "core 
areas"  for  coho  salmon  and  other 
species.  These  core  areas  are  defined  as 
"reaches  or  watersheds  within 
individual  coastal  basins  that  are  judged 
to  be  of  critical  importance  to  the 
sustenance  of  salmon  populations  that 
inhabit  those  basins"  (OCSRI.  1997)  and 
are  derived  from  1:100,000  U.S. 
Geological  Siuvey  (USGS)  hydrologic 
unit  maps.  The  areas  depicted  are 
primarily  river  reaches  where  best 
available  data  or  professional  judgement 
indicate  high  concentrations  of 
spawning  or  rearing  coho  salmon. 
Within  the  range  of  the  Oregon  Coast 
ESU,  more  than  80  areas  have  been 
identified  as  draft  core  areas,  the  vast 
majority  of  which  are  located  in  the 
larger  river  basins.  Notably  missing  are 
core  areas  for  smaller  coastal  streams 
which  comprise  approximately  half  of 
the  populations  in  the  ESU  (but  a  small 
fraction  of  the  overall  ESU  production). 
While  NMFS  believes  that  this  mapping 
effort  holds  great  promise  to  focus 
habitat  protection  and  restoration 
efforts,  the  core  areas  are  still  in  a  draft 
stage  and  include  only  a  subset  of  the 
areas  that  NMFS  believes  are  critical 
habitat  for  coho  salmon  (i.e.,  they  do  not 
specifically  identify  migration  corridors 
or  essential  habitat  for  populations  in 
smaller  streams). 

Based  on  consideration  of  the  best 
available  information  regarding  the 
species'  cxurent  distribution,  NMFS 
believes  that  the  preferred  approach  to 
identifying  critical  habitat  for  this  ESU 
is  to  designate  all  areas  accessible  to  emy 
life  stage  of  the  species  within  the  range 
of  specified  river  basins.  NMFS  believes 
that  adopting  a  more  inclusive, 
watershed-based  description  of  critical 
habitat  is  appropriate  because  it  (1) 
recognizes  the  species'  extensive  use  of 
diverse  habitats  and  imderscores  the 
need  to  accoimt  for  all  of  the  habitat 
types  supporting  the  species'  freshwater 
and  estuarine  life  stages;  (2)  takes  into 
accoimt  the  natural  variability  in  habitat 
use  that  makes  precise  mapping 
problematic  (e.g.,  some  streams/reaches 


may  have  fish  present  only  in  years  with 
plentiful  rainfall);  and  (3)  reinforces  the 
important  linkage  between  aquatic  areas 
and  adjacent  riparian/upslope  areas. 

While  NMFS  is  proposing  to  focus  on 
accessible  river  reaches,  it  is  important 
to  note  that  habitat  quality  is 
intrinsically  related  to  the  quality  of 
upland  areas  and  upstream  areas 
(including  headwater  or  intermittent 
streams)  which  provide  key  habitat 
elements  (e.g..  large  woody  debris, 
gravel,  water  quality)  crucial  for  coho 
salmon  in  downstream  reaches.  NMFS 
recognizes  that  estuarine  habitats  are 
critical  for  coho  salmon  and  has 
included  them  in  this  designation. 
Marine  habitats  (i.e..  oceanic  or 
nearshore  areas  seaward  of  the  mouth  of 
coastal  rivers)  are  also  vital  to  the 
species,  and  ocean  conditions  may  have 
a  major  influence  on  its  siurival. 
However,  NMFS  is  still  evaluating 
whether  these  areas  currently  warrant 
consideration  as  critical  habitat, 
particidarly  whether  marine  areas 
require  special  management 
consideration  or  protection.  Therefore, 
NMFS  is  not  proposing  to  designate 
critical  habitat  in  marine  areas  at  this 
time.  If  additional  information  becomes 
available  that  supports  the  inclusion  of 
such  areas,  NMFS  may  revise  this 
designation. 

Essential  features  of  coho  salmon 
critical  habitat  include  adequate  (1) 
substrate,  (2)  water  quality.  (3)  water 
quantity,  (4)  water  temperature,  (5) 
water  velocity,  (6)  cover/shelter,  (7) 
food,  (8)  riparian  vegetation,  (9)  space, 
and  (10)  safe  passage  conditions.  Given 
the  vast  geographic  range  occupied  by 
the  Oregon  Coast  ESU  and  the  diverse 
habitat  t)rpes  used  by  the  various  life 
stages,  it  is  not  practical  to  describe 
specific  values  or  conditions  for  each  of 
these  essential  habitat  features. 
However,  good  summaries  of  these 
environmental  parameters  and 
freshwater  factors  that  have  contributed 
to  the  decline  of  this  and  other 
salmonids  can  be  found  in  reviews  by 
Barnhart,  1986,  Pauley  et  al.,  1986, 
California  Advisory  Conmiittee  on 
Salmon  and  Steelhead  Trout  (CACSST), 
1988,  Bjomn  and  Reiser.  1991,  Nehlsen 
e^  al,  1991.  California  State  Lands 
Commission,  1993,  Reynolds  et  al, 
1993,  Botkin  et  al,  1995.  McEwan  and 
Jackson,  1996,  NMFS,  1996a,  and 
Spence  et  al,  1996. 

Adjacent  Riparian  Zones 

NMFS'  past  critical  habitat 
designations  for  listed  anadromous 
salmonids  have  included  the  adjacent 
riparian  zone  as  part  of  the  designation. 
In  the  final  designations  for  Snake  River 
spring/summer  chinook,  fall  chinook. 


and  sockeye  (58  FR  68543,  December 
28,  1993),  NMFS  included  the  adjacent 
riparian  zone  as  part  of  critical  habitat 
and  defined  it  in  the  regulation  as  those 
areas  within  a  horizontal  distance  of  300 
feet  (91.4  meters)  from  the  normal  high 
water  line.  In  the  critical  habitat 
designation  for  Sacramento  River  winter 
nm  chinook  (58  FR  33212.  Jime  16. 
1993),  NMFS  included  "adjacent 
riparian  zones"  as  part  of  the  critical 
habitat  but  did  not  define  the  extent  of 
that  zone  in  the  regulation.  The 
preamble  to  that  rule  stated  that  the 
adjacent  riparian  zone  was  limited  to 
"those  areas  that  provide  cover  and 
shade." 

Streams  and  stream  functioning  are 
inextricably  linked  to  adjacent  riparian 
and  upland  (or  upslope)  areas.  Streams 
regularly  submerge  portions  of  the 
riparian  zone  via  floods  and  channel 
migration,  and  portions  of  the  riparian 
zone  may  contain  off-channel  rearing 
habitats  used  by  juvenile  salmonids 
during  periods  of  high  flow.  The 
riparian  zone  also  provides  an  array  of 
important  watershed  functions  that 
directly  benefit  salmonids.  Vegetation  in 
the  zone  shades  the  stream,  stabilizes 
banks,  and  provides  organic  litter  and 
large  woody  debris.  The  riparian  zone 
stores  sediment,  recycles  nutrients  and 
chemicals,  mediates  stream  hydraulics, 
and  controls  microclimate.  Healthy 
riparian  zones  help  ensure  water  quality 
essential  to  salmonids  as  well  ks  the 
forage  species  they  depend  on  (Reiser 
and  Bjomn,  1979;  Meehan,  1991; 
FEMAT,  1993;  and  Spence  et  al.,  1996). 
Human  activities  in  the  adjacent 
riparian  zone,  or  in  upslope  areas,  can 
harm  stream  function  and  can  harm 
salmonids,  both  directly  and  indirectly, 
by  interfering  with  the  watershed 
functions  described  here.  For  example, 
timber  harvest,  road-building,  grazing, 
cultivation,  and  other  activities  can 
increase  sediment,  destabilize  banks, 
reduce  organic  litter  and  woody  debris, 
increase  water  temperatures,  simplify 
stream  channels,  and  increase  peak 
flows.  These  adverse  modifications 
reduce  the  value  of  habitat  for  salmon 
and.  in  many  instances,  may  result  in 
injmy  or  mortality  of  fish.  Because 
human  activity  may  adversely  affect 
these  watershed  functions  and  habitat 
featiu^s.  NMFS  concluded  the  adjacent 
riparian  zone  could  require  special 
management  consideration,  and, 
therefore,  was  appropriate  for  inclusion 
in  critical  habitat. 

The  Snake  River  salmon  critical 
habitat  designation  relied  on  analvses 
and  conclusions  reached  by  FEMA  T 
(1993)  regarding  interim  riparian 
reserves  for  fish-bearing  streams  on 
Federal  lands  within  the  range  of  the 
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norther  i  spotted  owl.  The  interim 
ripariar  reserve  reconunendations  in  the 

report  were  based  on  a 
systems  tic  review  of  the  available 
literatui  e,  primarily  for  forested 

concerning  riparism  processes 
as  a  fun  ction  of  distance  from  stream 
channels.  The  interim  riparian  reserves 
identifii  (d  in  the  FEMAT  report  for  fish- 
bearing  streams  on  Federal  forest  lands 
are  inte  ided  to  (1)  provide  protection  to 
salmon!  ds,  as  well  as  riparian- 
depend  ;nt  and  associated  species, 
through  the  protection  of  riparian 
process^  ;s  that  influence  stream 
function,  and  (2)  provide  a  high  level  of 
fish  habitat  and  riparian  protection  until 
site-spe  :ific  watershed  and  project 
analyse!  i  can  be  completed.  The  FEMAT 
report  i(  lentified  several  alternative 
ways  th  it  interim  riparian  reserves 
providij  ig  a  high  level  of  protection 
could  b !  defined,  including  the  300-foot 
(91.4  mi  iter)  slope  distance,  a  distance 
equivalent  to  two  site-potential  tree 
heights,  the  outer  edges  of  riparian 
vegetatian,  the  100-year  flood  plain,  or 
the  area  between  the  edge  of  the  active 
stream  Channel  to  the  top  of  the  inner 
gorge,  vihichever  is  greatest.  The  U.S. 
Forest  S  ervice  (USPS)  and  U.S.  Bureau 
of  Land  Management  (BLM)  ultimately 
adoptee  these  riparian  reserve  criteria  as 
part  of  i  n  Aquatic  Conservation  Strategy 
aimed  at  conserving  fish,  amphibians, 
and  oth  jr  aquatic-and  riparian- 
depend  mt  species  in  the  Record  of 
Decision  (ROD)  for  the  Northwest  Forest 
Plan  (FEMAT  ROD,  1994). 

Whilf  NMFS  has  used  the  findings  of 
the  FEN  AT  report  to  guide  its  analyses 
in  ESA  section  7  consultations  with  the 
USFS  a:  id  BLM  regarding  management 
of  Fedei  al  lemds,  NMFS  recognizes  that 
the  inte  rim  riparian  reserves  may  be 
conserv  jtive  with  regard  to  the 
protecti  an  of  adjacent  riparian  habitat 
for  salrr  onids  since  they  are  designed  to 
protect  ialmonids  as  well  as  terrestrial 
species  that  are  riparian  dependent  or 
associated.  Moreover,  NMFS'  analyses 
have  fo(  ;used  more  on  the  stream 
functioi  IS  important  to  salmonids  smd 
on  how  proposed  activities  will  affect 
the  riparian  area's  contribution  to 
properl  r  functioning  conditions  for 
salmon  d  habitat. 

Since  the  adoption  of  the  Northwest 
Forest  I  Ian,  NMFS  has  gained 
experie  ice  working  with  Federal  and 
non-Fe<  eral  landowners  to  determine 
the  like  y  effects  of  proposed  land 
manage  Tient  actions  on  stream 
functions.  In  fi-eshwater  and  estuarine 
areas,  these  activities  include,  but  are 
not  lim  ted  to,  agriculture;  forestry; 
grazing  bank  stabilization; 
constru  :tion/ urbanization;  dam 
constru  :tion/operation;  dredging  and 


dredged  spoil  disposal;  habitat 
restoration  projects;  irrigation 
withdrawal,  storage,  and  management; 
mineral  mining;  road  building  and 
maintenance;  sand  and  gravel  mining; 
wastewater/poUutant  discharge; 
wetland  and  floodplain  alteration;  and 
woody  debris/structure  removal  from 
rivers  and  estuaries.  NMFS  has 
developed  numerous  tools  to  assist 
Federal  agencies  in  analyzing  the  likely 
impacts  of  their  activities  on 
anadromous  fish  habitat.  With  these 
tools.  Federal  agencies  are  better  able  to 
judge  the  impacts  of  their  actions  on 
salmonid  habitat,  taking  into  accoimt 
the  location  and  nature  of  their  actions. 
NMFS'  primary  tool  guiding  Federal 
agencies  is  a  document  titled  "Making 
Endangered  Species  Act  Determinations 
of  Effect  for  Individual  or  Grouped 
Actions  at  the  Watershed  Scale"  (NMFS, 
1996b).  This  document  presents 
guidelines  to  facilitate  and  standardize 
determinations  of  "effect"  under  the 
ESA  and  includes  a  matrix  for 
determining  the  condition  of  various 
habitat  parameters.  This  matrix  is  being 
implemented  in  several  northern 
California  and  Oregon  coastal 
watersheds  and  is  expected  to  help 
guide  efforts  to  define  salmonid  risk 
factors  and  conservation  strategies 
throughout  the  West  Coast. 

Several  recent  literature  reviews  have 
addressed  the  effectiveness  of  various 
riparian  zone  widths  for  maintaining 
specific  riparian  functions  (e.g., 
sediment  control,  large  woody  debris 
recruitment)  and  overall  watershed 
processes.  These  reviews  provide 
additional  useful  information  about 
riparian  processes  as  a  function  of 
distance  from  stream  channels.  For 
example,  Castelle  et  al.,  1994  conducted 
a  literature  review  of  riparian  zone 
functions  and  concluded  that  riparian 
widths  in  the  range  of  30  meters  (98  ft) 
appear  to  be  the  minimum  needed  to 
maintain  biological  elements  of  streams. 
They  also  noted  that  site-specific 
conditions  may  warrant  substantially 
larger  or  smaller  riparian  management 
zones.  Similarly,  Johnson  and  Reba 
(1992)  summarized  the  technical 
literature  and  found  that  available 
information  supported  a  minimum  30- 
meter  (98  ft)  riparian  management  zone 
for  salmonid  protection. 

A  recent  assessment  funded  by  NMFS 
and  several  other  Federal  agencies 
reviewed  the  technical  basis  for  various 
riparian  functions  as  they  pertain  to 
salmonid  conservation  (Spence  et  al., 
1996).  These  authors  suggest  that  a 
functional  approach  to  riparian 
protection  requires  a  consistent 
definition  of  riparian  ecosystems  based 
on  "zones  of  influence"  for  specific 


riparian  processes.  They  noted  that  in 
constrained  reaches  where  the  active 
channel  remains  relatively  stable 
through  time,  riparian  zones  of 
influences  may  be  defined  based  on  site- 
potential  tree  heights  and  distance  from 
the  active  chaimel.  In  contrast,  they  note 
that,  in  unconstrained  reaches  (e.g., 
streams  in  broad  valley  floors)  with 
braided  or  shifting  channels,  the 
riparian  zone  of  influence  is  more 
difficult  to  define,  but  recommend  that 
it  is  more  appropriate  to  define  the 
riparian  zone  based  on  some  measure  of 
the  extent  of  the  flood  plain. 

Spence  et  al.,  1996  reviewed  the 
functions  of  riparian  zones  that  are 
essential  to  the  development  and 
maintenance  of  aquatic  habitats 
favorable  to  salmonids  and  the  available 
literature  concerning  the  riparian 
distances  that  would  protect  these 
functional  processes.  Many  of  the 
studies  reviewed  indicate  that  riparian 
management  widths  designed  to  protect 
one  function  in  particular,  recruitment 
of  large  woody  debris,  are  likely  to  be 
adequate  to  protect  other  key  riparian 
functions.  The  reviewed  studies 
concluded  that  the  vast  majority  of  large 
woody  debris  is  obtained  within  one 
site-potential  tree  height  from  the 
stream  channel  (Murphy  and  Koski, 
1989;  McDade  et  al,  1990;  Robison  and 
Beschta,  1990;  Van  Sickle  and  Gregory, 
1990;  FEMAT,  1993;  and  Cederholm, 
1994).  Based  on  the  available  literature, 
Spence  et  al.,  1996  concluded  that  fully 
protected  riparian  management  zones  of 
one  site-potential  tree  would  adequately 
maintain  90  to  100  percent  of  most  key 
riparian  functions  of  Pacific  Northwest 
forests  if  the  goal  was  to  maintain 
instream  processes  over  a  time  frame  of 
years  to  decades. 

Based  on  experience  gained  since  the 
designation  of  critical  habitat  for  Snake 
River  salmon  and  after  considering 
public  comments  and  reviewing 
additional  scientific  information 
regarding  riparian  habitats,  NMFS 
defines  coho  salmon  critical  habitat 
based  on  key  riparian  functions. 
Specifically,  the  adjacent  riparian  area 
is  defined  as  the  area  adjacent  to  a 
stream  that  provides  the  following 
functions:  shade,  sediment,  nutrient  or 
chemical  regulation,  streambank 
stability,  and  input  of  large  woody 
debris  or  organic  matter.  Specific 
guidance  on  assessing  the  potential 
impacts  of  land  use  activities  on 
riparian  functions  can  be  obtained  by 
consulting  with  NMFS  (see  ADDRESSES), 
local  foresters,  conservation  officers, 
fisheries  biologists,  or  coimty  extension 
agents. 

The  physical  and  biological  features 
that  create  properly  functioning 
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salmonid  habitat  vary  throughout  the 
range  of  coho  salmon  and  the  extent  of 
the  adjacent  riparian  zone  may  change 
accordingly,  depending  on  the 
landscape  under  consideration.  While  a 
site-potential  tree  height  can  serve  as  a 
reasonable  benchmark  in  some  cases, 
site-specific  analyses  provide  the  best 
means  to  characterize  the  adjacent 
riparian  zone  because  such  analyses  are 
more  likely  to  accurately  capture  the 
unique  attributes  of  a  particular 
Icindscape.  Knowing  what  may  be  a 
limiting  factor  to  the  properly 
functioning  condition  of  a  stream 
channel  on  a  land  use  or  land  type  basis 
and  how  that  may  or  may  not  aJffect  the 
function  of  the  riparian  zone  will 
significantly  assist  Federal  agencies  in 
assessing  the  potential  for  impacts  to 
listed  coho  salmon.  On  Federal  lands 
within  the  range  of  the  northern  spotted 
owl,  Federal  agencies  should  continue 
to  rely  on  the  Aquatic  Conservation 
Strategy  of  the  Northwest  Forest  Plan  to 
guide  their  consultations  with  NMFS. 
Where  there  is  a  Federal  action  on  non- 
Federal  lands.  Federal  agencies  should 
consider  the  potential  effects  of  the 
activities  they  fund,  permit,  or  authorize 
on  the  riparian  zone  adjacent  to  a  stream 
that  may  influence  the  following 
functions:  shade,  sediment  delivery  to 
the  stream,  nutrient  or  chemical 
regulation,  streambank  stability,  and  the 
input  of  large  woody  debris  or  organic 
matter.  In  areas  where  the  existing 
riparian  zone  is  seriously  diminished 
(e.g.,  in  many  urban  settings  and 
agricultural  settings  where  flood  control 
structures  are  prevalent),  Federal 
agencies  should  focus  on  maintaining 
any  existing  riparian  functions  and 
restoring  others  where  appropriate  by 
cooperating  with  local  watershed  groups 
and  landowners.  NMFS  acknowledges 
in  its  description  of  riparian  habitat 
function  that  different  land  use  types 
(e.g.,  timber,  urban,  and  agricultm-al) 
will  have  varying  degrees  of  impact  and 
that  activities  requiring  a  Federal  permit 
will  be  evaluated  on  the  basis  of 
distiirbance  to  the  riparian  zone.  In 
many  cases  the  evaluation  of  an  activity 
may  focus  on  a  particular  limiting  factor 
for  a  watercourse  (e.g.,  temperature, 
stream  bank  erosion,  sediment 
transport)  and  whether  that  activity  may 
or  may  not  contribute  to  improving  or 
degrading  the  riparian  habitat. 

Finally,  NMFS  emphasizes  that  a 
designation  of  critical  habitat  does  not 
prohibit  landowners  from  conducting 
actions  that  modify  streams  or  the 
adjacent  terrestrial  habitat.  Critical 
habitat  designation  serves  to  identify 
important  areas  euid  essential  features 
within  those  areas,  thus  alerting  both 


Federal  and  non-Federal  entities  to  the 
importance  of  the  area  for  listed 
salmonids.  Federal  agencies  are 
required  by  the  ESA  to  consult  with 
NMFS  to  ensure  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likely 
to  destroy  or  adversely  modify  critical 
habitat  in  a  way  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  the 
listed  species.  The  designation  of 
critical  habitat  will  assist  Federal 
agencies  in  evaluating  how  their  actions 
on  Federal  or  non-Federal  lands  may 
affect  listed  coho  salmon  and 
determining  when  they  should  consult 
with  NMFS  on  the  impacts  of  their 
actions.  When  a  private  landowner 
requires  a  Federeil  permit  that  may 
result  in  the  modification  of  coho 
salmon  habitat.  Federal  permitting 
agencies  will  be  required  to  ensure  that 
the  permitted  action,  regardless  of 
whether  it  occurs  in  the  stream  channel, 
adjacent  riparian  zone,  or  upland  areas, 
does  not  appreciably  diminish  the  value 
of  critical  habitat  for  both  the  survival 
and  recovery  of  the  listed  species  or 
jeopardize  the  species'  continued 
existence.  For  other  actions,  landowners 
should  consider  the  needs  of  the  listed 
fish  and  NMFS  will  assist  them  in 
assessing  the  impacts  of  actions. 

Barriers  Within  the  Species'  Range 

Within  the  range  of  the  Oregon  Coast 
ESU,  coho  salmon  face  a  multitude  of 
barriers  that  limit  the  access  of  juvenile 
and  adult  fish  to  essential  freshwater 
habitats.  In  some  cases  these  are  natural 
barriers  (e.g.,  waterfalls  or  high-gradient 
velocity  barriers)  that  have  been  in 
existence  for  hundreds  or  thousands  of 
years.  Some  pose  an  obvious  physical 
barrier  to  any  anadromous  salmonids 
while  others  may  only  be  surmountable 
dining  years  when  extreme  river 
conditions  (e.g.,  floods)  provide  passage. 

Man-made  barriers  created  in  the  past 
several  decades  can  create  significant 
problems  for  anadromous  salmonids 
(California  Department  of  Fish  and 
Game  (CDFG),  1965;  CACSST,  1988; 
FEMAT,  1993;  Botkin  et  ai,  1995;  and 
National  Research  Coimcil,  1996).  The 
extent  of  barriers  such  as  culverts  and 
road  crossing  structures  that  impede  or 
block  fish  passage  appears  to  be 
substantial.  For  example,  of  532  fish 
presence  surveys  conducted  in  Oregon 
coastal  basins  during  the  1995  survey 
season,  nearly  15  percent  of  the 
confirmed  "end  offish  use"  were  due  to 
human  barriers,  principally  road 
culverts  (OCSRI,  1997).  Pushup  dams/ 
diversions  and  irrigation  withdrawals 
also  present  significant  barriers  or  lethal 
conditions  (e.g.,  stranding,  high  water 
temperatures)  to  coho  salmon.  However, 


because  these  manmade  barriers  can, 
imder  certain  flow  conditions,  be 
siurmoimted  by  fish  or  present  only  a 
temporary/seasonal  barrier,  NMFS  does 
not  consider  them  to  delineate  the 
upstream  extent  of  critical  habitat. 

Since  man-made  impassable  barriers 
are  widely  distributed  throughout  the 
range  of  the  ESU,  they  can  have  a  major 
downstream  influence  on  coho  salmon. 
Such  impacts  may  include  (1)  depletion 
and  storage  of  natm-al  flows  which  can 
drastically  alter  natiiral  hydrological 
cycles;  (2)  increased  juvenile  and  adult 
mortality  due  to  migration  delays 
resulting  from  insufficient  flows  or 
habitat  blockages;  (3)  loss  of  sufficient 
habitat  due  to  delay  and  blockage;  (4) 
stranding  of  fish  resulting  from  rapid 
flow  fluctuations;  (5)  entrainment  of 
juveniles  into  poorly  screened  or 
unscreened  diversions;  and  (6) 
increased  mortality  resulting  from 
increased  water  temperatures  (CACSST, 
1988;  Bergren  and  Filardo,  1991;  CDFG, 
1991;  Reynolds  et  al.,  1993;  Chapman  et 
ai,  1994;  Cramer  et  al.,  1995;  and 
NMFS,  1996a).  In  addition  to  these 
factors,  reduced  flows  negatively  affect 
fish  habitats  in  some  areas  due  to 
increased  deposition  of  fine  sediments 
in  spawning  gravels,  decreased 
recruitment  of  large  woody  debris  and 
spawning  gravels,  and  encroachment  of 
riparian  and  non-endemic  vegetation 
into  spawrning  and  rearing  areas 
resulting  in  reduced  available  habitat 
(CASST,  1988;  FEMAT,  1993;  Botkin  et 
ai,  1995;  and  NMFS,  1996a).  These 
dam-related  factors  will  be  effectively 
addressed  through  ESA  section  7 
consultations  and  the  recovery  planning 
process. 

Several  hydropower  and  water  storage 
projects  have  been  built  which  either 
block  access  to  areas  used  historically 
by  coho  salmon  or  alter  the  hydrograph 
of  downstream  river  reaches.  NMFS  has 
identified  several  dams  within  the  range 
of  the  Oregon  Coast  ESU  that  ciurently 
have  no  fish  passage  facilities  to  allow 
coho  salmon  access  to  former  spawning 
and  rearing  habitats  (see  Table  27  to  this 
part).  While  these  blocked  areas  are 
potentially  significant  in  certain  basins 
(e.g. ,  areas  above  several  dams  in  the 
Umpqua  River  basin),  NMFS  believes 
that  currently  accessible  habitat  may  be 
sufficient  for  the  conservation  of  the 
ESU.  NMFS  has  concluded  that  the 
potential  for  restoring  access  to  former 
spawning  and  rearing  habitat  above 
currently  impassable  man-made  barriers 
is  a  significant  factor  to  be  considered 
in  determining  whether  such  habitat  is 
essential  for  the  conservation  of  species. 
NMFS  solicits  comments  and  scientific 
information  on  this  issue  and  will 
consider  such  information  prior  to 
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issuing  dny  final  critical  habitat 
designation.  This  may  result  in  the 
inclusiofi  of  areas  above  some  man- 
made  inipassable  barriers  in  a  futiire 
critical  Habitat  designation. 

In  the  range  of  this  ESU,  at  least  one 
hydropo  Arer  dam  (e.g.,  Soda  Springs 
Dam)  is  i  mdergoing  or  is  scheduled  for 
relicensi  tig  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  NTMFS 
will  evaluate  information  developed 
diuing  tie  process  of  relicensing  to 
determine  whether  fish  passage 
facilities!  are  needed  at  such  dams  to 
restore  access  to  historically  available 
habitat.  I  iven  though  habitat  above  such 
:  s  not  currently  designated  as 
1  his  conclusion  does  not 
the  potential  importance  of 
access  to  these  areas. 
Therefor  3,  NMFS  will  determine  on  a 
case-by-<  ase  basis  during  FERC 
relicensi  ig  proceedings  whether  fish 
passage  ;  acilities  will  be  required  to 
provide  i  iccess  to  habitat  that  is 
essential  for  the  conservation  of  Oregon 
Coast  CO  10  salmon. 

Land  Ov  nership  Within  the  Species' 
Range 

Table  :  17  to  this  part  summarizes  the 
major  ri\  er  basins  inhabited  by  the 
Oregon  Coast  ESU,  as  well  as  counties 
containii  ig  basins  designated  as  critical 
habitat.  !  dajor  river  basins  containing 
spawnin ;  and  rearing  habitat  for  this 
ESU  con  prise  approximately  10,606 
square  a  iles  in  Oiregon.  The  following 
counties  lie  partially  or  wholly  within 
these  has  ins:  Benton,  Clatsop,  Columbia, 
Coos,  Curry,  Douglas.  Jackson, 
Josephine,  Lane,  Lincoln,  Polk, 
Tillamoc  k,  Washington,  and  Yamhill. 
NMFS  hi  IS  also  derived  estimates  of 
land  owi  lership  for  each  of  the  major 
river  has  ns  in  the  range  of  this  ESU. 
Due  to  d  ita  limitations  which  prevent 
mapping  the  precise  river  reaches 
inhabite(  [  by  coho  salmon,  the 
ownersh  p  estimates  were  based  on  land 
area  witl  in  entire  river  basins. 
Aggregating  all  basins  in  the  Oregon 
Coast  ESU  yields  ownership  estimates 
of  appro:  [imately  35  percent  Federal,  9 
percent  state/local,  56  percent  private/ 
other,  an  d  less  than  1  percent  tribal 
lands.  Tlese  data  underscore  that  all 
landholc  ers  have  a  role  to  play  in 
protectii  g  and  restoring  coho  salmon 
and  thei]  habitat  in  the  Oregon  Coast 
ESU. 

Critical  Habitat  and  Indian  Lands 

The  u]  ique  and  distinctive  political 
relations  lip  between  the  United  States 
and  hidi  m  tribes  is  defined  by  treaties, 
statutes,  executive  orders,  judicial 
decision  s,  and  agreements,  and 
different  iates  tribes  from  the  other 


entities  that  deal  with,  or  are  affected 
by,  the  Federal  Government.  This 
relationship  has  given  rise  to  a  special 
Federal  trust  responsibility,  involving 
the  legal  responsibilities  and  obligations 
of  the  United  States  toward  Indian  tribes 
and  the  application  of  fiduciary 
standards  of  due  care  with  respect  to 
Indian  lands,  tribal  trust  resources,  and 
the  exercise  of  tribal  rights. 

Indian  lands  (Indian  lands  are  defined 
in  the  Secretarial  Order  of  June  5,  1997, 
as  "any  lands  title  to  which  is  either:  (1) 
held  in  trust  by  the  United  States  for  the 
benefit  of  any  Indian  tribe  or  individual; 
or  (2)  held  by  any  Indian  tribe  or 
individual  subject  to  restrictions  by  the 
United  States  against  alienation")  were 
retained  by  tribes  or  have  been  set  ciside 
for  tribal  use  pursuant  to  treaties, 
statutes,  judicial  decisions,  executive 
orders,  or  agreements.  These  lands  are 
managed  by  Indian  tribes  in  accordance 
with  tribal  goals  and  objectives,  within 
the  framework  of  applicable  laws. 

As  a  means  of  recognizing  the 
responsibilities  and  relationship 
described  here  and  implementing  the 
Presidential  Memorandum  of  April  24, 
1994,  Govemment-to-Govemment 
Relations  with  Native  American  Tribal 
Governments,  the  Secretary  of 
Commerce,  and  the  Secretary  of  the 
Interior  issued  the  Secretarial  Order 
entitled  "American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act"  on 
June  5,  1997.  The  Secretarial  Order 
clarifies  the  responsibilities  of  NMFS 
and  the  U.S.  Fish  and  Wildlife  Service 
(Services)  when  carrying  out  authorities 
under  the  ESA  and  requires  that  they 
consult  with,  and  seek  the  participation 
of,  the  affected  Indian  tribes  to  the 
maximum  extent  practicable.  The 
Secretarial  Order  further  provides  that 
the  Services  "shall  consult  with  the 
affected  Indian  tribe(s)  when 
considering  the  designation  of  critical 
habitat  in  an  area  that  may  impact  tribcd 
trust  resources,  tribally  owned  fee  lands, 
or  the  exercise  of  tribal  rights.  Critical 
habitat  shall  not  be  designated  in  such 
areas  unless  it  is  determined  essential  to 
conserve  a  listed  species." 

NMFS  has  determined  that  the  Indian 
tribes  potentially  affected  by  a  critical 
habitat  designation  for  the  Oregon  Coast 
ESU  include  the  Siletz  Tribe,  Cow  Creek 
Tribe,  Coquille  Tribe,  and  Coos/Lower 
Umpqua/Siuslaw  Tribe.  The  major  river 
basins  containing  reservation  lands  are 
identified  in  Table  27  to  this  part. 
NMFS  has  not  yet  identified  tribally 
owned  fee  lands  or  other  areas  where 
designation  of  critical  habitat  may 
impact  tribal  trust  resources  or  the 
exercise  of  tribal  rights.  NMFS  will 
identify  any  such  lands  during 


govemment-to-govemment  consultation 
with  affected  tribes. 

NMFS  will  notify  and  work  with 
these  tribes  in  accordance  with  the 
agency's  trust  responsibilities  and  the 
Secretarial  Order  concerning  critical 
habitat  designation  in  this  ESU,  but  the 
agency  is  not  proposing  to  designate 
critical  habitat  on  the  described  tribal 
lands  at  this  time.  In  addition,  tribally 
owned  fee  lands  and  other  areas  where 
critical  habitat  designation  may  impact 
the  exercise  of  tribal  rights  or  trust 
resources  may  be  identified  and 
included  or  excluded  from  critical 
habitat  designation  in  a  subsequent 
action.  If  any  such  lands  are  determined 
to  be  essential  to  conserve  listed  coho 
salmon,  such  lands  may  be  designated 
critical  habitat  in  a  subsequent  action. 

Need  for  Special  Management 
Considerations  or  Protection 

An  array  of  management  issues 
encompasses  these  habitats  and  their 
features,  and  special  management 
considerations  will  be  needed 
(especially  on  lands  and  streams  under 
Federal  ownership)  to  ensure  that  the 
essential  areas  and  features  are 
maintained  or  restored.  Activities  that 
may  require  special  management 
considerations  for  freshwater  and 
estuarine  life  stages  of  listed  coho 
salmon  include,  but  are  not  limited  to, 
(1)  land  management;  (2)  timber  harvest; 

(3)  point  and  non-point  water  pollution; 

(4)  livestock  grazing;  (5)  habitat 
restoration;  (6)  beaver  removal;  (7) 
irrigation  water  withdrawals  and 
returns;  (8)  mining;  (9)  road 
construction;  (10)  dam  operation  and 
maintenance;  (11)  diking  and 
streambank  stabilization;  and  (12) 
dredge  and  fill  activities.  Not  all  of  these 
activities  are  necessarily  of  current 
concern  within  every  watershed; 
however,  they  indicate  the  potential 
types  of  activities  that  will  require 
consultation  in  the  future.  Activities 
that  are  conducted  on  private  or  state 
lands  that  are  not  federally  permitted  or 
funded,  are  not  subject  to  any  additional 
regulations  under  this  proposed  rule. 
However,  non-Federal  landowners 
should  be  aware  that  any  significant 
habitat  modifications  that  could 
adversely  affect  listed  fish,  could  result 
in  a  "taking"  (i.e.,  harming  or  killing)  of 
the  listed  species,  which  is  prohibited 
under  section  9  of  the  ESA.  While 
marine  areas  are  also  a  critical  link  in 
the  species'  life  cycle,  NMFS  has  not  yet 
concluded  that  special  management 
considerations  are  needed  to  conserve 
the  habitat  features  in  these  areas. 
Hence,  only  the  freshwater  and 
estuarine  areas  (and  their  adjacent 
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riparian  zones)  are  being  proposed  for 
critical  habitat  at  this  time. 

Activities  That  May  Affect  Critical 
Habitat 

A  wide  range  of  activities  may  affect 
the  essential  habitat  requirements  of 
listed  coho  salmon  and  other  salmonids. 
More  in-depth  discussions  are 
contained  in  the  Federal  Register 
documents  announcing  the  proposed 
listing  determination  (60  FR  38011,  July 
25,  1995)  as  wrell  as  NMFS'  document 
entitled  "Steelhead  Factors  for  Decline: 
A  Supplement  to  the  Notice  of 
Determination  for  West  Coast 
Steelhead"  (NMFS,  1996a).  These 
activities  include  water  and  land 
management  actions  of  Federal  agencies 
(i.e.,  USFS,  BLM,  U.S.  Army  Corps  of 
Engineers  (Corps),  Federal  Highway 
Administration  (FHA).  U.S. 
Enviroiunental  Protection  Agency 
(EPA),  Natural  Resoiuce  Conservation 
Service  (NRCS),  and  FERC  and  related 
or  similar  actions  of  other  federally 
regulated  projects  and  lands  including 
livestock  grazing  allocations  by  USFS 
and  BLM;  hydropower  sites  licensed  by 
FERC;  dams  built  or  operated  by  the 
Corps;  timber  sales  conducted  by  the 
USFS  and  BLM;  road  building  activities 
authorized  by  the  FHA,  USFS,  and 
BLM;  and  mining  and  road  building 
activities  authorized  by  the  State  of 
Oregon.  Other  actions  of  concern 
include  dredge  and  fill,  mining,  diking, 
and  bank  stabilization  activities 
authorized  or  conducted  by  the  Corps, 
and  habitat  modifications  authorized  by 
the  Federal  Emergency  Management 
Agency  (FEMA).  Additionally,  actions 
of  concern  could  include  approval  of 
water  quality  standards  and  pesticide 
labeling  and  use  restrictions 
administered  by  EPA. 

The  Federal  agencies  that  will  most 
likely  be  affected  by  this  critical  habitat 
designation  include  the  USFS,  BLM, 
Corps.  FHA,  NRCS,  FEMA,  EPA,  and 
FERC.  This  designation  will  provide 
clear  notification  to  these  agencies, 
private  entities,  and  the  public  of 
critical  habitat  designated  for  Oregon 
Coast  coho  salmon  and  of  the 
boundaries  of  the  habitat  and  protection 
provided  for  that  habitat  by  the  section 
7  consultation  process.  This  designation 
will  also  assist  these  agencies  and  others 
in  evaluating  the  potential  effects  of 
their  activities  on  coho  salmon  and  their 
critical  habitat  and  in  determining  if 
consultation  with  NMFS  is  needed. 

Expected  Economic  Impacts 

The  economic  impacts  to  be 
considered  in  a  critical  habitat 
designation  are  the  incremental  effects 
of  critical  habitat  designation  above  the 


economic  impacts  attributable  to  listing 
or  attributable  to  authorities  other  than 
the  ES  A  (see  Consideration  of  Economic 
and  Other  Factors).  Incremental  impacts 
result  fi-om  special  management 
activities  in  those  areas,  if  any,  outside 
the  present  distribution  of  the  listed 
species  that  NMFS  has  determined  to  be 
essential  to  the  conservation  of  the 
species.  For  the  Oregon  Coast  ESU, 
NMFS  has  determined  that  the  present 
geographic  extent  of  their  freshwater 
and  estuarine  range  is  likely  sufficient 
to  provide  for  conservation  of  the 
species,  although  the  quality  of  that 
habitat  needs  improvement  on  many 
fronts.  Because  NMFS  is  not  designating 
any  areas  beyond  the  current  range  of 
this  ESU  as  critical  habitat,  the 
designation  will  result  in  few,  if  any, 
additional  economic  effects  beyond 
those  that  may  have  been  caused  by 
listing  and  by  other  statutes. 

USFS  and  BLM  manage  areas  of 
proposed  critical  habitat  for  the  Oregon 
Coast  ESU.  The  Corps  and  other  Federal 
agencies  that  may  be  involved  with 
funding  or  permits  for  projects  in 
critical  habitat  areas  may  also  be 
affected  by  this  designation.  Because 
NMFS  believes  that  virtually  all 
"adverse  modification"  determinations 
pertaining  to  critical  habitat  would  also 
result  in  "jeopardy"  conclusions  under 
ESA  section  7  consultations  (i.e.,  as  a 
result  of  the  species  being  listed),  the 
designation  of  critical  habitat  is  not 
expected  to  result  in  significant 
incremental  restrictions  on  Federal 
agency  activities.  Critical  habitat 
designation  will,  therefore,  result  in 
few,  if  any,  additional  economic  effects 
beyond  those  that  may  have  been 
caused  by  the  ESA  listing  and  by  other 
statutes. 

Public  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
acciuate  and  effective  as  possible, 
NMFS  is  soliciting  comments  and 
suggestions  from  the  public,  other 
governmental  agencies,  the  scientific 
community,  industry,  and  any  other 
interested  parties. 

NMFS  requests  quantitative 
evaluations  describing  the  quality  and 
extent  of  marine,  estuarine,  and 
freshwater  habitats  (including  adjacent 
riparian  zones)  for  juvenile  and  adult 
coho  salmon  as  well  as  information  on 
areas  that  may  qualify  as  critical  habitat 
in  coastal  Oregon.  Areas  that  include 
the  physical  and  biological  features 
essential  to  the  recovery  of  the  species 
should  be  identified.  Essential  features 
include,  but  are  not  limited  to,  (1) 
habitat  for  individual  and  population 
growth  and  for  normal  behavior;  (2) 


food,  water,  air,  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  (3)  cover  or  shelter;  (4) 
sites  for  reproduction  and  rearing  of 
offspring;  and  (5)  habitats  that  are 
protected  from  distvubance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species.  NMFS  is 
also  requesting  information  regarding 
coho  salmon  distribution  and  habitat 
requirements  within  the  range  of  Indian 
lands  identified  in  this  proposal  and 
whether  these  lands  should  be 
considered  essential  for  the 
conservation  of  the  listed  species  or 
whether  recovery  can  be  achieved  by 
limiting  the  designation  to  other  lands. 

NMFS  recognizes  that  there  are  areas 
within  the  proposed  boundaries  of  the 
ESU  that  historically  constituted  coho 
salmon  habitat  but  may  not  be  currently 
occupied.  NMFS  requests  information 
about  coho  salmon  in  these  currently 
unoccupied  areas  and  whether  these 
habitats  should  be  considered  essential 
to  the  recovery  of  the  species  or 
excluded  from  designation. 

For  areas  where  natural  barriers  are 
believed  to  pose  a  migration  barrier  for 
the  species,  NMFS  specifically  requests 
data  and  analyses  concerning  the 
following:  (1)  Historic  accounts 
indicating  coho  salmon  or  other 
anadromous  salmonids  occurred  above 
the  barrier;  (2)  data  or  reports  analyzing 
the  likelihood  that  coho  salmon  or  other 
anadromous  salmonids  would  migrate 
above  the  barrier;  and  (3)  other 
information  indicating  that  a  particular 
barrier  is  or  is  not  naturally  impassable 
to  anadromous  salmonid  migration. 
NMFS  will  evaluate  all  new  information 
received  concerning  this  issue  and  will 
reconsider  this  issue  in  its  final  critical 
habitat  designation. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting  the 
following  information:  (1)  The  activities 
that  affect  the  area  or  could  be  affected 
by  the  designation  and  (2)  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  fi-om  the  designation. 
The  economic  cost  to  be  considered  in 
the  critical  habitat  designation  under 
the  ESA  is  the  probable  economic 
impact  "of  the  (critical  habitat] 
designation  upon  proposed  or  ongoing 
activities"  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs  resulting 
specifically  from  a  critical  habitat 
designation  that  are  above  the  economic 
effects  attributable  to  listing  the  species. 
Economic  effects  attributable  to  listing 
include  actions  resulting  from  stjction  7 
consultations  under  the  ESA  to  avoid 
jeopardy  to  the  species  and  from  the 
taking  prohibitions  under  section  9  of 
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NMFS  will  review  all  public 
commen  :s  and  any  additional 
infonnat  on  regarding  critical  habitat  of 
the  Oregon  Coast  ESU  and  complete  a 
final  rula  as  soon  as  practicable.  The 
availability  of  new  information  may 
cause  NMFS  to  reassess  the  proposed 
critical  habitat  designation  of  this  ESU. 

Public  «arings 

Joint  EJepartment  of  Commerce  and 
Interior  tSA  implementing  regulations 
state  thai  the  Secretaries  shall  promptly 
hold  at  li  (ast  one  pubUc  hearing  if  any 
person  si )  requests  within  45  days  of 
publicati  on  of  a  proposed  regulation  to 
list  speci  es  or  to  designate  critical 
habitat  (I  0  CFR  424.16(c)(3)).  Public 
hearings  on  the  proposed  nUe  provide 
the  opportunity  for  the  public  to  give 
commen  :s  and  to  permit  an  exchange  of 
infonnat  on  and  opinion  among 
intereste  1  parties.  NMFS  encourages  the 
public's  nvolvement  in  such  ESA 
matters. 

The  pv  blic  hearings  on  this  action  are 
schedule  d  as  follows: 

1.  Mor  day.  May  24,  6:30  p.m.  to  9:00 
p.m.,  Til  amook  County  Courthouse, 
Commisj  ioners  Conference  Room,  201 
Laurel  A/enue,  Tillamook,  Oregon. 

2.  Tueiiday,  May  25,  6:30  p.m.  to  9:00 
p.m.,  Un  pqua  Discovery  Center,  409 
Riverfront  Way,  Reedsport,  Oregon. 

3.  Wee  nesday,  May  26,  6:30  p.m.  to 
9:00  p.m  ,  Douglas  County  Courthouse, 
Room  21 B,  1036  SE  Douglas  Avenue, 
Roseburj ,  Oregon. 

4.  Thusday,  May  27,  6:30  p.m.  to  9:00 
p.m.,  Euj  ene  City  Hall,  Council 
Chambei  5,  777  Pearl  Street,  Eugene, 
Oregon. 

These  learings  are  physically 
accessibl  e  to  people  with  disabilities. 
Requests  for  sign  language 
interpret  ition  or  other  aids  should  be 
directed  :o  Garth  Griffin  (see 
ADDRESSES)  by  7  days  prior  to  each 
meeting  date. 

Requests  for  specific  locations  or 
additional  public  hearings  must  be 
received  by  June  24,  1999  (see 
ADDRESSES). 

Referenc  es 
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complete  list  of  all  references  cited 
maps  describing  the  range  of 
colio  salmon  ESUs  are  available 
(see  ADDRESSES)  or  via  the 
it  www.nwr.noaa.gov. 


Classification 

NMFS  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  for  this 
critical  habitat  designation  made 
pursuant  to  the  ESA.  See  Douglas 
County  V.  Babbitt,  48  F.3d  1495  {9th  Cir. 
1995).  cert,  denied,  116  S.Ct.  698  (1996). 

This  proposed  rule  has  been 
detenhined  to  be  not  significant  for 
piuposes  of  Executive  Order  12866. 

NMFS  proposes  to  designate  only  the 
current  range  of  the  Oregon  Coast  ESU 
as  critical  habitat.  Given  the  affinity  of 
this  species  to  spawn  in  small 
tributaries,  this  ciurent  range 
encompasses  a  wide  range  of  habitat, 
including  headwater  streams,  as  well  as 
mainstem,  off-channel,  and  estuarine 
areas.  Areas  excluded  from  this 
proposed  designation  include  marine 
habitats  in  the  Pacific  Ocean  and 
historically  occupied  areas  above  6 
impassable  dams  and  headwater  areas 
above  impassable  natiual  barriers  (e.g. , 
long-standing,  natural  waterfalls).  Since 
NMFS  is  designating  the  current  range 
of  the  listed  species  as  critical  habitat, 
this  designation  will  not  impose  any 
additional  requirements  or  economic 
effects  upon  small  entities  beyond  those 
which  may  accrue  from  section  7  of  the 
ESA.  Section  7  requires  Federal 
agencies  to  ensure  that  any  action  they 
carry  out,  authorize,  or  fund  is  not  likely 
to  jeopardize  the  continued  existence  of 
any  listed  species  or  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  (ESA  section  7(a)(2)). 
The  consultation  requirements  of 
section  7  are  nondiscretionary  and  are 
effective  at  the  time  of  species'  listing. 
Therefore,  Federal  agencies  must 
consult  with  NMFS  and  ensure  that 
their  actions  do  not  jeopardize  a  listed 
species,  regardless  of  whether  critical 
habitat  is  designated. 

In  the  future,  should  NMFS  determine 
that  designation  of  habitat  areas  outside 
the  species'  current  range  is  necessary 
for  conservation  and  recovery,  NMFS 
will  analyze  the  incremental  costs  of 
that  action  and  assess  its  potential 
impacts  on  small  entities,  as  required  by 
the  Regulatory  Flexibility  Act.  Until  that 
time,  a  more  detailed  analysis  would  be 
prematiu^  and  would  not  reflect  the 
true  economic  impacts  of  the  proposed 
action  on  local  businesses, 
organizations,  and  governments. 

Accordingly,  the  Chief  Counsel  for 
Regulation  of  the  Department  of 
Commerce  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  the 


proposed  critical  habitat  designation,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  described  in 
the  Regulatory  Flexibility  Act. 

This  proposed  rule  does  not  contain 
a  coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  226 

Endangered  and  threatened  species. 
Incorporation  by  reference. 

Dated:  May  4,  1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  226  is  proposed 
to  be  amended  as  follows: 

PART  226— DESIGNATED  CRITICAL 
HABFTAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1533 

§§226^11—226.214    [Added  and  reserved] 

2.  Sections  226.211  through  226.214 
are  added  and  reserved. 

3.  Section  226.215  is  added  to  read  as 
follows: 

§  226.21 5    Oregon  Coast  cotio  salmon 
(Oncorhynchus  kisutch). 

Critical  habitat  is  designated  to 
include  all  river  reaches  accessible  to 
listed  coho  salmon  within  the  range  of 
this  ESU,  except  for  reaches  on  Indian 
lands  defined  in  Table  27  to  this  part. 
Critical  habitat  consists  of  the  water, 
substrate,  and  adjacent  riparian  zone  of 
estuarine  and  riverine  reaches  in 
hydrologic  units  and  counties  identified 
in  Table  27  to  this  part.  Accessible 
reaches  are  those  within  the  historical 
range  of  the  ESU  that  can  still  be 
occupied  by  any  life  stage  of  coho 
salmon.  Inaccessible  reaches  are  those 
above  longstanding,  naturally 
impassable  barriers  (i.e.,  natural 
waterfalls  in  existence  for  at  least 
several  himdred  years)  and  specific 
dams  within  the  historical  range  of  the 
ESU  identified  in  Table  27  to  this  part. 
Hydrologic  units  are  those  defined  by 
the  Depcirtment  of  the  Interior  (DOI), 
U.S.  Geological  Survey  (USGS) 
publication,  "Hydrologic  Unit  Maps," 
Water  Supply  Paper  2294,  1987,  and  by 
the  following  DOI,  USGS,  1:500,000 
scale  hydrologic  unit  map:  State  of 
Oregon  (1974),  which  is  incorporated  by 
reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  USGS  publication  and 


Federal  Register /Vol.  64,  No.  89 /Monday,  May  10,  1999 /Proposed  Rules 


25007 


maps  may  be  obtained  from  the  USGS, 
Map  Sales,  Box  25286,  Denver,  CO 
80225.  Copies  may  be  inspected  at 
NMFS,  Protected  Resources  Division, 
525  NE  Oregon  Street— Suite  500, 
Portland,  OR  97232-2737,  or  NMFS, 
Office  of  Protected  Resources,  1315 
East-West  Highv^ray,  Silver  Spring,  MD 
20910,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC. 

(a)  Oregon  Coast  coho  salmon 
(Oncorhynchus  kisutch).  Critical  habitat 
is  designated  to  include  all  river  reaches 


accessible  to  listed  coho  salmon  from 
coastal  streams  south  of  the  Columbia 
River  and  north  of  Cape  Blanco,  Oregon. 
Critical  habitat  consists  of  the  water, 
substrate,  and  adjacent  riparian  zone  of 
estuarine  and  riverine  reaches 
(including  off-channel  habitats)  in 
hydrologic  units  and  counties  identified 
in  Table  27  of  this  part.  Accessible 
reaches  are  those  within  the  historiccd 
range  of  the  ESU  that  can  still  be 
occupied  by  any  life  stage  of  coho 
salmon.  Inaccessible  reaches  are  those 


above  specific  dams  identified  in  Table 
27  of  this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

(b)  (Reserved] 

Tables  7  through  26  to  this  part    [Added 
and  reserved] 

4.  Tables  7  through  26  to  this  part  are 
added  and  reserved. 

5.  Table  27  is  added  to  part  226  to 
read  as  follows: 


Table  27  to  Part  226— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Oregon  Coast  Coho 
Salmon,  Tribal  Unds  Within  the  Range  of  the  ESU,  and  Dams/Reservoirs  Representing  the  Upstream 
Extent  of  Critical  Habitat 


Hydrologic  unit  name 

Hydrologic 
unit  No. 

Counties  and  tribal  lands  contained  in  hydrologic  unit 
and  within  the  Range  of  ESU  '-^ 



Dams 

Necanicum 

Nehalem  

Wilson-Trask-Nestucca  

Siletz-Yaquina  

17100201 
17100202 

17100203 

17100204 

17100205 
17100206 
17100207 
17100301 

17100302 

17100303 
17100304 

17100305 
17100306 

Clatsop  (OR),  Tillamook  (OR). 

Clatsop  (OR),  Columbia  (OR),  Tillamook  (OR),  Wash- 
ington (OR). 

Lincoln  (OR),  Polk  (OR),  Tillamook  (OR),  Washington 
(OR),  Yamhill  (OR). 

Benton  (OR),  Lincoln  (OR),  Polk  (OR),  Tillamook  (OR); 
Siletz  Tribe. 

Benton  (OR),  Lane  (OR),  Lincoln  (OR). 

Benton  (OR),  Douglas  (OR),  Lane  (OR). 

Douglas  (OR),  Lane  (OR). 

Douglas  (OR),  Lane  (OR)  

Coos  (OR),   Douglas  (OR),  Jackson  (OR),  Josephine 

(OR);  Cow  Creek  Tribe. 
Coos  (OR),  Douglas  (OR),  Lane  (OR). 
Coos  (OR),  Douglas  (OR);  Coos,  Lower  Umpqua,  arxj 

Siuslaw  Tribe;  Coquille  Tribe. 
Coos  (OR),  Curry  (OR),  Douglas  (OR). 
Coos  (OR),  Curry  (OR). 

McGuire  Dam. 

Cooper    Creek    Dam;    Soda 

Dam. 
Ben  Irving  Dam;  Galesville  Dam 

Lower  Pony  Creek  Dam. 

Alsea 

Siuslaw  

Siitcoos  

North  Umpqua 

South  Umpqua  

Umpqua •. 

Coos  

Coquille 

Sixes 

Springs 

'  Some  counties  have  very  limited  overlap  with  estuarine,  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU.  Consult  USGS 
hydrologic  unit  maps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries. 
2  Tribal  lands  are  specifically  excluded  from  critical  habitat  for  this  ESU. 
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This  sect]  on  of  the  FEDERAL  REGISTER 
contains  ( locuments  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  N<  itices  of  hearings  and  investigations, 
committed  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  ♦nd  applications  and  agency 
statements  of  organization  and  functions  are 
examples!  of  documents  appearing  in  this 
section,    i 


DEPARtMENT  OF  COMMERCE 
International  Trade  Administration 


[A-484- 


Electrol^ic  Manganese  Dioxide  From 
Greece:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Extension  of  Final  Results 

agency:  Import  Administration, 
Intematipnal  Trade  Administration, 
Departmpnt  of  Commerce. 


ACTION:  IWotice  of  preliminary  results  of 
antidum  sing  duty  administrative  review 
and  exte  ision  of  final  results. 


SUMMARY :  In  response  to  a  request  by  a 
respond) (nt,  Tosoh  Hellas  A.I.C.,  and  an 
intereste  i  party.  Eveready  Battery 
Corporation,  the  Department  of 
Commer  :e  is  conducting  an 
administrative  review  of  the 
antidum  jing  duty  order  on  electrolytic 
mangane  se  dioxide  from  Greece. 

We  ha  .'e  preliminarily  determined 
that  saleii  by  Tosoh  Hellas  A.I.C.  have 
not  been  made  below  normal  value.  If 
these  pre  liminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  \  ^e  will  instruct  U.S.  Customs  to 
refund  tlje  amount  of  estimated 
antidumping  duties  that  it  collected  on 
all  apprc  priate  entries. 

We  ini  ite  interested  parties  to 
commen  on  these  preliminary  results. 
Parties  w  ho  submit  comments  in  this 
proceedi  ig  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argumen  . 

EFFECTIVI  DATE:  May  10,  1999. 


FOR  FURTjiER  INFORMATION  CONTACT: 
Hermes  1  'inilla  or  Robin  Gray,  Import 
Administration.  International  Trade 
.  U.S.  Department  of 

,  Washington,  D.C.  20230; 

(202)  482^733. 


Adminis  ration 
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SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roxmd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (1998). 

Background 

On  April  17, 1989,  the  Department 
published  in  the  Federal  Register  (54 
FR  15243)  the  antidumping  duty  order 
on  electrolytic  manganese  dioxide 
(EMD)  from  Greece.  On  April  13,  1998, 
the  Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  with  respect  to  the 
antidumping  duty  order  on  EMD  from 
Greece.  Tosoh  Hellas  A.I.C.  (Tosoh) 
requested  a  review  on  April  29,  1998, 
and  Eveready  Battery  Company 
requested  a  review  on  April  30, 1998.  In 
response  to  these  requests,  the 
Department  published  a  notice  of 
initiation  of  administrative  review  on 
May  29,  1998,  in  accordance  with  19 
CFR  351.213(b)  (63  FR  29379).  Although 
we  initiated  on  both  companies  (i.e., 
Tosoh  and  Eveready  Battery  Company), 
we  are  conducting  an  administrative 
review  only  of  Tosoh  because  Eveready 
Battery  Company  is  an  importer  and  not 
a  foreign  manufacturer/exporter.  On 
January  4, 1999,  we  extended  the 
deadline  for  the  preliminary  results  of 
the  review  until  April  29,  1999  (see  64 
FR  85).  The  Department  is  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  EMD  from  Greece.  This 
merchandise  is  currently  classifiable 
under  HTS  item  number  2820.10.0000. 
EMD  is  manganese  dioxide  (MnOi)  that 
has  been  refined  in  an  electrolysis 
process.  The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry-cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip  or  plate,  and  two  grades,  alkaline 
and  zinc  chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  order.  The  written  product 
description  remains  dispositive. 


Extension  of  Final  Results  of  Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary 
determination  is  published.  However,  if 
it  is  not  practicable  to  complete  the 
review  within  the  foregoing  time,  the 
Depcirtment  may  extend  the  120-day 
period  for  making  a  final  determination 
to  180  days. 

We  determine  that  it  is  not  practicable 
to  issue  the  final  results  of  this  review 
within  120  days  for  the  reasons 
contained  in  the  Memorandum  from 
Richard  W.  Moreland  to  Robert  S. 
LaRussa,  April  29.  1999,  on  file  in  Room 
B-099  of  the  Main  Commerce  Building. 
Therefore,  we  are  extending  the  due 
date  for  the  final  results  of  review  to  180 
days  after  the  publication  of  these 
preliminary  results  of  review. 

Period  of  Review 

The  period  of  review  (POR)  is  from 
April  1,  1997,  through  March  31,  1998. 

Product  Comparability  and  Home 
Market  Viability 

In  an  October  16,  1998,  submission, 
and  in  several  subsequent  submissions 
from  Kerr-McGee  Chemical  LLC  and 
Chemeteils  Inc.  (collectively 
"Petitioners"),  the  Petitioners  allege 
three  points  concerning  the  selection  of 
comparable  merchandise:  (1)  the  EMD 
grade  Tosoh  sold  in  the  home  market  is 
not  a  foreign  like  product  under  the 
definition  set  forth  in  sections 
771(16)(B)  or  (C)  of  the  Act;  (2)  the 
market  for  EMD  in  Greece  is  not  viable 
within  the  meaning  of  section 
773(a)(l)(C)(ii)  of  the  Act;  and  (3)  a 
particular  market  situation  exists  which 
warrants  rejection  of  home  market  sales 
for  comparison  purposes. 

We  have  preliminarily  determined  the 
following:  1)  the  subject  merchandise 
sold  in  Greece  is  a  foreign  like  product 
as  defined  under  section  771(16)(B)  of 
the  Act;  (2)  the  home  market  is  viable 
within  the  meaning  of  section 
773{a)(l)(C)(ii)  of  the  Act;  and  (3)  a 
particular  market  situation  does  not 
exist  within  the  meaning  of  section 
773(a)(l)(iii)oftheAct. 

First,  we  examined  whether  the  EMD 
grade  sold  in  the  home  market  met  the 
standards  of  section  771{16)(B)  of  the 
Act.  Specifically,  pursuant  to  section 
771(16){B)  of  the  Act,  we  evaluated  the 
following  criteria:  (1)  whether  the 
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foreign  like  product  was  produced  in 
the  same  coimtry  and  by  the  same 
person  as  the  subject  merchandise;  (2) 
whether  the  merchandise  in  question  is 
like  in  component  material  or  materials 
and  in  the  purposes  for  which  used;  and 
(3)  whether  the  two  grades  (i.e.,  zinc- 
chloride  and  alkaline)  of  EMD  are 
approximately  equal  in  commercial 
value. 

Based  on  the  information  provided  on 
the  record  we  foimd  that  the 
merchandise  in  question  is  produced  in 
the  same  country  and  by  the  same 
person  as  the  subject  merchandise.  In 
addition,  we  found  that  both  grades  of 
EMD  are  produced  using  the  same 
component  materials  and  both  grades 
are  used  in  the  production  of  dry-cell 
batteries. 

With  regard  to  the  commercial-value 
criterion,  we  preliminarily  determine 
that  the  two  products  are 
"approximately  equal  in  commercial 
value"  as  set  forth  in  section 
771(16)(B)(iii)  of  the  Act,  based  on 
Tosoh's  statement  that  "there  is  no 
significant  disparity  between  the  grades 
that  would  prevent  their  being  used  for 
a  proper  price-to-price  comparison." 
See  Tosoh's  January  25,  1999, 
submission  at  page  14.  In  addition,  the 
products  satisfy  our  twenty-percent 
difference-in-merchandise  test  which 
we  generally  apply  to  evaluate  the 
commercial-value  criterion  of  the 
statute.  We  have  solicited  additional 
information  on  this  issue,  however-,  and 
will  analyze  the  issue  further  before 
making  our  final  determination. 

Based  on  the  reasons  stated  above,  we 
determined  that  zinc-chloride-grade 
EMD  is  a  foreign  like  product  as  defined 
under  section  771(16){B)  of  the  Act.  For 
a  detailed  explanation  of  our  analysis, 
see  the  Decision  Memorandum  from 
Office  Director  to  Deputy  Assistant 
Secretary  dated  April  29,  1999. 

Second,  we  analyzed  whether  the 
home  market  for  EMD  is  viable  within 
the  meaning  of  section  773(a)(l)(C)(ii)  of 
the  Act.  Section  773(a)(l){B)(i)  of  the 
Act  identifies  normal  value  as  the  price 
at  which  the  foreign  like  product  is  first 
sold  for  consumption  in  the  exporting 
country.  Pursuant  to  section  773(a)  of 
the  Act,  the  Department  will  use  sales 
in  the  home  market  as  the  basis  for 
calculating  normal  value  unless  one  of 
the  conditions  in  section  773(a)(1)(C) 
applies,  in  which  case  the  Department 
may  use  third-country  sales  as  a  basis 
for  normal  value.  Where  the  home 
market  is  not  viable,  the  Department 
calculates  normal  value  based  on  sales 
to  a  viable  third-country  market  or  on 
constructed  value.  Under  section 
773(a)(l)(C){ii)  of  the  Act,  the  home 
market  is  viable  where  the  Department 


determines  that  the  aggregate  quantity 
(or,  if  quantity  is  not  appropriate,  value) 
of  the  foreign  like  product  sold  by  an 
exporter  or  producer  in  a  country  is  five 
percent  or  more  of  the  aggregate 
quantity  (or  value)  of  its  sales  of  the  like 
product  to  the  United  States.  The  statute 
provides  further  that,  where  the 
aggregate  quantity  (or  value)  of  the 
foreign  like  product  sold  in  the  home 
market  is  below  five  percent  of  the 
aggregate  quantity  (or  value)  of  sales  of 
the  subject  merchandise  in  the  United 
States,  this  amount  will  normally  be 
considered  to  be  insufficient.  See 
section  773(a)(1)(C)  of  the  Act. 

To  determine  whether  sales  of  the 
foreign  like  product  in  the  home  market 
are  in  sufficient  quantity  to  form  the 
basis  for  normal  value,  we  compared 
Tosoh's  aggregate  quantity  of  sales  of 
the  foreign  like  product  in  the  home 
market  to  the  aggregate  quantity  of  its 
sales  of  the  subject  merchandise  to  the 
United  States.  Based  on  the  information 
submitted  by  Tosoh.  we  determined  that 
Tosoh's  home  market  sales  exceed  the 
five-percent  threshold  required  to  find 
them  viable  as  defined  in  section 
773(a)(l)(C)(ii)oftheAct. 

In  their  October  16,  1998,  submission, 
the  Petitioners  note  that  section 
773(a)(l)(C)(iii)  of  the  Act  authorizes  the 
Department  to  use  third-country  sales 
for  its  price-to-price  comparison  when  a 
particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison  with  the  export  price 
or  constructed  export  price.  Citing  the 
Department's  decision  to  use  third- 
country  sales  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Fresh 
Salmon  From  Chile,  63  FR  31411  (June 
9,  1998)  [Salmon  from  Chile],  the 
Petitioners  contend  that  there  are 
several  similarities  between  that  case 
and  this  one.  For  example,  they  assert 
that  the  key  factors  in  the  Department's 
particular-market-situation 
determination  in  Salmon  from  Chile 
were  that  the  home  market  sales 
involved  almost  exclusively  "off- 
quality"  grades  of  salmon  that  were  not 
sold  in  the  United  States  and  such  sales 
were  incidental  to  respondents. 
According  to  the  Petitioners, 
comparable  factors  are  also  present  in 
this  case:  (1)  Tosoh's  home  market  sales 
during  the  review  period  consisted 
solely  of  a  grade  of  EMD  for  which  there 
is  no  market  in  the  United  States;  and 
(2)  the  home  market  sales  are  for  an 
aberrant  use  and  of  such  small  volume 
as  to  be  incidental  to  Tosoh.  The 
Petitioners  rely  on  the  Statement  of 
Administrative  Action  (SAA)  that 
accompanied  the  URAA,  H.  Doc.  103- 
316,  vol.  1, 103d  Cong.,  2d  Sess.  at  822 
(1994),  which,  they  assert,  establishes 


that  a  particular  market  situation  might 
exist  where  a  single  sale  in  the  home 
market  exceeds  the  quantitative  viability 
threshold  of  five  percent  or  where  there 
is  government  control  over  pricing  to 
such  an  extent  that  home  market  prices 
cannot  be  considered  to  be  set 
competitively.  In  addition,  the 
Petitioners  contend,  the  SAA  also 
mentions  situations  in  which  demand 
patterns  are  different  in  the  foreign 
market  and  the  United  States  as  a 
possible  circumstance  for  finding  a 
particular  market  situation  and  basing 
normal  value  on  sales  to  a  different 
market. 

We  have  found  no  evidence  of  a 
particular  market  situation,  within  the 
meaning  of  section  773(a)(l)(C){iii)  of 
the  Act,  which  would  prevent  a  proper 
price  comparison  and  which  warrants  a 
departure  from  the  normal  five-percent 
viability  test.  For  example,  there  is  no 
evidence  to  suggest  that  a  single  sale  in 
the  home  market  constitutes  five 
percent  of  sales  to  the  United  States, 
that  there  are  extensive  government 
controls  over  pricing  in  the  Greek  home 
market,  or  that  there  are  differing 
patterns  of  demand  for  EMD  in  the 
United  States  and  in  the  home  market. 
For  a  detailed  explanation  of  our 
analysis,  see  our  Decision 
Memorandum. 

Regarding  the  Petitioners'  reliance  on 
Salmon  from  Chile,  in  that  case  the 
Department  determined  that  a  particular 
market  situation  existed  because  the 
home  market  was  incidental  to  the 
respondents'  operations.  The 
Department  foimd  that  the  merchandise 
sold  in  the  home  market  was  comprised 
mostly  of  "industrial"  or  "off-quality" 
grade  salmon  (i.e.,  salmon  with  severe 
defects  or  of  poor  quality)  sold  directly 
from  the  factory  depending  on 
availability  whereas  the  merchandise 
sold  in  the  U.S.  market  was  comprised 
of  "premium"  grade  sold  through 
distributors.  The  record  in  this  case 
does  not  demonstrate  that  the  EMD 
Tosoh  sold  in  the  home  market  had 
severe  defects  or  was  of  poor  quality.  In 
addition,  unlike  in  Salmon  from  Chile, 
the  respondent  in  this  case  guarantees 
the  quality  of  its  products,  regardless  of 
EMD  grade,  and  both  types  of  EMD 
grades  meet  the  general  specifications 
customers  required.  Also,  we  have  not 
foimd  any  evidence  to  suggest  that 
home  market  sales  are  incidental  to 
Tosoh. 

Therefore,  we  have  used  Tosoh'a 
home  market  sales  in  our  determination 
of  normal  value  for  these  preliminary 
results. 
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of  our  questionnaire.  See 
Memorandum  dated  April  29, 
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Normal  Value 

In  ca  culating  normal  value,  as  we 
stated  a  bove,  we  determined  that  the 
quantit  i  of  foreign  like  product  sold  by 
the  res]  ondent  in  the  exporting  country 
was  sui  ficient  to  permit  a  proper 
compaiison  with  the  sales  of  the  subject 
mercha  adise  to  the  United  States 
pursuant  to  section  773(a)(1)  of  the  Act 
becausi  i  the  quantity  of  sales  in  the 
home  n  larket  was  greater  than  five 
percent  of  the  sales  to  the  U.S.  market. 
Therefc  re,  in  accordance  with  section 
773(a)(  )(B)(i)  of  the  Act,  we  based 
normal  value  on  the  price  at  which  the 
foreign  like  product  was  for 
consumption  in  the  exporting  country. 
See  An  dysis  Memorandum  dated  April 
29,  199  3. 

We  c  ilculated  monthly,  weighted- 
average  normal  values.  Because 
identic  il  merchandise  was  not  sold 
during  he  relevant  contemporaneous 
period,  we  compared  U.S.  sales  to  sales 
of  the  r  lost  similar  foreign  like  product 
in  accordance  with  section  771(16)(B)  of 
the  Act 

Hom  J  market  prices  were  based  on 
packed  free-on-truck  prices  to  the 


unaffiliated  piu'chasers  in  the  home 
market.  Where  applicable,  we  made 
adjustments  for  differences  in  packing 
and  for  movement  expenses  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act.  We  also  made 
adjustments  for  differences  in  costs 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act. 

Level  of  Trade 

To  the  extent  practicable,  we 
determined  normal  value  for  sales  at  the 
same  level  of  trade  as  the  U.S.  sales  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  The  normal  value  level  of  trade 
is  that  of  the  starting-price  sales  in  the 
home  market,  as  adjusted  under  section 
772(d)  of  die  Act.  See  19  CFR 
351.412(c)(ii). 

To  determine  whether  home  market 
sales  were  at  a  different  level  of  trade 
than  U.S.  sales,  we  examined  stages  in 
the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  the 
unaffiliated  customer.  Tosoh  reported 
one  channel  of  distribution  in  the  home 
market.  Therefore,  we  found  that  the 
one  home  market  chaimel  constituted 
one  level  of  trade.  Al'  of  Tosoh's  U.S. 
sales  were  CEP  sales.  In  this  case,  we 
identified  the  level  of  trade  based  on  the 
price  after  the  deduction  of  expenses 
and  profit  under  section  772(d)  of  the 
Act.  Based  on  our  analysis,  we 
considered  CEP  sales  to  constitute  a 
single  level  of  trade.  Based  on  the 
record,  we  found  that  there  were 
significant  differences  between  the 
selling  activities  associated  with  the 
home  market  level  of  trade  and  those 
associated  with  the  CEP  level  of  trade. 
Therefore,  we  determined  that  CEP  sales 
are  at  a  different  level  of  trade  than  the 
home  market  sales.  Consequently,  we 
could  not  match  U.S.  sales  to  sales  at 
the  same  level  of  trade  in  the  home 
market.  Moreover,  data  necessary  to 
determine  a  level-of-trade  adjustment 
was  not  available.  Therefore,  because 
home  market  sales  were  made  at  a  more 
advanced  stage  of  distribution  than  that 
of  the  CEP  level,  we  made  a  CEP-offset 
adjustment  when  comparing  CEP  and 
home  market  sales  in  accordance  with 
section  773(a)(7)(B)  of  die  Act.  For  a 
more  detailed  description  of  our 
analysis,  see  the  Level-of-Trade  section 
of  our  Analysis  Memorandum  dated 
April  29,  1999. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margin  for  the  period 


April  1,  1997,  through  March  31,  1998 
to  be  as  follows: 


Company 

Margin 
(Percent) 

Tosh 

000 

Public  Comment 

Because  we  are  requesting  additional 
information,  we  will  establish  a  briefing 
schedule  at  a  later  date.  Parties  should 
contact  the  Department  within  15  days 
of  the  date  of  publication  of  this  notice 
for  the  briefing  and  hearing  schedide.  A 
list  of  authorities  used,  a  table  of 
contents,  and  an  executive  sununary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed. 

Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All 
memoranda  to  which  we  refer  in  this 
notice  can  be  found  in  the  public 
reading  room,  located  in  the  Central 
Records  Unit,  room  B-099  of  the  main 
Department  of  Commerce  building.  Any 
hearing,  if  requested,  will  be  held  three 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  hearing.  The  Department  will  issue 
final  results  of  this  review  within  180 
days  of  publication  of  these  preliminary 
results. 

Upon  completion  of  the  final  results 
of  this  administrative  review,  if  there  is 
no  change  from  our  preliminary  results, 
we  will  instruct  the  U.S.  Customs 
Service  to  liquidate  all  appropriate 
entries  at  widiout  regard  to  antidumping 
duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash-deposit  rate  for  Tosoh  will  be  the 
rate  established  in  the  final  results  of 
this  review  (except  that  no  deposit  will 
be  required  if  the  firm  has  a  zero  or  de 
minimis  margin,  i.e.,  a  margin  less  than 
0.5  percent);  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
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above,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value 
investigation  (LTFV),  but  the 
manufacturer  is,  the  cash-deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  36.72  percent.  This 
is  the  "all  others"  rate  from  the  LTFV 
investigation  which  we  are  reinstating 
in  accordance  with  the  decisions  by  the 
Court  of  International  Trade  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79  (May  25,  1993),  and  Federal- 
Mogul  Corporation  and  The  Tonington 
Company  V.  United  States,  Slip  Op.  93- 
83  {May  25, 1993).  These  cash-deposit 
rates,  when  imposed,  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  April  29, 1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-11723  Filed  5-7-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-501] 

Final  Results  of  Expedited  Sunset 
Review:  Natural  Bristle  Paintbrushes 
and  Brush  Heads  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  natural  bristle 
paintbrushes  and  brush  heads  from  the 
People's  Republic  of  China. 


SUMMARY:  On  January  4,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  order  on  natural 
bristle  paintbrushes  and  brush  heads 
from  the  People's  Republic  of  China  (64 
FR  364)  pursuant  to  section  751(c)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  substantive  comments 
filed  on  behalf  of  the  domestic  industry 
and  inadequate  response  (in  this  case, 
no  response)  fi-om  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  May  10,  1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  {''Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16. 1998)  {" Sunset  Policy 
Bulletin"]. 

Scope 

The  merchandise  subject  to  this 
antidumping  order  is  natural  bristle 
paint  brushes  and  brush  heads  fi'om  the 
People's  Republic  of  China.  Natural 
bristle  "bristle  packs,"  which  are  groups 
of  natural  bristles  held  together  at  the 
base  with  glue  that  closely  resemble  a 
traditional  paintbrush  head  are  within 
the  scope  of  the  order.'  Excluded  from 
the  order  are  paintbrushes  with  a  blend 


of  60  percent  synthetic  and  40  percent 
natural  fibers. ^  The  merchandise  under 
review  is  currently  classifiable  under 
item  9603.40.40.40  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS).  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  is 
dispositive. 

This  review  covers  imports  from  all 
manufacturers  and  exporters  of  Chinese 
natural  bristle  paintbrushes  and  brush 
heads. 

Background 

On  January  4,  1999,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  order  on  natural  bristle 
paintbrushes  and  brush  heads  from  the 
People's  Republic  of  China  (64  FR  364), 
pursuant  to  section  751(c)  of  the  Act. 
The  Department  received  a  Notice  of 
Intent  to  Participate  on  behalf  of  the 
Paint  Applicator  Division  ("PAD")  of 
the  American  Brush  Manufacturers 
Association  and  its  participating 
members  on  January  19,  1999,  within 
the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  PAD  claimed  interested 
party  status  under  771(9)(E)  of  the  Act 
as  a  trade  association,  the  majority  of 
whose  members  manufacture,  produce, 
or  wholesale  a  domestic  like  product  in 
the  U.S.  The  member  companies  of  PAD 
also  claimed  interested  party  status 
under  771(9)(C)  of  the  Act  as  U.S. 
producers  of  a  domestic  like  product.' 
In  addition,  PAD  indicated  that  five  of 
its  member  companies  were  among  the 
original  petitioners  in  the  proceeding.* 
We  received  a  complete  substantive 
response  from  PAD  on  February  3,  1999, 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C),  the  Department 
determined  to  conduct  an  expedited, 
120-day,  review  of  this  order. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 


'  See  Memo  to  )oe  Spetrini,  Re:  Final  Scope 
Ruling  on  Antidumping  Duty  Order  on  Natural 
Bristle  Paintbrushes  and  Brush  Heads  from  the 
People's  Republic  of  China  (May  12. 1997). 


-  See  Scope  Bulings.  59  FR  25615  (May  17.  1994). 

'  The  members  of  PAD  are:  EZ  Paintr  Corporation. 
Bestt  Liebco,  Wooster  Brush  Company.  Purdy 
Corporation,  Tru*Ser\'  Manufacturing  and  Linzer 
Products  Corporation. 

*  These  five  companies  are:  EZ  Paintr 
Corporation.  Bestt  Liebco  (formerly  Joseph 
Lieberman  &  Sons.  Inc.).  Wooster  Brush  Company, 
Purdy  Corporation,  Tru'Serv  Manufacturing 
(formerly  Baltimore  Brush  &  Roller  Co.,  Inc.). 
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Continitation  or  Recurrence  of 
Dumping 

Draw  ing  on  the  guidance  provided  in 
the  legi  ;lative  history  accompanying  the 


Urugu 

(" 

Admin 
H.R.  Di 
House 


Round  Agreements  Act 
").  specifically  the  Statement  of 
itrative  Action  ("the  SAA"), 

No.  103-316,  vol.  1  (1994),  the 
eport,  H.R.  Rep.  No.  103-826, 
pt.l  (19l94),  and  the  Senate  Report,  S. 
Rep.  Nc .  103-412  (1994),  the 
Depart!  lent  issued  its  Sunset  Policy 
BuIIetii  providing  guidance  on 
method  ological  and  analytical  issues, 
includi  ig  the  bases  for  likelihood 
determi  nations.  In  its  Sunset  Policy 
BuIIetii ,  the  Department  indicated  that 
determi  nations  of  likelihood  will  be 
made  o  i  an  order-wide  basis  (see 
section  II. A. 3).  In  addition,  the 
Departi  lent  indicated  that  normally  it 
will  del  ermine  that  revocation  of  an 
antidun  iping  order  is  likely  to  lead  to 
continu  ation  or  recurrence  of  dumping 
where  ( i)  Dumping  continued  at  any 
level  ab  ove  de  minimis  after  the 
issuanc  j  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuanc  j  of  the  order,  or  (c)  dumping 
was  elii  ainated  after  the  issuance  of  the 
order  aj  id  import  volumes  for  the 
subject  merchandise  declined 
significmtly  (see  section  II.A.3). 
In  adi  lition  to  the  guidance  on 
likelihc  od  determinations  provided  in 
the  Suji  set  Policy  Bulletin  and 
legislatve  history,  section  751(c)(4)(B) 
of  the  /  ct  provides  that  the  Department 
shall  d(  termine  that  revocation  of  an 
order  is  likely  to  lead  to  continuation  or 
recurre  ice  of  dumping  where  a 
responc  ent  interested  party  waives  its 
particif  ation  in  the  sunset  review.  In 
the  inst  mt  review,  the  Department  did 
not  rec(  ive  a  response  from  any 


respondent  interested  party.  Pursuant  to 
section  351.218(d)(2)(iii)  of  the  Sunset 
Regulations,  this  constitutes  a  waiver  of 
participation. 

The  antidumping  duty  order  on 
natural  bristle  paintbrushes  and  brush 
heads  from  the  People's  Republic  of 
China  was  published  in  the  Federal 
Register  on  February  14,  1986  (51  FR 
5580).  Since  that  time,  the  Department 
has  conducted  several  administrative 
reviews.'  The  order  remains  in  effect  for 
all  manufacturers  and  exporters  of  the 
subject  merchandise. 

In  its  substantive  response,  PAD 
argues  that  the  Department  should 
determine  that  revocation  of  the 
antidumping  duty  order  on  imports  on 
natural  bristle  paintbrushes  and  brush 
heads  and  brush  heads  from  China 
would  likely  result  in  the  continuation 
of  dumping  in  the  United  States  (see 
February  3,  1999  Substantive  Response 
of  PAD  at  11).  With  respect  to  whether 
dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order,  PAD  states  that  dumping  has 
continued  at  substantial  margins  since 
the  order  was  imposed  in  1986  (see 
February  3,  1999  Substantive  Response 
ofPADat  12). 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  order,  PAD  states  that 
imports  of  natural  bristle  paintbrushes 
from  China  have  declined  significantly 
since  the  order  was  imposed  (see 
February  3,  1999  Substantive  Response 
of  PAD  at  14).  Citing  USDOC  trade 
statistic  data  and  U.S.  Census  Bureau 
trade  statistic  data,  PAD  asserts  that 
imports  of  the  subject  merchandise  have 
decreased  from  38,000,000  units  in  1984 
(the  last  full  year  before  the  petition  was 
filed)  to  1,225.000  units  in  1997  (the 
most  recent  full  year  for  which  data  are 
available).  PAD  notes,  however,  the 
imports  of  subject  merchandise 
continue. 

In  conclusion.  PAD  argues  that  the 
Department  should  determine  that  there 
is  a  likelihood  that  dumping  would 
continue  were  the  order  revoked 
because  (1)  Dumping  margins  above  de 
minimis  levels  have  been  in  place  since 
the  imposition  of  the  order.  (2)  imports 


'  See  Natural  Bristle  Paint  Brushes  and  Brush 
Heads  From  the  People's  Republic  of  China:  Final 
Results  of  Administrative  Review  of  Antidumping 
Order.  55  FR  42599  (October  22,  1990);  Natural 
Bristle  Paint  Brushes  and  Brush  Heads  From  the 
People 's  Republic  of  China;  Final  Results  of 
Administrative  Review  of  Antidumping  Order.  61 
FR  52917  (October  9, 1996);  Natural  Bristle  Paint 
Brushes  and  Brush  Heads  From  the  People's 
Republic  of  China:  Final  Results  of  Administrative 
Review  of  Antidumping  Order.  62  FR  11823  (March 
13,  1997);  and  Natural  Bristle  Paint  Brushes  and 
Brush  Heads  From  the  People's  Republic  of  China: 
Final  Results  of  Administrative  Review  of 
AnUdumping  Order,  63  FR  12449  (March  13, 1998). 


of  subject  merchandise,  while 
significantly  below  pre-order  levels, 
have,  nevertheless,  continued  since  the 
issuance  of  the  order,  and  (3)  there  was 
an  increase  in  imports  fi-om  1994  to 
1995  which  coincided  with  the  period 
of  review  in  which  the  Department 
preliminarily  determined  that  imports 
were  being  dumped  at  substantial 
margins. 

As  discussed  in  Section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  Dumping 
margins  above  de  minimis  levels 
continue  to  exist  for  shipments  of  the 
subject  merchandise  from  all  Chinese 
producers/exporters.* 

Consistent  with  section  752(c)  of  the 
Act.  the  Department  also  considered  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  The  Department, 
utilizing  U.S.  Census  Bureau  IM146 
reports  and  data  from  our  original 
investigation  and  subsequent 
administrative  reviews,  can  confirm  that 
imports  of  the  subject  merchandise 
decreased  sharply  following  the 
imposition  of  the  order  but  have 
continued  in  commercial  quantities 
throughout  the  life  of  the  order. 

Based  on  this  analysis,  the 
Department  finds  that  the  existence  of 
dumping  margins  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Deposit  rates  above  de 
minimis  levels  continue  in  effect  for 
exports  of  the  subject  merchandise  by 
all  known  Chinese  manufacturers/ 
exporters.  Therefore,  given  that 
dumping  has  continued  over  the  life  of 
the  order,  respondent  interested  parties 
have  waived  their  right  to  participate  in 
this  review  before  the  Department,  and 
absent  argument  and  evidence  to  the 
contreiry,  the  Department  determines 
that  dumping  is  likely  to  continue  if  the 
order  were  revoked. 


*  See  Natural  Bristle  Paint  Brushes  and  Brush 
Heads  From  the  People's  Republic  of  China:  Final 
Results  of  Administrative  Review  of  Antidumping 
Order.  55  FR  42599  (October  22.  1990);  Natural 
Bristle  Paint  Brushes  and  Brush  Heads  From  the 
People's  Republic  of  China:  Final  Results  of 
Administrative  Review  of  Antidumping  Order,  61 
FR  52917  (October  9. 1996);  Natural  Bristle  Paint 
Brushes  and  Brush  Heads  From  the  People's 
Republic  of  China:  Final  Results  of  Administrative 
Review  of  Antidumping  Order,  62  FR  1 1823  (March 
13, 1997);  and  Natural  Bristle  Paint  Brushes  and 
Brush  Heads  From  the  People's  Republic  of  China: 
Final  Results  of  Administrative  Review  of 
Antidumping  Order.  63  FR  12449  (March  13.  1998). 
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Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  otiiers"  rate 
ft'om  the  investigation.  (See  section 
II.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  [See  sections  II. B. 2  and 
3  of  the  Sunset  Policy  Bulletin.) 

The  Department,  in  its  notice  of  the 
antidumping  duty  order  on  natural 
bristle  paintbrushes  and  brush  heads 
from  the  PRC,  established  a  country- 
wide weighted-average  dumping  margin 
of  127.07  percent  for  all  imports  of  the 
subject  merchandise  from  the  People's 
Republic  of  China  (51  FR  5580, 
February  14,  1986).  We  note  that,  to 
date,  the  Department  has  not  issued  any 
duty  absorption  findings  in  this  case. 

In  its  substantive  response,  PAD 
argues  that  the  Department  should 
report  to  the  Commission  the  more 
recently  calculated  and  higher  margin  of 
351.92  percent  for  all  Chinese  exporters 
and  producers  (61  FR  52917,  October  9, 
1996).^  PAD  asserts  that  the 
circumstances  for  reporting  a  more 
recent  and  higher  margin  as  described 
by  the  Department  in  its  policy  bulletin 
and  recent  determinations  are  present 
(see  February  3,  1999  Substantive 
Response  of  PAD  at  18).  Citing  the 
Sunset  Policy  Bulletin,  PAD  states  that 
in  certain  circumstances,  because  a 
foreign  exporter  or  producer  may 
"choose  to  increase  dumping  in  order  to 
maintain  or  increase  market  share," 
higher,  more  recently  calculated 
margins  may  be  more  probative  of  a 
company's  likely  behavior  in  the 
absence  of  the  order. 

The  Department  agrees  with  PAD's 
argument  concerning  the  choice  of  the 
margin  rate  to  report  to  the  Commission. 
We  find  increasing  import  volumes 
coupled  with  increasing  dumping 
margins  provide  sufficient  cause  for  the 
Department  to  report  to  the  Commission 


■'  PAD  states  that  the  Department  has  issued  final 
determinations  of  dumping  margins  of  351 .92 
percent  for  a  total  of  six  companies  in  three 
different  review  periods  (1994-1995,  1995-1996, 
and  1996-1997)  and  a  preliminary  determination  of 
a  dumping  margin  of  351.92  percent  for  one 
additional  company  in  a  fourth  review  period 
(1997-1998)  (February  3. 1999  Substantive 
Response  of  PAD  at  18, 19). 


a  rate  other  than  that  calculated  in  the 
original  investigation." 

The  Department  established  on 
February  14,  1986,  in  the  antidumping 
duty  order,  a  deposit  rate  of  127.07 
percent  on  all  PRC-origin  natiu-al  bristle 
paintbrushes  and  brush  heads.  On 
October  22, 1990,  the  Department 
calculated  a  margin  rate  for  Peace 
Target,  Inc.  of  47.1  percent  (55  FR 
42599,  42601);  all  other  Chinese 
producers/exporters  retained  the 
deposit  rate  established  in  the 
antidumping  duty  order  (51  FR  5580). 
These  deposit  rates  remained  in  effect 
until  October  9,  1996  at  the  conclusion 
of  the  1994/1995  administrative  review 
[see  61  FR  52917).  The  Department,  in 
the  Final  Results  of  the  1994/1995 
administrative  review,  calculated 
dumping  margins  of  351.92  percent  and 
therefore,  established  duty  deposit 
requirements  for  both  Hebei  Animal  By- 
products Import/Export  Corporation  and 
the  PRC  as  a  whole  (61  FR  52920).  For 
the  Final  Results  of  the  1995/1996 
administrative  review,  the  Department 
established  a  deposit  rate  of  351.92 
percent  for  all  Chinese  producers/ 
exporters  of  the  subject  merchandise. 
Although  it  appears  that  imports  during 

1994  increased  only  slightly,  there  was 
a  dramatic  increase  in  imports  during 
1995,  increasing  roughly  200  percent 
from  1994  levels.^  Therefore,  the 
significant  rise  in  the  dumping  margin 
diu-ing  this  period  was  associated  with 
a  substantial  increase  in  imports. 
Following  the  publication  of  the  1994/ 

1995  Final  Resuhs  on  October  9,  1996, 
imports  of  the  subject  merchandise 
dramatically  decreased,  falling  by 
almost  70  percent  between  1995  and 
1996. '0 

According  to  the  Sunset  Policy 
Bulletin,  "a  company  may  choose  to 
increase  dumping  in  order  to  maintain 
or  increase  market  share.  As  a  result, 
increasing  margins  may  be  more 
representative  of  a  company's  behavior 
in  the  absence  of  an  order"  [see  section 
n.B.2  of  the  Sunset  Policy  Bulletin).  \n 
addition,  the  Sunset  Policy  Bulletin 


'  The  Department  recognizes  that  where  a  more 
recent  dumping  margin  is  "more  representative  of 
a  company's  behavior  in  the  absence  of  the  order," 
that  is  the  margin  that  should  be  reported  to  the 
Commission  (see  section  n.B.2  of  the  Sunset  Policy 
Bulletin].  The  "more  representative"  standard  may 
be  satisfied  if  the  Department  finds  an  "increase  in 
imports  ...  corresponding  to  the  increase  in  the 
dumping  margin"  [see  Final  Results  of  Expedited 
Sunset  Review:  Barium  Chloride  From  the  People's 
Republic  of  China.  64  FR  5633,  5635  (February  4. 
1999). 

'According to  U.S.  Census  Bureau  IM146 
Reports,  in  1995,  subject  merchandise  increased  by 
more  than  7  million  units,  from  3.3  million  units 
in  1994  to  10.4  million  units  in  1995. 

'°See  U.S.  Census  Bureau  IM146  Reports  for 
HTSUS  item  number  9603.40.40.40. 


notes  that  the  Department  will  normally 
consider  market  share.  However,  absent 
information  on  relative  market  share, 
and  absent  argument  or  evidence  to  the 
contrary,  we  have  relied  on  import 
volumes  in  the  present  case.  Therefore, 
in  light  of  the  correlation  between  an 
increase  in  imports  and  an  increase  in 
the  dumping  margins,  the  Department 
finds  this  more  recent  rate  is  the  most 
probative  of  the  behavior  of  Chinese 
producers/exporters  of  natural  bristle 
paintbrushes  and  brush  heads  if  the 
order  were  revoked.  Thus,  the 
Department  will  report  to  the 
Commission  the  company-specific  rate 
and  country-wide  rate  from  the  Final 
Results  of  the  administrative  review  for 
the  period  February  1,  1994  through 
January  31,  1995  as  contained  in  the 
Final  Results  of  Review  section  of  this 
notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margin  listed  below: 


Manuf  actu  rer/exporter 

Margin 
(percent) 

Het)ei  Animal  By-Products  Im- 
(Dort/Export  Corp 

351.92 

All  Other  Chinese  Manufactur- 
ers/Exporters   

351.92 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c).  752,  and  777(i)(l)  of  the  Act. 

Dated:  May  4,  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-11719  Filed  5-7-99;  8:45  am] 
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DEPAF  TMENT  OF  COMMERCE 
International  Trade  Administration 

[A-58(>4807] 

Polyethylene  Terephthalate  Film  From 
Korea:  Preliminary  Results  of 
Antidutnping  Duty  New  Shipper 
Review^ 

agency:  Import  Administration, 
International  Trade  Administration, 
Departiient  of  Commerce. 
action;  Notice  of  preliminary  results  of 
antidiu^ping  duty  new  shipper  review. 


SUMMARY:  In  response  to  a  request  from 
one  res  jondent,  the  Department  of 
Comme  rce  (the  Department)  is 
conducting  a  new  shipper  review  of  the 
antiduifaping  duty  order  on 
polyeth  ylene  terephthalate  film,  sheet, 
and  stri  p  (PET  film)  from  the  Republic 
of  Kore  i.  The  review  covers  one 
manufa  cturer/exporter  of  the  subject 
mercha  adise  to  the  United  States  and 
the  period  June  1, 1997  through  May  31, 
1998.  We  preliminarily  determine  that 
HSI  Industries  (HSI)  did  not  sell  subject 
mercha  idise  below  normal  value  (NV) 
during  he  period  of  review.  If  these 
preliminary  results  are  adopted  in  our 
final  re!  ults  of  review,  we  will  instruct 
the  U.S  Customs  Service  to  assess  no 
antidus  »ping  duties  for  HSI  for  the 
period  ( lovered  by  this  new  shipper 
review. 

Inter*  sted  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  vho  submit  argument  in  this 
proceec  ing  are  requested  to  submit  with 
the  argument:  (1)  a  statement  of  issues 
and  (2)  i  summary  of  the  argiunents  (no 
longer  than  five  pages,  including 
footnotes). 

EFFECTIVE  DATE:  May  10,  1999. 
FOR  FUPblER  INFORMATION  CONTACT: 


Michae 


effectiv(  > 
to  the 


Heaney  or  John  Kugelman, 
AD/CVt  Enforcement  Group  01,  Office 
8,  Impol  Administration,  International 
Trade  y^  dministration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washin  jton,  D.C.  20230;  telephone 
(202)  4J  2-4475/0649. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citation  i  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
date  of  the  amendments  made 
by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 

indicated,  all  citations  to  the 
lient's  regulations  are  to  the 
gulati^ns  codified  at  19  CFR  part  351 


Act 


otherwipe 

Depart: 

re; 

(1998) 

SUPPl£lllENTARY  INFORMATION: 


Background 

On  June  30,  1998  and  July  1,  1998,  the 
Department  received  requests  from  HSI 
and  Kohap,  Ltd.  (Kohap)  for  new 
shipper  reviews  pursuant  to  section 
751(a)(2)  of  the  Act  and  §  351.214(b)  of 
the  Department's  regulations.  On  July 
16,  1998,  we  published  the  notice  of 
initiation  for  this  new  shipper  review 
(63  FR  38371).  On  August  12,  1998, 
Kohap,  Ltd.  (Kohap)  withdrew  its 
request  for  a  new  shipper  review.  On 
December  7,  1998,  we  postponed  the 
preliminary  results  until  May  12,  1999, 
and  rescinded  the  review  with  respect 
to  Kohap  (63  FR  67455). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  all  gauges  of  raw, 
pretreated,  or  primed  polyethylene 
terephthalate  fihn,  sheet,  and  strip, 
whether  extruded  or  coextruded.  The 
films  excluded  from  this  review  are 
metallized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
siufaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
apphcation  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

The  review  covers  the  period  Jime  1 , 
1997  through  May  31,  1998.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act,  as  amended. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PET 
film  in  the  United  States  were  made  at 
less  than  fair  value,  we  compared  USP 
to  the  NV,  as  described  in  the  "United 
States  Price"  and  "Normal  Value" 
sections  of  this  notice.  In  accordance 
with  section  777A(d)(2)  of  the  Act,  we 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  U.S.  transactions. 

United  States  Price  (USP) 

In  calculating  USP,  the  Department 
treated  HSI's  sales  as  export  price  (EP) 
sales,  because  the  merchandise  was  sold 
to  unaffiliated  U.S.  purchasers  prior  to 
the  date  of  importation  and  constructed 
export  price  (CEP)  methodology  was  not 


otherwise  indicated.  See  section  772(a) 
of  the  Act. 

EP  was  based  on  the  delivered  price 
to  unaffiliated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  Korean  inland  freight, 
Korean  brokerage  charges,  ocean  freight, 
U.S.  brokerage  charges,  U.S.  inland 
freight,  and  U.S.  customs  duties.  We 
made  an  addition  to  EP  for  duty 
drawback  pvusuant  to  section 
772(c)(1)(B)  of  the  Act. 

Normal  Value  (NV) 

In  order  to  determine  whether  there 
were  sufficient  sales  of  PET  film  in  the 
home  market  (HM)  to  serve  as  a  viable 
basis  for  calculating  NV,  we  compared 
the  volume  of  home  market  sales  of  PET 
film  to  the  volume  of  PET  film  sold  in 
the  United  States,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  HSI's 
aggregate  volume  of  HM  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  respective  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise.  Therefore,  we  have  based 
NV  on  HM  sales. 

In  accordance  with  section  773(a)(6) 
of  the  Act,  we  adjusted  NV,  where 
appropriate,  by  deducting  home  market 
packing  expenses  and  adding  U.S. 
packing  expenses.  We  also  adjusted  NV 
for  differences  in  credit  expenses  and 
deducted  inland  freight. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting  price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP,  the  U.S.  LOT  is  also  the 
level  of  the  starting  price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  U  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  fransaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
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from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  [See  e.g.,  Certain 
Carbon  Steel  Plate  from  South  Africa, 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  62  FR  61731 
(November  19,  1997).) 

In  implementing  these  principles  in 
this  review,  we  asked  HSI  to  identify  the 
specific  differences  and  similarities  in 
selling  functions  and/or  support 
services  between  all  phases  of  marketing 
in  the  home  market  and  the  United 
States.  HSI  identified  two  chaimels  of 
distribution  in  the  home  market:  (1) 
Wholesalers/distributors  and  (2)  end- 
users.  For  both  channels,  HSI  performs 
similar  selling  functions  such  as  order 
processing,  delivery  arrangement,  and  . 
customer  liaison.  Because  channels  of 
distribution  do  not  qualify  as  separate 
levels  of  trade  when  the  selling 
functions  performed  for  each  customer 
class  are  sufiiciently  similar,  we 
determined  that  there  exists  one  LOT  for 
HSI's  home  market  sales. 

For  the  U.S.  market  HSI  reported  one 
LOT:  EP  sales  made  directly  to  its  U.S. 
customers.  When  we  compared  EP  sales 
to  home  market  sales,  we  determined 
that  sales  in  both  markets  were  made  at 
the  same  LOT.  For  both  EP  and  home 
market  transactions  HSI  sold  directly  to 
the  customer  and  provided  similar 
levels  of  order  processing,  delivery 
arrangement,  and  customer  liaison. 
Based  upon  the  foregoing,  we 
determined  that  HSI  sold  at  the  same 
LOT  in  the  U.S.  as  it  did  in  the  home 
market,  and  consequently  no  LOT 
adjustment  is  warranted. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  a 
margin  of  0.00  percent  exists  for  HSI  for 
the  period  June  1, 1997  through  May  31, 
1998.  We  will  disclose  calculations 
performed  in  cormection  with  this 
preliminary  results  of  review  within  10 
days  after  the  date  of  any  public 
announcement,  or  if  there  is  no  public 
announcement  within  5  days  of 
publication  of  this  notice.  Interested 
parties  may  submit  case  briefs  and/or 
vso'itten  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  5  days  after  the  deadline 
for  filing  case  briefs.  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  2  days  after  the 
deadline  for  filing  rebuttal  briefs  unless 


the  Secretary  alters  the  date.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  90 
days  after  the  date  of  these  preliminary 
results. 

Upon  completion  of  this  new  shipper 
administrative  review,  the  Department 
shall  determine,  and  Customs  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  We  have  calculated 
importer-specific  ad  valorem  duty 
assessment  rates  based  on  the  total 
amount  of  antidumping  duties 
calculated  for  the  examined  sales  as  a 
percentage  of  the  total  value  of  subject 
merchandise  entered  during  the  POR. 
These  rates  will  be  assessed  uniformly 
on  all  entries  made  during  the  POR.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
futiu^e  deposits  of  estimated  duties. 

Upon  completion  of  this  review,  the 
posting  of  a  bond,  or  security  in  lieu  of 
cash  deposit,  pursuant  to  section 
751(a)(2)(B)(iii)  of  the  Act  and 
§  351.214(e)  of  the  Department's 
regulations  will  no  longer  be  permitted 
and,  should  the  final  results  yield  a 
margin  of  dumping,  a  cash  deposit  will 
be  required  for  each  entry  of  the 
merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
new  shipper  review  for  all  shipments  of 
PET  film  from  the  Republic  of  Korea 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  new  shipper  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  HSI  will  be  the  rate 
established  in  the  final  results  of  this 
new  shipper  review;  (2)  for  merchandise 
exported  by  manufactiu«rs  or  exporters 
not  covered  in  this  review  but  covered 
in  the  less  than  fair  value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 


the  cash  deposit  rate  will  be  21.5%,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  new  shipper  review  and  notice 
are  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  19  CFR 
351.214(d). 

Dated:  May  3, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-11724  Filed  5-7-99;  8:45  am) 

BILLING  CODE  3$10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-028] 

Roller  Chain,  Other  Than  Bicycle  From 
Japan:  Preliminary  Results.  Intent  Not 
To  Revoke  in  Part,  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results, 
determination  not  to  revoke  in  part,  and 
partial  rescission  of  antidumping  duty 
administrative  review. 

SUMMARY:  In  response  to  timely  requests 
for  administrative  review  from  the 
petitioner,  the  American  Chain 
Association,  and  five  manufacturers/ 
exporters  for  the  period  April  1,  1997, 
through  March  31,  1998,  the  Department 
of  Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle  from  Japan.  We  have 
preliminarily  determined  that  sales  of 
the  subject  merchandise  have  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties 
based  on  the  difference  between  the 
export  price  or  constructed  export  price 
and  the  normal  value. 

Because  two  respondents  failed 
verification,  we  based  the  margin  for 


2501( 


Federal  Register /Vol.  64.  No.  89 /Monday,  May  10,  1999 /Notices 


citatioqs 

the 

the 

made 

by  the 

(URAAp 


to 


these  c  ompanies  on  the  facts  available, 
in  accordance  with  776(a)(2)  of  the 
Tariff  i  Let  of  1930,  as  amended. 

Inter  ested  parties  are  invited  to 
comm(  nt  on  the  preliminary  results  of 
this  rei  iew.  Parties  who  submit 
comm(  nts  on  issues  in  this  proceeding 
should  submit  with  each  comment  (1)  a 
statemi  snt  of  the  issue;  and  (2)  a  brief 
summa  ry  of  their  comment. 
EFFECTIVE  DATE:  May  10.  1999. 
FOR  FUflTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Wendy  Frankel,  AD/CVD 
Enforcement,  Group  II,  Office  Four, 
Import  Administration.  International 
Trade  i  administration,  U.S.  Department 
of  Com  merce,  14th  Street  and 
Constitation  Avenue,  N.W., 
Washii  gton.  D.C.  20230;  telephone: 
(202)  4  J2-4114  and  (202)  482-5849, 
respect  ively. 

The  A{  plicable  Statute  and  Regulations 

Unleps  otherwise  indicated,  all 

to  the  statute  are  references  to 
prodsions  effective  January  1,  1995. 
effective  date  of  the  amendments 
the  Tariff  Act  of  1930  (the  Act) 
Jruguay  Round  Agreements  Act 
In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Depart]  cent's  regidations  refer  to  the 
regulat  ons  codified  at  19  CFR  Part  351 
(April    998). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  12,  1973,  the  Department 
published  in  the  Federal  Register  an 
antidumping  finding  on  roller  chain, 
other  tlian  bicycle  from  Japan  (roller 
chain)  138  FR  9926).  On  April  13.  1998, 
the  Department  published  a  notice  of 
"Oppoftunity  to  Request  an 
Administrative  Review"  of  this 
antiduitiping  finding  for  the  period  of 
review  (POR),  April  1,  1997,  through 
March  II,  1998  (63  FR  17985).  On  April 
24,  199  J.  and  April  30,  1998.  we 
receive  1  requests  for  administrative 
review  of  this  antidumping  finding  from 
five  ma  oufacturers/exporters  of  roller 
chain  f  om  Japan:  (1)  Daido  Kogyo 
Compahy,  Ltd.  (DK);  (2)  Enuma  Chain 
Manufacturing  Company  (Enuma);  (3) 
Sugiyai  na  Chain  Company,  Ltd. 
(Sugiyama);  (4)  Izumi  Chain 
Manufacturing  Company,  Ltd.  (Iziuni); 
and  (5)  Oriental  Chain  Company  (OCM), 
as  well  as  from  two  resellers  of  roller 
chain  f  om  Japan  to  the  United  States: 
(1)  Dai<  o  Tsusho  Company,  Ltd. /Daido 
Corpor;  tion  (DT)  and  (2)  Tsubakimoto 
Chain  Company,  Ltd./U.S.-Tsubaki 
(Tsubal  imoto).  On  April  27,  1998,  the 
petitioi  er,  the  American  Chain 
Associ.tion  (ACA),  requested  an 
admini  itrative  review  of  these  same 


seven  entities,  as  well  as  four  other 
manufacturers/exporters  and  three  other 
resellers  of  roller  chain  from  Japan  to 
the  United  States.  The  four  other 
manufacturers/exporters  are:  (1)  HKK 
Chain  Corp. /Hitachi  Metals  Techno  Ltd. 
(HMTL);  (2)  Pulton  Chain  Company  Inc. 
(Pulton);  (3)  R.K.  Excel  Company  Ltd. 
(RK);  and  (4)  Kaga  Industries  Co.,  Ltd. 
(Kaga).  The  three  other  resellers  are:  (1) 
Alloy  Tool  Steel  Inc.  (ATSI);  (2)  HMTL/ 
Hitachi  Maxco  Ltd./HKK  (Hitachi 
Maxco);  and  (3)  Nissho  Iwai  Corporation 
(NIC).  In  their  April  24,  1998  letters, 
Daido  and  Enuma  also  requested  partial 
revocation  of  the  finding  as  to 
themselves,  pursuant  to  section 
351.222(b)(2){i)  of  the  Department's 
regulations.  (Seethe  "Determination 
Not  to  Revoke"  section  of  this  notice.) 
On  May  29.  1998.  the  Department 
published  a  "Notice  of  Initiation  of 
Administrative  Review"  (63  FR  29370) 
covering  the  POR  April  1.  1997,  through 
March  31,  1998,  for  the  above 
manufacturers/exporters/resellers 
(collectively,  the  respondents). 
On  June  12,  1998.  we  issued 
antidumping  questionnaires  to  the 
respondents.  The  Department  received 
questionnaire  responses  in  August, 
September,  and  October  1998.  We 
issued  supplemental  questioimaires  in 
November  and  December  1998,  and 
January  1999.  We  received  responses  to 
these  supplemental  questionnaires  in 
December  1998.  and  January  and 
February  1999. 

Partial  Rescissions 

1.  Pulton 

As  a  result  of  our  analysis  of  factual 
information  submitted  to  us  during  the 
course  of  this  review,  we  have 
determined  that  Pulton  made  no 
shipments  of  subject  merchandise  to  the 
United  States  during  the  POR.  We 
confirmed  with  the  United  States 
Customs  Service  (Customs)  that  Pulton 
did  not  have  entries  of  subject  roller 
chain  during  the  POR.  Therefore,  we  are 
rescinding  the  review  with  respect  to 
this  company. 

2.  HMTL 

HMTL  and  HMTL/Hitachi  Maxco  also 
claim  to  have  made  no  shipments  of 
roller  chain  to  the  United  States  during 
the  POR.  We  confirmed  with  Customs 
that  HMTL  and  HMTL/Hitachi  Maxco 
did  not  have  entries  of  subject  roller 
chain  during  the  POR.  Consequently,  we 
are  rescinding  the  review  with  respect 
to  these  parties. 

3.  HKK  Japan 

Sugiyama  sold  roller  chain  in  the 
United  States  through  multiple  chaimels 


of  distribution.  In  one  chaimel, 
Sugiyama  sold  roller  chain  to  HKK 
Chain  Sales.  Inc.  (HKK  Japan),  an 
affiliated  home  market  reseller,  who  in 
tiim  sold  roller  chain  to  HKK  Chain 
Corp.  of  America  (HKK  America),  its 
affiliated  U.S.  reseller.  In  a  different 
channel.  Sugiyama  sold  roller  chain 
directly  to  an  affiliated  U.S.  reseller 
(hereinafter  referred  to  as  Company  A 
since  this  relationship  is  proprietary). 
Pursuant  to  section  771(33)  of  the  Act, 
we  have  treated  HKK  Japan,  HKK 
America,  and  Company  A  as  affiliates  of 
Sugiyama.  With  respect  to  the  above- 
referenced  channels  of  distribution,  we 
used  United  States  sales  of  roller  chain, 
produced  and/or  resold  by  Sugiyama. 
through  HKK  America  and  Company  A 
in  our  margin  analysis  for  Sugiyama.  In 
the  absence  of  other  sales,  we  did  not 
consider  HKK  Japan  for  a  separate  rate 
and  are.  therefore,  rescinding  the  review 
with  respect  to  HKK  Japan. 

4.  ATSI  and  NIC 

RK  and  NIC  exported,  and  ATSI 
imported,  roller  chain  produced  by  RK 
during  the  POR.  NIC  is  RK's  affiliated 
trading  company  in  Japan.  All  of  NIC's 
sales  to  the  United  States  of  RK- 
produced  merchandise  are  made 
through  ATSI,  NIC's  affiliated  U.S. 
reseller.  For  purposes  of  these  sales,  we 
have  treated  RK.  NIC.  and  ATSI  as 
affiliated  parties  pursuant  to  section 
771(33)  of  the  Act.  We  used  United 
States  sales  of  RK-produced 
merchandise  through  NIC  in  our  margin 
analysis  for  RK.  RK  also  sells  its 
merchandise  directly  to  ATSI  in  the 
United  States,  who  in  turn  sells  the 
merchandise  to  unaffiliated  U.S. 
customers.  We  also  used  these 
transactions  in  our  margin  analysis  for 
RK.  In  the  absence  of  other  sales,  we  did 
not  consider  ATSI  and  NIC  for  separate 
rates  and  are  rescinding  the  review  for 
this  purpose  for  these  entities. 

5.DT 

DT  sold  roller  chain  produced  by 
Enuma  and  DK  during  the  POR.  We 
examined  the  information  on  the  record 
and  have  determined  that  Enimia  had 
knowledge  at  the  time  of  sale  to  DT  that 
the  roller  chain  it  produced  was 
destined  for  sale  in  the  United  States. 
See  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Plate  in  Coils  From 
Taiwan,  64  FR  15493,  15498  (March  31, 
1999).  Therefore,  for  sales  by  DT  of 
Enuma-produced  merchandise,  we  used 
the  prices  between  Enuma  and  DT  as 
United  States  prices  and  included  these 
sales  in  the  margin  calculations  for 
Enuma.  With  regard  to  DT's  sales  of  DK- 
produced  merchandise,  we  have  treated 
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DT  and  DK  as  affiliated  parties  pursuant 
to  section  771(33)  of  the  Act,  and  have 
included  all  sales  of  DK-produced 
merchandise  by  or  through  DT  in  the 
meirgin  calculations  for  DK.  Under  these 
circumstances,  we  did  not  consider  DT 
for  a  separate  rate  in  this  POR  and  are 
rescinding  the  review  for  this  purpose 
with  respect  to  DT. 

6.  Tsubakimoto 

We  initiated  the  1997-1998  review  of 
Tsubakimoto  pending  the  determination 
in  the  1996-1997  administrative  review 
regarding  whether  or  not  Tsubakimoto 
was  revoked  from  the  finding  as  a 
manufacturer  and  reseller  of  subject 
merchandise,  or  just  as  a  manufacturer. 
We  have  since  completed  that  review 
and  determined  that  the  revocation  of 
Tsubakimoto  from  the  order  applied  to 
Tsubakimoto  as  both  a  manufacturer 
and  a  reseller  of  subject  merchandise. 
See  Roller  Chain,  Other  Than  Bicycle 
From  Japan:  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  63  FR  63671 
(November  16,  1998)  {1996-1997  Roller 
Chain).  Therefore,  we  are  preliminarily 
rescinding  this  review  with  respect  to 
Tsubakimoto.  However,  this  rescission 
is  contingent  upon  the  outcome  of 
another  issue  in  this  review,  the  nature 
of  which  is  proprietary.  For  further 
discussion  of  this  issue  and  its  effect  on 
our  preliminary  decision  to  rescind  this 
review  with  respect  to  Tsubakimoto,  see 
Memorandimi  From  Howard  Smith, 
Financial  Analyst,  AD/CVD 
Enforcement,  Group  II,  Office  IV  to  The 
File,  regarding:  Preliminary  Decision  to 
Rescind  with  Respect  to  Tsubakimoto 
Chain  Company,  Ltd./U.S.-Tsubaki,  the 
1997-1998  Antidumping  Duty 
Administrative  Review  of  Roller  Chain, 
Other  Than  Bicycle,  from  Japan,  (April 
30, 1999),  on  file  in  the  CRU. 

Extension  of  Deadlines 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  a 
preliminary  determination  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  On  October  14, 
1998,  the  Department  extended  the  time 
limit  for  the  preliminary  results  of  this 
case  [Notice  of  Extension  of  Time  Limits 
for  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
55090). 

Scope  of  the  Review 

The  merchandise  subject  to  this 
review  is  roller  chain,  other  than 
bicycle,  from  Japan.  The  term  "roller 
chain,  other  than  bicycle,"  as  used  in 
this  review,  includes  chain,  with  or 


without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmissions  and/or  conveyance.  This 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  from 
the  bushings  and  the  rollers  are  free  to 
turn  on  the  bushings.  Pins  and  bushings 
are  press  fit  in  their  respective  link 
plates.  Chain  may  be  single  strand, 
having  one  row  of  roller  links,  or 
multiple  strand,  having  more  than  one 
row  of  roller  links.  The  center  plates  are 
located  between  the  strands  of  roller 
links.  Such  chain  may  be  either  single 
or  double  pitch  and  may  be  used  as 
power  transmission  or  conveyor  chain. 
This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  This  review 
further  covers  chain  model  numbers  25 
and  35.  Roller  chain  is  currently 
classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheading  7315.11.00  through 
7619.90.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive. 

On  March  24,  1998,  the  Department 
determined  that  certain  models  of  silent 
timing  chain  produced  and  exported  by 
Kaga  for  use  in  automobiles  are  outside 
the  scope  of  the  antidumping  finding. 
(See  Final  Scope  Ruling:  Kaga's  Request 
for  Scope  Ruling  on  Automotive  Silent 
Timing  Chain,  March  24,  1998,  on  file 
in  the  Central  Recoid^  Unit  (CRU)  in 
room  B-099  of  the  Main  Commerce 
Building). 

Scope  Issues 

During  the  course  of  this  review, 
Sugiyama  raised  the  issue  of  whether  2- 
pitch  roller  chain  and  wrench  roller 
chain  are  within  the  scope  of  the  order. 
While  these  two  products  have  been 
included  in  these  preliminary  review 
results,  the  Department  is  addressing 
these  inquiries  in  the  context  of  a 
separate  scope  proceeding  and  will 
issue  its  preliminary  decision  on  these 
two  issues  shortly.  Parties  interested  in 
submitting  comments  on  the 
preliminary  scope  decision  should 
submit  such  comments  in  the  context  of 
the  sepeirate  scope  proceeding,  not  in 
the  context  of  this  administrative 
review.  The  results  of  this  scope 
proceeding  will  to  the  extent  practicable 
be  reflected  in  the  analysis  conducted 
for  the  final  review  results  covering  the 
POR. 


Verification 

As  provided  in  section  782{i)  of  the 
Act,  we  verified  information  provided 
by  the  following  five  respondents: 
Izumi,  Kaga,  OCM,  RK,  and  Sugiyama 
and  its  affiliates.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  respondents' 
facilities,  the  examination  of  relevant 
sales,  financial,  and/or  cost  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Oiu- 
verification  results  are  outlined  in  the 
verification  reports  placed  on  file  in  the 
CRU. 

Affiliation  Issues 

During  the  course  of  the  1996-1997 
administrative  review  of  this  finding, 
we  noted  that  the  majority  of  Izumi 's 
home  market  sales  were  made  to  an 
affiliated  home  market  manufactxu^r, 
hereafter  referred  to  as  Company  X  for 
proprietary  reasons.  Therefore,  we 
reviewed  the  appropriateness  of 
continuing  our  analysis  of  Izumi  as  a 
separate  entity.  In  the  final  results  of 
that  review,  we  found  that  there  was  not 
sufficient  evidence  on  the  record  of  the 
1996-1997  administrative  review  to 
determine  that  Izumi  and  Company  X 
should  be  collapsed  under  the 
antidumping  law.  See  Decision 
Memorandum:  Roller  Chain,  Other  than 
Bicycle,  from  Japan — Izumi  Chain  Mfg. 
Co.  Ltd.,  Affiliation  Issue,  1996-1997 
Administrative  Review,  dated  November 
4,  1998,  at  22.  However,  we  stated  in 
those  final  results  that  we  would  request 
additional  information  for  this  analysis, 
and  further  examine  this  issue  in  the 
context  of  the  ongoing  1997-1998 
administrative  review  of  this  finding. 
See  1996-1997  Roller  Chain.  During  the 
course  of  the  instant  review,  we  issued 
an  additional  questionnaire  to  Company 
X  and  conducted  verification  of  the 
information  pertaining  to  this  issue  at 
the  corporate  headquarters  and 
production  facilities  of  both  Izumi, 
Company  X,  and  a  joint-venture 
distribution  company. 

After  analyzing  the  record  evidence 
concerning  this  issue,  we  preliminarily 
find  that  the  record  evidence  does  not 
support  a  determination  to  collapse 
Izumi  and  Company  X.  The  analysis 
entails  references  to  business 
proprietary  matters.  Consequently,  for  a 
detailed  discussion  of  our  analysis,  see 
Decision  Memorandum:  Roller  Chain, 
Other  than  Bicycle,  from  Japan — Izumi 
Chain  Mfg.  Co.  Ltd.  Affiliation  Issue, 
1997-1998  Administrative  Review 
f Izumi  Affiliation  Memo),  dated  April 
30,  1999. 
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Facts 


Available 


1 .  Api  tlication  of  Facts  Available  (FA) 

Sec  ion  776(a)(2)  of  the  Act  provides 
that,  i  an  interested  party  withholds 
infom  lation  that  has  been  requested  by 
the  Dc  partment,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidumping 
statutt  I,  or  provides  information  that 
canno ;  be  verified,  the  Department  shcdl 
use,  subject  to  section  782(d)  of  the  Act, 
FA  in  reaching  the  applicable 
detem  lination. 

Seel  ion  782(d)  of  the  Act  provides 
certaii  i  conditions  that  must  be  satisfied 
before  the  Department  may.  subject  to 
subse<  tion  (e),  disregard  all  or  part  of 
the  in:  ormation  submitted  by  a 
respoi  dent.  First,  this  section  states 
that,  i:  the  Department  determines  that 
a  respi  )nse  to  a  request  for  information 
does  E  ot  comply  with  the  request,  it 
shall  I  romptly  inform  the  person 
submi  ting  the  response  of  the  nature  of 
the  de  Iciency  and  shall,  to  the  extent 
practicable,  provide  that  person  with  an 
oppor  unity  to  remedy  or  explain  the 
defici<  ncy  in  light  of  the  time  limits 
establi  shed  for  the  completion  of  the 
review  .  Section  782(d)  of  the  Act 
contin  ues  that,  if  the  party  submits 
furthe  •  information  in  response  to  the 
deficit  ncy  and  the  Department  finds  the 
respor  se  is  still  deficient  or  submitted 
bey  on  i  the  applicable  time  limits,  the 
Depar  ment  may  disregard  all  or  part  of 
the  ori  ginal  and  subsequent  responses. 

Section  782(e)  of  the  Act  states  that 
the  Dmartment  shall  not  decline  to 
consic  er  information  deemed 
"defic  ent"  under  section  782(d)  if:  (1) 
the  in  I  ormation  is  submitted  by  the 
establi  shed  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  relia  )le  basis  for  reaching  the 
applicible  determination;  (4)  the 
interei  ted  party  has  demonstrated  that  it 
acted  o  the  best  of  its  ability;  and  (5) 
the  in|ormation  can  be  used  without 
undue!  difficulties. 


2. 

In 
oth' 
the 
use  an 


Act 


Sek  ction  of  Adverse  FA 

s<  electing  from  among  the  facts 
er\fise  available,  section  776(b)  of 
authorizes  the  Department  to 
adverse  inference  if  the 
Deparl  ment  finds  that  a  party  has  failed 
to  coo  )erate  by  not  acting  to  the  best  of 
its  abi  ity  to  comply  with  requests  for 
infom  ation.  See  the  Statement  of 
Admii  listrative  Action  (SAA) 
accom  panying  the  URAA,  H.R.  Rep.  No. 
103-3  6,  at  870  (1994).  To  examine 
whethsr  the  respondent  "cooperated" 
by  "ac  ting  to  the  best  of  its  ability" 
imderisection  776(b),  the  Department 


considers,  inter  alia,  the  accuracy  and 
completeness  of  submitted  information 
and  whether  the  respondent  has 
hindered  the  calculation  of  accurate 
dvunping  margins.  See  e.g..  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
fleWew,  62  FR  53808,  53819-53820 
(October  16,  1997). 

A.  Total  FA 

Izumi.  Upon  reviewing  Izumi's  initial 
response  to  the  Department's 
antidumping  questioimaire  in  this 
administrative  review,  we  determined 
that  there  were  certain  deficiencies  in 
Iziimi's  submitted  information.  Pursuant 
to  section  782(d)  of  the  Act,  we 
provided  Izumi  the  opportunity  to 
explain  its  deficiencies  and  provide 
corrected  data  as  appropriate. 
Subsequent  to  oui  receipt  of  Izumi's 
response  to  the  Department's 
supplemental  questionnaire,  we 
attempted  to  verify  the  information 
submitted  by  Izumi  at  its  corporate 
headquarters  in  Japan.  Upon  arrival  at 
the  verification  site,  Iziimi  provided  the 
verification  team  a  revised  cost  of 
production  (COP)  and  CV  database  that 
was  significantly  different  from  its  prior 
cost  responses.  Although  the  verifiers 
attempted  to  determine  the  accuracy  of 
the  information  submitted  by  Izumi, 
they  were  unable  to  do  so.  See 
Memorandum  to  the  File  regarding 
Verification  of  the  Constructed  Value 
and  Sales  Questionnaire  Responses  of 
Izumi  Chain  Mfg.  Co.,  Ltd.,  Roller  Chain, 
Other  Than  Bicycle,  from  Japan. 
Administrative  Review  (1997-1998) 
(Izumi  Verification  Report),  dated  April 
30,  1999. 

After  careful  analysis  of  Izumi's 
responses,  and  as  a  result  of  our 
verification,  we  have  determined  that 
Izumi  failed  to  satisfy  all  five  of  the 
requirements  set  forth  in  section  782(e) 
of  the  Act.  First,  the  predominant 
portion  of  Izumi's  submitted 
information  could  not  be  verified,  as 
required  by  section  782(e)(2)  of  the  Act. 
At  the  beginning  of  verification  Izimii 
informed  the  verifying  officials  that  the 
company  had  not  prepared  any  of  the 
documentation  requested  in  the 
verification  outline,  nor  had  it  prepared 
worksheets  or  any  other  form  of 
documentation  to  aid  in  the  verification 
process.  Moreover,  throughout  the 
verification,  Izimii  reiterated  that  it 
could  not  explain  the  methodology  it 
had  used  to  prepare  its  questioimaire 
responses  because  the  individual 
responsible  for  preparing  those 
responses  no  longer  worked  at  the 
company.  Izumi  further  explained  that 
this  individual  had  not  left  any 


worksheets  or  explanatory  information 
with  regard  to  preparation  of  the 
questioimaire  responses.  Additionally, 
Iziuni  stated  that  since  its  record 
keeping  system  is  paper-based  (not  all 
information  is  maintained  on 
computer),  it  would  be  virtually 
impossible  to  trace  most  of  its  reported 
sales  values,  quantities,  or  costs  through 
its  record-keeping  system.  Specifically, 
(1)  Izumi  was  unable  to  explain  the 
methodology  used  to  allocate  material 
costs  to  individual  products;  (2)  Izimii 
was  unable  to  reconcile  man  hours  or 
the  total  labor  expense  used  to  calculate 
direct  labor  costs  to  any  of  the 
company's  internal  books  and  records  or 
to  its  financial  statements;  (3)  Izumi  was 
unable  to  reconcile  the  costs  used  to 
calculate  variable  overhead  costs  to  any 
internal  company  ledgers  or  financial 
statements;  (4)  there  were  significant 
discrepancies  between  the  amounts 
recorded  in  Izumi's  books  and  ledgers 
for  selling,  general  and  administrative 
(SG&A)  expenses  and  the  values  used  to 
report  SG&A  expenses  in  Izumi's 
questionnaire  response;  and  (5)  Izumi 
was  unable  to  reconcile  the  total  sales 
quantities  and  values  reported  for  U.S., 
home  market  and  third  country  sales  to 
its  internal  books  and  records  or  to  its 
financial  statements.  Additionally, 
Izumi  stated  that  it  could  not  identify 
the  methodology  used  to  derive  the 
revised  cost  data  presented  to  the 
verifiers  at  the  beginning  of  verification. 
Despite  repeated  requests  for 
clarification  on  this  point  by  the 
verifiers,  company  officials  were  unable 
to  explain  the  methodology  used  to 
derive  the  data  that  had  been  revised 
only  days  earlier. 

Second,  the  last-minute  submission  of 
a  cost  database  that  was  significantly 
different  fi'om  Izumi's  prior  cost 
responses,  along  with  the  verification 
failures,  raise  serious  concerns  as  to  the 
completeness  and  reliability  of  the 
information  reported.  Because  the 
verification  failures  involve  significant 
elements  of  both  sales  and  cost 
information,  if  the  Department 
attempted  to  calculate  a  margin  based 
on  the  reported  information,  whether  or 
not  that  margin  was  based  on  price-to- 
price  comparisons  or  price-to-CV 
comparisons,  the  calculated  margin 
would  be  suspect.  Therefore,  the  results 
of  verification  provide  no  basis  upon 
which  to  conclude  that  the  information 
reported  can  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination. 
Thus,  Izumi  failed  to  satisfy  criterion  (3) 
of  section  782  (e)  of  the  Act. 

Third,  Izumi  has  not  demonstrated 
that  it  acted  to  the  best  of  its  ability, 
pursuant  to  section  782(e)(4)  of  the  Act, 
in  providing  the  necessary  information 
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and  in  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  verification  of  that 
infonnation.  Specifically,  Izumi 
presented  what  was  tantamount  to  a 
new  cost  response  on  the  first  day  of 
verification,  when  its  supplemental  cost 
response  had  been  submitted  to  the 
Department  only  several  weeks  prior  to  . 
the  verification.  Moreover,  the  company 
was  completely  unprepared  for  the 
verification  and  offered  no  reasonable 
explanation  for  its  lack  of  preparation. 
The  company  made  no  attempt  at 
verification  to  trace  through  its  paper- 
based  record  system,  most  cost  items,  as 
well  as  through  its  home  market  and 
third  coiuitry  sales. 

For  the  reasons  stated  above,  it  is 
clear  that  Iziuni  has  not  met  all  of  the 
requirements  enumerated  in  section 
782(e)  of  the  Act  and,  therefore, 
apphcation  of  section  782(e)  of  the  Act 
does  not  overcome  section  776(a)'s 
direction  to  use  facts  otherwise 
available  where  information  cannot  be 
verified.  Thus,  a  determination  based  on 
the  use  of  facts  otherwise  available  is 
warranted  for  Izumi  in  this  case. 

As  discussed  above,  in  selecting  from 
the  facts  otherwise  available,  section 
776(b)  of  the  Act  authorizes  the 
Department  to  use  an  adverse  inference 
if  the  Department  finds  that  an 
interested  party  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  the  request  for 
information.  See  e.g.,  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  From 
Thailand:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
53808,  53819-20  (October  16,  1997). 
Iziuni  was  unable  to  substantiate  the 
majority  of  its  submitted  data  at 
verification.  In  fact,  Iziuni  repeatedly 
stated  diu-ing  the  verification  that  it  was 
unable  to  explain  the  methodology  used 
to  derive  reported  costs,  and  was  unable 
to  provide  substantiating  data  or 
reconcile  reported  data  to  its  internal 
books  and  ledgers  as  well  as  financial 
statements.  Accordingly,  Iziuni  did  not 
act  to  the  best  of  its  ability  to  comply 
with  the  Department's  requests  for 
information  and,  thus,  under  section 
776(h)  of  the  Act,  an  adverse  inference 
is  warranted.  See  the  SAA  at  870. 
Pursuant  to  section  776(b)  of  the  Act,  we 
are  therefore  basing  Izumi 's  margin  on 
total  adverse  FA  for  purposes  of  the 
preliminary  results.  As  total  adverse  FA 
for  Izumi,  we  have  selected  17.57 
percent,  a  rate  cdculated  for  Hitachi 
Metals  in  the  1987-1988  administrative 
review  of  this  proceeding.  Because  we 
are  applying  FA  based  on  secondary 
information  (i.e.,  a  margin  from  a  prior 
administrative  review  of  this  finding), 
we  are  required  piu'suant  to  section 


776(c)  of  the  Act.  to  corroborate,  to  the 
extent  practicable,  such  information. 
For  this  discussion,  see  "Corroboration 
of  Information  Used  as  Facts  Available" 
section  of  this  notice.  For  a  detailed 
discussion  of  the  FA  issue,  see  the 
Memorandum  From  the  Senior  Director, 
AD/CVD  Enforcement,  Group  II.  Office 
IV  to  the  Deputy  Assistant  Secretary, 
AD/CVD  Enforcement,  Group  11, 
regarding:  Determination  To  Apply 
Facts  Available  Based  on  Results  of 
Verification  of  Iziuni  Chain 
Manufacturing  Company,  Ltd.,  (April 
30,  1999),  on  file  in  CRU. 

OCM.  After  reviewing  OCM's  initial 
response  to  the  Department's 
antidumping  questionnaire  in  this 
administrative  review,  we  determined 
there  were  certain  deficiencies  in  OCM's 
submitted  information.  Pursuant  to 
section  782(d)  of  the  Act,  we  provided 
OCM  an  opportunity  to  explain  its 
deficiencies  and  provide  corrected  data 
as  appropriate.  Subsequent  to  our 
receipt  of  OCM's  response  to  the 
Department's  supplemental 
questiormaire,  we  attempted  to  verify 
the  information  submitted  by  OCM  at  its 
corporate  headquarters  in  Japan. 
However,  the  Department  was  unable  to 
successfully  verify  significant  elements 
of  the  cost  and  sales  infonnation 
reported  by  OCM.  See  Memorandum  to 
the  File  regarding  Verification  of  the 
Cost  and  Sales  Responses  of  Oriental 
Chain  Manufacturing.  Co.,  Ltd.  in  the 
1997-1998  Antidumping  Duty 
Administrative  Review  of  Roller  Chain, 
Other  Than  Bicycle,  from  Japan  (OCM 
Verification  Report)  dated  April  30, 
1999.  Specifically,  at  verification,  we 
found  that  a  significant  portion  of  the 
home  market  sales  examined  were 
unreported  sales  of  merchandise 
identical  to  that  sold  in  the  United 
States  during  the  POR.  Regarding  the 
reported  costs  examined  at  verification, 
the  Department  found  that  (1)  for  the 
control  numbers  examined,  the  per-iuiit 
cost  of  manufacturing  (COM)  used  in 
the  overall  COM  reconciliation  differed 
from  the  per-unit  COM  reported  to  the 
Department,  and,  therefore,  the 
reconciliation  did  not  substantiate  the 
reported  costs;  (2)  company  officials 
coidd  not  substantiate  the  raw  material 
consumption  quantities  used  to 
calculate  the  reported  material  costs; 
and  (3)  company  officials  failed  to 
reconcile  reported  direct  labor  costs  to 
actual  labor  expenses  recorded  in 
OCM's  accounting  records. 

We  have  determined  that  the 
unreported  home  market  sales 
discovered  at  verification  are 
particularly  significant  because  of  the 
methodology  used  by  OCM  to  report 
home  market  sales  and  the  fact  that  the 


unreported  sales  constitute  a  significant 
portion  of  the  sales  examined.  In  a  letter 
to  the  Department  dated  August  1 1 , 
1998,  OCM  stated  that  it  could  not 
reasonably  report  all  home  market  sales 
because  of  the  time  required  to  identify 
the  product  characteristics  for  certain 
models.  As  an  alternative,  OCM  stated 
that  it  planned  to  report  home  market 
sales  of  models  that  closely  match  (i.e., 
that  are  identical  or  very  similar  in 
terms  of  product  characteristics)  the 
models  sold  in  the  United  States  during 
the  POR.  We  have  allowed  OCM's 
reporting  methodology  given  that  it  has 
been  the  Department's  practice  in 
previous  administrative  reviews  of 
roller  chain  from  Japan  to  allow 
respondents  to  report  only  a  limited 
number  of  home  market  sales, 
contingent  upon  the  Department's 
determination  at  verification  that  the 
reported  home  market  sales  constitute 
all  appropriate  comparison  sales. 
However,  because  of  the  methodology 
used  by  OCM  to  report  home  market 
sales  and  the  manner  in  which  company 
officials  maintain  OCM's  sales 
information,  we  were  unable  to  use 
OCM's  accounting  records  to  verify,  in 
total,  the  value  or  quantity  of  reported 
home  market  sales.  Thus,  we  examined 
sales  ledgers  for  particular  months  in 
order  to  determine  whether  company 
officials  had  properly  reported  (JCM's 
home  market  sales  of  roller  chain.  Due 
to  time  constraints  and  the  significant 
amount  of  monthly  roller  chain  sales, 
we  did  not  examine  all  sales  in  the 
selected  months.  Rather,  we  randomly 
selected  transactions  bom  OCM's  sales 
ledgers  and  requested  that  company 
officials  demonstrate  that  they  reported 
the  correct  quantity  and  value  for  the 
selected  transactions.  We  found  that  a 
significant  portion  of  the  sales  selected 
had  not  been  reported  to  the 
Department.  See  OCM  Verification 
Report  at  26.  This  finding,  particularly 
in  the  absence  of  a  total  value  and 
quantity  reconciliation,  raises  serious 
concerns  regarding  the  completeness  of 
the  reported  home  market  sales 
database. 

Furthermore,  we  have  found  that 
OCM's  failure  to  substantiate  important 
elements  of  cost  is  significant.  The  fact 
that  OCM  reconciled  manufacturing 
costs  in  the  company's  cost  of 
manufacturing  statement  to  per-iuiit 
cost  of  manufacturing  figures  which 
differed  from  those  reported,  indicates 
that  OCM  failed  to  report  the  proper 
unit  costs  to  the  Department.  In 
addition,  despite  the  fact  that  ii.  its 
supplemental  questionnaire  the 
Department  cautioned  OCM  to  report 
actual  costs  that  take  into  account 
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vanances,  at  verification  OCM  failed  to 
^e  reported  labor  costs  and 

costs  (specifically,  the  material 
iption  quantities  used  to 
^te  material  costs)  to  actual  costs, 
careful  analysis  of  OCM's 
ses,  and  as  a  result  of  our 
^tion,  we  have  determined  that 
liled  to  satisfy  several  of  the 
^ments  set  forth  in  section  782(e) 
^ct.  First,  OCM's  information 
could  iot  be  verified.  Second,  the 
nature  of  the  verification  failures 
indicates  that  the  information  provided , 
is  so  ii^omplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination.  Third,  OCM 
has  no^  demonstrated  that  it  acted  to  the 
best  of  its  ability,  pursuant  to  section 
782(e)f4)  of  the  Act,  in  providing  the 
necessary  information  and  in  meeting 
the  requirements  established  by  the 
Depart  nent  with  respect  to  the 
verifici  ition  of  that  information. 
Specifically,  despite  the  Department's 
instruc  tions  and  warnings  regarding 
reporting  and  verification  requirements, 
the  company  continued  to  report 
information  in  a  manner  that  did  not 
confona  with  the  Department's  normal 
require  ments  and  it  was  unprepared  to 
demonstrate  at  verification  that  it  was 
appropriate  for  the  Department  to 
calculate  antidumping  duty  margins 
using  tne  reported  information.  These 
failure^,  particularly  in  light  of  the 
Department's  early  notification,  clearly 
demonstrate  that  OCM  failed  to  meet  all 
of  the  lequirements  of  section  782(e)  of 
the  Ad .  "Thus,  a  determination  based  on 
the  use  of  total  FA  is  warranted  for 
OCM. 

As  d  scussed  above,  in  selecting  from 
among  the  facts  otherwise  available, 
section  776(b)  of  the  Act  authorizes  the 
Department  to  use  an  adverse  inference 
if  the  Elepartment  finds  that  an 
interested  party  failed  to  cooperate  by 
not  acting  to  the  best  of  its  abiUty  to 
compl]  with  the  request  for 
inform  ition.  In  the  instant  review, 
althouj  h  the  OCM  was  aware  of  the 
Depart  nent' s  requirements,  it  did  not 
act  to  t  le  best  of  its  ability  to  comply 
with  th  e  Department's  requests  for 
inform  ition  or  prepare  for  verification 
and,  thus,  under  section  776(b)  of  the 
Act,  an  adverse  inference  is  warranted. 
See  the  SAA  at  870.  Piirsuant  to  section 
776(b)  )f  the  Act,  we  are  therefore, 
basing  DCM's  margin  on  total  adverse 
FA  for  aurposes  of  the  preliminary 
results  As  toteil  adverse  FA,  we  have 
selectei  17.57  percent,  a  rate  calculated 
for  Hitachi  Metals  in  the  1987-1988 
admini  strative  review  of  this 
proceeding.  Because  we  are  applying  FA 
based  en  secondary  information,  i.e.,  a 
margin  frova  a  prior  administrative 


review  of  this  finding,  we  are  required, 
pursuant  to  section  776(c)  of  the  Act.  to 
corroborate  to  the  extent  practicable, 
such  information.  For  this  discussion 
see  "Corroboration  of  Information  Used 
as  Facts  Available"  section  of  this 
notice.  For  a  detailed  discussion  of  the 
FA  issue,  see  Memorandum  From  the 
Senior  Director,  AD/CVD  Enforcement, 
Group  n,  Office  IV  to  the  Deputy 
Assistant  Secretary,  AD/CVD 
Enforcement,  Group  11 ,  regarding: 
Determination  To  Apply  Facts  Available 
Based  on  Results  of  Verification  of 
Oriental  Chain  Manufacturing  Co., 
(April  30,  1999),  on  file  in  the  CRU. 

3.  Corroboration  of  Information  Used  as 
FA 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  adverse  FA 
information  derived  from  the  petition, 
the  final  determination  from  the  less 
than  fair  value  (LTFV)  investigation,  a 
previous  administrative  review,  or  any 
other  information  placed  on  the  record. 

Section  776(c)  oi  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is 
described  in  the  SAA  (at  870)  as 
"[ilnformation  derived  from  the  petition 
that  gave  rise  to  the  investigation  or 
review,  the  final  determination 
concerning  the  subject  merchandise,  or 
any  previous  review  under  section  751 
concerning  the  subject  merchandise." 

The  SAA  further  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  SAA  at  870).  Thus, 
to  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  an  administrative 
determination.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses,  as  total  adverse  FA,  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  from  that  time  period  (i.e., 
the  Department  can  normally  be 
satisfied  that  the  information  has 
probative  value  and  that  it  has  complied 
with  the  corroboration  requirements  of 
section  776(c)  of  the  Act).  See  e.g.. 
Elemental  Sulphur  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR  at 
971  (January  7,  1997)  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 


Bearings)  and  Parts  Thereof  From 
France,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  2081,  2088  (January  15, 
1997)  {AFBs-1997). 

As  to  the  relevance  of  the  margin  used 
for  adverse  FA,  the  Department  stated  in 
Tapered  Roller  Bearings  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  62  FR  47454 
(September  9,  1997)  that  it  will 
"consider  information  reasonably  at  its 
disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  irrelevant.  Where  circumstances 
indicate  that  the  selected  margin  is  not 
appropriate  as  adverse  [FA],  the 
Department  will  disregard  the  margin 
and  determine  an  appropriate  margin." 
See  also  Fresh  Cut  Flowers  from  Mexico; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
49567  (September  26, 1995). 

In  this  instance,  we  have  no  reason  to 
believe  that  application  of  the  17.57 
percent  rate  for  Hitachi  Metals  would  be 
inappropriate  as  an  adverse  FA  rate  for 
certain  respondents  in  the  instant 
review.  Therefore,  where  we  have 
applied,  as  FA,  the  17.57  percent  margin 
from  a  prior  administrative  review  of 
this  finding,  we  have  satisfied  the 
corroboration  requirements  under 
section  776(c)  of  the  Act. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
within  the  scope  of  this  review  that 
were  produced  by  the  respondents,  and 
sold  in  the  ordineiry  course  of  trade  in 
the  comparison  market  during  the  FOR, 
to  be  foreign  like  products  for  purposes 
of  determining  the  appropriate  product 
comparisons  to  U.S.  sales. 

Fair  Value  Comparisons 

With  respect  to  Enuma,  DK,  Kaga, 
Sugiyama  and  RK,  in  determining 
whether  these  respondents'  sales  of 
roller  chain  to  customers  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  export  price  (EP)  and 
constructed  export  price  (CEP)  to  NV,  as 
described  in  the  "Export  Price," 
"Constructed  Export  Price,"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  the  prices  of 
individual  U.S.  transactions. 

In  the  case  of  Sugiyama,  the  company 
reported  that,  for  certain  sales  made  by 
HKK  America  to  unaffiliated  U.S. 
customers,  the  roller  chain  was  shipped 
directly  from  Sugiyama  to  the  U.S. 
customers  (without  first  entering  into 
HKK  America's  U.S.  inventory). 
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Sugiyama  classified  these  sales  as  EP 
sales.  When  sales  are  made  prior  to  the 
date  of  importation  through  an  affiliate 
in  the  United  States,  the  Department 
uses  the  following  criteria  to  determine 
whether  U.S.  sales  should  be  classified 
as  EP  sales:  (1)  whether  the  merchandise 
in  question  is  shipped  directly  from  the 
manufactiorer  to  the  unaffiliated  buyer 
without  being  introduced  into  the 
physical  inventory  of  the  selling  agent; 
(2)  whether  direct  shipment  from  the 
manufacturer  to  the  unaffiliated  buyer  is 
the  customary  channel  for  sales  of  the 
subject  merchandise  between  the  parties 
involved;  and  (3)  whether  the  affiliate  in 
the  United  States  acts  only  as  a 
processor  of  sales-related 
dociunentation  and  a  communication 
link  (i.e.,  "a  paper-pusher")  with  the 
imaffiliated  U.S.  buyer.  Where  the 
factors  indicate  that  the  activities  of  the 
selling  entity  in  the  United  States  are 
ancillary  to  the  sale  (e.g.,  arranging 
transportation  or  customs  clearance),  we 
treat  the  transactions  as  EP  sales.  Where 
the  U.S.  selling  agent  is  substantially 
involved  in  the  sales  process  {e.g., 
negotiating  prices),  we  treat  the 
transactions  as  CEP  sales.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  From  Spain,  63  FR  10849, 
10852  (March  5,  1998). 

Based  on  our  review  of  the  record 
information  concerning  Sugiyama's 
sales  to  HKK  America,  where  the 
merchandise  is  shipped  directly  from 
Sugiyama's  plant  to  HKK  America's  U.S. 
customer,  we  preliminarily  determine 
that  these  sales  are  CEP  transactions.  We 
note  that,  according  to  Sugiyama,  "most 
of  HKK  America's  sales  of  subject 
merchandise  is  merchandise  produced 
by  Sugiyama  and  which  is  warehoused 
by  HKK  America  prior  to  shipment  to 
the  first  imaffiliated  U.S.  customer."  See 
Sugiyama's  October  15, 1998, 
questionnaire  response  at  A-19. 
Furthermore,  in  describing  the  sales  in 
question,  Sugiyama  states  that 
"occasionally,  HKK  America  sells  to 
customers  merchandise  that  is  shipped 
directly  fi-om  Sugiyama  to  the  U.S. 
customers  (without  first  entering  into 
HKK  America's  U.S.  inventory)."  See 
Sugiyama's  October  15,  1998, 
questiormaire  response  at  A-20.  Since 
the  sales  in  question  do  not  follow  the 
normal  sales  path  for  U.S.  sales  made  by 
HKK  America,  and,  by  Sugiyama's  own 
admission,  these  sales  only  occur 
"occasionally,"  we  find  that  these  sales 
do  not  follow  HKK  America's  customary 
channel  of  distribution.  With  respect  to 
HKK  America's  role  in  these  sales, 
Sugiyama  states  that  the  "sales 
agreement  is  between  HKK  America  and 


its  U.S.  customers"  and  that  the  sales 
price  is  negotiated  by  HKK  America, 
and  not  Sugiyama.  See  Sugiyama's 
January  20,  1999,  submission  at  7, 
Moreover,  Sugiyama  states  that  HKK 
America  (and  not  Sugiyama)  provides 
the  following  services  to  HKK  America's 
U.S.  customers:  inventory  maintenance; 
fi-eight  and  delivery  services;  and 
customer  relations  through  commission 
agents.  Thus,  HKK  America  acted  as 
more  than  just  a  paper  processor  or 
communication  link  for  sales  of 
Sugiyama-produced  merchandise. 
Accordingly,  for  purposes  of  these 
preliminary  results,  we  are  treating  the 
sales  in  question  as  CEP  sales.  See 
Roller  Chain,  Other  Than  Bicycle,  from 
Japan:  Calculation  Memorandum  of  the 
Preliminary  Results  for  the  1997-1998 
Administrative  Review  of  Sugiyama 
Chain  Company,  Ltd.  and  its  Affiliates, 
April  30, 1999,  on  file  in  the  CRU. 

Immediately  prior  to  verification, 
Sugiyama  notified  the  Department  that 
it  included  in  its  home  market  sales 
database  a  certain  nxunber  of  sales  that 
it  now  considers  to  be  export  sales  to 
third  coimtries.  According  to  Sugiyama, 
these  sales  involve  customers  in  Japan 
who  take  delivery  of  the  merchandise  in 
Japan,  but  then  sell  the  roller  chain 
outside  of  Japan.  Although  these  sales 
are  coded  in  Sugiyama's  internal 
records  as  export  sales,  Sugiyama  states 
that  it  originally  reported  these  sales  as 
home  market  sales  because  there  is  no 
independent  docimientation  confirming 
that  these  sales  were,  in  fact,  for  an 
export  destination.  Upon  review, 
however,  Sugiyama  now  believes  that 
the  internal  export  coding  for  these  sales 
is  sufficient  evidence  that  they  were 
exported. 

Since  Sugiyama  has  been  unable  to 
provide  any  independent 
documentation  confirming  that  these 
sales  were  exported  to  third  countries, 
we  preliminarily  find  that  these  sales 
should  remain  in  the  home  market 
database.  Accordingly,  we  have 
included  these  sales  in  our  calculation 
of  normal  value.  For  a  further 
discussion  of  this  issue,  see  Roller 
Chain,  Other  Than  Bicycle,  from  Japan: 
Calculation  Memorandum  of  the 
Preliminary  Results  for  the  1 997-1 998 
Administrative  Review  of  Sugiyama 
Chain  Company,  Ltd.  and  its  Affiliates, 
April  30,  1999. 

Export  Price 

We  calculated  EP  in  accordance  with 
sections  772(a)  and  (c)  of  the  Act  where 
the  respondents  sold  the  subject 
merchandise  directly  to  the  first 
unaffiliated  purchasers  in  the  United 
States  prior  to  importation  and  CEP  was 
not  otherwise  warranted  based  on  the 


facts  on  the  record.  Specifically,  for 
Enuma,  DK,  Kaga,  and  Sugiyama,  we 
calculated  EP  based  on  the  packed 
prices  to  unaffiliated  customers  in  the 
United  States  bom  which  we  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  from  the  plant  to 
the  port,  foreign  inland  insurance, 
foreign  brokerage  and  handling, 
international  freight,  marine  insurance, 
and  discounts  because  these  expenses 
were  incident  to  bringing  the  subject 
merchandise  from  the  original  place  of 
shipment  in  the  exporting  country  to  the 
place  of  delivery. 

Constructed  Export  Price 

The  Department  based  its  margin 
calculation  on  CEP,  as  defined  in 
section  772(b).  (c)  and  (d)  of  the  Act. 
where  sales  to  the  first  unaffiliated 
purchaser  in  the  United  States  to(^ 
place  after  importation  or  where  CEP 
methodology  was  otherwise  warranted. 
For  DK,  Kaga,  Sugiyama,  and  RK 
(Enuma  had  no  CEP  transactions),  we 
calculated  CEP  based  on  delivered 
prices  to  imaffiliated  purchasers  in  the 
United  States.  Where  appropriate,  we 
made  adjustments  for  discounts.  Also 
where  appropriate,  we  deducted  credit 
expenses,  direct  seUing  expenses  and 
indirect  selling  expenses,  including 
inventory  carrying  costs,  which  related 
to  commercial  activity  in  the  United 
States.  We  also  made  deductions,  where 
appropriate,  for  commissions, 
movement  expenses  (foreign  inland 
height,  foreign  brokerage  and  handling, 
international  freight  and  insurance,  U.S. 
duties,  U.S.  brokerage  and  handling, 
U.S.  inland-ft^ight  and  insurance,  and 
U.S.  warehousing),  and  pursuant  to 
section  772(d)(3),  where  applicable,  we 
made  an  adjustment  for  CEP  profit. 

With  regard  to  RK  and  Sugiyama,  the 
only  respondents  in  this  review  who 
fiirUier-manufactured  the  merchandise 
in  the  United  States,  we  made  a 
deduction  for  the  cost  of  further 
manufacturing  in  the  United  States  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

Normal  Value 

1.  Viabihty 

In  accordance  with  section 
773(a)(l)(C)(ii)  of  the  Act,  we 
determined  that  the  home  market  for 
each  respondent  serves  as  a  viable  basis 
for  calculating  NV  because  the  aggregate 
volume  of  each  respondent's  HM  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  the  aggregate 
volume  of  its  U.S.  sales  of  the  subject 
merchandise. 
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2.  Arrri's-Length  Transactions:  Enuma 
and  Si  giyama 

Sale ;  to  affiliated  customers  in  the 
home  tnarket  made  by  Enuma  and 
Sugiyama,  which  were  determined  not 
to  be  a^  arm's-length,  were  excluded 
from  oiir  analysis.  To  test  whether  these 
sales  Were  made  at  arm's-length,  we 
compared  the  starting  prices  of  sales  of 
comparison  products  to  affiliated  and 
unaffiliated  customers,  net  of  all 
movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Pursuant  to  19  CFR  351.403.  and  in 
accordance  with  our  practice,  where 
prices  to  the  affiliated  party  were  on 
averag^  less  than  99.5  percent  of  the 
price  tt)  unaffiliated  parties,  we 
deterniined  that  the  sales  made  to  the 
affiliated  party  were  not  at  arm's  length. 
We  di^egarded  all  sales  to  Sugiyama's 
and  Eiiuma's  HM  customers  that  did  not 
pass  the  arm's-length  test. 

Level  of  Trade 

In  accordance  with  section 
773(a)jl)(B)  of  the  Act,  to  the  extent 
practicable ,  we  determine  NV  based  on 
sales  ill  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
the  CEP  transaction.  The  NV  LOT  is  that 
of  the  1  ttarting-price  sales  in  the 
compa  rison  market  or,  when  NV  is 
based  im  constructed  value  (CV),  that  of 
the  sal  ;s  from  which  we  derive  selling, 
general  and  administrative  expenses 
and  profit. 

For  fcP  sales,  the  U.S.  LOT  is  also  the 
level  ofthe  starting-price  sale,  which  is 
usually  from  exporter  to  importer.  For 
CEP,  i|  is  the  level  of  the  constructed 
sale  fr(  im  the  exporter  to  the  importer. 
See  Nctice  of  Final  Determination  of 
Sales  i>t  Less  Than  Fair  Value:  Certain 
Cut-to- Length  Carbon  Steel  Plate  from 
South  Africa,  62  FR  61731  (November 
19, 19i7)  (Carbon  Steel  Plate). 

The  Btatute  and  the  SAA  support 
analy2jng  the  LOT  of  CEP  sales  at  the 
level  otf  the  constructed  sale  to  the  U.S. 
importer — that  is,  the  level  after 
expenses  associated  with  economic 
activities  in  the  United  States  have  been 
deduc  ed  pursuant  to  section  772(d)  of 
the  Ac  t.  The  Department  has  adopted 
this  in  ;erpretation  in  previous  cases.  See 
e.g.,  D  rnamic  Random  Access  Memory 
Semic  inductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea; 
Final  i  lesults  of  Antidumping  Duty 
Admit  istrative  Review,  Partial 
Rescisiion  of  Administrative  Review 
and  N  ytice  of  Determination  Not  to 
Revok^  Order,  63  FR  50867,  50872 
(September  23,  1998)  (DRAMs  Final 
Results  96-97);  see  also  Notice  of  Final 
Detert  lination  of  Sales  at  Less  Than 
Fair  V  ilue;  Static  Random  Access 


Memory  Semiconductors  From  the 
Republic  of  Korea,  63  FR  8945  (February 
23, 1998)  [SRAMs  1996). 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer. 

Customer  categories  such  as 
distributors,  retailers,  or  end-users  are 
commonly  used  by  petitioners  or 
respondents  to  describe  different  LOTs, 
but,  without  substantiation,  these  are 
insufficient  to  establish  that  a  claimed 
LOT  is  valid.  An  analysis  of  the  chain 
of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  LOTs. 

Our  analysis  of  the  marketing  process, 
in  both  the  home  market  and  United 
States,  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user.  The  chain  of  distribution 
between  the  producer  and  the  final  user 
may  have  many  or  few  links,  and  each 
respondent's  sales  occur  somewhere 
along  this  chain.  In  the  United  States, 
the  respondent's  sales  are  generally  to 
an  importer,  whether  independent  or 
ciffiliated.  We  review  and  compare  the 
distribution  systems  in  the  home  market 
and  the  United  States,  including  selling 
functions,  class  of  customer,  and  the 
extent  and  level  of  selling  expenses  for 
each  claimed  LOT. 

Unless  we  find  that  there  are  different 
selling  functions  for  sales  to  the  U.S. 
and  home  market,  we  will  not 
determine  that  there  are  separate  LOTs. 
Different  LOTs  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions,  even 
substantial  ones,  are  not  alone  sufficient 
to  establish  a  difference  in  the  LOTs. 
Differences  in  LOTs  are  characterized  by 
purchasers  at  different  stages  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

If  the  comparison-market  sale  is  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  imder 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  e.g..  Carbon  Steel 
Plate,  62  FR  at  61732. 


Based  on  our  analysis  of  these  factors, 
we  found  for  Enuma,  Kaga,  and  RK  that 
no  LOT  difference  existed  between  their 
respective  U.S.  and  home  market  sales. 
Therefore,  we  have  made  no  LOT 
adjustment  imder  section  773(a)(7)(A)  of 
the  Act  for  any  of  these  three 
respondents.  Further,  based  on  our 
analysis  of  these  factors,  we  concluded 
for  DK  and  Sugiyama  that  the  CEP  sales 
are  at  a  different  LOT  from  the  home 
market  sales.  With  respect  to  Sugiyama, 
we  determined  that  sales  in  the  home 
market  were  made  at  two  distinct  LOTs. 
The  first  level  was  the  same  LOT  as 
Sugiyama's  U.S.  sales.  The  second  LOT 
in  the  home  market  is  at  a  more  remote 
LOT  .  In  addition,  we  found  that  a 
pattern  of  consistent  price  differences 
existed  between  the  two  LOTs  in  the 
home  market.  Therefore,  for  Sugiyama, 
where  appropriate  (i.e.,  where  we  were 
unable  to  compare  sales  at  the  same 
level  of  trade),  we  made  a  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  In  the  case  of  DK,  because  the 
available  data  do  not  provide  an 
appropriate  basis  for  making  a  LOT 
adjustment,  but  the  LOT  in  the  home 
market  is  at  a  more  advanced  stage  of 
distribution  than  the  LOT  of  the  CEP, 
we  made  a  CEP  offset  adjustment  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act.  For  a  detailed  discussion  of 
these  LOT  issues,  see  the  April  30,  1999, 
memoranda  to  the  File  from  the  Team, 
regarding  the  LOT  analysis  for  DK, 
Enuma,  Kaga,  RK,  and  Sugiyama, 
respectively. 

Constructed  Value 

For  Sugiyama's,  and  RK's,  products 
for  which  we  could  not  determine  the 
NV  based  on  HM  sales  of  roller  chain, 
because  there  were  no  contemporaneous 
sales  of  a  comparable  product,  we 
compared  U.S.  prices  to  CV.  In 
accordance  with  section  773(e)(1)  of  the 
Act,  we  calculated  CV  based  on  the  svun 
of  the  cost  of  manufacturing  (COM)  of 
the  product  sold  in  the  United  States, 
plus  amounts  for  home  market  SG&A 
expenses,  profit,  and  U.S.  packing  costs. 
In  accordance  with  section  773(e)(2)(A) 
of  the  Act,  we  used  the  actual  amounts 
incurred  and  realized  by  the  respective 
manufacturers  in  coimection  with  the 
production  and  sale  of  the  foreign  like 
product,  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country 
to  calculate  SG&A  expenses  and  profit. 

Price-to-Price  Comparisons 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based  NV 
on  the  price  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  the  exporting  country  in  the  usual 
commercial  quantities  and  in  the 


ordinary  course  of  trade  and,  to  the 
extent  practicable,  at  the  same  level  of 
trade  as  the  EP  or  CEP  sale.  In 
accordance  with  section  773(a)(6)  of  the 
Act,  where  applicable,  we  made 
adjustments  to  home  market  prices  for 
discounts,  movement  expenses  (inland 
freight,  insurance,  and  warehousing), 
technical  services,  and  advertising 
expenses.  To  adjust  for  differences  in 
circimistances  of  sales  (COS)  between 
the  home  market  and  the  EP  and/or  CEP 
transactions  in  the  United  States,  we 
reduced  home  market  prices  by  an 
amoimt  for  home  market  credit  and 
direct  selling  expenses,  where 
applicable.  For  comparison  to  EP 
transactions  we  also  made  an  upward 
adjustment  for  U.S.  credit  and  direct 
selling  expenses,  where  appropriate.  We 
also  made  adjustments  for  indirect 
selling  expenses  incurred  on 
comparison  market  or  U.S.  sales  where 
commissions  were  granted  on  sales  in 
one  market  but  not  in  the  other  (the 
commission  offset),  pursuant  to  19  CFR 
351.410(e).  In  addition,  based  on  our 
determination  as  to  DK's  LOT  {see 
"Level  of  Trade"  section  of  this  notice), 
we  made  a  CEP  offset  adjustment 
pursuant  to  section  773(a)(7)(B)  of  the 
Act.  See  Carbon  Steel  Plate,  62  FR  at 
61732.  Fiulher,  based  on  our 
determination  as  to  Sugiyama's  LOT 
(see  "Level  of  Trade"  section  of  this 
notice),  where  appropriate,  we  made  a 
LOT  adjustment  pursuant  to  section 
773(a)(7)(A)  of  the  Act.  To  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  HM  packing  costs 
and  added  U.S.  packing  costs.  In 
addition,  we  made  adjustments,  where 
appropriate,  for  differences  in  costs 
attributable  to  physical  differences  of 
the  merchandise  (DIFMER)  pursuant  to 
section  773(a)(6)(C)(ii)  of  the  Act. 
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Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act  and  19 
CFR  351.410  for  COS  differences.  For 
comparisons  to  EP,  where  appropriate, 
we  made  COS  adjustments  by  deducting 
direct  selling  expenses  incurred  on 
home  market  sales  and  adding  U.S. 
direct  selling  expenses.  For  comparisons 
to  CEP,  where  appropriate,  we  made 
COS  adjustments  by  deducting  direct 
selling  expenses  incurred  on  home 
market  sales.  We  also  made 
adjustments,  where  applicable,  for  the 
commission  offset  in  the  manner 
described  above. 

Currency  Conversion 

Piu-suant  to  section  773A(a)  of  the 
Act,  for  purposes  of  the  preliminary 
results,  we  converted  foreign  currencies 


into  U.S.  dollars  using  the  official 
exchange  rates  in  effect  on  the  date  of 
the  U.S.  sales.  These  official  exchange 
rates  are  based  on  the  daily  rates 
identified  by  the  Dow  Jones  Business 
Information  Services.  Section  773A(a)  of 
the  Act  directs  the  Department  to  use  a 
daily  exchange  rate  to  convert  foreign 
currencies  into  U.S.  dollars  imless  3ie 
daily  rate  involves  a  "fluctuation."  It  is 
our  practice  to  find  that  a  fluctuation 
exists  when  the  daily  exchange  rate 
differs  from  a  benchmark  rate  by  2.25 
percent.  See  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipe  and  Tube  from  Turkey,  61  FR 
35188,  35192  (July  5,  1996).  The 
benchmark  rate  is  defined  as  the  moving 
average  of  the  rates  for  the  past  40 
business  days.  Where  we  determined 
that  the  daily  rates  applicable  to  this 
review  fluctuated,  as  defined  above,  we 
converted  foreign  cxirrencies  into  U.S. 
dollars  using  the  benchmark  exchange 
rate. 

DeterminatioD  Not  To  Revoke 

Pursuant  to  19  CFR  351.222(b)(2),  DK 
and  Enuma,  in  letters  dated  April  24, 
1998,  requested  revocation  of  the 
antidumping  finding  in  part.  In 
accordance  with  19  CFR  351.222(e), 
their  requests  were  accompanied  by 
certifications  that  the  companies  had 
not  sold  the  subject  merchandise  at  less 
than  NV  during  the  current  POR  and 
would  not  do  so  in  the  future.  DK  and 
Enuma  further  certified  that  they  sold 
the  subject  merchandise  to  the  United 
States  in  commercial  quantities  for  a 
period  of  at  least  three  consecutive 
years.  Each  company  also  agreed  to 
inunediate  reinstatement  of  the 
antidumping  duty  finding,  as  long  as 
any  exporter  or  producer  is  subject  to 
the  finding,  if  the  Department  concludes 
that,  subsequent  to  the  revocation,  DK 
or  Enuma  sold  the  subject  merchandise 
at  less  than  NV.  Additionally,  the 
companies  claimed  that  the  de  minimis 
standard  for  purposes  of  revocation  is 
two  percent  rather  than  0.5  percent, 
citing  sections  773(b)(3)  and  735(a)(4)  of 
the  Act,  and  section  351.106(b)(1)  of  the 
Department's  regulations. 

As  to  the  companies'  claim  that  the  de 
minimis  standard  for  purposes  of 
revocation  is  two  percent  rather  than  0.5 
percent.  Article  5.8  of  the  WTO 
Antidumping  Agreement  explicitly 
requires  signatories  to  apply  the  two 
percent  de  minimis  standard  in 
antidumping  investigations.  See  Article 
5.8.  There  is  no  such  requirement 
regarding  reviews.  See  Professional 
Electric  Power  Tools  from  Japan:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FT?  6891, 


6897  (February  11, 1998).  In  conformity 
with  Article  5.8  of  the  WTO 
Antidumping  Agreement,  sections 
733(b)  and  735(a)  of  the  Act  were 
amended  by  the  URAA  to  require  that, 
in  investigations,  the  Department  treat 
the  weighted-average  dumping  margin 
of  any  producer  or  exporter  which  is 
below  two  percent  ad  valorem  as  de 
minimis.  Hence,  pursuant  to  this 
change,  the  Department  is  now  required 
to  apply  a  two  percent  de  minimis 
standard  during  investigations  initiated 
after  January  1,  1995,  the  effective  date 
of  the  URAA  (see  sections  733(b)(3)  and 
735(a)(4)).  However,  the  Act  does  not 
mandate  a  change  to  the  Department's 
regulatory  practice  of  using  a  0.5 
percent  de  minimis  standard  during 
administrative  reviews.  As  discussed 
above,  the  WTO  Antidiunping 
Agreement,  the  Act,  the  SAA  and  the 
Department's  regulations  recognize 
investigations  and  reviews  to  be  two 
distinct  segments  of  an  antidiunping 
proceeding.  In  addition,  the  Statement 
of  Administrative  Action  (SAA)  also 
clarifies  that  "[tjhe  requirements  of 
Article  5.8  apply  only  to  investigations, 
not  to  reviews  of  antidumping  duty 
orders  or  suspended  investigations." 
See  SAA  at  845.  The  SAA  fiirther  states 
that  "in  antidumping  investigations. 
Commerce  [shall]  treat  the  weighted- 
average  dumping  margin  of  any 
producer  or  exporter  which  is  below 
two  percent  ad  valorem  as  de  minimis." 
SAA  at  844.  Likewise,  "lt|he 
Administration  intends  that  Commerce 
will  continue  its  present  practice  in 
reviews  of  waiving  the  collection  of 
estimated  cash  deposits  if  the  deposit 
rate  is  below  0.5  percent  ad  valorem,  the 
existing  regulatory  standard  for  de 
minimis."  SAA  at  845  (emphasis 
added).  See  19  CFR  351.106;  see  also 
High-Tenacity  Rayon  Filament  Yam 
from  Germany;  Final  Results  of 
Antidiunping  Duty  Administrative 
Review,  61  FR  51421  (October  2.  1996). 
In  addition,  although  the  Department 
makes  its  determinations  based  on  U.S. 
laws  and  regulations,  we  note  that  a 
recent  WTO  Panel  Report  found  that  the 
de  minimis  standard  in  Article  5.8  of  the 
WTO  Antidumping  Agreement  does  not 
apply  in  the  context  of  Article  9.3  duty 
assessment  procedures  (i.e. 
administrative  reviews).  See  page  150  of 
the  WTO  Panel  Report.  United  States— 
Anti-dumping  Duty  on  Dynamic 
.Random  Access  Memory 
Semiconductors  (DRAMS)  of  One 
Megabit  or  Above  From  Korea,  WT/ 
DS99/R  (adopted  March  19,  1999). 

Based  upon  the  fact  that  Daido  and 
Enuma  have  not  demonstrated  three 
consecutive  years  of  sales  at  not  less 
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than 
that 


prv. 


tl  ese  I 
requii  sments 


we  preliminarily  determine 
companies  have  not  met  the 
for  revocation  set  forth  in 
19  CFR  351.222(b)(2){i).  Therefore,  the 
Depar  ment  preliminarily  determines 
revoke  the  antidumping  duty 
with  respect  to  these  companies. 


not  to 
findin  j 


Prel 

As 
prel 


linim 


ary  Results  of  the  Review 

result  of  this  review,  we 
ily  determine  that  the 
followhng  weighted-average  dumping 
margii  is  exist  for  the  period  April  1 , 
1997  t  iirough  March  31.  1998: 


m  marii 


K  anufacturer/exporler 


Daido  Cogyo  Company,  Ltd  

Enuma  Chain  Mfg.  Company  ..., 
Izumi  Chain  Mfg.  Company  Ltd  , 

Kaga  Industries  Co.,  Ltd , 

OCM  C  ;hain  Company  , 

R.K.  Eiicel  Company,  Ltd  , 

Sugiya  na  Chain  Company,  Ltd 


Weighted- 
average 
margin 
(percent) 


0.90 
0.03 

17.57 
7.43 

17.57 
0.15 
8.02 


Pursuant  to  19  CFR  351.224(b),  the 
Depar  merit  will  disclose  to  parties  to 
the  pr  jceeding  any  calculations 
perfoipied  in  connection  with  these 
preliniinary  results  within  5  days  of  the 
date  o  ■  publication  of  this  notice.  Any 
interei  ;ted  party  may  request  a  hearing 
withii  1  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
argum  ents  in  this  proceeding  are 
requei  ted  to  submit  with  each 
argunjent:  (1)  A  statement  of  the  issue 
and  (3)  a  brief  summary  of  the 
argument.  All  case  briefs  must  be 
submi  tted  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  s  even  days  after  the  case  briefs  are 
filed.  A  hearing,  if  requested,  will  be 
held  t  MO  days  after  the  date  the  rebuttal 
briefs  are  filed  or  the  first  business  day 
therea  fter. 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
reviev ',  which  will  include  the  results  of 
its  ani  lysis  of  the  issues  raised  in  any 
writte  a  comments  or  at  the  hearing, 
within  120  days  from  the  publication  of 
these  jreliminary  results. 

The  Department  shall  determine,  and 
Custo  ns  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  Upon 
comp  etion  of  this  review,  the 
Department  will  issue  appraisement 
instru  ctions  directly  to  Customs.  The 
final  iBSults  of  this  review  shall  be  the 
basis  or  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
coven  (d  by  the  determination  and  for 
future  deposits  of  estimated  duties.  For 
duty  <  ssessment  purposes,  for  CEP  sales 


we  calculated  a  customer  or  importer- 
specific  assessment  rate  by  aggregating 
the  dumping  margins  calculated  for  all 
U.S.  sales  to  each  customer/importer, 
and  dividing  this  amount  by  the  total 
estimated  entered  value  of  subject 
merchandise  sold  to  each  customer/ 
importer  during  the  POR.  In  order  to 
estimate  the  entered  value,  we 
subtracted  international  and  U.S. 
movement  expenses  and  selling 
expenses  incurred  in  the  United  States 
from  the  gross  sales  value.  For 
assessment  of  EP  sales  we  calculated  a 
per  unit  customer  or  importer-specific 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  to  each  customer/importer  and 
dividing  this  amoimt  by  the  total 
quantity  of  those  sales. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  roller  chain  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review, 
except  if  the  rate  is  less  than  0.5  percent 
ad  valorem  emd,  therefore,  de  minimis, 
no  cash  deposit  will  be  required;  (2)  for 
exporters  not  covered  in  this  review,  but 
covered  in  the  original  less  than  fair 
value  (LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactxirer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  original  LTFV  investigation,  the 
cash  deposit  rate  will  be  15.92  percent, 
the  "All  Others"  rate  which  is  based  on 
the  first  review  conducted  by  the 
Department  in  which  a  new  shipper 
rate  '  was  established  in  the  final  results 


'  In  1993,  the  Department  began  using  the  all 
others  rate  from  the  original  investigation  as  the 
appropriate  cash  deposit  rate  for  companies  not 
covered  by  a  review  or  the  original  investigation. 
Prior  to  that  time,  the  Department's  practice  was  to 
use  a  "new  shippers"  rate  resulting  from  a 
particular  review  as  the  cash  deposit  rate  for 
companies  whose  first  shipment  occurred  after  the 
period  covered  by  the  review.  The  Department  used 
as  the  "new  shippers"  rate  the  highest  of  the  rates 
of  all  responding  firms  with  shipments  during  the 
review  period.  This  "new  shippers"  rate  is 
unrelated  to  new  shipper  reviews  conducted 


of  administrative  review  (48  FR  51801, 
November  14,  1983).  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
of  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failiu'e  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occiured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  (19 
U.S.C.  1675(a)(1)). 

Dated:  April  30.  1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-11720  Filed  5-7-99;  8:45  am] 

BILUNG  CODC  3S1(M)S-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-834-803] 

Titanium  Sponge  From  the  Republic  of 
Kazaithstan:  Postponement  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limit  for 
preliminary  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  by  120 
days  the  time  limit  for  the  preliminary 
results  of  the  antidumping  duty 
administrative  review  of  the 
antidumping  finding  on  titanium 
sponge  from  the  Republic  of  Kazakhstan 
("Kazakhstan")  (A-834-803),  covering 
the  period  August  1,  1997,  through  July 
31,  1998,  since  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Tariff  Act  of 
1930,  as  amended  ("the  Act")  (19  U.S.C. 
1675  (a)(3)(A)). 

EFFECTIVE  DATE:  May  10.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Manning  or  Wendy  Frankel, 


pursuant  to  the  URAA  under  section  751(al(2l(B)  of 
the  Act. 


Antidumping  Duty  and  Countervailing 
Duty  Enforcement,  Office  Four,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-3936  and  482- 
5849,  respectively. 
SUPPLEMENTARY  INFORMATION: 
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Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  hi  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
are  to  the  current  regulations  as  codified 
at  19  CFR  351  (1998). 

Background 

On  September  29,  1998  (63  FR  51893), 
the  Department  initiated  an 
administrative  review  of  the 
antidumping  finding  on  titanium 
sponge  from  Kazakhstan,  covering  the 
period  August  1,  1997,  through  July  31, 
1998.  In  our  notice  of  initiation,  we 
stated  our  intention  to  issue  the  final 
results  of  these  reviews  no  later  than 
August  31,  1999. 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  writhin  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order/finding  for  which  a 
review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary 
determination  is  published.  However,  if 
it  is  not  practicable  to  complete  the 
review  within  the  foregoing  time, 
section  751(a)(3)(A)  of  the  Act  and 
section  351.213(h)(2)  of  the 
Department's  regulations  allows  the 
Department  to  extend  the  time  for 
making  a  preliminary  and  final 
determination  to  a  maximum  of  365 
days  and  180  days,  respectively. 

Due  to  the  complexity  of  the  legal  and 
methodological  issues  presented  by  this 
review,  the  Department  has  determined 
that  it  is  not  practicable  to  complete  the 
preliminary  determination  on  this 
review  within  the  time  limit  mandated 
by  the  Act  [See  Titanium  Sponge  from 
the  Republic  of  Kazakhstan  (A-834- 
803);  Extension  of  Preliminary  Results 
Review,  dated  April  29,  1999). 
Therefore,  the  Department  is  extending 
the  deadline  for  issuing  the  preliminary 
results  of  this  review  until  no  later  than 
August  31.  1999.  The  deadline  for 
issuing  the  final  results  of  this  review 


will  be  no  later  than  120  days  from  the 
publication  of  the  preliminary  results. 
This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675  (a)(3)(A)). 

Dated:  April  30,  1999. 
Bernard  Carreau, 

Deputy  Assistant  Secretary  for  Import 

Administration 

[FRDoc.  99-11721  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Prospective  Grant  of 
Exclusive  Patent  License 

agency:  National  Institute  of  Standards 
and  Technology  Commerce. 
ACTION:  Notice  of  prospective  grant  of 
exclusive  patent  license. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7{a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  world-wide  to  NIST's  interest  in 
the  invention  embodied  in  U.S.  Patent 
Application  07/892,037,  titled, 
"Photovoltaic  Solar  Water  Heating 
System",  filed  June  2,  1992;  NIST 
Docket  No.  91-023US  to  Four  Seasons 
Solar  Products  Corporations,  having  a 
place  of  business  at  5005  Veterans 
Memorial  Highway,  Holbrook,  NY 
11741.  The  grant  of  the  license  would  be 
for  all  fields  of  use. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 

Berkley,  Nation«d  Institute  of  Standards 
and  Technology,  Office  of  Technology 
Partnerships,  100  Bureau  Drive,  Stop 
2200,  Gaithersburg.  MD  20899-2200. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argiunent  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7.  The 
availability  of  the  invention  for 
licensing  was  published  in  the.  Federal 
Register  Vol.  59  (March  30,  1994).  NIST 
and  Four  Seasons  Solar  Products 
Corporation  may  enter  into  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  to  further 
development  of  the  invention. 


U.S.  Patent  application  07/892,037  is 
ovraed  by  the  U.S.  Government,  as 
represented  by  the  Secretary  of 
Commerce.  The  present  invention 
relates  to  a  system  for  heating  water 
using  solar  energy,  the  system 
comprises  a  photovoltaic  array,  a  water 
heater  comprising  a  variable  resistive 
load,  and  a  controller  for  varying  either 
the  load  characteristics  of  the  resistive 
load  or  the  power  generating 
characteristics  of  the  photovoltaic  array, 
or  both,  to  ensure  maximimi  power 
transfer  efficiency. 

Dated:  May  3, 1999. 
Karen  H.  Brown, 

Deputy  Director. 

[FR  Doc.  99-11647  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

[Docket  No.:  990208045-9045-01] 

RIN  0647-ZA61 

AMS  Industry,  Government 
Scholarship,  and  Fellowship  Program 

SUBJECT:  American  Meteorological 
Society's  Industry,  Government 
Scholarship,  and  Fellowship  Program. 
AGENCY:  National  Weather  Service 
(NWS),  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  NWS  issues  this  notice  to 
annoimce  its  intention  to  continue 
funding  without  competition  a  graduate 
fellowship  through  the  American 
Meteorological  Society's  (AMS) 
Industry/Government  Scholarship  and 
Fellowship  Program,  unless 
qualification  statements  are  submitted 
as  a  result  of  this  notice.  The  recipient 
of  the  fellowship  award  chosen  by  the 
AMS  will  receive  $15,000  toward  the 
cost  of  the  first  year  graduate  study  in 
the  atmospheric,  oceanic,  or  hydrologic 
sciences. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  C.  Eustis,  Chief,  NWS  Office  of 
Industrial  Meteorology,  Room  17146, 
1325  East  West  Highway,  Silver  Spring. 
Maryland  20910.  Telephone  301-713- 
0258. 

SUPPLEMENTARY  INFORMATION:  The  AMS 
is  the  only  known  national  scientific 
professional  society  which  coordinates 
and  manages  a  unique  graduate 
fellowship  program  designed  solely  to 
recruit  young  people  entering  tlieir  first 
year  of  graduate  study  in  the  fields  of 
atmospheric,  oceanic,  or  hydrologic 
sciences.  Administration  costs  of  the 
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progra  m  are  funded  by  the  AMS. 
Partici  sating  universities  provide  the 
fellow  ihip  awardees  with  a  tuition 
waivei .  The  recipient  can  apply  the 
entire  imount  to  the  cost  of  the  first  year 
of  grac  uate  study.  Ultimately,  the 
awardee  has  the  opportunity  to  make 
significant  contributions  to  the 
atmospheric,  oceanic,  and  hydrologic 
scienc  3S  sooner  than  if  the  fellowship 
award  ;  were  not  available. 

Sub  ect  to  the  availability  of  fiscal 
year  1  >99  funds,  the  NWS  intends  to 
suppo:  t  a  single  awardee  beginning  with 
the  1 9  )9  academic  year. 

Executive  Order  12866.  It  has  been 
detern  lined  that  this  notice  is  not 
significant  under  Executive  Order 
12866, 

{Autl  lority:  15  U.S.C.  313  and  15  U.S.C. 
1540) 

Catalogue  of  Federal  Domestic  Assistance: 
Refer  t<  Catalogue  of  Federal  Domestic 
Assists  [ice  under  number  11.449,  which 
addres!  es  Independent  Education  and 
Scienci  i  Projects  and  Programs. 

Date(  :  May  4, 1999. 
John  E,  Jones,  Jr., 

Deputy  Assistant  Administrator  for  Weather 
Service  s. 

[FR  Doi:.  99-11700  Filed  5-7-99;  8:45  am] 
BILUNO  :;OOE  3S10-KE-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.O.  04pO99C] 

Mid-Atlantic  Rshery  Management 
Coum^il  (MAFMC);  Meetings 

AGENCJr:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosjpheric  Administration  (NOAA), 
Commie  rce. 
ACTION:  Notice  of  public  meeting. 

SUMM>iifY:  The  Mid-Atlantic  Fishery 
Management  Council  and  its  Tilefish 
Comn^ttee  will  hold  a  public  meeting. 
DATES]  The  meeting  will  be  held  on 
Tuesdiiy,  May  25,  1999,  from  10:00  a.m. 
imtil  ^:00  p.m. 

5SES:  This  meeting  will  be  held  at 
lada  Inn,  76  Industrial  Highway, 

^on,  PA;  telephone:  610-521- 

cil  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Streetj  Dover,  DE  19904;  telephone: 
302-6  74-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danie;  T.  Furlong,  Executive  Director, 
Mid-i^  tlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  Agenda 
item  f  tr  this  meeting  is  approval  of  the 


Tilefish  Fishery  Management  Plan  for 
public  hearings. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
such  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  May  4,  1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-11698  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  050399C] 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Coimcil)  and  its 
advisory  committees  will  meet  in 
Anchorage,  AK  the  week  of  June  7, 
1999. 

dates:  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  The  Scientific  and 
Statistical  Committee  (SSC)  of  the 
Council  will  meet  at  the  Fishermen's 
Hall,  503  Marine  Way,  Kodiak,  AK. 

The  Advisory  Panel  (AP)  of  the 
Council  (AP)  will  meet  at  the  Elk's 
Lodge,  102  Marine  Way,  Kodiak,  AK. 

The  Council  will  meet  at  the  Best 
Western  Kodiak  Inn,  236  Rezanof  Drive 
West,  Kodiak,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  phone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION: 


1.  The  SSC  will  begin  at  8:00  a.m.  on 
Monday,  June  7,  continuing  through 
Wednesday,  June  9,  1999. 

2.  The  AP  will  begin  at  8:00  a.m.  on 
Monday,  June  7,  and  continue  through 
at  least  Thursday,  June  10, 1999. 

3.  The  Council  vdll  begin  at  8:00  a.m. 
on  Wednesday,  June  9,  continuing 
through  at  least  Monday,  June  14,  and 
possibly  continue  into  Tuesday,  June 
15,  if  necessary  to  complete  the  agenda. 

Other  workgroup  or  committee 
meetings  may  be  held  during  the  week. 
Notices  of  these  meetings  will  be  posted 
at  the  meeting  location.  All  meetings  are 
open  to  the  public  with  the  exception  of 
Coimcil  executive  sessions,  which  may 
be  held  during  the  noon  hour  during  the 
meeting  week,  if  necessary,  to  discuss 
personnel,  international  issues,  or 
litigation. 

The  agenda  for  the  Council's  plenary 
session  will  include  the  following 
issues.  The  Council  may  take 
appropriate  action  on  any  of  the  issues 
identified. 

1 .  The  Council  will  receive  the 
following  reports,  taking  action  if 
required: 

a.  Reports  from  NMFS  and  the  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
on  the  current  status  of  the  groundfish 
fisheries  off  Alaska. 

b.  Reports  fi"om  the  U.S.  Coast  Guard 
and  NMFS  Enforcement  on  recent 
enforcement  activities. 

2.  Final  review  and  approval  of 
alternatives  and  options  for 
implementation  of  Steller  sea  lion 
protection  measures  for  2000  and 
beyond. 

3.  Final  review  and  approval  of 
fishery  management  plan  amendments 
to  conform  with  requirements  of  the 
American  Fisheries  Act  (AFA),  and  fined 
review  and  approval  of  an  amendment 
package  for  fishery  management 
measures  to  mitigate  impacts  of  the  AFA 
on  non-pollock  fisheries. 

4.  The  Coimcil  will  receive  a 
conmiittee  report  on  implementation 
issues  surrounding  the  development  of 
inshore  cooperatives. 

5.  The  Council  will  hold  an  initial 
discussion  of  potential  amendments  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

6.  Under  Groundfish  Management,  the 
Council  will  consider  the  following 
subjects: 

a.  Initial  review  of  an  analysis  for  a 
halibut  mortality  avoidance  program,  if 
available. 

b.  Review  a  request  for  an 
experimental  fishing  permit  for  a  bait 
testing  project  for  Pacific  cod  fisheries. 

c.  Initial  review  of  an  analysis  for 
allocation  of  Bering  Sea/ Aleutian 
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Islands  Pacific  cod  between  fi-eezer 
longliners  and  other  fixed  gear. 

7.  Initial  review  of  a  rebuilding  plan 
for  bairdi  crab  in  the  Bering  Sea/ 
Aleutian  Islands. 

The  agendas  for  the  SSC  and  AP  will 
include  the  above  agenda  issues,  with 
the  exception  of  Item  1 ,  standard 
reports. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  7  working  days  prior 
to  the  meeting  date. 

Dated:  May  4,  1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-11697  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader. 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  9, 
1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  shoidd  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 


Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 
address  Paf_Sherrill@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conmient  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  May  4,  1999. 
William  E.  Burrow, 

Acting  Leader.  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Discretionary  Grant  Application 
under  Indian  Education. 

Frequency:  Aimuaily. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  100. 

Burden  Hours:  5,840. 

Abstract:  Application  for  funding  for 
Indian  Education  discretionary 
programs  of  Demonstration  Grants  for 


Indian  Children  and  Professional 
Development.  The  information  is  used 
to  determine  applicant  eligibility  and 
amount  of  awards  for  projects  selected 
for  funding. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

|FR  Doc.  99-11629  Filed  5-7-99;  8:45  am) 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics,  (ACES) 

AGENCY:  U.S.  Department  of  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics  (ACES). 
This  notice  of  this  meeting  is  required 
under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  This 
dociunent  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  May  20-21,  1999. 
TIMES: 

May  20— Full  Council,  9:00  a.m.-l:00 
p.m.;  Management  Committee,  1:00 
p.m.-4:30  p.m.;  Statistics  Committee, 
1:00  p.m.-4:30  p.m.:  Strategy /Pohcy 
Committee,  1:00  p.m.-4:30  p.m. 
May  21,  1999— Full  Council  12:00  p.m.- 
2:30  p.m.;  Statistics  Committee,  8:45 
a.m.-ll:45  a.m.;  Strategy /Policy 
Committee,  8:45  a.m.-ll:45  a.m.;  and 
Management  Committee,  8:45  a.m.- 
11:45  a.m. 
LOCATION:  Phoenix  Park  Hotel,  520 
North  Capitol  Street  NW,  Washington, 
DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Marenus,  National  Center  for 
Education  Statistics,  555  New  Jersey 
Avenue,  NW,  Room  400J,  Washington, 
DC  20208-5530— (202)  219-1835. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
Section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Pub.  L.  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 
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agenda  for  the  Strategy /Policy 
ttee  includes  a  report  on  teacher 
icensUre,  a  progress  report  on 
instructional  practices,  and  a  report 
from  N  ECS's  taskforce  on  life  long 
leamir  g. 

Recorc  s  are  kept  of  all  Council 
procee  lings  and  are  available  for  public 
inspec  ion  at  the  Office  of  the  Executive 
Direct(  r.  Advisory  Council  on 
Educalion  Statistics,  555  New  Jersey 
Avenu  3,  NW,  Room  400J,  Washington, 
DC  20^08-7575. 

Dated:  May  3,  1999. 
C.  Kent  McGuire, 

Assista  U  Secretary  for  Educational  Research 

and  Im^  trovement. 

[FR  Do(  .  99-1 1701  Filed  5-7-99;  8:45  am] 

BILLING    ;ODE  4000-01-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Public  Forum 

agency:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Notice  of  information  collection 
activity. 

SUMMARY:  This  notice  announces  that 
the  National  Assessment  Governing 
Board  (NAGB)  will  submit  an 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
for  approval. 

The  ICR  is:  An  Investigation  of 
Alternative  Methods  for  Scale 
Anchoring  and  Item  Mapping  in  the 
National  Assessment  of  Educational 
Progress. 

DATES:  Public  comments  must  be 
submitted  on  or  before  June  9,  1999. 

ADDRESSES:  Written  comments  should 
be  submitted  by  June  9,  1999.  Mail  to 
Patricia  Hanick,  NAEP  ALS  Project 
Manager,  ACT,  Inc.,  2255  North 
Dubuque  Road,  P.O.  Box  168,  Iowa  City. 
LA  52243-0168.  Copies  of  the  complete 
ICR  and  accompanying  appendices  may 
be  obtained  from  the  NAEP  ALS  Project 
Manager  at  the  address  above. 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to  Hanick@ACT.org. 
Electronic  conunents  must  be  identified 
by  the  title  of  the  ICR.  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
confidential  business  information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordemce  with  the 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  NAGB 
without  prior  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patirica  Hanick,  NAEP  ALS  Project 
Manager.  ACT,  Inc.,  2255  North 
Dubuque  Road,  P.O.  Box  168,  Iowa  City, 
lA  52243-0168,  Telephone:  (319)  337- 
1452  or  (800)  525-6930,  e-mail: 
Hanick@ACT.org. 

SUPPLEMENTARY  INFORMATION:  Electronic 
copies  of  this  ICR  can  be  obtained  ft'om 
the  contact  person  listed  above. 

I.  Information  Collection  Request 

NAGB  is  seeking  comments  on  the 
following  Information  Collection 
Request  (ICR). 


Title:  An  Investigation  of  Alternative 
Methods  for  Scale  Anchoring  and  Item 
Mapping  in  the  National  Assessment  of 
Educational  Progress. 

Affected  Entities:  Parties  affected  by 
this  information  collection  are  persons 
who  served  as  panelists  for  pilot 
studies,  achievement  levels-setting 
(ALS)  meetings,  and  validation  research 
for  the  1998  Science  NAEP. 

Abstract.  The  purpose  of  this 
information  collection  activity  is  to 
gather  research  information  for  NAGB  to 
be  used  in  evaluating  the  procedures  for 
the  selection  of  exemplar  items  to 
represent  student  performance  on 
NAEP.  Exemplar  items  are  used  as  one 
of  the  primary  means  of  communicating 
student  performance  on  NAEP.  The 
criteria  for  selecting  exemplar  items  is 
critical  to  the  "message"  portrayed  by 
the  items  when  reporting  the  outcomes 
of  NAEP  to  the  public. 

Two  statistical  criteria  currently  guide 
the  selection  of  exemplar  items:  One 
based  on  item  difficulty,  and  the  other 
on  item  discrimination.  Part  One  of  the 
study  will  examine  that  statistical 
criteria  used  to  select  exemplar  items  by 
comparing  various  scale  anchoring  and 
item  mapping  methodologies.  The 
results  of  these  systematic  comparisons 
will  be  judged  not  only  statistically,  but 
also  according  to  the  degree  to  which 
they  agree  with  informed  judgments 
about  item  difficulty.  Collecting 
responses  from  informed  judges  is  Part 
Two  of  the  study.  Because  these 
individuals  have  participated  in  the 
process  of  setting  achievement  levels  for 
the  1998  Science  NAEP,  they  are  likely 
to  be  keenly  interested  in  the  research 
study. 

In  Part  One  of  the  study,  several 
technical  aspects  of  the  anchoring 
process  will  be  investigated: 

(1)  Stringency  of  difficulty  criterion 
(response  probability  criterion); 

(2)  Point  versus  interval-based 
estimates; 

(3)  Empirical  versus  model-based 
estimates; 

(4)  Type  of  discrimination  criterion. 
Before  conducting  the  data  analysis  of 

the  anchoring  process,  cross  validation 
analyses  of  random  half-samples  of  the 
data  will  be  done.  Four  methods  of 
analyzing  the  student  data  are  plaimed: 

(1)  Empirical/interval  estimation; 

(2)  Empirical/point  estimation; 

(3)  Model-based/interval  estimation; 

(4)  Model-based/point  estimation. 
"Three  factors  will  be  considered  as 

the  criteria  to  determine  which 
anchoring/mapping  method  is  best: 

(1)  Consistency  of  results  across 
subsamples; 

(2)  The  degree  to  which  the  results  are 
supported  by  informed  judgment; 
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(3)  The  number  of  exemplar  items 
produced  by  the  method. 

In  Part  Two  of  the  study  each 
prospective  respondent  will  be  sent  a 
selection  of  items  from  the  1990  Science 
NAEP  Physical  Science  item  pool.  All  of 
the  items  have  been  "released"  for 
public  review.  Respondents  will  be 
asked  to  rank  order  the  items  according 
to  the  perceived  level  of  difficulty.  The 
ranking  task  will  involve  four 
overlapping  sets  of  8-9  items  per  set. 
Each  item  will  be  displayed  on  a 
separate  card.  Item  sets  will  include 
obtained  and  bogus  clusters. 
Participants  v«ll  be  asked  if  the  items 
appear  to  cluster  together,  and  if  so, 
what  are  the  common  tasks  or  content 
areas  that  form  the  basis  of  the  cluster. 
They  will  be  asked  to  determine  if  the 
clusters  reflect  Basic,  Proficient,  or 
Advanced  performance,  based  on  the 
NAGB  policy  definitions  of  achievement 
levels.  Finally,  participants  will  be 
asked  the  following  question: 

If  you  were  told  that  American  students 
C6m  do  item  N,  what  would  you  assume  this 
meant?  Specifically,  what  percent  of  students 
would  need  to  be  able  to  answer  correctly  in 
order  for  you  to  agree  that  students  can  do 
the  item?  (40%.  50%.  60%.  70%,  80%.  (90%, 
100%). 

The  results  of  Part  One  will  then  be 
evaluated  according  to  the  degree  to 
which  they  agree  with  the  informed 
judgments  about  item  difficulty. 

The  response  rate  for  the  survey  used 
in  Part  Two  is  expected  to  be  80%  or 
higher.  Only  persons  who  served  as 
panelists  for  pilot  studies,  achievement 
levels-setting  meetings,  and  validation 
research  for  the  1998  Science  NAEP  will 
be  invited  to  participate.  These 
individuals  have  shown  keen  interest  in 
NAEP  by  their  participation  in  the  ALS 
process.  The  mailing  list  for  these 
individuals  is  being  updated,  and  those 
who  can  be  contacted  will  be  asked  in 
advance  if  they  will  agree  to  participate 
in  the  survey.  Only  persons  who 
consent  will  receive  the  survey  and 
accompanying  materials.  Follow-up 
procedures  will  include  mailing 
reminder  postcards,  making  telephone 
calls,  and  sending  replacement 
materials. 

No  third  party  notification  or  public 
disclosure  burden  is  associated  with 
this  collection. 

Burden  Statement:  The  estimated 
total  respondent  burden  is  228  hours, 
and  the  average  burden  per  respondent 
is  1.5  hours.  This  is  a  one-time  survey. 
Neither  small  business  nor  other  small 
entities  are  included  in  the  survey. 

n.  Request  for  Comments 

NAGB  solicits  comments  to: 


(i)  Evaluate  whether  the  proposed 
collection  of  information  is  an  appropriate 
method  to  determine  the  "message" 
portrayed  by  the  items  regarding  student 
performance  on  NAEP  reported  to  the  public. 

(ii)  Enhsmce  the  accuracy,  quality,  and 
utility  of  the  information  to  be  collected. 

(iii)  Evaluate  whether  the  design  of  this 
survey  maximizes  the  response  rate.  i.e.  the 
number  of  selected  persons  who  will 
respond. 

Records  are  kept  of  all  public 
comments  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW,  Washington.  DC 
from  8:30  a.m.  to  5  p.m. 

Dated:  May  5,  1999. 

Roy  Truby, 

Executive  Director,  Nationai  Assessment 
Governing  Board. 

[FR  Doc.  99-11660  Filed  5-7-99;  8:45  am) 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Kirtland  Area  Office 
(Sandia).  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Wednesday,  May  19,  1999:  5:30 
p.m.-9  p.m.  (MST). 

ADDRESSES:  North  Valley  Center,  3825 
4th,  NW,  Albuquerque,  New  Mexico 
87110,  (505)  761-4025. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  PO  Box  5400,  Albuquerque.  NM 
87185,  (505)  845-4094. 

SUPPt.EMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

5:30  p.m. 

DOE  Quarterly  Report 

6  p.m. 

•  Call  to  Order/Roll— Diane  Terry. 
Acting  Chair 


•  Public  Comments  (10  minutes) 

•  Opening  Comments  from  Acting  Chair 
(Including  brief  overview  of  retreat,  any 

update  information  and 
incorporation  deadline) 

•  Facilitated  Check-in 

•  Review  Agenda 

•  Approve  Minutes  from  Last  Meeting 

•  Committee  Reports 

New  Business 

Vote  on  Tobi  for  Monthly  Meeting 
Facilitator  7  p.m. 

•  Process  Work  lead  by  Tobi 

1.  Including  information  on  important 
issues  that  need  to  be  discussed,  as 
identified  by  the  CAB  at  Retreat 

2.  Consensus  Building  Process 

3.  Ground  Rules 

4.  Vision  Statement 

Break  (15  Minutes) 
8:15-8:55  p.m. 

•  Group  Discussion: 

1.  Leadership  Criteria 

2.  Process  for  Electing  New  Officers 

Public  Comments  (5  Mnutes) 

9  p.m. 
Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  May  19,  1999. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  15  days  before  the 
date  of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved  prior 
to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Mike  Zamorski, 
Manager,  Department  of  Energy  Kirtland 
Area  Office,  PO  Box  5400,  MS-0184. 
Albuquerque,  NM  87185.  or  by  calling 
(505)  845-^094. 
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Issued  at  Washington,  DC  on  May  4,  1999. 
kI.  Samuel, 
\dvisory  Committee  Management 


Rachel 

Deputy 
Officer. 
[FR  Doc 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commtssion 

[Docket!  No.  RP99-240-001] 

Dynegy  Midstream  Pipeline,  Inc.; 
Notice  Df  Tariff  Compliance  Filing 


1999. 


May  4, 

Takejnotice  that  on  April  28,  1999, 

Midstream  Pipeline,  Inc.  (DMP), 
1000  Louisiana,  Suite  5800,  Houston, 
TX  770  D2.  submitted  for  filing  as  part  of 
its  FER  :  Gas  Tariff,  First  Revised 
Volumi  I  No.  1,  the  following  tariff 
sheets: 


First  Re 
First  Re' ' 


Kansas  Gas 
states  t  lat 
DMPtc 
service 
Service 
waiver 
so  that 
effectivJB 

Any 
filing 
Federa 
888 
20426, 
385.21 


Firjt 


ised  Sheet  No.  31 
ised  Sheet  No.  199 


DMP  states  that  it  is  submitting  these 
sheets  i  n  compliance  with  the  March  31 , 
19^9  Letter  Order  in  the  above- 
refereni  ;ed  proceeding  approving  a  non- 
conforr  ling  service  agreement  with 
Service  Company.  DMP 
the  March  31  Order  required 
reflect  the  non-conforming 
agreement  with  Kansas  Gas 
in  its  tariff.  DMP  requests 
of  the  30-day  notice  requirement 
hese  sheets  may  be  made 
May  1,  1999. 

)erson  desiring  to  protest  this 
sjiould  file  a  protest  with  the 

Energy  Regidatory  Commission, 
Street,  NE,  Washington,  DC 

n  accordance  with  section 

of  the  Commission's  Rules  and 
Regulal  ions.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Cor  miission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  detei  mining  the  appropriate  action  to 
be  takei,  but  will  not  serve  to  mjike 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commi  ssion  and  are  available  for  public 
inspect  on  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  ittp://www.ferc.fed.us/online/ 
rims.htn  (call  202-208-2222  for 
assistai  ce) 

Linwoo(  I  A.  Watson,  |r.. 
Acting  S  ecretary. 
[FR  Doc  99-11606  Filed  5-7-99:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP99-369-000] 

East  Tennessee  Natural  Gas  Company, 
Notice  of  Request  Under  Blanket 
Authorization 

May  4,  1999. 

Take  notice  that  on  April  29,  1999, 
East  Tennessee  Naturd  Gas  Company 
(East  Tennessee),  Post  Office  Box  2511, 
Houston,  Texas  77252,  filed  in  Docket 
No.  CP99-369-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon 
by  sale  to  the  Knoxville  Utilities  Board 
(KUB),  a  municipality  engaged  in  the 
local  distribution  of  natural  gas  to  the 
public,  its  Knoxville  Lateral  located  in 
Knox  County,  Tennessee  for  a  purchase 
price  of  $44,500.  East  Tennessee  makes 
such  request  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-41 2-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission. 
The  filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

East  Tennessee  states  that  the 
Knoxville  Lateral  was  constructed  in 
order  to  facilitate  the  transportation  and 
sale  of  natiu-al  gas  in  interstate 
commerce,  and  that  KUB  is  the  only 
customer  served  by  the  Knoxville 
Lateral.  Specifically,  East  Tennessee 
proposes  to  abandon  approximately  5.5 
miles  of  12-inch  diameter  gas  pipeline 
and  related  appurtenances  that  extends 
fi'om  East  Tennessee's  Mile  Post  3116A- 
101+0.0  to  Mile  Post  3116-101+5.54 
(Side  Valve  3116A-101  to  Side  Valve 
3116A-1401).  East  Tennessee  states  that 
the  metering  facility  associated  with  this 
lateral.  Meter  No.  75-9005,  will 
continue  to  be  owned  by  East 
Tennessee. 

East  Tennessee  avers  that  no 
environmental  effects  will  result  from 
this  proposed  abandonment  and  sale, 
since  ownership  of  the  existing  facilities 
will  simply  be  transferred  to  KUB.  No 
facilities  will  be  constructed  or 
removed,  and  it  is  indicated  that  KUB 
intends  to  operate  the  pipeline  as  part 
of  its  integrated  local  distribution 
system. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and,  pursuant  to  Section 


157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request,  ff  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11609  Filed  5-7-99;  8:45  am] 

BtLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-286-000] 

Granite  State  Gas  Transmission,  Inc., 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  4,  1999. 

Take  notice  that  on  April  28,  1999, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  for 
effectiveness  on  May  1,  1999: 

First  Revised  Sheet  No.  10 
Fourth  Revised  Sheet  No.  24 
Second  Revised  Sheet  No.  141 
Second  Revised  Sheet  No.  142 
Third  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  145 
First  Revised  Sheet  No.  146 
First  Revised  Sheet  No.  147 
First  Revised  Sheet  No.  148 
First  Revised  Sheet  No.  149 
First  Revised  Sheet  No.  150 
First  Revised  Sheet  No.  441 

According  to  Granite  State,  the 
primary  purpose  of  its  tariff  filing  is  to 
revise  the  methodology  in  its  Rate 
Schedule  LMS  (Load  Management 
Service)  for  settling  cash-outs  with  its 
transportation  customers  or  imbalances 
between  nominations  for  service  and 
actual  deliveries  of  gas.  Granite  State 
further  states  that,  since  it  commenced 
restructured  operations  on  November  1 , 
1993,  in  compliance  with  Order  Nos. 
636,  et  seq.,  as  an  Operational  Balancing 
Agreement  (OBA)  holder  with 
Tennessee  Gas  Pipeline  (Tennessee)  it 
subscribed  to  Tennessee's  Load 
Management  Service  to  manage  over 
and  under  daily  and  monthly 
transportation  service  deliveries  from 
Tennessee  for  ultimate  transportation 
and  delivery  to  customers  on  Granite 
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State.  To  integrate  the  Tennessee  Load 
Management  Service  with  its 
operations.  Granite  State  adopted  a  new 
Rate  Schedule  LMS  which  was  a  mirror 
of  the  Tennessee  Load  Management 
Service. 

Granite  State  says  that  the  foregoing 
arrangement  for  load  balancing  on  its 
system  worked  well  as  long  as 
Tennessee  was  the  only  upstream 
pipeline  connected  to  its  system.  Lately, 
however.  Granite  State  states  that  its 
system  has  been  connected  at  two 
locations,  in  Westbrook,  Maine,  and 
Newington,  New  Hampshire,  to  the 
pipeline  jointly  owned  by  the  Portland 
Natural  Gas  Transmission  System 
(PNGTS)  and  Maritime  and  Northeast 
Pipeline,  L.L.C.  and  PNGTS  has 
commenced  delivering  gas  to  Granite 
State  at  these  interconnections  for 
further  transportation  and  delivery  to 
customers  directly  connected  to  the 
Granite  State  system.  It  is  further  stated 
that  Maritimes  is  forecasting  an  in- 
service  date  of  November,  1999,  for  the 
pipeline  facilities  authorized  in  Docket 
Nos.  CP96-809,  et  al 

According  to  Granite  State  the 
revisions  in  its  Rate  Schedule  LMS 
methodology  are  necessary  because 
Granite  State  is  now  an  intervening 
pipeline  between  Point  Operators  and 
OBA  holders  in  its  system  and  three  (3) 
upstream  pipelines.  Granite  State 
further  states  that  the  revisions  in  its 
Load  Management  Service  which  it 
proposes  will  pass  through  to  the  Point 
Operators  and  OBA  holders  on  its 
system  the  settlements  with  upstream 
pipelines  for  delivery  imbalances  so  that 
Granite  State  neither  gains  nor  loses  in 
the  settlement  process. 

Granite  State  states  that  copies  of  its 
filing  have  been  served  on  its  firm  and 
intemiptible  customers  and  on  the 
regulatory  agencies  of  the  states  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20406,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room.  This  filing  may  be 
viewed  on  the  web  at  http://www/ferc/ 


fed/us/online/rims.htm  (call  202-208- 
2222  for  assistance). 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-11604  Filed  5-7-99;  8:45  am] 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-4»-000] 

New  England  Power  Company, 
Massachusetts  Electric  Company,  The 
Narragansett  Electric  Company,  New 
England  Electric  Transmission 
Corporation,  New  England  Hydro- 
Transmission  Corporation,  New 
England  Hydro-Transmission,  Electric 
Company,  Inc.,  AIIEnergy  Marketing 
Company,  L.L.C.  and  NGG  Holding 
LCC;  Rlings 

May  4,  1999. 

Take  notice  that  on  March  22, 1999, 
March  31,  1999.  April  7,  1999.  April  14, 
1999  and  April  27,  1999  New  England 
Power  Company  (NEP),  its  affiliates 
holding  jurisdictional  assets 
(Massachusetts  Electric  Company,  The 
Narragansett  Electric  Company.  New 
England  Electric  Transmission 
Corporation.  New  England  Hydro- 
Transmission  Corporation.  New 
England  Hydro-Transmission  Electric 
Company,  Inc.,  and  AIIEnergy 
Marketing  Company,  L.L.C.) 
(collectively,  the  NEES  Companies)  and 
NGG  Holdings  LLC  (NGG),  submitted 
for  filing  as  part  of  Appendix  G  to  their 
merger  application,  the  following:  (a) 
Applications  with  the  Nuclear 
Regulatory  Commission  and  the  New 
Hampshire  Public  Utilities  Commission 
(March  22. 1999);  (b)  a  Joint  Petition 
filed  with  the  Vermont  Public  Service 
board  (March  31,  1999);  (c)  a  letter 
regarding  the  acquisition  of  New 
England  Electric  System  by  the  National 
Electric  Group  pic  filed  with  the 
Connecticut  Department  of  Utility 
control  (April  7,  1999);  (d)  a  letter  from 
the  Federal  Trade  Commission  granting 
Applicant's  request  for  early 
termination  of  the  waiting  period  under 
the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  (April  14, 
1999);  and  (e)  an  Application- 
Declaration  filed  with  the  Securities  and 
Exchange  Commission  under  the  Public 
Utility  Holding  Company  Act  of  1935 
(April  27,  1999). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
May  24,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wvkTw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11678  Filed  5-7-99;  8:45  am) 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER99-2595-000  and  ER99- 
2596-000] 

Northeast  Empire  Limited  Partnership 
#2;  Northeast  Empire  Limited 
Partnership  #1;  Notice  of  Filings 

May  4,  1999. 

Take  notice  that  on  April  23.  1999. 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
May  13,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11602  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  6717-01-11 
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DEPA  ^TMENT  OF  ENERGY 

Fedeifil  Energy  Regulatory 
Comnlission 

[Dockit  No.  CP99-371-000] 

Reliartt  Energy  Gas  Transmission 
Compbny;  Notice  of  Request  Under 
Blanket  Authorization 


May  4. 


Tak; 


Reliaqt 

Comp 

Street 

filed 

request 

and  1 


1,1, 


157.2 
(NGA 
operate 


to 

fully 

filing 

http: 

202- 


RECT 


a6-i 
and 
pipe 


to 
stated 


peak 
these 
$138 


1999. 


notice  that  on  April  29,  1999, 
Energy  Gas  Transmission 
iny  {"REGT"),  1111  Louisiana 
Houston,  Texas  77002-5231. 
Docket  No.  CP99-371-000  a 
pursuant  to  Sections  157.205 
7.211  of  the  Commission's 
Regulations  (18  CFR  157.205  and 
1  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
delivery  point  facilities  in 
Arkansas  under  REGT's  blanket 
certifi  ;ate  issued  in  Docket  Nos.  CP82- 
384-0  )0  and  CP82-384-O01 ,  pursuant 
Section  7  of  the  NGA,  all  as  more 
forth  in  the  request  which  is 
nay  be  viewed  on  the  web  at 
/j  www.ferc.fed.us/online/htm  (call 
2  )8-2222  for  assistance). 


nch 


specifically  proposes  to  install 
meter  station,  3-inch  regulator, 
approximately  200  feet  of  6-inch 
Line  LT-1  in  Lafayette  County, 
Arkan  sas  to  provide  additional  service 
Ent  jrgy  Couch  power  plant.  It  is 
that  the  maximum  deliverable 
volunies  will  be  7,300  Mdth  equivalent 
annua  ly  and  20  MDth  equivalent  on  a 
It  is  asserted  that  the  cost  of 
lew  facilities  is  estimated  to  be 
(97. 


An  J  person  or  the  Commission's  Staff 
may,  within  45  days  after  issuance  of 
the  ini  itant  notice  by  the  Commission, 
file  pi  rsuant  to  Rule  214  of  the 
Comnission's  Procedural  Rule  (18  CFR 
385.2:  4)  a  motion  to  intervene  or  notice 
of  int€  rvention  and  pursuant  to  section 
157.2(  5  of  the  Regulations  under  the 
NGA  ri8  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  date  after  the 
time  allowed  for  filing  a  protest.  If  a 
protes  t  is  filed  and  not  withdrawn 
withii  1  30  days  after  the  time  allowed 
for  fili  ng  a  protest,  the  instant  request 
shall  I  le  treated  as  an  application  for 
autho!  ization  pursuant  to  Section  7  of 
theN(;A. 

Linwoi  h1  a.  Watson.  Jr., 
Acting  Secretary. 
[FR  Do  z.  99-11608  Filed  5-7-99:  8:45  ami 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-397-000] 

Southern  Natural  Gas  Company; 
Notice  of  Application 

May  4,  1999. 

Take  notice  that  on  April  29,  1999, 
Southern  Natural  Gas  Company 
(Applicant),  P.O.  Box  2563, 
Birmingham,  Alabama  35202-2563. 
filed  in  Docket  No.  CP99-397-000  an 
application  pursuant  to  the  provisions 
of  Sections  7(b)  and  7(c)  of  the  Natural 
Gas  Act,  as  amended,  and  Subpart  F  of 
the  Regulations  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
thereunder,  for  permission  and  approval 
to  abandon  certain  pipeline  facilities 
and  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
approximately  1,430  feet  of  replacement 
pipeline  and  appurtenant  facilities 
located  at  the  Boeuf  River  crossing  and 
1,017  feet  of  replacement  pipeline  and 
appurtenant  facilities  located  at  the 
Bayou  Macon  crossing,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
wrww. fere. fed.us/online/rims. htm 
(please  call  (202)  208-2222  for 
assistance). 

Applicant  requests  authorization  to 
abandon  and  replace  certain  pipeline 
segments  of  its  North  Main  Line,  North 
Main  Loop  Line,  and  North  Main  2nd 
Loop  Line  at  the  Boeuf  River  crossing  in 
Morehouse  and  West  Carroll  Parishes, 
Louisiana  and  the  North  Main  Line  and 
North  Main  Loop  Line  at  the  Bayou 
Macon  crossing  in  East  and  West  Carroll 
Parishes.  Louisiana.  Applicant  states 
that  at  the  Boeuf  River  crossing,  it 
proposes  to  abandon  approximately  .16 
miles  of  three  12-inch  O.D.  segments  of 
its  North  Main  Line,  three  12-inch  O.D. 
of  its  North  Main  Line,  three  12-inch 
O.D.  of  its  North  Main  Loop  Line,  and 
four  12-inch  O.D.  segments  of  its  North 
Main  2nd  Loop  Line.  Applicant  further 
states  that  at  the  Bayou  Macon  crossing, 
it  proposes  to  abandon  approximately 
0.08  miles  of  three  12-inch  O.D. 
segments  of  its  North  Main  Line  and 
three  12-inch  O.D.  segments  of  its  North 
Main  Loop  Line.  Applicant  indicates 
that  it  also  requests  authorization  to 
construct,  install,  and  operate 
approximately  1430  feet  of  one  20-inch 
North  Main  Line  segment,  one  18-inch 
North  Main  Loop  Line  segment,  and  one 
one  24-inch  North  Main  2nd  Loop  Line 
segment  as  replacements  for  the  Boeuf 


River  crossings  and  approximately  1 ,01 7 
feet  of  one  22-inch  North  Main  Line 
segment  and  one  22-inch  North  Main 
Loop  Line  segments  as  replacements  for 
the  Bayou  Macon  crossings.  Applicant 
asserts  that  the  total  cost  of  the 
abandonments  and  replacements  is 
estimated  to  be  $3.5  million.  Applicant 
requests  Commission  approval  by  June 
1, 1999.  so  that  construction  may  begin 
by  July  1.  1999. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  11. 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-11613  Filed  5-7-99:  8:45  am] 
BILLING  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-28&-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Riing 

May  4.  1999. 

Take  notice  that  on  April  27,  1999, 
Viking  Gas  Transmission  Company 
("Viking")  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  foUowring  tariff  sheets 
with  a  proposed  effective  date  of  May 
27,  1999: 

Second  Revised  Sheet  No.  68 
Original  Sheet  No.  85A 
Fourth  Revised  Sheet  No.  86 

The  purpose  of  this  filing  is  to 
provide  for  the  reservation  of  capacity 
for  use  in  future  expansion  projects. 
Reservation  of  capacity  shall  enable 
Viking  to  maximize  the  efficient  use  of 
capacity  that  is  or  will  become  available 
and  shall  minimize  the  cost  of 
construction  and  the  environmental 
impacts  of  new  facilities  consistent  with 
existing  Commission  precendent. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  in  accordance  with 
section  154.210  of  the  Conunission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www/ferc/fed/us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  99-11605  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-2597-000] 

Virginia  Electric  and  Power  Company; 
Notice  of  Filing 

May  4,  1999. 

Take  notice  that  on  April  23,  1999, 
Virginia  Electric  and  Power  Company 
filed  revisions  to  previously  filed 
Quarterly  Reports  of  Short-Term 
Transactions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  May  13, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11603  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-367-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Request  Under  Blanket 
Authorization 

May  4,  1999. 

Take  notice  that  on  April  28,  1999, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP99-367-000  a  request  pursuant  to 
Sections  157.205, 157.212,  and  157.216, 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.212,  and  157.216)  for  authorization: 
(1)  To  replace  and  to  relocate  the 
Buildex,  Inc.  Meter  setting  and 
appurtenant  facilities,  (2)  to  construct 
approximately  1 ,400  feet  of  4-inch 
lateral  pipeline,  and  (3)  to  abandon  in 


place  approximately  172  feet  of  4-inch 
connecting  pipeline,  all  in  Platte 
County,  Missouri  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Williams  states  that  the  estimated 
construction  cost  is  approximately 
$82,079,  and  the  reclaim  cost  is 
approximately  $921.  Williams  also 
states  that  this  change  is  not  prohibited 
by  an  existing  tariff  and  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment 
or  disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
fi-o  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-11610  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2146-083] 

Alabama  Power  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

May  4,  1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  the  Office  of  Hydropower 
Licensing  has  reviewed  the  application 
for  the  proposed  Amendment  of  License 
for  the  Coosa  River  Project,  located  in 
Talladega  County,  Alabama,  and  has 
prepared  a  draft  and,  subsequently,  a 
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final  El  ivironmental  Assessment  (EA) 
for  the  proposed  action. 

In  the  final  EA,  the  Commission's  staff 
analyzi  fd  the  potential  environmental 
impact  3  of  The  Utilities  Board  of  the 
City  of  Sylacauga.  Alabama  (Board) 
constn  cting  and  operating  a  raw  water 
intake  and  pumping  station  on  Lay 
Reservbir.  The  staff  concluded  that, 
given  t  le  mitigative  measures  proposed 
by  the  Joard,  approval  of  the  action 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  1  luman  environment. 

The  iLA  was  written  by  staff  in  the 
Office  )f  Hydropower  Licensing, 
Federa  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Conmi;  ssion's  Public  Reference  Room, 
Room  ;  A,  888  First  Street,  NE, 
Washington,  DC  20426,  or  by  calling 
(202)  2  38-1371.  The  EA  may  also  be 
viewec  on  the  Web  at  www.ferc.fed.us/ 
online-  rims.htm.  Call  (202)  208-2222 
for  assi  stance. 

For  f  irther  information,  please 
contaci  Jim  Haimes  at  (202)  219-2780. 
Linwoo  1  A.  Watson,  Jr., 
Acting  i  ecretary. 
[FR  Doc   99-11607  Filed  5-7-99;  8:45  am] 

BILUNG  lOOe  6717-01-M 


DEPAI^TMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  iof  Amendment  of  License  and 
Soliciting  Comments,  Motions  to 
interve  ne,  and  Protests 

May  4,  .999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  til  e  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
to  Lice  ise. 

b.  Pr^yect  No:  2407-044. 

c.  Dc  te  Filed:  April  16,  1999. 

d.  A,  )plicant:  Alabama  Power 
Compa  ny. 

e.  Ni  ime  of  Project:  Yates  and 
Thurlo  w. 

f.  Lo  :ation:  The  project  is  located  on 
the  Ta]  lapoosa  River,  near  the  Town  of 
Tallass  ee,  in  Tallapoosa  and  Elmore 
Countijs,  A.labama.  The  project 
occupies  9.41  acres  of  United  States 
Lands  A^ithin  the  Yates  Project 
boundi  iry  that  are  administered  by  the 
Department  of  Interior,  Bureau  of  Land 
Manag  ;ment. 

g.  Fi  ed  Pursuant  to:  18  CFR  4.200  or 
16US(:791(a)-825(r) 

h.  A  7plicant  Contact:  Mr.  James  R. 
Schau(T,  Alabama  Power,  Company,  600 
North  [8th  Street,  P.O.  Box  2641, 
Birmirgham,  AL  35291,  (205)  257-1401. 


i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  J.W. 
Flint,  202-219-2667. 

j.  Deadline  for  filing  comments  and  or 
motions:  June  2,  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426 

Please  include  the  project  number 
(2407-044)  on  any  comments  or 
motions  filed. 

k.  Description  of  Amendment:  The 
licensee  proposes  to  replace  the  Unit  3 
turbine  nuiner  and  wicket  gates.  The 
new  components  will  be  designed  to  be 
more  efficient  and  resistant  to 
cavitation.  The  Licensee  will  require  the 
turbine  manufacturer  to  achieve  the 
upgrades  or  capacity  and  efficiency 
without  changing  the  current  hydraulic 
capacity  of  1200  cfs. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http// 
ww.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission 's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protests,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedures,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  in  title  "COMMENTS" 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 


regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presmned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11611  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  To  Commence  and  Complete 
Project  Construction  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

May  4,  1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
Extension  of  Time  to  Commence  and 
Complete  Project  Construction. 

b.  Project  No. :  10395-023. 

c.  Date  Filed:  March  31,  1999. 

d.  Applicant:  City  of  Augusta, 
Kentucky. 

e.  Name  of  Project:  Meldahl 
Hydroelectric  Project. 

f.  Location:  At  the  U.S.  Army  Corps  of 
Engineers'  Captain  Anthony  Meldahl 
Locks  and  Dam  on  the  Ohio  River,  in 
Bracken  County,  Kentucky. 

g.  Filed  Pursuant  to:  Public  Law  105- 
213;  112  Stat.  884  (1998). 

h.  Applicant  Contacts:  Mr.  Edward  J. 
Rudd,  P.O.  Box  25  Brooksville, 
Kentucky,  41004,  (606)  735-2950,  Fax: 
(606)  735-2125;  Mr.  John  R.  Molm, 
Troutman,  Sanders,  LLP,  1300  I  Street, 
N.W.  Suite  500  East,  Washington,  D.C. 
20005,  (202)  274-2950,  Fax:  (202)  274- 
2994. 

i.  FERC  Contact:  Any  questions  in  this 
notice  should  be  addressed  to  Mr.  Lynn 
R.  Miles,  Sr.  at  (202)  219-2671,  or  e- 
mail  address:  lynn.miles@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  June  7,  1999. 
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All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington  D.C.  20426. 

Please  include  the  project  number 
(10395-023)  on  any  comments  or 
motions  filed. 

k.  Description  of  Request:  The 
licensee  requests  that  the  deadline  for 
commencement  of  construction  for 
FERC  Project  No.  10395-023  be 
extended  to  July  31,  2001.  The  deadline 
for  completion  of  construction  would  be 
extended  to  July  31,  2003. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission 's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Conmaission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docmnents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Conmiission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 


comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representative. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  99-11612  Filed  05-07-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

May  5.  1999. 

The  Following  Notice  of  Meeting  is 
Published  Pursuant  to  Section  3(A)  of 
The  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  May  12,  1999,  10:00  a.m. 
PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR:  David  P.  Boergers, 
secretary,  telephone  (202)  208-0400.  For 
a  recording  listing  items  stricken  from 
or  added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  List  of  Matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro  719th  Meeting — 
May  12, 1999;  Regular  Meeting  (10:00  a.m.) 

CAH-1. 
DOCKET*  P-10536,  004,  PUBLIC 
UTILITY  DISTRICT  NO.  1  OF. 
OKANOGAN  COUNTY, 
WASHINGTON 
OTHER#S  P-10536,  005,  PUBLIC 
UTILITY  DISTRICT  NO.  1  OF, 
OKANOGAN  COUNTY, 
WASHINGTON 
CAH-2. 
DOCKET#  P-2696,  010,  NIAGARA 
MOHAWK  POWER 
CORPORATION 
CAH-3. 

OMITTED 
CAH-4. 
DOCKET*  P-2640  013,  FRASER 


PAPERS,  INC.  AND  FLAMBEAU 

HYDRO,  L.L.C. 
OTHER*  P-2395  006,  FRASER 

PAPERS,  INC.  AND  FLAMBEAU 

HYDRO,  L.L.C. 
P-2421,  006,  FRASER  PAPERS,  INC. 

AND  FLAMBEAU  HYDRO,  L.L.C. 
P-2473,  005,  FRASER  PAPERS,  INC. 

AND  FLAMBEAU  HYDRO,  L.L.C. 
CAH-5. 
DOCKET*  P-11543  000,  RICHARD  D. 

ELY.m 

Consent  Agenda — Electric 

CAE-1. 

DOCKET*  ER99-2184,  000, 
CONSUMERS  ENERGY  COMPANY 
CAE-2^ 

OMITTED 
CAE-3. 

DOCKET*  ER99-2244,  000, 
NL\GARA  MOHAWK  POWER 
CORPORATION 
CAE-^. 

DOCKET*  ER99-2157,  000  ROCKY 

ROAD  POWER,  LLC 
OTHER*S  ER99-2160,  000  ASTORL\ 

POWER  LLC 
ER99-2161,  000,  ARTHUR  KILL 

POWER  LLC 
ER99-2162,  000,  HUNTLEY  POWER 

LLC 
ER99-2168,  000,  DUNKIRK  POWER 

LLC 
ER99-2181,  000,  SIGCORP  ENERGY 

SERVICES,  LLC 
ER99-2198,  000,  OTTER  TAIL 

POWER  COMPANY 
ER99-2287,  000,  BLACK  HILLS 

CORPORATION 
ER99-2329.  000,  SOUTH  EASTERN 
ELECTRIC  DEVELOPMENT 
CORPORATION 
CAE-5. 

DOCKET*  ER99-2218,  000,  DETROIT 
EDISON  COMPANY 
CAE-6. 
DOCKET*  ER99-1650,  000,  ILLINOIS 

POWER  COMPANY 
OTHER*S  ER99-1331,  000,  ILLINOIS 
POWER  COMPANY 

CAE-7^ 

OMITTED 
CAE-8. 

OMITTED 
CAE-9. 
DOCKET*  ER98-2048,  000, 
ALLEGHENY  POWER  SERVICE 
CORPORATION 
CAE-10. 

OMITTED 
CAE-1 1. 

OMITTED 
CAE-1 2. 

OMITTED 
CAE-1 3. 

OMITTED 
CAE-14. 
OMITTED 
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CAE-15. 

OMITTED 
CAE-16. 

OMI 
CAE-17. 

Of 
CAE-18. 

Of 
CAE-19. 

OMITTED 
CAE-20. 

DOCKEr#  OA97-97,  004.  ATLANTIC 

CITY  ELECTRIC  COMPANY 
OTHER »S  OA97-2,  004,  NEVADA 

POWER  COMPANY 
OA97-i21.  004,  ORANGE  & 

[LAND  LmLITIES.  INC. 
(51,  004,  CENTRAL  ILLINOIS 
'  COMPANY  AND  QST 
JY  TRADING.  INC. 
(67,  004,  DELMARVA  POWER 

COMPANY 
}96,  005,  CENTRAL  ILLINOIS 
COMPANY  AND  QST 
}Y  TRADING.  INC. 

r#OA97-117,  008, 
JHENY  POWER  SERVICE 
)RAT10N,  MONONGAHELA 
|R  COMPANY,  THE 
JMAC  EDISON  COMPANY 

AND  West  penn  power 

COMfANY 
OTHERlS  OA97-126,  007,  ILLINOIS 

POWER  COMPANY 
OA97-158,  007,  NIAGARA 

MOHAWK  POWER 

CORPORATION 
OA97-216,  007,  WISCONSIN 

ELECrRIC  POWER  COMPANY 
OA97-279.  007,  CONSOLIDATED 

EDISC  »N  COMPANY  OF  NEW 

YORK ,  INC. 
OA97-313.  007,  MIDAMERICAN 

ENER  :;y  company 

OA97-4D8,  007,  AMERICAN 
ELEC  TUC  POWER  SERVICE 
CORPDRATION.  APPALACHL\N 
-  POWI R  COMPANY  AND 
COLUMBUS  SOUTHERN  POWER 
COMI  ANY,  ET  AL. 

OA97-411.  006,  PACIFICORP 

OA97-431,  007,  BOSTON  EDISON 
COMI  ANY 

OA97-4  56,  002,  BALTIMORE  GAS 

AND  1  :lectric  company 

OA97-4  56,  003,  BALTIMORE  GAS 
AND  ELECTRIC  COMPANY 

OA97^59.  008,  COMMONWEALTH 
EDISC  N  COMPANY  AND 
COMMONWEALTH  EDISON 
COMF  ANY  OF  INDL\NA,  INC. 
CAE-22. 

DOCKET*  EL98-52,  000,  NORTH 
AMEFICAN  ELECTRIC 
RELWBILITY  COUNCIL 

OTHER*  S  ER99-1957,  000, 
NORTTHEAST  POWER 
COORDINATING  COUNCIL 


ER99-1967,  000,  COMMONWEALTH 

EDISON  COMPANY  AND 

COMMONWEALTH  EDISON  OF 

INDLVNA 
ER99-1968.  000,  ILLINOIS  POWER 

COMPANY 
ER99-1969,  000,  ENTERGY 

SERVICES,  INC. 
ER99-1972,  000,  SOUTHERN 

INDIANA  GAS  &  ELECTRIC 

COMPANY 
ER99-1973,  000,  MEMBER  SYSTEMS 

OF  NEW  YORK  POWER  POOL 
ER99-1984,  000,  ALLIANT  ENERGY 

CORPORATE  SERVICES 
ER99-1986,  000,  VIRGINIA 

ELECTRIC  AND  POWER 

COMPANY 
ER99-1987,  000,  DAYTON  POWER  & 

UGHT  COMPANY 
ER99-1991,  000,  AMERICAN 

ELECTRIC  POWER  SERVICE 

CORPORATION 
ER99-1994,  000,  CAROLINA  POWER 

&  LIGHT  COMPANY 
ER99-1996,  000,  MADISON  GAS  & 

ELECTRIC  COMPANY 
ER99-1997.  000,  CINERGY 

SERVICES,  INC. 
ER99-1998,  000,  WESTERN 

RESOURCES.  INC. 
ER99-1999.  000,  CENTRAL  ILLINOIS 

UGHT  COMPANY 
ER99-2000,  000,  SOUTHERN 

COMPANY  SERVICES,  INC. 
ER99-2001,  000,  OHIO  VALLEY 

ELECTRIC  CORPORATION 
ER99-2002,  000,  ALLEGHENY 

POWER  SERVICE  COMPANY 
ER99-2003.  000,  FLORIDA  POWER 

CORPORATION,  FLORIDA  POWER 

&  LIGHT  COMPANY  AND  TAMPA 

ELECTRIC  COMPANY 
ER99-2004,  000.  WPS  RESOURCES 

CORPORATION 
ER99-2008,  000,  EAST  TEXAS 

ELECTRIC  COOPERATIVE,  INC. 
ER99-2009,  000.  MAINE  PUBLIC 

SERVICE  COMPANY 
ER99-2010,  000,  PJM 

INTERCONNECTION.  L.L.C. 
ER99-2011,  000,  DUKE  ENERGY 

CORPORATION 
ER99-2012,  000,  NORTH  AMERICAN 

ELECTRIC  RELL\BILITY  COUNCIL 
ER99-2014,  000,  DETROIT  EDISON 

COMPANY  AND  CONSUMERS 

ENERGY  COMPANY 
ER99-2015,  000.  DUQUESNE  LIGHT 

COMPANY 
ER99-2016,  000,  SOUTH  CAROLINA 

ELECTRIC  &  GAS  COMPANY 
ER99-2018,  000,  AMEREN  SERVICES 

COMPANIES 
ER99-2019,  000.  WISCONSIN 

ELECTRIC  POWER  COMPANY 
ER99-2031,  000,  WOLVERINE 

POWER  SUPPLY  COOPERATIVE, 

INC. 


ER99-2032,  000,  LOUISVILLE  GAS 

AND  ELECTRIC  COMPANY  AND 

KENTUCKY  UTILITIES  COMPANY 
ER99-2033,  000.  CLECO 

CORPORATION 
ER99-2035.  000.  PUBLIC  SERVICE 

COMPANY  OF  OKLAHOMA  AND 

SOUTHWESTERN  ELECTRIC 

POWER  COMPANY 
ER99-2036,  000,  OKLAHOMA  GAS  & 

ELECTRIC  COMPANY 
ER99-2037,  000,  EMPIRE  DISTRICT 

ELECTRIC  COMPANY 
ER99-2038.  000,  SOUTHWEST 

POWER  POOL 
ER99-2040.  000,  UNITED 

ILLUMINATING  COMPANY 
ER99-2042,000,  FIRSTENERGY 

CORPORATION 
ER99-2074,000,  ELECTRIC  ENERGY, 

INC. 
ER99-2075,000,  NORTHERN 

INDL\NA  PUBLIC  SERVICE 

COMPANY 
CAE-23. 
DOCKET#  EL98-52.002,  NORTH 

AMERICAN  ELECTRIC 

RELIABILITY  COUNCIL 

Consent  Agenda — Gas  and  Oil 
CAG-1. 

DOCKET*  RP9*-283,000,  SABINE 
PIPE  LINE  COMPANY 
CAG-2. 

DOCKET*  RP98-290.002.  VIKING 
GAS  TRANSMISSION  COMPANY 
CAG-3. 

DOCKET*  RP99-267,000,  DESTIN 
PIPELINE  COMPANY.  L.L.C. 
CAG-4. 
DOCKET*  RP98-290,001,  VIKING 
GAS  TRANSMISSION  COMPANY 
CAG-5. 

DOCKET*  RP99-133,001, 
MISSISSIPPI  RIVER 
TRANSMISSION  CORPORATION 
OTHER#S  RP99-1 33,002. 
MISSISSIPPI  RIVER 
TRANSMISSION  CORPORATION 
CAG-6. 

DOCKET*  RP99-1 76.005.  NATURAL 
GAS  PIPELINE  COMPANY  OF 
AMERICA 
CAG-7. 

DOCKET*  RP98-394,001, 
TRANSCONTINENTAL  GAS  PIPE 
LINE  CORPORATION 
OTHER*S  RP98-394.002, 
TRANSCONTINENTAL  GAS  PIPE 
LINE  CORPORATION 
CAG-8. 
DOCKET*  RP99-69,003,  NATIONAL 
FUEL  GAS  SUPPLY 
CORPORATION 
CAG-9. 

DOCKET*  RP98-42,012.  ANR 
PIPELINE  COMPANY 
CAG-1 0. 

DOCKET*  RP97-369,011,  PUBLIC 
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SERVICE  COMPANY  OF 

COLORADO,  ET  AL. 
OTHER#S  RP98-39,019.  NORTHERN 

NATURAL  GAS  COMPANY 
RP98-40,021,  PANHANDLE 

EASTERN  PIPE  LINE  COMPANY 
RP98-42.013,  ANR  PIPELINE 

COMPANY 
RP98-43.011.  ANADARKO 

GATHERING  COMPANY 
RP98-52,030,  WILLL\MS  NATURAL 

GAS  COMPANY 
RP98-53,020,  KN  INTERSTATE  GAS 

TRANSMISSION  COMPANY 
RP98-54,021,  COLORADO 

INTERSTATE  GAS  COMPANY 
CAG-11. 

OMITTED 
CAG-12. 
DOCKET*  MG99-10,001,  PORTLAND 

NATURAL  GAS  TRANSMISSION 

SYSTEM 
CAG-13. 

DOCKET*  CP98-538,001, 

MIDWESTERN  GAS 

TRANSMISSION  COMPANY 
CAG-14. 

OMITTED 
CAG-15. 
DOCKET*  CP98-800,000,  EASTERN 

SHORE  NATURAL  GAS 

COMPANY 

Hydro  Agenda 

H-1. 
RESERVED 

Electric  Agenda 

E-1. 
DOCKET*  RM99-2,Q00,  REGIONAL 
TRANSMISSION 
ORGANIZATIONS  NOTICE  OF 
PROPOSED  RULEMAKING. 

Oil  and  Gas  Agenda 

I.  PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 

II.  PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

RESERVED 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11778  Filed  5-6-99;  12:13  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6339-1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Request  for  Customer 
Satisfaction  Surveys 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Information  Collection  Request  for 
Customer  Satisfaction  Surveys,  EPA 
#1711.02,  OMB  Control  Number  2090- 
0019,  expiring  10/31/99.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  the  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  June  9,  1999. 
ADDRESSES:  USEPA,  Office  of  Policy, 
ORMI/CSP— 2161,  401  M  Street  SW, 
Washington,  DC  20460.  For  printed 
copies  of  the  ICR,  call:  202-260-3096;  to 
fax  requests  and  comments,  dial:  202- 
260-4968;  electronically  access  a  draft 
burden  table  at:  http://www.epa.gov/ 
customerservice/ ombdraft.htm  after 
May  15;  when  completed  for  OMB 
submittal,  the  full  application  will  be 
accessible  electronically  at:  http:// 
www. epa.gov/icT/icT /1 71 1  .htm 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Bonner,  telephone:  202-260-0599;  fax 
202-260-4968. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
request  or  receive  Agency  information, 
products  or  services,  or  participate  in 
Agency  processes. 

Title:  Information  Collection  Request 
for  Customer  Satisfaction  Surveys,  OMB 
Control  Number  2090-0019,  EPA  ICR 
Number  1711.02,  expiring  10/31/99. 

AbstTact:  Volimtary  customer  surveys 
will  involve  individuals  who  experience 


EPA  services  directly.  The  EPA  will  use 
all  available  feedback  gathering 
mechanisms  to  determine  the  level  of 
customer  satisfaction  with  attributes  of 
its  services.  The  EPA  will  use 
information  obtained  to  assist  in 
evaluating  and  improving  service 
delivery  and  processes.  The  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  EPA  encourages  comments  to 
evaluate  or  suggest:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Agency;  the 
accuracy  of  the  Agency's  burden 
estimate  and  the  validity  of  the 
methodology  and  assumptions  used; 
how  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  how  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
appropriate  applications  of  information 
technology. 

Burden:  The  average  estimated 
respondent  burden  is  14.4  minutes. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency,  including  the  time 
needed  to:  review  instructions;  develop, 
acquire,  install,  cind  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiu-ces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Time  is  the  only  direct  respondent 
cost.  Respondent  cost  was  calculated 
using  $550.00  as  the  median  for  a 
middle  income  family  weekly  earnings 
for  wage  and  salary  workers.  The  EPA 
estimates  the  following  for  the  year 
2000-2002: 


Year 

Respondents 

Burden  hours 

Respondent 
cost 

2000 

97,900 
89.900 
95,400 

31,500 
17.600 
18,600 

$433,125 

2001 

242.000 

2002  

255,750 
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Dated:  Abril  21.  1999. 
Paul  Lapsli  >.y 

Acting  Dirt  ctor, 
Division.  0  Ji 
[FR  Doc.  9<  -1 

BILLING  COO- 


Regulatory  Information 
ice  of  Policy. 

1709  Filed  5-7-99;  8:45  am] 
as60-so-p 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

[FRL-6338|-7] 

Agency  lr|formation  Collection 
Activities]  Submission  for  0MB 
Review;  Comment  Request;  the  1999 
National  $urvey  of  Local  Emergency 
Planning  Committees 

agency:  Ehvironmental  Protection 
Agency  (EPA). 
action:  N(  itice. 


SUMMARY:  In  compliance  with  the 
Paperworl  Reduction  Act  (44  U.S.C. 
3501  et  sea.),  this  document  announces 
that  the  following  Information 
Collection!  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  The  1999  National  Survey  of 
Local  Emergency  Planning  Committees. 
The  ICR  di  jscribes  the  nature  of  the 
informatic  n  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrumen :. 

DATES:  Comments  must  be  submitted  on 
or  before  [ine  9.  1999. 


FOR  FURTHER 

Sandv  Farrner 
260-2740 
farmer,  sanidy  @epa 
copy  of  th(! 
/www.epa  gov/ 
No.  1903 


.CI. 


SUPPLEMEffTARY  INFORMATION: 

1999  National  Survey  of 
Emergency  Planning  Committees, 
1903.01).  This  is  a  new 


No. 


Title: 
Local 
(EPA  ICR 
collection 

Abstraci : 
Protection 
Emergency 
Preventior 
conduct  a 
Emergenc} 
(LEPCs). 
to  assess 
and  activit  y 
collection 


Performan : 

1993,  whi(lh 

focus  on 

activities 

outcomes 

evaluate 

providing 


e". 
ii 


INFORMATION  CONTACT: 
at  EPA  by  phone  at  (202) 
by  email  at 

gov,  or  download  a 
ICR  off  the  Internet  at  http:/ 
icr  and  refer  to  EPA  ICR 


T  le 
the  I 


The  Environmental 
Agency,  Office  of  Chemical 
Preparedness  and 
(CEPPO)  proposes  to 
lationwide  survey  of  Local 
Planning  Committees 
information  will  be  used 
general  progress,  status, 
level  of  LEPCs.  This 
ilso  addresses  reporting 
requiremei  its  under  the  Government 

e  and  Results  Act  (GPRA)  of 

stipulates  that  agencies 

aluating  their  program 

terms  of  outputs  and 

This  ICR  is  necessary  to 

w  [lether  CEPPO  is  successfully 

lational  leadership  and 


assistance  to  local  communities  in 
preparing  for  and  preventing  chemical 
emergencies. 

In  general,  LEPCs  provide  local 
citizens  an  opportunity  to  participate 
actively  in  imderstanding  chemical 
hazards,  planning  for  emergency 
response,  and  reducing  the  risk  of 
chemical  emergencies.  To  be  judged 
effective,  LEPCs  must  be  compliant  with 
the  requirements  of  EPCRA  and  actively 
carry  out  these  responsibilities.  LEPCs 
level  of  satisfaction  with  the 
information,  guidance,  and  support  they 
receive  wall  heavily  influence  their 
ability  to  fulfill  their  duties.  The  1999 
National  Survey  of  LEPCs  will  collect 
information  to  evaluate  the  status  and 
activity  level  of  these  planning  bodies 
and  their  satisfaction  with  CEPPO 
products  and  services. 

This  proposed  information  collection 
builds  upon  previous  assessments 
conducted  by  CEPPO.  In  1994,  a 
nationwide  survey  of  LEPCs  revealed 
various  strengths  and  weaknesses 
among  LEPCs.  Since  that  time,  no 
systematic  nationwide  measurement  of 
the  progress  of  LEPCs  has  been 
conducted.  Over  the  past  five  years, 
local  emergency  planning  has  evolved, 
most  notably,  in  the  amoimt  of 
information  that  is  now  available  to 
assist  LEPCs  in  preparing  for  and 
preventing  chemical  emergencies. 
Moreover,  in  June  1999,  this 
information  will  expand  further  with 
the  addition  of  facility  specific  chemical 
hazards  data  and  risk  management  plans 
made  available  under  amendments  to 
the  Clean  Air  Act  in  1990  (Section 
112(r) — the  Risk  Management  Program 
Rule  for  the  prevention  of  chemical 
accidents). 

The  primary  goals  of  this  research  are 
to:  (1)  track  the  progress  of  LEPCs  by 
updating  the  1994  baseline  data  on  a 
series  of  key  performance  indicators; 
and  (2)  probe  current  LEPC  practices 
and  preferences  regarding  several 
important  sets  of  issues — including: 
communications  with  local  citizens, 
proactive  accident  prevention  efforts, 
and  the  effectiveness  of  selected  CEPPO 
products  and  services. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  02/12/ 
99  (64  FR  7189-7190);  two  (2) 
comments  were  received. 


Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.25  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Chairs 
or  other  leaders  on  Local  Emergency 
Planning  Committees  (LEPCs). 

Estimated  Number  of  Respondents: 
3.300. 

Frequency  of  Response:  This  is  a  one- 
time survey. 

Estimated  Total  Annual  Hour  Burden: 
825  hours. 

Estimated  Total  Annualized  Capital, 
Operating/Maintenance  Cost  Burden: 
$0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1903.01  in 
any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  SW, 
Washington,  DC  20460; 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  May  4,  1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  99-11713  Filed  5-7-99;  8:45  am) 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-6339-7] 

Notice  Of  FIPS  Waiver 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  Chief  Information  Officer 
for  the  Environmental  Protection 
Agency  has  granted  an  extension  to  the 
Agency  of  its  waiver  (published  at  62  FR 
17187,  effective  March  21,  1997)  to  use 
the  RSA  cryptographical  featiu«s 
provided  in  Lotus  Notes  in  lieu  of  the 
Secure  Hashing  Standard  (FIPS  PUB 
180-1),  Digital  Signature  Standard  (FIPS 
PUB  186),  and  Data  Encryption 
Standard  (FIPS  PUB  46-2).  This  v^raiver 
is  pursuant  to  section  111(d)(3)  of  the 
Federal  Property  and  Services  Act  of 
1949,  as  amended. 
DATES:  This  waiver  extension  takes 
effect  on  April  9,  1999  and  is  valid  until 
January  1,  2002.  If  the  vendor 
incorporates  Federal  standards  into  the 
core  product  prior  to  January  1,  2002, 
EPA  will  end  the  waiver  early  at  that 
time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Day,  Office  of  Information 
Resources  Management,  401  M  Street 
SW  (3401),  Washington,  DC  20460,  202- 
260-4465. 

SUPPLEMENTARY  INFORMATION:  Federal 
Information  Processing  Standards 
publications  (FIPS  PUBS)  for  the  Secure 
Hashing  Standard  (FIPS  PUB  180-1), 
Digital  Signature  Standard  (FIPS  PUB 
186-1),  and  the  Data  Encryption 
Standard  (FIPS  PUB  46-2)  establish 
standards  for  generating  digital 
signatures  (which  can  be  used  to  verify 
authenticity)  and  for  the  encryption  of 
sensitive  information  transmitted  and 
stored  electronically.  These  FIPS 
publications  also  allow  Federal  agencies 
to  waive  them  imder  certain 
circumstances:. 

A  waiver  may  be  granted  if  compliance  with 
a  standard  would  adversely  affect  the 
accomplishment  of  the  mission  of  an 
operator  of  a  Federal  computer  system;  or 
compliance  with  a  standard  would  cause  a 
major  adverse  financial  impact  on  the 
operator  which  is  not  offset  by  Government- 
wide  savings. 

The  Chief  Information  Officer  for  the 
Environmental  Protection  Agency  (EPA) 
has  granted  a  waiver  of  FIPS  PUBS  180- 
1, 186-1,  and  46-2  to  enable  EPA  to  use 
the  build-in  cryptographic  features  of 
the  group  ware  product  Lotus  Notes.  The 
installed  version  of  Lotus  Notes, 
ciurently  used  by  EPA,  does  not  employ 
FIP  standard  cryptography.  Rather  it 


uses  cryptography  that  enjoys 
widespread  use  in  the  private  sector, 
domestically  and  internationally.  This 
cryptography  is  Message  Digest  2  (MD- 
2),  the  Rivest,  Shamir,  and  Adelman 
(RSA)  signature  algorithm,  and  RC— 4 
symmetric  encryption  algorithm. 

EPA  determined  that  the 
cryptographic  protection  embedded  in 
Lotus  Notes  provides  an  appropriate 
level  of  security  to  protect  the 
unclassified  information  used, 
communicated,  and  stored  by  EPA. 
Upon  reviewing  RSA's  cryptographic 
capabihties,  Agency  persoimel  have 
concluded  that  if  properly 
implemented,  Lotus  Notes  provides  a 
full  range  of  seciirity  functionality  that 
fully  satisfies  Agency  requirements. 

The  additional  costs  required  to 
purchase  and  maintain  FlPS-complaint 
products  that  provide  equivalent 
security  functionality  as  that  provided 
by  non-standard,  but  commercially 
acceptable  cryptography  found  in  Lotus 
Notes  is  a  significant  factor  underlying 
the  granting  of  this  waiver.  The 
acquisition  costs  for  either  software-  or 
hardware-based  products  that 
implement  existing  Federal 
cryptographic  standards  are 
uimecessary.  By  using  the  cryptography 
embedded  in  Lotus  Notes,  EPA  is  able 
to  avoid  unnecessary  costs,  while 
utilizing  security  functionality  widely 
accepted  by  the  public  and  private 
sectors. 

In  accordance  with  FIPS 
requirements,  notice  of  this  waiver  has 
been  sent  to  the  National  Institute  of 
Standards  and  Technology,  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  and  the  Conunittee  on 
Government  Affairs  of  the  Senate. 

Dated:  April  9, 1999. 
Alvin  M.  Pesachowitz, 

Acting  Assistant  Administrator  and  Chief 

Information  Officer. 

[FR  Doc.  99-11714  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  6S60-5(MM 


ENViRONMENTAL  PROTECTION 
AGENCY 

[FRL-6338-8] 

Use  of  Monitored  Natural  Attenuation 
at  Superfund,  RCRA  Corrective  Action, 
and  Underground  Storage  Tank  Sites; 
OSWER  Directive  9200.4-1 7P;  Final 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  Directive  replaces  the 
Interim  Draft  that  was  released 


December  1, 1997.  The  Directive 
clarifies  the  U.S.  Environmental 
Protection  Agency's  (EPA)  policy 
regarding  the  use  of  Monitored  ^4at^l^al 
Attenuation  for  the  remediation  of 
contaminated  soil  and  groundwater  at 
sites  regulated  under  Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER)  programs.  These  include 
programs  administered  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund"),  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  the  Office  of  Underground 
Storage  Tanks  (OUST),  and  the  Federal 
Facilities  Restoration  and  Reuse  Office 
(FFRRO).  The  Directive  is  intended  to 
promote  consistency  in  how  monitored 
natiu-al  attenuation  remedies  are 
proposed,  evaluated,  and  approved.  As 
a  policy  dociunent,  it  does  not  provide 
technical  guidance  on  evaluating 
Monitored  Natural  Attenuation 
remedies.  It  provides  guidance  to  EPA 
staff,  to  the  public,  and  to  the  regulated 
community  on  how  EPA  intends  to 
exercise  its  discretion  in  implementing 
national  policy  on  the  use  of  Monitored 
Natural  Attenuation.  The  Directive  does 
not,  however,  substitute  for  EPA's 
statutes  or  regulations,  nor  is  it  a 
regulation  itself  and,  thus,  it  does  not 
impose  legally-binding  requirements  on 
EPA,  States,  or  the  regulated 
community,  and  may  not  apply  to  a 
particular  situation  based  upon  the 
circumstances.  EPA  may  change  this 
guidance  in  the  future,  as  appropriate. 

ADDRESSES:  Electronic  Access.  This 
document  can  be  accessed  in  electronic 
form  (PDF  format)  through  the  Internet 
at  (http://vvrww.epa.gov/swerustl/ 
directiv/d92004 17.htm).  Order  Copies. 
To  order  paper  copies  of  this  report, 
please  call  the  U.S.  Environmental 
Protection  Agencv's  (EPA)  RCRA, 
Superfund,  OUST  &  EPCRA  Hotline  at 
(800)  424-9346  or  DC  Area  Local  (703) 
412-9810  or  TDD  (800)  553-7672  or 
TDD  DC  Area  Local  (703)  412-3323 
Monday  through  Friday  between  9:00 
a.m.  and  6:00  p.m.  EST.  Docket.  This 
document  is  available  at  three  OSWER 
dockets: 

(1)  The  UST  Docket  is  open  to  the 
general  public  by  appointment  only 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.  EST  Monday  through  Friday.  No 
security  clearance  is  necessary.  Visitors 
may  make  photocopies  of  documents. 
The  street  address  is:  Office  of 
Underground  Storage  Tanks  Docket, 
1235  Jefferson  Davis  Highway.  Ground 
Level,  Arlington.  VA  22202.  telephone 
numbers  are  (703)  603-9230  and  (703) 
603-9234  (fax). 


(2)  Th(  RCRA  Docket  is  located  in  the 
RCRA  In  Formation  Center  (RIC).  The  RIC 
is  open  1 3  the  public  from  9:00  a.m.  to 
4:00  p.m  ,  Monday  through  Friday, 
however  it  is  recommended  that 
visitors  qall  ahead  to  make  an 
appointment  so  that  the  material  they 
wish  to  \  iew  is  ready  when  they  arrive. 
Patrons  nay  call  for  assistance  at  (703) 
603-923J),  send  a  fax  to  (703)  603-9234, 
or  send  ^  E-mail  to  rcra- 
docket@dpamail.epa.gov.  Patrons  may 
write  to:  RCRA  Information  Center 
(5305W),  U.S.  Environmental  Protection 
Agency,  101  M  Street,  SW,  Washington, 
DC  20464.  The  RIC  is  located  at  1235 
Jefferson  Davis  Highway,  Groimd  Level, 
Arlington,  VA  22202. 

(3)  Th^  Superfund  Docket  is  open  to 
the  geneikl  pubUc  by  appointment  only 
between  the  hours  of  9:00  a.m.  to  4:00 
p.m.  Monday  through  Friday.  No 
clearanca  is  necessary  and  requestors  of 
documents  must  make  their  own 
photocopies.  There  is  no  photocopying 
charge  for  documents  less  than  266 
pages  in  length.  The  street  address  of 
the  Superfund  Docket/Document 
Information  Center  is  1235  Jefferson 
Davis  Hiihway,  Ground  Level, 
Arlington,  VA  22202.  The  telephone 
numbers jare  (703)  603-9232  and  (703) 
603-9240  (fax).  The  E-mail  address  is: 
superfund.  docket@epam£iil  .epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  iiiformation  on  the  OSWER 
Monitore  i  Natxiral  Attenuation 
Directive  contact  Hal  White,  via  E-mail 
at  white.lial@epa.gov,  telephone  at 
{703)-60;  1-7177,  fax  at  (703)-603-9163, 
or  via  U.J  i.  Mail  to  US  EPA  (5403G),  401 
M  Street,  SW,  Washington  DC  20460. 


■N|;, 


Dated 
Sammy 

Acting  Director, 
Storage  T^pks 
[FRDoc 


/  pril 


gj-i 
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11  28.  1999. 

',  Office  of  Underground 
1712  Filed  5-7-99;  8:45  am] 


FEDERAi.  COMMUNICATIONS 
COMMIS$ION 

[CO  Docket  No.  92-237;  DA  99-645] 

Next  Meting  of  ttie  Nortti  American 
Numbering  Council 

AGENCY:  ]  'ederal  Communications 
Commiss  on. 

ACTION:  N  otice. 


SUMMARY 


1999. 

Americar 

The 


On  May  5, 1999,  the 
Conmiiss  on  released  a  public  notice 
announci  ag  the  May  25  and  May  26, 
mei  sting  and  agenda  of  the  North 
Numbering  Council  (NANC). 
intended  effect  of  this  action  is  to 


make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Grimes  at  (202)  418-2320  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals,  445  Twelfth  Street,  SW,  Suite 
6-A320,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
May  5, 1999. 

The  next  meeting  of  the  North 
American  Niunbering  Coimcil  (NANC) 
will  be  held  on  Tuesday,  May  25, 1999, 
from  8:30  a.m.,  until  5:00  p.m.,  and  on 
Wednesday>  May  26,  1999,  from  8:30 
a.m.,  until  12  noon.  The  meeting  will  be 
held  at  the  Federal  Communications 
Commission,  Portals  II,  445  Twelfth 
Street,  SW,  Room  TW-C305, 
Washington,  DC  20554. 

This  meeting  is  open  to  the  members 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
participants  as  possible.  The  public  may 
submit  written  statements  to  the  NANC, 
which  must  be  received  two  business 
days  before  the  meeting.  In  addition, 
orjil  statements  at  the  meeting  by  parties 
or  entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda — Tuesday,  May  25, 
1999 

1.  Approval  of  April  21-22,  1999, 
meeting  minutes. 

2.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report.  Description  of  "next  steps" 
regarding  the  identification  and 
management  of  LNP  implementation 
issues. 

3.  Industry  Numbering  Committee 
(INC)  Report. 

4.  Numbering  Resource  Optimization 
(NRO)  Working  Group  Report.  Update 
on  review  of  three  COCUS  alternatives 
(AT&T,  Lockheed  Martin  NANPA,  and 
US  West  models)  and  possible  fourth 
alternative. 

5.  Cost  Recovery  Working  Group 
Report. 

6.  North  American  Numbering  Plan 
Administration  (NANPA)  Oversight 
Working  Group  Report. 


Wednesday,  May  26, 1999 

7.  Lockheed  Martin  NANPA  periodic 
report  on  exhaust  projection; 
information  on  Central  Office  Code  (CO 
Code)  numbering  usage  and  assigmnent 
trends.  NANC  discussion  of  future 
collaboration  with  NANPA  on  the 
exhaust  study. 

8.  Steering  Group  Report. 

9.  Nimiber  Portability  N-1  Structure. 
Informational  report  regarding  an 
initiative  by  Committee  TlSl,  proposing 
reexamination  of  the  number  portability 
N-1  structure. 

10.  Other  Business. 

Federal  Communications  Commission. 
Diane  Griffin  Harmon, 

Assistant  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

(FR  Doc.  9»-11704  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  24, 
1999. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1 .  Wittkopf  Enterprises  Limited 
Partnership,  Florence,  Wisconsin;  to 
acquire  voting  shares  of  Florence 
Bancorporation,  Inc.,  Florence, 
Wisconsin,  and  thereby  indirectly 
acquire  voting  shares  of  State  Bank  of 
Florence,  Florence,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  4,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-11590  Filed  5-7-99;  3:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  25, 
1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Robert  W.  Gentry,  Denton,  Texas;  to 
acquire  additional  voting  shares  of  Lake 
Cities  Financial  Corporation,  Lake 
Dallas, Texas,  and  thereby  indirectly 
acquire  additional  voting  shares  of  Lake 
Cities  State  Bank,  Lake  Dallas,  Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  William  Marvin  Eames,  Lafayette, 
California;  to  acquire  additional  voting 
shares  of  East  County  Bank,  Antioch, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5,  1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  99-11732  Filed  5-7-99;  8:45  am) 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C. -^84,3(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  3,  1999. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  BT  Financial  Corporation, 
Johnstown,  Peruisylvania;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Philson  Corp.,  Berlin,  Pennsylvania,  and 
thereby  indirectly  acquire  First  Philson 
Bank,  N.A.,  Berlin,  Pennsylvania. 

2.  First  Leesport  Bancorp,  Inc., 
Leesport,  Pennsylvania;  to  merge  with 
Merchants  of  Shenadocdi  Ban-Corp, 
Shenadoah,  Pennsylvania,  and  thereby 
indirectly  acquire  Merchants  Bank  of 
Peruisylvania,  Shenadoah, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  The  Sanwa  Bank,  Limited,  Osaka, 
Japan;  to  acquire  up  to  32  percent  of  the 
voting  share  of  the  Toyo  Trust  and 
Banking  Company,  Tokyo,  Japan,  and 
thereby  indirectly  acquire  Toyo  Trust 
Company  of  New  York,  New  York,  New 
York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  4,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-11588  Filed  5-7-99;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  4,  1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Sky  Financial  Group,  Inc.,  Bowling, 
Green,  Ohio  (in  formation),  and  its 
wholly-owned  subsidiary,  FWBI 
Acquisition  Corp.,  Bowling  Green,  Ohio; 
to  merge  with  First  Western  Bancorp, 
Inc.,  New  Castle,  Pennsylvania,  and 
thereby  indirectly  acquire  First  Western 
Bank,  N.A.,  New  Castle,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  AUanta,  Georgia 
30303-2713: 

1 .  Florida  Business  BancGroup.  Inc., 
Tampa,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bay 
Cities  Bank.  Tampa,  Florida  (in 
organization). 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Union  Financial  Group,  Ltd., 
Swansea,  Illinois;  to  acquire  100  percent 
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of  the  vc  ting  shares  of  Union  Bank  of 
Illinois,  Swansea,  Illinois  (in 
organiza!ion).  Comments  regarding  this 
applicat:  on  must  be  received  by  May  25, 
1999. 

D.  Fe(leral  Reserve  Bank  of 
Minnea}  olis  (JoAnne  F.  Lewellen, 
Assistan :  Vice  President)  90  Hennepin 
Avenue.  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Kircher Bank  Shares,  Inc.,  Olivia, 
Minneso  ta;  to  become  a  bank  holding 
compan]  by  acquiring  100  percent  of 
the  votir  g  shares  of  Citizens  State  Bank 
of  Olivia,  Olivia,  Minnesota. 

D.  Fed  era]  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Stockman  Financial  Corporation, 
Miles  Ci  y,  Montana;  to  acquire  100 
percent  ( i  the  voting  shares  of  Terry 
Bancshajes,  Inc.,  Terry,  Montana,  and 
thereby  i  ndirectly  acquire  State  Bank  of 
Terry,  T«  rry,  Montana. 

Board  a '  Governors  of  the  Federal  Reserve 
System,  N  ay  5,  1999. 

Robert  de  V.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  «  9-11731  Filed  5-7-99;  8:45  am] 

BIUJNG  CO  IE  a210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pennissfcle  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  givan  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  c  r  control  voting  securities  or 
assets  of  i  company,  including  the 
companies  listed  below,  that  engages 
either  dii  ectly  or  through  a  subsidiary  or 
other  cor  ipany,  in  a  nonbanking  activity 
that  is  lis  ted  in  §  225.28  of  Regulation 
Y  (12  CF  i  225.28)  or  that  the  Board  has 
determinsd  by  Order  to  be  closely 
related  tc  banJung  and  permissible  for 
bank  hoi  ling  companies.  Unless 
otherwise  s  noted,  these  activities  will  be 
conducte  d  throughout  the  United  States. 

Each  n  atice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  v/ill  be  available  for 
inspectic  n  at  the  offices  of  the  Board  of 
Govemoi  s.  Interested  persons  may 
express  t  leir  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 


Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  24,  1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Sky  Financial  Group,  Inc.,  Bowling 
Green,  Ohio;  to  acquire  Wood  Bancorp, 
Inc.,  Bowling  Green,  Ohio,  and  thereby 
indirectly  acquire  First  Federal  Bank, 
FSB,  Bowling  Green,  Ohio,  and  thereby 
engage  in  permissible  savings  and  loan 
activities,  pursuant  to  §  225.28{b)(4)(ii) 
of  Regulation  Y.  Comments  regarding 
this  application  must  be  received  by 
June  3,  1999. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missoiu-i  63102- 
2034: 

1.  Commonwealth  Bancshares,  Inc., 
Shelbyville,  Kentucky;  to  engage  de 
novo  through  its  subsidiary.  First 
Security  Trust  Bank,  F.S.B.  Florence, 
Kentucky  (in  organization),  in  operating 
a  federal  savings  bank,  pursuant  to  § 
225.28(b)(4)(ii).  Comments  regarding 
this  application  must  be  received  by 
June  3,  1999. 

Board  of  Governors  of  ttie  Federal  Reserve 
System,  May  4,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-11589  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  S210-01-f 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  25,  1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  Stichting  Prioriteit  ABN  AMEO 
Holding,  Stichting  Administratiekantoor 
ABN  AMRO  Holding,  ABN  AMRO 
Holding  N  V..  and  ABN  AMRO  Bank 
N.V.,  all  in  Amsterdam,  The 
Netherlands;  to  acquire  a  50  percent 
equity  interest  in  ABN  AMRO 
Rothschild  LLC,  New  York,  New  York 
(Company),  and  thereby  engage  in 
providing  financial  and  investment 
advisory  services  and  agency 
transactional  services,  pursuant  to  §§ 
225.28(b)(6)  and  (7)  of  Regulation  Y,  and 
underwriting  equity  securities  (see 
Citicorp,  73  Fed.  Res.  Bull.  473  (1987). 
as  modified;  J.P.  Morgan  S-  Co.,  75  Fed. 
Res.  Bull.  192  (1989),  as  modified). 

Company  proposes  to  provide 
advisory  services  with  respect  to 
registered  public  offerings,  private 
placements,  and  secondary  block  trades 
of  equity  securities.  Company  also 
proposes  to  engage  in  the  sjnadication  of 
equity  underwrriting  commitments, 
supervision  of  the  execution  of  equity 
underwriting  commitments, 
coordination  of  distribution  activities 
for  equity  offerings,  and  coordination  of 
after-market  trading  in  coimection  with 
distributions  of  equity  securities.  These 
activities  will  be  conducted  in  North 
and  South  America. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-11730  Filed  5-7-99;  8:45  am] 

BILUNG  COOC  6210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Govemmentwide  Policy  Advisory 
Board,  Committee  for  Excellence  in 
Customer  Satisfaction 

AGENCY:  Office  of  Govemmentwide 
Policy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
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intended  to  notify  the  public  of  the 
opportunity  to  attend. 
DATES  AND  TIMES:  May  27,  1999,  9:00 
AM  to  5:00  PM. 

ADDRESSES:  Old  Executive  Office 
Building,  17th  and  Pennsylvania 
Avenue,  NW,  Washington,  DC.  Morning 
session:  Vice  President's  Ceremonial 
Office  (Room  274)  Afternoon  session: 
Indian  Treaty  Room  (Room  474). 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Colonel  Vic  Helbling,  Project  Manager, 
Customer  Satisfaction  Initiative,  Federal 
Quality  Consulting  Group,  1700  G 
Street," NW-Third  Floor-Washington,  DC 
20552.  Telephone:  (202)  906-6068. 
Facsimile:  (202)  906-6162.  E-Mail: 
customer.service@npr.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
first  meeting  of  the  Governmentwide 
Policy  Board's  Committee  for  Excellence 
in  Customer  Satisfaction.  The 
Committee  is  responsible  for  providing 
advice  and  recommendations  regarding 
new  and  ongoing  initiatives  to  improve 
customer  satisfaction  with  the  services 
provided  by  the  Executive  Branch. 
The  Committee's  planned  agenda 
includes  the  following: 
9:00  to  9:15     Call  to  Order  and  Opening 
Remeirks.  Moreley  Winograd,  Senior 
Policy  Advisor  to  the  Vice  President. 
9:15  to  9:45     Introductions  and  Small 

Group  Discussions. 
9:45  to  10:00     Break. 
10:00  to  12    noon  Perspectives  on 
Improving  Customer  Service  and  the 
Role  of  the  Committee — Executive 
Roundtable  Discussion. 
12  noon  to  1:00    Lunch. 
1:15  to  1:30    Security  Clearance  for  re- 
entry. Convene  in  the  Indian  Treaty 
Room  "474  of  the  Old  Executive 
Office  Building  with  Agency  Heads 
and  members  of  the  President's 
Management  Council  (PMC). 
1:30  to  2:00    Recap  of  the  morning 
session  and  Introductions  of  Small 
Groups. 
2:00  to  2:30    Committee  Members 
Interview  Agency  Heads  and  PMC 
members  on  Roles  and  Relationships. 
2:30  to  2:45     Break. 
2:45  to  4:00    Executive  Roundtable 
Discussion  on  the  Charter  and  Action 
Items  for  the  Committee  and  Agency 
Heads. 
4:00  to  4:30    Simimary  of  Decisions. 
4:30  to  5:00    Public  Comment  Period. 
5:00    Adjourn. 

The  meeting  of  the  Committee  is  open 
to  the  public;  however,  advance 
registration  is  required  due  to  the 
limited  seating  available  and  the  need  to 
obtain  prior  clearance  to  enter  the  Old 
Executive  Office  Building.  Attendance 
will  be  confirmed  on  a  first-come,  first- 


served  basis.  You  must  provide  the 
following  information  by  the  close-of- 
business  on  May  25, 1999,  to  the  point 
of  contact  listed  above  in  order  to  be 
admitted:  (a)  Full  name  of  the  attendee; 
(2)  Date  of  birth,  and  (3)  Social  Security 
number.  In  order  to  enter  the  Old 
Executive  Office  Building  at  the  time  of 
the  meeting,  you  must  present  a  form  of 
legal  identification  bearing  your  picture 
and  the  personal  information  requested 
in  this  paragraph. 

With  advance  notification  to  the 
contact  person  listed  above,  members  of 
the  public  may  make  brief  statements 
from  4:30  to  5:00.  Oral  statements  may 
not  exceed  5  minutes  in  length.  Written 
statements  may  also  be  filed  with  the 
Committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  above  no  later  than  May 
26,1999. 

Individuals  requiring  special 
assistance  should  contact  the  person 
listed  above  no  later  than  May  17, 1999. 

Dated:  May  4, 1999. 
G.  Martin  Wagner, 

Associate  Administrator  for  Governmentwide 

Policy. 

[FR  Doc.  99-11717  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  6620-34-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  National  AIDS  Policy;  Notice 
of  Meeting  of  the  Presidential  Advisory 
Council  on  HIV/AIDS  and  its 
Subcommittees 

Pm-suant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  PresidentiaJ  Advisory  Council  on 
HIV/AIDS  on  June  7-8,  1999.  at  the 
Radisson-Barcelo,  Washington,  DC.  The 
meeting  of  the  Presidential  Advisory 
Council  on  HIV/ AIDS  will  take  place  on 
Monday,  Jime  7  and  Tuesday,  June  8 
ft'om  8:30  a.m.  to  6:00  p.m.  at  die 
Radisson-Barcelo,  2121  P  Street,  NW. 
Washington,  DC  20037.  The  meetings 
will  be  open  to  the  public. 

The  purpose  of  the  subcommittee 
meetings  will  be  to  finalize  any 
recommendations  and  assess  the  status 
of  previous  recommendations  made  to 
the  Administration.  The  agenda  of  the 
Presidential  Advisory  Council  on  HIV/ 
AIDS  may  include  presentations  from 
the  Council's  subcommittees. 
Appropriations,  Discrimination, 
International,  Prevention,  Prison,  Racial 
Ethnic  Populations,  Research,  and 
Services  Issues. 

Daniel  C.  Montoya,  Executive 
Director,  Presidential  Advisory  Coimcil 
on  HTV  and  AIDS,  Office  of  National 


AIDS  Policy,  736  Jackson  Place,  NW, 
Washington,  DC  20503.  Phone  (202) 
456-2437,  Fax  (202)  456-2438,  will 
furnish  the  meeting  agenda  and  roster  of 
committee  members  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Andrea  Hall  at  (301)  986-4870  no  later 
than  May  21,  1999. 

Dated;  April  14,  1999. 

Daniel  C.  Montoya, 

Executive  Director,  Presidential  Advisory 
Council  on  HIV  and  AIDS. 

[FR  Doc.  99-11591  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  3ig5-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Agency  Information  Collection 
Activities;  Proposed  Collection: 
Comment  Request 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency  for  Health  Care  Policy  and 
Research's  (AHCPR)  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  a  proposed  information 
collection:  "Medical  Expenditure  Panel 
Survey  Medical  Provider  Component 
(MEPS-MPC)  for  1998,  1999  and  2000." 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3506(c)(2)(A)).  AHCPR, 
invites  the  public  to  comment  on  this 
proposed  information  collection.   • 
DATES:  Comments  on  this  notice  must  be 
received  by  June  9,  1999. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Allison  Eydt,  Human 
Resources  and  Housing  Branch.  Office 
of  Information  and  Regulatory  Affairs, 
OMB:  New  Executive  Office  Building, 
Room  10235;  Washington,  DC  20503. 

All  comments  will  become  a  matter  of 
public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Celtnieks.  AHCPR  Reports 
Clearance  Officer.  (301)  594-6659. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

Medical  Panel  Expenditure  Survey 
Medical  Provider  Component  (MEPS- 
MPC)  for  1998,  1999  and  2000. 

The  "Medical  Panel  Expenditure 
Survey  Medical  Provider  Component 
(MEPS-MPC)  for  1998,  1999  and  2000." 
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is  a  surv  jy  of  hospitals,  physicians  and 
other  mf  dicai  providers.  The  purpose  of 
this  survey  is  to  supplement  and  verify 
the  infor  mation  provided  by  household 
respond!  nts  in  the  household 
component  of  the  MEPS  (MEPS-HC) 
about  th(  (  use  of  medical  services.  With 
the  permission  of  members  of  the 
househo  ds  surveyed  in  the  MEPS-HC, 
we  plan  o  contact  their  medical 
provider  i  to  determine  the  actual  dates 
of  servic  i,  the  diagnoses,  the  services 
provided ,  the  amount  that  was  charged 
the  amoi  nt  that  was  paid  and  the  source 
of  payment.  Thus,  the  MPC  is  derived 
from  or  i  >  based  upon  the  core  survey, 
theMEPl>-HC. 


-bas  3d 


Hospital 
Office 
Separatelv 
wtio  bill 
Home  health 
Pharmacy 


Estima 
11,759 


The  Medical  Expenditure  Panel 
Survey  Household  Component  (MEPS- 
HC)  to  be  conducted  will  provide 
annual,  nationally  representatives 
estimates  of  health  care  use, 
expenditiu^s,  and  sources  of  payment 
and  insurance  coverage  for  the  U.S. 
civilian  non-institutionalized 
population.  MEPS  is  cosponsored  by  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  and  the  National 
Center  for  Health  Statistics  (NCHS). 

MEPS  data  confidentially  is  protected 
under  sections  308(d)  and  903(c)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
242m  and  42  U.S.C.  299a-l). 

Data  from  medial  providers  linked  to 
household  respondents  in  the  MEPS 


Household  component  for  calendar  year 
1998  will  be  collected  beginning  in  1999 
and  continuing  into  the  year  2000,  data 
for  calendar  year  1999  will  be  collected 
beginning  in  2000  and  continue  into  the 
year  2001.  Data  for  calendar  year  2000 
will  be  collected  beginning  in  2001  and 
continue  into  the  year  2002. 

Method  of  Collection 

The  medical  provider  survey  will  be 
conducted  predominantly  by  telephone, 
but  may  include  self-administered  mail 
surveys,  if  requested  by  the  respondent. 

The  estimated  aimual  hoiu  burden  is 
as  follows: 


Type  of  provider 


doctor 

billing  doctor  (e.g.,  radiologists,  anesthesiologists  or  those 
fiospital  patients  directly). 


Number  of 
respondents 


3,500 

8,500 

800 

500 
6,000 


Average 
number  of 
patients/pro- 
viders 


2 

1.3 

1 

1.1 
1.8 


Average 

number  of 

events/patient 


3.2 
3.5 
1.3 

5.8 
10.3 


Average 
burden/event 


5  min.  (.083  hrs.) 
5  min. 
5  min 

5  min. 
3  min. 


ed  Annual  Burden  Total: 


h(  urs. 


Request  qor  Comments 


Comm(  nts 


accur  lev 


necessity 
the 

burden  o 
informati  an 
quality,  util 
informatipn 
ways  to 
collectior 
responde  its 
automate  1 
other  forr  is 

Commf  nts 
this  noticp 
included 
approval 

Copies 
plans  anc 
from  the 
Office  ( 


are  invited  on:  (a)  The 
of  the  proposed  collection;  (b) 
icy  of  the  Agency's  estimate  of 
the  proposed  collection  of 
(c)  ways  to  enhance  the 
ity  and  clarity  of  the 
to  be  collected;  and  (d) 
If  inimize  the  burden  of  the 
of  information  upon  the 
including  the  use  of 
collection  techniques  of 
of  information  technology. 

submitted  in  response  to 
will  be  summarized  and/or 
in  the  request  for  OMB 
jf  this  information  collection. 


af  these  proposed  collection 
instruments  can  be  obtained 
,  ^^HCPR  Reports  Clearance 
above). 


Isep 
Dated:  May  3.  1999. 
John  M.  Ei  ienberg, 

Administrt  tor. 

[FR  Doc.  9'  1-1 1534  Filed  5-7-99;  8:45  ami 

BILUNG  COG  ■  4160-90-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Hanford  Thyroid  Morbidity  Study 
Advisory  Committee:  Cancellation  of 
Meeting. 

This  notice  announces  the 
cancellation  of  a  previously  announced 
advisory  committee  meeting. 

Federal  Notice  Citation  of  Previous 
Announcement:  64  FR  19542-19543, 
April  21.  1999. 

Previously  Announced  Times  and 
Dates:  1  p.m.-5  p.m..  May  6,  1999,  and 
7  p.m.-9  p.m.,  May  6,  1999. 

Change  in  the  Meeting:  This  meeting 
has  been  cancelled. 

Contact  Persons  for  Additional 
Information:  General  information  may 
be  obtained  from  Mr.  Mike  Donnelly, 
Radiation  Studies  Branch  (RSB), 
Division  of  Environmental  Hazards  and 
Health  Effects  (DEHHE).  NaUonal  Center 
for  Environmental  Health  (NCEH),  CDC, 
4770  Buford  Highway,  NE,  (F-35), 
Atlanta,  Georgia  30341-3724,  telephone 
770-488-7040,  fax  770-488-7044. 
Technical  information  may  be  obtained 
from  Dr.  Paul  Garbe,  RSB,  DEHHE, 
NCEH,  CDC,  4770  Buford  Highway,  NE, 
(F-35),  Atlanta,  Georgia  30341-3724, 
telephone  770-488-7040,  fax  770-488- 
7044. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 


the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  April  30,  1999. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-11633  Filed  5-7-99;  8:45  am) 

BILLING  CO0€  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS),  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 

Times  and  Dates:  8  a.m.-5:30  p.m.,  June 
17,  1999.  8  a.ni.-5:30  p.m.,  June  18,  1999. 

Place:  Holiday  Inn,  480  King  Street, 
Alexandria,  Virginia,  22314. 
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Status:  Open  8  a.in.-8:15  a.m.,  June  17, 
1999;  Closed  8:15  a.m.-5:30  p.m.,  June  17, 
1999;  Closed  8  a.m.-5:30  p.m..  June  18,  1999. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(s)  received  in 
response  to  the  Institute's  standard  grants 
review  and  funding  cycles  pertaining  to 
research  issues  in  occupational  safety  and 
health  and  allied  areas. 

It  is  the  intent  of  NIOSH  to  support  broad- 
based  research  endeavors  in  keeping  with  the 
Institute's  program  goals  which  will  lead  to 
improved  understanding  and  appreciation  for 
the  magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness.  It  is 
anticipated  that  research  funded  will 
promote  these  program  goals. 

Matters  to  be  Discussed:  The  meeting  will 
convene  in  open  session  from  8:00-8:15  a.m. 
on  June  17, 1999,  to  address  matters  related 
to  the  conduct  of  Study  Section  business. 
The  remainder  of  the  meeting  will  proceed  in 
closed  session.  The  purpose  of  the  closed 
sessions  is  for  the  Safety  and  Occupational 
Health  Study  Section  to  consider  safety  and 
occupational  health  related  grant 
applications.  These  portions  of  the  meeting 
will  be  closed  to  the  public  in  accordance 
with  provisions  set  forth  in  section  552b(c)(4) 
and  (6)  title  5  U.S.C,  and  the  Determination 
of  the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463.  Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Pervis  C.  Major,  Ph.D.,  Scientific  Review 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  Office  of 
the  Director,  NIOSH,  1095  Willowdale  Road, 
Morgantown,  West  Virginia  26505.  telephone 
304/285-5979. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  30, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  99-11634  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-0791] 

Agency  Emergency  Processing  Under 
0MB  Review;  Survey  of  Medical  Device 
Manufacturers  for  Year  2000 
Compliance  of  Manufacturing  Systems 

agency:  Food  and  Dnig  Administration, 

HHS. 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  proposed  collection  of 
information  concerns  a  survey  of 
medical  device  manufacturers  for  Year 
2000  compliance  of  their  manufacturing 
systems.  The  list  of  the  Year  2000 
compliant  facilities  will  be  made 
available  to  the  public  via  the  World 
Wide  Web. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  May  17, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Informafion  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA.  All  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
requested  emergency  processing  of  this 
proposed  collection  of  information 
under  section  3507(j)  of  the  PRA  (44 
U.S.C.  3507(j))  and  5  CFR  1320.13.  FDA 
is  requesting  certain  information  on  the 
Year  2000  compliance  status  of  medical 
device  manufacturing  processes.  This 
information  is  needed  immediately  in 
order  to  allow  the  agency  to:  (1)  Assess 
the  impact  of  the  Year  2000  problem  on 
the  continued  availability  of  an 
adequate  supply  of  safe  and  effective 
medical  devices  and  medical/surgical 
supplies;  (2)  properly  advise  the  health- 
care industry  and  the  U.S.  public 
regarding  the  preparedness  of  the 
medical  device  industry;  and  (3)  assess 
the  need  for  additional  government 


actions  to  address  potential  supply 
disruptions.  This  information  is 
essential  to  the  mission  of  the  agency. 
The  potential  existence  of  Year  2000 
problems  in  the  medical  device  industry 
could  pose  potentially  serious  health 
and  safety  consequences.  The  use  of 
normal  clearance  procedures  would 
prolong  the  time  needed  to  assess  Year 
2000  compliance  by  regulated  industry. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the  , 
biu'den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Survey  of  Medical  Device 
Manufacturers  for  Year  2000 
Compliance  of  Manufacturing  Systems 

Section  705(b)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
375(b))  permits  the  Secretary  of  Health 
and  Human  Services  (the  Secretary)  to 
disseminate  information  regarding  food, 
drugs,  devices,  and  cosmetics  in 
situations  involving,  in  the  opinion  of 
the  Secretary,  imminent  danger  to 
health,  or  gross  deception  of  the 
consumer.  Manufacturers  will  be  asked 
to  provide  a  status  on  their  Year  2000 
readiness  and  will  also  be  asked  if  they 
have  contingency  plans.  The  survey  will 
also  ask  if  they  have  tested,  verified,  and 
certified  their  systems.  Finally,  the 
request  will  ask  for  a  single  point  of 
contact  at  the  manufacttirer  to  discuss 
information. 

The  manufacturer  will  be  able  to 
provide  facsimile,  electronic,  or  paper 
copy  of  the  information  to  FDA  for 
inclusion  in  the  web  site  data  base. 
Government  agencies,  as  well  as  health- 
care facilities  and  the  general  public, 
will  have  access  to  the  web  site  to  be 
able  to  assess  their  vulnerability  to  Year 
2000  problems  and  to  take  corrective 
actions,  if  necessary,  in  advance  of 
January  1.  2000.  The  posting  of 
information  on  compliant  facilities  is 
designed  to  provide  health  care  facilities 
with  a  positive  statement  as  to  the  status 
of  compliant  firms. 

Respondents:  Medical  Device 
Manufacturers 

FDA  estimates  the  burden  of  this 
collection  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden' 


No.  of  Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


13,500 


1 


13,500 


13 


175,500 


'There 


ire  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA's  knailing  lists  were  used  to 
estimate  the  number  of  medical  device 
manufac  urers  who  would  be  subject  to 
this  colh  ction.  FDA  estimates  that  it 
will  take  manufacturers  an  average  of  13 
hours  to  collect,  prepare,  and  submit  the 
requeste(  1  information.  These  estimates 
include  i  llowance  for  variance  in  the 
number  ( if  devices  to  be  reported  by  a 
manufac  vu-er. 


Dated: 
WilUam 

feting  Deb, 
(FRDoc 

BILLING 


CODE 


Hay 


5.  1999. 
Hubbard, 

uty  Commissioner  for  Policy. 
11734  Filed  5-7-99;  8:45  am] 
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DEPARTIMENT  OF  HEALTH  AND 
HUMAN  ^ERVICES 

Food  an|  Drug  Administration 
[Docket  Nd.99N-1 069] 

Changesi  in  the  Procedures  for 
Providing  Pubiic  Notice  of  the 
Availability  of  Completed 
Environriiental  Assessments  and 
Findings  of  No  Significant  impact 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice 


SUMMARY  The  Food  and  Drug 
Administration  (FDA),  Center  for  Drug 
Evaluatio  a  and  Research  (CDER),  is 
announci  ng  changes  in  the  procedures 
used  for  jiroviding  public  notice  of  the 
availability  of  completed  environmental 
assessme  its  (EA's)  and  findings  of  no 
significai  t  impact  (FONSI's)  for  new 
drug  app  ications  (NDA's),  abbreviated 
new  drug  applications  (ANDA's).  and 
supplemt  ntal  applications. 
EFFECTIVE  DATE:  May  10,  1999. 

ADDRESSas:  Copies  of  EA's  and  FONSI's 
are  avails  ale  on  the  Internet  at  "http:// 
www.fda  gov.cder/foi/index.htm"  or 
may  be  requested  by  writing  the 
Freedom  af  Information  Staff  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  L^ne,  Rockville,  MD  20857. 


FOR  FURTKER 

Nancy  B. 
Evaluatioti 
Food  an 
Fishers 
301- 


INFORMATION  CONTACT: 

Sager,  Center  for  Drug 
and  Research  (HFD-357), 
Administration,  5600 
Rockville,  MD  20857. 


d  Drug 
Line 


594-5633. 


SUPPLEMENTARY  INFORMATION:  Under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  Congress  declared  that  it 
will  be  the  continuing  policy  of  the 
Federal  Government  to  "use  all 
practicable  means  and  measures, 
including  financial  and  technical 
assistance,  in  a  manner  calculated  to 
foster  and  promote  the  general  welfare, 
to  create  and  maintain  conditions  under 
which  man  and  nature  can  exist  in 
productive  harmony,  and  fulfill  the 
social,  economic,  and  other 
requirements  of  present  and  future 
generations  of  Americans."  (See  42 
U.S.C.  4331(a).)  NEPA  requires  all 
Federal  agencies  to  include  in  every 
recommendation  or  report  for  major 
Federcd  actions  significantly  affecting 
the  quality  of  the  human  environment  a 
detailed  statement  assessing  the 
environmental  impact  of,  and 
alternatives  to,  the  proposed  action  and 
to  make  available  to  the  public  such 
statements.  (See  42  U.S.C.  4332  and  40 
CFR  1506.6.) 

FDA  regulations  in  part  25  (21  CFR 
part  25)  govern  compliance  with  NEPA, 
as  implemented  by  the  regulations  of 
the  Council  on  Environmental  Quality 
(CEQ)  in  40  CFR  part  1500.  Under  FDA 
regulations,  actions  to  approve  NDA's, 
ANDA's,  and  supplements  to  existing 
approvals  ordinarily  require  the 
preparation  of  an  EA.  (See  §  25.20(1).) 

In  accordance  with  FDA  regulations, 
FDA  must  make  completed  EA's  and 
FONSI's  for  NDA's,  ANDA's,  and 
supplements  available  to  the  public 
upon  request  in  accordance  with  the 
procedures  in  40  CFR  1506.6.  (See 
§  25.51(b)(2).)  The  regulations  at  40  CFR 
1506.6  require  that  certain 
environmental  documents  be  made 
available  to  the  public  under  the 
provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  that 
these  documents  be  made  available  to 
the  public  without  charge,  to  the  extent 
practicable.  (See  40  CFR  1506.6(f).)  This 
is  the  procedure  used  by  CDER  to 
provide  completed  EA's  and  FONSI's 
for  NDA's,  ANDA's,  and  supplements 
for  human  drugs  to  the  public  when 
they  are  requested. 

Although  not  required  by  regulation, 
CDER  has  also  periodically  published 
notices  in  the  Federal  Register  (57  FR 
18887,  61  FR  49470,  62  FR  22960,  63  FR 


27300)  that  provide  a  listing  of  EA's  and 
FONSI's  that  are  available  for  NDA's, 
ANDA's,  and  supplements.  FDA  is 
announcing  that  CDER  will  no  longer 
publish  such  notices,  because  the 
environmental  documents  are  now 
available  on  the  Internet. 

In  1996,  FDA  established  the  Center 
for  Drug  Evaluation  and  Research 
(CDER)  Freedom  of  Information  Office 
Electronic  Reading  Room,  which  can  be 
accessed  through  the  Internet  at  "http:/ 
/www.fda.gov.cder/foi/index.htm".  The 
electronic  reading  room  provides  a 
listing  of  applications  approved  by 
CDER  and  electronic  copies  of  agency 
documents  used  to  support  the  approved 
of  the  applications  under  the  heading 
"Drug  Approval  Packages."  The  agency 
documents  include  an  EA  and  FONSI 
for  each  application  unless  the  action 
was  categorically  excluded  from  the 
requirement  to  prepare  an  EA.  (See 
§25.31.) 

Publication  of  a  notice  in  the  Federal 
Register  announcing  the  availability  of 
completed  EA's  and  FONSI's  for  NDA's, 
ANDA's,  and  supplements  duplicates 
the  information  available  through  the 
CDER  Freedom  of  Information  Office 
Electronic  Reading  Room.  Therefore,  to 
promote  efficient  operations,  FDA  will 
discontinue  publication  of  such  Federal 
Register  notices,  effective  immediately. 

Dated:  April  30,  1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-11583  Filed  5-7-99;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0611] 

Determination  of  Regulatory  Review 
Period  1or  Purposes  of  Patent 
Extension;  Femara® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Femara®  and  is  publishing  this  notice 
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of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (himaan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  himian  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Femara® 
(letrozole).  Femara®  is  indicated  for  the 
treatment  of  advanced  breast  cancer  in 
postmenopausal  women  with  disease 
progression  following  antiestrogen 
therapy.  Subsequent  to  this  approval, 
the  Patent  and  "Trademark  Office 
received  a  patent  term  restoration 


application  for  Femara®  (U.S.  Patent  - 
No.  4.978,672)  from  Novartis  Corp.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
December  16,  1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Femara®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Femara®  is  2,160  days.  Of  this  time, 
1,794  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  366  days  occurred  diuing  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  August  28,  1991. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  August  28,  1991. 

2.  Tne  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  July  25,  1996.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Femara®  (NDA  20-726)  was  initially 
submitted  on  July  25,  1996. 

3.  The  date  the  application  was 
approved:  July  25,  1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-726  was  approved  on  July  25,  1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,232  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  9,  1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  8,  1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  buirden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong..  2d  sess.,  pp.  41-42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  April  29.  1999. 

Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

[PR  Doc.  99-11584  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docltet  No.  98E-0487] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Denavir^T^ 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Denavir^M  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
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review  by  FDA  before  the  item  was 
markettd.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  detffl-mining  the  amount  of  extension 
^cant  may  receive, 
ilatory  review  period  consists  of 
^ods  of  time:  A  testing  phase  and 
3val  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exeinption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effectiv^  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  th*  initial  submission  of  an 
application  to  market  the  human  drug 
product!  ^°d  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  t>eriod  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  kesting  phase  must  be 
subtractpd  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  humaa  drug  product  will  include  all 
of  the  tefeting  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  ijecently  approved  for  marketing 
the  human  drug  product  Denavir^^ 
(Penciclpvir).  Denavir^M  is  indicated  for 
the  treatjnent  of  recurrent  herpes 
labialis  (cold  sores)  in  adults. 
Subseqi^nt  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
DenavirP*  (U.S.  Patent  No.  5,075,445) 
from  Beecham  Group  p. I.e.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  aisistance  in  determining  this 
patent's  leligibility  for  patent  term 
restoratijjn.  In  a  letter  dated  September 
28,  1998^  FDA  advised  the  Patent  and 
Trademark  Office  that  this  hiunan  drug 
product  had  undergone  a  regulatory 
review  rieriod  and  that  the  approval  of 
Denavir^  ^  represented  the  first 
permitte  d  commercial  marketing  or  use 
of  the  praduct.  Shortly  thereafter,  the 
Patent  aj  id  Trademark  Office  requested 
that  FD/ .  determine  the  product's 
regulatoi  y  review  period. 

FDA  h  as  determined  that  the 
applicafa  le  regulatory  review  period  for 
DenavirT^*  is  1,299  days.  Of  this  time, 
954  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
345  days  occurred  diuing  the  approval 
phase.  T  lese  periods  of  time  were 
derived  rom  the  following  dates: 

1.  The  date  an  exemption  under 
section  i  05  of  the  Federal  Food.  Drug, 
and  Cosi  netic  Act  (the  act)  (21  U.S.C. 
355)  bee  ime  effective:  March  7,  1993. 
The  app  icant  claims  March  5,  1993,  as 
the  date  he  investigational  new  drug 
applicati  an  (IND)  became  effective. 


However,  FDA  records  indicate  that  the 
IND  effective  date  was  March  7, 1993, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act  October  16,  1995.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Denavir^M  (NDA  20-629)  was  initially 
submitted  on  October  16, 1995. 

3.  The  date  the  application  was 
approved:  September  24,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-629  was  approved  on  September  24, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  640  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  9,  1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  8, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  idetitified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docmnent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  April  29,  1999. 

Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  99-11585  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Airline  Catering  Workshop  on 
Sanitation,  HACCP  and  the  1999  Food 
Code;  Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

The  Food  and  Drug  Administration 
(FDA),  in  cooperation  with  the 
International  Inflight  Food  Service 
Association,  is  announcing  the 
following  workshop:  Airline  Catering 
Workshop  on  Sanitation,  HACCP  and 
the  1999  Food  Code.  The  workshop  will 
discuss  issues  on  sanitation.  Hazard 
Analysis  Critical  Control  Point  and  the 
1999  Food  Code. 

Date  and  Time:  The  workshop  will  be 
held  on  Wednesday,  Jime  2,  1999,  8:30 
a.m.  to  5  p.m. 

Location:  The  workshop  will  be  held 
at  the  Marriott  Hotel,  1500  Convention 
Center  Dr.,  Arlington,  TX  76011,  817- 
261-8200. 

Contact:  Martha  S.  Baldwin,  Dallas 
District,  Food  and  Drug  Administration, 
3310  Live  Oak  St.,  Dallas,  TX  75204. 
214-655-5310,  ext.  544,  FAX  214-655- 
5200,  e-mail  "mbaldwin@ora.fda.gov". 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
niunber)  to  the  contact  person  by  May 
26,  1999. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Martha  S.  Baldwin  at  least  7  days  in 
advance. 

Dated:  May  4, 1999. 
WUliam  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-11736  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97[>-0228] 

Guidance  for  Industry:  Computerized 
Systems  Used  in  Clinical  Trials; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
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"Guidance  for  Industry:  Computerized 
Systems  Used  in  Clinical  Trials."  The 
guidance  document  provides  guidance 
for  computerized  systems  used  to  create, 
modify,  maintain,  archive,  retrieve,  or 
transmit  clinical  data  intended  for 
submission  to  FDA.  Whether  collected 
or  reported  electronically  or  in  paper 
form,  clinical  data  must  meet  certain 
quality  standards,  and  this  guidance  is 
intended  to  provide  information  on  how 
computerized  systems  can  meet  these 
standards. 

DATES:  Written  comments  on  the 
guidance  may  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  entitled 
"Guidance  for  Industry:  Computerized 
Systems  Used  in  Clinical  Trials"  to  the 
Division  of  Compliance  Policy  (HFC- 
230),  Office  of  Enforcement,  Office  of 
Regulatory  Affairs  (ORA),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 
Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McCormack,  Division  of 
Compliance  Policy  (HFC-230),  Office  of 
Enforcement,  Office  of  Regulatory 
Affairs,  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  301-827-0425. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Guidance  for 
Industry:  Computerized  Systems  Used 
in  Clinical  Trials."  This  guidance 
pertains  to  long-standing  regulations 
covering  clinical  trial  records  under  21 
CFR  parts  300,  500,  and  800.  On  March 
20,  1997  (62  FR  13430),  FDA  published 
a  regulation  providing  imiform, 
enforceable,  baseline  standards  for 
electronic  records  and  electronic 
signatures,  codified  in  21  CFR  part  11. 
To  formulate  supplemental  guidance  on 
the  use  of  computerized  systems  in 
clinical  trials,  an  agency  working  group 
representing  the  Bioresearch  Monitoring 
Program  Managers  from  each  center 
within  FDA  and  the  Office  of  Regulatory 
Affairs  prepared  a  draft  of  this  present 
guidance.  In  the  Federal  Register  of 
June  18,  1997  (63  FR  33094),  FDA 
published  the  draft  guidance  which 
allowed  60  days  for  public  comment. 
Upon  petition,  FDA  extended  the 


comment  period  for  an  additional  60 
days.  FDA  received  more  than  500 
comments  from  24  respondents.  Over 
the  following  12  months,  the  agency 
working  group  reviewed  all  public 
comments  and  made  appropriate 
changes  to  the  guidance. 

This  guidance  document  represents 
the  agency's  current  thinking  on 
computerized  systems  used  in  clinical 
trials.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations.  As  with  other  guidance 
documents,  FDA  does  not  intend  this 
document  to  be  all-inclusive  and 
cautions  that  not  all  information 
contained  in  the  guidance  docmnent 
may  be  applicable  to  all  situations.  The 
document  is  intended  to  provide  useful 
information  and  does  not  set  forth 
requirements. 

n.  Comments 

Interested  persons,  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  using  the 
World  Wide  Web  (WWW).  For  WWW 
access,  connect  to  the  Office  of 
Regulatory  Affairs  at  "http:// 

vsrww.fda.gov/ora/compliance ref/ 

bimo/default.html". 

Dated:  May  3, 1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  99-11582  Filed  5-7-99;  8:45  am) 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocketNo.  98O-0512] 

"Guidance  for  Industry:  For  the  ^ 
Submission  of  Chemistry, 
Manufacturing  and  Controls  and 
Establishment  Description  Information 
for  Human  Blood  and  Blood 
Components  Intended  for  Transfusion 
or  for  Further  Manufacture  and  for  the 
Completion  of  the  Form  FDA  356h, 
'Application  to  Market  a  New  Drug, 
Biologic  or  an  Antibiotic  Drug  for 
Human  Use;'"  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry:  For  the 
Submission  of  Chemistry, 
Manufacturing  and  Controls  and 
Establishment  Description  Information 
for  Human  Blood  and  Blood 
Components  Intended  for  Transfusion 
or  for  Further  Manufacture  and  For  the 
Completion  of  the  Form  FDA  356h, 
'Application  to  Market  a  New  Drug, 
Biologic  or  an  Antibiotic  Drug  for 
Hiunan  Use.'"  This  guidance  docmnent 
is  intended  to  assist  applicants  in  the 
preparation  of  the  content  and  format  of 
the  chemistry,  manufacturing,  and 
controls  (CMC)  section  and  the 
establishment  description  section  of  a 
biologies  license  application  (BLA), 
revised  Form  FDA  356h,  for  human 
blood  and  blood  components  intended 
for  transfusion  or  for  further 
manufactiu-e.  In  addition,  this  guidance 
document  provides  assistance  for  the 
completion  of  the  BLA.  This  action  is 
part  of  FDA's  continuing  effort  to 
achieve  the  objectives  of  the  President's 
"Reinventing  Government"  initiatives 
and  the  Food  and  Drug  Administration 
Modernization  Act  of  1997 
(Modernization  Act),  to  reduce 
unnecessan,'  burdens  for  industry 
without  diminishing  public  health 
protection. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  vvTitten  requests  for 
single  copies  of  the  guidance  entitled 
"Guidance  for  Industry:  For  the 
Submission  of  Chemistry. 
Manufacturing  and  Controls  and 
Establishment  Description  Information 
for  Human  Blood  and  Blood 
Components  Intended  for  Transfusion 
or  for  Further  Manufacture  and  For  the 
Completion  of  the  Form  FDA  356h, 
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to  Market  a  New  Drug, 
or  an  Antibiotic  Drug  for 
Use""  to  the  Office  of 
,  Training,  and 
Assistance  (HFM^O), 
for  Biologies  Evaluation  and 

(CBER).  Food  and  Drug 
stration,  1401  Rockville  Pike, 
le,  MD  20852-1448.  Send  one 
adhesive  label  to  assist 
in  processing  your  requests, 
may  also  be  obtained  by 
calling  the  CBER  Voice 
ion  System  at  1-800-835-4709 

-1800,  or  by  fax  by  calling 
Information  System  at  1-888- 
AX  or  301-827-3844.  See  the 
INFORMATION 
for  electronic  access  to  the 
document. 

written  comments  on  the 
document  to  the  Dockets 

Branch  {HFA-305),  Food 
Administration,  5630  Fishers 
.  1061,  Rockville,  MD  20852. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  ^.  Szeto,  Center  for  Biologies 
Evalua  ion  and  Research  (HFM-17), 
Food  a;  id  Drug  Administration,  1401 
Rockvi  le  Pike,  Rockville,  MD  20852- 
1448,3  31-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  Bs  announcing  the  availability  of 
a  docuiient  entitled  "Guidance  for 
Industry?:  For  the  Submission  of 
Chemistry,  Manufactimng  and  Controls 
and  Eslablishment  Description 
Information  for  Human  Blood  and  Blood 
Compohents  Intended  for  Transfusion 
or  for  F  urther  Manufacture  and  For  the 
Completion  of  the  Form  FDA  356h, 
'Application  to  Market  a  New  Drug, 
Biologii :  or  an  Antibiotic  Drug  for 
Human  Use.'"  This  guidance  document 
is  inten  ded  to  provide  instructions  on 
the  conpletion  of  the  revised  Form  FDA 
356h,  including  CMC  and  establishment 
descrip  tion  sections  for  human  blood 
and  blood  components  intended  for 
transfu;  lion  or  for  further  manufacture. 
The  gtti  dance  announced  in  this  notice 
has  bee  a  revised  based  on  comments 
receivei  1  on  the  draft  guidance  entitled 
"Guidaice  for  Industry:  For  the 
Submission  of  Chemistry, 
Manufa  cturing  and  Controls  and 
Establii  hment  Description  Information 
for  Human  Blood  and  Blood 
Compoi  lents  Intended  for  Transfusion 
or  for  F  urther  Manufacture  and  For  the 
Completion  of  the  Form  FDA  356h, 
'Application  to  Market  a  New  Drug, 
Biologic  or  an  Antibiotic  Drug  for 
Human  Use"'  announced  in  the  Federal 
Register  of  July  10,  1998  (63  FR  37401) 
and  finilizes  that  draft  document. 


In  the  Federal  Register  of  July  8,  1997 
(62  FR  36558),  FDA  announced  the 
availability  of  a  new  harmonized  Form 
FDA  356h  entitled  "Application  to 
Market  a  New  Drug,  Biologic,  or  an 
Antibiotic  for  Human  Use."  The  new 
harmonized  form  is  intended  to  be  used 
by  applicants  for  all  drug  and  biological 
products,  to  include  blood  and  blood 
components.  Manufacturers  may 
voluntarily  begin  using  the  form  for 
human  blood  and  blood  components. 
FDA  will  announce  in  the  future  when 
manufacturers  are  required  to  use  this 
form  for  all  products.  Use  of  the  new 
harmonized  form  will  allow  biological 
product  manufacturers  to  submit  a 
single  application,  the  BLA,  instead  of 
two  separate  license  application 
submissions,  a  product  license 
application  (PLA)  and  an  establishment 
license  application  (ELA). 

This  guidance  docimient  represents 
the  agency's  current  thinking  on  content 
and  format  of  the  CMC  and 
establishment  description  information 
sections  of  a  license  application  for 
human -blood  and  blood  components 
intended  for  transfusion  or  for  further 
manufactiire.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regulations,  or 
both.  As  with  other  guidance 
documents,  FDA  does  not  intend  this 
document  to  be  all-inclusive  and 
cautions  that  not  all  information  may  be 
applicable  to  all  situations.  The 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 

n.  Comments 

Interested  persons,  may  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  docimient.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

ni.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  using  the 
World  Wide  Web  (WWW).  For  WWW 
access,  connect  to  CBER  at  "http:// 
www.fda.gov/cber/guidelines.htm". 


Dated:  April  30,  1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-11735  Filed  5-7-99;  8:45  am] 

BILLING  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Research,  Purification,  and  Further 
Development  of  Immunosuppressive 
Factor(s)  Released  From  Human 
Glioblastoma  Cells  in  Culture 

The  National  Cancer  Institute's 
Experimental  Immunology  Branch  has 
identified  and  characterized  the  activity 
of  a  soluble  factor(s)  produced  by 
human  glioblastoma  txunor  cells  that 
suppresses  T  cell  responses  in  health 
donor  blood  samples. 
agency:  National  Institutes  of  Health, 
PHS,  DHHS. 
action:  Notice. 

summary:  The  National  Cancer  Institute 
(NCI)  seeks  a  Cooperative  Research  and 
Development  Agreement  (CRADA) 
Collaborator  to  aid  NCI  in  the  further 
characterization  and  commercial 
development  of  the  immime- 
suppressive  factor(s)  generated  fi-om 
glioblastoma  tumor  cells.  The 
glioblastoma-generated  factor(s)  appear 
to  act  by  causing  antigen-presenting 
cells  (APCs),  such  as  monocytes,  to 
imdergo  a  change  in  cytokine 
production  which  induces  apotosis  or 
antigen-specific  unresponsiveness 
("anergy")  in  T  cells.  NCI  has  partially 
purified  and  characterized  the 
immunosuppressive  factor(s).  Several 
applications  for  this  technology  have 
been  identified.  They  include  (1) 
therapy  for  graft-host  rejection  in 
transplantation  surgeries;  (2)  treatment 
of  autoimmune  diseases;  and  (3) 
suppression  of  severe  allergic  responses. 
NCI  is  looking  for  a  CRADA 
Collaborator  with  a  demonstrated  record 
of  success  in  protein  purification  and 
immunosuppressive  therapeutics  for  the 
eventual  use  of  this  factor(s)  in  the 
clinical  treatment  of  padents.  The 
proposed  term  of  the  CRADA  can  be  up 
to  five  (5)  years. 

DATES:  Interested  parties  should  notify 
this  office  in  writing  of  their  interest  in 
filing  a  formal  proposal  no  later  than 
July  9,  1999.  Potential  CRADA 
Collaborators  will  then  have  an 
additional  thirty  (30)  days  to  submit  a 
formal  proposal. 
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ADDRESSES:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
addressed  to  Holly  S.  Symonds,  Ph.D., 
Technology  Development  Specialist 
(Tel.  #301-496-0477,  FAX  #301-402- 
2117),  Technology  Development  and 
Commercialization  Branch,  Nationed 
Cancer  Institute.  6120  Executive  Blvd., 
Suite  450,  Rockville,  MD  20852. 
Inquiries  directed  to  obtaining  patent 
license(s)  needed  for  participation  in  the 
CRADA  opportunity  should  be 
addressed  to  Marlene  Shinn,  M.S.,  J.D.. 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Blvd.,  Suite  325,  Rockville,  MD  20852, 
(Tel.  301^96-7056,  ext.  285;  FAX  301- 
402-0220). 

SUPPLEMENTARY  INFORMATION:  A 
Cooperative  Research  and  Development 
Agreement  (CRADA)  is  the  anticipated 
joint  agreement  to  be  entered  into  with 
NCI  pursuant  to  the  Federal  Technology 
Transfer  Act  of  1986  and  Executive 
Order  12591  of  April  10.  1987  as 
amended  by  the  National  Technology 
Transfer  Advancement  Act  of  1995.  NCI 
is  looking  for  a  CRADA  partner  to  aide 
NCI  in  characterization  and  commercial 
development  of  the  tumor  cell-derived 
immune-suppressive  factor(s).  The 
expected  duration  of  the  CRADA  would 
be  from  one  (1)  to  five  (5)  years. 

Cancer  patients  frequently 
demonstrate  an  impaired  in  vitro  and  in 
vitro  T  cell  immune  activity.  This 
deficiency  is  often  reflected  in  animal 
models  and  affects  both  tumor  antigens 
and  non-tumor  antigens.  Cytokine 
dysfunction  appears  to  contribute  to 
tumor-associated  immime 
dysregulation.  with  decreases  of  IL-2 
and/or  IFN-gamma  production  and 
increases  in  IL-4,  IL-5.  IL-6.  and/or  IL- 
10  production.  Human  gliomas  are 
frequently  very  immunosuppressive  and 
provide  an  interesting  example  of 
tumor-associated  immune  dysfunction. 
T  cells  from  glioma  patients  are 
impaired  in  their  ability  to  respond  in 
vitro  to  antigens  and  to  T  cell  mitogens 
by  proliferation  and  IL-2  production.  In 
vitro  and  clinical  findings  suggest  that 
one  or  more  factors  released  into  the 
glioma  culture  supernatant  (GCS)  elicit 
immunoregulatory  effects  on  systematic 
cellular  immunity. 

To  test  this  hypothesis.  NCI  scientist 
investigated  whether  GCS  would  affect 
monocyte-generated  cytokines  and  T 
cells  from  healthy  donors  of  himian 
peripheral  blood  mononuclear  cells 
(PBMCs).  IncubaUon  of  PBMC  with  GCS 
decreased  production  of  IL-12,  IFN- 
gamma,  and  TNF-alpha.  and  increased 
production  of  IL-6  and  IL-10.  The  GCS- 
induced  underproduction  of  IL-12  and 


overproduction  of  IL-10  in  monocytes 
was  correlated  with  a  decrease  in  IL-12 
p40  and  an  increase  in  EL-10  mRNA 
expression.  Incubation  with  GCS  also 
resulted  in  reduced  expression  of  MHC 
class  II  and  CD80/86  costimulatory 
molecules  on  monocytes.  Experiments 
using  exogenous  IL-6.  TGF-beta-1,  TGF- 
beta-2,  or  CDGP,  either  singly  or  in 
combination,  did  not  elicit  the  changes 
in  with  IL-12  or  IL-10  production. 

NCI  scientists  have  snown  that  the 
immunosuppressive  effects  found  in 
GCS  are  due  to  a  factor{s)  that  is 
resistant  to  extremes  in  pH. 
differentially  susceptible  to 
temperatiu'e,  susceptible  to  trypsin,  and 
has  a  minimum  molecular  mass  of  40 
kDa.  NCI  scientists  have  also 
demonstrated  that  the  glioblastoma 
factor(s)  alter  the  cytokine  profiles  of 
monocytic  APC(s)  that,  in  turn,  inhibit 
T  cell  function.  Thus,  the  scientists  have 
shown  that  monocytes  can  serve  as  an 
intermediate  between  tumor-generated 
immune-suppressive  factors  and  the  T 
cell  responses  that  are  suppressed  in 
glomas.  NCI  scientists  are  currently 
exploring  the  possibility  that  T  cells  that 
recognize  antigens  presented  on  treated 
monocytes  will  undergo  apoptosis  or 
anergy,  while  T  cells  that  do  not 
recognize  those  antigens  will  retain 
thefr  normal  activities. 

NCI  predicts  that  the  therapeutic  use 
of  the  glioblastoma-generated 
immunosuppressive  factor(s).  once  fully 
characterized  and  purified,  will  be 
applicable  to  a  wide  variety  of  fields. 
For  example,  there  is  a  great  need  for 
immunosuppressive  therapy  following 
transplantation  surgeries.  A  major 
challenge  of  tissue  transplantation  is  to 
selectively  deplete  the  immune  system 
of  responses  against  antigens  found  on 
the  surface  of  grafted  foreign  tissue 
without  concomitantly  compromising 
immunity  to  antigens  of  infectious 
agents  or  tumors.  At  present,  the 
standard  approach  is  to  continuously 
treat  the  transplant  recipient  with 
immunosuppressive  drugs  that  are  non- 
specific rendering  the  patient 
susceptible  to  opportunistic  infections 
and/or  cancer.  By  treating  transplant 
recipients  with  donor  antigen- 
presenting  cells  (APCs)  that  have  been 
incubated  ex  vivo  with  glioblastoma 
cultiire  supernatant  (GCS),  the  recipient 
may  be  able  to  be  depleted  of  all  donor- 
specific  T  lymphocytes  that  are 
responsible  for  initiating  graft  rejection 
while  at  the  same  time  maintaining 
immime  integrity. 

Immunnosuppressive  drugs  are  also 
used  to  treat  autoimmune  diseases  in 
which  the  autoantigen  is  known.  Thus, 
it  may  be  possible  to  delete 
autoimmune-specific  T  cells  by  treating 


the  patient  with  autologous  antigen- 
presenting  cells  that  have  been 
incubated  with  GCS  and  pulsed  with 
the  antoantigen  ex  vivo.  Such  an 
approach  may  eliminate  the  need  for,  or 
reduce  the  use  of,  immunosuppressive 
drugs  in  both  tissue  transplantation  and 
autoimmune  diseases. 

The  described  methods  are  the  subject 
of  a  U.S.  provisional  patent  application 
filed  on  March  24,  1999  by  the  Public 
Health  Service  on  behalf  of  the  Federal 
Government.  Furthermore,  the  initial 
report  and  characterization  of  the 
invention  is  described  in:  Zou  et  al. 
Journal  of  Immunology,  vol.  162:  4882- 
4892  (1999). 

Under  the  present  proposal,  the  goal 
of  the  CRADA  will  be  to  enhance  the 
development  of  the  GCS-generated 
immunosuppressive  factor(s)  in  the 
following  areas: 

1.  Further  pvuification  and 
characterization  of  the  factor(s). 

2.  Examination  of  the  ability  of  the 
purified  immunosuppressive  factor  to 
induce  apoptosis  or  anergy  in  T  cells 
through  a  monocyte  intermediate  using 
in  vitro  and  in  vivo  models. 

Party  Contributions 

The  role  of  the  NCI  in  the  CRADA 
may  include,  but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project. 

2.  Providing  flie  CRADA  Collaborator 
with  information  and  data  relating  to 
the  glioblastoma-generated 
immunosuppressive  factor(s). 

3.  Planning  research  studies  and 
interpreting  research  results. 

4.  Carrying  out  research  to  validate 
the  immunosuppressive  activities  of  the 
GCS-generated  factor(s). 

5.  Publishing  research  results. 

6.  Developing  additional  potential 
applications  of  the  factor{s). 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 

3.  Provioing  technical  and/or 
financial  support  to  facilitate  scientific 
goals  and  for  further  design  of 
applications  of  the  technology  outlined 
in  the  agreement. 

4.  Publishing  research  results. 
Selecting  criteria  for  choosing  the 

CRADA  Collaborator  may  include,  but 
not  be  limited  to: 

1 .  A  demonstrated  record  of  success 
in  the  areas  of  protein  purification, 
characterization  and  therapeutic 
development. 

2.  A  demonstrated  background  and 
expertise  in  immimological  sciences. 
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ability  to  collaborate  with  NCI 
furllier  research  and  development  of 
te(  hnology.  This  ability  will  be 
demonistrated  through  expertise  and 

in  this  or  related  areas  of 
techno  ogy  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
and  development. 

4.  THe  demonstration  of  adequate 
to  perform  the  research  and 
develobment  of  this  technology  {e.g., 
,  personnel  and  expertise)  and 
accomplish  objectives  according  to  an 
timetable  to  be  outlined  in 
CRjfVDA  Collaborator's  proposal. 

willingness  to  commit  best 

demonstrated  resources  to  the 
and  development  of  this 
ogy,  as  outlined  in  the  CRADA 
Collaborator's  proposal. 

demonstration  of  expertise  in 
al  development  and 
ion  of  products  related  to  this 
fjtechnology. 

Level  of  financial  support  the 
Collaborator  will  provide  for 
CRADA-related  Government  activities. 


researc  h 


resoun  es 

develo  3i 

facilitifs 

to 

appropriate 

the 

5. 
effort 
resean^ 
techno 


Tie 


a  ad  I 


6.  Tie 
the  cor  imerci 
produc  t 
area  o 

7. 
CRADA 


Tie 


8. 
the 
timely 


Tie 


willingness  to  cooperate  with 
Na  ional  Cancer  Institute  in  the 
jublication  of  research  results. 


9.  Tl  e  agreement  to  be  bound  by  the 
approp  riate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relatin  ;  to  the  use  and  care  of  laboratory 
animal ;. 
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provi 
with  o 
These 
of  hit 


The 


siDns  • 


willingness  to  accept  the  legal 
and  language  of  the  CRADA 
ly  minor  modifications,  if  any. 
)rovisions  govern  the  distribution 
u  e  patent  rights  to  CRADA 
inventions.  Generally,  the  rights  of 
owners  hip  are  retained  by  the 
organiaation  that  is  the  employer  of  the 
inventdr,  with  (1)  the  grant  of  a  license 
for  res(  arch  and  other  Government 
purpos  Bs  to  the  Government  when  the 
CRAD;  L  Collaborator's  employee  is  the 
sole  in  mentor,  or  (2)  the  grant  of  an 
option  to  elect  an  exclusive  or 
nonexc  lusive  license  to  the  CRADA 
CoUabi  trator  when  the  Government 
emplo;  ee  is  the  sole  inventor. 

Datec  :  April  30.  1999. 
Kathlee  n  Sybert, 

Chief,  7  ^hnology  Development  and 
Comme  -cialization  Branch,  National  Cancer 
Instituti ;  National  Institutes  of  Health. 
(FR  Doc.  99-11658  Filed  5-7-99;  8:45  am] 

BILLING  (  XXX  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  J.R.  Dixon,  Ph.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7056  ext  206;  fax  301/402-0220;  E- 
Mail:  jd212g@NIH.GOV).  A  signed 
Confidential  Disclosure  Agreement  is 
required  to  receive  a  copy  of  any  patent 
application. 
SUPPLEMENTARY  INFORMATION:  . 

Title:  "Monoclonal  Antibodies  Specific 
for  Human  Thymidylate  Synthase" — 
Prognosticator  of  Breast  and  Colorectal 
Cancer  Survival 

Inventors:  Drs.  Patrick  G.  Johnston 
(NCI),  Carmen  J.  Allegra  (NCI),  Bruce  A. 
Chabner  (NCI)  and  Chi-Ming  Liang 
(NCI). 

DHHS  Ref.  No.:  E-1 3 7-90/0  [=  USPA 
SN:  07/690,841— Filed  April  24,  1991). 

The  fluoropyrimidines  are  an 
important  group  of  antineoplastic  agents 
that  are  widely  used  in  the  treatment  of 
gastrointestinal  tumors,  breast  tumors, 
and  epithelial  tumors  of  the  upper 
aerodigestive  tract.  Thymidylate 
synthase  ("TS")  catalyzes  the 
methylation  of  deoxyurdine 
monophasphate  ("dUMP")  to 
deoxythymidine  monphosphate 
("dTMP").  The  de  novo  synthesis  of 
dTMP  is  an  essential  step  in  the 
synthesis  of  pyrimidine  nucleotides  and 
DNA  biosynthesis.  Thymidylate 
synthase  ("TS")  enzyme  inhibition  is 
one  of  the  main  biochemical  events 
underlying  the  antineoplastic  action  of 
the  fluropyrimidines  5-fluorouracil  ("5- 
FU")  and  fluorodeoxyuridine  ("FudR"). 

The  clinical  importance  of 
Thymidylate  synthase  ("TS")  has  been 
noted  by  several  investigators  who  have 
demonstrated  in  vivo  as  well  as  in  vitro 
that  TS  enzyme  levels  in  neoplastic 
cells  rise  rapidly  when  cells  are  exposed 


to  5-fluorouracil.  Thus,  the  ability  of  a 
tumor  to  acutely  over  express  the  TS 
enzyme  may  play  a  key  role  in  the 
development  of  tumor  resistance  and 
may  represent  an  important  protective 
mechanism  in  response  to  tkis  drug. 

The  quantitation  and  detection  of  TS 
in  human  tissues  has  traditionally  been 
performed  by  enzymatic  biochemical 
assays  that  either  measure  catalytic 
activity  or  measure  the  amoimt  of 
radiolabeled  FdUMP  binding  to  TS 
following  extraction  of  the  enzyme  from 
cells  and  tissue.  These  assays  have 
several  limitations  when  applied  to  the 
measurement  of  TS  activity  in  human 
tissue  samples.  While  the  assays  have 
the  required  sensitivity  for  quantitating 
enzyme  in  vitro  malignant  cells  in 
culture,  they  lack  adequate  sensitivity  to 
measure  the  lower  levels  of  enzyme 
activity  in  human  tumors.  Recently, 
monoclonal  antibodies  have  been 
developed  to  human  thymidylate 
synthase  that  have  the  required 
sensitivity  and  specificity  to  detect  and 
quantitate  thymidylate  synthase  enzyme 
in  formalin-fixed  tissue  sections.  These 
monoclonal  antibodies  to  TS  provide  a 
method  for  determining  the  prognosis  of 
a  patient  afflicted  with  breast  cancer  or 
with  primary  colorectal  cancer  by 
measuring  the  level  of  TS  expression  in 
biopsy  tissue  samples  by  using  these 
antibodies  specific  to  thymidylate 
synthase. 

These  monoclonal  antibodies  further 
provide  a  method  for  predicting  the 
benefit  of  chemotherapy  for  a  patient 
afflicted  with  breast  cancer.  The 
aforementioned  methodology  is  derived 
from  the  discovery  that  high 
thymidylate  synthase  expression  is 
associated  with  a  poor  prognosis  in 
node-positive,  but  not  in  node-negative 
breast  cancer  patients.  Further,  with 
some  2,500  patients,  thymidylate 
synthase  expression  was  not  found  to  be 
correlated  with  other  prognostic  factors 
including  tumor  size,  ER  status,  PR 
Status,  tumor  grade,  vessel  invasion, 
and  histology. 

The  expression  of  TS  is  also  an 
important  independent  prognosticator 
of  disease-free  survival  and  overall 
survival  in  patients  with  colorectal 
cancer.  In  a  study  of  the  prognostic 
importance  of  the  level  of  thymidylate 
synthase  ("TS")  expression  in  patients 
with  primary  colorectal  cancer,  the  level 
of  TS  expression  in  the  primary  rectal 
cancers  of  294  of  801  patients  was 
immunohistochemically  assessed  with 
the  TS-106  monoclonal  antibodies. 
Forty-nine  percent  of  patients  whose 
tumors  had  low  TS  levels  were  disease 
free  at  5  years  compared  with  27%  of 
patients  with  high  levels  of  TS. 
Moreover,  60%  of  patients  with  low  TS 
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levels  were  alive  after  5  years  compared 
M^ith  40%  of  patients  with  high  TS 
levels.  The  level  of  TS  expression 
remained  prognostic  for  both  disease- 
free  survival  and  survival  independent 
of  the  stage  of  disease  and  other 
pathologic  characteristics  evaluated. 

The  present  invention  relates  to 
monoclonal  antibodies  that  are  specific 
for  the  protein  thymidylate  synthase, 
and  TS-106  hybridoma  producing  these 
monoclonal  antibodies.  The  invention 
further  relates  to  methods  of  detection 
and  diagnostic  kits  to  test  for  the 
presence  of  thymidylate  synthase. 

The  above  mentioned  invention  is 
available  for  licensing,  including  any 
foreign  intellectual  property  rights,  on 
an  exclusive  or  non-exclusive  basis. 

Dated:  April  29,  1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  99-11659  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  May  11,  1999. 

Time:  4:00  p.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NEH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4148,  MSC  7804, 
Bethesda,  MD  20892,  (301)  435-1718. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  14,  1999. 

Time:  11:00  a.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NTH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  J.  Terrell  Hoffeld, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  14,  1999. 

Time:  3:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  J.  Terrell  Hoffeld, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116, 
MSC  7816,  Bethesda,  MD  20892r(301)  435- 
1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  14,  1999. 

Time:  12:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  J.  Terrell  Hoffeld, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93,844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated  May  4.  1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-11650  Filed  5-7-99;  8:45  am] 
BILUNC  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattfi 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(b)(6),  Title  5  U.S.C,  as  amended 
for  discussion  of  personnel 
qualifications  and  performance,  the 
disclosure  of  which,  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clincal  Center. 

Dofe.  June  4,  1999. 

Open:  9:00  a.m.  to  12:00  p.m. 

Agenda:  Discussion  of  the  Clinical  Center 
budget,  organizational  planning,  and 
operations. 

Place:  National  Institute  of  Health.  Clinical 
Center  Medical  Board  Room,  2C116,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Closed:  12:00  p.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  the  self 
assessment  survey  of  the  Board. 

Place:  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Maggi  Stakem,  Office  of 
the  Director,  National  Institutes  of  Health, 
Warren  Grant  Magnuson  Clinical  Center, 
Building  10,  Room  2C146,  9000  Rockville 
Pike.  Bethesda,  MD  20892.  301/496-4114. 

Dated:  May  4,  1999. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-11655  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  414O-01-4M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
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Natiot  al  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public ,  with  attendance  limited  to  space 
availal  tie.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advi  mce  of  the  meeting. 

Ninm  t  of  Committee:  National  Cancer 
Institut  J  Director's  Consumer  Liaison  Group. 

Date:  May  11.  1999. 

Time:  3:00  p.m.  to  4:30  p.m. 

Agen  da:  Concept  review. 

Plact :  National  Institutes  of  Health, 
Nationi  1  Cancer  Institute,  Building  31,  Room 
10A06.  Bethesda,  MD  20892-2580, 
(Telepl  one  Conference  Call). 

Conti  ict  Person:  Eleanor  Nealon,  Director, 
Office  cf  Liaison  Activities,  Building  31 — 
Room  1DA16,  9000  Rockville  Pike,  Rockville, 
MD  20!  92,  301/594-3194. 

This  lotice  is  being  published  less  than  15 
days  pr  lOr  to  the  meeting  due  to  the 
unexpe  :ted  need  to  review  these  specific 
report  ( ecommendations. 
(Cataloi  iue  of  Federal  Domestic  Assistance 
Prograr  i  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Resean  h;  93.394,  Cancer  Detection  and 
Diagnoi  lis  Research;  93.395,  Cancer 
Treatmi  int  Research;  93.396,  Cancer  Biology 
Researc  h;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Date(  :  May  4,  1999. 
LaVem  e  Y.  Stringfield, 
Commi  tee  Management  Officer,  NIH. 
[FR  Do^.  99-11654  Filed  5-7-99;  8:45  am] 
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DEPAftTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Natioii(Bl  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amencied  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meet' 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b((i(4)  and  552b{c){6),  Title  5  U.S.C, 
as  am^ded.  The  grant  applications  and 
the  di^ussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  p^sonal  information  concerning 
indiviouals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wouldj  constitute  a  clearly  unwarranted 
invasii  in  of  personal  privacy. 


Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel. 
Comparative  Medicine. 

Date;  June  10,  1999. 

Time:  8:00  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Park  International  Hotel,  11410 
Rockville  Pike,  Rockville,  MD  20850. 

Contact  Person:  John  D.  Harding,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018. 
Bethesda,  MD  20892-7965,  301^35-0820. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306,  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  May  4, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-11656  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  followdng 
meeting. 

The  meting  will  be  open  to  the  public 
as  indicated  below,  with  attendance 
limited  to  space  available.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the 
Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  writh  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Comparative  Medicine  Review  Committee. 

Date:  )une  8-9,  1999. 

Open:  June  8, 1999,  8:00  a.m.  to  9:30  a.m. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Park  International  Hotel,  11410 
Rockville  Pike,  Rockville,  MD  20850. 


Closed:  June  8, 1999,  9:30  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Park  International  Hotel,  11410 
Rockville  Pike,  Rockville,  MD  20850. 

Contact  Person:  Raymond  O'Neill, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0820. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  May  4,  1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-11657  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group,  Biomedical  Research  and  Research 
Training  Review  Committee  C. 

Date:  June  16,  1999. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Arthur  L.  Zachary,  PHD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  lAS-13, 
Bethesda,  MD  20892,  (301)  594-2886. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
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Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  May  4,  1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-11649  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  {5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Sexually  Transmitted 
Diseases  Invention — Primate  Unit. 

Dafe.May21, 1999. 

Time:  9:00  AM  to  12:00  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Georgetown  Holiday  Inn, 
Kaleidoscope  Room,  2101  Wisconsin  Ave. 
NW,  Washington,  DC  20007. 

Contact  Person:  Anna  Ramsey-Ewing, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C37,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-435-8536. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Tremsplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  4,  1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-11651  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  May  5.  1999. 

Time:  10:00  a.m.  to  11:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
National  Institute  of  General  Medical 
Sciences.  Natcher  Building,  Room  2AS— 43J, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Peter  C.  Preusch,  Health 
Scientist  Administrator,  Div.  of 
Pharmacology,  Physiology,  and  Biologic 
Chem,  National  Institute  of  General  Medical 
Sciences,  Natcher  Building,  Room  2AS-43J, 
Bethesda.  MD  20892,  (301)  594-5938. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  May  4,  1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-11652  Filed  5-7-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Clinical  Aging 
Review  Committee. 

Dote;  June  10-11,  1999. 

Time:  June  10,  1999,  7:00  p.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Confocf  Person:  William  A.  Kachadorian, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2c212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Neuroscience  of 
Aging  Review  Committee. 

Z>ate.- June  14-16.  1999. 

Time:  June  14,  1999,  8:00  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place;  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Louise  L.  Hsu,  SRA,  The 
Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda.  MD  20892. 
(301)496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  4,  1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  99-11653  Filed  5-7-99;  8:45  am) 
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DEPi  kRTMENT  OF  THE  INTERIOR 

Fish  ind  Wildlife  Service 

Endangered  and  Threatened  Species 
Pern^  Applications 

AGEM  ;y:  Fish  and  Wildlife  Service. 

Inter]  or. 

ACTIO  H:  Notice  of  receipt  of  applications. 


Th(  (  following  applicants  have 
appli  ;d  for  a  permit  to  conduct  certain 
activi  ties  with  endangered  species.  This 
notio  5  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,jas  amended  (16  U.S.C.  1531.  et 
seq.] 

Peiknit 


Kent. 


:urre:  itly 


Tenn  tssee 


enhai  icement  i 


Number  TE  011301. 

;  WDH  Ecological  Services, 
Kentucky  (William  D. 
P.I.). 
applicant  requests  a  permit  to 
(::apture  and  release,  radio- 
try)  the  following  endangered  bat 
:  Ozark  big-eared  bat 

inus  (=Plecotusj  townsendii 
Virginia  big-eared  bat 

us  (=PIecotus)  townsendii 
us).  Gray  bat  [Myotis 
s),  Indiana  bat  [Myotis  sodalis), 
long-nosed  bat  (Lsptonycteris 
and  Sanborn's  long  nosed  bat 

cumsoae  (=sanbomi) 
enae).  Applicant  requests 
to  conduct  activities  in  the 
of  Arkansas,  Alabcuna,  California, 
Indiana,  Michigan,  Minnesota, 
i.  New  Jersey,  New  Mexico, 
I'ork,  Ohio,  Pennsylvania, 

Texas,  Virginia,  and  West 
1  lia.  Activities  are  proposed  for  the 
of  survival  of  the  species 
wild. 

Number:  TE  842849. 

Davey  Resource  Group, 
Ohio  (Michael  Johnson,  P.I.). 

requests  an  amendment  to 
t  number  TE  842849  to  expand 
of  authorized  activities.  Permit 
authorizes  take  (capture  and 
,  radio-telemetry)  of  Indiana  bat 
s  sodalis)  in  Ohio;  applicant 
s  additional  Ohio  sites  and 
County,  Kentucky,  site  be 
as  authorized  locations  for 
activities.  Activities  are 
for  the  enhancement  of 
ral  of  the  species  in  the  wild, 
data  or  comments  should  be 
to  the  Regional  Director,  U.S. 
ijid  Wildlife  Service,  Ecological 
Operations,  1  Federal  Drive, 
nelling,  Minnesota  55111-4056, 
i^ust  be  received  within  30  days  of 
of  this  publication. 

and  other  information 
with  these  applications  are 
e  for  review  by  any  party  who 


Ap  jlicant: 
Bentc  n 
Hend  ricks 

Th(! 

take 

telemlB 

specii  js 

(Cory  norh 

ingen  s) 

(Cory  norhin 

virgir  ian 

grisei  cen 

Mexii  :an 

nival  s) 

(Leph  mycteris  i 

yerba  bu 

authc  rity 

states 

Illino  s 

Missquri 

New 

Tenr 

Virgi 

enhai 

in  the 


Pet  mit 
Ap  jlicant: 


Applicant : 
perm 
scope 
c 

releas  e 
(Myoi  i 
reque  st 
Greer  up 
adde( 
perm  tted 
propc  sed 
survi 

Written 
submitted 
Fish 
Services 
Fort 
and 
the  d4te 

Do(  luments 
subm  itted 


avail 


hibl 


submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/713-5343);  FAX:  (612/713-5292). 

Dated:  May  3,  1999. 
T.J.  Miller, 

Acting  Program  Assistant  Regional  Director, 
Ecological  Services,  Region  3,  Fort  Snelling, 
Minnesota. 
(FR  Doc.  99-11728  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Elk  Valley  Rancheria  Liquor  Licensing 
Ordinance 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior, 

action:  Notice. 

summary:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15,  1953,  67  Stat.  586, 18 
U.S.C.  1161,  as  interpreted  by  the 
Supreme  Court  in  FUce  v.  Rehner,  463 
U.S.  713  (1983).  I  certify  that  the  Elk 
Valley  Rancheria  Liquor  Licensing 
Ordinance  was  duly  adopted  and 
certified  by  Resolution  No.  97-16  of  the 
Elk  Valley  Tribal  Council  on  July  9, 
1997.  The  Ordinance  provides  for  the 
regulation  of  the  sale,  possession  and 
consumption  of  liquor  in  the  area  of  the 
Susanville  Indian  Rancheria,  under  the 
jurisdiction  of  the  Susanville  Indian 
Rancheria,  and  is  in  conformity  with  the 
laws  of  the  State  of  California. 

DATES:  This  ordinance  is  effective  as  of 
May  10,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
James,  Office  of  Tribal  Services, 
Division  of  Tribal  Government  Services, 
1849  C  Street,  NW,  MS  4631  MIB, 
Washington,  DC  20240-4401;  telephone 
(202) 208-4400. 

SUPPLEMENTARY  INFORMATION:  The  Elk 
Valley  Rancheria  Liquor  Licensing 
Ordinance  is  to  read  as  follows: 

Elk  Valley  Rancheria  Liquor  Licensing 
Ordinance 

An  Ordinance  of  the  Tribal  Council  of 
the  Elk  Valley  Rancheria  Regulating  the 
sale,  distribution  and  control  of 
alcoholic  beverages  on  the  Elk  Valley 
Rancheria. 


Chapter  1 .  General  Provisions 

Section  1.1    Declaration  of  findings. 
The  Tribal  Council  of  the  Elk  Valley 
Rancheria  hereby  finds  as  follows: 

A.  Under  the  Constitution  of  the 
Tribe,  Article  V,  Section  1(1),  the  Tribal 
Council  is  charged  with  the  duty  of 
protecting  the  safety  and  welfare  of  the 
Elk  Valley  Rancheria. 

B.  The  Introduction,  possession  and 
sale  of  alcoholic  beverages  on  the  Elk 
Valley  Rancheria  is  a  matter  of  special 
concern  to  the  tribe. 

C.  Federal  law  leaves  to  Tribes  the 
decision  regarding  when  and  to  what 
extent  alcoholic  beverage  transactions 
shall  be  permitted  on  Indian 
reservations. 

D.  Present  day  circumstances  make  a 
complete  ban  on  alcoholic  beverages 
within  the  Elk  Valley  Rancheria 
ineffective  and  unrealistic.  At  the  same 
time,  a  need  still  exists  for  strict  Tribal 
regulation  and  control  over  alcoholic 
beverage  distribution. 

E.  The  enactment  of  an  Ordinance 
governing  alcoholic  beverage  sales  on 
the  Elk  Valley  Rancheria  and  providing 
for  the  purchase  and  sale  of  alcoholic 
beverages  through  Tribally  licensed 
outlets  will  increase  the  ability  of  the 
Tribal  government  to  control  the 
distribution,  sale,  and  possession  of 
liquor  on  the  Elk  Valley  Rancheria,  and 
at  the  same  time  will  provide  an 
important  and  lu^ently  needed  source 
of  revenue  for  the  continued  operation 
of  the  Tribal  government  and  delivery  of 
Tribal  govemmentcJ  services. 

Section  1.2    Declaration  of  Policy. 
Under  the  inherent  sovereignty  of  the 
Tribe,  the  Elk  Valley  Rancheria  Liquor 
Licensing  Ordinance  shall  be  deemed  an 
exercise  of  the  Tribe's  power,  for  the 
protection  of  the  welfare,  health,  peace, 
morals,  and  safety  of  the  people  of  the 
Tribe,  and  all  its  provisions  shall  be 
liberally  construed  for  the 
accomplishment  of  that  pmpose,  and  it 
is  declared  to  be  public  policy  that  the 
sale  and  possession  of  alcoholic 
beverages  affects  the  public  interest  of 
the  people,  and  should  be  regulated  to 
the  extent  of  prohibiting  all  sale  and 
possession  of  acholic  beverages,  except 
as  provided  in  this  Ordinance.  In  order 
to  provide  for  Tribal  control  over  liquor 
sales  and  possession  within  the 
Reservation,  and  to  provide  a  soxu'ce  of 
revenue  for  the  continued  operation  of 
the  Tribal  government  and  the  delivery 
of  Tribal  governmental  services,  the 
Tribal  Coimcil  promulgates  this 
Ordinance. 

Section  1 . 3     Repeal  of  Prior  Liquor 
Ordinances.  To  the  extent  not 
previously  repealed,  either  expressly  or 
by  implication,  any  prior  Liquor 
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Ordinance  remaining  in  effect  is  hereby 
expressly  repealed. 

Section  1.4    Short  Title.  This 
Ordinance  shall  be  known  and  cited  as 
the  "Elk  Valley  Rancheria  Liquor 
Licensing  Ordinance." 

Section  1.5     Purpose.  The  purpose  of 
this  Ordinance  is  to  prohibit  the 
importation,  manufacture,  distribution 
and  sale  of  alcoholic  beverages  on  the 
Elk  Valley  Rancheria,  except  pursuant 
to  a  license  issued  by  the  Tribal  Council 
under  the  provisions  of  this  Ordinance. 

Section  1.6     Sovereign  Immunity 
preserved.  Nothing  in  this  Ordinance  is 
intended  or  shall  be  construed  as  a 
waiver  of  the  sovereign  inununity  of  the 
Elk  Valley  Rancheria.  No  officer  or 
employee  of  the  Elk  Valley  Rancheria  is 
authorized  nor  shall  he/she  attempt  to 
waive  the  immunity  of  the  Tribe  imder 
the  provisions  of  this  ordinance  unless 
such  officer  or  employee  has  express, 
specific  written  authorization  from  the 
Tribal  Council. 

Section  1.7    Applicability  within  the 
Reservation.  This  Ordinance  shall  apply 
to  all  persons  within  the  exterior 
boundaries  of  the  Elk  Valley  Rancheria 
consistent  with  the  applicable  federal 
Indian  liquor  laws. 

Section  1.8    Interpretation  and 
Findings.  The  Tribal  Council,  in  the  first 
instance,  may  interpret  any  ambiguities 
contained  in  this  Ordinance. 

Section  1.9    Application  of  18  U.S.C. 
1161.  The  importation,  manufacture, 
distribution  and  sale  of  alcoholic 
beverages  on  the  Elk  Valley  Rancheria 
shall  be  in  conformity  with  this 
Ordinance  and  in  conformity  with  the 
laws  of  the  State  of  California  as  that 
phrase  or  term  is  used  in  18  U.S.C. 
1161. 

Sectionl.lO    Severability.  If  any  part 
or  provision  of  this  Ordinance  or  the 
application  thereof  to  any  persons  or 
circumstance  is  held  invalid,  the 
remainder  of  the  Ordinance,  including 
the  application  of  such  part  or  provision 
to  other  persons  or  circiunstances,  shall 
not  be  affected  thereby  and  shall 
continue  in  full  force  and  effect.  To  this 
end  the  provisions  of  this  Ordinance  are 
severable. 

Section  1.11     Effective  Date.  This 
Ordinance  shall  be  effective  on  such 
date  as  the  Secretary  of  the  Interior 
certifies  this  Ordinance  and  publishes 
the  same  in  the  Federal  Register. 

Chapter  2.  Definitions 

Section  2.1     Interpretation.  In 
construing  the  provisions  of  this 
Ordinance,  the  following  words  or 
phrases  shall  have  the  meaning 
designated  unless  a  different  meaning  is 
expressly  provided  or  the  context 
clearly  indicates  otherwise. 


Section  2.2    Alcohol.  "Alcohol" 
means  ethyl  alcohol,  hydrated  oxide  of 
ethyl,  or  spirits  of  wine,  from  whatever 
source  or  by  whatever  process 
produced. 

Section  2.3    Alcoholic  Beverage. 
"Alcoholic  beverage"  includes  all 
alcohol,  spirits,  liquor,  wine,  beer,  and 
any  liquid  or  solid  containing  alcohol, 
spirits  wine  or  beer,  and  which  contains 
one  half  of  one  percent  or  more  of 
alcohol  by  volume  and  which  is  fit  for 
beverage  purposes  either  alone  or  when 
diluted,  mixed,  or  combined  with  other 
substances.  It  shall  be  interchangeable 
in  this  Ordinance  with  the  term 
"liquor*. 

Section  2.4     Beer.  "Beer"  means  any 
alcoholic  beverage  obtained  by  the 
fermentation  of  any  infusion  or 
decoction  of  barley,  malt,  hops,  or  any 
other  similar  product,  or  any 
.combination  thereof  in  water,  and 
includes  ale,  porter,  brown,  stout,  lager 
beer,  small  beer,  and  strong  beer,  and 
also  includes  sake,  otherwise  known  as 
Japanese  rice  wine. 

Section  2.5     Tribal  Council.  "Tribal 
Council"  means  the  governing  body  of 
the  Elk  Valley  Rancheria  as  provided  for 
under  article  IV,  Sect.  1  of  the  Tribal 
Constitution. 

Section  2.6    Distilled  Spirits. 
"Distilled  spirits"  means  any  alcoholic 
beverage  obtained  by  the  distillation  of 
fermented  agricultural  products,  and 
includes  alcohol  for  beverage  use, 
spirits  of  wine,  whiskey,  rum,  brandy, 
and  gin,  including  all  dilutions  and 
mixtures  thereof. 

Section  2.7    Importer.  "Importer" 
means  any  person  who  introduces 
alcohol  or  adcoholic  beverages  into  the 
Elk  Valley  Rancheria  fi-om  outside  the 
exterior  boundaries  thereof  for  the 
purpose  of  sale  or  distribution  within 
the  Rancheria,  provided  however,  the 
term  importer  as  used  herein  shall  not 
include  a  wholesaler  licensed  by  any 
state  or  tribal  government  selling 
alcoholic  beverages  to  a  seller  licensed 
by  a  state  or  tribal  government  to  sell  at 
retail. 

Section  2.8    Liquor  License.  "Liquor 
license"  means  a  license  issued  by  the 
Tribal  Coimcil  under  the  provision  of 
this  Ordinance  authorizing  the  sale, 
manufacture,  or  importation  of  alcoholic 
beverages  on  or  within  the  Rancheria, 
consistent  with  federal  law. 

Section  2.9    Manufacturer. 
"Manufacturer"  means  any  persons 
engaged  in  the  manufacture  of  alcohol 
or  alcoholic  beverages. 

Section  2.10    Person.  "Person" 
means  any  individud,  whether  Indian 
or  non-Indian,  receiver,  assignee,  trustee 
in  bankruptcy,  trust,  estate,  firm, 
partnership,  joint  ventxire,  corporation. 


association,  society,  or  any  group  of 
individuals  acting  as  a  unit,  whether 
mutual,  cooperative,  fraternal,  non- 
profit or  otherwise,  and  any  other 
Indian  tribe,  band  or  group,  whether 
recognized  by  the  United  States 
Government  or  otherwise.  The  term 
shall  also  include  the  business 
enterprises  of  the  Tribe.  It  shall  be 
interchangeable  in  the  Ordinance  with 
the  term  "seller"  or  "licensee." 

Section  2.11     Rancheria.  "Rancheria" 
means  all  lands  within  the  exterior 
boundaries  of  the  Elk  Valley  Rancheria 
and  such  other  lands  as  may  hereafter 
be  acquired  by  the  Tribe,  whether 
within  or  without  said  boundaries, 
under  any  grant,  transfer,  purchase,  gift, 
adjudication,  executive  order.  Act  of 
Congress,  or  other  means  of  acquisition. 

Section  2.12     Sale.  "Sale"  means  the 
exchange  of  property  and/or  any 
transfer  of  the  ownership  of,  title  to,  or 
possession  of  property  for  a  valuable 
consideration,  exchange  or  barter,  in 
any  manner  or  by  any  means 
whatsoever.  It  includes  conditional 
sales  contracts,  leases  with  options  to 
purchase,  and  any  other  conta-act  under 
which  possession  of  property  is  given  to 
the  purchaser,  buyer,  or  consumer  but 
title  is  retained  by  the  vendor,  retailer, 
manufacturer,  or  wholesaler,  as  security 
for  the  payment  of  the  purchase  price. 
Specifically,  it  shall  include  any 
transaction  whereby,  for  any 
consideration,  title  to  alcoholic 
beverages  is  transferred  from  one  person 
to  another,  and  includes  the  delivery  of 
alcoholic  beverages  pursuant  to  an 
order.  The  term  "sale"  shall  also 
specifically  include  the  transfer  of 
alcoholic  beverages  from  one  person  to 
another  pursuant  to  a  complimentary  or 
free  beverage  policy,  promotion,  plan,  or 
scheme  of  the  seller. 

Section  2.13     Seller.  "Seller"  means 
any  person  who,  while  within  the 
exterior  boundaries  of  the  Rancheria, 
sells,  solicits  or  receives  an  order  for 
any  alcohol,  alcoholic  beverages, 
distilled  spirits,  beer,  or  wine. 

Section  2.14     Wine.  "Wine"  means 
the  product  obtained  from  the  normal 
alcoholic  fermentation  of  the  juice  of  the 
grapes  or  other  agricultural  products 
containing  natiu'al  or  added  sugar  or  any 
such  alcoholic  beverage  to  which  is 
added  grape  brandy,  fruit  brandy,  or 
spirits  of  wine,  which  is  distilled  from 
the  particular  agricultural  product  or 
products  of  which  the  wine  is  made, 
and  other  rectified  wine  products. 

Chapters.  Prohibition  of  the  Unlicensed 
Sale  of  Liquor 

Section  3.1    Prohibition  of  the 
Unlicensed  Sale  of  Liquor.  No  person 
shall  import  for  sale,  manufacture, 
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distril  lute  or  sell  alcoholic  beverages 
withii  I  the  Reservation  without  first 
apply  ng  for  and  obtaining  a  written 
licens  b  from  the  Tribal  Council  issued 
in  ace  ordance  with  the  provisions  of 
this  G  rdinance. 

Sec  ion  3.2    Authorization  to  Sell 
Liquo :  Any  person  for  and  obtaining  a 
liquoi  license  under  the  provisions  of 
this  Q  rdinance  shall  have  the  right  to 
engag ;  only  in  those  liquor  transactions 
exprei  sly  authorized  by  such  license 
and  o:  dy  at  those  specific  places  or 
areas  lesignated  in  said  license. 

Sec  ion  3.3     Types  of  Licenses.  The 
Tribal  Council  shall  have  the  authority 
to  issi  e  the  following  types  of  liquor 
licens  3s  within  the  Reservation: 

A.  'Retail  on-sale  general  license" 
mean!  a  license  authorizing  the 
applicant  to  sell  alcoholic  beverages  at 
retail  o  be  consumed  by  the  buyer  only 
on  tht  premises  or  at  the  location 
desigiated  in  the  license. 

B.  "  Retail  on-sale  beer  and  wine 
licens  3"  means  a  license  authorizing  the 
applicant  to  sell  beer  and  wine  at  retail 
to  be  (  onsumed  by  the  buyer  only  on 
the  pr  jmises  or  at  the  location 

desigi  ated  in  the  license. 

C.  "Retail  off-sale  general  license" 
mean!  a  license  authorizing  the 
applic  ant  to  sell  alcoholic  beverages  at 
retail  o  be  consumed  by  the  buyer  off 
the  pr  smises  or  at  a  location  other  than 
the  or  e  designated  in  the  license. 

D. '  Retail  off-sale  beer  and  wine 
licens  3"  means  a  license  authorizing  the 
applic  ant  to  sell  beer  and  wine  at  retail 
to  be  (  onsumed  by  the  buyer  off  the 
premi  ses  or  at  a  location  other  than  the 
one  d(  isignated  in  the  license. 

E.  "  ^Manufacturers  license"  means  a 
licens }  authorizing  the  applicant  to 
manu  acture  alcoholic  beverages  for  the 
purpo  se  of  sale  on  the  Rancheria. 

Cbapi  sr  4.  Applications  for  Licenses 

Sec  ion  4.1     Application  Form  and 
Content.  An  application  for  licensing 
imder  this  Ordinance  shall  be  made  to 
the  Ti  ibal  Council  and  shall  contain  the 
foUov  ing  information: 

A.  1  he  name  and  address  of  the 
applicant.  In  the  case  of  a  corporation, 
the  na  mes  and  addresses  of  all  of  the 
princi  pal  officers,  directors  and 
stock!  olders  of  the  corporation.  In  the 
case  ctf  a  partnership,  the  name  and 
address  of  each  partner. 

B.  ijhe  specific  area,  location  and/or 
premises  for  which  the  license  is 
applied  for. 

C.  The  type  of  liquor  license  applied 
for  (i.(  I.  retail  on-sale  general  license, 
etc.). 

D.  ^  i^hether  the  applicemt  has  a 
Califo  mia  state  liquor  license. 


E.  A  statement  by  the  applicant  to  the 
effect  that  the  applicant  has  not  been 
convicrted  of  a  felony  and  has  not 
violated  and  will  not  violate  or  cause  or 
permit  to  be  violated  any  of  the 
provisions  of  this  Ordinance  or  any  of 
the  provisions  of  the  California 
Alcoholic  Beverage  Control  Act. 

F.  The  signature  and  fingerprint  of  the 
applicant.  In  the  case  of  a  partnership, 
the  signatiu-e  and  fingerprint  of  each 
partner.  In  the  case  of  a  corporation,  the 
signature  and  fingerprint  of  each  of  the 
officers  of  the  corporation  under  the  seal 
of  the  corporation.  In  the  case  of  a  tribal 
business  enterprise,  the  signature  and 
fingerprint  of  the  officers  of  the 
enterprise  or  any  persons  maintaining 
day-to-day  control  and  management  of 
the  enterprise,  whichever  is  applicable. 

G.  The  application  shall  be  verified 
under  oath,  notarized  and  accompanied 
by  the  license  fee  required  by  this 
Ordinance. 

Section  4.2    Fee  Accompany 
Application.  The  Tribal  Council  shall  by 
resolution  establish  a  fee  schedule  for 
the  issuance,  renewal  and  transfer  of  the 
following  types  of  licenses: 

A.  Retail  on-sale  general  license; 

B.  Retail  on-sale  beer  and  wine 
license; 

C.  Retail  off-sale  general  license; 

D.  Retail  off-sale  beer  and  wine 
license;  and  E.  Manufacturers  license. 

Section  4.3    Investigation.  Upon 
receipt  of  an  application  for  the 
issuance,  transfer  or  renewal  of  a  license 
and  the  application  fee  required  herein, 
the  Tribal  Council  shall  make  a 
thorough  investigation  to  determine 
whether  the  applicant  and  the  premises 
for  which  a  license  is  applied  for  qualify 
for  a  license  and  whether  the  provisions 
of  the  Ordinance  have  been  complied 
with,  and  shall  investigate  all  matters 
connected  therewith  which  may  affect 
the  health,  safety  and  welfare  of  the 
Tribe. 

Section  4.4    Denial  of  Application. 
An  application  shall  not  be  denied, 
except  for  good  cause.  However,  the 
Tribal  Coimcil  shall  deny  an  application 
for  issuance,  renewal,  or  transfer  of  a 
license  if  either  the  applicant  or  the 
proposed  premises: 

A.  has  not  complied  with  application 
procedures; 

B.  does  not  meet  application 
requirements; 

C.  would  tend  to  create  a  law 
enforcement  problem; 

D.  obtained  a  license  on  the  basis  of 
false,  misleading  ,  or  misrepresented 
information;  or 

E.  fails  to  qualify  for  the  issuance  of 
findings  of  the  Tribal  required  by 
Section  5.2  of  this  Ordinance. 


Chapter  5.  Issuance.  Renewal  and 
Transfer  of  Licenses 

Section  5.1     Public  Hearing.  Upon 
receipt  of  proper  application  for 
issuance,  renewal  or  transfer  of  a 
license,  and  the  payment  of  all  fees 
required  under  this  Ordinance,  the 
Secretary  of  the  Tribal  Council  shall  set 
the  matter  for  a  public  hearing.  Notice 
of  the  time  and  place  of  the  hearing 
shall  be  given  to  the  applicant  and  the 
public  at  least  ten  calendar  days  before 
the  hearing.  Notice  shall  be  given  to  the 
applicant  by  prepaid  U.S.  mail  at  the 
address  listed  in  the  application.  Notice 
shall  be  given  to  the  public  by 
publication  in  a  newspaper  of  general 
circulation  sold  on  the  Rancheria.  The 
notice  published  in  the  newspaper  shall 
include  the  name  of  the  applicemt  and 
the  type  of  license  applied  for  and  a 
general  description  of  the  area  where 
liquor  will  be  sold.  At  the  hearing,  the 
Tribal  Council  shall  hear  from  any 
person  who  wishes  to  speak  for  or 
against  the  application.  The  Tribal 
Council  shall  have  the  authority  to  place 
time  limits  on  each  speaker  and  limit  or 
prohibit  repetitive  testimony. 

Section  5.2     Tribal  Council  Action  on 
the  Application.  Within  thirty  (30)  days 
of  the  conclusion  of  the  public  hearing, 
the  Tribal  Council  shall  act  on  the 
matter.  The  Tribal  Council  shall  have 
the  authority  to  deny,  approve,  or 
approve  with  conditions  the 
application.  Before  approving  the 
application,  the  Tribal  Council  shall 
find:  (1)  that  the  applicant  has  met  all 
procedural  requirements  of  the 
application  process;  (2)  that 
investigation  of  the  application  has  not 
produced  any  information  that  would 
disqualify  the  applicant  from  obtaining 
a  license  under  this  Ordinance;  (3)  that 
the  site  for  the  proposed  premises  has 
adequate  parking,  lighting,  security  and 
ingress  and  egress  so  as  not  to  adversely 
affect  adjoining  properties  or 
businesses;  and  (4)  that  the  sale  of 
alcoholic  beverages  at  the  proposed 
premises  is  consistent  with  the  Tribe's 
Zoning  Ordinance. 

Upon  approval  of  an  application  the 
Tribal  Council  shall  issue  a  license  to 
the  applicant  in  a  form  to  be  approved 
from  time  to  time  by  the  Tribal  Coimcil 
by  resolution.  All  businesses  shall  post 
their  Tribal  liquor  license  issued  under 
the  Ordinance  in  a  conspicuous  place 
upon  the  premises  where  alcoholic 
beverages  are  sold,  manufactured  or 
offered  for  sale. 

Section  5.3     Multiple  Locations.  Each 
license  shall  be  issued  to  a  specific 
person.  Separate  license  shall  be  issued 
for  each  of  the  premises  of  any  business 


establishment  having  more  than  one 
location. 

Section  5.4     Term  of  License. 
Temporary  license.  All  licenses  issued 
by  the  Tribal  Council  shall  be  issued  on 
a  calendar  year  basis  and  shall  be 
renewed  annually;  provided,  however, 
that  the  Tribal  Council  may  issue 
special  licenses  for  the  sale  of  alcoholic 
beverages  on  a  temporary  basis  for 
premises  temporarily  occupied  by  the 
licensee  for  a  picnic,  social  gathering  or 
similar  occasion  at  a  fee  to  be 
established  by  the  Tribal  Council  by 
resolution. 

Section  5.5     Transfer  of  Licenses. 
Each  license  issued  or  renewed  under 
this  Ordinance  is  separate  and  distinct 
and  is  transferable  from  the  licensee  to 
another  person  and/or  from  one 
premises  to  another  premises  only  with 
the  approval  of  the  Tribal  Council.  The 
Tribal  Council  shall  have  the  authority 
to  approve,  deny  or  approve  with 
conditions  any  application  for  the 
transfer  of  any  license.  In  the  case  of  a 
transfer  to  a  new  person,  the  application 
for  transfer  shall  contain  all  of  the 
information  required  of  an  original 
applicant  imder  Section  4.1  of  this 
Ordinance.  In  the  case  of  a  transfer  to  a 
new  location,  the  application  shall 
contain  an  exact  description  of  the 
location  where  the  alcoholic  beverages 
are  proposed  to  be  sold. 

Chapter  6.  Revocation  of  Licenses 

Section  6.1     Revocation  of  License. 
The  Tribal  Council  shall  revoke  a 
license  upon  any  of  the  following 
grounds: 

A.  The  misrepresentation  of  a  material 
fact  by  an  applicant  in  obtaining  a 
license  or  a  renewal  thereof. 

B.  The  violation  of  any  condition 
imposed  by  the  Tribal  Council  on  the 
issuance,  transfer,  or  renewal  of  a 
license. 

C.  A  plea,  verdict,  or  judgment  of 
guilty,  or  the  plea  of  nolo  contendere  to 
any  public  offense  involving  moral 
turpitude  under  any  federal  or  state  law 
prohibiting  or  regulating  the  sale,  use, 
possession,  or  giving  away  of  alcoholic 
beverages  or  intoxicating  liquors. 

D.  The  violation  of  any  tribal 
Ordinance. 

E.  The  failure  to  take  reasonable  steps 
to  correct  objectionable  conditions  on 
the  licenses  premises  or  any  immediate 
adjacent  area  leased,  assigned  or  rented 
by  the  licensee  constituting  a  nuisance 
within  a  reasonable  time  after  receipt  of 
a  notice  to  make  such  corrections  has 
been  received  from  the  Tribal  Council  or 
its  authorized  representative. 

Section  6.2  Accusations.  The  Tribal 
Council  on  its  own  motion,  through  the 
adoption  of  an  appropriate  resolution 
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meeting  the  requirements  of  this 
Section,  or  any  person,  may  initiate 
revocation  proceedings  by  filing  an 
accusation  with  the  Secretary  of  the 
Tribal  Coimcil.  The  accusation  shall  be 
in  writing  and  signed  by  the  maker,  and 
shall  state  facts  showing  that  there  are 
specific  grounds  under  this  Ordinance 
which  would  authorize  the  Tribal 
Council  to  revoke  the  license  or  licenses 
of  the  licensee  against  whom  the 
accusation  is  made.  Upon  receipt  of  any 
accusation  which  meets  the  foregoing 
requirements,  the  Secretary  shall  cause 
the  matter  to  be  set  for  hearing  before 
the  Tribal  Council.  Thirty  days  prior  to 
the  date  set  for  the  hearing,  the 
Secretary  shall  mail  a  copy  of  the 
accusation  along  with  a  notice  of  the 
day  and  time  of  the  hearing  before  the 
Tribal  Council.  The  notice  shall 
command  the  licensee  to  appear  and 
show  cause  why  the  licensee's  license 
should  not  be  revoked.  The  notice  shall 
state  that  the  licensee  has  the  right  to 
file  a  written  response  to  the  accusation, 
verified  imder  oath  and  signed  by  the 
licensee  ten  days  prior  to  the  hearing 
date. 

Section  6.3    Hearing.  Any  hearing 
held  on  any  accusation  shall  be  held 
before  a  quorum  of  the  Tribal  Council 
under  such  rules  of  procedure  as  it  may 
adopt.  Both  the  licensee  and  the  person 
filing  the  accusation,  including  the 
Tribe,  shall  have  the  right  to  present 
witnesses  to  testify  and  to  present 
written  documents  in  support  of  their 
positions  to  the  Tribal  Council.  The 
Tribal  Coimcil  shall  render  its  decision 
within  60  days  after  the  date  of  the 
hearing.  The  decision  of  the  Tribal 
Council  shall  be  final  and  non- 
appealable. 

Chapter  7.  Enforcement 

Section  7.1     General  Penalties.  Any 
person  adjudged  to  be  in  violation  of 
this  Ordinance  shall  be  subject  to  a  civil 
penalty  of  not  more  than  Five  Hundred 
Dollars  ($500.00)  for  each  such 
violation.  The  Tribal  Council  may  adopt 
by  resolution  a  separate  schedule  of 
fines  for  each  type  of  violation,  taking 
into  account  its  seriousness  and  the 
threat  it  may  pose  to  the  general  health 
and  welfare  of  tribal  members.  Such 
schedule  may  also  provide,  in  the  case 
of  repeated  violations,  for  imposition  of 
monetary  penalties  greater  than  the  Five 
Hundred  Dollars  ($500.00)  Umitation  set 
forth  above.  The  penalties  provided  for 
herein  shall  be  in  addition  to  any 
criminal  penalties  which  may  hereafter 
be  imposed  in  conformity  with  federal 
law  by  separate  Chapter,  or  provision  of 
this  Ordinance  or  by  a  separate 
Ordinance  adopted  by  the  Tribal 
Council. 


Section  7.2     Initiation  of  Action.  Any 
violation  of  this  Ordinance  shall 
constitute  a  public  nuisance.  The  Tribal 
Coimcil  may  initiate  and  maintain  an 
action  in  tribal  court  or  any  court  of 
competent  jurisdiction  to  abate  and 
permanently  enjoin  any  nuisance 
declared  under  this  Ordinance.  Any 
action  taken  under  this  Section  shall  be 
in  addition  to  any  other  penalties 
provided  for  this  Ordinance. 

Dated:  April  30.  1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  99-11593  Filed  5-6-99;  8:45  am] 
BILLING  CODE  4310-02-f> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Pueblo  of  Taos  Liquor  Ordinance 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  tJhe 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15,  1953,  67  Stat.  586,  18 
U.S.C.  1161. 1  certify  that  Resolution  No. 
99-04,  enacting  the  Liquor  Ordinance  of 
the  Pueblo  of  Taos  was  duly  adopted  by 
the  Pueblo  of  Taos  on  February  25, 
1999.  The  Ordinance  provides  for  the 
regulation  of  the  activities  of  the 
regulation,  manufacture,  distribution, 
possession,  sale,  and  consumption  of 
liquor  on  the  Pueblo  of  Taos  lands 
under  the  jurisdiction  of  the  Pueblo  of 
Taos,  the  provisions  for  criminal 
jurisdiction  to  be  exercised  in 
accordance  with  applicable  Federal  case 
law,  statutes,  and  regulations. 
DATES:  This  Ordinance  is  effective  as  of 
May  10,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
D.  James,  Division  of  Tribal  Government 
Services,  1849  C  Street,  NW,  MS  4631- 
MIB.  Washington,  DC  20240-4001; 
telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  The 
Liquor  Ordinance  of  the  Pueblo  of  Taos 
is  to  read  as  follows: 

Taos  Pueblo  Liquor  Ordinance 

Section  1 .  Introduction 

A.  Title.  The  title  of  this  ordinance 
shall  be  the  Taos  Pueblo  Liquor 
Ordinance. 

B.  Authority.  This  Ordinance  is 
enacted  in  accordance  with  the  inherent 
governmental  powers  of  the  Taos 
Pueblo,  whose  traditional  law 


empowfers  its  Tribal  Council  to  enact 
ordinal  ces.  This  Ordinance  is  in 
confon  lance  with  the  laws  of  New 
Mexicoi  as  required  in  18  U.S.C.  1161. 
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2.  Definitions 


A.  '7  Jcoholic  beverage"  or  "Liquor" 
includ4s  the  four  varieties  of  liquor 

referred  to  as  alcohol,  spirits, 
beer,  and  all  fermented, 
,  vinous  or  malt  liquor,  or 
in)ations  thereof,  and  mixed  liquor, 
which  is  fermented,  spirituous, 
or  malt  liquor,  or  any  otherwise 
liquid,  including  every 
solid  or  semi-solid  or  other 

patented  or  not,  containing 
spirits,  wine,  or  beer  and 
for  oral  consumption. 
Cjjvemor"  means  the  Governor  of 

Pueblo  or  his  designee. 
Licensed  Establishment"  means  a 
on  Taos  Pueblo  Lands 

by  the  Taos  Pueblo  Tribal 
as  a  licensed  establishment  for 

of  selling  alcoholic 
s.  Designation  by  the  Tribal 
must  show  the  location  of  the 
building  of  the  establishment, 
and  general  description, 
inor"  means  any  person  under 
of  twenty-one  (21)  years. 
Pprson"  means  a  natural  person, 
ion,  firm,  partnership,  joint 
association,  or  other  entity, 
ig,  but  not  limited  to,  the  Pueblo 
igency  of  the  Pueblo. 

o"  means  the  Taos  Pueblo,  a 
recognized  tribe  of  Indians, 
within  the  exterior  boundaries 
S  tate  of  New  Mexico, 
los  Pueblo  Lands"  means  lands 
jy  the  Pueblo  within  the  exterior 
es  of  Taos  Pueblo's  Grant,  its 
Tract,  Karavas  Tract,  or  Tracts 
C,  including  any  lands  which 
he  future  lawfully  come  within 
hip  and  jurisdiction  of  the 
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3.  Purposes 
Council  Control  of  Location  of 
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'ueblo  has  decided  to  open 
imited  locations  within  its 
didtion  to  the  possession, 

ion  and  sale  of  alcoholic 
s  by  enacting  this  Ordinance 
pursuant  to  18  U.S.C.  1161.  The 
which  are  open  to  the  sale, 
on,  and  consumption  of 
beverages  shall  be  only 
comme  cial  establishments  in  which  the 
awns  a  controlling  interest, 
<  re  located  on  Taos  Pueblo  Lands 
wh  ich  are  Licensed  Establishments, 
cepsed  establishment  shall  be 
closer  than  500  feet  from  any 


licl 


church,  school,  or  military  installation. 
A  licensed  establishment  will  be 
specifically  designated  so  as  to  permit 
sales  either  by  the  package  or  by  the 
drink,  provided  that  any  convenience 
store  shall  be  open  only  to  sale  and 
possession,  but  not  consumption,  of 
alcoholic  beverages. 

B.  Control  of  Sales  and  Distribution; 
Provision  of  Tribal  Revenue 

This  Ordinance  shall  govern  all  sales 
and  distribution  of  alcoholic  beverages 
on  Taos  Pueblo  Lands  and  will  allow 
the  licensing  of  liquor  establishments 
and  the  granting  of  liquor  permits  to 
persons  to  provide  an  additional  source 
of  revenue  for  tribal  operations. 

C.  Goals  of  Regulation 

Pueblo  regulation  of  the  sale, 
possession,  and  consumption  of  liquor 
on  Taos  Pueblo  Lands  is  necessary  to 
protect  the  health,  security,  and  general 
welfare  of  the  Pueblo,  and  to  address 
tribal  concerns  relating  to  alcohol  use. 
To  further  these  goals  and  provide  an 
additional  source  of  governmental 
revenue,  the  Pueblo  has  adopted  this 
Ordinance,  which  shall  be  liberally 
construed  to  fulfill  the  purposes  for 
which  it  has  been  adopted. 

Section  4.  Sales,  Purchases, 
Distribution,  Possession,  Consumption 

A.  Authorization 

Persons  are  hereby  authorized  to 
introduce,  sell,  dispense,  purchase, 
distribute,  warehouse,  possess  and 
consume  alcoholic  beverages  at 
Licensed  Establishments  on  Taos  Pueblo 
Lands  in  accordance  with  the  laws  of 
the  State  of  New  Mexico,  provided, 
however,  that  any  person  who  sells 
alcoholic  beverages  on  Taos  Pueblo 
Lands  must  first  obtain  a  tribal  liquor 
permit  from  the  Tribal  Council  or  be 
employed  by  the  holder  of  such  a 
permit. 

B.  Tribal  Liquor  Licenses  for 
Establishments 

Each  tribal  liquor  license  for  an 
establishment  shall  set  forth  the  location 
and  description  of  the  building  and 
premises  for  which  the  license  is  issued 
and  shall  define  by  map  and  general 
description  the  area  of  the  Licensed 
Establishment  within  which  the  holder 
of  a  tribal  liquor  permit  may  sell 
alcoholic  beverages. 

C.  Tribal  Liquor  Permits 

1.  In  General.  A  tribal  liquor  permit 
shall  authorize  the  holder  thereof  and 
its  employees  to  sell  alcoholic  beverages 
at  retail  in  cans,  bottles  or  any  other 
package  for  one  year  within  a  strictly 
defined  area  which  shall  be  the 


Licensed  Establishment;  provided, 
however,  that  a  tribal  liquor  permit  shall 
be  valid  only  if  the  holder  thereof  and 
its  employees  who  sell,  serve  or 
dispense  liquor  are  in  compliance  with 
the  laws  of  any  other  jurisdiction  which 
may  have  authority  with  regard  to  liquor 
sales  and  regulation  on  Taos  Pueblo 
Lands,  and  provided  further,  that  the 
liquor  business  conducted  at  the 
Licensed  Establishment  shall  be 
conducted  by  the  permittee  or  its 
employees  directly,  and  shall  not  be 
conducted  by  any  lessee,  sublessee, 
assignee  or  other  transferee. 

2.  Permit  Procedure,  a.  Only  persons 
authorized  by  the  Taos  Pueblo  Tribal 
Council  may  be  granted  a  permit  to  sell 
intoxicating  beverages. 

b.  A  person  applying  for  a  permit 
must  furnish  to  the  Governor  a 
completed  application  for  a  tribal  liquor 
permit.  If  the  applicant  is  an  entity  other 
than  a  natured  person,  the  application 
shall  provide  the  required  information 
with  respect  to  each  member  of  its 
governing  board,  any  individual  who 
owns  or  controls  a  financial  interest  of 
more  than  ten  percent  in  such  entity, 

•  and  any  individual  who  manages  the 
liquor  business.  Such  application  must 
contain,  among  other  things,  the 
following  information: 

(i)  An  exhaustive  listing  of  all  jobs, 
businesses,  and  other  employment  for 
the  immediately  preceding  ten  years; 

(ii)  A  listing  of  all  residences  for  the 
immediately  preceding  ten  years, 
including  street  address,  city,  and  state, 
and  dates  of  residence  at  each  different 
location; 

(iii)  A  list  of  every  liquor  license  or 
permit,  by  number  £md  state,  in  which 
the  applicant  has  directly  or  indirectly 
owned  or  had  any  interest; 

(iv)  Detail  with  respect  to  past 
criminal  activity,  including  conviction 
for  any  felony,  conviction  for  any 
misdemeanors,  and  conviction  for  a 
violation  of  any  federal  or  state  liquor 
control  act  in  any  calendar  year,  except 
that  traffic  offenses  need  not  be  listed; 
and 

(v)  Detail  as  to  whether  the  applicant 
ever  applied  for  a  liquor  license  or 
permit  from  any  government  entity  and 
was  denied  and  the  reasons  for  any 
denial. 

c.  The  applicant  shall  provide  two 
complete  sets  of  fingerprints  on  a  form 
designated;  and  the  costs  associated 
with  supplying  the  complete  sets  and 
the  investigation  thereafter  will  be  borne 
exclusively  by  the  applicant. 

d.  The  applicant  must  give  his/her 
consent  that  the  fingerprints  may  be 
processed  by  local  and  national  law 
enforcement  agencies  and  all  other 
available  agencies.  If  the  search,  by 
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virtue  of  the  fingerprint  submission, 
reveals  any  adverse  information  which 
was  not  shown  by  the  applicant  on  the 
application,  the  applicant  will  be  given 
an  opportunity  to  explain  the 
circumstance  of  such  omission  or 
challenge  the  authenticity  of  the 
revealed  information. 

F.  Granting,  Denial,  Termination  or 
Revocation  of  Licenses  and  Permits 

The  granting,  denied,  termination,  or 
revocation  of  a  license  for  an 
establishment  or  a  permit  to  an 
applicant  will  be  within  the  discretion 
of  the  Taos  Pueblo  Tribal  Council.  The 
Governor,  after  reviewing  the 
application  and  making  appropriate 
inquiry,  will  make  a  recommendation  to 
the  Tribal  Council.  The  following 
classes  of  persons  shall  be  prohibited 
from  being  granted  a  permit  to  sell  or 
serve  intoxicating  beverages: 

1.  Any  person  convicted  of  a  felony; 
and 

2.  A  minor. 

Revocation  of  a  liquor  license  or 
liquor  permit  will  occur  only  following 
an  opportunity  to  be  heard.  Any  holder 
of  a  tribal  liquor  permit  who  is  foimd, 
after  notice  and  hearing,  to  have 
violated  this  Ordinance  or  to  have 
provided  false  information  on  his/her 
application,  shall  have  his/her  tribal 
liquor  permit  revoked  and  shall  be 
ineligible  to  apply  for  a  new  tribal 
liquor  permit  for  three  months  after  the 
date  of  the  revocation. 

Section  5.  Prohibited  Sales  and 
Practices 

No  holder  of  a  tribal  liquor  permit  and 
none  of  its  employees  may: 

A.  Sell,  serve,  or  dispense  intoxicating 
beverages  to  any  person  who  is 
obviously  intoxicated; 

B.  Award  alcoholic  beverages  as 
prizes; 

C.  Sell  alcohoUc  beverages  at  a  drive- 
up  or  walk-up  window; 

D.  Sell  alcoholic  beverages  to  a  minor 
who  has  not  attained  the  age  of  21; 

E.  Knowingly  sell  alcoholic  beverages 
to  an  adult  purchasing  such  liquor  on 
behalf  of  a  minor  or  an  intoxicated 
person;  and 

F.  Allow  a  person  to  bring  alcoholic 
beverages  onto  the  premises  of  a 
Licensed  Establishment  for  the  purposes 
of  consuming  them  himself/herself  or 
providing  them  to  other  individuals. 

Section  6.  Criminal  Penalties 

A.  Penalties 

Any  person  guilty  of  a  violation  of 
this  Ordinance  shall  be  liable  upon 
conviction  for  up  to  90  days 
confinement  and/or  fine  of  $500  for 
each  violation,  plus  costs. 


B.  Limitations 

1.  Indian  Civil  Rights  Act 

Notwithstanding  any  other  provision 
of  this  Ordinance,  no  penalty  may  be 
imposed  pursuant  or  related  to  this 
Ordinance  in  contravention  of  any 
limitation  imposed  by  the  Indian  Civil 
Rights  Act  of  1968,  82  Stat.  77,  25  U.S.C. 
1301  et  seq.  ("ICRA")  or  other 
applicable  Federal  law. 

2.  Violations  by  Non-Indians 

Nothing  in  this  Ordinance  shall  be 
construed  to  authorize  the  criminal  trial 
or  pimishment  by  the  Tribal  Coiul  of 
any  non-Indian  except  the  extent 
allowed  under  Federal  law.  When  any 
provision  of  this  Ordinance  is  violated 
by  a  non-Indian,  he/she  shall  be  referred 
to  state  and/or  Federal  authorities  for 
prosecution  under  applicable  law.  It  is 
the  intent  of  the  Pueblo  that  any  non- 
Indian  referred  to  state  and/or  Federal 
authorities  be  prosecuted  to  the  full 
extent  of  applicable  law.  In  addition, 
any  non-Indian,  upon  committing  any 
violation  of  the  Ordinance,  may  be 
subject  to  a  civil  action  for  trespass,  and 
upon  having  been  determined  by  the 
Tribal  Court  to  have  committed  the 
violation,  shall  be  found  to  have 
trespassed  upon  Taos  Pueblo  Lands  and 
shall  be  assessed  such  damages  as  the 
Court  deems  appropriate. 

Section  7.  Rules  and  Regulations 

The  Tribal  Coimcil  may  adopt  and 
enforce  rules  and  regulations  to 
implement  this  Ordinance.  The  rules 
and  regulations  will  be  in  conformance 
with  New  Mexico  state  law,  if 
applicable,  and  with  this  Ordinance. 

Section  8.  Citations;  Enforcement 

Citations  for  violations  of  any 
provision  of  this  Ordinance  or  rules  or 
regulations  promulgated  hereunder  may 
be  issued  by  an  officer  of  the  Taos 
Pueblo  police  department  or  any  person 
authorized  by  the  Governor. 

Section  9.  Repeal  of  Prior  Inconsistent 
Enactments  by  Tribal  Council 

This  Ordinance  repeals  all  prior 
enactments  of  the  Taos  Pueblo  Tribal 
Council  which  are  inconsistent  with  the 
provisions  of  this  Ordinance.  This 
repeal  shall  be  effective  on  the  date  of 
publication  of  this  Ordinance  in  the 
Federal  Register. 

Section  10.  Severability 

In  the  event  any  provision  of  this 
Ordinance  or  its  application  to  any 
particular  activity  is  held  to  be  invalid 
or  illegal  by  a  court  of  competent 
jurisdiction,  the  remaining  provisions 
and  the  remaining  applications  of  such 


provision  shall  remain  in  full  force  and 
effect. 

Section  11.  Sovereign  Immunity 

The  sovereign  immimity  of  the  Taos 
Pueblo  is  not  waived  by  this  Ordinance. 

Section  12.  Amendments 

This  Ordinance  may  be  amended  only 
by  majority  vote  of  the  Tribal  Council. 

Section  13.  Effective  Date 

This  Ordinance  shall  be  effective  as  a 
matter  of  tribal  law  as  of  the  date  of  its 
adoption  by  the  Tribal  Council,  and 
effective  as  a  matter  of  federal  law  on 
such  date  as  the  Secretary  of  the  Interior 
certifies  and  publishes  the  same  in  the 
Federal  Register. 

Dated:  April  30, 1999. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  99-11594  Filed  5-7-99;  8:45  am] 
BILUNG  CODE  431(M)2-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Mission  Valley  Power  Utility,  Montana 
Power  Rate  Adjustnoent 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  proposed  rate 

adjustment. 

SUMMARY:  The  Biu^au  of  Indian  Affairs 
(BIA)  proposes  to  adjust  the  electric 
power  rates  for  operation  and 
maintenance  of  the  Mission  Valley 
Power  (MVP),  the  Confederated  Salish 
and  Kootenai  Tribal  entity  operating  the 
power  facility  of  the  Flathead  Irrigation 
and  Power  Project  of  the  Flathead 
Reservation  under  a  Public  Law  93-638 
contract. 

DATES:  Comments  must  be  submitted  on 
or  before  June  9,  1999. 

ADDRESSES:  Written  comments  on  rate 
adjustments  should  be  sent  to  Assistant 
Secretary — Indian  Affairs,  Attn:  Branch 
of  Irrigation  and  Power.  MS-4513-MIB, 
Code  210,  1849  "C"  Street.  NW, 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Speaks,  Area  Director,  Bureau  of  Indian 
Affairs,  Portland  Area  Office.  911  N.E. 
11th  Avenue,  Portland,  Oregon  97232- 
4169,  telephone  (503)  231-6702;  or 
General  Manager,  Mission  Valley  Poww, 
P.  O.  Box  1269.  Poison,  Montana  59860- 
1269.  telephone  (406)  883-5361. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301;theActof  August  7.  1946, 
c.  802.  Section  3  (60  Stat.  895;  25  U.S.C. 
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Act  of  May  25.  1948  (62  Stat, 
the  Act  of  December  23,  1981, 
112  (95  Stat.  1404).  The 
y  has  delegated  this  authority  to 
stant  Secretary — Indian  Affairs 
to  part  209  Departmental 
Chapter  8.1A  and 
Memonndum  dated  January  25,  1994, 
from  Q  ief  of  Staff,  Department  of  the 
hiterior  to  Assistant  Secretaries,  and 
Heads  c  f  Bureaus  and  Offices. 

The  N  [ontana  Power  Company  (MPC) 
raised  ii  s  wholesale  rates  effective 
Septem  )er  5.  1997,  and  September  5. 
1998,  biised  on  adjustments  in  the 
Consun  er  Price  Index.  At  the  present 
time  M?C  supplies  a  portion  of  MVP's 
wholes?  le  power  requirements  through 
a  contra  ct  that  will  expire  in  the  year 
2015.  Axordingly,  the  BIA  is  proposing 
to  adjus  t  the  rates  at  the 
recomin  endation  of  MVP  to  reflect  the 
adjustec  cost  of  service  and  power 
provided  to  MVP  by  MPC.  The  impact 
of  the  w  holesale  rate  change  is  indicated 
in  the  p  'evious  table.  The  planned 
effectiv(  s  date  of  the  proposed  rate 
adjustm  ent  will  be  June  1,  1999. 


Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(0MB)  that  this  proposed  rate 
adjustment  meets  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Executive  Order  12866 

This  proposed  rate  adjustment  is  not 
a  significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  imder 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  proposed  rate  making  is  not  a 
rule  for  the  pxuposes  of  the  Regulatory 
Flexibility  Act  because  it  is  "a  rule  of 
particular  applicability  relating  to 
rates."  5  U.S.C.  601(2). 

Executive  Order  12630 

The  Department  has  determined  that 
this  proposed  rate  adjustment  does  not 
have  significant  "takings"  implications. 

Executive  Order  12612 

The  Department  has  determined  that 
this  proposed  rate  adjustment  does  not 
have  significant  Federalism  effects 

Power  Rate  Adjustment 


because  it  pertains  solely  to  Federal- 
tribal  relations  and  will  not  interfere 
with  the  roles,  rights,  and 
responsibilities  of  states. 

NEPA  Compliance 

The  Department  has  determined  that 
this  proposed  rate  adjustment  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rate  adjustment  does 
not  contain  collections  of  information 
requiring  approval  under  the  Paperwork 
Reduction  Act  of  1995. 

Unfunded  Mandates  Act  of  1995 

This  proposed  rate  adjustment 
imposes  no  unfunded  mandates  on  any 
govenmiental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

Rate  Adjustment 

The  following  table  illustrates  the 
impact  of  the  proposed  rate  adjustment: 


Rate  class 


Present  rate 


Proposed  rate 


Resident  al 
Basi: 


Rate  

Eneigy  Rate 

Mini  num  Monthly  Bill 


Small  Cdmmercial 
Basi: 


Irrigation 
H( 
El 
M 


(without  demand); 

Rate  

Eneigy  Rate 

Commercial  with  Demand: 
Rate: 

Single  Phase  

Three  Phase 

Demand  Rate  

Energy  Rate  

Commercial  with  Demand: 

Rate  

Derrland  Rate  

Energy  Rate 


Small 
Baslk 


Large 
Basib 


Hor^power  Rate 

Rate 

inifnum  Seasonal  Rate 


Area  Lights  Installed  on  Existing  Pole  or  Structure: 

7,00  D  lumen  unit,  M.V.*  

20,030  lumen  unit,  M.V.*  

9,003  lumen  unit,  H.P.S  

22.030  lumen  unit,  H.P.S  

'Continuing  Service  Only 
Area  Lig  its  Installed  with  New  Pole: 

7,003  lumen  unit,  M.V.*  

20,030  lumen  unit,  M.V.*  

9,003  lumen  unit,  H.P.S  

22,Q30  lumen  unit,  H.P.S  

"Continuing  Service  Only 
Street  Lighting  (Metered): 

Basi :  Rate  


$5.00/mo  

0.04725/kwh  

10.00/mo— May  1-October31  

20.00/mo — November  1 -April  30 

5.00/mo  

0.05495/kwh  

20.00/mo  

40.00/mo  

4.50/kw  

0.04050/kwh  

125.00/mo  

5.00/KW 

0.03115/kwh  

1 1 .05/hp  

0.03572/kwh  

132.00  or  6.00/hp  whichever  is  greater 

Monthly  Rate 

6.85  

9.80  

6.35  

8.58  

$8.60  

11.25  

8.10  

10.30  

5.00/mo  


Unchanged. 
$0.04739/kwh. 
Unchanged. 
Unchanged. 

Unchanged. 
0.05509/kwh. 


Unchanged. 
Unchanged. 
Unchanged. 
0.04064/kwh. 

Unchanged. 
Unchanged. 
0.031 29/kwh. 

Unchanged. 

0.03586/kwh. 

Unchanged. 

Monthly  Rate 
$6.87. 
9.82. 
6.36. 
8.60. 


$8.62. 
11.28. 
8.12. 
10.32. 


Unchanged. 
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Power  Rate  Adjustment— Continued 


Rate  class 


Energy  Rate 

Street  Lighting  (Unmetered): 


Present  rate 


0.05495/kwh) 


This  rate  dass  applies  to  municipalities  or  communities 
where  there  are  ten  or  more  lighting  units  billed  in  a  group. 
This  rate  schedule  is  subject  to  a  negotiated  contract  with 
MVP  and  is  unchanged  as  part  of  this  rate  adjustment. 


Proposed  rate 


Unchanged. 
Und^nged. 


Dated:  April  29. 1999. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  99-11581  Filed  5-7-99;  845  am] 
BILLING  CODE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-93&-1430-01;  NMNM-1 02308] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  The  Secretary  of  the  Interior 
proposes  to  withdraw  8,470.59  acres  of 
Federal  surface  and  minerals  and  480 
acres  of  Federal  minerals  underlying 
private  surface  to  protect  possible  cave 
systems  north  and  northeast  of  the 
existing  "cave  protection  area" 
protected  by  the  Lechuguilla  Cave 
Protection  Act  (107  Stat.  1983  (1993)). 
An  additional  8,198.72  acres  of  State 
land  and  mineral  estate  within  the 
proposed  withdrawal  area,  if  acquired 
by  the  United  States,  would  become 
subject  to  the  withdrawal.  Notice  of  the 
proposed  withdrawal  has  been 
published  which  closed  the  land  for  up 
to  2  years  from  settlement,  sale, 
location,  or  entry  under  the  public  land 
laws,  including  the  mining  laws,  and 
from  mineral  leasing,  subject  to  valid 
existing  rights.  This  notice  provides  a 
public  comment  period  and  opportimity 
for  public  meetings. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
August  9,  1999. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Carlsbad 
Field  Office  Manager,  BLM,  Carlsbad 
Field  Office,  620  E.  Greene  St.,  Carlsbad, 
New  Mexico  88220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Hougland,  Biu'eau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115,  505-438- 
7593. 


SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  64  FR  18932, 
April  16,  1999  which  segregated  the 
land  and  minerals  described  therein 
from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws,  including 
the  mining  laws,  and  from  mineral 
leasing,  subject  to  valid  existing  rights, 
for  up  to  2  years  ftt)m  the  date  of 
publication  of  that  notice 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  aU  persons 
who  wish  to  submit  comments, 
suggestions,  objections,  or  meeting 
requests  in  connection  with  the 
proposed  withdrawal  may  present  their 
views  in  vmting  to  the  Carlsbad  Field 
Office  Manager. 

Notice  is  hereby  given  that  a  public 
meeting  will  be  held  to  discuss  the 
proposed  withdrawal  and  solicit 
comments  from  the  public.  A  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

Dated:  April  28,  1999. 
Richard  A.  Whitley, 
Acting  State  Director. 
[FR  Doc.  99-11695  Filed  5-7-99;  8:45  am) 
BILUNG  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-1 60-1 430-01;  CAR!  0330] 

Public  Land  Order  No.  7389; 
Revocation  of  Public  Land  Order  No. 
2929;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
land  order  in  its  entirety  as  it  affects  40 
acres  of  public  land  vdthdrawn  for  the 
Forest  Service's  Kennedy  Meadow 
Administrative  Site.  The  land  is  no 
longer  needed  for  the  purpose  for  which 
it  was  withdrawn.  The  revocation  is 


needed  to  make  the  land  available  for  a 
land  exchange  in  accordance  with  the 
provisions  of  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  The  land  is  temporarily  closed  to 
surface  entry  and  mining  due  to  the 
pending  land  exchange.  The  land  has 
been  and  will  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  May  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  {CA-931),  2135  Butano  Drive. 
Sacramento,  California  95825;  916-978- 
4675. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2929,  which 
withdrew  public  land  for  the  Forest 
Service's  Kennedy  Meadow 
Administrative  Site,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Mount  Diablo  Meridian 

T.  22S..R.  36  E,, 

Sec.  8.  NWV4SWV«. 

The  area  described  contains  40  acres  in 
Tulare  County. 

2.  The  above  described  land  is  hereby 
made  available  for  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
716  (1994). 

Dated:  April  29.  1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  99-11694  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-090-5700-77;  WYW-1 39483] 

Realty  Action;  Direct  Sale  of  Public 
Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Managem-^nt. 

Interior. 

ACTION:  Notice  of  realty  action;  direct 

sale  of  public  lands  in  Lincoln  County. 


25061 
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SUMM/I  RY:  The  Bureau  of  Land 
Mana^  ement  has  determined  that  the 
lands  lescribed  below  are  suitable  for 
public  sale  under  section  203  of  the 
Federj  1  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1713: 

Sixth  P  "incipal  Meridian 

T.  25N  ,R.  118  W.. 
Secti  m  19,  lot  38: 
Secti  )n  20,  lot  33. 
The  I  bove  lands  aggregate  40  acres. 

FOR  FU  RTHER  INFORMATION  CONTACT: 

Becky  -leick,  Realty  Specialist,  Bureau 
of  Land  Management.  Kemmerer  Field 
Office,  312  Highway  189  North, 
Kemm  jrer,  Wyoming  83101,  307-828- 
4506. 

SUPPLgMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  iie  surface  estate  of  the  above 
land  tc  Mr.  Robert  Kirk,  an  adjacent 
landov  Tier,  by  direct  sale,  at  fair  market 
value.  The  disposal  of  this  land  will 
resolve  an  inadvertent  trespass. 

The  jroposed  sale  is  consistent  with 
the  Kei  nmerer  Resource  Area 
Manag  jment  Plan  and  would  serve 
import  mt  public  objectives  which 
cannot  be  achieved  prudently  or 
feasibl  r  elsewhere.  The  lands  contain 
no  sigr  ificant  public  values.  The 
plannii  ig  document  and  environmental 
assessr  lent  covering  the  proposed  sale 
are  ava  liable  for  review  at  the  Bureau  of 
Land  N  lanagement,  Kemmerer  Field 
Office,  Kemmerer,  Wyoming. 

Con\  eyance  of  the  above  public  lands 
will  be  subject  to: 

1 .  Re  servation  of  a  right-of-way  to  the 
United  States  for  ditches  and  canals 
pursuait  to  the  Act  of  August  30,  1890, 
43U.S,C.  945. 

2.  Reservation  of  all  minerals 
pursuait  to  section  209(a)  of  the  Federal 
Land  P  slicy  and  Management  Act  of 
1976,43  U.S.C.  1719. 

Pursi  icuit  to  the  authority  contained  in 
Section  4  of  Executive  Order  11990 
dated  May  24,  1977  (42  FR  26961),  and 
the  Fee  eral  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1713,  1718,  1719,  this  sale  will  be 
subject  to  a  permanent  restriction  which 
constiti  ites  a  covenant  running  with  the 
land  fo  •  the  purpose  of  protecting  and 
preserving  the  wetland  areas.  The  land 
may  net  be  used  for  the  construction  or 
placement  of  any  buildings,  structures, 
facilitie  s,  or  other  improvements, 
excluding  fences,  and  that  "new 
construction"  on  tlie  land  as  defined  in 
Section  7(b)  of  Executive  Order  11990  is 
prohibi  ted.  Draining  or  causing  to  drain 
any  of  I  he  areas  that  are  too  wet  for  crop 
produc  ion  would  be  prohibited.  No 
disturb  mce  of  willows  or  filling  of  wet 
areas  oi  alteration  of  the  river  channel 
for  the  jurpose  of  creating  farmable 


lands  will  be  allowed  without  formal 
consultation  with  the  Corps  of 
Engineers.  The  restriction  applies  to  the 
entire  40  acre  parcel. 

Sale  of  the  parcel  will  result  in  the 
cancellation  of  the  Curtis  Allotment  and 
the  25  associated  federal  AUMs.  Robert 
Kirk  is  the  current  lessee  of  this 
allotment,  emd  has  signed  a  waiver 
allowing  for  cancellation  of  this  grazing 
permit. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  fi-om  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  after  issuance 
of  this  notice,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
Kemmerer  Field  Office,  Bureau  of  Land 
Management,  312  Hwy.  189  North, 
Kemmerer,  WY  83101.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  proposed  realty 
•  action  will  become  final. 

Dated:  April  21,  1999. 
Jeff  Rawson, 

Field  Manager. 

[FR  Doc.  99-11716  Filed  5-7-99;  8:45  am] 

BILUNG  C00€  4310-22-4> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
1,  1999.  Pursuant  to  §60.13  of  36  CFR 
Part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW,  NC400,  Washington,  DC 
20240.  Written  comments  should  be 
submitted  by  May  26,  1999. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

LOUISIANA 

Ascension  Parish,  Dixon  House,  38127  LA 
42,  Prairieville,  99000634 

MASSACHUSETTS 

Barnstable  County,  Bridge  Road  Cemetery, 
Bridge  Rd.,  Eastham,  99000636 

Middlesex  County 

Rogers  Fort  Hill  Park  Historic  District, 
Roughly  bounded  by  High  St.,  Mansur  St., 


Concord  R.,  and  Lowell  Cemetery,  Lowell, 
99000635 

MISSOURI 

Clay  County 

Excelsior  Springs  Hall  of  Waters  Commercial 
West  Historic  District,  Roughly  along 
portions  of  Thompson,  and  St.  Louis  Aves.: 
South,  Main,  Marietta,  and  Spring  Sts.;  and 
Elms  Blvd.,  Excelsior  Springs,  99000637 

Excelsior  Springs  Hall  of  Waters  Commercial 
East  Historic  District,  Roughly  along 
portions  of  East  and  West  Broadway  emd 
Main  St.,  Excelsior  Springs,  99000638 

NEW  YORK 

Suffolk  County 

Quogue  Life-Saving  Station,  78  Dune  Rd., 
Quogue.  99000640 

NORTH  CAROLINA 

Wayne  County 

Mount  Olive  Historic  District,  Roughly 
bounded  by  Park  Ave.,  Wooten,  Nelson, 
and  Johnson  Sts.,  Mount  Olive,  99000639 

OREGON 

Deschutes  County 

Gerking,  Jonathan  N.B.,  Homestead,  65725 
Gerking  Market  Rd.,  Bend  vicinity, 
99000644 

Multnomah  County 

Bramhall,  Jennie,  House.  5125  NE  Garfield 
Ave.,  Portland,  99000643 

Leutgert,  Henry  C,  Building  (Eliot 
Neighborhood  MPS),  2323,  2325,  2327,  and 
2329  NE  Rodney,  Portland,  99000642 

Wasco  County 

Kelly,  Joseph  D.  and  Margaret,  House,  921  E. 
7th  St.,  The  Dalles,  99000641 

PENNSYLVANIA 

Cumberland  County 

Dykeman's  Spring,  Dykeman  Rd.,  0.25  mi  E 
of  PA  696,  Shippenburg,  99000645 

Lancaster  Coimty 

Weber — Weaver  Farm,  (Lancaster  County 
MPS),  1835  Pioneer  Rd.,  West  Lampeter, 
99000646 

Montgomery  County 

Fetter's  Mill,  2543  Fetter's  Mill  Dr.,  Bryn 
Athyn,  Lower  Moreland,  99000647 

A  Request  for  a  move  has  been  made 
for  the  following  resource: 

MISSOURI 

Callaway  County 

Robnett— Payne  House,  601  W.  Sixth  St., 
Fulton,  98001136 

[FR  Doc.  99-11702  Filed  5-7-99;  8:45  am] 

BILLING  CODE  43ia-70-P 
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INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Meeting  Notice;  USiTC-9»- 
020 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  May  17,  1999  at  2:00 

p.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-825-826 

(Preliminary)  (Certain  Polyester 
Staple  Fiber  from  Korea  and 
Taiwan) — briefing  and  vote 

5.  Outstanding  action  jackets: 

(1)  Document  No.  GC-99-027:  Inv. 
No.  337-TA-411  (Certain  Organic 
Photoconductor  Drums  and 
Products  Containing  Same) 

(2)  Document  No.  GC-99-034:  friv. 
No.  337-TA-392  (Certain  Digital 
Satellite  Systems  (DSS)  Receivers 
and  Components  Thereof) 

(3)  Document  No.  INV-99-077: 
Institution  of  five-year  reviews  on 
Certain  Industrial  Belts,  Industrial 
Nitrocellulose,  Steel  Rails,  Drafting 
Machines,  Small  Business 
Telephone  Systems,  Mechanical 
Transfer  Presses,  Multiangle  Laser 
Light-Scattering  Instruments,  and 
Benzyl  Paraben 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  May  4,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-11750  Filed  5-5-99;  4:47  pmj 
BILUNG  CODE  702O-(a-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Reinstatement  of  0MB  Control  Number 
1103-0030;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review  for  Reinstatement;  COPS 
Department  Initial  Report. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 


information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  0MB  approval  has  been 
requested  by  May  14,  1999.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  0MB,  Office  of  Information 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-3122,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  requested.  Comments     - 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assmnptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
COPS  Office,  PPSE  Division,  1100 
Vermont  Ave,  NW,  Washington,  DC 
20530-0001.  Additionally,  comments 
may  be  submitted  to  COPS  via  facsimile 
to  202-616—5998.  Comments  may  also 
be  submitted  to  the  Department  of 
Justice  (DOJ),  Justice  Management 
Division,  Information  Management  and 
Security  Staff,  Attention:  Department 
Clearance  Officer,  Suite  850,  1001  G 
Street,  NW,  Washington.  DC  20530. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement. 

(2)  Title  of  the  Form/Collection:  COPS 
Department  Initial  Report. 


(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  012/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  The  COPS  Initial  Report  will 
be  mailed  to  all  new  COPS  grant 
recipients.  Recipients  must  complete 
the  form  within  thirty  days  of  the  date 
of  their  first  grant  award  to  comply  with 
their  grant  program  requirements. 

The  COPS  Department  Initial  Report 
will  collect  basic  information  about 
recipient's  sworn  personnel  and  the 
recipient's  level  of  community  policing 
plans  and  programs  at  the  beginning  of 
the  grant  period  Survey  questions  will 
allow  the  COPS  Office'to  estabfish  a 
baseline  of  each  grant  recipient's 
community  policing  plans  and  programs 
at  the  beginning  of  the  grant  period  for 
the  purpose  of  monitoring  progress  of 
grant  recipients  in  implementing 
community  policing  programs  and 
activities  with  their  federal  COPS  grant. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  COPS  Department  Initial 
Report:  Approximately  1,066 
respondents,  at  1.5  hours  per 
respondent  (including  recordkeeping).* 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  2,400  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  May  4.  1999. 
Brenda  E.  Dyer, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  99-11630  Filed  5-7-99:  8:45  am] 

BILUNG  CODE  441(H>1-«i 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities;  Proposed 
Reinstatement  of  0MB  Control  Number 
1103-0030;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  COPS  officer  progress 
report. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
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em(  irgency  i 


inform;  ition  collection  request  to  the 
Office  I  )f  Management  and  Budget 
(OMB)  jfor  review  and  clearance  in 
with  emergency  review 
ires  of  the  Paperwork  Reduction 
995.  OMB  approval  has  been 
by  May  14.  1999.  The 
information  collection  is 
to  obtain  comments  from  the 
md  affected  agencies.  If  granted, 
approval  is  only  valid  for 
s.  Comments  should  be  directed 
Office  of  Information 
on  Affairs,  Attention: 

of  Justice  Desk  Officer  (202) 
,  Washington,  DC  20530. 
comments  and  suggestions 
public  and  affected  agencies 
the  proposed  collection  of 
on  are  requested.  Comments 
address  one  or  more  of  the 
four  points: 

uate  whether  the  proposed 
of  information  is  necessary 
jroper  performance  of  the 
of  the  agency,  including 
the  information  will  have 
utility; 
Evaluate  the  accuracy  of  the 
estimate  of  the  burden  of  the 
collection  of  information, 
the  validity  of  the 

and  assumptions  used; 
El  ihance  the  quality,  utility,  and 
)f  the  information  to  be 
and 
N^nimize  the  burden  of  the 

of  information  on  those  who 
spond.  including  through  the 
Appropriate  automated, 
mechanical,  or  other 

collection  techniques  or 
of  information  technology, 
electronic  submission  of 


accordfnce 

proced' 

Act  of 

requested 

propos  jd 

published 

public 

the 

180  da 

toOMI 

Regulali 

Department 

395-3122 

WritI  en 
from  the 
concen  ling 
informfti 
should 
foil 

(1) 


OWllg 


OlS  I 


E'  'all 
collection 
for  the 
functi 
wheth^ 
practici  J 

(2) 
agency 
propos(!d 
includi  mg 
methoc  ology 

(3) 
clarity 
collected 

(4) 

CO 

are  to 
use  of 


jllection 


r5 


electroi  lie 
techno!  ogical 
other  fc  rms  ' 
e.g.,  permitting 
respom  es. 

Writ!  en  comments  and/or  suggestions 
regardiig  the  items  contained  in  this 
notice,  especially  regarding  the 
estimat  3d  public  burden  and  associated 
responi  e  time,  should  be  directed  to  the 
COPS  Office,  PPSE  Division.  1100 
Vermont  Ave.  NW,  Washington,  DC 
20530-3001.  Additionally,  comments 
may  be  submitted  to  COPS  via  facsimile 
to  202-51&-5998.  Comments  may  also 
be  subr  litted  to  the  Department  of 
Justice  DOJ).  Justice  Management 
Divisio  1.  Information  Management  and 
Securit  /  Staff,  Attention:  Department 
Clearai  ce  Officer,  Suite  850,  1001  G 
Street,  sTW,  Washington,  DC  20530. 

Overvii  (w  of  This  Information 
Collect  on 


(1)  Type  of  Information  Collection: 

i 

(2) 


Reinsta  tement. 


T  tie  of  the  Form/Collection:  COPS 
Officer  Progress  Report. 


(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  COPS  013/01,  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  The  COPS  Officer  Progress 
Report  will  be  mailed  to  all  COPS  grant 
recipients.  Recipients  must  complete 
the  report  every  six  months  following 
the  date  of  the  grant  award  to  comply 
with  their  grant  program  requirements. 

The  information  collected  on  the 
COPS  Officer  Progress  Report  will  be 
used  to  track  summary  data  on  the 
characteristics  of  officers  hired  with 
COPS  funding  and  to  monitor  the 
4)rogress  of  grantees  in  hiring,  training, 
and  deploying  these  officers  into 
community  policing.  In  addition, 
semiannual  submission  of  the  COPS 
Officer  Progress  Reports  will  assist  the 
COPS  Office  in  identifying  recipients 
which  may  be  in  need  of  additional 
information  or  technical  assistance 
concerning  appropriate  professional 
training  and  activities  for  officers 
deployed  in  commuinity  policing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  COPS  Officer  Progress  Report: 
Approximately  11.300  respondents, 
reporting  on  an  estimate  number  of  5 
officers,  at  2  hours  per  response 
(including  record-keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  11,300  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  May  4, 1999. 
Brenda  E.  Dyer, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  99-11631  Filed  5-7-99:  8:45  am] 

BILUNG  CODE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request 

action:  Notice  of  information  collection 
under  review;  application  for 
cancellation  of  removal. 


Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  3,  1999,  at  64  FR 
10318,  allowing  for  a  60-day  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  June  9,  1999. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Memagement  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Cancellation  of 
Removal. 
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(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR— 42,  Executive 
Office  of  Immigration  Review,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Individual  aliens  determined  to  be 
removable  from  the  United  States.  This 
information  collection  is  necessary  to 
determine  the  statutory  eligibility  of 
individual  aliens  who  have  been 
determined  to  be  removable  from  the 
United  States  for  cancellation  of  their 
removal,  as  well  as  to  provide 
information  relevant  to  a  favorable 
exercise  of  discretion  in  their  case. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1640  responses  per  year  at  5 
hours,  45  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  9,430  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  May  4,  1999. 
Robert  B.  Briggs, 

Clearance  Officer,  Department  of  Justice. 
[FR  Doc.  99-11637  Filed  5-7-99;  8:45  am] 

BrLUNG  CODE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  Collection 
Activities;  Reinstatement,  Without 
Change,  of  a  Previously  Approved 
Collection  for  Which  Approval  has 
Expired;  Comment  Request. 

action:  Notice  of  information  collection 
under  review;  appeal  fee  waiver  request. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  3,  1999,  at  64  FR 
10319,  allowing  for  a  60-day  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  Jime  9,  1999. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 


response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Resinstatment,  Without  Change,  of  a 
Previously  Approved  Collection  for 
Which  Approval  has  Expired. 

(2)  Title  of  the  Form/Collection: 
Appeal  Fee  Waiver  Request. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR-26A,  Executive 
Office  for  Immigration  Review,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Individual  aliens  appearing  before  the 
Board  of  Immigration  Appeals  (BIA). 
This  form  is  used  to  apply  for  a  waiver 
of  the  fee  required  to  properly  file  an 
appeal  with  the  BIA. 

15)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond:  6100  responses  per  year  at  1 
hour  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  6100  armual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  May  4, 1999. 
Robert  B.  Briggs, 

Clearance  Officer,  Department  of  Justice. 
(FR  Doc.  99-11638  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4410-30-M 

DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  Collection 
Activities:  Reinstatement,  Without 
Change,  of  a  Previously  Approved 
Collection  for  Which  Approval  Has 
Expired;  Comment  Request. 

ACTION:  Notice  of  information  collection 
under  review;  notice  of  appeal  to  the 
Board  of  Immigration  Appeals  of 
decision  of  immigration  judge. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  3,  1999.  at  64  FR 
10320,  allowing  for  a  60-day  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  June  9,  1999. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  justice 
Management  Division.  Information 
Management  and  Seciu-ity  Staff, 
Attention:  Department  Clearance 
Officer.  Suite  850,  1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
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informal  ion  should  address  one  or  more 
of  the  fo  lowing  four  points: 

(1)  eve  Juate  whether  the  proposed 
collectia  n  of  infonnation  is  necessary 
for  the  p  roper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  acciu-acy  of  the 
agencies  estimate  of  the  burden  of  the 
proposec  collection  of  information, 
including  the  validity  of  the 
methodcjlogy  and  assumptions  used; 

(3)  enHance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collectec ;  and 

(4)  minimize  the  burden  of  the 
collectio  1  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  ap  propriate  automated, 
electronic,  mechanical,  or  other 
technolo  ;ical  collection  techniques  or 
other  for  ns  of  information  technology, 
e.g.  permitting  electronic  submission  of 
response 

Overview  r  of  This  Infonnation 
Collectio  a 

(1)  Tyj.  e  of  Infonnation  Collection: 
Reinstate  ment.  Without  Change,  of  a 
y  Approved  Collection  for 
A  jproval  has  Expired. 

of  Form/Collection:  Notice  of 
the  Board  of  Immigration 
)f  Decision  of  Immigration 


Previous 
Which 

(2)  Titk 
Appeal  t 
Appeals 
Judge. 

{3)  Agdncyft 
the  appli  -able 


A  party  . 
Immigrat 
who  d 
Immigrat 
decision 
Review  o 
delegated 
Appeals  ( 
collectioi 
the  BIA. 
(b)An 


responde  its 
estimatec  /< 
respond: 
minutes  ^er : 

(G)An 
burden  (, 
collectioT 

If  addi 
contact 
Officer, 
Justice, 
Security 
Division, 


'orm  number,  if  any,  and 
component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR-26,  Executive 
Office  foi  Immigration  Review,  U.S. 
Departmrnt  of  Justice. 

(4)  Afft  cted  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
(f  ither  individual  aliens  or  the 
on  and  Natiiralization  Service) 
isa^rees  with  the  decision  of  an 
on  Judge  may  request  a  final 
»f  the  Attorney  General, 
such  appeals  has  been 
to  the  Board  of  hnmigration 
(|BLA).  This  information 
is  used  to  consider  appeals  to 


( estimate  of  the  total  number  of 

and  the  amount  of  time 

or  an  average  respondent  to 

J7,000  responses  per  year  at  30 

response. 
( estimate  of  the  total  public 
hours)  associated  with  the 
13,500  annual  biuden  hoiu"s. 
t  lonal  information  is  required 

Robert  B.  Briggs,  Clearance 
L  nited  States  Department  of 
Ir  formation  Management  and 
i  Itaff,  Justice  Management 
Suite  850,  Washington  Center, 


n 


1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  May  4.  1999. 
Robert  B.  Briggs, 

Clearance  Officer,  Department  of  Justice. 
[FR  Doc.  99-11639  Filed  5-7-99;  8:45  am] 

BILLING  CODE  4410-30-M 

DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  Collection 
Activities:  Reinstatement,  Without 
Change,  of  a  Previously  Approved 
Collection  for  Which  Approval  Has 
Expired;  Comment  Request. 

action:  Notice  of  information  collection 
under  review;  Change  of  Address  Form. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  3,  1999,  at  64  FR 
10319,  allowing  for  a  60-day  comment 
period. 

The  piupose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  June  9,  1999. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
conmients  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
infonnation  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  Without  Change,  of  a 
Previously  Approved  Collection  for 
Which  Approval  has  Expired. 

(2)  Title  of  the  Form/Collection: 
Change  of  Address  Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR-33,  Executive 
Office  of  Immigration  Review,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Individuals  in  immigration  proceedings 
are  statutorily  required  to  report  any 
change  of  address.  The  information  in 
the  form  is  used  by  the  Immigration 
Courts  and  the  Board  of  Immigration 
Appeals  to  ascertain  where  to  send  the 
notice  of  the  next  administrative  action 
or  notice  of  any  decisions  which  have 
been  rendered  in  an  individual's  case. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  15,000  responses  per  year  at  15 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  600  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  May  4,  1999. 
Robert  B.  Briggs, 

Clearance  Officer,  Department  of  Justice. 
[FR  Doc.  99-11640  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Clean  Water  Act 

In  accordance  with  Departmental 
poHcy,  28  CFR  50.7,  notice  is  hereby 
given  that  two  proposed  Consent 
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Decrees  in  United  States  v. 
Alshabkhoun.  etal,  Civ.  No.  98-C-583- 
S  (W.D.  Wi.)  were  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Wisconsin  on  April 
22,  1999.  This  case  arises,  and  the 
proposed  Consent  Decrees  secure  relief, 
under  the  Clean  Water  Act,  33  U.S.C. 
1251-1387. 

The  proposed  Consent  Decrees  would 
each  provide  for  prohibitions  of  future 
violations  of  the  provisions  of  the  Clean 
Water  Act.  In  addition,  one  decree 
would  provide  for  a  $2,200  penalty 
under  the  Clean  Water  Act  by  Defendant 
Paul  M.  Garbelman,  and  the  other 
would  provide  for  a  $3,000  penalty 
under  the  Act  by  Defendant  David  W. 
Rogerson. 

The  Department  of  Justice  will 
receive,  until  thirty  (30)  days  from  the 
date  of  this  notice,  written  comments 
relating  to  the  proposed  Consent 
Decrees.  Comments  should  be  addressed 
to  the  United  States  Department  of 
Justice,  Assistant  Attorney  General, 
Environment  and  Natxiral  Resources 
Division,  601  D  Street,  NW.,  Suite  8000, 
Washington,  DC  20004,  to  the  attention 
of  Lewis  M.  Barr,  Senior  Trial  Counsel, 
Environmental  Defense  Section,  and 
should  refer  to  United  States  v. 
Alshabkhoun,  et  ai,  Civ.  No.  98-C-583- 
S  (W.D.  Wi.)  and  to  DJ  Reference  No. 
90-5-1-1-4485. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Clerk's  Office, 
United  States  District  Court  for  the 
Western  District  of  Wisconsin,  United 
States  Courthouse,  120  North  Henry  St., 
Madison,  WI  53703-2559,  during 
regular  business  hours,  or  copies  may  be 
requested  from  Lewis  M.  Barr  at  (202) 
514-4206. 
Letitia  ].  Grishaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  99-11663  Filed  5-7-99;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  versus 
Coon  Refrigeration,  et  ai.  Civil  Action 
No.  90-212  (W.D.  Pa.),  was  lodged  on 
April  28,  1999  with  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania.  The  United  States  filed 
its  action  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  to  recover  costs  incurred  and  to  be 


incurred  in  cleaning  up  the  Pagan  Road 
Superfund  Site  in  western 
Pennsylvania.  The  proposed  consent 
decree  requires  CBS  Corporation, 
formerly  known  as  Westinghouse 
Electric  Corporation,  to  pay  the  United 
States  $300,000  in  reimbursement  of 
past  response  costs  incurred  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  versus 
Coon  Refrigeration,  et  al.,  DOJ  Ref.  #90- 
11-2-619. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  100  State  Street,  Suite 
302,  Erie,  PA  Protection  Agency,  615 
Arch  Street,  Philadelphia,  PA  19103, 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  3rd  Floor,  Washington, 
DC.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  3rd  Floor,  Washington,  DC.  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.00  for  the  consent 
decree  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-11667  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  the  Department  of  Justice  gives 
notice  that  a  proposed  consent  decree  in 
the  consolidated  cases  captioned  United 
States  V.  Ford  Motor  Company,  et  al.. 
Case  No.  98-73266  (E.D.  Mich.) 
(formerly  designated  Case  No.  98- 
60085)  and  Ford  Motor  Company,  et  al. 
V.  United  States,  Case  No.  98-71305 
(E.D.  Mich.)  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan  on  April  20,  1999, 
pertaining  to  the  Willow  Run  Creek 
Superfund  Site,  located  in  Wayne  and 
Washtenaw  Coimties,  Michigan  (the 
"Site"). 


The  proposed  consent  decree  would 
resolve  the  United  States'  civil  claims 
for  past  response  costs  relating  to  the 
Site  under  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  "CERCLA").  42  U.S.C. 
9607,  against  the  eight  defendants 
named  in  Case  No.  98-73266.  The  eight 
settling  defendants  are  Ford  Motor 
Company;  General  Motors  Corporation; 
Chrysler  Corporation;  Chrysler  Pentastar 
Aviation,  Inc.;  The  Regents  of  the 
University  of  Michigan;  Wayne  County, 
Michigan;  Ypsilanti  Township, 
Michigan;  and  the  Ypsilanti  Community 
Utilities  Authority.  As  provided  by  the 
proposed  consent  decree,  the  eight 
settling  defendants  would  pay  a  total  of 
$1.10  million  to  the  EPA  Hazardous 
Substances  Superfund. 

The  proposed  consent  decree  also 
would  resolve  CERCLA  contribution 
claims  for  past  and  future  response  costs 
relating  to  the  Site  (including  claims 
arising  out  of  injury  to,  destruction  of, 
of  loss  of  natural  resources  at  the  Site) 
asserted  against  the  United  States. 
Under  the  proposed  consent  decree,  the 
United  States,  on  behalf  of  certain 
Settling  Federal  Agencies,  would  pay  an 
additional  $50,000  to  the  EPA 
Hazardous  Substances  Superfund,  and 
would  pay  $450,000  to  the  plaintiffs  in 
Case  No.  98-71305. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
conmients  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resource  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Ford  Motor  Company,  et  al..  Case  No. 
98-73266  (E.D.  Mich.),' and  DOJ 
Reference  No.  90-1-3-1753. 

The  proposed  consent  decree  may  be 
examined  at:  (1)  The  Office  of  the 
United  States  Attorney  for  the  Eastern 
District  of  Michigan,  211  W.  Fort  Street, 
Suite  2300,  Detroit,  MI  48226-3211;  (2) 
the  United  States  Environmental 
Protection  Agency  (Region  5),  77  West 
Jackson  Boulevard,  Chicago,  IL  60604- 
3590  (contact  Thomas  Kenney  (312- 
886-0708));  and  (3)  the  U.S.  Department 
of  Justice,  Environment  and  Natural 
Resources  Division  Consent  Decree 
Library,  1120  G  Street,  NW,  3rd  Floor, 
Washington,  DC  20005  (202-624-0892). 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW,  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  DOJ 
Reference  Number  and  enclose  a  check 
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in  the  ai  lount  of  $9.50  for  the  consent 
decree  o  aJy  (38  pages  at  25  cents  per 
page  reproduction  costs),  or  $10.00  for 
the  constent  decree  and  all  appendices 
(40  page;),  made  payable  to  the  Consent 
Decree  L  ibrary. 
Joel  M .  G  ross, 

Chief,  En\  ironmental  Enforcement  Section, 
Envimnm  ent  and  Natural  Resources  Division. 
[FR  Doc.  '  19-11664  Filed  5-7-99;  8:45  am] 
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DEPARlfMENT  OF  JUSTICE 

I 
Notice  o^  Lodging  of  Consent  Decree 
Pursuan  t  to  the  Clean  Air  Act 

Notice  is  hereby  given  that  a  proposed 
consent  iecree  in  United  States  v. 
Marshal ,  et  al.,  Civil  Action  No.  98- 
1478A,  \ras  lodged  on  April  19,  1999 
with  the  United  States  District  Court  for 
the  Nort  lem  District  of  West  Virginia. 
The  Uni|ed  States  filed  this  action 

to  the  Clean  Air  Act  to  obtain 
requiring  compliance  with 
Emissions  Standards  for 
ous  Air  Pollutant  (NESHAPs) 
and  to  obtain  civil  penalties 
ons  of  the  Clean  Air  Act  and 
gulations.  The  Consent  Decree 
F^oldings  Limited  Liability 
to  demolish  and  properly 
the  Broaddus  Apartment 
in  Clarksburg.  West  Virginia. 
Saoud,  a  former  principal  in 
ings  Limited  Liability 
is  required  to  participate  in 

and  disposal.  In 
the  City  of  Clarksburg  has 

to  spend  up  to  $10,000  to 
he  proper  disposal  of  the 
removed  from  the  Broaddus 
Building. 
D(  partment  of  Justice  will 
or  a  period  of  thirty  (30)  days 
date  of  this  publication, 

relating  to  the  proposed 
(  ecree.  Comments  should  be 
to  the  Assistant  Attorney 
the  Environment  and 
Resources  Division,  Department 
Washington,  DC,  20530,  and 

to  United  States  v. 
et  al..  Do  Ref.  #90-5-2-1- 
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consent  decree  may  be 
at  the  office  of  the  United 
Artomey,  12th  and  Chapline 
F  oom  236,  Federal  Building, 
,  West  Virginia:  the  Region  III 
oflthe  Environmental  Protection 
650  Arch  Street,  Philadelphia, 
Pennsyl\iania  19103;  and  at  the  Consent 
LJbrarv,  1120  G  Street,  NW.,  3rd 
ington,  DC  20005,  (202) 
A  copy  of  the  proposed 
(  ecree  may  be  obtained  in 
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person  or  by  meiil  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  3rd 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.75  for  the  consent 
decree  without  attachments  or  $22.50 
for  the  consent  decree  with  the 
attachments  (25  cents  per  page 
reproduction  costs)  for  each  decree, 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-11665  Filed  5-7-99;  8:45  am) 

BILUNG  CODE  4410-1 5-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  The  Port  of  Seattle,  et 
al,  Civil  Action  No.  C99-665-R,  was 
lodged  on  April  30, 1999.  with  the 
United  States  District  Court  for  the 
Western  District  of  Washington.  The 
Consent  Decree  requires  each  defendant 
to  compensate  the  trustees  for  natural 
resource  damages  at  the  Tulalip  Landfill 
Superfund  Site,  which  consist  of  the 
State  of  Washington  Department  of 
Ecology,  the  Tulalip  Tribes  of 
Washington,  the  National  Oceanic  and 
Atmospheric  Administration  of  the 
United  States  Department  of  Commerce, 
and  the  United  States  Department  of  the 
Interior,  for  natural  resource  damages  at 
the  Tulalip  Landfill  Superfund  Site  that 
have  resulted  from  the  release  of 
hazardous  substances  at  the  Site.  Under 
the  Consent  Decree,  six  private  parties, 
the  Tulalip  Tribes  of  Washington  and 
the  United  States  on  behalf  of  the 
United  States  Navy  and  the  United 
States  Biu^au  of  Indian  Affairs,  will  pay 
a  total  of  $675,348  for  natural  resource 
damages. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiiral  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  The  Port 
of  Seattle,  et  al.  DOJ  Ref.  #90-11-3- 
1412/6. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1010  Fifth  Avenue, 


Seattle,  WA  98104,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  3rd 
Floor,  Washington.  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW,  3rd 
Floor.  Washington.  DC  20005.  ta 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-11666  Filed  5-7-99;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  162-99] 

Privacy  Act  of  1974;  Notice  of  Modified 
System  of  Records 

The  Department  of  Justice  proposes  to 
modify  the  Pubic  Safety  Officers 
Benefi'ts  System,  JUSTICE/OJP-012.  The 
primary  purpose  for  establishing  the 
system  of  records  was  to  determine 
whether  the  surviving  beneficiaries  of 
public  safety  officers  killed  in  the  line 
of  duty  were  eligible  for  benefits  as 
authorized  by  the  Public  Safety  Benefits 
Act. 

The  Department  now  proposes  to 
modify  the  system  to  reflect  the 
expanded  scope  of  the  PSOB  program, 
specifically  through  the  addition  to 
categories  of  individuals  and  records. 
The  system  is  expanded  to  reflect  the 
addition  of  data  on  public  safety  officers 
permanently  and  totally  disabled  in  the 
line  of  duty,  and  the  dependents  of 
public  safety  officers  eligible  for 
educational  benefits.  The  expansion  of 
the  categories  of  individuals  and 
records,  as  identified  in  the  attached 
Federal  Register  notice,  permits  the 
agency  to  maintain  records  as  public 
safety  officers  permanently  and  totally 
disabled  in  the  line  of  duty  and 
survivor's  eligibility  to  educational 
benefits  in  order  to  ascertain  eligibility 
under  the  program. 

In  addition,  the  Department  is 
revising  the  "System  Location"  and 
"System  Manager  and  Address'  sections 
to  reflect  a  move  of  the  system,  and 
updating  the  'Storage"  and  "Retention" 
sections  to  reflect  an  automation  of  the 
system. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  given  30  days 
in  which  to  comment  on  the  proposed 
new  routine  uses.  Any  comments  must 
be  submitted  in  writing  to  Mary  Cahill, 
Management  Analyst.  Management  and 
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Planning  Staff.  Justice  Management 
Division,  Department  of  Justice, 
Washington,  DC  20530  by  June  9.  1999. 

As  required  by  5  U.S.C.  552a(r)  and 
Office  of  Management  and  Budget 
(0MB)  implementing  regulations,  the 
Department  of  Justice  has  provided  a 
report  on  the  proposed  changes  to  0MB 
and  the  Congress. 

A  modified  system  description  is  set 
forth  below. 

Dated:  April  30,  1999.    • 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/OJP-012 

SYSTEM  NAME: 

Public  Safety  Officers  Benefits 
System. 

SYSTEM  LOCATION: 

Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  (OJP),  810  Seventh 
Street,  NfW,  Washington,  DC  20531. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Public  Safety  Officers  who  are 
permanently  and  totally  disabled  by  a 
traumatic  injury  in  the  line  of  duty  and 
the  surviving  beneficiaries  of  public 
safety  officers  who  died  while  in  the 
line  of  duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
This  system  contains  an  index  by 
claimant  siu^ivor  and  deceased  or 
permanently  and  disabled  Public  Safety 
Officers;  case  files  of  eligibility 
documentation;  and  benefit  payment 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintaining  this  system 
exists  under  42  U.S.C.  3796  and  44 
U.S.C.  3103. 

purposes: 

Information  contained  in  this  system 
is  used  or  may  be  used  to  determine  and 
record  eligibility  of  Public  Safety 
Officers  imder  the  Public  Safety  Officers 
Benefits  Act  and  the  Federal  Law 
Enforcement  Dependents  Assistance 
Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records,  or  any  information  derived 
therefrom,  may  be  disclosed  as  follows: 
To  State  and  local  agencies  to  verify  and 
certify  eligibility  for  benefits;  to 
researchers  for  the  purpose  of 
researching  the  cause  and  prevention  of 
public  safety  officer  line  of  duty  deaths; 
to  appropriate  Federal  agencies  to 
coordinate  benefits  paid  imder  similar 


programs;  in  a  proceeding  before  a  court 
or  adjudicative  body  before  which  the 
OJP  is  authorized  the  appear,  when  i. 
The  OJP,  or  any  subdivision  thereof,  or 
ii.  Any  employee  of  the  OJP  in  his  or  her 
official  capacity,  or  iii.  Any  employee  of 
the  OJP  in  his  or  her  individual 
capacity,  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee,  or  iv.  The  United  States, 
where  the  OJP  determines  that  the 
litigation  is  Ukely  to  affect  it  or  any  of 
its  subdivisions,  is  a  party  to  litigation 
or  has  an  interest  in  litigation  and  such 
records  are  determined  by  the  OJP  to  be 
arguably  relevant  to  the  litigation;  to  the 
news  media  and  the  public  pursuant  to 
28  CFR  50.2  may  be  made  available 
firom  systems  of  records  maintained  by 
the  Department  of  Justice  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy;  to  the  National  Archives  and 
Records  Administration  (NARA)  and  to 
the  General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906;  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is 
maintained  on  a  master  index,  in  folders 
and  in  an  automated  information 
system. 

RETRIEVABILITY: 

Information  is  retrieved  by  name  of 
claimant,  name  of  deceased  or  disabled 
Public  Safety  Officer,  and  case  file 
niunber. 

SAFEGUARDS: 

Computerized  information  is 
safeguarded  and  protected  by  computer 
password  key  and  limited  access. 
Noncomputerized  data  is  safeguarded  in 
locked  cabinets.  All  files  are  maintained 
in  a  guarded  building. 

RETENTION  AND  DISPOSAL: 

Files  are  retained  in  the  Public  Safety 
Officer  Benefits  (PSOB)  Office  on  hard 
copy  and  on  a  computer  network.  Files 
will  be  disposed  of  pursuant  to  OJP 
Handbook  13  30. 2  A. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

PSOB  Program  Officer,  Bureau  of 
Justice  Assistance,  Office  of  Justice 


Programs,  810  Seventh  Street,  NW, 
Washington,  DC  20531. 

NOTIFICATION  PROCEDURE: 

Same  as  above. 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  a  record  from 
this  system  should  be  made  in  writing 
with  the  envelope  and  the  letter  clearly 
marked  "Privacy  Access  Request." 
Access  requests  will  be  directed  to  the 
System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above  and  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reason  for 
contesting  it  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Public  agencies  including  employing 
agency,  beneficiaries,  educational 
institutions,  physicians,  hospitals, 
official  state  and  Federal  Documents. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

|FR  Doc.  99-11661  Filed  5-7-99;  8:45  amj 
BILLING  CODE  4410-CJ-M 


DEPARTMENT  OF  JUSTICE 
EAAG/A  Order  No.  163-99] 

Privacy  Act  of  1974;  Notice  of  IModified 
System  of  Records 

Section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L.  100-690,  codified 
at  21  U.S.C.  862),  and  section  815  of  the 
1993  National  Defense  Authorization 
Act  (Pub.  L.  102-484  codified  at  10  ■ 
U.S.C.  2408),  provide  that  certain 
individuals  convicted  of  drug  trafficking 
or  possession  are  disqualified  from 
receiving  certain  Federal  benefits,  and 
individuals  convicted  of  certain 
defense-contract  related  felonies  may 
not  be  employed  by  or  engage  in  certain 
activities  vdth  defense  contractors  or 
first  tier  subcontractors.  The  Attorney 
General  has  directed  the  Denial  of 
Federal  Benefits  Clearinghouse  of  the 
Department  of  Justice  to  perform  certain 
duties  in  order  that  the  purpose  of  this 
act  be  fulfilled.  These  duties  include 
maintaining  an  information 
clearinghouse  for  persons  so 
disqualified  and  forwarding  to  the 
General  Services  Administration  (GSA) 
data  concerning  court  denials  of  Federal 
benefits  for  inclusion  in  GSA's  Lists  of 
Parties  excluded  for  Federal 
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Procuit  ment  and  Nonprocurement 
Progran  is,  more  commonly  referred  to  as 
tiie  "Debarment  List"  and  for 
employtnent  eligibility  purposes. 

The  I  department  now  proposes  to 
modify  the  system  to  clarify  an  existing 
Privacy  Act  routine  use  disclosure 
regardii  ig  the  disclosing  for 
disqual:  fication  for  certain  Federal 
benefits,  defense-related  employment, 
and  oth  ;r  activities  and  to  reinstate  a 
Privacy  Act  routine  use  regarding 
disclosv  xe  to  courts  for  verification 
purpose  s.  The  routine  use  disclosure,  as 
modified,  allows  for  disclosure  to 
Federal  agencies,  certain  private 
entities,  certain  defense-related 
contract  ors  and  first-tier  subcontractors, 
and  mal  ;es  it  clear  that  such  parties  will 
only  hai  'e  access  to  Clearinghouse 
informa  ion  in  order  to  verify  eligibility 
for  Federal  benefits,  employment  or 
other  certain  activities,  pursuant  to  the 
mandat<  in  the  Anti-Drug  Abuse  Act 
and  the  Defense  Authorization  Act.  The 
routine  ise  will  permit  disclosure  of 
information  to  these  parties  only  for  the 
aforemehtioned  purposes.  In  addition,  a 
routine  ise  disclosure  to  coiurts  is  being 
reinstate  d  to  allow  for  disclosure  of 
clearing  louse  information  for 
verificat  ion  purposes. 

Morec  ver,  the  Department  is 
expandi  ig  the  record  source  category  to 
include:  (l)  The  individuals  convicted 
of  qualif  y^ing  offenses  and,  (2)  U.S. 
Attome]  s. 

A  mm  iber  of  smaller,  less  substantive 
changes  are  also  being  made.  The 
system  1  jcation  section  is  being  revised 
to  reflecl  the  current  location  of  the 
system  a  t  810  Seventh  Street,  NW., 
Washington,  IX:  20531.  The  authority 
section  i  s  being  revised  to  refer  to  the 
current  statutory  citations,  21  U.S.C.  862 
and  10  L  .S.C.  2408(c).  The  system  is 
also  beii]  g  revised  to  reflect  the  fact  that 
informat  on  is  now  being  maintained  in 
a  databai  e  in  a  secured  computer 
network  and  the  information  is  now 
retrievah  le  by  case  number,  as  well  as 
name  of  ndividual  and  Social  Seciu-ity 
number.  The  reference  to  computer 
diskettes  under  Safeguards  has  been 
removed ,  as  information  is  no  longer 
being  meintained  in  that  format.  Finally, 
the  catej  ory  of  records  section  is  being 
revised  t )  include  additional  clarifying 
informat  on  and  to  read  more  clearly. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  i  hat  the  public  be  given  30  days 
in  which  to  commeqt  on  the  proposed 
new  roul  ine  uses.  Any  comments  must 
be  subm  tted  in  writing  to  Mary  Cahill, 
Manager  lent  Analyst,  Management  and 
Planning  Staff,  Justice  Management 
Division  Department  of  Justice, 
Washing  on,  DC  20530  June  1,  1999. 


As  required  by  5  U.S.C.  552a(r)  and 
Office  of  Management  and  Budget 
(OMB)  implementing  regulations,  the 
Department  of  Justice  has  provided  a 
report  on  the  proposed  changes  to  OMB 
and  the  Congress. 

A  modified  system  description  is  set 
forth  below. 

Dated:  April  30,  1999. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
A  dministration . 

JUSTICE/OJP-13 

SYSTEM  NAME: 

Denial  of  Federal  Benefits 
Clearinghouse  System  (DEBAR). 

SYSTEM  location: 

Office  of  Justice  Programs;  Denial  of 
Federal  Benefits  Program  (DFBP),  810 
Seventh  Street  NW,  Washington,  DC 
20531. 

categories  of  individuals  covered  by  the 
system: 

Any  individual  convicted  of  a  Federal 
or  State  offense  involving  drug 
trafficking  or  possession  of  a  controlled 
substance  who  has  been  denied  Federal 
benefits  by  Federal  or  State  courts  and 
any  individual  convicted  of  defense- 
contract  related  felonies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  any  which  are 
necessary  to  identify  a  person  who  is 
convicted  of  drug  trafficking  or 
possession  of  a  controlled  substance  and 
sentenced  by  a  State  or  Federal  judge  to 
a  denial  of  Federal  benefits  pursuant  to 
21  U.S.C.  862;  convicted  of  a  defense 
contract-related  felony  and  sentenced  by 
a  Federal  judge  to  a  denial  of  Federal 
benefits  pursuant  to  10  U.S.C.  2408;  and 
any  records  which  may  be  relevant  to 
consideration  of  emplojonent  or  other 
Federal  benefits.  For  example,  included 
are  current  and  prior  offense  and  arrest 
data  such  as  type  of  offense  for  which 
the  individual  is  being  placed  on  a  list 
of  ineligibles  to  receive  benefits;  court 
and  sentencing  data,  including 
community  service  sentencing,  if  any; 
identification  of  benefits  to  be  denied 
and  status  thereof,  including  period  of 
denial;  and  treatment  data.  Records  also 
include  court  orders,  notices  fi'om  U.S. 
Attorneys  concerning  convictions. 
Federal  agency  benefit  listings,  and  a  log 
of  groups  or  individuals  requesting 
information  about  an  offender's  denials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  system  is  established  and 
maintained  in  accordance  with  21 
U.S.C.  862  and  10  U.S.C.  2408(c). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records,  or  any  information  derived 
therefi"om,  may  be  disclosed  as  follows: 
to  the  General  Services  Administration 
(GSA)  for  inclusion  in  the  publication, 
"Lists  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs,"  more  commonly  knowrn  as 
the  "Debarment  List;"  to  Federal 
agencies,  certain  private  entities,  certain 
defense-related  contractors  and  first-tier 
subcontractors  that  require  access  to 
such  records  in  order  to  verify 
disqualifying  convictions  prior  to 
awarding  a  Federal  benefit,  as  defined 
.  imder  21  U.S.C.  862,  or  employment 
under  10  U.S.C.  2408(a);  to  the 
sentencing  court  for  verification 
purposes;  in  a  proceeding  before  a  coiul 
or  adjudicative  body  before  which  the 
OJP  is  authorized  to  appear,  when:  i. 
The  OJP,  or  any  subdivision  thereof;  or 
ii.  Any  employee  of  the  OJP  in  his  or  her 
official  capacity;  or  iii.  Any  employee  of 
the  OJP  in  his  or  her  individual 
capacity,  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  iv.  The  United  States, 
where  the  OJP  determines  that  the 
litigation  is  likely  to  affect  it  or  any  of 
its  subdivisions,  is  a  party  to  litigation 
or  has  an  interest  in  litigation  and  such 
records  are  determined  by  the  OJP  to  be 
arguably  relevant  to  the  litigation;  to  the 
news  media  and  the  public  pursuant  to 
28  CFR  50.2  may  be  made  available 
from  systems  of  records  maintained  by 
the  Department  of  Justice,  unless  it  is 
determined  that  release  of  the  specific 
information  in  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy;  to  a  Member  of 
Congress  or  a  staff  person  acting  on  the 
Member's  behalf,  when  the  Member  or 
staff  officicdly  requests  the  information 
on  behalf  of,  and  at  the  request  of,  the 
individual  who  is  the  subject  of  the 
record;  to  the  National  Archives  and 
Records  Administration  (NARA)  and  the 
General  Services  Administration  (GSA) 
in  records  management  inspections 
conducted  under  the  authorify  of  44 
U.S.C.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  in  a  database  on  a  secured 
computer  network,  as  well  as  in  manual 
file  folders. 

rethievability: 

Data  is  retrievable  by  name  of 
individual,  social  security  number,  and 
case  number. 
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safeguards: 

Information  contained  in  the  system 
is  maintained  in  accordance  with  DFBP 
procedures.  Manual  information  in  the 
system  is  safeguarded  in  locked  file 
cabinets  within  a  limited  access  room  in 
a  limited  access  building.  Access  to 
manual  files  is  limited  to  personnel  who 
have  a  need  for  files  to  perform  official 
duties.  Operational  access  to 
information  maintained  on  a  dedicated 
computer  system,  is  controlled  by  levels 
of  security  provided  by  password  keys 
to  prevent  unauthorized  entry,  and  an 
audit  trail  of  accessed  information. 
Access  is  also  limited  to  personnel  who 
have  a  need  to  know  to  perform  official 
duties. 

RETENTION  AND  DISPOSAL: 

Data  is  maintained  for  current  and 
prior  years  in  a  master  file.  Data  is  not 
destroyed,  but  maintained  for  historical 
purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  DFBP,  Office  of  Justice 
Programs,  810  Seventh  Street,  NW, 
Washington,  DC  20531. 

NOTIFICATION  PROCEDURE: 

Same  as  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record  from 
the  system  shall  be  in  writing,  with  the 
envelope  and  letter  marked  "Privacy 
Access  Request."  Direct  the  access 
request  to  the  System  Manager  listed 
above.  Identification  of  individuals 
requesting  access  to  their  records  will 
include  fingerprinting  (28  CFR  20.34). 

CONTESTING  RECORDS  PROCEDURES: 

An  individual  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  the  request  to  the 
System  Manager  listed  above.  The 
request  should  state  clearly  and 
concisely  the  information  being 
contested,  the  reasons  for  contesting  the 
information,  and  the  proposed 
information  amendment(s)  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  system  are  Federal  and  State  courts, 
individuals  convicted  of  certain  drug 
offenses,  individuals  convicted  of 
defense-contract  related  felonies,  United 
States  Attorneys,  and  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(PR  Doc.  99-11662  Filed  5-7-99;  8:45  am] 
BILUNG  CODE  441(>-CJ-« 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlied 
Substances;  Notice  of  Registration 

By  Notice  dated  January  27, 1999,  and 
published  in  the  Federal  Register  on 
February  10,  1999,  (64  FR  6684),  Isotec, 
Inc.,  3858  Benner  Road,  Miamisbiug, 
Ohio  45342,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Cathinone  (1235) 

Methcathinone  (1237)  :... 

N-Ethylamphetamine  (1475)  

N,N-Dimethylamphetamine  (1480) 

Aminorex  (1585)  

Methaqualone  (2565)  

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinols  (7370)  

Mescaline  (7381)  

2,5-Dimethoxyamphetamlne 

(7396). 
3,4-Methylenedioxyamphetamir>e 

(7400). 
3,4-Methyienedioxy-N- 

ethylamphetamine  (7404). 
3,4- 

Methylenedioxymethamphetam- 

ine  (7405). 
4-Methoxyamphetamin8  (7411 )  ... 

Psilocybin  (7437)  

Psilocyn  (7438) 

N-Ethyl-1  -phenylcyclohexylamine 

(7455). 

Dihydromorphine  (9145) 

Normorphine  (9313)  

Acetylmethadol  (9601)  

Alphacetylmethadol  Except  Levo- 

Alphacetylmethadol  (9603). 

Nonmethadone  (9635)  

3-Methylfentanyl  (9813) 

Amphetamine  (1100)  

Methamphetamine  (1105)  

Methylphenidate  (1724) 

Amobarbital  (2125)  

PentobartJital  (2270) 

Secobarbital  (2315)  

1  -Phenylcyclohexylamine  (7460) 

Phencyclidine  (7471) 

Phenylacetone  (8501)  

1- 

Piperidinocyclohexanecartronitr- 

ile  (8603). 

Codeine  (9050) 

Dihydrocodeine  (9120)  

Oxycodone  (9143)  

Hydromorphone  (9150)  

Benzoylecgoning  (9180) 

Ethylmorphine  (9190)  

Hydrocodone  (9193) 

Isomethadone  (9226)  

Meperidine  (9230)  

Methadone  (9250)  

Methadone  intermediate  (9254)  ... 
Dextropropoxyphene,    bulk   (non- 
dosage  forms)  (9273). 
Morphine  (9300)  


Schedule 


Drug 

Schedule 

Levo-Alphacetylmethadol  (9648)  .. 

Oxymorphone  (9652)  

Fentanyl  (9801)  

II 
II 
II 

The  firm  plans  t6  use  small  quantities 
of  the  listed  controlled  substances  to 
produce  standards  for  analytical 
laboratories. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Isotec,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Isotec,  Inc.  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  April  26,  1999. 

John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-11693  Filed  5-7-99;  8:45  am] 

BILUNG  COOE  441(M»-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[Docket  No.  96-41] 

Paul  W.  Saxton,  Continuation  of 
Registration 

On  July  15,  1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Paul  W.  Saxton,  D.O. 
(Respondent)  of  Sandy,  Utah,  notifying 
him  or  an  opportimity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AS9420059 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  pursuant  to  21  U.S.C.  823(f) 
and  824(a)(4),  for  reason  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
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By  letter  dated  August  15, 1996, 
Respondent,  through  counsel,  filed  a 
requesdfor  a  hearing,  and  following 
preheaiing  procedures,  a  hearing  was 
held  in  Salt  Lake  City,  Utah  on  March 
4  through  7,  1997;  March  17  through  19, 
1997;  aid  June  23  through  27,  1997, 
before  Administration  Law  Judge  Gail 
A.  Ranaall.  At  the  hearing,  both  parties 
called  V  ntnesses  to  testify  and 
introdu  :ed  documentary  evidence.  After 
the  heal  ing  counsel  for  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
Octobei  6, 1998,  Judge  Randall  issued 
her  Opipion  and  Recommended 
Rulings.  Findings  of  Fact,  Conclusions 
of  Law  iind  Decision,  recommending 
that  Respondent's  DEA  Certificate  of 
Registra  tion  be  continued  with  no 
adverse  action  being  taken.  No 
excepti(  ms  were  filed  by  either  party  to 
the  Adn  tinistration  Law  Judge's 
Decision,  however  on  November  5, 
1998,  Respondent  filed  an  Application 
for  AttoTiey's  Fees  and  Expenses. 
Thereafler,  on  November  19,  1998, 
Judge  Ri  indall  transmitted  the  record  of 
these  proceedings  to  the  then-Acting 
Deputy  Administrator. 

The  deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  puriuant  to  21  CFR  1316.67,  hereby 
issues  hjs  final  order  based  upon 
findings!  of  fact  and  conclusions  of  law 
as  hereii  lafter  set  forth.  The  Deputy 
Adminii  trator  adopts,  in  full,  the 
Recomn  ended  Rulings,  Findings  of 
Fact.  Co  iclusions  of  Law  and  Decision 
of  the  A(  hninistration  Law  Judge.  His 
adoptioi  I  is  in  no  manner  diminished  by 
any  reci  ation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

As  a  p  reliminary  matter,  the  Deputy 
Administrator  finds  that  Respondent's 
Application  for  Attorney's  Fees  emd 
Expense*  filed  on  November  5,  1998, 
was  preiiature.  Pursuant  to  5  U.S.C.  504 
and  28  C  FR  24. 101 ,  ef  seq. ,  such  a 
request  i  nay  only  be  filed  after  a  party 
has  prev  liled  in  an  action  brought  by 
DEA.  Sii  ice  this  final  order  is  the  final 
agency  a  irtion  in  this  matter. 
Respond  ent's  request  was  premature 
and  is  th  srefore  denied. 

The  D(  sputy  Administrator  finds  that 
Respond  ant  has  been  practicing 
osteopat  lie  medicine  since  1979,  and 
since  ab<  ut  1990,  the  primary  aspect  of 
his  pract  ce  has  been  the  treatment  of 
pain. 

The  Ui  ah  agency  responsible  for 
issuing  1  censes  to  professionals 
received  complaints  concerning 
Respondents  in  July  1988,  January  1989 
and  August  1993.  Following  an 
investiga  tion  of  these  complaints,  no 
action  w  is  taken  against  Respondent. 


Respondent  however  did  admit  that  he 
prescribed  anabolic  steroids  for  muscle 
enhancement  until  sometime  in  1992.  In 
1992  he  was  told  by  state  and  Federal 
investigators  that  this  practice  became 
illegal  in  the  State  of  Utah  in  1990  and 
federally  in  February  1991.  There  is  no 
evidence  that  Respondent  has 
prescribed  anabolic  steroids  for  muscle 
enhancement  after  being  advised  that 
such  practice  was  illegal. 

In  January  1994,  the  state  agency 
received  a  complaint  fi-om  a  pharmacist 
that  Respondent  had  prescribed  six 
different  controlled  substances  to  one 
individual  on  January  10,  1994.  As  a 
result,  the  state  agency  and  DEA 
initiated  an  investigation  of  Respondent. 
Investigators  obtained  patient 
prescription  profiles  from  local 
pharmacies.  Then  on  November  30, 
1995,  the  investigators  executed  an 
administrative  inspection  warrant  at 
Respondent's  office  during  which  the 
investigators  seized  38  patient  charts. 
Also  during  execution  of  the 
administrative  inspection  warrant  it  was 
discovered  that  Respondent  has 
purchased  controlled  substances  but 
had  not  maintciined  a  log  or  other 
record,  other  than  the  patient  charts, 
indicating  the  disposition  of  the  drugs, 
nor  had  Respondent  conducted  a 
biermial  inventory  of  the  controlled 
substances  that  he  had  purchased. 

Next,  the  Government  had  an  expert 
in  pain  management  and  the  proper  use 
of  controlled  substances  review  18  of 
the  38  patient  medical  records  that  were 
seized  from  Respondent's  office.  After 
reviewing  these  records  the 
Government's  expert  concluded  that 
there  are  "consistent  patterns 
supporting  the  contention  that 
[Respondent]  has  been  inappropriately 
and  excessively  prescribing  controlled 
substances,  particularly  opioids." 

Since  Respondent's  patients  that  are 
at  issue  in  this  proceeding  were 
supposedly  being  treated  by  Respondent 
for  chronic  pain,  there  was  extensive 
evidence  presented  by  both  the 
Government  and  Respondent  regarding 
the  treatment  of  chronic  pain  patients. 
The  Government's  expert  defined 
chronic  pain  as  "pain  which  has  been 
present  for  over  6  months."  He  stated 
that  pain  is  subjective  and  therefore  a 
physician  has  to  rely  on  a  patient's 
complaints  of  pain.  He  further  stated 
that  the  source  of  an  individual's  pain 
may  never  be  identified.  The 
Government's  expert  acknowledged  that 
using  opioids  to  relieve  chronic  pain  is 
a  legitimate  medical  practice  and  that 
some  patients  may  require  opioids  for 
the  rest  of  their  lives  to  control  chronic 
pain.  He  testified  that  once  a  diagnosis 
was  made,  a  physician  should  start  with 


the  most  benign  medications  at  the  least 
dose  and  increase  the  dose  or  change 
the  medication  as  needed.  According  to 
the  Government's  expert  there  does  not 
appear  to  be  an  arbitrary  upper  dosage 
limit  for  most  opioids,  however 
increasing  dosage  levels  may  not  be 
appropriate  if  the  pain  is  not  responding 
to  the  opioids  because  "(mjany  types  of 
pain  are  not  responsive  to 
opioids.  *  *   *  Regardless  of  what 
dose."  Nevertheless  the  Government's 
expert  testified  that: 

[MJost  chronic  pain  patients  are  never 
going  to  be  pain  free.  *   *   *  But  I  think  if 
their  pain  is  managed  at  a  level  where  they 
can  function  where  the  pain  isn't  a  big  issue 
in  their  life  anymore,  then  that's  considered 
reasonable  control.  *   *   *  [But]  there  are  a 
lot  of  other  treatment  options  that  would  be 
used  before  opioids  would  be  tried. 

Two  experts  testified  on  behalf  of 
Respondent.  The  first,  an  expert  in 
family  practice  with  chronic  pain 
patients  comprising  the  predominant 
portion  of  his  practice,  defined 
intractable  pain  as  "[p]ain  that  has 
resisted  all  reasonable  efforts  to 
eliminate  the  source  or  to  eliminate  the 
symptoms."  He  testified  that  there  is  no 
ceiling  on  the  use  of  controlled 
substances  in  the  treatment  of  chronic 
pedn,  and  that  the  dosage  and  length  of 
therapy  are  irrelevant  as  measurements 
to  determine  the  quality  of  medical 
treatment  received  by  chronic  pain 
patients.  This  expert  further  testified 
that  a  physician  should  not  reduce  the 
levels  of  a  patient's  medications  if  the 
patient's  pain  is  being  managed,  and 
that  it  is  appropriate  to  prescribe 
combinations  of  controlled  substances 
since  different  medications  work  for 
different  levels  of  pain  and  there  are 
varying  effective  time  spans  for  various 
medications.  It  was  the  opinion  of  this 
expert  that  physicians  are  afraid  to 
prescribe  narcotics  for  fear  of 
prosecution  by  regulatory  agencies. 

Respondent's  other  expert  witness 
was  qualified  as  an  expert  in  family 
practice  with  a  subspecialty  in  pain 
management  and  opioid  treatment.  He 
has  published  niunerous  articles 
regarding  the  treatment  of  chronic  pain 
patients.  According  to  this  expert,  there 
is  a  difference  of  opinion  on  the  medical 
profession  regarding  the  use  of  opioids 
in  the  management  of  chronic  pain, 
with  two  differing  approaches  classified 
as  the  therapeutic  school,  to  which 
Respondent  and  his  experts  belong,  and 
the  dependency  school,  to  which  the 
Government's  expert  belongs.  The  field 
of  pain  management  is  a  controversial 
issue  with  the  treatment  policy  evolving 
within  the  medical  profession. 

According  to  this  expert,  the  measure 
of  successful  treatment  of  a  chronic  pain 
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patient  is  whether  the  patient  has 
experienced  an  increase  in  his/her  level 
of  comfort  and  function  and  has  an 
improved  quality  of  life.  A  physician 
has  to  trust  his/her  patient  and 
individualize  the  treatment.  There  is  no 
ceiling  or  upper  limit  on  the  use  of 
opioids  and  in  determining  whether  a 
dosage  level  is  adequate  for  a  chronic 
pain  patient  one  should  not  look  at  the 
number  of  pills  consumed,  but  should 
look  at  the  functioning  level  of  the 
patient.  The  expert  further  testified  that 
prescribing  combinations  of  drugs  meets 
the  standards  of  the  therapeutic  school 
since  a  patient  might  use  one  type  of 
drug  for  light  pain  and  another  type  for 
more  severe  pain. 

Respondent  also  introduced  into 
evidence  a  copy  of  a  document  written 
in  1997  by  the  American  Academy  of 
Pain  Medicine  (AAPM)  and  the 
American  Pain  Society  (APS)  entitled 
"The  Use  of  Opioids  for  the  Treatment 
of  Chronic  Pain,"  (hereinafter  referred  to 
as  "Consensus  Statement").  One 
conclusion  of  the  Consensus  Statement 
is  that  "[plain  is  often  managed 
inadequately,  despite  the  ready 
availability  of  safe  and  effective 
treatments,"  because  impediments  "to 
the  use  of  opioids  include  *  *  *  fear  if 
regulatory  action."  The  Consensus 
Statement  also  provided  guidance  for 
regulatory  agencies  for  determining 
accepted  principles  of  practice  for  the 
use  of  opioids  for  chronic  pain  patients. 
The  Consensus  Statement  indicated  that 
in  initially  evaluating  a  patient  a 
complete  history  and  physical 
examination  should  be  conducted.  The 
treatment  plan  should  be  individualized 
and  should  include  different  types  of 
treatment  modalities.  Consultation  with 
a  specialist  in  peiin  medicine  or  with  a 
psychologist  may  be  warranted.  The 
Consensus  Statement  further  provided 
that  "[t]he  management  of  pain  in 
patients  with  a  history  of  addiction  or 
a  comorbid  psychiatric  disorder  requires 
special  consideration,  but  does  not 
necessarily  contraindicate  the  use  of 
opioids."  Review  of  treatment  efficacy 
should  occur  periodically  and  complete 
documentation  is  essential. 

Respondent  testified  that  his 
treatment  objectives  for  his  chronic  pain 
patients  are  (1)  to  improve  the  patient's 
quality  of  life;  (2)  to  increase  the 
patient's  level  of  comfort;  and  (3)  to 
increase  that  patient's  ability  to 
function.  He  further  testified  that  when 
he  diagnoses  a  patient  with  chronic 
pain,  he  uses  the  "stepladder  approach" 
to  prescribing  medication,  starting  with 
noncontrolled  substances,  then 
Schedvde  III  and  IV  controlled 
substances,  and  then  if  necessary 
Schedule  II  controlled  substances.  In 


treating  his  chronic  pain  patients, 
Respondent  also  uses  other  modalities 
in  conjunction  with  his  prescribing  of 
controlled  substances. 

After  reviewing  the  18  patient 
records,  the  Government's  expert 
provided  an  opinion  regarding  the 
appropriateness  of  Respondent's 
prescribing  of  controlled  substances  for 
each  patient  and  regarding  a  number  of 
general  inadequacies  he  foimd  in 
Respondent's  treatment  of  his  chronic 
pain  patients.  However,  in  rendering 
this  opinion  the  Government's  expert 
did  not  examine  any  patient  personally; 
did  not  interview  any  of  the  patients; 
did  not  obtain  a  medical  history;  and 
did  not  discuss  the  information  in  the 
charts,  or  the  lack  therefor,  with 
Respondent,  the  treating  physician. 

According  to  the  Government's 
expert,  Respondent's  treatment  of  the 
patients  was  inadequate  because  the 
patients  entering  into  treatment  with 
Respondent  received  inadequate 
evaluations  and  diagnosis,  since 
Respondent  provided  a  general  physical 
examination  rather  than  an  examination 
tailored  to  the  patient's  specific  pain 
complaint.  However,  the  Government's 
expert  admitted  at  the  hearing  that  he 
could  not  decipher  the  meaning  of  some 
of  Respondent's  abbreviations  found  in 
the  patient  records.  The  Government's 
expert  was  also  of  the  opinion  that 
Respondent's  treatment  was  inadequate 
because  he  simultaneously  prescribed 
similar  medications  without  medical 
justification,  allowing  the  patient  to 
determine  which  of  the  overlapping 
medications  to  take,  and  he  made  no 
attempt  to  reduce  or  control  medication 
doses  responsive  to  the  patient's 
condition.  In  addition,  Respondent 
prescribed  controlled  substances  to 
several  patients  knowTi  by  him  to  have 
ongoing  substance  abuse  or  psychiatric 
problems,  with  some  patients  actually 
having  recently  completed  substance 
abuse  treatment,  which  according  to  the 
Government's  expert  made  continued 
controlled  substance  use  suspect. 
Further,  the  Government's  expert  found 
that  if  Respondent's  prescribing  of 
controlled  substances  for  family 
members  was  not  blatantly  illegal,  it 
was  at  least  ethically  prohibited.  The 
Government's  expert  also  concluded 
that  Respondent  appeared  reluctant  to 
seek  help  from  other  medical  specialists 
outside  of  his  area  of  expertise;  failed  to 
correlate  treatment  with  the  patient's 
improvement  or  lack  of  improvement; 
and  failed  to  use  other  modes  of 
treatment  other  than  prescribing 
controlled  substances. 

The  Government's  expert  testified  that 
based  upon  his  review  of  the  patient 
records,  "I  do  not  believe  that  there  was 


sufficient  diagnosis  or  basis  for  the 
prescribing  of  the  substances  prescribed 
by  [Respondent]." 

Respondent's  first  expert  reviewed 
Respondent's  patient  charts,  read  the 
report  of  the  Govenunent's  expert,  and 
discussed  the  patient  charts  with 
Respondent.  He  concluded  that  in  his 
opinion.  Respondent  was  thorough  in 
his  diagnosis,  that  he  adequately 
examined  the  patients,  and  that  he  had 
maintained  adequate  charts.  In  his 
opinion.  Respondent's  prescribing  was 
well  within  the  standards  of  reasonable 
medical  care;  his  monitoring  of  the 
patients'  medications  was  adequate;  his 
evaluation  of  each  patient  on  a  regular 
basis  was  adequate;  and  his  prescribing 
of  narcotic  analgesics  was  forlegitimate 
clinical  reasons. 

Respondent's  other  expert  testified 
concerning  Respondent's  treatment  in 
general  and  specifically  regarding 
Respondent's  treatment  of  eight  of  the 
patients  at  issue.  In  rendering  his 
opinion,  he  reviewed  the  patient  charts 
and  discussed  the  patients'  treatment 
with  Respondent.  According  to  this 
expert.  Respondent  met  the  standard  of 
care  in  his  treatment  imder  the 
therapeutic  school  treatment  approach 
for  chronic  pain  patients.  However,  the 
expert  acknowledged  that  Respondent's 
practices  were  not  without  flaws.  In  his 
opinion,  Respondent  did  not  document 
his  initial  findings  regarding  the 
medical  history  and  physical 
examination  in  the  recommended  detail 
when  making  his  chronic  pain 
diagnostic  evaluation  of  his  patients;  he 
did  not  consistently  consult  previous 
treating  physicians;  while  he  discussed 
the  risks  with  his  patients,  to  include 
acetaminophen  toxicity,  he  did  not 
chart  the  possible  side  effects  in  all  of 
the  medical  records;  and  although  he 
did  consult  with  specialists  in  many 
instances.  Respondent  could  have 
utilized  consultants  more  consistently 
in  his  patients'  care.  During  his 
testimony,  this  expert  stressed  the  need 
for  thorough  docimientaUon  stating  that 
"there  should  be  clear-cut  indications  in 
the  medical  record  that  [the  patient's] 
function  is  better  with  the  medications. 
And  if  it's  not,  then  the  doctor  puts 
himself  at  risk  if  he  doesn't  document 
sufficiently  in  the  record  that  the  patient 
actually  is  doing  better." 

However,  this  expert  also  testified 
that  Respondent  had  a  working 
diagnosis  for  each  patient  which 
justified  the  prescribed  medications; 
had  an  adequate  treatment  plan 
documented  in  his  patient  charts;  saw 
his  patients  ft-equently  to  monitor  their 
progress;  prescribed  controlled 
substances  in  compliance  with 
applicable  law;  and  maintained  quite 
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A  couple  of  the  patient  charts  indicate 
that  Respondent  performed  an 
impairment  evaluation  using  the 
American  Medical  Association 
guidelines.  Respondent  also  referred 
many  of  these  patients  to  specialists, 
such  as  neurologists  or  psychiatrists,  or 
to  pain  clinics.  For  the  most  part,  these 
specialists  confirmed  Respondent's 
diagnosis,  however,  several  of  the 
specialists  expressed  concerns  regarding 
the  amount  of  controlled  substances 
being  prescribed  by  Respondent  to  the 
patients.  Reports  from  these  specialists, 
including  those  that  expressed 
concerns,  are  included  in  the  patients' 
charts.  Two  of  Respondent's  patients 
were  referred  to  the  pain  clinic  where 
the  Government's  expert  was  the 
medical  director.  In  neither  instance  did 
the  Government's  expert  contact 
Respondent  to  learn  of  the  patient's 
history,  however  the  Government's 
expert  testified  that  there  was  no 
medical  standard  requiring  such 
contact.  One  patient  left  the  clinic 
because  he  could  not  afford  to  continue 
his  treatment  there.  The  other  patient 
was  tapered  off  his  medication  while  at 
the  clinic,  but  when  the  clinic  could  not 
manage  the  patient's  pain,  he  was  put 
back  on  narcotics.  According  to  this 
patient,  the  clinic  encouraged  extensive 
daily  exercise  and  meditation,  however 
he  further  testified  that  this  was  not 
realistic  if  one  has  a  job  given  the  time 
constraints. 

According  to  the  Government's  expert 
there  were  a  nimiber  of  "red  flags"  in 
Respondent's  charts  which  should  have 
alerted  Respondent  to  the  fact  that  these 
drugs  were  not  being  used  for  a 
legitimate  medical  purpose.  First,  some 
patients  were  involved  in  a  number  of 
accidents,  however  Respondent  was  not 
always  told  of  them.  On  one  occasion, 
a  patient  was  arrested  for  driving  under 
the  influence  of  drugs.  Respondent 
regulated  the  patient's  medication,  but 
after  the  patient's  second  arrest. 
Respondent  refused  to  prescribe  any 
more  medication  unless  the  patient 
signed  a  written  promise  not  to  drive 
while  taking  the  medication.  Second,  a 
number  of  the  patients  were  being 
treated  by  other  doctors.  In  some  of 
these  instances.  Respondent  was  not 
aware  of  the  other  doctors'  treatment. 
According  to  Respondent  and  the 
patients,  if  he  was  made  aware  of  the 
other  treatment,  he  would  discuss  the 
situation  with  the  patients  and  indicate 
that  they  could  have  only  one  treating, 
physician.  Third,  on  several  occasions' 
Respondent  was  contacted  by 
pharmacists,  a  home  health  care  nurse 
and/or  insurance  carriers  regarding  the 
large  amount  of  controlled  substances 


being  prescribed  to  patients. 
Respondent  credibly  testified  that  he 
took  these  concerns  into  consideration 
when  treating  the  patients.  Fourth,  one 
of  Respondent's  patients  was  sharing 
drugs  with  a  family  member  and 
another  with  a  friend.  Also  two  of 
Respondent's  patients  had  allegedly 
altered  prescriptions.  With  all  of  these 
patients.  Respondent  advised  them  that 
this  behavior  was  unacceptable  and  if  it 
continued  they  would  no  longer  be  his 
patients.  In  fact.  Respondent  did 
ultimately  stop  treating  one  of  them. 
Fifth,  the  spouse  of  one  of  Respondent's 
patients  told  Respondent  of  her 
husband's  past  drug  problems  and  that 
he  faked  pain  and  exhibited  drug 
seeking  behavior.  Respondent  met  with 
the  patient  and  his  wife  to  discuss  this 
situation  and  determined  that  the 
patient  had  chronic  pain  and  needed  the 
medication.  Respondent's  expert 
testified  that  a  family  member's 
concerns  should  be  addressed,  but  often 
a  family  member  needs  to  be  educated 
that  just  because  a  person  is  taking  a 
large  number  of  controlled  substances 
does  mean  that  the  person  is  an  addict 
or  abuser.  Sixth,  one  of  the  patient 
charts  indicated  that  the  patient  lost 
several  prescriptions,  however  Judge 
Randall  found  that  the  patient  credibly 
testified  that  he  never  lied  to 
Respondent  in  order  to  obtain  more 
prescriptions.  Seventh.  Respondent 
resumed  prescribing  controlled 
substances  to  a  patient  after  he 
completed  drug  detoxification 
treatment.  According  to  Respondent,  he 
evaluated  the  patient  and  determined 
that  he  still  suffered  from  chronic  pain 
and  needed  the  medication.  Finally,  one 
of  Respondent's  patients  was 
hospitalized  for  an  amphetamine 
overdose.  Respondent's  expert  testified 
that  this  was  a  "big  red  flag"  but  if  the 
patient  had  chronic  pain,  she  was 
entitled  to  relief. 

The  concerns  of  the  Government's 
expert  have  been  discussed  generally 
above.  The  Government's  expert 
expressed  specific  concerns  regarding 
each  of  the  patients.  Most  notable  is  the 
expert's  disagreement  with 
Respondent's  continued  prescribing  of 
acetaminophen-based  products  to  a 
patient  who  developed  hepatitis.  In  fact. 
Respondent's  expert  indicated  that  he 
would  have  altered  the  prescriptions  for 
this  patient  once  it  was  learned  that  she 
had  hepatitis. 

As  discussed  above,  one  of 
Respondent's  experts  found  that 
Respondent's  patient  chart  were  lacking 
details  regarding  his  initial  evaluation 
and  diagnosis,  however  the  expert 
foimd  Respondent's  treatment 
reasonable  and  prescribing  appropriate. 
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The  expert  found  that  the  prescribing  of 
a  combination  of  drugs  at  the  same  time 
is  appropriate  because  each  drug  has 
specific  indications.  The  expert  also 
opined  that  prescribing  beyond  the 
recommended  doses  found  in  the 
Physician's  Desk  Reference  (PDR)  is  not 
acting  outside  the  standard  of  care 
because  the  PDR  is  merely  a  guide. 

A  number  of  Respondent's  patients 
testified  at  the  hearing  in  this  matter.  In 
addition,  Respondent  introduced  letters 
from  99  of  Respondent's  patients. 
Essentially,  these  patients  indicated  that 
before  seeing  Respondent  they  could  not 
function  due  to  their  chronic  pain. 
Some  indicated  that  they  had  been  to 
other  doctors  but  nothing  worked  to 
relieve  them  of  their  pain.  However, 
they  all  indicated  that  due  to 
Respondent's  treatment,  including  the 
prescribed  medications,  their  level  of 
comfort  has  increased  and  their  quality 
of  life  has  improved.  Some  indicated 
that  they  were  now  able  to  work  full- 
time  and  others  indicated  that  they  were 
able  to  participate  in  family  activities 
and  life  in  general.  Several  of  the 
patients  indicated  that  they  had  stopped 
taking  medications  for  a  period  of  time, 
but  the  pain  was  intolerable  and  they 
had  to  resume  taking  narcotics 
prescribed  by  Respondent.  One  patient 
indicated  that  it  was  his  goal  to 
ultimately  be  drug-free,  but  he  does  not 
want  to  be  drug-free  and  disabled. 
Regarding  the  combination  of 
prescriptions  issued  by  Respondent,  a 
number  of  the  patients  stated  that  they 
take  different  drugs  depending  on  the 
severity  of  the  pain  and  never  take  the 
drugs  simultaneously.  In  addition,  a 
number  of  patients  indicated  that 
Respondent  did  not  tell  them  to  take 
their  prescriptions  to  different 
pharmacies  to  avoid  suspicion.  In  fact, 
Respondent  encouraged  them  to 
establish  a  relationship  with  one 
pharmacy  and  take  all  of  their 
prescriptions  to  that  pharmacy  to  be 
filled. 

The  Government  also  introduced  into 
evidence  at  the  hearing  the  testimony  of 
two  pharmacists  and  statements  from  13 
other  pharmacists  regarding  their 
concerns  about  Respondent's  controlled 
substance  prescribing.  One  pharmacist 
testified  that  Respondent's  prescribing 
placed  the  health  and  overall  well-being 
of  his  patients  at  risk.  He  was  concerned 
about  the  number  of  prescriptions 
issued  by  Respondent,  the  frequency  of 
the  prescriptions  and  the  toxicity 
associated  with  taking  those 
prescriptions.  He  further  testified  that 
he  filled  the  prescriptions  of  other 
physicians  who  treat  chronic  pain,  but 
they  did  not  write  as  many  controlled 
substance  prescriptions  as  Respondent. 


He  also  indicated  that  when  he 
expressed  his  concerns  to  Respondent 
regarding  prescriptions  issued  to  three 
patients  who  lived  together,  Respondent 
"basically  *  *  *  told  me  that  he  was  the 
doctor,  I  was  the  pharmacist.  *   *   *  He 
was  very  flippant  about  the  way  that  he 
told  me  off,  basically  just  to  mind  my 
own  business,  that  I  had  no  reason  to  be 
calling  him."  The  other  pharmacist 
testified  that  he  had  concerns  regarding 
some  of  Respondent's  prescriptions;  that 
he  contacted  Respondent  regarding 
these  concerns;  but  that  he  never 
refused  to  fill  any  of  Respondent's 
prescriptions. 

As  to  10  of  the  pharmacists' 
statements,  the  Deputy  Administrator 
agrees  with  Judge  Randall's  finding  that 
they  were  "(1)  lacking  in  foundational 
information  about  the  declarants' 
credentials,  (2)  so  lacking  in  factual 
specificity  about  the  events  related,  and 
(3)  so  vague  as  to  what  was  said  to  the 
Respondent  and  what  he  replied,  that, 
without  the  declarants'  testimony  and 
opportunity  for  cross-examination, .  .  . 
these  statements  [are]  worth  very  little 
weight  in  this  matter." 

The  other  three  pharmacists' 
statements  also  lacked  foundational 
information  about  the  pharmacists' 
credentials  other  than  that  they  were 
licensed  at  some  point.  One  pharmacist 
expressed  general  concerns  about  three 
specific  patients  and  that  these  concerns 
were  raised  with  Respondent.  However 
there  was  no  information  in  this 
statement  as  to  when  these  concerns 
were  raised  with  Respondent  and  what 
specifically  Respondent  was  told  about 
the  patients'  behavior  at  the  pharmacy. 
Another  pharmacist  indicated  that  he  no 
longer  fills  Respondent's  prescriptions, 
but  he  also  indicated  that  he  never 
called  Respondent  to  voice  his 
concerns.  This  pharmacist  also  named  a 
specific  patient  however  there  was  no 
other  evidence  presented  linking  this 
patient  to  Respondent.  The  third 
pharmacist  described  his  experiences 
with  a  specifically  named  patient, 
however  there  was  no  evidence  linking 
the  behavior  of  this  patient  with 
conduct  by  Respondent.  As  with  the 
other  statements.  Judge  Randall 
concluded  and  the  Deputy 
Administrator  agrees  that  these 
statements  are  entitled  to  little  weight. 

Respondent  testified  at  the  hearing 
about  the  pharmacists'  concerns  stating 
that,  "The  captain  of  the  ship  is  the 
physician,  the  buck  stops  here.  I'm  the 
ultimate  individual  because  I'm  the 
individual  who  prescribes  the 
medication.  Therefore,  I  take  into 
consideration  what  the  pharmacist  says, 
but  it's  my  responsibility  to  prescribe 
the  medication."  . 


Respondent  acknowledged  at  the 
hearing  that  between  December  1 993 
and  September  1995.  he  had  ordered 
multiple  dosage  units  of  controlled 
substances  that  he  either  took  himself  or 
gave  to  family  members  for  their 
documented  medical  conditions,  or  that 
were  to  be  used  for  emergency 
situations  in  his  office. 

Respondent  admitted  at  the  hearing 
that  in  1995  he  had  not  maintained  a 
complete  and  accurate  record  in  a 
formal  log  of  controlled  substances  he 
dispensed  in  his  office,  and  that  he  had 
not  taken  a  biennial  inventory  of 
controlled  substances  prior  to  November 
1995.  However,  Respondent  introduced 
evidence  at  the  hearing  that  in 
December  1995,  he  began  maintaining  a 
log  which  reflects  his  controlled 
substance  dispensing,  and  he  also 
introduced  a  copy  of  his  in-office 
inventory  of  controlled  substances  as  of 
January  2,  1996. 

A  former  member  of  the  Utah  medical 
examining  board  who  was  also  the 
president  of  the  state  osteopathic 
association  from  1984  to  1991,  testified 
that  he  has  known  Respondent  since 
1974;  that  Respondent  has  a  reputation 
in  the  medical  community  as  being 
skilled  in  the  practice  of  osteopathic 
medicine;  that  he  has  referred  his 
patients  to  Respondent  for  treatment; 
that  it  is  appropriate  for  a  physician  to 
maintain  controlled  substances  in  his 
office  for  treating  family  members;  and 
that  Respondent's  professional  charges 
were  reasonable  within  thee  osteopathic 
community- 
Respondent  testified  at  the  hearing 
that  between  1994  and  1997,  he  took 
three  coiu-ses  on  pain  management 
which  consisted  of  guest  lectures  "who 
were  considered  'authorities'  in  the  pain 
treatment  and  how  these  individuals 
managed  their  chronic  intractable  pain 
patients." 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  application  for 
renewal  of  such  registration,  if  he 
determines  that  the  continued 
registration  woidd  be  inconsistent  with 
the  public  interest.  Section  823(fl 
requires  that  the  following  factors  be 
considered  in  determining  the  public 
interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  federal  or  state  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 
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(4)  Cc  mpliance  with  applicable  state, 
federal,  or  local  laws  relating  to 
controllsd  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  consideredf  in 
the  disjunctive:  the  Deputy 
Adminiitrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  fac  tor  the  weight  he  deems 
appropr  ate  in  determining  whether  a 
registrat  ion  should  be  revoked  or  an 
applicat  ion  for  registration  denied.  See 
HenrvJ.  Schwarz,  Jr..  M.D.,  54  FR 
16,422(1989). 

It  is  tl  e  Government's  position  that 
factors  t  fl/o.  four  and  five  apply  in  this 
case.  Be  :ause  of  his  failure  to  keep 
proper  rscords.  Respondent  was  unable 
to  accou  nt  for  large  quantities  of  drugs 
that  he  had  ordered.  He  prescribed  large 
quantiti  fs  of  controlled  substances  to 
individi  als  who  he  knew  or  should 
have  kn  )wn  abused  the  drugs.  In 
additior  ,  he  prescribed  controlled 
substan(  ;es  to  patients  without  adequate 
justifica  ion  for  the  prescribing. 
Responc  ent  ignored  the  concerns  of 
pharma(Jists  and  other  health  care 
professionals  thereby  threatening  his 
patients  health  and  safety.  The 
Govemi  lent  further  argued  that 
Responc  ent  violated  state  law  by 
prescrib  ng  controlled  substances  for 
family  n  lembers  and  by  prescribing 
anabolic  steroids  for  muscle 
enhancement.  It  is  the  Government's 
position  that  Respondent's  cavalier 
attitude  towards  the  handling  of 
controlli  id  substances  places  his 
patients  at  risk. 

Conversely,  Respondent  contends  that 
the  Govi  niment  has  failed  to  establish 
a  factual  basis  for  the  revocation  of  his 
DEA  reg  stration.  It  is  Respondent's 
position  that  there  were  problems  with 
the  Gov(  mment's  investigation  and  that 
the  Gov<  mment's  expert  was  not 
provide(  adequate  information  in  order 
to  rende:  a  meaningful  opinion 
regarding  Respondent's  treatment  of  his 
patients  The  Government  took  38  out  of 
over  50C  patients  charts  and  then  only 
had  its  e  xpert  review  18  of  the  charts. 
The  pharmacists'  statements  were  too 
general  \o  be  used  against  him.  Also,  the 
Govemii  lent  failed  to  link  any  patient 
abuse  of  the  prescriptions  to  any 
conducrt  or  lack  thereof,  by  Respondent. 
It  is  Res  )ondent's  position  that  he 
prescrib  ;d  controlled  substances  to  his 
patients  for  legitimate  medical  purposes 
and  that  his  failure  to  maintain  records 
in  the  fa  rm  prescribed  by  DEA  does  not 
warrant  revocation  in  this  case. 
Responc  ent  contends  that  his  medical 
practice;  i  pose  no  danger  to  the  public 
health  aid  safety,  but  that  his  patients 
will  be  i  3  danger  if  his  registration  is 


revoked  and  they  can  no  longer  obtain 
controlled  substances  to  enable  them  to 
continue  funcrtioning  as  productively  as 
possible. 

Regarding  factor  one,  there  is  no 
evidence  in  the  record  that  the  state 
licensing  board  has  taken  any  action 
against  Respondent's  license  to  practice 
medicine  or  handle  controlled 
substances.  Likewise  regarding  factor 
three,  there  is  no  evidence  in  the  record 
that  Respondent  has  been  convicrted  of 
any  controlled  substance  related 
offense. 

However,  factors  two  and  four. 
Respondent's  experience  in  dispensing 
controlled  substances  and  his 
compliance  with  applicable  laws 
relating  to  controlled  substances,  are 
relevant  in  determining  whether 
Respondent's  continued  registration  is 
in  the  public  interest.  Pursuant  to  21 
CFR  1306.04,  prescriptions  for 
controlled  substances  must  be  issued  for 
a  legitimate  medical  purpose  by  a 
practitioner  acting  in  the  usual  course  of 
professional  practice. 

The  Government  alleged  that 
Respondent's  prescribing  to  the  patients 
at  issue  in  this  proceeding,  as  well  as  to 
his  family  members  was  not  for  a 
legitimate  medical  purpose.  First,  in 
support  of  its  position  the  Government 
argued  that  Respondent's  prescribing 
exceeded  the  recommended  amounts 
and  length  of  time  set  forth  in  the  PDR. 
However,  DEA  has  previously  held  that 
the  PDR  is  not  binding  on  a  physician. 
See  Margaret  E.  Sarver,  M.D.,  61  FR 
57,896  (1996).  The  Deputy 
Administrator  agrees  with  Judge 
Randall's  conclusion  that  exceeding  the 
recommendations  in  the  PDR  may 
warrant  further  investigation  but  it  does 
not,  in  and  of  itself,  make  the 
prescriptions  not  legitimate. 

Second,  the  Government  contended 
that  there  was  inadequate  diagnosis  and 
evaluation  to  justify  Respondent's 
prescribing  of  controlled  substances. 
According  to  the  Government's  expert, 
there  was  insufficient  information  in  the 
patient  charts  to  warrant  the 
prescriptions  and  Respondent  did  not 
refer  the  patients  to  specialists.  One  of 
Respondent's  experts  agreed  with  the 
Govenmient's  expert  testifying  that  in 
his  opinion  the  patient  charts  were 
lacking  in  detail  regarding  Respondent's 
initial  evaluation  and  diagnosis,  and  on 
two  occasions  he  would  have  referred 
the  patients  to  specialists.  But 
Respondent's  expert  also  testified  that 
subsequent  entries  in  the  patient  charts 
were  sufficient  and  that  Respondent  did 
refer  other  patients  to  specialists.  Judge 
Randall  concluded  and  the  Deputy 
Administrator  agrees  that  based  upon  a 
review  of  the  patient  qjiarts,  as  well  as. 


Respondent's  testimony,  the  patients' 
testimony  and  statements,  the  experts' 
testimony,  and  reports  from  specialists 
found  in  the  charts,  the  preponderance 
of  the  evidence  supports  a  conclusion 
that  the  prescribing  was  justified. 

Third,  the  Govenmient  argued  that 
Respondent  failed  to  reduce  the  dosage 
levels  prescribed  and  that  his 
prescribing  was  not  responsive  to  the 
patients'  medical  conditions.  All  of  the 
experts  testified  that  there  is  no  upper 
limit  on  the  use  of  narcotics  in  the 
treatment  of  chronic  pain.  Respondent's 
experts  testified  that  dosage  levels 
should  not  be  reduced  so  long  as  the 
amount  of  drugs  prescribed  are 
effectively  managing  the  patient's  pain; 
that  Respondent's  prescribing  was 
responsive  to  the  patients'  medical 
conditions;  and  that  the  amount  of  pills 
prescribed  alone  should  not  be  the  test 
for  determining  whether  the 
prescriptions  are  legitimate.  Rather,  one 
should  look  at  whether  the  amount  of 
drugs  prescribed  are  enabling  the 
patient  to  function.  Respondent 
monitored  his  patients'  use  of  controlled 
substances  by  seeing  them  at  least 
monthly,  and  according  to  Respondent 
none  of  his  patients  were  over- 
medicated.  There  is  no  evidence  in  the 
record  that  any  of  Respondent's  patients 
were  addicts.  The  term  "addict"  is 
defined  in  21  U.S.C.  802(1)  to  mean, 
"any  individual  who  habitually  uses 
any  narcotic  drug  so  as  to  endanger  the 
public  morals,  health,  safety,  or  welfare, 
or  who  is  so  far  addicted  to  the  use  of 
narcotic  drugs  as  to  have  lost  the  power 
of  self-control  with  reference  to  his 
addiction."  To  the  contrary, 
Respondent's  patients  testified  and/or 
submitted  statements  indicating  that 
because  of  Respondent's  treatment  they 
are  able  to  be  functioning  members  of 
society. 

Fourth,  the  Goveriunent  argued  that 
Respondent  improperly  prescribed 
controlled  substances  to  patients  who 
had  recently  completed  substance  abuse 
treatment.  But.  the  Government  witness 
and  the  Consensus  Statement  both 
indicated  that  it  is  not  illegal  to 
prescribe  narcotics  to  these  patients,  but 
that  a  physician  should  use  extra 
caution  in  so  prescribing.  The  record 
indicates  that  Respondent  evaluated 
these  patients  and  determined  that  they 
still  suffered  from  chronic  pain 
requiring  narcotics.  Respondent 
monitored  these  patients'  use  of 
controlled  substances. 

Fifth,  the  Government  contended  that 
Respondent  improperly  prescribed 
controlled  substances  to  family 
members.  However,  there  is  no  evidence 
that  it  is  illegal  to  do  so. 
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Finally,  the  Government  argued  that 
Respondent  improperly  prescribed 
similar  controlled  substances 
simultaneously.  But  Respondent 
testified  that  he  uses  the  stepladder 
approach  to  prescribing  controlled 
substances.  Therefore,  he  may  prescribe 
a  relatively  weak  opiate  and  a  stronger 
opiate  so  that  he  patient  can  take  the  ^ 
medication  that  correlates  with  his/her 
level  of  pain.  Respondent's  experts 
testified  that  this  approach  to 
prescribing  meets  the  standard  of  care 
followed  by  the  therapeutic  school  in 
the  treatment  of  chronic  pain.  Different 
drugs  work  differently  for  different 
people,  and  since  pain  is  subjective,  the 
physician  has  to  trust  his  patients. 

The  Government  questioned  the 
trustworthiness  of  a  number  of 
Respondent's  patients,  including  one 
who  indicated  that  he  lost  prescriptions; 
two  who  shared  their  drugs  with  others; 
those  who  went  to  other  doctors  at  the 
same  time  that  they  were  being  treated 
by  Respondent;  and  one  whose  spouse 
indicated  that  he  faked  pain  to  get 
prescriptions.  However,  Respondent 
investigated  the  claims,  discussed  the 
claims  with  the  patients,  made 
judgments  as  to  whether  or  not  to 
believe  the  patients,  and  carefully 
monitored  any  future  behavior. 

The  Deputy  Administrator  agrees  with 
Judge  Randall's  conclusion  that  based 
upon  a  review  of  the  patient  charts. 
Respondent's  testimony,  the  patients' 
testimony  and/or  statements,  and  the 
experts'  testimony,  the  preponderance 
of  the  evidence  supports  a  conclusion 
that  Respondent  prescribed  controlled 
substances  for  a  legitimate  medical 
purpose. 

However,  the  Deputy  Administrator 
finds  that  Respondent  did  prescribe 
anabolic  steroids  for  muscle 
enhancement  when  it  was  illegal  to  do 
so.  As  Judge  Randall  stated,  "[tjhe 
Government  is  legitimately  concerned 
about  the  Respondent's  failure  to  remain 
ciirrent  with  the  law  concerning 
anabolic  steroid  prescribing.  It  is  the 
registrant's  responsibility  to  know  the 
state  of  the  law  affecting  his  profession, 
and  'I  didn't  know'  does  not  justify  the 
Respondent's  unlawful  prescribing  of 
anabolic  steroids  in  1992." 

In  addition  at  the  time  of  the 
investigation  in  this  matter.  Respondent 
failed  to  keep  complete  and  accurate 
records  of  his  controlled  substance 
handling  as  required  by  21  U.S.C.  287 
CFR  1304.04  and  1304.21.  However, 
according  to  Respondent  he  has 
properly  maintained  the  required 
records  since  1995. 

As  other  conduct  which  may  threaten 
the  public  health  and  safety  under  factor 
five,  the  Government  asserted  that 


Respondent  failed  to  acknowledge 
warnings  of  local  pharmacists;  failed  to 
obtain  information  from  other 
physicians  treating  a  patient  at  the  same 
time  as  Respondent;  failed  to  alter  his 
prescribing  in  response  to  a  hospice 
nurse's  concerns;  failed  to  deny 
controlled  substance  prescriptions  to  an 
individual  after  he  completed  drug 
treatment;  and  improperly  continued  to 
prescribe  acetaminophen  to  a  patient 
after  she  was  diagnosed  with  hepatitis. 

The  Deputy  Administrator  concurs 
with  Judge  Randall's  conclusion  that 
Respondent's  treatment  of  the  patient 
with  hepatitis  did  place  the  patient's 
health  at  risk.  However,  the  Deputy 
Administrator  also  agrees  with  Judge 
Randall  that  the  Government's  other 
concerns  did  not  place  his  patients  or 
the  public  health  and  safety  at  risk.  He 
considered  the  concerns  of  the  other 
health  care  professionals  and  the  fact 
that  a  patient  had  just  completed  drug 
treatment  in  determining  the 
appropriate  treatment  for  a  patient. 
While  it  may  have  been  prudent  for 
Respondent  to  contact  other  physicians 
who  treated  his  patients,  this  is  not 
required  and  no  evidence  was  presented 
to  indicate  that  the  health  and  safety  of 
his  patients  or  the  general  public  was 
endangered  by  his  failure  to  do  so. 

After  reviewing  the  record  in  this 
matter.  Judge  Randall  noted,  '[wjithout 
a  doubt,  the  Government  had  legitimate 
concerns  as  a  result  of  its  initial 
investigation  of  the  Respondent  and  his 
prescribing  practices."  'The  Deputy 
Administrator  finds  it  noteworthy  that 
even  one  of  Respondent's  experts 
testified  that  Respondent's 
docimientation  was  lacking  and  that 
lack  of  sufficient  documentation  places 
a  physician  at  risk.  However,  despite  the 
large  number  of  prescriptions  issued  by 
Respondent,  the  pharmacists'  concerns, 
and  the  evaluation  of  the  Government's 
expert,  the  Government  has  failed  to 
prove  by  a  preponderance  of  the 
evidence  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest.  As  a  result.  Judge 
Randall  recommended  that  no  action  be 
taken  against  Respondent's  registration. 

In  evaluating  this  case,  it  is  apparent 
that  there  is  disagreement  vdthin  the 
medical  community  regarding  the  use  of 
controlled  substances  in  the  treatment 
of  chronic  pain.  As  Judge  Randall  noted, 
"DEA  is  in  a  difficult  position,  for  it  is 
asked  to  determine  appropriate 
prescribing  practices  in  a  treatment  area 
in  which  the  medical  profession  is  not 
in  accord:  the  treatment  of  chronic  pain 
patients."  However,  DEA  has  previously 
held  that  it  is  not  DEA's  role  to  resolve 
this  disagreement.  In  William  F. 
Skinner.  M.D..  60  FR  62,887  (1995),  the 


then-Deputy  Administrator  found  that, 
"the  conflicting  expert  opinion  evidence 
presented  leads  to  the  conclusion  that 
the  medical  community  has  not  reached 
a  consensus  as  to  the  appropriate  level 
of  prescribing  of  controlled  substances 
in  the  treatment  of  chronic  pain 
patients.  *  *  *  It  remains  the  role  of  the 
treating  physician  to  make  medical 
treatment  decisions  consistent  with  a 
medical  standard  of  care  and  the 
dictates  of  the  Federal  and  State  law." 

Here,  the  Government's  evidence  is 
outweighed  by  the  testimony  of 
Respondent  and  his  experts,  the 
patients'  testimony  and  statements,  and 
the  patient  charts. 

while  it  is  true  that  Respondent 
prescribed  anabolic  steroids  for  muscle 
enhancement  and  did  not  maintain 
proper  records  of  his  controlled 
substance  handling,  revocation  of  his 
registration  is  not  warranted. 
Respondent  admitted  that  his 
prescribing  of  anabolic  steroids  was 
illegal.  However,  he  ceased  such 
prescribing  immediately  upon  learning 
that  it  was  illegal  and  has  not  prescribed 
anabolic  steroids  for  muscle 
enhancement  since.  Judge  Randall 
stated,  "[allthough  this  corrective  action 
does  not  justify  the  Respondent's  failure 
to  remain  current  in  the  law,  *  *  *  his 
actions  show  his  desire  and  willingness 
to  comply  with  the  law  in  the 
prescribing  of  controlled  substances." 

Respondent  also  clearly  did  not 
maintain  adequate  controlled 
substances  records,  but  he  accepted 
responsibility  for  his  inadequate 
recordkeeping  and  now  maintains 
complete  and  accurate  records.  Here 
Judge  Randall  stated,  "[ajgain,  the 
Respondent's  remedial  efforts  do  not 
justify  his  prior  failure  to  comply  with 
record-keeping  requirements,  but  such 
efforts  do  demonstrate  that  the  DEA  has 
certainly  acquired  this  Respondent's 
attention.  His  response  has  been  to  take 
affirmative  action  to  correct  his  prior 
mistakes." 

The  Deputy  Administrator  finds  it 
significant  that  Respondent  has  taken 
several  courses  since  the  investigation 
of  his  practice  concerning  pain 
management  and  handling  controlled 
substances.  As  Judge  Randall  noted, 
"although  such  remedial  actions  do  not 
justify  the  Respondent's  prior  lack  of 
knowledge,  it  does  demonstrate  his 
sincerity  in  updating  his  credentials, 
consistent  with  his  current  medical 
practice." 

The  Deputy  Administrator  agrees  with 
Judge  Randcdl  that  based  upon  the 
record  as  a  whole,  no  adverse  action  is 
warranted  against  Respondent's  DEA 
Certificate  of  Registration.  However,  the 
Deputy  Administrator  notes  that  the 
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treatiiK  nt  of  chronic  pain  patients  is  a 
difficu  t  business.  Since  pain  is  mainly 
subject  ve.  physicians  must  rely  heavily 
on  the  :omplaints  of  patients.  Because 
of  this,  physicians  must  be  ever  vigilant 
for  evi(  ence  of  diversion  of  controlled 
substai  ces  for  other  than  legitimate 
medicaj  purposes. 

Acco  rdingly,  the  Deputy 
Admin  strator  of  the  Drug  Enforcement 
Admin  stration,  pursuant  to  the 
authoriiv  vested  in  him  by  21  U.S.C.  823 
and  82' 'and  28  C.F.R.  0.100(b)  and 
0.104.  hereby  orders  that  DEA 
Certific  ite  of  Registration  AS9420059, 
previoi  sly  issued  to  Paul  W.  Saxton, 
D.O.,  bd,  and  it  hereby  is,  continued 
with  nc  adverse  action  being  taken. 


Drug 


Dated 
Donnie 


[FR  Doc 


Methamphefamine  (1105)  

Phenylcyclohexylamine  (7460)  . 

Phencyclidine  (7471) 

Cocaine  (9041)  

Codeine  (9050) 

Diprenorphine  (9058)  

Benzoylecgonine  (9180) 

Levomethorphan  (9210)  

Levorphanol  (9220)  

Meperidine  (9230)  

Metazocine  (9240) 

Methadone  (9250)  

Morphine  (9300)  

Thebaine  (9333)  

levo-alphacetylmethadol  (9648) 
Fentanyl  (9801)  


Schedule 


May  3,  1999. 
[.  Marshall, 


Deputy  J  \dministrator. 


99-11580  Filed  5-7-99;  8:45  am] 


BILUNG  C  30E  4410-09-M 


DEPARfTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  t  otice  that  on  March  2,  1999, 
Sigma  Aldrich  Research  Biochemicals. 
Inc.,  At  a:  Richard  Milius,  1-3 
Strathn  ore  Road,  Natick,  Massachusetts 
01760,  piade  application  by  renewal  to 
the  Drufe  Enforcement  Administration 
(DEA)  fpr  registration  as  a  bulk 


manufi 


control!  ed  substances  listed  below: 


Cathlnore  (1235) 

Methcath  ionone  (1237)  

Aminore;;  (1585)  

Alpha-Et  lyltryptamine  (7249)  

Lysergic  acid  diethylamide  (7315) 

Tetrahyd  rocannabinols  (7370)  

5- 

dimethJDxyamphetamine  (7391). 
5- 

dimethJDxyphenethylamine 


4-Bromo  2 
dimethD) 

4-Bromo|2 

dimeth 

(7392) 


2, 

(7396) 
3,  4- 

(7400) 
N-Hydroiy-3, 


me  (7f)5) 
1-  [1- 

pehdi 
Heroin 


linB 


turer  of  the  basic  classes  of 


The  firm  plans  to  manufacturer  the 
listed  controlled  substances  for 
laboratory  reference  standards  and 
neurochemicals , 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (60  days 
from  publication). 

Dated:  April  26,  1999. 
John  H.  King, 

Deputy  Assistant  Adwinistrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  99-11692  Filed  5-7-99;  8:45  am] 


Drug 


-Dimethoxyamphetamine 

Mefiylenedioxyamphetamine 

4- 


methylpnedioxy  amphetamine 
(7402) 

Methylfenedioxymethamphetam- 


Thienyl)  cyclohexyl]  pi- 
(7470). 


(«200) 

Nonmorpiine  (9313)  . 

Amphetafnine  (1100) 


Schedule     ^'^**°  ^°°^  44i(m))mi 


I 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

May  5,  1999. 

TIME  AND  date:  10:00  a.m.,  Thursday, 

May  13,  1999. 

PLACE:  Room  6005,  6th  Floor,  1730  K 

Street,  NW,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  Secretary  of  Labor  versus  Newmont 
Gold  Co..  Docket  Nos.  WEST  97-164- 
RM,  etc.  (Issues  include  whether  the 
judge  correctly  determined  that  (1) 
citations  should  be  dismissed  based  on 
their  failure  to  state  reasonable 
abatement  times  and  (2)  30  CFR 
§  56.14107  cannot  be  applied  to  require 


supplementation  of  factory  installed 
guards  on  haul  trucks,  and  that  the 
exception  is  subsection  (b)  applied.) 
TIME  AND  DATE:  The  meeting  will 
commence  following  upon  the 
conclusion  of  oral  argument  in  the  case 
which  commences  at  10:00  a.m.  on 
Thursday,  May  13,  1999. 
PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  NW,  Washington,  DC. 
STATUS:  Closed  [Pursuant  to  5  U.S.C. 
§552b{c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  It  was 
determined  by  a  unanimous  vote  of  the 
Commission  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1.  Secretary  of  Labor  versus  Newmont 
Gold  Co.,  Docket  Nos.  WEST  97-164- 
RM,  etc.  (See  oral  argimient  listing, 
supra,  for  issues.) 

Any  person  attending  an  open 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
§  2706,150(a)(3)  and  §  2796.160(d). 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll- 
free. 

Sandra  G.  Farrow, 
Acting  Chief  Docket  Clerk. 
[FR  Doc.  99-11890  Filed  5-6-99;  3:58  pm) 

BILUNG  CODE  6735-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Leadership  Initiatives  Advisory  Panel 

Piu-suant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Leadership 
Initiatives  Panel,  International  section, 
to  the  National  Council  on  the  Arts  will 
be  held  on  May  19,  1999.  The  panel  will 
meet  from  8:15  a.m.  to  9:00  a.m.  in 
Room  716  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506, 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
and  proposals  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14,  1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
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(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  code. 

Further  information  with  reference  to 
tliis  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
(202) 682-5691. 

Dated:  May  4,  1999. 
Kathy  Plowitz-Worden, 

Panel  Coordinator. 

[FR  Doc.  99-11636  Filed  5-7-99;  8:45  am] 

BILLING  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Anthropological 
and  Geographic  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting  of  the  Advisory  Panel 
for  Anthropological  and  Geographic 
Sciences  (#1757); 

Date  &■  Time:  May  21,  1999;  8:30  a.m.-5:00 
p.m. 

Room:  950. 

Contact  Person:  Dr.  John  Yellen,  Program 
DiFector  for  Archaeology,  Archaeometry  & 
Systematic  Collections  Progrsmi,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Suite  995,  Arlington,  VA  22230.  Telephone: 
(703)  306-1759. 

Agenda:  To  review  and  evaluate 
Instrumentation  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
fmancial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  4,  1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 
[FR  Doc.  99-11626  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time:  May  24th  &  25th,  8:00 
a.m.-5:00  p.m. 

Place:  Natioal  Science  Foundation,  4201 
Wilson  Blvd.,  Room  320,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  William  Gordon, 
Program  Director,  Research  Experiences  for 
Undergraduates.  Room  615,  National  Science 
Foundation,  4201  Wilson  Boulevard.  VA 
22230. 

Telephone:  (703)  306-1469. 

Minutes:  May  be  obtained  from  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  response  to  the  Research. 
Experiences  for  Undergraduates  program 
announcement  (NSF  96-102). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  May  4,  1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 
[FR  Doc.  99-11625  Filed  5-7-99;  8:45  am] 

BILLING  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Conmiittee  Act  (Pub.  L.  92- 
463,  as  cunended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (#1199) 

Date  and  Time:  May  24-25, 1999:  8:30  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  390,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Costello  Brown, 
Program  Director,  Human  Resource 
Development  Division,  Room  815,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  Telephone:  (703)  306- 
1640. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate  the 
Minority  Graduate  Education  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  4.  1999. 
Linda  Allen-Benton, 

Acting  Division  Director,  Division  of  Human 

Resource  Management. 

[FR  Doc.  99-11627  Filed  5-7-99;  8:45  am] 

BtLUNG  CODE  7SSfr-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (#1199). 

Date  and  Time:  May  27-28,  1999:  8:30  a.m. 
to  5:00  p.m..' 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  365,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Jesse  Lewis.  Program 
Director.  Human  Resource  Development 
Division,  Room  815,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1634. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  continuation  of 
financial  support. 

Agenda;  Review  for  the  Centers  of 
Research  and  Excellence  in  Science  and 
Technology  Reverse  Site  Visit. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  4.  1999. 

Linda  Allen-Benton, 

Acting  Division  Director.  Division  ofHuir>an 
Resource  Management. 

[FR  Doc.  99-11628  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  75SS-01-M 
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NUCLEAR  REGULATORY 
COMMSSION 

Agencv  Information  Collection 
Activities:  Submission  for  0MB 
Revie%^;  Comment  Request 

AGENC:  U.S.  Nuclear  Regulatory 
Comm  ssion  (NRC). 
ACTION  Notice  of  the  0MB  review  of 
inforn^tion  collection  and  solicitation 
of  publ  ic  comment. 


summary:  The  NRC  has  recently 
submided  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
inform  ition  under  the  provisions  of  the 
Paperv  ork  Reduction  Act  of  1995  (44 
U.S.C.  ::hapter  35).  The  NRC  hereby 
inform :  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  I  erson  is  not  required  to  respond 
to,  a  CO  llection  of  information  unless  it 
displa)  s  a  currently  valid  OMB  control 
numbe '. 

1.  T\pe  of  submission,  new,  revision, 
or  extei  ision:  Extension. 

2.  Th  e  title  of  the  information 
collect!  on:  NRC  Form  241,  "Report  of 
Propose  ;d  Activities  in  Non- Agreement 
States,  Areas  of  Exclusive  Federal 
Jurisdiction,  or  Offshore  Waters". 

3.  The  form  number  if  applicable: 
NRCF(irm241. 

4.  Hew  often  the  collection  is 
required:  NRC  Form  241  must  be 
submit  ed  each  time  an  Agreement  State 
license  3  wants  to  engage  in  or  revise  its 
activiti  3S  involving  the  use  of 
radioaqtive  byproduct  material  in  a  non- 
Agreen  ent  State,  areas  of  exclusive 
Federa  jurisdiction,  or  offshore  waters. 
The  NF  C  'oay  waive  the  requirements 
for  filiiig  additional  copies  of  NRC  Form 
241  duing  the  remainder  of  the 
calendi  x  year  following  receipt  of  the 
initial  I  orm  from  a  person  engaging  in 
activiti  ;s  under  the  general  license. 

5.  Wl  lo  will  be  required  or  asked  to 
report:  Any  persons  who  hold  a  specific 
license  from  an  Agreement  State  and 
want  tc  conduct  the  same  activity  in 
non-Ag  reement  States,  areas  of 
exclusi  ve  Federal  jurisdiction,  or 
offshor  J  waters  under  the  general 
license  in  10  CFR  150.20. 

6.  An  estimate  of  the  number  of 
respon!  es:  The  NRC  annually  receives 
approx  mately  4600  responses  from 
Agreen  ent  States  associated  with  NRC 
Form  2  n.  These  responses  include  200 
initial  i  eciprocity  requests  on  NRC  Form 
241,  and  1100  revisions  and  3300 
clarificiitions  of  the  information 
submitted  on  the  forms. 

7.  The  estimated  number  of  aimual 
respon(  lents:  200  respondents. 

8.  At  estimate  of  the  total  number  of 
hours  r  eeded  annually  to  complete  the 
require  nent  or  request:  1200  hours. 


9.  An  indication  of  whether  Section 
3507(d),  Public  Law  104-13  applies: 

10.  Abstract:  Under  the  reciprocity 
provisions  of  10  CFR  part  150,  any 
Agreement  State  licensee  who  engages 
in  activities  (use  of  radioactive 
byproduct  material)  in  non-Agreement 
States,  areas  of  exclusive  Federal 
jurisdiction,  or  offshore  waters,  under 
the  general  license  in  Section  150.20,  is 
required  to  file  four  copies  of  NRC  Form 
241,  "Report  of  Proposed  Activities  in 
Non- Agreement  States,  Areas  of 
Exclusive  Federal  Jurisdiction,  or 
Offshore  Waters,"  and  four  copies  of  its 
Agreement  State  license  at  least  3  days 
before  engaging  in  each  such  activity. 
This  mandatory  notification  permits 
NRC  to  schedule  inspections  of  the 
activities  to  determine  whether  the 
activities  are  being  conducted  in 
accordance  with  requirements  for 
protection  of  the  public  health  and 
safety. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Docxmient  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  dociiment  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signatiire  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  9,  1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0013), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 

Conunents  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  }o.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  99-11672  Filed  5-7-99;  8:45  am] 

BILLING  COOC  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Registration  Certificate — in 
vitro  Testing  with  Byproduct  Material 
Under  General  License. 

3.  The  fonn  number  if  applicable: 
NRC  Form  483. 

4.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  validated 
copy  of  NRC  Form  483  with  an  assigned 
registration  number.  In  addition,  any 
changes  in  the  information  reported  on 
NRC  Form  483  must  be  reported  in 
writing  to  the  Commission  within  30 
days  after  the  effective  date  of  such 
change. 

5.  Who  will  be  required  or  asked  to 
report:  Any  physician,  veterinarian  in 
the  practice  of  veterinary  medicine, 
clinical  laboratory  or  hospital  which 
desires  a  general  license  to  receive, 
acquire,  possess,  transfer,  or  use 
specified  units  of  byproduct  material  in 
certain  in  vitro  clinical  or  laboratory 
tests. 

6.  An  estimate  of  the  number  of 
responses:  364  (104  registration 
certificates  ft-om  NRC  licensees  and  260 
registration  certificates  ft-om  Agreement 
State  licensees). 

7.  The  estimated  number  of  annual 
respondents:  364  (104  NRC  licensees 
and  260  Agreement  State  licensees). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  42  hours,  7 
minutes  per  response. 

9.  An  indication  of  whether  section 
3507(d),  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  Section  31.11  of  10  CFR 
establishes  a  general  license  authorizing 
any  physician,  clinical  laboratory, 
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veterinarian  in  the  practice  of  veterinary 
medicine,  or  hospital  to  possess  certain 
small  quantities  of  byproduct  materieil 
for  in  vitro  clinical  or  laboratory  tests 
not  involving  the  internal  or  external 
administration  of  the  byproduct 
material  or  the  radiation  therefrom  to 
human  beings  or  animals.  Possession  of 
byproduct  material  under  10  CFR  31.11 
is  not  authorized  imtil  the  physician, 
clinical  laboratory,  veterinarian  in  the 
practice  of  veterinary  medicine,  or 
hospital  has  filed  NRC  Form  483  and 
received  from  the  Commission  a 
validated  copy  of  NRC  Form  483  with 
a  registration  number. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  fi'ee  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  9,  1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0038), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301^15-7233. 

Dated  at  Rockville,  MD,  this  4th  day  of 
May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 
[FR  Doc.  99-11673  Filed  5-7-99:  8:45  am] 

BILLING  CODE  759(M)1-f> 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Nuclear  J^egulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Exercise  of  Discretion  for  an 
Operating  Facility,  NRC  Enforcement 
Policy  (NUREG-1600). 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  reactor  licensees 
and  gaseous  diffusion  plant  certificate 
holders. 

6.  An  estimate  of  the  number  of 
responses:  38  annually. 

7.  The  estimated  number  of  annual 
respondents:  38. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  2,280. 

9.  An  indication  of  whether  section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  The  NRC's  revised 
Enforcement  Policy  includes  the 
circimistances  in  which  the  NRC  may 
exercise  enforcement  discretion.  This 
enforcement  discretion  is  designated  as 
a  Notice  of  Enforcement  Discretion 
(NOED)  and  relates  to  circumstances 
which  may  arise  where  a  nuclear  power 
plant  licensee's  compliance  with  a 
Technical  Specification  Limiting 
Condition  for  Operation  or  with  other 
license  conditions  would  involve  an 
uimecessary  plant  transient  or 
performance  of  testing,  inspection,  or 
system  realignment  that  is  inappropriate 
for  the  specific  plant  conditions,  or 
unnecessary  delays  in  plant  startup 
without  a  corresponding  health  and 
safety  benefit.  Similarly,  for  a  gaseous 
diffusion  plant,  circumstances  may  arise 
where  compliance  with  a  Technical 
Safety  Requirement  or  other  certificate 
condition  would  uimecessarily  call  for  a 
total  plant  shutdown,  or, 
notwithstanding  that  a  safety, 
safeguards  or  security  feature  was 
degraded  or  inoperable,  compliance 
would  uimecessarily  place  the  plant  in 

a  transient  or  condition  where  those 
features  could  be  required. 

A  licensee  or  certificate  holder 
seeking  the  issuance  of  a  NOED  must 
provide  a  written  justification,  which 


documents  the  safety  basis  for  the 
request  and  provides  whatever  other 
information  the  NRC  staff  deems 
necessary  to  decide  whether  or  not  to 
exercise  discretion. 

A  copy  of  the  final  supporting  . 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
wvm.nrc.gov/NRC/PUBUC/OMB/ 
index.html).  The  docimient  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  9.  1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  and 
Regiilatory  Affairs  (3150-0136), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301^15-7233. 

Dated  at  Rockville,  MD,  this  4th  day  of 
May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  99-11675  Filed  5-7-99;  8:45  am] 

BILLING  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[IA  98-067] 

In  the  Matter  of  Sheila  N.  Burns;  Order 
Prohibiting  Involvement  in  NRC- 
Licensed  Activities  (Effective 
Immediately) 

I 

Sheila  N.  Bums  was  employed  as  a 
radiographer's  assistant  by  International 
Radiography  and  Inspection  Services. 
Inc.  (IRIS  or  Licensee),  Tulsa, 
Oklahoma.  IRIS  holds  License  No.  35- 
30246-01  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
34.  The  license  authorizes  IRIS  to 
possess  and  utilize  sealed  radiation 
sources  in  the  performance  of  industrial 
radiography  in  accordance  with  the 
conditions  specified  in  the  license. 


250ai 


Federal  Register/ Vol.  64.  No.  89 /Monday,  May  10,  1999 /Notices 


On  November  7,  1998,  Ms.  Bums  and 
anoth^  IRIS  employee  were  performing 
radiography  at  Sagebrush  Pipeline 
Equipment  Company  in  Sapulpa, 
Oklahoma,  using  a  radiographic 
exposure  device  (camera)  containing 
approjdmately  87  curies  of  iridium-192. 
Ms.  Bums  was  the  radiographer's 
assistaht  on  this  job:  the  other  IRIS 
employee  was  a  radiographer.  In 
accordknce  with  10  CFR  34.46,  the 
radiographer's  assistant  was  required  to 
be  under  the  personal  supervision  of  the 
radiog]  apher  when  using  the 
radiog]  aphic  exposure  device  or 
perfon  ling  radiation  surveys. 

On  November  9,  1998,  the  radiation 
safety  ifficer  for  IRIS  notified  the  NRC 
Operations  Center  in  Rockville, 
Maryland,  of  an  incident  that  occurred 
on  Novtember  7,  1998,  involving  Ms. 
Bums  I  nd  the  radiographer.  The 
incident  resulted  in  a  radiation 
exposure  to  Ms.  Bums  in  excess  of  the 
annual llimit  in  10  CFR  20.1201. 

The  1  sJRC  conducted  an  inspection 
and  iny  estigation  to  review  the 
circum  stances  surrounding  this 
incident,  and  identified  numerous 
apparent  violations  of  radiation  safety 
requirements  associated  with  this 
incideijt,  many  of  which  were 
commijted  deliberately.  The  results  of 
the  NRC  investigation  were  described  in 
an  investigation  report  issued  on 
Januar\l  5,  1999.  The  results  of  the 
inspection  were  described  in  an 
inspecnon  report  issued  on  March  3, 
1999.  On  January  25,  Febmary  4,  and 
March  18, 1999,  respectively,  the  NRC 
conducted  separate  predecisional 
enforconent  conferences  with  Ms. 
Bums,  \he  radiographer,  and  IRIS 
representatives.  The  conferences  were 
conducted  to  discuss  the  apparent 
violati<Ais  and  to  assist  the  NRC  in 
reaching;  enforcement  decisions  in  this 
matter. 

With  Aspect  to  Ms.  Bums,  the  NRC 
has  determined  that  she  engaged  in  the 
followi|[g  acts  of  deliberate  misconduct 
prohibited  by  10  CFR  30.10(a)(i)  that 
caused  tRIS  to  be  in  willful  violation  of 
regulatory  requirements  by:  (1) 
Knowingly  conducting  radiography  at  a 
site  at  which  there  was  no  radiation 
survey  instrument,  contrary  to  the 
requireiients  of  10  CFR  34.25(a);  (2) 
knowingly  conducting  radiography 
without  performing  radiation  surveys 
each  time  the  radiographic  source  was 
retumei  to  its  shielded  position 
following  an  exposure,  contrary  to  the 
requirei^ents  of  10  CFR  34.49(b);  and  (3) 
knowin  ;ly  conducting  radiography 
without  wearing  all  required  personal 
radiatio  i  monitoring  equipment. 


contrary  to  the  requirements  of  10  CFR 
34.47(a).  In  addition,  Ms.  Bums 
knowingly  provided  false  and 
misleading  information  to  IRIS's 
radiation  safety  officer  following  the 
incident,  contrary  to  the  requirements  of 
10  CFR  30.10(a)(2).  With  regard  to  the 
latter  violation,  Ms.  Bums  knowingly 
provided  IRIS  officials  with  false 
information  which  was  intended  to 
cause  them  to  believe  that  the 
radiographer  was  in  the  restroom  at  the 
time  of  the  exposure  incident,  that  she 
and  the  radiographer  had  followed 
radiation  safety  requirements  regarding 
the  use  of  radiation  survey  instruments 
and  personal  dosimetry,  that  she  had 
inadvertently  used  a  faulty  alarm 
ratemeter  that  night,  and  that  she  and 
the  radiographer  had  halted  radiography 
work  following  her  pocket  dosimeter 
going  off-scale. 

m 

The  NRC  must  be  able  to  rely  on  the 
Licensee  and  its  employees  to  comply 
with  NRC  requirements,  including  the 
requirement  to  provide  information  that 
is  complete  and  acciuate  in  all  material 
respects.  Ms.  Bums'  deliberate 
misconduct,  which  caused  IRIS  to 
violate  the  Commission's  regulations 
and  resulted  in  a  radiation  exposm-e  in 
excess  of  the  annual  limit  in  10  CFR 
20.1201,  and  her  misrepresentations  to 
IRIS  officials,  have  raised  serious  doubt 
as  to  whether  she  ceui  be  relied  upon  to 
comply  with  NRC  requirements,  and  to 
provide  complete  and  accurate 
information  to  the  NRC  and  its 
licensees. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  will  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Sheila  N.  Bums  were  permitted  at  this 
time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Sheila  N. 
Bums  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  3  years  fi-om  the  date  of 
this  Order.  Additionally,  Sheila  N. 
Bums  is  required  to  notify  the  NRC  of 
her  first  employment  in  NRC-licensed 
activities  following  the  prohibition 
period.  Furthermore,  pursuant  to  10 
CFR  2.202, 1  find  that  the  significance  of 
Sheila  N.  Bums's  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  1610,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 


and  the  Commission's  regulations  in  10 
CFR  2.202,  10  CFR  30.10,  and  10  CFR 
150.20,  It  is  Hereby  Ordered.  Effective 
Immediately,  That: 

1 .  Sheila  N.  Bums  is  prohibited  for  3 
years  from  the  date  of  this  Order  from 
engaging  in  NRC-licensed  activities. 
NRC-licensed  activities  are  those 
activities  that  are  conducted  pursuant  to 
a  specific  or  general  license  issued  by 
the  NRC,  including,  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 

2.  If  Sheila  N.  Bums  is  currently 
involved  with  another  licensee  in  NRC- 
licensed  activities,  she  must 
immediately  cease  those  activities,  and 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  employer, 
and  provide  a  copy  of  this  order  to  the 
employer. 

3.  For  a  period  of  3  years  after  the  3- 
year  period  of  prohibition  has  expired, 
Sheila  N.  Bums  shall,  within  20  days  of 
her  acceptance  of  each  emplojonent 
offer  involving  NRC-licensed  activities 
or  her  becoming  involved  in  NRC- 
licensed  activities,  as  defined  in 
Paragraph  fV.l  above,  provide  notice  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  of  the  name, 
address,  and  telephone  number  of  the 
employer  or  the  entity  where  she  is,  or 
will  be,  involved  in  NRC-licensed 
activities.  In  the  first  notification  Ms. 
Bums  shall  include  a  statement  of  her 
commitment  to  compliance  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
confidence  that  she  will  now  comply 
with  applicable  NRC  requirements. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Sheila  N.  Burns  of 
good  cause. 

V 

In  accordance  with  10  CFR  2.202,  Ms. 
Bums  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
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each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Ms.  Bums  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Conmiission,  Attn: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  to  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington, 
Texas  76011,  and  to  Ms.  Bums  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  Ms.  Bums.  If  a  person  other 
than  Ms.  Bums  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  or  her  interest 
is  adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Ms.  Bums 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Ms. 
Bums  may,  in  addition  to  demanding  a 
hearing,  at  the  tin^e  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  this  29th  day  of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness. 
[FR  Doc.  99-11670  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  7$90-01-«> 


NUCLEAR  REGULATORY 
COMMISSION 

[lA  99-002] 

In  the  Matter  of  James  S.  Dawson; 
Order  Prohibiting  Involvement  In  NRC- 
Licensed  Activities  (Effective 
Immediately) 

I 

James  S.  Dawson  was  employed  as  a 
radiographer  by  Intemational 
Radiography  and  Inspection  Services, 
Inc.  (IRIS  or  Licensee),  Tulsa, 
Oklahoma.  IRIS  holds  License  No.  35- 
30246-01  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
34.  The  license  authorizes  IRIS  to 
possess  and  utilize  sealed  radiation 
soiu-ces  in  the  performance  of  industrial 
radiography  in  accordance  with  the 
conditions  specified  in  the  license. 

n 

On  November  7, 1998,  Mr.  Dawson 
and  another  IRIS  employee  were 
performing  radiography  at  Sagebrush 
Pipeline  Equipment  Company  in 
Sapulpa,  Oklahoma,  using  a 
radiographic  exposure  device  (camera) 
containing  approximately  87  curies  of 
iridium-192.  Mr.  Dawson  was  the 
radiographer  on  this  job;  the  other  IRIS 
employee  was  a  radiographer's  assistant. 
In  accordance  with  10  CFR  34.46,  the 
radiographer's  assistant  was  required  to 
be  under  the  personal  supervision  of 
Mr.  Dawson  when  using  the 
radiographic  exposure  device  or 
performing  radiation  surveys.  Thus,  Mr. 
Dawson  was  responsible  for  assuring 
that  certain  NRC-licensed  activities 
carried  out  by  the  radiographer's 
assistant  were  being  performed 
appropriately  and  in  compliance  with 
NRC  requirements. 

On  November  9,  1998,  the  radiation 
safety  officer  for  IRIS  notified  the  NRC 
Operations  Center  in  Rockville, 
Maryland,  of  an  incident  that  occurred 
on  November  7, 1998  involving  Mr. 
Dawson  and  the  radiographer's 
assistant.  The  incident  resulted  in  a 
radiation  exposure  to  the  radiographer's 
assistant  in  excess  of  the  annual  limit  in 
10  CFR  20.1201. 

The  NRC  conducted  an  inspection 
and  investigation  to  review  the 
circumstances  surrounding  this 
incident,  and  identified  numerous 
apparent  violations  of  radiation  safety 
requirements  associated  with  this 
incident,  many  of  which  were 
committed  deliberately.  The  residts  of 
the  NRC  investigation  were  described  in 
an  investigation  report  issued  on 
January  5,  1999.  The  results  of  the 


inspection  were  described  in  an 
inspection  report  issued  on  March  3, 
1999.  On  January  25,  February  4,  and 
March  18,  1999,  respectively,  the  NRC 
conducted  separate  predecisional 
enforcement  conferences  with  the 
radiographer's  assistant,  Mr.  Dawson, 
and  IRIS  representatives.  The 
conferences  were  conducted  to  discuss 
the  apparent  violations  and  to  assist  the 
NRC  in  reaching  enforcement  decisions 
in  this  matter. 

With  respect  to  Mr.  Dawson,  the  NRC 
has  determined  that  he  engaged  in  the 
following  acts  of  deliberate  misconduct 
prohibited  by  10  CFR  30.10(a)(i)  that 
caused  IRIS  to  be  in  willful  violation  of 
regulatory  requirements  by:  (1) 
Knowingly  conducting  radiography  at  a 
site  at  which  there  was  no  radiation 
survey  instrument,  contrary  to  the 
requirements  of  10  CFR  34.25(a);  (2) 
knowingly  conducting  radiography 
without  performing  radiation  surveys 
each  time  the  radiographic  source  was 
retiimed  to  its  shielded  posidon 
following  an  exposure,  contrary  to  the 
requirements  of  10  CFR  34.49(b):  (3) 
knowingly  conducting  radiography 
without  wearing  all  of  the  required 
personal  radiation  monitoring 
equipment,  contrary  to  the  requirements 
of  10  CFR  34.47(a);  (4)  knowingly 
permitting  the  radiographer's  assistant 
to  resume  work  associated  with  licensed 
material  after  the  radiographer's 
assistant's  pocket  dosimeter  went  off- 
scale  and  before  a  determination  of  the 
radiographer's  assistant's  radiation 
exposure  had  been  made,  contrary  to  the 
requirements  of  10  CFR  34.47(d);  and  (5) 
knowingly  failing  to  inmiediately 
contact  the  IRIS  radiation  safety  officer 
after  the  radiographer's  assistant's 
pocket  dosimeter  went  off-scale, 
contrary  to  the  requirements  of  IRIS's 
operating  and  emergency  procedures 
(i.e..  Item  3.1.2.1  IRIS'  Radiation  Safety 
Manual).  In  addition,  Mr.  Dawson 
knowingly  provided  false  and 
misleading  information  to  IRIS's 
radiation  safety  officer  following  the 
incident,  contrary  to  the  requirements  of 
10  CFR  30.10(a)(2).  With  regard  to  the 
latter  violation,  Mr.  Dawson  knowingly 
provided  IRIS  officials  with  false 
information  which  was  intended  to 
cause  them  to  believe  that  Mr.  Dawson 
was  in  the  restroom  at  the  time  of  the 
exposure  incident,  that  he  and  the 
radiographer's  assistant  had  followed 
radiation  safety  requirements  regarding 
the  use  of  radiation  survey  instruments 
and  personal  dosimetry,  and  that  he  had 
halted  radiography  work  following  the 
radiographer's  assistant's  pocket 
dosimeter  going  off-scale. 


25081 


Federal  Register / Vol.  64,  No.  89 /Monday.  May  10,  1999 /Notices 


m 

The  NJRC  must  be  able  to  rely  on  the 
Licens  je  and  its  employees  to  comply 
with  N  RC  requirements,  including  the 
requin  ment  to  provide  information  that 
is  com  )lete  and  accurate  in  all  material 
respec  s.  Mr.  Dawson's  deliberate 
miscoi  duct,  which  caused  IRIS  to 
violate  the  Commission's  regulations 
and  res  ulted  in  a  radiation  exposure  to 
the  rad  iographer's  assistant  in  excess  of 
the  anriual  limit  in  10  CFR  20.1201,  and 
his  misrepresentations  to  IRIS  officials, 
have  r»sed  serious  doubt  as  to  whether 
he  can  ae  relied  upon  to  comply  with 
NRC  requirements,  and  to  provide 
comple  te  and  accurate  information  to 
the  NR  Z  and  its  licensees. 

Consequently,  I  lack  the  requisite 
reason!  ble  assurance  that  licensed 
activiti  3s  will  be  conducted  in 
compli  mce  with  the  Commission's 
require  ments  and  that  the  health  and 
safety  c  f  the  public  will  be  protected  if 
James  f .  Dawson  were  permitted  at  this 
time  to  be  involved  in  NRC-licensed 
activiti  js.  Therefore,  the  public  health, 
safety  a  nd  interest  require  that  James  S. 
Dawsoi  I  be  prohibited  from  any 
involve  ment  in  NRC-licensed  activities 
for  a  pe  riod  of  5  years  from  the  date  of 
this  On  ler.  Additionally.  James  S. 
Dawsoi  I  is  required  to  notify  the  NRC  of 
his  first  employment  in  NRC-licensed 
activiti(!s  following  the  prohibition 


period. 


Furthermore,  pursuant  to  10 


CFR  2.2  02, 1  find  that  the  significance  of 


James  S 
above 


l!l 


Dawson's  conduct  described 
such  that  the  public  health, 
safety  a  ad  interest  require  that  this 
Order  h  b  immediately  effective. 

IV 
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Accofdingly,  pursuant  to  sections  81, 
li,  161o,  182  and  186  of  the 

Act  of  1954,  as  amended. 
Commission's  regulations  in  10 

10  CFR  30.10,  and  10  CFR 
it  is  hereby  ordered,  effective 
that: 
S.  Dawson  is  prohibited  for 
Tom  the  date  of  this  Order  ft-om 
in  NRC-licensed  activities, 
activities  are  those 
s  that  are  conducted  pursuant  to 
c  or  general  license  issued  by 
including,  but  not  limited  to, 

of  Agreement  State 
conducted  pursuant  to  the 
granted  by  10  CFR  150.20. 
es  S.  Dawson  is  currently 
with  another  licensee  in  NRC- 
activities.  he  must  immediately 

activities,  and  inform  the 
he  name,  address  and  telephone 
of  the  employer,  and  provide  a 

order  to  the  employer, 
a  period  of  5  years  after  the  5- 
of  prohibition  has  expired, 


activities 


Jim 


thsse 


James  S.  Dawson  shall,  within  20  days 
of  his  acceptance  of  each  employment 
offer  involving  NRC-licensed  activities 
or  his  becoming  involved  in  NRC- 
licensed  activities,  as  defined  in 
Paragraph  IV.  1  above,  provide  notice  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  of  the  name, 
address,  and  telephone  nimiber  of  the 
employer  or  the  entity  where  he  is,  or 
will  be,  involved  in  NRC-licensed 
activities.  In  the  first  notification  Mr. 
Dawson  shall  include  a  statement  of  his 
commitment  to  compliance  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
confidence  that  he  will  now  comply 
with  applicable  NRC  requirements. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  James  S.  Dawson  of 
good  cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Dawson  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Dawson  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  to  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington, 
Texas  76011,  and  to  Mr.  Dawson  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  Mr.  Dawson.  If  a  person  other 
than  Mr.  Dawson  requests  a  hearing, 
that  person  shall  set  forth  with 


particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
Dawson  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
Dawson  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  this  29th  day  of  April  1999. 
For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Deputy  Executive  Director  for  Regulatory 

Effectiveness. 

[FR  Doc.  99-11671  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  759(M11-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Company,  et  al.; 
Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  (FOL)  Nos. 
NPF-87  and  No.  NPF-89  issued  to 
Texas  Utilities  Electric  Company,  et  al. 
(the  licensee),  for  operation  of  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES).  Units  1  and  2,  respectively, 
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located  at  site  in  Somervell  County, 
Texas. 

The  proposed  amendments  would 
change  the  FOL  for  Unit  2  and  the 
Technical  Specifications  for  Units  1  eind 
2  to  reflect  an  increase  in  allowable 
thermal  power  to  3445  megawatts 
(thermal),  an  increase  of  approximately 
1  percent. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  9,  1999,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hparing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  'accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  702 
College.  P.O.  Box  19497,  Arlington, 
Texas.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiu-e  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001,  and  to 


George  L.  Edgar,  Esq.,  Morgan,  Lewis 
and  Bockius,  1800  M  Street,  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  December  21,  1998, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  University  of  Texas  at  Arlington 
Library,  Government  Publications/ 
Maps,'702  College.  P.O.  Box  19497. 
Arlington,  Texas. 

Dated  at  Rockville,  Mar\land,  this  3rd  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
David  H.  lafFe, 

Senior  Project  Manager,  Section  J.  Project 
Directorate  IV  &  Decommissioning.  Division 
of  Licensing  Project  Management.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  9*-11676  Filed  5-7-99:  8:45  am] 

BILUNQ  CODE  7S9(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Public  Meeting  of  the 
Interagency  Steering  Committee  on 
Radiation  Standards 

AGENCIES:  Nuclear  Regulatory 
Commission  and  Environmental 
Protection  Agency. 
ACTION:  Notice  of  public  meeting. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  host  a  meeting 
of  the  Interagency  Steering  Committee 
on  Radiation  Standards  (ISCORS)  on 
Jime  10,  1999,  in  Rockville,  Maryland. 
The  purpose  of  ISCORS  is  to  foster  early 
resolution  and  coordination  of 
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reguli  itory  issues  associated  with 
radia  ion  standards. 

Ag(  incies  represented  on  ISCORS 
include  the  U.S.  Nuclear  Regulatory 
Conui  lission,  U.S.  Environmental 
Protection  Agency,  U.S.  Department  of 
Energy,  U.S.  Department  of  Defense, 
U.S.  I  lepartment  of  Transportation,  the 
OccuBationed  Safety  and  Health 
Administration  of  the  U.S.  Department 
of  Lagor,  the  U.S.  Department  of  Health 
and  Human  Services,  and  any  successor 
agencies.  The  Office  of  Science  and 
Technology  Policy,  the  Office  of 
Management  and  Budget,  and  a  State 
representative  are  observers  at  meetings. 

The  objectives  of  ISCORS  are  to:  (1) 
Facili  ate  a  consensus  on  allowable 
levels  of  radiation  risk  to  the  public  and 
workers;  (2)  promote  consistent  and 
scient  fically  sound  risk  assessment  and 
risk  mlanagement  approaches  in  setting 
and  irtiplementing  standards  for 
occup  itional  and  public  protection  from 
ionizing  radiation;  (3)  promote 
compl  Bteness  and  coherence  of  Federal 
standa  rds  for  radiation  protection;  and 
(4)  identify  interagency  radiation 
protec  tion  issues  and  coordinate  their 
resolu  ion. 

ISC<  )RS  meetings  include 
presertations  by  the  chairs  of  the 
subcoi  omittees  and  discussion  of 
ciurent  radiation  protection  issues. 
Conuii  ittee  meetings  normally  involve 
pre-de"isional  intra-govemmental 
discussions  and,  as  such,  are  normally 
not  op  3n  for  observation  by  members  of 
the  pu  5lic  or  media.  However,  for  the 
June  1  )  meeting,  all  interested  members 
of  the  jublic  are  invited  to  attend. 
DATES:  The  meeting  will  be  held  from  1 
p.m.  tc  4  p.m.  on  Thursday,  June  10, 
1999. 

ADDRE$SES:  The  meeting  will  be  held  in 
the  NFJC  auditorium,  at  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville. 
Maryland  20852. 

Sum  maries  of  previous  ISCORS 
meetings  are  available  at  the  NRC's 
Public  Document  Room,  2120  L  Street, 
NW  (L)wer  Level),  Washington,  DC 
20555;  telephone  202-634-3273;  fax 
202-6-4-3343. 

FOR  FU  »THER  INFORMATION,  CONTACT: 
Patriciii  A.  Santiago,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclea  r  Regulatory  Commission, 
Washington,  DC  20555,  telephone  301- 
415-72  69;  fax  301-415-5398;  E-mail 
pas2@IJRC.GOV. 

SUPPLE  l«ENTARY  INFORMATION:  Visitor 
parkin] ;  around  the  NRC  building  is 
Umitec  ;  however,  the  workshop  site  is 
locatec  adjacent  to  the  White  Flint 
Metro  ',  Itation  on  the  Red  Line.  Seating 


for  the  public  will  be  on  a  first-come, 
first-served  basis. 

Dated  at  Rockville,  MD,  this  26th  day  of 
April  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  W.N.  Hickey, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  99-11674  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  759<M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Thursday,  May  6,  1999. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  May  6 

9:00  a.m. — Briefing  on  Operating 
Reactors  and  Fuel  Facilities  (Public 
Meeting)  (Contact:  Glenn  Tracy,  301- 
415-1725). 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording) — (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 
William  M.  Hill,  Jr., 
SECY,  Tracking  Officer,  Office  of  the 
Secretary,  5/5/99. 

(FR  Doc.  99-11795  Filed  5-6-99;  12:10  pro] 

BILUNG  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 


Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Rule  17f-2(e);  SEC  File  No.  270-37;  OMB 
Control  No.  3235-0031 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17f-2(e)  requires  members  of 
national  securities  exchanges,  brokers, 
dealers,  registered  transfer  agents,  and 
registered  clearing  agencies  claiming 
exemption  from  the  fingerprinting 
requirements  of  Rule  1 7f-2  to  prepare 
and  maintain  a  statement  supporting 
their  claim  for  exemption. 
Approximately  75  respondents  incur  an 
aimual  total  burden  of  37.5  hours 
complying  with  the  requirements  of 
Rule  17f-2(e). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 

Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Officer  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW,  Washington,  DC  20549. 

Dated:  April  28,  1999. 
Margaret  H.  McFaj-land, 

Deputy  Secretary. 

[FR  Doc.  99-11601  Filed  5-7-99;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23824:812-11566] 

Warburg  Pincus  Asset  Management, 
Inc.,  et  al.;  Notice  of  Application 

May  5, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  15(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the 
implementation,  without  prior 
shareholder  approval,  of  certain 
advisory  and  sub-advisory  agreements 
in  connection  with  the  acquisition 
("Acquisition")  of  Warburg  Pincus 
Asset  Management  Holdings,  Inc. 
("Warburg  Holdings")  by  Credit  Suisse 
Group  ("Credit  Suisse").  The  order 
would  cover  a  period  of  up  to  150  days 
following  the  later  of:  (i)  The  date  on 
which  the  Acquisition  is  consummated 
(the  "Acquisition  Date"),  or  (ii)  the  date 
on  which  the  requested  order  is  issued 
(but  in  no  event  later  than  December  31, 
1999).  The  order  also  would  permit  the 
payment  of  all  fees  earned  under  the 
new  advisory  agreements  during  this 
period  following  shareholder  approval. 
APPLICANTS:  Warburg  Pincus  Asset 
Management,  Inc.  ("Warburg"),  Credit 
Suisse  Asset  Management  ("CSAM- 
U.S."),  Abbott  Capital  Management,  LLC 
("Abbott")  and  Blackrock  Institutional 
Management  Corporation  ("Blackrock") 
(collectively,  the  "Advisers"). 
FILING  DATES:  The  application  was  filed 
on  April  7,  1999.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application,  the  substance  of  which  is 
reflected  in  this  notice,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  27,  1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Warburg,  466  Lexington  Avenue, 
New  York,  NY  10017.  CSAM-U.S..  One 
Citicorp  Center,  153  East  53rd  Street, 
New  York,  NY  10022.  Abbott,  50  Rowes 
Wharf,  Suite  240,  Boston,  MA  02110- 
3328.  Blackrock,  345  Park  Avenue,  New 
York,  NY  10154. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Grossnickle,  Attorney-Adviser, 
at  (202)  942-0526,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Office  of  Investment  Company 
Regiilation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Warburg,  a  Delaware  corporation,  is 
an  investment  adviser  registered  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act").  Abbott,  a  Delaware 
limited  liability  company,  is  an 
investment  adviser  registered  under  the 
Advisers  Act.  Blackrock,  a  Delaware 
corporation,  is  an  investment  adviser 
registered  under  the  Advisers  Act. 
Warburg  is  a  wholly-owned  subsidiary 
of  Warburg  Holdings. 

2.  Warburg  serves  as  the  adviser  or 
sub-adviser  to  various  management 
investment  companies  registered  under 
the  Act  ("Fimds").'  Abbott  serves  as 
sub-adviser  to  four  of  the  Funds, 
Warburg,  Pincus  Global  Post- Venture 


'  Warburg  serves  as  the  adviser  to  the  following 
funds:  Warburg,  Pincus  Balanced  Fund,  Inc.. 
Warburg,  Pincus  Capital  Appreciation  Fund, 
Warburg,  Pincus  Cash  Reser\'e  Fund,  Inc..  Warburg. 
Pincus  Emerging  Growth  Fund,  Inc..  Warburg, 
Pincus  Emerging  Markets  Fund,  Inc.,  Warburg, 
Pincus  Fixed  Income  Fund,  Warburg,  Pincus  Global 
Fixed  Income  Fund.  Inc.,  Warburg,  Pincus  Global 
Post- Venture  Capital  Fund,  Inc.,  Warburg,  Pincus 
Growth  &  Income  Fund,  Inc.,  Warburg.  Pincus 
Health  Sciences  Fund.  Inc.,  Warburg,  Pincus 
Institutional  Fund,  Inc.,  Warburg,  Pincus 
Intermediate  Maturity  GovemmenfFund,  Inc., 
Warburg,  Pincus  International  Equity  Fund,  Inc.. 
Warburg,  Pincus  International  Small  Company 
Fund,  Inc.,  Warburg,  Pincus  japan  Growth  Fund. 
Inc.,  Warburg,  Pincus  Japan  Small  Company  Fund, 
Inc.  Warburg,  Pincus  Major  Foreign  Markets  Fund, 
Inc.,  Warburg,  Pincus  New  York  Intermediate 
Municipal  Bond  Fund,  Inc.,  Warburg,  Pincus  New 
York  Tax  Exempt  Fund,  Inc.,  Warburg,  Pincus  Post- 
Venture  Capital  Funds.  Inc.,  Warburg,  Pincus  Small 
Company  Grovrth  Fund,  Inc.,  Warburg,  Pincus 
Small  Company  Value  Fund,  Inc.,  Warburg,  Pincus 
Trust,  Warburg.  Pincus  Trust  n,  Warburg,  Pincus 
WorldPerks  Money  Market  Fund,  Inc.,  and 
Warburg.  Pincus  WorldPerks  Tax  Free  Money 
Market  Fund,  Inc.  Warburg  serves  as  a  sub-adviser 
to  the  Growth  and  Income  Portfolio  of  the  Variable 
Investors  Series  Trust,  the  International  Growth 
Fund  of  WM  Trust  II,  and  the  International  Growrth 
Fund  of  the  WM  Variable  Trust. 


Capital  Fund,  Inc.,  Warburg,  Pincus 
Post- Venture  Capital  Fund,  Inc.,  and  the 
Post- Venture  Capital  Portfolios  of 
Warburg,  Pincus  Institutional  Fund, 
Inc.,  and  Warburg,  Pincus  Trust. 
Blackrock  serves  as  a  sub-adviser  to  four 
of  the  Funds,  but  is  seeking  relief  only 
with  respect  to  two  Funds,  Warburg, 
Pincus  WorldPerks  Money  Market 
Fund,  Inc.  and  Warburg,  Pincus 
WorldPerks  Tax  Free  Money  Market 
Fund,  Inc.  The  advisory  and  sub- 
advisory  agreements  currently  in  effect 
between  the  Advisers  and  the  Funds  are 
each  referred  to  as  an  "Existing 
Advisory  Agreement"  and  collectively, 
as  the  "Existing  Advisory  Agreements." 

3.  On  February  15,  1999,  Warburg 
Holdings  entered  into  an  acquisition 
agreement  with  Credit  Suisse,  under 
which  Warburg  Holdings  will  be 
acquired  by  Credit  Suisse.  Credit  Suisse, 
a  Switzerland  corporation,  is  a  global 
financial  services  company.  Applicants 
expect  the  Acquisition  to  be 
consummated  in  June  1999.  Upon 
consimunation  of  the  Acquisition, 
Credit  Suisse  intends  to  combine 
Warburg  with  CSAM-U.S.  (the 
"Reorganization").  Such  combined 
businesses  are  expected  to  be  conducted 
by  CSAM-U.S.  as  a  wholly-owned  U.S. 
subsidiary  of  Credit  Suisse  (the  "New 
Adviser").  The  Reorganization  is 
expected  to  occur  simultaneously  with 
the  Acquisition.  CSAM-U.S.  is 
registered  as  an  investment  adviser 
under  the  Advisers  Act.  New  Adviser 
will  succeed  to  CSAM-U.S. 's 
registration  under  the  Advisers  Act  after 
the  Reeorganization. 

4.  Applicants  state  that  the 
Acquisition  will  result  in  an  assignment 
and  thus  the  automatic  termination  of 
the  Existing  Advisory  Agreements. 
Applicants  also  state  that  the 
Reorganization  may  be  deemed  an 
assignment  of  each  Fund's  Existing 
Advisory  Agreements  if  it  does  not 
occur  simultaneously  with  the 
Acquisition.  Applicants  requests  an 
exemption  to  permit  the 
implementation,  without  prior 
shareholder  approval,  of  new  advisory 
and  sub-advisory  agreements  with 
respect  to  the  Funds  ("New  Advisory 
Agreements").  The  requested  exemption 
will  cover  the  period  of  not  more  than 

1 50  days  beginning  on  the  later  of  the 
Acquisition  Date  or  the  date  of  the 
issuance  of  the  requested  order  and 
continuing  with  respect  to  each  Fund 
through  the  date  on  which  each  New 
Advisory  Agreement  is  approved  or 
disapproved  by  the  Fund's 
shareholders,  but  in  no  event  lalor  than 
December  31, 1999  ("Interim  Period"). 
Applicants  represent  that  the  New 
Advisory  Agreements  will  contain 
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substs  Jitially  tlie  same  terms  and 
condi  ions  as  tlie  Existing  Advisory 
Agree  ments,  except  in  each  case  for  the 
eifecti  ve  and  the  termination  dates. 
Applicants  ftirther  represent  that  each 
Fund  vill  receive,  during  the  Interim 
Perioc ,  the  same  scope  and  quality  of 
investment  advisory  services,  provided 
in  the  same  manner  by  substantially  the 
same  j  lersoimel,  at  the  same  fee  levels 
as  it  n  ceived  prior  to  the  Acquisition. 

5.  A  jplicants  state  that  the  board  of 
direct(  rs  of  each  Fund  (the  "Board") 
will  meet  prior  to  the  Acquisition  Date 
to  con  lider  approval  of  the  New 
Advis(  iry  Agreements  and  submission  of 
the  Ne  w  Advisory  Agreements  to  the 
shareh  olders  for  their  approval,  in 
accord  ance  with  section  15(c)  of  the 
Act. 2  J  applicants  state  that  the  Board 
will  e\  aluate  whether  the  terms  of  the 
New  A  dvisory  Agreements  are  in  the 
best  in  :erests  of  the  Funds  and  their 
shareh  aiders. 

6.  A;  )plicants  submit  that  it  will  not 
be  pos  ible  to  obtain  shareholder 
approval  of  the  New  Advisory 
Agreen  lents  in  accordance  with  section 
15(a)  o  the  Act  prior  to  the  Acquisition 
Date.  A  pplicants  state  that  each  Fund 
will  promptly  schedule  a  meeting  of 
sharehi  ilders  to  vote  on  the  approval  of 
the  Nei  v  Advisory'  Agreements  to  be 
held  dv  ring  the  Interim  Period. 

7.  Af  plicants  also  request  an 
exempt  ion  to  permit  the  Advisers  to 
receive  from  each  Fund  all  fees  earned 
under  t  le  New  Advisory  Agreements 
during  :he  Interim  Period,  if  and  to  the 
extent  I  he  New  Advisory  Agreements 
are  approved  by  the  shareholders  of 
each  Fi  nd.^  Applicants  propose  to  enter 
into  an  escrow  arrangement  with  an 
unaffili  ited  financial  institution  (the 
"Escro\/  Agent").  Advisory  fees  payable 
by  the  I  unds  to  the  Advisers  under  the 
New  A<  visory  Agreements  during  the 
Interim  Period  will  be  paid  into  an 
interest  bearing  escrow  account 
maintai  led  by  the  Escrow  Agent.  The 
amount  5  in  the  Escrow  account 
(includi  ng  interest  earned  on  such  paid 
fees)  wi  1  be  paid  to  the  Advisers  only 
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itlants  acknowledge  that,  to  the  extent  thai 
of  any  Fund  cannot  meet  to  approve  a 
iory  Agreement  prior  to  the  Acquisiiion 
Fund  may  not  rely  on  the  exemptive 
requ  >sted  in  this  application. 
Applic  mts  state  that  if  the  Acquisition  Date 
i  isuance  of  the  requested  order,  the 
ill  continue  to  serve  as  Advisers  after  the 
Date  (and  prior  to  the  issuance  of  the 
manner  consistent  with  their  fiduciary 
■  jnue  to  provide  advisory  services  to  the 
though  approval  of  the  New  Advisory 
has  not  yet  been  secured  from  the 
sh^holders.  Applicants  also  state  that  the 
be  required  to  pay,  with  respect  to  the 
'  receipt  of  the  order,  no  more  than  the 
■-pocket  costs  to  the  Advisers  for 
idvisory  services. 


coi  itinue  I 


i  eve  I 
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after  the  New  Advisory  Agreements  are 
approved  by  the  shareholders  of  the 
relevant  Fund  in  accordance  with 
section  15(a)  of  the  Act.  If  shareholder 
approval  is  not  obtained  and  the  Interim 
Period  has  ended,  the  Escrow  Agent  will 
return  the  escrow  amounts  to  the 
appropriate  Fund.  Before  the  release  of 
any  such  escrow  amounts,  the  Boards 
will  be  notified. 

Applicant's  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  person  to  serve  or  act 
as  an  investment  adviser  of  a  registered 
investment  company,  except  pursuant 
to  a  written  contract  that  has  been 
approved  by  the  vote  of  a  majority  of  the 
outstanding  voting  securities  of  such 
registered  investment  company.  Section 
15(a)  of  the  Act  further  requires  that 
such  written  contract  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment."  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  an 
investment  advisory  or  investment  sub- 
advisory  contract  by  the  assignor  or  of 
a  controlling  block  of  the  assignor's 
outstanding  voting  securities  by  a 
security  holder  of  the  assignor. 

2.  Applicants  state  that  the 
Acquisition  will  result  in  an  assignment 
of  the  Existing  Advisory  Agreements 
and  the  Existing  Advisory  Agreements 
will  terminate  by  their  own  terms. 
Applicants  further  state  that  if  the 
Reorganization  occurs  after  the 
Acquisition,  the  then-existing  advisory 
agreements  will  be  transferred  to  the 
New  Adviser,  which  could  be  deemed 
to  constitute  an  assigimient  of  those 
agreements. 

3.  Rule  15a-4  under  the  Act  provides, 
in  pertinent  part,  that  if  an  investment 
advisory  contract  with  a  registered 
investment  company  is  terminated  by 
an  assignment,  the  adviser  may 
continue  to  serve  for  120  days  under  a 
written  contract  that  has  not  been 
approved  by  the  company's 
shareholders,  provided  that:  (a)  The  new 
contract  is  approved  by  that  company's 
board  of  directors  (including  a  majority 
of  the  non-interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholders;  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  connection 
with  the  assignment.  Applicants  state 
that  they  cannot  rely  on  rule  15a-4 
because  of  the  benefits  to  Warburg 
arising  fi-om  the  Acquisition. 


4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
piuposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

5.  Applicants  note  that  the  terms  and 
timing  of  the  Acquisition  were 
determined  in  response  to  a  number  of 
factors  beyond  the  scope  of  the  Act  and 
substantially  unrelated  to  the  Funds. 
Applicants  state  that  it  may  not  be 
possible  for  the  Funds  to  obtain 
shareholder  approval  of  the  New 
Advisory  Agreements  prior  to  the 
Acquisition  Date.  Applicants  submit 
that  the  Boards  will  meet  to  approve  the 
New  Advisory  Agreements  prior  to  the 
Acquisition  Date,  in  accordance  with 
section  15(c)  under  the  Act. 

6.  Applicants  submit  that  the 
Advisers  will  take  all  appropriate 
actions  to  ensure  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Funds  dimng  the 
Interim  Period  will  be  at  least 
equivalent  to  the  scope  and  quality  of 
services  previously  provided.  During 
the  Interim  Period,  the  Advisers  will 
operated  under  the  New  Advisory 
Agreements,  which  will  be  substantially 
the  same  as  the  respective  Existing 
Advisory  Agreements,  except  for  the 
effective  and  the  termination  dates. 
Applicants  state  that  the  fees  to  be  paid 
dxu-ing  the  Interim  Period  will  not  be 
greater  than  the  fees  currently  paid  by 
the  Funds.  Applicants  also  assert  that 
allowing  the  implementation  of  the  New 
Advisory  Agreements  will  ensure  that 
there  will  be  no  disruption  to  the 
investment  program  and  the  delivery  of 
related  services  to  the  Funds. 

Applicant's  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  New  Advisory  Agreements  will 
contain  substantially  the  same  terms 
and  conditions  as  the  Existing  Advisory 
Agreements,  except  for  the  dates  of 
execution  and  termination. 

2.  The  portion  of  the  advisory  fees 
earned  by  the  Advisers  diu-ing  the 
Interim  Period  will  be  maintained  in  an 
interest-bearing  escrow  account 
(including  interest  earned  on  such 
amounts),  and  amoimts  in  the  account 
will  be  paid:  (a)  To  the  applicable 
Adviser  after  the  requisite  approval  of 
each  New  Advisory  Agreement  by  the 
relevant  Fimd's  shareholders  is 
obtained;  or  (b)  in  the  absence  of  such 
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approval  by  the  end  of  the  Interim 
Period,  to  the  Fund. 

3.  Each  Fund  will  promptly  schedule 
a  meeting  of  shareholders  to  vote  on  the 
approval  of  the  New  Advisory 
Agreements  to  be  held  diu"ing  the 
Interim  Period. 

4.  Warbiu-g  will  pay  the  costs  of 
preparing  and  filing  the  application,  and 
Warburg  and  Credit  Suisse  will  pay  the 
costs  relating  to  the  solicitation  and 
approval  of  the  Funds'  shareholders  of 
the  New  Advisory  Agreements. 

5.  The  Advisers  will  take  all 
appropriate  actions  to  ensure  that  the 
scope  and  quality  of  advisory  and  other 
services  provided  to  the  Funds  by  the 
Advisers  during  the  Interim  Period  will 
be  at  least  equivalent,  in  the  judgment 
of  the  respective  Boards,  including  a 
majority  of  the  directors  who  are  not 
"interested  persons"  of  the  Funds,  as 
defined  in  section  2(a)(19)  of  the  Act 
("Disinterested  Directors"),  to  the  scope 
and  quality  of  services  currently 
provided  under  the  Existing  Advisory 
Agreements.  In  the  event  of  any  material 
change  in  the  personnel  providing 
services  pursuant  to  the  New  Advisory 
Agreements,  the  Advisers  will  apprise 
and  consult  with  the  relevant  Fund's 
Board  to  ensure  that  the  Boards, 
including  a  majority  of  the  Disinterested 
Directors,  are  satisfied  that  the  services 
provided  will  not  be  diminished  in 
scope  or  quality. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority- 
Margaret  H.  McFariand, 
Deputy  Secretary. 

|FR  Doc.  99-11691  Filed  5-7-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41357;  File  No.  SR-CBOE- 
99-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Options  on  the  Dow 
Jones  High  Yield  Select  10  Index  and 
RAES  Order  Size 

April  30,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
{"Act")  1  and  Rule  19b-4  thereunder,  ^ 
notice  is  hereby  given  that  on  February 
10,  1999,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 


115U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE"  or  "Exchange") 
proposes  to  increase  the  maximum  size 
of  orders  on  the  Dow  Jones  High  Yield 
Select  10  Index  ("index"),  from  20  to 
100  contracts,  eligible  for  entry  into 
CBOE's  Retail  Automated  Execution 
System  ("RAES"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  propose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  sunmiaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  piu^pose  of  the  proposed  rule 
change  is  to  add  an  interpretation  of 
Rule  6.8  to  allow  the  appropriate  Floor 
Procedure  Committee  ("FPC")  to 
increase  the  maximum  size  of  option 
orders  on  the  Dow  Jones  High  Yield 
Select  10  Index  ("Index"),  fi-om  20  to 
100  contracts,  eligible  for  execution 
through  RAES.  The  Exchange  expects 
this  change  to  enhance  the  depth  and 
liquidity  of  the  market  for  options  on 
the  Index. 

In  adopting  the  new  RAES  rule 
applicable  to  options  on  the  Index,  the 
appropriate  FPC  will  have  the  discretion 
to  set  the  eligible  order  size  for  RAES 
orders  up  to  one  hundred  (100) 
contracts.  The  Exchange  believes  that 
expanding  the  eligible  contract  limit 
size  for  RAES  will  provide  the  benefits 
of  more  timely  and  cost-effective 
executions  of  customer  orders  to  a 
greater  number  of  orders  than  would  be 
the  case  if  no  change  were  made; 
enhance  information  gathering  through 
the  audit  trail;  enhance  fill  reporting 
and  price  reporting;  increase  customer 
confidence;  and  reduce  transactions  that 
have  to  be  executed  manually  on  the 
trading  floor  thereby  increasing  the 


efficiency  in  the  handling  of  non-RAES 
orders. 

CBOE  believes  that  this  proposed  rule 
change  will  not  impose  any  significant 
burdens  on  the  operation,  security, 
integrity,  or  capacity  of  RAES.  but  will 
increase  the  efficiency  of  Exchange 
operations.' 

By  expanding  the  maximum  size  of 
option  orders  on  the  Dow  Jones  High 
Yield  Select  10  Index  eligible  for  entry 
through  RAES  from  20  up  to  100 
contracts,  the  proposed  rule  will  better 
serve  the  needs  of  the  CBOE's  public 
customers  and  Exchange  members  who 
make  a  market  for  such  customers  and 
is  consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the 
Exchange  Act  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceeding  the  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


3  The  SEC  has  approved  increasing  interest  rate 
option  orders  up  to  100  contracts  on  RAES.  Release 
No.  34-38002  (December  5,  1996),  61  FR  65422 
(December  12.  1996). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretay,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  2054»-O609.  Copies  of 
the  sub  mission,  all  subsequent 
amendments,  all  written  statements 
with  re  spect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commu  nications  relating  to  the 
propos(  id  rule  change  between  the 
Commiksion  and  any  person,  other  than 
those  tl  at  may  be  withheld  from  the 
public  i  n  accordance  with  the 
provisiiins  of  5  U.S.C.  552.  will  be 
availab  e  for  inspection  and  copying  in 
the  Con  imission's  Public  Reference 
Room.  (Copies  of  such  filing  will  edso  be 
availabi  e  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submis!  ions  should  refer  to  File  No. 
SR-CB(  )E-9»-06  and  should  be 
submitt  3d  by  June  1.  1999. 

For  th(  Commission  by  the  Division  of 
Market  F  egulation.  pursuant  to  delegated 
authorit)  .■• 

Margare  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  9&-11597  Filed  5-7-99;  8:45  ami 
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SECURI HES  AND  EXCHANGE 
COMMISSION 

[Release!  No.  34-41354;  File  No.  SR-NYSE- 
99-16] 
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Self-Regulatory  Organizations;  Notice 
of  Rlln0  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie  New 
York  St^k  Exchange,  Inc.  Relating  to 
Revisions  to  the  Exchange's  Floor 
Conduct  and  Safety  Guidelines 

April  30.[l999. 

PuTsui  int  to  Section  19(b)(1)  of  the 
Securiti(  IS  Exchange  Act  of  1944  > 
("Act"),  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  21, 
1999,  thi  (  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Secu  rities  and  Exchange 
Commis;;ion  ("Commission")  the 
propose(  1  rule  change  as  described  in 
Items,  I.  [I,  and  III  below,  which  Items 
have  bean  prepared  by  the  Exchange. 
The  Exchange  has  designed  this 
proposal  as  one  which  is  concerned 
solely  w  th  the  administration  of  the 
Exchang ;  under  Section  19(b)(3)(A)(iii) 
of  the  A<  t,^  and  Rule  19b-4(f)(3) 
thereunc  er,"*  which  renders  the  proposal 
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effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Floor  Conduct  and  Safety  Guidelines 
("Guidelines")  to  require  terminated  or 
transferred  Floor  employees  or  members 
to  surrender  their  Exchange-issued 
identification  card  ("Floor  bage")  to  the 
Exchange's  Security  Office  within  five 
business  days  of  termination.  In 
addition,  the  proposed  rule  would 
require  that  members  and  member 
organizations  notify  the  Security  Office 
of  a  member's  or  Floor  employee's 
termination  within  24  hours  of  the 
termination.  The  text  of  the  proposed 
rule  change  is  available  at  the  Exchange 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  purpose  of  the  Guidelines  is  to 
ensure  that  the  behavior  and  practices  of 
individuals  on  the  Floor  of  the 
Exchange  contribute  to  the  efficient, 
undisrupted  conduct  of  business  on  the 
Floor  and  do  not  jeopardize  the  safety 
or  welfare  of  others. 

Exchange  rules  require  all  members 
and  Floor  employees  of  members  and 
member  organizations  to  be  registered 
with,  and  qualified  and  approved  by, 
the  Exchange.  When  entering  and  while 
on  the  Floor,  members  and  Floor 
employees  of  members  and  member 
organizations  must  display  their  Floor 
badge  at  all  times. 

Currently,  Exchange  policy  requires 
that  the  Floor  badges  of  terminated 
employees  must  be  surrendered  to  the 
Exchange's  Seciuity  Office  or  to  the 


Exchange's  Floor  Operations  Support 
Department  within  five  business  days  of 
termination  of  employment. 

To  ensure  that  only  authorized 
members  and  Floor  employees  may  gain 
access  to  the  Floor  (thereby 
strengthening  overall  seciuity).  the 
Guidelines  will  be  revised  to  require 
that  members  and  member 
organizations: 

•  Notify  the  Security  Office  of  a 
member's  or  Floor  employee's 
termination  within  24  hoiu-s  of  the 
termination,  and 

•  Submit  the  terminated  member's  or 
Floor  employee's  badge  to  the  Security 
Office  within  five  business  days  of 
termination. 

The  Guidelines  will  incorporate  the 
requirement  for  24-hour  notice  to  and 
submission  of  Floor  badges  directly  to 
the  Security  Office,  with  no  option  to 
submit  badges  to  the  Floor  Operations 
Support  Department. 

The  required  24-hour  notification  to 
the  Security  Office  will  enable  Security 
staff  to  deactivate  Floor  badges 
electronically,  immediately  upon 
notification  and  prior  to  the  badges 
actually  being  surrendered,  thereby 
barring  access  to  the  Floor  by 
terminated  persons. 

Members  and  member  organizations 
who  reassign  members  or  Floor 
employees  to  non-Floor  functions  will 
be  subject  to  this  policy  concerning 
surrender  of  the  Floor  badges.  In 
addition  to  enhancing  Floor  security, 
this  policy  will  provide  a  centralized 
and  more  efficient  means  for 
accountability  of  Floor  badges. 

Failure  by  members  and  member 
organizations  to  adhere  to  these 
Guidelines  may  result  in  the  imposition 
of  fines  (in  the  amount  of  $1000)  in 
accordance  with  the  Guidelines. 

These  proposed  revisions  to  the 
Guidelines  do  not  affect  the  existing 
structure  of  fines,  penalties,  and 
disciplinary  actions  contained  in  the 
Guidelines;  nor  do  they  affect  the  rights 
of  members,  member  organizations  and 
Floor  employees  of  members  and 
member  organizations  to  appeal, 
pursuant  to  existing  Exchange  rules  and 
procedures,  any  penalties  that  are 
imposed  under  the  Guidelines. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act  s  which 
requires  that  the  rules  of  the  Exchange 
be  designed  to  facilitate  transactions  in 
securities  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market.  The  proposed  rule  change 


5  15  U.S.C.  78f(b)(5). 
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supports  these  goals  by  promoting  the 
efficient,  iindisrupted  conduct  of 
business  on  the  Floor. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  ftulherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  is 
concerned  solely  with  the 
administration  of  the  Exchange,  and  as 
such,  takes  effect  upon  filing  with  the 
Commission  pursuant  to  Section 
19(b)(3){A)(iii)  of  the  Act^  and  Rule 
19b--4(f)(3)  thereunder.^  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Conmiission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.8 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  v«th  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
avciilable  for  inspection  and  copying  at 


the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-99-16,  and  should  be 
submitted  by  Jime  1, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-11598  Filed  5-7-99;  8:45  am) 
BILUNG  CODE  801(H>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41353;  File  No.  SR-PCX- 
9&-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Differential  Index  Options 

April  30,  1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  1998,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  U 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Exchange  filed  with 
the  Commission  Amendments  No.  1  ^ 
and  2  "•  to  the  proposed  rule  change  on 


» 15  U.S.C.  78s(b)(3)(A)(iii). 

'17CFR240.19b-*(f)(3). 

*  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


9l7CFR20O.3O-3(a)(12). 
M5U.S.C.  78s(h)(l)- 

2  17  CFR  240.1 9b-4. 

3  See  Letter  to  Michael  A.  Walinskas,  Division  of 
Market  Regulation,  Commission,  from  Robert  P. 
Pacileo,  PCX,  dated  April  7,  1999  ("Amendment 
No.  1").  Amendment  No.  1  makes  certain  technical 
changes  to  the  proposed  rule  change.  Amendment 
No.  1  also  specifies  the  procedures  the  Exchange 
will  follow  if  an  underlying  differential  index 
previously  approved  for  options  trading  does  not 
meet  the  Exchange's  requirements  for  continued 
approval.  In  addition.  Amendment  No.  1  clarifies 
the  conditions  under  which  Exchange  Rule  6.11, 
relating  to  restrictions  on  Exchange  options 
transactions  and  exercises,  will  be  applicable  to 
Differential  Index  Options. 

*  See  Letter  to  Michael  A.  Walinskas,  Division  of 
Market  Regulation,  Commission,  from  Robert  P. 
Pacileo.  PCX,  dated  April  7, 1999  ("Amendment 
No.  2").  Amendment  No.  2  provides  information  as 
to  what  the  Exchange  will  do  to  make  adjustments 
in  value  for  differential  index  options  contracts 
when  certain  corporate  events  take  place  in  the  case 
of  Equity  Differential  and  Paired  Stock  Differential 
options,  or  when  significant  action  has  been  taken 
by  the  publisher  of  an  index  in  the  case  of  Index 
Differential  options.  Amendment  No.  2  also 
specifies  that  if  the  Exchange  chooses  as  either  a 
designated  or  benchmark  index  an  index  that  has 
been  approved  for  index  warrant  trading  only,  to 
establish  the  appropriate  position  limit  the 
Exchange  will  (i)  use  the  procedures  set  forth  in  its 
narrovNfcbased  index  options  rules  with  respect  to 
differential  options  using  a  narrow-based  index 
warrant  and  (iil  consult  with  the  Commission  with 


April  8, 1999.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
as  amended  fi-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  trade  a 
standardized  index  option,  the 
Differential  Index  Option,  whose  value 
at  expiration  will  be  based  on  the 
relative  performance  of  either  a 
designated  index  versus  a  benchmark  . 
index,  a  designated  stock  versus  a 
benchmark  index,  or  a  designated  stock 
versus  a  benchmark  stock. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piu-pose 

Proposal.  The  Exchange  is  proposing 
to  trade  a  new  type  of  standardized 
index  option,  the  Differential  Index 
Option,  that  will  offer  new  investment 
and  hedging  opportunities.^  Differential 
Index  Options  will  have  a  value  at 
expiration  based  on  an  index,  called  the 
"differential  index,"  that  measures  the 
relative  performance  of  (1)  A  designated 
index  versus  a  benchmark  index  over  a 
specific  time  period  ("Index  Differential 
Option");  (2)  a  designated  stock  versus 
a  benchmark  index  over  a  specific  time 
period  ("Equity  Differential  Option");  or 
(3)  a  designated  stock  versus  a 
benchmark  stock  over  a  specific  period 
of  time  ("Paired  Stock  Differential 
Option").  If  the  percent  gain  in  the  level 


respect  to  differential  options  using  a  broad-based 
index  warrant.  Furthermore.  Amendment  No.  2 
indicates  the  Exchange's  intent  to  trade  flexible 
exchange-traded  options  on  Differential  index 
options  and  provides  the  proposed  rule  language 
governing  these  options. 

'The  proposal  is  similar  to  filings  of  the 
American  Stock  Exchange  and  the  Chicag.^  Board 
Options  Exchange,  Inc.  See  Exchange  Act  Release 
No.  40537  (October  8.  1998).  63  FR  56052  (October 
20.  1998);  SR-CBOE-98-50. 
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of  the  c  esignated  index  or  stock  during 
the  per  od  is  greater  than  the  percent 
gain  in  the  underlying  benchmark  index 
or  stocl ,  then  a  Differential  Call  Option 
origina  ly  struck  at  the  money  will  have 
a  positi  i^e  value  at  expiration  and  a 
Differential  Put  Option  originally  struck 
at  the  money  will  expire  worthless.  If 
the  pen  lentage  gain  in  the  level  of  the 
designa  ted  index  or  stock  during  the 
period  :  s  less  than  the  percent  gain  in 
the  und  erlying  benchmark,  then  a 
Differer  tial  Put  Option  originally  struck 
at  the  n  oney  will  have  a  positive  value 
at  expirition  and  a  Differential  Call 
Option  sriginally  struck  at  the  money 
will  ex{  ire  worthless.  Thus,  a 
Differer  tial  Index  Option  affords  an 
investoi  the  opportxmity,  through  a 
single  ii  ivestment,  to  participate  in  the 
relative  out-performance  of  a  designated 
index  oi  stock  versus  a  benchmark 
index  oi  stock  (a  Differential  Call 
Option)  or  the  relative  under- 
perform  ince  of  a  designated  index  or 
stock  ve  rsus  a  benchmark  index  or  stock 
(a  Differ  ential  Put  Option)  over  the  life 
of  the  OBtion,  regardless  of  the  absolute 
perform  mce  of  the  designated  index  or 
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e?^mple.  an  investor  may  feel  that 
will  out-perform  the 
sector  for  the  next  few 
but  is  unsure  whether  the 
tschnology  sector  will  move 
lower.  If  the  investor  were  to 
the-money  standardized 
call  option,  and  the  stock 
the  option  would  expire 
.  even  if  the  stock  declined  by 
1  mailer  percentage  than  the 
sector.  On  the  other  hand,  if 
were  to  purchase  an  at-the- 
E  quity  Differential  Call  Option 
relative  performance  of  Microsoft 
PSE  Technology  100  Index 
"),  a  benchmark  measiu^e  of 
sector,  and  Microsoft 
by  a  smaller  percentage  than 
100,  the  Equity  Differential 
on  would  have  a  positive  value 
on.  Conversely,  an  investor 
ieves  that  Microsoft  will  under- 
lie Tech  100  may  purchase  at- 

Equity  Differential  Put 
If  Microsoft  under-performs 
100,  the  Differential  Put 
vill  have  a  positive  value  at 

regardless  of  whether 
itself  has  increased  or 
on  an  absolute  basis.  This 
can  be  applied  to  the  other 
differential  Options;  the 
in  the  relative  performance  of 
stock  versus  a  benchmark 
as  Microsoft  versus  Compaq 
Differential  Stock  Option"),  or 
performance  between  two 


techi  lology : 
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indexes,  such  as  the  PSE  Technology 
100  and  the  Wilshire  Small  Cap  Index 
("Differential  Index  Option"). 

a.  Differential  Calculation.  The 
underlying  security  for  a  Differential 
Index  Option  is  an  index  (called  the 
"differential  index")  of  the  performance 
of  the  designated  stock  or  index  relative 
to  the  benchmark  stock  or  index.  The 
differential  index  is  calculated  as 
follows:  on  December  31  of  each  year, 
prior  to  the  listing  of  a  Differential  Index 
Option  series,  base  reference  prices  are 
established  for  the  designated  index  or 
stock  and  the  benchmark  index  or  stock 
(typically,  the  closing  levels  on  a 
designated  business  day).  Thereafter, 
percent  changes  from  the  base  values  of 
both  the  designated  index  or  stock  and 
the  benchmark  index  or  stock  are 
continuously  calculated  and  the  percent 
change  in  the  benchmark  is  subtracted 
ft-om  the  percent  change  in  the 
designated  index  or  stock,  providing  a 
positive  nimiber  if  the  designated  index 
or  stock  has  either  out-gained  or 
suffered  a  lesser  percentage  decline  than 
the  benchmark,  and  a  negative  number 
if  the  benchmark  has  out-gained  the 
designated  index  or  stock  or  suffered  a 
lesser  percent  loss. 

The  percentage  differential  in  the 
relative  gain  or  loss  is  then  multiplied 
by  100  and  added  to  a  fixed  base  index 
value  (typically  100)  to  yield  the 
differential  index  that  will  underlie  the 
Differential  Index  Options: 
Dt=((I,/Io)-(B,/Bo))xlOO+f 
Where: 

D=differential  index; 
I=designated  index  or  security; 
B=benchmark  index  or  security; 
t=current  or  settlement  value  of  index  or 

security; 
0=base  reference  value  of  index  or 

security; 
f=a  fixed  base  index  value,  typically 
100. 
Thus,  if  the  designated  index  or 
seciu-ity  has  out-performed  the 
benchmark  by  7%,  and  the  fixed  value, 
f,  is  set  at  100,  the  differential  index 
value  would  be  107;  if  it  has  under- 
performed  by  7%,  the  differential  index 
value  would  be  93.  The  base  reference 
values  will  remain  in  effect  for  a 
predetermined,  fixed  period  (expected 
to  be  between  six  months  and  two 
years).  Similar  to  other  index  values 
published  by  the  Exchange,  the  value  of 
each  differential  index  will  be 
calculated  continuously  and 
disseminated  under  a  separate  symbol 
every  15  seconds  over  the  Consolidated 
Tape  Association's  Network  B. 

b.  Designated  Indexes,  Designated 
stocks.  Benchmark  Indexes  and 
Benchmark  Stocks.  Only  stocks  that 


meet  the  ciirrent  Exchange  Rules  for 
listing  standardized  equity  options  will 
be  eligible  designated  stocks  in  Equity 
Differential  Options.  Only  stocks  that 
meet  the  current  Exchange  Rules  for 
listing  standardized  equity  options  will 
be  eligible  designated  stocks  or 
benchmark  stocks  in  Paired  Stock 
Differential  Options.  In  this  way,  only 
the  most  liquid,  actively  traded  stocks 
will  be  considered. 

Similarly,  only  indexes  that  meet  the 
current  Exchange  Rules  for  listing 
standardized  index  options  and  have 
been  approved  for  options  or  warrant 
trading  by  the  Commission  will  be 
eligible  for  designation  either  as 
designated  indexes  or  benchmark 
indexes  in  Equity  and  Index  Differential 
Options.  In  this  way,  only  those  indexes 
already  deemed  by  the  Commission  to 
be  suitable  for  options  trading  will  be 
considered. 

c.  Expiration  and  Settlement.  The 
proposed  Differential  Index  Options 
will  be  European  style  (i.e.,  exercises 
permitted  at  expiration  only)  and  cash 
settled.  Index  Differential  Options  in 
which  both  the  designated  or 
benchmark  indexes  are  broad-based  will 
trade  between  the  hours  of  7:00  a.m.  and 
1:15  p.m..  Pacific  Time.  All  other 
Differential  Index  Options  will  trade 
between  7:00  a.m.  and  1:02  p.m.,  Pacific 
Time.  Differential  Index  Options  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  The  last  trading 
day  in  an  expiring  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
the  third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in 
expiring  options  will  cease  at  the  close 
of  trading  on  the  last  trading  day. 

While  the  Exchange  seeks  approval  to 
list  series  of  Differential  Index  Options 
as  set  forth  in  proposed  PCX  Rules  7.20 
through  7.31  and  Rule  8.102,  the 
Exchange  anticipates  that  it  will 
initially  list  only  five  series  with 
expirations  corresponding  to  the  four 
calendar  months  in  the  March  cycle  in 
the  current  calendar  year,  and  a  fifth 
series  expiring  in  March  of  the 
following  calendar  year. 

The  exercise  settlement  value  for 
Differential  Index  Options  will  be 
calculated  based  on  the  respective 
exercise  settlement  values  for 
standardized  options  on  each  of  the 
designated  and  benchmark  indexes 
expiring  on  the  same  day.  The  exercise 
settlement  value  for  Equity  Differential 
Options  will  be  calculated  based  on  the 
primary  exchange  regular-way  opening 
sale  price  of  the  designated  stock,  or,  if 
the  stock  is  traded  through  the  Nasdaq 
system,  the  first  reported  regular-way 
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sale  that  occurs  after  the  best  bid  and 
best  offer  for  that  security  are  imlocked 
and  uncrossed  and  is  greater  than  or 
equal  to  the  best  bid  and  less  than  or 
equal  to  the  best  offer  at  the  time  of  the 
reported  sale  and  the  exercise 
settlement  value  for  standardized 
options  on  the  benchmark  index 
expiring  on  the  same  day.  The  exercise 
settlement  value  for  Paired  Stock 
Differential  Options  will  be  calculated 
based  on  the  primary  exchange  regular- 
way  opening  sale  prices  of  the 
designated  and  benchmark  stocks,  or,  if 
the  stock  is  traded  through  the  Nasdaq 
system,  the  first  reported  regular-way 
sale  that  occurs  after  the  best  bid  and 
best  offer  for  that  secvuity  are  unlocked 
and  uncrossed  and  is  greater  than  or 
equal  to  the  best  bid  and  less  than  or 
equal  to  the  best  offer  at  the  time  of  the 
reported  sale. 

d.  Applicable  Exchange  Rules. 
Proposed  PCX  Rules  7.20  through  7.31 
and  Rule  8.102  will  apply  to  Differential 
Index  Options  contracts.  These  Rules 
cover  issues  such  as  surveillance, 
exercise  price  and  position  limits. 
Differential  Index  Options  will  also  be 
subject  to  (1)  the  PCX's  surveillance 
procedures  currently  used  to  monitor 
trading  in  each  of  the  Exchange's  index 
and  equity  options,  and  (2)  sales 
practice  and  suitability  rules  applicable 
to  standardized  options.  The  Exchange 
ciurently  intends  to  create  Differential 
Index  Options  using  the  indexes  and 
options  currently  traded  on  the  PCX. 

Differential  Index  Options  are 
"securities"  under  section  3(a){10)  of 
the  Act,  and  therefore  are  exempt 
pursuant  to  section  28(a)  of  the  Act  from 
any  state  law  that  prohibits  or  regulates 
the  making  or  promoting  of  wagering  or 
gaming  contracts,  or  the  operation  of 
"bucket  shops"  or  other  similar  or 
related  activities.  Differential  Index 
Options  will  be  traded  pursuant  to  the 
Exchange's  rules  and  rule  amendments 
discussed  herein,  subject  to  prior 
approval  by  the  Commission. 

e.  Position  Limits.  The  Exchange 
proposes  that  the  position  limits  for 
Differential  Index  Options  be  set  at  the 
lower  of  the  separate  position  limits  for 
standardized  index  options  trading  on 
the  designated  index  or  the  benchmark 
index.  In  the  event  that  one  or  both  of 
the  indexes  is  not  currently  the  subject 
of  standardized  index  options  trading, 
but  rather  has  been  approved  for  index 
warrant  trading  only,  then  the  Exchange 
will  establish  position  limits  as  the 
lesser  of  those  that  would  be  in  effect  for 
standardized  options  on  the  indexes  if 
such  options  were  trading.^  For  Equity 


Differential  Options,  the  Exchange 
proposes  that  the  limits  be  set  at  the 
position  limit  of  standardized  options 
trading  on  the  designated  stock.  In  the 
event  that  standardized  options 
currently  do  not  trade  on  the  designated 
stock,  the  Exchange  will  establish  a 
position  limit  at  the  level  that  would  be 
in  effect  if  standardized  options  did 
trade  on  such  stock.  For  Paired  Stock 
Differential  Options,  the  Exchange 
proposes  that  the  position  limits  be  set 
at  the  lower  of  the  separate  position 
limits  of  standardized  equity  options 
trading  on  the  designated  or  benchmark 
stocks.  In  the  event  that  one  or  both  of 
the  stocks  is  not  currently  the  subject  of 
standardized  options  trading,  then  the 
Exchange  will  establish  position  limits 
as  the  lesser  of  those  that  would  be  in 
effect  for  standardized  options  on  the 
stocks  if  such  options  were  trading. 

The  Exchange  also  proposes,  for 
position  and  exercise  limit  purposes,  to 
require  that  positions  in  Differentials 
with  the  same  designated  or  benchmark 
stock  or  narrow-based  index  be 
aggregated.  For  example,  if  a  Paired 
Stock  Differential  Option  has  been 
created  using  Microsoft  Corporation 
stock  as  the  benchmark  and  Compaq, 
Inc.  as  the  designated  stock,  positions  in 
that  Differential  Option  will  be 
aggregated  for  position  and  exercise 
limit  compliance  piu'poses  with 
positions  in  other  Paired  Stock 
Differentials  that  use  one  of  these  two 
stocks.  Furthermore,  Equity  Differential 
Options  using  narrow-based  indexes 
versus  either  Microsoft  or  Compaq  as 
the  benchmark  or  designated  stock  also 
will  be  aggregated  for  position  and 
exercise  limit  compliance  piu-poses  with 
positions  in  Paired  Stock  Differential 
Options  using  one  of  those  two  stocks. 
However,  with  respect  to  the  use  of 
broad-based  indexes  as  either  the 
benchmark  or  designated  index  in  an 
Equity  or  Index  Differential,  no 
aggregation  of  positions  will  be 
required.  For  example,  if  Equity 
Differentials  are  created  using  the  PSE 
Tech  100  Index  as  the  benchmark  index 
and  Apple  Computer,  Inc.,  Philip  Morris 
Companies,  Inc.  and 
Telecommimications,  Inc.  as  designated 
stocks,  members  will  not  be  required  to 
aggregate  positions  in  those  differentials 
to  determine  whether  an  account  is  in 
compliance  with  position  and  exercise 
limit  rules. 


6  In  the  event  that  one  or  both  of  the  indexes  is 
the  subject  of  index  warrant  trading  only,  the 


position  limit  for  a  differential  option  using  a 
narrow-based  index  warrant  will  be  established 
using  PCX's  narrow-based  index  options  rules.  See 
PCX  Rule  7.3.  The  Exchange  will  consult  with  the 
Commission  to  establish  a  position  limit  for  a 
differential  option  using  a  broad-based  index 
warrant.  See  Amendment  No.  2,  supra  note  4. 


The  Exchange  further  proposes  that 
Differential  Index  Options  not  be 
aggregated  with  other  standardized 
options  on  the  underlying  designated 
stock  or  index  nor  on  the  underlying 
benchmark  stock  or  index  for  purposes 
of  determining  whether  an  account  is  in 
compliance  with  position  and  exercise 
limit  rules.  The  Exchange  believes  this 
policy  is  appropriate  for  the  following 
reasons.  First  and  foremost,  the  value  of 
Differential  Index  Options  will  be 
calculated  Ln  a  different  manner  from 
the  value  of  other  currently  trading 
standardized  equity  and  index  options. 
In  fact,  because  of  the  subtraction  of  the 
benchmark  from  the  designated  stock  or 
index,  the  value  of  a  Differential  Index 
Option  may  appreciate  (depreciate)  even 
as  the  value  of  the  corresponding 
standardized  option  on  the  designated 
stock  or  index  decreases  (increases). 
Further,  the  value  of  a  Differential  Index 
Option  is  in  part  a  function  of  the 
correlation  between  the  designated 
stock  or  index  and  the  benchmark  (j'.e., 
the  tendency  of  the  designated  stock  or 
index  and  the  benchmark  to  move 
concurrently).  This  correlation 
component  of  the  Differential  Index 
Option  price  is  not  considered  in 
determining  the  value  of  other 
standardized  options  on  either  the 
designated  or  benchmark  stock  or  index. 
As  a  result,  the  Differential  index 
Option  is  likely  to  be  more  or  less 
sensitive  to  movements  in  the 
designated  stock  or  index  than  the  other 
standardized  options  on  that  stock  or 
index,  and  changes  in  Differential  Index 
Option  may  be  in  the  opposite  direction 
from  changes  in  other  standardized 
options  prices.  Therefore,  any  attempt  to 
aggregate  Differential  Index  Options 
with  other  standardized  options  for 
determination  of  position  limits  would 
be  combining  contracts  that,  by  nature, 
can  change  in  value  quite  differently. 

Differential  Index  Options  also  have 
certain  terms  not  found  in  many  other 
standard  equity  and  index  options. 
Differential  Index  Options  are  cash 
settled,  based  on  opening  prices  of  the 
designated  stock  or  index  and  the 
benchmark  and  feature  European 
exercise.  Each  Differential  Index  Option 
contract  changes  in  value  as  a  function 
of  the  differential  performance  of  a 
$10,000  long  position  in  the  designated 
stock  or  index  and  a  $10,000  short 
position  in  the  benchmark.  May 
standardized  equity  options  are  settled 
by  physical  delivery  of  100  shares  of  the 
underlying  stock,  worth  $5,000  per 
contract  for  a  $50  stock,  and  feature 
American  exercise.  Standardized  index 
options  typically  feature  Eiut)pean 
exercise,  cash  settlement  and  represent 
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itely  $25,000  worth  of  a  basket 
(with  the  index  at  the  250 
meaningful  aggregation  of 
s  in  contracts  with  different 

Id  be  difficult  to  establish  as 
B  rule,  and  would  require  a  case- 
analysis  of  the  terms  for  each 
Index  Option  contract 
to  other  standardized 
on  the  designated  and/or 
stock  or  index. 


Exchange  also  believes  that  the 
ion  of  position  limits  hinders 
ility  of  success  of  any  new 
.  The  aggregation  of  positions  in 
Differe  itial  Options  with  positions  in 
standai  dized  options  will  result  in  the 
pr  Dduct  competing  with  the 
i  bed  product  for  a  limited 
of  potential  volume.  Thus,  in 
s  view,  with  aggregated 
limits,  new  products  cannot 
I  he  pie"  and  increase  overall 
in  all  the  products;  they  start 
dis  idvantage  which  may  be 
mposs  ble  to  overcome. 

Margin.  Since  Differential 
ions  are  similar  to  other  index 
the  Exchange  proposes  to  apply 
index  options  margin 
to  Differential  Index  Options.^ 
'  Index  Options  on  the 
performance  of  one  broad-based 
rsus  another  will  be  margined 
based  index  options  and  short 
s  therein  will  require  margin 
the  current  market  value  of  the 
lus  an  amount  equal  to  15%  of 
value  of  the  Differential 
n  duced  by  any  out  of  the  money 
to  a  minimum  of  the  current 
value  of  the  option  plus  10%  of 
Index.  All  other  Index 
Options.  Equity  Differential 
and  Paired  Stock  Differential 
will  be  margined  as  narrow- 

X  options  and  short  positions 
vill  require  an  amount  equal  to 
market  value  of  the 
Index  Option  plus  an 
Bqual  to  20%  of  the  market 
Differential  Index  reduced 
of  the  money  amount  to  a 
of  the  current  market  price  of 
plus  10%  of  the  Index.  The 
believes  that  this  method  of 

customer  margin  is 

:e  because  the  range  of 

expected  for  Differential 

should  not  be  significemtly 

than  the  expected  rage  for 

and  equities.  The 
of  a  Differential  Index  is  based 
volatilities  of  the  designated 
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'  See  PC  C  Rule  2.16(c)  for  margin  requirements 
for  standaip  index  options. 


and  benchmark  indexes  or  stock  and  the 
correlation  of  these  components. ^ 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,5  in  general,  and  furthers 
the  objectives  of  section  6(b)(5), i"  in 
particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  and  to  remove  impediments 
to  and  perfect  the  mechanisms  of  a  free 
and  open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

n.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  ihe  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


"See  Amendment  No.  1,  supra,  note  3. 
9  15U.S.C.  78f(b). 
'"ISU.S.C.  78f[b)(5). 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98-62  and  should  be 
submitted  by  June  1,  1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-11600  Filed  5-7-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41350;  File  No.  SR-PCX- 
99-02] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  Matters  Subject  to 
Arbitration 

I.  Introduction 

On  February  3, 1999,  the  Pacific  Stock 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  1  and  Rule  19b-4  thereunder.^  The 
proposed  rule  change  would  amend 
PCX  Rule  12.1  to  allow  for  claims 
related  to  employment,  including  sexual 
harassment,  or  any  discrimination  claim 
in  violation  of  a  statute,  to  be  eligible  for 
submission  to  arbitration  only  where  all 
parties  have  agreed  to  arbitration  after 
the  claim  has  arisen.  Notice  of  the 
proposed  rule  change,  together  with  the 
substance  of  the  proposal,  was  provided 
in  a  Commission  release  and  in  the 
Federal  Register.  ^  The  Commission 
received  no  comment  letters.  This  Order 
approves  the  proposed  rule  change. 


'M7CFR200.3a-3{a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

^Exchange  Act  Release  No.  41206  (March  23, 
1999)  64  FR  15388  (March  31.  1999). 
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n.  Description  of  the  Proposal 

The  proposed  rule  change  will  modify 
the  current  requirement  in  PCX  Rule 
12.1  that  any  employment-related 
disputes  between  a  registered 
representative  and  a  member  or  member 
organization  be  addressed  by 
arbitration.  The  proposal  provides  that 
claims  related  to  employment,  including 
sexual  harassment,  or  any 
discrimination  claim  in  violation  of  a 
statute,  are  eligible  for  arbitration  at  the 
Exchange  only  if  the  parties  agree  to 
arbitrate  the  claims  after  they  arise. 

The  proposed  rule  change  is  the  most 
recent  in  a  series  of  rule  changes 
implemented  by  self  regulatory 
organizations  ("SROs")  which  modify  or 
clarify  exchange  rules  with  regard  to    • 
arbitration  of  employment  related 
claims,  including  claims  of  sexual 
harassment."  The  proposed  rule  change 
is  substantially  similar  to  the  rule 
changes  the  Commission  approved  for 
the  other  SROs;  however,  PCX  has 
broadened  the  scope  of  the  previously 
approved  rule  changes,  to  mandate  that 
all  claims  related  to  employment, 
including  sexual  harassment,  or  any 
discrimination  claim  in  violation  of  a 
statute,  are  eligible  for  arbitration  at  the 
Exchange  only  if  the  parties  agree  to 
arbitrate  the  claims  after  they  arise. 

m.  Discussion 

Under  the  Act,  SROs  are  assigned 
rulemaking  and  enforcement 
responsibilities  to  perform  their  role  in 
regulating  the  securities  industry  for  the 
protection  of  investors  and  other  related 
purposes.  Pursuant  to  section  19(b)(2)  of 
the  Act,5  the  Commission  is  required  to 
approve  an  SRO's  proposed  rule  change 
if  the  Commission  determines  that  the 


■•  See  Exchange  Act  Release  No.  40109  (June  22, 
1998)  63  FR  35299  (June  29,  1998)  (National 
Association  of  Securities  Dealers  ("NASD")  no 
longer  requires  associated  persons,  solely  by  virtue 
of  their  association  or  registration  with  the  NASD, 
to  arbitrate  claims  of  statutory  employment 
discrimination);  Exchange  Act  Release  No.  40858 
(December  29. 1998)  64  FR  1051  (January  7, 1999) 
(New  York  Stock  Exchange  removes  mandatory 
arbitration  of  statutory  employment  discrimination 
claims  from  its  rules,  allowing  arbitration  only 
pursuant  to  a  post-dispute  agreement  to  arbitrate); 
Exchange  Act  Release  No.  40861  (December  29, 
1998)  64  FR  1039  (January  7.  1999)  (Boston  Stock 
Exchange  excludes  from  mandatory  arbitration  any 
employee  dispute  between  a  registered 
representative  or  associated  persons  and  a  member 
organization  alleging  employment  discrimination  in 
violation  of  a  statute,  including  sexual  harassment, 
unless  the  parties  agree  to  arbitrate  the  claim  after 
it  has  arisen):  Exchange  Act  Release  No.  41080 
(February  22,  1999)  64  FR  10033  (March  1,  1999) 
(Chicago  Board  Options  Exchange  adopts  new 
Interpretation  .03  under  Exchange  Rule  18.1  to 
clarify  that  a  claim  involving  employment 
discrimination,  including  sexual  harassment,  is  not 
appropriate  for  mandatory  arbitration  at  the 
Exchange). 

5  15U.S.C.  78s(b)(2). 


proposal  is  consistent  with  applicable 
statutory  standards.  These  standards 
include  section  6(b)(5}  of  the  Act,^ 
which  provides  that  the  Exchange's 
rules  must  be^  designed  to,  among  other 
things,  "promote  just  and  equitable 
principles  of  trade,"  and  "protect 
investors  and  the  public  interest." 
Section  6(b)(5)  also  provides  that  the 
Exchange's  rules  may  not  be  designed  to 
"regulate  *  *  *  matters  not  related  to 
the  purposes  of  the  [Exchange  Act]  or 
the  administration  of  the  [Exchange]." 

The  Exchange's  proposed  rule  change 
is  consistent  with  section  6(b)  of  the  Act 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act  in  particular, 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  the 
protection  of  investors  and  thepublic 
interest  by  improving  the  administration 
of  an  impartial  arbitration  forum  for  the 
resolution  of  disputes  between  members 
and  persons  associated  with  members. 
Furthermore,  the  proposed  rule  change 
is  intended  to  provide  uniformity 
throughout  the  securities  industry  as 
other  SROs  have  modified  or  clarified 
their  rules  with  regard  to  the  arbitration 
of  employment  related  claims.  It  is 
reasonable  for  the  Exchange  to  make  a 
policy  determination  that  in  this  unique 
area  it  will  not,  as  an  SRO,  permit  the 
use  of  arbitration  unless  there  is  a  post- 
dispute  agreement.  It  is  also  not 
improper  under  the  Act  for  one  SRO's 
policy  determination  to  differ  from  that 
of  another. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposal,  SR-PCX-99-02,  be  and 
hereby  is  approved." 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-11599  Filed  5-07-99:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Wisconsin  State  Advisory  Council; 
Public  Hearing 

The  U.S.  Small  Business 
Administration  Wisconsin  State 
Advisory  Council,  located  in  the 
geographical  area  of  Milwaukee, 


«15U.S.C.  78f(b)(5). 
'15U.S.C.  78s(b)(2). 


*ln  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

"17  CFR  200.30-3(a)(12). 


Wisconsin,  will  hold  a  public  meeting 
from  12:00  p.m.  to  1:00  p.m.  May  20. 
1999  at  Metro  Milwaukee  Area  Chamber 
(MMAC)  Association  of  Commerce 
Building:  756  North  Milwaukee  Street, 
Fourth  Floor,  Milwaukee,  Wisconsin  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Yolanda  L,assiter,  U.  S.  Small  Business 
Administration,  310  West  Wisconsin  Avenue 
Milwaukee.  Wisconsin  53203;  (O)  414  297- 
1092:  (F)  414  297-3928. 

Shirl  Thomas, 

Director,  Office  of  External  Affairs. 

(FR  Doc.  99-11648  Filed  5-7-99;  8:45  am] 

BILLING  CODE  8025-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3050] 

Proposed  Information  Collection 

AGENCY:  Department  of  State. 
ACTION:  60-Day  notice  of  proposed 
information  collection;  Foreign  Service 
written  examination  registration  form. 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Regular  submission 
(we  are  also  submitting  an  emergency 
approval  request). 

Originating  Office:  PER/REE. 

Title  of  Information  Collection: 
Foreign  Service  Written  Examination 
Registration  Form. 

Frequency:  Aimually. 

Forn}  Number:  NA. 

Respondents:  Individuals  who  wish  to 
register  for  the  Foreign  Service  Written 
Examination. 

Estimated  Number  of  Respondents: 
10,000. 

Average  Hours  Per  Response:  1/6. 

Total  Estimated  Burden:  1.666  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  hmctions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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propose  d 

vali 

assumpti 


collection,  including  the 
r  the  methodology  and 
ions  used. 
Enhance  the  quality,  utility,  and 
the  information  to  be 


clarity  df  I 
collect  ep 

•  Mi 
those  w 


ii  imize  the  reporting  burden  on 
lo  are  to  respond,  including 
through  the  use  of  automated  collection 
techniqi  les  or  other  forms  of  technology. 

For  A  Iditional  Information:  Public 
commeijts,  or  requests  for  additional 
ion,  regarding  the  collection 
this  notice  should  be  directed 
1800  North  Kent  Street  (703) 
U.S.  Department  of  State, 
VA  22209. 


informa  ;i 
listed  in 
to  REE, 
875-72 
Arlingt 
Dated: 
Ruben 


12. 


en. 


April  27,  1999. 


T  irres, 


Executiv 
[FR  Doc. 


Director. 
99-11725  Filed  5-7-99;  8:45  am] 


BILLING  CdOE  4710-1 5-P 


DEPAR 

[Public  Motice 


MENT  OF  STATE 

3051] 


Informmion  Collection  Under 
Emergepcy  Review 


AGENCY 

action: 
under 
Service 
form. 


Department  of  State. 

slotice  of  information  collection 
ei  nergency  review:  Foreign 
(Vritten  examination  registration 


SUMMARV 

submi 
collect! 


ttdd 


K  n  1 


Title 
Foreign 


Form 
Resp 
register 
Exam. 


10,000. 
Averche 


Total 

The 
is  publi 
the  pub!  ii 
Emerge! ; 
collectiqn 
by  June 
emerger^y 
180  day 
to  the 
Office  o 
Affairs, 


The  Department  of  State  has 
the  following  information 
request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  <  nd  approval  in  accordance  with 
the  eme  •gency  review  procedures  of  the 
Paperw(  rk  Reduction  Act  of  1995. 

>f  Request:  Emergency  Review. 
Origiiiating  Office:  PER/REE. 
f  Information  Collection: 
Service  Written  Examination 
Registra  ion  Form. 
Frequ  mcy:  Annually. 
Wumber:  NA. 
qndenfs:  Individuals  who  wish  to 
or  the  Foreign  Service  Written 


Estim  ited  Number  of  Respondents: 


Hours  Per  Response:  1/6. 
estimated  Burden:  1,666  hours, 
p  oposed  information  collection 
hed  to  obtain  comments  from 
ic  and  affected  agencies, 
cy  review  and  approval  of  this 

has  been  requested  from  OMB 
I.  1999.  If  granted,  the 

approval  is  only  valid  for 
Comments  should  be  directed 

Department  Desk  Officer, 
Information  and  Regulatory 
Dffice  of  Management  and 


Slate 


Budget  (OMB),  Washington,  DC  20530, 
(202)395-5871. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  Comments  are  encouraged 
and  will  be  accepted  until  4/13/1999. 
The  agency  requests  written  conmients 
and  suggestions  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  are  being  solicited  to 
permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

For  Additional  Information:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  PER/REE,  1800  N.  Kent  St.,  (703) 
875-7252,  U.S.  Department  of  State, 
Arlington,  VA  22209. 

Dated:  April  27,  1999. 
Ruben  Torres, 
Executive  Director 
(FR  Doc.  99-11726  Filed  5-7-99;  8:45  am] 

BILLING  CODE  471 0-1 5-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[OST-1 999-5631] 

Notice  Concerning  the  Interagency 
Task  Force  on  the  Rotes  and  Missions 
of  the  U.S.  Coast  Guard 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  President  has  directed, 
through  Executive  Order  13115,  an 
independent  study  on  the  Roles  and 
Missions  of  the  U.S.  Coast  Guard.  The 
Interagency  Task  Force  shall  report  to 
the  President  through  the  Secretary  of 
Transportation,  providing  advice  and 
recommendations  on  the  appropriate 
roles  and  missions  for  the  U.S.  Coast 
Guard  through  year  2020.  The  Task 
Force  will  seek  ultimately  to  identify 


and  distinguish  which  Coast  Guard 
roles,  missions,  and  functions:  (a)  might 
be  added  or  enhanced;  (b)  might  be 
maintained  at  current  levels  of 
performance;  or  (c)  might  be  reduced  or 
eliminated.  The  Task  Force  will  also 
consider  whether  current  Coast  Guard 
roles,  missions,  and  functions  might  be 
better  performed  by  private 
organizations,  public  authorities,  local 
or  State  governments,  or  other  federal 
agencies.  The  Task  Force  will  also 
consider  the  impact  on  Coast  Guard 
roles,  missions,  and  functions  of  future 
prospects  in  the  areas  of  technology, 
demographics,  the  law  of  the  sea. 
national  security,  etc.  The  Task  Force  is 
seeking  comments  from  the  public  and 
industry  on  the  issues  listed  above 
concerning  the  appropriate  roles  and 
missions  of  the  Coast  Guard. 
ADDRESSES:  Your  written  comments 
must  be  signed  and  refer  to  docket 
number  OST-1 999-5631.  Send  them  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  7th  Street,  SW., 
Washington,  DC  20590-0001.  To  be 
considered  for  the  report,  comments 
should  be  received  by  1  June  1999.  All 
comments  received  will  be  available  for 
public  examination  at  this  address 
between  10  a.m.  and  5  p.m..  ET. 
Monday  through  Friday,  except  Federal 
Holidays.  Persons  who  wish  notification 
of  the  receipt  of  their  conmients  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
CAPT  Jolm  Crowley.  Jr.,  Interagency 
Task  Force  on  the  Roles  and  Missions  of 
the  U.S.  Coast  Guard,  1111  Jefferson 
Davis  Highway,  Suite  502  West  Tower. 
Arlington.  VA  22302.  telephone  (703) 
416-0192.  facsimile  (703)  416-6793. 

Issued  in  Washington.  DC  this  3rd  day  of 
May,  1999. 

Mortimer  L.  Downey, 

Deputy  Secretary  of  Transportation. 

[FR  Doc.  99-11681  Filed  5-7-99;  8:45  am] 

BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  IHighway  Administration 
[FHWA  Docket  No.  FHWA-98-4370] 

Transportation  Equity  Act  for  the  21st 
Century  (TEA-21);  Implementation  for 
the  Transportation  and  Community 
and  System  Preservation  Pilot 
Program 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice;  request  for  applications 
for  Fiscal  Year  (FY)  2000  Transportation 
and  Community  and  System 


Preservation  (TCSP)  grants;  request  for 
FY  2000  TCSP  research  proposals; 
request  for  comments  on  program 
implementation  and  research  needs. 
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summary:  This  document  provides 
guidance  on  section  1221  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  which  established 
the  Transportation  and  Community  and 
System  Preservation  Pilot  Program.  The 
TCSP  provides  funding  for  grants  and 
research  to  investigate  and  address  the 
relationship  between  transportation  and 
community  and  system  preservation. 
The  States,  local  governments, 
metropolitan  planning  organizations 
(MPOs),  and  other  local  and  regional 
public  agencies  are  eligible  for 
discretionary  grants  to  plan  and 
implement  transportation  strategies 
which  improve  the  efficiency  of  the 
transportation  system,  reduce 
environmental  impacts  of 
transportation,  reduce  the  need  for 
costly  future  public  infrastructtire 
investments,  ensure  efficient  access  to 
jobs,  services  and  centers  of  trade,  and 
examine  development  patterns  and 
identify  strategies  to  encourage  private 
sector  development  patterns  which 
achieve  these  goals.  FY  2000  is  the 
second  year  of  the  TCSP  pilot  program. 

Through  the  TCSP,  the  States,  local 
governments,  MPOs,  and  other  public 
agencies  will  develop,  implement  and 
evaluate  current  preservation  practices 
and  activities  that  support  these 
practices,  as  well  as  develop  new, 
innovative  approaches  to  meet  the 
purposes  of  the  TCSP  grant  program  (see 
section  II  in  preamble).  Funding  for  the 
TCSP  was  authorized  at  $25  million  per 
year  for  FY's  2000  through  2003  by 
TEA-21.  The  Administration's  FY  2000 
budget  proposes  to  increase  the  funding 
for  TCSP  to  $50  million  as  part  of  the 
President's  Livability  Initiative.  The 
FHWA  seeks  requests  for  FY  2000  TCSP 
grants,  proposals  for  FY  2000  TCSP 
research,  and  public  comments  from  all 
interested  parties  regarding 
implementation  of  the  TCSP  program 
and  research  related  to  the  program  in 
FY  2001  and  beyond. 
DATES:  Requests  for  FY  2000  grants 
should  be  received  in  the  appropriate 
FHWA  Division  office  by  Jiily  15,  1999. 
Proposals  for  FY  2000  TCSP  research 
should  be  received  in  the  FHWA  Office 
of  Planning  and  Environment  by 
September  15,  1999.  Comments  on 
program  implementation,  research 
needs,  and  priorities  should  be  received 
by  the  DOT  Docket  Clerk  on  or  before 
July  15,  1999. 

ADDRESSES:  Grant  requests  should  be 
submitted  to  the  FHWA  Division  Office 
in  the  State  of  the  applicant.  Division 


addresses  and  telephone  numbers  are 
provided  in  an  attachment  to  this 
notice.  Research  proposals  should  be 
submitted  to  the  Office  of  Human 
Envirormient,  Planning  and 
Environment,  Federal  Highway 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 

Your  signed,  written  comments  on 
program  implementation  should  refer  to 
FHWA  Docket  No.  98-4370  appearing  at 
the  top  of  this  notice  and  you  should 
submit  the  comments  to  the  Docket 
Clerk,  U.S.  DOT  Dockets.  Room  PL-401, 
400  Seventh  Street,  SW,  Washington, 
DC  20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  hoUdays.  Those  desiring 
notification  of  receipt  of  conmients 
should  include  a  self-addressed, 
stamped  envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Petty,  Office  of  Human 
Environment,  Planning  and 
Environment,  (HEHE),  (202)  366-0106; 
or  S.  Reid  Alsop,  Office  of  the  Chief 
Counsel,  HCC-31,  (202)  366-1371; 
Federal  Highway  Administration,  400 
Seventh  Street  SW,  Washington  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  httpj 
/ dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Govenmient  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 
Information  is  also  available  on  the 
FHWA  Web  page:  (http:// 
www.fhwa.dot.gov/programs.htmI). 

Background 

Section  1221  of  the  TEA-21  (Pub.  L. 
105-178,  112  Stat.  107  (1998)) 
established  the  TCSP.  The  Department 
of  Transportation's  Strategic  Plan 
(1997-2003)  includes  a  series  of  goals 
related  to  safety,  mobility  and  access, 
economic  growth  and  trade, 
enhancement  of  communities  and  the 
natural  environment,  and  national 
security.  The  TCSP  pilot  program 


furthers  each  of  these  goals  and 
provides  funding  for  grants  and  research 
to  investigate  and  address  the 
relationship  between  transportation  and 
community  and  system  preservation.  By 
funding  innovative  activities  at  the 
neighborhood,  local,  metropolitan, 
regional,  and  State  levels,  the  program 
is  intended  to  increase  the  knowledge  of 
the  costs  and  benefits  of  different 
approaches  to  integrating  transportation 
investments,  community  preservation, 
land  development  patterns  and 
environmental  protection.  It  will  enable 
communities  to  investigate  and  address 
important  relationships  among  these 
many  factors. 

This  notice  includes  three  sections: 
Section  I — Program  Backgroimd  and 
hiformation  of  Implementation  of  TCSP 
in  FY  1999;  Section  II— Requests  for  FY 
2000  TCSP  Grants;  and  Section  Ill- 
Requests  for  FY  2000  TCSP  Research 
Proposals. 

Section  I:  Program  Background  and 
Implementation  of  TCSP  in  FY  1999 

Introduction 

The  TCSP  provides  funding  for  grants 
and  research  to  investigate  and  address 
the  relationship  between  transportation 
and  commimity  and  system 
preservation.  States,  local  governments 
and  MPOs  are  eligible  for  discretionary 
grants  to  plan  and  implement  strategies 
which  improve  the  efficiency  of  the 
transportation  system,  reduce 
environmental  impacts  of 
transportation,  reduce  the  need  for 
costly  future  public  infrastructure 
investments,  ensure  efficient  access  to 
jobs,  services  and  centers  of  trade,  and 
examine  development  patterns  and 
identify  strategies  to  encourage  private 
sector  development  patterns  which 
achieve  these  goals.  Through  the  TCSP, 
States,  local  governments,  and  MPOs 
implement  and  evaluate  current 
preservation  practices  and  activities  that 
support  these  practices,  as  well  as 
develop  new  and  innovative 
approaches.  FY  2000  is  the  second  year 
ofthe  TCSP  program. 

The  TCSP  supports  high  priority  goals 
of  the  administration  for  transportation 
systems  to  foster  sustainable 
communities  and  minimize  greenhouse 
gas  emissions  that  contribute  to  global 
climate  change.  Transportation  systems 
interact  with  built,  social  and  natural 
systems  to  produce  short  and  long  term 
environmental,  social  equity  and 
economic  results.  The  TCSP  strengthens 
these  inter-relationships  between 
transportation  plans,  strategies  and 
investments  and  community- 
development  and  preservation  to  help 
create  sustainable  communities.  Within 
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context  of  sustainable  communities, 
of  greenhouse  gas  emissions 
transportation  sector  is  one  focus 


FY  1999  TCSP  Program  Implementation 
Process 

The  D<  )T  established  this  program  in 
cooperat  on  with  other  Federal  agencies, 
State,  rej  ional,  and  local  governments. 
The  FHV  ^A  is  administering  this 
program  and  has  established  a  working 
group  w  th  representatives  from  the 
Federal  Transit  Administration  (FTA), 
the  Fede  :al  Railroad  Administration 
(FRA),  tl  e  Research  and  Special 
Program!  I  Administration/Volpe  Center 
(RSPA),  he  Office  of  the  Secretary  of 
Transpoi  tation  (OST),  and  the 
Environ]  aental  Protection  Agency 
(EPA).  T  le  working  group  prepared  the 
initial  d«  sign  and  implementation  of 
this  prog  ram.  In  the  first  year  of  the 
prograrn]  the  working  group  gathered 
input  thiough  a  Federal  Register  notice 
(under  FjiVJA  Docket  No.  98-4370) 
(Septem  )er  16,  1998,  63  FR  49632)  and 
through  meetings  with  stakeholders 
conduct!  id  as  part  of  DOT's  outreach 
activitie!  following  the  passage  of  the 
TEA-21. 

In  FY  1999,  the  FHWA  received  more 
than  520  Letters  of  Intent  requesting 
TCSP  fui  iding.  These  requests  totaled 
almost  $  100  million  and  were  received 
from  age  icies  in  49  States  and  the. 
District  (if  Columbia.  To  review  and 
evaluate  the  Letters  of  Intent,  the  FHWA 
establisl  ed  a  review  process  which 
includec  review  and  comments  from  the 
field  stal  f  of  the  FHWA,  the  FTA,  and 
the  EPA  as  well  as  a  20-person  review 
panel  co  mprised  of  technical  program 
experts  i  epresenting  the  agencies 
participiiting  in  the  working  group 
described  above.  The  review  panel 
recommi  mded  to  the  FHWA 
Adminii  trator  the  applicants  that  were 
asked  to  develop  full  proposals  for 
further  consideration.  A  similar  panel 
reviewei  I  the  full  proposals.  Information 
on  the  nview  process  is  included 
below. 

On  Ajiril  26,  1999,  the  FHWA 
announ(  ed  the  award  of  35  TCSP  grants 
for  FY  1  )99.  Grants  were  awarded  to  28 
States  ai  id  the  District  of  Columbia.  A 
list  of  the  grants  awarded  in  FY  1999 
and  a  br  ef  description  of  each  proposal 
are  inch  ided  under  Attachment  I  to  this 
notice. 

Summa  y  of  Comments  to  the  Docket 

The  Ssptember  16,  1998.  Federal 
Register  notice  (63  FR  49632)  requested 
commedts  on  TCSP  program 
implem  intation  in  FY  2000  and  beyond. 
Letters  I  rom  the  following  organizations 


were  submitted  to  the  docket  (FHWA- 

1998-4370): 

American  Public  Transit  Association 

(APTA) 
Metro  (Portland,  Oregon) 
Metropolitan  Transportation 

Commission  (San  Francisco, 

California) 
Missouri  Department  of  Natural 

Resources 
Montana  Department  of  Transportation 
NAHB  Research  Center 
National  Association  of  Home  Builders 
New  York  State  Thruway  Authority 
The  Trust  for  Public  Land 
Washington  State  Department  of 

Transportation 
Wisconsin  Department  of 

Transportation 

Most  of  these  letters  included  several 
comments.  Some  comments  responded 
directly  to  questions  posed  in  the 
September  16, 1998,  Federal  Register 
notice,  while  some  comments  expressed 
other  perspectives  and  concerns. 
Comments  that  respond  to  a  question 
posed  in  the  Federal  Register  notice 
have  been  presented  in  items  numbered 
one  through  six  in  this  section.  Other 
comments  have  been  grouped  to  provide 
a  logical  presentation  and  avoid 
repetition  and  are  included  under  items 
numbered  7  though  10  in  this  section. 
Many  of  the  comments  received  were 
extensive,  and  have  been  paraphrased. 
The  complete  docket  may  be  viewed  at 
the  locations  provided  under  the 
captions  ADDRESSES  and  Electronic 
Access  in  this  preemible. 

1 .  Project  Selection  Criteria 

The  FHWA  asked  whether  there 
should  be  einy  additional  weight  or 
priority  applied  to  any  of  the  criteria  for 
FY  2000  and  beyond;  and  whether 
additional  criteria  for  proposal 
evaluation  should  be  added. 

Comments:  Several  commenters 
offered  suggestions  for  factors  that 
should  be  considered  when  evaluating 
TCSP  proposals,  including:  Evidence 
that  the  appliccmt  can  effectively 
complete  the  project  in  a  timely  manner; 
whether  the  results  could  be  replicated 
both  locally  and  nationally  (i.e.,  avoid 
projects  that  are  unique  to  local 
circumstances);  projects  that  have  a  high 
likelihood  of  success;  and  planning 
proposals  that  would  lead  to 
implementation  activities.  A  commenter 
also  suggested  that  TCSP  proposals 
should  be  selected  based  on  how  well 
they  help  answer  key  research  questions 
and  data  uncertainties.  This  commenter 
also  proposed  that  the  overall  project 
selection  could  be  balanced  using  an 
"Experimental  Design"  that  provides  a 
mix  of  different  types  of  projects  that 
focus  on  each  of  the  key  research  issues. 


One  commenter  proposed  that  TCSP 
applications  should  be  given  priority 
based  on  their  ability  to  demonstrate: 
Adopted  regional  and  local  policies  that 
show  a  commitment  to  linking 
transportation  investments  with  land 
use  development;  a  commitment  to 
State  growth  management  requirements 
(such  as  having  urban  growrth 
boundaries);  and  substantial  financial 
commitment  to  local  transportation 
investments  that  support  alternative 
modes  of  travel  and  environmentally 
sensitive  land  use  development. 
Another  commenter  suggested  that 
program  eligibility  should  require  that 
proposals  clearly  address  the  link 
between  land  use  and  transportation  in 
the  preservation  of  the  viability  and 
effectiveness  of  the  transportation 
system  and  the  community  it  serves. 
This  commenter  argued  that  the  TCSP 
program  criteria  and  guidance,  as 
currently  written,  would  allow  activities 
with  no  relation  to  this  land  use/ 
transportation  link.  While  supporting 
these  points,  another  commenter  added 
that  the  role  transit  can  play  in  land  use 
considerations  should  also  be 
emphasized  in  program  guidance. 

A  commenter  proposed  that 
implementation  grants  in  regions 
pursuing  a  consistent  set  of  mutucdly 
supportive  policies  should  be  given 
higher  priority  and  areas  pursuing 
conflicting  policies  should  receive 
lower  priority.  The  following  example 
was  given  for  a  high  priority 
implementation  grant:  projects 
reinforcing  established  urban  growth 
boundaries,  which  would  prevent 
"leapfrog"  development  and  the  need  to 
build  additional  highway  capacity.  An 
example  of  a  lower  priority  project 
would  be  in  an  area  that  proposes  a 
transit-based  development  project  while 
simultaneously  building  new  highway 
capacity  in  the  same  corridor  without  a 
planning  study  demonstrating  that  these 
actions  are  consistent. 

Similar  perspectives  were  offered  by 
commenters  who  said  that 
implementation  grants  should  be 
awarded  in  areas  demonstrating  an 
understanding  of  the  "land  use/ 
transportation  link"  and  are  currently 
applying  that  understanding  towards 
transportation  system  and  community 
preservation.  These  commenters 
proposed  that  priority  be  given  to  areas 
that  have  demonstrated  a  strong 
commitment  to  these  principles  through 
planning,  public  outreach,  adoption  of 
supportive  land  use  regulations,  and 
commitment  of  Federal,  State,  and  local 
funding  to  these  activities. 

Response:  We  concur  with  the 
comments  made  regarding  factors  that 
should  be  considered.  With  the  intense 
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competition  during  the  first  round  of  the 
Letters  of  Intent  (LOIs)  review,  the 
workgroup  focused  on  proposals  that 
could  begin  inunediately  upon 
selection,  where  the  sponsor  appeared 
to  have  the  resources  to  produce  a 
successful  project,  and  those  LOIs  that 
would  produce  results,  tools,  and 
lessons  that  would  be  transferrable  to 
other  areas. 

Language  clarifying  the  distinction 
between  planning  grants  and 
implementation  grants  has  been  added 
to  this  notice.  The  FHWA  will  continue 
to  rely  on  input  from  the  FHWA,  the 
FTA,  and  the  EPA  field  offices  to 
address  concerns  about  the  "lower 
priority"  project  described  by  the 
commenter  in  this  item  number  1.  This 
type  of  concern  also  underscores  the 
importance  of  funding  only  those 
activities  that  are  consistent  with  the 
Statewide  or  metropolitan  planning 
processes  (see  item  number  2, 
"Planning"). 

The  FHWA  has  added  information  in 
this  notice  about  the  types  of  projects 
that  were  selected,  grant  and  research 
themes  for  consideration,  and  abstracts 
of  the  selected  grants.  It  is  the  intent  of 
this  pilot  program  to  fund  activities 
which  address  the  interaction  of 
transportation  and  community  and 
system  preservation.  The  FHWA 
believes  that  effectively  linking  land  use 
and  transportation  planning  is  a 
principle  strategy  to  be  investigated 
under  TCSP.  However,  the  FHWA  is 
also  interested  in  pursuing  other 
strategies  that  should  also  be  developed 
and  evaluated  imder  TCSP. 

2.  Plaiming 

The  FHWA  asked  how  it  can  ensure 
that  TCSP-funded  activities  support  the 
existing  statewide  and  metropolitan 
planning  process.  How  can  the  FHWA 
support  irmovative  activities,  integrate 
new  planning  techniques  and  refocus 
the  plaiming  process  to  ensiu-e  TCSP- 
related  activities  are  addressed?  What  is 
the  best  way  for  local  governments  and 
non-traditional  partners  to  coordinate 
with  the  State  and  metropolitan 
planning  process? 

Comments:  In  general,  there  was 
strong  support  that  TCSP  proposals 
should  be  consistent  with  and 
supported  by  statewide  and 
metropolitan  planning  processes. 
However,  several  commenters  expressed 
concern  that  the  TCSP  pilot  could 
circumvent  the  existing  statewide  and 
metropolitan  planning  processes,  and 
proposed  that  the  FHWA  should  require 
cdl  LOIs  to  include  written  confirmation 
or  a  letter  of  support  from  the  applicable 
State  or  MPO  that  the  proposed  project 
is  consistent  with  the  statewide  or 


metropolitan  planning  process.  One 
commenter  contrasted  Uie  TCSP  pilot  to 
other  discretionary  programs  (e.g.. 
Access  to  Jobs)  that  explicitly  require 
coordination  with  the  metropolitan 
planning  process. 

Regarding  the  involvement  of  non- 
traditional  partners,  one  commenter 
suggested  that  letters  of  support  from 
these  partners  should  be  required  as 
part  of  the  LOI.  A  similar  comment  was 
made  that  a  demonstration  should  be 
made  that  all  appropriate  parties  are 
involved,  including  affected 
governments  and  transportation 
agencies,  as  well  as  neighborhood, 
business,  envirorunental,  and  social 
interest  groups. 

One  commenter  said  that  it  is 
appropriate  in  the  first  year  of  the  pilot 
program  to  award  grants  for  projects 
which  have  not  been  included  in  the 
metropolitan  or  statewide  transportation 
improvement  program  (23  CFR  part 
450),  and  went  on  to  say  that  beyond  the 
first  year,  projects  should  be  part  of  the 
metropolitan  transportation  planning 
process  before  an  LOI  is  submitted.  This 
commenter  suggested  that  to  meet  the 
Transportation  Improvement  Plan(TIP)/ 
State  TIP  fiscal  constraint  requirement, 
the  TIP/STIP  could  note  that  the  project 
is  conditioned  upon  DOT's  approval  of 
the  project,  but  establish  the  area's 
commitment  to  the  project.  Otherwise, 
this  commenter  added,  including  the 
project  in  the  TIP/STIP  becomes  a  pro 
forma  activity  with  the  decision  to 
support  the  project  coming  fi-om  the 
Federal  rather  than  the  local  level. 

Two  commenters  supported  using 
TCSP  grants  for  a  stand-alone  phase  of 
a  multi-phased  project  that  has  already 
been  partially  funded. 

Response:  Section  11  of  this  preamble, 
"Relationship  of  the  TCSP  to  the 
Transportation  Planning  Process," 
describes  the  FHWA's  commitment  to 
the  transportation  planning  process  that 
was  established  by  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  (Pub.  L.  102-240,  105 
Stat.  1914  (1991)).  Generally,  the  LOIs 
demonstrated  coordination  with  the 
appropriate  State  DOTs,  MPOs,  and 
transit  providers  in  the  text  of  the  LOI 
and  some  submitted  letters  of  support. 
Also,  input  fi-om  the  FHWA,  the  FTA, 
and  the  EPA's  field  offices  was 
specifically  sought  on  this  topic  because 
these  offices  are  familiar  with 
metropolitan  and  statewide  planning 
processes  and  practices.  This  notice  did 
not  require  States  or  MPOs  to  act  as 
"clearinghouses"  for  LOIs,  but  rather 
encouraged  coordination  and 
partnerships.  The  Federal  Register 
notice  for  FY  2000  continues  to 
emphasize  that  the  TCSP  pilot  should 


support  statewide  and  metropoUtan 
planning  processes.  In  addition,  the 
notice  encourages  TCSP  applicants  to 
notify  the  appropriate  State  DOT  and 
MPO  of  their  application  to  further 
promote  this  coordination.  Futiu-e 
reviews  of  full  grant  applications  will 
continue  to  look  for  evidence  of  this 
support. 

As  one  commenter  suggested,  TCSP 
projects  could  be  included  in  a  TIP/ 
STIP  for  informational  piuposes.  If  the 
applicant  is  successful  in  receiving 
funds  through  the  competitive  process, 
the  project  could  then  be  formally 
incorporated  into  the  TIP/STIP.  In 
general,  projects  should  not  be  included 
in  the  TIP/STTP  as  a  pro  forma  activity, 
but  should  reflect  consistency  with  the 
appropriate  regional  or  statewide  long- 
range  transportation  plan,  which  has 
been  developed  in  accordance  with  the 
requirements  in  the  plaiming  rule  (23 
CFR  part  450).  A  single  phase  of  a  multi- 
phased  project  would  be  eligible  for 
TCSP  funds  if  the  project  meets  the 
appropriate  criteria.  However,  as  noted 
in  the  FY  1999  Federal  Register  notice, 
TCSP  funds  are  intended  to  fund  new 
and  innovative  activities,  and  not  to  be 
applied  towards  routine  or  ongoing 
activities  that  would  otherwise  be 
undertaken  by  the  State  or  MPO. 

3.  Grants 

The  FHWA  asked  how  it  can  ensure 
improvements  to  a  single  location, 
neighborhood  street,  or  job  center 
provide  meaningful  community 
preservation  impacts  on  the  larger 
region.  How  should  the  FHWA  balance 
grant-making  between  planning  and 
implementation  grants?  Should  there  be 
a  cap  on  the  size  of  grants?  Should  land 
acquisition  and  right-of-way  purchases 
be  funded? 

Comments:  One  commenter  proposed 
that  initially  there  should  be  no  fixed 
percentage  between  grants  to  localities 
that  are  new  to  community  preservation 
practices  (referred  to  as  planning  grants 
in  the  FY  99  program)  and  those 
localities  that  have  already 
implemented  some  of  these  practices 
(referred  to  as  implementation  grants  in 
the  FY  1999  program)  and  research,  but 
early  in  the  TCSP  program,  higher 
priority  should  be  placed  on  research 
and  evaluation  in  the  first  three  years 
and  equal  weight  on  start-up  and  on- 
going grantees.  In  comparison,  two 
commenters  advocated  that  there  be  no 
cap  on  grants  or  a  specific  split  between 
planning  and  implementation  activities, 
but  recognized  that  given  the  available 
funds,  a  large  grant  request  may  not  be 
feasible.  Another  commenter  supported 
a  mix  of  grants,  but  recommended  that 
most  of  the  TCSP  funds  should  be  used 


25102 


Federal  Register / Vol.  64,  No.  89 /Monday,  May  10,  1999 /Notices 


for  grant  ees  that  are  already  involved  in 
commui  ity  preservation  activities  since 
the  greal  est  benefits  of  the  TCSP 
program!  will  come  from  the 
demonstration  of  actual  practices. 

Anoth  Br  commenter  said  that 
proposa  s  for  grantees  already  involved 
in  comn  unity  preservation  practices 
should  c  emonstrate  that  prior  public 
informaiion  and  involvement  has 
occurred  with  all  potentially  affected 
parties  and  that  the  project  has  already 
been  ap|  iroved  by  the  appropriate  MPO. 
In  addit  on  to  public  involvement, 
proposa  s  for  larger  grants  should  also 
be  able  t  d  demonstrate  by  analysis  of 
data  anc  forecasts  the  expected  impact 
of  the  pi  Dject  on  the  region  and  perform 
a  benefil  and  cost  analysis  that 
quantifi(  is  all  expected  impacts. 

Four  c  ommenters  stated  that  land 
acquisit  on  and  right-of-way  purchases 
should  I  e  eligible  for  funding.  One 
commer  ter  clarified  that  with  the  high 
cost  of  t  lese  types  of  activities  the  DOT 
should  1  lake  certain  that  they  meet  all 
of  the  Tl  ]SP  criteria. 

Respo  nse:  Rather  than  setting  specific 
limits  oi  I  the  types  of  grantees,  the 
FHWA  T  all  continue  to  seek  a  range  of 
proposa  s,  which  would  take  into 
considei  ation  the  category  of  grantee, 
type  of  \  roject,  geographic  location, 
populat  on  served,  and  urban/suburban/ 
rural  mi  k.  One  immediate  goal  of  the 
pilot  is  1 0  fund  activities  that  will 
provide  demonstrable  results,  be 
instruct  ve  to  future  applicants  and 
contribi  te  to  the  body  of  knowledge 
regardir  g  the  relationship  between 
transpoi  tation  and  community  and 
system  |  ireservation.  The  FHWA  will 
also  consider  the  percentage  of  grantees 
that  are  new  to  community  preservation 
and  tho!  e  that  have  already  begim  some 
of  these  practices.  The  FHWA  will  use 
the  resu  ts  of  evaluations  of  individual 
projects  and  research  to  set  priorities  for 
the  prog  ram  in  the  future.  Because  it  is 
too  earl' '  in  the  program  for  these 
results,  n  FY  2000,  the  FHWA  is  not 
setting  s  pecific  priorities  but  offers 
suggestians  of  new  areas  to  consider 
(see  "Stategic  Priorities"  in  Section  II 
of  this  preamble). 

While  research  is  an  important 
compor  ent  of  the  TCSP  program,  the 
FHWA  I  lisagrees  with  the  conunent  that 
a  majori  ty  of  TCSP  funds  should  be 
used  foi  research,  rather  than  for  grant 
activitie  s.  All  over  the  country.  States, 
MPOs.  1  ocal  governments,  and  their 
partner!  are  engaged  in,  or  are  planning 
to  begin  activities  consistent  with  the 
TCSP  objectives.  The  FHWA  intends  to 
use  the  ivailable  TCSP  funds  for 
grantee!  to  test,  evaluate,  and  share 
these  ac  tivities.  In  addition,  because 
TCSP  n  quires  evaluation  and 


measurable  results  from  grants,  the 
individual  projects  will  further  the 
knowledge  base  on  conununity 
preservation  practices.  As  discussed 
imder  item  number  5  in  this  section 
evaluation  is  an  important  component 
of  each  successful  grant.  Since  the 
FHWA  is  interested  in  increasing  the 
knowledge  base,  producing  tools,  and 
lessons  which  can  be  replicated  across 
the  country,  projects  which  would 
produce  quantitative  data  and  forecasts 
(including  benefit  and  cost  analyses) 
would  be  reviewed  favorably. 

Public  involvement  is  a  high  priority 
in  the  TCSP  pilot  and  is  a  fundamental 
component  of  the  metropolitan  and 
statewide  planning  process.  To  the 
extent  that  TCSP  proposals  implement 
or  are  linked  to  the  transportation 
planning  process,  these  proposals 
should  receive  adequate  public 
involvement  (including  the  involvement 
of  non-traditional  partners).  The 
involvement  and  participation  of  non- 
traditional  partners  was  a  priority  for  all 
grants  that  were  submitted  in  FY  1999. 

Right-of-way  and  land  acquisition  are 
currently  eligible  activities  within  the 
context  of  a  project  or  program  that 
meets  the  TCSP  criteria.  As  stand-alone 
activities,  they  would  still  need  to  meet 
the  appropriate  criteria. 

4.  Project  Timeliness 

The  FHWA  asked  how  important  the 
time  line  should  be  for  implementation 
of  projects  in  evaluation  of  proposals. 

Comments:  Some  commenters 
thought  timeliness  was  a  very  important 
consideration  in  grant  selections,  while 
others  thought  it  should  not  be  a 
primary  concern.  One  commenter 
replied  that  timeliness  of  grants  to 
States,  local  governments,  and  MPOs 
that  have  already  initiated  community 
preservation  programs  and  policies  is 
less  important  than  for  other  applicants 
because  public  involvement  and 
benefits  and  costs  may  have  already 
been  estimated  in  a  prior  planning 
study.  The  commenter  also  stated  that 
timing  is  less  important  for  grantees  that 
are  just  begiiming  preservation  practices 
since  a  primary  purpose  of  TCSP 
planning  grants  is  to  provide  the 
opportunity  for  "learning  by  doing" 
through  integration  of  transportation, 
land  use,  community  development,  and 
environmental  planning.  In  comparison, 
another  commenter  stated  that  timing  is 
important  for  grants  to  recipients  that 
have  not  yet  initiated  community 
preservation  programs  and  policies.  A 
third  commenter  stated  that  timely 
implementation  is  very  important  and 
should  be  used  as  a  mandatory  criterion 
for  the  program,  adding  that  grant 
awards  should  only  be  made  if  results 


are  available  to  impact  the  next 
transportation  authorization  bill  in 
2003.  Another  commenter  agreed  that 
timely  implementation  should  be  used 
as  a  mandatory  criterion  for  the 
program,  and  that  awards  should  only 
be  made  if  the  grantee  can  show  it  is 
ready  to  implement  the  project  in  the 
year  the  grant  is  made. 

Response:  The  FHWA  agrees  with  the 
commenters  that  timeliness  of  the 
projects  is  important  and  should  be  a 
consideration  in  grant  selection.  The 
FHWA  will  look  at  the  applicant's 
ability  to  carry  out  the  TCSP  proposal  in 
a  timely  fashion  and  produce  results 
that  could  be  shared  nationally. 

5.  Evaluation  of  Projects 

The  FHWA  asked  how  project 
sponsors  can  effectively  evaluate  the 
results  of  activities.  How  can  the  results 
of  individual  project  evaluations  be 
used  to  evaluate  the  overall  impacts  of 
TCSP? 

Comments:  One  commenter 
responded  that  collecting  the 
appropriate  data  and  analyzing  complex 
relationships  for  evaluation  purposes 
can  be  expensive,  and  that  the  level  of 
resources  devoted  to  evaluation  will 
vary  depending  on  the  type  of  project. 
At  a  minimum,  the  desired  results  of  the 
project  should  be  defined  in  terms  of 
travel  behavior,  land  use,  and 
community  design  and  amenities.  A 
means  of  measuring  whether  these 
results  have  been  achieved  should  be 
included  in  the  evaluation  plan.  A 
recommendation  was  made  that  a 
certain  percentage  of  projects  be 
evaluated  by  an  independent  party, 
preferably  by  an  academic  institution, 
adding  that  since  the  funding  for 
research  and  evaluation  is  limited,  it 
may  be  useful  to  focus  these  activities 
at  a  few  centers,  with  each  center 
specializing  on  one  specific  type  of 
project  or  research  issue.  Two  other 
commenters  proposed  that  the  FHWA 
contract  with  independent  groups  or 
non-profit  associations  to  assess  the 
results  of  the  program,  and  to  inform  the 
reauthorization  process  in  2003. 

Another  commenter  was  concerned 
about  the  TCSP's  emphasis  on 
performance  measures  because  this  is  an 
area  of  much  debate  and  practical 
examples  are  difficult  to  identify  and 
implement.  This  commenter  stated  that 
the  major  focus  of  the  TCSP  program 
should  be  on  achieving  the  primary 
objectives  for  which  the  program  was 
created  and  not  directing  a 
disproportionate  share  of  limited  TCSP 
funds  to  measuring  outcomes,  adding 
that  project  evaluation  will  be 
determined  in  part  by  the  objectives  of 
a  particular  project  which  may  be 


difficult  to  measure  with  quantitative 
measures  or  analytical  procedures. 
Ultimately,  this  commenter  argued,  the 
first  few  years  of  the  program  will  reveal 
how  projects  can  be  deemed  successful 
or  not. 

Response:  The  FHWA  agrees  with  the 
commenters  above  which  stated  that 
evaluation  was  very  important  to  TCSP. 
The  FHWA  is  working  with  the  DOT's 
Volpe  National  Transportation  Systems 
Center  and  an  independent  consulting 
firm  to  evaluate  the  TCSP  program, 
during  the  time  frame  of  TEA-21. 
Furthermore,  detailed  guidance  on 
evaluating  individual  grants  has  been 
provided  to  FY  1999  TCSP  grantees  and 
is  electronically  avedlable  on  the  website 
www.fhwa.dot.gov.  The  FHWA  does  not 
anticipate  that  an  appropriate  project 
evaluation  would  use  a  significant 
portion  of  project  funding. 

Since  the  TCSP  program  is  a 
discretionary  pilot  that  seeks  to 
encourage  innovation  and  new 
strategies  that  go  beyond  traditional 
transportation  programs,  it  is  incumbent 
on  the  FHWA  to  ensure  that  appropriate 
evaluations  are  conducted  to  determine 
the  effectiveness  of  the  strategies  tested. 
Measurements  should  be  reasonable 
based  on  the  objectives  of  the  project 
and  the  need  to  inform  futiu-e  proposals 
and  funding  decisions.  The  FHWA 
agrees  that  evaluation  should  be 
appropriate  and  meaningful  for  guiding 
future  funding  decisions  and  increasing 
our  knowledge  base  about  the 
interaction  of  transportation  and 
community  and  system  preservation. 
The  TCSP  is  a  small  pilot  program  to 
develop  new,  effective  strategies  that 
can  then  be  used  through  regular 
transportation  and  land  use  programs.  It 
is  not  intended  to  implement 
preservation  activities  nationwide. 
Therefore,  the  evaluation  of  strategies 
tested  under  TCSP  is  a  principle 
outcome  of  the  TCSP  activities. 

6.  Research 

The  FHWA  asked  what  gaps  currently 
exist  in  our  knowledge  of  transportation 
and  community  preservation  practices. 
What  experience — both  good  and  bad — 
do  we  have  with  work  in  this  field? 
What  tools  do  practitioners  need  to 
achieve  the  integration  of  these  issues  in 
the  transportation  planning  process  and 
in  project  implementation? 

Comments:  One  commenter  noted 
that  by  reducing  the  cost  of  living  and 
working  outside  central  cities,  U.S. 
investment  in  urban  and  nural  interstate 
highways  has  been  a  major  influence  on 
the  growth  of  suburbs  and  low  density 
residential  development.  As  urban 
population  and  congestion  has  grown, 
transportation  investment  has  improved 
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access  to  the  suburbs,  which  in  turn  has 
encom-aged  decentralized,  sometimes 
specialized,  employment  sub-centers. 
More  is  known  about  the  impact  of 
transportation  investment  on  land  use 
than  the  impact  of  land  use  patterns  on 
transportation  modes.  This  commenter 
also  added  that  for  a  variety  of  reasons, 
continued  transportation  investment  in 
new  highway  capacity,  subsidizing 
alternative  modes,  zoning/growth 
management,  and  neotraditional 
planning  have  been  the  major  policy 
approaches  that  have  been  adopted  or 
pursued.  There  are  very  few  examples 
where  such  programs  have  been  in  place 
long  enough  to  determine  cause-effect 
relationships.  Nor  have  appropriate  data 
always  been  gathered  to  develop  solid 
estimates  and  forecasts  of  the  impact  of 
specific  policies.  This  commenter  said 
the  TCSP  program  is  an  excellent 
opportimity  to  conduct  research  that 
would  begin  to  determine  the  cause- 
effect  relationships  of  these  investments 
and  policy  approaches,  and  proposed 
the  following  research  questions: 

(a)  What  specific  factors  cause  some 
people  to  leave  cities  and  the  suburbs  to 
live  in  the  rural  fringe  when 
simultaneously  other  persons  choose  to 
relocate  in  renewed  urban  areas  to  take 
advantage  of  urban  amenities? 

(b)  Is  there  a  "self-selection"  bias  that 
needs  to  be  accounted  for  in  evaluating 
the  relationship  between  population 
densities,  urban  form,  and 
transportation  behavior?  Is  the  apparent 
average  travel  time  of  approximately 
one  hour  per  day  masking  the  real 
differences  in  travel  time  that  is 
occurring?  What  are  the  impacts  of 
current  congestion  management  and 
environmental  protection  policies  on 
travel? 

(c)  The  rule  of  thumb  is  that  commute 
times  to  work  have  remained  roughly 
unchanged  over  time  at  about  20-25 
minutes.  Are  people  adjusting  their 
lifestyles  to  maintain  relatively  constant 
travel  times?  Similarly,  do  people  have 
a  roughly  constant  "travel  time  budget" 
of  roughly  one  hour  per  day  for  all 
travel,  or  is  it  different,  in  different 
geographic  regions?  If  so,  how  important 
is  it  to  relieve  congestion?  Is  there  an 
opportimity  to  lay  the  foimdation  to 
identify  differences  in  "travel  time 
budgets"  in  different  regions  of  the 
U.S.?  What  are  the  characteristics  of 
those  who  travel  less  (or  more)  than 
these  apparent  constants? 

(d)  Tne  intent  of  urban  grov^rth 
boundaries  is  to  encourage  high 
densities  and  minimize  urban/suburban 
sprawl.  In  some  instances,  this  strategy 
to  contain  urban  sprawl  is  being 
weakened  by  smaller  urbanized  areas 
(within  one  hour  commuting]  seeking 


economic  development  in  their 
jurisdiction.  In  what  circimistances  is 
this  desirable?  What  are  effective 
policies  to  limit  undesirable  outcomes. 
What  opportunities  are  there  to  correct 
mispricing? 

One  commenter  found  that  the  FY 
1999  Federal  Register  notice  placed  an 
emphasis  on  urban  growth  boundaries 
as  a  growth  management  tool,  but 
argued  that  the  successes  of  this  tool  are 
limited,  and  at  best  not  very  well 
understood.  This  commenter  felt  that 
analyses  of  the  relationship  among 
urban  growth  boundaries,  highway 
plaiming,  mass  transit  approaches,  and 
housing  affordability  are  needed  before 
more  real-world  experimentation  with 
this  tool  is  conducted,  and  encoiu-aged 
the  FHWA  to  devote  a  significant 
portion  of  TCSP  funds  to  research  the 
effectiveness  of  land  use  control  policies 
such  as  urban  growth  boundaries.  This 
commenter  lu-ged  the  FHWA  to  direct 
TCSP  funding  toward  evaluating  current 
land  use-air  quality  models  and  creating 
new  models,  as  well  as  the  relationship 
between  highway  expansion,  land 
development  patterns,  and  air  quality. 

Response:  The  FHWA  agrees  with  the 
commenters  that  there  is  much  to  be 
learned  about  how  to  create  livable 
communities.  In  section  II  of  this 
preamble  on  strategic  priorities  and 
research  for  the  FY  2000  TCSP,  the 
FHWA  requests  grants  and  research  to 
begin  to  address  these  questions. 

7.  Eligible  Grant  Recipients 

Comments:  One  commenter 
encouraged  the  FHWA  to  allow  non- 
governmental entities  to  apply  for 
implementation  grants  to  provide 
maximum  flexibility  to  this  new 
program.  Another  commenter  said  that 
given  the  intent  of  the  TCSP  program  (to 
address  the  relationship  between 
transportation  and  community  and 
system  preservation)  it  is  important  that 
all  entities  with  responsibility  for  the 
transportation  system  be  eligible  to 
receive  funding.  This  commenter 
recommended  that  toll  authorities  and 
agencies  be  added  to  the  list  of  eligible 
recipients  for  this  program  particularly 
since  toll  authorities  provide 
transportation  services  that  would  be 
provided  by  the  department  of 
transportation  in  another  State. 

Response:  Eligible  grai^t  recipients 
were  established  by  section  1221  of 
TEA-21.  The  September  16,  1998, 
Federal  Register  notice  further  clarified 
the  legislative  language  by  providing  the 
following  examples  of  units  of  local 
govenunent:  Towns,  cities,  public 
transit  agencies,  air  resources  boards, 
school  boards,  and  park  districts.  If  the 
toll  authority  is  recognized  by  the  State 
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as  a  una  of  local  government,  then  it  is 

an  eligible  recipient  for  TCSP  grant 

funds.  Non-goveramental  entities  are 

encouTi 

eligible 

sponsoi 

8.  Loca] 
Federal 


ed  to  form  partnerships  with 
grant  recipients  as  the  project 

Matching  Funds/Use  of  Other 
Funds 


Comi.  jents:  One  commenter  observed 
that  altliough  the  program  encourages 
local  matching  funds,  there  is  no 
requireiaent  for  a  local  match.  This 
commei  iter  advocated  that  local 
commu:  lities  would  take  more 
owners!  lip  of  projects  that  require  a  firm 
match  c  f  funds  generated  at  the 
conmiuiity  level,  and  suggested  a 
raandat  )ry  match  ratio  of  10  to  20 
percent  of  local  funds,  with  a  related  80 
to  90  pe  rcent  of  Federal  funds. 
Accord:  ng  to  this  commenter,  the  local 
match  c  Duld  come  from  local  or 
statewi(  le  nonprofit  groups  or  local, 
regiona  ,  or  State  governmental  entities. 
Other  ci  )mmenters  supported  a  local 
match  r  squirement,  and  added  that 
investn  ent  of  other  Federal  funds 
(including  transportation  funds 
authori;:ed  under  TEA-21,  as  well  as 
Federal  grants  for  Housing  and  Clean 
Water) '  vould  also  demonstrate  local 
commit  ment. 

Response:  The  September  16,  1998, 
Federal  Register  notice,  under 
"Priorit  les  for  all  Grants"  stated  that 
applica  ions  for  grants  will  be 
evaluatiid,  among  other  factors,  on  a 
demons  trated  commitment  of  non- 
Federal  resources.  As  the  commenter 
correct]  y  stated,  matching  funds  were 
not  required.  However,  TEA-21  directs 
the  Sec  etary  to  give  priority  to 
applica  its  that  demonstrate  a 
commitment  of  non-Federal  resources  to 
the  pro  josed  project.  The  FHWA  agrees 
that  pre  viding  local  matching  funds 
demon!  trates  a  stronger  commitment  at 
the  Iocs  1  level.  In  response  to  the 
comme  it  regarding  the  use  of  Federal 
funds  t(  >  demonstrate  local  commitment, 
the  FTT  VA  also  considers  this  to  be  a 
demon!  tration  of  commitment.  A 
numbei  of  successful  TCSP  applicants 
in  FY  1  399  combined  grant  resources 
from  ot  ler  FHWA,  FTA,  EPA  and  the 
Housin  I  and  Urban  Development  (HUD) 
prograi  is  to  support  an  iimovative 
project,  However,  since  the  TCSP  funds 
are  inte  nded  to  be  used  for  innovative 
activiti  !s,  we  did  not  review  favorably 
proposi  lis  that  could  be  funded  with 
other  Uaditional  sources  of  funds. 

9.  Urba  a  Versus  Riu-al  Emphasis 

Com.  nents:  One  commenter  found 
that  th<  FY  1999  Federal  Register  notice 
showe(  a  bias  toward  larger 
metropalitan  areas,  noting  that  smaller 


metropolitan  areas  are  under  growth 
pressures  and  could  also  benefit  from 
the  TCSP  pilot  program.  The  suggestion 
was  made  that  the  next  solicitation  for 
projects  should  use  a  broader  range  of 
examples  of  potential  projects  to 
include  both  rural  and  small 
metropolitan  areas.  In  contrast,  another 
commenter  suggested  that  the  TCSP 
program  should  focus  on  urban  areas, 
because  those  areas  experience  the  most 
intense  pressure  involving  land  use, 
transportation  and  community 
preservation. 

Response:  The  TCSP  program  is 
applicable  in  a  wide  variety  of  settings 
where  communities  are  trying  to 
address  the  integration  of  transportation 
and  community  and  system 
preservation,  and  that  TCSP  funds  are 
equally  applicable  in  urban,  suburban, 
and  rural  areas.  As  noted  in  this 
preamble,  the  FHWA  will  continue  to 
seek  a  range  of  proposals,  which  would 
take  into  consideration  the  type  of 
project,  geographic  location,  and  a  mix 
of  urban,  suburban,  and  rural  settings. 

10.  Federal  Involvement  in  Local  Land 
Use  Actions. 

Comments:  One  commenter  claimed 
that  through  the  TCSP  program,  the 
FHWA  is  engaging  in  local  land  uses 
issues  where  historically  local 
governments  and  the  electorate  have 
made  decisions.  This  commenter 
expressed  concern  that  the  TCSP  pilot 
would  provide  a  precedent  by  providing 
Federal  funds  to  governmental  entities 
and  non-governmental  groups  to 
develop  and  adopt  certain  land  use 
policies  and  restrictions. 

Response:  The  FHWA  has  no 
intention  of  using  the  TCSP  pilot  to 
involve  itself  in  local  land  use 
decisions.  The  FHWA  is  interested  in 
promoting  and  funding  sound,  yet 
innovative  planning  that  simultaneously 
considers  transportation  and 
community  and  system  preservation  in 
the  long-term.  The  FHWA  strongly 
supports  the  statewide  and  metropolitan 
planning  process  that  was  created  by  the 
ISTEA,  and  relies  on  States  and  MPOs 
to  use  these  processes,  agency 
partnerships,  and  public  involvement 
activities  to  identify  proposals  that 
would  be  eligible  for  TCSP  funds. 

11.  Review  Process 

Comments:  One  commenter  strongly 
supported  a  joint  review  and  approval 
process  by  the  FHWA  and  the  FTA. 

Response:  An  interagency  work  group 
comprised  of  the  FHWA,  the  FTA,  the 
FRA,  the  OST,  the  RSPA,  and  the  EPA 
has  reviewed  all  of  the  FY  1999  letters 
of  intent  and  full  grant  applications  for 
the  TCSP  pilot.  Participation  has 


occurred  at  the  field  level  (Regional  and 
Division/State  offices)  as  well  as  from 
each  agency's  headquarters  office.  Final 
decisions  have  been  made  by  the  FHWA 
Administrator  based  on  the 
recommendations  of  this  coordinated, 
interagency  partnership. 

Information  From  the  Technical  Review 
Panel 

A  20-person  panel  including  technical 
program  experts  in  highway,  transit, 
environment,  railroad  and  planning 
reviewed  the  FY  1999  Letters  of  Intent 
and  grant  proposals  for  TCSP.  The 
feedback  from  the  interdisciplinary 
experts  that  participated  on  the  review 
panel  on  the  FY  1999  TCSP  applications 
will  be  helpful  to  those  developing 
proposals  for  FY  2000.  The  panel  used 
the  criteria  that  were  established  in 
section  1221  of  TEA-21  and  included  in 
the  Federal  Register  notice  (September 
16,  1998,  63  FR  49632).  In  addition,  the 
panel  looked  for  innovative  strategies  to 
meet  the  TCSP  goals  and  geographic  and 
population  diversity  to  include 
proposals  to  address  urban,  suburban, 
rural,  and  disadvantaged  populations. 
The  panel  noted  that  the  more  than  520 
LOI's  submitted  were  worthwhile 
projects  but  that  because  of  funding 
limitations,  it  was  necessary  to  identify 
only  a  very  small  number  that  best  met 
the  purposes  of  the  pilot  program.  The 
following  information  from  the  panel 
discussions  may  be  helpful  to  those 
applicants  that  were  not  selected  in  FY 
1999,  as  well  as  for  those  applying  in  FY 
2000: 

(a)  Purposes  of  the  TCSP:  Section 
1221  of  TEA-21  identifies  five  purposes 
for  TCSP  projects.  The  purposes  are 
broad  and  include  transportation 
efficiency,  environment,  access  to  jobs, 
services,  and  centers  of  trade,  efficient 
use  of  existing  infrastructure,  and  land 
development  patterns.  A  key  element  of 
TCSP  is  exploring  the  link  between 
transportation  and  land  development 
patterns.  The  panel  looked  for 
innovative  approaches  that  would  test 
and  evaluate  the  effectiveness  of 
integrating  land  use  planning  and 
transportation  planning  to  meet  the 
purposes  of  TCSP.  The  panel  looked  for 
proposals  that  were  developed  to 
specifically  address  each  of  these.  In 
some  cases,  a  proposal  would  indicate 
that  if  congestion  were  reduced  that 
would  also  increase  access  to  jobs 
planned  in  the  future.  The  panel  looked 
for  more  proactive  solutions,  such  as, 
working  with  agencies  and  the  private 
sector  organizations  involved  in 
employment  and  jobs  to  assure  that  the 
transportation  system  would  meet  the 
needs  for  access  to  jobs.  Similarly,  on 
environmental  issues,  some  applications 
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limited  the  potential  impacts  of  their 
proposal  to  air  quality  issues  rather  than 
addressing  broader  human  and  natural 
environmental  issues  such  as 
watersheds,  ecosystems,  habitat 
fragmentation,  and  community  and 
cultural  impacts. 

(b)  Innovation:  The  TCSP  is  a  small 
pilot  program  that  is  developing  and 
testing  new  strategies  that  can  he  used 
by  State  and  local  agencies  nationwide 
in  their  ongoing  transportation 
programs.  Funding  in  TCSP  is  not 
intended  to  implement  commimity 
preservation  practices  nationwide,  but 
to  pilot  test  new  approaches.  As  a  pilot 
program,  TCSP  is  an  opportimity  for 
agencies  to  support  and  encourage  non- 
traditional  approaches.  Therefore,  it 
may  be  appropriate  to  request  TCSP  to 
support  a  smaller  innovative  portion  of 
a  larger  project  that  can  be  funded  under 
other  transportation  funding.  This  may 
also  help  to  increase  the  local  matching 
share  committed  to  the  project  which  is 
also  a  factor  in  project  selection.  In 
addition,  leveraging  other  Federal  funds 
(e.g.,  EPA,  HUD,  or  other  highway  and 
transit  funding)  as  part  of  a  larger 
project  will  also  demonstrate  local 
commitment  to  the  project. 

The  review  panel  recognized  that 
what  is  innovative  in  one  area  may  not 
be  innovative  in  another  area  and 
considered  this  in  the  evaluation.  This 
is  consistent  with  the  legislation  which 
seeks  to  encourage  community 
preservation  practices  in  areas  that  have 
not  done  this  before  as  well  as  to  reward 
and  encourage  localities  that  propose 
expanding  on  already  successfully 
implemented  preservation  practices. 

(c)  Evaluation  and  Results:  The 
evaluation  component  of  TCSP  projects 
needs  to  demonstrate  the  expected 
results  of  the  proposed  activities  and 
measure  the  outcomes.  This  is  critical 
for  this  pilot  program  so  that  other 
communities  can  learn  from  and  apply 
the  lessons  learned.  Therefore,  clearly 
stating  the  objectives  of  the  projects  and 
activities  and  the  anticipated  results 
were  important  in  successful  proposals. 
In  addition,  successful  proposals 
included  a  schedule  of  major  milestones 
for  the  project.  If  the  project  was  a 
planning  study,  the  application 
demonstrated  the  likelihood  that  the 
results  or  recommendations  of  the  study 
will  be  implemented,  by  whom  and 
when. 

(d)  Partnerships:  The  TCSP 
encourages  public  and  private 
participation  in  proposed  projects.  In 
addition,  TCSP  encourages  including 
non-traditional  partners  on  the  project 
team.  The  type  and  scope  of  the  project 
will  determine  the  best  mix  of  partners 
and  whether  these  should  include 


members  of  the  general  public,  as  well 
as  environmental,  community,  business, 
and  other  groups.  The  roles  and 
functions  of  the  partners  should  also  be 
explained.  For  example,  are  these 
groups  to  be  surveyed  or  educated  or 
will  representatives  of  these  groups 
serve  on  the  project  team  or  on  an 
advisory  group? 

FY  1999  TCSP  Grant  Awards 

The  activities  and  research  funded 
imder  the  TCSP  program  will  develop, 
implement  and  evaluate  transportation 
strategies  that  support  transportation 
and  community  and  system 
preservation  practices.  The  program  will 
demonstrate  transportation  strategies 
that  incorporate  the  short-  and  long- 
term  environmental,  economic,  and 
social  equity  effects  to  help  build 
sustainable  commimities.  Examples  of 
preservation  strategies  being  developed 
by  TCSP  grantees  in  the  first  year  of  the 
program  include  transportation 
initiatives  which:  integrate  land  use  and 
transportation  plaiming;  balance 
economic  grovvth,  environment  and 
community  values;  create  a  long  range 
vision  for  a  community  or  region;  reuse 
existing  infrastructure  to  meet  the 
purposes  of  TCSP;  develop  urban, 
suburban  and  rural  strategies  for 
communities;  and  establish  non- 
traditional  partnerships  to  meet  TCSP 
goals.  Attachment  I  to  this  notice  lists 
the  grants  selected  for  TCSP  funding  in 
FY  1999  and  includes  a  brief  abstract  of 
each  project. 

Section  II:  Requests  for  FY  2000  TCSP 
Grants 

Introduction 

The  grants  and  research  funded  under 
the  TCSP  program  will  develop, 
implement  and  evaluate  transportation 
strategies  that  support  transportation 
and  community  and  system 
preservation  practices.  The  program  will 
demonstrate  transportation  strategies 
that  incorporate  beneficial  short-and 
long-term  environmental,  economic, 
and  social  equity  effects  to  help  build 
sustainable  communities. 

TCSP  is  included  in  the  President's 
Livability  Initiative.  This  initiative 
strengthens  current  Federal  programs, 
proposes  new  ones  to  help  create  livable 
commimities,  and  includes  programs  in 
the  EPA,  the  HUD,  the  Department  of 
Interior  (DOI),  the  Department  of  Justice 
(DOJ)  and  other  agencies  in  addition  to 
the  DOT  (see  bttp:// 
www.  whitehouse.gov/CEQ/ 
011499.htmD.  Within  the  DOT,  the 
Livability  Initiative  will  help  ease  traffic 
congestion  and  promote  community 
livability  through  a  15  percent  proposed 


increase  for  several  DOT  programs  that 
provide  flexible  support  to  State  and 
local  efforts  to  improve  transportation 
and  land  use  planning,  strengthen 
existing  transportation  systems,  and 
promote  broader  use  of  alternative 
modes  of  transportation.  The 
Administration's  Livability  Agenda 
includes  increased  funding  for  mass 
transit.  Congestion  Mitigation  and  Air 
Quality  Improvement  Program  (CMAQ). 
Transportation  Enhancements,  and 
TCSP.  The  TCSP  pilot  program  in  FY 
2000  is  proposed  to  increase  from  $25 
million  authorized  under  TEA-21  to 
$50  million. 

In  FY  1999,  the  FHWA  used  a  two- 
step  procedure  to  solicit  and  select 
TCSP  proposals.  Applicants  were  first 
requested  to  submit  brief  LOIs.  The 
FHWA  selected  a  small  number  of 
applicants  based  on  these  LOIs  to 
prepare  full  grant  requests  for  further 
consideration.  After  the  review  of  the 
full  grant  request,  35  proposals  from 
agencies  in  28  States  were  selected  to 
receive  TCSP  funds.  In  FY  2000,  the 
FHWA  has  changed  this  procedure  and 
is  using  a  one-step  process.  The  FHWA 
is  no  longer  asking  for  LOI,  but  only  a 
grant  request.  From  the  grants  submitted 
on  July  15,  1999,  the  FHWA  will  select 
those  funded  in  October,  1999. 

With  almost  $400  million  requested 
in  FY  1999,  competition  for  these  funds 
is  expected  to  remain  high.  Grants  may 
be  spent  over  a  period  of  up  to  two  years 
but  no  commitment  can  be  made  for 
second  or  subsequent  years  of  grant 
awards.  Thus,  phased  projects  should 
stand  alone  and  be  capable  of  being 
implemented  and  producing  results  in 
each  phase.  A  sample  outline  and 
format  for  FY  2000  TCSP  grant  requests 
is  provided  in  Attachment  II  to  this 
notice. 

Eligible  Recipients 

State  agencies,  metropolitan  planning 
organizations  and  units  of  local 
governments  that  are  recognized  by  a 
State  are  eligible  recipients  of  TCSP 
grant  funds.  This  would  include  towns, 
cities,  public  transit  agencies,  air 
resources  boards,  school  boards,  and 
park  districts  but  not  neighborhood 
groups  or  developers.  While  non- 
governmental organizations  are  not 
eligible  to  receive  TCSP  funds  under 
section  1221  of  TEA-21,  these 
organizations  that  have  projects  they 
wish  to  see  funded  under  this  program 
are  encouraged  to  form  partnerships 
with  an  eligible  recipient  as  the  project 
sponsor. 

States  or  MPOs  may  be  both  a  project 
sponsor  and  endorse  other  activities 
proposed  and  submitted  by  a  local 
government  within  its  boundary.  A 
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State  or  MPO  may  consider  packaging 
related  ictivities  for  submittal  as  one 
larger  g  ant  request. 

Purposi  s  of  the  TCSP  Grant  Program 

Activ  ties  funded  under  TCSP  should 
address  and  integrate  each  of  the 
purpose  s  of  the  program  listed  below. 
Priority  will  be  given  to  those  proposals 
which  I  lost  clearly  and 
compre  lensively  meet  and  integrate  the 
purpose  s  and  are  most  likely  to  produce 
success  ul  results.  How  well  proposed 
projects  achieve  each  of  these  purposes 
will  be  i  principal  criterion  in  selecting 
proposals  for  funding.  Applicants 
should  develop  proposals  that 
specific  ally  address  these  purposes. 
Grant  p  oposals  should  address  how 
proposed  activities  will  meet  and 
integrals  all  of  the  following: 

1 .  Im  )rove  the  efficiency  of  the 
transpo  lation  system. 

Propc  sals  for  TCSP  activities  should 
identify,  develop  and  evaluate  new 
strategii  is  and  measures  of 
transpo  "tation  efficiency  that  are  based 
on  max  mizing  the  use  of  existing 
conmiuiity  infrastructure,  such  as 
highwa  's.  railroads,  transit  systems  and 
the  buil  t  enviroimient.  Proposals  should 
address  the  transportation  system  as  a 
whole  r  ither  than  focusing  on  one  mode 
of  trans  Dortation.  This  may  include  for 
exampl !,  improving  the  integration  of 
various  modes  of  travel  such  as 
highwa  ',  transit,  pedestrian,  bicycling, 
and  rail  or  improving  the  efficiency  of 
port,  ra  1  and  highway  connections  for 
freight  i  nd  jobs.  Performance  measures 
should  nclude  a  focus  on  movement  of 
people  md  goods  and  access  rather  than 
movem  ;nt  of  automobiles,  and  on 
service!  provided  rather  than  vehicle 
miles  traveled. 

2.  Re(  luce  the  impacts  of 
transpo  lation  on  the  environment. 

Propc  sals  for  TCSP  activities  should 
explore  the  long-terra  direct  and 
indirecl  social,  economic  and 
environ  mental  impacts  of  transportation 
investn  ents  on  the  natural  and  built 
environment.  Consideration  of 
environ  mental  factors  should  not  be 
limited  to  air  quality  but  should  also 
address  if  appropriate,  ecosystems, 
habitat  iragmentation,  water  quality  as 
well  as  community  and  cultural  issues 
such  as  disadvantaged  populations  and 
environ  mental  justice.  Performance 
measur  js  should  relate  the  results  of 
TCSP  a  ;tivities  to  the  larger  community 
and  reg  onal  environment  and  the 
transportation  system. 

3.  Re^  luce  the  need  for  costly  future 
public  nfi'astructure. 

Proposals  for  TCSP  activities  should 
describ  ;  how  they  will  reduce  the  need 
for  cost  y  future  public  infrastructure 


investment  or  create  tools  and 
techniques  to  measure  these  savings 
over  the  life  cycle  of  the  activities. 
Performance  measures  should  include 
projected  life  cycle  savings  obtained 
through  avoiding  future  investments  or 
maintenance. 

4.  Ensure  efficient  access  to  jobs, 
services  and  centers  of  trade. 

Proposals  for  TCSP  activities  should 
clearly  demonstrate  how  they  improve 
efficient,  affordable  access  to  jobs, 
services  and  centers  of  trade  and 
address  benefits  for  disadvantaged 
populations.  This  could  also  include  the 
use  of  new  technologies  that  increase 
access  for  people  and  businesses  while 
reducing  the  heed  to  travel.  Performance 
measures  should  include  improved 
access  to  jobs  and  services,  and 
improved  freight  movements. 

5.  Encourage  private  sector 
development  patterns. 

Proposals  for  TCSP  activities  should 
identify  and  test  effective  strategies  to 
encourage  private  sector  investments 
that  result  in  land  development  patterns 
that  help  meet  the  goals  of  this  pilot 
program.  Effectively  linking  land  use 
and  transportation  is  a  key  feature  of 
TCSP.  Performance  measures  should 
demonstrate  and  monitor  changes  in 
development  patterns  and  private  sector 
investment  trends  or  opportunities 
resulting  from  TCSP-related  activities. 

Priorities  for  Selection  of  Grants 

In  addition  to  meeting  the  purposes  of 
TEA-21  discussed  earlier  in  this 
preamble,  applications  for  grants  will  be 
evaluated  based  on  the  following 
factors: 

a.  A  demonstrated  commitment  of 
non-Federal  resources.  Although 
matching  funds  are  not  required, 
priority  will  be  given  to  projects  which 
leverage  non-Federal  funds  and  take 
advantage  of  in-kind  contributions  such 
as  maintenance  agreements,  land 
donations  and  volunteer  time.  The 
contribution  of  local  funds  and 
resources  for  a  project  demonstrates 
local  commitment  to  a  project  and 
increases  the  likelihood  that  it  will  be 
fully  implemented.  In  addition  to  non- 
Federal  funds,  grantees  are  encouraged 
to  pursue  other  Federal  resources  to 
support  Livability  Initiatives  such  as 
Transportation  Enhancement, 
Congestion  Management  and  Air 
Quality  funds,  as  well  as  HUD,  EPA, 
DOI  and  other  programs.  A  description 
of  the  President's  Livability  Initiative 
can  be  found  on  the  White  House  Web 
site  (http:www.whitehouse.gov/CEQ/ 
011499.html)  and  click  on  "Virtual 
Library." 

b.  An  evaluation  component.  The 
plans  to  evaluate  the  project's  objectives 


and  outcomes  is  a  key  element  of  the 
grant  proposal.  The  evaluation  plan 
should  include  major  milestones  and 
deliverables  for  the  project.  See  the 
discussion  on  Evaluation  in  this  section. 

c.  An  equitable  distribution  of  grants 
with  respect  to  a  diversity  of 
populations.  The  FHWA  will  also  be 
ensuring  the  equitable  distribution  of 
funds  to  geographic  regions,  including 
an  appropriate  mix  of  rural,  suburban 
and  urban  activities.  Applicants  should 
describe  the  populations  that  will  be 
served  by  the  project,  including 
disadvantaged  populations. 

d.  Demonstrated  commitment  to 
public  and  private  involvement 
including  the  participation  of  non- 
traditional  partners  in  the  project  team. 
Such  partners  might  include  public 
utility  operators,  social  services 
agencies,  community  groups, 
environmental  organizations,  non-profit 
organizations,  public  health  agencies, 
private  land  development  organizations 
and  real  estate  investors.  The  TCSP  also 
envisions  non-traditional  partners 
working  on  the  project  team  and  help 
develop  the  assumptions  and  scenarios. 
This  approach  would  be  broader  than 
public  involvement  processes  where 
transportation  professionals  prepare 
projects,  scenarios  and  assumptions  and 
present  these  in  public  forums  for 
review  and  comment.  In  the  proposal, 
applicants  should  describe  the  role  and 
commitments  of  their  partners. 

Category  of  Grantee 

The  TCSP  was  intended  to  support 
localities  which  have  already  begun 
some  preservation  practices  and  to 
encourage  those  areas  that  are  just 
starting.  The  legislation  referred  to 
grants  to  these  types  of  grantees  as 
implementation  grants  and  planning 
grants,  respectively.  These  terms  proved 
to  be  confusing  to  applicants  in  FY  1999 
because  they  are  common  terms  used  in 
transportation  projects.  Many 
interpreted  the  terms  to  describe  the 
activities  conducted  under  a  specific 
grant  proposal  rather  than  describing 
the  community  preservation  activities  of 
the  grantee.  Therefore,  in  FY  2000  the 
FHWA  is  asking  grant  applicants  to 
identify  themselves  as  either:  (a) 
grantees  that  are  just  beginning  to  start 
community  preservation  practices,  or  (b) 
grantees  that  have  already  initiated 
transportation  related  community 
preservation  programs  and  policies. 
This  later  category  would  include 
grantees  who  have  coordinated  with 
State  and  locally  adopted  preservation 
and  development  plans;  integrated 
transportation  and  commimity  and 
system  preservation  practices;  promoted 
investments  in  transportation 


infrastructure  and  transportation 
activities  that  minimize  adverse 
environmental  impacts  and  lower  total 
life  cycle  costs;  or  encouraged  private 
sector  investments  and  innovative 
strategies  that  address  the  purposes  of 
the  TCSP  program. 

Eligible  Activities 

Activities  eligible  for  TCSP  funding 
include  activities  eligible  for  Federal 
highway  and  transit  funding  (title  23, 
U.S.C,  or  Chapter  53  of  title  49,  U.S.C.) 
or  other  activities  determined  by  the 
Secretary  to  be  appropriate.  This  allows 
a  broad  range  of  transportation  activities 
to  be  funded.  Grants  will  be  awarded  for 
new  and  innovative  transportation 
activities  that  meet  the  purposes  of  the 
TCSP  program,  but  remain  unfunded 
under  the  current  Federal-aid  program. 

Strategic  Priorities  for  FY  2000  TCSP 

Grants  will  be  awarded  for  activities 
that  meet  the  purposes  of  the  program 
described  above  and  are  innovative.  The 
goal  of  the  TCSP  is  to  develop  a  broad 
range  of  strategies  for  urban,  suburban 
and  rural  communities  to  help  promote 
liveable  communities  through 
transportation  investments  and 
operations.  The  legislative  language  that 
created  TCSP  is  general  and  provides 
States,  MPOs  and  local  agencies 
flexibility  to  create  innovative 
approaches  to  addressing  the  goals.  As 
the  program  evolves  over  the  next  four 
years,  the  FHWA  will  use  individual 
project  evaluations  conducted  by 
grantees^the  results  of  research,  and 
overall  program  evaluation  to  determine 
the  strategic  priorities  for  TCSP.  This 
information  is  not  yet  available  since 
this  is  the  first  year  of  the  program  and 
grants  were  just  recently  awarded. 
Therefore,  in  the  second  year  of  the 
program,  rather  than  setting  specific 
strategic  priorities,  the  FHWA  is 
providing  information  on  the  proposals 
funded  in  FY  1999  and  several 
suggestions  to  prospective  applicants  of 
areas  that  are  of  interest  to  the  FHWA. 
The  FHWA  continues  to  seek  additional 
strategies  that  are  innovative  and  can  be 
replicated  by  others.  Applicants  should 
highlight  innovative  and  unique  aspects 
of  their  proposals,  and  how  the  results 
of  their  proposal  will  further  the 
purposes  of  the  TCSP. 

Examples  of  preservation  strategies 
being  developed  by  TCSP  grantees  in 
the  first  year  of  the  program  include 
transportation  initiatives  which: 
Integrate  land  use  and  transportation 
planning;  balance  economic  growth, 
environment  and  community  values; 
create  a  long  range  vision  for  a 
community  or  region;  reuse  existing 
infrastructure  to  meet  the  purposes  of 
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TCSP;  develop  urban,  suburban  and 
rural  strategies  for  communities;  and 
establish  non-traditional  partnerships  to 
meet  TCSP  goals.  A  common  theme  in 
the  proposals  was  that  the  objectives 
were  to  use  transportation  solutions  in 
unique  ways  to  help  to  meet  long-term 
community  goals  rather  than  to  only 
address  current  mobility  needs. 
Applicants  should  not  seek  to  duplicate 
the  strategies  being  evaluated  in  FY 
1999  unless  there  is  a  significant  change 
in  tlie  scope,  application,  or  results  of 
the  strategy. 

The  FHWA  is  also  interested  in 
proposals  which  measure  the  results 
and  broad  impacts  on  communities  of 
current  preservation  practices  including 
urban  growth  boundaries,  infill 
development,  and  land  use  changes. 
This  suggestion  is  also  included  in  the 
request  for  research  proposals  below  as 
an  opportxmity  for  an  independent 
assessment  of  the  outcomes  of  current 
preservation  practices.  Other  areas  that 
may  be  considered  include  integrating 
community  health  and  safety  goals  with 
transportation  to  promote  livable 
communities;  planning  or  implementing 
regional  and  local  strategies  to  mitigate 
greenhouse  gas  emissions;  using 
technology  and  communications  that 
provide  people  and  businesses  with 
improved  access  to  goods  and  services 
to  promote  livable  communities;  and 
enhancing  intermodal  and  freight  access 
to  promote  economic  growth  and  access 
to  jobs  in  communities. 

The  FHWA  is  particularly  interested 
in  supporting  projects  that  are  ready  to 
begin  and  have  plans  to  collect  and 
docimient  results  that  can  be  shared 
with  others  quickly  and  successfully. 
The  proposal  should  highlight  when  the 
proposal  would  be  initiated  and  when 
results  are  expected. 

Evaluation 

Every  proposal  funded  under  the 
grant  program  should  include  a 
description  of  the  applicant's  plans  for 
monitoring,  evaluation  and  analysis  of 
the  grant  activity,  and  for  providing  the 
results  of  this  analysis  to  the  FHWA. 
This  information  is  necessary  to  provide 
an  opportunity  for  the  DOT,  States, 
MPOs,  and  local  governments  to  learn 
more  about  the  practical  implications  of 
integrating  land  development, 
transportation,  and  environmental 
decisionmaking.  The  grant  request  may 
include  funding  for  travel  for  one 
representative  to  attend  two  national 
workshops  to  present  the  plans,  status, 
and  results  of  the  project. 

The  measures  used  to  evaluate  project 
results  should  be  based  on  the  goals  and 
objectives  of  the  project.  In  addition  to 
individual  project  evaluations,  an 


overall  program  evaluation  will  be 
conducted  by  the  FHWA  imder  the 
research  component  of  the  program 
described  in  Section  III  of  this  notice. 

Developing  measures  to  determine  the 
results  of  the  projects  is  difficuH  and 
there  is  no  general  consensus  on 
operative  measures.  A  resource  guide  on 
program  evaluation  for  TCSP  projects  is 
available  on  the  FHWA  Web  page  (http:/ 
/tcsp-hwa.volpe.dot.gov/index.html). 
Methods  to  measure  and  evaluate 
current  and  future  performance  may 
include,  for  example: 

1 .  Quantitative  assessments  such  as 
measurement  of  changes  in  traffic  flow 
and  mode  choice  (e.g.,  increased 
pedestrian  and  bicycle  traffic), 
environmental  impacts  and  reduced 
vehicle  miles  of  travel  or  number  of 
trips; 

2.  Analytic  procedures  which  forecast 
the  current  and  future  impacts  of 
projects,  such  as,  travel  demand,  land 
development,  or  economic  forecasting; 
or 

3.  Qualitative  assessment,  such  as, 
interviews,  surveys,  changes  in  local 
ordinances,  or  other  anecdotal  evidence. 

Relationship  of  the  TCSP  to  the 
Transportation  Planning  Process 

The  TCSP  will  complement,  improve 
and  enhance  the  Statewide  and  MPO 
plamiing  process  created  by  the  ISTEA, 
and  refined  by  TEA-21.  This  process 
promotes  the  ongoing,  cooperative  and 
active  involvement  of  the  public, 
transportation  providers,  public  interest 
groups,  and  State,  metropolitan  and 
local  government  agencies  in  the 
development  of  statewide  and 
metropolitan  transportation  plans  and 
improvement  programs  (23  CFR  part 
450). 

Grant  proposals  should  clearly 
demonstrate  the  coordination  and 
consistency  with  appropriate  statewide 
and  metropolitan  transportation 
planning  processes.  TCSP  applicants  are 
encouraged  to  notify  the  appropriate 
State  DOT  and  MPO  of  their  application 
to  ensure  this  coordination.  In  addition, 
the  FHWA  will  post  the  hst  of  FY  2000 
applications  and  titles  of  the  proposals 
on  its  Web  site  as  soon  as  it  is  available. 
The  DOT  fully  supports  this  planning 
process,  which  has  brought  diverse 
constituencies  and  government  agencies 
together,  and  views  the  TCSP  activities 
as  a  logical  step  in  the  continuing 
improvement  of  transportation  planning 
at  the  State  and  regional  level.  The 
TCSP  can  help  broaden  the  scope  and 
impact  of  the  planning  process  to  better 
integrate  land  development  planning, 
environmental  goals  and  objectives, 
economic  development,  social  equity 
considerations,  and  other  private  sector 
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The  integration  of  interest 
:  nvestors  and  developers 
aartnering  with  government 
is  a  goal  of  the  program.  The 
activities  also  consider 
potation  of  much  longer  planning 
and  consider  the  impacts  on 
generations. 

funded  by  this  program 
i^sed  to  test  or  implement  new, 
planning  methods  and 
that  significantly  enhance  the 
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s  are  intended  to  leverage 
transportation  and  community 
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MPOs.  The  TCSP-funded 
should  demonstrate 
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projects  funded  by  the 
ultimately  be  included  in  an 
State  or  MPO  TIP.  The  TCSP 
1:  ould  not  be  requested  for 
that  have  already  been 

for  funding  and  are  in  the 
i  >tate  or  MPO  TIP.  Highway  and 
ojects  which  either  use  Federal 
require  Federal  approvals,  and 
quality  nonattainment  or 

areas,  should  be  included 
quality  conformity  analysis 
as  part  of  the  transportation 
process.  Because  TCSP 
may  target  improved  air  quality 
their  broader  goals. 

of  the  beneficial  air 
mpacts  of  the  project  will  be 
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Departments  of  Transportation  and 
anticipates  that  most  TCSP  grants  will 
be  channeled  through  this  established 
process.  However,  if  another  process 
such  as  a  cooperative  agreement  or  grant 
through  another  eligible  agency  (e.g..  a 
public  transit  agency)  is  preferred,  the 
applicant  can  work  with  the  appropriate 
FHWA  Division  Office  to  develop  a 
different  funding  mechanism. 

An  applicant  should  send  four  (4) 
printed  copies  and  a  diskette  with  a  file 
(optional,  as  described  in  Attachment  11 
of  this  notice)  of  the  TCSP  grant  request 
to  the  FHWA  Division  Office  in  the 
State  in  which  the  project  is  located  by 
July  15.  1999.  Applicants  should  note 
that  the  FHWA  is  not  requesting  the  4- 
page  LOI's  that  were  used  for  the  FY 
1999  selection  process.  The  FHWA  will 
use  input  from  field  staff  and  an 
interagency  technical  review  panel 
similar  to  the  process  used  in  FY  1999 
to  evaluate  proposals  that  will  be 
funded.  Questions  about  the  grant 
program  should  be  directed  to  the 
FHWA  Division  Office  in  the  State  in 
which  the  applicant  is  located.  The  time 
line  for  FY  2000  applications  for  TCSP 
and  a  proposed  time  line  for  FY  2000 
follows: 


qonstruction  activities  funded  by 
,  such  as  the  development  of 
plans  and  policies,  project 

and  land  development  code 
may  not  need  to  appear  in  a 
or  MPO  TIP,  but  should  still 
support  or  endorsement  of  the 
MPO.  Planning  activities 
)y  TCSP  should  be  reflected  in 
t  opolitan  area's  Unified 
Work  Program.  Non- 
activities  may  result  in 
to  existing  State  and  MPO  plans 
therefore,  need  coordination  with 
ju  -isdictions  within  a 
itan  region  or  State. 
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Schedu  e  and  Administrative  Processes 
for  FY  '^  000  Applications 

There  are  several  options  for  the 
adminii  tration  of  grants  under  TCSP. 
The  FH  A^A  has  established  financial 
manage  ment  systems  with  the  State 


FY  2000  Time  Line  for  TCSP 

TCSP  milestones 

FY  2000 

Issue  Federal  Register  No- 
tice Request  for  FY  2000 
Grants,  Research  pro- 
posals, and  comments. 

Grant  requests  and  com- 
ments due  to  FHWA  Di- 
vision Offices. 

Research  proposals  due  to 
FHWA. 

Grants  awarded 

May  1999. 

July  15.  1999. 

Sept.  15,  1999. 
Oct.  1999. 

Research  projects  awarded 

Jan.  2000. 

Section  HI:  Requests  for  FY  2000  TCSP 
Research  Proposals 

Introduction 

The  TCSP  includes  a  comprehensive 
research  program  to  investigate  the 
relationships  between  transportation, 
community  preservation,  and  the 
environment,  and  to  investigate  the  role 
of  the  private  sector  in  shaping  such 
relationships.  The  research  program  also 
includes  monitoring,  evaluation,  and 
analysis  of  projects  carried  out  under 
the  grant  program. 

Program  Evaluation  and  Outreach 

Program  and  project  evaluation  is  an 
important  part  of  the  TCSP.  To  meet  the 
purposes  of  the  pilot  program  and 
develop  strategies  and  methodologies 
that  can  be  used  by  localities, 
measurable  results  and  a  means  to 


disseminate  this  information  are 
needed.  In  addition  to  the  evaluation  of 
each  project  conducted  by  the  grantee, 
the  FHWA  will  conduct  an  overall 
program  evaluation  combining  the 
results  of  the  grants  and  the  research 
program  to  help  set  the  strategic 
direction  and  futiu-e  priorities  for  the 
TCSP.  An  important  measure  for  the 
success  of  TCSP  is  the  extent  to  which 
the  results  and  best  practices  from  the 
pilot  program  are  used  effectively  by 
government  agencies,  the  private  sector, 
and  others. 

Under  the  research  component  of 
TCSP,  the  FHWA  will  establish 
outreach,  technical  assistance,  and  other 
means  to  share  and  implement  the 
results  elsewhere.  Current  outreach 
plans  include  Federal  Register  notices, 
the  grant  workshop,  the  FHWA  web  site 
information,  and  participation  in  other 
conferences  and  meetings. 

Research  Prograra 

The  goal  of  the  research  program  is  to 
build  a  knowledge  base  of  work  in  this 
field  that  will  enable  State,  regional  and 
local  government  agencies,  the  private 
sector  and  neighborhood  groups, 
through  transportation  activities,  to  help 
shape  sustainable  communities  that 
meet  current  and  long-term 
environmental,  social  equity,  and 
economic  goals.  With  coordination  and 
input  from  its  partners  and 
stakeholders,  the  FHWA  will  identify 
and  initiate  needed  research  to  support 
the  purposes  of  the  TCSP.  The  i^search 
program  is  integral  to  the  TCSP,  and  it 
will  support  and  complement  the 
activities  conducted  through  plaiming 
and  implementation  grants.  Likewise, 
applied  research  activities  that  may  be 
a  part  of  a  grant  activity  would  be 
beneficial  to  the  research  program. 

This  notice  requests  comments  and 
suggestions  on  the  research  program  and 
also  solicits  specific  research  proposals. 
The  FHWA  anticipates  that  most  of  the 
TCSP  funds  will  be  allocated  for  grants 
and  that  limited  funding  will  be 
available  for  research.  The  FHWA  is 
soliciting  comments  on  the  research 
needs  to  support  the  TCSP  and  will 
initiate  TCSP  research  to  meet  the  needs 
that  are  identified.  In  addition  to  FHWA 
conducted  research  imder  the  TCSP,  the 
FHWA  is  soliciting  research  proposals 
for  consideration  in  funding  in  FY  2000. 
The  research  may  be  conducted  through 
cooperative  agreements  with 
organizations,  contract  support,  or 
through  State,  local,  and  MPO  grants. 

The  FHWA  emphasizes  that  it 
anticipates  that  very  limited  funds  vdll 
be  available  for  research  in  FY  2000. 
The  FHWA  proposes  to  solicit  research 


proposals  that  address  the  following 
areas: 
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1 .  Evaluation  of  results  of  current 
community  preservation  practices. 
Information  is  needed  on  the  specific 
outcomes  of  current  statewide,  regional, 
and  local  community  preservation 
practices,  such  as,  green  corridors,  smart 
growth,  lu-ban  growth  boundaries, 
higher  density  development,  and  land 
use  controls  to  improve  transportation 
efficiency.  Research  should  include 
both  costs  and  benefits  of  these 
initiatives  and  performance  measures. 

2.  The  FHWA  is  seeking  research  on 
the  development  of  needed  tools  and 
methodologies  to  support  decision 
makers.  Transportation-related  tools  and 
anal5^ical  techniques  will  be  enhanced 
to  help  support  the  State  and  local 
decision  makers  in  taking  a  longer  term 
view  and  balancing  economic,  social 
equity,  and  environmental  goals. 

Attachment  I:  FY  1999  TCSP  Grant 

Transportation  and  Community  and  System 
Preservation  Pilot  Program 

Project  Description  Summaries 

Alaska 

01:  Municipality  of  Anchorage:  "Anchorage 
Metropolitan  Area  Transportation  Study 
(AMATS)  Community  Transportation 
Cooperative"  $250,000 

Re-design  the  public  involvement  program 
by  determining  the  most  effective  processes 
and  technology  to  empower  the  public,  to 
facilitate  communication,  and  to  motivate  the 
community  to  engage  in  meaningful  dialogue 
in  land  use  and  transportation  issues.  Apply 
the  new  program  to  the  Ship  Creek 
Multimodal  Transportation  Plan,  an  area 
with  controversial  land  use/transportation/ 
community  preservation  issues  located 
adjacent  to  the  downtown  Anchorage  Central 
Business  District. 

Arizona 

05:  City  of  Tempe:  "Transit  Overlay  District 
and  University  Drive  Subarea  Study/ 
Integrated  Transportation  Plan,  Model,  and 
Local  Transit-Oriented  Design  Guidelines" 
$225,000 

Complete  the  community-driven  elements 
of  the  comprehensive  transportation  and  land 
use  plan. 

Activities  include: 

•  A  transportation  subarea  study  and 
implementation  plan  for  University  Drive 
that  will  coordinate  neighborhood  goals  to 
narrow/traffic  calm  the  street  while 
identifying  strategies  to  combat  a  range  of 
area  transportation  issues  with  an  approach 
that  emphasizes  both  non-SOV  transportation 
and  community  redevelopment. 

•  Creating  a  transit-oriented  overlay 
district  model,  which  can  be  supported  by 
neighborhoods  and  the  development 
community.  Implement  on  University  Drive 
and  in  the  NewTowN  service  area.  Apply  to 
other  parts  of  Tempe  and  communities. 


California 

13:  San  Francisco  Planning  Department: 
"Land  Use  Support  for  the  Mission  Street 
Transit  Corridor"  $177,000 

Develop  a  plan  for  transit-oriented 
development  in  the  Mission  Street  Transit 
Corridor  and  its  diverse  mix  of  mostly 
medium-  and  low-income  residents,  who 
depend  on  transit  for  joumey-to-work  trips. 
Prepare  a  transit-oriented  land  use  plan  for 
the  Balboa  Park  Station  at  the  southern  end 
of  the  corridor  and  use  as  a  model  for  how 
transit-oriented  development  can  increase 
the  city's  share  of  new  mixed-use  residential 
and  commercial  development,  how  it  can 
strengthen  land  use  and  transit  links,  how  if 
can  increase  transit  use,  how  it  can 
encourage  mixed-use  residential  and 
commercial  infill  sensitive  to  neighborhoods, 
how  it  can  refocus  the  city's  neighborhoods 
towards  transit  and  away  from  the 
automobile,  and  how  it  can  ease  some  of  the 
burdens  placed  on  private-sector 
development. 

45:  City  ofEscalon:  "Escalon  High  School 
Linkage  Project"  $150,000 

Link  the  community  high  school  with  a 
variety  of  land  uses  via  two  separate 
alternative  transportation  corridors:  (1)  The 
Southern  Link — A  pedestrian  plaza,  roadside 
park  and  woonerf  on  a  portion  of  SR-120 
abandoned  as  a  result  of  highway 
realignment;  and  (2)  The  Northern  Link— A 
Class-I  bicycle  lane  along  Miller  Avenue 
providing  a  direct  link  between  the  high 
school  and  community  center  and  a  bicycle/ 
pedestrian  activated  crossing  signal.  Mitigate 
the  impacts  associated  with  the  widen 
roadways.  Populations  benefitting  from  the 
project  include  both  students  and  senior 
citizens. 

64:  Mono  County:  "Lee  Vining  Community 
Planning  Project"  $182,000 

Create  a  consensus-driven  vision  to 
provide  transportation  and  land-use  planning 
guidance  to  a  small  town  that  serves  as  a 
main  gateway  to  Yosemite  National  Park. 
Identify  the  community's  role  in  balancing 
the  need  for  tourism  with  the  preservation  of 
community  character  and  quality  of  life. 
Balance  the  multiple  needs  and  users  who 
depend  on  a  major  state  highway  facility 
serving  as  a  local  Main  Street.  Identify 
mitigation  opportunities  for  seasonal  traffic 
impacts  in  and  around  the  park,  focusing  on 
the  proper  integration  of  the  YARTS  with  Lee 
Vining  and  other  communities  bordering  the 
park.  Provide  a  model  for  intergovernmental 
cooperation  and  public  involvement  for 
unincorporated  rural  areas  struggling  with 
transportation  and  land-use  issues. 

Connecticut 

01:  Hartford  Metropolitan  Area:  "Picture  It 
Better  Together:  Taking  Transportation  Goals 
From  Policy  to  Reality"  $480,000 

Examine  the  links  between  transportation, 
land  use,  and  economic  development  at  both 
the  neighborhood  and  regional  level  by 
researching  sustainable  development 
practices  informed  by  local  and  regional 
perspectives.  Identify  traditional  forms  of 
circulation  and  land  use  patterns  in  three 


prototypical  communities — one  urban,  one 
suburban,  and  one  rural — then  plan  for 
integrative  patterns  of  development  in  each. 
Research  and  form  best  development 
practices,  business  incentives,  and  public/ 
private  support  for  these  strategies  at  the 
regionci  level  and  facilitate  discussions  about 
regional  interdependence.  Develop  human- 
scaled  land  use  designs  at  the  neighborhood 
level  to  integrate  multiple  transport  modes 
and  address  traffic  conflicts. 

District  of  Columbia 

01 :  Metropolitan  Washington  Region: 
"Implement  Adopted  Transportation  Vision 
for  the  Metropolitan  Washington:  Develop 
Circulation  Systems  and  Green  Space" 
$380,000 

Implement  two  key  components  of  the 
region  transportation  vision:  (1) 
improvements  of  circulation  systems  within 
the  regional  core  and  regional  activity  centers 
and  (2)  integration  of  green  space  into  a 
regional  greenways  system.  Involve  key 
agencies,  officials,  and  stakeholders  and 
identify  financial  resources  for  project 
implementation.  Design  comprehensive 
regional  programs  which  identify  priority 
projects  for  implementation  and  encourage 
the  inclusion  of  these  projects  into  the 
region's  Constrained  Long  Range  Plan  (CLRP) 
and  Transportation  Improvement  Program 
(TIP). 

Florida 

05:  Gainesville  Metropolitan  Area:  "Develop 
and  Apply  Integrated  Land  Use  and 
Transportation  Sketch  Planning  Methods" 
$150,000 

Develop  sketch  planning  methods  and 
simple  model  refinements  to  better  estimate 
the  effects  of  vsirious  land  use,  non-motorized 
transportation  and  transit  strategies  on  travel 
choices  and  behavior.  Develop  analytical 
methods  to  post-process  certain  outputs  of 
the  traditional  four-step  travel  demand 
forecasting  process  to  better  represent  the 
land  use-transportation  connection.  The  goal 
is  not  methodological  elegance  but  rather 
ease  of  rise  and  improved  predictive  power. 
Activity  addresses  all  modes  of  travel, 
particularly  as  they  relate  to  different  land 
use  characteristics  within  the  metropolitan 
area. 

Idaho 

01 :  Ada/Canyon  Counties:  "Treasure  Valley 
Futures:  New  Choices  for  the  American 
West"  $510,000 

Develop  an  education  process  which 
defines  barriers  to  attaining  these  goals  and 
identifies  a  range  of  alternative  choices  for 
policy  implementation  that  can  be 
incorporated  directly  into  the  existing  land 
use  and  transportation  policy  framework. 
The  project  should  result  in  an  increase  in 
the  number  of  policy  decisions  being  made 
by  agencies  and  other  groups  supporting 
local  and  regional  objectives.  The  project 
approach  is  designed  to  work  within  the 
Treasure  Valley's  fragmented  political 
framework  and  deeply  held  beliefs 
concerning  private  property  rights. 
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Bluegrass  Region:  "An  Integrated 
Transportation  Planning  and 
^nsitive  Design  "  $435,000 
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Louisiani  i 

01:  New  (  Means  Metropolitan  Area: 

on/Community  Systems 
Optinnizdfion  Through  Non-Traditional 
Partnerin  ?  and  Infrastructure  Prioritization' 
$450,000 

Develo  )  and  implement  various 
mechanis  ms  to  affect  land  use  growth  factors 
and  syste  n  tools  in  order  to  guide 
transport  ition  development,  community  and 
pi  eservation  and  regional 
tan  sprawl.  Traditional  tools  and 
ional  approaches  will  be  employed, 
egional  strategies  and  tools  leading 
long-  range  plan  and  a  map  of  growth/ 
b(  undaries  for  a  regional  livability 
3ased  on  balance  and  sustainability. 
capital  project  management  plan 
ffective  and  efficient  timing  and 
on  of  transportation  infrastructure, 
estaljlish  a  firamework  for  the  control  and 
of  regional  metropolitan  sprawl, 
itions  of  interest  groups  in  the 
realize  the  level  of  knowledgeable 
tax  support  to  implement  sustainable 
md  transportation  growth  measures. 
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Marylan  I 

04:  State  of  Maryland:  "Maryland  Integrating 
Transpoi  tation  and  Smart  Growth  (MINTS!" 
$450.00t 
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egrated  Smart  Growth  and 

ion  planning  strategies  to: 
and  enhance  existing  communities 
bute  to  their  quality  of  life  and 
vitality;  demonstrate  how 

in  transportation  strategies  can 
well  planned  growth  where  it  is 
d  discourage  new  development 
s  inconsistent  with  Smart  Growth 
;  and  use  sound  growth 
to  facilitate  community 
,  preservation  of  infrastructure 
and  "smart"  transportation 
The  project  will  be  carried  out  in 
ons  representing  two  distinct 
Management  settings:  (1)  an  urban 
ity  with  challenges  to  improve  the 
of  the  existing  transportation 
conserve  the  community,  and  to 


prompt  re-development  and  infill 
development  and  (2)  in  exurban  and 
suburban  areas  with  sprawling  development 
patterns  which  threaten  rural  resource 
protection  goals,  generate  highway  £md  other 
infrastructure  needs,  and  environmental  and 
transportation  system  efficiency  issues. 

Michigan 

05:  Saginaw  Metropolitan  Area:  "Retrofitting 
Anytown.  USA"  $48,000 

'  Conduct  a  public  design  charrette  to  look 
at  retrofitting  two  intersecting  suburban 
corridors,  making  the  area  both  pedestrian 
and  transit  friendly.  Focus  on  issues  of 
pedestrian  mobility  and  accessibility,  and 
public  transit  with  the  "visioning"  and 
recommendations  providing  planning 
directions  to  local  agencies  and  private 
enterprises  to  retrofit  the  existing  auto- 
dominated  environment. 

12:  Lansing/Tri-County  Region:  "Regional 
Growth:  Choices  for  Our  Future"  $355,000 

The  Tri-County  Regional  Planning 
Commission,  representing  Clinton,  Eaton  and 
Ingham  Counties  and  the  Lansing,  Michigan 
metropolitan  area,  has  initiated  Regional 
Growth:  Choices  For  Our  Future  to  Develop 
a  series  of  innovative  pilot  planning 
techniques  which  will  demonstrate  enhanced 
planning  methods  which  may  be  readily 
transferred  to  similar  efforts  nationwide. 
Formulate  consensus  on  a  new  land  use 
patterns  and  on  new  policies  to  guide  land 
use  change.  Evaluate  and  track  successful 
implementation  by  creating  a  "Sprawl  Index" 
and  a  comprehensive  evaluation  program 
using  real  cost  studies  and  fiscal  impact 
analysis,  analysis  of  how  transportation 
investment  decisions  and  asset  management 
strategies  effect  urban  sprawl,  gathering 
information  on  why  people  relocate,  and 
developing  monitoring  measures. 

Missouri 

06:  Kansas  City  Metropolitan  Area:  "SMART 
CHOICES— Options  for  Creating  Quality 
Places"  $600,000 

The  Mid-America  Regional  Council 
(MARC),  project  will  build  on  regional  and 
local  planning  efforts  addressing  the  better 
integration  of  transportation  investments  and 
land  use  decisions.  Provide  tools  specifically 
designed  for  Midwestern  communities  to 
promote  urban  and  suburban  development 
compatible  with  sustainable  community 
design.  Activities  include:  (1)  the 
development  of  Transit-Oriented 
Development  prototypes,  education,  and 
other  implementation  strategies;  (2)  a  cost-of- 
development  analysis  that  will  provide  fiscal 
information  relative  to  alternative 
development;  and,  (3)  an  interactive  compact 
disc  to  communicate  information  on 
alternative  design  concepts  and 
specifications. 

Montana 

06:  City  of  Laurel:  "Transportation  and 
Comniunity  Sustainability  Plan"  $85,000 

Develop  a  'Transportation  and  Community 
Sustainability  Plan'  for  the  City  of  Laurel. 
Activities  include:  (1)  analyzing  the  traffic 
and  community  impacts  of  major 


transportation  features;  (2)  analyzing  the 
overall  transportation  system  (current  and 
planned)  and  its  implications  for 
sustainability;  (3)  analyzing  the  land  use 
patterns  and  their  contributions  to  the  traffic 
situation;  (4)  analyzing  the  sustainability  of 
the  community's  commercial  core  in  the  face 
of  transportation-related  threats;  (5) 
analyzing  non-motorized  travel;  (6)  analyzing 
how  different  assumptions  in  transportation 
and  land  use  can  lead  to  more  sustainable 
scenarios  for  the  future;  and  (7)  creating  an 
action  plan  for  a  more  sustainable  Laurel. 

New  Jersey 

14:  Northern  New  Jersey:  "Preparing  Modern 
Intermodal  Freight  Infrastructure  to  Support 
Brownfield  Economic  Redevelopment" 
$700,000 

Facilitate  the  redevelopment  of  abandoned 
industrial  brownfield  sites  by  freight  related 
businesses  at  the  port,  airport,  and  rail 
terminals  in  northern  New  Jersey.  Leverage 
statewide  and  regional  resources  to  overcome 
current  constraints  affecting  brownfield 
redevelopment.  Conduct  a  market  analysis, 
compile  tn  inventory  of  promising 
brownfield  sites,  perform  outreach  to 
communities  and  carry  out  detailed  case 
studies.  Completed  plan  will  address  needed 
transportation  access  to  brownfield  sites  and 
effectively  market  the  sites  for  freight  related 
activities  and  provide  new  employment 
opportunities  for  urban  residents,  avert 
inefficient  sprawl,  reduce  the  volume  of 
trucks  on  regional  roads  and  safeguard  the 
environment. 

34:  State  of  New  Jersey:  "Transit-friendly 
Communities  for  New  Jersey"  $535,000 

Work  with  diverse  community  partners  to 
develop  specific  ways  that  New  Jersey  towns 
can  become  more  "transit  friendly,"  by 
building  on  both  NJT's  initiatives  to  make 
train  stations  themselves  "passenger 
friendly"  and  on  statewide  "smart  growth" 
initiatives  to  reduce  sprawl  and  encourage 
new  development  within  walking  distance  of 
transit  stations.  Develop  educational 
workshops,  technical  assistance  and 
demonstration  projects  in  four  to  six 
communities  to  shape  a  new  vision  for 
linking  train  stations  to  community 
enhancement.  Implement  a  series  of  short- 
term,  catalytic  demonstration  projects  in  the 
districts  immediately  around  train  stations  to 
spur  community  involvement  and  leverage 
local  investment  and  participation.  Maximize 
its  relevancy  to  the  state's  diverse  community 
involvement  and  leverage  local  investment 
and  participation.  Leverage  the  talents  and 
resources  of  NJT's  non-profit  and  government 
partners  to  shape  the  future  of  communities 
around  NJT  stations  well  into  the  21st 
Century.  Develop  models  for  other  New 
Jersey  communities  to  follow  in  future  NJT 
projects.  Ensure  that  communities 
understand  how  transportation  investments 
can  enhance  the  environment,  create  strong 
downtown  centers,  and  improve  quality  of 
life. 


New  York 

02:  City  of  Troy:  "Waterfront 
Redevelopment"  $70,000 

Develop  a  Transportation  and  Land  Use 
Study  as  a  part  of  a  redevelopment  planning 
process  for  South  Troy's  Working  Waterfront. 
Address  the  needs  of  this  long  underutilized 
waterfront  and  facilitate  the  area's 
development  as  an  appealing  and  efficient 
business,  residential,  cultural,  and 
recreational  center.  Inventory  and  analyze 
the  existing  land  use  pattern  and 
transportation  system,  evaluate 
redevelopment  alternatives,  and  identify  and 
implement  a  series  of  compatible  land  use 
and  transportation  strategies  and  projects  for 
the  study  area.  Combine  planning  techniques 
including  community  workshops  and 
visioning  sessions,  design  charettes,  and 
planning  and  architecture  student 
involvement.  Build  upon  collaborative 
working  relationships  with  traditional  and 
nontraditional  partners  including 
community-based,  organizations  and 
nonprofit  agencies,  as  well  as  private,  public, 
local,  regional,  County  and  State  agency 
representatives.  Develop  a  plan  to  maximize 
efficiency  in  transportation  access  while 
minimizing  environmental  and  related 
impacts  of  the  proposed  redevelopment. 

North  Carolina 

06:  Research  Triangle  Region:  "Regional 
Development  and  Mobility  Principles" 
$450,000 

Develop  strategies  to  change  the  6-county 
Research  Triangle  region's  current  pattern  of 
development  from  a  conventional  suburban 
expansion  model  to  one  based  more  on 
principles  supportive  of  compact  urban  form 
with  walkable.  Activities  include:  A  detailed 
description  and  analysis  comparing  the  land 
use,  transportation,  fiscal  and  environmental 
implications  of  the  preferred  regional 
development  pattern  to  the  current 
development  pattern.  A  comprehensive  set  of 
strategies  composed  of  design  and 
development  standards,  infrastructure 
policies,  fiscal  tools,  and  legislative  authority 
needed  to  achieve  the  preferred  development 
pattern.  A  set  of  computer  visualizations  and 
supporting  explanatory  material  showing 
how  places  within  the  region  could  develop 
differently  under  the  preferred  pattern  or 
under  the  current  pattern.  A  community 
outreach  and  feedback  effort  to  explain  the 
project's  work,  monitor  communities'  views 
of  the  work,  and  revise  the  work  to  address 
community  concerns. 

Ohio 

10:  Woodmere  Village,  Cleveland:  Making 
Chagrin  Boulevard  a  "Place"  Instead  of  a 
Dividing  Road:  A  Greater  Cleveland 
Demonstration  Project  in  Woodmere  Village, 
Ohio"  $195,000 

Redefining  Woodmere  Village,  a  small, 
predominantly  African-American  suburb  of 
Cleveland,  in  a  highly  creative  manner. 
Create  an  environment  for  small  town 
community  interactions  while 
simultaneously  handling  26,000-36,000  ADT 
on  its  "Main  Street."  Provide  a  local 
demonstration  project  which  balances  the 


Federal  Register / Vol.  64,  No.  89 /Monday,  May  10,  1999 /Notices 


25111 


interests  of  "home,"  "place"  and  business 
with  the  goal  of  commuter  convenience.  Set 
the  stage  to  adopt  new  zoning  and  land  use 
policies  to  encourage  denser,  more 
sustainable  development  in  the  future. 

12:  City  of  Dayton:  "Tool  Town"  $300,000 

Evaluate  the  existing  buildings, 
transportation  infrastructure,  and  utilities 
and  the  development  of  a  schematic  campus 
master  plan  with  capital  costs,  an 
implementation  schedule,  and  funding 
strategies.  Tool  Town  will  make  more 
efficient  use  of  existing  transportation 
network  and  other  infrastructure  and  reuse 
land  and  the  built  environment,  both  of 
which  will  curb  additional  regional  sprawl. 
The  effort  will  also  create  jobs  that  can  be 
filled  by  Dayton  residents;  support  the  long- 
term  viability  of  tooling  and  machining  in 
our  region;  help  tooling  and  machining 
industry  compete  globally;  and  retain  these 
secure,  high-paying  jobs  in  the  United  States. 

Oregon 

05:  Portland  Metropolitan  Area:  "Urban 
Reserve  Planning  for  the  Portland.  Oregon 
Metropolitan  Region" $500,000 

Develop  master  planning  for  the  area  must 
occur  before  development  begins  to  ensure 
efficient  provision  of  services  and 
infrastructure  and  effective  environmental 
conservation.  Help  local  governments 
address  the  difficult  transportation,  land-use 
and  environmental  challenges  of  the  area, 
including:  Streams  on  the  recent  federal 
listing  of  endangered  fish;  Mitigation  of 
addition  impacts  on  severe  downstream 
flooding;  Local  topography  that  creates  a 
serious  challenge  in  transitioning  from  a  few 
two-lane  country  roads  to  a  system  that  can 
serve  the  expected  future  population. 

11:  Willamette  Valley:  "Evaluate  the 
Transportation  Impacts  of  Possible  Futures  in 
Oregon's  Willamette  Valley  Organization" 
$600,000 

Provide  a  unique,  long-range,  regional 
focus  on:  (1)  the  transportation  consequences 
of  continuing  current  land  development 
patterns  in  the  Valley;  (2)  the  benefits 
possible  through  alternative,  transportation- 
efficient  development  patterns  that  are  based 
on  more  compact  growth  and  urban  designs 
that  reduce  reliance  on  the  automobile;  and 
(3)  the  benefits  possible  through  certain 
changes  in  the  transportation  system.  Focus 
on  all  current  and  future  travel  between  the 
metropolitan  areas,  cities  and  towns  in  the 
11,500  square  mile  Valley.  Activities  include: 
(1)  the  development,  modeling  and  analysis 
of  possible  future  land  use  and  transportation 
scenarios;  (2)  public  outreach  and  education; 
(3)  development  of  recommended  actions 
and  implementation  strategies  to  achieve  a 
preferred  future;  and  (4)  development  of 
regional  benchmarks  and  a  monitoring 
framework  to  track  progress. 

Pennsylvajiia 

05:  Centre  County:  "Creating  a  Community- 
based  Sustainable  Future  for  1-99:  A 
Watershed  Approach  "  $500,000 

Establish  a  collaborative,  multi-municipal 
model  interchange  overlay  district  ordinance 
to  better  manage  and  guide  development 


surrounding  the  12  interchanges  in  Centre 
County  of  1-99  in  Centre  County  and  create 
a  watershed-wide  (mid-Bald  Eagle  watershed 
including  the  Spring  Creek  Basin), 
community-based  collaborative  land  use  and 
sustainability  plan  to  meet  the  long-term 
needs  of  the  community. 

08:  Philadelphia  Metropolitan  Area: 
"Implement  Transit  Oriented  Development  in 
the  Philadelphia  Metropolitan  Area: 
Schuylkill  Valley  Metro  (SVM)  Corridor 
Station  Area  Planning  and  Implementation" 
$665,600 

Implement  TOD  principles  and  induce 
private  sector  investment  in  TODs  by:  (1) 
creating  an  innovative  LEM  Product  that 
provides  mortgage  financing  for  housing  in 
transit  dense  areas,  (2)  undertaking  a  region 
wide  advocacy  project  to  sow  the  seeds  of 
public  support  for  TODs,  (3)  producing  a 
transit  corridor-specific  real  estate  market 
demand  feasibility  study  that  provide  a 
greater  level  of  understanding  of  TODs 
within  the  real  estate  community  (thereby 
reducing  the  perceived  risk  to  developers) 
and  (4)  preparing  zoning  ordinance  language, 
to  implement  focused  station  area  plans,  that 
provides  a  supportive  regulatory 
environment  for  TOD.  Innovative  activities 
include:  (1)  the  proposed  LEM  Product;  (2) 
the  timing  of  the  planning  and  development 
regulations  work  and  garnering  public 
support  for  TOD,  well  in  advance  of 
implementing  a  major  transportation 
investment;  and  (3)  basing  the  development 
controls  on  a  corridor  and  station-focused 
real  estate  market  study. 

Rhode  Island 

1 1 :  City  of  Providence:  "OIneyville  Square 
Inter-modal  Transit  Center"  $600,000 

Revitalize  neighborhood  by  using 
transportation  and  intermodal  facilities  that 
will  capitalize  on  an  urban  river,  recycle 
brownfields,  promote  home-ownership  and 
support  small  business  development.  Focus 
on  the  commercial  heart  of  the  neighborhood, 
which  was  once  the  second  largest 
commercial  area  in  the  City,  by:  siting  a 
public  Transit  Center,  linking  the 
Woonasqualucket  Greenway/Bikeway  project 
to  the  Transit  Center,  and  re-connecting 
OIneyville  Square  and  the  Transit  Center  to 
the  West  Broadway  neighborhood. 

South  Carolina 

01:  Berkeley,  Charleston.  Dorchester  Region: 
"Development  and  Implementation  of  a 
Model  Program  Strategy  to  Link 
Transportation.  Infrastructure  and  Land  Use 
Planning  for  the  Berkeley  Charleston 
Dorchester  Region  of  South  Carolina" 
$300,000 

Evaluate  past  and  future  growth  patterns 
and  promote  sustainable  growth  in  the 
Berkeley.  Charleston,  and  Dorchester  region, 
the  Berkeley-Charleston-Dorchester  Council 
of  Governments  (BCDCOG).  Utilize  satellite 
imagery  to  graphically  depict  growth  patterns 
over  twenty  years  in  the  region  and  usint;  the 
identified  patterns  to  project  impacts  for  the 
future.  Estimate  the  costs  of  sprawl.  Evaluate 
environmental  losses  of  growth  patterns  at 
the  continued  rate  and  pattern.  Compile 
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Tennessee    ' 

OJ ;  /o/inkon  City-.  "The  Land  Use  and 
Tmnspo  iation  Plan"  $275,000 

Integri  te  land  use  planning  with 
transpoT  ation  planning  to  increase  the 
perform!  ince  and  efficiency  of  the 
transpor  ation  system.  Adopted  formal  code 
to  land  use  regulations  based  on  the 
s  of  traditional  neighborhood 
nent  and  transit  oriented 
nent.  Create  opportunities  for 
mixed-use  development  to  occur 
neighborhood  nodes  and  permit  increased 
ity  for  pedestrians,  bicycles,  and 
valuate  projected  traffic  volume  and 
and  without  adoption  of  the  new 
The  results  of  the  Land  Use  and 
Transpohation  will  be  able  to  be  used  by 
cojnniunities  across  the  State  of 
and  nationally. 
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of  Houston:  "Main  Street  Corridor 
and  Research  Project"  $500,000 


Develtp  a  singular,  urban  vision  for  the 
eight-mi  e  Main  Street  Corridor.  Encourage 
transit  a  id  pedestrian-oriented  development, 
improve  access  to  the  corridor,  explore 
ground-  )reaking  implementation  strategies, 
and  inst  tute  innovative  evaluation 
techniqi  es.  Build  partnerships  among  public 
private  and  non-profit  interests  as 
c  )mponent  of  the  planning  process, 
trends  toward  inner  city 
ion  leading  to  a  reduction  of 
ile  dependency  and  improved  air 
the  region. 


ni 


07:  Grec  ter  Wasatch  Area:  "Envision  Utah' 
$425.00 ) 
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a  broadly  and  publicly  supported 
Growth  Strategy-a  vision  to  protect 
e  nvironment.  economic  strength,  and 
I  if  life  for  our  children.  Create  a 
e  process  for  planning  and  managing 

and  development.  Seek 
ity  feedback  and  participation  to 
the  development  of  a  publicly 
Quality  Growth  Strategy  and 
if  actual  implementation  of  this 
in  the  Greater  Wasatch  Area, 
and  draft  final  Quality  Growth 
and  pursue  actual  implementation  of 
in  the  Greater  Wasatch  Area. 
I  nodeling  tools  to  assist  Envision  Utah 
and  impact  analysis  of  the 
growth  scenarios. 


stra  tegy 


Virgiiua 

03:  Charlottesville  Metropolitan  Area: 
"Jefferson  Area  Eastern  Planning  Initiative" 
$517,920 

Develop  a  new  model  for  integrated  land 
use/transportation  planning  and  use  it  to 
achieve  a  regional  plan  which  lays  the 
groundwork  for  the  community's  50-year 
vision.  Build  upon  planning  tools  the  PDC 
has  developed  to  improve  the  multi-modal 
design  of  neighborhoods,  commercial 
centers,  and  transportation  corridors.  Package 
as  a  handbook,  CD-Rom,  and  on  the  Web  to 
make  it  easy  for  other  small  urban  and  rural 
communities  to  use  them. 

Washington 

02:  Central  Paget  Sound  Region:  "Transit 
Station  Communities  Project"  $400,000 

Use  a  variety  of  tools  that  will  contribute 
to  the  success  of  intermodal  facilities  by 
working  with  citizens,  neighborhood  groups, 
the  business  sector,  developers,  elected 
officials,  and  agency  personnel  to  create  more 
livable  communities.  Organize  and  initiate 
both  region  wide  coordination  as  well  as 
local  technical  assistance  efforts.  Coordinate 
the  numerous  and  disparate  station  area 
planning  and  development  activities 
throughout  the  region  to  reach  out  to  local 
jurisdictions,  the  development  community, 
and  the  public  to  increase  the  level  of 
awareness  and  understanding  of  the 
opportunities  and  challenges  of  intermodal 
station  planning.  Provide  direct  technical 
assistance  and  improve  community  outreach 
and  test  a  variety  of  different  techniques 
aimed  at  advancing  local  implementation 
and  expanding  local  community 
participation. 

West  Virginia 

01:  City  of  Martinsburg:  "Historic  Baltimore 
&■  Ohio  Roundhouse  Renovation  Project" 
$300,000 

Develop  plans  and  specifications  to 
renovate/restore  the  Historic  B&O 
Roundhouse  complex.  Establish  an 
intermodal  operations  center  to  coordinate 
these  services  in  relation  to  port  commerce, 
commuter  systems,  commercial  trade,  travel 
and  tourism  which  ties  together  the  highway, 
rail  and  air  transportation  system  from 
within  the  inland  intermodal  port  area  to  the 
historic  infrastructure  links  in  a  manner 
which  will  enhance  commerce,  cultural/ 
recreational  opportunities,  and  transportation 
best  practices.  Develop  a  Facility  Use  Plan  to 
chart  the  course  for  the  complex's 
development.  Provide  direction  for  local 
officials  and  the  community  as  they  strive  to 
both  preserve  and  effectively  transform  the 
existing  facility  into  a  key  element  of  the 
entire  transportation,  retail  trade  and 
community  complex.  Purchase  a  trolley  bus 
which  will  be  used  as  a  key  short  term 
commuter  link  with  the  existing 
transportation  system  by  providing  access  to 
the  MARC  Train  and  the  Pan  Tran  Public 
Transportation  System. 


Wisconsin 

01 :  Dane  County:  "Design  Dane  Phase  U" 
$365,000 

Provide  Dane  County  communities  with 
the  tools  necessary  to  thoroughly  evaluate 
competing  land  development  scenarios. 
Design  a  technical  geographic  model, 
standards,  and  process  to  more  efficiently 
present  to  decision  makers  the  true  costs  and 
benefits  of  alternative  growth  patterns. 
Consider  alternatives  to  simply  adding  more 
lanes  when  making  improvements  to 
congested  roadways.  Coordinate  between 
land  use  and  transportation  decision  making 
in  communities  along  roadway  corridors. 
Design  and  implement  transit-oriented 
development  (TOD)  projects  that  may  be 
used  as  models  for  future  development 
within  our  primary  transit  corridor. 

Attachment  II:  Sample  Outline  and  Format 
for  FY  2000  TCSP  Grant  Requests: 

Cover  Sheet  With  Abstract  (1  Page) 

I.  Project  Information 

Project  Title  and  Location:    

Agency: 

Key  Contact:     

Address:    

Phone/Fax/E-mail: 

Amount  Requested:  $     

Abstract 

This  should  be  a  brief  paragraph  describing 
the  project  emd  the  expected  results.  Describe 
the  scale  of  activity  such  as  rural,  urban, 
statewide,  etc.  and  provide  information  on 
the  types  of  populations  affected  by  the 
project  (i.e.,  size  of  population,  commuter, 
disadvantaged,  minority,  etc.). 

n.  Project  Description 

Narrative:  Briefly  describe  the  project,  the 
geographic  scale  of  the  proposed  activity 
(system,  region,  corridor,  etc.),  its  expected 
results  in  the  short-and  longer-term  (20-40 
years),  and  the  applicant's  expectations  or 
vision  for  the  ultimate  impact  of  the  activity. 

III.  Purpose  and  Criteria 

Objectives:  Further  describe  the  project  emd 
its  objectives.  Relate  how  it  furthers  and 
integrates  each  of  the  following  purposes  of 
the  TCSP  program: 

1.  Improve  the  efficiency  of  the 
transportation  system; 

2.  Reduce  the  impacts  of  transportation  on 
the  environment; 

3.  Reduce  the  need  for  costly  future 
investments  in  public  infrastructure; 

4.  Ensure  efficient  access  to  jobs,  services, 
and  centers  of  trade;  and 

5.  Examine  development  patterns  and 
identify  strategies  to  encourage  private  sector 
development  patterns  which  achieve  the 
goals  of  the  TCSP. 

IV.  Category  of  Grantee 

Grantees  should  determine  if  their  agency 
is:  (a)  Just  beginning  community  preservation 
practices  in  their  area,  or  (b)  If  they  have 
already  implemented  community 
preservation  practices.  Grantees  in  this  later 
category  should  provide  brief  information  on 
established  community  preservation 
practices  within  their  community  or 
jurisdiction. 


V.  Coordination 

Indicate  how  the  proposal  is  consistent 
with  State  and  metropolitan  planning 
processes  and  how  the  appropriate  MPO  or 
State  Department  of  Transportation 
coordination  will  be  demonstrated. 

VI.  Partners 

List,  and  briefly  describe  if  necessary,  the 
agencies,  organizations,  and  companies 
participating  in  the  activities  or  on  the 
project  team.  Describe  the  role  and  functions 
of  the  non-traditional  partners  participating 
on  the  project  team.  Describe  plans  for 
involvement  or  education  of  the  private  and 
public  sector. 

VII.  Schedule 

Provide  a  schedule  to  complete  the  major 
steps  or  milestones  in  the  project.  Include 
dates  of  major  milestones  for  project 
activities,  the  evaluation  and  when  written 
reports  of  the  project  activities  will  be 
submitted. 

VIII.  Budget  and  Resources 

This  section  should  include  a  list  of  all 
funding,  both  Federal  and  non-Federal,  and 
in-kind  resources  for  the  project.  Priority  is 
given  to  proposals  that  demonstrate  a 
commitment  of  non-Federal  resources. 
Proposals  should  clearly  describe  use  of  in- 
kind  and  direct  funding  contributions  and 
distinguish  contributions  that  are  made 
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State 


Alabama  . 
Alaska  .... 
Arizona  ... 
Arkansas 


California 

Colorado  

Connecticut 

Delaware 

District  of  Columbia 

Florida  , 

Georgia  

Hawaii 

Idaho  '. 

Illinois  

Indiana  


Iowa  

Kansas  ... 
Kentucky 


Louisiana 


Maine 


Maryland 


Massachusetts 

Michigan 

Minnesota  


Mississippi 
Missouri  .... 
Montana  ... 
Nebraska  .. 


Nevada  

New  Hampshire 

New  Jersey 

New  Mexico  


directly  for  the  proposed  projects  from  those 
made  for  other  related  activities.  The  budget 
should  include  a  list  of  the  major  costs  by 
category  for  the  project.  This  could  include, 
for  example,  personnel  costs,  travel,  services, 
project  evaluation  including  any  contract 
services,  etc.  The  budget  should  also  show 
how  the  TCSP  funds  and  other  matching 
funds  are  used  for  these  activities.  The 
budget  may  include  the  costs  for  travel  for 
one  representative  of  the  project  team  to 
participate  and  present  the  status  and  results 
of  the  project  at  two  national  conferences. 
IX.  Project  Evaluation  Plan 

The  FHWA  has  prepared  guidance  on  the 
preparation  of  evaluation  plans  for  TCSP. 
This  will  assist  in  preparing  and 
summarizing  the  preliminary  plans  for 
evaluation  of  the  activity,  including  means  of 
monitoring,  indicators  and  measures  of 
performance,  and  plans  for  reporting  results. 
Copies  of  this  guidance  can  be  found  on  the 
FHWA  website  {http://www.fhwa.dot.gov/ 
program. html]  or  from  the  FHWA's  Division 
office  in  the  applicant's  State  (see 
Attachment  III): 

Proposal  fonnat  for  submissions:  This 
example  format  will  assist  applicants  in 
preparing  your  proposal  submission.  The 
FHWA  does  not  anticipate  that  these  grant 
requests  will  be  very  lengthy  (recommend  no 
more  than  15  pages).  Any  attachments  that 


are  included  should  be  directly  related  to  the 
proposal.  Because  the  FHWA  will  make 
copies  of  the  grant  proposals  for  the  review 
process,  requests  should  be  in  a  similar 
format: 

General  Format 

Page  Size:  8V2"  x  11"  (including  maps  and 

attachments) 
12  point  font,  single  sided 
Clip  the  top  left  comer — no  binding  or 

staples 
Any  colored  documents  (including  maps) 

should  be  reproducible  in  black  and  white 
Include  on  each  page  of  your  submission  the 

project  title  and  page  number 

Format  for  Additional  Electronic  Submission 
(Optional) 

Electronic  Fonnat:  Include  proposal 
(without  attachments)  in  WordPerfect  version 
6/7/8  or  Word  version  97  or  earlier  on  3'/^ 
inch  floppy  disk  labeled  with  your  project 
title  and  name. 

No  watermarks,  embedded  text,  or 
graphics. 

Project  submission:  Please  submit  4  copies 
and  an  electronic  file  of  the  grant  request  to 
the  FHWA's  Division  office  in  your  State. 
The  request  should  be  in  the  Division  office 
by  Thursday.  July  15,  1999. 

Attachment  HI— FHWA  Division  Offices 


FHWA  address,  phone  no. 


500  Eastern  Boulevard,  Suite  200,  Montgomery,  AL  36117-2018,  334-223-7374 

P.O.  Box  21648,  Juneau,  AK  99802-1648,  907-586-7180. 

234  N.  Central  Avenue,  Suite  330,  Phoenix,  AZ  85004,  602-379-3916. 

Federal  Office  Building,  700  West  Capitol  Avenue,  Room  3130,  Little  Rock  AR  72201-3298 
501-324-5625. 

980  9th  Street,  Suite  400,  Sacramento.  CA  95814-2724,  916-498-5015. 

555  Zang  Street,  Room  250,  Lakewood,  CO  80228-1097,  303-969-6730,  Ext.  371. 

628-2  Hebron  Avenue,  Suite  303,  Glastonbury,  CT  0603^-5007,  860-659-6703,  Ext  3008 

300  South  New  Street,  Room  21  Oi,  Dover,  DE  19904-6726,  302-734-3819. 

Union  Center  Plaza,  820  First  Street,  N.E.,  Suite  750.  Washington,  DC  20002  202-523-0163. 

227  North  Bronough  Street,  Room  2015,  Tallahassee,  FL  32301,  850-942-9586. 

61  Forsyth  St.,  SW,  17th  Floor,  Suite  17T100,  Atlanta,  GA  30303-3104,  404-562-3630. 

300  Ala  Moana  Boulevard,  Suite  3202,  Box  50206,  Honolulu,  HI  96850,  808-541-2531 

3050  Lakeharbor  Lane,  Suite  126,  Boise  83703,  208-334-9180,  Ext.  119. 

3250  Executive  Pari<  Drive,  Springfield,  IL  62703-4514,  217-492-4641. 

Federal  Office  Building,  Room  254,  575  North  Pennsylvania  Street,  Indianapolis    IN  46204- 
1576,  317-226-7475. 

105  6th  Street,  P.O.  Box  627,  Ames,  lA  50010-6337.  515-233-7302. 

3300  South  Topeka  Blvd.,  Suite  1,  Topeka,  KS  66611-2237,  785-267-7281. 

John  C.  Watts  Federal  Building  and  U.S.  Courthouse  ,  330  West  Broadway  Street  P  O  Box 
536,  Frankfort,  KY  40602,  502-223-6723. 

Federal  Building,  Room  255,  750  Florida  St.,  Room  255,  P.O.  Box  3929,  Baton  Rouge   LA 
70801,225-389-0245. 

Edmund  S.  Muskie  Federal  Building,  40  Western  Avenue,  Room  614,  Augusta,  ME  04330 

207-622-8487,  Ext.  20. 
The  Rotunda,  Suite  220,  711  West  40th  Street,  Baltimore  21211-2187,  410-962-4342   Ext 

124. 
Transportation  Systems  Center,  55  Broadway,  10th  Poor,  Cambridge  02142  617-494-3657. 
Federal  Building,  Room  207,  315  West  Allegan  Street,  Lansing,  Ml  48933,  517-377-1844. 
Galtier  Plaza,  Box  75,  175  East  Fifth  Street,  Suite  500,  St.  Paul,  MN  55101-2904  651-291- 

6105. 
666  North  Street,  Suite  105,  Jackson  39202-3199,  601-96&-4223. 
209  Adams  Street,  Jefferson  City  65101,  573-636-7104. 
2880  Skyway  Drive,  Helena,  MT  59602,  406-44^5303,  Ext.  236. 
Federal  Building,  Room  220,  100  Centennial  Mall  North.  UncoJn,  NE  69508-3851    402-437- 

5521. 
705  North  Plaza  Street,  Suite  220,  Carson  City,  NV  89701-0602,  775-687-5321. 
279  Pleasant  Street,  Room  204,  Concord,  NH  03301-2509,  603-225-1606. 
840  Bear  Tavern  Road,  Suite  310,  West  Trenton,  NJ  08628-1019,  60^-637-4200. 
604  W.  San  Mateo  Road,  Santa  Fe,  NM  87505,  505-820-2022. 
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State 


FHWA  address,  phone  no. 


Leo  W.  O'Brien  Federal  Building,  Clinton  &  N.  Pearl  Ss.,  9th  Floor,  Albany,  NY  12207,  518- 

431-4131. 
310  New  Bern  Avenue,  Suite  410,  Raleigh,  NC  27601,  919-856-4347. 
1471  Interstate  Loop,  Bismarck,  ND  58501-0567,  701-250-^347. 
200  North  High  Street,  Room  328,  Columbus,  OH  43215,  614-280-6896. 
300  N.  Meridian,  Suite  105  S,  Oklahoma  City,  OK  73107-6560.  405-605-6174. 
The  Equitable  Center,  Suite  100,  530  Center  St.,  N.E.,  Salem,  OR  97301,  503-399-5749. 
228  Walnut  Street,  Room  558,  Harrisburg  17101-1720,  717-221-4585. 
Federico  Degetau  Federal  Building  and  U.S.  Courthouse,  Carios  Chardon  St.,  Rm  329,  San 

Juan,  PR  00918-1755,  787-766-5600,  Ext.  230. 
380  Westminster  Mall,  Fifth  Floor,  Providence,  Rl  02903,  401-528-4560. 
Strom  Thurmond  Federal  Building,  1835  Assembly  Street,  Suite  758,  Columbia,  SC  29201, 

803-765-5282. 
The  Sibley  Building,  116  East  Dakota  Avenue,  Pierre,  SD  57501-3110,  605-224-7326,  Ext. 

3043. 
249  Cumberiand  Bend  Drive,  Nashville,  TN  37228,  615-736-5394. 

Federal  Office  Building,  Room  826,  300  East  Eighth  Street,  Austin  ,  TX  78701,  512-916-5511. 
2520  W.  4700  South,  Suite  9A,  Salt  Lake  City,  UT  84118,  801-963-0182. 
Federal  Building,  87  State  St.,  P.O.  Box  568,  Montpelier  05601,  802-828-4433. 
The  Dale  Building,  Suite  205,  1504  Santa  Rosa  Road,  Richmond  23229,  804-281-5103. 
Suite  501 ,  Evergreen  Pla2a,  71 1  South  Capitol  Way,  Olympia,  WA  98501 ,  360-753-9554. 
Geary  Plaza,  Suite  200,  700  Washington  Street.  E,  Charieston,  WV  25301-1604,  304-347- 

5929. 
Highpoint  Office  Pari<,  567  D'Onofrio  Drive,  Madison,  Wl  53719-2814,  608-829-7506. 
1916  Evans  Avenue,  Cheyenne,  WY  82001-3764,  307-772-2004,  Ext.  41 . 


FHWA/FTA  Metropolitan  Offices 


6  Worid  Trade  Center,  Room  320,  New  York,  NY  10048,  FAX:  212-466-1939,  212-668-2201. 
26  Federal  Plaza,  Suite  2940,  New  York,  NY  10278-0194,  FAX  212-264-8973,  212-668- 

2170. 
1760  Market  St.,  Suite  510,  Philadelphia,  Pa  19103,  215-656-7070,  FAX:  215-656-7260, 

215-656-7111. 

200  West  Adams,  Room  2410,  Chicago,  IL  60606,  312-88&-1616,  FAX:  312-886-0351  312- 
886-1604. 

201  N.  Figueroa  Street,  Suite  1460,  Los  Angeles,  CA  90012;  213-202-3950;  FAX:  213-202- 
3961. 


Authijrity:  23  U.S.C.  315;  sec.  1221,  Pub.L. 
112  Stat.  107,  221  (1998);  49  CFR 


on:  May  3,  1999. 
Jeff, 


Federal  Highway  Deputy  Administrator. 
[PR  Dod  99-11586  Filed  05-07-99;  8:45  am) 
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DEPAF^TMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Reconsideration  of  Waiver 
of  Con|pliance 
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aqcordance  with  Title  49  Code  of 
Regulations  Sections  211.9  and 
notice  is  hereby  given  that  the 
Railroad  Administration  (FRA) 
ved  a  request  for 
deration  of  a  waiver  of 
compliance  from  certain  requirements 
Federal  railroad  safety  regulations, 
ividual  petition  is  described 
including  the  parties  seeking 
he  regulatory  provisions 
>d  and  the  nature  of  the  relief 
I  equested. 


ni 


National  Railroad  Passenger  Corporation 
(Waiver  Petition  Docket  Number  H-96-t) 

The  Federal  Railroad  Administration 
has  received  a  request  from  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  to  modify  conditions  set  forth 
in  the  conditionally  approved  Petition 
for  Waiver  of  Compliance,  H-96-1.  That 
waiver  is  for  the  development,  testing, 
installation,  and  demonstration  of  a 
communication-based  train  control 
system  in  Amtrak's  Detroit  to  Chicago 
Corridor. 

Amtrak  requests  that  Condition  No.  1, 
of  H-96-1,  "Waiver  is  not  for  revenue 
service,"  be  changed  to  include  daily 
revenue  service  trains,  with  newly 
defined  conditions. 

The  waiver  granted  permission  to 
operate  a  test  train  at  speeds  exceeding 
79  MPH,  but  not  to  exceed  110  MPH, 
with  the  following  conditions: 

1.  Waiver  is  not  for  revenue  service. 

2.  Compliance  with  Test  Plan 
081776-070  REV.  A04. 

3.  Waiver  is  granted  until  July  1,  1997. 

4.  FRA  reserves  the  right  to  modify  or 
rescind  this  waiver  upon  receipt  of 
information  pertaining  to  the  safety  of 
rail  operations  or  in  the  event  of 


noncompliance  with  the  conditions  of 
this  approval. 

(Condition  3  has  since  been  modified 
twice,  with  the  waiver  currently  granted 
until  December  of  1999.) 

A  test  train  was  operated  successfully 
at  speeds  up  to  100  MPH  in  the  fall  of 
1996.  Much  was  accomplished  in  these 
tests,  much  data  was  collected,  and  the 
supplier  of  this  system,  Harmon 
Industries,  is  currently  deeply  involved 
in  the  integration  of  the  system.  This 
integration  involves  an  exhaustive 
investigation  of  all  possible  failure 
modes  of  the  train  control  system  in 
order  to  be  able  to  certify  the  fail-safety 
of  the  system  when  the  final  release  to 
Amtrak  is  made  for  in-service  testing  for 
revenue  service. 

It  has  become  apparent  the  vendor 
will  not  be  able  to  fully  complete  the 
validation  and  verification  of  the 
wayside  and  location  processor 
subsystems  until  mid-year  2000,  and  the 
host  (on-board)  processor  subsystem 
until  the  end  of  the  third  quarter  of  year 
2001. 

The  partners  in  this  project  believe 
that  an  important  part  of  the 
development  of  this  project,  that  must 
not  be  delayed,  is  the  next  step  in 
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testing  to  determine  the  reliability  of  the 
system  in  regular  revenue  service. 

In  view  of  the  significant  delays 
encoxmtered  in  developing  the  hill 
validation  and  verification,  Amtrak  now 
would  like  to  commence  testing  the 
system  in  revenue  service.  They  propose 
that  the  system  actually  be  placed  in 
daily  service  for  a  significant  "bum- in" 
period  with  close  monitoring  to  develop 
the  availability /reliability  of  the  system. 
This  would  be  done  in  parallel  with  the 
ongoing  validation  and  verification 
effort,  and  would  be  done  in  such  a  way 
that  it  would  not  have  an  adverse 
impact  on  the  revenue  service  trains. 
Initially,  revenue  service  trains  would 
be  rrCS  equipped  and  operated  through 
the  rrCS  test  territory  with  the  P2A 
valve  cut  out  and  no  ITCS  operating 
rules  in  effect,  at  speeds  not  to  exceed 
79  MPH.  After  this  first  90  day  period 
the  P2A  valve  would  be  cut  in  and  ITCS 
operating  rules  would  be  in  effect,  with 
maximum  speed  being  79  MPH  for  an 
additional  90  days.  Further,  Amtrak 
requests  that  the  limits  of  the  test  bed 
for  the  purpose  of  this  waiver,  be 
extended  as  wayside  equipment  is  cut- 
over,  eastward  from  Signal  175  to  Signal 
150  west  of  Oshtemo,  Michigan,  and 
westward  from  Signal  195  to  Signal  216, 
west  of  Three  Oaks,  Michigan. 

Amtrak's  proposed  timetables  are: 
ITCS  Cutover,  P2A  valve  cut  out 

•  Estimated  Dvu-ation — 90  days 

•  Maximum  Passenger  Speed — 79 
MPH 

•  Location— Signal  175  (M.P.175.2)  to 
Signal  195  (M.P.  195.55) 

•  ITCS  Operating  Rides  not  in  effect 

•  Commence — April  1999 
P2A  valve  cut-in 

•  Estimated  Duration — 90  days 

•  Maximum  Passenger  Speed — 79 
MPH 

•  Location— Signal  175  (M.P.175.2)  to 
Signal  195  (M.P.  195.55) 

•  ITCS  Operating  Rules  in  effect 

•  Commence — July  1999 

ITCS  data  from  the  following  soiu'ces 
will  be  evaluated  via  remote  modem 
technology  from  Harmon's  Grain  Valley 
technical  facility: 

•  Departure  Test  Devices 

•  Wayside  Interface  Units  and 
Wayside  Interface  Unit-SCTvers 

•  Locomotive  and  Non-Powered 
Control  Units  On-board  Computer 

•  Home  and  Intermediate  Signals 

•  Grade  Crossings 
Revenue  Service,  Limited 

•  Estimated  Duration — 300  days 

•  Maximum  Passenger  Speed — 90 
MPH 

•  Location— Signal  150  to  Signal  216 

•  ITCS  Operating  Rules  in  effect 

•  Commence — October  1999 


FRA  feels  that  Amtrak  can  continue, 
vmder  H-96-1  existing  conditions,  with 
ITCS  Cutover,  P2A  Cut-Out.  This  is  a  90 
day  period  allowing  for  wayside 
equipment  cutover,  and  on-board  data 
gathering  within  the  20  mile  test  bed 
and  at  speeds  not  to  exceed  79  MPH, 
with  no  ITCS  rules  in  effect,  and  the 
P2A  valve  not  cut-in  to  the  ITCS.  This 
period  is  to  commence  in  April  1999. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  this 
proceedings  shoidd  identify  by  the 
docket  number  (1)  and  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  EKDT  Central  Docket  Management 
Facility,  Room  PI-401,  Washington,  DC 
20590-0001.  Communications  received 
within  30  days  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  diuing  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PLr-401  (Plaza  Level). 
400  Seventh  Street,  SW,  Washington, 
DC  20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/ dms.dot.gov. 

Issued  in  Washington,  DC  on  May  3,  1999. 
Grady  C.  CstheR,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  99-11624  Filed  5-7-99;  8:45  am] 

BM.LJNG  CODE  4»1»-0(-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  RaMroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Titie  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 


of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.:  FRA-1 999-4990. 

Applicant:  Colorado  and  Kansas 
Railroad  Company,  Mr.  John  A.  Stiehl, 
Authorized  Agent  for  Board  of  Directors. 
P.O.  Box  128,  Louisville,  Colorado 
80027. 

Colorado  and  Kansas  Railroad 
Company  seeks  approval  of  the 
proposed  temporary  discontinuance  of 
the  automatic  block  signal  system,  on 
the  main  track  and  siding,  between  NA 
Junction,  milepost  869.40  and  Towner, 
milepost  747.50,  Colorado,  on  the 
Hoisington  Subdivision,  with 
restoration  by  January  1,  2001. 

The  reason  given  for  the  proposed 
changes  is  to  enable  the  Colorado  and 
Kansas  Railroad  Company  start-up 
operation  to  begin  in  advance  of 
completion  of  costiy  signal  repairs. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  groimds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  shoidd  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI— 401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001 .  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms. dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 
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Issu(  d  in  Washington,  DC  on  May  3, 1999. 
Grady  C.  Cothen,  Jr., 
Deput]  Associate  Administrator  for  Safety 
Standc  rds  and  Program  Development. 
(FR  Doc.  99-11623  Filed  5-7-99;  8:45  am] 
nUJNO  COOE  491(H»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notic4  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
ttie  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pur!  uant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.Cj  App.  26,  the  following  railroads 
have  f  etitioned  the  Federal  Railroad 
Admii  listration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirjments  of  49  CFR  Part  236  as 
detail!  id  below. 
Docke  f  No.  FRA-1 999-4992 

ApplU  ants: 
Con  iolidated  Rail  Corporation, 
Mr.   .  F.  Noffsinger, 
Chi(  f  Engineer — C&S  Assets, 
200    Market  Street,  P.O.  Box  41410, 
Philadelphia,  Pennsylvania  19101- 

1^  10 
CSX  Transportation,  Incorporated, 
Mr.  I.  M.  Kadlick, 
Chi(  if  Engineer  Train  Control, 
500  Water  Street  (S/C  J-350), 
Jacksonville,  Florida  32202 
Consolidated  Rail  Corporation 
(Conrj  il)  and  CSX  Transportation, 
Incorp  orated  (CSXT)  jointly  seek 
appro'  ral  of  the  proposed 
discor  tinuance  and  removal  of  the 
traffic  control  system,  on  the  single 
main  I  rack  Lurgan  Branch,  between  "CP 
Ship"  Interlocking,  milepost  40.2  and 
CP  Lu-gan,"  milepost  42.4,  near  Lurgan, 
Penns  ^Ivania,  on  the  Conrail's 
Philad  elphia  Division.  The  proposed 
changi  !s  include  the  discontinuance  and 
removal  of  "CP  Lurgan"  and 
intern  ediate  signal  P413;  conversion  of 
signal  P412  to  an  inoperative  approach 
signal  and  extension  of  the  manual 
block  Tom  CSXT  to  "CP  Ship." 

The  reason  given  for  the  proposed 
chang !  is  to  retire  facilities  no  longer 
requirjd  for  present  operation. 

An>  interested  party  desiring  to 
protes  i  the  granting  of  an  application 
shall  s  et  forth  specifically  the  grounds 
upon  vhich  the  protest  is  made,  and 
contaia  a  concise  statement  of  the 
interei  it  of  the  Protestant  in  the 
proce<iding.  Additionally,  one  copy  of 
the  pr  Jtest  shall  be  furnished  to  the 
applic  ant  at  the  address  listed  above. 


All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Conmients  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  All  docimients  in  the  ^ 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
h  ttp  ://dms.  dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  May  3, 1999. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  99-11621  Filed  5-7-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
ttie  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.:  FRA-1 999-^991. 

Applicant:  Maine  Coast  Railroad 
Corporation,  Ms.  Sharon  S.  White, 
President,  P.O.  Box  614,  Wiscasset, 
Maine  04578. 

Maine  Coast  Redlroad  Corporation 
seeks  approval  of  the  proposed 
temporary  discontinuance  of  the  Bath 
Interlocking,  Carlton  Drawbridge,  on  the 
single  main  track,  at  Bath,  Maine,  on  the 
Rockland  Branch,  associated  with  the 


rehabilitation  of  the  damaged 
interlocking.  Once  the  shipment  of 
necessary  parts  and  materials  for  the 
redesigned  interlocking  arrive,  work 
will  begin,  with  an  expected  April  1999 
completion. 

The  reason  given  for  the  proposed 
changes  is  that  the  drawbridge 
interlocking  was  severely  damaged  on 
or  around  August  31,  1998,  and  was 
removed  from  service.  Maine  Coast 
Railroad  Corporation  now  believes  that 
the  removal  of  the  interlocking  from 
service  will  exceed  the  six  month  period 
described  in  49  CFR  235.7(a)(4), 
pending  rehabilitation  of  the 
interlocking. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI— 401, 
Washington,  IX:  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  dimng  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  All  docimients  in  the 
public  docket  are  also  avaUablie  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http :  //dms  .dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  May  3, 1999. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  99-11622  Filed  5-7-99;  8:45  am] 

BILUNG  COOE  4910-06-P 


Federal  Register /Vol.  64,  No.  89 /Monday,  May  10,  1999 /Notices 


25117 


DEPARTMEfrr  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.:  FRA-1 999-502 3 
Applicant:  Union  Pacific  Railroad 

Company,  Mr.  Phil  Abaray,  Chief 

Engineer — Signal/Quality,  1416 

Dodge  Street,  Room  1000,  Omaha, 

Nebraska  68179-1000 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
temporary  discontinuance  of  the  signal 
system,  on  the  No.  2  Main  track, 
between  mileposts  32.9  and  33.2,  on  the 
Martinez  Subdivision,  near  Martinez, 
California,  during  construction  of  a  new 
CTC  signal  system  on  the  No.  2  Main 
and  adjacent  tracks,  for  approximately 
four  months. 

The  reason  given  for  the  proposed 
changes  is  to  make  room  for  and  allow 
construction  of  a  new  CTC  signal  system 
on  the  No.  2  Main  track  and  adjacent 
tracks. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI— 401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 


action  is  taken.  Comments  received  after 
that  date  vdll  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  May  3.  1999. 
Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  99-11620  Filed  5-7-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Admiiiistration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 
Docket  No.  FRA-1999-5187. 
Applicant:  Wisconsin  Central  Limited, 
Mr.  Glenn  J.  Kerbs,  Vice  President 
Engineering,  P.O.  Box  5062, 
Rosemont,  Illinois  60017-5062. 
Wisconsin  Central  Limited  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  existing 
Stevens  Point  East  interlocking. 


milepost  CM246.98.  at  Stevens  Point, 
Wisconsin,  consisting  of  the  removal  of 
all  existing  interlocked  signals,  and 
conversion  of  the  two  power-operated 
switches  to  hand  operation. 

The  reasons  given  for  the  proposed 
changes  are  track  changes  associated 
with  the  proposed  siding  extension,  and 
installation  of  a  new  power-operated 
switch  at  milepost  CM244.3. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  vmtten  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
b  ttp  ://dms .  dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  May  3. 1999. 
Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
|FR  Doc.  99-11619  Filed  5-7-99:  8:45  am] 
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DEPAR  IMENT  OF  DEFENSE 

Departrient  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  323 


\dm 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  232 

[FRL-6338-9] 

Revisions  to  the  Clean  Water  Act 
Regulatory  Definition  of  "Discharge  of 
Dredge^  Material" 


AGENCIES 

Engi 

DOD; 

Agency 

ACTION: 


inee  s 


and 


•"inal  rule. 


SUMMARt:  The  U.S.  Airoy  Corps  of 
Engineeis  (Corps)  and  the 
Environ  nental  Protection  Agency  (EPA) 
are  pron  lulgating  a  final  rule  amending 
a  Clean  Vater  Act  (CWA)  section  404 


U.S.  Anny  Corps  of 
Department  of  the  Anny, 
Environmental  Protection 


regulation  that  defines  the  term 
"discharge  of  dredged  material."  This 
action  conforms  that  definition  to  the 
results  of  a  lawsuit  holding  that  by 
asserting  jurisdiction  over  any  redeposit 
of  dredged  material,  including 
incidental  fallback,  the  Agencies  had 
exceeded  oiur  statutory  authority  under 
the  CWA.  Today's  action  is  intended  to 
comply  with  the  injunction  issued  by 
the  district  court  in  that  case.  Today's 
rule  responds  to  the  court  decision  by 
deleting  language  from  the  regulation 
that  was  held  to  exceed  our  CWA 
statutory  authority  and  by  adding 
clarifying  language. 

EFFECTIVE  DATE:  May  10,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  final  rule,  contact 
Mr.  John  Lishman  of  EPA  at  (202)  260- 
9180  or  Mr.  Mike  Smith  or  Mr.  Sam 
CoUinson  of  the  Corps  at  (202)  761- 
0199.  For  questions  on  project-specific 
activities,  contact  your  local  Corps 
District  office.  Addresses  and  telephone 
numbers  for  Corps  District  offices  can  be 
obtained  from  the  Corps  Regulatory 


Homepage  at  http:// 
www.usace.army.mil/inet/functions/ 
cw/cecwo/reg/district.htm.  If  you  do  not 
have  access  to  the  Internet,  telephone 
numbers  for  Corps  District  offices  can  be 
obtained  by  calling  the  National 
Wetlands  hotline  at  800-832-7828. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Potentially  Affected  Entities 

Persons  or  entities  engaged  in 
discharging  dredged  material  to  waters 
of  the  US  could  be  affected  by  today's 
rule.  Today's  rule  addresses  the 
regulatory  definition  of  "discharge  of 
dredged  material,"  a  term  which  is 
important  in  determining  what  types  of 
activities  do  or  do  not  require  a  CWA 
section  404  permit.  As  described  further 
below,  today's  action  does  not  increase 
regulatory  burdens,  but  rather  conforms 
the  language  in  our  section  404 
regulations  to  the  outcome  of  a  lawsuit 
challenging  the  regulatory  definition. 
Examples  of  entities  that  might 
potentially  be  affected  include: 


Category 


Examples  of  potentially  affected  entities 


State/Triqal  governments  or  instrumentalities 
govlemments  or  instrumentalities 


Local 
Industrial 
Land  devfelope 


commercial,  or  agricultural  entities 
rs  and  landowners  


State/tribal  agencies  or  Instrumentalities  that  discharge  dredged  mate- 
rial to  waters  of  the  U.S. 

Local  governments  or  instrumentalities  that  discharge  dredged  material 
to  waters  of  the  U.S. 

Industrial,  commercial,  or  agricultural  entities  that  discharge  dredged 
material  to  waters  of  the  U.S. 

Land  developers  and  landowners  that  discharge  dredged  material  to 
waters  of  the  U.S. 


This  ti  ible 


exhaust]  ve 
for  read(  rs 
likely  to 
this  action 
entities 
of  that 
affected 
entities 
perform 
determi 
its  activities 


you  should 
preambl  j 
today's 
questioris 
this  actipn 
consult 
listed  in 
INFORMAdON 


is  not  intended  to  be 
,  but  rather  provides  a  guide 
regarding  entities  that  are 
carry  out  activities  affected  by 
This  table  lists  the  types  of 
1  hat  the  Agencies  are  now  aware 

out  activities  potentially 
Dy  this  action.  Other  types  of 
1  lot  listed  in  the  table  could  also 
activities  that  are  affected.  To 
whether  your  organization  or 
are  affected  by  this  action, 
carefully  examine  the 
discussion  in  section  II  of 
nal  rule.  If  you  still  have 
regarding  the  applicability  of 
to  a  particular  activity, 
he  Corps  District  offices  as 
the  preceding  FOR  FURTHER 
CONTACT  section. 


lie 


B.  Tulla  :h  Rule  and  Related  Litigation 


Sectiop 
Corps ( 


or 


404  of  the  Act  authorizes  the 
a  State  with  an  authorized 
permitti|ig  program)  to  issue  permits  for 
ge  of  dredged  or  fill  material 
waters  of  the  United  States.  On 
1993  (58  FR  45008),  we 


issued  a  regulation  (the  "Tulloch  rule") 
defining  the  term  "discharge  of  dredged 
material"  as: 

Any  addition  of  dredged  material  into, 
including  any  redeposit  within,  the  waters  of 
the  United  States.  The  term  includes,  but  is 
not  limited  to  the  following:  *   *   *  any 
addition,  including  any  redeposit,  of  dredged 
material,  including  excavated  material,  into 
waters  of  the  United  States  which  is 
incidental  to  any  activity,  including 
mechanized  landclearing,  ditching, 
channelization,  or  other  excavation. 

33  CFR  323.2(d)(1):  40  CFR  232.2. 

The  American  Mining  Congress  and 
several  other  trade  associations 
challenged  this  regulation.  On  January 
23,  1997,  the  U.S.  District  Court  for  the 
District  of  Columbia  ruled  that  the 
regulation  exceeded  our  authority  under 
the  CWA  because  it  impermissibly 
regulated  "incidental  fallback"  of 
dredged  material. '  The  coiut  concluded 
that  incidental  fallback  is  not  subject  to 
the  CWA  as  an  "addition"  of  pollutants. 


and  declared  the  rule  "invalid  and  set 
aside."  The  Coiut  also  enjoined  us  from 
applying  or  enforcing  the  regulation. 
The  govenunent  appealed  the  court's 
ruling  and,  on  June  19,  1998,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  affirmed  the  district 
court's  decision.^  American  Mining 
Congress  v.  United  States  Army  Corps  of 
Engineers,  951  F.Supp.  267  (D.D.C. 
1997);  affd  sub  nom.  National  Mining 
Association  v.  United  States  Army 
Corps  of  Engineers,  145  F.3d  1339  (D.C. 
Cir.  1998)  [•'NMA"). 

II.  Today's  Rule 

Today's  rule  modifies  our  definition 
of  "discharge  of  dredged  material"  in 
order  to  respond  to  the  Court  of 
Appeals'  holding  in  NMA,  and  is 
intended  to  comply  with  the  district 
coiul's  injunction.  The  D.C.  Circuit 


thedi 

into 

August 


;;5, 


'  Incidental  fallback  results  in  the  return  of 
dredged  material  virtually  to  the  spot  from  which 
it  came.  See,  NMA.  145  F.3d  at  1403. 


-  The  NMA  decision  did  not  address  the 
definition  of  "discharge  of  fill  material"  (33  CFR 
323.2(f);  40  CFR  232.2),  and  thus  did  not  affect  the 
regulation  of  discharges  of  fill  material,  nor  are  the 
Agencies  altering  that  definition  in  today's 
rulemaking. 
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found  that  the  Tulloch  rule  changed  the 
prior  regulatory  regime  by  regulating 
incidental  fallback  for  the  first  time.  145 
F.3d  at  1402.  The  court  found  that  the 
rule  accomplished  this  result  by 
defining  "discharge"  to  include  "any 
redeposit"  of  dredged  material.  See,  145 
F.3d  at  1403  ("It  is  undisputed  that  by 
requiring  a  permit  for  'any  redeposit'  the 
Tulloch  rule  covers  incidental  fallback") 
(emphasis  in  original)  (citation  omitted). 
The  court  concluded  that  incidental 
fallback  is  not  an  "addition"  of  a 
pollutant,  and  that,  therefore,  ovu- 
assertion  of  authority'  to  regulate  any 
redeposit  of  dredged  material  exceeded 
our  statutory  authority.  145  F.3d  at  1405 
("We  hold  only  that  by  asserting 
jiuisdiction  over 'any  redeposit,' 
including  incidental  fallback,  the 
Tulloch  rule  outruns  the  Corps's 
statutory  authority")  (emphasis  in 
original).  To  conform  om-  regulation  to 
this  holding  we  have  made  two 
modifications  to  the  rule.  First,  today's 
rule  deletes  use  of  the  word  "any"  as  a 
modifier  of  the  term  "redeposit." 
Second,  today's  rule  expressly  excludes 
"incidental  fallback"  fi-om  the  definition 
of  "discharge  of  dredged  material." 

Today's  rule  does  not  alter  the  well- 
settled  doctrine,  recognized  in  NMA, 
that  some  redeposits  of  dredged  material 
in  waters  of  the  United  States  constitute 
a  discharge  of  dredged  material  and 
therefore  require  a  section  404  permit. 
See  145  F.3d  at  1405  ("But  we  do  not 
hold  that  the  Corps  may  not  legally 
regulate  some  forms  of  redeposit  under 
its  section  404  permitting  authority."); 
145  F.3d  at  1405,  n.6  (recognizing  that 
"a  redeposit  could  be  an  addition  to  [a] 
new  location  and  thus  a  discharge"). 

Deciding  when  a  particular  redeposit 
is  subject  to  CWA  jvuisdiction  will 
require  a  case-by-case  evaluation,  based 
on  the  particular  facts  of  each  case. 
Judicial  decisions  have  established,  and 
the  D.C.  Circuit  recognized  in  MMA,  that 
redeposits  associated  with  the  foUovmig 
are  subject  to  CWA  jurisdiction: 
mechanized  landclearing,  redeposits  at 
various  distances  from  the  point  of 
removal  (e.g.,  sidecasting),  and  removal 
of  dirt  and  gravel  from  a  streambed  and 
its  subsequent  redeposit  in  the 
waterway  after  segregation  of  minerals. 
145  F.3d  at  1407.  See  also,  Avoyelles 
Sportsmen's  League  v.  Marsh,  715  F.2d 
897  (5th  Cir.  1983)  (mechanized 
landclearing  requires  section  404 
permit);  United  States  v.  M.C.C.  of 
Florida,  772  F.2d  1501  (11th  Cir.  1985), 
vacated  on  other  grounds,  481  U.S.  1034 
(1987),  readopted  in  relevant  part  on 
remand,  848  F.2d  1133  (11th  Cir.  1988) 
(redeposit  of  river  bottom  sediments  on 
adjacent  sea  grass  beds  is  an 
"addition");  Rybachek  v.  EPA,  904  F.2d 


1276  (9th  Cir.  1990)  (resuspension  of 
materials  by  placer  miners  as  part  of 
gold  extraction  operations  is  an 
"addition  of  a  pollutant"  under  the 
CWA  subject  to  EPA's  regulatory 
authority);  NMA,  951  F.Supp.  at  270 
("Sidecasting,  which  involves  placing 
removed  soil  alongside  a  ditch,  and 
sloppy  disposal  practices  involving 
significant  discharges  into  waters,  have 
always  been  subject  to  section  404"). 

Determining  whether  a  particular 
redeposit  constitutes  incidental  fallback 
and,  under  the  court's  decision  is  not 
subject  to  section  404.  will  also  require 
evaluation  on  a  case-by-case  basis.  The 
NMA  decision  indicates  incidental 
fallback  "*   *   *  returns  dredged 
material  virtually  to  the  spot  from 
which  it  came."  145  F.3d  at  1403.  It  also 
describes  incidental  fallback  as 
occurring  "when  redeposit  takes  place 
in  substantially  the  same  spot  as  the 
initial  removal."  145  F.3d  at  1401. 
Similarly,  the  district  court  described 
incidental  fallback  as  "the  incidental 
soil  movement  from  excavation,  such  as 
the  soil  that  is  disturbed  when  dirt  is 
shoveled,  or  the  back-spill  that  comes 
off  a  bucket  and  falls  back  into  the  same 
place  from  which  it  was  removed."  951 
F.Supp.  at  270. 

The  court  in  NMA  recognized  that  the 
CWA  "sets  out  no  bright  line  between 
incidental  fallback  on  the  one  hand  and 
regulable  redeposits  on  the  other"  and 
that  "a  reasoned  attempt-to  draw  such 
a  line  would  merit  considerable 
deference."  145  F.3d  at  1405.  We  have 
not  attempted  to  draw  such  a  line  here. 
Nor  have  we  evaluated  (as  we  did  when 
promulgating  the  Tulloch  rule)  the 
complex  legal,  factual  and  policy 
questions  associated  with  interpreting 
the  reach  of  the  CWA.  Rather,  we  have 
promulgated  today's  rule  to  comply 
with  the  injunction  issued  in  NMA,  and 
as  described  below,  will  expeditiously 
undertake  notice  and  comment 
rulemaking  that  wdll  make  a  reasoned 
attempt  to  more  clearly  delineate  the 
scope  of  CWA  jiuisdiction  over 
redeposits  of  dredged  material  in  waters 
of  the  U.S.  In  the  interim,  we  will 
determine  on  a  case-by-case  basis 
whether  a  particular  redeposit  of 
dredged  material  in  waters  of  the  United 
States  requires  a  section  404  permit, 
consistent  with  our  CWA  authorities 
and  governing  case  law.  Entities  that  are 
engaging,  or  intend  to  engage,  in 
activities  in  waters  of  the  U.S.  that  may 
result  in  a  "discharge  of  dredged 
material"  as  that  term  is  defined  in 
today's  final  rule  are  hereby  given 
notice  that  the  agencies  intend  to 
regulate  those  activities  that  we  find, 
based  on  the  particular  cfrcumstances, 


would  result  in  an  addition  of 
pollutants  to  waters  of  the  U.S. 

m.  Future  Notice  and  Comment 
Rulemaking 

As  explained  in  the  preamble 
language  accompanying  the  issuance  of 
theTuUoch  rule  (57  FR  26894  (June  16, 
1992);  58  FR  45008  (August  25,  1993)). 
some  small  volume  discharges 
associated  with  mechanized 
landclearing,  ditching,  channelization, 
or  other  excavation  activities  were  not 
consistently  subject  to  environmental 
review  under  the  pre-Tulloch 
regulations  even  though  waters  of  the 
U.S.,  including  wetlands,  were 
destroyed  or  degraded.  By  using 
specialized  dredging  and  disposal 
techniques  some  developers  sought  to 
use  a  loophole  in  those  regulations  to 
convert  wetlands  without  the  need  to 
obtain  a  CWA  section  404  permit.  The 
section  404  environmental  review 
process  is  not  aimed  at  preventing 
development,  but  instead  is  designed  to 
avoid  imacceptable  adverse 
envfronmental  impacts,  and  to  the 
extent  adverse  impacts  cannot  be 
avoided,  assiu%  they  are  appropriately 
minimized  or  mitigated. 

The  Agencies  are  particularly    . 
concerned  that,  without  further  action 
to  clarify  the  definition  of  "discharge  of 
dredged  material,"  large-scale 
destruction  of  wetlands  could  occur, 
resulting  in  increased  flooding  or  runoff 
and  harm  to  neighboring  property, 
pollution  of  streams  and  rivers,  and  loss 
of  valuable  habitat.  Moreover,  available 
information  indicates  that  such  losses 
are  already  occurring.  Accordingly,  the 
Agencies  will  expeditiously  undertake 
additional  notice  and  comment 
rulemaking  in  furtherance  of  the  CWA's 
objective  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters." 
Additionally,  the  NMA  court  recognized 
that  the  CWA  "sets  out  no  bright  line 
between  incidental  fallback  on  the  one 
hand  and  regulable  redeposits  on  the 
other"  and  that  "a  reasoned  attempt  to 
draw  such  a  line  would  merit 
considerable  deference."  (145  F.Sd  at 
1405).  Further  rulemaking  thus  is 
appropriate  not  only  to  ensure  that  the 
Nation's  wetlands  and  other  waters  of 
the  U.S.  will  continue  to  receive  the 
protection  required  by  section  404  of  the 
CWA,  but  also  to  enhance  clarity, 
certainty,  and  consistency  in 
determining  what  activities  are  subject 
to  section  404  in  light  of  the  NMA 
decision. 
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IV.  Rel  ated  Statutes  and  Executive 
Orden 

A.  Findings  Under  5  U.S.C.553 

Und  »r  the  Administrative  Procedure 
Act  (ApA),  5  U.S.C.  553,  agencies  are 
required  to  publish  a  notice  of  proposed 
rulemaking  and  provide  an  opportiinity 
for  the  public  to  comment  on  any 
substantive  rulemaking  action.  Notice 
and  comment  is  not  required,  however, 

when  tne  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief  statement 
of  reasons  therefore  in  the  rules  issued)  that 
notice  ^d  public  procedure  thereon  are 
impracljlcable,  unnecessary,  or  contrary  to  the 
public  interest. 

5  U.S.i.  553(b)(3)(B). 

Today's  rule  merely  conforms  the 
language  in  our  section  404  regulations 
to  the  Current  status  of  those  regulations 
after  tlje  NMA  case.  The  district  court 
judgment,  as  affirmed  by  the  D.C. 
Circuit  invalidated  application  of  our 
regulation  to  incidental  fallback  and 
enjoinfd  us  from  applying  or  enforcing 
the  rulk  By  expressly  excluding 
incidettal  fallback  from  the  definition 
of  "discharge  of  dredged  material," 
today'^  revisions  conform  the 
regulations  to  reflect  the  legal  status  quo 
in  light  of  the  NMA  decision.  Therefore, 
we  find  that  solicitation  of  public 
commant  is  unnecessary. 

Undir  5  U.S.C.  553(dKl)  and  (3),  rules 
must  b^  published  at  least  30  days  prior 
to  theil  effective  date,  except  where  the 
rule  "grants  or  recognizes  an  exemption 
or  relives  a  restriction,"  or  where 
justifieid  by  the  agency  for  "good  cause." 
Today'te  rule,  in  accordance  with  the 
NMA  decision,  removes  the  requirement 
for  a  saction  404  permit  for  incidental 
fallbacx  in  waters  of  the  U.S. 
Accordingly,  today's  rule  is  effective 
immediately. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  B501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record- 
keeping burden  on  the  regulated 
community,  as  well  as  to  minimize  the 
cost  of  {Federal  information  collection 
and  diisemination.  In  general,  the  Act 
requires  that  information  requests  and 
record'jkeeping  requirements  affecting 
ten  or  inore  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Bi^get  (OMB).  The  current  OMB 
approval  number  for  information 
requirements  related  to  the  CWA  section 
404  program  is  0710-0003  (expires  June 
30,  2000).  Today's  rule  merely  conforms 
the  def  nition  of  "discharge  of  dredged 
material"  to  reflect  the  ruling  in  the 
NMA  case.  It  does  not  establish  or 
modi^  any  information  reporting,  or 
record  keeping  requirements,  and 


therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act. 

C.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  Today's 
rule  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

D.  Other  Statutes  and  Executive  Orders 

Today's  rule  does  not  establish  any 
new  requirements,  mandates  or 
procedures.  As  explained  above,  today's 
rule  merely  conforms  the  regulations' 
definition  of  "discharge  of  dredged 
material"  to  reflect  the  judicial  decision 
in  the  NMA  case.  Because  today's  rule 
is  a  "housekeeping"  measure 
undertaken  to  coniorm  the  regulatory 
language  to  that  judicial  determination, 
it  does  not  result  in  any  additional  or 
new  regulatory  requirements.  In  fact,  the 
judicial  determination  which  it  reflects 
has  the  practical  effect  of  removing 
incidental  fallback  irom  coverage  under 
the  regulations.  Accordingly,  it  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  and  is  therefore 
not  subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  contain  any  unfunded 
mandate,  or  impose  any  significant  or 
unique  impact  on  small  governments  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-^). 
This  rule  also  does  not  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875  (58  FR  58093, 
October  28,  1993)  or  Executive  Order 
13084  (63  FR  27655  (May  10, 1998),  or 
involve  special  consideration  of 
environmental  justice  related  issues  as 
required  by  Executive  Order  12898  (59 
FR  7629,  February  16, 1994).  Because 
this  action  is  not  subject  to  notice-and- 


comment  requirements  under  the  APA 
or  any  other  statute,  and  because  it  does 
not  impose  any  requirements  on  small 
entities,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  rule  is  not  subject  to  E.O. 
13045  (62  FR  19885,  April  23,  1997) 
because  it  is  not  economically 
significant  as  defined  imder  E.O.  12866. 
Further,  EPA  interprets  E.O.  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  uimecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  we  have  made  such  a 
good  cause  finding,  including  the 
reasons  therefore,  and  established  an 
effective  date  of  May  10, 1999.  We  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Sub}ects 

33  CFR  Part  323 

Navigation,  Water  Pollution  Control, 
Waterways 

40  CFR  Part  232 

Environmental  protection.  Wetlands, 
Water  Pollution  Control. 
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Dated:  April  27,  1999. 

Carol  D.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

Dated:  April  30,  1999. 

Joseph  W.  Westphal, 

Assistant  Secretary  of  the  Army  (Civil  Works), 
Department  of  the  Army. 

In  consideration  of  tlie  foregoing,  33 
CFR  Part  323  and  40  CFR  Part  232  are 
amended  as  set  forth  below: 

33  CFR  CHAPTER  II— CORPS  OF 
ENGINEERS,  DEPARTMENT  OF  THE  ARMY 

PART  323— {AMENDED] 

1.  The  authority  citation  for  Part  323 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1344. 

2.  Amend  section  323.2(d)  as  follows: 
a.  In  the  first  sentence  of  paragraph 

{d)(l},  remove  the  words  "any  redeposit 
of  dredged  material"  and  add,  in  their 


place,  the  words  "redeposit  of  dredged 
material  other  than  incidental  fallback". 

b.  In  paragraph  (d)(l)(iii),  remove  the 
words  "any  redeposit,"  and  add,  in  their 
place,  the  words  "redeposit  other  than 
incidental  fallback,". 

c.  In  paragraph  (d)(2),  add  at  the  end 
thereof  a  new  paragraph  (d)(2){iii)  to 
read  as  follows: 

§232.2    Definitions. 

***** 

(d)*  *  * 
(2)*  *  * 
(iii)  Incidental  fallback. 


40  CFR  CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

PART  232— {AMENDED] 

3.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1344. 


4.  In  §  232.2  the  definition  of 
"discharge  of  dredged  material"  is 
amended  as  follows: 

a.  In  the  first  sentence  of  paragraph 
(1),  remove  the  words  "any  redeposit  of 
dredged  material"  and  add,  in  their 
place,  the  words  "redeposit  of  dredged 
material  other  than  incidental  fallback". 

b.  In  paragraph  (l)(iii),  remove  the 
words  "any  redeposit,"  and  add,  in  their 
place,  the  words  "redeposit  other  than 
incidental  fallback,". 

c.  In  paragraph  (2),  add  at  the  end 
thereof  a  new  paragraph  (2)(iii)  to  read 
as  follows: 

§232^    Definitions. 

***** 

Discharge  of  dredged  material  *  *   * 

(2)*   *   * 

(iii)  Incidental  fallback. 

***** 

[FR  Doc.  99-11680  Filed  5-5-99;  3:41  pm] 
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ENVIR  )NMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9  and  Chapter  VII 

DEPARTMENT  OF  DEFENSE 

40  CFri  Chapter  VII 

[FRL-6935-5] 
RIN  204|d-AC96 


>nii 


Unifon^  National  Discharge  Standards 
for  Ve^is  of  the  Armed  Forces 

AGENC^:  Environmental  Protection 
Agencj  (EPA)  and  Department  of 
Defenst  (DOD). 
ACTION  i  Final  rule. 
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SUMMAIIY:  This  rule  applies  to 
dischai  ges  incidental  to  the  normal 

n  of  Armed  Forces  vessels  and 
determines  which  of  these  discharges 
An  led  Forces  will  be  required  to 
1  by  using  a  marine  pollution 
ij device  (MPCD),  and  which 
^es  will  not  require  controls. 
Toda  y's  rule  also  establishes  the 
mechanism  by  which  States  can  petition 
DOD  to  review  whether  or  not 
e  should  require  control  by  a 
)r  to  review  a  Federal 
performance  standard  for  a  MPCD;  and 
EPA  and  States  must 
o  establish  no-discharge  zones 
any  release  of  a  specified 
,e  is  prohibited). 

rule  completes  the  first  phase  of 
phase  process  to  set  imiform 

discharge  standards  (UNDS)  for 
Forces  vessels.  This  Phase  I  rule 
determines  the  types  of  vessel 

es  that  require  control  by 
and  which  do  not,  based  on 
ion  of  the  anticipated 
roiimental  effects  of  the  discharge 
factors  listed  in  the  Clean 
i  icX.  Future  rulemakings  will 
gate  the  MPCD  performance 
s  for  those  types  of  discharges 
requinlig  MPCDs  (Phase  II),  and  specify 
the  req  lirements  for  the  design, 
constniction.  installation,  and  use  of 
(Phase  III). 
Unifirm  national  discharge  standards 
will  result  in  enhanced  environmentcd 
because  standards  will  be 
<  hed  for  certain  discharges  that 
lly  are  not  regulated 
ensively.  These  standards  will 
ance  the  ability  of  the  Armed 
to  better  design  and  build 
enviroiimentally  sound  vessels,  to  train 
operate  vessels  in  a  maimer 
)rotective  of  the  environment, 
naintain  operational  flexibility 
ddmestically  and  internationally, 
addition,  these  standards  are 
expect(  id  to  stimulate  the  development 


of  irmovative  vessel  pollution  control 
technology. 

DATES:  The  regulation  shall  become 
effective  Jime  9.  1999. 
ADDRESSES:  The  complete  public  record 
for  this  rulemaking,  including  responses 
to  comments  received  during  the 
rulemaking,  can  be  found  under  docket 
number  W-97-21.  The  record  is 
available  for  review  at  the  Office  of 
Water  Docket,  Room  EB-57,  401  M 
Street  SW.,  Washington,  D.C.  20460 
from  9:00  a.m.  to  4.00  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  For  access  to  docket  materials, 
please  call  (202)  260-3027  to  schedule 
an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Stapleton  (U.S.  EPA)  at  (202) 
260-0141,  or  Mr.  David  Kopack  (U.S. 
Navy)  at  (703)  602-3594  ext.  243. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

This  rule  applies  to  discharges 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels  in  State  waters 
and  the  contiguous  zone,  establishes 
procedures  by  which  States  can  petition 
EPA  and  DOD  to  review  whether  a 
discharge  should  be  controlled  or  to 
review  a  performance  standard,  and 
establishes  procedures  for  creating  no- 
discharge  zones  in  State  waters. 
Regulated  categories  and  entities 
include: 


Category 


Federal 
Gov- 
ern- 
ment. 


Examples  of  regulated  entities 


Vessels  of  the  Armed  Forces,  In- 
cluding the  Navy,  f\^ilitary  Seallft 
Command,  Marine  Corps,  Army, 
Air  Force,  and  Coast  Guard. 


The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EPA  and  DOD  are  now  aware  could 
potentially  be  regulated  by  this  action. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  regulated.  To 
determine  whether  a  particular  category 
of  vessel,  discharge  fi'om  a  vessel,  or 
governmental  entity  is  regulated  by  this 
action,  carefully  examine  the 
applicability  criteria  at  40  CFR  1700.1  in 
the  regulatory  text  following  this 
preamble.  For  answers  to  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Exclusions 

This  rule  does  not  apply  to 
commercial  vessels;  private  vessels; 
vessels  owned  or  operated  by  State, 
local,  or  tribal  governments;  vessels 


under  the  jmisdiction  of  the  Army 
Corps  of  Engineers;  vessels,  other  than 
those  of  the  Coast  Guard,  under  the 
jurisdiction  of  the  Department  of 
Transportation  or  other  federal  agencies; 
vessels  preserved  as  memorials  and 
museums;  time-  and  voyage-chartered 
vessels;  vessels  under  construction; 
vessels  in  drydock;  and  amphibious 
vehicles. 

Supporting  Documentation 

The  technical  basis  for  this  nde  is 
detailed  in  the  "Technical  Development 
Document  for  Phase  I  Uniform  National 
Discharge  Standards  for  Vessels  of  the 
Armed  Forces"  (EPA-821-R-99-001). 
hereafter  referred  to  as  the  Technical 
Development  Document.  This 
backgroiuid  document  is  available 
through  EPA's  Internet  Home  Page  at 
http://wrww.epa.gov/OST/guide,  or 
through  the  UNDS  Internet  Home  Page 
athttp://206.5.146.100/n45/doc/unds/ 
unds.html.  This  document  is  also 
available  fi'om  the  National  Service 
Center  for  Enviroimiental  Publications, 
11029  Kenwood  Road,  Cincinnati,  OH 
45242;  telephone:  1-800-490-9198; 
Internet:  http://www.epa.gov/ncepi. 

Overview 

This  preamble  describes  the  legal 
authority,  background,  technical  basis, 
and  other  aspects  of  the  final  regulation. 
The  definitions,  acronyms,  and 
abbreviations  used  in  this  notice  are 
defined  in  Appendix  A  to  the  preamble. 
The  regulatory  text  for  this  rule  (40  CFR 
Part  1700)  follows  the  preamble. 

Organization  of  This  Document 

I.  Summary  of  This  Rulemaking 

A.  Pollution  Control  Requirements  for 
Vessel  Discharges 

B.  Effect  on  State  and  Local  Laws  and  . 
Regulations 

II.  Legal  Authority  and  Background 

A.  Clean  Water  Act  Statutory  Requirements 

B.  Summary  of  Public  Outreach  and 
Consultation  With  States.  Tribes,  and 
Federal  Agencies 

III.  Description  of  Armed  Forces  Vessels 
rv.  Developments  Since  Proposal 

A.  Peer  Review 

B.  Public  Comments 

V.  Related  Acts  of  Congress  and  Executive 
Orders 

A.  Executive  Order  12866 

B.  Unfunded  Mandates  Reform  Act 

C.  Executive  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

E.  Regulatory  Flexibility  Act,  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act 

F.  Paperwork  Reduction  Act 

G.  Executive  Order  13045 
H.  Endangered  Species  Act 
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I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Congressional  Review  Act 
Appendix  to  the  Preamble — Abbreviations, 

Acronyms,  and  Other  Terms  Used  in 

This  Document 

I.  Summary  of  This  Rulemaking 

A.  Pollution  Control  Requirements  for 
Vessel  Discharges 

Today's  rule  creates  a  new  40  CFR 
part  1700  establishing  xmiform  national 
discharge  standards  that  apply  to 
discharges,  other  than  sewage, 
incidental  to  the  normal  operation  of 
vessels  of  the  Armed  Forces.  Incidental 
discharges  include  effluent  from  the 
normal  operation  of  vessel  systems  or 
hull  protective  coatings,  but  do  not 


include  such  things  as  emergency 
discharges,  air  emissions,  or  discharges 
of  trash.  These  regulations  apply  to  39 
types  of  vessel  discharges  and 
determine  which  of  those  discharges 
require  control  through  the  use  of 
marine  pollution  control  devices 
(MPCDs).  A  MPCD  is  any  equipment  or 
management  practice  installed  or  used 
onboard  a  vessel  to  control  a  discharge. 
Today's  rule  also  identifies  discharges 
that  are  excluded  from  any  requirement 
for  a  MPCD  because  of  their  low 
potential  for  causing  adverse  impacts  on 
the  marine  environment.  The  preamble 
for  the  proposed  rule  and  the  Technical 
Development  Document  describe  these 
discharges  in  detail.  See  63  FR  at 
45309-45325  (August  25,  1998). 


In  today's  rule.  EPA  and  DOD  are 
requiring  the  25  discharges  listed  in 
Table  1  to  be  controlled  by  MPCDs. 
These  discharges  are  defined  at  40  CFR 
1700.4  in  the  regulatory  text  following 
the  preamble,  and  are  described  in 
detail  in  the  preamble  for  the  proposed 
rule  (63  FR  at  45309-^5318).  The 
preamble  for  the  proposed  rule  and  the 
Technical  Development  Document  also 
discuss  whether  and  to  what  extent  the 
discharges  have  the  potential  to  cause 
adverse  impacts  on  the  marine 
environment,  the  availability  of  MPCDs 
to  mitigate  adverse  impacts,  and  the 
rationale  for  requiring  the  use  of 
MPCDs. 


Table  1  .—Discharges  Requiring  Marine  Pollution  Control  Devices 


Aqueous  Film-Fomilng  Foam. 

Catapult  Water  Brake  Tank  and  Post-Launch  Retraction  Exhaust. 

Chain  Locker  Effluent. 

Clean  Ballast. 

Compensated  Fuel  Ballast. 

Controllable  Pitch  Propeller  Hydraulic  Fluid. 

Deck  Runoff. 

Dirty  Ballast. 

Distillation  and  Reverse  Osmosis  Brine. 

Elevator  Pit  Effluent. 

Firemain  Systems. 

Gas  Turbine  Water  Wash. 

Graywater. 

Hull  Coating  Leachate. 

Motor  Gasoline  Compensating  Discharge. 

Non-Oily  Machinery  Wastewater. 

Photographic  Latxjratory  Drains. 

Seawater  Cooling  Overboard  Discharge. 

Seawater  Piping  Biofouling  Prevention. 

Small  Boat  Engine  Wet  Exhaust 

Sonar  Dome  Discharge. 

Submarine  Bilgewater. 

Surface  Vessel  Bilgewater/Oil-Water  Separator  Discharge. 

Undenwater  Ship  Husbandry. 

Welldeck  Discharges. 


This  rule  imposes  no  controls  on  the 
14  types  of  discharges  listed  in  Table  2. 
These  14  discharges  are  defined  at  40 
CFR  1700.5  in  the  regulatory  text 
following  this  preamble.  Based  on  the 
information  in  the  record,  these 


discharges  exhibit  a  low  potential  for 
causing  adverse  impacts  on  the  marine 
environment.  Therefore,  EPA  and  DOD 
have  determined  that  it  is  not 
reasonable  and  practicable  to  require  the 
use  of  MPCDs  to  mitigate  adverse 


impacts  on  the  marine  environment. 
The  preamble  for  the  proposed  rule  (63 
FR  at  45318-45325)  and  the  Technical 
Development  Document  describe  each 
of  these  discharges  and  the  reasons  why 
MPCDs  are  not  required. 


Table  2.— Discharges  Exempted  From  Controls 


Boiler  Slowdown. 

Catapult  Wet  Accumulator  Discharge. 

Cathodic  Protection. 

Freshwater  Lay-up. 

Mine  Countermeasures  Equipment  Lubrication. 

Portable  Damage  Control  Drain  Pump  Discharge. 

Portable  Damage  Control  Drain  Pump  Wet  Exhaust. 

Refrigeration/Air  Conditioning  Condensate. 

Rudder  Bearing  Lubrication. 

Steam  Condensate. 

Stem  Tube  Seals  and  Undenwater  Bearing  Lubrication. 

Submarine  Acoustic  Countenneasures  Launcher  Discharge. 
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Table  2.— Discharges  Exempted  From  Controls— Continued 


Submarine 
Submarine 


Emergency  Diesel  Engine  Wet  Exhaust. 

Outboard  Equipment  Grease  and  Extemal  Hydraulics. 


iden  d 


In  deve  loping  this  rule,  EPA  and  DOD 
the  seven  factors  listed  at 
n)(2)(B)  to  determine  whether 
;e  requires  control  by  a  MPCD: 
lature  of  the  discharge; 
( invironmental  effects  of  the 


12  (i 
:har;i 


const 
CWA31 
a  disc 

•  The 

•  The 
discharge 

•  The 
MPCD; 

•  The 
theMPClJ) 
or  the 
vessel; 

•  APP 

•  App 
and 

•  The 
and  usin{ 

In  mak  ng 
and  DOD 
potential 
themarir^ 
chemical 
discharge 
chemical 
pollution 
nonindig 
DOD  con 
gathering 
nature  of 
included 
involving 
personne 
operation^ 
equipmei  t 
The 


)racticability  of  using  the 

iffect  that  installing  or  using 
would  have  on  the  operation 
operational  capability  of  the 

cable  U.S.  law; 

cable  international  standards; 


survey 


were 

where 

are 


^onomic  costs  of  installing 
the  MPCD. 

the  determinations,  EPA 
assessed  each  discharge  for  its 
to  cause  adverse  impacts  on 

environment  due  to  the 
constituents  present  in  the 
(including  bioaccmnulative 
of  concern),  thermal 
or  by  introducing 
4nous  aquatic  species.  EPA  and 
( lucted  an  extensive  data 
effort  to  characterize  the 
Jiese  discharges.  This  effort 
surveys  and  consultations 
DOD  and  Coast  Guard 
with  expertise  in  vessel 
and  shipboard  systems  or 
generating  the  discharges, 
and  consultation  results 
supi  )lemented  with  sampling. 

Details  of  these  efforts 
summarized  in  the  preamble  to  the 
proposed  rule  and  in  the  Technical 
Developn  ent  Document.  See  63  FR  at 
45305^5  306. 

A  detai  ed  description  of  the 
assessmei  it  methodology  is  presented  in 
the  preamble  for  the  proposed  rule  (63 
FR  at  45306-45307)  and  the  Technical 
Document.  The  preamble 
posed  rule  and  the  Technical 

Document  also  describe 
of  the  assessment  and 
s  about  the  potential  for  each 
to  cause  adverse  impacts  on 
environment, 
discharge  that  was 
to  have  the  potential  to 
impact  the  marine 

EPA  and  DOD  conducted 
3valuation  of  the 

,  operational  impact,  and 
cost  of  using  a  MPCD  to 

discharge.  The  results  of 
assessments  are  presented  in 
Development  Document. 


Developn  ent 
for  the  pri » 
Developn  ent 
the  resulti  i 
conclusio  a 
discharge 
the  marir 

For 
determin(  d 
adversely 
environmpnt 
an  initial 
practicability 


eac  1 


each  I 


economic 
control 
the  MPCd 
the  Techr  ical 


EPA  and  DOD  first  determined 
whether  a  control  technology  or 
management  practice  is  ciurently  in 
place  to  control  the  discharge  for 
environmental  protection  on  any  vessel 
type.  The  use  of  existing  controls  on  a 
vessel  was  considered  sufficient 
demonstration  that  at  least  one 
reasonable  and  practicable  control  is 
available  for  at  least  one  vessel  type. 

For  discharges  without  any  existing 
pollution  controls,  EPA  and  DOD 
analyzed  potential  pollution  control 
options  to  determine  whether  it  is 
reasonable  and  practicable  to  require  the 
use  of  MPCDs.  For  every  discharge  that 
was  found  to  have  a  potential  to  cause 
adverse  environmental  effects,  EPA  and 
DOD  identified  at  least  one  potential 
MPCD  option  that  could  mitigate  the 
enviroiunental  impacts  of  the  discharge 
from  at  least  one  class  of  Armed  Forces 
vessel.  Because  of  this,  EPA  and  DOD 
determined  for  these  discharges  that  it 
is  reasonable  and  practicable  to  require 
a  MPCD  for  at  least  one  vessel  type. 

This  Phase  I  UNDS  rule  does  not 
address  whether  existing  control 
technologies  or  management  practices 
are  adequate  to  mitigate  potential 
adverse  impacts.  Because  of  the 
diversity  of  vessel  types  and  designs, 
these  controls  are  usually  not  uniformly 
applied  to  all  vessels  generating  the 
discharge.  In  addition,  these  existing 
controls  do  not  necessarily  represent  the 
only  control  options  available.  In  a 
future  rulemaking  (UNDS  Phase  11).  EPA 
and  DOD  will  perform  a  more  detailed 
assessment  of  the  MPCD  control  options 
available  for  each  class  of  vessels  and 
develop  MPCD  performance  standards 
for  the  discharges  requiring  control.  The 
Phase  11  nUe  may  distinguish  among 
vessel  types  and  sizes,  between  new  and 
existing  vessels,  and  may  determine  that 
MPCD  standards  are  not  necessary  or 
appropriate  for  a  particular  type  or  age 
of  vessel.  See  CWA  section  312(n)(3)(B) 
and  (C). 

Under  Executive  Order  13089  (63  FR 
32701,  June  16,  1998),  all  Federal 
agencies  whose  actions  may  affect  U.S. 
coral  reef  ecosystems  shall  identify 
these  actions,  and  use  their  programs 
and  authorities  to  protect  and  enhance 
the  conditions  of  such  ecosystems.  This 
Phase  I  rule  is  only  a  preliminary  step 
that  simply  identifies  the  discharges 
that  will  require  control  and  the 
discharges  that  will  not  require  control. 
This  rule  only  makes  a  final  decision  for 
those  14  discharges  that  will  not  require 


controls.  These  14  discharges  were 
excluded  from  control  because  they 
exhibit  a  low  potential  for  causing 
adverse  impacts  on  the  marine 
environment.  Therefore,  EPA  and  DOD 
have  determined  that  this  is  not  an 
action  that  will  affect  coral  reef 
ecosystems.  EPA  and  DOD  will  examine 
the  effects  of  regulated  UNDS  discharges 
on  coral  reefs  during  Phase  II  of  the 
UNDS  rulemaking,  which  will  establish 
performance  standards  for  the  25 
discharges  identified  in  Phase  I  as 
requiring  control. 

Under  Executive  Order  13112  (64  FR 
6183,  Feb  8,  1999),  each  Federal  agency 
whose  actions  may  affect  the  status  of 
invasive  species  shall,  to  the  extent 
practicable  and  permitted  by  law, 
identify  such  actions,  and,  subject  to  the 
availability  of  appropriations,  use 
relevant  programs  and  authorities  to, 
among  other  things,  prevent,  detect, 
control,  and  monitor  the  introduction  of 
invasive  species.  As  discussed  above, 
during  Phase  I  of  the  UNDS  process,  we 
evaluated  all  discharges  for  the  potential 
to  introduce  invasive  species.  Any 
discharges  that  were  identified  as 
having  the  potential  for  introducing 
invasive  species  are  required  by  this 
rule  to  be  controlled  by  an  MPCD. 
During  Phase  D,  we  will  consider  the 
control  of  invasive  species  when  setting 
standards  for  these  discharges. 

B.  Effect  on  State  and  Local  Laws  and 
Regulations 

Today's  rule  affects  State  and  local 
laws  and  regulations  in  several  ways. 
Under  CWA  section  312(n)(6),  States 
and  their  political  subdivisions  are 
prohibited  from  adopting  or  enforcing 
any  State  or  local  statute  or  regulation 
with  respect  to  the  discharges  exempted 
fi-om  control  (listed  in  Table  2)  once  this 
rule  is  in  effect,  other  than  to  establish 
no-discharge  zones  for  these  discharges. 
States  and  their  political  subdivisions 
will  be  similarly  prohibited  from 
adopting  or  enforcing  any  statutes  or 
regulations  affecting  the  discharges 
requiring  marine  pollution  control 
devices  (listed  in  Table  1)  once 
regulations  governing  MPCDs  for  those 
discharges  are  in  effect. 

Second,  this  rule  establishes  the 
procedural  mechemisms  by  which  a 
State  may  petition  EPA  and  DOD  to 
review  whether  a  discharge  should  be 
controlled  by  a  MPCD.  Finally,  this  rule 
codifies  the  process  for  establishing  no- 
discharge  zones  (where  any  release  of  a 
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specified  discharge  is  prohibited)  where 
necessary  to  protect  and  enhance  the 
quality  of  some  or  all  of  the  waters 
within  a  State.  These  procedures, 
contained  in  40  CFR  1700.6  through 
1700.13,  are  discussed  in  the  preamble 
for  the  proposed  rule  (63  FR  at  45326- 
45328). 

n.  Legal  Authority  and  Background 

A.  Clean  Water  Act  Statutory 
Requirements 

This  regulation  is  promulgated  imder 
the  authority  of  section  312  and  502  of 
the  Clean  Water  Act  (33  U.S.C.  1322  and 
1362).  The  Assistant  Secretary  of  the 
Navy  has  been  delegated  the  authority 
and  responsibility  of  the  Secretary  of 
Defense  to  develop  Uniform  National 
Discharge  Standards  piu^uant  to  section 
312  of  the  Clean  Water  Act,  including 
authority  to  sign  this  final  action. 

B.  Summary  of  Public  Outreach  and 
Consultation  With  States,  Tribes,  and 
Federal  Agencies 

In  developing  this  rule,  EPA  and  DOD 
consulted  with  other  interested  Federal 
agencies.  States,  and  environmental 
organizations.  Other  Federal  agencies 
that  have  been  involved  in  UNDS 
development  include  the  Coast  Guard 
(for  the  Department  of  Transportation), 
the  Department  of  State,  and  the 
National  Oceanic  and  Atmospheric 
Administration  (for  the  Department  of 
Commerce).  The  Coast  Guard  has  been 
involved  in  all  aspects  of  UNDS 
development.  The  other  agencies  have 
participated  with  the  DOD,  EPA,  and 
the  Coast  Guard  in  the  UNDS  Executive 
Steering  Committee,  which  is 
responsible  for  UNDS  policy 
development  and  is  composed  of  senior- 
level  managers.  Separately,  the  DOD 
and  EPA  have  held  discussions  with  the 
U.S.  Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service  on 
UNDS  matters. 

Two  mechanisms  have  been  used  to 
consult  with  States.  First,  a 
representative  from  the  Environmental 
Council  of  the  States  (EGOS)  is  a 
member  of  the  Executive  Steering 
Committee.  ECOS  is  the  national 
association  of  State  and  territorial 
environmental  commissioners  and  has 
been  established,  in  part,  to  provide 
State  positions  on  environmental  issues 
to  EPA.  Second,  representatives  fi-om 
the  Navy  (as  the  lead  for  the  DOD),  EPA, 
and  the  Coast  Guard  met  with  each  State 
expressing  an  interest  in  the  UNDS 
development.  Information  on 
participation  of  States  in  the 
consultation  meetings  and  the  subjects 
discussed  is  presented  in  the  Technical 
Development  Document  and  supporting 


documents  in  the  public  record  for  this 
rule.  See  "Uniform  National  Discharge 
Standards  (UNDS)  State  Consultation 
Meetings  (Roxuid  #1)  Compendium  of 
Minutes"  and  "Uniform  National 
Discharge  Standards  (UNDS) 
Consultation  Meetings  (Round  #2) 
Compendium  of  Minutes." 

The  Navy  and  EPA  publish  a 
newsletter  that  contains  feature  articles 
on  UNDS-related  subjects  (e.g., 
nonindigenous  species.  Navy  research 
and  development  programs),  provides 
answers  to  frequently  asked  questions, 
and  provides  an  update  on  recent 
progress  and  upcoming  events.  The 
newsletter  is  mailed  to  State  and 
environmental  group  representatives. 
Armed  Forces  and  EPA  contacts,  and 
interested  members  of  the  general 
public.  The  Navy  also  maintains  an 
UNDS  web  site  on  the  Internet  (http:// 
206.5. 146.100/n45/doc/unds/unds.html) 
that  provides  UNDS  legislative 
information,  a  summary  of  the  technical 
and  management  approach  to  rule 
development,  and  a  description  of  the 
benefits  expected  to  result  from  the 
development  of  UNDS. 

In  August  1998,  EPA  and  DOD  also 
sent  an  informational  letter  and  fact 
sheet  on  UNDS  to  members  of  EPA's 
Tribal  Operations  Committee  and  38 
intertribal  organizations.  The  Tribal 
Operations  Committee  is  comprised  of 
19  Tribal  leaders  or  their  Environmental 
Program  Managers  (referred  to  as  the 
"Tribal  Caucus")  and  EPA's  Senior 
Leadership  Team,  including  the 
Administrator,  the  Deputy 
Administrator  and  EPA's  Assistant 
Administrators  and  Regional 
Administrators. 

ni.  Description  of  Armed  Forces 
Vessels 

Section  312{a)(14)  of  the  CWA,  as 
amended  by  the  National  Defense 
Authorization  Act  of  1996,  defines  a 
vessel  of  the  Armed  Forces  as  "(A)  any 
vessel  owned  or  operated  by  the 
Department  of  Defense,  other  than  a 
time  or  voyage  chartered  vessel;  and  (B) 
any  vessel  owned  or  operated  by  the 
Department  of  Transportation  that  is 
designated  by  the  Secretary  of  the 
department  in  which  the  Coast  Guard  is 
operating  as  a  vessel  equivalent  to  a 
vessel  [owned  or  operated  by  the 
DOD]."  Section  312  of  the  CWA  defines 
new  vessel  and  existing  vessel  as  every 
description  of  watercraft  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  the  navigable  waters  of  the  United 
States.  See  CWA  sections  312(a)(1)  and 
312(a)(2).  Also  see  40  CFR  140.1(d). 

The  scope  of  the  UNDS  legislation 
addresses  incidental  discharges  from 


over  7,000  vessels  (i.e.,  ships, 
submarines,  and  small  boats  and  craft) 
of  differing  designs  and  mission 
requirements.  The  Armed  Forces  that 
operate  vessels  subject  to  UNDS  include 
the  Navy,  Military  Sealift  Command, 
Army,  Marine  Corps,  Air  Force,  and 
Coast  Guard.  Table  3  summarizes  the 
number  of  vessels  operated  by  each  of 
these  branches  of  the  Armed  Forces  as 
of  August  1997.  Armed  Forces  vessels 
and  their  operating  locations  are 
discussed  in  more  detail  in  the 
Technical  Development  Document  and 
in  the  preamble  to  the  proposed  rule. 
See  63  FR  at  45302-45304. 

This  rule  applies  only  to  Armed 
Forces  vessels.  This  rule  does  not  apply 
to  commercial  vessels;  privately  owned 
vessels;  vessels  owned  or  operated  by 
State,  local,  or  tribal  governments; 
vessels  under  the  jurisdiction  of  the 
Army  Corps  of  Engineers;  vessels,  other 
than  those  of  the  Coast  Guard,  under  the 
jurisdiction  of  the  Department  of 
Transportation;  vessels  owned  or 
operated  by  other  Federal  agencies  that 
are  not  part  of  the  Armed  Forces;  vessels 
preserved  as  memorials  and  museums; 
time-  and  voyage-chartered  vessels; 
vessels  under  construction;  vessels  in 
drydock;  and  amphibious  vehicles.  For 
additional  discussion  regarding  the 
types  of  vessels  that  are  beyond  the 
scope  of  this  rule,  see  the  "Technical 
Development  Document. 

Table  3. — Number  of  Armed 
Forces  Vessels  (August  1997) 


Branch  of  armed  forces 


Navy 

Military  Sealift  Command 

Army  

Marine  Corps 

Air  Force  

Coast  Guard 

Total: 


Numt)er 
of  vessels 


4,760 

57 

334 

536 

36 

1,445 


7,170 


IV.  Developments  Since  Proposal 

A.  Peer  Review 

A  technical  report  was  prepared  for 
each  of  the  discharges  covered  by  this 
rule.  These  Nature  of  Discharge  (NOD) 
reports  include  a  discussion  of  how  the 
discharge  is  generated,  discharge 
volumes  and  frequencies,  where  the 
discharge  occurs,  chemical  constituents 
present  in  the  discharge,  and  relevant 
regulatory  information.  The  NOD 
reports  also  present  an  assessment  of  the 
potential  for  a  discharge  to  cause  an 
adverse  impact  on  the  marine 
environment.  NOD  reports  for  each 
discharge  are  included  as  an  appendix 
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to  the  T  jchnical  Development 
Document. 

NOD  reports  for  five  discharges  were 
selectee  for  peer  review.  Peer  reviewers 
were  asked  whether  the  data  and 
process  pnformation  presented  in  the 
NOD  reports  are  sufficient  to 
characterize  the  discharges;  whether  the 
analyse^  are  appropriate  for  the 
discharges;  and  whether  the  conclusions 
regarding  the  discharges'  potential  for 
causing  adverse  envirorunental  impacts 
are  supported  by  the  information 
presented  in  the  NOD  reports. 

Comiments  submitted  by  the  peer 
reviewers  are  compiled  in  the  "Peer 
Review  Comments  Document  for  Natiu^ 
of  Discharge  Reports,"  which  is  in  the 
rulemal^g  record.  Specific  responses  to 
peer  review  comments  and  how  those 
comments  were  addressed  in 
developing  the  final  rule  are  provided  in 
the  docmment  titled  "Uniform  National 
Dischane  Standards  for  Vessels  of  the 
Armed  Forces  Phase  I  Response  to  Peer 
Review  Comments."  Except  as 
discussed  below,  the  changes  resulting 
from  pe^r  review  were  largely  editorial. 

Upon  reviewing  the  comments,  EPA 
and  DOp  reassessed  the  steam 
condensate  discharge  by  comparing  the 
constituent  concentrations  to  chronic, 
rather  Ulan  acute,  water  quality  criteria 
because;  the  discharge  can  be  either 
intermi^ent  or  continuous.  The 
constitiients  exceeding  the  chronic 
criteria  >  ire  the  same  as  those  exceeding 
the  acut  a  water  quality  criteria.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  EPA  and  DOD 
determined  that  because  of  the  low  mass 
loading!  released  in  the  discharge  (a 
fleetwide  total  of  49  lbs/year  copper  and 
28  lbs/year  nickel;  the  mass  discharged 
in  any  given  port  is  only  a  fraction  of 
that  total),  the  steam  condensate 
discharge  has  a  low  potential  to  cause 
an  adverse  impact  on  the  marine 
environinent.  Comparing  the  steam 
condeniate  discharge  to  chronic  water 
quality  criteria  does  not  change  this 
conclusion. 

Sever&l  comments  addressed  the 
thermal  analysis  of  the  steam 
condenj  ate  discharge.  The  potential  for 
adverse  thermal  impacts  bom  the  steam 
condensate  discharge  is  discussed 
below  in  section  IV.B.2  of  the  preamble. 

B.  PubUc  Comments 

Only  pvo  letters  providing  comments 
on  the  jlroposed  rule  were  received — 
both  froin  States.  The  most  significant  of 
these  cqmments  addressed: 

•  Th«  types  of  MPCDs  that  should  be 
considered  in  setting  performance 
standar  Is  or  the  constituents  the  MPCDs 
should  >e  designed  to  remove; 


•  The  methodology  used  in  Phase  I  to 
assess  the  potential  for  discharges  to 
cause  adverse  impacts  on  the  marine 
environment; 

•  The  relationship  of  UNDS  to  the 
establishment  of  total  maximum  daily 
loads  (TMDLs)  for  waterbodies  and  the 
imposition  of  wasteload  allocations;  and 

•  The  exclusion  of  National  Defense 
Reserve  Fleet  vessels  from  UNDS 
requirements. 

A  detailed  discussion  of  EPA  and 
DOD's  responses  to  the  comments  on 
the  proposed  rule  is  provided  in 
"Response  to  Public  Comments  on 
Proposed  Uniform  National  Discharge 
Standards,  Phase  I,"  which  is  in  the 
rulemaking  record.  An  overview  of  the 
more  significant  comments  is  presented 
below. 

l.MPCD  Design 

The  comments  regarding  MPCDs 
generally  raised  issues  that  will  be 
addressed  during  the  development  of 
the  Phase  II  rule  and  are  beyond  the 
scope  of  this  Phase  I  rule.  For  example, 
the  comments  suggested  that  pierside 
MPCDs  should  be  considered  diuing  the 
development  of  UNDS  and  identified 
certain  constituents  that  MPCDs  should 
be  designed  to  remove  (i.e.,  pathogens 
in  graywater,  and  non-indigenous 
aquatic  species  in  dirty  ballast  water 
and  compensated  fuel  ballast  water).  In 
UNDS  Phase  11,  EPA  and  DOD  will 
perform  a  more  detailed  assessment  of 
the  MPCD  control  options  available  for 
each  class  of  vessels  and  promulgate 
MPCD  performance  standards  for  the 
discharges  requiring  control. 

2.  Environmental  Assessment 
Methodology 

With  respect  to  the  comments  about 
the  environmental  assessment 
methodology  used  for  this  rule,  EPA  and 
DOD  believe  that  the  analyses 
performed  for  this  rule  are  consistent 
with  the  requirements  of  CWA  section 
312(n)  and  are  sufficient  for  the  purpose 
of  determining  which  discharges  should 
require  the  use  of  a  MPCD  to  mitigate 
adverse  impacts  on  the  marine 
environment,  and  to  determine  for 
which  discharges  it  is  not  reasonable 
and  practicable  to  require  the  use  of  a 
MPCD  to  mitigate  adverse  impacts  on 
the  marine  enviroiunent. 

In  response  to  public  and  peer  review 
comments  regarding  the  hydrodynamic 
model  used  to  evaluate  the  thermal 
effects  from  steam  condensate 
discharges,  EPA  and  DOD  reanalyzed 
the  discharge  plume  characteristics. 
First,  EPA  and  DOD  reassessed  the 
thermal  effects  model  used  at  proposal 
to  confirm  that  accurate  values  had  been 
used  for  input  parameters  such  as 


current  velocity  and  air  temperature. 
This  review  identified  several  instances 
where  overly  conservative  values  had 
been  used  at  proposal  (e.g.,  information 
in  the  record  shows  that  a  more  accurate 
discharge  temperature  for  modeling 
thermal  effects  is  180°F  rather  than  the 
original  212°F),  resulting  in  overstating 
the  thermal  effects.  EPA.and  DOD 
corrected  these  values  in  its  modeling 
for  the  final  rule,  as  discussed  in  detail 
in  the  comment  response  docimients  for 
public  and  peer  review  comments,  and 
in  the  Technical  Development 
Document. 

EPA  and  DOD  also  used  a  more 
sophisticated  model  capable  of 
predicting  the  plume  size  and 
temperature,  taking  into  accoimt  factors 
(e.g.,  tidal  effects  and  turbulent  mixing 
in  the  water  body)  that  are  not 
adequately  taken  into  accoimt  by  the 
model  used  at  proposal.  This 
hydrodynamic  and  transport  model, 
CH3D,  predicts  the  thermal  plume  from 
an  aircraft  carrier  will  extend  no  more 
than  80  meters  from  the  discharge  pipe 
along  the  length  of  the  vessel  (not 
extending  beyond  the  end  of  the  ship) 
and  30  meters  away  frx)m  the  vessel. 

The  thermal  plume  from  other  ships 
typically  docked  in  Bremerton, 
Washington  was  also  reassessed  using 
these  corrected  values.  The  model 
results  indicate  that  these  ships  will  not 
generate  a  thermal  plume  exceeding 
Washington  State  thermal  criteria,  and 
that  airoaft  carriers  are  the  only  vessels 
that  may  exceed  criteria. 

Both  the  original  and  more 
sophisticated  models  continue  to 
overestimate  the  size  of  the  thermal 
plume  because  they  do  not  account 
adequately  for  either  the  mixing  that 
initially  occurs  as  the  discharge  enters 
the  receiving  water  or  the  loss  of  heat  to 
the  atmosphere.  However,  EPA  and 
DOD  note  that  for  an  aircraft  carrier,  the 
predicted  plume  would  cover  only 
about  5%  of  the  width  and  2%  of  the 
length  (less  than  0.1%  of  the  total 
surface  area)  of  the  inlet  where  the  ships 
are  docked.  Such  a  locsdized  pliune 
would  have  a  low  potential  for 
interfering  with  the  passage  of  aquatic 
organisms  in  the  water  body  and  would 
have  a  limited  impact  on  the  organisms 
that  reside  near  the  water  surface.  In 
addition,  because  the  discharge  is 
freshwater  (no  salinity)  and  wanner 
than  the  receiving  water,  the  plume 
floats  along  the  siuface  of  the  water  and 
has  no  significant  impact  on  bottom- 
dwelling  organisms.  Therefore,  the 
steam  condensate  discharge  has  a  low 
potential  to  cause  adverse  impacts  on 
the  marine  environment  and  the 
discharge  does  not  require  control  by  a 
MPCD. 
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3.  TMDL/Wasteload  Allocations 

One  commenter  asserted  that,  where 
Armed  Forces  vessels  are  identified  as 
sources  contributing  to  violations  of 
water  quality  standards.  States  should 
be  allowed  to  impose  a  wasteload 
allocation  to  Armed  Forces  vessels  even 
if  it  causes  the  vessels  to  install 
pollution  control  devices  not  identified 
by  uniform  national  discharge 
standards.  EPA  and  DOD  disagree  with 
the  commenter's  assertion.  Even  though 
Armed  Forces  vessels  may  discharge 
chemical  substances  for  which  TMDLs 
are  being  written,  section  312(n)(6)  of 
the  CWA  preempts  States  firom 
regulating  these  discharges  once  the 
UNDS  regulations  are  effective, 
including  issuing  a  wasteload  allocation 
(WLA)  for  these  discharges.  A  State, 
however,  may  avail  itself  of  the 
provisions  in  CWA  section  312(n)(7)  to 
establish  a  no-discharge  zone,  either 
through  State  prohibition  or  EPA 
prohibition  (see  40  CFR  1 700. 7- 
1700.10). 

It  is  also  noted  that  the  UNDS 
legislation  amended  the  CWA  to 
exclude  from  the  definition  of 
"pollutant"  a  "discharge  incidental  to 
the  normal  operation  of  a  vessel  of  the 
Armed  Forces"  vdthin  the  meaning  of 
section  312  of  the  CWA.  CWA  §  502(6). 
Because  CWA  section  303(d)(1)(C) 
provides  that  States  establish  TMDLs  for 
"pollutants"  which  the  Administrator 
identifies  luider  section  402(a)(2)  as 
suitable  for  such  calculation,  and 
because  Armed  Forces  vessel  discharges 
are  not  "pollutants"  as  that  term  is 
defined  in  the  CWA,  EPA  and  DOD 
interpret  the  CWA  to  mean  that  TMDLs 
may  not  be  written  for  discharges 
incidental  to  the  normal  operation  of  a 
vessel  of  the  Armed  Forces. 

4.  National  Defense  Reserve  Fleet 
(NDRF)  Vessels 

In  its  comments,  one  State  questioned 
the  reason  for  excluding  NDRF  vessels 
from  the  requirements  of  UNDS.  Under 
CWA  section  312(a)(14),  a  vessel  owned 
or  operated  by  the  Department  of 
Transportation  is  not  defined  as  a 
"vessel  of  the  Armed  Forces" — and  thus 
is  not  subject  to  uniform  national 
discharge  standards — imless  it  has  been 
designated  by  the  Secretary  of 
Transportation  as  being  "a  vessel 
equivalent  to  a  vessel  [owned  or 
operated  by  the  Department  of 
Defense]."  NDRF  vessels  are  owned  or 
operated  by  the  Department  of 
Transportation,  and  they  have  not  been 
designated  by  the  Secretary  of 
Transportation  as  being  equivalent  to 
vessels  owned  or  operated  by  DOD. 
Consequently,  NDRF  vessels  are  not 


vessels  of  the  Armed  Forces,  as  defined 
by  the  statute,  and  they  are  not  subject 
to  imiform  national  discharge  standards. 

V.  Related  Acts  of  Congress  and 
Executive  Orders 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  EPA  and  DOD 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

It  has  been  determined  that  this  Phase 
I  rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review. 

B.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Feder^  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  nile. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 


than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Today's  rule  contains 
no  Federal  mandates  (under  the 
regulatory  provisions  of  Tide  11  of  the 
UMRA)  for  State,  local,  or  tribal 
govenmients  or  the  private  sector.  The 
rule  imposes  no  enforceable  duty  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector.  Thus  today's  rule  is  not 
subject  to  the  requirements  of  Sections 
202  and  205  of  the  UMRA. 

Before  EPA  establishes  any  regidatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  Section  203  of 
the  UMRA  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regidatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
regulatory  requirements.  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  This  rule  does  not 
significantly  or  uniquely  affect  small 
governments  because  the  preemption 
that  occurs  after  promulgation  of  this 
rule  applies  to  both  large  governments 
(States)  as  well  as  their  political 
subdivisions  (which  would  include 
small  governments).  Further,  the 
preemption  originates  from  the  CWA 
rather  than  this  rule.  Finally,  the  no- 
discharge  zone  procedures  in  the  rule 
would  apply  oidy  to  States,  not  their 
political  subdivisions.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
Section  203  of  the  UMRA.  Nevertheless, 
as  described  elsewhere  in  this  preamble 
and  in  the  record  for  the  nUe,  DOD  and 
EPA  sought  meaningful  and  timely 
input  frt)m  States  and  localities  on  this 
rule. 

C.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regidation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  compUes  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
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descrip  ion  of  the  extent  of  EPA's  prior 
consult  ition  with  representatives  of 
affectec  State,  loccd  and  tribal 
govemiients,  the  nature  of  their 
concerrs,  any  written  conununications 
from  th; governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  rjquires  EPA  to  develop  an 
effectivi  s  process  permitting  elected 
officials  and  other  representatives  of 
State,  Iccal  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  dev(  slopment  of  regulatory  proposals 
contain:  ng  significant  unfunded 
mandatiis." 

Today's  rule  does  not  create  a 
mandati  s  on  State,  local  or  tribal 
govemn  lents.  The  rule  does  not  impose 
any  enfdrceable  duties  on  these  entities. 
The  rule  applies  to  vessels  of  the  Armed 
Forces,  \ccordingly,  the  requirements 
of  section  1(a)  of  Executive  Order  12875 
do  not  a  pply  to  this  rule. 


Order  13084:  Consultation 
With  Indian  Tribal 


D.  Executive 
and  Coc  rdination 
Govemnents 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantiy  or 
uniquel; '  affects  the  commxmities  of 
Indian  t  ibal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessai  y  to  pay  the  direct  compliance 
costs  in(  urred  by  the  tribal 
govemn  ents,  or  EPA  consults  with 
those  goi'emments.  If  EPA  complies  by 
consultLig,  Executive  Order  13084 
requires  EPA 'to  provide  to  the  Office  of 
Manageibent  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  d;scription  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affect*  id  tribal  governments,  a 
summar '  of  the  nature  of  their  concerns, 
and  a  st£  tement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  m  effective  process  permitting 
elected  c  fficials  and  other 
represen  tatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  time  ly  input  in  the  development  of 
regulatoi  y  policies  on  matters  that 
significa  itly  or  uniquely  affect  their 
communities." 

Today  s  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tr  ibal  governments.  As 
previous  ly  discussed,  this  rule  does  not 
impose  any  mandates  on  tribal 
governments.  Further,  as  discussed 
elsewhei  e  in  this  preamble  and  the 
record  tc  the  rule,  EPA  and  DOD  do  not 
anticipal  e  any  significant  or  unique 
effects  tc  conununities  of  Indian  tribal 


governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 

Under  the  Regulatory  Flexibihty  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
EPA  and  DOD  generally  are  required  to 
prepare  a  regulatory  flexibility  analysis 
describing  the  impact  of  the  regulatory 
action  on  small  entities  as  part  of 
rulemaking.  However,  under  section 
605(b)  of  the  RFA,  if  the  Administirator 
of  EPA  and  the  Secretary  of  Defense 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  and  DOD  are  not  required  to 
prepare  that  analysis.  The  RFA 
recognizes  three  kinds  of  small  entities, 
and  defines  them  as  follows:  (1)  Small 
governmental  jurisdictions:  any 
government  of  a  district  with  a 
population  of  less  than  50,000;  (2)  Small 
business:  any  business  which  is 
independently  owned  and  operated  and 
not  dominant  in  its  field,  as  defined  by 
the  Small  Business  Administration 
regulations  under  the  Small  Business 
Act;  and  (3)  Small  organization:  any  not 
for  profit  enterprise  that  is 
independentiy  owned  and  operated  and 
not  dominant  in  its  field.  This  Phase  I 
rule  addresses  discharges  from  vessels 
of  the  Armed  Forces  and  imposes 
information  collection  requirements  on 
States  that  wish  to  establish  no- 
discharge  zones  or  petition  the  Secretary 
of  Defense  and  the  Administrator  to 
review  a  determination  regarding  the 
need  for  a  marine  pollution  control 
device  or  a  standard  issued  under  Phase 
II  of  the  rule.  Small  entities  are  not 
affected  by  this  rule.  Pursuant  to  section 
605(b)  of  the  RFA,  the  Administi-ator 
and  the  Secretary  certify  that  this  Phase 
I  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

F.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  as  an  amendment  to  the 
collection  assigned  0MB  control 
number  2040-0187.  There  were  no  OMB 
or  public  comments  on  this  information 
collection  request. 

There  are  three  information 
collections  associated  with  this  rule, 
each  of  which  is  required  by  statute  in 


order  for  a  State  to  obtain  a  benefit.  Each 
information  collection  is  discussed 
separately  below  (including  authority 
and  projected  annual  hour  and  cost 
burdens).  The  total  projected  annual 
hour  biuden  for  all  three  information 
collections  is  958  hours;  the  projected 
annual  cost  burden  is  $31,871. 

In  order  for  a  State  to  establish  a  No- 
discharge  Zone  (NDZ)  by  State 
prohibition,  EPA  must  make  the 
following  determinations:  (i)  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  of  the  discharge  are 
reasonably  available  for  the  waters  to 
which  the  prohibition  would  apply;  and 
(ii)  that  the  prohibition  will  not  have  the 
effect  of  discriminating  against  a  vessel 
of  the  Armed  Forces  by  reason  of  the 
ownership  or  operation  by  the  Federal 
Government,  or  the  military  function,  of 
the  vessel  (see  CWA  section 
-  312(n)(7)(A),  33  U.S.C.  1322(n)(7)(A)). 
The  State  must  provide  EPA  enough 
information  to  be  able  to  make  those 
determinations.  The  specific 
information  being  requested  is  listed  in 
40  CFR  1700.9(a).  The  information 
requested  from  the  State  will  be  used  by 
EPA  to  make  the  determinations  it  is 
required  to  make  by  law  in  order  for  a 
State  prohibition  to  be  effective. 

The  projected  aimual  hoiu-  burden  for 
requests  by  a  State  to  EPA  to  make  the 
determinations  required  for  the  State  to 
establish  a  NDZ  by  State  prohibition  is 
717  hours  (with  an  average  of  179.25 
biu'den  hours  per  response  and  an 
estimated  4  respondents  per  year).  The 
projected  annual  cost  burden  is  $23,815 
(with  an  average  of  $23,215  for  labor,  $0 
for  capital  and  start-up  costs,  $600  for 
operation  and  maintenance,  and  $0  for 
the  purchase  of  services). 

In  order  for  EPA  to  establish  a  NDZ 
by  EPA  prohibition  (upon  application  of 
a  State),  EPA  must  make  the  following 
determinations:  (i)  that  the  protection 
and  enhancement  of  the  quality  of  the 
specified  waters  require  a  prohibition  of 
the  discharge;  (ii)  that  adequate  facilities 
for  the  safe  and  sanitary  removal  of  the 
discharge  are  reasonably  available  for 
the  waters  to  which  the  prohibition 
would  apply;  and  (iii)  that  the 
prohibition  vnll  not  have  the  effect  of 
discriminating  against  a  vessel  of  the 
Armed  Forces  by  reason  of  the 
ownership  or  operation  by  the  Federal 
Government,  or  the  military  function,  of 
the  vessel  (see  CWA  section 
312(n)(7)(B),  33  U.S.C.  1322(n)(7){B)). 
The  State  must  provide  EPA  enough 
information  to  be  able  to  make  those 
determinations.  The  specific 
information  being  requested  is  listed  in 
40  CFR  1700.10(a).  The  information 
requested  from  the  State  will  be  used  by 
EPA  to  make  the  determinations  it  is 
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required  to  make  by  law  in  order  to 
establish  a  NDZ. 

The  projected  annual  hour  biu'den  for 
applications  by  a  State  to  EPA  to 
establish  a  NDZ  by  EPA  prohibition  is 
194.25  hours  (with  an  average  of  194.25 
burden  hovirs  per  response  and  an 
estimated  1  respondent  per  year).  The 
projected  annual  cost  burden  is  $6,478 
(with  an  average  of  $6,328  for  labor,  $0 
for  capital  and  start-up  costs,  $150  for 
operation  and  maintenance,  and  $0  for 
the  purchase  of  services). 

The  Governor  of  any  State  may 
request  EPA  and  the  Secretary  of 
Defense  to  review  (i)  a  determination  of 
whether  an  UNDS  discharge  requires  a 
control,  or  (ii)  a  standard  of  performance 
for  a  control  on  an  UNDS  discharge,  by 
submitting  a  petition  which  discusses 
significant  new  scientific  and  technical 
information  that  could  reasonably  result 
in  a  change  to  the  determination  or 
standard  (see  CWA  section  312(n)(5)(D), 
33  U.S.C.  1322(n)(5)(D)).  The  State  must 
provide  EPA  this  information  and  a 
discussion  of  how  the  information  is 
relevant  to  one  or  more  of  the  seven 
factors  which  EPA  and  the  Secretary  of 
Defense  are  required  to  consider  in 
making  these  determinations  and 
standards  (see  CWA  section 
312(n)(2)(B),  33  U.S.C.  1322{n)(2)(B)). 
These  requirements  are  listed  in  40  CFR 
1700.12.  The  information  requested 
from  the  State  will  be  used  by  EPA  and 
the  Secretary  of  Defense  in  order  to 
review  any  determinations  and 
standards  promulgated  imder  UNDS. 

The  projected  annual  hoiu  burden  for 
petitions  from  a  State  to  EPA  and  DOD 
to  review  a  determination  or  standard  is 
46.25  hours  (with  an  average  of  46.25 
burden  hours  per  response  and  an 
estimated  1  respondent  per  year).  The 
projected  annual  cost  burden  is  $1,578 
(with  an  average  of  $1,428  for  labor,  $0 
for  capital  and  start-up  costs,  $150  for 
operation  and  maintenance,  and  $0  for 
the  purchase  of  services). 

Biu'den  means  the  total  time,  effort,  or 
financial  resoiuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  som-ces; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  ciuxently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
EPA  is  amending  the  table  in  40  CFR 
part  9  of  ciurently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule. 

G.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  E.O.  13045  as  applying 
only  to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regxilation.  This  rule  is  not 
subject  to  E.O.  13045  because  it  is  not 
economically  significant  under  E.O. 
1 2866  and  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

H.  Endangered  Species  Act 

EPA  and  DOD  have  discussed  the 
applicability  of  the  Endangered  Species 
Act  (ESA)  to  the  three  phases  of  the 
Uniform  National  Discharge  Standards 
rulemaking  with  the  U.S.  Fish  and 
Wildlife  Service  and  National  Marine 
Fisheries  Service.  As  Phase  I  is  a 
preliminary  step,  simply  identifying  the 
discharges  that  will  require  control  and 
the  discharges  that  will  not  require 
control,  the  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  have  agreed  that  the 
consultation  requirements  of  section  7 
of  the  ESA  do  not  apply  to  this  rule.  If 
EPA  and  DOD  determine  that  Phase  II 
may  affect  listed  species,  EPA  and  DOD 
will  initiate  consultation  during  Phase  II 
of  the  UNDS  rulemaking,  which  will 
establish  performance  standards  for  the 


discharges  identified  in  Phase  I  as 
requiring  control. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  EPA  and  DOD  are 
required  to  use  voluntary  consensus 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procediu^s,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  Where  available  and 
potentially  applicable  volimtary 
consensus  standards  are  not  used  by 
EPA  or  DOD,  the  Act  requires  the 
Agency  and  Department  to  provide 
Congress,  through  the  Office  of 
Management  and  Budget,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

EPA  and  DOD  find  that  this  rule  does 
not  address  any  technical  standards 
subject  to  the  NTTAA.  It  simply 
addresses  which  discharges  would  or 
would  not  require  a  MPCD. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
carmot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  Jime  9,  1999. 

Appendix  to  the  Preamble — 
Abbreviations.  Acronyms,  and  Other 
Terms  Used  in  This  Document 

Administrator — The  Administrator  of 
the  U.S.  Environmental  Protection 
Agency 

CFR— U.S.  Code  of  Federal  Regulations 

Clean  Water  Act— The  Federal  Water 
Pollution  Control  Act  Amendments  rf 
1972  (33  U.S.C.  1251  et  seq.) 

CWA— Clean  Water  Act 

DOD — U.S.  Department  of  Defense 
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EPA-  -U.S.  Environmental  Protection 

Age  ncy 
MPCI I — Marine  pollution  control  device 
NDRF — National  Defense  Reserve  Fleet 
No-di  [charge  zone — An  area  of  water 

into  which  one  or  more  specified 

disc  harges  is  prohibited,  as 

esta  ilished  under  procedm'es  set  forth 

in  43  CFR  1700.7  to  1700.10 
UNDS  — Uniform  national  discharge 

Stan  dards 


List  o 

40 


Forces , 

and 

pollut 

Date( 
Carol 


Subjects 

Part  9 


Env  ronmental  protection.  Reporting 
and  re  :ordkeeping  requirements. 

40  CF.  I  Part  1 700 

Env  ronmental  protection,  Armed 

Vessels,  Coastal  zone,  Reporting 
re  :ordkeeping  requirements.  Water 
on  control. 


^[. 


April  27,  1999. 

Browner, 

Admin  strator.  Environmental  Protection 
Agency 

Date(  :  April  7,  1999. 

Robert  3.  Pirie,  )r., 

Assista  It  Secretary  of  the  Navy  (Installations 
and  Enyironment). 

For 
pream 
land 
chapt 
Regulat 


he  reasons  set  forth  in  the 
)le,  EPA  amends  40  CFR  Chapter 
"^A  and  DOD  establish  40  CFR 
VII  of  the  Code  of  Federal 
ions  consisting  of  part  1 700  as 


follow; ; 

CHAPTER  >— ENVIRONMENTAL 
PROTECTION  AGENCY 

PART  ^AMENDED] 

1.  Tl  e  authority  citation  for  part  9 
continpes  to  read  as  follows: 


15  U.S. 

21  U.S 

U.S.C. 

1321,1 

(e).  136 

1971- 

243,  24( 

3,  300g44 

30OJ-3, 

6992k. 

11048. 


Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
.  2001,  2003,  2005,  2006.  2601-2671; 
.  331j,  346a,  348;  31  U.S.C.  9701;  33 
1251  et  seq., 1311.  1313d,  1314,  1318, 
;  26,  1330,  1342,  1344, 1345  (d)  and 
E.O.  11735,  38  FR  21243,  3  CFR. 

Comp.  P,973;  42  U.S.C.  241,  242b, 
300f,  300g,  300g-l,  300g-2,  300g- 
,  300g-5,  300g-€,  300J-1,  300J-2, 
JOOj-4,  300J-9,  1857  et  seq.,  6901- 
401-7671q,  7542,  9601-9657,  11023, 


1<  75  1 


40  CFR  :hapter  VII— environmental 

PROTEC  TION  AGENCY  AND  DEPARTMENT 
OF  DEF  lNSE 

2.  In  §  .9.1  the  table  is  amended  by 
adding  a  new  heading  with  an  entry  in 
numeri)cal  order  to  read  as  follows: 

§  .9. 1    dM  B  approvals  under  the  Paperwork 
Reducti  mi  Act 


10  CFR  citation 


0MB  control 
No. 


40  CFR  citation 


0MB  control 
No. 


Uniform  National  Discharge  Standards  for 
Vessels  of  the  Armed  Forces 

1700.9-1700.12  2040-0187 


3.  Chapter  VII  consisting  of  Part  1700 
is  established  to  read  follows: 

CHAPTER  VII— ENVIRONMENTAL 
PROTECTION  AGENCY  AND  DEPARTMENT 
OF  DEFENSE;  UNIFORM  NATIONAL 
DISCHARGE  STANDARDS  FOR  VESSELS 
OF  THE  ARMED  FORCES 

PART  1700— UNIFORM  NATIONAL 
DISCHARGE  STANDARDS  FOR 
VESSELS  OF  THE  ARMED  FORCES 

Subpart  A— Scope 

Sec. 

1700.1     Applicability. 


1700.2 
1700.3 


Effect. 
Definitions. 


Subpart  B — Discharge  Determinations 

1700.4  Discharges  requiring  control. 

1700.5  Discharges  not  requiring  control. 

Subpart  C— Effect  on  States 

1 700.6  Effect  on  State  and  local  statutes  and 
regulations. 

No-Discharge  Zones 

1700.7  No-discharge  zones. 

1700.8  Discharges  for  which  no-discharge 
zones  can  be  established. 

1700.9  No-discharge  zones  by  State 
prohibition. 

1700.10  No-discharge  zones  by  EPA 
prohibition. 

State  Petition  for  Review 

1700.11  State  petition  for  review  of 
determinations  or  standards. 

1700.12  Petition  requirements. 

1700.13  Petition  decisions. 

Subpart  D— Marine  Pollution  Control  Device 
(MPCD)  Performance  Standards 

1700.14  Marine  Pollution  Control  Device 
(MPCD)  Performance  Standards, 
[reserved] 

Authority:  33  U.S.C.  1322,  1361. 

Subpart  A — Scope 

§1700.1    Applicability. 

(a)  This  part  applies  to  the  owners 
and  operators  of  Armed  Forces  vessels, 
except  where  the  Secretary  of  Defense 
finds  that  compliance  with  this  part  is 
not  in  the  interest  of  the  national 
security  of  the  United  States.  This  part 
does  not  apply  to  vessels  while  they  are 
under  construction,  vessels  in  drydock, 
amphibious  vehicles,  or  vessels  under 


the  jurisdiction  of  the  Department  of 
Transportation  other  than  those  of  the 
Coast  Guard. 

(b)  This  part  also  applies  to  States  and 
political  subdivisions  of  States. 

§1700.2    Effect. 

(a)  This  part  identifies  those 
discharges,  other  than  sewage, 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels  that  require 
control  within  the  navigable  waters  of 
the  United  States  and  the  waters  of  the 
contiguous  zone,  and  those  discharges 
that  do  not  require  control.  Discharges 
requiring  control  are  identified  in 

§  1700.4.  Discharges  not  requiring 
control  are  identified  in  §  1700.5. 
Federal  standards  of  performance  for 
each  required  Marine  Pollution  Control 
Device  are  listed  in  §  1700.14.  This  part 
is  not  applicable  beyond  the  contiguous 
zone. 

(b)  This  part  prohibits  States  and  their 
political  subdivisions  from  adopting  or 
enforcing  State  or  local  statutes  or 
regulations  controlling  the  discharges 
from  Armed  Forces  vessels  listed  in 

§§  1700.4  and  1700.5  according  to  the 
timing  provisions  in  §  1700.6,  except  to 
establish  a  no-discharge  zone  by  State 
prohibition  in  accordance  with  §  1700.9, 
or  to  apply  for  a  no-discharge  zone  by 
EPA  prohibition  in  accordance  with 
§  1700.10.  This  part  also  provides  a 
mechanism  for  States  to  petition  the 
Administrator  and  the  Secretary  to 
review  a  determination  of  whether  a 
discharge  requires  control,  or  to  review 
a  Federal  standard  of  performance  for  a 
Marine  Pollution  Control  Device,  in 
accordance  with  §§  1700.11  through 
1700.13. 

§1700.3    Definitions. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or 
that  person's  authorized  representative. 

Armed  Forces  vessel  means  a  vessel 
owned  or  operated  by  the  United  States 
Department  of  Defense  or  the  United 
States  Coast  Guard,  other  than  vessels 
that  are  time  or  voyage  chartered  by  the 
Armed  Forces,  vessels  of  the  U.S.  Army 
Corps  of  Engineers,  or  vessels  that  are 
memorials  or  museimis. 

Discharge  incidental  to  the  normal 
operation  of  a  vessel  means  a  discharge, 
including,  but  not  limited  to:  graywater, 
bilgewater,  cooling  water,  weather  deck 
runoff,  ballast  water,  oil  water  separator 
effluent,  and  any  other  pollutant 
discharge  from  the  operation  of  a  marine 
propulsion  system,  shipboard 
maneuvering  system,  crew  habitability 
system,  or  installed  major  equipment, 
such  as  an  aircraft  carrier  elevator  or  a 
catapult,  or  from  a  protective. 
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preservative,  or  absorptive  application 
to  the  hull  of  a  vessel;  and  a  discharge 
in  connection  with  the  testing, 
maintenance,  and  repair  of  any  of  the 
aforementioned  systems  whenever  the 
vessel  is  waterbome,  including  pierside. 
A  discharge  incidental  to  normal 
operation  does  not  include: 

(1)  Sewage; 

(2)  A  discharge  of  rubbish,  trash,  or 
garbage; 

(3)  A  discharge  of  air  emissions 
resulting  from  the  operation  of  a  vessel 
propulsion  system,  motor  driven 
equipment,  or  incinerator; 

(4)  A  discharge  that  requires  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
under  the  Clean  Water  Act;  or 

(5)  A  discharge  containing  source, 
special  nuclear,  or  byproduct  materials 
regulated  by  the  Atomic  Energy  Act. 

Environmental  Protection  Agency, 
abbreviated  EPA,  means  the  United 
States  Envirorunental  Protection 
Agency. 

Marine  Pollution  Control  Device, 
abbreviated  MPCD,  means  any 
equipment  or  management  practice 
installed  or  used  on  an  Armed  Forces 
vessel  that  is  designed  to  receive,  retain, 
treat,  control,  or  discharge  a  discharge 
incidental  to  the  normal  operation  of  a 
vessel,  and  that  is  determined  by  the 
Administrator  and  Secretary  to  be  the 
most  effective  equipment  or 
management  practice  to  reduce  the 
environmental  impacts  of  the  discharge 
consistent  with  the  considerations  in 
Clean  Water  Act  section  312(n)(2){B). 

No-discharge  zone  means  an  area  of 
specified  waters  established  pursuant  to 
this  regulation  into  which  one  or  more 
specified  discharges  incidental  to  the 
normed  operation  of  Armed  Forces 
vessels,  whether  treated  or  untreated, 
are  prohibited. 

Secretary  means  the  Secretary  of  the 
United  States  Department  of  Defense  or 
that  person's  authorized  representative. 

United  States  includes  the  States,  the 
District  of  Colvunbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Canal  Zone,  and  the  Trust  Territory 
of  the  Pacific  Islands. 

Vessel  includes  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  navigable 
waters  of  the  United  States  or  waters  of 
the  contiguous  zone,  but  does  not 
include  amphibious  vehicles. 

Subpart  B — Discharge  Determinations 

§  1700.4    Discharges  requiring  control. 

For  the  following  discharges 
incidental  to  the  normal  operation  of 


Armed  Forces  vessels,  the 
Administrator  and  the  Secretary  have 
determined  that  it  is  reasonable  and 
practicable  to  require  use  of  a  Marine 
Pollution  Control  Device  for  at  least  one 
class  of  vessel  to  mitigate  adverse 
impacts  on  the  marine  environment: 

(a)  Aqueous  Film-Forming  Foam:  the 
firefighting  foam  and  seawater  mixture 
discharged  during  training,  testing,  or 
maintenance  operations. 

(b)  Catapult  Water  Brake  Tank  &  Post- 
Launch  Retraction  Exhaust:  the  oily 
water  skimmed  from  the  water  tank 
used  to  stop  the  forward  motion  of  an 
aircraft  carrier  catapult,  and  the 
condensed  steam  discharged  when  the 
catapult  is  retracted. 

(c)  Chain  Locker  Effluent:  the 
accumulated  precipitation  and  seawater 
that  is  emptied  from  the  compartment 
used  to  store  the  vessel's  anchor  chain. 

(d)  Clean  Ballast:  the  seawater  taken 
into,  and  discharged  from,  dedicated 
ballast  tanks  to  maintain  the  stability  of 
the  vessel  and  to  adjust  the  buoyancy  of 
submarines. 

(e)  Compensated  Fuel  Ballast:  the 
seawater  taken  into,  and  discharged 
from,  ballast  tanks  designed  to  hold 
both  ballast  water  and  fuel  to  maintain 
the  stability  of  the  vessel. 

(f)  Controllable  Pitch  Propeller 
Hydraulic  Fluid:  the  hydraulic  fluid  that 
discharges  into  the  surrounding 
seawater  from  propeller  seals  as  part  of 
normal  operation,  and  the  hydraulic 
fluid  released  during  routine 
maintenance  of  the  propellers. 

(g)  Deck  Runoff:  the  precipitation, 
washdowns,  and  seawater  falling  on  the 
weather  deck  of  a  vessel  emd  discharged 
overboard  through  deck  openings. 

(h)  Dirty  Ballast:  the  seawater  taken 
into,  and  discharged  from,  empty  fuel 
tanks  to  maintain  the  stability  of  the 
vessel. 

(i)  Distillation  and  Reverse  Osmosis 
Brine:  the  concentrated  seawater  (brine) 
produced  as  a  byproduct  of  the 
processes  used  to  generate  fi^shwater 
from  seawater. 

(j)  Elevator  Pit  Effluent:  the  hquid  that 
accumulates  in,  and  is  discharged  fi'om, 
the  svunps  of  elevator  wells  on  vessels. 

(k)  Firemain  Systems:  the  seawater 
pumped  through  the  firemain  system  for 
firemain  testing,  maintenance,  and 
training,  and  to  supply  water  for  the 
operation  of  certain  vessel  systems. 

(1)  Gas  Turbine  Water  Wash:  the  water 
released  from  washing  gas  turbine 
components. 

(m)  Graywater:  galley,  bath,  and 
shower  water,  as  well  as  wastewater 
fi-om  lavatory  sinks,  laimdry,  interior 
deck  drains,  water  foimtains,  and  shop 
sinks. 


(n)  Hull  Coating  Leachate:  the 
constituents  that  leach,  dissolve,  ablate, 
or  erode  from  the  paint  on  the  hull  into 
the  surroimding  seawater. 

(o)  Motor  Gasoline  and  Compensating 
Discharge:  the  seawater  taken  into,  and 
discharged  from,  motor  gasoline  tanks  to 
eliminate  free  space  where  vapors  could 
accumulate. 

(p)  Non-Oily  machinery  wastewater: 
the  combined  wastewater  from  the 
operation  of  distilling  plants,  water 
chillers,  valve  packings,  water  piping, 
low-  and  high-pressure  air  compressors, 
and  propulsion  engine  jacket  coolers. 

(q)  Photographic  Laboratory  Drains: 
the  laboratory  wastewater  resulting  from 
processing  of  photographic  film. 

(r)  Seawater  Cooling  Overboard 
Discharge:  the  discharge  of  seawater 
from  a  dedicated  system  that  provides 
noncontact  cooling  water  for  other 
vessel  systems. 

(s)  Seawater  Piping  Biofouling 
Prevention:  the  discharge  of  seawater 
containing  additives  used  to  prevent  the 
growth  and  attachment  of  biofouling 
organisms  in  dedicated  seawater  cooling 
systems  on  selected  vessels. 

(t)  Small  Boat  Engine  Wet  Exhaust: 
the  seawater  that  is  mixed  and 
discharged  with  small  boat  propulsion 
engine  exhaust  to  cool  the  exhaust  and 
quiet  the  engine. 

(u)  Sonar  Dome  Discharge:  the 
leaching  of  antifoulant  materials  into 
the  surrounding  seawater  and  the 
release  of  seawater  or  ft^shwater 
retained  within  the  sonar  dome. 

(v)  Submarine  Bilgewater:  the 
wastewater  from  a  variety  of  sources 
that  accumulates  in  the  lowest  part  of 
the  submarine  (i.e..  bilge). 

(w)  Surface  Vessel  Bilgewater/Oil- 
Water  Separator  Effluent:  the 
wastewater  from  a  variety  of  sources 
that  accumulates  in  the  lowest  part  of 
the  vessel  (the  bilge),  and  the  effluent 
produced  when  the  wastewater  is 
processed  by  an  oil  water  separator. 

(x)  Underwater  Ship  Husbandry:  the 
materials  discharged  during  the 
inspection,  maintenance,  cleaning,  and 
repair  of  hulls  performed  while  the 
vessel  is  waterbome. 

(y)  Welldeck  Discharges:  the  water 
that  accumulates  from  seawater  flooding 
of  the  docking  well  (welldeck)  of  a 
vessel  used  to  transport,  load,  and 
unload  amphibious  vessels,  and  from 
maintenance  and  freshwater  washings 
of  the  welldeck  and  equipment  and 
vessels  stored  in  the  welldeck. 

§  1 700.5    Discharges  not  requiring  control. 

For  the  following  discharges 
incidental  to  the  normal  operation  of 
Armed  Forces  vessels,  the 
Administrator  and  the  Secretary  have 
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determined  that  it  is  not  reasonable  or 
practicaple  to  require  use  of  a  Marine 
Pollutiojn  Control  Device  to  mitigate 
adverse  impacts  on  the  marine 
environment: 

(a)  Boiler  Slowdown:  the  water  and 
steam  discharged  when  a  steam  boiler  is 
blown  dpwn,  or  when  a  steam  safety 
valve  is  tested. 

(b)  Ca^pult  Wet  Accumulator 
Discharge:  the  water  discharged  from  a 
catapult  wet  accumulator,  which  stores 
a  steam/  ivater  mixtiu^  for  launching 
aircraft  f  -om  an  aircraft  carrier. 

(c)  Cat  liodic  Protection:  the 
constitu(  ints  released  into  surrounding 
water  frc  m  sacrificial  anode  or 
impresse  d  current  cathodic  hull 
corrosioi  I  protection  systems. 

(d)  Freshwater  Lay-up:  the  potable 
water  thi  it  is  discharged  from  the 
seawater  cooling  system  while  the 
vessel  is  in  port,  and  the  cooling  system 
is  in  lay-  ip  mode  (a  standby  mode 
where  se  iwater  in  the  system  is 
replaced  with  potable  water  for 
corrosior  protection). 

(e)  Mit  e  Countermeasures  Equipment 
LubricaU  on:  the  constituents  released 
into  the  s  urrounding  seawater  by 
erosion  or  dissolution  from  lubricated 
mine  cou  Qtermeasures  equipment  when 
the  equipment  is  deployed  and  towed. 

(f)  Port  ible  Damage  Control  Drain 
Pump  Dii  charge:  the  seawater  pumped 
through  t  le  portable  damage  control 
drain  purip  and  discharged  overboard 
during  tei  iting,  maintenance,  and 
training  activities. 

(g)  Port  ible  Damage  Control  Drain 
Pump  Wdt  Exhaust:  the  seawater  mixed 
and  discharged  with  portable  damage 
control  dj  ain  pvm:ip  exhaust  to  cool  the 
exhaust  a|id  quiet  the  engine. 

(h)  Refrigeration  and  Air  Conditioning 
Condensa  te:  the  drainage  of  condensed 
moisture  rom  air  conditioning  luiits, 
refrigerate  rs,  freezers,  and  refrigerated 
spaces. 

(i)  Rude  er  Bearing  Lubrication:  the  oil 
or  grease  i  eleased  by  the  erosion  or 
dissolutio  Q  from  lubricated  bearings 
that  suppdrt  the  rudder  and  allow  it  to 
turn  freel] . 

(j)  Steal  J  Condensate:  the  condensed 
steam  dis(  harged  from  a  vessel  in  port, 
where  the  steam  originates  from  port 
facilities. 

(k)  Sten  1  Tube  Seals  and  Underwater 
Bearing  Lubrication:  the  seawater 
pumped  tluough  stem  tube  seals  and 
underwat«  r  bearings  to  lubricate  and 
cool  them  during  normal  operation. 

(1)  Suba  arine  Acoustic 
Coiuitermi  sasures  Launcher  Discharge: 
the  seawal  er  that  is  mixed  with  acoustic 
counterme  asure  device  propulsion  gas 
following  1 1  countermeasure  launch  that 
is  then  exc  hanged  with  surroimding 


seawater,  or  partially  drained  when  the 
laimch  assembly  is  removed  from  the 
submarine  for  maintenance. 

(m)  Submarine  Emergency  Diesel 
Engine  Wet  Exhaust:  the  seawater  that  is 
mixed  and  discharged  with  submarine 
emergency  diesel  engine  exhaust  to  cool 
the  exhaust  and  quiet  the  engine. 

(n)  Submarine  Outboard  Equipment 
Grease  and  External  Hydraulics:  the 
grease  released  into  the  surrounding 
seawater  by  erosion  or  dissolution  from 
submarine  equipment  exposed  to 
seawater. 

Subpart  C— Effect  on  States 

§  1 700.6    Effect  on  State  and  local  statutes 
and  regulations. 

(a)  After  the  effective  date  of  a  final 
rule  determining  that  it  is  not 
reasonable  and  practicable  to  require 
use  of  a  Marine  Pollution  Control 
Device  regarding  a  particular  discharge 
incidental  to  the  normal  operation  of  an 
Armed  Forces  vessel,  States  or  political 
subdivisions  of  States  may  not  adopt  or 
enforce  any  State  or  local  statute  or 
regulation,  including  issuance  or 
enforcement  of  permits  under  the 
National  Pollutant  Discharge 
Elimination  System,  controlling  that 
discharge,  except  that  States  may 
establish  a  no-discharge  zone  by  State 
prohibition  (as  provided  in  §  1700.9),  or 
apply  for  a  no-discharge  zone  by  EPA 
prohibition  (as  provided  in  §  1700.10). 

(b)(1)  After  the  effective  date  of  a  final 
rule  determining  that  it  is  reasonable 
and  practicable  to  require  use  of  a 
Marine  Pollution  Control  Device 
regarding  a  particular  discharge 
incidental  to  the  normal  operation  of  an 
Armed  Forces  vessel,  States  may  apply 
for  a  no-discharge  zone  by  EPA 
prohibition  (as  provided  in  §  1700.10) 
for  that  discharge. 

(2)  After  the  effective  date  of  a  final 
rule  promulgated  by  the  Secretary 
governing  the  design,  construction, 
installation,  and  use  of  a  Marine 
Pollution  Control  Device  for  a  discharge 
listed  in  §  1700.4,  States  or  political 
subdivisions  of  States  may  not  adopt  or 
enforce  any  State  or  local  statute  or 
regulation,  including  issuance  or 
enforcement  of  permits  under  the 
National  Pollutant  Discharge 
Elimination  System,  controlling  that 
discharge  except  that  States  may 
establish  a  no-discharge  zone  by  State 
prohibition  (as  provided  in  §  1700.9),  or 
apply  for  a  no-discharge  zone  by  EPA 
prohibition  (as  provided  in  §  1700.10). 

(c)  The  Governor  of  any  State  may 
submit  a  petition  requesting  that  the 
Administrator  and  Secretary  review  a 
determination  of  whether  a  Marine 
Pollution  Control  Device  is  required  for 


any  discharge  listed  in  §  1700.4  or 
§  1700.5,  or  review  a  Federal  standard  of 
performance  for  a  Marine  Pollution 
Control  Device. 

No-Discharge  Zones 

§  1 700.7    No-discharge  zones. 

For  this  part,  a  no-discharge  zone  is 
a  waterbody,  or  portion  thereof,  where 
one  or  more  discharges  incidental  to  the 
normal  operation  of  Armed  Forces 
vessels,  whether  treated  or  not,  are 
prohibited.  A  no-discharge  zone  is 
established  either  by  State  prohibition 
using  the  procedures  in  §  1700.9,  or  by 
EPA  prohibition,  upon  application  of  a 
State,  using  the  procedures  in  §  1700.10. 

§  1 700.8    Discharges  for  which  no- 
discharge  zones  can  be  established. 

(a)  A  no-discharge  zone  may  be 
established  by  State  prohibition  for  any 
discharge  listed  in  §  1700.4  or  §  1700.5 
following  the  procedures  in  §  1700.9.  A 
no-discharge  zone  established  by  a  State 
using  these  procedures  may  apply  only 
to  those  discharges  that  have  been 
preempted  from  other  State  or  local 
regulation  pursuant  to  §  1700.6. 

fb)  A  no-discharge  zone  may  be 
established  by  EPA  prohibition  for  any 
discharge  listed  in  §  1700.4  or  §  1700.5 
following  the  procedures  in  §  1700.10. 

§  1 700.9    No-discharge  zones  by  State 
prohibition. 

(a)  A  State  seeking  to  establish  a  no- 
discharge  zone  by  State  prohibition 
must  send  to  the  Administrator  the 
following  information: 

(1)  The  discharge  from  §  1700.4  or 
§  1700.5  to  be  prohibited  within  the  no- 
discharge  zone. 

(2)  A  detailed  description  of  the 
waterbody,  or  portions  thereof,  to  be 
included  in  the  prohibition.  The 
description  must  include  a  map, 
preferably  a  USGS  topographic  quadrant 
map,  clearly  marking  the  zone 
boimdaries  by  latitude  and  longitude. 

(3)  A  determination  that  the 
protection  and  enhancement  of  the 
waters  described  in  paragraph  (a)(2)  of 
this  section  require  greater 
environmental  protection  than  provided 
by  existing  Federal  standards. 

(4)  A  complete  description  of  the 
facilities  reasonably  available  for 
collecting  the  discharge  including: 

(i)  A  map  showing  their  location(s) 
and  a  written  location  description. 

(ii)  A  demonstration  that  the  facilities 
have  the  capacity  and  capability  to 
provide  safe  and  sanitary  removal  of  the 
volume  of  discharge  being  prohibited  in 
terms  of  both  vessel  berthing  and 
discharge  reception. 

(iii)  The  schedule  of  operating  hoiu-s 
of  the  facilities. 


Federal  Register/Vol.  64,  No.  89/Monday,  May  10,  1999/Rules  and  Regulations  25137 


(iv)  The  draft  requirements  of  the 
vessel(s)  that  will  be  required  to  use  the 
facilities  and  the  available  water  depth 
at  the  facilities. 

(v)  Information  showing  that  handling 
of  the  discharge  at  the  facilities  is  in 
conformance  with  Federal  law. 

(5)  Information  on  whether  vessels 
other  than  those  of  the  Armed  Forces 
are  subject  to  the  same  type  of 
prohibition.  If  the  State  is  not  applying 
the  prohibition  to  all  vessels  in  the  area, 
the  State  must  demonstrate  the 
technical  or  environmental  basis  for 
applying  the  prohibition  only  to  Anned 
Forces  vessels.  The  following 
information  must  be  included  in  the 
technical  or  environmental  basis  for 
treating  Armed  Forces  vessels 
differently: 

(i)  An  analysis  showing  the  relative 
contributions  of  the  discharge  from 
Armed  Forces  and  non-Armed  Forces 
vessels. 

(ii)  A  description  of  State  efforts  to 
control  the  discharge  from  non-Armed 
Forces  vessels. 

(b)  The  information  provided  under 
paragraph  (a)  of  this  section  must  be 
sufficient  to  enable  EPA  to  make  the  two 
determinations  listed  below.  Prior  to 
making  these  determinations,  EPA  will 
consult  with  the  Secretary  on  the 
adequacy  of  the  facilities  and  the 
operational  impact  of  any  prohibition 
on  Armed  Forces  vessels. 

(1)  Adequate  facilities  for  the  safe  and 
sanitary  removal  of  the  discharge  are 
reasonably  available  for  the  specified 
waters. 

(2)  The  prohibition  will  not  have  the 
effect  of  discriminating  against  vessels 
of  the  Armed  Forces  by  reason  of  the 
ownership  or  operation  by  the  Federal 
Government,  or  the  military  function,  of 
the  vessels. 

(c)  EPA  will  notify  the  State  in  writing 
of  the  result  of  the  determinations  under 
paragraph  (b)  of  this  section,  and  will 
provide  a  written  explanation  of  any 
negative  determinations.  A  no-discharge 
zone  established  by  State  prohibition 
will  not  go  into  effect  until  EPA 
determines  that  the  conditions  of 
paragraph  (b)  of  this  section  have  been 
met. 

§  1 700. 1 0    No-discharge  zones  by  EPA 
prohibition. 

(a)  A  State  requesting  EPA  to  establish 
a  no-discharge  zone  must  send  to  the 
Administrator  an  application  containing 
the  following  information: 

(1)  The  discharge  from  §  1700.4  or 

§  1700.5  to  be  prohibited  within  the  no- 
discharge  zone. 

(2)  A  detailed  description  of  the 
waterbody,  or  portions  thereof,  to  be 
included  in  the  prohibition.  The 


description  must  include  a  map, 
preferably  a  USGS  topographic  quadrant 
map,  clearly  marking  the  zone 
boundaries  by  latitude  and  longitude. 

(3)  A  technical  analysis  showing  why 
protection  and  enhancement  of  the 
waters  described  in  paragraph  (a)(2)  of 
this  section  require  a  prohibition  of  the 
discharge.  The  analysis  must  provide 
specific  information  on  why  the 
discharge  adversely  impacts  the  zone 
and  how  prohibition  will  protect  the 
zone.  In  addition,  the  analysis  should 
characterize  any  sensitive  areas,  such  as 
aquatic  sanctuaries,  fish-spawning  and 
nursery  areas,  pristine  areas,  areas  not 
meeting  water  quality  standards, 
drinking  water  intakes,  and  recreational 
areas. 

(4)  A  complete  description  of  the 
facilities  reasonably  available  for 
collecting  the  discharge  including: 

(i)  A  map  showing  their  location(s) 
and  a  written  location  description. 

(ii)  A  demonstration  that  the  facilities 
have  the  capacity  and  capability  to 
provide  safe  and  sanitary  removal  of  the 
volimie  of  discharge  being  prohibited  in 
terms  of  both  vessel  berthing  and 
discharge  reception. 

(iii)  The  schedule  of  operating  hoxu^ 
of  the  facilities. 

(iv)  The  draft  requirements  of  the 
vessel(s)  that  will  be  required  to  use  the 
facilities  and  the  available  water  depth 
at  the  facilities. 

(v)  Information  showing  that  handling 
of  the  discharge  at  the  facilities  is  in 
conformance  with  Federal  law. 

(5)  Information  on  whether  vessels 
other  than  those  of  the  Armed  Forces 
are  subject  to  the  same  type  of 
prohibition.  If  the  State  is  not  applying 
a  prohibition  to  other  vessels  in  die 
area,  the  State  must  demonstrate  the 
technical  or  environmental  basis  for 
applying  a  prohibition  only  to  Armed 
Forces  vessels.  The  following 
information  must  be  included  in  the 
technical  or  environmental  basis  for 
treating  Armed  Forces  vessels 
differendy: 

(i)  An  analysis  showing  the  relative 
contributions  of  the  discharge  from 
Armed  Forces  and  non- Armed  Forces 
vessels. 

(ii)  A  description  of  State  efforts  to 
control  the  discharge  from  non-Armed 
Forces  vessels. 

(b)  The  information  provided  under 
paragraph  (a)  of  this  section  must  be 
sufficient  to  enable  EPA  to  make  the 
three  determinations  listed  below.  Prior 
to  making  these  determinations,  EPA 
will  considt  with  the  Secretary  on  the 
adequacy  of  the  facilities  and  the 
operational  impact  of  the  prohibition  on 
AJmed  Forces  vessels. 


(1)  The  protection  and  enhancement 
of  the  specified  waters  require  a 
prohibition  of  the  discharge. 

(2)  Adequate  facilities  for  the  safe  and 
sanitary  removal  of  the  discharge  are 
reasonably  available  for  the  specified 
waters. 

(3)  The  prohibition  will  not  have  the 
effect  of  discriminating  against  vessels 
of  the  Armed  Forces  by  reason  of  the 
ownership  or  operation  by  the  Federal 
Government,  or  the  military  function,  or 
the  vessels. 

(c)  ff  the  three  conditions  in 
paragraph  (b)  of  this  section  are  met, 
EPA  will  by  regulation  establish  the  no- 
discharge  zone.  If  the  conditions  in 
paragraphs  (b)  (1)  and  (3)  of  this  section 
are  met,  but  the  condition  in  paragraph 
(b)(2)  of  this  section  is  not  met,  EPA 
may  establish  the  no-discharge  zone  if  it 
determines  that  the  significance  of  the 
waters  and  the  potential  impact  of  the 
discharge  are  of  sufficient  magnitude  to 
warrant  any  resulting  constraints  on 
Armed  Forces  vessels. 

(d)  EPA  will  notify  die  State  of  its 
decision  on  the  no-discharge  zone 
application  in  writing.  If  EPA  approves 
the  no-discharge  zone  application,  EPA 
will  by  regulation  establish  the  no- 
discharge  zone  by  modification  to  this 
part.  A  no-discharge  zone  established  by 
EPA  prohibition  will  not  go  into  effect 
until  the  effective  date  of  the  regulation. 

State  Petition  for  Review 

§  1700.1 1     State  petition  for  review  of 
determinations  or  standards. 

The  Governor  of  any  State  may  submit 
a  petition  requesting  that  the 
Administrator  and  Secretary  review  a 
determination  of  whether  a  Marine 
Pollution  Control  Device  is  required  for 
any  discharge  listed  in  §  1700.4  or 
§  1700.5,  or  review  a  Federal  standard  of 
performance  for  a  Marine  Pollution 
Control  Device.  A  State  may  submit  a 
petition  only  where  there  is  new, 
significant  information  not  considered 
previously  by  the  Administrator  and 
Secretary. 

§  1 700.1 2    Petition  requirements. 

A  petition  for  review  of  a 
determination  or  standard  must  include: 

(a)  The  discharge  from  §  1700.4  or 
§  1700.5  for  which  a  change  in 
determination  is  requested,  or  the 
performance  standard  from  §  1700.14  for 
which  review  is  requested. 

(b)  The  scientific  and  technical 
information  on  which  the  petition  is 
based. 

(c)  A  detailed  explanation  of  why  the 
State  believes  that  consideration  of  the 
new  information  should  result  in  a 
change  to  the  determination  or  the 
standard  on  a  nationwide  basis,  and  an 
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explanation  of  how  the  new  information 
is  relev(int  to  one  or  more  of  the 
followitig  factors: 

(1)  Tl^e  nature  of  the  discharge. 

(2)  Tlie  environmental  effects  of  the 
discharge. 

(3)  The  practicability  of  using  a 
Marine  Pollution  Control  Device. 

(4)  The  effect  that  installation  or  use 
of  the  Nf  arine  Pollution  Control  Device 
would  liave  on  the  operation  or 
operational  capability  of  the  vessel. 

(5)  Applicable  United  States  law. 


(6)  Applicable  international 
standards. 

(7)  The  economic  costs  of  the 
installation  and  use  of  the  Marine 
Pollution  Control  Device. 

§1700.13    Petition  decisions. 

The  Administrator  and  the  Secretary 
will  evaluate  the  petition  and  grant  or 
deny  the  petition  no  later  than  two  years 
after  the  date  of  receipt  of  the  petition. 
If  the  Administrator  and  Secretary  grant 
the  petition,  they  will  undertake 
rulemaking  to  amend  this  part.  If  the 


Administrator  and  Secretary  deny  the 
petition,  they  will  provide  the  State 
with  a  written  explanation  of  why  they 
denied  it. 

Subpart  D— Marine  Pollution  Control 
Device  (MPCD)  Performance  Standards 

§  1700.14    Marine  Pollution  Control  Device 
(MPCD)  Performance  Standards. 
[Reserved.] 

[FR  Doc.  99-11164  Filed  5-7-99;  8:45  am] 
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DEPARtMEffT  OF  EDUCATION 


Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  or  Hard  of  Hearing  and 
Individuals  Who  Are  Deaf-Blind 

agency:  Office  of  Special  Education  and 
Rehabil  tative  Services,  Department  of 
Educatii  )n. 


ACTION 

fiscal 
fiscal 


'^Jotice  of  proposed  priorities  for 
(FY)  2000  and  subsequent 


year 


years 


SUMMAR  r:  The  Secretary  proposes 
funding  priorities  under  the  Training  of 
Interpre  ers  for  hidividuals  Who  Are 
Deaf  or  iard  of  Hearing  and  Individuals 
Who  At!  Deaf-Blind  program.  The 
Secretar  y  may  use  these  priorities  for 
competi;ions  in  FY  2000  and  in 
subsequ  jnt  years.  The  Secretary  takes 
this  action  to  assist  with  the 
establisl  iment  of  interpreter  training 
program  s  or  to  assist  ongoing  programs 
to  train  ii  sufficient  number  of  qualified 
interpre  ers  throughout  the  country  to 
meet  the  communication  needs  of 
individi  als  who  are  deaf  or  hard  of 
hearing  ind  individuals  who  are  deaf- 
blind  by—  (a)  Training  new  manual, 
tactile,  oral,  and  cued  speech 
interpre!  ers;  (b)  Ensuring  the 
mainten  mce  of  the  skills  of  working 
interpret  ers;  and  (c)  Providing 
opportunities  for  interpreters  to  raise 
their  lev  j1  of  competence  and  expand 
their  ski  Is. 

DATES:  C  omments  must  be  received  on 
or  before  June  9,  1999. 
ADDRESSES:  Address  all  comments  about 
these  proposed  priorities  to  Mar>' 
Lovley,  U.S.  Department  of  Education, 
400  Mar  fland  Avenue,  SW.,  Mary  E. 
Switzer  Juilding,  Room  3217, 
Washington.  DC  20202-2736.  If  you 
prefer  to  send  your  comments  through 
the  Inter  let,  use  the  following  address: 
Mary L  Dvley@ed.gov 

You  m  ust  include  the  term  "Grants 
for  Training  Interpreters"  in  the  subject 
line  of  your  electronic  message. 
FOR  FUR1  HER  INFORMATION  CONTACT: 
Mary  Lodey.  Telephone:  (202)  205- 
9393.  If   ou  use  a  telecommunications 
device  f(  r  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  401-3664. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  t  j  the  contact  person  listed  in 
the  prec(  ding  paragraph. 
SUPPLEM  ENTARY  INFORMATION:  The 
Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  or  Hard  of  Hearing  and 
Individuils  Who  Are  Deaf-Blind 
program  is  authorized  imder  section 
302(f)  of  die  Rehabilitation  Act  of  1973. 
as  amen(  ed. 


Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  firamework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
thegoals. 

These  proposed  priorities  support  the 
National  Education  Goal  that,  by  the 
year  2000,  every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship.  The 
proposed  priorities  further  the 
objectives  of  this  Goal  by  focusing 
available  funds  on  projects  that  train  a 
sufficient  number  of  qualified 
interpreters  throughout  the  country  to 
meet  the  conmiunication  needs  of 
individuals  who  are  deaf  or  hard  of 
hearing  and  individuals  who  are  deaf- 
blind.  Training  and  improving  the 
manual,  tactile,  oral,  and  cued  speech 
interpreting  skills  of  interpreters 
working  in  vocational  rehabilitation 
enviroiunents  will  improve  the  ability  of 
individuals  who  are  deaf  or  hard  of 
hearing  and  individuals  who  are  deaf- 
blind  to  function  successfully  in  their 
vocational  pursuits. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  the 
Secretary  chooses  to  use  any  of  these 
priorities,  the  Secretary  invites  applications 
through  a  notice  in  the  Federal  Register.  A 
notice  inviting  applications  under  these 
competitions  will  be  published  in  the 
Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priorities. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  these 


competitions  only  applications  that 
meet  one  of  these  absolute  priorities: 

Proposed  Priority  1 — National  Project 
With  Major  Emphasis  on  Distance 
Education  as  a  Medium  for  Interpreter 
Training 

Backgroimd 

Historically  interpreter  training 
programs  have  been  located  in  colleges 
and  universities  in  metropolitan  areas  or 
in  areas  of  high  population.  While 
demand  for  interpreter  services  exceeds 
the  supply  of  interpreters  even  in 
metropolitan  areas,  the  dearth  of 
interpreters  in  rurfd  areas  is  marked.  A 
Study  of  Interpreter  Services  for  Persons 
Who  are  Deaf  or  Hard  of  Hearing, 
published  in  1993,  concluded  that 
"there  is  sufficient  work/need  for 
additional  professional  interpreters  in 
every  state  and  many  major 
communities."  Organizations  such  as 
the  National  Association  of  the  Deaf 
(NAD)  and  the  Registry  of  Interpreters 
for  the  Deaf  (RID)  have  also  identified 
the  shortage  of  qualified  interpreters. 
Some  States,  such  as  Alaska,  Idaho, 
Montana,  Nebraska,  Nevada,  North 
Dakota,  Rhode  Island,  Vermont,  and 
West  Virginia,  as  well  as  Puerto  Rico, 
the  U.S.  Virgin  Islands,  and  the  Trust 
Territories  of  the  Pacific  other  than 
Guam,  have  no  degree  granting 
interpreter  training  program.  Due  to  the 
relatively  sparse  population  in  large 
geographical  areas,  student  enrollment 
may  not  be  sufficient  to  support 
interpreter  training  programs  should 
they  be  established  in  these  areas.  As  a 
result,  individuals  living  in  these  States 
or  areas  who  are  interested  in  obtaining 
interpreter  training  must  seek  that 
training  at  a  great  distance  from  their 
homes.  Further,  the  few  working 
interpreters  living  in  these  States  or 
areas  who  wish  to  maintain  or  upgrade 
their  skills  often  find  it  difficult  to 
locate  nearby  sources  for  continuing 
education.  Distance  education  can  help 
fill  this  void.  The  challenge,  however,  is 
to  effectively  deliver  the  interpreter 
training  curricula,  which  is  a  skill- 
based,  visual-based  curricula  rather  than 
a  knowledge-based  or  text-based 
curricula.  Therefore,  it  is  of  critical 
importance  that  interpreter  training 
ciuricula  be  modified  to  make  the  best 
use  of  a  blend  of  all  of  the  available 
technologies,  such  as  video 
conferencing,  internet  web  classes  and 
chat  rooms,  e-mail,  and  voice  mail.  With 
proper  curricular  modifications, 
interpreter  training  can  be  provided  via 
distance  education  to  rural  areas,  remote 
locadons,  and  areas  with  low 
populations  in  a  cost-effective  maimer. 
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The  Rehabilitation  Services 
Administration  (RSA)  has  determined 
that  a  national  project  is  needed  that 
will  focus  on  adapting  existing  model 
interpreter  training  curricula  used  by 
two-year  and  four-year  interpreter 
training  programs  for  delivery  via 
distance  education.  In  addition,  there  is 
a  need  for  technical  assistance  to,  and 
coordination  and  cooperation  with, 
interpreter  training  programs  across  the 
Nation  on  matters  related  to  the  use  of 
distance  education  as  a  mediimi  for 
interpreter  training. 

Priority 

A  project  must — 

•  Be  national  in  scope; 

•  Adapt  or  modify  existing  model 
interpreter  training  ciuricula  or  develop 
new  appropriate  interpreter  training 
ciuricula  for  delivery  via  distance 
education  and  package  it  for  easy  use  by 
the  RSA-funded  regional  interpreter 
training  projects  and  other  trainers  and 
interpreter  training  programs; 

•  Develop  detailed  instruction 
manuals  to  accompany  each  packaged 
ciuriculum; 

•  Provide  technical  assistance  to 
interpreter  training  programs  on  the 
feasibility  and  effectiveness  of  distance 
interpreter  education; 

•  Establish  cooperative  working 
relationships  with  the  RSA-funded 
regional  interpreter  training  projects; 

•  Furnish  technical  assistance  to  the 
RSA-funded  regional  interpreter 
training  projects  in  developing  and 
using  distance  education  as  a 
mechanism  for  training  interpreters  to 
meet  the  communication  needs  of 
individuals  who  are  deaf,  hard  of 
hecu-ing,  or  deaf-blind  in  their  regions; 

•  Provide  technical  assistance  and 
professional  development  opportunities 
for  interpreter  trainers  across  the  Nation 
on  the  development  and  use  of  distance 
education  as  a  mechanism  for  training 
interpreters  to  meet  the  communication 
needs  of  individuals  who  are  deed,  hard 
of  hearing,  or  deaf-blind.  The  technical 
assistance  must  address  matters  such  as 
the  proper  use  of  the  distance 
interpreter  education  cmriculum;  the 
proper  use  of  the  most  current  and 
available  technologies,  such  as  video 
conferencing,  videotaping,  internet  web 
classes  and  chat  rooms,  e-mail,  and 
voice  mail;  the  technical  infrastructure 
needed  to  successfully  conduct  distance 
Interpreter  education;  and  the  policy 
implications  and  barriers  that  exist  in 
providing  distance  interpreter  education 
across  a  State  or  across  State  lines  (e.g., 
classification  of  distance  education 
students  as  in-State  or  out-of-State,  the 
geographic  area  the  institution  is 
designed  to  serve,  etc.);  and 


•  Disseminate  the  packaged  distance 
education  curricula  to  interpreter 
educators  nationwide. 

Proposed  Priority  2 — National  Project 
With  Major  Emphasis  on  Training 
Interpreter  Educators 

Background 

In  order  to  train  qualified  interpreters, 
interpreter  educators  must  be  both 
sufficient  in  number  and  current  in 
knowledge  and  best  practices.  There  are, 
however,  very  few  programs  that 
prepare  interpreter  educators  to  teach 
the  interpreting  process  and  the  skill  of 
interpreting.  As  a  result,  many  faculty 
teaching  at  the  100-plus  interpreter 
training  programs  have  had  little  or  no 
opportunity  to  study  how  to  teach 
interpretation.  Further,  over  the  last  10 
years  RSA  has  funded  the  development 
of  model  curricula  emphasizing  the 
interpreting  needs  of  culturally  diverse 
communities,  deaf-blind  interpreting, 
and  interpreting  in  educational  and 
rehabilitation  environments.  Due  to  the 
low  niunber  of  programs  to  train 
interpreter  educators,  this  ciuriculum  is 
not  being  shared  widely  and,  as  a  result, 
is  not  being  used  extensively. 

The  model  curricula  on  interpreting 
in  educational  environments  and 
interpreting  in  rehabilitation 
environments  is  available  at  the 
National  Clearinghouse  of 
Rehabilitation  Training  Materials  at 
Oklahoma  State  University,  5202 
Richmond  Hill  Drive,  Stillwater,  OK 
74078^080.  The  model  curricula  on  the 
interpreting  needs  of  culturally  diverse 
communities  and  interpreting  for 
individuals  who  are  deaf-blind  are  being 
developed  under  currently  funded 
projects.  These  curricula  will  be 
available  at  the  National  Clearinghouse 
of  Rehabilitation  Training  Materials 
once  these  projects  have  completed 
their  activities.  The  project  developing 
the  model  curriculum  on  the 
interpreting  needs  of  culturally  diverse 
communities  ends  on  December  31, 
2000,  and  the  project  developing  the 
model  curriculum  on  interpreting  for 
individuals  who  are  deaf-blind  ends  on 
September  30,  2000. 

Another  aspect  of  training  a  sufficient 
number  of  qualified  interpreters  is  the 
practice  of  mentoring.  Mentors  are 
experienced  interpreters  and  interpreter 
educators  who  provide  one-on-one 
technical  assistance  to  novice 
interpreters  or  to  working  interpreters 
who  wish  to  improve  or  expand  their 
skills  or  work  toward  certification. 
While  "mentoring  is  not  a  substitute  for 
comprehensive  interpreter  education  or 
for  the  internships  and  practicums 
associated  with  such  formal  training" 


(RID  Standard  Practice  Paper  on 
"Mentoring"),  it  supports  and  augments 
the  training  received  in  those  settings. 
While  the  field  of  interpreting  embraces 
the  use  of  mentoring,  there  is  no 
established  uniform  mechanism  for 
training  individuals  to  serve  as  mentors. 

In  order  to  train  a  sufficient  number 
of  qualified  interpreters  throughout  the 
country,  there  is  a  need  to  increase  the 
number  of  highly  trained  interpreter 
educators  and  mentors.  A  national 
project  is  needed  to  address  these 
issues. 

Priority 

A  project  must — 

•  Be  national  in  scope; 

•  Develop  a  new  curriculum,  or 
update  a  former  or  existing  curriculum, 
to  prepare  interpreter  educators  and, 
once  this  is  developed,  use  it  to  train 
both  working  interpreter  educators  who 
need  to  obtain,  enhance,  or  update  their 
training  and  new  interpreter  educators. 
This  newly  developed  or  updated 
curriculum  must  include  all  issues 
pertinent  to  the  training  of  interpreters 
and  the  use  of  the  model  curricula 
developed  by  recent  and  current  RSA- 
funded  national  interpreter  training 
projects  that  emphasize  the  interpreting 
needs  of  culturally  diverse 
communities,  interpreting  for  deaf-blind 
individuals,  and  interpreting  in 
educational  and  rehabilitation 
environments; 

•  Identify  and  update  or  develop  a 
model  mentor  training  curriculum  that 
includes  elements  such  as  diagnostic 
assessment,  goal  setting,  discourse 
analysis,  and  effective  feedback 
provision  and,  once  this  is  developed, 
train  experienced  interpreters  or 
interpreter  educators  to  serve  as 
mentors.  This  mentor  training  program 
must  train  mentors  to  serve  in  a  variety 
of  situations  or  environments  (i.e.,  in 
urban  and  rural  settings;  in  various 
regions;  in  culturally  diverse 
environments;  in  situations  in  which 
various  modes  of  communication  (deaf- 
blind,  oral,  cued  speech,  etc.)  are 
present;  in  specialized  settings  (legal, 
medical,  educational,  etc.);  and  with 
interns  at  varying  skill  levels,  etc.); 

•  Provide  technical  assistance  to 
organizations  or  bodies  establishing 
mentorship  programs  and  to  existing 
mentorship  programs  on  all  aspects  of 
mentoring,  including  the  identification 
of  trained  mentors; 

•  Ensure  that  the  curricula  are 
developed  with  input  from  a  culturally 
diverse,  consumer-based  consorti  jm; 

•  Ensure  that  training  is  available  to 
culturally  diverse  audiences  and  is 
sensitive  to  the  needs  of  all  audiences; 
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•  U  se  innovative  as  well  as 
traditional  approaches  to  the  provision 
of  trailing  {i.e.,  distance  education, 
short-term  intensive  training  sessions  or 
seminfars,  delivering  training  to 
commiunities  in  need,  etc.);  and 

•  E$tablish  cooperative  relationships 
with  tjie  regional  interpreter  training 
projects  the  Secretary  plans  to  propose 
in  fisc^  year  2000. 

Intergovernmental  Review 

Thi^  program  is  subject  to  the 
requirfements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  fostpr  an  intergovernmental 
partn^ship  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
goverrynents  for  coordination  and 
reviev^j  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notificption  of  the  Department's  specific 
plans  ^d  actions  for  this  program. 

Invitation  To  Conunent 


We  ijnvite  you  to  submit  conunents 
and  retoramendations  regarding  these 
proposed  priorities.  During  and  after  the 


comment  period,  you  may  inspect  all 
public  comments  about  these  proposed 
priorities  in  the  Mary  E.  Switzer 
Building,  Room  3217,  330  C  Street,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  priorities.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  29  U.S.C.772(f). 

Dated:  May  5,  1999. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.160,  Training  of  Interpreters  for 
Individuals  Who  Are  Deaf  or  Hard  of  Hearing 
and  Individuals  Who  Are  Deaf-Blind) 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  99-11703  Filed  5-7-99;  8:45  am) 
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SECURniES  AND  EXCHANGE 
COMMliSION 

17  CFR  parts  240  and  249 

[Release  Wo.  34-41356;  File  No.  S7-17-96] 
RIN  3235f  AG69 

Broker-lltealer  Registration  and 
Reportiqg 

agency:  Securities  and  Exchange 

Commisiiion. 

ACTION:  Final  rule. 


SUMMARY :  The  Securities  and  Exchange 
Commis!  ion  is  amending  Form  BDW 
and  relat  sd  filing  procedtu'es  under  the 
Seciuities  Exchange  Act  of  1934.  The 
amendments  implement  changes 
recomme  nded  to  allow  filings  from  the 
World  Wide  Web.  The  amendments 
clarify  F(  rm  BDW  and  its  filing 
procedures.  Some  other  minor  rule 
revisions  relating  to  the  status  of  Form 
BDW  as  i  report  under  the  Securities 
Exchange  Act  of  1934  and  when  a  filed 
Form  BD'  V  becomes  effective  are  dso 
being  adopted. 
EFFECTIVE  DATE:  Jime  9,  1999. 
FOR  FURTlilER  INFORMATION  CONTACT: 
Catherine!  McGuire,  Chief  Counsel,  or 
Brian  Ba\  singer,  Attorney,  (202)  942- 
0073,  Off  ce  of  Chief  Counsel,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-1001. 
SUPPLEME^ARY  INFORMATION: 
I.  Introdu  [rtion 


As  part 
simplify 
broker 
Exchange 
is  revisinf 
request 
under  the 
1934  (' 
amendmei  its 
tie  I 


deal 


fO' 


ion 


today  by 
of  discussions 
Commissi 
Committe<  \ 
Securities 
Inc.  ("NASAA 
of  Seciuitips 
New  York 
representatives 
industry 
today  were 
Exchange 


S(ek 


I  )n 


'  Form  BDV ' 
dealers  that 
the  Commissi 
249.501a. 

M5U.S.C. 

'  Securities 
12.  1996),  61 
Release").  Th 


of  its  continuing  effort  to 
registration  forms  used  by 
ers,  the  Securities  and 
Commission  ("Commission") 
Form  BDW,i  the  uniform 
broker-dealer  withdrawal 
Securities  Exchange  Act  of 
Exchange  Act"). 2  The 

to  Form  BDW  adopted 
Commission  are  the  result 

held  among  the 
staff,  the  Forms/CRD 
of  the  North  American 
Administrators  Association, 
National  Association 
Dealers,  Inc.  ("NASD"),  the 
Stock  Exchange,  and 
of  the  securities 
he  amendments  adopted 
proposed  in  Securities 
iVct  Release  No.  37432.3  The 


is  required  to  be  used  by  all  broker- 
\  to  withdraw  from  registration  with 
1.  See  17  CFR  240.15b6-l;  17  CFR 


'8a  et  seq. 

Exchange  Act  Release  No.  37432  (July 
1  K  37701  (July  19,  1996)("Proposing 
Proposing  Release  also  proposed 


comment  period  for  the  Proposing 
Release  ended  on  August  19,  1996.  No 
comments  were  received. 

By  simplifying  the  form  and  clarifying 
its  requirements,  the  revisions  are 
designed  to  reduce  the  regulatory 
biuden  on  broker-dealers  and  to 
improve  the  usefulness  of  the 
information  contained  in  Form  BDW  to 
the  Commission,  self-regulatory 
organizations  ("SROs"),  and  state 
securities  regulators.  The  amendments 
are  also  designed  to  implement  changes 
recommended  in  connection  with 
changes  to  the  Central  Registration 
Depository  system  ("CRD")  that  will 
allow  filings  fi-om  the  World  Wide  Web. 
The  CRD,  a  computer  system  operated 
by  the  NASD,  maintains  registration 
information  regarding  broker-dealers 
and  their  registered  personnel  for  use  by 
the  Commission,  SROs  and  state 
securities  regulators."  The  new  system 
will  be  known  as  "Web  CRD".5 

The  NASD  anticipates  Web  CRD  will 
become  operational  on  August  16, 1999. 
Adoption  of  the  amendments  to  Form 
BDW  now  will  facilitate  the  NASD's 
implementation  of  the  new  system.  Web 
CRD  is  expected  to  provide  the 
Commission,  SROs,  and  state  seciuities 
regulators  with  (i)  streamlined  captiu-e 
and  display  of  data;  (ii)  better  access  to 
information  through  the  use  of 
standardized  and  specialized  computer 
searches;  and  (iii)  electronic  filing  by 
broker-dealers  of  uniform  forms, 
including  Forms  BD,  BDW,  U-4,  and  U- 
5.^  The  Commission  is  also  amending 
Exchange  Act  Rule  15b6-l  ^  to  permit 
broker-dealers  that  are  withdrawing 
from  registration  to  consent  to  a  delay 


in  the  effectiveness  of  their  notice  of 
withdrawal.  The  amendments  will  also 
permit  the  Commission  to  extend  the 
effective  date  for  such  period  as  the 
Commission  by  order  may  determine  is 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  The  Commission  is  similarly 
amending  Rules  15Bc3-l  a  and  15Ccl- 
1  ^  relating  to  the  withdrawal  from 
registration  of  municipal  securities 
dealers  and  government  securities 
brokers  and  government  securities 
dealers.  These  amendments  are  being 
adopted,  in  part,  to  provide  the  broker- 
dealers,  municipal  securities  dealers 
and  government  securities  brokers  and 
government  seciuities  dealers  adequate 
flexibility  to  bring  their  business 
operations  to  an  orderly  close  in 
circumstances  in  which  the  60-day 
period  currently  provided  under  Rule 
15b6-l,  15Bc3-l  or  15Ccl-l  would  not 
be  sufficient.  These  amendments  are 
also  being  adopted  to  provide  the 
Commission  greater  flexibility  in 
concluding  investigations  of  broker- 
dealers,  municipal  securities  dealers 
and  government  securities  brokers  and 
government  securities  dealers  before 
they  complete  the  withdrawal  process. 

The  amendments  to  Rules  15b6-l, 
15Bc3-l  and  15Ccl-l,  together  with 
amendments  to  Form  BDW,  are 
discussed  further  below. 

n.  Form  BDW 


amendments  relating  to  filing  procedures  for  Forms 
BD  and  BDW  that  are  not  being  adopted  today 
because  changes  to  the  design  of  the  CRD  system 
made  since  the  Proposing  Release,  have 
necessitated  changes  to  those  proposed  filing 
procedures.  The  Commission  is  today  proposing  in 
a  separate  release  revisions  to  Form  BD,  the  rules 
and  instructions  relating  to  Form  BD,  and  the  filing 
procedures  relating  to  Forms  BD.  See  Securities 
Exchange  Act  Release  No.  34-41351. 

*  The  revisions  to  Form  BDW  in  certain  respects 
conform  it  to  analogous  amendments  to  Form  BD 
that  were  adopted  on  July  12,  1996.  Although 
adopted,  those  amendinents  to  Form  BD  have  not 
yet  been  implemented  because  Web  CRD  is  not  yet 
operational.  See  Securities  Exchange  Act  Release 
No.  37431  (July  12,  1996),  61  FR  37701  ("Form  BD 
Release").  The  Commission  is  today  proposing  in  a 
separate  release  further  revisions  to  the  adopted  but 
not  implemented  Form  BD  that  will  facilitate  its  use 
on  Web  CRD  scheduled  to  become  operational  on 
August  16, 1999.  See  Securities  Exchange  Act 
Release  No.  34-41351. 

'CRD/PD  Bulletin,  Volume  6,  No.  5,  March  1999 
(available  from  the  www.nasdr.com  website). 

»  Forms  BD  and  BDW  are  joint  forms  used  by  the 
Commission,  certain:  SROs.  and  all  of  the  states  to 
register,  and  terminate  the  registration  of,  broker- 
dealers.  Forms  U-4  and  U-5  are  used  by  the  SROs 
and  states  to  register,  and  terminate  the 
employment  of.  broker-dealer  personnel. 
'17CFR240.15b6-l. 


A.  Items  4,  5,  6,  and  8 

The  Commission  is  amending  Items  4, 
5,  6,  and  8  of  Form  BDW.  Item  4  asks 
when  the  withdrawing  broker-dealer 
stopped  doing  business  and,  in  the  case 
of  partial  withdrawals  from 
registration.io  when  the  broker-dealer 
stopped  doing  business  in  the  states 
designated  in  Item  3.  As  currently 
drafted.  Item  4  presumes  that  broker- 
dealers  filing  Form  BDW  are  registered 
entities.  Certain  states,  however,  also 
require  broker-dealers  with  pending 
applications  for  registration  on  Form  BD 
to  file  Form  BDW  to  withdraw  their 
pending  applications."  In  order  to 
accommodate  those  states.  Item  4  is 
being  amended  to  require  disclosure  of 


»17CFR240.15Bc3-l 

«17CFR240.15Ccl-l 

'"The  instructions  to  the  form  have  been  revised 
to  explain  that  a  partial  withdrawal  terminates 
registration  only  with  designated  states  and  SROs, 
but  does  not  terminate  registration  with  the 
Commission  and  at  least  one  SRO  and  state. 

"The  Commission  does  not  require  a  broker- 
dealer  that  has  an  application  for  registration 
pending  to  file  Form  BDW  in  order  to  withdraw  its 
pending  application.  Broker-dealers  may  withdraw 
a  pending  application  simply  by  providing  notice 
in  writing  to  the  Commission  and  the  applicable 
SRO. 
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the  date  on  which  the  broker-dealer 
withdrew  its  request  for  registration. 

The  Commission  is  also  amending 
Item  5,  which  requests  information 
concerning  any  funds  and  securities  that 
withdrawing  broker-dealers  may  owe  to 
their  customers  or  to  other  broker- 
dealers.  Specifically,  Item  5  requires 
disclosure  of  the  number  of  customers 
to  which  funds  or  seciuities  are  owed, 
the  amoimt  of  money  and  the  market 
value  of  secvuities  owed  to  customers  or 
other  broker-dealers,  and  the 
arrangements  that  have  been  made  for 
payment.  As  amended.  Item  5  v«ll 
require  a  broker-dealer  that  files  a 
partial  withdrawal  (i.e.,  a  withdrawal 
from  registration  with  a  specific  state  or 
SRO)  to  provide  the  names  of  the  states 
from  which  it  is  requesting  withdrawal 
and  in  which  it  still  owes  customer 
funds  or  securities.  This  amendment 
will  assist  state  securities  regulators  in 
monitoring  the  amount  of  funds  or 
secimties  owed  to  customers  in  their 
states. 

The  proposed  revisions  to  Item  5  will 
also  change  the  requirement  that  broker- 
dealers  submit  a  FOCUS  report  or  a 
statement  of  financial  condition  when 
fiUng  Form  BDW.  Currently,  a  broker- 
dealer  is  required  to  file  with  Form 
BDW.  a  FOCUS  report  or,  if  the  broker- 
dealer  is  not  subject  to  the  FOCUS  filing 
requirement,  a  statement  of  financial 
condition,  regardless  of  whether  the 
broker-dealer  owes  funds  or  securities  to 
customers  or  to  other  broker-dealers. 
The  Commission  is  reducing  the  filing 
biu-den  on  broker-dealers  by  requiring 
only  that  a  FOCUS  report  or  a  statement 
of  financial  condition  be  filed  with 
Form  BDW  when  a  broker-dealer  is 
requesting  full  withdrawal  from 
registration  (i.e.,  a  withdrawal  from 
registration  with  the  Commission,  all 
SROs,  and  all  states)  and  the  broker- 
dealer  owes  money  or  secimties  to  any 
customer  or  to  any  other  broker-dealer. 

In  addition,  the  Commission  is 
amending  Item  6  of  Form  BDW,  which 
requires  disclosure  of  certain  regulatory 
and  other  disciplinary  matters  that  are 
also  reportable  on  Form  BD.  Item  6  is 
being  amended  to  delete  the 
requirement  that  broker-dealers  reiterate 
information  already  required  to  be 
disclosed  on  Form  BD  or  elsewhere  on 
Form  BDW.  12  Instead,  Item  6  will 
remind  broker-dealers  that  they  must 
update  any  incomplete  or  inaccm-ate 


disciplinary  information  on  Form  BD 
prior  to  filing  Form  BDW.^^ 

Item  6  is  also  being  amended  to  ask 
whether  the  broker-dealer  is  the  subject 
of,  or  is  named  in,  any  investment- 
related  investigation,  consiuner-initiated 
complaint,  or  private  civil  litigation. 
Item  6  currently  requires  disclosure  if 
the  broker-dealer  is  the  subject  of  any 
"proceeding"  not  reported  on  Form  BD, 
or  any  complaint  or  investigation.  The 
question,  therefore,  is  being  revised  to 
elicit  more  precise  information  by  using 
specific,  rather  than  general,  terms. 

Finally,  the  Commission  is  expanding 
Item  8,  the  execution  paragraph,  to 
require  the  registrant's  agent  to  certify 
that  the  information  contained  on  Form 
BDW  is  complete  and  current,  and  to 
certify  further  that  all  of  the  information 
on  Form  BD  is  acciu-ate  and  complete  at 
the  time  Form  BDW  is  filed. 

B.  Instructions 

The  Commission  is  also  expanding 
the  general  filing  instructions  to  Form 
BDW  to  provide  greater  guidance  to 
broker-dealers  filing  Form  BDW.'''  The 
revised  instructions  also  clarify 
attendant  requirements  that  may  arise 
out  of  filing  Form  BDW,  particularly 
those  raised  by  filing  the  form 
electronically  with  Web  CRD.  As 
amended,  the  instructions  also  include 
an  explanation  of  the  terms 
"jurisdiction,"  "investment -related," 
and  "investigation."  '^  These  definitions 
are  intended  to  assist  broker-dealers  in 
responding  to  questions  about  their 
disciplinary  history  and  are  consistent 
with  the  definitions  adopted  in  the 
Form  BD  Release.'^ 

C.  Clarifying  Amendments 

In  addition  to  the  substantive 
amendments  to  Form  BDW  discussed 
above,  the  Commission  is  adopting 
several  clarifying  amendments  to  Form 
BDW.  Item  3,  for  example,  is  being 
revised  to  inform  broker-dealers  that  the 


'2  Specifically,  the  question  "is  broker-dealer  now 
the  subject  of  any  unsatisfied  customer  claims  for 
funds  or  securities  not  reported  under  Item  5" 
would  be  deleted.  These  claims  generally  are 
already  reportable  under  Item  5. 


•3  Exchange  Act  Rule  15b3-l  (17  CFR  Z40.15b3- 
1]  requires  broker-dealers  to  amend  any  information 
on  Form  BD  whenever  it  becomes  inaccurate. 

"  The  changes  to  Form  BDW  and  its  instructions 
are  those  identified  in  the  proposing  release  except 
that  the  words  "or  paper"  are  being  deleted  from 
the  second  sentence  of  section  "A.l."  of  the  Form 
BDW  Instructions  and  the  abbreviations  "ASE"  and 
"PSE"  in  section  3  of  Form  BDW  are  being  updated 
to  "AMEX"  and  "PCX". 

"E.g..  the  definition  of  the  term  "investigation" 
includes  grand  jury  investigations,  Commission 
investigations  after  the  "Wells"  notice  has  been 
given,  formal  investigations  by  SROs,  or  actions  or 
procedures  designated  as  investigations  by  states. 
The  definition  does  not  include  subpoenas, 
preliminary  or  routine  regulatory  inquiries  or 
requests  for  information,  deficiency  letters,  "blue 
sheet"  requests  or  other  trading  questionnaires,  or 
examinations. 

'B  See  supra  notes  1  and  4  and  accompanying 
text 


"SEC"  box  should  be  checked  only  if  a 
broker-dealer  is  intending  to  conduct  an 
intrastate  brokerage  business  and  is  not 
a  mimicipal  secimties  dealer.'^ 

m.  Rule  15b6-l 

The  Commission  is  also  amending 
Exchange  Act  Rule  15b6-l,i8  which 
requires  broker-dealers  to  file  a  notice  of 
withdrawal  on  Form  BDW  in 
accordance  with  that  form's 
instructions.  The  rule  provides 
generally  that  withdrawal  from  broker- 
dealer  registration  automatically 
becomes  effective  60  days  after  the  filing 
date  of  the  Form  BDW,  unless  the 
Commission  institutes  a  proceeding  to 
impose  terms  or  conditions  upon  the 
withdrawal.'^  As  amended,  the  rule  will 
also  permit  broker-dealers  to  consent  to 
a  delay  in  the  effectiveness  of  their 
notice  of  withdrawal.  In  addition,  the 
amendments  will  allow  the  Commission 
to  extend  the  effective  date  of 
withdrawal  for  the  period  of  time  that 
the  Commission  determines  is  necessary 
or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors.  Under 
the  rule,  the  Commission  must  make 
this  determination  by  order. 

As  explained  in  the  Proposing 
Release,  the  Commission  determined 
that  there  may  be  circumstances  in 
which  it  would  be  advisable  to  provide 
broker-dealers  seeking  to  withdraw  from 
registration  greater  flexibilify  in 
scheduling  the  termination  of  their 
business  operations.  While  a  broker- 
dealer  must  cease  all  securities  activities 
when  it  files  a  request  for  withdrawal  on 
Form  BDW,  it  may  need  additional  time 
to  unwind  its  non-securities  business 
operations  before  its  Form  BDW 
becomes  effective.  The  Commission, 
too,  may  determine  that  it  would  be 
appropriate  for  a  broker-dealer  that  is 
imder  investigation  by  the  Commission 
to  maintain  its  registered  status  in  order 
to  allow  the  Commission  to  conclude  its 
pending  investigation  without 


"Exchange  Act  Rule  15Ba2-2  [17  CFR 
240.15Ba2-2j  requires  a  non-bank  municipal 
securities  dealer  whose  business  is  exclusively 
intrastate  to  file  with  its  application  on  Form  BD 
a  statement  that  it  is  filing  for  registration  as  an 
intrastate  dealer.  Thus,  a  non-bank  municipal 
securities  dealer  cannot  conduct  an  intrastate 
municipal  securities  business  without  being 
registered  with  the  Commission. 

'"17  CFR  240.15b6-l.  See  also  supra  notes  6.  7 
and  8  and  accompanying  text.  The  Commission  is 
considering  further  amendments  to  Rules  lSb&-l, 
15Bc3-l,  and  15Ccl-l  (17  CFR  240.15b&-l.  17  CFR 
15Bc3-l.  and  17  CFR  15Ccl-lj  to  provide  for 
electronic  filing  of  Form  BDW  with  Web  CRD. 

'"The  amendment  to  Rule  15b6-l  (17  CFR 
240.15b6-ll  is  consistent  with  a  similar  provision 
under  Section  15(b)(1)  of  the  Exchange  Act  (".5 
U.S.C.  §78o(b)l.  SecUon  15(b)(1)  generally  requires 
broker-dealer  registration  to  be  granted  within  45 
days  after  the  filing  of  Form  BD,  unless  the 
applicant  consents  to  a  longer  period  of  time. 
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premat  irely  instituting  a  proceeding  to 
impose  conditions  on  the  broker- 
dealer';  withdrawal.  In  such  instances, 
the  int€  rests  of  the  Conunission  may  be 
served  )y  having  the  broker-dealer 
consent  to  an  extension  of  the  effective 
date  of  he  broker-dealer's  withdrawal 
from  re  pstration  beyond  the  60-day 
period  i  :urrently  provided  under  Rule 
15b6-l  The  Commission's  interests  also 
may  be  served  by  permitting  the 
Commii  ision  to  extend  the  effective  date 
for  a  pe  iod  that  it  determines  by  order 
is  neces  sary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investoi  s. 

Withe  irawal  from  broker-dealer 
registration  will  continue  to  become 
effectiv*  automatically  60  days  after  the 
filing  di  te  in  all  other  cases — that  is, 
unless  t  aere  has  been  express  consent 
by  the  h  roker-dealer,  the  issuance  of  a 
Commii  sion  order,  or  the  initiation  of  a 
proceed  ing  by  the  Commission 
extendi]  ig  the  effective  date  of 
withdra(wal. 

The  Qommission  is  similarly 
amendiiig  Rules  15Bc3-l  20  and  15Ccl- 
1 2'  rela  ling  to  the  wdthdrawal  from 
registral  ion  of  municipal  securities 
dealers  md  government  seciuities 
brokers  and  government  securities 
dealers. 

IV.  Con  brming  Amendments 

The  C  Dmmission  is  amending 
Exchan(  e  Act  Rule  15bl-l  22  to  clarify 
that  an  (  pplication  for  registration  filed 
on  Font  BD  with  the  Central 
Registra  tion  Depository  shall  be 
conside  ^ed  a  "report"  filed  with  the 
Commis  sion  for  purposes  of  Section 
15(b)  of  the  Exchange  Act.23  This 
amendii|ent  is  intended  to  conform  the 
language  in  Rule  15bl-l  with  language 
already  contained  in  corresponding 
rules  governing  the  filing  requirements 
for  municipal  securities  dealers, 
goveminent  securities  brokers,  and 
goveminent  securities  dealers.  The 
CommisBion  is  also  amending  Rules 
15bl-l.J15b3-l,  15b6-l,  15Ba2-2, 
15Bc3-l  and  15Ccl-l  under  the 
Exchange  Act  2*  to  clarify  that  the  filing 
of  Form  IBD  or  Form  BDW  by  broker- 
dealers,  knunicipal  securities  dealers, 
and  government  securities  brokers  and 
government  seciirities  dealers  would,  in 
each  instance,  constitute  a  "report"  filed 
with  tha  Commission  within  the 
meaning  of  Sections  15(b),  15B(c), 
15C(c)  1 7(a).  18(a),  and  32(a)  of  the 


'CFt 


20  17 

"17 

"17 

"15U.: 

"17 
CFR240  1 
240.15Bc3l-l 


'CFt 
'CFt 


'CFt 


240.J5Bc3-l. 

240.15Ccl-l. 

240.15bl-l. 
C.  78o(b). 

240.15bl-l,  17  CFR  240.1 5b3-l,  17 
ib6-l,  17  CFR  240.15Ba2-2,  17  CFR 
.  and  17  CFR  240.15Ccl-l. 


Exchange  Act.^s  The  Commission  is  also 
amending  Rule  15Cal-l  to  clarify  when 
notice  of  government  securities  broker- 
dealer  activities  would  be  considered 
filed  with  the  Commission. 

V.  Efifective  Date 

Use  of  the  revised  Form  BDW  adopted 
today  is  intended  to  coincide  with  the 
implementation  of  Web  CRD  scheduled 
to  begin  on  August  1,  1999.  As  a  result, 
the  amendments  to  Form  BDW  become 
effective  on  August  1,  1999.  Thus,  all 
Form  BDW  filings  made  on  or  after 
August  1, 1999  must  be  made  on  the 
revised  Form  BDW  adopted  today. 

Amendments  to  Rules  15bl-l,  15b3- 
1.  15b6-l,  15Ba2-2,  15Bc3-l,  15Cal-l, 
and  15Ccl-l  become  effective  June  9, 
1999. 

VI.  Cost  Benefit  Analysis 

Form  BDW  is  filed  only  one  time  by 
a  registered  broker-dealer.  The 
amendments  to  Form  BDW  adopted 
today  do  not  materially  alter  the 
disclosure  required  on  Form  BDW.  As  a 
result,  the  costs  to  broker-dealers  of 
gathering  the  information  necessary  to 
complete  a  Form  BDW  wiU  remain  the 
same  as  those  currently  applicable 
under  the  present  Form  BDW. 

The  actual  filing  of  the  Form  on  Web 
CRD  will  result  in  savings  of 
approximately  15  minutes  per  Form 
over  the  current  paper  filing  system 
according  to  staff  estimates. 

In  addition,  the  implementation  of  the 
amendments  to  Form  BDW  wiU 
facilitate  the  overall  internet-based 
filing  system  of  Web  CRD  covering 
Forms  BD  and  BDW  as  well  as  U-4  and 
U-5.  This  internet-based  filing  system 
will  provide  ongoing  efficiencies  for 
filers,  regulators,  and  the  public  through 
reductions  in  the  time  required  for  filing 
and  accessing  filed  infcHmation. 

Vn.  Effects  Ml  Cenpetition,  Efficiency, 
and  Capital  Fmaation 

Section  23(a)(2)  of  the  Exchange 
Act  26  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  competitive  effects  of 
such  rules,  if  any,  and  to  refrain  from 
adopting  a  rule  that  would  impose  a 
burden  oh  competition  not  necessary  or 
appropriate  in  furthering  the  purpose  of 
the  Exchange  Act.  Moreover,  Section  3 
of  the  Exchange  Act  as  amended  by  the 
National  Securities  Markets 
Improvement  Act  of  1996  provides  that 
whenever  the  Commission  is  engaged  in 
a  ndemaking  and  is  required  to  consider 
or  determine  whether  an  action  is 


"  15  U.S.C.  78o(b),  78o-4(c).  78o-5(c),  78q(a), 
78r(a),  and  7B<fla). 
*•  15  U.S.C.  78w(a)(2). 


necessary  or  appropriate  in  the  public 
interest,  the  Commission  shall  consider, 
in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition  and 
capital  formation. 

The  Commission  is  of  the  view  that 
the  amendments  to  Form  BDW,  and  the 
amendments  to  Rules  15bl-l,  15b3-l, 
15b6-l,  15Ba2-2,  15Bc3-l,  15Cal-l, 
and  15Ccl-l  under  the  Exchange  Act  27 
would  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  As  noted 
above,  the  form  revisions  and  rule 
amendments  adopted  today  will  reduce 
the  regulatory  burden  on  broker-dealers 
by  clarifying  the  information  required  to 
be  filed  on  Form  BDW  and  by 
facilitating  the  filing  of  Form  BDW 
electronically  with  the  CRD. 

VIII.  Regulatory  FlexibUity  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  adoption  of  the 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.^s 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release  as 
Appendix  A. 

K.  Paperwork  Reduction  Act  Analysis 

Certain  of  the  amendments  to  Form 
BDW  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Section  3501  et 
seq.)  ("PRA").  The  Commission 
submitted  the  proposal  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  PRA 
requirements  in  effect  at  the  time  the 
amendments  were  proposed.  The  title 
for  this  collection  of  information  is: 
"Fotto  BDW."  OMB  has  approved  the 
amendments  to  Form  BDW  and  has 
assigned  Form  BDW  OMB  Number 


"17  CFR  240.15bl-l,  17  CFR  240.15b3-l,  17 
CFR  240.15b&-l,  17  CFR  240.15Ba2-2.  17  CFR 
240.15Bc3-l,  17  CFR  240.15Cal-l,  and  17  CFR 
240.15CC1-1. 

"  Under  the  Exchange  Act,  a  small  broker  or 
dealer  entity  is  defined  as  "a  broker  or  dealer  that 
had  total  capital  (net  worth  plus  subordinated 
liabihties)  of  less  than  $500,000  on  the  last  business 
day  of  the  preceding  fiscal  year  as  of  which  its 
(•udited  statements  were  prepared  ptu-suant  to 
240.17a-5(d)  or,  if  not  required  to  file  such 
statements,  a  broker  or  dcnder  that  had  total  capital 
(net  worth  plus  subordinated  liabilities)  of  less  than 
$500,000  on  the  last  business  day  of  the  preceding 
fiscal  year  (or  in  the  time  that  it  has  been  in 
business,  if  shorter)  and  is  not  affiliated  with  any 
person  (other  than  a  natiu^  person)  that  is  not  a 
small  business  or  small  organization  as  defined  in 
this  section.  "  17  CFR  240.010(c). 
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3235-0018,  with  an  expiration  date  of 
October  31,  1999. 

The  Commission  solicited  public 
comment  on  the  collection  of 
information  requirements  contained  in 
the  Proposing  Release.  No  comments 
were  received. 

The  amendments  to  Form  BDW  are 
designed  to  reduce  the  regulatory 
burden  on  broker-dealers  and  to 
improve  the  usefulness  of  the 
information  to  federal  and  state 
seciu-ities  regulators  by  simplifying  the 
form  and  clarifying  its  requirements. 
The  amendments  are  also  designed  to 
implement  changes  to  the  CRD  system, 
including  providing  for  electronic  filing 
of  Form  BDW. 29 

This  collection  of  information  will  be 
used  by  the  Commission  to  determine 
whether  it  is  in  the  public  interest  to 
permit  a  broker-dealer  to  withdraw  its 
registration.  This  collection  of 
information  is  also  important  to  a 
withdrawing  broker-dealer's  customers 
and  to  the  general  public  because  it 
provides,  among  other  things,  the  name 
and  address  of  the  broker-dealer's  agent 
to  contact  regarding  the  broker-dealer's 
unfinished  business. 

The  likely  respondents  to  the 
proposed  collection  of  information  will 
be  the  900  or  fewer  broker-dealers  that 
withdraw  from  registration  annually. 
They  will  be  required  to  respond  to  the 
proposed  collection  of  information 
before  being  allowed  to  withdraw  their 
registration  with  the  Commission.  The 
Commission  expects  that  the  proposed 
collection  of  information  on  revised 
Form  BDW  will  result  in  no  additional 
burdens  to  broker-dealers  seeking  to 
withdraw  from  registration  on  Form 
BDW.  The  Commission  estimates  that 
the  average  burden  to  complete  Form 
BDW  will  be  approximately  15  minutes, 
or  0.25  hoiurs.  (based  on  the 
Commission  staffs  experience  in 
administering  the  form).  Approximately 
900  respondents  file  one  response  per 
year,  resulting  in  an  estimated  total 
annual  reporting  burden  of  225  hours. 

As  adopted,  respondents  will  be 
required  to  retain  the  collection  of 
information  for  a  period  of  no  less  than 
six  years  and  to  make  it  available  for 
inspection  upon  a  regulatory  request. 
Disclosure  of  data  solicited  in  this 
collection  of  information  by  the 
respondents  is  mandatory  before  a 
request  for  withdrawal  from  registration 
may  become  effective.  Disclosure  of 
social  security  numbers,  however,  is 


2» Rules  15b6-l,  15Bc3-l,  and  15Ccl-l  under  the 
Exchange  Act  [17  CFR  240.15b6-l,  17  CFR 
240.15B3-1,  and  17  CFR  240.15Ccl-ll  require 
broker-dealers  to  file  a  notice  of  withdrawal  on 
Form  BDW  in  accordance  with  the  instructions 
contained  therein. 


voluntary.  The  responses  provided  by 
the  respondents  will  be  made  a  matter 
of  public  record  and  will  be  available 
for  inspection  by  any  member  of  the 
public. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

X.  Statutory  Basis 

The  foregoing  amendments  are 
adopted  pursuant  to  Sections  15(b),  15B, 
15C  and  23(a)  of  the  Exchange  Act. 

List  of  Subjects  in  17  CFR  Parts  240  and 
249 

Broker-dealers,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing. 
Tide  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g,  77j, 
77s.  77Z-2,  77eee,  77ggg.  77nnn.  77sss,  77«t, 
78c,  78d,  78f.  78i,  78j,  78J-1,  78k.  78k-l,  78l, 
78in,  78n,  78o,  78p,  78q,  78s,  78u-5,  78w, 
78x,  7811(d),  78nim,  79q,  79t,  80a-20.  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 
***** 

2.  By  amending  §  240.15bl-l  by 
revising  paragraph  (c)  to  read  as  follows: 

§  240.1 5b1-1     Application  for  registration 
of  brokers  or  dealers. 

***** 

(c)  An  application  for  registration  that 
is  filed  with  the  Central  Registration 
Depository  piu-suant  to  this  section  shall 
be  considered  a  "report"  filed  with  the 
Commission  for  piuposes  of  Sections 
15(b).  17(a),  18(a),  32(a)  (15  U.S.C. 
78o(l3),  78q(a),  78r(a),  78ff(a))  and  other 
applicable  provisions  of  the  Act. 

3.  By  amending  §  240.15b3-l  by 
revising  paragraph  (c)  to  read  as  follows: 

§  240.1 5b3-1    Amendments  to  application. 

***** 

(c)  Every  amendment  filed  with  the 
Central  Registration  Depository 
pursuant  to  this  section  shsdl  constitute 
a  "report"  filed  with  the  Commission 
within  the  meaning  of  Sections  15(b), 
17(a),  18(a),  32(a)  (15  U.S.C.  78o(b), 
78q(a),  78r(a),  78ff(a))  and  other 
applicable  provisions  of  the  Act. 

4.  By  revising  §  240.15b6-l  to  read  as 
follows: 


§  240.1 5b6-1    Withdrawal  from  registration. 

(a)  Notice  of  withdrawal  from 
registration  as  a  broker  or  dealer 
pursuant  to  Section  15(b)  of  the  Act 
shall  be  filed  on  Form  BDW  (17  CFR 
249.501a)  in  accordance  with  the 
instructions  contained  therein.  Every 
notice  of  withdrawal  from  registration 
as  a  broker  or  dealer  shall  be  filed  with 
the  Central  Registration  Depository 
(operated  by  the  National  Association  of 
Seciuities  Dealers,  Inc.)  in  accordance 
with  applicable  filing  requirements. 
Prior  to  filing  a  notice  of  withdrawal 
from  registration  on  Form  BDW  (17  CFR 
249.501a),  a  broker  or  dealer  shall 
amend  Form  BD  (17  CFR  249.501)  in 
accordance  with  §  240.15b3-l(a)  to 
update  any  inaccvuate  information. 

(b)  A  notice  of  withdrawal  from 
registration  filed  by  a  broker  or  dealer 
pursuant  to  Section  15(b)  of  the  Act  (15 
U.S.C.  78o(b))  shall  become  effective  for 
all  matters  (except  as  provided  in  this 
paragraph  (b)  and  in  paragraph  (c)  of 
this  section)  on  the  60th  day  after  the 
filing  thereof  with  the  Commission, 
within  such  longer  period  of  time  as  to 
which  such  broker  or  dealer  consents  or 
which  the  Commission  by  order  may 
determine  as  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection 
of  investors,  or  within  such  shorter 
period  of  time  as  the  Commission  may 
determine.  If  a  notice  of  withdrawal 
from  registration  is  filed  with  the 
Commission  at  any  time  subsequent  to 
the  date  of  the  issuance  of  a 
Commission  order  instituting 
proceedings  pursuant  to  Section  15(b)  of 
the  Act  (15  U.S.C.  78o(b))  to  censure, 
place  limitations  on  the  activities, 
fvHictions  or  operations  of,  or  suspend  or 
revoke  the  registration  of,  such  broker  or 
dealer,  or  if  prior  to  the  effective  date  of 
the  notice  of  withdrawal  pursuant  to 
this  paragraph  (b),  the  Commission 
institutes  such  a  proceeding  or  a 
proceeding  to  impose  terms  or 
conditions  upon  such  withdrawal,  the 
notice  of  withdrawal  shall  not  become 
effective  pursuant  to  this  paragraph  (b) 
except  at  such  time  and  upon  such 
terms  and  conditions  as  the  Commission 
deems  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors. 

(c)  With  respect  to  a  broker's  or 
dealer's  registration  status  as  a  member 
within  the  meaning  of  Section  3(a)(2)  of 
the  Securities  Investor  Protection  Act  of 
1970  (15  U.S.C.  78ccc(a)(2))  for 
purposes  of  the  application  of  Sections 
5,  6,  and  7  (15  U.S.C.  78eee.  78fff.  and 
78fff-l)  thereof  to  customer  claims 
arising  prior  to  the  effective  date  of 
withdrawal  piu-suant  to  paragraph  (b)  of 
this  section,  the  effective  date  of  a 
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brokef  s  or  dealer's  withdrawal  from 
ion  pursuant  to  this  paragraph 
be  six  months  after  the  effective 
withdrawal  pursuant  to 

(b)  of  this  section  or  such 
period  of  time  as  the 
may  determine, 
^very  notice  of  withdrawal  filed 
Central  Registration  Depository 
to  this  section  shall  constitute 
'  filed  with  the  Commission 
the  meaning  of  Sections  15(b), 
18(a),  32(a)  (15  U.S.C.  78o(b), 
78r(a).  78ff(a))  and  other 
e  provisions  of  the  Act. 
amending  §240.1 5Ba2-2  by 
paragraph  (d)  to  read  as 
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§  240. 1  $Ba2-2    Application  for  registration 
of  non-banl(  municipal  securities  dealers 
whose  business  is  exclusively  intrastate. 


(d) 
filed 
Depos 


E  very  application  or  amendment 

the  Central  Registration 
i  lory  pursuant  to  this  section  shall 
constitute  a  "report"  filed  with  the 
Commission  within  the  meaning  of 

s  15(b),  15B(c).  17(a),  18(a),  32(a) 
•C.  78o(b),  78o-4(c),  78q(a), 
78ff(a))  and  other  applicable 

of  the  Act. 
revising  §  240.15Bc3-l  to  read 


Sectio 
(15  u.; 
78r(a), 
provisions 


6.  B3 
as  folic  ws 

§  240.1 !  Bc3-1     Withdrawal  from 
registration  of  municipal  securities  dealers. 

(a)  Notice  of  withdrawal  from 
registr.  tion  as  a  municipal  securities 
dealer  mrsuant  to  Section  15B(c)  (15 
U.S.C.  7&o-i(c]]  shall  be  filed  on  Form 
MSDW  (17  CFR  249.1110),  in  the  case 
of  a  mi  nicipal  securities  dealer  which 
is  a  bai  ik  or  a  separately  identifiable 
depart!  aent  or  division  of  a  bank,  or 
Form  EDW  (17  CFR  249.501a),  in  the 
case  of  any  other  municipal  securities 
dealer,  in  accordance  with  the 
instruc  ions  contained  therein.  Prior  to 
filing  a  notice  of  withdrawal  from 
registrs  tion  on  Form  MSDW  (17  CFR 
249.11  0)  or  Form  BDW  (17  CFR 
249.50  a),  a  municipal  securities  dealer 
shall  aj  nend  Form  MSD  (17  CFR 
249.111 10)  in  accordance  with 

§  240.1  )Ba2-l(b)  or  amend  Form  BD  (17 
CFR  249.501)  in  accordance  with 
§  240.1 5Ba2-2(c)  to  update  any 
inaccuiate  information. 

(b)  E'  rery  notice  of  withdrawal  from 
registra  lion  as  a  municipal  securities 
dealer  1  hat  is  filed  on  Form  BDW  (17 
CFR  249.501a)  shall  be  filed  with  the 
Central  Registration  Depository' 
(operat  ;d  by  the  National  Association  of 
Securit  es  Dealers,  Inc.)  in  accordance 
with  ap  plicable  filing  requirements. 
Every  t  otice  of  withdrawal  on  Form 
MSDW  (17  CFR  249.1110)  shall  be  filed 
with  th  3  Conmiission. 


(c)  A  notice  of  withdrawal  from 
registration  filed  by  a  municipal 
securities  dealer  pursuant  to  Section 
15B(c)  (15  U.S.C.  78o-4(c))  shall  become 
effective  for  all  matters  on  the  60th  day 
after  the  filing  thereof  with  the 
Commission,  within  such  longer  period 
of  time  as  to  which  such  municipal 
securities  dealer  consents  or  which  the 
Commission  by  order  may  determine  as 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors,  or  within  such  shorter  period 
of  time  as  the  Commission  may 
determine.  If  a  notice  of  withdrawal 
from  registration  is  filed  with  the 
Commission  at  any  time  subsequent  to 
the  date  of  the  issuance  of  a 
Commission  order  instituting 
proceedings  pursuant  to  Section  15B(c) 
(15  U.S.C.  78o— 4(c))  to  censure,  place 
limitations  on  the  activities,  functions 
or  operations  of,  or  suspend  or  revoke 
the  registration  of,  such  municipal 
securities  dealer,  or  if  prior  to  the 
effective  date  of  the  notice  of 
withdrawal  pursuant  to  this  paragraph 
(c),  the  Commission  institutes  such  a 
proceeding  or  a  proceeding  to  impose 
terms  or  conditions  upon  such 
withdrawal,  the  notice  of  withdrawal 
shall  not  become  effective  pursuant  to 
this  paragraph  (c)  except  at  such  time 
and  upon  such  terms  and  conditions  as 
the  Commission  deems  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

(d)  Every  notice  of  withdrawal  filed 
with  the  Central  Registration  Depository 
pursuant  to  this  section  shall  constitute 
a  "report"  filed  with  the  Commission 
within  the  meaning  of  Sections  15B(c), 
17(a),  18(a).  32(a)  (15  U.S.C.  78o-^(c), 
78q(a),  78r(a),  78ff(a))  and  other 
applicable  provisions  of  the  Act. 

7.  By  amending  §  240.15Cal-l  by 
revising  paragraph  (c)  to  read  as  follows: 

§  240.15Ca1-1     Notice  of  government 
securities  broker-dealer  activities. 

***** 

(c)  Any  notice  required  pursuant  to 
this  section  shall  be  considered  filed 
with  the  Commission  if  it  is  filed  with 
the  Central  Registration  Depository 
(operated  by  the  National  Association  of 
Securities  Dealers,  Inc.)  in  accordance 
with  applicable  filing  requirements. 

8.  By  revising  §  240.15Ccl-l  to  read 
as  follows: 

§  240.1 5Cc1  -1     Withdrawal  from 
registration  of  government  securities 
brokers  or  government  securities  dealers. 

(a)  Notice  of  withdrawal  from 
registration  as  a  government  seciu-ities 
broker  or  government  securities  dealer 
pursuant  to  Section  15C(a)(l)(A)  of  the 
Act  (15  U.S.C.  78o-5(a)(l)(A))  shall  be 


filed  on  Form  BDW  (17  CFR  249.501a) 
in  accordance  with  the  instructions 
contained  therein.  Every  notice  of 
withdrawal  from  registration  as  a 
government  securities  broker  or  dealer 
shall  be  filed  with  the  Central 
Registration  Depository  (operated  by  the 
National  Association  of  Securities 
Dealers,  Inc.)  in  accordance  with 
applicable  filing  requirements.  Prior  to 
filing  a  notice  of  withdrawal  from 
registration  on  Form  BDW  (17  CFR 
249.501a),  a  goverrunent  securities 
broker  or  government  securities  dealer 
shall  amend  Form  BD  (17  CFR  249.501) 
in  accordance  with  17  CFR  400.5(a)  to 
update  any  inaccurate  information. 

(b)  A  notice  of  withdrawal  from 
registration  filed  by  a  government 
securities  broker  or  government 
securities  dealer  shall  become  effective 
for  all  matters  on  the  60th  day  after  the 
filing  thereof  with  the  Commission, 
within  such  longer  period  of  time  as  to 
which  such  government  securities 
broker  or  goverrmient  securities  dealer 
consents  or  the  Commission  by  order 
may  determine  as  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors,  or  within 
such  shorter  period  of  time  as  the 
Commission  may  determine.  If  a  notice 
of  withdrawal  from  registration  is  filed 
with  the  Commission  at  any  time 
subsequent  to  the  date  of  the  issuance 
of  a  Commission  order  instituting 
proceedings  pursuant  to  Section  15C(c) 
(15  U.S.C.  78o-5{c))  to  censure,  place 
limitations  on  the  activities,  functions 
or  operations  of,  or  suspend  or  revoke 
the  registration  of  such  government 
securities  broker  or  government 
seciu-ities  dealer,  or  if  prior  to  the 
effective  date  of  the  notice  of 
withdrawal  pursuant  to  this  paragraph 
(b),  the  Commission  institutes  such  a 
proceeding  or  a  proceeding  to  impose 
terms  or  conditions  upon  such 
withdrawal,  the  notice  of  withdrawal 
shall  not  become  effective  pursuant  to 
this  paragraph  (b)  except  at  such  time 
and  upon  such  terms  and  conditions  as 
the  Commission  deems  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

(c)  Every  notice  of  withdrawal  filed 
with  the  Central  Registration  Depository 
pursuant  to  this  section  shall  constitute 
a  "report"  filed  with  the  Conunission 
within  the  meaning  of  Sections  15(b), 
15C(c).  17(a),  18(a),  32(a)  (15  U.S.C. 
78o(b),  78o-5(c),  78q(a),  78r(a),  78ff(a)) 
and  other  applicable  provisions  of  the 
Act. 
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PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

9.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted; 


10.  By  revising  Form  BDW  (referenced 
in  §  249.501a)  to  read  as  follows: 

Note:  Form  BDW  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations.  Revised  Form  BDW  is 
attached  as  an  Appendix  to  this  document. 

Dated:  April  30,  1999. 


By  the  Commission. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

Appendix  A 

Securities  and  Exchange  Commission 
Regulatory  Flexibility  Act  Certification 

I,  Arthur  Levitt,  Jr.,  Chairman  of  the  U.S. 
Securities  and  Exchange  Commission 
("Commission"),  hereby  certify,  pursuant  to 
5  U.S.C.  §  605(b),  that  the  proposed 
amendments  to  Form  BDW  and  Rules  15bl- 
1,  15b3-l,  15b6-l,  15Ba2-2,  15Bc3-l. 
15Cal-l,  and  15Ccl-l  ("Rules")  under  the 
Securities  Exchange  Act  of  1934  ("Exchange 
Act")  would  not,  if  adopted,  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
amendments  would  facilitate  implementation 
of  filing  of  Form  BDW  (the  form  on  which 
broker-dealers  request  withdrawal  from 
registration)  via  the  internet  as  part  of  Web 
CRD.  The  Commission  receives  roughly  900 


Forms  BDW  a  year.  The  proposed 
amendments  would  also  clarify  certain 
provisions  of  Form  BDW  and  its  status  as  a 
report  under  the  Exchange  Act,  as  well  as 
permit  the  Commission  to  delay,  or  broker- 
dealers  to  consent  to  delay,  the  effectiveness 
of  a  filed  Form  BDW.  The  proposed 
amendments  should  not  materially  affect  the 
substance  of  the  required  disclosures  or  the 
filing  and  delivery  obligations  under  Form 
BDW  or  the  Rules.  Consequently,  no  new 
preparation,  printing,  or  distribution  costs 
would  be  incurred.  Finally,  the  proposed 
amendments  would  impose  no  new 
recordkeeping  requirements  or  compliance 
burdens  on  small  entities.  Accordingly,  the 
proposed  amendments  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities. 
Dated:  April  30,  1999. 
Arthur  Levitt,  Jr., 
Chairman. 

Billing  Code  8010-01-P 
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FORM  BDW  INSTRUCTIONS 

A.  GENERAL  INSTRUCTIONS 

1.  Broker-Dealers  must  file  Form  BDW  to  vvWtdraw  their  registration  from  ttie  Securtties  and  Exchange  Commission  fSEC),  Self- 
Regulatory  Organizations  ('SROs'),  and  appropriate  jurisdictions.  These  instructions  apply  to  filing  Form  BDW  electronicalty 
with  the  Central  Registration  Depository  ('CRD^).  Some  jurisdictions  may  require  a  separate  paper  Filing  o(  Fomi  BDW  an<l/or 
additional  filing  requirements.  Thus,  ttie  appficant  should  contact  ttie  appropriate  jurisdiction(s)  for  specific  filing  requirements. 

2.  An  questions  must  be  answered  and  all  fields  requirir^g  a  response  must  t>e  complete  before  the  filir>g  is  accepted.  If  filing  Form 
BDW  on  paper,  enter  'None'  or  'N/A'  where  appropriate. 

3.  Fae  Form  BDW  with  the  CRD,  operated  by  the  NASD.  Prior  to  filing  Form  BDW,  amend  Fomi  BD  to  update  any  incomplete  or 
inaccurate  information. 

4.  A  paper  copy  of  tfvs  Fomn  BDW  (or  a  reproduction  of  this  form  printed  off  ttte  CRD),  with  original  manual  signature(s).  must  be 
retained  by  tfte  broker-dealer  filing  the  Form  BDW  and  t>e  made  availat>le  for  inspection  u{x>n  a  regulatory  request.  A  paper  copy 
of  ttie  initial  Form  BD  filing  and  amendments  to  Disclosure  Reporting  Pages  (DRPs  BD)  also  must  t>e  retained  by  ttie  broker- 
dealer  filing  the  Fomi  BDW. 

B.  FULL  WITHDRAWAL  (temiinates  registration  with  the  SEC,  all  SROs,  and  all  juris<Saion^: 

1.  Complete  an  items  except  Item  3. 

2.  If  Item  5  is  answered  'yes,'  file  with  the  CRD  a  paper  copy  of  FOCUS  Report  Part  II  (or  Part  IIA  for  non-carrying  or  non-clearing 
firms)  'Statement  of  Financial  Conditk>n'  and  'Computation  of  Net  Capital*  sections.  For  firms  that  do  not  file  FOCUS  Reports, 
tile  a  statement  of  financial  condition  giving  tfie  type  and  amount  of  tfie  firm's  assets  and  liat>ilities  and  net  worth.  This 
informafion  must  reflect  the  finances  of  ttie  firm  no  earlier  than  10  days  t>efore  this  Fomi  BDW  is  filed. 

C.  PARTIAL  WITHDRAWAL  (terminates  registration  with  specific  jurisdictions  and  SROs,  but  does  not  terminate  registration  witfi  the 
SEC  and  at  least  one  SRO  and  jurisdiction): 

1.  Complete  an  Hems. 

2.  Check  with  jurisdiction(s)  where  registered  for  additional  filing  requirements. 

The  CRO  mailing  address  for  questions  and  correspondence  is: 

NASAA/NASD  Central  Registration  Depository 

P.O.  Box  9495 

Gaithersburg,  MD  20B96-9495 

EXPLANATION  OF  TERMS 

(The  following  terms  are  italicized  throughout  this  form.) 

The  term  JURISDICTION  means  a  state,  ttie  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  or  any  sutxfivision  or  regulatory 
body  thereof. 

The  term  INVESTIGATION  includes:  (a)  grand  jury  investigatk>ns,  (b)  U.S.  Securities  and  Excfiange  Commission  investigatkKis  after 
the  'Wells*  notice  has  been  given,  (c)  NASD  Regulation,  Inc.  investigations  after  ttie  "Wells*  notice  has  t>een  given  or  after  a  person 
associated  with  a  memtjer,  as  defined  in  The  NASD  By-Laws,  has  been  advised  by  the  staff  that  It  intends  to  recommend  formal 
disciplinary  actk>n  or,  (d)  formal  investigations  by  ottier  SROs  or,  (e)  actk>ns  or  procedures  designated  as  investigations  by  jurisdictions. 
The  term  investigation  does  not  include  sut>poenas,  preliminary  or  routine  regulatory  inquiries  or  requests  for  infomiation,  deficiency 
letters,  'blue  sheet*  requests  or  other  trading  questionnaires,  or  examinatkxts. 

The  temi  INVESTMENT-RELATED  pertains  to  securities,  commodities,  banking,  insurance  or  real  estate  (including,  but  not  limited  to, 
acting  as  or  being  associated  with  a  broker-dealer,  municipal  securities  dealer,  govemment  securities  broker  or  dealer,  issuer, 
investment  company,  investment  adviser,  futures  sponsor,  bank,  or  savings  associatkm). 

* 

Federal  Information  Law  and  Requirements  -  SEC's  Collection  of  Information: 

An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collectkMi  of  inforniatkm  unless  it  displays  a 
currently  valid  control  number.  Sections  15, 15C,  17(a)  and  23(a)  of  the  Securities  Exchange  Act  of  1934  authorize  the  Commission  to 
coRect  the  information  on  this  Form  from  registrants.  See  15  U.S.C.  §§  78o,  78o-5,  78q,  and  78w.  Ring  of  this  Fomn  is  mandatory.  The 
principal  purpose  of  ttiis  Fomi  is  to  pemiit  the  Commisston  to  detemiine  wtiettier  it  is  in  the  public  interest  to  pemiK  a  broker-dealer  to 
withdraw  its  registration.  The  Form  also  is  used  by  broker-dealers  to  advise  certain  self- regulatory  organizations  and  an  of  the  states 
that  they  want  to  withdraw  from  registration.  The  Commission  and  trie  Natkinal  Association  of  Securities  Dealers,  Inc.  maintain  files  o( 
the  information  on  this  Form  and  will  make  the  information  publicly  availat)le.  Any  member  of  the  public  may  direct  to  the  Commission 
any  comments  conceming  the  accuracy  of  the  burden  estimate  on  the  application  facing  page  of  this  Form,  and  any  suggestions  (or 
reducing  this  burden.  This  collection  of  infomiation  has  been  reviewed  by  the  Office  of  Management  and  Budget  in  accordance  with  the 
clearance  requirements  of  44  U.S.C.  §3507.  The  Infomiation  contained  in  this  form  is  part  of  a  system  of  records  subject  to  ttie  Privacy 
Act  of  1974,  as  amended.  TTie  Securities  and  Exchange  Commission  has  put>listied  In  ttie  Federal  Register  the  Privacy  Act  Systems  of 
Records  Notice  for  these  records. 


(Rev.4/1B99) 
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rORM  BOW 


WARWIWG:  PfTEWTlONAL  M1SSTATEMEMTS  OR  OMISSIONS  OF  FACT  MAY  CONSTITUTE  CRIMINAL  VIOLATIONS. 


i'.  Check  One:       □  Ful  WHMiawal  (skip  Item  3)  Q  Partial  Wrthdravial  (Check  box(es)  w^here  withdrawing  in  Nem  3.) 


^  Date  finn  ceased  business  or  withdrew  registration  request  (for  partial  withdrawals, 
give  the  date  ceased  business  in  the  jurisdictions  chocked  in  Item  3): 


I .  Does  the  broker-dealer  owe  any  money  or  securities  to  any  customer  or  broker-dealer? 


twv. 


UNIFORM  REQUEST  FOR  WTmORAWAL  FROM 
BROKER-DEALER  REGISTRATION 


OFFICIAL  USE 


A.  nix  NAIC  OF  flR0KEn-0EAL£R  (i  •ok  prapnaor.  aui  MM.  inl  inl  tniikl*  i«nis>: 


C.NMCL»OCn«IMCHBUSI>CSSlSCaNDUCTE0.  FOtFFEREN^ 


ESECnfMOT 


G.  Mm  MB  OOOWESS.  *  OffggNT: 


F.  Fmu  MAM  AOORESS: 


B.  RS  Eflip,  Hn.  Nu 


0  FRMCnONOj 


tTATSOOUNmv 


2ip.«rosTM.caoc 


(TATEcauNiHT        ar.4irosTM.caoc 


K  AREA  CODE  /  TELEPHONE  NOj 


I     I  SECURITIES  AND  EXCHANGE  COMMISSION  (check  only  If  intending  to  conduct  an  intrastate  business) 


□     □□□□□□□□□ 
AifCx      BSE      caoc      cm       cse      4mso     nyse      phlx      pcx       other 


CD/mmm 

LjHaMi 

Oam. 

i IkWn 

1 lAitaiaa 

1 lanott 

OMn. 

'    OMm 

Octfomi. 

1 IkM* 

I Icakxada 

1 iKtntat 

1 IConnMicul 

i iKanmcky 

1      '- 

1 luxMana 

I lowict  of  Count* 

1 llMn* 

□  no«i 

[ IliUfytMd 

1 loaoigli 

1 iManachu 

OMicNgwi 
dl  Minnasola 
I JMississjppI 

□  . 

□  . 

[ZII^Mx■ska 

EZI  New  HampsNca 
I      I  NewJeisey 
cm  New  Mmioo 
CZlNewYoik 


(IZlNomCaiolna 
EZI  North  Dakon 

□  ONO 
OoUMioma 
CHongan 

I      1  Pennsylvania 
LZI  Puerto  Rioo 
EZI  Rhode  Island 
I      I  SouffiCaroina 
EZ)  SouOi  Dakota 

□  t. 


Oram 
CZluiah 
CZl  Vennort 
CZlviigMa 
cm  Washinglon 
CZI  Wesi  VkBinia 
I      I  Wisconsin 
□  wyomkig 


/ 


If  partial  wittxlrawa!,  Indicate  lurisdiction(s)  from  which  you  are  withdrawing 
wtiere  you  owe  funds  or  securities  to  customers  in  such  jurisdiction(s): 

Jf  fun  wittxlrawal,  complete  A-O  below. 

A.  Number  of  customers  owed  funds  or  securities: 

El  Amount  of  money  owed  to:  customers    $ 


YES 

□ 


NO 
□ 


C.  Market  value  of  securities  owed  to:         customers 

D.  Describe  arrangements  made  for  payment 


broker-dealers 
broker-dealers 


If  tWs  is  a  Wl  withdrawal  and  ttem  5  Is  answered  "yes,'  file  with  the  CRD  a  FOCUS  Report  Part  II  (or  Part  IIA  for  non-carrying  or  non-dearing  firms) 
"Statement  o<  Financial  Corxlition"  and  "Computation  of  Net  Capital*  sections.  For  firms  that  do  not  file  FOCUS  Reports,  file  a  statement  of  financial 
eondiJion  giving  the  type  and  amount  of  the  fimi's  assets  and  liabilities  and  net  worth.  The  FOCUS  Report  and  the  statement  of  financial  condition  must 
refled  the  finances  of  the  fimi  no  earlier  than  1 0  days  before  this  Form  BOW  is  filed. 


^  Is  the  broker-dealer  now  the  subject  of  or  named  in  any  investf7Jen/-re/afetf;       *  investigation 

•  consumer-initiated  complaint 

•  private  civil  litigation 
NOTE:  Update  any  Incomplete  or  Inaccurate  infonnafion  contained  in  Item  11  of  Fomi  BD. 


YES 
□ 
□ 
□ 


NO 
□ 
□ 


NAME  AND  AOORESS  OF  TM£  PERSON  WHO  Wlu.  HAVE  CUSTOCY  OF  BOOKS  AND  RECOWOS; 


ADOflESS  WHERE  BOOKS  ANO  RECOflOS  Wia  BE  LOCATED.  IF  aFFERENT: 


NUHBCR  MO  STICET 


AREA  CODE  /  TELEPHONE  NO.; 


STATI/COUNTmr 


21P.«raST«LC00E 


EXECUTION:  The  undersigned  certifies  that  he/she  has  executed  this  fonn  on  behalf  of.  and  with  the  authority  of,  the  broker-dealer,  and  that  all 
infonnation  herein,  including  any  attachments  hereto,  is  accurate,  complete,  and  cunent  The  undersigned  and  broker-dealer  further  certify  that  all 
infonnation  prevcusty  submitted  on  Fonn  BD  is  accurate  and  complete  as  of  this  date,  and  that  the  broker-dealer's  books  and  records  will  be 
preserved  and  available  for  Inspection  as  required  by  law. 


(KMumonnrYY) 


Nartw 


Signtta* 

Subscribed  and  sworn  t>ef  ore  me  this . 


Pftnl  Name  and  TM 


day  of 


Year 


by 


i<y  Contmisson  expires 


Noiaiy  Public 


County  of 


State  of 


(FR  DocJ 99-1 1359  Filed  5-7-99;  8:45  am] 

BIUJNG  Ct>OE  S010-01-C 


Federal  Register/Vol.  64,  No.  89/Monday,  May  10,  1999/Proposed  Rules 


25153 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 

[Release  No.  34-41351;  File  No.  S7-16-99] 

RIN  3235-AH73 

Broker-Dealer  Registration  and 
Reporting 

agency:  Securities  and  Exchange 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  proposing  technical 
amendments  to  Form  BD,  the  vmiform 
broker-dealer  registration  form,  and 
related  rules  under  the  Securities 
Exchange  Act  of  1934.  The  proposed 
amendments  would  modify  the  version 
of  Form  BD  that  was  adopted  in  1996 
but  never  implemented.  The  primary 
purpose  of  the  amendments  is  to  aid  the 
implementation  of  electronic  filing  in 
the  new,  Internet-based  Central 
Registration  Depository  system.  This 
computer  system,  which  is  operated  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  maintains  registration 
information  regarding  broker-dealers 
and  their  registered  personnel.  The 
formatting  and  technical  changes 
proposed  today  are  needed  to 
accommodate  the  shift  from  the 
network-based  architecture  and 
proprietary  software  approach 
anticipated  in  the  1996  Central 
Registration  Depository  system  to  the 
new,  Internet-based  system. 
DATES:omments  must  be  submitted  on 
or  before  June  9,  1999. 
ADDRESSES:  All  comments  concerning 
the  rule  proposal  should  be  submitted 
in  triplicate  to  Jonathan  G.  Katz, 
Secretary,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File 
Number  S7-16-99;  this  file  number 
should  be  included  on  the  subject  line 
if  E-mail  is  used.  Comment  letters  will 
be  available  for  inspection  and  copying 
in  the  public  reference  room  at  the  same 
address.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  Web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  McGuire,  Chief  Counsel  or 
Barbara  A.  Stettner,  Special  Counsel, 
(202)  942-0073,  Office  of  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 


450  Fifth  Street,  NW,  Washington,  DC 

20549-1001. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Securities  and  Exchange 
Commission  ("Commission")  is 
proposing  technical  amendments  to 
Form  BD,  the  uniform  application  for 
broker-dealer  registration,  and  related 
rules  imder  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act").'  The 
proposed  amendments  would  modify 
the  version  of  Form  BD  that  was 
adopted  in  1996  but  never  implemented 
("1996  Form  BD").^  The  amendments 
are  necessary  to  accommodate  the  shift 
from  the  proposed  network-based  and 
proprietary  software  approach 
anticipated  in  the  1996  Central 
Registration  Depository  ("CRD")  system 
("Redesigned  CRD")  to  "Web  CRD."  the 
new,  Internet-based  CRD  system.  The 
CRD  is  operated  and  maintained  by  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")^  and  is  used  by 
the  Commission,*  self-regulatory 
organizations  ("SROs"),  and  state 
securities  regulators  in  connection  with 
registering  and  licensing  broker-dealers 
and  their  registered  persoimel.  The  1996 
Form  BD  amendments  were  based  upon 
the  electronic  filing  approach  of  the 
1996  Redesigned  CRD,  which  differs 
significantly  from  the  electronic  filing 
approach  of  Web  CRD.  Web  CRD  will 
replace  the  current  CRD  system 
("Legacy  CRD"),  which  was  created  in 
1981  as  a  cooperative  effort  with  the 
North  American  Securities 
Administrators  Association  ("NASAA"), 
in  order  to  facilitate  the  "one-stop" 
filing  process  for  broker-dealers  and 
their  associated  persons.*^ 


1 17  CFR  240.15bl-]:  17  CFR  249.501;  15  U.S.C. 
§§  78a  et  seq. 

2  Securities  Exchange  Act  Release  No.  37431  (July 
12.  1996).  61  FR  139  (July  18,  1996). 

^  For  purposes  of  this  release,  the  term  "NASD" 
will  be  sued  to  encompass  both  the  NASO  and 
NASD  Regulation,  Inc.  ("NASDR")  unless  specified 
otherwise.  The  NASDR  is  the  regulatory  subsidiary 
of  the  NASD  and  is  responsible  for  the  operation 
of  the  CRD  system. 

*  In  1992.  the  Conunission  joined  the  CRD  system 
and  adopted  amendments  to  the  broker-dealer 
registration  process.  Those  amendments  required, 
among  other  things,  that  all  broker-dealers  file  Forrri 
BD  with  the  Commission  through  the  CRD.  These 
changes  were  made  as  part  of  the  Commission's 
ongoing  effort  to  reduce  the  costs  associated  with 
broker-dealer  registration.  Securities  Exchange  Act 
Release  No.  31660  (Dec.  28, 1992),  58  FR  11  (Jan. 
4.  1993). 

^  Applicants  seeking  broker-dealer  registration 
with  the  Commission,  the  NASD,  the  Chicago  Board 
Options  Exchange  ("CBOE"),  and  the  various  slates 
currently  file  a  single  Form  BD  with  the  NASD.  The 
NASD  manually  enters  the  information  into  the 
CRD  system,  which  then  makes  the  information 
available  (electronically)  to  the  Commission  and  the 
appropriate  states  for  review.  Applicants  may  also 
seek  registration  with  SROs  other  than  the  NASD 


Web  CRD's  Internet-based  system  is 
expected  to  fiulher  streamline  and 
lower  the  costs  associated  with  the  one- 
stop  registration  process  for  broker- 
dealers  and  their  associated  persons.  It 
is  also  expected  to  provide  the 
Commission,  SROs,  and  state  securities 
regulators  with  enhanced  access  to 
registrant  disciplinary  and  disclosure 
information.  Web  CRD  is  scheduled  to 
be  operational  beginning  August  16, 
1999. 

The  proposed  amendments  are  the 
result  of  discussions  between  the 
Commission  staff,  NASAA's  CRD 
Project  Committee  (formerly  the  CRD/ 
Forms  Revision  Committee),  the  NASD, 
the  New  York  Stock  Exchange,  Inc.,  and 
representatives  from  the  securities 
industry. 

n.  Background 

On  January  12, 1995,  the  Commission 
proposed  amendments  to  Form  BD  in 
order  to  respond  to  anticipated  design 
updates  (i.e..  Redesigned  CRD)  being 
developed  for  the  Legacy  CRD  system.^ 
Redesigned  CRD  was  a  comprehensive 
project  undertaken  by  the  NASD 
involving  the  creation  of  proprietary 
software  and  a  network-based 
architecture  that  would  have  allowed 
broker-deeders  to  electronically  file  with 
the  CRD.  This  system  would  have 
required  broker-dealers  to  obtain 
through  a  subscription  agreement  the 
software  developed  by  the  NASD  as 
well  as  computer  hardware  that  met 
minimum  configuration  requirements. 
Redesigned  CRD  was  intended  to  enable 
broker-dealers  and  their  associated 
persons  to  file  Forms  BD,  BDW,  U-4, 
and  U-5''  electronically  through  a  direct 
link  to  the  CRD.«  On  July  18, 1996,  the 
Commission  adopted  the  amendments 
to  1996  Form  BD  that  were  necessary  to 
fully  implement  the  new  system.  These 
amendments,  which  elicited  more 
precise  disclosure  from  applicants  emd 
reorganized  disclosvue  items  into 
related  categories,  were  intended  to 


and  the  CBOE  through  Form  BD,  but  they  may  also 
be  required  to  submit  a  copy  of  the  paper  Form  BD 
to  those  SROs  that  do  not  participate  in  the  CRD 
system.  The  NASD  anticipates  more  SROs  to 
become  full  participants  in  Web  CRD  after  the 
system  is  operational. 

»  Securities  Exchange  Act  Release  No.  35224  (Jan. 
12,  1995):  60  FR  4040  (Jan.  19.  1995). 

'  Forms  BD  and  BDW  are  joint  forms  used  by  the 
Commission.  SROs,  and  the  stales.  The  forms  are 
used,  respectively,  to  register,  and  to  terminate  the 
registration  of.  broker-dealers.  SROs  and  the  states 
use  Forms  U-4  and  U-5  to  register,  and  terminate 
the  registration  of,  associated  persons  of  broker- 
dealers. 

'The  direct  link  with  the  CRD  would  ha\e  been 
accomplished  through  several  methods,  including 
coraputer-to-computer  interface,  network  access, 
and  standard  dial-up  access. 
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becom  e  effective  with  the 

implei  nentation  of  Redesigned  CRD. 

At  i  lat  time,  the  NASD  expected  to 
implei  tient  Redesigned  CRD  in 
Septer  iber  1996.  However,  a  test  of  the 
that  began  in  May  1996  revealed 
!  NASD's  proprietary  software 
additional  changes.  The  NASD 
determined  that  broker-dealers 
more  time  to  prepare  their 
operations  and  infrastructure  to 
electronic  filings  through 
i  jned  CRD.  The  NASD,  therefore, 
the  implementation  of 
Redesi  ^ned  CRD.  Because  of  this  delay, 
September  4.  1996,  the  Commission 
per  ded  the  compliance  date  for  the 
BD  amendments.^ 
Applic  ants  seeking  broker-dealer 

ion  were  instructed  to  continue 
1993  version  of  Form  BD  until 
med  CRD  was  fully  operational. 
Druary  1997,  following  a 

of  the  CRD  technology,  the 
decided  to  abandon  the  network- 
redesigned  CRD  system  and 
instead  with  the  Internet-based, 
system.  Because  the 
eiAentation  of  1996  Form  BD  was 
the  Redesigned  CRD  system,  the 
he  Form  was  further  delayed. 
Moreo'  er,  because  Web  CRD  would  take 
additional  time  to  fully  develop,  the 
substantive  disclosure  questions 

in  the  1996  Form  BD  could  not 
p  emented  immediately.  As  a 
iie  Commission  adopted 

Form  BD,"  effective  March  16, 
Interim  Form  BD  requires 
s  to  file  the  same  disclosure 
ion  called  for  by  the  1996  Form 
I  mdments  in  a  format  that  is 
compa  ible  with  the  Legacy  CRD 

' '  Thus,  while  Interim  Form  BD 
incorporated  all  of  the  substantive 
changes  of  the  1996  Form  BD 
amend  nents  relating  to  disclosure  of 
discipl  nary  history,  it  did  not 


ies  Exchange  Act  Release  No.  37632 
r  4.  1996),  61  FR  47412  (September  9, 


laities  Exchange  Act  Release  No.  39677 
18.  1998).  63  FR  9413  (February  25. 


)f  the  principal  goals  of  Redesigned  CRD. 
amendments  to  Form  BD.  was  to  malie 
ir  formation  regarding  broker-dealers  and 
ass(  ciated  persons,  that  is  required  to  be 

)n  the  applicable  registration  forms,  more 
lilable  to  the  public.  Accordingly, 
e  implementation  of  Web  CRD,  Interim 
BD  incorporated  the  enhanced  disclosure 
1996  Form  BD  Question  11  into  the 
orm  BD  Question  7.  Interim  Form  BD 
7.  therefore,  requests  information  about 
inarv-  history  of  the  applicant  and  its 
iliates.  including  information  relating  to 
isqualifications.  other  relevant  history, 
icant's  Rnancial  soundness.  In  order  to 
sclosures  more  organized  and  complete. 
7  is  divided  into  broad  categories: 
civil,  regulatory,  and  financial. 


\iy 


a  }plii 


incorporate  the  formatting  changes 
adopted  in  connection  with  the 
electronic  filing  approach  contemplated 
in  Redesigned  CRD.  Interim  Form  BD 
remains  in  effect  today. 

Today's  proposed  amendments  would 
adapt  1996  Form  BD  to  Web  CRD's 
Internet-based  environment.  Web  CRD 
will  be  a  secure  Web-based  system  that 
applicants  will  access  through  the 
NASD's  Web  site  '^  with  significantly 
less  difficulty  and  at  lower  costs  than 
would  have  been  possible  under 
Redesigned  CRD.  Under  Web  CRD,  a 
firm  will  need  access  to  the  Internet 
through  an  account  with  an  Internet 
Service  Provider  ("ISP")  '^  (e.g., 
AmericaOnLine,  MCI  WorldCom, 
Microsoft  Network)  to  submit  filings 
electronically.  1"' 

Web  CRD  will  streamline  the 
registration  process  for  broker-dealers, 
and  help  broker-dealers  submit  more 
complete  and  accurate  filings.  For 
example,  Web  CRD  will  employ 
completeness  checks  to  alert  firms  when 
required  information  is  missing.  If  a 
firm  files  a  form  containing  incomplete 
information  in  a  "Mandatory  Field," 
Web  CRD  will  automatically  reject  the 
submission  and  prompt  the  firm  to  re- 
submit a  completed  form.  Completeness 
checks  should  reduce  costly  registration 
delays  resulting  from  deficient  filings. 
Web  CRD  also  categorizes  disclosure 
information  on  the  Disclosure  Reporting 
Pages  ("DRPs")  through  the  use  of  pull- 
down menus  '^  that  provide  specific 
options  ("Pick  Lists"),  as  well  as  "Text 
Boxes."  Pick  Lists  are  intended  to  elicit 
precise  information  about  a  registrant's 
disclosure  history  and  to  capture 
standardized  responses  when  possible. 
Text  Boxes  are  intended  to  provide 
applicants  with  the  opportunity  to  fully 
describe  the  details  of  a  disclosable 
event  in  their  own  words.  The  use  of 
Pick  Lists  and  Text  Boxes  is  also 
expected  to  benefit  regulators  by 
streamlining  the  capture  and  display  of 


'-  Broker-dealers  will  submit  filings  through  the 
NASDR's  Web  site  at  <https://crd.nasdr.com/ 
crdmain>. 

"  A  broker-dealer  would  also  need  access  to  an 
Internet  browser  (e.g.,  Netscape.  Internet  Explorer) 
in  order  to  submit  filings  over  the  Internet.  Internet 
browsers  typically  are  provided  by  the  ISP  or  can 
be  downloaded  free  of  charge  from  the  Internet. 

'■•  In  contrast.  Redesigned  CRD  would  have 
required  firms  to  obtain  NASD-developed  software 
under  a  subscription  agreement  as  well  as  computer 
hardware  that  met  certain  minimum  configuration 
requirements  (which  may  have  involved  costly 
upgrades  to  existing  hardware).  Broker-dealers 
would  also  have  incurred  costs  associated  with  on- 
line usage  fees  and  reports  derived  from  the 
Redesigned  CRD  system. 

'^Pull-down  menus  are  used  to  select  options 
that  are  not  readily  visible  on  the  screen.  Pull-down 
menus  are  used  by  clicking  the  mouse  and  holding 
it  on  the  option  selected.  The  other  choices  then 
appear  in  a  menu  (or  list)  format. 


data,  which  should  enhance  regulators' 
ability  to  use  standardized  and 
specialized  computer  searches.  By 
giving  regulators  better  access  to 
information,  Web  CRD  is  expected  to 
bolster  the  oversight  of  broker-dealers 
and  their  registered  personnel. 
The  amendments  to  Form  BD 
proposed  today  consist  mainly  of 
technical  changes  necessary  to 
accommodate  Web  CRD's  Internet 
environment.  The  proposed 
amendments  are  intended  to  elicit  the 
same  level  of  disclosure  required  by 
both  the  1996  Form  BD  and  the  Interim 
Form  BD,  but  require  the  information  to 
be  submitted  in  a  different  format  than 
is  required  today.  Other  changes  being 
proposed  are  intended  to  clariiy  the 
current  Form,  to  update  references,  or  to 
streamline  the  registration  process.  The 
amendments  proposed  to  Exchange  Act 
Rules  15b3-l,  15Ba2-2,  and  15Ca2-2 
are  necessary  to  implement  Web  CRD. 

in.  Proposed  Amendments  to  Form  BD 

The  Commission  is  proposing  to  make 
technical  and  formatting  amendments  to 
1996  Form  BD,  to  its  general  filing 
instructions  and  terms,  and  to  its 
Schedules  DRP  and  E.  These  changes 
are  necessary  to  accommodate  Web 
CRD's  Internet-based  environment.  The 
proposed  amendments  would  correct 
oversights,  replace  outdated 
information,  and  clariiy  instructions. 
They  would  also  replace  Legacy  CRD 
references  with  Web  CRD  references, 
establish  certain  information  fields  as 
"read-only,"  '^  and  make  conforming 
changes  based  on  the  reorganization  of 
the  NASD  manual  in  1996  ''  throughout 
Form  BD.  One  change  proposed  is 
intended  to  help  eliminate  incorrect 
succession  filings  by  requiring  broker- 
dealers  to  discuss  these  filings  with  CRD 
persoimel  prior  to  submission."* 
Another  proposed  amendment  would 
make  questions  in  the  DRPs  pertaining 
to  sanctions  consistent. '^ 

As  mentioned  above,  the  Commission 
is  also  proposing  amendments  to  1996 
Form  BD's  corresponding  DRPs,  which 
must  be  completed  when  an  applicant 
answers  "Yes"  to  one  of  the  disclosure 
questions  in  Item  1 1  of  proposed  Form 
BD.  The  proposed  DRPs  are  designed  to 
correspond  to  DRPs  that  are  proposed  in 


'*•  Read  only  fields  could  not  be  altered  by  the 
applicants. 

'=■  See  NASD  Notice  to  Members  96-26. 

•«  See  discussion  regarding  Item  5  on  Form  BD  in 
Appendix  A. 

'"  See  discussion  regarding  Civil  Judicial  Action 
DRP.  Part  II.  Question  13.C  (Sanction  Detail). 
Specifically,  the  proposed  amendments  would 
cbange  Question  13.C  to  ask.  among  other  things, 
whether  any  portion  of  a  penalty  assessed  against 
the  applicant  was  waived. 
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connection  with  Forms  U— 4  and  U-S.^o 
While  there  are  more  technical  and 
formatting  amendments  proposed  for 
the  DRPs  than  for  the  main  part  of  Form 
BD,  the  proposed  amendments 
primarily  involve  restructuring  and 
reformatting  to  facilitate  electronic  filing 
in  the  Web  CRD  environment.  They  are 
not  intended  to  make  substantive 
changes  to  the  information  requested, 
with  the  exception  of  Question  1 3  in  the 
Civil  Judicial  DRP  which  would  now 
require  the  applicant  to  indicate 
whether  any  portion  of  a  penalty 
assessed  against  it  was  waived. 

By  way  of  background,  the  DRPs  that 
accompanied  the  1996  Form  BD  ("1996 
DRPs")  elicited  more  detailed 
information  about  reportable  events 
than  previously  elicited  on  DRPs. 
Regulators  had  indicated  that  they 
needed  this  additional  detail  in  order  to 
make  informed  licensing  and 
registration  decisions.  Consistent  with 
the  overall  approach  taken  in 
Redesigned  CRD,  the  additional  detail 
would  have  been  entered  into  many 
discrete  fields.  While  this  approach  was 
intended  to  provide  all  CRD  users  with 
maximum  flexibility  in  making  queries 
to  and  deriving  customized  reports  from 
the  system,  it  had  unanticipated 
practical  drawbacks.  One  significant 
drawback  was  the  fragmentation  of  the 
information  once  it  was  retrieved  from 
the  system.^'  Another  drawback  was 
that  the  numerous  data  fields  and  data 
tables  demanded  substantial  time  to 
process  queries,  which  in  turn  resulted 
in  delays  in  system  response  and  other 
impedijnents  to  system  performance. 

The  DRPs  proposed  today  would 
eliminate  these  practical  problems 
through  the  use  of  improved  formatting. 
For  example,  the  proposed  DRPs  would 
reduce  the  number  of  data  fields  and 
add  Text  Boxes.  These  Text  Boxes 
would  not  only  accommodate  Web  CRD, 
but  would  also  allow  applicants  to 
describe  events  in  context.  The 
proposed  DRPs  Would  also  contain  Pick 
Lists  in  certain  discrete  fields.  Pick  Lists 
should  create  more  consistency  in  the 
data  entered  in  those  fields.  In  response 
to  concerns  that  the  categories 
eniunerated  in  the  Pick  Lists  might  not 
completely  or  accurately  describe  an 
event,  the  category  of  "Other"  would  be 
included  where  applicable.  Therefore, 
while  the  Pick  Lists  would  elicit  more 


precise  information,  in  a  large 
percentage  of  questions  the  availability 
of  "Other"  would  continue  to  provide 
for  flexibility  in  response  to  DRP 
questions. 

In  sum,  regulators  should  be  able  to 
use  Web  CRD  to  more  efficiently  gather 
the  information  needed  to  make 
informed  registration  and  licensing 
decisions.  Web  CRD  should  also  help 
regulators  to  process  registration-related 
filings  more  efficiently  and  effectively 
and  significantly  enhance  their  abiUty  to 
use  the  system  for  regulatory  purposes. 
Finally,  Web  CRD  should  make  it  easier 
for  registrants  to  comply  with  their 
filing  obligations.^^ 

A  detailed  textual  description  of  the 
proposed  amendments  to  Form  BD,  its 
instructions  and  terms.  Schedule  E,  and 
the  DRPs  (collectively,  "Appendix  A") 
is  available  on  the  Commission's  Web 
site  at  http://wrww.sec.gov  ^3  or  may  be 
obtained  from  Barbara  A.  Stettner, 
Special  Counsel,  Office  of  Chief 
Counsel,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-1001;  (202)  942-0073.24  Form 
BD  as  proposed  to  be  amended  is 
attached  as  Appendix  B  to  this 
docimient. 

IV.  Electronic  Filing  and  Re-Filing 

Web  CRD  is  intended  to  expedite  the 
electronic  filing  of  registration  and 
licensing  information  for  broker-dealers 
and  their  associated  persons.  While 
initial  applications  for  broker-dealer 
registration  on  Form  BD  would  continue 
to  be  filed  on  paper,  the  proposed 
amendments  provide  that  all  subsequent 
amendments  to  the  Form  would  be 
made  electronically  through  Web 
CRD. 25  The  proposed  amendments 
would  also  require  registered  broker- 
dealers  to  electronically  re-file  certain 
information  in  Web  CRD  that  is  already 
filed  in  Legacy  CRD.  The  key  dates  and 
events  associated  with  the  transition 
from  Legacy  CRD  to  Web  CRD, 
including  the  proposed  Web  CRD  filing 
and  re-filing  requirements  for  broker- 
dealer  applicants  and  registered  broker- 
dealers,  are  described  below. 


20 Release  No.  34-41326  (April  22,  1999);  File  No. 
SR-NASD-98-96. 

21  The  1996  DRP  data  structure  was  designed  to 
provide  regulators  with  the  ability  to  sort 
information  and  create  reports  using  all  of  the 
discrete  data  fields.  As  a  practical  matter,  however, 
the  NASD  determined  that  the  numerous  data  fields 
would  have  resulted  in  the  retrieval  of  information 
that  was  separated  from  its  context. 


"  In  addition,  by  providing  for  Internet  access, 
Web  CRD  is  expected  to  streamline  the  procedures 
to  process  and  respond  to  requests  from  the  public 
for  information  about  particular  broker-dealers  and 
their  associated  persons. 

"On  the  SEC  Web  site  see  "Current  SEC 
Rulemaking;  Proposed  Rules;  Release  No.  34- 
41351,  File  No.  S7-16-99." 

2''  Appendix  A  will  not  be  published  in  the 
Federal  Register. 

2' The  NASD  expects,  however,  that  all  filings  for 
both  broker-dealers  and  their  associated  persons 
will  eventually  be  submitted  exclusively  through 
electronic  means. 


A.  Key  Dates 

July  31, 1999  Through  August  15,  1999 

As  the  NASD  transitions  from  Legacy 
CRD  to  Web  CRD,  there  vdll  be  a  two- 
week  period  beginning  July  31,  1999 
and  ending  August  15,  1999  ("System 
Transition  Period"),  during  which 
neither  system  will  process  Form  BD 
filings  and  amendments,  or  Form  BDW 
filings.  Initial  filings  of  Form  BD 
received  during  this  period  will  be  held 
until  August  16,  1999  and  then  input 
into  Web  CRD  by  the  NASD. 
Amendments  to  Form  BD  received  by 
the  CRD  during  this  period  vdll  be 
returned  with  instructions  to  re-submit 
the  amendments  electronically  after 
August  16,  1999.  Forms  BDW  seeking 
withdrawal  from  registration  with  all 
jurisdictions  that  are  received  during 
this  period  would  be  held  by  the  CRD 
until  August  16,  1999,  then  input  into 
Web  CRD  by  the  NASD.  Forms  BDW 
seeking  withdrawal  from  registration 
with  only  some  jiuisdictions  that  are 
received  by  the  CRD  during  this  period 
will  be  returned  with  instructions  to  re- 
submit the  filing  electronically  after 
August  16,  1999.  Diuing  the  System 
Transition  Period,  the  NASD  will  also 
transfer  certain  information  from  Legacy 
CRD  to  Web  CRD.^e 

August  1, 1999 

It  is  anticipated  that  the  proposed 
amendments  to  Form  BD  will  become 
effective  on  August  1,  1999.  Any  filings 
submitted  on  Interim  Form  BD  after  Jiily 
31,  1999  will  be  returned  by  CRD. 

August  16,  1999 

It  is  anticipated  that  Web  CRD  will  be 
operational  on  August  16,  1999.  The 
requirements  for  broker-dealer 
applicants  filing  initial  Form  BD,  for 
registered  broker-dealers  filing 
amendments  to  Form  BD,  or  for 
currently  registered  broker-dealers  re- 
filing certain  information  in  Web  CRD 


20  Since  March  1998,  the  NASD  has  been 
converting  the  following  broker-dealer  information 
from  Legacy  CRD  to  Web  CRD:  Base  information 
(i.e.,  the  broker-dealer's  generahCRD  record 
information  including  the  broker-dealer's  CRD 
number,  name.  Commission  number.  IRS  number, 
NASD  diistrict  assignment.  CRD  contact,  and  related 
telephone  number),  Registration  Status.  Current 
Address  (main  and  mailing).  Types  of  Business 
(e.g.,  municipal  securities  dealer,  corporate  debt 
securities  broker),  and  Form  U-6  Disclosure  (e.g.. 
Commission  and  NASD  actions).  This  initial 
conversion  was  done  to  accommodate  the  NASD's 
Public  Disclosure  Program  on  the  Internet.  During 
the  System  Transition  Period,  the  NASD  will 
transfer  any  remaining  data  described  above.  In 
addition,  it  will  convert  the  following  information: 
Name  Change  History  (i.e.,  old  name,  new  name, 
effective  date  of  change).  Mass  Transfer  History 
(e.g.,  firm  name  and  CRD  number,  pre-  and  post- 
meiger,  acquisition),  and  Branch  Information 
(Schedule  E). 


2515f 


on  or 


a  ter . 


August  16.  1999,  are 
descrit  ed  below. 

B.  Filin  gs  on  or  After  August  16,  1999 

1.  Initi 
Dealer 


the 


CID 


Und(r 
broker-  iealer 
continije 
Form 
from 
continue 
Form 
manua  I 
Web 
would 
base  record 
dealer 
process 
CRD 
dealer, 

Befort 
Web 
designa  t 
This 
within 
serve  a; 
the  bro 
NASD 
for  the 


'  us3r 


1  Filings  of  Form  BD  by  Broker- 
\pplicants 

the  proposed  amendments, 

applicants  would 
to  obtain  the  paper  version  of 
from  the  Commission  ^^  or 
NASD.-"  They  would  also 
to  mail  the  completed  initial 
to  the  CRD,  which  would 

y  input  the  information  into  the 
system.  This  manual  process 

How  the  NASD  to  establish  a 
of  information  on  broker- 

pplicants  as  well  as  begin  the 

of  establishing  a  lanique  Web 
account  for  each  broker- 


admini!  trator 

conflmi  at 

contain 

user 

other 

would 

additional 


access 
on  the 
would 
author! 


"Appl 
request 
Publicatic^s 
of  the 
listed  at 
In  additio  i 
Commi 
(under 
Release 

■"Form 
NASD's 
can  be 
<http:// 

^s  Broke  • 
designate 
clearing 
However, 
account  a 
broker-de4ler 
those 

JO  The 
packages 
account  \ 
Form  BD, 

3"  The 
responsi 
to  Web 
manner.  F 
Form  U-4 
on  Web 
could  chi 
indi  vidua 


libh 
)CTD 


I  CID 


Federal  Register /Vol.  64,  No.  89 /Monday,  May  10,  1999 /Proposed  Rules 


a  broker-dealer  could  access 
),  it  would  first  need  to 
e  an  "account  administrator." 
pel-son,  who  may  be  someone 
he  firm  or  a  third-party ,^3  would 
the  point-of-contact  between 
er-dealer  and  Web  CRD.^o  The 
\  i^ould  establish  a  user  account 
»roker-dealer's  account 

and  send  a  letter  of 
ion  to  the  broker-dealer 
ng  the  account  administrator's 
nalne  and  initial  password.  Among 
the  account  administrator 
responsible  for  identifying  any 
persons  who  would  need 
Web  CRD  ^1  to  submit  filings 
f  rm's  behalf .  Designated  persons 
t  len  be  given  passwords  and  the 
;  ;ation  to  use  Web  CRD  as 


things, 

lie  1 


tj 


::ants  can.  and  will  continue  to  be  able  to, 
BD  from  the  Commission's 
Office  at  (202)  942-4040  or  from  any 
Coiimission's  Regional  or  District  Offices 
//www.sec.gov/asec/secaddr.htm>. 
Form  BD  will  be  available  from  the 
's  Web  site  at  <htfp://www.sec.gDv> 
Current  SEC  Rulemaking;  Proposed  Rules; 
34-^1351,  File  No.  S7-16-99'). 
BD  will  also  be  available  from  the 
ications  Office  at  (301)  590-6201  or 
downloaded  from  NASD's  Web  site  at 
w.nasdr.com>. 

dealers  would  have  the  option  to 
third  party  [e.g..  a  service  bureau  or 

as  its  account  administrator, 
f  a  broker-dealer  opts  for  a  third-party 
ministrator,  it  must  acknowledge  that  the 
is  responsible  for  fliings  made  by 
desi  ;nated  persons  on  behalf  of  the  firm. 
t^lASD  anticipates  that  information 
how  to  establish  a  Web  CRD  user 
Id  be  made  available  concurrently  with 


Fc  rm  1 


<  ittp:/ 


I  N  I, 


fi  m)  < 


a( 


I  n  I 


account  administrator  would  be 

for  determining  who  would  have  access 
and  could  limit  such  access  in  any 
)r  example,  a  person  responsible  for 
filings  might  not  have  access  to  Form  BD 
In  addition,  the  account  administrator 
to  allow  read-only  access  to  many 
within  the  broker-dealer. 


ii 


determined  by  the  account 
administrator. 

Each  broker-dealer  would  have  a 
separate,  unique  account  with  the 
NASD  that  would  enable  it  to  access  its 
own  records  and  file  subsequent 
amendments  to  its  Form  BD  in  Web 
CRD.  Once  the  CRD  has  established  an 
account  for  a  broker-dealer,  it  would 
manually  input  the  information  from 
the  broker-dealer  into  Web  CRD,  and  it 
would  then  disseminate  the  information 
to  the  Commission,  SROs,  and  state 
securities  regulators  with  which  the 
broker-dealer  is  requesting  registration. 
Thus,  except  for  the  establishment  of  an 
account  and  account  administrator,  the 
processing  of  the  initial  Form  BD  would 
not  significantly  differ  from  the  filing 
procedures  currently  in  place  under 
Legacy  CRD. 

2.  Re-Filing  and  Amendments  to  Form 
BD  by  Registered  Broker-Dealers 

The  proposed  amendments  would 
also  require  registered  broker-dealers  to 
establish  Web  CRD  accounts  to 
accommodate  both  the  transfer  of 
existing  Form  BD  information  from 
Legacy  CRD  to  Web  CRD  and  the 
electronic  filing  of  Form  BD 
amendments  in  Web  CRD.  Beginning 
August  16,  1999,  all  Form  BD 
amendments  and  re-filings  would  be 
submitted  electronically  through  the 
NASD's  Web  site  at  https:// 
crd.nasdr.com/crdmain. 

Due  to  technical  issues  identified  by 
the  NASD,  certain  broker-dealer 
information  currently  contained  in 
Legacy  CRD  will  not  be  transferred  by 
the  NASD  to  Web  CRD.^^  Therefore, 
beginning  on  August  16,  1999,  broker- 
dealers  would  be  required  to  re-file  the 
following  information:  Item  1 1 
Disclosure  (Schedule  DRP),  Direct/ 
Indirect  Owners  (Schedules  A  and  B), 
Control/Financial  Information  {i.e., 
direct  owners,  executive  officers,  and 
indirect  owners).  Industry 
Arrangements  [e.g.,  custodial 
cirrangements,  holding  company  status), 
and  Affiliated  Firms.  The  proposed 
amendments  would  require  a  registered 
broker-dealer  to  re-file  this  information 
when  it  files  its  first  amendment  in  Web 
CRD  but,  in  any  event,  no  later  than 
December  15,  1999.33 


^^  Large  portions  of  Form  BD  data  are  currently 
stored  as  text  fields  in  Legacy  CRD.  It  is  not 
technology  possible  for  the  NASD  to  convert  this 
data  to  the  counterpart  text  fields  of  Web  CRD. 

''The  December  15,  1999  date  was  chosen  to 
ensure  that  re-filing  would  take  place  prior  to  the 
annual  shutdown  of  CRD  for  renewals  and  to  have 
the  re-filing  complete  before  the  Year  2000. 


V.  Other  Proposed  Amendments 

The  Commission  is  also  proposing  to 
amend  Rules  15b3-l,  15Ba2-2,  and 
15Ca2-l  under  the  Exchange  Act.  Rules 
15b3-l  and  15Ca2-l  both  contain 
"Temporary  Filing  Instructions"  for 
Form  BD  that  are  now  outdated.  The 
proposed  amendments  would  delete  the 
outdated  instructions  and  add 
"Temporary  Re-Filing  Instructions"  for 
Form  BD  to  all  three  rules. 

VI.  ECfective  Date 

The  Commission  anticipates  that  the 
proposed  amendments  to  Form  BD 
would  become  effective  on  August  1 , 
1999.  Initial  Forms  BD  that  are 
completed  and  submitted  to  CRD  during 
the  System  Transition  Period  would  be 
accepted  by  the  CRD  and  entered  into 
Web  CRD  by  the  NASD  beginning  on 
August  16,  1999.34  Any  Form  BD 
amendments  submitted  to  Web  CRD 
during  the  System  Transition  Period, 
however,  would  be  returned  with 
instructions  to  re-submit  on  or  after 
August  16,  1999.  Broker-dealers  may 
have  difficulty  complying  with  the 
requfrement  in  Exchange  Act  Rule 
15b3-l  to  promptly  file  amendments 
because  (1)  they  will  not  be  able  to  file 
amendments  to  their  Form  BDs  during 
the  System  Transition  Period,  and  (2) 
they  must  re-file  certain  information 
from  their  Forms  BD  in  Web  CRD  at  the 
same  time  they  are  required  to  file  their 
first  amendment  in  Web  CRD. 
Therefore,  the  proposed  amendments 
would  provide  that  broker-dealers  will 
be  considered  to  have  met  this 
requirement  if  they  file  an  amendment 
that  should  have  been  filed  during  the 
System  Transition  Period  no  later  than 
September  14,  1999  (i.e.,  30  days  from 
August  16,  1999). 35  In  addition,  during 
the  period  from  August  16  to  December 
15,  1999,  the  staff  of  the  Division  of 
Market  Regulation  will  not  recommend 


'■•  As  already  described  in  Section  IV. A.,  Forms 
BDW  seeking  withdrawal  from  registration  with  all 
jurisdictions  that  are  received  during  this  period 
would  be  held  by  the  CRD  until  August  16.  1999, 
then  input  into  Web  CRD  by  the  NASD.  Forms  BDW 
seeking  withdrawal  from  registration  with  only 
some  jurisdictions  that  are  received  by  the  CRD 
during  this  period  would  be  returned  with 
instructions  to  re-submit  the  filing  electronically 
after  August  16.  1999.  In  addition,  the  NASD  also 
would  accept  a  paper-filed  Form  BDW  seeking 
withdrawal  from  registration  in  all  jurisdictions 
after  August  16,  1999  if  it  was  the  first  fihng  made 
by  broker-dealer  in  the  Web  CRD  system. 

'*The  Commission  has  not  defined  with 
constitutes  "prompt"  filing  for  purposes  of  Rule 
15B3-1  because  whether  a  filing  is  deemed 
"promptly  filed"  needs  to  be  determined  on  a  facts- 
and-circumstances  basis.  Moreover,  the  concept  of 
"promptness"  changes  with  the  evolution  of 
technology.  However,  in  no  event  would  filing  an 
amendment  after  30  days  be  considered  "prompt" 
at  a  time  other  than  during  the  System  Transition 
Period. 
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enforcement  action  for  filings  of  any 
amendment  to  Form  BD  that  would  also 
trigger  the  re-filing  obligation,  if  the 
amendment  was  filed  within  30  days 
from  when  the  disclosable  event 
occurred.  In  any  event,  however,  all  re- 
filings would  have  to  be  completed  on 
or  before  December  15,  1999. 

VII.  Request  for  Comment 

The  Commission  is  soliciting 
comment  on  whether  the  changes  to 
Form  BD  and  the  related  rules  described 
above  will  provide  more  meaningful 
information  to  the  Commission  and 
other  securities  regulators  without 
increasing  the  regulatory  burden  on 
broker-dealers.  In  particular,  the 
Commission  requests  comment  on 
whether  the  restructuring  of  Form  BD  to 
accommodate  Web  CRD  would  create 
additional  burdens  on  broker-dealers 
and  whether  the  restructuring  will 
result  in  ultimate  cost  savings  to  broker- 
dealers.  The  Commission  is 
preliminarily  of  the  view  that  the  costs 
associated  with  filing  in  Web  CRD  are 
minimal  and  will  ultimately  decrease. 
The  Commission  is  also  preliminarily  of 
the  view  that  most  broker-dealers  either 
already  have  Internet  access  or  would  be 
able  to  obtain  Internet  access  at  a 
minimal  cost.  However,  the  Commission 
requests  comment  as  to  whether 
"hardship  exemptions,"  such  as  is 
provided  for  the  Commission's  EDGAR 
system  would  be  appropriate  for  Web 
CRD.  36 

Vin.  Cost  Benefit  Analysis 

No  statutory  mandate  directs  the 
Commission  to  undertake  a  specific 
cost-benefit  analysis  of  a  rule.  Instead, 
pursuant  to  Section  23(a)(2)  of  the 
Exchange  Act,  the  Commission  is 
directed  to  consider,  among  other 
matters,  the  impact  any  rule  would  have 
on  competition.  The  Commission  may 
not  adopt  a  rule  which  would  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

The  Commission  preliminarily 
believes  that  the  benefits  of  Web  CRD  to 
the  industry  outweigh  the  costs 
associated  with  the  one-time  re-filing 
requirement  ^^  for  registered  broker- 
dealers.  Based  on  discussions  with 
industry  representatives,  the 
Commission  expects  that  when  Web 
CRD  is  fully  implemented,  it  will 
minimize  future  regulatory  burdens  on 


broker-dealers  for  filing  Form  BD  and 
related  amendments.  Specifically, 
postage,  duplication  costs,  and  staff 
time  would  be  reduced  by  using  the 
Internet  to  file  Form  BD  amendments. 
The  Commission  estimates  that  broker- 
dealers  filed  approximately  15,350  Form 
BD  amendments  in  Legacy  CRD  for 
fiscal  year  1998.  Industry 
representatives  estimate  that  each 
amendment  in  Legacy  CRD  typically 
requires  $.60  for  duplication  costs  (i.e., 
$.05  per  page  at  approximately  12 
pages),  $180  for  postage  (i.e.,  $12  x 
approximately  15  next-day  mailings  to 
the  CRD,  SROs,  and  relevant  states),  and 
$140  of  staff  time  required  to  fill  out  the 
amendment  to  Form  BD  and  submit  it 
to  the  appropriate  regulators  (i.e.,  4 
hours  of  staff  time  per  amendment  x  an 
average  compensation  rate  of  $35  per 
hour).  Thus,  the  total  annual  cost 
burden  to  the  industry  to  amend  Form 
BD  in  Legacy  CRD  is  approximately 
$4,921,210  (i.e.,  [$.60  +  $180  +  $140]  x 
a  yearly  average  of  15,350  amendments). 

In  contrast,  industry  representatives 
estimate  that  the  average  time  necessary 
to  complete  an  amendment  on  Web  CRD 
will  be  approximately  20  minutes  (i.e., 
5  minutes  for  simple  amendments  and 
up  to  30  minutes  for  more  complicated 
amendments).  Therefore,  the 
Commission  estimates  that  the  annual 
cost  burden  to  the  industry  to  amend 
Form  BD  under  Web  CRD  will  be 
approximately  $177,293  (i.e.,  .33  hours 
X  a  yearly  average  of  15,350 
amendments  x  an  average  compensation 
rate  of  $35  per  hour).^^  This  would 
result  in  a  total  annual  cost  savings  of 
over  $4.5  million  for  all  broker-dealers 
amending  Form  BD. 

Because  the  Form  would  still  be  filed 
initially  on  paper,  the  proposed 
amendments  do  not  alter  the  current 
burden  on  initial  filers  of  Form  BD.  In 
addition,  the  proposed  amendments 
requiring  broker-dealers  to  designate  an 
account  administrator  and  establish  an 
ISP  account  are  not  expected  to 
significantly  alter  the  current  biu-den  on 
broker-dealers.  As  described  above,  the 
account  administrator  will  be  the  point- 
of-contact  between  the  broker-dealer 
and  the  CRD.  According  to  industry 
representatives,  the  account 
administrator  will  most  likely  be  the 
person  who  already  performs  filing  and 
reporting  functions  for  the  firm  (either 
internally  or  as  a  third-party  filerj.  It  is 
anticipated,  therefore,  that  this  person 


^•^See  "Temporary"  and  "Continuing"  Hardship 
Exemptions  at  17  CFR  232.201  and  17  CFR  232.202, 
respectively- 

3'  See  discussion  in  Section  XI  (Paperwork 
Reduction  Analysis)  regarding  the  burden  hours  for 
the  one-time  re-filing  of  certain  information  on 
Form  BD. 


3*  Broker-dealers  that  employ  third-party  filers 
account  for  approximately  3,009  (See  Footnote  No. 
44  infra]  of  the  Form  BD  amendments  (i.e.,  an 
approximate  cost  burden  of  $34,754).  See 
discussion  in  Section  XI  (Paperwork  Reduction  Act 
Analysis)  regarding  the  cost  burdens  on  these 
broker-dealers. 


will  continue  to  be  the  point-of-contact 
with  the  CRD  and  continue  to  perform 
similar  reporting  and  administrative 
tasks  for  the  firm.  The  Commission 
seeks  comment,  however,  on  any 
additional  burden  that  will  be  placed  on 
broker-dealers  due  to  the  requirement  of 
designating  an  account  administrator. 

With  respect  to  ISP  accounts,  the 
Commission  is  preliminarily  of  the  view 
that  the  requirement  that  broker-dealers 
have  Internet  access  (either  internally  or 
through  a  third-party  filer)  would  not 
significantly  alter  the  current  burden  on 
broker-dealers.  Most  broker-dealers 
already  have  Internet  access  and,  for 
those  that  do  not,  the  cost  of  obtaining 
an  ISP  account  averages  approximately 
$20  per  month.  In  addition,  many 
broker-dealers  use  the  Internet  for  other 
business  purposes  such  as  sending  and 
receiving  e-mail,  maintaining  a  Web 
site,  or  delivering  documents.  For  these 
broker-dealers,  the  additional  burden  to 
file  amendments  to  Form  BD  through 
the  Internet  would  be  only  a  fraction  of 
their  total  costs  associated  with  their 
use  of  the  Internet.  The  Commission 
requests  comment,  however,  on  the 
percentage  of  brokers  who  do  not 
currently  have  Internet  access  as  well  as 
the  marginal  costs  associated  with  filing 
amendments  to  Form  BD  through  an 
existing  ISP  account. 

The  Commission  also  preliminarily 
believes  that  Web  CRD  will  benefit 
regulators  and  the  public  by 
streamlining  the  capture  of  relevant 
information  pertaining  to  broker-dealers 
and  their  associated  persons.  Precise 
information  regarding  a  broker-dealer's 
activities  and  disciplinary  history  is 
needed  for  investigations  and 
examinations  by  regulators.  It  also  is  a 
valuable  informational  resource  for 
investors  in  deciding  whether  to  entrust 
their  financial  assets  to  a  particular 
broker-dealer. '"  While  it  is  impossible 
to  quantify  these  benefits,  the 
Commission  believes  that  these  benefits 
exceed  the  recordkeeping  and  reporting 
burden  imposed  on  broker-dealers. 

IX.  Effects  on  Competition,  Efficiency, 
and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange 
Acf"  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act. 
to  consider  the  anticompetitive  effects 
of  such  rules,  if  any,  and  to  refrain  from 
adopting  a  rule  that  would  impose  a 
burden  on  competition  not  necessarily 


'«The  NASD  receives  approximately  525.000 
inquiries  each  year  from  the  public  requesting 
information  about  broker-dealers  or  their  associated 
persons. 

«15U.S.C.  78w(a)(2). 
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or  appi  "opriate  in  furthering  the  purpose 
of  the  Exchange  Act. 
Moreover.  Section  3  of  the  Exchange 
;  unended  by  the  National 
Securil  ies  Markets  Improvement  Act  of 
1996,  f  rovides  that  whenever  the 
Comm:  ssion  is  engaged  in  rulemaking 

equired  to  consider  or  determine 
whethe  r  an  action  is  necessary  or 
appropriate  in  the  public  interest,  the 
Commi  ssion  shall  consider,  in  addition 
to  the  f  rotection  of  investors,  whether 
the  acti  on  will  promote  efficiency, 
compel  ition,  and  capital  formation. 

The  ( Commission  is  preliminarily  of 
the^vie'  v  that  the  proposed  amendments 
BD  and  the  related  rules  under 
the  Exc  lange  Act  would  not  result  in 
any  bui  den  on  competition  that  is  not 
necessa  ry  or  appropriate  in  furtherance 
of  the  p  urposes  of  the  Exchange  Act.  As 
noted  a  Dove,  the  form  revisions 
propose  d  today  will  reduce  the 
regulatt  ry  burden  on  broker-dealers  by 
facilitat  ing  electronic  filing  over  the 

a  more  efficient  and  cost- 
effectiv  ;  means  for  broker-dealers  to 
meet  th  ;ir  regulatory  and  reporting 
obligati  )ns.  The  Commission  requests 
comment,  however,  on  any  competitive 
that  might  result  from  adoption 


burden; 


X.  Regu 
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of  the  fc  rm  revisions  described  in  this 
release.  In  addition,  for  purposes  of  the 
Small  B  lisiness  Regulatory  Enforcement 
Faimes!  Act  of  1996,  the  Commission  is 
also  req  aesting  information  regarding 
the  pote  ntial  impact  of  the  proposed 

the  economy  an  annual  basis. 
Comme:  itators  should  provide  empirical 
data  to  support  their  views. 


atory  Flexibility  Analysis 

C  ammission  has  prepared  an 
Rpgulatory  Flexibility  Analysis 

,  pursuant  to  the  requirements 
R(  igulatory  Flexibility  Act,'*' 
njg  the  proposed  amendments  to 
The  IRFA  indicates  that  the 
revisions  are  intended  to 
to  the  shift  from  the  network- 
ar  :hitecture  and  proprietary 
approach  anticipated  in  the 
~  system  to  the  Internet-based 
The  adoption  of  the  proposed 
to  Form  BD  not  only  will 
benefits  to  securities  regulators 
retrieval  of  information,  but  will 
the  burden  of  registration  by 
registrants.  The  IRFA  also 
that,  except  for  the  one-time 
requirement  on  registered 

ers,  the  proposed  revisions 
3D  will  reduce  aggregate  cost 
burdens  on  broker-dealers  who 
are  required  to  file,  or  make 
amendm  ants  to.  Form  BD.  The  IRFA 
further  ii  idicates  that  because  the 


*' 5  U.S.C.  603(1990). 


proposed  amendments  generally  are 
intended  to  lessen  the  burden  of 
registration,  small  broker-dealers  will  be 
affected  in  the  same  manner  as  other 
registrants.  Thus,  exempting  small 
broker-dealers  from  Form  BD 
disclosures  would  be  unwarranted. 

The  Commission  requests  comment, 
however,  on  whether  there  would  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  that 
might  result  from  adoption  of  the  Form 
BD  revisions  described  in  this  release. 

A  copy  of  the  IRFA  may  be  obtained 
from  Barbara  A.  Stettner,  Special 
Counsel,  Office  of  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-1001;  (202)  942-0073. 

XI.  Paperwork  Reduction  Act  Analysis 

Certain  provisions  of  the  proposal  to 
amend  Form  BD  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Section  3501  et 
seq.].  The  Commission  has  submitted 
the  proposal  to  the  Office  of 
Management  and  Budget  ("OMR")  for 
review  in  accordance  with  PRA 
requirements  in  effect  at  this  time.  The 
title  for  this  collection  of  information: 
"Application  for  Registration  as  a 
Broker  or  Dealer,"  which  the 
Commission  is  proposing  to  amend, 
contains  a  currently  approved  collection 
of  information  under  OMB  control 
number  3235-0012.  The  information 
received  by  Form  BD  is  mandatory  and 
the  responses  are  not  kept  confidential. 
An  agency  may  not  sponsor,  conduct,  or 
require  response  to  an  information 
collection  unless  a  currently  valid  OMB 
control  number  is  displayed. 

The  proposed  amendments  to  Form 
BD  are  expected  to  provide  securities 
regulators  with  better  information  about 
a  registrant's  disciplinary  history  by 
grouping  disciplinary  information  into 
related  categories  and  by  customizing 
the  corresponding  DRPs  used  to  disclose 
details  of  the  registrant's  disciplinary 
history.  The  proposed  amendments  also 
are  intended  to  elicit  more  precise 
information  about  the  business  activities 
of  broker-dealer  applicants.*^ 


'^  The  Commission  uses  the  information 
disclosed  by  applicants  in  Form  BD  to:  (i) 
Determine  whether  broker-dealer  applicants  meet 
the  standards  for  registration  set  forth  in  the 
provisions  of  the  Exchange  Act;  (ii)  develop  and 
maintain  a  central  information  resource  where 
members  of  the  public  may  obtain  relevant,  current 
information  about  broker-dealers,  municipal 
securities  dealers,  and  government  securities 
brokers  or  government  securities  dealers,  and  where 
the  Commission  and  other  securities  regulators  may 
obtain  information  for  investigatory  purposes:  and 
(iii)  develop  statistical  information  concerning 


As  discussed  above,  the  proposed 
amendments  to  Form  BD  respond  to 
certain  recommended  changes  to  the 
CRD  system  that  have  led  to  its  redesign 
as  an  Internet-based  system.  Web  CRD  is 
expected  to  be  more  useful  to  securities 
regulators.  It  will  also  allow  broker- 
dealers  to  file  amendments  to  Form  BD 
and  other  uniform  registration  forms 
electronically.  Because  Web  CRD  is 
intended  to  operate  in  an  electronic 
environment,  paper  amendments  to 
Form  BD  will  no  longer  be  submitted  by 
broker-dealers.  Rather,  broker-dejders 
will  be  able  to  access  and  update  their 
respective  Forms  BD  through  the 
NASD's  Web  site. 

This  should  result  in  cost-savings 
related  to  copying,  postage,  and  staff 
time.  Under  Web  CRD,  broker-dealers 
will  not  have  to  obtain  dedicated 
computer  systems  or  proprietary 
software  as  would  have  been  required 
under  Redesigned  CRD.  Rather,  a  firm 
only  needs  access  to  the  Internet  and  an 
Internet  browser  through  an  account 
with  an  ISP  to  submit  filings 
electronically. 

Broker-dealers  already  are  required 
pursuant  to  Rule  15bl-l['»3  under  the 
Exchange  Act  to  file  for  registration  on 
Form  BD  and,  pursuant  to  Rule  15b3- 
l{h),'»'»  to  promptly  file  an  amendment  to 
Form  BD  if  any  information  contained 
therein  becomes  inaccurate.  The 
proposed  amendments  are  intended  to 
adapt  Form  BD  to  Web  CRD's  Internet- 
based  environment.  Therefore,  except 
for  the  one-time  re-filing  requirement, 
the  proposed  amendments  to  Form  BD 
will  not  impose  any  significant 
additional  recordkeeping,  reporting  or 
other  compliance  requirement  on 
broker-dealers.  Initial  filings  of  Form  BD 
will  continue  to  be  made  on  paper  and 
the  electronic  filing  of  Form  BD 
amendments  is  expected  to  reduce  time 
and  cost  burdens  on  broker-dealers. 

With  respect  to  the  one-time  re-filing 
requirement,  the  Commission  staff 
estimates  (based  on  discussions  with 
industry  representatives)  that  the 
average  time  necessary  to  complete  a  re- 
filing will  be  as  follows:  (1) 
approximately  30  large  firms  (total 
capital  of  more  than  $500  billion)  will 
require  approximately  40  hours  each  to 
re-file,  (2)  approximately  170  medium 
firms  (total  capital  between  $499  billion 
and  $20  million)  will  require 
approximately  24  hours  each  to  re-file, 
and  (3)  approximately  6,640  small 


broker-dealers,  municipal  securities  dealers,  and 
government  securities  brokers  or  government 
securities  dealers. 

"  17  CFR  240.1 5bl-l. 

"17CFR240.15b3-l(b). 
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firms  *^  (total  capital  below  $20  million) 
will  require  approximately  2  hours  each 
to  re-file.  Thus,  the  total  burden  hours 
for  the  re-filing  of  certain  disclosure 
information  into  Web  CRD  is  estimated 
as  18,560  hours  [30  large  firms  x  40 
(1,200)  +  170  medium  firms  x  24  (4,080) 
+  6,640  small  firms  x  2  (13,280)  = 
18,560]. 

Broker-dealer  applicants  are  also 
subject  to  Form  BD's  initial  reporting 
obligation.  Form  BD  is  only  submitted 
once  and  is  updated  by  amendment  (see 
discussion  on  Form  BD  amendments 
below).  For  fiscal  year  1998,  the 
Commission  received  approximately 
790  Forrn  BDs  for  an  initial  or  successor 
application  for  registration  as  a  broker- 
dealer,  non-bank  municipal  securities 
dealer,  or  non-bank  government 
securities  broker-dealer  (pursuant  to 
Rules  15bl-l,  15bl-3,  15bl-4,  15Ba2- 
2(a),  15Ba2-4,  15Ba2-5,  15Ca2-l, 
15Ca2-3,  and  15Ca2-4).  Although  the 
time  necessary  to  complete  Form  BD 
will  vary  depending  on  the  nature  and 
complexity  of  the  applicant's  securities 
business.  Commission  staff  estimates 
that  the  average  time  necessary  to 
complete  the  initial  form  is 
approximately  2.75  hours.  Thus,  the 
Commission  estimates  that  total  annual 
burden  hours  required  for  the  initial 
filing  of  a  Form  BD  is  2,173  hours  (2.75 
x  790).  It  is  important  to  note  that  the 
proposed  amendments  do  not  alter  the 
current  burden  on  initial  filers  of  Form 
BD  because  a  Form  BD  filed  for  the  first 
time  is  still  required  to  be  filed  on 
paper. 

Under  Web  CRD,  all  amendments  to 
Form  BD  would  be  filed  electronically. 
For  fiscal  year  1998,  the  Commission 
received  approximately  15,350 
amendments.  Of  these  15,350 
amendments,  approximately  3,009  were 
from  broker-dealers  that  employ  third- 
party  filers.^s  Because  these  broker- 


■•^The  Commission  estimate  that  approximately 
20%  of  the  small  broker-dealer  population  [i.e., 
1,660  (.20  X  8,300  small  broker-dealer])  employ 
third  parties  to  file  information  related  to  their 
respective  Forms  BD  with  the  CRD.  These  broker- 
dealers  would  not  incur  an  hour  burden  and, 
therefore,  for  purposes  of  the  Paperwork  Reduction 
Act,  are  removed  from  the  hour-burden  calculation 
for  small  broker-dealers  (i.e.,  8,300  total  small 
broker-dealers — 1,660  small  broker-dealers  that 
employ  third  party  filers  =  6.640  small  broker- 
dealers  that  would  incur  hour  burdens).  As 
discussed  below,  however,  the  1 .660  broker-dealers 
would  incur  a  cost  burden  with  respect  to  re-filing 
and  Form  BD  amendments. 

*^  Out  of  the  approximate  15,350  amendments 
filed  each  year,  approximately  15,043  are  filed  by 
small  broker-dealer  [i.e..  8.300  small  broker-dealers 
=  98%  of  the  broker-dealer  community;  15,350  x  .98 
=  15,043).  As  discussed  in  footnote  43,  supra, 
approximately  1,660  (20%)  of  small  broker-dealers 
employ  third-party  filers  and,  therefore,  would  be 
responsible  for  approximately  3,009  of  the  total 
annual  amendments  to  Form  BD  [i.e.,  15,043 


dealers  would  incur  cost  burdens  rather 
than  hour  burdens,  they  will  be 
removed  fi'om  the  total  annual  hour 
burden  calculation  (see  discussion 
regarding  cost  burdens  on  broker- 
dealers  that  employ  third-party  filers 
below).  Therefore,  for  purposes  of  the 
annual  hoiu^  burden  calculation,  the 
total  annual  number  of  amendments  to 
Form  BD  would  be  12,341  (i.e.,  15,350 
total  amendments — 3,009  amendments 
filed  by  third-party  filers).  The  staff 
estimates  that  the  average  time 
necessary  to  complete  an  amendment  on 
Web  CRD  will  be  approximately  20 
minutes  (i.e.,  5  minutes  for  simple 
amendments  and  up  to  30  minutes  for 
more  complicated  amendments). 

Thus,  the  total  annual  burden  hours 
for  the  filing  of  Form  BD  amendments 
is  4,073  hours  (.33  hours  x 
approximately  12,341  (15,350-3009] 
amendments  per  year). 

The  staff  estimates  that  the  total 
annual  filing  burden  for  Form  BD  and 
Form  BD  amendments  is  6,246  hours 
(2,173  for  initial  filings  of  Form  BD  -t- 
4,073  for  amendments  to  Form  BD). 
This  is  a  reduction  of  approximately 
1,030  total  burden  hours  from  the 
annual  regulatory  burden  anticipated  in 
Redesigned  CRD.  However,  the  total 
one-time  re-filing  burden  would  be 
approximately  18,560  hours. 
Accordingly,  for  the  year  when  Web 
CRD  is  first  implemented,  the  total  hour 
burden  will  be  approximately  24,806 
hours. 

The  Commission  also  anticipates  that 
the  burden  hoiu-s  discussed  above 
would  apply  similarly  to  broker-dealers 
who  rely  on  third-party  filers.  Instead  of 
incurring  the  cost  of  staff  time,  however, 
these  broker-dealers  would  be  billed  by 
third-party  filers  at  an  average 
compensation  rate  of  $35  per  hour. 
Therefore,  a  small  broker-dealer  would 
pay  a  third-party  filer  $70  (2  hours  for 
re-filing  x  $35  per  hour)  to  comply  with 
its  one-time  re-filing  obligation.  This 
would  amount  to  a  total,  one-time  cost 
burden  of  $58,100  ($70  x  1,660  small 
broker-dealers  that  employ  third-party 
filers). 

Broker-dealers  that  employ  third- 
party  filers  to  file  amendments  to  Form 
BD  would  also  incur  a  cost  burden.  As 
discussed  above  in  Section  Vni  (Cost 
Benefit  Analysis),  the  Commission 
estimates  that  approximately  15,350 
amendments  to  Form  BD  are  filed  each 
year  by  broker-dealers.  Of  these  15,350 
amendments,  approximately  3,009  are 
from  broker-dealers  that  employ  third- 
party  filers.  The  average  time  necessary 
to  complete  an  amendment  on  Web  CRD 


amendments  by  small  broker-dealer  community  x 
.20  =  3,009  amendments). 


is  estimated  to  be  approximately  20 
minutes.  Therefore,  the  total  annual  cost 
burden  to  broker-dealers  that  employ 
third-party  filers  to  file  amendments  to 
Form  BD  would  be  approximately 
$34,754  (i.e.,  .33  hours  x  3,009 
amendments  x  an  average  compensation 
rate  of  $35  per  hour).  The  staff  estimates 
that  the  total  annual  cost  burden  to 
these  broker-dealers  for  re-filing  and 
amending  Form  BD  is  approximately 
$92,854  (i.e.,  $58,100  +  $34,754). 

With  respect  to  ISP  accoimts,  the 
Commission  is  preliminarily  of  the  view 
that  most  broker-dealers  already  have 
Internet  access  (either  internally  or 
through  a  third-party  filer),  which  they 
currently  use  to  send  and  receive  e-mail, 
to  maintain  a  Web  site,  or  to  deliver 
documents.  Therefore,  the  use  of  their 
existing  Internet  accounts  for  filing  in 
Web  CRD  would  be  incremental  and 
would  not  significantly  alter  their 
current  burden.  As  discussed  above  in 
Section  VIII  (Cost  Benefit  Analysis),  for 
those  broker-dealers  that  do  not 
cxuxently  have  access  to  the  Internet,  the 
cost  burden  of  obtaining  an  ISP  accoimt 
is  approximately  $20  per  month.  The 
Commission  preliminarily  estimates 
that  approximately  5%  of  all  broker- 
dealers  (approximately  425  broker- 
dealers)  do  not  currently  have  access  to 
the  Internet  either  directly  or  through 
the  use  of  a  third-party  filer.  Therefore, 
the  total  annual  cost  biorden  for 
obtaining  and  maintaining  an  Internet 
account  would  be  approximately 
$102,000  ($20  X  12  months  x  (.05  x 
8500)]. 

Accordingly,  for  the  year  when  Web 
CRD  is  first  implemented,  the  total  cost 
burden  would  be  $194,854  (i.e., 
$102,000  for  ISP  accounts  +  $92,854  for 
broker-dealers  employing  third-party 
filers  to  amend  and  re-file  Form  BD). 

It  is  important  to  note  that  regardless 
of  whether  a  broker-dealer  employs  a 
person  internally  or  hires  a  third-party 
to  file  information  in  CRD,  ultimately 
the  same  costs  would  apply.  The 
Commission  seeks  comment,  however, 
on  the  costs  associated  with  third-party 
filers,  and  in  particular,  whether  broker- 
dealers  employing  third-party  filers 
would  bear  different  cost  burdens  than 
their  counterparts  who  file  with  CRD 
internally.  In  addition,  the  Commission 
requests  comment  on  the  total  number 
of  broker-dealers  who  employ  third- 
party  filers. 

Pursuant  to  44  USC  3506(c)(2)(B),  the 
Commission  solicits  comments  to  — 

(i)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  Lie 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility; 
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(ii)  El  aluate  the  accuracy  of  the 
agency'  >  estimate  of  the  burden  of  the 
proposed  collections  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  (  f  the  information  to  be 
coUecte  d; 

(iv)  K  inimize  the  burden  of  the 
collectii  ms  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  a  atomated  collection  techniques 
or  other  forms  of  information 
technol  )gy. 

Perso  IS  desiring  to  submit  comments 
on  the  c  ollection  of  information 
requireijfients  should  direct  them  to  the 
Office  ojf  Management  and  Budget, 
Attentic  n:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  o  ■  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  i  ilso  send  a  copy  of  their 
commei  its  to  Jonathan  G.  Katz, 
Secretai  y.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NTW, 
Washin  [ton,  DC  20549-0609  with 
referenc  e  to  File  No.  S7-1&-99.  OMB  is 
requirec  to  make  a  decision  concerning 
the  coll(  ctions  of  information  between 
30  and  (  0  days  after  publication,  so  a 
commei  t  to  OMB  is  best  assured  of 
having  i  ts  full  affect  if  OMB  receives  it 
within  ;  0  days  of  publication. 

Xn.  Sta  utory  Basis 

The  f(  regoing  amendments  are  being 
proposed  pursuant  to  the  Exchange  Act 
and  par  icularly  to  Sections  15(a),  15(b), 
15B,  151 :,  and  23(a)  therein.*'' 

List  of  £  ubjects  in  17  CFR  Parts  240  and 
249 

Broker-dealers,  Reporting  and 
recordki  seping  requirements,  Securities. 

Text  of  >roposed  Amendments 

In  ace  ordance  with  the  foregoing. 
Title  17  Chapter  II  of  the  Code  of 
Federal  ^Regulations  is  proposed  to  be 
amende  i  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHA  JGE  ACT  OF  1934 

1.  Th«  authority  citation  for  part  240 
continu  ts  to  read  in  part  as  follows: 

Authoiity:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2.  77eee,  77ggg.  77nnn,  77sss,  77ttt. 
78c.  78d,  78f.  78i.  78j,  78(-l.  78k,  78k-l,  781, 
78m,  78r ,  78o,  78p,  78q,  78s.  78u-5,  78w. 
78x,  7811  d).  78mm,  79q.  79t.  80a-20,  80a-23, 
80a-29.  (  Oa-37.  80b-3,  80b-4  and  80b-ll. 
unless  ot  lerwise  noted. 


2.  By 
removirig 


*•  15U 
5(a|(2).  an 


mending  §  240.15b3-l  by 
paragraph  (b),  redesignating 


C.  78o(a),  78o(b),  78o-4(a)(2),  78o- 
78w(a). 


paragraph  (c)  as  paragraph  (b),  and 
adding  paragraph  (c)  to  read  as  follows: 

§  240.1 5t>3-1     Amendments  to  application. 

***** 

(c)  Temporary  re-filing  instructions. 
(1)  Every  registered  broker-dealer  shall 
re-file  with  the  Central  Registration 
Depository,  at  the  time  the  broker-dealer 
submits  its  first  amendment  on  or  after 
August  16,  1999  but,  in  any  event,  no 
later  than  December  15,  1999,  the 
following  information  from  its  current 
Form  BD: 

(i)  Question  8  (if  answered  "Yes,"  the 
broker-dealer  must  also  complete 
relevant  items  in  Section  FV  of  Schedule 
D): 

(ii)  Question  9  (if  answered  "Yes,"  the 
broker-dealer  must  also  complete 
relevant  items  in  Section  FV  of  Schedule 
D): 

(iii)  Question  10(a)  (if  answered 
"Yes,"  the  broker-dealer  must  also 
complete  relevant  items  in  Section  V  of 
Schedule  D); 

(iv)  Question  10(b)  (if  answered 
"Yes,"  the  broker-dealer  must  also 
complete  relevant  items  in  Section  VI  of 
Schedule  D); 

(v)  Question  11  (if  any  item  in 
Question  11  is  answered  "Yes,"  the 
broker-dealer  must  also  complete  the 
relevant  DRP(s));  and 

(vi)  Schedules  A  and  B. 

(2)  Every  registered  broker-dealer,  at 
the  time  it  re-files  the  information 
required  by  paragraph  (c)(1)  of  this 
section,  shall  review,  and  amend  as 
necessary,  the  information  in  Form  BD 
that  was  transferred  by  the  National 
Association  of  Securities  Dealers  to  the 
Central  Registration  Depository  prior  to 
August  16,  1999. 

3.  By  amending  §  240.15Ba2-2  by 
adding  paragraph  (e)  to  read  as  follows: 

§  240.1 5Ba2-2.    Application  for  registration 
of  non-banl(  municipal  securities  dealers 
whose  business  is  exclusively  intrastate. 

***** 

(e)  Temporary  re-filing  instructions. 
(1)  Every  registered  broker-dealer  shall 
re-file  with  the  Central  Registration 
Depository,  at  the  time  the  broker-dealer 
submits  its  first  amendment  on  or  after 
August  16,  1999  but,  in  any  event,  no 
later  than  December  15,  1999,  the 
following  information  from  its  current 
Form  BD: 

(i)  Question  8  (if  answered  "Yes,"  the 
broker-dealer  must  also  complete 
relevant  items  in  Section  FV  of  Schedule 
D); 

(ii)  Question  9  (if  answered  "Yes,"  the 
broker-dealer  must  also  complete 
relevant  items  in  Section  IV  of  Schedule 
D); 

(iii)  Question  10(a)  (if  answered 
"Yes,"  the  broker-dealer  must  also 


complete  relevant  items  in  Section  V  of 
Schedule  D); 

(iv)  Question  10(b)  (if  answered 
"Yes,"  the  broker-dealer  must  also 
complete  relevant  items  in  Section  VI  of 
Schedule  D); 

(v)  Question  11  (if  any  item  in 
Question  11  is  answered  "Yes,"  the 
broker-dealer  must  also  complete  the 
relevant  DRP(s));  and 

(vi)  Schedules  A  and  B. 

(2)  Every  registered  broker-dealer,  at 
the  time  it  re-files  the  information 
required  by  paragraph  (e)(1)  of  this 
section,  shall  review,  and  amend  as 
necessary,  the  information  in  Form  BD 
that  was  transferred  by  the  National 
Association  of  Securities  Dealers  to  the 
Central  Registration  Depository  prior  to 
August  16,  1999. 

4.  By  amending  §  240.15Ca2-l  by 
removing  paragraph  (b),  redesignating 
paragraph  (c)  as  paragraph  (b),  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  240.1 5Ca2-1     Application  for  registration 
as  a  government  securities  broker  or 
government  securities  dealer. 

***** 

(c)  Temporary  re-filing  instructions. 
(1)  Every  registered  broker-dealer  shall 
re-file  with  the  Central  Registration 
Depository,  at  the  time  the  broker-dealer 
submits  its  first  amendment  on  or  after 
August  16,  1999  but,  in  any  event,  no 
later  than  December  15, 1999,  the 
following  information  fi-om  its  current 
Form  BD: 

(i)  Question  8  (if  answered  "Yes,"  the 
broker-dealer  must  also  complete 
relevant  items  in  Section  IV  of  Schedule 
D); 

(ii)  Question  9  (if  answered  "Yes,"  the 
broker-dealer  must  also  complete 
relevant  items  in  Section  FV  of  Schedule 
D): 

(iii)  Question  10(a)  (if  answered 
"Yes,"  the  broker-dealer  must  also 
complete  relevant  items  in  Section  V  of 
Schedule  D); 

(iv)  Question  10(b)  (if  answered 
"Yes,"  the  broker-dealer  must  also 
complete  relevant  items  in  Section  VI  of 
Schedule  D); 

(v)  Question  11  (if  any  item  in 
Question  11  is  answered  "Yes,"  the 
broker-dealer  must  also  complete  the 
relevant  DRP(s));  and 

(vi)  Schedules  A  and  B. 

(2)  Every  registered  broker-dealer,  at 
the  time  it  re-files  the  information 
required  by  paragraph  (c)(1)  of  this 
section,  shall  review,  and  amend  as 
necessary,  the  information  in  Form  BD 
that  was  transferred  by  the  National 
Association  of  Securities  Dealers  to  the 
Central  Registration  Depository  prior  to 
August  16, 1999. 
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PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

10.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  etseq.,  unless 
otherwise  noted; 


1 1 .  By  revising  Form  BD  (referenced 
in  §  249.501)  to  read  as  set  forth  in 
Appendix  B  below: 

Note:  Form  BD  does  not  and  the  revisions 
will  not  appear  in  the  Code  of  Federal 
Regulations.  Revised  Form  BD  is  attached  as 
Appendix  B  to  this  document. 

Dated:  April  30,  1999. 


By  the  Commission. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

Note:  Appendices  A  and  B  to  this 
document  are  available  in  the  Commission's 
Public  Reference  Room  and  will  be  available 
on  the  Commission's  Web  site  at 
www.sec.gov. 
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Appendix  B 


Form  BD 


OMB  APPROVAL 


0MB  Number 3235-0012 

Expires: TBO 

Estimated  average 
burden  hours  per: 

Response 2.75 

Amendment 0.33 


Uniform  Application 
Btolcer-Dealer  Registration 


SEC  1490  (X/-1 999) 
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NOTE 


5. 


FORM  BD  INSTRUCTIONS 

A.  GENERAL  INSTRUCTIONS 

1.  Form  BD  is  the  Uniform  Application  for  Broker-Dealer  Registration.  Broker- Dealers  must  file  this  form  to  register  with  the  Securities  and 
Exchange  Commission,  the  self-regulatory  organizations,  and  jurisdictions  through  the  Central  Registration  Depository  ('CRD')  system 
operated  by  the  NASD. 

2.  UPDATING  -  By  law,  the  applicant  must  promptly  update  Fomi  BD  information  by  submitting  amendments  wtienever  the  information  on 
file  becomes  inaccurate  or  incomplete  for  any  reason. 

3.  CONTACT  EMPLOYEE  -  The  individual  listed  as  the  contact  employee  must  be  authorized  to  receive  all  compliance  information, 
communications,  and  mailings,  and  t>e  responsible  for  disseminating  it  within  the  applicant's  organization. 

4.  GOVERNMENT  SECURITIES  ACTIVITIES 

A.  Broker-dealers  registered  or  applicants  applying  for  registratton  under  Section  1 5(b)  of  the  Exchange  Act  that  conduct  (or  intend  to 
conduct)  a  govemment  securities  business  in  additkjn  to  other  broker-dealer  activities  (if  any)  must  file  a  notice  on  Form  BD  by 
answering  'yes'  to  Item  2B. 

B.  Section  1 5C  of  the  Securities  Exchange  Act  of  1 934  requires  sole  govemment  securities  broker-dealers  to  register  with  the  SEC.  To 
do  so,  answer  "yes'  to  Item  2C  if  conducting  only  a  govemment  securities  business. 

C.  Broker-dealers  registered  under  Section  15(b)  of  the  Exchange  Act  that  cease  to  conduct  a  govemment  securities  business  must  file 
notice  when  ceasing  their  activities  in  govemment  securities.  To  do  so,  file  an  amendment  to  Form  BD  and  answer  "yes"  to  Item  2D. 
Broker-dealers  registered  under  Section  ISC  may  register  under  Section  15(b)  by  filing  an  amendment  to  Fomi  BD  and  answenng 
■yes"  to  Items  2A  and  2D.  By  doing  so,  broker-dealer  expressly  consents  to  withdrawal  of  broker-dealer's  registratkjn  urtder  15C  of 
the  Exchange  Act. 

FEDERAL  INFORMATION  LAW  AND  REQUIREMENTS  -  An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  informatwn  unless  it  displays  a  cuaently  vaM  control  number.  Section  1 5,  1 5c,  1 7(a)  and  23(a)  of  the  Exchange 
Act  authorize  the  Commission  to  collect  the  information  on  this  Form  from  registrants.  Sge  15  U.S.C.  §§78o,  78o-5.  78kj  and  78w.  Filing 
of  this  Form  is  nrwindatory;  however  the  social  security  numt>er  information,  which  aids  in  kjentifying  the  applicant,  is  voluntary.  The 
principal  purpose  of  this  Form  is  to  permit  the  Commission  to  determine  whether  the  applicant  meets  the  statutory  requirement  to  engage 
in  the  securities  business.  The  Form  also  is  used  by  applicants  to  register  as  broker-dealers  with  certain  self-regulatory  organizations  and 
all  of  the  states.  The  Commission  and  the  National  Association  of  Securities  Dealers.  Inc.  maintain  the  files  of  the  information  on  this  Form 
and  will  make  the  information  pubflcly  available.  Any  member  of  the  public  may  direct  to  the  Commission  any  comments  concerning  the 
accuracy  of  the  burden  estinoats  on  application  facing  page  of  this  Form,  and  any  suggestions  for  reducing  this  burden.  This  collection  of 
information  has  been  reviewed  by  the  Office  of  Management  and  Budget  in  accordance  with  the  clearance  requirements  of  44  U.S.C. 
§3507.  This  infomnation  contained  in  this  form  is  part  of  a  system  of  records  subject  to  the  Privacy  Act  of  1974,  as  amended.  The 
Securities  and  Exchange  Commission  has  published  in  the  Federal  Register  the  Privacy  Act  Systems  of  Records  Notice  for  these  records. 

B.  PAPER  FILING  INSTRUCTIOMS  (NRST  TIME  APPLICANTS  FILING  WITH  CRD  AND  WITH  SOME  JURISDICTtONS) 

1.  FORMAT 

A.  A  full  paper  Form  BD  is  required  when  the  appTicant  is  filing  with  the  CRD  for  the  first  time.  In  addition,  some  jurisdictions  may  require 
a  separate  paper  filing  of  Fomi  BD.  The  applicant  should  contact  the  appropriate  junsdiction(s)  for  specific  filing  requirerrwnts. 

B.  Attach  an  Execution  Page  (Page  1 )  with  original  manual  signatures  to  the  initial  Form  BD  filing. 
0.  Type  all  information. 

D.  Give  the  name  of  the  broker-dealer  arxJ  date  on  each  page. 

E.  Use  only  the  current  version  of  Fomi  BD  and  its  Schedules  or  a  reproduction  of  them. 

2.  DISCLOSURE  REPORTING  PAGE  (DRP)  -  Infomiation  conceming  the  applicant  or  control  affiliate  that  relates  to  the  occun^nce  of  an 
event  reportable  under  Item  1 1  must  be  provided  on  the  applicant's  appropriate  DRP(BD).  If  a  control  affiliate  is  an  individual  or 
organization  registered  through  the  CRD,  such  control  affiliate  need  only  complete  Part  I  of  the  applicants  appropriate  DRP(BD)  Details 
of  the  event  must  be  submitted  on  the  control  affiliate  s  appropriate  DRP(BD)  or  DRP(U-4).  Attach  a  copy  of  the  fully  completed  DRP(BD) 
or  DRP(U-4)  previously  submitted.  If  a  control  affiliate  is  an  individual  or  organization  not  registered  through  tt>e  CRD,  provide  complete 
answers  to  all  of  the  rtems  on  the  applicant's  appropriate  DRP(BD). 

3.  SCHEDULES  A,  B  AND  C  -  File  Schedules  A  and  B  only  with  initial  applications  for  registration.  Use  Schedule  C  to  update  Schedules  A 
and  B.  Individuals  not  required  to  file  a  Fomi  U-4  (individual  registration)  with  the  CRD  system  who  are  listed  on  Schedules  A,  B,  or  C 
must  attach  page  2  of  Form  U-4.  The  applicant  broker-dealer  must  be  listed  in  Fonn  U-4  Item  20  or  21 .  Signatures  are  not  required. 

4.  SCHEDULE  0  -  Schedule  D  provides  additional  space  for  explaining  answers  to  Item  1C(2),  and  "yes"  answers  to  Items  5,  7,  8,  9, 10. 12. 
and  13of  FonnBD. 

C.  ELECTRONIC  FILING  INSTRUCTIONS  (APPUCAHTSI  REGISTERED  BROKER-DEALERS  FIUNG  AMENDMENTS  WITH  CRD) 

1.  FORMAT 

A.  Items  1-13  must  be  answered  and  all  fields  requiring  a  response  must  t>e  completed  t>efore  the  filing  will  be  accepted. 

B.  Applicant  must  complete  the  execution  screen  certifying  that  Form  BD  and  an>endments  thereto  have  Ijeen  exeotted  property  and 
that  the  information  contained  thierein  is  accurate  and  complete. 

C.  To  amend  information,  applicant  must  update  the  appropriate  Form  BD  screerts. 

D.  A  paper  copy,  with  original  manual  signatures,  of  the  initial  Form  BD  filing  and  amendments  to  Disclosure  Reporting  Pages  (DRPs 
BD)  must  be  retained  by  the  applicant  and  be  made  available  for  inspection  uF>on  a  regulatory  request. 

2.  DISCLOSURE  REPORTING  PAGE  (DRP)  -  Information  conceming  the  applicant  or  control  affiliete  that  relates  to  the  occurrence  of  an 
event  reportable  under  Item  1 1  must  be  provided  on  the  applicant's  appropriate  DRP(BD).  If  a  contrc^  affiliate  is  an  individual  or 
organization  registered  through  the  CRD,  such  control  affiliate  need  only  complete  the  control  affiliate  name  and  CRD  numt)er  ol  the 
applicant's  appropriate  DRP(BD).  Details  for  the  event  must  be  submitted  on  the  control  affiliate's  appropriate  DRP(BD)  or  0RP(U-4).  If  a 
control  affiliate  is  an  individual  or  organization  Qot  registered  through  the  CRD,  provk)e  complete  answers  to  all  of  the  questions  and 
complete  all  fields  requiring  a  response  on  the  applicant's  appropriate  DRP(BD)  screen. 


Rev.Fom)BD(x/1999) 
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DIRECT  AND  INDIRECT  OWNERS  -  Amend  the.  Direct  Owners  and  Executive  Officers  screen  and  tfie  Indirect  Owners  screen  when 
changes  in  ownership  occur.  Control  affiliates  that  are  individuals  who  are  not  required  to  file  a  Form  U-4  (individual  registration)  with  the 
CRD  must  complete  page  2  of  Fomn  U-4  (i.e.,  submit/^le  the  information  elicited  by  the  Personal  Data,  Residential  History,  and 
Employment  and  Personal  History  sections  of  that  Fomn).  The  applicant  broker-(iea\ef  must  be  listed  in  Form  U-4  Item  20  or  21. 
The  CRO  mailing  address  for  questions  and  correspondence  is: 

NASAA/NASD  CENTRAL  REGISTRATION  DEPOSITORY 
P.O.  BOX  9495 
GAITHERSBURG,  MD  20898-9495 

EXPLANATION  OF  TERMS 

(The  following  terms  are  italicized  ttiroughout  this  form.) 
1.  GENERAL 

A  »PUCANT  -  The  broicer-dealer  applying  on  or  amendrng  this  form. 

O  3NTROL  -  The  power,  directly  or  indirectly,  to  direct  the  management  or  policies  of  a  company,  whether  through  ownership  of  securities,  by 
C(  ntract,  or  otheoArise.  Any  person  that  (i)  is  a  director,  general  partner  or  officer  exercising  executive  responsibility  (or  having  similar  status  or 
fu  TCtions);  (ii)  directly  or  indirectly  has  the  right  to  vote  25%  or  more  of  a  class  of  a  voting  security  or  has  the  power  to  sell  or  direct  the  sale  of 
2!  1%  or  more  of  a  class  of  voting  securities;  or  (iii)  in  the  case  of  a  partnership,  has  the  right  to  receive  upon  dissolution,  or  has  contributed, 
2$%  or  more  of  the  capital,  is  presumed  to  control  that  company.  (This  definition  is  used  solely  for  the  purpose  of  Form  BD.) 

JIlRISDICTION  -  A  state,  the  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  or  any  subdivision  or  regulatory  body  thereof. 

P(RSON  -  An  individual,  partnership,  corporation,  trust,  or  other  organization. 

StLF-REGULATORY  ORGANIZATION  -  Any  national  securities  or  commodities  exchange  or  registered  securities  association  or  registered 
elf aring  agency. 

2.  F^R  THE  PURPOSE  OF  ITEM  S  AND  SCHEDULE  D 

SUCCESSOR  -  An  unregistered  entity  that  assumes  or  acquires  substantially  all  of  the  assets  and  liabilities,  and  that  continues  the  business 
of  J  a  registered  predecessor  broker-dealer,  who  ceases  its  broker-dealer  activities.  [Sge  Securities  Exchange  Act  Release  No  31661 
(pBcember  28.  1 992),  58  FR  7  (January  4,  1 993)] 

3.  FOR  THE  PURPOSE  OF  ITEM  11  AND  THE  CORRESPONDING  DISCLOSURE  REPORTING  PAGES  (DRPs) 

CONTROL  AFFILIATE  -  A  person  named  in  Items  1A,  9  or  in  Schedules  A,  B  or  C  as  a  control  person  or  any  other  individual  or  organization 
th*t  directly  or  indirectly  controls,  is  under  common  control  with,  or  is  controlled  by,  the  applicant,  including  any  current  employee  except  one 
perfomfiing  only  clerical,  administrative,  support  or  similar  functions,  or  who,  regardless  of  title,  performs  no  executive  duties  or  has  no  senior 
policy  making  auttwrity. 

irfl/ESTMENT  OR  INVESTMENT-RELATED  -  Pertaining  to  securities,  commodities,  banking,  insurance,  or  real  estate  Oncluding,  but  not 
hniited  to,  acting  as  or  being  associated  with  a  broker-dealer,  municipal  securities  dealer,  government  securities  broker  or  dealer,  issuer, 
im^tment  company,  investment  adviser,  futures  sponsor,  bank,  or  savings  association). 

INVOLVED  -  Doing  an  act  or  aiding,  abetting,  counseling,  commanding,  inducing,  conspiring  with  or  failing  reasonably  to  supervise  another 
in  doing  an  act 

FOREIGN  FINANCIAL  REGULATORY  AUTHORITY  -  Includes  (1)  a  foreign  securities  authority;  (2)  other  governmental  body  or  foreign 
e<|jivalent  of  a  self-regulatory  organisation  empowered  by  a  foreign  government  to  administer  or  enforce  its  laws  relating  to  the  regulation  of 
intiestment  or  investment-related  acXi\i\i\es;  and  (3)  a  foreign  membership  organization,  a  function  of  which  is  to  regulate  the  participation  of  its 
m#mbers  in  the  activities  listed  above. 

PI^OCEEOING  -  Includes  a  fomial  administrative  or  civil  action  initiated  by  a  governmental  agency,  self- regulatory  organization  or  a  foreign 
financial  regulatory  autfiohty.  a  felony  criminal  indictment  or  infonnation  (or  equivalent  fomial  charge);  or  a  misdemeanor  criminal  information 
(oiequivalent  fonnal  charge).  Does  not  include  other  civil  litigation,  investigations,  or  arrests  or  similar  charges  effected  in  the  absence  of  a 
fo«nai  criminal  indictment  or  information  (or  equivalent  formal  charge). 

CHARGED  -  Being  accused  of  a  crime  in  a  formal  complaint,  infonnation,  or  indictment  (or  equivalent  fonnal  charge). 

^^^^  ~  ^  *^®"  directive  issued  pursuant  to  statutory  authority  and  procedures,  including  orders  of  denial,  suspension,  or  revocation 
dots  not  include  special  stipulations,  undertakings  or  agreements  relating  to  payments,  limitations  on  activity  or  other  restrictions  unless  thev 
ar9  included  in  an  orc^er.  ' 

Fa.ONY  -  For  jurisdictions  that  do  not  differentiate  between  a  felony  and  a  misdemeanor,  a  felony  is  an  offense  punishable  by  a  sentence  of 
at  least  one  year  impnsonment  and/or  a  fine  of  at  least  $1 ,000.  The  temn  also  includes  a  general  court  martial. 

MI$DEMEANOR  -  For  jurisdictions  #\a\  do  not  differentiate  between  a  felony  and  a  misdemeanor,  a  misdemeanor  \s  an  offense  punishable 
by|a  sentence  of  less  than  one  year  imprisonment  and/or  a  fine  of  less  than  $1 .000.  The  temfi  also  includes  a  special  court  martial. 

iND  -  Includes  adverse  final  actions,  including  consent  decrees  in  which  the  respondent  has  neither  admitted  nor  denied  the  findings  but 
s  not  include  agreements,  deficiency  letters,  examination  reports,  memoranda  of  understanding,  letters  of  caution,  admonishments  and 
lilar  informal  resolutions  of  matters. 

MIlJOR  RULE  VIOLATION  -  A  violation  of  a  self-regulatory  organization  rule  that  has  been  designated  as  'minor*  pursuant  to  a  plan 
approved  by  the  U.S.  Secunties  and  Exchange  Commission.  A  mie  violation  may  be  designated  as  'minor"  under  a  plan  H  the  sanction 

n|  losed  consists  of  a  fine  of  $2,500  or  less,  and  if  the  sanctioned  person  does  not  contest  the  fine.  (Check  with  the  appropriate  self- 
rsj  ulatory  organization  to  determine  if  a  particular  rule  violation  has  been  designated  as  "minor"  for  these  purposes). 

EW  JOINED  -  Includes  being  subject  to  a  mandatory  injunction,  prohibitory  injunction,  preliminary  injunction,  or  a  temporary  restraining  order. 
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UNIFORM  APPUCATION  FOR  BROKER-DEALER  REGISTRATION 


Date: 


SECRIeNo.:8-. 


Firm  CRD  No.: 


OFFICIAL  USE 


WARNING:    Failure  to  keep  this  form  current  and  to  file  accurate  supptementary  information  on  a  timeiy  basis,  or  the  failure  to  keep  accurate  txxjks 
and  records  or  otherwise  to  comply  with  the  provisions  of  law  applv»ig  to  ttw  conduct  of  business  as  a  broker-dealer  wouki  violate  the 
Federal  securities  laws  and  the  laws  of  the  jurisdictions  and  may  result  in  disciplinary,  administrative,  injurxrttve  or  cnmir«l  action. 
INTENTIONAL  MISSTATEMENTS  OR  OMISSIONS  OF  FACTS  MAY  CONSTITUTE  CRIMINAL  VIOLATIONS. 


n 


APPLICATION 


n 


AMENDMENT 


Exact  name,  principal  business  address,  mailing  address,  if  different,  and  telephone  number  of  applicant 

A.  Full  name  of  applicant  (if  sole  proprietor,  state  last,  first  and  middle  name): 

B.  IRS  Empl.  Ident.  No.: 


C.  (1)   Name  under  which  broker-dealer  business  primarily  is  conducted,  if  different  from  Item  1  A. 


(2)   List  on  Schedule  D,  Page  1 ,  Section  I  any  other  name  by  which  the  firm  conducts  business  and  where  it  is  used. 

D.  If  this  filing  makes  a  name  change  on  behalf  of  the  applicant,  enter  the  new  name  and  specify  whether  the  name  change  is  of 
the    □  applicant  name  (1  A)  or  □  business  name  (1C): 

Please  check  above. _^___ 

E.  Firm  nnain  address:  (Do  not  use  a  P.O.  Box) 


(Nunbef  tnd  Stfaw) 


(C«y) 


(Suia/Counvy) 


(Zip>4/Pouai  Coda) 


Branch  offices  or  other  business  locations  must  be  reported  on  Schedule  E. 

F.  Mailing  address,  if  different: 

G.  Business  Telephone  Number 


(Aral  Coda)  (Tatapnona  Numbar) 

H.  Contact  Employee: 


(Nama  and  Titla) 


(AiaaCoda) 


(Talaphooa  Nxntf ) 


EXECUTION: 

For  the  purposes  of  complying  with  the  laws  of  the  State(s)  designated  in  Item  2  relating  to  either  the  offer  or  sale  of  securities  or  commodities, 
the  undersigned  and  applicant  hereby  certify  that  the  applicant  Is  in  compliance  with  applicable  state  surety  bonding  requirements  and 
in-evocably  appoint  the  administrator  of  each  of  those  State(s)  or  such  other  person  designated  by  law,  and  the  successors  in  such  office, 
attorney  for  the  applicant  in  said  State(s),  upon  whom  may  be  served  any  notice,  process,  or  pleading  in  any  action  or  proceeding  against  the 
applicant  arising  out  of  or  in  connection  with  the  offer  or  sale  of  securities  or  commodities,  or  out  of  the  violation  or  alleged  violation  of  the  laws 
of  those  State(s),  and  the  applicant  hereby  consents  that  any  such  action  or  proceeding  against  the  applicant  may  be  commenced  in  any  court 
of  competent  jurisdiction  and  proper  venue  within  said  State(s)  by  servrce  of  process  upon  said  appointee  with  the  same  effect  as  if  applicant 
were  a  resident  in  said  State{s)  and  had  lawfully  been  served  with  process  in  said  State(s). 

The  app/icanf  consents  that  service  of  any  civil  action  brought  by  or  notice  of  any  proceeding  before  the  Securities  and  Exchange  Commission 
or  any  self-regulatory  organization  in  connection  with  the  applicant's  broker-dealer  activities,  or  of  any  application  lor  a  protective  decree  filed 
by  the  Securities  Investor  Protection  Corporation,  may  be  given  by  registered  or  certified  mail  or  confirmed  telegram  to  the  applicant's  contact 
employee  at  the  main  address,  or  mailing  address  if  different,  given  in  Items  1 E  and  1 F. 

The  undersigned,  being  first  duly  sworn,  deposes  and  says  that  he/she  has  executed  this  form  on  behalf  of,  and  with  the  authority  of.  said 
applicant.  The  undersigned  and  applicant  represent  that  the  information  and  statements  contained  herein,  including  exhibits  attached  hereto, 
and  other  information  filed  herewith,  all  of  which  are  made  a  part  hereof,  are  cun^ent.  true  and  complete.  The  undersigned  and  app/»canf  f urtt>er 
represent  that  to  the  extent  any  information  previously  submitted  is  not  amended  such  information  is  currently  accurate  and  complete. 


Date  (MM/DD/VYYY) 
By: 


Name  of  Applicant 


Signature 
Subscribed  and  sworn  before  me  this  . 

My  Commission  expires  


Pnnt  Name  and  Title 


day  of 


Year 


by 


f*»taryPublic 


County  of 


State  of 


77i/s  page  must  always  be  completed  In  full  with  original,  manual  signature  and  notarization. 
To  amend,  circle  Items  being  amended.  Affix  notary  stamp  or  seal  where  applicable. 


DO  NOT  WRITE  BELOW  THIS  LINE  -  FOR  OFFICIAL  USE  ONLY 
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Applicant  Name: . 
Date; 


Fimi  CRD  No.: 


OFFICIAL  USE 


OROM. 
IKOKT 


Indicate  by  checking  the  appropriate  box(es)  each  governmental  authority,  organization,  or  jurisdiction  in  which  the  applicant  is 
registered  or  registering  as  a  broker-dealer. 


If  applicant  is  registered  or  registering  with  the  SEC,  check  here  and  answer  Items  2A  through  2D  below. 

A.  Is  applicant  registered  or  registering  as  a  broker-dealer  under  Section  15(b)  or  Section  15B  of  the  Securities 
Exchange  Act  of  1934? 

B.  Is  applicant  registered  or  registering  as  a  broker-dealer  under  Section  1 5(b)  of  the  Securities  Exchange  Act  of 
1934  and  also  acting  or  intending  to  act  as  a  govemnrtent  securities  broker  or  dealer? 


C.  Is  applicant  registered  or  registering  solely  as  a  govemment  securities  broker  or  dealer  under  Section  15C  of 
the  Securities  Exchange  Act  of  19?4? 


Do  not  answer  'yes'  to  item  2C  if  applicant  answered  'yes'  to  Item  2A  or  Item  2B. 
D.  Is  app//canf  ceasing  its  activities  as  a  govemment  securities  broker  or  dealer?  


If  applicant  answers  'yes '  to  Items  2A  and  2D,  applicant  expressly  consents  to  the  wittidrawal  of  its  registration  as  a 
govemment  secunties  broker  or  dealer  under  Section  ISCofttie  Securities  Exct)ange  Act  of  1934.  See  'Instructions. 


□    □□□□□□□iZlED  

*MEX        BSE        C80E        CHX         CSE         NASD       NYSE        PMU         PCX         OTHEff  (sptalyl 


I       I  Alaeama 
EZI  Alaska 

I I  AilzDoa 

UH  Ailiansas 

I       I  Calrfomia 

I       I  Cotorado 

I       !  Ccnnecticul 

I      I  Dataware 

I      !  Oisthci  o<  Columbia 

□  nonda 


I      I  Hawai 
I       I  Waho 
I     I  inmois 
CZl  Indiana 
mi  Iowa 
im  Kansas 
I      I  Kentucky 
I       I  Louisiana 
tZD  Maine 
mU  Maryland 
I I  Massachusetts 


I      I  Michigan 

I I  Minnesota 

I      '  Mississippi 
CD  Missouri 

I 1  Montana 

I      I  Nebraska 
d]  Nevada 
I       I  New  Hampshire 
I       I  New  Jersey 

I I  NewMexioo 

CZl  New  York 


I       I  No«1h  Carolina 
I      I  North  Dakota 
CZl  Ohio 

I I  Oklahoma 

I       I  Oregon 
I      I  Pennsylvania 
I      I  Puerto  Rico 
I       I  Rhode  island 
I       I  South  Carolina 
I      I  South  Dakota 
I      I  Tennessee 


I      I  Texas 
CZ  Utah 
I      I  Vennom 

I I  Virginia 

I       I  Washington 
I       I  West  Virginia 
I       I  Wisconsin 
I I  Wyoming 


^   Indicate  legal  status  of  applicant 

CZ  Corporation  CZ  Sole  Proprietorship 

CZ   Partnership  CZl   Limited  Liability  Company 

B.  Month  applicant's  fiscal  year  ends:    


I     I  Other  ^spec/iy^ . 


Z.  If  other  than  a  sole  proprietor,  indk;ate  date  and  place  app//canf  obtained  its  legal  status  (i.e..  state  or  country  where  incorporate, 
where  partnership  agreement  was  filed,  or  where  applicant  entity  was  formed): 


Date  of  formation: . 


State/Country  of  formatkjn: 

(MMTOtWYrY) 

Sctiedule  A  and,  if  applicable.  Schedule  B  must  be  completed  as  part  of  all  initial  applications.  Amendments  to  these  schedules 
must  tie  provided  on  Schedule  C. 


f  applicant  is  a  sole  proprietor,  state  full  residence  address  and  Social  Security  Number. 
Social  Security  Number.  _  _  • 


(NunMrandSUMI) 


(Ciiy) 


(Suie/Country) 


(Zip««Po$UICo()e) 


Is  applicant  at  the  time  of  this  filing  succeeding  to  the  business  of  a  currently  registered  broker-dealer? 

Do  not  report  previous  successions  already  reported  on  Form  BD 

ff  'Yes, '  contact  CRD  prior  to  submitting  form;  complete  appropriate  items  on  Scfyedule  D,  Page  1,  Section  III. 


6. 


Does  applicant  hold  or  maintain  any  funds  or  securities  or  provide  clearing  sen/ces  for  any  other  broker  or  dealer? 


7. 


Does  applicant  refer  or  introduce  customers  to  any  other  broker  or  dealer? . 
1/  'Yes, '  complete  appropriate  items  on  Schedule  D,  Page  1,  Section  IV. 


YES       NO 

n  n 


□  n 


D  D 
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8.    Does  applicant  have  any  arrangement  with  any  other  person,  firm,  or  organization  under  which: 

A.  any  books  or  records  of  applicant  are  kept  or  maintained  by  such  other  person,  firm  or  organization?  

B.  accounts,  funds,  or  securities  of  the  applicant  are  held  or  maintained  by  such  other  person,  firm,  or  organization? 

C.  accounts,  funds,  or  securities  of  customers  of  the  applicant  are  held  or  maintained  by  such  other  person,  firm  or 
organization? 

For  purposes  of  88  and  8C,  do  not  include  a  bank  or  satisfactory  control  location  as  defined  in  paragraph  (c)  of  Rule 
15c3-3  under  the  Securities  Exchange  Act  of  1934(17  CFR  240. 15c3-3). 

If  'Yes'  to  any  part  of  Item  8,  complete  appropriate  items  on  Schedule  D.  Page  1,  Section  IV. 


9.   Does  any  person  not  named  in  Item  1  or  Schedules  A,  B,  or  C,  directly  or  indirectly: 

A.  control  ttie  management  or  polk:ies  of  the  applicant  through  agreement  or  otherwise?  . 

B.  wholly  or  partially  finance  the  business  of  applicant  


10. 


11 


Do  not  answer  "yes'  to  98  if  the  person  finances  the  business  of  the  applicant  through:  1)  a  public  offering  of  securities 
made  pursuant  to  the  Securities  Act  of  1933;  2)  credit  extended  in  the  ordinary  course  of  busir>ess  by  suppliers,  t>anks, 
and  others:  or  3)  a  satisfactory  subordination  agreement,  as  defined  in  Rule  15c3- 1  under  the  Securities  Exchange  Act 
of  1934(17  CFR  240. 15c3- 1). 

If  'Yes'  to  any  part  of  Item  9,  complete  appropriate  items  on  Schedule  D,  Page  1.  Section  IV. 

A.  Directly  or  indirectly,  does  applicant  control,  is  applicant  controlled  by,  or  is  applicant  under  common  control  with,  any 

partnership,  corporation,  or  otfier  organization  ttiat  is  engaged  in  the  securities  or  investment  advisory  business?  

//  'Yes'  to  Item  10A.  complete  appropriate  items  on  Schedule  D,  Page  2,  Section  V. 

B.  Directly  or  indirectly,  is  applicant  controlled  by  any  bank  holding  company,  national  bank,  state  member  bank  of  the 

Federal  Reserve  System,  state  non-member  bank,  savings  bank  or  association,  credit  union,  or  foreign  bank? 

If  'Yes'  to  Item  108,  complete  appropriate  items  on  Schedule  D,  Page  3,  Section  VI. 

.  Use  the  appropriate  DRP  for  providing  details  to  "yes"  answers  to  the  questions  in  Item  1 1 .  Refer  to  the  Explanatkjn  of 
Terms  section  of  Form  BD  Instructions  for  explanations  of  italicized  terms. 

A.  In  the  past  ten  years  has  the  applicant  or  a  control  affiliate: 

(1)  been  convicted  of  or  pled  guilty  or  nolo  contendere  ("no  contest")  in  a  domestic,  foreign  or  military  court  to  any 
felony? 

(2)  been  chargedwHh  any  felony? 

B.  In  tt^e  past  ten  years  has  the  applicant  or  a  control  affiliate: 

(1)  been  convicted  of  or  pled  guilty  or  nolo  contendere  ("no  contest")  in  a  domestic,  foreign  or  military  court  to  a 
misdemeanor  invoMng:  investments  or  an  investment-related  business,  or  any  fi^ud,  false  statements  or 
omissions,  wrongful  taking  of  property,  brit)ery,  perjury,  forgery,  counterfeiting,  extortion,  or  a  conspiracy  to 
commit  any  of  these  offenses?  

(2)  been  charged  with  a  m/sde/Tj«anor  specified  In  11B(1)?  

C.  Has  the  U.S.  Securities  and  Exchange  Commission  or  the  Commodity  Futures  Trading  Commission  ever 

(1)  fownrfthe  applicant  or  a  control  affiliate  to  have  made  a  false  statement  or  omission?  

(2)  found  the  applicant  or  a  control  affiliate  to  have  been  involved  in  a  violation  of  its  regulations  or  statutes? 

(3)  found  the  applicant  or  a  control  affiliate  to  have  been  a  cause  of  an  investment-related  business  having  its 
authorization  to  do  business  denied,  suspended,  revoked,  or  restricted? 

(4)  entered  an  orc'e/' against  the  applicant  or  a  control  affiliate  in  connection  with  investment-related  mc^vity? 

(5)  imposed  a  civil  money  penalty  on  the  applicant  or  a  control  affiliate,  or  ordered  the  applicant  or  a  control  affiliate 
to  cease  and  desist  from  any  activity? 


YES       NO 

n  n 
n  n 


a  n 


□  n 


D 

n 

D 

D 

D 

D 

a 

n 

D 

D 

n 

n 

D  D 
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C .  Has  any  other  federal  regulatory  agency,  any  state  regulatory  agency,  or  foreign  financial  regulatory  authority: 

(1 )  ever  found  the  applicant  or  a  control  affiliate  to  have  made  a  false  statement  or  omission  or  been  dishonest, 
unfair,  or  unethical? 

(2)  ever  /bund  the  applicant  or  a  control  affiliate  to  have  been  involved  in  a  violation  of  investment-related  regulations 
or  statutes? 

(3)  ever  found  tt\e  applicant  or  a  control  affiliate  to  have  been  a  cause  of  an  investment-related  busmess  having  its 
authorization  to  do  business  denied,  suspended,  revoked,  or  restricted? 

(4)  in  the  past  ten  years,  entered  an  order  against  the  applicant  or  a  control  affiliate  in  connection  with  an 
investment-related  activity? 

(5)  ever  denied,  suspended,  or  revoked  the  applicant's  or  a  control  affiliate's  registration  or  license  or  otherwise,  by 
ordler,  prevented  it  from  associating  with  an  investment-related  business  or  restricted  its  activities?  

Has  any  self-regulatory  organization  or  commodities  exchange  ever 

(1 )   found  the  applicant  or  a  control  affiliate  to  have  made  a  false  statement  or  omission?  


(2)  found  the  applicant  or  a  control  affiliate  to  have  been  involved  in  a  violation  of  its  rules  (other  than  a  violation 
designated  as  a  'minor  rule  violatiorf  under  a  plan  approved  by  the  U.S.  Securities  and  Exchange  Commission)? 

(3)  found  the  applicant  or  a  control  affiliate  to  have  been  the  cause  of  an  investment-related  business  having  its 
authorization  to  do  business  denied,  suspended,  revoked,  or  restricted? 

(4)  disciplined  the  applicant  or  a  control  affiliate  by  expelling  or  suspending  it  from  membership,  barring  or 
suspending  its  association  with  other  members,  or  othenwise  restricting  its  activities? 


YES       NO 


F 


Has  the  applicants  or  a  control  affiliate's  authorization  to  act  as  an  attorney,  accountant,  or  federal  contractor  ever 
been  revoked  or  suspended? 


G    Is  the  applicant  or  a  control  affiliate  now  the  subject  of  any  regulatory  proceeding  that  could  result  in  a  "yes"  answer  to 
any  part  of  1 1C,  D,  or  E?  


H(  (1)   Has  any  domestic  or  foreign  court: 

(a)  in  the  past  ten  years,  enjoined  the  applicant  or  a  control  affiliate  in  connection  with  any  investment-related 
activity?   

(b)  ever  found  that  the  applicant  or  a  control  affiliate  was  involved  in  a  violation  of  investment-related  statutes  or 
regulations? 

(c)  ever  dismissed,  pursuant  to  a  settlement  agreement,  an  investment-related  civ\\  action  brought  against  the 
applicant  or  control  affiliate  by  a  state  or  foreign  financial  regulatory  authority?  

(2)   Is  the  applicant  or  a  control  affiliate  now  the  subject  of  any  civil  proceeding  that  could  result  in  a  "yes*  answer  to 
any  part  of  11H(1)? 


In  the  past  ten  years  has  the  applicant  or  a  control  affiliate  of  the  applicant  ever  been  a  securities  firm  or  a  control 
affiliate  of  a  securities  firm  that: 


(1 )   has  been  the  subject  of  a  bankruptcy  petition? . 


J. 
K 


(2)   has  had  a  trustee  appointed  or  a  direct  payment  procedure  initiated  under  the  Securities  Investor  Protection 
Act?   


Has  a  txjnding  company  ever  denied,  paid  out  on.  or  revoked  a  bond  for  the  applicant? 
Does  the  applicant  have  any  unsatisfied  judgments  or  liens  against  it?   


a 

D 

a 

D 

n 

D 

n 

D 

n 

D 

n 

D 

D 

D 

n 

D 

D 

D 

D 

D 

□ 

D 

n  n 

n  D 

D  n 

D  n 


n  n 
n  n 
□  n 
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FORM  BD 

PAGES 

(REV  j/1999) 


Applicant  Name: . 
Date: 


Firm  CRD  No.: 


OFFICIAL  USE 


12.  Check  types  of  business  engaged  in  (or  to  be  engaged  in,  if  not  yet  active)  by  applicant.  Do  not  check  any  category  that 
accounts  for  (or  is  expected  to  account  for)  less  than  1  %  of  annual  revenue  from  the  securities  or  investment  advisory 
business. 

A.  Exchange  meml)er  engaged  in  exchange  commission  business  other  than  floor  activities 

B.  Exchange  member  engaged  in  floor  activities  

C.  Broker  or  dealer  making  inter-dealer  markets  in  corporate  securities  over-the-counter 

D.  Broker  or  dealer  retailing  corporate  equity  securities  over-the-counter 

E.  Broker  or  dealer  selling  corporate  debt  securities  

F.  Underwriter  or  selling  group  participant  (corporate  securities  other  than  mutual  funds) 

G.  Mutual  fund  underwriter  or  sponsor  

H.  Mutual  fund  retailer ; 

I.  1 .   U.S.  government  securities  dealer 

2.   U.S.  govemment  securities  broker 

J.   Municipal  securities  dealer 

K.  Municipal  securities  broker 

L   Broker  or  dealer  selling  variable  life  insurance  or  annuities 

M.  Solicitor  of  time  deposits  in  a  flnancial  institution 

N.  Real  estate  syndicator 

0.  Broker  or  dealer  selling  oil  and  gas  interests  

P.  Put  and  call  broker  or  dealer  or  option  writer 

Q.  Broker  or  dealer  selling  securities  of  only  one  issuer  or  associate  issuers  (other  than  mutual  funds) 

R.  Broker  or  dealer  selling  securities  of  non-profit  organizations  (e.g.,  churches,  hospitals)  

S.  Investment  advisory  services 

T.  1 .   Broker  or  dealer  selling  tax  shelters  or  limited  partnerships  in  primary  distributions 

2.   Broker  or  dealer  selling  tax  shelters  or  limited  partnerships  in  the  secondary  market  

U.  Non-exchange  member  arranging  for  transactions  in  listed  securities  by  exchange  member 

V.  Trading  securities  for  own  account 

W.  Private  placements  of  securities 

X.  Broker  or  dealer  selling  interests  in  mortgages  or  other  receivables  

Y.  Broker  or  dealer  involved  in  a  networking,  kiosk  or  similar  arrangement  with  a: 

1.  bank,  savings  bank  or  association,  or  credit  union  

2.  insurance  company  or  agency  

Z.  Other  (give  details  on  Schedule  D,  Page  1,  Section  II) 


Demo 
Demf 

DlDM 

Dbdr 
Dbdd 

DUSG 

Dmfu 
Dmfr 
Dgsd 
Dgsb 
Dmsd 
Dmsb 

DVLA 
DSSL 

Dres 

DOGI 

Dpcb 

Dbia 

Dnpb 

DlAD 

Dtap 
Dtas 
Dnex 

Dtra 
Dpla 

DmR! 

Dbna 

DlNA 

Doth 


13.  A.  Does  applicant  efiec[  transactions  in  commodity  futures,  commodities  or  commodity  options  as  a  broker  for  others  or 
as  a  dealer  for  its  own  account? 

B.  Does  applicant  engage  in  any  other  non-securities  business? 

If  'yes, '  describe  each  other  business  briefly  on  Schedule  D,  Page  1,  Section  II. 


YES       NO 

D  D 

D  a 
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Si^hedule  A  of  FORM  BD 

DIRECT  OWNERS  AND 
EXECUTIVE  OFRCERS 

(Ansvver  tof  Forni  BO  Item  3) 

(REV  V19a9) 


(c) 

(d) 


(•) 


ft/e  mere  any  indirect  owners  of  ttie  applicant  required  to  l>e  reported  on  Schedule  B?  I      I   yes  I      I   No 


tn  ttie  "DE/FE/r  column,  enter  'DE'  if  ttie  owner  Is  a  domestic  entity,  or  enter  "FE"  if  owner  is  an  entity  incorporated  or  domiciled  in  a  foreign  country  or 
Bnter  T  if  the  owner  is  an  individual.  »  /• 


[Complete  ttie  Title  or  Status'  column  by  entering  Ixard/management  titles;  status  as  partner,  trustee,  sole  proprietor,  or  shareholder;  and  for 
stiareholders,  the  dass  of  securities  owned  (It  more  than  one  is  issued). 


6. 
7. 


>wnership  codes  are: 


a)  In  the  -Control  PersorT  column,  enter  'Yes"  if  person  has  •controT  as  defined  in  the  instnjctions  to  this  form,  and  enter  "No'  if  the  person  does  not 
have  control,  ttote  that  under  this  definition  most  executive  officers  and  all  25%  owners,  general  partners,  and  tnjstees  would  be  'control  person^. 

b)  In  the  'PR'  column,  enter  'PR'  if  the  owner  is  a  public  reporting  company  under  Sections  1 2  or  1  S(d)  of  the  Securities  Exchange  Act  of  1934. 
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Applicant 
Name:  


Date: 


rum  CRO  No.: 


OFFICIAL  USE 


Use  Schedule  A  only  in  new  applications  to  provide  Infonnalion  on  the  direct  owners  and  executive  officers  of  the  applicant.  Use  Schedule  B  in  new 
applications  to  provide  information  on  indirect  owners.  File  all  amendments  on  Schedule  C.  Complete  each  column. 


List  below  the  rames  of: 


(a) 


(b) 


each  Chief  Executive  Officer.  Chief  Financial  Officer,  Chief  Operations  Officer.  Chief  Legal  Officer.  Chief  Compliance  Officer  Director  and  individuals 
with  similar  status  or  furx:t)ons; 

in  the  case  of  an  applicant  that  is  a  corporation,  each  shareholder  that  directly  owns  5%  or  more  of  a  class  of  a  voting  security  of  the  applicant  unless 
the  applicant  is  a  public  reporting  company  (a  company  subject  to  Sections  12  or  15(d)  of  the  Securities  Exchange  Act  of  1934); 
Direct  owners  include  any  person  that  owns,  beneficially  owns,  has  the  right  to  vote,  o'  has  the  power  to  sell  or  direct  the  sale  of.  5%  or  more  of  a 
dass  of  a  voting  secunty  of  the  applicant  For  purposes  of  this  Schedule,  a  person  beneficially  owns  any  securities  (I)  owned  by  his/her  child 
stepchild,  grandchild,  parent,  stepparent,  grandparent,  spouse,  sibling,  mother-in-law,  father-in-law,  son-in-law,  daughter-in-law,  brother-in-law  or 
sister-in-law,  shanng  the  same  residence;  or  (ii)  ttiat  he/she  has  the  right  to  acquire,  within  60  days,  through  the  exercise  of  any  option  warrant  or 
right  to  purchase  the  security. 

in  the  case  of  an  aflpicanf  that  is  a  partnership,  all  general  partners  and  those  limited  and  special  partners  that  have  the  right  to  receive  upon 
dissolution,  or  have  cjntnbuted,  5%  or  more  of  the  partnership's  capital;  and 

in  the  case  of  a  tnjst  that  directly  owns  5%  or  more  of  a  class  of  a  voting  security  of  the  applicant,  or  that  has  the  right  to  receive  upon  dissolution  or 
has  contributed,  5%  or  more  of  the  applicant's  capital,  the  trust  and  each  trustee. 

in  the  case  of  an  applicant  that  is  a  bmlted  Liability  Company  ("LLC*),  (i)  those  members  that  have  the  right  to  receive  upon  dissolution  or  have 
contnbuted,  5%  or  more  of  the  LLC's  capital,  and  (Ii)  If  managed  by  elected  managers,  all  elected  managers. 


NA   - 
A      - 


less  ttian  5% 

5%  but  less  than  10% 


B  - 
C  - 


10%  but  less  than  25% 
25%  but  less  than  50% 


D  - 

E  - 


50%  but  less  than  75% 
75%  or  more 


FUU  LEGAL  NAME 
(InAflduals:  Last  Name.  First  Name,  Middle  Name) 


DE/FEfl 


Title  or  Status 


Dale  Title  or 
Status  Acquiied 


MM 


YYYY 


Ownership 
Cods 


Control 
Person 


CRD  No.  If  None: 

S.S.  No.,  IRS  Tax  No. 

or  Employer  ID. 


Official 
Use 
Only 
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Schedule  B  of  FORM  BD 

OFFICIAL  USE 

INDIRECT  OWNERS 

(Answer  for  Form  BO  Item  3) 

(REV  1/1999) 

Appticant 
Itoma: 

Data-                                           Firm  mn  M 

n- 

- 

1.    Use  Schedule  B  only  in  new  applications  to  provide  information  on  tfie  Indirect  owners  of  the  applicant.  Use  Schedule  A  in  new  applications  to  provide 
information  on  direct  owners.  Hie  all  amendments  on  Schedule  C.  Complete  each  column. 

2.    With  respect  to  each  owner  listed  on  Schedule  A,  (except  individual  owners),  list  l)elow: 

(a)  in  the  case  of  an  owner  that  is  a  corporaWon,  each  of  its  shareholders  that  t>eneficially  owns,  has  the  right  to  vote,  or  has  the  power  to  sen  or  direct  the 
sale  of.  25%  or  more  of  a  dass  of  a  voting  security  of  that  corporation; 

For  purposes  of  this  Schedule,  a  person  beneficially  owns  any  securities  (i)  owned  by  his/her  child,  stepcrtk),  grandchild,  parent,  stepparent, 
grandparent,  spouse,  sibling,  mother-in-law,  father-in-law,  son-in-law,  daughter-in-law,  brother-in-law,  or  sister-in-law,  sharing  the  same  residence;  or 
(ii)  that  he/she  has  the  right  to  acquire,  within  60  days,  through  the  exercise  of  any  option,  warrant  or  nghl  to  purchase  the  secunty. 

(b)  in  the  case  of  an  owner  that  is  a  partnership,  all  general  partners  and  those  limited  and  special  partners  that  have  the  njjht  to  receive  upon 
dissolution,  or  have  contnbuted,  25%  or  more  of  the  partnership's  capital;  and 

(c)  in  the  case  o«  an  owner  that  is  a  trust,  the  trust  and  each  trustee. 

(d)  in  the  case  of  an  owner  that  is  a  Umited  Uability  Company  ('LCC').  (i)  those  members  that  have  the  right  to  receive  i  ipon  dissolution  or  have 
contributed,  25%  or  more  of  the  LLC's  capital,  and  (ii)  if  marwged  by  elected  managers,  all  elected  managers. 

3.    Continue  up  the  chain  of  ownership  listing  all  25%  ovmers  at  each  level.  Once  a  public  reporting  company  (a  company  subject  to  Sections  12  or  15(d)  of 
the  Securities  Exchange  Act  of  1934)  is  reached,  no  ownership  information  further  up  the  chain  of  ownership  need  be  given. 

4.    In  the  'DE/FE/I'  oslumn,  enter  "DE"  if  the  owner  is  a  domestic  entty,  or  enter  "FE"  if  owner  is  an  entity  incorporated  or  domialed  in  a  foreiwi  rountry  or 
enterT  if  the  owner  is  an  irxJividual. 

5.    Complete  the  "Status"  column  by  entenng  status  as  partner,  tnistee,  shareholder,  etc.,  and  if  shareholder,  dass  of  securities  owned  (if  more  than  one  is 
issued). 

6.    Ownership  codes  are:         C  -  25%  but  less  than  50%            D  -  50%  but  less  than  75%            E-75%ofmore           F  -  Other  General  Partners 

7.    (a)    In  the  'Control  Persotf  column,  enter  "Yes"  if  person  has  'controf  as  defined  in  the  instructions  to  this  form,  and  enter  TMo'  if  the  person  does  not 
have  control.  Note  that  under  this  definition  most  executive  officers  and  all  25%  owners,  general  partners,  and  trustees  would  be  'control person^. 
(b)    In  the  "PR"  column,  enter  "PR"  if  the  owner  is  a  public  reporting  company  under  Sections  1 2  or  1 5(d)  of  the  Securities  Exchange  Act  of  1 934. 

FUa  LEGAL  NAI^E 

(Irxtviduals;  Last  Name,  First  Nam*, 
Middle  Naine) 

DE/FE/1 

Entity  in  Which 

Status 

DMeSutus 
Acquired 

Ownership 

Control 
Person 

CRD  No.  If  None: 

S.S.  No.,  IRS  Tax  No. 

or  Employer  10. 

Offidtf 
Only 

Interest  is  Owned 

MM 

YYYY 

Coda 

PR 

< 

; 
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Schedule  C  Of  FORM  BD 

AMENDMENTS  TO 
SCHEDULES  A  &  B 

(/^mendments  to  answers  tor  Form  BO  Item  3) 

(REV  1/1999) 


Applicant 
Name:  


Date: 


Firm  CRD  No.: 


OFFICIAL  USE 


This  Scheduie  C  is  used  to  amend  Schedules  A  and  8  of  Form  BD.  Refer  to  those  schedules  for  specific  instructions  for  completing  this  Schedule  C. 
Comptote  each  column.  File  with  a  completed  Execution  Page  (Page  1). 


:.    In  the  Type  of  Amendment  (Type  of  Amd.')  column.  Indicate  "A*  (addition),  "D"  (deletion),  or  'C  (change  in  infonnation  about  the  same  person). 


',  L    Ownership  codes  are: 


NA 
A 


less  than  5% 

5%  tHit  less  than  10% 


B  -  10%  but  less  than  25% 
C  -  25%  but  less  than  50% 


0  -  50%  but  less  than  75%      F  -  Other  General  Partners 
E  -  75%  or  more 


. ..    List  below  an  ctiangM  to  SclMduto  A:  (DIRECT  OWNERS  AND  EXECUTIVE  OFFICERS) 


FULL  LEGAL  NAME 
(Individuals:  Las)  Nome.  First  Name.  Middle  Name) 


DE/FE/I 


Type 

o( 

Anid. 


Title  or  Status 


Date  Title  or 
Status  Acquired 


MM      YYYY 


Ownership 
Code 


Control 
Person 


CRD  No.  If  None: 

S.S.  No.,  IRS  Tax  No. 

or  Employer  ID. 


Use 
Only 


.    Ust  below  an  changM  to  Schedules:  (INDIRECT  OWNERS) 


FULL  LEGAL  NAME 

(Individuals  La9  Nanw, 
Firs  Uamt.  UOdle  Name) 


DE/FE/I 


Type 

of 

Amd 


Entity  in  Which 
Interest  is  Owned 


Status 


Dale  Smut 
Acquired 


MM    YYYY 


Ownership 
Code 


Control 
Person 


CRD  No.  If  None: 

S.S.  No.,  IRS  Tax  No. 

or  Employer  10. 


Official 
Use 
Only 
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Schedule  D  of  FORM  BD 

Pagel 


(BEV  »rt»19) 


Applicant 
Name:  


Date: 


Film  CRD  No.: 


OFFICIAL  USE 


Use  this  Schedule  D  Page  1  to  report  details  for  Herns  listed  below.  Report  only  rww  information  or  changes/updates  to  previously 
submitted  details.  Do  not  repeat  previously  submitted  information. 

This  is  an    I I  INITIAL    I I  AMENDED  detail  filing  for  the  Form  BD  items  checked  below: 


SECTION  I 


Other  Business  Names 


(Check  ilapplicabia)     Q   Item  1C(2) 

List  each  of  the  'other*  rames  and  the  jurisdiction(s)  in  which  they  are  used. 


1.  Name 


3.  Name 


SECTION  II 


Other  Business 


Jurisdiction 


Jurisdiction 


2.  Name 


4.  Name 


Junsdcnon 


Junsttcbon 


(Check  one)  Q   Item  12Z  [^   Item  13B 

Applicant  muSl  complete  a  separate  Schedule  D  Page  1  for  each  affimwtive  response  in  this  section. 


Briefly  describe  any  other  business  (ITEM  12Z);  or  any  other  non-securities  business  (ITEM  13B).  Use  reverse  side  of  this  sheet  for 
additional  comments  if  necessary. 


SECTION  Ml 


Successions 


(Check  H  applicable)    Q   Item  5 


OateofSuocsssion 


/ 


00  YYVY 

I 


Finn  CRO  Nunter 


Name  0)  Predecessor 


ins  Employer  Identification  Number  (il  any) 


SEC  ne  Number  (if  any) 


Briefly  describe  details  of  the  succession  Including  any  assets  or  iiabilitios  not  assumed  by  the  successor.  Use  reverse  side  of  this  sheet 
for  additiortal  commerUs  if  necessary. 


SECTION  IV 


Introducing  and  Clearing  Arrangements  /  Control  Persons  /  Financings 


(Check  one)  Q  Item  7       Q  Item  8A        Q  Item  88       □  ItemSC     Q  ltem9A        Q  ltem9B 

Applicant  musA  complete  a  separate  Schedule  D  Page  1  for  each  affirmative  response  in  this  section  including  any  multiple  responses 
to  any  item.  Complete  the  'Effective  Date"  t>ox  with  the  Month,  Day  and  Year  that  the  arrangement  or  agreement  became  effective. 
When  reporting  a  change  or  termination  of  an  arrangement  or  agreement,  enter  the  effective  date  of  the  change. 

film  or  Oigamzabon  Name 


Businesc  Addiess  (SfM.  O/^.  StataGountr)',  Zp*4/Postal  Coda) 


Individual  Name  (»  applicable)  (Last.  First  Middle) 


Business  Addiess  (if  appieable)  (Street  City,  State/Country.  Zpt4/Postal  Code) 


CRD  NuTTTber  (i(  any) 


ERecttvaDaM 

IM  00 

/  / 


CRO  Number  (if  any) 


Terminaiion  Dale 

kM  00 

/     / 


BfectiveOate 

MM  00 

/  / 


Termmaton  Date 

MU  00 

/  / 


Briefly  describe  the  nature  of  reference  or  an-angement  (ITEM  7  or  ITEM  8);  the  nature  of  the  control  or  agreement  (ITEM  9A);  or  the 
method  and  amount  of  finarwing  (ITEM  9B).  Use  reverse  side  of  this  sheet  for  additional  comments  if  necessary. 
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Schedule  D  of  FORM  BD 

Page  2 


(Pen  unwm 


AppScant 
Maine:  


Data: 


Finn  CRD  No.: 


OFFICIAL  USE 


Jse  this  Schedule  D  Page  2  to  report  details  for  Item  10A.  Report  only  new  infomnation  or  changes/updates  to  previously  submitted 
Retails.  Do  not  repeat  previously  submitted  information.  Supply  details  for  all  partnerships,  corporations,  organizations,  institutions  and 
^ividuals  necessary  to  answer  each  Item  completely.  Use  additional  copies  of  Schedule  D  Page  2  if  necessary. 

tse  the  'Effective  Date'  box  to  enter  the  Month.  Day,  and  Year  that  the  affiliation  was  effective  or  the  date  of  the  most  recent  change 
i  n  the  affiliation. 


"his  is  an 


n 


INITIAL 


n 


AMENDED  detail  filing  for  Form  BD  Item  10A 


10A.  Directly  or  indirectly,  does  applicant  control,  is  applicant  controlled  by,  or  is  applicant  under  common  control  with,  any 
partnership,  corporation,  or  other  organization  that  is  engaged  in  tfie  securities  or  investment  advisory  business? 


SECTION  V 


The  details  supplied  relate  to: 


Complete  this  section  for  control  Issues  relating  to  ITEM  10A  only. 


"TPannefStip,  Cofpoouioa  or  Organization  Name 


CRO  Number  (it  any) 


(ctieck  only  one) 

This  Partnership.  Corporafion.  or  Organization 


n 


controls  applicartt 


n 


is  cor)trolled  by  applicant 


Dis 


under  common  confrof  with  applicant 


I  «ness  Address  (Street,  Qty.  State/Country.  Zip*<'Postal  Code) 


Ettective  Date 

MM  00  YYYY 


Temvnation  Date 

UM  00 

/     / 


Paitnerstiip.  Coiporaticn  or 
C^ganzation  a  foreign  entity? 

a  Yes  n  NO 


It  Yes,  provide  country  of  domicile  or 
incorporation; 


Check  "Yes"  or  "No*  tor 


onecK -Yes- or -NO- lor                 Securities   I — I            I — I 
activities  of  this  partnership.  ►   l!rZ<    I 1  Yes  I I  No 


corporation,  or  organization 


investmer«  , — ,  , — , 

Advisory      I I  Yes  I I  No 

Activities: 


I  Iriefly  desert  the  control  relatlonshtp.  Use  reverse  side  of  this  sheet  lor  additional  comments  if  necessary. 


PaftneisNp.  Corporation,  or  Organization  Name 


CRO  Number  (if  any) 


(etieck  only  one) 

This  PartnersTiip.  Corporation,  or  Organization    I I  controls  applicant     I 1  is  controlled  b'^  applicant    I I  is  under  common  confro/wiih  applicant 


1  ainess  Address  (Street.  Oty.  State/Country,  Zip*4/Postal  Code) 


Effective  Date 

WH  00  *YYY 


Termination  Dale 
MM  oo 

/  / 


Partnershp.  Corporation  or     |  If  Yes.  provide  country  of  domicile  or 
drganzalion  a  foreign  entity?      .  incorporation: 


Dves  □ 


1^ 


Check  "Yes"  or  "No"  tor  <;«et,ntiA.  i — i  i — i  Investment  , — ,  , — , 

aaivites  of  this  partnership.  ►   r!r^,"r  I 1  Ves  I I  No     Advisory      I I  Yes  I I  No 

corporation,  or  organization:         Aaiviiies.  Activities: 


I  Iriefly  describe  tfie  contro/ relationship.  Use  reverse  side  of  this  sheet  for  additional  comments  if  necessary. 


I  Partnership.  Corporation,  or  Organization  Name 


CRD  Number  (if  any) 


(check  ortly  one) 

This  Partnership,  Corporation,  or  Organization    I \  controls  applicant     I I  is  con(ro//ed  by  sppfican/    I lis 


is  under  common  confro/ with  applicant 


1  oiness  Address  (Street  City.  State/Country,  Zip*</Postal  Code) 


Effective  Date 

-^00       ^ 


Termination  Date 

MM  00 

/     / 


Partnersfiip,  Corporation  or 
(fganizafaon  a  foreign  entity? 

□  Yes  Dno 


If  Yes.  provide  country  of  domicile  or 
incorporation: 


Check  -Yes"  or  "No"  for  SecuritiM  i — i  i — i        i  Investment  , — ,  , — , 

activities  of  this  partnership,  ►   T!r^,  "T  I I  Yes   I I  No     Advisory      I I  Yes  I I  No 

corporation,  or  organization:         «ciiviiies.  Activities: 


I  nefly  descrit>e  tfie  contro/ relationship.  Use  reverse  side  of  this  sheet  for  additional  comments  if  necessary. 


H  applicant  t^is  more  than  3  organizations  to  report,  complete  additional  Schedule  D  Page  2s. 
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Schedule  D  of  FORM  BD 

Pages 


(flEV  I/1W9) 


AppUcant 
Name:  


Oat«: 


Rmt  CRO  No.: . 


OFFICIAL  USE 


Use  this  Schedule  D  Page  3  to  report  details  (or  Item  10B.  Report  only  new  information  or  changes/updates  to  previously  submitted 
details.  Do  not  repeat  previously  submitted  information.  Supply  details  for  all  partnerships,  corporations,  organizations,  institutions  and 
individuals  necessary  to  answer  each  item  completely.  Use  additional  copies  of  Schedule  D  Page  3  if  necessary. 

Use  the  "Effective  Date"  box  to  enter  the  Month,  Day,  and  Year  that  the  affiHation  was  effective  or  the  date  of  the  nrost  recent  change 
in  the  affiliation. 


This  is  an 


n 


INITIAL 


D 


AMENDED  detail  filing  for  Form  BD  Item  108 


U    108.  Directly  or  indirectly,  is  applicant  controlled  by  any  bank  holding  company,  national  tank,  state  member  bank  of  the  Federal 
Reserve  System,  state  non-member  bank,  savings  bank  or  associatron,  credit  ur«on,  or  foreign  bank? 


SECTION  VI 


Complete  this  section  for  control  Issues  relating  to  ITEM  10B  only. 


Provide  the  details  for  each  organization  or  institution  that  controls  the  applicant,  including  each  organization  or  institution  in  the 
applicant's  chain  of  ownership.  The  details  supplied  relate  to: 


1 

Financial  Mstitulion  Name 

CRO  NuntMr  (it  applcaMe) 

insMutnn  Type     (i.e..  bank  notttv  corrpany,  national  bank,  stale  member  bank  of  the  Federal  Resenre  System,  stale 
noThmember  bank,  savings  assoaauon,  creOn  unon.  or  loreign  bank) 

Effective  Dale           >m            to         rm 

TeiTTiinalion  Dale       mt            oo         nrt 

Business  Address  (Street.  City,  State/Country.  Zip*4/Postal  Code) 

It  toreign.  country  otdomole  or  weoiporatlon 

Brietly  descritw  the  control  relalionsNp.  Use  reverse  side  ol  this  sheet  lor  additional  comments  K  necessary 

Financial  Institution  Name 


CRO  Nun«er  (if  applicabte) 


InstiMon  Type      (i.e.  t>ank  hoUing  company,  national  bank,  state  member  bank  ol  the  Federal  Reserve  System,  stale        '  Effective  Date  Si" 

non-member  bank,  savings  assoaatnn.  ae&lunion,  or  loreign  bank) 


Business  Address  (Street.  City,  Stale/Country.  ZptA/Pcatal  Code] 


Brietty  descnbe  the  control  relationship.  Use  leveiM  side  ol  this  sheet  lor  additional  convnems  if  rwcessary. 


oo 
/  / 


Terrmnalion  Date       '"'/''''/ 


H  loreigrv  country  ol  domcie  or  nooiporalion 


3 

Financial  Institution  Name 

CRO  Number  (if  applicatXe) 

Institution  Type      (te..  bank  hoktng  company,  national  bank,  stale  member  bank  ol  the  Federal  Fleserve  System,  state 
non-member  bank,  savings  assodatkm,  credil  unkjn.  or  loreign  bank) 

Effective  Date           mt            oo         my 

Termination  Data      tm            tx>         vm 

Business  Address  (Street.  City.  Slate/Countiy.  Zip*4/Posial  Code) 

H  foreign,  country  ol  domcile  or  incorporation 

Bnefly  descrtie  trie  oorwof  i<8la»ons>«p.  Use  reverse  Side  o(  this  sheet  tor  addOional  conmeMs  if  naoeasMy. 

Financial  Institution  Name 


CRO  Number  (if  appieabtt) 


Instituiion  Type     0'-.  btr*  I'oUing  company,  nalkjnal  bank,  stale  inember  bank  o(  the  Federal  Reserve  Sysum,  state 
noThmember  ttank.  savings  assodatkx).  credHuruon.  or  loreign  bank) 


Business  Address  ^Slreel.  City,  StaMCkMntry,  Zip*4/Posial  Code) 


Briefly  descnbe  the  ovMrol  relationship.  Use  reverse  side  of  this  sheet  lo- additional  oomments  If  necessary. 


Effective  Date  *'/"'/ 


Termination  Date      i«  oo         vyyv 


H  loreign.  country  of  domicile  or  Incorpoation 


If  applicant  has  more  than  4  organizatkans/institutions  to  report,  complete  additional  Sctwdule  D  Page  3s. 
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schedule  E  of  FORM  BD 


fnEV.  1^1999) 


ApplicanI 
Name:  


Data: 


Firm  CRD  No.: 


OFFICIAL  USE 


I  aaaraJ: 

^pacific: 
1. 

I»m2. 

3. 

I  ini4. 
iMnS. 
6. 

4wn7. 
«nB. 
im  9. 

«n10. 
m11. 


112. 


INSTRUCTIONS 

Use  Itiis  schedule  to  register  or  report  branch  offices  or  other  business  locations  of  the  applicant  Repeat  Items  1-12  for  each  branch  office  or  other  business  location. 
Each  Hem  must  be  completed  unless  otherwise  noted.  Use  additional  copies  of  this  schedule  as  necessary  If  this  branch  office  or  other  business  location  is  using  a 
name  in  connection  w«h  securities  activities  other  than  the  appHcanfs  name,  such  name  must  be  reported  under  Item  1C(2)  on  Page  1  of  this  tonn. 

Specify  only  one  box  Check  "Add*  when  a  branch  office  or  other  business  location  is  opened  and  the  applicant  is  filing  the  initial  notice,  "Delete"  when  a 

brancti  office  or  other  busmess  location  is  closed,  and  "Amendment"  to  indicate  any  other  change  to  previously  filed  information. 

CRD  will  assign  this  branch  number  when  the  applicant  adds  a  branch  office  or  other  business  location  as  discussed  in  Item  1  above.  If  known,  complete  this 

item  for  all  deletions  and  amendments. 

The  Billing  Code  is  an  alpha/numenc  value  consisting  of  up  to  eight  characters.  It  is  the  responsibility  of  the  firm  to  establish  and  maintain  its  own  unique  billing 

codes.  This  is  not  a  required  field 

Complete  this  item  lor  all  enlnes  A  physical  location  must  be  included;  post  office  box  designations  alone  are  not  sufficient. 

Complete  this  item  Qnt^  when  tfie  app/icanf  changes  the  address  of  an  existing  branch  office  or  other  business  k>cation. 

If  the  branch  office  or  other  business  location  occupies  or  shares  space  on  premises  within  a  bank,  savings  bank  or  association,  credit  union,  or  other  financial 

Institution,  enter  the  name  of  the  institutksn  In  the  space  provkled. 

Complete  this  Item  for  all  entnes.  Enter  the  name  of  the  supervisor  or  registered  representative  in  charge  who  is  physically  at  this  kxation. 

Provide  the  CRD  number  for  the  branch  office  supenrisor  named  in  Item  7. 

Complete  this  item  for  all  entries.  Provide  the  date  that  the  branch  office  or  other  business  location  was  opened  (ADD),  ck}sed  (DELETE),  or  the  effective  data 

of  the  change  (AMENDMENT). 

Check  "Yes"  or  "No"  to  denote  whether  the  location  will  be  an  Office  of  Supen^isory  Junsdwtion  (OSJ)  as  defined  in  NASD  Rule  3010. 

Check  "Yes"  or  "No"  to  denote  whether  the  location  is  a  business  tocation  that  will  operate  pursuant  to  a  written  agreement  or  contract  (other  than  an  insuranc 

e  agency  agreement)  with  the  mam  office  aofl  any  one  or  more  of  the  following  will  apply:  the  kx:ation  (A)  assumes  liability  for  its  own  expenses  or  has  its 

expenses  paid  by  a  party  other  tt«n  the  applicant,  (B)  has  primary  responsibility  tor  decisions  relating  to  the  empksyment  and  remuneration  of  its  registered 

representatives,  (C)  deems  5%  or  more  of  its  total  registered  representatives  to  be  "independent  contractors"  for  tax  purposes:  or  (D)  engages  in  separate 

market  making  and/or  undenwnting  activities. 

Check  the  appropriate  box(es)  if  the  branch  or  other  business  location  Is  registering  with  the  NASD  or  registering  or  reporting  with  a  jurisdiction. 


1.  Check  only  one  box: 
I     I  Add  LJ  Delete  LJ  Amerxlment 


Z.  CRD  Branch  Number 
3.  Billing  Code  


mntutian  Name  (i(  ippicaM) 


Suparvixx  Ninw 


Cno  Nmtm  d  Suparvnor 


P  0  Boi  (>(  (policatM).  Sum.  Floor 


City.  SutMCojnny.  Z«  Cod*  •  4/Poiui  Cod* 
It  applicant  is  changing  the  address,  enter  the  new  address  in  Hem  5. 


P.O  Ban  III  appkcatue).  Suia.  Floor 


Oiy.  SuiWCounny,  Z«  Cod*  *  4/PosaJ  Cod* 


Elteaiw  Otis  (MM«0/YYYY) 

10.  OSJ        n  Yes    D  No 

11.  □  Yes   Qno 

n  Yes,  indicate  each  Item  1 1  subset  that  applies: 

Da     Db     Do     Do 

12.  □  NASD      □  Jurisdiction 


1.  Check  only  one  box: 

Q  Add  D  Delete  D  Amendment 

2.  CRD  Branch  Numl)er 

3.  Billing  Code 

4.  


Inttkjkon  Nam*  (H  adplicabl*) 


Suparvitor  Nam* 


CRO  Nixntiar  ol  Supaiviaar 


P  0  Bo*  (il  •pptcaU*).  Su«a.  Floor 


9. 


C*|r.  SiaMiCouwy.  Zp  Cod*  » tl^otat  Cod* 
n  applicant  is  changing  the  address,  enter  the  new  address  in  Item  5. 


Smm 


P.O.  Bai  (I  apptcatna).  SuM.  Floor 


Clly.  SMMOwntry.  Zc  Cod*  «  4/Pa*iai  Cod* 


ENaOiM  Oal*  (MM/00/YYYY) 

10.  OSJ         D  Yes    □  No 

11.  □  Yes    Dno 

//  Yes,  Indxate  each  Item  1 1  subset  that  applies: 

Da     Db     Do     Dd 

12.  D  NASD      □  Jurisdiction 
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CRIMINAL  DISCLOSURE  REPORTING  PAGE  (BD) 


GENERAL  INSTRUCTIONS 


This  Disclosure  Reporting  Page  (DRP  BD)  is  an    □  INITIAL  OR  □  AMENDED   response  used  to  report  details  for 
affirmative  responses  to  Items  11 A  and  IIBot  Form  BD; 

Check  gj  item(s)  being  responded  to: 

11A      In  the  put  tan  yM(s  hat  me  app/canr  or  a  oonfto/affiliatr 

□  (1)  t>een  convictad  o(  or  pled  guilty  or  nolo  contenders  ("no  contest")  in  a  domestic,  foreign,  or  military  court  to  any  felon/> 
Q  (2)  (>een  charg»dwi»\  any  iMon/? 

118      In  the  past  ten  years  has  the  applicant  or  a  contro/  affUiata: 

□  (1)  t>eon  convicted  or  pled  guilty  or  nolo  contendere  ("no  contesT)  in  a  don>estic,  foreign  or  military  court  to  a  misdemeanot  rrvolvmff. 

investments  or  an  investmenl-rolated  tHJSiness,  or  any  fraud,  false  statements  or  omissions,  vvrongtui  taking  of  property,  bribery,  pefjury, 
forgery,  counterfeiting,  extortion,  or  a  conspiracy  to  commit  any  of  these  offenses? 
Q  (2)  beenc^rgedwntham>sdemMnorspecin«dln11B(1)? 


Use  a  separate  DRP  for  each  event  or  proceeding.  An  event  or  proceeOng  may  be  reported  for  more  than  one  person  or  entity  using  or>e  DRP.  File  »«th 
a  completed  Execution  Page. 

Multiple  counts  of  the  same  charge  arising  out  of  the  same  event(s)  should  be  reported  on  the  same  DRP.  Unrelated  criminal  actiorw,  indudkig 
separate  cases  arising  out  of  ttie  same  event,  must  be  reported  on  separate  DRPs.  Use  this  DRP  to  report  all  charges  arising  out  of  the  same  event. 
One  event  may  result  in  more  than  one  affirmative  answer  to  the  above  items. 

If  a  control  affiliate  is  an  individual  or  organization  registered  through  ttie  CRD,  such  contra/  attiliate  need  only  complete  Part  I  of  the  apphcanrs 
appropriate  DRP  (BD).  Details  of  the  event  must  be  submitted  on  the  control  alfiHates  appropriate  DRP  (BD)  or  DRP  (U-4).  If  a  control  affiliate  is  an 
individual  or  organization  oal  registered  through  the  CRD,  provide  complete  ansvwers  to  aB  the  items  on  the  applicant's  appropriate  DRP  (BD).  The 
completion  of  this  DRP  does  not  relieve  the  control  affHi^e  of  its  obligation  to  update  its  CRD  records 

Applicable  court  documents  Oe.,  criminal  complaint,  information  or  indictment  as  well  as  judgment  of  conviction  or  sentencing  documents)  must  be 
provided  to  the  CRD  if  not  previously  submitted.  Documents  will  not  be  accepted  as  disclosure  in  lieu  of  answering  the  questKxw  on  this  DRP 


A.    The  person(s)  or  entity(ies)  tor  «4iom  this  DRP  is  being  filed  is  (are): 

n  The  Applicant 

D  Applicant  and  one  or  more  control  affiliates 

D  One  or  more  control  afTiliates 

(f  this  DRP  is  being  filed  for  a  control  affiliate,  give  the  full  name  of  the  control  affiliate  below  (for  Individuals,  Last  name,  First  name. 
Middle  name). 

If  the  control  affiliate  is  registered  with  the  CRD,  provide  the  CRD  number.  If  not.  indicate  "non-regislered*  by  checking  the  appropriate 
checktwx. 


MAME  OF  APPUCANT 

APPUCANT  CRO  NUMBER 

BD  DRP  -  CONTROL  AFRLIATE 


CRO  NUMBER 


This  Control  Affiliate  is        d  Firm       d  Individual 


Registered:     D  Yes     D  No 


NAME  (For  individuals.  Last  First.  Middto) 


D  This  DRP  should  be  removed  from  the  BD  recora  because  the  control  affHiate{s)  are  no  longer  associated  with  the  BO. 

If  the  control  affiliate  is  registered  through  the  CRD,  has  the  control  affiliate  submitted  a  DRP  (with  Form  U-4)  or  BD  DRP  to  the  CRD 
System  for  the  event?  If  the  answer  Is  "Yes,"  no  other  informatron  on  this  DRP  must  be  provided. 

D  Yes     D  No 

NOTE:  The  completion  of  this  fonm  does  not  relieve  the  control  affiliate  of  its  obligation  to  update  its  CRD  records. 


nn  FeimiB0(in99e) 


(continued) 


25178 


Federal  Register /Vol.  64,  No.  89 /Monday,  May  10,  1999 /Proposed  Rules 


CRIMINAL  DISCLOSURE  REPORTING  PAGE  (BD) 

(continuation) 


PART  II 


tf  charge(s)  were  brought  against  an  organization  over  wtiich  \t\e  applicant  or  control  affiliate  exercibe(d)  control:  Enter  organization  name, 
whettier  or  not  the  organization  was  an  Investment-related  business  and  the  applicant's  or  control  affiliate's  position,  title  or  relationship. 


Formal  Charge(s)  were  brought  in:  (include  name  of  Federal,  Military,  State  or  Foreign  Court,  Location  of  Court  -  City  or  County  and  State  or 
Country,  Docket/Case  number). 


Event  Disclosure  Detail  (Use  this  for  both  organizational  and  individual  charges.) 

D  Exact       D  Explanation 


A.   Date  First  Charged  (MM/DDA'YXY): 


tf  not  exact  provide  explanation: 


B.   Event  Disclosure  Detail  (Include  Charge(s)/Charge  Description(s),  and  for  each  charge  provide:  1.  number  of  counts,  2-  felony  or 
misdemeanor,  3.  plea  for  each  charge,  and  4.  product  type  if  charge  is  investment-related): 


C.  Did  any  of  the  Charge(s)  within  the  Event  involve  a  Felony?         D  Yes         D  No 

D.  Current  status  of  the  Event?       G  Pending      D  On  Appeal     D  Final 


E.   Event  Status  Date  (complete  unless  status  is  Pending)  {MM/DDA"iTY): 

D  Exact 

D  Explanation 

If  not  exact,  provide  explanation: 

Disposition  Disclosure  Detail:  Include  for  each  charge,  A.  Disposition  Type  [e.g.,  convicted,  acquitted,  dismissed,  pretrial,  etc.],  B.  Date, 
C,  Sentence/Penalty,  D.  Duration  [if  sentence-suspension,  probation,  etc.],  E.  Start  Date  of  Penalty,  F.  Penalty/Fine  Amount  and  G.  Date 
Paid. 


S    Provide  a  brief  summary  of  circumstances  leading  to  the  charge(s)  as  well  as  the  disposition.  Include  the  relevant  dates  when  the  conduct 
which  was  the  subject  of  the  charge(s)  occurred.  (The  information  must  fit  within  the  space  provided.) 


n*>.  Fom  BO  (1/1999) 
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REGULATORY  ACTION  DISCLOSURE  REPORTING  PAGE  (BD) 


GENERAL  INSTRUCTIONS 


□  INITIAL  OR  □  AMENDED 


This  Disclosure  Reporting  Page  (DRP  BD)  is  an    . .. 

affirmative  responses  to  Items  11 C,  11D,  11E,  IIFor  JTGof  Form  BD; 
Check  [^  itefn(s)  being  responded  to: 


response  used  to  report  details  for 


11C 


no 


Hm  tM  US.  ScewiMt  •m)  Etctitng*  Com(n«an  or  tf  Commodily  Futum  Tr»*B(  Canunaxon  tvtr 
■"" "  "     tDuMawaMXcaftfwtcsntnyaffitoirtoiuvtmtdeitaluiuitmtriiiyoffliuion? 

tovnc  tfw  app*canf  or  i  control  tifitiam  to  ri«vt  b««n  »i¥otv«fl  r\  %  notation  ot  its  rv^uiabons  of  lUkiMt^ 

t9«ni)»M  apptctnrof  •  conrnxtMi*  »  M»t  Dowi  ■  ctuu  ot  m  nnslmonM»ltiK>  Duwwtt  hamng  a  •mhonuien  lo  do  Ovsntw  i»«<v«4.  t<a««««l  i»vok»«  or  mmmal 

•flMfM  in  wtfir  •garai  ih«  jpptani  or  (  csnort  a«M»  (I  coniwcMn  w«i  mvOTwnf-rMMtf  KtMlyT 

tatWMd  •  (««  monty  pcruliy  on  Bio  applcanf  or  i  conm  alMiti.  or  oidtrotf  t»  mplicani  or  ■  cone*  ttUkta  lo  com*  and  daoat  hom  any  actMy? 
Hm  any  olfur  Moral  T*«ulaiorY  a«*ncy.  any  tiata  ragulalory  agwicy,  or  terngn  tntncml  ifuluorr  autnoniy 

toar  towitf  tM  appicanror  a  control  aVAan  to  hart  mad*  a  taiM  tuianiani  oi  onauon  or  b**n  d«hon*sl  unliir.  or  i«<«Mcal? 

•w  found  ih*  cpptcant  or  a  control  afftfiaf*  to  hav*  bo«n  nvotvtd  in  a  noiation  ot  »i*»sfm*nf-r»tat*tf  rt^uiations  or  tiaiu]*s^ 

•vtr  «ound Dm  appicaiH  or  a  eonixx aMiaM  to  hav*  l)**n  a  caua*  o(  an  nwimam-rtia/oo  »unn«»s  hawig  «  auinonjaaon  to  do  buuwu  »*nied.  iuapendad.  r*>ok*4.  or  rtsvcMd' 

»i  the  put  ten  yaai.  •m*f*d  an  ord>r  against  th«  tppiKtni oi  a  control ttfittit  r  connaciion  oitti  an  »»»iim«nt  r»iat»a  acsnty' 

•w  o*n»a.  luspwKlwl.  or  rtvokoa  »i*  appkanr.  or  a  eomro/ al»*aws  r»9itlra»on  or  lewia*  or  otiwiw*.  *y  ori»r.  pr*«nitd  « •«><»  a»i«c«^ 
or  ftstciad  its  ac«v«t*7 

1 1I      Ha*  any  mtl-itfuaiory  orgtnaMiKc  or  eommoditwi  ticxanga  *v*r 


11F 

11G 


8 
8 

BHas  Ha  apptcanft  or  a  cants'  Mlliktits  tuthorizatian  lo  act  as  an  aitomay.  accountant  or  lodtrii  convactor  aw  b**n  r*vok*d  or  uaftntof 
K  Kw  appteanior  a  cwimx«l«i*i»  now  m*  subiea  ot  any  itgutatory  proc«ed>i«  that  coulo  mud  n  a  >•*•  ansvtr  to  any  pan  of  1 1C.  0.  or  E? 


tantf  Hw  apptcant  or  a  oonmy  affihai*  to  Mv«  mad*  a  tats*  BUt*m*ni  or  omaaion? 

tMn««<*  (pplcanior  a  oonmMaffiui*  to  hav*  txwi  iiKoAMti  ■  vnltten  o(  a  niMs  (o»i*r  dan  a  nolain)  daaanaM  as  a  "nwior  run  routoif  und*<  a  pan  tcprevM  Or  •<*  u£ 

S*cu(*iu  and  EKhanga  Commiaaaon)? 

toundth*  appicamor  a  conmv  tffiktta  to  hav*  bMn  m*  causa  o<  an  invtnrwH-rMMbuain***  h*m<«  la  auftoniakon  m  do  Ouan***  4«Md  suspwidad.  ivnkad.  or  ramMdf 

dooptntd  Vi*  applcam  or  a  control  aHitai*  by  *>p*i«g  or  sutp*n«ng  H  from  m*mb*nn».  bamng  or  suspending  a  atsaoaoon  w0\  oirwr  mtmoars  or  oth*nra*  i»«trcng1B 


Use  a  separate  DRP  for  each  event  or  proceeding.  An  event  or  proceeding  may  be  reported  tor  rrwe  than  one  person  or  entity  usir>g  one  DRP.  File  v»ith 
a  completed  Execution  Page. 

One  event  may  result  in  more  than  of>e  affirmative  answer  to  Items  11C,  110, 1 1E,  11F  or  11G.  Use  only  one  DRP  to  report  detaHs  related  to  the  same 
event  If  an  event  gives  rise  to  actions  by  more  than  one  regulator,  provide  details  for  each  action  on  a  separate  DRP 

It  is  not  a  requirement  that  documents  be  provided  for  each  event  or  proceeding.  Should  they  be  provided,  they  will  not  be  accepted  as  disclosure  in  lieu 
of  answering  trie  questions  on  this  DRP. 

If  a  control  atniate  is  an  irxlividual  or  organization  registered  through  the  CRD,  such  control  affiliate  need  only  complete  Part  I  of  the  applicanfs 
appropriate  DRP  (BD).  Details  of  the  event  must  be  submitted  on  the  cor7fnD/  affiliate's  appropriate  DRP  (BD)  or  DRP  (U-4).  If  a  control  affiliate  is  an 
individual  or  organization  qqI  registered  through  the  CRD,  provide  complete  answers  to  all  the  items  on  the  applicanfs  appropriate  DRP  (BD).  The 
completioo  of  this  DRP  does  not  relieve  the  control  affiliate  of  its  obligation  to  update  its  CRD  records. 


A.    The  person(s)  or  entity(ies)  for  whom  this  DRP  is  being  filed  is  (are): 

D  The  Applicant 

LJ  Applicant  and  one  or  more  control  affiliates 

U  One  or  more  control  affiliates 

If  this  DRP  is  being  filed  for  a  control  affiliato,  give  the  full  name  of  the  control  affiliate  below  (for  Individuals.  Ijsf  nanw,  First  name, 
Middle  name). 

If  the  control  affiliate  is  registered  with  the  CRD,  provide  the  CRD  number.  If  not  indicate  "non-registered"  by  checking  the  appropriate 
checkbox. 


NAME  OF  APPtXANT 


APPUCANT  CRD  NUMBER 


-BD  DRP  -  CONTROL  AFRUATE 


CRD  NUMBER 


ThisConfro/^ftWiateis       D  Firm       D  Individual 


Registered:     D  Yes     D  No 


NAME  (For  individuals.  Last,  First,  Middle) 


D  This  DRP  should  be  removed  from  the  BD  record  because  the  control  affiliate(s)  are  no  longer  associated  with  the  BD. 

If  the  contml  affiliate  is  registered  through  the  CRD,  has  the  control  affiliate  submitted  a  DRP  (with  Fomi  U-4)  or  BD  DRP  to  the  CRD 
System  for  the  event?  If  the  answer  Is  "Yes,"  no  other  infonnation  on  this  DRP  must  be  provided. 

D  Yes     D  No 

NOTE:  The  completion  of  this  form  does  Q2I  relieve  the  control  affiliate  of  its  obligation  to  update  its  CRD  records. 


R*>.FaiTnBD(K/1999) 
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PART  II 


Regulatory  Action  initiated  by: 

D  SEC  n  Ottier  Federal         D  State         D  SRO         D  Foreign 

(Fall  name  of  regulator,  foreign  financial  regulatory  authority,  federal,  state  or  SRO) 


Principal  Sanction:  (ctieck  appropriate  item) 

D  Civil  and  Adnunistrative  Penalty(ies)/Fine(s) 

Dear 

D  Cease  and  Desist 

D  Censure 

D  Denial 

Ottier  Sanctions: 


n  Disgorgement 

CD  Expulsion 

CD  Injunction 

CD  Prohitjition 

Q  Reprimand 


D  Restitution 
D  Revocation 
O  Suspension 
D  Undertaking 
D  Other 


Date  Initiated  (MM/DO/YYYY): 


D  Exact       D  Explanatii 


ion 


If  not  exact  provide  explanation: 


Docket/Case  Number 


Control  Affiliate  Employing  Firm  wt^en  activity  occurred  which  led  to  the  regulatory  action  (If  applicable): 


Principal  Product  Type:  {check  appropriate  item) 


D  Annuity(ies)  -  Fixed 
D  Anmjity{ies)  -  Variable 
D  CD(s) 

D  Commodity  Option(s) 
D  Debt  •  Asset  Backed 
n  Debt  -  Corporate 
D  Debt  -  Government 
D  Detrt  -  Muncipal 
Other  Product  Types: 


n  D€rivative(s) 

D  Direct  Investment(s)  -  DPP  &  LP  Interest(s) 

D  Equity -OTC 

CD  Equity  Listed  (Common  &  Preferred  Stock) 

D  Futures  -  Commodity 

CD  Futures  -  Financial 

D  Index  Option(s) 

CD  Insurance 


n  Investment  Contract(s) 

n  Money  Market  Fund(s) 

D  Mutual  Fund(s) 

D  No  Product 

D  Opttons 

D  Penny  Stock(s) 

D  Unit  Investment  Trust(s) 

D  Other 


Descrit>e  ttie  allegations  related  to  this  regulatory  action.  (The  information  must  fit  within  ttie  space  provided.): 


8. 

S. 


Cun^nt  Status?       D  Pending       □  On  Appeal      D  Final 

If  on  appeal,  regulatory  action  appealed  to:  (SEC,  SRO,  Federal  or  State  Court)  and  Date  Appeal  Filed: 


n«v  FofmBO(in999) 
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W  Rnal  or  On  Appeal,  complete  all  Items  t>elow.  For  Pending  Actions,  complete  Item  13  only. 

10.  How  was  matter  resolved:  (check  appropriate  item) 

D  Acceptance,  Waiver  &  Consent  (AWC)         D  Decision  &  Order  of  Offer  of  Settlement        D  Settled 

D  Consent  D  Dismissed  D  Stipulation  and  Consent 

D  Decision  D  Order  D  Vacated 


11.  Resolution  Date  (MM/DD/YYYY): 


n  Exact       n  Explanation 


If  not  exact,  provide  explanation: 


1Z 


A.  Were  any  of  the  following  Sanctions  Ordered?  (Cfieck  all  appropriate  Hems): 

□  Monetary/Fine  □  Revocation/Expulsion/Denial  D  Disgorgenr»ent/Restitution 

D  Censure         D  Cease  and  Desist/Injunction        D  Bar  D  Suspenswn 


Amounts 


B.  Otfier  Sanctions  Ordered: 


C.  Sanction  detail:  if  susper>ded,  enjoined  or  twrred,  provide  duration  inciudtng  start  date  and  capacities  affected  (General  Securities 

Principal.  Financial  Operatior«  Principal,  etc.).  If  requalification  by  exanVretraining  was  a  condition  of  ttie  sanction,  provide  lengtti  of  time 
given  to  requalrfy/retrain,  type  of  exam  required  and  whether  condition  has  been  satisfied.  If  disposrtion  resulted  in  a  fine,  penalty, 
restitution,  disgorgement  or  monetary  compensation,  provide  total  amount,  portion  levied  against  applicant  or  control  affiliate,  date  paid 
and  if  any  portion  of  penalty  was  waived: 


13.  Provide  a  brief  summary  of  details  related  to  ttie  action  status  and  (or)  disposition  and  include  relevant  terms,  conditions  and  dates.  (The 
information  nuist  fit  wMhin  the  space  provided.) 


>.FoiniBO(an99») 
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GENERAL  INSTRUCTIONS 


This  Disclosure  Reporting  Page  (DRP  BD)  is  an    LJ  INITIAL  OR  Lj  AMENDED   response  used  to  report  details  for 
affirmative  responses  to  Item  1 1H  of  Form  BD; 

Check  ^  item(s)  being  responded  to: 

11H(1)      Has  any  domestic  or  foreign  court 

Q  (a)  in  the  past  ten  years,  enjoined  the  applicant  or  a  control  afTiliate  in  connection  with  any  Investment-related  activity? 

Q  (b)  ever  found  that  the  applicant  or  a  control  affiliate  was  involved  in  a  violation  of  investment-related  statutes  or  regulations? 

Q  (c)  ever  dismissed,  pursuant  to  a  settlement  agreement,  an  investment-related  dv^  action  brought  against  the  applicant  or  a 
control  affiliate  by  a  state  or  foreign  financial  regulatory  authority? 

11H(2)     Q  Is  the  applicant  or  a  control  affiliate  now  the  subject  of  any  civil  proceed/ng  that  could  result  in  a  'yes'  answer  to  any  part  of  1 1H? 


Use  a  separate  DRP  for  each  event  or  proceeding.  An  event  or  proceeding  may  be  reported  for  more  tfian  one  person  or  entity  using  one  DRP.  File  with 
a  completed  Execution  Page. 

One  event  may  result  m  more  than  one  affirmative  answer  to  Item  1 1H.  Use  only  one  DRP  to  report  details  related  to  ttie  same  event.  Unrelated  civil 
judicial  actKxis  must  be  reported  on  separate  DRPs. 

It  is  not  a  requirement  that  documents  be  provided  for  each  event  or  proceedir\g.  Sfwuld  they  be  provided,  they  will  not  be  accepted  as  disclosure  in  lieu 
of  answering  the  questions  on  this  DRP. 

If  a  control  affiliate  is  an  individual  or  organization  registered  through  tt>e  CRD,  such  control  affiliate  need  only  complete  Part  I  of  ttie  applicant's 
appropnate  DRP  (BD)  Details  of  the  event  must  be  submitted  on  the  control  affiliate's  appropriate  DRP  (BD)  or  DRP  (U-4).  If  a  control  affiliate  is  an 
individual  or  organization  ngt  registered  through  the  CRD,  provide  complete  answers  to  all  the  items  on  the  applicant's  appropriate  DRP  (BD).  Tt>e 
completion  of  this  DRP  does  not  relieve  the  control  affiliate  of  its  obligation  to  update  its  CRD  records. 


PARTI 


A     The  person(s)  or  entity(ies)  for  whom  this  DRP  is  t)eing  filed  is  (are): 

l2  The  Applicant 

U  Applicant  and  one  or  more  control  alfiliate(s) 

Lj  One  or  more  control  afriliate(s) 

If  this  DRP  is  being  filed  for  a  control  affiliate,  give  tfie  full  name  of  the  control  affiliate  below  (for  individuals,  Last  name.  First  name. 
Middle  name). 

If  the  control  affiliate  is  registered  with  the  CRD,  provide  the  CRD  number.  If  not,  indicate  "non-registered"  by  checking  the  appropriate 
checWxjx. 


NAME  OF  APPUCANT 

APPUCANT  CRD  NUMBER 

BD  DRP  -  CONTROL  AFFILIATE 


CRO  NUMBER 


This  Confro/^ff//;afeis       d  Firm       d  Individual 


Registered:     lJ  Yes     D  No 


NAME  (For  individuals.  Last.  First.  Middle) 


C  This  DRP  should  be  removed  from  the  BD  record  because  the  control  affiliate(s)  are  no  longer  associated  with  the  BD. 

B{    If  the  control  affiliate  is  registered  through  the  CRD,  has  the  contKil  affiliate  submitted  a  DRP  (with  Fomi  U-4)  or  BD  DRP  to  the  CRD 
System  for  the  event?  If  the  answer  is  "Yes,"  no  other  information  on  this  DRP  must  be  provided. 

D  Yes     D  No 

NOTE:  The  completion  of  this  fomn  does  not  relieve  the  control  affiliate  of  Ks  obligation  to  update  its  CRD  records. 


PART  II 


.   C  3urt  Action  initiated  by:  (Name  of  regulator,  foreign  financial  regulatory  auttiority,  SRO,  commodities  exchange,  agency,  firm,  private  plaintiff,  etc.) 


r.  Fomi  BO  (I/1M9I 
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2.   Principal  Relief  Sought:  (check  appropriate  item) 

D  Cease  and  Desist  D  Disgorgement      D  Money  Damages  (Private/Civil  Complaint)       D  Restraining  Order 

D  Civil  Penalty(ies)/Fine(s)       D  Injunction  D  Restitution  D  Other 

Other  Relief  Sought 


3.  Ring  Date  of  Court  Action  (MM/DD/VYYY): 


D  Exact       n  Explanation 


If  not  exact  provide  explanation: 


4.  Principal  Product  Type:  (check  appropriate  item) 


D  Annuity(ies)  •  Fixed 
D  Annuity(ies)  •  Variable 
nCD(s) 

D  Commodity  Option(s) 
D  Debt  -  Asset  Backed 
D  Debt  -  Corporate 
U  Debt  -  Government 
D  Debt  -  Municipal 

Other  Product  Types: 


LJ  Derivative(s) 

n  Direct  Investment(s)  ■  DPP  &  LP  Interest(s) 

D  Equity  -  OTC 

LJ  Equity  Listed  (Common  &  Preferred  Stock) 

D  Futures  -  Commodity 

LJ  Futures  ■  Financial 

D  Index  Option(s) 

D  Insurance 


d  Investrrwnt  Contract(s) 

D  Money  Martcet  Fund{s) 

D  Mutual  Fund(s) 

D  No  Product 

D  Optwns 

D  Penny  Stock(s) 

n  Unit  Investment  Trust(s) 

n  other 


5.   Formal  Action  was  brought  in  (include  name  of  Federal,  State  or  Foreign  Court,  Location  of  Court  -  City  or  County  and  State  or  Country, 
Docket/Case  Number): 


6.    Control  Affiliate  Employing  Firm  when  activity  occurred  which  led  to  ttw  civil  judicial  action  (if  applcable): 


7.   Describe  the  allegations  related  to  this  civil  action.  (The  infomwtion  must  fit  within  the  space  provkJed.): 


8.  Cun'ent  Status?      D  Pending       D  On  Appeal      D  Final 

9.  If  on  appeal,  action  appealed  to  (provide  name  of  court):  Date  Appeal  RIed  (MM/DD/YYYY): 


10.  If  pending,  date  nottee/process  was  served  (MM/DD/YYYY): 


D  Exact      n  Explanatwn 


If  not  exact  provide  explanation: 


Rm.  F«nn  BO  («/1MB) 
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If  Fina!  or  On  Appeal,  complete  all  Items  below.  For  Pending  Actions,  complete  Item  14  only. 

11^  How  was  matter  resolved:  (check  appropriate  item) 

D  Consent  O  Judgment  Rendered         D  Settled 

D  Dismissed         D  Opinion  D  Withdrawn         D  Other 


12,  Resolution  Date  (MM/DD/YYYY): 


i:i  Resolution  Detail: 

A.  Were  any  of  the  followirg  Sanctions  Ordered  or  Relief  Granted?  (Check  appropriate  items): 

D  Monetary/Fine  D  Revocation/Expulsion/Denial  D  Disgorgement/Restitutk>n 

Amount;  S I  D  Censure         D  Cease  and  Desist/Injunction        D  Bar  D  Suspension 


1^ .  Provide  a  brief  summary  of  circumstances  related  to  action(s),  allegation (s),  disposition(s)  and/or  finding(s)  disclosed  atxjve.  (The 
irrfonnation  must  fit  within  the  space  provided.): 


D  Exact       D  Explanation 


If  not  exact  provide  explanation: 


B.  Other  Sanctions: 


C. 


Sanction  detail:  if  suspended,  enjoined  or  barred,  provide  duration  including  start  date  and  capacities  affected  (General  Securities 
Principal,  Financial  Operations  Principal,  etc.).  If  requalification  by  exam/retraining  was  a  condition  of  the  sanction,  provide  length  of  time 
given  to  requalify/retrain,  type  of  exam  required  and  whether  condition  has  been  satisfied.  If  disposition  resulted  in  a  fine,  penalty, 
restitution,  disgorgement  or  monetary  compensation,  provide  total  amount,  portion  levied  against  applicant  or  control  affiliate,  date  paid 
and  if  any  portion  of  p)enaKy  was  waived: 


>.  Fom  BO  (1/1999) 
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BANKRUPTCY /SIPC  DISCLOSURE  REPORTING  PAGE  (BD) 


GENERAL  INSTRUCTIONS 


This  Disclosure  Reporting  Page  (DRP  BD)  is  an    □  INITIAL  OR  □  AMENDED   response  used  to  report  details  for 
affirmative  ret;ponses  to  Item  111  of  Form  BD; 
Check  ^  item(s)  being  responded  to: 

111   In  me  past  ten  years  has  the  apptcant «  a  control  afOiale  o(  the  apqhcant  ever  been  a  securities  firm  or  a  control  afMate  of  a  securities  firm 
that 

Q      (1)  has  t>eenttie  subject  of  a  t)anknjptcy  petition? 

□      (2)  has  had  a  trustee  appointed  or  a  direct  payment  procedure  initoated  under  the  Securities  Investor  Protection  Act? 


Use  a  separate  DRP  tor  each  event  or  proceeding.  An  event  or  proceeding  may  be  reported  for  trxjre  than  one  person  or  entity  usmg  one  DRP.  File  with 
a  completed  Execution  Page. 

It  is  not  a  requirement  that  documents  be  provided  for  each  event  or  proceeding  Should  they  be  provided,  they  win  not  be  accepted  as  disclosure  in  lieu 
of  answering  the  questions  on  this  DRP. 

If  a  control  attiliate  Is  an  individual  or  organization  registered  through  the  CRD,  such  control  affiliale  need  only  complete  Part  I  o»  the  applicanrs 
appropriate  DRP  (BD).  DetaUs  of  the  event  must  be  submitted  on  the  control  affiliate's  appropriate  DRP  (BO)  or  DRP  (U-4).  11  a  contm  affiliate  is  an 
individual  or  organization  nja  registered  through  the  CRD,  provide  complete  answers  to  all  the  items  on  the  applicanrs  appropriate  DRP  (BD)  The 
completion  of  this  DRP  does  not  relieve  ttw  control  affiliate  of  its  obligation  to  update  its  CRD  records 


A    The  person(s)  or  entity(ies)  for  whom  this  DRP  is  being  filed  is  (are): 

CI  The  Applicant 

LJ  Applicant  and  one  or  more  control  affiliates  ^ 

D  One  or  more  control  affiliates 

If  this  DRP  is  being  filed  for  a  cor7/ro/  affiliale.  give  the  full  name  of  the  control  affiliale  below  (for  individuals.  Last  name,  First  natTw, 
Middle  name). 

If  the  control  affiliate  is  registered  with  the  CRD,  provide  the  CRD  number.  If  not  indicate  "non- registered"  by  checking  the  appropriate 
ctiecktx)x. 


tMME  OF  APPUCANT 

APPUCANT  CRO  NUI«eR 

BD  DRP  -  CONTROL  AFRUATE 


CRD  NUMBER 


TtM  Control  AffHIate  is       D  Firm       D  Individual 


Registered:     D  Yes     D  No 


NAME  (For  individuals.  Last.  RrsL  Middle) 


U  This  DRP  should  be  removed  from  the  BD  record  because  the  control  affiliate(s)  are  no  longer  associated  with  the  BD. 

B.    If  the  control  affiliate  is  registered  through  the  CRD,  has  the  control  affiliate  submitter^  a  DRP  (with  Form  U-4)  or  BD  DRP  to  the  CRD 
System  for  ttie  event?  If  the  answer  is  'Yes,"  no  other  information  on  this  DRP  must  be  provided. 

D  Yes     D  No 

NOTE:  The  completKm  of  this  form  does  ng!  relieve  the  control  affiliate  of  its  obligation  to  update  its  CRD  records. 


PART  II 


1.   Action  Type:  (check  appropriate  item) 

D  Bankmptcy          D  Declaration        D  Receivership 
D  Compromise        D  Uquklated         D  Other 


2.   Action  Date  (MM/DDA"iTY): 


D  Exact       D  Explanatmn 


if  not  exact  provide  explanation: 


r.FonnaD(>/1999) 
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i     If  the  financial  action  relates  to  an  organization  over  which  the  applicant  or  control  affiliate  exercise(d)  control,  enter  Organization  Name  and  the 
applicant's  or  control  affiliate's  posuon,  title  or  relationship: 


E 


Was  the  Organization  investment-related?        D  Yes       D  No 
4   Court  action  brought  in  (Name  of  Federal,  State  or  Foreign  Court),  Location  of  Court  (City  or  County  and  State  or  Country),  Docket/Case 
Number  and  Bankoiptcy  Chapter  Number  (if  Federal  Bankruptcy  Filing): 


Is  action  currently  pending?  CD  Yes       d  No 

If  not  pending,  provide  Disposition  Type:  (check  appropriate  item) 

D  Direct  Payment  Procedure       CI!  Dismissed  D  Satisfied/Released 

D  Discfiarged  D  Dissolved  CD  SIPA  Trustee  Appointed         CD  Other . 

n  Exact       CD  Explanation 


Disposition  Date  (MM/DDATYY): 


If  not  exact,  provide  explanation: 


G     Provide  a  brief  summary  of  events  leading  to  the  action  and  if  not  discharged,  explain.  (The  information  must  fit  within  the  space  provided.): 


If  a  SIPA  tnjstee  was  appointed  or  a  direct  payment  procedure  was  t>egun,  enter  the  amount  paid  or  agreed  to  be  paid  by  you;  or  the  name 
of  the  trustee: 


Cun-ently  Open?     D  Yes       D  No 

Date  Direct  Payment  Initiated/Filed  or  Trustee  Appointed  (MM/DD/yVYY): 


D  Exact       O  Explanation 


If  not  exact,  provide  explanation: 


^(^  Provide  details  to  any  status/disposition.  Include  details  as  to  creditors,  terms,  conditions,  amounts  due  and  settlement  schedule  (if 
applicable).  (The  information  must  fit  within  the  space  provided.) 


An.  Fomi  BO  (>/1999J 
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BOND  DISCLOSURE  REPORTING  PAGE  (BD) 


GENERAL  INSTRUCTIONS 


This  Disclosure  Reporting  Page  (DRP  BD)  is  an    CH  INITIAL  OR  LJ  AMENDED   response  used  to  report  details  for 
affirmative  responses  to  Item  11Jo\  Form  BD; 
Check  12  item(s)  being  responded  to: 

1 U     □  Has  a  bonding  company  ever  denied,  paid  out  on,  or  revoked  a  bond  for  the  applicanff 


Use  a  separate  DRP  tor  each  event  or  proceeding.  An  event  or  proceeding  may  be  reported  for  more  than  one  person  or  entity  using  one  DRP.  File  with 
a  completed  Execution  Page. 

It  is  not  a  requirement  ttiat  documents  be  provided  for  each  event  or  proceeding.  Should  they  be  provided,  they  will  not  be  accepted  as  disclosure  in  lieu 
of  answering  the  questions  on  this  DRP. 


NAME  OF  APPUCANT 


APPUCANT  CRO  NUMBER 


1.   Firm  Name:  (Policy  Holder) 


2.    Bonding  Company  Name: 


3.   Disposition  Type:  (check  appropriate  item) 
D  Denied        D  Payout         D  Revoked 


4.   Disposition  Date  (MM./DD/YYYY): 


D  Exact       n  Explanatkjn 


If  not  exact,  provide  explanation: 


5.    if  disposition  resulted  in  Payout,  list  Payout  Amount  and  Date  Paid: 


6.   Sumnrtarize  the  details  of  circumstances  leading  to  the  necessity  of  the  bonding  company  action:  (The  infonnation  must  frt  within  the  space 
provided.)  


Rw.FonnBD(«/1999) 
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JUDGMENT/  LIEN  DISCLOSURE  REPORTING  PAGE  (BD) 


GENERAL  INSTRUCTIONS 


this  Disclosure  Reporting  Page  (DRP  BO)  is  an    □  INITIAL  OR  D  AMENDED  response  used  to  report  details  for 
affirmative  responses  to  Item  1 1K  of  Form  BD; 

( ^hflck  ^  itefn(s)  being  responded  to: 

11 K    □  Does  ttieapp/«canf  have  any  unsatisfied  judgments  or  Bens  against  It? 


Use  a  separwe  DRP  tor  each  event  or  proceeding.  An  event  or  proceeding  may  be  reported  for  more  than  one  person  or  entity  using  one  DRP  RIe  with 
B  completed  Execution  Page. 

flZl^t^Z^ZT^'f^?  """^  '"  "''^  """' "  ''°^"'  "^"  "^  ■"  P"^'  '^y  -"  -"-  -^^^  « -^sdosure  ,n  ..eu 


dE  OF  APPUCANT 


1.   Judgment  /  Lien  Amount 


APPLICANT  CRD  NUMBER 


2.   Judgment  /  Lien  Holder 


3.   Judgment  /  Lien  Type:  (check  appropriate  item) 
n  iCiva       D  DefauN         D  Tax 


4.    Dale  Filed  (MM/DD/YYYY): 


D  Exact       n  Explanation 


If  hot  exact,  provide  explanation: 


5.   Is  JUdgment/Uen  outstanding?       D  Yes       D  No 
If  r^,  provide  status  date  (MM/DD/YYYY): 


D  Exact       D  Explanatkjn 


If 


not  exact  provide  explanation: 


If  N*,  how  was  matter  resolved?  (check  appropriate  Item) 
D  Discharged        D  Released        D  Removed        D  Satisfied 
6.   Co<|t(Name  of  Federal,  State  or  Foreign  Court),  Locatfon  of  Court  (City  or  County  and  State  or  Country)  and  Docket^se  Number 


7.   Proyide 


info(  mation  must  fit  within  ttie  space  provkled 


ion'"m'i^"n^l°i:^"^Jf^f:?.^r  "=^'°"  ^"^  ^y  ^^'  ^^""^  '^'^  '-'"^-9  '^--^  ^t-  ("  applicable).  (The 


F  NTIl  BO  (1/1999) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  10,  1999 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Rural  development: 
Distance  learning  and 
telemedicine  loan  and 
grant  program;  published 
3-25-99 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Permits  for  discharges  of 
dredged  or  fill  material  into 
waters  of  the  United  States; 
published  5-10-99 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Investigations: 
Complaint  procedures; 
published  4-8-99 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  published  4- 
9-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Polymer  and  resin 
production  facilities 
(Groups  I  and  IV)  and 
volatile  organic  compound 
(VOC)  emissions  from 
polymer  manufacturing 
industry;  published  3-9-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Connecticut;  published  3-10- 

99 
Delaware;  published  3-11-99 
Iowa;  published  3-11-99 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  published  3-10-99 
Connecticut;  published  3-10- 
99 
Water  pollution  control: 
404  Program  definitions; 
exempt  activities  not 
requiring  404  permits; 
published  5-10-99 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Bls(2,2,6.6-tetramethyl-4- 
piperidlnyl)  sebacate: 
published  5-10-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 

Regulatory  action;  change 
of  Central  Liquidity 
Facility  by  laws 
description;  published  4- 
8-99 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Maritime  Administration; 
published  5-10-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing;  published  4-23-99 

British  Aerospace;  published 

3-26-99 
Eurocopter  France; 

published  4-23-99 
Industrie  Aeronautiche  e 

Meccaniche;  published  3- 

29-99 

TREASURY  DEPARTMENT 
Fiscal  Service 

Financial  management 
services: 

Automated  clearing  house; 
Federal  agencies 
participation;  published  4- 
9-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 

promotion  order: 

Imported  cotton  and  cotton 
content  of  imported 
products;  supplemental 
assessment  calculation; 
comments  due  by  5-19- 
99;  published  4-19-99 
Soybean  promotion  and 

research  program; 

referendum;  comments  due 

by  5-17-99;  published  4-16- 

99 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Johne's  disease  in  domestic 
animals;  comments  due 
by  5-21-99;  published  3- 
22-99 
Viruses,  serums,  toxins,  etc.: 
Packaging  and  labeling — 
Veterinary  biological 
products:  comments 
due  by  5-17-99; 
published  3-18-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  5-20- 
99:  published  5-5-99 
West  Coast  salmon; 
comments  due  by  5-17- 
99;  published  5-5-99 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Interference  proceedings; 
consideration  of 
interiocutory  rulings; 
comments  due  by  5-17- 
99;  published  3-16-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Bunk  beds;  safety  standards; 
comments  due  by  5-17-99; 
published  3-3-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Kentucky;  comments  due  by 

5-20-99;  published  4-20- 

99 
Air  quality  implementation 
plar^;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

5-17-99;  published  4-16- 

99 
Illinois;  comments  due  by  5- 

17-99;  published  4-16-99 
Minnesota;  comments  due 

by  5-19-99;  published  4- 

19-99 
Ohio;  comments  due  by  5- 

20-99;  published  4-20-99 
Pennsylvania;  comments 

due  by  5-17-99;  published 

4-16-99 


Tennessee;  comments  due 
by  5-20-99;  published  4- 
20-99 

Texas;  comments  due  by  5- 
20-99;  published  4-20-99 
Air  quality  planning  purposes: 

designation  of  areas: 

Califomia:  comments  due  by 
5-19-99;  published  5-5-99 

Texas;  comments  due  by  5- 
17-99;  published  4-16-99 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Potato  leaf  roll  virus 
resistance  gene  (orf1/off2 
gene);  comments  due  by 
5-17-99;  published  3-17- 
99 
Radiation  protection  programs: 

Idaho  National  Engineering 
and  Environmental 
Lat)oratory;  waste 
characterization  program; 
documents  availability; 
comments  due  by  5-17- 
99:  published  4-16-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Iowa;  comments  due  by  5- 
17-99;  published  4-1-99 
Louisiana:  comments  due  by 
5-17-99;  published  4-1-99 

Nevada;  comments  due  by 

5-17-99;  published  4-1-99 
New  Mexico;  comments  due 

by  5-17-99;  published  4-5- 

99 
South  Dakota;  comments 

due  by  5-17-99;  published 

4-1-99 
Wyoming;  comments  due  by 

5-17-99;  published  4-1-99 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Funds  withdrawal:  methods; 
comments  due  by  5-21- 
99;  published  3-22-99 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 

Dog  and  cat  food  industry; 
comments  due  by  5-17- 
99:  published  3-18-99 

Dog  and  cat  food  industry; 
correction;  comments  due 
by  5-17-99;  published  4- 
13-99 

Law  tXKJk  industry; 
comments  due  by  5-17- 
99;  published  3-18-99 

Law  book  industry; 
correction;  comments  due 
by  5-17-99;  published  4- 
13-99 


IV 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  artd  Drug 
Admini^ration 

Food  fori  human  consumption: 
Irradiajion  In  production, 
processing,  and  handling 
of  fc 

Foodls  treated  with 
ionizing  radiation: 
labeling  requirements; 
cornments  due  by  5-18- 
9a  published  2-17-99 
INTERIOR  DEPARTMENT 
Fish  anq  Wildlife  Service 
Endangered  and  threatened 
speciei: 

Findings  on  petitions,  etc. — 
San  Diego  ambrosia; 
cojnments  due  by  5-19- 
99|  published  4-19-99 

INTERIOfl  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permaneiit  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
North  [lakota;  comments 

due   ly  5-17-99;  published 

4-15-99 
Ohio;  CDmmenfs  due  by  5- 

17-9S';  published  4-16-99 
West  V  rginia:  comments 

due  liy  5-20-99;  published 

4-20-&9 

NORTHEAST  DAIRY 
COMPAC^  COMMISSION 

Over-ordejr  price  regulations: 
Supply  management 
progrfem;  hearing; 
comrrjents  due  by  5-19- 
99:  pjjblished  4-19-99 

POSTAL  feERVICE 

Internatiortal  Mail  Manual: 
Priority  Vlail  Global 
Guars  nteed;  enhanced 


expedited  service  from 
selected  U.S.  locations  to 
selected  European 
countries;  comments  due 
by  5-19-99;  published  4- 
19-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Revised  transfer  agent  form 
and  related  rule; 
comments  due  by  5-17- 
99;  published  3-31-99 

TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrimination  on 
basis  of  disability: 
Wheelchairs  and  other 

assistive  devices; 

compensation  for  damage; 

comments  due  by  5-18- 

99;  published  2-17-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
de  Havilland;  comments  due 
by  5-21-99;  published  4- 
23-99 

Agusta  S.p.A.;  comments 

due  by  5-18-99;  published 

3-19-99 
AlliedSignal  Inc.;  comments 

due  by  5-19-99;  published 

4-19-99 
Boeing;  comments  due  by 

5-21-99;  published  4-26- 

99 
Fokker;  comments  due  by 

5-17-99;  published  4-16- 

99 
LET  Aeronautical  Wori<s; 

comments  due  by  5-19- 

99;  published  4-14-99 
New  Piper  Aircraft,  Inc.; 

comments  due  by  5-21- 

99;  published  3-23-99 


Pilatus  Aircraft  Ltd.; 
comments  due  by  5-19- 
99;  published  4-14-99 

Robinson  Helicopter  Co.; 
comments  due  by  5-21- 
99;  published  3-22-99 
Class  E  airspace;  comments 

due  by  5-17-99;  published 

4-1-99 
Class  E  airspace;  correction; 

comments  due  by  5-18-99; 

published  4-2-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  5-21-99; 
published  4-6-99 

TREASURY  DEPARTMENT 
Customs  Service 

Financial  and  accounting 

procedures: 

Duties,  taxes,  interest  and 
fees;  expanded  methods 
of  payment;  comments 
due  by  5-17-99;  published 
3-17-99 
Vessels  in  foreign  and 

domestic  trades: 

Vessel  equipment 
temporarily  landed  for 
repair;  comments  due  by 
5-17-99;  published  3-18- 
99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www .  access .  gpo .  gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  531/P.L.  106-26 

To  authorize  the  President  to 
award  a  gold  medal  on  behalf 
of  the  Congress  to  Rosa 
Parks  in  recognition  of  her 
contributions  to  the  Nation. 
(May  4,  1999;  113  Stat.  50) 

Last  List  May  4,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@iucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 

Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
sen/ice.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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CFR  CHECKLIST 


TMIe 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  t>een  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Sen/ice  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infomiation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Resen/ed) (869-034-<XX»l-1) 5.00 

3  (1997  Compilotron 
and  Ports  )00  and 
101)  (869-038-00002-4) 20.00 

4 (869-034-00003-7) 7.00 

5  Parts: 

1-699  (869-038-O0004-1) 37.00 

700-1 199  (869-034-00005-3) 26.00 

120O-End,  6(6 
Reserved)  (869-038-00006-7) 44,00 

7  Parts: 

1-26  (869-038-00007-5) 25.00 

27-52  (869-038-00008-3) 32.00 

53-209 (869-038-00009-1) 20.00 

210-299 (869-038-00010-5) 47.00 

300-399 (869-038-0001 1-3) 25.00 

400-699 (869-038-00012-1) 37.00 

700-899 (869-038-00013-0) 32.00 

900-999 (869-038-00014-8) 41.00 

1000-1 199  (869-034-00015-1) 44.00 

1200-1599  (869-038-00016-4) 34.00 

•1600-1899 (869-038-00017-2) 55.00 

1900-1939  (869-038-00018-1) 19.00 

1940-1949  (869-038-00019-9) 34.00 

1950-1999  (869-038-00020-2) 41.00 

2000-End (869-O38-O0021-1) 27.00 

8  (869-038-00022-9) 36.00 

9  Parts: 

1-199  (869-038-00023-7)  : 42.00 

200-End  (869-038-00024-5) 37.00 

10  Parts: 

0-50  (869-034-00025-8) 39.00 

51-199 (869-038-O0026-1) 34.00 

200-499 (869-038-00027-0) 33.00 

500-End  (869-038-00028-8) 43.00 

11  (869-038-0002-6)  20.00 

12  Parts: 

1-199  (869-O38-00030-0) 17.00 

200-219 (869-038-00031-8) 20.00 

220-299 (869-038-00032-6) 40.00 

300-499 (869-038-00033-4) 25.00 

500-599 (869-038-00034-2) 24.00 

•600-End  (869-038-00035-1) 45.00 

13  (869-038-00036-9) 25.00 


5  Jan.  1, 

1998 

'Jan.  1, 

1999 

sjan.  1, 

1998 

Jan,  1. 

1999 

Jan.  1, 

1998 

Jan.  1, 

IWV 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1. 

1V9V 

Jan.  1, 

1999 

Jan.  1, 

I9W 

Jan.  1, 

1999 

Jon.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1998 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1998 

Jan.  1, 

1999 

Jan.  1. 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1. 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1, 

1999 

14  Parts: 

1-59  (869-038-00037-7) 50.00  Jan.  1. 

60-139 (869-038-00038-5) 42.00  Jan.  1. 

140-199 (869-038-00039-3) 17.00  Jan.  1. 

200-1199  (869-034-00040-1) 29.00  Jon.  1. 

1200-End (869-038-00041-5) 24.00  Jan.  1, 

15  Parts: 

0-299  (869-038-00042-3) 25.00  Jan.  1, 

300-799 (869-038-00043- 1) 36.00  Jan.  1, 

800-£nd (869-038-00044-0) 24.00  Jan.  1. 

16  Parts: 

0-999  ..(869-038-00045-6) 32.00  Jan.  1, 

1000-£nd (869-038-00046-6) 37.00  Jan.  1. 

17  Parts: 

1-199  (869-034-00048-7) 27.00  Apr   1, 

200-239 (869-034-00049-5) 32.00  Apf.  1. 

240-End  (869-034-00050-9) 40.00  Apr.  1. 

18  Parts: 

1-399  (869-034-00051-7) 45.00  Apf.  1, 

400-End  (869-034-00052-5) 13.00  Apr.  1, 

19  Parts: 

1-140  (869-034-00053-3) 34.00  Apr.  1, 

141-199 (869-034-00054-1) 33.00  Apr.  1, 

200-End  (869-034-00055-0) 15.00  Apr.  1, 

20  Parts: 

1-399  (869-034-00056-8) 29.00  Apr.  1. 

400-499 (869-034-00057-6) 28.00  Apr.  1, 

500-End  (869-034-00058-4) 44.00  Apr.  1 

21  Parts: 

1-99  (869-034-00059-2) 21.00  Apr.  1. 

100-169 (869-034-00060-6) 27.00  Apr.  1, 

170-199 (869-034-00061-4) 28.00  Apr.  1, 

200-299 (869-034-00062-2) 9  00  Apr.  1, 

300-499 (869-034-00063-1) 50.00  Apr.  1, 

500-599 (869-034-00064-9) 28.00  Apr.  1. 

600-799 (869-034-00065-7) 9.00  Apr.  1, 

800-1299 (869-034-00066-5) 32.00  Apr.  1, 

1300-End (869-034-00067-3) 12.00  Apr.  1. 

22  Parts: 

1-299  (869-034-00068-1) 41.00  Apr.  1, 

300-End  (869-034-00069-0) 31.00  Apr.  1, 

23  (869-034-00070-3) 25.M  Apf.  1. 

24  Parts: 

0-199  (869-034-00071-1) 32.00        Apf.  1. 

200-499 (869-O34-O0072-0) 28.00  Apf.  1, 

500-699 (869-034-00073-8) 17.00        Apr.  1, 

700-1699  (869-034-00074-6) 45.00        Apf.  1, 

1700-End (869-034-00075-4) 17.W        Apr.  1, 

25  (869-034-00076-2) 42.00  Apf.  1, 

26  Parts: 

§§1.0-1-1.60  (869-034-00077-1) 26.00        Apr.  1, 

§§1.61-1.169 (869-034-00078-9) 48.00        Apr.  1, 

§§1.170-1.300 (869-034-00079-7) 31.00        Apr.  1, 

§§1.301-1.400 (869-034-00080-1) 23.00        Apr.  1, 

§§1.401-1.440 (869-034-00081-9) 39.M        Apr.  1, 

§§1.441-1.500  (869-034-00082-7)  29.00        Apr.  1. 

§§1.501-1.640 (869-034-00083-5) 27.00        Apr.  1, 

§§1.641-1.850 (869-034-00084-3) 32.00        Apr.  1. 

§§1.851-1.907  (869-034-00085-1) 36.00        Apf.  1, 

§§1908-1.1000  (869-034-00086-0) 35.00        Apr.  1, 

§§1.1001-1.1400  (869-034-00087-8) 38.00        Apr.  1. 

§§1.1401-End  (869-034-00088-6) 51.00        Apr.  1. 

2-29          (869-034-00089-4) 36.00        Apr.  1, 

30-39  (869-034-00090-8) 25.00        Apr.  1. 

40-49  (869-034-00091-6) 16.00        Apr.  1, 

50-299 (869-034-00092-4) 19.00        Apr.  1, 

300-499 (869-034-00093-2) 34.00        Apr.  1. 

500-599 (869-034-00094-1) 10.00        Apr.  1, 

600-End  (869-034-00095-9) 9.00        Apf.  1, 

27  Parts: 

1-199  (869-034-00096-7) 49.00        Apr.  1.  1998 


999 
999 
999 
998 
999 

999 
999 

999 

999 
999 

998 
998 
998 

998 
998 

998 
998 
998 

998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
998 

998 

998 
998 
998 
998 
998 

998 


998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


VI 


(§§  1900  fo 


99 ')  (869-034-00104-1) 44.00 


Tltl« 

200-£nd 

28  Parts 

0-42  

43-end  .. 

29  Parts 

0-99  

100-499. 
500-699. 
900-1899 
1900-191C 

1910. 
1910(§§l|910.1000to 

end)  . 
1911-19251 

1926  

1927-£nd 

30  Parts: 

1-199  ..,. 
200-699  . 
700-End  . 

31  Parts: 

0-199  

200-End  . 

32  Parts: 

1-39.  Vol. 

1-39,  Vol. 

1-39,  Vol.  I 

1-190  

191-399  ... 
400-629... 
630-699... 
700-799  ... 
800-End  .. 

33  Parts: 

1-124  

125-199  ... 
200-End  .. 

34  Parts: 

1-299  

300-399  .... 
400-€nd  ... 


35  

36  Parts 

1-199  

200-299  .. 
300-€nd  . 

37 

38  Parts: 

0-17  

18-£nd  .... 

39  


40  Parts: 

1-49  

50-51   

52  (52.01-52 
52(52.1019-*id) 
53-59  .. 

60  

61-62  .. 

63  

64-71  .. 
72-«0  .. 
81-85  ... 

86  

87-135  .. 

136-149 

150-189 

190-259 

260-265 
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Stock  Number  Price 

.  (869-034-00097-5) 17.00 

.  (869-034-00098-3) 36.00 

.(869-034-00099-1) 30.00 

.(869-034-00100-9) 2600 

(869-034-00101-7) 12  00 

(869-034-00102-5) 40.00 

(869-034-00103-3) 20.00 


,.(869-034-00105-0) 27  00 

.  (869-034-00 1 06-8)  17  00 

.  (869-034-00107-6) 3000 

.  (869-034-00108-4) 41.00 

.  (869-034-00 109-2) 33.00 

.(869-034-001 10-6) 29  00 

.  (869-034-001 IM) 33.00 

(869-034-00112-2) 20  00 

(869-034-001 13-1) 46.00 


15.00 

19.00 

18.00 

...  (869-034-001 14-9) 47  00 

...(869-034-00115-7) 5100 

...  (869-034-001 16-5) 33.00 

..  (869-034-001 17-3) 22  00 

..(869-034-00118-1) 26.00 

..  (869-034-001 19-0) 27.00 

..(869-034-00120-3) 29  00 

..(869-034-00121-1) 38.00 

..  (86W)34-00 122-0) 30.00 

(869-034-00123-8)  ....  27  00 

..(869-034-00124-6) 2500 

..  (869-034-00125-4) 44.00 

.(869-034-00126-2) 14.00 

.(869-034-00127-1) 20  00 

.(869-034-00128-9) 2100 

.  (869-034-00129-7) 35.00 

(869-034-00130-1) 27.00 

(869-034-00131-9) 34  00 

(869-034-00132-7) 39,00 

(869-034-00133-5) 23.00 


(869-034-00134-3) 31  00 

(869-034-00135-1) 2400 

018) (869-034-00136-0)  ...  28  00 

....  (869K)34-00137-8) 3300 

....(869-034-00138-6) 17  00 

....(869-034-O0139-4) 5300 

....(869-034-00140-8) 18  00 

....(869-034-00141-6)....  57  00 

....(869-034-00142-4)....  1100 

....  (869-034-00143-2) 36.00 

....(869-034-00144-1) 3100 

...  (869-034-00144-9) 53  00 

...(869-034-00146-7) 4700 

...  (869-034-00147-5)  37  00 

...  (869-034-O0148-3) 34  00 

...(869-034-00149-1) 23  00 

...(869-034-00150-9) 2900 


Revision  Date 

*Apr.  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1.  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

2July  1,  1984 

2  July  1,  1984 

2  July  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

"July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1.  1998 

July  1,  1998 

July  1,  1998 

July  1.  1998 

July  1,  1998 

July  I,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1.  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

Title 


33.00 
26.00 
33.00 
42.00 
41.00 
22.00 


14.00 
6.00 
4.50 

13.00 
9.50 


30.00 
48.00 

48.00 


30.00 


Stock  Numt>er 

266-299 (869-034-00151-3) 

300-399 (869-034-00152-1) 

'*00-424 (869-034-00 153-0) 

425-699 „ (869-034-00154-8) 

700-789 (869-034-00155-6) 

790-End  (869-034-00156-4) 

41  Chapters: 

1,  1-1  to  1-10 ,3  00 

1,  1-1 1  to  Appendix,  2  (2  Reserved)  ...!....!.".!.""..    13.00 

3—6 

7  

8 : ■ 

9 

10-17 

18,  Vol.  I,  Ports  1-5  ntvi 

18,  Vol.  II,  Parts  6-19 3^ 

18,  Vol.  Ill,  Ports  20-52  ." ,3  nn 

19-100 :.:;:: ;^gg 

':|°0  (869-034-00157-2) 13.00 

SI  -^ (869^)34-00158-1) 37.00 

'°2-200 (869-034-00158-9) 15  00 

201-End  (869-034-00160-2) 13.00 

42  Parts: 

\-J^- (869-034-00161-1) 34,00 

^29 (869-034-00162-9) 41,00 

'*30-End  (869-034-00163-7) 51.00 

43  Parts: 

1-999  (869-034-00164-5)  . 

1000-end  (869-034-00165-3)  ,. 

^  (869-034-00 166-1)  .. 

45  Parts: 

'-199  (869-034-00167-0)  ^ 

^^ITL, (869-034-00168-8) 18.00 

500-1199 (869-034-00169-6)  2900 

1200-End (869-034-00170-0) 39.00 

46  Parts: 

'■;^„ (869-034-00171-8) 26.00 

^'-69  (869-034-00172-6) 21.00 

SiL (869-034-00173-4) 8.00 

90:139 (869-034-00174-2) 26.00 

fO-  55 (869-034-00175-1) 14.00 

156-165 (869-034-00176-9)  1900 

i^!?? (869-034-00177-7) 25.00 

200-499 (869-034-001 78-5) 22  00 

500-End  (869-034-00179-3) 16.00 

47  Parts: 

^l^ (869-034-00180-7) 36.00 

20-39  (869-034-00181-5) 27  00 

^9  (869-034-00182-3) 24.00 

JO"^'  (869-034-00183-1) 37.00 

80-tnd  (869-034-00184-0) 40,00 

48  Chapters: 

■  (Paffs  1-51)  (869-034-00185-8)  ......  51  00 

1  (Ports  52-99)  (869-034-00186-6)  2900 

2  (Ports  201-299) (869-034-00187-4)  3400 

^, (869-034-00188-2) 29.00 

f:'^„ (869-034-00189-1) 32.00 

'5-28  (869-034-00190-4) 33.00 

29-End  (869-034-00191-2) 24.00 

49  Parts: 

]-^- (869-034-00192-1) 31.00 

00-'o5 (869-034-00193-9) 50  00 

If^l^ (869-O34-O0194-7) 1 1.00 

2°°:^ (869-034-00195-5) 46.00 

^^,00 (869^)34-00196-3) 54.00 

°0°:''^  (869-034-00197-1) 17.00 

1200-End (869-034-00198-0) 13.00 

50  Parts: 

';J^„- (869-034^)0199-8) 42.00 

200-599 (869-034-00200-5) 22.00 

600-End  (869-034-00201-3),.         33  00 


Price       Revision  Date 


July  I,  1998 
July  1,  1998 


July  1, 

July 

July 


1998 
1998 
1998 


July  1,  1998 

3July  1,  1984 

3 July  I,  1984 

3July  1,  1984 

3July  1,  1984 

^July  1,  1984 

3July  1,  1984 

3  July  1.  1984 

3July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3  July  1.  1984 

July  1,  1998 

July  1,  1998 

July  1.  1998 

July  1,  1998 


Oct.  1,  1998 
Oct,  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 

Oct,  1,  1998 
Oct.  1.  1998 
Oct.  1,  1998 
Oct,  1,  1998 

Oct.  1.  1998 
Oct.  I,  1998 
Oct.  1,  1998 
Oct,  1,  1998 
Oct,  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct,  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct,  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 


Oct.  1, 
Oct.  1, 
Oct.  1, 
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The  President 


25189 


Presidential  Documents 


Proclamation  7193  of  May  5,  1999 
National  Day  of  Prayer,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  our  earliest  days,  whether  in  times  of  joy  or  of  challenge,  Americans 
have  raised  their  hearts  and  voices  in  prayer.  On  the  Great  Plains,  American 
Indians  prayed  for  peace  and  for  blessings  upon  their  children  and  their 
friends.  The  Pilgrims  prayed  from  the  moment  they  first  set  foot  on  this 
continent.  Our  Nation's  founders  prayed  as  they  forged  a  democracy  based 
on  freedom  and  respect  for  human  rights.  Our  military  leaders  and  the 
millions  of  men  and  women  who  have  served  in  our  Armed  Forces  have 
prayed  in  the  midst  of  every  conflict  in  which  our  Nation  has  fought. 
And  so  it  continues  to  this  day,  as  Americans  of  every  race,  background, 
and  creed  pray  in  churches,  mosques,  synagogues,  temples,  and  their  own 
homes  for  guidance,  wisdom,  and  courage  in  confronting  the  challenges 
before  us. 

We  can  pray  openly  thanks  to  the  religious  freedom  guaranteed  for  us 
by  the  First  Amendment  to  the  Constitution.  That  freedom  and  the  diversity 
of  faiths  it  has  fostered  are  among  America's  most  important  achievements. 
They  have  made  our  Nation  a  beacon  for  generations  of  people  from  around 
the  world  who  have  traveled  here  seeking  to  worship  according  to  their 
conscience  without  fear  of  coercion  or  constraint. 

On  this  National  Day  of  Prayer,  observed  so  soon  after  the  tragedy  in  Littleton, 
Colorado,  and  the  tornadoes  that  devastated  communities  in  Kansas.  Texas, 
and  Oklahoma,  we  are  more  keenly  aware  than  ever  of  the  power  and 
solace  we  find  in  prayer.  Throughout  the  days  that  have  followed  the  deaths 
of  and  injury  to  so  many  of  our  fellow  citizens,  Americans  have  united 
in  prayer  for  those  who  died  or  were  harmed,  for  the  comfort  and  peace 
of  their  families,  for  the  wisdom  to  heal  our  society,  and  for  the  strength 
to  overcome  such  tragedies.  For  as  Martin  Luther  King.  Jr.,  so  eloquently 
said,  "When  our  days  become  dreary  with  low-hovering  clouds  of  despair, 
and  when  our  nights  become  darker  than  a  thousand  midnights,  let  us 
remember  that  there  is  a  creative  force  in  this  universe  ...  a  power  that 
is  able  to  make  a  way  out  of  no  way  and  transform  dark  yesterdays  into 
bright  tomorrows." 

The  Congress,  by  Public  Law  100-307,  has  called  on  our  citizens  to  reaffirm 
the  role  of  prayer  in  our  society  and  to  honor  the  religious  diversity  our 
freedom  permits  by  recognizing  annually  a  "National  Day  of  Prayer." 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  6.  1999.  as  a  National  Day  of  Prayer. 
I  encourage  the  citizens  of  this  great  Nation  to  pray,  each  in  his  or  her 
own  manner,  seeking  strength  from  God  to  face  the  problems  of  today, 
requesting  guidance  for  the  uncertainties  of  tomorrow,  and  giving  thanks 
for  the  rich  blessings  that  our  country  has  enjoyed  throughout  its  history. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twenty-third. 


IXnAJs^fUOA  ^^W^idt^CA/s 


(FR  Doc.  19-12012 
Filed  S-ll-49:  B:4S  am) 
Billing  code  319S-01-P 
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Proclamation  7194  of  May  5,  1999 
Mother's  Day  1999 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

There  is  nothing  more  precious  than  the  bond  between  a  mother  and  her 
child.  With  unconditional  love  and  infinite  patience,  our  mothers  nurture 
us  throughout  our  lives,  helping  us  to  meet  life's  challenges  and  achieve 
our  dreams.  Mothers— wrhether  biological  or  adoptive,  foster  or  stepmothers- 
are  the  cornerstones  of  our  families,  and  our  families  are  the  foundation 
of  our  Nation.  Mothers  are  the  bridges  that  link  America's  best  promise 
to  its  brightest  reality. 

The  role  of  women  has  changed  dramatically  in  the  last  half-century,  bringing 
exciting  new  opportunities  as  well  as  fresh  challenges.  Today,  our  mothers 
can  be  mayors  and  managers,  heads  of  households  and  homemakers — yet 
they  still  make  us  the  center  of  their  lives  and  the  focus  of  their  love. 
Regardless  of  whether  they  work  inside  or  outside  the  home,  we  still  turn 
to  our  mothers  when  we  need  reassurance,  advice,  or  comfort.  Devotion 
and  love,  loyalty  and  selflessness— these  are  the  traits  that  define  mother- 
hood. 

For  85  years,  we  have  reserved  the  second  Sunday  in  May  as  a  special 
day  to  honor  our  mothers  for  their  strength,  nobility,  and  generosity.  In 
so  many  ways,  we  owe  our  successes— and  those  of  our  Nation— to  the 
loving  influence  of  our  mothers.  Although  we  can  never  repay  them  for 
their  gift  of  life  and  love,  we  can  honor  them  in  person  or  cherish  their 
beloved  memory.  The  Congress,  by  a  joint  resolution  approved  May  8,  1914 
(38  Stat.  770),  has  designated  the  second  Sunday  in  May  of  each  year 
as  "Mother's  Day"  and  requested  the  President  to  call  for  its  appropriate 
observance. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  9,  1999,  as  Mother's  Day.  I  urge 
all  Americans  to  express  their  love  and  appreciation  for  their  mothers  on 
this  day  and  every  day  and  to  observe  the  day  with  appropriate  ceremonies 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twenty-third. 


IXjlAJ^AJPUOA  ^Jt^j^^ 


[FR  Doc.  99-12013 
Filed  5-10-99;  8:45  am] 
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Rules  and  Regulations 


Federal  Register 

Vol.  64,  No.  90 
Tuesday,  May  11,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eflect.  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1079 

[DA-0»-«2I 

Milk  in  the  Iowa  Ma^eting  Area 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  revises  certain 
sections  of  the  Iowa  Federal  milk  order 
for  the  months  of  April,  May,  and  June 
1999  in  regard  to  the  percentage  of  a 
supply  plant's  receipts  that  must  be 
delivered  to  fluid  milk  plants  in  order 
to  qualify  the  supply  plant  for  pooling. 
A  pool  supply  plant  regulated  under  the 
lovra  order  ((Drder  79)  requested  that  the 
percentages  for  the  months  of  April 
through  August  1999  be  reduced  by  10 
percentage  points,  from  20  percent  to  10 
percent.  In  a  separate  action,  the  period 
of  time  for  commenting  on  the  proposed 
revision  for  the  months  of  June,  July  and 
August  1999  is  being  reopened  and 
extended. 

EFFECTIVE  DATES: 

1.  The  amendment  numbered  2  is 
effective  April  1. 1999,  through  May  31. 
1999. 

2.  The  amendment  numbered  3  is 
effective  June  1,  1999,  through  Jime  30, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Programs, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456. 
Washington,  DC  20090-6456,  (202)  720- 
2357,  e-mail  address 
connie.brenner^usda.gov. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Rule:  Issued  April 
14,  1999;  published  April  19,  1999  (64 
FR  19071). 


The  Etepartment  is  issuing  this  final 
rule  in  conftMmance  with  Executive 
Order  12866. 

This  final  rtile  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (the  "Act"),  as 
amended  (7  U.S.C.  601-674),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
comt.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consuleration 

In  accordance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C  601  et  seq.).  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  poimds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 


purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  February  1999,  3,788 
dairy  farmers  were  producers  under  the 
Iowa  order.  Of  these,  3,714  producers 
(i.e.,  98  percent)  were  considered  small 
businesses,  having  monthly  milk 
production  under  326.000  pounds.  A 
further  breakdown  of  the  monthly  milk 
production  of  the  producers  on  the 
order  during  February  1999  was  as 
follows:  2,804  produced  less  than 
100,000  pounds  of  milk;  776  produced 
between  100,000  and  200,000;  134 
produced  between  200,000  and  326,000; 
and  74  produced  over  326,000  pounds. 
During  the  same  month,  1 1  handlers 
were  pooled  imder  the  order.  Five  were 
considered  small  businesses. 

The  reduction  of  the  required  supply 
plant  shipping  percentage  by  10 
percentage  points  for  the  months  of 
April  and  May  and  by  5  percentage 
points  for  the  month  of  June  1999  would 
allow  the  milk  of  producers 
traditionally  associated  with  the  Iowa 
market  to  continue  to  be  pooled  and 
priced  under  the  order.  TTie  revision 
would  lessen  the  likelihood  that  more 
milk  shipments  to  pool  plants  might  be 
required  under  the  order  than  are 
actually  needed  to  supply  the  fluid  milk 
needs  of  the  market  and  would  result  in 
savings  in  hauling  costs  for  handlers 
and  producers. 

This  revision  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  and  the  provisions  of 
§  1079.7(b)(1)  of  the  Iowa  Federal  milk 
order. 

Issuance  of  Notice  of  Proposed  Revision 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (64 
FR  19071)  concerning  a  proposed 
reduction  in  the  percentage  of  a  supply 
plant's  receipts  that  must  be  delivered 
to  fliiid  milk  plants  to  qualify  a  supply 
plant  for  pooling  under  the  Iowa  order. 
The  revisions  were  proposed  to  be 
effective  for  the  months  of  April  through 
August  1999.  The  public  was  afforded 
the  opportunity  to  comment  on  the 
proposed  reduction  by  submitting 
written  data,  views  and  arguments  by 
April  26,  1999. 

One  comment  partly  supporting  the 
proposed  revision  was  received. 


Statement  of  Consideration 

This  document  revises  certain 
provisions  of  the  Iowa  Federal  milk 
order  iii  regard  to  the  percentage  of  a 
supply  plant's  receipts  of  milk  that  must 
be  delivered  to  fluid  milk  plants  in 
order  ta  qualify  the  supply  plant  for 
poolino.  A  proposal  to  reduce  the 
percenteges  by  10  percentage  points 
from  20  percent  to  10  percent  for  the 
months  of  April  through  August  1999 
was  requested  by  Beatrice  Cheese,  Inc. 
(Beatride),  a  proprietary  manufacturer  of 
dairy  products  in  Fredericksburg,  Iowa, 
regulatad  under  Order  79  as  a  pool 
supply  plant.  Beatrice  states  that  the 
decreas  i  is  warranted  due  to  the  fact 
that  ravr  milk  supplies  from  outside  of 
Iowa's  Iraditional  procurement  area 
result  in  a  supply  of  milk  for  the  market 
that  ex(  eeds  the  needs  of  the  fluid  milk 
plants  in  Federal  Order  79,  and  that 
these  available  supplies  have  replaced 
milk  shipped  to  distributing  plants  by 
Beatricd.  Beatrice  further  contends  that 
the  reduction  would  allow  the  milk  of 
dairymm  who  historically  have 
supplie  d  the  market  to  continue  to  be 
pooled  under  the  Federal  order  and 
would  also  prevent  uneconomic  milk 
movemsnts. 

Comi  lents  from  Anderson-Erickson 
Dairy  Company,  a  pool  distributing 
plant  regulated  under  Order  79,  did  not 
oppose  the  proposed  10-percentage 
point  reduction  for  the  months  of  April 
and  May,  but  proposed  a  reduction  of 
no  mor  j  than  5  percentage  points  for 
June  an  d  opposed  immediate  action  to 
reduce  the  percentage  for  the  months  of 
July  anil  August  1999.  According  to 
Anders  jn-Erickson,  the  milk  supply 
situation  in  Iowa  is  volatile  and  the 
summer  could  likely  lead  to  a  marketing 
scenari )  different  from  the  one  posited 
by  Beatrice. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 
forth  in  the  aforesaid  notice  and  other 
availab  e  information,  it  is  hereby  found 
and  del  ermined  that  the  supply  plant 
shippir  g  percentage  requirements  for 
pool  supply  plants  §  1079.7(b)  should  be 
decreased  10  percentage  points  during 
the  moi  iths  of  April  and  May  1999,  and 
5  percentage  points  during  June  1999. 
The  les  ser  reduction  for  the  month  of 
June  re  lects  historical  production 
patterns.  The  volume  of  milk  associated 
with  the  Iowa  market  generally  starts  to 
decling  for  the  month  of  June  and 
declines  even  further  during  the  months 
of  July  jnd  August.  In  a  separate 
document  published  in  the  Federal 
Regist^.  the  time  for  filing  comments 
regarding  the  proposed  revision  of  the 
shipping  plant  percentage  under  Order 
79  is  b(  ing  reopened  and  extended  until 


June  14.  This  further  opportunity  to 
submit  comments  should  be  sufficient 
to  determine  whether  a  further 
reduction  in  the  pool  supply  plant 
shipping  percentage  of  5  percent  is 
appropriate  for  June  and  whether  any 
reduction  is  necessary  for  the  months  of 
July  and  August  1999. 

It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  revision  is  necessary  to  reflect 
current  marketing  conditions  and  to 
maintain  orderly  marketing  conditions 
in  the  marketing  area  for  the  months  of 
April  1999  through  Jime  1999; 

(b)  This  revision  does  not  require  of 
persons  affected  substantial  or  extensive 
preparation  prior  to  the  effective  date; 
and 

(c)  Notice  of  the  proposed  revision 
was  given  interested  parties  and  they 
were  afforded  opportimity  to  file  written 
data,  views,  or  arguments  concerning 
this  temporary  i'evision.  One  comment 
supporting  the  revision  was  received. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
less  than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1079  is  amended 
as  follows: 

PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  The  authority  for  7  CFR  Part  1079 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§1079.7    [Amended] 

2.  In  §  1079.7,  paragraph  (b),  the 
introductory  text  is  amended  by  revising 
the  words  "20  percent"  to  read  "10 
percent"  effective  April  1,  1999,  through 
May  31.1999. 

3.  In  §  1079.7,  paragraph  (b),  the 
introductory  text  is  amended  by  revising 
the  words  "20  percent"  to  read  "15 
percent"  effective  Jime  1, 1999,  through 
June  30,  1999. 

Dated:  May  5, 1999. 
Richard  M.  McKee, 

Deputy  Administrator.  Dairy  Programs. 
(FR  Doc.  99-11767  Filed  5-7-99;  8:45  am) 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  97-NM-100-AD;  Amendment 
39-11162;  AD  99-10-09] 

PIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  747-200,  and  747-SP 
Series  Airplanes  and  Military  Type  E- 
4B  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100,  -200,  and  747-SP  series  airplanes 
and  military  type  E-4B  airplanes,  that 
requires  repetitive  inspections  to  detect 
cracking  of  the  wing  front  spar  web,  and 
repair  of  cracked  structure.  This 
amendment  also  provides  for  optional 
terminating  action  for  the  repetitive 
inspection  requirements.  This 
amendment  is  prompted  by  reports 
indicating  that  fatigue  cracks  were 
found  on  the  aft  surface  of  the  wing 
front  spar  web.  The  actions  specified  by 
this  AD  are  intended  to  detect  and 
correct  such  fatigue  cracking,  which 
could  result  in  a  fuel  leak,  and 
consequent  increased  risk  of  a  fire. 
DATES:  Effective  June  15, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  15, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson.  Aerospace 
Engineer.  Airframe  Branch.  ANM-120S. 
FAA.  Transport  Airplane  Directorate. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771; fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 


Federal  Register / Vol.  64.  No.  90 /Tuesday.  May  11.  1999 /Rules  and  Regulations  2519.«i 


Model  747-100,  -200,  and  747-SP 
series  airplanes  and  military  type  E-4B 
airplanes  was  published  in  the  Federal 
Register  on  May  28,  1998  (63  FR  29151). 
That  action  proposed  to  require 
repetitive  inspections  to  detect  cracking 
of  the  wing  front  spar  web,  and  repair 
of  cracked  structure.  That  proposal  also 
provided  for  optional  terminating  action 
for  the  repetitive  inspection 
requirements. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule,  and  one  commenter  has 
no  objection  to  the  proposed  rule. 

Request  to  Allow  Use  of  Additional 
Service  Information 

Two  commenters  request  that  the 
proposed  rule  be  revised  to  allow 
inspection  and  modification  of  the  wing 
front  spar  web  to  be  accomplished  in 
accordance  with  the  original  issue  of 
Boeing  Alert  Service  Bulletin  747- 
57A2303.  dated  December  19.  1996.  The 
notice  of  proposed  rulemaking  (NPRM) 
proposed  to  require  inspection  and 
modification  of  the  wing  front  spar  web 
in  accordance  with  only  Boeing  Service 
Bulletin  747-5 7A2303,  Revision  1, 
dated  September  25,  1997.  The 
commenters  point  out  that  Boeing 
Service  Bulletin  747-57A2303,  Revision 
1,  states  that  no  more  work  is  necessary 
for  airplanes  inspected  or  modified  in 
accordance  with  the  original  issue  of  the 
service  bulletin.  One  of  the  commenters 
states  that  revising  the  final  rule  to 
allow  inspection  and  modification  of 
the  wing  front  spar  web  in  accordance 
with  the  original  issue  of  the  service 
bulletin  would  preclude  the  need  for 
affected  operators  to  obtain  approval  for 
an  alternative  method  of  compliance. 

The  FAA  concurs  with  the 
commenters'  request  to  allow  inspection 
and  modification  of  the  wing  front  spar 
web  in  accordance  with  the  original 
issue  of  Boeing  Alert  Service  Bulletin 
747-57A2303.  The  FAA  has  reviewed 
the  original  issue  of  the  service  bulletin 
and  determined  that  the  procedures  in 
the  original  issue  are  substantially 
similar  to  those  described  in  Revision  1. 
Therefore,  "NOTE  2"  has  been  added  to 
this  final  rule  to  specify  that  inspections 
and  modifications  accomplished  prior 
to  the  effective  date  of  this  AD  in 
accordance  with  the  original  issue  of 
Boeing  Alert  Service  Bulletin  747- 
57A2303  are  considered  acceptable  for 
compliance  with  this  AD. 


Request  to  Terminate  Repetitive 
Inspections  Required  by  AD  95-02-15 

One  commenter  requests  that  the 
proposal  (Docket  number  97-NM-l  GO- 
AD) be  revised  to  state  that,  if  the 
terminating  action  proposed  in  the 
NPRM  (replacement  of  the  wing  front 
spar  web  writh  a  new  shot-peened  wing 
front  spar  web)  is  accomplished,  certain 
inspections  outboard  of  front  spar 
station  inboard  (FSSI)  669  that  are 
currently  required  by  AD  95-02-15, 
amendment  39-9134  (60  FR  9613, 
March  21,  1995),  are  no  longer 
necessary.  The  commenter  points  out 
that  the  subject  area  in  the  proposal 
overlaps  considerably  with  the  subject 
area  of  AD  95-02-15.  The  commenter 
also  states  that  a  similar  revision  should 
be  made  to  the  NPRM  for  docket 
number  97-NM-82-AD,  which 
proposed  the  supersedure  of  AD  95-02- 
15,  to  state  that  certain  inspections 
outboard  of  FSSI  669  are  no  longer 
necessary  if  the  replacement  of  the  wing 
front  spar  web  with  a  new  shot-peened 
wing  front  spar  web  is  accomplished  in 
accordance  with  this  AD.  The 
commenter  states  that  addressing  the 
area  of  overlap  in  the  final  rule  would 
preclude  the  need  for  affected  operators 
to  obtain  FAA  approval  for  an 
alternative  method  of  compliance  for 
the  inspections  of  the  subject  area  of  AD 
95-02-15. 

The  FAA  partially  concurs  with  the 
commenter's  request  to  revise  the 
NPRM's  for  docket  numbers  97-NM- 
82-AD  and  97-NM-lOO-AD.  On  July 
15,  1998,  the  FAA  issued  AD  98-15-21, 
amendment  39-10672  (63  FR  39487, 
dated  July  23, 1998),  which  supersedes 
AD  95-02-15.  Because  that  AD  has 
already  been  issued,  no  revision  to  that 
final  rule  will  be  made  at  this  time. 
However,  the  FAA  concurs  that 
accomplishment  of  the  optional 
terminating  action  specified  in  this  final 
rule  would  eliminate  the  need  for 
inspections  in  accordance  with  AD  98- 
15-21  for  the  modified  area  only  (i.e., 
FSSI  669  to  FSSI  697  inclusive). 
Therefore,  paragraph  (c)  of  this  final 
rule  has  been  revised  to  state  that 
replacement  of  the  affected  wing  front 
spar  web  with  a  new  shot-peened  wing 
front  spar  web  in  accordance  with 
Boeing  Service  Bulletin  747-57A2303, 
Revision  1,  constitutes  terminating 
action  for  repetitive  inspections  in 
accordance  with  AD  98-15-21  for  the 
modified  area  only.  In  addition,  "NOTE 
3"  has  been  added  to  this  final  rule  to 
clarify  that  the  area  subject  to  the 
optional  terminating  action  specified  in 
paragraph  (c)  of  this  final  rule  overlaps 
with  part  of  the  wing  front  spar  that  is 
the  subject  of  AD  98-15-21. 


Request  to  Approve  Alternative  Method 
of  Compliance  for  Terminating  Action 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  allow 
modifications  of  the  wing  front  spar  web 
accomplished  previously  in  accordance 
with  Boeing  Service  Letter  747-SL-57- 
084-C.  dated  October  12.  1996,  and 
Boeing  Repair  Drawing  112U8040,  to  be 
considered  terminating  action  for  the 
requirements  of  this  AD.  The 
commenter  states  that  such  a 
modification  was  coordinated  through 
the  manufacturer,  and  the  commenter 
has  accomplished  the  modification  on 
several  of  its  airplanes. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  approve  an 
alternative  method  of  compliance  for 
the  terminating  action.  The  service  letter 
and  repair  drawing  referenced  by  the 
commenter  are  not  approved  by  the 
FAA.  Therefore,  the  FAA  finds  thaf 
modifications  accomplished  in 
accordance  with  these  data  may  not  be 
adequate  to  ensure  that  the  unsafe 
condition  is  adequately  addressed.  In 
addition,  the  FAA  finds  that  adding 
such  an  alternative  method  of 
compliance  for  the  terminating  action  to 
the  final  rule  would  unduly  complicate 
this  AD  action  and  may  be  confusing  to 
some  operators.  However,  the  operator 
may  request  approval  of  an  alternative 
method  of  compliance  in  accordance 
writh  paragraph  (d)  of  the  final  rule.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Explanation  of  Changes  Made  to  the 
Proposal 

The  FAA  has  revised  paragraph  (b)(2) 
of  the  final  rule  to  add  a  provision  that 
allows  repair  of  any  crack  in  the  subject 
area  to  be  accomplished  in  accordance 
with  data  meeting  the  type  certification 
basis  of  the  airplane  approved  by  a 
Boeing  Company  Designated 
Engineering  Representative  who  has 
been  authorized  by  the  FAA  to  make 
such  findings. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  writh  the  changes 
described  previously.  The  FAA  has 
determined  that^these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  190 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
95  airplanes  of  U.S.  registry  will  be 
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impact  figure  discussed 
based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requ  rements  of  this  AD  action,  and 
that  no  c  perator  would  accomplish 
those  ac  ions  in  the  future  if  this  AD 
were  nol  adopted. 

Shoul  1  an  operator  elect  to 
accompl  ish  the  optional  terminating 
modification,  it  would  take 
approxii  lately  518  work  hours  per 
airplane  to  accomplish  the  modification, 
at  an  av«  rage  labor  rate  of  $60  per  work 
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Regulate  ry  Impact 

The  re  ^ulations  adopted  herein  will 


substantial  direct  effects  on  the 


States,  0  1  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  d  stribution  of  power  and 
responsi  jilities  among  the  various 
levels  of  government.  Therefore,  in 
accordai  ce  with  Executive  Order  12612, 
it  is  dete  rmined  that  this  final  rule  does 
not  have  sufficient  federalism 
implicat  ons  to  warrant  the  preparation 
of  a  Fed(  ralism  Assessment. 

For  th((  reasons  discussed  above,  I 
certify  tl  at  this  action  (1)  is  not  a 
"significint  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significint  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1103'  \.  February  26,  1979);  and  (3) 
will  not  lave  a  significant  economic 
impact,  positive  or  negative,  on  a 


al  number  of  small  entities 


under  th  j  criteria  of  the  Regulatory' 
Flexibili  y  Act.  A  final  evaluation  has 
been  pre  sared  for  this  action  and  it  is 
containe  i  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  a :  the  location  provided  under 
the  capti  3n  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  tra  asportation.  Aircraft,  Aviation 
safety,  Ir  corporation  by  reference. 
Safety. 

Adoptioi  I  of  the  Amendment 

Accor(  ingly,  pursuant  to  the 
authorit]  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-10-09  Boeing:  Amendment  39-11162. 
Docket  97-NM-lOO-AD. 

Applicability:  Model  747-100,  747-200, 
and  747-SP  series  airplanes  and  military 
type  E-4B  airplanes;  as  listed  in  Boeing 
Service  Bulletin  747-57A2303,  Revision  1, 
dated  September  25,  1997;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Inspections  and  modifications 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-57A2303,  dated 
December  19,  1996.  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this 
amendment. 

To  detect  and  correct  fatigue  cracking  of 
the  wing  front  spar  web,  which  could  result 
in  a  fuel  leak,  and  consequent  increased  risk 
of  a  fire,  accomplish  the  following: 

Initial  and  Repetitive  Inspections 

(a)  Perform  an  ultrasonic  inspection  to 
detect  cracking  of  the  wing  front  spar  web  at 
the  fastener  rows  behind  and  between  the 
upper  link  fittings  for  the  number  2  and  3 
engine  struts,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-57A2303,  Revision  1, 
dated  September  25,  1997,  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  identified  as  Group  1,  2, 
3.  or  5  in  the  alert  service  bulletin:  Inspect 
prior  to  the  accumulation  of  12,500  total 
flight  cycles,  or  within  15  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  2,200  flight  cycles. 

(2)  For  airplanes  identified  as  Group  4,  6, 
7,  8,  9,  or  10  in  the  alert  service  bulletin: 
Inspect  prior  to  the  accumulation  of  18,000 


total  flight  cycles,  or  within  15  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  later.  Repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  3,000  flight  cycles. 

Corrective  Actions 

(b)  If  any  crack  is  found  during  any 
insf)ection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(1)  Accomplish  the  terminating  action  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
57A2303,  Revision  1,  dated  September  25, 
1997.  Accomplishment  of  this  action 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD;  or 

(2)  Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate;  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
AGO,  to  make  such  findings.  For  a  rejjair 
method  to  be  approved  by  the  Manager, 
Seattle,  AGO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Optional  Terminating  Action 

(c)  Replacement  of  the  affected  wing  front 
spar  web  with  a  new  shot-peened  wing  front 
spar  web  in  accordance  with  the 
Accomplishment  Insthictions  of  Boeing 
Service  Bulletin  747-57A2303,  Revision  1, 
dated  September  25,  1997,  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD,  and,  for 
the  modified  area  only,  for  the  repetitive 
inspection  requirements  of  AD  98-15-21, 
amendment  39-10672. 

Note  3:  The  area  subject  to  the  optional 
terminating  action  specified  in  paragraph  (c) 
of  this  AD  overlaps  with  part  of  the  wing 
front  spar  that  is  the  subject  of  AD  98-15- 
21. 

Alternative  Method  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Boeing  Service 
Bulletin  747-57A2303,  Revision  1,  dated 
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September  25, 1997.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
June  15, 1999. 

Issued  in  Renton,  Washington,  on  May  3, 
1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  99-11618  Filed  5-10-99;  8:45  am) 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-286-AD;  Amendment 
39-11163;  AD  99-10-10] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-200,  -300,  and  -400  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
200,  -300,  and  -400  series  airplanes, 
that  requires  replacement  of  fuse  pins  in 
the  upper  link,  midspar  fittings,  and 
diagonal  brace  of  the  nacelle  strut  with 
new  corrosion-resistant  pins.  This 
amendment  is  prompted  by  reports  of 
cracked  fuse  pins  in  the  upper  link, 
midspar  fittings,  and  diagonal  brace  of 
the  nacelle  strut  due  to  fatigue  and 
corrosion.  The  actions  specified  by  this 
AD  are  intended  to  prevent  cracking  or 
corrosion  of  the  fuse  pins  of  the  nacelle 
strut,  which  could  resuh  in  failure  of 
the  fuse  pin  and  strut-to-wing 
attachment,  and  consequent  loss  of  the 
strut  and  separation  of  the  engine  from 
the  airplane. 

DATES:  Effective  June  15, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  15. 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  IX!. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA.  Transport  Airplane  Directorate, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-200,  -300,  and  -400  series 
airplanes  was  published  in  the  Federal 
Register  on  February  18,  1999  (64  FR 
8024).  That  action  proposed  to  require 
replacement  of  fuse  pins  in  the  upper 
link,  midspar  fittings,  and  diagonal 
brace  of  the  nacelle  strut  with  new 
corrosion-resistant  pins. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

One  commenter  supports  the 
proposed  rule.  The  second  commenter 
states  that  the  proposed  rule  will  have 
no  impact  on  it;  therefore,  the 
commenter  supports  the  proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  282 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
43  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  105  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $270,900,  or  $6,300  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  irom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g.i,  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-10-10  Boeing:  Amendment  39-11163. 
Docket  98-NM-286-AD. 
Applicability:  Model  747-200  and  -300 
series  airplanes  equipped  with  General 
Electric  Model  CF6-80C2  series  engines,  and 
Model  747-400  series  airplanes;  as  listed  in 
Boeing  Service  Bulletin  747-54-2155, 
Revision  2,  dated  June  6, 1996,  certificated  in 
any  category;  except  those  airplanes  on 
which  modifications  of  the  strut/wing 
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structure  have  been  accomplished  in 
accordc  nee  either  of  the  following  AD's: 

•  AE  95-13-05.  amendment  39-9285  (60 
FR  333;  13,  June  28,  1995),  or 

•  AE  95-13-06,  amendment  39-9286  (60 
FR  333:  8,  June  28.  1995). 

Note  b ;  This  AD  applies  to  each  airplane 
in  the  preceding  applicability 
regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in 
subject  to  the  requirements  of  this 
airplanes  that  have  been  modified, 
or  repaired  so  that  the  performance 
T(  quirements  of  this  AD  is  affected,  the 
or  must  request  approval  for  an 
method  of  compliance  in 
with  paragraph  (c)  of  this  AD. 
req^iest  should  include  an  assessment  of 
of  the  modification,  alteration,  or 
the  unsafe  condition  addressed  by 
and,  if  the  unsafe  condition  has  not 
li  [ninated,  the  request  should  include 
profKJsed  actions  to  address  it. 
'iance:  Required  as  indicated,  unless 
ished  previously, 
prevent  cracking  or  corrosion  of  the 
of  the  nacelle  strut,  which  could 
failure  of  the  fuse  pin  and  strut-to- 
atltchmenl,  and  consequent  loss  of  the 
separation  of  the  engine  from  the 
accomplish  the  following: 
in  10  months  after  the  effective 
is  AD.  replace  the  fuse  pins  in  the 
ik,  midspar  fittings,  and  diagonal 
of  [the  nacelle  strut  with  new  corrosion- 
pins,  in  accordance  with  the 
ishment  Instructions  of  Boeing 
lulletin  747-54-2155,  Revision  2. 
6,  1996. 


identifi  ;d 
provisi(  in 
otherwise  i 
the  area 
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Service 
Septem 
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Replacement  of  the  fuse  pins 

"  prior  to  the  effective  date  of 
n  accordance  with  the 
ishment  Instructions  of  Boeing 
ulletin  747-54-2155,  dated 
23, 1993,  or  Revision  1.  dated 
8,  1994,  is  considered  acceptable 
iance  with  the  applicable  action 
in  this  amendment. 
All  fuse  pins  in  the  strut  do  not 
replaced  at  the  same  time; 
the  fuse  pins  do  have  to  be  replaced 
specified  in  Boeing  Service 
747-54-2155,  Revision  2,  dated  June 


J 
ler 


l« 


,as 


(b)  Accomplishment  of  the  replacement  of 
the  fuse  )ins  specified  in  paragraph  (a)  of 
this  AD  (  onstitutes  terminating  action  for  the 
repetitiv ;  inspections  of  the  fuse  pins  of  the 
upper  link,  required  by  AD  97-14-06, 
amendment  39-10064;  of  the  fuse  pins  of  the 
midspar  fitting,  required  by  AD  92-24-51, 
amendment  39-8439;  and  of  the  fuse  pins  of 
the  diag(  nal  brace,  required  by  AD  93-03-14, 
amendment  39-8518. 

Altemat  ve  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustme  nt  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  a  )proved  by  the  Manager,  Seattle 
Aircraft  ( ;ertification  Office  (AGO),  FAA, 
Transpoi  t  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropri  ite  FAA  Principal  Maintenance 
Inspectoi .  who  may  add  comments  and  then 
send  it  tq  the  Manager,  Seattle  AGO. 


Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi-om  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Sp>ecial  flight  ptermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2155,  Revision  2,  dated  June  6, 1996. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  GFR  part  51.  Gopies  may  be  obtained 
from  Boeing  Gommercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
June  15, 1999. 

Issued  in  Renton,  Washington,  on  May  3, 
1999. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  9&-11616  Filed  5-10-99;  8:45  am) 
BiLUNO  cooe  4giO-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  99-SW-09-AD;  Amendment 
39-11168;  AD  99-10-15] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332L2 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  AS332L2  helicopters.  This 
action  requires  inspecting  each  main 
rotor  head  drag  damper  (damper)  for  a 
tear,  crack,  or  bonding  separation  in  the 
elastomer  and,  if  necessary,  replacing 
the  damper  with  an  airworthy  damper. 
This  amendment  is  prompted  by  a 
report  of  increased  helicopter  vibration 
in  flight  that  was  traced  to  the 
delamination  of  the  elastomer  on  a 
damper.  This  condition,  if  not  corrected, 
could  result  in  failure  of  a  damper  and 


subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  May  26, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  12,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-09- 
AD,  2601  Meacham  Blvd.  Room  663, 
Fort  Worth,  Texas.  Comments  may  be 
inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  hohdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mathias,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111,  telephone  (817) 222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  has  notified  the  FAA  that  an 
unsafe  condition  may  exist  on 
Eurocopter  France  Model  AS332L2 
helicopters.  The  DGAC  advises  that  it 
has  received  a  report  of  damper 
elastomer  impending  separation  on  this 
model  helicopter. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  AS332L2  helicopters  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  a  damper.  This  AD 
requires  inspecting  each  damper  for  a 
tear,  crack,  or  bonding  separation  in  the 
elastomer  and,  if  necessary,  replacing 
the  damper  with  an  airworthy  damper. 

None  of  the  Model  AS332L2 
helicopters  affected  by  this  action  are  on 
the  U.S.  Register.  All  helicopters 
included  in  the  applicabihty  of  this  rule 
are  operated  by  non-U. S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
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unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject 
helicopters  are  imported  and  placed  on 
the  U.S.  Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiu^,  it  would  require 
approximately  %  of  a  work  hour  to 
accomplish  each  of  the  inspections 
initially  and  to  replace  unairworthy 
parts  at  an  average  labor  rate  of  $60  per 
work  hour.  Required  parts  would  be 
approximately  $4,000  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  is  estimated  to  be 
$4,040  per  helicopter. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days  after  publication  in  the 
Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  nimiber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
wrill  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  foUovdng 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-09-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  notice 
and  prior  public  comment  are 
unnecessary  in  promulgating  this 
regulation;  and,  therefore,  it  can  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft  since  none  of  these 
model  helicopters  are  registered  in  the 
United  States.  It  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g3.  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
AD  99-10-15    Eurocopter  France: 

Amendment  39-11168.  DcxJtet  No.  99- 

SW-09-AD. 

Applicability:  AS332L2  helicopters,  with 
main  rotor  head  drag  damper,  part  number 
(P/N)  332A311980-02,  having  elastomeric 
bearings  P/N  J19084-4,  installed,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  delamination  of  an  elastomeric 
bearing  that  could  result  in  feilure  of  a  main 
rotor  head  drag  damper  (damper)  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  10  hours  time-in-service  (TIS), 
inspect  each  damper,  P/N  332A31 1980-02, 
for  a  tear,  crack,  or  bonding  separation  in  the 
elastomer  as  follows:  (See  Figure  1.) 

(1)  Separate  the  elastomer  in  Area  A 
(outside  reinforcement)  and  in  area  B  (inside 
reinforcement). 

(2)  If  a  tear,  crack,  or  bonding  separation 
is  found,  replace  the  damper  with  an 
airworthy  damper. 

Note  2;  American  Eurocopter  Master 
Servicing  Recommendation  (PRE)  05.99.00, 
rush  revision  date-code  97-46,  and  the 
Aircraft  Maintenance  Manual  Nos. 
05.21.00.213  and  05.21.00.213.001  pertain  to 
the  subject  of  this  AD. 

(b)  Thereafter,  prior  to  the  first  flight  of 
each  day  or  at  intervals  not  to  exceed-20 
hours  TIS,  whichever  occurs  first,  perform 
the  inspection  in  paragraph  (a).  If  a  tear, 
crack,  or  bonding  separation  is  found  in  the 
elastomer,  replace  the  damper  with  an 
airworthy  damper. 

BILUNG  CODE  4910-13-U 
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(c)  An  alternative  method  of  compliance  or 
adjustmetit  of  the  compliance  time  that 
provides  lan  acceptable  level  of  safety  may  be 
used  if  a|iproved  by  the  Manager,  Rotorcrafl 
Standartk  Staff.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Mainten^ce  Inspector  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcrai  Standards  Staff. 

Note  3j  Information  concerning  the 
existenca  of  approved  alternative  methods  of 
compliaiKe  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(d)  Spetial  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Thi$  amendment  becomes  effective  on 
May  26,  t999. 

Note  4:1  The  subject  of  this  AD  is  addressed 
in  Directjlon  Generale  De  L'Aviation  Civile 
(France)  AD  97-378-009{AB),  dated 
Decembe  ■  17, 1997. 


C<a5mm 
(.02in) 


Figure  1 


Issued  Ln  Fort  Worth,  Texas,  on  May  4, 
1999. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  99-11781  Filed  5-10-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-03-AO;  Amendment  39- 
11081;  AD  99-06-17] 

RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  action  confirms  the 
effective  date  of  Airworthiness  Directive 


(AD)  99-06-17,  which  applies  to  certain 
Pilatus  Aircraft  Ltd.  (Pilatus)  Models 
PC-12  and  PC-12/45  airplanes.  AD  99- 
06-17  requires  installing  a  support 
bracket  and  a  cut-out  relay  for  the 
second  generator  control  imit.  AD  99- 
06-1 7  also  requires  making  all  the 
wiring  additions  and  adjustments 
necessary  for  the  above-referenced 
installations.  This  AD  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  damage  to  electrical 
components  because  incorrectly 
connected  cables  or  broken  or  damaged 
wires  cause  excessive  voltages  to  the 
second  generator,  which  could  result  in 
loss  of  electrical  power  during  any 
phase  of  flight. 

EFFECTIVE  DATE:  June  16,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
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SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with 
request  for  comments  in  the  Federal 
Register  on  March  23.  1999  (64  PR 
13882).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
anticipates  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  was  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
June  16,  1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  final  rule  will  become 
effective  on  that  date. 

Issued  in  Kansas  City.  Missouri,  on  May  4, 
1999. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-11780  Filed  5-10-99;  8:45  ami 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  251 

[Docket  No.  RM  99-1  CARP] 

Payment  of  Arbitrators;  Distribution 
Proceedings 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Final  regulations. 

summary:  The  Copyright  Office  is 
announcing  final  regulations  that 
prescribe  how  the  arbitrators  who  serve 
on  a  copyright  arbitration  royalty  panel 
shall  be  reimbursed  for  their  services. 
DATES:  Effective  June  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Attorney  Advisor, 
Copyright  Arbitration  Royalty  Panel 
("CARP"),  P.O.  Box  70977,  Southwest 
Station,  Washington,  D.C.  20024. 
Telephone  (202)  707-8380.  Telefax: 
(202)  252-3423. 

SUPPLEMENTARY  INFORMATION:  Copyright 
arbitration  royalty  panels  (CARPs)  are 
ad  hoc  panels  administered  by  the 
Librarian  of  Congress  and  the  Copyright 
Office.  The  CARPs  adjust  the  rates  and 
distribute  the  royalty  fees  collected 
under  the  various  compulsory  licenses 
and  statutory  obligations  of  the 
Copyright  Act. 

Three  arbitrators  serve  on  each  panel. 
Upon  the  recommendation  of  the 


Register  of  Copyrights,  the  Librarian  of 
Congress  selects  two  of  the  arbitrators, 
who  in  turn  choose  a  third  person  to 
serve  as  the  chairperson.  Prior  to  the 
passage  in  1997  of  the  Technical 
Corrections  to  the  Satellite  Home 
Viewer  Act  of  1994,  Pubfic  Law  105-80. 
Ill  Stat.  1529,  the  Librarian  of  Congress 
had  no  express  authority  to  pay  the 
arbitrators  for  their  services,  even  in 
those  instances  when  the  Library  held 
the  royalty  fees  that  were  the  subject  of 
a  distribution  proceeding. 
Consequently,  the  responsibility  for 
paying  the  arbitrators  fell  to  the  parties 
participating  in  the  proceeding. 

This  changed  with  the  passage  of  the 
technical  amendments  act  which,  inter 
alia,  revised  section  801(d).  Section 
801(d)  now  reads,  in  relevant  part,  as 
follows: 

The  Librarian  of  Congress,  upon  the 
recommendation  of  the  Register  of 
Copyrights, .  .  .  shall  reimburse  the 
arbitrators  presiding  in  distribution 
proceedings  at  such  intervals  and  in  such 
manner  as  the  Librarian  shall  provide  by 
regulation.  .  .  .  Payments  to  the  arbitrators 
shall  be  considered  reasonable  costs  incurred 
by  the  Library  of  Congress  and  the  Copyright 
Office  for  purposes  of  section  802(h)(1). 

17  U.S.C.  801(d).  The  change  allows  the 
Librarian  of  Congress  to  use  the  royalty 
fees  that  have  been  collected  under  title 
17  to  pay  the  arbitrators  who  determine 
the  distribution  of  these  same  royalty 
fees.  Payments  to  these  arbitrators  are 
identified  as  reasonable  costs  of  the 
Library  and  shall  be  made  in  accordance 
with  the  regulations  promulgated  by  the 
Librarian  of  Congress. 

The  final  regulations  announced 
herein  amend  37  CFR  251.54  to  specify 
how  often  and  in  what  manner  the 
arbitrators  shall  receive  payment  for 
their  service  on  a  CARP.  In  accordance 
with  the  administrative  processes 
associated  with  making  payments  for 
services  contracted  for  outside  the 
Library  of  Congress,  payment  shall  be 
made  within  30  days  of  the  receipt  of  a 
proper  statement  of  cost.  In  the  case  of 
a  distribution  proceeding,  each 
arbitrator  shall  receive  payment  directly 
from  the  Library  of  Congress.  In  the  case 
of  a  rate  adjustment  proceeding,  each 
arbitrator  shall  receive  payment  directly 
from  the  parties  participating  in  the 
proceeding. 

The  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  notice  and  comment, 
and  a  delay  in  the  effective  date,  do  not 
apply  to  the  proposed  amendments  to 
§251.54,  of  title  37  of  the  CFR,  because 
the  regulations  pertain  to  agency 
management  of  a  contractual  obligation. 
No  other  law  requires  that  a  notice  of 


proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  these  amendments. 
Accordingly,  the  Copyright  Office  is 
adopting  the  amendments  as  final 
regulations  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  37  CFR  Part  251 

Administrative  practice  and 
procedure.  Hearing  and  appeal 
procediu-es. 

For  the  reasons  set  out  in  the 
preamble,  chapter  II  of  title  37  of  the 
Code  of  Federal  Regulations  is  to  be 
amended  as  follows: 

PART  251— COPYWOHT 
ARWTRATION  ROYALTY  PANEL 
RULES  OF  PROCEDURE 

1.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  801-803. 

2.  Revise  §  251.54  to  read  as  follows: 

f  251 .54    Assessment  of  costs  of 
srbitrstion  panels. 

(a)  The  ordinary  and  necessary  costs 
of  an  arbitrator  shall  be  assessed,  in 
accordance  with  §  251.38,  as  follows: 

(1)  In  the  case  of  a  rate  adjustment 
proceeding,  the  parties  to  the 
proceeding  shall  bear  the  entire  cost 
thereof  in  such  manner  and  proportion 
as  the  panel  shall  direct. 

(2)  In  the  case  of  a  distribution 
proceeding,  the  parties  to  the 
proceeding  shall  bear  the  total  cost  of 
the  proceeding  in  direct  proportion  to 
their  share  of  the  distribution.  These 
costs  shall  be  considered  reasonable 
costs  incurred  by  the  Librarian  of 
Congress  and  the  Copyright  Office.  Such 
costs  shall  be  deducted  from  the  royalty 
fees  which  have  been  deposited  and 
collected  under  title  17  of  the  United 
States  Code  and  which  are  the  subject 
of  the  distribution  proceeding. 

(b)  Each  arbitrator  shall  itemize  his  or 
her  expenses  on  the  statement  of  cost  in 
a  format  approved  by  the  General 
Counsel  and  shall  specify  the  name  and 
address  to  whom  payment  should  be 
made.  In  the  case  of  a  rate  adjustment 
proceeding,  each  statement  of  cost  shall 
specify  each  party's  share  of  the  total 
cost  and  the  amount  owed  by  that  party 
to  each  arbitrator,  or  alternatively, 
reflect  the  method  of  payment  agreed 
upon  bv  the  parties  and  the  arbitrators. 

(c)  The  statements  of  cost  shall  be  sent 
to  the  Library  of  Congress  no  more 
frequently  than  once  a  month. 

(1)  In  the  case  of  a  distribution 
proceeding,  the  statements  of  cost  shall 
be  sent  to  the  Accounting  Operations 
Section,  Financial  Services  Directorate, 
Library  of  Congress,  101  Independence 
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Avenue.  SE.  Washington.  DC  20540- 
9112.  and  a  copy  of  the  statements  of 
cost  sh  all  be  submitted  to  the  Copyright 
Office  as  directed  in  paragraph  (c)(2)  of 
this  se:tion. 

(2)  li  the  case  of  a  rate  adjustment 
proceeding,  the  statements  of  cost  shall 
be  sen!  to  the  CARP  Specialist,  P.O.  Box 
70977,  Southwest  Station,  Washington, 
DC  20(  24,  or  hand  delivered  to  the 
Office  af  the  Copyright  General  Counsel, 
Room  103,  James  Madison  Building.  101 
Independence  Avenue.  SE.  Washington. 
IX:  20;  40. 

(d)  1 1  the  case  of  a  rate  adjustment 
proceeaing,  all  parties  to  the  proceeding 
shall  h^ve  30  days  from  receipt  of  a 
proper  statement  of  cost  in  which  to 
tender  payment  to  the  arbitrators,  unless 
otherwise  directed  by  the  panel. 
Payme  it  should  be  in  the  form  of  a 
money  order,  check,  bank  draft,  or 
electro  lie  fund  transfer. 

(e)  In  the  case  of  a  distribution 
proceei  ling,  the  Library  of  Congress 
shall  r<  imburse  the  arbitrators  directly 
from  tl  e  royalty  fees  collected  under 
title  17  of  the  United  States  Code  which 
are  the  subject  of  the  CARP  proceeding. 
Paymett  of  approved  costs  shall  be 
made  v  ithin  30  days  of  the  receipt  of  a 
proper  statement  of  cost  in  the  form  of 
an  elec  ronic  fund  transfer  in 

accord)  ince  with  the  regulations  of  the 
Library  of  Congress. 


Marybe^ 
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Datedl  April  28, 1999. 
Peters, 
>f  Copyrights. 
Appn^ved  by; 

Billington, 
Librarian  of  Congress. 

99-11883  Filed  5-10-99,  8:45  am] 
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DEPAFITMENT  OF  VETERANS 
AFFAIlis 


38  CFR  Part  4 
RIN  2900-AF22 

Schedule  for  Rating  Disabilities; 
Disease  of  ttie  Ear  and  Other  Sense 
Organs 

AGENCY^  Department  of  Veterans  Affairs. 


ACTION 


SUMMARY 
portion 
Affairs 
Disabilh 
other 
of  this 
of  the 
uses 


Final  rule. 


This  document  amends  that 
of  the  Department  of  Veterans 
VA)  Schedule  for  Rating 
ies  that  addresses  the  ear  and 
organs.  The  intended  effect 
^ction  is  to  update  this  portion 
schedule  to  ensure  that  it 
cuirent  medical  terminology  and 
unambi  ;uous  criteria,  and  that  it  reflects 


s«nse  I 


medical  advances  that  have  occurred 
since  the  last  review. 
DATES:  Effective  Dates:  This  amendment 
is  effective  June  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D.,  Consultant, 
Regulations  Staff  (211B).  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW, 
Washington  DC  20420,  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
its  review  of  the  Schedule  for  Rating 
Disabilities,  VA  published  a  proposal  to 
amend  that  portion  of  the  Schedule 
pertaining  to  the  ear  and  other  sense 
organs  in  the  Federal  Register  of  April 
12,  1994  (59  FR  17295-17301). 
Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
June  13,  1994.  We  received  comments 
from  the  Veterans  of  Foreign  Wars, 
Disabled  American  Veterans,  and  three 
individuals. 

The  evaluation  of  hearing  impairment 
in  the  previous  rating  schedule  was 
based  on  two  criteria:  the  results  of  a 
puretone  audiometry  test  and  the  results 
of  a  controlled  speech  discrimination 
test.  Based  on  the  results  of  these  tests, 
one  of  two  tables  was  used  to  determine 
a  Roman  numeral  designation  for 
hearing  impairment:  Table  VI,  where  the 
number  is  determined  by  combining  the 
percent  of  speech  discrimination  with 
the  average  puretone  decibel  (dB)  loss, 
and  Table  Via.  which  is  based  solely  on 
average  puretone  dB  loss,  and  was  used 
only  if  language  difficulties  or 
inconsistent  speech  audiometric  scores 
made  use  of  Table  VI  inappropriate.  The 
Roman  numeral  designations 
determined  for  each  ear  using  Table  VI 
or  Via  were  then  combined  using  Table 
VII.  in  order  to  determine  the  percentage 
evaluation  for  hearing  impairment.  We 
proposed  no  change  in  this  method  of 
evaluation  and  included  information 
about  it  in  §  4.85,  "Evaluation  of  hearing 
impairment"  and  §4.86,  "Auditory 
acuity,  hearing  aids,  and  evidence  other 
than  puretone  audiometry  and 
controlled  speech."  In  response  to 
several  comments  we  received  about  the 
method  of  evaluation,  and  requesting 
more  specific  details,  we  have 
reorganized  §§  4.85  and  4.86  for  the  sake 
of  clarity,  as  explained  in  detail  below. 

One  commenter  stated  that  nowhere 
is  VA's  authority  to  use  the  specific 
hearing  tests  it  uses  spelled  out  in  the 
regulations.  We  agree  that  the  tests 
required  were  not  specified  in  the  rating 
schedule  and  have  therefore  stated  in 
§  4.85(a)  that  the  Maryland  CNC  speech 
discrimination  test  and  the  puretone 
audiometry  test  are  to  be  used  for 
evaluating  hearing  impairment.  The  use 


of  the  Maryland  CNC  speech 
discrimination  test  and  the  puretone 
threshold  average  determined  by  an 
audiometry  test  was  established  by  a 
regulation  on  the  evaluation  of  hearing 
loss  published  in  the  Federal  Register 
on  November  18.  1987  (52  FR  44117). 
That  regulation  changed  the  method  of 
evaluating  hearing  loss  based  on  a  VA 
study  on  hearing  loss  testing  methods 
and  assistive  hearing  devices  that  had 
been  requested  by  Congress  in  1984. 
The  results  of  the  study  were  published 
in  a  VA  report  titled  "Report  on  Hearing 
Loss  Study"  that  was  issued  on  January 
6.  1986.  Although  the  regulation  revised 
the  rating  schedule  to  incorporate  rating 
tables  based  on  the  new  method  of 
evaluation,  it  did  not  add  to  the 
schedule  specific  details  about  the  new 
testing  methods. 

One  commenter  stated  that  if  only  VA 
examinations  or  authorized  audiological 
clinic  examinations  are  to  be  used,  this 
should  be  stated  in  the  proposed 
regulation.  Based  on  this  comment,  we 
have  stated  in  §  4.85(a)  that  an 
examination  for  hearing  impairment  for 
VA  purposes  must  be  conducted  by  a 
state-licensed  audiologist.  This  will 
help  to  assure  that  examinations  of 
veterans  will  be  accurate  and  consistent 
because  state  licensing  agencies  require 
that  audiologists  meet  specific 
educational  and  training  requirements 
and  pass  a  national  competency 
examination. 

Two  commenters  noted  that  the 
meaning  of  average  puretone  decibel 
loss  is  not  explained  in  the  rating 
schedule.  We  agree  that  this  information 
should  be  included  in  the  rating 
schedule  and  have  added  an 
explanation  in  §  4.85(d).  For  VA 
purposes,  the  average  puretone  decibel 
loss  means  a  four-frequency  puretone 
threshold  average  obtained  by  adding 
the  puretone  thresholds  at  four  specified 
ft-equencies'lOOO.  2000,  3000,  and  4000 
Hertz  and  dividing  by  four.  This  method 
and  the  reasons  for  its  selection  were 
explained  in  the  1987  regulation 
referred  to  above.  Current  terminology  is 
"puretone  threshold  average"  rather 
than  "average  puretone  decibel  loss." 
and  we  have  used  this  language  in 
§  4.85  and  have  revised  the  labels  in 
Tables  VI  and  Via.  For  clarity,  we  have 
also  titled  Table  Via,  untitled  in  the 
proposed  rule,  "Numeric  Designation  of 
Hearing  Impairment  Based  Only  on 
Puretone  Threshold  Average"  and 
retitled  Table  VI,  titled  "Numeric 
Designation  of  Hearing  Impairment"  in 
the  proposed  rule,  "Numeric 
Designation  of  Hearing  Impairment 
Based  on  Puretone  Threshold  Average 
and  Speech  Discrimination."  In  the 
proposed  rule  we  inadvertently  placed 
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the  numeric  tables  in  §  4.86,  we  have 
moved  them  to  §  4.85(h)  as  the  more 
appropriate  location.  We  removed  the 
examples  from  §  4.85  because  the 
directions  for  using  the  tables  are  clear 
enough  without  them. 

We  also  proposed  to  add  two  new 
provisions  for  evaluating  veterans  with 
certain  patterns  of  hearing  impairment 
that  cannot  always  be  accurately 
assessed  under  §  4.85,  because  the 
speech  discrimination  test  may  not 
reflect  the  severity  of  communicative 
functioning  these  veterans  experience. 
These  veterans  were  identified  in 
review  studies  carried  out  by  the 
Veterans  Health  Administration's 
(VHA's)  Audiology  and  Speech 
Pathology  Service  in  1991.  One  of  the 
new  provisions,  proposed  as  §  4.85(d), 
stated  that  if  puretone  thresholds  in  any 
four  of  the  five  frequencies  of  500, 1000, 
2000,  3000,  and  4000  Hertz  are  55  dB's 
or  more,  an  evaluation  could  be  based 
either  on  Table  VI  or  Table  Via, 
whichever  results  in  a  higher 
evaluation.  (This  provision  has  been 
redesignated  §  4.86(a),  as  discussed 
below.) 

One  commenter,  although  offering  no 
rationale  for  the  comment,  suggested 
that  the  level  of  hearing  loss  for  this 
provision  should  be  50  dB  instead  of  55. 

To  conduct  a  speech  discrimination 
test  in  someone  with  hearing 
impairment,  the  sounds  must  be 
amplified  sufficiently  for  the  individual 
to  hear  the  words.  The  greater  the  dB 
threshold  level,  the  higher  the  level  of 
amplification  that  is  needed.  Up  to  a  50 
dB  threshold  level,  amplification 
sufficient  to  conduct  a  speech 
discrimination  test  is  feasible.  However, 
with  a  55  dB  threshold  level — the  level 
at  which  speech  becomes  essentially 
inaudible — the  high  level  of 
amplification  needed  to  attempt  to 
conduct  a  speech  discrimination  test 
would  be  painful  to  most  people,  and 
speech  discrimination  tests  may 
therefore  not  be  possible  or  reliable.  The 
new  provision  wiU  allow  evaluation  of 
hearing  impairment  in  such  individuals 
on  the  basis  of  puretone  threshold 
average  only,  if  that  results  in  a  higher 
evaluation  than  one  based  on  a 
combination  of  speech  discrimination 
and  puretone  threshold  average. 

The  same  commenter  suggested 
applying  proposed  §  4.85(d)  if  three  of 
the  five  specified  frequencies  have  a 
threshold  of  55  dB  or  more  because  the 
frequencies  of  2000  and  above  are  the 
most  important  frequencies  for  speech 
discrimination,  and  precipitous  hearing 
impairment  in  the  high  frequencies  is 
extremely  handicapping  in  the  work 
environment. 


The  frequencies  selected  and  the  dB 
threshold  were  chosen  because  VHA, 
through  their  clinical  studies,  found  that 
speech  discrimination  studies  are  quite 
variable  in  veterans  with  a  55  dB 
threshold  in  four  or  more  frequencies 
and  may  not  accurately  reflect  the  true 
extent  of  disability.  Also  based  on  the 
results  of  their  studies,  they  did  not 
extend  the  recommendation  for  an 
alternative  method  of  evaluation  to 
those  with  that  extent  of  hearing 
impairment  at  only  three  frequencies.  In 
view  of  VHA's  recommendations,  based 
on  tests  conducted  on  1565  individuals, 
we  make  no  change  based  on  this 
comment. 

The  second  provision  we  proposed  to 
add  (as  §  4.85(e))  was  to  direct  the  rating 
agency  to  choose  the  Roman  numeral 
designation  derived  from  either  table  VI 
or  Via,  whichever  is  higher,  when 
puretone  thresholds  are  30  dB  or  less  at 
frequencies  of  1000  Hertz  and  below^ 
and  are  70  dB  or  more  at  2000  Hertz.  It 
also  directed  the  rating  agency  to  elevate 
that  Roman  numeral  designation  one 
level.  This  provision  was  meant  to 
compensate  for  a  pattern  of  hearing 
impairment  that  is  an  extreme  handicap 
in  the  presence  of  any  environmental 
noise.  VHA  found  that  when  this 
pattern  of  impairment  is  present,  a 
speech  discrimination  test  conducted  in 
a  quiet  room  with  amplification  of  the 
sounds  does  not  always  reflect  the 
extent  of  impairment  experienced  in  the 
ordinary  environment.  This  provision 
allows  evaluation  of  hearing  impairment 
in  these  individuals  on  puretone 
average  only,  if  that  results  in  a  higher 
evaluation.  (This  provision  has  been 
redesignated  §  4.86(b),  as  discussed 
below.) 

One  commenter  said  it  appears  in 
proposed  §  4.85(d)  and  (e)  that  500 
Hertz  is  one  of  the  frequencies  to  be 
used  in  the  puretone  average,  although 
when  §4.85  was  revised  in  1987,  the 
supplementary  information  stated  that 
puretone  frequencies  at  1000,  2000, 
3000,  and  4000  Hertz  were  to  be  used 
to  determine  the  puretone  threshold 
average.  The  commenter  also  said  that 
the  use  of  four  frequencies  in  some 
circumstances  and  of  five  or  more  in 
others  requires  an  explanation  of  why 
such  a  methodology  does  not  give  rise 
to  disparate  treatment. 

In  tne  proposed  rule,  the  four 
firequency  puretone  threshold  average 
was  the  basis  of  the  evaluation  for 
hearing  impairment  in  all  cases,  and  the 
500  Hertz  frequency  was  to  be  used  only 
to  help  select  the  veterans  to  whom  the 
special  provisions  would  be  applied. 
However,  in  order  to  remove  any 
suggestion  of  disparate  treatment,  and 
after  consultation  with  VHA,  we 


removed  the  500  Hertz  stipulations  from 
the  two  proposed  special  provisions. 
VHA  assured  us  that  this  change  would 
not  affect  the  need  for  the  special 
provisions  and  would  not  affect  the 
disability  ratings  of  any  group  of 
veterans. 

One  commenter  suggested  that  the 
language  for  evaluation  parallel  the 
language  of  38  CFR  3.385. 

The  purpose  of  §  3.385,  "Disability 
due  to  impaired  hearing,"  is  to  explain 
the  basis  for  determining  whether 
impaired  hearing  is  a  disability,  which 
is  different  from  the  purpose  of  §  4.85, 
which  is  to  explain  how  to  evaluate 
hearing  impairment,  once  it  has  been 
determined  to  be  a  disabiUty,  for 
purposes  of  disability  compensation. 
Since  these  regulations  serve  different 
purposes,  and  different  frequencies  are 
involved,  the  use  of  parallel  language  is 
neither  necessary  nor  feasible. 

When  the  puretone  threshold  average 
is  105  dB  or  more,  tables  VI  and  Via 
require  a  numeric  designation  of  XI,  the 
highest  level  of  evaluation.  This  is 
unchanged  from  the  previous  schedule. 
One  commenter  stated  that  a  loss  of 
greater  than  92  dB,  rather  than  105  dB, 
would  result  in  total  impairment  in 
everyone,  according  to  the  American 
Academy  of  Otolaryngology  and 
Otolaryngology  Guide  for  the  Evaluation 
of  Hearing  Impairment. 

Methods  of  measuring  hearing 
impairment  and  assessing  disability 
based  on  the  results  vary  from  one 
organization  to  another,  making  direct 
comparisons  infeasible.  Not  all 
organizations  use  the  same  range  of 
frequencies,  for  example,  to  determine  a 
puretone  threshold  average.  While  VA 
uses  1000,  2000,  3000,  and  4000  Hertz 
for  evaluation,  based  on  the  results  of 
the  VA  study  referred  to  above,  the 
American  Medical  Association  (AMA), 
in  its  "Guides  to  the  Evaluation  of 
Permanent  Impairment"  4th  ed.,  1993, 
uses  500,  1000,  2000.  and  3000  Hertz. 
The  National  Institute  for  Occupational 
Safety  and  Health  proposed  using 
puretone  thresholds  at  1000,  2000,  3000, 
and  4000  Hertz,  as  has  the  American 
Speech  and  Hearing  Association  Task 
Force,  and  their  rationale  is  that  these 
frequencies  are  most  sensitive  to 
discrimination  ability  in  quiet  and  in 
noise.  Not  all  organizations  use  a  speech 
discrimination  test  in  evaluating  hearing 
impairment;  the  AMA,  for  example, 
does  not.  The  guide  referred  to  by  the 
commenter  is  no  longer  in  existence,  but 
the  AMA  Guides  states  that  the  criteria 
it  uses  are  adapted  from  the  1979 
Academy  of  Otolaryngology-Head  and 
Neck  Surgery  Guide.  The  AMA  Guides 
considers  impairment  of  hearing  to  be 
total  if  the  average  of  the  four  puretone 
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frequei  icies  they  use  is  over  91.7  dB. 
However,  total  impairment  uf  hearing 
under  \  heir  system  does  not  mean  that 
a  lOO-fercent  disability  evaluation  is 
assigned.  Under  the  AMA  disability 
evalual  ion  system,  each  disability  is 
considi  ired  in  terms  of  its  effect  on  the 
whole  )erson.  The  evaluation  they 
would  issign  for  a  bilateral  puretone 
threshc  Id  of  91.7  dB  (in  workers' 
compel  isation  claims,  for  example)  is  35 
percenj.  not  100  percent.  With  a 
unilateral  puretone  threshold  of  91.7  dB 
(with  tie  other  ear  normal),  the  AMA 
system  would  evaluate  monaural 
hearing  impairment  at  100  percent,  and 
binaural  hearing  impairment  at 

imately  17  percent,  but  the  actual 
^on  they  would  assign  is  six 

Thus,  direct  comparisons  of 
it  systems  of  evaluating  disability 
learing  loss  are  not  possible,  and 
ie  no  change  based  on  this 
comment. 

One  ttommenter  pointed  out  that 
§  4.86  in  the  previous  schedule  stated 
that  evaluations  are  intended  to  make 
proper  allowance  for  improvement  by 
hearing  aids  and  that  examination  to 
determine  the  improvement  is  not 
necessary.  The  commenter  further  stated 
that  beoause  Table  VI  appears  to  be 
imchanged  in  the  proposed  regulations, 
it  woul^f  appear  that  Table  VI  continues 
to  be  built  on  the  assumption  of 
improvement  with  hearing  aids  and  that 
perfonr  ing  audiology  tests  with  hearing 
aids  or  i  id  justing  the  rating  values  based 
on  an  ajisumption  of  improvement  with 
hearing  aids  violates  the  policy  of 
determi  ning  impairment  of  body 
functio^  without  the  use  of  any 
prosthetic  device. 

We  aie  unaware  of  any  general  policy 
which  {  rohibits  consideration  of  the 
effect  ol  a  prosthetic  device  in 
determining  the  degree  of  impairment. 
In  fact,  there  is  a  standard  method  for 
measuring  best  corrected  vision,  and  the 
rating  schedule  requires  that 
examinations  for  visual  impairment 
include  corrected,  as  well  as 
uncorre::ted,  visual  acuity.  However, 
there  is  no  standard  procedure  for 
measuring  best  corrected  hearing,  and 
the  amended  instruction  (§  4.85(a)) 
states  that  examinations  for  hearing 
impairment  will  be  conducted  without 
the  use  )f  hearing  aids.  Section  4.85(a) 
is  clear  jnough  that,  in  order  to  avoid 
confusiiin,  we  have  removed  the 
language  in  proposed  § 4.86(b)  stating 
that  the  evaluations  are  designed  to 
measun  the  best  residual  uncorrected 
hearing  and  that  examinations 
compari  ng  hearing  with  and  without 
hearing  aids  are  unnecessary.  VHA 
consulti  nts  indicated  that  it  is  well 
accepte(  1  in  the  audiological  literature 


that  the  better  the  speech  discrimination 
score,  the  better  the  overall  result  with 
hearing  aids,  but  they  also  stated  that 
the  language  in  the  former  rating 
schedule  about  anticipated 
improvement  by  a  hearing  aid  did  not 
in  any  way  affect  the  method  of 
evaluation  or  disability  ratings 
themselves,  and  that  removal  of  that 
language  would  also  have  no  effect  on 
the  method  of  evaluation  or  on 
disability  ratings. 

The  previous  §  4.87  and  proposed 
§  4.86(a)  defined  "impairment  of 
auditory  acuity,"  for  VA  purposes. 
However,  that  term  is  not  used 
elsewhere  in  the  rating  schedule, 
although  the  terms  "hearing 
impairment,"  "hearing  loss,"  and 
"deafness"  are  used.  We  have  therefore 
removed  §  4.86(a)  as  unnecessary  and 
have,  for  the  sake  of  clarity,  used 
"hearing  impairment"  in  all  other  parts 
of  the  rating  schedule  to  designate  a  loss 
of  hearing  except  where  the  statutory 
terms  "deafness"  or  "hearing  loss"  are 
required  (by  38  U.S.C.  1114(k)). 

Former  section  4.86a,  "Evidence  other 
than  puretone  audiometry  and 
controlled  speech,"  explained  that 
where  claims  contain  evidence  which 
predates  the  use  of  puretone  audiometry 
cmd  controlled  speech,  determination  of 
service  connection  will  be  evaluated 
under  the  regulations  in  effect  on 
December  17, 1987.  We  proposed  to 
retain  this  instruction  in  §  4.86(c).  One 
commenter  suggested  that  this  is  not  a 
rating  regulation  and  that  it  properly 
belongs  in  Part  3  of  38  CFR. 

We  agree  that  regulations  regarding 
service  connection  are  not  appropriate 
in  the  rating  schedule,  which  is  used  for 
the  evaluation  of  disabilities,  and  we 
have  removed  §  4.86(c).  This  completes 
the  removal  of  the  contents  of  proposed 
§4.86.  We  have,  however,  retained 
§4.86,  retitled  it  "Exceptional  patterns 
of  hearing  impairment,"  and  added 
paragraphs  (a)  and  (b)  for  the  two 
provisions  that  were  proposed  as 
§  4.85(d)  and  (e).  This  change  better 
highlights  the  unusual  aspects  of 
evaluating  these  uncommon  patterns  of 
hearing  impairment. 

The  previous  schedule  did  not 
provide  specific  instructions  on 
evaluating  bilateral  hearing  impairment 
when  hearing  impairment  is  service- 
connected  in  only  one  ear.  One 
commenter  suggested  that  we  add  a  note 
indicating  that  a  non-service-connected 
ear  is  to  be  treated  as  having  normal 
hearing. 

We  concur  and  have  added  §  4.85(f)  to 
specify  that  a  non-service-connected  ear 
will  be  assigned  a  Roman  numeral 
designation  of  I,  subject  to  the 
provisions  of  §  3.383,  "Special 


consideration  for  paired  organs  and 
extremities."  This  is  consistent  with  the 
manner  in  which  we  evaluate  other 
paired  organs,  where  only  one  of  the 
pair  is  service-connected  (38  CFR  4.73 
(muscle  injuries)  and  38  CFR  4.124a 
(diseases  of  the  cranial  and  peripheral 
nerves)). 

One  commenter  stated  that  the 
regulation  should  include  a  specific 
effective  date  and  should  state  whether 
the  regulatory  change  constitutes  a 
liberalizing  law  or  issue. 

The  effective  date  of  the  regulation 
will  be  30  days  after  publication  of  this 
final  rule  in  the  Federal  Register.  The 
revisions  of  the  sections  addressing  ear 
and  other  sense  organs  are  part  of  the 
overall  revision  of  the  rating  schedule 
based  on  medical  advances,  etc.,  rather 
than  representing  liberalizing 
interpretations  of  regulations.  We  have 
explained  above  the  reasons  for  the 
provisions  of  §  4.86.  The  preamble  erred 
in  discussing  these  provisions  as 
liberalizations.  Rather,  they  are  an 
attempt  to  assure  more  equitable 
evaluations  in  a  small  number  of 
veterans  with  unusual  patterns  of 
hearing  impairment. 

Special  monthly  compensation  (SMC) 
is  a  benefit  authorized  by  38  U.S.C.  1114 
that  is  payable  in  addition  to  the 
compensation  payable  for  specific 
disabilities,  or  combinations  of 
disabilities,  based  upon  the  extent  of 
impairment  under  the  Schedule  for 
Rating  DisabiUties.  We  proposed 
removing  the  footnote  regarding  SMC  in 
Table  Vn  in  favor  of  a  single  note  at  the 
end  of  §  4.85  directing  the  rating  agency 
to  refer  to  §  3.350  ("Special  monthly 
compensation  ratings")  to  determine 
whether  a  claimant  is  entitled  to  SMC. 
One  commenter  suggested  that  we  retain 
this  footnote. 

In  response  to  the  comment,  and  for 
the  sake  of  consistency  with  references 
to  SMC  that  we  have  made  in  other 
revised  sections  of  the  rating  schedule, 
we  have  added  this  information  as 
§  4.85(g)  and  also  restored  a  footnote  to 
Table  Vn,  Percentage  Evaluations  for 
Hearing  Impairment,  indicating  that  the 
rating  agency  is  to  review  for 
entitlement  to  special  monthly 
compensation  under  §  3.350.  (We 
proposed  to  put  the  information  now  in 
§  4.85(g)  in  a  footnote  follovdng  §  4.86, 
but  moved  it  to  §  4.85  instead  to  remove 
ambiguity  about  whether  it  referred  only 
to  the  provisions  of  §  4.86  or  to  all 
hearing  evaluations.)  A  single  footnote 
to  Table  VII  is  adequate  because  we 
have  deleted  all  but  one  diagnostic  code 
(DC),  6100,  for  hearing  impairment, 
since  it  is  unnecessary  for  any  practical 
purpose  to  have  multiple  diagnostic 
codes  to  indicate  various  evaluation 
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levels  of  the  same  disability.  SMC  may 
be  warranted  not  only  when  hearing 
impairment  is  evaluated  at  100  percent, 
but  also  for  various  levels  of  deafness 
(or  hearing  impairment)  when  they 
occur  in  combination  with  blindness, 
and  the  single  footnote  will  assure  that 
SMC  is  always  considered  when  there  is 
hearing  impairment.  We  believe  that  the 
combination  of  the  footnote  and 
§  4.85(g)  is  the  most  effective  method  for 
ensuring  complete  review  for  special 
monthly  compensation. 

38  U.S.C.  1114(k)  authorizes  payment 
of  SMC  if  there  is  absence  of  air  and 
bone  conduction  in  both  ears.  The 
implementing  regulation,  38  CFR 
3.350(a)(5),  states  that  deafness  of  both 
ears,  having  absence  of  air  and  bone 
conduction,  will  be  held  to  exist  when 
bilateral  hearing  loss  is  equal  to  or 
greater  than  the  minimum  bilateral 
hearing  loss  required  for  a  maximum 
rating  (100  percent)  under  the  schedule. 
One  commenter  suggested  that  we  add 
a  footnote  to  the  80-  and  90-percent 
levels  indicating  entitlement  to  special 
monthly  compensation,  because  these 
evaluations  constitute  deafness,  for  all 
practical  purposes. 

We  do  not  concur.  Complete  loss  of 
air  and  bone  conduction  would  result  in 
no  response  on  audiometry,  even  at  105 
dB,  according  to  VHA  consultants,  and 
would  therefore  warrant  a  100-percent 
evaluation.  If  there  is  a  response  on 
audiometry,  which  would  necessarily  be 
the  case  to  establish  an  80-  or  90-percent 
evaluation  for  hearing  impairment,  there 
is  not  complete  absence  of  air  and  bone 
conduction,  and  the  hearing  impairment 
in  those  cases  would  not  meet  the 
requirements  of  38  U.S.C.  1114(k).  Such 
a  footnote  would  therefore  be  contrary 
to  statutory  requirements. 

The  previous  schedule  listed 
mastoiditis  under  its  owrn  diagnostic 
code  (6206),  with  evaluation  based  on 
suppuration  and  impairment  of  hearing. 
We  proposed  to  combine  it  with 
suppurative  otitis  media  under  DC  6200. 
The  previous  schedule  provided  neither 
diagnostic  code  nor  evaluation  criteria 
for  cholesteatoma;  raters  have  generally 
evaluated  it  analogous  to  otitis  media. 
We  also  proposed  to  include 
cholesteatoma  under  DC  6200,  because 
the  three  conditions  are  closely  related, 
and  their  manifestations  may  be 
essentially  the  same.  One  commenter 
suggested  that  we  assign  separate 
diagnostic  codes  for  cholesteatoma  and 
mastoiditis  because  the  proposed  rule  is 
ambiguous  as  to  whether  one  of  these 
conditions  must  accompany  otitis  media 
to  assign  a  10-percent  evaluation  and 
because  mastoiditis  and  cholesteatoma 
can  exist  without  forming  pus 
(suppuration). 


Chronic  otitis  media,  mastoiditis,  and 
cholesteatoma  may  exist  with  or 
without  suppuration.  However,  two  or 
more  of  these  conditions,  all  of  which 
are  interrelated,  commonly  coexist,  and 
their  manifestations  may  be  very 
similar.  For  example,  chronic 
mastoiditis  may  develop  simultaneously 
with  otitis  media  or  may  occur  as  a  later 
complication.  Therefore,  a  single 
diagnostic  code  and  set  of  evaluation 
criteria  for  all  three  conditions  is 
appropriate,  and  we  have  revised  the 
title  of  DC  6200  to  clarify  that  it  can 
apply  to  any  of  these  conditions.  We 
have  also  added  aural  polyps  to  the 
criteria  for  a  10-percent  evaluation 
because  they  are  a  possible  consequence 
of  chronic  otitis  media.  We  have  also 
expanded  the  note  directing  that  hearing 
impairment  be  evaluated  separately  to 
include  a  list  of  other  possible 
complications — labyrinthitis,  tinnitus, 
facial  nerve  paralysis,  and  bone  loss  of 
skull — that  would  also  warrant  separate 
evaluations.  These  criteria  better 
encompass  the  usual  range  of 
impairments  that  may  develop  in  this 
group  of  conditions.  Placing  these 
related  conditions  under  a  single 
diagnostic  code  will  help  assure  that  the 
same  impairment  is  not  evaluated  twice 
when  more  than  one  of  these  conditions 
is  present  in  an  individual. 

The  previous  schedule  addressed 
otitis  interna  under  DC  6203  and 
evaluated  it  based  on  the  extent  of 
hearing  loss.  We  proposed  to  eliminate 
this  diagnostic  code  because  otitis 
interna  is  an  archaic  name  for  a  general 
ear  infection  condition  which  is  more 
accurately  classified  as  a  peripheral 
vestibular  disorder,  DC  6204.  One 
commenter  suggested  that  we  provide 
instructions  under  peripheral  vestibular 
disorders  explaining  how  to  evaluate 
otitis  interna.  We  do  not  concur.  Otitis 
interna  is  an  obsolete  term,  and 
conditions  which  it  formerly 
encompassed  are  best  evaluated  under 
the  criteria  for  peripheral  vestibular 
disorders. 

The  previous  rating  schedule 
provided  three  evaluation  levels  for 
Meniere's  syndrome,  DC  6205,  based  on 
the  severity  and  frequency  of  attacks. 
Among  other  things,  we  proposed  to 
provide  objective  measures  for  the 
frequency  of  the  attacks.  One 
commenter  stated  that  the  prodromal 
signs,  the  duration  of  the  episode,  and 
the  recovery  period  for  an  attack  may 
last  as  long  as  ten  days,  and  therefore 
suggested  that  the  frequency  of  attacks 
proposed  for  the  100-percent  evaluation 
(more  than  once  weekly)  and  60-percent 
evaluation  (once  a  week  or  less)  was  too 
stringent.  The  commenter  also  said  that 


"attacks  occurring  once  a  week  or  less" 
should  be  better  defined. 

Attacks  of  vertigo  in  Meniere's 
syndrome  appear  suddenly  and  last 
from  a  few  to  24  hours  (Boies 
Fundamentals  of  Otolaryngology,  Sixth 
Edition,  W.B.  Saunders  Company,  1989, 
p. 139,  and  The  Merck  Manual  of 
Diagnosis  and  Therapy.  Merck  Research 
Laboratories,  1992,  p.  2336).  Since  the 
attacks  of  vertigo  (often  accompanied  by 
nausea,  vomiting,  hearing  impairment, 
and  tinnitus)  generally  subside  within 
24  hours,  requiring  attacks  more  than 
once  weekly  for  a  100-percent  level,  and 
one  to  four  times  a  month  for  a  60- 
percent  level,  are  reasonable 
requirements,  in  our  judgment,  that  are 
equivalent  to,  but  more  objective  than, 
the  requirements  of  "frequent  and 
typical,"  and  "less  frequent"  in  the 
previous  schedule.  In  response  to  the 
comment,  however,  we  better  defmed 
the  criteria  by  changing  the 
requirements  for  a  60-percent  evaluation 
from  "deafness  with  attacks  of  vertigo 
and  cerebellar  gait  occurring  once  a 
week  or  less"  to  "hearing  impairment 
with  attacks  of  vertigo  and  cerebellar 
gait  occurring  from  one  to  four  times  a 
month,  with  or  without  tinnitus,"  and  • 
by  changing  the  requirements  for  a  30- 
percent  evaluation  from  "deafness  with 
occasional  vertigo"  to  "hearing 
impairment  with  vertigo  less  than  once 
a  month,  with  or  without  tinnitus." 
Tinnitus  is  commonly,  but  not 
universally,  present  in  Meniere's 
syndrome.  VVe  included  the  phrase 
"with  or  without  tinnitus"  in  these 
criteria  to  emphasize  that  the  overall 
evaluation  of  Meniere's  syndrome  is  the 
same  whether  or  not  tinnitus  is  present. 
This  will  avoid  the  assignment  of  a 
separate  evaluation  for  tinnitus  when 
evaluating  the  syndrome  under  DC 
6205,  and  at  the  same  time,  indicate  that 
the  absence  of  tinnitus  in  certain  cases 
has  no  effect  on  the  evaluation  to  be 
assigned  under  DC  6205. 

We  proposed  to  retain  "deafness"  as 
one  of  the  criteria  at  the  100-percent 
evaluation  level  of  Meniere's  syndrome 
(DC  6205).  One  commenter  suggested 
that  there  be  a  footnote  appended  to  the 
100-percent  level,  signaling  that 
entitlement  to  Special  Monthly 
Compensation  is  payable. 

We  do  not  concur.  A  particular  level 
of  impaired  hearing  is  not  a  requirement 
for  the  100-percent  level  for  Meniere's 
syndrome.  "The  term  "dea&iess"  was 
meant  to  indicate  any  level  of  hearing 
impairment,  and  we  have  changed 
"deafness"  to  "hearing  impairment"  in 
the  criteria  for  Meniere's  syndrome  to 
make  that  clear.  The  requirements  for  a 
100-percent  evaluation  of  Meniere's 
syndrome  are  met  if  there  is  any  level 
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of  hairing  impairment,  and  vertigo  and 
ceretellar  gait  occur  more  than  once 
weekly.  38  CFR  3.350(a)(5),  on  the  other 
hand ,  requires  an  absence  of  air  and 
bone  conduction  and  hearing  loss  equal 
to  or  greater  than  the  minimum  bilateral 
heari  ig  loss  required  for  a  100-percent 
ratinj ,  for  entitlement  to  SMC  on  the 
basis  of  hearing  impairment.  For  this 
reaso  i.  a  footnote  referring  to 
entitlement  to  SMC  is  not  appropriate 
here,  land  §4. 85(g)  and  the  footnote  to 
Tabla  VII  will  assure  consideration  of 
SMC  In  any  case  of  hearing  impairment. 
Another  commenter  suggested  that  we 
add  ajnote  under  Meniere's  syndrome 
instructing  the  rating  agency  that 
hearing  impairment  will  be  rated 
separately  and  combined.  We  did  not 
adopt  this  suggestion  because  the 
evaluation  criteria  and  percentages  are 
based  on  all  of  the  manifestations  of 
Menii  ire's  sjoidrome,  with  attacks  often 
consisting  of  hearing  impairment, 
vertigo,  tinnitus,  and  staggering  gait. 
Any  c  f  the  symptoms  may  be 
interr  littent.  It  would  be  contrary  to  38 
CFR  -i  .14  (Avoidance  of  pyramiding), 
whicl  1  prohibits  the  evaluation  of  the 
same  manifestation  under  different 
diagn  jses,  to  evaluate  hearing 
impairment  separately,  and  also  use  it  to 
suppcrt  an  evaluation  under  DC  6205. 
Howe  /er,  we  have  added  a  note  stating 
that  K  eniere's  syndrome  may  be 
evalui  ted  either  under  DC  6205  or  by 
separs  tely  evaluating  vertigo  (as  a 
peripheral  vestibular  disorder),  hearing 
irapaiment,  and  tinnitus,  whichever 
methcd  results  in  a  higher  overall 
evalui  tion.  The  note  also  prohibits 
combining  an  evaluation  for  hearing 
impainnent,  tinnitus,  or  vertigo  with  an 
evalue  tion  under  DC  6205. 

The  previous  schedule  provided  a 
mininum  10-percent  evaluation  for 
maligi  lant  neoplasms  of  the  ear,  DC 
6208.  i/Ve  proposed  to  delete  the 
minim  um  evaluation.  One  commenter 
sugges  ted  that  we  reinstate  the 
minin:  um  10-percent  evaluation 
because  it  was  meant  to  compensate  for 
skull  loss. 

In  oir  judgment,  loss  of  function  is 
the  rndst  acciu'ate  and  equitable  basis  for 
evaluating  the  residuals  of  this 
condit  ion.  If  a  malignant  neoplasm 
results  in  skull  loss,  the  skull  loss 
would  be  separately  evaluated  under  the 
skelet.  1  system  (DC  5296). 

The  previous  rating  schedule 
provided  a  10-percent  evaluation  for 
tinniti  s,  DC  6260.  with  the  criteria 
being:  "persistent  as  a  symptom  of  head 
injiu-y,  concussion  or  acoustic  trauma." 
We  pniposed  to  remove  the  requirement 
that  tinnitus  be  a  symptom  of  head 
injury,  concussion  or  acoustic  trauma 
and  th  It  it  be  persistent  and  instead 


provide  a  10-percent  evaluation  for 
recurrent  tinnitus.  One  commenter 
suggested  that  we  add  a  note  following 
tinnitus  instructing  that  the  evaluation 
for  tinnitus  be  combined  with  ratings  for 
hearing  impairment,  suppurative  otitis 
media,  and  peripheral  vestibular 
disorder. 

We  agree  and  have  added  a  note 
under  DC  6260  stating  that  a  separate 
evaluation  for  tinnitus  under  DC  6260 
may  be  combined  with  an  evaluation 
imder  DC's  6100,  6200,  6204,  or  other 
diagnostic  code  except  when  tinnitus 
supports  an  evaluation  under  one  of 
those  diagnostic  codes. 

We  added  the  word  "nonsuppurative" 
to  the  proposed  title  of  DC  6201, 
"chronic  nonsuppurative  otitis  media 
with  effusion  (serous  otitis  media),"  to 
better  distinguish  it  from  DC  6200, 
"chronic  suppurative  otitis  media, 
mastoiditis,  or  cholesteatoma."  We  also 
made  additional  nonsubstantive 
changes  throughout  this  final  rule  for 
the  sake  of  clarity  and  succinctness. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605  (b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Disability  benefits.  Individuals  with 
disabilities.  Pensions,  Veterans. 

Approved:  )anuary  8,  1999. 
Togo  D.  West,  Jr., 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4  is  amended  as 
set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155. 


Subpart  B — Disability  Ratings 

2.  Section  4.85  is  revised  to  read  as 
follows: 

§  4.85    Evaluation  of  hearing  impairmenL 

(a)  An  examination  for  hearing 
impairment  for  VA  purposes  must  be 
conducted  by  a  state-licensed 
audiologist  and  must  include  a 
controlled  speech  discrimination  test 
(Maryland  CNC)  and  a  puretone 
audiometry  test.  Examinations  will  be 
conducted  without  the  use  of  hearing 
aids. 

(b)  Table  VI,  "Numeric  Designation  of 
Hearing  Impairment  Based  on  Puretone 
Threshold  Average  and  Speech 
Discrimination,"  is  used  to  determine  a 
Roman  numeral  designation  (I  through 
XI)  for  hearing  impairment  based  on  a 
combination  of  the  percent  of  speech 
discrimination  (horizontal  rows)  and  the 
puretone  threshold  average  (vertical 
columns).  The  Roman  numeral 
designation  is  located  at  the  point  where 
the  percentage  of  speech  discrimination 
and  puretone  threshold  average 
intersect. 

(c)  Table  Via,  "Numeric  Designation 
of  Hearing  Impairment  Based  Only  on 
Puretone  Threshold  Average,"  is  used  to 
determine  a  Roman  numeral  designation 
(I  through  XI)  for  hearing  impairment 
based  only  on  the  puretone  threshold 
average.  Table  Via  will  be  used  when 
the  examiner  certifies  that  use  of  the 
speech  discrimination  test  is  not 
appropriate  because  of  language 
difficulties,  inconsistent  speech 
discrimination  scores,  etc.,  or  when 
indicated  under  the  provisions  of  §  4.86. 

(d)  "Puretone  threshold  average,"  as 
used  in  Tables  VI  and  Via,  is  the  sum 
of  the  puretone  thresholds  at  1000, 
2000,  3000  and  4000  Hertz,  divided  by 
four.  This  average  is  used  in  all  cases 
(including  those  in  §  4.86)  to  determine 
the  Roman  numeral  designation  for 
hearing  impairment  from  Table  VI  or 
Via. 

(e)  Table  VII,  "Percentage  Evaluations 
for  Hearing  Impairment,"  is  used  to 
determine  the  percentage  evaluation  by 
combining  the  Roman  numeral 
designations  for  hearing  impairment  of 
each  ear.  The  horizontal  rows  represent 
the  ear  having  the  better  hearing  and  the 
vertical  columns  the  ear  having  the 
poorer  hearing.  The  percentage 
evaluation  is  located  at  the  point  where 
the  row  and  column  intersect. 

(f)  If  impaired  hearing  is  service- 
connected  in  only  one  ear,  in  order  to 
determine  the  percentage  evaluation 
from  Table  VII,  the  non-service- 
connected  ear  will  be  assigned  a  Roman 
Numeral  designation  for  hearing 
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impairment  of  I,  subject  to  the 
provisions  of  §  3.383  of  this  chapter. 

(g)  When  evaluating  any  claim  for 
impaired  hearing,  refer  to  §  3.350  of  this 


chapter  to  determine  whether  the 
veteran  may  be  entitled  to  special 
monthly  compensation  due  either  to 


deafness,  or  to  deafness  in  combination 
vn\h  other  specified  disabilities, 
(h)  Numeric  tables  VI.  VIA*,  and  VU. 


BILUNQ  COOe  8S2(M)1-P 


♦  1 
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TABLE  VI 

NUMERIC  DESIGNATION  OF  HEARING  IMPAIRMENT  BASED  ON 
PURETONE  THRESHOLD  AVERAGE  AND  SPEECH  DISCRIMINATION 

Puretone  Threshold  Average 


%of 

discrim- 

iqation 


92-100 


84-90 

7^-82 


0-41 


II 


42-49 


50-57 


U 


UI 


6^74 


6#-66 


51-58 


44-50 


3^2 


0-34 


IV 


VI 


VII 


VIII 


IX 


III 


IV 


II 


IV 


58-65 


II 


III 


IV 


VI 


VII 


VIII 


VI 


VII 


VIII 


VIII 


XI 


66-73 


74-81 


II 


III 


rv 


VI 


VII 


VIII 


IX 


XI 


VI 


II 


III 


82-89 


90-97 


III 


IV 


VI 


VII 


VIII 


VIII 


IX 


XI 


VII 


VIII 


IX 


IX 


VII 


98+ 


III 


IV 


VII 


VIII 


VIII 


IX 


XI 


viir 


IV 


IV 


VII 


VIII 


VUI 


IX 


XI 


XI 


IX 


XI 


TABLE  VIA* 

NUMERIC  DESIGNATION  OF  HEARING  IMPAIRMENT  BASED  ONLY  ON 

PURETONE  THRESHOLD  AVERAGE 

Puretone  Threshold  Average 


0-41 


42-48 


II 


49-55 


III 


56^2 


IV 


63-69 


70-76 


VI 


77-83 


VII 


84-90 


VIII 


91-97 


IX 


98-104 


105+ 


XI 


♦  This  table  is  for  use  only  as  specified  in  §§  4.85  and  4.86. 
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TABLE  VII 

PERCENTAGE  EVALUATION  FOR  HEARING  IMPAIRMENT 
(DIAGNOSTIC  CODE  6100) 

Poorer  Ear 


XI 

100* 

X 

90 

80 

IX 

80 

70 

60 

VIII 

70 

60 

50 

50 

VII 

60 

60 

50 

40 

40 

VI 

50 

50 

40 

40 

30 

30 

V 

40 

40 

40 

30 

30 

20 

20 

IV 

30 

30 

30 

20 

20 

20 

10 

10 

III 

20 

20 

20 

20 

20 

10 

10 

10 

0 

II 

10 

10 

10 

10 

10 

10 

10 

0 

0 

0 

I 

10 

10 

0 

0 

0 

0 

0 

0 

0 

0 

0 

XI 

X 

IX 

VIII 

VII 

VI 

V 

rv 

III 

II 

I 

♦  Review  for  entitlement  to  special  monthly  compensation  under  §3.350  of  this  chapter. 


BILLING  CODE  8320-01-C 

3.  Section  4.86  is  revised  to  read  as 
follows: 

§  4.86    Exceptional  patterns  of  hearing 
impairment. 

(a)  When  the  puretone  threshold  at 
each  of  the  four  specified  frequencies 
(1000,  2000,  3000,  and  4000  Hertz)  is  55 
decibels  or  more,  the  rating  specialist 
will  determine  the  Roman  numeral 
designation  for  hearing  impairment 
from  either  Table  VI  or  Table  Via, 


whichever  results  in  the  higher 
nvmieral.  Each  ear  will  be  evaluated 
separately. 

(b)  When  the  puretone  threshold  is  30 
decibels  or  less  at  1000  Hertz,  and  70 
decibels  or  more  at  2000  Hertz,  the 
rating  specialist  will  determine  the 
Roman  numeral  designation  for  hearing      follows 
impairment  from  either  Table  VI  or 
Table  Via,  whichever  results  in  the 
higher  numeral.  That  numeral  wi-11  then 
be  elevated  to  the  next  higher  Roman 


numeral.  Each  ear  will  be  evaluated 
separately. 

(Authority:  38  U.S.C.  1155) 
§  4.86a    [Removed] 

4.  Section  4.86a  is  removed. 

5.  Section  4.87  is  revised  to  read  as 
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§  4.8  '    Schedule  of  ratings— ear. 


DISEASES  OF  THE  EAR 

6200  Chronic  suppurative  otitis  media, 
ma!  toiditis.  or  cholesteatoma  (or  any 
con  bination): 

Ctiring   suppuration,   or   with   aural 

polyps 

Note:  Evaluate  hearing  impairment,  and 
con  plications  such  as  labyrinthitis, 
tinr  itus,  Eacial  nerve  paralysis,  or 
bon  !  loss  of  skull,  separately. 

6201  Chronic  nonsuppurative  otitis 
mec  ia  with  effusion  (serous  otitis 
mec  ia): 

Rite  I 


6202 

I 

6204 


Rtel 


hearing  impairment 
Otosclerosis: 

hearing  impairment 
Peripheral  vestibular  disorders: 
uiness  and  occasional  staggering  .. 

casional  dizziness 

Dbjective  findings  supporting  the 

osis  of  vestibular  dis^uilibrium 

required    before    a    compensable 

hation  can  be  assigned  under  this 

Hearing  impairment  or  suppu- 
ration shall  be  separately  rated  and 


Note: 
dia^ 
are 
eva 
cod) 


com  >ined. 


Note: 
ther 
ratel  r 
eral 
pairdient 
mett  od 
evali  ation. 
evali  ation 


tmn 
undi 
6207 


6208 

(oth 
Note: 

tinue 
gical 
antir 


after 
ment 
shall 


prov 
ter.  I 
renc€ 
6209 
than 
Ralfe 


6211 

of 

6260 


syndrome 


i  us. 


L  >ss  ( 


6205     Meniere's 
(end  Dlymphatic  hydrops): 
H(  aring  impairment  with  attacks  of 
irertigo  and  cerebellar  gait  occur- 
ing  more  than  once  weekly,  with 

)r  without  tinnitus  

H(  aring  impairment  with  attacks  of 
vertigo  and  cerebellar  gait  occur- 
ing  from  one  to  four  times  a 
nonth.  with  or  without  tinnitus  .... 
H(  aring  impairment  with  vertigo  less 
han  once  a  month,  with  or  with- 

>ut  tinnitus  

evaluate  Meniere's  syndrome  ei- 

under  these  criteria  cr  by  sepa- 

evaluating  vertigo  (as  a  periph- 

vestibular  disorder),  hearing  im- 

and     tinnitus,     whichever 

metl^d    results    in   a    higher   overall 

But   do   not   combine   an 

for    hearing    impairment, 

or  vertigo  with  an  evaluation 

diagnostic  code  6205. 

of  auricle: 

Cotnplete  loss  of  both  

Co  nplete  loss  of  one  _ 

De  ormity  of  one.  with  loss  of  one- 

I  tiird  or  more  of  the  substance  

Malignant    neoplasm    of   the    ear 

than  skin  only) 

rating  of  100  percent  shall  con- 
beyond  the  cessation  of  any  sur- 
radiation  treatment, 

!oplastic  chemotherapy  or  other 
thera  leutic    procedure.    Six    months 
discontinuance    of    such    treat- 
the  appropriate  disability  rating 
be  determined  by  mandatory  VA 
exam  ination.   Any  change  in  evalua- 
)ased  on  that  or  any  subsequent 
examination  shall  be  subject  to  the 
.ions  of  §3. 105(e)  of  this  chap- 
there  has  been  no  local  recur- 
or  metastasis,  rate  on  residuals, 
tenign  neoplasms  of  the  ear  (other 
ikin  only): 
on  impairment  of  functiort 
6210    ( Ihronic  otitis  externa: 

Sw  'lling.  dry  and  scaly  or  serous  dis- 
c  large,  and   itching  requiring  fre- 

lent  and  prolonged  treatment  

ympanic  membrane,   [jerforation 


innitus.  recurrent 


Bating 


10 


30 
10 


100 


60 


30 


50 

30 

10 
100 


10 


0 
10 


Bating 

Note:  A  separate  evaluation  for  tinnitus 
may  be  combined  with  an  evaluation 
under  diagnostic  codes  6100,  6200, 
6204,  or  other  diagnostic  code,  except 
when  tinnitus  supports  an  evaluation 
under  one  of  those  diagnostic  codes. 

(Authority:  38  U.S.C.  1155) 

6.  Section  4.87a  is  revised  to  read  as 
follows: 

§  4.87a    Schedule  of  ratings— other  sense 
organs. 

Rating 

6275  Sense  of  smell,  complete  loss 10 

6276  Sense  of  taste,  complete  loss  10 

Note:  Evaluation  will  be  assigned  under 

diagnostic  codes  6275  or  6276  only  if 
there  is  an  anatomical  or  pathological 
basis  for  the  condition. 

(Authority:  38  U.S.C.  1155) 

§  4.87b    [Removed] 

7.  Section  4.87b  is  removed. 
(FR  Doc.  99-11768  Filed  5-10-99;  8:45  ami 

BtLUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NV  030-0015;  FRL-«339-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  New  Source  Review 
Provisions  Implementation  Plan  for 
Nevada  State  Clark  County  Air 
Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  is  promulgating 
approval  of  the  new  source  review 
(NSR)  program  submitted  by  the  Clark 
County  Air  Pollution  Control  District 
(CCAPCD)  for  the  purpose  of  meeting 
the  nonattainment  and  prevention  of 
significant  deterioration  (PSD)  NSR 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  The 
requested  revision  was  submitted  by  the 
State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  new  source  review  SIP. 
This  submittal  also  satisfies  the 
requirements  for  a  Prevention  of 
Significant  Deterioration  (PSD)  program. 
The  intended  effect  of  this  rulemaking 
is  to  regulate  air  pollution  in  accordance 
with  the  Act.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
Nevada  state  implementation  plan  (SIP) 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 


air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  June  10,  1999. 

ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 
Permits  Office  (Air-3),  Air  Division,  EPA 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105 
Environmental  Protection  Agency,  Air 

Docket  (6102).  401  "M"  Street,  SW, 

Washington,  DC  20406. 
Clark  County  Health  District,  625 

Shadow  Lane,  Las  Vegas,  NV  89127 
Nevada  Division  of  Environmental 

Protection,  333  W.  Nye  Lane,  Carson 

City,  NV  89710 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Branoff,  Environmental  Engineer, 
Permits  Office  (Air-3),  Air  Division,  EPA 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1290. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  air  quality  planning  requirements 
for  nonattainment  NSR  are  set  out  in 
Part  D  of  Title  I  of  the  Act,  with 
implementing  regulations  at  40  CFR 
51.160  through  51.165.  The  air  quality 
planning  requirements  for  PSD  are  set 
out  in  Part  C  of  Title  I  of  the  Act,  with 
implementing  regulations  at  40  CFR 
51.166.  On  November  30, 1993, 
CCAPCD  submitted  its  NSR  rules  to 
EPA  as  a  proposed  revision  to  the  SIP. 
On  July  28,  1995,  EPA  proposed  to 
approve  with  contingencies,  and  to 
disapprove  in  the  alternative,  the 
submitted  SIP  revisions.  See  61  FR 
17675.  Full  approval  as  a  final  action 
was  contingent  upon  CCAPCD  making 
required  changes  to  the  submitted  rules. 
EPA  requested  public  comments  on  the 
proposed  approval  and  received  none 

CCAPCD  has  since  submitted  to  EPA 
revised  NSR  rules.  The  revisions 
contain  the  required  changes  and  EPA  is 
therefore  promulgating  final  approval  of 
the  revised  rules.  The  specific  changes 
that  CCAPCD  made  to  its  rules  are 
detailed  below. 

The  Clark  County  Board  of  Health  (the 
governing  board  for  the  CCAPCD) 
adopted  changes  to  the  new  source 
review  rules  in  "installments"  at  public 
hearings  on  December  21,  1995; 
December  19,  1996;  January  23,  1997; 
April  24,  1997;  June  26,  1997,  January 
22,  1998  and  April  23, 1998.  There  was  , 
substantial  input  ft-om  the  public  and 
the  regulated  community  at  these 
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hearings  and  the  workshops  that 
preceded  them. 

For  Rule  58,  CCAPCD  submitted  the 
revised  rule  to  the  State  of  Nevada  for 
inclusion  to  the  SIP  on  November  18, 
1996.  The  State  submitted  Rule  58  to 
EPA  on  January  17, 1997.  The  SIP 
revision  was  reviewed  by  EPA  and 
determined  to  be  complete  on  March  10, 
199^.  For  Rules  0  and  12,  CCAPCD 
submitted  the  revised  rules  to  the  State 
of  Nevada  for  inclusion  to  the  SIP  on 
March  3,  1999.  The  State  submitted 
Rules  0  and  12  to  EPA  on  March  15, 
1999.  The  SIP  revision  was  reviewed  by 
EPA  and  determined  to  be  complete  on 
March  30,  1999. 

In  its  July  28, 1995  proposed 
approval,  EPA  identified  a  number  of 
deficiencies  in  CCAPCD's  November  30, 
1993  submittal  which  had  to  be 
corrected  as  a  condition  of  full  approval. 
At  that  time,  CCAPCD  had  proposed 
draft  rules  which  corrected  the 
deficiencies.  EPA's  technical  support 
document  (TSD)  for  the  July  28, 1995 
proposed  approval  contains  a 
discussion  of  how  CCAPCD's  proposed 
draft  rules  would  correct  the 
deficiencies,  as  well  as  how  they  would 
ilieet  the  general  NSR  requirements  of 
the  Act.  The  rules  in  CCAPCD's  current 
submittal  are  substantially  similar  to  the 
draft  rules  upon  which  EPA  based  its 
proposed  approval.  Below  is  a 
discussion  of  the  portions  of  CCAPCD's 
January  17,  1997  and  March  15,  1999 
submittals  which  correct  the 
deficiencies  identified  by  EPA. 

Corrected  Deficiencies 

RuleO 

Modification:  In  its  July  28, 1995 
proposed  approval,  EPA  specified  that 
"the  rule  fails  to  require  review  for 
modifications  which  involve  a  major 
increase  in  actual  emissions,  but  no 
increase  in  potential  to  emit.  To  correct 
this  deficiency,  calculations  in  the 
District  rule  must  be  based  on  increases 
in  actual  emissions."  In  the  March  15, 
1999  submittal,  CCAPCD  corrected  the 
definition  of  modification  to  reference  a 
change  resulting  in  a  "net  emissions 
increase."  As  suggested  in  EPA's 
proposed  approval,  the  federal 
definition  of  "net  emissions  increase" 
was  also  incorporated  into  the  rule.  In 
concert,  these  definitions  satisfy  EPA's 
requirement  for  review  of  modifications. 

Regulated  Air  Pollutant:  EPA 
specified  that  "the  definition  of 
regulated  air  pollutant  in  the  submitted 
rule  .  .  .  should  be  corrected  for  rule 
consistency."  With  revisions  to  the 
definition  in  the  March  15, 1999 
submittal,  CCAPCD  satisfies  EPA's 
suggestion. 


Volatile  Organic  Compound:  EPA's 
proposed  approval  described  CCAPCD's 
definition  of  Volatile  Organic 
Compound  "contains  a  list  of 
substances  exempt  from  regulation  as 
VOCs  which  is  inconsistent  with  the 
exemption  list  in  40  CFR  51.100(s)." 
CCAPCD's  March  15, 1999  submittal 
corrected  this  discrepancy  by 
incorporating  the  CFR  definition 
verbatim.  This  language  satisfies  EPA's 
requirements. 

Rule  12 

Public  Notice:  In  its  July  28, 1995 
proposed  approval,  EPA  specified  that  a 
"thirty-day  public  comment  period 
should  be  required  for  each  permit 
application,  as  specified  by  40  CFR 
51.166(q).  All  public  comment,  oral  and 
written,  received  within  the  specified 
time,  should  be  considered  in  making 
the  final  decision  on  the  approvability 
of  the  permit  application."  The  March 
15, 1999  submittal  includes  section 
12.3.4.2,  to  require  consideration  of 
public  comments,  and  section  12.3.4  to 
require  a  minimum  thirty-day  pubfic 
comment  period.  The  addition  of  these 
sections  satisfies  EPA's  requirements. 

Variance  to  Rule  Requirements:  EPA 
specified  that  "no  variance  may  be 
granted  to  a  source  required  by  federal 
standards  to  undergo  new  source 
review."  The  March  15, 1999  submittal 
removed  provisions  for  a  variance  to  the 
major  source  impact  analysis  for  NOx 
and  therefore  satisfies  EPA's 
requirements  in  that  regard. 

Fugitive  Emissions:  EPA's  proposed 
approval  explained  that  "fugitives  must 
also  be  included  in  the  major  source 
applicability  determination,  defined  by 
a  source's  potential  to  emit,  for  all  other 
regulated  pollutants,  if  the  source 
belongs  to  one  of  the  source  categories 
listed  in  40  CFR  51.165(a)(l)(iv)(C)." 
Revisions  to  the  definitions  of  potential 
to  emit,  section  0.116,  and  stationary 
source,  section  0.133,  ensured  that 
fugitive  emissions  would  be  included  in 
applicability  determination.  The 
language  in  the  March  15,  1999 
submittal  satisfies  EPA's  requirements. 

Additional  Impact  Analysis  for 
Attainment  Pollutants:  EPA  specified 
that  the  rule  failed  to  require  an 
additional  impact  analysis  for  VOC,  lead 
and  CO:  "The  rule  must  be  amended  to 
require  the  additional  impact  analysis 
for  pollutants  subject  to  regulation 
under  the  Act  which  will  be  emitted  by 
the  new  source  or  modifications."  In 
sections  12.2.5.7,  12.2.10.6, 12.2.13.6, 
12.2.15.7,  12.2.16.7,  and  12.2.17.6,  the 
March  15,  1999  submittal  requires  such 
analysis  for  all  criteria  pollutants  at 
major  sources  and  major  modifications 


in  attainment  areas.  The  language 
satisfies  EPA's  requirement. 

Alternative  Siting  Analysis:  EPA 
specified  that  the  rule  lacked  a 
requirement  that  an  alternative  siting 
analysis,  required  by  CAA  section 
173(a)(5),  be  performed  by  all  permit 
applicants  for  sources  located  within  a 
nonattainment  area.  CCAPCD  has  added 
section  12.1. 4. l.k  to  require  a 
demonstration  that  the  benefits  of  a 
proposed  major  source  or  modification 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location  in  the  non- 
attainment  area.  The  language  in  the 
March  15, 1999  submittal  satisfies  EPA's 
reqiiirements. 

Class  I  Area  Visibility  Protection:  EPA 
specified  that  the  rule  lacked  the 
visibility  protection  requirements  of 
CAA  section  169(a)  and  described  in  40 
CFR  51.307.  While  there  are  currently 
no  Class  I  areas  in  Clark  County,  the 
requirement  needed  to  be  incorporated 
into  the  rule.  The  March  15, 1999 
submittal  included  such  provisions  in 
sections  12.2.5.8,  12.2.10.7,  12.2.13.7, 
12.2.15.8, 12.2.16.8,  and  12.2.17.7  and 
satisfies  EPA's  requirements. 

PSD  Ambient  Air  Increments:  EPA 
specified  that  the  rule  lacked 
"provisions  which  set  the  maximum 
allowable  increases  in  PM-10,  S02.  and 
N02  to  those  increments  listed  in  40 
CFR  51.166(c),  for  designated 
attainment  or  unclassifiable  areas."  The 
March  15, 1999  submittal  lists  these 
increments  in  sections  12.2.5.6. 
12.2.15.6,  and  12.2.16.6.  and  therefore 
satisfies  EPA's  requirements. 

Offsets:  EPA  specified  that  the 
submitted  rule  failed  to  meet  the 
requirements  of  CAA  section  173,  which 
requires  offsets  to  be  federally 
enforceable  prior  to  the  issuance  of  an 
Authority  to  Construct  Permit,  and  in 
effect  by  the  time  operation  commences. 
The  March  15,  1999  submittal  lists  this 
requirement  in  sections  12.4.1.4, 
12.4.2.4, 12.4.3.4,  and  12.4.4.4  and 
therefore  satisfies  EPA's  requirements. 

Additional  Requirements:  EPA 
specified  that  the  submitted  rule  failed 
to  "require  new  source  review  for  a 
source  or  modification  which  becomes 
major  due  to  a  relaxation  in  a  federally- 
enforceable  limit."  Section  0.133.b.2  of 
the  March  15,  1999  submittal  includes 
the  following  language  from  the  "major 
stationary  source"  definition  in  40  CFR 
51.165(a)(5)(ii):  "at  such  time  that  a 
particular  source  or  modification 
becomes  a  major  stationary  source  .  .  . 
the  requirements  of  regulations 
approved  pursuant  to  this  shall  apply  to 
the  source  or  modification  as  though 
construction  had  not  yet  commenced." 
This  satisfies  EPA's  requirements. 
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He  zardous  Air  Pollutants:  EPA 
spec  fied  that  the  rule's  list  of  hazardous 
air  pollutants  needed  to  "include  the 
polk  tants  listed  in  40  CFR 
51. If  6(b)(23)(I),  which  are  not  also 
regulated  by  Section  112(b)(1)  of  the 
Act."  The  March  15.  1999  submittal 
includes  definition  0.123,  "Regulated 
Air  Pollutant, "  which  satisfies  EPA's 
requi  rements  under  PSD. 


58 


Ac  'ustment  at  Time  of  Use:  EPA 
notec  the  submitted  rule  was  not  clear 
that  <  mission  reduction  credits  (ERCs) 
must  be  surplus  at  time  of  use  to  all 
fedenlly-enforceable  requirements, 
including,  but  not  limited  to. 
Reasonably  Available  Control 
Tech:  lology  (RACT)  requirements. 
Section  58.8  of  the  January  17, 1997 
subm  ittal  prescribes  that  ERCs  must  be 
surpl  as  at  the  time  of  use.  This  satisfies 
EPA'ii  requirements. 

Prior  shutdowns:  EPA  specified  that 
the  submitted  rule  must  not  disallow 
"prior  shutdown"  credits  as  required  in 
40  CPR  51.165(a)(l)(xxv).  Section 
58.3.;  .1  of  the  January  17,  1997 
subm  Ital  limits  shutdown  credits  as 
defined  by  this  CFR  section.  The  federal 
regulation  limits  shutdown  credits 
eithei  when  the  District  attainment  plan 
has  bfen  disapproved,  or  when  this  plan 
is  not  yet  due,  but  a  due  date  during  the 
creation  of  this  plan  is  missed.  In  this 
case,  jources  which  seek  ERCs  due  to  a 
shutcbvym  must  do  so  at  the  time 
oper4ion  of  the  source  ceases.  This 
sectidn  satisfies  EPA's  requirements. 

Prdperty  Rights:  EPA  specified  that 
the  SI  bmitted  rule  incorrectly  referred 
to  procedures  for  banking  ERCs  "in  a 
legall  r  protected  manner."  The  January 
17,  li  97  submittal  did  not  include 
langu  >ge  suggesting  that  banked  ERCs 
could  be  protected  under  property  rights 
laws  ind,  therefore,  this  submittal  can 
be  api  iroved  by  EPA. 

Mo  tile  and  Area  Sources:  EPA 
specil  ied  that  the  submitted  rule 
allowifd  reductions  generated  by  mobile 
and  ajea  sources  to  be  credited  as  ERCs 
whicl:  may  be  used  as  offsets  but  failed 
to  pro  i^ide  for  the  federal  enforceability 
and  qi  lantification  of  these  credits.  The 
Januaiy  17, 1997  submittal  removed  all 
credit ;  for  area  and  mobile  source 
reduc  ions  and  therefore  can  be 
appro  ^ed  by  EPA. 

Final  Action  and  Implications 

EP/  is  promulgating  final  approval  of 
CCAPCD's  NSR  program  as  submitted 
ary  17,  1997  and  on  March  15, 
This  submittal  consists  of  Clark 
Air  Pollution  Control 
ions  sections  0  (Definitions),  12 
(Precdnstruction  Review  for  New  or 
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Modified  Stationary  Sources),  and  58 
(Emission  Reduction  Credits). 

EPA  did  not  receive  any  comments  on 
the  changes  detailed  above  that  were 
necessary  to  make  CCAPCD's  program 
fully  approvable.  The  scope  of  this 
approval  applies  to  all  new  or  modified 
sources  (as  defined  in  the  program) 
within  the  Clark  County  Air  Pollution 
Control  District. 

Scope  of  This  Approval 

As  discussed  above,  the  submitted 
rules  (0,  12,  and  58)  contain  provisions 
which  satisfy  the  federal  requirements 
for  approval  of  nonattairunent  New 
Source  Review  (NSR)  and  Prevention  of 
Significant  Deterioration  (PSD) 
programs.  In  addition,  these  rules 
contain  provisions  which  are  outside 
the  scope  of  the  above  two  programs, 
such  as  requirements  for  stationary 
sources  of  hazardous  air  pollutants  and 
requirements  for  both  minor  stationary 
sources  and  stationary  sources  located 
in  attainment  areas  to  obtain  emission 
reduction  credits.  Today's  approval  of 
rules  0, 12,  and  58  is  promulgated  for 
the  purpose  of  meeting  the 
nonattainment  and  PSD  program 
requirements  of  the  Clean  Air  Act  only, 
and  does  not  imply  approval  of 
requirements  contained  in  these  rules 
for  any  other  purpose.  Therefore, 
approval  of  these  rules  does  not 
constitute  approval  of  the  CCAPCD 
requirements  to  develop  a  program  to 
regulate  new  or  modified  sources  of 
hazardous  air  pollutants,  as  described 
by  section  112(g)  of  the  Act.  In  addition, 
approval  of  these  rules  does  not 
constitute  approval  of  emission 
reduction  credit  programs  (such  as  the 
"road  paving"  offset  program  contained 
in  section  12.4.5  of  the  current 
submittal)  for  the  purpose  of  ensuring 
emissions  reductions  required  to  reach 
attainment  of  the  PM-10  or  PM-2.5 
national  ambient  air  quality  standards. 

Administrative  Review 

Copies  of  CCAPCD's  submittal  and 
other  information  relied  upon  for  this 
final  approval  are  contained  in  docket 
number  NSRR  2-95  CCAPCD,  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  development  of 
this  final  approval.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 


action  fi-om  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  those  govenunents,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12366,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
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not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiiffects  the  conmiunities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  govenunents,  a 
simunary  of  the  natiu-e  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the  - 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  versus  U.S. 


EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  luxiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  July  12, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
pmposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  Protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  and 
Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  ImplementaUon  Plan  for  the  State  of 
Nevada  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  April  21,  1999. 
Felicia  Marcus, 
Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  DD— Nevada 

2.  Section  52.1470  is  amended  by 
adding  paragraphs  (c)(36)  and  {c)(37)  to 
read  as  follows: 

§  52.1 470    Identification  of  plan. 

***** 

(c)  *   *   * 

(36)  On  January  17,  1997,  regulations 
for  the  following  Health  District  were 
submitted  by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Clark  Coimty  Air  Pollution 
Control  District. 

(1)  Section  58  revised  on  December 
21,  1995. 

(37)  On  March  15,  1999,  regulations 
for  the  following  Health  District  were 
submitted  by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Clark  County  Air  Pollution 
Control  District. 

(2)  Sections  0  and  12  revised  on  April 
23,  1998. 

[FR  Doc.  99-11708  Filed  5-10-99:  8:45  am] 
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ENVIRGNMENTAL  PROTECTION 
AGENCi 

40  CFR  Part  52 

[UT10-l46700«;  l/T-001-0014a;  UT-001- 
0015a;  FRL-6340-1] 

Approvil  and  Promulgation  of  Air 
Quality  implementation  Plans;  Utah; 
Forewofd  and  Definitions,  Revision  to 
Definition  for  Sole  Source  of  Heat  and 
Emissions  Standards,  NonsutMtantive 
Cfiangea;  General  Requirements,  Open 
Burning  and  Nonsul>stantive  Changes; 
and  For0word  and  Definitions, 
Additioft  of  Definition  for  PM,o 
Nonattajnment  Area 

AGENCY:JEnvironmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule:  withdrawal. 

SUMMAR^r:  On  March  26.  1999,  EPA 
published  a  direct  final  rule  (64  FR 
14620)  approving,  and  an  accompanying 
proposefi  rule  (62  FR  26463)  proposing 
to  approve,  revisions  submitted  by  the 
Govemcff  of  the  State  of  Utah  on  July  1 1 , 
1994,  February  6,  1996  and  July  9,  1998. 
These  revisions  contciin  requirements 
for  residential  solid  fuel  burning  and 
open  bulning.  and  add  a  definition  for 
"PMio  Nonattainment  Area"  to  the  SIP. 
We  are  withdrawing  this  final  rule  due 
to  adverpe  comment  received  from  the 
Utah  Peiroleum  Association  on  the 
portion  )f  this  action  approving  the 
"PMio  ^  onattainment  Area"  definition. 
In  a  subsequent  final  rule,  we  will 
summar  ize  and  respond  to  the  comment 
receivec  and  take  final  rulemaking 
action  o;  i  this  requested  Utah  SIP 
revision 

DATES:  As  of  May  11,  1999.  we 
withdra  v  the  direct  final  r\ile  published 
on  Marc  a  26, 1999. 
ADDRESSES:  Copies  of  the  documents 
relevant]  to  this  action  are  available  for 
public  i^pection  during  normal 
business  hours  at  the  Air  and  Radiation 
Programi,  Environmental  Protection 
Agency,]  Region  Vin,  999  18th  Street, 
Suite  500,  Denver,  Colorado.  80202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Rbsenberg,  EPA,  Region  Vm, 
(303) 312-6436. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
poUutioa  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Particul  ite  matter.  Reporting  and 
recordk(  leping  requirements. 

Dated:  (April  30,  1999. 
Patricia  D.  Hull, 

Acting  i?i  fgional  Administrator,  Region  VIII. 
[FR  Doc  99-11829  Filed  5-10-99;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1815, 1816, 1819,  and 
1852 

Small  Disadvantaged  Business 
Participation  Evaluation  and  incentives 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  conforms  the 
NASA  FAR  Supplement  (NFS)  to  recent 
changes  made  to  the  Federal 
Acquisition  Regulation  (FAR)  regarding 
the  evaluation  and  incentive  for  small 
disadvantaged  business  (SDB) 
participation  in  competitive  negotiated 
acquisitions.  Specifically,  this  rule 
requires  that  evaluation  of  SDB 
participation  be  limited  to  SDBs  in  the 
Major  SIC  Groups  designated  by  the 
Department  of  Commerce,  and  that  it  be 
accomplished  normally  as  a  subfactor 
under  the  NASA  Mission  Suitability 
evaluation  factor.  This  rule  also  limits 
incentives  for  use  of  SDB  firms  to  an 
award  fee  provision  or  the  designated 
FAR  incentive  clause  provision. 
Moreover,  both  incentives  are  limited  to 
use  of  SDBs  in  the  designated  Major  SIC 
Groups.  This  rule  also  makes  editorial 
revisions  to  reflect  recent  FAR 
terminology  and  clause  title  changes 
associated  with  implementation  of  the 
Historically  Underutilized  Business 
Zone  (HUBZone)  Empowerment 
Contracting  Program.  Finally,  editorial 
changes  are  made  to  correct  a  NASA 
official's  Utle  and  to  eliminate  an 
erroneous  designation  of  the  NASA 
Mentor-Protege  program  as  a  pilot 
program. 

EFFECTIVE  DATE:  May  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
O Toole,  NASA  Headquarters,  Code  HK, 
Washington,  DC  20546,  telephone:  (202) 
358-0478;  email: 
thomas.otoole@hq.nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Acquisition  Circular  97-07 
revised  the  FAR  to  prescribe  procedures 
for  the  evaluation  and  incentive  of  SDB 
participation  in  Government  contracts. 
With  respect  to  evaluation,  it  required 
that  the  proposed  participation  of  SDBs 
in  the  Department  of  Commerce 
designated  Major  SIC  Groups  be 
evaluated  in  unrestricted  competitive 
negotiations  expected  to  exceed 
$500,000  ($1,000,000  for  construction). 
In  addition,  two  forms  of  post-award 
incentives  for  use  of  SDBs  in  the 
designated  SIC  Major  Groups  were 
prescribed:  the  clause  at  52.219-26, 


Small  Disadvantaged  Business 
Participation  Program — Incentive 
Subcontracting,  or  an  award  fee 
provision.  NASA  procedures  for  award 
fee  already  required  evaluation  of  SDB 
utilization,  but  needed  revision  to  limit 
evaluation  to  SDBs  in  the  designated 
Major  SIC  Groups. 

Impact 

Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Pub.  L.  98-577,  and 
publication  for  comments  is  not 
required.  However,  comments  from 
small  business  entities  concerning  the 
affected  NFS  coverage  will  be 
considered  in  accordance  with  5  U.S.C. 
610.  Such  comments  may  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1815, 
1816, 1819,  and  1852 

Government  procurement. 

Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1815, 1816, 
1819,  and  1852  are  amended  as  follows: 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
Parts  1815,  1816, 1819,  and  1852 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

2.  In  section  1815.304,  the  section 
heading  is  revised  and  paragraph  (c)  is 
added  to  read  as  follows: 

1 81 5.304    Evaluation  factors  and 
significant  subfactors.  (NASA  supplements 
paragraph  (c)) 

(c)(4)(A)  The  extent  of  participation  of 
small  disadvantaged  business  (SDB) 
concerns  shall  be  evaluated  as  a 
subfactor  under  the  Mission  Suitability 
factor.  If  a  Mission  Suitability  factor  is 
not  used,  the  SDB  participation  shall  be 
evaluated  as  a  separate  factor  or 
subfactor,  as  appropriate. 

(B)  SDB  concerns  that  choose  the  FAR 
19.11  price  evaluation  adjustment  shall 
receive  the  lowest  possible  score/rating 
under  the  FAR  15.304(c)(4)  evaluation. 
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3.  In  section  1815.304-70,  paragraph 
(b)(2)  is  revised  to  read  as  follows: 

1 81 5.304-70    NASA  evaluation  factors. 

***** 

(b)*  *  * 

(2)  The  Mission  Suitability  factor  may 
identify  evaluation  subfactors  to  further 
define  the  content  of  the  factor.  Each 
Mission  Suitability  subfactor  shall  be 
weighted  and  scored.  The  adjectival 
rating  percentages  in  1815.305(a)(3)(A) 
shall  be  applied  to  the  subfactor  weight 
to  determine  the  point  score.  The 
number  of  Mission  Suitability 
subfactors  is  limited  to  five.  The 
Mission  Suitability  evaluation 
subfactors  and  their  weights  shall  be 
identified  in  the  RFP. 
***** 

4.  In  section  1815.404-470,  paragraph 
(c)(5)  is  revised  to  read  as  follows: 

1 81 5.404-470    NASA  structured  approach 
for  profit  or  fee  objective. 

***** 

(c)  *  *  * 

(5)  Federal  socioeconomic  programs. 
In  addition  to  rewarding  contractors  for 
imusual  initiative  in  supporting 
Government  socioeconomic  programs, 
failure  or  unwillingness  on  the  part  of 
the  contractor  to  support  these  programs 
should  be  viewed  as  evidence  of  poor 
performance  for  the  purpose  of 
establishing  this  profit/fee  objective 
factor.  However,  this  factor  does  not 
apply  to  utilization  of  small 
disadvantaged  businesses.  Incentives  for 
use  of  these  firms  may  only  be 
structiu-ed  according  to  FAR  19.1203 
and  19.1204(c). 


PART  1816— TYPES  OF  CONTRACTS 

5.  In  section  1816.405-274,  paragraph 
(f)  is  revised  to  read  as  follows: 

1 81 6.405-274    Award  fee  evaluation 
factors. 

***** 

(f)(1)  The  contractor's  performance 
against  the  subcontracting  plan 
incorporated  in  the  contract  shall  be 
evaluated.  Emphasis  may  be  placed  on 
the  contractor's  accomplishment  of  its 
goals  for  subcontracting  with  small 
business,  HUBZone  smedl  business,  and 
women-owned  small  business  concerns. 

(2)  The  contractor's  performance 
against  the  contract  target  for 
participation  as  subcontractors  by  small 
disadvantaged  business  concerns  in  the 
SIC  Major  Groups  designated  by  the 
Department  of  Commerce  (see  FAR 
19.201(c))  shall  also  be  evaluated  if  the 
clause  at  FAR  52.219-26,  Small 
Disadvantaged  Business  Participation — 
Incentive  Subcontracting,  is  not 


included  in  the  contract  (see  FAR 
19.1204(c)). 

(3)  The  contractor's  achievements  in 
subcontracting  high  technology  efforts 
as  well  as  the  contractor's  performance 
under  the  Mentor-Protege  Program,  if 
applicable,  may  also  be  evaluated. 

14)  The  evaluation  weight  given  to  the 
contractor's  performance  against  the 
considerations  in  paragraphs  (f)(1) 
through  (f)(3)  of  this  section  should  be 
significant  (up  to  15  percent  of  available 
award  fee).  The  weight  should  motivate 
the  contractor  to  focus  management 
attention  to  subcontracting  with  small, 
HUBZone,  and  women-owned  small 
business  concerns,  and  with  small 
disadvantaged  business  concerns  in 
designated  SIC  Major  Groups  to  the 
maximum  extent  practicable,  consistent 
with  efficient  contract  performance. 


PART  1819— SMALL  BUSINESS 
PROGRAMS 

6.  In  section  1819.201,  the  section 
heading  and  paragraph  (a)  are  revised 
and  paragraph  (f)(1)  is  added  to  read  as 
follows: 

1819.201     General  Policy.  (NASA 
supplements  paragraphs  (a),  (c).  (d).  and  (f)) 

(a)(i)  NASA  is  committed  to  providing 
to  small,  HUBZone,  small 
disadvantaged,  and  women-owned 
small  business  concerns,  maximiun 
practicable  opportunities  to  participate 
in  Agency  acquisitions  at  the  prime 
contract  level.  The  participation  of 
NASA  prime  contractors  in  providing 
subcontracting  opportunities  to  such 
entities  is  also  an  essential  part  of  the 
Agency's  commitment.  The 
participation  of  these  entities  is 
particularly  emphasized  in  high- 
technology  areas  where  they  have  not 
traditionally  dominated. 

(ii)  NASA  annually  negotiates  Agency 
small,  HUBZone,  small  disadvantaged, 
and  women-owned  small  business 
prime  and  subcontracting  goals  with  the 
Small  Business  Administration 
pursuant  to  section  15(g)  of  the  Small 
Business  Act  (15  U.S.C.  644).  In 
addition,  NASA  has  the  following 
statutory  goals  based  on  the  total  value 
of  prime  and  subcontract  awards: 

(A)  Under  Public  Laws  101-144,  101- 
507,  and  102-389.  an  annual  goal  of  at 
least  8  percent  for  prime  and 
subcontract  awards  to  small 
disadvantaged  business  (SDB)  concerns, 
Historically  Black  Colleges  and 
Universities  (HBCUs),  minority 
institutions  (Mis),  and  women-owned 
small  businesses  (WOSBs)  (see 
1819.7000);  and 

(B)  Under  10  U.S.C.  2323,  an  annual 
goal  of  5  percent  for  prime  and 


subcontract  awards  to  SDBs,  HBCUs, 
and  WOSBs. 

***** 

(f)(1)  The  NASA  Ombudsman,  the 
Deputy  Associate  Administrator  for 
Procurement  (Code  H),  is  the  designated 
official  for  determining  whether  the  use 
of  the  SDB  mechanism  in  FAR  subpart 
19.11  has  resulted  in  an  imdue  binden 
on  non-SDB  firms  in  the  Department  of 
Commerce  designated  SIC  Major 
Groups,  or  is  otherwise  inappropriate. 

1819.202-170    [Amended] 

7.  In  the  last  sentence  to  section 
1819.202-170,  the  word  "(Technical)" 
is  removed. 

1819.705-470    [Amended] 

8.  In  the  last  sentence  to  section 
1819.705-470,  the  word  ",  HUBZone," 
is  added  before  the  phrase  "and  women- 
owned  small  business  concerns". 

9.  Section  1819.708-70  is  revised  to 
read  as  follows: 

1 81 9.708-70    NASA  solicitation  provision 
ar>d  contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.219-73,  Small 
Business  Subcontracting  Plan,  in 
invitations  for  bids  containing  the 
clause  at  FAR  52.219-9  with  its 
Alternate  I.  Insert  in  the  last  sentence 
the  number  of  calendar  days  after 
request  that  the  offeror  must  submit  a 
complete  plan. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.21975,  Small 
Business  Subcontracting  Reporting,  in 
solicitations  and  contracts  containing 
the  clause  at  FAR  52.219-9.  except  for 
contracts  covered  by  an  approved 
commercial  plan. 

PART  1852— SOUCTTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

10.  In  section  1852.219-73,  the 
section  title,  date,  and  paragraph  (b)  are 
revised  to  read  as  follows: 

1852.219-73    Small  Business 
Sutx;ontracting  Plan.  . 

As  prescribed  in  1819.708-70(a). 
insert  the  following  provision: 

Small  Business  Subcontracting  Plan 

May  1999 

***** 

(b)  The  contract  expected  to  resuh  from 
this  solicitation  will  contain  FAR  clause 
52.219-9,  "Small  Business  Subcontracting 
Plan."  The  apparent  low  bidder  must  submit 
the  complete  plan  within  (Insert  number  of 
days]  calendar  days  after  request  by  the 
Contracting  Officer. 

(End  of  provision) 


25216 


11.  In 
section 
as  followk 
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Section  1852.219-75.  the 

and  date  are  revised  to  read 


tide 


1852.219-75    Small  Business 
Subcontrictlng  Reporting. 

•         «         •         *         * 

Small  Business  Subcontracting  Reporting 

May  1999 


1852.219-^7    [Amended] 

12.  In  section  1852.219-77,  the  date  is 
revised  tp  read  "May  1999"  and  in 
(d),  the  word  "pilot"  is 


paragraph 
removed 
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DEPARTiyiENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  l^art  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reclassification 
of  LesqtureUa  stonensis  (Stones  River 
bladderpod) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Plotice  of  candidate  taxa 

reclassification. 


:  Plotic 
ificatic 


SUMMARYt  In  this  document,  we  explain 
the  changes  in  the  status  of  Lesquerella 
sto/iensif  (Stones  River  bladderpod),  a 
plant  thajt  is  under  review  for  possible 
addition  to  the  List  of  Endangered  and 
Threaten  Bd  Plants  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  are  removing  this 
species  f  "om  candidate  status  at  this 
time. 

ADDRESSES:  You  may  submit  questions 
concemi  ag  this  notice  to  the  Chief, 
Division  of  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street. 
N.W.,  Miil  Stop  452  ARLSQ, 
Washington,  D.C.  20240. 
FOR  FURI^ER  INFORMATION  CONTACT: 
Chief,  Dijvision  of  Endangered  Species 
(see  ADDRESSES  section)  (telephone: 
703/35&-(-2171). 
SUPPLEMENTARY  INFORMATION: 

Backgro^d 

Candidate  taxa  are  those  taxa  for 
which  we  have  on  file  sufficient 
information  to  support  issuance  of  a 
proposed  rule  to  list  under  the  Act.  In 
addition!  to  our  annual  review  of  all 
candidalje  taxa,  we  have  an  on-going 
review  process,  particularly  to  update 
taxa  wh(ise  status  may  have  changed 
markedly.  This  notice  provides  the 


specific  explanation  for  the 
reclassification  of  this  species. 

It  is  important  to  note  that  candidate 
assessment  is  an  ongoing  function  and 
changes  in  status  should  be  expected. 
We  may  restore  species  to  candidate 
status  that  are  removed  fi'om  the 
candidate  list  if  additional  information 
supporting  such  a  change  becomes 
available.  We  most  recently  requested 
such  information  in  the  plant  and 
animal  candidate  notice  of  review 
published  in  the  Federal  Register  on 
September  19,  1997  (62  PR  49398). 

Finding 

Lesquerella  stonensis  Rollins  (Stones 
River  bladderpod),  a  small  winter 
annual  plant,  occurs  in  three 
populations  found  in  the  floodplain  of 
the  Stones  River,  Rutherford  County, 
Tennessee.  The  three  populations  are 
divided  among  20  sites  located  on  U.S. 
Army  Corps  of  Engineers'  (COE)  lands, 
Tennessee  Department  of  Environment 
and  Conservation's  (TDEC)  lands,  and 
privately  owned  lands.  Over  half  of  the 
known  populations  are  on  lands 
managed  by  the  COE  and  the  TDEC. 
This  species  requires  annual 
disturbance  in  order  to  complete  its  life 
cycle.  Historically,  natural  events  such 
as  flooding  maintained  its  habitat  by 
removing  perennial  grasses  and  woody 
plants  that  quickly  invade  the 
floodplain  without  regular  natural  or 
artificial  disturbance.  Annual  crop 
production  is  currently  the  primary 
means  of  artificially  maintaining  L. 
stonensis'  habitat,  provided  there  is  no 
fall  planting  and  herbicide  use  is 
limited. 

The  Smithsonian  Institution's  January 
9,  1975,  report  to  Congress  on  those 
plants  considered  to  be  endangered, 
threatened,  or  extinct  (House  Document 
No.  94-51)  included  Lesquerella 
stonensis.  We  first  designated 
Lesquerella  stonensis  as  a  candidate 
species  in  the  December  15,  1980, 
Notice  of  Review  (45  PR  82480).  In 
designating  this  species  a  candidate,  we 
considered  the  encroachment  of  more 
competitive  vegetation  and  the  loss  of 
habitat  through  conversion  of  land  to 
uses  other  than  cultivation  of  aimual 
crops  as  the  primary  threats  to  the 
species.  In  1994,  we  entered  into 
cooperative  agreements  with  TDEC  and 
the  Tennessee  Wildlife  Resources 
Agency  ( fWRA)  to  determine  the 
management  regimes  needed  to  protect 
and  to  maintain  healthy,  viable 
populations  of  Lesquerella  stonensis. 
This  information  provided  the  basis  for 
the  1998  Cooperative  Management 
Agreement  (CMA)  among  the  Service, 
TWRA,  TDEC,  and  COE  for  the 
conservation  of  L.  stonensis.  Under  the 


CMA,  appropriate  agricultiu-al 
management  techniques  will  provide 
the  disturbance  required  for  the  species. 
We  believe  that  the  CMA  secures  into 
the  foreseeable  futiu^  the  14  sites  where 
the  species  occurs  on  public 
conservation  lands.  These  populations 
are  distributed  over  the  historic  range  of 
the  species.  The  TDEC  will  continue  to 
work  with  the  owners  of  the  six 
privately  owned  sites  to  gain 
appropriate  management  for  these  sites 
and  to  obtain  long-term  protection  for 
them.  We  conclude  that  habitat  loss  and 
modification  are  not  likely  to  cause  L. 
stonensis  to  become  endangered  or  to  be 
in  danger  of  extinction  in  the 
foreseeable  future  over  all  or  a 
significant  portion  of  its  range; 
therefore,  neither  the  issuance  of  a 
proposed  rule  nor  continuation  of   . 
candidate  status  for  this  species  is 
warranted. 

Author 

Staff  biologists  in  our  regional  and 
field  offices  prepared  the  evaluation 
summarized  in  this  document  by  Scott 
Hicks,  Division  of  Endangered  Species 
(see  ADDRESSES  section).  <^ 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531  et  seq. 

Dated:  April  14.  1999. 

Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  99-11746  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304063-9063-01;  I.D. 
050599B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Catcher  Processors  using  Trawl  Gear 
in  the  Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  catcher 
processors  using  trawl  gear  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  portion  of  the 
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1999  total  allowable  catch  (TAG)  of 
Pacific  cod  allocated  to  catcher 
processors  using  trawl  gear  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  May  6,  1999,  until  2400 
hrs,  A.l.t,  December  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Goimcil  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  GFR  part  600 
and  50  GFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 
12103,  March  11,  1999)  established  the 
portion  of  the  TAG  of  Pacific  cod 
allocated  to  catcher  processors  using 
trawl  gear  in  the  BSAI  as  38,475  metric 
tons  (mt)  in  accordance  with 


§679.20(c)(3){iii)and 
§679.20{a){7)(i)(B). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  portion  of  the  TAG 
of  Pacific  cod  allocated  to  catcher 
processors  using  trawl  gear  in  the  BSAI 
will  be  reached.  The  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  14,000  mt,  and  is 
setting  aside  the  remaining  24,475  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  679.20(d)(l){iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  catcher 
processors  using  trawl  gear  in  the  BSAI. 

Maximiun  retainable  oycatch  amoimts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

ClassificatioB 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  1999  TAG  of 


Pacific  cod  allocated  to  catcher 
processors  using  trawl  gear  in  the  BSAI. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  Pacific  cod  directed  fishing 
allowance  established  for  catcher 
processors  will  soon  be  reached.  Further 
delay  would  only  result  in  overharvest, 
which  would  disrupt  the  FMP's 
objective  of  providing  sufficient  Pacific 
cod  to  support  bycatch  needs  in  other 
anticipated  groimdfish  fisheries 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  can  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  May  6,  1999. 
Bruce  Morefaead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-11820  Filed  5-6-99;  2:20  pm) 
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Proposed  Rules 


Federal  Register 

Vol.  64,  No.  90 
Tuesday,  May  11,  1999 


This  sect  on  of  the  FEDERAL  REGISTER' 
contains  i  lotices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  ^f  these  notices  is  to  give  interested 
persons  <  in  opportunity  to  participate  in  the 
rule  maki  ig  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  {Aviation  Administration 

14  CFR  part  39 

[Docket  (Jo.  99-CE-15-AD] 
RiN212(]^AA64 

AirwortMness  Directives;  Fairchiid 
Aircraft,  Inc.  Models  SA226-T,  SA226- 
T(B),  SA226-AT,  and  SA226-TC 
Airplanes 

AGENCY^  Federal  Aviation 
Adminiitration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM)[ 

SUMMARV:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
77-25-03,  which  currently  requires 
repetitively  inspecting  the  landing  gear 
actuatoij  rod  ends  that  are  equipped 
with  graase  fittings  for  cracks  on 
Fairchiid  Aircraft,  Inc.  (Fairchiid 
Aircraft)  Models  SA226-T,  SA226-AT, 
and  SA226-TC  airplanes.  AD  77-25-03 
also  req  iires  replacing  the  landing  gear 
actuatoi  rod  ends  with  an  improved  part 
either  ii  imediately  or  at  a  certain  time 
period  c  epending  on  the  results  of  the 
inspections.  Replacement  of  all  six  rod 
ends  tei  minates  the  repetitive 
inspecti  on  requirements  of  AD  77-25- 
03.  The  AD  proposed  in  this  document 
is  the  re  suit  of  failures  of  the  landing 
gear  rod  ends  on  airplanes  where  the 
rod  end  i  were  replaced  in  accordance 
with  All  77-25-03.  Fairchiid  has  re- 
designe  i  the  landing  gear  rod  ends  as  a 
result  o  these  failures.  The  proposed 
AD  woi  Id  require  replacing  all  landing 
gear  rod  ends  with  these  improved 
design  parts  on  all  SA226  series 
airplan(  s,  including  those  manufactured 
since  A  3  77-25-03  was  issued  (i.e.,  the 
Model !  A226-T(B)  airplanes).  The 
actions  specified  by  the  proposed  AD 
are  inte  ided  to  prevent  failure  of  the 
landing  gear  actuator  caused  by  cracks 
in  the  r(»d  ends,  which  could  result  in 
the  inal  ility  to  lower  the  landing  gear 
during  1 1  landing  with  consequent 
possibl( !  loss  of  control  of  the  airplane. 


DATES:  Comments  must  be  received  on 
or  before  July  16,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-15- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Fairchiid  Aircraft,  Inc.,  P.O.  Box 
790490,  San  Antonio,  Texas  78279- 
0490;  telephone:  (210)  824-9421; 
facsimile:  (210)  820-8609.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hung  Viet  Nguyen,  FAA,  Airplane 
Certification  Office,  2601  Meacham 
Boulevard.  Fort  Worth,  Texas  76193- 
0150;  telephone:  (817)  222-5133; 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  conmients,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  No.  99-CE-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-15-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

AD  77-25-03.  Amendment  39-3090. 
currently  requires  repetitively 
inspecting  the  landing  gear  actuator  rod 
ends  that  are  equipped  with  grease 
fittings  for  cracks  on  Fairchiid  Aircraft, 
Inc.  (Fairchiid  Aircraft)  Models  SA226- 
T,  SA226-AT,  and  SA226-TC  airplanes. 
AD  77-25-03  also  requires  replacing  the 
landing  gear  actuator  rod  ends  with 
improved  design  parts  either 
immediately  or  at  a  certain  time  period 
depending  on  the  results  of  the 
inspections.  Replacement  of  all  six  rod 
ends  terminates  the  repetitive 
inspection  requirement  of  AD  77-25-03. 

Accomplishment  of  the  actions  of  AD 
77-25-03  is  required  in  accordance 
with  Swearingen  Aviation  Corporation 
Service  Bulletin  A32-014,  dated 
November  17.  1977. 

Actions  Since  Issuance  of  Previous  Rule 

The  FAA  has  received  reports  of 
failures  of  the  landing  gear  rod  ends  on 
airplanes  where  the  rod  ends  were 
replaced  in  accordance  with  AD  77-25- 
03.  The  flight  time  accimiulated  on  the 
landing  gear  actuators  varies  between 
the  failures;  however,  the  reports  show 
that  these  parts  aie  not  meeting  their  life 
limits.  Fairchiid  has  re-designed  the 
landing  gear  rod  ends,  part  number  (P/ 
N)  VTA00350.  as  a  result  of  these 
failures. 

Cracks  in  the  landing  gear  actuator 
rod  ends,  if  not  detected  and  corrected 
in  a  timely  maimer,  could  result  in 
failure  of  the  landing  gear  actuator  and 
the  inability  to  lower  the  landing  gear 
during  a  landing  with  consequent 
possible  loss  of  control  of  the  airplane. 

Relevant  Service  Information 

Fairchiid  has  issued  Service  Bulletin 
SB  A32-014,  Revised:  January  26,  1999, 
which  specifies  procedures  for  replacing 
the  existing  landing  gear  actuator  rod 
ends  with  ones  of  improved  design,  P/ 
N  VTA00350. 
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The  FAA's  Determination 

After  examining  the  circumstances  - 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  the  above- 
referenced  condition  from  occurring  on 
all  SA226  series  airplanes,  including 
those  manufactured  since  AD  77-25-03 
was  issued  (i.e.,  the  Model  SA226-T(B) 
airplanes). 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Models 
SA226-T,  SA226-T(B1,  SA226-AT,  and 
SA226-TC  airplanes  of  the  Scune  type 
design  that  are  equipped  with  any 
landing  gear  actuator  rod  end  other  than 
P/N  VTA00350  (or  FAA-approved 
equivalent  part  number],  the  FAA  is 
proposing  AD  action.  The  proposed  AD 
would  supersede  AD  77-25-03,  and 
would  require  replacing  all  landing  gear 
rod  ends  with  these  improved  design 
parts,  P/N  VTA00350  (or  FAA-approved 
equivalent  part  number). 

Accomplishment  of  the  proposed 
replacements  would  be  required  in 
accordance  with  Fairchild  Aircraft 
Service  Bulletin  SB  A32-014,  Revised: 
January  26,  1999. 

Cost  Impact 

The  FAA  estimates  that  190  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  6  workhours  per  airplane 
to  accomplish  the  proposed 
replacements,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $169  per  rod  (6  rods 
per  airplane).  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$261,060,  or  $1,374  per  airplane. 

This  figiu^e  is  based  upon  the 
presimiption  that  no  affected  airplane 
owner/operator  has  accomplished  the 
proposed  replacement. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
77-25-03,  Amendment  39-3090,  and  by 
adding  a  new  AD  to  read  as  follows: 

Fairchild  Aircraft,  Inc.:  Docket  No.  99-CE- 
15-AD;  Supersedes  AD  77-25-03, 
Amendment  39-3090. 
Applicability:  The  following  airplanes 
models  and  serial  numbers,  certificated  in 
any  category;  that  are  equipped  with  any 
landing  gear  actuator  rod  end  other  than  part 
number  (P/N)  VTA00350  (or  FAA-approved 
equivalent  part  number). 


Model 

Serial  No. 

SA226-T  

T201  through  T275  and  T277 

through  T291 . 

SA226-T(B) 

T(B)  276  and  T(B)  292 

through  T(B)417. 

SA226-AT  ... 

AT001  through  AT074. 

SA226-TC  ... 

TC201  through  TC396,  TC398 

through  TC413,  and  TC418 

through  TC41 9. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  failure  of  the  landing  gear 
actuator  caused  by  cracks  in  the  rod  ends, 
which  could  result  in  the  inability  to  lower 
the  landing  gear  during  a  landing  with 
consequent  possible  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Within  the  next  500  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  replace  any  landing  gear  actuator  rod 
end  that  is  not  P/N  VTA00350  (or  FAA- 
approved  equivalent  part  number)  with  one 
that  incorporates  this  part  number. 
Accomplish  this  replacement  in  accordance 
with  Fairchild  Aircraft  Service  Bulletin  SB 
A32-014,  Revised:  January  26,  1999. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  affected  airplane, 
any  landing  gear  actuator  rod  end  that  is 
other  than  P/N  VTA00350  (or  FAA-approved 
equivalent  part  number). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  FAA.  Airplane 
Certification  Office  (ACO),  2601  Meacham 
Boulevard,  Fort  Worth.  Texas  76193-0150. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  77-25-03 
are  not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Fairchild  Aircraft. 
Inc.,  P.O.  Box  790490,  San  Antonio,  Texas 
78279-0490;  or  may  examine  this  document 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558.  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

(f)  This  amendment  supersedes  AD  77-25- 
03,  Amendment  39-3090. 

Issued  in  Kansas  City,  Missouri,  on  May  4, 
1999. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  99-11779  Filed  5-10-99;  8:45  am] 
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DEPARTflENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRpLrt71 

[Airspace  pocket  No.  99-AGL-29] 

Proposeq  Modification  of  Class  E 
Airspace;  La  Crosse,  Wl 

agency:  I  ederal  Aviation 

AdministaUon  (FAA),  DOT. 

ACTION:  Nptice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
modify  CI  ass  E  airspace  at  La  Crosse, 
WI.  A  GlAal  Positioning  System  (GPS) 
Standard  instrument  Approach 
Procedur«  (SLAP),  330°  helicopter  point 
in  space  approach,  has  been  developed 
for  Saint  Francis  Medical  Center. 
Controllei  1  airspace  extending  upward 
from  700  o  1200  feet  above  ground 
level  (AG  ^)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
proposes  o  modify  the  existing 
controllec  airspace  for  La  Crosse,  WI,  to 
the  southi  fast  in  order  to  include  the 
point  in  s  3ace  approach  serving  Saint 
Francis  V  edical  Center. 
DATES:  Cc  mments  must  be  received  on 
or  before  une  30,  1999. 

AOORESSE  >:  Send  comments  on  the 
proposal :  n  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  N(i.  99-AGL-29.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  off  cial  docket  may  be  examined 
in  the  Off  ce  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administation,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  ( locket  may  also  be  examined 
during  no  rmal  business  hours  at  the  Air 
Traffic  Di  /ision,  Airspace  Branch, 
Federal  Aviation  Adrninistration,  2300 
East  Devo  n  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURT)  ER  INFORMATION  CONTACT: 
Michelle  4.  Behm,  Air  Traffic  Division, 
Airspace  iranch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  A^  enue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMEmARY  INFORMATION: 


Comment  s  Invited 


partici 

by 

or 

Commends 

supporti 

presentee 

developi 

decisions 


rg' 


u.g: 


Interestjed  parties  are  invited  to 

in  this  proposed  rulemaking 
submi  ting  such  written  data,  views, 
argum<  nts  as  they  may  desire. 

that  provide  the  factual  basis 
the  views  and  suggestions 
are  particularly  helpful  in 

reasoned  regulatory 
on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-29."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persormel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  La  Crosse,  WI,  to 
accommodate  aircraft  executing  the 
proposed  GPS  SIAP  330°  helicopter 
point  in  space  approach  for  Saint 
Francis  Medical  Center  by  modifying 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  fi-om  700  feet  or  "more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 


Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5    La  Crosse,  WI  (Revised) 

La  Crosse  Municipal  Airport,  WI 

(Lat.  43°  52'  46"N.,  long.  091°  15'  24"W.) 
La  Crosse  VOR/DME 
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(Ut.  43°  52'  34"N..  long.  091°  15'  22"W.) 
Saint  Francis  Medical  Center,  WI 
Point  In  Space  Coordinates 

(Lat.  43°  47'  39"N.,  long.  091°  14'  00"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  La  Crosse  Municipal  Airport  and 
within  3.2  miles  each  side  of  the  La  Crosse 
VOR/DME  187°  radial  extending  from  the 
6.9-mile  radius  to  12.3  miles  south  of  the 
airport,  and  within  a  6.0-mile  radius  of  the 
point  in  space  serving  Saint  Francis  Medical 
Center. 
***** 

Issued  in  Des  Plaines,  Illinois  on  April  26, 
1999. 

Chrstopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  99-11871  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-30] 

Proposed  Modification  of  Class  E 
Airspace;  Mankato,  MN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Mankato, 
MN.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP),  270°  helicopter  point 
in  space  approach,  has  been  developed 
for  Immanuel-St.  Joseph's  Hospital. 
Controlled  airspace  ejctending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
proposes  to  modify  the  existing 
controlled  airspace  for  Mankato,  MN,  to 
the  southwest  in  order  to  include  the 
point  in  space  approach  serving 
Immanuel-St.  Joseph's  Hospital. 
DATES:  Comments  must  be  received  on 
or  before  Jime  30,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-30,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 


East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGI^520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-30."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  sununarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Mankato,  MN,  to 
accommodate  aircraft  executing  the 
proposed  GPS  SLAP  270°  helicopter 
point  in  space  approach  for  Immanuel- 
St.  Joseph's  Hospital  by  modifying 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu-es  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


25222 


Federal  Register/Vol.  64,  No.  90/Tuesday,  May  11,  1999/Proposed  Rules 


Authtiity:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E  O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Co  np..  p.  389. 


§71.1 

2 
14  CFR 


Ths 


Amended] 

incorporation  by  reference  in 
71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
gn£  tions  and  Reporting  Points, 

Sjptember  10,  1998,  and  effective 
em^er  16,  1998,  is  amended  as 
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E5    Mankato,  MN  [Revised] 
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-St.  Joseph's  Hospital,  MN 
Space  Coordinates 
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14CFR|Part71 

[Airspaoe  Docket  No.  99-AGL-28] 

Proposed  Modification  of  Class  E 
Airspaoe;  Eau  Claire,  WI 

AGENCYt  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMAF  Y:  This  notice  proposes  to 
modify  Class  E  airspace  at  Eau  Claire, 
Wl.  A  Cllobal  Positioning  System  (GPS) 
Standai  d  Instrument  Approach 
Procedi  u-e  (SLAP),  065°  helicopter  point 
in  spac  !  approach,  has  heen  developed 
for  Luther  Hospital.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ^  round  level  (AGL)  is  needed  to 
contair  aircraft  executing  the  approach. 
This  acion  proposes  to  modify  the 
existinj  controlled  airspace  for  Eau 
Claire,  /VI,  to  the  southwest  in  order  to 
include  the  point  in  space  approach 
serving  Luther  Hospital. 


DATES:  Comments  must  be  received  on 
or  before  June  30,  1999. 
ADDRESSES:  Send  conmients  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-28,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regidatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-28."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  sujnmarizing  each 


substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  of  this  NPRM.  Persons  interested 
in  being  placed  on  a  mailing  list  for 
future  NPRM's  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2A, 
which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  the  14  CFR  part  71  to 
modify  Class  E  airspace  at  Eau  Claire, 
WI,  to  accommodate  aircraft  executing 
the  proposed  GPS  SIAP  065°  helicopter 
point  in  space  approach  for  Luther 
Hospital  by  modifying  existing 
contooUed  airspace.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10,  1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  tliis 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CUVSS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
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AGL  WI  E5    Eau  Claire.  WI  (Revised] 

Chippewa  Valley  Regional  Airport,  WI 

(Lat.  44°51'55"N.,  long.  091°29'06"  W.) 
Eau  Claire  VORTAC 

(Lat.  44''53'52"N.,  long.  091''28'43"  W.) 
Luther  Hospital,  WI 
Point  In  Space  Coordinates 

(Lat.  44°48'24"N.,  long.  091°31'51"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Chippewa  Valley  Regional  Airport 
and  within  1.9  miles  each  side  of  the 
southwest  localizer  course  extending  from 
the  6.7-mile  radius  to  13.2  miles  southwest 
of  the  airport,  and  within  3.1  miles  each  side 
of  the  Eau  Claire  VORTAC  004°  radial 
extending  from  the  6.7-mile  radius  to  9.6 
miles  north  of  the  airport,  and  within  a  6.0- 
raile  radius  of  the  point  in  space  serving 
Luther  Hospital. 
•         *         *         *         * 

Issued  in  Des  Plaines,  Illinois  on  April  26, 
1999. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  99-11869  Filed  5-10-99;  8:45  am) 

BIUJNG  CODE  4910-13-41 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 201 68-97] 

RIN  1545-AW73 

Preparer  Due  Diligence  Requirements 
for  Determining  Earned  Income  Credit 
Eligibilty;  Hearing  Cancellation 

AGENCY:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 


SUMMARY:  This  dociunent  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  due  diligence  requirements  in 
determining  eligibility  for  the  earned 
income  credit  for  paid  preparers  of 
federal  income  tax  returns  or  claims  for 
refund. 

DATES:  The  public  hearing  originally 
scheduled  for  Thursday,  May  20,  1999, 
at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Slaughter  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7180  (not  a  toll- 
free  nimiber). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations,  and 
notice  of  public  hearing  that  appeared 
in  the  Federal  Register  on  Monday, 
December  21,  1998  (63  FR  70357), 
aimounced  that  a  public  hearing  was 
scheduled  for  Thursday.  May  20, 1999, 
at  10  a.m.,  in  room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  imder  section  6695  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  proposed 
regulations  expired  on  Monday,  March 
22,  1999.  The  outlines  of  topics  to  be 
addressed  at  the  hearing  were  due  on 
Thursday,  April  29,  1999. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  May,  5,  1999,  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  Thiu-sday, 
May  20, 1999.  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  99-11756  Filed  5-10-99;  8:45  am] 

BIUJNG  CODE  4830-01 -P 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parts  1,2,  3  and  6 
[Docket  No.  990401084-9084-01] 
RIN  0651 -ABOO 

Trademark  l.aw  Treaty  Implementation 
Act  Changes 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking; 

Notice  of  hearing. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  proposes  to  amend  its 
rules  to  implement  the  Trademark  Law 
Treaty  Implementation  Act  of  1998 
(TLTIA),  Pub.  L.  No.  105-330,  112  Stat. 
3064  (15  U.S.C.  1051),  and  to  otherwise 
simplify  and  clarify  procediu^s  for 
registering  trademarks,  and  for 
maintaining  and  renewing  trademark 
registrations. 

DATES:  Comments  must  be  received  by 
June  25,  1999  to  ensure  consideration.  A 
public  hearing  will  be  held  at  10:00 
a.m.,  Jime  10,  1999,  in  the  South  Tower 
Building,  1st  floor,  2900  Crystal  Drive, 
Arlington,  Virginia  22202-3513.  Submit 
requests  to  present  oral  testimony  on  or 
before  Jime  3,  1999. 
ADDRESSES:  Mail  comments  to  the 
Assistant  Commissioner  for  Trademarks, 
2900  Crystal  Drive,  Arlington,  Virginia 
22202-3513,  attention  Mary  Harmon; 
fax  comments  to  (703)  30&-^9395, 
attention  Mary  Hannon;  or  email 
comments  to  tltia.comments®uspto.gov. 
Copies  of  all  comments  will  be  available 
for  public  inspection  in  Suite  lOBlO, 
South  Tower  Building,  10th  floor,  2900 
Crystal  Drive,  Arlington,  Virginia 
22202-3513,  from  8:30  a.m.  until  5:00 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Hannon,  Office  of  Assistant 
Commissioner  for  Trademarks,  (703) 
308-8910,  ext.  37. 

SUPPLEMENTARY  INFORMATION:  TLTL\ 
implements  the  Trademark  Law  Treaty 
(TLT).  The  purpose  of  TLT  is  to  make 
the  procedural  requirements  of  the 
different  national  trademark  offices 
more  consistent. 

TLTIA  was  enacted  October  30,  1998. 
Title  I  of  TLTTA.  which  contains  the 
provisions  that  implement  the  treaty, 
will  become  effective  October  30,  1999. 

References  below  to  "the  Act,"  "the 
Trademark  Act"  or  "the  statute"  refer  to 
the  Trademark  Act  of  1946,  as  amended, 
15  U.S.C.  1051  et  seq.  "TMEP"  is  the 
Trademark  Manual  of  Examining 
Procedure  (2nd  ed.,  Rev.  1.1,  August 
1997). 


25224 


Federal  Register /Vol.  64.  No.  90 /Tuesday,  May  11,  1999 /Proposed  Rules 


Applicat  ion  Filing  Dates 

§  103  adds  §§  1(a)(4)  and 
the  Act  to  give  the  Office 
to  establish  and  change  filing 
eqiiirements.  The  Office  proposes 
elimiiiate  several  of  the  current 

requirements  necessary  to 
filing  date.  The  goal  is  to  make 
or  applicants  to  obtain  filing 
also  to  ensure  that  the  Office 
information  to  begin 
examination,  and  to  provide  third 

search  Office  records  with 
information  about  pending 
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applicati  ons 

The  O  fice  proposes  the  following 
minimui  i  filing  requirements  for 
granting  a  filing  date:  (1)  the  name  of  the 
applican :;  (2)  a  name  and  address  for 
correspo  idence;  (3)  a  clear  drawing  of 
the  mark;  (4)  a  list  of  the  goods  or 
services;  and  (5)  the  filing  fee  for  at  least 
one  class  of  goods  or  services. 

Section  44(e)  of  the  Act,  as  amended, 
no  longe  ■  requires  that  a  certified  copy 
of  the  foi  eign  registration  accompany  an 
applicati  an  based  on  §  44(e).  The  Office 
to  require  submission  of  the 
ificate  before  the  mark  is 
for  opposition  or  approved 
on  the  Supplemental 
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ce  also  proposes  to  eliminate 
filing  date  requirements  for 
ion  of  the  applicant's  use  or 

intention  to  use  the  mark  in 
commerde;  for  a  specimen,  and  date  of 
first  use  n  commerce  in  a  §  1(a) 
applicati  on;  and  for  a  signature.  These 
elements  will  be  required  before  the 
mark  is  \  ublished  for  opposition  or 
approve!  I  for  registration  on  the 
Supplen  ental  Register. 

Bulky  S|  lecimens 


< 


^ed  §  2.56(d)(1)  requires  that 

be  flat  and  no  larger  than  8V2 
1.6  cm.)  wide  by  11.69  inches 
)  long.  This  is  consistent  with 
2.56.  The  Office  proposes  to 
^6(d)(2),  stating  tiiat  if  an 
submits  a  specimen  that 
he  size  requirement  (a  "bulky 

the  Office  will  create  a 
of  the  specimen  that  meets  the 
requirenlents  of  the  rule  (i.e.,  is  flat  and 
than  8 V2  inches  (21.6  cm.) 
11.69  inches  (29.7  cm.)  long), 
n  the  application  file  wrapper, 
dest  roy  the  original  bulky 


Propo 
specimens 
inches  ( 
(29.7  cm 
current 
add  §2. 
applicant 
exceeds 
specimefa 
facsimile^ 
requiren 
no  largei 
wide  by 
insert  it 
and 
specimen 

Currei  tly,  when  an  applicant  submits 
a  specin;  en  that  does  not  conform  to  the 
requiren  lents  of  §  2.56  (i.e.,  is  not  flat, 
exceeds  the  size  limitation,  etc.),  the 
Office  re  tains  the  specimen  even  though 
it  is  imp  3ssible  to  attach  it  to  the 
applicat  on  file  wrapper.  This  requires 


substantial  special  handling  because  the 
Office  must  store  and  track  the 
specimens  separately  from  the 
application  file  wrappers.  Because  the 
number  of  newly  filed  applications  has 
increased  fi'om  approximately  83,000  to 
over  233,000  per  year  over  the  past  ten 
years,  and  the  number  of  pending 
applications  has  increased  from  less 
than  100,000  to  over  350,000  in  the 
same  period,  it  has  become  increasingly 
difficult  to  ensure  that  the  bulky 
specimens  follow  the  application  files. 
As  the  number  of  applications  has 
increased,  bulky  materials  submitted  as 
specimens  have  also  increased, 
requiring  an  increased  use  of  limited 
resources  to  handle  the  bulky  materials. 
Further,  because  specimens  of  this 
nature  are  often  misplaced  or  lost 
during  examination  processing,  the 
Office  must  then  require  new 
specimens,  slowing  examination  and 
inconveniencing  applicants. 

Because  the  requirement  for  flat 
specimens  can  be  easily  satisfied 
through  the  use  of  photographs, 
photocopies,  or  other  means  of 
reproduction,  the  Office  will  no  longer 
retain  bulky  materials  submitted  as 
specimens.  In  very  limited 
circumstances,  the  Office  will  continue 
to  accept  specimens  consisting  of 
videotapes,  audiotapes,  CDs,  computer 
diskettes,  and  similar  materials  where 
there  are  no  non-bulky  alternatives,  and 
the  submission  is  the  only  means 
available  for  showing  use  of  the  mark. 

Niunber  of  Specimens  Required 

The  Office  proposes  to  amend 
§§  2.56(a),  2.76(b)(2),  2.86(b),  and 
2.88(b)(2)  to  require  one  rather  than 
three  specimens  with  an  application 
under  §  1  of  the  Act,  or  an  amendment 
to  allege  use  or  statement  of  use  of  a 
mark  in  an  application  under  §  1(b)  of 
the  Act.  The  Office  previously  required 
three  specimens  so  that  an  interested 
party,  such  as  a  potential  opposer,  could 
permanently  remove  a  specimen  from 
an  application  file,  yet  not  leave  the  file 
without  specimens.  TMEP  §  905.01. 
However,  multiple  copies  of  specimens 
are  no  longer  necessary  because  the 
public  may  make  photocopies  of  a 
single  specimen. 

Person  Who  May  Sign  Verified 
Statement 

Currently,  §§  1(a)(1)(A)  and  1(b)(1)(A) 
of  the  Act  require  that  an  application  by 
a  juristic  applicant  be  signed  "by  a 
member  of  the  firm  or  an  officer  of  the 
corporation  or  association  applying." 
TLTIA  §  103  amends  §§  1(a)  and  1(b)  of 
the  Act  to  eliminate  the  specification  of 
the  appropriate  person  to  sign  on  behalf 


of  an  applicant.  The  legislative  history 
states: 

Under  the  existing  provision,  the  Patent 
and  Trademark  Office  has  been  limited  to 
accepting,  for  example,  only  the  signature  of 
an  officer  of  a  corporation  on  an  application 
when  another  corporate  manager's  signature 
would  be  appropriate  because  the  corporate 
manager  has  specific  knowledge  of  the  facts 
asserted  in  the  application.  The  unnecessary 
rigidity  of  the  existing  provision  has  worked 
a  hardship  on  applicants  who  have  been 
denied  filing  dates  because  the  person 
verifying  their  application  has  not  met  the 
strict  requirement  of  being  an  officer  of  the 
corporate  applicant.  Additionally,  the  Patent 
and  Trademark  Office  has  had  difficulty 
applying  the  officer  requirement  to  foreign 
juristic  entities  whose  managers  are  not 
clearly  officers  under  the  United  States 
corporate  standards. 

H.R.  Rep.  No.  194, 105th  Cong.,  1st  Sess. 
12  (1997). 

Proposed  §§  2.33(a)(2),  2.76(b)(1), 
2.88(b)(1),  2.89(a)(3),  and  2.89(b)(3) 
require  that  a  person  properly 
authorized  to  sign  on  behalf  of  the 
applicant  sign  the  verification.  Proposed 
§  2.33(a)(2)  states  that  a  person  who  is 
properly  authorized  to  sign  on  behalf  of 
the  applicant  includes  a  person  with 
legal  authority  to  bind  the  applicant 
and/or  a  person  with  firsthand 
knowledge  and  actual  or  implied 
authority  to  act  on  behalf  of  the 
applicant. 

The  same  principles  apply  to  the 
verification  of  an  adffidavit  or  declaration 
of  continued  use  or  excusable  nonuse 
under  §  8  of  the  Act.  Proposed  §  2.161(b) 
requires  that  a  person  properly 
authorized  to  sign  on  behalf  of  the 
owner  sign  the  verification.  Proposed 
§  2.161(b)(2)  states  that  a  person  who  is 
properly  authorized  to  sign  on  behalf  of 
the  owner  includes  a  person  with  legal 
authority  to  bind  the  owner  and/or  a 
person  with  firsthand  knowledge  and 
actual  or  implied  authority  to  act  on 
behalf  of  the  owner. 

Filing  by  Owner 

Although  TLTIA  amends  the  statute 
to  eliminate  the  specification  of  the 
proper  party  to  sign  on  behalf  of  an 
applicant  or  registrant,  the  statute  still 
requires  that  the  owner  of  the  mark  file 
an  application  for  registration, 
amendment  to  allege  use,  statement  of 
use,  request  for  extension  of  time  to  file 
a  statement  of  use,  and  §  8  affidavit.  See 
sections  1(a)(1),  1(b)(1),  1(d)(1),  1(d)(2), 
and  8(b)  of  the  Act. 

TLTIA  §  105  amends  §  8  of  the  Act  to 
require  that  the  owner  of  the  mark  file 
an  affidavit  of  continued  use  or 
excusable  nonuse  within  the  time 
period  set  forth  in  §  8(a)  of  the  Act.  The 
legislative  history  states: 
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Throughout  the  revised  section  8,  the  term 
"registrant"  has  been  replaced  by  the  term 
"owner."  The  practice  at  the  Patent  and 
Trademark  Office  has  been  to  require  that  the 
current  owner  of  the  registration  file  all  the 
post-registration  affidavits  needed  to 
maintain  a  registration.  The  current  owner  of 
the  registration  must  aver  to  actual 
knowledge  of  the  use  of  the  mark  in  the 
subject  registration.  However,  the  definition 
of  "registrant"  in  section  45  of  the  Act  states 
that  the  "terms  'applicant'  and  'registrant' 
embrace  the  legal  representatives, 
predecessors,  successors  and  assigns  of  each 
applicant  and  registrant."  Therefore,  use  of 
the  term  "registrant"  in  section  8  of  the  Act 
would  imply  that  any  legal  representative, 
predecessor,  successor  or  assign  of  the 
registrant  could  successfully  file  the 
affidavits  required  by  sections  8  and  9.  To 
correct  this  situation,  and  to  keep  with  the 
general  principal  [sic],  as  set  out  in  section 
1 ,  that  the  owner  is  the  proper  person  to 
prosecute  an  application,  section  8  has  been 
amended  to  state  that  the  ovimer  must  file  the 
affidavits  required  by  the  section. 

H.R.  Rep.  No.  194.  105th  Cong.,  1st  Sess. 
18-19  (1997). 

Therefore,  the  Office  proposes  to 
amend  §§  2.163(a)  and  2.164(b)  to  make 
it  clear  that  filing  by  the  owner  is  a 
minimum  requirement  that  cannot  be 
cured  after  expiration  of  the  filing 
period  set  forth  in  §  8  of  the  Act. 

Sections  1(a)  and  1(b)  of  the  Act 
require  that  an  application  for 
registration  of  a  mark  be  filed  by  the 
owner.  Therefore,  the  Office  also 
proposes  to  add  new  §  2.71(d),  stating 
that  although  a  mistake  in  setting  out 
the  applicant's  name  can  be  corrected, 
the  application  cannot  be  amended  to 
set  forth  a  different  entity  as  the 
applicant;  and  that  an  application  is 
void  if  it  is  filed  in  the  name  of  an  entity 
that  did  not  own  the  mark  as  of  the 
filing  date  of  the  application.  This 
codifies  current  practice.  TMEP 
§  802.07.  Huang  v.  Tzu  Wei  Chen  Food 
Co.  Ltd..  7  USPQ2d  1335  (Fed.  Cir. 
1988)  (application  filed  in  name  of 
individual  two  days  after  mark  was 
acquired  by  newly  formed  corporation 
held  void);  Accu  Personnel  Inc.  v. 
Accustaff  Inc.,  38  USPQ2d  1443  (TTAB 
1996)  (application  filed  in  name  of 
entity  that  did  not  yet  exist  not  void); 
In  re  Tong  Yang  Cement  Corp.,  19 
USPQ2d  1689  (TTAB  1991)  (application 
filed  by  joint  venturer  void  where  mark 
owned  by  joint  venture);  U.S.  Pioneer 
Electronics  Corp.  v.  Evans  Marketing, 
Inc.,  183  USPQ  613  (Comm'r  Pats.  1974) 
(misidentification  of  applicant's  name 
may  be  corrected). 

The  Office  also  proposes  to  amend 
§§  2.88(e)(3),  2.89(a)(3),  and  2.89(b)(3)  to 
state  that  if  a  statement  of  use  or  request 
for  an  extension  of  time  to  file  a 
statement  of  use  is  unsigned  or  signed 
by  the  wrong  party,  a  substitute 


verification  must  be  submitted  before 
the  expiration  of  the  statutory  period  for 
filing  the  statement  of  use.  This  is 
consistent  with  current  practice.  See 
TMEP  §§  1105.05(f)(i)(A)  and 
1105.05(d).  Sections  1(d)  (1)  and  (2)  of 
the  Act  require  verification  by  the 
owner  within  the  statutory  period  for 
filing  the  statement  of  use.  "Therefore, 
the  Office  cannot  extend  or  waive  the 
deadline  for  filing  the  verification.  In  re 
Kinsman,  33  USPQ2d  1057  (Comm'r 
Pats.  1993). 

Revival  of  Abandoned  Applications 

TLTIA  §§  103  and  104  amend 
§§  1(d)(4)  and  12(b)  of  the  Act  to  permit 
the  revival  of  an  abandoned  application 
where  the  delay  in  responding  to  an 
Office  action  or  notice  of  allowance  is 
"unintentional."  Currently,  an 
abandoned  application  can  be  revived 
only  if  the  delay  was  "imavoidable,"  a 
much  stricter  standard.  The 
"imavoidable  delay"  standard  has  been 
removed  fi-om  the  statute.  See  the 
discussion  below  of  the  proposed 
amendments  to  §  2.66  for  the 
requirements  for  filing  a  petition  to 
revive. 


Post  Registration 

Statutory  Changes 

TLTIA  §§  105  and  106  amend:  (1)  §  8 
of  the  Act,  15  U.S.C.  1058,  to  add  a 
requirement  for  filing  an  affidavit  or 
declaration  of  continued  use  or 
excusable  nonuse  (§  8  affidavit)  in  the 
year  before  the  end  of  every  ten-year 
period  after  the  date  of  registration;  and 
(2)  §  9  of  the  Act,  15  U.S.C.  1059,  to 
delete  the  requirement  for  a  declaration 
of  continued  use  or  excusable  nonuse  in 
a  renewal  application.  Thus,  every  tenth 
year,  the  owner  of  a  registration  must 
file  both  a  §  8  affidavit  and  a  renewal 
application. 

The  statutory  filing  periods  for  the 
ten-year  §  8  affidavits  are  the  same  as 
the  statutory  filing  periods  for  the 
renewal  applications.  The  Office  will 
create  a  combined  "Section  8  and  9" 
form  to  make  it  easy  to  make  both  filings 
in  a  single  dociunent.  In  substance,  the 
requirements  of  the  combined  filing 
imder  amended  §§  8  and  9  will  be  the 
same  as  the  requirements  for  renewal 
under  current  law. 

A  §  8  affidavit  between  the  fifth  and 
sixth  year  after  the  date  of  registration 
is  also  required.  This  is  consistent  with 
current  law.  No  renewal  application 
will  be  required  during  the  sixth  year. 

TLTIA  §§  105  and  106  amend  §§  8 
and  9  of  the  Act  to  permit  filing  within 
a  six-month  grace  period  after  the  end 
of  the  statutory  filing  period,  with  an 
additional  surcharge. 


TLTIA  §§  105  and  106  also  amend 
§§  8  and  9  to  allow  for  the  correction  of 
deficient  filings  after  the  statutory  filing 
period  expires,  with  payment  of  an 
additional  surcharge.  The  amended  Act 
does  not  define  deficiency  or  place  any 
limits  on  the  type  of  deficiency  or 
omission  that  can  be  ciu-ed  after 
expiration  of  the  statutory  filing  period. 
The  Commissioner  has  broad  discretion 
to  establish  procedures  and  fees  for 
curing  deficiencies  or  omissions. 

Fee  Changes 

The  Office  proposes  to  decrease  the 
renewal  fee  from  $300  to  $200  per  class. 

As  a  result  of  increased  administrative 
costs,  the  Office  proposes  to  increase  the 
filing  fees  for  §  8  affidavits  and  for  §  15 
affidavits  from  $100  to  $200  per  class. 

The  proposed  surcharge  for  filing  a  §  8 
affidavit  or  §  9  renewal  application 
during  the  grace  period  is  $100  per 
class.  This  is  consistent  with  the  current 
renewal  grace  period  fee. 

The  proposed  siut;harge  for  correcting 
a  deficiency  in  a  §  8  affidavit  or  a  §  9 
renewal  application  is  $100.  Sections 
8(c)(2)  and  9(a)  of  the  Act  require  a 
surcharge  for  correcting  deficiencies. 

Recording  Assignments  and  Changes  of 
Name 

Currently,  the  Office  will  record  only 
an  original  document  or  a  true  copy  of 
an  original.  TLTIA  §  107  amends  §  10  of 
the  Act  to  allow  recordation  of  a 
dociunent  that  is  not  an  original  or  a 
true  copy. 

Assignment  of  §  1(b)  Applications 

TLTIA  §  107  amends  §  10  to  permit  an 
assignment  after  the  applicant  files  an 
amendment  to  allege  use  under  §  1  (c)  of 
the  Act.  Currently,  a  §  1(b)  application 
cannot  be  assigned  until  after  the  filing 
of  a  statement  of  use  under  §  1(d)  of  the 
Act.  except  to  a  successor  to  the 
applicant's  business,  or  the  portion  of 
the  business  to  which  the  mark  pertains. 
This  amendment  corrects  an  oversight 
in  the  Trademark  Law  Revision  Act  of 
1988  (Title  1  of  Pub.  Law  No.  100-667. 
102  Stat.  3935  (15  U.S.C.  1051)),  which 
amended  §  10  of  the  Act  to  permit  an 
assignment  of  a  §  1(b)  application  to 
someone  other  than  a  successor  to  the 
applicant's  business  only  after  the  filing 
of  a  statement  of  use  under  §  1(d)  of  the 
Act.  The  substance  of  statements  of  use 
and  amendments  to  allege  use  are  the 
same,  and  the  only  difference  is  the  time 
of  filing,  so  there  is  no  reason  to  treat 
them  differently. 

Discussion  of  Specific  Rules  Changed  or 
Added 

The  Office  proposes  to  amend  rules 
1.1,  1.4,  1.5,  1.6,  1.23,  2.1,  2.6,  2.17, 
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dte  to  increased  administrative 
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The  Office  proposes  to  revise 
§  2.6(a)(13)  to  increase  the  fee  for  filing 
a  §  15  affidavit  from  $100  to  $200  per 
class,  due  to  increased  administrative 
costs. 

The  Office  proposes  to  remove 
§  2.6(a)(14)  because  it  is  unnecessary. 
The  cost  of  a  combined  affidavit  or 
declaration  under  §§  8  and  15  of  the  Act 
is  the  sum  of  the  cost  of  the  individual 
filings. 

The  Office  proposes  to  add  new 
§  2.6(a)(14)  requiring  a  $100  surcharge 
per  class  for  filing  a  §  8  affidavit  diuing 
the  grace  period. 

The  Office  proposes  to  amend 
§  2.6(a)(19)  to  increase  the  fee  for  filing 
a  request  to  divide  an  application  from 
$100  to  $300  per  new  application 
created.  The  Office  beheves  that  a  $300 
fee  reflects  the  extensive  amount  of 
work  required  to  process  a  request  to 
divide. 

The  Office  proposes  to  add  new 
§  2.6{a)(20),  requiring  a  $100  surcharge 
for  correcting  a  deficiency  in  a  §  8 
affidavit.  Amended  §  8(c)(2)  of  the  Act 
requires  a  deficiency  surcharge. 

The  Office  proposes  to  add  new 
§  2.6(a)(21).  requiring  a  $100  surcharge 
for  correcting  a  deficiency  in  a  renewal 
application.  Section  9(a)  of  the  Act,  as 
amended,  requires  a  deficiency 
siucharge. 

The  Office  proposes  to  add  new 
§  2.17(c),  stating  that  to  be  recognized  as 
a  representative  in  a  trademark  case,  an 
attorney  as  defined  in  §  10.1(c)  may  file 
a  power  of  attorney,  appear  in  person, 
or  sign  a  paper  on  behalf  of  an  applicant 
or  registrant  that  is  filed  with  the  Office. 
This  codifies  current  practice. 

The  Office  proposes  to  add  new 
§  2.17(d).  stating  that  someone  may  file 
a  power  of  attorney  that  relates  to  more 
than  one  trademark  application  or 
registration,  or  to  all  existing  and  future 
applications  and  registrations;  and  that 
someone  relying  on  a  power  of  attorney 
concerning  numerous  applications  or 
registrations  must:  (1)  include  a  copy  of 
the  previously  filed  power  of  attorney; 
or  (2)  refer  to  the  previously  filed  power 
of  attorney,  specifying:  the  filing  date; 
the  application  serial  number, 
registration  number,  or  inter  partes 
proceeding  number  for  which  the 
original  power  of  attorney  was  filed;  and 
the  name  of  the  party  who  signed  the 
power  of  attorney;  or.  if  the  application 
serial  number  is  not  known,  submit  a 
copy  of  the  application  or  a  copy  of  the 
mark,  and  specify  the  filing  date. 

The  Office  proposes  to  revise  §  2.20  to 
delete  the  requirement  for  a  declaration 
by  a  "member  of  the  firm  or  an  officer 
of  the  corporation  or  association," 
because  this  requirement  has  been 
deleted  from  §§  1(a)  and  1(b)  of  the  Act. 


The  Office  proposes  to  revise  §  2.21, 
listing  the  minimum  requirements  for 
receipt  of  an  application  filing  date.  The 
proposed  minimum  filing  requirements 
are:  (1)  the  name  of  the  applicant;  (2)  a 
name  and  address  for  correspondence; 
(3)  a  clear  drqvdng  of  the  mark;  (4)  an 
identification  of  goods  or  services;  and 
(5)  the  filing  fee  for  at  least  one  class  of 
goods  or  services. 

The  Office  proposes  to  delete  the 
following  minimum  requirements  for 
receiving  a  filing  date:  a  stated  basis  for 
filing;  a  verification  or  declaration 
signed  by  the  applicant;  an  allegation  of 
use  in  commerce,  specimen,  and  date  of 
first  use  in  commerce  in  an  application 
under  §  1(a)  of  the  Act;  an  allegation  of 
the  applicant's  bona  fide  intention  to 
use  the  mark  in  conmierce  in  an 
application  under  §  1(b)  or  §  44  of  the 
Act;  a  claim  of  priority  in  an  application 
under  §  44(d)  of  the  Act;  and  a  certified 
copy  of  a  foreign  registration  in  an 
application  under  §  44(e)  of  the  Act.  A 
claim  of  priority  under  §  44(d)  must  be 
filed  before  the  end  of  the  priority 
period.  All  other  elements  must  be 
provided  before  the  mark  is  published 
for  opposition  or  approved  for 
registration  on  the  Supplemental 
Register. 

"The  Office  proposes  to  require  in 
§  2.21(a)(3)  a  "clear  drawing  of  the 
mark"  rather  thin  the  drawing 
"substantially  meeting  all  the 
requirements  of  §  2.52"  that  is  now 
reqiiired. 

"The  Office  proposes  to  state  in 
§  2.21(b)  that  the  Office  "may"  rather 
than  "will"  return  the  papers  and  fees 
to  the  applicant  when  an  application 
does  not  meet  the  minimum  filing 
requirements.  A  new  procedure  is  being 
considered  under  which  the  Office 
would  retain  applications  that  do  not 
meet  the  minimiun  filing  requirements. 
Applicants  would  have  an  opportunity 
to  supply  the  missing  element  and 
receive  a  filing  date  as  of  the  date  the 
Office  receives  the  missing  element. 
Until  a  new  policy  is  annoimced.  the 
Office  will  continue  to  return  the  papers 
and  fees  to  the  applicant. 

The  Office  proposes  to  delete  the 
center  heading  "THE  WRITTEN 
APPLICATION"  before  §  2.31  because  it 
is  unnecessary.  The  heading 
"APPLICATION  FOR  REGISTRA'HON," 
immediately  before  §  2.21,  encompasses 
the  rules  that  now  fall  under  the 
heading  "THE  WRITTEN 
APPUCATION." 

The  Office  proposes  to  remove  and 
reserve  §  2.31,  and  to  move  the 
substance  of  the  requirement  that  the 
application  be  in  English  to  §  2.32(a). 

■Phe  Office  proposes  to  change  the 
heading  of  §  2.32  to  "Requirements  for 
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written  application,"  and  to  revise  the 
rule.  Proposed  §  2.32(a)  lists  the 
requirements  for  the  written 
application,  now  listed  in  §2. 33(a)(1). 

Proposed  §  2.32  does  not  require  a 
statement  of  the  applicant's  method  or 
intended  method  of  use  of  the  mark, 
because  §§  1(a)  and  1(b)  of  the  Act,  as 
amended,  no  longer  require  that 
applicants  state  the  mode  or  manner  in 
which  a  mark  is  used. 

The  Office  proposes  to  change  the 
heading  of  §  2.33  to  "Verified 
statement"  and  revise  the  rule. 

The  Office  proposes  to  revise  §  2.33(a) 
to  state  that  the  application  must 
include  a  statement  that  is  signed  and 
verified  (sworn  to)  or  supported  by  a 
declaration  imder  §  2.20  by  a  person 
properly  authorized  to  sign  on  behalf  of 
the  applicant.  The  proposed  rule  further 
states  that  a  person  who  is  properly 
authorized  to  sign  on  behalf  of  the 
applicant  includes  a  person  with  legal 
authority  to  bind  the  applicant  and/or  a 
person  with  firsthand  knowledge  and 
actual  or  implied  authority  to  act  on 
behalf  of  the  applicant. 

The  Office  proposes  to  move  the 
substance  of  §  2.32(b)  to  §  2.33(c),  and 
revise  it  to  state  that  the  Office  may 
require  a  substitute  verification  of  the 
applicant's  continued  use  or  bona  fide 
intention  to  use  the  mark  when  the 
applicant  does  not  file  the  verified 
statement  within  a  reasonable  time  after 
the  date  it  is  signed.  This  codifies 
present  practice.  Section  2.32(b)  now 
states  only  that  a  verification  of  the 
applicant's  continued  use  of  the  mark  is 
required  where  the  application  is  not 
filed  within  a  reasonable  time  after  it  is 
signed.  However,  the  Office  also 
requires  verification  of  the  applicant's 
continued  bona  fide  intention  to  use  the 
mark  in  commerce  when  a  verification 
under  §  1(b)  or  §  44  of  the  Act  is  not 
filed  within  a  reasonable  time  after  it  is 
signed.  TMEP  §  803.04. 

The  Office  proposes  to  add  §  2.33(d), 
stating  that  where  an  electronically 
transmitted  filing  is  permitted,  the 
person  who  signs  the  verified  statement 
must  either:  (1)  place  a  symbol 
comprised  of  numbers  and/or  letters 
between  two  forward  slash  marks  in  the 
signature  block  on  the  electronic 
document;  and  print,  sign  and  date  in 
permanent  ink,  and  maintain  a  paper 
copy  of  the  electronic  submission;  or  (2) 
use  some  other  form  of  electronic 
signatiu-e  that  the  Commissioner  may 
designate. 

Proposed  §  2.33(d)(1)  states  that 
applicants  who  submit  electronic 
documents  must  sign  and  date  in 
permanent  ink,  and  maintain  a  verified 
statement  confirming  that  the  signatory 
has  adopted  the  symbol  shown  in  the 


signature  block  to  verify  the  contents  of 
the  document,  and  that  the  information 
in  the  electronic  submission  is  identical 
to  the  information  in  the  paper  copy  of 
the  submission. 

The  Office  proposes  to  add  new 
§  2.34,  "Bases  for  filing."  Currently,  an 
applicant  must  establish  a  basis  for 
filing  to  receive  a  filing  date.  Under  the 
proposed  new  rules,  a  stated  filing  basis 
will  no  longer  be  included  as  one  of  the 
minimum  requirements  for  receipt  of  a 
filing  date.  If  missing,  it  must  be 
provided  before  the  mark  is  published 
for  opposition  or  approved  for 
registration  on  the  Supplemental 
Register. 

The  Office  proposes  that  the 
requirements  for  each  of  the  foiu  bases 
be  moved  fi'om  §  2.21(a)(5)  to  §  2.34(a). 
Section  2.34(a)(1)  will  fist  the 
requirements  for  an  application  under 
§  1(a)  of  the  Act,  now  listed  in 
§§2.21(a)(5)(i),2.33(a)(l)(iv), 
2.33(a)(l)(vii),  2.33(a)(2),  and 
§  2.33(b)(1).  Section  2.34(a)(2)  will  list 
the  requirements  for  an  application 
under  §  1(b)  of  the  Act,  now  listed  in 
§§  2.21(a)(5)(iv)  and  2.33(a)(l)(iv). 

Section  2.34(a)(3)  will  list  the 
requirements  for  an  application  under 
§  44(e)  of  the  Act,  now  listed  in 
§§2.21(a)(5)(ii)  and  2.33(a)(l)(viii). 
Section  2.34(a)(3)(ii)  will  require  a 
certified  copy  of  a  foreign  registration. 
Currently,  a  §  44(e)  applicant  must 
submit  a  foreign  certificate  to  receive  a 
filing  date.  However,  TLTIA  §  108 
amends  §  44(e)  of  the  Act  to  delete  the 
requirement  that  the  application  be 
"accompanied  by"  the  foreign 
certificate.  The  Office  proposes  to 
require  that  the  applicant  submit  the 
certificate  before  the  mark  is  published 
for  opposition  or  approved  for 
registration  on  the  Supplemental 
Register. 

The  Office  proposes  to  add 
§  2.34(a)(3)(iii).  stating  that  if  it  appears 
that  the  foreign  registration  will  expire 
before  the  mark  in  the  United  States 
application  will  register,  the  applicant 
must  submit  a  certification  from  the 
foreign  country's  trademark  office, 
showing  that  the  registration  has  been 
renewed  and  will  be  in  force  at  the  time 
the  United  States  registration  will  issue. 
This  codifies  current  practice.  TMEP 
§1004.03. 

The  Office  proposes  that  §  2.34(a)(4) 
will  list  the  requirements  for  an 
application  imder  §  44(d)  of  the  Act, 
now  listed  in  §§2.21(a)(5)(iii), 
2.33(a)(l)(ix),  and  2.39.  Proposed 
§  2.34(a)(4)(i)  requires  that  a  priority 
claim  be  filed  within  six  months  of  the 
filing  date  of  the  foreign  application. 
This  is  consistent  with  Articles  4(C)(1) 
and  4(D)(1)  of  the  Paris  Convention  for 


the  Protection  of  Industrial  Property,  as 
revised  at  Stockholm  on  July  14,  1967 
(Paris  Convention). 

The  Office  proposes  to  state  in 
§  2.34(b)(1)  that  an  applicant  may  claim 
more  than  one  basis,  provided  that  the 
applicant  meets  the  requirements  for  all 
bases  claimed.  This  codifies  current 
practice.  The  Office  also  proposes  to 
state  that  the  applicant  may  not  claim 
hoth  §§  1(a)  and  1(b)  for  the  identical 
goods  or  services  in  one  application. 

In  §  2.34(b)(2).  the  Office  proposes  to 
require  that  the  applicant  specify  which 
basis  covers  which  goods  or  services 
when  an  applicant  claims  more  than 
one  basis. 

In  §  2.34(c),  the  Office  proposes  to  set 
forth  the  definition  of  "commerce" 
currently  found  in  §2.33(a){3}. 
The  Office  proposes  to  remove  §  2.37. 
The  Office  proposes  to  redesignate 
§2.35  as  §2.37. 

The  Office  proposes  to  add  new 
§  2.35,  "Adding,  deleting,  or 
substituting  bases." 

The  Office  proposes  to  state  in 
§  2.35(a)  that  the  applicant  may  add  or 
substitute  a  basis  for  registration  before 
publication,  and  that  the  applicant  may 
delete  a  basis  at  any  time. 

The  Office  proposes  to  state  in 
§  2.35(b)  that  the  applicant  caimot 
amend  an  application  to  add  or 
substitute  a  basis  after  publication.  This 
changes  practice.  Prior  to  1995,  the 
Office  did  not  accept  amendments 
adding  or  substituting  a  basis  for 
registration  after  publication.  This 
policy  was  changed  by  In  re  Monte  Dei 
Maschi  Di  Siena.  34  USPQ2d  1415 
(Comm'r  Pats.  1995).  CurrenUy,  the 
Office  will  accept  an  amendment  to  add 
or  substitute  a  basis  for  registration  after 
publication  if  the  applicant  files  a 
petition  to  the  Commissioner; 
republication  is  required.  TMEP 
§  1006.04. 

After  three  years  of  experience,  the 
Office  does  not  believe  that  accepting 
these  amendments  is  in  the  public 
interest,  because  the  amendiaents 
reopen  examination.  This  delays  later- 
filed  conflicting  applications,  which 
must  be  suspended  indefinitely  until 
the  earlier-filed  application  is  either 
registered  or  abandoned.  Therefore,  the 
Office  proposes  to  prohibit  amendments 
that  add  or  substitute  a  basis  after 
publication. 

The  Office  proposes  to  state  in 
§  2.35(c)  that  when  the  applicant 
substitutes  a  basis,  the  Office  will 
presiune  that  the  original  basis  was 
valid,  unless  there  is  contradictory 
evidence  in  the  record,  and  the 
application  will  retain  the  original  filing 
date. 
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Under  jresent  practice,  if  the 
applicant  changes  the  basis  from  §  1(a) 
or  §  1  fb)  t  J  §  44{e).  or  from  §  44(e)  to 
either  §  1  a)  or  §  1(b),  the  applicant 
retains  th  3  original  filing  date.  However, 
if  an  appl  ication  is  filed  solely  under 
§  44(d),  a]  id  the  applicant  amends  to 
substitute  a  different  basis  after  the 
expiratioi  i  of  the  six-month  priority 
period,  tt  e  effective  filing  date  of  the 
applicati(  m  becomes  the  date  the 
applicant  perfects  the  amendment 
claiming  he  new  basis.  TMEP 
§1006.03 

The  Of  ice  proposes  to  change  this 
practice,  o  allow  a  §  44(d)  applicant  to 
retain  the  priority  filing  date  when  the 
applicant  substitutes  a  new  basis  after 
the  expiri  tion  of  the  six-month  priority 
period. 

The  Of  ice  proposes  to  state  in 
§  2.35(d)  hat  if  an  applicant  properly 
claims  a  <  44(d)  basis  in  addition  to 
another  b  isis,  the  applicant  will  retain 
the  priori  y  filing  date  under  §  44(d)  no 
matter  wl  ich  basis  the  applicant 
perfects. '  'his  codifies  current  practice. 
TMEP  §1)06.01. 

The  Office  proposes  to  state  in 
§  2.35(e)  I  tiat  the  applicant  may  add  or 
substitute  a  §  44(d)  basis  only  within  the 
six-montl  i  priority  period  following  the 
filing  dat(  t  of  the  foreign  application. 
This  is  consistent  with  current  practice 
(TMEP  §   006.05).  and  with  Articles 
4(C)(1)  an  d  4(D)(1)  of  the  Paris 
Conventii  in. 

In  §  2.3  5(f),  the  Office  proposes  to 
state  that  an  applicant  who  adds  a  basis 
must  stat( !  which  basis  covers  which 
goods  or  ervices. 

The  Of  ice  proposes  to  state  in 
§  2.35(g) !  [lat  if  an  applicant  deletes  a 
basis,  the  applicant  must  also  delete  any 
goods  or  I  ervices  covered  solely  by  the 
deleted  b;  isis.  This  codifies  current 
practice. 

The  Of  ice  proposes  to  state  in 
§  2.35(h)  hat  once  an  applicant  claims 
a  §  1(b)  hi  sis  as  to  any  or  all  of  the  goods 
or  service  s.  the  applicant  may  not 
amend  thj  application  to  seek 
registratic  m  under  §  1(a)  of  the  Act  for 
those  goo  is  or  services  unless  the 
applicant  files  an  allegation  of  use 
under  §  1  c)  or  §  1(d)  of  the  Act. 

The  Of  ice  proposes  to  amend 
§  2.38(a)  1  0  update  a  cross-reference. 

The  Of  ice  proposes  to  remove  and 
reserve  §  J. 39,  and  to  move  the 
requiremi  ints  for  filing  a  priority  claim 
under  §  4  Kd)  of  the  Act  to  §  2.34(a)(4), 
discusseq  above. 

The  Office  proposes  to  revise 
§§2.45(a)^and  (b)  to:  (1)  delete  the 
requiremi  tnt  for  a  statement  of  the 
method  or  intended  method  of  use  in  a 
certificati  on  mark  application;  and  (2) 
require  a  copy  of  the  standards  that 


determine  whether  others  may  use  the 
certification  mark  on  their  goods  and/or 
in  coimection  with  their  services. 
Sections  1(a)  and  1(b)  of  the  Act,  as 
amended,  no  longer  require  a  statement 
of  the  method  or  intended  method  of 
use  of  a  mark.  The  requirement  for  a 
copy  of  the  certification  standards 
codifies  current  practice.  TMEP 
§1306.06(g)(ii). 

The  Office  proposes  to  remove 
§§  2.51(c)  through  (e),  and  move  the 
substance  of  those  rules  to  §  2.52. 

The  Office  proposes  to  revise  §  2.52(a) 
to  define  the  term  "drawing,"  to 
indicate  that  a  drawing  may  only  depict 
a  single  mark,  and  to  define  the  terms 
"typed  drawing"  and  "special  form 
drawing." 

The  Office  proposes  to  add  guidelines 
in  §  2.52(a)  for  drawings  of  various  types 
of  unusual  marks,  such  as  marks  that 
include  color,  three-dimensional 
objects,  motion,  sound  or  scent;  and  to 
add  guidelines  for  showing  placement 
of  the  mark  on  goods,  packaging  for 
goods,  or  in  advertising  of  services. 

The  Office  proposes  to  indicate  the 
recommended  format  for  the  drawing  of 
a  mark  in  §  2.52(b). 

The  Office  proposes  to  revise  §  2.52(c) 
to  state  that  for  an  electronically  filed 
application,  if  the  mark  caimot  be 
shown  as  a  "typed  drawing,  '  the 
applicant  must  attach  a  digitized  image 
of  the  mark  to  the  application. 

The  Office  proposes  to  consolidate 
§§  2.56,  2.57  and  2.58  into  §  2.56,  and  to 
remove  and  reserve  §§  2.57  and  2.58. 

The  Office  proposes  to  revise  §  2.56(a) 
to  require  one  rather  than  three 
specimens  with  an  application  under 
§  1(a)  of  the  Act,  or  an  allegation  of  use 
under  §  1(c)  or  §  1(d)  of  the  Act  in  an 
application  under  §  1(b)  of  the  Act.  See 
the  discussion  above  under 
"Supplementary  Information/Number  of 
Specimens  Required." 

The  Office  proposes  to  add 
§  2.56(b)(1),  stating  that  a  trademark 
specimen  is  a  label,  tag,  or  container  for 
the  goods,  or  a  display  associated  with 
the  goods;  and  that  the  Office  may 
accept  another  document  related  to  the 
goods  or  the  sale  of  the  goods  when  it 
is  not  possible  to  place  the  mark  on  the 
goods  or  packaging  for  the  goods.  This 
is  consistent  with  the  current  §  2.56. 

The  Office  proposes  to  add 
§  2.56(b)(2),  stating  that  a  service  mark 
specimen  must  show  the  mark  as 
actually  used  in  the  sale  or  advertising 
of  the  services.  This  is  consistent  with 
the  current  §2. 58(a). 

The  Office  proposes  to  add 
§  2.56(b)(3),  stating  that  a  collective 
trademark  or  collective  service  mark 
specimen  must  show  how  a  member 
uses  the  mark  on  the  member's  goods  or 


in  the  sale  or  advertising  of  the 
member's  services.  This  codifies  current 
practice.  TMEP  §  1303.02(b). 

The  Office  proposes  to  add 
§  2.56(b)(4),  stating  that  a  collective 
membership  mark  specimen  must  show 
use  by  members  to  indicate  membership 
in  the  collective  organization.  This 
codifies  ciurent  practice.  TMEP 
§  1304.09(c). 

The  Office  proposes  to  add 
§  2.56(b)(5),  stating  that  a  certification 
mark  specimen  must  show  how  a 
person  other  than  the  owner  uses  the 
mark  to  certify  regional  or  other  origin, 
material,  mode  of  manufacture,  quality, 
accuracy,  or  other  characteristics  of  the 
person's  goods  or  services;  or  that 
members  of  a  union  or  other 
organization  performed  the  work  or 
labor  on  the  goods  or  services.  This 
codifies  current  practice.  TMEP 
§  1306.06(c). 

The  Office  proposes  to  add  §  2.56(c), 
stating  that  a  photocopy  or  other 
reproduction  of  a  specimen  is 
acceptable,  but  that  a  photocopy  or 
facsimile  that  merely  reproduces  the 
drawing  is  not  a  proper  specimen.  This 
is  consistent  with  the  ciurent  §  2.57. 

Proposed  new  §  2.56(d)(1)  states  that 
a  specimen  must  be  flat  and  no  larger 
than  8V2  inches  (21.6  cm.)  wide  by 
11.69  inches  (29.7  cm.)  long.  This  is 
consistent  with  the  current  §  2.56. 

The  Office  proposes  to  add 
§  2.56(d)(2),  stating  that  if  the  applicant 
files  a  specimen  that  is  too  large 
(a  "bulky  specimen"),  the  Office  will 
create  a  facsimile  of  the  specimen  that 
meets  the  requfrements  of  the  rule  (i.e., 
is  flat  and  no  larger  than  8V2  inches 
(21.6  cm.)  wide  by  11.69  inches  (29.7 
cm.)  long)  and  put  it  in  the  file  wrapper. 
See  the  discussion  above  under 
"Supplementary  Information/Bulky 
Specimens." 

The  Office  proposes  to  add 
§  2.56(d)(4),  stating  that  if  the 
application  is  filed  electroniccdly,  the 
specimen  must  be  submitted  as  a 
digitized  image. 

The  Office  proposes  to  revise  §  2.59  to 
clarify  and  simplify  the  language. 

The  Office  proposes  to  rewrite  §  2.66 
to  set  forth  the  requirements  for  filing  a 
petition  to  revive  an  abandoned 
application  when  the  delay  in 
responding  to  an  Office  action  or  notice 
of  allowance  is  "unintentional." 
Currently,  an  applicant  can  revive  an 
abandoned  application  only  if  the  delay 
was  "unavoidable,"  a  much  stricter 
standard.  TLTIA  §§  103  and  104  amend 
§§  1(d)(4)  and  12(b)  of  the  Act  to  permit 
an  application  to  be  revived  if  the  delay 
is  "unintentional."  The  "unavoidable 
delay"  standard  has  been  removed  from 
the  statute,  effective  October  30,  1999. 
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The  Office  proposes  to  add 
§§  2.66(a)(1)  and  (2),  requiring  that  the 
applicant  file  a  petition  to  revive  within 
(1)  two  months  of  the  mailing  date  of 
the  notice  of  abandonment;  or  (2)  two 
months  of  actual  knowledge  of 
abandoiunent.  Currently,  the  deadline 
for  filing  a  petition  to  revive  is  sixty 
days.  TMEP  §  1112.05(a).  The  two- 
month  deadline  will  make  it  easier  to 
calculate  the  due  date  for  a  petition 
because  it  will  not  be  necessary  to  count 
days. 

The  Office  also  proposes  to  state  in 
§  2.66(a)(2)  that  an  applicant  must  be 
diligent  in  checking  the  status  of  an 
application.  This  codifies  current 
practice.  TMEP  §§413  and 
1112.05(b)(ii).  The  Office  now  denies 
petitions  to  revive  when  the  applicant 
waits  too  long  before  checking  the  status 
of  an  application.  To  be  diligent,  the 
applicant  must  check  the  status  of  the 
application  within  one  year  of  the  last 
filing  or  receipt  of  a  notice  fi-om  the 
Office.  Applicants  can  check  the  status 
of  applications  through  the  Trademark 
Status  Line,  or  through  the  Office's 
World  Wide  Web  site  at  wyvw. uspto.gov. 
This  is  consistent  with  proposed 
§  2.146(i),  discussed  below. 

The  Office  proposes  to  amend 
§§  2.66(b)(2)  and  {c)(2)  to  require  "a 
statement,  signed  by  someone  with 
firsthand  knowledge  of  the  facts,  that 
the  delay  *  *  *  was  unintentional," 
rather  than  the  "showing  of  the  causes 
of  the  delay"  that  these  rules  now 
require. 

The  Office  proposes  to  delete  the 
requirement  that  a  petition  to  revive 
include  a  statement  that  is  verified  or 
supported  by  a  declaration  under  §  2.20. 
This  is  unnecessary  because  §  10.18(b), 
as  amended  effective  December  1,  1997, 
states  that  any  party  who  presents  a 
paper  to  the  Office  is  certifying  that  all 
statements  are  true  and  attesting  to  an 
awareness  of  the  penalty  for  perjury. 
This  proposed  amendment  is  consistent 
with  amendments  to  §§  1.8(b)(3), 
1.10(d),  1.10(e),  1.137(a)(3),  and 
1.137(b)(3),  also  effective  December  1, 
1997.  62  FR  53186  (Oct.  10,  1997). 

The  Office  proposes  to  amend 
§  2.66(b)(3)  to  state  that  if  the  applicant 
did  not  receive  the  Office  action,  the 
applicant  need  not  include  a  proposed 
response  to  an  Office  action  with  a 
petition  to  revive.  This  codifies  current 
practice. 

The  Office  proposes  to  amend 
§§  2.66(c)(3)  and  (4)  to  state  that  if  the 
applicant  did  not  receive  the  notice  of 
allowance,  the  petition  to  revive  need 
not  include  a  statement  of  use  or  request 
for  an  extension  of  time  to  file  a 
statement  of  use,  or  the  fees  for  the 
extension  requests  that  would  have  been 


due  if  the  application  had  never  been 
abandoned.  This  codifies  current 
practice. 

The  Office  proposes  to  add 
§  2.66(c)(5),  stating  that  unless  a 
statement  of  use  is  filed  with  or  before 
the  petition  to  revive,  or  the  petition 
states  that  the  applicant  did  not  receive 
the  notice  of  allowance,  the  applicant 
must  file  any  further  requests  for 
extensions  of  time  to  file  a  statement  of 
use  under  §  2.89  that  become  due  while 
the  petition  is  pending,  or  file  a 
statement  of  use.  This  codifies  current 
practice. 

The  Office  proposes  to  add 
§  2.66(f)(3),  stating  that  if  the 
Commissioner  denies  the  petition  to 
revive,  the  applicant  may  request 
reconsideration  by:  (1)  filing  the  request 
within  two  months  of  the  mailing  date 
of  the  decision  denying  the  petition;  and 
(2)  paying  a  second  petition  fee  under 
§  2.6.  Currently,  the  rules  do  not 
specifically  provide  for  requests  for 
reconsideration  of  petition  decisions, 
but  the  Commissioner  has  the  discretion 
to  consider  these  requests  under 
§  2.146(a)(3).  The  Office  believes  that  an 
additional  fee  should  be  required  to  pay 
for  the  work  done  in  processing  the 
request  for  reconsideration.  This  is 
consistent  with  proposed  §  2.146(j). 

The  Office  proposes  to  revise  §  2.71(a) 
to  state  that  the  applicant  may  amend 
the  identification  to  clarify  or  limit,  but 
not  broaden,  the  identification  of  goods 
and/or  services.  This  simplifies  the 
language  of  the  current  §  2.71(b). 

Proposed  §  2.71(b)(1)  states  that  if  the 
declaration  or  verification  of  an 
application  under  §  2.33  is  unsigned  or 
signed  by  the  wrong  party,  the  applicant 
may  submit  a  substitute  verification  or 
declaration  under  §  2.20.  This  changes 
current  practice.  Ciurently,  the 
applicant  must  submit  a  signed 
verification  to  receive  an  application 
filing  date,  and  if  the  verification  is 
signed  by  the  wrong  party,  the  applicant 
cannot  file  a  substitute  verification 
unless  the  party  who  originally  signed 
had  "color  of  authority"  (i.e.,  firsthand 
knowledge  of  the  facts  and  actual  or 
implied  authority  to  act  on  behalf  of  the 
applicant).  TMEP  §803.  As  discussed 
above,  the  Office  proposes  to  delete  the 
requirement  that  the  applicant  submit  a 
signed  verification  in  order  to  receive  a 
filing  date.  If  the  verification  is 
unsigned  or  signed  by  the  wrong  party, 
the  applicant  must  replace  the 
declaration  before  the  mark  is  published 
for  opposition  or  approved  for 
registration  on  the  Supplemental 
Register. 

The  Office  proposes  to  delete  the 
requirement  for  a  verffication  "by  the 
applicant,  a  member  of  the  applicant 


firm,  or  an  officer  of  the  applicant 
corporation  or  association"  from 
§  2.71(c).  This  is  consistent  with  the 
amendments  to  §§  1(a)  and  1(b)  of  the 
Act. 

The  Office  also  proposes  to  delete  the 
"color  of  authority"  provisions  from 
§  2.71(c).  Because  the  statute  no  longer 
specifies  who  has  "statutory"  authority 
to  sign,  the  "color  of  authority" 
provisions  are  unnecessary. 

The  Office  proposes  to  state  in 
§  2.71(b)(2)  that  if  the  declaration  or 
verification  of  a  statement  of  use  under 
§  2.88  or  a  request  for  extension  of  time 
to  file  a  statement  of  use  under  §  2.89  is 
unsigned  or  signed  by  the  wrong  party, 
the  applicant  must  submit  a  substitute 
verification  before  the  expiration  of  the 
statutory  deadline  for  filing  the 
statement  of  use.  This  is  consistent  with 
current  practice  and  with  the  proposed 
amendments  to  §§  2.88(e)(3),  2.89(a)(3), 
and  2.89(b)(3),  discussed  below. 

The  Office  proposes  to  add  new 
§  2.71(d),  stating  that  a  mistake  in 
setting  out  the  applicant's  name  can  be 
corrected,  but  the  application  caimot  be 
amended  to  set  forth  a  different  entity 
as  the  applicant;  and  that  an  application 
filed  in  the  name  of  an  entity  that  did 
not  own  the  mark  on  the  filing  date  of 
the  application  is  void.  This  codifies 
current  practice.  TMEP  §  802.07.  See  the 
discussion  above  under 
"Supplementary  Information/Filing  by 
Owner." 

The  Office  proposes  to  revise  §  2.72  to 
remove  paragraph  (a),  and  redesignate 
paragraphs  (b)  through  (d)  as  (a)  through 
(c). 

The  Office  proposes  that  new 
paragraphs  (a)  through  (c)  will  each 
state  that  an  applicant  may  not  amend 
the  description  or  drawing  of  the  mark 
if  the  amendment  materially  alters  the 
mark;  and  that  the  Office  will  determine 
whether  a  proposed  amendment 
materially  alters  a  mark  by  comparing 
the  proposed  amendment  with  the 
description  or  drawing  of  the  mark  in 
the  original  application.  These 
provisions  are  now  stated  in  paragraph 
(a). 

Under  the  current  §  2.72,  as 
interpreted  by  In  re  ECCS,  Inc.,  94  F.3d 
1578,  39USPQ2d  2001  (Fed.  Cir.  1996) 
and  In  re  Dekra  e.V.,  44  USPQ2d  1693 
(TTAB  1997),  an  applicant  may  amend 
an  application  to  correct  an  "internal 
inconsistency."  An  application  is 
"internally  inconsistent"  if  the  mark  on 
the  drawing  does  not  agree  with  the 
mark  on  the  specimens  in  an 
application  based  on  use,  or  with  the 
mark  on  the  foreign  registration  in  an 
application  based  on  §  44  of  the  Act. 

Currently,  because  §§2.72fb),  (c)  and 
(d)  do  not  expressly  prohibit  an 
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amend  tnent  that  materially  alters  the 
mark  a  n  the  original  drawing,  the  Office 
accept!  amendments  that  correct 
"interr  al  inconsistencies,"  regardless  of 
wheth(  r  the  amendment  materially 
alters  t  le  mark  on  the  original  drawing. 
TMEP  5  807.14(a). 

The  Dffice  does  not  believe  that  it  is 
in  the  ]  lublic  interest  to  accept 
amend  nents  that  materially  alter  the 
mark  o  a  the  original  drawing.  When  the 
Office  1  eceives  a  new  application,  the 
mark  o  i  the  drawing  is  promptly  filed 
in  the  '  'rademark  Search  Library  and 
enterec  into  the  Office's  electronic  and 
admini  strati ve  systems.  Accepting  an 
amend  nent  that  materially  alters  the 
mark  o  i  the  original  drawing  is  unfair 
to  thirc  parties  who  search  Office 
records  between  the  application  filing 
date  ar  d  the  date  the  amendment  is 
enterec ,  because  they  do  not  have 
accural  e  information  about  earlier-filed 
applico  tions.  A  third  party  may 
innocei  itly  begin  using  a  mark  that 
conflic  s  with  the  amended  mark,  but 
not  wit  1  the  original  mark,  relying  on 
the  seach  of  Office  records.  Also,  an 
examiii  ing  attorney  may  approve  a  later- 
filed  a[  plication  for  registration  of  a 
mark  tliat  conflicts  with  the  amended 
mark,  Y  ut  not  with  the  original  mark. 
Theref(  ire,  the  Office  proposes  to  amend 
§  2.72  tD  prohibit  amendments  that 
materic  lly  alter  the  mark  on  the  original 
drawin  j. 

The  I  )ffice  proposes  to  revise 
§  2.76(1  i)(l)  to  state  that  a  complete 
amend  nent  to  allege  use  must  include 
a  stater  lent  that  is  verified  or  supported 
by  a  de  :laration  under  §  2.20  by  a 
person  properly  authorized  to  sign  on 
behalf  ( tf  the  applicant. 

The  ( )ffice  proposes  to  further  revise 
§  2.760  )(1)  to  delete  the  requirement  for 
a  stater  lent  of  the  method  or  manner  of 
use  of  t  le  mark  in  an  amendment  to 
allege  t  se.  because  this  requirement  has 
been  removed  from  §§  1(a)  and  1(b)  of 
the  Act 

The  ( )ffice  proposes  to  revise 
§  2.76(1  )(2)  to  require  one  rather  than 
three  sj  lecimens  with  an  amendment  to 
allege  i  se.  See  the  above  discussion 
under '  Supplementary  Information/ 
Number  of  Specimens  Required." 

The  ( )ffice  proposes  to  add  new 
§  2.76(i|,  stating  that  if  an  amendment  to 
allege  use  is  not  filed  within  a 
reasonable  time  after  it  is  signed,  the 
Office  ifiay  require  a  substitute 
verificaltion  or  declaration  under  §  2.20 
that  the  mark  is  still  in  use  in 
comme  rce.  This  codifies  current 
practio!.  TMEP  §803.04. 

The  ( )ffice  proposes  to  add  new 
§  2.76(j  ,  noting  that  the  requirements 
for  mul  ti-class  applications  are  stated  in 
§  2.86. 


The  Office  proposes  to  change  the 
heading  of  §  2.86  to  "Application  may 
include  multiple  classes."  The  Office 
proposes  to  remove  current  §  2.86(a), 
which  states  that  an  applicant  may 
recite  more  than  one  item  of  goods,  or 
more  than  one  service,  in  a  single  class, 
if  the  applicant  either  has  used  or  has 
a  bona  fide  intention  to  use  the  mark  on 
all  the  goods  or  services.  The  substance 
of  this  provision  will  be  moved  to 
§§2.34(a)(l)(v),2.34(a)(2)(ii), 
2.34(a)(3)(iv)  and  2.34(a)(4)(iv). 

The  Office  proposes  to  revise  §  2.86(a) 
to  include  sections  now  foimd  in 
§  2.86(b),  stating  that  the  applicant  may 
apply  to  register  the  same  mark  for 
goods  and/or  services  in  multiple 
classes  in  a  single  application,  provided 
that  the  applicant  specifically  identifies 
the  goods  and  services  in  each  class; 
submits  a  fee  for  each  class;  and  either 
includes  dates  of  use  and  one  specimen, 
or  a  statement  of  a  bona  fide  intention 
to  use  the  mark  in  commerce,  for  each 
class.  The  Office  also  proposes  to  add  in 
§  2.86(a)(3)  a  provision  that  the 
applicant  may  not  claim  both  use  in 
commerce  and  a  bona  fide  intention  to 
use  the  mark  in  commerce  for  the 
identical  goods  or  services  in  one 
application. 

The  Office  proposes  to  state  in 
§  2.86(b)  that  a  statement  of  use  or 
amendment  to  allege  use  must  include 
the  required  fee,  dates  of  use,  and  one 
specimen  for  each  class.  The 
requirement  for  only  one  specimen  is 
consistent  with  the  proposed 
amendments  to  §§  2.56(a),  2.76(b)(2), 
and  2.88(b)(2). 

The  Office  also  proposes  to  add  to 
§  2.86(b)  a  provision  that  the  applicant 
may  not  file  the  statement  of  use  or 
amendment  to  allege  use  until  the 
applicant  has  used  the  mark  on  all  the 
goods  or  services,  unless  the  applicant 
files  a  request  to  divide.  This  is 
consistent  with  the  current  §§  2.76(c) 
and  2.88(c). 

The  Office  proposes  to  delete  the 
current  §  2.86(c),  which  prohibits  an 
applicant  from  claiming  both  use  in 
commerce  and  intent-to-use  in  a  single 
multi-class  application.  However,  the 
Office  proposes  to  state  in  §  2.86(a)(3) 
that  the  applicant  may  not  claim  both 
use  in  commerce  and  intent-to-use  for 
the  identical  goods  or  services  in  one 
application. 

The  Office  proposes  to  move  the 
substance  of  the  last  sentence  of  the 
current  §  2.86(b)  to  new  §  2.86(c). 

The  Office  proposes  to  revise 
§  2.88(b)(1)  to  state  that  a  complete 
statement  of  use  must  include  a 
statement  that  is  verified  or  supported 
by  a  declaration  imder  §  2.20  by  a 


person  properly  authorized  to  sign  on 
behalf  of  the  applicant. 

The  Office  proposes  to  revise 
§  2.88(b)(1)  to  delete  the  requirement  for 
a  statement  of  the  method  or  manner  of 
use  in  a  statement  of  use.  This 
requirement  has  been  removed  from 
§  1(d)(1)  of  the  Act. 

The  Office  proposes  to  revise 
§  2.88(b)(2)  to  require  one  specimen 
with  a  statement  of  use.  rather  than  the 
three  specimens  now  required.  This  is 
consistent  with  the  proposed 
amendment  of  §  2.56(a). 

The  Office  proposes  to  revise 
§  2.88(e)(3)  to  state  that  if  the 
verification  or  declaration  is  unsigned 
or  signed  by  the  wrong  party,  the 
applicant  must  submit  a  substitute 
verification  or  declaration  on  or  before 
the  statutory  deadline  for  filing  the 
statement  of  use.  This  is  consistent  with 
current  practice.  TMEP 
§1105.05(f)(i)(A).  Section  1(d)(1)  of  the 
Act  specifically  requires  verification  by 
the  applicant  within  the  statutory 
period  for  filing  the  statement  of  use. 

The  Office  proposes  to  add  §  2.88(k), 
stating  that  if  the  statement  of  use  is  not 
filed  within  a  reasonable  time  after  it  is 
signed,  the  Office  may  require  a 
substitute  verification  or  declaration 
under  §  2.20  stating  that  the  mark  is  still 
in  use  in  commerce.  This  codifies 
current  practice.  TMEP  §  803.04. 

The  Office  proposes  to  add  §  2.88(1), 
noting  that  the  requirements  for  multi- 
class  applications  are  stated  in  §  2.86. 

The  Office  proposes  to  revise 
§§  2.89(a)(3)  and  (b)(3)  to  require  that  a 
request  for  an  extension  of  time  to  file 
a  statement  of  use  include  a  statement 
that  is  verified  or  supported  by  a 
declaration  under  §  2.20  by  a  person 
properly  authorized  to  sign  on  behalf  of 
the  applicant:  and  that  if  the  extension 
request  is  unsigned  or  signed  by  the 
wrong  party,  the  applicant  must  submit 
a  substitute  verification  or  declaration 
on  or  before  the  statutory  deadline  for 
filing  the  statement  of  use.  This  is 
consistent  with  current  practice.  TMEP 
§  1105.05(d).  Sections  1(d)  (1)  and  (2)  of 
the  Act  specifically  require  verification 
by  the  applicant  within  the  statutory 
filing  period. 

The  Office  proposes  to  revise  §  2.89(d) 
to  remove  paragraph  (1),  which  requires 
a  statement  that  the  applicant  has  not 
yet  made  use  of  the  mark  in  commerce 
on  all  the  goods  and  services.  The 
Commissioner  has  held  that  ^q^ 
extension  request  that  omits  this 
allegation  is  substantially  in  compliance 
with  §  2.89(d)  if  the  request  contains  a 
statement  that  the  applicant  has  a 
continued  bona  fide  intention  to  use  the 
mark  in  commerce.  In  re  Schering- 
Plough  Healthcare  Products  Inc..  24 
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USPQ2d  1709  (Comm'r  Pats.  1992). 
Therefore,  the  requirement  is 
unnecessary. 

The  Office  proposes  to  add  §  2.89(h), 
stating  that  if  the  extension  request  is 
not  filed  \vithin  a  reasonable  time  after 
it  is  signed,  the  Office  may  require  a 
substitute  verification  or  declaration 
under  §  2.20  that  the  applicant  still  has 
a  bona  fide  intention  to  use  the  mark  in 
commerce.  This  codifies  current 
practice.  TMEP  §  803.04. 

The  Office  proposes  to  revise 
§  2.101(d)(1)  to  update  a  cross-reference. 

The  Office  proposes  to  revise 
§  2.111(c)(1)  to  update  a  cross-reference. 

The  Office  proposes  to  revise 
§  2.146(d)  to  delete  "sixty  days"  and 
substitute  "two  months"  as  the  deadline 
for  filing  certain  petitions.  This  will 
make  it  easier  to  calculate  the  due  date 
for  a  petition  because  it  will  not  be 
necessary  to  count  days. 

The  Office  proposes  to  add  §  2.146(i), 
stating  that  where  a  petitioner  seeks  to 
reactivate  an  application  or  registration 
that  was  abandoned  or  cancelled  due  to 
the  loss  or  mishandling  of  papers 
mailed  to  or  fi'om  the  Office,  the  petition 
will  be  denied  if  the  petitioner  was  not 
diligent  in  checking  the  status  of  the 
application  or  registration.  This  codifies 
current  practice.  TMEP  §§413  and  1704. 
Even  where  a  petitioner  can  show  that 
the  Office  actually  received  papers,  or 
can  swear  that  a  notice  from  the  Office 
was  never  received  by  the  petitioner,  the 
Office  now  denies  the  petition  if  the 
petitioner  waited  too  long  before 
investigating  the  problem.  This  is 
because  third  parties  may  rely  to  their 
detriment  on  the  information  in  the 
records  of  the  Office  that  an  application 
is  abandoned  or  that  a  registration  is 
expired.  A  third  party  may  have 
diligently  searched  Office  records  and 
begun  using  a  mark  because  the  search 
showed  no  earlier-filed  confficting 
marks,  or  an  examining  attorney  may 
have  searched  Office  records  and 
approved  an  earlier-filed  application  for 
a  conflicting  mark.  This  is  consistent 
with  the  proposed  amendment  of 
§  2.66(a)(2),  discussed  above. 

The  Office  proposes  to  add  §  2.146(j), 
stating  that  if  the  Commissioner  denies 
the  petition,  the  petitioner  may  request 
reconsideration  by:  (1)  filing  the  request 
within  two  months  of  the  mailing  date 
of  the  decision  denying  the  petition;  and 
(2)  paying  a  second  petition  fee  imder 
§  2.6.  Currently,  the  rules  do  not 
specifically  provide  for  requests  for 
reconsideration  of  petition  decisions, 
but  the  Commissioner  has  the  discretion 
to  consider  these  requests  under 
§  2.146(a)(3).  The  Office  believes  that  an 
additional  fee  should  be  required  to  pay 
for  the  work  done  in  processing  the 


request  for  reconsideration.  This  is 
consistent  with  proposed  §  2.66(f)(3), 
discussed  above. 

The  Office  proposes  to  revise  §  2.151 
to  update  a  cross-reference  and  simplify 
the  language. 

The  Office  proposes  to  revise  §  2.155 
to  update  a  cross-reference  and  simplify 
the  language. 

The  Office  proposes  to  revise  §  2.156 
to  update  a  cross-reference  and  simplify 
the  language. 

The  Office  proposes  to  add  §  2.160, 
"Affidavit  or  declaration  of  continued 
use  or  excusable  nonuse  required  to 
avoid  cancellation."  Proposed 
§§  2.160(a)  (1)  and  (2)  list  the  deadlines 
for  filing  the  affidavit  or  declaration, 
and  proposed  §  2.160(a)(3)  states  that 
the  owner  may  file  the  affidavit  or 
declaration  within  six  months  after 
expiration  of  these  deadlines,  with  an 
additional  grace  period  surcharge. 
CurrenUy,  there  is  ho  grace  period  for 
filing  a  §  8  affidavit. 

Proposed  §  2.160(b)  advises  that 
§  2.161  lists  the  requirements  for  the 
affidavit  or  declaration. 

The  Office  proposes  to  change  the 
heading  of  §  2.161  to  "Requirements  for 
a  complete  affidavit  or  declaration  of 
continued  use  or  excusable  nonuse," 
and  to  revise  §  2.161  to  list  the  proposed 
requirements  for  the  affidavit  or 
declaration. 

The  Office  proposes  to  revise 
§  2.161(a)  to  state  that  the  owner  must 
file  the  affidavit  or  declaration  within 
the  period  set  forth  in  §  8  of  the  Act. 

The  Office  proposes  to  revise 
§  2.161(b)  to  state  that  the  affidavit  or 
declaration  must  include  a  verified 
statement  that  is  signed  and  verified 
(sworn  to)  or  supported  by  a  declaration 
under  §  2.20  by  a  person  properly 
authorized  to  sign  on  behalf  of  the 
owner,  attesting  to  the  continued  use  or 
excusable  nonuse  of  the  mark  within  the 
period  set  forth  in  §  8  of  the  Act.  The 
Office  also  proposes  to  revise 
§  2.161(b)(2)  to  state  that  a  person 
properly  authorized  to  sign  on  behalf  of 
the  owner  includes  a  person  with  legal 
authority  to  bind  the  owrner  and/or  a 
person  with  firsthand  knowledge  and 
actual  or  implied  authority  to  act  on 
behalf  of  the  owner. 

The  Office  proposes  to  add 
§  2.161(d)(2),  requiring  a  surcharge  for 
filing  an  affidavit  or  declaration  of 
continued  use  or  excusable  nonuse 
during  the  grace  period. 

The  Office  proposes  to  add 
§  2.161(d)(3),  stating  that  if  the  fee 
submitted  is  enough  to  pay  for  at  least 
one  class,  but  not  enough  to  pay  for  all 
the  classes,  and  the  particular  class(es) 
covered  by  the  affidavit  or  declaration 
are  not  specified,  the  Office  will  issue 


a  notice  requiring  either  the  submission 
of  additional  fee(s)  or  an  indication  of 
the  class(es)  to  which  the  original  fee(s) 
should  be  applied;  that  additional  fee(s) 
may  be  submitted  if  the  requirements  of 
§  2.164  are  met;  and  that  if  additional 
fees  are  not  submitted  and  the  class(es) 
to  which  the  original  fee(s)  should  be 
applied  are  not  specified,  the  Office  will 
presume  that  the  fee(s)  cover  the  classes 
in  ascending  order,  beginning  with  the 
lowest  numbered  class. 

Proposed  §  2.161(e)  requires  that  the 
affidavit  or  declaration  list  both  the 
goods  or  services  on  which  the  mark  is 
in  use  in  commerce  and  the  goods  or 
services  for  which  excusable  nonuse  is 
claimed.  Currently,  a  list  of  the  goods  or 
services  is  not  required  when  excusable 
nonuse  is  claimed.  In  re  Conusa  Corp., 
32  USPQ2d  1857  (Comm'r  Pats.  1993). 
However,  TLTIA  §  105  amends  §  8(b)(2) 
of  the  Act  to  specifically  require  "an 
affidavit  setting  forth  those  goods  on  or 
in  connection  with  which  the  mark  is 
not  in  use." 

The  Office  proposes  to  eliminate  the 
requirement  that  the  affidavit  or 
declaration  specify  the  type  of 
commerce  in  which  the  mark  is  used, 
currently  required  by  §  2.162(e).  Section 
8  of  the  Act  does  not  require  that  the 
affidavit  or  declaration  list  the  type  of 
commerce.  Because  the  definition  of 
"commerce"  in  §45  of  the  Act  is  "all 
commerce  which  may  lawfully  be 
regulated  by  Congress,"  the  Office  will 
presume  that  a  registrant  who  states  that 
the  mark  is  in  use  in  conunerce  is 
stating  that  the  mark  is  in  use  in  a  type 
of  commerce  that  Congress  can  regulate. 

The  Office  proposes  to  move  the 
substance  of  §  2.162(f)  to  §  2.161(f)(2), 
and  to  revise  it  to  add  a  requirement 
that  the  affidavit  state  the  date  when  use 
of  the  mark  stopped  and  the 
approximate  date  when  use  will  resume. 
This  codifies  current  practice.  Office 
actions  are  often  issued  requiring  a 
statement  as  to  when  use  of  the  mark 
stopped  and  when  use  will  resume, 
because  this  information  is  needed  to 
determine  whether  the  nonuse  is 
excusable,  within  the  meaning  of  §  8  of 
the  Act. 

The  Office  proposes  to  move  the 
substance  of  §  2.162(e)  to  §  2.161(g),  and 
to  revise  it  to  state  that  the  affidavit 
must  include  a  specimen  for  each  class 
of  goods  or  services;  that  the  specimen 
should  be  no  larger  than  8V2  inches 
(21.6  cm.)  wide  by  11.69  inches  (29.7 
cm.)  long;  and  that  if  the  applicant  files 
a  specimen  that  exceeds  these  size 
requirements  (a  "bulky  specimen"),  the 
Office  will  create  a  facsimile  ol  the 
specimen  that  meets  the  requirements  of 
the  rule  (i.e.,  is  flat  and  no  larger  than 
8V2  inches  (21.6  cm.)  wide  by  11.69 
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inches  (29.7  cm.)  longj  and  put  it  in  the 
file  wra  jper.  See  the  discussion  above 
under  "  supplementary  Information/ 
Bulky  S  jecimens." 

The  C  ffice  proposes  to  add  §  2.161(h), 
requiring  a  designation  of  a  domestic 
represetttative  if  the  registrant  is  not 
domiciled  in  the  United  States.  This 
reflects  §  8(f)  of  the  Act,  as  amended, 
and  is  o  insistent  with  current  practice. 

The  C  ffice  proposes  to  move  the 
substance  of  §  2.163  to  §  2.162,  and  to 
revise  it  to  say  that  the  only  notice  of 
the  requ  irement  for  filing  the  §  8 
affidavit  or  declaration  of  continued  use 
or  excus  able  nonuse  is  sent  with  the 
certifica  te  of  registration  when  it  is 
originally  issued.  This  merely  clarifies, 
and  does  not  change,  current  practice. 

The  CJffice  proposes  to  move  the 
substante  of  ciurent  §  2.164  to  the 
introductory  text  of  new  §  2.163. 

The  C  ffice  proposes  to  state  in 
§  2. 163(  i)  that  if  the  owner  of  the 
registrat  ion  files  the  affidavit  or 
declaration  within  the  time  periods  set 
forth  in  j§  8  of  the  Act,  deficiencies  may 
be  corre  :ted  if  the  requirements  of 
§2.164  lire  met. 

The  C  ffice  proposes  to  add  §  2.163(b), 
stating  t  lat  a  response  to  an  examiner's 
Office  action  must  be  filed  within  six 
monthspf  the  mailing  date,  or  before  the 
end  of  the  filing  period  set  forth  in  §  8(a) 
or  §  8(b)  of  the  Act,  whichever  is  later, 
or  the  re  gistration  will  be  cancelled. 

The  C  ffice  proposes  to  add  §  2.164, 
"Correc  ing  deficiencies  in  affidavit  or 
declarat  on."  This  section  changes 
current  practice.  There  are  now  some 
deficien  :ies  that  can  be  corrected  after 
the  statutory  deadline  for  filing  the 
affidavit  or  declaration,  such  as 
supplying  evidence  that  the  party  who 
filed  the  affidavit  or  declaration  was  the 
owner  o  the  mark  as  of  the  filing  date, 
or  subm  tting  an  additioned  fee.  Other 
requiren  lents  must  be  satisfied  before 
the  expi  ration  of  the  statutory  deadline 
to  avoid  cancellation  of  the  registration. 
In  re  Mother  Tucker's  Food  Experience 
(Canadc)Inc.,  925  F.2d  1402,  17 
USPQ2C  1795  (Fed.  Cir.  1991) 
(allegati  jn  of  use  in  commerce);  In  re 
MetToteih.  33  USPQ2d  1049  (Comm'r 
Pats.  19'  13)  (specimen);  In  re  Bonbons 
Bamier  i.A..  17  USPQ2d  1488  (Comm'r 
Pats.  19'  10)  (listing  of  goods  or  services). 

TVTU .  §  105  adds  §  8(c)(2)  of  the  Act 
to  allow  correction  of  deficiencies,  with 
paymen  of  a  deficiency  surcharge.  The 
Act  doe!  not  define  "deficiency,"  but 
instead  ;ives  the  Office  broad  discretion 
to  set  pr  jcedures  and  fees  for  correcting 
deficien  :ies. 

Proposed  §2. 164(a)(1)  states  that  if 
the  own  }r  files  the  affidavit  or 
declarat  on  within  the  period  set  forth 
in  §  8(a)  or  §  8(b)  of  the  Act.  deficiencies 


can  be  corrected  before  the  end  of  this 
period  without  paying  a  deficiency 
surcharge;  and  deficiencies  can  be 
corrected  after  the  expiration  of  this 
period  with  payment  of  the  deficiency 
surcharge. 

The  Office  proposes  to  state  in 
§  2.164(a)(2)  that  if  the  ovraer  files  the 
affidavit  or  declaration  during  the  grace 
period,  deficiencies  can  be  corrected 
before  the  expiration  of  the  grace  period 
without  paying  a  deficiency  surcharge, 
and  after  the  expiration  of  the  grace 
period  with  a  deficiency  surcharge. 

The  Office  proposes  to  state  in 
§  2.164(b)  that  if  the  affidavit  or 
declaration  is  not  filed  within  the  time 
periods  set  forth  in  §  8  of  the  Act,  or  if 
it  is  filed  within  that  period  by  someone 
other  than  the  owner,  the  registration 
will  be  cancelled.  These  deficiencies 
caimot  be  cured. 

Because  §  8(c)(2)  of  the  Act 
specifically  requires  a  deficiency 
surcharge,  the  Office  proposes  to  require 
the  deficiency  surcharge  for  correcting 
any  type  of  deficiency,  even  one  that 
could  be  corrected  for  no  fee  under 
current  law. 

The  Office  proposes  to  change  the 
heading  of  §  2.165  to  "Petition  to 
Conunissioner  to  review  refusal";  to 
remove  the  last  two  sentences  of  the 
current  §  2.165(a)(1);  and  to  simplify  the 
language  of  the  rule. 

Tne  Office  proposes  to  remove 
present  §  2.166  because  it  is 
unnecessary.  Proposed  §§  2.163(b)  and 
2.165(b)  set  forth  the  times  when  a 
registration  will  be  cancelled. 

The  Office  proposes  to  add  §  2.166, 
"Affidavit  of  continued  use  or  excusable 
nonuse  combined  with  renewal 
application,"  stating  that  an  affidavit  or 
declaration  under  §  8  of  the  Act  and  a 
renewal  application  under  §  9  of  the  Act 
may  be  combined  in  a  single  document. 

The  Office  proposes  to  revise 
§  2.167(c)  to  delete  the  requirement  that 
an  affidavit  or  declaration  under  §  15  of 
the  Act  (§15  affidavit)  specify  the  type 
of  commerce  in  which  the  mark  is  used. 

The  Office  proposes  to  change  the 
heading  of  §  2.168  to  "Affidavit  or 
declaration  imder  §  15  combined  with 
affidavit  or  declaration  imder  §  8,  or 
with  renewal  application."  The  Office 
proposes  to  revise  §  2.168(a)  to  state  that 
a  §  15  affidavit  may  be  combined  with 
a  §  8  affidavit,  if  the  combined  affidavit 
meets  the  requirements  of  both  §§  8  and 
15  of  the  Act.  The  Office  proposes  to 
revise  §  2.168(b)  to  state  that  a  §  15 
affidavit  can  be  combined  with  a 
renewal  application  under  §  9  of  the 
Act,  if  the  requirements  of  both  §§  9  and 
15  of  the  Act  are  met. 

The  Office  proposes  to  revise 
§  2.173(a)  to  simplify  the  language. 


The  Office  proposes  to  revise  §  2.181 
to  indicate  that  renewal  of  a  registration 
is  subject  to  the  provisions  of  §  8  of  the 
Act.  This  is  consistent  with  the 
amendment  to  §  9(a)  of  the  Act. 

The  Office  proposes  to  change  the 
heading  of  §  2.182  to  "Time  for  filing 
renewed  application,"  and  to  revise  it  to 
state  that  the  renewal  application  must 
be  filed  within  one  year  before  the 
expiration  date  of  the  registration,  or 
within  the  six-month  grace  period  after 
the  expiration  date  with  an  additional 
fee.  This  changes  current  practice. 
Section  9  of  the  Act  now  requires  filing 
within  six  months  before  the  expiration 
of  the  registration,  or  within  a  three- 
month  grace  period  thereafter  with  a 
late  fee. 

The  Office  proposes  to  change  the 
heading  of  §  2.183  to  "Requirements  for 
a  complete  renewal  application,"  and  to 
revise  it  to  delete  the  present  renewal 
requirements  and  substitute  new  ones 
based  on  amended  §  9  of  the  Act.  In 
particular,  the  Office  proposes  to  delete 
the  requirements  for  a  specimen  and 
declaration  of  use  or  excusable  nonuse 
on  or  in  connection  with  the  goods  or 
services  listed  in  the  registration, 
because  these  requirements  have  been 
removed  from  §  9  of  the  Act.  The 
proposed  requirements  for  renewal  are: 
(1)  a  signed  request  for  renewal;  (2)  a 
renewal  fee  for  each  class;  (3)  a  grace 
period  surcharge  for  each  class  if  the 
renewal  application  is  filed  during  the 
grace  period;  (4)  if  the  registrant  is  not 
domiciled  in  the  United  States,  a 
designation  of  a  domestic 
representative;  and  (5)  if  the  renewal 
application  covers  less  than  all  the 
goods  or  services,  a  list  of  the  particular 
goods  or  services  to  be  renewed. 

The  Office  proposes  to  state  in 
§  2.183(f)  that  if  the  fee  submitted  is 
enough  to  pay  for  at  least  one  class,  but 
not  enough  to  pay  for  all  the  classes, 
and  the  class(es)  covered  by  the  renewal 
application  are  not  specified,  the  Office 
will  issue  a  notice  requiring  either  the 
submission  of  additional  fee(s)  or  an 
indication  of  the  class(es)  to  which  the 
original  fee(s)  shoiUd  be  applied;  that 
additional  fee(s)  may  be  submitted  if  the 
requirements  of  §  2.185  are  met;  and 
that  if  the  required  fee(s)  are  not 
submitted  and  the  class(es)  to  which  the 
original  fee(s)  should  be  applied  are  not 
specified,  the  Office  will  presume  that 
the  fee(s)  cover  the  classes  in  ascending 
order,  beginning  with  the  lowest 
numbered  class. 

The  Office  proposes  to  revise  and 
simplify  the  language  of  current  §  2.184 
and  to  transfer  some  of  its  provisions  to 
new  §  2.186.  The  revised  provisions 
state  that  the  Office  will  issue  a  notice 
if  the  renewal  application  is  not 
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acceptable;  that  a  response  to  the  rehisal 
of  renewal  must  be  filed  within  six 
months  of  the  mailing  date  of  the  Office 
action,  or  before  the  expiration  date  of 
the  registration,  whichever  is  later;  and 
that  the  registration  will  expire  if  the 
renewal  application  is  not  filed  within 
the  time  periods  set  forth  in  §  9(a)  of  the 
Act. 

The  Office  proposes  to  add  §  2.185, 
"Correcting  deficiencies  in  renewal 
application."  This  section  changes 
current  practice.  There  are  now  some 
deficiencies  that  can  be  corrected  after 
the  statutory  deadline  for  filing  the 
renewal  application,  such  as  supplying 
evidence  that  the  party  who  filed  the 
application  was  the  owner  of  the 
registration  on  the  filing  date.  Other 
requirements,  such  as  the  renewal  fee, 
must  be  met  before  the  end  of  the 
statutory  filing  period,  or  the 
registration  will  expire.  In  re  Culligan 
International  Co.,  915  F.2d  680, 16 
USPQZd  1234  (Fed.  Cir.  1990). 

Under  amended  §  9,  the  renewd 
application  must  be  filed  within  the 
renewal  period  or  grace  period  specified 
in  §  9(a)  of  the  Act,  or  the  registration 
will  expire.  However,  if  the  renewal 
application  is  timely  filed,  any 
deficiencies  may  be  corrected  after 
expiration  of  the  statutory  filing  period, 
with  payment  of  a  deficiency  surcharge. 

The  Office  proposes  to  state  in 
§  2.185(a)(1)  that  if  the  renewal 
application  is  filed  within  one  year 
before  the  registration  expires, 
deficiencies  may  be  corrected  before  the 
registration  expires  without  paying  a 
deficiency  surcharge,  or  after  the 
registration  expires  with  payment  of  the 
deficiency  surcharge  required  by  §  9(a) 
of  the  Act. 

The  Office  proposes  to  state  in 
§  2.185(a)(2)  that  if  the  renewal 
application  is  filed  during  the  grace 
period,  deficiencies  may  be  corrected 
before  the  expiration  of  the  grace  period 
without  paying  a  deficiency  surcharge, 
and  after  the  expiration  of  the  grace 
period  with  payment  of  the  deficiency 
surcharge  required  by  §  9(a)  of  the  Act. 

The  Office  proposes  to  state  in 
§  2.185(b)  that  if  the  renewal  application 
is  not  filed  within  the  time  periods  set 
forth  in  §  9(a)  of  the  Act,  the  registration 
will  expire.  This  deficiency  cannot  be 
cured. 

Because  §  9(a)  of  the  Act  specifically 
requires  a  deficiency  surcharge,  the 
Office  proposes  to  charge  the  deficiency 
surcharge  for  correcting  any  type  of 
deficiency,  even  one  that  could  be 
corrected  for  no  fee  under  current  law. 

The  Office  proposes  to  add  new 
§  2.186,  "Petition  to  Commissioner  to 
review  refusal  of  renewal." 


Proposed  §  2.186(a)  states  that  a 
response  to  the  examiner's  initial  refusal 
is  required  before  filing  a  petition  to  the 
Commissioner,  unless  the  examiner 
directs  otherwise.  This  is  consistent 
with  the  current  §  2.184(a). 

Proposed  §  2.186(b)  states  that  if  the 
examiner  maintains  the  refusal  of  the 
renewal  application,  a  petition  to  the 
Commissioner  to  review  the  action  may 
be  filed  within  six  months  of  the 
mailing  date  of  the  Office  action 
maintaining  the  refusal;  and  that  if  no 
petition  is  filed  within  six  months  of  the 
mailing  date  of  the  Office  action,  the 
registration  will  expire.  This  is 
consistent  with  the  current  §  2.184(b). 

Proposed  §  2.186(c)  states  that  a 
decision  by  the  Commissioner  is 
necessary  before  filing  an  appeal  or 
commencing  a  civil  action  in  any  court. 
This  is  consistent  with  the  current 
§  2.184(d). 

The  Office  proposes  to  amend  §  3.16 
to  state  that  an  applicant  may  assign  an 
application  based  on  §  1(b)  of  the  Act 
once  the  applicant  files  an  amendment 
to  edlege  use  under  §  1(c)  of  the  Act. 

The  Office  proposes  to  change  the 
heading  of  §  3.24  to  "Requirements  for 
documents  and  cover  sheets  relating  to 
patents  and  patent  applications."  The 
Office  proposes  to  list  the  recording 
requirements  for  patents  in  §  3.24,  and 
to  add  new  §  3.25  listing  the  recording 
requirements  for  trademark  applications 
and  registrations.  ^ 

Section  3.25  identifies  the  types  of 
documents  one  can  submit  when 
recording  documents  that  affect  some 
interest  in  trademark  applications  or 
registrations.  The  section  also  identifies 
the  Office's  preferred  format  for  cover 
sheets  and  other  documents. 

The  Office  proposes  to  revise  §  3.28  to 
state  a  preference  that  separate  cover 
sheets  be  used  for  patents  and 
trademarks. 

The  Office  proposes  to  revise 
§  3.31(a)(4)  to  set  forth  the  requirements 
for  identifying  a  trademark  application 
where  the  application  serial  nimiber  is 
not  known. 

The  Office  proposes  to  delete  the 
requirement  currently  in  §  3.31(a)(9) 
that  a  cover  sheet  contain  a  statement 
that  the  information  on  the  cover  sheet 
is  correct  and  that  any  copy  of  the 
document  submitted  is  a  true  copy. 

The  Office  proposes  to  amend 
§  3.31(b)  to  state  that  a  cover  sheet 
"should"  not  refer  to  both  patents  and 
trademarks;  and  to  put  the  public  on 
notice  that  if  a  cover  sheet  contains  both 
patent  and  trademark  information,  all 
information  will  become  public  after 
recordation. 

The  Office  proposes  to  add  §  3.31(d) 
to  state  the  Office's  preference  that  a 


trademark  cover  sheet  include  the  serial 
nxunber  or  registration  number  of  the 
trademark  affected  by  the  conveyance  or 
transaction,  an  identification  of  the 
mark,  and  a  description  of  the  mark. 

The  Office  proposes  to  add  §  3.31(e)  to 
state  the  Office's  preference  that  the 
cover  sheet  include  the  total  number  of 
applications,  registrations,  or  patents 
identified  on  the  cover  sheet  and  the 
total  fee. 

The  Office  proposes  to  revise  §  6.1  to 
incorporate  classification  changes  that 
became  effective  January  1,  1997,  as 
listed  in  the  International  Classification 
of  Goods  and  Services  for  the  Purposes 
of  the  Registration  of  Marks  (7th  ed. 
1996),  published  by  the  World 
Intellectual  Property  Organization 
(WIPO). 

Environmental,  Energy,  and  Other 
Considerations 

The  Office  has  determined  that  the 
proposed  rule  changes  have  no 
federalism  implications  affecting  the 
relationship  between  the  National 
Government  and  the  State  as  outlined  in 
Executive  Order  12612. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  that  the  proposed  rule 
changes  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  5 
U.S.C.  605(b)).  This  rule  implements  the 
Trademark  Law  Treaty  Implementation 
Act  and  simplifies  and  clarifies 
procedures  for  registering  trademarks 
and  maintaining  and  renewing 
trademark  registrations.  The  rule  will 
not  significantly  impact  any  businesses. 
The  principal  effect  of  the  rule  is  to 
make  it  easier  for  applicants  to  obtain  a 
filing  date.  No  additional  requirements 
are  added  to  maintain  registrations. 
Furthermore,  this  rule  simpUfies  the 
procedures  for  registering  trademarks  in 
proposed  sections  2.21,  2.32.  2.34,  2.45, 
2.76.  2.88,  2.161,  2.167  and  2.183  of  the 
Trademark  rules.  As  a  result,  an  initial 
regulatory  flexibility  analysis  was  not 
prepared. 

The  proposed  rule  changes  are  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Executive  Order  12612,  and  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501  et  seq.).  The  proposed 
changes  have  been  determined  to  be  no', 
significant  for  purposes  of  Executive 
Order  12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  nor  shall 
a  person  be  subject  to  a  penalty  for 
failure  to  comply  with  a  collection  of 
information  subject  to  the  requirements 
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of  the  PRA  unless  that  collection  of 
infonnption  displays  a  currently  valid 
OMB  oontrol  number. 

This]  rule  contains  collections  of 
information  requirements  subject  to  the 
PRA.  Tfliis  rule  discusses  changes  in  the 
information  required  from  the  public  to 
obtain  registrations  for  trademarks  and 
servicq  marks,  to  submit  affidavits  or 
declarations  of  continued  use  or 
excusable  nonuse,  statements  of  use, 
requests  for  extensions  of  time  to  file 
statements  of  use,  and  to  renew 
registrations.  This  rule  proposes  to 
delete :  'equirements  to  identify  the 
metho<  I  of  use  of  a  mark  and  the  type 
of  commerce  in  which  a  mark  is  used. 
Additi(  )nally,  the  rule  removes  the 
require  ment  that  requests  for 
record)  ition  of  documents  be 
accom]  )anied  by  originals  or  true  copies 
of  theso  documents.  The  rule  proposes 
to  alloi  \f  for  the  filing  of  powers  of 
attome  y  that  pertain  to  multiple 
registr*  tions  or  applications  for 
registration,  and  proposes  certain 
requirelments  for  filing  such  powers  of 
attomekr.  Additionally,  the  rule 
proposes  requirements  for  submitting 
§  8  affidavits  of  continued  use  or 
excusaple  nonuse  combined  with  §  9 
renewal  applications,  or  §  15  affidavits 
or  declarations  of  incontestability 
combined  with  either  §  8  affidavits  or 
declarations  or  with  §  9  renewal 
applications. 

An  information  collection  package 
suppoipng  the  changes  to  the  above 
information  requirements,  as  discussed 
in  this  toile,  has  been  submitted  to  OMB 
for  review  and  approval.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  as 
follows:  seventeen  minutes  for 
applications  to  obtain  registrations 
based  qn  an  intent  to  use  the  mark 
under  f  1(b)  of  the  Act,  if  completed 
using  paper  forms;  fifteen  minutes  for 
applica  tions  to  obtain  registrations 
based  c  n  an  intent  to  use  the  mark 
under  !  1(b)  of  the  Act,  if  completed 
using  ap  electronic  form;  twenty-three 
minutefe  for  applications  to  obtain 
registra  tions  based  on  use  of  the  mark 
under  !  1(a)  of  the  Act,  if  completed 
using  paper  forms;  twenty-one  minutes 
for  applications  to  obtain  registrations 
^n  use  of  the  mark  under  §  1(a)  of 
if  completed  using  an  electronic 
/enty  minutes  for  applications  to 
Registrations  based  on  an  earlier- 
sign  application  under  §  44(d)  of 
if  completed  using  paper  forms; 
minutes  for  applications  to 
obtain  registrations  based  on  an  earlier- 
filed  foreign  application  under  §  44(d)  of 
the  Ac1 ,  if  completed  using  an  electronic 
form;  t'  venty  minutes  for  applications  to 
obtain  egistrations  based  on  registration 


of  a  mark  in  a  foreign  applicant's 
country  of  origin  imder  §  44(e)  of  the 
Act;  thirteen  minutes  for  allegations  of 
use  of  the  mark  under  §§  2.76  and  2.88; 
ten  minutes  for  requests  for  extension  of 
time  to  file  statements  of  use  under 
§  2.89;  fourteen  minutes  for  renewal 
applications  under  §  9  of  the  Act 
combined  with  affidavits  or  declarations 
of  continued  use  or  excusable  nonuse 
imder  §  8  of  the  Act;  fourteen  minutes 
for  combined  affidavits/declarations  of 
use  and  incontestability  under  §§  8  and 
15  of  the  Act;  eleven  minutes  for  an 
affidavit  or  declaration  of  continued  use 
or  excusable  nonuse  under  §  8  of  the 
Act;  eleven  minutes  for  a  renewal 
application  under  §  9  of  the  Act;  eleven 
minutes  for  a  declaration  of 
incontestability  under  §  15  of  the  Act; 
three  minutes  for  powers  of  attorney 
and  designations  of  domestic 
representatives;  and  thirty  minutes  for  a 
trademark  recordation  form  cover  sheet. 
These  time  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  are  invited 
on:  (1)  whether  the  collection  of 
information  is  necessary  for  proper 
performance  of  the  functions  of  the 
agency;  (2)  the  accuracy  of  the  agency's 
estimate  of  the  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  to 
respondents. 

"This  rule  also  involves  information 
requirements  associated  with 
amendments,  oppositions,  and  petitions 
to  cancel.  The  amendments  and  the 
oppositions  have  been  previously 
approved  by  OMB  under  control 
number  0651-0009.  The  petitions  to 
cancel  have  been  previously  approved 
by  OMB  under  control  number  0651- 
0040.  These  requirements  are  not  being 
resubmitted  for  review  at  this  time. 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Assistant 
Commissioner  for  Trademarks,  2900 
Crystal  Drive,  Arlington,  VA  22202- 
3513  (Attn:  Ari  Leihnan),  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  725  17th  Street,  N.W., 
Washington,  D.C.  20230  (Attn:  PTO 
Desk  Officer). 

Proposed  §§  2.21,  2.32,  2.34,  2.45, 
2.76,  2.88,  2.161,  2.167,  and  2.183  may 
lessen  the  public  reporting  burden. 

An  application  to  obtain  a  registration 
can  only  be  accepted  for  review  if  a 
respondent  provides  certain  required 
minimum  elements;  otherwise,  the 


Office  wiU  return  the  application  to  the 
respondent.  Proposed  §  2.21  lessens  the 
niunber  of  these  required  minimum 
elements.  Therefore,  the  number  of 
applications  returned  to  respondents 
may  decline,  and  this  may  result  in 
fewer  multiple  submissions  of 
applications  to  obtain  registrations  from 
single  respondents. 

An  application  to  obtain  registration 
must  identify  at  least  one  legal  basis  for 
filing  the  application.  Currently,  two  of 
these  bases,  use  of  the  mark  and  a  bona 
fide  intention  to  use  the  mark,  may  not 
be  identified  in  a  single  application. 
Proposed  §  2.34  allows  a  respondent  to 
assert  each  of  these  bases  with  respect 
to  different  goods  or  services  in  a  single 
application.  This  may  allow  some 
applicants  to  submit  a  single  application 
rather  than  multiple  applications. 

Currently,  applicants  must  describe 
the  manner  in  which  the  mark  is  used 
or  intended  to  be  used  in  applications 
for  registration  of  trademarks  and 
service  marks,  in  applications  for 
registration  of  collective  membership 
marks,  in  applications  for  registration  of 
certification  marks,  in  amendments  to 
allege  use  of  a  mark,  and  in  statements 
of  use.  Proposed  §  2.32  removes  this 
requirement  with  respect  to  applications 
for  registration  of  trademarks,  service 
marks  and  collective  membership 
marks;  proposed  §  2.45  removes  this 
requirement  with  respect  to  applications 
to  register  certification  marks;  proposed 
§  2.76  removes  this  requirement  with 
respect  to  amendments  to  allege  use; 
and  proposed  §  2.88  removes  this 
requirement  with  respect  to  statements 
of  use.  The  Office  estimates  that  the 
removal  of  this  requirement  may  reduce 
the  time  needed  to  complete  each  of 
these  submissions  by  two  minutes. 

Currently,  the  type  of  commerce  in 
which  a  mark  is  used  must  be  specified 
in  affidavits  or  declarations  of 
continued  use  or  excusable  nonuse,  in 
applications  for  renewal,  and  in 
declarations  of  incontestability. 
Proposed  §  2.161  eliminates  this 
requirement  with  respect  to  declarations 
of  continued  use;  proposed  §  2.167 
eliminates  this  requirement  with  respect 
to  declarations  of  incontestability;  and 
proposed  §  2.183  eliminates  this 
requirement  with  respect  to  applications 
for  renewal.  The  Office  estimates  that 
the  removal  of  this  requirement  may 
reduce  the  time  needed  to  complete 
each  of  these  submissions  by  one 
minute. 

List  of  Subjects 

37  CFR  Part  1 

Administrative  practice  and 
procedure,  Patents. 
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37  CFR  Part  2 

Administrative  practice  and 
procedure,  Courts,  Lawyers, 
Trademarks. 

37  CFR  Part  3 

Administrative  practice  and 
procedure.  Patents,  Trademarks. 

37  CFR  Part  6 

Trademarks. 

For  the  reasons  given  in  the  preamble 
and  imder  the  authority  contained  in  35 
U.S.C.  6  and  15  U.S.C.  41,  as  amended, 
the  Patent  and  Trademark  Office 
proposes  to  amend  parts  1,  2,  3,  and  6 
of  title  37  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  35  U.S.C.  6,  unless  otherwise 
noted. 

la.  Amend  §  1.1  by  revising  paragraph 
(a)(2)  to  read  as  follows: 

§1.1     Addresses  for  correspondence  with 
the  Patent  and  Trademark  Office. 

(a)  *   *   * 

(2)  Trademark  correspondence. 

(i)  Send  all  trademark  filings  and 
correspondence,  except  as  specified 
below  or  unless  submitting 
electronically,  to:  Assistant 
Commissioner  for  Trademarks,  2900 
Crystal  Drive,  Arlington,  Virginia 
22202-3513. 

(ii)  Send  trademark-related 
dociunents  for  the  Assigmnent  Division 
to  record  to:  Commissioner  of  Patents 
and  Trademarks,  Box  Assignment, 
Washington,  D.C.  20231. 

(iii)  Send  requests  for  certified  or 
uncertified  copies  of  trademark 
applications  cuid  registrations,  other 
than  coupon  orders  for  uncertified 
copies  of  registrations,  to:  Commissioner 
of  Patents  and  Trademarks,  Box  10, 
Washington,  D.C.  20231. 

(iv)  Send  requests  for  coupon  orders 
for  luicertified  copies  of  registrations  to: 
Commissioner  of  Patents  and 
Trademarks,  Box  9,  Washington,  D.C. 
20231. 

(v)  An  applicant  may  transmit  an 
application  for  trademark  registration 
electronically,  but  only  if  the  applicant 
uses  the  Patent  and  Trademark  Office's 
electronic  form. 
***** 

2.  Amend  §  1.4  by  revising  the  last 
sentence  of  paragraph  (a)(2),  revising 
paragraphs  (d)(1)  and  (d)(l)(ii),  and 
adding  a  new  paragraph  (d)(l)(iii)  to 
read  as  follows: 


§  1 .4    Nature  of  correspondence  and 
signature  requirements. 

(a)  *   *   * 

(2)  *  *  *  See  particularly  the  rules 
relating  to  the  filing,  processing,  or 
other  proceedings  of  national 
applications  in  subpart  B,  §§  1.31  to 
1.378;  of  international  applications  in 
subpart  C,  §§1.401  to  1.499;  of 
reexamination  of  patents  in  subpart  D, 
§§  1.501  to  1.570;  of  interferences  in 
subpart  E,  §§  1.601  to  1.690;  of 
extension  of  patent  term  in  subpart  F, 
§§  1.710  to  1.785;  and  of  trademark 
applications  and  registrations,  §§  2.11  to 
2.186. 
***** 

(d)(1)  Each  piece  of  correspondence, 
except  as  provided  in  paragraphs  (e)  and 
(f)  of  this  section,  filed  in  a  patent  or 
trademark  application,  reexamination 
proceeding,  patent  or  trademark 
interference  proceeding,  patent  file  or 
trademark  registration  file,  trademark 
opposition  proceeding,  trademark 
cancellation  proceeding,  or  trademark 
concurrent  use  proceeding,  which 
requires  a  person's  signature,  must: 

(i)*   *   * 

(ii)  Be  a  direct  or  indirect  copy,  such 
as  a  photocopy  or  facsimile 
transmission^  1.6(d)),  of  an  original.  In 
the  event  that  a  copy  of  the  original  is 
filed,  the  original  should  be  retained  as 
evidence  of  authenticity.  If  a  question  of 
authenticity  arises,  the  Office  may 
require  submission  of  the  original;  or 

(iii)  Where  an  electronically 
transmitted  trademark  filing  is 
permitted,  the  person  who  signs  the 
filing  must  either: 

(A)  Place  a  symbol  comprised  of 
numbers  and/or  letters  between  two 
forward  slash  meirks  in  the  signature 
block  on  the  electronic  submission;  and 
print,  sign  and  date  in  permanent  ink, 
and  maintain  a  paper  copy  of  the 
electronic  submission.  Additionally,  the 
person  who  signs  the  filing  must 
maintain  a  verified  statement 
confirming  that  the  signatory  has 
adopted  the  symbol  shown  in  the 
signatxire  block  to  verify  the  contents  of 
the  filing,  and  that  the  information  in 
the  electronic  submission  is  identical  to 
the  information  in  the  paper  copy  of  the 
submission.  This  verified  statement 
should  not  be  submitted;  or 

(B)  Sign  the  verified  statement  using 
some  other  form  of  electronic  signature 
specified  by  the  Commissioner. 
***** 

3.  Amend  §  1.5  by  revising  paragraph 
(c)  to  read  as  follows: 

§1.5    Identification  of  application,  patent  or 
registration. 

*         *         *         *         * 


(c)(1)  A  letter  about  a  trademark 
application  should  identify  the  serial 
number,  the  name  of  the  applicant,  and 
the  mark. 

(2)  A  letter  about  a  registered 
trademark  should  identify  the 
registration  number,  the  name  of  the 
registrant,  and  the  mark. 
***** 

4.  Amend  §  1.6  by  revising  paragraph 
(a)(1),  and  adding  new  paragraph  (a)(4), 
to  read  as  follows: 

§  1 .6    Receipt  of  correspondence. 

(a)  *   *   * 

(1)  The  Patent  and  Trademark  Office 
is  not  open  for  the  filing  of 
correspondence  on  any  day  that  is  a 
Saturday,  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia.  Except 
for  correspondence  transmitted  by 
facsimile  under  paragraph  {a)(3),  or  filed 
electronically  under  paragraph  (a)(4)  of 
this  section,  no  correspondence  is 
received  in  the  Office  on  Saturdays, 
Sundays,  or  Federal  holidays  within  the 
District  of  Columbia. 
***** 

(4)  Trademark-related  correspondence 
transmitted  electronically  will  be 
stamped  with  the  date  on  which  the 
Office  receives  the  transmission. 

***** 

5.  Revise  §  1.23  to  read  as  follows: 

§  1 .23    Method  of  payment 

All  payments  of  money  required  for 
Patent  and  Trademark  Office  fees, 
including  fees  for  the  processing  of 
international  applications  (§1.445), 
shall  be  made  in  U.S.  dollars  and  in  the 
form  of  cashier's  checks.  Treasury  notes, 
post  office  money  orders,  or  by  certified 
check.  If  sent  in  any  other  form,  the 
Office  may  delay  or  cancel  the  credit 
imtil  collection  is  made.  Payments  for 
USPTO  electronic  applications  and 
other  electronic  submissions  authorized 
by  the  USPTO  may  be  made  by  credit 
card  identified  on  the  electronic  form. 
Money  orders  and  checks  must  be  made 
payable  to  the  Commissioner  of  Patents 
and  Trademarks.  Remittances  from 
foreign  countries  must  be  payable  and 
immediately  negotiable  in  the  United 
States  for  the  full  amount  of  the  fee 
required.  Money  sent  by  mail  to  the 
Office  will  be  at  the  risk  of  the  sender; 
letters  containing  currency  should  be 
registered. 

PART  2— RULES  APPLICABLE  TO 
TRADEMARK  CASES 

6.  The  authority  citation  for  part  2 
continues  to  read  as  follow: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6. 
unless  otherwise  noted. 

6a.  Revise  §  2.1  to  read  as  follows: 
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§2.1    Stetions  of  part  1  applicable. 

Sections  1.1  to  1.26  of  this  chapter 
apply  t(i  trademark  cases,  except  those 
parts  that  specifically  refer  to  patents, 
and  except  §  1.22  to  the  extent  that  it  is 
inconsistent  with  §§  2.85(e),  2.101(d), 


(5)  For  f  ling 

(6)  Additional 


(12)  For  Sling  an  affidavit  under  section  8  of  the  Act,  per  class 

(13)  For  Sling  an  affidavit  under  section  15  of  the  Act,  per  class 

(14)  Adqitional  fee  for  filing  a  section  8  affidavit  during  the  grace  period,  per  class 


(19)  For 

(20)  For 

(21)  For 


2.111(c),  2.164,  or  2.185.  Other  sections 
of  part  1  incorporated  by  reference  in 
part  2  also  apply  to  trademark  cases. 

7.  Section  2.6  is  amended  by  revising 
the  introductory  text,  paragraphs  (a)(5). 


(a)(6),  (a)(12),  (a)(13),  (a)(14),  (a)(19), 
(a)(20),  and  (a)(21)  to  read  as  follows: 

§2.6    Trademark  fees. 

The  Patent  and  Trademark  Office 
requires  the  following  fees  and  charges: 

(a)  *  *  * 


an  application  for  renewal  of  a  registration,  per  class  

"  fee  for  filing  a  renewal  application  during  the  grace  period,  per  class 


iling  a  request  to  divide  an  application,  per  new  application  (file  wrapper)  created 

;orrecting  a  deficiency  in  a  section  8  affidavit  

;orrecting  a  deficiency  in  a  renewal  application , 


$200.00 
100.00 


200.00 
200.00 
100.00 


300.00 
100.00 
100.00 


8.  An  end  §  2.17  by  adding  paragraphs 
(c)  and  Id)  to  read  as  follows: 

§  2. 1 7    (Recognition  for  representation 

*        * 

(c)  To  be  recognized  as  a 
represei  itative,  an  attorney  as  defined  in 
§  10.1(c  of  this  chapter  may  file  a  power 
of  atton  ey,  appear  in  person,  or  sign  a 
paper  oi  i  behalf  of  an  applicant  or 
registrai  it  that  is  filed  with  the  Office  in 
a  traden  lark  case. 

(d)  A  jarty  may  file  a  power  of 
attomeMthat  relates  to  more  than  one 
tradema  :k  application  or  registration,  or 
to  all  ex  sting  and  future  applications 
and  regi  strations  of  that  party.  A  party 
relying  ( m  a  power  of  attorney 
concern  ng  more  than  one  application 
or  registration  must: 

(1)  Inc  lude  a  copy  of  the  previously 
filed  poi  i^er  of  attorney;  or 

(2)  Reier  to  the  power  of  attorney, 
specifyii  ig  the  filing  date  of  the 
previou!  ly  filed  power  of  attorney;  the 
applicat  on  serial  number  (if  known), 
registrat  on  number,  or  inter  partes 
proceed  ng  number  for  which  the 
original  power  of  attorney  was  filed;  and 
the  name  of  the  party  who  signed  the 
power  o:' attorney;  or,  if  the  application 
serial  nu  mber  is  not  known,  submit  a 
copy  of  I  he  application  or  a  copy  of  the 
mark,  ar  d  specify  the  filing  date. 

9.  Rev  se  §  2.20  to  read  as  follows: 

§  2.20    D  Bclarations  in  lieu  of  oaths. 

Instead  1  of  an  oath,  affidavit, 
verificat  on,  or  sworn  statement,  the 
foUowin  I  language  may  be  used: 

I  dech  re  pursuant  to  the  provisions  of 
18  U.S.C.  1001  and  under  the  penalty  of 
perjury  t  lat  all  statements  made  of  my 
own  knc  wledge  are  true  and  that  all 
statemer  ts  made  on  information  and 
belief  ar(!  believed  to  be  true.  I 
luiderstE  nd  that  willful  false  statements 
and  the  ike  are  punishable  by  fine  or 
imprisoi  ment,  or  both,  and  may 


jeopardize  the  validity  of  the 
application  or  document  or  any 
registration  resulting  therefrom. 
10.  Revise  §  2.21  to  read  as  follows: 


§2.21 
date. 


Requirements  for  receiving  a  filing 


(a)  The  Office  will  grant  a  filing  date 
to  an  application  that  contains  all  of  the 
following: 

(1)  The  name  of  the  applicant; 

(2)  A  name  and  address  for 
correspondence; 

(3)  A  clear  drawing  of  the  mark; 

(4)  A  listing  of  the  goods  or  services; 
and 

(5)  The  filing  fee  for  at  least  one  class 
of  goods  or  services,  required  by  §  2.6. 

(b)  If  the  applicant  does  not  submit  all 
the  elements  required  in  paragraph  (a), 
the  Office  may  return  the  papers  with  an 
explanation  of  why  the  filing  date  was 
denied. 

(c)  The  applicant  may  correct  and 
resubmit  the  application  papers.  If  the 
resubmitted  papers  and  fee  meet  all  the 
requirements  of  paragraph  (a)  of  this 
section,  the  Office  will  grant  a  filing 
date  as  of  the  date  the  Office  receives 
the  corrected  papers. 

§2.31     [Reserved] 

11.  Remove  and  reserve  §  2.31. 

12.  Revise  §  2.32  to  read  as  follows: 

§  2.32    Requirements  for  written 
application. 

(a)  The  application  must  be  in  English 
and  include  the  following: 

(1)  A  request  for  registration; 

(2)  The  name  of  the  applicant(s); 
(3)(i)  The  citizenship  of  the 

applicant(s);  or 

(ii)  If  the  applicant  is  a  corporation, 
association,  partnership  or  other  juristic 
person,  the  state  or  nation  under  the 
laws  of  which  the  applicant  is 
organized;  and 


(iii)  If  the  applicant  is  a  partnership, 
the  names  and  citizenship  of  the  general 
partners; 

(4)  The  address  of  the  applicant; 

(5)  One  or  more  bases,  as  required  by 
§  2.34(a); 

(6)  A  list  of  the  particular  goods  or 
services  on  or  in  connection  with  which 
the  applicant  uses  or  intends  to  use  the 
mark.  In  a  United  States  application 
filed  imder  section  44  of  the  Act,  the 
scope  of  the  goods  or  services  covered 
by  the  section  44  basis  may  not  exceed 
the  scope  of  the  goods  or  services  in  the 
foreign  application  or  registration;  and 

(7)  The  international  class  of  goods  or 
services,  if  known.  See  §6.1  of  this 
chapter  for  a  list  of  the  international 
classes  of  goods  and  services. 

(b)  The  application  must  include  a 
verified  statement  that  meets  the 
requirements  of  §  2.33. 

(c)  For  the  requirements  for  a  multiple 
class  application,  see  §  2.86. 

13.  Revise  §  2.33  to  read  as  follows: 

§2.33    Verified  statement. 

(a)  The  application  must  include  a 
statement  that  is  signed  and  verified 
(sworn  to)  or  supported  by  a  declaration 
imder  §  2.20  by  a  person  properly 
authorized  to  sign  on  behalf  of  the 
applicant.  A  person  who  is  properly 
authorized  to  sign  on  behalf  of  the 
applicant  includes  a  person  with  legal 
authority  to  bind  the  applicant  and/or  a 
person  with  firsthand  knowledge  and 
actual  or  implied  authority  to  act  on 
behalf  of  the  applicant. 

(b)(1)  In  an  application  under  section 
1(a)  of  the  Act,  the  verified  statement 
must  allege: 

That  the  applicant  has  adopted  and  is 
using  the  mark  shown  in  the  accompanying 
drawing;  that  the  applicant  believes  it  is  the 
owner  of  the  mark;  that  the  mark  is  in  use 
in  commerce,  specifying  the  type  of 
commerce:  that  to  the  best  of  the  declarant's 
knowledge  and  belief,  no  other  person  has 
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the  right  to  use  the.mark  in  commerce,  either 
in  the  identical  form  or  in  such  near 
resemblance  as  to  be  likely,  when  applied  fo 
the  goods  or  services  of  the  other  person,  to 
cause  confusion  or  mistake,  or  to  deceive; 
that  the  specimen  shows  the  mark  as  used  on 
or  in  connection  with  the  goods  or  services; 
and  that  the  facts  set  forth  in  the  application 
are  true. 

(2)  In  an  application  under  section 
1(b)  or  section  44  of  the  Act,  the  verified 
statement  must  allege: 

That  the  applicant  has  a  bona  fide 
intention  to  use  the  mark  shown  in  the 
accompanying  drawing  in  commerce  on  or  in 
connection  with  the  specified  goods  or 
services;  that  the  applicant  believes  it  is 
entitled  to  use  the  mark;  that  to  the  best  of 
the  declarant's  knowledge  and  belief,  no 
other  person  has  the  right  to  use  the  mark  in 
commerce,  either  in  the  identical  form  or  in 
such  near  resemblance  as  to  be  likely,  when 
applied  to  the  goods  or  services  of  the  other 
person,  to  cause  confusion  or  mistake,  or  to 
deceive;  and  that  the  facts  set  forth  in  the 
application  are  true. 

(c)  If  the  verified  statement  is  not  filed 
within  a  reasonable  time  after  it  is 
signed,  the  Office  may  require  the 
applicant  to  submit  a  substitute 
verification  or  declaration  under  §  2.20 
of  the  applicant's  continued  use  or  bona 
fide  intention  to  use  the  mark  in 
commerce. 

(d)  Where  an  electronically 
transmitted  filing  is  permitted,  the 
person  who  signs  the  verified  statement 
must  either: 

(1)  Place  a  symbol  comprised  of 
numbers  and/or  letters  between  two 
forward  slash  marks  in  the  signatiue 
block  on  the  electronic  submission;  and 
print,  sign  and  date  in  permanent  ink, 
and  maintain  a  paper  copy  of  the 
electronic  submission.  Additionally,  the 
applicant  must  maintain  a  verified 
statement  confirming  that  the  signatory 
has  adopted  the  symbol  shown  in  the 
signatiue  block  to  verify  the  contents  of 
the  document,  Eind  that  the  information 
in  the  electronic  submission  is  identical 
to  the  information  in  the  paper  copy  of 
the  submission.  The  applicant  should 
not  submit  this  verified  statement;  or 

(2)  Sign  the  verified  statement  using 
some  other  form  of  electronic  signature 
specified  by  the  Commissioner. 

14.  Add  §  2.34  to  read  as  follows: 

§  2.34    Bases  for  filing. 

(a)  The  application  must  include  one 
or  more  of  the  following  four  filing 
bases: 

(1)  Use  in  commerce  under  section 
1(a)  of  the  Act.  The  requirements  for  an 
application  based  on  section  1(a)  of  the 
Act  are: 

(i)  The  trademark  owner's  verified 
statement  that  the  mark  is  in  use  in 
commerce  on  or  in  connection  with  the 


goods  or  services  listed  in  the 
application.  If  the  verification  is  not 
filed  with  the  initial  application,  the 
verified  statement  must  allege  that  the 
mark  was  in  use  in  commerce  on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application  as  of  the 
application  filing  date; 

(ii)  The  date  of  the  applicant's  first 
use  of  the  mark  anywhere  on  or  in 
coimection  with  the  goods  or  services; 

(iii)  The  date  of  the  applicant's  first 
use  of  the  mark  in  commerce  as  a 
trademark  or  service  mark,  specifying 
the  type  of  conunerce;  and 

(iv)  One  specimen  showing  how  the 
applicant  actually  uses  the  mark  in 
commerce. 

(v)  An  application  may  list  more  than 
one  item  of  goods,  or  more  than  one 
service,  provided  the  applicant  has  used 
the  mark  on  or  in  connection  with  all 
the  specified  goods  or  services.  The 
dates  of  use  required  by  paragraphs  (ii) 
and  (iii)  of  this  section  may  be  for  only 
one  of  the  items  specified. 

(2)  Intent-to-use  under  section  1(b)  of 
the  Act.  ' 

(i)  In  an  application  under  section 
1(b)  of  the  Act,  the  trademark  owner 
must  verify  that  it  has  a  bona  fide 
intention  to  use  the  mark  in  commerce 
on  or  in  connection  with  the  goods  or 
services  listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  statement  must 
allege  that  the  applicant  had  a  bona  fide 
intention  to  use  the  mark  in  commerce 
as  of  the  filing  date  of  the  application. 

(ii)  The  application  may  list  more 
than  one  item  of  goods,  or  more  than 
one  service,  provided  the  applicant  has 
a  bona  fide  intention  to  use  the  mark  in 
commerce  on  or  in  coimection  with  all 
the  specified  goods  or  services. 

(3)  Registration  of  a  mark  in  a  foreign 
applicant's  country  of  origin  under 
section  44(e)  of  the  Act.  The 
requirements  for  an  application  under 
section  44(e)  of  the  Act  are: 

(i)  The  trademark  owner's  verified 
statement  that  it  has  a  bona  fide 
intention  to  use  the  mark  in  commerce 
on  or  in  connection  with  the  goods  or 
services  listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  statement  must 
allege  that  the  applicant  had  a  bona  fide 
intention  to  use  the  mark  in  commerce 
as  of  the  filing  date  of  the  application. 

(ii)  A  certification  or  certified  copy  of 
a  registration  in  the  applicant's  country 
of  origin  showing  that  the  mark  has 
been  registered  in  that  country,  and  that 
the  registration  is  in  full  force  and 
effect.  The  certification  or  certified  copy 
must  show  the  name  of  the  owner,  the 
mark,  and  the  goods  or  services  for 
which  the  mark  is  registered.  If  the 


certification  or  certified  copy  is  not  in 
the  English  language,  the  applicant  must 
submit  a  translation. 

(iii)  If  the  record  indicates  that  the 
foreign  registration  will  expire  before 
the  United  States  registration  will  issue, 
the  applicant  must  submit  a  certification 
or  certified  copy  from  the  country  of 
origin  to  establish  that  the  registration 
has  been  renewed  and  will  be  in  force 
at  the  time  the  United  States  registration 
will  issue.  If  the  certification  or  certified 
copy  is  not  in  the  English  language,  the 
applicant  must  submit  a  translation. 

(iv)  The  application  may  list  more 
than  one  item  of  goods,  or  more  than 
one  service,  provided  the  applicant  has 
a  bona  fide  intention  to  use  the  mark  in 
commerce  on  or  in  coimection  with  all 
the  specified  goods  or  services. 

(4)  Claim  of  priority,  based  upon  an 
earlier-filed  foreign  application,  under 
section  44(d)  of  the  Act.  The 
requirements  for  an  application  under 
section  44(d)  of  the  Act  are: 

(i)  A  claim  of  priority,  filed  within  six 
months  of  the  filing  date  of  the  foreign 
application.  Before  publication  or 
registration  on  the  Supplemental 
Register,  the  applicant  must  either: 

(A)  Specify  the  filing  date  and  country 
of  the  first  regularly  filed  foreign 
application;  or 

(B)  State  that  the  application  is  based 
upon  a  subsequent  regidarly  filed 
application  in  the  same  foreign  country, 
and  that  any  prior-filed  application  has 
been  withdrawn,  abandoned  or 
otherwise  disposed  of,  without  having 
been  laid  open  to  public  inspection  and 
without  having  any  rights  outstanding, 
and  has  not  served  as  a  basis  for 
claiming  a  right  of  priority. 

(ii)  Include  the  trademark  owner's 
verified  statement  that  it  has  a  bona  fide 
intention  to  use  the  mark  in  commerce 
on  or  in  connection  with  the  goods  or 
services  listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  statement  must 
allege  that  the  applicant  had  a  bona  fide 
intention  to  use  the  mark  in  commerce 
as  of  the  filing  date  of  the  application. 

(iii)  Before  the  application  can  be 
approved  for  publication,  or  for 
registration  on  the  Supplemental 
Register,  the  applicant  must  establish  a 
basis  under  section  1(a),  section  1(b)  or 
section  44(e)  of  the  Act. 

(iv)  The  application  may  list  more 
than  one  item  of  goods,  or  more  than 
one  service,  provided  the  applicant  has 
a  bona  fide  intention  to  use  the  mark  in 
commerce  on  or  in  coimection  with  all 
the  specified  goods  or  services. 

(b)(1)  The  applicant  may  claim  more 
than  one  basis,  provided  that  the 
applicant  satisfies  all  requirements  for 
the  bases  claimed.  However,  the 
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applifcant  may  not  claim  both  sections 
1(a)  apd  1(b)  for  the  identical  goods  or 
in  the  same  application, 
f  the  applicant  claims  more  than 
is,  the  applicant  must  list  each 
followed  by  the  goods  or  services 
that  basis  applies.  If  some  or 
goods  or  services  are  covered 
m()re  than  one  basis,  this  must  be 


bisi 


hich 
f  thei 


services 

(2) 
one 
basis, 
to  VJ 
alio 
by 
statec 

(c)   'he  word  "commerce"  means 
comn  erce  that  Congress  may  lawfully 
reguli  te,  as  specified  in  section  45  of  the 
Act. 

§2.37 

15. 

§2.35 

16. 
17. 


[Removed] 

Remove  §2.37. 


[Redesignated  as  §  2.37] 

Redesignate  §  2.35  as  §  2.37. 

(\dd  new  §  2.35  to  read  as  follows: 


§2.35    Adding,  deleting,  or  substituting 
bases 

(a)  Jefore  publication,  the  applicant 
may  a  dd  or  substitute  a  basis,  if  the 
applicant  meets  all  requirements  for  the 
new  h  asis,  as  stated  in  §  2.34.  The 
appli(  ant  may  delete  a  basis  at  any  time. 

(b) ,  Kn  applicant  may  not  amend  an 
appli(  ation  to  add  or  substitute  a  basis 
after  t  le  mark  has  been  published  for 
opposition.  The  applicant  may  delete  a 
basis  ifter  publication. 

(c)  '  Vhen  the  applicant  substitutes  a 
basis,  the  Office  will  presume  that  the 
origin  il  basis  was  valid  and  the 

appli(  ation  will  retain  the  original  filing 
date,  1  mless  there  is  contradictory 
evide  ice  in  the  record. 

(d)  f  an  applicant  properly  claims  a 
sectio  a  44(d)  basis  in  addition  to 
anoth  !r  basis,  the  applicant  will  retain 
the  pr  iority  filing  date  under  section 
44(d)  10  matter  which  basis  the 
appli(  ant  perfects. 

fe) '  'he  applicant  may  add  or 
substi  tute  a  section  44(d)  basis  only 
withii  I  the  six-month  priority  period 
follow  ing  the  filing  date  of  the  foreign 
applic  ation. 

(f)  \  /hen  the  applicant  adds  or 
substitutes  a  basis,  the  applicant  must 
list  ea  :h  basis,  followed  by  the  goods  or 
servic  3s  to  which  that  basis  applies. 

(g)  1  Vhen  the  applicant  deletes  a  basis, 
the  ap  plicant  must  also  delete  any  goods 
or  ser  rices  covered  solely  by  the  deleted 
basis. 

(h) '  )nce  an  applicant  claims  a  section 
1(b)  b  isis  as  to  any  or  all  of  the  goods 
or  ser  dees,  the  applicant  may  not 
amen(  I  the  application  to  seek 
registi  ation  imder  section  1(a)  of  the  Act 
for  th(  >se  goods  or  services  unless  the 
applic  ant  files  an  allegation  of  use 
undeij  section  1(c)  or  section  1(d)  of  the 
Act. 

18.  Kmend  §  2.38  by  revising 
paragi  aph  (a)  to  read  as  follows: 


§  2.38    Use  by  predecessor  or  by  related 
companies. 

(a)  If  the  first  use  of  the  mark  was  by 
a  predecessor  in  title  or  by  a  related 
company  (sections  5  and  45  of  the  Act), 
and  the  use  inures  to  the  benefit  of  the 
applicant,  the  dates  of  first  use 
(§§  2.34(a)(l)(ii)  and  (iii))  may  be 
asserted  with  a  statement  that  first  use 
was  by  the  predecessor  in  title  or  by  the 
related  company,  as  appropriate. 


§  2.39    [Removed] 

19.  Remove  and  reserve  §  2.39. 

20.  Revise  §  2.45  to  read  as  follows: 

§  2.45    Certification  mark. 

(a)  In  an  application  to  register  a 
certification  mark  under  section  1(a)  of 
the  Act,  the  application  shall  include  all 
applicable  elements  required  by  the 
preceding  sections  for  trademarks.  In 
addition,  the  application  must:  specify 
the  conditions  under  which  the 
certification  mark  is  used;  allege  that  the 
applicant  exercises  legitimate  control 
over  the  use  of  the  mark;  allege  that  the 
applicant  is  not  engaged  in  the 
production  or  marketing  of  the  goods  or 
services  to  which  the  mark  is  applied; 
and  include  a  copy  of  the  standards  that 
determine  whether  others  may  use  the 
certification  mark  on  their  goods  and/or 
in  connection  with  their  services. 

(b)  In  an  application  to  register  a 
certification  mark  under  section  1(b)  or 
section  44  of  the  Act,  the  application 
shall  include  all  applicable  elements 
required  by  the  preceding  sections  for 
trademarks.  In  addition,  the  application 
must:  specify  the  conditions  under 
which  the  certification  mark  is  intended 
to  be  used;  allege  that  the  applicant 
intends  to  exercise  legitimate  control 
over  the  use  of  the  mark;  and  allege  that 
the  applicant  will  not  engage  in  the 
production  or  marketing  of  the  goods  or 
services  to  which  the  mark  is  applied. 
When  the  applicant  files  an  amendment 
to  allege  use  under  section  1(c)  of  the 
Act,  or  a  statement  of  use  under  section 
1(d)  of  the  Act,  the  applicant  must 
submit  a  copy  of  the  standards  that 
determine  whether  others  may  use  the 
certification  mark  on  their  goods  and/or 
in  connection  with  their  services. 

§2.51     [Amended] 

21.  In  §  2.51,  remove  paragraphs  (c), 
(d)  and  (e). 

22.  Revise  §  2.52  to  read  as  follows: 

§  2.52    Types  of  drawings  and  format  for 
drawings. 

(a)  A  drawing  depicts  the  mark  sought 
to  be  registered.  The  drawing  must  show 
only  one  mark.  The  applicant  must 
include  a  clear  drawing  of  the  mark 


when  the  application  is  filed.  There  are 
two  types  of  drawings: 

(1)  Typed  drawing.  The  drawing  may 
be  typed  if  the  mark  consists  only  of 
words,  letters,  numbers,  common  forms 
of  punctuation,  or  any  combination  of 
these  elements.  In  a  typed  drawing, 
every  word  or  letter  must  be  typed  in 
uppercase  type.  If  the  applicant  submits 
a  typed  drawing,  the  application  is  not 
limited  to  the  mark  depicted  in  any 
special  form  or  lettering. 

(2)  Special  form  drawing.  A  special 
form  drawing  is  required  if  the  mark  has 
a  two  or  three-dimensional  design;  or 
color;  or  words,  letters,  or  numbers  in  a 
particular  style  of  lettering;  or  unusual 
forms  of  punctuation. 

(i)  Special  form  drawings  must  be 
made  with  a  pen  or  by  a  process  that 
will  provide  high  definition  when 
copied.  A  photolithographic,  printer's 
proof  copy,  or  other  high  quality 
reproduction  of  the  mark  may  be  used. 
Every  line  and  letter,  including  color 
lining  and  lines  used  for  shading,  must 
be  black.  All  lines  must  be  clean,  sharp, 
and  solid,  and  must  not  be  fine  or 
crowded.  Gray  tones  or  tints  may  not  be 
used  for  surface  shading  or  any  other 
purpose. 

(ii)  If  necessary  to  adequately  depict 
the  commercial  impression  of  the  mark, 
the  applicant  may  be  required  to  submit 
a  drawing  that  shows  the  placement  of 
the  mark  by  surrounding  the  mark  with 
a  proportionately  accurate  broken-line 
representation  of  the  particular  goods, 
packaging,  or  advertising  on  which  the 
mark  appears.  The  applicant  must  also 
use  broken  lines  to  show  any  other 
matter  not  clcdmed  as  part  of  the  mark. 
For  any  drawing  using  broken  lines  to 
indicate  placement  of  the  mark,  or 
matter  not  claimed  as  part  of  the  mark, 
the  applicant  must  include  in  the  body 
of  the  application  a  written  description 
of  the  mark  and  explain  the  purpose  of 
the  broken  lines. 

(iii)  If  the  mark  has  three-dimensional 
features,  the  applicant  must  submit  a 
drawing  that  depicts  a  single  rendition 
of  the  mark,  and  the  applicant  must 
include  a  description  of  the  mark 
indicating  that  the  mark  is  three- 
dimensional. 

(iv)  If  the  mark  has  motion,  the 
applicant  may  submit  a  drawing  that 
depicts  a  single  point  in  the  movement, 
or  the  applicant  may  submit  a  square 
drawing  that  contains  up  to  four  freeze 
frames  showing  various  points  in  the 
movement,  whichever  best  depicts  the 
commercial  impression  of  the  mark.  The 
applicant  must  also  submit  a  written 
description  of  the  mark. 

(v)  If  the  mark  has  color,  the  applicant 
may  claim  that  all  or  part  of  the  mark 
consists  of  one  or  more  colors.  To  claim 
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color,  the  applicant  must  submit  a 
statement  explaining  where  the  color  or 
colors  appear  in  the  mark  and  the  natvue 
of  the  color(s). 

(vi]  If  a  drawing  cannot  adequately 
depict  all  significant  features  of  the 
mark,  the  applicant  must  also  submit  a 
written  description  of  the  mark. 

(3)  Sound,  scent,  and  non-visual 
marks.  The  applicant  is  not  required  to 
submit  a  drawing  if  the  applicant's  mark 
consists  only  of  a  sound,  a  scent,  or 
other  completely  non-visual  matter.  For 
these  types  of  marks,  the  applicant  must 
submit  a  detailed  written  description  of 
the  mark. 

fb)  Recommended  Format  for  special 
form  drawings — (1)  Type  of  paper  and 
ink.  The  drawing  should  be  on  a  piece 
of  non-shiny,  white  paper  that  is 
separate  from  the  application.  Black  ink 
should  be  used  to  depict  the  mark. 

(2)  Size  of  paper  and  size  of  mark. 
The  drawing  should  be  on  paper  that  is 
8  to  8V2  inches  (20.3  to  21.6  cm.)  wide 
and  11  to  11.69  inches  (27.9  to  29.7  cm.) 
long.  One  of  the  shorter  sides  of  the 
sheet  should  be  regarded  as  its  top  edge. 
The  drawing  should  be  between  2.5 
inches  (6.1  cm.)  and  4  inches  (10.3  cm.) 
high  and/or  wide.  There  should  be  at 
least  a  1  inch  (2.5  cm.)  margin  between 
the  drawing  and  the  edges  of  the  paper, 
and  at  least  a  1  inch  (2.5  cm.)  margin 
between  the  drawing  and  the  heading. 

(3)  Heading.  Across  the  top  of  the 
drawing,  beginning  one  inch  (2.5  cm.) 
from  the  top  edge,  the  applicant  should 
type  the  following:  applicant's  name; 
applicant's  address;  the  goods  or 
services  recited  in  the  application,  or  a 
typical  item  of  the  goods  or  services  if 
numerous  items  are  recited  in  the 
application;  the  date  of  first  use  of  the 
mark  and  first  use  of  the  mark  in 
commerce  in  an  application  under 
section  1(a)  of  the  Act;  the  priority  filing 
date  of  the  relevant  foreign  application 
in  an  application  claiming  the  benefit  of 
a  prior  foreign  application  imder  section 
44(d)  of  the  Act.  If  the  information  in 
the  heading  is  lengthy,  the  heading  may 
continue  onto  a  second  page,  but  the 
mark  should  be  depicted  on  the  first 
page. 

(c)  Drawings  in  electronically 
transmitted  applications.  For  an 
electronically  transmitted  application,  if 
the  drawing  is  in  special  form,  the 
applicant  must  attach  a  digitized  image 
of  the  mark  to  the  electronic 
submission. 

23.  Revise  §  2.56  to  read  as  follows: 

§2.56    Specimens. 

(a)  An  application  luider  section  1(a) 
of  the  Act,  an  amendment  to  allege  use 
under  §  2.76,  and  a  statement  of  use 
under  §  2.88  must  each  include  one 


specimen  showing  the  mark  as  used  on 
or  in  connection  with  the  goods,  or  in 
the  sale  or  advertising  of  the  services  in 
commerce. 

(b)(1)  A  trademark  specimen  is  a 
label,  tag,  or  container  for  the  goods,  or 
a  display  associated  with  the  goods.  The 
Office  may  accept  another  document 
related  to  the  goods  or  the  sale  of  the 
goods  when  it  is  not  possible  to  place 
the  mark  on  the  goods  or  packaging  for 
the  goods. 

(2)  A  service  mark  specimen  must 
show  the  mark  as  actually  used  in  the 
sale  or  advertising  of  the  services. 

(3)  A  collective  trademark  or 
collective  service  mark  specimen  must 
show  how  a  member  uses  the  mark  on 
the  member's  goods  or  in  the  sale  or 
advertising  of  the  member's  services. 

(4)  A  collective  membership  mark 
specimen  must  show  use  by  members  to 
indicate  membership  in  the  collective 
organization. 

(5)  A  certification  mark  specimen 
must  show  how  a  person  other  than  the 
owner  uses  the  mark  to  certify  regional 
or  other  origin,  material,  mode  of 
manufacture,  quaUty,  acciuacy,  or  other 
characteristics  of  that  person's  goods  or 
services;  or  that  members  of  a  union  or 
other  organization  performed  the  work 
or  labor  on  the  goods  or  services. 

(c)  A  photocopy  or  other  reproduction 
of  a  specimen  of  the  mark  as  actually 
used  on  or  in  connection  with  the 
goods,  or  in  the  sale  or  advertising  of  the 
services,  is  acceptable.  However,  a 
photocopy  of  the  drawing  required  by 
§  2.51  is  not  a  proper  specimen. 

(d)(1)  The  specimen  should  be  flat, 
and  not  larger  than  8V2  inches  (21.6  cm.) 
wide  by  11.69  inches  (29.7  cm.)  long.  If 
a  specimen  of  this  size  is  not  available, 
the  applicant  may  substitute  a  suitable 
photograph  or  other  facsimile. 

(2)  If  the  applicant  files  a  specimen 
exceeding  these  size  requirements  (a 
"bulky  specimen"),  the  Office  wilF 
create  a  facsimile  of  the  specimen  that 
meets  the  requirements  of  the  rule  (i.e., 
is  flat  and  no  larger  than  8V2  inches 
(21.6  cm.)  wide  by  11.69  inches  (29.7 
cm.)  long)  and  put  it  in  the  file  wrapper. 

(3)  In  the  absence  of  non-bulky 
alternatives,  the  Office  may  accept  an 
audio  or  video  cassette  tape  recording, 
CD-ROM,  or  other  appropriate  mediimi. 

(4)  For  an  electronically  transmitted 
application,  or  other  electronic 
submission,  the  specimen  must  be 
submitted  as  a  digitized  image. 

§2.57    [Removed] 

24.  Remove  and  reserve  §  2.57. 

§  2.58    [Removed] 

25.  Remove  and  reserve  §  2.58. 

26.  Revise  §  2.59  to  read  as  follows: 


§2.59    Rling  substitute  specimen(s). 

(a)  In  an  application  under  section 
1(a)  of  the  Act,  the  applicant  may 
submit  substitute  specimens  of  the  mark 
as  used  on  or  in  connection  with  the 
goods,  or  in  the  sale  or  advertising  of  the 
services.  The  applicant  must  verify  by 
an  affidavit  or  declaration  under  §  2.20 
that  the  substitute  specimens  were  in 
use  in  commerce  at  least  as  early  as  the 
filing  date  of  the  application. 
Verification  is  not  required  if  the 
specimen  is  a  duplicate  or  facsimile  of 

a  specimen  already  of  record  in  the 
application. 

(b)  In  an  application  xmder  section 
1(b)  of  the  Act,  after  filing  either  an 
amendment  to  allege  use  under  §  2.76  or 
a  statement  of  use  under  §  2.88,  the 
applicant  may  submit  substitute 
specimens  of  the  mark  as  used  on  or  in 
connection  with  the  goods,  or  in  the  sale 
or  advertising  of  the  services.  If  the 
applicant  submits  substitute 
specimen(s),  the  applicant  must: 

(1)  For  an  amendment  to  allege  use 
imder  §  2.76,  verify  by  affidavit  or 
declaration  under  §  2.20  that  the 
applicant  used  the  substitute 
specimen(s)  in  commerce  prior  to  filing 
the  amendment  to  allege  use. 

(2)  For  a  statement  01  use  under 

§  2.88,  verify  by  affidavit  or  declaration 
under  §  2.20  that  the  applicant  used  the 
substitute  specimen(s)  in  commerce 
either  prior  to  filing  the  statement  of  use 
or  prior  to  the  expiration  of  the  deadline 
for  filing  the  statement  of  use. 
27.  Revise  §  2.66  to  read  as  follows: 

§  2.66    Revival  of  abandoned  applications. 

(a)  The  applicant  may  file  a  petition 
to  revive  an  application  abandoned 
because  the  applicant  did  not  timely 
respond  to  an  Office  action  or  notice  of 
allowance.  The  applicant  must  file  the 
petition: 

(1)  Within  two  months  of  the  mailing 
date  of  the  notice  of  abandonment;  or 

(2)  Within  two  months  of  actual 
knowledge  of  the  abandonment,  if  the 
applicant  did  not  receive  the  notice  of 
abandonment,  and  the  applicant  was 
diligent  in  checking  the  status  of  the 
application. 

(b)  The  requirements  for  filing  a 
petition  to  revive  an  application 
abandoned  because  the  applicant  did 
not  timely  respond  to  an  Office  action 
are: 

(1)  The  petition  fee  reauired  by  §  2.6; 

(2)  A  statement,  signed  by  someone 
with  firsthand  knowledge  of  the  facts, 
that  the  delay  in  filing  the  response  on 
or  before  the  due  date  was 
unintentional;  and 

(3)  Unless  the  applicant  alleges  that  it 
did  not  receive  the  Office  action,  the 
proposed  response. 
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(c)  "fhe  requirements  for  filing  a 
petition  to  revive  an  application 
abandpned  because  the  applicant  did 
not  tiiiely  respond  to  a  notice  of 
allowaace  are: 

(1)  The  petition  fee  required  by  §  2.6; 

(2)  >  L  statement,  signed  by  someone 
with  firsthand  knowledge  of  the  facts, 
that  th  e  delay  in  filing  the  statement  of 
use  (oi  request  for  extension  of  time  to 
file  a  s  tatement  of  use)  on  or  before  the 
due  d£  te  was  unintentional; 

(3)  I  'nless  the  applicant  alleges  that  it 
did  nc  t  receive  the  notice  of  allowance 
and  re  quests  cancellation  of  the  notice 
of  alio  prance,  the  required  fees  for  the 
numtx  r  of  requests  for  extensions  of 
time  t(  I  file  a  statement  of  use  that  the 
applicant  should  have  filed  under  §  2.89 
if  the  application  had  never  been 
abandoned; 

(4]  I  nless  the  applicant  alleges  that  it 
did  no  [  receive  the  notice  of  allowance 
and  re}uests  cancellation  of  the  notice 
of  alio  vance,  either  a  statement  of  use 
under  ^  2.88  or  a  request  for  an 
extens  on  of  time  to  file  a  statement  of 
use  un  der  §  2.89;  and 

(5)  I  nless  a  statement  of  use  is  filed 
with  o  •  before  the  petition,  or  the 
applic  mt  alleges  that  it  did  not  receive 
the  no  ice  of  allowance  and  requests 
csmcel  ation  of  the  notice  of  allowance, 
the  ap  )licant  must  file  cmy  further 
requeas  for  extensions  of  time  to  file  a 
statembnt  of  use  under  §  2.89  that 
becoms  due  while  the  petition  is 
pendii  ig,  or  file  a  statement  of  use  under 
§2.88. 

(d)  1: 1  an  application  uinder  section 
1(b)  of  the  Act,  the  Commissioner  will 
not  gra  nt  the  petition  if  this  would 
permit  the  filing  of  a  statement  of  use 
more  t  lan  36  months  after  the  mailing 
date  ol  the  notice  of  allowance  under 
sectio4  13(b)(2)  of  the  Act. 

(e)  T  le  Commissioner  will  grant  the 
petitio  1  to  revive  if  the  applicant 
compl  es  with  the  requirements  listed 
above  i  ind  establishes  that  the  delay  in 
respon  ding  was  unintentional. 

(f)  If  the  Commissioner  denies  a 
petitio  1,  the  applicant  may  request 
recons  deration,  if  the  applicant: 

(1)  F  lies  the  request  within  two 
month  i  of  the  mailing  date  of  the 
decisic  n  denying  the  petition;  and 

(2)  P  iys  a  second  petition  fee  under 
§2.6. 

28.  I  evise  §  2.71  to  read  as  follows: 


§2.71 


Amendments  to  correct 


informalities. 

The  jpphcant  may  amend  the 
applic  ition  during  tiie  course  of 
examii  lation,  when  required  by  the 
Office  )r  for  other  reasons. 

(a)  1  le  applicant  may  amend  the 
applic  ition  to  clarify  or  limit,  but  not  to 


broaden,  the  identification  of  goods 
and/or  services. 

(b)(1)  If  the  declaration  or  verification 
of  an  application  under  §  2.33  is 
unsigned  or  signed  by  the  wrong  party, 
the  applicant  may  submit  a  substitute 
verification  or  declaration  imder  §  2.20. 

(2)  If  the  declaration  or  verification  of 
a  statement  of  use  under  §  2.88,  or  a 
request  for  extension  of  time  to  file  a 
statement  of  use  under  §  2.89,  is 
unsigned  or  signed  by  the  wrong  party, 
the  applicant  must  submit  a  substitute 
verification  before  the  expiration  of  the 
statutory  deadline  for  filing  the 
statement  of  use. 

(c)  The  applicant  may  amend  the 
dates  of  use,  provided  that  the  applicant 
supports  the  amendment  with  an 
affidavit  or  declaration  under  §  2.20, 
except  that  the  following  amendments 
are  not  permitted: 

(1)  In  an  application  under  section 
1(a)  of  the  Act,  the  applicant  may  not 
amend  the  application  to  specify  a  date 
of  use  that  is  subsequent  to  the  filing 
date  of  the  application; 

(2)  In  an  application  under  section 
1(b)  of  the  Act,  after  filing  a  statement 
of  use  under  §  2.88,  the  applicant  may 
not  amend  the  statement  of  use  to 
specify  a  date  of  use  that  is  subsequent 
to  the  expiration  of  the  deadline  for 
filing  the  statement  of  use. 

(d)  The  applicant  may  amend  the 
application  to  correct  the  name  of  the 
applicant,  if  there  is  a  mistake  in  the 
maimer  in  which  the  name  of  the 
applicant  is  set  out  in  the  application. 
The  amendment  must  be  supported  by 
an  affidavit  or  declaration  imder  §  2.20, 
signed  by  the  applicant.  However,  the 
application  cannot  be  amended  to  set 
forth  a  different  entity  as  the  applicant. 
An  application  filed  in  the  name  of  an 
entity  that  did  not  own  the  mark  as  of 
the  filing  date  of  the  application  is  void. 

29.  Revise  §  2.72  to  read  as  follows: 

§  2.72    Amendments  to  description  or 
drawing  of  the  mark. 

(a)  In  an  application  based  on  use  in 
commerce  under  section  1(a)  of  the  Act, 
the  applicant  may  amend  the 
description  or  drawing  of  the  mark  only 
if: 

(1)  The  specimens  originally  filed,  or 
substitute  specimens  filed  under 

§  2.59(a),  support  the  proposed 
amendment;  and 

(2)  The  proposed  amendment  does 
not  materially  alter  the  mark.  The  Office 
will  determine  whether  a  proposed 
amendment  materially  alters  a  mark  by 
comparing  the  proposed  amendment 
with  the  description  or  drawing  of  the 
mark  filed  with  the  original  application. 

(b)  In  an  application  based  on  a  bona 
fide  intention  to  use  a  mark  in 


commerce  under  section  iflj)  of  the  Act, 
the  applicant  may  amend  the 
description  or  drawing  of  the  mark  only 
if: 

(1)  The  specimens  filed  with  an 
amendment  to  allege  use  or  statement  of 
use,  or  substitute  specimens  filed  under 
§  2.59(b),  support  the  proposed 
amendment;  and 

(2)  The  proposed  amendment  does 
not  materially  alter  the  mark.  The  Office 
will  determine  whether  a  proposed 
amendment  materially  alters  a  mark  by 
comparing  the  proposed  amendment 
with  the  description  or  drawing  of  the 
mark  filed  with  the  original  application. 

(c)  In  an  application  based  on  a  claim 
of  priority  under  section  44(d)  of  the 
Act,  or  on  a  mark  duly  registered  in  the 
country  of  origin  of  the  foreign 
applicant  under  section  44(e)  of  the  Act, 
the  applicant  may  amend  the 
description  or  drawing  of  the  mark  only 
if: 

(1)  The  description  or  drawing  of  the 
mark  in  the  foreign  registration 
certificate  supports  the  amendment;  and 

(2)  The  proposed  amendment  does 
not  materially  alter  the  mark.  The  Office 
will  determine  whether  a  proposed 
amendment  materially  alters  a  mark  by 
comparing  the  proposed  amendment 
with  the  description  or  drawing  of  the 
mark  filed  with  the  original  application. 

30.  Amend  §  2.76  by  revising 
paragraphs  (b),  (e)(2),  and  (e)(3),  and 
adding  paragraphs  (i)  and  (j)  to  read  as 
follows: 

§  2.76    Amendment  to  allege  use. 

***** 

(b)  A  complete  amendment  to  allege 
use  must  include: 

(1)  A  statement  that  is  signed  and 
verified  (sworn  to)  or  supported  by  a 
declaration  under  §  2.20  by  a  person 
properly  authorized  to  sign  on  behalf  of 
the  applicant  (see  §  2.33(a)(2))  that: 

(i)  The  applicant  believes  it  is  the 
owner  of  the  mark;  and 

(ii)  The  mark  is  in  use  in  commerce, 
specifying  the  date  of  the  applicant's 
first  use  of  the  mark  and  first  use  of  the 
mark  in  commerce,  the  type  of 
commerce,  and  those  goods  or  services 
specified  in  the  application  on  or  in 
cormection  with  which  the  applicant 
uses  the  mark  in  commerce. 

(2)  One  specimen  of  the  mark  as 
actually  used  in  commerce.  See  §  2.56 
for  the  requirements  for  specimens;  and 

(3)  The  fee  per  class  required  by  §  2.6. 
***** 

(e)  *  *  * 

(2)  One  specimen  or  facsimile  of  the 
mark  as  used  in  commerce;  and 

(3)  A  statement  that  is  signed  and 
verified  (sworn  to)  or  supported  by  a 
declaration  under  §  2.20  by  a  person 
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properly  authorized  to  sign  on  behalf  of 
the  applicant  that  the  mark  is  in  use  in 
commerce. 

***** 

(i)  If  the  applicant  does  not  file  the 
amendment  to  allege  use  within  a 
reasonable  time  after  it  is  signed,  the 
Office  may  require  a  substitute 
verification  or  declaration  under  §  2.20 
stating  that  the  meirk  is  still  in  use  in 
commerce. 

(j)  For  the  requirements  for  a  multiple 
class  application,  see  §  2.86. 

31.  Revise  §  2.86  to  read  as  follows: 

§  2.86    Application  may  include  multiple 
classes. 

(a)  In  a  single  application,  an 
applicant  may  apply  to  register  the  same 
mark  for  goods  and/ or  services  in 
multiple  classes.  The  applicant  must: 

(1)  Specifically  identify  the  goods  or 
services  in  each  class; 

(2)  Submit  an  application  filing  fee  for 
each  class;  and 

(3)  Include  either  dates  of  use  (see 
§§  2.34{a)(l)(ii)  and  (iii))  and  one 
specimen  for  each  class,  or  a  statement 
of  a  bona  fide  intention  to  use  the  mark 
in  commerce  on  or  in  connection  with 
all  the  goods  or  services  specified  in 
each  class.  The  applicant  may  not  claim 
both  use  in  commerce  and  a  bona  fide 
intention  to  use  the  mark  in  commerce 
for  the  identical  goods  or  services  in  one 
application. 

fb)  An  amendment  to  allege  use  under 
§  2.76  or  a  statement  of  use  imder  §  2.88 
must  include,  for  each  class,  the 
required  fee,  dates  of  use,  and  one 
specimen.  The  applicant  may  not  file 
the  amendment  to  allege  use  or 
statement  of  use  until  the  applicant  has 
used  the  mark  on  all  the  goods  or 
services,  unless  the  applicant  files  a 
request  to  divide.  See  §  2.87  for 
information  regarding  requests  to 
divide. 

(c)  The  Office  will  issue  a  single 
certificate  of  registration  for  the  mark, 
unless  the  applicant  files  a  request  to 
divide.  See  §  2.87  for  information 
regarding  requests  to  divide. 

32.  Amend  §  2.88  by  revising 
paragraphs  (b)  and  (e)  and  by  adding 
paragraphs  (k)  and  (1)  to  read  as  follows: 

§  2.88    Filing  statement  of  use  after  notice 
of  allowance. 

***** 

(b)  A  complete  statement  of  use  must 
include: 

(1)  A  statement  that  is  signed  and 
verified  (sworn  to)  or  supported  by  a 
declaration  under  §  2.20  by  a  person 
properly  authorized  to  sign  on  behalf  of 
the  applicant  (see  §  2.33(a)(2))  that: 

(i)  The  applicant  believes  it  is  the 
owner  of  the  mark;  and 


(ii)  The  mark  is  in  use  in  commerce, 
specifying  the  date  of  the  applicant's 
first  use  of  the  mark  and  first  use  of  the 
mark  in  commerce,  the  type  of 
commerce,  and  those  goods  or  services 
specified  in  the  notice  of  allowance  on 
or  in  connection  with  which  the 
applicant  uses  the  mark  in  commerce; 

(2)  One  specimen  of  the  mark  as 
actually  used  in  commerce.  See  §  2.56 
for  the  requirements  for  specimens;  and 

(3)  The  fee  per  class  required  by  §  2.6. 
***** 

(e)  The  Office  will  review  a  timely 
filed  statement  of  use  to  determine 
whether  it  meets  the  following 
minimum  requirements: 

(1)  The  fee  for  at  least  a  single  class, 
required  by  §  2.6; 

(2)  One  specimen  of  the  mark  as  used 
in  commerce; 

(3)  A  statement  that  is  signed  and 
verified  (sworn  to)  or  supported  by  a 
declaration  under  §  2.20  by  a  person 
properly  authorized  to  sign  on  behalf  of 
the  applicant  that  the  mark  is  in  use  in 
commerce.  If  the  verification  or 
declaration  is  unsigned  or  signed  by  the 
wrong  party,  the  applicant  must  submit 
a  substitute  verification  on  or  before  the 
statutory  deadline  for  filing  the 
statement  of  use. 
***** 

(k)  If  the  statement  of  use  is  not  filed 
within  a  reaso^ble  time  after  the  date 
it  is  signed,  the  Office  may  require  a 
substitute  verification  or  declaration 
imder  §  2.20  stating  that  the  mark  is  still 
in  use  in  commerce. 

(I)  For  the  requirements  for  a  multiple 
class  application,  see  §2.86. 

33.  Amend  §  2.89  by  revising 
paragraphs  (a),  (b),  and  (d)  and  by 
adding  paragraph  (h)  to  reqd  as  follows: 

§  2.89    Extensions  of  tinne  for  filing  a 
statement  of  use. 

(a)  The  applicant  may  request  a  six- 
month  extension  of  time  to  file  the 
statement  of  use  required  by  §  2.88.  The 
extension  request  must  be  filed  within 
six  months  of  the  mailing  date  of  the 
notice  of  allowance  under  section 
13(b)(2)  of  the  Act  and  must  include  the 
following: 

(1)  A  written  request  for  an  extension 
of  time  to  file  the  statement  of  use; 

(2)  The  fee  per  class  required  by  §  2.6; 
and 

(3)  A  statement  that  is  signed  and 
verified  (sworn  to)  or  supported  by  a 
declaration  under  §  2.20  by  a  person 
properly  authorized  to  sign  on  behalf  of 
the  applicant  (see  §  2.33(a)(2))  that  the 
applicant  still  has  a  bona  fide  intention 
to  use  the  mark  in  commerce,  specifying 
the  relevant  goods  or  services.  If  the 
verification  is  unsigned  or  signed  by  the 
wrong  party,  the  applicant  must  submit 


a  substitute  verification  within  six 
months  of  the  mailing  date  of  the  notice 
of  allowance. 

(b)  Before  the  expiration  of  the 
previously  granted  extension  of  time, 
the  applicant  may  request  further  six- 
month  extensions  of  time  to  file  the 
statement  of  use  by  submitting  the 
.  following: 

(1)  A  written  request  for  an  extension 
of  time  to  file  the  statement  of  use; 

(2)  The  fee  per  class  required  by  §  2.6; 

(3)  A  statement  that  is  signed  and 
verified  (sworn  to)  or  supported  by  a 
declaration  under  §  2.20  by  a  person 
properly  authorized  to  sign  on  behalf  of 
the  applicant  (see  §  2.33(a)(2))  that  the 
applicant  still  has  a  bona  fide  intention 
to  use  the  mark  in  commerce,  specifying 
the  relevant  goods  or  services.  If  the 
verification  is  unsigned  or  signed  by  the 
wrong  party,  the  applicant  must  submit 
a  substitute  verification  before  the 
expiration  of  the  previously  granted 
extension;  and 

(4)  A  showing  of  good  cause,  as 
specified  in  paragraph  (d)  of  this 
section. 
***** 

(d)  The  showing  of  good  cause  must 
include  a  statement  of  the  applicant's 
ongoing  efforts  to  make  use  of  the  mark 
in  commerce  on  or  in  connection  with 
each  of  the  relevant  goods  or  services. 
Those  efforts  may  include  product  or 
service  research  or  development,  market 
research,  manufacturing  activities, 
promotional  activities,  steps  to  acquire 
distributors,  steps  to  obtain 
governmental  approval,  or  other  similar 
activities.  In  the  alternative,  the 
applicant  must  submit  a  satisfactory 
explanation  for  the  failure  to  make 
efforts  to  use  the  mark  in  commerce. 
***** 

(h)  If  the  extension  request  is  not  filed 
within  a  reasonable  time  after  it  is 
signed,  the  Office  may  require  a 
substitute  verification  or  declaration 
under  §  2.20  stating  that  the  applicant 
still  has  a  bona  fide  intention  to  use  the 
mark  in  commerce. 

34.  Amend  §  2.101  by  revising 
paragraph  (d)(1)  to  read  as  follows: 

§2.101    Filing  an  opposition. 

*         *         *         *         « 

(d)(1)  The  opposition  must  be 
accompanied  by  the  required  fee  for 
each  party  joined  as  opposer  for  each 
class  in  the  application  for  which 
registration  is  opposed  (see  §  2.6).  If  no 
fee,  or  a  fee  insufficient  to  pay  for  one 
person  to  oppose  the  registration  of  a 
mark  in  at  least  one  class,  is  submitted 
within  thirty  days  after  publication  of 
the  mark  to  be  opposed  or  within  an 
extension  of  time  for  filing  an 
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oppo  iition,  the  opposition  will  not  be 
refiisi  id  if  the  required  fee(s)  is 
subm  itted  to  the  Patent  and  Trademark 
Offici  (  within  the  time  limit  set  in  the 
notifi  cation  of  this  defect  by  the  Office. 
***** 

35.  Amend  §  2.111  by  revising 
parag  raph  (c)(1)  to  read  as  follows: 


§2.11  I 


Filing  petition  for  cancellation. 


)(l)' 


(c 
accoi|i 
each 


cla  ises ; 
filed 


ve-year 


The  petition  must  be 
panied  by  the  required  fee  for 
I  :lass  in  the  registration  for  which 
cancellation  is  sought  (see  §2.6).  If  the 
fee  su  bmitted  is  insufficient  for  a 
cance  Uation  against  all  of  the  classes  in 
re  jistration,  and  the  particular  class 
against  which  the  cancellation 
are  not  specified,  the  Office  will 
written  notice  allowing 

a  set  time  in  which  to  submit 
rejquired  fees(s)  (provided  that  the 
period,  if  applicable,  has  not 
d)  or  to  specify  the  class  or  classes 
to  be  cancelled.  If  the  required 
is  not  submitted,  or  the 
specil  ication  made,  within  the  time  set 

notice,  the  cancellation  will  be 
presumed  to  be  against  the  class  or 

in  ascending  order,  beginning 
lowest  numbered  class,  and 
inclu(  ling  the  number  of  classes  in  the 
regist  ation  for  which  the  fees  submitted 
are  su  fficient  to  pay  the  fee  due  for  each 
class. 

36.  Amend  §  2.146  by  revising 
parag  aph  (d)  and  by  adding  paragraphs 
(i)  an4  (j)  to  read  as  follows: 


the 

or 

is 

issue 

petitioner 

the 

fi 

expir^i 

sou; 

fee(s 


igtt 


classes 
with 
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S2.144 


Petitions  to  the  Commissioner. 


(d)  K  petition  must  be  filed  within 
two  a  onths  of  the  mailing  date  of  the 
actior  from  which  relief  is  requested, 
unlesi  a  different  deadline  is  specified 
elsewhere  in  this  chapter. 
*        *         * 

(i)  \  Vhete  a  petitioner  seeks  to  revive 
or  reii  >state  an  application  or 
regist  ation  that  was  abandoned  or 
cance  led  because  papers  were  lost  or 
misha  ndled  by  the  Office,  the 
Comn  lissioner  may  deny  the  petition  if 
the  pt  titioner  was  not  diligent  in 
check  ing  the  status  of  the  application  or 
regist  ation. 

(j)  I  the  Commissioner  denies  a 
petitii  fn,  the  petitioner  may  request 
reconsideration,  if  the  petitioner: 

(1)  ''iles  the  request  within  two 
montl  IS  of  the  mailing  date  of  the 
decisi  an  denying  the  petition;  and 

(2)  *ays  a  second  petition  fee  under 
§2.6. 

37.  levise  §  2.151  to  read  as  follows: 


§2.151    Certificate. 

When  the  Office  determines  that  a 
mark  is  registrable,  a  certificate  will  be 
issued  stating  that  the  applicant  is 
entitled  to  registration  on  the  Principal 
Register  or  on  the  Supplemental 
Register.  The  certificate  will  state  the 
date  on  which  the  application  for 
registration  was  filed  in  the  Office,  the 
act  under  which  the  mark  is  registered, 
the  date  of  issue,  and  the  number  of  the 
registration.  A  reproduction  of  the  mark 
and  pertinent  data  from  the  application 
will  be  sent  with  the  certificate.  A 
notice  of  the  requirements  of  section  8 
of  the  Act  will  accompany  the 
certificate. 

38.  Revise  §  2.155  to  read  as  follows: 

§2.155    Notice  of  publication. 

The  Office  will  send  the  registrant  a 
notice  of  publication  of  the  mark  and  of 
the  requirement  for  filing  the  affidavit  or 
declaration  required  by  section  8  of  the 
Act. 

39.  Revise  §  2.156  to  read  as  follows: 

§  2.1 56    Not  subject  to  opposition;  subject 
to  cancellation. 

The  published  mark  is  not  subject  to 
opposition,  but  is  subject  to  petitions  to 
cancel  as  specified  in  §  2.111  and  to 
cancellation  for  failure  to  file  the 
affidavit  or  declaration  required  by 
section  8  of  the  Act.  * 

40.  Add  §  2.160  to  read  as  follows: 

§  2. 1 60    Affidavit  or  declaration  of 
continued  use  or  excusable  nonuse 
required  to  avoid  cancellation  of 
registration. 

(a)  During  the  following  time  periods, 
the  owner  of  the  registration  must  file 
an  affidavit  or  declaration  of  continued 
use  or  excusable  nonuse,  or  the 
registration  will  be  cancelled: 

(l)(i)  For  registrations  issued  xmder 
the  Trademark  Act  of  1946,  between  the 
fifth  and  the  sixth  year  after  the  date  of 
registration;  or 

(ii)  For  registrations  issued  under 
prior  Acts,  between  the  fifth  and  the 
sixth  year  after  the  date  of  publication 
under  section  12(c)  of  the  Act;  and 

(2)  For  all  registrations,  within  the 
year  before  the  end  of  every  ten-year 
period  after  the  date  of  registration. 

(3)  The  affidavit  or  declaration  may  be 
filed  within  a  grace  period  of  six  months 
after  the  end  of  the  deadline  set  forth  in 
paragraphs  (a)(1)  and  (a)(2),  with 
pajrment  of  the  grace  period  surcharge 
required  by  section  8(c)(1)  of  the  Act 
and  §2.6. 

(b)  For  the  requirements  for  the 
affidavit  or  declaration,  see  §  2.161. 

41.  Revise  §  2.161  to  read  as  follows: 


§  2.1 61    Requirements  for  a  complete 
affidavit  or  declaration  of  continued  use  or 
excusable  nonuse. 

A  complete  affidavit  or  declaration 
under  section  8  of  the  Act  must: 

(a)  Be  filed  by  the  owner  within  the 
period  set  forth  in  section  8  of  the  Act; 

(b)  Include  a  statement  that  is  signed 
and  verified  (sworn  to)  or  supported  by 
a  declaration  under  §  2.20  by  a  person 
properly  authorized  to  sign  on  behalf  of 
the  owner,  attesting  to  the  continued 
use  or  excusable  nonuse  of  the  mark 
within  the  period  set  forth  in  section  8 
of  the  Act.  A  person  who  is  properly 
authorized  to  sign  on  behalf  of  the 
owner  includes  a  person  with  legal 
authority  to  bind  the  owner  and/or  a 
person  viith  firsthand  knowledge  and 
actual  or  implied  authority  to  act  on 
behalf  of  the  owner. 

(c)  Include  the  registration  nimiber; 
(d)(1)  Include  the  fee  required  by  §  2.6 

for  each  class  of  goods  or  services  that 
the  affidavit  or  declaration  covers; 

(2)  If  the  affidavit  or  declaration  is 
filed  diuing  the  grace  period  imder 
section  8(c)(1)  of  the  Act,  include  the 
late  fee  per  class  required  by  §  2.6; 

(3)  If  at  least  one  fee  is  submitted  for 
a  multi-class  registration,  but  the 
class(es)  to  which  the  fee(s)  should  be 
applied  are  not  specified,  the  Office  will 
issue  a  notice  requiring  either  the 
submission  of  additional  fee(s)  or  an 
indication  of  the  class(es)  to  which  the 
original  fee(s)  should  be  applied. 
Additional  fee(s)  may  be  submitted  if 
the  requirements  of  §  2.164  are  met.  If 
the  required  fee(s)  are  not  submitted  and 
the  class(es)  to  which  the  original  fee(s) 
should  be  applied  are  not  specified,  the 
Office  will  presume  that  the  fee(s)  cover 
the  classes  in  ascending  order, 
beginning  vtrith  the  lowest  niunbered 
class; 

(e)(1)  Specify  the  goods  or  services  for 
which  the  mark  is  in  use  in  commerce, 
and/or  the  goods  or  services  for  which 
excusable  nonuse  is  claimed  under 
§  2.161(f)(2); 

(2)  If  the  affidavit  or  declaration 
covers  less  than  all  the  goods  or 
services,  or  less  than  all  the  classes  in 
the  registration,  specify  the  goods  or 
services  being  deleted  from  the 
registration; 

(f)(1)  State  that  the  registered  mark  is 
in  use  in  commerce  on  or  in  connection 
with  the  goods  or  services  in  the 
registration;  or 

(2)  If  the  registered  mark  is  not  in  use 
in  commerce  on  or  in  connection  with 
all  the  goods  or  services  in  the 
registration,  set  forth  the  date  when  use 
of  the  mark  in  commerce  stopped  and 
the  approximate  date  when  use  is 
expected  to  resume;  and  recite  facts  to 
show  that  nonuse  as  to  those  goods  or 
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services  is  due  to  special  circumstances 
that  excuse  the  nonuse  and  is  not  due 
to  an  intention  to  abandon  the  mark.  If 
the  facts  recited  are  foiuid  insufficient, 
further  evidence  or  explanation  may  be 
submitted,  if  the  requirements  of  §  2.164 
are  met; 

(g)  Include  a  specimen  showing 
current  use  of  the  mark  for  each  class  of 
goods  or  services,  unless  excusable 
nonuse  is  claimed  under  §  2.161(f)(2). 
The  specimen  must: 

(1)  Show  the  mark  as  actually  used  on 
or  in  connection  with  the  goods  or  in 
the  sale  or  advertising  of  the  services.  A 
photocopy  or  other  reproduction  of  the 
specimen  showing  the  mark  as  actually 
used  is  acceptable.  However,  a 
photocopy  that  merely  reproduces  the 
registration  certificate  is  not  a  proper 
specimen; 

(2)  Be  flat  and  no  larger  than  8V2 
inches  (21.6  cm.)  wide  by  11.69  inches 
(29.7  cm.)  long.  If  a  specimen  exceeds 
these  size  requirements  (a  "bulky 
specimen"),  the  Office  will  create  a 
facsimile  of  the  specimen  that  meets  the 
requirements  of  the  rule  (i.e.,  is  flat  and 
no  larger  than  8V2  inches  (21.6  cm.) 
wide  by  11.69  inches  (29.7  cm.)  long) 
emd  put  it  in  the  file  wrapper; 

(h)  If  the  registrant  is  not  domiciled  in 
the  United  States,  the  registrant  must 
list  the  name  and  address  of  a  United 
States  resident  upon  whom  notices  or 
process  in  proceedings  affecting  the 
registration  may  be  served. 

42.  Revise  §  2.162  to  read  as  follows: 

§2.162    Notice  to  registrant. 

When  a  certificate  of  registration  is 
originally  issued,  the  Office  includes  a 
notice  of  the  requirement  for  filing  the 
affidavit  or  declaration  of  use  or 
excusable  nonuse  under  section  8  of  the 
Act.  However  the  affidavit  or 
declaration  must  be  filed  within  the 
time  period  required  by  section  8  of  the 
Act  even  if  this  notice  is  not  received. 

43.  Revise  §  2.163  to  read  as  follows: 

§  2.1 63    Acknowledgment  of  receipt  of 
affidavit  or  declaration. 

The  Office  will  issue  a  notice  as  to 
whether  an  affidavit  or  declaration  is 
acceptable,  or  the  reasons  for  refusal. 

(a)  If  the  owner  of  the  registration 
filed  the  affidavit  or  declaration  within 
the  time  periods  set  forth  in  section  8  of 
the  Act,  deficiencies  may  be  corrected  if 
the  requirements  of  §  2.164  are  met. 

(b)  A  response  to  the  refusal  must  be 
filed  within  six  months  of  the  mailing 
date  of  the  Office  action,  or  before  the 
end  of  the  filing  period  set  forth  in 
section  8(a)  or  section  8(b)  of  the  Act, 
whichever  is  later.  If  no  response  is  filed 
within  this  time  period,  the  registration 
will  be  cancelled. 


44.  Add  §  2.164  to  read  as  follows: 

§2.164    Correcting  deficiencies  in  affidavit 
or  declaration. 

(a)  If  the  owner  of  the  registration  files 
an  affidavit  or  declaration  within  the 
time  periods  set  forth  in  section  8  of  the 
Act,  deficiencies  may  be  corrected,  as 
follows: 

(1)  Correcting  deficiencies  in 
affidavits  or  declarations  timely  filed 
within  the  periods  set  forth  in  sections 
8(a)  and  8(b)  of  the  Act.  If  the  owner 
timely  files  the  affidavit  or  declaration 
within  the  relevant  filing  period  set 
forth  in  section  8(a)  or  section  8(b)  of 
the  Act,  deficiencies  may  be  corrected 
before  the  end  of  this  filing  period 
without  paying  a  deficiency  surcharge. 
Deficiencies  may  be  corrected  after  the 
end  of  this  filing  period  with  payment 
of  the  deficiency  surcharge  required  by 
section  8(c)(2)  of  the  Act  and  §  2.6. 

(2)  Correcting  deficiencies  in 
affidavits  or  declarations  filed  during 
the  grace  period.  If  the  affidavit  or 
declaration  is  filed  during  the  six-month 
grace  period  provided  by  section  8(c)(1) 
of  the  Act,  deficiencies  may  be  corrected 
before  the  expiration  of  the  grace  period 
without  paying  a  deficiency  surcharge. 
Deficiencies  may  be  corrected  after  the 
expiration  of  the  grace  period  with 
payment  of  the  deficiency  surcharge 
required  by  section  8(c)(2)  of  the  Act 
and  §2.6. 

(b)  If  the  affidavit  or  declaration  is  not 
filed  within  the  time  periods  set  forth  in 
section  8  of  the  Act,  or  if  it  is  filed 
within  that  period  by  someone  other 
than  the  owner,  the  registration  will  be 
cancelled.  These  deficiencies  cannot  be 
cured. 

45.  Revise  §  2.165  to  read  as  follows: 

§  2.165    Petition  to  Commissioner  to  review 
refusal. 

(a)  A  response  to  the  examiner's 
initial  refusal  to  accept  an  affidavit  or 
declaration  is  required  before  filing  a 
petition  to  the  Commissioner,  unless  the 
examiner  directs  otherwise.  See 

§  2.163(b)  for  the  deadline  for 
responding  to  an  examiner's  Office 
action. 

(b)  If  the  examiner  maintains  the 
refusal  of  the  affidavit  or  declaration,  a 
petition  to  the  Commissioner  to  review 
the  action  may  be  filed.  The  petition 
must  be  filed  within  six  months  of  the 
mailing  date  of  the  action  maintaining 
the  refusal,  or  the  Office  will  cancel  the 
registration  and  issue  a  notice  of  the 
cancellation. 

(c)  A  decision  by  the  Commissioner  is 
necessary  before  filing  an  appeal  or 
conmiencing  a  civil  action  in  any  court. 

46.  Revise  §  2.166  to  read  as  follows: 


§  2.166    Affidavtt  of  continued  use  or 
excusable  nonuse  combined  with  renewal 
application. 

An  affidavit  or  declaration  under 
section  8  of  the  Act  and  a  renewal 
application  under  section  9  of  the  Act 
may  be  combined  into  a  single 
document,  provided  that  the  document 
meets  the  requirements  of  both  sections 

8  and  9  of  the  Act. 

47.  Amend  §  2.167  by  revising 
paragraph  (c)  to  read  as  follows: 

§2.167    Affidavit  or  declaration  under 
section  15. 

***** 

(c)  Recite  the  goods  or  services  stated 
in  the  registration  on  or  in  connection 
with  which  the  mark  has  been  in 
continuous  use  in  commerce  for  a 
period  of  five  years  after  the  date  of 
registration  or  date  of  publication  under 
section  12(c)  of  the  Act,  and  is  still  in 
use  in  commerce; 
***** 

48.  Revise  §  2.168  to  read  as  follows: 

§  2.1 68    Affidavit  or  declaration  under 
section  1 5  combir>ed  with  affidavit  or 
declaration  under  section  8,  or  with  renewal 
application. 

(a)  The  affidavit  or  declaration  filed 
imder  section  15  of  the  Act  may  also  be 
used  as  the  affidavit  or  declaration 
required  by  section  8,  if  the  affidavit  or 
declaration  meets  the  requirements  of 
both  sections  8  and  15. 

(b)  The  affidavit  or  declaration  filed 
under  section  15  of  the  Act  may  be 
combined  with  an  application  for 
renewal  of  a  registration  under  section 

9  of  the  Act,  if  the  requirements  of  both 
sections  9  and  15  are  met. 

49.  Amend  §2.173  by  revising  the 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  2.1 73    Amendment  of  registration. 

(a)  The  registrant  may  apply  to  amend 
the  registration  or  to  disclaim  part  of  the 
mark  in  the  registration.  A  written 
request  specifying  the  amendment  or 
disclaimer  must  be  submitted.  The 
request  must  be  signed  by  the  registrant 
and  verified  or  supported  by  a 
declaration  under  §  2.20,  and 
accompanied  by  the  required  fee.  If  the 
amendment  involves  a  change  in  the 
mark,  a  new  specimen  showing  the 
mark  as  used  on  or  in  coimection  with 
the  goods  or  services,  and  a  new 
drawing  of  the  amended  mark,  must  be 
submitted.  The  certificate  of  registration 
or,  if  the  certificate  is  lost  or  destroyed, 
a  certified  copy  of  the  certificate,  must 
also  be  submitted.  The  registration  as 
amended  must  still  contain  registr.'ble 
matter,  and  the  mark  as  amended  must 
be  registrable  as  a  whole.  An 
amendment  or  disclaimer  must  not 
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tei  [ally  alter  the  character  of  the 


Amend  §  2.181  by  revising 
g  •aph  (a)(1)  to  read  as  follows: 


50, 

paraj 

§  2.18^    Term  of  original  registrations  and 
renewiiis. 

(a)(  )  Subject  to  the  provisions  of 
sectio  [1  8  of  the  Act  requiring  an 
afBda  nt  or  declaration  of  continued  use 
or  exc  usable  nonuse,  registrations 
issueq  or  renewed  under  the  Act,  prior 
to  November  16,  1989,  whether  on  the 
Princi  pal  Register  or  on  the 
Suppl  jmental  Register,  remain  in  force 
for  tw  jnty  years  from  their  date  of  issue 
or  exp  iration,  and  may  be  renewed  for 
perioc  s  of  ten  years  from  the  expiring 
perioc  unless  previously  cancelled  or 
siuxendered. 
*        I         *        *        * 

51.  Revise  §  2.182  to  read  as  follows: 

S  2.182    Time  for  filing  renewal  application. 

An  application  for  renewal  must  be 
filed  within  one  year  before  the 
expira  ion  date  of  the  registration,  or 
withir  the  six-month  grace  period  after 
the  ex  )iration  date  of  the  registration.  If 
no  ren  3wal  application  is  filed  within 
this  p«  riod,  the  registration  will  expire. 

52.  I  [evise  §  2.183  to  read  as  follows: 

§2.183    Requirements  for  a  complete 
renewi^  application. 

A  ccmplete  renewal  application  must 
include: 

(a)  A  request  for  renewal  of  the 
registri  ition,  signed  by  the  registrant  or 
the  reg  istrant's  representative; 

(b)  1  he  fee  required  by  §  2.6  for  each 
class; 

(c)  T 18  additional  fee  required  by 
§  2.6  fcr  each  class  if  the  renewal 
applici  ition  is  filed  during  the  six-month 
grace  p  eriod  set  forth  in  section  9(a)  of 
the  Ad : 

(d)  If  the  registrant  is  not  domiciled  in 
the  United  States,  the  name  and  address 
of  a  United  States  resident  on  whom 
notice^  or  process  in  proceedings 
affectirtg  the  registration  may  be  served; 
and 

(e)  If  the  renewal  application  covers 
less  th<  n  all  the  goods  or  services  in  the 
registrc  tion.  a  list  of  the  particular  goods 
or  serv  ces  to  be  renewed. 

(f)  If  It  least  one  fee  is  submitted  for 
a  multi  class  registration,  but  the 
class(e! )  to  which  the  fee(s)  should  be 
appliec  are  not  specified,  the  Office  will 
issue  a  notice  requiring  either  the 
submis  iion  of  additional  fee(s)  or  an 
indicat  on  of  the  class(es)  to  which  the 
origina  fee(s)  should  be  applied. 
Additit  nal  fee(s)  may  be  submitted  if 
the  requirements  of  §  2.185  are  met.  If 
the  reqi  lired  fee(s)  are  not  submitted  and 


the  class(es)  to  which  the  original  fee(s) 
should  be  applied  are  not  specified,  the 
Office  will  presume  that  the  fee(s)  cover 
the  classes  in  ascending  order, 
beginning  with  the  lowest  numbered 
class. 

53.  Revise  §  2.184  to  read  as  follows: 

§  2.1 84    Refusal  of  renewal. 

(a)  If  the  renewal  application  is  not 
acceptable,  the  Office  will  issue  a  notice 
stating  the  reason(s)  for  refusal. 

(b)  A  response  to  the  refusal  of 
renewal  must  be  filed  within  six  months 
of  the  mailing  date  of  the  Office  action, 
or  before  the  expiration  date  of  the 
registration,  whichever  is  later,  or  the 
registration  will  expfre. 

(c)  If  the  renewal  application  is  not 
filed  within  the  time  periods  set  forth  in 
section  9(a)  of  the  Act,  the  registration 
will  expire. 

54.  Add  §  2.185  to  read  as  follows: 

§  2.1 85    Correcting  deficiencies  in  renewal 
application. 

(a)  If  the  renewal  application  is  filed 
within  the  time  periods  set  forth  in 
section  9(a)  of  the  Act,  deficiencies  may 
be  corrected,  as  follows: 

(1)  Correcting  deficiencies  in  renewal 
applications  filed  within  one  year  before 
the  expiration  date  of  the  registration.  If 
the  renewal  application  is  filed  within 
one  year  before  the  expiration  date  of 
the  registration,  deficiencies  may  be 
corrected  before  the  expiration  date  of 
the  registration  without'paying  a 
deficiency  surcharge.  Deficiencies  may 
be  corrected  after  the  expiration  date  of 
the  registration  with  payment  of  the 
deficiency  surcharge  requfred  by  section 
9(a)  of  the  Act  and  §  2.6. 

(2)  Correcting  deficiencies  in  renewal 
applications  filed  during  the  grace 
period.  If  the  renewal  application  is 
filed  during  the  six-month  grace  period, 
deficiencies  may  be  corrected  before  the 
expiration  of  the  grace  period  without 
paying  a  deficiency  surcharge. 
Deficiencies  may  be  corrected  after  the 
expiration  of  the  grace  period  with 
payment  of  the  deficiency  surcharge 
required  by  section  9(a)  of  the  Act  and 
§2.6. 

(b)  If  the  renewal  application  is  not 
filed  within  the  time  periods  set  forth  in 
section  9(a)  of  the  Act,  the  registration 
will  expire.  This  deficiency  cannot  be 
cured. 

55.  Add  §  2.186  to  read  as  follows: 

§  2.186    Petition  to  Commissioner  to  review 
refusal  of  renewal. 

(a)  A  response  to  the  examiner's 
initial  refusal  of  the  renewal  application 
is  required  before  filing  a  petition  to  the 
Commissioner,  unless  the  examiner 
directs  otherwise.  See  §  2.184(b)  for  the 


deadline  for  responding  to  an 
examiner's  Office  action. 

(b)  If  the  examiner  maintains  the 
refusal  of  the  renewal  application,  a 
petition  to  the  Commissioner  to  review 
the  refusal  may  be  filed.  The  petition 
must  be  filed  within  six  months  of  the 
mailing  date  of  the  Office  action 
maintaining  the  refusal,  or  the  renewal 
application  will  be  abandoned  and  the 
registration  will  expire. 

(c)  A  decision  by  the  Commissioner  is 
necessary  before  filing  an  appeal  or 
commencing  a  civil  action  in  any  court. 

PART  3— ASSIGNMENT,  RECORDING 
AND  RIGHTS  OF  ASSIGNEE 

56.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6, 
unless  otherwise  noted. 

56a.  Revise  §  3.16  to  read  as  follows: 

§  3.1 6    Assignability  of  trademarks  prior  to 
filing  of  an  allegation  of  use  statement. 

Before  an  allegation  of  use  imder 
either  15  U.S.C.  1051(c)  or  15  U.S.C. 
1051(d)  is  filed,  an  applicant  may  only 
assign  an  application  to  register  a  mark 
under  15  U.S.C.  1051(b)  to  a  successor 
to  the  applicant's  business,  or  portion  of 
the  business  to  which  the  mark  pertains, 
if  that  business  is  ongoing  and  existing. 

57.  Amend  §  3.24  by  revising  the 
heading  to  read  as  follows: 

§  3.24    Requirements  for  documents  and 
cover  sheets  relating  to  patents  and  patent 
applications. 

***** 

58.  Add  §  3.25  to  read  as  follows: 

§  3.25    Recording  requirements  for 
trademark  applications  and  registrations. 

(a)  Documents  affecting  title.  To 
record  documents  affecting  title,  a 
legible  cover  sheet  (see  §  3.31)  and  one 
of  the  following  must  be  submitted: 

(1)  The  original  document; 

(2)  A  copy  of  the  document; 

(3)  A  copy  of  an  extract  from  the 
document  evidencing  the  effect  on  title; 
or 

(4)  A  statement  signed  by  both  the 
party  conveying  the  interest  and  the 
party  receiving  the  interest  explaining 
how  the  conveyance  affects  title. 

(b)  Name  changes.  Only  a  legible 
cover  sheet  is  required  (See  §  3.31). 

(c)  All  documents.  All  documents 
submitted  to  the  Office  should  be  on 
white  and  non-shiny  paper  that  is  no 
larger  than  8V2  x  14  inches  (21.6  x  33.1 
cm.)  with  a  one-inch  (2.5  cm)  margin  on 
all  sides.  Only  one  side  of  each  page 
should  be  used. 

59.  Revise  §  3.28  to  read  as  follows: 


§  3.28    Requests  for  recording. 

Each  document  submitted  to  the 
Office  for  recording  must  include  at 
least  one  cover  sheet  as  specified  in 
§  3.31  referring  either  to  those  patent 
applications  and  patents,  or  to  those 
trademark  applications  and 
registrations,  against  which  the 
document  is  to  be  recorded.  If  a 
document  to  be  recorded  includes 
interests  in,  or  transactions  involving, 
both  patents  and  trademarks,  separate 
patent  and  trademark  cover  sheets 
should  be  submitted.  Only  one  set  of 
documents  and  cover  sheets  to  be 
recorded  should  be  filed.  If  a  docimient 
to  be  recorded  is  not  accompanied  by  a 
completed  cover  sheet,  the  document 
and  the  incomplete  cover  sheet  will  be 
returned  pursuant  to  §  3.51  for  proper 
completion.  The  docimient  and  a 
completed  cover  sheet  should  be 
resubmitted. 

60.  Amend  §  3.31  by  revising 
paragraphs  (a)  and  (b)  and  by  adding 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§3.31    Cover  sheet  content. 

(a)  Each  patent  or  trademark  cover 
sheet  required  by  §  3.28  must  contain: 

(1)  The  name  of  the  party  conveying 
the  interest; 

(2)  The  name  and  address  of  the  party 
receiving  the  interest; 

(3)  A  description  of  the  interest 
conveyed  or  transaction  to  be  recorded; 

(4)  Identification  of  the  interests 
involved: 

(i)  For  trademark  assignments  and 
trademark  name  changes:  Each 
trademark  registration  nimiber  and  each 
trademark  application  number,  if 
known,  against  which  the  Office  is  to 
record  the  docimient.  If  the  trademark 
application  number  is  not  known,  a 
copy  of  the  application  or  a 
reproduction  of  the  trademark  must  be 
submitted,  along  with  an  estimate  of  the 
date  that  the  Office  received  the 
application;  or 

(ii)  For  any  other  document  affecting 
title  to  a  trademark  or  patent 
application,  registration  or  patent:  Each 
trademark  or  patent  application  number 
or  each  trademark  registration  number 
or  patent  against  which  the  document  is 
to  be  recorded; 

(5)  The  name  and  address  of  the  party 
to  whom  correspondence  concerning 
the  request  to  record  the  docimient 
should  be  mailed; 

(6)  The  date  the  document  was 
executed; 

(7)  An  indication  that  the  assignee  of 
a  trademark  application  or  registration 
who  is  not  domiciled  in  the  United 
States  has  designated  a  domestic 
representative  (see  §  3.61);  and 
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(8)  The  signature  of  the  party 
submitting  the  document. 

[b)  A  cover  sheet  should  not  refer  to 
both  patents  and  trademarks,  since  any 
information,  including  information 
about  pending  patent  applications, 
submitted  with  a  request  for  recordation 
of  a  document  against  a  trademark 
application  or  trademark  registration 
will  become  public  record  upon 
recordation. 
***** 

(d)  Each  trademark  cover  sheet 
required  by  §  3.28  seeking  to  record  a 
document  against  a  trademark 
application  or  registration  should 
include,  in  addition  to  the  serial  number 
or  registration  number  of  the  trademark, 
identification  of  the  trademark  or  a 
description  of  the  trademark,  against 
which  the  Office  is  to  record  the 
document. 

(e)  Each  patent  and  trademark  cover 
sheet  required  by  §  3.28  should  contain 
the  number  of  applications,  patents  or 
registrations  identified  in  the  cover 
sheet  and  the  total  fee. 

PART  6— CLASSIFICATION  OF  GOODS 
AND  SERVICES  UNDER  THE 
TRADEMARK  ACT 

61.  The  authority  citation  for  part  6 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1112,  1123;  35  U.S.C. 
6,  unless  otherv^'ise  noted. 


62.  Revise  §  6^rt0  read  as  foil 


ows: 


§  6.1    International  schedule  of  classes  of 
goods  and  services. 

Goods 

1 .  Chemicals  used  in  industry,  science 
and  photography,  as  well  as  in 
agriculture,  horticulture  and  forestry; 
unprocessed  artificial  resins; 
unprocessed  plastics;  manures;  fire 
extinguishing  compositions;  tempering 
and  soldering  preparations;  chemical 
substances  for  preserving  foodstuffs; 
teuming  substances;  adhesives  used  in 
industry. 

2.  Paints,  varnishes,  lacquers; 
preservatives  against  rust  and  against 
deterioration  of  wood;  colorants; 
mordants;  raw  natural  resins;  metals  in 
foil  and  powder  form  for  painters, 
decorators,  printers  and  artists. 

3.  Bleaching  preparations  and  other 
substances  for  laundry  use;  cleaning, 
pohshing,  scouring  and  abrasive 
preparations;  soaps;  perfumery, 
essential  oils,  cosmetics,  hair  lotions; 
dentifrices. 

4.  Industrial  oils  and  greases; 
lubricants;  dust  absorbing,  wetting  and 
binding  compositions;  fuels  (including 
motor  spirit)  and  illuminants;  candles, 
wicks. 


5.  Pharmaceutical,  veterinary,  and 
sanitary  preparations;  dietetic 
substances  adapted  for  medical  use, 
food  for  babies;  plasters,  materials  for 
dressings;  material  for  stopping  teeth, 
dental  wax;  disinfectants;  preparations 
for  destroying  vermin;  fungicides, 
herbicides. 

6.  Common  metals  and  their  alloys; 
metal  building  materials;  transportable 
buildings  of  metal;  materials  of  metal  for 
railway  tracks;  nonelectric  cables  and 
wires  of  common  metal;  ironmongery, 
small  items  of  metal  hardware;  pipes 
and  tubes  of  metal;  safes;  goods  of 
common  metal  not  included  in  other 
classes;  ores. 

7.  Machines  and  machine  tools; 
motors  and  engines  (except  for  land 
vehicles);  machine  coupling  and 
transmission  components  (except  for 
land  vehicles);  agricultural  implements 
other  than  hand-operated;  incubators  for 
eggs. 

8.  Hand  tools  and  implements  (hand- 
operated);  cutlery;  side  arms;  razors. 

9.  Scientific,  nautical,  surveying, 
electric,  photographic,  cinematographic, 
optical,  weighing,  measuring,  signalling, 
checking  (supervision),  life-saving  and 
teaching  apparatus  and  instruments; 
apparatus  for  recording,  transmission  or 
reproduction  of  sound  or  images; 
magnetic  data  carriers,  recording  discs; 
automatic  vending  machines  and 
mechanisms  for  coin  operated 
apparatus;  cash  registers,  calculating 
machines,  data  processing  equipment 
and  computers;  fire  extinguishing 
apparatus. 

10.  Surgical,  medical,  dental,  and 
veterinary  apparatus  and  instruments, 
artificial  limbs,  eyes,  and  teeth; 
orthopedic  articles;  suture  materials. 

1 1 .  Apparatus  for  lighting,  heating, 
steam  generating,  cooking,  refi-igerating, 
drying,  ventilating,  water  supply,  and 
sanitary  purposes. 

12.  Vehicles;  apparatus  for 
locomotion  by  land,  air,  or  water. 

13.  Firearms;  ammunition  and 
projectiles;  explosives;  fireworks. 

14.  Precious  metals  and  their  alloys 
and  goods  in  precious  metals  or  coated 
therewith,  not  included  in  other  classes; 
jewelry,  precious  stones;  horological 
and  chronometric  instruments. 

15.  Musical  instruments. 

16.  Paper,  cardboard  and  goods  made 
from  these  materials,  not  included  in 
other  classes;  printed  matter; 
bookbinding  material;  photographs; 
stationery;  adhesives  for  stationery  or 
household  purposes;  artists'  materials; 
paint  brushes;  typewriters  and  office 
requisites  (except  furniture); 
instructional  and  teaching  material 
(except  apparatus);  plastic  materials  for 
packaging  (not  included  in  other 
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printing 


playing  cards;  printers'  type; 
blocks. 


17.  Rubber,  gutta-percha,  gum, 
asbestos ,  mica  and  goods  made  from 
these  miiterials  and  not  included  in 
other  classes;  plastics  in  extruded  form 
for  use  Li  manufacture;  packing, 
stopping  and  insulating  materials; 
flexible  )ipes,  not  of  metal. 

18.  Le  ither  and  imitations  of  leather, 
and  goo<  is  made  of  these  materials  and 
not  included  in  other  classes;  animal 
skins,  hijdes;  trunks  and  travelling  bags; 
umbrelUs,  parasols  and  walking  sticks; 
whips,  harness  and  saddlery. 

19.  Building  materials  (non-metallic); 
nonmetallic  rigid  pipes  for  building; 
asphalt,  bitch  and  bitumen;  norunetallic 
transportable  buildings;  monuments, 
not  of  metal. 

20.  Fi»nitiu«,  mirrors,  picture  frames; 
goods  (npt  included  in  other  classes)  of 
wood,  cark,  reed,  cane,  wicker,  horn, 
bone,  ivory,  whalebone,  shell,  amber, 
mother-of-pearl,  meerschaum  and 
substitutes  for  all  these  materials,  or  of 
plastics. I 

21.  Household  or  kitchen  utensils  and 
contcdnars  (not  of  precious  metal  or 
coated  therewith);  combs  and  sponges; 
brushes  (except  paint  brushes);  brush- 
making  inaterials;  articles  for  cleaning 
purpose*;  steel-wool;  unworked  or  semi- 
worked  glass  (except  glass  used  in 
building );  glassware,  porcelain  and 
earthen;  faie  not  included  in  other 
classes. 

22.  Re  pes,  string,  nets,  tents,  awnings, 
tarpaulins,  sails,  sacks  and  bags  (not 
include(  in  other  classes);  padding  and 
stuffing  piaterials  (except  of  rubber  or 
plasticsk  raw  fibrous  textile  materials. 

23.  Yams  and  threads,  for  textile  use. 

24.  Te  ictiles  and  textile  goods,  not 
include(  in  other  classes;  beds  and  table 
covers. 

25.  Cl<  >thing,  footwear,  headgear. 

26.  La  :e  and  embroidery,  ribbons  and 
braid;  biittons,  hooks  and  eyes,  pins  and 
needles;  artificial  flowers. 

27.  Carpets,  rugs,  mats  and  matting, 
linoleun  i  and  other  materials  for 
coverinf  existing  floors;  wall  hangings 
(non-tex  tile). 

28.  Games  and  playthings;  gymnastic 
and  spoi  ting  articles  not  included  in 
other  cli  sses;  decorations  for  Christmas 
trees. 

29.  Ml  sat,  fish,  poultry  and  game;  meat 
extracts;  preserved,  dried  and  cooked 
fruits  and  vegetables;  jellies,  jams,  fruit 
sauces;  (sggs,  milk  and  milk  products; 
edible  o  Is  and  fats. 

30.  Ccffee,  tea,  cocoa,  sugar,  rice, 
tapioca,  isago,  artificial  coffee;  flour  and 
preparations  made  from  cereals,  bread, 
pastry  aid  confectionery,  ices;  honey, 
treacle;  reast,  baking  powder;  salt, 


mustard;  vinegar,  sauces  (condiments); 
spices;  ice. 

31.  Agricultural,  horticultiu-al  and 
forestry  products  and  grains  not 
included  in  other  classes;  live  animals; 
fresh  fruits  and  vegetables;  seeds, 
natural  plants  and  flowers;  foodstuffs 
for  animals;  malt. 

32.  Beers;  mineral  and  aerated  waters 
and  other  nonalcoholic  drinks;  fruit 
drinks  and  fruit  juices;  syrups  and  other 
preparations  for  making  beverages. 

33.  Alcoholic  beverages  (except 
beers). 

34.  Tobacco;  smokers'  articles; 
matches. 

Services 

35.  Advertising;  business 
management;  business  administration; 
office  functions. 

36.  Insurance;  financial  affairs; 
monetary  affairs;  real  estate  affairs. 

37.  Building  construction;  repair; 
installation  services. 

38.  Telecommunications. 

39.  Transport;  packaging  and  storage 
of  goods;  travel  eirrcingement. 

40.  Treatment  of  materials. 

41.  Education;  providing  of  training; 
entertainment;  sporting  and  cultm-al 
activities. 

42.  Providing  of  food  and  drink; 
temporary  accommodation;  medical, 
hygienic  and  beauty  care;  veterinary  and 
agricultural  services;  legal  services; 
scientific  and  industrial  research; 
computer  programming;  services  that 
cannot  be  classified  in  other  classes. 

Dated:  May  3, 1999. 
Q.  Todd  Dickinson, 

Acting  Assistant  Secretary  of  Commerce  and 

Acting  Commissioner  of  Patents  and 

Trademarks. 

[FR  Doc.  99-11471  Filed  5-10-99;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-AH43 

Schedule  for  Rating  Disabilities;  Eye 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  that 
portion  of  its  rating  schedule  that 
addresses  the  eye.  The  intended  effect  of 
this  action  is  to  ensure  that  this  section 
of  the  Schedule  for  Rating  Disabilities 
uses  current  medical  terminology  and 
provides  unambiguous  criteria  for 
evaluating  disabilities  of  the  eye. 


DATES:  Comments  must  be  received  on 
or  before  July  12,  1999. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  in 
responie  to  "RIN  2900-AH43."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATtON  CONTACT: 
Caroll  McBrine,  M.D.,  Consultcint, 
Regulations  Staff  (211B),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW, 
Washington,  DC,  20420,  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
a  comprehensive  review  of  its  rating 
schedule,  VA  published  an  advance 
notice  of  proposed  rulemaking  regarding 
impairments  of  the  eye,  ear  and  other 
sense  organs  in  the  Federal  Register  on 
May  2,  1991  (56  FR  20170).  In  response, 
we  received  a  number  of  comments 
from  private  and  VA  physicians  and 
from  other  VA  employees.  For  the 
reasons  discussed  below,  this  document 
proposes  to  amend  the  portion  of  the 
rating  schedule  that  addresses 
disabilities  of  the  eye. 

The  comments  received  included 
suggestions  that  we  delete  several 
diagnostic  codes,  provide  diagnostic 
codes  for  additional  conditions,  and 
change  evaluation  criteria  for  a  number 
of  conditions.  We  have  considered  these 
comments  as  explained  below. 

In  addition  to  publishing  an  advance 
notice  of  proposed  rulemaking,  we  also 
contracted  with  an  outside  consultant  to 
recommend  changes  to  ensure  that  the 
schedule  uses  current  medical 
terminology  and  unambiguous  criteria, 
and  that  it  reflects  medical  advances 
that  have  occurred  singe  the  last  review. 
The  consultant  convened  a  panel  of 
non-VA  specialists  to  review  the  portion 
of  the  rating  schedule  that  addresses  eye 
conditions  in  order  to  formulate 
recommendations.  We  are  proposing  to 
adopt  many  of  the  recommendations  the 
contract  consultants  submitted. 
However,  we  do  not  propose  to  adopt 
recommendations  that  address  areas, 
such  as  frequency  of  examinations,  that 
are  clearly  beyond  the  scope  of  the 
contract  or  that  deal  with  issues  that 
affect  the  internal  consistency  of  the 
rating  schedule,  such  as  percentage 
evaluations.  Assignments  of  disability 


ratings  are  supposed  to  reflect  relative 
levels  of  economic  impairment,  and  the 
consultants  did  not  consider  eye 
disabilities  in  relation  to  the  other  parts 
of  the  rating  schedule  in  making  their 
recommendations.  Relevant 
recommendations  from  these 
individuals  are  discussed  below. 

We  determined  that  a  number  of 
gramumatical  changes  would  be  helpful 
in  eliminating  ambiguity  and  ensuring 
that  the  schedule  presents  the  rating 
criteria  for  listed  disabilities  as  precisely 
as  possible.  We  are  thus  proposing 
editorial  changes,  primarily  in  syntax 
and  punctuation,  throughout  this 
portion  of  the  schedule.  These  changes, 
which  will  not  be  addressed 
individually,  are  intended  to  clarify  the 
rating  criteria  and  represent  no 
substantive  amendment. 

For  VA  purposes,  the  evaluation  of 
visual  impairment  is  based  on 
impairment  of  visual  acuity,  visual 
field,  and  muscle  function.  General 
instructions  for  rating  these  disabilities 
are  currently  contained  in  §§  4.75 
through  4.84a  of  38  CFR,  and  in  notes 
appended  to  various  diagnostic  codes. 
The  material  is  randomly  organized, 
however,  and  we  propose  to  reorganize 
it  so  that  all  material  related  to  a  single 
issue  is  grouped  together.  We  propose  to 
reorganize  these  instructions  under  four 
topics:  (1)  General  considerations  for 
evaluating  visual  impairment;  (2)  Visual 
acuity;  (3)  Visual  fields;  and  (4)  Muscle 
function. 

We  propose  that  §  4.75,  "General 
■  considerations  for  evaluating  visual 
impairment,"  be  composed  of  six 
paragraphs:  (a)  Visual  impairment,  (b) 
Examination  for  visual  impairment,  (c) 
Service-connected  visual  impairment  of 
only  one  eye,  (d)  Maximum  evaluation 
for  visual  impairment  of  one  eye,  (e) 
Anatomical  loss  of  one  eye  witfiout 
prosthesis,  and  (f)  Special  monthly 
compensation. 

For  the  sake  of  clarity,  we  propose 
that  paragraph  (a),  "Visual  impairment," 
state  that  the  evaluation  of  visual 
impairment  is  based  on  impairment  of 
visual  acuity  (excluding  developmental 
errors  of  refraction),  visual  field,  and 
muscle  function. 

Proposed  paragraph  (b)  of  §  4.75, 
"Examination  for  visual  impairment,"  is 
derived  from  current  §§4.75  and  4.77 
and  the  notes  following  diagnostic  code 
6080  and  would  require  that  a  licensed 
optometrist  or  ophthalmologist  conduct 
the  examination  and  .that  the  examiner 
identify  the  disease,  injury,  or  other 
pathologic  process  responsible  for  any 
visual  impairment  found.  It  also  states 
that  examinations  for  the  evaluation  of 
visual  fields  or  muscle  function  will  be 
conducted  only  when  there  is  a  medical 


indication  of  disease  or  injury  that  may 
be  associated  with  visual  field  defect  or 
impaired  muscle  function.  It  also  states 
that  the  fundus  must  be  examined  with 
the  veteran's  pupils  dilated  (imless 
medically  contraindicated). 

The  method  of  evaluation  when 
visual  impairment  of  only  one  eye  is 
service-connected  is  not  specifically 
addressed  in  current  regulations.  We 
propose  to  add  paragraph  (c),  "Service- 
connected  visual  impairment  of  only 
one  eye,"  to  direct  that  when  visual 
impairment  of  only  one  eye  is  service- 
connected,  either  directly  or  by 
aggravation,  the  visual  acuity  of  the 
non-service-connected  eye  shall  be 
considered  to  be  20/40,  subject  to  the 
provisions  of  38  CFR  3.383(a)  (which 
directs  that  when  there  is  blindness  in 
one  eye  as  a  result  of  service-coimected 
disability  and  bUndness  in  the  other  eye 
as  a  result  of  non-service-connected 
disability,  compensation  is  payable  as  if 
both  were  service-connected).  This 
method  is  consistent  with  current  VA 
practice  in  detennining  the  level  of 
disability  when  only  one  eye  is  service- 
coimected.  The  approach  is  also 
consistent  with  VAOPGCPREC  32-97, 
in  which  the  General  Counsel  held  that, 
if  a  claimant  has  service-connected 
hearing  loss  in  one  ear  and  nonservice- 
coimected  hearing  loss  in  the  other  ear, 
the  hearing  in  the  ear  having 
nonservice-connected  loss  should  be 
considered  normal  for  purposes  of 
computing  the  service-connected 
disability  rating,  unless  the  claimant  is 
totally  deaf  in  both  ears.  In 
VAOPGCPREC  32-97,  the  General 
Coimsel  noted  that  the  statutory  scheme 
governing  VA  benefits  generally 
authorizes  compensation  for  service- 
connected  disabilities  only,  see  38 
U.S.C.  101  (13),  1110,  and  1131,  and 
does  not  permit  combination  of  ratings 
for  service-connected  and  nonservice- 
connected  disabilities  for  compensation 
purposes.  See  38  U.S.C.  1523 
(authorizing,  for  nonservice-connected 
pension  piuposes,  combination  of 
ratings  for  service-connected  and 
nonservice-connected  disabilities)  and 
1157  (authorizing  compensation  based 
on  the  combination  of  ratings  for 
service-connected  disabilities).  See  also 
38  CFR  3.323;  38  CFR  4.14  ("the  use  of 
manifestations  not  resulting  from 
service-connected  disease  or  injury  in 
establishing  the  service-connected 
evaluation  *   *   *  [is]  to  be  avoided."). 
Therefore,  we  propose  to  consider  the 
visual  acuity  of  the  nonservice- 
connected  eye  to  be  20/40,  the  level  of 
visual  acuity  that  warrants  a  zero- 
percent  evaluation,  so  that  any  loss  of 
visual  acuity  in  the  non-service- 


connected  eye  will  not  affect  the 
determination  of  the  level  of  disability 
for  the  service-connected  eye.  Adding 
the  provisions  of  paragraph  (c)  will 
remove  any  doubt  about  the  correct 
method  of  evaluation,  and  will  assure 
that  evaluations  will  be  consistent,  in 
cases  where  visual  impairment  of  only 
one  eye  is  service-connected. 

In  conjunction  with  the  addition  of 
paragraph  (c)  of  §  4.75,  we  propose  to 
remove  current  §4.78,  "Computing 
aggravation,"  which  states  that 
aggravation  of  preexisting  visual 
disability  will  be  determined  based 
upon  the  evaluation  of  vision  in  both 
eyes  before  and  after  suffering  the 
aggravation,  even  if  the  impairment  of 
vision  in  only  one  eye  is  service- 
coimected,  and  that  with  subsequent 
increase  in  the  disability  of  either  eye 
due  to  intercurrent  injury  or  disease  not 
associated  with  service,  the  basis  of 
compensation  will  be  the  condition  of 
the  eyes  before  suffering  the  subsequent 
increase.  This  section  is  not  consistent 
with  VA's  method  of  evaluating  visual 
impairment  incurred  in  service  in  one 
eye  only  nor  is  it  consistent  with  the 
statutory  scheme,  as  discussed  above. 
Furthermore,  its  application  may,  in 
some  cases,  result  in  a  higher  evaluation 
for  a  condition  that  is  aggravated  by 
service  than  for  an  identical  condition 
incurred  in  service,  and  this  is  simply 
not  equitable.  This  method  is  also 
inconsistent  with  the  method  of 
evaluating  other  paired  organs,  such  as 
the  hands,  where  only  the  service- 
connected  hand  is  evaluated,  regardless 
of  the  status  of  the  non-service- 
connected  hand,  again  subject  to  the 
provisions  of  38  CFR  3.383(a),  and 
where  the  same  method  is  used  for 
incurrence  as  for  aggravation.  For  these 
reasons,  we  propose  to  remove  the 
material  in  §  4.78  lu  favor  of  the  clear 
and  consistent  method  of  evaluation 
described  in  paragraph  (c). 

Proposed  paragrapn  (d)  of  §  4.75, 
"Maximum  evaluation  for  visual 
impairment  of  one  eye,"  is  derived  from 
current  §4.80,  "Rating  of  one  eye," 
which  states  that  the  combined  ratings 
for  disabilities  of  the  same  eye  should 
not  exceed  the  amount  for  total  loss  of 
vision  of  that  eye  unless  there  is 
enucleation  or  a  serious  cosmetic  defect 
added  to  the  total  loss  of  vision.  Some 
of  this  language — "disabilities  of  the 
same  eye,"  "total  loss  of  vision,"  and 
"serious  cosmetic  defect" — is  subjective 
or  ambiguous.  Since  some  disabilities 
(e.g.,  malignant  neoplasm)  that  may 
affect  only  one  eye  can  be  evaluated  up 
to  100  percent,  we  propose  to  change 
the  reference  to  "disabilities"  of  one  eye 
to  "visual  impairment"  of  one  eye  to 
clarify  that  it  is  only  an  evaluation  for 
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visual  im  aairment  that  is  limited  to  30 
percent,   n  place  of  "shall  not  exceed 
the  metximum,"  we  propose  to  use  the 
more  dir«ct  language  "shall  not  exceed 
30  percent,"  in  order  to  remove  any 
ambiguity.  Only  anatomical  loss  of  an 
eye  can  result  in  a  higher  evaluation 
(under  diagnostic  code  6063).  We 
further  pfopose  to  change  "serious 
cosmetic  defect"  to  "disfigurement," 
because  a  proposed  diagnostic  code 
(7800)  and  evaluation  criteria  for 
disfigurement  of  the  head,  face,  or  neck 
were  published  in  the  Federal  Register 
of  JanuarV  19. 1993  (See  58  FR  4969)  as 
part  of  the  revision  of  the  portion  of  the 
rating  sci  edule  that  addresses  the  skin, 
but  there  is  "no  diagnostic  code  that 
addressej  "serious  cosmetic  defect." 
Section  4.75(d)  is  therefore  proposed  to 
read  "Thu  evaluation  for  visual 
impairmc  nt  of  one  eye  shall  not  exceed 
30  percei  it  unless  there  is  anatomical 
loss  of  th}  eye.  The  evaluation  for  visual 
impairment  of  one  eye  may,  however,  be 
combined  with  evaluations  for  other 
disabilities,  e.g.,  disfigurement,  that  are 
not  baseq  on  visual  impairment." 

We  prdpose  that  paragraph  (e)  of 
§4.75,  "Anatomical  loss  of  one  eye  with 
inability  ko  wear  a  prosthesis,"  require 
that  evalmations  be  increased  by  10 
percent  v  rhen  there  is  anatomical  loss  of 
one  eye,  i  md  a  prosthesis  cannot  be 
worn.  Th  is  is  derived  from  material  in 
a  footnote  to  diagnostic  codes  6064, 
6065,  and  6066  concerning  the 
evaluatic^  for  anatomical  loss  of  one 
eye,  and  we  therefore  propose  to  delete 
that  portion  of  the  footnote  as 
redundaiit.  We  further  propose  to  add 
for  claritt  a  statement  that  the 
maximum  evaluation  shall  not  exceed 
100  percent. 

We  propose  that  paragraph  (f)  of 
§4.75,  "i  pecial  monthly 
compensition,"  direct  the  rating  agency 
to  refer  t((  38  CFR  3.350  to  determine 
whether  the  veteran  may  be  entitled  to 
special  nlonthly  compensation  (SMC). 
liiis  is  sanilar  to  instructions  we  have 
placed  in  other  revised  portions  of  the 
rating  schedule  where  there  is  potential 
entitlement  to  special  monthly 
compensfation.  e.g.,  in  the  portion  that 
addressed  gynecological  conditions  and 
disorder!  of  the  breasts.  This  is  intended 
as  an  ad(  itional  reminder  to  the  rating 
agency  t(  i  assure  that  SMC  is  assigned 
when  wa  rranted. 

We  pnipose  that  §§  4.76,  4.77,  and 
4.78  add  "ess  impairment  of  visual 
acuity,  v  sual  fields,  and  muscle 
function  respectively,  with  each  section 
containing  subsections  that  address 
examina  ions  and  evaluations  of  the 
impairm  mts,  as  discussed  in  more 
detail  be  ow. 


We  propose  that  §  4.76,  "Visual 
acuity,"  derived  from  material  currently 
found  in  §§4.75  and  4.84,  plus  M21-1, 
Part  VI,  consist  of  two  paragraphs:  (a) 
Examination  of  visual  acuity  and  (b) 
Evaluation  of  visual  acuity. 

We  propose  that  paragraph  (a)  of 
§  4.76,  which  is  based  on  ciurent  §  4.75. 
require  that,  to  be  adequate  for  VA 
purposes,  uncorrected  and  corrected 
visual  acuity  for  distance  and  near  be 
recorded,  as  determined  using  Snellen's 
test  type  or  its  equivalent. 

We  propose  two  subparagraphs  under 
proposed  paragraph  (b)  of  §  4.76, 
"Evaluation  of  visual  acuity." 
SubparagrafJh  (1)  would  require  that 
visual  acuity  be  generally  evaluated  on 
the  basis  of  corrected  distance  vision. 
However,  when  the  lens  required  to 
correct  distance  vision  in  the  poorer  eye 
differs  by  more  than  three  diopters  from 
the  lens  required  to  correct  distance 
vision  in  the  better  eye,  and  the 
difference  is  not  due  to  a  congenital/ 
developmental  refractive  error,  the 
visual  acuity  of  the  poorer  eye  for 
evaluation  purposes  shall  be  either  its 
uncorrected  visual  acuity  or  its  visual 
acuity  as  corrected  by  a  lens  that  does 
not  differ  by  more  than  three  diopters 
from  the  lens  needed  for  correction  of 
the  other  eye,  whichever  results  in  the 
better  combined  visual  acuity.  The 
current  schedule  has  similar  provisions 
but  uses  a  four-diopter,  rather  than  a 
three-diopter,  difference,  and  refers  only 
to  spherical  correction.  We  propose  to 
use  three  diopters  of  difference  instead 
of  four  because  our  contract  consultants 
suggested  that,  since  three  diopters  of 
difference  would  cause  a  patient  to  be 
symptomatic,  requiring  a  four-diopter 
difference  is  too  stringent.  The 
consultants  further  pointed  out  that  the 
astigmatism  that  underlies  this  disorder 
may  require  cylindrical,  as  well  as 
spherical,  correction,  and  we  therefore 
propose  to  delete  the  language  referring 
to  spherical  correction. 

Paragraph  (b)(2)  of  §  4.76  would  direct 
that,  as  long  as  the  individual 
customarily  wears  contact  lenses,  VA 
evaluate  visual  acuity  for  eyes  affected 
by  a  corneal  disorder  that  results  in 
severe  irregular  astigmatism  that  can  be 
improved  more  by  contact  lenses  than 
by  eyeglass  lenses,  as  corrected  by 
contact  lenses.  The  current  §4.75  states 
that  the  best  distant  vision  obtainable 
after  best  correction  by  glasses  shall  be 
the  basis  of  rating  except  in  cases  of 
keratoconus  in  which  contact  lenses  are 
medically  required.  However,  on  the 
recommendation  of  oiu'  contract 
consultants,  we  propose  to  include 
corneal  disorders  other  than 
keratoconus,  if  they  also  result  in 
astigmatism  where  contact  lenses  are 


more  useful  for  correction  than 
eyeglasses.  We  propose  to  remove  the 
requirement  that  contact  lenses  be 
"medically  required"  in  order  to  use 
this  method  of  evaluation,  in  favor  of  a 
requirement  that  it  be  used  only  if 
contact  lenses  improve  visual  acuity 
better  than  eyeglass  lenses,  and  if  the 
individual  customarily  wears  contact 
lenses  (because  some  patients  cannot 
wear  contact  lenses  even  though  they 
would  improve  their  vision).  This 
provision  assures  an  accurate 
assessment  of  corrected  vision  for  those 
with  a  cornea  that  is  scarred  or 
irregularly  shaped,  and  in  whom 
individually  fitted  contact  lenses 
provide  the  best  visual  acuity. 

Paragraph  (b)(3)  of  §4.76  would 
require  that  in  cases  where  the  examiner 
reports  a  difference  equal  to  two  or  more 
scheduled  steps  between  near  and 
distance  corrected  vision,  with  the  near 
vision  being  worse,  the  examination 
must  include  at  least  two  recordings  of 
near  and  distance  corrected  vision  and 
an  explanation  of  the  reason  for  the 
difference.  We  propose  to  require  two 
recordings  of  visual  acuity  and  an 
explanation  of  the  cause  of  the 
difference  between  near  and  distance 
vision  to  assure  that  the  presence  of 
such  a  difference,  which  is  very 
imusual,  is  confirmed  and  that  any 
pathologic  condition  responsible  for  the 
difference  is  diagnosed.  Current  §  4.84 
states  that  when  there  is  a  substantial 
difference  between  the  near  and  distant 
corrected  vision,  the  case  should  be 
referred  to  the  Director,  Compensation 
and  Pension  Service.  We  propose  to 
specify  a  difference  of  two  or  more 
scheduled  steps  because  our  medical 
consultants  stated  that  amount  would  be 
considered  a  "substantial"  difference, 
and  this  more  objective  standard  will 
assure  consistency  in  determining 
which  cases  require  application  of  this 
special  provision.  Evaluations  of  visual 
acuity  are  ordinarily  based  on  distance 
vision,  and  distance  vision  is  normally 
very  similar,  if  not  identical,  to  near 
vision.  Since  that  is  not  true  of  these 
cases,  and  because  near  vision  is  so 
important  for  many  tasks,  we  propose  to 
adjust  the  evaluation  for  distance  vision 
in  these  cases.  In  order  to  assure 
consistent  and  fair  evaluations  in  these 
cases  without  the  need  to  refer  them  to 
the  Director  of  the  Compensation  and 
Pension  Service,  we  propose,  after 
consultation  with  licensed  optometrists 
and  ophthalmologists,  that  evaluation 
be  made  as  if  distance  vision  were  one 
step  poorer  than  measured,  which, 
while  recognizing  that  distance  vision  is 
the  principal  basis  of  the  evaluation  of 
visual  acuity,  will  approximately 
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compensate  for  the  additional  loss  of 
near  vision  in  these  cases. 

We  propose  that  §4.77,  "Visual 
Fields,"  be  composed  of  three 
paragraphs:  (a)  Examination  of  visual 
fields,  (b)  Evaluation  of  visual  fields, 
and  (c)  Combination  of  visual  field 
defect  and  decreased  visual  acuity. 

Paragraph  (aj  of  §4.77,  "Examination 
of  visual  fields,"  derived  from  ciurent 
§  4.76,  Examination  of  field  vision, 
would  require  use  of  a  Goldmann 
kinetic  perimeter  or  equivalent  kinetic 
method  to  measure  visual  fields.  We 
propose  to  revise  the  language,  for  the 
sake  of  accuracy,  by  changing  the 
requirement  for  using  a  3mm.  white  test 
object  to  one  for  using  a  standard  target 
size  and  liuninance  (Goldmann 
equivalent  (in/4e).  This  equivalent  is  a 
test  object  with  an  area  of  4mm2, 
average  diameter  of  0.43  degrees  visual 
angle,  and  zero  decibels  of  attenuation 
of  luminance  (maximum  brightness  for 
the  Goldmann  perimeter).  Although  the 
static  (automated,  computerized) 
perimeter  is  now  in  common  use,  the 
visual  fields  measiued  by  the  static  and 
kinetic  methods  are  not  always 
comparable,  and  standards  remain 
uncertain,  despite  ongoing  research  on 
this  subject.  Until  there  are  reliable 
standards  for  comparing  the  results  from 
static  and  kinetic  perimetry,  we  propose 
to  retain  the  requirement  for  the  use  of 
Goldmann  kinetic  perimetry,  which  is 
more  reliable  than  the  alternatives. 

Paragraph  (b)  of  §4.77,  "Evaluation  of 
visual  fields,"  derived  from  current 
§  4.76a,  "Computation  of  average 
concentric  contraction  of  visual  fields," 
would  establish  the  method  for 
determining  the  extent  of  concentric 
visual  field  defect  by  measuring  the 
remaining  visual  field  in  the  eight 
principal  meridians  (horizontal, 
vertical,  and  main  diagonals)  and 
averaging  them.  We  propose  to  remove 
the  example  in  current  §  4.76a  since,  in 
our  judgment,  it  is  xuuiecessary.  We 
propose  to  delete  the  statement  from 
§  4.76  that  concentric  contraction  to  five 
degrees  or  less  is  the  equivalent  of  5/200 
visual  acuity  because  this  information  is 
included  imder  diagnostic  code  6080 
(visual  field  defects)  and  there  is  no 
need,  nor  would  it  serve  any  useful 
purpose,  to  repeat  it  in  §4.76. 

We  propose  that  paragraph  (c)  of 
§  4.77,  "Combination  of  visual  field 
defect  and  decreased  visual  acuity," 
direct  how  to  determine  the  evaluation 
when  both  visual  acuity  and  visual  field 
are  impaired  in  one  or  both  eyes.  VA's 
Adjudication  Manual,  M21-1,  Part  VI, 
ciorrently  directs  that  such  cases  be 
referred  to  the  Director  of  the 
Compensation  and  Pension  Service  for 
evaluation.  We  propose  that  the 


percentage  evaluation  for  visual  acuity 
and  for  visual  field  loss  each  be 
determined  and  then  combined  under 
38  CFR  4.25  (Combined  ratings  table). 
This  change  is  consistent  with  the 
method  of  combining  disabilities 
elsewhere  in  the  body,  which  is  allowed 
as  long  as  the  same  disability  is  not 
evaluated  twice,  and  would  eliminate 
the  need  to  refer  these  cases  to  the 
Director  of  the  Compensation  and 
Pension  Service.  It  would  provide  a  fair 
and  consistent  method  of  evaluation 
that  takes  into  account  both  facets  of 
visual  impairment. 

We  propose  that  §4.78,  "Muscle 
function,"  be  composed  of  two 
paragraphs:  (a)  Examination  of  muscle 
function,  and  (b)  Evaluation  of  muscle 
function. 

Paragraph  (a)  of  §4.78,  "Examination 
of  muscle  function,"  derived  from 
current  §  4.77,  would  require  that  the 
Goldmann  perimeter  be  used  to  measure 
muscle  function  and  that  the  areas  of 
diplopia  be  charted.  We  propose  to 
delete  as  unnecessary  the  statement  that 
impairment  of  muscle  function  is  to  be 
supported  by  record  of  actual 
appropriate  pathology  because  §  4.75(b) 
includes  a  requirement  that  the  disease, 
injiuy,  or  other  pathologic  process 
responsible  for  any  visual  impairment 
found  must  be  identified  and  that 
examinations  for  the  evaluation  of 
visual  fields  or  muscle  function  will  be 
conducted  only  when  there  is  a  medical 
indication  of  disease  or  injiuy  that  may 
be  associated  with  visual  field  defect  or 
impaired  muscle  function.  Section 
4.75(b)  is  sufficient,  in  our  judgment,  to 
assiue  that  the  imderlying  pathology  is 
identified. 

Paragraph  (b)  of  §4.78,  "Evaluation  of 
muscle  function,"  would  establish  a 
revised  method  of  evaluating  muscle 
function  when  another  type  of  visual 
impairment  is  also  present.  Ciurent  note 
(2)  following  diagnostic  code  6090  states 
that  an  evaluation  for  diplopia  will  be 
applied  to  only  one  eye  and  may  not  be 
combined  with  an  evaluation  for 
decreased  visual  acuity  or  visual  field 
loss  in  the  same  eye.  It  further  states 
that  when  both  diplopia  and  decreased 
visual  acuity  or  visual  field  loss  are 
present  in  both  eyes,  the  evaluation  for 
diplopia  shall  be  assigned  to  the  poorer 
eye,  and  the  evaluation  for  either 
corrected  visual  acuity  or  contraction  of 
visual  field  to  the  better  eye.  It  does  not 
address  the  situation  where  diplopia  is 
present,  and  another  type  of  visual 
impairment  is  present  in  only  one  eye. 
Under  the  current  method,  lower 
evaluations  may  result  when  the 
diplopia  is  taken  into  account  in  the 
evaluation  than  when  it  is  not,  unless 
the  diplopia  is  very  severe.  VA's  manual 


for  adjudication  procedures,  M21-1, 
states  that  this  method  is  to  be  used 
only  if  it  would  be  advantageous  to  the 
veteran. 

For  the  sake  of  equitable  and  fair 
evaluations,  we  propose,  after 
consultation  with  licensed  optometrists 
and  ophthalmologists,  that 
subparagraph  (1)  establish  the  following 
method  of  evaluating  diplopia,  whether 
associated  with  imilatei^  or  bilateral 
impaired  visual  acuity  or  visual  field. 
We  propose  that,  for  the  poorer  eye  (or 
the  affected  eye,  if  only  one  eye  is 
service-connected),  the  rating  agency 
assign  a  level  of  visual  acuity  (for 
decreased  visual  acuity  or  visual  field 
defect  expressed  as  a  level  of  visual 
acuity)  one  step  poorer  than  it  would  be 
otherwise,  if  the  evaluation  for  diplopia 
under  diagnostic  code  6090  is  20/70  or 
20/100;  a  level  two  steps  poorer  if  the 
evaluation  for  diplopia  is  20/200  or  15/ 
200;  and  a  level  three  steps  poorer  if  the 
evaluation  for  diplopia  is  5/200.  The 
adjusted  level,  however,  could  not 
exceed  5/200.  The  percentage 
evaluation  would  then  be  determined 
vmder  diagnostic  codes  6064  through 
6066,  using  the  adjusted  visual  acuity 
for  the  poorer  eye  (or  the  affected  eye), 
and  the  corrected  visual  acuity  for  the 
better  eye.  Under  this  method,  the 
severity  of  diplopia  would  correlate 
with  the  evaluation  level,  with  the 
higher  evaluation  assigned  when  the 
diplopia  is  worse,  and  the  adjusted 
evaluation  could  never  be  lower  than 
one  that  doesn't  take  diplopia  into 
account,  as  can  happen  imder  the 
current  method.  An  evaluation  for 
diplopia  of  20/40,  assigned  when 
diplopia  affects  only  vision  at  31  to  40 
degrees  on  upward  gaze,  would  have  no 
effect  on  the  overall  evaluation.  This 
method  allows  a  full  range  of  evaluation 
for  visual  impairment  of  a  single  eye, 
but  does  not  exceed  it.  Unlike  the 
ciurent  schedule  provision,  it  also 
provides  a  method  of  evaluating  visual 
impairment  when  both  diplopia  and 
loss  of  visual  acuity  are  present  in  only 
one  eye,  or  when  they  are  present  in 
both  eyes,  but  only  one  eye  is  service- 
coimected. 

The  current  schedule  contains  a 
statement  that  diplopia  which  is 
occasional  or  correctable  is  not 
considered  a  disability.  Since  this  fact  is 
pertinent  to  the  issue  of  service 
connection  for  diplopia,  but  has  no 
bearing  on  evaluation,  including  it  in 
the  rating  schedule  is  unnecessary  and 
inappropriate. 

Paragraph  (b)(2)  of  §4.78,  derived 
from  §4.77  and  the  third  note  following 
diagnostic  code  6090,  would  define 
impairment  of  muscle  function  and 
establish  the  procedure  for  evaluating 


252S0 


Federal  Register /Vol.  64,  No.  90 /Tuesday,  May  11,  1999 /Proposed  Rules 


diplopia  when  the  affected  field  extends 
beyond  i  nore  than  one  quadrant  or  range 
of  degrees. 

Paragifaph  (b)(3)  of  §  4.78.  derived 
from  nol  e  (4)  following  diagnostic  code 
6090,  would  require  that  the  evaluation 
for  diplopia  under  diagnostic  code  6090 
be  increi  ised  to  the  next  higher 
evaluatii  in  provided  in  the  rating 
scheduh  whenever  diplopia  exists  in 
separate  areas  of  the  same  eye. 

Currei  it  §  4.79,  "Loss  of  use  of  one 
eye,  hav  ng  onlv  light  perception," 
duplicat  ;s  38  CFR  3.350(a)(4),  (b)(2)  and 
(b)(3).  w  lich  reflect  statutory  criteria  for 
entitlemsnt  to  special  monthly 
compeniation.  Because  it  is  redundant, 
we  prop  )se  to  delete  §  4.79  in  favor  of 
a  footno  e  following  diagnostic  codes 
6066  an(  I  6080  referring  the  rating 
agency  t )  §  3.350. 

We  pDpose  to  delete  current  §§4.80 
and  4.84  and  the  notes  following  the 
diagnost  ic  codes  in  these  sections 
because  the  material  will  be  moved  to 
proposed  §§4.75  through  4.78. 

Current  Table  IV,  "Table  for  Rating 
Bilateral  Blindness  or  Blindness 
Combined  with  Hearing  Loss  with 
Dictator' s  Code  and  38  CFR  Citations." 
is  a  char :  displaying  SMC  codes  to  be 
used  by  iie  rating  agency  when 
dictating  rating  decisions  for 
transcrij  tion.  The  dictator's  rating  codes 
have  be€  n  changed  since  they  were  first 
publishc  d  in  Table  IV,  and  they  appear 
in  their  i  lurrent  form  in  Appendix  A  of 
Part  I  of  M21-1,  VA's  Adjudication 
Procedures  Manual.  This  chart's  only 
purpose  is  to  simplify  the  process  of 
dictatinj  ratings  to  a  transcription  imit. 
Since  it  las  no  bearing  on  the 
evaluatii  )n  of  disabilities,  and  contains 
no  polic  ^  guidelines  which  rating 
agencies  must  follow,  we  propose  to 
delete  T  ible  fV  from  the  rating 
schedule. 

Currei  it  Table  V,  "Ratings  for  Central 
Visual  /  cuity  Impairment,"  repeats  the 
evaluations  and  diagnostic  codes  for 
impaired  visual  acuity  in  chart  form. 
Since  diignostic  codes  6061  through 
6066  est  iblish  evaluation  criteria  in  a 
format  v  rhich  is  consistent  with  the  rest 
of  the  rating  schedule,  we  propose  to 
delete  T  ible  V  as  redundant  and 
unneces  sary  for  any  regulatory  piupose. 
Since  ci  rrent  §  4.83a  explains  how  to 
use  Tabi  e  V,  we  also  propose  to  remove 
§  4.83a.  Ilurrent  §4.83  expleiins  how  to 
record  r  itings  for  impairment  of  central 
visual  ai  :uity,  and  it  is  therefore  directed 
more  at  jxaminers  than  at  rating 
agencies .  Since  the  method  described  is 
standarc  ,  we  propose  to  delete  that 
section ;  is  unnecessary. 

Uveits.  keratitis,  scleritis,  fritis, 
cyclitis.  choroiditis,  retinitis,  recent 
intra-oc  ilar  hemorrhage,  detachment  of 


retina,  and  unhealed  eye  injury 
(diagnostic  codes  6000  through  6009) 
are  cmrently  evaluated  at  levels  of  10  to 
100  percent  based  on  impairment  of 
visual  acuity  or  field  loss,  pain,  rest- 
requirements,  or  episodic  incapacity, 
combining  an  additional  rating  of  10 
percent  during  continuance  of  active 
pathology.  We  propose  a  revised  set  of 
evaluation  criteria  in  the  form  of  a 
general  rating  formula  following 
diagnostic  code  6009.  We  propose  that 
evaluation  be  based  either  on  visual 
impairment  or  on  incapacitating 
episodes,  whichever  results  in  a  higher 
evaluation.  We  propose  to  define  an 
incapacitating  episode,  for  VA  purposes, 
as  one  requiring  bedrest  and  treatment 
by  a  physician  or  other  healthcare 
provider.  We  propose  to  establish 
evaluation  levels  of  10,  20,  40,  and  60 
percent  based  on  incapacitating 
episodes,  in  order  to  accommodate  this 
broad  group  of  conditions  with  the 
potential  for  a  wide  range  of  length  of 
periods  of  incapacitation.  We  propose 
an  evaluation  of  60  percent  with 
incapacitating  episodes  of  at  least  six 
weeks  total  duration  per  year;  of  40 
percent  with  incapacitating  episodes  of 
at  least  four  weeks,  but  less  than  six 
weeks,  total  duration  per  year;  of  20 
percent  with  incapacitating  episodes  of 
at  least  two  weeks,  but  less  than  four 
weeks,  total  duration  per  year;  and  of  10 
percent  with  incapacitating  episodes 
total  of  at  least  one  week,  but  less  than 
two  weeks,  total  duration  per  year. 
These  criteria  are  clearer  and  more 
objective  than  current  criteria,  and  will 
allow  the  extent  of  incapacitating 
episodes  to  be  consistently  taken  into 
account. 

We  propose  to  change  the  terminology 
in  several  diagnostic  codes  to  reflect 
ciurent  medical  usage,  in  accord  with 
suggestions  by  our  consultants.  We 
propose  to  change  the  title  of  diagnostic 
code  6000,  "uveitis,"  to 
"choroidopathy."  because  the  term 
"choroidopathy"  includes  pathological 
conditions  of  the  choroid  other  than 
inflammation,  and  also  encompasses  the 
subcategories  of  uveitis,  iritis,  cyclitis, 
and  choroiditis.  We  therefore  propose  to 
delete  diagnostic  codes  6003  (iritis), 
6004  (cyclitis),  and  6005  (choroiditis), 
since  they  are  included  in  diagnostic 
code  6000.  Similarly,  we  propose  to 
change  the  title  of  diagnostic  code  6001 , 
"keratitis,"  to  "keratopathy."  a  broader 
category  that  includes  corneal 
conditions  other  than  inflammation,  and 
the  title  of  diagnostic  code  6006, 
"retinitis,"  to  "retinopathy  or 
maculopathy,"  broader  terms  that 
encompass  not  only  retinitis  but  other 
retinal  and  macular  diseases  and 


degenerations,  for  the  same  reason.  We 
propose  to  revise  the  title  of  diagnostic 
code  6007  (hemorrhage,  intra-ocular, 
recent)  to  "intra-ocular  hemorrhage" 
because  both  recent  (or  acute)  and 
chronic  intra-ocular  hemorrhage  may  be 
disabling.  We  propose  to  edit  the  title  of 
diagnostic  code  6010  (tuberculosis  of 
eye)  and  to  correct  an  erroneous 
reference  to  codes  under  which  inactive 
tuberculosis  of  the  eye  is  evaluated.  The 
current  schedule  refers  to  §§  4.88b  and 
4.89.  but  §  4.88b  was  redesignated 
§  4.88c  in  a  separate  rulemaking,  and 
the  correct  section  references  are  now 
4.88c  and  4.89.  We  propose  to  simplify 
the  title  of  diagnostic  code  6011  from 
"retina,  localized  scars,  atrophy,  or 
irregularities  of,  centrally  located,  with 
irregular,  duplicated,  enlarged  or 
diminished  image"  to  "retinal  scars, 
atrophy,  or  irregularities."  We  propose 
to  retain  a  ten-percent  evaluation  imder 
diagnostic  code  6011  for  localized  scars, 
atrophy,  or  irregularities  that  are 
centrally  located  and  that  result  in  an 
irregular,  duplicated,  enlarged,  or 
diminished  image.  Evaluation  of  these 
conditions  would  otherwise  be  based  on 
visual  impairment,  as  defined  in 
proposed  §  4.75(a). 

We  propose  to  revise  the  title  of 
diagnostic  code  6012,  "glaucoma, 
congestive  or  inflammatory,"  to  "angle- 
closure  glaucoma,"  the  current  medical 
term  for  the  condition.  For  the  same 
reason,  we  propose  to  change  the  title  of 
diagnostic  code  6013,  "glaucoma, 
simple,  primary,  noncongestive,"  to 
"open-angle  glaucoma." 

Diagnostic  code  6012,  angle-closure 
glaucoma,  is  currently  evaluated  either 
as  iritis  (diagnostic  code  6003)  or  by 
rating  at  100  percent  if  there  are 
"frequent  attacks  of  considerable 
duration;  diu-ing  continuance  of  actual 
total  disability."  "Frequent"  and 
"considerable"  are  subjective  terms  that 
are  susceptible  to  different 
interpretations.  In  addition,  these 
criteria  are  difficult  to  apply  because 
acute  attacks  are  usually  of  short 
duration,  and  it  is  unlikely  that  an 
examination  for  disability  could  be 
scheduled  and  conducted  during  such 
an  attack.  Therefore,  we  propose  to 
evaluate  this  condition  similarly  to 
diagnostic  codes  6000  through  6009, 
based  either  on  visual  impairment  or  on 
incapacitating  episodes,  whichever 
results  in  a  higher  evaluation.  Because 
ill  some  cases  this  condition  is 
characterized  primarily  by  frequent  and 
sometimes  prolonged  intermittent 
episodes  of  incapacitation,  we  propose 
to  provide  a  wide  range  of  evaluations — 
from  20  to  60  percent — based  on 
incapacitating  episodes.  We  also 
propose  to  establish  a  ten-percent 


Federal  Register / Vol.  64.  No.  90 /Tuesday.  May  11,  1999 /Proposed  Rules 


25251 


minimum  evaluation  if  continuous 
medication  is  required.  A  minimum 
evaluation  is  not  warranted  if  there  is  no 
visual  impairment  and  no  treatment  is 
needed  other  than  frequent  observation. 
We  propose  these  more  objective  criteria 
in  order  to  provide  clearer  guidance  on 
evaluation  and  to  assure  more 
consistent  evaluations.  With  these 
criteria,  the  direction  to  rate  as  iritis  is 
not  needed,  and  we  propose  to  delete  it. 

Diagnostic  code  6013,  open-angle 
glaucoma,  is  currently  evaluated  on 
impairment  of  visual  acuity  or  field  loss, 
with  a  minimum  evaluation  of  ten 
percent.  We  propose  that  it  be  evaluated 
on  visual  impairment,  which  will  allow 
consideration  of  impairment  of  visual 
acuity,  visual  field,  or  muscle  function, 
with  a  ten-percent  minimum  evaluation 
if  continuous  medication  is  required  A 
minimum  evaluation  is  not  warranted  if 
there  is  no  visual  impairment  and  no 
treatment  is  needed  other  than  frequent 
observation. 

We  propose  to  update  the  term  "new 
growth"  to  "neoplasm"  in  the  titles  of 
diagnostic  codes  6014  and  6015,  which 
address  malignant  and  benign  eye 
tumors,  respectively. 

Malignant  neoplasms  (diagnostic  code 
6014)  are  now  evaluated  at  100  percent 
pending  completion  of  siu^ery  or  other 
indicated  treatment,  and,  when  healed, 
are  rated  on  residuals.  However,  not  all 
malignant  neoplasms  of  the  eye  are 
totally  disabling  or  require  treatment 
that  is  totally  disabling  for  a  period  of 
time.  For  example,  eye  malignancies 
such  as  iris  melanoma  and  choroid 
melanoma  often  require  no  treatment 
other  than  observation,  even  though 
they  are  malignant  on  pathology 
examination.  We  therefore  propose  to 
evaluate  malignancies  of  the  eyeball 
similar  to  the  way  we  proposed  to 
evaluate  skin  malignancies  (published 
in  the  Federal  Register  of  January  19, 
1993  [See  58  FR  4969)).  If  a  malignant 
neoplasm  of  the  eyeball  requires  therapy 
that  is  comparable  to  that  used  for 
internal  malignancies,  i.e.,  systemic 
chemotherapy.  X-ray  therapy  more 
extensive  than  to  the  eye,  or  surgery 
more  extensive  than  enucleation,  a  100 
percent  evaluation  would  be  assigned 
from  the  date  of  onset  of  treatment,  and 
would  continue,  with  a  mandatory  VA 
examination  six  months  following  the 
completion  of  such  antineoplastic 
treatment,  and  any  change  in  evaluation 
based  upon  that  or  any  subsequent 
examination  would  be  subject  to  the 
effective  date  provisions  of  §  3.105(e).  If 
there  has  been  no  local  recurrence  or 
metastasis,  evaluation  would  then  be 
made  on  residuals.  These  revisions  are 
similar  to  those  now  in  effect  for 
malignant  neoplasms  in  several  revised 


sections  of  the  rating  schedule  (e.g., 
gynecological  conditions  and  disorders 
of  the  breast,  respiratory  system, 
endocrine  system).  If  treatment  is 
confined  to  the  eye,  the  provisions  for 
a  100  percent  evaluation  would  not 
apply.  If  no  treatment  other  than 
observation  is  required,  we  propose  that 
evaluation  be  made  by  separately 
evaluating  visual  impairment  and 
nonvisual  impairment,  e.g., 
disfigiu-ement  (diagnostic  code  7800), 
and  combining  the  evaluations  imder 
§4.25.  In  our  judgment,  neoplasms  that 
require  only  periodic  observation, 
without  surgical  or  other  medical 
intervention,  are  not  totally  disabling 
and  therefore  do  not  warrant  the  total 
evaluation  ordinarily  provided  for 
malignant  neoplasms.  If  treatment 
comparable  to  that  for  internal 
malignancies  is  needed,  eye 
malignancies  would  be  evaluated  in  the 
same  manner  as  internal  malignancies 
requiring  treatment. 

Benign  neoplasms  (diagnostic  code 
6015)  are  currently  evaluated  on 
impaired  vision,  with  a  minimum 
evaluation  of  10  percent,  and  healed 
benign  neoplasms  are  rated  on 
residuals.  A  standard  ophthalmology 
text,  (Frank  W.  Newell,  M.D., 
Ophthalmology  Principles  and 
Concepts,  p.  207,  7th  ed.  1992), 
indicates  no  specific  impairment  due  to 
benign  neoplasms,  and  no  need  for 
continuing  medication.  A  minimimi 
evaluation  for  all  cases  is  therefore  not 
warranted,  and  we  propose  to  remove  it. 
We  propose  that  evaluation  be  based  on 
visual  impairment,  with  that  evaluation 
to  be  combined  with  an  evaluation  for 
any  nonvisual  impairment,  e.g., 
disfigurement.  These  criteria  better 
encompass  the  impairments  that  may 
result  from  benign  neoplasms.  We 
propose  to  revise  the  tide  of  diagnostic 
code  6015  from  "new  growths,  benign 
(eyeball  and  adnexa,  other  than 
superficial)"  to  "benign  neoplasms  (of 
eyeball  and  adnexa)"  because  without 
the  requirement  for  a  minimum 
evaluation,  the  distinction  between 
superficial  and  other  types  of  benign 
neoplasm  is  not  relevant. 

We  propose  to  edit  the  title  of 
diagnostic  code  6017,  "conjunctivitis, 
trachomatous,  chronic"  to 
"trachomatous  conjunctivitis"  and  the 
title  of  diagnostic  code  6018, 
"conjunctivitis,  other,  chronic"  to 
"chronic  conjunctivitis 
(nontrachomatous)."  Evaluations  of 
healed  trachomatous  and 
nontrachomatous  conjunctivitis  are 
currently  based  on  residuals,  with  a 
zero-percent  evaluation  if  there  are  no 
residuals.  We  propose  to  remove  the 
zero-percent  evaluation  level.  38  CFR 


4.31  provides  for  a  zero-percent 
evaluation  in  all  cases  when  the  criteria 
for  a  compensable  evaluation  is  not  met, 
which  obviates  the  need  to  include  zero- 
percent  evaluation  criteria  in  this  case. 
Active  trachomatous  conjunctivitis  is 
currently  evaluated  on  impairment  of 
visual  acuity,  with  a  minimum 
evaluation  of  30  percent  while  there  is 
active  pathology;  other  forms  of  active 
conjunctivitis  are  evaluated  at  10 
percent  when  there  are  "objective 
symptoms."  We  propose  to  change 
"objective  symptoms"  to  "objective 
findings,  such  as  red,  thick 
conjunctivae,  mucous  secretion,  etc." 
under  diagnostic  code  6018,  since 
symptoms  are,  by  definition,  subjective, 
and  to  change  "healed"  to  "inactive" 
because  conjunctivitis  may  be  active 
intermittently.  We  propose  that  inactive 
trachomatous  conjimctivitis  and 
inactive  chronic  conjunctivitis  be 
evaluated  on  residuals,  such  as  visual 
impairment,  disfigiu^ment  (diagnostic 
code  7800),  etc.  Our  contract 
consultants  suggested  that  these 
categories  of  conjunctivitis  be  combined 
because  of  the  rarity  of  trachoma. 
Because  trachoma  is  much  more  severe 
than  most  other  types  of  chronic 
conjtmctivitis  and  often  leads  to 
blindness,  it  warrants  a  30-percent 
minimum  evaluation,  when  active,  an 
evaluation  level  that  cannot  be  justified 
for  other  types  of  conjimctivitis.  Since 
we  must  assvu^  appropriate  evaluations 
for  these  disparate  conditions,  we  do 
not  propose  to  adopt  the  consultants' 
suggestion. 

Ptosis  (diagnostic  code  6019)  is 
ciurently  evaluated  equivalent  to  visual 
acuity  of  5/200  whenever  the  pupil  is 
wholly  obscured,  equivalent  to  20/100  if 
the  pupil  is  one-half  or  more  obscured, 
and  on  disfigurement  if  less  than  one- 
half  of  the  pupil  is  obscxu-ed.  The  extent 
to  which  a  pupil  is  obsciu-ed  can  be 
difficult  to  determine  reliably,  and  an 
evaluation  for  ptosis  based  directly  on 
visual  impairment  was  recommended 
by  our  contract  consultants.  We  propose 
to  adopt  their  suggestion  and,  in  the 
absence  of  visual  impairment,  base 
evaluation  on  disfigiu°ement  (diagnostic 
code  7800). 

Oiu  contract  consultants 
recommended  that  we  add  a  note 
providing  an  alternative  evaluation  as 
disfigurement  (diagnostic  code  7800)  for 
ectropion  (diagnostic  code  6020), 
entropion  (diagnostic  code  6121), 
lagophthalmos  (diagnostic  code  6022), 
eyebrows,  loss  of  complete,  unilateral  or 
bilateral  (diagnostic  code  6023), 
eyelashes,  loss  of,  complete,  unilateral 
or  bilateral  (diagnostic  code  6024).  and 
epiphora  (diagnostic  code  6025).  The 
diagnosis  of  one  of  these  conditions  is 
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sufficier  t  to  assign  the  current 
percenta  ge  evaluations  because  the 
diagnosi  5  itself  implies  the  presence  of 
some  de  ;ree  of  disfigurement,  which  is 
the  prim  ary  basis  of  these  evaluations. 
Since  an  evaluation  for  disfigurement  is 
encompi  ssed  in  the  percentages 
providec  ,  the  suggested  note  would  be 
redundait,  and  we  do  not  propose  to 
adopt  th ;  consultants'  suggestion. 

We  pr  )pose  to  change  the  title  of 
diagnost  c  code  6025  from  "epiphora" 
to  "disoi  ders  of  the  lacrimal  apparatus 
(epiphou,  dacryocystitis,  etc.)"  because 
all  disorders  of  the  lacrimal  apparatus 
are  evali  ated  in  the  same  way,  and  they 
common  [y  occur  together.  In 
conjunction  with  this  change,  we 
propose  p  delete  dacryocystitis 
(diagnosiic  code  6031),  as  our 
consultants  suggested,  because  it  will  be 
includec  under  diagnostic  code  6025. 

We  pr  ipose  to  change  the  title  of 
diagnost  c  code  6026  from  "neuritis, 
optic",  to  "optic  neuropathy",  a  broader 
term  tha  includes  conditions  other  than 
inflamm  ition  of  the  optic  nerve.  It  is 
likely  thi  it  optic  nerve  conditions  other 
than  neu  ritis  are  ciurently  being 
evaluate!  I  under  this  code,  because  there 
is  no  5th  ;r  diagnostic  code  that 
specifica  ly  addresses  diseases  of  the 
optic  neive,  but  this  change  will  assure 
consistei  icy  by  including  all  optic  nerve 
disorder  under  diagnostic  code  6026. 

Currer  t  diagnostic  codes  6027, 
"catarad,  traiunatic,"  and  6028, 
"cataract ,  senile,  and  others,"  are 
evaluate  1  under  the  same  criteria — 
impairm  3nt  of  vision  preoperatively, 
and  impairment  of  vision  and  aphakia 
postoperatively — because  they  result  in 
identical  impairment.  We  therefore 
propose  o  delete  diagnostic  code  6028 
and  to  es  tablish  a  single  diagnostic 
code,  60: 17,  "cataract  of  any  type,"  for 
all  types  of  cataracts.  We  propose  that 
evaluatic  n  preoperatively  be  based  on 
visual  in  pairment  and  postoperatively 
on  visua  impairment  if  a  replacement 
lens  is  pi  esent,  and  on  aphakia  if  there 
is  no  rep  acement  lens.  Our  contract 
consulta  its  suggested  we  add  a 
diagnost  c  code  for  pseudophakia  to  the 
rating  sc  ledule.  The  term 
"pseudo  )hakia"  has  two  meanings — 
one,  a  co  idition  where  the  lens  has 
been  rep  aced  stati's  post-cataract 
removal  md  the  other,  a  condition  in 
which  a  degenerated  lens  is 
spontanc  ously  replaced  by  some  other 
type  of  ti  ssue.  Dorland's  illustrated 
Medical  Dictionary'  (27th  ed.  1988)  does 
not  inch  de  the  former  definition. 
Therefor },  to  avoid  confusion,  instead  of 
adding  a  code  for  pseudophakia,  we 
propose  o  use  clear  and  unambiguous 
language  in  diagnostic  code  6027 
concemi  ag  the  post-operative 


evaluation  of  cataracts  and  to  include 
pseudophakia  as  a  parenthetical 
expression  after  "if  a  replacement  lens 
is  present." 

Current  diagnostic  codes  6029, 
"aphakia,"  and  6033,  "lens,  crystalline, 
dislocation  of,"  are  evaluated  under  the 
same  criteria  because  they  result  in 
identical  impairments.  We  propose  to 
combine  the  conditions  under 
diagnostic  code  6029,  retitle  it  "aphakia 
or  dislocation  of  crystalline  lens,"  and 
delete  diagnostic  code  6033,  since  there 
is  no  need  to  retain  two  separate 
diagnostic  codes  for  these  conditions  for 
statistical  or  other  purposes.  There  is 
currently  a  minimum  evaluation  of  30 
percent  under  diagnostic  code  6029, 
whether  unilateral  or  bilateral,  and  there 
are  a  number  of  additional  rules  for 
evaluation  that  are  applied  depending 
on  whether  one  or  both  eyes  are 
aphakic.  In  order  to  simplify  the  current 
method  of  evaluation,  which  has 
sometimes  caused  confusion,  we 
propose  to  instruct  the  rating  agency  to 
evaluate  on  the  basis  of  visual 
impairment,  elevated  by  one  step.  We 
propose  to  retain  the  minimum  30- 
percent  evaluation  for  unilateral  or 
bilateral  aphakia.  These  minimum 
evaluations  are  warranted  because  the 
severe  hyperopia  that  results  from 
aphakia  cannot  be  adequately  corrected. 
In  addition,  there  is  substantial 
magnification  of  the  image  in  an 
aphakic  eye,  peripheral  vision  is 
reduced,  and  with  aphakia  of  a  single 
eye,  image  fusion  may  be  difficult 
because  of  the  great  difference  in 
refraction  between  the  eyes.  Glare  and 
photophobia  are  common  additional 
problems,  and  eyeglasses  cause  a  ring 
scotoma  so  that  objects  appear  to  jump 
in  and  out  of  view.  The  proposed 
criteria  are  consistent  with  other 
methods  of  evaluating  conditions 
manifested  primarily  by  visual 
impairment,  take  into  account  visual 
problems  other  than  loss  of  visual  acuity 
that  are  not  precisely  measurable,  and 
are  clearer,  which  should  assure 
consistent  evaluations. 

We  propose  to  revise  the  title  of 
diagnostic  code  6030  from 
"accommodation,  paralysis  of  to 
"paralysis  of  accommodation  (due  to 
neuropathy  of  the  Oculomotor  Nerve)" 
because  pathology  of  that  cranial  nerve 
is  the  usual  etiology. 

We  propose  to  change  the  title  of 
diagnostic  code  6032  from  "eyelids,  loss 
of  portion  of  to  "loss  of  eyelids,  partial 
or  complete,"  because  complete  loss  of 
eyelids  may  also  require  evaluation  and 
can  be  evaluated  under  the  same 
criteria.  Diagnostic  code  6032  is 
currently  rated  as  disfigiu-ement 
(diagnostic  code  7800).  Our  contract 


consultants  suggested  we  combine  an 
evaluation  for  the  luiderlying  disease 
(none  of  which  they  named)  with  an 
evaluation  for  visual  impairment. 
Instead,  we  propose  to  direct  that  an 
evaluation  for  visual  impairment  be 
combined  with  an  evaluation  for 
disfigurement  (diagnostic  code  7800). 
An  underlying  disease  producing  other 
impairments  would  be  evaluated  under 
the  appropriate  body  system,  but  it  is 
not  necessary  to  provide  this  instruction 
here  because  it  is  not  imique  to  this 
condition. 

Pterygium,  diagnostic  code  6034,  is 
currently  evaluated  on  loss  of  vision,  if 
any,  and  we  propose  that  it  be  evaluated 
on  visual  impairment,  disfigurement 
(diagnostic  code  7800),  conjimctivitis 
(diagnostic  code  6018),  etc.  This 
proposed  change  better  encompasses  the 
possible  range  of  impairments  from 
pterygium. 

A  note  currently  following  diagnostic 
code  6035,  keratoconus,  requires  a  30- 
percent  minimum  evaluation  when 
"contact  lenses  are  medically  required." 
We  propose  to  delete  the  minimum 
evaluation  and  base  evaluation  on 
corrected  visual  acuity  (using  contact 
lenses  rather  than  eyeglass  lenses  for 
that  determination  if  they  provide  the 
best  corrected  visual  acuity  and  are 
customarily  worn  by  the  individual) 
because  decreased  visual  acuity  is  the 
only  disabling  effect  of  keratoconus.  If 
contact  lenses  best  correct  the  visual 
impairment,  and  can  be  worn  by  the 
individual,  there  would  be  no' 
significant  additional  disability  to 
warrant  a  minimum  evaluation,  and  the 
corrected  visual  acuity  using  contact 
lenses  would  be  a  reasonable  basis  of 
evaluation.  If  eyeglass  lenses  can  correct 
the  visual  acuity,  the  usual  method  of 
determining  corrected  visual  acuity 
would  be  the  basis  of  evaluation. 

We  propose  to  add  diagnostic  code 
6036  for  "status  post  corneal 
transplant,"  a  common  condition,  with 
evaluation  based  on  visual  impairment. 
Either  loss  of  visual  acuity  or  visual 
field  loss  or  both  may  occur  in  corneal 
transplant,  and  this  direction  allows  any 
visual  impairment  to  be  evaluated. 
Since  pain,  photophobia,  and  glare 
sensitivity  may  be  disabling  following 
corneal  transplant,  we  propose  a 
minimum  of  evaluation  of  ten  percent  if 
those  symptoms  are  present. 

The  ciurent  schedule  uses  19  different 
diagnostic  codes  to  designate 
impairment  of  central  visual  acuity,  and 
some  designate  more  than  one  level  of 
visual  acuity,  e.g.,  diagnostic  code  6078 
designates  six  different  levels.  No  useful 
purpose  is  served  by  this  large  number 
of  codes,  and  we  propose  to  decrease 
the  number  to  six  for  more  ease  of  use. 
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We  propose  to  retain  separate  codes  for 
anatomical  loss  of  both  eyes  (diagnostic 
code  6061);  for  light  perception  only, 
both  eyes  (diagnostic  code  6062);  for 
anatomical  loss  of  one  eye  (diagnostic 
code  6063);  for  light  perception  only, 
one  eye,  (diagnostic  code  6064);  for 
vision  in  one  eye  5/200  (1.5/60) 
(diagnostic  code  6Q65);  and  for 
impairment  of  visual  acuity  10/200  (3/ 
60)  or  better  (diagnostic  code  6066).  In 
addition,  we  propose  to  remove  the  term 
"blindness"  from  the  titles  of  diagnostic 
codes  6062  and  6064  in  favor  of  the 
terms  "light  perception  only,  both  eyes" 
and  "light  perception  only,  one  eye," 
respectively  because  the  term 
"blindness,"  as  used  in  38  U.S.C.  1114, 
"Rates  of  wartime  disability 
compensation,"  has  more  than  one 
meaning,  and  using  it  in  the  rating 
schedule  to  refer  to  only  one  level  of 
visual  impairment  promotes  confusion. 

In  the  ciurent  rating  schedule, 
footnote  niunber  five,  attached  to 
diagnostic  codes  6061-63  and  6067-71, 
refers  to  entitlement  to  SMC,  and 
footnote  number  six,  attached  to 
diagnostic  codes  6064-66,  refers  both  to 
entitlement  to  SMC  and  to  evaluation 
when  there  is  inability  to  wear  a 
prosthesis  following  anatomical  loss  of 
an  eye.  (Footnotes  number  five  and  six 
are  currently  the  only  footnotes  in  this 
section.)  We  have  discussed  above  our 
proposal  to  remove  the  part  of  the 
footnote  that  addresses  the  inability  to 
wear  a  prosthesis.  We  propose  to  place 
the  material  concerning  SMC  in  footnote 
number  one,  following  diagnostic  code 
6066  and  also  following  diagnostic  code 
6080.  We  propose  to  remove  footnotes 
five  and  six  and  to  attach  footnote 
nxmiber  one  to  diagnostic  codes  6061 
through  6064,  under  diagnostic  code 
6065  at  the  100  percent  evaluation  for 
"vision  in  one  eye  5/200,  in  the  other 
eye  5/200,"  and  luider  diagnostic  code 
6080  at  "visual  field,  concentric 
contraction  of,  to  5  degrees"  (because 
concentric  contraction  of  the  visual  field 
to  five  degrees  is  the  equivalent  of  5/ 
200,  and  must  also  be  considered  for 
SMC  (see  38  CFR  3.350)).  This 
combination  of  footnotes  and  paragraph 
(f)  of  §  4.75  referring  to  SMC  is,  in  our 
opinion,  the  best  way  to  ensure 
complete  review  for  SMC. 

We  propose  to  update  the  subpart  title 
"Ratings  for  Impairment  of  Field  of 
Vision"  to  "Ratings  for  Impairment  of 
Visual  Fields"  and  the  title  of  diagnostic 
code  6080  from  "Field  vision, 
impairment  of  to  "Visual  field 
defects,"  in  accordance  with  current 
usage.  In  order  to  make  the  evaluations 
for  visual  field  defects  vmder  diagnostic 
code  6080  more  comprehensive,  as 
suggested  by  our  consultants,  we 


propose  to  add  evaluations  for  loss  of 
superior  and  inferior  altitudinai  fields. 
Inferior  field  loss  will  be  evaluated  at  10 
percent  for  the  unilateral  and  30  percent 
for  the  bilateral  condition  (or  impaired 
visual  acuity  of  20/70  (6/21)  for  each 
affected  eye),  and  superior  field  loss 
will  be  evaluated  at  10  percent  for  both 
the  unilateral  and  bilateral  conditions 
(or  impaired  visual  acuity  of  20/50  (6/ 
15)  for  each  affected  eye).  For  the  sake 
of  accuracy,  we  propose,  under 
diagnostic  code  6080,  to  make  10 
percent  (or  impaired  visual  acuity  of  20/ 
50  (6/15)  for  each  affected  eye),  instead 
of  20  percent,  the  evaluation  for 
unilateral  or  bilateral  condition  for  both 
concentric  contraction  to  46  to  60 
degrees  and  for  loss  of  the  nasal  half  of 
the  visual  field.  This  will  correct  the 
bilateral  percentage  evaluation, 
currently  indicated  to  be  20  percent  for 
these  conditions,  because  both  bilateral 
and  imilateral  visual  acuity  of  20/50 
warrant  a  10-percent,  not  a  20-percent, 
evaluation.  Notes  one  and  two, 
ciirrently  following  diagnostic  code 
6080,  discuss  the  requirements  for 
correct  diagnosis,  demonstrable 
pathology,  and  contraction  within  the 
stated  degrees  for  concentric  contraction 
ratings.  We  propose  to  delete  these 
notes  because  similar  information  is 
contained  in  §4.1,  proposed  §4. 77(a). 
and  under  diagnostic  code  6080,  and 
they  are  therefore  redundant. 

We  propose  to  revise  the  evaluation 
criteria  for  diagnostic  code  6081, 
"scotoma,  imilateral,"  which  currently 
provide  a  minimiun  10-percent 
evaluation  for  a  large  or  centrally 
located  scotoma,  by  changing  "large"  to 
"affecting  at  least  one-quarter  of  the 
visual  field  (quadrantanopsia)."  This 
language  is  clearer,  and  the  term 
"quadrantanopsia,"  is  widely  accepted. 
We  propose  that  evaluation  otherwise 
be  based  on  visual  impairment,  which  is 
not  a  substantive  change  from  the 
ciurent  direction  to  "rate  on  loss  of 
central  visual  acuity  or  impairment  of 
field  vision." 

Symblepharon  (diagnostic  code  6091) 
is  currently  rated  under  the  criteria  for 
diagnostic  code  6090  (diplopia). 
However,  it  may  also  result  in  other 
types  of  impairments,  and  we  therefore 
propose  to  direct  that  it  be  evaluated  on 
visual  impairment,  lagophthalmos 
(diagnostic  code  6022),  disfigurement 
(diagnostic  code  7800),  etc. 

Diplopia  is  currently  evaluated  under 
diagnostic  code  6090  and  also  under 
diagnostic  code  6092,  which  is 
described  as  "diplopia,  due  to  limited 
muscle  function"  and  evaluated 
according  to  the  criteria  under 
diagnostic  code  6090.  We  propose  to 
eliminate  diagnostic  code  6092  because 


diplopia  due  to  limited  muscle  function 
is  not  functionally  distinct  from 
diplopia  (double  vision)  and  does  not 
warrant  a  separate  code.  As  stated 
above,  we  propose  to  delete  the  note 
following  diagnostic  code  6090 
regarding  a  citing  of  the  correct 
diagnosis  as  redundant. 

For  purposes  of  clarity,  we  propose  to 
make  numerous  additional 
nonsubstantive  changes  in  this 
document. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604.  This  regulation  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Disability  benefits.  Individuals  with 
disabilities.  Pensions,  Veterans. 

Approved:  December  14,  1998. 
Togo  D.  West.  Jr., 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABIUT1ES 

1 .  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155. 

Subpart  B— Oisabiltty  Ratings 

2.  Sections  4.75  and  4.76  are  revised 
to  read  as  follows: 

§4.75    General  considerations  for 
evaluating  visual  impairment 

(a)  Visual  impairment.  The  evaluation 
of  visual  impairment  is  based  on 
impairment  of  visual  acuity  (excluding 
developmental  errors  of  refraction), 
visual  field,  and  muscle  function. 

(b)  Examination  for  visual 
impairment.  To  be  adequate  for  VA 
purposes,  an  examination  to  evaluate 
visual  impairment  must  be  conducted 
by  a  licensed  optometrist  or 
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ophthali  lologist.  The  examiner  must 
identify  he  disease,  injury,  or  other 
patholog  ic  process  responsible  for  any 
visual  in  ipairment  found.  Examinations 
for  the  e'  valuation  of  visual  fields  or 
muscle  f  mction  will  be  conducted  only 
when  th(  sre  is  a  medical  indication  of 
disease  c  r  injury  that  may  be  associated 
with  vis>  lal  field  defect  or  impaired 
muscle  f  inction.  The  fundus  must  be 
examine!  with  the  veteran's  pupils 
dilated  (i  mless  medically 
contraini  licated). 

(c)  Ser  vice-connected  visual 
impairm  ?nt  of  only  one  eye.  If  visual 
impairm  jnt  of  only  one  eye  is  service- 
connected,  either  directly  or  by 
aggravat:  on,  the  visual  acuity  of  the 
non-serv  ice-connected  eye  shall  be 
consider  5d  to  be  20/40  for  evaluation 
purposes ,  subject  to  the  provisions  of 
§  3.383(a)  of  this  chapter. 

(d)  MaKimum  evaluation  for  visual 
impairm  ?nt  of  one  eye.  The  evaluation 
for  visua  impairment  of  one  eye  shall 
not  exce(  (d  30  percent  unless  there  is 
anatomic  al  loss  of  the  eye.  The 
evaluatic  n  for  visual  impairment  of  one 
eye  may,  however,  be  combined  with 
evaluations  for  other  disabilities,  e.g., 
disfiguretnent,  that  are  not  based  on 
visual  in  ipairment. 

(e)  Am  xtomical  loss  of  one  eye  with 
inability  to  wear  a  prosthesis.  When 
there  is  i  natomical  loss  of  one  eye,  the 
evaluati(  n  for  visual  acuity  imder 
diagnost  c  code  6063  shall  be  increased 
by  10  pe  ■cent  if  the  veteran  is  unable  to 
wear  a  p  "osthesis,  but  the  maximum 
evaluatic  n  shall  not  exceed  100  percent. 

(f)  Spe  cial  monthly  compensation. 
When  ev  aluating  any  claim  involving 
visual  impairment,  the  rating  agency 
shall  refi  t  to  §  3.350  of  this  chapter  to 
determir  e  whether  the  veteran  may  be 
entitled  ^o  special  monthly  . 
compensation.  Footnotes  in  the 
schedule  indicate  levels  of  visual 
impairm  3nt  that  potentially  establish 
entitlemi  !nt  to  special  monthly 
compensation;  however,  other  levels  of 
visual  impairment  combined  with 
disabilit  es  of  other  body  systems  may 
also  esta  ilish  entitlement. 

(Authoritr:  38  U.S.C.  1155  and  1114) 

§4.76    Vsual  acuity. 

(a)  Exc  mination  of  visual  acuity.  To 
be  adequ  ate  for  VA  purposes,  an 
examina  ion  to  evaluate  visual  acuity 
must  rec  ard  uncorrected  and  corrected 
visual  ac  uity  for  distance  and  near,  as 
determii.ed  using  Snellen's  test  type  or 
its  equivalent. 

(b)  Evaluation  of  visual  acuity.  (1)  For 
VA  purposes,  visual  acuity  shall 
general!;  f  be  evaluated  on  the  basis  of 
correctei  I  distance  vision.  However, 


when  the  lens  required  to  correct 
distance  vision  in  the  poorer  eye  differs 
by  more  than  three  diopters  from  the 
lens  required  to  correct  distance  vision 
in  the  better  eye,  and  the  difference  is 
not  due  to  congenital  or  developmental 
refractive  error,  the  visual  acuity  of  the 
poorer  eye  for  evaluation  purposes  shall 
be  either  its  uncorrected  visual  acuity  or 
its  visual  acuity  as  corrected  by  a  lens 
that  does  not  differ  by  more  than  three 
diopters  from  the  lens  needed  for 
correction  of  the  other  eye,  whichever 
results  in  better  combined  visual  acuity. 

(2)  Provided  that  he  or  she 
customarily  wears  contact  lenses,  VA 
shall  evaluate  the  visual  acuity  of  any 
individual  affected  by  a  corneal  disorder 
that  results  in  severe  irregular 
astigmatism  that  can  be  improved  more 
by  contact  lenses  than  by  eyeglass 
lenses,  as  corrected  by  contact  lenses. 

(3)  In  any  case  where  the  ejjaminer 
reports  that  there  is  a  difference  equal 
to  two  or  more  scheduled  steps  between 
near  and  distance  corrected  vision,  with 
the  near  vision  being  worse,  the 
examination  report  must  include  at  least 
two  recordings  of  near  and  distance 
corrected  vision  and  explain  the  reason 
for  the  difference.  Evaluation  in  those 
cases  will  be  based  on  distance  vision 
adjusted  to  one  step  poorer  than 
measured. 

§  4.76a    [Removed] 

3.  Section  4.76a  is  removed. 

4.  Sections  4.77,  4.78  and  4.79  are 
revised  to  read  as  follows: 

§4.77    Visual  fields. 

(a)  Examination  of  visual  fields.  To  be 
adequate  for  VA  purposes,  examinations 
of  visual  fields  must  be  conducted  using 
a  Goldmann  kinetic  perimeter  or 
equivalent  kinetic  method,  using  a 
standard  target  size  and  luminance 
(Goldmann's  equivalent  (UI/4-e)).  At 
least  two  recordings  of  visual  fields 
must  be  made,  and  the  examination 
must  be  supplemented  by  the  use  of  a 
tangent  screen  when  the  examiner 
indicates  it  is  necessary.  At  least  16 
meridians  22V2  degrees  apart  must  be 
charted  for  each  eye  (see  Figure  1).  See 
Table  III  for  the  normal  extent  of  the 
visual  fields  (in  degrees)  at  the  8 
principal  meridians  (45  degrees  apart). 
The  confirmed  visual  fields  shall  be 
made  a  part  of  the  examination  report. 

(b)  Evaluation  of  visual  fields.  The 
average  concentric  contraction  of  the 
visual  field  of  each  eye  is  determined  by 
measuring  the  remaining  visual  field  (in 
degrees)  at  each  of  eight  principal 
meridians  45  degrees  apart,  adding 
them,  and  dividing  the  sum  by  eight. 


(c)  Combination  of  visual  field  defect 
and  decreased  visual  acuity.  To 
determine  the  evaluation  for  visual 
impairment  when  both  decreased  visual 
acuity  and  visual  field  defect  are  present 
in  one  or  both  eyes,  the  rating  agency 
shall  combine  the  evaluations  for  visual 
acuity  and  visual  field  defect  (expressed 
as  a  level  of  visual  acuity)  (see  §4.25). 

(Authority:  38  U.S.C.  1155) 
§4.78    Muscle  function. 

(a)  Examination  of  muscle  function. 
To  be  adequate  for  VA  purposes, 
measvuement  of  muscle  function  must 
be  performed  using  a  Goldmann 
Perimeter  Chart  which  identifies  the 
foiu-  major  quadrants,  (upward, 
downward,  left  and  right  lateral)  and  the 
central  field  (20  degrees  or  less)  (see 
Figure  2).  The  examiner  will  chart  the 
areas  in  which  diplopia  exists  and 
include  the  plotted  chart  in  the 
examination  report. 

(b)  Evaluation  of  muscle  function.  (1) 
An  evaluation  for  diplopia  shall  be 
assigned  to  oidy  one  eye.  When  both 
diplopia  and  decreased  visual  acuity  or 
visual  field  defect  are  present  in  an 
individual,  the  rating  agency  shall 
assign  a  level  of  corrected  visual  acuity 
for  the  poorer  eye  (or  the  affected  eye, 
if  only  one  eye  is  service-connected), 
that  is:  one  step  poorer  than  it  would 
otherwise  warrant  if  the  evaluation  for 
diplopia  under  diagnostic  code  6090  is 
20/70  or  20/100;  two  steps  poorer  if  the 
evaluation  imder  diagnostic  code  6090 
is  20/200  or  15/200;  and  three  steps 
poorer  if  the  evaluation  under 
diagnostic  code  6090  is  5/200.  These 
adjusted  levels  of  corrected  visual 
acuity,  however,  shall  not  exceed  a  level 
of  5/200.  The  percentage  evaluation  for 
visual  impairment  shall  then  be 
determined  vmder  diagnostic  codes  6064 
through  6066,  using  the  adjusted  visual 
acuity  for  the  poorer  eye  (or  the  affected 
eye),  and  the  corrected  visual  acuity  for 
the  better  eye. 

(2)  When  diplopia  is  present  in  more 
than  one  quadrant  or  range  of  degrees, 
the  rating  agency  shall  evaluate  diplopia 
on  the  quadrant  and  degree  range  that 
provides  the  highest  evaluation. 

(3)  When  diplopia  exists  in  two 
separate  areas  of  the  same  eye,  the 
equivalent  visual  acuity  under 
diagnostic  code  6090  shall  be  increased 
to  the  next  poorer  level  of  visual  acuity, 
but  not  to  exceed  5/200. 

(Authority:  38  U.S.C.  1155) 
§4.79    Schedule  of  ratings— eye. 
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Diseases  of  the  Eye 


Rating 


6000  Choroidopathy,  including  uveitis,  iritis,  cyclitis,  and  choroiditis 

6001  Keratopathy 

6002  Scleritis 

6006  Retinopathy  or  maculopathy 

6007  Intraocular  hemorrhage 

6008  Detachment  of  retina 

6009  Unhealed  eye  injury 


GENERAL  RATING  FORMULA  FOR  DIAGNOSTIC  CODES  6000  THROUGH  6009 


Rating 


Evaluate  on  the  basis  of  either  visual  impairment  or  incapacitating  episodes,  whichever  results  in  a  higher  evaluation. 

With  incapacitating  episodes  of  at  least  six  weeks  total  duration  per  year 

With  incapacitating  episodes  of  at  least  four  weeks,  but  less  than  six  weeks,  total  duration  per  year  ....""!"!!!""!!!.!!!."!!!!!!.!""!!!!!"!!! 

With  incapacitating  episodes  of  at  least  two  weeks,  but  less  than  four  weeks,  total  duratbn  per  year .""!!"."""!!."!!!"""". 

With  incapacitating  episodes  of  at  least  one  week,  but  less  than  two  weeks,  total  duration  per  year .""!"!!!!"!"!!!!!."""!! 

Note:  For  VA  purposes,  an  incapacitating  episode  is  a  period  of  acute  symptoms  severe  enough  to  require  bed  rest  and  treatment  by 

a  physician  or  other  healthcare  provider. 
6010    Tuberculosis  of  eye: 

Active:  


that  are  centrally  located  and  that  result  in  an  irreg- 


Inactive:  Rate  under  §§ 4.88c  or  4.89  of  this  part,  whichever  is  appropriate. 

601 1  Retinal  s6ars,  atrophy,  or  irregularities: 
Localized  scars,  atrophy,  or  irregularities  of  the  retina,  unilateral  or  bilateral 

ular,  duplicated,  enlarged,  or  diminished  image 

Otherwise,  evaluate  on  visual  impairment. 

601 2  Angle-closure  glaucoma: 

Evaluate  on  the  basis  of  either  visual  impairment  or  incapacitating  episodes,  whichever  results  in  a  higher  evaluation. 

Minimum  evaluation  if  continuous  medication  is  required  

With  incapacitating  episodes  of  at  least  six  weeks  total  duration  per  year !I!!!!!1""."!!!™!.."!! 

With  incapacitating  episodes  of  at  least  four  weeks,  but  less  than  six  weeks,  total  duratkjn  per  year .'""""'""". 

With  incapacitating  episodes  of  at  least  two  weeks,  but  less  than  four  weeks,  total  duration  per  year """""""'"'"""""" 

Note:  For  VA  purposes,  an  incapacitating  episode  is  a  period  of  acute  symptoms  severe  enough  to  require  bed  rest  and  treatment  by 
a  physician  or  other  healthcare  provider. 

6013  Open-angle: 

Evaluate  on  visual  impairment. 

Minimum  evaluation  if  continuous  medication  is  required  

6014  Malignant  neoplasms  (eyeball  only): 

Note  (1):  If  a  malignant  neoplasm  of  the  eyeball  requires  therapy  that  is  comparable  to  that  used  for  systemic  malignancies,  i.e.,  sys- 
temic chemotherapy.  X-ray  therapy  more  extensive  than  to  the  area  of  the  eye,  or  surgery  more  extensive  than  enucleation,  a  rating 
of  100  percent  shall  be  assigned  that  shall  continue  beyond  the  cessation  of  any  surgical.  X-ray.  antineoplastic  chemotherapy  or 
other  therapeutic  procedure.  Six  months  after  discontinuance  of  such  treatment,  the  appropriate  disability  rating  shall  be  determined 
by  mandatory  VA  examination.  Any  change  in  evaluation  based  upon  that  or  any  subsequent  examination  shall  be  subject  to  the  pro- 
visions of  §3. 105(e)  of  this  chapter.  If  there  has  been  no  local  recurrence  or  metastasis,  rate  on  residuals. 

Note  (2):  To  evaluate  residuals,  or  malignant  neoplasms  that  do  not  require  therapy  comparable  to  that  for  systemic  malignancies, 
evaluate  visual  impainnent  and  nonvisual  impairment,  e.g.,  disfigurement  (diagnostic  code  7800),  separately  and  combine  the  eval- 
uations. 

6015  Benign  neoplasms  (of  eyeball  and  adnexa): 

Evaluate  visual  impainnent  and  nonvisual  impairment,  e.g..  disfigurement  (diagnostic  code  7800),  separately  and  combine  the 
evaluations. 

6016  Nystagmus,  central  

6017  Trachomatous  conjunctivitis: 

Active:  Evaluate  on  visual  impairment,  minimum  

Inactive:  Evaluate  on  residuals,  such  as  visual  impairment  and  disfigurement  (diagnostic  code  7800). 

6018  Chronic  conjunctivitis  (nontrachomatous): 

Active  (with  objective  findings,  such  as  red,  thick  conjunctivae,  Mucous  secretion,  etc.)  

Inactive:  Evaluate  on  residuals,  such  as  visual  impairment  and  disfigurement  (diagnostic  code  7800). 

6019  Rosis,  unilateral  or  bilateral: 

Evaluate  on  visual  impainnent,  on  in  the  absence  of  visual  impainnent,  evaluate  on  disfigurement  (diagnostic  code  7800) 

6020  Ectropion: 

Bilateral 


Unilateral 

6021  Entropion: 

Bilateral 

Unilateral 

6022  Lagophttialmos: 

Bilateral  

Unilateral 

6023  Loss  of  eyebrows,  complete,  unilateral  or  bilateral 

6024  Loss  of  eyelashes,  complete,  unilateral  or  bilateral 

6025  Disorders  of  the  lacrimal  apparatus  (epiphora,  dacryocystitis,  etc.] 


60 
40 
20 
10 


100 


10 


10 
60 
40 
20 


10 


10 
30 

10 


20 
10 

20 
10 

20 
10 
10 
10 
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GENERAL  RATING  FORMULA  FOR  DIAGNOSTIC  CODES  6000  THROUGH  6009— Continued 


Rating 


BilatQ 
Unilaieral 

6026  Odtic  neuropathy; 
Evaltjate  on  visual  impairment. 

6027  Caltaract  of  any  type: 
Preoperative: 

Evali^te  on  visual  impairment. 
Post(^erative: 

If  a  neplacement  lens  is  present  (pseudophakia),  evaluate  on  visual  impairment.  If  there  is  no  replacement  lens,  evaluate  on 
aphakia. 

6029  Aprakia  or  dislocation  of  crystalline  lens: 

Evalifite  on  visual  impairment,  and  elevate  the  resulting  level  of  visual  impairment  one  step. 

Mininium  (unilateral  or  bilateral)  '. 

6030  Paralysis  of  accommodation  (due  to  neuropathy  of  the  Oculomotor  Nerve)  

6032     Lo^s  of  eyelids,  partial  or  complete: 

Evali^te  both  visual  impairment  and  nonvisual  impairment,  e.g.,  disfigurement  (diagnostic  code  7800),  separately  and  combine  the 
evaluations. 

6034  Pterygium: 

Evali^te  on  visual  impairment,  disfigurement  (diagnostic  code  7800),  conjunctivitis  (diagnostic  code  6018),  etc. 

6035  Keratoconus: 

Evalu  ate  loss  of  visual  acuity. 

6036  St.  itus  post  corneal  transplant 
Evaluate  visual  impairment. 

Minin  um,  if  there  is  pain,  photophobia,  and  glare  sensitivity 

6037  Pir  guecula: 

Evaluate  on  disfigurement  (diagnostic  code  7800). 
Impai  TTienf  of  Central  Visual  Acuity: 

6061  An  atomical  loss  both  eyes  ^ 

6062  Lie  ht  perception  only,  in  both  eyes ' 

6063  Anatomical  loss  of  one  eye: ' 

In  thd  other  eye  5/200  (1 .5/60)  

In  the  other  eye  10/200(3/60)  

In  the  other  eye  1 5/200  (4.5/60)  

In  the  other  eye  20/200  (6/60)  

In  the  other  eye  20/100  (6/30) 

In  the  other  eye  20/70  (6/21)  , 

In  the  other  eye  20/50  (6/15)  

In  the  other  eye  20/40  (6/12) 

6064  Lie  ht  perception  only,  in  one  eye:  ^ 

In  the  other  eye  5/200  (1 .5/60)  

In  the  other  eye  1 0/200  (3/60)  

In  the  other  eye  15/200  (4.5/60)  

In  the  other  eye  20/200  (6/60)  

In  the  other  eye  20/100  (6/30)  '. 

In  the  other  eye  20/70  (6/21) 

In  the  other  eye  20/50  (6/15)  

In  the  other  eye  20/40  (6/12) 

6065  Vis  ion  in  one  eye  5/200  (1 .5/60): 

In  the  other  eye  5/200  (1 .5/60)  

In  the  other  eye  10/200  (3/60)  

In  the  other  eye  15/200  (4.5/60)  

In  the  other  eye  20/200  (6/60)  

In  the  other  eye  20/100  (6/30)  ; 

In  the  other  eye  20/70  (6/21 )  

In  the  other  eye  20/50  (6/15)  .'.'.. 

In  the  other  eye  20/40  (6/12)  

6066  Vis  ual  acuity  in  one  eye  10/200  (3/60)  or  better 
Vision  in  (ine  eye  10/200  (3/60): 

In  the  other  eye  10/200  (3/60)  

In  the  other  eye  15/200  (4.5/60)  

In  the  other  eye  20/200  (6/60)  

In  the  other  eye  20/100  (6/30)  ....: 

In  th^  other  eye  20/70  (6/21 )  

In  thd  other  eye  20/50  (6/15)  

In  the  other  eye  20/40  (6/12)  

Vision  in  ^ne  eye  15/200  (4.5/60): 

In  th^  other  eye  1 5/200  (4.5/60)  ; 

In  th^  other  eye  20/200  (6/60)  •. 

In  th^  other  eye  20/1 00  (6/30)  

In  the  other  eye  20/70  (6/21)  

In  the  other  eye  20/50  (6/15) 

In  the  other  eye  20/40  (6/12) 


20 
10 


30 

20 


10 


100 
100 

100 
90 
80 
70 
60 
6b 
50 
40 

100 
90 
80 
70 
60 
50 
40 
30 
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90 
80 
70 
60 
50 
40 
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90 
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GENERAL  RATING  FORMULA  FOR  DIAGNOSTIC  CODES  6000  THROUGH  6009— Continued 


Rating 


Vision  in  one  eye  20/200  (6/60): 

In  the  otiier  eye  20/200  (6/60)  

In  the  other  eye  20/100  (6/30)  

In  the  other  eye  20/70  (6/21)  

In  the  other  eye  20/50  (6/15)  

In  the  other  eye  20/40  (6/12)  

Vision  in  one  eye  20/100  (6/30): 

In  the  other  eye  20/100  (6/30)  

In  the  other  eye  20/70  (6/21)  

In  the  other  eye  20/50  (6/15)  

In  the  other  eye  20/40  (6/12)  

Vision  in  one  eye  20/70  (6/21): 

In  the  other  eye  20/70  (6/21)  

In  the  other  eye  20/50  (6/15)  

In  the  other  eye  20/40  (6/12)  

Vision  in  one  eye  20/50  (6/15): 

In  the  other  eye  20/50  (6/15)  

In  the  other  eye  20/40  (6/12)  

Vision  in  one  eye  20/40  (6/12): 

In  the  other  eye  20/40  (6/12)  .' 

^  Review  for  entitlement  to  special  monthly  compensation  under  §  3.350  of  this  chapter. 


70 
60 
40 
30 
20 

SO 
30 
20 
10 

30 
20 
10 

10 
10 


Ratings  for  Ii^pairment  of  Visual  Fields 


Rating 


6080  Visual  field  defects: 

Homonymous  hemianopsia  

Loss  of  temporal  half  of  visual  field: 

Bilateral ; 

Unilateral 

Or  rate  each  affected  eye  as  20/70  (6/21). 
Loss  of  nasal  half  of  visual  field: 

Bilateral 

Unilateral 

Or  rate  each  affected  eye  as  20/50  (6/1 5). 
Loss  of  inferior  half  of  visual  field: 

Bilateral 

Unilateral 

Or  rate  each  affected  eye  as  20/70  (6/21). 
Loss  of  superior  half  of  visual  field: 

Bilateral _ „. 

Unilateral 

Or  rate  each  affected  eye  as  20/50  (6/1 5). 
Concentric  contraction  of  visual  field: 

With  remaining  field  of  5  degrees^ 

Bilateral 

Unilateral 

Or  rate  each  affected  eye  as  5/200  (1.5/60). 
With  remaining  field  of  6  to  1 5  degrees: 

Bilateral  

Unilateral 

Or  rate  each  affected  eye  as  20/200  (6/60). 
With  remaining  field  of  1 6  to  30  degrees:  • 

Bilateral  

Unilateral 

Or  rate  each  affected  eye  as  20/100  (6/30). 
With  remaining  field  of  31  to  45  degrees: 

Bilateral 

Unilateral 

Or  rate  each  affected  eye  as  20/70  (6/21). 
With  remaining  field  of  46  to  60  degrees: 

Bilateral 

Unilateral 

Or  rate  each  affected  eye  as  20/50  (6/15). 

6081  Scotoma,  unilateral: 

f^inimum,  with  scotoma  affecting  at  least  one-quarter  of  the  visual  field  (quadrantanopsia)  or  with  centrally  located  scotoma  of  any 

size i 

Othenwise,  evaluate  on  visual  impaimnent. 

1  Review  for  entitlement  to  special  monthly  compensation  under  §  3.350  of  this  chapter. 


30 

30 
10 


10 
10 


30 
10 


10 
10 


100 
30 


70 
20 


SO 
10 


30 
10 


10 
10 


10 


25258 


Federal  Register /Vol.  64,  No.  90 /Tuesday,  May  11,  1999 /Proposed  Rules 


Ratings  for  Impairment  of  Muscle  Function 


Degree  of  diplopia 


Equivalent  vis- 
ual acuity 


6090    I  )iplopia  (double  vision): 

(a)  Central  20  degrees  

(b)  21  degrees  to  30  degrees: 
(1)  Down 


(0  31 


(2)  Lateral  

(3)  Up  

degrees  to  40  degrees: 

Down 


(1) 


(2)  Lateral 

(3)  Up  

6091     Jymblepharon: 

Evaluate  on  visual  impairment,  lagophthalmos  (diagnostic  code  6022),  disfigurement  (diagnostic  code  7800),  etc. 
r  g  on  particular  findings  in  individual  case. 


5/200(1.5/60) 

15/200(4.5/ 

60) 

20/100  (6/30) 

20/70  (6/21) 

20/200  (6/60) 
20/70(6/21) 
20/40(6/12) 


depend- 


(Authorfty:  38  U.S.C  1155) 

§§  4.80, 14.83  and  4.84    [Removed  and 
Reserved] 

5.  Sections  4.80,  4.83  and  4.84  are 
removed  and  reserved. 

§§  4.83a  and  4.84a    [Removed] 

6.  Seirtions  4.83a  and  4.84a  are 
removed. 

[FR  Doc  99-1 1 771  Filed  5-10-99;  8:45  am] 

BILUNG  C  OOE  S320-01-P 


ENVIRONMENTAL  PflOTECTION 
AGENCY 


40  CFf^  Part  271 
[FRL-6^9-2] 


New  Jflirsey:  Authorization  of  State 
Hazardous  Waste  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTIONd  Proposed  rule. 


SUMMAf  lY:  Pursuant  to  the  Resource 
Conserration  and  Recovery  Act,  as 
amended.  42  U.S.C.  6901  et  seq. 
("RCRA"),  and  the  regulations 
thereimder,  the  State  of  New  Jersey  (the 
"State"!  has  applied  for  final 
authoheation  of  its  hazardous  waste 
program  adopted  in  October  1996.  The 
Environmental  Protection  Agency, 
Region  2  ("EPA")  has  reviewed  the 
State's  application  and  has  made  a 
decision,  subject  to  EPA's  receipt  and 
evaluation  of  public  comment,  that  the 
State's  hazardous  waste  program 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authoheation.  Accordingly,  EPA 
proposes  to  approve  and  authorize  the 
State's  hazardous  waste  program. 

DATES:  pomments  on  this  proposed  rule 
must  b0  received  by  the  close  of 
busine^  on  June  10,  1999. 


ADDRESSES:  Written  comments  should 
be  sent  to  Ms.  Kathleen  C.  Callahan, 
Director,  Division  of  Environmental 
Planning  and  Protection,  U.S.  EPA, 
Region  II,  290  Broadway,  New  York, 
New  York  10007-1866,  (212)  637-3724. 

Copies  of  the  State's  application  for 
authorization  are  available  for 
inspection  and  copying  as  follows: 
The  New  Jersey  Department  of 
Environmental  Protection 
("NJDEP") 
Address:  Public  Access  Center, 
NJDEP,  401  East  State  Street,  1st 
Floor,  Trenton,  NJ  08625 
Hours:  Monday  through  Friday 
(excluding  holidays),  8:30AM- 
1:00PM,  2:00PM-^:30PM 
Telephone:  (609)  777-3373 
EPA 
Address:  EPA's  Library,  16th  Floor, 
290  Broadway,  New  York,  NY 
10007-1866 
Hours:  Monday  through  Thursday 
(excluding  holidays),  9:00AM- 
4:30PM,  Friday  (excluding 
holidays),  9:00AM-1 :00PM 
Telephone:  (212)  637-3185 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
Elizabeth  Butler  at  (212)  637-4163. 

Summary 

/.  State  Authorization  Under  RCRA 

Pursuant  to  section  3006  of  RCRA,  42 
U.S.C.  6926,  EPA  may,  upon  application 
by  a  state,  authorize  the  applicant  state's 
hazardous  waste  program  to  operate  in 
the  state  in  lieu  of  the  federal  hazardous 
waste  program.  The  federal  hazardous 
waste  program  (the  "Federal  Program") 
is  comprised  of  the  regulations 
published  in  Title  40  of  the  Code  of 
Federal  Regulations  under  the  authority 
of  RCRA.  To  qualify  for  final 
authorization,  a  state's  hazardous  waste 
program  must:  (1)  be  equivalent  with 
the  Federal  Program;  (2)  be  consistent 
with  the  Federal  Program;  and  (3) 


provide  for  adequate  enforcement. 
RCRA  section  3006(b),  42  U.S.C. 
6926(b). 

II.  Background— History  of  RCRA 
Authorization  Within  the  State 

In  1985,  the  State  was  granted  final 
authorization  by  EPA  for  the  RCRA  base 
program,  effective  February  21, 1985  (50 
FR  5260,  2/7/85).  At  that  time  the  base 
program  covered  the  essential  core  of 
the  Federal  Program  as  reflected  in  the 
initial  enactment  of  RCRA  prior  to  its 
amendment  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  hi  1988 
and  1993  EPA  authorized  the  State  for 
a  small  number  of  additional  regulations 
{53  FR  30054,  8/10/88,  and  58  FR 
59370,  11/9/93). 

On  October  21,  1996,  the  State 
repealed  its  then  existing  hazardous 
waste  program,  including  the  authorized 
provisions,  and  adopted  a  new  program 
(N.J.A.C.  7:260-1.1  et  seq.,  28  New 
Jersey  Register  4606, 10/21/96).  As  part 
of  this  October  21,  1996  adoption,  the 
State  adopted,  viath  certain  exceptions 
and  modifications,  40  CFR  parts  124, 
260-266,  268  and  270  as  set  forth  in  the 
July  1, 1993  CFR,  by  incorporation  by 
reference,  and  designated  these 
provisions  N.J.A.C.  7:260-4  through 
N.J.A.C.  7:260-13,  inclusive.  (28  New 
Jersey  Register  4652-4668,  10/21/96. 
N.J.A.C.  7:260-4  through  N.J.A.C. 
7:260-13  are  referred  to  below  as  the 
"State  Program").  Under  cover  of  a  letter 
dated  January  13,  1999,  the  State 
submitted  an  application  meeting  the 
requirements  of  40  CFR  part  271, 
requesting  authorization  of  the  State 
Program. ' 


'The  State's  redesignation  of  the  Parts  of  the 
Federal  Program  adopted  by  incorporation  by 
reference  on  October  21,  1996,  and  comprising  the 
State  Program,  is  as  follows:  N.J.A.C.  7:26G-4  (40 
CFR  part  260);  N.J.A.C.  7:26G-5  (40  CFR  part  261); 
N.J.A.C.  7:26G-6  (40  CFR  part  262);  N.J.A.C.  7:26G- 
7  (40  CFR  part  263);  N.J.A.C.  7:26G-8  (40  CFR  part 
264);  N.J.A.C.  7:26G-9  (40  CFR  part  265);  N.J.A.C. 
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///.  Decision 

A.  Proposed  Authorization 

EPA  has  reviewed  the  State's 
application  and  has  determined  that  the 
State  Program,  with  limited  exceptions, 
possesses  the  requisite  equivalence  and 
consistency  with  the  Federal  Program. 
Furthermore,  the  State's  application 
indicates  that  the  State  possesses  the 
necessary  enforcement  resources  and  is 
prepared  to  utilize  those  resources  to 
provide  adequate  enforcement  of  the 
State  Program.  Accordingly,  EPA  has 
determined  that  the  State  Program 
qualifies  for  authorization  and  is 
proposing  today,  subject  to  public 
comment,  to  authorize  the  State 
Program,  with  the  exceptions  noted 
below. 

In  several  instances  the  State  has  not 
incorporated  a  federal  regulation  by 
reference  and  has  not  adopted  a 
substitute  regidation.  These  instances 
are  all  clearly  indicated  in  the  State's 
October  21, 1996  adoption.  None  of 
these  omitted  federal  regulations, 
however,  are  required  to  be  adopted  for 
authorization,  for  various  reasons 
including,  for  example,  that  they  are  not 
applicable  or  delegable  to  states.  Thus, 
the  State's  failure  to  either  adopt  these 
particular  federal  regulations,  or  to 
adopt  substitute  regulations,  in  no  way 
impairs  the  equivalence  or  consistency 
of  the  State  Program. 

EPA  notes  that  its  determination  to 
authorize  the  State  Program  is  based  on 
the  information  submitted  to  EPA  by  the 
State.  If,  after  public  comment,  EPA 
authorizes  the  State  Program,  shoiUd  the 
criteria  upon  which  EPA  bases  its 
approval  subsequentiy  change  for  any 
reason,  including  without  limitation 
changes  in  State  laws,  regulations  or 
administrative  procedures  which  negate 
the  equivalency  or  consistency  of  one  or 
more  provisions  of  the  State  Program,  or 
in  any  way  limit  the  State's  ability  to 
enforce  or  properly  administer  the  State 
Program,  EPA  may  revisit  its  approval. 
In  such  event,  EPA  may  exercise  its 
authority,  provided  in  40  CFR  271.22,  to 
afford  the  State  an  opportunity  to 
correct  any  program  deficiencies,  or 
EPA  may  withdraw  authorization  of  the 
State  Program,  in  whole  or  in  part. 
Furthermore,  ultimate  authorization  of 
the  State  Program  by  EPA  shall  not  be 
deemed  in  any  way  as  a  waiver  by  EPA 
of  any  of  its  statutory  rights  under  RCRA 
including  but  not  limited  to  sections 
3004(v),  3005(c)(3),  3007,  3008,  3013, 
3020(c)  and  7003  (42  U.S.C.  6924(v), 


7:26G-10  (40  CFR  part  266);  N.J.A.C.  7:26G-11  (40 
CFR  part  268);  N.J.A.C.  7:26G-12  (40  CFR  part  270): 
and  N.J.A.C.  7:26G-13  (40  CFR  part  124). 


6925(c)(3),  6927,  6928,  6934,  6939b(c) 
and  6973  ). 

B.  Exceptions 

In  N.J.A.G.  7:26G-8.1(a),  the  State 
incorporates  by  reference  40  CFR  part 
264  ,  the  part  of  the  Federal  Program 
fixing  the  standards  for  the  owners  and 
operators  of  hazardous  waste  treatment, 
storage  and  disposal  facilities.  In  the 
remaining  subparagraphs  of  7:26G-8.1 
((b)  through  (h)l  the  State  neither  omits 
40  CFR  264.101,  264.552  and  264.553, 
nor  adopts  these  federal  regulations 
with  modifications.  Thus,  the  State  has 
adopted  40  CFR  264.101,  264.552  and 
264.553  by  means  of  incorporation  by 
reference  through  7:26G-8.1(a).  The 
above  three  sections  of  the  Federal 
Program  are  the  sections  implementing 
the  corrective  action  provisions  of 
RCRA,  which  provisions  were 
incorporated  into  RCRA  upon  the 
enactment  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  The  State, 
despite  its  adoption  of  40  CFR  264.101, 

264.552  and  264.553,  informed  EPA  in 
its  application  that  it  was  not  applying 
for  authorization  for  corrective  action  at 
this  time,  and  woidd  apply  for 
corrective  action  authorization  under  a 
separate  application  in  the  future. 
Accordingly,  while  EPA  is  today 
proposing  to  authorize  N.J.A.C.  7:260- 
8.1(a),  EPA  is  not  proposing  to  authorize 
the  State  for  corrective  action  at  this 
time,  and  40  CFR  264.101,  264.552  and 

264.553  shall  remain  in  full  force  and 
effect.  ConsequenUy,  until  the  State  is 
authorized  for  corrective  action,  EPA 
shall  continue  to  issue  corrective  action 
permits  within  the  State. 

In  N.J.A.C.  7:26G-12.1(a),  the  State 
incorporates  by  reference  40  CFR 
270.73(a)  and  (b).  The  State,  however, 
does  not  incorporate  by  reference  40 
CFR  270.73(c)-(g).  Rather,  the  State 
replaces  these  subparagraphs  of  40  CFR 
270.73  with  7:26G-12.1(c)(16).  Title  40 
CFR  270.73  is  the  regulation  in  the 
Federal  Program  governing  the  loss  of 
interim  status  (RCRA  section 
3005(c)(2)(C)  and  (e)(2)(3),  42  U.S.C. 
6925(c)(2)(C)  and  (e)(2){3)).  N.J.A.C. 
7:26G-12.1(c)(16)  provides  that  the 
State  may  terminate  interim  status  at  its 
discretion,  under  a  variety  of 
circumstances  subject  to  a  hearing,  if 
requested.  By  contrast,  the  federal  loss 
of  interim  status  regulations,  excluded 
by  the  State  and  replaced  by  7:26G- 
12.1(c)(16),  are  non-discretionary  and 
operate  automatically,  without  the 
opportiinity  for  a  hearing,  if  the 
requirements  cited  in  these  federal 
provisions  are  not  met.  Since  7:26G- 
12.1(c)(16)  is  discretionary  and  lacks 
automatic  application,  it  is  not 
equivalent  to  40  CFR  270.73{c)-{g).  is 


less  stringent  than  40  CFR  270.73(c)-(g), 
and  therefore,  cannot  be  authorized. 
Consequently,  EPA  is  not  proposing  to 
authorize  the  State  for  N.J.A.C.  7:26G- 
12.1(c)(16).  and  40  CFR  270.73(c)-(g) 
shall  remain  in  full  force  and  effect. 

IV.  Regulatory  Requirements 

A.  Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ("UMRA"),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  state,  local, 
and  tribal  govenmients,  and  upon  the 
private  sector.  Under  section  202  of 
UMRA,  EPA  must  prepare  a  budgetary 
impact  statement  to  accompany  any 
proposed  or  final  nde  that  includes  a 
federal  mandate  that  may  result  in 
estimated  costs  to  state  or  local 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
EPA  has  determined  that  today's 
proposed  rule  does  not  include  a  federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
state  or  local  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
federal  action  approves  preexisting 
requirements  of  State  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State  or  local 
governments,  or  to  the  private  sector, 
result  from  this  action. 

UMRA,  section  203,  further  provides 
that  before  EPA  establishes  any 
regulatory  requirements  that  may 
significanUy  or  uniquely  affect  small 
governments  it  must  develop  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  such  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Like 
section  202,  the  requirements  of  section 
203  of  UMRA  do  not  apply  to  today's 
proposed  rule,  since  this  rule  contains 
no  regulatory  requirements  that  might 
significanUy  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/ or 
operate  treatment,  storage  or  disposal 
facilities,  they  are  already  subject  to  the 
regulatory  requirements  under  existing 
State  law  which  are  proposed  to  be 
authorized  by  EPA,  and  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  today's 
proposed  authorization  of  the  State 
Program. 
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B.  Cerl  ification  Under  the  Regulatory 
Flexib:  lity  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  J.S.C.  601  et  seq.,  as  amended  by 
the  Sm  all  Business  Regulatory 
Enforci  jment  Fairness  Act  of  1996), 
whene  i^er  an  agency  is  required  to 
publisj  t  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  mi  ike  available  for  public  comment 
a  regid  itory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entitiei  (i.e.,  small  businesses,  small 
organisations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecf  ssary,  however,  if  the  agency's 
admini  strator  certifies  that  the  rule  will 
not  ha^  e  a  significant  economic  impact 
on  a  su  bstantial  number  of  small 
entitle! . 

EPA  has  determined  that  today's 
propos  3d  rule  will  not  have  a  significant 
econon  tic  impact  on  a  substantial 
numbe  r  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  treatment,  storage  or 
disposal  facilities  are  already  subject  to 
the  regulatory  requirements  of  existing 
State  law  which  EPA  proposes  to 
authorce.  EPA's  proposed  authorization 
therefore,  will  not  add  any  burdens, 
since  authorization  will  result  only  in 
an  adniinistrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposad  on  these  small  entities. 

Accordingly,  pursuant  to  5  U.S.C. 
605(b),!l  hereby  certify  that 
authorisation  of  the  State  Program  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  authorization  approves 
regulatory  requirements  under  existing 
State  1^  to  which  small  entities  are 
already  subject.  It  does  not  impose  any 
new  biirdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

C.  Paparwork  Reduction  Act 

Undm  the  Paperwork  Reduction  Act, 
44  U.SJc.  3501  et  seq.,  federal  agencies 
must  consider  the  paperwork  biu'den 
imposed  by  any  information  request 
contaiiied  in  a  proposed  or  final  rule. 
Author  zation  of  the  State  Program  will 
not  imj  ose  any  additional  information 
require  nents  upon  the  regulated 
commu  nity. 

D.  Natii  )nal  Technology  Transfer  and 
Advan(  ement  Act 

The  1  Jational  Technology  Transfer 
and  Ad  k^ancement  Act  of  1995 
[•'NTTi  lA"),  PubUc  Law  104-113, 
section  12(d)  (15  U.S.C.  272  note, 
Utilizai  ion  of  Consensus  Technical 
Standa  -ds  by  Federal  Agencies)  directs 


all  federal  agencies  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
federal  agencies  to  provide  Congress, 
through  the  Office  of  Management  and 
Budget,  with  an  explanation  in  any 
instance  where  they  decide  not  to  use 
available  and  applicable  volimtary 
consensus  standards.  Authorization  of 
the  State  Program  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  volimtary 
consensus  standards. 

E.  Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  proposed  rule  from 
the  requirements  of  section  6  of  E.O. 
12866. 

F.  Compliance  With  Executive  Order 
12875 

E.O.  12875  is  intended  to  develop  an 
effective  process  to  permit  elected 
officials  and  other  representatives  of 
state  or  local  governments  to  provide 
meaningful  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates.  Since 
today's  rule  proposes  authorization  of 
preexisting  requirements  of  State  law, 
no  new  unfunded  mandates  result  from 
this  action.  (See  also  the  discussion 
under  IV.A,  above.  Unfunded  Mandates 
Reform  Act). 

G.  Compliance  With  Executive  Order 
13045 

E.O.13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,  applies  only  to  federal 
rules  that  are  "economically  significant" 
as  defined  under  Executive  Order  12866 
(i.e.,  a  rule  "that  has  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
would  adversely  affect  in  a  material  way 
the  economy,  a  sector  of  the  economy, 
productivity,  competition  ,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities",  E.O.  13045,  62  FR  19885, 
4/23/97  ).  EPA  has  determined  that  the 
authorization  of  the  State  Program  wall 
not  have  a  significant  effect  on  the 
economy  within  the  meaning  of  E.O. 
12866,  since  today's  rule  proposes 
authorization  of  preexisting 
requirements  of  State  law,  and  imposes 
no  new  requirements.  (See  also  IV.A 


and  F  above).  Accordingly,  E.O.  13045 
is  inapplicable  to  today's  proposed  rule. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002(a},  3006  and 
7004(b)  of  RCRA,  42  U.S.C.  6912(a),  6926, 
6974(b). 

Dated:  April  19,  1999. 
William  J.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  99-11710  Filed  5-10-99;  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2505 
RIN  3045-AA21 

Rules  Implementing  the  Government  in 
the  Sunshine  Act 

AGENCY:  Corporation  for  National  and 
Conmiunity  Service. 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  rules  wiU 
implement  provisions  of  the 
Government  in  the  Sunshine  Act 
(Sunshine  Act).  The  Sunshine  Act 
applies  to  meetings  of  agencies  of  the 
United  States  government  that  are 
headed  by  collegial  bodies  composed  of 
two  or  more  members,  a  majority  of 
whom  are  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  The  Act  provides  that  meetings, 
as  defined  in  the  Act,  shall  be  held  in 
public  except  where  stated  exemptions 
apply.  The  Sunshine  Act  applies  to 
meetings  of  the  Board  of  Directors  of  the 
Corporation  for  National  and 
Community  Service(the  Corporation). 
The  Corporation  invites  comments  from 
the  public  on  these  proposed  rules. 
DATES:  The  Corporation  will  consider 
public  comments  received  on  or  before 
July  12, 1999. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Frank  Trinity,  Associate 
General  Counsel,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue  NW,  Washington,  DC 
20525,  sent  by  facsimile  transmission  to 
(202)  565-2796,  or  sent  electronically 
to:  ftrinity@cns.gov.  Copies  of  all 
communications  received  wrill  be 
available  for  review  at  the  Corporation 
by  members  of  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Trinity,  Associate  General 
Counsel,  Corporation  for  National  and 
Community  Service,  (202)  606-5000, 
ext.  256.  T.D.D.  (202)  565-2799. 

This  notice  may  be  requested  in  an 
alternative  format  for  persons  with 
visual  impairments. 


Federal  Register /Vol.  64,  No.  90 /Tuesday,  May  11,  1999 /Proposed  Rules 


25261 


SUPPLEMENTARY  INFORMATION:  The 
Corporation  for  National  and 
Commiuiity  Service  (Corporation)  is  a 
Government  corporation  established  in 
1993  that  administers  programs  under 
the  Domestic  Volunteer  Service  Act  of 
1973  and  the  National  and  Community 
Service  Act  of  1990.  In  1993,  Congress 
also  established  the  Corporation's  Board 
of  Directors  (the  Board)  and  directed 
that  members  of  the  Board  be  appointed 
by  the  President  and  confirmed  by  the 
Senate.  The  Board  has  several  statutory 
responsibilities,  including  the  review 
and  approval  of  specific  plans  and 
proposals  submitted  by  the 
Corporation's  Chief  Executive  Officer 
under  the  national  service  laws.  To 
carry  out  its  statutory  duties,  the  Board 
meets  at  least  three  times  per  year. 

The  Simshine  Act  defines  meetings 
and  sets  certain  requirements  for 
advance  public  notice  of  such  meetings 
(5  U.S.C.  552b(e))  and  permits  agencies 
to  close  the  meetings  to  public 
attendance  and  to  withhold  information 
regarding  meetings  when  an  agency 
finds  that  any  of  the  ten  exemptions 
enumerated  in  the  Sunshine  Act 
applies,  5  U.S.C.  552b(c).  The  Sunshine 
Act  provides  for  procedures  that  must 
be  followed  by  agencies  in  invoking  an 
exemption,  5  U.S.C.  552b(d),  (f).  The 
Sunshine  Act  requires  agencies  to 
adopt,  after  opportunity  for  public 
comment,  regulations  to  implement  the 
Sunshine  Act,  5  U.S.C.  552b(g). 
Consistent  with  this  requirement,  the 
Corporation  proposes  regulations  to 
implement  the  provisions  of  5  U.S.C. 
552b(b)-(f).  The  proposed  regulations 
are  intended  to  follow  the  exemptions 
provided  in  the  Sunshine  Act  and  to 
implement  fully  the  Sunshine  Act's 
procedural  requirements  regarding 
public  notice  of  meetings,  availability  of 
transcripts  or  other  records  of  meetings, 
and  closure  of  meetings. 

Executive  Order  12866 

The  Corporation  has  determined  that 
this  regulatory  action  is  not  a 
"significant"  rule  within  the  meaning  of 
Executive  Order  12866  because  it  is  not 
likely  to  result  in:  (1)  an  aimual  effect 
on  the  economy  of  $100  million  or 
more,  or  an  adverse  and  material  effect 
on  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  government  or 
commimities;  (2)  the  creation  of  a 
serious  inconsistency  or  interference 
with  an  action  taken  or  plaimed  by 
cmother  agency;  (3)  a  material  alteration 
in  the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  the  raising  of  novel  legal 


or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

The  Corporation  has  determined  that 
this  regulatory  action  will  not  result  in 
(1)  an  aimual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  Therefore,  the 
Corporation  has  not  performed  the 
initial  regulatory  flexibility  analysis  that 
is  required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  for 
major  rules  that  are  expected  to  have 
such  results. 

Other  Impact  Analyses 

Because  the  proposed  changes  do  not 
authorize  any  information  collection 
activity  this  regulatory  action  is  not 
subject  to  review  and  approval  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3500  et  seq.). 

For  purposes  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  2  U.S.C.  1531-1538.  as  well  as 
Executive  Order  12875,  this  regulatory 
action  does  not  contain  any  federal 
mandate  that  may  result  in  increased 
expenditures  in  either  Federal,  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  impose  an  annual  burden 
exceeding  $100  million  on  the  private 
sector. 

List  of  Subiects  in  45  CFR  Part  2505 

Sunshine  Act. 

For  the  reasons  stated  in  the 
preamble,  part  2505  of  chapter  XXV, 
title  45  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  added  to 
read  as  follows: 

PART  2505— RULES  IMPLEMENTING 
THE  GOVERNMENT  IN  THE  SUNSHINE 
ACT 

Sec. 

2505.1  Applicability. 

2505.2  Definitions. 

2505.3  To  what  extent  are  meetings  of  the 
Board  open  to  the  public? 

2505.4  On  what  grounds  may  the  Board 
close  a  meeting  or  withhold  information? 

2505.5  What  are  the  procedures  for  closing 
a  meeting,  withholding  information,  and 
responding  to  requests  by  affected 
persons  to  close  a  meeting? 


2505.6  What  are  the  procedures  for  making 
a  public  announcement  of  a  meeting? 

2505.7  What  are  the  procedures  for 
changing  the  time  or  place  of  a  meeting 
following  the  public  announcement? 

Authority:  5  U.S.C.  552b;  42  U.S.C. 
12651c(c) 

§2505.1     Applicability. 

(a)  This  part  implements  the 
provisions  of  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b).  These  procedures  apply  to 
meetings  of  the  Corporation's  Board  of 
Directors,  or  to  any  subdivision  of  the 
Board  that  is  authorized  to  act  on  its 
behalf.  The  Board  of  Directors  may 
waive  the  provisions  of  this  part  to  the 
extent  authorized  by  law. 

(b)  Nothing  in  this  part  expands  or 
limits  the  present  rights  of  any  person 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552),  except  that  the 
exemptions  set  forth  in  §  2505,4  shall 
govern  in  the  case  of  any  request  made 
pursuant  to  the  Freedom  of  Information 
Act  to  copy  or  inspect  the  transcript, 
recording,  or  minutes  described  in 
§2505.5. 

(c)  Nothing  is  this  part  authorizes  the 
Corporation  to  withhold  from  any 
individual  any  record,  including 
transcripts,  recordings,  or  minutes 
required  by  this  part,  which  is  otherwise 
accessible  to  such  individual  imder  the 
Privacy  Act  (5  U.S.C.  552a). 

§2505.2    Definitions. 

As  used  in  this  part: 

(a)  Board  means  the  Board  of 
Directors  established  pursuant  to  42 
U.S.C.  12651a,  or  any  subdivision  of  the 
Board  that  is  authorized  to  act  on  its 
behalf. 

(b)  Chairperson  means  the  Member 
elected  by  the  Board  to  serve  as 
Chairperson. 

(c)  General  Counsel  means  the 
Corporation's  principal  legal  officer  or 
other  attorney  acting  at  the  designation 
of  the  Corporation's  principal  legal 
officer. 

(d)  Corporation  means  the 
Corporation  for  National  and 
Conununity  Service  established 
pursuant  to  42  U.S.C.  12651. 

(e)  Meeting  means  the  deliberations  of 
at  least  a  quorum  of  the  Corporation's 
Board  of  Directors  where  such 
deliberations  determine  or  result  in  the 
joint  conduct  or  disposition  of  official 
Corporation  business.  A  meeting  may  be 
conducted  under  this  part  through 
telephone  or  similar  communications 
equipment  by  means  of  which  all 
participants  may  communicate  with 
each  other.  The  term  meeting  includes 

a  portion  thereof.  The  term  meeting 
does  not  include: 
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(1)  flotation  voting  or  similar 
consic  eration  of  business,  whether  by 
circuliition  of  material  to  the  Members 
indivi  dually  in  writing  or  by  a  polling 
of  the  members  individually  by 
teleph  Qt 

(2)  1  LCtion  by  a  quorum  of  the  Board 

to- 
rn' 

releas4  i 


Cpen 


or  to  close  a  meeting  or  to 
!  or  to  withhold  information 
pursuant  to  §  2505.5; 

!  let  an  agenda  for  a  proposed 


(ii) 
meetidg 


(iii) 
days' 
or 

(iv) 


Call  a  meeting  on  less  than  seven 
1  lotice  as  permitted  by  §  2505.6(b); 


Change  the  subject-matter  or  the 
detem  inations  to  open  or  to  close  a 
public  y  announced  meeting  under 
§2505  7(b). 

(3)  } .  gathering  for  the  purpose  of 
receiv:  ng  briefings  from  the 
Corpoi  ation's  staff  or  expert  consultants, 
provid  ed  that  Members  of  the  Board  do 
not  en  ;age  in  deliberations  at  such 
sessio]  IS  that  determine  or  result  in  the 
joint  c  )nduct  or  disposition  of  official 
Corpoi  ation  business  on  such  matters. 

(4)  /  gathering  for  the  purpose  of 
engagi  ig  in  preliminary  discussions  or 
exchai  ges  of  views  that  do  not 
effecti'  fely  predetermine  official 
Corpoi  ation  action  on  a  particular 
matter 

(f)  X\  ember  means  a  ciurent  member 
of  the  I  Corporation's  Board  of  Directors. 

(g)  P  residing  Officer  means  the 
Chairp  erson  or,  in  the  absence  of  the 
Chairp  Brson,  the  Vice  Chcurperson  of 
the  Boi  ird  of  Directors  or  other  member 
author  zed  to  act  in  this  capacity  by  the 
Board 

(h)  C  *uorum  means  the  number  of 
Memb<  rs  authorized  to  conduct 
Corporation  business  pursuant  to  the 
Board'f  bylaws. 


§2505. 
the 

The 
definec 
this 

§2505.|4 
open 
to  atteiid 


are  opf  n 
partici  )ate 
at  such 
by  me^ns 
other 


To  what  extent  are  meetings  of 
open  to  ttie  public? 

Joard  shall  conduct  meetings,  as 
in  §  2505.2,  in  accordance  with 
:.  Except  as  provided  in 

the  Board's  meetings  shall  be 
the  public.  The  public  is  invited 
all  meetings  of  the  Board  that 
to  the  public  but  may  not 
in  the  Board's  deliberations 
meetings  or  record  any  meeting 
of  electronic,  photographic,  or 
qevice. 


Bosrd 


>.4    On  what  grounds  may  the  Board 
arneeting  or  withhold  information? 

Joard  may  close  a  meeting  or 
fid  information  that  otherwise 

I  required  to  be  disclosed  under 
.5,  2505.6  and  2505.7  if  it 
properjy  determines  that  an  open 
meetin  ;  or  disclosure  is  likely  to — 


(a)  Disclose  matters  that  are — 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy; 
and 

(2)  In  fact  properly  classified  pursuant 
to  such  Executive  order; 

(b)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Corporation; 

(c)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  552),  provided  that 
such  statute — 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 

(2)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(d)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(e)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(f)  Disclose  information  of  a  personal 
nature  where  disclosiue  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(g)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which,  if  written,  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  such 
records  or  information  would — 

(1)  Interfere  with  enforcement 
proceedings; 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy; 

(4)  Disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 

a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source; 

(5)  Disclose  investigative  techniques 
cmd  procedures;  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(h)  Disclose  information  contained  in 
or  related  to  examination,  operating  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institution; 

(i)  Disclose  information  the  premature 
disclosiue  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  action  of  the  Corporation, 
except  that  this  provision  shall  not 
apply  in  any  instance  where  the 


Corporation  has  already  disclosed  to  the 
public  the  content  or  nature  of  its 
proposed  action,  or  where  the 
Corporation  is  required  by  law  to  make 
such  disclosiue  on  its  own  initiative 
prior  to  taking  final  action;  or 

(j)  Specifically  concerning  the 
Corporation's  issuance  of  a  subpoena  or 
the  Corporation's  participation  in  a  civil 
action  or  proceeding,  an  action  in  a 
foreign  coiul  or  intemationed  tribunal, 
or  an  arbitration,  or  the  initiation, 
conduct,  or  disposition  by  the 
Corporation  of  a  particular  case  of 
formal  adjudication  pursuant  to  the 
procedures  in  5  U.S.C.  554  or  otherwise 
involving  a  determination  on  the  record 
after  opportunity  for  a  hearing. 

§  2505.5    What  are  the  procedures  for 
closing  a  meeting,  withholding  information, 
and  responding  to  requests  by  affected 
persons  to  close  a  meeting? 

(a)  The  Board  may  vote  to  close  a 
meeting  or  withhold  information 
pertaining  to  a  meeting.  Such  action 
may  be  taken  only  when  a  majority  of 
the  entire  membership  of  the  Board 
votes  to  take  such  action.  A  separate 
vote  shall  be  taken  with  respect  to  each 
action  under  §  2505.4.  The  Board  may 
act  by  taking  a  single  vote  with  respect 
to  a  series  of  meetings  which  are 
proposed  to  be  closed  to  the  public,  or 
with  respect  to  any  information 
concerning  a  series  of  meetings,  so  long 
as  each  meeting  in  the  series  involves 
the  same  particular  matters  and  is 
scheduled  to  be  held  no  more  than 
thirty  days  after  the  initial  meeting  in 
the  series.  Each  Member's  vote  under 
this  paragraph  shall  be  recorded  and  no 
proxies  shall  be  allowed. 

(b)  If  your  interests  may  be  directly 
affected  if  a  meeting  is  open  you  may 
request  that  the  Board  close  the  meeting 
on  one  of  the  grounds  referred  to  in 

§  2505.4(e),  (f),  or  (g).You  should  submit 
your  request  to  the  Office  of  the  General 
Counsel,  Corporation  for  National  and 
Conununity  Service,  1201  New  York 
Avenue  NW,  Washington,  DC  20525. 
The  Board  shall,  upon  the  request  of  any 
one  of  its  members,  determine  by 
recorded  vote  whether  to  grant  your 
request. 

(c)  Within  one  working  day  of  any 
vote  taken  pursuant  to  this  section,  the 
Board  shall  make  publicly  available  a 
written  copy  of  such  vote  reflecting  the 
vote  of  each  Member  on  the  question.  If 
a  meeting  is  to  be  closed  to  the  public, 
the  Board  shall,  within  one  working 
day,  make  available  a  full  written 
explanation  of  its  action  closing  the 
meeting  and  a  list  of  all  persons 
expected  to  attend  the  meeting  and  their 
affiliation. 
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(d)  For  each  closed  meeting,  the 
General  Counsel  shall  publicly  certify 
that,  in  his  or  her  opinion,  the  meeting 
may  be  closed  to  the  public  and  shall 
state  each  relevant  exemption  relied 
upon.  A  copy  of  the  certification  shall 
be  available  for  public  inspection. 

(e)  For  each  closed  meeting,  the  Board 
shall  issue  a  statement  setting  forth  the 
time,  place,  and  persons  present.  A  copy 
of  such  statement  shall  be  available  for 
public  inspection. 

(f)  (1)  For  each  closed  meeting,  with 
the  exception  of  a  meeting  closed 
pxu-suant  to  §  2505.4(h)  or  (j),  the  Board 
shall  maintain  a  complete  transcript  or 
electronic  recording  adequate  to  record 
fully  the  proceedings  of  each  meeting. 

(2)  For  meetings  that  are  closed 
pursuant  to  §  2505.4(h)  or  (j),  the  Board 
may  maintain  a  set  of  minutes  in  lieu  of 
a  transcript  or  recording.  Such  minutes 
shall  fully  and  clearly  describe  all 
matters  discussed  and  shall  provide  a 
full  and  accurate  summary  of  any 
actions  taken,  and  the  reasons  therefor, 
including  a  description  of  each  of  the 
views  expressed  on  any  item  and  the 
record  of  any  vote.  All  documents 
considered  in  connection  with  any 
action  shall  be  identified  in  such 
minutes. 

(3)  The  Corporation  shall  make 
promptly  available  to  the  public,  in  a 
place  easily  accessible  to  die  public,  the 
transcript,  electronic  recording,  or 
minutes  of  the  discussion  of  any  item  on 
the  agenda,  or  of  any  item  of  the 
testimony  of  any  witness  received  at  the 
meeting,  except  for  such  item  or  items 
of  such  discussion  or  testimony  as  the 
Corporation  determines  to  contain 
information  which  may  be  properly 
withheld.  Copies  of  such  transcript,  or 
minutes,  or  a  transcription  of  such 
recording  disclosing  the  identity  of  each 
speaker,  shall  be  furnished  to  any 
person  at  the  actual  cost  of  duplication 
or  transcription.  The  Corporation  shall 
maintain  the  transcript,  recording,  or 
minutes  for  each  closed  meeting  for  at 
least  two  years  or  at  least  one  year  after 
the  conclusion  of  any  Corporation 
business  acted  upon  at  the  meeting, 
whichever  occurs  later. 

§  2505.6    What  are  the  procedures  for 
making  a  public  announcement  of  a 
meeting? 

(a)  For  each  meeting,  the  Board  shall 
make  a  public  announcement,  at  least 
one  week  before  the  meeting,  of — 

(1)  The  meeting's  time  and  place; 

(2)  The  matters  to  be  considered; 

(3)  Whether  the  meeting  is  to  be  open 
or  closed;  and 

(4)  The  name  and  business  telephone 
number  of  the  official  designated  by  the 


Board  to  respond  to  requests  for 
information  about  the  meeting. 

(b)  The  one  week  advance  notice 
required  by  paragraph  (a)  of  this  section 
may  be  reduced  only  if — 

(1)  The  Board  determines  by  recorded 
vote  that  Board  business  requires  that 
the  meeting  be  scheduled  in  less  than 
seven  days;  and 

(2)  The  public  announcement 
required  by  paragraph  (a)  of  this  section 
is  made  at  the  earliest  practicable  time 
and  posted  on  the  Corporation's  home 
page. 

(c)  Immediately  following  a  public 
aimouncement  required  by  paragraph 
(a)  of  this  section,  the  Corporation  will 
submit  for  publication  in  the  Federal 
Register  a  notice  of  the  time,  place,  and 
subject-matter  of  the  meeting,  whether 
the  meeting  is  open  or  closed,  any 
change  in  one  of  the  preceding,  and  the 
name  and  phone  number  of  the  official 
designated  by  the  agency  to  respond  to 
requests  for  informadon  about  the 
meeting. 

§  2505.7    What  are  the  procedures  for 
changing  the  time  or  place  of  a  meeting 
following  the  public  announcement? 

(a)  After  there  has  been  a  public 
announcement  of  a  meeting,  the  time  or 
place  of  the  meeting  may  be  changed 
only  if  the  Board  publicly  announces 
the  change  at  the  earliest  practicable 
time.  Such  a  change  need  not  be 
determined  by  recorded  vote. 

(b)  After  there  has  been  a  public 
annoimcement  of  a  meeting,  the  subject- 
matter  of  the  meeting,  or  the 
determination  of  the  Board  to  open  or  to 
close  a  meeting  may  be  changed  only 
when — 

(1)  The  Board  determines,  by  recorded 
vote,  that  Board  business  so  requires 
and  that  no  earlier  announcement  of  the 
change  was  possible;  and 

(2)  The  Board  publicly  announces  the 
change  and  the  vote  of  each  Member  at 
the  earliest  practicable  time. 

(c)  The  deletion  of  any  subject-matter 
previously  announced  for  a  meeting  is 
not  a  change  requiring  the  approval  of 
the  Board  luider  paragraph  fb)  of  this 
section. 

Dated:  May  6,  1999. 
Thomas  L.  Bryant, 
Acting  General  Counsel. 
(FR  Doc.  99-11882  Filed  5-10-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AF43 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To  Delist 
the  Douglas  County  Population  of 
Columbian  White-Tailed  Deer 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We  (the  U.S.  Fish  and 
Wildlife  Service)  propose  to  remove  the 
Douglas  County  population  of  the 
Columbian  white-tailed  deer 
[Odocoileus  virginianus  leucurus)  from 
the  Lists  of  Endangered  and  Threatened 
Wildlife  and  Plant  species  (delist). 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended. 

Two  populations  of  this  subspecies 
exist,  one  in  Douglas  County,  Oregon, 
(Douglas  County  population),  and  the 
other  in  Coliunbia  and  Clatsop  counties, 
Oregon,  and  Wahkiakum  Coimty. 
Washington  (Columbia  River 
population).  The  Columbian  white- 
tailed  deer  was  listed  as  endangered  in 
1967  under  the  Endangered  Species 
Preservation  Act,  and  subsequently 
listed  under  the  Endangered  Species  Act 
of  1973  as  amended  (Act). 

The  Douglas  County  population  has 
increased  from  a  low  of  fewer  than  300 
deer  in  1940  to  a  current  total  of  about 
5,500  deer.  The  range  of  this  population 
also  has  increased.  Habitat  has  been 
secured  and/or  protected  for  the 
population,  enabling  it  to  increase  in 
numbers  and  range  to  the  point  where 
a  change  in  status  is  appropriate. 

The  Douglas  County  population  of 
Colimibian  white-tailed  deer  meets  the 
recovery  plan's  criteria  for  delisting. 
The  Columbia  River  population 
numbers  meet  the  criteria  for 
downlisting  to  threatened,  but  do  not 
presently  meet  the  objectives  for  secure 
habitat  needed  to  delist  the  population. 
We  anticipate  another  proposed  rule  in 
the  future  to  downlist  this  population. 

This  proposed  rule  includes  a 
proposed  5-year  post-delisting 
monitoring  plan  for  the  Douglas  County 
population  as  required  for  species  that 
are  delisted  due  to  recovery.  Monitoring 
will  include  population  trends  and 
productivity. 

DATES:  We  must  receive  your  comments 
on  the  Douglas  County  population  cf 
Columbian  white-tailed  deer  delisting 
by  July  12, 1999.  Public  hearing  requests 
must  be  received  by  June  25,  1999. 
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ADORE  5SES:  Send  comments  and 
materials  concerning  this  proposal  to 
ervisor,  U.S.  Fish  and  Wildlife 
Southwest  Oregon  Field  Office, 
.W.  Stewart  Parkway,  Roseburg, 
97470.  Comments  and  materials 
received  will  be  available  for  public 
on,  by  appointment,  during 
business  hours  at  the  above 


the  Su  p 
Serviqe 
2900 
Oregi 


II.' 


?oi 


inspec  ti 

norma  t 

addre!  s. 

FOR  R]  RTHER  INFORMATION  CONTACT: 

Craig  '  'uss.  Field  Supervisor,  U.S.  Fish 

and  W  ildlife  Service  (See  ADDRESSES 

section  ),  (telephone  541/957-3474; 

facsimile  541/957-3475)  for  information 

pertaii  ling  to  the  Douglas  County 

populiition. 

SUPPLi  MENTARY  INFORMATION: 

Backg]  'oiind 

The  Colimibian  white-tailed  deer 
{Odoct  >ileus  virginianus  leucurus) 
reseml  iles  other  white-tailed  deer 
subspecies,  ranging  in  size  from  39  to  45 
kilograms  (kg)  (85  to  100  pounds  (lbs)) 
for  fen  ales  and  52  to  68  kg  (115  to  150 
lbs)  foi  males.  Generally  a  red-brown 
color  i  1  summer,  and  gray  in  winter,  the 
speciei  has  white  rings  around  the  eyes 
and  a  \  i^hite  ring  just  behind  the  nose. 
Its  tail  is  long  and  triangular  in  shape, 
and  is  )rown  on  the  dorsal  (upper) 
surface  and  fringed  in  white  (Oregon 
Depart  nent  of  Fish  and  Wildlife 
(ODFV  )  1995).  The  species  was 
former  y  distributed  throughout  the 
bottom  lands  and  prairie  woodlands  of 
the  lover  Columbia,  Willamette,  and 
Umpqi  la  River  basins  in  Oregon  and 
southe-n  Washington  (Bailey  1936).  It  is 
the  we  itemmost  representative  of  the  38 
subspe  cies  of  white-tailed  deer.  Early 
accouE  ts  suggested  this  deer  was  locally 
commc  n,  particularly  in  riparian  areas 
along  t  le  major  rivers  (Gavin  1978).  The 
declinf  in  deer  numbers  was  rapid  with 
the  arr:  val  and  settlement  of  pioneers  in 
the  fertile  river  valleys.  Conversion  of 
brushy  riparian  land  to  agriculture, 
urban!:  lation,  imcontrolled  sport  and 
comme  rcial  hunting,  and  perhaps  other 
factors  apparently  caused  the 
extirpa  [ion  of  this  deer  over  most  of  its 
range  hy  the  early  1900's  (Gavin  1978). 
Only  a  small  herd  of  200  to  400  animals 
in  the  1  ower  Columbia  River  area  of 
Clatsop  and  Columbia  counties,  Oregon, 
and  Co  ivlitz  and  Wahkiakimi  counties, 
Washii  gton,  and  a  disjiuict  population 
of  unkjiown  size  in  Douglas  County, 
Oregon,  survived.  These  two  renmant 
popula  :ions  are  geographically 
separal  ad  by  about  320  kilometers  (km) 
(200  miles  (mi))  of  unsuitable  or 
discontinuous  habitat. 

Popu  lation  declines  led  to 
classifi  ration  of  this  subspecies  as 
endang  sred  in  1967  (32  FR  4001).  Prior 


to  1977,  the  Douglas  County  population 
was  considered  a  black-tailed  deer 
[Odocoileus  hemionus  columbiana)  or  a 
hybrid  between  the  black-tailed  deer 
and  the  Colimibian  white-tailed  deer  by 
the  State  of  Oregon,  and  was  managed 
accordingly,  including  by  a  regulated 
harvest.  In  1978,  the  State  of  Oregon 
recognized  the  white-tailed  deer 
population  in  Douglas  Coimty  as  the 
Columbian  white-tailed  deer  and 
prohibited  hunting  of  white-tailed  deer 
in  that  County  (ODFW  1995).  The 
Columbian  white-tailed  deer  was 
removed  from  the  State  of  Oregon  list  of 
threatened  and  endangered  species  in 
1996  because  the  State  considers  the 
population  to  have  recovered. 

The  Columbian  White-Tailed  Deer 
Recovery  Plan  (Recovery  Plan)  was 
approved  by  us  in  1976,  and  a  revised 
version  was  approved  in  1983.  Because 
of  the  distance  between  these 
populations  and  differences  in  habitats 
and  threats,  the  Recovery  Plan  addresses 
the  recovery  of  each  population 
separately. 

Crews  (1939)  estimated  the 
population  in  the  1930's  in  Douglas 
County  at  200  to  300  individuals  within 
a  range  of  about  78  square  kilometers  (sq 
km)  (30  square  miles  (sq  mi)).  In  1970, 
ODFW  estimated  that  450  to  500  deer 
were  present.  By  1983,  the  nxmiber  had 
increased  to  about  2,500  (Smith  1985). 
The  population  has  continued  to  grow 
and  presently  numbers  about  5,500  deer 
(ODFW  1995). 

Along  with  this  increase  in  numbers, 
the  range  also  has  expanded.  The  deer 
have  expanded  to  the  north  and  west  in 
the  last  10  years,  and  now  occupy  an 
area  of  approximately  800  sq  km  (308  sq 
mi)(ODFW  1995).  The  highest  densities 
of  Columbian  white-tailed  deer  are 
found  along  the  south  bank  of  the  North 
Umpqua  River  within  about  1  km  (0.6 
mi)  of  the  river.  Within  this  zone, 
browse  lines  are  becoming  evident  in 
some  areas,  and  higher  parasite  loads 
and  bacterial  infections  are  begirming  to 
become  apparent  due  to  high 
concentrations  of  deer  (Kistner  and 
Denney  1991).  High  internal  parasite 
loads  are  generally  considered  to  be 
indicators  of  high  deer  densities  (ODFW 
1995). 

Most  habitat  for  the  Douglas  Coimty 
population  is  on  private  lands,  and 
3,713  hectares  (ha)  (9,191  acres  (ac))  of 
suitable  habitat  are  presently  considered 
secure  on  Federal,  Coimty  and  private 
lands.  For  the  purpose  of  delisting, 
habitat  is  considered  secure  if  it  is 
protected  by  legally  binding  measures  or 
law  from  adverse  human  activities  for 
the  foreseeable  future.  The  majority  of 
this  secure  habitat  (2,804  ha)  (6,941  ac) 
is  managed  by  the  U.S.  Department  of 


the  Interior,  Bureau  of  Land 
Management  (BLM),  Roseburg  District. 
About  2,658  ha  (6,581  ac)  is  managed  as 
the  North  Bank  Habitat  Management 
Area,  which  was  acquired  by  the  BLM 
in  order  to  secure  habitat  for  the 
Douglas  County  population  of 
Columbian  white-tailed  deer,  and  its 
primary  purpose  is  to  manage  for  the 
species  (BLM  1998).  BLM  also  manages 
another  145  ha  (360  ac)  of  for  the 
species  (Lowell  Hayes,  BLM,  in  litt. 
1998).  Douglas  County  provides  another 
626  ha  (1,550  ac)  of  secure  habitat,  and 
includes  the  Kanipe  Ranch  property 
(444  ha)  (1,100  ac),  which  was  deeded 
to  the  County  with  the  stipulation  that 
it  be  managed  as  a  wildlife  area  and  the 
County  manages  it  in  that  maimer; 
Whistler  Park  (40  ha)(100  ac),  which  the 
County  manages  as  a  park;  and  the  Glide 
Transfer  Site  (141  ha)(350  ac)  which  is 
managed  as  an  experimental  forest,  with 
wildlife  habitat  as  one  of  its  objectives 
(Frank  M.  Nielsen,  Douglas  County 
Public  Works  Department,  in  litt.  1998; 
David  Peterson,  U.S.  Fish  and  Wildhfe 
Service,  pers.  comm.  1998).  Several 
other  organizations  are  providing  secure 
habitat,  including  the  Nature 
Conservancy,  which  owns  about  8  ha 
(20  ac)  and  manages  it  as  a  natural  area 
and  will  continue  to  do  so  into 
perpetuity;  12  ha  (30  ac)  is  provided  by 
Oregon  Department  of  Fish  and 
Wildlife,  which  manages  the  land  for 
wildlife  and  public  fishing;  and  Ramp 
Canyon  (263  ha)  (650  ac)  is  managed  by 
the  Ramp  Canyon  Board,  comprised  of 
private  citizens,  as  an  outdoor 
recreation  site  which  provides  habitat 
for  the  Douglas  County  population  of 
Columbian  white-tailed  deer  (D. 
Peterson,  pers.  comm.  1998). 

Though  not  considered  secure,  habitat 
on  private  lands  within  the  core  range 
of  this  population  that  contains  key 
foraging,  hiding,  fawning,  and  travel 
corridors  is  also  providing  a  measure  of 
protection  for  the  subspecies.  Douglas 
County  has  implemented  land  use  plans 
and  zoning  ordinances  that  apply  to 
private  land  to  protect  habitat  and  assist 
in  recovery  (Douglas  County  1997). 
These  protection  measures  include 
retention  of  existing  land  uses  that 
maintain  essential  habitat  components. 
Minimimi  lot  sizes  for  farm  use  and 
timberlands,  and  building  setbacks 
along  riparian  zones,  have  been 
established  to  assure  maintenance  of 
habitat  and  travel  corridors  (ODFW 
1995;  Douglas  County  1997). 

The  Recovery  Plan  described  the 
criteria  for  reclassification  of  the 
Douglas  County  population  to 
threatened  status.  This  criteria  was 
maintenance  of  a  total  of  1 ,000  animals 
in  the  herd  in  combination  with 
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moderate  habitat  protection  (such  as 
provided  by  Douglas  County  Land  Use 
Plans  and  zoning  ordinances)  (Service 
1983).  The  Recovery  Plan  also  had  an 
objective  of  at  least  500  deer  distributed 
on  at  least  2,222  ha  (5,500  ac)  of 
suitable,  secure  habitat  for  the  Douglas 
Coimty  population  to  be  considered 
recovered  and  subject  to  removal  from 
the  Lists  of  Endangered  and  Threatened 
Wildlife  (Service  1983).  The  figure  of 
500  deer  was  calculated  based  on 
existing  sex  ratios  and  distribution,  and 
is  theoretically  required  to  eliminate  the 
potentially  deleterious  effects  of 
inbreeding.  The  theory  and  formulas  for 
calculating  this  number  were  developed 
and  discussed  by  Senner  (1980). 
From  1994  to  1997,  population 
estimates  indicated  that  507,  424,  558 
and  618  deer  have  been  present  on 
secure  habitat  (S.  Denney,  ODFW,  in  litt. 
1997).  The  rest  of  the  population  is 
found  on  habitat  not  considered  secure. 
The  current  total  population  size  is 
roughly  five  times  the  population  size 
required  for  downlisting,  which  greatly 
reduces  the  risk  to  the  population.  It  is 
also  anticipated  that  as  habitat 
management  and  restoration  activities 
are  implemented  by  the  BLM  in  the 
North  Bank  Habitat  Area,  which 
contains  the  majority  of  secure  lands, 
the  carrying  capacity  and  niunbers  of 
deer  on  these  lands  will  increase 
accordingly.  The  Douglas  County 
population  has  met  the  objectives  in  the 
Recovery  Plan,  and  greatly  exceeded  the 
habitat  objectives. 

Distinct  Vertebrate  Population  Segment 

The  Douglas  County  and  Columbia 
River  populations  of  the  Columbian 
white-tailed  deer  qualify  as  distinct 
under  our  Policy  Regarding  the 
Recognition  of  Distinct  Vertebrate 
Population  Segments  Under  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.), 
published  in  the  Federal  Register  on 
February  7, 1996  (61  FR  4722).  For  a 
population  to  be  listed  under  the  Act  as 
a  distinct  vertebrate  population 
segment,  three  elements  are 
considered — (1)  the  discreteness  of  the 
population  segment  in  relation  to  the 
remainder  of  the  species  to  which  it 
belongs;  (2)  the  significance  of  the 
population  segment  to  the  species  to 
which  it  belongs;  and  (3)  the  population 
segment's  conservation  status  in  relation 
to  the  Act's  standards  for  listing  (i.e.,  is 
the  population  segment,  when  treated  as 
if  it  were  a  species,  endangered  or 
threatened?). 

The  Douglas  Coiuity  and  Columbia 
River  popidations  of  Columbian  white- 
tailed  deer  are  discrete  as  they  are 
geographically  isolated  and  separated 


from  each  other.  Historically,  this 
subspecies  ranged  from  the  south  end  of 
Puget  Sound  in  Washington  south  to  the 
Roseburg  area  in  Oregon  (Bailey  1936). 
At  the  present  time,  only  two  locations 
for  this  subspecies  exist.  The 
subspecies'  range  has  been  reduced  to 
its  present  locations  along  the  Columbia 
River  in  Washington  and  Oregon  and  in 
Douglas  County,  Oregon.  The 
populations  are  separated  by  over  320 
km  (200  mi)  of  discontinuous  or 
unsuitable  habitat.  Columbian  white- 
tailed  deer  are  not  migratory  and  appear 
to  restrict  their  movements  to  relatively 
small  home  ranges  (ODFW  1995).  As  a 
result,  the  wide  geographic  gap  in 
smtable  habitat  between  the  Columbia 
River  and  Douglas  County  populations 
identifies  this  subspecies  as  having  two 
discrete  and  isolated  population 
segments. 

Regarding  significance,  there  are  some 
recognized  ecological  differences 
between  the  habitats  of  the  Coliunbia 
River  and  Douglas  Coimty  populations, 
although  both  subpopidations  are  tied  to 
riparian  areas.  The  Douglas  County 
population  occurs  in  a  relatively  dry 
area  that  has  rolling  hills,  grasslands, 
and  oak  forests  (ODFW  1995).  Smith 
(1981)  found  that  oak  woodland/ 
grassland  habitat  is  important  to  this 
population,  and  heavily  used  by 
Columbian  white-tailed  deer.  The 
Columbia  River  population,  by  contrast, 
occiu-s  in  wet  bottomlands  and  dense 
forest  swamps  where  there  is  little 
elevational  relief,  and  which  receive  a 
large  amount  of  precipitation  (ODFW 
1995). 

As  previously  mentioned,  the 
Columbian  white-tailed  deer  was  listed 
as  endangered  in  1967  (32  FR  4001),  and 
subsequently  listed  under  the  Act  (see 
Previous  Federal  Action  section  below). 
The  Recovery  Plan  addressed  recovery 
objectives  and  criteria  for  each 
population,  and  recognized  them  as  two 
distinct  populations  because  of 
differences  in  location,  habitats,  land 
use,  etc.  (Service  1983).  For  the  reasons 
described  herein,  we  believe  that  the 
Douglas  County  population  has  met  the 
criteria  for  delisting.  The  Columbia 
River  population  has  met  the  criteria  for 
downlisting,  and  we  anticipate  another 
proposed  rule  in  the  future  to  downlist 
this  population. 

Previous  Federal  Action 

On  March  11, 1967,  the  Columbian 
white-tailed  deer  was  listed  in  the 
Federal  Register  as  an  endangered 
species  under  the  Endangered  Species 
Preservation  Act  (ESPA)  of  1966  (32  FR 
4001).  The  ESPA  defined  listing  factors 
and  required  publication  of  the  names 
of  fish  and  wildlife  species  threatened 


with  extinction.  On  March  8.  1969.  we 
again  published  in  the  Federal  Register 
(34  FR  5034)  a  list  of  fish  and  wildlife 
species  threatened  with  extinction 
under  the  Endangered  Species 
Conservation  ^ct  of  1969.  This  list  again 
included  the  Coliunbian  white-tailed 
deer.  On  August  25,  1970,  we  published 
a  proposed  list  of  endangered  species, 
which  included  the  Columbian  white- 
tailed  deer,  in  the  Federal  Register  (35 
FR  13519)  as  part  of  new  regulations 
implementing  the  Endangered  Species 
Conservation  Act  of  1969.  This  rule 
became  final  on  October  13,1970(35FR 
16047).  Species  listed  as  endangered  on 
the  above  mentioned  lists  were 
automatically  included  in  the  lists  of 
threatened  and  endangered  species 
when  the'Endangered  Species  Act  was 
authorized  in  1973. 

The  processing  of  this  proposed  rule 
conforms  with  our  listing  priority 
guidance  published  in  the  Federal 
Register  on  May  8.  1998  (63  FR  25502). 
This  guidance  clarifies  the  order  in 
which  we  will  process  rulemakings 
following  two  related  events — (1)  the 
lifting,  on  April  26,  1996,  of  the 
moratorium  on  final  listings  imposed  on 
April  10,  1995  (Public  Law  104-6)  and. 
(2)  the  restoration  of  significant  funding 
for  listing  through  passage  of  the 
Omnibus  Budget  Reconciliation  Act 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  Under  this  guidance, 
highest  priority  (Tier  1)  is  given  to 
processing  emergency  listings  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of 
outstanding  proposed  listings,  resolving 
the  conservation  status  of  candidate 
species,  processing  administrative 
findings  on  petitions  to  add  species  to 
the  lists  or  reclassify  species  from 
threatened  to  endangered  status,  and 
delisting  or  reclassifying  actions.  The 
lowest  priority  actions,  processing 
critical  habitat  designations,  are  in  Tier 
3.  This  proposed  rule  falls  under  Tier  2. 

Summary  of  Factors  AfEecting  the 

9pccncs 

Section  4  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act)(16  U.S.C. 
1531  et  seq.)  and  regidations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
set  forth  the  procedures  for  listing, 
reclassifying  or  removing  species.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  should 
also  be  considered  in  any  decision  to 
delist  a  species,  and  their  appUcation  to 
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the  C(  liunbian  white-teiiled  deer  are  as 
follow  s: 

A.  '  'he  present  or  threatened 
destruction,  modification,  or 
curtai  inent  of  its  habitat  or  range.  The 
prefer  -ed  habitat  of  the  Columbian 
white- tailed  deer  includes  grass-shrub, 
sprua  -Cottonwood  swamps,  oak  mottes, 
open  i  nd  closed  oak  woodland  within 
bottoD  dand  and  riparian  zones,  and 
some  ( :oniferous  forest.  The  lowland 
riparie  n  system,  however,  is  the  key 
habita ;  component  for  the  deer  (Service 
1983;  Jmith  1987).  Conversion  of  these 
habita  types  to  residential  and 
intens  ve  agricultural  developments  was 
a  key  ^ctor  leading  to  the  listing  of  this 
:ies  as  endangered. 

the  range  of  the  Douglas 
population,  3,713  ha  (9,191  ac) 
considered  secure  habitat,  as 
iisly  described.  These  lands  were 
ted  to  harbor  507,  424,  558  and 
pr  in  each  of  the  years  between 
1994-1997.  respectively  (S.  Denney,  in 
litt.  1907).  The  remainder  of  the  species' 
prefen  ed  habitats  are  privately  owned. 
Howe\er,  since  1983,  prime  habitat 
areas  f  )r  Columbian  white-tailed  deer 
have  bfeen  designated  by  the  Douglas 
Count*  Land  Use  Plan  (1997)  for  rural 
residential,  agriculture,  grazing  and 
forest,  iivhich  protects  lands  from  urban 
development.  Key  travel  corridors  and 
fawniite  areas  along  the  North  Umpqua 
River  a  re  now  partly  protected  from 
intensi  ve  and  excessive  development  by 
Douglas  County,  which  developed  a 
habitat  protection  program  for  the 
Colum  )ian  white-tailed  deer  within  the 
specie: '  range  in  that  county.  Protective 
measures  to  conserve  habitat  for  the 
species  include  a  30  m  (100  ft) 
structiiral  development  setback  from 
streams  to  preserve  riparian  corridors,  a 
minimjim  parcel  size  of  32  ha  (80  ac) 
within  96  percent  of  the  protected 
habitatjarea,  and  limit  rural  residential 
development  along  the  western  edge  of 
^ected  habitat.  The  deer 
tion  has  continued  to  increase  in 

This  sustained  increase  in 
ts  in  conjunction  with  habitat 
I  on  measures  has  resulted  in  a 
population  of  Columbian  white-tailed 
deer  that  is  no  longer  threatened  by 
habitat  loss  or  destruction. 

B.  0\  'erutilization  for  commercial, 
recreat  onal,  scientific,  or  educational 
purpos  ?s.  Prior  to  protection  under  the 
Act,  th0  Columbian  white-tailed  deer 
experie  need  intensive  hunting  pressure 
that,  cc  upled  with  habitat  loss,  resulted 
in  a  pn  cipitous  population  decline. 
Since  f  rotection  imder  the  Act  and  the 
securin  g  of  suitable  habitat,  the  Douglas 
County  population  has  increased  in 
numbe  s.  and  has  increased  even  during 
the  per  ods  of  legal  sport  hunting. 


Scientific  studies,  permitted  under 
section  10(a)(1)(A)  of  the  Act,  have 
residted  in  the  take  of  as  many  as  40 
deer  within  1  year  from  the  Douglas 
County  population.  These  permitted 
takings  have  not  had  measurable 
impacts  on  population  trends  in  this 
population. 

Poaching  of  several  Colimibian  white- 
tailed  deer  has  been  documented 
annually,  but  it  is  not  judged  to  have  a 
significant  impact  on  the  population 
(ODFW  1995). 

Past  overutilization  was  considered  a 
threat  to  this  population  and  was  one  of 
several  factors  leading  to  its  listing  as 
endangered.  Columbian  white-tailed 
deer  cannot  be  legally  himted  while  the 
subspecies  is  listed  under  the  Act. 
Delisting  of  the  Douglas  Coimty 
population  will  allow  the  State  of 
Oregon  to  regulate  the  harvest  of  this 
subspecies,  and  may  result  in  an 
increased  level  of  utilization  (ODFW 
1995).  However,  the  population  now 
numbers  about  5,500  deer,  which  is 
considered  to  be  large  enough  to 
withstand  some  regulated  harvest.  The 
regulated  harvest  objective  would  be  to 
reduce  the  population  density  in  certain 
areas,  and  to  expand  the  range  of  the 
subspecies  by  trapping  and 
transplanting  individuals  to  unoccupied 
range  (ODFW  1995).  Also,  the 
population  would  be  monitored  for  at 
least  5  years  after  delisting  to  ensure 
that  the  population  remains  stable  and 
there  are  no  further  risks  to  the 
subspecies'  well-being.  Overutilization 
is  no  longer  considered  a  threat  to  the 
population. 

C.  Disease  or  predation.  At  the  time 
of  listing,  disease  and  predation  were 
not  thought  to  be  major  limiting  factors 
of  this  population.  Parasitism  and  some 
bacterial  diseases  are  now  beginning  to 
become  apparent  in  areas  where  deer 
densities  are  highest.  Continued 
increases  in  numbers  writhin  the  core 
range  may  lead  to  widespread  mortality 
from  parasitism  and  disease  (Kistner 
and  Denney  1991).  Kistner  and 
Denney's  (1991)  work  included  the 
permitted  take  of  40  deer  to  analyze 
disease  and  parasite  levels.  Delisting 
would  allow  management  practices  by 
the  State  of  Oregon  such  as  hazing  to 
disperse  concentrations  of  deer  and 
depredation  permits  to  remove 
individual  deer.  Sport  hunting  to 
regidate  high-density  populations 
would  also  be  possible.  "These  actions 
would  reduce  the  likelihood  of  a 
density-dependent  epizootic  disease  or 
infection.  It  would  not,  however,  totally 
eliminate  the  potential  for  such  an 
occurrence.  Predation  has  not  been 
identified  or  recognized  as  a  controlling 
or  limiting  factor  of  this  population.  In 


conclusion,  disease  and  predation  are 
not  considered  threats  to  the 
population,  and  delisting  of  the 
population  would  probably  facilitate 
managers'  ability  to  reduce  existing 
problems  with  disease. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  lack  of 
adequate  regulatory  mechanisms  for 
protecting  habitat  and  controlling  take 
was  responsible  for  the  decline  of  the 
deer.  Listing  the  deer  as  endangered 
under  the  Act  protected  individual 
animals  from  take,  but  habitat 
degradation  and  destruction  on  private 
lands  has  continued,  which  was  a  major 
factor  contributing  to  the  decline.  For 
the  Douglas  County  population, 
securing  2,222  ha  (5,500  ac)  of  habitat 
that  supports  500  deer  assures  that 
adequate  habitat  will  be  protected  to 
maintain  a  minimum  viable  population 
(Service  1983).  The  3,713  ha  (9,191  ac) 
of  habitat  secured  on  BLM,  Douglas 
County,  and  other  lands  exceeds  this 
minimum  amount.  BLM  manages  the 
North  Bank  Management  Area  and 
several  hundred  other  hectares  (acres) 
for  Colimibian  white-tailed  deer; 
Douglas  County  manages  624  ha  (1550 
ac)  as  parks,  forests,  and  wildlife  areas 
that  provide  habitat;  and  The  Nature 
Conservancy,  ODFW,  and  Ramp  Canyon 
board  also  manage  lands  to  benefit  the 
species.  In  addition,  passage  and 
implementation  of  the  Douglas  County 
Land  Use  Plan  in  1995  provided 
additional  habitat  protection  for  the 
population  on  private  land,  although 
this  level  of  habitat  protection  does  not 
meet  the  secure  habitat  criteria.  That 
plan  requires  retention  of  wooded 
habitat  on  farm  and  forest  land,  and  30 
meter  (100  feet)  setbacks  for  building 
construction  along  the  North  Umpqua 
River.  This  portion  of  the  river  is  the 
principal  travel  corridor  and  dispersal 
route  within  the  core  area  of  this 
population.  Securing  of  adequate  habitat 
on  Federal  and  County  lands,  and  the 
additional  zoning  requirements  have 
removed  this  threat  to  the  Douglas 
Coimty  population. 

E.  Ckher  natural  or  manmade  factors 
affecting  its  continued  existence.  With 
growth  of  the  deer  population,  deer- 
human  conflicts  have  increased.  Private 
croplands,  gardens,  and  ornamental 
plantings  have  been  subject  to  varying 
degrees  of  depredation  by  the  Douglas 
County  population.  This  has  created 
serious  problems  because  under  the  Act 
it  is  illegal  to  haze,  harass,  disperse,  or 
lethally  take  listed  deer,  even  where 
serious  continued  damage  is  occurring. 
Unregulated  indiscriminate  illegal  take 
is  occurring  and  is  likely  to  increase  as 
the  herd  increases.  Illegal  unreported 
forms  of  control  do  not  allow  for 
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analysis  of  behavior,  population 
changes  or  the  subsequent  formulation 
of  management  strategies  based  on 
known  population  dynamics.  Removal 
of  the  Douglas  Cbunty  population  of 
Columbian  white-tailed  deer  from  the 
endangered  and  threatened  species  lists 
will  allow  development  and 
implementation  of  management 
procedures  necessary  to  control  and 
enhance  deer  populations,  while 
fostering  better  land  manager-landowner 
relationships  that  are  necessary  for 
effective  long-term  conservation. 

Fire  has  historically  played  a  large 
part  in  shaping  habitat  for  Columbian 
white-tailed  deer  in  Douglas  Coimty. 
Although  fire  may  have  negative  short- 
term  impacts  on  habitat,  deer 
distribution,  and  numbers,  the  long- 
term  effects  can  be  beneficial  by 
removing  decadent  brush,  promoting 
nutritious  vegetation,  and  maintaining 
the  oak/grassland  that  the  subspecies 
prefers  (ODFW  1995).  Columbian  white- 
tailed  deer  evolved  with  the  occurrence 
of  fire  in  the  ecosystem,  and  prescribed 
burning  of  their  habitat  would  likely  be 
beneficial.  Currently,  where  this 
population  occurs,  all  wildfires  are 
suppressed  because  of  the  proximity  of 
homes  and  businesses.  Given  the 
increasing  Douglas  County  population 
and  resulting  range  expansion,  it  is 
unlikely  that  fire  would  pose  a 
significant  threat  to  the  population. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this 
subspecies  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
proposed  action  is  to  delist  the  Douglas 
County  population  of  the  Columbian 
white-tailed  deer.  The  population 
currently  exceeds  the  minimum 
population  number  necessary  to  assure 
continued  viability.  Sufficient  suitable 
habitat  has  been  secvned  in  Douglas 
County  to  support  delisting  that 
population. 

Effects  of  the  Rule 

If  the  Douglas  Coimty  population  of 
the  Columbian  white-tailed  deer  is 
removed  from  the  Lists  of  Threatened 
and  Endangered  Species,  Federal 
agencies  would  no  longer  be  required  to 
consult  with  us  under  section  7  of  the 
Act  to  ensure  that  any  action 
authorized,  funded,  or  carried  out  by 
them  is  not  likely  to  jeopardize  the 
continued  existence  of  the  deer.  The 
protection  from  take  under  section  9  of 
the  Act  would  also  be  eliminated. 
However,  the  1988  amendments  to  the 
Act  require  that  all  species  which  have 
been  delisted  due  to  recovery  be 
monitored  for  at  least  five  years 


following  delisting.  We  are  responsible 
for  implementing  a  system,  in 
cooperation  with  the  states,  to  monitor 
the  status  of  a  recovered  species. 

Delisting  the  Douglas  County 
population  could  have  several  positive 
effects.  Individual  deer  could  be  legally 
controlled  by  hazing  or  physical 
removal,  or  populations  could  be 
controlled  where  repeated  severe 
damage  to  agriculturcd  crops,  gardens,  or 
ornamental  plantings  was  documented. 
If  delisted,  the  population  could  also  be 
regulated  through  legal  harvest. 
Biological  data  such  as  sex  ratios,  age, 
reproductive  status,  and  health  status 
(parasitism  and  bacterial  infections) 
from  individual  deer  taken  through  legal 
harvest  or  the  issuance  of  special 
permits  would  be  available. 

Monitoring 

Section  4(g)(1)  of  the  Act  requires  that 
whenever  a  species  has  recovered  and 
been  delisted,  we  must  implement  a 
system,  in  cooperation  with  the  states, 
to  effectively  monitor  the  status  of  any 
species  that  has  recovered  to  the  point 
where  the  protective  measures  provided 
under  the  Act  are  no  longer  necessary. 
The  purpose  of  this  requirement  is  to 
develop  a  program  that  detects  the 
failure  of  any  delisted  species  to  sustain 
itself  without  the  protective  measures  of 
the  Act.  This  monitoring  program  will 
continue  for  at  least  five  years  and.  if  at 
any  time  during  that  period  data 
indicates  that  the  species'  well-being  is 
under  a  significant  risk,  we  can  initiate 
listing  procedures,  including,  if 
appropriate,  emergency  listing. 

The  Recovery  Team  will  coordinate 
monitoring  activities  and  annually 
review  the  status  of  the  Douglas  County 
population  of  Columbian  white-tailed 
deer.  Within  6  months  following  the 
conclusion  of  the  mandated  5-year 
monitoring  program,  the  Recovery  Team 
will  conduct  a  comprehensive  review  of 
the  Douglas  County  population  of 
Columbian  white-tailed  deer  and 
forward  a  report  to  the  Regional  Director 
for  approval  and  release  to  the  general 
public  for  review  and  comment.  The 
review  will  include  a  recommendation 
on  whether  to  (1)  continue  the 
monitoring  program  for  an  additional 
five  years,  (2)  terminate  the  monitoring 
program,  or  (3)  reconsider  the  status  of 
the  Columbian  white-tailed  deer. 

We  will  use,  to  the  fullest  extent 
possible,  information  routinely 
collected  by  researchers  and  land 
managers  in  a  variety  of  organizations 
and  agencies,  which  will  supplement 
data  collected  under  a  systematic 
monitoring  program,  and  consider 
relisting  the  species  if,  during  or  after 
the  5-year  monitoring  effort,  we  have 


determined  a  reversal  of  recovery  has 
taken  place. 

If  the  report  recommends,  and  we 
have  determined,  at  the  end  of  the 
mandator}'  5-year  monitoring  period 
that  recovery  is  complete,  and  factors 
that  led  to  the  listing  of  the  Douglas 
County  population,  or  any  new  factors, 
have  been  sufficiently  reduced  or 
eliminated,  monitoring  may  be  reduced 
or  terminated.  U  the  data  show  that  the 
Douglas  County  population  is  declining, 
or  if  one  or  more  factors  that  have  the 
potential  to  cause  decline  are  identified, 
monitoring  will  continue  beyond  the  5- 
year  period  and  the  monitoring  program 
may  be  modified,  based  on  an 
evaJuation  of  the  results  of  the  initial  5- 
year  monitoring  program. 

The  following  minimum  monitoring 
activities  are  necessary: 

(1)  Monitor  Columbian  white-tailed 
deer  population  parameters  using  the 
following  measures — 

(a)  Fall  (November  15-December  31) 
and  spring  (March  1-April  15)  ground 
surveys  of  each  population/ 
subpopulation.  Data  collected  on  these 
surveys  will  include — 

(i)  Sex  and  age  ratios  to  estimate  fawn 
production,  overwinter  fawn  survival, 
and  genetic  effective  population  size, 
i.e.,  the  risk  of  inbreeding. 

(ii)  Numbers  of  Columbian  white- 
tailed  deer  coxmted  to  estimate 
population  trends  and  minimum 
population  size. 

(b)  Aerial  surveys — Aerial  surveys 
using  forward  looking  infra-red  scanners 
(or  similar  technology)  are  needed  to 
obtain  more  precise  information  on 
minimum  deer  numbers.  Survey  flights 
will  be  conducted  three  times  per  year 
for  three  years  over  areas  of  secure 
habitat,  and  then  once  every  third  year 
for  the  duration  of  the  monitoring 
program  should  a  second  five  years  of 
monitoring  be  required.  Data  from  these 
flights  will  be  used  to  develop  a 
correlation  factor  with  the  ground 
siureys  described  in  (a)  above.  The 
correlation  factor  will  be  used  to 
improve  estimates  of  population  sizes 
and  trends  obtained  from  ground 
surveys. 

(2)  Develop  Geographic  Information 
System  maps  of  Columbian  white-tailed 
deer  range  to  use  in  monitoring  habitat 
loss  to  human  development,  habitat 
improvements,  and  the  locations 
actually  occupied  by  the  deer.  This 
information  will  be  used  to  encourage 
local  land  use  planning  that  protects  the 
habitat  of  the  Colimibian  white-tailed 
deer. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  to  remove 
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the  D  )uglas  County  population  from  the 
List  o  ■  Endangered  and  Threatened 
Wildlife  will  be  as  accurate  and 
effect  ve  as  possible.  Therefore,  we 
solici  any  comments  or  suggestions 
from  I  he  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
intere  sted  party  concerning  any  aspect 
of  this  proposal.  Comments  should  be 
sent  td  our  Southwest  Oregon  Office 
(see  AbORESSES  section).  Comments  are 
particularly  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  1  ■elevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Columbian 
white- tailed  deer  and  its  habitat  that 
would  result  from  implementing  the 
measu  res  outlined  in  this  proposed  rule; 

(2)  >  additional  information  concerning 
the  rai  ige,  distribution,  and  population 
size  of  this  subspecies; 

(3)  C  urrent  or  planned  activities  in  the 
subjec  area  and  their  possible  impacts 
on  Columbian  white-tailed  deer  and  its 
habitaj;  and 

(4)  i*  adequacy  of  the  monitoring  plan, 
and  its  ability  to  detect  changes  in  the 
populi  tion. 

Our  Rnal  decision  regarding  the 
delisting  of  the  Douglas  County 
popuh  tion  of  Columbian  white-tailed 
deer  will  take  into  consideration  the 
commtints  and  any  additional 
inform  ation  that  we  receive  during  the 
commt  nt  period.  Such  communications 
may  le  id  to  adoption  of  a  final 
regulation  that  differs  from  this 
proposal. 

The  iindangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposd,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
publici  tion  of  the  proposal  in  the 
Federa  Register.  You  must  make  such 
request  s  in  writing  and  address  them 
to— Su  )ervisor,  U.S.  Fish  and  Wildlife 
Service ,  Western  Washington  Office. 
510  Deumond  Drive.  Suite  102,  Lacey, 
Washirgton  98503. 

Execut  ve  Order  12866 

Execi  Jtive  Order  12866  requires 
s  to  write  regulations  that  are 
understand.  We  invite  your 
ts  on  how  to  make  this  proposal 
understand  including  answers 


agenci6|s 
easy  to 
commi 
easier 


eits  I 


ti) 


to  questions  such  as  the  following:  (1) 
Is  the  discussion  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposal? 
(2)  Does  the  proposal  ::ontain  technical 
language  or  jargon  that  interferes  with 
its  clarity?  (3)  Does  the  format  of  the 
proposal  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  What  else 
could  we  do  to  make  the  proposal  easier 
to  understand? 

Required  Determinations 

Paperwork  Reduction  Act 

Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  at  seq.], 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  agency 
information  collection  and  record 
keeping  activities  (see  5  CFR  1320.8(d)). 
The  OMB  regulations  at  5  CFR  1320.3(c) 
define  a  collection  of  information  as  the 
obtaining  of  information  by  or  for  an 
agency  by  means  of  identical  questions 
posed  to,  or  identical  reporting,  record 
keeping,  or  disclosure  requirements 
imposed  on  ten  or  more  persons. 
Furthermore.  5  CFR  1320.3(c)(4) 
specifies  that  "ten  or  more  persons" 
"refers  to  the  persons  to  whom  a 
collection  of  information  is  addressed 
by  the  agency  within  any  12-month 
period. 

This  rule  does  not  include  any 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act.  The  information  needed 
to  monitor  the  status  of  the  Columbian 
white-tailed  deer  will  be  collected 
primarily  by  Service.  ODFW.  and  the 
BLM.  We  do  not  anticipate  a  need  to 
request  data  or  other  information  from 
the  public,  other  than  the  ODFW,  to 
satisfy  monitoring  information  needs.  If 
it  becomes  necessary  to  collect 
information  from  ten  or  more 
individuals,  groups,  or  organizations  per 
year,  we  will  first  obtain  information 
collection  approval  from  OMB. 


National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969.  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  our 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Supervisor.  U.S. 
Fish  and  Wildlife  Service.  Western 
Washington  Office.  510  Desmond  Dr., 
Suite  102.  Lacey,  Washington  98503. 

Author 

The  primary  author  of  this  proposed 
rule  is  John  Grettenberger,  Wildlife 
Biologist,  U.S.  Fish  and  Wildlife 
Service,  Western  Washington  Office. 
510  Desmond  Drive  SE.  Suite  102. 
Lacey.  Washington  98503.  (360)  753- 
9440. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  Threatened  Species, 
Exports.  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  we  hereby  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  Title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PARTI  7— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

2.  We  propose  to  amend  section 
17.11(h)  by  revising  the  entry  for  the 
Columbian  white-tailed  deer, 
Odocoileus  virginianus  leucurus,  under 
"MAMMALS",  to  read  as  follows: 
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Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status 


When  list- 
ed 


Critical  habi- 
tat 


Special 
rules 


Mammals 


Deer,  Columbian 
White-tailed. 


Odocoileus 
virginianus 
leucurus. 


U.S.A.  (WA,  OR) 


Entire,  except  Doug-     E 
las  County.  OR. 


1,_ 


NA 


NA 


Dated:  April  16,  1999. 
Jamie  Rappaport  Clark, 

Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  99-11747  Filed  5-10-99;  8:45  am] 
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Federal  Register 
Vol.  64,  No.  90 

Tuesday,  May  11,  1999 


This  section  of  the  FEDERAL  REGISTER 
containa  documents  other  than  mies  or 
proposep  rules  that  are  applicable  to  the 
public.  Hlotices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  pelegations  of  authority,  filing  of 
petition^  and  applications  and  agency 
statements  of  organization  and  functions  are 
exampl^  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  pf  Federal  Invention  Available 
for  Lic#nsing  and  Intent  To  Girant 
Exclusive  License 


AGENCY 
USDA. 
ACTION 


:  Agricultural  Research  Service, 
Notice  of  availability  and  intent. 


SUMMAf  lY:  Notice  is  hereby  given  that  a 
Federally  owned  invention  U.S.  Serial 
No.  09/  216.513,  filed  December  18,1998, 
entitlec  "An  Insect  Barrier  System  for 
Preveni  ion  of  the  Passage  of  Crawling 
Insects  '  is  available  for  licensing  and 
the  US  Department  of  Agriculture, 
Agricul  tural  Research  Service,  intends 


to  grani 


Shorewiood,  Illinois,  an  exclusive 


license 
DATES: 


to  Aqua-Tainer  Company  of 


to  Serial  No.  09/216,513. 


"omments  must  be  received  on 
or  befoie  August  9,  1999. 
ADORES  ;eS:  Send  comments  to:  USDA, 
ARS,  O  ifice  of  Technology  Transfer, 
5601  Siinnyside  Avenue,  Room  4-1158, 
Beltsvii  le,  Maryland  20705-5131. 
FOR  FUfTTHER  INFORMATION  CONTACT:  Jime 
Blaloclc  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above:  telephone:  301-504-5989. 
SUPPLEilENTARY  INFORMATION:  The 
Federal  Government  s  patent  rights  to 
this  inv  ention  are  assigned  to  the  United 
States  c  f  America,  as  represented  by  the 
Secreta  y  of  Agriculture.  It  is  in  the 
public  ;  nterest  to  so  license  this 
invent!  )n  as  the  Aqua-Tainer  Company 
has  suh  mitted  a  complete  and  sufficient 
applica  ;ion  for  a  license.  The 
prospe<  live  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  teni  is  and  conditions  of  35  U.S.C. 
209  anc  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  linety  (90)  days  from  the  date  of 
this  pu  )lished  Notice,  the  Agricultural 
Research  Service  receives  written 
evidenc  e  and  argument  which 
establiaies  that  the  grant  of  the  license 


would  not  be  consistent  with  the 

requirements  of  35  U.S.C.  209  and  37 

CFR  404.7. 

Richard  M.  Parry,  Jr., 

Assistant  Administrator. 

[FR  Doc.  99-11868  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  3410-03-P 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that  a 
Federally  owned  invention  U.S.  Serial 
No.  08/944,245,  filed  October  6,  1997, 
entitled  "Methods  and  Compositions  for 
Producing  Desiccation  Tolerant 
Paecilomyces  fumosoroseus  Spores"  is 
available  for  licensing  and  the  U.S. 
Department  of  Agriculture,  Agricultural 
Research  Service,  intends  to  grant  to  Eco 
Soil  Systems,  Inc.,  of  San  Diego, 
California,  an  exclusive  license  to  Serial 
No.  08/944,245. 

DATES:  Comments  must  be  received  on 
or  before  August  9,  1999. 

ADDRESSES:  Send  comments  to:  USDA. 
ARS,  MWA,  Office  of  Director,  National 
Center  for  Agricultural  Utilization 
Research,  Room  2042,  1815  N. 
University  Street,  Peoria,  Illinois  61604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Watkins  of  the  National  Center 
for  Agricultural  Utilization  Research  at 
the  Peoria  address  given  above; 
telephone:  309-681-6545. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Eco  Soil  Systems,  Inc.,  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  (90)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 


evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  A  dm  in  istra  tor. 
[FR  Doc.  99-11867  Filed  5-10-99;  8:45  am) 

BILUNG  CODE  3410-03-M 

DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

RIN  0584-AC70 

Food  Stamp  Program:  Maximum 
Allotments  for  Alaska,  Hawaii,  Guam, 
and  the  Virgin  Islands 

AGENCY:  Food  and-Nutrition  Service, 

USDA. 

ACTION:  General  notice. 

SUMMARY:  By  this  notice,  the 
Department  of  Agriculture  is  updating 
for  Fiscal  Year  1999  the  maximum  food 
stamp  allotments  for  participating 
households  in  Alaska,  Hawaii,  Guam,^ 
and  the  Virgin  Islands.  These  annual 
adjustments,  required  by  law,  take  into 
account  changes  in  the  cost  of  food  and 
statutory  adjustments  since  the  amounts 
were  last  calculated. 

EFFECTIVE  DATE:  This  notice  is  effective 
May  11.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Werts  Batko,  Assistant  Branch 
Chief,  Certification  Policy  Branch, 
Program  Development  Division,  Food 
and  Nutrition  Service,  U.S.  Department 
of  Agricultiire,  3101  Park  Center  Drive, 
Alexandria,  VA  22302,  or  telephone  at 
(703)  305-2516.  The  e-mail  address  is 
Margaret.Batko@FNS.USDA.GOV. 
SUPPLEMENTARY  INFORMATION: 

Implementation 

As  required  by  section  3(o)  of  the 
Food  Stamp  Act  of  1977  (the  Act),  7 
U.S.C.  2012(o),  State  agencies  should 
have  implemented  this  action  on 
October  1,  1998,  based  on  advance 
notice  of  the  new  amounts.  As  required 
by  regulations  published  at  47  FR  46485 
(October  19,  1982),  annual  statutory 
adjustments  to  the  maximum  allotment 
levels  and  income  eligibility  standards 
are  issued  by  General  Notices  published 
in  the  Federal  Register  and  not  through 
rulemaking  proceedings. 
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Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB). 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  and 
related  notice  to  7  CFR  part  3015, 
Subpart  V  (48  FR  29916,  June  24,  1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Regulatory  Flexibility  Act 

The  Under  Secretary  for  Food, 
Nutrition,  and  Consumer  Services  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  and  will 
not  have  an  impact  on  a  substantial 
number  of  small  entities.  The  action 
will  increase  the  amount  of  money 
spent  on  food  through  increases  in  food 
stamp  benefits.  However,  this  money 
will  be  distributed  among  all  eligible 
food  stamp  vendors,  so  the  effect  on  any 
one  vendor  will  not  be  significant. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  review  by  OMB  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3507. 

Unfunded  Mandate  Reform  Act  of  1995 
(UMRA) 

Title  n  of  UMRA  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 


Under  section  202  of  the  UMRA,  FNS 
generally  must  prepare  a  vmtten 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiu'es  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  notice  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus  today's  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Background 

Thrifty  Food  Plan  (TFP)  and  Allotments 

As  provided  for  in  section  3(o)  of  the 
Act,  7  use  2012(o),  the  TFP  is  a  plan 
for  the  consumption  of  foods  of  different 
types  (food  groups)  that  famihes  might 
use  to  provide  nutritious  meals  and 
snacks  for  family  members.  The  plan 
provides  for  a  diet  required  to  feed  a 
family  of  four  persons  consisting  of  a 
man  and  woman  aged  20  to  50,  a  child 
6  to  8  and  a  child  9  to  11.  The  cost  of 
the  TFP  is  adjusted  monthly  to  reflect 
changes  in  the  costs  of  the  food  groups. 

The  TFPs  for  Alaska  and  Hawaii  are 
based  on  an  adjusted  average  for  the  six- 
month  period  that  ends  with  June  1998. 
Since  the  Bureau  of  Labor  Statistics  (the 
source  of  food  price  data)  no  longer 
publishes  monthly  information  to 
compute  Alaska  and  Hawaii  TFPs,  the 


adjusted  average  provides  a  proxy  for 
actual  June  1998  TFP  costs.  The 
adjusted  average  is  equal  to  January- 
June  1998  TFP  costs  for  Alaska  and 
Hawaii  increased  by  the  average 
percentage  difference  between  the  cost 
of  the  TFP  in  Alaska  and  Hawaii  in  June 
and  the  January-June  average  in  1 986  (a 
1.53  percent  increase  over  January- June 
costs  in  Alaska  and  1.82  percent 
increase  in  Hawaii). 

For  the  period  January  through  June 
1998,  the  average  cost  of  the  TFP  was 
$511.70  in  Alaska,  and  $646.60  in 
Hawaii.  The  proxy  in  Alaska  for  actual 
June  1998  TFP  costs  was  $519.53.  This 
proxy  is  multipUed  by  three  separate 
adjustment  factors  to  create  three  TFPs 
for  Urban  Alaska,  Rural  I  Alaska,  and 
Rural  II  Alaska.  The  proxy  in  Hawaii  for 
actual  June  1998  TFP  costs  was  $658.37. 
The  Jime  1998  cost  of  the  TFP  was 
$617.40  in  Guam  and  $538.60  in  the 
Virgin  Islands. 

The  maximum  food  stamp  allotment 
is  paid  to  households  that  have  no  net 
income.  For  households  with  some  type 
of  income,  their  allotments  are 
determined  by  reducing  the  maximum 
allotment  for  their  household  size  by  30 
percent  of  the  household's  net  income 
in  accordance  with  section  8  (a)  of  the 
Act.  7  U.S.C.  2017  (a).  To  obtain  the 
maximum  food  stamp  allotment  for  each 
household  size,  the  TFP  costs  are 
divided  by  four,  multiplied  by  the 
appropriate  household  size  and 
economy  of  scale  factor,  and  the  final 
result  rounded  down  to  the  nearest 
dollar. 

Pursuant  to  section  3  (o)  (3)  of  the 
Act,  maximum  food  stamp  benefits  for 
Guam  and  the  Virgin  Islands  cannot 
exceed  those  in  the  50  States  and  the 
District  of  Columbia,  so  they  are  based 
upon  either  the  lower  of  their  respective 
TFPs  or  the  TFP  for  rural  n  Alaska. 


Maximum  Allotment  Amounts  '—October  1998  as  Adjusted 


Household  size 

Urt}an 
Alaska 

Rural  1 
Alaska 

Rural  II 
Alaska 

Hawaii 

Guam  2 

Virgin 
Islands  2 

1  

2  

3  

4  

5  

6  

7  

8  

Each  Additional  Member 

$157 
287 
412 
523 
621 
746 
824 
942 

+118 

$200 

367 

525 

667 

792 

951 

1051 

1201 

+150 

$243 
446 
639 
812 
965 

1158 

1279 
,1462 

+183 

$197 

362 

518 

658 

781 

938 

1036 

1185 

+148 

$185 
339 
486 
617 
733 
879 
972 
1111 
+139 

$161 
296 
424 
538 
639 
767 
848 
969 

+121 

'  Adjusted  to  reflect  the  cost  of  food  in  June,  adjustments  for  each  household  size,  economies  of  scate,  and  100  percent  of  the  TFP  and  round- 
ing. 

-Adjusted  to  reflect  changes  in  the  cost  of  food  in  the  48  States  and  DC,  which  con-elate  with  price  changes  in  these  areas.  Maximum  allot- 
ments in  these  areas  cannot  exceed  those  in  Rural  II  Alaska. 
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Dated  April  26,  1999. 
Samuel  Chambers,  Jr., 

Adminii  tmtor.  Food  and  Nutrition  Service. 
[FR  Doc  99-11757  Filed  5-10-99;  8:45  am) 

BILLING  C  DOE  3410-30-P 


DEPAHtTMErfr  OF  AGRICULTURE 
Food  A^  Nutrition  Service 

RIN  0584-AC69 

i 

Food  Siamp  Program:  IMaximum 
AllotnWits  for  the  48  States  and  the 
Oistrictjof  Columbia,  and  Income 
Eligibilly  Standards  for  the  48  States 
and  the!  District  of  Columbia,  Alaska, 
Hawaii,; Guam  and  the  Virgin  Islands 


AGENCY 

USDA. 

ACTION 


Food  and  Nutrition  Service, 
General  notice. 


SUMMAR  IT:  The  purpose  of  this  notice  is 
to  updaie  for  Fiscal  Year  1999  the 
maximum  allotment  levels,  which  are 
the  basi^  for  determining  the  amount  of 
food  stamps  which  participating 
househdlds  receive  and  the  gross  and 
net  incc  me  limits  for  food  stamp 
eligibili  y.  These  adjustments,  required 
by  law,  ;ake  into  accoimt  changes  in  the 
cost  of  1  ving  and  statutory  adjustments 
since  thk  amoimts  were  last  calculated. 

DATES:  this  notice  is  effective  May  11, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margardt  Werts  Batko,  Assistant  Chief, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  Stamp 
Program,  Food  and  Nutrition  Service, 
USDA,  ilOl  Park  Center  Drive, 
Alexandria,  Virginia  22302,  (703)  305- 
2516.  T^e  e-mail  address  is 
Margarek.Batko©FNS.USDA.GOV 

SUPPLEkIeNTARY  INFORMATION: 

i 
Implementation 

As  reduired  by  section  3(o)  of  the 
Food  St^p  Act  of  1977  (the  Act).  7 
U.S.C.  2pl2(o),  State  agencies  should 
have  implemented  the  adjustments  to 
the  maximum  food  stamp  allotments 
reflected  in  this  notice  on  October  1 , 
1998,  b^ed  on  advance  notice  of  the 
new  ambunts.  In  accordance  with 


regulations  published  at  47  FR  46485- 
46487  (October  19,  1982),  annual 
statutory  adjustments  to  the  maximum 
allotment  levels  and  income  eligibility 
standards  are  issued  by  general  notices 
published  in  the  Federal  Register  and 
not  through  rulemaking  proceedings. 

Classification 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  related 
notice  to  7  CFR  part  3015,  subpart  V  (48 
FR  29116,  June  24,  1983),  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

The  Under  Secretary  for  Food, 
Nutrition  and  Consumer  Services  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  and  will 
not  have  an  impact  on  a  substantial 
number  of  small  entities.  The  action 
will  increase  the  amount  of  money 
spent  on  food  through  food  stamps. 
However,  this  money  will  be  distributed 
among  the  nation's  food  vendors,  so  the 
effect  on  any  one  vendor  will  not  be 
significant. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  approval  by  OMB  piu-suant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3507. 

Unfunded  Mandate  Reform  Act  of  1995 
(UMRA) 

Title  n  of  UMRA  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  section  202  of  the  UMRA,  FNS 


generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  nimaber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  notice  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  more  than  $100 
million  or  more  in  any  one  year.  Thus 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Background 

Income  Eligibility  Standards 

The  eligibility  of  households  for  the 
Food  Stamp  Program,  except  those  in 
which,  in  accordance  with  section  5(a) 
of  the  Act,  7  U.S.C.  2014(a),  all  members 
are  receiving  "benefits  under  a  State 
program  funded  under  part  A  of  title  IV 
of  the  Social  Security  Act  [], 
supplemental  security  income  (SSI) 
benefits  under  title  XVI  of  the  Social 
Security  Act  [],  or  aid  to  the  aged,  blind, 
or  disabled  under  title  I,  X,  XIV,  or  XV 
of  the  Social  Security  Act  *   *   *  ."  ,  is 
determined  by  comparing  their  incomes 
to  the  appropriate  income  eligibility 
standards  (limits).  Pursuant  to  section 
5(c)(2)  of  the  Act,  households 
containing  an  elderly  or  disabled 
member  are  required  to  have  qualifying 
net  incomes,  while  households  which 
do  not  contain  an  elderly  or  disabled 
member  must  have  qualifying  net 
incomes  and  qualifying  gross  incomes. 
Households  in  which  all  members  are 
receiving  Social  Security  Act  title  IV 
benefits  or  SSI  are  "categorically 
eligible;"  under  7  CFR  273.2(j)(2)  their 
incomes  do  not  have  to  be  below  the 
income  limits. 
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As  provided  in  section  5(c)(1)  of  the 
Act,  the  net  and  gross  income  limits 
applicable  to  food  stamp  eligibility  are 
derived  from  the  Federal  income 
poverty  guidelines  established  under 
section  673(2)  of  the  Community 
Services  Block  Grant  Act,  42  U.S.C. 
9902(2).  The  net  income  limit  is  100 
percent  of  the  poverty  line.  The  gross 


income  limit  is  130  percent  of  the 
poverty  line.  The  guidelines  are  updated 
annually.  Based  on  that  update,  the 
Food  Stamp  Program's  income 
eligibility  standards  are  updated  each 
October  1.  Instructions  for 
implementation  of  the  required 
adjustments  for  October  1,  1998,  were 
issued  by  the  Deputy  Administrator  of 


the  Food  and  Nutrition  Service,  Food 
Stamp  Program,  in  a  July  30,  1998, 
memorandum  to  all  State  Food  Stamp 
Program  Directors.  The  revised  income 
eligibility  standards  for  the  48  States 
(including  the  District  of  Columbia, 
Guam  and  the  Virgin  Islands),  Alaska 
and  Hawaii  are  as  follows: 


Food  Stamp  Program— October  l,  1998  to  September  30,  1999 


Household  Size 


48  States  ^ 


Alaska 


Hawaii 


Net  Monthly  Income  Eligibility  Standards 

(100  Percent  of  Poverty  Level) 


1  

2  

3  

4  

5  

6  

7  

8  

Each  Add.  Member 


$671 

$840 

$772 

905 

1,131 

1,040 

1,138 

1.423 

1,309 

1,371 

1,715 

1,577 

1,605 

2,006 

1,845 

1,838 

2,298 

2,114 

2,071 

2.590 

2,382 

2,305 

2,881 

2,650 

+234 

+292 

+269 

Gross  Monthly  Income  Eligibility  Standards 

(130  Percent  of  Poverty  Level) 


1  

2  

3  

4  

5  

6  

7  

8  

Each  Add.  Member 


$1,004 
1,352 
1,701 
2,050 
2.399 
2,748 
3,097 
3,445 
+349 


Gross  Monthly  Income  Eligibility  Standards  for  Households  Where  Elderly  Disabled  Are  a  Separate  Household 

(165  Percent  of  Poverty  Level) 


1  

$1,107 
1,492 
1,877 
2,262 
2,647 
3,032 
3,417 
3,802 
+385 

$1,385 
1,866 
2.348 
2,829 
3,310 
3.791 
4.273 
4.754 
+482 

$1 ,274 

2 

1,716 

3  

2,159 

4  

2,602 

5  

3,045 

6 

3,487 

7  

3,930 

8  

4,373 

Each  Add.  Member 

+443 

^  Includes  District  of  Columbia,  Guam,  and  the  Virgin  Islands. 
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Thrifty  I  'ood  Plan  (TFP)  and  Allotments 

As  pnivided  for  in  section  3(q)  of  the 
Act.  the  TFP  is  a  plan  for  the 
consum  )tion  of  foods  of  different  types 
(food  gri  mps)  that  a  household  might 
use  to  pi  ovide  nutritious  meals  and 
snacks  far  household  members.  The 
plan  ref  ects  a  diet  required  to  feed  a 
family  a  f  four  persons  consisting  of  a 
man  anc  a  woman  aged  20  to  50,  a  child 
6  to  8  ai  d  a  child  9  to  11.  The  cost  of 
the  TFP  is  adjusted  monthly  to  reflect 
changes  in  the  costs  of  the  food  groups. 

The  T  FT  is  also  the  basis  for 
establishing  food  stamp  allotments. 
Allotmeint  is  defined  in  section  3(a)  of 
the  Act  ks  "the  total  value  of  coupons 
a  house  lold  is  authorized  to  receive 
during  (ach  month."  Food  stamp 
allotme  its  are  adjusted  periodically  to 
reflect  t  le  changes  in  food  cost  levels 
indicate  d  in  the  changing  amounts  of 
the  TFP .  Prior  to  the  amendment  of 
section  3(o)  of  the  Act  by  section  804  of 
Pub.  L.  104-193,  the  Personal 
Respon  iibility  and  Work  Opportunity 
Reconc  hation  Act  of  1996,  allotment 
amount  s  were  established  on  each 
Octobei  1  at  103%  of  the  cost  of  the  TFP 
in  the  previous  June.  Amended  section 
3{o)(4)  I  )f  the  Act  now  provides  that  the 
TFP  wi  1  be  adjusted  each  October  1  to 
reflect  I  he  exact  cost,  or  100%,  of  the 
TFP  foi  the  previous  June,  rounding  the 
results  0  the  nearest  lower  dollar 

increm^  mt  for  each  household  size, 

except  hat  on  October  1,1996,  the  TFP 
was  no  to  have  been  reduced  below  the 
amoun  s  in  effect  on  September  30, 
1996. 

To  ol  (tain  the  maximum  food  stamp 
allotme  nt  for  each  household  size  for 
the  per  od  October  1,  1998.  to 
Septenber  30,  1999,  June  1998  TFP 
costs  for  the  above  described  four- 
personjhousehold  were  divided  by  four, 
multiplied  by  the  appropriate 
house!  old  size  and  economy  of  scale 
factor,  in  accordance  with  section 
3(o)(l)  of  the  Act,  and  the  final  result 
was  ro  inded  down  to  the  nearest  dollar. 
The  mi  iximum  benefit,  or  allotment,  is 
paid  tc  households  with  no  net  income. 
For  a  1:  ousehold  with  income,  the 
household's  allotment  is  determined  by 
reduci  ig  the  maximum  allotment  for  the 
house!  lold's  size  by  30  percent  of  the 
indivii  iual  household's  net  income  in 
accorc  ance  with  section  8(a)  of  the  Act, 
7  U.S.  :.  2017(a).  The  following  table 
shows  the  current  allotments  for  the  48 
States  and  the  District  of  Columbia. 


FOOD  Stamp  Program— October  1 
1998— September  30,  1999 

[Maximum  Food  Stamp  Allotments] 


Household 
size 

48  States  and 
the  District  of  Co- 
lumbia 

1           

$125 

2        

230 

3        

329 

4                 

419 

5               

497 

6        

597 

7                 

659 

8                     

754 

Eacti  Additional  Person  .. 

+94 

Dated:  April  26,  1999. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service 
(FR  Doc.  99-11758  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tongass  Land  and  Resource 
Management  Plan  Revision;  Tongass 
National  Forest,  AK 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  record  of  decision. 


SUMMARY:  The  Forest  Service  gives 
notice  that  on  April  13,  1999,  the  Under 
Secretary  for  Natural  Resources  and 
Environment  approved  a  new  Record  of 
Decision  (1999  ROD)  for  the  final 
Environmental  Impact  Statement  on  the 
Tongass  Land  Management  Plan 
Revision,  The  Under  Secretary's 
decision  adopts,  with  modifications. 
Alternative  11  of  the  Final 
Environmental  Impact  Statement.  As 
modified.  Alternative  11  consists  of 
extensive  standards  and  guidelines, 
including  land  allocations,  that 
comprise  a  comprehensive  ecosystem 
management  strategy.  The  modifications 
are  set  out  in  the  body  of  the  1999  ROD 
and  amplified  in  Appendix  B  of  the 
1999  ROD. 

DATES:  The  Under  Secretary  signed  the 
new  Record  of  Decision  on  April  13, 
1999. 

ADDRESSES:  Copies  of  the  1999  Record 
of  Decision  and  the  Final  Environmental 
Impact  Statement  are  available  from  the 
Tongass  National  Forest,  Alaska  Region, 
Forest  Service,  USDA,  PO  Box  309, 
Petersburg,  AK  99833. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merrily  Jones.  Public  Affairs  Office, 
Tongass  National  Forest,  Alaska  Region, 
Forest  Service,  USDA;  telephone:  (907) 
772-3841  or  fax:  (907)  772-5895. 


SUPPLEMENTARY  INFORMATION:  The  Final 
Environmental  Impact  Statement  on  the 
Tongass  Land  Management  Plan 
Revision  was  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  notice  of  its  availability  was 
published  in  the  Federal  Register  by 
EPA  on  June  27,  1997  (62  FR  34745). 
The  1999  Record  of  Decision  (ROD) 
presents  a  comparison  of  the 
alternatives  considered  in  the  Final 
Environmental  Impact  Statement  and 
described  the  rational  for  the 
alternatives  elected.  This  decision  is  not 
appealable  under  Forest  Service 
administrative  appeal  procediues. 

The  Forest  Supervisor  will  mail  a 
copy  of  the  1999  ROD  to  persons  and 
organizations  on  mailing  lists  associated 
with  the  Tongass  planning  endeavor. 

The  1999  ROD  is  also  available  on  the 
Tongass  National  Forest's  worldwide 
web  site  at:  http:www.fs.fed.  us/rlO/ 
tongass  in  portable  document  format 
(pdf).  That  site  includes  additional 
related  information  such  as  a  summary 
of  changes,  a  press  release,  and  a 
comparison  table  showing  key 
components  of  the  Tongas  decisions  in 
1979,  1997,  and  1999. 

Dated:  May  6,  1999. 
Glpria  Maiming, 

Acting  Associate  Chief  for  National  Forest 
Systems. 
[FR  Doc.  99-11878  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Renewal  of  Secretary's  2000  Census 
Advisory  Committee 

AGENCY:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  renewal. 


summary:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  and 
after  concurrence  of  the  General 
Services  Administration,  the  Secretary 
of  Commerce  has  determined  that  the 
renewal  of  the  2000  Census  Advisory 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
law. 

EFFECTIVE  DATE:  March  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Committee 
Liaison  Officer,  Department  of 
Commerce,  Bureau  of  the  Census,  Room 
1647,  Federal  Building  3,  Washington, 
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DC  20233;  telephone  301-457-2308, 
TDD  301-457-2540. 

SUPPLEMENTARY  INFORMATION:  The 

Committee  considers  the  goeds  of 
Census  2000  and  user  needs  for 
information  provided  by  that  census, 
and  provides  an  outside  user 
perspective  about  how  operational 
planning  and  implementation  methods 
proposed  for  Census  2000  will  realize 
those  goals  and  satisfy  those  needs.  The 
2000  Census  Advisory  Committee 
provides  an  opportunity  for  an  open 
process  that  informs  and  welcomes 
public  comment  about  all  aspects  of 
Census  2000.  The  Committee  provides  a 
targeted  review  focused  on  the  conduct 
of  Census  2000. 

The  2000  Census  Advisory  Committee 
functions  solely  as  an  advisory  body 
and  complies  fully  with  the  provisions 
of  the  Federal  Advisory  Committee  Act. 
The  Committee  consists  of  a  Chair,  Vice 
Chair,  and  a  designated  representative 
from  each  member  organization.  The 
Committee  is  composed  of  up  to  forty 
(40)  member  organizations.  Sixteen  (16) 
ex-officio  members  are  invited  to  serve 
in  a  nonvoting  capacity.  Ex-officio 
members  are  representatives  of  the 
Postmaster  General,  the  Chairperson 
and  Ranking  Members  of  the  Census 
Oversight  and  Appropriations 
Committees  and  Subcommittees.  The 
Census  Advisory  Committees  on  the 
African  American  Population,  the 
American  Indian  and  Alaska  Native 
Populations,  the  Asian  and  Pacific 
Islander  Populations,  and  the  Hispanic 
Population  designate  one  member,  as  a 
representative  of  those  four  committees, 
to  serve  as  an  ex-officio  member.  Also, 
the  Committee  may  include  up  to  four 
additional  nonorganizational  members 
that  are  appointed  by,  and  serve  at  the 
pleasure  of,  the  Secretary. 

The  Designated  Federal  Official  for 
the  Advisory  Committee  is  the  Principal 
Associate  Director  for  Programs  at  the 
Bureau  of  the  Census,  reporting  through 
the  Under  Secretary  of  Economic 
Affairs,  to  the  Secretary  of  Commerce. 

The  Department  of  Commerce  will  file 
copies  of  the  Committee's  renewal 
charter  with  appropriate  committees  in 
Congress. 

Dated:  May  4, 1999. 
Lee  Price, 

Acting  Under  Secretary  for  Economic  Affairs. 
Economics  and  Statistics  Administration. 
[FR  Doc.  99-11592  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  3510-07-M 


DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-570-827] 

Certain  Cased  Pencils  From  the 
People's  Republic  of  China;  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and  Amended 
Antidumping  Duty  Order  in 
Accordance  With  Final  Court  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Amended  Antidumping  Duty 
Order  in  Accordance  With  Final  Court 
Decision  on  Certain  Cased  Pencils  from 
the  People's  Republic  of  China. 

summary:  On  February  2,  1999,  the  US 
Court  of  Appeals  for  the  Federal  Circuit 
issued  a  mandate  affirming  the  US  Court 
of  International  Trade's  affirmation  of 
the  Department  of  Commerce's 
voluntary  remand  results  of  the  final 
determination  of  sales  at  less  than  fair 
value  in  the  antidumping  duty 
investigation  of  certain  cased  pencils 
from  the  People's  Republic  of  China.  As 
there  is  now  a  final  and  conclusive 
court  decision  in  this  action,  we  are 
amending  our  final  determination  and 
our  antidumping  duty  order. 
EFFECTIVE  DATE:  May  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Malmrose  or  Melani  Miller,  Import 
Administration,  International  "Trade 
Administration.  US  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  482-5414  and  (202) 
482-0116,  respectively. 
SUPPLEMENTARY  INFORMATION! 

Background 

On  November  8,  1994,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  its 
final  determination  of  sales  at  less  than 
fair  value  ("LTFV")  on  certain  cased 
pencils  ft-om  the  People's  Republic  of 
China  ("PRC")  (59  FR  55625). 
Subsequent  to  the  publication  of  the 
Department's  final  determination,  the 
petitioners  and  the  respondents 
challenged  this  determination  before  the 
US  Court  of  Litemational  Trade  ("CIT"). 
The  Department  requested  a  voluntary 
remand  after  concluding  that  it  was 
appropriate  to  re-open  the 
administrative  record  for  both  factual 
information  and  argument  to  allow 
parties  an  opportunity  to  address  the 
issues  of  the  appropriate  prices  for  US 
basswood  and  the  appropriate 


methodology  for  valuing  slats  and  logs. 
On  March  22,  1996,  the  Department 
filed  its  remand  determination  with  the 
CIT. 

Following  the  filing  of  the 
Department's  remand  determination,  the 
CIT,  on  November  13,  1997.  affirmed 
the  Department's  remand  results  in 
Writing  Instrument  Manufacturers 
Association,  Pencil  Section,  et.  al.  v. 
United  States,  984  F.Supp.  629  (CIT 
1997),  and  upheld  the  Department  on  all 
other  challenged  aspects  of  the  final 
determination.  Consistent  with  the  US 
Court  of  Appeals  for  the  Federal 
Circuit's  ("Federal  Circuit")  decision  in 
Timken  Co.  v.  United  States.  893  F.2d 
337  (Fed.  Cir.  1990),  the  Department 
published  a  "Notice  of  Court  Decision" 
in  the  Federal  Register  on  December  1 1 , 
1997  (62  FR  65243).  Pursuant  to  section 
516A(e)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act "),  this  notice 
ordered  the  continued  suspension  of 
liquidation  of  any  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  until  a  final  and 
conclusive  decision  in  the  case  was 
reached. 

In  its  Notice  of  Court  Decision,  the 
Department  also  aimounced  that  it 
would  instruct  the  Customs  Service  to 
begin  suspension  of  liquidation, 
effective  November  23,  1997.  with 
respect  to  subject  merchandise 
produced  and  exported  by  China  First 
Co.  Ltd.  ("China  First")  pending  a  final 
and  conclusive  court  decision  in  this 
action.  While  exports  of  merchandise 
produced  by  China  First  were  originally 
excluded  from  the  antidiunping  order, 
the  Department's  remand  determination 
found  that  merchandise  exported  and 
produced  by  China  First  was,  in  fact, 
sold  at  LTFV. 

On  February  2,  1999,  the  Federal 
Circuit  issued  its  mandate  affirming  its 
December  11,  1998,  judgement  in 
Writing  Instrument  Manufacturers 
Association,  Pencil  Section,  et.  al.  v. 
United  States,  Appeal  Nos.  98-1178  and 
98-1202  (Fed.  Cir..  December  11.  1998). 
This  December  1 1  judgement  affirmed 
the  CIT's  November  13.  1997.  decision 
which  upheld  the  Department's  final 
and  remand  determinations  in  all 
aspects. 

As  there  is  now  a  final  and  conclusive 
court  decision  with  respect  to  this 
proceeding,  we  are  amending  our  final 
results  of  review  and  antidumping  order 
accordingly 

Inclusion  in  the  Application  of  the 
Antidumping  Duty  Order 

As  discussed  above  and  pursuant  to 
the  affirmed  remand  determination. 
China  First  is  no  longer  excluded  fi-om 
the  antidumping  duty  order  issued  in 
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case 


this 
Certair 
FR  669  )9 
["Antk  umping 
as  note  i 
exporte  d 
the  ideptity 
subject 


[see  Antidumping  Duty  Order 
Cased  Pencils  from  the  PRC,  59 
(December  28,  1994)) 

Duty  Order").  Therefore, 
above,  subject  merchandise 
by  China  First,  irrespective  of 
y  of  the  producer,  will  be 
to  a  rate  of  8.60  percent. 


Amenchnent  to  Final  Determination  and 
Antidu  nping  Order 

Becai  ise  there  is  now  a  final  and 
ive  decision  in  this  court 
effective  as  of  the 
public^ion  date  of  this  notice,  the  final 
margins  and  the  PRC  country- 
"lall  others")  rate  are  as  follows: 


conclu! 
procee<  ing 


dumpi 
wide  (■ 


Manufac  turer/producer/exporler 


F  rst 


China 
Shanghai 
Shanghai 
Guangdong 
Star: 


i  Lansheng  Corp 

Foreign  Trade  Corp  .. 
Stationery /Three 

tionery  

Guangding  Stationery/all  other 


S  lati( 


produ(  ;ers 
PRC  coi  intry-wide  rate 


Margin  per- 
centage 


8.60 
19.36 
11.15 

0.00 

53.65 
53.65 


The  i  bove-listed  rate  for  Shanghai 
Lansheig  Corp.  ("Shanghai  Lansheng") 
will  no  affect  that  company's  deposit  or 
assessn  ent  rates  for  any  segment  of  this 
proceec  ing.  Since  publication  of  the 
LTFV  f  nal  determination  and  order,  the 
Department  has  completed,  pursuant  to 
section  751(a)  of  the  Act,  an 
admini  itrative  review  covering 
Shangh  ai  Lansheng's  entries  for  the 
period  December  21.  1994,  through 
Novem  )er  30,  1995.  (See  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China;  unal  Results  of  Antidumping 
Duty  Ai  iministrative  Review,  62  FR 
24636  (  Vlay  6,  1997)  and  Preliminary 
Results  and  Partial  Rescission  of 
Antidu.  nping  Duty  Administrative 
Review  62  FR  1734  (January  13,  1997) 
("1994-1995  Review").  In  that  review, 
the  Dep  artment  determined  that 
Shangh  ai  Lansheng  was  no  longer 
entitlec  to  a  separate  rate,  and  its  entries 
for  that  period  will  be  assessed  at  the 
PRC  CO  intry-wide  rate,  which  is  also  its 
cash  de  posit  rate.  Therefore,  pursuant  to 
our  determination  in  the  1994-1995 
Review ,  we  will  continue  to  instruct  the 
Customs  Service  to  collect  a  cash 


deposit 


rate  of  53.65  for  Shanghai 


Lansheng 

Also,  as  was  noted  above,  China  First 
is  no  lo  iger  excluded  ft-om  the 
antidunping  duty  order  issued  in  this 
case.  Therefore,  the  Department  will 
instrucl  the  Customs  Service  to  collect 
a  cash  (  eposit  rate  of  8.60  percent  for 
China  I  irst.  Guangdong  Stationery/ 
Three  S  tar  Stationery  continues  to  be 


excluded  from  the  antidumping  order 
{see  Antidumping  Duty  Order). 

In  all  other  cases,  the  Department  will 
instruct  the  Customs  Service  to  change 
the  cash  deposit  requirements  in 
accordance  with  the  above  rates. 

Dated:  May  5,  1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-11889  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-122-814] 

Pure  Magnesium  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  Not  To  Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
1997-1998  administrative  review  and 
intent  not  to  revoke. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on  pure 
magnesium  from  Canada.  The  period  of 
review  is  August  1,  1997  through  July 
31,  1998.  This  review  covers  imports  of 
pure  magnesium  from  one  producer/ 
exporter. 

We  have  preliminarily  found  that 
sales  of  subject  merchandise  have  not 
been  made  below  normal  value.  Further, 
we  intend  not  to  revoke  the  order  with 
respect  to  pure  magnesium  from  Canada 
produced  by  Norsk  Hydro  Canada  Inc. 
If  these  preliminary  results  are  adopted 
in  our  final  results,  we  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
We  will  issue  the  final  results  not  later 
than  120  days  from  the  date  of 
publication  of  this  notice. 
EFFECTIVE  DATE:  May  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith  or  Melani  Miller,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone  (202)  482-0189  or  (202)  482- 
0116,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 


the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department's")  regulations  refer  to  the 
regulations,  codified  at  19  CFR  part  351 
(62  FR  27399,  May  19,  1997). 

Background 

The  Department  published  an 
antidumping  duty  order  on  pure 
magnesium  from  Canada  on  August  31, 
1992  (57  FR  39390).  On  August  11, 
1998,  the  Department  published  a  notice 
of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  pure 
magnesium  from  Canada  (63  FR  42821). 
On  August  25,  1998,  Magnesium 
Corporation  of  America  (the 
"petitioner")  requested  an 
administrative  review  of  imports  of  the 
subject  merchandise  produced  by  Norsk 
Hydro  Canada  Inc.  ("NHCI")  during  the 
period  August  1,  1997,  through  July  31, 
1998.  NCHI  made  a  similar  request  for 
review  on  August  28,  1998.  In 
accordance  with  19  CFR  351.221,  we 
initiated  the  review  on  September  29, 
1998.  The  Department  is  now 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
pure  magnesium.  Pure  unwrought 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Granular  and  secondary 
magnesium  are  excluded  from  the  scope 
currently  classifiable  under  subheading 
8104.11.0000  of  the  Harmonized  Tariff 
Schedule  ("HTS").  The  HTS  item 
number  is  provided  for  convenience  and 
for  customs  purposes.  The  written 
description  remains  dispositive. 

Export  Price 

For  sales  to  the  United  States,  we 
used  export  price  ("EP")  as  defined  in 
section  772(a)  of  the  Act  because  the 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation.  The  use  of 
constructed  export  prices  was  not 
warranted  based  on  the  facts  of  the 
record.  EP  was  based  on  the  packed, 
delivered,  duties  unpaid  price  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  a  deduction  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  diis 
included  the  foreign  and  U.S.  inland 
freight  expenses. 
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Normal  Value 

We  compared  the  aggregate  quantity 
of  home  market  and  U.S.  sales  and 
determined  that  the  quantity  of  the 
company's  sales  in  its  home  market  was 
more  than  five  percent  of  the  quantity 
of  its  sales  to  the  U.S.  market. 
Consequently,  pursuant  to  section 
773(a)(1)  of  the  Act,  we  based  normal 
value  ("NV")  on  home  market  sales. 

We  made  adjustments  for  differences 
in  packing  in  accordance  with  sections 
773(a)(6)(A)  and  B(i)  of  the  Act.  We  also 
made  adjustments  for  movement 
expenses,  consistent  with  section 
773(a)(6)(B)(ii)  of  the  Act,  for  inland 
freight.  In  addition,  we  made 
adjustments  for  differences  in 
circumstances  of  sale  ("COS")  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410.  We 
made  COS  adjustments  by  deducting 
direct  selling  expenses  incurred  on 
home  market  sales  (credit  expenses)  and 
adding  U.S.  direct  selling  expenses 
(credit  expenses). 

Revocation 

P\irsuant  to  19  CFR  351.222(b)(2), 
NHCl  requested  revocation  of  the 
antidumping  duty  order,  in  part.  In 
accordance  with  19  CFR  351.222(e),  the 
request  was  accompanied  by 
certifications  that  NHCI  had  not  sold  the 
subject  merchandise  at  less  than  normal 
value  during  the  current  period  of 
review  and  would  not  do  so  in  the 
future.  NHCI  further  certified  that  it  sold 
the  subject  merchandise  to  the  United 
States  in  commercial  quantities  for  a 
period  of  at  least  three  consecutive 
years.  NHCI  also  agreed  to  immediate 
reinstatement  of  the  antidumping  duty 
order,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order,  if  the 
Department  concludes  that  NHCI, 
subsequent  to  the  revocation,  sold  the 
subject  merchandise  at  less  than  normal 
value. 

We  must  determine,  as  a  threshold 
matter,  in  accordance  with  19  CFR 
351.222,  whether  the  company 
requesting  revocation  sold  the  subject 
merchandise  in  commercial  quantities 
in  each  of  the  three  years  forming  the 
basis  of  the  request.  See  Pure 
Magnesium  From  Canada;  Final  Results 
of  Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  Order  in  Part,  64  FR  12977, 
12978  (March  16,  1999)  ("Fifth 
Review").  In  the  Fifth  Review,  we 
determined  that  NHCI  did  not  sell  the 
subject  merchandise  in  the  United 
States  in  commercial  quantities  in  any 
of  the  three  years  cited  by  NHCI  to 
support  its  request  for  revocation.  Two 
of  those  three  years  have  been  cited  by 


NHCI  in  support  of  its  current  request 
for  revocation.  Based  on  our  findings  in 
the  Fifth  Review,  we  preliminarily  find 
that  NHCI  does  not  qualify  for 
revocation  of  the  order  on  pure 
magnesiimi  because  it  does  not  have 
three  consecutive  years  of  sales  in 
commercial  quantities  at  not  less  than 
normal  value,  as  provided  for  in  19  CFR 
351.222(b)  and  (e)(l)(ii).  Therefore,  we 
do  not  need  to  address  the  issue  of 
whether  NHCI's  sales  in  the  current 
review  period  were  in  commercial 
quantities. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  NHCI's 
margin  for  the  period  August  1, 1997, 
through  July  31,  1998,  is  zero. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication. 
Any  hearing,  if  requested,  will  be  held 
42  days  after  the  pubhcation  of  this 
notice,  or  the  first  workday  thereafter. 
Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  and  rebuttal  briefs.  Interested 
parties  may  submit  case  briefs  vnthin  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  which  must  be 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  35 
days  after  the  date  of  publication  of  this 
notice. 

Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument  with  an 
electronic  version  included.  The 
Department  will  publish  the  final 
results  of  this  administrative  review 
subsequently,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  briefs  or  hearing.  The 
Department  will  issue  final  results  of 
this  review  within  120  days  of 
publication  of  these  preliminary  results. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  pure  magnesium  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  administrative 
review  (except  no  cash  deposit  will  be 
required  for  the  company  if  its 
weighted-average  margin  is  de  minimis, 
i.e.,  less  than  0.5  percent);  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 


value  investigation  or  a  previous  review, 
the  cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigation,  but  the  manufactiu^r  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  21  percent, 
the  "all  others"  rate  established  in  Pure 
Magnesium  from  Canada;  Amendment 
of  Final  Determination  of  Sales  At  Less 
Than  Fair  Value  and  Order  in 
Accordance  With  Decision  on  Remand 
(58  FR  62643,  November  29,  1993). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbiu-sement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occtured  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  3.  1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  99-11886  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

irfTERNATIONAL  TRADE 
ADMINISTRATION 

[C-1 22-834] 

Preliminary  Negative  Countervailing 
Duty  Determination;  Live  Cattle  From 
Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  May  11.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith,  Stephanie  Hoffman.  James 
Breeden,  or  Melani  Miller  Office  I,  AD/ 
CVD  Enforcement,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0189,  (202)  482-4198.  (202) 
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Prelim  inary  Determination 

The  bepartment  of  Commerce 
prelim  inarily  determines  that 
countervailable  subsidies  are  not  being 
providsd  to  producers  and  exporters  of 
live  ca  tie  in  Canada. 

Petitio  ler 

The  jetition  in  this  investigation  was 
filed  o  I  November  12,  1998,  by  the 
Ranchirs-Cattlemen  Action  Legal 
Found  ition  (R-Calf,  referred  to  hereafter 
as  the  "petitioner"). 

Case  h  istory 

."^  nc  ;  the  publication  of  the  notice  of 
initiati  3n  in  the  Federal  Register  [see 
Initiati  )nof  Countervailing  Duty 
Investi  jation  of  Live  Cattle  From 
Canadi  ,  63  FR  71889  (December  30, 
1998)  ( 'Notice  of  Initiation")),  the 
follow]  ng  events  have  occurred.  On 
Januar   28,  1999,  we  issued  a 
counte  -vailing  duty  questionnaire  to  the 
Govern  ment  of  Canada  ("GOC").  In  our 
questic  nnaire,  we  indicated  that  we 
would  je  limiting  our  investigation  to 
the  fou  r  largest  cattle  producing 
provin(  :es  in  Canada:  Alberta,  Manitoba, 
Ontari<  ,  and  Saskatchewan.  Thus,  we 
have  ni  it  investigated  provincial  or 
federal  provincial  programs  that  are  not 
related  to  the  above  four  provinces. 
Specifi  :ally,  we  have  not  included  in 
our  investigation  the  following 
prograi  is  included  in  our  Notice  of 
Initiation:  the  British  Colombia 
Livesto  ck  Feeder  Loan  Guarantee 
Prograi  a,  the  Quebec  Farm  Financing 
Act,  th((  Technology  Innovation  Program 
Under  he  Agri-Food  Agreement,  and 
the  Qu(  (bee  Farm  Income  Stabilization 
Insurar  ce  Program  (FISI). 

On  ]i  nuary  27,  1999,  we  postponed 
the  pre  iminary  determination  of  this 
investi]  ation  until  May  3, 1999  (see 
Postpoi  lement  of  Preliminary 
Counte  -vailing  Duty  Determination: 
Live  d  Ule  From  Canada,  64  FR  4073) 
on  the  tasis  that  it  was  extraordinarily 
complicated. 

We  n  hceived  a  response  to  our  initial 
questio  nnaire  from  the  GOC,  which 
include  d  responses  from  the  provincial 
govern]  lents  of  Alberta  ("the  GOA"), 
Manito  )a  ("the  COM"),  Ontario  ("the 
GOO"),  and  Saskatchewan  ("the  COS"), 
on  Mar  :h  24  and  April  8,  1999.  On 
March  !4,  1999,  the  petitioner  filed  an 
indirec  subsidy  allegation  regarding 
silage  p  roduction.  However,  there  was 
insuffic  lent  evidence  to  support  its 
claim:  merefore,  we  are  not 
investij  ating  that  allegation.  On  April  7 
and  13,  1999,  we  issued  supplemental 
questio  maires  to  the  GOC  and  received 


responses  to  the  supplemental 
questionnaires  on  April  16  and  22, 
1999. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  all  live  cattle  except 
imports  of  dairy  cows  for  the  production 
of  milk  for  hiunan  consumption  and 
purebred  cattle  specially  imported  for 
breeding  purposes  and  other  cattle 
specially  imported  for  breeding 
purposes. 

The  merchandise  subject  to  this 
investigation  is  currently  classifiable 
xmder  subheading  0102.90.40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"),  with  the 
exception  of  0102.90.40.72  and 
0102.90.40.74.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1,  1995  ("the  Act").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are  to  the 
current  regulations  as  codified  at  19 
CFR  Part  351  (April  1998).  Although 
Subpart  E  of  19  CFR  Part  351,  pubhshed 
on  Novemer  25,  1998  (63  FR  65348) 
does  not  apply  to  this  investigation. 
Subpart  E  represents  the  Department's 
interpretation  of  the  requirements  of  the 
Act.  See  19  CFR  351.702(b). 

Injury  Test 

Because  Canada  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
January  25.  1999,  the  ITC  published  its 
preliminary  determination  finding  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports 
from  Canada  of  the  subject  merchandise 
(ee  64  FR  3716). 

Period  of  Investigation 

•    The  period  for  which  we  are 
measuring  subsidies  ("the  POI")  is  the 
GOC's  fiscal  year,  April  1,  1997,  through 
March  31,  1998. 


Subsidies  Valuation  Information 

Allocation  Period 

We  have  used  three  years  as  the 
allocation  period  in  this  investigation. 
Based  on  information  provided  by  the 
petitioner,  three  years  is  the  average 
useful  life  ("AUL")  of  productive  assets 
for  the  Canadian  cattle  industry.  Parties 
are  not  contesting  this  AUL. 

Subsidy  Rate  Calculation 

Due  to  the  exfremely  large  number  of 
cattle  producers  in  Canada,  we  have 
collected  subsidy  information  on  an 
industry-wide  or  "aggregate"  basis  (i.e., 
the  total  amount  of  benefits  provided 
under  a  particular  program).  Moreover, 
as  noted  above,  we  have  limited  our 
investigation  to  the  four  largest  cattle 
producing  provinces  in  Canada. 
Therefore,  unless  otherwise  noted,  for 
each  program  preliminarily  found  to  be 
countervailable,  we  have  calculated  the 
ad  valorem  subsidy  rate  by  dividing  the 
total  amount  of  the  benefit  attributed  to 
cattle  producers  in  the  four  relevant 
provinces  during  the  POI  by  the  total 
sales  of  all  cattle  in  the  same  four 
provinces. 

Benchmarks  for  Long-Term  Loans  and 
Discount  Rates 

To  calculate  the  countervailable 
benefit  from  loans  and  nonrecurring 
grants,  we  have  used  a  previously 
verified  benchmark  interest  rate  charged 
by  Canadian  commercial  banks  on  loans 
made  to  the  farming  sector.  This  rate  is 
equal  to  the  prime  rate  plus  one  and 
one-half  percentage  points.  See  Live 
Swine  From  Canada;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review,  63  FR  23723. 
23726  (April  30,  1998).  Accordingly,  we 
have  used  the  average  prime  rates  based 
on  the  figures  published  by  the  Bank  of 
Canada  plus  one  and  one-half 
percentage  points. 

Loan  Guarantee  Programs 

For  certain  loan  guarantee  programs 
that  we  have  preliminarily  found  to  be 
countervailable,  the  respondents  were 
unable  to  provide  the  specific  loan 
information  required  to  perform  a 
precise  calculation  of  the 
countervailable  benefit  attributable  to 
cattle  producers  during  the  POI.  Their 
inability  to  provide  the  data  arose 
because  of  the  nature  of  the  underlying 
loan  instrument  [i.e.,  lines  of  credit 
which  had  no  predetermined  time  frame 
for  the  disbursal  of  principal  or  set 
repayment  schedule),  the  extremely 
large  number  of  loans  provided,  and  the 
large  number  of  transactions 
(withdrawals  and  payments)  conducted 
pursuant  to  those  loans.  Therefore,  for 
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these  programs,  we  have  estimated  the 
countervailable  benefit  by  calculating 
the  difference  between  the  interest 
actually  paid  in  the  POI  and  the  interest 
that  would  have  been  paid  for  a 
commercial  loan  absent  a  guarantee.  See 
Extruded  Rubber  Thread  From 
Malaysia:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order,  57  FR  38472 
(August  25,  1992).  In  effect,  we  are 
applying  our  short-term  loan 
methodology  to  these  long-term  loan 
instruments.  This  approach  does  not 
yield  a  precise  measure  of  the  benefit 
because  the  loan  instruments  being 
examined  are  effectively  lines  of  credit 
with  balances  and  interest  rates  varying 
from  month-to-month.  Nonetheless,  we 
believe  this  methodology  is  reasonable 
imder  the  circumstances  presented  by 
this  investigation. 

Also,  the  respondents  reported 
various  fees  they  paid  in  coruiection 
with  the  guaranteed  loans.  However,  the 
information  they  presented  with  respect 
to  fees  payable  on  commercial  loans  was 
unclear.  So,  as  to  avoid  a  comparison  of 
nominal  benchmark  rates  with  effective 
interest  rates  on  the  government- 
guaranteed  loans,  we  have  generally  not 
included  the  fees  in  calculating  the 
amounts  paid  imder  the  government- 
guaranteed  loans.  Consequently,  we  are 
comparing  nominal  rates  to  nominal 
rates.  The  one  exception  to  this  is  the 
fee  specifically  paid  to  FIMCLA  for  the 
guarantee,  which  is  an  allowable  offset 
under  section  771(6)(A)  of  the  Act.  We 
intend  to  seek  further  information  on 
the  fees  that  would  be  paid  on 
commercial  loans  for  our  final 
determination. 

I.  Programs  Preliininarily  Detennined 
To  Be  Countervailable 

Loan  and  Loan  Guarantee  Programs 

A.  Farm  Improvement  and  Marketing 
Cooperative  Loans  Act  ("FIMCLA") 

FIMCLA  provides  federal  government 
guarantees  on  loans  extended  by  private 
commercial  banks  and  other  lending 
institutions  to  farmers  across  Canada. 
Created  in  1987,  the  purpose  of  this 
program  is  to  increase  the  availability  of 
loans  for  the  improvement  and 
development  of  farms  and  the 
marketing,  processing  and  distribution 
of  farm  products  by  cooperative 
associations.  Persons  engaged  in 
farming  operations  are  eligible  for  a 
FIMCLA  guarantee  if  the  loan  is  for  one 
of  the  following  activities:  purchase  or 
repair  of  tools,  purchase  or  repair  of 
machinery,  purchase  of  livestock, 
alteration  or  improvement  of  machinery, 
erection  or  construction  of  fencing  or 
works  for  drainage,  construction  or 


alteration  of  any  building  or  structure 
on  a  farm,  or  the  purchase  of  additional 
land.  FIMCLA  guarantees  payment  to 
the  lender  of  up  to  95  percent  of  any 
loss  on  a  loan  made  under  a  FIMCLA 
loan  guarantee.  The  maximum  amount 
of  money  that  an  individual  can  borrow 
under  this  program  is  C$250,000.  For 
marketing  cooperatives,  the  maximum 
amount  is  C$3,000,000.  The  GOC 
reported  that  beef  and  hog  farmers, 
which  are  categorized  as  one  group  by 
the  FIMCLA  administration,  received 
approximately  25  to  30  percent  of  all 
guarantees  between  1994  and  1998, 
while  other  users  such  as  poultry,  fruit 
and  vegetables,  and  dairy  producers 
received  less  than  ten  percent  of  the 
guarantees. 

A  loan  guarantee  is  a  financial 
contribution,  as  described  in  section 
771(5)(D)(i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
difference  between  the  amoimt  the 
recipients  of  the  guarantee  pay  on  the 
guaranteed  loans,  after  adjusting  for 
guarantee  fees,  and  the  amount  the 
recipients  would  pay  for  a  comparable 
commercial  loan  absent  the  guarantee. 
Because  the  beef  and  pork  industries 
received  a  disproportionate  share  of 
benefits  between  1994  and  1998,  we 
preliminarily  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(iii)  of  the  Act.  Therefore,  we 
preliminarily  determine  that  these  loan 
guarantees  are  countervailable 
subsidies,  to  the  extent  that  they  lower 
the  cost  of  borrowing,  within  the 
meaning  of  section  771(5)  of  the  Act. 

In  its  questionnaire  response,  the  GOC 
provided  a  sample  of  loans  guaranteed 
under  the  program  for  beef  and  hog 
producers  throughout  Canada.  Because 
of  the  large  number  of  loans  reported, 
we  agree  with  the  GOC's  argument  that 
this  sample  yields  an  accurate  reflection 
of  all  loans  provided  to  beef  and  hog 
producers  that  receive  FIMCLA 
guarantees. 

To  calculate  the  subsidy  conferred  by 
this  program,  we  used  our  long-term 
fixed-rate  or  variable-rate  loan 
methodology  (depending  on  the  terms  of 
the  reported  loans)  to  compute  the  total 
benefit  on  the  sampled  loans.  We  then 
calculated  the  subsidy  per  dollar  loaned 
to  beef  and  hog  producers.  This  ratio 
was  multiplied  by  the  total  veilue  of 
guaranteed  loa^s  outstanding  to  beef 
and  hog  producers  in  the  POI  to  arrive 
at  the  total  subsidy.  We  then  divided  the 
total  subsidy  attributable  to  the  POI  by 
Canada's  total  sales  of  live  cattle  diu-ing 
the  POI.  On  this  basis,  we  preliminarily 
determine  the  total  benefit  from  this 
program  to  be  0.05  percent  ad  valorem. 
Ideally,  the  denominator  used  to 
calculate  the  total  benefit  fi-om  this 


program  would  include  Canadian  hog 
sales,  but  the  GOC  did  not  provide  the 
necessary  sales  data. 

B.  Alberta  Feeder  Associations 
Guarantee  Program 

The  Alberta  Feeder  Associations 
Guarantee  Act  was  established  in  1938 
to  encourage  banks  to  lend  to  cattle 
producers.  The  program  is  administered 
by  the  Alberta  Department  of 
Agriculture,  Food  and  Rural 
Development.  Under  this  program,  up  to 
15  percent  of  the  principal  amount  of 
commercial  loans  taken  out  by  feeder 
associations  for  the  acquisition  of  cattle 
is  guaranteed.  Eligibility  for  the 
guarantees  is  limited  to  feeder 
associations  located  in  Alberta.  Sixty- 
two  associations  received  guarantees  on 
loans  which  were  outstanding  during 
the  POI. 

A  loan  guarantee  is  a  financial 
contribution,  as  described  in  section 
771(5)(D)(i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
difference  between  the  amount  the 
recipients  of  the  guarantee  pay  on  the 
guaranteed  loans  and  the  amoiut  the 
recipients  would  pay  for  a  comparable 
commercial  loan  absent  the  guarantee. 
Because  eligibility  is  limited  to  feeder 
associations,  we  preliminarily 
determine  that  the  program  is  specific 
under  section  771(5A)(D){i)  of  the  Act. 
Therefore,  we  preliminarily  determine 
that  these  loan  guarantees  are 
countervailable  subsidies,  to  the  extent 
that  they  lower  the  cost  of  borrowing, 
within  the  meaning  of  section  771(5)  of 
the  Act. 

To  calculate  the  subsidy  conferred  by 
the  loan  guarantees  we  applied  our 
short-term  loan  methodology  and 
compared  the  amount  of  interest 
actually  paid  during  the  POI  by  the 
associations  to  the  amount  that  would 
have  been  paid  at  the  benchmark  rate, 
as  described  in  the  Subsidies  Valuation 
Information  section,  above.  We  then 
divided  the  associations'  interest 
savings  by  the  investigated  provinces' 
total  sales  of  live  cattle  during  the  POI. 
On  this  basis,  we  preliminarily 
determine  the  total  benefit  from  this 
program  to  be  0.04  percent  ad  valorem. 

C.  Manitoba  Cattle  Feeder  Associations 
Loan  Guarantee  Program 

The  Manitoba  Cattle  Feeder 
Associations  Loan  Guarantee  Program 
was  established  in  1991  to  assist  in  the 
diversification  of  Manitoba  farm 
operations.  The  program  is  currently 
administered  by  the  Manitoba 
Agricultural  Credit  Corporation 
("MACC").  The  provincial  government, 
through  MACC.  guarantees  25  percent  of 
the  principal  amount  of  loans  for  the 
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acquis  tion  of  livestock  by  feeder 
associj  tions.  Eligibility  for  the 
guaran  ees  is  limited  to  feeder 
associations  located  in  Manitoba. 
Associi  itions  must  be  incorporated 
under  •  he  Cooperatives  Act  of  Manitoba, 
have  a  minimum  of  fifteen  members,  an 
elected  board  of  directors,  and  a 
registei  ed  brand  for  use  on  association 
cattle. '  'en  associations  received 
guaran  ees  on  loans  which  were 
outstarding  during  the  POI. 

A  loj  n  guarantee  is  a  financial 
contrib  Jtion,  as  described  in  section 
771  (5)(  D)(i)  of  the  Act,  which  provides 
a  benef  t  to  the  recipients  equal  to  the 
difference  between  the  amount  the 
recipients  of  the  guarantee  pay  on  the 
guaranteed  loans  and  the  amount  the 
recipiei  its  would  pay  for  a  comparable 
comme  rcial  loan  absent  the  guarantee. 
Because ;  eligibility  is  limited  to  feeder 
associa  ions,  we  preliminarily 
determ  ne  that  the  program  is  specific 
under  s  ection  771(5A)(D)(i)  of  the  Act. 
Therefc  re,  we  preliminarily  determine 
that  the  se  loan  guarantees  are 
counter  vailable  subsidies,  to  the  extent 
that  the  y  lower  the  cost  of  borrowing, 
within  he  meaning  of  section  771(5)  of 
the  Act 

To  ca  culate  the  subsidy  conferred  by 
the  loai  1  guarantees,  we  applied  our 
short-te  rm  loan  methodology  and 
compar  id  the  amount  of  interest 
actuallj  paid  during  the  POI  by  the 
associal  ions  to  the  amount  that  would 
have  been  paid  at  the  benchmark  rate, 
as  desci  ibed  in  the  Subsidies  Valuation 
Informc  tion  section,  above.  We  then 
divided!  the  associations'  interest 
savingsjby  the  investigated  provinces' 
total  sa]  Bs  of  live  cattle  during  the  POI. 
On  this  basis,  we  preliminarily 
determi  le  the  total  benefit  from  this 
prograni  to  be  less  than  0.01  percent  ad 
valorem . 

D.  Onta  io  Feeder  Cattle  Loan  Guarantee 
Progran 

The  C  ntario  Feeder  Cattle  Loan 
Progran  was  established  in  1990  to 
assist  cattle  producers.  The  program  is 
adminis  tered  by  the  Ontario  Ministry  of 
Agriculliu'e,  Food  and  Rural  Affairs 
("OMAFRA").  OMAFRA  provides  a 
start-uplgrant  of  $10,000  to  new  feeder 
associations  and  a  25  percent 
govemrftent  guarantee  on  loans  to 
associadons  for  the  piut:hase  and  sale  of 
cattle.  Higibility  for  the  guarantees  is 
limited  lo  feeder  associations  which 
have  at  least  twenty  individuals  who 
own  or  1  ent  land  in  Ontario  and  are  not 
membeis  of  other  feeder  associations. 
Eighteei  i  associations  received 
guarant(  es  on  loans  which  were 
outstan<  ing  during  the  POI. 


Loan  guarantees  and  grants  are 
financial  contributions,  as  described  in 
section  771{5)(D)(i)  of  the  Act.  Loan 
guarantees  provide  a  benefit  to  the 
recipients  equal  to  the  difference 
between  the  amount  the  recipients  of 
the  guarantee  pay  on  the  guaranteed 
loans  and  the  amount  the  recipients 
would  pay  for  a  comparable  commercial 
loan  absent  the  guarantee.  In  the  case  of 
grants,  the  benefit  to  recipients  is  the 
amount  of  the  grant.  Because  eligibility 
for  the  loan  guarantees  and  grants  under 
this  program  is  limited  to  feeder 
associations,  we  preliminarily 
determine  that  the  program  is  specific 
under  section  771{5A)(D)(i)  of  the  Act. 
Therefore,  we  preliminarily  determine 
that  these  loan  guarantees  and  grants  are 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  calculate  the  subsidy  conferred  by 
the  loan  guarantees,  we  applied  our 
short-term  loan  methodology  and 
compared  the  amount  of  interest 
actually  paid  during  the  POI  by  the 
associations  to  the  amount  that  would 
have  been  paid  at  the  benchmark  rate, 
as  described  in  the  Subsidies  Valuation 
Information  section,  above.  We  then 
divided  the  associations'  interest 
savings  by  the  investigated  provinces' 
total  sales  during  the  POI.  On  this  basis, 
we  preliminarily  determine  the  total 
benefit  from  this  program  to  be  0.01 
percent  ad  valorem. 

Additionally,  we  preliminary 
determine  that  the  grants  provided 
imder  this  program  are  non-recurring 
because  the  recipients  could  not  expect 
to  receive  them  on  an  on-going  basis. 
However,  because  the  subsidy  was 
below  0.50  percent  of  the  investigated 
provinces'  sales  in  the  year  of  receipt  in 
each  of  the  relevant  years,  we  expensed 
the  benefit  fi-om  the  grants.  For  the  POI, 
we  divided  the  grants  received  dm-ing 
the  POI  by  the  investigated  provinces' 
total  sales  of  live  cattle  during  the  POI. 
On  this  basis  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  less  than  0.01  percent  ad  valorem. 

To  calculate  the  total  benefit  to  cattle 
producers  under  this  program,  we 
summed  the  benefit  calculated  for  the 
loan  guarantees  and  grants.  On  this 
basis,  we  preliminarily  determine  the 
total  benefit  from  this  program  to  be 
0.01  percent  ad  valorem. 

E.  Saskatchewan  Feeder  Associations 
Loan  Guarantee  Program 

The  Saskatchewan  Feeder 
Associations  Loan  Guarantee  Program 
was  established  in  1984  to  facilitate  the 
establishment  of  cattle  feeder 
associations  in  order  to  promote  cattle 
feeding  in  Saskatchewan.  The  program 
is  administered  by  the  Livestock  and 


Veterinary  Operations  Branch  of  the 
Saskatchewan  Agriculture  and  Food 
Department.  This  agency  provides  a 
government  guarantee  for  25  percent  of 
the  principal  amount  on  loans  to  feeder 
associations  for  the  purchase  of  feeder 
heifers  and  steers.  Eligibility  for  the 
guarantees  is  limited  to  feeder 
associations  with  at  least  twenty 
members  over  the  age  of  eighteen,  who 
are  not  active  in  other  feeder 
associations.  One  hundred  and  sixteen 
associations  received  guarantees  on 
loans  which  were  outstanding  diuing 
the  POI. 

A  loan  guarantee  is  a  financial 
contribution,  as  described  in  section 
771(5)(D)(i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
difference  between  the  amount  the 
recipients  of  the  guarantee  pay  on  the 
guaranteed  loans  and  the  amoimt  the 
recipients  would  pay  for  a  comparable 
commercial  loan  absent  the  guarantee. 
Because  eligibility  for  the  guarantees  is 
limited  to  feeder  associations,  we 
preliminarily  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(i)  of  the  Act.  Therefore,  we 
preliminarily  determine  that  these  loan 
guarantees  are  countervailable 
subsidies,  to  the  extent  that  they  lower 
the  cost  of  borrowing,  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  calculate  the  subsidy  conferred  by 
the  loan  guarantees,  we  applied  our 
short-term  loan  methodology  and 
compared  the  amount  of  interest 
actually  paid  during  the  POI  by  the 
associations  to  the  amount  that  would 
have  been  paid  at  the  benchmark  rate, 
as  described  in  the  Subsidies  Valuation 
Information  section,  above.  We  then 
divided  the  associations'  interest 
savings  by  the  investigated  provinces' 
total  sales  during  the  POI.  c5n  this  basis, 
we  preliminarily  determine  the  total 
benefit  from  this  program  to  be  0.01 
percent  ad  valorem. 

F.  Saskatchewan  Breeder  Associations 
Loan  Guarantee  Program 

The  Saskatchewan  Breeder 
Associations  Loan  Guarantee  Program 
was  established  in  1991  to  facilitate  the 
establishment  of  cattle  breeder 
associations,  in  an  effort  to  promote 
cattle  breeding  in  Saskatchewan.  The 
program  is  administered  by  the 
Livestock  and  Veterinary  Operations 
Branch  of  the  Saskatchewan  Agriculture 
and  Food  Department.  This  agency 
provides  a  guarantee  on  25  percent  of 
the  principal  amount  of  loans  to  breeder 
associations  for  the  purchase  of  certain 
breeding  cattle.  Eligibility  is  limited  to 
breeder  associations  which  consist  of  at 
least  twenty  individuals  who  are 
residents  of  Saskatchewan  and  over  the 
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age  of  eighteen.  One  hundred  and  seven 
associations  received  guarantees  on 
loans  which  were  outstanding  during 
the  POI. 

A  loan  guarantee  is  a  financial 
contribution,  as  described  in  section 
771(5)(D)(i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
difference  between  the  amount  the 
recipients  of  the  guarantee  pay  on  the 
guaranteed  loans  and  the  amount  the 
recipients  would  pay  for  a  comparable 
commercial  loan  absent  the  guarantee. 
Because  eligibility  is  limited  to  feeder 
associations,  we  preliminarily 
determine  that  the  program  is  specific 
under  section  771(5A)(D)(i)  of  the  Act. 
Therefore,  we  preliminarily  determine 
that  these  loan  guarantees  are 
countervailable  subsidies,  to  the  extent 
that  they  lower  the  cost  of  borrowing, 
within  the  meaning  of  section  771(5)  of 
the  Act. 

To  calculate  the  subsidy  conferred  by 
the  loan  guarantees,  we  applied  our 
short-term  loan  methodology  and 
compared  the  amount  of  interest 
actually  paid  during  the  POI  by  the 
associations  to  the  amount  that  would 
have  been  paid  at  the  benchmark  rate, 
as  described  in  the  Subsidies  Valuation 
Information  section,  above.  We  then 
divided  the  associations'  interest 
savings  by  the  investigated  provinces' 
total  sales  during  the  POI.  On  this  basis, 
we  preliminarily  determine  the  total 
benefit  from  this  program  to  be  0.01 
percent  ad  valorem. 

Provision  of  Goods  or  Services 

G.  Prairie  Farm  Rehabilitation 
Community  Pasture  Program 

The  Prairie  Farm  Rehabilitation 
Administration  ("PFRA")  was  created  in 
the  1930s  to  rehabilitate  drought  and 
soil  drifting  areas  in  the  Provinces  of 
Manitoba,  Saskatchewan,  and  Alberta. 
The  PFRA  established  the  Community 
Pasture  Program  to  facilitate  improved 
land  use  through  its  rehabilitation, 
conservation,  and  management.  The 
goal  of  the  common  Pasture  Program  is 
to  utilize  the  resource  primarily  for  the 
summer  grazing  of  cattle  to  encourage 
long-term  production  of  high  quality 
cattle.  In  pursuit  of  its  objectives,  the 
PFRA  operates  87  separate  pastures 
encompassing  approximately  2.2 
million  acres.  At  these  pastures,  the 
PFRA  offers  grazing  privileges  and. 
optional  breeding  services  for  fees  as 
established  by  PFRA.  The  fees  are  based 
upon  recovery  of  the  costs  associated 
with  the  grazing  and  breeding  services. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771(5)(D)(iii)  of  the  Act.  To 
determine  whether  a  benefit  is  conferred 


in  the  provision  of  the  service,  it  is 
necessary  to  examine  whether  the 
provider  receives  adequate 
remuneration.  According  to  section 
771(5)(E)  of  the  Act,  the  adequacy  of 
remuneration  with  respect  to  a 
government's  provision  of  a  good  or 
service  "*   *   *  shall  be  determined  in 
relation  to  prevailing  market  conditions 
for  the  good  or  service  being  provided 
or  the  goods  being  purchased  in  the 
coimtry  which  is  subject  to  the 
investigation  or  review.  Prevailing 
market  conditions  include  price, 
quality,  availability,  marketability, 
transportation,  and  other  conditions  of 
purchase  or  sale."  Therefore,  to  judge 
the  adequacy  of  remuneration  we 
compared  the  prices  charged  for  public 
pasture  services  to  those  charged  by 
private  providers.  Based  on  this 
comparison,  we  preliminarily  determine 
that  the  price  for  private  pastures  is 
higher  than  the  price  for  public 
pastures.  The  GOC  has  argued  that 
lower  prices  for  public  pasture  services 
should  be  expected  because  the  quality 
of  services  offered  is  lower.  In 
particular,  cattle  in  public  pastures  are 
coiiuningled,  while  farmers  prefer  to 
graze  cattle  in  an  exclusive 
environment.  We  have  not  considered 
making  adjustments  for  differences  in 
the  types  of  services  offered  at  public 
and  private  pastm-es  because  the  GOC 
was  unable  to  quantify  them. 

Because  use  of  Community  Pastures  is 
limited  to  Canadian  fanners  involved  in 
grazing  livestock,  we  preliminarily 
determine  that  the  program  is  specific 
under  section  771(5A)(D)(i)  of  the  Act. 
Therefore,  we  preliminarily  determine 
that  the  provision  of  public  pastiire 
services  is  a  countervailable  subsidy 
within  the  meaning  of  section  771(5)  of 
the  Act. 

To  measure  the  benefit,  we  calculated 
the  difference  between  the  price  for 
public  pasture  service  and  the  price  for 
privately  provided  pasture.  This 
difference  was  multiplied  by  the  total 
number  of  cow/calf  pairs  serviced  bv 
the  PFRA  during  the  POI.  We  treated  the 
resulting  amount  as  a  recurring  benefit 
and  divided  it  by  the  investigated 
provinces'  total  sales  during  the  POI.  On 
this  basis,  we  determine  the 
countervailable  subsidy  to  be  0.04 
percent  ad  valorem. 

H.  Alberta  Crown  Lands  Basic  Grazing 
Program 

Over  time.  Alberta  has  developed  a 
system  for  granting  grazing  rights  on 
public  land.  Grazing  rights  began  to  be 
issued  on  public  lands  in  the  early 
1930s.  Today,  through  Alberta 
Agriculture  and  Municipal  Affairs,  over 
10.5  million  acres  of  land  are  managed 


by  the  GOA  including  a  grazing 
component  of  approximately  two 
million  animal  unit  months  ("AUM's"). 
AUMs  are  defined  as  the  amount  of 
forage  required  to  feed  one  animal  for 
one  month  while  maintaining  the 
vegetative  state  of  the  land  in  good 
condition. 

Leases  for  grazing  rights  range  from 
one  to  twenty  year  terms,  but,  in 
practice,  all  leases  are  renewed  if  the 
lessee  is  in  good  standing.  Alberta's 
Public  Lands  Act  dictates  how  rental 
prices  will  be  set.  Specifically,  section 
107  states  that  aimual  rent  will  be  equal 
to  a  percentage  of  the  forage  value  of  the 
leased  land.  When  determining  the 
forage  value  of  the  land,  the 
administering  authority  is  required  to 
consider  the  grazing  capacity  of  the 
land,  the  average  gain  in  weight  of  cattle 
on  grass,  and  the  average  price  per 
pound  of  cattle  sold  in  the  principal 
livestock  markets  in  Alberta  during  the 
preceding  year.  Beyond  paying  the  lease 
fee,  lessees  are  also  required  to 
construct  and  maintain  capital 
improvements  necesseiry  for  livestock 
and  must  comply  with  all  multiple-use 
and  conservation  restrictions  imposed 
by  the  government  on  the  land.  Lastly, 
lessees  must  pay  school  and  municipal 
taxes  charged  on  the  land  being  leased. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771(5){D)(iii)  of  the  Act.  As 
discussed  above  in  connection  with  the 
PFRA,  a  benefit  is  conferred  in  the 
provision  of  a  good  or  service  when  the 
prices  charged  for  government-provided 
goods  or  services  are  less  than  the  prices 
charged  by  private  suppliers.  In  the  case 
of  the  Alberta  Crown  Lands  Basic 
Grazing  Program,  a  simple  comparison 
of  the  fees  charged  would  not  be 
appropriate  because  the  grazing  rights 
being  offered  by  the  GOA  differ  from 
those  offered  by  private  suppliers.  In 
this  regard,  the  GOA  has  provided 
certain  quantifiable  adjustments. 
Specifically,  we  adjusted  the  private 
price  downward  by  deducting  costs  for 
the  construction  and  maintenance  of 
fences  and  water  improvements,  and  the 
cost  of  paying  property  taxes.  Although 
the  GOA  argued  that  there  were  other 
differences  that  should  be  taken  into 
account  for  such  things  as  multiple-use 
and  conservation  requirements,  we  have 
not  considered  making  adjustments  for 
such  costs  because  the  GOA  was  unable 
to  quantify  them.  Comparing  the  public 
grazing  lease  to  the  adjusted  private 
lease  price,  we  preliminarily  determine 
that  the  price  for  private  leases  is  higher 
than  the  price  for  a  public  grazing  lease. 
This  provides  a  benefit  to  the  recipients 
equal  to  the  difference  between  the 
amount  the  recipients  pay  for  the  good 
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and  th(  f  amount  the  recipients  would 
pay  foi  a  comparable  good. 

Beca  ase  the  use  of  me  Alberta  Crown 
Lands  Basic  Grazing  Program  is  limited 
to  peoj  lie  grazing  livestock,  we 
prelim  narily  determine  that  the 
prograi  q  is  specific  under  section 
771(5i^  )(D)(i)  of  the  Act.  Therefore,  we 
prelim  narily  determine  that  the 
provisi  3n  of  public  grazing  rights  is  a 
coimte  vailable  subsidy  within  the 
meanii  g  of  section  771(5)  of  the  Act. 

To  m  easure  the  benefit,  we  calculated 
the  difference  between  the  price  per 
AUM  for  a  public  grazing  lease  and  the 
adjusted  price  per  AUM  for  a  private 
grazing  lease.  We  multiplied  this 
difference  by  the  total  AUMs  provided 
througi  Alberta's  grazing  programs.  We 
treated  the  resulting  amount  as  a 
recurrii  ig  benefit  and  divided  it  by  the 
investi]  ;ated  provinces'  total  sales 
during  Jie  POI.  On  this  basis,  we 
determ  ne  the  countervailable  subsidy 
to  be  0 


18  percent  ad  Valorem. 


by 
("MAC 


I.  Mani  oba  Crown  Lands  Program 

Agri(  ultural  Crown  land  is  managed 
Man  itoba  Agricultiu'e  Crown  Lands 
^ ")  whose  primary  objective  is  to 
adminipter  the  disposition  of  Crown 

to  improve  the  lands' 
productivity.  Crown  agricultural  land  is 
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cultivation  and  grazing  leases.  Lease 
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for  grazing  dispositions  range 
to  fifty  year  terms.  MACL  sets 
each  year  by  multiplying  the 
of  AUMs  the  leased  land  is 
of  producing  in  an  average  year 
1  AUM  rental  rate.  The 
rate  is  based  on  recovering 
costs  for  the  program 
previous  year's  actual  costs, 
jjrovision  of  a  good  or  service  is 
contribution  as  described  in 
771{5)(D){iii)  of  the  Act.  As 

above  in  connection  with  the 
benefit  is  conferred  in  the 
of  a  good  or  service  when  the 
c  larged  for  government-provided 
services  are  less  than  the  prices 
by  private  suppliers.  In  the  case 
anitoba  Crown  Lands  Program, 
comparison  of  the  fees  charged 
ot  be  appropriate  because  the 
grazmg  tights  being  offered  by  the  COM 


differ  from  those  offered  by  private 
suppliers.  In  this  regard,  the  COM  has 
provided  certain  quantifiable 
adjustments.  Specifically,  we  adjusted 
the  private  price  downward  by 
deducting  costs  for  the  construction  and 
maintenance  of  fences  and  watering 
facilities  and  the  cost  of  paying  an 
amount-in-lieu  of  municipal  taxes. 
Although  the  COM  argued  that  there 
were  other  differences  that  should  be 
taken  into  account  for  such  things  as 
multiple-use  requirements  and  the 
isolated  nature  of  Manitoba's  Crowm 
lands,  we  have  not  considered  making 
the  adjustments  for  such  costs  because 
the  COM  was  unable  to  quantify  them. 
Comparing  the  public  grazing  lease  to 
the  adjusted  private  lease  price,  we 
preliminarily  determine  that  the  price 
for  private  leases  is  higher  than  the 
price  for  a  pubUc  grazing  lease. 

Because  use  of  tne  Manitoba  Crown 
Lands  Program  is  limited  to  people 
involved  in  grazing  livestock,  we 
preliminarily  determine  that  the 
program  is  specific  imder  section 
771(5A){D)(i)  of  the  Act.  Therefore,  we 
preliminarily  determine  that  the 
provision  of  public  grazing  rights  is  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  measure  the  benefit,  we  calculated 
the  difference  between  the  price  per 
AUM  for  a  public  grazing  lease  and  the 
adjusted  price  per  AUM  for  a  private 
grazing  lease.  We  multiplied  this 
difference  by  the  total  AUM  provided  by 
MACL.  We  treated  the  resulting  amount 
as  a  recurring  benefit  and  divided  it  by 
the  investigated  provinces'  total  sales 
diu-ing  the  POI.  On  this  basis,  we 
determine  the  countervailable  subsidy 
to  be  0.01  percent  ad  valorem. 

J.  Saskatchewan  Pasture  Program 

The  Saskatchewan  Pasture  Program 
has  been  in  place  since  1922.  It  is 
designed  to  provide  supplemental 
grazing  to  Saskatchewan  livestock 
producers  and  maintain  grazing  and 
other  fragile  lands  in  permanent  cover 
to  promote  soil  stability.  Saskatchewan 
Agriculture  and  Food  ("SAF")  operates 
56  provincial  community  pastvu'es 
encompassing  804,000  acres.  Through 
these  pastures,  the  SAF  offers  grazing, 
breeding,  and  health  services  for  fees  as 
established  by  SAF.  Fees  are  based  upon 
recovery  of  the  costs  associated  with  the 
grazing  and  breeding  services  of  each 
pasture. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771{5)(D)(iii)  of  the  Act.  As 
discussed  above  in  connection  with  the 
PFRA,  a  benefit  is  conferred  in  the 
provision  of  a  good  or  service  when  the 
prices  charged  for  government-provided 


goods  or  services  are  less  than  the  prices 
charged  by  private  suppliers.  Based  on 
a  comparison  of  these  prices,  we 
preliminarily  determine  that  the  price 
for  private  pastiues  is  higher  than  the 
price  for  public  pastures.  The  GOS  has 
argued  that  lower  prices  for  public 
pasture  services  should  be  expected 
because  the  quality  of  services  offered  is 
lower.  In  particular,  cattle  in  public 
pastvues  are  commingled,  while  farmers 
prefer  to  graze  cattle  in  an  exclusive 
enviroiunent.  We  have  not  considered 
making  adjustments  for  differences  in 
the  types  of  services  offered  at  public 
and  private  pastures  because  the  GOS 
was  unable  to  quantify  them. 

Because  use  of  the  Saskatchewan 
Pastiu'e  Program  is  limited  to  Canadian 
feirmers  involved  in  grazing  livestock, 
we  preliminarily  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(i)  of  the  Act.  Therefore,  we 
preliminarily  determine  that  the 
provision  of  public  pasture  services  is  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  measure  the  benefit,  we  calculated 
the  difference  between  the  price  for 
public  pasture  service  and  the  price  for 
privately  provided  pasture.  This 
difference  was  multiplied  by  the  total 
number  of  AUM  provided  by  SAF 
during  the  POI.  We  treated  the  resulting 
amount  as  a  recurring  benefit  and 
divided  it  by  the  investigated  provinces' 
total  sales  during  the  POI.  On  this  basis, 
we  determine  the  countervailable 
subsidy  to  be  0.01  percent  ad  valorem. 

Other  Programs 

K.  Northern  Ontario  Heritage  Fund 
Corporation  Agricultiu'e  Assistance 

The  Northern  Ontario  Heritage  Fund 
Corporation  ("NOHFC")  was  established 
in  1988  as  a  Crown  corporation  for  the 
purpose  of  promoting  and  stimulating 
economic  development  in  northern 
Ontario.  NOHFC  focuses  on  funding 
infrastructiu-e  improvements  and 
development  opportunities  in  northern 
Ontario.  Assistance  for  these  projects  is 
available  through  forgivable 
performance  loans,  incentive  term 
loans,  and  loan  guarantees.  With  respect 
to  agricultural  projects,  all  assistance 
provided  by  NOHFC  is  in  the  form  of 
forgivable  performance  loans.  The  types 
of  agricultural  projects  funded  include 
capital  projects,  marketing  projects  and 
research  and  development  projects. 
Fifty  percent  of  capital  project  costs  may 
be  eligible  for  funding,  up  to  a 
maximum  of  C$2.5  million.  For 
marketing  projects,  fifty  percent  of  the 
project  costs  may  receive  funding,  up  to 
a  maximum  of  C$500,000.  For  research 
and  development  projects,  75  percent  of 
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the  project  costs  may  receive  funding, 
up  to  a  maximum  of  C$500,000.  The 
loans  made  available  to  these  projects 
are  normally  forgiven  over  two  to  three 
years.  The  extent  of  debt  forgiveness  is 
dependent  upon  the  project  meeting  its 
target  of  increasing  the  value  of  farm 
production  by  an  amount  equal  to  the 
NOHFC  contribution.  We  do  not 
currently  have  information  on  the 
record  as  to  whether  the  terms  of  the 
loans  provide  a  potential 
countervailable  benefit.  However,  prior 
to  the  issuing  of  our  final  determination, 
we  plan  on  gathering  such  information. 

Debt  forgiveness  is  a  financial 
contribution  as  described  in  section 
771(5)(D)(i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
amount  of  the  debt  forgiven.  Because 
benefits  under  this  program  are  only 
available  in  northern  Ontario,  we   • 
preliminarily  determine  that  the 
program  is  regionally  specific  under 
section  771(5A)(D)(iv)  of  the  Act. 
Therefore,  we  preliminarily  determine 
that  this  debt  forgiveness  is 
countervailable  within  the  meaning  of 
section  771(5)  of  the  Act. 

We  further  preliminarily  determine 
that  this  debt  forgiveness  is  non- 
recurring because  the  recipients  could 
not  expect  to  receive  it  on  an  ongoing 
basis.  However,  because  the  benefit  to 
cattle  producers  in  Ontario  was  below 
0.50  percent  of  the  investigated 
provinces'  sales  in  the  year  of  receipt  in 
each  of  the  relevant  years,  we  expensed 
the  debt  forgiveness  in  the  year 
received.  To  calculate  the  benefit  for  the 
POI,  we  divided  the  total  amount  of  the 
forgiven  debt  by  the  investigated 
provinces'  total  sales  during  the  POI.  On 
this  basis,  we  preliminarily  determine 
the  countervailable  subsidy  to  be  0.01 
percent  ad  valorem. 

L.  Ontario  Livestock,  Poultry,  and 
Honeybee  Protection  Act 

This  program,  which  is  administered 
by  the  Ontario  Ministry  of  Agriculttire, 
Food  and  Rural  Affairs,  provides 
compensation,  inter  alia,  to  livestock 
producers  whose  animals  are  injured  or 
killed  by  wolves  or  coyotes.  Producers 
apply  for,  and  receive,  compensation 
through  the  local  municipal 
government.  The  Ontario  Ministry  of 
Agriculture,  Food  and  Rural  Affairs 
reimburses  the  municipality.  Grants  for 
damage  to  live  cattle  cannot  exceed 
C$1,000  per  head.  Although  the 
Ministry  of  Agricidture  does  not  track 
the  proportion  of  benefits  under  this 
program  going  to  dairy  cattle  or  beef 
cattle  producers,  the  GOO  has  reported 
that  beef  cattle  producers  are  believed  to 
derive  the  majority  of  the  benefits  from 
the  program. 


A  grant  is  a  financial  contribution  as 
described  in  section  771(5)(D){i)  of  the 
Act,  which  provides  a  benefit  to 
recipients  in  the  amount  of  the  grant. 
Because  this  program  is  limited  by  law 
to  livestock  producers,  poultry  farmers, 
and  beekeepers,  we  preliminarily 
determine  that  the  program  is  specific 
under  section  771(5A)(D)(i)  of  the  Act. 
Therefore,  we  preliminarily  determine 
that  these  grants  are  countervailable 
within  the  meaning  of  section  771(5)  of 
the  Act. 

We  treated  the  grants  received  as  a 
recurring  benefit  because  livestock 
producers  can  expect  to  receive  the 
grants  every  year.  To  calculate  the 
benefit,  we  divided  the  total  amoimt  of 
grants  received  by  the  investigated 
provinces'  total  sales  of  live  cattle 
during  the  POI.  On  this  basis,  we 
determine  the  countervailable  subsidy 
to  be  0.01  percent  ad  valorem. 

M.  Ontario  Rabies  Indemnification 
Program 

This  program  is  administered  by  the 
Farm  Assistance  Branch  of  the  Ontario 
Ministry  of  Agriculture,  Food  and  Rural 
Affairs.  It  is  designed  to  encourage 
farmers  to  report  cases  of  rabies  in 
livestock  by  compensating  livestock 
producers  for  damage  caused  by  rabies. 
Farmers  may  receive  grants  up  to  a 
maximum  of  C$1,000  per  head  of  cattle 
under  this  program  of  which  60  percent 
is  funded  by  the  GOO  and  40  percent  by 
theGOC. 

A  grant  is  a  financial  contribution  as 
described  in  section  771(5)(D)(i)  of  the 
Act  which  provides  a  benefit  to 
recipients  in  the  amount  of  the  grant. 
Because  the  legislation  administering 
this  program  expressly  makes  it 
available  only  to  livestock  producers, 
we  preliminarily  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(i)  of  the  Act.  Therefore,  we 
preliminarily  determine  that  these 
grants  are  countervailable  within  the 
meaning  of  section  771(5)  of  the  Act. 

We  treated  the  grants  received  as  a 
recurring  benefit  because  farmers  can 
expect  to  receive  the  grants  every  year. 
To  calculate  the  benefit,  we  divided  the 
total  amoimt  of  grants  received  by  the 
investigated  provinces'  total  sales  of  live 
cattle  during  the  POI.  On  this  basis,  we 
determine  the  counter\'ailable  subsidy 
to  be  less  than  0.01  percent  ad  valorem. 

N.  Saskatchewan  Livestock  and 
Horticultural  Facilities  Incentives 
Program 

The  purpose  of  this  program  is  to 
promote  the  diversification  of  the  rural 
economy  by  encouraging  investment  in 
livestock  and  horticultural  facilities. 
This  program  allows  for  an  annual 


rebate  of  education  and  health  taxes 
paid  on  building  materials  and 
stationary  equipment  used  in  livestock 
operations  as  well  as  greenhouses,  and 
vegetable  and  raw  fruit  storage  facilities. 

A  tax  benefit  is  a  financial 
contribution  as  described  in  section 
771(5)(D)(ii)  of  the  Act  which  provides 
a  benefit  to  the  recipient  in  the  amount 
of  the  tax  savings.  Because  the 
legislation  administering  this  program 
expressly  makes  it  available  only  to  the 
livestock  and  horticulture  industries,  we 
preliminarily  determine  that  the 
program  is  specific  under  section 
771{5A)(D)(i)  of  the  Act.  Therefore,  we 
preliminarily  determine  that  this  tax 
benefit  is  countervailable  within  the 
meaning  of  section  771(5)  of  the  Act. 

In  calculating  the  benefit,  we  treated 
the  tax  savings  as  a  recurring  benefit 
and  divided  the  tax  savings  received  by 
the  investigated  provinces'  total  sales 
during  the  POI.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  to  be  less  than 
0.01  percent  ad  valorem. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Countervailable 

A.  Canadian  Wheat  Board 

The  Canadian  Wheat  Board  ("CWB") 
has  the  exclusive  authority  to  market 
Canadian  wheat  and  barley  in  export 
markets  and  when  sold  for  human 
consumption  in  Canada.  The  petitioner 
alleged  that  the  CWB  pooUng  system 
and  its  control  over  exports  of  feed 
barley  send  distorted  market  signals  to 
Canadian  farmers  with  the  result  that 
exports  of  feed  barley  are  less  than  they 
otherwise  would  be  and,  consequently, 
that  prices  in  Canada  are  artificially 
low.  Although  there  is  not  an  explicit 
export  restriction  as  was  the  case  in 
Certain  Softwood  Lumber  Products  from 
Canada,  57  FR  22570.  22605 (1992) 
("Lumber")  and  Leather  from  Argentina, 
55  FR  40212  (1990)  ("Leather"),  in  the 
petitioner's  view,  the  CWB's  actions 
have  the  same  result  as  the  export 
restrictions  which  the  Department 
found  countervailable  in  those  cases. 

The  CWB  operates  four  separate 
annual  pool  accounts  for  the  four  types 
of  grains  it  markets.  At  the  start  of  a 
pool  year  (August),  the  CWB  issues 
initial  prices  that  it  will  pay  for  the 
various  grades  and  grains.  Barley 
farmers  look  at  that  initial  payment  and 
the  projected  pool  return  and  determine 
whether  they  want  to  sell  their  barley 
domestically  or  offer  it  to  the  CWB  for 
export.  The  amount  of  barley  offered  to 
the  CWB  is  solely  the  farmer's  decision, 
although  this  decision  could  be 
influenced  by  the  CWB's  published 
initial  price.  The  CWB  accepted  all 
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barley  offered  to  it  for  export  during  the 
POI. 

The  letitioner  has  alleged  that  the 
CWB's  actions  have  resulted  in 
signifii  ant  price  differentials  for  feed 
barley  in  the  Canadian  and  U.S. 
markets,  and  that  the  U.S.  price  reflects 
what  ti  le  price  would  be  in  Canada  but 
for  the  CWB's  control  of  exports.  In 
makinj  our  price  comparisons,  we 
review  ;d  the  record  evidence  with 
respecl  to  domestic  prices  of  feed  barley 
(specif  cally,  grade  Number  1  CW  Feed) 
in  Can;  ida,  the  prices  paid  by  the  CWB 
to  Can.  dian  barley  farmers,  the  prices 
receive  d  by  the  CWB  for  feed  barley 
export(  d  to  the  United  States,  and  feed 
barley  jrices  in  the  United  States  (U.S. 
Numbe  r  2  feed).  To  calculate  a  Canadian 
domesi  ic  price,  we  took  a  simple 
averag<  of  all  Canadian  "Off-Board" 
prices  i  )n  the  record  for  the  four 
provini  :es  under  investigation 
(inforn  ation  is  not  currently  on  the 
record  ;o  calculate  a  weighted  average 
price  b  tsed  upon  barley  production  in 
each  ol  the  four  provinces).  The  U.S. 
domes!  ic  price  we  examined  is  based  on 
quotes  Tom  Great  Falls.  Montana  (the 
only  U  S.  domestic  price  series 
current  y  on  the  record  and  the  U.S. 
pricing  point  used  in  several  economic 
studies  of  U.S.  and  Canadian  feed  barley 
prices  ( ited  or  provided  in  the  record). 
All  pri<  es  were  quoted  at  an  elevator  or 
feedlot  and  did  not  include  any 
elevati(  m  or  handling  charges. 
Therefdre,  we  did  not  make  any 
adjustments  to  the  reported  prices.  We 
observe  d  that  the  price  differential 
betweei  the  U.S.  and  Canadian  markets 
was  ins  ignificant  during  the  POI.  In  fact, 
the  Car  adian  domestic  price  was 
actually  higher  in  portions  of  the  POI 
and  aftir  the  POI.  Therefore,  we 
preliminarily  determine  that,  assuming 
arguendo  that  the  CWB  controlled 
exports,  it  did  not  thereby  provide  a 
benefit  to  Canadian  producers  of  live 
cattle  d  uring  the  POI. 

Notw  ithstanding  the  above  analysis, 
we  not(  that  the  Canadian  domestic  feed 
barley  i  narket  was  especially  strong 
during  Jie  POI.  Because  we  do  not  have 
pricing  data  on  previous  years,  we 
cannot  determine  whether  the  POI 
provide  s  a  reliable  basis  upon  which  to 
conduc  [  our  analysis.  Therefore,  prior  to 
our  fini  1  determination,  we  intend  to 
seek  mi  »re  information  on  historical 
pricing  in  the  Canadian  domestic 
market,  CWB  export  prices  to  the  United 
States  a  nd  U.S.  domestic  prices. 
Further  more,  we  intend  to  do  a  more 
extensi  /e  analysis  of  how  actions  of  the 
CWB  ni  ay  affect  market  prices  in 
Canada  The  fact  that  there  was  no 
signitic  int  differential  between  export 
and  doi  nestic  prices  in  the  POI  does  not 


necessarily  support  the  conclusion  that 
the  actions  of  the  CWB  have  not 
resulted  in  domestic  feed  barley  prices 
being  lower  than  they  otherwise  would 
be. 

We  note  that  in  a  submission  dated 
April  29,  1999,  the  petitioner  has 
objected  to  the  use  of  export  prices  to 
the  United  States  reported  by  the  CWB. 
We  have  determined  that  these  prices 
can  be  used  for  our  preliminary 
determination,  but  we  intend  to  verify 
these  reported  amounts  and  the 
underlying  data,  and  may  request  more 
detailed  data. 

B.  Net  Income  Stabilization  Account 

The  Net  Income  Stabilization  Account 
("NISA")  is  designed  to  stabilize  an 
individual  farm's  overall  financial 
performance  through  a  voluntary 
savings  plan.  Participants  enroll  all 
eligible  commodities  grown  on  the  farm. 
Farmers  may  then  deposit  a  portion  of 
their  net  sales  of  eligible  NISA 
commodities  (up  to  three  percent  of  net 
eligible  sales)  into  individual  savings 
accounts,  receive  matching  government 
deposits  (matching  funds  come  fi°om 
both  the  federal  and  provincial 
governments),  and  make  additional, 
non-matchable  deposits  (up  to  20 
percent  of  net  sales). 

NISA  provides  stabilization  assistance 
on  a  "whole  farm"  basis.  A  producer 
can  withdraw  funds  from  a  NISA 
account  under  a  stabilization  or 
minimum  income  trigger.  The 
stabilization  trigger  permits  withdrawal 
when  the  gross  profit  margin  fi-om  the 
entire  farming  operation  falls  below  an 
historical  average,  based  on  the  previous 
five  years.  If  poor  market  performance  of 
some  products  is  offset  by  increased 
revenues  from  others,  no  withdrawal  is 
triggered.  The  minimum  income  trigger 
permits  the  producer  to  withdraw  the 
amount  by  which  income  from  the  farm 
falls  short  of  a  specific  minimum 
income  level. 

In  Live  Swine  From  Canada;  Final 
Results  of  Changed  Circumstances 
Countervailing  Duty  Administrative 
Review,  and  Partial  Revocation,  61  FR 
45402  (August  29,  1996),  we  found  that 
NISA  is  not  de  jure  specific.  Moreover, 
for  hog  producers,  we  found  that  NISA 
was  not  de  facto  specific.  Therefore,  the 
issue  in  this  investigation  is  whether 
NISA  is  de  facto  specific  with  respect  to 
cattle  producers. 

To  make  om-  determination,  we  have 
examined  whether  cattle  producers  are 
dominant  users  of  the  program,  or 
whether  cattle  producers  receive 
disproportionately  large  benefits  under 
the  program.  We  found  no  evidence  that 
cattle  producers  are  dominant  users  or 
receive  disproportionate  benefits  from 


the  NISA  program.  Specifically,  the 
GOC  provided  information  on  farmer 
withdrawals  of  NISA  funds  during  the 
POI  and  the  two  preceding  years. 
Because  NISA  does  not  collect  or 
maintain  information  concerning 
withdrawals  on  a  commodity-by- 
commodity  basis,"  the  GOC  reported 
farmer  withdrawals  by  categorizing 
farms  by  the  source  of  the  majority  of 
their  revenues.  That  is,  a  farm  with  over 
fifty  percent  of  its  revenues  from  cattle 
sales  was  classified  as  a  cattle  farm.  On 
this  basis  the  GOC  reported  that,  during 
the  POI,  cattle  farms  accounted  for  7.7 
percent  by  value  of  total  withdrawals 
from  NISA. 

The  petitioner  also  raised  a  concern 
that  NISA  may  be  regionally  specific 
because  cattle  in  certain  provinces  are 
not  covered  under  the  program. 
However,  we  preliminarily  determine 
that  NISA  is  not  limited  to  a  peuticular 
region.  While  several  provinces  choose 
not  to  participate  in  NISA  for  particular 
commodities,  the  provinces  and 
producers  of  the  commodity  do  so  at 
their  own  choice,  not  because  the 
program  is  limited  to  an  enterprise  or 
industry  located  in  a  particular  region. 

Basea  on  the  above  analysis,  we 
preliminarily  determine  that  NISA 
assistance  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  Therefore,  we 
preliminarily  determine  that  assistance 
received  by  cattle  producers  under  the 
NISA  program  is  not  countervailable. 

Prior  to  the  initiation  of  our 
investigation,  the  GOC  announced  a 
government  initiative  to  aid  farmers 
over  the  coming  years.  Information  on 
the  proposed  aid  indicated  that  it  may 
be  administered  by  the  same  body  that 
administers  NISA.  Therefore,  when 
investigating  NISA,  we  asked  whether 
this  new  aid  would  constitute  a  change 
in  the  NISA  program.  The  GOC 
responded  that  the  new  program. 
Agriculture  Income  Disaster  Assistance, 
would  be  separate  from  NISA  and 
NISA's  administration.  Therefore, 
because  the  program  is  unrelated  to 
NISA  and  no  funds  were  distributed  in 
the  POI,  we  are  not  able  to  make  a 
determination  as  to  whether  aid 
provided  through  this  program 
constitutes  a  countervailable  subsidy. 

C.  Alberta  Public  Grazing  Lands 
Improvement  Program 

Established  in  1970  and  terminated  in 
1995,  this  program  provided  a  partial 
credit  toward  the  payment  of  rent  on  a 
public  grazing  land  disposition  if  the 
lessee  undertook  certain  pre-approved 
capital  range  improvement  projects.  The 
leaseholder  was  required  to  pay  for  all 
the  costs  incurred  for  these  capital 
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improvements,  and  was  reimbursed  for 
25  to  50  percent  of  these  costs  througii 
credits  on  the  rental  fees  otherwise  due 
annually.  All  improvements  belong  to 
the  government  and,  once  the 
improvements  are  created,  the  lessee  is 
required  to  maintain  them  at  his  or  her 
own  expense. 

In  order  for  a  financial  contribution  to 
exist  under  this  program,  the  GOA  must 
forego  rental  fees,  or  a  portion  thereof, 
that  are  otherwise  due  as  described  in 
section  771(5)(D)(ii)  of  the  Act. 
However,  in  this  case  the  reduction  in 
the  rental  fees  corresponds  to  range 
improvements  on  behalf  of  the 
government.  Furthermore,  the  increased 
value  of  the  land  as  a  result  of  the 
improvements  is  captured  upon  the  next 
setting  of  rental  fees.  Based  on  the  above 
analysis,  we  preliminarily  determine 
that  this  program  does  not  provide  a 
financial  contribution  and,  therefore,  we 
preliminarily  determine  that  the 
program  is  not  countervailable. 

D.  Saskatchewan  Crown  Land 
Improvement  Policy 

The  Crown  Land  Improvement  Policy 
is  designed  to  provide  rental 
adjustments  when  Crown  land  lease 
holders  make  capital  improvements  to 
the  land,  such  as  clearing,  bush 
removal,  or  breaking  and  reseeding.  In 
return  for  the  lessee's  funding  of  these 
improvements,  Saskatchewan 
Agriculture  and  Food  ("SAF")  agrees 
not  to  increase  the  rental  rate  for  a 
certain  period  of  time,  depending  on  the 
length  of  the  improvement  project  or 
may  reduce  the  basis  for  rent.  SAF  is 
willing  to  reduce  the  rental  rate  or 
freeze  the  rate  because  during  the 
improvement  project  the  actual  stocking 
rate  of  the  land  is  lower  than  the 
potential,  the  improvements  do  not 
result  in  an  immediate  increase  in  the 
productive  value  of  the  land,  and  any 
improvements  belong  to  the  Crown. 

In  order  for  a  financial  contribution  to 
exist  under  this  program  the  GOS  must 
forego  rental  fees,  or  a  portion  thereof, 
that  are  otherwise  due  as  described  in 
section  771(5)(D){ii)  of  the  Act. 
However,  in  this  case  the  reduction  in 
the  rental  fees  corresponds  to  a 
reduction  in  the  land's  carrying  capacity 
while  improvements  are  undertaken. 
The  increased  value  of  the  land  as  a 
result  of  the  improvements  is  captured 
upon  the  next  setting  of  rental  fees. 
Based  on  the  above  analysis,  we 
preliminarily  determine  that  this 
program  does  not  provide  a  financial 
contribution  and,  therefore,  we 
preliminarily  determine  that  the 
program  is  not  countervailable. 


Provision  of  Goods  or  Services 

E.  Alberta  Grazing  Reserve  Program 

Like  the  federal  govenunent's  PFRA 
Community  Pasture  Program,  Alberta 
developed  community  pastures 
(reserves)  on  which  multiple  ranchers' 
herds  can  graze.  Traditionally, 
govenunent  employees  supervised  and 
managed  the  animals  on  the  reserves 
and  maintained  and  built  range 
infrastructure.  Grazing  reserves  also 
provided  multiple-use  opportunities  to 
other  users.  As  of  April  1.  1999,  the 
GOA  no  longer  performs  management 
activities  on  32  of  its  37  grazing  reserves 
covering  897,920  acres  of  public  land 
due  to  a  privatization  initiative.  Under 
the  privatization  initiative,  livestock 
management  responsibilities  were 
shifted  to  grazing  associations  and  new 
negotiated  fees  have  been  established. 
However,  during  the  POl,  the 
government  operated  20  reserves, 
accounting  for  180,117  AUMs.  The  17 
remaining  reserves  were  privately 
operated  and  accoimted  for  149,950 
AUMs. 

Priority  in  issuing  permits  for  the 
public  reserves  is  given  to  residents  who 
operate  a  ranch  or  farm.  The  Minister  of 
Lands  and  Forests  establishes  the 
amount  to  be  paid  for  stock  grazing  on 
each  pasture.  The  GOA  reported  that  the 
grazing  revenues  obtained  from  this 
program  exceed  the  cost  of  the  grazing 
aspects  of  the  program  and  cover  many 
of  the  multiple-use  functions  of  the 
land. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771(5)(D)(iii)  of  the  Act.  As 
discussed  above  in  connection  with  the 
PFRA,  a  benefit  is  conferred  in  the 
provision  of  a  good  or  service  when  the 
prices  charged  for  government-provided 
goods  or  services  are  less  than  the  prices 
charged  by  private  suppliers.  In  the  case 
of  the  Alberta  Grazing  Reserve  Program, 
we  preliminarily  determine  that  the 
government  is  charging  more  than  the 
private  providers  of  the  same  services. 
Specifically,  the  fees  charged  by  the 
private  grazing  associations  to  its 
members  were  lower  than  those  charged 
by  the  government.  Based  on  the  above, 
we  preliminarily  determine  that  the 
government  is  receiving  adequate 
remimeration  for  its  provision  of  grazing 
services  and,  thus,  no  countervailable 
subsidy  exists. 

On  a  final  note,  the  questioimaire 
response  provided  information  on  the 
costs  faced  by  the  private  grazing 
associations.  One  element  of  these  costs 
is  a  fee  paid  to  the  government  for  use 
of  the  land.  We  have  examined  whether 
this  fee  is  in  accordance  with  prevailing 
market  conditions  for  grazing  leases  in 


Alberta.  We  preliminarily  find  that  this 
fee  is  comparable  to  the  adjusted  private 
grazing  lease  price  as  discussed  in  the 
Alberta  Crowm  Lands  Basic  Grazing 
Program,  above.  Therefore,  we 
preliminarily  determine  that  the 
government  is  being  adequately 
remunerated  for  its  provision  of  grazing 
land  to  grazing  associations  and.  thus, 
no  countervailable  subsidy  exists. 

F.  Saskatchewan  Crown  Lands  Program 

Agricultural  Crown  land  is  managed 
by  Saskatchewan  Agriculture  and  Food 
and  is  made  available  to  all 
Saskatchewan  agricultural  producers  for 
lease.  Activities  carried  out  on  the  land 
include:  grazing,  cultivation, 
community  pastures,  petroleum  and  gas 
leases,  and  sand,  gravel,  and  quarry 
leases.  Leases  for  grazing  dispositions 
range  from  one  to  33  year  terms.  As  of 
1997,  SAF  sets  rental  rates  using  a 
formula  which  takes  account  of  the 
average  price  of  cattle  marketed  over  a 
period  in  the  previous  year,  the  average 
pounds  of  beef  produced  from  one 
AUM,  the  AUM  productivity  rating  of 
the  land  in  question,  reduced  stocking 
expectations,  and  a  fair  return  for  the 
use  of  the  land  and  resources.  Lessees 
are  responsible  for  paying  taxes, 
developing  and  maintaining  water 
facilities  and  fences,  and  providing  for 
public  access  to  the  land. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771(5){D)(iii)  of  the  Act.  As 
discussed  above  in  coimection  with  the 
PFRA,  a  benefit  is  conferred  in  the 
provision  of  a  good  or  service  when  the 
prices  charged  for  government-provided 
goods  or  services  are  less  than  the  prices 
charged  by  private  suppliers.  In  the  case 
of  the  Saskatchewan  Crown  Lands 
Grazing  Program,  a  simple  comparison 
of  the  fees  charged  would  not  be 
appropriate  because  the  grazing  rights 
being  offered  by  the  GOS  differ  from 
those  offered  by  private  suppliers.  In 
this  regard,  the  GOS  has  provided 
certain  quantifiable  adjustments. 
Specifically,  we  adjusted  the  private 
price  dovkTiward  by  deducting  costs  for 
the  construction  and  maintenance  of 
fences  and  water  improvements,  and  the 
cost  of  paying  property  taxes.  Although 
the  GOS  argued  that  there  were  other 
differences  that  should  be  taken  into 
account  for  such  things  as  multiple-use 
requirements,  we  have  not  considered 
making  adjustments  for  such  costs 
because  the  GOS  was  unable  to  quantify 
them.  Comparing  the  public  grazing 
lease  to  the  adjusted  private  lease  price, 
we  preliminarily  determine  thai  the 
price  for  private  leases  is  lower  than  the 
price  for  a  public  grazing  lease. 
Therefore,  we  preliminarily  determine 
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that  the  jgovemment  is  adequately 
remunei  ated  for  its  provision  of  grazing 
land  an(  ,  thus,  no  countervailable 
subsidy  exists. 

G.  Mani  oba  Tripartite  Cattle 
Stabiliziition  Program/Industry 
Develop  ment  Transition  Fund 
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ioner  alleged  that  when  the 
Tripartite  Cattle  Stabilization 
terminated,  the  cow/calf  and 
plans  had  surplus  funds 
allegedly  resulted  in  premium 
to  producers, 
esponse,  the  GOC  stated  that 

refunds  came  solely  from 
contributions  and  did  not 
government  money.  Moreover, 
occurred  in  1994,  prior  to  the 
AUL.  Therefore,  we 
I  arily  determine  that  producers 
eceive  a  countervailable  benefit 

POI. 
1  espcct  to  the  second  part  of  this 
,  the  Industry  Development 
Fund,  the  correct  name  for 
is  the  Beef  Industry 
Fund  and  the  Department 
to  initiate  on  this  program.  See 
Initiation  at  63  FR  71889, 


cuttle 


proc  ucer 


-ye  IT 


proj  jam 


pment 


cf 


Green  B  jx  Programs 

The  G  DC  has  requested  "green  box" 
treatmei  it  for  three  programs  which  we 
are  exan  lining  in  this  investigation:  the 
Canada-  Alberta  Beef  Industry 
Development  Fund  ("CABIDF"),  the 
Feed  Fr(  ight  Assistance  Adjustment 
Fund  ("  -TAF"),  and  the  Saskatchewan 
Beef  Dei 'elopment  Fund  ("SBDF"). 
Under  sjction  771(5B)(F)  of  the  Act, 
domesti :  support  measures  provided 
with  res  sect  to  the  agricultural  products 
listed  in  Annex  1  to  the  1994  WTO 
Agreemi  jnt  on  Agriculture  shall  be 
treated  i  ,s  noncountervailable  if  the 
Departn  ent  determines  that  the 
measures  conform  fully  with  the 
provisia  ns  of  Annex  2  of  that  same 
Agreemi  mt.  The  GOC  claimed  that  these 
programs  meet  these  criteria  and. 
therefor },  funding  for  each  program 
should  ie  noncountervailable  pursuant 
to  secticn  771(5B)(F)  of  the  Act.  The 
claims  i  lade  relating  to  CABIDF  and 
SBDF  aie  discussed  in  more  detail 
below.  I  lecause  the  FFAF  was  not  used 
during  tne  POI,  we  do  not  reach  the 
issue  of  Rreen  box  treatment  for  FFAF. 
See  the  Programs  Preliminarily 
Determ^ed  To  Be  Not  Used  section, 
below. 

H.  Cana  da- Alberta  Beef  Industry 
Develop  ment  Fund 

This  1  und,  which  was  established  by 
the  GOC  and  the  GOA  in  April  1997, 
support !  research,  development,  and 


related  activities  connected  to  the  beef 
industry  in  Alberta.  It  is  administered 
by  the  Alberta  Department  of 
Agriculture,  Food,  and  Rural 
Development  and  run  by  the  Alberta 
Cattle  Commission  and  the  Alberta 
Agricultural  Research  Institute. 
Applicants  first  submit  a  pre-proposal 
application,  which  is  evaluated  by  the 
Beef  Industry  Development  Committee 
("BIDC"),  a  panel  consisting  of  five 
voting  industry  representatives  and  two 
non-voting  government  advisors. 
Projects  are  evaluated  on  the  basis  of  the 
project's  relationship  to  the  Funds's 
research  priorities,  its  scientific  merits, 
and  the  usefulness  of  the  project  results 
to  the  beef  industry,  directly  or 
indirectly.  The  Fund's  research 
priorities  include  projects  that  will 
improve  regional  beef  production 
efficiencies,  enhance  the  ability  to 
sustain  beef  production  in  Alberta,  and 
increase  the  intellectual  resources 
available  to  Alberta  beef  producers  at 
educational  institutions.  Applicants  for 
projects  chosen  by  the  Committee  are 
then  asked  to  submit  a  more  detailed 
proposal,  which  is  evaluated  for 
technical  merit  by  a  scientific 
committee  consisting  of  industry 
experts  and  scientists.  The  scientific 
committee  makes  its  recommendations 
to  the  BIDC  which,  in  turn,  further 
evaluates  the  proposals  based  on  the 
objectives  listed  above  and  either 
approves  or  rejects  the  proposal. 

In  order  to  determine  whether 
CABIDF  qualifies  for  green  box 
treatment  under  section  771(5B)(F)  of 
the  Act,  we  examined  whether  CABIDF 
met  the  criteria  specified  in  the  Act  and 
further  detailed  in  the  Department's 
regulations.  A  more  detailed  discussion 
of  the  Department's  analysis  of  this 
issue  can  be  found  in  the  Department's 
Memorandum  to  Richard  Moreland: 
"Green  Box  Claims  Made  by  the 
Government  of  Canada,"  dated  May  3, 
1999,  which  is  on  file  in  the  Central 
Records  Unit. 

According  to  the  Act  and  the 
Department's  regulations,  we  will  treat 
as  noncountervailable  domestic  support 
measures  relating  to  agricultural 
products  that  conform  to  the  criteria  of 
Annex  2  of  the  WTO  Agriculture 
Agreement.  The  Department's 
regulations  further  state  that  we  will 
determine  that  a  particular  domestic 
support  measure  conforms  fully  to  the 
green  box  criteria  in  the  Agreement  if 
we  find  that  the  measure  (1)  is  provided 
through  a  publicly-funded  program 
(including  government  revenue  forgone) 
not  involving  transfers  fi-om  consumers; 
(2)  does  not  have  the  effect  of  providing 
price  support  to  producers;  and  (3) 
meets  the  relevant  policy-specific 


criteria  and  conditions  laid  out  in 
Annex  2  of  the  Agreement. 

With  regard  to  the  first  criterion,  the 
GOC  has  stated  that  the  program  in 
question  meets  the  requirement  set 
forth.  In  the  original  and  supplemental 
questionnaire  responses,  the  GOC 
showed  that  all  monies  used  to  fund 
this  program  came  directly  from  the 
goverimient,  whether  on  a  provincial  or 
on  a  federal  level.  Although  the 
program's  authorizing  legislation  allows 
for  contributions  to  the  Fund  to  come 
from  producers,  producer  organizations, 
or  other  parties,  the  GOC  reconfirmed 
with  the  Department  that  no  funds  were 
received  from  any  entity  other  than 
federal  and  provincial  governments 
during  the  POI.  Those  funds  went 
directly  to  CABIDF  applicants.  No 
transfers  from  consumers  were 
involved. 

As  for  the  second  criterion,  according 
to  the  questiormaire  response,  none  of 
the  projects  that  have  been  approved  by 
CABIDF  have  the  effect  of  providing 
price  support  to  producers. 

Finally,  with  regard  to  the  last 
criterion,  the  policy-specific  criteria  that 
must  be  met  are  those  which  are  listed 
under  paragraph  2,  Annex  2  of  the 
Agriculture  Agreement,  which  focuses 
on  policies  which  involve  expenditures 
in  relation  to  programs  which  provide 
services  or  benefits  to  the  agriculture  or 
rural  community.  This  includes  sub- 
paragraph (a),  which  covers  projects  for 
research,  including  general  research, 
research  in  connection  with 
environmental  programs,  and  research 
programs  relating  to  particular  products. 
According  to  its  authorizing  statute,  the 
piu-pose  of  CABIDF  is  to  "provide 
financial  contributions  in  the  form  of 
grants  to  enhance  research  and  industry 
development  activities  with  the 
objective  of  promoting  and  enhancing 
the  competitiveness  of  the  beef  industry 
in  Alberta."  Twenty-nine  projects  have 
been  approved  for  CABIDF  funds  since 
the  program's  creation  in  April  1997. 
Although  the  program's  legislation 
allows  for  approval  of  other  types  of 
projects  covered  under  paragraph  2  (i.e., 
marketing  and  promotion,  extension 
and  advisory  services,  and  training),  the 
projects  that  have  been  approved  by 
CABIDF  to  date  have  been  related  to 
scientific  research  activities  relating  to 
the  beef  industry  and  the  agriculture 
industry  in  general.  All  of  the  approved 
projects  have  consisted  of  grants,  not 
revenue  forgone,  and  none  have  been 
paid  directly  to  producers  or  processors. 

Based  on  the  above  analysis,  we 
preliminarily  find  that  CABIDF  is 
eligible  for  green  box  treatment  under 
section  771(5B)(F)  of  the  Act,  and,  thus, 
is  not  countervailable.  However,  if  an 
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order  is  issued,  and  an  administrative 
review  requested,  and  any  of  these  facts 
are  different,  we  will  re-examine  the 
green  box  status  of  this  program. 

I.  Saskatchewan  Beef  Development 
Fund 

SBDF,  which  is  administered  by  the 
Agriculture  Research  Branch  of  the 
Saskatchewan  Ministry  of  Agricidture 
and  Food,  supports  the  development 
and  diversification  of  Saskatchewan's 
beef  industry  through  the  funding  of 
various  projects  related  to  production 
research,  technology  transfer,  and 
development  and  promotion  of  new 
products.  The  ministry-appointed, 
producer-run  governing  board,  the 
Saskatchewan  Beef  Development  Board, 
meets  once  a  year  to  review  and  approve 
project  proposals  that  it  deems  to  be  of 
general  benefit  to  the  catde  and  beef 
industries.  Priority  is  given  to  public 
research  institutions  conducting 
research,  development,  and  promotion 
activities  that  will  be  generally  available 
to  the  industry. 

As  was  mentioned  above,  the  GOC 
has  requested  green  box  treatment  for 
this  program.  In  order  to  determine 
whether  SBDF  qualifies  for  green  box 
treatment  under  section  771(5B)(F)  of 
the  Act,  we  examined  whether  the  SBDF 
met  the  criteria  specified  in  the  Act  and 
further  laid  out  in  the  Department's 
regulations.  A  more  detailed  discussion 
of  the  Department's  analysis  of  this 
issue  can  be  found  in  the  Department's 
Memorandum  to  Richard  Moreland: 
"Green  Box  Claims  Made  by  the 
Government  of  Canada,"  dated  May  3, 
1999,  which  is  on  file  in  the  Central 
Records  Unit. 

As  noted  above,  we  will  treat  as 
noncountervailable  domestic  support 
measures  relating  to  certain  agricultural 
products  that  conform  to  the  criteria  of 
Annex  2  of  the  WTO  Agriculture 
Agreement.  Under  the  Department's 
regulations,  a  particular  domestic 
support  measure  conforms  fully  to  the 
green  box  criteria  in  the  Agreement  if 
we  find  that  the  measure  (1)  is  provided 
through  a  publicly-funded  program 
(including  government  revenue  forgone) 
not  involving  transfers  from  consxuners; 
(2)  does  not  have  the  effect  of  providing 
price  support  to  producers;  and  (3) 
meets  the  relevant  policy-specific 
criteria  and  conditions  laid  out  in 
Annex  2  of  the  Agreement. 

With  regard  to  the  first  criterion,  the 
GOC  has  stated  that  this  program  meets 
the  necessary  requirements.  In  the 
original  and  supplemental  questionnaire 
responses,  the  GOC  indicated  that  all 
monies  used  to  fund  this  program  came 
directly  from  the  government,  whether 
on  a  provincial  or  on  a  federal  level. 


Those  funds  went  directly  to  SBDF 
applicants.  No  transfers  from  consumers 
were  involved. 

As  for  the  second  criterion,  according 
to  the  questionnaire  responses,  none  of 
the  projects  that  have  been  approved  by 
SBDF  have  the  effect  of  providing  price 
support  to  producers. 

Finally,  with  regard  to  the  last 
criterion,  the  policy-specific  criteria  that 
must  be  met  are  those  which  are  listed 
under  paragraph  2.  Aimex  2  of  the 
Agriculture  Agreement.  This  includes 
the  criteria  set  forth  in  sub-paragraphs 
(a),  (c),  (d),  and  (f)  of  paragraph  2,  which 
focus  on  programs  relating  to  research, 
training  services,  extension  and 
advisory  services,  and  marketing  and 
promotion  services.  The  regulations 
governing  SBDF  state  that  the  purpose 
of  the  fund  is  to  provide  for  the 
enhancement  of  the  Saskatchewan  beef 
and  beef  cattle  industry  through 
research,  development,  and  promotional 
activities  that  the  board  considers  to  be 
in  the  best  interests  of  the  industry.  The 
vast  majority  of  projects  that  have  been 
approved  by  SBDF  to  date  have  been 
related  to  scientific  research  activities 
relating  to  the  beef  industry  and  the 
agriculture  industry  in  general. 
Programs  related  to  training  services, 
marketing  and  promotion  service,  and 
extension  and  advisory  services  were 
also  considered  and  approved.  All  of 
these  approved  projects  have  consisted 
of  grants,  not  revenue  forgone,  and  none 
have  been  paid  directly  to  producers  or 
processors. 

Based  on  the  above  analysis,  we 
preliminarily  find  that  SBDF  is  eligible 
for  green  box  treatment  under  section 
771(5B){F)  of  the  Act  and,  thus,  is  not 
coimtervailable.  However,  if  an  order  is 
issued,  and  an  administrative  review 
requested,  and  any  of  these  facts  are 
different,  we  will  re-examine  the  green 
box  status  of  this  program. 

m.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

Based  upon  the  information  provided 
in  the  responses,  we  determine  that  the 
producers  of  the  subject  merchandise 
under  investigation  did  not  apply  for  or 
receive  benefits  under  the  following 
programs  during  the  POI. 

A.  Feed  Freight  Assistance  Adjustment 
Fund 

Of  the  four  responding  provinces  in 
this  investigation,  only  one,  Ontario, 
participated  in  the  Feed  Freight 
Assistance  Adjustment  Fund  program. 
Specifically,  in  the  year  prior  to  the  POI, 
the  first  year  of  the  FFAF,  a  grant  was 
provided  to  Ontario  producers. 
However,  because  the  benefit  was  below 
0.50  percent  of  the  investigated 


provinces*  total  sales,  we  expensed  this 
grant  in  the  year  received.  Thus,  cattle 
producers  received  no  benefit  during 
the  POI  from  grants  received  prior  to  the 
POI.  During  the  POI,  the  respondents 
reported  that  Ontario  did  not  receive 
benefits  under  FFAF.  Therefore,  we 
preliminarily  determine  that  the  FFAF 
program  was  not  used  during  the  POI. 

B.  Canadian  Adaptation  and  Rural 
Development  (CARDS)  Program  in 
Saskatchewan 

C.  Western  Diversification  Program 

TV.  Programs  Preliminarily  Determined 
To  Be  Terminated 

A.  Ontario  Export  Sales  Aid  Program 

V.  Other  Programs  Reviewed 

The  GOC  demonstrated  that,  for  the 
following  programs,  any  benefit  to  the 
subject  merchandise  would  be  so  small 
that  there  would  be  no  impact  on  the 
overall  subsidy  rate,  regardless  of  a 
determination  of  countervailabiUty.  In 
light  of  this,  we  do  not  consider  it 
necessary  to  determine  whether  benefits 
conferred  under  these  programs  to  the 
subject  merchandise  are 
countervailable. 

A.  Ontario  Bear  Damage  to  Livestock 
Compensation  Program 

B.  Ontario  Livestock  Programs  for 
Purebred  Dairy  Cattle.  Beef  and  Sheep 
Sales  Assistance  Policy/Swine 
Assistance  Policy 

C.  Ontario  Artificial  Insemination  of 
Livestock  Act 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  will  verify  the  information 
submitted  by  the  respondent  prior  to 
making  our  final  determination. 

Summary 

The  total  estimated  preliminary  net 
coimtervailable  subsidy  rate  for  all 
producers  or  exporters  of  live  cattle  in 
Canada  is  0.38  percent  ad  valorem, 
which  is  de  minimis.  Therefore,  we 
preliminarily  determine  that 
countervailable  subsidies  are  not  being 
provided  to  producers,  or  exporters  of 
live  cattle  in  Canada. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  oxu-  files, 
provided  the  ITC  confirms  that  it  will 
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not  disc  ose  such  information,  either 
publicl}  or  under  an  administrative 
protecti  ve  order,  without  the  written 


of  the  Assistant  Secretary. 


consent 

Import  Administration. 

If  our  final  determination  is 
affirmat  ve,  the  ITC  will  make  its  final 
determi  lation  within  75  days  after  the 
Departn  lent  makes  its  final 
determi  lation. 

Public  (  bmment 

In  accDrdance  with  19  CFR  351.310, 
we  will  [lold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportu  nity  to  comment  on  this 
prelimij  lary  determination.  The  hearing 
is  tentat  vely  scheduled  to  be  held  62 
days  from  the  date  of  publication  of  this 
notice  ii  i  the  Federal  Register  at  the 
U.S.  De|  lartment  of  Commerce,  14th 
Street  eu  id  Constitution  Avenue,  N.W., 
Washini  ton,  D.C.  20230.  Individuals 
who  wi!  h  to  request  a  hearing  must 
submit  <i  written  request  within  30  days 
of  the  piblication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretai  y  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870,  1^  th  Street  and  Constitution 
Avenue  N.W.,  Washington,  DC  20230. 
Parties  s  hould  confirm  by  telephone  the 
time,  da  te,  and  place  of  the  hearing  48 
hours  b<iore  the  scheduled  time. 

Reque  sts  for  a  public  hearing  should 
contain;  (1)  The  party's  name,  address, 
and  tele  shone  number;  (2)  the  number 
of  partic  ipants;  and,  (3)  to  the  extent 
practica  jle,  an  identification  of  the 
argumei  its  to  be  raised  at  the  hearing.  In 
additior .  six  copies  of  the  business 
propriet  iry  version  and  six  copies  of  the 
nonproj  rietary  version  of  the  case  briefs 
must  be  submitted  to  the  Assistant 
Secretai  y  no  later  than  50  days  from  the 
date  of  1  lublication  of  the  preliminary 
determi  lation.  As  part  of  the  case  brief, 
parties  i  re  encouraged  to  provide  a 
summai  y  of  the  arguments  not  to  exceed 
five  pag  3s  and  a  table  of  statutes, 
regulations,  and  cases  cited.  Six  copies 
of  the  bi  isiness  proprietary  version  and 
six  copi  ;s  of  the  nonproprietary'  version 
of  the  re  buttal  briefs  must  be  submitted 
to  the  A  ssistant  Secretary  no  later  than 
55  days  from  the  date  of  publication  of 
the  prel  minary  determination.  An 
interest  d  party  may  make  a  hearing 
present!  tion  only  on  arguments 
includei  1  in  that  party's  case  or  rebuttal 
briefs.  V  written  arguments  should  be 
submitted  in  accordance  with  19  CFR 
351.309  and  will  be  considered  if 
receivec  within  the  time  limits  specified 
above. 

This  (  etermination  is  published 
pursuai  t  to  sections  703(f)  and  777(i)  of 
the  Act 


Dated:  May  3,  1999. 
Robert  LaRussa, 

Assistant  Secretary  for  Import  Administration 
(PR  Doc.  99-11887  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[C-423-809  (Belgium),  C-475-823  (Italy),  C- 
791-806  (South  Africa)] 

Notice  of  Amended  Final 
Determinations:  Stainless  Steel  Plate 
in  Coils  from  Belgium  and  South 
Africa;  and  Notice  of  Countervailing 
Duty  Orders:  Stainless  Steel  Plate  in 
Coils  from  Belgium,  Italy  and  South 
Africa 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith  (Belgium),  Cynthia  Thinimalai 
(Italy)  or  Dana  Mermelstein  (South 
Africa),  Office  of  AD/CVD  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0189, 
(202)  482-4087  and  (202)  482-0984, 
respectively. 

The  Applicable  Statute  and  Regidations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  (the  Act).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  codified  at  19  CFR 
part  351  (April  1998). 

Scope  of  Orders 

The  product  covered  by  these  orders 
is  certain  stainless  steel  plate  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products,  254  mm  or  over  in 
width  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  plate 
may  also  be  further  processed  (e.g., 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 
Excluded  from  the  scope  of  these  orders 
are  the  following:  (1)  Plate  not  in  coils. 


(2)  plate  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (3)  sheet  and  strip, 
and  (4)  flat  bars.  In  addition,  certain 
cold-rolled  stainless  steel  plate  in  coils 
is  also  excluded  from  the  scope  of  these 
orders.  The  excluded  cold-rolled 
stainless  steel  plate  in  coils  is  defined  as 
that  merchandise  which  meets  the 
physical  characteristics  described  above 
that  has  undergone  a  cold-reduction 
process  that  reduced  the  thickness  of 
the  steel  by  25  percent  or  more,  and  has 
been  annealed  and  pickled  after  this 
cold  reduction  process. 

The  merchandise  subject  to  these 
orders  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60, 
7219.12.00.05,  7219.12.00.20, 
7219.12.00.25,  7219.12.00.50, 
7219.12.00.55,  7219.12.00.65, 
7219.12.00.70,  7219.12.00.80, 
7219.31.00.10,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.11.00.00,  7220.20.10.10, 
7220.20.10.15,  7220.20.10.60, 
7220.20.10.80,  7220.20.60.05, 
7220.20.60.10,  7220.20.60.15, 
7220.20.60.60,  7220.20.60.80, 
7220.90.00.10,  7220.90.00.15. 
7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  the  orders  is  dispositive. 

Amended  Final  Determinations 

Belgium 

In  accordance  with  section  705(d)  of 
the  Act,  on  March  31,  1999,  the 
Department  published  its  final 
determination  in  the  countervailing 
duty  investigation  of  stainless  steel  plate 
in  coils  from  Belgium  (64  FR  15567) 
[Belgium  Final).  Subsequently,  on  April 
5,  1999,  the  petitioners  submitted 
ministerial-error  allegations. 

The  petitioners  allege  that  the 
Department  neglected  to  include  all 
relevant  years  in  its  net  present  value 
calculation  when  calculating  the  benefit 
from  the  loan  provided  to  Alfin, 
pursuant  to  the  Industrial  Reconversion 
Zone  program.  Furthermore,  the 
petitioners  allege  that,  when  allocating 
the  benefit  from  this  loan,  the 
Department  did  not  use  the  proper 
discount  rate.  The  respondent  did  not 
object  to  the  petitioners'  allegations.  We 
agree  with  the  petitioners  on  both 
counts  and  have  made  the  necessary 
adjustments.  On  this  basis,  we 
determine  the  countervailable  subsidy 
rate  for  this  program  to  be  0.18  percent 
ad  valorem. 
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South  Africa 

In  accordance  with  section  705(d)  of 
the  Act,  on  March  31,  1999,  the 
Department  published  its  final 
determination  in  the  countervailing 
duty  investigation  of  stainless  steel  plate 
in  coils  from  South  Africa  (64  FR  15553) 
{South  Africa  Final).  Subsequently,  on 
March  29,  1999,  Columbus  Stainless, 
the  operating  division  of  the  Columbus 
Joint  Venture  (Columbus),  and  the 
petitioners  alleged  that  the  Department 
had  made  ministerial  errors  in 
calculating  the  estimated  net 
countervailable  subsidy  rate.  We 
disagree  with  Columbus  that  we  made  a 
ministerial  error;  Colimibus'  allegation 
constituted  an  argument  for  a 
methodological  change.  We  agree  with 
the  petitioners  that  we  made  a 
ministerial  error,  and  therefore  we  have 
made  a  correction  in  the  calculations. 
This  correction  resulted  in  the  estimated 
net  coimtervailable  subsidy  rate 
attributable  to  the  Section  37E  program 
increasing  from  3.84  percent  ad  valorem 
to  3.86  percent  ad  valorem.  The 
ministerial-error  allegations  and  the 
Department's  analysis  are  detailed  in  an 
April  30,  1999,  Memorandvun  to 
Bernard  Carreau,  Deputy  Assistant 
Secretary  for  AD/CVD  Enforcement  H, 
from  David  Mueller,  Director,  Office 
CVD/AD  Enforcement  VI,  RE: 
"Ministerial  Error  Allegations  filed  by 
Columbus  Stainless  and  Petitioners  in 
the  Final  Determination  of  the 
Countervailing  Duty  Investigation  of 
Certain  Stainless  Steel  Wire  Rod  [sic] 
from  South  Africa,  a  public  version  of 
which  is  on  file  in  the  Central  Records 
Unit  (Room  B-099  of  the  Main 
Commerce  Building).  Thus,  the  total 
estimated  net  countervailable  subsidy 
rate  is  3.95  percent  ad  valorem  for 
Columbus.  This  rate  cdso  serves  as  the 
"all  others"  rate.  See  South  Africa  Final, 
64  FR  at  15566. 

Countervailing  Duty  Orders 

In  accordance  with  section  705(d)  of 
the  Act,  on  March  31,  1999,  the 
Department  published  its  final 
determinations  in  the  countervailing 
duty  investigations  of  certain  stainless 
steel  plate  in  coils  from  Belgium  (64  FR 
15567),  Italy  (64  FR  15508)  and  South 
Africa  (64  FR  15553).  On  May  3,  1999, 
in  accordance  with  section  705(d)  of  the 
Act,  the  International  Trade 
Conmiission  (ITC)  notified  the 
Department  of  its  final  determination, 
pursuant  to  section  705Cb)(l)(A)(i)  of  the 
Act,  that  an  industry  in  the  United 
States  suffered  material  injury  as  a 
result  of  subsidized  imports  of  stainless 
steel  plate  in  coils  fi'om  Belgium,  Italy 
and  South  Africa.  In  its  final 


determination,  however,  the  ITC 
determined  that  two  domestic  like 
products  exist  for  the  merchandise 
covered  by  the  Department's 
investigation:  i)  certain  cold-rolled 
stednless  steel  plate  in  coils,  as  defined 
above,  and  ii)  all  other  stainless  steel 
plate  in  coils.  The  ITC  determined 
pursuant  to  section  735(b)(1)  that  a 
domestic  industry  in  the  United  States 
is  not  materially  injured  or  threatened 
with  material  injury  by  reason  of 
imports  of  certain  cold-rolled  stainless 
steel  plate  from  Belgiimi  and  that 
imports  of  certain  cold-rolled  stainless 
steel  plate  in  coils  from  Italy  and  South 
Africa  were  "negligible."  Therefore,  the 
rrC's  affirmative  determination  of 
material  injury  covered  all  stainless 
steel  plate  in  coils  other  than  that 
specifically  excluded  under  the  "Scope 
of  the  Orders"  section  above. 
Accordingly,  the  scope  of  the 
countervailing  duty  orders  has  been 
amended  as  described  above  to  reflect 
the  rrC's  distinction  between  cold- 
rolled  and  all  other  stainless  steel  plate 
in  coils. 

Therefore,  countervailing  duties  will 
be  assessed  on  all  unliquidated  entries 
of  stainless  steel  plate  in  coils  fi'om 
Belgium,  Italy  and  South  Africa  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  September  9, 
1998,  the  date  on  which  the  Department 
published  its  preliminary  countervailing 
duty  determinations  in  the  Federal 
Register,  and  before  January  2,  1999,  the 
date  the  Department  instructed  the  U.S. 
Customs  Service  to  terminate  the 
suspensions  of  liquidation  in 
accordance  with  section  703(d)  of  the 
Act,  and  on  all  entries  and  withdrawals 
on  or  after  the  date  of  publication  of 
these  coimtervailing  duty  orders  in  the 
Federal  Register.  Section  703(d)  states 
that  the  suspension  of  liquidation 
pursuant  to  a  preliminary  determination 
may  not  remain  in  effect  for  more  than 
foiu  months.  Entries  of  stainless  steel 
plate  in  coils  made  on  or  after  January 
2, 1999,  and  prior  to  the  date  of 
publication  of  these  orders  in  the 
Federal  Register  are  not  liable  for  the 
assessment  of  countervailing  duties  due 
to  the  Department's  termination, 
effective  January  2, 1999,  of  the 
suspensions  of  liquidation. 

In  accordance  with  section  706  of  the 
Act,  the  Department  will  direct  U.S. 
Customs  officers  to  reinstitute  the 
suspensions  of  liquidation  and  to  assess, 
upon  further  advice  by  the  Department 
pursuant  to  section  706(a)(1)  of  the  Act, 
countervailing  duties  for  each  entry  of 
the  subject  merchandise  in  an  amount 
based  on  the  net  countervailable 
subsidy  rate  for  the  subject 
merchandise. 


On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
countervailable  subsidy  rates  noted 
below.  The  All  Others  rates  apply  to  all 
producers  and  exporters  of  stainless 
steel  plate  in  coils  from  Belgium,  Italy 
and  South  Africa  not  specifically  listed 
below.  The  cash  deposit  rates  are  as 
follows: 

Ad  Valorem  Rates 


Producer/exporter 

Net  subsidy  rate 

Belgium: 

ALZ 

All  Others  

2.00  percent. 
2.00  percent. 

15.16  percent. 
15.16  percent. 

3.95  percent. 
3.95  percent. 

ItalyNet 

Accial  Speclali  TemI 

All  Ottiers  

South  Africa: 

Columbus  Stainless 
(the  operating  divi- 
sion of  the  Colum- 
bus Joint  Venture). 

All  Others  

This  notice  constitutes  the 
countervailing  duty  orders  with  respect 
to  stainless  steel  plate  in  coils  fi-om 
Belgium,  Italy  and  South  Afiica, 
pursuant  to  section  706(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Conunerce  Building,  for  copies 
of  an  updated  list  of  coimtervailing  duty 
orders  currently  in  effect. 

These  countervailing  duty  orders  and 
amended  finals  are  published  in 
accordance  with  section  706(a)  and  705 
of  the  Act  and  19  CFR  351.211  and 
351.224. 

Dated:  May  5,  1999. 
Robert  S.  LaRussa 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-11888  Filed  5-10-99;  8:45  ami 
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for  publ 
credit 


summarV 

availabi 

iinancii^ 

cost  of 

and  sab 

entry 

fish 

these 


frori 


NMFS  announces  the 
ity  of  long-term  loans  for 
or  refinancing  the  purchase 
(  uota  share  (QS)  in  the  halibut 
efish  fisheries  off  Alaska.  Only 
fishermen  or  fishermen  who 
small  vessels  are  eligible  for 


le  /el 


loms. 

DATES:  r  JMFS  will  accept  for  processing 
only  api  )lications  submitted,  by  first- 
class  U.  5.  mail,  during  an  application 
open  season  that  begins  May  25,  1999, 
through  June  8,  1999,  (precludes 
applicat  ions  submitted  either  before 
May  25,  1999,  or  after  June  8,  1999.  All 
loan  funds  available  for  FY  1999  must 
be  obli^ted  before  September  30, 1999. 
Comments  must  be  received  by  June  8, 
1999.      I 

ADDRESSES:  Applicants  should  send 
loan  applications  to  the  Northwest 
Financill  Services  Branch,  National 
Marine  Fisheries  Service,  National 
Oceania  and  Atmospheric 
Administration,  U.S.  Department  of 
Commeice,  7600  Sand  Point  Way,  NE 
(BIN  C16700),  Building  No.  1,  Seattle, 
WA  98ljl5.  Comments  should  be  sent  to 
Michael  L.  Grable,  Chief,  Financial 
Services  Division,  NMFS,  1315  East- 
West  Hi  ^hway.  Silver  Spring,  MD 
20910. 

In  adaition,  the  application  will  be 
available  to  down  load  from  the  NMFS 
Home  Pfege  in  the  near  future.  It  can  be 
accessed  through  Adobe  Acrobat  Reader 
and  wil  be  located  at: 

www,  nmfs.gov/sfa. 

FOR  FUR  rHER  INFORMATION  CONTACT: 

Kimberly  Ott  at 

(206)^26-6122  (voice)  or  (206)  526- 
6306  (fa  csimile)  or  kimberly. 
ott@noai.gov  (e-mail). 

SUPPLEMENTARY  INFORMATION: 
I.  Introi  uction 


A.  Back,  ground 

The 

(Pub.L. 

1104A(4)(7) 

Marine 

section 

Stevens 


Act)  (16 
financii  g 
loans 
and  to 
boats 
quota 


Sjustainable  Fisheries  Act  (SFA) 
04-297)  amended  section 

of  Title  XI  of  the  Merchant 
\ct  (46  U.S.C.  App.  1274)  and 
303(d)(4)  of  the  Magnuson- 
Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 

U.S.C.  1801  et  seq.)  to  authorize 
and  refinancing  the  cost  of 
a\lailable  to  entry-level  fishermen 
f  shermen  who  fish  from  small 
purchasing  individual  fishing 


(I'Q). 


Although  the  SFA  indicates  that  loans 
are  available  for  purchasing  IFQ,  the 
basic  fishing  permit  for  the  halibut  and 
sablefish  fisheries  is  termed  "QS"  rather 
than  "IFQ."  In  these  fisheries,  IFQ  is  an 
annual  allocation  of  the  pounds  of  fish 
that  each  QS  holder  may  harvest. 
Consequently,  NMFS  interprets  the  SFA 
to  allow  loans  for  the  cost  of  purchasing 
basic  fishing  permits  rather  than  annual 
harvest  allocations  under  those  permits. 
These  loans  will  finance  the  purchase  of 
halibut  and  sablefish  QS  rather  than 
IFQ. 

Title  XI  of  the  Merchant  Marine  Act 
of  1936  (Act)  is  the  credit  authority 
under  which  NMFS  will  make  these 
loans.  This  authority  is  subject  to  the 
Federal  Credit  Reform  Act  of  1990 
(FCRA)  (2  U.S.C.  661).  This  Act  requires 
estimated  net  loan  losses  (FCRA  cost)  to 
be  appropriated  in  cash  at  the  time 
Congress  authorizes  annual  loan 
ceilings. 

Fiscal  year  (FY)  1999  appropriation 
for  the  U.S.  Department  of  Commerce 
included  a  $100,000  advance  to  fund 
the  FCRA  cost  of  this  loan  program 
during  its  second  year  (October  1,  1998, 
through  September  30,  1999). 

The  amount  of  annual  FCRA  credit 
authority  available  is  a  ratio  of  the 
FCRA  cost  rate  and  the  FCRA  cost 
appropriated.  NMFS  preliminarily 
estimates  the  FCRA  cost  rate  of  these 
loans  to  be  2  percent.  Consequently,  the 
loan  cost  of  $100,000  appropriated  for 
this  FY  1999  FCRA  will  preliminarily 
support  a  $5,000,000  credit  authority 
($5,000,000  times  0.02  equals  $100,000). 

This  credit  authority  may  be  enough 
to  fund  only  about  40  to  50  loans.  FY 
1999  loan  demand  will,  consequently, 
most  likely  exceed  loan  supply.  For  the 
credit  authority  available  during  FY 
1999,  NMFS  will  not  accept  FY  1999 
applications  submitted  either  before 
May  25,  1999,  or  after  June  8,  1999. 

FY  1998  applicants  whose 
applications  were  not  processed  during 
FY  1998  do  not  have  to  reapply  during 
FY  1999.  NMFS  will  automatically  treat 
these  applications  as  if  they  had  been 
resubmitted  during  the  FY  1999 
application  open  season  (but  they  will 
be  subject  to  the  random  selection  of  all 
applications).  NMFS  will,  one  week 
before  the  FY  1999  open  season  begins, 
send  a  confirmation  of  this  to  each  FY 
1998  applicant  involved. 

NMFS  will,  at  least  one  week  before 
the  FY  1999  open  season  begins,  send 
a  new  application  form  to  everyone  who 
(according  to  the  NMFS  database)  has, 
since  the  FY  1998  open  season  ended, 
indicated  an  interest  in  applying  for  a 
loan. 

All  applications  that  are  not  selected 
for  processing  during  FY  1999  will  be 


held  for  processing  during  any 
subsequent  year  in  which  credit 
authority  is  available.  Applications 
submitted  during  the  FY  1999  open 
season  (including  the  FY  1998 
applications  considered  as 
constructively  submitted  during  the  FY 
1999  open  season)  will  then  have  the 
same  priority  that  NMFS  assigned  to 
them  during  FY  1999.  The  status  of  all 
applications  may  be  effected  by  policy 
changes  published  in  subsequent 
notices. 

All  applications  must  be  submitted  by 
first-class  U.S.  mail.  No  other  form  of 
application  submission  is  acceptable 
(including  personal  delivery,  facsimile 
delivery,  every  form  of  express  delivery, 
every  other  form  of  delivery  other  than 
U.S.  mail,  and  every  form  of  U.S.  mail 
delivery  other  than  first-class  U.S.  mail). 

To  reduce  the  open-season  paperwork 
burden,  applicants  need  complete  only 
a  small  portion  (Section  A)  of  the 
application  form  at  the  time  of  initial 
application.  Once  an  application's 
priority  allows  it  to  be  processed,  NMFS 
will  request  the  applicant  to  complete 
the  rest  of  the  application. 

These  loans  will,  until  further  notice, 
continue  to  be  available  in  any  year  for 
which  adequate  FCRA  credit  authority 
exists. 

SFA  amendments  to  sections 
303(d)(4)  and  304(d)(2)  of  tiie 
Magnuson-Stevens  Act  authorize  the 
FCRA  cost  of  IFQ  lending  to  be  funded 
up  to  25  percent  of  the  IFQ  and 
Community  Development  Quota  fee 
revenue  from  the  IFQ  fishery  involved. 
Presumably,  a  portion  of  halibut  and 
sablefish  fees  from  this  revenue  source 
will,  in  the  future,  fund  the  annual 
FCRA  cost  of  these  loans  for  purchasing 
halibut  and  sablefish  QS. 

NMFS  requests  public  comments 
during  the  open  season  concerning 
NMFS'  plan  for  using  future  credit 
authority.  In  FY  1998  and  FY  1999,  the 
processing  priority  of  applications  was, 
or  will  be,  determined  by  random 
selection  from  a  pool  of  applicants  who 
applied  during  the  open  seasons.  NMFS 
plans  to  retain  the  pool  of  applicants 
who  were  not  selected  for  processing  in 
FY  1998  and  FY  1999  in  the  randomly 
selected  processing  priority  determined 
at  the  end  of  the  FY  1999  open  season 
and  will  draw  exclusively  from  those 
applicants  until  the  waiting  list  of 
applicants  is  exhausted.  NMFS  will 
accept,  for  credit  authority  available 
during  years  after  FY  1999,  applications 
submitted  at  any  time  after  June  8, 1999. 
Applications  submitted  after  June  8, 
1999,  will  be  retained  in  date  order  for 
processing  following  those  applications 
received  during  the  FY  1998  and  FY 
1999  open  seasons.  NMFS  does  not. 
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after  the  FY  1999  open  season  ends, 
intend  to  have  further  open  seasons  for 
this  type  of  loan  application  in  this 
fishery. 

B.  Catalog  of  Federal  Domestic 
Assistance 

The  Halibut  and  Sablefish  Quota- 
Share  Loan  Program  is  part  of  the 
program  listed  in  the  "Catalog  of 
Federal  Domestic  Assistance"  under 
number  11.415:  Fisheries  Finance 
Program. 

n.  Definitions 

Applicant  means  either  an  entry-level 
fisherman  who  applies  for  a  loan  or  a 
fisherman  who  fishes  from  a  small 
vessel  who  applies  for  a  loan. 

Application  means  a  submission  for  a 
loan  from  an  applicant. 

Application  form  means  NOAA  Form 
88-1  (bearing  Office  of  Management  and 
Budget  (0MB)  approval  No.  0648-0012 
and  expiring  on  January  31,  2002). 

Base  year  means  the  year  in  which  an 
applicant  applies  for  a  loan  and  the  loan 
is  accepted  for  processing. 

Entry-level  fisherman  means  a 
fisherman  who: 

(1)  Does  not  own  any  QS; 

(2)  Applies  for  a  loan  to  purchase  QS 
that  involves  an  IFQ  total  not  greater 
than  8,000  lb  (3,628.7  kg)  during  the 
base  year;  and 

(3)  Will  be  a  crew  member  aboard  the 
vessel  that  harvests  the  IFQ  for  the  loan 
QS. 

Fisherman  who  fishes  from  a  small 
vessel  means  a  fisherman: 

(1)  Who  applies  for  a  loan  to  purchase 
halibut  or  sablefish  QS  previously 
assigned  under  §676. 20(c)(2),  sablefish 
QS  previously  assigned  under 

§  676.20(c)(3),  halibut  QS  previously 
assigned  under  §  676.20(c)(4),  and/or 
halibut  QS  previously  assigned  under 
§  676.20(c)(5); 

(2)  Whose  aggregate  ownership  of  QS 
(including  the  loan  QS)  will  involve  an 
IFQ  not  greater  than  50,000  lb  (22,679.6 
kg)  during  the  base  year; 

(3)  Who  will  be  a  crew  member 
aboard  the  vessel  that  harvests  the  IFQ 
for  the  aggregate  QS  such  fisherman 
owns  (including  the  loan  QS)  at  the  time 
the  loan  QS  transfers  to  such  fisherman; 

(4)  Who  has,  for  at  least  a  total  of  150 
days  at  any  point  in  the  past,  been  a 
crewman  aboard  any  vessel  in  any  U.S. 
commercial  fishery;  and 

(5)  Who  does  not  own,  in  whole  or  in 
part,  any  vessel  of  the  type  involved  in 
the  previous  assignment  of  hdibut  or 
sablefish  QS  under  §  676.20(c)(1)  or 
(c)(2). 

Halibut/ sablefish  means  halibut, 
sablefish,  or  halibut  and  sablefish  from 
the  QS  fishery  off  Alaska  for  halibut 


and/ or  the  QS  fishery  off  Alaska  for 
sablefish. 

IFQ  means  the  annual  catch  limit  of 
halibut/sablefish  that  may  be  harvested 
by  a  person  who  is  lawfully  allocated  a 
harvest  privilege  for  a  specific  portion  of 
the  total  allowable  catch  of  halibut/ 
sablefish. 

Loan  means  a  program  loan  for 
financing  or  refinancing  the  cost  of 
purchasing  halibut/sablefish  QS. 

Lx)an  QS  means  the  QS  purchased 
with  the  proceeds  of  a  loan. 

NMFS  means  the  National  Marine 
Fisheries  Service,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 

Notice  date  means  the  date  this 
document  is  published  in  the  Federal 
Register. 

NWFSB  means  the  Northwest 
Financial  Services  Branch  (F/SF23), 
Northwest  Regional  Office  of  the 
National  Marine  Fisheries  Service,  see 
ADDRESSES. 

Open  season  means  the  period 
beginning  and  ending  on  the  dates 
specified  under  the  DATES  heading  at 
the  beginning  of  this  document. 

Program  means  the  halibut/sablefish 
loan  program  described  in  this 
document. 

QS  means  a  halibut/sablefish  permit, 
the  face  amount  of  which  is  used  as  a 
basis  for  the  annual  calculation  of  a 
person's  IFQ. 

RAM  Program  means  the  Restricted 
Access  Management  activities  in  the 
Alaska  Regional  Office  of  the  National 
Marine  Fisheries  Service. 

Section  676.20(c)  means  §  676.20(c)  of 
Title  50,  Code  of  Federal  Regulations 
(revised  as  of  October  1,  1995). 

Title  XI  means  Title  XI  of  the 
Merchant  Marine  Act,  1936  (the 
statutory  credit  authority  under  which 
lending  the  purchase  cost  of  IFQ  is  but 
one  of  the  eligible  fisheries  loan 
purposes). 

in.  Eligible  Applicants 

Any  entry-level  fisherman  or 
fisherman  who  fishes  from  a  small 
vessel  and  is  a  U.S.  citizen  is  eligible  to 
apply  for  a  loan. 

IV.  Loan  Purpose 

(1)  General.  The  loan  purpose  is 
financing  or  refinancing  the  cost  of 
purchasing  QS. 

(2)  Fishermen  who  fish  from  small 
vessels.  The  loan  QS  must  be  halibut  or 
sablefish  QS  previously  assigned  under 

§  676.20(c)(2),  sablefish  QS  previously 
assigned  under 

§  676.20(c)(3),  halibut  QS  previously 
assigned  under 

§  676.20(c)(4),  and/or  halibut  QS 
previously  assigned  under 


§  676.20(c)(5).  Applicants  must  be 
eligible  to  receive  (hold)  the  loan  QS. 
The  amount  of  QS  any  applicant  will 
own  at  the  time  the  loan  QS  transfers  to 
the  applicant  may  not  have  involved  an 
aggregate  IFQ  greater  than  50,000  lb 
(22,679.6  kg)  during  the  base  year.  The 
IFQ  for  such  QS  during  any  year  other 
than  the  base  year  is  irrelevant. 

If,  for  example,  an  applicant  who 
owns  QS  that  involved  a  20,000-lb 
(9,071. 8-kg)  IFQ  during  the  base  year 
wants  a  loan  to  finance  the  purchase  of 
additional  QS,  the  loan  QS  may  not 
have  involved  more  than  an  additional 
30,000-lb  (13,607.8-kg)  IFQ  during  the 
base  year. 

Applicants  may  not  own,  in  whole  or 
in  part,  any  vessel  of  the  type  involved 
in  the  previous  assignment  of  halibut  or 
sablefish  QS  imder§  676.20(c)(1)  or 
(c)(2). 

Although  CFR  part  676  is  not  the  CFR 
part  that  presently  regulates  halibut/ 
sablefish,  §  676.26(c)  is  the  section  that 
the  SFA  requires  NMFS  to  use  for  the 
matters  involved  in  this  document. 
NWFSB  can  provide  applicants  copies 
of  §  676.20(c)  and  explain  how  this 
section  controls  the  loan  QS. 

Each  applicant  must  be  a  crewman 
aboard  the  vessel  that  will  harvest  the 
total  IFQ  for  all  QS  that  the  applicant 
owns  at  the  time  the  loan  QS  transfers 
to  applicant. 

(3)  Entry-level  fishermen.  The  loan  QS 
may  be  of  any  type  for  which  the  RAM 
Program  will  issue  a  QS  certificate  in 
the  purchaser's  name.  The  loan  QS  may 
not  have  involved  an  IFQ  greater  than 
8.000  lb  (3,628.7  kg)  during  the  base 
year.  The  IFQ  for  such  QS  during  any 
year  other  than  the  base  year  is 
irrelevant. 

(4)  Applicants'  indirect  QS  or  vessel 
ownership  interests.  NMFS  will  count 
against  the  poundage  ceilings  in 
paragraphs  IV(2)  and  (3)  of  this 
document  of  whatever  portion  of  QS 
interests  and  of  the  base-year  IFQ 
applicants  indirectly  own  by  virtue  of 
owning  corporations,  partnerships,  or 
other  forms  of  business  organizations 
that  directly  own  QS.  For  example,  if  an 
applicant  owns  one-third  of  the  stock  in 
a  corporation  that  owns  QS  with  a  base- 
year  IFQ  of  30,000-lb  (13,607.8-kg). 
NMFS  will,  for  the  purposes  of  the 
ceilings,  regard  the  applicant  as  also 
owning  QS  with  a  base-year  IFQ  of 
10,000  lb  (4,535.9  kg). 

NMFS  will  also,  for  the  purpose  of  the 
vessel  ownership  restriction  in 
paragraph  IV(2)  of  this  document, 
consider  that  applicants  indirectly  have 
an  ownership  interest  in  vessels  which 
are  owned  by  corporations, 
partnerships,  or  other  fonns  of  business 
organizations  in  which  applicants  own 
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any  cor  )orate  shares,  partnership 
interest !,  or  other  interests.  For 
exampl(  i,  if  an  applicant  owns  one  share 
of  stock  in  a  corporation  that  owns  a 
vessel  0  I  the  type  involved  in  the 
previous  assignment  of  halibut  or 
sablefis  1  QS  under  §  676.20(c)(1)  or 
(c)(2),  N  MFS  will  consider  the  applicant 
to  parti]  own  such  a  vessel.  Such  an 
applicai  it  will  not  be  eligible  for  a  loan. 

(5)  Re  financing.  Applicant  may 
refinanc  e  with  the  proceeds  of  loans  any 
existing  debts  that  previously  financed 
the  pun  base  cost  of  QS,  provided  that 
the  QS  I  >urchases  would  themselves 
have  be  m  eligible  for  program  financing 
if  the  pi  Dgram  had  been  available  at  the 
time  of  JS  purchase.  In  the  instance  of 
refinanc  ing  only,  NMFS  will  consider 
loans  in  amounts  up  to  80  percent  of 
QS'  cunent  market  value  (rather  than 
original  purchase  cost),  provided  that 
loans  will,  in  no  event,  be  for  an  amount 
greater  than  the  amount  required  to 
fully  relay  the  QS  debt  being 
refinanc  ed. 

V.  Loan  Terms  and  Conditions 

(1)  Diwn  payment.  Applicants 
financing  (rather  than  refinancing)  QS 
purcha*  cost  must  fund  20  percent  of 
the  purtihase  cost  fi-om  funds  other  than 
loan  proceeds.  If  the  current  market 
value  o^  QS  whose  purchase  cost  is 
being  refinanced  (rather  than  financed) 
is  higher  than  its  original  piu'czhase 
price,  applicants  may  need  less,  or  no, 
down  piyment.  However,  if  the  ciurent 
value  ol  QS  whose  purchase  costs  is 
being  re  financed  (rather  than  financed) 
is  lowei  than  its  original  purchase  price, 
applicai  its  may  be  required  to  provide 
additioi  lal  down  payment. 

(2)  Loan  amount.  The  amount  of  a 
loan  tha  t  finances  (rather  than 
refinanqes)  QS  purchase  cost  may  not 
exceed  80  percent  of  QS  purchase  cost. 
Loan  amounts  may,  however,  exceed  80 
percent  if  the  cnurent  market  value  of 
QS  who  se  purchase  cost  is  being 
refinanc  ed  (rather  than  financed)  is 
higher  t  lan  its  original  purchase  price. 

(3)  In  erest  rate.  Each  loan's  annual 
interest  rate  v«ll  be  2  percent  higher 
than  th<  U.S.  Treasury's  cost  of 
borrowi  ng  public  funds  of  an  equivalent 
matiu-it  r.  For  example,  the  annual  loan 
interest  rate  would,  on  February  17, 
1999,  hiive  been  approximately  7.65 
percent  for  a  20-year  maturity.  Interest 
is  simpi  e  interest. 

(4)  Miturit}'.  Loan  matixrity  may  not 
exceed  55  years,  but  may  be  shorter 
depend  ng  on  credit  and  other 
conside  rations. 

(5)  Rt  payment.  Repayment  will  be  by 
equal  qi  larterly  installments  of  principal 
and  int(  rest. 


(6)  Security.  The  loan  QS  will,  in 
every  case,  be  the  primary  security  for 
the  loan.  NMFS  may  require  additional 
collateral  to  ensure  the  security  position 
of  the  primary  collateral.  NMFS  may 
require  all  parties  with  significant 
ownership  interests  in  corporate  or 
partnership  applicants  to  personally 
guarantee  loan  repayment.  Some  credit 
risks  may  require  additional  security. 

VI.  Application 

(1)  Open  Season.  NMFS  will  accept 
for  processing  only  those  applications 
submitted  during  the  open  season. 
Applications  previously  filed,  but  not 
considered,  in  FY  1998  will 
automatically  be  considered  to  have 
been  received  during  the  open  season 
(they  need  not  be  resubmitted  to  be 
included  in  the  random  selection 
process  for  the  FY  1999  credit 
authority). 

(2)  Method  of  submission.  NMFS  will 
accept  only  those  applications 
submitted  by  first-class  U.S.  mail. 
NMFS  will  not  accept  applications 
submitted  by  any  other  method 
(including,  but  not  limited  to  any  form 
of  U.S.  mail  other  than  first  class  mail, 
any  other  delivery  service,  personal 
delivery,  delivery  by  facsimile,  etc.). 

(3)  Submission  address.  NMFS  will 
accept  only  those  applications 
addressed  direcrtly  to  NWFSB  at  the 
mailing  address  listed  in  the  ADDRESSES 
section  of  this  document. 

(4)  Date  of  submission.  The  date  of 
each  applic:ation's  submission  will  be 
the  date  on  which  the  U.S.  Postal 
Service  postmarks  the  envelope 
containing  the  application  or  other 
evidence  of  date  sent. 

(5)  Processing  Priority.  Relative 
processing  priority  among  applications 
submitted  will  be  decided  by  random 
selection  from  among  all  applications 
submitted. 

Processing  priority  does  not  mean  that 
applications  will  be  approved.  It  merely 
means  that  NWFSB  will  process 
applications  in  the  order  of  their 
assigned  processing  priority. 

(6)  Application  form.  All  applicants 
must  use  the  application  form.  NMFS 
will  not  accept  any  other  form  of 
application.  Open-season  applicants 
need  complete  only  Section  A  of  the 
application.  After  the  open  season, 
P>fWFSB  will  contact  each  applicant 
whose  processing  priority  makes  the 
applicant's  application  eligible  for 
processing  as  an  FY  1999  loan  and  begin 
a  standard  due-diligence  credit 
investigation.  The  application  is 
available  from  NWFSB.  NWFSB  will 
send  only  Section  A  of  the  application 
to  parties  requesting  the  application  for 
the  purpose  of  submitting  an  open- 


season  application.  NWFSB  can,  upon 
request,  do  this  by  facsimile. 

(7)  Notification  of  processing  priority. 
NWFSB  will,  within  7  working  days 
after  the  last  day  of  the  open  season, 
enumerate  the  processing  priority  of  all 
open-season  applications  that  NWFSB 
received.  NWFSB  will  immediately 
thereafter  notify  each  open-season 
applicant  of  the  relative  likelihood  of  its 
application  being  processed  as  an  FY 
1999  loan.  NWFSB  will  then 
accomplish  a  due-diligence  credit 
investigation  for  each  application  whose 
processing  priority  (and  other  factors) 
makes  it  eligible  for  processing  as  an  FY 
1999  loan. 

(8)  Application  fee.  The  application 
fee  is  0.5  percent  of  the  loan  amoimt  for 
which  a  successful  open-season 
applicant  applies.  Application  fees  will 
be  due  only  for  those  open-season 
applications  that  NWFSB  actually 
accepts  for  processing  as  FY  1999  loans. 
No  application  fee  is  due  for  any  open- 
season  application  that  NWFSB  does 
not  accept  for  processing  as  an  FY  1999 
loan.  Although  the  application  fee  is 
due  when  the  application  is  submitted, 
it  is  not  payable  until  NMFS  requests 
payment.  NMFS  will  not  request 
payment  of  the  application  fee  until 
after  it  has  accepted  an  application  for 
processing  as  an  FY  1999  loan.  At  that 
time  an  application  review  or  interview 
will  take  place  with  the  applicant  and 
other  necessary  parties  that  affirms  the 
applicant's  compliance  with  basic  loan 
eligibility  and  credit  criteria.  Half  the 
application  fee  is  fully  earned  at  the 
time  NMFS  requests  payment.  NMFS 
will  not  return  this  half  regardless  of 
subsequent  application  disposition.  The 
other  half  is  fully  earned  oiily  when 
NMFS  issues  an  approval  in  a  principle 
letter  approving  an  application.  Once  it 
has  issued  an  approval  in  a  principle 
letter,  NMFS  will  not  return  the  second 
half  of  the  application  fee. 

(9)  Crew  member  transfer  eligibility 
certificate.  Crew  member  transfer 
eligibility  certificates  certify  that  parties 
are  eligible  to  receive  (hold)  QS.  tlie 
RAM  Program  issues  these  certificates  to 
prospective  QS  purchasers.  If,  at  the 
time  of  application,  an  applicant  does 
not  already  have  a  crew  member  transfer 
eligibility  certificate,  NWFSB  will 
advise  the  applicant  how  to  apply  for 
one.  If  applicants  caimot  get  transfer 
eligibility  certificates  for  the  QS  they 
intend  to  purchase,  pursuing  the  loan 
application  process  further  is  pointless. 
Applicants  who  do  not  obtain 
appropriate  transfer  eligibility 
certificates  promptly  may  lose  their 
processing  priority  to  applicants  who 
do. 


Federal  Register / Vol.  64,  No.  90 /Tuesday,  May  11,  1999 /Notices 


25293 


Vn.  Loan  Processing 

NMFS  will,  to  the  maximum  extent 
possible,  process  loan  applications  in 
the  order  of  their  relative  priority.  If, 
however,  applicants  cannot,  in 
NWFSB's  discretion,  prompUy  comply 
with  application  processing 
requirements,  they  may  lose  their 
prociessing  priority  to  applicants  who 
can.  NWFSB  will,  from  time  to  time, 
specify  compliance  time  requirements 
that  are  responsive  to  the  administrative 
need  to  have  all  credit  authority  fully 
obligated  before  the  end  of  FY  1999. 
Applicants  must  comply  or  lose  their 
application  priority  to  other  applicants 
who  will. 

NWFSB  will  conduct  a  standard  due- 
diligence  credit  investigation.  This 
should  be  a  relatively  simple  and  quick 
process.  Once  NMFS  has  made  a  due- 
diligence  credit  decision,  loan  approval 
requires  certain  internal  clearances  that 
will  add  some  time  to  processing,  but 
NMFS  will  try  to  accelerate  processing 
as  much  as  possible.  Upon  formal  loan 
approval,  NMFS  will  issue  an  approval 
in  a  principle  letter  for  the  applicant's 
acceptance. 

Vni.  Loan  Closing 

NMFS  will  establish  all  loan  terms 
and  conditions,  prepare  all  closing 
documents,  close  all  loans,  and  record 
all  security  interests.  NMFS  should 
generally  have  no  need  for  applicants  to 
hire  attorneys  for  any  loan  purpose,  but 
applicants  may  do  so  if  they  wish. 
Generally,  the  only  closing  costs  owed 
by  applicants  will  be  the  cost  of  doing 
title/lien  searches  on,  or  of  recording 
security  interests  in,  loan  QS.  NWFSB 
may  need  to  do  title/lien  searches,  and 
to  record  security  interest,  in  several 
different  jurisdictions.  Closing  costs 
must  be  paid  by  applicants  at  the  loan 
closing. 

K.  Title  XI  and  50  CFR  Part  253 

The  general  rules  implementing  Title 
XI  are  50  CFR  part  253,  subpart  B.  Loans 
will  be  subject  to  so  much  of  the  other 
provisions  of  Title  XI  and  of  its 
implementing  rules  as  can  reasonably  be 
applied  to  loans  involving  the  purchase 
under  this  notice  of  QS  (rather  than  the 
puichase  of  fishing  vessels,  fisheries 
shoreside  facilities,  or  aquacultural 
facilities). 

X.  Administrative  Requirements 

(1)  In  accordance  with  the  provisions 
of  the  Debt  Collection  Improvement  Act 
of  1996,  a  person  may  not  obtain  any 
.  Federal  financial  assistance  in  the  form 
of  a  loan  (other  than  a  disaster  loan)  or 
loan  guarantee  if  the  person  has  an 
outstanding  debt  (other  than  a  debt 
under  the  Internal  Revenue  Code  of 


1986)  with  any  Federal  agency  which  is 
in  a  delinquent  status,  as  determined 
under  standards  prescribed  by  the 
Secretary  of  the  Treasury. 

(2)  Applicants  are  subject  to  a  name- 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing  such 
criminal  charges  as  fraud,  theft,  perjury, 
or  other  matters  which  significantly 
reflect  on  the  applicant's  management 
honesty  or  financial  integrity. 

(3)  A  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  groimds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(4)  Applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension. 

Prospective  participants  (as  defined  at 
15  CFR  26.105)  are  subject  to  15  CFR 
part  26,  "Nonprocurement  Debarment 
and  Suspension,"  and  the  related 
section  of  the  certification  form  applies; 

ii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  finemcial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000 
the  certification  form  applies. 

(5)  An  applicant  classified  for  tax 
purposes  as  an  individual,  partnership, 
proprietorship,  corporation,  or  medical 
corporation  is  required  to  submit  a 
taxpayer  identification  number  (TIN) 
(either  social  security  number,  employer 
identification  number  as  applicable,  or 
registered  foreign  organization  number) 
on  Form  W-9,  "Payer's  Request  for 
Taxpayer  Identification  Number."  Tax- 
exempt  organizations  and  corporations 
(with  the  exception  of  medical 
corporations)  are  excluded  from  this 
requirement.  Form  W-9  shall  be 
submitted  to  the  Finance  Officer  within 
60  days  of  the  award  of  assistance.  The 
TIN  will  be  provided  to  the  IRS  by  DoC 
on  Form  1099-G,  "Statement  for 
Recipients  of  Certain  Government 
Payments."  Recipients  who  either  fail  to 
provide  their  TIN  or  provide  an 


incorrect  TIN  may  have  funding 
suspended  until  the  requirement  is  met. 

Disclosure  of  a  Recipient's  TIN  is 
mandatory  for  Federal  income  tax 
reporting  purposes  under  the  authority 
of  26  use.  Section  6011  and  6109(d). 
and  26  CFR,  Section  301.6109-1.  This  is 
to  ensure  the  accuracy  of  income 
computation  by  the  IRS.  This 
information  will  be  used  to  identify  an 
individual  who  is  compensated  with 
DoC  funds  or  paid  interest  under  the 
Prompt  Payment  Act. 

(6)  Under  the  Inspector  General  Act  of 
1978,  as  amended,  5  U.S.C.  App.  I. 
section  1  et  seq.,  an  audit  of  the  award 
of  assistance  may  be  conducted  at  any 
time.  The  Inspector  General  of  the  DoC, 
or  any  of  his  or  her  duly  authorized 
representatives,  shall  have  access  to  any 
pertinent  books,  documents,  papers  and 
records  of  the  Recipient,  whether 
written,  printed,  recorded,  produced  or 
reproduced  by  any  mechanical, 
magnetic  or  other  process  or  mediinn,  in 
order  to  make  audits,  inspections, 
excerpts,  transcripts  or  other 
examinations  as  authorized  by  law. 
When  the  OIG  requires  an  audit  on  a 
DoC  award,  the  OIG  will  usually  make 
the  arrangements  to  audit  the  award, 
whether  the  audit  is  performed  by  OIG 
persoiuiel,  an  independent  accountant 
under  contract  with  the  DoC,  or  any 
other  Federal,  state  or  local  audit  entity. 

Classification 

Neither  the  Administrative  Procedure 
Act  nor  any  other  law  requires  prior 
notice  and  opportunity  for  public 
comment  about  this  document  (which 
concerns  loans).  Consequently,  the 
Regulatory  Flexibility  Act  does  not 
require  a  regulatory  flexibility  analysis. 

This  notice  is  not  significant  for 
purposes  of  E.O.  12866. 

This  notice  contains  and  refers  to 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  application  requirements  contained 
in  the  Notice  have  been  approved  under 
0MB  control  number  0648-0012.  The 
applications  for  the  crew  member 
eligibility  certificate  referred  to  have 
been  approved  under  0MB  control 
number  0648-0272. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 
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Administrator  for  Fisheries, 
Marine  Fisheries  Service. 
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ODE 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admini^ration 

[I.D.  0S0^99B] 

i 
Marine  ^ammais;  File  No.  782-1510 

AGENCY  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospneric  Administration  (NOAA), 
Comme  rce. 

ACTION:  Receipt  of  application. 


SUMMAR  i:  Notice  is  hereby  given  that 
National  Marine  Fisheries  Service, 
National  Marine  Mammal  Laboratory, 
has  app  ied  in  due  form  for  a  permit  to 
take  kil  er  whales  [Orcinus  orca)  for 
purposes  of  scientific  research. 

DATES: '  Vritten  or  telefaxed  comments 
must  bej  received  on  or  before  June  10, 
1999. 

ADORES!  lES:  The  application  and  related 
docume  ats  are  available  for  review 
upon  witten  request  or  by  appointment 
in  the  fcllowing  office(s): 

Permits  and  Documentation  Division, 
Office  o  "Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130. 
Silver  ^Jnng,  MD  20910  (301/713- 
2289); 

Regioial  Administrator,  Northwest 
Region.  NMFS.  7600  Sand  Point  Way, 
NE,  BIN  C15700,  Bldg.  1,  Seattle.  WA, 
98115-11070  (206/526-6150);and 

Regio  lal  Administrator,  Southwest 
InMFS,  501  West  Ocean  Blvd. 
Long  Beach,  CA  90802-4213 
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Region, 
Suite  4^00, 
(562/98  )-4001) 
Writt(  in  comments  or  requests  for  a 
1  earing  on  this  application 
)e  mailed  to  the  Chief,  Permits 
Doqumentation  Division,  F/PRl, 
Protected  Resources,  NMFS, 
West  Highway,  Room  13705, 
„  MD  20910.  Those 
divid^als  requesting  a  hearing  should 
the  specific  reasons  why  a 
on  this  particular  request  would 
I  )priate. 
Conuients  may  also  be  submitted  bv 
at  (301)  713-0376,  provided" 
facs  mile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
the  closing  date  of  the 
period.  Please  note  that 
ts  will  not  be  accepted  by  e- 
5V  other  electronic  media. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Memunals  (50  CFR 
part  216). 

The  applicant  proposes  to  take  up  to 
350  killer  whales  [Orcinus  orca)  by 
biopsy  sample  over  a  5-year  period. 
Animals  will  be  photographed  during 
sampling.  Samples  will  be  exported  to 
England  for  genetic  analysis.  Up  to  2500 
will  be  inadvertently  harassed  aimually. 
The  purpose  of  the  research  is  to 
investigate  genetic  diversity,  food  web 
dynamics  and  contaminant  levels  in 
North  Pacific  killer  whales. 

In  compliance  with  the  National 
Enviroimiental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  May  4,  1999. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  99-11880  Filed  5-10-99;  8:45  am) 

BILUNG  CODE  3510-22-.f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  050499A] 

Marine  Mammals;  File  No.  758-1459-01 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Kimberlee  Beckmen,  Institute  of  Arctic 
Biology,  University  of  Alaska  Fairbanks, 
Fairbanks,  AK  99775-7000,  has 
requested  an  amendment  to  scientific 
research  Permit  No.  758-1459. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  June  10, 
1999. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 


1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668  (309/ 
586-7221). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl,  Office 
of  Protected  Resources,  NMFS,  1315 
East- West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  758- 
1459  issued  on  August  21,  1998  (63  FR 
46417)  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216)  and  the  Fur 
Seal  Act  of  1966,  as  amended  (16  U.S.C. 
1151  et  seq.). 

Permit  No.  758-1459  authorizes  the 
permit  holder  to  take  up  to  six 
moribund,  mortally  injured  northern  fur 
seals  by  lethal  injection  and  salvage  the 
liver,  blood  and  blubber. 

The  permit  holder  requests 
authorization  to  take  up  to  82  northern 
fur  seal  pups  up  to  5  times  to  conduct 
research  activities.  Up  to  9,152  will  be 
inadvertently  harassed  aimually  during 
capture  operations.  The  objective  is  to 
determine  if  the  profound  decline  in 
lymphocyte  proliferation 
responsiveness  in  all  4-6  week  old  pups 
compared  to  their  neonatal  response 
(observed  in  1996)  was  a  normal 
phenomenon,  and  determine  at  what 
age  the  maternal  antibody  protection 
finally  wanes  and  the  pup's  own 
immune  system  can  be  fully  stimulated. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessmenfor 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
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NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  May  4,  1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  99-11881  Filed  5-10-99;  8:45  am] 

BILLING  CODE  3S1(V-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  99-15] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  July  21,  1996. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,.  Transmittal  99-15, 
with  attached  transmittal,  policy 
justification,  and  Sensitivity  of 
Technology. 

Dated:  May  5,  1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  5001 -10-M 


252961 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


29  April  1999 


In  reply  refer  to: 
1-99/05175 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act,  we  are  forwarding  herewith  Transmittal  No.  99-15,  concerning  the 
Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  United 
Kingdom  for  defense  articles  and  services  estimated  to  cost  $100  million.  Soon  after  this 
letter  is  delivered  to  your  ofHce,  we  plan  to  notify  the  news  media. 

Sincerely, 


A^t^Uw- 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-15 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)    Prospective  Purchaser;  United  Kingdom 


(ii)    Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  70  million 
$  30  million 
$100  million 


(iii)    Description  of  Articles  or  Services  Offered; 

Thirty  conventionally  armed  TOMAHAWK  BLOCK  IIIC  Land  Attack  Missiles 
(TLAM),  containers,  engineering  technical  assistance,  spare  and  repair  parts,  and 
other  related  elements  of  logistics  support 

(iv)    Military  Department;  Navy  (AHA) 

(v)    Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vi)    Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:  29  Apr  1999 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  .TUSnnCATION 
Jnited  Kingdom  -  TOMAHAWK  BLOCK  HIC  Land  Attack  Missiles 


'  The  Government  of  United  Kingdom  has  requested  a  possible  sale  of  30  conventionally 
^rmed  TOMAHAWK  BLOCK  UIC  Land  Attack  Missiles  (TLAM),  containers,  engineering 
technical  assistance,  spare  and  repair  parts,  and  other  related  elements  of  logistics  support, 
he  estimated  cost  is  $100  million. 


i: 


is  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the  United 
States  by  improving  the  military  capabilities  of  the  United  Kingdom  while  enhancing 
weapon  system  standardization  and  interoperability;  and  enhancing  the  defense  of  the 
Western  Alliance. 


k 


e  United  Kingdom  needs  these  missiles  to  augment  their  present  operational  inventory 
and  to  enhance  their  submarine  launched  capability.  The  missiles  will  enhance  United 
Kingdom  operational  effectiveness  in  support  of  NATO.  The  United  Kingdom,  which 
already  has  TOMAHAWK  missiles  in  its  inventory,  will  have  no  difficulty  absorbing  these 
additional  missiles. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
Ihe  region. 

The  prime  contractor  will  be  Raytheon  Missile  Systems  Company,  Tucson,  Arizona.    There 
are  no  offset  agreements  proposed  in  connection  with  this  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
<  rt>vemment  personnel  or  contractor  representatives  to  the  United  Kingdom. 

'  liere  will  be  no  adverse  impact  on  VS.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  99-15 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    Sensitivity  of  Technology; 

1.  The  conventionally  armed  TOMAHAWK  BLOCK  IIIC  Land  Attack  Missile 
(TLAM)  consists  of  the  following  classified  components: 

a.  The  TOMAHAWK  missile  (Complete)  -  Guidance  Set,  Digital  Scene  Matching 
Area  Correlator  (DSMAC)  Global  Positioning  System  (GPS)  when  software  is  installed, 
Data  Link  when  software/firmware  is  installed,  Common  Missile  Radar  Altimeter  (CMRA), 
Operational  Flight  Software  as  well  as  DSMAC  and  GPS  flight  software. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness.  The  consequences  of  loss  of  this 
technology  to  a  technologically  advanced  or  competent  adversary  could  result  in  the 
development  of  countermeasures  or  equivalent  systems  which  could  reduce  weapons  system 
effectiveness  or  be  used  in  the  development  of  a  system  which  similar  advanced  capabilities. 

3.  A  determination  has  been  made  that  United  Kingdom  can  provide  substantially  the 
same  degree  of  protection  for  this  technology  as  the  U.S.  Government.  This  sale  is  necessary 
in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 


(FR  Doc.  99-11740  Filed  5-10-99;  8:45  am] 
BHJJNG  CODE  S0OT-10-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Board  of  Visitors  Meeting 

AGEMCY  Department  of  Defense 
Acquisition  University. 

ACTION:  Board  of  Visitor  meeting. 

summary:  The  next  meeting  of  the 
Defense  Acquisition  University  (DAU) 
Board  of  Visitors  (BoV)  will  be  held  at 
the  Packard  Conference  Center,  Building 
184,  Ft.  Belvoir,  Virginia  on  Wednesday 
June  2,  1999  from  0900  until  1600.  The 
purpose  of  this  meeting  it  to  report  back 
to  the  BoV  on  continuing  items  of 
interest.  The  agenda  will  also  include  a 
presentation  on  the  most  recent  efforts 
to  reorganize  the  University  into  a 
unified  structure. 

The  meeting  is  open  to  the  public; 
however  because  of  space  limitations, 


allocation  of  seating  will  be  made  on  a 
first-come,  first  served  basis.  Persons 
desiring  to  attend  the  meeting  should 
call  Mr.  John  Michel  at  703-845-6756. 

Dated:  May  5,  1999. 
L.M .  Bjrnum 

Alternate  OSD  Federal  Liaison  Officer, 

Department  of  Defense. 

(FR  Doc.  99-11739  Filed  5-10-99;  8:45  am) 

BILLING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Marine  Corps 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Marine  Corps,  DoD. 
ACTION:  Amend  and  delete  record 
systems. 

summary:  The  U.S.  Marine  Corps 
proposes  to  delete  and  amend  systems 
of  records  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 


DATES:  These  actions  will  be  effective 
without  further  notice  on  Jime  10,  1999, 
unless  comments  are  received  which 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Head.  FOIA  and  Privacy  Act  Section. 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
B.  L.  Thompson  at  (703)  614-^008  or 
DSN  224-4008. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  Corps  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  htim  the 
address  above. 

The  proposed  actions  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
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Dated 
L.  M.  B]  nuin 

Alternaie 
Officer. 


lotices,  as  amended,  published 
entirety. 

May  5,  1999. 

uin, 

OSD  Federal  Register  Liaison 
Department  of  Defense 


Detetior 
MJA00(I14 

SYSTEM  MME: 

Conndential  Statements  of 
Emplojment/Financial  Interests  (August 
3,  1993.  58  FR  412541. 

Reasi  )n:  These  records  are  being 
mainta  ned  under  a  government-wide 
system  of  records  notice,  OGC/GOVT-2, 
Confidi  (ntial  Statements  of  Employment 
and  Fii  ancial  Interests. 


Amend4>«nts 
MAA00002 

SYSTEM  I  UME: 

Mari:  le  Corps  Aircrew  Performance/ 
Qualifi  :ation  Information  (February  22, 
1993.  58  FR  10630). 

CHANGE!  i: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PUH  >OSES  OF  SUCH  USES: 

Delele  paragraphs  three,  four,  five  and 
six. 

* 

RETENTION  AND  DISPOSAL: 

Delel  e  entry  and  replace  with  'Files 
are  per  nanent.  Five  years  after  any 
decision  or  board  action,  file  is  retired 
to  the  lederal  Records  Center.' 


MAAOO0O2 
SYSTEM  tlAME: 

Marine  Corps  Aircrew  Performance/ 
Qualifi  :ation  Information. 

SYSTEM  .OCATION: 

The  Commandant  of  the  Marine  Corps 
(Code  A),  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

CATEGOtlES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Mari  le  Corps  aeronautically 
design,  ited  personnel  (Naval  Aviators, 
Naval  jWiators,  Naval  Flight  Officers, 
and  air  :rew  members)  who  have  been 
the  subject  of  medical  qualification, 
flight  pay  entitlement,  and/ or  Flight 
Status  selection  Board  (FSSB) 
correspondence. 

CATEGOI IIES  OF  RECORDS  IN  THE  SYSTEM: 

The  ile  contains  information  on 
medical  qualification,  flight  pay 


entitlements,  and/or  FSSB 
correspondence  and  the  background 
data  addressing  such  correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  maintain  records  on  Marine  Corps 
aeronautically  designated  personnel  for 
use  by  Officials  and  employees  of  the 
Marine  Corps  in  the  administration  and 
memagement  of  such  personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  and  automated  records. 

RETRIEVABILrTY: 

Information  is  retrieved  alphabetically 
by  the  last  name  of  the  individual 
concerned. 

SAFEGUARDS: 

Building  containing  files  employs  24 
hour  security  guards.  Offices  containing 
files  are  locked  after  working  hours  and 
personnel  handling  records  do  so  only 
on  a  'need-to-know'  basis.  Such 
personnel  are  trained  and  screened  for 
dependability.  Material  that  could  be 
considered  'career-sensitive'  is  retained 
in  a  safe. 

RETENTION  AND  DISPOSAL: 

Files  are  permanent.  Five  years  after 
any  decision  or  board  action,  file  is 
retired  to  the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Commandant  of  the  Marine  Corps 
(Code  A),  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps  (Code 


AAB),  Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commandant  of  the 
Marine  Corps  (Code  AAB), 
Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775  and 
should  contain  the  full  name.  Social 
Security  Number  and  signature. 

For  personal  visits  the  individual 
should  provide  valid  identification  such 
as  military  identification  card. 
Department  of  Defense  building  pass, 
drivers  license,  or  other  type 
identification  that  includes  picture  and 
signature.  In  the  absence  of  such 
identification,  the  individual  must 
provide  sufficient  data  to  insure  that  the 
individual  is  the  subject  of  the  inquiry. 

CONTESTING  RECORD  PROCEDURES: 

The  U.S.  Marine  Corps  rules  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  Marine  Corps  Order 
P5211.2;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  Official 
reports,  boards,  inquiries  and  requests. 
Information  is  also  obtained  from  the 
review  of  Naval  Aviator/Naval  Flight 
Officer  Reporting  Management  System 
data. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MIL00001 
SYSTEM  NAME: 

Assignment  and  Occupancy  of  Family 
House  Records  (February  22,  1993,  58 
FR  10630). 

CHANGES: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  the  last  sentence  delete  'Manpower 
Management  System  and  the  Joint 
Uniform  Military  Pay  System'  and 
replace  with  'Marine  Corps  Total  Force 
System  (MCTFS).' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Individual's  application  and  the  Marine 
Corps  Total  Force  System.' 
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MIL00001 
SYSTEM  NAME: 

Assignment  and  Occupancy  of  Family 
House  Records. 

SYSTEM  LOCATION: 

System  is  organizationally 
decentralized.  Records  are  maintained 
at  Marine  Corps  Installations  with 
family  housing. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  and  civilian  personnel 
eligible  for  or  assigned  to  family 
housing  on  bases/stations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  individual's  application 
and  assignment  to  and  occupancy 
history  of  family  housing.  Records 
include,  but  are  not  limited  to 
information  from  the  Marine  Corps 
Total  Force  System  (MCTFS). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  provide  a  record  of  the  type  of 
quarters  and  the  individuals  assigned  to 
quarters  for  use  in  the  management  and 
administration  of  such  quarters. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

School  Districts  -  By  Officials  of 
school  district  boards  of  education  in 
performance  of  their  duties  under  local 
and/ or  state  compulsory  education  laws. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronics  records. 

RETRIEV  ABILITY: 

Filed  alphabetically  by  last  name  of 
housing  occupant  and  in  order  of 
position  on  waiting  list. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel. 


Access  to  electronic  records  is 
controlled  by  password  or  other  user 
identification  code. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  3  fiscal  years 
following  close  of  fiscal  year  in  which 
occupancy  terminates. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Commandant  of  the  Marine 
Corps,  Headquarters,  U.S.  Marine  Corps 
(Code  LF),  Washington,  DC  20380-1775. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  the  Marine 
Corps  installation  from  which  family 
housing  has  been  requested,  assigned  or 
vacated.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer  of 
the  Marine  Corps  installation(s)  at 
which  the  individual  applied  for  or 
occupied  family  housing.  U.S.  Marine 
Corps  official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

Such  requests  should  include  name, 
Social  Security  Number,  quarters 
number  if  known,  and  dates  of  period 
addressed  in  the  inquiry. 

Personal  visits  may  be  made  to  the 
installation  in  question  any  normal 
work  day  between  8:00  a.m.— 4:30  p.m. 
For  personal  visits  the  individnal 
should  be  able  to  provide  valid  personal 
identification. 

CONTESTING  RECORD  PROCEDURES: 

The  U.S.  Marine  Corps  rules  for 
contesting  contents  and  appeeding 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  Marine  Corps  Order 
P5211.2;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual's  application  and  the 
Marine  Corps  Total  Force  System. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


MIL00004 

SYSTEM  NAME: 

Personal  Property  Program  (February 
22.  1993,  58  FR  10630). 

CHANGES: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  the  following  entries  'DD  Form 
788  (Application  for  Shipment  of  an 
Automobile) 

DD  Form  788-1  (Application  for 
Shipment  of  a  Van) 

DD  Form  788-2  (Application  for 
Shipment  of  a  Motorcycle) 

DD  Form  1840  (Joint  Statement  of 
Loss  or  Damage  at  Delivery) 

DD  Form  1840R  (Notice  of  Loss  or 
Damage) 

SF  1200  (U.S.  Government  Bill  of 
Lading  Correction  Notice) 

SF  1203  (Personal  Property 
Government  Bill  of  Lading) 

DD  Form  1352-1  (U.S.  Customs 
Decleu-ation) 

DD  Form  1857  (Temporary 
Commercial  Storage  at  Government 
Expense) 

DD  Form  1164  (Service  Order  for 
Household  Goods) 

DD  Form  1701  (Household  Goods 
Descriptive  Inventory) 

DD  Form  1863  (Accessorial  Services 
Mobile  Home) 

DD  Form  2278  (Apphcation  for  Do  It 
Yourself  Move  and  Counseling 
Checklist)'. 


RETRIEVABILmr: 

Delete  the  entry  and  replace  with 
'Paper  records  retrieved  alphabetically 
by  last  name.  Electronic  records 
retrieved  by  last  name  or  Social  Security 
Number.' 


SYSTEM  MANAGER<S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commandant  of  the  Marine  Corps 
(LFT),  Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775.' 

***** 

MIL00004 
SYSTEM  NAME: 

Personal  Property  Program. 

SYSTEM  LOCATION: 

All  Marine  Corps  Bases  and  Federal 
Records  Centers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  military  personnel  having  shipped 
or  stored  personal  property  or  privately 
owned  automobiles. 
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CATEGO  ItES  Of  RECORDS  IN  THE  SYSTEM: 

File  contains  individual's 
applications  for  shipment  and/ or 
storagq,  related  shipping  documents  and 
record!:  of  delivery  and  payment. 

DD  F  orm  6l9  (Statement  of 
Access  arial  Services  Performed) 
DD  I^onn  788  (Application  for 
Shipment  of  an  Automobile) 

DD  Form  788-1  (Application  for 
Shipmi  snt  of  a  Van) 

DD  Form  788-2  (Application  for 
Shipmi  snt  of  a  Motorcycle) 

DD  Form  828  (Motor  Vehicle 
Shipmi  int  Application) 

DD  Form  1100  (Household  Goods 
Storage ) 

DD  Fbrm  1101  (Household  Goods 
Storage  Information) 

DD  pDrm  1164  (Service  Order  for 
Housel:  old  Goods) 

DD  Farm  1252  (Owner's  U.S.  Customs 
Declaration  and  Entry  and  Inspecting 
Officer's  Certificate) 

DD  Farm  1299  (Application  for 
shipment  and/or  storage  of  Personal 
PropertV) 

DD  Firm  1352-1  (U.S.  Customs 
Declara  tion) 

DD  F3rm  1671  (Reweight  of 
Househ  old  Goods) 

DD  F  )rm  1701  (Household  Goods 
Descriptive  Inventory) 

DD  F)rm  1780  (Report  of  Carrier 
Service!  Personal  Property  Shipment) 

DD  Form  1781  (Property  Owners 
Report  I  )n  Carriers  Report) 

DD  Form  1797  (Personal  Property 
Counse  ing  Checklist) 

DD  Fi  »rm  1799  (Member's  Report  on 
Carrier  'erformance-Mobile  Homes) 

DD  Fi)rm  1800  (Mobile  Home 
Shipme  nt  Inspection  at  Destination) 
DD  Form  1840  (Joint  Statement  of 
Loss  or  Damage  at  Delivery) 

DD  F(  rm  1840R  (Notice  of  Loss  or 
Damage ) 

DD  F(irm  1841  (Schedule  of  Property 
Damages) 

DD  Fcirm  1842  (Claim  for  Personal 
Propert '  against  the  United  States) 

DD  F(  rm  1845  (Demand  on  Carrier/ 
Contrac  or) 

DD  F(  rm  1857  (Temporary 
Comme  cial  Storage  at  Government 
Expense ) 

DD  F(  rm  1863  (Accessorial  Services 
Mobile  4ome) 

DD  F(  rm  2278  (Application  for  Do  It 
Yoursel  Move  and  Counseling 
Checkli:  it) 

SF  12  )0  (U.S.  Government  Bill  of 
Lading  ( Correction  Notice) 

SF  12  )3  (Personal  Property 
Governi  lent  Bill  of  Lading) 


AUTHORrr  r  for  maintenance  of  the  system: 

10  U. 
10  U.S. 
Corps;  a^d 


C.  5013,  Secretary  of  the  Navy; 
5041,  Headquarters.  Marine 
'  E.O.  9397  (SSN). 


PURPOSE(S): 

To  provide  a  record  of  shipment  and 
storage  of  personal  property  for 
management  and  payment  of  personal 
property  claims  by  officials  and 
employees  of  the  Marine  Corps. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 
Electronic  records  on  mass  storage 
devices  and  optically  stored 
representations  of  records. 

retrievability: 

Paper  records  retrieved  alphabetically 
by  last  name.  Electronic  records 
retrieved  by  last  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

Records  on  international  shipments  of 
household  goods  moved  via  freight 
forwarders  are  retained  for  6  years  after 
the  period  covered  by  the  account  and 
then  destroyed.  All  other  household 
goods  records  are  destroyed  when  3 
years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commandant  of  the  Marine  Corps 
(LFT),  Headquarters.  U.S.  Marine  Corps, 
Washington.  DC  20380-1775. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps  (Code 
LFT),  Headquarters,  U.S.  Marine  Corps, 
Washington.  DC  20380-1775. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commandant  of  the 


Marine  Corps  (LFT),  Headquarters,  U.S. 
Marine  Corps,  Washington,  DC  20380- 
1775. 

Written  requests  for  information 
should  contain  the  full  name  of 
individual.  Social  Security  Number, 
current  address  and  telephone  number. 

For  personal  visits,  the  individual 
should  be  able  to  provide  acceptable 
identification  and  give  some  verbal 
information  that  could  be  verified  with 
his  'case'  folder. 

CONTESTING  RECORD  PROCEDURES: 

The  U.S.  Marine  Corps  rules  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  Marine  Corps  Order 
P5211.2;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Application  and  related  forms  from 
the  individual  requesting  access; 
notification  of  personal  clearance  from 
the  system  manager  research  note/ 
documents  from  records  custodians. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MIN00002 
SYSTEM  NAME: 

POW/MIA  Intelligence  Analysis  and 
Debrief  Files  (February  22,  1993,  58  FR 
10630). 

CHANGES: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  second  paragraph. 

***** 

MIN00002 
SYSTEM  NAME: 

POW/MIA  Intelligence  Analysis  and 
Debrief  Files. 

SYSTEM  LOCATION: 

Primary  system:  Headquarters,  U.S. 
Marine  Corps,  Washington,  DC  20380- 
1775.  Major  Marine  Corps  commands 
maintain  derivative  files. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  U.S.  Marine  Corps  or 
Marine  Corps  Reserve  either  currently 
or  previous  prisoner  of  war  (POW), 
detained  by  hostile  forces  or  declared 
missing  in  action  (MIA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Narrative  of  loss  incident; 
investigations  regarding  loss  incident; 
casualty  reports  intelligence  reports 
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possible  identifying  subject;  articles, 
statements,  lists  and  photographs 
published  in  world  news  media  or 
broadcast  over  hostile  public  radio; 
portions  of  official  debriefings  or 
debriefing  summaries;  and  analytical 
evaluations  of  information  contained  in 
file. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  provide  a  record  of  information 
collected  on  individuals  classified  as 
prisoners  of  war  or  missing  in  action 
until  their  return  to  military  control  or 
otherwise  change  of  status. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders; 
photographs,  film  and  tape  recordings. 

RETRIEVABILrrr: 

Filed  alphabetically  by  last  name  of 
the  individual. 

SAFEGUARDS: 

Secured  in  GSA  approved  security 
containers  within  locked  office  spaces. 
Access  is  granted  only  to  those 
authorized  persons  who  are  properly 
cleared  and  having  a  need-to-know. 

RETENTION  AND  DISPOSAL: 

Records  maintained  within  Marine 
Corps  Intelligence  Division  as  long  as 
individual's  status  remains  POW/MIA. 
Record  is  retired  to  Marine  Corps 
Historical  Division  two  years  after 
return  to  U.S.  control  or  when  status  is 
changed  to  KIA/KIA-BNR. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commandant  of  the  Marine  Corps 
(Code  C4I),  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 


is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps  (Code 
C4I),  Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commandant  of  the 
Marine  Corps  (Code  C4I),  Headquarters, 
U.S.  Marine  Corps,  Washington,  DC 
20380-1775. 

CONTESTING  RECORD  PROCEDURES: 

The  U.S.  Marine  Corps  rules  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  Marine  Corps  Order 
P5211.2;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Other  records  of  the  activity; 
investigators;  witnesses; 
correspondents;  intelligence  reports 
fi'om  the  services.  Defense  Intelligence 
Agency,  Central  Intelligence  Agency, 
State  Department  and  other  government 
agencies;  Foreign  Broadcast  Information 
Service;  newspapers;  magazines; 
television;  radio;  and  movies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

MJA00016 

SYSTEM  NAME: 

Judge  Advocate  Division  'D'  Files 
(August  3,  1 993,  58FR41 254). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  the  entry  and  replace  with  'All 
Marine  Corps  Judge  Advocates  currently 
on  active  duty,  in  a  reserve  capacity  and 
those  individuals  who  are  in  the 
training  cycle  to  become  Judge 
Advocates.' 


MJA00016 
SYSTEM  name: 

Judge  Advocate  Division  'D'  Files. 

SYSTEM  LOCATION: 

The  Director,  Judge  Advocate 
Division,  Headquarters,  U.S.  Marine 
Corps.  Washington,  DC  20380-1775. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Marine  Corps  Judge  Advocates 
currently  on  active  duty,  in  a  reserve 


capacity  and  those  individuals  who  are 
in  the  training  cycle  to  become  Judge 
Advocates. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
The  file  contains  correspondence 
from  the  Judge  Advocates  and 
prospective  Judge  Advocates  regarding 
requests  for  personnel  actions  such  as 
transfer,  school  assigiunent,  etc. 
Additionally,  the  file  contains 
information  pertaining  to  judge 
advocate  qualifications  such  as 
schooling  results,  commendatory 
matters  and  derogatory  matter  which 
bears  on  the  assigimient  and  other 
persormel  matters  relating  to  judge 
advocates. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041. 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  of  qualified  judge 
advocates  for  use  in  transfer,  school 
assignment  and  other  personnel  matters 
relating  to  judge  advocates. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552aCb)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps'  compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  electronic  database. 

RETRIEVABILmr: 

Alphabetically  by  last  name  of 
member. 

SAFEGUARDS: 

Access  is  limited.  The  records  are 
kept  in  file  cabinets  within  a  locked 
room.  Access  to  electronic  records  is 
controlled  by  password  or  other  user 
identification  code. 

RETENTION  AND  DISPOSAL: 

Retained  for  2  years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Director,  Judge  Advocate 
Division,  Headquarters,  U.S.  Marine 
Corps.  Washington,  DC  20380-1775. 
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Nomci  TiON  procedure: 

Indii  iduals  seeking  to  determine 
whethe  r  information  about  themselves 
is  conti  lined  in  this  system  should 
addres! ;  written  inquiries  to  the  Director, 
Judge  Advocate  Division.  Headquarters, 
U.S.  M  uine  Corps  (Code  JA), 
Washii  gton.  DC  20380-1775. 

Writl  en  requests  should  contain  the 
full  naiae,  grade,  and  Social  Security 
Numbe  r  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Indi\*duals  seeking  access  to 
inform<  lion  about  themselves  contained 
in  this  i  lystem  should  address  written 
inquiri(  is  to  the  Director,  Judge 
Advocate  Division,  Headquarters,  U.  S. 
Marine  Corps  (Code  JA),  Washington, 
DC203  JO-1775. 

Written  requests  should  contain  the 
,  grade,  and  Social  Security 
of  the  individual. 


CONTESlilG  RECORD  PROCEDURES: 

The  U.S.  Marine  Corps  rules  for 
contest^g  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  Marine  Corps  Order 
P5211.2 :  32  CFR  part  701;  or  may  be 
obtainei  1  from  the  system  manager. 

RECORD  i  SOURCE  CATEGORtES: 

Individuals.  Service  records  of  the 
individuals  involved.  Judge  Advocates 
and  Coiimanders  of  the  individuals 
involvefl.  Schools  from  which  the 
individuals  have  obtained  their  graduate 
or  unde  rgraduate  degrees  or  currently  in 
residence. 

EXEUPtW  NS  CLAWED  FOR  THE  SYSTEM: 

None. 
MMNOOO06 
SYSTCM  MkME: 

Marine  Corps  Military  Personnel 
Record4((3QR/SRB)  (February  22,  1993. 
58  FR  10630). 

CHANGEsi 


STORAGES 

Deleta  the  entry  and  replace  with 
'Record^  are  stored  on  paper  in  file 
folders,  Magnetic  megastorage  and  on 
microfidhe.' 
*        *  I     *        *        < 

RETENTk4  and  DISPOSAL.: 

In  the 
months 


second  sentence  delete  'four 
and  replace  with  'one  year.' 


MMNOOO^ 

SYSTEM  N^ME: 

Marine  Corps  Military  Personnel 
Records  (OQR/SRB). 


SYSTEM  location: 

Primary  system:  Headquarters,  U.S. 
Marine  Corps  (Code  MMSB).  2008  Elliot 
Road,  Quantico.  VA  22134-5030. 

Decentralized  segments:  Commanding 
officer  of  the  organization  to  which  the 
Marine  officer  or  enlisted  individual  is 
assigned  for  duty  and  has  responsibility 
for  the  Officer  Qualification  Records/ 
Service  Record  Books  (OQR/SRB). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Marine  Corps  military  personnel 
(enlisted/officer):  Reserve,  retired  and 
discharged  or  otherwise  separated. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  Official 
Military  Personnel  File,  SRB  and  OQR. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  on  all  Marine 
Corps  military  personnel  for  use  in 
management  of  resources,  screening  and 
selection  for  promotion,  training  and 
educational  programs,  administration  of 
appeals,  grievances,  discipline, 
litigations  and  adjudication  of  claims 
and  determination  of  benefits  and 
entitlements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
Coast  Guard  and  National  Guard  in  the 
performance  of  their  official  duties 
relating  to  screening  members  who  have 
expressed  a  positive  interest  in  an 
interservice  transfer,  enlistment, 
appointment  or  acceptance. 

To  agents  of  the  Secret  Service  in 
coimection  with  matters  under  the 
jurisdiction  of  that  agency  upon 
presentation  of  credentials. 

To  private  organizations  under 
government  contract  to  perform  random 
analytical  research  into  specific  aspects 
of  military  personnel  management  and 
administrative  procedures. 

To  officials  and  employees  of  the 
American  Red  Cross  and  Navy  Relief 
Society  in  the  performance  of  their 
duties.  Access  will  be  limited  to  those 
portions  of  the  member's  record 


required  to  effectively  assist  the 
member. 

To  officials  and  employees  of  the 
Sergeant  at  Arms  of  the  U.S.  House  of 
Representatives  in  the  performance  of 
official  duties  related  to  the  verification 
of  Marine  Corps  service  of  Members  of 
Congress.  Access  will  be  limited  to 
those  portions  of  the  member's  record 
required  to  verify  service  time,  active 
and  reserve. 

To  state,  local,  and  foreign  (within 
Status  of  Forces  agreements)  law 
enforcement  agencies  or  their 
authorized  representatives  in 
connection  with  litigation,  law 
enforcement,  or  other  matters  under  the 
jurisdictionof  such  agencies. 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs, 
Department  of  Health  and  Himian 
Services,  and  Selective  Service 
Administration  in  the  performance  of 
their  official  duties  related  to  eligibility, 
notification,  and  assistance  in  obtaining 
benefits  by  members  and  former 
members  of  the  Marine  Corps. 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  in  the 
performance  of  their  official  duties 
relating  to  approved  research  projects. 

To  officials  and  employees  of  other 
Departments  and  Agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  performance  of  their  official 
duties  related  to  the  management, 
supervision,  and  administration  of 
members  and  former  members  of  the 
Marine  Corps. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  in  file 
folders,  magnetic  megastorage  and  on 
microfiche. 

retrievability: 

The  records  at  Headquarters,  U.S. 
Marine  Corps  (all  active  and  reserve 
officer  records,  all  temporary  disability 
retired  records,  all  active  and  organized 
reserve  and  Fleet  Marine  Corps  Reserve 
enlisted  records  of  personnel  joined/ 
transferred  to  these  components 
subsequent  to  Jime  30,  1974,  all  former 
Commandants,  all  living  retired  officers 
(who  served  in  General  Officer  grade, 
records  of  all  personnel  separated/ 
retired  four  months  or  less)  are  retrieved 
by  full  name  and  Social  Security 
Number.  Except  for  OQR's  and  SRB's  of 
participating  members,  all  other 
categories  of  Marine  Corps  military 
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personnel  records  are  maintained  at  the 
National  Personnel  Records  Center,  St. 
Louis,  MO.  Those  retired  to  St.  Louis 
prior  to  January  1, 1964  and/or  those 
with  military  service  numbers  (MSN) 
below  1800000  are  retrieved  by  MSN 
and  full  name.  All  other  Marine  Corps 
records  retired  to  St.  Louis,  MO  are 
accessed  by  MSN  and/or  Social  Security 
Number  and  are  retrieved  by  an 
assigned  registry  number. 

safeguards: 

Restricted  access  to  building  and  all 
areas  where  data  is  maintained.  Records 
are  maintained  in  areas  accessible  only 
by  authorized  personnel  who  have  been 
properly  screened,  cleared,  and  trained. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent.  Records 
maintained  at  Headquarters,  U.S. 
Marine  Corps  are  transferred  to  the 
National  Personnel  Records  Center, 
9700  Page  Avenue,  St.  Louis,  MO 
63132-5100,  one  year  after  separation, 
placement  on  the  Permanent  Disability 
Retired  List,  retirement,  retirement  from 
Fleet  Marine  Corps  Reserve,  death  of  an 
officer  who  served  in  General  Officer 
grade  and  former  Marines  no  longer 
considered  of  newsworthy  status. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commandant  of  the  Marine  Corps 
(Code  MMSB],  Headquarters,  U.S. 
Marine  Corps,  2008  Elliot  Road, 
Quantico,  VA  22134-5030. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps  (Code 
MMSB),  Headquarters,  U.S.  Marine 
Corps,  2008  Elliot  Road,  Quantico,  VA 
22134-5030  (for  active  duty  members); 
or  to  the  Director,  National  Personnel 
Records  Center,  9700  Page  Avenue,  St. 
Louis,  MO  63132-5100  (for  separated 
members). 

Individuals  seeking  to  determine 
information  about  their  OQR/SRB 
records  maintained  by  their  respective 
conunanding  officer  should  address 
written  inquiries  to  the  command 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
Department  of  the  Navy's  mailing 
addresses,  published  as  an  appendix  to 
the  Navy's  compilation  of  record  system 
notices. 

Written  requests  should  contain  the 
full  name,  Social  Security  Number,  and 
signature  of  the  requester. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 


system  of  records  should  address 
written  requests  to  the  Commandant  of 
the  Marine  Corps  (Code  MMSB), 
Headquarters,  U.S.  Marine  Corps,  2008 
Elliot  Road,  Quantico.  VA  22134-5030 
(for  active  duty  personnel);  to  the 
respective  commanding  officer  of  the 
command  concerned  for  OQR/SRB;  or  to 
the  Director,  National  Personnel 
Records  Center,  9700  Page  Avenue,  St. 
Louis,  MO  63132-5100  (for  separated 
members). 

Written  requests  should  include  the 
full  name.  Social  Security  Number,  and 
signature  of  the  requester. 

The  individual  may  visit  any  of  the 
above  activities  for  review  of  records.. 
Proof  of  identification  may  consist  of  an 
individual's  active,  reserve  or  retired 
identification  card.  Armed  Forces 
Report  of  Transfer  or  Discharge  (DD 
Form  214),  discharge  certificate,  driver's 
license,  or  other  data  sufficient  to  insure 
that  the  individual  is  the  subject  of  the 
record. 

CONTESTING  RECORD  PROCEDURES: 

The  U.S.  Marine  Corps  rules  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  Marine  Corps  Order 
P5211.2;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Staff  agencies  and  subdivisions  of 
Headquarters,  U.S.  Marine  Corps; 
Marine  Corps  commands  and 
organizations;  other  agencies  of  federal, 
state,  and  local  government;  medical 
reports;  correspondence  from  financial 
and  other  commercial  enterprises; 
correspondence  and  records  of 
educational  institutions; 
correspondence  of  private  citizens 
addressed  directly  to  the  Marine  Corps 
or  via  the  U.S.  Congress  and  other 
agencies;  investigations  to  determine 
suitability  for  enlistment,  security 
clearances,  and  special  assignments; 
investigations  related  to  disciplinary 
proceedings;  and  the  individual  of  the 
record. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMN00019 
SYSTEM  NAME: 

Drug/ Alcohol  Abuse  Reporting 
Program  (February  22,  1993,  58  FR 
10630). 

CHANGES: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Delete  paragraphs  five  and  seven. 


MMN00019 


SYSTEM  NAME: 

Drug/ Alcohol  Abuse  Reporting 
Program. 

SYSTEM  LOCATION: 

Primary  System  -  Headquarters,  U.S. 
Marine  Corps,  Washington,  DC  20380- 
1775. 

Decentralized  Segments  -  Navy  Drug 
Rehabilitation  Centers,  Navy  and 
Marine  Corps  Counseling  and 
Assistance  Centers,  Navy  Regional 
Medical  Centers,  Navy  Alcohol 
Rehabilitation  Drydocks,  Naval  Health 
Research  Center,  Navy  Correction 
Centers  and  local  activities  to  which  an 
individual  is  assigned.  U.S.  Marine 
Corps  official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  military  personnel  who  have  been 
tested  for,  identified,  evaluated, 
apprehended,  or  rehabilitated  for  drug 
or  alcohol  abuse  or  who  have  been 
granted  drug  abuse  exemption;  or  who 
are  seeking  assistance  in  drug  or  alcohol 
abuse  programs. 

All  military  personnel  who  have  been 
granted  drug  abuse  exemption. 

All  military  personnel  who  are 
seeking  assistance  in  drug  or  alcohol 
abuse  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Drug  abuse  identification/ 
rehabilitation  statistical  reports,  alcohol 
abuse  identification/  rehabihtation 
statistical  reports,  grant  of  drug 
exemption  report,  request  for 
disposition  on  drug  dependent 
personnel,  grant  of  exemption/ 
rehabilitation  case  file  to  include 
medical  evaluations,  counselor 
evaluations,  monthly  progress  reports, 
alcoholism  education  roster,  and  such 
correspondence  or  messages  sent  or  sent 
by  the  system  manager  pertaining  to  the 
individual  concerned.  Urinalysis 
specimen  control  register  and  military 
police  drug/ alcohol  related  offense 
reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  V,  Pub.L.  92-129;  Section  413. 
Pub.L.  92-255. 
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PURPOSI  :(S): 

To  p  rovide  a  record  of  ail  individuals 
partici  )ating  in  drug/ alcohol  abuse 
prograj  as  for  use  by  Marine  Corps 
OfjRcia  s  in  the  management  of  such 
prograi  tis. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THJ^  PURi>OSES  OF  SUCH  USES: 

In  addition  to  those  disclosures' 
general  ly  permitted  under  5  U.S.C. 
552a(b]  of  the  Privacy  Act,  these  records 
or  infoi  mation  contained  therein  may 
specific  ally  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  Ii52a(b)(3)  as  follows: 

Reco:  ds  of  identity,  diagnosis, 
prognoiiis,  or  treatment  of  any  client/ 
patient  maintained  in  connection  with 
the  performance  of  any  alcohol  or  drug 
abuse  firevention  and  treatment 
function  conducted,  regulated,  or 
directh  or  indirectly  assisted  by  any 
departu  lent  or  agency  of  the  United 
States,  ihall,  except  as  provided  therein, 
be  conf  dential  and  disclosed  only  for 
the  pur  joses  and  under  the 
circumi  tances  expressly  authorized  in 
42  U.S.  :.  290dd-2.  These  statutes  take 
precede  nee  over  the  Privacy  Act  of 
1974,  ill  regard  to  accessibility  of  such 
records  except  to  the  individual  to 
whom  t  tie  record  pertains. 

With  n  the  Armed  Forces  or  within 
those  c(  imponents  of  the  Department  of 
Veterar  s  Affairs  furnishing  health  care 
to  veter  ins  or  between  such  components 
and  the  Armed  Forces. 

To  m  jdical  personnel  outside  the 
Armed  "orces  to  the  extent  necessary  to 
meet  a  bona  fide  medical  emergency. 

To  qi.  alified  personnel  for  the 
purpose  of  conducting  scientific 
researci  i,  management  or  financial 
audits,  3r  program  evaluation,  but  such 
personi  el  may  not  identify,  directly  or 
indirect  ly.  any  individual  patient  in  any 
report  c  f  such  research,  audit  or 
evaluat  on,  or  otherwise  disclose 
identiti  fs  in  any  manner. 

The  '  Jlanket  Routine  Uses'  set  forth  at 
the  begi  nning  of  the  Marine  Corp's 
compile  tion  of  systems  of  records 
notices  ipply  to  this  system. 

POLICIES  lANO  PRACTICES  FOR  STORING, 
RETRIEVII  G,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE 

File 
magnet 


RETRIEVABILTTY 

Name, 
number 
Securit] 
aggregai 


fplders.  card  files,  punched  cards, 
tapes. 


Social  Security  Number,  case 
When  names  and  Social 
Numbers  are  removed,  data  is 
ed  for  use  in  research, 
manage  nent  information,  and  plaiming. 


SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained. 

RETENTION  AND  DISPOSAL: 

Paper  files  are  maintained  for  two 
years,  then  destroyed.  Records  stored  on 
magnetic  tapes  are  maintained 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commandant  of  the  Marine  Corps 
(Code  MRT),  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

N0T1RCATI0N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps  (Code 
MRT),  Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

Requests  must  contain  full  name. 
Social  Security  Number,  military  status, 
address  and  signature  of  requester. 
(Those  inquiring  about  records  at 
Confinement  Centers  must  have  their 
signature  notarized,  if  not  confined  at 
time  of  request.)  Individuals  may  visit 
the  Commandant  of  the  Marine  Corps, 
(Code  MHH),  located  in  the  Clarendon 
Building,  Arlington,  VA,  for  assistance 
with  records  at  that  location; 
individuals  may  also  visit  local 
activities  concerned.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 
Individuals  must  provide  proof  of 
identification  such  as  military 
identification  card,  driver's  license,  or 
other  picture-bearing  identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commandant  of  the 
Marine  Corps  (Code  MRT), 
Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

Requests  must  contain  full  name. 
Social  Security  Number,  military  status, 
address  and  signature  of  requester. 
(Those  inquiring  about  records  at 
Confinement  Centers  must  have  their 
signature  notarized,  if  not  confined  at 
time  of  request.)  Individuals  may  visit 
the  Commandant  of  the  Marine  Corps, 
(Code  MHH),  located  in  the  Clarendon 
Building,  Arlington,  VA,  for  assistance 
with  records  at  that  location; 
individuals  may  also  visit  local 
activities  concerned.  U.S.  Marine  Corps 


official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as  ■ 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 
Individuals  must  provide  proof  of 
identification  such  as  military 
identification  card,  driver's  license,  or 
other  picture-bearing  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  U.S.  Marine  Corps  rules  for 
contesting  contents  and  appeeding 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  Marine  Corps  Order 
P5211.2;  32  CFR  part  701;  or  may  be 
obtained  ft"om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned,  other  records  of 
the  activity,  medical  personnel,  military 
police  or  other  correspondences. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMN00044 
SYSTEM  NAME: 

Equal  Opportunity  Information  and 
Support  System  (February  22,  1993,  58 
FR  10630). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'Central 
Registry  System  Discrimination  and 
Sexual  Harassment  Database  (CRS/ 
DASH).' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  this  entry  and  replace  with 
'Marine  Corps  personnel  who  submit 
complaints  of  sexual  harassment  or 
discrimination  and  Marine  Corps 
personnel  who  are  under  formal  or 
informal  investigation  as  a  result  of 
complaints  of  sexual  harassment  or 
discrimination.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  the  entry  and  replace  with 
'Correspondence  and  records  compiled 
pursuant  to  the  processing  of  a 
complaint  concerning  sexual 
harassment  or  discrimination,  incident 
data,  endorsements,  recommendations 
and  resolutions  of  formal  and  informal 
investigations  concerning  aspects  of 
equal  opportunity  complaints.' 


PURPOSE(S): 

Delete  the  entry  and  replace  'To 
provide  a  record  of  Marine  Corps 
personnel  who  have  committed  acts  of 
sexual  harassment  or  discrimination, 
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and  a  record  of  any  formal  or  informal 
investigation  conducted  in  connection 
with  allegations  of  sexual  harassment  or 
discrimination.' 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  paragraph  three. 


SAFEGUARDS: 

Delete  entry  and  replace  with  'The 
electronic  files  are  maintained  in  a 
computer  database  that  is  password 
protected  with  limited  access.  The 
building  has  controlled  access  after 
normal  work  hoius  and  access  is 
monitored  by  duty  persoiuiel.  Access  to 
files  is  limited  to  official  capacity  on  a 
need-to-know  basis.  All  files  are 
encrypted  to  prevent  unlawful 
downloading  of  information.  Files  held 
by  field  activities  are  maintained  in  an 
electronic  database  accessible  to  only 
authorized  persoiuiel.  Paper  files 
maintained  at  field  activities  are 
maintained  in  areas  assessable  to  only 
authorized  personnel  with  a  need  to 
know.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Paper 
records  are  disposed  of  two  years  after 
administrative  closing  of  a  complaint. 
Electronic  files  are  maintained  in  CRS/ 
DASH  electronic  archive  for  five  years, 
then  erased.' 


MMN00044 
SYSTEM  NAME: 

Central  Registry  System 
Discrimination  and  Sexual  Harassment 
Database  (CRS/DASH). 

SYSTEM  LOCATION: 

Commandant  of  the  Marine  Corps 
(Code  MPE),  Headquarters,  U.S.  Marine 
Corps,  3280  Russell  Road,  Quantico,  VA 
22134-5101  and  all  Marine  Corps 
activities.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Marine  Corps  personnel  who  submit 
complaints  of  sexual  harassment  or 
discrimination  and  Marine  Corps 
personnel  who  are  under  formal  or 
informal  investigation  as  a  result  of 
complaints  of  sexual  heirassment  or 
discrimination. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  and  records 
compiled  piu-suant  to  the  processing  of 
a  complaint  concerning  sexual 
harassment  or  discrimination,  incident 
data,  endorsemencs,  recommendations 
and  resolutions  of  formal  and  informal 
investigations  concerning  aspects  of 
equal  opportimity  complaints. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  42  U.S.C.  2000e- 
16(b)  and  (c). 

PURPOSE(S): 

To  provide  a  record  of  Marine  Corps 
personnel  who  have  committed  acts  of 
sexual  harassment  or  discrimination, 
and  a  record  of  any  formal  or  informal 
investigation  conducted  in  connection 
with  allegations  of  sexual  harassment  or 
discrimination. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piu-suant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Officials  and  employees  of  other 
Departments  and  agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
official  duties  related  in  equal 
opportunity  matters. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  begiiming  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  and  paper  files. 

rethievabiuty: 

Files  are  retrieved  alphabetically  by 
name  of  the  complainant  or  by  the  name 
of  the  individual  who  is  the  subject  of 
the  complaint. 

SAFEGUARDS: 

The  electronic  files  are  maintained  in 
a  computer  database  that  is  password 
protected  with  limited  access.  The 
building  has  controlled  access  after 
normal  work  hoiu-s  and  access  is 
monitored  by  duty  personnel.  Access  to 
files  is  limited  to  official  capacity  on  a 
need-to-know  basis.  All  files  are 
encrypted  to  prevent  unlawful 
downloading  of  information.  Files  held 
by  field  activities  are  maintained  in  an 
electronic  database  accessible  to  only 


authorized  personnel.  Paper  files 
maintained  at  field  activities  are 
maintained  in  areas  assessable  to  only 
authorized  personnel  with  a  need  to 
know. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  disposed  of  two 
years  after  administrative  closing  of  a 
complaint.  Electronic  files  are 
maintained  in  CRS/DASH  electronic 
archive  for  five  years,  then  erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commandant  of  the  Marine  Corps 
(Code  MPE),  ATTN:  Head.  Manpower 
Equal  Opportimity  Branch, 
Headquarters,  U.S.  Marine  Corps.  3280 
Russell  Road,  Quantico,  VA  22134-5101. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps  (Code 
MPE),  ATTN:  Head.  Manpower  Equal 
Opportunity  Branch,  Headquarters,  U.S. 
Marine  Corps,  3280  Russell  Road, 
Quantico,  VA  22134-5101. 

Written  request  for  information 
should  contain  the  individual's  name. 
Social  Security  Number,  and  signature. 

Personnel  may  provide  requests  in 
person  to  the  field  activity  Commanding 
Officer,  or  to  the  Commandant  of  the 
Marine  Corps  (Code  MPE),  ATTN:  Head, 
Manpower  Equal  Opportunity  Branch, 
Headquarters,  U.S.  Marine  Corps,  3280 
Russell  Road,  Quantico,  VA  22134-5101. 
Individuals  should  be  able  to  provide 
personal  identification  to  include  valid 
military  identification  or  two  valid 
civilian  items  of  identification  such  as 
driver's  license,  passport,  credit  cards, 
etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commandant  of  the 
Marine  Corps  (Code  MPE),  ATTN:  Head, 
Manpower  Equal  Opportunity  Branch, 
Headquarters.  U.S.  Marine  Corps,  3280 
Russell  Road,  Quantico,  VA  22134-5101. 

Written  request  for  information 
should  contain  the  individual's  name. 
Social  Security  Number,  and  signature. 

Personnel  may  provide  requests  in 
person  to  the  field  activity  Commanding 
Officer,  or  to  the  Conunandant  of  the 
Marine  Corps  (Code  MPE).  ATTN:  Head, 
Manpower  Equal  Opportunity  Branch, 
Headquarters,  U.S.  Marine  Corps,  3280 
Russell  Road,  Quantico,  VA  22134-5101. 
Individuals  should  be  able  to  provide 
personal  identification  to  include  valid 
military  identification  or  two  valid 
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items  of  identification  such  as 
license,  passport,  credit  cards. 


C0NTES1ING  RECORD  PROCEDURES: 

The  '  J.S.  Marine  Corps  rules  for 
contest  ing  contents  and  appealing 
( gency  determinations  are 

in  Secretary  of  the  Navy 
ction  5211.5;  Marine  Corps  Order 
32  CFR  part  701;  or  may  be 
from  the  system  manager. 


RECORD  bOURCE  CATEGORIES: 

Individual  concerned,  other  systems, 
investij  ations,  witnesses  and 
corresp  indents. 

EXEMPTK  INS  CLAIMED  FOR  THE  SYSTEM: 

None, 
[FR  Doc 
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DEPAHTMENT  OF  DEFENSE 

Departi^ent  of  the  Army 

Privacyj  Act  of  1974;  System  of 
Records 


AGENCY 
ACTION: 

records 


Department  of  the  Army,  DoD. 
Notice  to  amend  a  system  of 


SUMMAF  Y:  The  Department  of  the  Army 
is  amen  ding  a  system  of  records  notice 
in  its  e>  isting  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (J  U.S.C.  552a),  as  amended. 
DATES: '  'his  amendment  will  be 
effective  without  further  notice  on  June 
10,  199'  I,  unless  comments  are  received 
which  r  ssult  in  a  contrary 
determiiation. 

ADDRES$ES:  Privacy  Act  Officer,  Records 
Management  Program  Division.  U.S. 
Total  A  my  Personnel  Command. 
ATTN: '  ^APC-PDR-P,  Stop  C55,  Ft. 
Belvoir,  VA  22060-5576. 
FOR  FURPHER  INFORMATION  CONTACT:  Ms. 
Janice  1  hornton  at  (703)  806-4390  or 
DSN  65  5-4390. 

SUPPLE«|ENTARY  INFORMATION:  The 
Departnlent  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1  J74,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  addi  ess  above. 

The  s  )ecific  changes  to  the  record 
system  »eing  amended  are  set  forth 
below  f(  lUowed  by  the  notice,  as 
amende  1,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  pun  iew  of  subsection  (r)  of  the 
Privacy  Act  of  1974.  (5  U.S.C.  552a),  as 
amende  i,  which  requires  the 
submiss  ion  of  a  new  or  altered  system 
report. 


Dated:  May  5,  1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0020-1a  SAIG 

SYSTEM  NAME: 

Inspector  General  Investigation  Files 
(February  22.  1993.  58  FR  10002). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Any 
individual,  military  or  civilian,  against 
whom  allegations  of  wrongdoing  have 
been  made  related  to  violations  of  laws, 
rules,  or  regulations  or  to 
mismanagement,  gross  waste  of  funds, 
or  abuse  of  authority,  that  have  been 
reviewed  or  investigated.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Investigative  case  files  containing 
investigative  reports,  such  as, 
preliminary  inquiries  and  Reports  of 
Investigation  (ROIs),  and  adnainistrative 
documents;  and  computer  indices.  ROIs 
include  the  authority  for  the  inquiry/ 
investigation,  matters  investigate, 
narrative,  sununaries/excerpts  of 
testimony  given  by  witnesses  and 
appended  exhibits  that  may  include 
supporting  documents,  documentary 
evidence,  summaries  of  interviews  or 
transcripts  of  verbatim  testimony,  or 
other  investigative  information  from 
Federal,  State,  and  local  investigative 
agencies  and  departments. 
Administrative  documents  in  the  files 
include  those  that  guide  or  facilitate 
inquiry/investigative  activities  in  the 
cases  and  provide  the  opening,  transfer, 
or  closing  data  for  the  cases. 
Computerized  indices  contain  the 
names/subjects  of  the  inquiry/ 
investigation,  opening  and  closing 
dates,  codes  for  the  type  of  allegations 
and  their  disposition,  brief  summaries 
of  allegations,  case  notes,  locations  of 
the  inquiries/investigations  and  the 
assigned  case  numbers.' 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013,  Secretary  of  the  Army;  10 
U.S.C.  3014;  10  U.S.C.  3020;  10  U.S.C. 
3065(a);  Inspector  General  Act  of  1978 
(Pub  L.  95-452),  as  amended.' 

PURPOSE(S): 

Delete  entry  and  replace  with  'To 
review  and  conduct  non-criminal  law 
enforcement  inquiries/investigations 
into  allegations  of  wrongdoing  by  Army 
personnel  related  to  violations  of  laws. 


rules,  or  regulations  or  to 
mismanagement,  gross  waste  of  funds, 
or  abuse  of  authority  and  report  the 
results  to  the  Office  of  the  Secretary  of 
Defense,  the  Department  of  Defense 
Inspector  General,  Office  of  the 
Secretary  of  the  Army  and  Army 
officials,  and  to  commanders  so  they 
may  discharge  their  responsibilities 
under  the  Inspector  General  Act  of  1978 
for  maintaining  discipline,  law,  and 
order. 

To  provide  detailed  information 
necessary  for  the  Secretary  of  Defense 
and  Secretary  of  the  Army,  Army 
officials  and  commanders  to  direct 
further  investigation,  effect  corrective 
persoimel  or  other  administrative 
action;  to  provide  facts  and  evidence 
upon  which  to  base  prosecution;  to 
provide  information  to  other 
investigative  elements  of  the  Army, 
Department  of  Defense,  other  Federal. 
State,  or  local  agencies  having 
jurisdiction  over  the  substance  of  the 
allegations  or  a  related  investigative 
interest;  to  provide  information  upon 
which  determinations  may  be  made  for 
individuals'  suitability  for  various 
personnel  actions  including  but  not 
limited  to  retention,  promotion, 
assignment,  retirement  in  grade  or 
selection  for  sensitive  or  critical 
positions  in  the  Armed  Forces  or 
Federal  service.' 


A0020-1a  SAIG 

SYSTEM  NAME: 

Inspector  General  Investigation  Files. 

SYSTEM  LOCATION: 

Primary  location:  Office  of  the  U.S. 
Army  Inspector  General  Agency, 
Headquarters,  Department  of  the  Army, 
1700  Army  Pentagon,  Washington,  DC 
20310-1700. 

Secondary  location:  Offices  of 
Inspector  General  at  major  Army 
commands,  field  operating  agencies, 
installations  and  activities.  Army-wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual,  military  or  civilian, 
against  whom  allegations  of  wrongdoing 
have  been  made  related  to  violations  of 
laws,  rules,  or  regulations  or  to 
mismanagement,  gross  waste  of  funds, 
or  abuse  of  authority,  that  have  been 
reviewed  or  investigated. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  case  files  containing 
investigative  reports,  such  as. 
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preliminary  inquiries  and  Reports  of 
Investigation  (ROIs),  and  administrative 
documents;  and  computer  indices.  ROIs 
include  the  authority  for  the  inquiry/ 
investigation,  matters  investigate, 
narrative,  summaries/excerpts  of 
testimony  given  by  witnesses  and 
appended  exhibits  that  may  include 
supporting  dociunents,  documentary 
evidence,  summaries  of  interviews  or 
transcripts  of  verbatim  testimony,  or 
other  investigative  information  from 
Federal,  State,  and  local  investigative 
agencies  and  departments. 
Administrative  documents  in  the  files 
include  those  that  guide  or  facilitate 
inquiry/investigative  activities  in  the 
cases  and  provide  the  opening,  transfer, 
or  closing  data  for  the  cases. 
Computerized  indices  contain  the 
names/subjects  of  the  inquiry/ 
investigation,  opening  and  closing 
dates,  codes  for  the  t)rpe  of  allegations 
and  their  disposition,  brief  summaries 
of  edlegations,  case  notes,  locations  of 
the  inquiries/investigations  and  the 
assigned  case  numbers. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
10  U.S.C.  3014;  10  U.S.C.  3020;  10 
U.S.C.  3065(a);  Inspector  General  Act  of 
1978  (Pub  L.  95-452),  as  amended. 

PURPOSE(S): 

To  review  and  conduct  non-criminal 
law  enforcement  inquiries/ 
investigations  into  allegations  of 
wrongdoing  by  Army  personnel  related 
to  violations  of  laws,  rules,  or 
regulations  or  to  mismanagement,  gross 
waste  of  funds,  or  abuse  of  authority 
and  report  the  results  to  the  Office  of  the 
Secretary  of  Defense,  the  Department  of 
Defense  Inspector  General,  Office  of  the 
Secretary  of  the  Army  and  Army 
officials,  and  to  commanders  so  they 
may  discharge  their  responsibilities 
under  the  Inspector  General  Act  of  1978 
for  maintaining  discipline,  law,  and 
order. 

To  provide  detailed  information 
necessary  for  the  Secretary  of  Defense 
and  Secretary  of  the  Army,  Army 
officials  and  commanders  to  direct 
further  investigation,  effect  corrective 
personnel  or  other  administrative 
action;  to  provide  facts  and  evidence 
upon  which  to  base  prosecution;  to 
provide  information  to  other 
investigative  elements  of  the  Army, 
Department  of  Defense,  other  Federal. 
State,  or  local  agencies  having 
jurisdiction  over  the  substance  of  the 
allegations  or  a  related  investigative 
interest;  to  provide  information  upon 
which  determinations  may  be  made  for 
individucds"  suitability  for  various 
personnel  actions  including  but  not 


limited  to  retention,  promotion, 
assignment,  retirement  in  grade  or 
selection  for  sensitive  or  critical 
positions  in  the  Armed  Forces  or 
Federal  service. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders; 
electronic  storage  media;  CD-ROM. 

retrievabiuty: 

By  individual's  full  name  and/or 
other  descriptive  information  cross- 
referenced  to  the  case  number. 

safeguards: 

Access  is  limited  to  authorized 
individuals  having  need  for  the  records 
in  the  performance  of  their  official 
duties.  Paper  files  and  CD-ROMs  are 
stored  in  containers  with  locks,  located 
in  a  locked  room,  in  a  secured  building 
with  controlled  access.  Computer 
indices  are  secured  in  locked  rooms 
with  limited/controlled  access.  Access 
to  computerized  information  is 
controlled  by  a  system  of  assigned 
passwords  and  available  only  to 
personnel  responsible  for  system 
operation  and  maintenance. 

RETENTION  AND  DISPOSAL: 

Office  of  The  Inspector  General 
primary  location  of  inquiry/ 
investigative  case  files  that  contain 
allegations,  that  attract  high  public  and/ 
or  Congressional  Committee  or  Sub- 
Committee  interest,  or  that  are  deemed 
to  be  historical  significance  by  the 
Inspector  General,  are  retained  for  30 
years,  except  that  they  may  be  offered  to 
the  National  Archives  after  25  years. 
Paper  files  are  transferred  to  a  Federal 
Records  Center  2  years  after  completion 
of  the  inquiries/investigations  and 
destroyed  by  burning  upon  completion 
of  the  transfer.  The  case  files  on  CD- 
ROMs  are  erased  by  media  being 
physically  destroyed,  unless  retained 
permanently  by  the  National  Archives. 
Paper  files  of  closed  inquiry/ 
investigative  cases  held  by  the 


secondary  location  Offices  of  The 
Inspector  General  are  retained  for  up  to 
3  years,  at  the  conclusion  of  which  they 
are  forwarded  to  the  Office  of  The 
Inspector  General  system  manager  for 
optical  scanning  and  retention  as  stated 
above. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Investigations  Division,  Office 
of  the  Inspector  General,  Headquarters, 
Department  of  the  Army,  1700  Army 
Pentagon,  Washington.  DC  20310-1700. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  system  should  address 
written  inquiries  to  the  Office  of  the 
Inspector  General,  Headquarters, 
Department  of  the  Army,  ATTN: 
Records  Release  Office,  1700  Army 
Pentagon,  Washington,  DC  20310-1700. 

Individual  should  provide  the  full 
name,  home  address,  telephone 
numbers  and  Army  unit  or  activity  to 
which  assigned  at  the  time  of  any  Army 
Inspector  General  investigation,  and  a 
fee  statement.  Requests  submitted  on 
behalf  of  other  persons  must  include 
their  written,  notarized  or  certified 
authorization. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  system  should  address 
written  inquiries  to  the  Office  of  the 
Inspector  General,  Headquarters, 
Department  of  the  Army,  ATTN: 
Records  Release  Office,  1700  Army 
Pentagon,  Washington,  DC  20310-1700. 

Individual  should  provide  the  full 
name,  home  address,  telephone 
numbers  and  Army  unit  or  activity  to 
which  assigned  at  the  time  of  any  Army 
Inspector  General  investigation,  and  a 
fee  statement.  Requests  submitted  on 
behalf  of  other  persons  must  include 
their  written,  notarized  or  certified 
authorization. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  Army  records 
and  reports,  and  other  sources  providing 
or  containing  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 


2531( 


except 
would 
confide  nt 

Inve^ 
for  the 
suitab 
for  fede  ral 
militar ' 
access 
exempt 
but  onl 
would 
confidential 

An 
been  pit) 


Federal  Register /Vol.  64,  No.  90 /Tuesday,  May  11,  1999 /Notices 


right,  p  rivilege,  or  benefit  for  which  he 
would  Jtherwise  be  entitled  by  Federal 
law  or  or  which  he  would  otherwise  be 
eligible ,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  pro\  ided  access  to  such  information 
:o  the  extent  that  disclosure 
eveal  the  identity  of  a 

ial  source, 
igatory  material  compiled  solely 
jurpose  of  determining 

,  eligibility,  or  qualifications 
civilian  employment, 
service,  federal  contracts,  or 
classified  information  may  be 
pursuant  to  5  U.S.C.  552a(k)(5), 
'  to  the  extent  that  such  material 
1  eveal  the  identity  of  a 
source. 
e;  ;emption  rule  for  this  system  has 
mulgated  in  accordance  with 
requireinents  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  published  in  32  CFR 
part  50!  .  For  additional  information 
contact  the  system  manager. 
IFR  Doc.  99-11741  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defens( »  Logistics  Agency 

Privacy!  Act  of  1974;  System  of 
Record^ 

AGENCyI  Defense  Logistics  Agency,  DoD. 
ACTION:  JNotice  to  amend  record  systems. 

SUMMAFfV:  The  Defense  Logistics  Agency 
proposas  to  amend  a  system  of  records 
notice  i  i  its  inventory  of  record  systems 
subject  o  the  Privacy  Act  of  1974  (5 
U.S.C.  S52a),  as  amended. 
DATES: '  'he  amendment  will  be  effective 
on  June  10.  1999, unless  comments  are 
receivet  ti  at  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters. 
Defense  Logistics  Agencv.  ATTN: 
CAAR.  1 1725  John  J.  King'man  Road, 
Suite  25  33,  Fort  Belvior.  VA  22060- 
6221. 

FOR  FUR  rHER  INFORMATION  CONTACT:  Ms 
Susan  Silus  at  (703)  767-6183. 
SUPPLEIi  ENTARY  INFORMATION:  The 
Defense  Logistics  Agency's  record 
system  i  lotices  for  records  systems 
subject  o  the  Privacy  Act  of  1974  (5 
U.S.C.  5  52a),  as  amended,  have  been 
publishi  id  in  the  Federal  Register  and 
are  avai  able  from  the  address  above. 

The  D  efense  Logistics  Agency 
propose  5  to  amend  a  system  of  records 
notice  ii  i  its  inventory  of  record  systems 
subject  I  o  the  Privacy  Act  of  1974  (5 
U.S.C.  5  52a).  as  amended.  The  changes 
to  the  S5  stem  of  records  are  not  within 
the  pun  iew  of  subsection  (r)  of  the 


Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  new  or  altered  systems 
report.  The  record  system  being 
amended  ia  set  forth  below,  as 
amended,  published  in  its  entirety. 
Dated:  May  5.  1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S322.53  DMDC 

SYSTEM  NAME: 

Defense  Debt  Collection  Data  Base 
(fune  25.  1996,  61  FR  32779). 

CHANGES: 

***** 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Primary  Location:  Naval  Postgraduate 
School  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771.' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Individuals  who  have  been  identified 
as  being  indebted  to  the  United  States 
Government  to  include  all  current, 
former,  and  reserve  military  personnel; 
deceased  military  personnel  and  their 
survivors;  and  DoD  civilian  employees.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  'addresses  and  telephone 
numbers,'  to  entry. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  10 
U.S.C.  136,  Under  Secretary  of  Defense 
for  Personnel  and  Readiness;  E.O.  9397 
(SSN);  and  Pub.  L.  97-365,  Debt 
Collection  Act  of  1982,  as  amended." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  paragraphs  two,  three,  four, 
and  five  and  replace  with  'None'. 

SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
to  personal  information  at  both 
locations  is  restricted  to  those  who 
require  the  records  in  the  performance 
of  their  official  duties.  Access  to 
personal  information  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 
Physical  entry  is  restricted  by  the  use  of 


locks,  guards,  and  administrative 
procedures.' 


S322.53  DMDC 

SYSTEM  NAME: 

Defense  Debt  Collection  Data  Base. 

SYSTEM  LOCATION: 

Primary  Location:  Naval  Postgraduate 
School  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  identified 
as  being  indebted  to  the  United  States 
Government  to  include  all  current, 
former,  and  reserve  military  personnel; 
deceased  military  personnel  and  their 
survivors;  and  DoD  civilian  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computer  records  containing  name, 
Social  Security  Number,  addresses  and 
telephone  numbers,  debt  principal 
amount,  interest  and  penalty  amount  (if 
any),  debt  reason,  debt  status, 
demographic  information  such  as  grade 
or  rank,  sex,  date  of  birth,  location,  and 
various  dates  identifying  the  status 
changes  occurring  in  the  debt  collection 
process. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  136,  Under  Secretary  of 
Defense  for  Personnel  and  Readiness; 
E.O.  9397  (SSN);  and  Pub.  L.  97-365, 
Debt  Collection  Act  of  1982,  as 
amended. 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  the  DoD  with  a  central 
record  of  all  debts  and  debtors  either 
under  current  or  past  financial 
obligation  to  the  United  States 
Government  to  control  and  report  on  the 
debt  collection  process. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

None. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: , 

Records  are  stored  on  magnetic  tape. 

retrievability: 

Records  are  retrieved  by  social 
security  number  and  name  from  a 
computerized  index. 

SAFEGUARDS: 

Access  to  personal  information  at 
both  locations  is  restricted  to  those  who 
require  the  records  in  the  performance 
of  their  official  duties.  Access  to 
personal  information  is  further 
restricted  by  the  use  of  passv^rords 
which  are  changed  periodically. 
Physical  entry  is  restricted  by  the  use  of 
locks,  guards,  and  administrative 
procedures. 

retention  and  disposal: 
Disposition  pending. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir.  VA 
22060-6221. 

Individuals  are  required  to  provide 
name.  Social  Security  Number,  and 
address.  In  addition,  individuals  must 
provide  either  a  notarized  signature  or 
a  signed  and  dated  unsworn  declaration 
in  accordance  with  28  U.S.C.  1746, 
stating  under  penalty  of  perjiuy  under 
U.S.  law  that  the  information  contained 
in  their  letter,  including  their  identity, 
is  true  and  correct. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  UTitten 
inquiries  to  the  Privacy  Act  Officer, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221. 

Individuals  are  required  to  provide 
name.  Social  Seciu-ity  Number,  and 
address.  In  addition,  individuals  must 
provide  either  a  notarized  signature  or 
a  signed  and  dated  unsworn  declaration 
in  accordance  with  28  U.S.C.  1746, 
stating  under  penalty  of  perjury  under 
U.S.  law  that  the  information  contained 


in  their  letter,  including  their  identity, 
is  true  and  correct. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

The  record  acciu-acy  may  silso  be 
contested  through  the  administrative 
processes  contained  in  Pub.  L.  97-365, 
Debt  Collection  Act  of  1982. 

RECORD  SOURCE  CATEGORIES: 

The  military  services  and  any  other 
non-postal  Federal  agency. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-117,44  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  for  ttie  Proposed 
Destination  Broadwater  Resort  Facility, 
Located  in  Biloxi,  Mississippi 

agency:  Army  Corps  of  Engineers,  DoD. 
action:  Notice  of  Intent. 

SUMMARY:  The  Mobile  District,  U.S. 
Army  Corps  of  Engineers  (Corps), 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  address  the  potential  impacts 
associated  with  the  construction  of  the 
proposed  Destination  Broadwater  resort 
facility  to  be  located  on  the  Mississippi 
Sound,  in  Biloxi,  Mississippi.  The  Corps 
will  be  evaluating  a  permit  application 
for  the  work  under  the  authority  of 
Section  10  of  the  Rivers  and  Harbors  Act 
and  section  404  of  the  Clean  Water  Act. 
The  EIS  will  be  used  as  a  basis  for  the 
permit  decision  and  to  ensure 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 
FDR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  DEIS  should  be  addressed  to 
Mr.  Bill  Bunkley,  Regulatory  Branch, 
phone  (334)  694-3780,  or  Dr.  Susan 
Rees,  Coastal  Environment  Section, 
phone  (334)  694-4141,  Mobile  District, 
U.S.  Army  Corps  of  Engineers,  PO  Box 
2288,  Mobile,  AL  36628. 
SUPPLEMENTARY  INFORMATION:  1.  The 
permit  applicant  is  proposing  to 


construct  a  resort  complex  which 
includes  a  mixture  of  6  dockside 
casinos,  12  hotels,  various  retail 
establishments,  entertainment  facilities, 
golf  course,  and  400-slip  marina.  The 
project  is  to  be  located  at  the  existing 
Broadwater  Resorts  and  President 
Casino  site  on  Beach  Boulevard  (U.S. 
Highway  90)  in  Biloxi,  Mississippi.  The 
overall  project  site  consists  of 
approximately  325  acres  which  can  be 
divided  into  two  distinct  functional 
areas:  waterside  development  south  of 
Highway  90  which  will  be  used  for 
dockside  gaming  and  water-dependent 
activities,  and  landside  development 
north  of  Highway  90  which  will 
accommodate  the  non-gaming  related 
activities.  The  waterside  development 
encompasses  an  area  of  1 34  acres 
extending  approximately  4,100  feet  into 
the  Mississippi  Sound.  A  man-made 
peninsula  will  be  constructed  to 
accommodate  six  floating  casinos 
arranged  around  an  embayment. 
Adjacent  to  each  dockside  casino  will 
be  a  500-room  hotel  and  parking  garage. 
A  400-shp  marina  is  planned  on  the 
southernmost  end  of  the  project.  The 
proposed  landside  development  is 
located  on  approximately  47  acres  north 
of  Highway  90  currently  occupied  by 
the  Broadwater  Beach  Resort  and 
Broadwater  Resort  East  hotels.  The 
proposed  redevelopment  of  this  area 
includes  the  construction  of  6 
convention-oriented  hotels  (up  to  3,250 
rooms),  a  water  recreation  and 
amusement  park,  entertainment  and 
retail  areas.  The  existing  206-acre  golf 
course  will  be  redesigned  and  upgraded. 
The  proposed  work  includes  the 
placement  of  684,000  cubic  yards  of 
dredged  and  fill  material  into  the 
Mississippi  Sound  in  order  to  convert 
38.4  acres  of  water  bottoms  into  land. 
Approximately  582,000  cubic  yards  of 
material  will  be  dredged  from  the 
Mississippi  Sound  from  an  area 
covering  approximately  52  acres.  The 
proposed  project  will  result  in  the 
filling  or  permanent  shading  of  66  acres 
of  water  bottoms,  and  filling  3.6  acres  of 
isolated  wetlands. 

2.  Alternatives  to  the  applicant's 
proposal  may  exist  which  would  reduce 
the  impacts  to  the  Mississippi  Sound. 
These  could  include  reducing  the  fill 
and  dredge  requirements  by  locating  all 
non-water  dependent  facilities  such  as 
hotels  to  the  landside  development  area, 
reducing  the  number  of  dockside 
casinos,  alternate  site  layouts  which 
may  have  less  protrusion  into  the 
Sound,  and  possible  alternate  site 
locations. 

3.  Scoping: 

a.  The  Corps  invites  full  public 
participation  to  promote  open 
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communication  on  the  issues 
surroui  ding  the  proposal.  All  Federal, 
State,  aid  local  agencies,  and  other 
person"  or  organizations  that  have  an 
interest  are  urged  to  participate  in  the 
NEPA  scoping  process.  Public  meetings 
will  be  leld  to  help  identify  significant 
issues  a  nd  to  receive  public  input  and 
comme  it. 

b.  Th ;  DEIS  will  analyze  the  potential 
social,  (tconomic.  and  environmental 
impacts  to  the  local  area  resulting  from 
the  pro;  )osed  project.  Specifically,  the 
followii  ig  major  issues  will  be  analyzed 
in  depth  in  the  DEIS:  hydrologic  and 
hydraul  ic  regimes,  essential  fish  habitat 
and  othsr  marine  habitat,  air  quality, 
cultural  resources,  wastewater  treatment 
capacities  and  discharges, 

transpo  lation  systems,  alternatives, 
seconds  ry  and  cumulative  impacts, 
socioecDnomics,  environmental  justice 
(effect  an  minorities  and  low-income 
groups)  and  protection  of  children 
(Execut  ve  Order  13045). 

c.  Th(  Corps  will  serve  as  the  lead 
Federal  agency  in  the  preparation  of  the 
DEIS.  It  is  anticipated  that  the  following 
agencie!  i  will  be  invited  and  will  accept 
coopera  :ing  agency  status  for  the 
preparation  of  the  DEIS:  U.S. 
Environmental  Protection  Agency,  U.S. 
Departn  lent  of  the  Interior-Fish  and 
Wildlife  Service,  U.S.  Department  of 
Commei  ce — National  Marine  Fisheries 
Service,  U.S.  Department  of 

Transpc  rtation — Federal  Highway 
Admini  ttration. 

4.  It  is  anticipated  that  the  first 
scoping  meeting  will  be  held  in  the  late 
May/eai  ly  June  time  frame  in  the  local 
area.  Ac  tual  time  and  place  for  the 
meeting  and  subsequent  meetings  or 
workshc  ips  will  be  announced  by  the 
Mobile  1  District  by  issuance  of  a  Public 
Notice  a  nd/or  local  media. 

5.  It  is  anticipated  that  the  DEIS  will 
be  made  available  for  public  review  in 
August  ,999. 

Ronald  / ,.  Krizman, 

Chief,  Re  julatory  Branch. 

[FR  Doc.  39-11841  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 

ACTION: 

Records 


^lotice  to  Add  Systems  of 


SUMMAR  r 

propose  i 
notices  i  o 


:  The  Department  of  the  Navy 
to  add  three  systems  of  records 
its  inventory  of  record 


systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective  on 
June  10,  1999  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  systems  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  April  26, 
1999,  to  the  House  Committee  on 
Govenmient  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8,  1996,  (61 
FR  6427,  February  20,  1996). 

Dated:  May  5.  1999. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

^W1 7252-2 
SYSTEM  NAIME: 

Transitional  Compensation  for 
Abused  Dependents. 

SYSTEM  location: 

Navy  Persormel  Command  (NPC- 
661D),  5720  Integrity  Drive,  Millington, 
TN  38055-6610  and  the  Director, 
Defense  Finance  and  Accounting 
Service,  Cleveland  Center,  1240  East  9th 
Street,  Cleveland,  OH  44199-2055. 

categories  of  indiviouals  covered  by  the 
system: 

Abused  dependents  who  receive 
transitional  compensation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

DD  Form  2698,  Application  for 
Transitional  Compensation; 
computation  sheets;  payment  schedule; 
case  processing  record;  direct-deposit 
form;  annual  certification  form; 
correspondence  to  and  from  the  Defense 
Finance  and  Accoimting  Service 
(DFAS). 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  Sections  801- 
940,  860(c),  1059,  1077,  and  1408(b);  38 
U.S.C.  1311  and  1313;  E.O.  939^  (SSN); 
and  DoD  Instruction  1342.24, 
Transitional  Compensation  for  Abused 
Dependents. 

PURPOSE(S): 

To  coordinate  requests  for  transitional 
compensation,  to  approve  requests  and 
forward  them  to  DFAS,  and  to  notify 
DFAS  of  any  action  that  affects  payment 
of  transitional  compensation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 

RETRIEVABILITY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

These  files  are  highly  sensitive  and 
must  be  protected  from  unauthorized 
disclosure.  While  records  may  be 
maintained  in  various  kinds  of  filing 
equipment,  specific  emphasis  is  given  to 
ensuring  that  the  equipment  areas  are 
monitored  or  have  controlled  access. 
Information  maintained  on  the 
computer  is  password  protected. 
Computer  terminals  are  located  in 
supervised  areas  with  an  access 
controlled  system. 

RETENTION  AND  DISPOSAL: 

Department  of  the  Navy  records  are 
destroyed  when  three  years  old. 

Defense  Finance  and  Accounting 
Service  records  are  retained  at  DFAS- 
Cleveland  until  member  is  discharged  or 
retires,  then  transferred  to  nearest 
Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Navy  Personnel  Command  (NPC- 
661D),  5720  Integrity  Drive,  Millington, 
TN  38055-6610. 

Director,  Defense  Finance  and 
Accounting  Service-Cleveland  Center, 
1240  East  9th  Street,  Cleveland,  OH 
44199-2055. 
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NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Navy 
Personnel  Command  (NPC-661D).  5720 
Integrity  Drive,  Millington,  TN  38055- 
6610  or  to  the  Director,  Defense  Finance 
and  Accounting  Service-Cleveland 
Center,  1240  East  9th  Street,  Cleveland, 
OH  44199-2055. 

Request  should  contain  full  name  and 
Social  Security  Number  of  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Navy  Personnel 
Command  {NPC-661D),  5720  Integrity 
Drive,  Millington  TN  38055-661  or  the 
Director,  Defense  Finance  and 
Accounting  Service-Cleveland  Center, 
1240  East  9th  Street,  Cleveland,  OH 
44199-2055. 

Request  should  contain  full  name  and 
Social  Security  Number  of  the 
individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701,  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  military  personnel  record 
file. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N01 752-3 
SYSTEM  NAME: 

Child  Sexual  Abuse  (CSA)  Case 
Management  System. 

SYSTEM  LOCATION: 

Navy  Personnel  Command  (NPC-661 
and  NPC-8)  5720  Integrity  Drive, 
Millington,  TN  38055-6610. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  active  duty  personnel  alleged  to 
have  committed  or  been  involved  with 
Child  Sexual  Abuse  (CSA)  cases. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Alleged  offender's  name,  Social 
Security  Number,  date  of  birth,  rank, 
military  address,  year(s)  of  alleged 
incident,  expiration  of  active  obligated 
service,  projected  rotation  date,  number 
of  victims,  notes,  case  determination, 
case  number,  subsequent  reviews. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN)  and 
OPNAV  Instruction  1752.2A. 

PURPOSE(S): 

To  maintain  copies  of  all  reported 
Child  Sexual  Abuse  (CSA)  cases  and 
maintain  a  computerized  data  base  of 
alleged  CSA  offenders  for  use  in 
tracking  the  individual,  collecting 
statistics,  conducting  research  studies, 
complying  with  Child  Protective  Service 
requirements  at  state  and  local  levels, 
and  assisting  in  the  development  of  CSA 
program  policy  issues. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  DoD  as 
a  routine  use  pursuant  to  5  U.S.C.a(b)(3) 
as  follows: 

To  Federal,  state,  or  local  government 
agencies  when  it  is  deemed  appropriate 
to  utilize  civilian  resoiut;es  in  the 
counseling  and  treatment  of  individuals 
or  families  involved  in  abuse  or  neglect; 
or  when  it  is  deemed  appropriate  or 
necessary  to  refer  a  case  to  civilian 
authorities  for  civil  or  criminal  law 
enforcement. 

To  officials  and  employees  of  Federal, 
state,  and  local  governments  and 
agencies  when  required  by  law  and/or 
regulation  in  furtherance  of  local 
communicable  disease  control,  family 
abuse  prevention  programs,  preventive 
medicine  and  safety  programs,  and 
other  public  heedth  and  welfare 
programs. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  professional  certification, 
licensing,  and  accreditation  of  health 
case  providers. 

To  law  enforcement  officials  to 
protect  the  life  and  welfare  of  third 
parties.  This  release  will  be  limited  to 
necessary  information.  Consultation 
with  the  hospital  or  regional  judge 
advocate  is  advised. 

To  'Blanket  Routine  Uses'  that  appear 
at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 

retrievability: 
Name  and  Social  Security  Number. 


safeguards: 

These  files  are  highly  sensitive  and 
must  be  protected  from  unauthorized 
disclosure.  While  records  may  be 
maintained  in  various  kinds  of  filing 
equipment,  specific  emphasis  is  given  to 
ensuring  that  the  equipment  areas  are 
monitored  or  have  controlled  access. 
Information  maintained  on  the 
computer  is  password  protected. 
Computer  terminals  are  located  in 
supervised  areas  with  an  access 
controlled  system. 

RETENTION  AND  DISPOSAL: 

Closed  records  will  be  maintained  on 
site  for  a  period  of  four  years,  after 
which  they  will  be  retired  to  the 
National  Personnel  Records  Center, 
9700  Page  Avenue,  St.  Louis,  MO 
63132-5100  and  held  for  a  period  of  50 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Navy  Personnel  Command  (NPC- 
661D  and  NPC-8),  5720  Integrity  Drive, 
Millington,  TN  38055-6610. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Navy 
Personnel  Command  (NPC-661  and  8), 
5720  Integrity  Drive,  Millington,  TN 
38055-6610.' 

Request  should  contain  full  name  and 
Social  Security  Number  of  the 
individual  and  be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Navy  Personnel 
Command  (NPC-661  and  8),  5720 
Integrity  Drive,  Millington,  TN  38055- 
6610. 

Request  should  contain  full  name  and 
Social  Security  Number  of  the 
individual  and  be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701,  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Family  advocacy  files. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N1 241 0-1 

SYSTEM  NAME: 

MWR  Training  Student  Database. 
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SYSTEM  LC  CATION 


Navy 
654),  5720 
TN  3805  J-6540 


Personnel  Command  (NPC- 
Integrity  Drive,  Millington, 


CATEGORIfS  OF  INCHVIOUALS  COVERED  BY  THE 
SYSTEM: 

Civili 
attached 
activitiei 


lian 


and  military  employees 
to  nonappropriated  fund 
under  the  Commander,  Navy 
Personnel  Command  and  the 
Commar  dant  of  the  Marine  Corps. 


CATEGORtiS  OF  RECORDS  IN  THE  SYSTEM: 

Traini;  ig  records  pertaining  to  the 
enrollment  and  completion  status  of 
persons  i  ittending  Morale  Welfare  and 
Recreati(  m  (MWR)  related  training 
providec  through  the  Navy  Personnel 
Command 

AUTHOflmj  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.I :.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 


PURPOSE(!i): 

To  maiage,  supervise,  and  administer 
the  centi  illy  managed  MWR  training 
program  for  civilian  and  military 
employe  3s  attached  to  nonappropriated 
fund  acti  vities  under  the  Commander, 
Navy  Pel  sonnel  Command  and 
Commandant  of  the  Marine  Corps.  This 
includes  providing  information  to 
supervis  jrs  on  their  employee's  training 
and  pro\  iding  a  record  of  Continuing 
Educatic  n  Credits  earned. 


ROUTINE  UPES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  ir^CLUDING  CATEGORIES  OF  USERS  AND 
THE  PURP(  iSES  OF  SUCH  USES: 

In  add  ition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  (if  the  Privacy  Act,  these  records 
or  infom  lation  contained  therein  may 
specifics  Uy  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  5!i2a(b)(3)  as  follows: 

The  "I  ilanket  Routine  Uses"  that 
appear  a  the  beginning  of  the  Navy  and 
Marine  Corps'  compilation  of  systems 
notices  a  Iso  apply  to  this  system. 

4nd 


POLICIES 

RETRIEVING 

DISPOSING 


RETRIEVA9IUTY 

Name 
and/or 


d  ate 


SAFEGUAP  DS 


PRACTICES  FOR  STORING, 
,  ACCESSING,  RETAINING,  AND 
OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Autoniated  and  manual  records. 


Social  Security  Number,  class, 
of  training. 


Compliter  processing  facilities  are 
located  i  n  restricted  areas  accessible 
only  to  i  uthorized  persons  that  are 
properly  screened,  cleared,  and  trained. 
Manual  "ecords  are  computer  printouts 
are  only  available  to  authorized 


personnel  having  a  need  to  know. 
Access  to  individual  computers  is 
password  protected.  Access  to  the 
database  is  limited  to  NPC-654 
personnel  with  a  need  to  know.  Each 
user  has  an  individual  password  for 
access  to  the  database. 

RETENTION  AND  DISPOSAL: 

Destroy  3  years  after  completion  of 
the  annual  period  or  when  no  longer 
required  for  activity  review  and/or 
analysis,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Navy  Personnel  Command,  5720 
Integrity  Drive,  Millington,  TN  38055- 
6610. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Navy 
Personnel  Command  (NPC-654),  5720 
Integrity  Drive.  Millington,  TN  38055- 
6540. 

Request  should  contain  full  name, 
Social  Security  Number,  activity  at 
which  employed/attached,  and 
signature  of  the  requester. 

The  individual  may  visit  the  Navy 
Personnel  Command  (NPC-654).  located 
in  the  Lassen  Building,  at  7736  Kitty 
Hawk  Avenue,  Millington,  TN  38055- 
6540,  for  assistance  with  records  located 
in  that  building. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Navy  Personnel 
Command  (NPC-654),  5720  Integrity 
Drive,  Millington,  TN  38055-6540. 

Request  should  contain  full  name, 
Social  Security  Number,  activity  at 
which  employed/attached,  and 
signature  of  the  requester. 

The  individual  may  visit  the  Navy 
Personnel  Command  (NPC-654),  located 
in  the  Lassen  Building,  at  7736  Kitty 
Hawk  Avenue.  Millington.  TN  38055- 
6540.  for  assistance  with  records  located 
in  that  building. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701.  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  and  local  activity  where 
assigned. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-11742  Filed  5-10-99;  8:45  am] 

BILLING  CODE  5001 -10-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  alteration 
expands  the  category  of  individuals 
covered  in  N05 100-1,  entitled  'Diving 
Log'  from  'Naval  personnel'  to  'DoD  and 
U.S.  Coast  Guard  personnel'. 
DATES:  This  action  will  be  effective  on 
June  10,  1999.  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy.  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  April  26, 
1999,  to  the  House  Committee  bn 
Government  Reform,  the  Senate 
Committee  on  Goverimaental  Affairs, 
and  the  Office  of  Management  and 
Budget  (0MB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  0MB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,"  dated  February  8,  1996,  (61 
FR  6427,  February  20,  1996). 

Dated:  May  5.  1999. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N05100-1 

SYSTEM  NAME: 

Diving  Log  (February  22,  1993,  58  FR 
10746). 
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CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'DoD 
and  Coast  Guard  military  and  civilian 
employees  who  are  involved  in  diving 
or  who  have  been  exposed  to  a 
hyperbaric  environment.' 


PURPOSE(S): 

Delete  entry  and  replace  with  'To 
ftimish  the  commanding  officer  with  a 
summarized  diving  report  for 
individuals  attached  to  the  unit  and  to 
monitor  types  of  dives,  equipment 
usage,  and  mishap  trends. 

To  evaluate  the  diving  program  of 
DoD  and  Coast  Guard  components. 
Pertinent  individual  records  and/or 
statistical  summaries  prepared  by  Naval 
Safety  Center  analysts  are  also  provided 
to  all  reporting  echelons  having  a 
responsibility  for  the  diving  program 
and  to  the  Navy  Personnel  Command, 
Bureau  of  Medicine  and  Surgery,  Naval 
Audit  Service,  or  other  activities  having 
responsibility  for  the  administration  or 
control  of  personnel  assignments  and 
hazardous  duty  payments.' 
***** 

NOSIOO-I 
SYSTEM  NAME: 

Diving  Log. 

SYSTEM  LOCATION: 

Naval  Safety  Center,  375  A  Street, 
Norfolk,  VA  23511-4399. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DoD  and  Coast  Guard  military  and 
civilian  employees  who  are  involved  in 
diving  or  who  have  been  exposed  to  a 
hyperbaric  environment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Diving  Log  Report. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  furnish  the  commanding  officer 
with  a  summarized  diving  report  for 
individuals  attached  to  the  unit  and  to 
monitor  types  of  dives,  equipment 
usage,  and  mishap  trends. 

To  evaluate  the  diving  program  of 
DoD  and  Coast  Guard  components. 
Pertinent  individual  records  and/or 
statistical  summaries  prepared  by  Naval 
Safety  Center  analysts  are  also  provided 
to  all  reporting  echelons  having  a 
responsibility  for  the  diving  program 


and  to  the  Navy  Personnel  Command, 
Bureau  of  Medicine  and  Surgery,  Naval 
Audit  Service,  or  other  activities  having 
responsibility  for  the  administration  or 
control  of  personnel  assignments  and 
hazardous  duty  payments. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tape. 

retrievability: 

Records  may  be  selected  based  on  any 
of  the  data  elements  contained  in  the 
file  such  as  diver's  name.  Social 
Security  Nimiber,  organization  unit, 
type  of  dive  and  equipment  used. 

SAFEGUARDS: 

A  limited  number  of  data  processing 
personnel  have  access  to  the  computer 
facility  and  to  the  magnetic  tape  files 
and  computer  programs.  All  requests  for 
information  received  from  activities  or 
for  purposes  not  directly  related  to  the 
diving  program  must  be  approved  by  the 
Commander,  Naval  Safety  Center  or  his 
designated  representative. 

RETENTION  AND  DISPOSAL: 

Permanent.  Magnetic  tape  files 
contain  all  available  records  and  are 
never  purged.  Reports  are  not 
transferred  to  a  records  center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Afloat  Safety  Programs, 
Naval  Safety  Center,  375  A  Street, 
Norfolk,  VA  23511-4399,  Norfolk,  VA 
23511-5796. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director 
of  Afloat  Safety  Programs,  Naval  Safety 
Center,  375  A  Street,  Norfolk,  VA 
23511-4399. 

Requests  should  contain  full  name, 
address,  military  status  and  Social 
Security  Number  in  order  to  determine 
if  the  system  contains  any  records 


pertaining  to  them.  Personal  visitors 
will  be  required  to  produce  military  or 
comparable  civilian  identification  cards. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  Director  of  Afloat 
Safety  Programs,  Naval  Safety  Center, 
375  A  Street.  Norfolk,  VA  23511-4399. 

Requests  should  contain  full  name, 
address,  military  status  and  Social 
Security  Number  in  order  to  determine 
if  the  system  contains  any  records 
pertaining  to  them.  Personal  visitors 
will  be  required  to  produce  military  or 
comparable  civilian  identification  cards. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretan'  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Commanding  Officers  of  DoD  and 
U.S.  Coast  Guard  units  conducting 
diving  or  hyperbaric  exposure  incident 
to  diving. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-11743  Filed  5-10-99;  8:45  ami 

8ILUNG  CODE  S001-10-F 


DEPARTMErfT  OF  ENERGY 

[Docket  No.  EA-207] 

Application  To  Export  Electric  Energy; 
PDI  New  England,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application. 

SUMMARY:  PDI  New  England,  Inc.  (PDI) 
has  applied  for  authority  to  transmit 
electric  energy  from  the  United  States  to 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  May  26,  1999. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
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SUPPLEIPENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  :ountry  are  regulated  and 
require  luthorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(leU.S.C.  §824a(e)). 

On  Mirch  29,  1999,  the  Office  of 
Fossil  E  aergy  (FE)  of  the  Department  of 
Energy  I  DOE)  received  an  application 
from  PE I  for  authorization  to  export 
electric  snergy  to  Canada.  PDl  is  a 
wholly-i  jwned  subsidiary  of  WPS  Power 
Develop  ment.  Inc.  which,  in  turn,  is  a 
wholly-owned  indirect  subsidiary  of 
WPS  Retources  Corporation.  WPS 
Resources  Corporation  is  an  exempt 
public  utility  holding  company 
headquartered  in  Green  Bay,  Wisconsin. 

PDI  add  its  affiliate,  PDI  Canada,  Inc., 
is  in  the  process  of  acquiring  certain 
generating  assets  that  are  being  divested 
from  M^ne  Public  Service  Company 
(MPS).  As  part  of  the  forthcoming 
transaction  with  MPS,  PDI  Canada,  Inc., 
will  be  providing  energy  to  a  wholesale 
customer  in  the  Province  of  New 
Brunswijck,  Canada.  PDI  may  be  called 
upon  frdm  time  to  time  to  provide 
backup  ]  tower  to  its  affiliate.  PDI 

,  Inc.,  to  service  the  contract. 
Providin  g  such  backup  power  would 
constitu  e  an  export  of  electricity  from 
the  Unit!  ?d  States  to  Canada. 
The  er  ergy  to  be  exported  by  PDI  will 
Ills  generation  produced  from 
generating  assets  that  will  soon 
be  acqui  ed  by  PDI  and  PDI  Canada,  Inc. 
PDI  intei  ids  to  export  to  Canada  using 
the  exist  ng  international  transmission 

owned  by  MPS.  The 
construe  ;ion  of  each  of  the  international 
transmis  iion  facilities  to  be  utilized  by 
PDI,  as  n  lore  fully  described  in  the 
application,  has  previously  been 
authorizi  id  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  ai  amended. 

Procedui  ai  Matters 

Any  p(  irson  desiring  to  become  a 
party  to  I  his  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
should  file  a  petition  to 
,  comment  or  protest  at  the 
J  rovided  above  in  accordance 

211  or  385.214  of  the 
F  ules  of  Practice  and  Procedures 
185.211,385.214).  Fifteen 
f  each  petition  and  protest 
filed  with  the  DOE  on  or 
date  listed  above. 

on  the  PDI  application  to 
energy  to  Canada  should 
marked  with  Docket  EA-207. 
copies  are  to  be  filed  directly 
L.  Mroczkowski,  Vice 
,  PDI  New  England,  Inc..  677 
,  Green  Bay,  Wisconsin 
Bradley  D.  Jackson,  Foley  & 
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FERC's 
(18  CFR 
copies  o 
should 
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th; 
Commi  mts 
export  electric  i 
be  clearl 
Additionkl 
with  Gerald 
President 
Baeten  R  )ad, 
54304  AI  JD 


b(! 


Lardner,  150  East  Gilman  Street, 
Madison,  Wisconsin  53703-1441. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  and  a  determination  is  made 
by  the  DOE  that  the  proposed  action 
will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory,"  then  "Electricity,"  and 
then  "Pending  Proceedings"  from  the 
options  menus. 

DOE  has  granted  the  applicant's 
request  for  an  expedited  notice  and 
comment  period  of  fifteen  (15)  days  so 
that  PDI  might  be  able  to  export  electric 
energy  to  Canada,  if  called  upon,  by 
June  8,  1999. 

Issued  in  Washington,  DC,  on  May  5, 1999. 
Anthony  J.  Como, 

Manager.  Electric  Power  Regulation,  Office 
of  Coal  &■  Power  Im/Ex,  Office  of  Coal  &■ 
Power  Systems,  Office  of  Fossil  Energy. 
[PR  Doc.  99-11865  Filed  5-10-99;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  As-Built  Exhibit  A,  F,  and  G 
and  Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

May  5,  1999. 

a.  Application  Type:  As-Built  Exhibits 
A,  F.  and  G. 

b.  Project  No:  5876-038. 

c.  Date  Filed:  July  30  and  August  19, 
1993,  and  April  19,  1999. 

d.  Applicant:  Alice  Falls  Corporation. 

e.  Name  of  Project:  Alice  Falls  Project. 

f.  Location:  On  the  Ausable  River  in 
Clinton  and  Essex  Counties,  New  York. 
The  project  does  not  utilize  any  federal 
or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  David 
Crandell,  Mercer  Management,  Inc.,  330 
Broadway,  Albany,  NY  12207-2981, 
(518)434-1412. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Paul 
Shannon  at  (202)  219-2866  or  by  e-mail 
at  paul.shannon@ferc.fed. us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  June  14,  1999. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
Please  include  the  project  number 
(5867-038)  on  any  comments  or 
motions  filed. 

k.  Descritpion  of  Filing:  Alice  Falls 
Corporation  filed  as-built  exhibits 
describing  the  constructed  project 
features  and  project  boundary.  The 
license  authorized  the  installation  of  a 
400-foot-long  transmission  line  from  the 
powerhouse  to  a  NYSEG  overhead 
transmission  line  on  New  York  State 
Route  9.  Instead,  the  licensee  installed 
a  1 ,500-foot-long  underground 
transmission  line  that  ties  into  a  NYSEG 
overhead  fransmission  line  north  of  Old 
State  Road.  The  as-built  exhibits  revise 
the  project  boundary  to  include  the 
underground  transmission  line.  Also, 
the  as-built  exhibits  indicate  the  total 
capacity  of  the  project's  two  generating 
units  is  2,100  kW.  The  licensed  units 
are  authorized  to  have  a  total  capacity 
of  1,942  kW.  The  licensee  indicates  the 
project's  maximum  hydraulic  capacity 
remains  as  licensed  at  840  cfs. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
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"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11765  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

May  5,  1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  2280-004. 

c.  Date  Filed:  April  1,  1999. 

d.  Applicants:  Cleveland  Electric 
Illuminating  Company  (CEI)  and 
Pennsylvania  Electric  Company 
(Penelec). 

e.  Name  of  Project:  Seneca  Pumped 
Storage  Station. 

f.  Location:  On  the  Allegheny  River  in 
Warren  County,  Pennsylvania,  at  the 
U.S.  Army  Corps  of  Engineers  Kinzua 
Dam  and  Reservoir.  The  project 
occupies  federal  lands  within  Allegheny 
National  Forest 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Section  8. 

h.  Applicant  Contact:  For  CEI:  Brian 
J.  McManus,  Jones  Day,  Reavis  &  Pogue, 
1450  G  Street,  N.W.,  Washington,  DC 
20005-2008  (202)  879-5452.  For 
Penelec:  Mr.  William  J.  Madden,  Jr., 
Winston  &  Sti^wn,  1400  L  Sti-eet,  N.W., 
Washington,  DC  20012  (202)  371-5700. 


i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Hunter  at  (202)  219-2839  or  by  e-mail 
address:  james.hunter@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  June  9, 1999. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

Please  include  the  project  number  (P- 
2280-004)  on  any  comments  or  motions 
filed. 

k.  Descritpion  of  Proposal:  CEI  and 
Penelec,  currently  co-licensees  of  the 
project,  propose  to  transfer  Penelec's  20 
percent  interest  in  the  project  to  CEI. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comments  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 


Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcUy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  99-11763  Filed  5-10-99;  8:45  am] 

nUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-31 0-005] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

May  5,  1999. 

Take  notice  that  on  April  30.  1999, 
Natural  Gas  Pipeline  Company  of 
American  (Natural)  tendered  for  filing 
certain  tariff  sheets  to  be  part  of  its 
FERC  Gas  Tariff.  Sixth  Revised  Volume 
No.  1.  to  be  effective  August  1,  1998  and 
January  1. 1999. 

Natural  states  that  the  filing  is 
submitted  pursuant  to  the  Federal 
Energy  Regulatory  Commision's 
(Commission)  order  issued  February  11. 
1999  in  Docket  Nos.  RP98-3 10-001  and 
002,  and  OPR  Letter  Order  issued  April 
20,  1999  in  Docket  No.  RP98-310-003. 
Also,  effective  August  1.  1998.  Natural 
made  conforming  changes  to  its  Rate 
Schedule  PALS  to  reflect  provisions 
previously  approved  in  Docket  No. 
RP98-310  in  Natural's  form  of  service 
agreement. 

Natiu-al's  Rate  Schedule  PALS  was 
previously  approved  in  Docket  No. 
RP98-145. 

In  addition.  Natural  made  conforming 
changes  to  the  tariff  sheets  submitted  to 
be  effective  January  1.  1999  to  reflect 
provisions  previously  approved  in 
Docket  Nos.  RP99-1 76-000  and  001. 

Natural  requests  any  waivers  that  may 
be  required  to  permit  the  tendered  tariff 
sheets  to  become  effective  August  1. 
1998  and  January  1.  999.  consistent  with 
the  Commission's  orders  issued  July  30, 

1998.  December  30.  1998.  February  11. 

1999.  and  the  OPR  Letter  Order  issued 
April  20.  1999,  in  Docket  Nos.  RP98- 
310-000.  RP99-176-000.  RP98-310-001 
and  002.  and  RP  98-310-003, 
respectively. 
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Natl  iral  states  that  copies  of  the  filing 
have  heen  mailed  to  its  customers, 
ntere^ted  state  regulatory  agencies  and 
ies  set  out  on  the  Commision's 
service  list  in  Docket  No.  RP98- 
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310. 
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person  desiring  to  protest  this 
!  hould  file  a  protest  with  the 
Energy  Regulatory  Commission, 

Street,  NE,  Washington,  DC 
in  accordance  with  section 
Commission  and  Regulations. 
h  protests  must  be  filed  as 
provid  ed  in  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
con  iidered  by  the  Commission  in 
etenr  ining  the  appropriate  action  to  be 
3ut  will  not  serve  to  make 
protest  ants  parties  to  the  proceedings. 

of  this  filing  eire  on  file  with  the 
Commission  and  are  available  for  public 
on  in  the  Public  Reference 
This  filing  may  be  viewed  on  the 
http://www.ferc.fed.us/online/ 
(call  202-208-2222  for 
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Linwofl  i  A.  Watson,  Jr. 
Acting ;  iecretary. 
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DEPAI ITMENT  OF  ENERGY 


T 


Federal  Energy  Regulatory 
Commission 

[Docke^  No.  CP99-38O-O00] 

Willia4s  Gas  Pipelines  Central,  Inc.; 
Noticeiof  Request  Under  Blanket 
Authottization 

May  5.  1999. 

Take  notice  that  on  April  29,  1999, 
Williai  IS  Gas  Pipelines  Central,  Inc. 
(WNG)  P.O.  Box  3288,  Tulsa,  Oklahoma 
74101,  filed  a  request  with  the 
Comm:  ssion  in  Docket  No.  CP99-380- 
pirsuant  to  Section  157.205  and 
(b)  of  the  Requestions  under  the 
Gas  Act  (NGA)  for  authorization 
abandon  by  reclaim  facilities  used  for 
jipt  of  gas  from  1988  C.R.C. 
(JCRCEPP),  in  Rice  County, 
under  the  blanket  authorization 
n  Docket  No.  CP82-479-000,  all 
fully  set  forth  in  the  request  on 
the  Commission  and  open  to 
nspection.  "This  filing  may  be 
on  the  web  at  http:// 

fed.us/online/rims.htm  (call 
for  assistance), 
states  that  the  setting  has  been 
since  March  1998  and  that 
has  removed  its  facilities  from 
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jerson  or  the  Commission's  staff 
in  45  days  after  issuance  of 
notice  by  the  Commission, 


with 


file  pursuant  to  rule  214  of  the 
Commission's  Procediu-al  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-11760  Filed  5-10-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2692-018,  2686-018,  &  2698- 
016] 

Nantahala  Power  &  Light  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

May  5, 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  486, 
52  FR  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
the  Nantahala  &  Tuckasegee  Projects 
Settlement  agreement  (settlement 
agreement)  setting  minimum  flows  for 
the  three  above  named  projects.  The 
settlement  agreement  was  signed  by  the 
licensee.  North  Carolina  Department  of 
Environment  and  Natural  Resources 
(DENR),  United  States  Department  of 
Agricultxire,  Forest  Service  (USES),  and 
the  United  States  Department  of 
Interior,  Fish  and  Wildlife  Service 
(USFWS).  The  Nantahala  Hydroelectric 
Project  is  located  on  the  Nantahala  River 
in  the  Counties  of  Macon  and  Clay, 
North  Carolina.  The  West  Fork  Project  is 
located  on  the  West  Fork  of  the 
Tuckasegee  River  in  Jackson  County, 
North  Carolina.  The  East  Fork  Project  is 
located  on  the  East  Fork  of  the 
Tuckasegee  River  in  Jackson  County, 
North  Carolina.  An  Environmental 
Assessment  (EA)  was  prepared,  and  the 
EA  finds  that  approving  the  settlement 
agreement  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 


The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  in  Room  2A,  888  First  Street, 
NE,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  The  EA  may  be 
viewed  on  the  web  at  http// 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11764  Filed  5-10-99:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2004-073  and  11607-000] 

Holyoke  Water  Power  Company  and 
Holyoke  Gas  &  Electric  Department, 
Ashburnham  Municipal  Light  Plant, 
and  Massachusetts  Municipal 
Wholesale  Electric  Company;  Notice  of 
Intent  to  Conduct  Public  Meeting  to 
Discuss  the  Draft  Environmental 
Impact  Statement  for  the  Proposed 
Relicensing  of  the  Holyoke  Project  on 
the  Connecticut  River 

May  5,  1999. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  Holyoke  Water  Power  Company's 
application  for  a  new  license  for  the 
continued  operation  of  the  Holyoke 
Project  on  the  Connecticut  River, 
Massachusetts.  The  Commission  is 
similarly  reviewing  a  competing 
application  for  the  Holyoke  Project  by 
the  Holyoke  Gas  &  Electric  Department, 
the  Ashburnham  Municipal  light  Plant, 
and  the  Massachusetts  Municipal, 
Wholesale,  Electric  Company.  On  April 
16,  1999,  the  Commission  staff  mailed 
the  draft  Environmental  Impact 
Statement  draft  (EIS)  to  the 
Environmental  Protection  Agency, 
resource  agencies,  and  non- 
governmental organizations  (NGOs)  and 
other  interested  individuals.  The  draft 
EIS  evaluates  the  environmental 
consequences  of  the  proposed 
relicensing  to  the  Holyoke  Project. 

The  Commission  staff  will  hold  a 
public  meeting  on  May  26,  1999,  in  the 
City  of  Holyoke.  The  purpose  of  the 
meeting  is  to  discuss  the  draft  EIS,  the 
draft  EIS  findings,  and  the  Commission 
staffs  recommendations.  At  the 
meeting,  the  Commission  staff  will 
summarize  the  status  of  the  relicense 
proceeding(s),  as  well  as  the  major  draft 
EIS  findings  and  recommendations.  We 
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invite  all  interested  agencies,  NGOs,  and 
individuals  to  attend  the  meeting.  The 
time  and  location  of  the  meeting  is 
shown  below. 

Date:  Wednesday,  May  26, 1999 

Time:  7:00  p.m.  until  11:00  p.m. 

Place:  Holiday  Inn,  245  Whiting  Farms 
Road,  Holyoke,  MA  01040 

The  meeting  will  be  recorded  by  a 
court  reporter,  and  all  statements  (oral 
and  written)  will  become  part  of  the 
Commission's  public  record  for  the 
project.  Before  the  meeting  starts,  all 
individuals  who  attend,  will  be  asked  to 
identify  themselves  by  signing  in. 
Individuals  that  intend  to  make 
statements  during  the  meeting  will  be 
asked  to  sign  in  and  clearly  identify 
themselves  for  the  record  prior  to 
speaking.  Time  allotted  for 
presentations  will  be  determined  by 
staff  based  on  the  length  of  the  meeting 
and  the  number  of  people  wanting  to 
speak.  All  individuals  wishing  to  speak 
will  be  provided  at  least  five  minutes  to 
present  their  views. 

Interested  parties  who  choose  not  to 
speak,  or  who  are  unable  to  attend  the 
public  meeting,  may  provide  written 
comments  to  the  Commission  until  June 
7,  1999.  Written  comments  should  be 
submitted  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 

The  first  page  of  all  filings  should 
indicate  "Holyoke  Project,  FERC.  No. 
2004-073"  and/or  "Holyoke  Project, 
FERC.  No  11607-000"  at  the  top  of  the 
page.  All  filings  sent  to  the  Secretary  of 
the  Commission  should  contain  an 
original  and  eight  copies.  Failure  to  file 
an  original  and  eight  copies  may  result 
in  appropriate  staff  not  receiving  the 
benefit  of  our  comments  in  a  timely 
manner.  Furthermore,  participants  in 
this  proceeding  are  reminded  that  if 
they  file  comments  with  the 
Commission,  they  must  serve  a  copy  of 
their  filing  to  the  parties  on  the 
Commission's  service  list. 

For  further  information,  please 
contact  Allan  Creamer  at  (202)  219- 
0365,  or  by  E-mail  at 
allan.creamer@ferc.fed.us. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-11762  Filed  5-10-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Notice  of  Transfer  of  Licenses  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

Mays,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
Licenses. 

b.  Project  Nos.:  (1)  13-009,  (2)  2047- 
005,  (3)  2060-006,  ((4)  2084-021,  (5) 
2318-005,  (6)  2320-014,  (7)  2330-035, 
(8)  2474-007,  (9)  2482-023,  (10)  2539- 
009,  (11)  2554-005,  (12)  2569-038,  (13) 
2616-011.  (14)  2641-003,  (15)  2645- 
077,  (16)  2696-009,1  (17)  2701-029,  (18) 
2713-041,  (19)  2837-007,  (20)  3452- 
007.  (21)  5984-027,  (22)  7320-011,  (23) 
7321-008,  (24)  7387-007,  (25)  7518- 
002,  (26)  9222-017,  (27)  10461-004,  (28) 
10462-004,  and  (29)  11408-021. 

c.  Date  Filed:  February  8,  1999,  Date 
Amended:  April  14,  1999. 

d.  Applicants:  Niagara  Mohawk 
Power  Corporation  (NIMO)  and  Erie 
Boulevard  Hydropower,  L.P.  (Erie). 

e.  Name  and  Location  of  Projects:  (1) 
Green  Island:  Hudson  River  in  Albany 
County.  New  York;  (2)  Stewarts  Bridge: 
Sacandaga  River  in  Saratoga  County. 
New  York;  (3)  Carry  Falls:  Raquette 
River  in  St.  Lawrence  County,  New 
York;  (4)  Upper  Raquette  River: 
Raquette  River  in  St.  Lawrence  County. 
New  York;  (5)  E.J.  West:  Sacandaga 
River  in  Saratoga  County,  New  York;  (6) 
Middle  Raquette  River:  Raquette  River 
in  St.  Lawrence  County.  New  York;  (7) 
Lower  Raquette  River:  Raquette  River  in 
St.  Lawrence  County,  New  York;  (8) 
Oswego  River:  Oswego  River  in  Oswego 
County,  New  York;  (9)  Hudson  River: 
Hudson  River  in  Warren,  Saratoga,  and 
Washington  Counties.  New  York;  (10) 
School  Street:  Mohawk  River  in  Albany 
and  Saratoga  Counties.  New  York;  (11) 
Feeder  Dam:  Hudson  River  in  Saratoga 
County,  New  York;  (12)  Black  River: 
Black  River  in  Jefferson  County,  New 
York;  (13)  Hossic  River:  Hossic  River  in 
Rensselaer  County,  New  York;  (14) 
Feeder  Dam  Transmission  Line: 
Saratoga  County,  New  York;  (15)  Beaver 
River:  Beaver  River  in  Lewis  and 
Herkimer  Counties,  New  York;  (16) 
Stuyvesant  Falls:  Kinderhook  Creek  in 
Columbia  County,  New  York;  (17)  West 
Canada  Creek:  West  Canada  Creek  in 


'  An  application  to  surrender  the  license  for 
Project  No.  2696  was  filed  on  May  17.  1996.  The 
surrender  of  the  license  became  effective  on 
February  17, 1999  (86  FERC  H  62,135). 


Oneida  and  Herkimer  Counties.  New 
York;  (18)  Oswegatchie  River: 
Oswegatchie  River  in  St.  Lav^rence 
County,  New  York;  (19)  Granby:  Oswego 
River  in  Oswego  County,  New  York;  (20) 
Oak  Orchard:  New  York  State  Barge 
Canal  in  Orleans  County,  New  York; 
(21)  Oswego  Falls:  Oswego  River  in 
Oswego  and  Onondaga  Counties,  New 
York;  (22)  Chasm:  Salmon  River  in 
Franklin  County,  New  York;  (23) 
Macomb:  Salmon  River  in  Franklin 
County,  New  York;  (24)  Piercefield: 
Raquette  River  in  St.  Lawrence  and 
Franklin  Counties,  New  York;  (25) 
Hogansburg:  St.  Regis  River  in  Franklin 
County.  New  York;  (26)  Yaleville: 
Raquette  River  in  St.  Lawrence  County, 
New  York;  (27)  Parishville:  St.  Regis 
River  in  St.  Lawrence  County,  New 
York;  (28)  Allen  Falls:  St.  Regis  River  in 
St.  Lawrence  County,  New  York;  and 
(29)  Salmon  River:  Salmon  River  in 
Oswego  County,  New  York. 

The  Green  Island  Project  uses  the 
Corps  of  Engineers'  Troy  Lock  and  Dam 
and  is  partially  located  on  federal  lands 
but  no  tribal  lands.  The  other  projects 
do  not  utilize  federal  or  tribal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contracts:  For  NIMO: 
Margaret  Fabic,  Esq..  Niagara  Mohawk 
Power  Corporation.  300  Erie  Boulevard 
West,  Syracuse,  New  York  13202,  (315) 
428-6593,  and  Stephen  C.  Palmer.  Esq., 
Swidler  Berlin  Shereff  Friedman.  LLP. 
3000  K  Street.  NW.  Suite  300, 
Washington,  DC  20007,  (202)  424-7500; 
For  Erie:  W.  Thaddeus  Miller,  Erie 
Boulevard  Hydropower,  L.P.,  c/o  Orion 
Power  Holdings,  Inc.,  Ill  Market  Place, 
Suite  520,  Baltimore,  Maryland  21202. 
(410)  468-3692.  and  Mitchell  F.  Hertz. 
Esq.,  Kirkland  &  Ellis,  655  15th  Street, 
NW,  Suite  1200.  Washington.  DC  20005. 
(202)  879-5270. 

h.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673.  or  e-mail  address: 
regina. saizan@ferc.fed. us. 

i.  Deadline  for  filing  conunents  and  or 
motions:  June  9.  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commiss.'on,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  Project  Number 
(0013-009.  et  al.)  on  any  comments  or 
motions  filed. 

j.  The  transfer  of  the  licenses  for  these 
projects  to  Erie  is  being  sought  in 
connection  with  the  divestiture  by 
NIMO  of  certain  generation  and  other 
assets.  The  sale  and  transfer  of  these 
hydroelectric  generating  assets 
effectuates,  in  part.  New  York  State's 
efforts  to  restructure  its  Electric  utility 
industry  and  NIMO's  comprehensive 


25320 


Federal  Register/ Vol.  64,  No.  90 /Tuesday,  May  11,  1999 /Notices 


Power  Choice  Settlement  agreement 
appro'  red  by  the  New  York  Public 
Servic  b  Commission  on  March  20.  1998. 

The  transfer  application  was  filed 
withir  five  years  of  the  expiration  of  the 
licensiss  for  Project  Nos.  2047,  2060.  and 
2084,  (vhich  are  the  subject  of  pending^ 
relicei  se  applications.  In  Hydroelectric 
Relice  ising  Regulations  Under  the 
Federsl  Power  Act  (54  Fed.  Reg.  23,756; 
FERC  stats,  and  Regs..  Regs.  Preambles 
1986-  [990,  30,854  at  p.  31,437),  the 
Comm  ission  declined  to  forbid  all 
licens(  <  transfers  during  the  last  five 
years  (if  an  existing  license,  and  instead 
indica  ed  that  it  would  scrutinize  all 
such  t  ansfer  requests  to  determine  if 
the  transfer's  primary  purpose  was  to 
give  til  e  transferee  an  advantage  in 
relicer  sing  (id.  at  p.  31,438  n.  318).  The 
transfe  r  would  lead  to  the  substitution 
of  the  ransferee  for  the  transferor  as  the 
applicmt  in  the  relicensing  proceedings 
for  Prelect  Nos.  2047,  2060,  and  2084. 

In  addition,  NIMO  and  Erie  request 
that  Eaie  be  substituted  for  NIMO  as  the 
applicant  in  the  pending  relicensing 
proceedings  for  Project  Nos.  2318,  2320, 
2330,  :  474,  2482, 2539, 2539,  2554, and 
2616,  I  oUowing  the  approval  of  the 
transfer  of  these  projects  and  the 
conve3  ance  of  the  project  properties. 
The  lie  enses  for  the  projects  expired  on 
Decern  ber  31,  1993,  and  the 
Comm  ssion  has  authorized  them  to 
contin  ae  to  operate. 

Proj((ct  Nos.  10461  and  10462  have 
pendii  ig  applications  for  an  original 
license .  NIMO  and  Erie  request  that  Erie 
be  sub  itituted  for  NIMO  as  the  applicant 
in  the  lending  license  proceedings  for 
both  0  these  projects  following  the 
approval  of  the  transfer  of  these  projects 
and  th ;  conveyance  of  the  project 
proper  ties. 

k.  Lc  cations  of  the  Application:  A 
copy  CI  the  application  is  available  for 
inspec  ion  and  reproduction  at  the 
Comm  ssion's  Public  Reference  Room, 
locatec  at  888  First  Street,  NE,  Room 
2A,  W;  ishington,  DC  20426,  or  by  calling 
(202)  2  08-1371.  This  filing  may  be 
viewe(  on  http://ferc.fed.us/online/ 
rims.h  m  (call  (202)  208-2222  for 
assista  ice).  A  copy  is  also  available  for 
inspec  ion  and  reproduction  at  the 
addres  >es  in  item  g  above. 

1.  In(  lividuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  ind:  cate  by  writing  to  the  Secretary 
of  the '  Commission. 

Comments,  Protests,  or  Motions  to 
Interve  ne — Anyone  may  submit 
commdnts,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requin  ments  of  Rules  of  Practice  and 
Procec  ure,  18  CFR  385.210,  .211  and 
.214.  Ii  I  determining  the  appropriate 
action  to  take,  the  Commission  will 


consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicmt  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
haxe  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Lfnwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-11761  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Amistad  and  Falcon  Projects  Rate 
Order  No.  WAPA-6S 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  a  rate  order. 

summary:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Secretary  of  the  Department  of  Energy 
(DOE)  of  Rate  Order  No.  WAPA-85 
placing  a  rate  formula  extension  into 
effect  on  an  interim  basis  beginning  on 
June  8, 1999,  for  power  marketed  by  the 
Western  Area  Power  Administration 
(Western)  from  the  Amistad  and  Falcon 
Projects  under  Contract  No.  7-07-50- 
P0890  (Contract).  The  rate  formula  will 
remain  in  effect  on  an  interim  basis 
until  the  Federal  Energy  Regulatory 


Commission  (FERC)  confirms,  approves, 
and  places  it  into  effect  on  a  final  basis 
or  until  it  is  replaced  by  another  rate 
formula. 

DATES:  The  provisional  rate  formula 
extension  will  be  placed  into  effect  on 
an  interim  basis  on  June  8,  1999,  and 
will  be  in  effect  until  FERC  confirms, 
approves,  and  places  the  provisional 
rate  formula  extension  in  effect  on  a 
final  basis  for  a  5-year  period  ending 
June  7,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carol  Loftin,  Rates  Manager,  Colorado 
River  Storage  Project,  Customer  Service 
Center,  Western  Area  Power 
Administration,  257  East  200  South, 
Suite  475,  Salt  Lake  City,  UT  84111. 

SUPPLEMENTARY  INFORMATION:  The 
Amistad  and  Falcon  Dams  are  features 
of  international  water  storage  projects 
located  on  the  Rio  Grande  River 
between  Texas  and  Mexico.  Western 
markets  the  power  from  these  dams 
under  the  terms  of  the  Contract  dated 
August  9, 1977,  and  amended  on  April 
10,  1986.  The  rate  formula  of  that 
Contract  was  approved  by  the  Federal 
Power  Commission,  predecessor  to 
FERC,  for  a  5-year  period  beginning 
June  8,  1983,  in  Docket  No.  E-9566  on 
August  12,  1977.  A  5-year  rate  extension 
approving  this  same  methodology 
through  June  7,  1993,  was  ordered  by 
FERC  on  July  20,  1988,  in  44  FERC 
\  62,058.  A  subsequent  5-year  rate 
extension  approving  this  same 
methodology  through  June  7,  1998,  was 
ordered  by  FERC  on  September  29, 
1993,  in  64  FERC  f  62,225.  Rate  Order 
WAPA-81,  which  extended  the  rate 
formula  through  June  7,  1999,  was 
published  in  the  Federal  Register  (63 
FR  27278)  on  May  18,  1998. 

According  to  article  9(a)  of  the 
Contract,  Western  calculates  the  annual 
installment  to  be  paid  by  the  South 
Texas  Electric  Cooperative,  Inc.  (STEC), 
and  the  Medina  Electric  Cooperative, 
Inc.  (MEC),  for  the  power  generated  at 
the  Amistad  and  Falcon  Powerplants  on 
or  before  August  31  of  the  year 
preceding  the  fiscal  year  to  which  it 
pertains. 

Each  annual  installment  pays  the 
annual  amortized  portion  of  the  United 
States'  investment  in  the  Falcon  and 
Amistad  hydroelectric  facilities  with 
interest,  and  the  associated  operation, 
maintenance,  and  administrative  costs. 
This  repayment  schedule  is  not 
dependent  upon  the  power  and  energy 
made  available  for  sale  or  the  rate  of 
generation  each  year.  Western  will 
continue  to  provide  STEC/MEC  with  a 
revised  Exhibit  A  by  August  31  of  each 
year  using  the  same  methodology. 
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By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Secretary  of 
Energy;  and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC. 

By  subsequent  Order  effective  April 
15,  1999,  the  Secretary  rescinded  all 
delegation  of  authority  to  the  Deputy 
Secretary,  whether  contained  in 
Delegation  Orders,  Departmental 
Directives,  or  elsewhere,  concerning  the 
Department's  Power  Mcirketing 
Administrations,  including,  but  not 
limited  to,  authority  delegated  or 
affirmed  in  Delegation  Order  No.  0204- 
108,  as  amended.  Existing  DOE 
procedures  for  public  participation  in 
power  rate  adjustments  are  located  at  10 
CFR  part  903,  effective  on  September 
18,  1985  (50  FR  37835).  DOE  procedures 
have  been  followed  by  Western  in  the 
development  of  these  provisional  rates. 

Rate  Order  No.  WAPA-85, 
confirming,  approving,  and  placing  the 
proposed  Amistad  and  Falcon  firm 
power  rate  formula  extension  into  effect 
on  an  interim  basis,  is  issued,  and  the 
extension  will  be  promptly  submitted  to 
FERC  for  confirmation  and  approval  on 
a  final  basis. 

Dated:  April  29,  1999. 
Bill  Richardson, 

Secretary. 

Order  Confirming,  Approving,  and 
Placing  a  Rate  Formula  Extension  for 
Amistad  and  Falcon  Projects  Into  EBect 
on  an  Interim  Basis 

June  8,  1999. 

This  power  rate  formula  is  established 
pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7152(a), 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902,  43  U.S.C.  371  et  seq.,  as 
amended  and  supplemented  by 
subsequent  enactments,  section  9(c)  of 
the  Reclamation  Act  of  1939,  43  U.S.C. 
485h(c),  and  acts  specifically  applicable 
to  the  Falcon  Project  and  the  Amistad 
Project,  were  transferred  to  and  vested 
in  tlie  Secretary  of  Energy  (Secretary). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  pubhshed 
November  10,  1993  (58  FR  59716),  the 
Secretary  delegated  (1)  the  authority  to 


develop  long-terra  power  and 
transmission  rates  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Western);  (2)  the 
authority  to  confirm,  approve,  and  place 
in  effect  such  rates  on  an  interim  basis 
to  the  Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  those  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  By  subsequent  Order  effective 
April  15, 1999,  the  Secretary  rescinded 
all  delegation  of  authority  to  the  Deputy 
Secretary,  whether  contained  in 
Delegation  Orders,  Departmental 
Directives,  or  elsewhere,  concerning  the 
Department's  Power  Marketing 
Administrations,  including,  but  not 
limited  to,  authority  delegated  or 
affirmed  in  Delegation  Order  No.  0204- 
108,  as  amended.  Existing  DOE 
procedures  for  public  participation  in 
power  rate  adjustments  are  foimd  at  10 
CFR  part  903.  Filing  requirements  and 
procedures  for  approving  power 
marketing  administration  rates  by  FERC 
are  found  at  18  CFR  part  300. 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

DOE:  Department  of  Energy. 

DOE  Order  RA  6120.2:  An  order  dealing 

with  power  marketing  administration 

financial  reporting  used  in 

determining  revenue  requirements  for 

rate  development. 
FPC:  Federal  Power  Commission. 
FY:  Fiscal  year;  October  1  to  September 

30. 
kWh:  Kilowatthour. 

MEC:  Medina  Electric  Cooperative,  Inc. 
Mills/kWh:  Mills  per  kilowatthour. 
NEPA:  National  Environmental  Policy 

Act  of  1969. 
O&M:  Operatipn  and  maintenance. 
PRS:  Power  repayment  study. 
Reclamation:  Bureau  of  Reclamation, 

U.S.  Department  of  the  Interior. 
STEC:  South  Texas  Electric  Cooperative, 

Inc. 
U.S.  Section:  U.S.  Section  of  the 

International  Boimdary  and  Water 

Commission. 
Western:  Western  Area  Power 

Administration,  U.S.  Department  of 

Energy. 

Effective  Date 

This  extension  will  become  effective 
on  an  interim  basis  on  June  8,  1999,  and 
will  be  in  effect  pending  FERC's 
approved  of  this  or  a  substitute  rate 
formula  on  a  final  basis  for  a  5-year 
period  through  Jime  7,  2004,  or  until 
superseded. 


Public  Notice  and  Comment 

Paragraph  903.23(a)  of  10  CFR  part 
903  for  rate  extensions  does  not  require 
either  a  consultation  and  conunent 
period,  or  public  information  or 
comment  forums.  On  August  20,  1998, 
Western  met  with  the  customers,  MEC 
and  STEC,  in  Corpus  Christi,  Texas,  and 
notified  them  of  Western's  intent  to 
extend  the  rate  formula.  Western  also 
discussed  the  number  of  years  covered 
in  the  annual  installments,  operation 
and  maintenance  funding,  answered 
questions,  and  received  comments  and 
suggestions.  The  customers  expressed 
support  for  the  rate  formula  extension. 

Project  History 

The  Amistad  and  Falcon  Dams  -are 
features  of  international  water  storage 
projects  located  on  the  Rio  Grande  River 
between  Texas  and  Mexico.  Western 
markets  the  power  &"om  these  dams 
under  the  terms  of  Contract  No.  7-07- 
50-P0890  (Contract),  dated  August  9, 
1977,  and  amended  on  April  10,  1986. 

On  August  12, 1977.  in  Docket  No.  E- 
9566,  the  FPC  approved  for  a  5-year 
period  the  rate  formula  contained  in  the 
Contract,  between  Reclamation  and  the 
two  electric  cooperatives,  to  become 
effective  on  the  date  of  initial  operation 
of  Amistad  Powerplant  (June  8,  1983). 
STEC  and  MEC  agreed  to  purchase  the 
output  of  the  Amistad  and  Falcon 
Powerplants  for  a  50-year  period, 
beginning  when  initial  electric  service 
became  available  from  Amistad.  The 
cooperatives  agreed  to  take  all  Amistad 
"and  Falcon  power  and  to  pay  the  United 
States  the  following: 

The  amount  of  each  annual 
installment  shall  be  the  sum  of: 

(1)  A  fixed  annual  payment  of  $313,178  as 
a  contribution  to  the  amortization  of  the 
United  States  investment  in  the  Falcon 
hydroelectric  facilities  and  in  the  penstocks 
at  Amistad  Dam.  The  annual  payment  shown 
above  will  be  adjusted  at  the  time  this 
contract  becomes  effective;  plus 

(2)  An  amount  necessary  to  repay  in  equal 
annual  installments  amortized  over  a  fifty- 
year  period,  the  United  States  actual  total 
investment  costs,  with  interest,  for 
hydroelectric  power  installation  at  Amistad 
Dam,  not  including  penstocks,  to  be  under 
the  jurisdiction  of  the  Section,  including  the 
costs  of  engineering  plans,  supervision, 
administration  of  construction,  and  interest 
during  construction  *   *   •  and 

(3)  The  annual  operation,  maintenance, 
replacement,  and  administration  costs  of  the 
Section  and  the  administration  costs  of  the 
Bureau  related  directly  or  indirectly  to  the 
United  States  power  facilities  at  Amistad 
Dam  and  at  Falcon  Dam,  provided  that  such 
costs  shall  be  based  on  prudent  and 
businesslike  management  practices  and  in 
accordance  with  established  electric  industry 
operation  and  maintenance  practices  *   *   *. 
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United  States  power  facilities  at  Amistad 
Dam  and  at  Falcon  Dam,  provided  that  such 
costs  shall  be  based  on  prudent  and 
businesslike  management  practices  and  in 
accordance  with  established  electric  industry 
operation  and  maintenance  practices  *   *   *. 

The  billing  procedures  contained  in 
Supplement  No.  1  require  Western  to 
submit  bills  to  the  cooperatives  for  each 
monthly  payment  on  the  annual 
installment  on  or  before  the  tenth  day  of 
the  month  for  which  such  payment  is 
due.  Payments  are  due  and  payable  by 
the  cooperatives  on  the  first  day  of  the 
following  month.  Western  divides  the 
calculated  annual  installment  by  12  and 
bills  the  customer  monthly  for  this 
amount. 

The  rate  formula  of  that  Contract  was 
approved  by  the  FPC,  predecessor,  to 
FERC,  for  a  5-year  period  beginning 
June  8.  1983,  in  Docket  No.  E-9566  on 
August  12, 1977.  A  5-year  rate  extension 
approving  the  rate  formula,  as  amended 
by  Supplement  No.  1,  through  June  7, 
1993,  was  ordered  by  FERC  on  July  20, 
1988,  in  44  FERC  f  62.058.  A 
subsequent  5-year  rate  extension 
approving  this  same  rate  formula 
through  June  7,  1998,  was  ordered  by 
FERC  on  September  29,  1993,  in  64 
FERC  Tl  62,225.  Rate  Order  No.  WAPA- 
81,  which  extended  the  rate  formula 
through  June  7,  1999,  was  published  in 
the  Federal  Register  (63  FR  27278)  on 
May  18,  1998.  FERC  approval  is  now 
sought  for  another  5-year  extension 
through  Jime  7,  2004,  of  this  same  rate 
formula. 

Power  Repa3rment  Studies 

Electric  service  Contract  No.  7-07- 
50-P0890,  dated  August  9, 1977,  and 
Supplement  No.  1  thereto  require  that 
Western  calculate  the  annual 
installment  to  be  paid  by  STEC  and 
MEC  for  the  power  generated  at  the 


Falcon  and  Amistad  Powerplants,  by 
consultation  with  the  U.S.  Section,  and 
submit  it  to  STEC  and  MEC  in  the  form 
of  a  contract  exhibit  on  or  before  August 
31  of  the  year  preceding  the  FY  to 
which  it  pertains. 

Previously,  the  aimual  installment 
was  calculated  using  data  from  3  years. 
The  previous  FY  reflected  actual  figures; 
the  current  year  in  which  the  aimual 
installment  is  being  calculated  reflected 
updated  estimates;  and  the  first  futtire 
year  for  which  the  annual  installment  is 
being  calculated  reflects  proje  cted 
estimates.  The  previous  FY  actual  data 
is  a  final  calculation  for  that  year  and 
normally  does  not  change  in  future 
calculations.  Annual  installments  have 
been  prepared  each  year,  and  this  3-year 
methodology  has  been  followed  since 
the  Contract  became  effective  in  1983. 

hi  an  effort  to  streamline  and  simplify 
the  rate  installment  computation 
process  and  in  agreement  with  STEC, 
MEC,  and  the  U.S.  Section,  Western  is 
calculating  the  annual  installment  based 
on  2  years*  data.  The  calculation 
includes  the  projected  costs  of  the  rate 
installment  year  (future  fiscal  year)  and 
an  adjustment  from  the  last  historic 
fiscal  year.  The  adjustment  is  the 
surplus  or  deficit  that  occurs  in  the  last 
historic  year  when  actual  costs  and 
repayment  obligations  are  subtracted 
from  actual  revenues.  This  surplus  or 
deficit  is  combined  with  the  projected 
rate  installment  year  costs  to  arrive  at 
the  rate  installment. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
simimary  of  revenues  and  expenses  for 
the  ciurent  5-year  rate  formula  and  the 
actual  revenues  and  expenses  for  the 
same  period. 


Amistad/Falcon  Comparison  of  6-year  Revenues  and  Expenses— FV  1993-1998 

[$1 ,000] 


Item 


Projected 


Actual 


Difference 


Total  R(  venues 
Revenues  Distribution: 
O&M 
Interest 


Repayn'  ent 

(Deficit),  Surplus  

Tot  il  Revenue  Distribution 


20,445 

4,972 

13,893 
1,580 


20.572 

5,266 

13,634 

1,947 

(275) 


127R 

294 

(259) 

367 

(275) 


20,445 


20,572 
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The  following  table  provides  a 
summary  of  the  projected  revenues  and 
expenses  during  the  provisional  rate 
period. 

Amistad/Falcon     6-year     Projec- 
tions^ Revenues  and  Expenses 

[$1,000] 


« 

FY  1999- 
2004 

Total  Revenues  

20.550 

Revenue  Distribution: 

O&M 

4,912 

Interest 

13  022 

Investment  Repayment 

2.616 

Total  

20,550 

'  Although  this  rate  process  seeks  approval 
for  a  5-year  period  (FY  2000-2004),  6  years 
of  data  (including  FY  1999)  are  shown  in  the 
above  table  because  FY  1999  data  is  an  esti- 
mate. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  et  seq.\  Council  on 
Environmental  Quality  Regulations,  40 
CFR  parts  1500-1508;  and  DOE  NEPA 
Regulations  (10  CFR  part  1021),  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  enviromnental 
assessment  or  enviroimiental  impact 
statement. 

Determination  under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Availability  of  Information 

Information  regarding  this  rate 
formula  extension  is  available  for  public 
review  in  the  Colorado  River  Storage 
Project  Customer  Service  Center, 
Western  Area  Power  Administration, 
257  East  200  South,  Suite  475,  SaU  Lake 
City,  Utah,  and  in  the  Power  Marketing 
Liaison  Office,  Room  80-027,  1000 
Independence  Avenue  SW., 
Washington,  D.C. 

Submission  to  Federal  Energy 
Regulatory  Commission 

The  rate  formula  extension  herein 
confirmed,  approved,  and  placed  into 
effect  on  an  interim  basis,  together  with 
supporting  documents,  will  be 
submitted  to  FERC  for  confirmation  and 
approval  on  a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  vested  in  me  as  the 


Secretary  of  Energy,  I  confirm  and 
approve  and  place  into  effect  on  an 
interim  basis  an  extension  of  the  rate 
formula  provisions  contained  in 
Contract  No.  7-07-50-P0890  and 
Supplement  No.  1  to  that  Contract 
effective  on  Jime  8,  1999.  The  rate 
formula  provisions  shall  remain  in 
effect  on  an  interim  basis,  pending 
Federal  Energy  Regulatory  Commission 
confirmation  and  approval  of  this  or  a 
substitute  rate  on  a  final  basis  or  imtil 
superseded,  through  Jxme  7,  2004. 

Dated:  April  29,  1999. 
Bill  Richardson, 
Secretary. 
[FR  Doc.  99-11866  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Desert  Southwest  Customer  Service 
Region  Network  Integration 
Transmission  and  Ancillary  Services — 
Rate  Order  No.  WAPA-84 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Rate  Order. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Secretary  of  the  Department  of  Energy 
(DOE)  of  Rate  Order  No.  WAPA-84  and 
Rate  Schedules  DSW-SDl,  DSW-RSl, 
DSW-FRl.  DSW-EIl,  DSW-SPRl. 
DSW-SURl,  PD-NTSl,  and  INT-NTSl 
placing  into  effect  provisional  formula 
rates  for  the  Desert  Southwest  Customer 
Service  Region  (DSW)  network 
integration  transmission  services  (NTS) 
for  Parker-Davis  Project  (P-DP)  and 
Pacific  Northwest-Pacific  Southwest 
Intertie  Project  (Intertie)  and  ancillary 
services  for  the  Western  Area  Lower 
Colorado  (WALC)  control  area.  The 
provisional  formula  rates  will  remain  in 
effect  on  an  interim  basis  until  the 
Federal  Energy  Regulatory  Commission 
(FERC)  confirms,  approves,  and  places 
them  into  effect  on  a  final  basis. 
DATES:  The  formula  rates  will  be  placed 
into  effect  fi-om  April  1,  1999,  through 
March  31,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Maher  A.  Nasir,  Rates  Team  Lead, 
telephone  (602)  352-2768,  or  Mr.  Tyler 
Carlson,  Regional  Manager,  telephone 
(602)  352-2453,  Desert  Southwest 
Customer  Service  Region,  Western  Area 
Power  Administration,  P.O.  Box  6457. 
Phoenix,  AZ  85005-6457. 
SUPPLEMENTARY  INFORMATION:  On 
December  7,  1998,  the  Administrator  of 
Western  Area  Power  Administration 


(Western)  approved  formula  rate 
methodologies  for  short-term  sales  of 
NTS  and  ancillary  services  in  the 
Western  Area  Lower  Colorado  (WALC) 
control  area  of  the  Desert  Southwest 
Region.  The  six  emciilary  services 
include:  scheduling,  system  control,  and 
dispatch  service;  reactive  supply  and 
voltage  control  service;  regulation  and 
frequency  response  service;  energy 
imbalance  service;  spinning  reserve 
service,  and  supplemental  reserve 
service.  The  provisional  formula  rates 
will  replace  the  formula  rates  for  short- 
term  sales. 

Provisional  Rate  Formula  for  Network 
Integration  Transmission  Service 

NTS  will  be  separately  provided  from 
P-DP  and  Intertie.  The  charge  for  NTS 
is  the  product  of  the  transmission 
customer's  load-ratio  share  times  one- 
twelfth  of  the  annual  transmission 
revenue  requirement.  The  customer's 
load-ratio  share  is  calculated  on  a 
rolling  12-month  basis  (12-CP).  The 
customer's  load-ratio  share  is  equal  to 
the  network  transmission  customer's 
hoiu-ly  load  coincident  with  Western's 
corresponding  transmission  system's 
monthly  peak  divided  by  the  resultant 
value  of  the  corresponding  transmission 
system's  monthly  peak  minus  the 
coincident  peak  for  all  corresponding 
firm  point-to-point  transmission  service 
plus  corresponding  firm  point-to-point 
reservations. 

Provisional  Rates  for  Ancillary  Services 

Six  ancillary  services  will  be  offered 
by  DSW  for  WALC.  two  of  which  are 
required  to  be  piux:hased  by  the 
transmission  customer.  These  two  are: 
(1)  scheduling,  system  control,  and 
dispatch  service  and  (2)  reactive  supply 
and  voltage  control  service.  The 
remaining  four  ancillary  services  (3) 
regulation  and  frequency  response 
service;  (4)  energy  imbalance  service;  (5) 
spinning  reserve  service;  and  (6) 
supplemental  reserve  service  will  be 
offered,  but  are  subject  to  availability 
from  DSW  generation  resources.  If  DSW 
is  unable  to  provide  these  services  from 
its  own  resources,  it  will  provide  the 
services  by  making  market  purchases 
and  passing  these  costs  directly  to  the 
customer  plus  a  10  percent 
administrative  charge. 

Scheduling,  system  control,  and 
dispatch  service  costs  are  included  in 
transmission  service  provided  by  DSW. 
The  scheduling,  system  control,  and 
dispatch  formula  rates  apply  only  to 
non-transmission  customers,  ^nd 
depending  on  the  type  of  service,  will 
vary  between  $34.10  and  $56.20  per 
schedule  per  day. 
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Reac  live  supply  and  voltage  control 
ancilla  ry  service  is  calculated  by 
dividii  ig  the  combined  revenue 
requiit  ment  for  the  service  by  the  sum 
of  cont  rol  area  average  firm  power 
allocat  on,  network  transmission  12-CP 
and  firn  transmission  reservations, 
yielding  a  rate  of  S0.07/kWmonth. 

Regulation  and  frequency  response 
service  is  not  available  on  a  long-term 
basis  fi  om  DSW.  If  available  for  short- 
term  Si  les,  the  price  will  be  equal  to  the 
firm-capacity  rate  of  the  specific  power 
project  supplying  the  service. 

An  e  lei^  imbalance  account  will  be 
maintained  for  each  customer 
scheduling  energy  in  the  WALC  control 
area  at  ao  charge.  DSW  reserves  the 
right  tc  assess  a  penalty  applied  against 
deviati  Dns  outside  a  3  percent 
bandw  dth  (±1.5  percent  deviations), 
with  a  2  MW  deviation  minimum.  A 
penalt)  charge  of  100  mills/kWh  may  be 
assesse  d  for  under-deliveries  (negative 
excursion)  greater  than  1.5  percent  and 
occurri  ag  more  than  five  times  per 
month.  Over-deliveries  (positive 
excursi  on)  will  be  credited  to  the 
custompr  for  50  percent  of  the  market 
value  ojf  the  over-delivery  within  30 
days,  provided  the  over-deliveries  do 
not  impinge  upon  DSW  operations. 

No  reserves  of  either  spinning  or 
suppleinental  are  available  ft'om  DSW 
resourdes. 

The  formula  rates  for  DSW  NTS  and 
ancilla)  y  services  are  developed 
pursua  it  to  the  Department  of  Energy 
Organisation  Act  (42  U.S.C.  7101  et 
seq.),  through  which  the  power 
market  ng  functions  of  the  Secretary  of 
the  Intt  rior  and  the  Bureau  of 
Reclam  ation  under  the  Reclamation  Act 
of  1902  (43  U.S.C.  371  et  seq.),  as 
amend(  id  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  :  939  (43  U.S.C.  485h(c)),  and 
other  ai  :ts  specifically  applicable  to  the 
project  involved,  were  transferred  to 
and  ves  ted  in  the  Secretary  of  Energy. 

By  A  nendment  No.  3  to  Delegation 
Order  rio.  0204-108,  published 
Novem  )er  10,  1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  the 
authori  :y  to  develop  long-term  power 
and  traj  ismission  rates  on  a 
nonexc  usive  basis  to  the  Administrator 
of  Weslem;  (2)  the  authority  to  confirm, 
approvii,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  die 
authori  y  to  confirm,  approve,  and  place 
into  eff  jct  on  a  final  basis,  to  remand, 
or  to  di  japprove  such  rates  to  FERC.  By 
subsequent  Order  effective  April  15, 
1999,  tl  le  Secretary  rescinded  all 
delegat  ons  of  authority  to  the  Deputy 
Secretaiy,  whether  contained  in 


Delegation  Orders,  Departmental 
Directives,  or  elsewhere,  concerning  the 
Department's  Power  Marketing 
Administrations,  including,  but  not 
limited  to,  authority  delegated  or 
affirmed  in  Delegation  Order  No.  204- 
108,  as  amended. 

Rate  Order  No.  WAPA-84  was 
prepared  pursuant  to  Delegation  Order 
No.  0204-108,  the  Secretarial  Order 
rescinding  delegations  to  the  Deputy 
Secretary  concerning  the  Power 
Marketing  Administrations  effective 
April  15,  1999,  existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  in  10  CFR  part  903,  and 
procedures  for  approving  power 
marketing  administration  rates  by  FERC 
in  18  CFR  part  300.  Rate  Order  No. 
WAPA-84,  confirming,  approving,  and 
placing  the  provisional  formula  rates  for 
DSW  NTS  and  ancillary  services  into 
effect  on  an  interim  basis,  is  issued,  and 
the  new  Rate  Schedules  DSW-SDl, 
DSW-RSl,  DSW-FRl,  DSW-EIl,  DSW- 
SPRl,  DSW-SURl,  PI>-NTS1,  and  INT- 
NTSl  will  be  submitted  promptly  to 
FERC  for  confirmation  and  approval  on 
a  final  basis. 

Dated:  April  29,  1999. 
Bill  Richardson, 
Secretary. 

Order  Confirming,  Approving,  and 
Placing  the  Desert  Southwest  Customer 
Service  Region  Network  Integration 
Transmission  and  Ancillary  Services 
Formula  Rates  Into  Effect  on  an  Interim 
Basis 

April  1.  1999. 

The  Desert  Southwest  Customer 
Service  Region  (DSW)  network 
integration  transmission  services  (NTS) 
and  ancillary  services  formula  rates  are 
developed  pursuant  to  the  Department 
of  Energy  (DOE)  Organization  Act  (42 
U.S.C.  7101  et  seq.),  through  which  the 
power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  under  the  Reclamation 
Act  of  1902  (43  U.S.C.  371  et  seq),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c)),  and 
other  acts  specifically  applicable  to  the 
project  involved,  were  transferred  to 
and  vested  in  the  Secretary  of  Energy 
(Secretary). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm. 


approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy:  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  By  subsequent  Order  effective 
April  15,  1999,  the  Secretary  rescinded 
all  delegations  of  authority  to  the 
Deputy  Secretary,  whether  contained  in 
Delegation  Orders,  Departmental 
Directives,  or  elsewhere,  concerning  the 
Department's  Power  Marketing 
Administrations,  including,  but  not 
limited  to,  authority  delegated  or 
affirmed  in  Delegation  Order  No.  0204- 
108,  as  amended.  Existing  DOE 
procedures  for  public  participation  in 
power  rate  adjustments  are  found  at  10 
CFR  part  903.  Procedures  for  approving 
power  marketing  administration  rates  by 
FERC  are  found  at  18  CFR  part  300. 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

access:  The  contracted  right  to  use  an 
electrical  system  to  transfer  electrical  energy. 

ancillary  services:  Those  services  necessary 
to  support  the  transmission  of  capacity  and 
energy  from  resources  to  loads  while 
maintaining  reliable  operation  of  the 
transmission  provider's  transmission  system 
in  accordance  with  FDRC  Order  Nos.  888  and 
889  and  Western's  Tariff. 

Basin  Fund:  Upper  Colorado  River  Basin 
Fund,  established  as  part  of  Colorado  River 
Storage  Project  Act  of  April  11, 1956,  for 
defraying  the  costs  of  operation, 
maintenance,  and  replacement  of  and 
emergency  expenditures  for  all  facilities  of 
the  CRSP. 

BCP:  Boulder  Canyon  Project. 

capacity:  The  rated  continuous  load- 
carrying  ability,  expressed  in  megawatts 
(MW)  or  megavolt-amperes  (MVA),  of 
generation,  transmission,  or  other  electrical 
equipment. 

control  area:  An  electric  system  or  systems, 
bounded  by  interconnections  metering  and 
telemetry,  capable  of  controlling  generation 
to  maintain  its  interchange  schedule  with 
other  control  areas  and  contributing  to 
frequency  regulation  of  the  interconnection. 

CRSP:  Colorado  River  Storage  Project 
(includes  Seedskadee  and  Dolores  Projects). 

CRSP  CSC:  Western's  Colorado  River 
Storage  Project  Customer  Service  Center,  in 
Salt  Lake  City,  Utah. 

customer:  Any  entity  which  receives 
transmission,  or  ancillary  services  under  this 
rate  order. 

DOE:  United  States  Department  of  Energy. 

demand:  The  rate  at  which  electric  energy 
is  delivered  to  or  by  a  system  or  part  of  a 
system,  generally  expressed  in  kilowatts  or 
megawatts,  at  a  given  instant  or  average  over 
any  designated  interval  of  time. 

DSW:  Desert  Southwest  Customer  Service 
Region. 
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energy  imbalance  service:  Is  provided 
when  a  difference  occurs  between  the 
scheduled  and  actual  delivery  of  energy  to  a 
load  or  from  a  generation  resource  witkin  a 
control  area  over  a  single  month. 

FERC:  Federal  Energy  Regulatory 
Commission. 

firm  point-to-point  transmission  service: 
Transmission  service  that  is  reserved 
between  points  of  receipt  and  delivery. 

FRN:  Federal  Register  notice. 

FY:  Fiscal  Year. 

Glen  Canyon:  One  of  the  storage  units  of 
the  CRSP. 

Intertie:  Pacific  Northwest-Pacific 
Southwest  Intertie  Project. 

kW:  Kilowatt;  1,000  watts. 

kWh:  Kilowatt-hour;  the  common  unit  of 
electrical  energy,  equal  to  a  kW  taken  for  a 
period  of  1  hour. 

kWmonth:  Kilowatt-month;  the  common 
unit  of  electrical  energy,  equal  to  a  kW  taken 
for  a  period  of  1  month. 

kWyear:  Kilowatt-year;  the  common  unit  of 
electrical  energy,  equal  to  a  kW  taken  for  a 
period  of  1  year. 

load:  An  end-use  device  or  customer  that 
receives  power  from  the  electric  system. 

load-ratio  share:  Ratio  of  a  transmission 
customer's  network  load  to  the  transmission 
provider's  system  peak  load  calculated  on  a 
rolling  twelve-month  basis. 

mill:  Unit  of  monetary  value  equal  to  .001 
of  a  U.S.  dollar;  i.e.,  1/lOth  of  a  cent. 

mills/kWh:  Mills  per  kilowatt-hour. 

MW:  Megawatt;  equal  to  1,000  kW  or 
1.000,000  watts. 

NEPA:  National  Environmental  Policy  Act 
of  1969. 

NTS:  Network  integration  transmission 
service. 

non-firm  point-to-point  transmission 
service:  Point-to-point  transmission  service 
under  the  Tariff  that  is  scheduled  on  an  as- 
available  basis  and  is  subject  to  curtailment 
or  interruption. 

OASIS:  Open  Access  Same  Time 
Information  System. 

operating  reserve:  Spinning  reserve  service 
and  supplemental  reserve  service. 

P-DP:  Parker-Davis  Project. 

PCF:  Public  comment  forum. 

peak:  Those  hours  or  other  periods  defined 
by  contract  or  other  agreements  or  guides  as 
periods  of  higher  electrical  demand. 

PIF:  Public  information  forum. 

PRS:  Power  repayment  study. 

Rate  Brochure:  A  document  prepared  for 
public  distribution  explaining  the 
background  and  purpose  of  this  rate 
adjustment  proposal. 

reactive  power:  Portion  of  total  power 
required  to  produce  flux  necessary  to  the 
operation  of  electromagnetic  devices  (such 
as,  transformers).  The  unit  of  measurement  is 
the  VAR. 

reactive  supply  and  voltage  control: 
Provides  reactive  supply  through  changes  to 
generator  reactive  output  to  maintain 
transmission  line  voltage  and  facilitate 
electricity  transfers. 

Reclamation:  U.S.  Bureau  of  Reclamation, 
Department  of  the  Interior. 

regulation  and  frequency  response  service: 
Provides  for  following  the  moment-to- 
moment  variations  in  the  demand  or  supply 


in  a  control  area  and  maintaining  scheduled 
interconnection  frequency. 

RMR:  Rocky  Mountain  Customer  Service 
Region. 

SCADA:  System  Control  and  Data 
Acquisition. 

schedule:  An  agreed  upon  transaction  for 
delivery  and  receipt  of  power  and  energy 
between  the  contracting  parties  and  the 
control  area(s)  or  transmission  provider 
involved  in  the  transaction. 

scheduling,  system  control,  and  dispatch 
service:  Provides  for  (a)  scheduling;  (b) 
confirming  and  implementing  an  interchange 
schedule  with  other  control  areas,  including 
intermediary  control  areas  providing 
transmission  service;  and  (c)  ensuring 
operational  security  during  the  interchange 
transaction. 

SLCA/IP:  The  Salt  Lake  City  Area/ 
Integrated  Projects,  which  are  the  CRSP, 
Collbran,  and  Rio  Grande  projects. 

spinning  reserve  service:  Providing 
capacity  that  is  available  to  serve  load 
immediately  in  the  event  of  a  system 
contingency.  Spinning  reserve  may  be 
provided  by  generating  units  that  are  on-line 
and  loaded  at  less  than  maximum  output. 

supplemental  reserve  service:  Is  needed  to 
serve  load  in  the  event  of  a  system 
contingency.  This  service  is  not  available 
immediately  to  serve  load  but  rather  within 
a  short  period  of  time. 

system:  An  interconnected  combination  of 
generation,  transmission,  and  distribution 
components. 

Tariff:  Open  Access  Transmission  Service 
Tariff. 

transmission:  The  movement  or  transfer  of 
electric  eijergy  between  points  of  supply  and 
points  at  which  it  is  transformed  for  delivery 
to  customers  or  is  delivered  to  other  electric 
systems. 

transmission  customer:  An  eligible 
customer  (or  its  designated  agent]  that  can  or 
does  execute  a  transmission  service 
agreement  or  can  or  does  receive 
transmission  service: 

transmission  provider:  Any  public  utility 
that  owns,  operates,  or  controls  facilities 
used  for  the  transmission  of  electric  energy 
in  interstate  commerce. 

transmission  service:  Point-to-point 
transmission  service  provided  on  a  firm  or 
non-firm  basis. 

transmission  system:  The  facilities  owned, 
controlled,  or  operated  by  the  transmission 
provider  that  are  used  to  provide 
transmission  service. 

WALC:  Western  Area  Lower  Colorado 
control  area. 

WACM:  Western  Area  Colorado  Missouri 
control  area. 

Effective  Date 

The  fonnula  rates  will  become 
effective  on  the  first  day  of  the  billing 
period  on  or  after  April  1,  1999,  and 
remain  in  effect  until  March  31,  2004, 
pending  FERC's  approval  of  them  or 
substitute  rates  or  until  superseded. 
These  formula  rates  will  be  applied  to 
transmission  service  agreements  under 
the  Tariff  and  conform  with  the  spirit 
and  intent  of  FERC  Order  No.  888. 


Public  Notice  and  Comments 

The  following  summarizes  the  steps 
taken  by  DSW  to  ensure  the 
involvement  of  interested  parties  in  the 
rate  process: 

1.  During  1997  and  the  spring  of  1998, 
DSW  hosted  a  series  of  meetings 
presenting  alternatives  for  ancillary 
services  and  taking  comments  from 
those  who  attended. 

2.  A  Federal  Register  notice  was 
published  on  June  19,  1998  (63  FR  118). 
officially  announcing  the  proposed  NTS 
and  ancillary  services  rates  adjustment, 
initiating  the  public  consultation  and 
comment  period,  announcing  the  public 
information  emd  public  comment 
forums,  and  outlining  procedures  for 
public  participation. 

3.  On  June  16,  1998,  DSW  mailed  a 
copy  of  the  "Parker-Davis  Project, 
Boulder  Canyon  Project,  Pacific 
Northwest-Pacific  Southwest  Intertie 
Project  Transmission  and  Ancillary 
Services  Rate  Adjustment  Brochure"  to 
all  firm  transmission  and  power 
customers  and  interested  parties  of 
those  projects  and  to  the  Salt  Lake  City 
Area/  Integrated  Projects  (SLCA/IP)  firm 
power,  and  Colorado  River  Storage 
Project  (CRSP)  transmission  customers 
who  receive  services  from  DSW's 
control  area. 

4.  On  June  30,  1998.  DSW  held  a 
public  information  forum  (PIF)  in  which 
the  information  contained  in  the 
Brochure  was  explained.  After  the 
presentation,  participants  questioned 
DSW  personnel  on  the  particulars  of  the 
proposed  rates. 

5.  On  July  30,  1998,  DSW  held  a 
public  comment  forum  (PCF). 
Participants  gave  statements  of  their 
concerns  on  the  proposed  rates. 

6.  On  August  28,  1998,  DSW  sent  a 
letter  to  all  participants  in  the  PCF  and 
PIF  answering  any  questions  which 
were  not  answered  in  the  PIF. 

7.  The  consultation  and  comment 
period  ended  on  September  18,  1998. 

Proiect  Description 

Western  is  a  Federal  power  marketing 
administration.  It  was  created  in  1977 
by  section  302(a)(1)(E)  and  (F)  of  the 
Department  of  Energy  Organization  Act 
42  U.S.C.  7152,  to  perform  the  power 
marketing  and  transmission  functions 
previously  performed  by  the  Bureau  of 
Reclamation  (Reclamation)  for  the 
Secretary  of  the  Interior.  DSW  markets 
approximately  2,243  MW  of  generation 
capacity  from  its  two  power  projects — 
P-DP  and  BCP.  DSW  serves  f  rm  electi-ic 
and  transmission  customers  in  a  three- 
State  area,  over  a  transmission  system  of 
approximately  2,097  miles  and  74 
substations. 
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Parker  Davis  Project 


Inl 
the 


<54, 


,  the  Parker  Dam  Project  and 
is  Dam  Project  were 

to  form  the  Parker-Davis 
(P— DP).  The  major  works  include 
iDam  and  Powerplant,  Parker  Dam 
Po  werplant,  a  high-voltage 

system,  and  substations 
;ectionalize  the  long 

lines. 
Havasu,  fonned  by  Parker  Dam, 
s  a  forebay  and  desilting  basin 
M^ich  the  Metropolitan  Water 

pumps  water  into  its  Colorado 
/  .queduct.  Parker  Dam  Powerplant 
to  provide  low-cost  electrical 
to  Arizona  and  southern 
ia.  Davis  Dam  provides  re- 

of  the  Colorado  River  below 
Dam  and  facilitates  water 
beyond  the  boundary  of  the 
States  as  required  by  treaty  with 
.  The  Davis  Dam  portion  of  the 
also  provides  for  production  and 
ssion  of  electrical  energy, 

to  flood  control,  irrigation 
mi|nicipal  water  supplies, 

on  improvement,  recreation, 
d  waterfowl  protection  and 
conservation  purposes. 
Lrm  point-to-point  transmission 
rate  for  P-DP  calculated  under 
schedule  PD-FT6  is  $12.99/kWyear. 
-firm  point-to-point 

service  rate  for  P-DP 
under  rate  schedule  PD- 
2.47  mills/kWh. 


Da  ri 
consol  dated 
Project 
Davis 
and 

transmission 
which 
transmission 

Lake 
provide  i: 
from 
Distric 
River 
was  adtied 
energy 
Califorii 
regulat  on 
Hoovei 
deliver  ^ 
United 
Mexicc 
project 
transm 
contributes 
and 

navigat  i 
and  wi 
related 

The 
service 
rate 

The  nob 
transm  ssion 
calcula  :ed 
NFT6i; 


Boulde  •  Canyon  Project 

Auth  arized  by  the  Act  of  December 
21, 192  B  (45  Stat.  1057),  subject  to  the 
terms  o  Fthe  Colorado  River  Compact, 
the  Boi  Ider  Canyon  Project  (BCP)  was 
concei\  ed  for  the  regulation  of  the 
Colorac  o  River  to  relieve  the  constantly 
recurrii  ig  cycles  of  flood  and  drought  for 
the  residences  of  the  Southwest.  Hoover 
Dam  facilities  include  a  1,344,800- 
kilowal  t  powerplant.  The  dam  and  high- 
voltage  switchyards  are  located  in  the 
Black  C  anyon  of  the  Colorado  River,  on 
the  Ari:  ;ona-Nevada  State  line.  Lake 
Mead,  I  tie  reservoir  behind  Hoover  Dam, 
will  ho  d  the  entire  flow  of  the  river  for 
2  years,  This  storage,  in  addition  to 
providi  ng  for  improvement  of 
navigat  on,  river  regulation,  and  flood 
control  provides  for  the  delivery  of 
stored  \  crater  for  irrigation  and  other 
benefic  al  consumptive  uses,  and  for  the 
generat  on  of  electrical  energy. 


Pacific 
Intertie 

The 


Northwest-Pacific  Southwest 
Project 


I  acific  Northwest-Pacific 
Souths  est  Intertie  Project  (Intertie)  was 
authori  led  as  part  of  a  much  larger 
alternal  ing  current  and  direct  current 


combined  transmission  system,  by 
Section  8  of  the  Act  of  August  31, 1964, 
16  U.S.C.  837g.  The  basic  purpose  of  the 
combined  transmission  system  was  to 
provide,  through  power  transmission 
system  interconnections,  maximum  use 
of  the  total  power  resources  to  meet  the 
Nation's  growing  demands.  This 
purpose  was  to  be  accomplished 
through:  (1)  the  exchange  of  summer- 
winter  surplus  peaking  capacity 
between  the  northwest  and  southwest  to 
reduce  capital  expenditures  for  new 
generating  capacity,  (2)  the  sale  of 
northwest  secondary  energy  to  the 
southwest,  (3)  the  sale  of  southwest 
energy  to  the  northwest  to  "firm" 
peaking  hydroelectric  soiorces  during 
critical  water  years,  (4)  conservation  of 
significant  amounts  of  fuel  through  the 
use  of  surplus  hydroelectric  energy,  and 
(5)  increased  efficiency  in  the  operation 
of  hydroelectric  and  thermal  resources. 

The  Intertie  facilities  extend  from 
Mead  Substation  in  southern  Nevada 
near  Boulder  City  and  Hoover  Dam, 
southeast  through  Arizona,  to  the 
Phoenix  area.  The  major  features  of  the 
system  are  the  Mead  and  Liberty 
Substations,  a  260-mile  Mead-Phoenix 
500-kV  AC  Transmission  Line  from  the 
Marketplace  Substation  to  Perkins 
Substation,  a  238-mile  Mead-Liberty 
345-kV  Transmission  Line,  a  31-mile 
Liberty-Westwing  230-kV  Transmission 
Line,  and  the  22-mile  Westwing- 
Pinnacle  Peak  230-kV  Transmission 
Line. 

The  firm  point-to-point  transmission 
service  rate  for  the  Intertie  calculated 
under  rate  schedule  INT-FT2  is  $6.58/ 
kWyear  for  service  on  the  230/345-kV 
transmission  system  and  $17.23/kWyear 
for  service  on  the  500-kV  transmission 
system.  The  non-firm  point-to-point 
transmission  service  rate  for  the  Intertie 
calculated  under  rate  schedule  INT- 
NFT2  is  2.00  mills/kWh. 

Discussion 

Control  Area  Consolidation 

On  April  1, 1998,  the  Western  Area 
Upper  Colorado  control  area,  within 
which  SLCA/IP  generation  and  most  of 
the  CRSP  transmission  system  lies,  was 
divided  between  with  two  other  control 
areas,  the  Western  Area  Colorado 
Missouri  (WACM)  operated  by 
Western's  Rocky  Mountain  Customer 
Service  Region  (RMR),  and  the  Western 
Area  Lower  Colorado  (WALC),  operated 
by  DSW.  SLCA/IP  generation  is 
consolidated  by  the  DSW  operations, 
and  the  transmission  lines  were  divided 
at  Four  Comers  Substation. 


Network  Integration  Transmission 
Service 

DSW  will  offer  NTS  to  all  eligible 
transmission  customers.  NTS  is  subject 
to  availability.  NTS  will  be  offered 
separately  for  P-DP  and  Intertie.  Aiuiual 
power  repayment  studies  (PRS), 
prepared  separately  for  P-DP  and 
Intertie,  are  used  to  derive  the  annual 
transmission  revenue  requirement  for 
NTS.  Annual  transmission  costs  used  to 
determine  this  revenue  requirement  are 
operation  and  maintenance  expense, 
administrative  and  general  expense, 
principal  expense,  and  interest  expense. 

The  monthly  charge  for  NTS  is  the 
product  of  the  transmission  customer's 
load-ratio  share  times  one-twelfth  of  the 
annual  transmission  revenue 
requirement.  The  customer's  load-ratio 
share  is  calculated  on  a  rolling  twelve- 
month basis  (12-CP).  As  outlined  in 
DSW's  rate  adjustment  brochure,  the 
customer's  load-ratio  share  is  equal  to 
the  network  transmission  customer's 
hourly  load  coincident  with  the 
corresponding  transmission  system's 
monthly  peak  hour  divided  by  the 
resultant  value  of  the  corresponding 
transmission  system's  monthly  peak 
minus  the  monthly  coincident  peak  for 
all  corresponding  firm  point-to-point 
transmission  service  plus  corresponding 
firm  point-to-point  reservations.  In 
order  to  ensure  the  collection  of  the 
transmission  systems'  annued  revenue 
requirement,  the  difference  between  the 
first  two  components  of  the  resultant 
value  outlined  above  constitutes  the 
network  transmission  systems'  monthly 
peak  and  is  anticipated  to  be  metered. 
Thus,  an  NTS  customer,  based  on  its 
12-CP  load,  will  pay  its  proportionate 
share  of  the  revenue  requirement  for  the 
month.  Since  DSW's  point-to-point 
transmission  customers  are  charged  on 
a  reservation  and  not  a  usage  basis,  for 
the  purposes  of  determining  the  NTS 
charge,  the  transmission  systems' 
monthly  peak  will  coincide  with  the 
network  transmission  systems'  monthly 
peak. 

Based  on  updated  financial  and  load 
data  a  recalculated  revenue  requirement 
will  go  into  effect  on  October  1  of  each 
year  during  the  effective  rate  schedule 
period. 

Ancillary  Services 

DSW  has  marketed  the  maximum 
practical  amount  of  power  from  each  of 
its  projects,  leaving  little  or  no 
flexibility  for  provision  of  additional 
electric  services  from  the  projects. 
Changes  in  water  conditions  frequently 
affect  the  ability  of  hydroelectric 
projects  to  meet  obligations  on  a  short- 
term  basis.  The  unique  characteristics  of 
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the  hydro  resource,  Western's  marketing 
plans,  and  the  limitations  of  the 
resource  due  to  changing  water 
conditions  limit  Western's  ability  to 
provide  generation-related  services, 
including  ancillary  services  using 
Federal  hydro  resources. 

Six  ancillary  services  will  be  offered 
by  DSW,  two  of  which  are  required  to 
be  purchased  by  the  transmission 
customer.  These  two  are:  (1)  scheduling, 
system  control,  and  dispatch  service 
and  (2)  reactive  supply  and  voltage 
control  services.  The  remaining  four 
ancillary  services  (3)  regulation  and 
frequency  response  service;  (4)  energy 
imbalance  service;  (5)  spinning  reserve 
service;  and  (6)  supplemental  reserve 
service — will  be  offered  but  are  subject 
to  availability  from  DSW  generation 
resources.  If  DSW  is  unable  to  provide 
these  services  from  its  own  resources,  it 
will  provide  the  services  by  making 
market  purchases  and  passing  these 
costs  directly  to  the  customer  plus  a  10 
percent  administrative  charge. 

The  provisional  formula  rates  for 
ancillary  services  are  designed  to 
recover  only  the  costs  inciirred  for 
providing  the  service(s).  The  rates  for 
ancillary  services  are  based  on  WALC 
control  area  costs.  The  formula  rates 
will  be  recalculated  every  year,  effective 
October  1,  based  on  the  approved 
formula  and  updated  financial  and  load 
data.  DSW  will  provide  customer  notice 
of  changes  in  rates  no  later  than 
September  1  of  each  year. 

"The  six  ancillary  services  are  as 
follows: 

Scheduling,  System  Control,  and 
Dispatch  Service 

Scheduling,  system  control,  and 
dispatch  costs  are  included  in  the 
existing  firm  point-to-point 
transmission,  firm  power,  and 
provisional  network  integration 
transmission  service  rates.  The 
provisional  scheduling,  system  control, 
and  dispatch  rate  formulas  apply  only  to 
non-transmission  customers. 

The  formula  rates  for  scheduling, 
system  control,  and  dispatch  are  based 
on  an  annual  cost  of  all  capital  costs 
(such  as  the  dispatch  center  building) 
and  labor  costs  associated  with  the 
service.  The  ancillary  service  is  charged 
on  a  per  schedule  basis  shown  on  Table 
1  (below). 

The  cost  per  schedule  per  day  was 
determined  by  multiplying  the  labor 
cost  per  minute,  times  the  average 
number  of  minutes  it  takes  to 
accomplish  each  type  of  schedule  and 
adding  the  associated  capital  cost 
cimortized  over  32  years  divided  by  the 
average  niunber  of  schedules  in  a  year. 
DSW  will  allow  up  to  five  schedule 


changes  per  transaction  per  day  at  no 
additional  charge.  The  sixth  schedule 
change  will  be  charged  as  a  new 
schedule. 

The  rates  charged  for  scheduling, 
system  control,  and  dispatch  ancillary 
service  are  contingent  on  the  type  of 
service  required  (i.e.,  new  versus 
existing  schedule,  SCADA  versus  no 
SCADA  programming,  and  intra-bus 
transfer  versus  no  intra-bus  transfer). 
The  rates  are  shown  in  the  table  below. 

Table  1 


Schedule  type 

Maximum 
Cost  ($) 
per  sched- 
ule per  day 

Existing  schedule,  requires  no 
SCADA  programming  or  intra- 
bus  transfer'  

34.10 

New  schedule,  requires  SCADA 
programming,  no  intra-bus 
transfer 

Existing  schedule,  requires  no 
SCADA  programming,  re- 
quires intra-bus  transfer    

37.50 
46.85 

New  schedule,  requires  SCADA 
programming,  and  intra-bus 
transfer 

56.20 

'  Multiple  exchange  of  ownership  In  an  inter- 
change schedule  is  known  as  intra-bus  trans- 
fer schedule. 

Reactive  Supply  and  Voltage  Control 
Service  From  Generation  Sources 

The  transmission  provider  must  offer 
this  service  to  the  transmission 
customer  for  each  transaction  on  the 
transmission  provider's  transmission 
facilities.  The  transmission  customer 
must  purchase  this  service  from  the 
transmission  provider  or  the  control 
area  operator.  The  rate  for  reactive 
supply  and  voltage  control  ancillary 
service  is  calculated  by  dividing  the 
combined  revenue  requirement  for  the 
service  of  P-DP,  BCP,  and  SLCA/IP,  by 
the  sum  of  the  control  area's  average 
firm-power  allocation  transmission 
reservations,  network  transmission  (12- 
CP)  and  average  firm  transmission 
reservations,  yielding  a  rate  of  $0.07/ 
kWmonth.  Revenues  from  this  service 
will  be  allocated  to  each  project  based 
on  a  relationship  to  reactive  power 
produced. 

The  rate  presented  at  the  PIF  was 
$.08/kWmonth.  The  difference  in  the 
two  rates  is  due  to  the  addition  of  the 
Intertie  transmission  reservations, 
which  had  been  inadvertently  excluded, 
to  the  denominator  of  the  equation. 

Regulation  and  Frequency  Response 
Service 

The  transmission  provider  must  offer 
this  service  when  the  transmission 
service  is  used  to  serve  load  within  its 


control  area.  The  transmission  customer 
must  either  purchase  this  service  from 
the  transmission  provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  regulation  and  frequency 
response  service  (Regulation)  obligation. 
Regulation  is  not  available  from  DSW 
resources  on  a  long-term  firm  basis. 
Initially,  DSW  proposed  a  single 
control  area  charge.  However,  based  on 
comments  received  and  further  analysis, 
DSW  has  determined,  if  available,  it  will 
charge  the  firm-capacity  rate  of  the 
project  providing  the  regulation.  The 
effective  firm-capacity  rate  for  BCP  is 
found  under  rate  schedule  BCP-F5.  The 
effective  firm-capacity  rate  for  P-DP  is 
foimd  under  rate  schedule  PD-F6.  The 
effective  firm-capacity  rate  for  SLCA/IP 
is  found  under  rate  schedule  SP-FRl .  If 
unavailable,  DSW,  upon  request,  will 
obtain  the  service  on  the  open  market 
for  the  customer  and  pass  through  the 
cost  of  the  service,  plus  a  10  percent 
administrative  charge. 

Energy  Imbalance  Service 

An  energy  imbalance  account  will  be 
maintained  for  each  customer 
scheduling  energy  in  the  WALC  control 
area.  There  will  be  no  charge  for 
maintaining  an  energy  imbalance 
account.  The  transmission  provider 
must  offer  this  service  when  the 
transmission  service  is  used  to  serve 
load  within  its  control  area.  The 
transmission  customer  must  either 
request  this  service  from  the 
transmission  provider  or  make 
alternative  comparable  arrangements  to 
satisfy  its  energy  imbalance  service 
obligation.  DSW  established  guidelines 
for  energy  imbalance  service  as 
deviations  outside  a  3  percent 
bandwidth  (±1.5  percent  hourly 
deviations),  with  a  2  MW  deviation 
minimum.  These  guidelines  are 
consistent  with  FERC  for  this  service. 
DSW  reserves  the  right  to  assess  a 
penalty  applied  against  under-delivery 
(negative  excursion)  greater  than  1.5 
percent  and  occurring  more  than  five 
times  per  month  may  be  assessed  a 
penalty'  charge  of  100  mills/kWh;  e.g., 
the  sixth  time  an  under-deliver}'  occurs 
within  a  month,  the  100  mills/kWh 
charge  will  be  applied. 

Any  over-deliven,'  (positive 
excursion)  will  be  credited  to  the 
customer  for  50  percent  of  the  market 
value  of  the  over-delivery  within  30 
days,  provided  the  over-deliveries  do 
not  impinge  upon  DSW  operations. 
Deviation  accounting  will  be  completed 
monthly  on  an  hour-to-hour  basis.  The 
market  value  determinant  will  be  the 
average  monthly  nonfirm  price  from 
DSW  merchants  operating  within  the 
WALC  control  area. 
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Opera  'ing  Reserves — Spinning  Reserve 
Servic  ? 


Spii^ning 
from 
reque*, 


reserves  are  unavailable 
Vjl^ALC  resources.  DSW,  upon 
,  will  obtain  reserves  on  the  open 
markei  for  the  customer  and  pass 
throug  h  the  cost  of  those  reserves,  plus 
a  10  pi  frcent  administrative  charge. 
Transmission  customers  will  be 
respor  sible  for  the  transmission  service 
to  get  (hese  reserves  to  their  destination. 


Operating  Reserves — Supplemental 
Reserve  Service 

Supplemental  reserves  are 
unavailable  from  WALC  resources. 
DSW,  upon  request,  will  obtain  reserves 
on  the  open  market  for  the  customer  and 
pass  through  the  cost  of  those  reserves, 
plus  a  10  percent  administrative  charge. 
Transmission  customers  will  be 
responsible  for  the  transmission  service 
to  get  these  reserves  to  their  destination. 

Table  2 


Existing  and  Provisional  Rates 

This  rate  order  seeks  to  place  DSVV's 
first  NTS  formula  rates  and  ancillary 
service  formula  rates  for  long-term  sales, 
and  as  such,  no  existing  rates  for 
comparative  purposes  can  be  displayed. 
The  following  table  is  a  summary  of  the 
formula  rates  for  NTS  and  ancillary 
services  and  rates  for  April  1,  1999,  to 
September  30,  1999,  based  on  these 
formulas: 


service  type 


Service  Desciiption 


Formula  rate  with  rate  for  April  1 ,  1 999  to  September  30,  t999, 


Schedi|i 
trol, 


ing,  System  Con- 
Dispatch. 


iiDd 


Reactiv^  Supply  and  Volt- 
age (fontrol. 


Regula'  ion  and  Frequency 
Respsnse. 


Energy 


Imbalance 


Splnninp 
Suppleiiental 


Reserve 

Reserve 


Networf  Integration  Trans- 
mission Sen/ice. 


Required  to  schedule  the  movement 
of  power  through,  out  of,  within,  or 
into  a  control  area. 

Reactive  power  support  provided 
from  generation  facilities  that  is 
necessary  to  maintain  transmission 
voltages  within  acceptable  system 
limits. 

Necessary  for  providing  generation  to 
match  resources  and  loads  on  a 
real-time  continuous  basis.  Rate 
will  be  applied  to  resources  re- 
served for  this  service. 

Provided  when  a  difference  occurs 
between  the  scheduled  and  the  ac- 
tual delivery  of  energy  to  a  load  lo- 
cated within  a  control  area  over  a 
single  hour. 

Needed  to  serve  load  immediately  in 
the  event  of  a  system  contingency. 

Needed  to  serve  load  immediately  in 
the  event  of  a  system  contingency; 
however,  it  is  not  available  imme- 
diately to  serve  load  but,  rather 
within  a  short  period  of  time. 

Transmission  service  based  on  cus- 
tomer's load-ratio  share. 


Included  in  appropriate  transmission  rates.  For  non-transmission  customers, 
rate  per  schedule  per  day  is  between  $34.10  for  existing  schedule  and 
$56.20  for  new  with  intra-bus  schedule  and  SCADA  programming. 

$0.07/kWmonth.  ComlDined  revenue  requirement  for  service/WALC  average 
firm  transmission  reservations,  (includes  electric  service  reservations  and 
network  reservations). 


Not  available  from  DSW  resources.  If  available  on  short-term  it  will  be 
priced  at  the  capacity  rate  of  the  project  supplying  the  service.  If  not 
available,  the  service  will  be  purchased  on  the  open  market  and  the  cost 
passed  to  the  customer  plus  a  1 0  percent  administrative  charge. 

No  charge  for  maintaining  an  energy  imbalance  account.  Under-deliveries 
outside  a  3  percent  bandwidth  with  a  2  MW  deviation  minimum  may  be 
assessed  a  penalty.  Over-deliveries  may  be  credited  50  percent  of  mar- 
ket within  30  days. 

Not  available  from  DSW  resources.  If  requested,  DSW  will  obtain  on  the 
open  market  and  pass  on  cost  plus  a  1 0  percent  administrative  charge. 

Not  available  from  DSW  resources.  If  requested  DSW  will  obtain  on  the 
open  market  and  pass  on  cost  plus  a  1 0  percent  administrative  charge. 


Revenue  Requirement/1 2  x  customer's  load-ratio  share. 
P-DP  =  $23,001,589. 
Intertie  =  $21,943,150. 


Certifi  :ation  of  Rates 

Wes  ern's  Administrator  has  certified 
that  th  ;  DSW  NTS  and  ancillary 
services  formula  rates  placed  into  effect 
on  an  i  nterim  basis  herein  are  the  lowest 
possib  e  consistent  with  sound  business 
princijiles.  The  formula  rates  have  been 
develo  led  in  accordance  with  agency 
admin  strative  policies  and  applicable 
laws. 

Commfents 

Duri  ig  the  public  consultation  and 
conmrnnt  period,  Western  received  19 
writtei  comments  on  the  rate 
adjust!  [lent.  In  addition,  customer 
repres(  ntatives  from  10  organizations 
asked  i  [uestions  during  the  June  30, 
1998. 1  IF  or  commented  during  the  July 
30,  19<i8,  PCF.  All  comments  received 
during  the  consultation  and  comment 
period  were  reviewed  and  considered  in 
prepar  ng  this  rate  order. 


Representatives  from  the  following 
organizations  made  oral  comments 
during  either  the  PIF  or  the  PCF: 

Arizona  Electric  Power  Cooperative,  Arizona 
Arizona  Power  Authority,  Arizona 
Arizona  Public  Service  Company,  Arizona 
Colorado  River  Energy  Distributors 

Association,  Arizona 
Irrigation  &  Electrical  District  Association  of 

Arizona,  and  others 
K.R.  Saline  &  Associates,  Arizona 
Metropolitan  Water  District,  Arizona 
Meyer,  Hendricks,  Phoenix,  Arizona 
Resource  Management  International, 

Phoenix,  Arizona 
Wellton-Mohawk  Irrigation  and  Drainage 

District,  Arizona 

Representatives  from  the  following 
organizations  submitted  written 
comments: 

Aguila  Irrigation  District,  Arizona 
Arizona  Electric  Power  Cooperative,  Arizona 
Arizona  Power  Authority,  Arizona 
Arizona  Public  Service  Company,  Arizona 
Buckeye  Water  Conservation  &  Drainage 
District,  Arizona 


Colorado  River  Commission,  Nevada 
Colorado  River  Energy  Distributors 

Association,  Arizona 
Electrical  District  No.  2,  Pinal  County, 

Arizona 
Electrical  District  No.  3,  Maricopa  County, 

Arizona 
Electrical  District  No.  4,  Pinal  County, 

Arizona 
Electrical  District  No.  6,  Pinal  County, 

Arizona 
Electrical  District  No.  8,  Maricopa  County, 

Arizona 
Harquahala  Valley  Power  District,  Arizona 
Irrigation  &  Electrical  District  Association  of 

Arizona,  and  others 
Maricopa  Water  District,  Arizona 
McMullen  Valley  Water  Conservation  & 

■  Drainage  District,  Arizona 
Metropolitan  Water  District  of  Southern 

California,  California 
Roosevelt  Irrigation  District,  Arizona 
Salt  River  Project,  Arizona 
San  Tan  Irrigation  District,  Arizona 
City  of  Stafford.  Arizona 

The  following  comments  were 
received  during  the  public  comment 
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period.  DSW  paraphrased  and  combined 
comments  when  it  did  not  affect  the 
meaning.  Several  comments  are  outside 
the  scope  of  this  rate  order,  hi  response 
to  these  comments,  DSW  has  either 
indicated  the  proper  forum  for  the 
comment  or  generalized  DSW  policy  for 
clarification.  DSW's  response  follows 
each  comment. 

Network  Integration  Transmission 
Service 

Comment:  Several  commentors  want 
to  know  the  level  of  NTS  that  Western 
expects  to  have  available  in  P-DP  and 
Intertie,  and  if  Western  has  received  any 
requests  for  that  service.  A  commentor 
stated  that  Western  should  offer  NTS. 

Response:  At  the  time  this  rate  order 
was  published,  DSW  had  not  received 
any  requests  for  NTS  and  no  studies 
have  been  done  to  determine 
availability  of  NTS  for  any  customers. 

Comment:  A  commentor  expressed 
concern  about  the  effect  NTS  will  have 
on  dispatch  of  SLCA/IP,  P-DP,  and  BCP 
generation  resources  (e.g.,  redispatch 
obligation  during  a  transmission 
constraint).  A  commentor  requests 
explanation  of  the  process  to  be 
undertaken  when  assessing  NTS,  and  is 
concerned  whether  or  not  Western  will 
consider  potential  legal,  environmental, 
and  operational  issues  related  to 
providing  NTS  as  part  of  the  impact 
study  prepared  for  requests  for  NTS.  A 
commentor  questions  if  the  process  to 
assess  NTS  is  in  a  descriptive  form  and 
can  it  be  accessed  through  the  OASIS. 

Response:  This  question  is  outside  the 
scope  of  this  rate  order  process  because 
it  does  not  speak  to  the  pricing  of  the 
service.  Redispatch  is  discussed  in 
section  HI  of  the  Tariff.  Requests  for 
NTS  will  be  evaluated  on  a  case-by-case 
basis.  The  process  for  this  evaluation  is 
discussed  in  the  Tariff,  which  is 
available  by  hot  links  in  the  OASIS. 
Furthermore,  Western  will  evaluate  its 
ability  to  provide  NTS  under  section  32 
of  the  Tariff  and  will  continue  to  meet 
its  firm  contractual  obligations.  Western 
will  not  enter  into  any  agreements 
which  cause  it  to  operate  outside  its 
operational,  legal,  and  environmental 
parameters. 

Comment:  A  commentor  wants 
clarification  of  how  Western  will 
allocate  the  cost  of  a  load  across  two 
systems  when  the  delivery  is  from  a 
receipt  point  to  a  delivery  point  for  a 
customer  taking  NTS. 

Response:  Each  project  is  treated  as  a 
separate  transmission  system.  A 
customer  requesting  NTS  from  two 
different  transmission  systems,  would 
have  to  make  separate  requests  for  this 
service  from  the  respective  transmission 
system's  provider,  and  each 


transmission  system  would  have  to  be 
evaluated  for  its  capability  to  provide 
network  service.  If  both  transmission 
systems  have  the  availability  to  provide 
NTS,  then  the  transmission  customer 
would  have  to  pay  for  the  network 
service  on  each  of  the  transmission 
systems.  DSW's  NTS  formula  rates  for 
the  P-DP  and  Intertie  transmission 
systems  are  the  same,  but  the  variable 
values  for  annual  revenue  requirement 
and  loads  are  unique  for  each  project. 
Therefore,  a  transmission  customer 
receiving  NTS  on  both  the  P-DP  and 
Intertie  transmission  systems  would 
receive  monthly  charges  from  each 
project  based  on  the  resultant  formula 
calculation  for  each  individual  project. 

Ancillary  Services 

Scheduling,  System  Control,  and 
Dispatch 

Comment:  A  commentor  stated  that 
the  rate  for  scheduling,  system  control, 
and  dispatch  service  is  too  high. 

Response:  Scheduling,  system  control, 
and  dispatch  service  costs  are  included 
in  all  types  of  transmission  service 
provided  by  DSW.  The  formula  rate 
presented  in  this  rate  order  uses  an 
incremental  cost  approach  and  is 
applicable  to  non-transmission 
customers. 

Comment:  A  commentor  believes  that 
using  a  per  schedule  instead  of  a  rate 
based  on  megawatts  discriminates 
against  small  customers  and  is  not 
comparable  to  what  DSW  is  charging 
under  its  bimdled  services  to  its 
statutory  service  customers  since  firm 
customers  are  charged  on  a  per  kilowatt 
basis. 

Response:  DSW's  methodology  for 
developing  a  rate  for  scheduling,  system 
control,  and  dispatch  service  applies 
incremental  cost  recovery  for  services 
supplied  to  non-transmission 
customers.  It  allows  DSW  to 
differentiate  between  requests  that 
require  no  programming  or  intra-bus 
transfers  from  those  that  do.  Ultimately, 
DSW's  intent  is  to  recover  the  costs  for 
providing  the  service.  This  intent  is 
consistent  with  what  DSW  charges 
under  its  bundled  services. 

Reactive  Supply  and  Voltage  Control 

Comment:  A  commentor  does  not 
know  how  Western  will  determine 
power  factor  for  customers  passing 
through  the  system  as  opposed  to 
serving  loads  within  the  control  area. 

Response:  This  comment  is  outside 
the  scope  of  this  rate  order  process. 
However,  the  power  factor  may  be 
measured  at  the  customer's  demarcation 
points  to  the  WALC  control  area 
provided  that  they  can  be  discretely 
identified. 


Regulation 

Comment:  A  commentor  wants  to 
know  how  and  under  what  conditions 
does  Western  expect  to  have  regulation 
service  available  to  offer  on  a  long-term 
and  short-term  basis. 

Response:  This  question  is  outside  the 
scope  of  the  rate  order.  DSW  has  stated 
in  this  rate  order  that  it  does  not  expect 
to  have  regulation  available  for  sale 
from  its  project  generation  on  a  long- 
term  basis.  However,  there  may  be 
short-term,  hourly  regulation  available 
which  would  be  priced  at  the  firm- 
capacity  rate  of  the  project  providing  the 
service. 

Comment:  A  commentor  wants 
clarification  on  how  Western  plans  to 
price  regulation  provided  by  SLCA/IP 
resources  (CRSP  CSC  rate  or  DSW  rate) 
and  to  credit  revenues  to  SLCA/IP 
resources  for  regulation  provided  (CRSP 
CSC  rate  or  DSW  rate). 

Response:  This  comment  is  addressed 
in  the  CRSP  CRC  rate  process.  Initially, 
DSW  proposed  single  control  area  rate 
which  included  SLCA/IP,  P-DP,  and 
BCP  generation  costs.  Since  that  time, 
DSW  has  determined  it  will  apply  the 
firm-capacity  rate  of  the  generation 
project  providing  the  regulation  service. 
If  unavailable.  DSW,  upon  request,  will 
piuchase  this  service  from  the  market, 
plus  a  10  percent  administrative  charge. 

As  approved  by  FERC  at  84  FERC  61 
1  039  in  the  CRSP  CSC  rate  process,  the 
price  for  regulation  will  be  determined 
under  the  SP-FRl  rate  schedule.  The 
rate  schedule  provides  for  CRSP  CSC  to 
"...  obtain  regulation  on  the  open 
market  for  the  customer  and  pass 
through  the  costs,  plus  a  10  percent 
administrative  charge,  if  unavailable 
from  SLCA/IP  resources.  If  available  for 
sale,  the  SLCA/IP  firm-power  capacity 
rate,  currently  in  effect,  will  be 
charged." 

If  a  transmission  customer  purchases 
this  service  from  SLCA/IP  generation, 
those  revenues  will  go  directly  to  the 
Basin  Fund. 

Comment:  A  commentor  expressed  a 
preference  for  regulation  revenue  being 
allocated  to  the  unit  (or  at  least  the 
project)  that  supplies  the  service  rather 
than  having  an  allocation  based  on  the 
installed  capacity.  A  commentor  gave  an 
example  that  if  Hoover  is  providing  the 
regulation,  revenue  should  be  credited 
toward  the  Hoover  project.  Another 
commentor  requests  that  Western 
consider  allocating  the  revenues 
assigned  to  DSW  on  the  same  basis  as 
they  are  allocated  between  DSW  and 
CRSP  CSC,  that  is,  based  on  the  capacity 
used  to  provide  the  service. 

Response:  Western  considered  these 
comments  and  agrees.  Western  has 
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Cow  ment:  A  commentor  expressed 
concer  i  that  it  may  be  risky  for  Western 
to  allo'v  up  to  five  "free"  energy 
imbalance  deviations  based  on 
deviati  on  during  the  most  costly  hours 
of  the  1  nonth. 

Resp  onse:  DSW  has  included  in  its 
energy  imbalance  compensation 
metho<  ology  a  provision  which  allows 
the  trai  ismission  customer  to  exceed  the 
1.5  per:ent  bandwidth  "five  times"  per 
month  without  penalty.  DSW  included 
this  pr(  ivision  in  its  proposed 
methoqology  because  it  believes  it  is  fair 
and  re^onable.  If  DSW  determines  that 
exceeding  the  bandwidth  more  than 
"five  times"  without  penalty  is  not 
reasonable,  it  may  revise  its  rate 
schedule  to  include  a  more  appropriate 
penalt) .  However,  given  that  five  times 
results  in  5  hours  out  of  an  average  of 
730  hoi  irs  in  a  month,  DSW  does  not 
believe  this  is  unreasonable  and  would 
not  result  in  a  significant  risk. 

Comment:  A  commentor  suggests 
Westen  I's  assessment  for  under-delivery 
should  be  based  on  the  greater  of  100 
mills/k  iVh  or  the  real-time  cost  of 
dealing  with  the  imbalance  and  requests 
that  DSW  consider  imposing  a  penalty 
upon  ei  itities  which  continually  under- 
deliver  their  schedule,  even  if  they 
remain  within  the  proposed  1.5  percent 
allowai  ce. 

Respi  mse:  DSW  believes  100  mills/ 
kWh  is  adequate  to  cover  costs.  The 
energy  vill  be  returned  in  addition  to 
the  pen  ilty,  if  DSW  determines  it 
should  36  assessed.  Within  normal 
operations,  it  is  reasonable  to  expect 
some  ax  [lount  of  under-delivery 
through  out  a  month. 

Spinnii  g  and  Supplemental  Reserves 

Comi  wnt:  A  commentor  wants  to 
know  if  Western  intends  to  provide 
short-term  spinning  and  supplemental 
reserve  services.  If  so,  at  what  rate? 

Resp(inse:  DSW  does  not  expect  to 
have  sh  art-term  spinning  and 
suppler  lental  reserve  services.  DSW 
will  offdr  to  purchase  this  service  for  a 
transmi  ssion  customer,  and  pass 
through  the  cost,  plus  a  10  percent 
administrative  charge. 

Comi  lent:  A  commentor  requested 
clarific^ion  that  Western  would  obtain 
only  upon  the  request  of 
fie  customers  and  that  those  costs 
I  e  borne  entirely  by  the 
request!  ng  customers. 


reserves 

speci 

would 


Response:  This  is  correct.  The  costs  to 
the  requesting  customer  will  also 
include  a  10  percent  administrative 
charge. 

General 

Comment:  A  commentor  wants  to 
know  how  Western  will  determine  what 
excess  ancillary  services  are  available 
for  the  market. 

Response:  This  comment  is  outside 
the  scope  of  this  rate  process.  The 
method  for  determining  excess  ancillary 
services  will  be  determined  in  the 
implementation  process. 

Comment:  Several  commentors 
questioned  Western's  ability  to  account 
for  and  properly  allocate  across  the 
DSW  projects  the  costs  incurred  in 
providing  ancillary  services. 

Response:  DSWoelieves  it  has 
allocated  costs  appropriately  among  all 
projects.  Costs  are  in  the  rates  expressed 
as  the  revenue  requirement.  The  method 
for  accounting  for  the  costs  was 
developed  in  an  informal  work  group. 

Comment:  A  commentor  suggests  that 
the  rate  order  should  document 
Western's  limited  ability  to  provide  NTS 
and  ancillary  services  and  reconmiends 
adoption  of  language  previously  stated 
by  CRSP  CSC. 

Response:  Western  recognizes  its 
limited  ability  to  provide  generation- 
related  services  fi-om  all  its  projects,  as 
reflected  in  its  Tariff  which  states, 
"Western  has  marketed  the  maximum 
practical  amount  of  power  from  each  of 
its  projects,  leaving  little  or  no 
flexibility  for  provision  of  additioned 
power  services." 

DSW  recognizes  the  fact  that  it  has 
limited  ability  to  provide  NTS  and 
ancillary  services  and  has  stated  this 
fact  in  this  rate  order.  For  those 
ancillary  services  that  DSW  is  unable  to 
provide  from  its  own  resources,  DSW, 
upon  customer  request,  will  purchase 
the  service  and  pass  through  the  costs 
to  the  customer  plus  a  10  percent 
administrative  charge. 

Comment:  A  commentor  stated 
Western  does  not  have  any  services 
available  because  of  its  legal  and 
statutory  obligations.  Several 
commentors  questioned  Western's 
ability  to  provide  these  services  without 
contracting  away  resoiu-ces  which 
contractually  belong  to  its  statutory 
customers. 

Response:  As  stated  in  Western's 
Tariff,  Western  is,  at  the  request  of  the 
Secretary  of  DOE,  undertaking  to 
comply  with  the  principles  of  FERC 
Order  Nos.  888  and  889  to  the  extent 
consistent  with  applicable  law,  and 
accordingly  will  provide  NTS  and 
ancillary  services  to  the  extent  it  has  the 
capability  to  do  so.  As  stated  in  the 


Tariff,  "Nothing  in  this  tariff  shall  alter, 
amend,  or  abridge  the  statutory  or 
contractual  obligations  of  Western  to 
market  and  deliver  Federal  power 
resources  and  to  repay  the  Federal 
investment  in  such  projects." 

Comment:  A  commentor  wants  to 
Ijiow  what  role  the  current  customers 
will  have  when  applications  for  sei-vices 
are  entertained.  A  commentor  suggests 
Western  adopt  specific  processes  which 
would  include  something  like 
notification  of  current  customers  so  they 
can  protect  their  interests  by  some 
monitoring  function.  A  conmientor 
requests  that  Western  consider  ways  to 
best  use  existing  customer  processes. 

Response:  These  questions  are  outside 
the  scope  of  this  rate  order.  However, 
DSW  will  not  implement  a  new  process 
for  customer  input  on  individual 
requests  for  firm  or  non-firm 
transmission.  DSW  believes  that 
existing  processes  (such  as  Joint 
Planning)  are  still  the  best  mechanisms 
for  continuing  customer 
commimication. 

Comment:  A  commentor  requests 
Western  maintain  a  record  of 
transactions  to  identify  how  the 
ancillary  services  are  identified  and 
provided,  and  how  the  revenues  and 
costs  are  allocated.  A  conmientor 
requests  clarification  on  how  Western 
plans  to  track  the  services  provided  by 
each  office  and  allocate  the  revenues 
appropriately.  Some  recommendations 
made  were  that  Western  adopt  a  process 
which  documents  provider,  cost, 
recipient,  and  revenue  flow,  and  that 
there  be  a  record  that  clearly  identifies 
the  flow  of  these  revenues  into  the  Basin 
Fimd.  Several  commentors  questioned 
Western's  ability  to  properly  allocate 
any  revenues  that  may  be  received  from 
ancillary  service  sales. 

Response:  The  comments  are  outside 
the  scope  of  this  rate  order.  However, 
Western  has  the  ability  and  knowledge 
to  properly  allocate  any  revenues 
received  from  the  sale  of  ancillary 
services  to  the  appropriate  project 
accoimt.  For  each  transaction.  Western's 
financial  records  will  indicate  the  entity 
that  received  the  service,  the  type  of 
service  provided,  the  amount  of 
revenues  received,  and  which  fund 
received  the  revenues.  Western  has 
established  a  separate  code  for  each 
transmission  and  ancillary  service.  The 
flow  of  funds  into  the  Basin  Fund  will 
be  clearly  identified  in  Western's 
financial  records. 

Comment:  A  commentor  requests  that 
Western's  OASIS  postings  and  operating 
procedures  reflect  the  nature  of  \he 
availability  of  services. 

Response:  This  request  is  outside  the 
scope  of  this  rate  order.  However,  the 
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Tariff  outlines  Western's  limited  ability 
to  provide  generation-related  services, 
and  the  Tariff  is  the  governing 
document  under  which  all  OASIS 
transactions  will  be  conducted. 

Comment:  Several  commentors 
questioned  what  policies,  procedures,  or 
guidelines  has  Western  developed  to 
ensure  that  if  these  additional  services 
are  marketed  and  provided  that  they 
will  have  no  adverse  operational  or 
financial  effect  on  CRSP  CSC  customers. 

Response:  This  comment  is  outside 
the  scope  of  this  rate  order.  DS  W  does 
not  anticipate  having  a  substantial 
amount  of  ancillary  service  sales  from 
its  Federal  generation.  Because  Western 
recognizes  this  fact,  and  is  committed  to 
its  statutory  obligations,  Western  has 
included  in  its  Tariff  provisions  for 
purchases  from  other  sources  to  satisfy 
requests  for  specific  ancillary  services. 
DSW  will  continue  to  operate  in  the 
same  manner  as  it  has  in  the  past.  That 
is,  it  will  continue  to  meet  its  firm- 
power  obligations  and  its  firm- 
transmission  obligations,  all  within 
allowable  operational  constraints.  DSW 
will  continue  to  review  individual 
requests  taking  these  factors  into 
consideration.  Western  will  also 
continue  to  not  make  any  sales  of 
generation-related  services  from  the 
Federal  generators  if  it  does  not  have  the 
capability  to  do  so. 

Western  will  identify  and  track 
services  provided  by  SLCA/IP  and 
ensure  that  SLCA/IP  is  being 
compensated  for  those  services 
appropriately. 

Comment:  A  commentor  wants  to 
know  the  revenue  potential  and 
overhead  incurred  if  Western  segregates 
the  merchant  function. 

Response:  This  comment  is  outside 
the  scope  of  the  rate  order  because,  the 
rate  proposal  does  not  include  merchant 
function  costs.  It  is  unknown  at  this 
time  what  costs  may  be  incurred  for 
overhead  or  what  revenue  potential 
exists  if  Western  should  separate  the 
function. 

Comment:  A  commentor  observed 
that  many  questions  and  comments  at 
both  the  PIF  and  PCF  were  about  the 
marketing  of  services,  eind  not  the 
pricing.  A  commentor  requests  Western 
address  the  questions  related  to 
marketing  and  marketing  activities.  A 
commentor  recognizes  that  many  of  the 
questions  will  not  be  answered  in  final 
decision  on  rates. 

Response:  Western  agrees  that  many 
comments  are  outside  the  subject  of  this 
rate  order  but  DSW  has,  when  possible, 
addressed  those  questions  and 
comments  which  relate  to  the  marketing 
of  NTS  and  ancillary  services.  Those 
questions  or  comments  which  were  not 


addressed  will  be  resolved  as  Western 
implements  its  Tariff,  within  the  limits 
of  its  marketing  plan. 

Comment:  A  commentor  noted  that 
the  revenue  stream  from  NTS  and 
ancillary  services  seem  to  apply  to  a 
revenue  requirement  which  is  already 
being  covered  by  existing  DSW 
customers  and  appears  to  be  profitable. 

Response:  For  the  immediate  future, 
these  revenue  streams  were  not 
included  in  the  rate  study  projections. 
However  at  the  end  of  each  year,  money 
from  NTS  and  ancillary  services  will  be 
included  as  "other  revenue"  in  the  PRS, 
thus  offsetting  the  revenue  requirement. 

Comment:  A  commentor  requests  that 
DSW  take  into  consideration  the 
importance  of  looking  at  current 
commitments,  and  statutory  obligations 
under  existing  arrangements  to 
understand  Western's  ability  to  provide 
the  proposed  services. 

Response:  This  rate  order  presents  a 
methodology  for  determining  rates  for 
each  service  if  it  were  to  be  sold.  As  part 
of  implementing  Western's  Tariff,  it  will 
be  determined  if  resources  exist  to 
supply  any  individual  request.  All 
requests  will  be  looked  at  thoroughly  to 
determine  viability  in  a  manner  not 
detrimental  to  present  commitments. 

Comment:  A  commentor  questions 
Western's  ability  to  provide  NTS  since 
Western  would  have  to  integrate  loads 
and  other  generators  into  its  control 
area,  causing  a  change  in  the  operation 
of  its  generators.  A  commentor  asserts 
that  integration  would  result  in  the 
violation  of  a  generation  project's 
environmental  assessment  and 
marketing  plan,  and  that  a  change  in  the 
operations  has  not  been  studied  in  any 
of  Western's  marketing  plans.  As  a 
result,  the  commentor  requests  Western 
state  clearly  in  its  documentation  that  it 
cannot  provide  NTS  or  ancillary 
services.  A  commentor  expressed 
similar  concerns.  A  commentor  is 
concerned  about  any  additional 
marketing  by  Western  of  generation- 
related  services  because  of  the  potential 
increase  and  magnitude  of  violations  of 
operating  criteria  established  for  Glen 
Canyon  Dam.  A  commentor  is 
concerned  that  Western  has  some 
unique  obligations  and  legal 
requirements,  particularly  related  to 
operations  at  Glen  Canyon  Dam,  that  the 
commentor  wants  to  ensure  are  not 
impinged  upon. 

Response:  Western  has  committed  to 
providing  NTS,  to  the  extent  it  has  the 
capability  to  do  so.  When  an  application 
for  NTS  is  received  by  Western,  Western 
must  evaluate  its  ability  to  provide  the 
service  considering  existing  contractual 
firm  obligations. 


The  CRSP  CSC,  in  its  Notice  of  Rate 
Order,  stated,  "Western  has  allocated 
most  of  its  SLCA/IP  power  resources  to 
preference  entities  under  long-term 
commitments.  Western  will  determine  if 
any  of  its  SLCA/IP  resources  are 
available  to  provide  the  ancillary  service 
requested  at  the  time  of  the  request.  U 
Western  does  not  have  the  resources 
available  from  the  SLCA/IP,  the  CRSP 
CSC  will  offer  to  purchase  the  resource 
from  the  open  market  or  from  a  control 
area  operator,  and  pass  the  cost  through 
to  the  customer."  Since  Glen  Canyon 
Dam  is  a  large  component  of  SLCA/IP, 
no  additional  sales  of  generation-related 
services  will  be  made  from  Glen  Canyon 
Dam  if  the  resources  are  not  available. 

Operational  constraints  at  Glen 
Canyon  Dam  will  not  be  violated  to 
provide  sales  of  ancillary  or 
transmission  services.  DSW  and 
Reclamation  ensure  that  operational 
constraints  are  adhered  to  and  when 
resources  are  required  beyond  the 
operational  capability  of  those  facilities, 
purchases  of  supplemental  resources  are 
made  by  Western.  In  recognition  of  the 
resource  limitations  and  restrictions  of 
the  generation  facilities.  Western 
included  a  provision  in  its  Tariff,  that 
provides  Western  the  option  to  purchase 
ancillary  services  and  pass  through  the 
cost  to  the  transmission  customer. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  proposed  rule  is 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  there  is  a  legal  requirement 
to  issue  a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis  since  it  is 
a  rulemaking  of  particular  applicability 
involving  rates  or  services  applicable  to 
public  property. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1 969,  42 
U.S.C.  4321.  et  seq.:  Council  On 
Environmental  Quality  Regulations,  40 
CFR  parts  1 500-1 508;'and  DOE  NEPA 
Regulations,  10  CFR  part  1021.  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  of  an  environmental 
impact  statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
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clearai  ce  of  this  notice  by  the  Office  of 
Manag  jment  and  Budget  is  required. 

Submi  tsion  to  Federal  Energy 
Regula  tory  Commission 

The  ormula  rates  herein  confirmed, 
approved,  and  placed  into  effect  on  an 
interin  basis,  together  with  supporting 
documsnts,  will  be  submitted  to  FERC 
for  con  Srmation  and  approval  on  a  final 
basis. 

Order 

hi  vi  ;w  of  the  foregoing  and  pursuant 
to  the  i  uthority  vested  in  me  as  the 

of  Energy,  I  confirm,  approve, 
ce  into  effect  on  an  interim  basis, 
April  1,  1999,  formula  rates  for 
transmission  and  ancillary  services 

late  Schedules  DSW-SDl,  DSW- 
-FRl,  DSW-EIl,  DSW-SPRl, 
$UR1,  PD-NTSl,  and  INT-NTSl. 
schedules  shall  remain  in  effect 
ihterim  basis,  pending  FERC 
confim  lation  and  approval  of  them  or 
substitute  formula  rates  on  a  final  basis 
March  31,  2004. 


Secreta  ry 
and  phi 
effect  i\  e 


under 
RSl.E 
DSW- 
The 


rats 


on  an 


througl  I 


April  29,  1999. 


Dated 
Bill  Rid  lardson 
Secretai  y. 

Rate  Schedule  DSW-SDl;  Schedule  1 
Tariff-  -Scheduling,  System  Control, 
and  Dii  patch  Service 

Effecth  e 

The 
period 


to 


irst  day  of  the  first  full  billing 
)eginning  on  or  after  April  1 , 
1999,  t]  irough  March  31,  2004. 

Applici  \ble 

This  service  is  required  to  schedule 
the  mo'  'ement  of  power  through,  out  of, 
within,  or  into  the  Western  Area  Lower 
Colorac  o  control  area  (WALC).  The 
charges  for  scheduling,  system  control, 
and  dispatch  service  are  to  be  based  on 


the  rate 


rate  use  d  to  calculate  the  charges  for 
service  under  this  schedule  was 
promul  ;ated  and  may  be  modified 
pursuai  it  to  applicable  Federal  laws, 
regulati  ans,  and  policies. 

This  ormula  rate  is  applicable  to 
transac  ions  with  entities  not  taking 
transmi  ssion  service  in  WALC.  Charges 


referred  to  below.  The  formula 


for  scheduling,  system  control,  and 
dispatch  service  are  included  in  the 
transmission  rate.  The  Desert  Southwest 
Customer  Service  Region's  charges  for 
scheduling,  system  control,  and 
dispatch  service  may  be  modified  upon 
written  notice  to  the  customer  and  any 
change  to  the  charges  for  the  service 
shall  be  as  set  forth  in  a  revision  to  this 
rate  schedule  promulgated  pursuant  to 
applicable  Federal  laws,  regulations, 
and  policies  and  made  part  of  the 
applicable  service  agreement. 

Formula  Rate 

Cost  per  schedule  =  annual  capital 
costs  per  schedule  +  (hourly  labor  rate 
X  avg  time  to  execute  schedule). 

Rate 

The  rates  charged  for  the  scheduling, 
system  control,  and  dispatch  service  are 
contingent  on  the  type  of  service 
required.  The  maximum  rates  that  can 
be  charged  for  the  various  schedule 
types  are  shown  in  the  table  below: 


Schedule  Type 

Maximum 
cost($) 
per  sched- 
ule per  day 

Existing  schedule,  requires  no 
SCADA  programming  or  intra- 
bus  transfer'  

34.10 

New  schedule,  requires  SCADA 
programming,  no  intra-bus 
transfer 

Existing  schedule,  requires  no 
SCADA  programming,  re- 
quires intra-bus  transfer 

37.50 
46  85 

New  schedule,  requires  SCADA 
programming,  and  intra-bus 
transfer 

56.201 

'  Multiple  exchange  of  ownership  in  an  inter- 
change schedule  is  known  as  intra-bus  trans- 
fer schedule. 

The  above  rates  are  based  on  FY  1997 
financial  and  load  data,  and  will  be  in 
effect  April  1,  1999,  through  September 
30,  1999.  Based  on  updated  financial 
and  load  data,  a  recalculated  rate  will  go 
into  effect  on  October  1  of  each  year 
during  the  effective  rate  period. 


Rate  Schedule  DSW-RSl;  Schedule  2  to 
Tariff — Reactive  Supply  and  Voltage 
Control  From  Generation  Sources 
Service 

Ejfective 

The  first  day  of  the  first  full  billing 
period  begiiming  on  or  after  April  1, 
1999,  through  March  31,  2004. 

Applicable 

In  order  to  maintain  transmission 
voltages  on  all  transmission  facilities 
within  acceptable  limits,  generation 
facilities  under  the  control  of  the 
Western  Area  Lower  Colorado  control 
area  (WALC)  are  operated  to  produce  or 
absorb  reactive  power.  Thus,  reactive 
supply  and  voltage  control  ft'om 
generation  sources  service  (VAR 
Support)  must  be  provided  for  each 
transaction  on  the  transmission 
provider's  transmission  facilities. 
Generation  sources  under  WALC  are  the 
Parker-Davis  Project,  the  Boulder 
Canyon  Project  and  the  Salt  Lake  City 
Area/Integrated  Projects.  This  service  is 
required  to  be  offered  to  the 
transmission  customer  by  the 
transmission  provider  in  order  to 
maintain  transmission  voltages  on  the 
transmission  provider's  transmission 
facilities  within  acceptable  limits. 

The  customer  must  purchase  this 
service  from  the  WALC  operator.  The 
charges  for  such  service  will  be  based 
upon  the  rate  referred  to  below. 

The  formula  rate  used  to  calculate  the 
charges  for  service  under  this  schedule 
was  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies.  The  Desert 
Southwest  Customer  Service  Region 
(DSW)  charges  for  VAR  Support  may  be 
modified  upon  written  notice  to  the 
customer.  Any  change  to  the  charges  for 
VAR  Support  shall  be  as  set  forth  in  a 
revision  to  this  rate  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  service 
agreement.  DSW  shall  charge  the 
customer  in  accordance  with  the  rate 
then  in  effect. 

Formula  Rate 


WAR%^^      _  Total  Annual  Combined  Revenue  Requirement  for  Service  (TACRRS) 
Rate  WALC  Transmission  Reservations 


WALC  Transmission  Reservations  =         ^T^'^^e  Ann  power  allocation  transmission 


reservations  +  average  firm  transmission  reservations. 
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TACRRS  is  determined  by  combining, 
for  each  generation  project,  the  product 
of  the  percentage  of  resource  capability 
used  for  reactive  supply  and  the  total 
generation  projects  revenue 
requirement. 

Rate 

The  rate  to  be  in  effect  April  1,  1999, 
through  September  30,  1999,  is: 
Monthly:  $0.07/kWmonth. 
Weekly:  $0.02/kWweek. 
Daily:  $0.00237/kWday. 
Hourly:  0.0986  mills/kWh. 

This  rate  is  based  on  the  above 
formula  and  on  FY  97  financial  and  load 
data.  Based  on  updated  financial  and 
load  data,  a  recalculated  rate  will  go 
into  effect  on  October  1  of  each  year 
during  the  effective  rate  period. 

Rate  Schedule  DSW-FRl;  Schedule  3  to 
TarifiF — Regulation  and  Frequency 
Response  Service 

Effective: 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  April  1, 
1999,  through  March  31,  2004. 

Applicable 

Regulation  and  frequency  response 
service  (Regulation)  is  necessary  to 
provide  for  the  continuous  balancing  of 
resources,  generation,  and  interchange, 
with  load  and  for  maintaining 
scheduled  interconnection  frequency  at 
sixty  cycles  per  second  (60  Hz). 
Regulation  is  accomplished  by 
committing  on-line  generation  whose 
output  is  raised  or  lowered, 
predominantly  through  the  use  of 
automatic  generating  control  equipment, 
as  necessary  to  follow  the  moment-by- 
moment  changes  in  load.  The  obligation 
to  maintain  this  balance  between 
resources  and  load  lies  with  the 
transmission  provider.  The  transmission 
customers  and  customers  on  others' 
transmission  systems  within  WALC 
must  either  purchase  this  service  from 
WALC  or  make  alternative  comparable 
arrangements  to  satisfy  its  Regulation 
obligation.  The  charges  for  Regulation 
are  referred  to  below.  The  amount  of 
Regulation  will  be  set  forth  in  the 
service  agreement. 

The  formula  rate  used  to  calculate  the 
charges  for  service  under  this  schedule 
was  promulgated  and  may  be  modified 
pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  Desert  Southwest  Customer 
Service  Region's  (DSW)  charges  for 
Regulation  may  be  modified  upon 
written  notice  to  the  Customer.  Any 
change  to  the  Regulation  charges  shall 
be  as  set  forth  in  a  revision  to  this  rate 
schedule  promulgated  pursuant  to 


applicable  Federal  laws,  regulations, 
and  policies  and  made  part  of  the 
applicable  service  agreement.  DSW  shall 
charge  the  customer  in  accordance  with 
the  rate  then  in  effect. 

Formula  Rate: 

Regulation  will  not  be  available  on  a 
long-term  basis  from  DSW  resources.  If 
this  service  is  requested,  and  DSW 
determines  that  it  is  available  on  a 
short-term  basis,  it  will  be  priced  at  the 
firm-capacity  rate  in  effect  for  the 
generation  project  supplying  the  service. 
Otherwise,  DSW,  upon  request,  will 
obtain  Regulation  on  the  open  market 
for  the  customer  and  pass  through  the 
cost,  plus  a  10  percent  administrative 
charge. 

Rate 

DSW  Regulation  Rate  =  market  price  + 

10  percent 
OR 
=Capacity  Rate  of  Generation  Project 

Supplying  Service  (depending  upon 

availability) 

The  effective  firm-capacity  rate  for 
Parker-Davis  Project  is  found  under  rate 
schedule  PD-F6.  For  Boulder  Canyon 
Project,  the  effective  firm-capacity  rate 
is  found  under  BCP-F5.  For  Salt  Lake 
City  Area/Integrated  Projects,  the 
effective  firm-capacity  rate  is  found 
under  rate  schedule  SP-FRl. 

Rate  Schedule  DSW-EIl;  Schedule  4  to 
Tariff— Energy  Imbalance  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  April  1 , 
1999,  through  March  31,  2004. 

Applicable 

Energy  imbalance  service  is  provided 
when  a  difference  occurs  between  the 
scheduled  and  the  actual  delivery  of 
energy  to  a  load  located  within  the 
Western  Area  Lower  Colorado  control 
area  (WALC)  over  a  single  hour.  The 
transmission  customer  and  customers 
on  others'  transmission  system  within 
WALC  must  either  obtain  this  service 
from  WALC  or  make  alternative 
comparable  arrangements  to  satisfy  its 
energy  imbalance  service  obligation. 

The  WALC  shall  establish  a  deviation 
band  width  of  ±1.5  percent  (with  a 
minimum  of  2  MW)  of  the  scheduled 
transaction  to  be  applied  hourly  to  any 
energy  imbalance  that  occurs  as  a  result 
of  the  customer's  scheduled 
transaction(s).  Deviation  accounting  will 
be  completed  monthly  on  an  hour-to- 
hour  basis. 

The  formula  rate  used  to  calculate  the 
charges  for  service  under  this  schedule 
was  promulgated  and  may  be  modified 


pursuant  to  applicable  Federal  laws, 
regulations,  and  policies. 

The  energy  imoalance  service 
compensation  may  be  modified  upon 
written  notice  to  the  customer.  Any 
change  to  the  customer  compensation 
for  energj'  imbalance  service  shall  be  as 
set  forth  in  a  revision  to  this  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  service 
agreement.  The  Desert  Southwest 
Customer  Service  Region  (DSW)  shall 
charge  the  customer  in  accordance  with 
the  rate  then  in  effect. 

Formula  Rate 

For  negative  excursions  (under- 
deliveries) outside  the  bandwidth  and 
occurring  more  than  five  times  per 
month,  DSW  reserves  the  right  to  assess 
a  penalty  charge  of  100  mills/kWh. 

For  positive  excursions  (over- 
deliveries)  outside  the  bandwidth,  the 
customer  will  be  credited  on  the 
customer's  bill,  lagged  by  1  month.  The 
credit  will  be  50  percent  of  the  market 
value  of  the  over-delivery,  provided  the 
over-deliveries  do  not  impinge  upon 
WALC  operations.  For  example,  during 
times  of  high  water  or  operating 
constraints,  DSW  reserves  the  right  to 
eliminate  credits  for  over-deliveries. 

Rate 

The  bandwidth  in  effect  is  3  percent 
(±1.5  percent  hourly  deviation)  with  a  2 
MW  deviation  minimum. 

Rate  Schedule  DSW-SPRl;  Schedule  5 
to  Tariff — Operating  Reserve — Spinning 
Reserve  Service 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  April  1, 
1999,  through  March  31.  2004. 

Applicable 

Spinning  reserve  service  (Reserves)  is 
needed  to  serve  load  immediately  in  the 
event  of  a  system  contingency.  Reserves 
may  be  provided  by  generating  units 
that  are  on-line  and  loaded  at  less  than 
maximum  output.  The  transmission 
customer  must  either  purchase  this 
service  from  the  Western  Area  Lower 
Colorado  control  area  (WALC),  or  make 
alternative  comparable  arrangements  to 
satisfy  its  Reserves  requirements.  The 
charges  for  Reserves  are  referred  to 
below.  The  amount  of  Reserves  will  be 
set  forth  in  the  service  agreement. 

Formula  Rate 

No  long-term  Reserves  are  available 
from  WALC  resources.  The  Deseil 
Southwest  Customer  Service  Region, 
upon  request,  will  obtain  the  Reserves 
on  the  open  market  for  the  customer  and 
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pass  tl  irough  the  cost,  plus  a  10  percent 
admin  istrative  charge. 

Rate 

Cost  f«  ir  Reserves  =  market  price  +  10 
p«  rcent. 

Rate  S  chedule  PD-NTSl;  Attachment 
H-1  to  Tariff — Schedule  of  Rate  for 
Netwo  rk  Integration  Transmission 
Servic  s  on  the  Parker-Davis  Project 

Effect!  ve 

The  first  day  of  the  firjt  full  billing 
period  beginning  on  or  after  April  1 , 
1999,  hrough  March  31,  2004. 

Applk  able 


compe  nsate 


The 
om| 
each 
trans 
the  applicable 


nio 


transit  ission 


Transqii 

annua 

below 

revenue 

the  c 

schediil 

modi 

laws 

The 
Servicfe 
charges 
the 
to  the 
custonier 
in  a  revision 
promu  gated 
Federajl 
and  m 
agreenient 
transm  ission 
tlie 


fied 

IBl 


transmission  i 


transmission  customer  shall 
the  Parker-Davis  Project 
nth  for  network  integration 
service  (NTS)  pursuant  to 
Network  Integration 
ission  Service  Agreement  and 
revenue  requirement  referred  to 
The  formula  for  the  annual 
requirement  used  to  calculate 
jes  for  this  service  imder  this 
e  was  promulgated  and  may  be 

pursuant  to  applicable  Federal 
gulations,  and  policies. 

Desert  Southwest  Customer 
Region  (DSW)  may  modify  the 
for  NTS  upon  written  notice  to 
customer.  Any  change 
;harges  to  the  transmission 
for  NTS  shall  be  as  set  forth 
to  this  i:3te  schedule 
pursuant  to  applicable 
laws,  regulations,  and  policies 
ide  part  of  the  applicable  service 
DSW  shall  charge  the 
customer  in  accordance 
revenue  requirement  then  in 


with 
effect. 

FonnuJa  Rate 

Month  ,y  Charge  =  Transmission 
Cx  stomer's  Load-Ratio  Share  x 
(Rsvenue  Requirementyi2) 

Rate 

The 
requirement 
for  FY 
is 

financ 
revenue 
on 


Drojected  annual  revenue 

allocated  to  transmission 
1999  for  the  Parker-Davis  Project 
$23,001,589.  Based  on  updated 

al  and  load  data,  a  recalculated 
requirement  will  go  into  effect 
Oct  ober  1  of  each  year  diuing  the 
effective  rate  schedule  period. 


Rate  Schedule  INT-NTSl;  Attachment 
H-2  to  Tariff— Schedule  of  Rate  for 
Network  Integration  Transmission 
Service  on  the  Pacific  Northwest-Pacific 
Southwest  Intertie  Project 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  April  1 , 
1999,  through  March  31,  2004. 

Applicable 

The  transmission  customer  shall 
compensate  the  Pacific  Northwest- 
Pacific  Southwest  Intertie  Project 
(Intertie)  each  month  for  network 
transmission  service  (NTS)  pursuant  to 
the  applicable  Network  Integration 
Transmission  Service  Agreement  and 
annual  revenue  requirement  referred  to 
below.  The  formula  for  the  annual 
revenue  requirement  used  to  calculate 
the  charges  for  this  service  imder  this 
schedule  was  promulgated  and  may  be 
modified  pursuant  to  applicable  Federal 
laws,  regulations,  and  policies. 

The  Desert  Southwest  Customer 
Service  Region  (DSW)  may  modify  the 
charges  for  NTS  upon  written  notice  to 
the  transmission  customer.  Any  change 
to  the  charges  to  the  transmission 
customer  for  NTS  shall  be  as  set  forth 
in  a  revision  to  this  rate  schedule 
promulgated  piusuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  service 
agreement.  DSW  shall  charge  the 
transmission  customer  in  accordance 
with  the  revenue  requirement  then  in 
effect. 

Formula  Rate 

Monthly  Charge  =  Transmission 
Customer's  Load-Ratio  Share  x 
(Revenue  Requirement/ 12) 

Rate 

The  projected  annual  revenue 
requirement  for  FY  1999  for  the  Pacific 
Northwest-Pacific  Southwest  Intertie 
Project  is  $21,943,150.  Based  on 
updated  financial  and  load  data,  a 
recalculated  revenue  requirement  will 
go  into  effect  on  October  1  of  each  year 
during  the  effective  rate  schedule 
period. 

[FR  Doc.  99-11864  Filed  5-10-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6339-8] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request,  NSPS  for 
VOC  Equipment  Leaks  in  the  Synthetic 
Organic  Chemical  Industry  (SOCMI) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.),  this  document  announces 
that  the  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval:  NSPS  for  VOC 
Equipment  Leaks  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI).  OMB  Control  number 
2060-0012,  expiration  7/31/99.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  June  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  E-Mail  at 
Farmer.Sandy@epamail.epa.gov  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  0662.06. 
SUPPLEMENTARY  INFORMATION: 

Title:  NSPS — Equipment  Leaks  of 
VOC  in  the  Synthetic  Organic  Chemical 
Manufacturing.  OMB  Control  No.  2060- 
0012;  EPA  ICR  No.  0662.06.  Expiration 
date  7/31/99.This  is  a  request  for  an 
extension  of  a  currently  approved 
collection. 

Abstract:  This  ICR  contains  record 
keeping  and  reporting  requirements  that 
are  mandatory  for  compliance  with  40 
CFR  part  60.480,  subpart  W,  VOC 
Equipment  Leaks  in  SOCMI.  This 
information  is  used  by  the  Agency  to 
identify  sources  subject  to  the  standards 
and  to  insure  that  the  best  demonstrated 
technology  is  being  properly  applied. 
The  standards  require  periodic 
recordkeeping  to  document  process 
information  relating  to  the  sources' 
ability  to  identify  and  eliminate  leaking 
equipment.  The  standards  apply  to 
specific  pieces  of  equipment  contained 
within  a  process  unit  in  the  SOCMI, 
including  pumps  in  light  liquid  service; 
compressors;  pressure  relief  devices  in 
gas/vapor,  light  liquid  or  heavy  liquid 
service;  sampling  connection  systems; 
open-ended  valves  or  lines;  valves  in 
gas/vapor  and  light  liquid  service; 
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pumps  and  valves  in  heavy  liquid 
service;  and  flanges  and  other 
connectors. 

In  the  Administrator's  opinion,  VOC 
emissions  from  equipment  leaks  in  the 
SOCMI  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Therefore,  New  Source 
Performance  Standards  have  been 
promulgated  for  this  source  category  as 
required  under  section  111  of  the  Clean 
Air  Act. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one  time  only  reports: 
notification  of  the  date  of  construction 
or  reconstruction,  notification  of  the 
anticipated  and  actual  date  of  startup, 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  emission  rate  of 
any  air  pollutant  to  which  the  standard 
applies,  and  the  unit  identification  and 
number  of  components  subject  to  the 
standards.  All  semiaimual  reports  are  to 
include:  process  unit  identification, 
number  of  components  leaking  and  not 
repaired,  dates  of  process  unit 
shutdowns,  and  the  revisions  to  items 
submitted  in  the  initial  semiannual 
report.  The  source  is  also  required  to 
notify  the  Administrator  of  the  election 
to  use  an  alternative  standard  for  valves 
ninety  days  before  implementing  the 
provision. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  and  48  CFR  Chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  01/05/ 
99  (64  FR  499).  No  comments  were 
received. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  60  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 


technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  operators  in  the  Synthetic 
Organic  Chemicals  Manufacturing 
Industry. 

Estimated  No.  of  Respondents:  3228. 

Frequency  of  Response:  Semiannual. 

Estimated  Total  Annual  Burden  on 
Respondents:  302,881  hoiu-s. 

Estimated  Total  Annualized  Capital 
and  0&-M  Costs:  $1,223,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0662.06  and 
OMB  Control  No.  2060-0012  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Enviromnental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW, 

Washington,  DC  20460;  and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  May  5,  1999. 
Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 

Division. 

[FR  Doc.  99-11832  Filed  5-10-99;  8:45  am) 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6340-2] 

Acid  Rain  Provisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  today  announces  the 
allocation  of  allowances  to  small  diesel 
refineries  for  desulfurization  of  fuel 
diuing  1998.  The  eligibility  for  and 
calculation  of  allowances  to  small  diesel 
refineries  is  in  accordance  with  section 
410(h)  of  the  Clean  Air  Act, 
implemented  at  40  CFR  part  73,  subpart 
G. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenon  Smith,  EPA  Acid  Rain  Division 
(6204J),  401  M  St.,  SW,  Washington  DC; 
telephone  (202)  564-9164 

SUPPLEMENTARY  INFORMATION: 

EPA's  Acid  Rain  Program  was 
established  by  Title  IV  of  the  Clean  Air 
Act  Amendments  of  1990  (CAAA)  to 
reduce  acid  rain  in  the  continental 
United  States.  The  Acid  Rain  Program 
will  achieve  a  50  percent  reduction  in 
sulfur  dioxide  (SOj)  emissions  from 
utility  units.  The  SO;  reduction  program 
is  a  flexible  market-based  approach  to 
environmental  management.  As  part  of 
this  approach,  EPA  allocates 
"allowances"  to  affected  utility  units. 
Each  allowance  is  a  limited 
authorization  to  emit  up  to  one  ton  of 
SO2.  At  the  end  of  each  calendar  year, 
each  unit  must  hold  allowances  in  an 
amoimt  equal  to  or  greater  than  its  SO2 
emissions  for  the  year.  Allowances  may 
be  bought,  sold,  or  transferred  between 
utilities  and  other  interested  parties. 
Those  units  whose  aimual  emissions  are 
likely  to  exceed  their  allocations  may 
install  control  technologies  or  switch  to 
cleaner  fuels  to  reduce  SO2  emissions  or 
obtain  additional  allowances. 

Section  410(h)  of  the  Clean  Air  Act 
provides  allowances  for  small  diesel 
refineries  that  desidfurize  diesel  fuel 
from  October  1,  1993  through  December 
31,  1999.  Small  refineries  are  not 
otherwise  affected  by  the  Acid  Rain 
Program  and  do  not  need  the  allowances 
to  comply  with  any  provision  of  the 
Clean  Air  Act.  Thus,  the  allowances 
serve  as  a  financial  benefit  to  small 
diesel  refineries  desulfurizing  diesel 
hiel. 

The  following  table  lists  the 
allowances  allocated  to  eligible  small 
diesel  refineries  for  desulfurization  in 
1998.  A  total  of  25,617  allowances  are 
allocated  to  16  refiners.  These 
allowances  have  a  compliance  year  of 
1999. 


Refiner 


Refinery  name  or  location 


Allocation 


Big  West  Oil 

Cenex  , 

Frontier  , 

Giant 


Golden  Bear 


Flying  J,  Utah 

Laurel,  Montana 

Cheyenne,  Wyoming 

Giant  

Ciniza,  New  Mexico  .. 
Oildale,  Callfomla  


1,500 
1,500 
1,500 
1,350 
1,475 
142 
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Refiner 


Holly 


Hunt  . 
Inland 
Kem  . 
La  Gloria 
Lion  .. 
Pennzoil 


Pride  ... 
Sinclair 


U.S.  Oil  !■  Refining 
Wyomind  Refining 


Refinery  name  or  location 

Lea,  New  Mexico 

Navajo,  New  Mexico 

Montana  

Tuscaloosa,  Alabama  

Woods  Cross.  Utah  

Bakersfield,  California 

Tyler.  Texas  

El  Dorado,  Arkansas 

Atlas 

Rasville 

Abilene,  Texas 

Little  America,  Wyoming 

Sinclair,  Wyoming  

Tulsa,  Oklahoma 

Tacoma,  Washington 

New  Castle,  Wyoming  


Allocation 


1.500 

500 

289 

1,386 

564 

1,500 

1,500 

1,500 

1,500 

470 

238 

1,500 

1,500 

1,500 

1,056 

647 


Requests  for  allowances  for 
desulfu|ization  during  1999  are  due  no 
later  th^n  April  1,  2000.  Allowances 
allocated  in  2000  will  have  a 
complii  nee  year  of  2000. 

Dated:  April  28,  1999. 
Brian  J. !  McLean, 


Director, 
(FR  Doc. 


Acid  Rain  Division. 

99-11830  Filed  5-10-99;  8:45  am] 


BILLING  C  )0E  6S6&-6<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-eaiMV-S] 

Clean  Air  Act  Operating  Permit 
Progra«i;  Petition  for  Objection  to 
State  0|}erating  Permit  for  Roosevelt 
Regional  Landfill  Regional  Disposal 
Company,  Klickitat  County, 
Washington 

AGENCY ;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  order  on  petition 
to  objec  t  to  state  operating  permit. 


SUMMAf;  Y:  Pursuant  to  Clean  Air  Act 
section  1505(b)(2)  and  40  CFR  70.8(d), 
the  EPA  Administrator  is  hereby 
denjdng  a  petition  to  object  to  a  state 
operatii^g  permit  issued  by  the 
Washington  Department  of  Ecology  to 
Roosevelt  Regional  Landfill,  Regional 
Disposal  Company,  Klickitat  County, 
Washington.  This  order  constitutes  final 
action  on  the  petition  submitted  by  TPS 
Technoiogies,  Inc.  Piu-suant  to  section 
505(b)(:  I)  of  the  Clean  Air  Act  ("Act"), 
petitioi  er  may  seek  judicial  review  in 
the  Uni  led  States  Court  of  Appeals  for 
the  appropriate  circuit  within  60  days  of 
this  de<  ision  under  section  307  of  the 
Act. 

ADDRE^ES:  Copies  of  the  final  order,  the 
petitioil  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
followi  ig  location:  Environmental 


Protection  Agency,  Region  X,  Office  of 
Air  Quality,  1200  Sixth  Avenue,  Seattle, 
Washington,  98101.  The  final  order  is 
also  available  electronically  at  the 
following  address:  http://www.epa.gov/ 
ttn/oarpg/t5sn.html 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Waddell,  Office  of  Air 
Quality,  EPA  Region  X,  telephone  (206) 
553-4303,  e-mail 

waddell.elizabeth@epa.gov.  Interested 
parties  may  also  contact  the  Washington 
Department  of  Ecology,  Central  Regional 
Office,  15  West  Yakima,  Suite  200, 
Yakima,  Washington  98902-3401. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  affords  EPA  the  opportimity  for 
a  45-day  period  to  review,  and  object  to 
as  appropriate,  operating  permits 
proposed  by  State  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administrator  within  60  days  after 
the  expiration  of  this  review  period  to 
object  to  State  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  State,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

TPS  Technologies,  Inc.  submitted  a 
petition  to  the  Administrator  on 
February  26,  1999,  seeking  EPA's 
objection  to  the  operating  permit  issued 
to  Roosevelt  Regional  Landfill,  Regional 
Disposal  Company.  The  petitioner 
maintains  that  the  Roosevelt  Landfill 
operating  permit  is  inconsistent  with 
the  Act  because  the  permit  fails  to:  (1) 
Adequately  identify  all  emissions  units 
at  this  municipal  solid  waste  landfill; 
(2)  adequately  calculate  emissions  of 
volatile  organic  compounds  ft'om  the 
handling  of  petroleum  contaminated 


soil  and  the  use  of  such  soil  as  daily 
cover;  (3)  explain  the  basis  for 
establishing  different  types  of  controls 
on  petroleimi  contaminated  soil  at  two 
similar  landfill  facilities;  and  (4)  reflect 
the  comments  of  EPA  Region  X's  new 
source  review  ("NSR")  personnel 
regarding  controls  on  petroleum 
contaminated  soil,  to  reflect  that  the 
facility  is  either  ciurently  out  of 
compliance  with  NSR  requirements  or 
will  be  subject  to  NSR  in  two  years.  The 
order  denying  this  petition  explains  the 
reasons  behind  EPA's  conclusion  that 
petitioner  has  failed  to  demonstrate  that 
the  Roosevelt  Regional  Landfill  permit 
does  not  assure  compliance  with  the 
Clean  Air  Act  on  the  grounds  raised. 

Dated:  May  5,  1999. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  99-11833  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  6560-S<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-633a-9] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
Reinvention  Criteria  Committee;  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
EPA  gives  notice  of  a  meeting  of  the 
National  Advisory  Coimcil  for 
Environmental  Policy  and  Technology's 
(NACEPT)  Reinvention  Criteria 
Committee.  NACEPT  provides  advice 
and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues. 
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The  NACEPT  Reinvention  Criteria 
Committee  (RCC)  has  been  asked  to  help 
the  Agency  understand  how  incentives 
can  be  used  most  successfully  to  inspire 
firms,  companies,  communities,  and 
individuals  to  go  beyond  mere 
compliance  with  existing  regulations 
and  to  begin  the  process  of  addressing 
outstanding  environmental  problems.  In 
particular,  the  committee  is  focusing  on 
the  following  questions: 

•  What  opportunities  exist  for  EPA  to 
use  incentives  to  promote 
environmental  stewardship  in  industry? 
In  local  communities?  In  the  general 
public? 

•  How  can  EPA  evaluate  the 
effectiveness  of  incentives  to  encourage 
environmental  stewardship  that  leads  to 
improved  environmental  results?  How 
can  EPA  measure  the  impact  that 
incentives  have  on  public  confidence? 
What  criteria  should  be  used  to  decide 
whether  the  use  of  incentives  is 
appropriate? 

•  How  can  the  concept  of 
performance  ladders  be  used  to  tailor 
incentives  most  effectively? 

This  meeting  is  being  held  to  provide 
the  EPA  with  perspectives  from 
representatives  of  state,  and  local 
governments,  environmental 
organizations,  academia,  industry,  and 
NGOs. 

DATES:  The  RCC  will  hold  a  1  V2-day 
public  meeting  at  the  Doyle  Hotel, 
located  at  1500  New  Hampshire 
Avenue,  NW.  in  Washington,  DC  on 
Monday  June  28,  from  1:00pm  to 
5:30pm  and  Tuesday  June  29,  1999  from 
8:30am  to  5:00pm. 

ADDRESSES:  Materials  or  written 
comments  may  be  transmitted  to  the 
committee  through  Gwendolyn  Whitt, 
Designated  Federal  Officer,  NACEPT 
RCC,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management  (1601F), 
401  M  Street,  SW.,  Washington,  DC 
20460.  There  will  also  be  an 
opportunity  for  the  public  to  make 
comments  directly  to  the  committee 
during  the  first  day  of  the  meeting. 
Requests  to  make  public  comments 
must  be  submitted  no  later  than  June 
18,1999  to  Gwendolyn  Whitt,  at  the 
address  above  or  faxed  to  (202)  260- 
6882. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gwendolyn  Whitt,  Designated  Federal 
Officer,  NACEPT,  at  (202)  260-9484. 

Dated:  May  3,  1999. 

Gordon  Schisler, 

Deputy  Director,  Office  of  Cooperative 
Environmental  Management. 

[FR  Doc.  99-11831  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00269;  FRL-6080-8] 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA);  June  Meeting 
Canceled 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Forum  on  State  and 
Tribal  Toxics  Action  (FOSTTA)  will  not 
meet  in  June  1999.  In  March,  the 
FOSTTA  Coordinating  Committee 
decided  to  forgo  the  June  meeting  due 
to  severe  cuts  to  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  fiscal 
year  1999  budget.  In  the  past,  three 
meetings  were  funded  annually  and 
were  typically  held  in  October,  March, 
and  June.  The  next  meeting  of  FOSTTA 
will  be  October  18-19,  1999  at  a  new 
location,  the  Key  Bridge  Marriott  Hotel 
in  Arlington,  VA.  OPPT  will  issue  a 
Federal  Register  notice  in  late 
September  to  announce  the  October 
meeting. 

DATES:  As  part  of  the  effort  to  increase 
tribal  representation  in  FOSTTA,  the 
Tribal  Affairs  Work  Group  of  FOSTTA 
will  meet  on  June  28,  1999,  from  8  a.m. 
to  5  p.m.  and  on  June  29,  1999,  from  8 
a.m.  to  noon.  The  focus  of  the  meeting 
will  be  on  orientation  and 
organizational  matters  with  the  Tribal 
representatives  who  attended  the  March 
FOSTTA  meeting.  The  Tribal  Affairs 
Work  Group  deals  specifically  with 
issues  of  concern  to  the  Indians. 
ADDRESSES:  The  Tribal  Affairs  Work 
Group  of  FOSTTA  will  meet  at  the  Key 
Bridge  Marriott  Hotel,  1401  Lee 
Highway,  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Robinson,  Chief  of  the  Liaison  Branch, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone:  (20?)  260-3910;  e- 
mail:  robinson.phil@epa.gov. 
SUPPLEMENTARY  INFORMATION:  FOSTTA, 
a  group  of  state  and  tribal  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  states,  tribes,  EPA's  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS,  and, the  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA).  FOSTTA  currently  consists  of 
the  Coordinating  Committee,  four  issue- 
specific  projects,  and  two  work  groups. 
The  projects  and  work  groups  are  the: 
Toxic  Release  Inventory  Project, 
Pollution  Prevention  Project,  Chemical 


Management  Project,  Lead  (Pb)  Project, 
and  the  Community-Based  Environment 
Work  Group  and  the  Tribal  Affairs  Work 
Group. 

List  of  Subjects 

Environmental  protection. 
Dated:  April  30,  1999. 
Christine  M.  Augustyniak, 

Acting  Director,  Environmental  Assistance 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  99-11836  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  6560-SO-F 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  May  13,  1999, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  L.  Portis,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 
—March  23,  1999  (Open) 

B.  Report 

— FCS  Building  Association  Quarterly 
Report 

C.  New  Business  Regulation 

— Investment  Management  Regulation 
(Subpart  E  of  Part  615  and  §  615.5174] 
(Final) 

Closed  Session* 

A.  Report 

— OSMO  Report 
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*  Se  ision  Closed — Exempt  pursuant  to  5 
U.S.C.  552b{c)  (8)  and  (9). 

Dated:  May  6,  1999. 
Vivian  L.  Porbs, 

Secreti  try.  Farm  Credit  Administration  Board. 
(FR  Dec.  99-11986  Filed  5-7-99;  2:59  pm] 

BILLING  CODE  670S-01-P 


FEDEftAL  COMMUNICATIONS 
COMlilSSION 

Notice  of  Public  Information 
Colle<}tion8  Being  Reviewed  by  ttie 
Federal  Communications  Commission. 

April  i).  1999. 

SUMMARY:  The  Federal  Communications 
Comniissions,  as  part  of  its  continuing 
effort  lo  reduce  paperwork  burden 
invite*  the  general  public  and  other 
Feden  J  agencies  to  take  this 
oppor  unity  to  comment  on  the 
following  information  collection,  as 
requir  ;d  by  the  Paperwork  Reduction 
Act  of  1995.  Pubhc  Law  104-13.  An 
agenc;  ■  may  not  conduct  or  sponsor  a 
collec  ion  of  information  unless  it 
displa  ^s  a  currently  valid  control 
numb(  r.  No  person  shall  be  subject  to 
any  pe  nalty  for  failing  to  comply  with 
a  coUe  ction  of  information  subject  to  the 
Papen  if ork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comm  ents  are  requested  concerning  (a) 
wheth  it  the  proposed  collection  of 
infonr  ation  is  necessary  for  the  proper 
perfor  nance  of  the  functions  of  the 
Comm  ission,  including  whether  the 
infonr  ation  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burdei  i  estimate;  (c)  ways  to  enhance 
the  qu  dity,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
includ  ng  the  use  of  automated 
collect  ion  techniques  or  other  forms  of 
inform  ation  technology. 
DATES:  Written  comments  should  be 
submilted  on  or  before  July  12,  1999.  If 
you  an  ticipate  that  you  will  be 
submil  ting  comments,  but  find  it 
difficu  It  to  do  so  within  the  period  of 
time  a  lowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADORE!  iSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Comm  ssion,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FU  ilTHER  INFORMATION  CONTACT:  For 
additic  nal  information  or  copies  of  the 
inform  ation  collections  contact  Les 
Smith  It  (202)  418-0217  or  via  the 
Interni  t  at  lesmith@fcc.gov. 


SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0848. 

Title:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability,  CC 
Docket  No.  98-147.  FCC  99-^8,  First 
Report  and  Order  and  FNPRM. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1,400 
respondents. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosures. 

Estimated  Time  Per  Response:  4.5 
hours  (avg.). 

ro(a7  Annual  Burden:  6,300  hours. 

Total  Annual  Cost:  SO. 

Needs  and  Uses:  The  rules  adopted  in 
the  1st  R&O  require  incumbent  LECs  to 
make  new  collocation  arrangements, 
including  cageless  and  shared 
collocation,  available  to  competing 
carriers.  The  Order  also  adopts  certain 
spectrum  compatibility  and 
management  rules  prohibiting  a  LEC 
from  denying  a  carrier's  request  to 
deploy  technology  that  is  presumed 
acceptable  for  deployment.  Among 
other  things,  whenever  an  incumbent 
LEC  objects  to  collocation  of  equipment 
by  a  requesting  telecommunications 
carrier  for  the  purposes  within  the  scope 
of  section  251(c)(6)  of  the  Act,  the 
incumbent  LEC  shall  prove  to  the  state 
commission  that  the  equipment  will  not 
be  actually  used  by  tlie 
telecommunications  carrier  for  the 
purpose  of  obtaining  intercormection  or 
access  to  unbundled  network  elements. 
An  incumbent  that  denies  collocation  of 
a  competitor's  equipment,  citing  safety 
standards,  must  provide  to  the 
competitive  LEC  within  5  business  days 
a  list  of  all  equipment  that  the 
incumbent  LEC  locates  within  the 
premises  in  question,  together  with  an 
affidavit  attesting  that  all  of  that 
equipment  meets  or  exceeds  the  safety 
standard  that  the  incumbent  LEC 
contends  the  competitor's  equipment 
fails  to  meet.  Upon  request,  an 
incumbent  LEC  must  submit  to  the 
requesting  carrier  within  ten  days  of  the 
submission  of  the  request  a  report 
indicating  the  incumbent  LECs 
available  collocation  space  in  a 
particular  LEC  premises.  All  of  the 
collections  willbe  used  by  the 
Commission  and  by  competitive  carriers 
to  facilitate  the  deployment  of  advanced 
data  services  and  to  implement  section 
706  of  the  Communications  Act  of  1934, 
as  amended. 

OMB  Control  Number:  3060-0704. 


Title:  Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace: 
Implementation  of  Section  254(g)  of  the 
Communications  Act  of  1934,  as 
amended,  CC  Docket  No.  96-61. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  519 
respondents. 

Estimated  Time  Per  Response:  146.2 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  75,895  hours. 

Total  Annual  Cost:  $0. 

Needs  and  Uses:  In  CC  Docket  No. 
96-61,  the  Commission  reinstates  the 
public  disclosure  requirement  and  also 
requires  that  nondominant 
interexchange  carriers  that  have  Internet 
websites  past  this  information  on-line  in 
a  timely  and  easily  accessible  manner. 
The  information  collection  requirements 
must  be  disclosed  to  the  public  to 
ensure  that  consiuners  have  access  to 
the  information  they  need  to  select  a 
telecommunications  carrier  and  to  bring 
to  the  Commission  attention  possible 
violations  of  the  Communications  Act 
without  a  specific  public  disclosure 
requirement. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-11790  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested. 


April  30,  1999. 


SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunent  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
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a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
biuden  estimates;  (c)ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  12,  1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
1-A804,  445  Twelfth  St.,  S.W., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number.  3060-0325. 

Title:  Section  80.605,  U.S.  Coast 
Guard  Coordination. 

Form  Number:  ^Ih. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  and  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  47. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  52  hours. 
■   Total  Annual  Cost:  $1,134. 

Needs  and  Uses:  Section  80.605  is 
needed  to  assure  that  no  hazard  to 
marine  navigation  will  result  from  the 
grant  of  applications  for  non-selectable 
transponders  and  shore  based 
radionavigation  aids.  If  this  collection 
was  not  conducted,  stations  posing  a 
hazard  to  marine  navigation  could  be 
licensed  inadvertently  and/or  long 
delays  in  the  processing  of  applications 
could  result  due  to  the  necessity  for 
coordination  between  the  FCC,  Coast 
Guard  and  the  applicant. 

OMB  Approval  Number:  3060-0556. 
Title:  Section  80.1061,  Special 
requirements  for  406.025  MHz  EPIRBs. 


Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  and  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  9,500. 

Estimated  Time  Per  Response:  0.084 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  798  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  Section  80.1061  is 
needed  to  require  owners  of  406.025 
MHz  Emergency  Position  Indicating 
Radiobeacons  (EPIRBs)  to  register 
information  such  as  name,  address,  and 
type  of  vessel  with  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA).  If  the  collection  were  not 
conducted,  NOAA  would  not  have 
access  to  this  information  which  would 
increase  the  time  needed  to  complete  a 
search  and  rescue  operation. 

OMB  Control  Number:  3060-0554. 

Title:  Section  87.199,  Special 
requirements  for  406.025  MHz  ELTs. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  and  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  500. 

Estimated  Time  Per  Response:  0.084 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  42  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  Section  87.199  is 
needed  to  require  owners  of  406.025 
MHz  Emergency  Locator  Transmitters 
(ELTs)  to  register  information  such  as 
name,  address,  and  type  of  vessel  with 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA).  If  the 
collection  were  not  conducted,  NOAA 
would  not  have  access  to  this 
information  which  would  increase  the 
time  needed  to  complete  a  search  and 
rescue  operation. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
SecKtary. 
[PR  Doc.  99-11792  Filed  5-10-99;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 


April  26,  1999. 


SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  12,  1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street.  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-XXXX. 

Title:  Pari  18— Regulations  for  RF 
Lighting  Devices  (Sec.  18.307)  (OET 
Doc.  98-42). 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households.  Not-for-profit  institutions; 
Business  or  other  for-profit:  and  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  30. 

Estimated  Time  per  Response:  1  hoiu'. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  30  hours. 

Total  Annual  Cost:  None. 
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Nee  ds  and  Uses:  The  collection  of 
infom  lation  are  third  party  requirements 
made  lecessary  by  Section  18.307  of  the 
Comniission  Rules  governing 

ions  for  radio  frequency  (RF) 
;  devices.  The  Commission  will 
that  manufacturers  of  RF 
devices  must  provide  an 
advise  ry  statement  either  on  the  product 
packaj  ing  or  with  other  user 
docun  entation,  similar  to  the  following: 
This  p  roduct  may  cause  interference  to 
radio  ( quipment  and  should  not  be 
install  id  near  maritime  safety 
comm  inications  equipment  or  other 
critica  navigation  or  communication 
equipi  lent  operating  between  0.45-30 
MHz. 


Federa 
Magali 


Communications  Commission. 
Roman  Salas, 


I  ! 

Secreta  ry. 

[FR  Doi :.  99-11793  Filed  5-10-99;  8:45  am) 
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FEDEI^AL  COMMUNICATIONS 
COMMISSION 

Notlcelof  Public  Information 
Collec^ion(s)  Being  Submitted  to  0MB 
for  Review  and  Approval. 

April  2  I,  1999. 
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SUMMA  ^Y:  The  Federal  Commimications 
Commissions,  as  part  of  its  continuing 
reduce  paperwork  burden 
the  general  public  and  other 
Federall  agencies  to  take  this 
opport  unity  to  comment  on  the 

ng  information  collection,  as 

by  the  Paperwork  Reduction 
1995.  Public  Law  104-13.  An 
may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
s  a  currently  valid  control 
No  person  shall  be  subject  to 
alty  for  failing  to  comply  with 
a  colle  :tion  of  information  subject  to  the 
Paperv  rork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
the  proposed  collection  of 
form  ation  is  necessary  for  the  proper 
on  lance  of  the  functions  of  the 
Commission,  including  whether  the 

ion  shall  have  practical  utility; 
accuracy  of  the  Commission's 
estimate;  (c)  ways  to  enhance 
qui  lity.  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 

ze  the  burden  of  the  collection  of 
information  on  the  respondents, 
ng  the  use  of  automated 
llect  on  techniques  or  other  forms  of 
informption  technology. 

Written  comments  should  be 
lied  on  or  before  June  10,  1999.  If 


you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0084. 

Title:  Ownership  Report  for 
Nonconmiercial  Educational  Station. 

Form  Number:  FCC  323-E. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Number  of  Respondents:  2,368. 

Estimate  Time  Per  Response:  30  mins. 
(0.5  hours). 

Frequency  of  Response: 
Recordkeeping;  Biennially;  On  occasion; 
and  Upon  renewal  reporting 
requirements. 

Total  Annual  Burden:  1,184  hours. 

Total  Annual  Costs:  1,658,000. 

Needs  and  Uses:  FCC  Form  323-E  is 
filed  by  a  licensee/permittee  of 
noncommercial  AM,  FM,  and  TV 
stations  when  the  original  construction 
permit  is  granted;  on  the  date  the 
licensee/permittee  applies  for  a  station 
license;  in  conjunction  with  the 
station's  renewal  application;  and  every 
two  years  thereafter.  The  data  are  used 
by  FCC  staff  to  determine  if  a  licensee/ 
permittee  is  abiding  by  the  FCC's 
multiple  ownership  rules. 

OMB  Control  Number:  3060-0405. 

Title:  Application  for  Authority  to 
Construct  or  Make  Changes  in  an  FM 
Translator  or  FM  Booster  Station. 

Form  Number:  FCC  349. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1,000. 

Estimate  Time  Per  Response:  3.0 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  3,000  hours. 

Total  Annual  Costs:  2,398,000. 

Needs  and  Uses:  FCC  Form  349  is 
used  to  apply  for  authority  to  construct 
a  new  FM  transitor  or  FM  booster 
broadcast  station,  or  to  make  changes  in 
existing  facilities.  The  data  are  used  by 


FCC  staff  to  ensure  that  applicants  meet 
basic  statutory  requirements  and  will 
not  cause  interference  to  other  licensed 
broadcast  services. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-11791  Filed  5-10-99;  8:45  am) 

BILLING  COOe  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

May  3,  1999. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  10,  1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
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Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0688. 

Title:  Abbreviated  Cost-of-Service 
Filing  for  Cable  Network  Upgrades. 

Form  Number:  FCC  Form  1235. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  10-20 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  1,500  hours. 

Total  Annual  Cost:  $200. 

Needs  and  Uses:  FCC  Form  1235  is  an 
abbreviated  cost  of  service  filing  for 
significant  network  upgrades  that  allows 
cable  operators  to  justify  rate  increases 
related  to  capital  expenditures  used  to 
improve  rate-regulated  cable  services. 
FCC  Form  1235  is  reviewed  by  the  cable 
operator's  respective  local  franchise 
authority. 

Federal  Communications  Commission. 

Magalie  Roinaii  Salas, 

Secretary. 

(FR  Doc.  99-1 1794  Filed  5-10-99;  8:45  am] 

8IUJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-128;  DA  99-841] 

Comments  Requested  To  Update  and 
Refresh  Record  for  the  Inmate 
Payphone  Service  Proceeding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  comments  requested. 

SUMMARY:  This  document  seeks 
comment  to  update  and  refresh  the 
record  on  inmate  issues  in  the  Pay 
Telephone  Reclassification  and 
Compensation  proceeding. 
DATES:  Comments  are  due  on  or  before 
June  21,  1999,  and  reply  comments  are 
due  on  or  before  July  21,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  12th  Street,  SW,  TW-325, 
Washington,  DC  20554.  One  copy  of 
each  filing  must  be  sent  also  to 
International  Transcription  Services, 
Inc.  (ITS),  1231  20th  Street,  NW, 
Washington,  DC  20036,  (202)  857-3800, 
and  one  copy  to  the  Chief,  Competitive 
Pricing  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
5-A227,  Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lynne  Milne  or  Renee  Terry  of  the 
Competitive  Pricing  Division,  Common 
Carrier  Bureau,  (202)  418-1520;  TTY 
(202) 418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  that  was 
released  on  May  6.  1999  (DA  99-841). 
The  full  text  of  the  Public  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center,  445 
12th  Street,  SW,  Room  CY-A257. 
Washington,  DC  20554.  The  complete 
text  of  this  Public  Notice  also  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  ITS,  1231  20th 
Street,  NW,  Washington,  DC  20036, 
(202)  857-3800.  Alternative  formats 
(computer  diskette,  large  print,  audio 
cassette  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Martha  Contee  at  (202)  418-0260,  TTY 
(202)  418-2555,  or  at  mcontee@fcc.gov. 

1.  On  January  30,  1998,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  granted  the  Federal 
Communications  Commission's 
(Commission)  motion  for  voluntary 
remand  of  the  inmate  issues  raised  on 
reconsideration  of  the  Commission's 
decision  in  the  Implementation  of  the 
Pay  Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Telecommunications  Act  of  1996.  In 
this  Public  Notice,  the  Common  Carrier 
Bureau  invites  parties  to  update  their 
comments  and  reft'esh  the  record  in 
order  to  provide  a  full  and  up-to-date 
record  of  the  inmate  issues  in  this 
proceeding. 

2.  We  seek  comment  on  state- 
imposed  rate  ceilings.  The  Inmate 
Calling  Service  Providers  Coalition 
(Coalition)  requests  that  the 
Commission  preempt  each  state  ceiling, 
arguing  that  state-imposed  rate  ceilings 
on  intrastate  inmate  calls  prevent 
payphone  providers  who  serve 
correctional  facilities  from  recovering 
the  costs  of  doing  business  in  the 
correctional  facility  environment  in 
violation  of  section  276  of  the 
Telecommunications  Act  of  1996  (1996 
Act).  To  ensure  that  the  Commission  has 
before  it  up-to-date  data  regarding 
state-imposed  ceilings  on  payphone 
providers  who  serve  correctional 
facilities  and  information  regarding  the 
circumstances  under  which  the  ceilings 
apply,  we  invite  the  parties  to  refresh 
the  record  regarding  the  number  of 
states  that  currently  have  established 
such  ceilings,  the  amount  of  each  state's 
ceiling,  and  the  states,  if  any,  where 
incumbent  local  exchange  carriers 
provide  services  for  correctional 
institutions.  In  addition,  we  seek 


information  regarding  how  the  ceilings 
are  applied.  For  example,  please  explain 
whether  the  ceilings  apply  to  the  local 
call,  the  operator  service  charge,  or  a 
combination  thereof.  We  also  seek 
information  on  whether  the  state- 
mandated  intrastate  rate  ceilings  apply 
only  to  correctional  facility  calls  or 
more  generally  to  all  calls  made  from 
payphones.  Because  the  Commission's 
decisions  in  this  proceeding  involve  a 
review  of  state-imposed  ceilings,  we 
invite  comments  from  the  states  on  this 
matter. 

3.  We  seek  conunent  on  compensation 
mechanisms  for  payphone  providers 
who  serve  correctional  facilities.  The 
Coalition  argues  that  the  Commission 
has  failed  to  prescribe  fair  compensation 
to  payphone  providers  who  serve 
correctional  facilities  in  violation  of 
section  276  of  the  1996  Act.  We  invite 
the  parties  to  update  their  comments  on 
the  compensation  mechanism  that 
should  be  applied  to  payphone 
providers  who  serve  correctional 
facilities.  For  example,  we  request  that 
commenters  specify  a  proposed 
compensation  mechanism  for  payphone 
providers  who  serve  correctional 
facilities,  if  the  $0.90  compensation 
element  proposed  by  the  Coalition  is  not 
adopted.  In  addition,  we  seek  comment 
on  whether  a  national  compensation 
rate  for  payphone  providers  who  serve 
correctional  facilities  should  be  adopted 
or  whether  compensation  should  be 
established  for  federal,  state,  and  local 
correctional  institutions  and  vary  by 
state;  if  so,  we  seek  comment  on  how 
compensation  should  be  determined. 

4.  We  seek  up-to-date  information 
regarding  the  costs  to  serve  the 
correctional  facilities  and  the  level  and 
nature  of  bad  debt  associated  with 
payphone  providers  who  serve 
correctional  facilities.  We  also  seek 
comment  on  whether  the  use  of  debit 
cards  would  mitigate  the  level  of  bad 
debt  associated  with  payphone 
providers  who  serve  correctional 
facilities.  In  particular,  we  ask  what 
specific  factors  prohibit  the  use  of  debit 
cards,  and  if  such  factors  exist  in  each 
correctional  institution.  We  also  seek 
comment  on  whether  the  incumbent 
local  exchange  carriers  experience  the 
same  type  and  level  of  bad  debt  that  the 
Coalition  has  suggested  in  its 
submissions  emd  we  encourage 
incumbent  local  exchange  carriers  to 
update  their  comments  on  this  issue. 

5.  We  invite  the  parties  to  update 
their  comments  to  address  whether  the 
incumbent  local  exchange  carriers  have 
discontinued  all  intrastate  and  interstate 
subsidies  and  discrimination  with 
respect  to  their  services  for  correctional 
institutions.  If  not,  commenters  should 
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specif  the  type  of  subsidy  or 
discrii  lination  that  remains. 

6.  Qimments  may  be  filed  using  the 
Comm  ssion's  Electronic  Comment 
Filing  system  (ECFS)  or  by  filing  paper 
copies  As  described  in  Electronic  Filing 
of  Doc  iments  in  Rulemaking 
Proceedings.  63  FR  24121  (May  1,  1998), 
comm(  nts  through  the  ECFS  can  be  sent 
as  an  e  ectronic  file  via  the  Internet  to 
<http://www.fcc.gov/e-file/ecfs.html>. 
In  com  pleting  the  transmittal  screen, 
conuni  nters  should  include  their  full 
name,  'ostal  Service  mailing  address, 
and  C(  Docket  No.  96-128.  Parties  may 
also  siMDmit  an  electronic  comment  by 
Interna  t  e-mail.  To  get  filing  instructions 
for  e-n  ail  comments,  commenters 
shoulc  send  an  e-mail  to  ecfs@fcc.gov, 
and  sh  auld  include  the  following  words 
in  the  )ody  of  the  message,  "get  form 
<your  !-mail  address>."  A  sample  form 
and  dii  ections  will  be  sent  in  reply. 

7.  Pa  rties  who  choose  to  file  by  paper 
must  fi  le  an  original  and  four  copies  of 
all  con  ments  and  reply  comments.  All 
comm<  nts  and  reply  comments  should 
refererce  CC  Docket  No.  96-128.  Paper 
comm«  nts  and  reply  comments  must  be 
filed  with  the  Commission's  Secretary, 
Magalij  Roman  Salas,  Office  of  the 
Secret?  ry.  Federal  Communications 
Comm  ssion,  445 — 12th  Street,  SW, 
TW-A  125,  Washington,  DC  20554.  In 
additicn,  one  copy  must  be  filed  with 
Interns  tional  Transcription  Services 
(ITS),  t  le  Commission's  duplicating 
contra(  tor,  at  its  office  at  1231  20th 
Street,  NW,  Washington,  DC  20036,  and 
one  CO  )y  must  be  filed  with  the  Chief, 
Compt  titive  Pricing  Division,  Common 
Carrier  Bureau,  445— 12th  Street,  SW. 
Room  li-A227,  Washington,  DC  20554. 

8.  Pa  rties  submitting  diskettes  should 
submit  them  along  with  their  paper 
filings  to  the  Commission's  Office  of  the 
Secret,  ry.  Submissions  should  be  on  a 
3.5  inc  1  diskette  formatted  in  an  DOS 
PC  con  ipatible  form.  The  document 
shouldbe  saved  into  WordPerfect  5.1 
for  Wiidows  format.  The  diskette 
shoulqbe  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelle  1  with  the  party's  name, 
procee  ling,  type  of  submission 
(comment  or  reply  comment),  CC 
Docket  No.  96-128,  and  date  of 
submission. 

9.  Tl  is  matter  shall  be  treated  as  a 
"perm  t-but-disclose"  proceeding  in 
accord  mce  with  the  Commission's  ex 
parte  riles  at  47  CFR  1.1200,  1.1206. 
Person  s  making  oral  ex  parte 
presen  ations  are  reminded  that 
memoi  anda  summarizing  the 
presen  ations  must  contain  summaries 
of  the  I  ubstance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discus  led.  More  than  a  one  or  two 


sentence  description  of  the  views  and 
arguments  presented  is  generally 
required  by  47  CFR  1.1206(b).  Other 
rules  pertaining  to  oral  and  written  ex 
parte  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in  47 
CFR  1.1206(b). 

Federal  Communications  Commission. 
Kris  A.  Monteith, 

Deputy  Chief,  Competitive  Pricing  Division, 

Common  Carrier  Bureau. 

[FR  Doc.  99-11729  Filed  5-10-99;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting:  Open 
Commission  Meeting,  Thursday,  May 
13,1999 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  May  13,  1999,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street, 
SW.,  Washington,  D.C.  The  Commission 
will  hold  an  additional  Open  Meeting 
on  Thursday,  May  27.  1999. 

Item  No,  Bureau,  and  Subject 

1 — Cable  Services — Title:  Implementation  of 
Section  304  of  the  Telecommunications 
Act  of  1996  and  Commercial  Availability  of 
Navigation  Devices  (CS  Docket  No.  97-80). 
Summary:  The  Commission  will  consider 
an  Order  on  Reconsideration  that  addresses 
petitions  for  reconsideration  of  the 
Commission's  Report  and  Order  requiring 
set-top  boxes  and  other  navigational 
devices  to  be  commercially  available. 

2 — Wireless  Telecommunications — Title: 
Revision  of  the  Commission's  Rules  to 
Ensure  Compatibility  with  Enhanced  911 
Emergency  Calling  Systems  (CC  Docket  No. 
94-102,  RM-8143).  Summary:  The 
Commission  will  consider  a  Second  Report 
and  Order  concerning  ways  to  improve 
wireless  911  call  completion. 

3 — Wireless  Telecommunications — Title: 
Service  Rules  for  the  746-764  and  776-794 
MHz  Bands,  and  Revisions  to  Part  27  of  the 
Commission's  Rules.  Summary:  The 
Commission  will  consider  a  Notice  of 
Proposed  Rulemaking  proposing  service 
rules  for  the  commercial  spectrum  blocks 
to  be  auctioned  and  licensed  in  the  746- 
806  MHz  band. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor, 
International  Transcription  Services, 
Inc.  (ITS,  hic.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 


(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its inc@ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive.  Herndon,  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703)  834-0111. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-12033  Filed  5-7-99;  3:41  pm] 

BILLING  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

SUMMARY 

Background.  Notice  is  hereby  given  of 
the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section — Mary 
M.  West — Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829) 


Federal  Register / Vol.  64,  No.  90 /Tuesday,  May  11.  1999/Notices 


25343 


OMB  Desk  Officer— Alexander  T. 
Hunt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208,  Washington,  DC  20503  (202- 
395-7860) 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
reports: 

Report  title:  Annual  Report  of  Foreign 
Banking  Organizations;  Foreign  Banking 
Organization  Structure  Report  on  U.S. 
Banking  and  Nonbanking  Activities; 
Foreign  Banking  Organization 
Confidential  Report  of  Operations 

Agency  form  number.  FR  Y-7;  FR  Y- 
7A;  FR  2068 
OMB  control  number.  7100-0125 
Effective  date:  December  31,  1999 
Frequency.  Annual 
Reporters:  foreign  banking 
organizations 
Annua/  reporting  hours:  5,150  hours 
Estimated  average  hours  per  response: 
15.75 

Number  of  respondents:  327 
Small  businesses  are  not  affected. 

General  description  of  report:  These 
information  collections  are  mandatory 
(12  U.S.C.  1844(c),  3106,  and  3108(a)). 
Upon  request  fi'om  a  respondent  certain 
information  in  the  FR  Y-7  and  FR  Y-7A 
may  be  given  confidential  treatment 
pm-suant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552(b)(4)  and  (6)).  The  FR 
2068  is  a  confidential  report  of 
operations  that  is  exempted  from  public 
disclosiu"e  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(8)  and 
12  CFR  261.11(h). 

Abstract:  The  FR  Y-7,  FR  Y-7A.  and 
FR  2068  are  annual  reports  completed 
by  foreign  banking  organizations  that 
engage  in  banking  in  the  United  States, 
either  indirectly  through  a  subsidiary 
bank,  Edge  or  agreement  corporation,  or 
commercial  lending  company,  or 
directly  through  a  branch  or  agency.  The 
FR  Y-7  collects  financial,  managerial, 
and  organizational  information  on  the 
foreign  banking  organization.  The  FR 
2068  collects  confidential  financial  and 
organizational  information,  which  is  not 
collected  in  the  FR  Y-7.  A  foreign 
banking  organization  is  currently 
exempt  fi'om  filing  the  FR  2068  if  it 
meets  certain  criteria  related  to  the  size 
and  type  of  its  U.S.  banking  operations. 
The  FR  Y-7  A  collects  structural 
information  on  the  foreign  banking 
organization  and  its  subsidiaries.  All  of 
the  reports  are  filed  as  of  the  end  of  the 
reporter's  fiscal  year.  The  information 
contained  in  these  reports  is  used  by  the 
Federal  Reserve  System  to  assess  the 
foreign  banking  organization's  ability  to 
be  a  continuing  source  of  strength  to  its 


U.S.  banking  operations  and  to 
determine  compliance  with  U.S.  laws 
and  regulations. 

Current  Actions:  The  Federal  Reserve 
is  reducing  regulatory  reporting  burden 
for  foreign  banking  organizations  (FBOs) 
by  eliminating  the  FR  2068  and  by 
reducing  and  clarifying  the  amount  of 
information  to  be  reported  on  the  FR  Y- 
7  and  FR  Y-7A.  Most  of  the  information 
collected  in  the  FR  2068  is  now  publicly 
available.  The  publicly  available  portion 
of  two  of  the  items  ciurently  reported  on 
the  FR  2068  will  be  added  to  the  FR  Y- 
7:  (1)  financial  statements  of 
unconsolidated  majority-owned  related 
subsidiaries,  and  (2)  financial  data  on 
unconsolidated  minopty-owned  related 
companies.  The  most  significant 
changes  on  the  FR  Y-7  are  the 
elimination  of  the  information  requested 
on  directors  and  officers,  the 
simplification  of  the  information 
requested  for  the  organization  chart,  and 
the  addition  of  two  items  currently 
reported  on  the  FR  2068  as  mentioned 
above.  The  most  significant  changes  on 
the  FR  Y-7A  are  the  simplification  of  the 
information  requested  on  securities  held 
through  debts  previously  contracted  and 
on  Legal  Authority,  and  the  addition  of 
four  new  items. 

The  Federal  Reserve  received  two 
public  comment  letters  from  a  law  firm 
and  a  trade  association  pertaining  to  the 
proposed  revisions.  Both  organizations 
strongly  supported  the  Board's  proposal 
to  streamline  and  reduce  the  burden 
associated  with  these  reports.  Both 
commenters  also  suggested  that  foreign 
banking  organizations  (FBOs)  be 
allowed  to  include  companies  not 
reportable  on  the  FR  Y-7  organization 
chart,  for  purposes  of  clarity  and 
retaining  a  complete  record  of  the  FBO's 
U.S.  interest,  if  the  companies  are 
designated  as  not  reportable.  The 
Federal  Reserve  agrees  with  this 
suggestion  and  has  clarified  the 
instructions  to  allow  this  option.  In 
addition,  both  commenters  asked  for 
further  clarification  to  the  instructions 
for  Report  Item  2  of  the  FR  Y-7A.  which 
will  be  provided  later  this  year  in  the 
form  of  a  chart  supplementing  the 
instructions. 

The  trade  association  also  expressed 
concern  about  including  additional 
subsidiaries  in  Report  Item  2  of  the  FR 
Y-7A,  as  proposed.  The  information 
requested  for  this  item  is  consistent 
with  the  information  requested  for  the 
organizational  chart  in  Report  Item  3  of 
the  FR  Y-7.  The  Federal  Reserve  needs 
this  information  to  provide  a  complete 
pictiu-e  of  the  FBO's  organizational 
structiu'e  for  purposes  of  assessing  the 
safety  and  soiuidness  of  the  complete 
organization. 


The  law  firm  suggested  that  the 
Federal  Reserve  allow  filers  for  whom 
required  information  is  not  available  in 
accord  with  their  domestic  law  at  April 
30  of  each  year,  to  submit  their  entire 
FR  Y-7  filing  by  June  30  for  the  fiscal 
year  then-ended.  The  Federal  Reserve 
needs  the  data  on  the  ciurent  filing 
system  in  order  to  assess  the  FBO's 
ability  to  be  a  continuing  source  of 
strength  to  its  U.S.  banking  operations 
and  to  determine  compliance  with  U.S. 
laws  and  regulations. 

The  law  firm  also  suggested  several 
modifications  to  the  Facsimile 
Confirmation  Report  which  is  sent  to 
the  institution  each  year  after  their 
initial  FR  Y-7  A  filing  for  verification. 
The  Federal  Reserve  will  review  the 
Facsimile  Confirmation  Report  and  will 
consider  incorporating  the  law  firm's 
suggestions  after  the  year  2000. 

Finally,  the  law  firm  commented  that 
the  estimated  burden  hours  per 
response  are  too  low.  While  the  Federal 
Reserve  realizes  that  large  organizations 
may  take  much  more  than  15.75  hours 
to  complete  this  information,  small 
companies  with  limited  U.S.  presence 
require  much  less  time.  This  amount 
represents  an  average  for  all 
respondents. 

Discontinuance  of  the  following 
report  under  OMB  delegated  authority: 
Report  title:  Notification  Pursuant  to 
Section  211.23(h)  of  Regulation  K  on 
Acquisitions  by  Foreign  Banking 
Organizations 

Agency  form  number.  FR  4002 

OMB  control  number.  7100-0110 

Frequency.  Event-generated 

Reporters:  foreign  hanking 
organizations 

Annual  reporting  hours:  80 

Estimated  average  hours  per  response: 
0.50 

Number  of  respondents:  160 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c),  3106,  and  3108(a)). 
Upon  request  from  a  respondent  certain 
information  in  the  FR  4002  may  be 
given  confidential  treatment  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)(4)  and  (6)). 

Abstract:  The  FR  4002  is  an  event- 
generated  information  collection  that 
foreign  banking  organizations  are 
required  to  submit,  in  a  letter  to  the 
appropriate  Federal  Reserve  Bank.  The 
information  is  due  within  thirty  days  of 
the  end  of  a  quarter  during  which  the 
foreign  banking  organization  acquires 
shares  of  companies  that  engage, 
directly  or  indirectly,  in  business  in  the 
United  States,  or  during  which  a  foreign 
subsidiary  of  the  FBO  commences  direct 
activities  in  the  United  States.  The  letter 
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shoulc  include  a  brief  description  of  the 
nature  and  scope  of  each  company's 
U.S.  b  isiness(es),  including  the  four- 
digit  Standard  Industried  Classification 
(SIC)  code(s)  of  the  U.S.  activities  of  the 
comps  ny  and  of  its  direct  parent,  and  a 
statem  ent  of  total  assets  and  total 
reveni  e  of  the  direct  parent.  The  foreign 
bankii  g  organization  is  not  required  to 
report  information  whose  collection 
would  cause  the  FBO  to  incur 
"unreasonable  effort  or  expense,"  or 
information  that  is  otherwise  "unknown 
and  net  reasonably  available." 

Cunent  Actions:  In  December  1997, 
the  Boird  proposed  changes  to 
Regulation  K  to  require  the  information 
report(  d  in  the  FR  4002  annually 
insteai  I  of  quarterly  (62  FR  68424).  If  the 
Board  implements  these  proposed 
changes,  the  information  collected  on 
the  FR  4002  will  be  reflected  annually 
in  the  T?  Y-7  and  FR  Y-7A,  eliminating 
the  nei  id  for  this  separate  information 
collection.  The  FR  4002  will  be 
discon  dnued  if  these  proposed  changes 
to  Regi  dation  K  are  adopted  upon 
public  ition  of  the  final  rulemaking.  The 
Federa  1  Reserve  received  two  public 
comm(  (nt  letters  pertaining  to  the 
propos  ed  revisions  from  a  law  firm  and 
a  trade  association.  Both  organizations 
strong!  y  supported  the  Federal  Reserve's 
proposal. 

Boan  of  Governors  of  the  Federal  Reserve 
System  May  5,  1999. 
Jennife '  |.  Johnson, 
Secreta  ry  of  the  Board. 
(FR  Do(  .  99-11810  Filed  5-10-99;  8:45AM) 
Billing  C(  de  6210-01 -F 


FEDEF  AL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
{Mergers  of  Bank  (Holding  Companies 
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writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  4, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Banking  Corporation  of  Florida, 
Naples,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Florida  Bank,  Naples,  Florida  (in 
organization). 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Strategic  Capital  Bancorp,  Inc., 
Champaign,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Strategic 
Capital  Bank,  Champaign,  Illinois  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  6.  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-11875  Filed  5-10-99:  8:45  am] 

BILUNG  CODE  621 0-01 -F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 


Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  26,  1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Home  Valley  Bancorp,  Grants  Pass, 
Oregon;  to  engage  de  novo  through  its 
subsidiary.  Valley  Mortgage  Funding 
Corporation,  Grants  Pass,  Oregon,  in 
mortgage  lending  activities,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  6,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-11876  Filed  5-10-99;  8:45  am] 
BILLING  CODE  621(M>1-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  12:00  noon,  Monday, 

May  17.  1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
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procedural  and  other  information  about 
the  meeting. 

Dated:  May  7,  1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-12032  Filed  5-7-99;  3:39  pm] 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  Annoimces 
the  Following  Advisory  Committee 
Meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Workgroup  on 
Computer-based  Patient  Records. 

Time  and  Date:  9  a.m.-5:30  p.m.,  May  17, 
1999;  9  a.m.-5  p.m..  May  18,  1999. 

Place:  Agency  for  Health  Care  Policy  and 
Research  (AHCPR),  AHCPR  Conference 
Center,  Conference  Rooms  C  and  D,  6010 
Executive  Boulevard,  4th  Floor,  Rockville, 
MD  20852. 

Status:  Open. 

Purpose:  At  this  meeting,  the  workgroup 
will  hear  a  series  of  panel  presentations  on 
clinical  vocabularies,  terminologies, 
statistical  classifications  and  code  sets, 
clinical  specific  code  sets,  medical  code  sets, 
nursing  code  sets,  and  drug  and  device  code 
sets. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roaster  of 
committee  members  may  be  obtained  from  J. 
Michael  Fitzmaurice,  Ph.D.,  Agency  for 
Health  Care  Policy  and  Research,  2101  East 
Jefferson  Street,  #602,  Rockville,  MD  20852, 
phone:  301-594-1483,  xl052;  or  Marjorie  S. 
Greenberg,  Executive  Secretary,  NCVHS, 
NCHS,  CDC,  Room  1100,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  (301)  436-7050. 
Information  also  is  available  on  the  NCVHS 
home  page  of  the  HHS  website:  http:// 
aspe.os.dhhs.gov/ncvhs.  where  an  agenda  for 
the  meeting  will  be  posted  when  available. 

Dated:  May  4,  1999. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 

[FR  Doc.  99-11755  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  41S1-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Centers  for  Disease  Control  and 
Prevention 

[ATSDR-146] 

Availability  of  the  Document,  Draft 
Agenda  for  Public  Health  Activities  for 
Fiscal  Years  1999  and  2000  at  U.S. 
Department  of  Energy  Sites 

AGENCIES:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

action:  Notice. 

summary:  The  Agency  for  Toxic 
Substances  and  Disease  Registry  jointly 
announces  with  the  Centers  for  Disease 
Control  and  Prevention  of  the 
Department  of  Health  and  Human 
Services  and  the  Office  of  Environment, 
Safety,  and  Health  of  the  Department  of 
Energy,  the  availability  for  public 
comment  of  the  document,  Draft  Agenda 
for  Public  Health  Activities  for  Fiscal 
Years  1999  and  2000  at  U.S.  Department 
of  Energy  Sites. 

DATES:  Comments  must  be  received  by 
June  30,  1999. 

ADDRESSES:  The  document  is  available 
by  contacting  the  Chief,  Program 
Evaluation,  Records,  and  Information 
Services  Branch,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road  (E-56),  Atlanta,  GA  30333. 
Please  submit  written  comments 
relating  to  the  document  to  the  same 
location.  Generally,  comments 
submitted  will  be  available  to  the  public 
upon  request.  Information  submitted 
which  is  claimed  as  personal,  medical, 
or  otherwise  confidential  and 
proprietary  must  be  clearly  marked  as 
such.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with  45 
CFR  Part  5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  may  be  obtained 
from  the  location  noted  above,  as  well 
as  on  the  INTERNET  websites  for 
ATSDR,  CDC,  or  DOE.  These  are:  http:/ 
/wrww.atsdr.cdc.gov/;  http:// 
wvvw.cdc.gov/:  and  http:// 
tis.eh.doe.gov/epi/,  respectively. 
SUPPLEMENTARY  INFORMATION:  Congress 
included  language  in  the  Conference 
Report  to  the  Fiscal  Year  1999 
Appropriations  Bill  for  the  Department 
of  Energy  which  directed  DOE  and  the 
Department  of  Health  and  Human 
Services  (DHHS)  to  prepare  a 
consolidated  and  coherent  strategy  that 


includes  a  public  health  agenda  for  each 
DOE  site. 

The  Department  of  Health  and  Human 
Services  conducts  epidemiologic 
investigations  involving  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  and  other  hazards  relevant  to 
nuclear  weapons  production  and 
research.  ATSDR  has  specific 
responsibilities  for  public  health 
activities  at  DOE  sites  under  sections 
104,  105,  107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include:  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

CDC  and  ATSDR  have  been  working 
with  DOE  to  develop  a  pubUc  health 
agenda  that  includes  specific  site  plans 
for  each  DOE  site,  and  that  lays  out  a 
coordinated  activity  plan  based  on 
public  health  needs  established  by  HHS 
and  DOE.  This  draft  agenda  is  being 
made  available  for  public  comment,  so 
as  to  secure  the  benefit  of  public  review 
and  input  before  finalizing  each  site 
plan. 

This  document.  Draft  Agenda  for 
Public  Health  Activities  for  Fiscal  Years 
1999  and  2000  at  U.S.  Department  of 
Energy  Sites,  and  its  availability  for 
public  comment  are  being  announced 
through  this  Federal  Register  notice. 

Dated:  March  5,  1999. 
Georgi  Jones, 

Director.  Office  of  Policy  and  External  Affairs. 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

|FR  Doc.  99-11772  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  4163-70-P 
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DEP/*?TMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevetition 

[Program  Announcement  99121] 

Environmental  Community  Based 
Orgariization  Capacity  Building  Grant; 
Notice  of  Availability  of  Funds 

A.  Pwpose 

The  Centers  for  Disease  Control  and 
Prevei  tion  (CDC)  announces  the 
avaiial  )ility  of  fiscal  year  (FY)  1999 
funds  or  a  grant  program  to  assist 
comm  mity  based  organizations  (CBO) 
to  edu  :ate  communities  about  energy- 
relatec  health  activities  conducted  near 
Deparftnent  of  Energy  (DOE)  sites.  The 
purpose  of  this  program  is  to  conduct 
workshops,  community  meetings, 
rate  with  communities  and 
material  which  may  be  used  to 
communities  about  energy- 
public  health  activities.  This 

addresses  the  "Healthy  People 
jriority  area  of  Environmental 
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devel 
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B.  Elig  ble  Applicants 

The  iolicitation  is  open  to  non-profit 
commi  inity-based  organizations  with  a 
documented  history  of  providing 
energy  related  environmental  health 
educat  on/training  to  communities 
locatec  near  DOE  nuclear  weapons 
facilitii  !s  sites. 

Note:  Pub.  L.  104-65  states  that  an 
organizi  ition  described  in  section  501(c)(4)  of 
the  Inte  Tial  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  recei'  e  Federal  funds  constituting  an 
award,  ]  rant,  cooperative  agreement, 
contracl ,  loan,  or  any  other  form. 

C.  Ava  lability  of  Funds 

Appioximately  $200,000  is  available 
in  FY  1999  to  fund  up  to  4  awards.  It 
is  expe  :ted  that  the  average  award  will 
be  $50, 300.  It  is  expected  that  the 
awards  will  begin  on  or  about 
Septera  ber  1,  1999,  and  will  be  made  for 
a  12-m4nth  budget  period  within  a 
project  period  of  up  to  3  yeeirs.  Funding 
estimat  ts  may  change. 

Cont:  nuation  awards  within  an 
approv  id  project  period  will  be  made 
on  the  lasis  of  satisfactory  progress  as 
eviden(  ed  by  required  reports  and  the 
availab  lity  of  funds. 

am  Requirements 

ucting  activities  to  achieve  the 
of  this  grant  the  recipient 

may  include: 
are  educational  materials 
0  energy-related  public  health 

around  DOE  sites;  and 


D.  Prog^ 

In 

purposi  ( 
activities 

1 
related 
activities 


Pr(p 


2.  Conduct  community  workshops 
and  public  meetings  to  provide 
information  on  the  health  effects  of 
nuclear  and  chemical  elements  on  the 
community. 

3.  Collaborate  with  the  community  to 
improve  community  understanding  of 
energy -related  health  activities. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  double-spaced  pages,  printed  on 
one  side,  with  one-inch  margins,  and 
unreduced  font. 

F.  Submission  and  Deadline 

Application: 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  July  15,  1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  "Where  to 
Obtain  Additional  Information". 

Deadline:  Applications  shcill  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  The  extent  to  which  the  applicant 
dociunents  a  history  of  providing 
education  and  training  on  energy- 
related  issues  to  communities  near  DOE 
sites.  (25%) 

2.  The  extent  to  which  the  proposal 
addresses  a  plan  for  collaborating  with 
the  community  to  enhance  the 
communities'  understanding  of  energy- 
related  health  issues.  (50%) 

3.  The  qualifications  and  commitment 
of  the  applicant;  allocations  of  time  and 
effort  of  staTf  devoted  to  the  project;  the 


qualifications  of  the  primary  and 
support  staff;  and  the  adequacy  of 
existing  and  proposed  facilities  and 
resources  for  conducting  project 
activities.  (25%) 

4.  Budget:  The  proposed  budget  on 
the  basis  of  its  reasonableness,  concise 
and  clear  justification,  and  consistency 
with  the  intended  use  of  grant  funds. 
(Not  Scored) 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1 .  Progress  reports  annually,  no  more 
than  30  days  after  the  end  of  the  budget 
period; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and, 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in 
"Where  to  Obtain  Additional 
Information." 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke- Free  Workplace 

Requirements 
AR-11     Healthy  People  2000 
AR-12     Lobbying  Restrictions 
AR-14    Accounting  System 

Requirements 
AR-1 5     Proof  of  Non-Profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a)  and  317  of  the  Public 
Health  Service  Act,  [42  U.S.C.  section 
241(a)  and  247(b)],  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

You  can  download  this  proposal  and 
application  forms  from  the  internet  at: 
http://www.cdc.gov  double  click  on 
"funding". 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
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assistance  may  be  obtained  from: 
Victoria  Sepe,  Grjints  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Annoimcement  99121,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  NE,  Room  3000, 
Atlanta,  GA  30341  telephone  (770)  488- 
2721,  Email  address  vxwl@cdc.gov. 
For  program  technical  assistance, 
contact:  Mr.  Art  Robinson,  Public 
Health  Educator,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway,  NE,  Chamblee,  Georgia 
30341,  Telephone:  (770)  488-7040,  E- 
mail  address:  ajr3@cdc.gov 

Dated:  May  5,  1999. 
John  L.  Williams, 

Director,  Procurement  and  Gmnts  Office 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-11774  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99132] 

Notice  of  Availability  of  Funds; 
Varicella  Surveillance  and 
Epidemiologic  Studies 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  armounces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  to  conduct  surveillance  and 
case  investigations  for  varicella  disease 
(chickenpox).  This  program  will 
supplement  existing  local,  State  and 
national  surveillance  efforts  and  will 
facilitate  research  on  impact  of  varicella 
vaccine  on  disease.  Funds  will  be 
provided  to  conduct  active  surveillance 
and  epidemiologic  studies  to  monitor 
disease  trends  related  to  vaccine 
coverage.  This  program  addresses  the 
"Healthy  People  2000"  priority  area  20, 
Immunization  and  Infectious  Diseases. 

The  purpose  of  this  program  is: 

1.  To  maintain  a  surveillance  system 
to  accurately  monitor  trends  in  varicella 
incidence  by  age  group. 

2.  To  monitor  varicella  vaccine 
coverage  by  age  group. 

3.  To  develop,  implement,  and 
evaluate  strategies  for  the  prevention 
and  control  of  varicella. 

4.  To  conduct  other  applied 
epidemiological  research  related  to 
varicella  disease  and  varicella  vaccine. 


B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
official  State  and  local  public  health 
agencies  or  their  bona  fide  agents 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  federally-recognized 
Indian  tribal  governments  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 

C  Availability  of  Funds 

1.  Approximately  $665,000  is 
available  in  FY  1999  to  fund  two  to 
three  awards.  The  average  award  will  be 
about  $200,000,  ranging  from  $150,000 
to  $250,000.  It  is  expected  that  awards 
will  begin  on  or  about  September  30. 
1999.  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  5  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds.  Funds  awarded  under  this 
cooperative  agreement  cannot  be  used  to 
supplant  existing  state  expenditures  in 
this  area. 

D.  Program  Requirements 

In  conducting  the  activities  to  achieve 
the  purpose  of  this  program,  the 
recipient  will  be  responsible  for  the 
activities  listed  under  (1.)  Recipient 
Activities  and  CDC  will  be  responsible 
for  the  activities  listed  under  (2.)  CDC 
Activities. 

1.  Recipient  Activities 

a.  Establish,  maintain,  and  evaluate  a 
surveillance  system  with  the  capacity  to 
monitor  varicella  disease  trends  by  age 
group  in  a  well-defined  population.  To 
ensure  statistical  validity,  these 
surveillance  areas  must  have 
populations  of  at  least  300,000  to 
provide  a  sufficient  number  of  varicella 
cases  each  year  as  varicella  incidence 
declines  with  increasing  use  of  the 
vaccine  in  children. 

b.  Perform  case  investigations  and 
collect,  analyze,  and  disseminate 
information  using  this  information. 

c.  Collect  and  verify  with  health  care 
providers  the  immunization  status  of  all 
reported  cases  of  breakthrough  disease, 
including  age  of  vaccination  and  other 
vaccines  administered  simultaneously 
or  within  30  days. 

d.  Collect  and  report  information  on 
vaccine  coverage  by  age  group  (age 
groups  <1  year,  1  year.  '2  years.  3  years. 
4  years.  5  years.  6  years.  7  years.  8-9 


years,  10-12  years.  13-14  years,  15-19 
years  and  >20  years). 

e.  Develop,  implement  and  evaluate 
varicella  prevention  and  control 
strategies  including  outbreak  control. 

f.  Conduct  applied  epidemiological 
research.  Examples  of  such  projects 
include  but  are  not  limited  to  the 
following:  evaluation  of  risk  factors  for 
vaccine  failure;  evaluation  of 
completeness  of  reporting  by  age  group; 
risk  factors  for  severe  varicella  disease 
and  hospitalization;  studies  of  vaccine 
effectiveness;  reliability  of  physician 
diagnosis  of  breakthrough  disease  and 
reliability  of  parental  history  of  varicella 
among  children  less  than  10  years. 

g.  Provide  laboratory  specimens  such 
as  disease-causing  isolates  to 
appropriate  organizations  (which  may 
include  CDC)  for  laboratory  evaluation 
needed  for  varicella  surveillance  or  as 
part  of  epidemiological  studies,  e.g. 
virus  strain  identification,  confirmation 
of  breakthrough  disease,  and  molecular 
epidemiological  studies. 

h.  Manage,  analyze  and  interpret  data 
and  present  and  publish  important 
public  health  findings. 

i.  Participate  in  planning  meetings  to 
coordinate  varicella  surveillance  project 
activities. 

j.  Function  as  part  of  a  network  of 
varicella  surveillance  sites. 

3.  CDC  Activities 

a.  Provide  consultation,  scientific  and 
technical  assistance  in  general  operation 
of  the  project  and  in  the  design  and 
conduct  of  applied  research  projects. 

b.  Provide  assistance  to  recipients 
regarding  development  and 
implementation  of  all  surveillance 
activities,  data  collection  methods 
including  a  standard  case  investigation 
form,  and  analysis  of  data. 

c.  Assist  in  the  development  and 
implementation  of  a  standard  data 
management  process,  including 
development  of  computer  programs  for 
data  entry  and  interim  analyses. 

d.  Assist  in  monitoring  and  evaluating 
scientific  and  operational 
accomplishments  of  the  varicella 
surveillance  project  and  progress  in 
achieving  the  purpose  and  overall  goals 
of  this  program. 

e.  Participate  in  analysis  and 
interpretation  of  data  and  in 
presentation  and  publication  of 
findings. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements.  Other  Requirementr ,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  program 
narrative  should  include  the  following 
sections:  background,  objectives, 
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methods,  plan  of  operation,  and  plan  of 
evalus  tion.  The  narrative  should 
descri  je: 


1. 
the 


Tjei 


demographic  characteristics  of 
gei  leral  population  upon  which  the 
lance  system  will  focus, 
epidemiology  of  varicella  in 
su|veillance  population  during  the 
1995-1999  and  varicella  vaccine 

among  specified  age  groups 
the  period  1995-1999.  The 
availal  ility  of  historical  data  for 
baseliije  disease  trends  by  age  group 

and  following,  implementation 
vafccination  program  is  required, 
lata  should  be  comparable  to  that 
propos  ed  for  collection  through  this 
in  order  to  monitor  trends, 
sources  of  reporting  within  the 
reportiig  area  under  study.  Appropriate 
reporti  ng  and  sources  for  surveillance 
be  identified  and  described  in 
If  sampling  is  proposed,  it  must 
ribed  in  detail  including  how  it 
performed  and  how  validity  will 
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system . 


;  operation  of  the  surveillance 
This  should  include  details  of 
reportihg,  type  and  format  of  data  to  be 
obtained,  mechanism  for  monitoring  the 
and  personnel  requirements  for 
,  managing  and  analyzing  data. 
pr|)posed  surveillance  system 
provide  the  basis  for 
iological  studies  of  the  impact  of 
vaccine,  identify  cases 
in  vaccinated  individuals, 
the  severity  of  disease  and 
public  health  action, 
jrief  proposal  for  implementing 
ev  iluating  a  disease  prevention 
control  strategy, 
jrief  proposal  for  an  applied 
iological  research  study 

issues  other  than  disease 
ion  and  control  strategies). 
Bajckground  information  and  other 
demonstrate  that  the  applicant 
appropriate  organizational 

,  administrative  support,  and 
0  access  appropriate  target 
ions  or  study  subjects, 
qualifications,  including 
and  experience,  of  project 

,  and  projected  level  of  effort 
toward  accomplishment  of  the 
proposed  activities. 
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Instructions 


line  item  (as  identified  on 
424a  of  the  application),  show 
and  non- Federal  (e.g..  State 
shares  of  total  cost  for  the 
a  surveillance  project.  For  each 
listed  under  the  Personnel 
itehi,  indicate  their  specific 
responi  ibilities  relative  to  each  of  the 
propos  (d  projects.  Include  provisions 
for  travpl  of  the  principal  investigator 


and  one  varicella  surveillance  project 
participant  to  two  meetings  at  CDC  in 
Atlanta  during  the  first  year  of  the 
program. 

A  budget  justification  is  required  for 
all  budget  items,  consistent  with  the 
purpose  and  objectives  of  the  project. 
Letters  of  support  should  be  included  if 
applicants  anticipate  the  participation 
of  other  organizations  in  conducting 
proposed  activities. 

The  application  narrative  (excluding 
budget,  appendices,  and  required  forms) 
must  not  exceed  30  single-spaced  pages, 
printed  on  one  side,  with  one-inch 
margins,  and  uiu-educed  font.  Only  the 
following  information  should  be 
presented  in  appendices:  Letters  of 
support,  documentation  of  bona  fide 
agent  status,  ciuricula  vitaes,  and 
budget.  All  other  materials  or 
information  that  should  be  included  in 
the  narrative  will  not  be  accepted  if 
placed  in  the  appendices. 

F.  Submission  and  Deadline 

Letter  of  Intent 

In  order  to  enable  CDC  to  determine 
the  level  of  interest  in  the  program 
announcement,  a  non-binding  letter-of- 
intent  to  apply  is  requested  from 
potential  applicants.  The  letter-of-intent 
should  include:  (1)  Name  and  address  of 
institution,  and  (2)  name,  address,  and 
telephone  number  of  contact  person. 
The  letter-of-intent  should  be  submitted 
to  the  Grants  Management  Specialist 
identified  in  Section  J  "Where  to  Obtain 
Additional  Information  on  or  before 
June  11,  1999." 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  provided  in  the  application 
kit.  On  or  before  July  12,  1999,  submit 
the  application  to:  Mattie  Jackson, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99132, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,Atlanta,  GA  30341- 
4146, 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either; 

(a)  Received  on  or  before  the  deadline; 
or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  review  panel.  (Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  fi^om  a  commercial  carrier 
of  U.S.  Postal  Service.  Private  metered 
postmarks  shall  rfot  be  acceptable  as 
proof  of  timely  mailing). 


Late  Applications:  Applications 
which  do  not  meet  the  criteria  (a)  or  (b) 
above  a  considered  late  applications, 
will  not  be  considered,  and  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria- 
Each  application  will  be  evaluated 
individually  by  an  independent  review 
group  appointed  by  CDC  according  to 
the  following  criteria: 

(1)  Understanding  the  objectives  of 
the  varicella  surveillance  project  (5 
points). 

(a)  Demonstration  of  a  clear 
understanding  of  the  background  and 
objectives  of  this  cooperative  agreement 
program  and  the  feasibility  of 
accomplishing  the  outcomes  described. 

(2)  Description  of  the  population  base 
and  the  vaccine  providers  in  the 
varicella  surveillance  project  site  (5 
points) 

(a)  Clear  definition  of  the  geographic 
area  and  population  base  in  which  the 
varicella  surveillance  site  will  operate. 
Detailed  description  of  the 
demographics  of  the  proposed 
population  base  including  the  extent  to 
which  the  population  base  is  diverse  in 
terms  of  demographics  and  special 
populations. 

(b)  Description  of  vaccination 
providers  in  both  the  private  and  public 
sectors  within  the  varicella  surveillance 
site. 

(3)  Adequacy  of  baseline  data  for 
varicella  surveillance;  availability  of 
trend  data  for  varicella  surveillance 
from  1995-1999  and  comparability  of 
these  data  to  the  proposed  surveillance 
system  (20  points). 

(4)  Description  of  existing  capacity  to 
perform  surveillance  for  varicella,  to 
assess  vaccine  impact,  and  to  perform 
other  applied  epidemiological  research 
(40  points). 

(a)  Adequacy  of  plan  for  performing 
and  maintaining  varicella  surveillance 
that  will  cover  all  age  groups. 
Description  of  methods  for  monitoring 
varicella  disease  in  all  age  groups 
including  the  adequacy  of  an 
appropriate  plan,  and  the  extent  to 
which  the  proposed  sources  of  case 
reports  will  ensure  an  adequate  sample 
size  and  representativeness  of 
populations  and  all  age  groups  at  risk 
for  varicella  to  ensure  that  the 
epidemiological  analysis  of  the  impact 
of  varicella  vaccine  will  be  appropriate 
and  statistically  valid.  If  sampling  is 
proposed,  provide  a  detailed  description 
of  how  sampling  will  be  performed  and 
how  validity  will  be  assured. 

(b)  Adequacjf  of  plan  for  monitoring 
vaccine  coverage.  Description  of  plan 
for  obtaining  information  on  vaccine 
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coverage  by  age  group  on  an  ongoing 
basis. 

(c)  Adequacy  of  plans  for  data 
management.  Description  of  plans  for 
data  management  and  analysis. 

(d)  Quality  of  proposals  submitted  for: 
(i)  Implementing  and  evaluating  a 

disease  prevention  and/or  control 
strategy. 

(ii)  An  applied  epidemiological 
research  study  (addressing  an  issue 
other  then  disease  prevention  and 
control  strategies). 

(5)  Operational  plan  (15  points). 

(a)  The  plan  should  identify  the 
proposed  organizational  and  operating 
structure/procedures  including  the  roles 
and  responsibilities  of  all  participating 
agencies,  organizations,  institutions, 
and  individuals.  Description  of 
applicant's  partnerships  with  necessary 
and  appropriate  organizations  for 
establishing  and  operating  the  proposed 
varicella  surveillance  including 
appropriate  public  health  action  in 
response  to  outbreaks. 

(d)  Ability  to  function  as  part  of  a 
surveillance  network.  The  extent  to 
which  the  applicant  describes  plans  for 
collaboration  with  other  varicella 
surveillance  sites  in  the  establishment 
and  operation  of  the  varicella 
surveillance  and  individual  varicella 
surveillance  projects,  including  project 
design/development  (e.g.,  protocols) 
and  synthesis  and  dissemination  of 
findings. 

(c)  Quality  of  the  proposed  projects 
(as  requested  in  the  Application  Content 
section  above)  regarding  consistency 
with  public  health  needs,  intent  of  this 
program,  feasibility,  methodology/ 
approach,  and  collaboration/ 
participation  of  partner  organizations. 
The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (1) 
the  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (4)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partne'-ships 
with  community(ies)  and  recognition  of 
mutual  benefits. 

(d)  Demonstration  of  support  from 
non-applicant  participating  agencies, 
institutions,  organizations,  etc. 
indicated  in  applicant's  operational 
plan.  Applicant  should  provide  (in  an 
appendix)  letters  of  support  which 


clearly  indicate  collaborators 
willingness  to  be  participants  in  the 
varicella  surveillance  activities.  Do  not 
include  letters  of  support  from  CDC 
persoimel. 

(6)  Personnel  qualifications  and 
management  plan  (10  points). 

(a)  Identification  of  applicant's  key 
professional  personnel  to  be  assigned  to 
the  varicella  surveillance  site  and 
varicella  surveillance  projects  (provide 
curriculum  vitae  for  each  in  an 
appendix).  Clear  identification  of  their 
respective  roles  in  the  management  and 
operation  of  the  varicella  surveillance 
site.  Descriptions  of  their  experience  in 
conducting  work  similar  to  that 
proposed  in  this  announcement. 

(b)  Description  of  all  support  staff  and 
services  to  be  assigned  to  the  varicella 
surveillance  project. 

(7)  Evaluation  (5  points). 

(a)  Quality  of  plan  for  monitoring  and 
evaluating  the  completeness  of 
surveillance,  the  quality  of  vaccine 
coverage  data,  and  the  scientific  and 
operational  accomplishments  of  the 
varicella  surveillance  site  and  of 
individual  varicella  surveillance 
projects. 

(b)  Quality  of  plan  for  monitoring  and 
evaluating  progress  in  achieving  the 
piupose  and  overall  goals  of  this 
cooperative  agreement  program. 

(8)  Budget  (not  scored). 

Extent  to  which  the  line  item  budget 
is  detailed,  clearly  justified,  and 
consistent  with  the  purpose  and 
objectives  of  this  program. 

If  requesting  funds  for  any  contracts, 
provide  the  following  information  for 
each  proposed  contract:  (1)  Name  of 
proposed  contractor,  (2)  breakdown  and 
justification  for  estimated  costs,  (3) 
description  and  scope  of  activities  to  be 
performed  by  contractor,  (4)  period  of 
performance,  and  (5)  method  of 
contractor  selection  (e.g.,  sole-source  or 
competitive  solicitation). 

(9)  Himian  Subjects  (not  scored). 
Does  the  application  adequately 

address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Semiannual  progress  reports 

2.  Financial  status  report,  no  more  than 
90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project 
period 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in 


Section  J  "Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR98-1  Human  Subjects  Requirements 
AR98-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR98-7    Executive  Order  12372 

Review 
AR98-9    Paperwork  Reduction  Act 

Requirements 
AR98-10    Smoke-Free  Workplace 

Requirements 
AR98-11     Healthy  People  2000 
AR98-1 2     Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301(a)  and  317(k)(l).  (2)  of  the 
Public  Health  Service  Act  [42  U.S.C. 
sections  241(a)  and  247b(k)(l),  (2)],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.165. 

I.  Where  To  Obtain  Additional 
Information 

Copies  of  this  announcement  and 
application  forms  can  be  downloaded 
by  using  the  CDC  homepage  address  on 
the  Internet:  http://www.cdc.gov  (click 
on  funding). 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888^72-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

To  obtain  additional  information 
contact:  Mattie  Jackson,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office  Announcement  99132, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000  Atlanta,  GA  30341- 
4146,  Telephone  (770)  488-2718  E-mail: 
mij3@cdc.gov. 

For  programmatic  technical 
assistance,  contact:  Jane  Seward,  MBBS, 
MPH,  Medical  Epidemiologist.  Varicella 
Activity,  VPDB,  National  Immunization 
Program,  Centers  for  Disease  Control 
and  Prevention  (CDC).  MS  E-61. 
Atlanta,  GA  30333.  Telephone  (404) 
639-8230,  E-mail:  jfs2@cdc.gov. 

Dated:  May  5,  1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  99-11773  Filed  5-10-99;  8:45  am] 
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ITMENT  OF  HEALTH  AND 
SERVICES 

Food  ^nd  Drug  Administration 
[DockelJNo.  98E-0319] 

Detern^ination  of  Regulatory  Review 
Period  |f or  Purposes  of  Patent 
Extension;  GenESA® 

AGENC\ :  Food  and  Drug  Administration, 
HHS. 

ACTlONd  Notice. 


SUMMAF  Y:  The  Food  and  Drug 
Admin  stration  (FDA)  lias  determined 
the  regi  ilatory  review  period  for 
GenESn®  and  is  publishing  this  notice 
of  that  I  letermination  as  required  by 
law.  FE  A  has  made  the  determination 
because  of  the  submission  of  an 
applica  ion  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  ( laims  that  human  drug  product. 
ADDRESi  )ES:  Written  comments  and 
petition  s  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Fc  od  and  Drug  Administration, 
5630  Fi  (hers  Lane,  rm.  1061,  Rockville, 
MD2D8  52. 

FOR  FURlTHER  INFORMATION  CONTACT: 
Brian  J.  jMalkm,  Office  of  Health  Affairs 
(HFY-2  )),  Food  and  Drug 
Admini  Jtration,  5600  Fishers  Lane, 
Rockvil  e.  MD  20857.  301-827-6620. 
SUPPLE*  ENTARY  INFORMATION:  The  Drug 
Price  Cc  mpetition  and  Patent  Term 
Restoralion  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  R«  storation  Act  (Pub.  L.  100-670) 
generall  y  provide  that  a  patent  may  be 
extende  1  for  a  period  of  up  to  5  years 
so  long  i  is  the  patented  item  (human 
drug  pre  duct,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive  I  was  subject  to  regulatory 
review  l  y  FDA  before  the  item  was 
markete  1.  Under  these  acts,  a  product's 
regulato  y  review  period  forms  the  basis 
for  detei  mining  the  amount  of  extension 
an  appli  :ant  may  receive. 

A  regi  latory  review  period  consists  of 
two  peri  ads  of  time:  A  testing  phase  and 
an  apprc  val  phase.  For  human  drug 
product; ,  the  testing  phase  begins  when 
the  exen  iption  to  permit  the  clinical 
investigi  tions  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  b€  gins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
applicat  on  to  market  the  human  drug 
product  md  continues  until  FDA  grants 
permissi  on  to  market  the  drug  product. 
Althoug  I  only  a  portion  of  a  regulatory 
review  p  eriod  may  count  toward  the 
actual  ax  lount  of  extension  that  the 
Commis;  ioner  of  Patents  and 


Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  GenESA® 
(arbutamine  hydrochloride).  GenESA® 
is  indicated  for  diagnosing  the  presence 
or  absence  of  coronary  artery  disease  in 
patients  who  cannot  exercise  adequately 
when  used  in  conjunction  with 
radionuclide  myocardial  perfusion 
imaging  or  echocardiography. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
GenESA®  (U.S.  Patent  No.  5,234,404) 
from  Gensia  Sicor,  Inc.,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  December  17,  1998,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  GenESA® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
GenESA®  is  2,641  days.  Of  this  time, 
1 ,295  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,346  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  June  22,  1990. 
The  applicant  claims  June  23,  1990,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  June  22,  1990, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  January  6,  1994.  The 
applicant  claims  December  21,  1993,  as 
the  date  the  new  drug  application 
(NDA)  for  GenESA®  (NDA  20-420)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-420  was 
submitted  on  January  6,  1994. 

3.  The  date  the  application  was 
approved:  September  12,  1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 


20-420  was  approved  on  September  12, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  399  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  12, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  8,  1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  April  29,  1999. 
Thomas  ].  McGinnis, 

Deputy  Associate  Commissioner  for  Health 

Affairs. 

[PR  Doc.  99-11822  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0842] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Aggrastat® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Aggrastat®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
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application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  conunents  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  hiunan  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Aggrastat® 
(tirofiban  hydrochloride).  Aggrastat®  , 
in  combination  with  heparin,  is 
indicated  for  the  treatment  of  acute 
coronary  syndrome.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Aggrastat®  (U.S.  Patent 
No.  5,292,756)  from  Merck  &  Co.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 


determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
December  11, 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regidatory  review  period  and  that  the 
approval  of  Aggrastat®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Aggrastat®  is  2,247  days.  Of  this  time, 
2,051  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  196  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  March  21,  1992. 
The  appUcant  claims  March  20, 1992,  as 
the  date  the  investigational  new  drug 
application  (MD)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  March  21,  1992, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  October  31,  1997.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Aggrastat®  (NDA  20-912)  was  initially 
submitted  on  October  31,  1997. 

3.  The  date  the  application  was 
approved:  May  14,  1998.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-912  was  approved  on  May  14,  1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  433  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  12, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  11,  1999  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Conunents  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  April  29,  1999. 
Thomas ).  McGinnis, 
Deputy  Associate  Commissioner  for  Health 
Affairs. 
(FR  Doc.  99-11821  Filed  5-10-99;  8:45  am) 

BILLING  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-9000-N] 
BIN  0938-AJ37 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances— Third  Quarter,  1998 

agency:  Health  Care  Financing 
AdministraUon  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  during  July.  August,  and 
September  of  1998,  relating  to  the 
Medicare  and  Medicaid  programs.  This 
notice  also  identifies  certain  devices 
with  investigational  device  exemption 
numbers  approved  by  the  Food  and 
Drug  Administration  that  potentially 
may  be  covered  under  Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  also  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 
FOR  FURTHER  INFORMATION  CONTACT:  It  is 
possible  that  an  interested  party  may 
have  a  specific  information  need  and 
not  be  able  to  determine  from  the  listed 
information  whether  the  issuance  or 
regulation  would  fulfill  that  ne^d. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
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items.  Copies  are  not  available  through 
the  cor  tact  persons. 

Ques  tions  concerning  Medicare  items 
in  Add  jndum  III  may  be  addressed  to 
Bridget  Wilhite.  Office  of 
Communications  and  Operations 
Suppoit.  Division  of  Regulations  and 
Issuances,  Health  Care  Financing 
Admin  stration,  (410)  786-5248. 

Ques  ions  concerning  Medicaid  items 
in  Addi  mdum  III  may  be  addressed  to 
Betty  S  anton.  Center  for  Medicaid  State 
Operations,  Policy  Coordination  and 
Plannir  g  Group,  Health  Care  Financing 
Admin  stration,  S2-26-13,  7500 
Securit  '  Boulevard,  Baltimore,  MD 
21244-1850,  (410)  786-3247. 

Ques  ions  concerning  Food  and  Drug 
Admini  stration-approved 
investigational  device  exemptions  may 
be  addrfessed  to  Sharon  Hippler,  Office 
of  Clinical  Standards  and  Quality, 
Coverage  and  Analysis  Group,  Health 
Care  Fii  ancing  Administration,  C4-11- 
04,  750(1  Security  Boulevard,  Baltimore, 
MD  21214-1850.  (410)  786-4633. 
Quest  ions  concerning  all  other 
informa  ion  may  be  addressed  to  Kristy 
Nishimdto,  Office  of  Communications 
and  Operations  Support,  Division  of 
Regulations  and  Issuances,  Health  Care 
Financing  Administration,  C5-16-03, 
7500  Se:urity  Boulevard.  Baltimore,  MD 
21244-1850,  (410)  786-8517. 
SUPPLEMENTARY  INFORMATION: 

I.  ProgTi  im  Issuances 

The  H  salth  Care  Financing 
Adminii  tration  (HCFA)  is  responsible 
for  admi  nistering  the  Medicare  and 
Medicai  1  programs.  These  programs  pay 
for  healt  i  care  and  related  services  for 
39  milli(  m  Medicare  beneficiaries  and 
35  millidn  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  Furnishing  information  to 
Medicar  s  beneficiaries  and  Medicaid 
recipien  s,  health  care  providers,  and 
the  publ  c  and  (2)  effective 
commun  ications  with  regional  offices. 
State  goA  emments.  State  Medicaid 
Agencies ,  State  Survey  Agencies, 
various  i  roviders  of  health  care,  fiscal 
intermec  iaries  and  carriers  that  process 
claims  aj  id  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulatio  is  under  the  authority  granted 
to  the  Se  ;retary  of  the  Department  of 
Health  ai  id  Human  Services  under 
sections  1102,  1871,  1902,  and  related 
provisioi  s  of  the  Social  Security  Act 
(the  Act)  We  also  issue  various 
manuals,  memoranda,  and  statements 
necessar  '  to  administer  the  programs 
efficient!  i. 

Sectioi   1871(c)(1)  of  the  Act  requires 
that  we  p  ublish  a  list  of  all  Medicare 
manual  i  istructions,  interpretive  rules. 


and  guidelines  of  general  applicability 
not  issued  as  regulations  at  least  every 
3  months  in  the  Federal  Register.  We 
published  our  first  notice  June  9,  1988 
(53  FR  21730).  Although  we  are  not 
mandated  to  do  so  by  statute,  for  the 
sake  of  completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  3-month  time 
frame. 

II.  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  Food  and  Drug  Administration- 
approved  investigational  device 
exemptions  published  during  the 
timeframe  to  determine  whether  any  are 
of  particular  interest.  We  expect  it  to  be 
used  in  concert  with  previously 
published  notices.  Those  unfamiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  of 
our  first  three  notices  (53  FR  21730,  53 
FR  36891,  and  53  FR  50577)  published 
in  1988,  and  the  notice  published  March 
31,  1993  (58  FR  16837).  Those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21,  1989  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda: 

•  Addendum  I  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

•  Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

•  Addendum  III  lists  a  unique  HCFA 
transmittal  number  for  each  instruction 
in  our  manuals  or  Program  Memoranda 
and  its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often,  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

•  Addendum  IV  lists  all  substantive 
and  interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item  we  list  the — 

+  Date  published; 

+  Federal  Register  citation; 

+  Parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable); 

+  Agency  file  code  number: 

+  Title  of  the  regulation; 


+  Ending  date  of  the  comment  period 
(if  applicable);  and 

+  Effective  date  (if  applicable). 

•  Addendum  V  includes  listings  of 
the  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  numbers  that  have  been 
approved  or  revised  during  the  quarter 
covered  by  this  notice.  On  September 
19,  1995,  we  published  a  final  rule  (60 
FR  48417)  establishing  in  regulations  at 
42  CFR  405.201  e\  seq.  that  certain 
devices  with  an  investigational  device 
exemption  approved  by  the  Food  and 
Drug  Administration  and  certain 
services  related  to  those  devices  may  be 
covered  under  Medicare.  It  is  our 
practice  to  announce  all  investigational 
device  exemption  categorizations,  using 
the  investigational  device  exemption 
numbers  the  Food  and  Drug 
Administration  assigns.  The  listings  are 
organized  according  to  the  categories  to 
which  the  device  numbers  are  assigned 
(that  is.  Category  A  or  Category  B,  and 
identified  by  the  investigational  device 
exemption  number). 

m.  How  To  Obtain  Listed  Material 


A.  Manuals 

Those  wishing  to  subscribe  to 
program  manuals  should  contact  either 
the  Government  Printing  Office  (GPO) 
or  the  National  Technical  Information 
Service  (NTIS)  at  the  following 
addresses: 

Superintendent  of  Documents, 
Government  Printing  Office,  ATTN: 
New  Orders,  PO  Box  371954, 
Pittsburgh,  PA  15250-7954, 
Telephone  (202)  512-1800,  Fax 
number  (202)  512-2250  (for  credit 
card  orders);  or 
National  Technical  Information  Service. 
Department  of  Commerce,  5825  Port 
Royal  Road,  Springfield,  VA  22161, 
Telephone  (703)  487-4630. 
In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
fi'ora  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  all  manuals  are 
available  at  the  following  Internet 
address:  http://Mrwrw.hcfa.gov/ 
pubforms/progman.htm. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
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either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federad  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volume  59, 
Number  1  (January  2, 1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/vsrww. access. gpo.gov/su — docs/,  by 
using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais,  then  log  in  as  guest 
(no  password  required). 

C.  Rulings 

We  publish  rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  from  the  nearest  HCFA  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  rulings  in  the 
Federal  Register.  Rulings,  beginning 
with  those  released  in  1995,  are 
available  online,  through  the  HCFA 
Home  Page.  The  Internet  address  is 
http://www.hcfa.gov/regs/rulings.htm. 

D.  HCFA's  Compact  Disk-Read  Only 
Afemojy  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM  and  may 
be  purchased  from  GPO  or  NTIS  on  a 
subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVIII,  and  XDC  of  the  Act. 

•  HCFA-related  regulations. 

Addendum 


•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 

The  titles  of  the  Compilation  of  the 
Social  Security  Laws  are  current  as  of 
January  1,  1995.  (Updated  titles  of  the 
Social  Security  Laws  are  availaWe  on 
the  Internet  at  http://wrww.ssa.gov/ 

OP Home/ssact/comp-toc.htm.)  The 

remaining  portions  of  CD— ROM  are 
updated  on  a  monthly  basis. 

Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995,  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

rv.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1 ,400 
designated  libraries  throughout  the 
United  States.  Some  FDLs  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL. 
Contact  any  library  to  locate  the  nearest 
FDL. 

In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 
and  retain  at  least  one  copy  of  most 
Federal  government  publications,  either 
in  printed  or  microfilm  form,  for  use  by 
the  general  public.  These  libraries 
provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 


nearest  regional  depository  library  from 
any  library.  Superintendent  of 
Documents  numbers  for  each  HCFA 
publication  are  shown  in  Addendum  III, 
along  with  the  HCFA  publication  and 
transmittal  numbers. 

To  help  FDLs  locate  the  materials,  use 
the  Superintendent  of  Documents 
number,  plus  the  HCFA  transmittal 
number.  For  example,  to  find  the 
Intermediary  Manual,  (HCFA  Pub.  113- 
3)  transmittal  entitled  "Electronic  Data 
Interchange  Security,  Privacy,  Audit 
and  Legal  Issues,"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/6  and  the  HCFA  transmittal 
number  1748. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance,  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 

Dated:  April  23, 1999. 
Elizabeth  Cusick, 

Acting  Director,  Office  of  Communications 
and  Operations  Support. 

Addendum  I 

This  addendum  lists  the  publication  dates 
of  the  most  recent  quarterly  listings  of 
program  issuances. 
November  21,  1997  (62  FR  62325) 
June  4,  1998  (63  FR  30499) 
August  11,  1998  (63  FR  42857) 
September  16,  1998  (63  FR  49598) 
December  9,  1998  (63  FR  67899) 

Addendum  11 — Description  of  Manuals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9,  1988.  at  53  FR  21730 
and  supplemented  on  September  22,  1988,  at 
53  FR  36891  and  December  16,  1988,  at  53 
FR  50577.  Also,  a  complete  description  of  the 
Medicare  Coverage  Issues  Manual  was 
published  on  August  21,  1989,  at  54  FR 
34555.  A  brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that  we 
maintain  was  published  on  October  16,  1992, 
at  57  FR  47468. 


I.— Medicare  and  Medicaid  Manual  Instructions 

[July  1998  Through  September  1998] 


Trans.  No. 


Manual/Subject/Publication  No. 


Intermediary  Manual 

Part  3 — Claims  Process 

(HCFA  Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22.8^) 


1748 


1749 


Electronic  Data  Interchange  Security,  Privacy,  Audit  and  Legal  Issues. 

Contractor  Data  Security  and  Confidentially  Requirements. 

Electronic  Data  Interchange  Audit  Trail. 

Security-Related  Requirements  for  Subcontractor  Arrangements  With  Network  Services. 

Completing  Quarterly  Report  on  Provider  Enrollment. 

Checking  Reports. 

Type  of  Provider. 

Completing  Lines  Twenty-Seven  Through  Thirty-One— Age  of  Applications  Pending. 

Completing  Lines  Thirty-Two  Through  Thirty-Seven— Change  of  Ownership  Workloads. 
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Trans.  I  Jo 


1750 
1751 

1752 


1609 

1610 
1611 


A-98-21 

A-9&-22 
A-98-2: 
A-98-2'( 

A-98-25 
A-98-26 

A-98-27 
A-98-2a 

A-98-29 
A-98-30 

A-98-31 


B-98-25 
B-98-26 

B-98-27 
B-98-28 
B-98-29 
B-98-30 
B-98-31 

B-98-32 
B-98-33 


B-98-34 
B-9&-35 
B-98-36 
B-98-37 


AB-98-3; 
AB-98-3; 
AB-98-3' 
AB-98-3! 
AB-98-3< 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[July  1998  Through  September  1998] 


Manual/Subject/Publication  No. 


Requirements  for  Submission  of  Electronic  Media  Claims  Data. 
Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccines. 
Mammography  Screening. 
Millennium  Readiness. 


Carriers  Manual 

Part  3— Claims  Process 

(HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


Electronrc  Data  Interchange  Security,  Privacy,  Audit  and  Legal  Issues. 

Contractor  Data  Security  and  Confidentiality  Requirements. 

Audit  Trails. 

Security-Related  Requirements  for  Subcontractor  An-angements  With  Network  Sen/ices 

The  System  for  Processing  Electronic  Media  Claims. 

Electronic  Media  Claims  Testing  and  Verification. 

Identifying  a  Screening  Mammography  Claim. 

Adjudicating  the  Claim. 


Program  Memorandum 

Intermediaries  (HCFA  Pub.  BOA) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Payment  to  Hospitals  for  Direct  Costs  of  Graduate  Medical  Education  and  Operating  Indirect  Medical  Education  Costs  for 
Medicare+Choice  Enrollees. 

Hospital  Encounter  Data  Requirements  From  the  Balanced  Budget  Act  of  1997. 

Coding  for  Adequacy  of  Hemodialysis  Dialysis  on  Claim  Form— Additional  Modifier 

Change  to  Reporting  of  Outpatient  Rehabilitation  Services  and  All  Comprehensive  Outpatient  Rehabilitation  Facilities  Serv- 
ices Using  HCFA  Common  Procedure  Coding  System. 

Home  Health  Agency  Surety  Bond  Requirements. 

Prospective  Payment  System  PRICER  Changes  for  Fiscal  Year  1999,  Including  Changes  for  Discharges  to  Post-Acute  Care 
Providers  and  a  Millennium  Compliant  Provider  Specific  File. 

Hospice  Provisions  Enacted  by  the  Balanced  Budget  Act  of  1997. 

^Sre'^  """"^  ^^^'^^  Benefit-The  Balanced  Budget  Act  of  1 997-Clarification  of  Part-Time  or  Intermittent  Skilled  Nursing 

UB-92  Claims  That  Are  Not  Millennium  Compliant. 

Extension  of  the  Effective  Date  for  Intermediary  Usage  of  the  4A.01  Implementation  of  the  Version  3051  Based  835  Trans- 
action for  Electronic  Remittance  Advice. 

Discharges  to  Swing  Bed  Units  and  Other  Post-Acute  Care  Providers. 


Program  Memorandum 

Carriers 

(HCFA  Pub.  60B) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Changes  to  Correct  Coding  Edits,  Version  4.1. 

Durable  Medical  Equipment  Regional  Carrier  Instructions  to  Implement  Balanced  Budget  Act  of  1997  Provisions  §4105  to 

Provide  Expanded  Coverage  of  Blood  Glucose  Monitors  and  Test  Strips  for  all  Diabetics— Implement  July  1    1998 
Implementation  of  Additional  Commercial  Edits  Effective  for  Dates  of  Service  on  or  after  October  1   1998 
Modifications  to  Form  HCFA-1500  Instnjctions. 
Private  Contracts  Between  Beneficiaries  and  Physicians/Practitioners. 
Millennium  Changes  for  Forms  HCFA-1491,  1490S,  and  1490U. 
Change  to  Health  Insurance  Claim  Fomn  HCFA-1500  Instructions  for  Processing  Physician  Claims  in  Global  Payment  Sys- 

Changes  to  the  1998  Medicare  Physician  Fee  Schedule  Database. 

Durable  Medical  Equipment  Carrier  Operating  Instmctions  to  Implement  Balanced  Budget  Act  of  1997  Provisions  §4105  to 
Provide  Expanded  Coverage  of  Blood  Glucose  Monitors  and  Test  Strips  for  All  Diabetes.  Implement  July  1  1998  (Cor- 
rects and  updates  Transmittal  B-98-17,  dated  April  1998,  Change  Request  #485). 

Elimination  of  Funding  Toll-Free  Lines  for  Participating  Physicians  and  Suppliers 

Receipt  of  Electronic  Claims  That  Are  Not  Millennium  Compliant. 

This  document  will  be  released  in  the  fourth  Quarter  Federal  Register  Notice 

Requiring  Entities  Who  Are  Ineligible  to  Receive  Direct  Medicare  Payments  for  Services  Provided  by  Independent  Contrac- 
tors  to  Comply  with  42  USC  1395u(b)(6),  and  Medicare  Regulations  in  42  CFR  424  80(b) 


Program  Memorandum  Intermediaries/Carriers  (HCFA  Pub.  60AmKSuperintendent  of  Documents  No.  HE  22.8/6-5) 


Standardization  of  Medicare  Coverage  of  Bone  Marrow  Measurements. 

Medicare  Travel  Allowance  Fees  for  Collection  of  Specimens. 

Modifications  of  Medicare  Policy  for  Erythropoietin. 

Consolidated  Billing  for  Skilled  Nursing  Facilities— The  Balanced  Budget  Act  of  1997. 

Coverage  of  Diabetes  Outpatient  Self-Management  Training  Services,  Effective:  July  1,  1998. 
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AB-98-37 
AB-98-38 
AB-98-39 
AB-98-40 
AB-98-41 
AB-98-42 
AB-98-43 
AB-98-44 
AB-98-45 
AB-98-^6 
AB-98-47 
AB-98-48 

AB-98-^9 
AB-98-50 
AB-98-51 

AB-98-52 


66 


67 


68 


Manual/Subject/Publication  No. 


Contractor  Coordination  of  Benefits  File  Formats  and  Trading  Partner  Agreements. 

Distribution  of  1/98  Versions  of  Form  HCFA-855. 

FDA  Approves  Two  Cancer  Tests,  the  Abbott  AxSYM  CA  15-3  test  and  the  Abbott  Imx  CA  15-3  test. 

New  Interest  Rate  Payable  on  Clean  Claims  Not  Paid  Timely. 

Promoting  Influenza  and  Pneumococcal  Vaccinations. 

Revision  of  Troponin  (CPT  Code  84484  and  84512)  Policy. 

New  Waived  Tests.' 

Suspension  of  National  Coverage  Policy  on  Electrostimulation  for  Wound  Healing. 

Consolidated  Billing  for  Skilled  Nursing  Facilities. 

Notice  of  New  Interest  Rate  for  f^edicare  Overpayments  and  Underpayments. 

Health  Care  Financing  Administration  Public  Awareness  Activities. 

Year  2000  Contingency  for  Non-Millennium  Compliant  Electronic  Transactions  and  Publication  of  Year  2000  Article  in  Pro- 
vider Bulletins. 

New  Waived  Tests.  * 

Physician  Ownership  and  Compensation  Interest  System. 

Implementation  of  Section  4105  of  the  Balanced  Budget  Act  Regarding  Coverage  of  Diabetes  Outpatient  Self-Management 
Training  Services. 

Interim  Tracking  Procedures  for  Implementing  the  Medicare  Fraud  and  Abuse  Incentive  Reward  Program. 

State  Operations  Manual 

Provider  Certification 

(HGFA  Pub.  7) 

(Superintendent  of  Documents  No.  HE  22.8/12) 


Medicare  Health  Care  Provider/Supplier  Enrollment. 

Prioritizing  State  Agency  Survey  Wori<load — Initial  Surveys  and  Recertifications. 

Transmitting  Materials. 

List  of  Documents  in  Certification  Packet. 

Notification  to  Application  that  the  Medicare  General  Enrollment  Health  Care  Provider/Supplier  Application  has  been  Denied. 

Notification  of  Pending  involuntary  Termination  Based  on  Change  of  Home  Ownership  Review  of  the  Medicare  General  En- 
rollment Health  Care  Provider/Supplier  Application. 

Notification  of  Involuntary  Termination  Based  on  Change  of  Home  Ownership  Review  of  the  Medicare  General  Enrollment 
Health  Care  Provider/Supplier  Application. 

Medicare  and  Other  Federal  Health  Care  Program  General  Enrollment  Health  Care  Provider/Supplier  Application. 

Medicare  and  Other  Federal  Health  Care  Program  Change  of  Information  Health  Care  Provider/Supplier  Application. 

Medicare  and  Other  Federal  Health  Care  Program  Individual  Reassignment  of  Benefits  Health  Care  Provider/Supplier  Appli- 
cation. 


Peer  Review  Organization  Manual 

(HGFA  Pub.  19) 

(Superintendent  of  Documents  No.  HE  22.8/8-15) 


Introduction. 

Definition. 

Requirements. 

Disagreements. 

Opportunity  to  Discuss. 

Authority. 

Scope  of  Review. 

Referrals. 

Receive  Medical  Records. 

Request  for  a  Review. 

Timing  of  Rereview. 

Interaction  with  Beneficiary  Groups. 

Evaluation. 


Hospital  Manual 

(HGFA  Pub.  10) 

(Superintendent  of  Documents  No.  HE  22.8/2) 


730 


Billing  for  Mammography  Screening. 


Skilled  Nursing  Facility  Manual 

(HGFA  Pub.  12) 

(Superintendent  of  Documents  No.  HE  22.8/3) 


354 


Billing  for  Mammography  Screening. 
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Manual/Subject/Publication  No. 


End  Stage  Renal  Disease  Network 

Organizations  Manual 

(HCFA  Pub.  81) 

(Superintendent  of  Documents  No.  HE  22.9/4) 


Background  and  Responsibilities. 

Authority. 

Purpose  of  End  Stage  Renal  Disease  Network  Organizations. 

Requirements  for  End  Stage  Renal  Disease  Network  Organizations. 

Responsibilities  of  End  Stage  Renal  Disease  Network  Organizations. 

Health  Care  Quality  Improvement  Program. 

Goals 

Network  Organization's  Role  in  Health  Care  Quality  Improvement  Program. 

Organizational  Structure. 

Network  Council.  * 

Board  of  Directors. 

Medical  Review  Board. 

Other  Committees. 

Network  Staff. 

Required  Administrative  Reports. 

Intemal  Quality  Control  Program. 

Health  Care  Financing  Administration  Meetings. 

Cooperative  Activities  with  State  Sun/ey  Agencies  and  Peer  Review  Organizations. 

Annual  Report  Format. 

Statutory  and  Regulatory  Requirements. 

General  Requirements. 

Nonconfidential  Information. 
Confidential  Information. 

Disclosure  of  Network  Deliberations. 

Disclosure  of  Confidential  Network  Information  to  Officials  and  Agencies. 

Disclosure  of  Network  Information  Involving  Beneficiary  Complaints. 

Disclosure  of  Network  Information  for  Research  Purposes. 

Disclosure  of  Network  Sanction  Intonnation. 

Redisclosure  of  Network  Information. 

Authority. 

End  Stage  Renal  Disease  Health  Care  Quality  Improvement  Program. 

Responsibilities. 

Quality  of  Care  Improvement  Projects. 

Components  of  Quality  of  Care  Improvement  Projects. 

Developing  and  Planning  the  Project. 

Identifying  and  Confinning  an  Opportunity  to  Improve  Care. 

Developing  a  Network  Intervention  Activity. 

Measuring  Impact  and  Project  Evaluation. 

Disseminating  Results. 

Identifying  Additional  Opportunities  for  Improvement. 

Project  Reporting  System. 

Improvement  Plan. 

End  Stage  Renal  Disease  Core  Clinical  Indicators. 

Core  Indicators— Networt<  National  Sample. 

Core  Indicators — Sampling  Method. 

Core  Indicators— Data  Collection. 

Core  Indicators— Data  Validation. 

Core  Indicators— Data  Reporting. 

Health  Care  Financing  Administration-Compiled  Data  Reports. 

Quality  Improvement  Projects  Versus  Research  Studies. 

Networi<  Resources  to  Support  the  National  Renal  Registry. 

Core  Indicators— Targeted  Patient  Population,  and  Clinical  Measures. 

Annual  Patient  Sample  Per  Network  for  Conducting  National  Renal  Registry  Special  Studies. 

Networi<  Quality  Improvement  Project  Report. 


Provider  Reimbursement  Manual— Part  1 

(HCFA  Pub.  15-1) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


405 


Low  Medicare  Volume  Prospective  Payment  Rates  for  Skilled  Nursing  Facilities  Effective  for  Cost  Reporting  Periods  Beqin- 
ning  on  or  After  October  1 ,  1986  and  Prior  to  Cost  Reporting  Periods  Beginning  on  or  After  July  1    1998 

Calculation  of  the  Low  Medicare  Volume  Prospective  Payment  Rate. 

Methodology  for  Determining  Per  Diem  Prospective  Payment  Rates  Effective  for  Cost  Reporting  Periods  Beginning  on  or 
After  October  1,  1977  and  Before  July  1,  1998.  ^        »  »        a        « 

General  Provisions. 
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Manual/Subject/Publication  No. 


Methodology  for  Determining  Per  Diem  Prospective  Payment  Rates  Effective  for  Cost  Reporting  Periods  Beginning  on  or 

After  July  1,  1998. 
Determination  of  Facility  Specific  Per  Diem  Rates. 

Calculating  Payment  Under  Skilled  Nursing  Facility  Prospective  Payment  System. 
Use  of  Skilled  Nursing  Facility  PRICER. 

Skilled  Nursing  Facility  Prospective  Payment  System — Payment  Requirements  and  Adjustments. 
Reporting  Rehabilitative  Therapy  Minutes  on  the  Minimum  Data  Set  for  Purposes  of  Medicare  Payment. 
406  Principle  of  Cost  Apportionment. 


State  Medicaid  Manual — Part  2 
State  Organization  and  General  Administration 

(HCFA  Pub.  45-2) 
(Superintendent  of  Documents  No.  HE  22.8/10) 


90 
91 


Annual  Report  on  Home  and  Community-Based  Services  Waivers. 

Statistical  Report  on  Medical  Care:  Eligibles,  Recipients,  Payments  and  Services. 

Federal  Reporting  Requirements. 

Requirements  for  the  Medicaid  Statistical  Information  System. 


State  Medicaid  Manual — Part  5 

Early  and  Periodic  Screening, 

Diagnosis,  and  Treatment 

(HCFA  Pub.  45-5) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


12 


Screening  Service  Content. 


State  Medicaid  Manual— Part  6  Payment  for  Services  (HCFA  Pub.  45-6)  (Superintendent  of  Documents  No.  HE  22.8/10) 


35 


Upper  Limits  for  Prescription  Drugs. 


State  Medicaid  Manual— Part  11  Medicaid  Management  Information  System  (HCFA  Pub.  45-11)  (Superintendent  of  Documents  No.  HE 

22.8/10) 


18 


Background. 

Applicable  Federal  Approval  Requirements. 

Approval  Process  and  Documentation  Submissions. 

List  of  Reimbursable  Costs  for  State  Systems. 

Eligibility  Verification  Systems,  Switching  Companies,  Electronic  Claims  Capture,  and  Electronic  Claims  Management  Sys- 
tem-Overview. 

Electronic  Fund  Transfer  and  Electronic  Remittance  Advices. 

General  (System)  Requirements. 

Future  Additional  System  Requirements. 

Claims  Processing  Subsystem. 

Data  Requirements. 

Applicable  Federal  Approval  Requirements. 

Acquisition  of  Automated  Data  Processing  Equipment  and  Services. 

Implementation  Advance  Planning  Document. 

Approval  Process  and  Documentation  Submissions. 

Cost  Reimbursable  at  75  Percent  Federal  Financial  Participation. 

Cost  Reimbursable  at  75  Percent  Federal  Financial  Participation  for  Management  Administration  Reporting  Subsystem  and 
Sun/eillance  and  Utilization  Review  Subsystem. 

List  of  Reimbursable  Costs  for  State  Systems. 

Definitions. 

Considerations  and  Options. 

Detailed  Implementation  Schedule. 

Projected  Reporting  Requirements. 

Preliminary  Evaluation. 

Contractual  Services. 

Required  Assurances. 

Replacement  Systems. 

Approval  Process  and  Documentation  Submissions. 

Approval  of  Eligibility  Determination  Systems— Required  System  Documentation  for  Onsite  Review. 

General  Requirements. 

List  of  Reimbursable  Costs  for  State  Systems. 

Approval  of  Eligibility  Determination  Systems. 

Enumeration  Verification  System  as  a  Component  of  Medicaid  Management  Information  System. 

Sun/eillance  and  Utilization  Review  Subsystem. 
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9&-3 


9&-1 


9&-7 
97-8 
97-9 


Publica  ion  date 


07/06/9J 


07/1 3/9« 


07/29/96 


07/31/98 
07/31/98 
08/06/98 
08/07/98 
08/11/98 

08/11/98 

08/11/98 

08/11/98 
08/14/98 
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Program  Memorandum  Regional  Office— General  (HCFA  Pub.  51)  (Superintendent  of  Documents  No.  HE  22.28/5:90-1) 


Home  Health  Agency  Surety  Bond  Requirements. 


Program  Memorandum  State  Survey  Agencies  (HCFA  Pub.  65)  (Superintendent  of  Documents  No.  HE  22.8/6-5) 


Home  Health  Agency  Parent,  Branch,  and  Subunit  Criteria. 


Medlcare/Medlcaid  Sanction— Reinstatement  Report  (HCFA  Pub.  69) 


Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— June  1998 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— July  1998 
Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— August  1998 


Addendum  IV— Regulation  Documents  Published  in  the  Federal  Register 


FR  Vol.  63 
page 


36488 


37498-37499 


40534-^0536 


CFR  part(s) 


422 


409,  410,  411, 
413,  424,  483, 
and  489. 


File  code* 


Regulation  title 


HCFA-1030- 

IFC 
HCFA-1913-N 


HCFA-3009-N 


40954-41131  405,  412,  and 
413. 


41170-41171 


42055 


441  and  489 


42270-42275  233 


42912-42938 


42797- 
42801413 


42796 


42857-42864 


43655 


HCFA-1003-F 

HCFA-1 152-2- 
F 

HCFA-2030-N 
HCFA-2106-FC 
HCFA-1 035-NC 

HCFA-1 883-P 

HCFA-3250-N 
HCFA-9879-N 


416  and  488  HCFA-1885-N 


Medicare  Program;  Establishment  of  the 
Medicare+Choice  Program:  Correction. 
Medicare    Program;    Prospective    Pay- 
ment System  and  Consolidated  Billing 
for  Skilled   Nursing   Facilities;    Exten- 
sion of  Comment  Period. 
Medicare  Program;  Peer  Review  Organi- 
zation Contracts:  Solicitation  of  State- 
ments of  Interest  From  In-State  Orga- 
nizations—Alaska, Delaware,  the  Dis- 
trict of  Columbia,   Hawaii,   Idaho,  Illi- 
nois, Kentucky,  Maine,  Nebraska,  Ne- 
vada, South  Carolina,  Vermont,  and 
Wyoming. 
Medicare  Program;  Changes  to  the  Hos- 
pital   Inpatient    Prospective    Payment 
Systems  and  Fiscal  Year  1 999  Rates 
Medicare  and  Medicaid  Programs;  Sur- 
ety   Bond    Requirements    for    Home 
Health  Agencies 
Medicaid  Program;  Decision  on  Funding 
for  the  AIDS  Healthcare  Foundation 
START  Program 
Medicaid  and  Title  IV-E  Programs;  Re- 
vision to  the  Definition  of  an  Unem- 
ployed Parent. 
Medicare   Program;   Schedules  of  Per- 
Visit   and   Per-Beneficiary   Limitatioris 
on   Home   Health  Agency  Costs  for 
Cost  Reporting  Periods  Beginning  On 
or  After  October  1,  1998. 
Medicare  Program;  Revision  of  the  Pro- 
cedures for  Requesting  Exceptions  to 
Cost  Limits  for  Skilled  Nursing  Facili- 
ties and  Elimination  of  Reclassifica- 
tions. 
Medicare    Program;    Negotiated    Rule- 
making; Coverage  and  Administrative 
Policies  for  Clinical  Diagnostic  Labora- 
tory Tests;  Change  in  Meeting  Time. 
Medicare  and  Medicaid  Programs;  Quar- 
terly Listing  of  Program  Issuances- 
Fourth  Quarter  1 997. 
Medicare    Program:    Update    of    Rate- 
setting  Methodology,  Payment  Rates, 
Payment  Policies,  and  the  List  of  Cov- 
ered Procedures  for  Ambulatory  Sur- 
gical   Centers    Effective    October    1, 
1998;  Extension  of  Comment  Period. 


End  of  com- 
ment period 


09/11/98 


08/28/98 


Effective 
date 


07/06/98 


10/06/98 
10/13/98 

10/13/98 


10/01/98 
07/31/98 

08/07/98 
10/01/98 


09/10/98 
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Publication  date 


FR  Vol.  63 
page 


CFR  part(s) 


FHe  code* 


Regulation  title 


End  of  com- 
ment period 


Effective 
date 


09/08/98 


09/08/98 


09/08/98 


09/10/98 


09/11/98 


47506-47513 


47513-47514 


47552-48036 


48517 


48735-48736 


409,  410,411. 
412,413,  419, 
489,  493,  and 
1003. 


09/11/98 


09/16/98 


09/22/98 


09/23/98 


09/29/98 


48736-48737 


49598-49605 


50545-50547 


50919-50920 


52022-52092 


405,410,413, 
414,  415,  424, 
and  485. 


400,430,431, 
434,  435,  438, 
440,  and  447. 


HCFA-1045-N 

/ 

HCFA-1046-N 
HCFA-1005-P 

HCFA-3432-N 
HCFA-2029-PN 


HCFA-1097-N 
HCFA-9879-N 
HCFA-1006-CN 

HCFA-1047-NC 

HCFA-2001-P 


Medicare  Program;  Request  for  Public 
Ckjmments  on  Implementation  of  Risk 
Adjusted  Payment  for  tfie 
Medicare+Choice  Program  and  An- 
nouncement of  Public  Meeting. 

Medicare  Program;  September  23  and 
24,  1998,  Meeting  of  ffie  Competitive 
Pricing  Advisory  Committee 

Medicare  Program;  Prospective  Pay- 
ment System  for  Hospital  Outpatient 
Services. 

Medicare  Program:  Septemtier  25, 
1 998,  Open  Town  Hall  Meeting  to  Dis- 
cuss the  Medicare  Coverage  Process 

Medicare  and  Medicaid  Programs;  Rec- 
ognition of  tfie  Community  Healtfi  Ac- 
creditation Program,  Inc.  (CHAP)  and 
Joint  Commission  for  Accreditation  of 
Healtficare  Organizations  (JCAHO)  for 
Hospices. 

Medicare  Program;  September  28, 
1 998,  Meeting  of  the  Practicing  Physi- 
cians Advisory  Council 

Medicare  and  Medicaid  Programs;  Quar- 
terly Listing  of  Program  Issuances — 
First  Quarter,  1 998 

Medicare  Program;  Revisions  to  Pay- 
ment Policies  Under  the  Physician 
Fee  Schedule  for  Calendar  Year 
1999;  Correction 

Medicare  and  Medicaid  Programs;  An- 
nouncement of  Additional  Applications 
From  Hospitals  Requesting  Waivers 
for  Organ  Procurement  Service  Area. 

Medicaid  Program;  Medicaid  Managed 
Care. 


10/06/98 


11/09/98 


10/13/98 


11/23/98 


11/3(V98 


A*N— General  Notice;  PN— Proposed  Notice;  NC— Notice  with  Comment  Period;  FN— Final  Notice;  P— Notice  of  Proposed  Rulemaking 
(NPRM);  F— Final  Rule;  FC— Final  Rule  with  Comment  Period;  CN— Correction  Notk^;  IFC— Interim  Final  Rule  with  Comment  Penod 


Addendum  V — Categorization  of  Food 
and  Drug  Administration-Allowed 
Investigational  Device  Exemptions 

Under  the  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360c),  devices  fall  into  one  of  three 
classes.  Also,  under  the  new  categorization 
process  to  assist  HCFA,  the  Food  and  Drug 
Administration  assigns  each  device  with  a 
Food  and  Drug  Administration-approved 
investigational  device  exemption  to  one  of 
two  categories.  To  obtain  more  information 
about  the  classes  or  categories,  please  refer  to 
the  Federal  Register  notice  published  on 
April  21,  1997  (62  FR  19328). 

The  following  information  presents  the 
device  number,  category  (in  this  case,  A),  and 
criterion  code. 

G980020  Al 

G980150  Al 

G980164  Al 

G980165  Al 

G980171  Al 

G980175  Al 

G980176  A2 

G980185  A2 

G980202  Al 


G980207  Al 

G980212  Al 

The  following  information  presents  the 
device  number,  category  (in  this  case,  B),  and 
criterion  code. 

G970277  B4 

G980105  B2 

G980108  Bl 

G980132  B 

G980134  Bl 

G980135  B2 

G9B0136  B2 

G980140  B2 

G980142  B2 

G980144  B2 

G980146  B2 

G980147  B4 

G980152  B2 

G980156  B2 

G980157  B2 

G980160  B4 

G980161  B4 

G980162  B4 

G980163  B4 

G980166  Bl 

G980169  Bl 

G980174  Bl 

G980180  B4 


G980181  B4 

G980182  B4 

G980184  B4 

G980190  B 

G980192  B4 

G980194  B4 

G980196  Bl 

G980197  B4 

G980198  B3 

G980200  Bl 

G980201  Bl 

G980205  B4 

G980206  B4 

G980208  B3 

G980209  B2 

G980210  B2 

G980211  B2 

G980213  B2 

G980217  B4 

G980218  B5 

G980219  B4 

[PR  Doc.  99-11754  Filed  5-10-99;  8:45  am] 
BILUNG  CODE  412&-10-P 


2536( 


Federal  Register /Vol.  64.  No.  90 /Tuesday,  May  11,  1999 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

Props<^  Collection;  Comment 
Requeit;  Evaluation  of  the  NIDCD 
Partnership  Program 

SUMMAflY:  In  compliance  with  the 
requiretnent  of  section  3506(c)(2)(A)  of 
the  Pap  erwork  Reduction  Act  of  1995, 
for  opp  jrtunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Nations  1  Institute  on  Deaftiess  and 
Other  C  ommunication  Disorders 
(NIDCE ),  the  National  Institutes  of 
Health  NIH),  will  publish  periodic 
summa;  ies  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Bu(  get  (OMB)  for  review  and 
approvi  1. 


Initial 
Follow  u( 
Tota 


prc|gram  participant  survey 
survey  of  participant  ..., 


Request  for  Comments 


are  invilBd 
following 
proposei  1 
necessai  y 
mission 
informal  i 
(2)  the 
burden 
inclu 


idin^ 
methodc  logy 
quality, 
collect! 
burden 
on  the 
approprifate 


iquBs 


techni 

FOR  FURTHER 

request 
proposec 


Building 
Drive 
toll-free 
mail  you  ■ 
address 


Proposed  Collection: 

Title:  Evaluation  of  the  NIDCD 
Partnership  Program.  Type  of 
Information  Collection  Request:  NEW. 
Need  and  Use  of  Information  Collection: 
The  NIDCD  was  established  to  support 
biomedical  and  behavioral  research  and 
research  training  in  hearing,  smell, 
balance,  taste,  voice,  speech  and 
language.  Although  minorities  and 
women  will  dominate  the  work  force 
within  the  next  decade,  both  groups  are 
underrepresented  in  the  science  and 
health  professional  field.  Because  of  this 
concern,  the  NIDCD,  with  assistance 
from  the  Office  of  Research  on  Minority 
Health,  established  the  Partnership 
Program  in  1994  to  increase  the  number 
of  minority  scientists  and  health  care 
professionals  doing  research  on 
communication  and  communication 
disorders.  The  proposed  survey  will 
yield  data  about:  (1)  Reasons  for 
participation  in  the  program;  (2) 


satisfaction  of  participants  with  the 
program  and  (3)  how  participation  in 
the  program  has  lead  to  the  pursuit  of 
a  career  in  the  health  field.  The  survey 
will  track  the  Partnership  Program's 
success  at  increasing  the  number  of 
women  and  minorities  who  are 
scientists.  Frequency  of  Response:  One. 
Affected  Public:  hidividuals.  Type  of 
Respondent:  Partnership  Program 
Participants.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  76;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
0.5;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  38.  The  annualized 
cost  to  respondents  is  estimated  at: 
S380.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

(Note:  The  following  table  is  acceptable  for 
the  Respondent  and  Burden  Estimate 
Information,  if  appropriate,  instead  of  the 
text  as  shown  above.) 


Type  of  respondents 


Estiamted 

number  of 

respondents 


16 
60 

76 


Estimated 
number  of 
responses 
per  re- 
spondent 


Average 

burden 

hours  per 

response 


0.5 
0.5 


Estimated 
total  annual 
burden 
hours  re- 
quested 


8 
30 
38 


Written  comments  and/or  suggestions 
from  thq  public  and  affected  agencies 
on  one  or  more  of  the 
points:  (1)  Whether  the 
collection  of  information  is 
for  fulfillment  of  the  NIDCD 
including  whether  the 
on  will  have  practical  utility; 
accuracy  of  the  estimate  of  the 
the  proposed  data  collection, 
the  validity  of  the 

(3)  ways  to  enhance  the 
itility,  and  clarity  of  the  data 
and  (4)  ways  to  minimize  the 
the  collection  of  information 
re  spondents,  including 

use  of  automated  collection 
and  information  technology. 


cfl 


INFORMATION  CONTACT:  To 
ipore  information  on  the 
project  or  to  obtain  a  copy  of 
the  data  ;ollection  plans  and 
instruments,  contact  Ms.  Kay  Johnson, 
EEO  Offi  :er,  Office  of  Equal 
Employment  Opportunity.  NIDCD,  NIH, 
31,  Room  3C08,  31  Center 
B^hesda.  MD  20892,  or  call  non- 
1  lumber  (301)  402-6415  or  E- 
request.  including  your 
johnsoka@nidcd.nih.gov 


ta: 


COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  July  12,  1999. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  the  public  submit 
reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506(c)(2)(A)  of  the  PRA  requires 
federal  agencies  to  provide  a  60-day 
notice  in  the  Federal  Register 
concerning  proposed  collections  of 
information  before  submitting  the 
collection  of  OMB  for  approval.  To 
comply  with  this  requirement,  NIDCD  is 
publishing  notice  of  the  proposed 
collection  of  information  listed  below. 

With  respect  to  the  following 
collection  of  information,  NIDCD  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  fulfillment  of  the  NIDCD  mission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 


the  estimate  of  the  burden  of  the 
proposed  data  collection,  including  the 
validity  of  the  methodology;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  data  collection;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  appropriate  use  of  automated 
collection  techniques  and  information 
technology. 

The  NIDCD  Partnership  Program  was 
designed  to  maximize  research  and 
research  training  opportunities  for 
undergraduates,  graduate  and 
professional  students,  and  faculty  from 
populations  that  are  underrepresented 
in  the  biomedical  professions. 
Participants  are  recruited  from  four 
academic  institutions  that  developed 
partnerships  with  the  NIDCD:  The 
University  of  Alaska  System,  The 
Atlanta  University  Center,  Gallaudent 
University,  and  the  University  of  Puerto 
Rico. 

Anecdotal  feedback  indicates  that 
program  participants,  mentors,  and 
liaisons  find  the  program  to  provide 
interesting  and  unique  opportunities. 
However,  there  is  little  systematic 
evidence  evaluating  the  level  of  the 
Program's  success  or  failure.  The 
proposed  surveys  will  attempt  to  assess 
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how  participants'  experiences  with  the 
Partnership  Program  have  influenced 
career  and  educational  choices;  current 
activities  of  participants  (e.g.,  courses  of 
study,  jobs);  benefits  and  costs  of 
program  participation  to  the  program 
participants,  mentors,  and  liaisons;  and 
suggestions  for  improving  the  Program. 
This  information  will  provide  concrete 
evidence  for  continued  funding  of  the 
Program. 

Two  separate  surveys  are  proposed. 
The  first  survey  will  collect  baseline 
information  from  participants  as  they 
enter  the  program.  The  baseline  survey 
will  explore  participants'  expectations 
and  goals  on  entering  the  program,  their 
current  career  and/or  educational  plans, 
and  reasons  for  choosing  to  participate. 
The  second  survey  will  gather  Follow 
up  and  tracking  information  of  past 
participants  and  will  be  administered 
annually.  This  survey  will  ask  about 
current  contact  information,  current 
career  and/or  educational  activities, 
satisfaction  with  the  program,  and 
whether  expectations  were  met. 

Potential  respondents  of  either  survey 
will  be  asked  to  participate  in  a 
telephone  survey  that  should  take  less 
than  30  minutes  to  complete. 
Respondents  who  cannot  schedule  30 
minutes  of  time  or  have 
communications  disorders  which  make 
telephone  conversations  difficult  will  be 
given  the  opportunity  to  respond  by 
alternate  means  ?uch  as  fax  and  e-mail. 
All  participants  from  the  inception  of 
the  program  will  be  included  in  this 
evaluation  process.  Participants  for  1999 
have  not  yet  been  chosen,  but  it  is 
anticipated  that  the  total  number  of 
participants  since  1994  will  not  exceed 
70. 

Dated:  May  4,  1999. 
David  Kerr, 

Executive  Officer,  National  Institutes  on 
Deafness  and  Other  Communication 
Disorders. 
[FR  Doc.  99-11840  Filed  5-10-99;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  May  7,  1999. 

Time:  11  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Natcher  Bldg,  Rm  5As.25u, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Tommy  L.  Broadwater. 
PHD,  Chief,  Grants  Review  Branch,  National 
Institutes  of  Health  NIAMS,  Natcher  Bldg.. 
Room  5As25U,  Bethesda,  MD  20892,  301- 
594-4952. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  5, 1999. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-11838  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Recombinant  DNA  Activities; 
Recombinant  DNA  Research:  Action 
Under  the  Guidelines 

agency:  National  Institutes  of  Health 

(NTH),  PHS,  DHHS. 

ACTION:  Notice  of  action  under  the  NIH 

Guidelines  for  Research  Involving 

Recombinant  DNA  Molecules  (NIH 

Guidelines). 

SUMMARY:  This  notice  sets  forth  an 
action  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH), 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(59  FR  34496,  amended  59  FR  40170,  60 
FR  20762,  61  FR  1482,  61  FR  10004.  62 
FR  4782,  62  FR  53335,  62  FR  56196.  62 
FR  59032,  63  FR  8052,  63  FR  26018). 
FOR  FURTHER  INFORMATION  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 


from  the  Office  of  Recombinant  DNA 
Activities  (ORDA),  National  Institutes  of 
Health.  MSC  7010.  6000  Executive 
Boulevard,  Suite  302.  Bethesda, 
Maryland  20892-7010,  Phone  301-496- 
9838.  FAX  301-496-9839.  The  ORDA 
web  site  is  located  at  http:// 
wvirw.nih.gov/od/orda/  for  further 
information  about  the  office. 
SUPPLEMENTARY  INFORMATION:  Today's 
action  is  being  promulgated  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (NIH 
Guidelines).  The  proposed  action  was 
published  for  comment  in  the  Federal 
Register  on  February  17,  1999  (64  FR 
7964).  and  reviewed  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC)  at  its  meeting  on  March  11.  1999. 

L  Amendment  to  Appendix  B-I,  Risk 
Group  1  (RGl)  Agents 

I-A.  Background  Information  and 
Decisions  on  Action  Under  the  NIH 
Guidelines 

On  December  11.  1998.  ORDA 
received  a  facsimile  from  Dr.  Margarita 
C.  Curras-CoUazo,  University  of 
California  at  Riverside.  Riverside, 
California,  requesting  to  lower  the 
containment  level  (from  Biosafety  Level 
(BL)  2  to  1 )  for  recombinant  adeno- 
associated  virus  (AAV)  vectors 
produced  in  the  absence  of  helper 
viruses.  Subsequent  to  this  request. 
ORDA  received  a  telephone  call  from 
Ms.  Brenda  Wong.  Biological  Safety 
Officer,  University  of  California  at  San 
Diego.  La  Jolla.  California,  asking  that 
this  request  be  reconsidered  due  to  the 
potential  of  insertioneil  mutagenesis. 

In  response  to  this  request.  ORDA 
solicited  the  opinion  of  three  AAV 
experts  and  the  RAC  Chair.  All  three 
AAV  experts  and  the  RAC  Chair 
concurred  that  the  BLl  level  of  physical 
contairmient  is  appropriate  for 
recombinant  AAV  vectors  produced  in 
the  absence  of  helper  viruses.  The 
rationale  for  this  recommendation  was 
based  on  the  fact  that  experiments 
involving  certain  recombinant  retroviral 
vectors,  which  insert  randomly  into  the 
genome  and  could  potentially  cause 
insertional  mutagenesis,  are  designated 
as  BLl  agents. 

Appendix  B-I.  Risk  Group  1  (RGl) 
Agents,  currently  reads: 

"RGl  agents  are  not  associated  with 
disease  in  healthy  adult  humans. 
Examples  of  RGl  agents  include 
asporogenic  Bacillus  subtilis  or  Bacillus 
licheniformis  (see  Appendix  C-IV-A. 
Bacillus  subtilis  or  Bacillus 
licheniformis  Host-Vector  SysiDms, 
Exceptions),  Escherichia  coli-Kl2  (see 
Appendix  C-II-A.  Escherichia  coli  K-12 
Host  Vector  Systems,  Exceptions),  and 
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adeno 
4. 

Group. 


se  agents  not  listed  in  Risk 
(RGs)  2,  3  and  4  are  not 
automatically  or  implicitly  classified  in 
RGl;  a  risk  assessment  must  be 
condui  ;ted  based  on  the  known  and 
potent  a]  properties  of  the  agents  and 
their  n  lationship  to  agents  that  are 
listed 
Appendix  B-1 ,  Risk  Group  1  (RGI) 
is  proposed  to  read: 
agents  are  not  associated  with 
in  healthy  adult  humans, 
es  of  RGl  agents  include 
asporo|enic  Bacillus  subtilis  or  Bacillus 
(see  Appendix  C-IV-A, 
subtilis  or  Bacillus 
vrmis  Host- Vector  Systems, 
;|ons),  Escherichia  coli  K-12  (see 
ix  C-n-A,  Escherichia  coli  K-12 
Victor  Systems,  Exceptions), 
1  issociated  virus  types  1  through 
1  ecombinant  AAV  constructs,  in 
I  he  transgene  does  no  encode 
tumor  suppressor  or  a  toxin 

and  are  produced  in  the 
of  a  helper  virus. 
ie  agents  not  listed  in  Risk 
(RGs)  2,  3  and  4  are  not 
automa  ically  or  implicitly  classified  in 
RGl;  a  lisk  assessment  must  be 
conducted  based  on  the  known  and 
properties  of  the  agents  and 
relationship  to  agents  that  are 
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associated  virus  types  1  through 


p  roposed  action  was  published  in 
"  Register  on  February  17, 
FR  7964)  for  public  comment. 
■   11.  1999.  the  RAG 
the  proposed  action  to 
B-I  with  the  opinions  of  AAV 
ind  the  RAG  Chair.  A  motion 

to  accept  the  proposed  action 
BLl  physical  containment  is 
appropr  ate  for  recombinant  AAV 
vectors  )roduced  in  the  absence  of 
helper  v  iruses  with  a  minor  change.  In 
the  last   entence  of  the  first  paragraph 
delete  "  umor  suppressor"  and  insert 
"potenti dly  tumorigenic  gene  product." 
The  motion  passed  by  a  vote  of  11  in 
favor,  0  )pposed,  and  no  abstentions. 
The  ac  tion  is  detailed  in  Section  I- 
B — Sum  nary  of  Action.  I  accept  the 
RAG  rec  immendation,  and  the  NIH 
Guidelir  es  will  be  amended 
accordir  gly. 

I-B.  Sun  imary  of  Action 

A  Tiendment  of  Appendix  B-1 , 
Grd^p  1  (RGl)  Agents 

ix  B-1  is  to  be  amended  to 


i  gents  are  not  associated  with 
healthy  adult  humans, 
of  RGl  agents  include 
asporogehic  Bacillus  subtilis  or  Bacillus 


11 

le5 


lichenifonnis  (see  Appendix  C-IV-A, 
Bacillus  subtilis  or  Bacillus 
lichenifonnis  Host- Vector  Systems, 
Exceptions),  Escherichia  coli  K-12  (see 
Appendix  C-II-A,  Escherichia  coli  K-12 
Host  Vector  Systems,  Exceptions), 
adeno-associated  virus  (AAV)  types  1 
through  4.  and  recombinant  AAV 
constructs,  in  which  the  transgene  does 
not  encode  either  a  potentially 
tumorigenic  gene  product  or  a  toxin 
molecule  and  are  produced  in  the 
absence  of  a  helper  virus. 

"Those  agents  not  listed  in  Risk 
Groups  (RGs)  2.  3  and  4  are  not 
automatically  or  implicitly  classified  in 
RGl ;  a  risk  assessment  must  be 
conducted  based  on  the  known  and 
potential  properties  of  the  agents  and 
their  relationship  to  agents  that  are 
fisted." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally.  NIH 
lists  in  its  announcements  the  niunber 
and  title  of  affected  individual  programs 
for  the  guidance  of  the  public.  Because 
the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal 
research  program  in  which  recombinant 
DNA  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective 
or  in  the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition,  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  April  29,  1999. 
Harold  Varmus. 

Director.  National  Institutes  of  Health. 
[FR  Doc.  9^-11839  Filed  5-10-99;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  To  Extend  the  Public  Comment 
Period  for  the  Draft  Recovery  Plan  for 
Gabbro  Soil  Plants  of  the  Central 
Sierra  Nevada  Foothills,  CA 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  extension  of  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  the  comment 
period  announced  in  the  March  8,  1999, 
notice  of  availability  of  the  Draft 
Recovery  Plan  for  Gabbro  Soil  Plants  of 
the  Central  Sierra  Nevada  Foothills, 
California,  will  be  extended  an 
additional  30  days  until  July  7.  1999. 
Substantial  public  interest  in  the  draft 
plan  led  the  Service  to  distribute 
additional  copies  and  to  provide 
additional  opportunities  for  the  public 
to  comment  on  the  plan.  This  recovery 
plan  includes  six  plant  species,  of 
which  five  are  federally  listed  as 
endangered  or  threatened.  The  draft 
plan  includes  recovery  criteria  and 
measures  for  the  plants— Stebbin's 
morning-glory  [Calystegia  stebbinsii], 
Pine  Hill  ceanothus  [Ceanothus 
roderickii).  Pine  Hill  flannelbush 
[Fremontodendron  califomicum  ssp. 
decumbens).  El  Dorado  bedstraw 
(Galium  califomicum  ssp.  sierrae),  and 
Layne's  butterweed  [Senecio  layneae], 
and  an  additional  species.  El  Dorado 
mule-ears  (Wyethia  reticulata),  that  is 
considered  to  be  a  species  of  concern. 
The  Service  extends  the  current  90-day 
conmient  period  and  solicits  review  and 
comment  ft'om  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  received  by  July  7,  1999,  will  be 
considered  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  U.S. 
Fish  and  Wildlife  Service,  Sacramento 
Fish  and  Wildlife  Office,  3310  El 
Camino  Avenue,  Suite  130,  Sacramento, 
California  (telephone  (916)  979-2710); 
and  U.S.  Fish  and  Wildlife  Service, 
Regional  Office.  Ecological  Services.  911 
NE  nth  Ave..  Eastside  Federal 
Complex.  Portland  Oregon  97232-4181 
(telephone  (503)  231-6131).  Requests 
for  copies  of  the  draft  recovery  plan  and 
written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Wayne  S.  White.  Field  Supervisor, 
Ecological  Services,  at  the  above 
Sacramento  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Elam,  Fish  and  Wildlife  Biologist, 
at  the  above  Sacramento  address. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
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endangered  species  program.  To  help 
guide  recovery  efforts,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed.  The  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.]  (Act),  requires  the 
development  of  recovery  plans  for  listed 
species  unless  such  a  plan  would  not 
promote  the  conservation  of  a  particular 
species.  Section  4(f)  of  the  Act  as 
amended  in  1988  requires  that  public 
notice  and  an  opportunity  for  public 
review  and  comment  be  provided 
during  recovery  plan  development.  The 
Service  will  consider  all  information 
presented  during  the  public  comment 
period  prior  to  approval  of  each  new  or 
revised  recovery  plan.  Substantive 
technical  comments  will  result  in 
changes  to  the  plan.  Substantive 
comments  regarding  recovery  plan 
implementation  may  not  necessarily 
result  in  changes  to  the  recovery  plan, 
but  will  be  forwarded  to  appropriate 
Federal  or  other  entities  so  that  they  can 
take  these  comments  into  account, 
during  the  course  of  implementing 
recovery  actions.  Individualized 
responses  to  comments  will  not  be 
provided.  The  six  species  of  plants 
covered  in  the  draft  recovery  plan  are 
primarily  restricted  to  gabbro  soils 
habitat  in  the  central  Sierra  Nevada 
foothills  of  California.  Conversion  of 
habitat  to  urban  uses  has  extirpated  the 
listed  species  and  species  of  concern 
from  a  significant  portion  of  their 
historic  ranges.  The  remaining  natural 
conununities  are  highly  fragmented,  and 
many  are  marginal  habitats  in  which 
these  species  may  not  persist  dviring 
catastrophic  events.  The  objectives  of 
this  recovery  plan  are  two-fold:  (1)  to 
delist  the  plants  Stebbin's  morning- 
glory,  Pine  Hill  ceanothus.  Pine  Hill 
flannelbush.  El  Dorado  bedstraw,  and 
Layne's  butterweed  by  protecting, 
enhancing,  restoring,  and  appropriately 
managing  their  habitat;  and  (2)  to  ensure 
the  long-term  conservation  of  the  one 
species  of  concern.  El  Dorado  mule-ears, 
that  occurs  in  the  same  gabbro  soils 
habitats  with  the  listed  species. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  draft  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 


Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(0. 

Dated:  May  5.  1999. 
Elizabeth  H.  Stevens, 
Acting  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 
(FR  Doc.  99-11775  Filed  5-10-99;  8:45  am) 

B«LUNQ  CODE  431(>-6S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-957-1 910-00-481 7] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plats  of  the  following  described 
land  were  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  on  the  date  the  plat  was  accepted. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary  and  of  the  subdivisional  lines, 
and  the  subdivision  of  section  25,  and 
a  metes-and-bounds  siuA^ey  in  sections 
25,  T.  14  N.,  R.  43  E.,  Boise  Meridian, 
Idaho,  Group  960,  was  accepted  March 
29, 1999. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  16  and  17,  T.  4  S.,  R.  5  E., 
Boise  Meridian,  Idaho,  Group  1034,  was 
accepted  March  31,  1999. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service  and  U.S.  Air  Force. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  S.  Vinnell  Way, 
Boise,  Idaho,  83709-1657. 

Dated:  March  31,  1999. 

Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  99-11842  Filed  5-10-99;  8:45  am) 

BILUNG  CODE  4310-6»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(MT-924-1 430-01;  MTM  89001) 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Montana 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  760 
acres  of  public  land  and  10  acres  of  non- 


federal land,  if  acquired,  to  protect  the 
archaeological,  educational, 
interpretive,  and  recreational  integrity 
of  the  Four  Dances  Natural  Area.  This 
notice  closes  the  land  for  up  to  2  years 
from  location  and  entry  under  the 
mining  laws.  The  public  land  has  been 
and  will  remain  open  to  surface  entry 
and  mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
August  9,  1999. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  BLM,  P.O.  Box  36800, 
Billings,  Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Ward,  BLM  Montana  State 
Office,  406-255-2949,  or  June  Bailey. 
Billings  Field  Office.  406-238-1543. 

SUPPLEMENTARY  INFORMATION:  On  April 
21,  1999,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  and  non-federal  land  if 
acquired,  from  location  and  entry  under 
the  mining  laws,  subject  to  valid 
existing  rights: 

Principal  Meridian,  Montana 

PARCEL  A:  Township  1  North.  Range  26 
East,  of  the  Principal  Montana  Meridian,  in 
Yellowstone  County.  Montana. 

Section  34.  SV;!of  lot  6. 

EXCEPTING  therefrom  the  following  two 
tracts  of  land: 

1 .  That  part  conveyed  to  the  Stale  of 
Montana  for  the  benefit  and  use  of  its  State 
Highway  Commission  by  Bargain  and  Sale 
Deed  recorded  June  16,  1960.  in  Book  700. 
Page  407,  under  Document  #643695.  records 
of  Yellowstone  County.  Montana,  more 
particularly  described  as  follows: 
"938+00  to  945+63 

A  tract  of  land  in  the  SVz  of  Lot  6,  Section 
34,  Township  1  North,  Range  26  East. 
M.P.M.,  Yellowstone  County,  Montana,  more 
particularly  described  as  follows: 

All  that  land  in  said  SVz  of  Lot  6  lying  on 
the  Northwesterly  side  of  a  line  which  is 
parallel  to  and  110  feet  distant  Southeasterly 
when  measured  at  right  angles  from  the 
following  described  center  line: 

Beginning  at  a  point  on  the  center  line  of 
Montana  Interstate  Highway  Project  I  90- 
8(5)433.  which  said  point  is  South  2107.0 
feet,  and  West  1434.7  feet,  more  or  less,  from 
the  Northeast  comer  of  said  Section  34; 

Thence  from  the  said  point  of  beginning 
North  71°09'30  East,  200.0  feet  to  a  point; 

Also  all  that  land  in  said  SV2  of  Lot  6  lying 
on  the  Northwesterly  side  of  a  line  which  is 
parallel  to  and  170  feet  distant  Southeasterly 
when  measured  at  right  angles  from  the 
following  described  center  line; 

Thence  continuing  from  the  last  described 
point  North  71°09'30"  East,  563.0  feet,  inore 
or  less,  to  a  point  on  the  center  line  of  said 
Montana  Interstate  Highway  Project  I  90- 
8(5)433,  which  said  point  is  South  1860.5 
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as  said 


West  712.6  feet,  more  or  less,  from 
No  theast  comer  of  said  Section  34." 
C«  rtificate  of  Survey  No.  2933. 
PARCEL  B:  Township  1  North,  Range  26 
the  Principal  Montana  Meridian,  in 
Yellow  stone  County.  Montana. 

i  on  34,  lots  7  and  8,  and  SE'/jSEV*. 
PARCEL  C:  Township  1  North,  Range  26 
the  Principal  Montana  Meridian,  in 
one  County.  Montana. 
Sectt)n  35.  That  part  of  the  S  V2NWV4  lying 
the  Main  Canal  of  the  Lockwood 
\i  in  Ditch  and  West  of  the  Coburn  Road 
Ditch  and  Coburn  Road  existed  on 
Septen^ber  19.  1940. 
EXCEPTING  therefrom  the  following  3 
if  Land: 
part  conveyed  to  the  State  of 
for  the  benefit  and  use  of  its  State 
Commission  by  Bargain  And  Sale 
r^orded  February  23.  1964.  in  Book 
le  368,  under  Document  #725524. 
recordslof  Yellowstone  County,  Montana, 
pi  rticularly  described  as  follows: 

to  1+06.7  Connection  Road  to 
■n  Lane 

of  land  in  that  particular  tract  of 
Ijich  is  described  as  the  fractional 
lying  South  of  the  Main  Canal  of 
Irrigation  Ditch  and  West  of 
Road  in  Section  35.  Township  1 
I  ange  26  East,  M.P.M.,  Yellowstone 
Montana.  The  tract  of  land  to  be 
being  more  particularly  described 
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land  in  said  particular  tract  of  land 
of  a  line,  which  is  increasing 
ice  from  40  feet  distant  Westerly  to 
c  istant  Westerly  when  measured  at 
[les  from  the  following  described 
le: 
_  at  Engineer's  Station  0+00.0  on 
line  of  the  connection  road  to 
^ne  of  the  Montana  State  Highway 
90-8(5)433,  which  said  Station 
South  1527.5  feet  and  West  0.2  feet, 
ess,  from  the  North  Quarter  corner 
Action  35; 

North  2°25'15"East.  84.3  feet,  to 
s  Station  0+84.3  on  said  center  line 
cc  nnection  road  to  Coburn  Lane, 
id  Station  0+84.3  is  South  1443.3 
East  3.4  feet,  more  or  less,  from  said 
Q^iarter  corner  of  said  Section  35; 
1  that  land  in  said  particular  tract  of 
Easterly  of  a  line  which  is  parallel 
feet  distant  Westerly  when 
at  right  angles  from  the  following 
center  line: 

ng  at  Engineer's  Station  0+93.0  on 
line  of  the  connection  road  to 
1  ane,  which  said  Station  0+93.0  is 
8  feet,  and  East  0.2  feet,  more  or 
said  North  Quarter  corner  of  said 


=  18.1 


:  5; 


North  4°39'19"  West,  75.6  feet,  to 
Station  1+68.6  on  said  center  line 
cotinection  road  to  Coburn  Lane, 
d  Station  1+68.6  is  South  1359.3 
West  3.5  feet,  more  or  less,  from 
Quarter  corner  of  said  Section  35. 
Cert  ficate  of  Survey  No.  2933. 
Cert  ficate  of  Survey  No.  2932. 
PARCI  L  D:  Township  1  North.  Range  26 
East,  of  t  le  Principal  Montana  Meridian,  in 
Yellowstpne  County.  Montana. 


Section  35,  That  part  of  the  SWV4  lying 
West  of  the  County  Road  known  as  the 
Coburn  Road  as  said  Coburn  Road  existed  on 
September  19,  1940. 

PARCEL  E:  That  part  of  EV2NWV4  of 
Section  1,  Township  1  South,  Range  26  East, 
of  the  Principal  Montana  Meridian,  in 
Yellowstone  County,  Montana,  described  as 
Certificate  of  Survey  No.  827  on  file  in  the 
office  of  the  Clerk  and  Recorder  of  said 
County,  under  Document  #629995. 

PARCEL  F:  Township  1  South.  Range  26 
East,  of  the  Principal  Montana  Meridian,  in 
Yellowstone  County,  Montana. 

Section  1,  lot  4,  NEV4SWV4NWV4  and 
SV2SWV4NWV4; 

EXCEPTING  therefrom  the  following  two 
Tracts  of  Land: 

1.  Certificate  of  Survey  No.  2347-M. 

2.  Amended  Tract  1.  Certificate  of  Survey 
No.  2347-M. 

PARCEL  G:  Township  1  South.  Range  26 
East,  of  the  Principal  Montana  Meridian,  in 
Yellowstone  County,  Montana. 

Section  2,  lots  7,  8,  9,  10  and  11, 
SEV4NEV4,  and  NEV4SEV4. 

EXCEPTING  therefrom  the  following  two 
Tracts  of  Lemd: 

1.  Certificate  of  Survey  No.  2347-M. 

2.  Amended  Tract  1,  Certificate  of  Survey 
No.  2347-M. 

PARCEL  H:  Township  1  South,  Range  26 
East,  of  the  Principal  Montana  Meridian,  in 
Yellowstone  County.  Montana. 

Section  1,  SW'A;' 

EXCEPTING  therefrom  the  following  three 
Tracts  of  Land: 

1.  That  part  conveyed  to  the  State  of 
Montana  for  the  benefit  and  use  of  its  State 
Highway  Commission  by  Bargain  and  Sale 
Deed  recorded  September  22.  1950,  in  Book 
377,  Page  461,  under  Document  #468688, 
records  of  Yellowstone  County,  Montana, 
more  particularly  described  as  follows: 

"A  tract  of  land  in  SEV4SEV4SWV4,  Sec.  1. 
T.  1  S.,  R.  26  E.,  MPM,  Yellowstone  County, 
Montana,  more  particularly  described  as 
follows: 

Beginning  at  a  point  in  the  said 
SEV4SEV4SWV4,  which  said  Point  is  North 
53.0  feet,  and  West  379.0  feet,  more  or  less, 
from  the  South  quarter  comer  of  said  Sec.  1; 
thence  from  said  point  of  beginning 
N3l°12V2'W.,  285.9  feet;  thence  S  28°  47V2' 
W.,  285.9  feet;  thence  N  88°  47V2'E.,  285.9 
feet  to  the  point  of  beginning." 

2.  That  part  described  as  Certificate  Of 
Survey  No.  823  on  file  in  the  office  of  the 
Clerk  and  Recorder  of  said  County,  under 
Document  #627700. 

3.  Certificate  of  Survey  No.  2865. 
PARCEL  I:  That  part  of  the  NW'ANW'A  of 

Section  1  and  the  NEV4NEV4  of  Section  2. 
Township  1  South,  Range  26  East,  of  the 
Principal  Montana  Meridian,  in  Yellowstone 
County,  Montana,  described  as  Tract  1,  of 
Certificate  of  Survey  No.  2347-M  on  file  in 
the  office  of  the  Clerk  and  Recorder  of  said 
County,  under  Document  #1371733. 

EXCEPT  Amended  Tract  1.  Certificate  of  - 
Survey  No.  2347-M. 

The  area  described  contains  approximately 
760  acres  in  Yellowstone  County. 

Non-Federal  Land 

In  addition,  if  the  following  described  non- 
federal land  is  acquired  by  the  United  States, 


the  land  will  be  subject  to  the  terms  and 
conditions  of  this  withdrawal: 
T.  1  S.,R.  26  E., 

Sec.  1,  NWV4SWV4NWV4. 

The  area  described  contains  approximately 
10  acres  in  Yellowstone  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  hiking,  picnicking,  bird  watching, 
vegetation  inventories,  environmental 
education,  and  other  such  activities  that 
do  not  result  in  surface  disturbance,  but 
only  with  the  approval  of  unauthorized 
officer  of  the  Biu-eau  of  Land 
Management. 

Dated:  April  30,  1999. 
Thomas  P.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
[FR  Doc.  9&-11844  Filed  5-10-99;  8:45  am) 
BILLING  CODE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Siielf :  Operations, 
Rescission  of  Certain  Letters  and 
Notices  to  Lessees  and  Operators 
(LTLs  and  NTLs) 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Notice. 
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summary:  The  MMS  periodically  issues 
letters  and  notices  to  lessees  and 
operators  of  oil  and  gas  or  sulphur 
leases  in  the  Outer  Continental  Shelf 
(OCS).  commonly  referred  to  as  LTLs 
and  NTLs.  This  Federal  Register  notice 
informs  you  that  we  are  in  the  process 
of  reviewing  all  of  the  regional  LTLs  and 
officially  rescinding  certain  ones.  We 
are  also  rescinding  one  NTL. 
EFFECTIVE  DATE:  May  11,  1999. 
ADDRESSES:  You  may  obtain  copies  of 
NTLs  (and  LTLs  for  the  Gulf  of  Mexico 
OCS  Region)  through  our  website  at 
WWW.MMS.GOV  or  by  contacting  the 
National  office  or  the  OCS  Region  that 
issued  the  document  at  the  following 
addresses: 

National  OCBce 

Minerals  Management  Service, 
Engineering  and  Operations  Division, 
381  Elden  Street,  Hemdon,  VA  20170- 
4817,  Attention:  Ms.  Alexis  London; 
Telephone  (703)  787-1600. 

Alaska  OCS  Region 

Minerals  Management  Service,  949 
East  36th  Avenue,  Room  308. 
Anchorage,  AK  99508-4363.  Attention: 
Ms.  Christine  Huffaker;  Telephone  (907) 
271-6621. 

Gulf  of  Mexico  OCS  Region 

Minerals  Management  Service.  1201 
Elmwood  Park  Blvd..  New  Orleans.  LA 
70123-2394,  Attention:  Mr.  Michael 
Domer;  Telephone  (504)  736-2599. 

Pacific  OCS  Region 

Minerals  Management  Service,  770 
Paseo  Camarillo,  Camarillo,  CA  93010- 
6064,  Attention:  Ms.  Freddie  Mason; 
Telephone  (805)  389-7566. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  i,ondon.  Engineering  and 
Operations  Division;  Telephone  (703) 
787-1600. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
is  responsible  for  oil  and  gas  or  sulphur 
operations  in  the  OCS  to  ensure 
operational  safety  and  protection  of  the 
environment.  In  addition  to  our 
regulations,  we  issue  NTLs  to  provide 
guidance  and  to  further  clarify, 
interpret,  or  describe  regulatory 
requirements  on  a  national  or  regional 
basis.  In  the  past,  our  regional  offices 
have  also  issued  LTLs  for  this  purpose 
or  to  communicate  information  to  OCS 
lessees  and  operators. 

Last  year  we  reviewed  all  of  the  active 
NTLs  to  determine  if  they  were  still 
viable.  As  a  result,  we  rescinded  a 
number  of  NTLs  in  a  Federal  Register 
notice  published  on  November  10.  1998 
(63  FR  63071).  We  updated  and  reissued 
most  of  the  remaining  NTLs  to  reflect 


current  technologies  and  to  correct 
regulatory  citations. 

We  are  subjecting  the  regional  LTLs  to 
the  same  process.  Our  initial  review  has 
identified  numerous  LTLs  that  we  can 
immediately  rescind.  Throughout  the 
year,  we  will  update  the  remaining  LTLs 
that  need  to  remain  active.  However, 
when  we  reissue  them,  they  will  be 
converted  to  NTLs.  Once  we  complete 
this  process,  all  LTLs  will  be 
eliminated.  We  will  provide  guidance 
and  supplementary  information  through 
the  use  of  NTLs  only.  This  should 
provide  a  more  uniform,  consistent 
approach  for  the  benefit  of  the  users  in 
keeping  track  of  our  guidance 
documents  and  informational  issuances. 

Effective  with  the  publication  of  this 
notice,  we  are  officially  rescinding  one 
NTL  and  a  number  of  LTLs  that  are  no 
longer  current,  have  served  their 
purpose,  or  because  recently  revised 
regulations  and  policies  have  eliminated 
the  need  for  them.  All  other  NTLs  and 
LTLs  that  are  currently  in  effect  will 
remain  in  force  until  superseded  or 
rescinded. 

For  the  Gulf  of  Mexico  OCS  Region 
the  following  are  rescinded  or  were 
recently  superseded: 

NTL  94-02,  2/24/94.  Air  Emissions 
Reporting  Requirements 
LTL,  5/30/96,  Requirements  for 

Submittal  of  Documents  Under  30 

CFR  250,  Subpart  I,  Platforms  and 

Structures  (Superseded  by  NTL  99- 

G05) 
LTL,  1/26/96,  Transfer  of  Platform 

Records  for  Leases  Reassigned 
LTL.  12/7/95,  Quality  Assurance  and 

Performance  of  Safety  and  Pollution 

Prevention  Equipment 
LTL,  10/30/95,  Submittal  of  Logs  or 

Charts  of  Electrical,  Radioactive, 

Sonic,  and  Other  Well-logging 

Operations  (Superseded  by  NTL  97- 

06) 
LTL,  2/13/95,  Exploratory  Well 

Requirements  on  8-Year  Leases 
LTL,  11/17/94,  Safety  &  Environmental 

Management  Program  (SEMP) 
LTL.  4/14/94,  Letter  of  Concurrence  by 

Lessee  of  Record 
LTL,  1/28/94,  Policy  Change  Concerning 

the  Overboard  Disposal  of  Produced 

Solids  Containing  NORM 
LTL,  1/14/94.  Policy  Concerning  the 

Testing  of  Blowout  Preventers  (BOP's) 
LTL.  1/14/94,  Implementation  of  New 

Reporting  Forms 
LTL,  11/5/93,  Surety  Bond 

Requirements  (Superseded  by  NTL 

99-604) 
LTL,  11/16/92,  Providing  Crude  Oil, 

Condensate,  and  Natiu^l  Gas  Liquids 

to  Small  and  Independent  Refiners 


LTL.  12/11/91.  Clarification  of  NORM 

Requirements  (Superseded  by  NTL 

96-03) 
LTL.  6/13/91,  Approvals  to  Obtain  Prior 

to  Commencing  Well  Operations 
LTL,  4/25/91,  Mail  Stop  Numbers  for 

Production  and  Development 
LTL,  11/20/90,  Disposal  of  Solids 

Containing  Naturally  Occurring 

Radioactive  Materials 
LTL,  10/1/90,  Submission  of  Wellbore  & 

Directional  Suirveys  (Superseded  by 

NTL  97-06) 
LTL,  5/14/90,  Trash  and  Debris  Washing 

Ashore 
LTL,  5/8/90,  Turtle  Excluder  Devices 

(TEDs) 
LTL,  11/27/89.  Release  of  Geological 

Data  and  Analyzed  Geological 

Information 
LTL,  6/7/89,  Hydrogen  Sulfide  (H2S) 

Information  Requests 

For  the  Pacific  OCS  Region  the 
following  are  rescinded: 
LTL,  6/5/96,  Crane  Operations 
LTL,  9/19/95.  Quality  Assurance 

Certification  Repair  Parts 
LTL.  11/1/94,  Pressure  Safety  Devices 

Test  Tolerance 
LTL,  8/17/94,  Helideck  Conditions 
LTL.  5/6/94.  Supplemental  Bonds 
LTL,  3/19/91,  Requirements  for  a 

Pressure  Safety  Valve  (PSV)  on  Flare/ 

Vent  Scrubbers 

Please  note  that  the  Alaska  OCS 
Region  has  no  LTLs  or  NTLs  ciurently 
in  effect. 

Dated:  April  30,  1999. 
Caroiita  U.  Kallaur, 
Associate  Director  for  Offshore  Minerals 
Management. 
[FR  Doc.  99-11843  Filed  5-10-99;  8:45  am] 

BILLING  CODE  431&-MR-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Meeting  of  the  Conservation  Advisory 
Group,  Yakima  River  Basin  Water 
Enhancement  Project,  Yakima,  WA 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Conservation 
Advisory  Group,  Yakima  River  Basin 
Water  Enhancement  Project,  Yakima. 
Washington,  established  by  the 
Secretary  of  the  Interior,  will  hold  a 
public  meeting.  The  purpose  of  the 
Conservation  Advisory  Group  is  to 
provide  technical  advice  and  counsel  to 
the  Secretary  and  the  State  on  the 
structure,  implementation,  and 
oversight  of  the  Yakima  River  Basin 
Water  Conservation  Program. 
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DATiS:  Thursday.  May  20, 1999,  9  a.m.- 

4p.il. 

AOO«f  ESSES:  Bureau  of  Reclamation 
Offide,  1917  Marsh  Road,  Yakima, 
Washington. 

FOR  Further  information  contact: 

Jamas  Esget,  Manager,  Yakima  River 
Basil!  Water  Enhancement  Project,  P.O. 
Box  1749,  Yakima,  Washington,  98907, 
(5091 575-5848,  extension  267. 

SUPPtEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  will  be  to  review 
watej  marketing  opportunities  in  the 
Yakifia  River  basin  and  develop 
recoi^endations.  Progress  Reports  will 
be  pDvided  on  the  Basin  Conservation 
Plan  imd  the  Yakima  River  Basin 
Weth  nds  and  Floodplain  Habitat  Plan. 

Dati  d:  May  4. 1999. 
Alan  1 ..  Scherzinger, 
Actini  YRBWEP  Manager. 
IFR  D(  c.  99-11777  Filed  5-10-99;  8:45  am] 
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CODE  4310-94-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  5,  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Office, 
Ira  Mills  (202)  219-5096  ext.  143)  or  by 
E-Mail  to  Mills-h-a@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM 
ESA,  ETA,  MSHA,  OSfL\,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget.  Room  10235,  Washington,  DC 
20503  (202)  395-7316,  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mecheuiical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
response. 

Agency:  Employment  and  Training 
Administration. 

Title:  Employment  Service  Reporting 
System. 

OMB  Number:  1205-0240. 

Frequency:  Quarterly. 

Affected  Public:  State,  Local,  or  Tribal 
govt. 

Number  of  Respondents:  54. 
Total  Burden  Hours:  7,213  hours. 


Affected  public 


States  (ES)  ... 
States  (Vets) 

States  (Vets) 

States  


Respond- 
ents 


54 
54 

1.600 

54 


Frequency 


Quarterly  . 
Quarterly  . 

Quarterly  . 

As  needed 


Average  time 
per  response 


Toti  1  Annualized  capital/startup  costs:  $0. 

Totd  annual  costs  (operaUng/maintaining  systems  or  purchasing  services):  $0. 


3  hours. 
2  hours  42 
minutes. 
50  minutes. 

12  hours. 


Desdfiption:  The  Employment  Service 
Reporting  System  will  provide 
State  public  employment 
agency  program  activity  and 
expenc^itures,  for  use  at  the  Federal 

the  U.S.  Employment  Service 
Veterans  Employment  and 
Service  in  program 

and  to  provide  reports  to 
and  Congress. 


admini  stration 
the  Pre  sident 


Ira  L.  M  iils. 

Departn  \ental  Clearance  Officer. 

[PR  Doc:  99-11846  Filed  5-10-99:  8:45  am) 

BIUJNG  C  ODE  4S10-30-M 


DEPARTIMENT  OF  LABOR 

l^bor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  May  20,  1999, 
2  p.m.,  U.S.  Department  of  Labor.  N- 
4437  C&D,  200  Constitution  Ave.,  NW, 
Washington.  DC  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 


Potential  U.S.  negotiating  objectives  and 
bargaining  positions  in  ciurent  and 
anticipated  trade  negotiations  will  be 
discussed.  Pursuant  to  19  U.S.C.  2155(f) 
it  has  been  determined  that  the  meeting 
will  be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  Government's 
negotiating  objectives  or  bargaining 
positions.  Accordingly,  the  meeting  will 
be  closed  to  the  public. 

For  further  information,  contact:  Jorge 
Perez-Lopez,  Director,  Office  of 
International  Economic  Affairs,  Phone: 
(202)  219-7597. 
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Signed  at  Washington.  DC,  this  5th  day  of 
May  1999. 

Andrew  James  Samet, 
DepuU,'  Under  Secretary,  International 
Affairs. 

[FR  Doc.  99-11845  Filed  5-10-99:  8:45  am] 
BILUNG  CODE  4510-28-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,609] 

Advanced  Energy  Industries,  Inc.,  Fort 
Collins,  Colorado;  Notice  of 
Termination  of  Investigation 

Pxirsuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  8,  1999  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Advanced 
Energy  Industries,  Inc.,  Fort  Collins, 
Colorado. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn  on  April  27,1999. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.  this  day  of 
27th,  April  1999. 
Grant  0.  Beaie, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-11849  Filed  5-10-99;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,450] 

Braeburn  Alloy  Steel,  Incorporated 
Lower  Burrell,  Pennsylvania;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  dated  April  14, 1999, 
the  company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  appUcable  to 
workers  of  Braeburn  Alloy  Steel, 
Incorporated  located  in  Lower  Burrell, 
Pennsylvania,  was  signed  on  March  15, 
1999,  and  published  in  the  Federal 
Register  on  April  6, 1999  (64  FR  16752) 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 


determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition,  filed  on  behalf  of 
workers  of  the  subject  firm  in  Lower 
Burrell,  Pennsylvania,  engaged  in  the 
conversion  of  steel  was  denied  because 
the  "contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The 
investigation  revealed  that  none  of  the 
subject  firm  customers  reported 
increased  import  purchases  of  articles 
like  or  directly  competitive  with  those 
produced  at  the  Braeburn  Alloy  Steel, 
Incorporated  plant  in  Lower  Burrell, 
Pennsylvania. 

The  company  official  asserts  that  the 
Department  wrongfully  interpreted  the 
information  submitted  for  the  petition 
investigation.  The  investigation 
concluded  that  none  of  Braebum's 
customers  imported  steel  slab  in  1997 
and  1998.  The  company  official 
explains  that  Braeburn  Steel  converts 
customer's  steel  such  as  ingots,  slabs 
and  bar  into  specified  products  as 
requested  by  the  customers.  The 
company  states  that  Braebum's 
customers  in  turn  sell  the  steel  product 
to  their  customers,  who  in  turn  will  buy 
the  imported  steel  that  impacts 
Braebum's  business. 

The  Trade  Act  was  not  intended  to 
provide  TAA  benefits  to  everyone  who 
is  in  some  way  affected  by  foreign 
competition  but  only  to  those  who 
experienced  a  decline  in  sales  or 
production  and  employment  and  an 
increase  in  imports  of  like  or  directly 
competitive  products  which 
"contributed  importantly"  to  declines  in 
sales  or  production  and  employment. 
The  Department  limits  its  investigation 
to  the  impact  of  imports  like  or  directly 
competitive  vnth  the  products  produced 
and  sold  by  the  workers'  firm  in  this 
case  converted  steel  products. 

The  Department  stands  corrected  that 
the  survey  conducted  for  the  customer's 
of  the  subject  firm  requested 
information  regarding  customer  import 
purchases  of  converted  steel,  not  steel 
slabs  as  inadvertently  indicated  in  the 
March  15  decision  document. 

The  company  official  also  included 
news  articles  about  some  of  Braebum's 
customers  describing  the  impact  of 


imported  steel  rod,  bar  and  plate,  and 
also  cites  that  workers  for  one  of  the 
subject  firm  customers  were  certified 
eligible  for  TAA.  The  steel  shapes, 
regardless  of  soiuce  of  the  raw  material 
(steel  bars,  slabs  or  ingots)  sent  by 
customers  to  Braeburn  for  conversion 
cannot  be  considered  like  or  directly 
competitive  with  the  products  produced 
at  the  petitioning  workers  firm.  The 
Department  has  reviewed  TAA  petitions 
processed  and  found  that  there  were  no 
TAA  workers  group  certifications  issued 
for  the  specific  customer  location  cited 
by  the  company  official. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  D.C.  this  28th  day 
of  April  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  99-11859  Filed  5-10-99;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  vmting  with  the 
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Actii  ig  Director,  Office  of  Trade 
Adjustment  Assistance,  as  the  address 
shovTi  below,  not  later  than  May  24, 
1999 

Int  Brested  persons  are  invited  to 
subniit  written  comments  regarding  the 
matter  of  the  investigations  to 
Director,  Office  of  Trade 


ubject 


s 
the 


A  cting '. 
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Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  24, 
1999. 

The  petitioners  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  U.S. 

Appendix 

[Petitions  Instituted  on  04/19/1999] 


Department  of  Labor.  200  Constitution 
Avenue,  NW,  Washington.  DC  20210. 

Signed  at  Washington,  D.C.  this  19th  day 
of  April,  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Subject  firm  (petitioners) 


Breed  Tech/Mortion  Bendix  (Comp)  .. 

R  and  D  Manufacturing  (Comp)  

Cable  Systems  Inn  (Wrks)  

N.V.N.  (Wrks) 

Russell  Corp  (Wrks)  

Cyprus  Tohono  Corp  (Wrks)  

Clark-Schwet)el  Corp  (Comp) 

Jaton  Corp  (Comp)  

Kaiser  Aluminum  Castings  (GMPPW) 

Thomas  C.  Wilson  (Wrks)  

D.B.  Riley  Corp  (Wrks)  

Stonecutter  Textiles,  Inc  (Wrks)  

Cobre  Mining  Co  (Wrks)  

Equitable  Bag  Co  (PACE)  ."* 

Funk  Manufacturing,  Inc  (Wrks)  

Rearch,  Inc.  (Comp)  

Original  Bradford  Soap  (Wrks)  

BTR  Sealing  Systems  (Wrks) 

Thyssen  Mining/Betty  Coal  (Wrks)  

Kaufman  Footwear  Corp  (Wrks) 

Bordo  Knitting  Mills  (Comp) 

Excel  IV  Div/Miss  Brenner  (UNITE) 

Mann  Manufacturing  Co  (Wrks)  

Karen  Anne  Mfg,  Inc  (Wrks) 

Universal  Welding,  Inc  (lABS)  

Hardinge,  Inc  (Wrks) 

Gray  Bee  Ume  (Wrks) 

Intennational  Paper  (Comp)  

H.M.C.  Fashions  Coat,  Inc  (UNITE) 

Mead  School  and  Office  (PACE) 

Key  Energy  Drilling,  Inc  (Comp)  

Quality  Oil  Service  (Comp)  

Schneider  Drilling  Corp  (Wrks)  

Grant  Geophysical  Corp  (Comp) 

D.A.B.  Oil  Service,  Inc  (Comp) 

Maxus  Energy  Corp/Midgard  (Comp)  ... 

National  Oilwell  (Wrt<s)  

Petroleum  Experience,  Inc.  (Comp)  

36.089  ;  Burtington  Resources  (Wrks) 

36.090  L Cliffs  Drilling  Co  (Wri«) 


Location 


[FR  Doc  99-11847  Filed  5-11-99;  8:45  am] 
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Maryville,  TN  

Haynesville,  LA  ... 

Phoenix,  AZ  

Clifton,  NJ  

Habersham,  GA  .. 

Casa  Grande,  AZ 

Cleveland,  GA 

Militas,  CA  

Canton,  OH  

Odessa,  TX  

Erie,  PA  

Spindale,  NC  

Hanover,  NM  

Florence,  KY  

Coffeyville,  KS 

Klamath  Falls,  OR 
West  Wanwick,  Rl  . 
West  Unity,  OH  .... 

Coebum,  VA  

Batavia,  NY  

Union  City,  NJ  

Clifton,  NJ 

Walnut  Grove,  MS  . 

Fall  River,  MA  

Export,  PA  

Elmira,  NY  

Pleasant  Gap,  PA  . 

Mobile,  AL  

Brooklyn,  NY  

Saint  Joseph,  MO  . 

Levelland,  TX  

Jal,  NM  

Tyler,  TX  

Houston,  TX  

Abilene,  TX  

Dallas,  TX 

Williston,  ND 

Williston,  ND 

Midland,  TX 

Lafayette,  LA 


Date  of  peti- 
tion 


Product(s) 


03/30/1999    Airbag  Cushions. 

03/08/1999  1  KSR  Gloves. 

04/07/1999    Cables  and  Cords 

04/01/1999    Coats. 

03/01/1999    Yam. 

04/01  /1 999    Copper  Cathodes. 

03/29/1999    Fiberglass  Fabric. 

03/30/1999    VGA  Cards  and  Modems. 

03/31/1999    Aluminum  Castings. 

03/30/1999    Tube  Cleaners,  Expanders 

03/24/1999    Boilers— Panels. 

03/29/1999    Greige  and  Finished  Fabrics 

04/01/1999    Copper  Mine. 

03/31/1999     Plastic  Bags 

03/31/1999    Gears. 

03/31/1999     Lumber. 

04/05/1999  !  Bar  Soap. 

03/30/1999  I  Rubber  Seals. 

03/19/1999     Metallurgical  Coal. 

03/03/1 999     Leather  and  Nylon  Winter  Boots 

03/29/1999    Sweaters. 

03/29/1999     Printing  Screens. 

04/08/1999    Gloves. 

04/07/1999     Soft  Nylon  Luggage. 

04/05/1999     Steel  Processing  Equipment 

03/10/1999    Lathes  and  Machinery. 

04/01/1 999    Lime  Products 

03/30/1999     Paper. 

03/30/1 999    Ladies'  Coats  and  Jackets. 

03/25/1999    Sales  of  Nylon  School  Notebooks 

03/19/1999    Oil  Drilling. 

03/29/1999    Trucking  Sen/ice. 

03/25/1999    Oil  and  Gas  Drilling. 

03/29/1999    Seismograph  Services. 

03/19/1999    Crude  Oil. 

03/31/1999    Oil  and  Gas. 

03/26/1999    Oil  Drilling. 

03/29/1999    Oil  Well  Services. 

03/30/1999    Oil  and  Gas. 

03/22/1999    Oil  and  Gas  Drilling. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,152] 

Buster  Brown  Apparel,  Inc.  Chilhowie, 
Virginia;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 


Apply  for  Worker  Adjustment 
Assistance  on  January  19, 1999, 
applicable  to  workers  of  Buster  Brown 
Apparel,  Inc.,  Chattanooga,  Tennessee. 
The  notice  was  published  in  the  Federal 
Register  on  February  25,  1999  (64  FR 
9354). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  children's  apparel. 
New  findings  show  that  a  certification 
covering  the  workers  at  Chattanooga, 
Tennessee,  TA-W-32.260  was  issued  on 
April  24,  1996  and  expired  April  24. 


1998.  That  certification  was  also 
amended  on  July  1,  1996  to  cover  the 
workers  at  Chilhowie,  Virginia.  To 
avoid  an  overlap  in  worker  group 
coverage,  the  certification  is  being 
amended  to  cheinge  the  impact  date 
from  October  19,  1997  to  April  25,  1998, 
for  Buster  Brown  Apparel,  Inc., 
Chilhowie,  Virginia. 

The  amended  notice  applicable  to 
TA-W-35,152  is  hereby  issued  as 
follows: 

All  workers  of  Buster  Brown  Apparel,  Inc., 
Chilhowie,  Virginia  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  25.  1998  through  January  19,  2001 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  29th  day 
of  April.  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-11850  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,561] 

Fashionland,  Inc.,  Jersey  City,  New 
Jersey;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  1,  1999,  in 
response  to  a  petition  filed  on  behalf  of 
workers  Fashionland,  Inc.,  Jersey  City, 
New  Jersey. 

Repeated  attempts  to  contact  officials 
of  the  subject  firm  proved  unsuccessful. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  28th  day  of 
April,  1999. 
Grant  D.  Beaie, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-11848  Filed  5-10-99;  8:45  am] 
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DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-35,564] 

Guilford  Mills,  Herkimer,  New  York; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  19,  1999,  applicable  to 
workers  of  Guilford  Mills,  Inc.,  Sheet 
Department,  Herkimer,  New  York.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Workers 
of  Guilford  Mills  in  Herkimer,  New 
York  produce  bedding  and  window 
treatments.  The  original  certification 
limited  coverage  to  v/orkers  in  the 
subject  firm's  sheet  department.  New 
information  provided  by  the  company 
show  that  worker  separations  have 
occurred  in  the  window  treatment 
department.  The  workers  are 
interchangeable  by  product  line  at  the 
Herkimer,  New  York  plant. 

The  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 
workers  of  the  subject  firm  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  expand 
coverage  to  all  workers  of  Guilford 
Mills,  Inc.  in  Herkimer,  New  York. 

The  amended  notice  applicable  to 
TA-W-35,564  is  hereby  issued  as 
follows: 

'All  workers  of  Guilford  Mills,  Inc., 
Herkimer,  New  York,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  14,  1997  through  February  19, 
2001,  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  DC,  this  22nd  day 
of  April  1999. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  99-11860  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,  736  and  TA-W-34,  736A] 

Lehigh  Portland  Cement  Buffington 
Station  Gary,  Indiana;  Specialty 
Products  Division  Allentown, 
Pennsylvania;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  7,  1998. 
applicable  to  workers  of  Lehigh 
Portland  Cement,  Buffington  Station, 
Gary,  Indiana.  The  notice  was  published 
in  the  Federal  Register  on  August  28. 
1998  (63  FR  46073). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  the  Specialty 
Products  Division,  Allentown, 
Peimsylvania  location  of  Lehigh 
Portland  Cement.  The  Allentown, 
Pennsylvania  workers  provided 
administrative  services  to  support  the 
production  of  calcium  aluminate 
cement  at  Lehigh's  manufacturing 
facility  in  Buffington  Station,  Gary, 
Indiana. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Lehigh  Portland  Cement,  Specialty 
Products  Division,  Allentown, 
Pennsylvania. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Lehigh  Portland  Cement  who  were 
adversely  affected  by  increased  imports 
of  calcium  aluminate  cement. 

The  amended  notice  applicable  to 
TA-W-34,  736  is  hereby  issued  as 
follows: 

"All  workers  of  Lehigh  Portland  Cement, 
Buffington  Station.  Gary,  Indiana  (TA-W-34, 
736)  and  the  Specialty  Products  Division, 
Allentown.  Pennsylvania  (TA-W-34.  736A) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  June  25,  1997 
through  August  7.  2000  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  29th  day 
of  April,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adj^'stment 
Assistance. 
(FR  Doc.  99-11854  Filed  5-10-99;  8:45  am] 
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OEP  ARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-IV-35,  991] 

Miller  Brothers  Industries,  Inc.. 
Corqicana,  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Appkr  for  Worker  Adjustment 
Assivtance 


In 
Tradi ! 
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Certi 
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The 
TA-V^^35 

follow  5 


iccordance  with  Section  223  of  the 
Act  of  1974  (19  use  2273)  the 
ment  of  Labor  issued  a 
ication  of  Eligibility  to  Apply  for 
Adjustment  Assistance  on  April 
",  applicable  to  workers  of  Miller 
Industries,  Inc.,  Corsicana, 
engaged  in  the  production  of 
caps.  The  notice  will  be 
soon  in  the  Federal  Register. 
request  of  the  company,  the 
reviewed  the  certification 
of  the  subject  firm.  New 
js  shows  that  the  Department 
ectly  limited  the  certification  to 
engaged  in  employment 
to  the  production  of  constructed 
The  intent  of  the  Department's 
ion  is  to  include  "all  workers" 
Brothers  Industries,  Inc, 
a,  Texas  adversely  affected  by 
imports. 
Department  is  amending  the 
tion  determination  to  correctly 
the  worker  group  to  read  "all 
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amended  notice  applicable  to 
""  991  is  hereby  issued  as 


wjorkers  at  Miller  Brothers  Industries, 

icana,  Texas  who  became  totally  or 

separated  from  employment  on  after 

:  ;3,  1998  through  April  14,  2001  are 

i  to  apply  for  adjustment  assistance 

S  Bction  223  of  the  Trade  Act  of  1974. 

Signe  d  at  Washington,  DC  this  29th  day  of 
April,  1999. 

Grant  I .  Beale, 

Acting  i  )irector.  Office  of  Trade  Adjustment 
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DEPAF  TMENT  OF  LABOR 

Emnpl^yment  and  Training 
Administration 

[TA-W-^4,  896] 

Paxar  vi^oven  Label  Paterson,  NJ; 
Notice  Of  Revised  Determination  on 
Reconsideration 


On  \|arch 
issued 


8.  1999,  the  Department 
Affirmative  Determination 
Regarding  Application  on 


ill 


Reconsideration  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  was  published  in  the  Federal 
Register  on  March  16,  1999  (64  FR 
13039). 

The  Department  initially  denied  TAA 
to  workers  of  Paxar  Woven  Label, 
Paterson.  New  Jersey,  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met. 

On  reconsideration,  the  Department 
obtained  additional  information  from 
the  company  concerning  imports  of 
woven  labels  such  as  those 
manufactured  at  the  subject  facility.  The 
company  provided  information  which 
reflected  an  increased  reliance  on 
imports  of  woven  labels  in  recent  years 
which  contributed  to  the  decline  in 
production  and  closure  of  the  subject 
facility. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
woven  labels  contributed  importantly  to 
the  declines  in  sales  or  production  and 
to  the  total  or  partial  separation  of 
workers  of  Paxar  Woven  Label, 
Paterson,  New  Jersey.  In  accordance 
with  the  provisions  of  the  Act,  I  make 
the  following  certification: 

All  workers  of  Paxar  Woven  Label, 
Paterson,  New  Jersey  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  3,  1998  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974; 

Signed  in  Washington,  D.C.  this  27th  day 
of  April  1999. 

Grant  O.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99^11857  Filed  5-10-99;  8:45  am) 
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Register  on  February  18,  1999  (64  FR 
8129). 

At  the  request  of  the  company,  the 
Department  reviewed  the  revised 
determination  for  workers  of  the  subject 
firm.  New  information  provided  by  the 
company  shows  that  worker  separations 
have  occurred  at  Pluma's  Altavista, 
Virginia  facility.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  knitted  activewear  for 
ladies',  men  and  children.  Accordingly, 
the  Department  is  amending  the 
certification  to  cover  workers  of  Pluma, 
Inc.,  AltaVista,  Virginia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Pluma,  Inc.  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-35,156D  is  hereby  issued  as 
follows: 

All  workers  of  Pluma,  Inc.,  Rocky  Mount, 
Virginia  (TA-W-35,156D)  and  Altavista. 
Virginia  (TA-W-35,156C)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  15,  1997 
through  February  9,  2001  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  29th  day 
of  April,  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-11853  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,156D  and  TA-W-35,156C] 

Pluma,  Inc.;  Rocky  Mount,  VA; 
Alatavista,  VA;  Amended  Notice  of 
Revised  Determination  on  Reopening 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Revised  Determination  on  Reopening  on 
February  9,  1999,  applicable  to  workers 
of  Pluma,  Inc.,  Rocky  Mount,  Virginia. 
The  notice  was  published  in  the  Federal 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-35,612  and  TA-W-35,612B] 

Salant  Corporation;  Obion-Denton 
Facilities;  Obion,  TN;  Carrizo  Springs, 
TX;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  on  March  15.  1999. 
applicable  to  workers  of  Salant 
Corporation,  Obion-Denton  located  in 
Obion,  Tennessee  and  Union  City, 
Tennessee.  The  notice  was  published  in 
the  Federal  Register  on  April  6,  1999 
(64  FR  16754). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  children's  sleep  wear  and  provide 
warehouse  and  distribution  services. 
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New  information  shows  that  all  workers 
will  be  separated  at  Salant  Corporation's 
Carrizo  Springs,  Texas  location  when  it 
closes  permanently  May  21,  1999.  The 
workers  provide  distribution  services 
for  Salant  Corporation's  production 
facility  in  Obion,  Tennessee. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Salant  Corporation,  Obion- 
Denton,  Carrizo  Springs,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Salant  Corporation,  Obion-Denton  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-35,612  is  hereby  issued  as 
follows: 

All  workers  of  Salant  Corporation,  Obion- 
Denton,  Obion,  Tennessee  (TA-W-35,612) 
and  Carrizo  Springs,  Texas  (TA-W-35.612B) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  January  25, 
1998  through  March  15,  2001  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  26th  day 
of  April.  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  99-11858  Filed  5-10-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Woriter 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regcirding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April,  1999. 

hi  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(2)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 


articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-35,530;  Weinman  Pump  and 

Supply  Co.,  Pittsburgh,  PA 
TA-W-35,606;  P  and  M  Cedar  Products, 

Pioneer,  CA 
TA-W-35.503  &-  A;  Recmix  of 

Pennsylvania,  Inc.,  Canonsburg,  PA 

&■  Sarver,  PA 
TA-W-35,563;  Cutout's,  Inc.,  Fall  River, 

MA 
TA-W-35,583;  Branch  Cheese,  Saputo 

Cheese  USA,  Branch,  WI 
TA-W-35,727:  Martin  Marietta 

Magnesia  Specialities,  Inc, 

Manistee,  MI 
TA-W-35,604:  Universal  Stainless  & 

Alloy  Products,  Inc.,  Titusville,  PA 
TA-W-35,648;  Crown  Cork  and  Seal 

Co.,  Inc.,  Walla  Walla,  WA 
TA-W-35,710;  Forrest  Yams.  Inc.. 

Newport,  ME 
TA-W-35,721;  Newark  Paperboard, 

Inc.,  Woodbum,  OR 
TA-W-35,865;  NF  &  M  International. 

Manaca,  PA 
TA-W-35.686;  A.C.  Railroad  Service 

Co.,  McKees  Rocks,  PA 
TA-W-35,616;  Erie  Forge  and  Steel. 

Inc.,  Erie,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-35.798;  Ryerson  Tull,  Inc.. 

Thypin  Steel  Co.,  Easton,  PA 
TA-W-35,823;  Land  Management 

Group,  Houston,  TX 
TA-W-35,239;  Bull  HN  Worldwide 

Information  Systems,  Inc.,  Phoenix, 

AZ 
TA-W-35,640:  Kitty  Hawk  International 

(Formerly  American  International 

Airways),  Oscoda,  Ml 
TA-W-35,637;  Stage  II  Apparel  Corp., 

New  York,  NY 
TA-W-35,681;  Apex  Machine  Shop, 

Williston,  ND 
TA-W-35,671;  Snap-On-Tools,  Ottawa, 

IL 
TA-W-35,643:  Peak  Oilfield  Service  Co., 
Anchorage,  AK 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
'  TA-W-35,904;  Carhartt,  Inc.,  McKenzie, 
TN 


TA-W-35,835;  Eaton  Corp..  Actuator  &■ 

Sensor  Div.,  Hamilton,  IN 
TA-W-35,925;  Ansell  Protective 

Products,  Tarboro,  NC 
TA-W-35,930;  Mueller  Industries,  Inc.. 

Wynne,  AR 
TA-W-35,871:  Pamells  peanuts  Div.  Of 

Morven  Partners,  Gorman,  TX 
TA-W-35,692;  Rock-Tenn  Co. 

Laminated  Paperboard  Products 

Div.,  Otsego,  MI 
TA-W-35,882;  Simula,  Inc..  Artcraft 

Industries  Corp.,  Milwaukee,  WI 
TA-W-35,884;  Siebe  Appliance 

Controls,  Cooking  and  Reftigeration 

Div.,  Winterset,  LA 
TA-W-35,570:  National  Standard  Co, 

Corbin,  KY 
TA-W-35,433;  Sumitomo  Machinery 

Corp  of  America,  Chesapeake,  VA 

and  Operating  at  the  Following 

Locations:  A;  Teterboro,  NJ,  B; 

Corona,  CA,  C;  Glendale  Heights, 

IL,  D;  Ft.  Washington,  PA 
TA-W-35,936;  Senior  Flexonics,  OSI 

Div.,  Allison  Park,  PA 
TA-W-35,539;  Wendt  Corp.. 

Tonawanda,  NY 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-35,276  &■  A;  Dawson  Production 

Services,  Midland,  TX  and 

Carthage,  TX 
The  investigation  revealed  that  citeria 
(2)  and  criteria  (3)  have  not  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-35,656:  Mead  Corp.,  Mead  Paper 

Div.,  Chillicothe.  OH 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
6TA-W-35,799;  Louisiana  Pacific  Corp., 

Rogue  River  Veneer  Plant,  Rogue 

River,  OR 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  I>eterminations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
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nam(  and  location  of  each 
deter  mination  references  the  impact 
date  or  all  workers  of  such 
deter  mination. 

TA-\  /-35,452;  C.P.  Chemicals,  Inc., 
i  ewaren,  Nf:  December  21,  1997 
TA-\  f-35.282;  Compaq  Computer 
Corp.,  Houston,  TX:  November  11, 
1997 
TA-V  '-35,501;  Stitches,  Inc.,  EI  Paso, 

7  X:  February  27,1 998 
TA-V  '-35,581;  OshKosh  B'Gosh,  Uberty, 

R  Y:  February  7,  1999 
TA-n-35,555;  Lawrence  Electronics, 
Imc,  Tulsa,  OK:  January  2,  1998 
TA-ir-35,552;  Mountain  West  Colorado 
/  ggregate  (MWCA),  Kamiah  Plant. 
Kimiah,  ID:  January  8,  1998 
TA-W-35,537;  Porcelanite,  Inc., 

Lixington,  NC:  January  13,  1998 
TA-V^  -35,445;  International  Paper,  Lock 

hipven,  PA:  December  15,  1997 
TA-m-35,451;  The  PillsburyCo., 
Haagen-Dasz  Plant,  Woodbridge, 
N  ':  December  21,  1997 
TA-W  -35,294,  A  &■  B;  Altura  Energy 
Ll  d.,  Houston.  TX  and  Operations 
al  Various  Locations  in  the  State  of 
T.  (  and  MM:  November  10,  1997 
TA-W  -35,398;  Koppel  Steel  Corp., 

Kappel,  PA:  December  10,  1997 
TA-W  -35,659;  Buster  Brown  Apparel, 
In::.,  Chattanooga,  TX:  January  28, 
li98 
TA-W  -35,655;  JB  Sportswear,  Union. 

M  5;  February  2,  1 998 
TA-W -35,428;  Cranston  Print  Works, 

Cc,  Webster,  ME:  December  7,  1997 
TA-W- -35, 327;  Fashions  International, 
Scranton,  PA:  November  24,  1997 
TA-W-35.542SrA;  Wilkens  Industries, 
Inc.,  Athens,  GA  and  Jefferson,  GA: 
February  15,  1998 
TA-W-  35,652  8-  A;  Dudley  Kebow,  Inc.. 
Ot  eanside,  CA  and  Albuquerque, 
NM:  January  28,  1998 
TA-W- 35.569;  Missouri  Valley 
Pe.f orating.  Inc.,  Kenmare,  ND: 
Jai  uary  17,  1998 
TA-W-  35,595;  Oxford  of  Vidalia, 

Sewing  Plant,  Vidalia,  GA:  January 
15   1998 
TA-W-35,475;  Watseka  L.F.,  Inc., 

Wc  tseka.  IL:  December  27,  1997 
TA-W-35,691  A  &■  B;  Star  Tool.  Hobbs, 
Nh  \.  Odessa,  TX  and  Brownfield, 
TX- February  1,  1998 
TA-W-35,317;  Tycom  Corp.,  Minnesota 
Di\:.  Arden  Hills,  MN:  November 
25.  1997 
TA-W- 15,382;  Coach  Leatherware 
Coi  p.,  Carlstadt,  NJ:  November  30 
19i7 
TA-W- 15,378;  Biltmore  Textile  Co., 
Inc  ,  New  York  NY:  December  2, 
19i7 
TA-W-.  15,274;  W.L  Gore  &■  Associates, 
Inc ,  Electronic  Products  Div., 
Phi  enix.  AZ:  November  16,  1997 


TA-W-35,422;  Magura  USA  Corp., 
Olnev,  IL:  December  10.  1997 
TA-W-3 5, 404;  AM  Petroleum,  Inc.. 
Upton,  WY:  December  9,  1997 
TA-W-35,466;  American  Energy 
Services,  Midland,  TX:  December 
21.  1997 
TA-W-35,687;  Ensign  Oil  and  Gas,  Inc., 

Denver,  CO:  January  25,  1998 
TA-W-35,213;  Lady  Carol  Dresses,  A 
Subsidiary  ofDuryea  Industries, 
Duryea,  PA:  October  23.  1997 
TA-W-35.416;  J.S.  Lamy  Manufacturing 
Co.,  Sedalia,  MO:  November  30, 
1997 
TA-W-35,477;  Southern  Container 
Corp.,  Pre-Print  Dept,  Dayton,  NJ: 
December  18,  1997 
TA-W-35,215;  Irving  Tanning  Co., 

Hartland,  ME:  November  3,  1997 
TA-W-35,836;  Gloria  Lingerie,  Long 

Island  City.  NY:  February  14,  1998 
TA-W-35,873;  Brand-S  Corp.,  Superior 
Hardwoods  Div.,  Corvallis,  OR: 
March  4,  1 998 
TA-W-35,711;  Sperry-Sun  Drilling 
Services,  Headquartered  in 
Houston,  TX  &■  Operating  at  Other 
Locations  in  The  Following  States: 
A;  AK.  B;  CA,  C;  LA,  D;  Ml  E;  OK, 
F;  TX  G;  WY:  February  17,  1998 
TA-W-35,71  lAA;  Baroid  Drilling 

Fluids,  Headquartered  in  Houston, 
TX  &■  Operating  at  Other  Locations 
in  The  Following  States:  AB;  AK, 
AC;  AR,  AD;  AZ,  AE;  CA,  AF;  CO, 
AG;  GA,  AH;  LA,  Al;  KS,  AJ;  LA,  AK; 
MO,  AL;  NM,  AM;  NV,  AN;  OH,  AO, 
OK,  AP;  PA,  AO;  TX,  AB;  WY: 
February  17,  1998 
TA-W-35,71  IBA;  Security  DBS. 
Headquartered  in  Dallas,  TX  & 
Operating  at  Other  Locations  in  The 
Following  States;  BB;  CO,  BC;  LA, 
BD;  OK,  BE;  TX:  February  17,  1998 
TA-W-35,950;  Komatsu  America,  Inc., 

Hillsboro,  OR:  March  12,  1998 
TA-W-35,509;  Key  Energy  Service  Inc., 
Mid-Continent  Div.  A/k/a  Well 
Tech,  Inc.,  El  Reno,  OK  Br  Operating 
In  The  Following  States;  A;  OK 
(Except  El  Reno),  B;  KS,  C;  TX.  D; 
AR:  December  26,  1997 
TA-W-35,443;  Katzenberg  Brothers, 
Inc.,  Baltimore,  MD:  December  9. 
1997 
TA-W-35,991 ;  Miller  Brothers 

Industries,  Inc.,  Corsicana,  TX: 
March  23,  1998 
TA-W-35,841;  North  American  Knitting 

Co.,  Mansfield,  OH:  March  3,  1998 
TA-W-35.880;  Henkel  Corp.,  Chemicals 
Group,  Los  Ageles.  CA:  March  10, 
1998 
TA-W-35,916;  Mitel,  Inc.,  Ogdensburg, 

NY:  March  8,  1998 
TA-W-3 5, 701;  Ansell  Edmont.  d/b/d 
Ansell  Protective  Products, 
Haynesville,  LA:  April  13.  1998 


TA-W-35,743;  Advance  Consultants 
Corp.,  Midland,  TX:  February  11, 
1998 
TA-W-35.646;  The  Stroh  Brewery  Co.. 

Tampa,  FL:  January  12,  1998 
TA-W-35,905;  Hughes-fVC  Technology 
Corp.,  Carlsbad.  CA:  March  5,  1998 
TA-W-35,844;  Seco  Products  Corp., 
Therma-Systems  Div.,  South 
Plainfield,  NJ:  February  26,  1998 
TA-W-35,802;  Fleming-Potter  Co.,  Inc., 

Peoria,  IL:  February  24,  1998 
TA-W-35,843;  Avery  Dennison  Office 
Products,  Rochelle,  IL:  February  19 
1998 
TA-W-35,818;  Gesell's  Pump  Sales  &■ 
Service,  Inc.,  Whittington,  IL: 
February  23,  1998 
TA-W-35,845;  Horace  Small 

Manufacturing  Co..  Nashville.  TN: 
February  26,  1998 
TA-W-35,892;  Martin  Copeland 

Eyeware  Corp.,  Bristol,  RI:  March  8, 
1998 
TA-W-35,487;  Baker  Atlas,  Williston, 
ND  &  Operating  Throughout  The 
State  of  ND:  January  1,  1998 
TA-W-35,883;  Jones  Drilling 

Headquartered  in  Odessa,  TX  &■ 
Operating  in  A;  TX  and  B;  OK: 
March  4,  1998 
TA-W-35, 704;  Johnson  &■  Johnson 
Medical,  Inc.,  Arlington,  TX:  April 
19.  1999 
TA-W-35. 61 5;  Shape  Global,  Sanford. 

ME:  January  28,  1998 
TA-W-35, 729;  Nabors  Alaska  Drilling, 
Inc.,  Anchorage,  AK:  February  18, 
1998 
TA-W-35,578;  Rockwell  Automation 
Power  Systems,  Mishawaka,  IN: 
Januarys,  1998 
TA-W-35, 716;  KLH  Industries.  Inc., 
Headquartered  in  Clinton,  MS  &■ 
Operating  at  Various  Locations  in 
MS:  February  4,  1998 
TA-W-35,553;  Mitchell's  Oilfield 

Service,  Inc.,  Sidney,  MT:  January 
14,  1998 
TA-W-35,523;  Greenwood  Mills  Lindale 
Manufacturing,  Lindale,  GA: 
January  12,  1998 
TA-W-35,950;  Key  Energy  Drilling,  Inc., 
Permain  Basin  Div.,  Headquartered 
in  Levelland,  TX  &■  Operating  at 
Various  Locations  in  The  State  of  A; 
TX  and  B;  NM:  January  11,1998 
TA-W-35, 951;  Plymouth  Stitching. 
Ashland,  NH:  March  15,  1998 
TA-W-35,922;  Odessa  Packer  Service, 
Inc.,  Odessa,  TX:  March  2,  1998 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment  assistance 
hereinafter  called  (NAFTA-TAA)  and  in 
accordance  with  Section  250(a),  Subchapter 
D.  Chapter  2,  Title  II,  of  the  Trade  Act  as 
amended,  the  Department  of  Labor  presents 
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summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA  issued 
during  the  month  of  April,  1999. 

In  order  for  an  affirmative  determination  to 
be  made  and  a  certification  of  eligibility  to 
apply  for  NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250  of  the 
Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  That  imports  fi-om  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases  in 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02996:  Active  Products 

Corp.,  Marion,  IN 
NAFTA-TAA-03018;  Heinz  Frozen 

Food  Co.,  Pocatello-Weight 

Watchers  Div..  PocateUo,  ID 
NAFTA-TAA-03033;  Morrow 

Snowboards,  Inc.,  Salem,  OR 
NAFTA-TAA-02984;  North  Power 

Arcade,  NY 
NAFTA-TAA-02861;  Horowitz/Rae 

Book  Manufacturers.  Inc.,  Fairfield, 

NAFTA-TAA-03030;  Key  Energy 

Services,  Inc.,  Rocky  Mountain  Div., 

Casper,  WY 
NAFTA-TAA-02888;  Branch  Cheese/ 

Saputo  Cheese  USA,  Branch.  WI 
NAFTA-TAA-02945;  Newark 

Paperboard,  Inc..  Woodbum,  OR 
NAFTA-TAA-02981 ;  Advance 

Consultants  Corp..  Midland,  TX 
NAFTA-TAA-02976:  Simula,  Inc.. 

Artcraft  Industries  Corp.. 

Milwaukee,  WI 
NAFTA-TAA-02902;  Parkdale  Mills, 

Inc.,  Mill  #6.  Thomasville,  NC 
NAFTA-TAA-02962;  Boston  Corp., 

Actuator  and  Sensor  Div., 

Hamilton,  IN 
NAFTA-TAA-02952;  Carhartt.  Inc., 

McKenzie,  TN 


NAFTA-TAA-02943:  Castalia  Apparel, 

Castalia,  NC 
NAFTA-TAA-0291 7;  Allvac  Latrobe 
Plant,  AN  Allegheny  Teledyne  Co., 
Latrobe.  PA 
NAFTA-TAA-02900  &  A;  Baker  Hughes 

Inteq,  Casper,  WY  &  Cody.  WY 
NAFTA-TAA-02956;  Hudson  ICS.  San 

Leandro.  CA 
NAFTA-TAA-02944;  Shasta.  Inc.. 

Monaco.  PA 
NAFTA-TAA-02970;  Ametek,  Lamb 

Electric  Div.,  Cambridge,  OH 
NAFTA-TAA-02877;  Tektronix,  Inc., 

Bend,  OR 
NAFTA-TAA-02986;  Spartan  Mills, 

Startex  Div..  Startex.  SC 
NAFTA-TAA-02992;  Worldclass 

Processing.  Inc.,  Ambridge,  PA 
NAFTA-TAA-02928;  Autotron,  Inc., 

Autotron  Group,  Danville,  IL 
NAFTA-TAA-02999;  Senior  Flexonics, 

Inc.,  OSIDiv.,  Allison  Park,  PA 
NAFTA-TAA-02954;  Lucia.  Inc.,  Elkin 

Plant,  Elkin.  NC 
NAFTA-TAA-02881;  Jasper  Textiles, 
Inc.  a/k/a  Outer  Banks, 
Jacksonville,  NC 
NAFTA-TAA-02930;  Baker  Oil  Tools. 

Olney  IL 
NAFTA-TAA-02964;  The  West  Bend 

Co.,  West  Bend.  WI 
NAFTA-TAA-02772;  International 
Paper  Co.,  Printing  Papers  Div., 
Ticonderoga,  NY 
NAFTA-TAA-02843;  Boston  Precision 

Parts  Co.,  Inc.,  Hyde  Park,  MA 
NAFTA-TAA-02828';  Illinois  Glove  Co.. 

Effingham,  IL 
NAFTA-TAA-01975:  Illinois  Glove  Co., 

Beardston,  IL 
NAFTA-TAA-03029:  3M  West  Deptford 
Plant,  Electrical  Products  Div.. 
Thorofare,  NJ 
NAFTA-TAA-0-3022;  Schlumberg 
Oilfield  Services,  Mt  Carmel,  IL 
NAFTA-TAA-02963;  Dean  Pickle  & 
Specialty  Products  Co..  Inc.. 
Croswell  Plant.  Croswell,  MI 
NAFTA-TAA-02897;  Connor  Corp., 
Indianapolis,  Inc. 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-02950;  Ryerson  Tull,  Inc.. 

Thypin  Steel  Co.,  Easton,  PA 
NAFTA-TAA-02926:  Snap-On-Tools. 

Ottawa,  IL 
NAFTA-TAA-03078;  Columbia 
Sportswear  Co.,  Quality  Audit 
Department  At  The  Distribution 
Center,  Portland,  OR 
NAFTA-TAA-03010;  Romarco 

Minerals,  Inc.,  Reno.  NV 
NAFTA-TAA-03007;  Impact  Equipment 

Company.  Elko.  NV 
NAFTA-TAA-03006;  High  Desert 
Mineral  Resources,  Inc.,  Elko,  NV 


The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

NAFTA-TAA-02965:  Bard  Access 
Systems.  Salt  Lake  City,  UT 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers'  firm  or  an  appropriate 
subdivision  (including  workers  in  any 
agricultural  firm  or  appropriate 
subdivision  thereof)  have  not  become 
totally  or  partially  separated  from 
employment  as  required  for 
certification. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-02988:  Columbia 

Controls  and  Panels,  Portland,  OR: 
March  9.  1998 
NAFTA-TAA-02844  &■  A.  B.  D.  D,  E; 
Pluma,  Inc.,  Rock  Mount,  VA, 
AltaVista,  VA.  Martinsville.  VA. 
Chatham,  VA,  Eden.  NC  and 
Commerce.  CA:  January  8,  1998 
NAFTA-TAA-02788:  Schneider  Mills. 
Inc.,  Alexander  Mills  Plant.  Forest 
City.  NC:  December  4.1997 
NAFTA-TAA-02974;  Tultex.  Mayodan. 

NC:  March  2.  1998 
NAFTA-TAA-02987;  Fashion 

Enterprises.  El  Paso.  TX:  February 
22. 1998 
NAFTA-TAA-03109:  Bonnell  Mfg..  Co.. 
Inc..  Mt.  Laurel.  NJ:  March  8,  1998 
NAFTA-TAA-02972;  Foremost  Drill     ■ 
Systems,  Reno,  NV:  February  23. 
1998 
NAFTA-TAA-02993;  The  Well  Lamont 
Corp..  McGehee.  AR:  March  9.  1998 
NAFTA-TAA-02948;  Ansell  Edmont,  dl 
b/a  Ansell  Protective  Products. 
Havnesville.  LA:  January  26.  1998 
NAFTA-TAA-02971:  North  American 
Knitting  Co..  Mansfield,  OH;  March 
3,  1998 
NAFTA-TAA-03052;  Augusta 
Sportswear,  Inc..  Meter  Plant, 
Meter.  GA:  March  30,  1998 
NAFTA-TAA-03058  &  A:  Hampshire 
Designers,  Inc.,  Winona  Knitting 
Mills  Div..  La  Crescent.  MN  and 
Winona.  MN:  March  29.  1998 
NAFTA-TAA-02980;  Greenwood  Mills. 
Lindale  Manufacturing.  Lindale. 
GA:  March  12.  1998 
NAFTA-TAA-02990:  Siebe  Appliance 
Controls,  Cooking  and  Refrigeration 
Div.,  Winterset,  lA:  March  4.  1998 
NAFTA-TAA-02942:  Bailey  Apparel, 

Bailey.  NC:  February  15.  1998 
NAFTA-TAA-02851  G-A.B;  Ithaca 
Industries.  Inc..  Gastonia,  NCand 
Cairo,  GA  and  Vidalia,  GA:  January 
8,  1998 
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NAF  rA-TAA-02936  &  A.  B,  C;  VF 

,  eanswear.  Houston,  MO,  Richland, 

1 40,  Springfield,  MO  and  Lebanon, 

1 40:  February  18,  1998 
NAF  ~A-TAA-O3069;  Crescent/U.S. 

I  fat,  LLC,  Art  Advantage  Div.,  Hot 

t  prings  Plant,  Hot  Springs,  SD: 

March  30,  1998 
NAF'  ^A-TAA-02a89;  AMP.  Inc..  Green 

\  'alley  Road  Plant.  Seven  Valleys. 

FA:  February  1.  1998 
NAF.  A-TAA-02891;  Columbia  Forest 

f  roducts.  New  Freedom  Div..  New 

Freedom.  PA: February  1.  1998 
NAFl  A-TAA-02906:  Boise  Cascade 

C  orp..  Fisher  Sawmill.  Fisher.  LA: 

Februarys,  1998 
NAFl  A-TAA-03031;  International  Steel 

V  'ool  Corp..  Springfield.  OH:  March 

3  1998 

NAFl  A-TAA-02978;  Paget  Plastics 

drp.,  Tualatin.  OR:  March  9.  1998 
NAFl  A-TAA-02871 ;  Kinzua  Resources. 

L.LC.  Heppner  Mill,  Heppner.  OR: 

January  28.  1998 
NAFT  \-TAA-02961  and  A;  John  Deere 

Ct  msumer  Products.  Greer.  SC  and 

G  istonia,  NC:  February  22.  1998 
NAFT  \-TAA-03047:  Fleming-Potter 

C<  I..  Inc..  Peoria.  IL:  February  27 

li.98 

NAFT.  \-TAA-02887:  Custom  Packaging 
S\  stems.  Inc..  Rapid  City.  SD: 

February  2.  1998 
NAFT.  \-TAA-02769:  Zenith  Electronics 
Cc  rp..  Rauland  Div.,  Melrose  Park, 

IL.  December  4,  1997 
NAFT,  \-TAA-02939:  KLH  Industries, 

Int :.  Headquartered  in  Clinton.  MS 

&■  I  Operating  at  Various  Locations  in 

Mt':  February  4.  1998 
NAFT/  -TAA-02932;  Westinghouse 

Eh  ctric  Co.,  Energy  Systems 

Bu  iiness  Unit  (ESBU),  Pensacola. 

FL  March  18.  1999 
NAFT/  -TAA-02967;  Carolina  Maid 

Pre  ducts.  Inc..  Granite  Quarry.  NC: 

March  3.  1998 
NAFT/  -TAA-02905  S-  A;  Chinook 

Group.  Inc.,  North  Branch,  MN  and 

St.  Paul,  MN:  January  24,  1998 
NAFTA  -TAA-02983:  Brown  Jordan  Co.. 

Ne  vport.  AR:  February  22,  1998 
NAFTA -TAA-02940;  Therm-O-Disc, 

Inc  ,  El  Paso.  TX:  February  21,  1998 
I  here  3y  certify  that  the 
aforeme  ntioned  determinations  were 
issued  (  uring  the  month  of  April,  1999. 
Copies  ( )f  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U  S.  Department  of  Labor,  200 
Constitv  tion  Avenue,  NW,  Washington, 
DC  202:  0  during  normal  business  hours 
or  will  I  e  mailed  to  persons  who  write 
to  the  al  ove  address. 


Dated:  May  3,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-11852  Filed  5-10-99;  8:45  am) 

BILUNG  CODE  4S10-30-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  97-1  CARP  SD  92-95] 

Distribution  of  1992, 1993. 1994,  and 
1995  Satellite  Royalty  Funds 

agency:  Copyright  Office,  Library  of 
Congress. 

action:  Announcement  of  the  schedule 
for  the  proceeding. 


SUMMARY:  The  Librarian  of  Congress  is 
annoimcing  the  schedule  for  the  180- 
day  arbitration  period  for  the 
distribution  of  the  1992-95  satellite 
carrier  compulsory  license  royalty  fees. 
EFFECTIVE  DATE:  May  11,  1999. 
ADDRESSES:  All  hearings  and  meetings 
for  the  1992-95  satellite  distribution 
proceeding  shall  take  place  at  the 
Library  of  Congress,  James  Madison 
Memorial  Building,  Room  LM-414,  First 
and  Independence  Avenue,  SE., 
Washington,  DC.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson.  General  Coimsel,  or 
William  J.  Roberts,  Jr..  Senior  Attorney, 
PO  Box  70977,  Southwest  Station. 
Washington.  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  251.11(b)  of  37  CFR  provides: 

At  the  beginning  of  each  proceeding,  the 
CARP  shall  develop  the  original  schedule  of 
the  proceeding  which  shall  be  published  in 
the  Federal  Register  at  least  seven  calendar 
days  in  advance  of  the  first  meeting.  Such 
announcement  shall  state  the  times,  dates, 
and  place  of  the  meetings,  the  testimony  to 
be  heard,  whether  any  of  the  meetings,  or  any 
portion  of  a  meeting,  is  to  be  closed,  and  if 
so,  which  ones,  and  the  name  and  telephone 
number  of  the  person  to  contact  for  further 
information. 

This  notice  fulfills  the  requirements  of 
§  251.11(b)  for  Phase  I  of  the  proceeding 
to  determine  the  distribution  of  satellite 
carrier  compulsory  license  royalty  fees 
for  the  years  1992-95. 

On  January  31,  1997,  the  Copyright 
Office  published  a  notice  in  the  Federal 
Register  requesting  comment  as  to  the 
existence  of  Phase  I  and/or  Phase  II 
controversies  concerning  the 
distribution  of  the  1992,  1993,  1994.  and 


1995  satellite  royalty  fees,  and  in  the 
event  that  a  controversy  exists,  whether 
to  consolidate  the  determination  of  the 
distribution  of  the  1992-95  royalty  fees 
into  a  single  proceeding,  or  to  conduct 
multiple  proceedings.  62  FR  4814 
_    (January  31,  1997).  The  notice  also 
requested  that  each  interested  party  file 
a  Notice  of  Intent  to  Participate, 
indicating  the  level  of  participation  for 
each  year.  i.e..  Phase  I.  Phase  II,  or  both, 
with  the  Office.  In  response  to  this 
notice,  the  following  parties  identified 
the  existence  of  controversies  for 
distribution  of  the  1992-95  hinds:  James 
Cannings; '  the  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP),  Broadcast  Music.  Inc.  (BMI), 
and  SESAC.  Inc.  (collectively  the  Music 
Claimants);  Program  Suppliers;  CBS, 
Inc.;  ABC,  Inc.;  Public  Television 
Claimants;  Devotional  Claimants:  Home 
Shopping  Network;  Multimedia 
Entertainment,  Inc.;  National 
Broadcasting  Company,  Inc.;  Joint 
Sports  Claimants;  and  Broadcaster 
Claimants.  All  but  one  party  favored 
consolidating  the  1992-95  satellite 
funds  into  a  single  distribution 
proceeding. 

On  June  4,  1997,  the  Office  issued  an 
Order  consolidating  the  determination 
of  the  distribution  of  the  1992-95 
satellite  royalty  fees  into  a  single 
proceeding  and  announcing  the 
precontroversy  discovery  schedule  for  a 
Phase  I  proceeding.  See  Order  in  Docket 
No. 

97-1  CARP  SD  92-95  (June  4.  1997). 
The  June  4.  1997.  Order  set  September 
8.  1997.  as  the  begirming  of  the  45-day 
precontroversy  discovery  period,  with 
the  initiation  of  the  arbitration  set  for 
December  1,  1997.  This  schedule, 
however,  proved  unworkable,  so  at  the 
request  of  the  parties,  the  Copyright 
Office  rescheduled  the  start  of  the  45- 
day  precontroversy  discovery  period. 
See  Order  in  Docket  No.  97-1  CARP  SD 
92-95  (August  20,  1997).  In  fact,  the 
Office  reset  the  schedule  three  times 
before  establishing  a  schedule  which 
met  the  needs  of  all  the  parties.  See  also 
Orders  in  Docket  No.  97-1  CARP  SD 
92-95  (January  15.  1998.  July  20.  1998. 
and  October  15.  1998). 

During  this  time,  the  parties 
continued  to  negotiate  among 
themselves.  As  a  result,  all  of  the  Phase 
I  parties,  with  the  exception  of  Joint 
Sports  Claimants  and  Program 
Suppliers,  settled  their  Phase  I  claims 
for  15.5%  of  the  total  aggregate  amount 
of  the  satellite  royalty  fees  for  the  years 
1992-1995.  See  Order  in  Docket  No.  97- 
1  CARP  SD  92-95  (December  21,  1998). 


'  Mr.  Cannings  identified  only  a  Phase  II 
controversy. 
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Thus,  the  only  parties  who  will  appear 
before  the  CARP  in  the  current  Phase  I 
proceeding  are  the  Joint  Sports 
Claimants  and  the  Program  Suppliers. 
The  45-day  precontroversy  discovery 
period  for  these  parties  began  on 
January  8.  1999,  and  proceeded 
according  to  the  schedule  announced  in 
the  October  15,  1998.  Order.  However, 
the  April  5  initiation  date  set  in  that 
schedule  has  been  rescheduled  for  May 
18,  1999,  in  order  to  accommodate 


conflicts  in  both  the  arbitrators'  and  the 
parties'  schedules.  The  Office  will 
publish  the  initiation  of  the  arbitration 
in  the  Federal  Register  on  May  18, 
1999. 

Selection  of  Arbitrators 

In  accordance  with  §  251.6  of  the 
CARP  rules,  the  arbitrators  have  been 
selected  for  this  proceeding.  They  are: 
The  Honorable  John  W.  Cooley 

(Chairperson) 


The  Honorable  Jeffrey  Gulin 

The  Honorable  Curtis  E.  von  Kaim. 

Schedule  for  the  Proceeding 

On  April  20, 1999.  the  parties  to  this 
proceeding  met  with  the  arbitrators  for 
the  purpose  of  setting  a  schedule  for  this 
proceeding.  At  that  meeting,  the  parties 
and  the  arbitrators  agreed  to  the 
following  schedule: 


Presentation  of  Direct  Cases:  Mav  18   1999 

Opening  statement:  Joint  Sports  Claimants  (JSC)  " 

Testimony  for  JSC-: 

Witnesses:  (week  1)                                                                                  .     ,    „      ,  »<,.,  iii-j-j   looa 

Paul  Beeston.  Paul  Bortz,  James  Trautman,  Gilbert  Korta,  Kimberly  Gordon  May  iH-zz,  laws. 

^fitriGSSGS'  (wBck.  21 

Glen  Friedman,  Jeffrey  Treeman.  Jody  Kaveney.  Scott  Shultz.  John  Hartman.  Edwin  Desser  June  1-5.  1999- 

„  --  *-«       1  •  111116  /.  lyyy. 

Opening  Statement:  Program  Suppliers  

Testimony  for  Program  Suppliers:  ^  ^   ^^gg 

Marsha  Kessler  ■-■■--- ZZZZZZZZ.    June  9]  1999! 

Marsha  Kessler  Sandra  Pope  >        ^^  ^^^ 

Linda  McLaughlin '     ^  ^^   ^ggg 

Alan  Wurtzel.  Leonard  Kalcheim '^  ^g'  ^ggg" 

Paul  LindstTom     ZZZZZZZZ  June  l?!  1999! 

James  Von  Schilling June  22-25.  1999. 

Additional  Hearing  Days  (if  necessary) '     ^  28  1999 

Filing  Deadline  for  Written  Rebuttal  Cases  '        25^27,  1999; 

Presentation  of  Rebuttal  Cases  Aueust  11-20. 

1999. 

Filing  Deadline  for  Proposed  Findings  of  Fact  and  Conclusions  of  Law  cpn!!!!l!h!r  27'  \lll 

Filing  Deadline  for  Reply  Findings  of  Fact  and  Conclusions  of  Law  OcC  14,  1999. 

Closing  Arguments ";;;;;";"  November  15.  1999. 

Closing  of  the  180-day  penod 

2  JSC  did  not  designate  specific  dates  for  the  presentation  of  testimony  by  its  witnesses. 

All  hearings  will  begin  at  9:30  a.m.           NATIONAL  CREDIT  UNION  3428.  F^No.  703-518-6433,  E-mail: 

and  end  at  4  30  p.m.                                      ADMINISTRATION  ,bay len@ncua.gov 

ana  ena  ai  i.ju  p.m.  ^^^  Reviewer:  Alexander  T.  Hunt  (202) 

At  this  time,  the  parties  have  not             Agency  Information  Collection  395-7860,  Office  of  Management  and 

moved  to  close  any  portion  of  the                Activities:  Submission  to  0MB  for  Budget,  Room  10226,  New  Executive 

proceeding  to  the  public.  Further                Revision  to  a  Currently  Approved  Office  Building,  Washington,  DC 

refinements  to  the  schedule  will  be             information  Collection;  Comment  20503. 

announced  in  open  meetings  and  issued     Request  FOR  FURTHER  INFORMATION  CONTACT: 

as  orders  to  the  parties  participating  in  ^           ^^  ^^  information  collection 

the  proceeding.  All  changes  will  be             AGENCY.  Nat  "nal  Lred^^^  Umon  'uests,  with  applicable  supporting 

noted  in  the  docket  file  of  the                       AdmimstraUon  (NCUA).  documentation,  may  be  obt^ned  by 

proceeding,  as  required  by  the                      ACTION:  Request  for  comment.  calling  the  NCUA  Clearance  Officer, 

Copyright  Office  regula^ons  governing       s,„„^,,,  ^he  NCUA  intends  to  submit  James  L.  Baylen,  (703)  518-6411. 

the  admimstrabon  of  CARP                          ^^  following  information  collection  to  SUPPLEMENTARY  INFORMATION:  Proposal 

proceedings.  37  CFR  251.11lcJ.                     ^^  ^^^^  ^^  Management  and  Budget  for  the  following  collection  of 

Dated:  May  6, 1999.                                        (OMB)  for  review  and  clearance  under  information: 

David  O.  Garson,                                               the  Paperwork  Reduction  Act  of  1995  OMB  Number:  3133-0144. 

Genera}  Counsel.                                                 (Pub.  L.  104-13,  44  U.S.C.  Chapter  35).  porm  Number:  NA. 

[FR  Doc.  99-11884  Filed  5-10-99;  9:47  am]        This  information  collection  is  published  j^^  of  Review:  Revision  to  the 

^^                                         to  obtain  comments  from  the  public.  currently  approved  collection. 

DATES:  Comments  will  be  accepted  until  Title:  Examination  Survey. 

July  12,  1999.  Description:  To  provide  federal  credit 

ADDRESSES:  Interested  parties  are  unions  with  an  opportunity  to  give 

invited  to  submit  written  comments  to  NCUA  feedback  on  its  examination 

NCUA  Clearance  Officer  or  OMB  procedures.  NCUA  uses  the  information 

Reviewer  listed  below:  .  to  evaluate  and  improve  the 

C7earance0^icer;  Mr.  James  LBaylen  examination  process. 

(703)  518-6411 ,  National  Credit  Respondents:  Federal  credit  unions. 

Union  Administration,  1775  Duke  Estimated  No.  of  Respondents/ 

Street,  Alexandria,  Virginia  22314-  Recordkeepers:  6,799. 
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Est  mated  Burden  Hours  Per 
Respc  nse:  5  minutes. 
Frequency  of  Response:  Reporting  and 


Annu  illy 


Houn 


Byt 
A  dm 
Becky 


Do: 


[FR 

BILUNG 
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Estipiated  Total  Annual  Burden 

567. 
Estipiated  Total  Annual  Cost:  N/A. 

National  Credit  Union 
iitstration  Board  on  May  5.  1999. 
Saker, 
Secreti  ry  of  the  Board. 

99-11738  Filed  5-10-99:  8:45  am] 

CODE  753S-01-P 


NUCL  EAR  REGULATORY 
COMM|ISSION 

[Docket  No.  40-«912] 

Grace  Estate 

AGENCV:  Nuclear  Regulatory 

Commission. 

action!  Notice  of  opportunity  for 

hearing  concerning  termination  of 

source  materials  license  SUA-1480  and 

release  of  the  three  grace  sites  in  New 

Mexicq  for  unrestricted  use. 


SUMMAI  iy:  Notice  is  hereby  given  that 
the  U.S .  Nuclear  Regulatory 
Commi  ssion  (NRC)  has  accepted  the 
Final  R  jclamation  Report,  submitted  by 
the  firni  of  Comeau,  Maldegen, 
Templaman  &  Indall,  LLP  (CMT&I), 
represe  iting  the  estate  of  Michael  P. 
Grace,  <  locumenting  the  reclamation  of 
the  thre  e  Grace  sites  in  New  Mexico. 
Site  1  i!  located  approximately  20  miles 
northeast  of  Gallup,  New  Mexico.  Site  2 
is  locatdd  near  Bibo,  New  Mexico.  Site 
3  is  loci  ted  approximately  20  miles 
northw(  st  of  Magdalena.  New  Mexico. 
An  Env  romnental  Assessment  (EA)  was 
performed  by  the  NRC  staff  in  support 
of  its  review  of  the  Grace  Estate's 
reclamation  plan,  in  accordance  with 
the  reqiirements  of  Title  10,  Code  of 
Federal  Regulations  (10  CFR)  part  51. 
The  con  :lusion  of  the  EA  was  a  Finding 
of  No  Si  jnificant  Impact  (FONSI)  for  the 
propose  i  site  reclamation. 

The  N  RC  staff  has  determined  that 
reclamal  ion  of  the  sites  was  performed 
in  accor  iance  with  Amendment  No.  1  to 
Source  Materials  License  SUA-1480, 
which  authorized  the  licensee,  the 
estate  of  Michael  P.  Grace  (CMT&I),  to 
perform  radiological  cleanup  and 
surface  r  sclamation  of  three  non- 
operatin  ;  uranium  extraction  sites  in 
New  Me  cico.  Based  on  this 
determir  ation,  and  in  accordance  with 
the  licen  see's  request,  Source  Materials 
License  I  !UA-1480  is  hereby  terminated 
and  the  t  iree  sites  are  released  for 
unrestric  ted  use. 


FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Hooks,  Uranium  Recovery  and  Low- 
Level  Waste  Branch,  Mail  Stop  TWFN 
7-J9,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Telephone  301/415-7777.  E-mail- 
KRH1@NRC.GOV 

NOTICE  OF  OPPORTUNITY  FOR  HEARING: 
The  Commission  hereby  provides  notice 
that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L,  "Informal 
-    Hearing  Procedures  for  Adjudications  in 
Materials  and  Operators  Licensing 
Proceedings,"  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders  in 
10  CFR  part  2.  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  a  hearing 
must  be  filed  within  thirty  (30)  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  The  request  for 
a  hearing  must  be  filed  with  the  Office 
of  the  Secretary,  either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852,  between  7:30  a.m.  and  4:15  p.m., 
Federal  workdays;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Rulemakings  and 
Adjudications  Staff. 

Each  request  for  a  hearing  must  also 
be  served  by  delivering  it  personally,  or 
by  mail,  to: 

(1)  The  applicant.  Estate  of  Michael  P. 
Grace,  in  care  of  Jon  J.  Lidall,  Comeau, 
Maldegen,  Templeman  &  Indall,  LLP, 
Coronado  Building,  141  E.  Palace 
Avenue,  Post  Office  Box  669,  Santa  Fe. 
New  Mexico  87504-0669. 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  between 
7:30  a.m.  and  4:15  p.m..  Federal 
workdays;  or 

(3)  By  mail  addressed  to  the  Executive 
Director  for  Operations,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 


including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2. 1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  request  that  is  granted 
will  be  held  in  accordance  with  the 
Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings'  in  10  CFR  part  2.  subpart 

Dated  at  Rockville.  MD.  this  5th  day  of 
May,  1999. 

For  the  Nuclear  Regulatory  Commission. 
N.  King  Stablein. 

Acting  Chief  Uranium  Recovery  and  Low- 
Level  Waste  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  99-11819  Filed  5-10-99;  8:45  amj 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[EA  95-009] 

Thermal  Science,  Inc.;  Order  Imposing 
Civil  Monetary  Penalty 


Thermal  Science,  Inc.  (TSI)  is  the 
manufacturer  and  vendor  of  fire  barrier 
products  known  generally  as  Thermo- 
Lag.  TSI  began  marketing  this  product 
in  the  early  1980s  to  licensees  of  the 
United  States  Nuclear  Regulatory 
Commission  (NRC)  for  use  in  nuclear 
power  plants.  TSI  represented  that 
Thermo-Lag  had  undergone 
independent  testing  by  Industrial 
Testing  Laboratories,  Inc.  (ITL).  Using 
ITL  stationery,  TSI  issued  reports  in 
ITL's  name,  making  it  appear  that  the 
reports  were  written  by  ITL.  when  in 
fact  they  were  written  by  TSI.  Many 
NRC  licensees  thereafter  purchased 
Thermo-Lag  to  meet  the  NRC's  fire 
protection  requirements,  codified  in  10 
CFR  50.48  and  appendix  R  to  part  50. 

n 


In  1989  the  NRC  began  receiving 
licensee  reports  of  problems  with 
installed  Thermo-Lag.  As  part  of  a 
subsequent  NRC  investigation,  TSI  was 
questioned  in  the  fall  of  1991  about  the 
testing  and  installation  of  Thermo-Lag. 
TSI  continued  to  represent  that  its 
product  had  been  independently  tested 
by  ITL.  However,  during  an  NRC 
inspection  of  TSI's  facility  in  December 


1991,  it  was  learned  that  TSI,  not  ITL, 
had  written  the  test  reports,  and  that  ITL 
had  very  limited  involvement  in  the 
testing  process.  In  1992  the  United 
States  Department  of  Justice  began  a 
criminal  investigation  of  the  matter, 
resulting  in  indictments  and  a  jury  trial 
in  the  United  States  District  Court  for 
the  District  of  Maryland  in  1995.  The 
jury  acquitted  TSIand  TSI's  President, 
Ruben  Feldman,  on  all  of  the  criminal 
charges.  A  written  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  (Notice)  in  the  amount  of 
$900,000  was  subsequently  served  upon 
TSI  by  letter  dated  October  1,  1996.  The 
Notice  sets  forth  nine  violations  of  10 
CFR  50.5,  the  NRC's  "Deliberate 
Wrongdoer"  rule. 

TSI  delayed  filing  a  response  to  the 
Notice  while  it  sought  a  preliminary 
injunction  of  NRC's  administrative 
process  from  the  United  States  District 
Court  for  the  Eastern  District  of 
Missouri.  The  District  Court  finally 
denied  the  injunction  request  and 
dismissed  TSI's  cause  of  action  by 
opinion  dated  June  23,  1998,  holding 
that  TSI  must  exhaust  its  administrative 
remedies  before  seeking  judicial  relief. 
Thereafter,  on  July  7,  1998.  TSI  filed  its 
answer  to  the  Notice.  In  its  answer,  TSI 
set  forth  its  legal  objections  to  the 
Notice,  and  denied  each  of  the  10  CFR 
50.5  violations.  TSI's  appeal  from  the 
District  Court's  June  1998  decision  is 
pending  before  the  United  States  Covul 
of  Appeals  for  the  Eighth  Circuit. 
However,  by  order  dated  September  10, 
1998,  the  appeals  court  denied  TSI's 
motion  to  stay  the  NRC's  administrative 
proceeding  pending  the  appeal. 
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After  consideration  of  TSI's  answer, 
the  NRC  staff  has  determined,  as  set 
forth  in  the  Appendix  to  this  Order,  that 
the  violations  of  10  CFR  50.5  occurred 
as  stated  in  the  Notice,  and  that  the 
penalties  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

TSI  pay  civil  penalties  in  the  amoxmt 
of  $900,000  within  30  days  of  the  date 
of  this  Order,  in  accordance  with 
NUREG/BR-0254.  In  addition,  at  the 
time  of  making  the  payment,  TSI  shall 
submit  a  statement  indicating  when  and 
by  what  method  payment  was  made,  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  One 


White  Flint  North,  11555  Rockville 
Pike.  RockviUe.  MD  20852-2738. 


TSI  may  request  a  hearing  within  30 
days  of  the  date  of  this  Order.  Where 
good  cause  is  shown,  consideration  will 
be  given  to  extending  the  time  to  request 
a  hearing.  A  request  for  extension  of 
time  must  be  made  in  writing  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  A  request  for  a  hearing 
should  be  clearly  marked  as  a  "Request 
for  an  Enforcement  Hearing"  and  shall 
be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  and  to  the  Regional 
Administrator,  NRC  Region  III,  801 
Warrenville  Road,  Lisle,  IL  60532-4351. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  TSI  fails  to  request  a  hearing 
within  30  days  of  the  date  of  this  Order 
(or  if  written  approval  of  an  extension 
of  time  in  which  to  request  a  hearing 
has  not  been  granted),  the  provisions  of 
this  Order  shall  be  effective  without 
further  proceedings.  If  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  United  States  Attorney 
General  for  collection. 

In  the  event  TSI  requests  a  hearing  as 
provided  above,  the  issues  to  be 
considered  at  such  hearing  shall  be: 

(a)  Whether  TSI  was  in  violation  of 
the  Commission's  requirements  as  set 
forth  in  the  Notice  referenced  in  Section 
II  above;  and 

(b)  whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  this  3rd  day  of  May,  1999. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers. 
Executive  Director  for  Operations. 

Appendix — Evaluation  and  Conclusion 

On  October  1,  1996.  the  NRC  issued 
a  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  (Notice)  for 
violations  of  NRC  requirements 
identified  during  an  investigation  of 
Thermal  Science.  Inc.  (TSI).  The  Notice 
set  forth  nine  violations  (designated  A 
through  I)  of  10  CFR  50.5.  TSI's 
response  to  the  Notice,  filed  on  July  7, 
1998,  was  devoted  largely  to  two  legal 


objections  to  the  Notice:  (1)  NRC  lacks 
authority  to  impose  a  civil  penalty  on  a 
non-licensee  like  TSI;  and  (2)  NRC's 
administrative  proceeding  is  criminal 
rather  than  civil,  and  thus  violates  the 
Double  Jeopardy  Clause  of  the  United 
States  Constitution.  These  objections 
repeat  those  made  in  TSI's  request  for  a 
preliminary  injunction,  filed  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Missouri.  The  district 
court  dismissed  TSI's  injunction  request 
in  June  1998.  The  NRC  staff  has 
reviewed  TSI's  legal  objections  and 
finds  that  they  do  not  bar  this 
administrative  action  for  the  following 
reasons. 

The  question  of  whether  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C'  2011  et  seq.  (AEA)  provides  the 
NRC  with  authority  to  impose  civil 
penalties  on  non-licensees  was 
examined  at  the  time  10  CFR  50.5  was 
promulgated.  See  56  FR  40664-670 
(August  15,  1991).  As  discussed  therein. 
10  CFR  50.5  was  issued  under  the 
general  authority  of  AEA  sections  161b 
and  161i.  pursuant  to  which  the 
Commission  may  issue  any  regulation 
deemed  necessary  to  protect  public 
health.  Absent  from  these  statutory 
provisions  is  any  limitation  to  whom 
such  regulations  may  be  made 
applicable.  Moreover,  in  evaluating  the 
general  powers  conferred  on  the 
Commission  by  Congress,  federal  courts 
have  uniformly  found  the  AEA's 
provisions  quite  broad.  In  passing  the 
AEA.  Congress  enacted  a  regulator}' 
scheme  which  is  virtually  unique  in  the 
degree  to  which  broad  responsibility  is 
reposed  in  the  administering  agency, 
free  of  close  prescription  in  its  charter 
as  to  how  it  shall  proceed  in  achieving 
the  statutory  objectives. 

Siegel  V.  AEC,  400  F.2d  778.  783  (D.C. 
Cir.  1968).  See  also  Power  Reactor 
Development  Co.  v.  International  Union 
ofElec.  Radio  and  Mach.  Workers  AFL- 
CIO,  367  U.S.  396  (1961).  In  exercising 
its  broad  rulemaking  authority,  the 
Commission  explicitly  made  10  CFR 
50.5  applicable  to.  among  others,  any 
"supplier"  who  provided  to  one  or  more 
NRC  licensees  "materials,  or  other 
goods  or  services."  relating  to  licensed 
activities.  10  CFR  50.5(a).  As  detailed  in 
the  Notice.  TSI  qualifies  as  such  a 
"supplier."  Accordingly.  TSI  is  properly 
subject  to  the  regulation,  even  though 
TSI  is  not  an  NRC  license. 

TSI's  Double  Jeopardy  argument  is 
contrary  to  the  Supreme  Court's  holding 
in  Hudson  v.  U.S.,  118  S.Ct.  488  (1997). 
The  Court  there  held  that  while  a 
second  "criminal  prosecution'  for  the 
same  conduct  is  prohibited,  civil 
penalties  based  on  the  alleged  criminal 
conduct  may  be  lawfully  imposed 
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Hudson  to  the  facts  here, 
1,  1996  Notice  informed  TSI 
NRC  proposed  to  impose  civil 
pursuant  to  section  234  of  the 
12  U.S.C.  2282.  and  10  CFR 
Reading  AEA  section  234.  which 
"Civil  Monetary  Penalties  For 
ons  of  Licensing  Requirements," 
c  an  be  no  doubt  that  it  provides 
',  not  criminal,  sanctions, 
are  subject  to  "civil"  penalties 
$100,000  "to  be  imposed  by  the 
ssion."42  U.S.C.  2282(a). 
penalties  imposed  by  the 
ion  "may  be  collected  by  civil 
•  42  U.S.C.  2282(b).  Even  when 

matter  is  referred  to  the 
States  Attorney  General  for 
on,  the  Attorney  General  is  only 
'  to  institute  a  civil  action." 
C.  2282(c).  Section  234  provides 
monetary  penalties,  with  no 
for  imprisonment,  and  does 
the  word  "criminal."  - 
_  .  10  CFR  2.205  provides  only 
imposition  of  civil  penalties,  and 
(s  the  procedures  by  which  a 
charged  with  violations  may 
those  violations  by  requesting  an 
'  hearing.  Accordingly, 

action  taken  by  the 
against  TSI  pursuant  to  the 
vill  necessarily  be  civil  rather 
in  nature.  In  these 
the  Double  Jeopardy 
loes  not  bar  the  administrative 
« ven  though  it  arises  from  some 
sime  conduct  for  which  TSI  was 
tried  in  1995. 
respect  to  the  facts  upon  which 
based  its  proposed  action,  TSI's 
to  the  Notice  denied  the  nine 
The  NRC's  evaluation  and 
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2.205  is  the  NRC  regulation 

the  statutory  authority  of  42  U.S.C. 
The  regulation  was  also  issued  under  the 
inter  alia,  of  AEA  sections  161  b.  i,  and 
2201  (b).  (i),  and  (o).  See  preamble  to 
2. 

234  thus  stands  in  sharp  contrast  to  the 
F  rovisions  of  the  AEA.  set  forth  in  sections 
2  U.S.C.  2271-2273.  which  either  refer 
1  violations,"  or  specify  terms  of 
imprisoiuf  ent  as  punishment. 
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conclusion  regarding  TSI's  factual 
denial  are  as  follows: 

Restatement  of  Violation  A 

A.  Contrary  to  10  CFR  50.5,  TSI 
deliberately  made  statements  in  an 
October  5,  1991  letter  to  the  NRC  which 
it  knew  contained  inaccurate  and 
incomplete  information  material  to  the 
NRC,  as  evidenced  by  the  following 
examples: 

1.  In  its  October  5,  1991  letter,  TSI 
stated  that  Thermo-Lag  had  been  ".  . 
extensively  tested  by  independent 
testing  laboratories  on  many  occasions. 
.  .  ."  See  TSI  Letter  of  October  5,  1991, 
at  1.  TSI's  statement  was  incomplete 
and  inaccurate  in  that  the  NRC  later 
determined  during  an  inspection  at 
TSI's  offices  that  test  reports  bearing  the 
logo  of  Industrial  Testing  Laboratories, 
Inc.  (ITL)  were  actually  drafted  by  TSI, 
typed  by  TSI.  and  issued  by  TSI.  ITL's 
role  was  limited  to  having  one  of  its 
representatives  witness  data  acquisition 
on  the  date  of  the  test,  and  verif>' 
furnace  temperature  readouts,  without 
having  had  any  involvement  in  the 
construction  or  approval  of  the  test 
article.  Thus,  with  respect  to  ITL,  the 
statement  that  Thermo-Lag  had  been 
".  .  .  extensively  tested  by  independent 
testing  laboratories  on  many  occasions. 
..."  misrepresented  the  respective 
roles  of  TSI  and  ITL  in  Thermo-Lag 
testing. 

2.  In  its  October  5,  1991  letter,  TSI 
stated  that  Thermo-Lag  provides  "a  fire 
barrier  of  consistent  performance!]" 
when  installed  "in  accordance  with  the 
instruction  manuals  in  concert  with 
training  programs  of  Thermal  Science," 
and  that  this  performance  had  "been 
proven  by  independent  testing  on 
multiple  occasions."  See  TSI  Letter  of 
October  5,  1991,  at  2.  This  statement 
was  inaccurate  in  that  most  of  the 
configurations  tested  by  TSI,  in  those 
tests  that  were  submitted  to  the  NRC, 
were  not  installed  in  accordance  with 
the  TSI  instruction  manual. 

3.  In  TSI's  "Response  To  The  United 
States  Nuclear  Regulatory  Commission's 
Letter  Dated  10  September  1991," 
attached  to  its  October  5,  1991  letter, 
TSI  provided  results  from  1986  tests 
conducted  by  Undenvriter's  Laboratory 
(UL)  regarding  ampacity  derating  tests 
of  one-hour  and  three-hour  Thermo-Lag 
fire  barrier  systems,  and  stated  that  the 
values  obtained  by  the  UL  tests  reflected 
"the  most  current  and  conservative 
results  of  tests  .  .  ."  and  were  "the  most 
conservative  information  available  to 
3  See  TSI  Response  at  6  and  12. 
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These  statements  were  inaccurate  in 
that  TSI  was  aware  of  an  alternate 
baseline  UL  ampacity  derating  test  that 
was  more  current  and  provided  more 
conservative  values  than  the  test  results 
submitted  to  the  NRC  on  October  5, 
1991. 

These  statements  were  material  to  the 
NRC  because  they  were  made  by  TSI:  (1) 
In  response  to  concerns  the  NRC  had 
raised  about  the  quality  and  adequacy  of 
Thermo-Lag,  including  specific 
concerns  about  the  nature  of  the  testing 
performed  to  qualify  Thermo-Lag  for  use 
in  nuclear  power  plants;  and  (2)  to 
influence  the  NRC's  investigation  into 
whether  Thermo-Lag  met  NRC's  fire 
barrier  requirements  and  guidelines. 
(01011) 

This  is  a  Severity  Level  I  violation 
(Supplement  VII)  Civil  Penalty— 
$100,000 

Summary  of  TSI's  Answer  to  Violation 
A 

In  denying  Violation  A,  TSI  stated 
that  at  all  times  it  acted  and  intended  to 
act  in  accordance  with  all  applicable 
requirements.  TSI  stated  that  no  false 
statements  were  ever  deliberately  made 
by  its  representatives,  and  that  its 
representatives  "never  deliberately 
omitted  to  disclose  any  material 
information  to  the  NRC."  In  support  of 
its  denial,  TSI  referenced  the  fact  that 
based  on  the  evidence  presented  at  the 
criminal  frial  in  1995,  the  jury  acquitted 
TSI  of  all  charges. 

NRC  Evaluation  of  TSI's  Answer  to 
Violation  A 

TSI's  brief  pro  forma  answer  on  the 
facts  provides  no  rebuttal  or  other 
information  regarding  the  detailed 
allegations  made  in  Violation  A.  The 
answer  makes  no  attempt  to  explain 
why  the  allegations  are  incorrect.  In  the 
absence  of  new  information,  the  NRC 
staff  continues  to  believe  that  violations 
of  NRC  requirements  occurred  as 
alleged  in  Violation  A,  that  these 
violations  are  properly  classified  as 
Severity  Level  1,  and  that  these 
violations  carry  a  high  degree  of 
regulatory  significance.  Accordingly,  the 
NRC  staff  finds  that  the  proposed  civil 
penalty  of  $100,000  should  be  imposed 
for  Violation  A. 

Restatement  of  Violation  B 

B.  Contrary  to  10  CFR  50.5,  during  an 
October  17,  1991  meeting  with  the  NRC 
Staff,  Mr.  Rubin  Feldman,  the  President 
of  TSI,  deliberately  made  oral 
statements  to  the  NRC  that  he  knew 


'This  answer  responded  to  NRC  Question  I.A.5., 
"What  are  ampacity  deratings  for  1-hour  fire  rated 
THERMO-LAG  fire  barrier  systems!,]  '  and  NRC 


Question  I.B.5.,  "What  are  ampacity  deratings  for  3- 
hour  fire  rated  THERMO-LAG  fire  barrier 
systemsl,]."  See  NRC  letter  to  TSI  dated  September 
10. 1991.  Enclosure  at  1. 
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contained  inaccurate  information 
material  to  the  NRC.  With  respect  to  the 
participation  of  ITL  in  the  fire  barrier 
testing  of  Thermo-Lag,  the  following 
exchange  took  place: 

Mr.  West  (NRC):  You  mentioned  in  your 
[October  5, 1991)  letter— in  fact,  you 
provided  us  with  an  enclosure  that  identifies 
quite  a  few  tests  that  had  been  sponsored, 
presumably,  by  TSl.  It  looks  like  the  bulk  of 
the  tests  were  actually  done  at  your  facility, 
although  there  seemed  to  be  some 
involvement  of  a  testing  outfit  called  ITL, 
Industrial  Testing  Laboratory.  We  are  not 
familiar  with  it;  it's  not  UL  or  Southwest. 
Could  you  fill  us  in  on  who  ITL  is  and  tell 
us  what  involvement  they  have  in  each  test, 
in  terms  of  planning,  conduct  and  report 
writing  and  documentation  base? 

Mr.  Feldman:  Industrial  Test  Laboratories 
is  a  St.  Louis-based  laboratories.  .  .  .  We 
needed  a  third  part  (sic)  observing  the 
various  phases  of  the  testing.  We  have  asked 
them  if  they  would  be  willing  to  do  that. 
They  indicated  that  they  would,  so  they 
officiated  during  the  phases  of  the  testing. 
That's  how  the  reports  were  published. 

Tr.  at  167-8  (emphasis  added).  The 
discussion  about  ITL  continued  as 
foUow^s: 

Mr.  West: .  .  .  What  I'm  trying  to  find  out 
is,  I  think  we  need  to  decide  if  their  [ITL'sl 
involvement  in  the  test  really  would 
constitute  the  independence  for  the  test. 

Mr.  Feldman:  They  were  very  independent. 
They  reviewed  all  the  data.  They  analyzed  all 
the  data.  It  was  as  independent  as  you  can 
malce  it. 

Tr.  at  170  (emphasis  added.) 
Mr.  Feldman's  statements  v^rere 
inaccurate  and  misrepresented  the 
respective  roles  of  ITL  and  TSI  in 
Thermo-Lag  testing.  Mr.  Feldman  knew 
that  ITL  did  not  function  as  an 
independent  tester  of  Thermo-Lag,  and 
that  ITL's  role  was  limited  to  having  one 
of  its  representatives  witness  data 
acquisition  on  the  date  of  the  test,  and 
verify  furnace  temperatiue  readouts, 
without  having  any  involvement  in  the 
construction  or  approval  of  the  fire 
barrier/raceway  test  article. 

Mr.  Feldman's  statements  were 
material  to  the  NRC  because  Mr. 
Feldman  made  them,  on  behalf  of  TSI: 
(1)  in  response  to  concerns  the  NRC  had 
raised  about  the  quality  and  adequacy  of 
Thermo-Lag,  including  specific 
concerns  about  the  nature  of  the 
relationship  between  TSI  and  ITL 
regarding  the  testing  performed  to 
qualify  Thermo-Lag  as  l-hoiu-  and  3- 
hour  fire  barrier  material  for  use  in 
nuclear  power  plants;  (2)  to  influence 
the  NRC's  investigation  into  whether 
Thermo-Lag  met  NRC's  fire  protection 
requirements  and  guidelines;  and  (3)  to 
persuade  the  NRC  that,  for  those 
Thermo-Lag  tests  in  which  ITL  had 
involvement,  ITL  had  acted  as  an 


independent,  third-party  reviewer  and 
analyzer  of  all  the  test  data.  (02011). 
This  is  a  Severity  Level  I  violation 
(Supplement  VII)  Civil  Penalty- 
Si  00.000 

Summary  of  TSI's  Answer  to  Violation 
B 

La  denying  Violation  B,  TSI  stated  that 
at  all  times  it  acted  and  intended  to  act 
in  accordance  with  all  applicable 
requirements.  TSI  stated  that  no  false 
statements  were  ever  deliberately  made 
by  its  representatives,  and  that  its 
representatives  "never  deliberately 
omitted  to  disclose  emy  material 
information  to  the  NRC."  In  support  of 
its  denial,  TSI  referenced  the  fact  that 
based  on  the  evidence  presented  at  the 
criminal  trial  in  1995,  the  jury  acquitted 
TSI  of  all  charges. 

NRC  Evaluation  of  TSI's  Answer  to 
Violation  B 

TSI's  brief  pro  forma  answer  on  the 
facts  provides  no  rebuttal  or  other 
information  regarding  the  detailed 
allegations  made  in  Violation  B.  The 
answer  makes  no  attempt  to  explain 
why  the  allegations  are  incorrect.  In  the 
absence  of  new  information,  the  NRC 
staff  continues  to  believe  that  violations 
of  NRC  requirements  occiured  as 
alleged  in  Violation  B.  that  these 
violations  are  properly  classified  as 
Severity  Level  1,  and  that  these 
violations  carry  a  high  degree  of 
regulatory  significance.  Accordingly,  the 
NRC  staff  finds  that  the  proposed  civil 
penalty  of  $100,000  should  be  imposed 
for  Violation  B. 

Restatement  of  Violation  C 

C.  Contrary  to  10  CFR  50.5,  TSI 
deliberately  submitted  inaccurate 
information  material  to  the  NRC  on 
November  12,  1991,  in  response  to  NRC 
questions  sent  to  TSI  by  letter  dated 
October  31. 1991,  as  evidenced  by  the 
following  examples: 

1.  The  NRC  asked  TSI  to  "provide 
copies  of  all  TSI  correspondence  and 
documents  related  to  UL  Project  Report 
86-NK-23826,  File  R-6-802,  dated 
January  27.  1987"  dealing  vnth 
ampacity  derating  testing  used  to 
qualify  Thermo-Lag  as  1-hour  and  3- 
hoiu-  rated  fire  barrier  material.  See  NRC 
letter  of  October  31.  1991.  Enclosure  at 
1.  Question  7.  In  partial  response.  TSI 
submitted  ITL  Report  82-355-F-l  and 
ITL  Report  84-10-5.  See  TSI's  "Partial 
Response  To  The  United  States  Nuclear 
Regulatory  Commissions  Letter  Dated 
31  October  1991"  (attached  to  TSI's 
letter  dated  November  12.  1991), 
Answer  7-2  (2),  at  9,  and  Attachment  4. 
This  response  was  inaccxu-ate  in  that  TSI 
knew  ITL  Report  82-355-F-l 


misrepresented  the  respective  roles  of 
TSI  and  ITL  in  the  testing  of  Thermo- 
Lag.  This  report's  cover  sheet  carries  the 
ITL  logo,  indicating  that  the  report  was 
written  by  ITL.  This  report  is  TSI 
Technical  Note  111782,  with  an  ITL 
cover  sheet  attached  to  it.  TSI  Technical 
Note  111782  had  been  written  and 
issued  by  TSI  in  November  1981.  ITL 
had  no  involvement  in  creating  or 
issuing  ITL  Report  82-355-F-l,  did  not 
witness  the  subject  ampacity  test,  and 
had  no  role  in  documenting  or 
analyzing  the  test  results. 

2.  Regarding  ITL  Report  84-10-5, 
TSI's  November  12,  1991  response  was 
further  inaccurate  in  that  TSI  knew  that 
this  ITL  Report  also  misrepresented  the 
respective  roles  of  TSI  and  ITL  in  the 
testing  of  Thermo-Lag.  The  report's 
headings  and  titles  indicate  that  the 
report  was  written  by  ITL.  In  fact,  TSI 
wrote  ITL  Report  84-10-5,  using  ITL 
stationery  that  TSI  had  obtained  from 
ITL.  Section  2  of  the  report  represents 
that  ITL  compared  the  test  data  to 
baseline  data  obtained  in  an  October 
1981  test  (a  reference  to  the  test  reported 
in  ITL  Report  82-355-F-l).  In  fact,  no 
such  data  comparison  was  performed  by 
ITL. 

The  inaccurate  information  TSI 
submitted  to  the  NRC  on  November  12, 
1991.  in  the  form  of  the  "ITL"  reports, 
was  material  to  the  NRC  because  TSI's 
submittal  was  made:  (1)  In  response  to 
concerns  the  NRC  had  raised  about  the 
quality  and  adequacy  of  Thermo-Lag, 
including  specific  concerns  about  the 
ampacity  derating  testing  used  to 
qualify  Thermo-Lag  as  1-hour  and  3- 
hour  rated  fire  barrier  material  for  use 
in  nuclear  power  plants;  and  (2)  to 
influence  the  NRC's  investigation  into 
whether  Thermo-Lag  met  NRC's  fire 
protection  requirements.  (03011) 

This  is  a  Severity  Level  I  violation 
(Supplement  VII)  Civil  Penalty— 
$100,000 

Summary  of  TSI's  Answer  to  Violation 
C 

In  denying  Violation  C,  TSI  stated  that 
at  all  times  it  acted  and  intended  to  act 
in  accordance  with  all  applicable 
requirements.  TSI  stated  that  no  false 
statements  were  ever  deliberately  made 
by  its  representatives,  and  that  its 
representatives  "never  deliberately 
omitted  to  disclose  any  material 
information  to  the  NRC."  In  support  of 
its  denial,  TSI  referenced  the  fact  that 
based  on  the  evidence  presented  at  the 
criminal  trial  in  1995,  the  jiuy  acquitted 
TSI  of  all  charges. 
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NRC  Evaluation  of  TSI's  Answer  to 
Violc  tion  C 
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's  brief  pro /orma  answer  on  the 
arovides  no  rebuttal  or  other 
infor  nation  regarding  the  detailed 
allegiitions  made  in  Violation  C.  The 
answ  iT  makes  no  attempt  to  explain 
why  he  allegations  are  incorrect.  In  the 
abser  ce  of  new  information,  the  NRC 
staff  <  ontinues  to  believe  that  violations 
of  NR  C  requirements  occurred  as 
allege  d  in  Violation  C,  that  these 
violat  ions  are  properly  classified  as 
Sever  ty  Level  1 .  and  that  these 
violat  ions  carry  a  high  degree  of 
reguh  tory  significance.  Accordingly,  the 
NRC  i  taff  finds  that  the  proposed  civil 
penal  y  of  $100,000  should  be  imposed 
for  Vi  )lation  C. 

Restai  ement  of  Violation  D 

D.  C  ontrary  to  10  CFR  50.5.  TSI 
delibe  rately  submitted  inaccurate 
infom  lation  material  to  the  NRC  on 
Decenher  3,  1991,  in  further  response  to 
NRC  c  uestions  sent  to  TSI  by  letter 
dated  October  31,  1991.  as  evidenced  by 
the  following  examples: 

1.  Tl  le  NRC  asked  TSI  to  "provide  full 
copies  of  m  fire  test  reports  82-11-80 
and  82-11-81,  including  daily  work 
sheets  quality  assurance 
documentation,  and  thermocouple 
tempeiatiire  records."  NRC  letter  of 
Octobdr  31,  1991.  Enclosure  at  3. 
Question  19.  This  request  was  generated 
by  Mr.jFeldman's  offer  to  provide  the 
quality!  control  records  attached  to  ITL 
report^82-ll-80  and  82-11-81,  which 
peded  to  answer  a  question 
ig  test  article  construction.  See 
17,  1991  transcript,  at  89-90; 
In  response,  TSI  submitted 
Ite  copies  of  ITL  Report  82-11-80 
I  Report  82-11-81,  which  were 
_     brie  1-hour  and  3-hour  test 
reports  jused  to  qualify  Thermo-Lag  as  1- 
hour  add  3-hour  fire  barrier  material  for 
use  in  luclear  power  plants.  See  TSI's 
"Supplemental  Response  To  The 
Remaining  Questions  Contained  In  The 
United  States  Nuclear  Regulatory 
Commii  ision's  Letter  Dated  31  October 
1991"  (iittached  to  TSI's  letter  dated 
December  3.  1991),  Answer  19,  at  9,  and 
Enclosures  8  and  9.  This  response  was 
inaccur  ite  in  that  TSI  knew  ITL  Report 
82-11-1 10  misrepresented  the  respective 
roles  of  TSI  and  ITL  in  the  testing  of 
Thermo  Lag.  The  Proprietary  Rights 
stateme;  it  of  TSI,  included  as  part  of  the 
report,  s  tated  that  the  report  was 
prepared  by  ITL.  In  fact,  the  report  was 
not  prep  ared  by  ITL.  TSI  v^Tote  ITL 
Report  f  2-11-80,  using  ITL  stationery 
that  TSI  had  obtained  ft-om  ITL.  Section 
3  of  ITL  Report  82-11-80  states  that  the 
subject  I  Bsting  was  performed  "under 


the  supervision  and  total  control  of 
Industrial  Testing  Laboratories,  of  St. 
Louis,  Missouri,  an  independent  testing 
laboratory."  In  fact,  the  test  was 
conducted  under  the  supervision  and 
control  of  TSI,  with  an  ITL 
representative  merely  witnessing  the 
test  and  verifying  furnace  temperature 
readouts. 

2.  Regarding  ITL  Report  82-11-81, 
TSI's  December  3,  1991  response  was 
further  inaccurate  in  that  TSI  knew  that 
this  ITL  Report  also  misrepresented  the 
respective  roles  of  TSI  and  ITL  in  the 
testing  of  Thermo-Lag.  The  Proprietary 
Rights  statement  of  TSI,  included  as  part 
of  the  report,  stated  that  the  report  was 
prepared  by  ITL.  In  fact,  the  report  was 
not  prepared  by  ITL.  TSI  wrote  ITL 
Report  82-11-81,  using  ITL  stationery 
that  TSI  had  obtained  from  ITL.  Section 
3  of  ITL  Report  82-11-81  stated  that  the 
subject  testing  was  performed  "under 
the  supervision  and  total  control  of 
Industrial  Testing  Laboratories,  of  St. 
Louis,  Missouri,  an  independent  testing 
laboratory."  In  fact,  the  test  was 
conducted  under  the  supervision  and 
control  of  TSI,  with  ITL  representative 
Donald  Storment  merely  witnessing  the 
tests  and  verifying  furnace  temperature 
readouts,  which  took  place  between 
September  10  and  October  12,  1982. 
Moreover,  several  daily  work  sheet 
pages  from  Section  7  of  the  report  are 
represented  as  having  been  signed  by 
Mr.  Storment.  In  fact,  those  pages 
contain  replicated  signatures  of  Mr. 
Storment,  which  TSI  added  to  the  report 
without  the  knowledge  or  consent  of 
either  ITL  or  Mr.  Storment.  For  the  daily 
work  sheets  that  Mr.  Storment  did  sign, 
TSI  instructed  Mr.  Storment  to  backdate 
those  sheets  to  make  it  appear  that  he 
had  witnessed  TSI  work  performed  in 
August  and  early  September  of  1982, 
when,  in  fact,  Mr.  Storment  had  not 
witnessed  that  work. 

The  inaccurate  information  TSI 
submitted  to  the  NRC  on  December  3, 
1991  was  material  to  the  NRC  because 
TSI's  submittal  was  made:  (1)  In 
response  to  concerns  the  NRC  had 
raised  about  the  quality  and  adequacy  of 
Thermo-Lag,  including  specific 
questions  about  the  test  articles 
discussed  in  ITL  Reports  82-11-80  and 
82-11-81,  which  were  generic  tests  TSI 
had  used  to  qualify  Thermo-Lag  as  1- 
hour  and  3-hour  rated  fire  barrier 
material  for  use  in  nuclear  power  plants; 
and  (2)  to  influence  the  NRC's 
investigation  into  whether  Thermo-Lag 
met  NRC's  fire  protection  requirements 
(04011) 

This  is  a  Severity  Level  I  violation 
(Supplement  VII) 
Civil  Penalty— $100,000 


Summary  of  TSI's  Answer  to 
Violation  D 

In  denying  Violation  D,  TSI  stated 
that  at  all  times  it  acted  and  intended  to 
act  in  accordance  with  all  applicable 
requirements.  TSI  stated  that  no  false 
statements  were  ever  deliberately  made 
by  its  representatives,  and  that  its 
representatives  "never  deliberately 
omitted  to  disclose  any  material 
information  to  the  NRC."  In  support  of 
its  denial,  TSI  referenced  the  fact  that 
based  on  the  evidence  presented  at  the 
criminal  trial  in  1995,  the  jury  acquitted 
TSI  of  all  charges. 

NRC  Evaluation  of  TSI's  Answer  to 
Violation  D 

TSI's  brief  pro /orma  answer  on  the 
facts  provides  no  rebuttal  or  other 
information  regarding  the  detailed 
allegations  made  in  Violation  D.  The 
answer  makes  no  attempt  to  explain 
why  the  allegations  are  incorrect.  In  the 
absence  of  new  information,  the  NRC 
staff  continues  to  believe  that  violations 
of  NRC  requirements  occurred  as 
alleged  in  Violation  D,  that  these 
violations  are  properly  classified  as 
Severity  Level  1,  and  that  these 
violations  carry  a  high  degree  of 
regulatory  significance.  Accordingly,  the 
NRC  staff  finds  that  the  proposed  civil 
penalty  of  $100,000  should  be  imposed 
for  Violation  D. 

Restatement  of  Violation  E 


E.  Contrary  to  10  CFR  50.5,  TSI 
deliberately  made  a  statement  in  a  May 
8,  1992  letter  to  the  NRC  which  it  knew 
contained  inaccurate  information 
material  to  the  NRC.  In  this  letter,  TSI 
stated  that  its  ongoing  test  program  at 
Omega  Point  Laboratories  was  "under 
the  total  control  of  Omega  Point."  See 
TSI  Letter  of  May  8, 1992,  at  2.  This 
statement  was  inaccurate  in  that  this 
test  program  was  not  mider  the  total 
control  of  Omega  Point  Laboratories.  For 
example,  the  construction  of  the  test 
articles  and  placement  of  the  test 
thermocouples  was  imder  TSI's  control. 

This  statement  was  material  to  the 
NRC  because  TSI  submitted  it:  (1)  In 
response  to  concerns  the  NRC  had 
raised  about  the  quality  and  adequacy  of 
Thermo-Lag,  including  specific 
concerns  about  the  misleading  nature  of 
the  "ITL"  reports;  and  (2)  to  persuade 
the  NRC  that  TSI  was  now  subjecting 
Thermo-Lag  to  truly  independent 
testing.  (05011) 

This  is  a  Severity  Level  I  violation 
(Supplement  VII)  Civil  Penalty— 
$100,000 
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Summary  of  TSI's  Answer  to 
Violation  E 

In  denying  Violation  E,  TSI  stated  that 
at  all  times  it  acted  and  intended  to  act 
in  accordance  with  all  applicable 
requirements.  TSI  stated  that  no  false 
statements  were  ever  deliberately  made 
by  its  representatives,  and  that  its 
representatives  "never  deliberately 
omitted  to  disclose  any  material 
information  to  the  NRC."  In  support  of 
its  denial,  TSI  referenced  the  fact  that 
based  on  the  evidence  presented  at  the 
criminal  trial  in  1995,  \he  jury  acquitted 
TSI  of  all  charges. 

NRC  Evaluation  of  TSI's  Answer  to 
Violation  E 

TSI's  brief  pro  forma  answer  on  the 
facts  provides  no  rebuttal  or  other 
information  regarding  the  allegations 
made  in  Violation  E.  The  answer  makes 
no  attempt  to  explain  why  the 
allegations  are  incorrect.  In  the  absence 
of  new  information,  the  NRC  staff 
continues  to  believe  that  violations  of 
NRC  requirements  occurred  as  alleged 
in  Violation  E,  that  these  violations  are 
properly  classified  as  Severity  Level  1 , 
and  that  these  violations  carry  a  high 
degree  of  regulatory  significance. 
Accordingly,  the  NRC  staff  finds  that  the 
proposed  civil  penalty  of  $100,000 
should  be  imposed  for  Violation  E. 

Restatement  of  Violation  F 

F.  Contrary  to  10  CFR  50.5,  TSI 
deliberately  made  statements  in  a  Jime 
16,  1992  letter  to  the  NRC  which  it 
knew  contained  inacciu-ate  information 
material  to  the  NRC,  including  but  not 
limited  to  the  following  examples: 

1.  TSI  stated  that  its  continuing  test 
program  at  Omega  Point  Laboratories 
was  "under  the  total  control  of  Omega 
Point."  See  TSI  Letter  of  June  16,  1992, 
at  2.  This  statement  was  inacciu-ate  in 
that  this  test  program  was  not  under  the 
total  control  of  Omega  Point.  For 
example,  the  construction  of  the  test 
articles  and  placement  of  the  test 
thermocouples  was  under  TSI's  control. 

2.  TSI  stated  that  the  tests  were  being 
conducted  in  accordance  with,  among 
other  criteria,  the  "applicable 
prerequisites  of  NRC  Generic  Letter 
86-10.  See  TSI  Letter  of  June  16, 1992, 
at  3.  This  statement  was  inaccurate  in 
that  these  tests  were  not  being 
conducted  in  accordance  with  the 
guidance  of  NRC  Generic  Letter  86-10. 

These  statements  were  material  to  the 
NRC  because  TSI  submitted  them:  (1)  In 
response  to  concerns  the  NRC  had 
raised  about  the  quality  and  adequacy  of 
Thermo-Lag,  including  specific 
concerns  about  the  misleading  nature  of 
the  "ITL"  reports;  and  (2)  to  persuade 


the  NRC  that  TSI  was  now  subjecting 
Thermo-Lag  to  truly  independent 
testing.  (06011) 

This  is  a  Severity  Level  I  violation 
(Supplement  VII)  Civil  Penalty — 
$100,000 

Summary  of  TSI's  Answer  to 
Violation  F 

In  denying  Violation  F,  TSI  stated  that 
at  all  times  it  acted  and  intended  to  act 
in  accordance  with  all  applicable 
requirements.  TSI  stated  that  no  false 
statements  were  ever  deliberately  made 
by  representatives,  and  that  its 
representatives  "never  deliberately 
omitted  to  disclose  any  material 
information  to  the  NRC."  In  support  of 
its  denial,  TSI  referenced  the  fact  that 
based  on  the  evidence  presented  at  the 
criminal  trial  in  1995,  the  jury  acquitted 
TSI  of  all  charges. 

NRC  Evaluation  of  TSI's  Answer  to 
Violation  F 

TSI's  brief  pro  forma  answer  on  the 
facts  provides  no  rebuttal  or  other 
information  regarding  the  detailed 
allegations  made  in  Violation  F.  The 
answer  makes  no  attempt  to  explain 
why  the  allegations  are  incorrect.  In  the 
absence  of  new  information,  the  NRC 
staff  continues  to  believe  that  violations 
of  NRC  requirements  occurred  as 
edleged  in  Violation  F,  that  these 
violations  are  properly  classified  as 
Severity  Level  1 ,  and  that  these 
violations  carry  a  high  degree  of 
regulatory  significance.  Accordingly,  the 
NRC  staff  finds  that  the  proposed  civil 
penalty  of  $100,000  should  be  imposed 
for  Violation  F. 

Restatement  of  Violation  G 

G.  Contrary  to  10  CFR  50.5,  TSI 
deliberately  made  a  statement  in  a  June 
22, 1992  letter  to  the  NRC  which  it 
knew  contained  inaccurate  information 
material  to  the  NRC.  In  this  letter,  TSI 
stated  that  the  TSI-sponsored  tests 
conducted  at  Omega  Point  Laboratories 
were  "under  their  (Omega  Point 
Laboratories')  total  control,  which  also 
included  quality  control  during 
construction."  See  TSI  Letter  of  Jime  22, 
1992,  at  2.  This  statement  was 
inaccurate  in  that  (1)  TSI  knew  that  the 
test  program  was  not  under  the  total 
control  of  Omega  Point  and  that  (2)  TSI 
knew  that  quality  control  during 
construction  of  the  test  articles  was  not 
under  the  total  control  of  Omega  Point. 

This  statement  was  material  to  the 
NRC  because  TSI  submitted  it:  (1)  In 
response  to  concerns  the  NRC  had 
raised  about  the  quality  and  adequacy  of 
Thermo-Lag,  including  specific 
concerns  about  the  misleading  nature  of 
the  "ITL"  reports;  and  (2)  to  persuade 


the  NRC  that  TSI  was  now  subjecting 
Thermo-Lag  to  truly  independent 
testing.  (07011) 

This  is  a  Severity  Level  I  violation 
(Supplement  VII)  Civil  Penalty — 
$100,000 

Summary  of  TSI's  Answer  to  Violation 
G 

In  denying  Violation  G,  TSI  stated 
that  at  all  times  it  acted  and  intended  to 
act  in  accordance  with  all  applicable 
requirements.  TSI  stated  that  no  false 
statements  were  ever  deliberately  made 
by  its  representatives,  and  that  its 
representatives  "never  deliberately 
omitted  to  disclose  any  material 
information  to  the  NRC."  In  support  of 
its  denial,  TSI  referenced  the  fact  that 
based  on  the  evidence  presented  at  the 
criminal  trial  in  1995,  the  jury  acquitted 
TSI  of  all  charges. 

NRC  Evaluation  of  TSI's  Answer  to 
Violation  G 

TSI's  brief  pro  forma  answer  on  the 
facts  provides  no  rebuttal  or  other 
information  regarding  the  allegations 
made  in  Violation  G.  The  answer  makes 
no  attempt  to  explain  why  the 
allegations  are  incorrect.  In  the  absence 
of  new  information,  the  NRC  staff 
continues  to  believe  that  violations  of 
NRC  requirements  occurred  as  alleged 
in  Violation  G,  that  these  violations  are 
properly  classified  as  Severity  Level  1 , 
and  that  these  violations  carry  a  high 
degree  of  regulatory  significance. 
Accordingly,  the  NRC  staff  finds  that  the 
proposed  civil  penalty  of  $100,000 
should  be  imposed  for  Violation  G. 

Restatement  of  Violation  H 

H.  Contrary  to  10  CFR  50.5,  TSI 
deliberately  made  a  statement  in  a  July 
29,  1992  letter  to  the  NRC  which  it 
knew  contained  inaccurate  information 
material  to  the  NRC.  hi  this  letter,  TSI 
stated  that  the  1986  ampacity  testing 
"was  done  by  Underwriters  Laboratories 
[sic]  in  Chicago  under  its  [Underwriters 
Laboratory's)  total  control."  TSI  Letter 
of  July  29, 1992,  at  4.  This  statement 
was  inaccurate  in  that  TSI  knew  that  the 
referenced  ampacitj'  testing  was  not 
under  the  total  control  of  Underwriters 
Laboratory. 

This  statement  was  material  to  the 
NRC  because  TSI  submitted  it:  (1)  In 
response  to  concerns  the  NRC  had 
raised  about  the  quahty  and  adequacy  of 
Thermo-Lag.  including  specific 
concerns  about  the  ampacity  derating 
testing  used  to  qualify  Thermo-Lag  as  1- 
hour  and  3-hour  rated  fire  barrier 
material  for  use  in  nuclear  power  plants; 
and  (2)  to  influence  how  the  NRC 
disseminated  information  to  the  nuclear 


25382 


Federal  Register / Vol.  64,  No.  90 /Tuesday,  May  11,  1999 /Notices 


tjy 


Indus 
Therm  i) 
This 


about  the  performance  of 
Lag  products.  (08011) 
is  a  Severity  Level  I  violation 
(Suppl  ;ment  VII)  Civil  Penalty- 
Si  00, 000 

Sumnn  iry  of  TSI's  Answer  to 
Violatii  m  H 

In  denying  Violation  H,  TSI  stated 
that  at  ill  times  it  acted  and  intended  to 
act  in  a  ccordance  with  all  applicable 
requirements.  TSI  stated  that  no  false 
statem(  nts  were  ever  deliberately  made 
by  its  representatives,  and  that  its 
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TSI  of  4ll  charges. 
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Restate  nent  of  Violation  I 

I.  Coi  trary  to  10  CFR  50.5,  on  or  about 
August  31,  1992,  TSI  deliberately 
submitt  3d  to  the  NRC  ITL  Reports  85- 

(5-2-382,  85-5-314,  85-11-227, 
87-5^35,  87-6-350,  85-1- 
85-4-377.  These  reports 
isrepiJBsented  the  respective  roles  of 
ITL  in  the  testing  of  Thermo- 
knew  these  reports  contained 
inaccurfate  information  material  to  the 
NRC,  as  evidenced  by  the  following 
exampl  (s: 

1 .  Rej  arding 
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ITL  Report  85-6-283,  the 
headings  and  titles  indicate  that 

was  prepared  by  ITL.  This 
ion  was  inaccurate  in  that  TSI 
report,  using  ITL  stationery 
had  obtained  from  ITL.  Section 
report  stated  that  the  subject 
was  conducted  "under  the  direct 
and  total  control  of 
Testing  Laboratories,  Inc."  In 
test  had  been  conducted  under 
pirvision  and  control  of  TSI,  with 
1  epresentative  merely  witnessing 
and  verifying  furnace 
ure  readouts.  Page  (i)  of  the 


report  represents  that  the  ITL 
representative  witnessing  the  test  (Dave 
Siegel)  was  a  professional  engineer. 
However,  subsequent  NRC  review  has 
determined  that  Dave  Siegel  was  not  a 
professional  engineer,  did  not  have  a 
college  degree,  and  that  TSI  was  aware 
of  his  lack  of  qualifications.  Page  (i)  of 
the  report  also  represents  that  Allan 
Siegel  reviewed,  approved,  and  signed 
the  report  on  behalf  of  FTL.  However, 
subsequent  NRC  review  has  determined 
that  page  (i)  contains  the  replicated 
signature  of  Allan  Siegel,  which  TSI 
added  to  the  report  without  the 
knowledge  or  consent  of  AUeui  Siegel. 
Daily  work  sheets  contained  in  Section 
6  of  the  report  were  altered  by  TSI  to 
make  it  appear  that  Dave  Siegel 
witnessed  TSI's  construction  of  the  test 
article  on  May  17,  1985,  when  in  fact 
Dave  Siegel  only  witnessed  the  test 
itself,  which  was  performed  on  June  19, 
1985.  Similarly,  in  Section  7  of  the 
report,  TSI  forged  the  initials  of  Dave 
Siegel  on  work  sheets  to  make  it  appear 
that  Dave  Siegel  was  present  on  May  17, 
1985.  when  TSI  constructed  the  test 
article. 

2.  Regarding  ITL  Report  85-2-382,  the 
report's  headings  and  titles  indicate  that 
the  report  was  prepared  by  ITL.  This 
information  was  inaccurate  in  that  TSI 
wrote  this  report,  using  ITL  stationery 
that  TSI  had  obtained  from  ITL.  Section 
3  of  the  report  stated  that  the  subject 
testing  was  conducted  "under  the  direct 
supervision  and  total  control  of 
Industrial  Testing  Laboratories,  Inc."  In 
fact,  the  test  had  been  conducted  under 
the  supervision  and  control  of  TSI,  with 
an  ITL  representative  merely  witnessing 
the  test  and  verifying  furnace 
temperature  readouts. 

3.  Regarding  ITL  Report  85-5-314,  the 
report's  headings  and  titles  indicate  that 
the  report  was  prepared  by  ITL.  This 
information  was  inaccurate  in  that  TSI 
wrote  this  report,  using  ITL  stationery 
that  TSI  had  obtained  from  ITL.  Section 
3  of  the  report  stated  that  the  subject 
testing  was  conducted  "under  the  direct 
supervision  and  total  control  of 
Industrial  Testing  Laboratories,  Inc."  In 
fact,  the  test  had  been  conducted  under 
the  supervision  and  control  of  TSI,  with 
an  ITL  representative  merely  witnessing 
the  test  and  verifying  furnace 
temperature  readouts.  Page  (i)  of  the 
report  represents  that  the  ITL 
representative  witnessing  the  test  (Mike 
White)  was  a  professional  engineer.  This 
is  inaccurate  in  that  Mr.  White  was  not 

a  professional  engineer,  and  at  that  time 
TSI  knew  that  Mr.  White  was  not  a 
professional  engineer.  Among  the  daily 
work  sheets  contained  in  Section  6  of 
the  report  are  ones  signed  by  Mike 
White,  regarding  test  article  work 


performed  by  TSI  on  May  14, 1985. 
These  work  sheets  are  inacciu-ate  in  that 
Mr.  White  was  present  only  during  the 
test  itself  on  May  21,  1985.  In  fact,  TSI 
instructed  Mr.  White  to  backdate  the 
work  sheets  he  signed  to  make  it  appear 
that  he  had  witnessed  TSI  May  14  work 
when,  in  fact,  he  had  not  witnessed  that 
work. 

4.  Regarding  ITL  Report  85-11-227. 
the  report's  headings  and  titles  indicate 
that  the  report  was  prepared  by  ITL. 
This  information  was  inaccurate  in  that 
TSI  wrote  this  report,  using  ITL 
stationery  that  TSI  had  obtained  from 
ITL.  Section  3  of  the  report  stated  that 
the  subject  testing  was  conducted 
"under  the  direct  supervision  and  total 
control  of  Industrial  Testing 
Laboratories,  Inc."  In  fact,  the  test  had 
been  conducted  under  the  supervision 
and  control  of  TSI.  with  an  ITL 
representative  merely  witnessing  the 
test  and  verifying  furnace  temperatiu-e 
readouts.  Among  the  daily  work  sheets 
contained  in  Section  6  of  the  report  are 
ones  signed  by  Mike  White,  regarding 
test  article  work  performed  by  TSI  on 
November  8,  1985.  Section  6  is 
inaccurate  in  that  Mr.  White  was 
present  only  during  the  test  itself  on 
November  19,  1985.  In  fact,  Mr.  White 
was  instructed  by  TSI  to  sign  work 
sheets  to  make  it  appear  that  he  had 
witnessed  TSI's  November  8  work 
when,  in  fact,  he  had  not  witnessed  that 
work. 

5.  Regarding  ITL  Report  86-7-472,  the 
report's  headings  and  titles  indicate  that 
the  report  was  prepared  by  ITL.  This 
information  was  inaccurate  in  that  TSI 
wrote  this  report,  using  ITL  stationery 
that  TSI  had  obtained  from  ITL.  Section 
3  of  the  report  stated  that  the  subject 
testing  was  conducted  on  August  1, 
1986  "under  the  direct  supervision  and 
total  control  of  Industrial  Testing 
Laboratories,  Inc."  In  fact,  the  test  had 
been  conducted  luider  the  supervision 
and  control  of  TSI,  with  an  ITL 
representative  merely  witnessing  the 
test  and  verifying  furnace  temperature 
readouts.  Contained  within  this  report  is 
a  "Verification  of  Application" 
document  dated  July  31, 1986  and 
signed  by  R.  A.  Lohman  on  behalf  of 
TSI.  This  document  refers  to  ITL  Test 
Article  No.  86-7-472.  This  information 
was  inaccurate  in  that  there  were  never 
any  ITL  test  articles,  as  ITL  neither  built 
nor  helped  to  assemble  any  of  the 
articles  tested  by  TSI. 

6.  Regarding  ITL  Report  87-5-435,  the 
report's  headings  and  titles  indicate  that 
the  report  was  prepared  by  ITL.  This 
information  was  inaccurate  in  that  TSI 
wrote  this  report,  using  ITL  stationery 
that  TSI  had  obtained  from  ITL.  Section 
3  of  the  report  stated  that  the  subject 
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testing  was  conducted  "under  the  direct 
supervision  and  total  control  of 
Industrial  Testing  Laboratories,  Inc."  In 
fact,  the  test  had  been  conducted  under 
the  supervision  and  control  of  TSI,  with 
an  ITL  representative  merely  witnessing 
the  test  and  verifying  furnace 
temperature  readouts. 

7.  Regarding  ITL  Report  87-6-350,  the 
report's  headings  and  titles  indicate  that 
the  report  was  prepared  by  ITL.  This 
information  was  inaccurate  in  that  TSI 
wrote  this  report,  using  ITL  stationery 
that  TSI  had  obtained  from  ITL.  Section 
3  of  the  report  stated  that  the  subject 
testing  was  conducted  "under  the  direct 
supervision  and  total  control  of 
Industrial  Testing  Laboratories,  Inc."  In 
fact,  the  test  had  been  conducted  under 
the  supervision  and  control  of  TSI,  with 
an  ITL  representative  merely  witnessing 
the  test  and  verifying  furnace 
temperature  readouts. 

8.  Regarding  ITL  Report  85-1-106.  the 
report's  headings  and  titles  indicate  that 
the  report  was  prepared  by  ITL.  This 
information  was  inaccurate  in  that  TSI 
wrote  this  report,  using  ITL  stationery 
that  TSI  had  obtained  from  ITL.  Section 
3  of  the  report  stated  that  the  subject 
testing  was  conducted  "under  the  direct 
supervision  and  total  control  of 
Industrial  Testing  Laboratories,  Inc."  In 
fact,  the  lest  had  been  conducted  under 
the  supervision  and  control  of  TSI,  with 
an  ITL  representative  merely  witnessing 
the  test  and  verifying  furnace 
temperature  readouts. 

9.  Regarding  ITL  Report  85-4-377,  the 
report's  headings  and  titles  indicate  that 
the  report  was  prepared  by  ITL.  This 
information  was  inaccurate  in  that  TSI 
wrote  this  report,  using  ITL  stationery 
that  TSI  had  obtained  from  ITL.  Page  (i) 
of  the  report  represents  that  the  ITL 
representative  witnessing  the  test 
(Clarence  Bester)  was  a  professional 
engineer.  This  is  inacciurate  in  that  Mr. 
Bester  was  not  a  professional  engineer. 
Section  3  of  the  report  stated  that  the 
subject  testing  was  conducted  "under 
the  direct  supervision  and  total  control 
of  Industrial  Testing  Laboratories,  Inc." 
In  fact,  the  test  had  been  conducted 
under  the  supervision  and  control  of 
TSI,  with  an  ITL  representative  merely 
witnessing  the  test  and  verifying  furnace 
temperature  readouts. 

The  reports  TSI  submitted  to  the  NRC 
on  or  about  August  31,  1992  were 
material  to  the  NRC  because  they  were 
submitted  by  TSI:  (1)  In  response  to 
concerns  the  NRC  had  raised  about  the 
quality  and  adequacy  of  Thermo-Lag 
products;  (2)  in  the  context  of  an 
ongoing  NRC  investigation  into 
concerns  about  the  quality  and 
performance  of  Thermo-Lag  products; 
and  (3)  to  influence  the  NRC's 


investigation  into  whether  Thermo-Lag 
products  met  the  fire  barrier 
requirements  of  10  CFR  50.48  and  10 
CFR  part  50,  appendix  R.  (09011) 

This  is  a  Severity  Level  I  violation 
(Supplement  VII) 

Civil  Penalty— $100,000 

Summary  of  TSI's  Answer  to  Violation 
I 

In  denying  Violation  I,  TSI  stated  that 
at  all  times  it  acted  and  intended  to  act 
in  accordance  with  all  applicable 
requirements.  TSI  stated  that  no  false 
statements  were  ever  deliberately  made 
by  its  representatives,  and  that  its 
representatives  "never  deliberately 
omitted  to  disclose  any  material 
information  to  the  NRC."  In  support  of 
its  denial,  TSI  referenced  the  fact  that 
based  on  the  evidence  presented  at  the 
criminal  trial  in  1995,  the  jury  acquitted 
TSI  of  all  charges. 

NRC  Evaluation  of  TSI's  Answer  to 
Violation  I 

TSI's  brief  pro  Jorraa  answer  on  the 
facts  provides  no  rebuttal  or  other 
information  regarding  the  detailed 
allegations  made  in  Violation  I.  The 
answer  makes  no  attempt  to  explain 
why  the  allegations  are  incorrect.  In  the 
absence  of  new  information,  the  NRC 
staff  continues  to  believe  that  violations 
of  NRC  requirements  occurred  as 
alleged  in  Violation  I,  that  these 
violations  are  properly  classified  as 
Severity  Level  1 ,  and  that  these 
violations  carry  a  high  degree  of 
regulatory  significance.  Accordingly,  the 
NRC  staff  finds  that  the  proposed  civil 
penalty  of  $100,000  should  be  imposed 
for  Violation  I. 

NRC  Conclusion 

The  NRC  has  concluded  that  the 
violations  alleged  in  the  Notice  occurred 
as  stated.  TSI  did  not  provide  any  basis 
for  reducing  the  severity  level  of  the 
violations,  and  did  not  provide  any 
basis  for  mitigation  of  the  proposed  civil 
penalties.  Consequently,  the  proposed 
civil  penalty  in  the  amount  of  $900,000 
should  be  imposed  on  TSI. 

[FR  Doc.  99-11818  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  5(Mt82] 

Wolf  Creek  Nuclear  Operating 
Corporation  (Wolf  Creek  Generating 
Station);  Exemption 

I 

Wolf  Creek  Nuclear  Operating 
Corporation  (WCNOC  or  licensee)  is  the 


holder  of  Facility  Operating  License  No. 
NPF— 42,  which  authorizes  operation  of 
the  Wolf  Creek  Generating  Station 
(WCGS).  The  license  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  and  hereafter  in 
effect. 

The  facility  is  a  pressurized  water 
reactor  located  at  the  licensee's  site  in 
Coffey  County,  Kansas. 

n 

Section  50.60(a)  to  10  CFR  part  50 
requires  that  except  as  provided  in 
§  50.60(b),  all  light-water  nuclear  power 
reactors,  other  than  reactor  facilities  for 
which  the  certifications  required  under 
section  50.82(a)(1)  have  been  submitted, 
must  meet  the  fracture  toughness  and 
material  surveillance  program 
requirements  for  the  reactor  coolant 
pressure  boundary  set  forth  in 
appendices  G  and  H  of  10  CFR  part  50. 
Section  50.60(b)  of  10  CFR  part  50  states 
that  proposed  alternatives  to  the 
described  requirements  of  appendices  G 
and  H  of  part  50  or  portions  thereof  may 
be  used  when  an  exemption  is  granted 
by  the  Commission  under  10  CFR  50.12. 

m 

By  letter  dated  December  29,  1998, 
WCNOC  requested  that  the  NRC  exempt 
WCGS  from  the  application  of  specific 
requirements  of  10  CFR  50.60  and 
appendix  G  to  10  CFR  Part  50. 
Specifically,  WCNOC  proposes  to  use 
American  Society  for  Mechanical 
Engineers  (ASME)  Code  Case  N-514  to 
permit  setting  the  pressure  setpoint  of 
WCGS's  cold  overpressure  mitigation 
system  (COMS)  such  that  the  pressure- 
temperature  (P-T)  limits  required  by 
appendix  G  of  10  CFR  part  50  could  be 
exceeded  by  ten  percent  during  a  low 
temperature  pressure  transient. 

The  Commission  has  established 
requirements  in  10  CFR  part  50  to 
protect  the  integrity  of  the  reactor 
coolant  system  pressure  boundary.  As  a 
part  of  these,  appendix  G  of  10  CFR  part 
50  requires  that  P-T  limits  be 
established  for  reactor  pressure  vessels 
(RPVs)  during  normal  operation  and 
vessel  hydrostatic  testing.  As  stated  in 
appendix  G,  "The  appropriate 
requirements  on  .  .  .  the  pressure- 
temperature  limits  .  .  .  must  be  met  for 
all  conditions."  In  order  to  avoid 
approaching  these  P-T  limit  curves  and 
provide  pressure  relief  during  low 
temperature  overpressurization  events, 
pressurized  water  reactor  licensees  have 
installed  protection  systems  (COMS)  as 
part  of  the  reactor  coolant  system 
pressure  boundary.  WCNOC  is  required 
as  part  of  the  WCGS  Technical 
Specifications  (TS)  to  develop,  update. 
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reactor  vessel  P-T  limits 
setpoints  for  NRC  review 


determined  that  the 
on  request  from  the  provisions 
~  50.60  and  appendix  G  was 

since  these  regulations 
as  noted  above,  that  reactor 
ditions  not  exceed  the  P-T 
established  by  appendix  G.  In 
to  10  CFR  50.12  on  specific 
ans,  WCNOC  cited  special 

regarding  achievement  of 
d^rlying  purpose  of  the 

as  their  basis  for  requesting 
nption  (10  CFR  50.12(a)(2)(ii)). 

noted  in  support  of  the  10 
2(a)(2)(ii)  criteria  that  the 
purpose  of  the  subject 
is  to  establish  fracture 
!  requirements  for  ferritic 
of  pressure  retaining 

s  of  the  reactor  coolant 
boundary.  To  accomplish  this, 
G  of  Section  XI  of  the  ASME 
uires  the  P-T  limits  be 
:  (a)  Using  a  safety  factor  of  2 
p  "incipal  membrane  (pressure) 
(b)  with  margin  added  to  the 
vjessel  nil  ductility  reference 
ure  (RTndt)  in  accordance  with 

Guide  1.99,  Rev.  2, 
n  Embrittlement  of  Reactor 
Materials,"  (c)  assuming  a  flaw  at 
with  a  depth  of  'A  of  the 
thickness  and  a  length  of  6 
depth,  and  (d)  using  a 

fracture  toughness  curve 
on  the  lower  bound  of 
amic,  and  crack  arrest  fracture 
tests  on  material  similar  to 
vessel  material.  Code  Case 
p  ovides  for  normal  operation 
P-T  limits  determined  in 
with  ASME  Section  XI, 
G.  but  allows  determination  of 
for  COMS  events  such  that  the 
pressure  in  the  vessel  would 
110  percent  of  the  appendix 


Will 


proposed  that  establishing 
pressure  setpoint  in 
with  the  N-514  provisions, 
the  vessel  pressure  would  not 
percent  of  the  P-T  limit 
would  still  provide  an 
e  level  of  safety  and  mitigate 

'  for  an  inadvertent 
of  the  COMS.  The  safety 
)rovided  by  application  of 
N-514  result  in  a  safety 
8  on  the  principal  membrane 
)  stresses,  with  all  other 
including  assumed  flaw  size  and 
taughness,  remaining  the  same 
XI,  appendix  G, 
ogy.  Due  to  the  isothermal 
COMS  events,  the  margin 
to  toughness  for  a  COMS 


Cas  e 


ASME  Section 


transient  is  within  the  range  provided 
by  ASME  Section  XI,  appendix  G,  for 
normal  heatup  and  cooldown  in  the  low 
temperature  range.  Thus,  applying  Code 
Case  N-514  will  satisfy  the  intent  of  10 
CFR  50.60  for  fracture  toughness 
requirements.  Further,  application  of 
Code  Case  N-514  will  relieve 
operational  restrictions  for  WCGS;  it 
will  reduce  the  potential  for  inadvertent 
RCS  pressure  relief  events,  thereby 
improving  plant  safety,  and  will  reduce 
unnecessary  burdens  on  operators 
during  important  plant  evolutions. 

The  Commission  has  determined  that 
application  of  10  CFR  50.60  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  that  rule  and  that  the  use  of 
Code  Case  N-514  would  meet  the 
underlying  intent  of  the  regulation. 
Based  upon  a  consideration  of  the 
conservatisms  which  are  explicitly 
defined  in  the  appendix  G  methodology, 
it  was  concluded  that  permitting  the 
COMS  setpoint  to  be  established  such 
that  the  vessel  pressure  would  not 
exceed  110  percent  of  the  limit  defined 
by  P-T  limit  curves  would  provide  an 
adequate  margin  of  safety  against  brittle 
failure  of  the  reactor  vessel.  This  is  also 
consistent  with  the  determination  that 
has  been  reached  for  other  licensees 
under  similar  conditions  based  on  the 
same  considerations.  Therefore,  the 
exemption  requested  under  the  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
was  found  to  be  acceptable.  The  staff 
also  agrees  that  limiting  the  potential  for 
inadvertent  COMS  actuation  may 
improve  plant  safety. 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12,  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  is  consistent  with  the 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Wolf  Creek  Nuclear  Operating 
Corporation  an  exemption  from  the 
requirements  of  10  CFR  50.60  in  order 
to  apply  ASME  Code  Case  N-514  for 
determining  the  WCGS  cold 
overpressurization  mitigation  system 
pressure  setpoint. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(64  FR  23136). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Md.,  this  30th  day  of 
April  1999. 


For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 

Director.  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  99-11817  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  May  10, 17,  24,  and  31, 
1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  10 

Wednesday,  May  12 

9:00  a.m.  Discussion  of  Management 
Issues  (Closed-Ex.  2  and  6) 

Week  of  May  17— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  May  1 7. 

Week  of  May  24 — Tentative 

Thursday,  May  27 

11:30  a.m.  Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  May  31— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  May  31. 


The  schedule  for  Commission  Meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

h  ttp  ■.//www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
diciv@jirc.gov. 
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Dated:  May  7,  1999. 
William  M.  Hill.  Jr.. 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
[FR  Doc  99-12003  Filed  5-7-99;  3:03  pm] 

BILUNG  CODE  759(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
f     From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 

Rule  17a-22,  SEC.  File  No.  270-202,  OMB 

Control  No.  3235-0196 
Rule  17Ab2-l  and  Form  CA-1.  SEC  File 

No.  270-203,  OMB  Control  No.  3235- 

0195 
Rule  15c2-5,  SEC  File  No.  270-195,  OMB 

Control  No.  3235-0198 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use  3501  et  seq.),  the  Securities  and 
Exchange  Commission  ("Commission") 
is  soliciting  comments  on  the 
collections  of  information  summarized 
below.  The  Commission  plans  to  submit 
these  existing  collections  of  information 
to  the  Office  of  Management  and  Budget 
for  extension  and  approval. 

Rule  17a-22  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")i  requires  all  registered  clearing 
agencies  to  file  with  the  Commission 
three  copies  of  all  materials  they  issue 
or  make  generally  available  to  their 
participants  or  other  entities  with  whom 
they  have  a  significant  relationship.  The 
filings  with  the  Commission  must  be 
made  within  ten  days  after  the  materials 
are  issued,  and  when  the  Commission  is 
not  the  appropriate  regulatory  agency, 
the  clearing  agency  must  file  one  copy 
of  the  material  with  its  appropriate 
regulatory  agency.  The  Commission  is 
responsible  for  overseeing  clearing 
agencies  and  uses  the  information  filed 
pursuant  to  Rule  17a-22  to  determine 
whether  a  clearing  agency  is 
implementing  procedural  or  policy 
changes.  The  information  filed  aides  the 
Commission  in  determining  whether 
such  changes  are  consistent  with  the 
purposes  of  Section  17A  of  the 
Exchange  Act.  Also,  the  Commission 
uses  the  information  to  determine 
whether  a  clearing  agency  has  changed 
its  rules  without  reporting  the  actual  or 
prospective  change  to  the  Commission 


as  required  under  Section  19(b)  of  the 
Exchange  Act. 

The  respondents  to  Rule  17a-22 
generally  are  registered  clearing 
agencies. 2  The  frequency  of  filings  made 
by  clearing  agencies  pursuant  to  Rule 
17a-22  varies,  but  on  a  average  there  are 
approximately  200  filings  per  year 
clearing  agency.  Because  the  filings 
consist  of  materials  that  have  prepared 
for  widespread  distribution,  the 
additional  cost  to  the  clearing  agencies 
associated  with  submitting  copies  to  the 
Commission  is  relatively  small.  The 
Commission  staff  estimates  that  the  cost 
of  compliance  with  Rule  17a-22  to  all 
registered  clearing  agencies  is 
approximately  $4,930.  This  represents 
one  dollar  per  filing  in  postage,  or  a 
total  of  $3,400.  The  remaining  $1,530 
(or  approximately  31%  of  the  total  cost 
of  compliance)  is  the  estimated  cost  of 
additional  printing,  envelopes,  and 
other  administrative  expenses.  (The 
estimated  total  cost  per  response  is 
$1.45  per  page  representing  $1.00  per 
page  in  postage  plus  $0.45  for  printing, 
envelopes,  and  other  administrative 
expenses.) 

Rule  1 7Ab2-l  and  Form  CA-1  require 
cleciring  agencies  to  register  with  the 
Commission  and  to  meet  certain 
requirements  with  regard  to,  among 
other  things,  a  clearing  agency's 
organization,  capacities,  and  rules.  The 
information  is  collected  from  the 
clearing  agency  upon  the  initial 
application  for  registration  on  Form 
CA-1.  Therefore,  information  is 
collected  by  amendment  to  the  initial 
Form  CA-1  when  material  changes  in 
circumstances  necessitates  modification 
of  the  information  previously  provided 
to  the  Commission. 

The  Commission  uses  the  information 
disclosed  on  Form  CA-1  to  (i) 
Determine  whether  an  applicant  meets 
the  standards  for  registration  set  forth  in 
Section  17A  of  the  Exchange  Act,  (ii) 
enforce  compliance  with  the  Exchange 
Act's  registration  requirement,  and  (iii) 
provide  information  about  specific 
registered  clearing  agencies  for 
compliance  and  investigatory  purposes. 
Without  Rule  17Ab2-l,  the  Commission 
could  not  perform  these  duties  as 
statutorily  required. 

There  are  currently  15  registered 
clearing  agencies,  three  clearing 
agencies  that  have  been  granted  an 
exemption  from  registration,  and  two 
entities  with  pending  applications  for 
an  exemption  from  clearing  agency 
registration.  The  Commission  staff 


1 15  use  §  78a  ef  seq. 


^  Respondents  include  temporarily  registered 
clearing  agencies.  Respondents  also  may  include 
clearing  agencies  granted  exemptions  from  the 
registration  requirements  of  Section  17A, 
conditioned  upon  compliance  with  Rule  17a-22. 


estimates  that  each  initial  Form  CA-1 
requires  approximately  130  hours  to 
complete  and  submit  for  approval. 
Hours  required  for  amendments  to  Form 
CA-1  that  must  be  submitted  to  the 
Commission  in  connection  with 
material  changes  to  the  initial  Form  CA- 

1  can  vary,  depending  upon  the  nature, 
and  extent  of  the  amendment.  Since  the 
Commission  only  receives  an  average  of 
one  submission  per  year,  the  aggregate 
aimual  burden  associated  with 
compliance  with  Rule  17Ab2-l  and 
Form  CA-1  is  130  hours.  Based  upon 
the  staffs  experience,  the  average  cost  to 
clearing  agencies  of  preparing  and  filing 
the  initial  Form  CA-1  is  estimated  to  be 
$16,391. 

Rule  15c2-5  prohibits  a  broker-dealer 
fi-om  arranging  or  extending  a  loan  to 
customers  not  subject  to  Regulation  T 
(12  CFR  220),  in  connection  with  the 
offer  or  sale  of  seciuities  unless,  before 
entering  the  transaction,  the  broker- 
dealer:  (i)  Delivers  to  the  customer  a 
written  statement  containing  specific 
information  concerning  the  terms, 
obligations,  risks  and  charges  of  the 
loan;  (ii)  obtains  from  the  customer 
sufficient  financial  information  to 
determine  that  the  entire  transaction  is 
suitable  for  the  customer;  and  (iii) 
retains  on  file  and  makes  available  to 
the  customer  a  written  statement  setting 
forth  the  broker-dealer's  basis  for 
determining  that  the  transaction  was 
suitable.  The  collection  of  information 
required  by  the  Rule  is  necessary  to 
execute  the  Commission's  mandate 
under  the  Exchange  Act  to  prevent 
fraudulent,  manipulative,  and  deceptive 
acts  and  practices  by  broker-dealers. 

There  are  approximately  50 
respondents  that  require  an  aggregate 
total  of  600  hoiu^  to  comply  with  the 
Rule.  Each  of  these  approximatiely  50 
registered  broker-dealers  makes  an 
estimated  6  annual  responses,  for  an 
aggregate  total  of  300  responses  per 
year.  Each  response  takes  approximately 

2  hours  to  complete.  Thus,  the  total 
compliance  burden  per  year  is  600 
burden  hours.  The  approximate  cost  per 
boiu"  is  $25.00  (based  on  an  annual 
salary  of  $52,000  for  clerical  labor), 
resulting  in  a  total  compliance  cost  of 
$15,000  (600  hours  @  $25.00  per  hour). 

Written  conunents  are  invited  on:  (i) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(ii)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (iii)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  ways  to  minimize  the  burden  of  the 
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of  information  on 
ponjlents,  including  through  the  use 
collection  techniques  or 
of  information  techiiology. 
Consid  sration  will  be  given  to 
comments  and  suggestions  submitted  in 
within  60  days  of  this 


iblica  tion 


writmg 
pu 

Pleas  3 
to  Mict  ael 


direct  your  written  comments 
E.  Bartell,  Associate 
Executive  Director,  Office  of 
Inform!  ition  Technology,  Seciu'ities  and 
Exchar  je  Commission,  450  5th  Street. 
N.W.,  ^  /ashington,  D.C.  20549. 

Dated  May  3,  1999. 
Margan  t  H.  McFarland, 

Deputy.  <ecretary. 
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SECUNlTIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From :  Securities  and  Exchange 
Conuaission,  Office  of  Filings  and 
Infor  nation  Services,  Washington,  DC 
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1 7Ac3-l(a)  and  Form  TA-W,  SEC 
No.  270-96,  OMB  ConUol  No.  3235- 


is  hereby  given  that  piu'suant 
P  aperwork  Reduction  Act  of  1995 
C.  3501  et  seq.)  the  Securities 
Ex(  hange  Commission 
Comn  lission")  is  soliciting  comments 
( ollection  of  information 
afized  below.  The  Commission 
submit  this  existing  collection 
infor  nation  to  the  Office  of 
Manage  tnent  and  Budget  for  extension 
and  apj  roval 

Subsection  (c)(3)(C)  of  Section  17A  of 
the  Seci  uities  Exchange  Act  of  1934 
("Exchange  Act")  authorizes  transfer 
agents  i  egistered  with  an  appropriate 
regulate  ry  agency  ("ARA")  to  withdraw 
from  re|  jistration  by  filing  with  the  ARA 
a  writte  a  notice  of  withdrawal  and  by 
agreeinj ;  to  such  terms  and  conditions 
are  the  VRA  deems  necessary  or 
appropi  iate  in  the  pubUc  interest,  for 
the  pro1  ection  of  investors,  or  in  the 
furthers  nee  of  the  purposes  of  Section 
17A. 

In  order  to  implement  Section 
17A(c)(  1)(C)  of  the  Exchange  Act  the 
Commi!  sion,  on  September  1,  1977, 
promul ;5ated  Rule  17Ac3-l(a)  and 
accomp  mying  Form  TA-W.  Rule 
17Ac3-  1(a)  provides  that  notice  of 
withdra  wal  from  registration  as  a 
transfer!  agent  with  the  Conunission 


shall  be  filed  on  Form  TA-W.  Form  TA- 
W  requires  the  withdrawing  transfer 
agent  to  provide  the  Commission  with 
certain  information,  including  (1)  The 
locations  where  transfer  agent  activities 
are  or  were  performed;  (2)  the  reasons 
for  ceasing  the  performance  of  such 
activities:  (3)  disclosure  of  unsatisfied 
judgments  or  liens;  and  (4)  information 
regarding  successor  transfer  agents. 

The  Commission  uses  the  information 
disclosed  on  Form  TA-W  to  determine 
whether  the  registered  transfer  agent 
applying  for  withdrawal  from 
registration  as  a  transfer  agent  should  be 
allowed  to  deregister  and,  if  so,  whether 
the  Commission  should  attach  to  the 
granting  of  the  application  any  terms  or 
conditions  necessary  or  appropriate  in 
the  public  interest,  for  the  protection  of 
investors,  or  in  furtherance  of  the 
purposes  of  Section  17A  of  the 
Exchange  Act.  Without  Rule  17Ac3-l(a) 
and  Form  TA-W,  transfer  agents 
registered  with  the  Commission  would 
not  have  a  means  for  voluntary 
deregistration  when  necessary  or 
appropriate  to  do  so. 

Respondents  file  approximately  thirty 
Form  TA-Ws  with  the  Commission 
aimually.  The  filing  of  a  Form  TA-W 
occurs  only  once,  when  a  transfer  agent 
is  seeking  deregistration.  In  view  of  the 
ready  availability  of  the  information 
requested  by  Form  TA-W,  its  short  and 
simple  presentation,  and  the 
Commission's  experience  with  the 
Form,  we  estimate  that  approximately 
one  half  hour  is  required  to  complete 
Form  TA-W,  including  clerical  time. 
Thus,  the  total  burden  of  fifteen  hours 
of  preparation  for  all  transfer  agents 
seeking  deregistration  in  any  one  year  is 
negligible. 

The  Commission  estimates  a  cost  of 
approximately  $35  for  each  half  hour 
required  to  complete  a  Form  TA-W. 
Therefore,  based  upon  a  total  of  fifteen 
hours,  transfer  agents  spend 
approximately  $1,050  each  year  to 
complete  thirty  Form  TA-Ws. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 


in  writing  within  60  days  of  this 
puTilication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW,  Washington,  DC  20549. 

Dated:  April  29,  1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-11812  Filed  5-10-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40379A;  File  No.  SR- 
NASD-98-58] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Elimination  of  the  Requirement  for 
Personal  Service  of  Decisions  in  Cases 
Involving  Bars  and  Expulsions; 
Correction 

May  4,  1999. 

In  notice  document  98-23762, 
beginning  on  page  47058,  in  the  issue  of 
Thursday,  September  3,  1998,  make  the 
following  correction: 

On  page  47058,  in  the  third  colunm, 
the  proposed  new  language  to  Rule 
9269(d)  is  corrected  to  read  as  set  forth 
below. 

The  Association  shall  serve  the 
decision  on  a  Respondent  by  overnight 
courier,  facsimile  or  other  means 
reasonably  likely  to  obtain  prompt 
service  when  the  sanction  is  a  bar  or  an 
expulsion. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-11815  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  8010-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41359;  File  No.  SR-NYSE- 
98-41] 

Self-regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Amending  Opening 
Imbalance  Publication  Procedures  for 
Expiration  Days 

May  3,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
25.  1998,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciirities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  March  22,  1999,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change. 3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  expiration  day  opening 
imbalance  publication  procedures.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  NYSE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  pmpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


'  15  U.S.C.  78s(b)(10. 

2  17CFR240.19b-4, 

^  Letter  from  Donald  Siemer,  Director,  Market 
Surveillance,  NYSE,  to  Richard  Strasser,  Assistant 
Director.  Division  of  Market  Regulation 
("Division").  SEC.  dated  March  18.  1999 
("Amendment  No.  1").  Amendment  No.  1  clarified 
the  Exchange's  opening  procedures  for  stocks 
underlying  derivative  index  related  products  on 
expiration  days. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  currently  has  auxiliary 
opening  procedures  for  expiration 
days."*  These  auxiliary  procedures 
require,  among  other  things,  that  market 
order  imbalances  of  50,000  shares  or 
more  in  stocks  on  the  Exchange's 
"special  stock"  list  be  published  as  soon 
as  practicable  after  9:00  a.m.  on 
expiration  days.^  The  special  stock  list 
consists  of  the  50  most  highly 
capitalized  stocks  in  the  S&P  500  Stock 
Price  Index,  any  stocks  in  the  Major 
Market  Index  (XMI)  that  are  not  among 
the  50,  and  the  10  most  highly 
capitalized  stocks  in  the  S&P  400 
MidCap  Index.s 

The  Exchange  also  required  the  use  of 
the  special  stock  list  for  imbalance 
publications  at  the  close.  In  June  1998, 
however,  the  Exchange  eliminated  the 
use  of  special  stock  lists  for  publishing 
imbalances  at  the  close  and  mandated 
that  market-at-the-close  ("MOC") 
imbalances  of  50,000  shares  or  more  be 
published  in  all  stocks  on  any  trading 
day.^  As  part  of  these  revisions,  the 
exchange  also  added  a  provision 
permitting  the  publication  of  MOC 
imbalances  of  less  than  50,000  shares, 
with  the  approval  of  a  Floor  Official. 
These  changes  were  implemented  as 
part  of  a  group  of  revisions  to  MOC  and 
LOC  procedures  recommended  by  a 
subcommittee  of  the  Market 


*  Modified  opening  procedures  were  first  used  on 
a  pilot  basis  for  the  quarterly  expiration  on  June  19, 
1987,  See  Securities  Exchange  Act  Release  No. 
24596  (June  16,  1987),  52  FR  23618  (June  23. 
1987)(File  No.  SR-NYSE-87-17).  They  were 
approved  permanently  in  Securities  Exchange  Act 
Release  No.  25804  (June  15.  1988).  53  FR  23474 
(June  22, 1988)(File  Nos.  SR-NYSE-87-1 1  and  SR- 
NYSE-88-04). 

5  Other  procedures  include:  1.  a  9:00  a.m. 
deadline  for  the  entry  of  orders  relating  to  expiring 
derivatives  for  which  the  settlement  pricing  is 
based  on  the  opening  prices  of  the  underlying 
securities;  2.  the  use  of  the  identifier  "OPG"  to 
identify  such  orders  (firms  unable  to  use  the  "OPG" 
identifier  through  SuperDOT  must  identify  such 
orders  by  other  means  and  inform  Market 
Surveillance  in  writing  by  the  business  day 
following  the  expiration  trade  date);  and  3.  the 
publication  of  a  "no  imbalance"  status  for  each 
stock  on  the  special  stock  list  for  which  there  is  no 
market  order  imbalance.  See  Securities  Exchange 
Act  Release  No.  37894  (October  30,  1996),  61  FR 
56987  (November  5,  1996)(File  No.  SR-NYSE-96- 
31)  and  NYSE  Information  Memo  No.  96-34 
(November  8, 1996). 

^See  Securities  Exchange  Act  Release  No.  31732 
(January  14,  1993).  58  FR  6036  (January  25, 
1993)(File  No.  SR-NYSE-92-38). 

'  See  Securities  Exchange  Act  Release  No.  40094 
(June  15.  1998).  63  FR  38230  ()uly  15.  1998)(File 
No.  SR-NYSE-97-36)  and  NYSE  Information  Memo 
No.  98-20  (June  22,  1998). 


Performance  Committee  which 
reviewed  closing  procedures.* 

The  Exchange  believes  it  would  also 
be  appropriate  to  revise  expiration  day 
opening  procedures  by  terminating  the 
use  of  the  special  stock  list  and 
requiring  order  imbalance  publication 
for  all  stocks  with  imbalances  of  50,000 
shares  or  more  and  to  permit  the 
publication  of  imbalances  of  less  than 
50,000  shares  with  Floor  Official 
approval.  The  Exchange  believes  the 
proposed  changes  will  provide  more 
complete  information  to  market 
participants.  According  to  the  Exchange, 
the  increase  of  information  should 
attract  additional  liquidity  which  could 
minimize  volatility  and  lead  to  more 
orderly  openings  on  expiration  days.^ 
All  other  aspects  of  expiration  day 
opening  procedures  would  remain  the 
same,  e.g.,  publication  of  market  order 
imbalances  at  9:00  a.m.  and 
requirements  for  identification  of  orders 
relating  to  expiring  derivatives  that 
settle  on  the  opening. 

The  exchange  intends  to  issue  an 
Information  Memo  to  inform  its 
members  of  the  revised  expiration  day 
opening  procedures. 

2.  Statutory  Basis 

The  Exchange  believes  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)i°  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


'Id. 

"Letter  from  Donald  Siemer,  Director.  Market 
Surveillance,  NYSE  to  Richard  Strasser.  Assistant 
Director.  Division.  SEC,  dated  March  31. 1999.  This 
letter  clarified  the  Exchange's  purpose  for  the 
proposed  rule  change. 

■0  15  U.S.C.  78fn))(5). 
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m.  Date  of  Effectiveness  of  the 
Propoj  ed  Rule  Change  and  Timing  for 
Comm  5sion  Action 


Registf 

as  the 
90  day  i 
longer 
publi 


IS  les 


Witl  in  35  days  of  the  date  of 
public;  ition  of  this  notice  in  the  Federal 
r  or  within  such  longer  period  (i) 
;;oramission  may  designate  up  to 
of  such  date  if  it  finds  such 
jeriod  to  be  appropriate  and 
its  reasons  for  so  finding  or 
(ii)  as  tb  which  the  self-regulatory 
organi;  ation  consents,  the  Commission 
will: 

A.  B  r  order  approve  the  proposed  rule 
change ,  or 

B.  Institute  proceedings  to  determine 
wheth(  r  the  proposed  rule  change 
should] be  disapproved. 
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Interpsted  persons  are  invited  to 
written  data,  views  and 
arguments  concerning  the  foregoing, 
ng  whether  the  proposed  rule 
is  consistent  with  the  Act. 
making  written  submissions 
file  six  copies  thereof  with  the 
Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washii  gton.  DC  20549-0609.  Copies  of 
sub  mission,  all  subsequent 
di  nents,  all  written  statements 
espect  to  the  proposed  rule 
that  are  filed  with  the 
I  ssion,  and  all  written 
communications  relating  to  the 
proposi  (d  rule  change  between  the 
Commission  and  any  person,  other  than 
may  be  withheld  from  the 
n  accordance  with  the 
provisi^tis  of  5  U.S.C.  552,  will  be 

e  for  inspection  and  copying  in 
Corfimission's  Public  Reference 
'  Copies  of  such  filing  will  also  be 
e  for  inspection  and  copying  at 
pnacipal  office  of  the  NYSE.  All 
s  lions  should  refer  to  File  No. 
NY  5E-98-41  and  should  be 
submi  tied  by  June  1,  1999. 


tJiat 


Commission,  by  the  Division  of 
I  ;egulation,  pursuant  to  delegated 


For 
Market 
autliorit  ' 

Margan  I 

Deputy  i  Secretary. 
(FR  Doc 


H.  McFarland. 

Kretary. 
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"17C1  R200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^1361;  File  No.  SR-Phlx- 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Establishing  a  $200  Registration  Fee 
and  a  S200  Annual  fee  for  Off-Floor 
Traders  for  which  the  Exchange  is  the 
Designated  Examining  Authority 

May  3.  1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  22. 
1999.  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phix"  or  "Exchange"),  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees,  and  charges  to 
require  all  current  and  future  off-floor 
traders  to  pay  an  initial  $200 
registration  fee  and  an  annual  fee  of 
$200  for  all  off-floor  traders  registered  as 
of  April  1  of  each  year.  The  fees  would 
apply  to  all  associated  persons  of 
member  organizations  for  which  the 
Exchange  is  the  designated  examining 
authority  ("DEA"),  but  who  are  not 
themselves  Exchange  members,  who 
engage  in  proprietary  trading  of  equities 
and  options,  including,  but  not  limited 
to.  persons  who  execute  such  trades  or 
make  trading  decisions  with  respect  to 
such  trades.  The  proposed  rule  would 
apply  to  those  persons  who  are  not 
Exchange  members  registered  in  a 
trading  capacity  on  the  floor  of  the 
Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


■  15  U.S.C.  78s(b)(l). 
2CFR240.19b-4. 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  persons  who  are  associated 
with  member  organizations  for  which 
the  Exchange  is  the  DEA,  but  who  are 
not  themselves  Exchange  members,  who 
engage  in  proprietary  trading  of  equities 
and  options  from  off  the  floor  of  the 
Exchange,  are  required  under  Rule  604 
to  register  with  the  Exchange  by  filing 
a  Form  U-4  and  a  fingerprint  card.^ 
Separately,  the  Exchange  has  filed  a 
proposed  rule  change  to  impose  a  Series 
7  testing  requirement  on  such  traders. •* 
At  this  time,  the  Exchange  proposes  that 
such  traders  pay  an  initial  registration 
fee  of  $200.  This  initial  registration  fee 
applies  to  persons  currently  trading 
from  off  the  floor  and  to  persons  who 
register  to  trade  from  off  the  floor  in  the 
future.  The  payment  of  the  $200  initial 
registration  fee  will  be  a  prerequisite  to 
engaging  in  trading  from  off  the  floor  of 
the  Exchange.  Secondly,  all  such 
persons  who  are  registered  with  the 
Exchange  as  of  April  1  of  each  year  will 
be  assessed  an  aimual  fee  of  $200. 

The  fees  are  proposed  in  recognition 
of  the  increased  costs  of  administration 
that  the  Exchange  has  been  and  will  be 
incurring.  Specifically,  the  Exchange 
anticipates  increased  administration 
costs  to  be  incurred  in  conducting 
background  checks  on  the  individuals  to 
whom  the  rule  applies;  processing  of 
forms;  fingerprint  charges;  requests  for 
disciplinary  history  of  all  current  and 
future  off-floor  traders  to  the  Central 
Registration  Depository;  and  conducting 
on-site  examinations  of  the  main  and 
branch  offices  of  the  various  member 
firms  with  which  off-floor  traders 
associate. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act.5  in  general,  and  with  section 
6(b)(4).6  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 


3  See  Securities  Exchange  Act  Release  No.  36395 
(October  20.  1995),  60  FR  54904  (October  26.  1995) 
(File  No.  SR-Phlx-95-58)  (order  approving 
amendment  of  Phlx  Rule  604). 

*  See  Securities  Exchange  Act  Release  No.  41306 
(April  16,  1999).  64  FR  22665  (April  27,  1999)  (File 
No.  SR-Phlx-99-07). 

^  15  U.S.C.  78f. 

8  15  U.S.C.  78f(b)(4). 
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dues,  fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facihties. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursucint  to  Section  19(b)(3)(A) 
of  the  Act  ^  and  subparagraph  (f)  of  Rule 
19b-4  thereunder^  because  it  establishes 
or  changes  a  due,  fee,  or  other  charge. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu-ities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20540-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  the  Exchange. 


'  15  U.S.C.  78s(b)(3)(A), 
"17CFR240.19b-4(f)(2). 


'  In  reviewing  the  proposed  rule  change,  the 
Commission  considered  its  potential  impact  on 
efficiency,  competition,  and  capital  fonnation.  15 
U.S.C.  78c(f). 


All  submissions  should  refer  to  File  No. 
SR-Phlx-99-08  and  should  be 
submitted  by  June  1,  1999. 

For  the  Commission,  by  the  Division  of 
Market  R3gulation,  pursuant  to  delegated 
authority.  1" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-11814  Filed  5-10-99;  8:45  am) 
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DEPARTMENT  OF  STATE 

M/OPAP;  Public  Notice  3047 

agency:  Department  of  State. 
ACTION:  Notice  of  Information  Collection 
Under  Emergency  Review:  Presence 
Customer  Satisfaction  Survey. 

summary:  The  Department  of  State  has 
submitted  the  foUowdng  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

Type  of  Request:  Public  Survey 
Request. 

Originating  Office:  M/OPAP. 

Title  of  Information  Collection:  U.S. 
Presence  Customer  Survey. 

Frequency:  Once. 

Form  Number:  n/a. 

Respondents:  Select  people  from 
media,  NOG,  private  companies  and 
government  agencies  with 
representation  abroad. 

Estimated  Number  of  Respondents: 
350. 

Average  Hours  Per  Response: .  1 7  an 
hour  (10  min). 

Total  Estimated  Burden:  n/a. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  May  7,1999.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  the  State  Department  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20530, 
(202)395-5871. 

During  the  first  60  days  of  this  same 
period  a  regiUar  review  of  this 
information  collection  is  also  being 
imdertaken.  Comments  are  encouraged 
and  will  be  accepted  until  Jidy  5,  1999. 
The  agency  requests  written  comments 
and  suggestions  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  are  being  solicited  to 
permit  the  agency  to: 


»oi7  CFR  200.30-3(a)(12). 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDITIONAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Gregory  Davis  at  the  U.S.  Department 
of  State,  Washington,  DC  20520,  202- 
647^085. 

Dated:  May  5,  1999. 
Donald  S.  Hays, 

Management  Policy  and  Planning,  Director. 
[FR  Doc.  99-11863  Filed  5-10-99;  8:45  am] 

BILUNQ  CODE  471»-1»-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3046] 

Office  of  Defense  Trade  Contois; 
Statutory  Debarment  Under  the 
International  Traffic  in  Arms 
Regulations 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  imposed 
statutory  debarment  pursuant  to 
§  127.7(c)  of  the  International  Traffic  in 
Arms  Regulations  (ITAR)  (22  CFR  parts 
120-130)  on  persons  convicted  of 
violating  or  conspiring  to  violate  section 
38  of  the  Anns  Export  Control  Act 
(AECA)  (22  U.S.C.  2778). 
EFFECTIVE  DATE:  Date  of  conviction  as 
specified  for  each  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  S.  Rhoads,  Chief,  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703-875-6644). 
SUPPLEMENTARY  INFORMATION:  Section 
38(g)(4)  of  the  AECA  prohibits  hcenses 
and  other  approvals  for  the  export  of 
defense  articles  and  the  furnishing  of 
defense  services  to  be  issued  to  a 
person,  or  any  party  to  the  export, 
convicted  of  violating  or  conspiring  to 
violate  the  AECA.  Pursuant  to  §  127.7(c) 
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of  the  TAR.  statutory  debarment  is 
imposed  upon  persons  convicted  of 
violating  or  conspiring  to  violate  the 
AECA  Statutory  debcirment  is  based 
solely  upon  a  conviction  in  a  criminal 
procee  ding,  conducted  by  a  United 
States  :ourt,  and  as  such  the 
admin  strative  proceedings  outlined  in 
part  li  8  of  the  ITAR  are  not  applicable. 

This  notice  is  provided  in  order  to 
make  t  le  public  aware  that  the  persons 
listed  below  are  prohibited  from 
partici  jating  directly  or  indirectly  in 
any  bn  »kering  activities  and  in  any 
export  from  or  temporary  import  into 
the  Un  ted  States  of  defense  articles, 
related  technical  data,  or  defense 
service  s  in  all  situations  covered  by  the 
ITAR  (pame/offense/date/court): 

1.  Robert  Cassidy,  18  U.S.C.  371 
(Con  jpiracy  to  violate  22  U.S.C. 
2778  .  09/23/98,  Eastern  District  of 
Virgi  lia.  Docket  No:  2;98  CR-60. 

2.  Geoige  K.  Cheng,  22  U.S.C.  2778,  July 
17,  1)98.  District  of  Oregon,  Docket 
No:  <  7-CR-412-ALL. 

3.  Robert  S.  Fairchild,  22  U.S.C.  2778, 
Marc  1  12,  1999,  Southern  District  of 
Flori  la.  Docket  No:  97-CR-6104-1. 

4.  Doni  R.  Proven,  22  U.S.C.  2778, 
Marc  1  8,  1999,  Southern  District  of 
Flori  la.  Docket  No:  97-61 04-CR. 

5.  Parv  z  Lavi,  18  U.S.C.371  (Conspiracy 
to  vi(  late  22  U.S.C.  2778),  July  13, 
1998  Eastern  District  of  Virginia, 
Dock  5t  No:  2;98CR-60. 
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linistrative  Procedure  Act. 
the  exercise  of  this  foreign 
f  inction  is  discretionary,  it  is 

from  review  under  the 
i  strative  Procedure  Act. 


DatedJApril  18,  1999. 
William  I  Lowell, 

Director.  Office  of  Defense  Trade  Controls. 
Bureau  c  f  Political-Military  Affairs. 
Departm  ?nt  of  State. 
(FR  Doc.  9&-11862  Filed  5-10-99;  8:45  am] 

BILLING  C  )DE  4710-25-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weel<  Ending  April  30, 
1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-99-5608 
Date  Filed:  April  29,  1999 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC3  0331  dated  30  April  1999 

Mail  Vote  999  Resolution  OlOf 

TC3  Special  Passenger  Amending 
Resolution  Within  SWP 

Fares  between  Australia  and  Papua 
New  Guinea;  from 

Solomon  Islands  to  Papua  New 
Guinea 

Intended  effective  date:  12  May  1999. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc.  99-11787  Filed  5-10-99;  8:45  am] 

BILUr4G  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  April  30, 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-5605. 

Date  Filed:  April  29,  1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  27.  1999. 

Description;  Application  of  East  Line 
Airlines  pursuant  to  49  U.S.C.  section 
41302  and  subpart  Q,  applies  for  a 
foreign  air  carrier  permit  to  engage  in 
all-cargo  and  combination  charter 


service  between  the  Russian  Federation 
and  the  United  States. 

Docket  Number:  OST-99-5616. 

Date  Filed:  April  30,  1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  28,  1999. 

Description:  Application  of  New  Air 
Corporation  pursuant  to  49  U.S.C. 
section  41102  and  subpart  Q,  applies  for 
a  certificate  of  public  convenience  and 
necessity  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property  and  mail  to  commence 
scheduled  service  in  the  winter  of  1999- 
2000;  between  any  point  in  any  State  of 
the  United  States  or  the  District  of 
Columbia,  or  any  territory  or  possession 
of  the  United  States,  and  any  other  point 
in  any  State  of  the  United  States  or  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc.  99-11786  Filed  5-10-99;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  No.  00-59, 
Integrating  Helicopter  and  Tiitrotor 
Assets  into  Disaster  Relief  Planning 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of  an 
advisory  cfrcular. 

SUMMARY:  This  notice  announces  the 
availability  of  an  AC  that  provides     , 
general  guidance  on  integrating 
helicopters  and  tiitrotor  aircraft  into 
disaster  relief  planning  efforts.  This 
document  is  advisory  in  nature  and  is 
intended  to  provide  a  planning  tool  to 
assist  State  and  local  emergency 
planners.  These  guidelines  are  based  on 
accepted  planning  concepts  and 
"lessons  learned"  through  the  study  of 
disaster  case  histories  where  helicopters 
were  used. 

During  the  last  four  decades, 
helicopters  have  proven  their  value  to 
communities  when  disasters  strike.  And 
yet,  all  too  often,  people  simply  assume 
that  these  aircraft  will  arrive  when 
needed.  However,  without  careful 
planning,  helicopters  and  tiltrotors  may 
not  appear,  or  if  they  do,  they  may  not 
be  used  to  their  best  advantage.  This  AC 
identifies  issues  that  need  to  be 
addressed,  provides  general  guidance  on 
how  they  may  be  addressed,  and  lists 
various  contacts  and  references  that  may 
be  helpful  during  the  planning  and 
execution  of  disaster  relief  plans. 
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ADDRESSES:  You  can  find  this  document 
on  the  Internet  at  either  of  the  following 
addresses:  http://www.faa.gov/and/ 
andhome.htm  (click  on  Advisory 
Circulars).  http.//vkrww. faa.gov/and/ 
circulars.htm  (look  for  AC  00-59). 

To  obtain  a  paper  copy  of  this 
document,  write  to  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Office,  SVC-121.23,  Ardmore  East 
Business  Center,  3341  Q  75th  Avenue, 
Landover  MD  20785  or  FAX  your  order 
to  (301)  386-5394.  The  Help  Line 
telephone  number  is  (301)  322-4961.  In 
ordering  the  AC,  please  provide  your 
name  and  full  mailing  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  should  be 
addressed  to  Robert  D.  Smith,  General 
Aviation  and  Vertical  Flight  Program 
Office  (AND-710),  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW,  Washington  DC  20591, 
telephone  (202)  493-4691. 

Issued  in  Washington  DC  on  May  5, 1999. 
Steve  Fisher, 

Manager,  General  Aviation  and  Vertical 
Flight  Program  Office. 

[FR  Doc.  99-11874  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Charter  Renewal,  RTCA,  Inc. 
(utilized  as  an  advisory  committee) 

SUMMARY:  Notice  is  hereby  given  of  the 
renewal  of  the  charter  for  RTCA,  Inc. 
(utilized  as  an  advisory  committee)  for 
2  years,  effective  March  13,  1999.  The 
Administrator  is  the  sponsor  of  the 
committee.  The  objective  of  the  advisory 
committee  is  to  seek  solutions  to 
problems  involving  the  application  of 
technology  (e.g.,  electronics,  computers, 
and  telecommunications)  to 
aeronautical  operations  that  impact  the 
future  air  traffic  management  system. 
The  solutions  are  frequently  in  the 
nature  of  recommended  minimum 
operational  performance  standards  and 
technical  guidance  documents  that  are 
acceptable  to  Government,  industry,  and 
users.  Standards  ensure  equivalent 
performance  of  the  same  generic 
equipment  built  by  different 
manufactiu-ers.  RTCA  Standards  are 
generally  reference  or  used  (with  or 
without  modification)  in  Government 
regulatory  and  procurement  activities. 
The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  committee  are  necessary  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  committee 


will  by  open  to  the  public  except  as 
authorized  by  Section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Peters,  Office  of  System 
Architecture  and  Investment  Analysis 
(ASD-3),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  Telephone: 
202/358-5243. 

Issued  in  Washington,  DC,  on  May  6, 1999. 
lanice  L.  Peters, 
Designated  Official. 

[FR  Doc  99-11872  Filed  5-10-99;  8:45  am] 
BILUNG  CODE  4810-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  188; 
Minimum  Aviation  System 
Performance  Standards  for  High 
Frequency  Data  Link 

Pursuant  to  section  10(A)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee  188 
meeting  to  be  held  May  24-27,  1999, 
starting  at  9:00  a.m.  each  day.  The 
meeting  will  be  held  at  RTCA,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC,  20036. 

The  agenda  will  include:  May  24-25, 
(1)  Working  Group  2,  Minimum 
Operational  Performance  Standards; 
May  25-26,  (2)  WG-1,  Minimum 
Aviation  System  Performance  Standards 
(starting  at  1:00  p.m.  on  May  25);  May 
27,  Plenary  Session:  (3)  Review 
summary  of  February  1999  Meeting;  (4) 
Review  of  WG-1  status;  (5)  Review  of 
WG-2  status;  (6)  Review  activities  of 
other  Standards  Groups;  (7)  Open 
Discussion;  (8)  Confirm  dates  for  future 
meetings;  (9)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://wrww.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  vknritten  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  28, 
1999. 

Janice  L.  Peters, 
Designated  Official. 
[FR  Doc.  99-11873  Filed  5-10-99:  8:45  am] 

BtLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[DOCKET  NO.  MARAD-99-5661] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  July  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Dean,  Office  of  Ports  and 
Domestic  Shipping,  Maritime 
Administration,  400  7th  Street,  S.W., 
Room  7201,  Washington,  D.C.  20590 
telephone  202-366-5477  and  FAX  202- 
366-6988. 

Copies  of  this  collection  can  also  be 
obtained  from  that  ofiBce. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Port  Facilities 
Inventory. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number.  2133-0023. 

Form  Numbers:  MA— 400 

Expiration  Date  of  Approval:  January 
31,2000. 

Summary  of  Collection  of 
Information:  The  collection  of  port 
facility  data  from  terminal  owners 
allows  MARAD  to  maintain 
information,  at  the  proper  level  of 
accuracy  and  currency,  on  those 
essential  port  facilities  that  are  required 
for  emergency  use.  The  surveys  would 
be  used  only  in  the  event  the  data 
contained  on  these  facilities  fell  below 
a  level  of  currency  deemed  adequate  for 
emergency  planning  purposes. 

Need  ana  Use  of  the  Information: 
This  information  collection  is  necessary 
to  fulfill  the  agency's  responsibilities 
contained  in  Executive  Order  12656 
(emergency  preparedness  functions) 
relating  to  emergency  utilization  and 
control  of  U.S.  port  facilities  during 
national  emergencies. 

Description  of  Respondents:  Port 
terminal  owners. 

Annual  Responses:  40. 

Annual  Burden:  40  hours. 

Comments:  Sigu.id  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk, 
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National  Highway  Traffic  Safety 
Administration 

Safety  Rerformance  Standards 
Program  Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration. 
action:  Niotice  of  NHTSA  Rulemaking 
Status  N  eeting. 
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SUMMARt:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  (  uestions  from  the  public  and 
the  autopiobile  industry  regarding  the 
vehicle  regulatory  program. 
Agency's  regular,  quarterly 
n^eeting  relating  to  its  vehicle 
program  will  be  held  on 
June  16.  1999.  beginning  at 
and  ending  at  approximately 
n..  at  the  Clarion  Hotel, 
,  MI.  Questions  relating  to  the 
1  egulatory  program  must  be 
in  writing  with  a  diskette 
by  Friday,  May  28,  1999, 
shown  below  or  by  e- 
4ufficient  time  is  available, 
received  after  May  28  may  be 
at  the  meeting.  The 
group  or  company 
a  question(s)  does  not  have 

for  the  question(s)  to  be 
A  consolidated  list  of  the 
submitted  by  May  28,  1999. 
ssues  to  be  discussed,  will  be 
NHTSA's  web  site 

.dot.gov)  by  Monday,  June 
and  also  will  be  available  at 
The  next  NHTSA  vehicle 
program  meeting  will  teike 


oy 


place  in  Washington  on  Thursday, 
September  16, 1999.  The  location  of  the 
September  meeting  will  be  announced 
in  a  subsequent  notice. 

ADDRESSES:  Questions  for  the  June  16, 
NHTSA  Rulemaking  Status  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  program,  should  be 
submitted  to  Delia  Lopez.  NPS-01, 
National  Highway  Traffic  Safety 
Administration,  Room  5401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  Fax  Number  202-366-4329,  e- 
mail  dlopez@nhtsa.dot.gov.  The  meeting 
will  be  held  at  the  Clarion  Hotel,  9191 
Wickham  Road,  Romulus.  MI. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delia  Lopez.  (202)  366-1810. 

SUPPLEMENTARY  INFORMATION:  NHTSA 

holds  a  regular,  quarterly  meeting  to 
answer  questions  from  the  public  and 
the  regulated  industries  regarding  the  " 
agency's  vehicle  regulatory  program. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  directly  to  ongoing  regulatory 
actions  should  be  submitted,  as  in  the 
past,  to  the  agency's  Safety  Performance 
Standards  Office.  The  purpose  of  this 
meeting  is  to  focus  on  those  phases  of 
NHTSA  activities  which  are  technical, 
interpretative  or  procedural  in  nature. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
DOT  Docket  in  Washington,  DC,  within 
four  weeks  after  the  meeting.  Copies  of 
the  transcript  will  then  be  available  at 
ten  cents  a  page,  (length  has  varied  from 
80  to  150  pages)  upon  request  to  DOT 
Docket,  Room  PL-401,  400  Seventh 
Street,  SW.  Washington,  DC  20590.  The 
DOT  Docket  is  open  to  the  public  from 
10:00  a.m.  to  5:00  p.m.  The  transcript 
may  also  accessed  electronically  at 
http://dms.dot.gov.  at  docket  NHTSA- 
1999-5087.  Questions  to  be  answered  at 
the  quarterly  meeting  should  be 
organized  by  categories  to  help  us 
process  the  questions  into  an  agenda 
form  more  efficiently.  Sample  format: 

I.  Rulemaking 

A.  Crash  avoidance 

B.  Crashworthiness 

C.  Other  Rulemakings 

II.  Consumer  Information 

III.  Miscellaneous 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Delia  Lopez  on  (202) 
366-1810,  by  COB  June  11,  1999. 


Issued:  May  6,  1999. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  99-11789  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  4910-59-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5403] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1998 
and  1999  Lexus  RX300  Mutti-Purpose 
Passenger  Vehicles  Are  Eligible  for 
Importation;  Correction 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Correction  to  notice  of  receipt  of 
petition  for  decision  that 
nonconforming  1998  and  1999  Lexus 
RX300  multi-purpose  passenger 
vehicles  (MPVs)  are  eligible  for 
importation. 

SUMMARY:  This  document  corrects  a 
notice  published,  April  19,  1999  (64  FR 
19212)  announcing  receipt  by  NHTSA 
of  a  petition  for  a  decision  that  1998  and 
1999  Lexus  RX300  MPVs  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States.  The 
notice  incorrectly  identified  the  docket 
number  for  this  petition  as  "Docket  No. 
NHTSA-99-5403."  The  docket  number 
should  have  been  properly  identified  as 
"Docket  No.  NHTSA-99-5503."  Those 
intending  to  comment  on  the  petition 
should  ensure  that  they  reference  the 
correct  docket  number  in  their 
comments. 

Authority:  49  U.S.C.  30141(a)(1)(B)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  May  6,  1999. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-11788  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  4910-59-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33685] 

Coach  USA,  Inc.— Petition  for 
Exemption — Intra-Corporate  Family 
Merger  and  Consolidation 
Transactions 

AGENCY:  Surface  Transportation  Board, 
DOT. 
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ACTION:  Request  for  comments. 

summary:  The  Surface  Transportation 
Board  (Board)  is  seeking  comments  on 
a  petition  by  Coach  USA,  Inc.  (Coach) 
to  be  exempted  from  49  U.S.C.  14303 
and  the  regulations  at  49  CFR  part  1182 
concerning  the  merger  or  consolidation 
of  motor  carriers  of  passengers 
controlled  by  Coach. 

DATES:  Comments  are  due  on  June  10, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION:  Coach  has 
filed  a  petition  for  exemption  requesting 
that  it  be  exempted  from  the  prior 
approval  requfrements  of  section  14303 
for  mergers  or  consolidations  of  motor 
carriers  of  passengers  Coach  afready 
controls.  Under  its  proposal.  Coach 
would  file  a  notice  similar  to  the  one 
applicable  for  class  exemptions  for 
raifroad  intra-corporate  family 
transactions  that  do  not  result  in 
significant  operational  changes,  adverse 
changes  in  service  levels,  or  a  change  in 
the  competitive  balance  with  carriers 
outside  the  corporate  family.  See  49 
CFR  1180.2(d)(3)  and  1180.4(g). 

When  the  petition  was  filed.  Coach,  a 
noncarrier  holding  company,  stated  that 
it  controlled,  inter  alia,  73  motor 
carriers  of  passengers  subject  to  federal 
regulation  (Operating  Carriers).  Coach 
states  its  plans  to  transfer  direct  control 
of  the  Operating  Carriers  to  several  new, 
wholly  owned,  primarily  regionally- 
based  subsidiaries  (Management 
Companies),  which  would  manage 
closely  the  Operating  Carriers  assigned 
to  them. '  As  relevant  here,  each 
Management  Company  evidently  would 
examine  the  Operating  Carriers  it 
controls  to  determine  whether 
consolidations,  mergers  or  other  intra- 
family  corporate  transactions  involving 
these  carriers  are  warranted. 


'  Tentative  approval  has  been  given  to  these 
apphcations.  See  Coach  USA,  Inc.,  and  Coach  USA 
North  Central,  Inc. — Control — Nine  Motor 
Passenger  Carriers,  STB  Docket  No.  MC-F-20931 ; 
Coach  USA,  Inc.,  and  Coach  USA  Northeast,  Inc. — 
Control — 30  Motor  Passenger  Carriers,  STB  Docket 
No.  MC-F-20932;  Coach  USA,  Inc..  and  Coach  USA 
South  Central,  Inc. — Control — Eight  Motor 
Passenger  Carriers,  STB  Docket  No.  MC-F-20933; 
Coach  USA,  Inc.,  and  Coach  USA  Southeast,  Inc. — 
Control — Seven  Motor  Passenger  Carriers,  STB 
Docket  No.  MC-F-20934;  Coach  USA,  Inc.,  and 
Coach  USA  West.  Inc.— Control— 14  Motor 
Passenger  Carriers  STB  Docket  No.  MC-F-20935; 
Coach  USA.  Inc.,  and  Yellow  Cab  Service 
Corporation — Control — Four  Motor  Passenger 
Carriers.  STB  Docket  No.  MC-F-20936  (STB  served 
Nov.  19, 1998);  and  Coach  USA,  Inc.  and  Coach 
Canada.  Inc. — Control  and  Continuance  in 
Control — Autocar  Connoisseur.  Inc..  Erie  Coach 
Lines  Company,  and  Trentway-Wagar,  Inc.,  STB 
Docket  No.  MC-F-20938  (STB  served  Dec.  17,  1998). 


Coach  asserts  that  there  are  currently 
two  procedures  available  for  seeking 
Board  approval  for  mergers/ 
consolidations.  First,  Coach  can  file  an 
application  imder  49  CFR  paft  1182  for 
merger  authority.  Under  this  procedure, 
an  accepted  application  will  be 
published  in  the  Federal  Register 
within  30  days  of  filing  as  a  tentative 
grant  of  authority,  with  comments  due 
within  45  days.  ^  If  no  adverse 
comments  are  timely  filed,  the  tentative 
grant  becomes  effective  automatically.  If 
opposing  comments  are  filed,  the 
applicant  can  reply  within  60  days  of 
the  filing  of  the  application.  The  Board 
will  then  determine  whether  to  issue  a 
decision  on  the  record  developed  or  to 
receive  more  evidence  before  issuing  a 
decision.  ^ 

In  the  alternative,  a  party  can  file  a 
petition  for  exemption  under  49  U.S.C. 
13541  seeking  an  individual  exemption 
from  the  prior  approval  requirements  of 
49  U.S.C.  14303  for  the  merger  or 
consolidation.  Coach  argues  that  these 
proceedings  take  3  or  4  months  from  the 
filing  of  the  petition  to  complete.  We 
have  indicated  that  we  would  normally 
process  exemptions  as  we  do 
applications:  we  would  publish  the 
exemption  request  within  30  days  of 
filing,  and,  after  the  comment  period 
had  expfred,  we  would  issue  a  decision 
on  the  merits  of  the  petition.  See 
Revision  to  Regulations  Governing 
Finance  Applications  Involving  Motor 
Passenger  Carriers,  STB  Ex  Parte  No. 
559  (STB  served  July  8,  1997)  at  6.  * 

Coach  contends  that,  under  present 
procediu'es,  it  takes  a  minimum  of  two 
and  one  half  months  to  be  approved  or 
exempted:  "During  this  hiatus,  the 
transaction  could  not  be  consummated 
and  the  benefits  that  would  have 
accrued  from  the  merger  or 
consolidation  would  not  be  available  to 
the  traveling  public  or  the  merged/ 
consolidated  entity."  Petition  at  2. 

Coach  proposes  that  the  exemption 
for  Coach  intra-corporate  family 
transactions  would  be  similar  to  the  rail 
exemption  for  intra-corporate  family 
transactions.  Coach  and/or  one  of  its 
subsidiaries  woiUd  file  a  verified  notice 


-  A  tentative  grant  does  not  give  the  applicant  the 
right  to  consummate  the  transaction  before  the  end 
of  the  comment  period.  49  CFR  1 182.5(a). 

'  Under  the  statute,  evidentiary  proceedings  are 
to  be  concluded  within  240  days  of  publication  of 
the  application.  The  Board  must  issue  a  decision 
within  180  days  after  the  close  of  the  evidence. 
Time  periods  may  be  extended,  in  total,  for  up  to 
90  days.  49  U.S.C.  14303(e). 

'  This  option  is  made  possible  by  the  ICC 
Termination  Act  of  1995,  Pub.  L.  104-88, 109  Stat. 
803  (1995)  (ICCTA).  Under  former  49  U.S.C. 
11343(e),  the  Interstate  Commerce  Commission 
could  only  grant  exemptions  for  finance 
transactions  involving  motor  carriers  of  property. 
Id.  at  6,  n.l0. 


of  exemption  vdth  the  Board  for  the 
merger  or  consolidation  of  at  least  two 
Coach-controlled  carriers,  which  could 
be  consummated  no  sooner  than  7  days 
after  the  filing  of  the  notice.  Included  in 
the  notice  would  be  a  summary  of  the 
transaction  and  the  purpose  of  the 
transaction,  of  any  contracts  being 
entered  into  concerning  the  transaction, 
and  of  the  effects,  if  any,  on  employees. 
A  copy  of  the  notice  would  be  sent 
simultaneously  to  the  Federal  Highway 
Administration  (FHWA)^  and,  when  the 
carriers  provide  intrastate  service,  to  the 
applicable  state  regulatory  body.  Coach 
proposes  that  the  Board  would  publish 
the  notice  of  exemption  in  the  Federal 
Register  within  30  days  of  filing.  Coach 
also  proposes  that,  if  the  notice  contains 
false  or  misleading  information  that  is 
brought  to  our  attention,  we  could 
revoke  the  exemption  and  order 
divestiture.  Coach  also  submits  that 
petitions  for  revocation  could  be  filed  at 
any  time  pursuant  to  49  U.S.C. 
13541(d).'' 

Coach  notes  tliat,  under  49  U.S.C.   . 
13541(a),  the  Board  must  exempt  a 
transaction  or  service  from  regulation 
when  we  find  that:  (1)  Regulation  is  not 
necessarv  to  carry  out  the  transportation 
policy  of  49  U.S.C.  13101;  (2)  either  (a) 
regulation  is  not  necessary  to  protect 
shippers  from  the  abuse  of  market 
power,  or  (b)  the  transaction  or  service 
is  of  limited  scope;  and  (3)  exemption 
is  in  the  public  interest. 

Transportation  Policy.  Coach  claims 
that  the  operational  and  efficiency 
advantages  of  its  intra-corporate  merger/ 
consolidation  transactions  will  further 
the  transportation  policy  goals  of  49 
U.S.C.  13101(a)(2).  The  benefits  of  these 
transactions  "include  consolidated 
management,  streamlined  operational 
procedures,  elimination  of  redundancies 
and  better  coordinated  planning,  safety 
and  other  management  services  that  will 
enable  the  companies  to  operate  more 
economically  and  efficiently  *   *   *"  Id. 
at  10.  Coach  also  maintains  that  granting 
an  exemption  will  produce  expeditious 
decisions,  enhancing  the  efficiency  of 
regulation,  and  is  thus  consistent  with 
49  U.S.C.  13101(a)(2)(B). 

Abuse  of  Market  Power.  Coach  argues 
that  there  will  be  no  risk  of  an  abuse  of 
market  power  from  the  intra-corporate 
family  transactions,  because  they  will 
not  reduce  competition:  "None  of  the 
Operating  Carriers  today  competes  to 
any  significant  degree,  if  at  all,  with  any 
of  the  other  Operating  Carriers."  Id.  at 


'  Also,  approval  from  FHWA,  if  needed,  for  any 
transfer  of  operating  authorities,  would  be  sought. 

^This  provision  states  that  the  Board  "may  revoke 
an  exemption  ...  on  finding  that  the  application 
of  a  provision  ...  is  necessary  to  carry  out  the 
transportation  policy  of  section  13101." 
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1 1 .  Thi  !se  companies  allegedly  face 
signifi(  ant  competition  from  other  bus 
carrier  i,  private  cars,  and  other  modes 
of  tram  portation.  Coach  contends  that 
the  Boi  rd  has  already  approved  Coach 
merger  >  in  connection  with  control 
transac  tions.^  Finally,  Coach  submits 
that  CO  npetitive  issues  are  more 
approp  riately  considered  in  a  control 
proceei  ling  because  carriers  under 
commc  n  control  will  be  unlikely  to 
compel  e  with  each  other,  than  in  a 
situatic  n  where  the  controlled  carriers 
are  see  Ling  to  merge  for,  according  to 
Coach,  "there  should  be  no  loss  of 
compel  itive  options  available  to  the 
travelii  g  public."  Id.  at  13  (citations 
omittec  ). 

Limii  ed  Scope.  Coach  contends  that 
the  pro  Dosed  exemption  is  of  limited 
scope  b  ecause  it  involves  carriers 
already  under  common  control. 
Becaus  >,  allegedly,  the  carriers  share 
central  zed  management,  the  merger/ 
consoli  lation  "transactions  will 
accordi  ugly  be  more  focused  on 
corpora  le  form  than  on  substantive 
operati  )nal  changes."  Id.  at  14. 

Coac  I  submits  that  most  of  the 
Operati  ig  Carriers  it  controls  are 
relative  y  small.  More  than  half  of  them 
have  an  nual  revenues  of  less  than  $8 
million  few  have  annual  revenues  of 
more  than  $20  million,  and  most  of  the 
Operati  ig  Carriers  have  fleets  of  less 
than  75  buses.  Coach  argues  that, 
consist!  int  with  the  standards  for  rail 
intra-ccrporate  family  transactions  at  49 
CFR  11  J0.2(d)(3),  in  the  merger  or 
consoli  lation  of  its  Operating  Carriers 
"there  i  i^ill  be  no  adverse  change  in 
service  levels,  no  significant  operational 
change!  that  would  adversely  impact 
the  trav  sling  public  and  no  diminution 
in  the  1  ivel  of  competitive  service 
available  to  the  public."  Id.  at  15. 

Publi :  Interest.  The  exemption  is  in 
the  pub  ic  interest,  according  to  Coach, 
because  it  will  increase  regulatory 
efficien  :y  by  reducing  potentially 
burdens  ome  regulatory  practices.  Such 
efficiency.  Coach  alleges,  would  save 
the  resc  urces  of  both  petitioners  and  the 
Board. 

In  ad(  lition  to  these  stated  regulatory 
benefits ,  Coach  claims  that  there  are 
also  cor  imercial  reasons  for  determining 
that  an  sxemption  is  in  the  public 
interest  By  reducing  from  two  and  a 
half  mo  iths  to  7  days  the  period  for 
consum  mating  a  transaction  after  a 
filing,  t]  le  period  that  the  two  merged 


foi  d 


'  See  O^ich 
Control 
Inc.  et  al. 
3,  1997)  a 
Services. 
Gray  LinetTours 
No.  33421 


USA,  Inc.  and  Leisure  Time  Tours- 
Merger  Exemption-Van  Nortwick  Bros.. 
STB  Docket  No.  33428  (STB  served  Nov. 
d  Coach  U.S.A..  Inc.  and  K-T  Contract 
c. — Control  and  Merger  Exemption — 
of  Southern  Nevada.  STB  Docket 
(STB  served  Dec.  4, 1997). 


companies  are  in  limbo  would  be 
significantly  reduced,  lowering  the 
danger  that  the  petitioner  will  miss  out 
on  commercial  opportunities  for 
improving  service.  Coach  also  claims 
that,  under  an  exemption,  the  public 
and  the  Operating  Carriers  would 
sooner  enjoy  the  benefits  of  the  intra- 
corporate family  transaction.  Finally, 
Coach  asserts  that  reducing  the 
regulatory  waiting  period  will  lessen 
uncertainty  in  vendors  and  passengers. 

Discussion 

As  Coach's  petition  raises  issues  of 
first  impression,  we  are  seeking 
comment  on  Coach's  petition. 
Commenters  should  address  whether  an 
exemption  for  intra-corporate  family 
transactions  is  warranted  and,  if  so, 
whether  it  should  be  available  solely  to 
Coach. 

As  a  preliminary  matter,  we  do  not 
see  how  a  class  exemption  could  apply 
only  to  one  party.  If  the  exemption 
criteria  are  satisfied  for  Coach,  they 
would  also  presumably  apply  to  other 
parties,  if  any  are  similarly  situated. 
Parties  should  address  this  issue. 

We  also  question  whether  the 
concerns  raised  by  Coach  cannot  be 
addressed  under  our  current  rules  at 
least  in  those  cases  where  there  is  a 
demonstrated  need  for  quick  action  by 
the  Board.  Under  49  U.S.C.  14303(i), 
pending  the  Board's  consideration  of  an 
application,  we  may  grant  interim 
approval  to  the  operation  of  properties 
sought  to  be  acquired  for  not  more  than 
180  days  "when  it  appears  that  failure 
to  do  so  may  result  in  the  destruction 
of  or  injury  to  those  properties  or 
substantially  interfere  with  their  future 
usefulness  in  providing  adequate  and 
continuous  service  to  the  public."  See 
also  49  CFR  1182.7.  If  the  interim 
approval  request  is  submitted  when  the 
application  is  filed,  the  Board  will  issue 
its  decision  with  the  notice  accepting 
the  application,  i.e.,  within  30  days. 
Section  1182.7(d)(1).  This  is  quicker 
than  the  two  and  one  half  months  that 
Coach  claims  is  too  long  and  only  23 
days  longer  than  the  effective  date 
under  Coach's  proposal. 

Accordingly,  commenters  should 
address  these  issues,  as  well  as  the 
general  issue  of  whether  the  exemption 
Coach  proposes  is  in  the  public  interest. 
Also,  a  copy  of  this  request  for 
comments  will  be  served  on  the 
Department  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20530. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  May  4,  1999. 


By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clyburn,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 

Secretary. 

[PR  Doc.  99-11877  Filed  5-10-99;  8:45  am] 

BILLING  CODE  4910-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)).  Currently,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  within  the  Department  of  the 
Treasury  is  soliciting  comments 
concerning  the  Claim  for  Drawback  of 
Tax  on  Cigars,  Cigarettes,  Cigarette 
Papers  and  Cigarette  Tubes. 
DATES:  Written  comments  should  be 
received  on  or  before  July  12,  1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Nancy  Kern, 
Regulations  Division,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226, 
(202) 927-8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Title  for  Drawback  of  Tax  on 
Cigars,  Cigarettes,  Cigarette  Papers  and 
Cigarette  Tubes. 

OMB  Number:  1512-0117. 

Form  Number:  ATF  F  5620.7  (2147). 

Abstract:  ATF  F  5620.7  (2147) 
documents  that  cigars,  cigarettes, 
cigarette  papers  and  tubes  were  shipped 
to  a  foreign  country,  Puerto  Rico,  the 
Virgin  Islands  or  a  possession  of  the 
United  States  and  that  the  tax  was 
already  paid  on  these  tobacco  articles. 
AFT  F  5620.7  (2147)  is  the  claim  form 
that  a  person  who  paid  the  tax  on  the 
articles  uses  to  file  for  a  drawback  or 
refund  for  the  tax  that  has  already  been 
paid. 
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Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
288. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  144. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practitil  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  4,  1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
(FR  Doc.  99-11798  Filed  5-10-99;  8:45  am] 
BILUNG  CODE  4810-31-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 


Withdrawal  of  Spirits,  Specially 
Denatured  Spirits,  or  Wines  for 
Exportation. 

DATES:  Written  comments  should  be 
received  on  or  before  July  12,  1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Nancy  Kem, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226 
(202) 927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Withdrawal  of  Spirits,  Specially 
Denatured  Spirits,  or  Wines  for 
Exportation. 

OMB  Number:  1512-0190. 

Form  Number:  ATF  F  5100.11. 

Abstract:  ATF  F  5100.11  is  completed 
by  exporters  to  report  the  withdrawal  of 
spirits,  denatured  spirits,  and  wines 
from  internal  revenue  bonded  premises, 
without  payment  of  tax  for  direct 
exportation,  transfer  to  a  foreign  trade 
zone,  customs  manufacturer's  bonded 
warehouse  or  customs  bonded 
warehouse  or  for  use  as  supplies  on 
vessels  or  aircraft. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  6,000. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 


costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  4.  1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
|FR  Doc.  99-11799  Filed  5-10-99:  8:45  ami 
BILLING  CODE  4aiO-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Inventory — Export  Warehouse 
Proprietor. 

DATES:  Written  comments  should  be 
received  on  or  before  July  12,  1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Shawn  Hart, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8930. 
SUPPLEMENTARY  INFORMATION: 

Title:  Inventory — Export  Warehouse 
Proprietor. 

OMB  Number:  1512-0171. 
'    Form  Number:  ATF  F  5220.3. 

Abstract:  ATF  F  5220.3  is  used  by 
export  warehouse  proprietors  to  record 
inventories  that  are  required  by  law  and 
regulations.  The  form  provides  a 
uniform  format  for  recording  inventories 
and  establishes  a  contingent  tax  liability 
on  tobacco  products. 

Current  Actions:  There  are  no  ciianges 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 
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of  Review:  Extension. 

Public:  Business  or  other  for- 


50. 


FOR  COMMENTS:  Comments 
t^ed  in  response  to  this  notice  will 
and/or  included  in  the 
for  0MB  approval.  All 

will  become  a  matter  of 
record.  Comments  are  invited  on: 
the  collection  of  information 
for  the  proper  performance 
1  unctions  of  the  agency,  including 
the  information  shall  have 
utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the 
of  information;  (c)  ways  to 
the  quality,  utility,  and  clarity 
i^iformation  to  be  collected;  (d) 
minimize  the  burden  of  the 
of  information  on 

including  through  the  use 
collection  techniques  or 
of  information  technology; 
estimates  of  capital  or  start-up 
ai  id  costs  of  operation, 
raainte  lance,  and  purchase  of  services 
to  prov  de  information. 

Dated  May  4,  1999. 
William  T.  Earle. 

Assistar  t  Director  (Management)  CFO. 
[FRDor  99-11800  Filed  5-10-99;  8:45  ami 

BILLING  CODE  4810-31-P 
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DEPAFfTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Flream^s 

Proposfed  Collection;  Comment 
Request 
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Notice  and  request  for 


SUMMAf^Y:  The  Department  of  the 

y,  as  part  of  its  continuing  effort 
e  paperwork  and  respondent 
invites  the  general  public  and 
Fi  ideral  agencies  to  take  this 
opporti  nity  to  comment  on  proposed 
I  ;ontinuing  information 
i  3ns,  as  required  by  the 
Paperw  jrk  Reduction  Act  of  1995, 
,aw  104-13  (44  U.S.C. 
2)(A)).  Currently,  the  Bureau  of 
,  Tobacco  and  Firearms  within 
Depjartment  of  the  Treasury  is 
comments  concerning  the 
Applicc  tion  and  Permit  to  Ship  Liquors 
Articles  of  Puerto  Rican 

ure  Taxpaid  to  the  United 


DATES:  Written  comments  should  be 
received  on  or  before  July  12,  1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NfW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Shawn  Hart, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8522. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  and  Permit  to  Ship 
Liquors  and  Articles  of  Puerto  Rican 
Manufacture  Taxpaid  to  the  United 
States. 

OMB  Number:  1512-0057. 

Form  Number:  ATF  F  487-B  (5170.7). 

Abstract:  ATF  F  487-B  (5170.7)  is 
used  to  document  the  shipment  of 
taxpaid  Puerto  Rican  articles  into  the 
U.S.  The  form  is  verified  by  Puerto 
Rican  and  U.S.  Treasury  officials  to 
certify  that  products  are  either  taxpaid 
or  deferred  under  the  appropriate  bond 
and  serves  as  a  method  of  protection  of 
the  revenue. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  100. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  May  4,  1999. 
William  T.  Earle. 

Assistant  Director  (Management)  CFO. 
[PR  Doc.  99-11801  Filed  5-10-99:  8:45  am] 
BILUNG  CODE  4810-31 -P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
cmd/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Letterhead  Request  For  Information  in 
Regard  to  Federal  Firearms  Dealer's 
Records  (Dealer's  Records  of  Aquisition, 
Disposition  and  Supporting  Data). 

DATES:  Written  comments  should  be 
received  on  or  before  July  12,  1999  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Dottie  Morales, 
Public  Safety  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-7572. 
SUPPLEMENTARY  INFORMATION: 

Title:  Letterhead  Request  For 
Information  in  Regard  to  Federal 
Firearms  Dealer's  Records  (Dealer's 
Records  of  Aquisition,  Disposition  and 
Supporting  Data). 

OMB  Number:  1512-0493. 

Form  Number:  ATF  F  5300.3. 

Abstract:  ATF  F  5300.3  gives  the  user 
a  simplified  format  to  list  the  required 
information  ATF  needs  to  perform  its 
functions  in  regard  to  the  law.  The 
respondent  saves  time  because  the 
questions  are  simple  and  a  return 
address  is  supplied.  The  form  is  used  to 
maintain  a  current  status  of  firearms 
licensees. 


Federal  Register / Vol.  64,  No.  90 /Tuesday,  May  11,  1999 /Notices 


25397 


Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
28,000. 

Estimated  Time  Per  Respondent:  5 

minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,380. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  infonnation 
is  necessary  for  the  proper  perfonnance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  4, 1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
|FR  Doc.  99-11802  Filed  5-10-99;  8:45  am) 

BILLING  CODE  4S10-I1-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Marks  on  Wine  Containers. 


DATES:  Written  comments  should  be 
received  on  or  before  July  12, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form{s)  and  instructions 
should  be  directed  to  Nancy  Kern, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 
Title:  Marks  on  Wine  Containers. 
OMB  Number:  1512-0503. 
Recordkeeping  Requirement  ID 
Number:  ATF  REC  5120/3. 

Abstract:  ATF  requires  that  wine  on 
wine  premises  be  identified  by 
statements  of  information  on  labels  or 
contained  in  meirks.  ATF  uses  this 
information  to  validate  the  receipts  of 
excise  tax  revenue  by  the  Federal 
government.  All  of  the  required 
information  is  drawn  from  cost 
accounting  records  maintained  to 
establish  the  price  of  each  product. 
These  records  are  maintained  by 
manufactiurers  on  all  products  even  in 
the  absence  of  marking  requirements. 
Therefore,  ATF  does  not  impose  any 
burden  on  the  respondent.  The  record 
retension  period  is  only  required  as  long 
as  the  container  is  used  for  storing  wine. 
There  is  no  retension  period  beyond  the 
time  the  wine  is  stored  in  the  container. 
Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 

only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

1,560. 

Estimated  Time  Per  Respondent:  0. 

Estimated  Total  Annual  Burden 
Hours:  1. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  vdll 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  4,  1999. 
WUUam  T.  Earle, 

Assistant  Director  (Management)  CFO. 

(PR  Doc.  99-11803  Filed  5-10-99;  8:45  am) 

ULUNQ  CODE  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot>acco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  "Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Report  of  Theft  or  Loss  of  Explosives. 
DATES:  Written  comments  should  be 
received  on  or  before  July  12, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Joe  Bradley, 
Public  Safety  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8053. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Theft  or  Loss  of 
Explosives. 

OMB  Number:  1512-0185. 

Form  Number:  ATF  F  5400.5. 

Abstract:  Ix)sses  or  theft  of  explosives 
must,  by  statute,  be  reported  within  24 
hours  of  the  discovery  of  the  loss  of 
theft.  This  form  contains  the  minimum 
information  necessary  for  ATF  to 
initiate  criminal  investigations. 

Current  Actions:  The  only  cuange  to 
this  information  collection  is  an  update 
of  the  Address  Listing  of  ATF  Offices. 
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?  o/flevjev*';  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

EsAmated  Number  of  Respondents: 
250J 

Esqmated  Time  Per  Respondent:  1 
hour  ^d  48  minutes. 

Estimated  Total  Annual  Burden 
HouT$:  450. 

REQUiST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  su^unarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comiqents  will  become  a  matter  of 
publid  record.  Comments  are  invited  on: 
(a)  wqether  the  collection  of  information 
i»  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whethjer  the  information  shall  have 
practi^  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhaii|»  the  quality,  utility,  and  clarity 
of  the  Information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respoqdents,  including  through  the  use 
of  aut(}mated  collection  techniques  or 
other  ft)rms  of  information  technology; 
and  (el  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintmance,  and  purchase  of  services 
to  proyide  information. 

Datsd:  May  4. 1999. 
Willia^T.Eu-b, 

Aaaista^t  Director  (Management)  CFO. 
IFR  Dni  99-11804  Filed  5-10-99;  8:45  am] 


D€PAirrMENT  OF  THE  TREASURY 

Burwd  of  Alcohol.  Tobacco  and 
nraanfa 

PropoMWl  Collaction;  Commant 


Raquait 
AcnoN:|^ 


commejil 
tllMMA^r 


Notice  and  request  for 
ts. 


f:  The  Department  of  the 
Treasuiy ,  as  part  of  its  continuing  effort 
to  redu^  paperwork  and  respondent 
burdenj  invites  the  general  pubhc  and 
other  Federal  agencies  to  take  this 
opportiinity  to  comment  on  proposed 
and/or  Continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  I^w  104-13  (44  U.S.C. 
3506(c)C2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Deptrtment  of  the  Treasury  is 
soliciting  comments  concerning  the 
Special  Tax  Registration  and  Return 
(Alcoho)  and  Tobacco)  and  the  Special 
Tax  Registration  and  Return  (National 
Fireanni  Act). 


DATES:  Written  comments  should  be 
received  on  or  before  July  12,  1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Timothy 
DeVanney,  Revenue  Operations  Branch, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8220. 
SUPPLEMENTARY  INFORMATION: 

Title:  Special  Tax  Registration  and 
Return  (Alcohol  and  Tobacco)  and 
Special  Tax  Registration  and  Return 
(National  Firearms  Act). 
OMB  Number:  1512-0472. 
Fonn  Number:  ATF  F  5630.5  and  ATF 
F  5630.7. 

Abstract:  ATF  F  5630.5  and  ATF  F 
5630.7  are  completed  by  persons 
engaged  in  certain  alcohol,  tobacco  and 
firearms  related  businesses, 
respectively.  Both  forms  are  used  to 
register  and/or  pay  a  special 
occupational  tax,  as  required  by  statute. 
Upon  receipt  of  the  tax,  a  special  tax 
stamp  is  issued. 

Current  Actions:  As  a  result  of  an 
employee  suggestion,  the  instructions 
for  TAXPAYER  IDENTIFYING 
INFORMATION  Section  I,  have  been 
clarified  on  both  forms.  In  addition, 
both  forms  have  been  updated  to  reflect 
ciurent  office  names  and  phone 
numbers. 

Tw^e  of  Review:  Extension. 
Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
90.700. 

Estimated  Time  Per  Respondent:  48 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  72,778. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  4,  1999. 
Wiiliam  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  99-11805  Filed  5-10-99;  8:45  am] 
BILLING  CODE  4610-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot)acco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Personnel  Questionnaire — Alcohol  and 
Tobacco  Products. 

DATES:  Written  comments  should  be 
received  on  or  before  July  12, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  David  Brokaw, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Personnel  Questionnaire — 
Alcohol  and  Tobacco  Products. 

OMB  Number:  1512-0034. 

Form  Number:  ATF  F  5000.9. 

Abstract:  The  information  on  ATF  F 
5000.9  enables  ATF  to  determine 
whether  or  not  an  applicant  for  an 
alcohol  or  tobacco  permit  meets  the 
minium  qualifications.  The  form 
identifies  the  individual,  residence, 
business  background  and  financial 
sources  for  business  and  criminal 
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records.  If  the  applicant  is  found  not 
qualified,  the  permit  may  be  denied. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  piuposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  2 

hours. 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  emd  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  5,  1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
(FR  Ekx.  99-11806  Filed  5-10-99;  8:45  am] 
BILUNO  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Acohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 


Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Requisition  For  Forms  or  Publications, 
ATF  F  1370.3  and  Requisition  For 
Firearms/Explosives  Forms,  ATF  F 
1370.2. 

DATES:  Written  comments  should  be 
received  on  or  before  July  12,  1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Linda  Barnes, 
Document  Services  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
SUPPLEMENTARY  INFORMATION: 

Title:  Requisition  For  Forms  or 
Publications  and  Requisition  For 
Firearms/Explosives  Forms. 
OMB  Number:  1512-0001. 
Form  Number:  ATF  F  1370.3  and  ATF 
F  1370.2. 

Abstract:  These  forms  are  used  by  the 
general  public  to  request  or  order  forms 
or  publications  from  the  ATF 
Distribution  Center.  The  forms  notify 
ATF  of  the  quantity  required  by  the 
respondent  and  provide  a  guide  as  to 
annual  usage  of  ATF  forms  or 
publications  by  the  general  public. 

Current  Actions:  The  form  numbers 
have  changed  as  a  result  of  a 
reorganization  of  ATF's  subject 
classification  system. 

Type  of  Review:  Extension. 
Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,725. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubhc  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  5. 1999. 
Williajn  T.  Earle. 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  99-11807  Filed  5-10-99;  8:45  ami 
BtLUNQ  COOE  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  for  Operating  Permit  Under 
26  U.S.C.  5171(d). 

DATES:  Written  comments  should  be 
received  on  or  before  July  12. 1999  to  be 
assured  of  consideration 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Shawn  Hart, 
Regulations  Division,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226, 
(202)  927-8522. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Operating 
Permit  Under  26  U.S.C.  5171(d). 

OMB  Number:  1512-0195. 

Form  Number:  ATF  F  5110.25. 

Abstract:  ATF  F  5110.25  is  completed 
by  proprietors  of  distilled  spirits  plants 
who  engage  in  certain  specified  types  of 
activities.  ATF  personnel  use  the 
information  on  the  form  to  identify  the 
apphcant,  the  location  of  the  business 
and  the  types  of  activities  to  be 
conducted. 
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Cu  rent  Actions:  There  are  no  changes 
to  this  infonnation  collection  and  it  is 
beina  submitted  for  extension  purposes 
onlyj 

Tj^  of  Review:  Extension. 

Afj  icted  Public:  Business  or  other  for- 
profit 

Est  mated  Number  of  Respondents: 
80. 

Est  mated  Time  Per  Respondent:  15 
minu'  es. 

Est  mated  Total  Annual  Burden 
Houri:  20. 

REQU^  FOR  COMMENTS:  Comments 
subm^ted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
publid  record.  Comments  are  invited  on; 
(a)  whether  the  collection  of  information 
is  nec(  ssary  for  the  proper  performance 
of  the  iinctions  of  the  agency,  including 
whethsr  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agenc]  's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhan(  ;e  the  quality,  utility,  and  clarity 
of  the  i  nformation  to  be  collected;  (d) 
ways  ti )  minimize  the  burden  of  the 
collect  on  of  information  on 
respon  lents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  aid  costs  of  operation, 
mainteiance,  and  purchase  of  services 
to  provide  information. 

Dated  May  5,  1999. 
William  T.  Earle, 

Assistan  t  Director  (Management)  CFO. 
[FR  DocJ  99-11808  Filed  5-10-99;  8:45  am] 

BILLING  cboE  4S10-31-P 


BdoOE 


DEPAfTTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
FirearTn|s 

Propose  Collection;  Comment 
Request 


ACTION 
comme 


l:jMc 


lotice  and  request  for 


SUMMArV:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduoB  paperwork  and  respondent 
burden.^vites  the  general  public  and 
other  Fejderal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  dontinuing  information 
coUecticins,  as  required  by  the 
Paperwcjrk  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol  j  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 


Application  for  National  Firearm 
Examiner  Academy. 

DATES:  Written  comments  should  be 
received  on  or  before  July  12,  1999  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  vmtten  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Thomas  Cannon, 
Career  Development  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  565-4570. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  National 
Firearm  Examiner  Academy. 
OMB  Number:  1512-0549. 
Form  Number:  ATF  F  6330.1. 
Abstract:  The  Office  of  Training  and 
Professional  Development  at  ATF  has 
developed  a  new  training  program  for 
entry  level  firearm  and  toolmark 
examiners.  The  application  form  will 
allow  ATF  to  process  eligible 
candidates. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  entension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Federal  Government, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  13. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubhc  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessdry  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  May  5, 1999. 
WUUain  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  99-11809  Filed  5-10-99;  8:45  am) 
BILUNG  CODE  481»-31-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  W-4V 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W-4V,  Voluntary  Withholding  Request. 
DATES:  Written  comments  should  be 
received  on  or  before  July  12.  1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  llll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue  ' 
Service,  room  5569,  llll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
Title:  Voluntary  Withholding  Request. 
OMB  Number:  1545-1501. 
Form  Number:  W— 4V. 
Abstract:  If  an  individual  receives  any 
of  the  following  government  payments, 
he/she  may  voluntarily  complete  Form 
W-4V  to  request  that  the  payer 
withhold  Federal  income  tax.  Those 
payments  are  unemployment 
compensation,  social  security  benefits, 
tier  I  railroad  retirement  benefits. 
Commodity  Credit  Corporation  loans,  or 
certain  crop  disaster  payments  under 
the  Agricultural  Act  of  1949  or  title  II  of 
the  Disaster  Assistance  Act  of  1988. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  farms. 
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Estimated  Number  of  Respondents: 
19,700.000. 

Estimated  Time  Per  Respondent:  29 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  9,653,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  tJie  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quaUty,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  piut:hase  of  services 
to  provide  information. 

Approved:  May  3, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-11748  Filed  5-10-99;  8:45  am) 

BILUNG  CODE  4630-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  990-6L;  Schedule  A 
(Form  990-BL),  Form  6069 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
990-BL.  Information  and  Initial  Excise 
Tax  Return  for  Black  Lung  Benefit 
Trusts  and  Certain  Related  Persons,  and 
Form  6069,  Return  of  Excise  Tax  on 
Excess  Contributions  to  Black  Lung 
Benefit  Trust  Under  Section  4953  and 
Computation  of  Section  192  Deduction. 
DATES:  Written  comments  should  be 
received  on  or  before  July  12,  1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  IXl  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPt-EMENTARY  INFORMATION: 

Title:  Form  990-BL,  Information  and 
Initial  Excise  Tax  Return  for  Black  Lung 
Benefit  Trusts  and  Certain  Related 
Persons,  and  Form  6069,  Return  of 
Excise  Tax  on  Excess  Contributions  to 
Black  Lung  Benefit  Trust  Under  Section 
4953  and  Computation  of  Section  192 
Deduction. 

OMB  Number:  1545-0049. 

Fonn  Number:  Form  990-BL: 
Schedule  A  (Form  990-BL),  and  Form 
6069. 

Abstract:  IRS  uses  Form  990-BL  to 
monitor  activities  of  black  limg  benefit 
trusts,  and  to  collect  excise  taxes  on 
these  trusts  and  certain  related  persons 
if  they  engage  in  proscribed  activities. 
The  tax  is  figured  on  Schedule  A  and 
attached  to  Form  990-BL.  Form  6069  is 
used  by  coal  mine  operators  to  figure 
the  maximum  deduction  to  a  black  lung 
benefit  trust.  If  excess  contributions  eue 
made,  IRS  uses  the  form  to  figure  and 
collect  the  tax  on  excess  contributions. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
22. 

Estimated  Time  Per  Respondent:  26 
hours,  3  minutes. 

Estimated  Total  Annual  Burden 
Hours:  573. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  informadon  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  oa 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  29,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-1 1 749  Filed  5-10-99;  8:45  am) 
BIUJNQ  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comnrtent 
Request  tor  Form  9620 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
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soliciting  comments  concerning  Form 
9620,  Race  and  National  Origin 
Ident  fication. 

DATE] :  Written  comments  should  be 
receiifed  on  or  before  July  12,  1999.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gairick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1  111  Constitution 
Avenie  NW.,  Washington,  IX:  20224. 
FOR  FARTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copiei  of  the  form  and  instructions 
shouli  1  be  directed  to  Carol  Savage, 
(202)  522-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenvie  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Titl^:  Race  and  National  Origin 
Identi  ication. 

OM  ?  Number:  1545-1398. 
Fon  1  Number:  9620. 
Abs  tact:  Form  9620  is  an  optically 
scannable  form  that  is  used  to  collect 
race  a|td  national  origin  data  on  all  IRS 
emploKrees  and  new  hires.  TTie  form  is 
a  valui  ible  tool  in  allowing  the  IRS  to 
meet  i  s  diversity/EEO  goals  and  as  a 
compc  nent  of  its  referral  and  tracking 
systen  and  recruitment  program. 

Cun  ent  Actions:  There  are  no  changes 
being  i  nade  to  the  form  at  this  time. 

Typi  f  of  Review:  Extension  of  a 
curren  tly  approved  collection. 

Affe  ■:ted  Public:  Individuals  or 
households,  and  the  Federal 
Government. 

Estii  noted  Number  of  Respondents: 
50,000 

Estii  noted  Time  Per  Respondent:  3 
minut(  s. 

Estit  lated  Total  Annual  Burden 
Hours:  2,500. 

The  bllowing  paragraph  applies  to  all 
of  the  <  ollections  of  information  covered 
by  this  notice: 

An  a  jency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  pr  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  theii  contents  may  become  material 
in  the  Administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUESh'  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  siun^arized  and/or  included  in  the 
request  for  OMB  approval.  All 
commetits  will  become  a  matter  of 
public  ^ord.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  neco  isary  for  the  proper  performance 
of  the  f  motions  of  the  agency,  including 
whethe  r  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  3.  1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  99-11751  Filed  5-10-99;  8:45  am) 

WLUNG  CODE  4830-01-U 


DEPARTME^^■  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Brooklyn,  New 
York. 

DATES:  The  meeting  will  be  held  Friday, 
May  14, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  McKeon  at  1-888-912-1227  or 
718-488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Friday,  May  14,  1999.  6:00  p.m.  to  9:00 
p.m.  at  10  MetroTech  Center,  6th  Floor, 
625  Fulton  Street,  Brooklyn,  N.Y.  11201. 
Due  to  limited  conference  space, 
notification  of  intent  to  attend  the 
meeting  must  be  made  writh  Kevin 
McKeon.  Mr.  McKeon  can  be  reached  at 
1-888-912-1227  or  718-488-3555.  The 
public  is  invited  to  make  oral  comments 
from  7:00  p.m.  to  8:00  p.m.  on  Friday, 
May  14,  1999.  Individual  comments  will 
be  limited  to  5  minutes. 

If  you  would  like  to  have  the  CAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3555,  or 
wrrite  Kevin  McKeon,  CAP  Office,  P.O. 
Box  R,  Brooklyn,  N.Y.,  11202.  The 
Agenda  will  include  the  following: 
reports  of  the  sub-committees  and 
various  IRS  issues. 


Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  May  3, 1999. 
Jack  Mannion, 
Chief,  Special  Projects. 
[PR  Doc.  99-11752  Piled  5-11-99;  8:45  am] 

BILUNG  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttie  Citizen  Advocacy 
Panel,  Pacific-Norttiwest  District 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Pacific-Northwest  District  Citizen 
Advocacy  Panel  will  be  held  in  Seattle, 
Washington. 

DATES:  The  meeting  will  be  held 
Saturday,  May  22,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Diamond  at  1-888-912- 
1227  or  206-220-6099. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Saturday,  May  22,  1999,  9:00  a.m.  to 
5:00  p.m.  at  the  Edmond  Meany  Hotel, 
Chancellor  Room,  4507  Brooklyn 
Avenue  NE,  Seattle,  WA.  Due  to  Hmited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made 
with  Deborah  Diamond. 

Ms.  Diamond  can  be  reached  at  1- 
888-912-1227  or  206-220-6099.  The 
public  is  invited  to  make  oral  comments 
from  10:00  a.m.  to  11:00  a.m.  on 
Saturday,  May  22,  1999.  hidividual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  CAP 
consider  a  vmtten  statement,  please  call 
1-888-912-1227  or  206-220-6099,  or 
write  Deborah  Diamond,  CAP  Office, 
915  2nd  Avenue;  M/S  W-406.  Seattle. 
WA  98174. 

The  Agenda  will  include  the 
following:  subcommittee  reports  and 
various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  May  3, 1999. 
Jack  Mannion, 
Chief,  Special  Projects. 
[PR  Doc.  99-11753  Filed  5-10-99;  8:45  am) 

HLUNa  CODE  4S3»-01-P 
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DEPARTMErn*  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0085] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Board  of  Veterans'  Appeals, 
Department  of  Veterans  Affairs. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Board  of  Veterans' 
Appeals  (BVA),  Department  of  Veterans 
Affairs,  has  sulamitted  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
PRA  submission  describes  the  nature  of 
the  information  collection  and  its 
expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  June  10, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0085." 
SUPPLEMENTARY  INFORMATION: 

Titles: 

a.  Appeal  to  Board  of  Veterans' 
Appeals,  VA  Form  9. 

b.  Withdrawal  of  Services  by  a 
Representative. 

c.  Filing  of  Representative's  Fee 
Agreements  and  Motions  for  Review  of 
Such  Agreements. 

d.  Motion  for  Review  of 
Representative's  Charges  for  Expenses. 

e.  Request  for  Changes  in  Hearing 
Date. 

f.  Motion  for  Reconsideration. 
OMB  Control  Number:  2900-0085. 
Type  of  Review:  Extension  of  a 

currently  approved  collection. 

Abstract 

a.  VA  Form  9  is  furnished  to  an 
appellant  so  that  he  or  she  has  the 
information  necessary  to  perfect  an 
appeal  from  a  denial  of  VA  benefits. 

b.  When  the  appellant's  representative 
withdraws  from  a  case,  information 
must  be  obtained  in  order  to  afford 
protection  to  the  appellant  and  in  order 
for  BVA  to  be  able  to  know  who  is 
providing  representational  services  in 
each  individual  case. 

c.  Agreements  for  fees  charged  by 
individuals  or  organizations  for 
representing  claimants  and  appellants 


before  VA  are  filed  with,  and  reviewed 
by,  the  Board  of  Veterans'  Appeals.  The 
information  is  used  to  afford  protection 
to  VA  claimants  by  ensuring  that  the  VA 
benefits  are  not  diverted  from  their 
intended  purpose  through  overreaching 
by  unscrupulous  representatives  and  in 
processing  payment  of  fees  from  VA 
benefits  when  provided  by  the 
agreement. 

d.  Expense  reimbursements  claimed 
by  individuals  and  organizations  for 
representing  claimants  and  appellants 
before  VA  have  been  monitored  for 
fairness  for  many  years.  The  information 
is  used  to  monitor  representatives'  fees 
for  reasonableness  and  ensure  that 
unreasonable  fees  are  not  charged  by 
claiming  such  fees  under  the  guise  of 
"expenses." 

e.  VA  provides  hearings  to  appellants 
and  their  representatives,  as  required  by 
basic  Constitutional  due-process  and  by 
Title  38  U.S.C.  7107(b).  From  time  to 
time,  hearing  dates  and/or  times  are 
changed,  hearing  requests  withdrawn 
and  new  hearings  requested  after  failure 
to  appear  at  a  scheduled  hearing.  The 
information  is  used  to  comply  with  the 
appellants'  or  their  representatives' 
requests. 

f.  Decisions  by  BVA  are  final  unless 
the  Chairman  orders  reconsideration  of 
the  decision.  The  information  provided 
is  unique  in  each  case  and  must  be 
provided  in  order  for  BVA  to  be  aware 
that  reconsideration  is  being  sought  and 
to  inform  BVA  of  the  basis  of  the 
request.  Failure  to  obtain  the 
information  would  result  in  depriving 
appellants  of  this  potential  form  of 
relief. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
21, 1998  at  page  39119. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit, 
and  Not-for-profit  institutions. 

Estimated  Total  Annual  Burden: 
36,837  hours. 

a.  Appeal  to  Board  of  Veterans' 
Appeals  "  32,500  hours. 

b.  Withdrawal  of  Services  by  a 
Representative — 183  hours. 

c.  Filing  and  Motions  for  Review  of 
fee  Agreements — 225  hours. 

d.  Motion  for  Review  of  Expenses — 4 
hours. 

e.  Request  for  Changes  in  Hearing 
Date — 2,374  hours. 

f.  Motion  for  Reconsideration — 1,550 
hours. 


Estimated  Average  Burden  Per 
Respondent 

a.  Appeal  to  Board  of  Veterans' 
Appeals — 1  hour. 

D.  Withdrawal  of  Services  by  a 
Representative — 20  minutes. 

c.  Fee  Agreement — 30  minutes 
(contract  modifications),  10  minutes 
(basic  fifing) — 2  hours  (filing  motion  or 
response). 

d.  Motion  for  Review  of  Expenses — 2 
hours  (motion  or  response  to  motion). 

e.  Request  for  Changes  in  Hearing 
Date — 15  minutes  (basic  request) — 1 
hour  (requests  requiring  preparation  of 
a  motion). 

f.  Motion  for  Reconsideration — 1 
hour. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Number  of 
Respondents:  41,644. 

a.  Appeal  to  Board  of  Veterans'     . 
Appeals— 32,500. 

b.  Withdrawal  of  Services  by  a 
Representati  ve — 550. 

c.  Fee  Agreement — 875. 

d.  Motion  for  Review  of  Expenses — 2. 

e.  Request  for  Changes  in  Hearing 
Date— 6,167. 

f.  Motion  for  Reconsideration — 1,550. 
Send  comments  and 

recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington,  DC  20503 
(202)  395^650.  Please  refer  to  "OMB 
Control  No.  2900-0390"  in  any 
correspondence. 

Dated:  April  29, 1999. 

By  direction  of  tlie  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
|FR  Doc.  99-11769  Filed  5-10-99;  8:45  am) 
BILUNG  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0390] 

Agency  Information  Coiiection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 


SUMMARY:  hi  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
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Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natureof  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES: I  Comments  must  be  submitted  on 
or  before  June  10.  1999. 
FOR  FUPTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Informtition  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs;  810  Vermont  Avenue,  NW, 
Washington,  EX:  20420,  (202)  273-8015 
or  FA^q  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0390." 
SUPPLEMENTARY  INFORMATION: 

77f7ej  Application  of  Surviving 
SpouseJ  or  Child  for  REPS  Benefits 
(Restored  Entitlement  Program  for 
Survivors),  VA  Form  21-6924. 

OMB  Control  Number:  2900-0390. 

Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  exptired. 
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Abstract:  VA  administers  the  REPS 
program.  The  program  pays  VA  benefits 
to  certain  surviving  spouses  and 
children  of  veterans  who  died  in  service 
prior  to  August  13,  1981  or  who  died  as 
a  result  of  a  service-coimected  disability 
incurred  or  aggravated  prior  to  August 
13,  1981.  VA  Form  21-8924  is  used  by 
survivors  of  deceased  veterans  to  claim 
REPS  benefits.  The  information  is  used 
by  VBA  to  determine  if  the  applicant 
meets  REPS  eligibility  criteria. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  23,  1998  at  pages  71190- 
71191. 

Affected  Public:  Individuals  or 
households. 


Estimated  Annual  Burden:  2,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  One  time  for 
most  beneficiaries. 

Estimated  Number  of  Respondents: 
7,500. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395^650.  Please  refer  to  "OMB 
Control  No.  2900-0390"  in  any 
correspondence. 

Dated:  April  9,  1999. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[PR  Doc.  99-11770  Filed  5-10-99;  8:45  am) 
BILUNG  CODE  8320-01-P 
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Corrections 


Federal  Register 

Vol.  64,  No.  90 
Tuesday.  May  11,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


January  8, 1999.  make  the  following 
correction: 

Appendix  B  to  Part  290  (Corrected] 

On  page  1131,  in  the  first  column,  in 
amendatory  instruction  7,  in  the  second 
line,  "zing"  should  read  "amended  by 
capitalizing". 
[FR  Doc.  C9-274  Filed  5-10-99;  8:45  am] 

BILUNQ  CODE  1SOS-01-0 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

48  CFR  Part  715 
[AIDAR  Notice  98-1] 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

Correction 

In  rule  document  99-6609  beginning 
on  page  16647  in  the  issue  of  Tuesday, 
April  6, 1999,  make  the  following 
corrections: 

PART  715  [CORRECTED] 

1.  On  page  16648,  in  the  third 
column,  in  amendatory  instruction  5,  in 
the  10th  line,  "716.613-70"  should  read 
"715.613-70". 

715.305    [Corrected] 

2.  On  the  same  page,  in  the  same 
column,  in  715.305(c),  in  the  first  line. 
"Office"  should  read  "Officer";  and  in 
the  second  line,  "authorized"  should 
read  "authorize". 

715.602    [Corrected] 

3.  On  page  16649.  in  the  first  column, 
in  715.602.  paragraph  designation  "(B)" 
should  read  "(b)". 

IFR  Doc.  C9-6609  Filed  05-10-99;  8:45  am] 
BILLING  CODE  1S0S-01-O 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  290 
[DCAA  Reg.  5410.8] 

Defense  Contract  Audit  Agency 
(DCAA)  Freedom  of  Information  Act 
Program 

Correction 

In  rule  document  99-274,  beginning 
on  page  1130  in  the  issue  of  Friday, 


bottom,  "overdoes"  should  read 

"overdoses". 

[FR  Doc.  C9-11289  Filed  5-10-99;  8:45  am] 

BILUNO  CODE  1S06-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docl(etNo.99N-1010] 

Agency  Information  Coiiecticn 
Activities:  Proposed  Collection; 
Comment  Request;  Investigationai 
New  Drug  Regulations 

Correction 

In  notice  document  99-11310 
beginning  on  page  24402  in  the  issue  of 
Thursday,  May  6, 1999,  make  the 
foUowdng  correction(s): 

On  page  24402,  in  the  first  column,  in 
the  DATES  section,  "July  6,  1998" 
should  read  "July  6.  1999". 
(FR  Doc.  C9-11310  Filed  5-10-99;  8:45  am) 
BILUNQ  CODE  1506-01-0 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[DEA-182P] 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances: 
Proposed  Placement  of  ZaIepion  into 
Schedule  IV 

Correction 

In  proposed  rule  document  99-11289. 
beginning  on  page  24094  in  the  issue  of 
Wednesday  May  5. 1999.  make  the 
following  corrections: 

1.  On  page  24094.  in  the  third 
column,  beginning  in  the  eighth  line 
from  the  bottom,  the  sentence 
"Zaleplon-related  overdoes  were  also 
noted  during  the  clinical  trials"  is 
removed. 

2.  On  the  same  page,  in  the  same 
column,  in  the  fifth  line  from  the 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  16 

[USCG-1 998-4469] 
RIN2115-AF67 

Management  Information  System  (MIS) 
Requirements 

Correction 

In  rule  document  99-10553  beginning 
on  page  22555.  in  the  issue  of  Tuesday, 
April  27, 1999,  make  the  following 
corrections: 

1.  On  page  22557.  in  the  first  colimin, 
in  the  third  paragraph,  in  the  fourth 
line.  "43"  should  read  "  +  ". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
fifth  line.  "43"  should  read  "  +  ". 

3.  On  the  same  page,  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  fourth  fine  from  the  bottom,  "43" 
should  read  "  +  ". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
second  line  from  the  bottom.  "43" 
should  read  "  +  ". 

IFR  Doc.  C9-10553  Filed  5-10-99;  8:45  am) 

BILLING  CODE  1506-01-O 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  261  et  al. 
Land  Disposal  Restrictions  Phase  IV: 
Treatment  Standards  for  Wood  Preserving 
Wastes,  Treatment  Standards  for  Metal 
Wastes,  Zinc  Micronutrient  Fertilizers, 
Carbamate  Treatment  Standards,  and 
K088  Treatment  Standards;  Final  Rule 
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ENVlioNMENTAL  PROTECTION 
AGENCY 

40  Cf^  Parts  261,  262,  and  268 

RIN  2flCO-AE05 

[EPA  <^F-98-P3F4-FFFFF;  FRL-6335-7] 

Land  pjsposal  Restrictions  Phase  IV: 
Treatipent  Standards  for  Wood 
Preserving  Wastes,  and  Treatment 
Standards  for  Metal  Wastes,  and  Zinc 
Microfiutrtent  Fertilizers,  and 
Caftoafnate  Treatment  Standards,  and 
K088  treatment  Standards,  Final  Rule 

AGENCr 

Agenc 
ACTION; 


Environmental  Protection 
<  (EPA). 

Final  rule;  technical  correction. 


SUMMA  ^Y:  This  rule  corrects  and 
clarifie  s  five  related  rules  the  EPA 
published  on  May  12,  1997,  May  26, 
1998,  August  31,  1998.  September  4, 
1998,  a  nd  September  24,  1998.  On  May 
12,  19<  7,  EPA  published  regulations 
promu  gating  Land  Disposal 
Restric  ions  (LDR)  treatment  standards 
for  wodd  preserving  wastes,  as  well  as 
reducing  the  paperwork  burden  for 
compl3ing  with  LDRs.  On  May  26,  1998, 
EPA  pi  blished  regulations 
promulgating  LDR  treatment  standards 
for  met  jl-bearing  wastes,  as  well  as 
amendi  ng  the  LDR  treatment  standards 
for  soil  contaminated  with  hazardous 
waste,  I  nd  amending  the  definition  of 
which  !  econdary  materials  from  mineral 
process  ing  are  considered  to  be  wastes 
subject  to  the  LDRs.  On  August  31, 
1998,  E  'A  published  an  administrative 
stay  of  I  he  metal-bearing  waste 
treatment  standards  as  they  apply  to 
zinc  mi  :ronutrient  fertilizers.  On 
Septem  )er  4.  1998,  EPA  published  an 
emergency  revision  of  the  LDR 
treatmebt  standards  for  hazardous 
wastes  Irom  the  production  of 
carbamate  wastes.  On  September  24, 
1998,  EPA  published  revised  treatment 
standar<  s  for  spent  aluminum  potliners 
from  primary  aluminum  production. 
Today's  rule  makes  technical 
correctidns  and  clarifications  to  these 
final  regulations. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  11.  1999. 

ADDRESS  ES:  The  public  may  obtain  a 
copy  of  his  technical  correction  at  the 
RCRA  Ir  formation  Center  (RIC),  located 
at  CrystJ  1  Gateway  One,  1235  Jefferson 
Davis  H^hway,  First  Floor,  Arlington. 
Virginia 

FOR  FUR1  HER  INFORMATION  CONTACT:  For 
general  iaformation  contact  the  RCRA 
Hotline  it  (800)  424-9346  (toll  ft^e)  or 
(703)  921 1-9810  in  the  Washington,  DC 
metropo  itan  area.  For  information  on 
this  rule  contact  Peggy  Vyas  (5302W), 


Office  of  Solid  Waste,  401  M  Street,  SW. 
Washington,  DC  20460,  (703)  308-5477, 
e-mail  address  is 
"vyas.peggy@epamail.epa.gov". 
SUPPLEMENTARY  INFORMATION: 

I.  Reasons  and  Basis  for  Today's 
Amendments 

The  Agency  has  received  several 
comments  from  the  regulated 
community  requesting  clarification  and 
correction  of  certain  aspects  of  five  rules 
all  promulgating  and  revising  Phase  IV 
of  the  LDRs.  These  are:  the  May  12, 
1997  LDR  Phase  IV  final  rule  (the  so- 
called  "Mini"  Rule,  62  FR  25998),  the 
May  26,  1998  LDR  Phase  IV  final  rule 
(63  FR  28556),  the  August  31,  1998 
administrative  stay  of  the  May  26.  1998 
rule's  applicability  to  certain  zinc 
micronutrient  fertilizers  (63  FR  46332), 
the  September  4,  1998  emergency 
revisions  to  the  treatment  standards  for 
carbamate  production  wastes  (63  FR 
172).  and  the  September  24.  1998 
revisions  to  the  treatment  standards  for 
spent  aluminum  potliners  (63  FR 
51254).  Today's  preamble  discussion 
amendments  make  clarifications  and 
technical  corrections  where  appropriate 
in  light  of  the  comments  received. 

II.  Clarification  of  the  May  12, 1997 
LDR  Phase  IV  "Mini  Rule  " 

On  May  12,  1997.  EPA  published 
regulations  promulgating  certain  aspects 
of  the  original  LDR  Phase  IV  proposal 
(60  FR  11702,  March  2,  1995),  including 
a  discussion  clarifying  point  of 
generation  of  hazardous  wastes  (see  60 
FR  26006-7,  May  12.  1997).  That 
discussion  may  have  been  confusing 
with  regard  to  the  status  of  sludge  from 
high-TOC  ignitable  waste  treated  in 
entirely  tank-based  NPDES  or  POTW 
discharge  systems.  To  clarify,  EPA's 
position  is  that  where  wastes  are 
managed  in  NPDES  or  POTW  discharge 
systems  that  are  entirely  tank-based,  the 
wastes  are  not  destined  for  land 
disposal  and.  therefore,  neither  the  LDR 
disposal  prohibitions  nor  the  treatment 
standards  (or  attendant  dilution 
prohibition)  apply.  Conversely,  where 
an  NPDES  or  POTW  discharge  system 
includes  a  land-based  unit  (i.e..  a 
surface  impoundment),  wastes  managed 
in  the  system  are  considered  to  be 
destined  for  land  disposal,  and  the  LDR 
regulations  do  apply.  See  61  FR  15566 
at  15570  (April  8,  1996),  53  FR  31136 
at  31149  (August  17, 1988). 

Accordingly,  the  management  of  a 
high-TOC  ignitable  waste  in  an  entirely 
tank-based  NPDES  or  POTW  discharge 
system — whether  inadvertent  or  not — 
would  trigger  no  LDR  requirements. 
Sludge  subsequently  removed  from  the 
tanks  would  be  considered  newly- 


generated  waste  (for  LDR  purposes) 
regardless  of  any  changes  in  treatability 
group,  and  LDR  requirements  would 
apply  with  respect  to  its  management 
only  if  the  sludge  itself  is  hazardous 
waste  when  removed.  If  the  sludge  is  a 
hazardous  waste,  the  LDR  treatment 
standard  that  would  apply  would 
depend  on  the  hazardous  waste  code 
and  treatability  group  (or  subcategory) 
of  the  sludge  itself. 

III.  Amendments  to  and  Clarifications 
of  the  May  26, 1998  LDR  Phase  IV  Final 
Rule 

Several  errors  exist  in  the  regulatory 
language  of  the  LDR  Phase  IV  final  rule, 
which  we  are  correcting  with  today's 
rule.  We  are  also  making  several 
clarifications  to  the  preamble  of  the  LDR 
Phase  rv  final  rule. 

A.  Corrections  to  the  LDR  Phase  IV Final 
Rule 

1.  Section  261.2(e)(l)(iii) 

Section  261.2(e)  identifies  materials 
that  are  not  solid  wastes  when  recycled. 
The  rule  added  an  amendment  to 
§  261.2(e)(l)(iii),  which  amendment 
applies  only  to  secondary  materials 
generated  and  reclaimed  by  the  primary 
mineral  processing  industry.  The  rule 
inadvertently  deleted  language  in 
§  261.2(e)(l)(iii)  that  applies  to  other 
industrial  sectors  recycling  secondary 
materials.  The  Agency  did  not  intend  to 
eliminate  the  long-standing  regulatory 
exclusions  for  other  industrial  sectors, 
and  indeed  effectively  stated  that  the 
provision  was  not  being  amended  for 
other  industry  sectors,  see  63  FR  at 
28583-584.  We  are  therefore  restoring 
the  omitted  text  in  this  section. 


2.  Section  261.4 

The  Hazardous  Waste  Combustion 
Revised  Standards  published  on  June 
19. 1998  (63  FR  33782) added  a 
paragraph  to  §  261.4(a)(l6).  which 
inadvertently  changed  what  was 
promulgated  in  the  LDR  Phase  IV  final 
rule.  To  avoid  confusion,  we  are 
redesignating  the  language  promulgated 
in  §  261.4(a)(l6)  in  the  LDR  Phase  IV 
final  rule  as  §261.4(a)(17). 

Section  261.4(a)(17)  (as  renumbered 
in  this  rule)  identifies  certain  mineral 
processing  secondary  materials  as 
subject  to  a  conditional  exclusion  from 
subtitle  C  regulation  as  follows: 

Secondary  materials  *  *  *  generated 
within  the  primary  mineral  processing 
industry  from  which  minerals,  acids, 
cyanide,  water  or  other  values  are  recovered 
by  mineral  processing. 

As  noted  throughout  the  preamble, 
however,  the  same  mineral  processing 
secondary  materials  are  also  recovered 
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in  beneficiation  operations.  See,  e.g.,  63 
FR  at  28578.  EPA  did  not  intend  to 
restrict  the  scope  of  the  conditional 
exclusion  to  recovery  only  in  mineral 
processing  operations.  Id.  Consequently, 
EPA  is  amending  §  261.4{a)(17)  to 
indicate  that  recovery  of  these 
secondary  materials  may  occur  in  either 
mineral  processing  or  beneficiation 
operations. 

This  same  amendment  is  being  made 
to  §  261.4(b)(7)(iii),  which  sets  out  the 
conditions  under  which  wastes  from  the 
co-processing  of  normal  feedstock  with 
mineral  processing  secondary  materials 
remains  exempt  from  subtitle  C 
regulation  imder  the  Bevill  Amendment. 
In  relevant  part,  the  rule  states: 

A  residue  derived  from  co-processing 
mineral  processing  secondary  materials  with 
normal  beneficiation  raw  materials  remains 
excluded  under  paragraph  (b)  *  *  *  if  the 
owner  or  operator: 

(A)  Processes  at  least  50  percent  by  weight 
normal  beneficiation  raw  materials; 

The  regulation  inadvertently 
neglected  to  address  the  comparable 
situation  when  Bevill  residues  come 
from  mineral  processing  rather  than 
beneficiation  operations.  EPA  clearly 
indicates  in  the  preamble  that  the 
provisions  of  paragraph  (b)(7)(ii)  also 
apply  to  co-processing  mineral 
processing  secondary  materials  in 
beneficiation  units.  See  63  FR  at  28595; 
see  also  54  FR  at  36614, 16619-620, 
36629  (Sept.  1,  1989);  54  FR  at  15324- 
325, 15341  (April  17, 1989)  (prior 
rulemakings  where  EPA  indicated  that 
these  concStions  apply).  Consequently, 
EPA  is  adding  clarifying  language  to 
§  261.4(b)(7)(iii)  to  affirm  that  both 
beneficiation  and  mineral  processing 
operations  are  included. 

3.  Section  268.7 
The  tables  in  §  268.7(a)  and  (b). 

entitled  "Generator  Paperwork 
Requirements  Table"  and  "Treatment 
Facility  Paperwork  Requirements 
Table,"  are  now  erroneously  missing 
certain  checkmarks,  which  we  are 
reinstating  in  today's  rule.  The  LDR 
Phase  rv  final  rule  also  added  a  line 
eight  to  the  "Generator  Paperwork 
Requirements  Table,"  and  a  Une  five  to 
the  "Treatment  Facility  Paperwork 
Requirements  Table,"  both  for 
contaminated  soil,  which  inadvertently 
erased  the  previous  lines  eight  and  five. 
We  are  correcting  this  oversight  by 
reinstating  the  missing  lines  as  nine  and 
six,  respectively. 

4.  Section  268.9 
The  language  in  §  268.9(d)(2) 

currently  refers  to  language  in 
§  268.7(b)(5),  which  has  been 
renumbered  as  §  268.7(b)(4).  Today's 


rule  amends  the  language  in  §  268.9  to 
correct  this  miscitation.  For  more 
clarification  of  LDR  certifications  and 
how  they  apply  to  soil,  see  the 
discussion  in  section  B.6.C.  below. 

5.  Section  268.40 

Today's  rule  also  amends  the 
treatment  standard  table  found  in 
§  268.40.  The  entry  for  P015  incorrectly 
describes  this  waste  as  "beryllium 
dust";  the  proper  term  is  "beryllium 
powder."  Also,  the  entry  for  U408  gave 
the  incorrect  CAS  number  for  2,4,6- 
Tribromophenol.  We  are  correcting 
these  errors  in  today's  rule.  For  other 
errors  in  the  §  268.40  table,  see  sections 
V.  and  VI.  below. 

B.  Clarifications  to  the  LDR  Phase  IV 
Final  Rule 

1.  Effective  Dates 

The  Agency  has  received  a  number  of 
questions  about  the  dates  when  various 
provisions  of  the  LDR  Phase  IV  final 
rule  become  effective.  A  memorandum 
explaining  in  further  detail  the  effective 
dates  of  the  LDR  Phase  IV  final  rule  is 
available  in  the  RCRA  docket  for  the 
rule,  and  is  also  available  on  the 
internet  at:  http://www.epa.gov/ 
epaoswer/hazwaste/ldr/ldrmetal/ 
memos/effectiv.pdf. 

Part  of  the  confusion  over  the 
compliance  dates  for  the  LDR  Phase  IV 
final  rule  resulted  from  EPA  incorrectly 
referring  to  effective  dates  as 
"compliance  dates".  In  the  "Effective 
Dates"  section  in  the  preamble  (see  page 
28556,  middle  column),  the  Agency  hsts 
four  exceptions  to  the  August  24,  1998 
effective  date  for  the  rule.  These 
exceptions  are  referred  to  as 
"compliance  dates",  when,  in  fact,  they 
are  effective  dates. 

Another  point  of  clarification  relates 
to  the  LDR  Phase  rv  final  rule 
amendments  of  the  treatment  standards 
for  carbamate  wastes,  which  were 
originally  promulgated  in  the  LDR 
Phase  III  final  rule  on  April  8, 1996  (61 
FR  15566).  The  LDR  Phase  IV 
amendments  went  into  effect  August  24, 
1998.  However,  on  September  4,  1998, 
the  Agency  changed  the  compliance 
dates  for  the  LDR  Phase  IV  fcarbamate 
treatment  standards.  If  you  have  any 
questions  related  to  comphance  with 
the  carbamate  treatment  standards,  we 
direct  you  to  the  Emergency  Revision  of 
the  Land  Disposal  Restrictions 
Treatment  Standards  for  Listed 
Hazardous  Wastes  frtjm  .Carbamate 
Production,  which  was  published  on 
September  4. 1998  (63  FR  172). 

2.  Waste  as  Fill 

In  the  May  12, 1997  second 
supplemental  proposed  rule,  EPA  raised 


the  issue  of  prohibiting  the  use  of 
hazardous  waste  as  fill  material  unless 
it  was  demonstrated  to  the  Agency  (or 
authorized  State)  that  the  use  of  the 
waste  minimized  threats  to  human 
health  and  the  environment  (see  62  FR 
26061).  The  Agency  did  not  finalize  this 
issue  in  the  LDR  Phase  IV  final  rule,  but 
the  proposal  remains  pending  and 
awaiting  EPA  further  action. 

3.  Cement  Kibi  Dust 

EPA  states  at  63  FR  at  28600/3  that: 

The  Agency  is  aware  that  both  cement 
kilnlsl  and  aggregate  kilns  may  both  bum 
hazardous  wastle]  fuels  and  that  the  dusts 
from  air  pollution  control  devices  are  often 
blended  into  final  products.  Under  existing 
regulations,  if  these  dusts  resulting  from 
burning  listed  hazardous  waste  fuels  are 
blended  into  products  that  are  used  on  the 
land,  the  product  would  be  subject  to  RCRA's 
'derived  from' rules.  *  *  *" 

The  second  sentence  refers  to  a  situation 
where  the  Bevill  amendment  does  not 
apply  to  the  residue  from  burning  the 
hazardous  waste  derived  fuel.  The 
overall  sense  and  intent  of  this  section 
of  the  preamble  remains  that  EPA 
wishes  to  consider  cement  kiln  dust  and 
dust  from  lightweight  aggregate  kihis 
(including  dusts  from  kibis  burning 
hazardous  waste  as  fuels)  in  the  same 
fashion  because  they  are  similar 
materials  managed  in  similar  manners. 

4.  D004  Treatment  Standards 

Some  confusion  also  apparently  exists 
as  to  whether  the  Universal  Treatment 
Standards  (UTS)  apply  to  D004  arsenic 
wast'js.  In  the  preamble  to  the  LDR 
Phase  rv  final  rule,  we  state  that  the 
UTS  apply  to  both  wastewater  and 
nonwastewater  forms  of  the  TC  metal 
wastes.  But  a  parenthetical  then  states 
that,  for  TC  arsenic  wastes,  the  UTS 
applies  to  the  wastewater  form  only. 
The  Agency  unfortunately  has  caused 
confusion  by  this  parenthetical 
language.  The  parenthetical  only  meant 
to  explain  that  we  were  revising  or 
replacing  the  standard  solely  for  the 
nonwastewater  form  of  arsenic  in  LDR 
Phase  IV.  We  did  not  intend  by  the 
parenthetical  to  suggest  that  the 
wastewater  form  of  arsenic  had  changed 
or  been  eUminated,  or  that  the  UTS  do 
not  apply.  The  existing  standard  for  the 
wastewater  form  of  arsenic  was  and 
remains  the  UTS.  Therefore,  the  UTS 
have  and  will  continue  to  apply  to  D004 
arsenic  wastes  in  both  forms. 

5.  TC  Metal  Standards  and  Mixed 
Wastes 

In  the  preamble  to  the  final  rule,  EPA 
refers  to  characteristic  metal  mixed 
wastes  that  were  previously  stabilized  to 
meet  the  then-existing  LDR 
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requirements  and  that  are  now  being 
stoK  d  prior  to  disposal.  We  indicate 
that  hese  mixed  wastes  do  not  have  to 
be  re  -treated  to  meet  the  revised 
treatinent  standards  prior  to  disposal  (63 
5-28576).  Mixed  wastes  are 
that  are  both  radioactive  and 
s.  Although  we  believe  that  the 
preamble  is  clear,  EPA  has  received  a 
r  of  inquiries  on  this  point.  The 
Agenjcy  wishes  to  reiterate  that,  for  the 
;  explained  in  the  LDR  Phase  IV 
prear  ible,  if  mixed  wastes  that  are 
characteristically  hazardous  for  metals 
were  treated  via  stabilization  to  the  old 
treatiiient  standards  before  the  effective 
r  the  LDR  Phase  IV  rule,  these 
1  do  not  need  to  be  re-treated  to 
;  pe  new  treatment  standards  even 
I  disposal  of  the  waste  occurs  after 

tive  date  of  the  LDR  Phase  IV 
'  Vastes  previously  treated  by 
methdds  other  than  stabilization  will 
have  1 0  be  re-treated,  as  indicated 
clearl  r  in  the  LDR  Phase  IV  preamble, 
unles!  a  site-specific  variance  is 
grante  d.  Please  note  that  the  preamble 
further  indicates  EPA's  amenability  to 
grant  i  luch  variances  where,  for 
examj  le.  there  is  risk  of  re-exposure  to 
radiation.  See  63  FR  at  28576. 


6.  Soil  Issues 

EPA  has  received  numerous  questions 
about  the  alternative  soil  treatment 
standards.  Two  important  questions  and 
their  answers  appear  below.  Other 
questions  will  be  handled  through 
regular  information  channels,  such  as 
the  RCRA  Hotline  at  1-800-424-9346. 
We  also  wish  to  remind  readers 
generally  that  before  receiving 
authorization  for  the  soil  treatment 
standards,  states  authorized  for  other 
portions  of  the  LDR  program  may,  for 
contaminated  soil,  use  state  waivers  or 
other  state  authorities  to  waive  the  duty 
to  comply  with  the  LDR  treatment 
standards  for  pure  hazardous  waste  and 
allow,  instead,  compliance  with  the  soil 
treatment  standards.  This  is  discussed 
more  fully  in  the  guidance 
memorandum  mentioned  above  on  LDR 
Phase  IV  rule  effective  dates, 
a.  What  are  the  certification 
requirements  for  decharacterized  soil? 
The  certification  requirements  for 
decharacterized  soil  are  similar  to  the 
requirements  for  decharacterized 
wastes.  The  certification  language  found 
in  §  268.7(b)(4)  is  to  be  used  if 
underlying  hazardous  constituents  in 
decharacterized  soil  have  been  treated, 
either  to  meet  the  90%  reduction  or  the 
ten  times  UTS  provisions  in  the  soil 
treatment  standards.  If  underlying 


If  the  se  constituents  are 


Nonan^yzable  only 

Analyz^le  and  nonanalyz- 
able. 

analyza  }le  only 


hazardous  constituents  in 
decharacterized  soil  have  not  been 
treated  and  are  above  the  10  X  UTS  soil 
standard,  the  soil  still  requires 
treatment.  In  this  case,  the  revised 
certification  language  found  in 
§  268.7(b)(4)(iv)  must  be  used  instead. 
See  63  FR  at  28620. 

b.  If  constituents  of  concern  in  a 
hazardous  contaminated  soil  have  a 
specified  method  of  treatment,  can  a 
facility  still  use  the  alternative  soil 
treatment  standards?  In  interpreting  the 
alternative  soil  treatment  standards 
found  at  §  268.49(c)(3),  questions  have 
arisen,  particularly  with  respect  to:  (1) 
use  of  soil  treatment  standards  where 
the  only  constituents  of  concern  are 
nonanalyzable,  and  (2)  situations  in 
which  both  analyzable  and  non- 
analyzable constituents  are  present.  The 
table  below  details  the  appropriate 
implemen'ation  of  the  language  in 
§  268.49(c)(3),  based  on  language  fi-om 
the  preamble  to  the  proposed  and  final 
rules  with  respect  to  contaminated  soils 
containing  both  analyzable  and 
nonanalyzable  constituents.  Readers 
should  note  that  the  following 
information  only  applies  to  constituents 
of  concern  present  in  a  hazardous 
contaminated  soil  that  must  meet  LDRs 
before  land  disposal. 


And  if  these  constituents  * 


Have  a  method  of  treatment  specified  in  §268.40 
Are  organic  compounds  


Have  a  method  of  treatment  specified  in  §268.40  AND 
ALSO  a  concentration-based  limit  in  the  §268  48 
UTS  table.  ' 

Have  only  concentration  based  limits  in  §268  40  and 
§268.48. 


"Then  soils  contaminated  with  these  constituents  meet 
LDR  treatment  requirements  when  you  *  *  * 


Treat  all  of  these  constituents  using  the  treatment 
method(s]  specified  in  §268.40. 

Treat  analyzable  constituents  to  numerical  soil  treat- 
ment levels;  no  need  to  separately  treat  nonanalyz- 
able constituents  using  method  specified  in  §268.40. 

Treat  each  constituent  to  numerical  soil  treatment  lev- 
els. 

Treat  each  constituent  to  numerical  soil  treatment  lev- 
els. 


The  Preambles  to  both  the  final  and 
propos  (d  rules  on  contaminated  soils 
make  c  ear  that  EPA  intended  to  allow 
treatment  of  analyzable  constituents  to 
serve  as  a  surrogate  for  treating 
unanalyzable  constituents  only  when 
the  analyzable  and  unanalyzable 
constiti  lents  are  both  organics.  The 
Phase  r  /  preamble  thus  states  that  "(i]n 
situations  where  contaminated  soil 
contain  >  both  analyzable  and 
nonana  yzable  organic  constituents, 
treating]  the  analyzable  constituents  to 
meet  th$  soil  treatment  standards  is  also 
reasonably  expected  to  provide 
adequat  b  treatment  of  nonanalyzable 
constiti^nts."  63  FR  at  28609  (emphasis 
added).  This  sentence  indicates  that  it  is 
reasona  )le  to  expect  that  treatment  for 


analyzable  organic  constituents  will  be 
sufficiently  effective  for  other  organic, 
but  nonanalyzable.  constituents.  See 
also.  Phase  II  proposal,  58  FR  at  48124 
(col.  2)  (Sept.  14, 1993)  (likewise  stating 
that  the  principle  of  treating  only 
analyzable  constituents  applies  only 
where  analyzable  and  nonanalyzable 
constituents  are  both  organics).  We  are 
accordingly  amending  the  language  of 
the  rule  so  that  it  matches  these 
preamble  explanations. 

This  leaves  unaddressed  in  the  rule 
situations  (which  may  or  may  not 
actually  exist)  where  analyzable  and 
unanalyzable  hazardous  constituents  are 
not  both  organics.  If  the  situation  exists, 
it  would  not  be  reasonable  to  assume  in 
all  situations  that  organic  treatment 


would  serve  as  a  surrogate  for  inorganic 
or  metal  treatment,  or  vice  versa.  Should 
the  situation  arise,  EPA  believes  it 
should  be  addressed  on  a  site-specific 
basis.  The  relevant  factors  to  be 
considered  include  the  types  of 
hazardous  constituents,  their 
concentrations  (for  the  analyzable 
constituents),  and  their  amenability  to 
common  treatment. 

c.  What  are  nonanalyzable 
constituents?  A  nonanalyzable 
constituent  is  any  constituent  that  does 
not  have  appropriate  test  methods  or 
chemical  standards  to  properly  measure 
compliance  with  LDR  concentration- 
based  standards.  A  constituent  is 
nonanalyzable  under  LDR  regulation 
when  (1)  the  appropriate  §  268.40  hsting 
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specifies  a  treatment  technology,  and  (2) 
there  is  no  concentration-based  limit  in 
the  §  268.48  UTS  table.  We  note,  simply 
for  technical  accuracy,  that  the  Phase  IV 
preamble  (63  FR  28609,  col.  2)  refers  in 
a  parenthetical  statement  to 
nonanalyzable  constituents  as  belonging 
only  to  P  and  U  waste  codes.  That 
preamble  parenthetical  is  not  entirely 
correct.  A  limited  number  of  organic 
nonanalyzable  constituents  are  also 
regulated  under  K  and  F  waste  codes. 
This  clarification  does  not  affect 
implementation  of  §  268.49(c)(3)  in  any 
way. 

7.  Intentional  Mixing  of  Hazardous 
Waste  With  Soil  or  Debris 

It  is  illegal  to  add  soil  or  debris  to  a 
hazardous  waste  to  change  the  waste's 
treatment  classification  to  soil  or  debris 
and  thereby  to  falsely  claim  eligibility 
for  the  alternative  treatment  standards 
for  soil  or  debris.  Put  another  way, 
addition  of  soil  or  debris  to  a  hazardous 
waste  does  not  change  that  waste  into 
soil  or  debris  for  purposes  of  LDR 
treatment.  As  the  Agency  stated  in  the 
May  26. 1998  preamble,  "(Ajny 
deliberate  mixing  of  prohibited 
hazardous  waste  with  soil  in  order  to 
change  its  treatment  classification  (i.e. 
fi-om  waste  to  contaminated  soil)  is 
illegal.  Existing  regulations  concerning 
impermissible  dilution  already  make 
this  point."  63  FR  at  28621.  The 
conduct  is  impermissible  dilution 
because  it  adds  a  diluting  medium — the 
soil— that  neither  contributes  to 
effective  treatment  nor  represents  a  bona 
fide  substitute  for  adequate  treatment. 

Id. 

EPA  further  made  clear  that  this 
conduct  subjects  generators  to  civil  and 
criminal  penalties.  63  FR  at  28621.  In 
addition,  the  impermissibly  diluted 
waste  remains  subject  to  the  original 
treatment  standard,  "so  no  benefit  in 
terms  of  reduced  treatment  would 

occur."  Id. 

EPA  had  earlier  established  the  same 
principle  for  debris:  "(ajlthough  EPA  is 
classifying  mixtures  that  are 
predominantly  debris  as  debris,  this 
does  not  mean  that  debris  can  be 
deliberately  mixed  with  other  wastes  in 
order  to  change  their  treatment 
classification.  Such  mixing  is 
impermissible  dilution  under  §  268.3 
since  it  is  a  substitute  for  adequate 
treatment."  57  FR  at  37224  (Aug.  18. 
1992);  see  also  57  FR  at  37243  ("if 
debris  is  intentionally  mixed  with 
contaminated  soil  or  hazardous  waste 
(e.g.  after  excavation),  and  the  mixtiu^ 
is  regulated  as  debris  by  the  application 
of  the  mixture  principle  and 
subsequently  immobilized,  prohibited 
sham  mixing  has  occurred"). 


To  ensure  that  there  is  no  possibility 
of  misunderstanding  current  law,  EPA 
has  decided  to  amend  the  definitions  in 
§  268.2  to  reflect  more  directly  the 
preamble  language  stating  that 
intentional  addition  of  soil  or  debris  to 
hazardous  waste  is  impermissible. 
Currently,  the  definitions  of  "soil"  and 
"debris",  respectively  state  that  soil  or 
debris  is  "made  up  primarily  of  soil"  or 
"primarily  of  debris."  40  CFR  §  268.2  (k) 
and  (g).  To  remove  any  possible  (albeit 
unfounded,  given  the  existence  of  the 
dilution  prohibition  in  §  268.3  and  the 
preamble  language  quoted  above) 
confusion  regarding  the  term 
"primarily"  in  the  rules,  EPA  is 
incorporating  language  directly  into  the 
respective  definitions  that  states  that 
deliberate  mixing  of  process  waste  to 
soil  or  debris  that  changes  a  treatment 
classification  is  impermissible  dilution. 
These  additions  merely  incorporate 
existing  preamble  text  into  regulations 
and  do  not  establish  any  new  principles. 
Thus,  today's  correction  is  at  most  an 
interpretive  rule  because  EPA's  existing 
interpretations  are  being  codified  as 
clarifications  to  the  definitions  of  soil 
and  debris  and  to  the  existing  dilution 
prohibition  in  §  268.3.  Moreover,  no 
new  obligations  are  created  because 
existing  regulations — viz.,  the  dilution 
prohibition  in  §  268.3 — already  make 
the  conduct  illegal.  Whether  the  change 
is  a  technical  correction  or  an 
interpretive  rule,  no  opportunity  for 
notice  and  comment  is  required.  5 
U.S.C.  §  553(b). 

8.  Treatment  Residuals  and  Point  of 
Generation  of  a  New  Hazardous  Waste 
for  LDR  Purposes 

The  Agency  has  received  several 
inquiries  concerning  treating  TC  metal 
wastes  and  the  potential  for  finding 
underlying  hazardous  constituents  at 
levels  above  the  UTS  in  the  treatment 
residuals  that  were  either  not  present  in 
the  waste  prior  to  treatment  or  may  have 
been  present  but  only  at  levels  below 
the  UTS.  This  would  occur,  for 
example,  if  the  treatment  process  is 
such  that  certain  underlying  hazardous 
constituents  (  UHCs)  might  be  more 
concentrated  in  treatment  residuals  than 
in  the  original  waste. 

Two  illustrative  scenarios  are  useful. 
The  first  involves  a  D007  chromium 
waste  that  is  incinerated.  Trace 
quantities  of  lead  are  present  in  the 
original  waste,  but  at  levels  below  the 
UTS  (thus,  lead  is  not  a  UHC  under  40 
CFR  §  268.2(i)).  The  resulting  ash  is  no 
longer  characteristic  for  chromium,  but 
lead  is  now  present  at  levels  above  the 
UTS.  The  second  involves  a  D008  lead 
wastewater  that  contains  no  underlying 
hazardous  constituents  as  generated,  but 


that  is  treated  with  dithiocarbamate,  a 
metal  precipitating  agent. 
Dithiocarbamate  is  also  a  hazardous 
constituent  that  appears  on  the  list  of 
potential  UHCs  in  §  268.48.  The 
dithiocarbamate  assists  the  stabilization 
of  the  lead  but.  after  treatment,  is 
present  at  levels  above  the  UTS  in  the 
treatment  residuals. 

In  both  of  these  cases,  the  treatment 
residuals  (ash  and  sludge)  demonstrate 
that  the  original  waste  is 
decharacterized.  Under  §  268.2(i),  the 
only  UHCs  that  must  be  treated  and  that 
must  meet  the  Universal  Treatment 
Standards  (UTS)  are  those  determined 
to  be  present  above  UTS  levels  in  the 
original  waste — either  via  testing  or 
generator  knowledge.  Because  the 
treatment  process  results  in  non- 
hazardous  residuals,  the  treatment 
facility  is  not  responsible  for  additional 
testing  to  determine  if  any  different 
underlying  hazardous  constituents  are 
added  or  created  during  the  treatment 
process  itself.  Furthermore,  only  the 
original  UHCs  must  meet  the  UTS. 

However,  if  in  either  case  the 
treatment  residual  is  also  characteristic 
by  having  constituents  that  are  not  only 
above  the  UTS  level  but  also  above  the 
TC  level,  then  the  residual  is  a  newly- 
generated  hazardous  waste  for  LDR 
purposes.  This  result  is  consistent  with 
the  definition  of  generator  at  §  260.10: 
"Generator  means  any  person,  by  site, 
whose  act  or  process  produces 
hazardous  waste  identified  or  listed  in 
part  261  *  *  *  "  The  result  is  also 
consistent  with  the  key  LDR  principle 
that  hazardous  wastes  must  meet  LDR 
treatment  standards  to  minimize  threats 
before  the  wastes  are  land  disposed. 
See,  e.g..  Chemical  Waste  Management 
v.EPA,  976  F.  2d  2.  16-18  (D.C.  Cir. 
1992)  (treatment  must  include  treatment 
for  both  characteristic  property  and  for 
underlying  hazardous  constituents).  For 
these  reasons,  the  Agency  regards 
generation  of  a  new  characteristic 
treatment  residual  as  being  a  new  point 
of  generation  for  LDR  purposes.  This 
newly-formed  hazardous  waste  would 
have  to  be  treated  to  below  the 
characteristic,  and  any  underlying 
hazardous  constituents  would  have  to 
be  treated  to  below  their  UTS  levels.' 


I  This  analysis  is  consistent  with  the  so-called 
change  of  treatability  group  principle  first  stated  at 
55  FR  at  22661.  col.  2  (June  1.  1990).  That  principle 
states  that  LDR  prohibitions  remain  attached  to  the 
initial  waste  as  long  as  the  waste  remains  within  the 
same  treatability  group  (normally  wastewater  or 
nonwastewater).  Thus,  if  a  characteristic 
wastewater  is  treated  and  a  non-wastewater  sludge 
is  generated  from  the  treatment  process,  the 
prohibition  for  the  wastewater  does  not 
automatically  apply  to  the  sludge.  Id.  The  situation 
discussed  in  the  text  above,  however,  involves  the 

Continued 
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Thi  s,  in  the  first  scenario  above 
regarc  ing  a  decharacterized  waste  with 
lead  ii  i  the  ash,  if  the  lead  is  present  in 
the  as  1  at  or  above  TC  levels  (i.e..  a  new 
D008  vaste  has  been  generated),  the 
lead  must  be  treated  to  UTS  levels. 
Furthdrniore.  the  treater  has  generated 
the  ne  w  hazardous  waste  for  LDR 
purposes  and  is  responsible  for  a  new 
determination  of  UHCs  that  are  present 
and  thst  require  treatment  to  UTS 
levels.  The  same  is  true  in  the  second 
example  if  the  dithiocarbamate 
treatm  ;nt  sludge  is  characteristic. 

EPA  notes  further,  however,  that  in 
detenr  ining  whether  a  treatment 
proces  i  has  generated  a  new  hazardous 
waste  I  or  LDR  purposes,  the  Agency 
looks  1 3  the  entire  treatment  process, 
not  to  (lach  component  part.  In  general, 
as  expj  ained  below,  the  determination 
of  whether  a  new  hazardous  waste  is 
genera^d— i.e.,  whether  a  new  point  of 
generallion  for  LDR  purposes  is 
createdj— is  made  at  the  completion  of 
the  treatment  process.  Thus: 

residuals  that  are  the  end 
of  a  one-step  treatment  process 
id  product  of  a  treatment  train, 
:er  has  the  obligation  to  ensiu^ 
only  th^t  the  original  UHCs  meet  UTS 
standards  and  that  the  treatment 
residuals  are  not  themselves 
characteristic.  If  a  treatment  residual  in 
this  scenario  does  not  meet  the 
treatmeht  standards  for  the  original 
characteristic  (i.e.,  when  treatment  is 
ineffective  or  incomplete)  and  requires 
further  treatment.  EPA  does  not 
considef-  the  treatment  residue  to  be 
newly  ^nerated  for  LDR  purposes. 
Such  a  treatment  residue,  however, 
cannot  lie  land  disposed  until  it  meets 
the  treatment  standard  applicable  to  the 
original  rwaste.  This  situation  would     - 
normallv  involve  re-treating  the  waste 
residual ;  on-site.  Any  UHCs  added  or 
created  1  >y  the  treatment  process  are  not 
required  to  be  treated  because  there  is 
no  new  )oint  of  generation  for  LDR 
purpose ;.  However,  as  noted  above,  if 
the  treat  nent  residuals  are  themselves 
characte  -istic  due  to  a  new  property  (for 
example,  the  formerly  characteristic 
chromiun  D007  waste  is  now 
characte  istic  only  for  D008  lead),  then 
the  treat!  »r  must  make  a  new 
determination  of  the  UHCs  present- 
either  through  knowledge  or  additional 


(i)Fo 
produc 
or  the 
the  trea 


testing 
attaches 
waste, 
(ii)  Foi 


appear  only  at  intermediate  steps  of  a 


status  for  th  i 
a  character!  it 
a  characteri^t 
LDR 


t  purpos  Bs 


his  is  the  same  obligation  that 
;o  any  generator  of  a  hazardous 

treatment  residuals  that 


treatment  train,  there  is  no  obligation  to 
determine  UHCs  or  to  determine 
whether  the  residual  is  itself 
characteristic.  Intermediate-step 
treatment  residuals  are  not  newly 
generated  hazardous  wastes  for  LDR 
purposes.  Thus,  even  when  an 
intermediate  treatment  residual  is  sent 
off-site  for  further  treatment  (such  as 
incinerator  ash  going  offsite  for 
stabilization  and  landfiUing),  our 
current  regulations  at  §  268.7(b)(5) 
require  only  that  the  UHCs  identified  at 
the  LDR  point  of  generation  be 
identified.  There  is  no  such  requirement 
for  any  new  UHCs  that  may  be  added  or 
created  during  the  preceding  steps  of 
the  treatment  process. 

9.  Clarification  of  Footnote  7  in 
Preamble 

LDR  Phase  IV.  as  mentioned  earlier, 
deals  with  the  status  of  mineral 
processing  materials  under  the  RCRA 
definition  of  solid  waste  at  §  261.2. 
Footnote  seven  of  the  preamble  to  the 
LDR  Phase  IV  final  rule,  as  printed  in 
the  Federal  Register,  reads:  "EPA  does 
note  the  potential  anomaly  that  non- 
mineral  processing  secondary  materials, 
at  least  for  the  moment,  will  be 
regulated  in  some  cases  stringently  than 
those  generated  and  reclaimed  within 
the  mineral  processing  industry."  63  FR 
at  28583  n.  7.  This  language  reflects  a 
printing  error  by  the  Office  of  Federal 
Register  which  erroneously  omitted  the 
word  "less"  before  the  word 
"stringently"  in  this  sentence.  The 
footnote  thus  should  read:  "EPA  does 
note  the  potential  anomaly  that  non- 
mineral  processing  secondary  materials, 
at  least  for  the  moment,  will  be 
regulated  in  some  cases  less  stringently 
than  those  generated  and  reclaimed 
within  the  mineral  processing 
industry." 

Of  course,  as  EPA  noted  elsewhere  in 
the  rule,  secondary  materials  within  the 
mineral  processing  industry  will  be 
regulated  in  other  instances  less 
stringently  than  those  from  outside  the 
industry  (the  principal  example  being 
characteristic  spent  materials  being 
reclaimed).  The  main  point,  as 
expressed  in  the  footnote,  is  that  the 
new  rules  establish  a  separate  solid 
waste  classification  scheme  for  the 
mineral  processing  industry  that  differs 
from  the  generic  classification  scheme 
set  out  in  the  remainder  of  §  261.2. 


hazardous  wastes  exhibiting  the  toxicity 
characteristic.  63  FR  46332.  Although 
EPA  clearly  stated  throughout  the  rule 
that  the  administrative  stay  applied  to 
"zinc  micronutrient  fertilizers,"  the 
regulatory  language  codifying  the  stay 
mistakenly  refers  instead  to  "zinc- 
containing  fertilizers."  See  63  FR  46334, 
to  be  codified  at  40  CFR  §  268.40(i). 
There  exists  a  remote  possibility  that 
there  are  fertilizers  produced  from 
toxicity  characteristic  hazardous  wastes 
that  do  not  utilize  zinc  as  a 
micronutrient  but  otherwise  contain 
zinc  (possibly  as  a  trace  element 
without  nutritive  value).  Since  the 
administrative  stay  was  not  meant  to 
apply  to  such  (hypothetical)  fertilizers. 
EPA  is  amending  the  regulatory 
language  to  cover  only  zinc 
micronutrient  fertilizers,  as  intended. 

V.  Amendments  to  the  September  4, 
1998  Emergency  Revision  of  the 
Treatment  Standards  for  Listed 
Hazardous  Wastes  From  Carbamate 
Production 


s  hypothetical  sludge  if  it  itself  exhibits 
lie  of  hazardous  waste.  EPA  views  such 
ic  sludge  as  being  newly  generated  for 


rv.  Amendment  to  the  August  31, 1998 
Stay  for  Certain  Zinc  Micronutrient 
Fertilizers 

On  August  31.  1998.  EPA  issued  an 
administrative  stay  of  the  Phase  IV  rule 
as  it  applies  to  zinc  micronutrient 
fertilizers  that  are  produced  from 


The  September  4, 1998  Emergency 
Revision  of  the  LDR  Treatment 
Standards  for  Listed  Hazardous  Wastes 
from  Carbamate  Production  (63  FR  172) 
adds  a  paragraph  (i)  to  §  268.40.  which 
inadvertently  replaced  the  existing 
paragraph  (i)  added  by  the  Land 
Disposal  Restrictions  final  rule 
published  on  August  31.  1998  (staying 
LDR  metal  standards  for  zinc 
micronutrient  fertilizers).  Today's  rule 
redesignates  the  current  paragraph  (i)  as 
paragraph  (j).  and  reinserts  the 
paragraph  (i)  from  the  August  31,  1998 
rule  (as  additionally  amended  in  this 
correction  notice,  see  section  IV  above). 
The  September  4,  1998  rule  also 
inadvertently  changes  footnotes  eight 
and  11  to  the  table  of  treatment 
standards  found  in  §  268.40.  The  correct 
footnotes  are  reinstated  in  today's  rule. 

A  more  significant  error  in  the 
September  4,  1998  Emergency  Rule  is 
the  removal  of  footnote  six  for  all 
constituents  listed  in  the  table  of 
Universal  Treatment  Standards  foimd  in 
§  268.48.  In  doing  so,  the  rule 
mistakenly  changes  the  status  of  certain 
carbamate  constituents,  which  should 
not  be  imderlying  hazardous 
constituents  until  their  newly  revised 
treatment  standards  go  into  effect  on 
March  4, 1999.  By  removing  the 
footnote,  these  carbamate  constituents 
are  considered  underlying  hazardous 
constituents  as  of  September  4. 1998, 
the  effective  date  of  the  Emergency 
Rule.  This  was  and  is  not  the  Agency's 
intention,  and  we  are  therefore 
reinstating  the  footnote  with  the  correct 
date  of  March  4,  1999. 
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The  treatment  standards  for  K159  in 
the  Table  of  Treatment  Standards  for 
Hazardous  Wastes  in  §  268.40  are 
currently  incorrect.  The  standards  were 
and  should  be  those  promulgated  in  the 
LDR  Phase  III  final  rule  (61  FR  15566, 
April  8, 1996).  However,  those 
standards  were  inadvertently  and 
mistakenly  revised  in  a  technical 
correction  on  February  19, 1997  (62  FR 
7502).  Today's  rule  reinstates  the  correct 
treatment  standards  for  K159  in  the 
§  268.40  table. 

Finally,  today's  rule  also  corrects:  (1) 
the  non wastewater  standard  for  oxamyl, 
which  was  listed  incorrectly  in  the  entry 
for  P194:  and  (2)  the  CAS  numbers  for 
acetophenone  and  triethylamine,  which 
were  listed  incorrectly  in  the  entries  for 
K156  and  U404,  respectively. 

VI.  Amendment  to  the  September  24, 
1998  Revision  of  the  Treatment 
Standards  for  Spent  Potliners  From 
Primary  Alimiinum  Reduction  (K088) 

On  September  24. 1998  EPA 
promulgated  revised  LDR  treatment 
standards  for  waste  code  K088.  The  rule 
changes  the  nonwastewater  standard  for 
arsenic  in  K088  from  5.0  mg/1  TCLP  to 
26.1  mg/kg  total,  and  also  changes  the 
nonwastewater  standard  for  fluoride  in 
K088  from  48  mg/1  TCLP  to  NA.  The 
wastewater  standard  for  fluoride  is 
unaffected  by  the  rule.  (That  standard 
also  is  not  affected  by  the  court's 
rationale  in  Columbia  Falls  Aluminum 
Co.  v.  EPA,  139  F.  3d  914,  922-23  (D.C. 
Cir.  1998)  because  the  standard  for 
fluoride  wastewaters  does  not  involve 
the  use  of  the  TCLP.)  Unfortunately,  the 
final  rule  inadvertently  omitted 
fluoride,  and  its  treatment  standards, 
from  the  entry  for  K088  in  the  table  of 
treatment  standards  in  §  268.40.  Because 
of  this  omission,  the  change  to  the 
nonwastewater  standard  for  fluoride 
was  not  codified.  Today  we  are  restoring 
fluoride  and  its  revised  standards  in  the 
entry  for  K088  in  the  §  268.40  table. 

VIL  Analysis  Under  Executive  Order 
12866,  Executive  Order  12875, 
Executive  Order  12898,  Executive 
Order  13045,  Executive  Order  13084, 
the  Unfunded  Mandates  Reform  Act  of 
1995,  the  Regulatory  Flexibility  Act, 
and  the  Paperwork  Reduction  Act 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 


(Pub.  L.  104-4).  This  rule  also  does  not 
require  prior  consultation  with  State, 
local,  and  tribal  government  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28, 1993)  or 
Executive  Order  13084  (63  FR  27655, 
May  10, 1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  because  EPA  interprets 
E.O.  13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  E.O.  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  EPA's  compliance  with  these 
statutes  and  Executive  Orders  for  the 
underlying  rule  is  discussed  in  the  May 
12,  1997,  the  May  26,  1998.  the  August 
31.  1998.  the  September  4. 1998,  and  the 
September  24, 1998  Federal  Register 
notices. 

VIII.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  May  11. 1999.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 


IX.  Immediate  Effective  Date 

EPA  is  making  this  rule  effective 
immediately.  The  rule  adopts 
corrections  which  are  purely  technical 
in  that  they  correct  outright  printing 
errors,  or  are  manifestly  inconsistent 
writh  the  Agency's  stated  intent. 
Comment  on  such  changes  is 
unnecessary,  within  the  meaning  of  5 
U.S.C.  553(b)(3)(B).  For  the  same 
reasons,  there  is  good  cause  to  make  the 
rule  effective  immediately  pursuant  to  5 
U.S.C.  553(d)(3). 

List  of  Subjects 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  262 

Hazardous  waste.  Labeling,  Manifest, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

Dated;  April  20, 1999. 
Timothy  Fields,  ]t.. 

Acting  Assistant  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  261— IDENTIRCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

Subpart  A — General 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921, 
6922.  6924(y).  and  6938. 

2.  Section  261.2  is  amended  by 
revising  paragraph  (c)(3).  in  Table  1  in 
paragraph  (c)(4)  by  revising  the 
reference  "261.4(a)(15)"  in  the  heading 
of  column  3  to  read  "261.4(a)(17)".  and 
paragraph  (e)(l)(iii)  is  revised  to  read  as 
follows: 

§  261.2    Definition  of  solid  waste. 

***** 

(0"  •  * 

(3)  Reclaimed.  Materials  noted  with  a 
"*"  in  column  3  of  Table  1  are  solid 
wastes  when  reclaimed  (except  as 
provided  under  40  CFR  261.4(a)(17)). 
Materials  noted  with  a  "— "  in  column 
3  of  Table  1  are  not  solid  wastes  when 
reclaimed  (except  as  provided  under  40 
CFR261.4(a)(17)). 
»        *        •        *        • 

(e)  •  *  * 
(D*  *  * 
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(iii)  Returned  to  the  original  process 
from  vf  hich  they  are  generated,  without 
first  b^ing  reclaimed  or  land  disposed. 
The  material  must  be  returned  as  a 
substinute  for  feedstock  materials.  In 
cases  where  the  original  process  to 
which  Ithe  material  is  returned  is  a 
seconc^ary  process,  the  materials  must 
be  madaged  such  that  there  is  no 
placenient  on  the  land.  In  cases  where 
the  materials  are  generated  and 

bed  within  the  primary  mineral 
king  industry,  the  conditions  of 
jlusion  found  at  §261.4(a)(17) 
father  than  this  paragraph, 
ction  261.4  is  amended  by 
lating  the  first  paragraph  (a)(16) 
J7),  and  by  revising  paragraphs 
(a)(17)Bntroductory  text,  (a)(17)(v),  and 
(b)(7)(iji)  introductory  text  and 
(b)(7)(i|iKA)  to  read  as  follows: 

§261.4    Exclusions. 

(a)*l*  * 

(17)  Secondary  materials  (i.e.,  sludges, 
by-proi  iucts,  and  spent  materials  as 
define!  I  in  §  261.1)  (other  than 
hazard  3us  wastes  listed  in  subpart  D  of 
this  pa:1)  generated  within  the  primary 
mineral  processing  industry  from  which 
minerals,  acids,  cyanide,  water  or  other 
values  are  recovered  by  mineral 
processing  or  by  beneficiation,  provided 
that: 


(v 
notice 
State 


Tie 


owner  or  operator  provides  a 
0  the  Regional  Administrator  or 

Director,  identifying  the  following 
information:  the  types  of  materials  to  be 
recycled;  the  type  and  location  of  the 
storage  units  and  recycling  processes; 
and  th«  annual  quantities  expected  to  be 
placed  in  non  land-based  units.  This 
notification  must  be  updated  when 
there  is  a  change  in  the  type  of  materials 
recycled  or  the  location  of  the  recycling 
proces^ 

* 

(b)* 
(7)* 


*  * 

*  * 


(iii)  A  residue  derived  from  co- 
processing mineral  processing 
secondary  materials  with  normal 
beneficiation  raw  materials  or  with 
normal  mineral  processing  raw 
materials  remains  excluded  under 
paragraph  (b)  of  this  section  if  the  owner 
or  operator: 

(A)  Processes  at  least  50  percent  by 
weight  normal  beneficiation  raw 
materials  or  normal  mineral  processing 
raw  materials;  and. 


PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

4.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906,  6912,  6922- 
6925,  6937.  and  6938. 

Subpart  C — Pre-Transport 
Requirements 

5.  Section  262.34  is  amended  by 
revising  paragraph  (d)(4)  to  read  as 
follows: 

§262.34    Accumulation  time. 

***** 

(d)*  *  * 

(4)  The  generator  complies  with  the 
requirements  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  section,  the  requirements  of 
subpart  C  of  part  265,  the  requirements 
of  40  CFR  268.7(a)(5);  and 


PART  268— LAND  DISPOSAL 
RESTRICTIONS 

6.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
and  6924. 

Subpart  A — General 

7.  Section  268.2  is  amended  by 
revising  paragraphs  (h)  and  (k)  to  read 
as  follows: 


§  268.2    Definitions  applicable  in  this  part 

***** 

(h)  Hazardous  debris  means  debris 
that  contains  a  hazardous  waste  listed  in 
subpart  D  of  part  261  of  this  chapter,  or 
that  exhibits  a  characteristic  of 
hazardous  waste  identified  in  subpart  C 
of  part  261  of  this  chapter.  Any 
deliberate  mixing  of  prohibited 
hazardous  waste  with  debris  that 
changes  its  treatment  classification  (i.e., 
from  waste  to  hazardous  debris)  is  not 
allowed  under  the  dilution  prohibition 
in  §268.3. 
***** 

(k)  Soil  means  unconsolidated  earth 
material  composing  the  superficial 
geologic  strata  (material  overlying 
bedrock),  consisting  of  clay,  silt,  sand, 
or  gravel  size  particles  as  classified  by 
the  U.S.  Natural  Resources  Conservation 
Service,  or  a  mixture  of  such  materials 
with  liquids,  sludges  or  solids  which  is 
inseparable  by  simple  mechanical 
removal  processes  and  is  made  up 
primarily  of  soil  by  volume  based  on 
visual  inspection.  Any  deliberate 
mixing  of  prohibited  hazardous  waste 
with  soil  that  changes  its  treatment 
classification  (i.e.,  from  waste  to 
contaminated  soil)  is  not  allowed  under 
the  dilution  prohibition  in  §  268.3. 

8.  Section  268.7  is  amended  by 
revising  entries  1,3,  and  8  to  the  table 
entitled  "Generator  Paperwork 
Requirements  Table"  in  paragraph 
(a)(4),  by  revising  entry  1  to  the  table 
entitled  "Treatment  Facility  Paperwork 
Requirements  Table"  in  paragraph 
(b)(3)(ii).  and  by  revising  paragraph 
(b)(4)(iv)  to  read  as  follows: 

§  268.7    Testing,  tracldng,  and 
recordkeeping  requirements  for  generators, 
treaters,  and  disposal  facilities. 

***** 

(a)  *   *   * 
(4)  *    *   * 


Generator  Paperwork  Requirements  Table 


Required  information 


§  268.7(a)(2)      §  268.7(a)(3)      §  268.7(a)(4)      §  268.7(a)(9) 


1 .  EPA  lazardous  Waste  Numbers  and  Manifest  Number  of  first  shipment 


3.  The  waste  is  subject  to  the  LDRs.  The  constituents  of  concern  for  F001-F005, 
and  FlD39,  and  underlying  hazardous  constituents  in  characteristic  wastes,  un- 
less tie  waste  will  be  treated  and  monitored  for  all  constituents.  If  all  constitu- 
ents \«ill  be  treated  and  monitored,  there  is  no  need  to  put  them  all  on  the  LOR 
notice 
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Generator  Paperwork  Requirements  Table — Continued 


Required  information 


§  268.7(a)(2)      §  268.7(a)(3)      §  268.7(a)(4)     §  268.7(a)(9) 


8.  For  contaminated  soil  subject  to  LDRs  as  provided  in  § 268.49(a),  the  constitu- 
ents subject  to  treatment  as  described  in  §  268.49(d).  and  the  following  state- 
ment: This  contaminated  soil  [does/does  not]  contain  listed  hazardous  waste 
and  [does/does  not]  exhibit  a  characteristic  of  hazardous  waste  and  [is  subject 
to/complies  with  the  soil  treatment  standards  as  provided  by  §  268.49(c)  or  the 
universal  treatment  standards  

9.  A  certification  is  needed  (see  applicable  section  for  exact  wording)  


• 


(b)*  *  * 
(3)  *  •  * 
(ii)  *  *  * 


Treatment  Facility  Paperwork  Requirements  Table 


Required  Information 


§  268.7(b) 


1 .  EPA  Hazardous  Waste  Numbers  and  Manifest  Number  of  first  shipment 


6.  A  certification  is  needed  (see  applicable  section  for  exact  wording) 


i^\  *   *   * 

(iv)  For  characteristic  wastes  that  are 
subject  to  the  treatment  standards  in 
§  268.40  (other  than  those  expressed  as 
a  method  of  treatment),  or  §  268.49,  and 
that  contain  underlying  hazardous 
constituents  as  defined  in  §  268. 2(i);  if 
these  wastes  are  treated  on-site  to 
remove  the  hazardous  characteristic; 
and  are  then  sent  off-site  for  treatment 
of  underlying  hazardous  constituents, 
the  certification  must  state  the 
following: 

I  certify  under  penalty  of  law  that  the 
waste  has  been  treated  in  accordance  with 
the  requirements  of  40  CFR  268.40  or  268.49 
to  remove  the  hazardous  characteristic.  This 
decharacterized  waste  contains  underlying 
hazardous  constituents  that  require  further 
treatment  to  meet  treatment  standards.  I  am 
aware  that  there  are  significant  penalties  for 


submitting  a  false  certification,  including  the 
possibility  of  fine  and  imprisonment 

***** 

9.  Section  268.9  is  amended  by 
revising  paragraphs  (d)(2)  introductory 
text  and  (d)(2)(i)  to  read  as  follows: 

§  268.9    Special  rules  regarding  wastes  that 
exhibit  a  characteristic. 


(d)*  •  • 

(2)  The  certification  must  be  signed  by 
an  authorized  representative  and  must 
state  the  language  found  in  §  268.7(b)(4). 

(i)  If  treatment  removes  the 
characteristic  but  does  not  meet 
standards  applicable  to  underlying 
hazardous  constituents,  then  the 
certification  found  in  §268.7(b)(4)(iv) 
applies. 


10.  Section  268.40  is  amended  by 
redesignating  the  first  paragraph  (i)  as 
paragraph  (j),  by  revising  paragraph  (i), 
and  the  table  at  the  end  of  the  section 
is  amended  by  revising  the  entries  for 
K088,  K156,  K159,  P194,  U404  and 
U408,  and  footnotes  8  and  11  to  read  as 
follows: 

§  268.40    Applicability  of  treatment 
standards. 

***** 

(i)  Zinc  micronutrient  fertiUzers  that 
are  produced  for  the  general  public's 
use  and  that  are  produced  ft-om  or 
contain  recycled  characteristic 
hazardous  wastes  (D004-D011)  are 
subject  to  the  applicable  treatment 
standards  in  §  268.41  contained  in  the 
40  CFR.  parts  260  to  299,  edition  revised 
as  of  July  1,  1990. 


Treatment  Standards  for  Hazardous  Wastes 

[Note:  NA  means  not  applicable.] 


Regulated  hazardous  constituent 


Waste  code 


Waste  description  and  treat- 
ment/regulatory subcategory  i 


Common  name 


CAS  2 1^. 


Wastewaters 

Concentration  in 
mg/l  3;  or  tech- 
nology code  * 


Nonwastewaters 

Concentration  in  mg/ 
kg '  unless  noted  as 
"mgfl  TCLP';  or  tech- 
nology code 


K088 


Spent  potliners  from  primary 
aluminum  reduction. 


Acenaphthene  83-32-9 

Anthracene  120-12-7 

Benz(a)anthracene 56-55-3 

Benzo(a)pyrene 50-32-8 

Benzo(b)fluoranthene 205-99-2 

Ben20(k)fluoranthene  207-08-9 

Benzo(g,h,i)perylene  191-24-2 

Chrysene  218-01-9 

Dibenz(a,h)anthracene 53-70-3 

Fluoranthene  206-44-0 


0.059      3.4 


0.059 

0.059 

0.061 

0.11 

0.11 

0.0055 

0.059 

0.055 

0.068 


3.4 
3.4 
3.4 
6.8 
6.8 
1.8 
3.4 
8.2 
3.4 
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Treatment  Standards  for  Hazardous  Wastes— Continued 
[Note:  NA  means  not  applicable.] 


Regulated  hazardous  constituent 


Waste  I  code 


K156  ... 


K159 


P194  . 
U404  ... 
U408 


Waste  description  and  treat- 
ment/regulatory subcategory ' 


Common  name 


CAS  2  No. 


Wastewaters 

Concentration  in 
mg/l  3;  or  tech- 
nology code* 


Nonwastewaters 

Concentration  in  mg/ 
kg '  unless  noted  as 
"mg/l  TCLP";  or  tech- 
nology code 


Organic  waste  (including 
heavy  ends,  still  bottoms, 
light  ends,  spent  solvents, 
filtrates,  and  decantates) 
from  the  production  of 
carbamates  and  carbamoyl 
oximes.'°. 


lndeno(1,2,3,-c,d)pyrene  193-39-5 

Phenanthrene 85-01-8 

Pyrene  129-00-0 

Antimony  7440-36-0 

Arsenic  7440-38-2 

Barium  7440-39-3 

Beryllium - 7440-41-7 

Cadmium  7440-43-9 

Chromium  (Total)  7440-47-3 

Lead  7439-92-1 

Mercury  7439-97-6 

Nickel 7440-02-0 

Selenium  7782-49-2 

Silver  7440-22-4 

Cyanide  (Total)'' ,.••  57-12-5 

Cyanide  (Amenable)  ^  57-12-5 

Fluoride  16984-48-8 

Acetonitrile 75-05-« 


Organics  from  the  treatment 
of  thiocarbamate  wastes.'". 

Oxamyl  

* 
Triethylamine _ 

* 
2,4,6-Tribromophenol  


Acetophenone  98-86-2 

Aniline 62-53-3 

Benomyl  17804-35-2 

Benzene  71-43-2 

Carbaryl 63-25-2 

Carbenzadim  10605-21-7 

Carbofuran  1563-66-2 

Carbosulfan  55285-14-8 

Chlorobenzene  108-90-7 

Chtoroform 67-66-3 

o-Dichlorobenzene  95-50-1 

Methomyl  16752-77-5 

Methylene  chloride  ._ 75-09-2 

Methyl  ethyl  ketone  - 78-9»-3 

Naphthalene  _ 91-20-3 

Phenol  108-95-2 

Pyridine  110-66-1 

Toluene  108-88-3 

Triethylamine 121-44-8 

•  •  • 

Benzene  71-43-2 

Butylate  2008-41-5 

EPTC  (Eptam)  759-94-^ 

Molinate 2212-67-1 

Pebulate  1114-71-2 

Vemolate 1929-77-7 

•  *  • 

Oxamyl  _ 23135-22-0 

•  *  * 

Triethylamine 121-44-8 

#            '                   •  * 

2.4,6-Tribromophenol  118-79-6 


0.0055 
0.059 
0.067 
1.9 
1.4 
\2 
0.82 
0.69 
2.77 
0.69 
0.15 
3.98 
0.82 
0>43 
1.2 
0.86 
35 


5.6 


0.14 


3.4 

5.6 

8.2 

1.15  mg/l  TCLP 

26.1  mg/l  TCLP 

21  mg/l  TCLP 

1.22  mg/l  TCLP 

0.11  mg/l  TCLP 

0.60  mg/l  TCLP 

0.75  mg/l  TCLP 

0.025  mg/l  TCLP 

11  mg/l  TCLP 

5.7  mg/l  TCLP 

0.14  mg/l  TCLP 

590 

30 

NA 


1.8 


0.010 

9.7 

0.81 

14 

0.056 

1.4 

0.14 

10 

0.006 

0.14 

0.056 

1.4 

0.006 

0.14 

0.028 

1.4 

0.057 

6.0 

0.046 

6.0 

0.088 

6.0 

0.028 

0.14 

0.089 

30 

0.28 

36 

0.059 

5.6 

0.039 

6.2 

0.014 

16 

0.080 

10 

0.081 

1.5 

10 


0.042 

1.4 

0.042 

1.4 

0.042 

1.4 

0.042 

1.4 

0.042 

1.4 

0.056      0.28 


0.081       1.5 


0.035      7.4 
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Treatment  Standards  for  Hazardous  Wastes- 

[Note:  NA  means  not  applicable.) 


-Continued 


Regulated  hazardous  constituent 


Waste  code 


Waste  description  and  treat- 
ment/regulatory subcategory ' 


Common  name 


CASINO. 


Wastewaters 

Concentration  in 
mg/l ';  or  tech- 
nology code  * 


Nonwastewaters 

Concentration  in  mg/ 
kg '  unless  noted  as 
"mg/l  TCLP";  or  tech- 
nology code 


'  The  waste  descriptions  provided  in  this  table  do  not  replace  waste  descriptions  in  40  CFR  261.  Descriptions  of  Treatment/Regulatory  Subcat- 
egories are  provided,  as  needed,  to  distinguish  between  applicability  of  different  standards. 

2  CAS  means  Chemical  Abstract  Services.  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  chemical 
with  its  salts  and/or  esters,  the  CAS  number  is  given  for  the  parent  compound  only. 

'  Concentration  standards  for  wastewaters  are  expressed  in  mg/l  and  are  based  on  analysis  of  composite  samples. 

■•All  treatment  standards  expressed  as  a  Technology  Code  or  combination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  266.42 
Table  1 — Technology  Codes  and  Descriptions  of  Technology-Based  Standards. 

5  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
were  established,  in  part,  based  upon  incineration  in  units  operated  in  accordance  with  the  technical  requirements  of  40  CFR  Part  264  Subpart  O 
or  Part  265  Subpart  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technical  requirements.  A  fa- 
cility may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  All  concentration  standards  for  nonwastewaters 
are  based  on  analysis  of  grab  samples. 

******* 

■'Both  Cyanides  (Total)  and  Cyanides  (Amenable)  for  nonwastewaters  are  to  be  analyzed  using  Method  9010  or  9012,  found  in  "Test  Methods 
for  Evaluating  Solid  Waste,  Physical/Chemical  Methods,"  EPA  Publication  SW-846,  as  incorporated  by  reference  in  40  CFR  260.11,  with  a  sam- 
ple size  of  10  grams  and  a  distillation  time  of  one  hour  and  15  minutes. 

•  ***••• 

'  These  wastes,  when  rendered  nonhazardous  and  then  subsequently  managed  in  CWA,  or  CWA-equivalent  systems,  are  not  subject  to  treat- 
ment standards.  (See  §268. 1(c)(3)  and  (4)). 

**•*••* 

'oThe  treatment  standard  for  this  waste  may  be  satisfied  by  either  meeting  the  constituent  concentrations  in  ttiis  taWe  or  by  treating  the  waste 
by  the  specified  technologies:  combustion,  as  defined  by  the  technology  code  CMBST  at  §268.42  Table  1  of  this  Part,  for  nonwastewaters;  and, 
biodegradation  as  defined  by  the  technology  code  BIODG,  cartjon  adsorption  as  defined  by  the  technology  code  CARBN,  chemical  oxidation  as 
defined  by  the  technology  code  CHOXD,  or  combustion  as  defined  as  technology  code  CMBST  at  §268.42  Table  1  of  this  Part,  for  wastewaters. 

"  For  these  wastes,  the  definition  of  CMBST  is  limited  to:  (1)  combustion  units  operating  under  40  CFR  266,  (2)  combustion  units  permitted 
under  40  CFR  Part  264,  Subpart  O,  or  (3)  combustion  units  operating  under  40  CFR  265,  Subpart  O,  v*rhich  have  obtained  a  determination  of 
equivalent  treatment  under  268.42  (b). 


11.  In  §  268.48,  the  table  in  paragraph 
(a)  is  amended  by  adding  footnote 
number  "6"  in  column  one,  under  the 
heading  Regulated  Constituents/ 
Common  Name,  after  the  following 
chemical  names:  "Aldicarb  sulfone," 
"Barban,"  "Bendiocarb,"  "Benomyl," 
"Butylate,"  "Carbaryl,"  "Carbenzadim," 
"Carbofuran,"  "Carbofuran  phenol," 
"(I^bosulfan,"  "m-Cumenyl 
methylcarbamate,"  "Dithiocarbamates 
(total),"  "EPTC,"  "Formetanate 
hydrochloride,"  "Methiocarb," 
"Methomyl,"  "Metolcarb," 
"Mexacarbate,"  "Molinate,"  "Oxamyl," 
'Tabulate,"  "Physostigmine," 
"Physostigmine  salicylate," 
"Promecarb,"  "Propham,"  "Propoxiir," 
"Prosulfocarb,"  "Thiodicarb," 


"Thiophanate-methyl,"  "Triallate," 
"Triethylamine,"  and  "Vernolate;"  and 
by  adding  footnote  6  to  read  as  follows: 

§  268.48    Universal  treatment  standards. 

(a)  *  *  * 

6.  Between  August  26,  1998  and 
March  4,  1999,  these  constituents  are 
not  "underlying  hazardous 
constituents"  as  defined  in  §  268. 2(i)  of 
this  part. 

12.  Section  268.49  is  amended  by 
revising  paragraph  (c)(3)  as  follows: 

§  268.49    Alternative  LOR  treatment 
standards  for  contaminated  soil. 

***** 

(c)*  *  • 

(3)  Soils  that  contain  nonanalyzable 
constituents.  In  addition  to  the 


treatment  requirements  of  paragraphs 
(c)(1)  and  (2)  of  this  section,  prior  to 
land  disposal,  the  following  treatment  is 
required  for  soils  that  contain 
nonanalyzable  constituents: 

(A)  For  soil  that  contains  only 
analyzable  and  nonanalyzable  organic 
constituents,  treatment  of  the  analyzable 
organic  constituents  to  the  levels 
specified  in  paragraphs  (c)(1)  and  (2)  of 
this  section;  or, 

(B)  For  soil  that  contains  only 
nonanalyzable  constituents,  treatment 
by  the  method(s)  specified  in  §  268.42 
for  the  waste  contained  in  the  soil. 
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1308 24094,  25407 


11 


Federal  Register/Vol.  64,  No.  90/Tuesday.  May  11,  1999/Reader  Aids 


24CFR 

Proposed  Rules: 

Ch.  IX.i 24546 


888. 


.24866 


25CFR 

Propos«ld  Rules: 

20 


.24296 


26CFR 


Proposed  Rules: 

1 1..23554,  2381 1 


20. 
25. 
31. 
40. 


24096. 
25223 
..23811 
..23811 
..23811 
.23811 


27CFR 

Proposeb  Rules: 

9 


..24308 


28CFR 

Proposefl  Rules: 
0 


16... 
20... 
50... 
302. 
551. 


..24972 
.24972 
.24972 
.24972 
..24547 
..24468 


29CFR 

Propose^!  Rules: 
2700. 


30CFR 

943... 

946... 

Propose^  Rules: 

701... 

724... 

773... 

774... 

778... 

842... 

843... 

846... 


31  CFR 

205 

Proposal 
1 


32  CFR 

290 


..24547 


...23540 
.23542 

.23811 
...23811 
..23811 
.23811 
..23811 
.23811 
.23811 
..23811 


Rules: 


.24242 
.24454 

.25407 


33  CFR 

117 23545,24944 

165 24286,  24945,  24947 

323 25120 

Proposed  Rules: 

100 24979,24980 

165 23545,  24982,  24983, 

24985.  24987 


34  CFR 

300 


.24862 


37  CFR 

251 25201 

Proposed  Rules: 

25223 


1. 
2. 
3. 
6. 


.25223 
.25223 
..25223 


38  CFR 

4 25202 

21 23769 

Proposed  Rules: 

4 25246 

17 23812 

40  CFR 

Oh.  VII 25126 

9 23906,25126 

35 23734 

52 23774,  24949,  25210, 

25214 

60 24049,  2451 1 

61 24288 

63 24288,  2451 1 

70 23777 

81 24949 

85 23906 

86 23906 

88 23906 

180 24292 

232 25120 

261 25410 

262 25410 

268 25410 

271 23780 

300 24949 

600 23906 

Proposed  Rules: 

52 23813,  24117,  24119, 

24549,  24988.  24989 

70 23813 

81 24123 

271 23814,  25258 

300 24990 


42  CFR 

498 24957 


Proposed  Rules: 

405 

24549 

412 

24716 

413 

24716 

483 

24716 

485 

24716 

44  CFR 

59 

24256 

61 

24256 

64 

65 

67 

..24512,  24957 
..24515,  24516 
24517 

Proposed  Rules: 
67 

24550 

45  CFR 

Proposed  Rules: 
2505 

25260 

46  CFR 

16 

25407 

500 

23545 

501 

23545 

502 

23551 

503 

23545 

504 

23545 

506 

23545 

507 

23545 

508 

23545 

514 

23782 

530 

23782 

535 

23794 

540 

23545 

545 

23551 

550 

23551 

551 

23551 

555 

23551 

560 

23551 

565 

23551 

571 

23551 

572 

23794 

582 

23545 

585 

23551 

586 

23551 

587 

23551 

588 

23551 

Proposed  Rules: 

356 

24311 

47  CFR 

73 

74 

..24522.  24523 
24523 

Proposed  Rules: 
1 

23571 

22 

23571 

24 

23571 

2fr. 

23571 

27 

23571 

73 

.23571 
24996 

24565,  24566. 

24567 
74 

,  24997.  24998 
23571 

80 

.  ..  .   23571 

87 

23571 

90 

23571 

95 

23571 

97 

23571 

101 

23571 

48  CFR 

213 

24528 

225 

252 

715 

..24528.  24529 
..24528,  24529 
25407 

1815 

25214 

1816 

25214 

1819 

25214 

1852 

25214 

Proposed  Rules: 
16 -- 

24472 

45 

23982 

48 

24472 

52 

215 

..23982,  24472 
23814 

49  CFR 

1 

.•.24959 

Proposed  Rules: 
229 

23816 

231 

23816 

232 

23816 

360 

24123 

387 

24123 

390 

24128 

396 

24128 

605 

23590 

50  CFR 

17 

25216 

226 

24049 

600 

24062 

648 

24066 

660 

.24062.  24078 

679 

24960  25216 

Proposed  Rules: 
17 

25263 

20 

23742 

226 

24998 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  11,  1999 

EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  services: 
Children  with  disabilities  and 
infants  and  toddlers  with 
disabilities  early 
intervention  programs; 
published  3-12-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Land  disposal  restrictions — 
Wood  preserving  wastes, 
metal  wastes,  zinc 
micronutrient  fertilizers 
et  al.;  published  5-11-99 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Organization  and  disclosure 
to  shareholders — 
Bank  director 
compensation  limits; 
published  5-12-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Contracting  by  negotiation; 
published  5-11-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  4-6-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Cotton  research  and 

promotion  order: 

imported  cotton  and  cotton 
content  of  imported 
products;  supplemental 
assessment  calculation; 
comments  due  by  5-19- 
99;  published  4-19-99 
Soybean  promotion  and 

research  program; 

referendum;  comments  due 

by  5-17-99;  published  4-16- 

99 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Johne's  disease  in  domestic 
animals;  comments  due 
by  5-21-99;  published  3- 
22-99 
Viruses,  serums,  toxins,  etc.: 
Packaging  and  labeling — 
Veterinary  biological 
products;  comments 
due  by  5-17-99; 
published  3-18-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  5-20- 
99;  published  5-5-99 
West  Coast  salmon; 
comments  due  by  5-17- 
99;  published  5-5-99 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  cases: 
Interference  proceedings; 
consideration  of 
Interlocutory  rulings; 
comments  due  by  5-17- 
99;  published  3-16-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Bunk  beds;  safety  standards; 
comments  due  by  5-17-99; 
published  3-3-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Kentucky;  comments  due  by 

5-20-99;  published  4-20- 

99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

5-17-99;  published  4-16- 

99 
Illinois;  comments  due  by  5- 

17-99;  published  4-16-99 
Minnesota;  comments  due 

by  5-19-99;  published  4- 

19-99 
Ohio;  comments  due  by  5- 

20-99;  published  4-20-99 
Pennsylvania;  comments 

due  by  5-17-99;  published 

4-16-99 


Tennessee;  comments  due 
by  5-20-99;  published  4- 
20-99 

Texas;  comments  due  by  5- 
20-99;  published  4-20-99 
Air  quality  planning  purposes; 

designation  of  areas: 

California;  comments  due  by 
5-19-99;  published  5-5-99 

Texas;  comments  due  by  5- 
17-99;  published  4-16-99 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Potato  leaf  roll  virus 
resistance  gene  (ort1/orf2 
gene);  comments  due  by 
5-17-99;  published  3-17- 
99 
Radiation  protection  programs: 

Idaho  National  Engineenng 
and  Environmental 
Laboratory;  waste 
characterization  program; 
documents  availability; 
comments  due  by  5-17- 
99;  published  4-16-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Iowa;  comments  due  by  5- 

17-99;  published  4-1-99 
Louisiana;  comments  due  by 

5-17-99;  published  4-1-99 
Nevada;  comments  due  by 

5-17-99;  published  4-1-99 
New  Mexico;  comments  due 

by  5-17-99;  published  4-5- 

99 
South  Dakota;  comments 

due  by  5-17-99;  published 

4-1-99 
Wyoming;  comments  due  by 

5-17-99;  published  4-1-99 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Funds  withdrawal;  methods; 
comments  due  by  5-21- 
99;  published  3-22-99 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 

Dog  and  cat  food  industry; 
comments  due  by  5-17- 
99;  published  3-18-99 

Dog  and  cat  food  industry; 
correction;  comments  due 
by  5-17-99;  published  4- 
13-99 

Law  book  Industry; 
comments  due  by  5-17- 
99;  published  3-18-99 

Law  t>ook  industry; 
correction;  comments  due 
by  5-17-99;  published  4- 
13-99 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumptwn: 
Irradiation  in  production, 
processing,  and  handling 
of  food- 
Foods  treated  with 
ionizing  radiation; 
labeling  requirements; 
comments  due  by  5-18- 
99:  published  2-17-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
San  Diego  ambrosia; 
comments  due  by  5-19- 
99;  published  4-19-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions: 
Ntorth  Dakota;  comments 
due  by  5-17-99;  published 
4-15-99 
Ohk);  comments  due  by  5- 
17-99;  published  4-16-99 
West  Virginia;  comments 
due  by  5-20-99;  published 
4-20-99 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Over-order  pnce  regulations: 
Supply  management 
program;  heanng; 
comments  due  by  5-19- 
99;  published  4-19-99 
POSTAL  SERVICE 
Interrtational  Mail  Manual: 
Priority  Mail  Glotjal 
Guaranteed:  enhanced 
expedited  service  from 
selected  U.S.  locations  to 
selected  European 
countries;  comments  due 
by  5-19-99;  published  4- 
19-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Revised  transfer  agent  form 
and  related  rule; 
comments  due  by  5-17- 
99;  published  3-31-99 
TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrimination  on 
basis  of  disability: 
Wheelchairs  and  other 
assistive  devices; 
compensation  for  damage; 
comments  due  by  5-18- 
99;  published  2-17-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
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de  Havllland;  comments  due 
byj  5-21-99;  published  4- 
23^-99 

Agujta  S.p.A.;  comments 
due  by  5-18-99;  published 
3-19-99 

Allie<ISignal  Inc.;  comments 

due  by  5-19-99;  published 

4-19-99 
Boeilig;  comments  due  by 

5-il-99;  published  4-26- 

99 

Fokker;  comments  due  by 
5-  7-99;  published  4-16- 
99 

LET  Aeronautjcal  Works; 
comments  due  by  5-19- 
99i  published  4-14-99 

New  Piper  Aircraft,  Inc.; 
comments  due  by  5-21- 
99j  published  3-23-99 

Pilars  Aircraft  Ltd.; 
comments  due  by  5-19- 
99;  published  4-14-99 

Robiitson  Helicopter  Co.; 
cottiments  due  by  5-21- 
99;  published  3-22-99 

Class  3  airspace;  comments 
due  »y  5-17-99;  published 
4-1-9  J 


Class  E  airspace;  correction; 
comments  due  by  5-18-99; 
published  4-2-99 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  5-21-99; 
published  4-6-99 

TREASURY  DEPARTIWENT 

Customs  Service 

Financial  and  accounting 
procedures: 

Duties,  taxes,  interest  and 
fees;  expanded  methods 
of  payment;  comments 
due  by  5-17-99;  published 
3-17-99 

Vessels  In  foreign  and 
domestic  trades: 

Vessel  equipment 
temporarily  landed  for 
repair;  comments  due  by 
5-17-99;  published  3-18- 
99 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 


S.  531 /P.  L.  106-26 

To  authorize  the  President  to 
award  a  gold  medal  on  behalf 
of  the  Congress  to  Rosa 
Parks  in  recognition  of  her 
contributions  to  the  Nation. 
(May  4,  1999;  113  Stat.  50) 
Last  List  May  4,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newrty 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 

Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

de: 

I I  YiLiS,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

*6173 


w&r 


Charge  your  order.   ^M^ 

It 's  Easy!    ^H^^. 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.(X)  per  copy.  Stock  No.  069-000-00044-^. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


nease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


Street  address 


I I  GPO  Deposit  Account 

I I  VISA       I I    MasterCard  Account 


-n 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


(Rev.  1 1/3) 


Purchase  order  number  (optional) 

May  we  make  your  name/address  avaiabie  to  other  mailers?     | {  | | 


YES    NO 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  anji  changes  have  been  made  to  the 
Coda  of  Federal  Regulations  or  what 
docufnents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  iLish  to  subscribe  to  the  LSA 
(List  6f  CFR  Sections  Affected),  the 
Fedekal  Register  Index,  or  both. 

LSA  •  IJst  of  CFR  Sections  Affected 

LSA  (List  of  CFR  Sections  Affected) 
is|  designed  to  lead  users  of  tfie  Code  of 
Federal  Regulat)ons  to  amendatory 
a()tions  published  in  ttie  Federal  Register. 
The  LSA  ts  issued  monthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  ttie  changes — 
stich  as  revised,  renrioved,  or  corrected. 
$27  per  year. 

Federil  Register  Index 

Tne  index,  covering  the  contents  of  the 
dily  Federal  Register,  is  issued  monthly  in 
cifnulative  fomi.  Entries  are  canied 
p»1manly  under  the  names  of  the  issuing 
agencies.  Significant  sutijects  are  carried 
as  cross-references. 
$2  5  per  year. 


t  lOing  aid  is  included  in  each  publication  which  lists 
"•—a/  Flegister  page  numtiers  with  the  date  o1  publication 
Federal  Register. 


Feterall 


Order  Proci  sang  Code: 

*5421 


LJ  Y  hS,  enter  the  following  indicated  subscriptions  for  one  year: 


Street  add  -ess 


Purctiase 
May  we 


Superintendent  of  Documents  Subscription  Order  Form 


HB 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  toti  1  cost  of  my  order  is  $ 

Internal  onal  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Compan)  or  personal  name 


(Please  type  or  print) 


Additiona  address/attention  line 


Please  Choose  Method  of  Payment: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
I — I  GPO  Deposit  Account 


LJ  VISA       LJ  MasteiCard  Account 


-D 


City.  State ,  ZIP  code 


(Credit  card  expiration  date) 


Daytime  p  tone  including  area  code 


H 

Thank  you  for 
your  order! 


<  rder  numtier  (optional) 


Authorizing  Signature 


1/97 


mike 


YES     NO 
your  name/addRssavaiiaUe  to  other  maiiers?      FJ   FJ 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/• 


:  AFR  SMITH212J 

:  JOHN  SMITH 

I  212    MAIN    STREET 

•  FORESTVILLE    MD    20704 


DEC97R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

I  212    MAIN    STREET 

•  FORESTVILLE    MD    20704 


DEC97R  ! 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Sup)erintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Processrng  Cods: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 


DYES. 


Charge  your  order.  JJHi' 
It's  Easy!  ^'ItlW' 


VISA 
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This  section  of  the  FEDERAL  REGISTER 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV99-98»-2  FIR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Increase  in  Assessment 
Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  increased  the  assessment  rate 
established  under  the  Federal  marketing 
order  for  California  raisins  (order)  fi'om 
$5.00  to  $8.50  per  ton  for  raisins 
acquired  by  handlers  for  the  1998-99 
and  subsequent  crop  years.  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  administered  loccdly 
by  the  Raisin  Administrative  Committee 
(Committee).  Authorization  to  assess 
raisin  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  The  crop  year  runs  from 
August  1  through  July  31.  The  1998-99 
crop  is  smaller  than  initially  estimated. 
Further,  for  this  crop  year,  volume 
regulation  has  only  been  applied  to  one 
minor  varietal  type  of  raisin.  As  a  result, 
some  expenses  paid  by  assessments 
have  increased.  The  $5.00  per  ton 
assessment  rate  would  not  have 
generated  enough  revenue  to  cover 
expenses.  The  $8.50  per  ton  assessment 
rate  will  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

EFFECTIVE  DATE:  June  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office,  Frviit 


and  Vegetable  Programs,  AMS.  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 
(559)  487-5901,  Fax:  (559)  487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  imder  the  Agricultiiral 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  raisin  handlers  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  apply  to  all  assessable  raisins 
begiruiing  August  1,  1998,  the  begiiuiing 
of  the  1998-99  crop  year,  and  continue 
in  effect  imtil  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  r^ulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefitjm.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

This  rule  continues  to  increase  the 
assessment  rate  established  under  the 
order  for  the  1998-99  and  subsequent 
crop  years  from  $5.00  to  $8.50  per  ton 
of  raisins  acquired  by  handlers. 
Authorization  to  assess  raisin  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  1998-99  crop  is  smaller  than 
initially  estimated.  Further,  for  this  crop 
year,  volume  regulation  has  been 
applied  to  only  one  minor  varietal  type 
of  raisin.  As  a  result,  some  expenses 
paid  by  assessments  have  increased. 
The  $5.00  per  ton  rate  of  assessment 
would  not  have  generated  enough 
revenue  to  cover  expenses.  This  action 
was  unanimously  recommended  by  the 
Committee  at  a  meeting  on  January  15, 
1999. 

Sections  989.79  and  989.80, 
respectively,  of  the  Federal  order  for 
California  raisins  provide  authority  for 
the  Committee,  with  the  approval  of  the 
Department,  to  formulate  an  aimual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  raisins.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

An  assessment  rate  of  $5.00  per  ton 
for  raisins  acquired  by  handlers  had 
been  in  effect  under  the  Federal  order 
since  the  1996-97  crop  year  f61  FR 
52684;  October  8,  1996)'  Regarding  the 
1 998-99  crop  year,  the  Committee  met 
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on  Ai  igust  13, 1998,  and  recommended 
admii  listrative  expenditures  of 
$1,65  5,000  for  the  year.  Major 
admii  listrative  expenditures  included 
$54.5, 500  for  export  program 
administration  and  related  activities; 
$478,  )00  for  salaries;  and  $100,000  for 
comp  iance  activities.  These 
exper  ditures  were  approved  by  the 
Depaj  tment  on  August  18,  1998.  At  that 
time,  the  Committee  estimated  the  crop 
at  abc  ut  321,400  tons,  and  anticipated 
that  3  33,000  tons  of  raisins  would  be 
acqui  ed  by  handlers  during  the  1998- 
99  crc  p  year  (included  about  59,800 
tons  cf  1997  reserve  raisins  sold  to 
handlers  for  free  use).  The  $5.00  per  ton 
assess  ment  rate  was  expected  to 
gener  ite  $1,665,000  in  revenue  which 
woul(  have  allowed  the  Committee  to 
meet  ts  administrative  expenses. 

Sec  ion  989.79  of  the  order  also 
provi(  les  authority  for  the  Committee  to 
formu  late  an  annual  budget  of  expenses 
likely  to  be  incurred  during  the  crop 
year  i  i  connection  with  reserve  raisins 
held  f  3r  the  account  of  the  Committee. 
A  cerl  ain  percentage  of  each  year's 
raisin  crop  may  be  held  in  a  reserve 
pool  (  uring  years  when  volume 
regula  tion  is  implemented  to  help 
stabilize  raisin  supplies  and  prices.  The 
remai  ling  "free"  percentage  may  be 
sold  b  y  handlers  to  any  market.  Reserve 
raisin  ;  are  disposed  of  through  various 
programs  authorized  under  the  order. 
Reser  e  pool  expenses  are  deducted 
from  I  iroceeds  obtained  from  the  sale  of 
reserve  raisins.  Net  proceeds  are 
returned  to  the  pool's  equity  holders, 
prima  ily  producers. 

At  i  :s  August  1998  meeting,  the 
Comn  ittee  recommended  a  1998-99 
reserve  pool  budget  of  $2,941,500.  Major 
pool  expenses  included  $1,050,000  for 
insura  nee  and  repair  of  bins  for  storing 
reserve  raisins;  $545,500  for  export 
progrs  m  administration  and  related 
activities;  $462,000  for  salaries;  and 
$235,(100  for  compliance  activities. 

Ad\  erse  crop  conditions  during  the 
spring  of  1998  created  by  the  weather 
phenc  menon  known  as  El  Nino, 
combined  with  scattered  rain  and  a 
labor  I  hortage  during  harvest 
contri  )uted  to  a  smaller  1998-99  raisin 
crop  t  lan  initially  anticipated.  Also, 
reserv  e  pools  were  initially  established 
in  Oct  ober  1998  for  five  of  the  nine 
varieti  J  types  of  raisins  covered  under 
the  or  ler — Natural  (sun-dried)  Seedless 
(Natuials),  Zante  Currants  (Zantes), 
Dipped  Seedless,  Oleate  and  Related 
Seedl(  ss,  and  Other  Seedless — when  the 
Comn  ittee  computed  and  aimounced 
prelin  inary  free  and  reserve  marketing 
percentages  pursuant  to  §989.54.  In 
Nover  iber  1998,  the  Committee 
detern  lined  that  volume  regulation  was 


not  warranted  for  Dipped  Seedless, 
Oleate  and  Related  Seedless,  and  Other 
Seedless  raisins. 

The  Committee  met  on  January  15, 
1999,  to  review  crop  conditions,  its 
financial  situation,  and  various 
marketing  order  programs.  The 
Committee  reduced  its  production 
estimate  from  321,000  to  276,500  tons, 
and  reduced  its  estimate  of  assessable 
tormage  from  333.000  to  315,000  tons. 
The  Committee  also  determined  that 
volume  regulation  was  not  warranted 
for  Naturals  and  all  other  varietal  types, 
but  was  warranted  for  Zantes,  for  the 
1998-99  crop  year.  This  is  the  first  time 
in  16  years  that  volume  regulation  for 
Naturals  was  not  implemented. 

With  a  smaller  1998  crop,  reduced 
estimate  of  assessable  tonnage,  and 
volume  regulation  only  warranted  for 
Zantes,  the  Committee  recommended 
revising  its  administrative  and  reserve 
pool  budgets.  The  1998  reserve  pool 
budget  was  reduced  from  $2,941,500  to 
$25,000  which  should  cover  operating 
expenses  for  Zante  reserve  raisins.  In 
addition,  $975,000  initially  budgeted  for 
1998  reserve  pool  operating  expenses 
were  applied  to  the  existing  1997 
Natural  and  Zante  reserve  pool  budgets. 
Included  in  the  $975,000  is  $683,000 
which  is  being  utilized  for  export 
program  administration. 

The  Committee  also  reviewed  and 
identified  those  expenses  that  were 
considered  reasonable  and  appropriate 
to  continue  the  raisin  marketing  order 
program,  without  a  significant  reserve 
pool.  The  expenses  that  were  associated 
with  the  initial  reserve  pool  budget  were 
modified  and  adjusted  as  appropriate 
and  included  in  the  administrative 
budget.  For  example,  salaries,  payroll 
taxes,  retirement  contributions, 
insurance,  rent  for  office  space, 
telephone,  and  other  administrative 
items  are  usually  split  between  the 
Committee's  administrative  and  reserve 
budgets.  Although  the  1998  crop  is 
reduced,  the  Committee  needs  to 
maintain  its  staff  to  administer  the  order 
and  ongoing  export  programs. 

Many  operating  expenses  were 
adjusted  from  the  Committee's  initial 
administrative  and  reserve  budgets, 
such  as  for  overall  compliance 
($335,000  to  $200,000),  overall  auditing 
fees  ($35,000  to  $10,000).  overall 
printing  ($20,000  to  $17,000),  and 
overall  Conmiittee  meetings  ($24,000  to 
$20,000).  Ultimately;  the  Committee 
recommended  increasing  its 
administrative  expenses  from 
$1,665,000  to  $2,677,500,  which 
included  an  additional  $1,012,500  in 
operating  expenses  initially  associated 
with  the  1998  reserve  budget.  Major 
expenses  to  be  funded  through  handler 


assessments  now  include  $940,000  in 
salaries;  $408,000  for  export  program 
administration;  $200,000  for  compliance 
activities;  $150,000  for  Committee 
travel;  and  $140,000  for  membership 
dues  and  surveys. 

The  Committee  recommended 
increasing  its  assessment  rate  from 
$5.00  to  $8.50  per  ton  of  raisins 
acquired  by  handlers.  The  $8.50  per  ton 
assessment  rate  when  applied  to 
anticipated  acquisitions  of  315,000  tons 
will  yield  $2,677,500  in  assessment 
income  which  will  be  adequate  to  cover 
anticipated  administrative  expenses. 
Authority  for  the  Committee  to 
recommend  an  increase  in  the 
assessment  rate  during  a  crop  year  to 
obtain  sufficient  funds  to  meet  expenses 
is  provided  in  §  989.80(c)  of  the  order. 
Any  unexpended  assessment  funds  from 
the  crop  year  are  required  to  be  credited 
or  refunded  to  the  handlers  from  whom 
collected,  as  provided  in  §  989.81(a)  of 
the  order. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information.  Although  this  assessment 
rate  is  effective  for  an  indefinite  period, 
the  Committee  will  continue  to  meet 
prior  to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Conmiittee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  thefr  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1998-99  revised  budget 
and  those  for  subsequent  crop  years  will 
be  reviewed  and,  as  appropriate, 
approved  by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 


Federal  Register / Vol.  64.  No.  91  / Wednesday.  May  12.  1999/Rules  and  Regulations  25421 


through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts* 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  No  more  than  7  handlers,  and 
a  majority  of  producers,  of  California 
raisins  may  be  classified  as  small 
entities.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

This  rule  continues  to  increase  the 
assessment  rate  established  under  the 
Federal  order  for  the  1998-99  and 
subsequent  crop  years,  as  specified  in 
§  989.347,  from  $5.00  to  $8.50  per  ton  of 
raisins  acquired  by  handlers.  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  Committee.  Authorization  to 
assess  raisin  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  1998-99  crop  is 
smaller  than  initially  estimated  due  to 
adverse  weather  conditions  and  a  labor 
shortage  during  harvest.  Further,  for  this 
crop  year,  volume  regulation  has  been 
applied  to  only  one  minor  varietal  type 
of  raisin.  As  a  result,  some  expenses 
paid  by  assessments  have  increased. 
The  $5.00  per  ton  rate  of  assessment 
would  not  have  generated  enough 
revenue  to  cover  expenses. 

With  a  smaller  crop,  reduced  estimate 
of  assessable  tonnage,  and  volume 
regulation  only  warranted  for  Zantes, 
the  Committee  recommended  revising 
its  administrative  and  reserve  pool 
budgets.  The  1998  reserve  pool  budget 
was  reduced  from  $2,941,500  to  $25,000 
which  should  cover  operating  expenses 
for  Zante  Currant  reserve  raisins.  In 
addition,  $975,000  initially  budgeted  for 
1998  reserve  pool  operating  expenses 
were  applied  to  the  existing  1997 
Natural  and  Zante  reserve  pool  budgets. 
Included  in  the  $975,000  is  $683,000 
which  is  being  utilized  for  export 
program  administration. 

The  Committee  also  reviewed  and 
identified  those  expenses  that  were 
considered  reasonable  and  appropriate 
to  continue  the  raisin  marketing  order 
program,  without  a  significant  reserve 


pool.  Those  expenses  that  were 
associated  with  the  initial  reserve  pool 
budget  were  modified  and  adjusted  as 
appropriate  and  included  in  the 
administrative  budget.  For  example, 
salaries,  payroll  taxes,  retirement 
contributions,  insurance,  rent  for  office 
space,  telephone,  and  other 
administrative  items  are  usually  split 
between  the  Committee's  administrative 
and  reserve  budgets.  Although  the  1998 
crop  is  reduced,  the  Committee  needs  to 
maintain  its  staff  to  administer  the  order 
and  ongoing  export  programs.  Many 
operating  expenses  were  adjusted  from 
the  Committee's  initial  administrative 
and  reserve  budgets.  These  included 
adjustments  for  overall  compliance 
{$335,000  to  $200,000),  overall  auditing 
fees  ($35,000  to  $10,000),  overall 
printing  ($20,000  to  $17,000),  and 
overall  Committee  meetings  ($24,000  to 
$20,000).  Ultimately,  the  Committee 
recommended  increasing  its 
administrative  expenses  fi-om 
$1,665,000  to  $2,677,500,  which 
included  an  additional  $1,012,500  in 
operating  expenses  initially  associated 
with  the  1998  reserve  budget. 

The  $8.50  per  ton  assessment  rate, 
when  applied  to  anticipated 
acquisitions  of  315.000  tons,  will  yield 
$2,677,500  in  revenue  and  allow  the 
Committee  to  meet  expenses,  which 
include  $940,000  for  salaries;  $408,000 
for  export  program  administration; 
$200,000  for  compliance  activities; 
$150,000  for  Committee  travel;  and 
$140,000  for  membership  dues  and 
surveys.  Authority  for  the  Committee  to 
incur  expenses,  generate  revenue  by 
assessing  raisin  handlers,  and  increase 
the  assessment  rate  during  a  crop  year 
is  provided  in  §§  989.79  and  989.80  of 
the  order,  respectively. 

Regarding  tne  impact  of  this  rule  on 
handlers  and  producers,  while 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  With 
the  199&-99  producer  price  for  Naturals, 
the  major  raisin  varietal  type  covered 
under  the  order,  averaging  $1,290  per 
ton  of  raisins  acquired,  estimated 
assessment  revenue  for  the  1998-99 
crop  year  as  a  percentage  of  total 
producer  revenue  is  expected  to  be  less 
than  1  percent.  The  increased 
assessment  rate  allows  the  Committee  to 
meet  its  expenses  and  continue  program 
operations.  Any  unexpended 
assessment  funds  from  the  crop  year  are 
required  to  be  credited  or  refunded  to 
the  handlers  fi-om  whom  collected,  as 
provided  in  §  989.81(a)  of  the  order. 


The  Committee  considered  some 
alternatives  to  the  recommended  action. 
The  Committee's  Audit  Subcommittee 
formed  a  working  group  which  held  a 
meeting  on  December  16.  1998.  to 
discuss  revisions  to  the  budget.  The 
Audit  Subcommittee  held  a  follow-up 
meeting  on  January  6.  1999.  Alternatives 
discussed  at  these  meetings  were  based 
on  the  assumption  that  no  volume 
regulation  would  be  in  effect  for  any 
varietal  type  of  California  raisins  for  the 
remainder  of  the  crop  year.  Accordingly, 
one  option  considered  was  to  have  the 
1998  administrative  budget  absorb  all  of 
the  operating  costs  that  are  typically 
split  between  the  administrative  and 
reserve  pool  budgets,  and  increase  the 
assessment  rate  to  $11.50  per  ton  of 
raisins  acquired  to  cover  these  costs. 
However,  the  majority  of  subcommittee 
members  determined  that  the  increase 
in  expenses  would  be  funded  more 
appropriately  with  1998-99  handler 
assessments  and  proceeds  fi-om  the 
anticipated  1998  reserve  pool  for 
Zantes,  and  the  existing  1997  reserve 
pools  for  Naturals  and  Zantes, 
respectively. 

The  working  group  and  subcommittee 
members  also  considered  various 
scenarios  regarding  the  itemized 
expenses,  estimate  of  assessable 
tonnage,  and  necessary  assessment 
income.  Ultimately,  the  Committee 
determined  that  volume  regulation  was 
only  warranted  for  Zantes,  that 
administrative  expenses  should  be 
increased  to  $2,677,500.  that  the 
estimate  of  assessable  tonnage  should  be 
reduced  from  333.000  to  315.000  tons, 
and  that  the  assessment  rate  should  be 
increased  to  $8.50  per  ton  of  raisins 
acquired  by  handlers. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  the  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule. 

In  addition,  the  Committee's  working 
group  meeting  on  December  16,  1998. 
subcommittee  meeting  on  January  6. 
1999.  and  the  Committee  meeting  on 
January  15.  1999.  where  this  action  was 
deliberated  were  public  meetings 
widely  publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  the  industry's 
deliberations. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
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Regis  er  on  February  24,  1999  (64  FR 
9053)  Copies  of  the  rule  were  mailed  to 
all  Cc  mmittee  members  and  alternates, 
the  Ri  lisin  Bargaining  Association, 
handl  ers,  and  dehydrators.  In  addition, 
the  ru  ie  was  made  available  through  the 
Intern  et  by  the  Office  of  the  Federal 
Regisi  er.  That  rule  provided  for  a  60-day 
comn:  ent  period  which  ended  April  26, 
1999.  No  comments  were  received. 
Aft(  T  consideration  of  all  relevant 
mater  al  presented,  including  the 
Committee's  recommendation,  and 
other  nformation,  it  is  found  that  this 
rule,  ( s  hereinafter  set  forth,  will  tend 
to  efft  ctuate  the  declared  policy  of  the 
Act. 


List  o 

On 
Raisi 


Gra  )es 


Subjects  in  7  CFR  Part  989 

Marketing  agreements, 
,  Reporting  and  recordkeeping 


ns 
requir  jments. 

PARTlgSS— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Ace  )rdingly,  the  interim  final  rule 
amenc  ing  7  CFR  part  989  which  was 
publis  led  at  64  FR  9053  on  February  24, 
1999,  s  adopted  as  a  final  rule  without 
chang ;. 

Date  i:  May  5, 1999. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Progra.  ns. 

[FR  Do;.  99-11977  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  3410-02-P 


Rural 


DEPA  1TMENT  OF  AGRICULTURE 


Jtilitles  Service 


7  CFn  Part  1703 


iqcc 


Distar^e  Learning  and  Telemedlcine 
Loan  #nd  Grant  Program;  Confirmation 
of  Effdctive  Date,  Corrections,  and 
Correcting  Amendments 

AGENCV:  Rural  Utilities  Service,  USDA. 
ACHOr^:  Direct  final  rule;  Confirmation 
of  effei  ;tive  date,  corrections,  and 
correc  ing  amendments. 


SUMMARY 

(RUS) 

advers  a 

regard 

Dista 

Loan 

the 

64  FR 

date  o 

this 

and 


dec 


The  Rural  Utilities  Service 
lereby  gives  notice  that  no 
comments  were  received 
ng  the  direct  final  rule  on  the 
Distan  :e  Learning  and  Telemedlcine 
and  Grant  Program,  published  in 
Federal  Register.  March  25,  1999,  at 
14401  and  confirms  the  effective 
the  direct  final  rule.  In  addition, 
ument  is  making  corrections 
ctirecting  amendments  to  this  rule. 


DATES:  The  direct  final  rule,  which 
publis  led  at  64  FR  14401,  and  the 


corrections  and  correcting  amendments, 
are  effective  on  May  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell,  Assistant 
Administrator,  Telecommunications 
Program,  Rural  Utilities  Service,  STOP 
1590,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1590, 
Telephone  (202)  720-9554,  Facsimile 
(202)  720-0810. 
SUPPLEMENTARY  INFORMATION: 

Confirmation  of  Effective  Date 

This  is  to  confirm  the  effective  date  of 
the  direct  final  rule,  7  CFR  Part  1703, 
Distance  Learning  and  Telemedlcine 
Loan  and  Grant  Program,  published 
March  25,  1999,  at  64  FR  14401,  and  is 
to  advise  that  RUS  did  not  receive  any 
written  adverse  comments  and  no 
written  notice  of  intent  to  submit 
adverse  comments  on  this  rule. 

Need  for  Correction 

As  published,  the  direct  final  rule 
contaiij*  errors  and  information  that 
may  be  misleading  and  is  in  need  of 
modification. 

List  of  Subjects  in  7  CFR  Part  1703 

Community  development.  Grants 
programs-education.  Grant  programs- 
health  care.  Grant  programs-housing 
and  community  development,  Loan 
programs-education.  Loan  programs- 
health  care.  Loan  programs-housing  and 
community  development.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

I.  Accordingly,  FR  Doc.  99-6995,  RUS 
direct  final  rule,  published  on  March  25, 
1999,  at  64  FR  14355,  is  corrected  as 
follows: 

§1703.103    [Corrected] 

1.  On  page  14359,  in  the  first  colimin, 
in  §  1703.103,  paragraph  (a)(3), 
beginning  in  line  10,  the  words 
"distance  learning  or  telemedlcine 
grant"  are  corrected  to  read  "financial 
assistance '. 

§1703.105    [Corrected] 

2.  On  page  14359,  in  the  second 
column,  in  §  1703.105.  paragraph  (c), 
line  12,  the  word  "eminent"  is  corrected 
to  read  "imminent". 

3.  On  page  14359,  in  the  third 
column,  in  §  1703.105,  paragraph  {e)(6), 
beginning  with  line  2,  the  words  "DLT 
borrower"  are  corrected  to  read  "DLT 
recipient"  and  in  line  5  the  word 
"borrower"  is  corrected  to  read 
"recipient". 

§1703.108    [Corrected] 

4.  On  page  14360,  in  the  second 
column,  in  §  1703.108,  paragraph  (a), 
line  4,  the  word  "preceding"  is 
corrected  to  read  "following". 


§1703.123    [Corrected] 

5.  On  page  14361,  in  the  second 
column,  in  §  1703.123,  peiragraph 
(a)(13),  line  2,  "§  1703.105"  is  corrected 
to  read  "§1703.121". 

6.  On  page  14361,  in  the  second 
column,  in  §  1703.123,  paragraph 
{a)(14),  line  2,  "§  1703.105"  is  corrected 
to  read  "§1703.121". 

§1703.126    [Corrected] 

'  7.  On  page  14363,  in  the  first  column, 
in  §  1703.126,  paragraph  (a),  line  7. 
"paragraph  (a)(2)"  is  corrected  to  read 
"paragraph  {b)(2)(iv)". 

§1703.127    [Corrected] 

8.  On  page  14365,  in  the  first  column, 
in  §  1703.127,  paragraph  (c)(1),  line  4, 
"§  1703.115(e)(1)"  is  corrected  to  read 
"§  1703.125(e)(1)". 

9.  On  page  14365,  in  the  second 
column,  in  §  1703.127,  paragraph  {c)(3), 
beginning  in  line  4,  the  words  "in 
accordance  of  §  1703.125(e)."  are 
corrected  to  read  "in  accordance  with 

§  1703.125(e).". 

§1703.134    [Corrected] 

10.  On  page  14368,  in  the  second 
column,  in  §  1703.134,  paragraph  (1), 
beginning  in  line  2,  the  words  "any 
additional  RUS  may"  are  corrected  to 
read  "any  additional  information  RUS 
may". 

§1703.144    [Corrected] 

11.  On  page  14371,  in  the  first 
column,  in  §  1703.144,  paragraph  (c)(4), 
beginning  in  line  2,  the  words  "for  both 
the  combination  loan  and  grant  and"  are 
corrected  to  read  "for  the  loan  and". 

12.  On  page  14371,  in  the  second 
column,  in  §  1703.144,  paragraph  (d)(2), 
line  9,  remove  the  word  "for". 

13.  On  page  14371,  in  the  second 
column,  in  §  1703.144,  paragraph  (d)(3), 
the  second  sentence  is  corrected  to  read 
"Those  assets  for  which  a  loan  is  being 
requested  should  be  clearly  indicated." 

14.  On  page  14371.  in  the  third 
column,  in  §  1703.144.  paragraph  (f)(2), 
beginning  in  line  16,  the  words  "fund 
using  a  combination  loan  and  grant." 
are  corrected  to  read  "fund  using  a 
loan.". 

15.  On  page  14371,  in  the  third 
column,  in  §  1703.144,  paragraph  (f)(4), 
line  4,  "§  1703.131(h)."  is  corrected  to 
read  "§1703. 141(h).". 

§1703.145    [Corrected] 

16.  On  page  14372,  in  the  second 
column,  in  §  1703.145,  paragraph  (b), 
beginning  in  line  12,  the  words  "total 
loan  and  grant  funding  available  for  the 
fiscal  year."  are  corrected  to  read  "total 
loan  funding  available  for  the  fiscal 
year.". 
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n.  Title  7  CFR  part  1703  is  corrected 
by  making  the  following  correcting 
amendments: 

PART  1703— RURAL  DEVELOPMENT 

17.  The  authority  citation  for  part 
1703  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.  and  950aaa 
et  seq. 

18.  §  1703.123  is  amended  by  revising 
paragraph  (a)(5)  to  read  as  follows: 

§  1 703. 1 23    Nonapproval  purposes  for 
grants. 

(a)  *  *  * 

(5)  To  purchase  equipment  that  will 
be  owned  by  the  local  exchange  carrier 
or  another  telecommunications  service 
provider  unless  that  service  provider  is 
the  applicant. 
***** 

19.  §  1703.125  is  amended  by  adding 
paragraph  (b)(9)  and  by  revising 
paragraphs  (i)(l)  through  (i)(7)  and  by 
removing  paragraphs  {i)(8)  through 
(i)(ll)  to  read  as  follows: 

§1703.125    Completed  application. 

***** 

(b)  *  *  * 

(9)  A  listing  of  the  location  of  each 
end  user  site  (city,  town,  village, 
borough,  or  rural  areas)  plus  the  State. 

***** 

(i)  *  *  * 

(1)  E.O.  11246,  Equal  Employment 
Opportunity,  as  amended  by  E.O.  11375 
and  as  supplemented  by  regulations 
contained  in  41  CFR  part  60; 

(2)  Architectural  barriers; 

(3)  Flood  hazard  area  precautions; 

(4)  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970; 

(5)  Drug-Free  Workplace  Act  of  1998 
(41  U.S.C.  701); 

(6)  E.O.s  12549  and  12689,  Debarment 
and  Suspension; 

(7)  Byrd  Anti-Lobbying  Amendment 
(31  U.S.C.  1352). 
***** 

20.  §  1703.134  is  amended  by  revising 
paragraphs  (g)(1)  through  (g)(7)  by 
removing  paragraphs  (g)(8)  through 
(g)(ll)  to  read  as  follows: 

§1703.134    Completed  application. 

***** 

(r)  *  *  * 

(1)  E.O.  11246,  Equal  Employment 
Opportunity,  as  amended  by  E.O.  11375 
and  as  supplemented  by  regulations 
contained  in  41  CFR  part  60; 

(2)  Architectural  barriers; 

(3)  Flood  hazard  area  precautions; 

(4)  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970; 

(5)  Drug-Free  Workplace  Act  of  1998 
(41  U.S.C.  701); 


(6)  E.O.s  12549  and  12689,  Debarment 
and  Suspension; 

(7)  Byrd  Anti-Lobbying  Amendment 
(31  U.S.C.  1352). 

***** 

21.  §  1703.140  is  amended  by  revising 
the  first  sentence  of  the  introductory 
paragraph  to  read  as  follows: 

§  1703.140    Completed  application. 

A  loan  may  be  used  by  eligible 
organizations  as  defined  in  §  1703.103 
for  distance  learning  and  telemedicine 
projects  to  finance  100  percent  of  the 
cost  of  approved  purposes  contained  in 
§  1703.141  provided  that  no  financial 
assistance  may  exceed  the  maximum 
amount  for  the  year  in  which  the  loan 
is  made.  *  *  * 
***** 

22.  §  1703.141  is  amended  by  revising 
the  first  sentence  of  paragraph  (i)  to  read 
as  follows: 

§  1 703.1 41    Approved  purposes  for  loans. 

***** 

(i)  Any  project  costs,  except  for 
salaries  and  administrative  expenses, 
not  included  in  paragraphs  (a)  through 
(h)  of  this  section,  incurred  during  the 
first  two  years  of  operation  after  the 
financial  assistance  has  been  approved. 


23.  §  1703.142  is  amended  by  revising 
paragraphs  (a)  and  (b)(4),  and  by 
addding  paragraph  (b)(5)  to  read  as 
follows: 

§  1703.142    Nonapproved  purposes  for 
loan. 

(a)  Loans  made  under  this  subpart 
will  not  be  provided  to  pay  the  costs  of 
recurring  or  operating  expenses 
incurred  after  two  years  from  approval 
of  the  project  except  for  leases  (see 
§1703.141). 

(b)  *   *   * 

(4),  To  pay  for  salaries,  wages,  or 
administrative  expenses;  or 

(5)  For  any  purpose  that  the 
Administrator  has  not  specifically 
approved. 
***** 

24.  §  1703.144  is  amended  by  revising 
paragraphs  (g)(1)  through  (g)(7)  and  by 
removing  paragraphs  (g)(8)  through 
(g)(l0)  to  read  as  follows: 

§  1 703.1 44    Completed  application. 

***** 
(g)*   *   * 

(1)  E.O.  11246,  Equal  Employment 
Opportunity,  as  amended  by  E.O.  11375 
and  as  supplemented  by  regulations 
contained  in  41  CFR  part  60; 

(2)  Architectural  barriers; 

(3)  Flood  hazard  area  precautions; 

(4)  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970; 


(5)  Drug-Free  Workplace  Act  of  1998 
(41  U.S.C.  701); 

(6)  E.O.s  12549  and  12689,  Debarment 
and  Suspension; 

(7)  Byrd  Anti-Lobbying  Amendment 
(31  U.S.C.  1352). 
***** 

Dated:  May  6,  1999. 
Wally  Beyer, 

Administrator,  Rural  Utilities  Service. 

[PR  Doc.  99-11855  Filed  5-11-99;  8:45  am] 

BH.UNG  CODE  3410-1S-f> 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  61 1  and  620 

RtN  3052-AB79 

Organization;  Disclosure  to 
Shareholders;  PCS  Board 
Compensation  Limits;  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  parts  611  and  620  on  April 
6,  1999  (64  FR  16617).  The  final  rule 
amends  the  regulations  Farm  Credit 
System  (FCS)  bank  director 
compensation.  The  amendment  removes 
the  requirement  for  FCS  banks  to  obtain 
our  prior  approval  before  paying  their 
directors  more  than  the  generally 
applicable  limit.  In  accordance  with  12 
U.S.C.  2252,  the  effecUve  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is  May 
11.  1999. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  611  and  620 
pubUshed  on  April  6,  1999  (64  FR 
16617)  is  effective  May  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Alan  MarkdWitz,  Senior  Policy  Analyst, 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4479; 
or 

Rebecca  S.  Orlich,  Senior  Attorney, 
Office  of  General  Coimsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703) 883-4444. 

(12  U.S.C.  2252(a)(9)  and  (10)) 

Dated:  May  6.  1999. 
Vivian  L.  Portis, 

Secretary,  Farm  Credit  Administrqtion  Board. 
[FR  Doc.  99-11896  Filed  5-11-99;  8:45  am] 
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DEP/  RTMENT  OF  TRANSPORTATION 
Fedei  al  Aviation  Administration 
14CFRPart39 


[Docket 
39-11 


I' 


No.  99-NM-68-A0;  Amendment 
65;  AD  99-10-12] 


RIN  21 20-AA64 

AirwG  rthiness  Directives;  Boeing 
Mode  737-100,  -200,  -300,  -400,  and 
-500  ^eries  Airplanes 

AGENdY:  Federal  Aviation 
Admi  listration,  DOT. 
ACTIOI  I:  Final  rule;  request  for 
comments. 


beam 
bolts; 


SUMMi  iRY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 

-  200,  -300,  ^00,  and  -500  series 
airpla  les.  that  ciurently  requires 
repeti  ive  inspections  to  detect  cracking, 
platin  I  degradation,  and  corrosion  of 
the  m;  lin  landing  gear  (MLG)  actuator 
iims  and  actuator  beam  attach 

;  md  rework  or  replacement,  if 
neces!  ary.  The  existing  AD  also 
provic  es  for  optional  terminating  action 

repetitive  inspections.  This 
amen(  ment  removes  the  requirement  to 
inspect  the  actuator  beam  attach  bolts, 
expan  is  the  applicability  of  the  existing 

)  include  additional  airplanes,  and 
remov  bs  the  optional  terminating  action. 
This  a  mendment  is  prompted  by  reports 
of  crac  ked  MLG  actuator  beam  arms. 
The  a(  tions  specified  in  this  AD  are 
intenc  ed  to  detect  and  correct  corrosion 
and  CI  acking  of  the  MLG  actuator  beam 
arm,  v  hich  could  result  in  damage  to 
the  CO  itrol  cables  for  the  aileron  and 
spoile  ■  and  consequent  reduced 
controllability  of  the  airplane. 
DATES;  Effective  May  27,  1999. 

The  incorporation  by  reference  of 
certair,  publications  listed  in  the 
regula  ions  is  approved  by  the  Director 
of  the  "ederal  Register  as  of  May  27, 
1999. 

Con  ments  for  inclusion  in-the  Rules 
Docke  must  be  received  on  or  before 
July  i;  .  1999. 

ADORE  5SES:  Submit  comments  in 
triplic  ite  to  the  Federal  Aviation 
Aclmii  istration  (FAA),  Transport 
Airpla  [le  Directorate,  ANM-114. 
Attent  on:  Rules  Docket  No.  99-NM- 
68-Ar  ,  1601  Lind  Avenue,  SW., 
Rentoi  I,  Washington  98055-4056. 

The  service  information  referenced  in 
this  A  )  may  be  obtained  from  Boeing 
Comm  Brcial  Airplane  Group,  P.O.  Box 
3707,  Seattle.  Washington  98124-2207. 
This  ii  iforjjiation  may  be  examined  at 
the  FA  A.  Transport  Airplane 
Direct  )rate,  1601  Lind  Avenue,  SW., 


Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1153; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
February  13,  1991,  the  FAA  issued  AD 
91-05-16,  amendment  39-6913  (56  FR 
7561,  February  25,  1991),  applicable  to 
certain  Boeing  Model  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes. 
That  AD  requires  repetitive  visual  and 
ultrasonic  inspections  of  the  main 
landing  gear  (MLG)  actuator  beam  arms 
and  actuator  beam  attach  bolts  for 
cracking,  plating  degradation,  and 
corrosion;  and  rework  or  replacement,  if 
necessary.  The  existing  AD  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspections.  That 
action  was  prompted  by  reports  of 
failure  of  the  actuator  beam  arm  and 
trunnion  pin  due  to  corrosion.  The 
actions  required  by  that  AD  are 
intended  to  prevent  structural  damage 
and  severing  of  control  cables  and 
hydraulic  tubing  in  this  area,  which 
could  result  in  reduced  controllability 
of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  reports  of  cracking  of 
an  actuator  beam  arm  on  the  MLG  on 
three  Boeing  Model  737-300  series 
airplanes.  Two  operators  reported 
damage  to  the  landing  gear,  wing 
structure,  fluid  lines,  and  aileron  and 
spoiler  control  cables;  the  damage  has 
been  attributed  to  fractiires  of  the  MLG 
actuator  beam  arm.  One  of  those 
operators  subsequently  conducted  a 
fleet-wide  inspection  and  foimd  a 
cracked  actuator  beam  arm  on  another 
airplane.  The  beam  arm  fractures 
originated  from  corrosion  pits  in  the 
actuator  beam  arm  clevis.  All  three 
fractured  actuator  beam  arms  had  been 
reworked  in  accordance  with  AD  91- 
05-16.  In  one  case,  the  fracture  occurred 
7  years  (at  approximately  13,500  flight 
cycles)  after  completion  of  the 
terminating  action  in  compliance  with 
that  AD. 

FAA's  Conclusions 

The  FAA  has  determined  that  rework 
or  replacement  of  the  actuator  beam 
arm.  which  AD  91-05-16  provides  as 
either  optional  corrective  action  or 
optional  terminating  action  for  the 
repetitive  inspections,  does  not 


adequately  prevent  corrosion  and 
subsequent  cracking  of  the  clevis  area. 
Therefore,  the  FAA  finds  that,  to  ensure 
the  continued  safety  of  the  fleet,  it  is 
necessary  to  require  that  repetitive 
inspections  to  detect  cracks  and 
corrosion  in  the  actuator  beam  arm 
clevis  must  be  performed  on  all  affected 
airplanes,  including  those  on  which  the 
rework  or  replacement  has  been 
accomplished.  Paragraph  B.  of  AD  91- 
05—16,  which  provided  for  optional 
terminating  action  for  the  repetitive 
inspections,  has  not  been  included  in 
this  AD. 

In  addition,  AD  91-05-16  requires  a 
one-time  inspection  of  the  actuator 
beam  attach  bolts.  However,  there  have 
been  no  known  reports  of  bolt  fractures 
since  the  effective  date  of  AD  91-05-16. 
Therefore,  the  FAA  has  determined  that 
further  inspection  of  those  bolts  is 
unnecessary,  and  the  corresponding 
requirement  of  AD  91-05-16  (paragraph 
A. 2.)  has  not  been  included  in  this  AD. 
The  inspection  requirements  of  this  AD 
are  limited  to  the  actuator  beam  arm 
clevis. 

Furthermore,  the  FAA  finds  it 
necessary  to  expand  the  applicability  of 
this  AD  to  include  additional  airplanes. 
The  applicability  of  AD  91-05-16 
currently  excludes  in-production  Model 
737  series  airplanes.  However,  the 
design  change  for  incorporation  on  in- 
production  airplanes  can  produce  the 
same  result  as  that  of  the  preventive 
modification  (rework)  specified  by 
Boeing  Alert  Service  Bulletin  737- 
32A1224,  Revision  1,  dated  April  12, 
1990  which  has  been  shown  to  be 
ineffective  in  preventing  the  unsafe 
condition.  (That  alert  service  bulletin  is 
referenced  as  the  appropriate  source  of 
service  information  in  AD  91-05-16  for 
accomplishment  of  the  rework.) 
Therefore,  the  applicability  of  this  AD 
includes  all  Model  737-100.-200,  -300, 
—400,  and  -500  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-32A1224, 
Revision  2,  dated  April  25,  1991.  The 
content  of  Revision  2  is  similar  to  that 
of  Revision  1 ,  which  was  cited  as  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
requirements  of  AD  91-05-16.  Revision 
2  was  issued  to  clarify  the  actions  and 
to  revise  the  effectivity  for  various 
actions. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Alert  Service  Bulletin 
737-32A1314,  dated  April  15,  1999, 
which  describes  procedures  for 
repetitive  inspections  of  the  clevis  on 
certain  actuator  beam  arm  assemblies; 
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the  inspections  include  a  visual 
inspection  to  detect  corrosion  and  an 
ultrasonic  inspection  to  detect  cracking. 
The  alert  service  bulletin  also  describes 
procediues  for  replacement  of  any  beam 
arm  having  a  cracked  or  corroded  clevis 
with  a  new  actuator  beam  arm. 

The  note  in  Figure  1  of  Boeing  Alert 
Service  Bulletin  737-32A1314 
references  Temporary  Revision  (TR)  04- 
14  to  the  737  Nondestructive  Test  (NDT) 
Manual.  That  note  states  that  the  TR 
would  be  issued  prior  to  May  14,  1999; 
in  fact,  the  manufacturer  released  that 
TR  by  telegraphic  release  on  April  26, 
1999.  The  TR  contains  new  information 
that  is  needed  to  perform  ultrasonic 
inspections  for  airplanes  having  certain 
actuator  beam  arm  assemblies. 
Specifically,  the  TR  provides 
instructions  for  procuring  or  fabricating 
NDT  transducers  that  are  needed  to 
accomplish  the  inspections  for  those 
certain  airplanes. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  91- 
05-16  to  continue  to  require  repetitive 
inspections  to  detect  cracking  of  the 
actuator  beam  arm  clevis  of  the  MLG, 
and  rework  or  replacement,  if  necessary. 
These  actions  are  required  to  be 
accomplished  in  accordance  virith 
Boeing  Alert  Service  Bulletin  737- 
32A1224,  Revision  1,  or  Boeing  Service 
Bulletin  737-32A1224,  Revision  2. 

This  AD  adds  repetitive  detailed 
visual  inspections  to  detect  corrosion 
and  repetitive  ultrasonic  inspections  to 
detect  cracking  of  the  actuator  beam  arm 
clevis;  these  actions  terminate  the 
repetitive  inspections  described  in 
Boeing  Alert  Service  bulletin  737- 
32A1224,  Revision  1,  or  Boeing  Service 
Bulletin  737-32A1224,  Revision  2. 
These  inspections  are  required  to  be 
accomplished  in  accordance  with 
Boeing  Alert  Service  Bulletin  737- 
32A1314. 

For  airplanes  on  which  any  corrosion 
or  cracking  is  found  during  any  of  the 
newly  added  inspections,  this  AD 
requires  replacement  of  the  actuator 
beam  arm  with  a  new  actuator  beam  arm 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-32A1314. 

Difference  Between  the  Rule  and  die 
Relevant  Service  InfermatioB 

Operators  should  note  that  Alert 
Service  Bulletin  737-32A1314  specifies 
compliance  in  terms  of  either  years  or 
flight  cycles.  However,  the  threshold 
and  repetitive  interval  required  by 
paragraph  (b)  of  this  AD  are  specified  in 
terms  of  calendar  time  only;  i.e.,  4  years 


and  90  days,  respectively.  The  unsafe 
condition  identified  by  this  AD  is 
caused  by  corrosion,  which  is  a  function 
of  time  rather  than  accimiulated  flight 
cycles. 

Interim  Action 

This  is  considered  to  be  interim 
action  imtil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

« 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-68AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6913  (56  FR 
7561,  February  25,  1991),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11165,  to  read  as 
follows: 

99-10-12  Boeing:  Amendment  39-11165. 
Docket  99-NM-68-AD.  Supersedes  AD 
91-05-16,  Amendment  39-6913. 
Applicability:  All  Model  737-100,  -200, 

-300,  -400,  and  -500  series  airplanes; 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provi^on,  regardless  of  whether  it  has  been 
modiQed,  altered,  or  repaired  in  the  area 
to  the  requirements  of  this  AD.  For 
as  that  have  been  modified,  altered,  or 
repair  sd  so  that  the  performance  of  the 
requir  sments  of  this  AD  is  affected,  the 
ownei  /operator  must  request  approval  for  an 
alternative  method  of  compliance  in 

with  paragraph  (d)  of  this  AD. 
should  include  an  assessment  of 
ef^Bct  of  the  modification,  alteration,  or 
on  the  unsafe  condition  addressed  by 
and,  if  the  unsafe  condition  has  not 
i  liminated.  the  request  should  include 
proposed  actions  to  address  it. 
iance:  Required  as  indicated,  unless 
coniplished  previously. 

(Jetect  and  correct  corrosion  and 

of  the  actuator  beam  arm  of  the 
anding  gear  (MLG),  which  could  result 
age  to  the  control  cables  of  the  aileron 
r  and  consequent  reduced 
contnllability  of  the  airplane,  accomplish 
the  folowing: 

Restatement  of  the  Requirements  of  AD  91- 
Amendment  39-6913 
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airplanes  listed  in  Boeing  Alert 
Bulletin  737-32A1224,  Revision  1, 
\pril  12,  1990:  Prior  to  the 

of  10,000  landings  or  4  years 
,  after  new  or  overhauled  MLG 
installation,  whichever  occurs  first,  or  within 
600  landings  after  April  1,  1991  (the 
e  date  of  AD  91-05-16,  amendment 
3),  whichever  occurs  later,  perform 
and  ultrasonic  inspections  of  the 
beam  arm  clevis  for  evidence  of 
,  in  accordance  with  Boeing  Alert 
Bulletin  737-32A1224,  Revision  1, 
\pril  12,  1990,  or  Revision  2,  dated 
;5,  1991. 

cracks  are  found,  prior  to  further 
remove  and  rework,  or  replace,  the 
beam  arm  in  accordance  with  the 
bulletin, 
no  cracks  are  found,  repeat  the 

inspections  in  accordance  with  the 
bulletin,  at  intervals  not  to  exceed 
ings,  until  the  initial  inspection 
required  by  paragraph  (b)  of  this  AD  has  been 
accom  plished. 

New  I  equirements  of  this  AD 

(b)  I  ispect  the  actuator  beam  arm  clevis,  by 
perfor  ning  a  detailed  visual  inspection  to 
detect  corrosion  and  an  ultrasonic  inspection 
to  det(  ct  cracking,  at  the  latest  of  the  times 
specif  ed  in  paragraphs  (b)(1),  (b)(2),  (b)(3), 
and  (b  (4)  of  this  AD;  in  accordance  with 
Boeinj  Alert  Service  Bulletin  737-32A1314, 
dated  \pril  15.  1999.  Accomplishment  of 
these  i  nspections  constitutes  terminating 
action  for  the  requirements  of  paragraph  (a) 
of  this  AD.  Repeat  the  inspections  specified 
by  par  igraph  (b)  of  this  AD  thereafter  at 
intervi  Is  not  to  exceed  90  days. 

I  ispect  within  4  years  since  date  of 
cture  or  installation  of  new  landing 
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I  ispect  within  4  years  since  the  most 

landing  gear  overhaul. 
I  ispect  within  4  years  since 
m  plishment  of  the  replacement  of  the 
beam  arm  clevis  performed  in 
accorcfence  with  the  alert  service  bulletin,  or 


the  rework  performed  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-32A1224, 
Revision  1.  dated  April  12,  1990,  or  Boeing 
Service  Bulletin  737-32A1224,  Revision  2, 
dated  April  25,  1991. 

(4)  Inspect  within  90  days  after  the 
effective  date  of  this  AD. 

Note  2:  The  Note  in  Figure  1  of  Boeing 
Alert  Service  Bulletin  737-32A1314  contains 
a  reference  to  Temporary  Revision  (TR)  04- 
14  to  the  737  Nondestructive  Test  Manual 
(NOT).  The  TR  was  issued  April  26.  1999,  by 
telegraphic  release.  The  TR  provides 
instructions  for  procuring  or  fabricating  NDT 
transducers  needed  to  accomplish  ultrasonic 
inspections  on  airplanes  having  certain 
actuator  beam  arm  assemblies.  Incorporation 
of  the  TR  into  the  general  revisions  of  the 
NDT  is  acceptable,  provided  that  the 
information  contained  in  the  general 
revisions  is  identical  to  that  specified  in  the 
TR. 

Corrective  Actions 

(c)  If  any  corrosion  or  cracking  is  detected 
during  any  inspection  required  by  paragraph 
fb)  of  this  AD,  prior  to  further  flight,  replace 
the  actuator  beam  arm  with  a  new  actuator 
beam  arm  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-32A1314,  dated  April 
15,  1999.  Repeat  the  inspections  required  by 
paragraph  (b)  of  this  AD  within  4  years  after 
accomplishment  of  the  replacement,  and 
thereafter  at  intervals  not  to  exceed  90  days. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
32A1224,  Revision  1,  dated  April  12,  1990: 
Boeing  Service  Bulletin  737-32 Al 224, 
Revision  2,  dated  April  25,  1991;  or  Boeing 
Alert  Service  Bulletin  737-32A1314,  dated 
April  15,  1999;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 


(g)  This  amendment  becomes  effective  on 
May  27,  1999. 

Issued  in  Renton,  Washington,  on  May  4, 
1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-11784  Filed  5-11-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-97-AD;  Amendment 
39-11166;  AD  99-10-13] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  -500,  -600,  -700, 
and  -800  Series  Airplanes  Equipped 
with  Vickers  Combined  Stabilizer  Trim 
Motors 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737 
series  airplanes.  This  action  requires 
repetitive  inspections  and  functional 
tests  of  a  trailing  edge  flap  limit  switch 
to  verify  proper  operation,  and 
replacement  of  the  existing  limit  switch 
with  a  new  limit  switch,  if  necessary. 
This  AD  also  requires  modification  of 
the  stabilizer  control  system,  which 
constitutes  terminating  action  for  the 
repetitive  inspections  and  tests.  This 
amendment  is  prompted  by  reports  of 
uncommanded  stabilizer  trim  motion 
due  to  failure  of  the  trailing  edge  flap 
limit  switch.  The  actions  specified  in 
this  AD  are  intended  to  prevent  such 
failure,  which  could  result  in 
uncommanded  (nose  down)  stabilizer 
trim  motion  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  May  27,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  27, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  12,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
97-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
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The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NfW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  R.C. 
Jones,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1118; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  several  incidents 
of  uncommanded  nose  down  stabilizer 
trim  motion  on  certain  Boeing  Model 
737  series  airplanes  having  Vickers  type 
combined  manual-autopilot  stabilizer 
trim  motors  (STM).  Investigation 
revealed  the  cause  as  a  single  point 
failure  in  the  stabilizer  control  system, 
in  conjunction  with  a  design  deficiency 
in  the  STM.  Analysis  of  the  S245 
trailing  edge  flap  limit  switch  of  the 
stabilizer  control  system  revealed  that 
the  switch  had  failed  due  to  moisttire 
penetration  into  the  switch  contacts, 
resulting  in  corrosion  and  an  electrical 
short  circuit.  This  short  circuit  caused 
an  erroneously  energized  STM  and 
subsequent  uncommanded  stabilizer 
trim  motion  in  the  airplane  nose  down 
direction.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  737- 
27A1227  (for  Model  737-300,  -400,  and 
-500  series  airplanes)  and  737-27A1228 
(for  Model  737-600,  -700,  and  -800 
series  airplanes),  both  dated  April  8, 
1999,  which  describe  procedures  for 
repetitive  inspections  and  functional 
tests  of  the  S245  trailing  edge  flap  limit 
switch  to  verify  proper  operation,  and 
replacement  of  any  malfunctioning  limit 
switch  with  a  new  limit  switch. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  the  S245  trailing  edge 
flap  limit  switch,  and  subsequent 
uncommanded  (nose  down)  stabilizer 
trim  motion,  which  could  result  in 


reduced  controllability  of  the  airplane. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletins  described  previously.  This  AD 
also  requires  that  operators  submit  a 
report  of  findings  of  malfunctioning  to 
the  FAA. 

Additionally,  this  AD  requires 
modification  of  the  stabilizer  control 
system,  which  constitutes  terminating 
action  for  the  repetitive  inspections  and 
tests  required  by  this  AD. 

Interim  Action 

This  is  considered  to  be  interim 
action  luitil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Differences  Between  This  AD  and  Alert 
Service  Bulletins 

Operators  should  note  that,  although 
the  alert  service  bulletins  do  not  specify 
procedures  for  terminating  action  for  the 
repetitive  inspections  and  tests,  this  AD 
mandates,  within  3  months, 
incorporation  of  an  improved  design  of 
the  stabilizer  control  system  as 
terminating  action  for  the  repetitive 
inspections  and  tests. 

The  FAA  has  determined  that  long- 
term  continued  operational  safety  will 
be  better  assm^d  by  design  changes  to 
remove  the  soiirce  of  the  problem,  rather 
than  by  repetitive  inspections  and  tests. 
Long-term  inspections  and  tests  may  not 
be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  hiunan 
factors  associated  with  numerous 
continual  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspections  and  more  emphasis  on 
design  improvements.  Incorporation  of 
an  improved  design  of  the  stabilizer 
control  system  requirement  is  in 
consonance  with  these  conditions. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  d^ys. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimfients  as  they  may  desire. 
Communications  shall  identify  the 


Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-97-AD.''  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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Air  tra  isportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoptioi  I  of  the  Amendment 

Accorc  ingly,  pursuant  to  the 
authorityj  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adminisvation  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  ^  follows: 

PART  3»-AIRW0RTHINESS 
DfRECTlVES 


l.The 
continue! ; 


Authori  y:  49  U.S.C.  106(g),  40113,  44701. 
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2.  Section 
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39.13  is  amended  by 
following  new  airworthiness 


9»-10-13 
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accomplis 

To 
limit  swi 


prev«  nt 


tpl 


uthority  citation  for  part  39 
to  read  as  follows: 


Boeing:  Amendment  39-11166. 
99-NM-97-AD. 
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is  AD  applies  to  each  airplane 
n  the  preceding  applicability 
regardless  of  whether  it  has  been 
Itered,  or  repaired  in  the  area 
1  he  requirements  of  this  AD.  For 
Ipat  have  been  modified,  altered,  or 
that  the  performance  of  the 
of  this  AD  is  affected,  the 
must  request  approval  for  an 
method  of  compliance  in 
with  paragraph  (e)  of  this  AD. 
should  include  an  assessment  of 
(if  the  modification,  alteration,  or 
the  unsafe  condition  addressed  by 
d.  if  the  unsafe  condition  has  not 
,  the  request  should  include 
pr  jposed  actions  to  address  it. 

.'  Required  as  indicated,  unless 
led  previously. 

failure  of  the  trailing  edge  flap 
itc  b,  which  could  result  in 
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a  special  detailed  inspection 
test  to  verify  proper  operation 
trailing  edge  flap  limit  switch,  in 
with  the  applicable  Boeing  Alert 
letin  737-27A1227  (for  Model 
and  -500  series  airplanes)  or 
(for  Model  737-600,  -700,  and 
airplanes),  both  dated  April  8, 

icable;  at  the  time  specified  in 
a)(l)or(a)(2)ofthis  AD,  as 


a  rpli 


dite 


anes  that  have  accumulated 
000  total  flight  hours  as  of  the 

of  this  AD:  Inspect  and  test 
accumulation  of  1,000  total  flight 
ithin  10  days  after  the  effective 
AD,  whichever  occurs  later. 


Repeat  the  inspection  and  test  thereafter  at 
intervals  not  to  exceed  300  flight  hours,  until 
accomplishment  of  paragraph  (c)  of  this  AD, 

(2)  For  airplanes  that  have  accumulated 
1,000  or  more  total  flight  hours  as  of  the 
effective  date  of  this  AD:  Inspect  and  test 
within  5  days  after  the  effective  date  of  this 
AD.  Repeat  the  inspection  and  test  thereafter 
at  intervals  not  to  exceed  300  flight  hours, 
until  accomplishment  of  paragraph  (c)  of  this 
AD. 

Note  2:  Any  inspection  and  test  of  the  S245 
trailing  edge  flap  limit  switch  accomplished 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  the  Accomplishment 
Instructions  of  either  Boeing  Alert  Service 
Bulletin  737-27A1227  (for  Model  737-300, 
—400,  and  -500  series  airplanes)  or  737- 
27A1228  (for  Model  737-600,  -700,  and  -800 
series  airplanes),  both  dated  April  8, 1999,  as 
applicable,  is  considered  acceptable  for 
compliance  with  the  initial  inspection  and 
test  specified  in  paragraph  (a)  of  this  AD. 

Corrective  Action 

(b)  If  any  malfunction  is  detected  during 
any  inspection  and  test  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  replace  the  existing  limit  switch  with 
a  new  limit  switch  in  accordance  with  the 
Boeing  Alert  Service  Bulletin  737-27A1227 
(for  Model  737-300,  -400,  and  -500  series 
airplanes)  or  737-27A1228  (for  Model  737- 
600,  -700,  and  -800  series  airplanes),  both 
dated  April  8,  1999,  as  applicable.  Repeat  the 
inspection  and  test  thereafter  at  intervals  not 
to  exceed  300  flight  hotu-s,  until 
accomplishment  of  paragraph  (c)  of  this  AD. 

(c)  Within  3  months  after  the  effective  date 
of  this  AD:  Incorporate  an  improved  design 
of  the  stabilizer  control  system  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 
Incorporation  of  an  improved  design,  as 
required  by  this  paragraph,  constitutes 
terminating  action  for  the  repetitive 
inspection  and  test  requirements  of  this  AD. 

Reporting  Requirement 

(d)  Within  10  days  after  accomplishing  the 
inspection  and  test  required  by  paragraph  (a) 
of  this  AD,  submit  a  report  of  the  inspection 
and  test  results  (positive  findings  of 
malfunctioning  only)  to  the  Manager,  Seattle 
ACO,  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  Washington, 
98055-4056.  The  report  must  include  the 
inspection  results,  the  airplane  serial 
number,  and  the  total  number  of  landings 
and  flight  hours  on  the  airplane.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 


comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  piermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(g)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-27A1227,  dated  April  8,  1999; 
or  Boeing  Alert  Service  Bulletin  737- 
27A1228,  dated  April  8, 1999;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
May  27,  1999. 

Issued  in  Renton,  Washington,  on  May  4, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-11783  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  98F-0797] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanltizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  expand  the 
safe  use  of  5,7-bis(l,l-dimethylethyl)-3- 
hydroxy-2{3H)-benzofuranone,  reaction 
products  with  o-xylene  as  an 
antioxidant  and/or  stabilizer  for 
propylene  polymers  and  copolymers 
intended  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  Ciba  Specialty  Chemicals  Corp. 
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DATES:  The  regulation  is  effective  May 
12. 1999.  Submit  written  objections  and 
requests  for  a  hearing  by  June  11. 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Doc  cets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 

D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-118-3081. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  24,  1998  (63  FR  51074),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4625)  had  been  filed  by  Ciba 
Specialty  Chemicals  Corp.,  540  White 
Plains  Rd.,  Tarrytown,  NY  10591-9005. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.2010 
Antioxidants  and /or  stabilizers  for 
polymers  {21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  5,7-bis(l,l- 
dimethylethyl)-3-hydroxy-2(3H)- 
benzofuranone,  reaction  products  with 
o-xylene  as  an  antioxidant  and/or 
stabilizer  for  olefin  polymers  intended 
for  use  in  contact  with  food.  Upon 
further  review,  FDA  has  determined  that 
the  petition  proposed  to  expand  the  safe 
use  of  this  additive  for  use  in 
polypropylene  polymers  and 
copolymers  only. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  as  an  antioxidant  and/or 
stabilizer  in  olefin  polymers  intended 
for  use  in  contact  with  food  is  safe,  and 
(2)  the  additive  will  have  the  intended 
technical  effect.  Therefore,  the 
regulations  in  §  178.2010  should  be 
amended  as  set  forth  below. 


In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  tliat  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  doc\unents  available  for 
inspection. 

The  agency  has  previously  considered 
the  potential  enviroimiental  effects  of 
this  rule  as  announced  in  the  notice  of 
filing  for  the  petition.  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  Jime  11, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 


include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  348.  379e. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b),  in  the  entry  for 
5,7-bis(l,l-dimethylethyl)-3-hydroxy- 
2(3H)-benzofuranone,  reaction  products 
with  o-xylene  by  revising  entry  "2" 
under  the  headings  "Substances"  and 
"Limitations"  to  read  as  follows: 

§  1 78.201 0    Antioxidants  and/or  stabilizers 
for  polymers. 

***** 

(b)*  *  * 


25430 


Federal 


Register/ Vol.  64,  No.  91 /Wednesday,  May  12,  1999 /Rules  and  Regulations 


Substances 


Limitations 


5,7-Bis(1  1-dlmethylettiyl)-3-hydroxy-2(3H)-benzofuranone,  reaction 
producjs  with  o-xylene  (CAS  Reg.  No.  181314-48-7). 


For  use  only: 

*     *     • 

2.  At  levels  not  to  exceed  0.02  percent  by  weight  of: 

(a)  Propylene  polymers  and  copolymers  complying  with  §177. 1520(c) 
of  this  chapter,  items  1.1,  1.2,  3.1a,  3.2a,  3.2b,  3.4,  or  3.5.  The  fin- 
ished polymer  may  only  be  used  in  contact  with  food  of  types  identi- 
fied in  §176.170(0)  of  this  chapter,  Table  1,  under  Categories  III,  IV- 
A,  V,  Vl-C,  Vll-A,  and  IX,  and  under  conditions  of  use  B  through  H 
described  in  Table  2  of  §  176.170(c)  of  this  chapter  or 

(b)  Ethylene  polymers  and  copolymers  complying  with  §177. 1520(c)  of 
this  chapter,  Items  2.1,  2.2,  2.3,  3.1a,  3.1b,  3.2a,  or  3.6  (where  the 
density  of  each  of  these  polymers  is  at  least  0.94  gram  per  cubic 
centimeter),  or  5.  The  finished  polymers  may  only  be  used  in  contact 
with  food  of  the  types  identified  in  §  176.170(c)  of  this  chapter.  Table 
1,  under  Categories  III,  IV-A,  V,  Vl-C,  Vll-A,  and  IX,  and  under  con- 
ditions of  use  B  ttirough  H  described  in  Table  2  of  §  176.170(c)  of 
this  chapter;  provided  that  the  finished  food-contact  articles  have  a 
volume  of  at  least  18.9  liters  (5  gaHons). 


Dated:  May  3,  1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  nitiatives,  Center  for  Food  Safety 
and  AppI  ed  Nutrition. 
(FR  Doc.  19-11899  Filed  5-11-99:  8:45  am) 

aiLUNG  CODE  4160-01-F 


DEPAR1  MENT  OF  STATE 

22  CFR  i>art  171 

[Public  Notice  3053] 

Access  jo  Information — Executive 
Order  1^58,  "Classified  National 
Security!  Information,"  Provisions 


Department  of  State. 


agency: 


action:  1  'inal  rule. 


SUMMARll:  The  Department  of  State  is 
amendir  g  its  regulations  on  classified 
national  security  information.  The  rule 
describe!  how  members  of  the  public, 
govemm  ent  employees  or  agencies  may 
obtain  a(  cess  to  information  in 
Departmsnt  of  State  classified  records 
and  how  such  requests  are  processed. 
The  rule  also  explains  the  appeals 
process  <  vailable  to  requestors  in  the 
event  a  request  for  the  declassification 
of  infom  ation  in  Department  of  State 
classifie(  i  records  is  denied. 
EFFECTIVl-  DATE:  May  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questior  s  regarding  mandatory 
declassii  ication  review  or  other  aspects 
of  Execu  ive  Order  12958  may  be 
addressed  to  Margaret  P.  Grafeld, 
Director.  Office  of  IRM  Programs  and 
Services  Room  1239,  Department  of 


State,  2201  C  Street.  NW,  Washington. 
DC  20520-1239.  Telephone:  292/647- 
6620;  FAX:  202/647-5159. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
in  61  FR  148  July  31.  1996  p.  39927 
inviting  interested  persons  to  submit 
comment  concerning  the  proposed 
regulations  implementing  Executive 
Order  12958  of  April  17,  1995. 
Executive  Order  12958  prescribes  a 
uniform  system  for  classifying, 
safegucuding,  and  declassifying  national 
security  information.  No  comments 
were  received.  Section  5.6  (  C)  (2)  of 
Executive  Order  12958  requires  agencies 
that  originate  or  handle  classified 
information  to  publish  in  the  Federal 
Register  implementing  regulations  that 
affect  members  of  the  public. 
Accordingly,  the  Department  of  State  is 
revising  22  CFR.  part  171  subpart  C. 
§§  171.20  through  171.26  to  bring  these 
rules  into  conformity  with  Executive 
Order  12958.  Covered  under  this 
revision  are  definitions,  access  to 
records,  processing  requests  and 
appeals.  The  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  In  addition,  the  rule 
does  not  impose  information  collection 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980. 
The  rule  is  exempt  from  review  under 
Executive  Order  12866,  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the 
objectives  thereof. 


List  of  Subjects  in  22  CFR  Part  171 

Administrative  practice  and 
procedure.  Appeals  procediu-es. 
Classified  information.  Conflict  of 
interests.  Confidential  business 
information.  Freedom  of  Information. 
Privacy. 

In  consideration  of  the  foregoing, 
amend  22  CFR  part  171  as  follows: 

PART  171— AVAILABIUTY  OF 
INFORMATION  AND  RECORDS  TO 
THE  PUBLIC 

1.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  The  Freedom  of  Information 
Act,  5  U.S.C.  552;  the  Privacy  Act,  5  U.S.C. 
552a;  the  Administrative  Procedures  Act,  5 
U.S.C.  551  et  seq.;  the  Ethics  in  Government 
Act,  5  U.S.C.  App.201;  Executive  Order 
12958.  60  FR  19825;  and  Executive  Order 
12600,  52  FR  23781. 

2.  Subpart  C,  §§171.20  through 
171.26,  is  revised  to  read  as  follows: 

Subpart  C— Executive  Order  12958 
Provisions 

171.20  Definitions. 

171.21  Access  to  records. 

171.22  Determination  in  disputed  cases. 

171.23  Challenges  to  classification. 

171.24  Access  by  historical  researchers  and 
former  Presidential  appointees. 

171.25  Exemptions. 

Subpart  C— Executive  Order  12958 
Provisions 

§171.20    Definitions. 

As  used  in  this  subpart,  the  following 
definitions  shall  apply: 


Federal  Register / Vol.  64,  No.  91  / Wednesday,  May  12.  1999/Rules  and  Regulations  25431 


(a)  National  security  means  the 
national  defense  or  foreign  relations  of 
the  United  States. 

(b)  Information  means  any  knowledge 
that  can  be  communicated  or 
documentary  material,  regardless  of  its 
physical  form  or  characteristics,  that  is 
owned  by,  produced  by  or  for,  or  is 
under  the  control  of  the  United  States 
Government. 

(c)  Control  means  the  authority  of  the 
agency  that  originated  the  information, 
or  its  successor  in  function,  to  regulate 
access  to  the  information. 

(d)  Classified  national  security 
information  (hereafter  classified 
information  means  information  that  has 
been  determined  pursuant  to  this 
Executive  Order  12958  or  any 
predecessor  Order  to  require  protection 
against  unauthorized  disclosure  and  is 
marked  to  indicate  its  classified  status 
when  in  documentary  form. 

(e)  Foreign  government  information 
means: 

(1)  Information  provided  to  the 
United  States  Government  by  a  foreign 
government  or  governments,  an 
international  organization  of 
governments,  or  any  element  thereof, 
with  the  expectation  that  the 
information,  the  source  of  the 
information,  or  both,  are  to  be  held  in 
confidence; 

(2)  Information  produced  by  the 
United  States  pursuant  to  or  as  a  result 
of  a  joint  arrangement  with  a  foreign 
government  or  governments,  or  an 
international  organization  of 
governments,  or  any  element  thereof, 
requiring  that  the  information,  the 
arrangement,  or  both,  are  to  be  held  in 
confidence;  or 

(3)  Information  received  and  treated 
as  "foreign  government  information" 
under  the  terms  of  a  predecessor  Order. 

(0  Classification  means  the  act  or 
process  by  which  information  is 
determined  to  be  classified  information. 

(g)  Original  classification  means  an 
initial  determination  that  information 
requires,  in  the  interest  of  national 
security,  protection  against 
unauthorized  disclosure. 

(h)  Original  classification  authority 
means  an  individual  authorized  in 
writing,  either  by  the  President,  or  by 
agency  heads  or  other  officials 
designated  by  the  President,  to  classify 
information  in  the  first  instance. 

(i)  Unauthorized  disclosure  means  a 
communication  or  physical  transfer  of 
classified  information  to  an 
unauthorized  recipient. 

(j)  /\gency  means  any  "executive 
agency"  as  defined  in  5  U.S.C.  105,  and 
any  other  entity  within  the  executive 
branch  that  comes  into  the  possession  of 
classified  information. 


(k)  Senior  agency  official  means  the 
official  designated  by  the  agency  head 
under  section  5.6(C)  of  this  Executive 
Order  12958  to  direct  and  administer 
the  agency's  program  under  which 
information  is  classified,  safeguarded, 
and  declassified. 

(1)  Confidential  source  means  any 
individual  or  organization  that  has 
provided,  or  that  may  reasonably  be 
expected  to  provide  information  to  the 
United  States  on  matters  pertaining  to 
the  national  security  with  the 
expectation  that  the  information  or 
relationship,  or  both,  are  to  be  held  in 
confidence. 

(m)  Damage  to  the  national  security 
means  harm  to  the  national  defense  or 
foreign  relations  of  the  United  States 
from  the  unauthorized  disclosure  of 
information,  to  include  the  sensitivity, 
value  and  utility  of  that  information. 

(n)  Presidential  appointees  includes 
former  officials  of  the  Department  of 
State  or  other  U.S.  Government  agencies 
who  held  policy  positions  and  were 
appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  at 
the  level  of  Ambassador,  Assistant 
Secretary  of  State  or  above.  It  does  not 
include  Foreign  Service  Officers  as  a 
class  or  persons  who  merely  received 
assignment  commissions  as  Foreign 
Service  Officers,  Foreign  Service 
Reserve  Officers,  Foreign  Service  Staff 
Officers  and  employees. 

§  1 71 .21    Access  to  records. 

(a)  Request  for  mandatory 
classification  review.  For  a  request  for 
classified  records  to  be  processed  under 
section  3.6  of  E.O.  12958.  it  must 
describe  the  record(s)  with  sufficient 
specificity  to  enable  the  agency  to  locate 
the  record(s)  with  a  reasonable  amount 
of  effort.  Whenever  a  request  does  not 
reasonably  describe  the  record(s),  the 
Department  shall  notify  the  requester 
that  no  further  action  will  be  taken 
unless  additional  information  is 
provided,  or  the  scope  of  the  request  is 
narrowed. 

(b)  Mandatory  review.  A  request  for 
declassification  under  the  Executive 
Order  12958  is  termed  a  mandatory 
review;  it  is  separate  from  and  different 
than  a  request  made  under  the  Freedom 
of  Information  Act  (FOIA).  When  a 
requester  submits  a  request  under  both 
mandatory  review  and  FOIA,  the 
Department  shall  require  the  requester 
to  elect  one  or  the  other.  If  the  requester 
fails  to  elect  one  or  the  other,  the 
request  will  be  treated  as  a  FOIA  request 
unless  the  materials  requested  are 
subject  only  to  mandatory  review. 

(c)  Scope.  All  information  classified 
under  this  or  predecessor  orders  shall  be 
subject  to  declassification  review  upon 


request  by  a  member  of  the  public,  a 
government  employee  or  agency,  with 
the  following  exceptions: 

(1)  Information  exempted  from  search 
and  review  under  the  Central 
Intelligence  Information  Act; 

(2)  Information  which  is  the  subject  of 
pending  litigation; 

(3)  Information  which  has  been 
reviewed  and  withheld  within  the  past 
two  years; 

(4)  Information  originated  by  the 
incumbent  President;  the  incumbent 
President's  White  House  staff; 
committees,  commissions  or  boards 
appointed  by  the  incumbent  President; 
or  other  entities  within  the  Executive 
Office  of  the  President  that  solely  advise 
and  assist  the  incumbent  President.  If 
the  information  requested  is  the  subject 
of  pending  litigation,  or  has  been 
reviewed  for  declassification  and 
withheld  within  the  past  two  years,  the 
Department  will  inform  the  requester  of 
these  facts  and  of  the  requester's  appeal 
rights.  The  Archivist  of  the  United 
States  shall  establish  procedures  for  the 
declassification  of  Presidential  or  White 
House  materials  accessioned  into  the 
National  Archives  or  maintained  in  the 
Presidential  libraries. 

(d)  The  Department  may  refuse  to 
confirm  or  deny  the  existence  or 
nonexistence  of  requested  information 
whenever  the  fact  of  its  existence  or 
nonexistence  is  itself  classified. 

(e)  Processing.  In  responding  to 
mandatory  review  requests,  the 
Department  shall  either  make  a  prompt 
declassification  determination  and 
notify  the  requester  accordingly,  or 
inform  the  requester  of  the  additional 
time  needed  to  process  the  request.  The 
Department  shall  ordinarily  make  a  final 
determination  within  180  days  from  the 
date  of  receipt.  When  information 
cannot  be  declassified  in  its  entirety,  the 
Department  will  make  reasonable  efforts 
to  release  those  declassified  portions  of 
the  requested  information  that 
constitute  a  coherent  segment. 

(f)  Other  agency  records.  When  the 
Department  receives  a  request  for 
records  in  its  possession  that  were 
originated  by  another  agency,  it  shall 
refer  the  request  and  the  pertinent 
records  to  the  originating  agency  unless 
that  agency  has  agreed  that  the 
Department  may  review  the  records  in 
accordance  with  declassification  guides 
or  guidelines  provided  by  the 
originating  agency.  The  originating 
agency  shall  communicate  its 
declassification  determination  to  the 
Department. 

(g)  Foreign  government  information. 
When  foreign  government  information 
is  being  considered  for  declassification, 
the  declassifying  agency  is  the  agency 
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that  orig  inally  received  or  classified  the 
informal  ion.  The  declassifying  agency 
shall: 

(1)  De  ermine  whether  the 
informal  ion  is  subject  to  a  treaty  or 
internati  onal  agreement  that  would 
prevent  ts  declassification; 

(2)  De  ermine  whether  the 
informal  ion  is  subject  to  section  1.6(d) 
(5).  (6)  o  •  (8)  of  the  Executive  Order 
12958; 

(3)  Co  isult  with  any  other  concerned 
agencies 

(4)  Co  isult  with  the  Department  and/ 
or  the  fo  eign  government,  as 
appropr  ate. 

(h)  Cr  ptologic  and  intelligence 
informat  ion.  Mandatory  declassification 
review  r  (quests  for  cr>'ptologic 
informat  ion  and  information  concerning 
intellige  ice  activities  or  intelligence 
sources  ( »r  methods  shall  be  processed 
solely  in  accordance  with  special 
procedu  es  established  by  the  Secretary 
of  Defen  ;e  and  the  Director  of  Central 
Intelligei  ice,  respectively. 

(i)  Api  leals.  Upon  denial  of  an  initial 
request  i  i  whole  or  in  part,  the 
Departm  jnt  shall  notify  the  requester  of 
the  right  of  an  administrative  appeal, 
which  m  ust  be  filed  within  60  days  of 
receipt  o  the  denial.  The  Department 
shall  nor  tnally  make  a  determination 
within  6  )  days  following  receipt  of  an 
appeal.  I  additional  time  is  needed  to 
make  a  c  etermination,  the  Department 
shall  not  fy  the  requester  of  the 
addition  il  time  needed  and  provide  the 
requeste  with  a  reason  for  extension. 
The  Dep  irtment  shall  notify  the 
requeste   in  writing  of  the  final 
determir  ation  and  of  the  reasons  for  any 
denial. 

(j)  Ap[  eals  to  the  Interagency  Security 
Classific  ition  Appeals  Panel.  The 
Interagei  cy  Security  Classification 
Appeals  'anel  shall  publish  in  the 
Federal   Register  the  rules  and 
procedui  es  for  bringing  mandatory 
declassification  appeals  before  it. 


§171.22 

(a)  It 
that  cont  i 


IS 


requirem  ents 
Order  12 958 
protectic  n 
however 
informat  on 
public 
informat 
information 
When  s 
referred 


Departm  ;nt 
That  official 
exercise 
public 
the  dame  ge 


Determination  in  disputed  cases. 

presumed  that  information 
nues  to  meet  the  classification 
under  this  Executive 
requires  continued 
In  some  exceptional  cases, 
the  need  to  protect  such 
may  be  outweighed  by  the 
ii^terest  in  disclosure  of  the 
on,  and  in  these  cases  the 
should  be  declassified, 
questions  arise,  they  shall  be 
o  the  Secretary  of  State  or  the 
s  senior  agency  official, 
will  determine,  as  an 
:)f  discretion,  whether  the 
iriterest  in  disclosure  outweighs 
to  national  security  that 


U[:h  I 


might  reasonably  be  expected  from 
disclosure, 
(b)  This  provision  does  not: 

(1)  Amplify  or  modify  the  substantive 
criteria  or  procedures  for  classification; 
or 

(2)  Create  any  substantive  or 
procedurcil  rights  subject  to  judicial 
review. 

§  1 71 .23    Challenges  to  classification. 

(a)  Authorized  holders  of  information 
who,  in  good  faith,  believe  that  its 
classification  status  is  improper  are 
encouraged  and  expected  to  challenge 
the  classification  status  of  the 
information.  An  authorized  holder  is 
any  individual,  including  an  individual 
external  to  the  Department,  who  has 
been  granted  access  to  specific  classified 
information  in  accordance  with  section 
4.2(g)  of  the  Executive  Order  12958. 

(b)  Challenges  shall  be  presented  to  an 
original  classification  authority  with 
jurisdiction  over  the  information.  A 
formal  challenge  under  section  1.9  of 
the  Executive  Order  12958  must  be  in 
writing,  but  need  not  be  any  more 
specific  than  to  question  why 
information  is  or  is  not  classified,  or  is 
classified  at  a  certain  level.  The 
classification  challenge  provision  is  not 
intended  to  prevent  an  authorized 
holder  from  informally  questioning  the 
classification  status  of  particular 
information.  Such  informal  inquiries  are 
encouraged  in  order  to  limit  the  number 
of  formal  challenges. 

(c)  Whenever  the  Department  receives 
a  classification  challenge  to  information 
that  has  been  the  subject  of  a  challenge 
within  the  past  two  years,  or  that  is  the 
subject  of  pending  litigation,  it  is  not 
required  to  process  the  challenge 
beyond  informing  the  challenger  of  this 
fact  and  of  the  challenger's  appeal 
rights,  if  any. 

(d)  Challenges,  responses  and  appeals 
shall,  if  possible,  be  unclassified. 
However,  classified  information 
contained  in  a  challenge,  a  response 
from  the  department  or  an  appeal  shall 
be  handled  and  protected  in  accordance 
with  this  Executive  Order  12958  and  its 
implementing  directives. 

(e)  Information  being  challenged  for 
classification  shall  remain  classified 
unless  and  until  a  decision  is  made  to 
declassify  it. 

(f)  The  Secretary  of  State  or  the  senior 
agency  official  of  the  Department  shall 
establish  procedures  under  which 
authorized  holders  of  classified 
information  may  make  such  challenges. 
These  procedures  shall  assure  that: 

(1)  No  retribution  is  taken  against  an 
authorized  holder  bringing  a  challenge 
in  good  faith; 


(2)  An  opportunity  is  provided  for 
review  by  an  impartial  official  or  panel; 
and 

(3)  Classification  challenges  shall  be 
considered  separately  fi-om  FOIA  or 
other  access  requests. 

(g)  Processing  an  initial  written 
response  to  a  challenge  shall  be 
provided  within  60  days.  If  the 
Department  is  unable  to  respond  to  the 
challenge  within  60  days,  it  must 
acknowledge  the  challenge  in  writing 
and  provide  a  date  by  which  it  will 
respond.  The  Department's 
acknowledgement  must  state  that  if  no 
response  is  received  within  120  days, 
the  challenger  has  the  right  to  forward 
the  challenge  to  the  Interagency 
Security  Classification  Appeals  Panel. 
The  challenger  may  also  forward  the 
challenge  to  the  Interagency  Security 
Classification  Appeals  Panel  if  the 
Department  has  not  responded  to  an 
internal  appeal  within  90  days  after 
receiving  the  appeal.  Responses  to 
challenges  denied  by  the  Department 
shall  also  include  the  challenger's 
appeal  rights  to  the  Interagency  Secm-ity 
Classification  Appeals  Panel. 

§  1 71 .24    Access  by  historical  researchers 
and  former  Presidential  appointees. 

(a)  Section  4.2(a)(3)  of  this  Executive 
Order  12958  restricts  access  to  classified 
information  to  individuals  who  have  a 
need-to-know  the  information.  This  may 
be  waived  for  persons  who  are  engaged 
in  historical  research  projects  or 
previously  occupied  policy-making 
positions  to  which  they  were  appointed 
by  the  President.  Access  requests  made 
under  this  provision  must  be  submitted 
in  writing  and  must  include  a  general 
description  of  the  records  and  the  time 
period  covered  by  the  request. 

(b)  Access  may  be  granted  only  if  the 
Secretary  of  State  or  the  senior  agency 
official  of  the  Department: 

(1)  Determines  in  writing  that  access 
is  consistent  with  the  interest  of 
national  security; 

(2)  Takes  appropriate  steps  to  protect 
classified  information  from 
unauthorized  disclosure  or  compromise; 
and 

(3)  Ensures  that  the  information  is 
safeguarded  in  a  manner  consistent  with 
the  Executive  Order  12958. 

(c)  Access  granted  to  former 
Presidential  appointees  shall  be  limited 
to  items  the  individual  originated, 
reviewed,  signed  or  received  while 
serving  as  a  Presidential  appointee. 

§171.25    Exemptions. 

The  Freedom  of  Information  and 
Privacy  Acts  exemptions  and  any  other 
exemptions  under  applicable  law  may 
be  invoked  by  the  Department  to  deny 
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material  on  grounds  other  than 
classification. 

Date:  May  5,  1999. 
Patrick  F.  Kennedy, 

Assistant  Secretary,  Bureau  of 
Administration. 

[FR  Doc.  99-12029  Filed  5-11-99;  8:45  am] 

BILLING  CODE  4710-OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  BARRY  (DDG  52) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  piu-pose, 


cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  February  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Rand  R.  Pixa,  JAGG,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Washington  Navy 
Yard,  1322  Patterson  Avenue  SE,  Suite 
3000,  Washington,  DC  20374-5066, 
Telephone  number:  (202)  685-5040 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS  BARRY 
(DDG  52)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with  the 
following  specific  provision  of  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship:  Annex 
I,  paragraph  3(a),  pertaining  to  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights.  The  Deputy 
Assistant  Judge  Advocate  General 

Table  Five 


(Admiralty)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  urmecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water), 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  USS  BARRY  (DDG 
52)  to  read  as  follows: 

§  706.2    Certifications  of  ttie  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33U.S.C.1605. 


Vessel 


No. 


Masthead 
lights  not  over 
all  other  lights 
and  obstruc- 
tions, annex  I, 

sec.  2(f) 


Forward  mast- 
head light  not 
in  forward 
quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  mast- 
head light  less 
than  Vs  ship's 
length  aft  of 
forward  mast- 
head light, 
annex  I,  sec. 
3(a) 


Percentage 
horizontal  sep- 
aration at- 
tained 


USS  BARRY 


DDG  52 


19.8 


Dated:  February  3,  1999. 
R.R.  Pixa, 

Capt,  JAGC,  U.S.  Navy,  Deputy  Assistant 

Judge  Advocate,  General  (Admiralty). 

[FR  Doc.  99-12022  Filed  5-11-99;  8:45  am] 

BILLING  CODE  3«10-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  CURTIS  WILBUR 
(DDG  54)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  February  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Rand  R.  Pixa,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Washington  Navy 


Yard,  1322  Patterson  Avenue  SE.,  Suite 
3000,  Washington,  DC  20374-5066, 
Telephone  number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  imder 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS  CURTIS 
WILBUR  (DDG  54)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  the  following  specific 
provision  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragrdph  3(a), 
pertaining  to  the  horizontal  distance 
between  the  forward  and  after  masthead 
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The 


lights. 
Advocate 
certifiec 
located 
with  the 


Deputy  Assistant  ludge 
General  (Admiralty)  has  also 
that  the  lights  involved  are 
n  closest  possible  compliance 
applicable  72  COLREGS 


requirerients. 
Morecvter,  it  has  been  determined,  in 

accordajice  with  32  CFR  Parts  296  and 
publication  of  this  amendment 
c  comment  prior  to  adoption  is 

mpract  cable,  unnecessary,  and 

to  public  interest  since  it  is 
technical  findings  that  the 


701,  tha 
for  publ 


contrary 
based 


on 


placement  of  lights  on  this  vessel  in  a 
manner  differentiy  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water), 
Vessels. 

PART  706— {AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

Table  Five 


1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  USS  CURTIS 
WILBUR  (DDG  54)  to  read  as  follows: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11 964  and 
33  U.S.C.  1605. 


Vessel 


Masthead  lights 

not  over  all  other 

No.  lights  and  ot>- 

structions.  annex 

I,  sec.  2(f) 


Fonward  mast- 
head light  not  in 
fonward  quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  masthead 
light  less  than  y2 
ship's  length  aft 
of  forward  mast- 
head light,  annex 
I,  sec.  3(a) 


Percentage 
horizontal 
separation  at- 
tained 


USS  CUFITIS  WILBUR  DDG  54 


19.6 


Dated: 
R.R.  Pixa , 

CAPT. 
Deputy 
General 
[PR  Doc. 

BILUNG 


•ebruary  3,  1999. 


lAGC.  U.S.  Navy, 
A  isistant  Judge  Advocate, 
( \dmiralty). 
J9-12023  Filed  5-11-99;  8:45  am] 
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CCDE  ; 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  Inteimational  Regulations  for 
Preventing  Coliisions  at  Sea,  1972 
Amenditient 


AGENCY: 

action: 


Department  of  the  Navy,  DOD. 
inal  rule. 


SUMMARY  :  The  Department  of  the  Navy 
is  amen(  ing  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Depi  ty  Assistant  Judge  Advocate 
General  Admiralty)  of  the  Navy  has 
determir  ed  that  USS  JOHN  S.  McCAIN 
(DDG  56)  is  a  vessel  of  the  Navy  which, 
due  to  it ;  special  construction  and 
purpose  cannot  comply  fully  with 


certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
ftmctions  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  February  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Rand  R.  Pixa,  JAGC,  U.S.  Navy, 
Admiralty  Coimsel,  Office  of  the  Judge 
Advocate  General,  Washington  Navy 
Yard,  1322  Patterson  Avenue  SE.,  Suite 
3000,  Washington,  DC  20374-5066, 
Telephone  niunber:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  Pxirsuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS  JOHN 
S.  McCAIN  (DDG  56)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  the  following  specific 
provision  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  3(a), 
pertaining  to  the  horizontal  distance 
between  the  forward  and  after  masthead 
lights.  The  Deputy  Assistant  Judge 
Advocate  General  (Admiralty)  has  also 

Table  Five 


certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  subfects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water), 
Vessels. 

PART  706— [AMENDED] 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  USS  JOHN  S. 
McCAIN  (DDG  56}  to  read  as  follows: 

§706.2    Certificirttons  of  ttM  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Vessel 


Masthead  lights 

not  over  all  other 

No.  lights  and  ot>- 

structions.  annex 

I,  sec.  2(f) 


Forward  mast- 
head light  not  in 
fonward  quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  masthead 
light  less  than  '/fe 

ship's  length  aft 
of  forward  mast- 
head light,  annex 
I,  sec.  3(a) 


Percentage 
horizontal 
separation  at- 
tained 


USS  JOH  N  S.  McCAIN  DDG  56 


19.8 
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Dated:  February  3, 1999. 
R.R.  Pixa, 

Capt.JAGC,  U.S.  Navy,  Deputy  Assistant 

Judge  Advocate,  General  (Admiralty). 

[FR  Doc.  99-12024  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  O'KANE  (DDG  77) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  February  3,  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa,  JAGC,  U.S.  Navy, 
Admiralty  Coimsel,  Office  of  the  Judge 
Advocate  General,  Washington  Navy 
Yard,  1322  Patterson  Avenue  SE,  Suite 
3000,  Washington,  DC  20374-5066, 
Telephone  number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
O'KANE  (DDG  77)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  piupose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
light  or  lights  above  and  clear  of  all 
other  lights  and  obstructions;  Annex  I, 
paragraph  2(f)(ii)  pertaining  to  the 
vertical  placement  of  task  lights;  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights;  and. 
Annex  I,  paragraph  3(c)  pertaining  to 
placement  of  task  lights  not  less  than 
two  meters  from  the  fore  and  aft 
centerline  of  the  ship  in  the  athwartship 
direction.  The  Deputy  Assistant  Judge 


Advocate  General  (Admiralty)  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subiects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water), 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Four,  Paragraph  15  of  §  706.2 
is  amended  by  adding,  in  nimierical 
order,  the  following  entry  for  USS 
O'KANE: 

§  706.2    Certtf  IcatJons  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Numt)er 


Horizontal  distance  from 
the  fore  and  aft  centerline 
of  the  vessel  in  the  athwart- 
ship direction 


USS  O'KANE  DDG  77 


1 .92  meters. 


3.  Table  Four,  Paragraph  16  of  §  706.2      order,  the  following  entry  for  USS 
is  amended  by  adding,  in  numerical  O'KANE: 


§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


MiimKor         ObstructioH  angle  relative 
Numoer  ^^^^,^  headings 


USS  O'KANE  : DDG  77 


102.00  thru  112.50°. 


4.  Table  Five  of  §  706.2  is  amended  by 
adding,  in  numerical  order,  the 
following  entry  for  USS  O'KANE: 


§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


25436 


Dated 
R.R.  Pixa 

Captain, 


fudge 
(FR  Doc. 

BILUNQ 
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Table  Five 


Vessel 


Masthead  lights 
not  over  all  other 
No.  lights  and  ob- 

structions, annex 
I,  sec.  2(f) 


Forward  mast- 
head light  not  in 
forward  quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  mast-head 
light  less  than  Vz 
ship's  length  aft 
of  forward  mast- 
head light,  annex 
I,  sec.  3(a) 


Percentage 
horizontal 
separation  at- 
tained 


USS  O'lO  ,NE DDG  77 


14.0 


I  ebruary  3. 1999. 


/  \GC,  U.S.  Navy,  Deputy  Assistant 
Adi  ocate  General  (Admiralty). 

5  9-12025  Filed  5-11-99;  8:45  am] 


COI  m  3810-^F-P 


DEPARTll^ENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Rart  706 

Certmcafons  and  Exemptions  Under 
the  Intentational  Regulations  for 
Preventiitg  Collisions  at  Sea,  1972 
Amendment 

AGENCY:  department  of  the  Navy,  DOD. 
action:  F|nal  rule. 


summary:!  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  19721(72  COLREGS),  to  reflect  that 
the  Deput^  Assistant  Judge  Advocate 
Genereil  (Admiralty)  of  the  Navy  has 
determined  that  USS  OGDEN  (LPD  5}  is 
a  vessel  of  the  Navy  which,  due  to  its 
special  cotistruction  and  purpose, 
cannot  fu|Iy  comply  with  certain 


provision! 
interfering 
a  naval  sh  ip.  The  intended  effect  of  this 


USS  OGDE  ^ 


of  the  72  COLREGS  without 
with  its  special  function 


as 


rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  February  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa.  JAGC,  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Washington  Navy 
Yard,  1322  Patterson  Avenue  SE.  Suite 
3000.  Washington.  DC  20374-5066. 
Telephone  Number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  imder 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS  OGDEN 
(LPD  5)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with  the 
following  specific  provisions  of  72 
COLREGS  without  interfering  with  its 
special  functions  as  a  naval  ship:  Annex 
I,  section  2{a){i),  pertaining  to  the  height 
of  the  forward  masthead  light;  Annex  I, 
section  2(g),  pertaining  to  3ie  distance 
of  the  sidelights  above  the  hull;  and. 
Annex  I,  section  3(a),  pertaining  to  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights.  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty)  of  the  Navy  has  also 
certified  that  the  lights  involved  are 


located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  pubhcation  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water). 
Vessels. 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  One  of  §  706.2  is  amended  by 
adding,  in  numerical  order,  the 
following  entry  for  the  USS  OGDEN 
(LPD  5): 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Distance  in  meters  of  for- 
Number       ""^^^  masthead  light  below 
minimum  required  height. 
§2(a)(i),  Annex  I 


LPD  5 


4.15 


3.  TableJFour,  Paragraph  19  of  §  706.2 
is  amende^  by  adding,  in  numerical 


order,  the  following  entry  for  the  USS 
OGDEN  (LPD  5): 


§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 
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Vessel 


Number 


Distance  in  meters  of 

sidelights  above  maximum 

allowed  heigtit 


USSOGDEN   LPD5 


3.40 


4.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  the  USS  OGDEN 
(LPD  5)  to  read  as  follows: 


§  706.2    Certifications  of  \he  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Table  Five 


Vessel 


Masthead  lights 
not  over  all  other 
No.  lights  and  ob- 

structions, annex 
I,  sec.  2(f) 


Forward  mast- 
head light  not  in 
forward  quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  masthead 
light  less  than  V2 

ship's  length  aft 
of  forward  mast- 
head light,  annex 
I,  sec.  3(a) 


Percentage 
horizontal 
separation  at- 
tained 


USS  OGDEN  LPD  5 


N/A 


N/A 


56.6 


Dated:  February  3,  1999. 
R.R.  Pixa, 

CAPT,  JAGC,  U.S.  Navy,  Deputy  Assistant 

Judge  Advocate  General  (Admiralty). 

[FR  Doc.  99-12026  Filed  5-11-99;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  PORTER  (DDG  78) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  February  24, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Captain  R.R.  Pixa,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
Washington  Navy  Yard,  Washington,  DC 
20374-5066,  Telephone  number:  (202) 
685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
PORTER  (DDG  78)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
Light  or  lights  above  and  clear  of  all 
other  lights  and  obstructions,  and 
Annex  I,  paragraph  3(a)  pertaining  to 
the  location  of  the  forward  masthead 
light  in  the  forward  quarter  of  the 
vessel,  and  the  horizontal  distance 
between  the  forward  and  after  masthead 
lights.  The  Deputy  Assistant  Judge 
Advocate  General  (Admiralty)  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 


Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water). 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Four,  Paragraph  15  of  §  706.2 
is  amended  by  adding,  in  numerical 
order,  the  following  entry  for  USS 
PORTER,  and  Table  Five  of  §  706.2  is 
amended  by  adding,  in  numerical  order, 
the  following  entry  for  USS  PORTER: 

§706.2    Certifications  of  the  Secretary  of 
ttie  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


25431 


Federal  Register/ Vol.  64,  No.  91  / Wednesday,  May  12,  1999/Rules  and  Regulations 


USS  PORTER  DDG  78 


Dated 
R.R.  Pixj 

Captain, 


Judge 
(FR  Doc 

BILUNG 


Vessel 


No. 


Obstruction  angle  rel- 
ative ship's  headings 


104.60  THRU  112.50° 


Table  Five 


Vessel 


Masthead  lights 
not  over  all  other 
No.  lights  and  ob- 

structions, annex 
I,  sec.  2(f) 


Forward  mast- 
head light  not  in 
fonward  quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  masthead 
light  less  than  V2 

ship's  length  aft 
of  fonward  mast- 
head light,  annex 
I,  sec.  3(a) 


Percentage 
horizontal 
separation  at- 
tained 


USS  POfiTER  DDG  78 


February  24,  1999. 


'AGC,  U.S.  Navy,  Deputy  Assistant 
Ac  vacate.  General  (Admiralty). 

99-12021  Filed  5-11-99;  8:45  am] 

3810-FF-P 


CdDE 


t 


DEPARf  MENT  OF  TRANSPORTATION 
Coast  0uard 

33CFR^art117 

[CGD01 -69-029] 

Drawbridge  Operation  Regulations; 
Merrimack  River,  MA 


AGENCY: 

action: 
from  re] 
commertts 


Coast  Guard,  DOT. 
Notice  of  temporary  deviation 
g  ulations  and  request  for 


existing 
necessaifv 


opening:  i 
the  traffi  c 


SUMMARt:  The  Commander,  First  Coast 
Guard  D  istrict  has  issued  a  temporary 
90  day  c  eviation  from  the  existing 
drawbri(  Ige  operation  regulations 
govemii  g  the  operation  of  the 
Newbur^port  USl  Bridge,  mile  3.4, 

Merrimack  River  between 
rVport  and  Salsbury, 
Massachusetts.  This  deviation  from  the 
operating  regulations  is 

in  order  to  test  an  alternate 
drawbrii  Ige  operation  schedule.  It  is 
expectec  that  scheduled  bridge 

for  vessels  will  help  eliminate 

congestion  during  the 
summer  months. 
DATES:  1  his  deviation  is  effective  from 
June  3,  1  999  through  August  31.  1999. 


Comments  must  reach  the  Coast  Guard 
on  or  before  October  30,  1999. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (obr),  First  Coast  Guard 
District,  408  Atlantic  Avenue,  Boston, 
Massachusetts,  02110-3350.  The 
telephone  number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments, 
written  data,  views,  or  arguments, 
concerning  this  90  day  deviation  from 
the  drawbridge  operation  regulations. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-99-029) 
and  give  reasons  for  each  comment.  The 
Coast  Guard  requests  that  all  comments 
and  attachments  be  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comjnents 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  Persons 
may  submit  comments  by  writing  to. 
Commander  (obr),  First  Coast  Guard 
District,  408  Atlantic  Avenue,  Boston, 
Massachusetts,  02110-3350. 

Background 

The  Newburj^jort  USl  Bridge,  mile 
3.4,  across  the  Merrimack  River  has  a 
vertical  clearance  of  35  feet  at  mean 
high  water  (MHW)  and  42  feet  at  mean 
low  water  (MLW)  in  the  closed  position. 


13.5 


The  current  regulations  listed  at  33  CFR 
§  117.605  require  the  bridge  to  open  on 
signal  from  May  1st  through  November 
15th,  from  6  a.m.  to  10  p.m.  At  all  other 
times  the  draw  shall  open  on  signal  if 
at  least  one  hour  advance  notice  is  given 
by  calling  the  number  posted  at  the 
bridge. 

The  bridge  owner,  the  Massachusetts 
Highway  Department  (MHD),  requested 
a  temporary  deviation  from  the 
operating  regulations  for  the 
Newburyport  USl  Bridge  to  test  an 
alternate  drawbridge  operating 
schedule.  The  local  towns,  Newburyport 
and  Salsbury,  have  asked  MHD  and  the 
Coast  Guard  for  relief  from  the 
significant  vehicular  traffic  congestion 
in  Newburyport  and  Salsbury  during  the 
summer  months  caused  by  the  frequent 
and  unscheduled  opening  of  the  bridge. 

The  Newburyport  USl  Bridge  v«ll 
open  on  signal  in  accordance  with  the 
following  schedule  from  June  3  through 
August  31,  1999: 

(1)  Monday  through  Friday,  from  6  a.m.  to 
10  p.m.,  the  bridge  shall  open  only  at  half 
past  the  hour. 

(2)  Saturday  and  Sunday,  from  11  a.m.  to 

3  p.m.,  the  bridge  shall  open  only  at  half  past 
the  hour  and  from  6  a.m.  to  11  a.m.  and  3 
p.m.  to  10  p.m.,  the  bridge  shall  open  on  the 
hour  and  half  hour. 

(3)  At  all  other  times  the  bridge  shall  open 
on  signal  after  at  least  one  hour  advance 
notice  is  given  by  calling  the  number  posted 
at  the  bridge. 

It  is  expected  that  this  action  will 
help  alleviate  vehicular  treiffic 
congestion  during  the  summer  months 
by  scheduling  the  bridge  openings. 
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Mariners  and  vehicle  operators  can 
better  plan  their  transits  according  to 
the  published  schedule  of  operation. 
Vessels  that  can  pass  under  the  bridge 
without  a  bridge  opening  may  do  so  at 
any  time. 

This  deviation  from  the  normal 
operating  regulations  is  authorized 
under  33  CFR  117.43. 

Dated:  May  4,  1999. 

R.M.  Larrabee, 

Real  Admiral,  Coast  Guard,  Commander,  First 
Coast  Guard  District. 

(FR  Doc.  99-11926  Filed  5-11-99;  8:45  am] 

BILLING  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300854;  FRL-6078-5] 
RIN  2070-AB78 

Halosulfuron;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  methyl-5- 
[((4,6-dimethoxy-2-pyrimidinyl) 
amino]carbonylaminosulfonyl-3-chloro- 
1-lH-pyrazole-  4-carboxylate  in  or  on 
almond,  hulls;  corn,  sweet,  kernel  +  cob 
with  husks  removed;  com,  sweet, 
forage;  com,  sweet,  fodder,  com,  pop, 
grain;  corn,  pop,  fodder;  cotton, 
undelinted  seed;  cotton,  gin  by- 
products, pistachio,  nutmeat;  rice,  grain; 
rice,  straw;  sugarcane,  cane;  and  tree- 
nuts  (crop  group  14),  nutmeat.  This 
regulation  also  reduces  tolerances  for 
com,  field,  grain;  com,  field,  forage; 
com,  field,  fodder;  sorghum,  grain, 
grain;  sorghum,  grain,  forage  and 
sorghum,  grain,  fodder/stover.  This 
regulation  also  deletes  tolerances  for 
soybean,  seed  soybean,  forage;  soybean, 
hay;  wheat,  grain;  wheat,  forage;  and 
wheat,  straw.  Monsanto  Company 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 

DATES:  This  regulation  is  effective  May 
12,  1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  12,  1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300854], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 


accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300854],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300854].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libreiries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  239. 
CM  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  (703)  305-5697. 
Tompkins.Jim@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  23.  1997  (62  FR 
33864)  (FRL-5722-8)  and  Mav  29.  1998 
(63  FR  29401)  (FRL-5791-2).'EPA 
issued  notices  pursuant  to  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Pub.  L.  104-170) 
announcing  the  filing  of  a  pesticide 
petition  (PP)  for  tolerance  by  Monsanto 
Company.  700  14th  St..  Suite  1100. 
Washington.  DC  20005.  This  notice 
included  a  summary  of  the  petition 
prepared  by  Monsanto  Company,  the 
registrant.  There  were  no  comments 


received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.479  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
methyl  5-[(4,6-dimethyloxy-2- 
pyrimidinyl)amino] 
carbonylaminosulfonyl-3-chloro-l- 
methyl-lH-pyrazole-4-carboxylate  in  or 
on  sugarcane,  cane  at  0.05  parts  per 
million  (ppm)  (PP  6F4620)  (62  FR 
33864);  sweet  com.  (kernel  plus  cobs 
with  husks  removed  at  0.1  ppm);  sweet 
com,  forage  at  0.5  ppm;  sweet  com, 
fodder/stover  at  1.5  ppm;  popcorn,  grain 
at  0.1  ppm;  popcom,  fodder/stover  at 
1.5  ppm  (PP  6F4661)  (62  FR  33864). 

PP  8F4937  (63  FR  29401)  proposed 
the  establishment  of  tolerances  for 
residues  of  methyl-5-((4,6-dimethyloxy- 
2-pyrimidinyl)  amino] 
carbonylaminosulfonyl-3-chloro- 1  - 
methyl-  lH-pyrazole-4-  carboxylate  in  or 
on  undelinted  cotton  seed  and  cotton 
gin  by-products  at  0.05  ppm,  rice  grain 
at  0.05  ppm,  rice  straw  at  0.20  ppm,  tree 
nut  group  (Group  14)  nutmeat  at  0.05 
ppm  and  hulls  at  0.20  ppm,  pistachio, 
nutmeat  at  0.05  ppm;  and  pistachio 
hulls  at  0.2  ppm.  The  petition  also 
proposed  the  establishment  of 
tolerances  for  this  chemical  on  com, 
field,  grain  at  0.05  ppm;  forage  at  0.2; 
fodder  at  0.8  ppm;  sorghum,  grain  at 
0.05  ppm,  sorghum,  forage  at  0.05  ppm. 
sorghum,  fodder/stover  at  0.1  ppm.  The 
petition  also  requested  the  removal  of 
indirect  or  inadvertent  tolerance  (40 
CFR  180.479(b)),  in  or  on  the  following 
raw  agricultural  commodities  when 
present  therein  as  a  result  of  the 
application  of  halosulfuron-methyl  to 
growing  crops,  soybean,  forage  at  0.5 
ppm,  soybean,  hay  at  0.5  ppm,  soybean, 
seed  at  0.5  ppm.  wheat,  forage  at  0.1 
ppm.  wheat,  grain  at  0.1  ppm  and 
wheat,  straw  at  0.2  ppm. 

During  the  course  of  the  review  the 
Agency  determined  that  the  commodity 
tree  nut  hulls  should  be  revised  to  read 
almond,  hulls  and  that  a  tolerance  for 
pistachio,  hulls  was  not  necessary  as 
this  commodity  is  not  a  significant 
livestock  feed  item.  EPA  also 
determined  that  the  residue  crop  field 
data  supported  the  establishment  of 
tolerances  for  halosulfuron-methyl  on 
com.  sweet,  kernel  +  cob  with  husks 
removed  at  0.05  ppm;  com,  sweet, 
forage  at  0.2  ppm  corn,  sweet,  fodder  at 
0.8  ppm;  corn,  pop,  grain  at  0.05  ppm; 
and  com,  pop,  fodder  at  0.8  ppm.  This 
regulation  is  amended  to  reflect  these 
revisions. 

I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
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residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  tl  at  "there  is  a  reasonable 
certaint  /  that  no  harm  will  result  from 
aggregai  e  exposure  to  the  pesticide 
chemicul  residue,  including  all 
anticipc  ted  dietary  exposures  and  all 
other  e>  posures  for  which  there  is 
reliable  information."  This  includes 
exposui  e  through  drinking  water  and  in 
residen  ial  settings,  but  does  not  include 
occupal  ional  exposure.  Section 
408(b)(i  )(C)  requires  EPA  to  give  special 
conside  ration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensi  je  that  there  is  a  reasonable 
certaint  j  that  no  harm  will  result  to 
infants  i  ind  children  from  aggregate 
exposui  B  to  the  pesticide  chemical 
residue. " 

EPA  [  erforms  a  number  of  analyses  to 
determi  le  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirer  lents  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthiin  Pesticide  Tolerances  (62  FR 
62961,  IjJovember  26,  1997)  (FRL-5754- 
7). 

n.  Aggr  !gate  Risk  Assessment  and 
Determi  nation  of  Safety 

Consiitent  with  section  408(b)(2)(D), 
reviewed  the  available 
data  and  other  relevant 
informa  ion  in  support  of  this  action, 
sufficient  data  to  assess  the 
of  halosulfuron-methyl  and  to 
(  etermination  on  aggregate 
,  consistent  with  section 
for  a  tolerance  for  residues  of 
-[(4,6-dimethoxy-2- 

)amino] 
aminosulfonyll-3-chloro-l- 
-  H-pyrazole-4-carboxylate  on 
cane  at  0.05  ppm,  sweet  com 
lus  cobs  with  husks  removed) 
1,  sweet  com  forage  at  0.2 
swieet  com  fodder/stover  at  0.8 
po  3Com  grain  at  0.05  ppm  and 
fodder/stover  at  0.8  ppm, 
il  ed  cotton  seed  at  0.05  ppm, 
by-products  at  0.05  ppm,  rice, 
.05  ppm,  rice,  straw  at  0.20 
nut  group  (crop  group  14), 
at  0.05  ppm,  almond,  hulls  at 
and  pistachio,  nutmeat  at 
The  assessment  will  include 
established  tolerances  for 
of  halosulfuron  in  or  on  field 
in  at  0.05  ppm,  field  corn, 
0.2  ppm  and  field  com,  fodder 
1,  sorghum,  grain  at  0.05  ppm, 
,  forage  at  0.05  ppm,  sorghum, 
[over  at  0.1  ppm.  EPA's 
assessm  snt  of  the  dietary  exposures  and 
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risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  halosulfuron- 
methyl  are  discussed  in  this  unit. 

1.  Acute  toxicology  studies  place  the 
technical-grade  halosulfuron-methyl  in 
Toxicity  Category  III  or  IV  for  all  routes 
of  exposure.  It  is  not  a  dermal  sensitizer 
and  essentially  non-irritating  to  the 
skin. 

2.  A  90-day  feeding  study  in  rats  fed 
dosages  of  7.4,  28.8,  116.  and  497 
milligrams/kilograms/day  (mg/kg/day) 
for  males  and  8.9,  37.3,  147,  and  640 
mg/kg/day  for  females  and  resulted  in  a 
lowest  observed  adverse  effect  level 
(LOAEL)  of  497  mg/kg/day  in  males  and 
640  mg/kg/day  in  females  based  on 
findings  of  decreased  body  weight  gain, 
slight  changes  in  several  clinical 
chemistry  parameters,  and  an  increase 
in  vacuolated  livers  and  kidney  tubular 
pigmentation,  and  a  no  observable 
adverse  effect  level  (NOAEL)  of  116  mg/ 
kg/day  in  males  and  147  mg/kg/day  in 
females. 

3.  A  21-day  dermal  toxicity  study  in 
rats  fed  dosages  of  0,  10,  100,  or  1,000 
mg/kg/day  resulted  in  a  NOAEL  of  100 
mg/kg/day  in  males  and  1 ,000  mg/kg/ 
day  in  females.  The  only  treatment- 
related  effect  was  a  decrease  in  body 
weight  gain  of  the  1 ,000  mg/kg/day 
group  in  males. 

4.  A  1-year  chronic  oral  study  in  dogs 
fed  dosages  of  0,  0.25,  1.0,  10.0,  and 
40.0  mg/kg/day  resulted  in  a  LOAEL  of 
40  mg/kg/day  based  on  decreased 
weight  gains  and  changes  in 
hematological  and  blood  chemistry 
parameters  in  females  and  a  NOAEL  of 
10  mg/kg/day  for  systemic  toxicity. 

5.  A  78-week  carcinogenicity  study 
was  performed  on  mice  fed  dosages  of 
0,  4.0.  41.1,  410.0.  and  971.9  mg/kg/day 
(males)  and  0,  5.2,  51.0,  509.1,  and 
1,214.6  mg/kg/day  (females).  Males  in 
the  971.6  mg/kg/day  group  had 
decreased  body  weight  gains  and  an 
increased  incidence  of  microconcretion/ 
mineralization  in  the  testis  and 
epididymis.  No  treatment-related  effects 
were  noted  in  females.  Based  on  these 
results,  a  LOAEL  of  971.9  mg/kg/day 
was  established  in  males  and  NOAELs 
of  410  mg/kg/day  in  males  and  1,214.6 
mg/kg/day  in  females  were  established. 


The  study  showed  no  evidence  of 
carcinogenicity. 

6.  A  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats  fed  dosages 
of  0,  0.44,  4.4.  43.8.  108.3.  and  225.2 
mg/kg/day  (males)  and  0.  0.56,  5.6.  53.6. 
and  138.6  mg/kg/day  (females)  resulted 
in  a  LOAEL  of  225.2  mg/kg/day  in  males 
and  138.6  mg/kg/day  in  females  based 
on  decreased  body  weight  gains,  and  a 
NOAEL  of  108.3  mg/kg/day  in  males 
and  56.3  mg/kg/day  in  females.  The 
study  showed  no  evidence  of 
carcinogenicity. 

7.  A  developmental  toxicity  study  in 
rats  fed  dosages  of  0.  75.  250.  and  750 
mg/kg/day  resulted  in  a  developmental 
LOAEL  of  750  mg/kg/day  based  on 
decreases  in  mean  litter  size,  increased 
number  of  resorptions,  decreased  mean 
fetal  body  weight,  increases  in  fetal 
litter  incidences  of  dilation  of  the  lateral 
ventricles  and  other  anaomalities  in  the 
developmental  of  the  fetal  nervous 
system,  and  skeletal  variations  such  as 
anomalities  or  delays  in  ossificationin 
the  thoracic  vertebrae,  sternebrae,  and 
ribs,  and  a  developmental  NOAEL  of 
250  mg/kg/day.  The  maternal  LOAEL 
was  750  mg/kg/day  based  on  increased 
incidence  of  clinical  observations, 
reduced  body  weight  gains,  and  reduced 
food  consumption  and  food  efficiency. 
The  maternal  NOAEL  was  250  mg/kg/ 
day. 

8.  A  developmental  toxicity  study  in 
rabbits  fed  dosages  of  0,  15,  50,  and  150 
mg/kg/day  resulted  in  a  developmental 
LOAEL  of  150  mg/kg/day.  based  on 
decreased  mean  litter  size  and  increases 
in  resorptions,  and  post-implantation 
loss,  and  a  developmental  NOAEL  of  50 
mg/kg/day.  The  matemal  LOAEL  was 
150  mg/kg/day  based  on  reduced  body 
weight  gain,  reduced  food  consumption 
and  food  efficiency.  The  maternal 
NOAEL  was  50  mg/kg/day. 

9.  A  dietary  2-generation 
reproduction  study  in  rats  fed  dosages 
of  6.3.  50.4.  and  223.2  (males)  and  7.4. 
58.7.  and  261.4  mg/kg/day  (females) 
through  1  breeding  and  2  breedings  of 
the  offspring  from  the  initial  generation 
(7.4.  61.0.  and  274.2  mg/kg/day  for 
males  and  8.9.  69.7.  and  319.9  mg/kg/ 
day  resulted  in  parental  toxicity  at  223.2 
mg/kg/day  in  males  and  261.4  mg/kg/ 
day  in  females  in  the  form  of  decreased 
body  weights,  decreased  body  weight 
gains,  and  reduced  food  consumption 
during  the  premating  period.  Very  slight 
effects  were  noted  in  body  weights  of 
the  offspring  at  this  dose.  This  effect 
was  considered  to  be  developmental 
toxicity  (developmental  delay)  rather 
than  a  reproductive  effect  based  on 
general  parental  systemic  toxicity.  No 
effects  were  noted  on  reproductive  or 
other  developmental  toxicity 
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parameters.  The  systemic/ 
developmental  toxicity  LOAEL  was 
223.2  mg/kg/day  in  males  and  261.4  mg/ 
kg/day  in  females;  the  systemic/ 
developmental  toxicity  NOAEL  was 
50.4  mg/kg/day  in  males  and  58.7  mg/ 
kg/day  in  females.  The  reproductive 
LOAEL  was  greater  than  223.2  mg/kg/ 
day  in  males  and  261;4  mg/kg/day  in 
females;  the  reproductive  NOAEL  was 
equal  to  or  greater  than  223.2  mg/kg/day 
in  males  and  261.4  mg/kg/day  in 
females. 

10.  Bacterial/mammalian  microsomal 
mutagenicity  assays  were  performed 
and  found  halosulfuron-methyl  not  to 
be  mutagenic.  Two  mutagenicity  studies 
were  performed  to  test  gene  mutation 
and  found  to  produce  no  chromosomal 
aberrations  or  gene  mutations  in 
cultured  Chinese  hamster  ovary  cells. 
An  in  vivo  mouse  micronucleus  assay 
did  not  result  in  a  significant  increase 
in  the  frequency  of  micronucleated 
polychromatic  erythrocytes  in  bone 
marrow  cells.  A  mutagenicity  study  was 
performed  on  rats  and  unscheduled 
DNA  synthesis  was  not  induced  in 
primary  rat  hepatocytes. 

11.  In  the  rat  metabolism  study, 
parent  compound  absorption  was  rapid 
but  incomplete.  Excretion  was  relatively 
rapid  at  all  doses  tested  with  a  majority 
of  radioactivity  eliminated  in  the  urine 
and  feces  by  72  hours  and  appeeired  to 
be  independent  of  dose  and  sex.  Fecal 
elimination  of  parent  was  apparently 
the  result  of  unabsorbed  parent. 

12.  The  toxicology  studies  listed 
below  were  conducted  with  the 
metabolite,  3-chloro-l-methyl-5- 
sulfamoylpyrazole-4-carboxylic  acid  (3- 
CSA).  Based  on  the  toxicological  data  of 
the  3-CSA  metabolite,  EPA  concluded 
that  the  metabolites  have  lower  toxicity 
compared  to  the  parent  compoimd  and 
that  it  should  not  be  included  in  the 
tolerance  expression.  The  residue  of 
concern  is  the  parent  compound  only. 

i.  A  90-day  rat  feeding  study  resulted 
in  a  LOAEL  in  males  of  >20,000  ppm 
and  a  NOAEL  of  20,000  ppm  (1,400  mg/ 
kg/day).  In  females,  the  lowest  effect 
level  (LED  is  10,000  ppm  (772.8  mg/kg/ 
day)  based  on  decreased  body  weight 
gains  and  a  NOAEL  of  1,000  ppm  (75.8 
mg/kg/day). 

ii.  A  developmental  toxicity  resulted 
in  a  lowest  observed  effect  level  (LOEL) 
for  maternal  toxicity  of  >  1,000  mg/kg/ 
day  based  on  the  absence  of  systemic 
toxicity,  a  NOAEL  of  1,000  mg/kg/day. 
The  developmental  LOEL  is  >l,obo  mg/ 
kg/day  and  the  NOAEL  is  1,000  mg/kg/ 
day. 

iii.  The  microbial  reverse  gene 
mutation  did  not  produce  any 
mutagenic  effect  while  the  mammalian 
cell  gene  mutation /Chinese  hamster 


ovary  cells  did  not  show  a  clear 
evidence  of  mutagenic  effect  in  the 
Chinese  hamster  ovary  cells. 

iv.  The  mouse  micronucleus  assay  did 
not  show  any  clastogenic  or  aneugenic 
effect. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  The  acute  dietary 
Reference  Dose  (RfD)  of  0.5  mg/kg/day 
is  based  on  the  rabbit  developmental 
NOAEL  of  50  mg/kg/day  and  should  be 
used  for  assessing  acute  dietary  risks  for 
the  sub-populations.  Females  13+  as 
well  as  Infants  and  Children.  Although, 
the  endpoint  is  developmental  toxicity 
occmring  in  utero,  and  thus  may  not  be 
suitable  for  use  in  risk  assessment  for 
Infants  and  Children,  EPA  determined 
that  it  is  appropriate  to  use  for  this 
subpopulation  (Infants  and  Children) 
because  there  is  evidence  of  alteration  to 
the  development  of  the  fetal  nervous 
system  in  die  developmental  toxicity 
study  in  rats.  Oral  administration 
resulted  in  dilation  of  the  lateral 
ventricles,  dilation  of  the  third 
ventricle,  spinal  cord  agenesis,  and 
adrenal  agenesis  at  750  mg/kg/day;  and 
malformed  brain  cortex  at  250  mg/kg/ 
day  in  rats  only.  Thus,  EPA  determined 
that  potential  effects  on  functional 
development  mandate  the  use  of  this 
endpoint  for  females  of  child  bearing 
age  (Females  13+)  as  well  as  for  infants 
and  children. 

This  endpoint  is  not  applicable  for 
adult  males.  A  dose  and  endpoint  was 
not  identified  for  this  subpopulation 
since  no  toxicological  effects  applicable 
to  adult  males  and  attributable  to  a 
single  exposure  (dose)  were  observed  in 
oral  toxicity  studies  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits. 

2.  Short-  and  intermediate-term 
toxicity.  No  short-  or  intermediate-term 
inhalation  toxicity  endpoints  were 
identified.  The  Agency  selected  a  short 
term  dermal  endpoint  based  on  the 
rabbit  oral  developmental  NOAEL  of  50 
mg/kg/day  and  a  75%  dermal 
absorption  factor  instead  of  the  21-day 
dermal  study  because: 

i.  There  is  a  consistent  pattern  in  the 
fetal  effects  (decreased  mean  litter  size, 
increased  number  of  resorptions,  and 
increased  postimplantation  loss) 
observed  in  2  species  (rats  and  rabbits) 
via  the  oral  route. 

ii.  The  developmental  effects  are 
considered  acute  effects  and  thus  are 
appropriate  for  this  exposure  period  of 
concern  (i.e.,  1-7  days). 

iii.  The  reproductive/fetal  parameters 
are  not  evaluated  in  the  dermal  toxicity 
study,  and  thus  the  consequences  of 
these  effects  caiuiot  be  ascertained  for 
the  dermal  route  of  exposure. 


iv.  This  endpoint  will  provide 
adequate  protection  for  the 
subpopulation  Female  13+  (i.e., 
pregnant  workers). 

Since  an  oral  NOAEL  was  selected,  a 
dermal  absorption  factor  of  75%  should 
be  used  for  this  dermal  risk  assessment. 
The  Agency  estimated  a  dermal 
absorption  rate  of  75%  (i.e.  a 
dermal: oral  toxicity  ratio  of  75%)  based 
on  the  results  of  an  oral  developmental 
toxicity  study  and  a  21-day  dermal 
toxicity  study  in  the  same  species  (rats). 
In  the  oral  developmental  toxicity 
study,  the  maternal  NOAEL  was  250 
mg/kg/day  and  the  LOAEL  was  750  mg/ 
kg/day  based  on  decreases  in  body 
weight  gains  and  food  consumption.  In 
the  21-day  dermal  toxicity  study,  the 
systemic  toxicity  NOAEL  was  100  mg/ 
kg/day  and  the  LOAEL  was  1 ,000  mg/ 
kg/day  based  on  decreased  body  weight 
gain  in  males.  A  ratio  of  the  LOAELs 
from  the  oral  and  dermal  studies, 
indicated  an  approximate  dermal 
absorption  rate  of  75%  (oral  LOAEL  of 
750  mg/kg/day  +  dermal  LOAEL  of 
1.000  mg/kg/day  x  100  =  75%).  This 
absorption  factor  may  overestimate 
dermal  absorption  due  to  sensitivity 
differences  in  toxicity  between  the  sexes 
(the  developmental  toxicity  LOAEL  is  in 
females,  and  the  21-day  dermal  toxicity 
LOAEL  is  in  males). 

The  Agency  selected  the  intermediate- 
term  endpoint  based  on  the  chronic  dog 
NOAEL  of  10  mg/kg/day  based  on 
decreased  body  weight  gains  and 
changes  in  hematology  and  clinical 
chemistry  parameters  in  females  at  the 
LOAEL  of  40  mg/kg/day.  At  40  mg/kg/ 
day,  decreases  in  body  weight  gain  were 
seen  during  study  weeks  0-13  in  both 
sexes  with  the  decrease  being  more 
pronounced  in  males  (21%)  than 
females  (7%).  Overall  weight  gain  for 
the  entire  study  (weeks  0-52)  was  not 
significandy  affected  in  male  dogs,  but 
was  decreased  by  16%  in  female  dogs  at 
this  dose.  EPA  selected  this  dose  and 
endpoint  for  an  intermediate-term  risk 
assessment  because  the  body  weight 
anomalies,  observed  in  both  sexes 
during  various  phases  of  the  study,  meet 
the  exposure  period*of  concern  (i.e.,  1- 
week  to  several  months).  Since  an  oral 
NOAEL  was  selected,  a  dermal 
absorption  factor  of  75%  should  be  used 
for  this  dermal  risk  assessment. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  halosulfuron- 
methyl  at  0.1  mg/kg/day.  This  RfD  is 
based  on  the  chronic  dog  NOAEL  of  10 
mg/kg/day  with  decreased  body  weight 
gains  and  changes  in  clinical  chemistry 
parameters  in  females  at  the  LOAEL  of 
40  mg/kg/day. 

4.  Carcinogenicity.  There  is  no 
evidence  of  carcinogenicity  in  the 
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mouse  3r  rat.  On  September  23,  1993, 
EPA  tentatively  classified  halosulfuron- 
methyl  as  a  Group  E  chemical  based  on 
the  lacl  of  evidence  of  carcinogenicity 
in  male  and  female  mice  and  rats.  On 
Februai  y  26.  1998,  EPA  classified 
halosulruron-methyl  as  a  Not  Likely 
human  carcinogen.  There  is  an  adequate 
mutagejiicity  data  base  that  shows 
halosul  uron-methyl  is  not  mutagenic. 

C.  Expc  sures  and  Risks 

1.  Fnm  food  and  feed  uses. 
Toleran  ces  have  been  established  (40 
CFR  186.479)  for  the  residues  of  methyl 
5-[(4,6-oimethoxy-2-pyrimidinyl) 
amino]  parbonylaminosulfonyl-3-chloro- 
l-methTl-lH-pyrazole-4-  carboxylate, 
and  its  metabolites  determined  as  3- 
chloro-i-methyl-5-  sulfamoylpjTazole-4- 
carboxy  lie  acid  and  expressed  as  the 
parent  equivalents,  in  or  on  a  variety  of 
raw  agr  cultural  conunodities. 
Toleran  ces  are  established  on  meat  by 
products  of  cattle,  goats,  hogs,  horses, 
and  shesp  at  0.1  ppm.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  halosulfuron 
methyl  is  follows: 

i.  Aci  te  exposure  and  risk.  Acute 
dietary  -isk  assessments  are  performed 
for  a  foe  d-use  pesticide  if  a  toxicological 
study  h  IS  indicated  the  possibility  of  an 
effect  0!  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure. 

The  a:ute  dietary  RfD  of  0.5  mg/kg/ 
day  is  bised  on  a  developmental  (rabbit) 
NOAEL  of  50  mg/kg/day  and  an 
uncerta  nty  factor  of  100.  The  Agency 
has  determined  that  a  postnatal 
developtnental  neurotoxicity  study  in 
rats  is  r(  iquired  for  halosulfuron-methyl 
based  oi  i  the  following  weight-of-the- 
evidencB  considerations:  In  the 
developmental  toxicity  study  in  rats, 
there  wi  is  evidence  of  alterations  to  the 
develop  nient  of  the  fetal  nervous  system 
at  750  i^g/kg/day  (the  highest  dose 
tested).  Including  dilation  of  the  lateral 
ventricl  ;s  (16  fetuses/5  litters),  dilation 
of  the  tlird  ventricle  (1/1).  spinal  cord 
agenesii  (1/1),  and  adrenal  agenesis  (1/ 
1)  at  the  high  dose;  and  malformed  brain 
cortex  (  /I)  at  250  mg/kg/day.  There 
was  no  I  {valuation  of-perfused  nervous 
system  tissues,  since  acute  and 
subchrooic  neurotoxicity  studies  in  rats 
were  nojt  required.  The  primary  concern 
is  the  lack  of  information  available  in 
the  data  base  that  would  allow  the 
determipation  of  whether  functional 
deficits  would  be  observed  at  dose 
levels  b(  (low  those  which  result  in  frank 
malfom  ations  of  the  central  nervous 
system.  Thus,  Agency  criteria  require 
that  a  d(  (velopmental  neurotoxicity 
study  b<  submitted. 

The  1  Dx  factor  for  protection  of 
infants  i  nd  children  (as  required  by 


FQPA)  should  be  removed  for  the 
following  reasons:  There  was  no 
indication  of  increased  susceptibility  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  halosulfuron- 
methyl.  In  the  prenatal  developmental 
toxicity  studies  in  rats  and  rabbits  and 
the  2-generation  reproduction  study  in 
rats,  effects  in  the  offspring  were 
observed  only  at  or  above  treatment 
levels  which  resulted  in  evidence  of 
parental  toxicity. 

The  requirement  of  a  developmental 
neurotoxicity  study  in  rats  did  not 
warrant  application  of  additional  safety 
factors  because:  (a)  The  alterations 
observed  in  the  fetal  fetal  nervous 
system  occurred  in  only  one  species  (in 
rats  and  not  in  rabbits);  (b)  the  fetal 
effects  which  will  be  investigated  in  the 
required  developmental  neurotoxicity 
study  were  seen  only  at  a  dose  of  750 
mg/kg/day  which  is  close  to  the  limit- 
dose  (1.000  mg/kg/day);  (c)  there  was  no 
evidence  of  clinical  signs  of 
neurotoxicity,  brain  weight  changes,  or 
neuropathology  in  the  subchronic  or 
chronic  studies  in  rats;  (d)  the 
developmental  neurotoxicity  study  is 
required  orUy  as  confirmatory  data  to 
understand  what  the  effect  is  at  a  high 
exposure  (dose)  level;  and  (e)  exposure 
assessments  do  not  indicate  a  concern 
for  potential  risk  to  infants  and  children 
based  on  the  results  of  the  field  trial 
studies  and  the  very  low  application 
rate  (equivalent  to  0.06  lbs.  active 
ingredient  per  acre).  Detectable  residues 
are  not  expected  in  human  foods. 

A  Dietary  Exposure  Evaluation  Model 
(DEEM)  analysis  for  halosulfuron- 
methyl  was  performed  which 
incorporated  proposed  permanent 
tolerances  for  sweet  com,  popcorn,  tree 
nuts,  pistachio,  and  rice;  and  the  revised 
tolerances  for  field  com  and  grain 
sorghum.  The  analysis  evaluates 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-91  Continuing  Survey  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulates  exposure  to  the  chemical 
for  each  commodity.  Each  analysis 
assmnes  uniform  distribution  of 
halosulfuron-methyl  in  the  conmiodity 
supply.  This  Tier  1  analysis  assumed 
tolerance-level  residues  for  all 
commodities  having  halosulfuron- 
methyl  tolerances  and  100%  of  the 
associated  crops  received  halosulfuron- 
methyl  treatment.  The  Theoretical 
Maximum  Residue  Concentrations 
(TMRCs)  resulting  from  these 
assumptions  should  be  considered  a 
very  conservative  estimate  of  the 
exposure.  The  acute  dietary  TMRC  for 
the  United  States  (U.S.)  population  is 
0.000304  mg/kg/day  or  0.06%  of  the 
RfD;  0.000754  or  0.15  non-nm-sing 


infants  (less  than  1  year  old  and 
0.000250  or  0.05%  of  the  RfD  for 
females  (13-19  not  pregnant/not  nursing 
(np/nn).  Refinement  of  the  estimates 
through  the  use  of  percent-of-crop- 
treated  data  and  anticipated  residues 
will  result  in  lower  exposure  estimates. 
Even  with  these  conservative 
assiunptions,  the  risks  from  both  acute 
dietary  (food  only)  exposure  to 
halosulfuron-methyl  are  less  than  1% 
for  all  population  subgroups  listed  in 
the  DEEM  analysis.  Therefore,  the  risk 
fi-om  acute  "food  only"  exposure  is 
below  the  Agency's  level  of  concern  (i.e. 
<  100%  of  the  acute  RfD  in  the  absence 
of  additional  safety  factors,  as  is  the  case 
for  halosulfuron-methyl). 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  RfD  of  0. 1  mg/kg/day  is 
based  on  the  chronic  dog  study  with  a 
NOAEL  of  10  mg/kg/day  and  an 
uncertainty  factor  of  100.  As  discussed 
above  the  lOx  FQPA  safety  factor  was 
removed. 

A  DEEM  analysis  for  halosulfuron- 
methyl  was  performed  which 
incorporated  proposed  permanent 
tolerances  for  sweet  com,  popcorn,  tree 
nuts,  pistachio,  and  rice;  revised 
tolerances  for  field  com  and  grain 
sorghum;  and  revoked  tolerances  for 
wheat  and  soybean.  The  analysis 
evaluates  individual  food  consmnption 
as  reported  by  respondents  in  the  USDA 
1989-91  Continuing  Survey  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulates  exposure  to  the  chemical 
for  each  commodity.  Each  analysis 
assumes  uniform  distribution  of 
halosulfuron-methyl  in  the  commodity 
supply.  This  Tier  1  analysis  assumed 
tolerance-level  residues  for  all 
commodities  having  halosulfuron- 
methyl  tolerances  and  100%  of  the 
associated  crops  received  halosulfuron- 
methyl  treatment.  The  TMRCs  resulting 
from  these  assiunptions  should  be 
considered  a  very  conservative  estimate 
of  the  exposure.  The  chronic  TMRC  for 
the  U.S.  population  is  0.000102  mg/kg/ 
day  or  0.1%  of  the  RfD;  0.000158  mg/ 
kg/day  or  0.2  of  the  RfD  for  all  infants 
(less  dian  1  year  old);  0.000238  or  0.2% 
of  the  RfD  for  children  (1-6);  and 
0.000100  mg/kg/day  or  0.1%  of  the  RfD 
for  females  (13-19  years  not  pregnant  or 
nursing).  Refinement  of  the  estimates 
through  the  use  of  percent-of-crop- 
treated  data  and  anticipated  residues 
will  residt  in  lower  exposure  estimates. 
Even  with  these  conservative 
assumptions,  the  risks  from  chronic 
dietary  (food  only)  exposure  to 
halosulfuron-methyl  are  less  than  1% 
for  all  population  subgroups  listed  in 
the  DEEM  analysis.  Therefore,  the  risk 
fi-om  chronic  "food  only"  exposure  is 
below  the  Agency's  level  of  concern  (i.e. 
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<  100%  of  the  chronic  RfDs  in  the 
absence  of  additional  safety  factors,  as  is 
the  case  for  halosulfuron-methyl). 

Short-  and  intermediate-term 
exposure  and  risk.  Margins  of  exposures 
(MOEs)  can  be  calculated  for  food  as 
well  as  residential  exposures.  The  short- 
term  NOAEL  for  females  13+  and 
infants  and  children  is  50  mg/kg/day. 
Comparing  the  NOAEL  of  50  mg/kg/day 
with  the  chronic  food  exposure  from  the 
DEEM  analysis  of  0.00025  mg/kg  /day 
for  females  13+  np/nn  and  0.00075  mg/ 
kg/day  for  infants/children  results  in 
food  MOEs  of  200,000  for  females  13+ 
and  67,000  for  infant/children. 

The  intermediate-term  NOAEL  is 
based  on  the  chronic  dietary  NOAEL  of 
10  mg/kg/day.  Comparison  of  the 
NOAEL  of  10  mg/kg/day  with  the 
chronic  food  exposures  from  DEEM  of 
0.00010  for  adult  males  and  females  13+ 
np/nn  and  0.00024  mg/kg/day  for 
infants/children  result  in  food  MOEs  of 
100,000  for  aduh  males  and  females  13+ 
and  42,000  for  infants/children. 

2.  From  drinking  water.  There  are  no 
established  Maximum  Contaminant 
Levels  (MCL)  for  residues  of 
halosulfuron-methyl  in  drinking  water. 
It  is  not  listed  for  MCL  development  or 
drinking  water  monitoring  under  the 
Safe  Drinking  Water  Act  nor  is  it  a  target 
of  EPA's  National  Survey  of  Wells  for 
Pesticides.  No  health  advisory  levels  for 
halosulfuron-methyl  in  drinking  water 
have  been  established.  There  are  no 
information  of  any  halosulfuron-methyl 
detections  in  any  wells,  ponds,  lakes  or 
streams  resulting  from  its  use  in  the 
United  States.  No  monitoring  data  on 
residues  of  halosulfuron-methyl  in 
surface  and  ground  water  are  readily 
available.  EPA  used  the  SCI-GROW 
(Screening  Concentration  In  Ground 
Water)  to  estimate  residues  of 
halosulfuron-methyl  in  ground  water 
and  the  PRZM/EXAMS  II  to  estimate  the 
surface  water  concentrations.  The  SCI- 
GROW  model  is  derived  from  a 
maximum  90-day  average 
concentrations  from  monitoring  studies 
conducted  at  sites  believed  to  be 
vulnerable  to,  and  under  conditions 
likely  to  result  in  ground  water 
contamination.  Since  variations  in 
ground  water  concentrations  are 
generally  relatively  minor  over  time 
periods  of  interest,  the  concentrations 
can  be  considered  both  acute  and 
chror»ic  values. 

The  estimated  drinking  water 
environmental  concentrations  (DWEC) 
for  halosulfuron-methyl  in  ground  water 
(acute  and  chronic)  is  0.008  ngram/Liter 
(Hg/L).  The  estimated  acute  and  chronic 
DWECs  for  surface  water  are  4.3  ^g/L 
and  1.1  ng/L,  respectively.  These 
estimates  are  based  on  a  maximum 


application  rate  of  0.063  lbs.  active 
ingredient/acre  (ai/A)  which  may  be 
applied  twice  per  use  season.  Drinking 
water  levels  of  comparisons  (DWLOCs) 
for  acute,  short-term,  intermediate-term, 
and  chronic  exposure  were  calculated 
and  compared  with  DWECs.  The 
Agency's  default  body  weights  and 
consumption  values  used  to  calculate 
DWLOCs  are  70  kg/2L  for  adult  males; 
60  kg/2L  for  adult  females;  and  10  kg/ 
IL  for  children. 

i.  Acute  exposure  and  risk.  EPA  has 
calculated  a  DWLOC  for  acute  exposure 
to  halosulfuron-methyl  in  drinking 
water  for  the  relevant  population 
subgroups,  females  13+  years  of  age  and 
infants  and  children.  The  acute  DWLOC 
is  15,000  ^g/L  for  females  (13+  years 
old)  and  5,000  ng/L  for  infants  and 
children,  which  is  substantially  higher 
than  the  DWECs  for  surface  water  (4.3 
Jig/L)  and  ground  water  (0.008  ng/L). 
Acute  exposure  to  halosulfuron-methyl 
in  drinking  water  is  below  the 
calculated  drinking  water  level  of 
concern. 

ii.  Chronic  exposure  and  risk.  EPA 
has  calculated  the  DWLOCs  for  chronic 
exposure  to  halosulfuron-methyl  in 
drinking  water.  For  chronic  exposure  to 
halosulfuron-methyl  in  surface  and 
ground  water,  the  DWLOCs  are  3,500 
^g/L  for  the  U.S.  population  (48  states), 
3,000  ng/L  for  females  13+  years  and 
1,000  ng/L  for  infants/children,  which 
are  substantially  higher  than  the  chronic 
surface  water  DWEC  of  1.1  ^g/L  and  the 
ground  water  DWEC  of  0.008  |ig/L. 
Chronic  exposiu-e  to  halosulfuron- 
methyl  in  drinking  water  is  below  the 
calculated  drinking  water  level  of 
concern. 

iii.  Short-term  and  intermediate-term 
exposure  and  risk.  The  short-term 
DWLOCs  calculated  for  drinking  water 
are  10,000  ng/L  for  females  13+  and 
3,700  ^lg/L  for  infants  and  children.  The 
intermediate  term  DWLOCs  calculated 
for  drinking  water  are  590  (ig/L  for  adult 
males;  57  ng/L  for  females  (13+  np/nn) 
and  160  ^.g/L  for  infants  and  children. 
Intermediate-term  DWLOCs  are 
substantially  higher  than  the  DWEC  for 
chronic  surface  water  (1.1  ^g/L).  Short- 
term  DWLOCs  substantially  higher  than 
the  DWEC  for  acute  surface  water  (4.3 
Mg/L.  Short-  and  intermediate-  term 
exposures  are  below  the  calculated 
drinking  water  levels  of  concern. 
3.  From  non-dietary  exposure. 
Halosulfuron-methyl  is  currently 
registered  for  use  on  the  following 
residential  non-food  sites:  commercial 
and  residential  turf  and  on  other  non- 
crop  sites  including  airports,  cemeteries, 
fallow  areas,  golf  courses,  landscaped 
areas,  public  recreation  areas, 
residential  property,  road  sides,  school 


grounds,  sod  or  turf  seed  farms,  sports 
fields,  landscaped  areas,  with 
established  woody  ornamentals  and 
other  similar  use  sites.  For  residential 
handlers  and  postapplication  activities, 
short-  to  intermediate-term  exposures 
may  occur.  Chronic  exposures  (6  or 
more  months  of  continuous  exposure) 
are  not  expected. 

i.  Acute  exposure  and  risk.  There  is  a 
potential  for  exposure  to  halosulfuron- 
methyl  by  homeowTier  mixer/loaders. 
However,  since  endpoints  for  acute 
dermal  or  inhalation  were  not 
identified,  the  use  on  residential  non- 
food sites  is  not  expected  to  pose  an 
unacceptable  acute  risk. 

ii.  Chronic  exposure  and  risk.  Chronic 
exposures  for  residential  use  are  not 
expected.  A  chronic  non-dietary 
endpoint  was  not  identified,  therefore 
the  use  on  residential  non-food  sites  is 
not  expected  to  pose  an  unacceptable 
chronic  risk. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  There  is  a  potendal 
for  short-term  and  intermediate-term 
dermal  exposure  to  residential  handlers. 
Chemical  specific  or  site  specific  data 
are  not  available  to  assess  residential 
exposure  to  residues  of  halosulfuron- 
methyl  on  turf,  therefore,  the  DRAFT 
Standard  Operating  Procedures  (SOP) 
for  Residential  Exposure  Assessments 
were  employed  to  assess  the  following 
postapplication  exposure  scenarios:  (a) 
dermal  exposure  from  pesticide  residues 
on  turf;  (b)  children's  incidental 
nondietary  ingestion  of  pesticide 
residues  on  residential  lawn  from  hand- 
to-mouth  transfer;  and  (c)  children's 
ingestion  of  pesticide-treated  turfgrass. 

For  residential  handlers  the  default 
assumptions  for  area  treated  and 
exposure  duration  time  were  selected 
from  the  DRAFT  SOP  for  Residential 
Exposure  Assessments  (December  18, 
1997).  The  SOP  does  not  list  a  mixer/ 
loader/applicator  scenario  for  dry 
flowable  (water-dispersible  granule). 
Therefore,  the  unit  exposure  for  "garden 
hose  end  sprayer/liquid/open  pour 
(MLAP)"  was  selected  as  a  default 
value.  Based  on  Pesticide  Handlers 
Exposure  Data  (PHED),  a  liquid 
formulation  is  believed  to  have  a  higher 
dermal  exposure  potential  than  a  dry 
flowable.  Default  assumptions  were 
used  with  the  maximum  application 
rate  on  the  label  to  estimate  residential 
handler  exposure  to  halosulfuron- 
methyl.  According  to  Table  A-1  of  the 
SOPs  for  Residential  Exposure 
Assessments,  the  method  used  for 
estimating  residential  applicator 
exposure  is  believed  to  produce  a 
central  tendency  to  high-end  estimate  of 
exposure. 
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The  short-tenn  dermal  MOE  for 
reside  ntial  handlers  (60  kg  adult)  is 
4.200.  This  MOE  is  greater  than  100  and 
theref  )re  does  not  exceed  HP  As  level  of 
concei  n. 

For  adult  and  children 
posta{  plication  scenarios  the  default 
assum  ptions,  such  as  dermal  transfer 
coeffioient,  exposure  time,  hand  surface 
area,  ingestion  frequency,  residue 
dissipiition,  and  ingestion  rates,  were 
selected  from  the  DRAFT  SOPs  for 
Residential  Exposure  Assessments 
(Deceiiber  18,  1997).  The  dislodgeable 
foliar  residue  value  used  for 
intermediate  exposure  estimates  was 
based  an  the  average  of  the  first  10-days 
(20%  I  or  fraction  of  ai  retained  on  the 
foliage  and  10%  for  fraction  of  residue 
that  dissipates  daily).  Default 
assum  ptions  were  used  with  the 
maxin  um  application  rate  on  the  label 
to  esti  nate  postapplication  exposure  to 
childrm  and  adults  from  treated  lawns. 
Accon  ling  to  Table  A-l  of  the  SOP's  for 
Residential  Exposure  Assessments,  the 
metho  i  used  for  estimating 
postapplication  exposure  is  believed  to 
produi  :e  a  high-end  estimate  of 
exposi  ire. 

The  short-term  dermal  exposure  and 
risk  frim  treated  lawn  MOEs  for  adult 
female,  adult  males,  and  children  are 
330,  3!>0,  and  420,  respectively.  The 
interm  ediate-term  dermal  MOEs  for 
adult  lemedes,  adult  males,  and  children 
are  100,  120,  and  130,  respectively.  Both 
short  i  nd  intermediate-term  dermal 
MOEs  are  100  or  greater,  and  therefore 
do  not  exceed  EPA's  level  of  concern. 

The  short-  and  intermediate-term  oral 
exposure  and  risk  for  hand  to  mouth 
transfer  MOEs  for  children  are  4,900 
and  1,  >00,  respectively.  Both  short  and 
intennediate-term  oral  MOEs  are  greater 
than  ibO,  and  therefore  do  not  exceed 
EPA's  level  of  concern. 

The  short-  and  intermediate-term  oral 
exposi  ire  and  risk  incidental  ingestion 
MOEs  for  children  are  210,000  and 
66,00C,  respectively.  Both  short  and 
intermediate  MOEs  are  greater  than  100, 
and  th  srefore  do  not  exceed  EPAs  level 
of  concern. 

4.  C  imulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Sectiai  408(b)(2){D)(v)  requires  that, 
when  I  :onsidering  whether  to  establish, 
modif] ',  or  revoke  a  tolerance,  the 
Agenc  /  consider  "available 
infom  ation"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residu  3S  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
availal  tie  data  to  determine  whether 
halosiilfuron-methyl  has  a  common 
mecha  oism  of  toxicity  with  other 
substa  aces  or  how  to  include  this 


pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  halosulfuron- 
methyl  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  halosulfuron-methyl  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Acute  aggregate  risk 
includes  exposure  form  food  +  water. 
The  risk  from  acute  "food  only" 
exposure  is  less  than  1%  of  the  RfD  for 
all  population  subgroups  which  is  less 
than  the  Agency's  level  of  concern 
(100%  of  the  RfD).  The  lowest  DWLOC 
calculated  was  5,000  |ig/L  for  infants/ 
children.  The  DWLOC  calculated  for 
females  (13+  np/nn)  was  15,000  |ig/L. 
Both  of  these  levels  are  higher  than  the 
DWLOC  for  acute  surface  water  (4.3  |ig/ 
L)  and  groimd  water  (0.008  |ig/L). 
Therefore,  the  risk  from  aggregate 
exposure  to  halosulfuron-methyl  does 
not  exceed  EPAs  level  of  concern. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  halosulfuron-methyl  from 
food  will  utilize  0.1%  of  the  RfD  for  the 
U.S.  population.  The  ma^or  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  (1-6)  which 
utilizes  0.2%  of  the  RfD  as  discussed 
below.  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
halosulfuron-methyl  in  drinking  water 
and  from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
halosulfuron-methyl  residues. 

3.  Short-  and  intermediate-term 
exposure  and  risk.  Short-  and 
intermediate-term  aggregate  exposure 
takes  into  account  chronic  dietary  food 
and  water  (considered  to  be  a 
background  exposure  level)  plus  short- 
term  and  intermediate-term  residential 


exposure.  For  halosulfuron-methyl,  EPA 
has  determined  that  it  is  appropriate  to 
aggregate  exposure  via  the  oral  route 
(from  food  and  water)  with  those  via 
oral  and  dermal  routes  from  residential 
uses.  The  MOEs  can  be  calculated  for 
dietary  as  well  as  residential  exposures. 
However,  there  are  no  drinking  water 
estimates  (only  estimates  of  surface 
water).  Assuming  a  minimum  Aggregate 
MOE  of  100,  short-term  DWLOC  was 
calculated.  MOEs  for  "food  only"  and 
residential  exposures  are  200,000  and 
310  for  females  13+.  The  short-term 
DWLOC  for  females  13+  years  is  10,000 
jig/L.  Short-term  aggregate  DWLOCs  are 
substantially  higher  than  the  DWEC  for 
acute  siu-face  water  (4.3  ng/L).  The  food 
and  residential  (oral  and  dermal)  MOEs 
are  well  above  the  acceptable  short-term 
aggregate  MOE  of  100.  "Therefore,  short- 
term  aggregate  risk  does  not  exceed 
EPA's  level  of  concern.  These  estimates 
of  food  and  residential  exposiu-e  are 
considered  to  be  somewhat 
conservative. 

Intermediate-term  aggregate  exposure 
takes  into  account  chronic  dietary  food 
and  water  (considered  to  be  a 
background  exposure  level)  plus 
intermediate-term  residential  uses.  The 
MOEs  for  "food  only"  and  residential 
exposures  are  100,000  and  120  for  adult 
males,  100,000  and  102  for  females  13+. 
The  intermediate- term  DWLOCs  are  590 
jig/L  and  57  ng/L,  respectively  for  adult 
males  and  females  13+  years. 
Intermediate-term  DWLOCs  are 
substantially  higher  than  the  DWEC  for 
chronic  surface  water  (1.1  |ig/L).  The 
MOEs  for  food  only  and  residential 
exposure  (dermal)  are  higher  than  100. 
Therefore,  intermediate-term  aggregate 
risk  does  not  exceed  EPA's  level  of 
concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  EPA  has  classified 
halosulfuron-methyl  as  a  "not  likely" 
carcinogen  (no  evidence  of 
carcinogenicity  to  humans)  based  on  the 
lack  of  evidence  of  carcinogenicity  in 
mice  and  rats  and  therefore  has  a 
reasonable  certainty  that  no  harm  will 
result  from  exposure  to  residues  of 
halosulfuron-methyl . 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  halosulfuron-methyl 
residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
halosulfuron-methyl,  EPA  considered 
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data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
infonnation  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
emimals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/xmcertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Pre-  and  postnatal  sensitivity. 
Based  on  the  developmental  and 
reproductive  toxicity  studies,  there  is  no 
indication  of  increased  sensitivity  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  halosulfuron- 
methyl.  In  these  studies,  the  effects  in 
the  fetuses/offspring  was  observed  only 
at  or  above  treatment  levels  which 
resulted  in  evidence  of  parental  toxicity. 

The  EPA  determined  that  a  postnatal 
developmental  neurotoxicity  study  in 
rats  is  required  based  on  the  following 
weight-of-evidence  considerations:  (a) 
In  the  developmental  toxicity  study  in 
rats,  there  was  evidence  of  alterations  to 
the  development  of  the  fetal  nervous 
system  at  750  mg/kg/day  (highest  dose 
tested)  including  dilation  of  the  lateral 
ventricles  (16  fetuses/5  litters),  dilation 
of  the  third  ventricle  (1/1),  spinal  cord 
agenesis  (1/1)  and  adrenal  agenesis  (1/ 
1)  at  the  high  dose;  and  malformed  brain 
cortex  (1/1)  at  250  mg/kg/day;  (b)  There 
was  no  evaluation  of  perfused  nervous 
system  tissues,  since  acute  and 
subchronic  neurotoxicity  studies  in  rats 
were  not  required.  The  primary  concern 
is  the  lack  of  information  in  the  data 
base  that  would  allow  the  determination 


of  whether  functional  deficits  would  be 
observed  at  dose  levels  below  those 
which  result  in  frank  malformations  of 
the  central  nervous  system. 

iii.  Conclusion.  Except  for  the 
pending  requirements  for  a 
developmental  neurotoxicity  "tudy.  the 
toxicity  data  base  is  complete  for 
halosulfuron-methyl  and  exposure  data 
is  complete  or  is  estimated  based  on 
data  that  reasonably  accounts  for 
potential  exposures.  EPA  concludes, 
based  on  reliable  data,  that  use  of  the 
standard  margin  of  safety  will  be  safe  for 
infants  and  children  without  the 
addition  of  another  tenfold  factor.  The 
requirement  of  a  developmental 
neurotoxicity  study  in  rats  did  not 
warrant  application  of  additional  safety 
factor  because:  (a)  the  alterations 
observed  in  the  fetal  nervous  system 
occurred  in  only  one  species  (in  rats  and 
not  in  rabbits);  (b)  the  fetal  effects  which 
will  be  investigated  in  the  required 
developmental  neurotoxicity  study  were 
seen  only  at  a  dose  of  750  mg/kg/day 
which  is  close  to  the  limit-dose  (1,000 
mg/kg/day);  (c)  there  was  no  evidence  of 
clinical  signs  of  neurotoxicity,  brain 
weight  changes,  or  neuropathology  in 
the  subchronic  or  chronic  studies  in 
rats;  (d)  the  developmental 
neurotoxicity  study  is  required  only  as 
confirmatory  data  to  imderstand  what 
the  effect  is  at  a  high  exposure  (dose) 
level;  and  (e)  exposure  assessments  do 
not  indicate  a  concern  for  potential  risk 
to  infants  and  children  based  on  the 
results  of  the  field  trial  studies  and  the 
very  low  application  rat  (0.06  lbs  ai/A). 
Detectable  residues  are  not  expected  in 
human  foods. 

2.  Acute  risk.  The  acute  dietary  RfD 
was  determined  to  be  0.5  mg/kg/day 
based  on  the  NOAEL  from  the 
developmental  rabbit  study  (50  mg/kg/ 
day)  and  a  safety  factor  of  100.  Based  on 
the  high-end  exposures,  the  percent  of 
the  RfD  occupied  for  the  U.S. 
population  was  0.06%,  0.15%  for  non- 
nursing  infants  (<1  year  old)  and  0.05% 
females  13+  years  old.  The  subgroup 
with  the  highest  exposure  was  the  non- 
nursing  infants  (<1  year  old).  The 
drinking  water  level  of  comparison 
(DWLOC)  for  acute  exposure  to 
halosulfuron-methyl  residues  for 
infants/children  is  5,000  ng/L.  The 
maximum  concentration  of 
halosulfuron-methyl  in  drinking  water 
(4.3  ng/L)  is  less  than  EPA's  level  of 
comparison  for  halosulfuron-methyl  in 
drinking  water  as  a  contribution  to  acute 
aggregate  exposure.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
the  potential  risk  from  aggregate  acute 
exposure  (food  and  water)  would  not 
exceed  the  Agency's  level  of  concern. 


3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  halosulfuron-methyl  from  food  will 
utilize  0.2%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
halosulfuron-methyl  in  drinking  water 
and  from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

4.  Short-  or  intermediate-term  risk.  An 
aggregate  exposure  estimate  and  risk 
assessment  was  calculated  for 
postapplication  exposure  to 
halosulfuron  from  treated  lawns.  Short- 
term  MOEs  for  food,  residential  oral, 
and  residential  dermal  are  67,000, 
5.000,  and  420  respectively,  for  infants 
and  children.  The  intermediate-term 
MOEs  for  food,  residential  oral,  and 
residential  dermal  are  42,000,  1,500, 
and  130,  respectively  for  infants  and 
children.  The  short  and  intermediate- 
term  DWLOCs  for  infants  and  children 
were  3,700  and  160  mg/L,  respectively. 
The  short  and  intermediate  DWLOCs  are 
substantially  higher  than  the  DWECs  for 
acute  surface  water  (4.3  ^g/L)  and 
chronic  surface  vtrater  (1.1  ^g/L).  The 
food  and  residential  MOEs  are  above  the 
acceptable  aggregate  MOE  of  100. 
Therefore,  short-and  intermediate-term 
aggregate  risk  does  not  exceed  EPAs 
level  of  concerns  for  infants  and 
children. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
halosulfuron-methyl  residues. 

ni.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

Plant  metabolism  studies  have  been 
submitted  and  reviewed  for  com, 
sugarcane,  and  soybean.  These  studies 
show  that  the  primary  residue  resulting 
from  preemergence  applications  is  3- 
chlorosulfonamide  acid.  With 
postemergence  application,  the  major 
residue  is  parent  halosulfuron-methyl, 
except  in  corn,  in  which  3- 
chlorosulfonamide  acid  predominates. 
Inadvertent  residues  in  rotational  crops 
are  cdso  primarily  3-chlorosulfonamide 
acid.  However,  3-chIorosulfonamide 
acid  is  not  of  toxicological  concern  and 
the  residue  to  be  regulated  in  plants  is 
halosulfuron-methyl  per  se,  as 


2544f  Federal  Register /Vol.  64,  No.  91 /Wednesday.  May  12,  1999 /Rules  and  Regulations 


detenr  ined  by  the  HED  Metabolism 
Coram  ttee. 

Goal  and  hen  metabolism  studies  on 
halosiafuron-methyl  have  been  accepted 
by  EPA.  As  with  plants,  the  residue  of 
concern  in  animaJs  is  halosulfuron- 
methyj  per  se.  The  current  Agency- 
approved  method  for  enforcement  of 
tolerarices  for  halosulfuron-methyl  in 
animal  commodities  is  based  on 
analysis  of  Ae  chlorosulfonamide  half 
of  the  halosulfuron-methyl  molecule; 
thus,  ij  quantitates  residues  of  parent 
halosulfuron-methyl  as  well  as  those 
metabolites  containing  the 
chlorofulfonamide  acid  moiety  (i.e.,  it  is 
not  specific  to  halosulfuron-methyl  per 
requested  uses  are  not  expected 
base  the  residues  in  animal 
fdities  above  those  already 
Bd  by  40  CFR  180.479.  Animal 
ces  will  still  be  expressed  as 

ron-methyl  and  its  metabolites 
iined  as  3-chlorsulfonic  acid, 
expressed  as  parent  equivalent. 

B.  Analytical  Enforcement  Methodology 

Adequate  analytical  methodology  (gas 
chromatography  with  electron  capture 
detectijon)  is  available  for  enforcement 
of  tole^ces  for  halosulfuron-methyl  in 
animal  commodities.  Adequate 
analytical  methology  (gas 
chromitography/thermionic  specific  is 
available  for  enforcement  of  tolerances 
for  halpsulfuron  in  plant  commodities. 

Adeeuate  enforcement  methodology 
(gas  cln'omatography)  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Calvin 
Furlov|,  FIRIB,  IRSD  (7502C),  Office  of 
Pesticipe  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washihgton,  DC  20460.  Office  location 
and  telephone  number:  Rm  lOlFF,  CM 
#2,  19il  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5229. 

C.  Magnitude  of  Residues 

The  available  crop  field  trial  data 
suppoi  t  the  establishment  of  tolerances 
for  resi  dues  of  the  herbicide 
halosulfuron-methyl,  [methyl  5-((  4,6- 
dimetl  oxy-2-pyrimidinyl)  amino] 
carbon  ylaminosulfonyl-3-chloro-l- 
methyl-lH-pyrazole-4-carboxylate]  in  or 
on  the  raw  agricultural  commodities 
almonl,  hull  at  0.2  part  per  million 
(ppm);  com,  field,  fodder  at  0.8  ppm; 
com,  f  eld,  forage  at  0.2  ppm;  com, 
field,  grain  at  0.05  ppm;  com,  pop, 
foddenat  0.8  ppm;  com,  pop,  grain  at 
0.05  ppm;  com,  sweet,  fodder,  at  0.8 
ppm;  ( om,  sweet  forage  at  0.2  ppm; 
com,  aweet,  kemel  +  cob  with  husks 
removsd  at  0.05  ppm;  cotton,  gin  by 
products  at  0.05  ppm;  cotton, 
undelinted  seed  at  0.05  ppm;  pistachio, 
nutme  it  at  0.05  ppm  rice,  grain  at  0.05 


ppm,  rice,  straw  at  0.2  ppm;  sorghum, 
grain,  fodder/stover  at  0.1  ppm 
sorghum,  grain,  forage  at  0.05  ppm, 
sorghum,  grain,  grain  at  0.05  ppm; 
sugarcane,  cane  at  0.05  ppm;  and  tree 
nuts  (crop  group  14),  nutmeat  at  0.05 
ppm. 

The  available  crop  residue  data  also 
support  the  deletion  of  the  current 
established  tolerances  for  soybean, 
forage  at  0.5  ppm;  soybean,  hay  at  0.5 
ppm;  soybean,  seed  at  0.5  ppm  wheat, 
forage  at  0.1  ppm;  wheat,  grain  at  0.1 
ppm;  and  wheat,  straw  at  0.2  ppm. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs  )  established  for  halosulfuron- 
methyl,  therefore  harmonization  is  not 
an  issue. 

E.  Rotational  Crop  Restrictions 

Tolerances  were  previously 
established  for  inadvertent  residues  in 
rotational  crops.  These  tolerances  were 
based  on  residues  of  3- 
chlorosulfonamide  acid  which  is  not  of 
toxicological  concern  and  is  no  longer 
being  regulated  by  EPA  in  plant 
commodities.  Therefore,  rotational  crop 
tolerances  are  not  necessary  and  are 
being  deleted  by  this  rule. 

IV.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  methyl  5-[{4,6- 
dimethoxy-2-pyrimidinyl)amino] 
carbonylaminosulfonyl-3-chloro-l- 
methyl-lH-pyrazole-4-carboxylate  in 
almond,  hulls  at  0.2  ppm;  com,  field, 
fodder  at  0.8  ppm;  com,  field,  forage  at 
0.2  ppm;  com,  field,  grain  at  0.05  ppm; 
com,  pop,  fodder  at  0.8  ppm,  com,  pop, 
grain  at  0.05  ppm;  com,  sweet,  fodder/ 
stover  at  0.8  ppm;  com,  sweet,  forage  at 
0.2  ppm;  com,  sweet,  kemel  +  cob  with 
husks  removed  at  0.05  ppm;  cotton,  gin 
by-products  at  0.05  ppm;  cotton, 
undelinted  seed  at  0.05  ppm;  pistachio, 
nutmeat  at  0.05  ppm;  rice,  grain  at  0.05 
ppm;  rice,  straw  at  0.2  ppm;  sorghum, 
grain,  fodder/stover  at  0.1  ppm; 
sorghum;  grain,  forage  at  0.05  ppm 
sorghum,  grain,  grain  at  0.05  ppm; 
sugarcane,  cane  at  0.05  and  tree  nuts 
(crop  group  14),  nutmeat  at  0.05  ppm. 

These  entries  for  com,  field,  fodder, 
com,  field,  forage;  corn,  field,  grain; 
sorghum,  grain,  fodder/stover;  sorghum, 
grain,  forage;  and  sorghum,  grain,  grain 
will  replace  current  entries  for  these 
commodities. 

Established  tolerances  for  indirect  or 
inadvertent  residues  of  the  herbicide 
halosulfuron-methyl  5-[(4,6-dimethoxy- 
2-pyrimidinyl)aminol 
carbonylaminosulfonyl-3-chloro-l- 
methyl-lH-pyrazole-  4-carboxylate,  and 


its  metabolites  determined  as  the  3- 
chloro-l-methyl-5-sulfamoylpyrazole-4- 
carboxylic  acid  and  expressed  as  parent 
equivalents  in  on  the  following  raw 
agricultural  commodities  when  present 
to  growing  crops:  soybean,  forage  at  0.05 
ppm;  soybean,  hay  at  0.5  ppm;  soybean, 
seed  at  0.5  ppm;  wheat,  forage  at  0.1 
ppm  wheat,  grain  at  0.1  ppm,  and 
wheat,  straw  at  0.1  ppm  cire  being 
deleted. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  imtil  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procediu'al  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  12,  1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  ADDRESSES  section  (40  CFR 
178.20).  A  copy  of  the  objections  and/ 
or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-5697,  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollies,  Information  Resources  and 
Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 
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If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300854]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoiu-ces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 


into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes,  modifies, 
and  revokes  tolerances  under  section 
408(d)  of  the  FFDCA  in  response  to  a 
petition  submitted  to  the  Agency.  The 
Office  of  Management  and  Budget 
(OMB)  has  determined  that  tolerance 
actions,  in  general,  are  "not  significant" 
unless  the  action  involves  the 
revocation  of  a  tolerance  that  may  result 
in  a  substatial  adverse  and  material 
affect  on  the  economy.  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(P.A.),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established, 
modified  or  revoked  on  the  basis  of  a 
petition  under  FFDCA  section  408(d), 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
^  Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 


Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entiUed  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  luiless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
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Indiar  tribal  governments.  This  action 
does  not  involve  or  impose  any 

lents  that  affect  Indian  tribes. 
Accorjlingly,  the  requirements  of 

1  3ft))  of  Executive  Order  13084 

apply  to  this  rule. 


Vni.  i  ubmission  to  Congress  and  the 
Compi  roller  General 

The 
U.S.C. 
B 
Faimdss 


that 
AgencK' 

i;, 
cf1 


Congressional  Review  Act,  5 
801  et  seq.,  as  added  by  the  Small 
usin^ss  Regxdatory  Enforcement 

Act  of  1996,  generally  provides 
before  a  rule  may  take  effect,  the 
promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
the  rule,  to  each  House  of  the 
and  the  Comptroller  General  of 
Uilited  States.  EPA  will  submit  a 
containing  this  rule  and  other 
equirjd  information  to  the  U.S.  Senate, 
5.  House  of  Representatives  and 
Cg  mptroller  General  of  the  United 

rior  to  publication  of  the  rule  in 
Federal  Register.  This  rule  is  not  a 
rule"  as  defined  by  5  U.S.C. 


;r(  !ss 


copy 

Cong: 

the 

report 

r 

theU. 

the 

States  jp 

the 


ma)0 ' 
804(2) 

List  of  Subjects  in  40  CFR  Part  180 

Env  ronmeutal  protection, 
Admii  listrative  practice  and  procedure, 
Agrici  Itural  commodities.  Pesticides 

,  Reporting  and  recordkeeping 


pdsts. 


and 
requirfements 

Date  1:  April  29, 1999. 

James  ones, 

DirecU  r,  Registration  Division,  Office  of 
Pesticii  ie  Programs. 

The  efore,  40  CFR  chapter  I  is 
amen(  ed  as  follows: 


PART  180— {AMENDED] 

1.  T  le  authority  citation  for  part  180 
contir  ues  to  read  as  follows: 

Autliority:  21  U.S.C.  321(q),  346a  and  371. 

2.  S  sction  180.479,  is  revised  to  read 
as  foil  3ws: 

§  1 80.479    Halosulf uron;  tolerances  for 
residu(  )s. 


(^r 


(a) 
establ 


2- 

carbo 

meth\fl 

its 

1-me 


Cattle, 


meral.  (1)  Tolerances  are 
shed  for  residues  of  the  herbicide 
halosiilfuron,  methyl  5-[(4,6-dimethoxy- 
pyri  midinyl)  amino] 

iylaminosulfonyl-3-chloro-l- 
-lH-pyrazole-4-carboxylate,  and 
metabolites  determined  as  3-chloro- 
t  iyl-5-sulfamoylpyrazole-4- 
carbo]  ylic  acid  and  expressed  as  parent 
equivi  jents,  in  or  on  the  raw 
agricu  Ituxal  commodities  listed  below. 


Cc  mmodity 


Parts  per  million 


mybp 


0.1 


1 

Commodity 

Parts  per  million 

Goats,  mbyp  

Hogs,  mbyp  

0.1 
0.1 

Horses,  mbyp  

Sheep,  mbyp  

0.1 
0.1 

(2)  Tolerances  are  established  for 
residues  of  the  herbicide  halosulfuron- 
methyl,  methyl  5-[(4,6-dimethoxy-2- 
pyrimidinyl) 

aminolcarbonylaminosulfonyl-3-chloro- 
1-methyl-l/f-pyrazole-  4-carboxylate,  in 
or  on  the  raw  agricultural  commodities 
listed  below. 


Commodity 

Parts  per  million 

Almond,  hulls  

0.2 

Com,  field,  fodder 

0.8 

Com,  field,  forage 

0.2 

Com,  field,  grain  ... 

0.05 

Com,  pop,  fodder 

0.8 

Corn,  pop,  grain  .... 

0.05 

Com,  sweet,  fod- 

der/stover   

0.8 

Corn,  sweet,  for- 

age   

0.2 

Com,  sweet,  kernel 

+  cob  with  husks 

removed  

0,05 

Cotton,  gin  by: 

products  

0.05 

Cotton,  undelinted 

seed  

0.05 

Pistachio,  nutmeat 

0.05 

Rice,  grain  

0.05 

Rice,  straw 

0.2 

Sorghum,  grain. 

fodder/stover  

0.1 

Sorghum,  grain, 

forage  

0.05 

Sorghum,  grain. 

gram  

0.05 

Sugarcane,  cane  .. 

0.05 

Tree  nuts  (crop 

group  14), 

nutmeat  

0.05 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  99-11835  Filed  5-11-99;  8:45  am] 
BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180     . 

[OPP-300840;  FRL-6074-21 

RIN  2070-AB78 

Azoxystrobin;  Extension  of  Tolerance 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  combined 
residues  of  the  fungicide  azoxystrobin 
and  its  metabolites  in  or  on  watercress 
at  1.0  part  per  million  (ppm)  for  an 
additional  18-month  period.  This 
tolerance  will  expire  and  is  revoked  on 
October  30,  2000.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
watercress.  Section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18. 
DATES:  This  regulation  becomes 
effective  May  12, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  July  12,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300840], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washiiagton,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
'  Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300840],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  2,  CM 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 
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A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronic€illy  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300840J. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jacqueline  E.  Gwaltney, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  278,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arhngton,  VA,  (703)  305-6792, 
Gwaltney.Jackie@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  May  12,  1998  (63  FR 
26089)  (FRL-5787-8),  which  announced 
that  on  its  own  initiative  imder  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e)  and  (1)(6),  as  amended  by  the 
Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  it  established 
a  time-limited  tolerance  for  the 
combined  residues  of  azoxystrobin  and 
its  metabolites  in  or  on  watercress  at  1.0 
ppm,  with  an  expiration  date  of  June  30, 
1999.  EPA  established  the  tolerance 
because  section  408(1){6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  azoxystrobin  on  watercress  for 
this  years  growing  season  because  for 
watercress,  copper  hydroxide  is  the  only 
material  registered  for  control  of 
Cercospora  leaf  spot  disease.  Several 
applications  of  copper  hydroxide  are 
required  per  season  for  adequate 
control.  Although  copper  hydroxide  is 
still  effective  at  controlling  Cercospora 
leaf  spot  disease,  due  to  the  many 


required  applications,  levels  of  copper 
in  soil  and  watercress  plants  have 
reached  phytotoxic  levels.  As  a 
consequence,  in  areas  where  watercress 
has  been  grown  for  several  years,  yield 
has  been  significantly  reduced.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions 
exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  azoxystrobin  on 
watercress  for  control  of  cercospora  leaf 
spot  disease  in  watercress. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  azoxystrobin  in 
or  on  watercress.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  May  12,  1998  (63  FR  26089)  (FRL- 
5787-8).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  18-month 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  October  30,  2000,  imder  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  watercress  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occmred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regiilation  issued  by  EPA  as  was 
provided  in  the  old  section  408  and  in 
section  409.  However,  the  period  for 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 


Any  person  may,  by  July  12,  1999.  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  secUon  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  nmnber,  and 
e-mail  address:  Rm.  239,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA, 
(703)  305-5697,  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollins,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  bearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  cormection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
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n.  Put  lie  Record  and  Electronic 
Subnii  ssions 

EPA  has  established  a  record  for  this 
regula  ion  under  docket  control  number 
[OPP- 300840]  (including  any  comments 
and  d<  ta  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
coram  mts,  which  does  not  include  any 
infom  ation  claimed  as  CBI.  is  available 
inspection  from  8:30  a.m.  to  4  p.m., 
through  Friday,  excluding  legal 
s.  The  public  record  is  located  in 
of  the  Public  Information  and 
Integrity  Branch,  Information 
Resources  and  Services  Division 
(75020).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2,  19  >1  Jefferson  Davis  Hw^y., 
Arling  ton,  VA. 

Obj(  ctions  and  hearing  requests  may 
be  sen  t  by  e-mail  directly  to  EPA  at: 
opp-  locket@epa.gov. 

E-m  iiled  objections  and  hearing 
reques  ts  must  be  submitted  as  an  ASCII 
file  av  aiding  the  use  of  special 
charac  ters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
descri  )ed  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearir  g  requests  received  electronically 
into  p:  inted,  paper  form  as  they  are 
receiv  3d  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
incluc  e  all  comments  submitted  directly 
in  wri  ing.  The  official  record  is  the 
paper  jrecord  maintained  at  the  Virginia 
addreis  in  "ADDRESSES"  at  the 
beginming  of  this  document. 

ni.  Rqgulatory  Assessment 
Requirements 

A.  Cei  tain  Acts  and  Executive  Orders 

This 
under 
Office 
(OMB 
actionjs 
Order 
Plann  Ing 
Octob  3r 
not  cc  atain 
subje<  t 
Paper  vork 
U.S.C 

enfordeable 
unfunded 
Title 
Reforii 


final  rule  establishes  a  tolerance 
section  408  of  the  FFDCA.  The 
of  Management  and  Budget 
I  has  exempted  these  types  of 

from  review  under  Executive 
12866,  entitled  Regulatory 
and  Review  (58  PR  51735, 
4,  1993).  This  final  rule  does 

any  information  collections 
to  OMB  approval  under  the 
Reduction  Act  (PRA),  44 
3501  et  seq.,  or  impose  any 
duty  or  contain  any 
mandate  as  described  under 
of  the  Unfunded  Mandates 
Act  of  1995  (UMRA)  (Pub.  L. 


104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA,  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  goverrmient  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  riile 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 


Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3fb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Envirormiental  protection, 
Administrative  practice  and  procedure, 
Agricultxiral  conunodities.  Pesticides 
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and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  30.  1999. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

§180.507    [Amended] 

2.  In  §  180.507,  the  table  to  paragraph 
(b)  by  revising  the  date  for  the 
commodity  watercress,  "6/30/99"  to 
read  "10/30/00". 

[FR  Doc.  99-11834  Filed  5-11-99;  8:45  am] 

BILLING  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300857;  FRL-6079-5] 
RIN  2070-AB78 

Dimethomorph,  (E,Z)  4-[3-(4- 
chlorophenyl)-3-(3,4- 
dimethoxyphenyl)-1  -oxo-2- 
propenyljmorpholine;  Pesticide 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
permanent  tolerance  for  the  residues  of 
dimethomorph,  {E,Z)  4-[3-{4- 
chlorophenyl)-3-(3,4-dimethoxyphenyl)- 
l-oxo-2-propenyl]morpholine  in  or  on 
potatoes,  wet  peel  and  time-limited 
tolerances  for  the  indirect  or  inadvertent 
residues  of  dimethomorph,  {E,Z)  4-[3-{4- 
chlorophenyl)-3-(3,4-dimethoxyphenyl)- 
l-oxo-2-propenyllmorpholine  in  or  on 
the  cereal  grains  group  for  fol2er, 
forage,  grain,  hay  and  straw.  American 
Cyanamid  Company  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  May 
12,  1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  12,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300857J, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 


Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300857],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300857]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  249,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  703-308-9354. 
waller .  mary@epa.gov . 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Registers  of  March  26,  1997  (62 
FR  14418)  (FRI^5594-7)  and  of  March 
10,  1999  (64  FR  11874)  (FRL-6063-3), 
EPA  issued  notices  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Pub.  L. 
104-170)  announcing  the  filing  of  a 
pesticide  petition  (PP)  for  tolerance  by 
American  Cyanamid  Company,  P.O.  Box 
400,  Princeton,  NJ  08543-0400.  These 
notices  included  a  summary  of  the 
petition  prepared  by  American 


Cyanamid  Company,  the  registrant. 
There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

The  petition  requested  that  40  CFR 
180.493  be  amended  by  establishing  a 
tolerance  for  residues  of  the  fungicide 
dimethomorph,  (E.Z)  4-(3-(4- 
chlorophenyl)-3-(3,4-dimethoxyphenyl)- 
l-oxo-2-propenyl)morpholine,  in  or  on 
potatoes,  wet  peel  at  0.15  parts  per 
million  (ppm)  and  time-limited 
tolerances  for  the  indirect  or  inadvertent 
residues  of  the  fungicide 
dimethomorph,  [E.Z)  4-(3-(4- 
chlorophenyl)-3-(3.4-dimethoxyphenyl)- 
l-oxo-2-propenyl]morpholine,  in  or  on 
cereal  grains  group:  fodder  at  0.15  ppm, 
forage  at  0.05  ppm.  grain  at  0.05  ppm, 
hay  at  0.10  ppm,  and  straw  at  0.15  ppm. 
These  time-limited  tolerances  will 
expire  on  May  12,  2004. 

I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposiu-es  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  tl>e 
hazards  of  dimethomorph  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
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tolerai  ice  for  residues  of  the  fungicide 
dimet]  lomorph,  (£,Z)  4-[3-(4- 

raphenyl)-3-(3,4-diinethoxyphenyl)- 
propenyllmorpholine,  in  or  on 
potatofes,  wet  peel  at  0.15  ppm  and  time- 
tolerance  for  the  indirect  or 
dv^ent  residues  of  dimethomorph, 
[3-(4-chlorophenyl)-3-(3,4- 
dimetl  ioxyphenyl)-l-oxo-2- 

yl]morphoIine  in  or  on  the  cereal 
jroup:  fodder  at  0.15  ppm,  forage 
ppm.  grain  at  0.05  ppm,  hay  at 
m.  and  straw  at  0.15  ppm.  EPA's 
of  the  dietary  exposures  and 
associated  with  establishing  the 
tolerai  ces  follows. 


chlo; 

1-oxo- 

potato 

limitei 

ina 

[E.Z) 

dime 

propel^ 

grains 

at  0.05 

0.10  p  ) 

assessfient 

risks 


A.  Tox  icohgical  Profile 

EPA  has  previously  evaluated  the 
availal  le  toxicity  data  and  considered 
its  vali  dity,  completeness,  and 
reliabi  ity  as  well  as  the  relationship  of 
the  res  iilts  of  the  studies  to  human  risk. 
EPA  hi  IS  also  considered  available 
information  concerning  the  variability 
of  the  1  ensitivities  of  major  identifiable 
subgroups  of  consumers,  including 


infants 


and  children.  The  tolerance  for 


potatOKS,  wet  peel,  toxicological  profile 
for  din  lethomorph  were  addressed  in 
the  rist  assessment  published  in  the 
Federa  Register  final  rule  of  October  13, 
1998  (I  3  FR  54587)  (FRL-6036-7).  The 
risk  as  lessment  for  rotational  crops 
addres  sed  the  changes  which  occurred 
as  a  re:  ult  of  the  granting  of  time- 
limitec  tolerances  for  rotational  crops. 

B.  Tox  cological  Endpoints 

The  oxicological  endpoints  for 
dimeti  omorph  were  addressed  in  the 
risk  asi  lessment  published  in  the 
Federal]  Register  final  rule  of  October 
13.  1998  (63  FR  54587)  (FRL-6036-7). 

C.  Exp  isures  and  Risks 

1 .  Ffjin  food  and  feed  uses. 
Tolerai  ices  have  been  established  (40 
CFR  1(  0.493)  for  the  residues  of 
dimeti  omorph,  [E,Z)  4-[3-(4- 
chloro  )henyl)-3-{3,4-dimethoxyphenyl)- 
1-oxo-  :-propenyl]morpholine  in  or  on 
potato!  !S  at  0.05  ppm  and  time-limited 
tolerari  ces  for  tomatoes  at  1  ppm 
(expire  s  May  15,  1999)  and  cantaloupe, 
cucxmi  )er,  squash  and  watermelon  at  1 
ppm  (expires  March  31,  2000). 
Anticipated  residues  were  not  generated 
of  this  risk  assessment.  In  the 
analysis,  the  most  highly 
subgroup,  children  1-6  years, 
only  4.3%  of  the  reference  dose 
opulation  adjusted  dose  (PAD) 
ult,  no  refinement  to  the 
was  needed.  Risk  assessments 
c|)nducted  by  EPA  to  assess 
exposures  from  dimethomorph 


as  part 

dietar\ 

ex 

utilizeji 

(RflD)/|i 

As  a 

analys 

were 

dietary 


as  foll(  ws 


res 


i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  EPA  did  not 
select  a  dose  and  endpoint  for  an  acute 
dietary  risk  assessment  because  of  the 
lack  of  toxicological  effects  attributable 
to  a  single  exposure  (dose)  in  either  the 
rat  or  the  rabbit  developmental  toxicity 
studies. 

ii.  Chronic  exposure  and  risk.  EPA's 
Dietary  Exposure  Evaluation  Model 
(DEEM89)  was  used  for  conducting  a 
chronic  dietary  (food  only)  exposure 
analysis  (risk  assessment).  The  analysis 
evaluates  individual  food  consumption 
as  reported  by  respondents  in  the  USDA 
1989-1991  Nationwide  Continuing 
Surveys  for  Food  Intake  by  Individuals, 
and  accumulates  exposure  to  the 
chemical  for  each  commodity.  The 
exposure  for  each  subgroup  is  reported 
as  a  percentage  of  the  PAD.  As  the  lOx 
safety  factor  was  removed  for 
dimethomorph,  the  PAD  is  equivalent  to 
theRfD. 

In  conducting  this  chronic  tier  1 
dietary  risk  assessment,  EPA  has  made 
very  conservative  assumptions:  that  all 
commodities  having  dimethomorph 
tolerances  contain  residues  of 
dimethomorph  and  those  residues  are  at 
the  level  of  the  tolerance.  These 
assumptions  result  in  an  overestimate  of 
human  dietary  exposure.  All  Section  18 
tolerances  (i.e.,  cantaloupes, 
watermelons,  cucumbers,  squash,  and 
tomatoes)  are  included  in  this  dietary 
risk  assessment.  Using  the  assumptions 
and  data  parameters  described  above, 
the  DEEM89  exposure  analysis  results 
in  a  theoretical  maximum  residue 
contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the  PAD/ 
RfD.  The  following  table  summarizes 
the  estimated  food  exposures  for  the 
U.S.  population,  the  population 
subgroups  that  include  infants  and 
children,  the  most  highly  exposed 
female  subgroup,  and  all  other 
population  subgroups  (excluding 
regions  and  seasons)  with  risk  estimates 
above  that  of  the  U.S.  population: 

Table  1 .—  Summary  of  Food 
Exposure  to  Dimethomorph 


Population  Subgroup 

Expo- 
sure 

(mg/kg 
body 

wt/day) 

%PAD/RfD 

U.S.  Population 
(total)  

Hispanics  

Non-Hispanic/non- 
white/non-black  

0.0020 
0.0022 

0.0022 

2 
2 

2 

Table  1 .—  Summary  of  Food  Expo- 
sure TO  Dimethomorph— Contin- 
ued 


Expo- 

sure 

Population  Subgroup 

(mg/kg 

body 

wt/day) 

%PAD/RfD 

Nursing  Infants  

0.0006 

0.6 

Non-nursing  Infants  .. 

0.0024 

2 

Children  1-6  years  ... 

0.0043 

4 

Children  7-12  years 

0.0030 

3 

Females  13-19  (not 

pregnant  or  nurs- 

ing)   

0.0021 

2 

Males  13-19  years  ... 

0.0021 

2 

2.  From  drinking  water.  EPA  used 
SCI-GROW  (Screening  Concentratron  In 
Ground  Water)  and  GENEEC  (Generic 
Estimated  Environmental 
Concentration)  models  to  determine  the 
estimated  environmental  concentrations 
(EECs)  of  dimethomorph  residues  in 
ground  and  surface  water.  The  EEC 
reported  for  dimethomorph  residues  in 
ground  water  is  0.26  parts  per  billion 
(ppb).  The  EEC  for  surface  water  is  28 
ppb  for  acute  and  24  ppb  for  chronic 
(56-day). 

i.  Acute  exposure  and  risk.  Because 
no  acute  dietary  endpoint  was 
determined,  an  acute  water  and  dietary 
exposure  risk  assessment  is  not 
required. 

ii.  Chronic  exposure  and  risk.  EPA 
conducts  the  drinking  water  risk 
assessment  by  using  the  worst  case 
scenario  of  estimated  environmental 
concentration  (EEC)  found  fi-om  either 
ground  or  surface  water.  The  EEC 
reported  for  dimethomorph  residues  in 
ground  water  using  SCI-GROW  is  0.26 
ppb.  This  is  much  less  than  the  surface 
water  EEC  (24  ppb  for  56  days) 
generated  using  GENEEC.  Therefore, 
only  the  surface  water  EEC  will  be  used 
in  conducting  the  aggregate  dietary 
(food  +  water)  risk  assessment.  Based  on 
the  chronic  dietary  (food)  exposure  and 
using  default  body  weights  and  water 
consumption  figures,  chronic  drinking 
water  levels  of  comparison  (DWLOCs) 
for  drinking  water  were  calculated.  To 
calculate  the  chronic  DWLOC,  the 
chronic  dietary  food  exposure  (from 
DEEM  analysis)  is  subtracted  fi-om  the 
chronic  PAD/RfiD.  DWLOCs  are  then 
calculated  using  the  default  body 
weights  and  drinking  water 
consumption  figures.  EPA's  surface 
drinking  water  levels  of  comparison 
from  chronic  exposure  to 
dimethomorph  using  modeling  data  are 
3,400  ppb  for  the  U.S.  Population  and 
the  population  subgroup  non-Hispanic/ 
non-white/non-black,  2,900  ppb  for 
females  13-19  (not  pregnant  or  nursing), 
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and  960  ppb  for  children  1-6  years. 
These  levels  are  all  greater  than  the 
GENEEC  concentration  level  (24  ppb  for 
56  days).  Therefore,  EPA  does  not 
expect  exposure  to  dimethomorph  in 
drinking  water  to  be  above  the  level  of 
concern. 

3.  From  non-dietary  exposure.  There 
are  no  registered  or  proposed  residential 
uses  for  dimethomorph.  Therefore, 
residential  or  inhalation  exposures  were 
not  evaluated  in  the  risk  assessment. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b){2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
dimethomorph  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  dimethomorph 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  piu-poses  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  dimethomorph  has  a 
.  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  No  acute  dietary 
endpoint  was  identified;  therefore,  EPA 
concludes  that  dimethomorph  poses  no 
appreciable  acute  risk. 

2.  Chronic  risk.  EPA  has  concluded 
that  aggregate  exposure  to 
dimethomorph  from  food  will  utilize 
2%  of  the  RfD  for  the  U.S.  population, 
2%  for  females  13-19  (not  pregnant  or 
nursing),  4%  for  children  1  through  6 
years  of  age,  and  2%  for  non-Hispanic/ 
non-white/non-black.  The  surface 
drinking  water  levels  of  comparison 
from  chronic  exposure  to 
dimethomorph  using  modeling  data  are 
3,400  ppb  for  the  U.S.  population  and 
population  subgroup  non-Hispanic/non- 
white/non-black,  2,900  ppb  for  females 
13-19  (not  pregnant  or  nursing),  and 
960  ppb  for  children  1-6  years.  These 


levels  are  all  greater  than  the  GENEEC 
chronic  concentration  level  (24  ppb  for 
56  days)  and  the  SCI-GROW  ground 
level  water  of  0.26  ppb.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  hxmian  health.  There  are  no  registered 
residential  uses  of  dimethomorph. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dieteiry  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Although  short-  and 
intermediate-term  endpoints  were 
identified,  there  are  no  residential  uses 
for  dimethomorph. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Dimethomorph  was 
classified  as  "not  likely"  to  be  a  human 
carcinogen.  Therefore,  a  carcinogenic 
aggregate  risk  assessment  was  not 
required. 

5.  Determination  of  "safety:  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  residues  of  dimethomorph. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

EPA  assessed  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  dimethomorph. 
The  aggregate  risks  for  dimethomorph 
were  published  in  the  Federal  Register 
final  rule  of  October  13,  1998  (63  FR 
54587)(FRL-6036-7).  There  is  a 
complete  toxicity  database  for 
dimethomorph  and  exposure  data  is 
complete  or  is  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures.  EPA  has  concluded  that 
aggregate  exposure  to  dimethomorph 
form  food  will  utilize  4.3%  of  the  RFD 
for  infants  and  children.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RFD  because  the  RFD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  dimethomorph  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RFD.  Based  on  these  risk 
assessments,  EPA  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  infants  and  children  from 
aggregate  exposure  to  dimethomorph 
residues. 


ni.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  potatoes 
is  adequately  understood.  For  purposes 
of  time-limited  tolerances,  the  residue  of 
concern  in  rotational  crops  is  the  same 
as  that  in  directly  treated  crops,  i.e., 
dimethomorph  per  se.  The  nature  of  the 
residue  in  animals  is  adequately  defined 
for  section  3  registration  on  potatoes. 
Tolerances  are  not  required  for  residues 
in  livestock  conmiodities  at  this  time. 

B.  Analytical  Enforcement  Methodology 

Method  FAMS  002-04  high 
performance  liquid  chromatography 
using  ultra-violet  detection  (HPLC.  UV 
detection)  is  adequate  for  determining 
residues  of  dimethomorph  per  se  in/on 
potatoes.  A  confirmatory  method  is  also 
available  (FAM  022-03). 

The  method  may  be  requested  from: 
Calvin  Furlow,  PIRIB,  IRSD  (7502C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm  lOlFF.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwry.,  Arlington,  VA 
22202,  (703-305-5229).  Based  on 
recovery  data  from  the  independent 
laboratory  validation  as  well  as 
concurrent  recovery  data  from  limited 
rotational  field  trials,  EPA  concludes 
that  Method  M  3112  gas 
chromatography,  nitrogen  phosphorus 
detection  (GC,  N-P  detection)  has  been 
adequately  validated  and  is  suitable  for 
collecting  residue  data  on  levels  of 
dimethomorph  per  se  in/on  wheat  raw 
agricultural  commodities  (RACs).  The 
reported  limit  of  quantitation  of  the 
method  is  0.05  ppm.  Prior  to  the 
establishment  of  permanent  rotational 
crop  tolerances.  Method  M  3112  must 
be  submitted  for  Agency  method 
validation.  Acceptance  of  Method  M 
3112  as  an  enforcement  method  is 
predicated  upon  completion  of  a 
successful  Agency  method  tryout.  For 
the  purpose  of  establishing  time-limited 
tolerances  on  wheat  RACs,  EPA 
recommended  using  the  Food  and  Drug 
Administration's  (FDA's)  multiresidue 
method  Protocol  D  as  the  enforcement 
method  for  determining  residues  of 
dimethomorph  per  se  in/on  cereal  grain 
RACs.  EPA  noted  that  Method  FAMS 
002-04  (HPLC,  UV  detection),  a  method 
submitted  in  conjunction  with 
PP#2E4054,  has  been  determined 
adequate  as  an  enforcement  method  for 
determining  residues  of  dimethomorph 
per  se  in/on  potatoes.  Although  the 
extraction  procedures  of  Method  M 
3112  are  essentially  similar  to  those  of 
Method  FAMS  002-04.  the 
instrumentation  and  quantitation  of 
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residu 
recove 
residu 


(fs ; 


are  different.  Dimethomorph  is 
recovered  by  Protocol  D  of  FDA's  multi- 
method  protocols  (PAM  Vol.  I). 


C.  Magnitude  of  Residues 

EPA  has  concluded  that  residue  data 
submit  ted  in  support  of  the  tolerance  for 
potato*  s  indicate  that  a  tolerance  level 
of  0.15  ppm  is  an  adequate  level  for 
potato*  s,  wet  peel.  In  addition,  domestic 
field  tr  al  data  supported  the  tolerance 
level  o  0.15  ppm  on  potatoes,  wet  peel 
and  indicated  that  dimethomorph 
residu*  s  do  not  pose  an  adverse  health 
risk  to  lumans  imder  the  use 
conditions.  Therefore,  EPA  has  no 
objectiDn  to  the  establishment  of  a 
tolerance  of  0.15  ppm  for  residues  of  the 
fungicide  dimethomorph  in/on  potatoes, 
wet  pei  (1  under  40  CFR  180.493. 

For  t  le  purpose  of  establishing 
permai  lent  rotational  crop  tolerances  for 
residue  s  of  dimethomorph  in/on  cereal 
grains,  the  limited  wheat  rotational  field 
trial  da  ta  are  inadequate  because  of  poor 
geograj  »hic  representation  of  data,  and 
becaus  ;  residue  data  are  required  for 
other  c  rops  representative  of  cereal 
grains.  However,  as  the  available  data 
indicat  s  that  most  treated  wheat  raw 
agricul  ural  commodity  (RAC)  samples 
bore  nc  nquantifiable  (<  0.05  ppm) 
residue  s,  EPA  recommends  in  favor  of 
the  esti  iblishment  of  time-limited 
toleran  ces  for  the  forage  and  grain  of 
cereal  |  :rains  at  0.05  ppm,  for  hay  of 
cereal  \  ;rains  at  0.10  ppm,  and  for  the 
fodder  and  straw  of  cereal  grains  at  0.15 
ppm  uider  40  CFR  180.493. 

D.  Inte  national  Residue  Limits 

Ther ;  are  no  Canadian,  Mexican,  or 
Codex  ^RLs  established  for 
dimeth  omorph  for  the  commodities 
associa  ted  with  this  request; 
conseqaently,  a  discussion  of 
interna  tionaJ  harmonization  is  not 
relevar  t. 


The 
crops 
for 


radish, 
wheat 
clover, 
pop) 
12  mo 


of  the 

l3-(4 


pejl 


wet 

to 

indiredt 


E.  Rota  tional  Crop  Restrictions 

)lant  back  intervals  for  rotational 
a  re:  0  days  for  potatoes;  1  month 
bar !ey,  broccoli,  cabbage,  carrot, 
cauUflcJwer,  celery,  lettuce,  oats,  onion, 
spinach,  sugarbeets,  tobacco  and 
7  months  for  alfalfa,  beans, 
com  (field,  sweet,  seed,  and 
peas,  rice,  sorghum,  and  soybeans; 
^ths  for  all  other  crops. 


rV.  Coi  iclusion 


Thei  jfore,  the  tolerance  for  residues 
I  ungicide  dimethomorph,  (E,Z)  4- 
lorophenyl)-3-(3.4- 


cli 


dimetli  oxyphenyl)-l-oxo-2- 
propen  yljmorpholi 


me,  m  or  on  potatoes, 
at  0.15  ppm  and  time-limited 
lerai^es  are  established  for  the 
or  inadvertent  residues  of 


dimethomorph,  (E.Z)  4-[3-(4- 
chlorophenyI)-3-{3,4-dimethoxyphenyl)- 
l-oxo-2-propenyl]morpholine  in  the 
cereal  grains  group:  fodder  at  0.15  ppm, 
forage  at  0.05  ppm,  grain  at  0.05  ppm, 
hay  at  0.10  ppm,  and  straw  at  0.15  ppm. 
These  time-limited  tolerances  expire 
May  12,  2004. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  12,  1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  "ADDRESSES"  section  (40  CFR 
178.20).  A  copy  of  the  objections  and/ 
or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 


requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300857]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
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in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  ]ustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 


58093,  October  28,  1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  vmtten 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (Drder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
govenmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significandy  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incmred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  considtation 
with  representatives  of  affected  tribal 
govermnents,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regtdatory^olicies  on 
matters  that  significandy  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significandy  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 


does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vin.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricidttiral  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  30, 1999 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a),  and 
371. 

2.  In  §  180.493.  by  revising  paragraphs 
(a)  and  (d)  to  read  as  follows: 

§  180.493    Dimettiomorph,  tolerances  for 
residues. 

(a)  General.  A  tolerance  is  established 
for  the  residues  of  the  fungicide 
dimethomorph,  (£,Z)  4-(3-(4- 
chlorophenyl)-3-(3,4-dimethoxyphenyl)- 
l-oxo-2-propenyl]morpholine  in  or  on 
the  following  commodity: 


Commodity 


Parts 
per 
mil- 
lion 


Potatoes,  wet  peel  I    0.15 


2545  » 
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(d)  I  idirect  or  inadvertent  residues. 
Time-!  imited  tolerances  are  established 
for  ina  dvertent  or  indirect  residues  of 
the  fui  igicide  dimethomorph  in  or  on 


the  following  raw  agricultural 
conunodities  when  present  therein  as  a 
result  of  the  application  of 
dimethomorph  to  growing  crops.  The 


tolerances  will  expire  and  are  revoked 
on  the  dates  specified  in  the  following 
table. 


Commodity 

fodder  

forage 

grain  

fiay  

straw 


Parts  per  million 


Expiration/revocation  date 


Cereal 
Cereal 
Cereal 
Cereal 
Cereal 


jrains  group, 
jralns  group, 
jrains  group, 
jrains  group, 
)rains  group, 


0.15 
0.05 
0.05 
0.10 
0.15 


May  12,  2004 
(Vlay  12,  2004 
May  12,  2004 
May  12.  2004 
May  12,  2004 


(FR  Doi.  99-11565  Filed  5-11-99;  8:45  am] 

BILLING    :0DE  6S60-50-F 


DEPAftTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health!  Care  Financing  Administration 

42  CFR  Parts  405,  410,  413.  414,  415, 
424,  aifd  485 

[HCFa4i006-CN] 

RIN  0948-AI52 

Medicire  Program;  Revisions  to 
Payment  Policies  and  Adjustments  to 
the  Relative  Value  Units  Under  the 
Physician  Fee  Schedule  for  Calendar 
Year  1099;  Correction 

AGENci:  Health  Care  Financing 
Admirjistration  (HCFA),  HHS. 
ACTION!  Correction  of  final  rule  with 
comment  period. 

SUMMARY:  This  document  corrects 
technital  errors  that  appeared  in  the 
final  n  lie  with  comment  period 
publis  led  in  the  Federal  Register  on 
Noven  ber  2,  1998.  entitled  "Medicare 
Progra  n;  Revisions  to  Payment  Policies 
and  A<  justments  to  the  Relative  Value 
Units  Under  the  Physician  Fee  Schedule 
for  Cal  ?ndar  Year  1999." 
EFFECTIVE  DATE:  January  1,  1999. 
FOR  FU  UHER  INFORMATION  CONTACT: 


Diane 


i4ilstead,  (410)  786-3355 


SUPPLEMENTARY  INFORMATION: 
Backgi  ound 


FU 


In 
1998, 
numb^ 
relate 
in 
quali 


(53 


Id 


tvpogr  I 
CPT  aid 
inco 
adden( 


Doc.  98-29181  of  November  2, 

FR  58814).  there  were  a 
of  technical  errors.  The  errors 
the  omission  of  background 
formation,  an  incorrect  reference,  the 
fi  :ation  requirements  for 
nonph  ^sician  practitioners,  a 

phical  error,  a  correction  to  a 
e  modifier  in  Table  6,  an 
ns^stency  in  the  preamble  and 
um,  the  omission  of  status 
indicator  references,  the  omission  of  a 


facility  type  in  the  regulations  text,  and 
revisions  to  Addendum  B. 

The  provisions  in  this  correction 
notice  are  effective  as  if  they  had  been 
included  in  the  document  published  in 
the  Federal  Register  on  November  2, 
1998,  that  is,  January  1,  1999. 

Discussion  of  Addendum  B 

1.  We  inadvertently  omitted  the 
professional  and  technical  portions  for 
the  following  CPT  code.  Entries  on  the 
page  listed  below  are  corrected  as 
follows:  Page  59073  for  CPT  codes 
78020-26  and  78020-TC.  These 
corrections  are  reflected  in  correction 
number  19  to  follow. 

2.  We  assigned  incorrect  status  codes 
to  the  following  CPT  codes.  Entries  on 
pages  listed  below  are  corrected  as 
follows:  Page  59087  for  CPT  code  82251; 
page  59114  for  CPT  codes  90471  and 
90472;  page  59181  for  CPT  code  R0070; 
and  page  59182  for  CPT  code  R0075. 
These  corrections  are  reflected  in 
correction  number  20  to  follow. 

3.  We  assigned  incorrect  RVUs  or 
modifiers  for  the  following  CPT  codes. 
Entries  on  pages  listed  below  are 
corrected  as  follows:  Page  59109  for  CPT 
code  88141;  page  59132  for  CPT  codes 
94014,  94014-26,  and  94014-TC;  94015, 
94015-26,  9401 5-TC;  and  94016;  page 

59168  for  CPT  code  G0124:  and  page 

59169  for  CPT  code  G0141.  These 
corrections  are  reflected  in  correction 
number  21  to  follow. 

4.  We  stated  that  we  would  not 
provide  a  transition  for  codes 
representing  services  that  are  new 
beginning  in  1999.  The  codes  identified 
below  are  new  CPT  codes,  but  do  not 
represent  new  services.  These  codes 
were  previously  reported  with  a 
different  CPT  code.  We  failed  to  apply 
the  transition  to  these  services.  The 
corrected  RVUs  for  the  codes  are  as 
follows:  Page  58965  for  CPT  codes 
31623,  31624,  and  31643;  page  58977 
for  CPT  codes  35682,  and  35683;  page 
59133  for  CPT  codes  94621,  94621-26, 
and  9462 1-TC.  These  corrections  are 


reflected  in  correction  number  22  to 
follow. 

5.  We  erroneously  assigned  relative 
value  units  to  the  following  CPT  codes 
in  the  facility  setting.  By  definition  the 
following  CPT  codes  cannot  be 
performed  in  the  facility  setting. 
Colimins  associated  with  facility 
relative  value  units  should  be  set  to  NA 
in  Addendum  B.  Entries  on  pages  listed 
below  are  corrected  as  follows:  Page 
59144  for  CPT  codes  99321, 99322. 
99323. 99331,  99332.  99333,  99341, 
99342,  99343,  99344,  99345,  99347, 
99348,  99349,  and  99350;  page  59145 
for  CPT  codes  99374  and  99375.  These 
corrections  are  reflected  in  correction 
number  23  to  follow. 

Correction  of  Errors 

In  FR  Doc.  98-29181  of  November  2, 
1998,  make  the  following  corrections: 

1.  On  page  58814,  column  three, 
"Table  of  Contents",  after  subsection 
"I.B",  add  a  new  subsection  "C"  to  read 
as  follows: 

"C.  Components  of  the  Fee  Schedule 
Payment  Amounts" 

2.  On  page  58816,  column  one,  add  a 
new  subsection  "C",  to  read  as  follows: 

"C.  Components  of  the  Fee  Schedule 
Payment  Amounts" 

Under  the  formula  set  forth  in  section 
1848(b)(1)  of  the  Act,'  the  payment 
amount  for  each  service  paid  for  under 
the  physician  fee  schedule  is  the 
product  of  three  factors:  (1)  A  nationally 
uniform  relative  value  for  the  service; 
(2)  a  geographic  adjustment  factor  (GAP) 
for  each  physician  fee  schedule  area; 
and  (3)  a  nationally  uniform  conversion 
factor  (CF)  for  the  service.  The  CF 
converts  the  relative  values  into 
payment  amounts. 

For  each  physician  fee  schedule 
service,  there  are  thiee  relative  values: 
(1)  An  RVU  for  physician  work;  (2)  an 
RVU  for  practice  expense  (NOTE:  This 
RVU  will  vary  on  a  code  by  code  basis 
depending  upon  if  the  service  is 
performed  in  a  facility  or  non-facility 
setting);  and  (3)  an  RVU  for  malpractice 
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expense.  For  each  of  these  components 
of  the  fee  schedule  there  is  a  geographic 
practice  cost  index  (GPCI)  for  each  fee 
schedule  area.  The  GPCIs  reflect  the 
relative  costs  of  practice  expenses, 
malpractice  insurance,  and  physician 
work  in  an  area  compared  to  the 
national  average  for  each  component. 
The  general  formula  for  calculating 
the  Medicare  fee  schedule  amount  for  a 
given  service  in  a  given  fee  schedule 
area  can  be  expressed  as: 
Payment  =  [{RVU  work  *  GPCI  work)  + 

(RVU  practice  expense  *  GPCI 

practice  expense)  +  (RVU 

malpractice  *  GPCI  malpractice)]  * 

CF 

The  CF  for  calendar  year  1999  appears 
in  Section  V.  "Physician  Fee  Schedule 
Update  and  Conversion  Factor  for 
Calendar  Year  1999."  The  RVUs  for 
calendar  year  1999  are  in  Addendum  B. 
The  GPCIs  for  calendar  year  1999  can  be 
found  in  Addendiun  D  of  the  October 
31,  1997,  final  rule  (62  FR  59255). 

Section  1848(e)  of  the  Act  requires  the 
Secretary  to  develop  GAFs  for  all 
physician  fee  schedule  areas.  The  total 
GAF  for  a  fee  schedule  area  is  equal  to 
a  weighted  average  of  the  individual 
GPCIs  for  each  of  the  three  components 
of  the  service.  Thus,  the  GPCIs  reflect 
the  relative  costs  of  practice  expenses, 
malpractice  insurance,  and  physician 
work  in  an  area  compared  to  the 
national  average.  In  accordance  with  the 
law,  however,  the  GAF  for  the 
physician's  work  reflects  one-quarter  of 
the  relative  cost  of  physician's  work 
compared  to  the  national  average." 

3.  On  page  58827,  in  column  three, 
bullet  two,  line  two,  "REUS"  is 
corrected  to  read  "RVUs." 

4.  On  page  58828,  in  coliman  1,  the 
first  full  paragraph,  lines  4  and  11, 
"REUS"  is  corrected  to  read  "RVUs." 

5.  On  page  58844,  there  is  an 
inaccuracy  in  the  discussion  concerning 
physician  direction  of  concurrent 
anesthesia  services.  In  the  discussion, 
we  inadvertently  failed  to  include  the 
revisions  to  the  policy  that  were  made 
in  the  September  1,  1983  final  rule  (48 
FR  39740)  and  currently  appear  in 
section  15018C  of  the  Medicare  Carrier 
Manual  (MCM). 

Therefore,  on  page  58844,  column 
three,  the  second  full  paragraph  fi'om 
the  top  is  corrected  to  read  as  follows: 
"If  a  physician  is  directing  four 
concurrent  surgical  procedures  and 
devotes  extensive  time  to  checking  or 
discharging  other  patients  in  the 
recovery  room  or  handling  scheduling 
matters,  this  could  unduly  diminish 
physician  involvement  in  the  surgical 
cases.  If  significantly  reduced,  a 
physician's  involvement  in  the  surgical 


cases  would  become  "supervision" 
rather  than  "medical  direction."  Also,  a 
physician  cannot  personally  be 
extensively  involved  in  recovery  room 
or  scheduling  matters  of  significant 
duration  because  such  personal  services 
would  diminish  the  scope  of  control 
necessary  for  medical  direction." 

6.  On  page  58874,  in  the  second 
column,  third  paragraph  beginning 
"Result  of  evaluation  of  comments"  we 
discuss  the  qualifications  required  for  a 
niu-se  practitioner  to  be  eligible  for 
Medicare  Part  B  payment.  We  erred  in 
establishing  the  effective  date  for  the 
requirements  for  nurse  practitioners. 
The  date  should  be  January  1,  2000.  The 
provisions  for  nurse  practitioner 
qualifications  will  not  be  effective  imtil 
January  1,  2000.  In  column  2,  paragraph 
3,  line  3,  insert  the  words  "after 
December  31, 1999,"  after  the  comma. 

7.  On  page  58878,  in  the  third 
colunui,  fourth  full  paragraph,  the  first 
bullet,  the  name  of  the  national 
accreditation  organization  was 
published  incorrectly.  Therefore, 
remove  the  word  "National."  Also,  we 
inadvertenUy  omitted  the  word  "or" 
after  the  semicolon.  The  word  "or"  was 
included  in  the  proposed  rule  and  there 
was  no  change  intended  in  this  area. 
Therefore,  the  word  "or"  should  be 
added  after  the  semicolon.  The  first 
bullet  should  now  read  as  follows:  "Has 
graduated  from  a  physician  assistant 
educational  program  that  is  accredited 
by  the  Commission  on  Accreditation  of 
Allied  Health  Education  Programs;  or" 

In  the  second  bullet,  the  tmrd  line  we 
incorrectly  stated  that  the  national 
certification  examination  is  "certified" 
by  the  National  Commission  on 
Certification  of  Physician  Assistants. 
This  organization  "administers"  the 
examination.  Therefore,  the  word 
"certified"  is  removed  and  replaced 
with  "administered."  The  second  bullet 
should  now  read  as  follows:  "Has 
passed  the  national  certification 
examination  that  is  administered  by  the 
National  Commission  on  Certification  of 
Physician  Assistants;  and' 

8.  On  page  58889,  in  Table  6.  the  last 
line,  the  second  colimin,  the  modifier 
for  CPT  code  94014,  remove  "26"  and 
leave  the  column  blank. 

9.  On  page  58892,  in  the  third 
column,  the  third  bullet,  line  6,  remove 
the  word  "National".  In  line  7,  remove 
the  second  use  of  the  word  "on"  and 
add  the  word  "of,  and  add  the  word 
"or"  after  the  semicolon.  Line  11,  the 
word  "certified"  is  replaced  with 
"administered."  The  third  bullet  should 
now  read  as  follows:  "  Proposed 

§  410.74(c)  is  revised  to  state  that  a 
physician  assistant  is  an  individual 
who — 


•  Has  graduated  bom  a  physician 
assistant  educational  program  that  is 
accredited  by  the  Commission  on 
Accreditation  of  Allied  Health 
Education  Programs;  or 

•  Has  passed  the  national 
certification  examination  that  is 
administered  by  the  National 
Commission  on  Certification  of 
Physician  Assistants;  and 

•  Is  licensed  by  the  State  to  practice 
as  a  physician  assistant." 

§410.74    [Corrected] 

10.  On  page  58908,  in  colimin  one,  in 
the  regulations  text,  under  §410.74, 
paragraph  (c)(1),  remove  the  word 
"National"  and  add  the  word  "or"  after 
the  semicolon.  In  paragraph  (c)(2),  line 
two,  remove  the  word  "of"  and  add  the 
phrase  "that  is  administered  by." 

§410.75    [Corrected] 

11.  On  page  58908,  in  column  one,  in 
the  regulations  text,  under  §410.75. 
paragraph  (b),  "For"  is  corrected  to  read, 
"After  December  31,  1999.  for". 

§414.32    [Corrected] 

12.  On  page  58911,  in  the  first 
column,  correct  the  amendatory 
language  in  item  5,  and  add  paragraph 
(a)(6)  to  read  as  follows: 

"5.  In  §  414.32,  the  heading  and 
paragraphs  (a)(6)  and  (b)  are  revised  to 
read  as  follows: 
(a)  Definition.  *   *  * 
(6)  Skilled  nursing  facilities." 

§485.705    [Corrected] 

13.  On  page  58913,  in  coliunn  one,  in 
the  regulations  text,  under  §485.705, 
paragraph  (c)(8)  introductory  text  is 
corrected  to  read  as  follows: 

"(c)  •   *   * 

(8)  After  December  31,  1999,  a  nurse 
practitioner  is  a  person  who  must:" 

14.  On  page  58913,  column  one, 
§485.705(c)(10)(i)  is  corrected  by 
removing  the  word  "National"  and,  after 
the  semicolon,  replacing  the  word 
"and"  with  "or"  and  paragraph 
(c)(10){ii)  is  corrected  by,  removing  the 
word  "certified"  and  adding 
"administered"  in  its  place.  In 
paragraph  (c)(10)(iii),  the  first  use  of  the 
phrase  "as  a  physician  assistant"  is 
removed. 

Addendum  B  [Corrected] 

15.  On  page  58913,  in  column  three, 
add  the  following  after  the  entry  for 
status  code  "G': 

"H  =  Deleted  modifier  (code  used  to 
have  a  modifier  of  TC  and  PC) 

I  =  Code  not  vahd  for  Medicare 
purposes.  Medicare  does  not 
recognize  codes  assigned  this 
status.  Medicare  uses  another  code 
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foi 


reporting  of,  and  payment  for, 

services.  This  indicator  is 

tinted  in  the  same  manner  as  status 


th  !se  I 


indicator  "G."  Its  use  allows  for 
more  efficient  carrier  processing  of 
Medicare  claims." 


16.  On  page  58914,  in  columns  two 
and  three,  in  the  definitions  for  "11" 
and  "12",  remove  the  words  "for  1999." 
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Addendum  B 
In  the  table  of  Addendum  B,  the  following  CPT  codes  are  added  to  read  as  follows: 


CPT1 
HCPCS^ 


Mod 


Status 


Description 


Non- 
Physi-        facility 
clan  work    practice 
RVUs  3     expense 
RVUs 


Transi- 
tKmed 
non- 
facility 
expense 
RVUs 


Transi- 
Facilily    tioned  fa- 
practice        cilrty       Mal-prac-     ,„:,ih/ 
expense      pratice    tice  RVUs     '^'"^ 
RVUs      expense 
RVUs 


Non- 


total 


Transi- 
tioned 

non- 
facility 

total 


Facility 
Total 


Transi- 
tioned        r-i^j,.i 
facility        °'°^ 
total 


78080. 

78oeo. 


26 
TC 


Thyroid  met  uptake 
Thyrok]  met  uptake 


0.60 
0.00 


0.02 
0.15 


0.02 

0.15 


0.02 
015 


0.02 
0.15 


0.02 

0,06 


0.64 
0.21 


0.64 
0.21 


0.64 
0.21 


0.64 
0.21 


zzz 
zzz 


c(  des  < 


i  arxl  descnptions  only  are  copyngfit  1 998  Amencan  Uedk^al  Assoaabon.  All  nghts  reserved.  Applicable  FARS/DFARS  apply. 
1994  Amencan  Dental  Association.  All  nghts  reserved. 
'Indicates  RVUs  are  not  used  for  Medicare  payment 


'OPT 
'Copyni 


i(ht  ■ 


18. 


In  the  table  to  Addendxun  B,  the  following  CPT  codes  are  correctly  revised  to  read  as  follows: 


CPT1V 
HCPCS' 


Mod 


Status 


Description 


Non- 
PtiySKian     facility 
work       practk^e 
RVUs  ^     expense 
RVUs 


Transitioned 

non-facility 

expense 

RVUs 


Facility 
practrce 
expense 

RVUs 


Transitioned 

facility 

pratk* 

expense 

RVUs 


Mal- 
practice 
RVUs 


Non- 
facility 
total 


Transitioned 

non-facility 

total 


Facility 
total 


Transitioned 
facility  total 


Global 


822S1 


90471  . 
90472. 


H0070  ... 
R0075  ... 


C 
0 


Assay  Bilirubin  

Immunizatkxi  admin,  single 
Immunizatksn  admin,  2*  

Transport  portable  x-ray  

Transport  port  x-ray  multipl 


0.00 


0.00 
0.00 


0.00 
0.00 


0.00 


0.00 
0.00 


0.00 
0.00 


0.00 


0.00 
0.00 


0.00 
0.00 


0.00 


0.00 
0.00 


0.00 
0.00 


0.00  0.00 


0.00 
000 


0.00 
0.00 


0.00 
000 


0.00 
0.00 


000 


0.00 
0.00 


0.00 
0.00 


0.00  0.00 


0.00 
0.00 


0.00 
0.00 


0.00 
0.00 


0.00 
0.00 


0.00   XXX 


0.00   XXX 
0.00   XXX 


000   XXX 
0.00   XXX 


'  CPT  c(  aes  and  descnptions  only  are  copyngW  1 998  Amencan  Medical  Associatron.  All  Rigfits  Reserved  ApplkaWe  FARS/DFARS  Apply. 
'Copyrij  ht  1994  Amencan  Dental  Association  All  rights  reserved. 
*  tlndK^s  RVUs  are  not  used  for  Medicare  payment 
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In  the  table  to  Addendum  B,  the  following  CPT  codes  are  correctly  revised  to  read  as  follows: 


CPT1'/ 
HCPCS2 


Mod 


Status 


Description 


Non- 
Physttian     facility 
worit        practk» 
RVUs '     expense 
RVUs 


Transitioned 

non-facility 

expense 

RVUs 


Facility 

practice 

expense 

RVUs 


Transitioned 

facility 

Mal- 

Non- 

Transitioned 

pratk» 

practice 

facility 

non-facility 

expense 

RVUs 

total 

total 

RVUs 

Facility 
total 


Transitioned 
facility  total 


Gkjbal 


88141 

94014 
94014 
94014 
94015 
94015 
94015 
94016 


G0124 
G0141  . 


Cytpath  c/vag  interpret 


26 
TC 


26 

TC 


Patient 
Patient 
Patient 
Patient 
Patient 
Patient 
Review 


recorded  spirometry 
recorded  spirometry 
recorded  spirometry 
recorded  spirometry 
recorded  spirometry 
recorded  spinDntetry 
patient  spirometry  .. 


Screen  c/v  thin  layer  by  MD 
Scr  cAf  cyto.  autosys  and 
md. 


0.42 


052 
0.52 
0.00 
0.00 
0.00 
000 
0.52 


0.42 
0.42 


0.18 


0.63 
0.20 
0.43 
0.43 
0.00 
0.00 
020 


0.18 
0.18 


0.56 


0.63 
020 
0.43 
000 
0.00 
0.00 
0.20 


0.30 
0.15 


0.18 


063 
0.20 
0.43 
0.43 
0.00 
0.00 
0.20 


0.18 
0.18 


0.31 


0.63 
0.20 
0.43 
0.00 
000 
0.00 
0.20 


0.30 
0.15 


0.03 


0.04 
0.02 
0.02 
0.02 
0.00 
0.00 
0.02 


0.03 
0.03 


.63 


1.19 
0.74 
0.45 
0.45 
0.00 
0.00 
0.74 


0.63 
0.63 


1.01 


1.19 
0.74 
0.45 
0.00 
0.00 
0.00 
0.74 


0.75 
0.60 


0.63 


1.19 
0.74 
0.45 
0.45 
0.00 
0.00 
0.74 


0.63 
0.63 


0.76  ZZZ 


1.19  XXX 

0.74  XXX 

0.45  XXX 

0.00  XXX 

0.00  XXX 

0.00  XXX 

0  74  XXX 


0.75    XXX 
0.60  XXX 


'  CPT  «  les  and  descnptions  only  are  copynght  1998  Amencan  Medical  Associatkxi.  All  Rights  Reserved  Applkable  FARS/DFARS  /Vpply. 
'Copyri^  It  1994  Amencan  Dental  Assoaation  All  nghts  reserved. 
'  «.|ndic^s  RVUs  are  not  used  for  Medicare  payment 
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In  the  table  to  Addendum  B,  the  following  CPT  codes  are  correctly  revised  to  read  as  follows: 


CPTI  V 
HCPCS' 


Mod 


Status 


Descriptkm 


Non- 
Physcian     facility 
work        practk» 
RVUs '     expense 
RVUs 


Transitioned 

non-facility 

expense 

RVUs 


Facility 
practice 
expense 

RVUs 


Transitioned 

facility 

pratice 

expense 

RVUs 


Mal- 

practk» 

RVUs 


Non- 
facility 
total 


Transitioned 
non- 
facility 
total 


FacHity 
total 


Transitioned 
facility  total 


Global 


31623 
31624 

31643 


Dx  Bronchoscope/ bnjsh  ...  3.07  3.33  3.34  1.25  2.82  0.27  6.67  668  4.59 

Dx  Bronchoscope/ lavage  ..  3.11  3.35  3.34  1.26  2.82  0.27  6.73  6  72  4.64 

•  •••■• 

Dx  Bronchoscope^  cattieter  3.50  1.73  2.94  123  2.81  0.66  5.89  7.10  5.39 


6.16   DOC 
6.20   OOO 


6.97   OOO 
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CPU '/ 

HCPCS=' 

Mod 

Status 

Description 

Ptiysidan 

wortc 

RVUs» 

Noo- 

faality 

practice 

expense 

RVUs 

Transitioned 

non-taciMy 

expense 

RVUs 

FadMy 
practice 
expense 

RVUs 

Transitioned 

facilrty 

pratice 

expense 

RVUs 

Mal- 
practice 
RVUs 

Non- 
facility 
total 

Transitioned 
non- 
tacillty 
total 

Facility    Transitioned 
total       taality  total 

Gtobal 

35682  

3.S683 

A 
A 

Composite  bypass  graft 

Composite  bypass  graft 

• 

7.20 
6.50 

2.81 
3.32 

7.S2 
8.06 

2.74 
3.22 

7M 
8.02 

2.75 
2.75 

12.76 
14.57 

17.87 
19.30 

12.69             17.85 
14.47             19.27 

zzz 

777 

94621  

94621  

94621  

26 
TC 

A 
A 
A 

Plum  stress/test  complex ... 
Plum  stress/test  complex  ... 
Plum  stress/test  comptox ... 

• 

0.88 
0J8 
0.00 

* 

1.74 
0^7 
1.47 

• 

2.11 
0.64 
1.47 

1.74 
0.27 
1.47 

2.11 
0.64 
1.47 

0.12 
0.04 
0.06 

2.74 
1.19 
1.55 

• 

3.11 
1  56 
1.55 

2.74                311 
119                1.56 
155                1.55 

XXX 
XXX 
XXX 

'  CPT  codes  and  descriptions  only  are  copyright  1998  American  Medical  Asiociillon.  Al  Ri|^  Raawvad  /^ipiictfil*  FARS/DFARS  Apply. 
^Copyright  1994  American  Dental  Association.  All  rights  resen/ed. 
^  -(-Indicates  RVUs  are  not  used  (or  Medicare  payment. 

21.  In  the  table  to  Addendum  B,  the  following  CPT  codes  are  correctly  revised  to  read  as  follows: 


CPT1V 
HCPCS2 


Mod 


Status  Description         woili 


pjj^^^   Norv-iacMly  Tranallionad     F«ellHy  t^^  ku- 

J^^         practc*      nontacMy      praOios     _JS»\n,      niZniX.     Non-tacility  Transitioned     Facility     Transitioned       -,„k». 

^      TrS     1^     "^Sr   ^^       ^^       "*      "^^"^      "^         "^"^ 


99321 

99322. 

90323. 

99331  . 

99332  . 

99333  . 

99341  . 

99342  . 
99343. 
99344. 
99345  . 
99347. 

99348  . 

99349  . 
993S0. 


NA  0.04  1£4 

NA  0.05  2.07 


NA  0.02  1.00  0.94  NA 

NA  0.02  1.30  1.23  NA 


A Resthome  0.71  OJS  0.40  NA  NA  0.02  1.11 

visit,  new 
patient 

A Resthome  1.01  OJO  0.S6  NA 

visit,  new 
patient. 

A Rest  home  1.2S  0.74  0.7B  NA 

visit,  new 
patient. 

A Rest  home  OJO  0J8  0.32  NA 

visit,  estab 
pat 

A Rest  home  0.80  0.48  0.41  NA 

visit,  estab 
pat. 

A  .„ Resthome  1.00  0.58  Oil  NA  NA  0.02  1.60 

visit,  estab 
pat. 

A Home  visit,  1.01  0.48  0.56  NA  NA  0.04  154 

new  pa- 
tient 

A Home  visit  152  0.74  0S7  NA  NA  0.04  2.30 

newpa- 
tient 

A- Home  visit,  ZJ7  ^M  0.90  NA  NA  0.06  3.41 

new  pa- 
tient. 

A Home  visit,  3.03  1JS  1.03  NA 

new  pa- 
tient 

A Home  visit,  3.79  1J1  1.09  NA 

new  pa- 
tient. 

A Home  visit,  0.78  0.41  a47  NA  HA  OJXi  liO 

estab  pa- 
tent. 

A Home  visit  lie  053  OM  NA 

estab  pa- 
tient. 

A Home  visit  2.02  0.91  0.72  NA 

estab  pa- 
tient. 

A Home  visit  3.03  1.24  OSS  NA  NA  0.05  4.32 

estab  pa- 
tient. 


NA 


NA 


0.03  1.92 


0.04  2.97 


1.13 


1.61 


2.11 


1.53 


1  61 


2.23 


3.22 


495 


1.26 


2.78 


4.01 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA  0.07  4.45  4.13  NA 

NA  0.07  5.47 


NA 


NA 


NA 


NA 


NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA 

XXX 

NA  XXX 


NA   XXX 


99374. 


99375. 


B Home  health  +1.10  1.03  0.67  NA  NA  0.03  2.16  180  NA  NA  XXX 

care  su- 
pervision. 

.- -..    A Home  health  1.73  1.11  0.60  NA  NA  0.03  2.87  2  45  NA  NA  XXX 

care  su- 
pervision. 

^  CPT  codes  and  descriptions  only  are  copyright  1998  American  Medical  Associllon.  Al  n^lB  Raawvad  AppKcabto  FARS/DFARS  Apply. 
^Copyright  1994  American  Dental  Association.  All  rights  tasanad. 
^  -1^  Indicates  RVUs  ara  not  used  tor  Medicare  payment 
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(Section  :  848  of  the  Social  Security  Act  (42 
U.S.C.  13P5W-4)) 
(Catalog  I 
Program  ! 


;cf 


!Io. 


Dated: 

Neil  I.  Stilbnan, 

Deputy  Aisistant 
Resourcei 

[FR  Doc 
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Federal  Domestic  Assistance 
93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 
ril  30,  1999. 


.  ^pr 


Secretary  for  Information 
Management. 

<  9-11511  Filed  5-11-99;  8:45  am] 

4120-01-P 


DEPART  UENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  l^arts  222  and  223 

[Docket  Nd.  950427117-9123-06;  I.D. 
050599D] 

RiN0648-AH97 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawi  Activities; 
Leatherliack  Conservation  Zone 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAAj, 
Commen  e. 
ACTION:  1  emporary  rule. 


SUMMAHvi  NMFS  is  closing,  for  a  2-week 
period,  a  1  inshore  waters  and  offshore 
waters  oi  t  to  10  nm  (18.5  km)  seaward 
of  the  CC  LREGS  demarcation  line  (as 
defined  at  33  CFR  Part  80),  bounded  by 
32°  N.  lat.  and  33°  N.  lat.  within  the 
Leatherbiick  conservation  zone,  to 
fishing  b; '  shrimp  trawlers  required  to 
have  a  tu  -tie  excluder  device  (TED) 
installed  in  each  net  that  is  rigged  for 
fishing,  u  oless  the  TED  has  an  escape 
opening  firge  enough  to  exclude 
leatherbaCk  turtles,  as  specified  in  the 
regulations.  This  action  is  necessary  to 
reduce  mortality  of  endangered 
leatherback  sea  turtles  incidentally 
captured  in  shrimp  trawls. 
DATES:  This  action  is  effective  from  May 
7,  1999  tl|rough  11:59  p.m.  (local  time) 
on  May  21.  1999. 

FOR  FURTMER  INFORMATION  CONTACT: 
Charles  A  .  Oravetz,  (727)  570-5312,  or 
Barbara  /  .  Schroeder  (301)  713-1401. 
For  assist  ince  in  modifying  TED  escape 
openings  to  exclude  leatherback  sea 
turtles,  fiiihermen  may  contact  gear 
specialists  at  the  NMFS  Pascagoula,  MS 
laborator '  by  phone  (228)  762^591  or 
fax(228)>69-8699. 

SUPPLEME  MTARY  INFORMATION:  The  taking 
of  sea  tur  Jes  is  governed  by  regulations 
implemei  iting  the  Endangered  Species 
Act  (ESA  at  50  CFR  parts  222  and  223 
(see  64  Fl :  14051,  March  23,  1999,  final 
rule  cons  ilidating  and  reorganizing  ESA 


regulations).  Generally,  the  taking  of  sea 
turtles  is  prohibited.  However,  the 
incidental  take  of  turtles  during  shrimp 
fishing  in  the  Atlantic  Ocean  off  the 
coast  of  the  southeastern  United  States 
and  in  the  Gulf  of  Mexico  is  excepted 
from  the  taking  prohibition  pursuant  to 
sea  turtle  conservation  regulations  at  50 
CFR  223.206,  which  include  a 
requirement  that  shrimp  trawlers  have  a 
NMFS-approved  TED  installed  in  each 
net  rigged  for  fishing.  The  use  of  TEDs 
significantly  reduces  mortality  of 
loggerhead,  green,  Kemp's  ridley,  and 
hawksbill  sea  turtles.  Because 
leatherback  tiutles  are  larger  than  the 
escape  openings  of  most  NMFS- 
approved  TEDs,  use  of  these  TEDs  is  not 
an  effective  means  of  protecting 
leatherback  turtles. 

Through  a  final  rule  (60  FR  47713 
September  14,  1995),  NMFS  established 
regulations  to  protect  leatherback  tiutles 
when  they  occiu  in  locally  high 
densities  during  their  annual,  spring 
northward  migration  along  the  Atlantic 
seaboard.  Within  the  Leatherback 
conservation  zone,  NMFS  may  close  an 
area  for  2  weeks  when  leatherback 
sightings  exceed  10  animals  per  50 
nautical  miles  (nm)  (92.6  km)  during 
repeated  aerial  surveys  pursu£uit  to 
§  223.206(d)(2)(iv)(A)  through  (C). 

An  aerial  survey  conducted  on  April 
27,  1999.  along  the  South  Carolina  coast 
documented  70  leatherback  turtles  over 
a  total  survey  trackline  of  327  nautical 
miles  (nm)  (606  km).  The  highest 
concentrations  were  noted  in  waters  off 
the  southern  half  of  the  state  along  two, 
parallel  46  tun  (85.2  km)  tracklines 
beginning  at  approximately  32°07'  N. 
lat.,  080°41'  W.  long,  (offshore  Hihon 
Head  Island,  SC)  and  ending  at 
approximately  32°35'  N.  lat.,  079°59'  W. 
long,  (offshore  Kiawah  Island.  SC). 
where  35  leatherbacks  were  sighted 
along  the  trackline  parallel  to  the  coast 
at  approximately  1.5  nm  (2.8  km),  and 
1 7  leatherbacks  were  sighted  along  the 
trackline  paralleling  the  coast  at 
approximately  3.0  nm  (5.6  km).  A 
survey  along  the  same  tracklines  on  May 
3,  1999,  documented  1  leatherback  on 
the  1.5  nm  (2.8  km)  and  11  leatherbacks 
on  the  3.0  imi  (5.6  km)  from  shore 
tracklines.  The  May  3  survey  also 
observed  55  trawlers  operating  along  the 
South  Carolina  coast.  Of  those  55 
trawlers,  52  were  located  south  of  Cape 
Roraain,  within  shrimp  fishery 
statistical  zone  32.  Thirty-four  trawlers 
were  sighted  between  Hilton  Head  and 
Kiawah  Islands,  along  the  portion  of 
trackline  with  the  highest 
concentrations  of  leatherback. 
Therefore,  the  Assistant  Administrator 
for  Fisheries,  NOAA  (AA),  has 
determined  that  all  inshore  waters  and 


offshore  waters  within  10  nm  (18.5  km) 
seaward  of  the  COLREGS  demarcation 
line,  boimded  by  32°  N.  lat.  and  33°  N. 
lat..  within  the  Leatherback 
conservation  zone  are  closed  to  fishing 
by  shrimp  trawlers  required  to  have  a 
TED  installed  in  each  net  that  is  rigged 
for  fishing,  unless  the  TED  installed  has 
an  escape  opening  large  enough  to 
exclude  leatherback  turtles,  meeting  the 
specifications  at  50  CFR 
223.207(a)(7)(ii)(B)  or 
223.207(c)(l)(iv)(B).  These  regulations 
specify  modifications  that  can  be  made 
to  either  single-grid  hard  TEDs  or  Parker 
soft  TEDs  to  allow  leatherbacks  to 
escape. 

The  regulations  at  50  CFR 
223.206(d)(2)(iv)  also  state  that 
fishermen  operating  in  the  closed  area 
with  TEDs  modified  to  exclude 
leatherback  turtles  must  notify  the 
NMFS  Southeast  Regional 
Administrator  of  their  intentions  to  fish 
in  the  closed  area.  This  aspect  of  the 
regulations  does  not  have  a  ciurent 
Office  of  Management  and  Budget 
control  number,  issued  pursuant  to  the 
Paperwork  Reduction  Act. 
Consequently,  fishermen  are  not 
required  to  notify  the  Regional 
Administrator  prior  to  fishing  in  the 
closed  area,  but  they  must  still  meet  the 
gear  requirements. 

This  closure  has  been  announced  on 
the  NOAA  weather  channel,  in 
newspapers,  and  other  media.  Shrimp 
trawlers  may  also  call  (727)570-5312  for 
updated  area  closiue  information. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  piu-poses  of  E.O. 
12866. 

The  AA  is  taking  this  action  in 
accordance  with  the  requirements  of  50 
CFR  223.206(d)(2)(iv)  to  provide 
emergency  protection  for  endcuigered 
leatherback  sea  ttirtles  fi'om  incidental 
captxire  and  drowning  in  shrimp  trawls. 
Leatherback  sea  turtles  are  occurring  in 
high  concentrations  in  coastal  waters  in 
shrimp  fishery  statistical  zone  32.  This 
action  allows  shrimp  fishing  to  continue 
in  the  affected  area  and  informs 
fishermen  of  the  gear  changes  that  they 
can  make  to  protect  leatherback  sea 
turtles. 

Pursuant  to  5  U.S.C.  553(b)(B),  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportunity  to 
comment  on  this  action.  It  would  be 
contrary  to  the  public  interest  to  provide 
prior  notice  and  opportunity  for 
comment  because  providing  notice  and 
comment  would  prevent  the  agency 
from  implementing  the  necessary  action 
in  a  timely  manner  to  protect  the 
endangered  leatherback.  Furthermore, 
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notice  and  opportunity  to  comment  on 
this  action  was  provided  through  the 
proposed  rule  establishing  these  actions 
(60  FR  25663,  May  12,  1995).  For  these 
reasons,  good  cause  exists  under  5 
U.S.C.  553(d)(3)  not  to  delay  the 
effective  date  of  this  rule  for  30  days.  As 
stated  above,  this  closure  has  been 
announced  on  the  NOAA  weather  radio, 
in  newspapers,  and  other  media, 


allowing  time  for  the  shrimp  fishery  to 
comply  with  this  rule. 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553,  or  by  any  other  law,  the 
analytical  reqxurements  of  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  AA  prepared  an  Environmental 
Assessment  (EA)  for  the  final  rule 
requiring  TED  use  in  shrimp  trawls  and 


the  regulatory  framework  for  the 
Leatherback  Conservation  Zone  (60  FR 
47713,  September  14,  1995).  Copies  of 
the  EA  are  available  (see  ADDRESSES). 

Dated:  May  7.  1999. 
Penelope  D.  Daiton, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-11985  Filed  5-7-99;  4:48  pm) 
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of  the  FEDERAL  REGISTER 
lotices  to  the  public  of  the  proposed 
of  rules  and  regulations.  The 
these  notices  is  to  grve  interested 
opportunity  to  participate  in  the 
pnor  to  the  adoption  of  the  final 


DEPARTMENT  OF  AGRICULTURE 

AgricuHpral  Marketing  Service 

7  CFR  Phrt  29 
[Docket  l|io.  TB-99-02] 

Tobacc^  Inspection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


SUMMART:  The  Department  is  proposing 
to  revise!  the  regulations  for  flue-cured 
tobacco  o  more  accurately  describe 
tobacco  IS  it  presently  appears  at  the 
marketp  ace.  The  revision  would  add  a 
special  f  ictor  to  the  grademark  to 
identify  my  lots  of  baled  flue-cured 
tobacco  lot  opened  for  inspection.  This 
would  a  low  a  distinction  between  lots 
that  are  i  )pened  for  inspection  and  lots 
that  are  i  lot  opened  for  inspection. 
Additioi  lal  bale  dimensions  and  space 
requiren  lents  would  be  established  for 
uniform  marketing  display  in  the 
warehouses.  To  take  into  account  the 
marketii  g  of  bales,  a  revision  would 
also  be  necessary  in  the  poundage 
adjustm(  nt  for  a  warehouse  selling  in 
excess  o  the  sales  schedule  and  for 
undesignated  producer  tobacco. 
DATES:  domments  are  due  on  or  before 
June  11,  k  999. 

ADDRESSES:  Send  comments  to  John  P. 
Duncan  II,  Deputy  Administrator, 
Tobacco  P*rograms,  Agricultural 
Marketii  g  Service  (AMS).  United  States 
Department  of  Agriculture  (USDA), 
Room  5C  2  Annex  Building,  PO  Box 
96456,  V  Washington,  DC  20090-6456. 
Commer  ts  will  be  made  available  for 
public  ii  spection  at  this  location  diu-ing 
regular  b usiness  hours. 
FOR  FUR1  HER  INFORMATION  CONTACT: 
John  P.  I  luncan  III,  Deputy 
Adminij  trator.  Tobacco  Programs,  AMS, 
USDA.  F  oom  502  Annex  Building,  PO 
Box  9641  6,  Washington,  DC  20090- 
6456.  Te  ephone  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Department 
propose!  to  amend  regulations  under 


subpart  B,  regulations;  subpart  C, 
Standards,  and  subpart  G,  Policy 
Statement  and  Regulations  Governing 
Availability  of  Tobacco  Inspection  and 
Price  Support  Services  to  Flue-Cured 
Tobacco  on  Designated  Markets, 
pursuant  to  the  authority  contained  in 
the  Tobacco  Inspection  Act  of  1935,  as 
amended  (49  Stat.  731;  7  U.S.C.  511  et 
seq.]. 

This  proposal  was  based  on  a  research 
project  conducted  by  AMS  and 
recommendations  made  by  the  industry 
to  revise  the  regulations  to  better  adapt 
flue-c\ired  bale  inspection  into  the 
current  marketing  system.  On  December 
30,  1998,  the  Flue-Cured  Tobacco 
Advisory  Committee  (FCTAC)  met  and 
reviewed  recommendations  from  the 
tobacco  industry  on  the  flue-ciu-ed  bale 
as  an  alternative  packaging  method.  The 
recommendations  made  by  the  FCTAC 
have  been  included  in  this  proposal  for 
regulatory  action.  The  proposed  revision 
would  add  a  special  factor  to  the 
grademark  to  identify  lots  of  flue-cured 
tobacco  not  opened  for  inspection, 
establish  dimension  and  spacing 
requirements  for  marketing  display  of 
bales,  and  revise  the  poundage 
adjustment  for  a  warehouse  selling  in 
excess  of  the  sales  schedule. 

Flue-cured  tobacco  has  been 
traditionally  marketed  in  a  sheet  with  a 
maximum  weight  of  275  pounds.  The 
dimensions  of  the  sheet  is  8  feet  x  8  feet 
and  is  composed  of  biurlap  or  other 
synthetic  materials.  The  tobacco  is 
arranged  in  a  circular  pattern  on  the 
sheet  and  the  comers  are  tied  diagonally 
for  handling  purposes.  The  lot  of 
sheeted  tobacco  is  approximately  4  feet 
in  diameter. 

The  tobacco  industry  has 
experimented  with  the  bale  as  cm 
alternative  packaging  method  for 
marketing  flue-cured  tobacco  dtuing  the 
past  3  years.  This  alternative  package  is 
a  42-inch  wide  x  42-inch  high  x  40-inch 
long  bale  weighing  approximately  750 
pounds.  The  bale  is  compressed 
together  and  bound  by  metal  wires.  The 
FCTAC  recommended  bale  dimensions 
of  42  inches  x  42  inches  x  40  inches. 

The  current  regulations  under  the 
Tobacco  Inspection  Act  do  not 
specifically  restrict  baling  as  a 
packaging  method  for  flue-cured 
tobacco.  However,  the  current 
regulations  do  require  that  an  official 
grade  determination  be  based  on  a 
thorough  examination  of  a  lot  of 


tobacco.  A  minimum  of  three  locations 
within  a  lot  is  required  to  be  sampled 
to  show  the  range  of  the  entire  lot. 
However,  the  buying  segment  of  the 
tobacco  industry  has  opposed  opening 
bales  citing  integrity  issues.  Without  the 
ability  to  examine  the  interior  of  the 
bale  for  such  conditions  as  doubtful 
keeping  order  (high  moisture  level), 
damaged  tobacco,  or  nesting  (inferior 
quality  tobacco),  an  accurate  grade 
determination  could  not  be  assured. 

During  the  1998  flue-cured  marketing 
season.  Tobacco  Programs  conducted  a 
research  project  on  marketing  flue-cured 
tobacco  in  bales.  The  research  focused 
on  the  grade  and  condition  of  flue-ciu-ed 
baled  tobacco  from  the  beginning  to  the 
end  of  the  marketing  process.  Research 
data  was  collected  at  the  farm  level  as 
the  tobacco  was  compressed  into  a  bale, 
at  the  auction  warehouse  before  and 
during  the  day  of  sale,  and  at  the 
processing  facility  as  the  bale  was 
disassembled. 

The  purpose  of  the  research  project 
was  to  determine  if  significant 
variations  existed  between  the  exterior 
and  interior  of  the  flue-cured  bale  that 
would  impact  the  official  grade 
standards.  The  findings  indicated  there 
was  no  significant  variation  in  grade 
and  condition  observed.  However, 
USDA  inspectors  were  present  at  the 
farm  to  observe  tobacco  being  placed 
into  a  bale  and  the  potential  to  conceal 
inferior  quality  tobacco  was  eliminated. 
Fiulhermore,  the  practice  of  nesting 
(concealing  inferior  quality  tobacco)  has 
been  a  problem  in  the  past  and  it  is 
expected  that  this  problem  will  be 
present  in  the  future.  Without  opening 
a  bale  and  examining  interiors,  an 
acciuate  grade  determination  is  not 
assured.  Since  flue-ciu-ed  tobacco  is  and 
will  continue  to  be  marketed  in  both  the 
sheeted  and  bale  packages,  we  believe 
that  a  distinction  needs  to  be  made 
between  lots  that  are  not  opened  for 
inspection.  Making  such  a  distinction 
would  contribute  to  grading  accuracy 
and  assist  in  maintaining  program 
integrity.  In  the  event  that  a  problem 
exists  regarding  the  quality  or  condition 
of  the  interior  of  the  bale,  a  buyer  would 
have  to  resolve  the  matter  with  the 
producer  or  the  commissioned 
warehouse  operator. 

Accordingly,  the  Department  is 
proposing  to  revise  the  regulations  for 
flue-ciu-ed  tobacco  to  more  accvirately 
describe  tobacco  as  it  appears  at  the 
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marketplace.  This  proposal  would 
revise  the  ciurent  tobacco  regulations  to 
allow  the  inspection  of  bales  of  flue- 
cured  tobacco  without  the  bale  being 
opened  for  inspection.  Fxirther,  this 
proposal  also  provides  that  the 
inspection  of  unopened  bales  would  be 
distinguished  from  opened  bales  by 
adding  the  special  factor  "B"  to  the 
grademark. 

All  lots  of  tobacco  that  are  subject  to 
mandatory  inspection  on  a  designated 
market  should  be  made  accessible  to 
perform  grading  activities.  The 
recommendation  was  made  that  each  lot 
of  haled  flue-cured  tobacco  displayed 
for  sale  on  auction  warehouse  floors  be 
placed  in  rows  end  to  end  so  the  open 
side  of  the  bales  are  facing  the  aisles. 
Also,  a  minimum  space  of  30  inches 
between  the  rows  with  the  distance 
between  lots  of  tobacco  within  the  row 
shall  be  no  less  than  12  inches  between 
immediately  adjacent  lots  was 
recommended.  These  two  spacing 
proposals  would  promote  the  orderly 
marketing  of  baled  tobacco  by  providing 
a  uniform  marketing  display  in  the 
warehouse.  This  would  also  provide 
accessibility  for  inspection  of  the  bales. 

An  additional  proposed  revision 
would  increase  the  poundage 
adjustment  of  2,500  pounds  by  doubling 
the  poimdage  amount  for  a  warehouse 
selling  in  excess  of  the  daily  sales 
schedule.  For  example,  2,500  pouinds 
would  become  5,000  pounds  and  5,000 
pounds  would  become  10,000  pounds. 
The  same  would  be  applicable  to 
undesignated  producer  tobacco,  with 
500  pounds  becoming  1,000  pounds  and 
1,000  pounds  becoming  2,000  pounds. 
This  action  is  being  proposed  because 
the  bale  weight  is  approximately  three 
times  as  much  as  tobacco  marketed  in 
sheets.  This  would  give  the  farmers  a 
chance  to  complete  selling  their  lots  of 
tobacco  when  the  daily  sales  schedule 
has  been  depleted.  This  proposal  should 
meet  industry  needs  for  marketing 
tobacce  in  bales. 

This  rule  has  been  determined  to  be 
"not  significant"  for  piuposes  of 
Executive  Order  12866,  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provision  of 
this  rule. 


Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  hill 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehouses  and 
producers  fall  within  the  confines  of 
"small  business"  which  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  There  are 
approximately  190  tobacco  warehouses 
and  approximately  30,000  producers. 
The  Agricultural  Marketing  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposal  would  add  a  special 
factor  to  the  grademark  to  identify  any 
lots  of  baled  flue-cured  tobacco  not 
opened  for  inspection.  This  change 
would  provide  a  distinction  between 
lots  that  are  opened  for  inspection  and 
lots  that  are  not  opened  for  inspection. 
Accordingly,  this  change  would  more 
accurately  describe  tobacco  as  it  appears 
in  the  marketplace  and  would  assist  in 
maintaining  program  integrity. 
Additional  bale  dimensions  and  space 
requirements  would  be  established  for 
imiform  marketing  display  in  the 
warehouses  and  would  provide 
accessibility  for  inspection  of  the  bales. 
A  revision  would  also  be  made  to  the 
poundage  adjustment  for  a  warehouse 
selling  in  excess  of  the  sales  schedule 
and  for  undesignated  producer  tobacco 
in  order  to  take  into  account  the 
marketing  of  bales.  These  changes 
would  apply  equally  to  both  small  and 
large  entities  and  they  would  take  into 
account  the  marketing  of  flue-cured 
tobacco  as  it  presently  appears  in  the 
marketplace. 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  this 
proposcil  may  file  them  with  the  Deputy 
Administrator,  Tobacco  Programs,  AMS, 
USDA,  Room  502  Annex  Building,  PO 
Box  96456.  Washington,  DC  20090- 
6456.  A  30  day  comment  period  is 
provided  for  comments.  This  period  is 
deemed  appropriate  because  the  flue- 
cured  tobacco  marketing  season  is 
expected  to  begin  in  mid-July  and  these 
changes,  if  adopted,  should  be  made 
effective  as  soon  as  possible. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 


For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
29  be  amended  as  follows: 

PART  29— TOBACCO  INSPECTION 

Subpart  B — Regulations 

1.  The  authority  citation  for  part  29, 
subpart  B  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511m  and  511r. 

2.  A  new  §  29.75b  is  added  to  read  as 
follows: 

§  29.75    Display  of  baled  flue-cured 
tot>acco  on  auction  warehouse  floors  in 
designated  markets. 

Each  lot  of  baled  flue-cured  tobacco 
displayed  for  sale  on  auction  warehouse 
floors  shall  have  a  minimum  of  30 
inches  from  side  to  side  between  the 
rows  with  open  side  of  the  bale  facing 
the  aisles.  Distance  between  lots  of 
baled  tobacco  within  the  row  shall  be  no 
less  than  12  inches  between 
immediately  adjacent  lots. 

Subpart  C—StaiKtards 

3.  The  authority  citation  for  part  29, 
subpart  C  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511b,  511m,  and  511r. 

§29.1059    [Amended] 

4.  In  §  29.1059,  the  words  "and  29.)" 
are  removed  and  the  words  "29,  and 
30.)"  are  added  in  their  place. 

5.  Section  29.1109  is  revised  to  read 
as  follows: 

§29.1109    Rule  3. 

In  drawing  an  official  sample  from  a 
hogshead  or  other  package  of  tobacco, 
three  or  more  breaks  shall  be  made  at 
such  points  and  in  such  manner  as  the 
inspector  or  sampler  may  find  necessary 
to  determine  the  kinds  of  tobacco  and 
the  percentage  of  each  kind  contained  in 
the  lot.  All  breaks  shall  be  made  so  that 
the  tobacco  contained  in  the  center  of 
the  package  is  visible  to  the  sampler, 
except  for  baled  tobacco  that  is  not 
opened  for  inspection  (see  Rule  30). 
Tobacco  shall  be  drawn  from  at  least 
three  breaks  from  which  a 
representative  sample  shall  be  selected. 
The  sample  shall  include  tobacco  of 
each  different  group,  quality,  color, 
length,  and  kind  found  in  the  lot  in 
proportion  to  the  quantities  of  each 
contained  in  the  lot. 

6.  Section  29.1129  is  revised  to  read 
as  follows: 

§29.1129    Rule  23. 

Tobacco  shall  be  designated  by  the 
grademark  "No-G,"  when  it  is  offtype, 
semiciu"ed,  fire-killed,  smoked,  oxidized 
over  10  percent,  has  an  odor  foreign  to 
the  type,  or  is  packed  in  bales  which  are 
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app  oximately  42  inches  wide  x  42 
1  ligh  X  40  inches  long  . 

§  29.1136  is  added  to  read 


not 
inches 
7.  A 
as  follo4rs 


rew 


§29.1134 

Any 
opened 
otherwise 
grade 
grade  b] 
after  the 

8.  In 


Rule  30. 

of  baled  tobacco  that  is  not 
or  inspection  but  which 

meets  the  specifications  of  a 
be  treated  as  a  special  factor 
placing  the  special  factor  "B" 
grademark. 

29.1181,  the  undesignated  text 
immediately  following  table  "1  Grade  of 
is  revised  to  read  as  follows: 


bt  I 


shall 


Scrap", 
§29.1181 


Summary  of  standard  grades. 


Special  factors  "U"  (unsound),  "W" 
-keeping  order),  "S"  (strip), 
(mixed)  may  be  applied  to  all 
he  special  factors  "dirt"  or 
1  nay  be  applied  to  any  grade  in 
Prin  ings  group,  including  first 
Nondescript  from  the  Primings 

special  factor  "B"  may  be 
to  all  bales  to  denote  tobacco 
opei  led  for  inspection.  Tobacco  not 
by  the  standard  grades  is 
designated  "No-G,"  "No-G-F,"  or  "No- 
G-Nesteil." 

Subpart!  G — Policy  Statement  and 
Regulations  Governing  Availability  of 
Tobacc0  Inspection  and  Price  Support 
Services  to  Flue-Cured  Tobacco  on 
DesignaHed  Markets 


(doubtfijl 

and"M 

grades. 

"sand' 

the 

quality 

group.  1 

applied 

not 

covered 


9.  The 
subpart 


Authoifty:  Tobacco  Inspection  Act,  49  Stat. 
.C.  511  et  seq.y.  Commodity  Credit 
in  Charter  Act,  62  Stat.  1070,  as 
(15  U.S.C.  714  et  seq.y.  sec.  213. 
9$-180,  97  Stat.  1149  (7  U.S.C.  1421); 
1  (7  U.S.C.  511  etseq.],  unless 
noted. 


731  (7U 
Corporat 
amended 
Pub.  L. 
49  Stat 
otherwise 


7J 


10.  In 
(c)(2),  (c 
as  follov  s 


5  29.9406,  paragraphs  (c)(1), 
(3),  and  (d)  are  revised  to  read 


§  29.9406    Failure  of  warehouse  to  comply 
with  opei  ling  and  selling  schedule. 


(c)* 

(l)If 
less  of 
adjustment 


opportui  iity 
poimd  o 
pounds 
schedule 
violatioi 
larger 
excess  o 
for  the 
shall  be 
5  pound  > 
5,000  or 
third  an( 


authority  citation  for  part  29, 
}  continues  to  read  as  follows: 


the  excess  is  5,000  pounds  or 
d  jsignated  producer  tobacco,  the 
in  producer  sales 
shall  be  one  pound  for  each 
excess;  sales  in  excess  of  5,000 
I  hall  be  a  violation  of  the  sales 
and  the  adjustment  for  the  first 
shall  be  5,000  pounds  plus  the 
pounds  for  each  pound  in 
5,000  pounds  or  5,000  pounds; 
d  violation,  the  adjustment 
,000  pounds  plus  the  larger  of 
for  each  pound  in  excess  of 
10.000  pounds;  and  for  the 
subsequent  violations,  the 


of  3 


SI  iconc 


adjustment  shall  be  5,000  pounds  plus 
the  larger  of  5  pounds  for  each  pound 
in  excess  of  5,000  pounds  or  50  percent 
of  a  schedule  day's  sales  opportunity. 

(2)  If  the  excess  is  1,000  pounds  or 
less  of  undesignated  producer  tobacco, 
the  adjustment  in  producers  sales 
opportunity  is  one  pound  for  each 
pound  of  excess;  if  the  excess  is  larger 
than  1,000  pounds,  the  adjustment  is 

1 ,000  pounds  plus  the  larger  of  3 
pounds  for  each  pound  in  excess  of 
1.000  or  2,000  pounds. 

(3)  If  the  excess  is  designated 
producer  tobacco  that  is  not  eligible  for 
sales  at  the  warehouse  on  the  day  of  the 
sale,  the  adjustment  in  producers  sales 
opportunity  for  the  first  violation  is  the 
larger  of  3  pounds  for  each  pound  in 
excess  or  5,000  pounds,  and  for  the 
second  and  succeeding  violations,  the 
larger  of  5  pounds  for  each  pound  in 
excess  or  10,000  pounds. 

(d)  If,  on  any  sales  day,  a  warehouse 
does  not  sell  the  full  quantity  of 
designated  or  undesignated  tobacco 
authorized  to  be  sold  at  such 
warehouse,  the  designated  or 
undesignated  sales  opportunity  at  such 
warehouse  on  the  next  immediate  sales 
day  shall  automatically  be  increased  by 
the  unsold  quantity  except  that  no  such 
increase  in  sales  opportunity  shall 
exceed  5,000  poionds  for  designated 
tobacco  or  500  pounds  for  undesignated 
tobacco. 

Dated:  May  6.  1999. 

Enrique  E.  Figueroa, 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  99-11976  Filed  5-11-99;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
RIN  0563-AB70 

General  Administrative  Regulations; 
Premium  Reductions;  Payment  of 
Rebates,  Dividends,  and  Patronage 
Refunds;  and  Payments  to  Insured- 
Owned  and  Record-Controlling  Entities 

AGENCY:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Federal  Crop  Insinance 
Corporation  (FCIC)  proposes  to  amend 
its  General  Administrative  Regulations, 
to  allow  approved  insurance  providers 
to  apply  to  the  Federal  Crop  Insurance 
Corporation  (FCIC)  for  authority  to 
reduce  the  premium  charged  producers 


in  accordance  with  section  508(e)(3)  of 
the  Federal  Crop  Insurance  Act  (Act),  as 
amended,  and  to  provide  the  limitations 
and  requirements  applicable  to  the 
payment  of  rebates,  dividends,  and 
patronage  refunds  to  insureds,  and 
payments  to  insured-owned  and  record- 
controlling  entities. 

DATES:  Written  comments  and  opinions 
on  this  proposed  riUe  will  be  accepted 
until  close  of  business  July  12,  1999  and 
will  be  considered  when  the  rule  is  to 
be  made  final.  Comments  on  the 
information  collection  requirements 
must  be  received  on  or  before  July  12, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Reinsurance  Services 
Division,  Risk  Management  Agency, 
Stop  0804,  United  States  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Washington,  DC.  20250- 
0804.  A  copy  of  each  response  will  be 
available  for  public  inspection  and 
copying  from  8  a.m.  to  4:30  p.m.,  EDT, 
Monday  through  Friday,  except 
holidays,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  a  copy  of  the 
Cost-Benefit  Analysis  to  the  General 
Administrative  Regulations,  contact  E. 
Heyward  Baker,  Director,  Reinsurance 
Services  Division,  Risk  Management 
Agency,  at  the  Washington,  DC,  address 
listed  above,  telephone  (202)  720-4286. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
significant  and,  therefore,  it  has  been 
reviewed  by  OMB. 

Cost-Benefit  Analysis 

A  cost-benefit  analysis  has  been 
completed  and  is  available  to  interested 
parties  at  the  Washington,  DC  address 
listed  above.  In  summary,  the  analysis 
foimd  that:  (1)  The  anti-rebating  and 
record-controlling  provisions  will- 
promote  actuarial  soundness  of  the  crop 
insurance  program;  (2)  premium 
reductions  are  more  likely  to  be  offered 
to  large  premium  policy  holders  than 
small;  (3)  the  proposed  provisions 
authorize  FCIC/RMA  management  to 
deny  permission  to  implement  premium 
reductions  if  there  would  be  a  reduction 
in  the  overall  system's  ability  to  serve 
all  farmers;  and  (4)  the  authority  and 
basic  requirements  for  premium 
reductions  are  specified  in  the  Act.  In 
order  to  avoid  any  adverse  impact  on 
small  farmers  or  on  the  crop  insurance 
program  itself,  §§ 400.755(b)(1)  to  (10) 
provide  grounds  for  FCIC/RMA 
management  to  reject  premium 
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reduction  applications.  Based  on  the 
cost  benefit  analysis  and  the 
requirements  of  the  Act  FCIC  finds  that 
this  regulation  is  in  the  best  interest  of 
the  overall  crop  insurance  program  and 
should  be  proposed  in  the  Federal 
Register  for  public  review  and 
comment. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  section  3507  (j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501),  the  information 
collection  or  recordkeeping 
requirements  included  in  the  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  your  written 
comments  to  Clearance  Officer,  OCIO, 
USDA,  room  404-W,  14th  Street  and 
Independence  Avenue  SW,  Washington, 
DC  20250.  A  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of  publication 
of  this  proposed  rule. 

We  are  soliciting  comments  from  the 
public  comment  concerning  our 
proposed  information  collection  and 
recordkeeping  requirements.  We  need 
this  outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  (such  as  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  responses). 

Title:  General  Administrative 
Regulations;  Premium  reductions; 
payment  of  rebates,  dividends,  and 
patronage  refunds;  and  payments  to 
insured-owned  and  record-controlling 
entities. 

Abstract:  A  new  program  is  being 
proposed  that  will  allow  approved 
insurance  providers  to  apply  to  FCIC  for 
authority  to  reduce  the  premium 
charged  to  producers  in  accordance 
with  the  Federal  Crop  Insurance  Act 
(Act),  as  amended,  and  to  provide  the 
limitation  and  procedures  established 
by  FCIC. 

Purpose:  The  purpose  of  this 
proposed  rule  is  to  provide  guidelines  to 


approved  insurance  providers  and  their 
agents,  employees,  and  contractors 
regarding  prohibited  and  permitted 
practices  with  respect  to  premium 
reductions;  payment  of  rebates, 
dividends,  and  patronage  refunds;  and 
payments  to  insured-owned  and  record- 
controlling  entities. 

Burden  Statement:  The  information 
that  FCIC  collects  on  the  requested 
application  as  defined  in  §400.751  of 
this  regulation,  will  be  used  to 
determine  if  the  premium  charged  to 
producers  may  be  reduced.  The  burden 
for  this  information  collection  assumes 
that  approximately  18  reinsured 
companies  will  read  this  regulation.  It  is 
further  assumed  that  all  18  reinsured 
companies  will  eventually  complete  an 
application  to  obtain  written  approval 
from  RMA  of  premium  reduction  plans. 

Estimate  of  Burden:  We  estimate  it 
will  take  18  reinsured  companies  2 
hours  to  read  the  regulation  for  a  total 
of  36  hours.  In  addition,  we  also 
estimate  it  will  take  them  48  hours  each 
to  apply  to  the  program  twice  a  year. 

Respondents:  18  reinsured 
companies. 

Estimated  annual  number  of 
respondents:  18. 

Estimated  annual  number  of 
responses  per  respondent:  2. 

Estimated  annual  number  of 
responses:  36. 

Estimated  total  annual  burden  on 
respondents:  The  total  public  burden  for 
this  proposed  rule  is  estimated  at  900 
hours. 

Recordkeeping  Requirements:  FCIC 
requires  records  to  be  kept  for  three 
years,  but  all  records  required  by  FCIC 
are  retained  as  part  of  the  normal 
business  practice.  Therefore,  FCIC  is  not 
estimating  additional  burden  related  to 
recordkeeping. 

Copies  of  this  informafion  collection 
can  be  obtained  from:  Clearance  Officer, 
OCIO,  USDA,  room  404-W,  14th  Street 
and  Independence  Avenue  SW, 
Washington,  DC  20250. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  UMRA)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Therefore,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 


Executive  Order  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  provides  the  guidelines  to  be 
used  by  all  approved  insurance 
providers  or  any  other  applicant  and 
FCIC  in  the  application,  review,  and 
approval  of  plans  to  reduce  the 
premiums  charged  producers.  Any 
submission  is  entirely  voluntary  and  the 
guidelines  contained  in  this  rule  does 
not  impact  small  entities  to  a  greater 
extent  than  large  entities.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605)  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  1 2988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  or  action 
before  the  Board  of  Contract  Appeals, 
whichever  is  applicable,  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FCIC  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  tlii- 
quality  of  the  human  environment 
health,  and  safety.  Therefore,  neither  au 
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system,  competition,  and  the  quality  of 
service  afforded  producers.  This  rule  in 
part  provides  procedures  and 
limitations  on  providing  such  dividends 
or  patronage  refunds. 

The  use  of  insured-owned  entities  in 
marketing  also  embodies  the  potential 
for  disguised  rebates.  There  are 
instances  where  associations  or 
cooperatives  have  contracted  with 
insurance  companies  to  provide  a  list  of 
members  and  a  product  endorsement  in 
exchange  for  a  sum  of  money.  In  these 
cases,  the  insured  may  have  an  interest 
in  the  association  or  cooperative  and  the 
insured-owned  entity  may  have  the 
capacity  to  reward  those  producers  who 
purchase  insurance.  Such  inducements 
may  be  prohibited  rebates.  This  rule  is 
proposed  to  ensure  that  any  funds  paid 
to  the  insured-owned  entity  are  used  to 
the  benefit  of  all  members  and  not  only 
those  who  purchase  insurance. 

The  use  of  record-controlling  entities 
presents  different  potential  problems. 
Here  the  potential  impact  is  not  on  the 
delivery  system  and  competition  but  on 
FCIC's  ability  to  achieve  actuarial 
soundness  and  protect  program 
integrity.  Record-controlling  entities  are 
processors,  packers,  etc.  that  maintain 
the  production  records  for  the  producer 
and  also  have  an  interest  in  the 
insurance  policy  as  the  insured  or 
assignee  of  the  policy.  FCIC  uses 
production  records  and  related  crop 
production  information  from  storage 
facilities,  packers,  processors,  and 
marketers  to  design  insurance  products, 
set  premium  rates,  establish  yield 
guarantees  for  individual  producers 
through  the  actual  production  history 
program,  and  to  determine  the 
production  to  count  when  there  is  a 
claim.  There  are  also  cases  where  the 
record-controlling  entity  is  recruited  as 
an  agent  and  paid  a  commission.  This 
creates,  at  the  least,  a  potential  conflict 
of  interest  and  may  jeopardize  actuarial 
soundness  and  program  integrity.  This 
rule  provides  the  conditions  under 
which  record-controlling  entities  can 
participate  in  the  Federal  crop 
insurance  program. 

Premium  reductions  for  FCIC- 
reinsured  policies  are  specifically 
authorized  by  section  508(e)(3)  of  the 
Act,  which  specifically  authorizes 
reinsured  companies  to  reduce  the 
amount  of  producer  paid  premiums  if 
they  can  demonstrate  that  they  can 
deliver  the  crop  insurance  program  for 
less  than  the  amount  of  administrative 
and  operating  expense  reimbursement 
they  receive  imder  the  Act.  This  rule 
establishes  the  procedures  and 
limitations  required  to  implement 
premium  reductions. 


List  of  Subjects  in  7  CFR  part  400 

Administrative  practice  and 
procedure.  Crop  insurance.  Disaster 
assistance.  Fraud,  Penalties,  Reporting 
and  recordkeeping  requirements. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurange 
Corporation  proposes  to  amend  7  CFR 
part  400  by  adding  subpart  W,  effective 
for  the  1999  and  succeeding  reinsurance 
years,  to  read  as  follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  W— Premium  Reductions;  Payment 
of  Rebates,  Dividends,  and  Patronage 
Refunds;  and  Payments  to  Insured-Owned 
and  Record-controlling  Entities  for  the  1999 
and  Subsequent  Crop  Years 

Sec. 

400.750  Basis,  purpose,  and  applicability. 

400.751  Definitions. 

400.752  Payment  of  Rebates. 

400.753  Dividends  and  Patronage  Refunds. 

400.754  Payments  to  Insured-Owned  and 
Record-Controlling  Entities. 

400.755  Reductions  in  premiums. 

400.756  Records  and  Review. 

400.757  Sanctions. 

Authority:  7  U.S.C.  1506(1).  1506(p), 
1508(e)(3) 

Subpart  W — Premium  Reductions; 
Payment  of  Rebates,  Dividends,  and 
Patronage  Refunds;  and  Paynr>ents  to 
Insured-owned  and  Record-controlling 
Entities  for  the  1999  and  Subsequent 
Crop  Years 

§400.750    Basis,  purpose,  and 
applicability. 

(a)  There  is  a  growing  trend  to  use 
marketing  techniques  that  compensate 
or  reward  insureds  who  obtain  crop 
insurance  in  order  to  increase  the 
amount  of  premium  written  and  the 
potential  profitability  of  the  reinsured 
companies.  This  rule  is  intended  to 
regulate  such  conduct  to  protect  the 
integrity  of  the  crop  insurance  program. 

(b)  Section  508(e)(3)  of  the  Act.  as 
amended,  authorizes  FCIC  to  approve 
applications  by  approved  insurance 
providers  to  reduce  premiums  payable 
by  insureds  when  the  private  insurance 
provider  is  able  to  demonstrate  that  it 
can  sell  and  service  the  crop  insurance 
program,  in  accordance  with  the  Act, 
the  Standard  Reinsurance  Agreement, 
and  the  applicable  regulations, 
directives,  bulletins  and  procedures,  for 
less  than  the  amount  paid  by  FCIC  to 
the  approved  insurance  provider  for 
administrative  and  operating  expenses. 
This  subpart  provides  the  timing  of  the 
application,  the  material  to  be  included, 
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and  describes  FCIC's  approval  process 
for  such  application. 

§400.751     Definitions. 

Act.  The  Federal  Crop  Insurance  Act 
{7U.S.C.  1501  etseq.). 

Application.  A  written  request  to 
RMA  for  authority  to  reduce  producer 
paid  premiums 

Approved  insurance  provider.  A 
private  insurance  company  that  has 
been  approved  by  FCIC  to  sell  and 
service  crop  insiu'ance  policies 
reinsured  by  FCIC  under  the  Act. 

Cost-accounting  statement.  A  listing 
of  all  of  the  approved  insurance 
provider's  administrative  and  operating 
costs  related  to  the  delivery  of  the 
Federal  crop  insurance  program, 
prepared  in  a  manner  that  permits 
comparison  with  the  Expense  Exhibit 
submitted  to  RMA  with  the  Plan  of 
Operation. 

Covered  person.  An  approved 
insurance  provider;  any  employee, 
contractor,  agent,  broker,  or  solicitor  of 
such  approved  insurance  provider;  any 
agency  representing  the  approved 
insurance  provider;  any  owner, 
employer  or  controller  of  any  such 
agency  or  contractor;  any  spouse  or 
family  member  residing  in  the  same 
household  as  any  such,  employee, 
contractor,  agent,  broker,  solicitor, 
owner,  or  controller;  or  any  affiliate  of 
any  such  approved  insurance  provider, 
agency,  or  contractor. 

Dividend.  Profits  or  earnings  divided 
among  the  owners  or  shareholders  in 
proportion  to  their  ownership  share. 

Efficiency.  A  measurable  monetary 
savings  realized  by  an  approved 
insiu-ance  provider  from  changes  to  the 
compensation  paid  to  its  owners,  agents, 
or  employees,  or  from  changes  to  the 
administrative  and  operating  procedures 
that  it  employs  in  selling  or  servicing 
FCIC-reinsured  policies  in  accordance 
with  the  Act,  the  Standard  Reinsurance 
Agreement,  and  the  applicable 
regulations,  directives,  bulletins  and 
procedures.  Efficiency  does  not  include 
underwriting  profits  earned  on  such 
policies,  or  investment  returns. 

Entity.  Any  person,  whether 
incorporated  or  not,  including 
associations,  cooperatives,  mutuals, 
corporations,  and  similar  business 
organizations  that  provide  any  good  or 
service  to  insured  producers. 

FCIC.  The  Federal  Crop  Insiuance 
Corporation,  a  wholly  owned 
govenunent  corporation  within  the 
United  States  Department  of 
Agriculture. 

Insured.  The  named  person  shown  on 
the  properly  completed  application  for 
insxu-ance  that  has  been  accepted  by  an 
approved  insurance  provider  and  any 


person  with  a  substantial  beneficial 
interest  in  the  insured. 

Insured-owned  entity.  Any  entity  that 
is  at  least  25  percent  owned  or 
controlled  by  insureds. 

Insured's  premium.  The  portion  of  the 
FCIC-approved  insiu'ance  premium  for 
the  risk  of  loss  that  the  insiu«d  must 
pay. 

Patronage  refund.  A  payment  to  an 
entity's  clients  in  proportion  to  the 
voliune  of  business  that  each  did  with 
the  entity  or  the  amount  of  profit 
generated  from  that  business. 

Person.  Any  individual  or  legal  entity. 

Premium  reduction.  Payment  of  a 
portion  of  the  insured's  premium  by  the 
approved  insurance  provider  in 
accordance  with  section  508(e)(3)  of  the 
Act  and  these  regulations. 

Rebate.  The  giving  or  paying,  either 
directly  or  indirectly,  by  a  covered 
person  of  anything  of  value  to  an 
insm-ed  or  applicant,  or  a  person 
affiliated  with  an  insured  or  applicant, 
such  that  the  gift  or  payment  may 
reasonably  be  construed  by  RMA  as 
intended  to  induce  the  insiu^d  or 
applicant  to  obtain  or  maintain 
insurance  coverage  with  or  through  the 
covered  person. 

Record-controlling  entity.  Any  entity, 
or  its  employee,  agent,  contractor,  or 
affiliate,  that  produces  or  controls  the 
crop  production  records  used  to 
establish  the  amount  of  the  insiuance 
coverage  or  the  amount  of  production  to 
count  in  case  of  loss  on  an  FCIC- 
reinsured  crop  insurance  policy,  who 
also  has  an  interest  in  the  insiu-ance 
policy  as  the  insured  or  assignee  of  the 
policy. 

RMA.  The  Risk  Management  Agency, 
an  agency  of  the  United  States 
Department  of  Agricultin-e  that 
administers  the  crop  insiuance  program 
for  FQC. 

Sales  closing  date.  The  final  date  by 
which  an  FCIC-reinsiued  policy  may  be 
purchased. 

Small  Producer.  The  producer  of  an 
insurable  crop,  which  if  insured  at  65 
percent  of  the  recorded  or  appraised 
average  yield  indemnified  at  100 
percent  of  the  market  price,  or  an 
equivalent  coverage,  would  have  earned 
a  premium,  including  premium  subsidy 
but  excluding  administrative  and 
operating  subsidy,  of  no  more  than 
$500. 

§400.752    Prohibited  practices. 

(a)  Rebating  in  any  form  is  a 
prohibited  practice.  Any  covered  person 
who  provides  a  rebate  to  any  insured  or 
applicant  will  be  subject  to  the  sanction 
provisions  in  §400.757. 

(b)  No  crop  insiu'ance  policy  will  be 
eligible  for  FCIC  reinsurance,  premium 


subsidy,  or  administrative  and  operating 
subsidy  if  any  covered  person  makes 
any  of  the  following  payments  to  the 
insured  producer: 

(1)  Rebate; 

(2)  Premium  reduction,  except  with 
the  prior  approval  of  RMA;  and 

(3)  Dividend  or  patronage  refund,  if 
such  dividend  or  refund  is  promised  to 
the  applicant  or  insured,  or  is 
contingent  upon  the  insured 
maintaining  coverage  with  or  through 
the  entity; 

(c)  No  crop  insurance  policy  will  be 
eligible  for  FCIC  reinsurance,  premium 
subsidy,  or  administrative  and  operating 
subsidy  if  a  covered  person  makes  any 
payment  to: 

(1)  A  record-controlling  entity  or  to 
any  employee,  agent,  or  contractor  of 
such  an  entity,  or  any  entity  controlled 
by  such  an  entity,  except  as  specified  in 
paragraph  (d)  of  this  section;  or 

(2)  An  insured-owned  entity,  except 
an  insurcince  company,  or  to  any 
employee,  agent,  or  contractor  of  such 
an  entity,  or  any  entity  controlled  by 
such  an  entity,  when  the  entity 
participates  in  or  effects  any  control 
over  the  sale  of  policies  and  the 
establishment  or  verification  of  the 
yields  upon  which  insurance  guarantees 
are  based  or  claims  for  indemnities  are 
made,  except  as  specified  in  paragraph 
(d)  of  this  section. 

(d)  Crop  insurance  policies  specified 
in  paragraph  (b)(1)  and  (2)  of  this 
section  will  be  eligible  for  FCIC 
reinsurance,  premium  subsidy,  and 
administrative  and  operating  subsidy 
when  the  specified  payments: 

(1)  Are  approved  in  writing  by  RMA; 

(2)  Are  not  based  on  the  amount  of 
FCIC-reinsured  crop  insurance  business 
sold  through  the  entity;  and 

(3)  The  approved  insurance  provider 
presents  a  plan,  accepted  by  RMA,  that 
demonstrates  how,  in  cases  involving 
record-controlling  entities,  the  integrity 
of  the  crop  production  records  used  to 
establish  the  amount  of  the  insurance 
coverage  or  the  amount  of  production  to 
count  in  case  of  loss  on  an  FCIC- 
reinsured  crop  insurance  policy,  will  be 
protected. 


§400.753 
refunds. 


Dividends  and  patronage 


(a)  Dividends  and  patronage  refunds 
are  permitted  unless: 

(1)  A  dividend  or  patronage  refund  is 
promised  or  guaranteed  to  be  paid  to  the 
insured  or  applicant; 

(2)  The  payment  of  the  dividend  or 
patronage  refund  is  contingent  ipon  the 
insured  or  applicant  obtaining  or 
maintaining  coverage  with  or  through  a 
specific  covered  person;  or 
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(3)  Tl  le  payment  of  the  dividend,  crop 
insurance,  or  patronage  refund  is  made 
only  to  Insureds. 

(b)  Pnor  to  paying  any  dividends  or 
patronage  refunds  to  insioreds  or 
applicants,  the  covered  person  must 
certify  tnat  such  payments  do  not 
violate  paragraph  (a)  of  this  section.  The 
covered  person  making  such  payments 
will  ma  ce  those  financial  records 
applical  lie  to  such  payments  available 
for  insp  jction  at  the  request  of  RMA. 

(c)  Pa  mient  of  any  dividend  or 
patrona  [e  refund  in  violation  of  this 
section  vill  result  in  the  imposition  of 
sanctioi  s  in  accordance  with  §  400.757. 

§  400.75^     Payments  to  insured-owned  and 
record-C(  >ntrolling  entities. 

(a)  Co  fared  persons  may  not  enter 
into  agn  lements  with  insured-owned 
entities  o  purchase  a  list  of  producers 
affiliate!  1  with  the  insured-owned  entity 
or  an  en  iorsement  of  the  covered 
person  I  y  the  insiared-owned  entity 
except  a  s  specified  in  this  section. 

(1)  Th  5  covered  person  must  request 
approva  from  FCIC  in  writing  in 
accordance  with  paragraph  (d)  of  this 
section. 

(2)  Covered  persons  may  not  execute 
agreeme  [its  or  make  any  payments  to 
insured-pwned  entities  until  receiving 
written  Approval  fi-om  FCIC. 

(3)  Th  3  insured-owned  entity  must 
agree  in  ivriting  not  to  make  any 
paymeni  s  or  provide  any  benefits  to  any 
insured  )r  applicant  affiliated  with  the 
insured-  jwned  entity  that  is  contingent 
upon  th(  insured  or  applicant  obtaining 
or  maint  lining  insurance  coverage  with 
or  throuth  a  covered  person. 

(4)  Thi !  insured-owned  entity  must 
agree  in  Arriting  that  all  payments  made 
by  the  cc  vered  person  will  be  deposited 
in  the  ge  leral  fund  to  be  used  for  the 
benefit  of  all  producers  affiliated  with 
the  insui  ed-owned  entity  equally  or  in 
proporti(»n  to  the  persons  interest  in  the 
insured-!  )wned  entity,  as  applicable. 

(5)  Th(  I  amoimt  of  the  covered 
persons'  payment  to  the  insured-owned 
entity  mi  ist  be  a  fixed  amount  and  must 
not  be  ba  sed  on  the  number  of  crop 
insuranc  3  policies  sold  to  producers 
affiliated  with  the  insured-owned  entity 
or  the  vo  ume  of  premium  written. 

(b)  For  any  other  type  of  agreement 
between  covered  persons  and  insured- 
owned  entities,  the  covered  person  must 
comply  \/ith  all  the  requirements  of  this 
section. 

(c)  A  c  )vered  person  is  prohibited 
from  pro  aiding  any  crop  insurance  or 
making  a  ny  payment  to  a  record- 
controlli;  ig  entity  unless: 

(1)  The  covered  person  or  the  record- 
controlUi  ig  entity  provides  a  written 
request  fi  )r  approval  for  the  record- 


controlling  entity  to  obtain  insurance  or 
receive  a  payment  from  FCIC; 

(2)  The  covered  person  or  the  record- 
controlling  entity  obtains  the  written 
approval  from  FCIC;  and 

(3)  The  covered  person  agrees  in 
writing  to  appraise  any  crop  imder  the 
control  of  the  record-controlling  entity 
and  insured  with  or  through  the  covered 
person  not  less  than  5  days  prior  to 
harvest. 

(d)  All  requests  for  approval  under 
this  section  must  comply  with  the 
following: 

(1)  All  requests  for  approval  must  be 
received  not  later  than  60  days  prior  to 
the  date  an  agreement  between  covered 
persons  and  insured-owned  entities  is  to 
be  effective  or,  for  insiu^ance  or 
payments  for  record-controlling  entities, 
the  sales  closing  date  or  payment  date 
(requests  received  after  the  deadline 
will  be  considered  for  the  next  crop  year 
unless  the  request  is  withdrawn  by  the 
approved  insurance  provider  or  unless 
FCIC  otherwise  agrees  in  writing); 

(2)  Each  request  must  include  the 
following  material  and  address  each  of 
the  following  items: 

(i)  The  name  of  the  covered  person 
and  the  person  who  may  be  contacted 
for  further  information  regarding  the 
request  for  approval; 

(ii)  A  detailed  description  of  the 
amounts  to  be  paid  by  the  covered 
persons  and  the  goods  or  services  to  be 
provided  by  the  insured-owned  entity  or 
record-controlling  entity;  and 

(iii)  Any  other  information  required 
by  FCIC. 

(e)  Entering  into  any  agreement, 
providing  insurance  or  making  any 
payment  under  this  section  without  the 
prior  v^rritten  consent  of  FCIC  will  result 
in  the  imposition  of  sanctions  in 
accordance  with  §  400.757. 

(f)  Approval  under  this  section  will 
only  be  valid  for  the  period  specified  by 
FCIC  in  its  written  approval. 

§400.755    Reductions  in  premiums. 

(a)  Approved  insurance  providers 
may  obtain  written  approval  of 
premium  reduction  plans  by  submitting 
an  application  to  RMA  as  follows: 

(1)  Applications  must  be  received  not 
later  than  120  days  before  the  first  sales 
closing  date  on  any  crop  for  which  a 
premimn  reduction  is  requested. 
Applications  filed  less  than  120  days 
before  the  sales  closing  date  will  be 
considered  for  the  next  crop  year  unless 
the  application  is  withdrawn  by  the 
approved  insurance  provider  or  unless 
FCIC  otherwise  agrees  in  wrriting. 

(2)  The  apphcation  under  this  section 
must  be  sent  to  the  Director, 
Reinsurance  Services  Division,  USDA/ 
RMA/Stop  0804,  1400  Independence 


Avenue,  SW,  Washington,  DC  20250- 
0804. 

(3)  Each  application  must  include  the 
following: 

(i)  The  name  of  the  approved 
insurance  provider,  the  person  who  may 
be  contacted  for  further  information 
regarding  the  application,  and  the 
person  who  will  be  responsible  for 
administration  of  the  premium 
reduction; 

(ii)  The  crops,  insurance  plans,  the 
states  or  coimties,  and  all  other 
eligibility  criteria  used  to  determine 
which  insureds  will  be  offered  the 
premium  reduction; 

(iii)  An  estimate  of  the  number  of 
producers  who  will  be  affected,  the 
crops,  counties,  and  states  affected,  and 
the  projected  total  dollar  amount  of  the 
reduction; 

(iv)  The  first  crop  year  for  which  the 
premiiun  reduction  is  proposed  to  be 
offered; 

(v)  A  detailed  description  of  the 
changes  in  administrative  and  operating 
procedm^s  that  produce  the  efficiency 
and  a  detailed  cost-accounting 
statement  verifying  the  existence  and 
the  amount  of  the  efficiency  (Both 
statements  must  be  certified  by  the 
person  authorized  to  sign  the  Standard 
Reinsurance  Agreement  for  the 
approved  insurance  provider.  The  cost- 
accounting  statement  must  include 
historical  data  that  permits  a 
comparison  of  administrative  and 
operating  costs  before  and  after  the 
introduction  of  the  new  procedures. 
Estimates  may  be  supplied  whenever 
the  procedures  have  not  yet  been 
implemented  or  have  not  been 
implemented  long  enough  to  permit  the 
proper  collection  of  cost  accounting 
data); 

(vi)  A  description  and  an  example  as 
to  how  the  approved  insurance  provider 
will  calculate  the  premium  reduction 
and  present  it  to  eligible  insureds; 

(vii)  A  description  of  those  features  of 
the  proposed  premium  reduction  plan 
that  will  assure  that  it  will  not 
discriminate  against  small  producers, 
limited  resources  fanners  as  defined  in 
section  1  of  the  Basic  Provisions,  7  CFR 
457.8,  or  minority  producers. 

(viii)  A  narrative  statement  explaining 
how  the  application  satisfies  all 
applicable  approval  criteria  specified  in 
§400.755;  and 

(ix)  Any  other  information  that  the 
approved  insurance  provider  wishes  to 
submit  or  that  is  required  by  FCIC. 

(b)  Compliance  with  all  the  following 
criteria  is  required  for  FCIC's  approval: 

(1)  All  required  information  must  be 
timely  submitted; 

(2)  There  must  not  be  a  reduction  in 
service  to  policyholders; 
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(3)  There  must  not  be  a  reduction  in 
training  and  supervising  of  agents,  loss 
adjusters,  or  underwriting  and  quality 
assiu-ance  personnel; 

(4)  There  must  not  be  a  reduction  in 
program  integrity  or  an  adverse  affect  on 
actuarial  soundness; 

(5)  There  must  not  be  a  reduction  in 
the  total  delivery  system's  ability  to 
serve  all  producers,  including  small 
producers,  limited  resource  farmers  as 
defined  in  the  Basic  Provisions,  7  CFR 
457.8,  minority  producers,  and 
producers  located  in  areas  with  small 
volumes  of  crop  insurance  business; 

(6)  There  must  not  be  a  reduction  in 
the  total  delivery  system's  ability  to 
provide  risk  management  education  to 
all  producers; 

(7)  The  efficiency  must  be  measurable 
in  dollar  terms; 

(8)  RMA  must  be  able  to  verify  the 
existence  and  amount  of  the  efficiency 
and  that  it  is  derived  from  the 
administrative  and  operating  subsidy 
and  not  any  expected  underwriting  gain; 

(9)  The  efficiency  must  not  derive 
from  marketing  or  underwriting 
practices  that  are  unfairly 
discriminatory;  such  as  discriminating 
among  producers  on  the  basis  of  farm 
size  or  premium  amount;  and 

(10)  The  premium  reduction  must  not 
jeopardize  or  diminish  the  financial 
condition  of  the  approved  insurance 
provider. 

(c)  Each  application  will  be  reviewed 
to  determine  if  all  necessary 
dociunentation  is  included.  FCIC  may 
require  changes  or  adjustments  to  the 
application  consistent  with  the  Act  and 
FCIC's  regulations. 

(d)  An  application  to  reduce  premium 
will  not  be  approved  if  FCIC  determines 
that  it  will  discriminate  against  small 
producers,  limited  resources  fanners  as 
defined  in  section  1  of  the  Basic 
Provisions,  7  CFR  457.8,  or  minority 
producers. 

(1)  If  the  insurance  provider  proposes 
to  offer  the  premium  reduction  to  an 
identifiable  group  of  producers  or  in  a 
specific  geographical  area,  then  the 
premium  reduction  must  be  made 
available  to  all  producers  in  that  group 
or  area,  regardless  of  the  amount  of 
premium  to  be  earned  on  the  producer's 
policy. 

(2)  No  group  or  geographical  area  may 
be  defined  in  such  a  manner  as  to 
exclude  small  producers,  limited 
resource  farmers,  or  minority  producers. 

(e)  The  Director  of  the  Reinsurance 
Services  Division  will  notify  the 
approved  insurance  provider  of  the 
action  taken. 

(1)  If  the  application  is  disapproved, 
the  approved  insurance  provider: 


(i)  Will  be  notified  of  the  reason  for 
disapproval  and  will  be  allowed  to 
amend  the  application  in  an  effort  to 
obtain  FCIC's  approval.  If  the  approved 
insurance  provider  amends  the 
application,  the  review  process  starts 
again  and  it  may  not  be  possible  to 
approve  the  application  in  time  to  have 
it  applicable  for  the  crop  year  for  which 
such  application  was  submitted;  and 

(ii)  May  request  reconsideration  of  the 
decision  with  the  Deputy  Administrator 
of  Insurance  Ser\'ices  within  30  days  of 
disapproval.  Such  request  must  provide 
a  detailed  narrative  of  the  basis  for 
reconsideration. 

(2)  Approval  is  solely  within  the 
discretion  of  FCIC. 

(3)  An  approved  application  may  be 
implemented  by  the  approved  insurance 
provider  by  the  next  sales  closing  date 
for  the  affected  crop  after  approval  by 
RMA. 

(4)  Approved  applications  for 
premiima  reduction  will  only  be  valid 
for  the  period  specified  by  RMA. 

(5)  FCIC  may  rescind  any  approval  at 
any  time  that  it  determines  that  the 
requirements  imposed  by  this  rule  are 
no  longer  satisfied  or  if  a  change  in  the 
Act  necessitates  rescission.  In  such  case, 
rescission  will  not  take  effect  earlier 
than  the  date  of  FCIC's  written  notice  to 
the  approved  insiuance  provider. 

(6)  The  approved  insurance  provider 
must  report  all  changes  causing  a 
material  impact  upon  a  previously- 
approved  application  to  the  Director  of 
the  Reinsurance  Services  Division. 

§  400.756.    Records  and  Review. 

At  any  time  after  approval,  RMA  may 
conduct  a  review  or  audit  of  any  action 
approved  under  this  subpart  and  require 
additional  information  or  access  to 
records  perteiining  to  such  actions. 
Failure  to  comply  with  this  section  will 
result  in  the  impositions  of  sanctions  in 
accordance  with  §  400.757. 

§400.757    Sanctions. 

(a)  No  crop  insurance  policy  in 
violation  of  this  subpart  will  be  eligible 
for  reinsiu-ance,  premium  subsidy,  or 
administrative  and  operating  expenses. 
If  reinsurance,  premium  subsidy,  or 
administrative  and  operating  expenses 
have  been  paid  for  such  policy,  they 
must  be  repaid  to  FCIC. 

(b)  Approved  insurance  providers  are 
responsible  for  the  conduct  of  all  of 
their  covered  persons.  If  such  covered 
person  violates  any  provision  in  this 
subpart,  the  approved  insurance 
provider  will  be  held  strictly  liable. 


Signed  in  Washington,  DC,  on  May  4, 1999. 

Kenneth  D.  Ackerman, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  99-11759  Filed  5-11-99;  8:45  ami 

BILUNG  CODE  3410-0e-(> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  tf>e  Comptroller  of  the 
Currency 

12  CFR  Chap.  I 

[Docket  No.  99-05] 

Community  Bank-Focused  Regulation 
Review 

agency:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  undertaJting  a 
review  of  its  regulations  with  a  view 
toward  identifying  rules  that  may 
impose  disproportionate  or  unnecessary 
burden  on  community  banks.  This 
advance  notice  of  proposed  rulemaking 
(ANPR)  identifies  several  parts  of  the 
OCC's  regulations  that  are  already  under 
review,  requests  comment  on  changes 
that  could  be  made  to  these  regulations, 
and  solicits  suggestions  for 
improvements  in  other  areas  that  would 
be  helpful  to  community  banks.  The 
intended  effect  of  this  action  is  to 
identify  areas  where  the  OCC  could 
reduce  unnecessary  burden  on 
community  banks  without  impairing 
their  safety  and  soundness. 
DATES:  Comments  must  be  received  by 
July  12,  1999. 

ADDRESSES:  Please  direct  your 
comments  to:  Docket  No.  99-05, 
Communications  Division,  Third  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC,  20219.  You  can 
inspect  and  photocopy  all  comments 
received  at  that  address.  In  addition, 
you  may  send  comments  by  facsimile 
transmission  to  FAX  number  (202)  874- 
5274,  or  by  electronic  mail  to 
REGS.COMMENTS@OCC.TREAS.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Feldstein.  Assistant  Director,  or 
Heidi  Thomas,  Senior  Attorney, 
Legislative  and  Regulatory  Activities,  at 
(202)  874-5090. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  supervises  over  2,400 
national  banks  that  vary  widely  in  size, 
business  strategy,  complexity,  and 
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geograp  hie  diversity.  The  OCC  has  a 
strong  Oommitment  to  ensiire  that  our 
regulations  encourage,  rather  than 
impede  national  banks'  efficiency  and 
compet  tiveness,  consistent  with  safety 
and  soundness.  Toward  that  end,  we 
continu  ally  reevaluate  our  rules  in  order 
to  ideni  ify  and  eliminate  requirements 
that  im|  )ose  burdens  on  banks  that  are 
not  nee  jssary  to  maintain  safety  and 
soundnjss.  promote  fair  access  to 
financii  1  services  for  consumers,  or 
accomp  lish  the  OCC's  other  statutory 
respons  ibilities. 

In  19^6.  the  OCC  completed  a  three- 
year,  coknprehensive  effort  to  review 
and  rev  se  all  of  its  regulations.  The 
results  (if  this  effort,  which  was  called 
the  Regulation  Review  Program 
(Progra^i),  were  positive.  Most  of  the 
bankersl  trade  group  representatives, 
banking  lawyers,  and  consumer 
represei  itatives  whom  the  OCC  asked 
about  tl  e  effects  of  the  Program  thought 
that,  on  balance,  it  had  been  a  success. 
While  some  of  the  regulatory  changes 
made  pi  Lrsuant  to  the  Program  were 
designed  to  benefit  community  banks, 
the  Program  did  not  have  the 
commui  uty  bank  charter  as  a  particular 
focus. 

The  C  CC  recognizes  that  community 
banks  o|  )erate  with  more  limited 
resourc*  s  than  larger  institutions  and 
may  present  a  different  risk  profile.  For 
example ,  many  community  banks  have 
more  di:ect  "hands-on"  oversight  by 
senior  n  lanagement  and  smaller  spans  of 
operatic  ns  and  controls  such  that  less 
comple) ;  risk-management  or 
compliatice  systems  may  be  appropriate. 
Differences  between  community  banks 
and  larg  st  banks  in  operational  structure 
and  foa  is  may  result  in  inefficient  or 
uneven  application  of  regulatory 
require!  lents.  Therefore,  we  believe  that 
it  is  app  ropriate  to  take  a  fresh  look  at 
our  regu  lations  with  the  community 
bank  pe  spective  in  mind.' 

Speci  ically,  the  OCC  is  considering 
further  ( hanges  to  our  regulations  that 
would  ti  ike  into  account  the  impact  the 
rules  ha/e  on  conmiunity  banks' 
resources,  as  well  as  other  factors  that 
bear  on  ;ommunity  banks'  operations. 
For  exai  iple,  community  banks 
typicall; '  have  smaller,  less  specialized 
staffs  th  in  larger  banks,  so  the  burden 
of  comp  ying  with  complex  regulations 
is  propo  rtionately  higher.  The  purpose 
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already  recognizes  and  incorporates 
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of  our  commiuiity  bank-focused 
regulation  review  is  to  eliminate  or 
modify  regulatory  requirements  that 
impose  unnecessary  burden.  In 
addition,  we  are  seeking  to  identify 
regulations  as  to  which  it  may  be 
appropriate  to  develop  alternative, 
differential  regulatory  approaches  that 
will  achieve  the  OCC's  goals  while 
minimizing  burden  on  commimity 
banks. 

This  advance  notice  describes  four 
areas  of  regulation  that  the  OCC  is 
already  reviewing.  In  those  areas, 
commenters  are  invited  to  make  specific 
suggestions  for  change.  Depending  on 
the  results  of  the  OCC's  own  review  and 
the  suggestions  made  by  commenters, 
we  will  then  consider  proposing 
specific  revisions  to  our  rules  for 
comment.  In  addition,  commenters  on 
this  advance  notice  are  invited  to 
suggest  other  regulations  that  could  be 
modified  in  ways  helpful  to  community 
banks. 

A  few  of  the  OCC's  regulations 
distinguish  among  banks  based  on  asset- 
size  categories  and  apply  different 
requirements  to  smaller  banks.  For 
example,  12  CFR  part  25,  the  regulation 
implementing  the  Community 
Reinvestment  Act  (CRA),  provides  for 
alternative  means  of  compliance  for 
banks  with  less  than  $250  million  in 
assets.  The  OCC  does  not  have  a 
standard,  generally  applicable  definition 
of  "community  bank,"  however.  We 
invite  comment  on  whether  to  adopt 
such  a  definition  for  purposes  of  this 
regulation  review.  If  so,  should  the 
definition  be  based  primarily  on  asset 
size,  and  what  should  the  asset 
threshold  be?  Should  the  OCC  consider 
factors  other  than  asset  size,  such  as 
whether  the  bank  is  the  sole  provider  of 
banking  services  in  a  community, 
regardless  of  asset  size? 

Areas  Currently  Under  Review 

Part  5 — Corporate  Activities  and 
Transactions 

Community  banks,  like  larger  national 
banks,  routinely  seek  OCC  approval  for 
different  types  of  corporate  transactions. 
Recent  amendments  to  the  OCC's 
operating  subsidiary  rule  reduced 
burden  by  grouping  procedures  for  OCC 
approval  of  operating  subsidiary 
activities  into  different  categories  based 
upon  the  novelty  of  the  activity  and 
level  of  risk  it  presents.  The  required 
approval  procedures  vary  depending 
upon  the  group  in  which  the  activity  is 
placed.  For  example,  qualifying  national 
banks  need  only  file  a  simple  after-the- 
fact  notice  for  certain,  so-called  "plain 
vanilla"  activities  (e.g.,  providing 
accounting,  data  processing,  and  other 


business  services  for  the  bank  or  its 
affiliates).  A  30-day  review  under  an 
expedited  filing  procedure  may  be 
available  for  more  complex  operating 
subsidiary  activities.  See  12  CFR  5.34(e). 

We  invite  comment  on  whether  and 
how  we  could  improve  the  current  rule 
to  further  reduce  appfication  burden  for 
community  banks  seeking  to  engage  in 
certain  routine  bank-permissible 
activities.  Specifically: 

(1)  Should  the  OCC  expand  the  list  of 
activities  eligible  for  after-the-fact  notice 
or  expedited  filing  to  include  more 
activities  that  do  not  present  significant 
safety  and  soundness  concerns? 

(2)  What  types  of  activities  should  the 
OCC  include  in  such  an  expanded  list? 

Banks  that  have  experience  with  the 
OCC's  applications  process  are  also 
invited  to  make  suggestions  about  how 
that  process  could  be  streamlined  or 
improved  for  community  banks.  For 
example,  could  the  OCC  modify  the 
process  to  reduce  the  need  for,  and 
therefore  the  costs  of,  community  bank 
reliance  on  outside  expertise  to  help 
them  comply  with  filing  requirements? 

Branching  is  an  area  in  which 
community  banks  are  especially  active. 
In  1998,  national  banks  with  assets  of 
less  than  $250  million  filed 
approximately  358  branching 
applications.  National  banks  with  assets 
of  between  $250  million  and  $1  billion 
filed  213  branching  applications.  OCC 
intrastate  branch  application  procedures 
generally  require  a  30-day  public 
comment  period  and  a  decision  no  later 
than  15  days  after  the  close  of  the  public 
comment  period  or  45  days  after  the 
filing,  whichever  is  later,  for 
applications  qualifying  for  expedited 
processing,  and  no  later  than  30  days 
after  the  close  of  the  comment  period  for 
applications  subject  to  standard 
processing.  (The  comment  period  for 
applications  to  engage  in  a  short- 
distance  branch  relocation  is  15  days.) 
OCC  rules  also  require  an  applicant  to 
publish  notice  of  its  filing  in  a 
newspaper  of  general  circulation  in  the 
community  in  which  the  applicant 
proposes  to  engage  in  business. 

We  are  requesting  comment  on 
whether  there  are  alternative  time 
fi-ames  or  methods  of  providing  public 
notice  that  would  reduce  burden  for 
community  banks  while  preserving  the 
ability  of  the  public  to  provide 
meaningful  comment  pursuant  to  the 
CRA  or  otherwise.  For  example: 

(1)  Would  posting  a  conspicuous 
notice  at  the  main  office  and  all  existing 
branches  of  the  bank  in  lieu  of 
newspaper  publication  reduce 
unnecessary  burden  but  still  provide 
adequately  for  public  participation? 


Federal  Register/ Vol.  64,  No.  91 /Wednesday,  May  12.  1999 /Proposed  Rules 


25471 


(2)  Are  there  other  reasonable 
regulatory  alternatives  that  would  be 
less  burdensome  for  community  banks 
but  that  are  consistent  with  statutory 
requirements  and  the  OCC's  supervisory 
goals? 

Part  32 — Lending  limits 

Federal  law  {12  U.S.C.  84)  limits  the 
amount  of  loans  and  extensions  of  credit 
a  national  bank  can  make  to  any  one 
borrower  to  15  percent  of  a  national 
bank's  imimpeiired  capital  and  surplus. 
A  bank  may  lend  an  additional  10 
percent  if  the  credit  is  secured  by 
readily  marketable  collateral.  Section  84 
also  provides  exceptions  to  these  limits 
for  various  types  of  loans  or  extensions 
of  credit,  such  as  loans  secured  by 
certain  obligations  of  the  United  States 
or  fully  guaranteed  by  the  United  States, 
loans  secured  by  a  segregated  deposit 
account,  and  loans  arising  from  the 
discount  of  certain  types  of  commercial 
paper.  The  OCC  is  authorized  to  issue 
rules  to  carry  out  the  purposes  of 
Section  84  and  to  establish.limits  or 
requirements  other  than  those  specified 
in  this  section  for  particular  classes  or 
categories  of  loans  or  extensions  of 
credit.  The  OCC's  rule  implementing 
section  84  is  set  forth  at  12  CFR  part  32. 

Community  banks  in  a  number  of 
states  have  represented  to  the  OCC  that 
disparities  in  the  lending  limits 
applicable  to  national  banks  impair 
their  ability  to  provide  effective  and 
competitively  priced  services  in  many 
cases.  We  are  interested  in  obtaining 
further  information  about  the  extent  to 
which  these  limits  may  constrain 
community  banks  from  prudently 
extending  credit,  especially  as 
compared  with  other  financial  services 
providers  in  the  markets  in  which  they 
compete.  Commenters  are  invited  to 
provide  specific  information  about  such 
disparities  in  particular  states,  and  to 
address  the  following  questions: 

(1)  Does  the  national  bank  lending 
limit  create  competitive  disadvantages 
for  community  banks? 

(2)  Are  community  banks  operating 
under  national  charters  losing 
significant  business  to  competitors,  as  a 
result  of  the  constraints  imposed  by  the 
national  bankjending  limits?  If  so, 
which  types  of  lending  are  most  heavily 
affected? 

(3)  Are  there  factors  in  addition  to  the 
lending  limits  that  could  be  contributing 
to  this  business  loss? 

Because  the  lending  limit  promotes 
diversification  of  credit  risk,  which  is 
fundamental  to  the  safe  and  sound 
operation  of  banks,  the  OCC  must 
undertake  any  revisions  to  the  national 
bank  lending  limit  rules  with  great  care. 
Commenters  who  recommend  changes 


to  the  OCC's  lending  limit  rule  therefore 
are  asked  to: 

(1)  Identify  specific  categories  of  loans 
or  borrowers  that  might  be  addressed; 

(2)  Identify  prudential  conditions  that 
the  OCC  might  impose,  to  ensure  that 
any  change  is  implemented  consistent 
with  safety  and  soimdness;  and 

(3)  Discuss  whether  any  changes  to 
the  lending  limits  should  include 
safeguards,  such  as  collateralization  or 
margin  requirements,  similar  to  those 
imposed  by  some  states  with  lending 
limits  that  exceed  those  in  12  CFR  part 
32. 

Commenters  are  also  invited  to 
evaluate  the  effect  of  the  lending  limit 
rules  on  structures,  such  as  loan 
participations,  that  are  commonly  used 
to  diversify  credit  risk  and  to 
recommend  any  changes  to  these 
provisions  that  would  facilitate 
community  banks'  use  of  these 
structures,  consistent  with  safety  and 
soundness. 

Part  7 — Corporate  Governance 

The  OCC  recently  revised  some  of  its 
rules  to  enhance  a  national  bank's 
flexibility  to  use  the  corporate 
governance  procedures  that  are  best 
suited  to  a  particular  bank's  operations. 
For  example,  part  7  of  our  regulations 
now  permits  national  banks  to  adopt  the 
corporate  governance  provisions  in  the 
law  of  the  state  where  the  main  office 
of  the  bank  is  located,  the  state  where 
the  holding  company  of  the  bank  is 
incorporated,  the  Delaware  General 
Corporation  Law,  or  the  Model  Business 
Corporation  Act,  to  the  extent  that  these 
standards  are  not  inconsistent  with 
applicable  federal  banking  statutes  or 
regulations,  or  bank  safety  and 
soundness. 

Commimity  bank  operations  and 
management  may  present  unique 
concerns  from  a  corporate  governance 
perspective,  and  we  invite  comment  on 
whether  there  are  additional  ways  to 
enhance  the  flexibility  of  existing 
procedures.  For  example,  are  there 
specific  state  law  provisions  that  we 
should  consider  including  in  the 
regulation  as  appropriate  for  adoption 
by  community  banks? 

Part  3 — Capital  Adequacy 

The  OCC,  and  the  other  federal 
banking  agencies,^  measure  banks' 
capital  adequacy  according  to  a  detailed 
set  of  uniform  standards  based  on  an 
international  agreement,  commonly 


referred  to  as  the  Basle  Accord,  which 
was  concluded  in  1988  by  the  Basle 
Committee  on  Banking  Regulations  and 
Supervisory  Practices  (the  Basle 
Committee).'  The  1988  Accord  applies 
to  internationally  active  banks."  The 
OCC's  capital  adequacy  standards, 
however,  apply  to  all  national  banks, 
and  the  other  agencies'  standards 
similarly  apply  to  all  of  the  institutions 
they  supervise. 

The  OCC  is  interested  in  learning 
commenters'  views  about  whether  the 
differences  in  activities  and  levels  and 
types  of  risks  between  large  and 
community  banks  warrant  a  differential 
approach  to  supervising  capital 
adequacy.  Commenters  addressing  this 
issue  are  invited  to: 

(1)  Suggest  a  different,  simpler  overall 
approach  to  measuring  capital  adequacy 
for  commimity  banks;  and 

(2)  Identify  specific  aspects  of  the 
OCC's  part  3  standards  that  could  be 
revised  or  applied  differently  to 
community  banks. 

The  part  3  capital  adequacy  standards 
are  linked  directly  to  the  prompt 
corrective  action  (PCA)  provisions  in  12 
CFR  part  6  of  the  OCC's  rules.  The 
capital  categories  used  for  PCA 
purposes  (e.g.,  well  capitalized, 
adequately  capitalized,  etc.)  are  defined 
by  reference  to  the  standards  and 
definitions  in  part  3.  The  PCA 
framework,  which  derives  from  statute,' 
is  a  crucial  component  of  safety  and 
soundness  supervision.  Like  the  capital 
adequacy  standards,  it  has  been 
implemented  jointly  by  the  OCC  and  the 
other  federal  hanking  agencies. 
Accordingly,  commenters  favoring  a 
differential  approach  to  capital 
adequacy  supervision  for  conununity 
banks  are  encouraged  to  address  how 
such  an  approach  could  be 
implemented  consistent  with  the  PCA 
requirements. 

We  expect  to  use  the  information  that 
commenters  provide  on  this  issue  to 
inform  our  discussions  with  the  other 
agencies  about  alternative  approaches  to 


^The  CXX's  capital  adequacy  standards  appear  at 
12  CFK  part  3.  The  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB).  the  Federal  Deposit 
Insurance  Corporation  (FDIC).  and  the  Office  of 
Thrift  Supervision  (OTS)  each  have  regulations 
containing  similar  standards. 


'This  Committee  is  now  known  as  the  Basle 
Committee  on  Banking  Supervision.  The  Basle 
Committee  was  established  in  1975  by  the  central 
bank  Governors  of  the  Group  of  Ten  Countries.  It 
consists  of  senior  representatives  of  bank 
supervisory  authorities  and  central  banks  ftxim 
Belgium,  Canada,  France,  Germany,  Italy,  Japan, 
Luxembourg,  the  Netherlands,  Sweden, 
Switzerland,  the  United  Kingdom,  and  the  United 
States.  It  usually  meets  at  the  Bank  for  International 
Settlements  in  Basle,  where  its  permanent 
Secretariat  is  located. 

'The  Basle  Committee  is  currently  considering 
revisions  to  the  1998  Accord.  Any  changes  would 
be  subject  to  a  consultative  process  and  are 
expected  also  to  apply  to  internationally  aclive 
banks. 

"•See  12  use.  1831o  (PCA  statute);  12  CFR  part 
6  (OCC  PCA  regulation). 
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evalual  ing  capital  adequacy  for  small 
institulions.  After  receiving  comments 
in  resp  mse  to  this  ANPR,  the  OCC  will 
consull  with  the  other  agencies  to 
determ  ne  if  modifications  to  the  capital 
regulat:  ons  are  appropriate. 

ComiiK  nt  Solicitation 

The  ( )CC  invites  comment  generally 
on  eacl  of  the  areas  identified  in  this 
advanoj  notice,  as  well  as  specifically 
on  the  fuestions  asked  in  each  area.  For 
each  of  these  areas,  we  are  interested  in: 

(1)  W  hether  existing  rules  are 
requiring  inefficient  allocation  of  the 
bank's  Existing  resources  or  imposing 
undue  1  )urdens  on  in-house  staff. 

(2)  What  conununity  bank  lines  of 
busines  s  or  community  bank  operations 
are  affe  rted  by  the  rule  and  what 
specific  requirements  require  the  bank 
to  obtai  1  expertise  from  outside 
sources  ? 

(3)  Quid  we  change  or  modify 
specific  provisions  to  reduce  burdens  on 
comma  aity  banks  without 

compro  mising  safety  and  soundness 
standar  Is? 

(4)  Ai  e  there  reasonable  regulatory 
altemat  ves  that  would  be  less 
burden!  ome  for  conmiunity  banks? 

In  ad(  lition,  commenters  on  this 
notice  a  re  invited  to  suggest  other 
regulati  3ns  that  could  be  modified  in 
ways  he  Ipful  to  commimity  banks. 

Dated:  May  4,  1999. 
John  D.  I  lawke,  ]r., 

Comptw  lerofthe  Currency. 

[FR  Doc  99-12011  Filed  5-11-99;  8:45  am) 
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SUMMARY 

Manage: 
hold  a  : 
and  27, 
affectinj 
exclusi 
dates: 


:  The  New  England  Fishery 
ment  Council  (Council)  will 
•day  public  meeting  on  May  26 
1999,  to  consider  actions 
New  England  fisheries  in  the 
economic  zone, 
he  meeting  will  be  held  on 
Wednes  lay,  May  26,  1999,  at  9:30  a.m. 


IV  e 


and  on  Thursday,  May  27,  1999,  at  8:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Plymouth  Inn,  180  Water 
Street,  Plymouth,  MA  02360;  telephone 
(508)  747-4900.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1036;  telephone:  (781)  231-0422. 
Copies  of  framework  adjustment 
documents  may  be  obtained  from  the 
Council. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(781) 231-0422. 
SUPPLEMENTARY  INFORMATION: 

Wednesday,  May  26,  1999 

After  introductions,  the  Executive 
Director  of  the  South  Atlantic  Fishery 
Management  Council  will  discuss  the 
Atlantic  Coastal  Cooperative  Statistics 
Program  process  fi'om  a  Council 
perspective.  During  the  Groundfish 
Committee  Report  which  follows,  the 
committee  will  make  recommendations 
to  the  Council  regarding  approval  of 
Framework  Adjustment  31  (FWA  31)  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  Possible 
management  measures  on  FWA  31 
would  require  vessels  in  the 
multispecies  fishery  to  remove  four  30- 
day  blocks  out  of  their  fishing  time  in 
the  fishery  to  achieve  the  FMP 
objectives  for  Georges  Bank  cod  and 
minimize  impacts  on  other  regulated 
species.  Other  possible  measures  in  this 
framework  include  eliminating  the  Gulf 
of  Maine  cod  trip  limit  program  running 
clock,  raising  the  cod  minimum  size  to 
21  inches  (0.5  m),  and  reducing  the 
number  of  hooks  and  gillnets  fished  by 
fixed  gear  vessels  on  Georges  Bank.  The 
Groimdfish  Committee  also  will  provide 
the  Council  with  an  update  on  the 
development  Amendment  1 3  to  the 
FMP.  The  discussion  of  groundfish 
issues  will  continue  throughout  the  rest 
of  the  afternoon. 

Thursday,  May  27, 1999 

The  meeting  will  commence  with 
reports  fi-om  the  Council  Chairman, 
Executive  Director,  Acting  NMFS 
Regional  Administrator,  Northeast 
Fisheries  Science  Center  and  Mid- 
Atlantic  Fishery  Management  Council 
liaisons,  and  representatives  of  the 
Coast  Guard  and  the  Atlantic  States 
Marine  Fisheries  Commission.  During 
the  Scallop  Committee  Report,  the 
Council  will  identify  issues  to  be 
addressed  by  Amendment  10  to  the 
Atlantic  Sea  Scallop  FMP,  including 


rotational  area  management. 
Additionally,  the  Council  will  issue 
recommendations  to  the  Acting 
Regional  Administrator  for  specific 
research  proposals  utilizing  the  1 
percent  scallop  Total  Allowable  Catch 
set-aside  from  Closed  Area  II.  During  the 
Whiting  Committee  Report,  the 
committee  will  recommend  ways  to 
modify  the  mesh  size/possession  limit 
enrollment  program  and  expand  the  use 
of  net  strengtheners  to  the  2.5  inch  (0.06 
m)  category  in  the  whiting  fishery.  Any 
recommendations  approved  by  the 
Council  may  be  submitted  to  NMFS  for 
its  consideration  as  a  public  comment 
on  Amendment  12  to  the  Northeast 
Multispecies  Fishery  Management  Plan. 
The  Council  will  discuss  industry-based 
gear  research  and  information  collection 
opportujiities  during  years  1  and  2  of 
plan  implementation.  During  the 
afternoon  session,  the  Interspecies 
Committee  will  report  on  and  ask  for 
approval  of  committee  priorities, 
including  vessel  permit  consistency  and 
upgrading  issues  and  recommendations 
for  changing  the  start  dates  of  the 
fishing  years.  The  committee  will  report 
on  their  discussions  about  vessel 
capacity  management.  The  Habitat, 
Enforcement,  Dogfish,  Herring,  and  Ad- 
hoc  Vessel  Buyback  Committees  will 
update  the  Council  on  their  activities. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 

Documents  pertaining  to  framework 
adjustment  actions  are  available  for 
public  review  7  days  prior  to  a  final  vote 
by  the  Council.  Copies  of  the  documents 
may  be  obtained  from  the  Council  (see 
ADDRESSES). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  May  6,  1999. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  99-12031  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  3S10-22-F 


25473 


Notices 


Federal  Register 

Vol.  64,  No.  91 
Wednesday,  May  12,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  Availability  of 

Environmental  Assessment  and  Finding 

of  No  Significant  Impact. 

SUMMARY:  An  Environmental  assessment 
on  the  Council's  proposed  regulatory 
revisions  of  its  regulations 
implementing  Section  106  of  the 
National  Historic  Preservation  Act  was 
prepared  in  accordance  wi\h  the 
National  Environmental  Policy  Act 
(NEPA),  42  U.S.C.  4321  et  seq.,  and  the 
Advisory  Council  on  Historic 
Preservation's  NEPA  regulations,  36 
CFR  Part  805.  The  environments 
assessment  made  a  preliminary 
determination  that  promulgation  of  the 
revised  regulations  would  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment  and  that 
preparation  of  an  environmental  impact 
statement  would  not  be  necessary. 
Notice  of  the  availability  of  the 
environmental  assessment  and 
preliminary  determination  of  no 
significant  impact,  and  of  a  30-day 
public  comment  period  was  published 
in  the  Federal  Register  on  August  12, 
1997.  The  Council  has  considered  the 
comments  received  and  has  found  that 
the  proposed  action  will  have  no 
significant  impact  on  the  human 
environment.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  may  be 
obtained  by  contacting  the  person  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Marques,  Assistant  General 
Counsel,  Advisory  Council  on  Historic 
Preservation,  1100  Permsylvania 
Avenue,  Suite  809,  Washington,  DC 
20004.  (202)  606-8503. 


Authority:  42  U.S.C.  4321  et  seq.;  36  CFR 
part  805. 

Dated:  May  6, 1999. 
John  M.  Fowler, 

Executive  Director. 

[PR  Doc.  99-11906  Filed  5-11-99;  8:45  am] 

BILLING  CODE  4310-10-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Malaria  Vaccine  Development 
Program:  Federal  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  USAID  Malaria  Vaccine 
Development  Program  (MVDP)  Federal 
Advisory  Committee.  The  meeting  will 
be  held  from  8:30  AM  to  5:00  PM  on 
June  10,  1999  and  from  8:30  to  noon  on 
June  11, 1999  at  the  Conference  Room 
of  the  Environmental  Health  Project 
located  in  Suite  300,  1611  North  Kent 
Street  in  Arlington,  VA  22209-2111. 

The  agenda  will  concentrate  on  the 
activities  of  the  MVDP  over  the  past  six 
months  and  plans  for  the  next  year.  The 
meeting  will  be  open  to  the  public 
unless  it  is  necessary  to  discuss 
procurement  sensitive  information; 
should  this  be  the  case,  it  will  be 
aimounced  and  the  meeting  closed  at 
the  appropriate  time.  Any  interested 
person  may  attend  the  meeting,  may  file 
written  statements  with  the  committee 
before  or  after  the  meeting,  or  present 
any  oral  statements  in  accordance  with 
procedm-es  established  by  the 
committee,  to  the  extent  that  time 
available  for  the  meeting  permits. 

Those  wishing  to  attend  the  meeting 
or  to  obtain  additional  information 
about  the  USAID  MVDP  should  contact 
Carter  Diggs,  the  designated  Federal 
Officer  for  the  USAID  MVDP  Federal 
Advisory  Committee  at  the  Office  of 
Health  and  Nutrition,  USAID/G/PHN/ 
HN/EH/,  Room  3.07-013,  3rd  floor, 
RRB,  Washington,  DC  20523-3700, 
telephone  (202)  712-5728,  Fax  (202) 
216-3702,  cdiggs@usaid.gov. 
Carter  Diggs, 

USAID  Designated  Federal  Officer  (Technical 
Advisor,  Malaria  Vaccine  Development 
Program). 

[PR  Doc.  99-12027  Filed  5-11-99;  8:45  am] 
BILUNG  CODE  6116-01-M 


COMMODITY  CREDIT  CORPORATION 
Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  May  17.  1999. 
PLACE:  Room  104-A,  Jamie  Whitten 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the 
Open  Meeting  of  May  11,  1998. 

2.  Memorandum  re:  Update  of 
Commodity  Credit  Corporation  (CCC)- 
Owned  Inventory. 

3.  Memorandum  re:  Commodity 
Credit  Corporation's  (CCC's)  Financial 
Condition  Report. 

4.  Memorandum  re:  Settlement 
Actions  Report. 

5.  Resolution  re:  Revisions  of  Bylaws 
of  Commodity  Credit  Corporation. 

6.  Resolution  re:  Termination  of 
Obsolete  Commodity  Credit  Corporation 
Board  Dockets. 

7.  Docket  P-CON-99-008,  re: 
Delegation  of  Authority  for  Commodity 
Credit  Corporation  Agreements  with 
Federal  Agencies,  State  and  Local 
Governments,  and  Other  Entities  for 
Hazardous  Waste  Management. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Juanita  B.  Daniels,  Acting  Secretary, 
Commodity  Credit  Corporation,  Stop 
0571,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW, 
Washington,  D.C.  20250-0571. 

Dated:  May  7, 1999. 
Juanita  B.  Daniels, 

Acting  Secretary,  Commodity  Credit 
Corporation. 

[FR  Doc.  99-12146  Filed  5-10-99;  2:54  pm) 

BILLING  CODE  3410-06-M 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Uniform  Grain  and  Rice  Storage 
Agreement  Fees 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  of  fees. 

SUMMARY:  The  purpose  of  this  notice  is 
to  publish  a  schedule  of  fees  to  be  paid 
to  Commodity  Credit  Corporation  (CCC) 
by  grain  and  rice  warehouse  operators 
requesting  to  enter  into  a  storage 
agreement  to  store  CCC  commodities  or 
commodities  pledged  as  collateral  for 
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CCC  loc  ns;  increase  the  amount  of 
storage  :overed  by  an  existing  storage 
agreem(  nt  for  storage  of  such 
commolities;  or  renew  an  existing 
agreemi  nt  for  the  storage  of  such 
commoilities. 

EFFECTT^E  DATE:  April  1,  1999. 

FOR  FUR  FXER  INFORMATION  CONTACT: 

Howard  Froehlich.  Chief.  Storage 
Contrac;  Branch,  Warehouse  and 
Inventoy  Division,  Farm  Service 
Agency  United  States  Department  of 
Agriculiure,  1400  Independence 
Avenue  SW  STOP  0553,  Washington, 
DC  202;  0-0553,  telephone  (202)  720- 
7398,  R0(  (202)  690-3123. 

Deter,  nination:  In  accordance  with  the 
provisions  of  the  Commodity  Credit 
Corporation  Charter  Act  (15  U.S.C.  714 
et  seq.),  CCC  enters  into  storage 
agreements  with  grain  and  rice 
warehouse  operators  to  provide  for  the 
storage  of  commodities  owned  by  CCC 
or  pledg  ed  as  security  to  CCC  for 
marketing  assistance  loans. 

Speci  ically,  7  CFR  part  1421.5558 
provide: ;  that  all  grain  and  rice 
warehoi  ise  operators  who  do  not  have 
an  exist:  ng  agreement  with  CCC  for 
storage  i  nd  handling  of  CCC-owned 
commo(  ities  or  commodities  pledged  to 
CCC  as  loan  collateral,  but  who  desire 
such  an  agreement,  must  pay  an 
applicat  on  and  examination  fee  for 
each  wa  "ehouse  for  which  CCC  approval 
is  soughi  prior  to  CCC  conducting  the 
original  warehouse  examination. 

A  revi  bw  of  the  revenue  collected  for 
applicat  on  and  examination  fees 
indicate  i  that  the  fees  collected  are 
insuffici  snt  to  meet  costs  incurred  by 
CCC  for  warehouse  examinations  and 
contract  origination  administrative 
functionp.  Accordingly,  beginning  April 
1  with  the  start  of  the  199»-2000 
contract  year,  the  fees  are  changed  by 
increasing  by  7.5  percent  those  fees 
applicable  to  the  1998-99  contract  year. 

The  feB  will  be  computed  at  the  rate 
of  $16  for  each  10,000  bushels  of  storage 
capacity  or  fraction  thereof,  but  the  fee 
will  be  rot  less  than  $160  nor  more  than 
$1,600. 

Furthf  r  each  warehouse  operator  who 
has  a  no:i-federally  licensed  grain  or 
rice  warehouse  in  States  that  do  not 
have  a  ci  (operative  agreement  with  CCC 
for  ware  louse  examinations  must 
addition  illy  pay  an  annual  fee  to  CCC 
for  each  5uch  warehouse  which  is 
approve!  1  by  CCC  or  for  which  CCC 
approval  is  sought.  The  collection  of  the 
addition  d  fee  by  CCC  is  currently 
suspended.  CCC  continues  to  suspend 
collection  of  the  annual  fee,  but  CCC 
may  rein  state  the  annual  fee  by  future 
notice  to  the  industry. 


Signed  at  Washington.  DC,  on  May  5. 1999. 

Keith  Kelly, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

(FR  Doc.  99-11993  Filed  5-11-99;  8:4.5  am] 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Approval  of  New 
Information  With  Use  of  a  Survey 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 

ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service  (RBS)  has  received 
approval  for  a  new  information 
collection  in  order  to  render  service  to 
associations  of  producers  of  agricultural, 
forestry,  and  fisheries  products  and 
federations  and  subsidiaries  thereof  as 
authorized  in  the  Cooperative  Marketing 
Act  of  1926. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  12,  1999  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Hogeland,  Agricultural  Economist, 
RBS,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW,  Stop 
3253,  Washington,  DC.  20250-3253. 
Telephone  (202)  690-0409. 

SUPPLEMENTARY  INFORMATION: 

Title:  Local  Cooperatives'  Role  in  the 
Emerging  Grain  and  Feed  Industry. 
OMB  Control  Number:  0570-0032. 

Expiration  Date  of  Approval: 
September  30,  1999. 

Type  of  Request:  New  Information 
Collection. 

Abstract:  The  mission  of  the  Rural 
Business-Cooperative  Service  (RBS), 
formerly  Agricultural  Cooperative 
Service  (ACS),  is  to  assist  farmer-owned 
cooperatives  in  improving  the  economic 
well-being  of  their  farmer-members. 
This  is  accomplished  through  a 
comprehensive  program  of  research  on 
structural,  operational,  and  policy 
issues  affecting  cooperatives;  technical 
advisory  assistance  to  individual 
cooperatives  and  to  groups  of  producers 
who  wish  to  organize  cooperatives;  and 
development  of  educational  and 
informational  material.  The  authority  to 
carry  out  RBS's  mission  is  defined  in 
the  Cooperative  Marketing  Act  of  1926 
(44  Stat.  802-1926). 


Authority  and  Duties  of  Division  (7 
U.S.C.  453) 

(a)  The  division  shall  render  service 
to  associations  of  producers  of 
agricultural  products,  and  federations 
and  subsidiaries  thereof,  engaged  in  the 
cooperative  marketing  of  agricultural 
products  including  processing, 
warehousing,  manufacturing,  storage, 
the  cooperative  purchasing  of  farm 
supplies,  credit,  financing,  insurance, 
and  other  cooperative  activities. 

(b)  The  division  is  authorized  to: 

(1)  Acquire,  analyze  and  disseminate 
economic,  statistical,  and  historical 
information  regarding  the  progress, 
organization,  and  business  methods  of 
cooperative  associations  in  the  United 
States  and  foreign  countries. 

(2)  Conduct  studies  of  the  economic, 
legal,  fineuicial,  social  and  other  phases 
of  cooperation,  and  publish  the  results 
thereof  Such  studies  shall  include  the 
analyses  of  the  organization,  operation, 
financial  and  merchandising  problems 
of  cooperative  organizations. 

(3)  Make  surveys  and  analyses  if 
deemed  advisable  of  the  accounts  and 
business  practices  of  representative 
cooperative  associations  upon  their 
request;  to  report  to  the  association 
surveyed  the  results  thereof;  and,  with 
the  consent  of  the  association  surveyed, 
to  publish  summaries  of  the  results  of 
such  surveys,  together  with  similar 
facts,  for  the  guidance  of  cooperative 
associations  and  for  the  purpose  of 
assisting  cooperative  associations  in 
developing  methods  of  business  and 
market  analysis. 

(4)  Acquire  from  all  available  sources, 
information  concerning  crop  prospects, 
supply,  demand,  current  receipts, 
exports,  imports,  and  prices  of 
agricultural  products  handled  or 
marketed  by  cooperative  associations, 
and  to  employ  qualified  commodity 
marketing  specialists  to  summarize  and 
analyze  this  information  and 
disseminate  the  same  among 
cooperative  associations  and  others. 

RBS  also  has  a  stated  objective  to 
monitor  the  structure,  conduct,  and 
performance  of  the  grains  and  oilseeds 
marketing  systems  and  the  role  and 
effectiveness  of  cooperatives  within  that 
system;  analyze  the  impact  of 
government  programs  and  policies  that 
affect  grains  and  oilseeds  cooperatives; 
and  provide  leadership  and  guidance  to 
grain  and  oilseed  cooperatives  based  on 
the  results  of  research  and  technical 
assistance  studies  and  on  program 
experience. 

The  elimination  of  government 
storage  programs  during  the  mid-1990s 
removed  what,  for  many  years,  was  the 
financial  backbone  of  most  cooperative 
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grain  elevators.  At  the  same  time,  the 
market  began  a  crucial  transformation  to 
more  fully  account  for  differences  in  the 
value  of  grain  in  its  end  use. 

Export  markets,  the  genesis  of  this 
transformation,  typically  blend  grain 
lots  to  achieve  a  minimum  average  No. 
2  quality.  They  usually  do  not  pay 
premivuns  for  No.  1  grain,  and  they 
discoimt  from  the  No.  2  standard.  The 
industry  argues  that  economic  gains 
from  blending  allow  it  to  operate  on  a 
narrower  per  bushel  price  margin.  This 
emphasis  on  price  downplays  the 
functional  attributes  that  affect  nutrient 
content  or  processing  characteristics. 
Moreover,  kernel  characteristics  which 
increase  the  harvestability  and 
storability  of  grain  are  the  opposite  of 
those  that  improve  the  efficiency  of 
processing  operations.  Although 
processors  want  softer- textiu'ed,  thin 
fjericap  kernels,  plant  breeders  have 
generally  focused  on  harder-textured 
products. 

Consequently,  softer  grains  must  be 
produced  on  a  systematic  and 
contractual  basis  since  such  varieties 
deteriorate  when  passing  through  the 
traditional  commodity  distribution 
system.  These  newer,  often  genetically- 
engineered  grains  are  typically 
produced  and  marketed  outside  today's 
commodity  system  and  purchased  as 
"manufacttu-ed"  or  identity-preserved 
products. 

Cooperatives'  infrastructure — fanner 
linkages,  elevators,  distribution 
channels,  and  grain  processing 
activities — gives  them  an  imparalled 
opportunity  to  position  themselves 
within  the  emerging  identity-preserved 
grain  sector  before  alternative  systems 
have  emerged.  Yet,  it  is  not  clear  to 
what  degree  cooperatives  are  cognizant 
of  or  prepared  for  these  opportunities. 
The  siuA'ey  will  reveal  a  baseline  of 
cooperative  resources  and  preferences 
that,  at  a  minimum,  could  raise 
cooperative  awareness  of  industry 
opportimities,  and,  ultimately, 
contribute  to  the  standardized 
production  and  marketing  grain  sector 
desired  by  processors. 

Because  identity-preserved  grains 
represent  a  new  industry,  data  on 
production  intentions,  marketing, 
infrastructure  requirements,  and  other 
facets  of  industry  structure  and 
performance  are  not  available  from 
alternative  sources. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
response. 

Respondents:  Local  cooperatives 
involved  in  grain  or  feed  marketing  or 
handling. 

Estimated  Number  of  Respondents: 
700. 


Estimated  Number  of  Responses  per 
Respondent:  One. 

Estimated  Total  Annual  Burden  on 
Respondents:  175  hoius. 

Copies  of  this  information  collection 
can  be  obtained  from  Jean  Mosley, 
Support  Services  Division,  Regulation 
and  Paperwork  Management  Branch,  at 
(202)690-0041. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acoiracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Jean  Mosley, 
Support  Services  Division,  Regulations 
and  Paperwork  Management  Branch, 
U.S.  Department  of  Agricultiu-e,  Rural 
Development,  1400  Independence 
Avenue  SW,  Stop  0742,  Washington, 
D.C.  20250.  All  comments  to  this  notice 
will  be  simmiarized.  All  comments  will 
also  become  a  matter  of  a  public  record. 

Dated:  April  28.  1999. 

Dayton  J.  Watkins, 

Administrator,  Rural  Business-Cooperative 
Service. 

[FR  Doc.  99-11979  Filed  5-11-99;  8:45  am] 

BILLING  CODE  3410-XY-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Distance  Learning  and  Teiemedicine 
Loan  and  Grant  Program 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  Application  filing 
deadline. 

summary:  The  Rural  Utilities  Service 
(RUS)  annoimces  its  Distance  Learning 
and  Teiemedicine  Program  application 
window  for  funding  during  fiscal  year 
(FY)  1999.  For  FY  1999,  $12.5  miUion 
in  grants  and  $150  million  in  loans  will 
be  made  available  for  distance  learning 
and  teiemedicine  projects  serving  riiral 
America.  The  funding  will  be  provided 
in  three  categories:  (1)  $7.5  million  will 
be  available  for  grants;  (2)  $100  million 
will  be  available  for  loans;  and  (3)  $55 


million  will  be  available  for 
combination  grants  and  loans  ($5 
million  in  grants  paired  with  $50 
million  in  loans). 

DATES:  Applications  for  grants  must  be 
postmarked  by  RUS  no  later  than 
Friday,  July  9,  1999.  Applications  for  FY 
1999  loans  or  combination  loans  and 
grants  may  be  submitted  at  anytime  up 
to  September  30,  1999,  and  will  be 
processed  on  a  first-come,  first-serve 
basis. 

ADDRESSES:  Applications  are  to  be 
submitted  to  the  Rural  Utilities  Service, 
U.S.  Department  of  Agriculture.  1400 
Independence  Avenue,  SW,  STOP  1550, 
Washington,  DC  20250-1550. 
Applications  should  be  marked 
"Attention:  Director,  Advanced  Services 
Division,  Telecommimications 
Program". 

FOR  FURTHER  INFR0MAT10N  CONTACT: 
Roberta  D.  Purcell,  Assistant 
Administrator.  Telecommunications 
Program,  Rural  Utilities  Service,  STOP 
1590,  1400  Independence  Avenue,  SW.. 
Washington,  DC  20250-1590, 
Telephone  (202)720-9554,  Facsimile 
(202)  720-0810. 

SUPPLEMENTARY  INFORMATION:  For  FY 
1999,  $7.5  million  in  grants,  a 
combination  of  $5  million  in  grants 
paired  with  $50  million  in  loans,  and 
$100  milhon  in  loans  will  be  made 
available  for  distance  learning  and 
teiemedicine  projects.  On  May  10,  1999, 
regulations  published  in  the  Federal 
Register,  March  25,  1999,  at  64  FR 
14401,  governing  this  program  became 
final.  These  new  regulations  clarify  the 
requirements  for  the  different  types  of 
financial  assistance  offered;  streamline 
policies  and  procedures  for  obtaining 
loans  and  expand  the  purposes  for 
which  loan  funds  can  be  used;  and 
award  grants  on  a  competitive  basis. 

Notice  is  hereby  given  that  under 
§§  1703.124,  1703.133,  and  1703.143, 
RUS  has  determined  the  maximum 
amoimt  of  an  application  for  a  grant  that 
will  be  considered  for  funding  in  FY 
1999  as  $350,000.  The  maximum 
amount  for  a  loan,  generally,  that  will  be 
considered  for  funding  in  FY  1999  is 
$10,000,000.  However.  RUS  may  fund  a 
project  greater  than  $10,000,000  subject 
to  the  project's  feasibility  and  the 
availability  of  loan  funds. 

Applications  for  financial  assistance 
must  be  submitted  in  accordance  with  7 
CFR  part  1703,  which  establishes  the 
policies  and  procedures  for  submitting 
an  application  for  financial  assistpuce. 
This  docimient  and  an  application  guide 
to  assist  in  the  preparation  of 
applications  are  available  on  the 
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Inter  let  at  the  following  address:  "http:/ 
/wwi  v.usda.gov/rus/dlt/dlml.htm". 
Applcations  guides  may  also  be 
requ(  isted  from  RUS  by  contacting  one 
of  thi  I  following  Area  Offices: 
Easte  m  Area,  USDA-RUS.  Phone:  (202) 

69  1-^673 
Norti  iwest  Area.  USDA-RUS,  Phone: 

(2(  2)  720-1025 
Sout  iwest  Area,  USDA  "  RUS,  Phone: 

(2t  2)  720-0800 

Ea(  h  application  will  be  reviewed  for 
comj  leteness  in  accordance  with  7  CFR 
part  :  703.  The  applicant  will  be  notified 
withi  n  15  working  days  of  receipt  of  the 
resul  s  of  this  review,  citing  any 
infor  nation  needed  to  complete  the 
appli  :ation.  It  is  suggested  that  grant 
appli:ations  be  submitted  prior  to  the 
dead  ine  to  ensure  they  can  be  reviewed 
and  c  onsidered  complete  by  the 
dead  ine. 


Wally 

Adm 
IFR 

BILUfM 


Dat#d:May6.  1999. 
Beyer, 

istrator.  Rural  Utilities  Service. 
99-11856  Filed  5-11-99;  8:45  am] 

CODE  3410-15-P 


I  lis 

D)c. 


DEP>  iRTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  17-99] 

Foreifan-Trade  Zone  124 — LaPlace,  LA, 
Foreibn-Trade  Subzone  124H- 
Bollinger  Shipyards  Loclqiort,  LLC; 
Application  for  Expansion 
(Shipbuilding) 

An 
the 
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application  has  been  submitted  to 
Fj)reign-Trade  Zones  Board  (the 
by  the  South  Louisiana  Port 
Comihission.  grantee  of  FTZ  124, 
reque  sting  authority  to  expand  Subzone 

at  the  Bollinger  Shipyards 
Lock]  »ort.  LLC  (Bollinger)  shipbuilding 
facili  y  located  in  Lockport,  Louisiana, 
ude  four  new  sites  in  Lafourche 
Mary  Parishes.  The  application 
submitted  pursuant  to  the 
provi  sions  of  the  Foreign-Trade  Zones 
amended  (19  U.S.C.  81a-81u), 
regulations  of  the  Board  (15  CFR 
It  was  formally  filed  on  April 
J99. 
Suiizone  124TI  was  approved  on  July 
<  i98  (Board  Order  993.  63  FR  39069, 
98).  The  subzone  currently 
consists  of  one  site  (250  acres)  is  located 
Louisiana  Highway  308,  about  4 
south  of  Lockport  (Lafoiuche 
Parish),  Louisiana.  The  applicant  is  now 
requ€  sting  authority  to  expand  the 
subzc  ne  to  include  four  additional  sites: 
proposed  Site  2  (168  acres) — Bollinger 
LLC.  1515  Highway  24,  Larose 
(Lafohrche  Parish):  proposed  Site  3  (67 


acres) — Bollinger  Marine  Fabricators, 
LLC,  816  Bollinger  Lane,  Amelia  (St. 
Mary's  Parish);  proposed  Site  4  (101 
acres) — Bollinger  Morgan  City.  LLC,  806 
Bollinger  Lane,  Amelia;  and,  proposed 
Site  5  (50  acres) — Bollinger  Amelia 
Repair,  LLC.  606  Ford  Industrial  Road. 
Amelia.  The  Bollinger  Lockport  facility 
is  used  for  the  construction  and  repair 
of  commercial  and  government  vessels 
under  FTZ  procedures  for  domestic  and 
international  customers. 

This  proposal  does  not  request  any 
new  authority  under  FTZ  procedures  in 
terms  of  products  or  components,  but  it 
does  involve  a  potential  increase  in  the 
facility's  level  of  production  under  FTZ 
procedures.  Bollinger  will  operate  the 
proposed  sites  as  an  integral  part  of 
Subzone  124H. 

The  proposed  expanded 
manufacturing  activity  conducted  under 
FTZ  procedures  would  be  subject  to  the 
"standard  shipyard  restriction" 
applicable  to  foreign-origin  steel  mill 
products  (e.g.,  angles,  pipe,  plate), 
which  requires  that  Customs  duties  be 
paid  on  such  items. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  12,  1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  26.  1999). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  110  North  Airline  Avenue, 
Gramercy.  LA  70052 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  Room 
3716.  U.S.  Department  of  Commerce. 
14th  Street  &  Pennsylvania  Avenue. 
NW,  Washington.  DC  20230 

Dated:  April  30.  1999. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  99-12016  Filed  5-11-99;  8:45  ami 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  16-99] 

Foreign-Trade  Subzone  59A— Lincoln, 
NE;  Request  for  Removal  of  Board 
Order  Condition;  Kawasaki  Motors 
Manufacturing  Corp.,  U.S.A.  (Utility 
Work  Trucks) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Kawasaki  Motors 
Manufacturing  Corp..  U.S.A.  (KMM), 
operator  of  FTZ  59A,  requesting 
removal  of  the  time  limit  in  Board  Order 
744  (60  FR  30518,  6-9-95),  which 
authorized  the  manufacture  of  utility 
work  trucks  (Mulesi^)  under  FTZ 
procedures  for  an  initial  period  ending 
July  1,  1999,  subject  to  extension.  The 
application  was  formally  filed  on  April 
29.  1999. 

Subzone  59A  was  approved  by  the 
Board  in  1980  with  authority  granted  for 
the  manufacture  of  motorcycles,  jet  skis, 
and  four  wheel  all-terrain  vehicles 
(Board  Order  163,  45  FR  58637,  9-4- 
80).  The  subzone  was  subsequently 
expanded  in  1994  (Board  Order  712,  59 
FR  66891,  12-28-94).  The  Board  later 
approved  the  manufacture  of  off -road, 
utility  work  trucks  and  industrial  robots 
with  6  or  more  axes  of  motion  under 
FTZ  procedures  for  the  U.S.  market  and 
export  (Board  Orders  744  and  745.  60 
FR  30517.  6-9-95) . 

KMM  is  now  requesting  that  the  FTZ 
manufacturing  authority  for  utility  work 
trucks  be  extended  on  a  permanent 
basis.  Foreign-sourced  components  for 
the  work  trucks  comprise  approximately 
53  percent  of  the  value  of  finished 
vehicles'  materials  and  include:  engines, 
transmissions,  calipers/brake  parts,  and 
tires  (duty  rate  range:  free-9.0%). 

FTZ  procedures  exempt  KMM  from 
Customs  duty  payments  on  the  foreign 
components  used  in  export  production. 
On  its  domestic  sales,  the  company  is 
able  to  choose  the  duty  rate  that  applies 
to  finished  work  trucks  (HTSUS 
8709.19.0030.  duty  free)  for  the  foreign 
components  noted  above.  The  request 
indicates  that  the  savings  from  FTZ 
procedures  will  continue  to  help 
improve  the  facility's  international 
competitiveness.  In  accordance  with  the 
Board's  regulations,  a  member  of  the 
FTZ  Staff  has  been  designated  examiner 
to  investigate  the  application  and  report 
to  the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies] 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
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receipt  is  July  12,  1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  26,  1999). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716,  14th  Street  &  Pennsylvania 
Avenue,  NW..  Washington,  DC  20230- 
0002. 

Dated:  April  29, 1999. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  99-12015  Filed  5-11-99;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  18-99] 

Foreign-Trade  Subzone  59A— Lincoln, 
NE,  Request  for  Removal  of  Board 
Order  Condition;  Kawasaki  Motors 
Manufacturing  Corp.,  U.S.A.  (Industrial 
Robots) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Kawasaki  Motors 
Manufacturing  Corp.,  U.S.A.  (KMM), 
operator  of  FTZ  59A,  requesting 
removal  of  the  time  restriction  on 
manufacturing  authority  for  industrial 
robots  pursuant  to  Board  Order  745  (60 
FR  30517,  6-9-95),  which  authorized 
the  manufacture  of  industrial  robots 
under  FTZ  procedures  for  an  initial 
period  ending  July  1,  1999,  subject  to 
extension.  It  was  formally  filed  on  May 
3,  1999. 

Subzone  59A  was  approved  by  the 
Board  in  1 980  with  authority  granted  for 
the  manufactiu-e  of  motorcycles,  jet  skis, 
and  four  wheel  all-terrain  vehicles 
(Board  Order  163,  45  FR  58637,  9-^1- 
80).  The  subzone  was  subsequently 
expanded  in  1994  (Board  Order  712,  59 
FR  66891.  12-28-94).  The  Board  later 
approved  the  manufacture  of  off-road, 
utility  work  trucks  and  industrial  robots 
with  6  or  more  axes  of  motion  under 
FTZ  procedures  for  the  U.S.  market  and 
export  (Board  Orders  744  and  745,  60 
FR  30517,  6-9-95)  .  KMM  is  now 
requesting  that  the  manufacturing 
authority  for  industrial  robots  be 
extended  on  a  permanent  basis.  Foreign- 
sourced  components  comprise 
approximately  60  percent  of  the 
finished  robots'  FOB  value  and  include: 
plastic  parts,  rubber  belts,  fasteners, 
metal  fittings,  air  pumps/compressors. 


data  processing  equipment  (controllers), 
optical  readers,  valves  and  switches, 
electric  motors  and  transformers, 
transmissions/gear  boxes,  diodes, 
transistors,  semiconductors,  liquid 
crystal  devices,  and  measuring 
instruments  (duty  rate  range:  free- 
9.0%). 

FTZ  procedures  exempt  KMM  from 
Customs  duty  payments  on  the  foreign 
components  used  in  export  production. 
On  its  domestic  sales,  the  company  can 
choose  the  duty  rate  that  applies  to 
finished  industrial  robots  (HTSUS 
8479.50.0000,  2.5%)  for  the  foreign 
components  noted  above.  The  request 
indicates  that  the  savings  from  FTZ 
procedures  will  continue  to  help 
improve  the  facility's  international 
competitiveness.  In  accordance  with  the 
Board's  regulations,  a  member  of  the 
FTZ  Staff  has  been  designated  examiner 
to  investigate  the  application  and  report 
to  the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  12,  1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  July  26,  1999). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716,  14th  Street  &  Pennsylvania 
Avenue,  NW,  Washington,  DC  20230- 
0002. 

Dated:  May  3,  1999. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  99-12017  Filed  5-11-99;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  1S-99] 

Foreign-Trade  Zone  122 — Corpus 
Christi,  TX;  Application  for  Subzone 
Equistar  Chemicals  LP  (Oil  Refinery); 
Nueces  County,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Corpus  Christi 
Authority,  grantee  of  FTZ  122, 
requesting  special-purpose  subzone 
status  for  the  petrochemical  complex  of 
Equistar  Chemicals  LP,  located  in 


Nueces  County,  Texas.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u). 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  April 
27,  1999. 

The  petrochemical  complex  and 
connecting  pipelines  (1,700  acres)  afe 
located  at  four  sites  in  Nueces  County, 
Texas  (Corpus  Christi  area):  Site  1 
(1,600  acres) — main  petrochemical 
complex,  located  at  1501  McKinzie 
Road;  Site  2  (3  leased  tanks  on  51.26 
acres,  141,600  barrel  capacity  ) — dock 
facility  located  adjacent  to  the  Corpus 
Christi  inner  harbor;  Site  3  (10  leased 
tanks,  1.4  million  barrel  capacity)  at  the 
Hess  storage  facility  and,  and  Site  4  (2 
leased  tanks.  166.000  barrel  capacity) 
located  at  the  CITGO  Corpus  Christi 
refinery  located  at  1802  Nueces  Bay 
Blvd.  The  complex  (253  employees) 
produces  a  variety  of  petrochemical 
feedstocks  and  fuel  products,  including 
ethylene  (1.7  billion  lb.  capacity), 
propylene  (800  million  lb.  capacity), 
benzene  (600  million  lb.  capacity), 
butadiene  (200  million  lb.  capacity), 
propane,  toluene,  butylenes, 
piperylenes,  resin  oils, 
dicylcopentadiene,  isoprene,  methanol, 
and  fuel  oils.  The  complex  also 
produces  MTBE,  biphenyl,  hydrogen, 
and  certain  gasoline  blendstocks,  which 
will  not  be  produced  under  zone 
procedures.  Some  54  percent  of  the 
inputs,  including  gas  oil,  naphtha, 
condensate,  and  natural  gasoline,  are 
sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  by  admitting 
incoming  foreign  inputs  in  non- 
privileged  foreign  status.  The  duty  rates 
on  inputs  range  from  5.25t/barrel  to 
10.5t/barrel.  Under  the  FTZ  Act,  certain 
merchandise  in  FTZ  status  is  exempt 
from  ad  valorem  inventory-type  taxes. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  12,  1999.  Rebuttal 
comments  in  response  to  material 
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tted  during  the  foregoing  period 
submitted  during  the  subsequent 
period  (to  July  26.  1999). 
of  the  application  and 

exhibits  will  be  available 
for  pu  blic  inspection  at  each  of  the 
follov  ing  locations: 

of  the  Port  Director,  U.S., 
Cus  toms  Service,  400  Mann  St., 
Corpus  Christi,  Texas  78401 

of  the  Executive  Secretary, 
For  sign-Trade  Zones  Board,  Room 
371 5,  U.S.  Department  of  Commerce, 
14t]  I  &  Pennsylvania  Avenue,  NW., 
Wa  hington,  DC  20230 

Date  i:  May  3, 1999. 
Dennii  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Dc  c.  99-12014  Filed  5-11-99;  8:45  am] 

BN.UNG  CODE  3510-OS-P 


Office 


DEPARTMENT  OF  COMMERCE 

Natioial  InstHute  of  Standards  and 
Technology 

Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award 

AGENqY:  National  Institute  of  Standards 
and  Tfechnology,  Department  of 
Comn  erce. 
ACnoif :  Notice  of  closed  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
AdvisDry  Conunittee  Act,  5  U.S.C.  app. 
2,  not  ce  is  hereby  given  that  there  will 
be  a  c  osed  meeting  of  the  Judges  Panel 
of  the  Malcolm  Baldrige  National 
Qualil  y  Award  on  Tuesday,  June  1, 
1999.  The  Judges  Panel  is  composed  of 
nine  n  lembers  prominent  in  the  field  of 
qualit !  management  and  appointed  by 
the  Secretary  of  Commerce.  The  purpose 
of  this  meeting  is  to  review  the  1999 
Baldri  ;e  Award  cycle,  final  judging 
interai  lion,  survey  of  applicants  and 
judgii]  g  process  improvement 
discussions.  The  applications  under 
reviev '  contain  trade  secrets  and 
propri  etary  commercial  information 
submitted  to  the  Government  in 
confic  ence. 

DATES  The  meeting  will  convene  June 
1,  1999,  at  11:00  a.m.  and  adjourn  at 
4:30  p  m.  on  June  1,  1999.  The  entire 
meeting  will  be  closed. 
ADDRESSES:  The  meeting  will  be  held  at 
the  N<  tional  Institute  of  Standards  and 
Technology,  Administration  Building 
Tenth  Floor  Conference  Room, 
Gaith4rsburg.  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harry  Hertz,  Director,  National  Quality 
Progrjm,  National  Institute  of  Standards 
and  Tjchnology,  Gaithersburg, 
Marylind  20899,  telephone  number 
(301)  >75-2361. 


SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  April 
26,  1999,  that  the  meeting  of  the  Judges 
Panel  will  be  closed  pursuant  to  section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2,  as 
amended  by  section  5(c)  of  the 
Government  in  the  Sunshine  Act,  Public 
Law  94-409.  The  meeting,  which 
involves  examination  of  records  and 
discussion  of  Award  applicant  data, 
may  be  closed  to  the  public  in 
accord£uice  with  section  552b(c)(4)  of 
Title  5,  United  States  Code,  since  the 
meeting  is  likely  to  disclose  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential. 

Dated:  May  4,  1999. 
Karen  H.  Brown, 

Deputy  Director. 

[FR  Doc.  99-11893  Filed  5-11-99;  8:45  am) 

BILUNG  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrige  National  Quality 
Award  Board  of  Overseers 

agency:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Wednesday,  June  2, 
1999.  The  Board  of  Overseers  is 
composed  of  eleven  members  prominent 
in  the  field  of  quality  management  and 
appointed  by  the  Secretary  of 
Commerce,  assembled  to  advise  the 
Secretary  of  Commerce  on  the  conduct 
of  the  Baldrige  Award.  The  purpose  of 
this  meeting  is  to  discuss  and  review 
information  received  from  the  National 
Institute  of  Standards  and  Technology 
with  the  members  of  the  Judges  Panel  of 
the  Malcolm  Baldrige  National  Quality 
Award.  The  agenda  will  include 
reviewing  roles  and  responsibilities  of 
Judges  and  Overseers;  information 
transfer  through  QE  XI,  regional 
conferences,  state,  local  and 
international  networks;  discussion  of 
proposed  program  changes  including 
three  award/category  cap;  health  care 
and  education  efforts  including  first 
year  progress,  fund-raising,  and  2000 


criteria;  and  1999  Award  criteria 
changes  and  future  criteria  evolution. 
DATES:  The  meeting  will  convene  June 
2,  1999,  at  8:30  a.m.  and  adjourn  at  4:00 
p.m.  on  June  2,  1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building 
Tenth  Floor  Conference  Room, 
Gaithersburg,  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harry  Hertz,  Director,  National  Quality 
Program,  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  20899,  telephone  number 
(301)  975-2361. 

Dated:  May  4,  1999. 
Karen  H.  Brown, 

Deputy  Director. 

[FR  Doc.  99-11894  Filed  5-11-99;  8:45  am) 

BILUNG  CODE  3510-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.031899A] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaslca;  Groundfish  of  the 
Gulf  of  Alaska;  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area; 
IFQ  Halibut  Fisheries  Off  Alaska; 
Experimental  Fishing  Permit 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  an  experimental 

fishing  permit. 

SUMMARY:  NMFS  announces  the 
issuance  of  experimental  fishing  permit 
99-01  (EFP)  to  the  Washington  Sea 
Grant  Program  (WSGP).  The  EFP 
authorizes  the  WSGP  to  conduct  an 
experiment  in  the  Gulf  of  Alaska  (GOA) 
and  the  Bering  Sea  and  Aleutian  Islands 
Area  (BSAI)  that  would  test  the 
effectiveness  of  seabird  avoidance 
measiu-es.  NMFS  could  use  results  from 
the  EFP  to  establish  more  effective 
regulatory  measures  to  reduce 
incidental  take  of  seabirds  in  these 
fisheries.  This  EFP  is  necessary  to 
provide  information  not  otherwise 
available  through  research  or 
commercial  fishing  operations.  The 
intended  effect  of  this  action  is  to 
promote  the  purposes  and  policies  of 
the  Magnuson-Stevens  Fishery 
Conser\'ation  and  Management  Act. 
ADDRESSES:  Copies  of  the  EFP  are 
available  from  Lori  Gravel,  Sustainable 
Fisheries  Division,  Alaska  Region, 
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NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
S.  Rivera,  907-586-7424. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Flan  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  authorize  the 
issuance  of  EFPs  for  fishing  for 
groundfish  in  a  manner  that  would 
otherwise  be  prohibited  under  existing 
regulations.  The  procedures  for  issuing 
EFPs  are  set  out  at  50  CFR  679.6  and 
600.745(b). 

On  March  29,  1999,  NMFS  announced 
in  the  Federal  Register  the  receipt  of  an 
application  for  an  EFP  from  the  WSGP 
(64  FR  14885).  The  application 
requested  authorization  for  WSGP  to 
test  the  effectiveness  of  seabird 
avoidance  measures  in  two  fisheries,  (1) 
the  Individual  Fishing  Quota  (IFQ) 
sablefish  and  Pacific  halibut  fisheries  in 
the  GOA  and  the  BSAI  and  (2)  the 
Pacific  cod  and  Greenland  turbot  hook- 
and-line  fisheries  in  the  BSAI.  WGSP 
will  conduct  the  experiment  as  a  part  of 
its  research  project  funded  under  the 
NMFS  Saltonstall-Kennedy  program  (SK 
Project).  WGSP  will  compare  two 
seabird  avoidance  measures  to  a  control 
(no  measures)  in  each  fishery.  An  EFP 
is  necessary  because  the  SK  Project's 
experimental  procedure  calls  for  testing 
seabird  avoidance  measures  relative  to  a 
control  of  no  seabird  avoidance 
measure,  and  possibly,  the  testing  of 
new  seabird  bycatch  avoidance 
technologies  that  are  not  included  in  the 
current  NMFS  regulations.  The  pmpose 
of  this  research  is  to  assess  the 
effectiveness  of  alternative  seabird 
avoidance  measures  for  hook-and-line 
fisheries  off  Alaska.  The  objectives  of 
the  SK  Project  are  to:  (1)  Work 
cooperatively  with  the  fishing  industry, 
NMFS,  and  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  to  select  and  then  test 
the  effectiveness  of  seabird  avoidance 
measures  in  hook-and-line  fisheries  off 
Alaska;  (2)  characterize  the  species- 
specific  behavioral  interactions  of 
seabirds  with  hook-and-line  gear  on 
active  fishing  vessels,  with  and  without 
seabird  avoidance  measures;  (3)  work 
cooperatively  with  the  fishing  industry, 
NMFS,  and  the  USFWS  to  develop 
recommendations  for  revisions  to 
existing  seabird  avoidance  regulations 
and  performance  standards  based  on  the 
results  of  this  research;  and  (4) 
recommend  future  research,  emd 
research  protocols.  Issuance  of  this  EFP 
will  provide  information  not  otherwise 
available  through  research  or 
commercial  fishing  operations. 


WGSP  designed  and  NMFS  reviewed 
the  experimental  protocol  for  testing  on 
smaller-sized  vessels  (less  than  124  ft 
(37.8  meters)  length  overall  (LOA)].  The 
prorocol  will  require  a  minimum  of 
640,000  to  1  million  deployed  hooks 
and  150  observer  days  over  2  years  to 
address  adequately  the  efficacy  of 
seabird  avoidance  measures  relative  to  a 
control  of  no  measure.  To  achieve  this 
sample  size  objective,  three  vessels  per 
year  in  the  IFQ  and  groundfish  fisheries 
will  be  required,  with  seabird  observer 
coverage  for  a  total  of  45  days  per  year 
(approximately  three  trips),  assiuning  a 
total  hook  retrieval  observation  rate  of 
40  percent.  WSGP  has  estimated  that  for 
testing  on  larger-sized  vessels  [longer 
than  124  ft  LOA  (37.8  meters))  in  the 
BSAI,  a  minimum  of  3  million  deployed 
hooks  and  1 50  observer  days  over  2 
years  will  be  needed  to  adequately 
address  the  efficacy  of  seabird 
avoidance  measinres  relative  to  a  control 
of  no  measure.  To  achieve  this  sample 
size  objective  two  vessels  per  year  in  the 
Pacific  cod  fishery  will  be  required, 
with  seabird  observer  coverage  for  a 
total  of  40  days  per  year  (approximately 
2  trips),  assuming  a  total  hook  retrieval 
observation  rate  of  40  percent.  The 
experiment  is  scheduled  to  take  place  in 
the  GOA  and  BSAI  for  approximately  45 
to  60  days  during  May  1999  through 
July  1999,  and  for  approximately  45  to 
60  days  during  April  2000  through  July 
2000,  and  in  the  BSAI  for  approximately 
40  to  50  days  during  July  1999  through 
October  1999,  and  for  approximately  40 
to  50  days  during  July  2000  through 
October  2000.  The  effective  period  for 
the  EFP  may  be  revised  for  other  months 
in  1999  and  2000,  pending  agreement 
between  the  permit  holder  and  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator). 

WSGP  established  an  industry 
advisory  conunittee  in  consultation  with 
NMFS  and  the  USFWS.  This  committee 
will  select  the  participating  vessels  and 
the  seabird  avoidance  measures  to  be 
tested.  The  EFP  authorizes  three  vessels 
per  year  in  the  GOA  and  BSAI 
groundfish  fisheries  and/or  the  Pacific 
halibut  fishery,  and  two  vessels  per  year 
in  the  BSAI  groundfish  fishery.  The 
performance  of  seabird  avoidance  gear 
will  be  tested  against  a  standard  control 
gear.  The  control  gear  will  be  identical 
hook  and-line  gear,  although  configured 
without  the  seabird  avoidance  gear. 
Fishing  with  experimental  and  control 
gear  will  be  conducted  with  procediu-es 
and  sites  similar  to  those  used  during 
the  commercial  fishery  for  sablefish  and 
halibut  in  the  GOA  and  for  groundfish 
(Pacific  cod  and  Greenland  turbot)  in 
the  BSAI. 


The  Regional  Administo^tor  approved 
the  EFP  application  and  has  issued  EFP 
99-01  to  the  WSGP.  The  EFP  authorizes 
WSGP  to  conduct  experimental 
operations  without  the  use  of  otherwise 
required  seabird  avoidance  measures 
during  the  course  of  the  experiment 
during  designated  periods  of  1999  and 
2000.  No  additional  harvest  amounts  of 
target  or  incidental  catch  are  authorized. 

Failure  of  the  permit  holder  to  comply 
with  the  terms  and  conditions  of  the 
EFP  may  be  grounds  for  revocation, 
suspension,  or  modification  of  the  EFP 
under  15  CFR  part  904  with  respect  to 
any  or  all  persons  and  vessels 
conducting  activities  under  the  EFP. 
Failure  to  comply  with  applicable  laws 
also  may  result  in  sanctions  imposed 
under  those  laws. 

Classification 

The  Regional  Administrator 
determined  that  fishing  activities 
conducted  under  this  action  would  not 
affect  endangered  and  threatened 
species  or  critical  habitat  in  any  manner 
not  considered  in  prior  consultations  on 
the  groundfish  or  IFQ  fisheries.  The 
USFWS  has  issued  a  section  10  permit 
to  WSGP  under  the  Endangered  Species 
Act.  Such  a  permit  authorizes  the 
incidental  take  of  a  short-tailed  albatross 
in  the  unlikely  event  that  one  were 
taken  during  the  course  of  the 
experiment. 

This  notice  is  exempt  from  review 
under  E.O.  12866  and  the  Regulatory 
Flexibility  Act  (RFA)  because  prior 
notice  and  opportunity  for  public 
comment  are  not  required  for  this 
notice.  The  analytical  requirements  of 
the  RFA  are  inapplicable. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  6,  1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  99-12030  Filed  5-11-99:  8:45  am] 

BILLING  CODE  3510-22-F 


COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  Meeting  of  the  Commission  of  the 
Fine  Arts  is  scheduled  for  20  May  1999 
at  10:00  AM  in  the  Commission's  offices 
at  the  National  Building  Museum 
(Pension  Building),  Suite  312,  Judiciary 
Square,  441  F  Street,  N.W.,  Washington, 
D.C.,  20001.  Items  of  discussion  will 
include  designs  for  projects  affecting  the 
appearance  of  Washington,  D.C., 
including  buildings  and  parks. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
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statenients  should  be  addresses  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2220. 
Individuals  requiring  sign  language 
interp  etation  for  the  hearing  impaired 
shoulc  contact  the  Secretary  at  least  10 
days  b  sfore  the  meeting  date. 

Date(   in  Washington.  D.C.,  3  May  1999. 
Charlet  H.  Atherton, 
Secrete  ry. 
IFR  Do. ;.  99-11909  Filed  5-11-99;  8:45  am) 

BILUNG   X)0£  6330-01-M 


DEPA  tTMENT  OF  DEFENSE 


Office 


of  the  Secretary 


Submission  for  0MB  Review; 
Comnient  Request 

ACTIor^:  Notice. 


(t: 


Chapt' 
Titid 


USM/I 
27,38 

Typi^ 


The  Department  of  Defense  has 
submii  ted  to  OMB  for  clearance,  the 
follow  ing  proposal  for  collection  of 
inform  ation  under  the  provisions  of  the 
Papen/ork  Reduction  Act  (44  U.S.C. 
35). 

Form  Number,  and  OMB 
Number  Pre-Candidate  Procedures; 

Forms  375,  723,  450,  21-12,  21- 
;  OMB  Number  0702-0060. 
of  Request:  Reinstatement. 
Nun^ber  of  Respondents:  65,100. 

onses  Per  Respondent:  1. 
Anrkial  Responses:  65,100. 
Avei  age  Burden  Per  Response:  8 
minutos 
Annua/  Burden  Hours:  8,258. 
Neei  Is  and  Uses:  Student  information 
is  obta  ned  through  the  use  of  business 
reply  c  ards  on  posters  and  in 
public  »tions,  permitting  potential 
candic  ates  to  request  information  on  the 
M  ilitary  Academy.  This  initial 
information  received  is  retained 
until  an  additional  response  is 
by  potential  candidates.  The 
of  this  activity  is  to  obtain  a 
)f  applicants  who  eventually  may 
uated  for  admission  to  West 


U.S. 
student 
in  a 

receiv(  d 
purpo!  e 
group 
be  eva 
Point. 

Affe  :ted  Public:  Individuals  or 
housel  lolds 

Frequency:  On  occasion. 

Resfondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMl '  Desk  Officer:  Mr.  Edward  C. 
Spring  sr 

Writ  ten  comments  and 
recom]  nendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Sp  ringer  at  the  Office  of 
Manag  ement  and  Budget,  Desk  Officer 
for  Dol ),  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOL '  Clearance  Officer:  Mr.  Robert 
Cushii  g 


Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  May  6,  1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  99-11901  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  June  1,  1999,  Jime  8, 
1999,  June  15,  1999,  June  22  .  1999  and 
June  29,  1999  at  10:00  a.m.  in  Room 
A105,  The  Nash  Building,  1400  Key 
Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  the  Department  of 
Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301^000. 

May  6,  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 

Officer  Department  of  Defense. 

[FR  Doc.  99-11902  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  Navy 

Notice  of  intent  to  Prepare  an 
Environmental  Impact  Statement  for  a 
Deep  Draft  Power  Intensive  (DDPI) 
Ship  Berthing,  Logistics,  and 
Maintenance  Pier  at  Naval  Station,  San 
Diego,  California 

AGENCY:  Department  of  Navy,  DOD. 
action:  Notice. 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
effects  of  constructing  and  operating  a 
Deep  Draft  Power  Intensive  (DDPI)  ship 
berthing,  logistics  and  maintenance  pier 
at  Naval  Station  (NAVSTA),  San  Diego, 
California. 

The  proposed  action  is  to  demolish 
two  existing  piers.  Piers  10  and  11,  at 
Naval  Station  San  Diego  and  construct 
and  operate  a  replacement  berthing, 
logistics  and  maintenance  pier  for  DDPI 
ships.  To  accommodate  the  DDPI  ships, 
construction  would  include  dredging  to 
37  feet  below  Mean  Lower  Low  Water 
(MLLW)  and  removal  of  approximately 
536,000  cubic  yards  of  sediment  (of 
which  approximately  268,000  cubic 
yards  is  believed  to  be  unsuitable  for 
ocean  disposal).  The  replacement  pier 
would  be  approximately  120  feet  wide 
and  1500  feet  long  with  power  intensive 
utilities  (4000  amps  or  more).  This  pier 
would  be  similar  to  Pier  13,  an  existing 
pier  constructed  at  Naval  Station  San 
Diego  in  1989  to  support  DDPI  ships. 

The  purpose  of  the  proposed  action  is 
to  provide  for  berthing,  logistics, 
maintenance,  and  utility  requirements 
of  DDPI  ships  moored  at  the  San  Diego 
Naval  Complex.  The  need  for  the 
proposed  action  is  to  address  the 
current  shortfall  in  pier  infrastructure/ 
capacity  for  DDPI  ships  in  the  San  Diego 
Naval  Complex.  The  range  of 
alternatives  to  be  considered  include; 

(1)  The  proposed  action,  demolition 
of  Piers  10  and  11  at  Naval  Station  San 
Diego  and  construction  of  a  new  DDPI 
pier  with  associated  dredging;  (2) 
demolition  of  Piers  11  and  12  at  Naval 
Station  San  Diego  and  construction  of  a 
new  DDPI  pier  with  associated 
dredging;  (3)  demolition  of  Pier  14  at 
Naval  Station  San  Diego  and 
construction  of  a  new  DDPI  pier  with 
associated  dredging;  and,  (4) 
construction  of  a  new  pier  or  utilization 
of  other  available  piers  with  associated 
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dredging  within  the  San  Diego  Naval 
Complex.  The  EIS  will  also  consider  the 
No-Action  Alternative:  no  demolition, 
replacement  or  new  pier  construction  to 
accommodate  the  DDPI  ships. 

The  EIS  will  evaluate  the 
environmental  effects  associated  with 
each  of  the  alternatives.  Various  options 
for  dredged  sediment  disposal  will  also 
be  evaluated.  Issues  to  be  addressed  in 
the  EIS  include,  but  are  not  limited  to: 
water  resources;  biological  resources; 
topography/geology;  air  quality;  health 
and  safety;  land  use;  noise; 
transportation  (vessel  and  groimd); 
aesthetics;  cultural  resources;  utilities; 
socioeconomics;  and  environmental 
justice.  Impacts  analysis  will  include  an 
evaluation  of  the  direct,  indirect,  short- 
term,  and  cumulative  impacts.  No 
decision  to  implement  any  of  the 
alternatives  will  be  made  until  the 
NEPA  process  is  complete. 

A  public  scoping  meeting  to  receive 
oral  and  written  comments  from  the 
public  will  be  held  on  June  9,  1999  at 
the  Holiday  Inn,  Terrace  Ballroom,  700 
National  City  Boulevard  (at  8th  Street), 
National  City.  The  meeting  will  begin  at 
7  p.m.  A  Spanish-language  interpreter 
will  be  available  at  the  meeting. 

A  brief  presentation  describing  the 
proposed  action,  alternatives  and  the 
NEPA  process  will  precede  the  request 
for  public  comments.  It  is  important  that 
federal,  state,  and  local  agencies,  as  well 
as  interested  organizations  and 
individuals,  take  this  opportunity  to 
identify  environmental  concerns  they 
feel  should  be  addressed  diu-ing 
preparation  of  the  EIS.  Agencies  and  the 
public  are  invited  and  encouraged  to 
provide  written  comments  in  addition 
to,  or  in  lieu  of,  oral  comments  at  the 
public  meeting.  To  be  most  helpful, 
comments  should  clearly  describe 
specific  issues  or  topics  that  the 
commentator  believes  the  EIS  should 
address. 

ADDRESSES:  Questions  regarding  the 
scoping  process  AND  written  comments 
may  be  sent  to  South  Bay  Area  Focus 
Team,  2585  Callagan  Highway,  Bldg.  99, 
Naval  Station,  San  Diego,  San  Diego,  CA 
92136-5198,  postmarked  no  later  than 
June  16, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Patrick  McCay  (Code  5SPR.PM),  South 
Bay  Area  Focus  Team,  2585  Callagan 
Highway,  Bldg.  99,  Naval  Station,  San 
Diego,  San  Diego,  CA  92136-5198; 
telephone  (619)  556-8706;  fax  (619) 


556-8296;  e-mail 
mccaypj@efdsw.navafac.navy.mil 
Saundra  K.  Melancon, 

Paralegal  Specialist,  Office  of  the  Judge 
Advocate  General,  Alternate  Federal  Liaison 
Officer. 

[FR  Doc.  99-12020  Filed  5-11-99;  8:45  am) 

BILUNG  CODE  3810-^F-P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 

AGENCY:  Department  of  Energy. 
action:  Notice  of  Open  Teleconference 
Meeting  Supplemental. 

On  April  21,  1999,  the  Department  of 
Energy  published  a  notice  of  open 
meeting  announcing  a  meeting  of  the 
Secretary  of  Energy  Advisory  Board  64 
FR  19522.  In  that  notice,  the 
teleconference  meeting  was  scheduled 
for  May  12,  1999.  Today's  notice  is 
announcing  that  the  teleconference 
meeting  will  take  place  on  May  1 9, 
1999,  from  1:45  p.m.  to  3:00  p.m. 

Issued  in  Washington,  D.C.  on  May  7, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-11990  Filed  5-11-99;  8:45  am) 

BILLING  CODE  8450-01 -P 

DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 

Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 

SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  Law  92-463,  86 
Stat.  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 
Board — Task  Force  on  Fusion  Energy 
DATES  AND  TIMES:  Wednesday,  May  26, 
1999,  8:30  AM— 5:00  PM  and  Thursday, 
May  27,  1999,  8:30  AM-1:00  PM. 
ADDRESSES:  Lawrence  Livermore 
National  Laboratory  (LLNL),  Conference 
Room  A,  Building  123,  7000  East 
Avenue.  Livermore,  California  94551- 
0808.  Note:  Public  attendees  are 
requested  to  contact  Ms.  Sherry  Graham 
(LLNL)  in  advance  of  the  meeting  to 
facilitate  their  access  to  the  meeting  site. 
Ms.  Graham  may  be  reached  at  (925) 
422-4958  or  via  e-mail  at 
grahaml6@LLNL.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  U.S. 


Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586-1709 
or  (202)  586-6279  (fax). 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Task  Force  on  Fusion 
Energy  is  to  review  the  Department  of 
Energy's  plans  for  research  and 
development  of  four  fusion  related 
technologies — pulsed-power,  lasers,  ion 
drivers,  and  magnetic  fusion — and  to 
provide  advice  to  the  Secretary  of 
Energy  Advisory  Board  on  how  to 
structure  the  Department's  fusion  energy 
programs,  both  inertial  and  magnetic. 
The  review  is  to  focus  on  the  scientific 
quality  of  the  programs,  the  goals  and 
objectives  of  the  programs,  and  the 
energy  potential  of  each  technology.  The 
findings  and  recommendation  of  the 
Task  Force  on  Fusion  Energy  are  to 
comment  on  the  goals  and  objectives  of 
the  Department's  fusion  energy  related 
programs,  provide  a  critique  of  the 
current  development  strategies,  suggest 
changes  in  the  overall  fusion  energy 
roadmap,  and  recommended  funding 
levels. 

Tentative  Agenda 

Wednesday,  May  26,  1999 

8:30-8:45  AM— Opening  Remarks. 

Introductions  &  Objectives — Dr. 

Richard  Meserve,  Task  Force 

Chairman 
8:45-9:45  AM — Briefing  &  Discussion: 

Laser  Fusion  Concepts  and 

Development  Strategy 
9:45-10:15  AM — Briefing  &  Discussion: 

Average-Power  lOypton-Fluoride 

Lasers 

10:15-10:45  AM— Briefing  & 
Discussion:  Average-Power  Diode- 
Pumped  Solid  State  Lasers 

10:45-11:00  AM— Break 

11:00-11:30  AM— Briefing  & 
Discussion:  Common  Direct  Drive 
Physics  Issues 

11:30-12:00  PM— Briefing  &  Discussion: 
Target  Fabrication  and  Injection 

12:00-1:30  PM— Lunch 

1:30-2:00  PM— Briefing  &  Discussion: 
Direct  Drive  Ignition  on  NIF 

2:00-2:45  PM— Briefing  &  Discussion: 
Non-Proliferation  Considerations  & 
International  Collaboration 

2:45-3:30  PM— Briefing  &  Discussion: 
Linkages  to  Other  Fields  of  Scientific 
Research  and  Technology  Spin-offs 

3:30-3:45  PM— Break 

3:45^:30  PM— Briefing  &  Discussion: 
Participation  of  Colleges  and 
Universities  in  Fusion  Research 

4:30-4:45  PM— Public  Comment  Period 

4:45  PM— Adjourn 
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Thurs  day.  May  27.  1999 

8:30-)  1:35  AM — Opening  Remarks  & 
Obj  KTtives — Dr.  Richard  Meserve, 
Tas  ■<  Force  Chairman 

8:35-!  i:15  AM — Briefing  &  Discussion: 
Intr  )duction  to  the  hidirect  Drive 
Apf  roach  to  Inertial  Fusion  Energy — 
Strategy  and  Connection  to  the 
Defense  Program's  Inertial 
Con  [inement  Fusion  Program 

9:15-:  0:00  AM — Briefing  &  Discussion: 
Hea  ry  Ion  Drivers 

10:00-10:30  AM— Briefing  & 
Disc  ussion:  Chambers 

10:30-10:45  AM— Break 

10:45-11:30  AM— Briefing  & 
Discussion:  Pulsed  Power 

11:30-12:00  PM— Briefing  &  Discussion: 
NIF  and  X-Ray  Driven  Ignition 

12:00- 12:30  PM— Briefing  &  Discussion: 
Iner  ial  Fusion  Energy  Development 
Plan  Strategy 

12:30- 12:45  PM— Public  Comment 
Peri  )d 

12:45  PM— Adjourn 

This  tentative  agenda  is  subject  to 
chang(  I.  The  final  agenda  will  be 
availal  lie  at  the  meeting. 

Pub,  ic  Participation:  The  Chairman  of 
the  Ta  jk  Force  is  empowered  to  conduct 
the  m«  eting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderl  r  conduct  of  business.  During  its 
meetii  g  in  Livermore,  California,  the 
Task  F  orce  welcomes  public  comment. 
Memb  jrs  of  the  public  will  be  heard  in 
the  on  er  in  which  they  sign  up  at  the 
beginr  ing  of  the  meeting.  The  Task 

vill  make  every  effort  to  hear  the 
;  3f  all  interested  parties.  Written 


Force 
views 

comments  may  be  submitted  to  Skila 
Harris  Executive  Director,  Secretary  of 
Energ)  Advisory  Board,  AB-1,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washihgton.  DC  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  dai  e  of  the  meeting  due  to  the  late 
resolul  ion  of  progranmiatic  issues. 

Mini  ites:  Minutes  and  a  transcript  of 
the  me  eting  will  be  available  for  public 
review  and  copying  approximately  30 
days  fc  llowing  the  meeting  at  the 
Freedc  m  of  Information  Public  Reading 
Room.  lE-190  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washi:  igton,  D.C.,  between  9:00  AM  and 
4:00  P!  4,  Monday  through  Friday  except 
Federal  holidays.  Further  information 
on  the  Task  Force  on  Fusion  Energy 
may  b<  found  at  the  Secretary  of  Energy 
Advis(  ry  Board's  web  site,  located  at 
http://  (Vww.hr.doe.gov/seab. 


Issued  at  Washington,  D.C.,  on  May  7, 
1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  99-11991  Filed  5-11-99;  8:45  am] 

BH.UNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER99-2640-000] 

Aliiant  Energy  Corporate  Services, 
inc.,  Notice  of  Rling 

May  6. 1999. 

Take  notice  that  on  April  28, 1999, 
AUiant  Energy  Corporate  Services,  Inc., 
tendered  for  filing  an  executed  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  transmission  service, 
establishing  British  Coliunbia  Power 
Energy  Corporate  Services,  Inc., 
transmission  tariff. 

AlliEmt  Energy  Corporate  Services, 
Inc.,  requests  an  effective  date  of  April 
8, 1999.  and  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Conunission  of 
Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  May  18, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-11920  Piled  5-11-99;  8:45  am] 

BILUNG  CODE  6117-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-298-000] 

ANR  Pipeline  Company;  Notice  of 
Cashout  Report 

May  6,  1999. 

Take  notice  that  on  April  30, 1999, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  its  annual  system  cashout 
report. 

This  filing  represents  ANR's  einnual 
report  of  the  net  revenues  attributable  to 
the  operation  of  its  cashout  program, 
and  covers  the  period  January  1,  1998  to 
December  31,  1998.  ANR  has  computed 
the  cashout  price  siut;harge  of  $0.2485 
per  Dth  pursuant  to  section  15.5(b)  of 
the  General  Terms  and  Conditions  of  its 
tariff.  However,  ANR  proposes  not  to 
implement  the  charge  of  $0.2485,  but 
rather  seeks  a  waiver  of  its  tariff  in  order 
to  leave  the  lower  existing  charge  of 
$0.1211  per  Dth  in  place. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers. 
Secretary. 
(PR  Doc.  99-119G6  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP  99-301-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

Take  notice  that,  on  April  30,  1999, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 


Federal  Register/Vol.  64,  No.  91 /Wednesday,  May  12,  1999/Notices 


Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective 
June  1,  1999. 

Eighth  Revised  Sheet  No.  2 
Fourth  Revised  Sheet  No.  89 
First  Revised  Sheet  No.  118 
Ninth  Revised  Sheet  No.  120 
Second  Revised  Sheet  No.  161A 
Third  Revised  Sheet  No.  188 
Fourth  Revised  Sheet  No.  189 
Third  Revised  Sheet  No.  190 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  in  order  to 
make  changes  to  ANR's  tariff  to  permit 
it  the  opportunity  to  charge  Negotiated 
Rates  as  contemplated  by  the  Federal 
Energy  Regtilatory  Commission's  Policy 
Statement  on  Alternative  to  Traditional 
Cost-of-Service  Rate  Making  for  Natural 
Gas  Pipelines,  issued  January  31,  1996 
in  Docket  No.  RM95-6-000. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regvdatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  my  be  viewed  on  the 
web  at  http.V/www.ferc.fed.us/online/ 
rims. htm  (cal  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-11969  Filed  5-11-99;  8:45  am] 
BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-300-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

May  6,  1999. 

fake  Notice  that  on  April  30,  1999, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  tendered  for  filing  to 


become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  in  the  attached  Appendix  A  to  be 
effective  June  1,  1999. 

CIG  states  it  is  proposing  to  make 
certain  minor  changes  to  its  tariff  and 
certain  administrative  revisions  and 
clarifications  as  follows: 

•  Update  the  system  gap; 

•  Remove  Order  No.  636  transition 
and  other  outdated  language; 

•  Correct,  add  and  make  clarifications 
to  footnotes  on  the  rate  sheets; 

•  Update  the  Payment,  Notices, 
Nominations  and  Points  of  Contact 
Sheets; 

•  Add  language  consistent  with  the 
Stipulation  and  Agreement  in  Docket 
No.  RP96-190  that  allows  shippers 
requesting  service  under  Rate  Schedule 
NNT-2  and  TF^  to  reduce  their 
entitlement  during  certain  months  up  to 
a  stated  percentage  of  peak  month  NfflQ; 

•  Correct  certain  definitions  in  the 
General  Terms  and  Conditions; 

•  Modify  the  definition  of  "Spot 
Index  Price"  to  make  it  an  average  price 
throughout  the  month; 

•  Make  changes  and  update  the 
Request  for  Service  information; 

•  Identify  transporter  retained  storage 
inventory  as  part  of  system 
requirements  for  scheduling  and 
allocation; 

•  Clarify  Section  7.6  of  the  General 
Terms  and  Conditions  concerning  use  of 
storage  gas; 

•  Clarify  when  payment  of  an  invoice 
shall  be  considered  timely  and  how 
interest  shall  be  charged  for  late 
payments; 

•  Add  a  section  concerning  the 
normal  commercial  practice  of 
collecting  of  costs  and  expenses 
incurred  in  litigation  upon  favorable 
outcome  of  such  action; 

•  Make  clarification  and  corrections 
concerning  points  of  delivery  that  are 
available  under  Rate  Schedule  NNT-1 
and  Points  of  Delivery  subject  to  the 
Hourly  Flexibility  Surcharge; 

•  Add  a  Memphis  Clause  to  the  form 
of  TI-1  Service  Agreement; 

•  Revise  the  complaints  section  of  the 
General  Tenns  and  Conditions  to 
conform  to  the  requirements  in  Rule  206 
of  FERC's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206); 

•  Capitalize  defined  terms  and  make 
other  minor  corrections  and 
clarifications  throughout  the  tariff. 

CIG  further  states  that  copies  of  this 
filing  have  been  served  on  CIG's 
jurisdiction  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11968  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-1 40-009] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  6,  1999. 

Take  notice  that  on  April  30, 1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  filed  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  (Tariff) 
bearing  a  proposed  effective  date  of  June 
1,  1999: 

Second  Revised  Sheet  No.  990 
First  Revised  Sheet  No.  99? 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  Article  VII, 
Section  C,  Accrued-But-Not-Paid  Gas 
Costs,  of  the  "Customer  Settlement"  in 
Docket  No.  GP94-02.  et  al.,  approved  by 
the  Commission  on  June  15,  1995  (71 
FERC  61,337  (1995)).  The  Customer 
Settlement  became  effective  on 
November  28,  1995,  when  the 
Bankruptcy  Court's  November  1,  1995 
order  approving  Columbia's  Plan  of 
Reorganization  became  final.  Under  the 
terms  of  Article  VII.  Section  C, 
Colmnbia  is  entitled  to  recover  amounts 
for  Accrued-But-Not-Paid  Gas  Costs.  As 
directed  by  Article  VII,  Section  C,  the 
tariff  sheets  contained  herein  are  being 
filed  in  accordance  with  Section  39  of 
the  General  Terms  and  Conditions:  of  the 
Tariff,  to  direct  bill  the  Accrued-But- 
Not-Paid  Gas  Costs  that  have  been  paid 
subsequent  to  November  28,  1995. 
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Col  Limbia  states  that  copies  of  its 
are  available  for  inspection  at  its 
at  12801  Fair  Lakes  Parkway. 
Virginia  and  10  G  Street,  NE, 
Washington.  DC;  and  have  been  mailed 
aarties  on  the  Commission's 
list  in  Docket  No.  RP96-140.  et 
to  each  of  Columbia's  firm 
custohiers,  interruptible  customers,  and 
affect  !d  state  commissions.  Columbia 

a  jrees  to  make  available  for  this 
filing  the  data  that  it  was  required  to 
I  ie  in  its  June  13.  1996  compliance 
in  Docket  No.  RP96-1 40-002 
pursu  mt  to  a  protective  agreement, 
person  desiring  to  protest  this 
should  file  a  protest  with  the 
Federpl  Energy  Regulatory  Commission, 
Street,  NE,  Washington.  DC 
in  accordance  with  Section 
1  of  the  Commission's  Rules  and 
Regul  itions.  All  such  protests  must  be 
provided  in  Section  154.210  of 
Cdmmission's  Regulations.  Protests 
considered  by  the  Commission 
determining  the  appropriate  action  to 
but  will  not  serve  to  make 
protectants  parties  to  the  proceedings. 
Copie  5  of  this  filing  are  on  file  with  the 
Comiiission  and  are  available  for  public 
ion  in  the  Public  Reference 
This  filing  may  be  viewed  on  the 
http://www.ferc.fed.us/online/ 
{call  202-208-2222  for 
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David 


I  P.  Boergers, 

tiiry. 
[FR  Dc  c.  99-1 1949  Filed  5-11-99;  8:45  am) 
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BILLING 


CODE  671 7-01 -M 


DEP/^RTMENT  OF  ENERGY 

Fedenai  Energy  Regulatory 
Comiiission 

[Docket  No.  RP9»-295-000] 

Disco  tfery  Gas  Transmission  L.L.C.; 
Notici  of  Cashout  Report 


Mav  6 
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1999. 

notice  that  on  April  30,  1999, 
Discovery  Gas  Transmission  L.L.C. 

c  very)  tendered  for  filing  its  armual 
cashout  report. 
Discovery  reports  that  in  Appendix  A 
the  ca  shout  transaction  volumes  and  net 
amouits  purchased  from  or  sold  to  each 

}r  during  the  reporting  period. 
Disco  rery  states  that  Appendix  B 

the  total  cashout  transaction 
and  amounts  purchased  from 
each  Shipper  under  each 
Agreement  during  the  reporting 
Discovery  states  that  Appendix 
s  the  costs  and  revenues 
from  cash-out  transactions  for 
r^orting  period.  In  accordance  with 
Sectic  n  9  of  the  General  Terms  and 


Conditions  of  Discovery's  FERC  Gas 
Tariff,  any  difference  in  the  costs  and 
revenues  resulting  from  these 
transactions  will  be  carried  forward  to 
the  subsequent  reporting  period  if  such 
difference  is  less  than  $400,000. 

Discovery  experienced  a  loss  from 
cashout  transactions  for  this  reporting 
period  in  the  amount  of  $21,616.71. 
This  loss  will  be  carried  forward  to  the 
subsequent  reporting  period. 

Discovery  is  serving  copies  of  the 
instant  filing  to  shippers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
(FR  Doc  99-11964  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  441(M>5-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-8-23-000] 

Eastern  Shore  Natural  Gas  Company: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  6, 1999. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  April  29,  1999  certain 
revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
bear  a  proposed  effective  date  of  April 
1, 1999. 

The  purpose  of  this  instant  filing  is  to 
track  rate  changes  attributable  to  storage 
services  purchased  from 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  under  its  Rate 


Schedules  GSS  and  LSS.  The  costs  of 
the  above  referenced  storage  services 
comprise  the  rates  and  charges  payable 
under  ESNG's  Rate  Schedules  GSS  and 
LSS.  This  tracking  filing  is  being  made 
pursuant  to  Section  3  of  ESNG's  Rate 
Schedules  GSS  and  LSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (Call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-11971  Filed  5-11-99:  8:45  am] 
BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-22-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  6,  1999. 

Take  notice  that  on  April  30,  1999,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  and  acceptance  by 
the  Federal  Energ\'  Regulatory 
Commission  an  interruptible 
Transportation  Service  Agreement 
(TSA)  between  El  Paso  and  Pemex  Gas 
y  Petroquimica  Basica  (Pemex)  and 
Thirteenth  Revised  Sheet  No.  1  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A. 

El  Paso  states  that  it  is  submitting  the 
TSA  for  Commission  approval  since  the 
TSA  contains  provisions  which  differ 
from  El  Paso's  Volume  No.  1-A  Tariff. 
The  tariff  sheet,  which  references  the 
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TSA,  is  proposed  to  become  effective  on 
May  31,  1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11938  Filed  5-11-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-032] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  6.  1999. 

Take  notice  that  on  April  30,  1999,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  and  acceptance  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1-A, 
to  become  effective  May  1,  1999: 

Twenty-Fourth  Revised  Sheet  No.  30 
Fifteenth  Revised  Sheet  No.  31 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  two 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31,  1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 


20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-11951  Filed  5-11-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-23-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Filing 

May  6,  1999. 

Take  notice  that  on  April  30,  1999, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 .  the 
following  tariff  sheets,  proposed  to 
become  effective  January  1,  1999: 

Fourth  Revised  Sheet  No.  3 
Third  Revised  Sheet  No.  3A 
Third  Revised  Sheet  No.  3B 
Third  Revised  Sheet  No.  3C 

Great  Lakes  states  that  the  tariff  sheets 
listed  above  are  being  filed  to  revise  the 
system  and  zone  maps  included  in  Great 
Lakes'  tariff  pursuant  to  Section 
154.106(c)  of  the  Commission's 
regulations.  The  revisions  to  the  maps 
reflect  the  addition  of  the  Duck  Creek 
and  Solway  meter  stations  to  Great 
Lakes'  system,  additions  of  loop  line, 
horsepower  changes  for  two  compressor 
stations,  and  other  minor  corrections. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wrww.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  99-11939  Filed  5-11-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER99-261 3-000] 

Indeck  Pepperell  Power  Associates; 
Notice  of  Filing 

May  6,  1999. 

Take  notice  that  on  April  27.  1999, 
Indeck  Pepperell  Power  Associates,  Inc. 
(Indeck  Pepperell),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  Power  Purchase  and  Sale 
Agreement  (Service  Agreement) 
between  Indeck  Pepperell  and  Aquila 
Energy  Marketing  Corporation  (Aquila), 
dated  February  1,  1999,  for  service 
under  Rate  Schedule  FERC  No.  1. 

Indeck  Pepperell  requests  that  the 
Service  Agreement  be  made  effective  as 
of  April  1,  1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  May  17, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conunission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

jFR  Doc.  99-11921  Filed  5-11-99:  8:45  am] 
BILLING  CODE  e717-01-W 
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Federal  Energy  Regulatory 
Comniission 
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DEPAI  )TMENT  OF  ENERGY 

Federiil  Energy  Regulatory 
Comm  ission 

[Docket  No.  RP99-299-000] 

KN  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 


1999. 


May  6, 
Take 
KN  Interstate 
(KNI) 
Tariff 
thefil 


notice  that  on  April  30,  1999, 

Gas  Transmission  Co. 
endered  for  filing  numerous 
Sheets,  listed  on  Appendix  A  to 
i  ng.  of  its  FERC  Gas  Tariff,  Third 


Revised  Volumes  No.  1-A  and  1-B,  as 
well  as  First  Revised  Volumes  No.  1-C 
and  1-D.  KNI  is  submitting  this  filing  to 
incorporate  and/or  modify  tariff 
provisions  to  fit  the  operation  and 
administration  requirements  of  a  new 
computer  system.  Specifically,  KNI's 
current  interactive  electronic  system  is 
being  replaced  by  the  Direct  Access 
Request  and  Tracking  System  (DART). 

KNI  states  that  copies  of  this  filing  has 
been  served  upon  all  affected  firm 
customers  of  KNI  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11967  Filed  5-11-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-288-000] 

KN  Wattenberg  Transmission  L.L.C.; 
Notice  of  Tariff  Filing 

May  6,  1999. 

Take  notice  that  on  April  30,  1999, 
KN  Wattenberg  Transmission  L.L.C. 
(KNW)  tendered  for  filing  nimierous 
Tariff  Sheets  listed  on  Appendix  A  to 
that  filing  of  its  FERC  Gas  Tariff  First 
Revised  Volume  No.  1,  proposed  to  be 
effective  June  1,  1999.  KNW  is 
submitting  this  filing  to  incorporate 
and/or  modify  tariff  provisions  to  fit  the 
operation  and  administration 
requirements  of  a  new  computer  system. 
Specifically,  KNW's  ciurent  interactive 
electronic  system  is  being  replaced  by 
the  Direct  Access  Request  and  Tracking 
System  (DART). 


KNW  states  that  copies  of  this  filing 
have  been  served  upon  all  affected  firm 
customers  of  KNW  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  cire  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  (202)  208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-11957  Filed  5-11-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-289-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Change 
in  FERC  Gas  Tariff 

May  6,  1999. 

Take  notice  that  on  April  30,  1999, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Twelfth  Revised 
Sheet  No.  22,  to  be  effective  June  1, 
1999. 

Natural  states  that  the  filing  is 
submitted  pursuant  to  Section  21  of  the 
General  Terms  and  Conditions  of 
Natural's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1  (Section  21),  as  the 
twelfth  semiannual  limited  rate  filing 
under  Section  4  of  the  Natural  Gas  Act 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  promulgated  thereunder. 
The  rate  adjustments  filed  for  are 
designed  to  recover  Account  No.  858 
stranded  costs  incurred  by  Natural 
under  contracts  for  transportation 
capacity  on  other  pipelines.  Costs  for 
any  Account  No.  858  contracts 
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specifically  excluded  under  Section  21 
are  not  reflected  in  this  filing. 

Natural  requested  specific  waivers  of 
Section  21  and  the  Commission's 
Regulations,  including  the  requirements 
of  Section  154.63,  to  the  extent 
necessary  to  permit  Twelfth  Revised 
Sheet  No.  22  to  become  effective  June  1, 
1999. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11958  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-454-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

May  6,  1999. 

Take  notice  that  on  May  4, 1999, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP98-454-000  a  request 
pursuant  to  sections  157.205,  157.216 
and  212  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205,  157.216,  and  212)  for 
authorization  to  relocate  ten  (10)  small 
volume  measurement  meters  (farm  taps) 
located  in  Minnesota,  edl  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:ferc.fed.us/ 


online/rims. htm  (call  202-208-2222  for 
assistance). 

Northern  states  that  service  will  be 
provided  pursuant  to  currently  effective 
throughput  service  agreement(s)  and 
that  the  peak  day  and  annual  deliveries 
for  the  small  volume  meter  customers 
will  remain  the  same  as  presently  being 
delivered.  To  minimize  service 
interruption,  as  advised  by  Northern, 
Northern  will  relocate  these  farm  taps  to 
a  parallel  loop  line  before  proceeding 
with  the  replacement  project.  The  total 
estimated  cost  to  relocate  the  farm  taps 
delivery  points  is  approximately 
$20,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for        • 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11934  Filed  5-11-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-292-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  6,  1999. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  April  30, 1999, 
tendered  for  filing  to  become  part  of 
Northern's  F.E.R.C.  Gas  Tariff,  the 
following  tariff  sheets,  proposed  to  be 
effective  Jime  1,  1999: 

Fifth  Revised  Volume  No.  1 

Third  Revised  Sheet  No.  125D 
Sixth  Revised  Sheet  No.  144 

The  purpose  of  this  filing  is  to  modify 
Northern's  FDD  and  IDD  Rate  Schedules 
applicable  to  firm  and  interruptible 
storage  services  by  providing  increased 
service  flexibiUty  through  the  addition 


of  a  Field  Area  point  available  for 
receipt  and  delivery  of  storage  services. 

Copies  of  the  filing  were  served  upon 
the  company's  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vsrv\rw.ferc.fed. us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-11961  Filed  5-11-99;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-5-59-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  6.  1999. 

"Take  notice  that  Northern  Natxu-al  Gas 
Company  (Northern),  on  April  30, 1999 
tendered  for  filing  to  become  part  of 
Northern's  F.E.R.C.  Gas  Tariff  the 
following  tariff  sheets  proposed  to 
become  effective  on  June  1,  1999: 

Fifth  Revised  Volume  No.  1 

Twelfth  Revised  Sheet  No.  54 
Tenth  Revised  Sheet  No.  61 
Tenth  Revised  Sheet  No.  62 
Tenth  Revised  Sheet  No.  63 
Tenth  Revised  Sheet  No.  64 

The  revised  tariff  sheets  are  being 
filed  in  accordance  with  Section  53  of 
Northern's  General  Terms  and 
Conditions,  which  requires  Northern  to 
adjust  its  fuel  and  Unaccounted  for 
(UAF)  gas  percentages  each  June  1,  and 
the  fuel  methodology  set  forth  in  the 
Stipulation  and  Agreement  of 
Settlement  filed  by  Northern  on  April 
16. 1999  in  Docket  Nos.  RP98-203,  et  al. 
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Copi  3s  of  the  filing  were  served  upon 
Northern's  customers  and  interested 
State  C  Dmxnissions. 

Copi  js  of  this  filing  are  on  file  with 
the  Coi  nmission  and  are  available  for 
inspection. 

Any  jerson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intei  vene  or  a  protest  with  the 
Federa  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.21'  or  385.211  of  the  Commission's 
Rules  a  ad  Regulations.  All  such  motions 
or  prot(  fsts  must  be  filed  in  accordance 
with  Sf  ction  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
detenu  ning  the  appropriate  action  to  be 
taken.  I  lut  will  not  serve  to  make 
protest;  mts  parties  to  the  proceedings. 
Any  pe  rson  wishing  to  become  a  party 
must  fi  e  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  ittp://www.ferc.fed. us/online/ 
rims.ht  n  (call  202-208-2222  for 
assistai  ce). 
David  P.  Boergers, 
Secretar  /. 


(FR  Doc 


99-11970  Filed  5-11-99;  8:45  am) 


BILLING  C30E  671 7-01 -M 


DEPAF  TMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Coinmiftsion 

[Docket  Ino.  GT9»-24-000] 

Panhaiidle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 


1999. 


May  6. 
Take 
Panhantile 


notice  that  on  April  30,  1999, 
Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
Gas  Tariff,  First  Revised 
No.  1.  the  following  revised 
to  be  effective  June  1, 1999: 


its  FERi : 

Volume 

tariff 


sh  eets  i 


Third  Raised 

Second 

Second 

Panh 

this  fili 
provisi(^ns 
Cor 
the 

pipeline 
which 
Pan] 
filing  is 
during 


Sheet  No.  3 
evised  Sheet  No.  3A 
I  levised  Sheet  No.  3B 


i  indle  states  that  the  purpose  of 
;  ig.  made  in  accordance  with  the 
of  Section  154.106  of  the 
Commission's  Regulations,  is  to  revise 
systsm  map  to  reflect  changes  in  the 
facilities  and  the  points  at 
s  ervice  is  provided. 
Panhandle  states  that  a  copy  of  this 
available  for  public  inspection 
egular  business  hours  at 
Panhandle's  office  at  5400  Westheimer 
Court,  I  ouston,  Texas  77056-5310.  In 


addition,  copies  of  this  filing  are  being 
served  on  all  affected  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestemts  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pairty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/oiUine/ 
rims. htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11940  Filed5-ll-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


-DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-290-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  6,  1999. 

Take  notice  that  on  April  30,  1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  the  following  revised 
tariff  sheet  to  be  effective  June  1,  1999: 

Second  Revised  Sheet  No.  16 

Panhandle  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to 
eliminate  the  minimum  rate  for  Rate 
Schedule  GPS,  Gas  Parking  Service. 

Panhandle  states  that  a  copy  of  this 
filing  is  available  for  public  inspection 
during  regular  business  hours  at 
Panhandle's  office  at  5400  Westheimer 
Court,  Houston,  Texas  77056-5310.  In 
addition,  copies  of  this  filing  are  being 
served  on  all  affected  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  neard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11959  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  MT99-1 1-000  and  IMG99-19- 
000] 

Pine  Needle  LNG  Company,  LLC; 
Notice  of  Filing 

May  6,  1999. 

Take  notice  that  on  April  29,  1999, 
Pine  Needle  LNG  Company,  LLC  (Pine 
Needle)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  May  29,  1999: 

Substitute  Original  Sheet  No.  40 
Substitute  Original  Sheet  No.  90 
Original  Sheet  No.  91 

In  addition,  Pine  Needle  has  filed  its 
Code  of  Conduct  under  Order  Nos.  497, 
etal. 

Pine  Needle  states  that  the  purpose  of 
the  instant  filing  is  to  add  Section  30  to 
the  General  Terms  and  conditions  of 
Pine  Needle's  FERC  Gas  Tariff  to  set 
forth  the  procedures  used  by  Pine 
Needle  to  address  and  resolve 
complaints  by  customers  and  potential 
customers,  as  required  by  Section 
250.16(b)(2)  of  the  regulations.  The 
instant  filing  also  places  on  file  with  the 
Commission  Pine  Needle's  Code  of 
Conduct,  which  sets  forth  procedures 
that  will  enable  shippers  and  the 
Commission  to  determine  how  Pine 
Needle  is  complying  with  the  standards 
of  conduct  set  forth  in  Part  161  of  the 
regulations. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  of  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wwrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11943  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-037] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  6,  1999. 

"Take  notice  that  on  April  30.  1999, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  to  be  effective  May 
1,  1999: 

Original  Sheet  No.  70 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate  transaction. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-11950  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-282-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Informal  Technical 
Conference 

May  6.  1999. 

On  April  12,  1999,  Reliant  Energy  Gas 
Transmission  Company  (Reliant)  filed 
pro  forma  tariff  sheets  reflecting  a 
proposed  new  rate  schedule  providing 
hoxurly  firm  transportation  service.  This 
filing  was  noticed  on  April  16,  1999, 
and  various  parties  filed  motions  to 
intervene  containing  comments  on  the 
filing.  One  protest  was  filed.  In  order  to 
facilitate  the  resolution  of  the  issues  in 
this  proceeding,  the  Commission  Staff  is 
convening  an  informal  conference 
among  the  interested  parties. 

Take  notice  that  an  informal  technical 
conference  in  the  above-captioned 
proceeding  will  be  held  on  Thursday, 
May  13,  1999,  at  10:00  a.m.  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  Reliant  and  interested  parties 
should  be  prepared  to  discuss  in  detail 
Reliant's  proposed  hourly  firm 
transportation  service  in  order  to  resolve 
the  specific  concerns  raised  by  the 
parties  in  these  proceedings. 

For  additional  information,  please 
contact  Randy  Adams  at  (202)  208- 
0102. 

David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-11956  Filed  5-11-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-252-002] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  to  FERC  Gas 
Tariff 

May  6.  1999. 

Take  notice  that  on  April  30,  1999. 
Sea  Robin  Pipeline  Company  (Sea 


Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  (Tariff)  the  following  tariff  sheets 
to  become  effective  April  1.  1999: 

Sixth  Revised  Sheet  No.  35 

First  Revised  Sheet  No.  93 

First  Revised  Fourth  Revised  Sheet  No.  95 

Sea  Robin  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Conmiission's  letter  order  dated  March 
31,  1999  in  the  above-referenced  docket. 
Such  letter  order  generally  approved 
Sea  Robin's  tariff  filing  made  in 
compliance  with  Order  No.  587-H. 
Such  letter  order  required  Sea  Robin  (i) 
to  incorporate  by  reference  GISB 
Standard  1.3.2;  (ii)  to  revise  its  tariff  to 
provide  shippers  notice  of  bumping 
consistent  with  its  OFO  procedures;  (iii) 
to  waive  certain  daily  penalties  for 
interruptible  shippers  whose  scheduled 
volumes  are  bumped;  and  (iv)  to 
reference  version  1.3  as  the  correct 
version  applying  to  the  GISB  standards 
adopting  by  Order  No.  587-H.  Sea 
Robin  has  requested  that  these  sheets  be 
made  effective  as  of  April  1.  1999.  Sea 
Robin  states  that  copies  of  the  filing  will 
be  served  upon  its  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  ftle  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  DC. 
20426.  in  accordance  with  Section 
385.211  of  the  Conmiission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11955  Filed  5-11-99;  8:45  am] 
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DEPAfilTMENT  OF  ENERGY 

i 
Federal  Energy  Regulatory 
Commission 


[Docke' 


Southilrest  Gas  Storage  Company; 

of  Proposed  Changes  in  FERC 


Notice 
Gas 


No.  GT99-21-000] 


Tariff 


May  6.  i999. 

Take  notice  that  on  April  30,  1999, 
Southv  rest  Gas  Storage  Company 
(South  vest)  tendered  for  filing  as  part  of 
its  FEB  C  Gas  Tariff,  Original  Volume 
No.  1 ,  he  following  revised  tariff  sheets 
to  be  el  fective  June  1,  1999: 

First  Re  nsed  Sheet  No.  3 
Origina  Sheet  No.  3A 
Origina   Sheet  No.  3B 

Sout  iwest  states  that  the  purpose  of 
this  fill  ng,  made  in  accordance  with  the 
provisions  of  Section  154.106  of  the 
Commission's  Regulations,  is  to  revise 
em  map  to  reflect  the  acquisition 
fer  from  Panhandle  Eastern  Pipe 
mpany  of  the  Howell,  Waverly 

Hopeton  storage  fields  as 
ed  in  Docket  No.  CP97-237-000 
CI  61,328). 

west  states  that  a  copy  of  this 
available  for  public  inspection 
during  i-egular  business  hours  at 
Southwest's  office  at  5400  Westheimer 
Court.  Houston,  Texas  77056-5310.  In 
additio^,  copies  of  this  filing  are  being 
served  ion  all  affected  customers  and 
applic^^le  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protestfsaid  filing  should  file  a  motion 
to  intenvene  or  a  protest  with  the 
Federa  Energy  Regulatory  Commission, 
888  Fiitt  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.21'i  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  proti  (sts  must  be  filed  in  accordance 
with  S«ction  154.210  of  the 
Commi  ssion's  Regiilations.  Protests  will 
be  coni  idered  by  the  Commission  in 
determ  ning  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protest  mts  parties  to  the  proceedings. 
Any  pe  rson  wishing  to  become  a  party 
must  fi  e  a  motion  to  intervene.  Copies 
of  this  iling  are  on  file  with  the 
Commi  jsion  and  are  available  for  public 
inspect  on  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  ittp://www.ferc.fed.us/online/ 
rims.ht  n  (call  202-208-2222  for 
assistance). 
David  P  Boergers, 
Secretai  y. 
(FR  Dor.  99-11 937  Filed  5-11-99;  8:45  am] 

BILUNG  (  OOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-293-000] 

TCP  Gattiering  Co.;  Notice  of  Tariff 
Filing 

May  6,  1999. 

Take  notice  that  on  April  30,  1999, 
TCP  Gathering  Co.  (TCP)  tendered  for 
filing  numerous  Tariff  Sheets  listed  in 
Appendix  A  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1 .  TCP  is 
submitting  this  filing  to  incorporate 
and/or  modify  tariff  provisions  to  fit  the 
operation  and  administration 
requirements  of  a  new  computer  system. 

Specifically,  TCP's  cturent  interactive 
electronic  system  is  being  replaced  by 
the  Direct  Access  Request  and  Tracking 
System  (DART). 

TCP  states  that  copies  of  this  filing 
has  been  served  upon  all  affected  firm 
customers  of  TCP  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11962  Filed  5-11-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-26-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Filing 

May  6.  1999. 

Take  notice  that  on  April  30,  1999. 
Tennessee  Gas  Pipeline  Company 


(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  tendered  for  filing:  (1)  A 
copy  of  the  transportation  service 
agreement  pursuant  to  Tennessee's  Rate 
Schedule  FT-A  (Tremsportation  Service 
Agreement)  entered  into  by  Tennessee 
and  Caledonia  Power  I,  L.L.C., 
(Caledonia),  (2)  a  copy  of  the  balancing 
agreement  entered  into  by  Tennessee 
and  Caledonia  (Balancing  Agreement), 
(3)  a  copy  of  the  Firm  Transportation 
Discount  Agreement  entered  into  by 
Tennessee  and  Caledonia  ("Discount 
Letter  Agreement"),  and  (4)  Third 
Revised  Sheet  No.  413  of  Tennessee's 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1  (Volxune  No.  1  Tariff).  Tennessee 
requests  an  effective  date  of  June  1 , 
1999. 

Tennessee  states  that  the 
Transportation  Service  Agreement  and 
the  Discount  Letter  Agreement  reflect  a 
negotiated  rate  arrangement  between 
Tennessee  and  Caledonia  for 
transportation  under  Rate  Schedule  FT- 
A  to  be  effective  June  1, 1999  through 
May  31,  2009.  Tennessee  also  states  that 
it  is  submitting  the  Transportation 
Service  Agreement  and  the  Discount 
Letter  Agreement  for  Commission 
approval  because  the  Discount  Letter 
Agreement  contains  language  which 
modifies  the  provisions  of  the  Gas 
Transportation  Agreement  contained  in 
Tennessee's  Volume  No.  1  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
v\rww.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11942  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  RP91-203-069] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

May  6,  1999. 

Take  notice  that  on  April  30,  1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  Twentieth  Revised 
Sheet  No.  20.  Twenty-first  Revised 
Sheet  No.  21  A,  Twenty-seventh  Revised 
Sheet  No.  22,  Twenty-first  Revised 
Sheet  No.  22A,  Sixteenth  Revised  Sheet 
No.  23,  Eighth  Revised  Sheet  No.  23A, 
Eleventh  Revised  Sheet  No.  23B,  Sixth 
Revised  Sheet  No.  23C,  Twenty-second 
Revised  Sheet  No.  24,  Sixteenth  Revised 
Sheet  No.  25  and  Eighth  Revised  Sheet 
No.  27  to  be  included  in  its  FERC  Gas 
Tariff. 

Tennessee  states  that  this  filing  is  in 
compliance  with  the  Commission's 
April  16, 1999  order  in  Docket  Nos. 
RP91-203-68,  et  al.  Tennessee  Gas 
Pipeline  Co.,  87  FERC  (61,086  (1999). 
Tennessee  requests  an  effective  date  of 
May  1,  1999,  for  these  tariff  sheets.  The 
tariff  sheets  will  put  into  place  rates 
reflecting  the  Commission's  decision 
regarding  the  proper  allocation  of  the 
New  England  lateral  costs.  Tennessee 
requests  all  waivers  of  the  Commission's 
regulations  that  may  be  necessary  to  all 
this  filing  to  become  effective  on  May  1 , 
1999. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11948  Filed  5-11-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-294-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Tariff  Filing 

May  6.  1999. 

Take  notice  that  on  April  30,  1999, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  become  effective  June  1 , 
1999: 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet  No.  702 
Sheet  No.  717 
Sheet  No.  732 
Sheet  No.  763 
Sheet  No.  766J 
Sheet  No.  801 
Sheet  No.  814 


Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  revise,  on  a 
prospective  basis,  the  forms  of  firm 
service  agreement  for  Rate  Schedules 
CDS.  FT-1,  SCT.  LLFT.  VKFT.  SS-1  and 
FSS-1  to  provide  for  a  reduced 
minimum  prior  written  notice 
requirement  for  termination  of  at  least 
one  (1)  year  for  long-term  service 
agreements.  Texas  Eastern  proposes 
these  changes  to  its  firm  forms  of  service 
agreement  to  be  effective  on  a 
prospective  basis,  with  such  changes  to 
be  available  on  and  after  the  effective 
date  of  the  tariff  sheets  filed  herein,  for 
new  service  agreements  executed  in 
connection  with  remarketing  turnback 
capacity  subsequent  to  the  termination 
of  existing  long-term  contracts  as  well  as 
superseding  service  agreements 
executed  in  connection  with  the 
renegotiation  and  extension  of  existing 
service  agreements. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-11963  Filed  5-11-99;  8:45  am] 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-10&-003] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

May  6,  1999. 

Take  notice  that  on  April  30,  1999, 
pursuant  to  18  CFTi  154.7  and  154.203. 
and  in  compliance  with  Conunission 
letter  order  issued  April  5,  1999,  in 
Docket  No.  RP99-106-002. 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tender  for 
filing  and  acceptance,  to  be  effective 
March  31,  1999,  Substitute  Second 
Revised  Sheet  No.  247  and  Substitute 
Original  Sheet  No.  24 7 A  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff. 

TransColorado  states  that  the  April  5 
order  directed  it  to  revise  its  tariff  sheets 
to  reflect  that  TransColorado  will  file 
with  the  Commission  by  March  1  of 
each  year  an  annual  fuel-reimbursement 
report  fully  detailing  the  operation  of  its 
fuel  reimbursement  mechanism  for  the 
12-month  period  ending  December  31  of 
each  year. 

TransColorado  states  that  the  April  5 
order  directed  it  to  revise  §  12.8(a)  of  its 
Fuel-Reimbursement  provision  to  state 
that  the  monthly  fuel-gas- 
reimbursement  factor  will  be  calculated 
using  the  most  recent  available  actual 
data  and  is  computed  by  adding  (1)  the 
Projected  Monthly  System  Gas 
Consumption  to  (2)  the  Projected 
Monthly  Lost  and  Unaccounted-For 
Quantities  plus  the  Prior  Month's 
Variance  Adjustment  divided  by 
projected  transportation  receipts. 
Further,  the  April  5  order  directed 
TransColorado  to  eliminate  the  first 
proposed  sentence  in  §  12.8(b)  and 
substitute  a  revised  sentence. 

TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers,  the  official  service  list  in 
Docket  No.  RP99-106,  the  New  Mexico 
Public  Utilities  Commission  and  the 
Colorado  Public  Utilities  Commission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorj'  Commission, 
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385.2111 

Regulat 
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will  be 
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protests  nt 

Copies 


Street,  N.E..  Washington,  D.C. 
accordance  with  Section 
of  the  Commission's  Rules  and 
ons.  All  such  protests  must  be 
provided  in  Section  154.210  of 
Con  mission's  Regulations.  Protests 
considered  by  the  Commission 
deter  mining  the  appropriate  action  to 
but  will  not  serve  to  make 
s  parties  to  the  proceedings, 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspect!  on  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  1  ttp://www.ferc.fed.us/online/ 
rims.htii  (call  (202)  208-2222  for 
assistance). 


ofl 


David  P 

Secretar] . 
(FR  Doc 
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DEPAR7ME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commi$sion 

[Docket  No.  CP99-392-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

May  6,  1  199. 

Take  notice  that  on  April  29,  1999, 
Transco  ntinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  H  mston,  Texas  77251,  filed  an 
application  pursuant  to  sections  7(c)  of 
the  Natl  iral  Gas  Act  and  subpart  A  of 
part  157  of  the  Commission's 
regulatii  )ns  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Transco  to  construct  and  operate 
facilitieii  which  will  provide  204,099 
dekathe  ims  per  day  (dt  per  day)  of  new 
trai  isportation  capacity  on 

s  system,  all  as  more  fully  set 
the  application  which  is  on  file 
Commission  and  open  to 
ispection.  This  filing  may  be 
jn  the  web  at  http:// 
.fed.us/online/rims.htm  (call 
208J-2222  for  assistance). 
Trans  ;o  seeks  authorization  of  its 
SouthC<  last  Expansion  Project 
(SouthC  Qast),  an  incremental  expansion 
of  Trans  co's  pipeline  system  in  its 
southen  i  market  area  which  will 
provide  204.099  dt  per  day  of  new  firm 
transpoi  tation  capacity  on  its  system,  by 
a  propoi  ed  in-service  date  of  November 
1,2000. 
Speci 
construdt 
facilitiei ; 

costsiqs 

1.  11. 
loop  fro  n 
mainlin ; 


firm 
Transco 
forth  in 
with  the 
public  i 
viewed 
www 
202 


fex 


cally,  Transco  proposes  to 
and  operate  the  following 
which  Transco  estimates  will 
,354,725: 
II  miles  of  42-inch  pipeline 
milepost  799.95  on  Transco's 
in  Choctaw  County,  Alabama 


to  Transco's  Compressor  Station  90  at 
milepost  811.26  in  Marengo  Coimty, 
Alabama,  which  will  include 
installation  of  a  pig  launcher  at  milepost 
764.66  (upstream  of  the  loop)  and 
installation  of  a  pig  receiver  and  liquid 
scrubber  at  Station  90. 

2.  13.94  miles  of  48-inch  pipeline 
loop  fi-om  milepost  837.52  on  Transco's 
mainline  in  Marengo  County,  Alabama 
to  milepost  851.46  on  Transco's 
mainline  in  Dallas  County,  Alabama, 
which  will  include  relocation  of  an 
existing  pig  receiver  from  milepost 
837.52  to  milepost  851.46.  A  pig 
launcher  for  the  loop  already  exists  at 
Station  90. 

3. 19.01  miles  of  24-inch  pipeline 
loop  from  milepost  0.00  on  Transco's 
North  Georgia  Extension  in  Walton 
County,  Georgia  to  milepost  19.01  on 
the  North  Georgia  Extension  in 
Gwinnette  County,  Georgia,  which  will 
include  installation  of  a  pig  launcher  at 
milepost  0.00  and  installation  of  a  pig 
receiver  at  milepost  19.01. 

4.  A  new  15,000  horsepower  gas 
turbine-powered  compressor  unit  at 
Station  105  in  Coosa  County,  Alabama. 

5.  A  new  16,500  horsepower  electric 
motor-driven  compressor  unit  at  Station 
115  in  Coweta  County,  Georgia.  Also,  at 
station  115  gas  coolers  will  be  installed 
which  will  cool  the  total  station  gas 
flow. 

6.  Unit  16  will  be  rewheeled  at 
Station  120. 

7.  Suction  piping  at  Station  100  will 
be  modified  to  allow  sufficient  gas  flow 
to  Unit  10. 

Transco  states  that  the  facilities,  for 
the  most  part,  will  be  installed  either 
entirely  within  or  immediately  adjacent 
to  Transco's  existing  right-of-way  and 
compressor  station  yards. 

Transco  indicates  that  it  held  an  open 
season  fi-om  July  22,  1998,  to  August  24, 
1998,  during  which  it  accepted  requests 
for  firm  service  under  SouthCoast. 
Transco  states  that  as  result  of  the  open 
season,  Transco  executed  precedent 
agreements  with  the  following  twelve 
shippers: 
Atlanta  Gas  Light  Company — 61,160  dt 

per  day 
Georgia  Power  Company — 40,000  dt  per 

day 
Santee  Cooper — 80.000  dt  per  day 
Sylacaugh  Utilities  Board — 4,000  dt  per 

day 
Visy  Paper,  Inc — 4,500  dt  per  day 
City  of  Buford,  Georgia — 3,105  dt  per 

day 
City  of  Covington,  Georgia — 1,294  dt  per 

day 
East  Central  Alabama  Gas  District — 518 

dt  per  day 
City  of  Lawrenceville,  Georgia — 3,105  dt 

per  day 


City  of  Sugar  Hill,  Georgia — 2,277  dt  per 

day 
City  of  Toccoa,  Georgia — 3,105  dt  per 

day 
City  of  Winder,  Georgia — 1,035  dt  per 

day 
Transco  points  out  that  the  capacity 
covered  by  these  precedent  agreements 
totals  204,099,  which  is  the  capacity  of 
SouthCoast. 

Transco  states  that  the  firm 
transportation  service  under  SouthCoast 
will  be  rendered  under  Transco's  Rate 
Schedule  FT  and  Part  284(G)  of  the 
Commission's  regulations.  Additionally, 
Transco  states  that  the  SouthCoast 
shippers  will  pay  Transco's  Rate 
Schedule  FT  rate  and  will  also  be 
charged  any  applicable  charges  and 
surcharges  under  Rate  Schedule  FT. 

Transco  requests  that  the  Commission 
make  a  determination  that  the  costs 
associated  with  the  SouthCoast  facilities 
may  be  rolled  into  Transco's  cost  of 
service  in  Transco's  first  Section  4  rate 
proceeding  which  becomes  effective 
following  the  in-service  of  the  project. 
Transco  claims  that  a  presumption  to 
roll-in  the  SouthCoast  costs  applies 
because  the  rate  impact  on  its  existing 
customers  under  each  firm  rate  schedule 
is  less  than  five  percent  which  is  the 
level  set  forth  in  the  Commission's 
Statement  of  Policy  for  a  presumption  of 
rolled-in  rate  treatment  on  the  pricing  of 
new  pipeline  construction.  Transco  also 
claims  that  the  subject  facilities  will 
produce  significant  system  benefits  and 
will  be  fully  integrated  physically  and 
operationally  with  Transco's  existing 
system. 

Transco  requests  that  the  Commission 
issue  a  preliminary  determination 
approving  all  aspects  of  the  subject 
application  other  than  environmental 
matters  by  August  1,  1999,  and  a  final 
order  granting  all  certification  by 
December  1,  1999. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  May  27, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestimts  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
pcirticipate  as  a  party  in  any  hearing 
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therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmented  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  time  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Transco  to  appear  or  be 

represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-11933  Filed  5-11-99;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-25-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

May  6,  1999. 

Take  notice  that  on  April  28,  1999. 
Trancontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  a  report 
reflecting  the  flow  through  of  refund 
received  fi^om  CNG  Transmission 
Corporation  (CNG). 

On  February  12,  1999,  in  accordance 
with  Section  4  of  its  Rate  Schedule 
FTNT,  Transco  states  that  it  refunded  to 
its  FTNT  customer.  New  York  Power 
Authority,  $133,300  resulting  from  the 
estimated  refund  of  CNG  Transmission 
Corporation's  Docket  No.  RP97-406,  et 
al  and  on  April  1 ,  1999  Transco 
refunded  $35,334.25  to  the  same 
customer  which  is  a  true-up  for  this 
refund.  The  refund  covers  the  period 
ft-om  January  1998  to  January  1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regvdatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wMArw.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11941  Filed  5-11-99;  8:45  am] 

BIUJr4G  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-291-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  6,  1999. 

Take  notice  that  on  April  30,  1999 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  tariff  sheets  to  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  which 
tariff  sheets  are  enimierated  in 
Appendix  A  attached  to  the  filing.  Such 
tariff  sheets  are  proposed  to  be  effective 
November  1,  1999. 

On  September  25,  1998,  as  amended 
on  October  5,  1998,  Transco  filed  an 
application  to  abandon  Rate  Schedule 
LG-A  service  provided  to  PG  Energy, 
Inc.  and  Philadelphia  Gas  Works  and  to 
provide  increased  service  under  Rate 
Schedule  LG-A  to  NUI  Corporation.  On 
October  30,  1998,  the  Commission 
granted  approval  of  the  abandonment  of 
service  to  PGE  and  PGW.  but  dismissed 
Transco's  request  to  provide  increased 
service  to  NUI.  On  November  6.  1998, 
Transco  filed  a  petition  requesting  that 
the  Commission  grant  authorization  to 
provide  service  to  NUI  on  a  temporary 
basis.  The  Commission  issued  an  order 
on  November  12,  1998  granting 
Transco's  request  for  a  limited-term 
certificate.  In  compliance  with  the 
November  1 2  Order,  Transco  is  filing  to 
(1)  implement  two  new  Part  284 
services,  Rate  Schedule  LNG  (Liquefied 
Natural  Gas  Storage  Service)  and  Rate 
Schedule  LNG-R  (Released  Liquefied 
Natural  Gas  Storage  Services)  and  (2) 
modify  the  rate  and  the  General  Terms 
and  Conditions  tariff  sheets  to 
incorporate  these  new  services. 

In  accordance  with  the  provisions  of 
Section  154.2(d)  of  the  Commission's 
Regulations,  copies  of  this  filing  are 
available  for  public  inspection,  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston. 
Texas.  In  addition,  Transco  is  serving 
copies  of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion- 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
see  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
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Commiision's  Regulations.  Protests  will 
be  cons  dered  by  the  Commission  in 
determi  ning  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protests  nts  parties  to  the  proceedings. 
Any  pel  son  wishing  to  become  a  party 
must  fil  3  a  motion  to  intervene.  Copies 
of  this  f  ling  are  on  file  with  the 
Commii  sion  and  are  available  for  public 
inspect!  on  in  the  Public  Reference 

his  filing  may  be  viewed  on  the 
l^ttp://www.ferc.fed.us/online/ 
(call  202-208-2222  for 


Room, 
web  at 
rims.htih 
assistan  :e) 


David  P. 

Secretar : 
[FR  Doc. 


Boergers, 

■. 

99-11960  Filed  5-11-99;  8:45  am) 


aiLUNG  C(  toe  6717-01-M 


DEPARtME^f^  OF  ENERGY 

Federal!  Energy  Regulatory 
Commission 

[Docket  ko.  RP99-296-000] 

Trunklirie  Gas  Company;  Notice  of 
Propos^  Changes  in  FERC  Gas  Tariff 

May  6,  1199. 

fake  1  lotice  that  on  April  30,  1999, 
Trunkli;  le  Gas  Company  (Trunkline) 
tendere(  1  for  filing  as  part  of  its  FERC 
Gas  Tar  ff.  First  Revised  Volume  No.  1, 
the  folk  wing  revised  tariff  sheet  to  be 
effectiv(  Junel,  1999. 

Ninth  Re  /ised  Sheet  No.  13 

Truni  line  states  that  the  purpose  of 
this  filiiig,  made  in  accordance  with  the 
of  Section  154.204  of  the 
i^ion's  Regulations,  is  to 
the  minimum  rate  for  Rate 
GPS,  Gas  Parking  Service, 
states  that  a  copy  of  this 
available  for  public  inspection 
r  Jgular  business  hours  at 

s  office  at  5400  Westheimer 
Houston.  Texas  77056-5310.  hi 
,  copies  of  this  filing  are  being 
all  affected  customers  and 
state  regulatory  agencies, 
person  desiring  to  be  neard  or  to 
said  filing  should  file  a  motion 

or  a  protest  with  the 
Energy  Regulatory  Commission, 
Street,  NE.,  Washington,  DC 
accordance  with  Sections 
and  385.211  of  the 
ion's  Rules  and  Regulations, 
motions  or  protests  must  be 
iccordance  with  Section 
of  the  Commission's 

Protests  will  be  considered 
Commission  in  determining  the 
e  action  to  be  taken,  but  will 
to  make  protestants  parties  to 
s.  Any  person  wishing  to 
a  party  must  file  a  motion  to 


filii  g 
provisic  ns 
Commi 
elimina  e 
Schedul  e 

TrunHline 
filing  is 
during 
Trunkli 
Court 
additior 
served  c  n 
applicalle 

Any 
protest 
to  inten^ene 
Federal 
888  Firs 
20426 
385.214 
Commisk 
All  such 
filed  in 
154.210 
Regulatijons 
by  the 
appropriat 
not  serv ; 
the  proc  eeding: 
become 


II 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room.  This  filing  may 

be  viewed  on  the  web  at  http:// 

wv^rw .  fere.  fed. us/online/rims . htm  (call 

202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-11965  Filed  5-11-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-2631-000,  et  al.] 

Northeast  Utilities  Service  Company,  et 
al.  Electric  Rate  and  Corporate 
Regulation  Filings 

May  3,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northeast  Utilities  Service  Company 

(Docket  No.  ER99-2631-0001 

Take  notice  that  on  April  28,  1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Constellation  Power 
Source,  Inc.  (Constellation),  under  the 
NU  System  Companies'  System  Power 
Sales/Exchange  'Tariff  No.  6. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  March  31, 
1999. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Constellation. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Delmarva  Power  &  Light  Company 

[Docket  Nos.  ER97-3189-022  and  OA97- 
586-001] 

Take  notice  that  on  April  28,  1999. 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a  revised 
compliance  refund  report  for  the  City  of 
Easton,  Maryland  (Easton),  to  correct  a 
miscalculation  in  the  original 
compliance  refund  report. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Delmarva  Power  &  Light  Company 

[Docket  Nos.  ER97-3189-023  and  OA97- 
586-002] 

Take  notice  that  on  April  28,  1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a  revised 
compliance  refund  report  for  the  City  of 
Dover,  Delaware  (Dover)  to  correct  a 
miscalculation  in  the  original 
compliance  refund  report. 


Comment  date:  May  18. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  FirstEnergy  Corp.,  and  Pennsylvania 
Power  Company 

[Docket  No.  ER99-263 2-000] 

Take  notice  that  on  April  28,  1999, 
FirstEnergy  Corp.  (FirstEnergy), 
tendered  for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Network 
Integration  Service  and  an  Operating 
Agreement  for  the  Network  Integration 
Transmission  Service  under  the 
Pennsylvania  Electric  Choice  Program 
with  Public  Service  Electric  and  Gas 
Company  pursuant  to  the  FirstEnergy 
System  Open  Access  Tariff.  These 
agreements  will  enable  the  parties  to 
obtain  Network  Integration  Service 
under  the  Pennsylvania  Electric  Choice 
Program  in  accordance  with  the  terms  of 
the  Tariff. 

The  proposed  effective  date  under 
these  agreements  is  April  1,  1999. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER9&-2633-000  ) 

Take  notice  that  on  April  28,  1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  two  executed 
service  agreements,  dated  April  21. 
1999.  with  the  Incorporated  County  of 
Los  Alamos  (County),  imder  the  terms  of 
PNM's  Open  Access  Transmission 
Service  Tariff  (OATT).  One  agreement  is 
for  firm  point-to-point  transmission 
service,  and  supersedes  an  existing 
service  agreement  between  PNM  and 
County,  dated  December  1,  1996.  Under 
the  service  agreement  PNM  provides 
County  with  firm  point-to-point 
transmission  service  from  PNM's  San 
Juan  Generating  Station  345  kV 
Switchyard  (point  of  receipt)  to  PNM's 
Norton  or  ETA  points  of  interconnection 
with  County.  The  other  agreement  is  a 
Control  Area  Service  Agreement,  which 
incorporates  certain  sections  of  PNM's 
OATT,  and  replaces  Service  Schedule  H 
(SS  H),  of  the  Intercoimection 
Agreement  between  PNM  and  County. 
Both  agreements  are  to  take  effect  on  the 
same  date  that  the  Notice  of 
Termination  for  SS  H  (which  is  being 
filed  concurrently  under  separate  cover) 
takes  effect.  PNM's  filings  are  available 
for  public  inspection  at  PNM's  offices  in 
Albuquerque,  New  Mexico. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-2634-O00] 

Take  notice  that  on  April  28,  1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  a  Notice  of 
Termination  of  Service  Schedule  H, 
Area  Control  Services  and  Metering 
(Supplement  No.  7  to  PNM  Rate 
Schedule  FERC  No.  60),  to  the 
Interconnection  Agreement  between 
PNM  and  Incorporated  County  of  Los 
Alamos  (County),  dated  November  26, 
1984.  Termination  of  the  Service 
Schedule  is  to  be  effective  on  the  same 
date  as  PNM's  new  service  agreements 
(under  PNM's  Open  Access 
Transmission  Tariff)  for  firm  point-to- 
point  transmission  and  control  area 
service  with  County  take  effect.  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2636-000] 

Take  notice  that  on  April  28, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  and  Public 
Service  Company  of  New  Hampshire, 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35.13  of  the  Commission's 
Regulations,  a  rate  schedule  change  for 
sales  of  electric  energy  to  Town  of 
Danvers  Electric  Division  (Danvers). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Danvers. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
May  1,  1999. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Power  and  Light  Company 
West  Texas  Utilities  Company  Public 
Service  Company  of  Oklahoma 
Southwestern  Electric  Power  Company 

[Docket  No,  ER99-2638-000] 

Take  notice  that  on  April  28, 1999, 
Central  and  South  West  Services,  Inc., 
as  agent  for  Central  Power  and  Light 
Company,  West  Texas  Utilities 
Company,  Public  Service  Company  of 
Oklahoma,  and  Southwestern  Electric 
Power  Company  (collectively,  the  CSW 
Operating  Companies),  tendered  for 
filing  a  quarterly  report  under  the  CSW 
Operating  Companies'  market-based 
sales  tariff.  The  report  is  for  the  period 
January  1,  1999  through  March  31,  1999. 


Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2639-000] 

Take  notice  that  on  April  28,  1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Merchant  Energy  Group 
of  the  Americas,  Inc.  (MEGA),  under  the 
NU  System  Companies'  Sale  for  Resale 
Tariff  No.  7. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  May  1 , 
1999. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  MEGA. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  NYSEG  Solutions,  Inc. 

[Docket  No.  ER99-2641-000| 

Take  notice  that  on  April  28,  1999, 
NYSEG  Solutions,  Inc.,  tendered  for 
filing  a  Summary  of  Quarterly  Activity 
for  the  calendar  year  quarter  ending 
March  31,  1999,  pursuant  to  Section  205 
of  the  Federal  Power  Act.  16  U.S.C. 
§  824d  (1985),  and  Part  35  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35,  and  in 
accordance  with  Ordering  Paragraph  J  of 
the  Federal  Energy  Regulatory 
Commission's  December  14, 1998,  order 
in  Docket  No.  ER99-220-000. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  South  Glens  Falls  Energy,  LLC 

[Docket  No.  ER99-2642-000] 

Take  notice  that  on  April  28,  1999, 
South  Glens  Falls  Energy,  LLC,  tendered 
for  filing  a  Summary  of  Quarterly 
Activity  for  the  calendar  year  quarter 
ending  March  31,  1999,  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
16  U.S.C.  §824d  (1985),  and  Part  35  of 
the  Conmiission's  Rules  of  Practice  and 
Procedure,  18  CFR  35,  and  in 
accordance  with  Ordering  Paragraph  H 
of  the  Federal  Energy  Regulatory 
Commission's  March  11, 1999,  order  in 
Docket  No.  ER99-1 261-000. 

Comment  date:  May  18,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2643-O00I 

Take  notice  that  on  April  28,  1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Morgan  Stanley  Capital 
Group,  Inc.  (MSCG),  under  the  NU 
System  Companies'  System  Power 
Sales/Exchange  Tariff  No.  6. 


NUSCO  requests  that  the  Service 
Agreement  become  effective  April  1, 
1999. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  MSCG. 

Comment  date:  May  18,  1999,  in 
accordance  yvith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  England  Power  Company 

[Docket  No.  ER99-2644-000] 

Take  notice  that  on  April  28,  1999, 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  Notice  of 
Cancellation  of  the  Unit  Power  Contract 
between  NEP  and  Holden  Municipal 
Light  Department,  FERC  Electric  Rate 
Schedule  No.  408. 

NEP  requests  that  cancellation  be 
effective  the  April  30,  1999. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  American  Transmission  Systems, 
Inc. 

(Docket  No.  ER99-264 7-000] 

Take  notice  that  on  April  28,  1999. 
American  Transmission  Systems,  Inc., 
tendered  for  filing  an  application  to 
establish  initial  rates  charged  for 
transmission  service  under  the 
American  Transmission  Systems,  Inc's 
Open  Access  Tariff.  Included  as  part  of 
the  filing  is  an  amendment  to  the  Joint 
Dispatch  Agreement  among  the 
FirstEnergy  Operating  Companies  and 
American  Transmission  Systems,  Inc. 
This  filing  is  made  pursuant  to  Section 
205  of  the  Federal  Power  Act. 

Comment  date:  May  18,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER99-2649-0001 

Take  notice  that  on  April  28.  1999, 
the  Mid-Continent  Area  Power  Pool 
(MAPP).  on  behalf  of  its  members  that 
are  subject  to  Commission  jurisdiction 
as  public  utilities  under  Section  201(e) 
of  the  Federal  Power  Act,  tendered  for 
filing  MAPP's  amended  Line  Loading 
Relief  procedure,  incorporating 
procedures  to  curtail  generation  to  load 
deliveries  and  amending  procedures  to 
curtail  non-firm  point-to-point 
transmission  service. 

MAPP  requests  an  effective  date  of 
June  1,  1999,  with  regard  to  the  changes 
to  implement  generation  to  load 
curtailments. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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ER99-2664-0001 
;  lotice  that  on  April  28,  1999. 
Mohawk  Power  Corporation 
tendered  for  filing  with  the 
inergy  Regulatory  Commission 
ted  Transmission  Service 
between  NMPC  and  the  New 
Authority  to  serve  2.0  MW 
fork  Power  Authority  power  to 
aper.  This  Transmission 
Agreement  specifies  that  the 
Power  Authority  has  signed 
has  agreed  to  the  terms  and 

of  NMPC's  Open  Access 
sion  Tariff  as  filed  in  Docket 
-000.  This  Tariff,  filed 
on  July  9,  1996,  will  allow 
the  New  York  Power 
y  to  enter  into  separately 
transactions  under  which 
11  provide  transmission  service 
ew  York  Power  Authority  as 
:  es  may  mutually  agree, 
requests  an  effective  date  of 
1999.  NMPC  has  requested 
the  notice  requirements  for 

shown, 
has  served  copies  of  the  filing 
New  York  State  Public  Service 
ion  and  the  New  York  Power 


V'l 


cf 


cai  ise 


Authoril  y. 

Comn  ent  date:  May  18,  1999,  in 
accordaj  ice  with  Standard  Paragraph  E 
at  the  erd  of  this  notice. 

17.  Wis<  onsin  Electric  Power  Company 

(Docket  ^  o.  ER99-2665-0001 

Take  iiotice  that  on  April  28,  1999, 
Wiscons  in  Electric  Power  Company 
(Wisconsin  Electric  ),  tendered  for  filing 
revision  i  to  its  market -based  rate  tariff 
(FERC  E  ectric  Tariff,  Original  Volume 
No.  8).  1  he  revisions  are  being  made  to 
reflect  tie  consummation  of  the  merger 
involvir  i  Wisconsin  Electric  and 
Edison  i  ault  Electric  Company  (Edison 
Sault),  t(i  treat  Wisconsin  Electric  and 
Edison  5  ault  as  operating  companies, 
and  app  y  the  code  of  conduct  to 
transacti  ons  between  them  and  non- 
operatin » affiliates. 

Copiei  of  the  filing  have  been  served 
on  customers  under  the  market-based 
rate  taril  F,  the  Michigan  Public  Service 
Commis  lion,  and  the  Public  Service 
Conunis  iion  of  Wisconsin. 

Comn  ent  date:  May  18.  1999.  in 
accordai  ice  with  Standard  Paragraph  E 
at  the  en  d  of  this  notice. 
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18.  Excell  Energy  Services,  Inc. 

ER99-2 666-000) 
iiotice  that  on  April  28,  1999, 
E  lergy  Services,  Inc.,  tendered 
notice  that  the  company  was 
in  1995  and  advises  that  it  no 


longer  operates  as  a  power  marketer. 
Excell  Energy  Services,  Inc.,  requests 
termination  of  Power  Rate  Schedule  1 . 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Illinois  Light  Company 

[Docket  No.  ER99-2667-0001 

Take  notice  that  on  April  28,  1999, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61602,  tendered  for  filing  with  the 
Conmiission  a  revised  substitute  Index 
of  Point-To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  a  revised 
service  agreement  with  one  customer, 
Corn  Belt  Electric  Cooperative,  Inc. 

CILCO  requested  an  effective  date  of 
April  1,  1999. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  99-11922  Filed  5-11-99:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  8083-005] 

George  and  Arminda  Briggs;  Notice  of 
Availability  of  Environmental 
Assessment 

Mav  6.  1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  the  Office  of  Hydropower 
Licensing  has  reviewed  the  application 
for  the  proposed  Surrender  of 
Exemption  for  the  Briggs  Hydroelectric 
Project,  located  in  Fremont  County, 
Idaho,  and  has  prepared  an 
Enviroiunental  Assessment  (EA)  for  the 
proposed  action. 

In  the  EA,  the  Commission's  staff 
analyzed  the  potential  environmental 
impacts  of  the  proposed  action.  The 
staff  concluded  that  approval  of  the 
subject  surrender  of  exemption  would 
not  produce  any  adverse  environmental 
impacts;  consequently,  the  proposal 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  888  First  Street,  NE, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  EA  also  may  be 
viewed  on  the  Web  at  www.ferc.fed.us/ 
online/rims.htm.  Call  (202)  208-2222 
for  assistance. 

For  further  information,  please 
contact  Jim  Haimes  at  (202)  219-2780. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-11947  Filed  5-11-99;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2232-364] 

Duke  Energy  Corporation;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

May  6,  1999. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  analyzes  the  environmental 
impacts  of  constructing  130  boat  slips 
and  a  boat  access  ramp  on  3.627  acres 
of  land  within  the  Catawba- Wateree 
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Hydroelectric  project  boundary.  Duke 
Energy  Corporation,  licensee  for  the 
project,  proposes  to  lease  the  land  to  Mt. 
Isle  Harbor  Boat  Slip  Association.  The 
site  of  the  proposed  boat  slips  and  ramp 
is  in  the  Paw  Creek  Township  on 
Mountain  Island  Lake  in  Mecklenburg 
County,  North  Carolina.  The  slips  and 
ramp  would  be  constructed  to 
accommodate  residents  of  Mt.  Isle 
Harbor  Subdivision. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  The  DEA  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm 
(please  call  (202)  208-2222  for 
assistance). 

Please  submit  any  comments  on  the 
DEA  within  30  days  from  the  date  of 
this  notice.  Any  comments,  conclusions, 
or  recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation.  Comments 
should  be  addressed  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE,  Washington,  DC 
20426.  Please  affix  Project  No.  2232-364 
to  all  comments. 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  99-11945  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-1 50-000  and  CP98-151- 
000] 

Millennium  Pipeline  Company,  LP.  and 
Columbia  Gas  Transmission 
Corporation;  Notice  of  Change  of 
Location  for  Scoping  Meeting  and 
Notice  of  Site  Visit 

May  6,  1999. 

The  location  for  the  following  draft 
environmental  impact  statement 
comment  meeting  for  the  Millennium 
Pipeline  Project  has  been  changed.  The 
meeting  to  be  held  in  Yonkers,  New 
York,  on  Tuesday.  May  18,  1999,  has 
been  changed  from  the  Mark  Twain 
Junior  High  School  to  the  following 
facility:  Yonkers  Public  Library.  1500 
Central  Park  Avenue.  Yonkers.  New 
York  10710.  (914)  337-1500. 

On  Thursday,  May  20,  1999.  the 
Federal  Energy  Regulatory  Commission 


staff  will  conduct  a  limited  site  visit  at 
a  few  locations  between  approximate 
mileposts  242  and  243.5  of  the  proposed 
Millennium  Pipeline  Project.  A 
memorandum  summarizing  locations 
visited  and  issues  discussed  during  the 
inspection  will  be  filed  in  the  public 
record  for  these  dockets. 

Participants  on  the  site  visit  will  meet 
at  8:30  a.m.  at:  Days  Inn,  1000  Front 
Street,  Binghamton,  NY  13905,  (607) 
724-3297. 

For  further  information,  call  Paul 
McKee,  Office  of  External  Affairs,  at 
(202) 208-1088. 
David  P.  Boergers, 
Secretary 
[PR  Doc.  99-11932  Filed  5-11-99:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

May  6.  1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Applicaton  Type:  Declaration  of 
Intention. 

b.  Docket  No:  DI99-3-000. 

c.  Date  Filed:  April  2,  1999. 

d.  Applicant:  City  of  Atka,  Alaska. 

e.  Name  of  Project:  Chuniisax  Creek 
Hydropower  Project. 

f.  Location:  On  Chuniisax  Creek,  one- 
half  mile  southwest  of  the  old  town 
portion  of  the  City  of  Atka,  1,100  miles 
southwest  of  Anchorage  on  Atka  Island, 
Alaska,  T92S  R176W,  Seward  Meridian. 
The  proposed  project  does  not  utilize 
federal  lands.  It  will  be  located  on 
native  corporation  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mrs.  Julie  Dirks. 
City  Administrator,  City  of  Atka,  Post 
Office  Box  765,  Unalaska,  Alaska  99685 
(907) 581-6226. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Henry  Ecton  at  (202)  219-2678,  or  e- 
mail  address:  heruy.ecton@ferc.fed.  us. 

j.  Deadline  for  filing  comments  and  or 
motions:  ]une  17,  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington  D.C.  20426. 

Please  include  the  docket  number 
(DI99-3-000)  on  any  comments  or 
motions  filed. 


k.  Description  of  Proposed  Project: 
The  proposed  run-of-river  project  will 
consist  of  a  13-foot-high.  80-foot-wide 
diversion  dam;  a  penstock  consisting  of 
a  1 .060-foot-long.  28-inch  HDPE  pipe;  a 
16-foot-by-18-foot  powerhouse, 
containing  a  271  kW  cross-flow  turbine; 
and  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission 's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS' 
"MOTION"  TO  INTERVENE' 


or 


as 
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Comments — Federal,  state, 
agencies  are  invited  to  file 

on  the  described  application. 
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6717-01-M 


CCDE 


DEPARtMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

^totlce  otf  Declaration  of  Intention  and 
SolicitinB  Comnoents,  Motions  to 
Intervern,  and  Protests 

May  6,  lt99. 

Take  i  otice  that  the  following 
applicat  on  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Apf  lication  Type:  Declaration  of 
Intention. 

b.  Docket  No:  Dl99-^t-000. 

c.  Data  Filed:  March  15.  1999. 

d.  Applicant:  Bruce  Cox. 

e.  Nan  le  of  Project:  Cox  Lake  Hydro 
Project. 

f.  Locc  tion:  On  Deep  River,  near  Cedar 
Falls,  in  Randolph  County,  North 
Carolina  The  project  does  not  utilitize 
federal  cr  tribal  lands. 

g.  File  i  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825  (r). 

h.  Applicant  Contact:  Mr.  Bruce  Cox. 
5666  Hiiishaw  Town  Road,  Ramseur, 
NC  27316,  (336)  879--t267. 

i.  FER  Z  Contact:  Any  questions  on 
this  noti  :e  should  be  addressed  to  Etta 
Foster  al  (202)  219-2679,  or  e-mail 
address:  etta.foster@ferc.fed.us. 

j.  Deat  Uine  for  filing  comments  and  or 
motions  June  16. 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers ,  Secretary,  Federal  Energy 
Regulate  ry  Commission,  888  First 
Street.  N  E.  Washington  DC  20426. 


Please  include  the  docket  nimiber 
(DI99— 4-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The  existing 
run-of-river  project  consists  of  a  248- 
acre-foot  reservoir;  a  24-foot-high,  280- 
foot-wide  concrete  £md  stone-masonry 
gravity  dam,  with  1.7-foot-high 
flashboards;  a  35-foot-long,  45-foot-high 
reinforced  concrete  powerhouse 
containing  two  generators  rated  at  250 
kW  and  125  kW;  and  appurtenant 
facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
hcis  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A,  Washington.  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://wv>rw.ferc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  conunents 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 


all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  any  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11936  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Public  Meetings  and  Site 
Visit 

May  6,  1999. 

"Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

h.  Project  No.:  1864. 

c.  Date  Filed:  March  5,  1985. 

d.  Applicant:  Upper  Peninsula  Power 
Company. 

e.  Name  of  Project:  Bond  Falls  Project. 

f.  Location:  On  the  west  branches  of 
>  the  Ontonagon  River,  a  tributary  of 

western  Lake  Superior,  in  Ontonagon 
and  Gogebic  Counties,  Michigan,  and  a 
small  portion  of  Vilas  Coimty  in 
northern  Wisconsin.  The  project  is 
partially  located  on  the  Ottawa  National 
Forest,  which  is  federal  land 
administered  by  the  U.S.  Forest  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Max  O.  Curtis, 
Upper  Peninsula  Power  Company,  600 
Lakeshore  Drive,  P.O.  Box  130, 
Houghton,  MI  49931-0130,  (906)  487- 
5063. 
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i.  FERC  Contact:  Frankie  Green,  e- 
mail  address:  fraiikie.green@ferc.fed.us, 
(202)  501-7704. 

j.  Parties  to  this  relicensing 
proceeding  recently  provided 
Commission  staff  with  a  draft  Offer  of 
Settlement  for  this  project.  The  parties 
anticipate  finalizing  the  Offer  of 
Settlement  by  mid-1999.  Commission 
staff  and  parties  to  the  settlement  will 
host  a  site  visit  and  two  public  meetings 
to  discuss  the  draft  Offer  of  Settlement 
for  the  Bond  Falls  Project.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  the  site  visit  and 
either  of  the  meetings  and  discuss  any 
issues  or  concerns  with  the  draft  Offer 
of  Settlement. 

The  site  visit  by  Commission  staff  and 
other  interested  parties  is  planned  for 
May  25, 1999,  to  familiarize  staff  and 
other  parties  with  elements  included  in 
the  draft  offer  of  Settlement.  The  visit 
will  begin  at  9:00  AM,  EDT,  at  the 
Forest  Service's  Watersmeet,  MI  office 
parking  lot.  Any  one  wishing  to 
accompany  Commission  staff  as  invited 
to  attend. 

Both  meetings  will  be  held  on 
Wednesday,  May  26, 1999.  The  first 
meeting  will  be  held  at  the  Best  Western 
Porcupine  Mountain  Lodge  in  Silver 
City,  MI  from  1:00  PM  to  4:00  PM,  EDT. 
The  second  meeting  will  be  held  at  the 
Sylvania  Visitor  Center  in  Watersmeet, 
MI  from  8:00  PM  to  11:00  PM,  EDT. 

The  meetings  will  be  recorded  by  a 
stenographer,  and  the  transcripts  will 
become  part  of  the  Commission's  public 
record  of  this  proceeding.  Anyone 
wishing  to  receive  a  copy  of  the 
transcript  of  the  meetings  may  contact 
Ace  Federal  Reporting  Company  by 
calling  (202)  347-3700  or  by  writing  to 
1120  G  Street,  N.W.,  Washington,  D.C. 
20005. 

Any  comments  on  the  draft  Offer  of 
Settlement  or  any  other  concerns  with 
the  Bond  Falls  project  should  be 
submitted  to  the  Commission  no  later 
than  June  18,  1999. 

All  written  comments  (original  and 
eight  copies)  should  be  filed  with:  David 
P.  Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  also 
serve  a  copy  of  the  docimient  on  that 
resource  agency. 


k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project:  The  Bond 
Falls  project  consists  of  four 
developments  on  the  Middle  Cisco 
(South),  and  West  branches  of  the 
Ontonagon  River.  Each  project 
development  consists  of  a  storage 
reservoir  or  lake,  a  main  dam  or  dams, 
and  appurtenant  facilities.  The  four 
project  water  bodies  are  Bond  Falls 
flowage.  Lake  Gogebic  (Bergland 
development),  Cisco  Chair-of-Lakes,  and 
Victoria  reservofr.  The  Bond  Falls, 
Bergland,  and  Sisco  Developments 
provide  seasonal  reservoir  storage  and 
diverson  of  the  river  flow  to  the  Victoria 
development,  where  the  flow  is  used  to 
generate  power. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above  and  may  be  viewed  on  the  web 
at  http://WWW.ferc.fed.us/online/ 
rims.htm  (please  call  (202)  208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11944  Filed  5-11-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Soliciting  Scoping  Comments 

May  6,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2634-007. 

c.  Date  Filed:  April  28,  1998. 

d.  Applicant:  Great  Northern  Paper, 
Inc. 

e.  Name  of  Project:  Storage  Project. 

f.  Location:  The  four-reservoir  project 
is  located  on  Ragged  Stream, 
Caucomgomoc  Stream,  the  West  Branch, 
and  the  South  Branch  of  the  Penobscot 
River  in  Somerset  and  Piscataquis 
Counties,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brian  R. 
Stetson,  Manager,  Environmental 


Affairs,  Great  Northern  Paper,  Inc.,  One 
Katahdin  Avenue,  Millinocket,  ME 
04462,  (207)  723-2664. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  John 
Costello,  E-Mail  address, 
john.costello@ferc.fed.us,  or  telephone 
(202) 219-2914. 

j.  Deadline  for  filing  scoping 
comments:  August  3,  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

L  Description  of  the  Project:  The 
Storage  Project  consists  of  four  dams 
and  associated  storage  reservoirs 
including  Canada  Falls  Lake, 
Seboomook  Lake,  Caucomgomoc  Lake, 
and  Ragged  Lake,  located  in  the  West 
Branch  of  the  Penobscot  River  drainage 
basin.  There  are  no  hydroelectric 
generating  facilities  at  the  Storage 
Project  developments. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h. 

h.  Scoping  Process:  The  Commission 
intends  to  prepare  an  Environmental 
Assessment  (EA)  for  the  proposed 
relicensing  of  the  Storage  Project  (FERC 
No.  2634)  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
actions. 

Scoping  Meetings 

The  Commission  will  hold  scoping 
meetings  for  the  Storage  Project,  one  in 
the  daytime  and  one  in  the  evening,  to 
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help  us  identify  the  scope  of  issues  to 
be  addi  ;ssed  in  the  EA. 

The  c  aytime  scoping  meeting  will 
focus  01 1  resource  agency  concerns, 
while  tie  evening  scoping  meeting  is 
primari  y  for  public  input.  All 
interested  individuals,  organizations, 
and  age  ncies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  dentifying  the  scope  of  the 
environ  mental  issues  that  should  be 
analyze  i  in  the  EA.  The  times  and 
locatioi  s  of  these  meetings  are  as 
follows 

Daytim^  Meeting 

Thursd 
Side 
Resort 


y,  June  3,  1999,  1:00  p.m..  Trail 
lestaurant  at  the  Leisure  Life 


Leisure  Life  Resort  Road, 
Greedville,  Maine 

Evening  Meeting 


Thursdi  ly 
Side 
Resoii 
Greeqv 
To 
distribiile 
outlinirg 
addressed 


Commits 

SDlal 

meetings 

Site  Vi4t 

The 
will 


June  3. 1999,  7:00  p.m..  Trail 
Restaurant  at  the  Leisure  Life 
Leisure  Life  Resort  Road, 
ille,  Maine 

focus  discussions,  we  will 

a  Scoping  Document  (SDl) 
the  subject  areas  to  be 

in  the  EA  to  parties  on  the 
ion's  mailing  list.  Copies  of  the 
will  be  available  at  the  scoping 
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cor  d 


at  the 
located 


like  to 

Great 

2698, 


plicant  and  Commission  staff 
uct  a  project  site  visit  on 
Wedne^ay,  June  2,  1999.  We  will  meet 
ic  boat  launch  on  Route  16 
approximately  2  miles  west  of 
Greenville,  Maine  at  7  a.m.  If  you  would 
attend,  please  call  Ed  Speer, 
Nbrthem  Paper,  Inc.  at  (207)  723- 
later  than  May  28,  1999. 


no 
Objecti\  es 

At  th<i  scoping  meetings,  the  staff  will: 
(1)  sumnarize  the  environmental  issues 
tentativ  jly  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
particip  ants  all  available  information, 
especia:  ly  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
stateme  its  from  experts  and  the  public 
on  issue  s  that  should  be  analyzed  in  the 
EA,  inc!  uding  viewpoints  in  opposition 
to,  or  in  support  of.  the  staffs 
prelimii  lary  views;  (4)  determine  the 
resourci  t  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  i  detailed  analysis,  as  well  as 
those  is  !ues  that  do  not  require  a 
detailec  analysis. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  fom  lal  record  of  the  Commission's 
proceec  ing  on  the  project,  individuals 
present  ng  statements  at  the  meetings 
will  be  ksked  to  sign  in  before  the 


meeting  starts  and  to  identify 
themselves  clearly  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

All  questions  concerning  the  scoping 
process  should  be  directed  to  John 
Costello  E-mail  address. 
john.costello@ferc.fed.us,  or  telephone 
at  (202)  219-2914. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-11946  Filed  5-11-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6341^] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  National 
Roster  of  Environmental  Dispute 
Resolution  and  Consensus  Building 
Professionals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  The  National  Roster  of 
Envirormiental  Dispute  Resolution  and 
Consensus  Building  Professionals,  EPA 
ICR  No.  1888.01,  new  collection.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  June  1 1 ,  1999. 
fOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandy@epa.gov,  or  download  a 
copy  of  the  ICR  off  the  Internet  at  http:/ 
/www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1888.01. 
SUPPLEMENTARY  INFORMATION: 

Tifye:  National  Roster  of 
Environmental  Dispute  Resolution  and 
Consensus  Building  Professionals  (  EPA 
ICR  No.  1888.01.  ).  This  is  a  new 
collection. 

Abstract:  This  ICR  pertains  to  the 
application  form  for  listing  facilitators, 
mediators  and  other  similar 


professionals  on  a  National  Roster  for 
Envirorunental  Dispute  Resolution  and 
Consensus-Building  Professionals 
("roster").  This  information  will  be 
collected  by  the  U.S.  Institute  for 
Environmental  Conflict  Resolution  of 
the  Morris  K.  Udall  Foundation 
("Institute").  The  EPA  is  funding  the 
initial  development  of  the  roster  which 
will  be  managed  by  the  Institute. 
Submittal  of  an  application  form  is 
voluntary  and  not  required  for  ultimate 
selection  by  the  government  as  a  neutral 
in  any  specific  case. 

The  application  form  will  collect 
infonnation  about  the  experience  and 
education  of  professionals  engaged  in 
assisting  disputants  in  reaching 
consensus,  agreements  or  settlements  of 
environmental  and  natural  resource 
conflicts.  The  information  needed  to 
complete  the  roster  application  is 
generally  what  would  be  found  on  a 
resume  or  curriculum  vita  or  provided 
in  reply  to  a  request  for  proposal.  The 
form  does  not  collect  any  confidential 
information. 

The  roster  will  be  used  by  Federal 
agencies  to  identify  qualified 
individuals  with  whom  to  contract  for 
neutral  consensus  building  and  dispute 
resolution  services.  Other  parties  such 
as  state  government  agencies,  private 
companies  and  public  interest 
organizations  may  use  the  Roster  to 
identify  appropriate  qualified 
individuals  for  cases. 

Collecting  the  information  on  a  form 
will  standardize  the  responses  received 
from  nimierous  applicants  into  a 
computer  database  which  may  then  be 
searched  on  a  number  of  fields 
important  to  potential  clients  of  dispute 
resolution  services.  Such  searchable 
fields  would  include,  among  other 
things,  geographic  location,  specialized 
past  experience  and  skill  in  languages. 
We  expect  that  a  computerized  database 
of  experienced  neutrals  will  reduce  the 
time  necessary  for  Federal  agencies  to 
identify  and  contract  with  dispute 
resolution  service  providers. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  11/23/ 
98  (63  FR  64699);  6  comments  were 
received. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.9  hours  per 
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respondent.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retciin,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  persoimel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Facilitators,  Mediators,  including 
attorney-mediators;  Arbitrators;  Retired 
judges;  Other  consensus  building 
professionals. 

Estimated  Number  of  Respondents: 
500. 

Frequency  of  Response:  Once,  with 
voluntary  updates. 

Estimated  Total  Annual  Hour  Burden: 
458  hours. 

Estimated  Total  Annualized  Cost 
(non-labor  costs)  Burden:  $  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciu^cy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1888.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  May  6.  1999. 

Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  99-12010  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6341-3] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 


notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Executive 
Committee  (EC)  will  conduct  a  public 
teleconference  meeting  on  Thursday, 
May  27,  1999,  between  the  hoiu^  of 
12:00  noon  and  2:00  p.m..  Eastern  Time. 

The  meeting  will  be  coordinated 
through  a  conference  call  connection  in 
Room  3709  of  the  Waterside  Mall,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
The  public  is  welcome  to  attend  the 
meeting  physically  or  through  a 
telephonic  link.  Additional  instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Priscilla  Tillery-Gadson  at 
(202)  260-^126,  and  via  e-mail  at: 
tillery-priscilla@epa.gov  by  May  21, 
1999. 

Diiring  this  meeting  the  Executive 
Committee  plans  to  review  draft  reports 
from  its  Committees.  Anticipated  drafts 
include:  (a)  Review  of  Data  from  the 
Testing  of  Himian  Subjects  (SAB/SAP 
Joint  Subcommittee);  (b)  Review  of  the 
Cancer  Risk  Assessment  Guidelines  (EC 
Subcommittee);  (c)  Advisory  on  the 
Charter  for  Environmental  Regulatory 
Monitoring  (EC  Subcommittee);  (d) 
Advisory  on  Addressing  Risks  from 
Indoor  Radon  (Radiation  Advisory 
Committee);  (e)  Commentary  on 
Environmental  Risks  of  Natural  Hazards 
(Environmental  Engineering 
Committee);  and  (f)  Commentary  on  the 
Need  to  Address  Source  Reduction  and 
Control  Technology  in  PM2.5  Research 
Plans  (Environmental  Engineering 
Committee).  It  is  possible  that  other 
draft  reports  may  be  available  for  review 
at  this  meeting  as  well.  Please  check 
with  Ms.  Tillery-Gadson  prior  to  the 
meeting  to  confirm  any  changes  in  the 
planned  review  schedule. 
FOR  FURTHER  INFORMATION:  Any  member 
of  the  public  wishing  further 
information  concerning  the  meeting  or 
wishing  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes, 
Designated  Federal  Officer  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400),  U.S.  Environmental 
Protection  Agency,  Washington  DC 
20460;  telephone  (202)  260-^126;  FAX 
(202)  260-9232;  and  via  e-mail  at: 
barnes.don@epa.gov.  Copies  of  the  draft 
reports  are  available  from  the  same 
source,  or  from  the  SAB  Website  (http:/ 
/www. epa.gov/sab)  at  least  one  week 
prior  to  the  meeting. 

General  Information  on  Providing  Oral 
or  Written  Comments  at  SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 


or  group  making  an  oral  presentation  at 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficienUy  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting,  or  mailed  soon  after  receipt  by 
the  Agency. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
(http://www.epa.gov/sab)  and  in  The. 
Aimual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  260-^126  or 
via  fax  at  (202)  260-1889. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  teleconference 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Dr. 
Barnes  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  May  5,  1999. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  99-12009  Filed  5-11-99;  8:45  am) 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00595;  FRL-6076-31 

Ecological  Committee  for  RFRA  Risk 
Assessment  Methods  Scientific  Peer 
Input  Workshop  on  Probabilistic 
Methods 

AGENCY:  Envfronmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA's  Office  of  Pesticide 
Programs  (OPP)  will  hold  a  public 
workshop  to  review  The  Ecological 
Committee  for  FIFRA  Risk  Assessment 
Mediods'  (ECOFRAM)  proposed 
probabilistic  tools  and  methods  for 
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evaluat  ng  the  impact  of  pesticides  on 

aquatic  and  terrestrial  non-target 

organis:ns. 

DATES: '  "he  Aquatic  workshop  will  be 

held  on  Tuesday.  22  June  1999,  from 

8:30  a.m.  to  5:00  p.m.  and  Wednesday, 


23  June 


1999,  from  8:00  a.m.  to  12:00 


p.m.  The  Terrestrial  workshop  will  be 
held  on  Wednesday,  23  Jime  1999,  from 
1:00  pn  to  5:00  p.m.  and  Thursday,  24 
June  1999.  from  8:00  a.m.  to  4:00  p.m.. 
ADDRESSES:  The  meeting  will  be  held  at: 
the  Old  Town  Holiday  Inn  Select,  480 
King  St  eet  (comer  of  King  and  Royal 
Sfreets)  Alexandria,  Virginia  22314. 
FOR  FUR  rHER  INFORMATION  CONTACT:  By 
mail:  In  ^id  Sunzenauer  (7507C),  or  Gail 
Maske  ( 7507C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency  401  M  St.,  SW.,  Washington, 
DC  2041  (0.  Telephone  numbers  and  e- 
mail  ad  fresses  are  as  follows:  Ingrid 
Sunzen  luer  {703>  305-5196, 
Sunzeniiuer.Ingrid@epamail.epa.gov; 
and  Gai  Maske  (703)  305-5245, 
maske.^  ail@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

/.  Electi  onic  Availability 

Electa  onic  Availability:  Electronic 
this  document  and  various 
documents  are  available  from 
home  page  at  the  Federal 
steil-Environmental  Documents 

this  docmnent  under  "Laws 
Reflations"  (http://www.epa.gov/ 
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ose  of  the  workshop  is  to 
the  scientific  aspects  of  the 
istic  tools  and  methods  for 

effects  of  pesticides  to  non- 
ecies  developed  by  the 

and  Aquatic  ECOFRAM 
( »ups.  Peer  input  reviews  and 

will  be  presented  by  an 
^oup  of  scientists  followed  by 
ion  session  with  ECOFRAM 
members.  These  participants 
vjorkshop  will  include  OPP's 
Fate  and  Effects 
EPA's  Office  of  Research  and 
ijment,  members  of  some  state 
and  academia,  and  other 
ders  (some  international 

parties).  All  have  prepared 
of  the  ECOFRAM 's  Draft 
on  probabilistic  tools  and 
for  ecological  risk  assessment. 


The  workshop  will  focus  on  the 
technical  reviews  by  the  invited 
participants.  Outside  observers 
(interested  parties  who  were  not  part  of 
the  technical  review)  will  have  an 
opportunity  to  comment  on  scientific 
and  technical  issues  related  to  the 
document  after  the  initial  presentations. 
Additional  comments  may  also  be  made 
at  the  closing  discussions,  after  the 
reviewers  have  discussed  the  issues 
raised.  OPP  plans  to  discuss  the  resiUts 
of  this  peer  review  workshop  and 
related  issues  with  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
(FIFRA)  Scientific  Advisory  Panel  at  a 
later  date. 

List  of  Subjects 

Enviroimiental  protection. 
Dated:  April  19,  1999. 

Elizabeth  Leovey, 

Acting  Director.  Environmental  Fate  and 
Effects  Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  99-11715  Filed  5-11-99;  8:45  am] 

BILLING  CODE  6S60-&0-F 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

[FRL-6341-5] 

Extrapolation  of  the  Benzene 
Inhalation  Unit  Risk  Estimate  to  the 
Oral  Route  of  Exposure  and  IRIS 
Summary  for  Benzene 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  and  public 

comment  period. 

summary:  The  U.  S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
a  30-day  public  comment  period  to 
review  the  draft  documents  entitled, 
Extrapolation  of  the  Benzene  Inhalation 
Unit  Risk  Estimate  to  the  Oral  Route  of 
Exposure  (NCEA-W-0517)  and  the  IRIS 
[Integrated  Risk  Information  System] 
Summary  for  Benzene.  The  documents 
were  prepared  by  the  EPA's  National 
Center  for  Environmental  Assessment- 
Washington  Office  (NCEA-W)  of  the 
Office  of  Research  and  Development. 
EPA  will  use  comments  and 
recommendations  from  the  pubhc  to 
assist  in  revising  the  document. 
DATES:  The  comment  period  begins  May 
12,  1999  and  ends  June  11,  1999. 
ADDRESSES:  The  documents  are 
available  on  the  Internet  at  http:// 
www.epa.gov/ncea  under  the  What's 
New  and  Publications  menus.  A  limited 
number  of  paper  copies  are  available 
from  the  Technical  Information  Staff 
(8623D),  NCEA-W,  telephone:  202-564- 


3261;  facsimile;  202-565-0050.  If  you 
are  requesting  a  paper  copy,  please 
provide  your  name,  mailing  address, 
and  the  document  titles.  Extrapolation 
of  the  Benzene  Inhalation  Unit  Risk 
Estimate  to  the  Oral  Route  of  Exposure 
(NCEA-W-0517)  and  IRIS  Summary  for 
Benzene. 

Comments  may  be  mailed  to  the 
Technical  hiformation  Staff  (8623D), 
NCEA-W,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  DC  20460,  or  delivered  to 
the  Technical  Information  Staff  at  808 
17th  Street,  N.W.,  5th  Floor, 
Washington,  DC  20074;  telephone 
number  202-564-3261;  facsimile:  202- 
565-0050.  Comments  should  be  in 
writing  and  must  be  postmarked  by  June 
11, 1999.  Please  submit  one  unbound 
original  with  pages  numbered 
consecutively,  and  three  copies.  For 
attachments,  provide  an  index,  number 
pages  consecutively  with  the  comments, 
and  submit  an  unbound  original  and 
three  copies.  Electronic  comments  may 
be  sent  to  benzene.new@epa.gov. 

Please  note  that  all  technical 
comments  received  in  response  to  this 
notice  will  be  placed  in  a  public  record. 
For  that  reason,  commentors  should  not 
submit  personal  information  (such  as 
medical  data  or  home  address). 
Confidential  Business  Information,  or 
information  protected  by  copyright.  Due 
to  limited  resources,  acknowledgments 
will  not  be  sent. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  public  comment 
period,  contact  Bob  Sonawane  (202- 
564-3292)  or  David  Bayliss,  (202-564- 
3294);  mailing  address:  NCEA-W 
(8623D),  U.  S.  Environmental  Protection 
Agency,  401  M.  Street,  S.W., 
Washington,  DC  20460;  facsimile:  202- 
565-0078;  e-mail: 
benzene.new@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
National  Center  for  Envfronmental 
Assessment-Washington  Division, 
Office  of  Research  and  Development, 
prepared  this  document  on  the 
Extrapolation  of  the  Benzene  Inhalation 
Unit  Risk  Estimate  to  the  Oral  Route  of 
Exposure.  This  document  will  serve  as 
a  source  for  updating  the  oral  cancer 
unit  risk  estimate  for  benzene  in  the 
Integrated  Risk  Information  System 
(IRIS). 

Dated:  April  29,  1999. 
Arthur  Payne, 

Acting  Director.  National  Center  for 
Environmental  Assessment. 
[FR  Doc.  99-12004  Filed  5-11-99;  8:45  am] 
BILUNG  CODE  6S60-S(M> 


Federal  Register /Vol.  64,  No.  91 /Wednesday,  May  12,  1999/Notices 


25503 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[42  U.S.C.  Section  122(i)  FRL-634&-8] 

Proposed  Administrative  Agreement 
and  Covenant  Not  To  Sue 

AGENCY:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 
ACTION:  Proposal  of  Administrative 
Agreement  and  Covenant  Not  to  Sue 
Under  Section  122(h)  of  CERCLA  for  the 
Murray  Machinery,  Inc.  Superfund  Site. 

summary:  U.S.  EPA  is  proposing  to 
execute  an  Administrative  Agreement 
and  Covenant  Not  to  Sue  (Agreement) 
under  Section  122  of  CERCLA  for  the 
Murray  Machinery  Superfund  Site. 
Respondent  has  agreed  to  pay 
$24,028.58  out  of  total  response  costs  of 
approximately  $2.4  million,  and  in 
return  will  receive  a  covenant  not  to  sue 
and  contribution  protection  from  U.S. 
EPA.  U.S.  EPA  today  is  proposing  to 
execute  this  Agreement  because  it 
achieves  a  benefit  for  the  community 
where  the  site  is  located  by  encouraging 
the  reuse  or  redevelopment  of  property 
at  which  the  fear  of  Superfund  liability 
may  have  been  a  barrier.  The  Murray 
Machinery  Site  would  likely  have 
remained  an  abandoned  lot  had  U.S. 
EPA  not  entered  into  this  Agreement 
and  Covenant  Not  to  Sue  with  the 
Prospective  Purchasers.  Therefore,  this 
Agreement,  although  one  which  does 
not  recover  a  significant  amount  of  past 
response  costs,  does  provide  for  the 
reuse  and  redevelopment  of  the  Site. 
DATES:  Comments  on  this  proposed 
settlement  must  be  received  by  June  1 1 , 
1999. 

ADDRESSES:  A  copy  of  the  proposed 
Agreement  is  available  for  review  at 
U.S.  EPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Please  contact  Ms.  Allison  S.  Gassner  at 
(312)  886-2250,  prior  to  visiting  the 
Region  5  office. 

Comments  on  the  proposed 
Agreement  should  be  addressed  to 
Allison  S.  Gassner,  Office  of  Regional 
Counsel,  U.S.  EPA.  Region  5,  77  West 
Jackson  Boulevard  (Mail  Code  C-14J), 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  S.  Gassner  at  (312)  886-2250,  of 
the  U.S.  EPA,  Region  5.  Office  of 
Regional  Counsel. 
SUPPLEMENTARY  INFORMATION:  The 
Murray  Machinery  Site  is  located  at  901 
South  60th  Street  and  is  comprised  of 
approximately  140  acres.  The  Site  is 
located  in  a  light  commercial  area 
approximately  three  miles  west  of 
Wausau,  Wisconsin.  The  site  is  located 
at  the  end  of  a  semi-secluded  dirt  road 


with  a  locked  gate  across  the  roadway; 
however,  the  perimeter  of  the  site  is  not 
fenced.  The  Site  is  bordered  by  a  section 
of  the  Chicago  and  Northwestern 
Railroad  and  commercial  property  to  the 
north.  The  remainder  of  the  Site  is 
bordered  by  a  heavily  vegetated  field 
and  wetlands  areas,  with  the  Big  Rib 
River  located  approximately  'A  mile  to 
the  southwest  along  the  property 
boundary.  A  shallow  wetlands  area  is 
located  approximately  Va  mile 
southwest  of  the  Site. 

Murray  Machinery,  Inc.  ("MMI") 
operated  a  foundry  at  the  Site  fi-om  1972 
through  1988,  which  consisted  of  the 
ferrous  casting  of  ductile  iron,  nihard. 
and  hi-chrome  metals.  Although  never 
licensed  as  a  waste  disposal  facility, 
MMI  disposed  of  lead  contaminated 
wastes  in  a  surface  impoundment 
during  its  years  of  operation.  MMI  is 
now  dissolved.  Hazardous  substances 
within  the  definition  of  Section  101(14) 
of  CERCLA,  42  U.S.C.  9601(14),  were 
released  into  the  envirorunent  at  or  from 
the  Site,  posing  a  risk  to  human  health 
or  the  environment. 

In  July  1993,  the  U.S.  EPA  and  the 
Technical  Assistance  Team  ("TAT") 
conducted  a  removal  site  assessment  on 
the  surface  impoundment  at  the  request 
of  the  Wisconsin  Department  of  Natural 
Resources  ("WDNR").  Concurrently,  the 
WDNR  conducted  a  groundwater  and 
area  surface  water  investigation  on  and 
around  the  MMI  property.  On  October 
12,  1994,  U.S.  EPA  and  TAT  mobilized 
to  the  Site  to  conduct  a  time  critical 
removal  action.  As  of  March  11,  1995, 
approximately  13,000  cubic  yards  of 
sediment  were  excavated  and  11,500 
cubic  yards  were  stabilized.  On  June  30, 
1995,  U.S.  EPA  requested  an  emergency 
exemption  from  the  One  Year  &  $2 
million  statutory  limit  and  a  ceiling 
increase  to  complete  the  time  critical 
removal  action  for  the  Site.  Additional 
funding  was  requested  to  complete  the 
necessary  removal  activities  not 
anticipated  in  the  September  12,  1994 
Action  Memorandum.  The  additional 
funding  was  needed  to  stabilize  the 
remaining  1500  cubic  yards  of  lead 
contaminated  waste  and  to  place  a  clay 
cap  over  the  stabilized  material. 

In  performing  response  actions  at  the 
Site,  U.S.  EPA  incurred  response  costs 
at  or  in  connection  with  the  Site.  U.S. 
EPA  incurred  approximately  $2.4 
million  in  conducting  the  removal 
action  at  the  Site. 

The  Settling  Parties  are  purchasers  of 
the  property  who  intend  to  reuse, 
redevelop,  and  resell  the  property. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  notice,  is 
open  for  comments  on  the  proposed 
Agreement  pursuant  to  Section  122(i)  of 


CERCLA,  42  U.S.C.  9622(i).  Comments 
should  be  sent  to  the  addressee 
identified  in  this  notice. 
William  E.  Muno,  Director, 

Superfund  Division,  U.S.  Environmental 

Protection  Agency,  Region  5. 

(FR  Doc.  99-12008  Filed  5-11-99;  8:45  am) 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6341-1] 

Proposed  Settlement  Under  Section 
122(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act; 
Tulalip  Landfill  Superfund  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  ("EPA")  is  proposing 
to  enter  into  an  administrative 
settlement  to  resolve  claims  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980.  as  amended  ("CERCLA"). 
Notice  is  being  published  to  inform  the 
public  of  the  proposed  settlement  and  of 
the  opportunity  to  comment.  The 
settlement  is  intended  to  resolve  past 
and  estimated  future  liabilities  of  one  de 
minimis  party  for  costs  incurred,  or  to 
be  incurred,  by  EPA  at  the  Tulalip 
Landfill  Superfund  Site  in  Maiysville, 
Washington. 

DATES:  Comments  must  be  provided  on 
or  before  June  11,  1999. 
ADDRESSES:  Comments  should  be 
addressed  to  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  10,  ORC-158,  1200  Sixth 
Avenue,  Seattle,  Washington  98101,  and 
should  refer  to  In  Re  Tulalip  Landfill 
Superfund  Site,  Marysville, 
Washington,  U.S.  EPA  Docket  No.  10- 
99-0002-CERCLA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  McKenna,  Office  of  Regional 
Counsel  (ORC-158),  1200  Sixth  Avenue, 
Seattle.  Washington  98101,  (206)  553- 
0016. 
SUPPLEMENTARY  INFORMATION: 

In  accordance  with  section  122(i)(l]  of 
CERCLA.  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Tulalip  Landfill 
hazardous  waste  site  located  on  Ebey 
Island  between  Steamboat  Slough  and 
Ebey  Slough  in  the  Snohomish  River 
delta  system  between  Everett  and 
Marysville.  Washington.  The  Site  was 
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listed  oi  i  the  National  Priorities  Li.st 
("NPL"   on  April  25.  1995.  60  FR  20350 
(April  2  5,  1995).  Subject  to  review  by 
the  pub  ic  pursuant  to  this  document, 
the  agre  sment  has  been  approved  by  the 
United  itates  Department  of  Justice.  The 
party  w  lo  has  executed  the  proposed 
Admini  itrative  Order  on  Consent  is  Fog- 
Tite.  Inc . 

The  E  ^A  is  entering  into  this 
agreeme  nt  under  the  authority  of 
sections  122(g),  106  and  107  of 
CERCU.,  42  U.S.C.  9622(g),  9606  and 
9607.  S(ction  122(g)  authorizes 
settleme  nts  with  de  minimis  parties  to 
allow  til  em  to  resolve  their  liabilities  at 
Superfu  ad  sites  without  incurring 
substani  ial  transaction  costs.  Under  this 
authority,  the  agreement  proposes  to 
settle  w  th  a  party  in  the  Tulalip 
Landfill  case  who  is  responsible  for  less 
than  0.2%  of  the  volume  of  hazardous 
substances  at  the  site. 

hi  Felruary  and  March  1988,  EPA 
contract  or  Ecology  &  Envirormient,  Inc. 
("E&E")  performed  a  site  inspection  of 
the  land  fill  for  NPL  evaluation.  The 
inspecti  an  revealed  groundwater 
contami  nation  with  unacceptably  high 
levels  0  arsenic,  barium,  cadmium, 
chromiim,  lead,  mercury,  and  silver. 
Water  si  imples  taken  in  the  wetlands 
adjacen  to  the  site  showed  exceedences 
of  marir  e  chronic  criteria  for  cadmium, 
chromiim,  and  lead,  as  well  as 
exceede  aces  in  marine  acute  criteria  for 
copper,  nickel,  and  zinc.  In  addition,  a 
variety  ( if  metals  were  found  in  on-site 
pools  ar  d  leachate.  The  study 
concluded  that  contamination  was 
migratir  g  off  site.  On  July  29,  1991,  EPA 
propose  J  adding  the  Tuladip  Landfill  to 
the  NPL,  and  on  April  25,  1995,  with 
the  supi  ort  of  the  Governor  of  the  State 
of  Wash  ington  and  the  Tulalip  Tribes  of 
Washini  ton,  EPA  published  the  final 
rule  add  ins  the  Site  to  the  NPL. 

EPA  f  eriormed  a  Remedial 
Investig  ition  ("RI")  and  Feasibility 
Study  ('  FS")  in  two  parts  pursuant  to 
an  Adm  nistrative  Order  on  Consent 
with  se\  eral  potentially  responsible 
parties.  The  first  part  evaluated  various 
contain!  nent  alternatives  for  the  landfill 
source  area,  which  includes 
approxinately  147  acres  in  which  waste 
was  deposited.  The  second  part 
evaluated  the  off-source  areas,  which 
include  the  wetlands  and  tidal  chaimels 
that  sun  ound  the  landfill  source  area. 

On  M  u-ch  1.  1996,  EPA  issued  a 
Record  i  if  Decision  that  selected  an 
interim  remedial  action  for  the  source 
area.  Th  b  selected  interim  remedy 
requires  installation  of  an  engineered, 
low-per  neability  cover  over  the  source 
area  of  t  le  landfill,  at  an  estimated  cost 
of  $25.1  million.  On  September  29, 
1998,  El  'A  issued  a  Record  of  Decision 


that  selected  the  final  remedial  action 
for  the  source  and  off-source  areas.  The 
selected  final  remedy  requires 
completion  of  the  cover  over  the  source 
area  and  placement  of  signs  in  the  off- 
source  area.  The  estimated  cost  of  the 
signs  is  approximately  $15,000. 

The  proposed  settlement  is  based  on 
the  Final  Allocation  Report  issued  by 
the  allocator  in  the  allocation  process 
conducted  for  the  Site.  Fog-Tite  was  the 
only  de  minimis  party  to  actively 
participate  in  the  allocation  and  the 
only  de  minimis  party  to  accept  a 
settlement  based  on  the  allocation 
report. 

The  proposed  settlement  requires  the 
settling  party  to  pay  a  fixed  sum  of 
money  based  on  its  volumetric  share. 
The  total  amount  to  be  recovered  from 
the  proposed  settlement  is  $2,471.  The 
amount  paid  will  be  deposited  in  the 
Tulalip  Landfill  Special  Account  within 
the  EPA  Hazardous  Substances 
Superfund  to  be  used  for  the  cover  over 
the  source  area  at  the  landfill.  Upon  full 
payment,  the  settling  party  will  receive 
a  release  from  further  civil  or 
administrative  liabilities  for  the  Site  and 
statutory  contribution  protection  under 
section  122(g)(5)  of  CERCLA.  42  U.S.C. 
9622(g)(5). 

EPA  will  receive  written  comments 
relating  to  this  proposed  settlement  for 
a  period  of  thirty  (30)  days  from  the  date 
of  this  publication. 

The  proposed  agreement  may  be 
obtained  from  Cindy  Colgate,  Office  of 
Environmental  Cleanup  (ECL-113), 
1200  Sixth  Avenue,  Seattle,  Washington 
98101,  (206)  553-1815.  The 
Administrative  Record  for  this 
settlement  may  be  examined  at  the 
EPA's  Region  10  office  located  at  1200 
Sixth  Avenue,  Seattle,  Washington 
98101,  by  contacting  Bob  Phillips, 
Superfund  Records  Manager,  Office  of 
Environmental  Cleanup  (ECL-110), 
1200  Sixth  Avenue,  Seattle,  Washington 
98101,(206)553-6699. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation  and 
Liability  Act,  as  amended,  41  U.S.C.  9601- 
9675. 

Jane  Moore, 

Acting  Regional  Administrator,  Region  10. 
[FR  Dot:.  99-12006  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6340-9] 

New  Jersey  State  Prohibition  on 
Marine  Discharges  of  Vessel  Sewage; 
Receipt  of  Petition  and  Tentative 
Determination 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
petition  was  received  from  the  State  of 
New  Jersey  on  April  3,  1998  requesting 
a  determination  by  the  Regional 
Administrator,  Environmental 
Protection  Agency  (EPA),  pursuant  to 
section  312(f)  of  Public  Law  92-500,  as 
amended  by  Public  Law  95-217  and 
Public  Law  100-4  (the  Clean  Water  Act), 
that  adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  waters  of  the  Navesink 
River,  County  of  Monmouth,  State  of 
New  Jersey. 

This  petition  was  made  by  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP)  in  cooperation  with 
the  Navesink  Regional  Environmental 
Council.  Members  of  the  Council 
include  the  Borough  of  Fair  Haven,  the 
Township  of  Middletovim,  the  Borough 
of  Red  Bank,  the  Borough  of  Rumson, 
the  Borough  of  Tinton  Falls,  the 
Township  of  Holmdel,  the  Township  of 
Colts  Neck,  the  Township  of  Freehold 
and  the  Township  of  Marlboro.  The 
Council  worked  in  conjunction  with 
Clean  Ocean  Action,  Marine 
Development  USA,  Inc.;  Marine  Trade 
Association  of  New  Jersey,  Monmouth 
County  Health  Department,  Monmouth 
County  Plaiming  Board,  New  Jersey 
Marine  Sciences  Consortium,  New 
Jersey  Sea  Grant  Advisory  Service,  New 
Jersey  State  Police  Marine  Division,  U.S. 
Coast  GucU-d  Auxiliary  and  the  U.S. 
Coast  Guard.  Upon  receipt  of  an 
affirmative  determination  in  response  to 
this  petition,  NJDEP  would  completely 
prohibit  the  discharge  of  sewage, 
whether  treated  or  not,  from  any  vessel 
in  Navesink  River  in  accordance  with 
section  312(f)(3)  of  the  Clean  Water  Act 
and  40  CFR  140.4(a). 

The  Navesink  River,  located  in  central 
New  Jersey,  is  part  of  the  Hudson- 
Raritan  Bay  Estuary  and  drains 
approximately  95  square  miles  of  urban/ 
suburban  residential  development  and 
agricultural  lands.  The  Navesink  River 
runs  easterly  from  Red  Bank,  New  Jersey 
and  then  joins  the  Shrewsbury  River 
and  empties  into  Sandy  Hook  Bay.  The 
tidal  waters  of  the  Navesink  River 
extend  from  the  Shrewsbury  River,  near 
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Sea  Bright,  upstream  to  the  Swimming 
River  Reservoir  dam.  The  Navesink 
River  has  been  identified  as  a  waterbody 
of  national  significance  and  is  part  of 
the  New  York-New  Jersey  Harbor 
Estuary  Program.  The  proposed  No 
Discharge  Area  (NDA)  would  include  all 
tidal  waters  of  the  Navesink  River 
which  extend  from  the  Shrewsbury 
River,  near  Sea  Bright,  upstream  to  the 
Swimming  River  Reservoir  dam.  The 
eastern  boundary  of  the  NDA  is  a  line 
from  Lat./Long.  "73°58'45",  40°22'40"  to 
Lat./Long.  73°58'58",  40°23'04".  The 
western  boundary  of  the  NDA  is  at  Lat./ 
Long.  74°06'48",  40°19'12". 

Information  submitted  by  the  State  of 
New  Jersey  and  the  Navesink  Regional 
Environmental  Planning  Council  states 
that  there  are  five  existing  pump-out 
facilities  available  to  service  vessels 
which  use  the  Navesink  River.  Sea  Land 
Marina,  located  at  261  West  Front 
Street,  Red  Bank,  operates  a  portable 
pumpout.  The  pumpout  is  available 
from  7:00  a.m.  to  5:00  p.m.  beginning 
April  15  until  October  15  and  is 
operated  by  the  marina  staff.  A  $5.00  fee 
is  charged  for  the  use  of  the  pumpout. 
Irwin's  Boat  Works,  located  at  1  Marine 
Park,  Red  Bank,  operates  a  stationary 
pumpout.  The  pumpout  is  available 
from  8:00  a.m.  to  5:00  p.m.  beginning 
May  until  October  31  and  is  operated  by 
the  marina  staff.  A  fee  of  $5.00  is 
charged  for  the  use  of  the  pumpout.  Red 
Bank  Municipal  Basin,  located  at 
Marine  Park,  Red  Bank,  operates  a 
stationery  pumpout.  The  pumpout  is 
available  24  hours  a  day  year  round  and 
is  self-operated.  No  fee  is  charged  for 
use  of  the  pumpout.  Fair  Haven  Yacht 
Works,  located  at  75  DeNormandie 
Avenue,  Fair  Haven,  operates  a  portable 
pumpout.  The  pumpout  is  available 
from  8:00  a.m.  to  5:00  p.m.  and  is 
operated  by  the  marina  staff.  A  $5.00  fee 
is  charged  for  the  use  of  the  pumpout. 
Molly  Pitcher  Inn  and  Marina,  located  at 
88  Riverside  Avenue,  Red  Bank, 
operates  a  stationary  pumpout.  The 
pumpout  is  available  upon  request  for 
customers  of  the  marina.  One  facility. 
Sea  Land  Marina,  located  in  Red  Bank 
has  a  restriction  which  would  exclude 
boats  greater  than  26  feet  in  length.  This 
restriction  impacts  approximately  18% 
of  the  vessel  fleet  and  there  are  three 
facilities  available  for  thefr  needs. 

Vessel  waste  generated  from  the 
pump-out  facilities  within  the  proposed 
NDA  is  discharged  into  municipal  sewer 
lines  and  is  conveyed  to  the  Northeast 
Monmouth  Regional  Sewage  Authority 
(NJPDES  Permit  No.  NJ0024520)  at  1 
Highland  Avenue  in  Monmouth  Beach 
for  treatment. 

According  to  the  State's  petition,  the 
maximum  daily  vessel  population  for 


the  waters  of  Navesink  River  is 
approximately  1,122  vessels.  This 
estimate  is  based  on  (1)  vessels  docked 
at  marinas  and  yacht  clubs  (866  vessels), 
(2)  vessels  docked  at  non-marina 
facilities  (227  vessels)  and  (3)  transient 
vessels  (29  vessels).  The  vessel 
population  based  on  length  is  915 
vessels  less  than  26  feet  in  length,  193 
vessels  between  26  feet  and  40  feet  in 
length  and  14  vessels  greater  than  40 
feet  in  length.  Based  on  number  and  size 
of  boats,  and  using  various  methods  to 
estimate  the  number  of  holding  tanks,  it 
is  estimated  that  one  pumpout  is  needed 
for  the  Navesink  River.  As  previously 
stated,  five  pumpout  facilities  are 
currently  available  to  service  the  boating 
population.  Additionally,  four  marinas 
have  applied  for  pumpout  grants  to 
install  a  total  of  five  new  pumpouts. 

The  EPA  hereby  makes  a  tentative 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
the  Navesink  River  in  the  county  of 
Monmouth,  New  Jersey.  A  final 
determination  on  this  matter  will  be 
made  following  the  30-day  period  for 
public  comment  and  will  result  in  a 
New  Jersey  State  prohibition  of  any 
sewage  discharges  from  vessels  in 
Navesink  River. 

Comments  and  views  regarding  this 
petition  and  EPA's  tentative 
determination  may  be  filed  on  or  before 
June  11,  1999.  Comments  or  requests  for 
information  or  copies  of  the  applicant's 
petition  should  be  addressed  to  Walter 
E.  Andrews,  U.S.  Environmental 
Protection  Agency,  Region  II,  Water 
Programs  Branch,  290  Broadway,  24th 
Floor,  New  York,  New  York  10007- 
1866.  Telephone:  (212)  637-3880. 

Dated:  April  27,  1999. 
William  J.  Muszynski, 
Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  99-12005  Filed  5-11-99;  8:45  ami 
BILUNG  CODE  6S60-5(>-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

DATE  &  TIME:  Tuesday,  May  18, 1999  at 

10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g.  § 438(b).  and  Title  26, 
U.S.C. 


Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  &  time:  Thursday,  May  20,  1999  at 
10:00  a.m. 

place:  999  E  Street.  N.W.,  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 
ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advison,'  Opinion  1999-9:  Bill 
Bradley  for  President,  Inc.,  by  Robert  F. 
Bauer,  counsel. 

Advisory  Opinion  1999-11:  Mary  Kay 
Scullion,  Counsel  for  Ms.  Dianne 
Byrum. 

Proposed  Final  Rules  on  Matching 
Credit  Card  and  Debit  Card 
Contributions  in  Presidential 
Campaigns. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 
Mar)orie  W.  Emmons, 
Secretary  of  the  Commission. 
|FR  Doc.  99-12148  Filed  5-10-99;  2:54  pm) 

BILUNG  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register 

Agreement  No.:  202-010168-013. 

Title:  New  Caribbean  Service  Rate 
Agreement. 

Parties:  Thos.  &  Jas.  Harrison,  Ltd., 
Compagnie  Generale  Maritime,  Hapag- 
Lloyd  Container  Linie  GmbH,  P&O 
Nedlloyd  B.V.,  Columbus  Line. 

Synopsis:  The  proposed  amendment 
restates  the  Agreement  and  makes 
revisions  consistent  with  the  Ocean 
Shipping  Reform  Act  of  1998  and 
applicable  European  Union  directives. 
The  parties  request  expedited  review. 

Agreement  No.:  202-011259-017. 

Title:  United  States/Southern  Africa 
Conference  Agreement. 

Parties:  A.P.  Moller-Maersk  Line 
Lykes  Lines  Limited,  LLC 
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Mediter  anean  Shipping  Company  S.A. 
Safbank  Line,  Ltd.  Wilhelmsen  Lines  A/ 
S  (assoc  ate  member) 

Synof  sis:  The  proposed  notification 
deletes  <  ny  reference  to  loyalty 
contracts;  reduces  the  notice 
requirement  for  independent  action; 
members  to  enter  into 

service  contracts,  to  discuss 
service  contract 
on  and  data,  and  to  adopt 
service  contract  guidelines; 
other  administrative  changes 
restating  the  agreement.  The 
quest  expedited  review. 


idi  al 
excl  lange 


permits 
indivi 
and 

informa  i 
volunta]  y 
and  malfes 
as  well 
parties  *> 

By  Orctr  of  the  Federal  Maritime 
Commis 


Dated 
Bryant  L 

Secretan . 
[FR  Doc 

8ILUr4G 


Vlay  6,  1999. 
VanBrakle, 

39-11905  Filed  5-11-99;  8:45  am] 
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FEDERAL  MARfTIME  COMMISSION 

Ocean  (freight  Forwarder  License 
Applicants 


Notic(  I 
foUowii 
Federal 
applications 
Freight 

Transpoklation 
to  section 
1984  as 
and  46  (IFR  I 

Persons 
tlie 


any  of 
not  rece  v 
contact 
Federal 
Washinj  t 


is  hereby  given  that  the 

;  applicants  have  filed  with  the 

vlaritime  Commission 

for  licenses  as  Ocean 
brwarder — Ocean 

Intermediaries  pursuant 
19  of  the  Shipping  Act  of 
unended  (46  U.S.C.  app.  1718 
515). 
knowing  of  any  reason  why 
following  applicants  should 
;  a  license  are  requested  to 
he  Office  of  Freight  Forwarders, 
Vlaritime  Commission, 
on,  D.C.  20573. 


Bittner 
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Indi 
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ipping.  Inc..  6613  Backlick  Road, 
gfield,  VA  22150,  Officers;  Claudio 
Bjttner,  President,  (Qualifying 

idual),  Marts  A.  Bittner,  Secretary/ 
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Waldo's 
Way 
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Kallista 
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(Qui 
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^ulti-Service,  3462  Golden  Gate 
Lafayette,  CA  94549.  Renate  H. 
ia.  Sole  Proprietor, 
ipping  Corporation,  4345  NW  97th 
Aveilue,  Miami,  FL  33178,  Officers: 

Garcia,  President,  Irene  Chizmar, 
ifytng  Individual). 
en.^Dn  International  Shipping,  Inc., 
Armistead,  Odessa,  FL  33556, 
Officjer:  Robert  Stephenson,  President, 
lifving  Individual), 
nt'ermodal  (U.S.A.),  Inc..  19780 
Pacific  Gateway  Drive,  Torrance,  CA 
905C  2.  Officers:  Hideki  Yoshimura, 
Pres  dent,  (Qualifying  Individual), 
Kazi  hisa  Goko.  Exec.  Vice  President. 
All  Freig  it  Services  International,  Inc.,  8240 
52nd  Terrace,  Suite  518,  Miami,  FL 
Officers:  Murray  Norkin, 
Pres  dent.  Elizabeth  Garcia,  Exec.  Vice 
Pres  dent.  (Qualifying  Individual). 


eB. 


Fleetwood  Shipping  Inc.,  5990  North  Belt 
East,  Suite  601,  Humble.  TX  77396, 
Officer:  Dennis  Jay  Summers,  President, 
(Qualifying  Individual). 

Pan  Star  Express  (Chicaog)  Corporation,  228 
Howard  Street,  Des  Plaines,  IL  60018, 
Officers:  Ivy  Wang,  Chief  Financial 
Officer,  Ken  Chen,  Secretary. 

J.F.  Hillebrand  USA,  Inc.,  1600  St.  Georges 
Avenue,  Suite  301,  Rahway,  NJ  07065, 
Officers:  Jean-Jacques  Francoulon, 
President,  Dorothee  Filbinger-Maier, 
Vice  President,  (Qualifying  Individual). 

Murphy  International  Corporation  d/b/a. 
Murphy  Overseas  Corporation, 
International,  Transport  &  Logistics 
Corporation,  249  E.  Ocean  Blvd.,  Suite 
400,  Long  Beach,  CA  90802,  Officers: 
Robert  Murphy,  President,  Drew 
Reynolds,  Vice  President,  Joseph  Velez, 
(Qualifying  Individual). 

Four  Winds  International  Group,  Inc.,  1500 
S.  W.  First  Avenue,  Suite  850,  Portland, 
OR  87201,  Officers:  Jerome  Rose, 
President,  Kevin  M.  Griffin,  Vice 
President,  (Qualifying  Individual). 

Mid  West  Orient  (New  York)  Ltd.,  151 

Summer  Avenue,  Kenilworth,  NJ  07033, 
Officer:  Mariko  Semba,  President, 
(Qualifying  Individual). 

First  Air  Express,  Inc.  dfb/a  FAE 

Transportation,  Bison  Warehouse  and 
Distributing,  11800  Stonehollow  Drive, 
Suite  200,  Austin,  TX  78758,  Officers: 
Allen  T.  Love,  President,  Lisa  D.  Counts, 
Vice  President,  James  C.  Savage, 
(Qualifying  Individual). 
Dated:  May  7, 1999. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  99-11929  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6730-01 -M 


FEDERAL  MARITIME  COMMISSION 

[Petnion  P3-99] 

Petition  of  China  Ocean  Shipping 
(Group)  Company  for  a  Partial 
Exemption  From  the  Controlled  Carrier 
Act;  Extension  of  Time 

On  April  8,  1999,  the  Commission 
published  notice  of  the  filing  of  a 
petition  by  China  Ocean  Shipping 
Company  (COSCO)  seeking  a  partial 
exemption  from  the  controlled  carrier 
provisions  of  the  Shipping  Act  of  1984, 
as  amended.  (64  FR  17181)  Replies  to 
the  COSCO  petition  are  due  on  May  7, 
1999.  Sea-Land  Service,  Inc.  and 
American  President  Lines,  Ltd.,  seek  a 
90-day  extension  of  the  comment 
period.  COSCO  opposes  the  requested 
extension. 

Due  to  the  press  of  other  business, 
there  will  be  some  delay  before  the 
Commission  considers  the  petition; 
thus,  there  appears  to  be  no  valid  reason 
to  deny  a  reasonable  extension. 
Accordingly,  the  date  set  for  replies  to 


this  proceeding  is  extended  to  July  6, 
1999. 

Replies  shall  consist  of  an  original 
and  15  copies,  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  D.C.  20573- 
0001,  and  be  served  on  counsel  for 
Petitioner,  Richard  D.  Cluck,  Esq., 
Garvey,  Schubert  &  Barer,  1000  Potomac 
Street,  N.W.,  Washington,  D.C.  20007. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  D.C. 
office  of  the  Secretary  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  1046. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  99-11992  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  6730-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99116] 

Cooperative  Agreement  for  Applied 
Research  on  New  Vaccines;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National 
Immunization  Program  in  cooperation 
with  the  Office  of  Prevention  Research, 
announces  the  availability  of  fiscal  year 
(FY)  1999  funds  for  a  cooperative 
agreement  program  for  Applied 
Research  on  New  Vaccines.  This 
program  addresses  the  "Healthy  People 
2000"  priority  area  of  Immunization  and 
Infectious  Diseases.  The  purpose  of  the 
program  is  to  initiate  an  extramural 
applied  research  program  focused  on 
new  vaccines. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit  and  for 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
managed  care  organizations,  other 
public  cmd  private  nonprofit  and  profit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 


Federal  Register/ Vol.  64,  No.  91 /Wednesday,  May  12.  1999/Notices 


25507 


C.  Availability  of  Funds 

Approximately  $725,000  is  available 
in  FY  1999  to  fund  2  to  3  awards.  It  is 
expected  that  the  average  award  will 
range  from  $225,000  to  $350,000  to 
begin  on  or  about  September  30,  1999, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
3  years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Programmatic  Interests 

Cooperative  agreement  applications 
for  research  projects  that  address 
clinical,  epidemiologic,  or  health 
services  delivery  questions  about  new 
vaccines  are  being  sought.  The  focus  of 
the  cooperative  agreement  is  to 
eliminate  gaps  in  the  available 
information  about  new  vaccines  or  their 
use  which  is  impeding  the  fullest 
application  of  vaccines  and  their 
maximum  impact  on  disease.  Such  gaps 
may  exist  for  numerous  reasons 
including  the  small  size  of  populations 
studied  in  pre-licensure  trials,  or  the 
lack  of  diversity  in  the  populations 
studied.  Applications  which  propose 
research  studies  whose  findings  have  a 
high  probability  of  being  translated  into 
new  recommendations  for  vaccine  use 
by  national  advisory  bodies  or  whose 
findings  are  likely  to  lead  to  decreases 
in  vaccine  preventable  disease 
morbidity  or  mortality  are  encouraged. 

Applications  must  address  a 
programmatic  interest  area  as  noted 
below.  Examples  of  possible  projects  are 
also  given  below;  these  examples  are  not 
to  be  considered  as  an  exhaustive  list 
but  include  projects  which  NIP  views  as 
merely  exemplifying  the  priority  areas. 

1 .  Clinical  or  Epidemiologic  Research 

a.  Clinical  or  epidemiologic  topics 
about  new  vaccines  (including  varicella, 
rotavirus). 

For  example,  there  is  progranmiatic 
interest  in  assessing  the  safety  and 
inmiunogenicity  of  varicella  vaccine 
among  asthmatic  children  and 
determining  the  best  immimization 
regimen.  Also,  there  is  interest  in 
learning  more  about  the  safety  and 
immunogenicity  of  rotavirus  vaccine 
among  premature  infants. 

b.  Clinical  or  epidemiologic  topics 
about  existing  vaccines  that  have  the 
potential  to  be  recommended  for 
universal  use  (including  hepatitis  A). 
For  example,  there  is  programmatic 
interest  in  examining  the  efficacy  of  a 
single  dose  of  hepatitis  A  vaccine  in 
conferring  long  lasting  protection. 


c.  Clinical  or  epidemiologic  topics 
about  new  vaccines  expected  to  be 
licensed  for  universal  use  (including 
conjugate  pneumococcal,  live  influenza 
vaccines).  For  example,  there  is  interest 
in  assessing  correlates  of  protection  for 
pneumococcal  vaccine  and  determining 
optimal  approaches  to  preventing 
pneumococcal  infection  among  high 
risk  groups  such  as  those  with  sickle 
cell  disease. 

d.  Clinical  or  epidemiologic  topics 
about  the  diseases  prevented  by  new 
vaccines  (including  disease  biu-den, 
impact  of  vaccination,  risk  factors  for 
disease).  For  example,  there  is  interest 
in  defining  the  impact  of  pneiunococcal 
vaccine  on  health  care  utilization  and 
on  diagnostic  and  management  practices 
for  children  with  high  fever  or  common 
respiratory  infections. 

2.  Health  Services  Research 

Health  services  delivery  topics  about 
the  implementation  of  new  vaccine 
policies  and  recommendations. 

For  example,  there  is  interest  in  what 
factors  influence  providers' 
implementation  of  new  vaccines, 
including  the  insurance  coverage, 
parental  out-of-pocket  costs,  and  factors 
influencing  decisions  by  pm-chasers  of 
health  care,  insurers  of  health  care,  and 
managed  care  organizations  about 
coverage  for  new  vaccines. 

E.  Program  Reqiurements 

In  conducting  activities  to  achieve 
this  program,  the  recipient  shall  be 
responsible  for  the  activities  listed 
under  1.  Recipient  Activities,  and  CDC 
shall  be  responsible  for  conducting 
activities  listed  under  2.  CDC  Activities. 

1.  Recipient  Activities 

(a)  Design  the  study:  Determine  the 
approaches  to  take  in  addressing  the 
questions  of  interest  in  the  study  and 
develop  a  study  protocol. 

(b)  Implement  the  study  protocol: 
Conduct  the  study  according  to  the 
protocol  and  resolve  problems  in  study 
implementation  as  they  arise. 

(c)  Analyze  data:  Plan  the  analytic 
approach  to  be  taken  to  understand  and 
interpret  the  principal  findings  from  the 
study. 

(d)  Prepare  manuscripts  and  publish 
results:  Prepare  written  manuscript 
describing  the  main  study  findings  for 
publication  in  a  peer  reviewed  journal. 

2.  CDC  Activities 

(a)  Provide  technical  and 
programmatic  information:  CDC 
scientists  will  provide  current  scientific 
and  programmatic  information  relevant 
to  the  project. 


(b)  Assist  in  executing  the  study:  CDC 
scientists  may  collaborate  as  appropriate 
in  each  phase  of  the  study  including 
design,  implementation,  analysis,  and 
publication.  CDC  may  provide 
laboratory  support,  depending  on  the 
project  funded  and  the  availability  of 
services. 

(c)  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project. 

The  CDC  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
aimual  basis  until  the  research  project  is 
completed. 

Application  Content 

Use  the  information  in  the  Program 
Priorities,  Cooperative  Activities,  Other 
Requirements,  and  Evaluation  Criteria 
sections  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  la)dng  out 
your  program  plan. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

Your  letter  of  intent  should  identify 
the  aimouncement  number,  the 
intended  submission  deadline,  name  the 
principal  investigator,  and  specify  the 
study  area  addressed  by  the  proposed 
project.  The  letter  of  intent  must  be 
submitted  on  or  before  Jime  15,  1999,  to: 
Sharron  Orum,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Annoimcement  99116,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146. 

Application 

Submit  the  origind  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398)  on  or 
before  July  15, 1999,  to:  Sharron  Orum, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99116, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341- 
4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or  (b)  Sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  review  process. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
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com  nercial  ceurier  or  U.S.  Postal 
Serv  ce.  Private  metered  postmarks  shall 
not  I  e  acceptable  as  proof  of  timely 
mail  mg.) 

La  te  Applications:  Applications 
whic  h  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  vill  be  returned  to  the  applicant. 

G.  E^  valuation  Criteria 

A[  plications  that  are  responsive  may 
be  si  bjected  to  a  preliminary  evaluation 
(triaf  e)  by  a  peer  review  group  to 
detej  mine  if  the  application  is  of 
sufficient  technical  and  scientific  merit 
to  wirrant  further  review;  the  CDC  will 
withi  iraw  fi'om  further  consideration 
appli  cations  judged  to  be 
none  ampetitive  and  promptly  notify  the 
princjipal  investigator/program  director 
and  t  \ie  official  signing  for  the  applicant 
orgai  ization.  Those  applications  judged 
to  be  competitive  will  be  further 
evak  ated  by  a  dual  review  process. 
Awaj  ds  will  be  made  based  on  priority 
score  and  programmatic  priorities  as 
deter  mined  by  a  secondary  review 
pane  .  and  the  availability  of  funds. 

Thfe  first  review  will  be  a  peer  review 
on  ali  applications.  Factors  to  be 
considered  will  include: 

1 .  The  specific  aims  of  the  research 
project,  i.e.  the  objectives  and  the 
hypothesis  to  be  tested. 

2.  The  background  of  the  proposal, 
e.g.,  the  basis  for  the  present  proposal, 
a  crit  cal  evaluation  of  existing 
knowledge,  and  the  specific  vaccine 
preve  ntable  disease  knowledge  gaps 
which  the  proposal  intends  to  fill. 

3.  The  significance  and  originality  of 
the  proposed  research. 

4.  The  progress  of  preliminary 
studies,  if  any,  pertinent  to  the 
applii  :ation. 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
incluoing  quality  assurance  procedures 
and  plans  for  data  management  and 
statistical  analyses. 

6. 1  he  extent  to  which  the  research 
findii  ,gs  are  likely  to  fill  important 
inforr  lation  gaps  about  new  vaccines 
£md  1«  ad  to  new  vaccine  preventable 
diseai  e  policies  and  recommendations 
by  ad  asory  groups  or  feasible,  cost- 
effect  ve  interventions. 

7.  C  qualifications,  adequacy,  and 
appro  Driateness  of  personnel  to 
accon  plish  the  proposed  activities. 

8.  The  degree  of  commitment  and 
coope  ration  of  other  interested  parties 
(as  ev  idenced  by  letters  detailing  the 
naturi  i  and  extent  of  the  involvement). 

9. 1  he  reasonableness  of  the  proposed 
budge  t  to  the  proposed  research.. 


10.  Adequacy  of  existing  and 
proposed  facilities  and  resources. 

1 1 .  Inclusion  of  Women  and  Racial 
and  Ethnic  Minorities  in  Research. 

The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

A.  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

B.  The  proposed  justification  when 
representation  is  limited  or  absent. 

C.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

D.  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits 

12.  Human  subjects: 

The  extent  to  which  the  application 
adequately  addresses  the  requirements 
of  Title  45  CFR  part  46  for  the 
protection  of  human  subjects. 

The  second  review  will  be  conducted 
by  a  secondary  review  committee  of 
senior  Federal  officials.  The  factors  to  be 
considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  Program  balance  among  the  two 
major  areas  of  interest:  (a)  The  clinical 
and  epidemiologic  topics  surrounding 
new  vaccines  and  the  diseases  they 
prevent,  and  (b)  the  health  services 
delivery  and  program  implementation 
topics. 

3.  Budgetary  considerations. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  progress  reports  semiannual; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 


AR-9    Paperwork  Reduction  Act 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2000 
AR-1 2     Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301  and  307  of  the  Public 
Health  Service  Act,  42  U.S.C.  section 
241  and  2427.  The  Catalog  of  Federal 
Domestic  Assistance  Number  is  93.185. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
may  be  downloaded  fi-om  the  CDC 
Internet  homepage — http:// 
www.cdc.gov.  Click  on  "funding." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  you  name  and  address  and  will  be 
instructed  to  identify  the 
Announcement  number  of  interest.  If 
you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
management  technical  assistance  may 
be  obtained  from:  Sharron  Drum,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99116, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341- 
4146,  Telephone:  (770)  488-2716,  E- 
mail:  spo2@cdc.gov 

For  program  technical  assistance, 
contact:  Roger  Bemier,  PhD,  MPH, 
Associate  Director  for  Science,  National 
Immunization  Program,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE,  MS-E05,  Atlanta, 
Georgia,  30333,  Telephone:  (404)  639- 
8204,  E-mail:  rhb2@cdc.gov 

Dated:  May  6.  1999. 

John  L.  Williams, 

Director,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-11928  Filed  5-11-99;  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Head  Start  Bureau;  Advisory 
Committee  on  Head  Start  Research 
and  Evaluation;  Notice  of  Meeting 

agency:  Administration  for  Children, 
Youth  and  Families,  ACF,  DHHS. 
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ACTION:  Notice  of  meeting;  Advisory 
Committee  on  Head  Start  Research  and 
Evaluation. 

summary:  The  1998  Head  Start 
Reauthorization  (42  U.S.C.  9844(g); 
Section  649(g)(1)  of  the  Head  Start  Act, 
as  amended)  called  on  the  Secretary  of 
Health  and  Human  Services  to  form  an 
independent  panel  of  experts  (i.e.,  an 
Advisory  Committee)  to  offer  advice 
concerning  research  designs  that  would 
provide  a  national  analysis  of  the 
impact  of  Head  Start  Programs.  The  Jime 
2-3,  1999  meeting  will  be  the  second  of 
three  meetings  of  the  Advisory 
Committee  that  will  culminate  in  a 
report  to  the  Secretary  due  October  1 , 
1999. 

DATE  AND  TIME:  June  2,  1999,  9:00  a.m.- 
5:00  p.m.  and  June  3,  1999,  9:00  a.m.- 
5:00  p.m. 

Place:  Holiday  Iim  Hotel  and  Suites, 
625  First  Street,  Alexandria,  VA  22314. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  and  is 
barrier  free.  Meeting  records  will  also  be 
open  to  the  public  and  will  be  kept  at 
the  Switzer  Building  located  at  330  "C" 
Street,  SW,  Washington,  DC  20447.  The 
Head  Start  Bureau  also  intends  to  make 
material  related  to  this  meeting 
available  on  the  Head  Start  web  site 
http://www2.acf.dhhs.gov/programs/ 
hsb.  An  interpreter  for  the  deaf  and 
hearing  impaired  will  be  available  upon 
advance  request  by  calling  Ellsworth 
Associates  at  703/821-3090  (Ext.  282). 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Roderick  Stark  at  301/889- 
0430  for  substantive  information.  ACF 
Office  of  Public  Affairs  at  202/401-9215 
for  press  inquiries.  Ellsworth  Associates 
at  703/821-3090  (ext.  282)  for  logistical 
information. 


Dated:  May  6,  1999. 

Patricia  Montoya, 

Commissioner,  Administration  on  Children, 
Youth,  and  Families. 

IFR  Doc.  99-12018  Filed  5-11-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  0MB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1891. 

Comments  Are  Invited  on 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  National  Fetal  and 
Infant  Mortality  Review  (FIMR) 
Program  Evaluation — New 

The  Johns  Hopkins  Women's  and 
Children's  Health  Policy  Center,  under 
a  cooperative  agreement  with  the 
Maternal  and  Child  Health  Bureau 
(MCHB)  of  the  Health  Resources  and 
Services  Administration  (HRSA)  is 
conducting  a  national  evaluation  of  the 
Fetal  and  Infant  Mortality  Review 
Program.  FIMR  is  community  based, 
aimed  at  guiding  communities  to 
identify  and  solve  problems 
contributing  to  poor  reproductive 
outcomes  and  infant  health  by  using  the 
sentinel  event  of  an  infant  death  to 
systematically  examine  a  wide  array  of 
factors  that  are  related  to  infant 
mortality.  FIMR  findings  are  used  to 
stimulate  policy  development  and 
quality  improvement  efforts.  The 
purpose  of  this  evaluation  is  to  look  at 
the  effect  of  FIMRs  and  other 
community-level  perinatal  systems 
initiatives  on  health  systems,  with  an 
eye  toward  characterizing  the  unique 
contributions  of  the  FIMR  model  and 
process. 

The  main  objectives  of  the  FIMR 
evaluation  are:  (1)  To  compare  the 
impact  of  FIMR  on  the  health  and 
related  service  systems  for  women, 
infants,  and  families  with  infants  with 
that  of  other  perinatal  systems  related 
initiatives,  and  (2)  to  compare  the 
implementation  of  public  health 
functions  related  to  policies,  programs, 
and  practices  for  women,  infants,  and 
families  with  infants  across  a  number  of 
conmiunity  systems  initiatives.  The 
study  will  utilize  three  survey 
instnnments  for  data  collection. 

The  estimated  response  burden  is  as 
follows: 


Survey 

Number  of  re- 
spondents 

1 

Responses 
per  respond- 
ent 



Total  respond- 
ents 

Hours  per  re- 
sponse 

Total  burden 
hours 

FIMR  

Local  Health  Deot 

100 
200 
100 

1 
1 

1 

100 
200 
100 

2 

1.5 

1.75 

200 
300 

Perinatal  Initiatives '. 

175 

Total 

400 

675 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 


Dated:  May  5,  1999. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  99-11900  Filed  5-11-99;  8:45  am] 
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Du  ring  the  month  of  April  1999,  the 
HHS  Office  of  Inspector  General 
impc  sed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  an  fone  for  any  items  or  services 
(othe  •  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emer;  ;ency  room)  furnished,  ordered  or 
presc  ribed  by  an  excluded  party  imder 
the  Medicare.  Medicaid,  and  all  Federal 
Healt  1  Care  programs.  In  addition,  no 
progr  mi  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
subm  its  bills  for  payment  for  items  or 
servi(  es  provided  by  an  excluded  party. 
Progr  mi  beneficiaries  remain  free  to 
decid  B  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
exclu  ied  party  even  though  no  program 
paym  3nts  will  be  made  for  items  and 
servic  es  provided  by  that  excluded 
The  exclusions  have  national 
and  also  apply  to  all  Executive 
Branc  h  procurement  and  non- 
procu  rement  programs  and  activities. 


Subject  City,  State 


Progri  im-Related  Convictions 

Acl<ers  an,  Valene  Smith.  Sac- 

raminto,  CA 

Alcantiira.  Francisco.  Miami,  FL 

iizabeth.  Hialeah,  FL 

Angelina,  N  Highlands, 


El 


Alos. 
Arroyo 

CA 
Augusfne,  Karen  A,  Houston, 

TX 
Benavtjes 


Berg, 

Blake. 

Borzoi^i 

NY 
Brallier 

FL 
Burnet^ 

City 
Cabrer^ 
Cavazc  s 

linge  i 
Collier, 

Wl 
Devera 

CA 
Dorojei 
Dura 
Garcia, 
Gleen, 

SC 


Effective 
date 


,  Marie  P,  Bryan,  TX 
\*/alter  A,  Bedford,  VA  .... 
Jeannette,  Prescott,  AR 
e.  Amir,  Old  Westbury, 


Samuel,  Lake  Butler, 


John  Barry,  Bullhead 

AZ  

,  Rogelio,  Miami,  FL  .... 
,  Anthony  James,  Har- 

,TX  

B  David,  Wauwatosa, 


Lorenzo  V,  Tarzana, 


Inc,  Yardley,  PA 

f^arin,  Norco,  CA  

Nestor,  Coleman,  FL  . 
Paula  D,  Bennettsville, 


F  loyd. 


Gonzal  ;z,  Lilia  Dejesus,  Miami, 

FL 
Goodrcjw 
Gray 
Guardian 

Bryan 
Hayes 

Anto4 
Hirakavya 

City 


,  Andrew,  Biloxi,  MS  ..  j 

,  Monroe.  LA  

Angel  Home  Health, 

TX  

Terrence  Robert.  San 

io,  TX  

,  Ricky  Kunito,  Pearl 
HI  


05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 


Subject  City,  State 


Effective 
date 


Hobot,  Dennis  Preston,  Salt 

Lake  City,  UT  

Hoogenboom,  Carol,  Worth,  IL 
Ivashenko,  Alexander,  Homdel, 
NJ  

Jackson,  Willie  Edward,  Little 
Rock,  AR  

Keel,  Robert  L,  Huntingdon,  PA 

Kelley,  Varval  Jean,  Fresno, 
CA  

Kilbum,  Julie  Ann,  Sheridan, 
AR  

Kim,  Hack  J,  Lancaster,  PA  

Kirkpatrick,  Shadavia  Jamese, 
Morganfon,  NC 

Leblanc,  Frantz,  Ambler,  PA  .... 

Lewis,  Andrew  Howard,  Los 
Gatos,  CA  

Martinez,  Rafael,  Texarkana, 
TX 

McCastel,  Maryann,  Sac- 
ramento, CA 

McClendon,  James  Eddie, 
Montgomery,  AL 

McCoy.  Dorothy  Mae,  Sac- 
ramento, CA 

McKinney,  Laurence  T,  Loretto, 
PA  

Mitchell,  Ginger,  Pearl,  MS  

Moore,  Tamie  M,  St  Maries,  ID 

Murray,  Opis,  Mari<ham,  IL 

Nicholson,  Michael  A,  Fort  Mill, 
SC  

Nunez,  Pete,  Fresno,  CA  

Patkoff,  Ronald  Lincoln, 
Mannford,  OK 

Patnck,  Sharon  Louise,  Fair 
Oaks,  CA 

Perez,  Emma  V,  Lemoore,  CA 

Perez,  Hector,  Lemoore,  CA  .... 

Phillips,  Florence,  Park  Ridge, 
IL  

Piwowarczyk,  Anthony  W, 
Grayslake,  IL 

Polin,  Stanton  G,  Skokie,  IL  ... 

Redmond.  Geoffrey  P,  Cleve- 
land, OH 

Reese,  Tommy,  Haughton,  LA 

Riedy,  Stephanie,  Lebanon, 
MO  

Savage,  George  Jacob  Jr, 
Cape  Charies,  VA  

Schiefelbein,  Arthur  J,  Dear- 
born Hgts,  Ml  

Shaktah,  Thaer,  Oak  Lawn,  IL 

Shaktah,  Hanan,  Oak  Lawn,  IL 

Sharma,  Chandra  D,  White 
Deer,  PA  

Sharma,  Subodh  C.  White 
Deer,  PA  

Sharma,  Sushil  C,  Mont- 
gomery, PA  

Smith,  Virlee,  Dumas,  AR  

Smith,  Evelyn  Marie  Henry, 

Magnolia,  AR  

Stefonek,  Barbara  E,  Elm 

Grove,  Wl  

Taylor,  Susan  C,  Cranston,  Rl 
Tregubov,  Alexander. 

Churchville,  PA  

Tum,  Wichniya,  Long  Beach, 
CA  


'    05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 


Subject  City,  State 


Vasisth,  Vinod  C,  Mechanics- 
burg,  PA  

Vinter,  Gregory,  Brooklyn,  NY 

Wejrowski,  Jeffrey  A,  Milr 
waukee,  Wl  

Williams,  Cynthia,  Baton 
Rouge,  LA  

Williams,  Linda,  Bryan,  TX  

Williams,  Devin,  Waupun,  Wl  . 

Wilson,  Paul  W,  Vienna,  WV  .. 

Wilson,  Sylvia  Merino,  Fresno, 
CA  

Felony  Convictions  For 
Health  Care  Fraud 

Padilla,  Paul  Bradley,  Kala- 
mazoo, Ml  „ 


Felony  Control  Substance 
Convictions 

Aram,  Davar,  Chino  Hills,  CA  . 
Cochran,  Mary  K,  Caledonia, 

OH 

M  V  Medical  Equipment,  Inc, 

Miami,  FL  

Martin,  Mirey  A  M,  Miami,  FL  .. 
Reinoso,  lleana,  Miami,  FL  


Patient  Abuse/Neglect 
Convictions 

Adedapo,  Abosede,  Baltimore, 

MD 

Amerson,  Leta  Marie,  Flippin, 

AR  

Anderson,  Amy  Rachelle, 

Moses  Lake,  WA 

Ansiello,  Lisa,  Oakland,  CA 

Berry,  Joe  Morrison,  Stillwater, 

OK  

Bonner,  Wendy  Annette,  Hous- 
ton, TX  

Brock,  Kenya,  Davis  Station, 

SC  

Carpenter,  Gene  Patrick,  Ches- 

tertown,  MD 

Chaney,  Barry,  Benton,  AR  

Clay,  Stephen,  Jackson,  MS  .... 
David,  Bonnilyn  Mae,  North 

Rose,  NY 

Echols,  Clayton,  Albuquerque, 

NM 

Fitzgerald,  Diane  Elaine,  Enid, 

OK  

Ford,  Gerrick  Paul,  Morrow,  LA 
Gariock,  Clark  Steven,  Fortuna, 

CA  

Goldberg,  TINA,  Westerly,  Rl  ... 
Hicks,  Shamodia  P,  FT  Worth, 

TX 

Hodges,  James  Sr,  Holden,  LA 

Ikard,  Sandra,  Natchez,  MS  

Johnson,  Eamestine,  Monti- 
cello,  MS  

Johnson,  Minnie  Ola,  Enid,  OK 
Joyce,  Stephanie  J,  Choctaw, 

OK  

Lewis,  Sebastian.  Philadelphia, 

MS  

Lewis,  Kristin  R,  Mineral  Ridge, 

OH  

Little,  Grace  Ifeoma  Okafor, 

Universal  City,  TX  

Moore,  Peariie  Mae,  Heflin,  LA 


Effective 
date 


05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 


5/20/1999 

05/20/1999 

05/20/1999 

02/02/1999 
02/02/1999 
12/14/1998 


05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
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Subject  City,  State 


Oybagde,  Solomon,  Houston, 

TX 

Pierce.  Deanna,  Brady,  TX  

Prince,  Edward  A,  Columbia, 

SC  

Pugh,  Lois  Jean,  Honesdale, 

PA  

Salwen,  Geraldine  Marcia, 

Loveland,  CO  

Sattiewhite,  Barbara  J,  San  An- 
tonio, TX 

Schmitt,  William  Ryan,  Salt 

Lake  City,  UT  

Shine,  Tekisha  Denise,  Homer, 

LA 

Sims,  Jesse  Lee,  Fort  Worth, 

TX 

Vasser,  Brack  Lament, 

Marksville,  LA 

Victorian,  Rachel  M,  Orange, 

TX 

Walker,  Rosella,  Starkville,  MS 
Walker,  Tonya,  Temple  Hills, 

MD 

Walters,  Pam  W,  Tooele,  UT  ... 
Wetzel,  James  Elmer,  Monroe- 

ville,  PA  

Williams,  Bernard  Keith,  Pine- 

ville,  LA  

Conviction  for  Health  Care 
Fraud 

Andrews,  Cannette  Mealing, 
Edgefield.  SC  

La  Motta,  Charies,  Scarsdale, 
NY  

Washington,  Carolyn,  N 
Charleston.  SC 

Controlled  Substance 
Convictions 

Kouns,  George,  Gardendale,  IL 
Wells,  Gregory  Darrell,  Ash- 
land, KY  

License  Revocation/ 
Suspension/Surrendered 

Atton,  Carol,  Brookviile,  PA 

Allen,  Colleen,  Branford,  CT  .... 

Allison,  Ralph  B.,  Los  Osos, 
CA  

Anastasoff,  John  William,  Lake 
Havasu  City,  AZ 

Anderson,  Hilary  L.,  New  Bern, 
NC  

Anderson,  Debra  Jean,  Colum- 
bia Hgts,  MN  

Archambault,  Nichole,  Dighton, 
MA , 

Ardalan,  Dorothea  C,  Fairfax, 
VA  

Baiter,  Sheri  Ann.  Chicago,  IL  .. 

Baron,  Alfred  Jr.,  Moosic,  PA  ... 

Barsztaitis,  Renee  B.,  Ottawa, 
IL  

Basile,  Jeanne,  Cheshire,  CT  .. 

Bazan,  Pamela,  Marion,  IL 

Beualieu,  Pamela,  Woodbridge, 
VA  

Bobo,  James,  Robbins,  IL  

Brehm,  Denise  Ames,  Lees- 
burg,  VA  

Brown,  Leeanna  J.,  Pearisburg, 
VA 


Effective 
date 


Subject  City,  State 


05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 


05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 


Bruno,  Thomas  A.,  Troy,  Ml  

Brunskill,  Judith  Ann,  Plymouth, 

MN 

Bryington,  Gary  L.,  Drums,  PA 
Budden,  Wendy,  Brockton,  MA 
Burton,  Susan  F.,  Palmyra,  VA 
Calon,  Antonino  H.,  Havre  De 

Grace,  MD 

Carter,  Lonnie  D.,  Buffalo,  NY 
Cervone,  Jeanne,  Pittsburgh, 

PA  

Chandler,  Susan  E.,  Newport 

News,  VA  

Christine,  Brigitte,  Springfield, 

IL  

Clark.  Maryelien  P.,  Philadel- 
phia, PA  

Clay,  Deborah  L.,  Greenwood, 

MS  

Cochran.  Heather  L.,  Philadel- 
phia, PA 

Comolli,  Mary  Ellen,  Westerly, 

Rl 

Comparetto,  Kimberty,  N. 

Yarmouth.  ME  

Cook,  Anita  Kay,  Minneapolis, 

MN 

Coulter,  Sonra,  Hampton,  VA  ... 
DeForge,  Deborah  A., 

Graniteville,  VT  

Deleon,  Morena,  Alexandria, 

VA  

Derboven,  Paul,  Springvale, 

ME  

Distelhorst,  Ronald  Arthur, 

Schaumburg,  IL 

Donahue.  David,  Norfolk,  VA  ... 
Draper,  Carmonia,  Stratford, 

CT  

Dunblazier,  Craig  K.,  Clinton, 

TN  

Duncan,  Phyllis  A.  King, 

Abingdon,  VA  

Eastin,  Virginia  A.,  Buriington, 

lA  

Fisher,  Robert,  Frankfort,  KY  ... 
Flury,  Rachel  A.,  Emigsville.  PA 
Foley,  Kelly  A.,  Brattleboro,  VT 
Freundt.  Susan  Silvonek. 

Lehighton,  PA  

Futterman,  Steven,  Gaithers- 

burg,  MD  

Gallagher,  John  J.,  Philadel- 
phia, PA  

Garrett,  Diane  Smith,  Kossuth, 

MS 

Gavlik,  Jeffrey  P.,  Hanisville,  Rl 
Gennuso,  Kathleen  W.,  Cecil, 

PA  

Goodman,  Donald  A.,  Bala 

Cynnwyd,  PA  

Graham,  Vicki  D.,  Cheraw,  SC 
Grant,  Miranda  L.,  Windsor,  VT 
Gravat,  James  E.,  Alexandria, 

VA  

Green,  Howard  Benson,  Chi- 
cago, IL  

Hagiwara,  Edeltraud,  Lomita, 

CA  

Hale,  Beth,  Barton,  VT  

Hanson,  Nicolette  C,  Fairview 

Park,  OH  


Effective 
date 


Subject  City,  State 


0&'20/1999 

05/20/1999 
05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 


Effective 
date 


Harrison,  Rhonda  L.,  Decatur, 
IL  05/20/1999 

Hegarty,  Dewitt  L.,  Garfield. 
WA  05/20/1999 

Helmueller.  Sheila  Rebecca, 
Red  Wing.  MN  05/20/1999 

Herdingham,  David,  Berwick, 
ME  05/20/1999 

Hicks.  Willie  Howard  Jr 05/20/1999 

Laurel,  DE 

Hoffman,  Annette.  Chicago.  IL         05/20/1999 

Holden,  Janyce,  Glastonbury, 
CT  05/20/1999 

Homish,  Jerome  D,  Toledo,  OH       05/20/1999 

Huttinger,  Carol  Ann,  Hanover, 
PA  05/20/1999 

Jackson,  Sharena  Lisette, 
Hampton,  VA 05/20/1999 

Jagnandan,  Norris  Rajkumar, 
Jackson,  MS  05/20/1999 

Jennison,  Nicole.  Johnson,  VT        05/20/1 999 

John.  Neal  G  Jr,  W  Liberty,  WV       05/20/1999 

Johnson,  Judy  Kelso,  Green- 
back, TN 05/20/1999 

Jones,  William  K,  Williamsburg,  i 
VA  I     05/20/1999 

Joseph,  Lloyd,  Ber1<ely,  CA 05/20/1999 

Keiser,  Celeste  Marie,  Min- 
neapolis. MN  05/20/1999 

Kilton,  Shannon  K,  Enfield,  NH    i     05/20/1999 

Kuhn,  Charies.  Peoria,  IL  05/20/1999 

Lachica,  Romulo  F,  Berrien 
Spnngs.  Ml  05/20/1999 

Laubhan,  Paul  R,  Chicago,  IL  ..       05/20/1999 

Lezotte.  James  P,  Philadelphia, 
PA  .■*: 05/20/1999 

Manke,  Janet.  Chesapeake,  VA  I    05/20/1999 

Marshall,  Mary  Ellen,  Whitney, 
TX 05/20/1999 

McElyea,  Barry  A,  Roanoke, 
VA  05/20/1999 

Mendoza,  Susan  M.  Man- 
chester, NH  05/20/1999 

Milam.  Leslie,  Columbus.  MS  ...       05/20/1999 

Monson,  David.  Brainerd,  MN  ..       05/20/1999 

Moody,  Christina  Y,  Chicago,  IL  '     05/20/1999 

Morgan,  Madeline  M.  Chicago, 
IL  05/20/1999 

Morrison.  Nina  Macklin,  Rich- 
mond. VA  05/20/1999 

Namey,  John  T  Jr,  Jefferson, 
OH  05/20/1999 

Neri,  Roland,  Colchester,  VT  ...       05/20/1999 

Olson,  Richard  D,  New  Prague, 
MN 05/20/1999 

Oneby,  Mema  M  Cochran,  W 
Los  Angeles.  CA  05/20/1999 

Owens,  Sharon  A,  Haysi,  VA  ...       05/20/1999 

Page,  Mary  Elizabeth.  Saxtons 
River,  VT  05/20/1999 

Palacioz,  Lori  Jarvis,  Virginia 
Beach,  VA  05/20/1999 

Paskey,  Diane  Kay,  Fairmont, 
MN 05/20/1999 

Pasquariello,  Anttiony,  Wash- 
ington, PA  05/20/1999 

Passias,  James  N.  Westerville, 
OH  05/20/1999 

Peoples.  Robert  William,  Man- 
hattan Bch.  CA 05/20/''999 

Ramsey,  John  C,  Houston,  TX        05/20/1999 

Rednour,  Lois  Ann,  Marshall, 
MN 05/20/1999 
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Rem>, 


Repics,  Joseph  P.  Winona,  MN 


Riplev 


Robinpon 
CA 


Rodei  s,  Mark  K,  Akron,  OH 
Roy,  i  iamir,  Albuquerque,  NM 
Samili  I,  Kathleen  A,  Wash- 
ing! sn,  PA 
Samupl,  Sherry  A,  Brentwood, 

NH 

Santi, 

NY 

Savvy4 


Ana  Maria.  Forest  hills. 


Cloi  Id,  MN 


Kathleen,  Burlington,  VT 
Leonard  0,  High  Point, 
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Subject  City,  State 


Effective 
date 


Eddy.  Providence,  Rl 


Lisa  R.  Claremont,  NH 
Kent  E,  Soulsbyville, 


r,  David  Hamilton,  St 


Trina  R,  Butler,  PA 

Harold  P,  Framingham, 


Scott 
Sidler 

NC 
Silvey  Louzanie  Portis, 

Cul|  leper,  VA 
Slade,  Kelly  Jo,  Hattiesburg, 

MS 
Smith,  ■ 
Sock, 

MA 
SolomDn,  Steven  J,  Virginia 

Bea  :h,  VA 
Sprad|n,  Jennie  B,  Morrisville. 

VT 
Stephinson.  Howard  Lynn,  Pic- 
ayune, MS 
Stever  s.  Ruth  llleanna.  Shad"/ 

Grove,  PA 
StrobbJB.  Richard  Dean.  York, 

PA 
Terper 

Max 


ing.  Aloma  Elaine  Scott, 

Meadows.  VA 
Thomf^on.  Keith  M.  Pawtucket, 

Rl 
Thomtjill,  Roy  Charles,  Mem- 

TN 

Oonna  Jean,  Bumsville, 


phis 
Tobin, 

MN 
Vanza^t,  Det)orah,  Clarksdale, 

MS 
Vama(^,  Brenda  J,  Natchez 

MS 
Waltm^n,  Loretta  H,  Natchez 

MS 
Ward, 
West. 

NH 
WiJIiarrk,  Patricia,  Worcester, 

MA   . 
Wotf,  Diane  K.  Hanover.  PA 

Woodard.  Rae.  Pike,  NH 

Woriey  Katherine  Lynn,  St 

Loui4  Park.  MN  

Tonya  Billbe,  White 

VA  

Eunice  C,  Richmond, 


David  C,  Willoughby,  OH 
Elizabeth  A,  Bethlehem, 


Wright,  ■ 

Plain  s, 
Zeigler 

VA 
Zelig,  Hiarry,  Crescent  City,  CA 

Qual  ty  of  Care  Violations 

Ocampjo,  Benjamin  P,  Kis- 


sJmn  ee,  FL 


Uib 


AGL 
Curbel(  i 

FL  . 
Gilbert 

AR  1 


-raud/Kickbacks 

Corp,  Miami,  FL  

Amaldo,  Miami  Lakes, 


James  P,  Pocahontas, 


Subject  City.  State 


05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

04/20/1999 

12/14/1998 
12/02/1998 
02/07/1999 


Holmes,  James  E,  Benton,  KY 

Kaplan,  Joel,  Chicago.  IL  

Navazio,  David,  Yardley,  PA  ... 
Proulx,  Tanya  Kaye,  Tucson, 

AZ 

Southern  United  Home  Med 

Equip,  Poplarville,  MS 

Tomorrow  Medical  Center,  Inc., 

Miami,  FL  

Vina,  Mildrey  C,  Miami,  FL 


Owned/Controlled  by 
Convicted/Excluded 

Bartlett  Chiropractic  Medical, 
Redlands,  CA 

Cares.  Inc.,  Miami,  FL 

Davisson  Chiropractic,  Napa, 
CA  

E  &  D  Medical  Center,  Corp., 
Miami,  FL  

Heineken  Chiropractic,  San 
Clemente,  CA 

Jerold  R  Ford  Chiropractic,  Mo- 
desto, CA  

King  Chiropractic,  Apache 
Junction,  /VZ  

Kraye  Care,  Inc.,  Texarkana, 
TX 

Lamb  Chiropractic,  Sebastopol, 
CA  

Main  Street  Dental  Associates, 
Farmington,  CT  

P  D  Nunez,  D  D  S,  Inc.,  Fres- 
no. CA  

Sheri  Lahaie  Chiropractto, 
Menio  Park,  CA 

Taylorsville  Chiropractic,  Tay- 
lorsville,  UT  

Ultimate  Urban  Transport,  Mil- 
waukee, Wl  

William  T  Bunting  Chiropractic, 
Encinitas,  CA  

Default  on  Heal  Loan 

Beasley,  Mary  E,  Atlanta,  GA  .. 
Dix,  David  O,  Los  Angeles,  CA 
Herrera.  Diego  F,  Long  Island 

City,  NY  

Jonas,  Shawn  G,  Kent,  WA  

Kaufman,  Todd  Steven,  Mill 

Valley,  CA  

Lazo,  Julie  M,  Los  Angeles,  CA 
Littip,  Deidre  J,  Solana  Beach, 

CA  

Lottie,  Mark  E,  Covina,  CA 

Marin,  Rita  F,  Miami,  FL 

Phillips.  Joseph  P,  Gilbertsville, 

KY  

Smalley,  Daniel  R,  Wellston,  Ml 
Sutliff,  James  F,  N  Syracus,  NY 
Vitow,  Barry  D,  Boca  Raton,  FL 
Wampler,  Ward  E  II,  Bir- 
mingham, AL 

Young,  Candace  A,  Encinitas, 
CA  


Effective 
date 


05/20/1999 
05/20/1999 
05/20/1999 

12/15/1998 

02/07/1999 

02/02/1999 
02/02/1999 


05/20/1999 
05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 

05/20/1999 
05/20/1999 
05/20/1999 

05/20/1999 
04/13/1999 
03/23/1999 
05/20/1999 

05/20/1999 

05/20/1999 


Dated:  May  3,  1999. 
Joanne  Lanahan, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Inspector  General. 
(FR  Doc.  99-11908  Filed  5-11-99;  8:45  am] 
BtLUNG  CODE  41S0-04-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
[Docket  No.  FR--4480-[M)1] 

Delegation  of  Authority 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  This  Notice  delegates  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development  the 
Secretary  of  Housing  and  Urban 
Development's  authority  to  award  Rural 
Housing  and  Economic  Development 
grants,  pursuant  to  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act,  1999  (Pub.  L.  105- 
276,  112  Stat.  2475;  October  21, 1998} 
and  succeeding  appropriations. 
EFFECTIVE  DATE:  May  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Savage,  Deputy  Director, 
Office  of  Economic  Development  and 
Empowerment  Service,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  Room  7136,  451  Seventh 
Street.  SW,  Washington,  DC  29410- 
0400.  Telephone  Number  (202)  708- 
2290.  Persons  with  hearing  or  speech 
impediments  may  also  utilize  HUD's 
TTY  Number  at  (202)  708-1455  or  the 
Federal  Information  Relay  Service's 
TTY  Number  at  (800)  877-8339.  Aside 
from  the  "800"  nimiber,  the  telephone 
and  TTY  numbers  listed  are  not  toll- 
free. 

SUPPLEMENTARY  INFORMATION:  The 

Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act,  1999  (Pub.  L.  105-276,  112  Stat. 
2475;  October  21,  1998)  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  to  make  grants  to  various 
entities  to  enhance  the  capacity  of  rural 
areas  to  implement  housing  and 
economic  development  programs  and 
innovative  grant  programs.  These  grants 
are  to  be  awarded  by  June  1,  1999. 

The  following  three  categories  of 
funding  are  authorized:  (1)  Capacity 
building  grants;  (2)  Innovative  grants 
and  (3)  Seed  money  grants.  Indian 
tribes,  rural  non-profits  and  Community 
Development  Corporations  are  eligible 
to  apply  for  all  three  categories  of 
grants.  State  housing  finance  agencies 
and  State  community  and/or  economic 
development  agencies  are  eligible  to 
apply  only  for  Innovative  grants. 

As  part  of  the  Department  of  Housing 
and  Urban  Development's  competitive 
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grants  process,  a  Notice  of  Funding 
Availability  (NOFA)  for  the  Rural 
Housing  and  Economic  Development 
Program  was  published  in  the  Federal 
Register  on  March  8,  1999,  at  64  FR 
11246.  Grant  awards  will  be  made  in 
accordance  with  the  selection  factors  set 
forth  in  the  NOFA. 

Accordingly,  the  Secretary  delegates 
authority  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development  the  authority  to  award 
Rural  Housing  and  Economic 
Development  grants,  pursuant  to  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act,  1999  (Pub.  L.  105-276,  112  Stat. 
2475;  October  21,  1998)  and  succeeding 
appropriations. 

Section  B.  Authority  Excepted 

The  authority  delegated  under  Section 
A  does  not  include  the  power  to  sue  or 
be  sued. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

Dated:  May  5,  1999. 
Andrew  Cuomo, 

SecKtary  of  Housing  and  Urban 

Development. 

|FR  Doc.  99-11972  Filed  5-11-99;  8:45  am] 

BILLING  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


Notice  of  Decision  and  Availability  of 
Decision  Documents  on  the  Issuance 
of  Permits  for  Incidental  Take  of 
Threatened  and  Endangered  Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  Between  June  2,  1998,  and 
March  10,  1999,  Region  1  of  the  Fish 
and  Wildlife  Service  issued  13  permits 
for  incidental  take  of  threatened  and 
endangered  species,  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended.  Of  the  13 
permits  issued,  4  are  associated  with 
implementation  of  the  regional  Orange 
County  Central/Coastal  Natural 
Community  Conservation  Plan/Habitat 
Conservation  Plan  (Central/Coastal 
Plan).  On  February  2, 1998,  we  also 
signed  an  assumption  agreement  for  a 
previously  issued  permit  (PRT-810191) 
that  changed  the  location  of 
incorporation  by  the  permittee.  Copies 
of  this  assumption  agreement,  and  the 
13  permits  and  associated  decision 
documents  are  available  upon  request. 
ADDRESSES:  If  you  would  like  copies  of 
any  of  the  above  documents,  please 
contact  the  Fish  and  Wildlife  Ser\'ice 
Reference  Service,  5430  Grosvenor 
Lane,  Suite  110,  Bethesda,  Maryland 
20814,  telephone  (800)  582-3421;  or  the 
Fish  and  Wildlife  Service,  Division  of 
Consultation  and  Conservation 
Planning,  911  NE  11th  Avenue,  4th 
Floor  East,  Portland,  Oregon  97232. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Browning,  Fish  and  Wildlife  Biologist, 
at  the  above  Portland,  Oregon,  address; 
telephone  (503)  231-6241. 


SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  and 
Federal  regulation  prohibit  the  take  of 
wildlife  species  listed  as  endangered  or 
threatened,  respectively.  Under  the  Act, 
the  term  "take"  means  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect  listed  wildlife,  or  to 
attempt  to  engage  in  any  such  conduct. 
The  Service  may,  under  limited 
circumstances,  issue  permits  to 
authorize  take  that  is  incidental  to,  and 
not  the  purpose  of,  carrying  out  an 
otherwise  lawful  activity.  Regulations 
governing  permits  for  threatened  and 
endangered  species  are  found  in  50  CFR 
17.32  and  17.22. 


Incidental  Take  Permits  Issued 
Pursuant  to  the  Central/Coastal  Plan 

The  Central/Coastal  Plan  fully 
anticipated  that  jurisdictions  within  the 
plan  boimdaries  would  sign  the  plan's 
Implementing  Agreement  as 
Participating  Jurisdictions  following 
approval  of  the  plan  and  subsequently 
be  issued  an  Incidental  Take  Permit. 
Provided  that  no  plan  revisions  or 
additional  impacts  were  determined  to 
be  associated  with  permit  issuance,  no 
revision  to  the  Service's  permit  decision 
documents  for  the  Central/Coastal  Plan 
would  be  necessary.  The  Service 
determined  that  no  plan  revisions  or 
additional  impacts  were  associated  with 
issuance  of  the  following  permits 
pursuant  to  the  Central/Coastal  Plan. 
Copies  of  these  permits  and  associated 
decision  documents  are  available  upon 
request.  Decision  documents  for  each 
permit  include  Findings  and 
Recommendations,  a  Biological 
Opinion,  and  the  Record  of  Decision  for 
the  Central/Coastal  Plan. 


Name  of  permittee 

Permit  No.                                          Issuance  date 

City  of  Mission  Viejo 

TE  005092-0  

11/20/98 

City  of  Irvine  

Citv  of  Lake  Forest 

TE  005089-0  

11/20/98 

TE  005791-0  

12/21/98 

Citv  of  Oranae                           

TE  006661-0  

01/08/99 

Incidental  Take  Permits  Not  Associated 
With  the  Central/Coastal  Plan 

Between  June  2,  1998,  and  March  10, 
1999,  Region  1  of  the  Service  issued  the 
following  permits  for  incidental  take  of 
threatened  and  endangered  species, 
pursuant  to  section  10(a)(1)(B)  of  the 
Act.  Each  permit  was  issued  after  the 
following  determinations  werejnade: 
the  application  had  been  submitted  in 


good  faith;  all  permit  issuance  criteria 
were  met,  including  the  requirement 
that  granting  the  permit  will  not 
jeopardize  the  continued  existence  of 
the  species;  and  the  permit  was 
consistent  with  the  Act  and  applicable 
regulations,  including  a  thorough 
review  of  the  environmental  effects  of 
the  action  and  alternatives,  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969. 


Copies  of  these  permits  and 
associated  decision  documents  are 
available  upon  request.  Decision 
docxmients  for  each  permit  include 
Findings  and  Recommendations;  a 
Biological  Opinion;  and  either  a  Finding 
of  No  Significant  Impact,  a  Record  of 
Decision,  or  an  Environmental  Action 
Statement. 
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Name  of  permittee 


Gran  terock  Co.  (Wilder  Quarry)  

Maxviell  Irrigation  District  

Los  Osos  Center,  LLC 

Sene  ;a-Enron „ 

Gran  terock  Co.  (Quail  Hollow  Quarry)  

Pacific  Gas  &  Electric  Co.  (Metcalf-Edenvale) 


U.S.  Borax,  Inc.,  1,940-Acre  Project 
Zank0r  Material  Processing  Facility 
University  of  California.  Davis 


Pennit  No. 

PRT-842273  

PRT-842926   

PRT-844723   

TE  000955-0  

PRT-830417,  Amendment  08/31 /98#1 
TE  003250-0  

TE  837867-0  

TE  006962-0  

TE  008810-0  


Issuance  date 


06/19/98 
07/24/98 
07/31/98 
08/14/i98 
8/31/98 
11/24/98 
Edenvale) 
02/05/99 
02/23/99 
03/10/99 


Assu  mption  Agreement  Associated 
With  the  CentraRloastal  Plan 

In  addition  to  issuing  the  incidental 
take  jermits  listed  above,  we  signed  an 
assiu  iption  agreement,  dated  February 
2.  19)8,  for  incidental  take  permit  PRT- 
8101  )1  issued  July  7,  1996.  This 
agre€pient  formally  recognized  the 
reintijrporation  of  the  permittee,  The 
Irvinfe  Company,  from  a  Michigan 
corporation  to  a  Delaware  corporation. 
In  sij  ning  the  agreement.  The  Irvine 
Com]  »any-Delaware  assumed  the 
oblig  itions  of  The  Irvine  Company- 
Mich  igan  for  implementation  of  the 
Cent]  al/Coastal  Plan.  Reincorporation 
did  n  Dt  result  in  a  new  analysis  of 
effect  s  or  change  the  requirements  of  the 
origii  lal  permit,  habitat  conservation 
plan,  or  implementing  agreement. 
Copi«is  of  the  executed  assumption 
agree  nent  are  available  upon  request. 

Datdd:  April  29,  1999. 
Elizafa  eth  H.  Stevenson, 
Depul  /Manager.  California/Nevada 
Opera  Uons  Office,  Fish  and  Wildlife  Service, 
Region  1.  Sacramento,  California. 
(FR  DdC.  99-11340  Filed  5-11-99;  8:45  am] 

BILLMC   CODE  4310-55-P 


DEP/^RTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-ab4-03-6332-00:  4310-33] 

Resci  nding  of  the  Emergency  Closure 
of  Pu  )llc  Lands:  Lane  County,  Oregon 

AGEN(:y:  Bureau  of  Land  Management, 
Interii  )r. 

ACTtOK:  Rescind  the  1993  Emergency 
Closure  of  public  lands  in  Lane  County, 
Oregon. 


SUMMARY:  Notice  is  hereby  given  that 
certai:i  public  lands  in  Lane  County,  * 
Orego  1  are  now  rescinded  from  the 
tempc  rary  closure  of  water  activities  in 
Lake  (^reek.  The  closure  was  made 
under  the  authority  of  43  CFR  8364.1. 

The  public  lands  affected  by  this 
closui  e  are  specifically  identified  as  the 
Lake  (freek  Slide,  a  natural  bedrock 


feature  in  the  bed  of  Lake  Creek,  within 
public  lands  located  as  follows: 

Willamette  Meridian,  Oregon 

T.  16  S.,  R.  7  W..  Sec.  19:  Metes  and  Bounds 
within  the  SEV4SEV4 

Containing  approximately  2  acres. 

SUPPLEMENTARY  INFORMATION:  The 
original  closure  was  published  58  FR 
39222,  July  22,  1993.  The  rationale  to 
rescind  this  temporary  closm-e  follows: 
The  "temporary  closure"  is  now  6  years 
old,  BLM  realizes  it  needs  to  either 
make  this  a  permanent  closure  or  resend 
it.  During  the  6  years  of  temporary 
closure,  visitors  have  continued  to 
ignore  2  visibly  posted  Danger  signs  and 
slide  down  the  rock  slab,  especially 
when  BLM  persormel  are  not  around  to 
enforce  it.  This  behavior  demonstrates 
that  a  permanent  closure  would  be  just 
as  ineffective  without  full  time  BLM 
personnel  on  site  to  enforce  it.  BLM 
does  not  have  the  manpower  or  funding 
to  provide  for  this  presence.  Most 
visitors  are  aware  of  the  hazards.  The 
Danger  signs  have  been  revised  with 
new  verbiage  to  increase  visitor's 
awareness  of  the  many  hazards  present 
on  site.  The  revised  signs  read: 
DANGER  UNSUPERVISED  AREA 

HAZARDOUS  TO  SLIDE  ON  ROCKS,  SWIM 
IN  THIS  AREA,  OR  DIVE  INTO  THE  WATER 

BEWARE  OF  SLIPPERY  SURFACES, 
SUBMERGED  ROCKS,  AND  SHIFTING 
TOPOGRAPHY 

PARTICIPATING  IN  THESE  OR  SIMILAR 
ACTIVITIES  CAN  RESULT  IN  SERIOUS 
INJURY  OR  DEATH 

DATES:  This  rescind  is  effective  on 
Mayl2,  1999. 

ADDRESSES:  Copies  of  this  action  and 
maps  showing  the  location  of  this  area 
are  available  from  the  Eugene  District 
Office,  P.O.  Box  10226  (2890  Chad 
Drive),  Eugene,  Oregon  97440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Chung,  Coast  Range  Field 
Manager,  Eugene  District  Office,  at  (541) 
683-6600  or  1-888-442-3061. 


Dated:  May  4.  1999. 
Dan  Howeils, 

Acting  Coast  Range  Field  Manager. 

[FR  Doc.  99-11776  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  4310-33-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-920-1 990-00] 

Notice  of  Availability  of  the 
Programmatic  Environmental 
Assessment  for  Selected  Actions 
Taken  for  Mining  Claim  Use  and 
Occupancy  in  Nevada,  and  the 
Preliminary  Finding  of  No  Significant 
Impact 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  and  Use  and  Occupancy 
Under  the  Mining  Laws  regulations  (43 
CFR  3715),  the  Bureau  of  Land 
Management  has  prepared  an 
environmental  assessment  (EA)  that 
evaluates  the  impacts  of  typical  mining 
claim  and/or  millsite  occupancies.  This 
EA  describes  and  analyzes  the  proposed 
action,  consisting  of  seven  typical 
occupancy  scenarios,  and  the  no  action 
option.  The  actions  analyzed  in  this  EA 
involve  operations  that  disturb  5  acres 
or  less.  This  notice  is  intended  to  invite 
the  public  to  comment  on  the  analysis 
of  impacts  presented  in  the  EA  and  the 
performance  measures  developed  for  the 
proposed  action. 

DATES:  Written  comments  will  be 
accepted  on  or  before  June  11,  1999. 
Any  comments  received  by  the  close  of 
the  comment  period  will  be  evaluated 
and  those  letters  that  identify  issues, 
where  clarification  or  discussion  is 
required,  will  be  addressed  in  the  final 
EA.  Copies  of  the  EA  and  the 
preliminary  Finding  of  No  Significant 
Impact  (FONSI)  will  be  provided  to  any 
person  or  agency  commenting,  or  to 
other  interested  parties,  upon  wrritten 
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request.  Comments  on  the  EA  and 

FONSI  should  be  sent  to  the  Nevada 

State  Office  at  the  address  listed  below. 

ADDRESSES:  Send  comments  on  the  EA 

to:  Bureau  of  Land  Management,  Nevada 

State  Office,  P.O.  Box  12000,  Reno,  NV 

89520-0006 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Gibson,  Geologist,  Nevada  State  Office. 

Telephone:  (775)  861-6564. 

Jean  Rivers-Council, 

Associate  State  Director. 

[FR  Doc.  99-11907  Filed  5-11-99;  8:45  am] 

8ILUNG  CODE  4310-32-P 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  731-TA-787  (Final); 
Extruded  Rubber  Thread  From 
Indonesia 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  ^  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d{b))  (the  Act),  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  ^  by  reason  of  imports 
from  Indonesia  of  extruded  rubber 
thread,''  provided  for  in  heading 
4007.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).^ 

Background 

The  Commission  instituted  this 
investigation  effective  March  31, 1998, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  North  American  Rubber 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CAR  §207.2(0). 

^  Commissioner  Askey  dissenting. 

3  Commissioner  Crawford  finds  two  like  products 
corresponding  to  the  scope  of  this  investigation  as 
defined  by  Commerce.  She  finds  (1)  that  the 
industry  in  the  United  States  producing  food-grade 
extruded  rubber  thread  is  not  materially  injured,  or 
threatened  with  material  injury,  by  reason  of  LTFV 
imports  from  Indonesia,  and  (2)  that  the  industry  in 
the  United  States  producing  all  other  extruded 
rubber  thread  is  materially  injured  by  reason  of 
such  imports. 

*  For  purposes  of  this  investigation,  Commerce 
has  defined  "extruded  rubber  thread"  as  vulcanized 
rubber  thread  obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any  cross 
sectional  shape,  measuring  from  0.18  mm,  which  is 
0.007  inches  or  140  gauge,  to  1.42  mm,  which  is 
0.056  inches  or  18  gauge,  in  diameter. 

5  The  Commission  did  not  determine  that  it 
would  have  found  material  injury  but  for  the 
suspension  of  liquidation  of  entries  of  the 
merchandise  under  investigation,  pursuant  to  19 
U.S.C.  §1673d(b)(4)(B). 


Thread  Co.,  Ltd.,  Fall  River,  MA.  The 
final  phase  of  the  investigation  was 
scheduled  by  the  Commission  following 
notification  of  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  extruded 
rubber  thread  from  Indonesia  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733Cb)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  scheduling  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  November  19,  1998  (63  FR 
64276).  The  hearing  was  held  in 
Washington,  DC,  on  March  25,  1999, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  7, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3191 
(May  1999),  entitled  Extruded  Rubber 
Thread  from  Indonesia:  Investigation 
No.  731-TA-787  (Final). 

Issued:  May  6, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-11989  Filed  5-11-99;  8:45  am] 

BILUNQ  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  AA1921-111 
(Review);  Roller  Chain  From  Japan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Cancellation  of  the  hearing 
scheduled  for  full  five-year  review 
concerning  the  antidumping  finding  on 
roller  chain  from  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  the  hearing  scheduled  for 
May  6,  1999  for  the  five-year  review 
concerning  the  antidumping  finding  on 
roller  chain  from  Japan  is  cancelled. 
EFFECTIVE  DATE:  May  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 


assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Cieneral  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (bttp:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
November  25,  1998  (63  FR  65221),  the 
Commission  published  a  notice  in  the 
Federal  Register  scheduling  a  full  five- 
year  review  concerning  the  antidumping 
finding  on  roller  chain  from  Japan.  The 
schedule  provided  for  a  public  hearing 
on  May  6,  1999.  Requests  to  appear  at 
the  hearing  were  filed  with  the 
Commission  on  behalf  of  Daido  Kogyo 
Co.,  Ltd.,  Enuma  Chain  Manufacturing 
Co.,  Ltd..  Oriental  Chain  Manufacturing 
Co.,  Ltd.,  Pulton  Chain  Co.,  Inc.,  RK 
Excel  Co.,  Ltd.,  Kaga  Industries  Co., 
Ltd.,  Izumi  Chain  Mfg.  Co.,  Ltd.,  and 
Sugiyama  Chain  Co.,  Ltd.^  request  was 
also  filed  by  counsel  for  New  Holland 
North  America,  Inc.  However,  each  of 
the  requests  were  subsequently 
withdrawTi.  Since  there  are  no  current 
requests  by  interested  parties  to  appear, 
the  Commission  determined  to  cancel 
the  public  hearing  on  roller  chain  from 
Japan  scheduled  for  May  6,  1999. 
Authority:  This  review  is  being 
conducted  imder  authority  of  title  VII  of 
the  Tariff  Act  of  1930;  this  notice  is 
published  pursuant  to  section  207.62  of 
the  Commission's  rules. 

Issued:  May  5,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FRDoc.  99-11987  Filed  5-11-99;  8:45  am) 

BILUfMj  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Investigations  Nos.  701-TA-376,  377, 
and  379  (Final)  and  Investigations  Nos. 
731-TA-788-793  (Final);  Certain 
Stainless  Steel  Plate  From  Belgium, 
Canada,  Italy,  Korea,  South  Africa,  and 
Taiwan 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines:  ^ 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFRS  207.2(f)). 

2  In  these  investigations.  Vice  Chairman  Marcia  E. 
Miller  and  Commissioners  Carol  T.  Crawford, 
Jennifer  A.  Hillman,  and  Thelma  J.  Askey  fiiid  two 
domestic  like  products,  voting  in  the  affirmative 
with  respect  to  certain  hot-rolled  stainless  steel 

Continued 
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(1)  Pursuant  to  section  705(b)  of  the 
Taril '  Act  of  1930  (19  U.S.C.  §  167ld(b)) 
(the  .  Vet),  that  an  industry  in  the  United 
Statep  is  materially  injured  by  reason  of 
s  from  Belgium,  Italy,  and  South 
of  certain  hot-rolled  stainless 
plate  in  coils  ^  that  have  been 
by  the  Department  of  Commerce 
subsidized  by  the  Governments  of 

Italy,  and  South  Africa;  '* 
Pursuant  to  section  735(b)  of  the 
9U.S.C.  §1673d(b)),  thatan 
in  the  United  States  is 
injured  by  reason  of  imports 
hot-rolled  stainless  steel  plate 
Is  from  Belgium,  Canada,  Italy, 
South  Africa,  and  Taiwan  that 
5een  found  by  Commerce  to  be 

the  United  States  at  less  than  fair 
(LTFV);  s 

^lu-suant  to  section  705(b)  of  the 
9  U.S.C.  §  1671d(b)),  that  an 
in  the  United  States  is  not 
matei  ially  injured  or  threatened  with 
mateiial  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
matei  ially  retarded,  by  reason  of 
imports  from  Belgium  of  certain  cold- 
stainless  steel  plate  in  coils  that 
)een  found  by  Commerce  to  be 
ized  by  the  Government  of 
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ursuant  to  section  735(b)  of  the 
(19  U.S.C.  §  1673d(b)),  that  an 
Indus  Ty  in  the  United  States  is  not 
mater  ially  injured  or  threatened  with 
mater  al  injury,  and  the  establishment  of 
an  in(  ustry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
impoi  ts  from  Belgium  and  Canada  of 
certai  i  cold-rolled  stainless  steel  plate 
in  coi  s  that  have  been  found  by 


coils  and  voting  in  the  negative  or  finding 
to  be  negligible  with  respect  to  certain  cold- 
stainless  steel  plate  in  coils.  Chairman  Lynn 
and  Cximmissioner  Stephen  Koplan  find 
sstic  like  product  encompassing  both 
lot-rolled  stainless  steel  plate  in  coils  and 
:old-rolled  stainless  steel  plate  in  coils,  and 
he  affirmative. 

Is  of  certain  stainless  steel  plate  in  coils, 
■rolled  and  cold-rolled,  are  provided  for  in 
ngs  7219.11.00,  7219.12.00.  7219.31.00. 
".  7220.11.00,  7220.20.10.  7220.20.60,  and 

of  the  Harmonized  Tariff  Schedule  of 
ed  States.  For  purposes  of  these 

)ns,  the  Commission  defines  certain  hot- 
iless  plate  in  coils  as  all  domestic 
corresponding  to  the  scope  of  the 
tions  except  for  certain  cold-rolled 
steel  plate  in  coils.  The  Commission 
:ertain  cold-rolled  stainless  steel  plate  in 
ill  domestic  product  corresponding  to  the 
the  investigations  that  has  undergone  a 
lion  process  that  reduced  the  thickness 
by  25  percent  or  more,  and  has  been 
and  pickled  after  cold  reduction. 
I  rman  Bragg  and  Commissioner  Koplan 
il  Irmative  determinations  on  a  single 
ike  product  encompassing  both  certain 
stainless  steel  plate  in  coils  and  certain 
■  stainless  steel  plate  in  coils. 


si  sel 


I  ed'. 


Commerce  to  be  sold  in  the  United 
States  at  LTFV; '  and 

(5)  Pursuant  to  section  771(24)(A)  of 
the  Act  (19  U.S.C.  §  1677(24)(A)),  that 
imports  of  certain  cold-rolled  stainless 
steel  plate  in  coils  from  Italy,  Korea, 
South  Africa,  and  Taiwan  that  have 
been  found  by  Commerce  to  be 
subsidized  and/or  sold  in  the  United 
States  at  LTFV  are  negligible. »  ^ 

Background 

The  Commission  instituted  these 
investigations  effective  March  31,  1998, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  on  behalf  of  Armco,  Inc., 
Pittsburgh,  PA;  J&L  Specialty  Steel,  Inc., 
Pittsburgh,  PA;  Lukens  Inc.,  Coatesville, 
PA,  North  American  Stainless,  Ghent, 
KY;  and  the  United  Steelworkers  of 
7\merica,  AFL-CIO/CLC.  The  final  phase 
of  the  investigations  was  scheduletl  by 
the  Commission  following  notification 
of  preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  stainless  steel  plate  in  coils 
from  Belgium,  Canada,  Italy,  Korea, 
South  Africa,  and  Taiwan  were  being 
subsidized  and/or  sold  in  the  United 
States  at  LTFV  within  the  meaning  of 
sections  703(b)  and  733(b)  of  the  Act  (19 
U.S.C.  1671b(b)  and  1673b(b)).  Notice  of 
the  scheduling  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of 
December  9,  1998  (63  FR  67918).  The 
hearing  was  held  in  Washington,  DC,  on 
March  23,  1999,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  May  3, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3188 
(May  1999),  entitled  Certain  Stainless 
Steel  Plate  from  Belgium,  Canada,  Italy, 
Korea,  South  Africa,  and  Taiwan: 
Investigations  Nos.  701-TA-376,  377, 
and  379  (Final)  and  Investigations  Nos. 
731-TA-788-793  (Final). 

Issued:  May  5,  1999. 


'  Ibid. 
«Ibid. 

"  Investigations  regarding  such  imports  are 
therefore  terminated. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  99-11988  Filed  5-11-99;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review:  Freedom  of  Information 
Privacy  Act  Request. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  anci  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  February  25,  1999 
at  63  FR  9350.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  and  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
em  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  June  12, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  adtfress  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acctu'acy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  ad 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  Information 
Collection: 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Freedom  of  Information/Privacy  Act 
Request. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-639.  FOIA/PA 
Section,  Immigration  and  Naturalization 
Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  provided  as  a 
convenient  means  for  persons  to 
provide  data  necessary  for  identification 
of  a  particular  record  desired  under 
FOIA/PA. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100,000  responses  at  15 
minutes  (.25)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  25,000  aimual  burden  hours. 

If  you  have  additioneJ  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  (202)  514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  reqvured 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 


Dated:  May  5,  1999. 
Steve  Tarragon, 

Acting  Department  Clearance  Officer,  United 
States  Department  of  Justice,  Immigration  and 
Naturalization  Service. 
IFR  Doc.  99-11903  Filed  5-11-99;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  imder 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Island  Creek  Coal  Company 

[Docket  No.  M-1999-022-C) 

Island  Creek  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Ohio  No.  11 
Mine  (I.D.  No.15-03178)  located  in 
Union  County,  Kentucky.  The  petitioner 
states  that  due  to  a  massive  roof  fall 
along  the  2nd  South  Panel  retiim  in  the 
#5  entry,  including  but  limited  to 
crosscut  15,  the  affected  area  cannot  be 
traveled  safely  in  its  entirety  to  conduct 
weekly  examinations.  The  petitioner 
proposes  to:  (i)  Establish  evaluation 
points  on  the  side  of  the  roof  fall  at 
crosscut  15;  (ii)  have  a  qualified  person 
test  for  methane  and  the  quantity  of  air 
at  each  evaluation  point  on  a  weekly 
basis;  and  (iii)  have  the  person 
conducting  the  test  record  the  results, 
date,  time,  and  his/her  initials  in  a 
record  book  kept  on  the  surface  and 
made  available  for  inspection  by 
interested  persons.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Consolidation  Coal  Company 

[Docket  No.  M-199&-023-C1 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Rend  Lake 
Mine  (I.D.  No.  11-00601)  located  in 
Jefferson  Coimty,  Illinois.  The  petitioner 
states  that  due  to  a  massive  roof  fall  in 
the  West  side  return  from  the  B  shaft  to 
the  Second  Main  West  return  air  course, 
the  area  cannot  be  traveled  safely  in  its 
entirety  to  conduct  weekly 
examinations.  The  petitioner  proposes 


to:  (i)  Establish  evaluation  points  A  and 
B  to  take  air  and  gas  measiu^ments:  (ii) 
to  maintain  the  evaluation  points  and 
all  approaches  to  the  evaluation  points 
in  good  condition  at  all  times;  (iii)  have 
a  certified  person  test  for  methane  and 
the  quantity  of  air  on  a  weekly  basis  and 
record  the  results,  date,  time,  and  his/ 
her  initials  in  a  book  kept  on  the  surface 
and  made  available  for  inspection  by 
interested  persons.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  Goodin  Creek  Contracting,  Inc. 

[Docket  No.  M- 1 999-024-Cj 

Goodin  Creek  Contracting,  Inc.,  Rt  1 
Box  419-Al,  Gray.  Kentucky  40734  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Goodin 
Creek  Mine  (I.D.  No.  15-17980)  located 
in  Knox  County,  Kentucky.  The 
petitioner  states  that  due  to  unsafe  roof 
conditions  in  certain  areas  of  the  return 
air  course,  traveling  the  area  to  conduct 
examinations  would  be  unsafe.  The 
petitioner  proposes  to  establish 
monitoring  locations  in  each  entry  at 
crosscut  2  in  the  return  to  monitor  air 
leaving  the  affected  area  of  the  air 
course  and  in  each  entry  at  crosscut  16 
in  the  return  to  monitor  air  entering  the 
affected  area  of  the  air  course.  The 
petitioner  also  proposes  to:  (i)  Have  a 
certified  person  conduct  weekly 
evaluations  at  each  of  the  monitoring 
locations  to  measure  the  quality  and 
quantity  of  air  entering  and  leaving  the 
locations  to  determine  methane  and 
oxygen  concentrations;  (ii)  have  the 
examiner  record  the  results  of  the 
examinations  in  a  book  kept  on  the 
surface  with  the  date,  time,  and  his/her 
initials  and  made  available  to  all 
interested  parties;  (iii)  maintain  all 
monitoring  locations  and  approaches  to 
the  monitoring  locations  in  a  safe 
condition  at  all  times;  (iv)  post  a  sign  in 
the  main  travelway  showing  the  safe 
travel  route  to  each  monitoring  location; 
(v)  maintain  methane  gas  or  other 
harmful,  noxious,  or  poisonous  gases  at 
legal  limits  for  return  air;  (vi)  instruct  all 
personnel  not  to  travel  in  the  affected 
area  prior  to  implementing  the  proposed 
alternate  method;  and  (vii)  only  permit 
entry  to  the  affected  area  for 
investigating  significant  problems  with 
the  air  flow  being  detected  through  the 
monitoring  process.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 
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No.  M-1999-025-C] 

Four  Mining  Company,  Consol 
1800  Washington  Road, ' 

Pennsylvania  15241  has 
petition  to  modify  the 
i^ation  of  30  CFR  75.503 

electric  face  equipment; 
to  its  Mine  84  (I.D.  No. 
located  in  Washington 
,  Pennsylvania.  The  petitioner 
to  increase  the  maximum 
s  of  the  trailing  cables  to  900  feet 
mining  machine,  loading 

shuttle  car,  roof  bolter,  and 
ventilation  fan.  The  petitioner 
!  ted  specific  terms  and  conditions 
petition  for  use  and  maintenance 

trailing  cables.  The  petitioner 
that  the  trailing  cables  would  not 
"  er  than  #4  A.W.G.  for  the 
ventilation  fan,  roof  bolting 

and  shuttle  cars,  smaller  than 
G  for  the  loading  machine,  or 
than  #2/0  A.W.G  for  the 
mining  machine.  The 
asserts  that  the  proposed 
method  would  provide  at 
same  measure  of  protection  as 
the  mandatorv  standard. 
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Ridge  Resources,  Inc. 

No.  M-1999-026-C1 

Ridge  Resources,  Inc..  P.O.  Box 

Utah  84501  has  filed  a 
to  modify  the  application  of  30 
.350  (air  courses  and  belt  haulage 
to  its  West  Ridge  Mine  (I.D.  No. 
33)  located  in  Carbon  County, 
'he  petitioner  requests  a 
modifi  cation  of  the  mandatory  standard 
to  alio  V  the  use  of  two-entry  longwall 
development  and  to  use  the  belt  entry 
air  course  during  longwall 
develo  jment,  and  as  an  intake  during 
longwi  11  extraction  to  ensure  an 
adequi  te  quantity  of  ventilation  to 

md  render  harmless  methane  or 
r  oxious  gases  that  may 
late.  The  petitioner  asserts  that 
application  of  the  standard  would  result 
inution  of  safety  to  the  miners, 
tion,  the  petitioner  asserts  that 
prqposed  alternative  method  would 
!  at  least  the  same  measiu-e  of 
on  as  would  the  mandatorv 


standa  d 

6.  East  ;m  Associated  Coal  Corporation 

[Docket  No.  M-1999-027-C1 
Eastern  Associated  Coal  Corporation, 
1990,  Henderson.  Kentucky 
las  filed  a  petition  to  modify  the 
applic4tion  of  30  CFR  75.360(a)(1) 

examination)  to  its  Matewan 
(I.D.  No.  46-08610)  located  in 
liounty.  West  Virginia.  The 
petitioner  proposes  to  use  an  alternative 


method  for  preshift  examinations.  The 
petitioner  proposes  to:  (i)  have  a 
certified  person  examine  the  tunnel 
three  hours  prior  to  the  beginning  of  the 
work  week  (Simday  night)  and  on  an 
eight-hour  interval  during  the  work 
week  at  8:00  a.m..  4:00  p.m.,  and  12:00 
a.m.;  (ii)  have  a  three-man  crew  leave 
and  enter  the  turmel  after  the  initial 
examination  each  week,  as  needed,  on 
their  shift  which  is  12:00  a.m.,  8:00 
a.m.,  and  4:00  p.m.;  (iii)  have  the 
supervisor  conduct  an  on-shift 
examination  in  the  tuiuiel  during  his/ 
her  travels  and  note  any  problems  for 
prompt  correction;  and  (iv)  withdraw 
the  three-man  crew  from  the  tunnel  and 
fireboss  the  tunnel  in  its  entirety  before 
power  is  restored  underground  prior  to 
the  crew  retiuning  underground  if  the 
fire  bossing  schedule  is  interrupted.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Peabody  Coal  Company 

[Docket  No.  M-1999-028-CJ 

Peabody  Coal  Company,  P.O.  Box 
1990,  Henderson.  Kentucky  42419  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(4) 
(weekly  examination)  to  its  Camp  No. 
11  Mine  (I.D.  No.  15-08357)  located  in 
Union  Coimty,  Kentucky.  The  petitioner 
proposes  to  establish  evaluation  points 
to  monitor  its  bleeder  system  due  to 
hazardous  conditions  that  hinder 
continued  travel  to  conduct 
examinations.  The  petitioner  proposes 
to  (i)  conduct  daily  examinations  at 
various  evaluation  points;  (ii)  have  a 
certified  person  check  for  methane  and 
oxygen  concentrations  and  the  volume 
of  air  and  record  the  results  in  a  book 
maintained  on  the  surface  of  the  mine; 
and  (iii)  continuously  monitor  methane 
concentrations  at  Bleeder  Fan  #2,  and 
Bleeder  Fan  #3  using  a  Conspec  Mine 
Monitoring  System  that  would  be 
manned  around  the  clock  and  set  to 
activate  an  alarm  if  methane  levels  are 
greater  than  2.0  percent.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory'  standard. 

8.  Eastern  Associated  Coal  Corporation 

(Docket  No.  M-1999-029-CJ 

Eastern  Associated  Coal  Corporation, 
P.O.  Box  1990,  Henderson,  Kentucky 
42420  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1106-2(c) 
(transportation  of  liquefied  and 
nonliquefied  compressed  gas  cylinders; 
requirements)  to  its  Harris  No.  1  Mine 
(I.D.  No.  46-01271)  located  in  Boone 


Coimty.  West  Virginia.  The  petitioner 
proposes  an  alternative  method  for 
storage  and  transportation  of 
compressed  gas  cylinders.  The 
petitioner  proposes  to:  (i)  House  the 
compressed  cylinders  in  a  specially 
designed  compartment  that  is  part  of  a 
specialized  tool  car  used  by  the  track 
crew;  (ii)  have  each  cylinder  encased  in 
a  metal  housing  lined  with  insulating 
material  equivalent  to  a  Schedule  80 
pipe  and  encapsulated  within  a  metal 
box  made  of  'A-inch  metal;  (iii)  design 
storage  bays  to  lay  15  degrees 
downward  from  the  opening  to  prevent 
the  cylinders  from  falling  out  of  the  bays 
and  install  a  strap  across  the  openings 
to  prevent  the  cylinders  from  being 
dislodged;  and  (iv)  install  fire 
extinguishers  in  the  tool  car.  The 
petitioner  states  that  the  cylinder  bay 
would  be  isolated  from  the  man 
compartment  by  the  material  storage 
compartment  and  tool  box  for  the  outby 
end,  and  workers  would  be  provided 
with  necessary  tools,  supplies,  and  a 
vehicle  readily  at  the  worksite  for 
transporting  injured  miners.  The 
petitioner  asserts  that  application  of  the 
existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

9.  Ziegler  Chemical  and  Mineral 
Corporation 

[Docket  No.  M-1999-003-M] 

Ziegler  Chemical  and  Mineral 
Corporation,  121  West  Main  Street, 
Vernal,  Utah  84078  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
57.19003  (driving  mechanism 
connections)  to  its  Bonanza  Mines  #3, 
#8,  #11,  and  #12;  Cowboy  Mines  #1,  and 
#2  ;  Independent  Mines  #3,  #5,  #6,  and 
#7;  Neal  Mine  #1;  and  Tom  Taylor  Mine 
#3  (I.D.  No.  42-00876)  all  located  in 
Uintah  County,  Utah.  The  petitioner 
requests  that  condition  7  of  its 
previously  granted  petition,  docket 
number  M-81-72-M,  be  amended  to 
allow  a  75  horsepower  electric  motor 
with  a  speed  of  885  RPM  on  the  hoist 
instead  of  50  horsepower  and  a  motor 
speed  of  1130  RPM.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
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and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
11,  1999.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  May  4,  1999 
Carol  J.  Jones, 

Acting  Director,  Office  of  Standards, 
Regulations,  and  Variances. 
[FR  Doc.  99-12028  Filed  5-11-99;  8:45  am] 
BILLING  CODC  4510-43-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-066] 

NASA  Advisory  Committees;  Renewal 
of  NASA's  Advisory  Committee 
Charters 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  Renewal  of  the 
Charters  of  NASA's  Advisory 
Committees. 

SUMMARY:  Pursuant  to  section  14(b)(1)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  and  after  consultation 
with  the  Committee  Management 
Secretariat,  General  Services 
Administration,  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration  has  determined  that  a 
renewal  of  NASA's  nine  advisory 
committees  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  NASA  by  law.  The 
structure  and  duties  of  these  committees 
are  unchanged.  However,  the 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee  has 
been  renamed  to  be  the  Aero-Space 
Technology  Advisory  Committee  and 
some  administrative  language  has  been 
changed  in  each  of  the  charters.  The 
charter  filing  date  is  April  29,  1999  for 
each  of  the  nine  charters. 

NASA's  nine  advisory  committees 
are: 

NASA  Aerospace  Safety  Advisory  Panel 
NASA  Advisory  Council  (NAC) 
NAC  Technology  and 

Commercialization  Advisory 

Committee 
NAC  Minority  Business  Resource 

Advisory  Committee 
NAC  Advisory  Committee  on  the 

International  Space  Station 
NAC  Aero-Space  Technology  Advisory 

Comjnittee 
NAC  Space  Science  Advisory 

Committee 
NAC  Life  and  Microgravity  Sciences 

and  Applications  Advisory 

Committee 


NAC  Earth  System  Science  and 

Applications  Advisory  Committee 
FOR  FURTHER  INFORM ATON  CONTACT:  Ms. 
Kathy  Dakon,  Assistant  Advisory 
Committee  Management  Officer,  Mail 
Code  Z,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202)  358-0732. 

SUPPLEMENTARY  INFORMATION:  NASA 
Advisory  Council  and  its  committees 
information  is  available  on  the  world 
wide  web  at:  http://www.hq.nasa.gov/ 
office/codeq/codeq-l.htm  and  http:// 
www.hq.nasa.gov/office/codez/nac.htm. 

Dated:  May  4,  1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-11895  Filed  5-11-99;  8:45  am] 

BILLING  CODE  7510-01-P 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

Twenty-First  Annual  Meeting  of  the 
Board  of  Directors 

TIME  &  DATE:  2:00  p.m..  Wednesday,  May 

24.  1999. 

PLACE:  Neighborhood  Reinvestment 

Corporation,  1325  G  Street,  NW,  Suite 

800,  Board  Room,  Washington,  DC 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryson,  General  Coiuisel/ 

Secretary  (202)  220-2372. 

AGENDA: 

I.  Call  to  Order 

II.  Approval  of  Minutes:  March  3,  1999, 

Regular  Meeting 

III.  Resolution  of  Appreciation 
rV.  Election  of  Chairman 

V.  Election  of  Vice  Chairman 

VI.  Committee  Appointments: 

a.  Audit  Committee 

b.  Budget  Committee 

c.  Personnel  Committee 

d.  Homeownership  Oversight  Special 
Committee 

Vn.  Election  of  Officers 

VIII.  Board  Appointments: 

a.  Internal  Audit  Director 

b.  Assistant  Secretary/Paralegal 

IX.  Audit  Committee  Report:  May  11, 

1999 

X.  Treasurer's  Report 

XI.  Executive  Director's  Quarterly 

Management  Report 
Xn.  Adjourn 
Jeffrey  T.  Bryson, 
General  Counsel/Secretary. 
[FR  Doc.  99-12166  Filed  5-10-99:  3:42  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

STP  Nuclear  Operating  Company 
(South  Texas  Project  Electric 
Generating  Station,  Units  1  and  2); 
Exemption 

I 

STP  Nuclear  Operating  Company  is 
the  holder  of  Facility  Operating  License 
No.  NPF-76  and  Facility  Operating 
License  No.  NPF— 80,  which  authorizes 
operation  of  the  South  Texas  Project 
(STP),  Units  1  and  2.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

These  facilities  consist  of  two 
pressurized-water  reactors  at  the 
licensee's  site  located  in  Matagorda 
Coimty.  Texas. 

n 

Section  50.60(a)  to  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
Part  50  requires,  in  part,  that  except  as 
provided  in  Section  50.60(b).  all  light- 
water  nuclear  power  reactors,  other  than 
reactor  facilities  for  which  the 
certifications  required  imder  Section 
50.82(a)(1)  have  been  submitted,  must 
meet  the  fracture  toughness 
requirements  for  the  reactor  coolant 
pressure  boundary  set  forth  in 
Appendix  G  of  10  CFR  Part  50.  Section 
50.60(b)  of  10  CFR  Part  50  states  that 
proposed  alternatives  to  the  described 
requirements  of  Appendix  G  of  Part  50 
or  portions  thereof  may  be  used  when 
an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

m 

By  letter  dated  March  18,  1999,  STP 
Nuclear  Operating  Company  requested 
that  the  NRC  exempt  STP,  Units  1  and 
2,  from  the  application  of  specific 
requirements  of  10  CFR  50.60  and 
Appendix  G  to  10  CFR  50.  Specifically, 
S'TP  Nuclear  Operating  Company 
proposes  to  use  American  Society  of 
Mechanical  Engineers  (ASME)  Code 
Case  N-514  to  permit  setting  the 
pressure  setpoint  of  STP's  cold 
overpressure  mitigation  system  (COMS) 
such  that  the  pressure-temperature  (P- 
T)  limits  required  by  Appendix  G  of  10 
CFR  Part  50  could  be  exceeded  by  10 
percent  during  a  low  temperature 
pressure  transient. 

The  Commission  has  established 
requirements  in  10  CFR  Part  50  to 
protect  the  integrity  of  the  reactor 
coolant  system  pressure  boundary.  As  a 
part  of  these,  Appendix  G  of  10  CFR 
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Part  ;  0  requires  that  P-T  limits  be 
estab  ished  for  reactor  pressure  vessels 
during  normal  operation  and  vessel 
hydr(  static  testing.  As  stated  in 
AppeadLx  G,  "The  appropriate 
requi:  ements  on  .  .  .  the  pressure- 
tempi  srature  limits  .  .  .  must  be  met  for 
all  coiditions."  In  order  to  avoid 
apprc  aching  these  P-T  limit  curve?  and 
provi  le  pressure  relief  during  low 
temperature  overpressurization  (LTOP) 
event  i.  pressiu-ized  water  reactor 
licens  ees  have  installed  protection 
systei  is  (COMS/LTOP)  as  part  of  the 
reactc  r  coolant  system  (RCS)  pressure 
boun<  ary.  STP  Nuclear  Operating 
Comp  iny  is  required,  as  part  of  the  STP 
Techiical  Specifications,  to  develop, 
updat  3,  and  submit  reactor  vessel  P-T 
limits  and  COMS  setpoints  for  NRC 
reviev  r  and  approval. 

STT  Nuclear  Operating  Company 
deterr  lined  that  the  exemption  request 
from  the  provisions  of  10  CFR  50.60  and 
Appei  idix  G  was  necessary  since  these 
regulations  require,  as  previously  noted, 
that  r€  actor  vessel  conditions  not  exceed 
the  P-T  limits  established  by  Appendix 
G.  In  referring  to  10  CFR  50.12  on 
specif  c  exemptions,  STP  Nuclear 
Opera  ing  Company  cited  special 
circun  istances  regarding  achievement  of 
the  UE  derlying  purpose  of  the  regulation 
as  its  1  lasis  for  requesting  this  exemption 
[lOCPR50.12(a)(2){ii)]. 

STP  Nuclear  Operating  Company 
noted  in  support  of  the  10  CFR 
50.12(  i)(2)(ii)  criteria  that  the 
under  ying  purpose  of  the  subject 
regula  ion  is  to  establish  limits  to 
protec :  the  reactor  vessel  from  brittle 
failure  during  low  temperature 
operat  on  and  that  the  COMS  provides 
a  physical  means  of  assuring  that 
operat  on  remains  within  these  limits. 
STP  N  Liclear  Operating  Company 
propoi  ed  that  establishing  the  COMS 
pressure  setpoint  in  accordance  with  the 
N-514  provisions,  such  that  the  vessel 
pressure  would  not  exceed  110  percent 
of  the  '-T  limit  allowables,  would  still 
provid  B  an  acceptable  level  of  safety  and 
mitiga  e  the  potential  for  an  inadvertent 
actuati  on  of  the  COMS.  The  use  of  N- 
514  Wis  based  on  the  conservatisms  that 
have  b  Jen  explicitly  incorporated  into 
the  pre  cedure  for  developing  the  P-T 
limit  cirves.  This  procedure,  referenced 
from  A  ppendix  G  to  Section  XI  of  the 
ASME  Code,  includes  the  following 
conser /atisms:  (1)  a  safety  factor  of  2  on 
the  pressure  stresses;  (2)  a  margin  factor 
appliei  I  to  RTndt  using  Regulatory 
Guide  1.99,  Revision  2,  "Radiation 
Embritilement  of  Reactor  Vessel 
Materilils";  (3)  an  assumed  'A  thickness 
flaw  w  ith  a  6:1  aspect  ratio;  and  (4)  a 
limitin  i  material  toughness  based  on 
dynam  ic  and  crack  arrest  data. 


In  addition,  STP  Nuclear  Operating 
Company  stated  that  a  COMS  pressure 
setpoint  must  be  sufficiently  high  to 
prevent  the  inadvertent  actuation  of  the 
COMS  as  a  result  of  normal  operating 
pressure  surges.  STP  Nuclear  Operating 
Company  requests  use  of  Code  Case  N- 
514  to  incorporate  pressure 
instrumentation  uncertainty  in  P-T 
limit  calculations,  while  providing  an 
operating  band  that  permits  system 
makeup  and  pressure  control.  Such  an 
inadvertent  actuation  could  lead  to  the 
unnecessary  release  of  reactor  coolant 
inside  containment  and  could  introduce 
undesirable  thermal  transients  in  the 
RCS. 

The  Commission  has  determined  that 
the  application  of  10  CFR  50.60  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  that  rule  and  that  the  use  of 
Code  Case  N-514  would  meet  the 
underlying  intent  of  the  regulation. 
Based  upon  a  consideration  of  the 
conservatisms,  which  are  explicitly 
defined  in  the  Appendix  G 
methodology,  it  was  concluded  that 
permitting  the  COMS  setpoint  to  be 
established  such  that  the  vessel  pressure 
would  not  exceed  110  percent  of  the 
limit  defined  by  the  P-T  limit  curves 
would  provide  an  adequate  margin  of 
safety  against  brittle  failure  of  the 
reactor  vessel.  This  is  also  consistent 
with  the  determination  that  has  been 
reached  for  other  licensees  imder 
similar  conditions  based  on  the  same 
conditions.  Therefore,  the  exemption 
requested  under  the  special 
circimistances  of  10  CFR  50.12{a)(2)(ii) 
was  found  to  be  acceptable.  The  staff 
also  agrees  that  limiting  the  potential  for 
inadvertent  COMS  actuation  may 
improve  plant  safety. 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12.  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  is  consistent  with  the 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  STP  Nuclear  Operating  Company 
an  exemption  from  the  requirements  of 
10  CFR  50.60  in  order  to  apply  ASME 
Code  Case  N-514  for  determining  STP's 
cold  overpressurization  mitigation 
system  pressure  setpoint. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (64  FR  23689). 

This  exemption  is  effective  upon 
issuance. 


Dated  at  Rockville,  Maryland,  this  4th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-11997  Filed  5-11-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-^U5  and  50-446] 

Texas  Utilities  Electric  Company 
(Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2);  Exemption 

I. 

Texas  Utilities  Electric  Company  (the 
licensee/TU  Electric)  is  the  holder  of 
Facility  Operating  Licenses  No.  NPF-87 
and  No.  NPF-89,  which  authorize 
operation  of  the  Comanche  Peak  Steam 
Electric  Station  (CPSES),  Units  1  and  2. 
The  licenses  provide,  among  other 
things,  that  the  licensee  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

These  facilities  consist  of  two 
pressurized-water  reactors  at  the 
licensee's  site  located  in  Somervell 
County,  Texas. 

TU  Electric  seeks  this  exemption  to 
the  2  percent  above  licensed  power 
level  assumption  to  allow  for 
uncertainties  specified  by  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR), 
Part  50,  Appendix  K,  "ECCS 
[Emergency  Core  Cooling  System] 
Evaluation  Models,"  Section  I.A.,  to 
support  license  amendments  for  modest 
increases  of  up  to  1  percent  in  the 
licensed  power  levels  for  both  units. 
This  will  result  in  an  exemption  from 
the  requirements  of  10  CFR  Part  50, 
Appendix  K  to  allow  ECCS  evaluation 
model  assumptions  to  be  conducted  at 
no  less  than  1.01  times  licensed  power 
level.  The  licensee  seeks  this  exemption 
based  on  its  proposed  use  of  a  new 
feedwater  flow  measurement  system  to 
allow  more  accurate  measurement  of 
thermal  power  (known  as  the  Leading 
Edge  Flowmeter  (LEFM)  System), 
manufactured  by  Caldon,  Inc.  The 
LEFM  is  described  in  Caldon,  Inc., 
Topical  Report  ER-80P,  "Improving 
Thermal  Power  Accuracy  and  Plant 
Safety  While  Increasing  Operating 
Power  Level  Using  the  LEFM  System." 
The  subject  topical  report  was  approved 
subject  to  the  limitations  stated  in  a 
letter  and  Safety  Evaluation  (SE)  dated 
March  8,  1999. 
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Part  50,  Appendix  K,  Section  I.  A. 
states,  in  part,  that  "it  shall  be  assumed 
that  the  reactor  has  been  operating 
continuously  at  a  power  level  at  least 
1.02  times  the  licensed  power  level  (to 
allow  for  such  uncertainties  as 
instrument  error)."  The  Appendix  K 
rule  was  written  to  ensure  that  adequate 
margin  for  ECCS  performance  would  be 
available  if  a  design-basis  loss-of- 
coolant  accident  (LOCA)  ever  occurred 
(39  FR  1002,  January  4,  1974).  The 
margin  was  provided  by  incorporating 
several  conservative  features  into  the 
ECCS  performance  criteria  as  well  as 
maintaining  conservative  requirements 
and  recommendations  for  evaluation 
models. 

The  basis  for  the  requirement  is 
discussed  in  background 
documentation,  such  as  the  Statement  of 
Consideration  for  Appendix  K  (39  FR 
1002,  January  4,  1974).  The  102  percent 
assumption  is  one  of  several  items  listed 
as  conservative  factors  used  to  model 
the  energy  available  from  reactor 
operation.  The  Statement  of 
Consideration  also  associates  the 
preaccident  power  level  assumption 
with  the  modeling  of  the  rate  of  heat 
generation  after  the  LOCA  occurs.  A 
comparison  is  made  between  the 
estimated  uncertainty  associated  with 
the  decay  heat  assumption  (i.e.,  20 
percent  above  the  American  Nuclear 
Society  (ANS)  standard)  and  the 
estimated  effect  on  heat  generation 
resulting  from  the  102  percent  power 
assumption.  This  is  a  natiu-al 
connection  since  the  preaccident  power 
level  directly  affects  the  decay  heat 
generation  rate  after  reactor  shutdown. 

When  it  was  considering  changes  to 
Appendix  K  to  accept  the  use  of  best- 
estimate  evaluations,  the  staff 
understood  that  the  rule  incorporated 
substantial  conservatisms  (see  SECY  83- 
472,  "Emergency  Core  Cooling  System 
Analysis  Methods,"  November  17, 
1983).  These  conservatisms  were 
necessary  when  the  rule  was  written 
because  of  limited  experimental 
evidence.  The  major  analysis  inputs  and 
assumptions  that  contribute  to  the 
conservatism  in  Appendix  K  are 
grouped  together  under  Sections  A 
through  D  of  the  rule:  (A)  Soiut;es  of 
Heat  During  the  LOCA  (the  102  percent 
power  provision  is  one  factor);  (B) 
Swelling  and  Ruptiue  of  the  Cladding 
and  Fuel  Rod  Thermal  Parameters;  (C) 
Blowdown  Phenomena;  and  (D)  Post- 
blowdourn  Phenomena:  Heat  Removal 
by  ECCS.  In  each  of  these  areas,  several 
assumptions  are  typically  used  to  assure 
conservatism  in  the  analysis  results.  For 
instance,  under  sources  of  heat  during 


the  LOCA,  in  addition  to  the  102 
percent  requirement,  decay  heat  is 
modeled  on  the  basis  of  an  ANS 
standcU-d  with  an  added  20  percent 
penalty,  and  the  power  distribution 
shape  and  peaking  factors  expected 
during  the  operating  cycle  are  chosen  to 
yield  the  most  conservative  results.  As 
discussed  in  SECY-83-472, 
experimental  programs  provided  ample 
data,  which  shed  light  on  the 
considerable  margin  provided  by 
Appendix  K,  giving  the  staff  confidence 
to  consider  alternative  ECCS  evaluation 
models. 

m 

Section  50.12(a),  states  that .  .  . 

The  Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — 

(1)  Authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and  safety, 
and  are  consistent  with  the  common  defense 
and  security. 

(2)  The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present.  .  .  . 

Section  50.12(a)(2),  states  that  special 
circumstances  are  present  whenever  .  .  . 

(ii)  Application  of  the  regulation  in  the 
particular  circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying  purpose 
of  the  rule;  or 

(iv)  The  exemption  would  result  in  benefit 
to  the  public  health  and  safety  that 
compensates  for  any  decrease  in  safety  that 
may  result  from  the  grant  of  the  exemption; 
or 

(vi)  There  is  present  any  other  material 
circumstance  not  considered  when  the 
regulation  was  adopted  for  which  it  would  be 
in  the  public  interest  to  grant  an 
exemption. .  .  . 

IV 

The  staff  has  reviewed  the  applicable 
regulations  and  the  regulatory  history 
for  Appendix  K  as  well  as  for  Section 
50.46,  and  finds  that  those  regulatory 
docimients  do  not  prohibit  the 
licensee's  proposal  to  use  Caldon  Inc.'s, 
Leading  Edge  Flowmeter  System 
(Caldon  LEFM  System)  instrument. 
Accordingly,  the  exemption  is 
authorized  by  law,  as  required  by  10 
CFR  50.12(a)(1). 

The  staff  used  Regulatory  Guide  1.174 
and  Standard  Review  Plan  Chapter  19  to 
review  the  application  for  the 
exemption.  Specifically,  the  staff 
reviewed  the  application  considering 
the  defense-in-depth  philosophy,  the 
maintenance  of  sufficient  safety  margin, 
and  the  fact  that  the  increase  in  risk  was 
small  and  consistent  with  the 
Commission  safety  goals.  A  slightly 
higher  power  level  will  result  in  a  small 
increase  in  decay  heat  load  that  could 


affect  required  response  time  of  the 
ECCS  and  the  available  operator 
response  time  following  fransients  and 
accidents.  Results  of  core  and 
containment  consequence  analyses  frcn 
higher  power  levels  could  also  be 
affected.  However,  NUREG-1230, 
"Compendium  of  ECCS  Research  for 
Realistic  LOCA  Analysis,"  considered 
the  risk  impact  of  changes  associated 
with  the  revised  ECCS  rules,  including 
power  increase,  and  considered  a  power 
increase  of  5  percent  or  less  to  have 
little  risk  significance.  The  staff 
concludes  that  this  increase  of  1  percent 
is  bounded  by  the  NUREG-1230 
considerations. 

In  the  safety  evaluation  for  the  Caldon 
topical  report  ER-80P  dated  March  8. 
1999,  the  staff  accepted  statistical 
treatment  of  uncertainties  attributed  to 
the  LEFM  and  venturi-based  flow 
measurement  instrvunents  and  the 
uncertainty  values  associated  with  these 
two  types  of  flow  measurement 
instruments  at  CPSES.  The  use  of  the 
Caldon  LEFM  System  and  quantification 
of  power  measurement  uncertainty  do 
not  raise  inconsistencies  with  the 
Commission's  safety  goals.  Further,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12,  the  requested 
exemption  is  authorized  by  law,  will  not 
result  in  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest. 

The  Conunission  also  finds  that 
special  circumstances  exist.  By  seeking 
to  apply  a  smaller  margin  for  power 
measurement  uncertainty,  the 
exemption  does  not  violate  the 
underlying  purpose  of  Appendix  K.  The 
application  of  1.02  times  the  licensed 
thermal  power  is  not  necessary  to 
achieve  the  underlying  piupose  of 
Appendix  K.  Indeed,  by  quantifying  a 
contributor  to  the  uncertainty  where  the 
uncertainty  was  not  specifically  known, 
the  exemption  may  better  serve  the 
underlying  purpose  of  the  requirement. 
The  use  of  the  Caldon  LEFM  System 
and  the  quantification  of  power 
measurement  imcertainty  appear  to  offer 
safety  benefits. 

By  requesting  this  exemption,  the 
licensee  has  undertaken  to  quantify  a 
contributor  to  the  uncertainty  in  power 
measurement.  Although  there  is  a  small 
safety  impact  expected  from  the 
associated  power  increase,  it  is  not 
considered  significant.  The  use  of  the 
LEFM  system  and  the  quantification  of 
power  measurement  uncertainty  appear 
to  offer  safety  benefits. 

The  Caldon  LEFM  System  and  the 
quantification  of  power  measurement 
uncertainty  associated  with  use  of  the 
Caldon  LEFM  System  constitute 
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mate]  ial  circumstances  that  did  not 
exist  when  the  rule  was  written.  The 
curre  [it  Appendix  K  rule  presumes  that 
the  2  percent  margin  accounts  for 
uncei  tainties  associated  with 
measi  irement  of  thermal  power. 
Conti  ibutors  to  the  uncertainty  were  not 
ident  fied  at  the  time  the  rule  was 
writt*  n  and  the  magnitude  of  the 
uncei  tainty  was  not  demonstrated  by 
exper  iment  or  analysis.  The  rule  does 
not  require  quantification  of  actual 
uncertainties,  nor  does  the  regulatory 
histoi  y  reflect  any  detailed  technical 
basis  or  the  choice  of  a  2  percent 
margin.  Therefore,  the  Commission  has 
deteri  lined  that  special  circumstances 
as  defined  in  10  CFR  50.12(a)(2)(ii),  (iv), 
and  {\  i)  are  present. 

The  Commission  hereby  grants  the 
licens  Be  an  exemption  from  the 
requiiements  of  10  CFR  Part  50, 
Appei  idix  K  to  allow  ECCS  evaluation 
mode  assumptions  to  be  conducted  at 
no  les5  than  1.01  times  licensed  power 
level  1  vhen  the  quantification  of  power 
measi  rement  uncertainty  can  be 
justifi  3d  by  the  use  of  the  Caldon  LEFM 
Systei  a  instrumentation.  The  granting  of 
this  ej  emption  does  not,  however, 
provi(  e  authority  to  increase  the 
licens  jd  power  of  CPSES,  Units  1  and 
2.  A  s(  iparate  license  amendment  to 
increa  se  licensed  power  level,  for  each 
licensed  imit,  will  be  required  to  be 
submi  tted  and  approved  before  such 
authoi  ity  may  be  provided  for  that  unit. 

Pur!  uant  to  10  CFR  51.32,  die 
Conur  ission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
himiai  I  environment  (64  FR  This 
exemp  tion  is  effective  upon  issuance. 

Date(  I  at  Rockville,  Maryland,  this  6th  day 
of  May  1999. 

For  t  le  Nuclear  Regulatory  Commission. 


John  A  Zwolinskj, 

Directo  ;  Division  of  Licensing  Project 
Managi  ment.  Office  of  Nuclear  Reactor 
Regulai  ion. 

[FR  Doi  .  99-11996  Filed  5-11-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Company,  et  al. 
Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-87 
and  NPF-89  issued  to  Texas  Utilities 
Electric  Company,  et  al.  (the  licensee), 
for  operation  of  the  Comanche  Peak 
Steam  Electric  Station  (CPSES),  Units  1 
and  2,  respectively.  The  CPSES  facility 
is  located  at  the  licensee's  site  in 
Somervell  County,  Texas. 

The  proposed  amendments  would 
revise  the  Technical  Specifications  for 
fuel  storage  to  increase  the  spent  fuel 
storage  capacity,  to  add  fuel  pool  boron 
concentration,  and  to  revise  the  storage 
configurations  in  the  spent  fuel  pool. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fi-om 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated? 

This  proposed  license  amendment 
includes  changes  which  are  (1)  editorial  and 
(2)  provide  the  criteria  for  acceptable  fuel 
storage  in  high  density  racks.  The  editorial 
changes  are  purely  administrative  changes 
and  have  no  impact  on  the  probability  or 
consequences  of  an  accident.  The  revised 
criteria  for  acceptable  fuel  storage  in  the  high 
density  racks  are  discussed  below. 

The  high  density  racks  differ  from  the  low 
density  racks  in  that  the  center  to  center 


storage  cell  spacing  is  decreased  fi-om  a 
nominal  16  inches  to  a  nominal  9  inches  and 
the  high  density  racks  are  free  standing 
whereas  the  low  density  racks  are  bolted  to 
the  pool.  Administrative  controls  are  used  to 
maintain  the  specified  storage  patterns  and  to 
assure  storage  of  a  fuel  assembly  in  a  proper 
location  based  on  initial  U-235  enrichment, 
bumup,  and  decay  time.  The  increased 
storage  capacity  results  in  added  weight  in 
the  pools  and  additional  heat  loads. 

There  is  no  significant  increase  in  the 
probability  of  an  accident  concerning  the 
potential  insertion  of  a  fuel  assembly  in  an 
incorrect  location  in  the  high  density  racks. 
TU  [Texas  Utilities]  Electric  has  used 
administrative  controls  to  move  fuel 
assemblies  from  location  to  location  since  the 
initial  receipt  of  fuel  on  site.  Fuel  assembly 
placement  will  continue  to  be  controlled 
pursuant  to  approved  fuel  handling 
procedures  and  will  be  in  accordance  with 
the  Technical  Specification  spent  fuel  rack 
storage  configuration  limitations. 

There  is  no  increase  in  the  probability  of 
the  loss  of  normal  cooling  to  the  fuel  storage 
pool  water  due  to  the  presence  of  soluble 
boron  in  the  pool  water  for  subcriticality 
control  because  a  concentration  of  soluble 
boron  similar  to  that  proposed  has  always 
been  maintained  in  the  fuel  storage  pool 
water.  The  amount  of  soluble  boron  required 
to  offset  the  reactivity  increase  associated 
with  water  temperature  outside  the  normal 
range  was  established  for  the  proposed 
storage  configurations. 

The  consequences  of  all  of  these  changes 
have  been  assessed  and  the  current 
acceptance  criteria  in  the  licensing  basis  of 
CPSES  will  continue  to  be  met.  The  nuclear 
criticality,  thermal-hydraulic,  mechanical, 
material  and  structural  designs  will 
accommodate  these  changes.  Potentially 
affected  analyses,  including  a  dropped  spent 
fuel  assembly,  a  loss  of  spent  fuel  pool 
cooling,  a  seismic  event,  and  a  fuel  assembly 
placed  in  a  location  other  than  a  prescribed 
location,  continue  to  satisfy  the  CPSES 
licensing  basis  acceptance  criteria.  The 
analysis  methods  used  by  TU  Electric  are 
consistent  with  methods  used  by  TU  Electric 
in  the  past  or  methods  used  elsewhere  in  the 
industry  and  accepted  by  the  NRC. 
Based  on  the  acceptability  of  the 
methodology  used  and  compliance  with  the 
current  CPSES  licensing  basis,  TU  Electric 
concludes  that  the  full  use  of  the  high 
density  racks  and  the  increase  in  storage 
capacity  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  editorial  changes  to  the  Technical 
Specifications  have  no  impact  on  plant 
hardware  or  operations  and  therefore  cannot 
create  a  new  or  different  kind  of  an  accident. 

The  potential  for  criticality  in  the  fuel 
storage  pool  is  not  a  new  or  different  type  of 
accident.  The  potential  criticality  accidents 
have  been  reanalyzed  in  the  criticality 
analysis  (Enclosure  1  [to  the  application])  to 
demonstrate  that  the  pool  remains 
subcritical. 
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Soluble  boron  has  been  maintained  in  the 
fuel  storage  pool  water  since  its  initial 
operation.  The  possibility  of  a  fuel  storage 
pool  dilution  is  not  affected  by  the  proposed 
change  to  the  Technical  specifications. 
Therefore,  the  implementation  of  Technical 
Specification  controls  for  the  soluble  boron 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accidental  pool  dilution. 

With  credit  for  soluble  boron  now  a  major 
factor  in  controlling  subcriticality,  an 
evaluation  of  fuel  storage  pool  dilution 
events  was  completed.  The  results  of  the 
evaluation  concluded  that  an  event  which 
would  result  in  a  reduction  of  the  criticality 
margin  below  the  5%  margin  recommended 
by  the  NRC  is  not  credible.  In  addition,  the 
no  soluble  boron  95/95  criticality  analysis 
assures  that  a  boron  concentration  of  0  ppm 
will  not  result  in  criticality. 

The  proposed  changes  which  ensure  the 
maintenance  of  the  fuel  storage  pool  boron 
concentration  and  storage  configuration,  do 
not  represent  new  concepts.  The  actual  boron 
concentration  in  the  fuel  storage  pool  is 
currently  maintained  at  2400  ppm  for  SFP 
[spent  fuel  poolll  and  SFP2  for  refueling 
purposes.  The  criticality  analysis  (Enclosure 
2  [to  the  application])  determined  that  a 
boron  concentration  of  750  ppm  (non- 
accident)  and  1800  ppm  (accident)  results  in 
a  efr  [less  than  or  equal  to)  0.95. 

There  is  no  significant  change  in  plant 
configuration,  equipment  design,  or  usage  of 
plant  equipment.  The  safety  analysis  for 
boron  dilution  has  been  performed;  however, 
the  criticality  analyses  assure  that  the  pool 
will  remain  subcritical  with  no  credit  for 
soluble  boron.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  editorial  changes  to  the 
Technical  Specifications  have  no  impact  on 
any  acceptance  criteria,  plant  operations  or 
the  actual  failure  of  any  systems,  components 
or  structure;  therefore  these  administrative 
changes  have  no  impact  on  the  margin  of 
safety. 

The  NRC  guidance  [Reference  4  [in  the 
application]]  has  established  that  an 
evaluation  of  margin  of  safety  should  address 
the  following  areas:  (1)  Nuclear  criticality 
considerations,  (2)  Thermal-Hydraulic 
considerations,  (3)  Mechanical,  material  and 
structural  consideration. 

Proposed  Technical  Specifications  3.7.16, 
3.7.17,  and  4.3.1.1  and  the  associated  fuel 
storage  pool  boron  concentration  and  storage 
requirements  will  provide  adequate  margin 
to  assure  that  the  fuel  storage  array  will 
always  remain  subcritical  by  the  5%  margin 
recommended  by  the  NRC.  Those  limits  are 
based  on  the  criticality  analysis  (Enclosure  2 
[to  the  application])  performed  in  accordance 
with  the  storage  rack  criticality  analysis 
methodology  described  in  Reference  8  [in  the 
application]. 

While  the  criticality  analysis  utilized  credit 
for  soluble  boron,  the  storage  configurations 
have  been  defined  using  keff  calculations  to 
ensure  that  the  spent  fuel  rack  k^rr  will  be  less 
than  1.0  with  no  soluble  boron. 

Soluble  boron  credit  is  used  to  offset  off- 
normal  conditions  (such  as  a  misplaced 


assembly)  and  to  provide  subcritical  margin 
such  that  the  fuel  storage  pool  k^fr  is 
maintained  less  than  or  equal  to  0.95. 

The  loss  of  substantial  amount  of  soluble 
boron  from  the  spent  fuel  pools  which  could 
lead  to  exceeding  a  k^fr  of  0.95  has  been 
evaluated  and  shown  not  to  be  credible. 
These  evaluations  show  that  the  dilution  of 
the  spent  fuel  [pool's]  boron  concentration 
fi-om  1800  ppm  to  750  ppm  is  not  credible 
and  that  the  spent  fuel  rack  k,n  will  remain 
less  than  1.0  when  flooded  with  unborated 
water. 

The  thermal-hydraulic  evaluation 
demonstrates  that  the  temperature  margin  of 
safety  will  be  maintained.  Evaluation  of  the 
spent  fuel  pool  cooling  system  for  the 
increased  heat  loads  shows  that  the  spent 
fuel  cooling  system  will  maintain  the 
abnormal  maximum  temperature  of  the  spent 
fuel  pool  water  within  the  limits  of  the 
existing  licensing  basis  (i.e.,  below  212°  F). 
Additionally,  it  shows  that  the  normal 
maximum  temperature  will  be  within  the 
existing  design  basis  temperatures  for  the 
high  density  racks,  liner,  structure,  and 
cooling  system  and  will  not  have  any 
significant  impact  on  the  spent  fuel  pool 
demineralizers.  Thus,  the  existing  licensing 
basis  remains  valid,  and  there  is  no 
significant  reduction  in  the  margin  of  safety 
for  the  thermal-hydraulic  design  or  spent  fuel 
cooling. 

The  main  safety  function  of  the  spent  fuel 
pool  and  the  high  density  racks  is  to 
maintain  the  spent  fuel  assemblies  in  a  safe 
configuration  through  normal  and  abnormal 
operating  conditions.  The  design  basis  floor 
responses  of  the  Fuel  Building  were 
confirmed  to  be  adequate  and  conservative 
and  the  floor  loading  will  not  exceed  the 
capacity  of  the  Fuel  Building.  The  structural 
considerations  of  the  high  density  racks 
maintain  margin  of  safety  against  tilting  and 
deflection  or  movement,  such  that  the  high 
density  racks  do  not  impact  each  other  or  the 
pool  walls,  damage  spent  fuel  assemblies,  or 
cause  criticality  concerns.  Thus,  the  margin 
of  safety  with  respect  to  mechanical,  material 
or  structural  considerations  is  not 
significantly  reduced  by  the  full  use  of  the 
high  density  racks. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 


result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infi-equently. 
Written  comments  may  be  submitted 
.    by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room,  the  Gelman  ffbilding, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  Jime  11, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  wrritten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  702 
College,  P.O.  Box  19497,  Arlington, 
Texas.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
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Secretary  or  the  designated  Atomic 
Safety  an  d  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  req  lired  by  10  CFR  2.714.  a 
petition  or  leave  to  intervene  shall  set 
forth  wit  1  particularity  the  interest  of 
the  petiti  oner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  0  the  proceeding.  The  petition 
should  s  )ecifically  explain  the  reasons 
why  inte  -vention  should  be  permitted 
with  pari  icular  reference  to  the 
followin;   factors:  (1)  The  natxire  of  the 
petitione  r's  right  under  the  Act  to  be 
made  paity  to  the  proceeding;  (2)  the 
nature  ai  d  extent  of  the  petitioner's 
property  financial,  or  other  interest  in 
the  proc(  eding;  and  (3)  the  possible 
effect  of  my  order  which  may  be 
entered  i  n  the  proceeding  on  the 
petitione  r's  interest.  The  petition  should 
also  ider  tify  the  specific  aspect(s)  of  the 
subject  n  latter  of  the  proceeding  as  to 
which  p«  titioner  wishes  to  intervene. 
Any  per?  on  who  has  filed  a  petition  for 
leave  to  i  ntervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  vithout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearii  ig  conference  scheduled  in  the 
proceedi  ig,  but  such  an  amended 
petition  nust  satisfy  the  specificity 
requirem  ents  described  above. 

Not  lal  er  than  15  days  prior  to  the  first 
prehearii  ig  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentii  )ns  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  coi  isist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controve  rted.  In  addition,  the  petitioner 
shall  pre  vide  a  brief  explanation  of  the 
bases  of  he  contention  and  a  concise 
statemer  t  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  v  rhich  the  petitioner  intends  to 
rely  in  p  roving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  eferences  to  those  specific 
sources  ;  ind  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fac  ts  or  expert  opinion.  Petitioner 
must  pn  ivide  sufficient  information  to 
show  thi  it  a  genuine  dispute  exists  with 
the  appl  cant  on  a  material  issue  of  law 
or  fact.  ( iontentions  shall  be  limited  to 
matters  vithin  the  scope  of  the 
amendn  ent  under  consideration.  The 
contentian  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supple  ment  which  satisfies  these 
requirer  lents  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
particip  Lte  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclecir  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  and  to 
George  L.  Edgar,  Esq.,  Morgan.  Lewis 
and  Bockius.  1800  M  Street.  NW.. 
Washington.  DC  20036.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  license  amendments 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA.  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 


The  hybrid  procedures  in  section  1 34 
provide  for  oral  argiunent  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Corrunission's  rules,  and  the 
designation,  following  argiiment,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law.  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2,  Subpart  K, 
"Hybrid  Heciring  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  FR  41662 
dated  October  15.  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  imder 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
imtimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  Part  2,  Subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  February  11, 1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  University  of  Texas  at  Arlington 
Library,  Goverimient  Publications/ 
Maps.  702  College,  P.O.  Box  19497. 
Arlington,  Texas. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  May  1999. 
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For  the  Nuclear  Regulatory  Commission. 
David  H.  Jaffe, 

Senior  Project  Manager,  Section  1.  Project 
Directorate  IV  &  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  99-11998  Filed  5-11-99;  8:45  am) 

BILLING  CODE  7590-01 -P 


OFRCE  OF  THE  TRADE 
REPRESENTATIVE 

Notification  of  Locations  and  Times  for 
Public  Hearings 

agency:  Office  of  the  United  States 
Trade  Representative  (USTR). 
ACTION:  Trade  Policy  Staff  Committee 
(TPSC)  notification  of  locations  and 
times  for  public  hearings. 


SUMMARY:  A  notice  was  published  in  the 
Federal  Register  on  April  14,  1999  (Vol. 
64,  No.  71,  page  18469)  announcing 
TPSC  public  hearings  to  be  held  in 
Washington,  DC;  Chicago,  IL;  Atlanta, 
GA;  Los  Angeles,  CA;  and  Dallas,  TX. 
That  notice  invited  oral  testimony  and/ 
or  written  comments  of  interested 
parties  to  assist  the  Administration  in 
its  efforts  to  develop  proposals  and 
positions  concerning  the  agenda  of  the 
third  Ministerial  Conference  of  the 
World  Trade  Organization  (WTO).  This 
notice  announces  the  specific  times  and 
locations  for  the  hearings  in  each  city. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments  and/or  public  hearings 
contact  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
Office  of  the  United  States  Trade 
Representative  at  (202)  395-3475.  All 
other  questions  concerning  the  WTO 
negotiations  should  be  addressed  to  the 
agency's  Office  of  WTO  and  Multilateral 
Affairs  at  (202)  395-6843. 
SUPPLEMENTARY  INFORMATION:  All 
hearings  will  begin  at  9:30  a.m. 
Following  receipt  of  requests  to  testify, 
witnesses  will  be  notified  directly  of 
their  scheduled  date  and  time  to  appear. 
The  exact  locations  of  the  hearings  are 
as  follows: 

Washington,  May  19-20  (and  21,  if 
necessary):  White  House  Conference 
Center,  Truman  Room,  726  Jackson 
Place,  NW,  Washington,  DC  20502 
Chicago,  June  7  (and  8,  if  necessary): 
James  R.  Thompson  Center,  Room  9- 
040,  100  West  Randolph  Street, 
Chicago,  IL  60601 
AUanta,  Jime  10  (and  11,  if  necessary): 
Richard  B.  Russell  Federal  Building, 
Main  Auditorium,  75  Spring  Street, 
Southwest,  AUanta,  GA  30303 
Los  Angeles,  June  21  (and  22,  if 
necessary):  Central  Library,  Los 


Angeles  Public  Library,  Mark  Taper 
Auditorium,  630  West  Fifth  Street, 
Los  Angeles,  California  90071 
Dallas,  June  24  (and  25,  if  necessary): 
Federal  Reserve  Bank  of  Dallas 
Auditorium,  2200  North  Pearl  Street, 
Dallas,  Texas  75210 

All  deadlines  remain  the  same  as 
stated  in  the  previous  notice. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  99-11931  Filed  5-11-99;  8:45  am] 
BILUNG  CODE  3901-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Annual  Report  on  Discrimination  in 
Foreign  Government  Procurement 
Pursuant  to  Executive  Order  13116 
("Title  VII") 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Trade  Representative 
("USTR")  has  submitted  the  annual 
report  on  discrimination  in  foreign 
government  procurement,  published 
herein,  to  the  Committees  on  Finance 
and  on  Governmental  Affairs  of  the 
United  States  Senate  and  the 
Committees  on  Ways  and  Means  and  on 
Government  Reform  and  Oversight  of 
the  United  States  House  of 
Representatives,  pursuant  to  the 
reinstituted  procedures  of  Title  VII  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  ("Title 
VII"),  as  amended,  as  set  forth  in 
Executive  Order  No.  13116  of  March  31. 
1999. 

DATES:  The  report  was  submitted  on 
April  30,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Kho,  Assistant  General 
Counsel,  Office  of  the  US  Trade 
Representative,  600  17th  Street,  NW, 
Washington,  DC  20508,  202-395-3581. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  USTR  report  is  as  follows: 

Office  of  the  United  States  Trade 
RepresentatiTe,  Washington,  DC 

April  30,  1999 

Annaal  Report  on  Discrimination  in 
Foreign  Government  Procurement 

/.  Legal  Authority 

On  March  31, 1999,  the  President 
signed  Executive  Order  13116,  which 
largely  reinstitutes  the  provisions  of 
Title  Vn  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  ("Tide 
VII"),  as  amended.  Under  the  Executive 


Order,  the  United  States  Trade 
Representative  ("USTR")  is  required  to 
submit  to  die  Congress  by  April  30  of 
each  year  a  report  identifying  foreign 
countries: 

(1)  That  have  failed  to  comply  with 
their  obligations  under  the  WTO 
Agreement  on  Government  Procurement 
("GPA"),  Chapter  10  of  die  North 
American  Free  Trade  Agreement,  or 
other  agreements  relating  to  government 
procurement  to  which  that  country  and 
the  United  States  are  parties;  or 

(2)  That  maintain,  in  government 

-    procurement,  a  significant  pattern  or 
practice  of  discrimination  against  U.S. 
products  or  services  which  results  in 
identifiable  harm  to  U.S.  businesses, 
when  those  countries'  products  or 
services  are  acquired  in  significant 
amounts  by  the  U.S.  Government. 

Within  90  days  of  die  submission  of 
the  report,  USTR  must  initiate  under 
section  301  of  the  Trade  Act  of  1974,  as 
amended,  an  investigation  with  respect 
to  any  country  identified  in  the  report, 
unless  USTR  determines  that  a 
satisfactory  resolution  of  the  matter  has 
been  achieved.  If  the  matter  is  not 
resolved  during  that  period  and  USTR 
determines  Uiat  the  rights  of  the  United 
States  under  an  international 
procurement  agreement  are  being 
violated,  or  that  any  discriminatory 
procurement  practices  exist,  the 
Executive  Order  requires  USTR,  inter 
alia,  to  initiate  formal  dispute 
settlement  proceedings  under  the 
international  agreement  in  question  or 
revoke  any  waivers  for  purchasing 
requirements  granted  to  the 
discriminating  foreign  country. 

Title  VII  has  been  a  useful  and 
effective  tool  in  challenging  foreign 
governments'  procurement  barriers.  The 
reinstitution  of  Tide  VII  procedures 
through  Executive  Order  13116  sends  a 
strong  signal  that  the  President  is 
committed  to  protecting  U.S.  interests  in 
international  procurement  markets. 

//.  Identification  of  Foreign  Countries 
and  their  Discriminatory  Procurement 
Practices 

From  1991  to  1996,  USTR  conducted 
six  aimual  reviews  under  Tide  VII. 
During  that  time,  six  identifications 
were  formally  made,  while  numerous 
potentially  discriminatory  government 
procurement  practices  were  noted. 
USTR  achieved  satisfactory  resolution 
with  respect  to  eight  discriminatory  or 
potentially  discriminatory  practices, 
including  a  GATT  dispute  setdement 
proceeding,  with  regard  to  the 
procurement  of  an  electronic  toll  booth 
collection  system  in  Norway,  in  which 
the  panel  foimd  in  favor  of  the  United 
States. 
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Two  ol  her  Title  VII  determinations 
remain  o  itstanding:  In  1992,  USTR 
identifie(  the  European  Union  ("EU") 
as  engagi  ng  in  discriminatory 
procurement  practices  of  government- 
owned  te  lecommunications  in  certain 
member  itates;  the  United  States 
imposed  sanctions  in  1993,  which  are 
still  in  place  today.  Also,  in  1996.  USTR 
identifiei  I  Germany  for  discriminating 
in  the  he  ivy  electrical  equipment  sector 
and  for  il  s  failure  to  adequately 
implement  its  obligations  under  the 
1993  U.S.-EU  Memorandum  of 
Understa  oding  on  Government 
Procurer  lent.  As  a  result.  Germany 
agreed  to  seek  legislative  changes  to  end 
its  discri  ninatory  practices  and  the 
United  S  ates  agreed  to  temporarily 
suspend  panctions  (see  below  for  an 
update) 

After  donsulting  with  other  executive 
agencies  and  U.S.  businesses,  USTR  has 
determir  ed  not  to  identify  any  countries 
under  Ti  le  VII,  because  the  practices  of 
concern  ire  either  being  addressed 
under  another  trade  dispute  mechanism, 
do  not  w  Bet  the  criteria  for 
identifici  ition,  or  are  currently  imder 
scrutiny  is  a  result  of  previous 
identificitions.  The  Administration  will 


continue 
practices 
next  yeai 


to  carefully  monitor  these 
in  making  its  determinations 
,  and  the  United  States  will 
move  for  ward  with  WTO  dispute 
settleme;  it  proceedings  to  challenge 
Korea's  { ovemment  procurement 
practice;  in  the  construction  of  the 
Inchon  I:  itemational  Airport. 

A.  Korea 
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to  the  GPA.  the 
market  for  the  Republic  of 
(RpK)  was  estimated  at 

$3.8  billion  in  1998.  Of 
$1.3  billion  was  subject  to 
tendering  procedures  in 
with  GPA  rules.  In  addition 
of  goods  and  services,  it  is 
that  Korea  awarded 

contracts  valued  at  $6.1 
1998. 

y.  Korea  is  constructing  the 
International  Airport  ("IIA"). 
$6  billion,  IIA  is  one  of  the 
ic  works  projects  in  Asia, 
argest  underway  in  Korea, 
the  airport  is  about  half 
,  procurements  over  the  next 
years  will  be  worth  billions  of 
ncluding  those  for  (1) 
ogical  radar,  (2)  Satellite 

System  (CNS/ATM),  (3) 
acilities  for  parking,  (4)  a  cargo 
em,  and  (5)  a  passenger  x-ray 
t  is  important  that  U.S.  firms 
access  to  these  contracts, 
negotiations  for  Korea's 
to  the  GPA  in  1991-92,  the 


jt, 


publi 


United  States  obtained  Korea's 
commitment  that  the  entities 
responsible  for  airport  construction 
would  be  subject  to  GPA  disciplines. 
However,  soon  after  negotiations  were 
concluded,  Korea  created  another 
entity — the  Korea  Airport  Construction 
Authority  ("KOACA")— to  manage 
procurement  for  IIA  construction.  In 
February  of  1999,  the  Korean 
Government  made  another  change  to  its 
airport  procuring  authority  by  changing 
KOACA  into  the  Inchon  International 
Airport  Corporation  (II AC).  Korea  now 
asserts  that,  because  KOACA  and/or 
IIAC  are  not  expressly  listed  as  a 
covered  entity  in  its  GPA  schedule  of 
concessions,  procurement  for  the  HA  is 
not  covered  by  the  GPA. 

In  seeking  to  participate  in  the  IIA 
project,  U.S.  suppliers  have  repeatedly 
faced  discriminatory  tendering  practices 
that  hamper  their  ability  to  compete 
effectively  for  related  procurement 
contracts.  These  Korean  Government 
practices  include  the  following: 

•  Requiring  that  a  firm  hold  four 
Korean  licenses,  including  a 
manufacturing  license,  in  order  to  be 
eligible  to  bid  as  a  prime  contractor, 
thereby  precluding  foreign  firms  that  do 
not  have  a  license  to  manufacture  in 
Korea  from  bidding  as  a  prime 
contractor; 

•  Requiring  that  foreign  firms 
participate  in  a  bid  only  as  consortium 
members  or  subcontractors  to  local 
firms  acting  as  the  prime  contractors; 
and 

•  Failing  to  provide  effective 
procedures  to  enable  suppliers  to 
challenge  alleged  breaches  of  the  GPA 
arising  in  the  context  of  individual 
procurements. 

U.S.  Government  officials  sought  to 
resolve  these  matters  through 
representations  to  the  Korean 
Government  in  bilateral  and  multilateral 
fora.  Because  Korea  did  not  confirm  that 
procurement  for  airport  construction  is 
subject  to  the  GPA,  on  February  16, 
1999,  the  United  States  requested 
consultations  with  Korea  under  WTO 
dispute  settlement  procedures. 
Consultations  were  held  on  March  17, 
1999.  The  U.S.  Government  will  take 
further  steps  necessary  to  resolve  this 
matter. 

B.  Japan 

The  United  States  and  Japan  have 
concluded  bilateral  Government 
Procurement  Agreements  covering  six 
key  sectors:  telecommunications, 
computers,  construction, 
supercomputers,  medical  technology, 
and  satellites.  While  Japan's 
implementation  of  some  of  these 
agreements,  such  as  the  Medical 


Technology  Agreement,  has  led  to 
significant  improvement  in  market 
access  for  U.S.  firms,  results  to  date 
under  other  agreements,  such  as  the 
Computer,  Construction, 
Telecommunications,  and 
Supercomputer  Agreements,  have  been 
highly  disappointing.  The 
Administration  remains  seriously 
concerned  that  the  objectives  of  these 
agreements,  which  focus  on  the 
improvement  of  foreign  firms'  access  to 
and  expansion  of  sales  in  the  Japanese 
public  procurement  market,  are  not 
being  met.  Further,  in  light  of  the 
Japanese  Government's  increased  fiscal 
spending  in  public  works  and  "21st 
century  technologies,"  we  believe  that 
U.S.  firms  should  have  a  fair 
opportunity  to  compete  for  these 
procurements  in  line  with  the 
obligations  contained  in  our  bilateral 
agreements.  The  United  States  has  made 
clear  our  concerns  to  the  Japanese 
Government  with  respect  to  those  areas 
where  we  believe  Japanese 
implementation  could  be  improved.  In 
addition,  the  U.S.  Government  has 
offered  new  proposals  for  generating 
progress  in  several  areas,  while 
proposing  various  ways  in  which  the 
agreements  can  be  made  more  effective. 
Our  success  to  date  in  pursuing  this 
agenda,  however,  has  been  limited,  and 
further  action  is  necessary  in  order  to 
ensure  that  foreign  firms  have  fair,  open, 
and  transparent  access  to  Japanese 
markets.  Particularly  problematic  are 
Japanese  Government  procurement 
practices  related  to  computer  goods  and 
services  and  public  works  projects. 

Japan — Market  Access  for  Computer 
Products  and  Services:  U.S.  computer 
makers,  global  leaders  in  technology 
and  performance,  have  long  had  a 
disproportionately  low  share  of  the 
Japanese  public  sector  market  as 
compared  with  their  strong  showing  in 
the  Japanese  private  sector.  To  address 
this  fact,  the  United  States  and  Japan 
concluded  a  bilateral  agreement  on 
government  procurement  of  computers 
(covering  computer  hardware,  software, 
and  services)  in  1992.  Under  this 
agreement,  the  Japanese  Government 
agreed  to  institute  changes  to  its 
procurement  system  based  on  the 
principles  of  non-discrimination, 
transparency,  and  fair  and  open 
competition,  with  the  aim  of  expanding 
government  purchases  of  foreign 
computer  products  and  services. 
However,  there  is  still  much  to  be  done 
in  this  sector  to  increase  transparency, 
openness,  and  fairness.  In  addition, 
while  there  has  been  some  sporadic 
increases  in  Japanese  public 
procurement  of  foreign  computer 


products  and  services,  the  overall  aim  of 
the  agreement  has  not  been  met  on  a 
sustained  basis. 

The  U.S.  Government  continues  to 
receive  reports  from  U.S.  industry  of 
problems  in  Japanese  Government 
procurement  of  computers,  including 
unequal  access  to  information, 
persistence  of  unreasonably  low  bids, 
and  a  lack  of  strong  efforts  by  the 
Japanese  Government  to  ensure  that 
sole-sourcing  prociu^ments  by 
government  entities  decrease 
significantly,  as  called  for  in  our 
bilateral  agreement.  U.S.  industry  has 
also  noted  that  even  where  bidding  is 
open,  Japanese  purchasing  agencies 
often  evaluate  bids  in  a  way  that 
encoiu-ages  excessively  low-priced  bids. 
These  factors  have  created  an 
environment  whereby  U.S.  computer 
companies  enjoy  only  limited  access  to 
the  Japanese  Government  procurement 
markets.  An  important  result  of  these 
problems  has  been  a  steady,  long-term 
decrease  in  the  foreign  share  of  the 
Japanese  public  sector  Personal 
Computer  ("PC")  market  since  1992  and 
a  significant  decHne  in  the  foreign  share 
of  the  Japanese  public  sector  mainframe 
and  mid-range  computer  market  in  the 
last  two  years  for  which  there  is  data. 
The  next  annual  review  of  this 
agreement,  covering  1997  data,  is 
scheduled  for  May  in  Tokyo.  Despite 
signs  that  there  may  have  been  an 
increase  in  Japemese  Government 
purchases  of  foreign  mainframe  and 
mid-range  computers  in  1997, 
continuing  poor  performance  of  state-of- 
the-art  foreign-made  PCs,  and  the  fact 
that  foreign  firms  have  continued  to 
hold  approximately  35  percent  of 
Japan's  overall  private  sector  computer 
market  over  the  last  several  years,  are 
evidence  that  significant  non- 
competitive forces  are  still  at  work  in 
the  Japanese  public  sector  computer 
market.  As  a  result,  the  U.S. 
Government  remains  committed  to  fully 
address  discriminatory  and  non- 
transparent  practices  in  this  sector. 

In  light  of  the  poor  results  under  the 
agreement  to  date,  lingering  concerns 
over  fairness  and  transparency,  and 
rapid  changes  in  technology  in  this 
sector,  last  August  the  U.S.  Government 
presented  the  Japanese  Government 
with  a  set  of  proposals  devised  to 
improve  implementation  of  the 
agreement  and  bring  its  provisions  into 
line  with  advances  in  technology.  These 
include  taking  specific  steps  to  further 
improve  the  bid  evaluation  process  to 
give  greater  weight  to  technological 
innovation  and  other  key  non-price 
factors,  retch 

To  date,  the  U.S.  Government  has 
been  extremely  disappointed  with  the 
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Japanese  Government's  reluctance  to 
seriously  consider  these  proposals, 
particularly  since  the  result  would  be  a 
more  competitive  procurement  system 
and  better  value  for  Japanese 
Government  entities.  The  U.S. 
Government  continues  to  urge  Japan  to 
undertake  further  steps  to  ensure  that 
the  provisions  of  this  agreement  are 
fully  implemented  and  that  its 
objectives  are  met. 

Japan — Market  Access  for 
Construction:  American  firms  are  well- 
knowm  for  their  top-notch  expertise  in 
design/consulting  and  construction 
projects.  Despite  two  bilateral 
agreements  intended  to  enhance  access 
to  Japan's  public  works  market. 
American  companies  continue  to  fare 
poorly  and  the  objectives  of  the 
agreements  are  not  being  achieved.  The 
1991  Major  Projects  Arrangement  is 
intended  to  familiarize  foreign  firms 
with  Japan's  public  works  market  while 
the  main  purpose  of  the  1994  Public 
Works  Agreement  is  to  make  bidding 
and  contracting  procedures  more 
transparent  and  objective.  The  U.S. 
Government  is  seriously  concerned  by 
the  fact  that,  at  the  June  1998  annual 
review,  it  was  recognized  that  U.S.  firms 
had  won  only  $50  million  in  contracts 
over  the  preceding  year — less  than  one 
percent  of  Japan's  $250  billion  public 
works  market  and  only  half  of  the  $100 
million  in  contracts  won  the  year  before. 
The  United  States  has  focused  on  two 
key  areas  that  require  serious  attention 
in  this  sector — Japanese  restrictions  on 
the  formation  of  joint  ventiu-es  for 
construction  projects  and  the  very  low 
number  of  design/consulting 
procurements  open  to  foreign  firms. 
Regarding  joint  ventiu-e  formation  for 
construction  projects,  the  United  States 
has  pressed  Japan  to  eliminate  the 
"three-company  rule."  under  which  the 
Japanese  Government  limits  to  three  the 
number  of  firms  that  can  participate  in 
a  joint  venture.  In  addition,  the  United 
States  has  asked  Japan  to  allow 
companies,  rather  than  procuring 
entities,  to  determine  whether  or  not  a 
supplier  can  bid  as  a  solo  bidder  or  as 
a  member  of  a  joint  venture.  To  date, 
Japan  has  rejected  these  requests.  The 
United  States  will  continue  to  urge 
Japan  to  eliminate  these  restrictions, 
thereby  promoting  greater  competition 
in  this  sector. 

With  regard  to  the  low  number  of 
design/consulting  procurements  open  to 
foreign  firms,  Japan's  Construction 
Ministry  recently  has  undertaken 
initiatives  in  response  to  U.S.  concerns. 
These  initiatives  include  allowing 
design/consulting  firms  greater  freedom 
to  partner  on  projects;  combining  design 
contracts  in  a  way  that  would  lead  to 


greater  coverage  of  procurements  by  the 
agreements,  thereby  increasing 
opportunities  for  foreign  firmS;  and 
contracting  out  all  future  design  work 
(instead  of  conducting  design  "in- 
house").  The  United  States  is 
encouraging  other  ministries  to  follow 
the  Construction  Ministry's  lead  and  is 
monitoring  closely  these  initiatives  to 
see  if  they  result  in  progress  under  the 
agreements. 

The  U.S.  Government  continues  to 
urge  Japan  to  take  immediate,  concrete 
steps  in  both  the  design/consulting  and 
construction  areas  that  will  lead  to 
increased  business  opportunities  for 
American  companies.  The  United  States 
has  made  clear  our  expectation  that 
progress  be  made  before  the  next  annual 
review  of  the  public  works  agreements, 
which  is  tentatively  scheduled  for  July 
1999. 

C.  Germany 

In  April  1996,  USTR  identified 
Germany  in  the  Title  VII  report  for  its 
failure  to  comply  with  market  access 
procurement  requirements  in  the  heavy 
electrical  equipment  sector.  The 
identification  was  based  on 
irregularities  in  the  procurement 
process  for  two  separate  steam  turbine 
generator  projects.  In  particular,  the 
Title  VII  Report  noted  a  "per\'asive 
institutional  problem"  with  respect  to 
Germany's  implementation  of  a 
remedies  system  for  challenging 
procurement  decisions.  The  imposition 
of  trade  sanctions,  however,  was 
delayed  until  September  30,  1996, 
because  consultations  with  Germany 
suggested  a  resolution  might  be  possible 
given  additional  Ume.  On  October  1, 
1996,  then- Acting  USTR  Barshefsky 
announced  that  the  German 
Government  had  agreed  to  take  steps  to 
ensure  open  competition  in  the  German 
heavy  electrical  equipment  market, 
including  reform  of  the  government 
procurement  remedies  system  as  well  as 
outreach,  monitoring,  and  consultation 
measures.  The  United  States  did  not, 
however,  terminate  the  Title  VII  action 
at  that  time  because  legislation 
implementing  reform  of  the 
procurement  remedies  system  needed  to 
be  enacted. 

In  May  1998,  the  German  parliament 
passed  legislation  requiring  significant 
reforms  in  the  German  procurement 
system,  including  reforms  with  respect 
to  bid  challenge  procedures.  This 
legislation  was  signed  and  entered  into 
effect  on  January  1.  1999.  The 
Administration  has  advised  the  German 
Government  that  it  will  review  the 
status  of  this  Title  VII  identification  on 
the  basis  of  practical  experience 
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demonsti  ating  the  effective 
implementation  of  this  legislation. 

ni.  Trans  oarency  in  Government 
Procuren  ent 

Active  support  for  early  conclusion  of 
a  WTO  A  p-eement  on  Transparency  in 
Governm  jnt  Procurement  is  a  key 
element  (if  the  Administration's  ongoing 
efforts  to  promote  the  development  of 
tianspare  at  procurement  environments 
througho  at  the  world.  Drawing  largely 
on  proposals  made  by  the  United  States, 
WTO  Ministers  agreed  at  the  1996   . 
Singapor ;  Ministerial  Conference  to 
establish  the  WTO  Working  Group  on 
Transpar  3ncy  in  Government 
Procuren  lent.  The  Working  Group's 
mandate  is  to:  (1)  conduct  a  jtudy  on 
transpart  ncy  in  government 
procurement  practices;  and  (2)  based  on 
this  stud  r,  develop  elements  for  a 
multilate  ral  agreement  on  transparency 
in  goven  ment  procurement. 

Conck  sion  of  a  WTO  agreement  on 
transpart  ncy  in  government 
procurer  lent  will  serve  a  wide  range  of 
importart  U.S.  interests.  It  will  help  to 
establish  a  more  stable  and  predictable 
business  environment  for  U.S. 
exporter! ,  even  in  markets  where 
governm  jnts  maintain  "buy  national"  or 
other  pui  chasing  restrictions.  It  will  also 
build  on  the  "good  governance"  reforms 
that  a  grc  wing  number  of  countries  have 
adopted  in  response  to  the  international 
financial  crisis,  and  the  deeper 
structurs  1  impediments  to  efficient  long- 
term  gro  vth  and  development. 

In  199  ?■  and  1998,  the  Working 
Group's  nitial  study  of  WTO  Members' 
general  \  rocurement  policies  and 
objective  s  revealed  broad  international 
agreement  on  many  key  principles. 
Based  or  this  work  and  subsequent 
consultaions,  the  Working  Group  is 
poised  t( » move  forward  with 
negotiati  ons  on  the  elements  of  a 
transpar  mcy  agreement.  Those  elements 
will  Like  y  include: 

•  Info  rmation  on  National  Legislation 
and  Procedures; 

•  Information  on  Procurement 
Opportunities; 

•  Info  rmation  on  Tendering  and 
Qualificition  Procedures; 

•  Trai  isparency  of  Decisions  on 
Qualificition; 

•  Tra]  isparency  of  Decisions  on 
Contract  Awards;  and 

•  Dor  lestic  Review  Procedures. 

The  U  nited  States  and  its  Quad 
partners  have  urged  that  the  Working 
Group  s  (ek  to  conclude  these 
negotiat  ons  by  the  Third  WTO 
Ministei  ial  Conference,  in  late  1999. 


IV.  International  Government 
Procurement  Agreements 

A.  The  WTO  Agreement  on  Government 
Procurement  ("GPA") 

The  GPA.  which  entered  into  force  on 
January  1.  1996.  is  a  "plurilateral" 
agreement  included  in  Annex  4  to  the 
WTO  Agreement.  As  such,  it  is  not  part 
of  the  WTO's  single  undertaking,  and  its 
membership  is  limited  to  the  26  WTO 
members  that  signed  the  Agreement  in 
Marrakesh  or  that  subsequently  acceded 
to  it.  The  current  Members  are  the 
United  States,  the  member  states  of  the 
European  Union  (Austria,  Belgium, 
Denmark.  Finland,  France.  Germany, 
Greece.  Ireland,  Italy.  Luxembourg, 
Netherlands,  Portugal,  Spain,  Sweden, 
United  Kingdom),  Aruba.  Canada,  Hong 
Kong,  Israel.  Japan,  Liechtenstein, 
Norway,  the  Republic  of  Korea. 
Singapore,  and  Switzerland.  Chinese 
Taipei.  Iceland,  and  Panama  are  in  the 
process  of  negotiating  accession  to  the 
GPA,  although  by  the  terms  of  the  GPA. 
Chinese  Taipei  must  become  a  WTO 
member  prior  to  GPA  accession.  In  their 
protocols  of  accession  to  the  WTO, 
Bulgaria,  the  Kyrgyz  Republic,  Latvia, 
Mongolia,  and  Slovenia  have  committed 
to  pursue  GPA  accession. 

In  its  report  to  the  1996  Singapore 
Ministerial  Conference,  the  Committee 
on  Government  Procurement,  which 
monitors  the  GPA,  stated  its  intention  to 
undertake  an  "early  review"  of  the  GPA 
starting  in  1997.  The  review  would  be 
aimed  at  the  implementation  of  Article 
XXIV:7{b)  and  (c)  of  the  GPA,  which  call 
for  further  negotiations  to  achieve  the 
following  objectives: 

•  Simplification  and  improvement  of 
the  GPA,  including,  where  appropriate, 
adaptation  to  advances  in  the  area  of 
information  technology  and  streamlined 
procurement  methods; 

•  Expansion  of  coverage  of  the  GPA; 
and 

•  Elimination  of  discriminatory 
measures  and  practices  which  distort 
open  procurement  practices. 

GPA  Members  have  agreed  that  one  of 
their  principal  objectives  for  the  review 
of  the  Agreement  is  to  promote 
expanded  membership  of  the  GPA  by 
making  the  Agreement  more  accessible 
to  non-members. 

In  the  course  of  the  review,  many 
Members  have  also  noted  the 
importance  of  ensuring  that  the  GPA's 
rules  accommodate  the  use  by 
governments  of  new  information 
technologies  and  other  innovations  in 
government  procurement  procedures. 
Many  governments  now  use  electronic 
forms  of  publication  for  procurement 
notices  and  other  documents  to  improve 
dissemination  capabilities  and  lower 


costs  for  both  suppliers  and 
govenmients.  The  United  States  believes 
3iat  the  GPA  must  accommodate  such 
improvements  in  the  operation  of 
procurement  systems.  The  United  States 
and  other  Members  have  also 
recognized  the  potential  for  simplifying 
the  Agreement's  statistical  reporting 
requirements,  an  issue  that  is  of 
particular  interest  to  members'  sub- 
central  procurement  authorities  and  to 
other  countries  that  may  potentially  be 
interested  in  acceding  to  the  GPA. 

The  GPA  estabhshes  a  procedure  for 
monitoring  members'  implementing 
legislation.  The  United  States  has  used 
this  procedure  to  better  understand  and 
comment  on  procurement  practices  of 
concern  to  U.S.  suppliers,  such  as  the 
practices  of  Korea's  airport  construction 
authorities  and  the  application  of  the 
EU  "Utilities  Directive." 

B.  Chapter  10  of  the  North  American 
Free  Trade  Agreement  ("NAFTA") 

In  Chapter  10  of  the  NAFTA, 
signatories  agreed  to  open  the  majority 
of  non-defense  related  federal 
procurement  opportimities  to 
competition  from  all  North  American 
suppliers.  Because  Mexico  is  not  a 
member  of  the  GPA.  its  participation  in 
the  NAFTA  marked  the  first  time  that 
Mexico  had  committed  to  eliminate 
discriminatory  government  procurement 
practices.  While  differences  exist 
between  NAFTA  Chapter  10  and  the 
GPA  (e.g..  with  respect  to  thresholds 
and  sub- federal  coverage),  the  principles 
of  non-discrimination,  fair  and  open 
competition,  and  transparency  are 
established  with  equal  force  in  both 
agreements. 

In  October  1998,  agreement  was 
reached  by  the  delegations  of  Canada. 
Mexico,  and  the  United  States  to  the 
NAFTA  Working  Group  on  Government 
Prociu'ement  wiSi  respect  to  the  subject 
of  electronic  transmission,  pursuant  to 
Article  1024(5)  of  the  NAFTA. 
Particularly,  the  delegations  agreed  that 
the  NAFTA  Parties  may  publish 
invitations  to  participate  for  all 
procm'ements  in  either  paper  or 
electronic  format,  or  both. 

Recently,  the  Administration  has 
received  complaints  from  U.S.  exporters 
that  Mexico  is  not  adhering  to  the 
NAFTA  requirement  that  the  time  limit 
for  the  receipt  of  tenders  must  be  open 
for  a  minimum  time  period  that  is 
consistent  with  Article  1012.  which 
allows  suppliers  to  prepare  and  submit 
meaningful  tenders.  Generally,  the 
period  for  the  receipt  of  tenders  is  to  be 
no  less  than  40  days  from  the  date  of 
publication  of  a  Request  for  Proposal.  A 
1997  study  commissioned  by  Canada 
indicated  that  this  problem  is  pervasive 
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in  Mexican  procurement  procedures 
subject  to  the  NAFTA.  In  the  NAFTA 
Negotiating  Group  on  Government 
Procurement,  the  United  States  has 
joined  Canada  in  seeking  clarification 
on  this  issue  and  in  urging  Mexico  to 
ensure  that  its  procurement  authorities 
comply  with  the  relevant  NAFTA 
commitments. 

C.  Free  Trade  Area  of  the  Americas 
("FTAA") 

The  United  States  is  presently 
involved  in  discussions  for  creating  a 
new  free  trade  area,  the  FTAA.  As  an 
active  participant  in  the  Negotiating 
Group  on  Government  Procurement, 
and  as  the  discussions  involving 
government  procurement  is  in  the  very 
early  stages,  the  United  States  is 
generally  interested  in  (1)  concluding  a 
text  embodying  the  principles  of 
transparency  and  due  process  in 
goveriunent  procurement,  leading  to  a 
recommendation  for  agreement  at  the 
October  1999  FTAA  Ministerial  meeting 
to  implement  the  results  of  this  work  by 
December  1999;  (2)  achieving  agreement 
on  a  set  of  commitments  which  will 
ensure  non-discrimination  in 
government  prociu-ement  within  a  scope 
to  be  negotiated,  to  be  implemented  as 
part  of  the  conclusion  of  the  FTAA;  and 
(3)  achieving  agreement  on  the  basic 
elements  of  a  common  procurement 
reporting  system. 

V.  Other  Trade-Distorting  Practices 

A.  Bribery  and  Corruption 

Among  the  most  consistent 
complaints  the  Administration  receives 
from  U.S.  industry  and  labor 
representatives  is  that  bribery  and 
corruption  compromise  U.S.  market 
access  in  many  foreign  markets.  This  is 
particularly  true  for  big  ticket 
infrastructure  projects  for  which 
preparation  of  a  bid  package  alone  can 
cost  millions  of  dollars.  U.S.  firms  often 
find  that  they  are  bidding  on  projects 
with  little  or  no  certainty  as  to  whether 
the  offered  technology  and  price  are 
going  to  be  the  primary  considerations 
in  the  award  of  contracts.  Despite  their 
concerns,  however,  many  U.S.  firms 
have  in  the  past  been  hesitant  about 
coming  forward  publicly  with  cases  in 
which  they  have  seen  bribery  and 
corruption  influence  contract  awards, 
because  of  fears  that  they  may 
experience  a  commercial  backlash  with 
respect  to  future  contracts. 

These  circumstances  call  for 
government-to-govemment  initiatives  to 
root  out  bribery  and  corruption  in 
international  procurement  markets.  The 
Administration  is  aggressively  pursuing 
this  objective  in  a  wide  range  of 


international  fora.  The  recent  entry  into 
force  of  the  OECD  Convention  on 
Combating  Bribery  of  Foreign  Public 
Officials  in  International  Business 
Transactions,  which  obligates  its  34 
parties  to  impose  criminal  sanctions  on 
the  offering  and  payment  of  bribes  in 
procurement  markets  and  other 
international  commercial  transactions, 
represents  a  major  step  forward.  The 
United  States  and  33  other  countries 
have  signed  the  OECD  Convention. 

Furthermore,  twenty-five  members  of 
the  Organization  of  American  States 
("OAS"),  including  the  United  States, 
have  signed  the  OAS  Inter-American 
Convention  Against  Corruption,  which 
obligates  its  parties  to  impose  criminal 
sanctions,  and  provides  for  international 
legal  cooperation  in  combating  corrupt 
practices  in  international  business 
transactions.  The  Administration  looks 
forward  to  early  ratification  of  the  OAS 
Convention. 

B.  Offsets  in  Defense  Trade 

When  purchasing  defense  systems 
from  U.S.  defense  prime  contractors, 
many  U.S.  trading  partners  require 
compensation  in  the  form  of  offsets  as 
a  condition  of  purchase  in  either 
govemment-to-govenunent  or 
commercial  sales  of  defense  articles 
and/or  defense  services.  Offsets  include 
mandatory  co-production,  licensed 
production,  subcontractor  production, 
technology  transfer,  countertrade,  and 
foreign  investment.  Offsets  may  be 
directly  related  to  the  weapon  system 
being  exported,  or  they  may  take  the 
form  of  compensation  unrelated  to  the 
exported  item,  such  as  foreign 
investment  or  countertrade. 

Prime  contractors  view  offset 
arrangements  as  a  necessity  for  success 
in  the  international  marketplace. 
However,  offset  requirements  cause 
prime  contractors  to  select 
subcontractors  based  on  their  being 
located  in  the  country  requiring  the 
offset  versus  best  value,  thereby 
adversely  affecting  potential  U.S. 
subcontractors.  Originally  designed  to 
enhance  allied  national  security-,  offsets 
increasingly  have  become  economic 
development  tools  for  the  countries  that 
demand  them.  Furthermore,  there  has 
been  a  recent  trend  to  fulfill  offset 
requirements  with  non-defense  products 
versus  defense  products. 
Charlene  Barshefsky, 
United  States  Trade  Representative. 
[FR  Doc.  99-11930  Filed  5-11-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Amtrak  Reform  Council;  Notice  of 
Meeting 

AGENCY:  Amtrak  Reform  Council. 
ACTION:  Notice  of  Meeting. 


SUMMARY:  As  provided  in  Section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997.  the  Amtrak  Reform  Council 
(ARC)  gives  notice  of  a  meeting  of  the 
Council.  The  Council  will  discuss  its 
1999  work  program  and  schedule  and 
consider  action  on  a  conflict  of  interest 
guidelines  for  non-govermnent  members 
of  the  Council.  The  meeting  will  also 
consider  matters  raised  by  individual 
Council  members.  The  Council's 
business  meeting  will  precede  a  one-day 
seminar  on  May  18,  1999,  sponsored  by 
the  Council  on  Intercity  Rail  Passenger 
Services— Past,  Present  and  Future.  (FR 
5/6/99). 

DATES:  The  Council  meeting  is 
scheduled  from  4:30  p.m.  to  6:30  p.m. 
on  Monday.  May  17,  1999. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  9210,  Department  of 
Transportation,  Nassif  Building.  400  7th 
St.  SW  Washington.  DC.  Persons  in  need 
of  special  arrangements  should  contact 
the  person  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  O'Sullivan,  Amtrak  Reform 
Council,  Room  7105,  JM-ARC,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:  202-493-2061. 

SUPPLEMENTARY  INFORMATION:  The  ARC 

was  created  by  the  Amtrak  Reform  and 
Accountability  Act  of  1997  (ARAA).  as 
an  independent  commission,  to  evaluate 
Amtrak's  performance  and  to  make 
recommendations  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
ARAA  requires:  that  the  ARC  monitor 
cost  savings  resulting  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  ARC  provide  an  annual  report 
to  Congress  that  includes  an  assessment 
of  Amtrak's  progress  on  the  resolution 
of  productivity  issues;  and  that  after  two 
years  the  ARC  has  the  authority  to 
determine  whether  Amtrak  can  meet 
certain  financial  goals  specified  under 
the  ARAA  and,  if  not,  to  notify  t\}e 
President  and  the  Congress. 

The  ARAA  provides  that  the  ARC 
consist  of  eleven  members,  including 
the  Secretary  of  Transportation  and  ten 
others  nominated  by  the  President  or 
Congressional  leaders.  Each  member  is 
to  serve  a  five  year  term. 
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Thomas  i 


Executive  Director. 
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Washington,  DC  May  6,  1999. 
Till. 


C9-1 


1904  Filed  5-11-99;  8:45  ami 

4910-06-P 


DEPARTJI/IENT  OF  TRANSPORTATION 

! 
Coast  Gi^ard 

[CGD07-^9-008] 

Bridge  o|  Lions;  Atlantic  Intracoastal 
Waterwa  f,  St.  Augustine,  PL 

agency:  :oast  Guard,  dot. 

action:  Motice  of  public  hearing;  request 

for  comments. 


SUMMARY  ;  The  Coast  Guard  together 
with  the  Federal  Highway 
Adminis  ration  (FHWA)  and  the  Florida 
Departm  mt  of  Transportation  (FDOT), 
will  hole  a  public  hearing  to  receive 
informal  on  concerning  the 
environmental  and  navigational  impacts 
of  altemiite  bridge  designs  being 
consider  ;d  for  the  replacement  or 
rehabiliti  ition  of  the  Bridge  of  Lions. 
The  brid  ;e  is  located  on  State  Road  AlA 
where  it  :rosses  the  Atlantic  Intracoastal 
Waterway  (AIWW),  mile  777.9,  at  St. 
Augustii  e,  Florida.  The  hearing  will 
allow  interested  parties  to  present 
commenis  and  information  concerning 
the  bridge  alternates  under 
consider  ition. 

DATES:  T  le  hearing  will  start  at  7  p.m. 
on  Monc  ay.  June  7.  1999.  Comments 
must  be  -eceived  by  July  7,  1999. 
ADDRESS  :S:  The  hearing  will  be  held  at 
the  St.  Jc  hns  County  Administration 
Building,  4010  Lewis  Speedway  Road. 
St.  Augu  stine.  Florida.  Written 
commen  ts  may  be  submitted  to.  and 
will  be  available  for  examination 
between  7:30  a.m.  and  4  p.m..  Monday 
through  "riday.  except  Federal  holidays, 
at  the  of  ice  of  the  Commander  (oan). 
Seventh  Coast  Guard  District,  Bridge 
Section,  Brickell  Plaza  Federal  Building, 
909  SE  I  irst  Avenue,  Miami,  Florida 
33131-3  050.  Please  submit  all 
commen  ts  and  attachments  in  an 
xmboimi  format,  no  larger  than  8  by  11 
inches, !  uitable  for  copying  and 
electron  c  filing.  Persons  wanting 
acknow!  edgement  of  receipt  of 
commer  ts  should  enclose  a  stamped, 
self-add  essed  postcard  or  envelope. 
FOR  FUfli  'HER  INFORMATION  CONTACT: 
Mr.  N.E  Mpras,  Chief,  Office  of  Bridge 
Adminii  tration.  Commandant  (G-OPT), 
U.S.  Coi  St  Guard.  2100  Second  Street. 
SW.  Washington,  DC  20593  (202  267- 
0368):  Commander  Eugene  Gray.  U.S. 
Coast  Gi  lard.  Chief.  Aids  to  Navigation 
and  Wa  erways  Management  Branch. 


Seventh  Coast  Guard  District.  Miami.  FL 
(305)  536-5621;  Mr.  Joel  Glenn.  District 
Environmental  Management  Engineer. 
Florida  Department  of  Transportation. 
Lake  City.  FL  (904)  752-3300;  or  Mr. 
Mark  Bartlett.  Program  Operations 
Engineer,  Federal  Highway 
Administration,  Tallahassee,  FL  (850) 
942-9598. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Bridge  of  Lions  is  a  historic,  sub- 
standard two-lane  structure  across  the 
ATWW.  The  Coast  Guard  is  concerned 
about  the  restrictive  horizontal 
clearance  that  the  existing  bridge  and 
fender  system  now  imposes  on 
commercial  tug  and  barge  traffic  on  the 
AIWW.  These  navigational  concerns 
must  be  addressed  sufficiently  to  allow 
the  Coast  Guard  to  accept  an  application 
for  a  proposed  bridge  replacement  or 
rehabilitation  at  this  location  on  the 
AIWW.  The  Coast  Guard  has  been 
involved  in  temporary  remedial 
measures  to  insure  the  safety  of 
navigation  through  the  existing  bridge 
structure  while  plans  are  being  prepared 
for  a  new  or  rehabilitated  bridge  at  the 
reach  of  the  AFWW.  These  measures 
include  the  placement  of  temporary 
mooring  dolphins  upstream  and 
downstream  of  the  bridge  to  provide 
tugs  with  tows  a  place  to  moor  while 
waiting  for  slack  water  conditions  to 
make  safe  passage  of  the  structure. 
These  temporary  mooring  dolphins 
remain  in  place  at  the  time  of  this 
public  hearing  but  the  Coast  Guard  does 
not  consider  them  a  suitable  long-term 
solution. 

The  FHWA  is  lead  federal  agency  for 
the  environmentcd  documentation  for 
this  project.  The  Coast  Guard  has  been 
involved  as  a  cooperating  agency  during 
the  preparation  of  the  Draft 
Environmental  Impact  Statement  (DEIS). 
The  DEIS  identifies  no  preferred 
alternate  for  implementation.  The 
selection  of  a  preferred  alternative  will 
be  made  only  after  a  thorough 
evaluation  of  the  merits  of  each.  The 
Coast  Guard,  in  cooperation  with  the 
FDOT.  owner  of  the  bridge,  and  the 
FHWA.  welcomes  your  comments  on 
the  Bridge  of  Lions  project  study.  A  U.S. 
Coast  Guard  Bridge  Permit  approving 
the  location  and  clearances  of  the 
alternative  eventually  selected  for 
construction  is  required  before 
construction  begins.  Accordingly,  it  is 
extremely  important  to  receive  all 
information  on  the  alternatives,  which 
may  present  serious  problems  for 
navigation  and  bridge  safety. 


Procedural 

Any  person  who  wishes  may  appear 
and  speak  or  present  evidence  at  this 
public  hearing.  Persons  planning  to 
speak  at  the  hearing  should  notify  Mr. 
Joel  Glenn  or  Mr.  Bill  Henderson  with 
the  Lake  City  office  of  the  Florida 
Department  of  Transportation,  or  the 
Commander  (oan).  Seventh  Coast  Guard 
District,  Bridge  Administrator,  at  the 
telephone  numbers  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  any  time 
prior  to  the  hearing,  indicating  the 
amount  of  time  required.  Written 
statements  and  exhibits  may  be 
submitted  in  place  of  or  in  addition  to 
oral  statements  and  will  be  made  a  part 
of  the  hearing  record.  Written 
statements  and  exhibits  may  be 
delivered  before  or  during  the  hearing, 
or  they  may  be  submitted  for  up  to  30 
days  following  the  date  of  the  hearing  to 
the.  Coast  Guard  office  listed  under 
ADDRESSES.  The  DEIS  is  available  in 
print  format  in  FDOT  offices  as  well  as 
all  St.  Johns  County,  Florida  public 
libraries.  It  is  the  official  document  sent 
to  all  governmental  agencies  for  the 
final  round  of  comments  on  whether  to 
rehabilitate  or  replace  the  existing 
bridge. 

Information  on  Services  for  Individuals 
with  Disabilities 

For  information  about  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact 
Commander  Eugene  Gray,  U.S.  Coast 
Guard,  Chief,  Aids  to  Navigation  and 
Waterways  Management  Branch, 
Seventh  Coast  Guard  District  at  the 
number  under  FOR  FURTHER  INFORMATION 
CONTACT  As  soon  as  possible. 

Authority:  33  CFR  115.60. 

Dated:  May  5,  1999. 
Norman  T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  99-11927  Filed  5-11-99;  8:45  am] 

BILLING  CODE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Driver  History  Initiative  Projects;  Fiscal 
Year  1999  Funding 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  This  notice  solicits  proposals 
from  States  for  projects  to  improve  the 
timeliness,  accuracy,  and  completeness 
of  reporting  and  recording  of 
commercial  motor  vehicle  (CMV)  traffic 
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convictions  within  a  State  and  between 
States.  Where  safety  and  identification 
of  traffic  offenders  can  be  improved, 
these  grants  would  provide  funding  to 
assist  States  to  improve  the  reporting 
and  recording  of  traffic  convictions.  The 
FHWA,  in  partnership  with  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  will  provide  grant  funds  to 
the  selected  States  to  carry  out  the 
projects  for  driver  improvements  and 
enhancements. 

DATES:  Proposals  must  be  submitted  on 
or  before  August  10,  1999. 
ADDRESSES:  Submit  all  proposals  to:  the 
State  Director,  Department  of 
Transportation,  Federal  Highway 
Administration,  Office  of  Motor  Carrier 
and  Highway  Safety  in  your  State. 
Those  desiring  notification  of  receipt  of 
their  proposal  submission  must  include 
a  self-addressed,  stamped  envelope  or 
postcard.  If  you  need  the  name  and 
address  of  the  State  Director  in  your 
State,  you  can  call  (202)  366-9579 
between  the  hours  of  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues:  Mr.  Norm  Anger,  Office 
of  National  and  International  Safety 
Programs,  (202)  366-2170,  or  Mr. 
Phillip  Forjan,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4001:  For  legal  issues:  Ms.  Suzanne 
O'Malley.  Office  of  Chief  Counsel.  (202) 
366-1367  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  am  to  4:15  pm,  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 
"WWW. nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://wv\rw.acesss.gpo.gov/nara. 

Background 

The  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  1999, 
Pub.  L.  105-277,  112  Stat  2681.  enacted 
on  October  21, 1998,  set  aside  grant 
funds  for  states  to  carry  out  projects  for 
driver  improvements  and 
enhancements. 

This  is  the  second  year  in  which  the 
FHWA,  in  cooperation  with  the  NHTSA, 


is  making  funds  available  to  States 
desiring  to  improve  their  CMV  driver 
license  adjudication  and  data  exchange 
systems.  While  the  funding  is  primarily 
intended  to  improve  driver  license 
adjudication  reporting  and  information 
exchange  for  CMV  drivers,  it  does  not 
preclude  States'  non-commercial 
systems  from  benefitting  from  any 
system  improvements.  The  agencies  are 
seeking  grant  applications  from  States 
willing  to  imdertake  a  systematic  review 
of  their  license  citation  and  conviction 
reporting  systems  and  the  development 
of  plans  to  improve  the  accuracy, 
completeness  and  timeliness  of  driver 
license  information  exchange  with 
courts,  prosecutors,  and  law 
enforcement.  This  may  include 
procedural  changes  within  the  State 
licensing  agency,  new  or  expanded 
communications  with  coiuts, 
prosecutors  and  police,  or  perhaps 
regulatory  and/or  legislative  changes. 
The  initiative  is  a  collaborative  effort  of 
the  FHWA  and  the  NHTSA,  which 
jointly  will  provide  the  funding,  as  well 
as  the  American  Association  of  Motor 
Vehicle  Administrators  (AAMVA), 
which  will  provide  technical  support 
during  all  phases  of  the  projects. 
Extensive  studies  and  research 
conducted  over  a  period  of  years  have 
found  that  driver  error  is  a  major  cause 
of  motor  vehicle  crashes.  Driver  error  is 
a  complex  problem  with  many 
components  including  age,  experience, 
time  of  day,  extent  of  familiarity  with 
the  roadway,  emotional/physical/mental 
state,  traffic  patterns,  etc.  Improving 
driver  behavior  is  an  essential 
component  to  improving  highway 
safety.  Federal,  State,  and  local 
governments  spend  millions  of  dollars 
annually  on  training,  education,  public 
information  and  law  enforcement  efforts 
to  protect  the  motoring  public  by 
detecting  and  deterring  unsafe  driver 
behavior.  The  enforcement  component 
of  these  programs  produces  thousands 
of  citations  for  driving  violations  every 
day.  This  Driver  History  Initiative  is 
designed  to  assist  States  to  answer  the 
question  of  what  happens  to  those 
convictions. 

The  backbone  of  the  effort  to  deal 
with  unsafe  drivers  is  the  driver  control 
system.  This  is  the  adjudicatory 
framework  by  which  law  enforcement, 
prosecutors,  courts  and  motor  vehicle 
licensing  agencies  issue  citations, 
adjudicate  driving  offenses,  report  those 
offenses  for  entry  on  the  driver  record, 
and  exchange  that  information  among 
the  participants  in  that  State's  system 
and  with  licensing  and  adjudication 
systems  outside  that  State.  If  the  driver 
control  system  breaks  down,  or  if  it  is 
not  working  efficiently,  there  is  no 


method  for  identifying  potential 
problem  drivers  for  remediation. 
Without  early  detection  and  corrective 
action,  these  violators  can  develop  into 
chronic  offenders  and  become  the 
problem  drivers  that  cause  crashes  and 
injuries,  and  fatalities.  The  accurate  and 
timely  exchange  of  driver  licensing 
information  between  jurisdictions  can 
save  lives,  and  the  Federal  government's 
implementation  of  these  grants  is 
designed  to  achieve  that  objective.  In 
addition,  timely,  accurate  and  complete 
recording  of  traffic  adjudications  insiu^s 
that  the  millions  of  dollars  spent 
annually  to  fund  roadside  traffic 
enforcement  achieve  maximum  safety 
benefit  and  that  officers  are  not 
needlessly  placed  at  risk  when 
conducting  traffic  enforcement 
activities. 

FY  1998  Awards:  A  Strong  Beginning 

The  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act,  1998,  Pub.  L.  105-66,  111  Stat. 
1425,  made  available  $1  million  dollars 
in  Information  Systems  funding  for  the 
FHWA  for  driver  program 
improvements.  The  FHWA  made  that 
full  amount  available  for  grants  to  States 
for  improvement  of  their  traffic 
adjudication  systems.  The  NHTSA 
provided  $200,000  in  additional 
funding  to  support  this  program,  making 
$1.2  million  available  to  the  States  for 
FY  1998.  Twelve  States  submitted  grant 
proposals.  totaUng  just  under  $3  million 
dollars.  Each  grant  proposal  was 
reviewed  based  on  its  adherence  to  the 
grant  application  criteria  contained  in 
the  Federal  Register  notice  published 
on  April  9,  1998  (63  FR  17474)  and  the 
extent  to  which  it  addressed  driver 
licensing  adjudication  system  problems 
in  that  particular  State.  The  results  of 
the  review  lead  to  full  funding  of  five 
proposals,  partial  funding  of  four 
proposals,  and  no  funding  to  three 
States,  because  they  either  failed  to  meet 
the  required  criteria  specified  in  the 
notice  or  did  not  meet  the  deadline  for 
submitting  grant  applications. 

Some  of  the  projects  which  were 
funded  are  as  follows:  an  analysis  of  a 
current  driver  citation  reporting  process 
and  the  design  of  a  new  system  to 
automate  this  process;  a  study  on  the 
impact  of  diversion  and  deferral 
programs  on  the  accuracy  and  integrity 
of  driver  histories;  and  the 
reprogramming  of  a  driver  control 
system  to  accept  driver  crash  data,  a 
vital  component  of  the  driver  control 
record. 

Driver  History  Initiative  Projects 

The  FHWA  seeks  to  improve  the 
timeliness,  completeness,  accuracy,  and 
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State  driver  history  files  by 
an  integrated  driver  licensing 
S  uch  a  system  will  improve  and 
;he  driver  control  system  by  its 
facilitate  identification, 
on,  and  adjudication  of 
drivers.  It  will  benefit  drivers 
satisfied  the  penalties  or 
of  a  driving  restriction  by 
updating  their  driving  record, 
ensure  that  all  drivers  have 
,  accurate,  and  up-to-date 
available  as  needed  for 
yn  ent  and  insurance  purposes. 
Initiative  will  again  begin  with 
funded  State  projects.  It  will 
involve  States  that  are 
,  t^  explore  and  test  new  and 
methodologies  and  protocols, 
rapid  electronic  exchange 
history  information.  A  major 
of  the  projects  will  continue 
procedures  that  facilitate 
acking  from  issuance  to 
.  The  projects  should  also 
the  accuracy,  speed,  and 
( ness  of  driver  history 

on  exchange  among  the 
c  omponents  of  the  system, 
law  enforcement,  prosecutors, 
.  and  driver  licensing 
both  within  the  State  and 
States. 

of  potential  projects  or 
not  to  be  limited  to 
systems  development, 
or  enhancements.  The  State 
a  system  that  is  technically 
hampered  by  State 
,  policies,  laws,  or  legislation 
the  State  from  utilizing  its 
the  most  efficient  and 
manner.  The  FHWA  will 
proposals  that  may  not  involve 
but  still  would  meet  the 
s.  One  example  of  a 
procedural  problem  is  the  handling  of 
out-of-Sl  ate  convictions.  Some  States 
treat  paper  notification  of  out-of-State 
differently  than  electronic 
of  similar  convictions; 
^tates  lack  the  authority  to 
or  penalties  for 
received  electronically. 
Some  Stktes  report  there  are  certain  out- 
of-State  :onvictions  which  they  cannot 
enter  on  drivers'  records  because  of 
State-to-  State  statutory  inconsistencies. 

Project  Goal 

The  g(  lal  of  the  FHWA  is  to  ensiu-e 
timely, ;  ccurate,  and  complete  reporting 
and  recc  rding  of  traffic  convictions 
within  S  tate  courts.  State  licensing 
agencies ,  prosecutors;  and  between  and 
among  5  tates  to  reliably  identify 
potentia  I  problem  drivers  by  enhancing 
existing  systems,  developing  new 
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systems,  or  revising  existing  procedural 
practices  and/or  procedures. 

The  Initiative's  primary  objective  is  to 
achieve  enhancements  in  the 
development,  exchange,  retention,  and 
reporting  of  driver  histories  of  CMV 
operators.  The  FHWA  believes  that  any 
enhancements  to  the  commercial 
segment  of  the  driver  licensing  system 
will  also  have  a  positive  effect  on 
processing  of  traffic  offenses  for  drivers 
of  non-commercial  vehicles.  While 
focusing  primarily  on  improving  CMV 
traffic  adjudication  systems,  State 
proposals  that  also  serve  to  improve  or 
enhance  non-commercial  systems 
ancillary  to  the  CMV  improvements  are 
eligible  for  funding.  One  of  the  results 
of  these  grants  will  be  to  broadly  share 
information  among  States  on  methods  to 
improve  traffic  adjudication  and 
recordkeeping  systems.  Consequently, 
States  submitting  applications  for  grant 
funding  will  be  required  to  report 
regularly  on  project  activities  and 
progress  and  share  the  results  of  their 
efforts  with  other  jinnsdictions.  The 
FHWA,  the  NHTSA  and  the  AAMVA 
will  facilitate  these  efforts  and  provide 
technical  assistance  to  all  jurisdictions. 

Proposal  Submission 

Required  Content  of  Proposals 

While  providing  flexibility  to  States, 
grant  proposals  must  meet  certain 
criteria.  The  grant  proposal  criteria  are 
designed  "to  ensure  that  project 
proposals  will  enhance  traffic 
adjudication  systems  in  the  State  and 
that  key  State  agencies  and 
organizations  participate  in  approved 
grant  activities.  Traffic  adjudication 
systems  involve  law  enforcement, 
courts,  prosecutors,  and  driver  licensing 
agencies.  To  be  effective,  the  FHWA  and 
the  NHTSA  believe  that  traffic 
adjudication  system  improvement 
projects  must  be  multi-disciplinary  and 
reflect  the  expertise  and  commitment  of 
all  participants  in  the  system. 
Consequently,  grant  applications  must 
specify  that  all  relevant  participants  in 
the  process  are  involved  in  the  project. 
A  thorough  evaluation  design  is  another 
key  requirement.  The  proposal  must 
include  the  following  seven  items: 

1.  Identification  of  a  lead  Agency  for 
the  project. 

2.  Identification  of  an 
interdisciplinary  working  group  within 
the  State,  including  but  not  limited  to 
representation  from  the  motor  vehicle 
licensing  agency,  court  system, 
prosecutors,  State  law  enforcement. 
Governor's  Highway  Safety 
Representatives,  and  State  Motor  Carrier 
Safety  Assistance  Program  (MCSAP) 
agency. 


3.  An  analysis  of  existing  systems  or 
procedures,  including  discussion  of  any 
driver  conviction/ deferral  programs 
operating  in  the  State,  an  outline  of 
system  strengths,  and  definition  of  areas 
requiring  attention  or  improvement.  The 
grant  proposal  should  define,  analyze, 
and  document  user  procedures, 
including  projected  barriers  to  project 
success,  such  as  any  statutory 
limitations  that  may  affect 
communication  and  recording  of 
convictions  on  the  system. 

4.  System  requirements,  including 
project  scope,  whether  new  technologies 
would  be  tested,  and  methods  of 
gathering,  integrating,  and  facilitating 
data  exchange  between  various  users.  If 
the  project  is  not  system-related, 
describe  existing  procedures,  the 
problems  they  generate,  proposed  new 
procedures,  anticipated  outcome,  and 
the  means  to  measure  the  success  or 
impact  of  the  project  or  program. 

5.  A  plan  for  preparing  a  final  report, 
including  the  evaluation  findings  and 
reconxmendations  for  other  States 
regarding  the  strengths  and  weaknesses 
of  this  project  or  program.  All  grant 
recipients  will  be  required  to  provide 
periodic  progress  reports  on  funded 
projects  and  agree  to  share  project 
results  with  other  jurisdictions. 

6.  A  detailed  plan  for  implementing 
the  system  or  procedures,  including 
time  lines  for  completion,  along  with  a 
detailed  budget  for  the  project.  The 
budget  must  be  sufficiently  detailed  so 
that  it  may  be  evaluated  on  the  costs 
assigned  to  each  proposed  task,  the 
allocation  of  resources  to  complete  the 
tasks,  the  procurement  of  hardware  and/ 
or  software  (if  applicable),  staff  hours 
(broken  out  by  labor  category),  and  other 
costs  (e.g.,  travel,  printing,  etc.).  The 
budget  should  closely  correspond  to  the 
tasks  outlined  in  the  implementation 
plcm  and  be  broken  out  according  to  the 
time  lines  for  completion. 

7.  A  detailed  description  of  how  the 
success  of  the  project  will  be  evaluated 
and  measured.  This  must  include 
specific  descriptions  of  the  goals  of  the 
project,  how  progress  will  be  monitored 
and  the  final  evaluation  design  and  due 
date. 

Submission  of  Proposals 

There  will  be  no  formal  Request  For 
Proposals  (RFP).  Proposals  responding 
to  this  notice  must  be  valid  for  180  days 
and  may  be  funded  at  any  time  during 
that  period.  Proposals  should  be 
submitted  with  an  original  and  two 
copies,  following  the  task  requirements 
listed  above,  to  the  State  Director, 
Federal  Highway  Administration, 
Department  of  Transportation,  Office  of 
Motor  Carrier  and  Highway  Safety  in 
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your  State.  If  you  need  the  name  and 
address  of  the  State  Director  in  your 
State,  you  can  call  (202)  366-9579 
between  the  hours  of  7:45  a.m.  to  4:15 
p.m..  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

Sample  Proposal  Available 

A  sample  proposal  was  developed 
and  could  be  used  by  the  States  as  a 
guideline  for  submitting  their  own 
proposals.  The  sample  proposal  can  be 
obtained  on-line,  in  portable  document 
format,  from  the  AAMVA  web  site 
(http://www.aamva.org}  and  clicking  on 
"Must  See  Items."  If  you  have  any 
problems  retrieving  the  document  from 
AAMVA's  web  site,  please  call  (703) 
908-2822.  The  proposal  is  also  available 
from  the  FHWA's  web  site  at  (http:// 
www.mcregis.fhwa.dot/forms.htm)  or 
from  the  State  Director  in  the  FHWA's 
Office  of  Motor  Carrier  and  Highway 
Safety  in  your  State. 

Evaluation  of  Proposals  and  Award 

A  panel  comprised  of  representatives 
from  the  NHTSA  and  the  AAMVA  will 
assist  the  FHWA  in  its  technical  review 
of  project  proposals.  The  AAMVA  and 
the  FHWA  will  also  participate  in 
project  monitoring,  evaluation,  and 
information  sharing  with  other  States. 
Members  of  the  panel  will  be  available 
for  technical  assistance  during  all 
phases  of  the  projects  and  will  review 
the  evaluations  of  each  final  product. 
The  panel  will  evaluate  each  proposal 
based  on  the  following  factors:  (1)  The 
intrinsic  merit  of  the  proposal;  (2)  the 
technical  competency  of  the  proposal; 
(3)  the  potential  for  utilization  of 
results;  (4)  reasonableness  of  the  costs 
proposed;  and  (5)  adequacy  of  proposed 
resources  to  complete  the  project 
requirements  satisfactorily,  and  in  a 
timely  maimer;  and  (6)  the  adequacy  of 
the  project  evaluation  design. 

Proposals  which  most  closely  meet 
the  seven  content  criteria  and  the  six 
evaluation  criteria  as  outlined  above 
will  be  considered  for  funding.  In 
addition,  it  is  understood  that  States 
which  receive  funding  may  be  visited  by 
the  FHWA  representatives  who  will 
review  the  progress  of  their  projects  ,  as 
well  as  seek  input  and  feedback  on  the 
Initiative. 

Project  Funding 

This  notice  annoimces  the  FHWA's 
intent  to  provide  funding  in  FY  1999  for 
a  number  of  projects  relating  to  driver 
licensing  systems  and  State  driver, 
license  procedures.  States  are  invited  to 
submit  proposals  outlining  their 
projects  to  the  FHWA's  Office  of  Motor 
Carriers  and  Highway  Safety.  The 
FHWA  will  fund  project  management 


and  implementation  of  State  systems  or 
revision  of  State  procedures.  This  grant 
will  not  require  matching  funds.  The 
FHWA  has  $700,000  available  for  this 
purpose  in  FY  1999  and  contemplates 
making  several  awards  from  the 
proposals  submitted.  States  are  also 
encouraged  to  explore  other  funding 
sources  in  both  the  private  and  public 
sectors  to  implement  integrated  driver 
history  tracking  systems. 

Authority:  Pub.  L.  105-277,  112  staf.  2681 
(1998):  49  U.S.C.  31102;  and  49  CFR  1.48. 

Issued  on:  May  3,  1999. 
Gloria  J.  |eff. 

Federal  High  way  Deputy  Administrator. 
[PR  Doc.  99-11925  Filed  5-11-99;  8:45  am] 
BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
[FHWA  Docket  No.  FHWA-199&-5088] 

Fiscal  Year  (FY)  2000  Implementation 
Guidance  for  Public  Lands  Highways 
Discretionary  Program  Funds 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice;  FHWA  solicitation 
memorandum  for  FY  2000  funds; 
request  for  comments  on  selection 
criteria  for  FT  2001  and  beyond. 


SUMMARY:  The  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 
continued  the  public  lands  highways 
(PLH)  discretionary  program  through  FY 
2003.  This  docimient  provides 
implementation  guidance  on  the  PLH 
discretionary  program  for  FY  2000  and 
beyond.  Also,  it  contains  information  on 
the  selection  criteria  used  by  the  FHWA 
in  evaluating  candidate  projects.  An 
implementation  guidance  memorandum 
on  this  topic  was  issued  to  division 
offices  soliciting  candidate  projects  from 
State  transportation  agencies  for  FY 
2000  public  lands  highways  (PLH) 
discretionary  funding.  The  text  of  that 
memorandum  is  incorporated  here.  This 
document  seeks  comments  from  all 
interested  parties  on  the  selection 
criteria  and  their  continued  use  by 
FHWA  for  FY  2001  and  beyond. 
DATES:  Comments  on  the  selection 
criteria  for  PLH  discretionary  funding 
for  FY  2001  and  beyond  must  be 
received  on  or  before  July  12,  1999. 
ADDRESSES:  Your  signed,  written 
comments  on  project  selection  criteria 
for  PLH  discretionary  funding  for  FY 
2001  and  beyond  must  refer  to  the 
docket  number  appearing  at  the  top  of 
this  document  and  you  must  submit  the 
comments  to  the  Docket  Clerk,  U.S. 


DOT  Dockets,  Room  PL-401,  400 
SevenUi  Street,  SW.,  Washington,  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments 
should  include  a  self-addressed, 
stamped  envelope  or  postcard. 

Applications  for  candidate  projects 
for  FY  2000  funding  should  be 
submitted  to  the  FHWA  Division  Office 
in  the  State  of  the  applicant  in 
accordance  with  the  guidance  provided 
in  the  solicitation  memorandum. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Beidel.  Office  of  Program 
Administration,  (202)  366-1564;  or 
Wilbert  Baccus,  Office  of  the  Chief 
Counsel.  (202)  366-1396;  Federal 
Highway  Administi-ation,  400  Seventh 
Street  SW.,  Washington  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-4dl,  by  using  the 
universal  resource  locator  (URL):/jttp.7/ 
wvtrw.dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://wwv^\nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

The  solicitation  memorandum  will 
also  be  available  on  the  FHWA  web  site 
at  http://www.fhwa.dot.gov/ 
discretionary. 

Background 

TEA-21.  Pub.  L.  105-178,  112  Stat. 
107  (1998),  continued  the  PLH 
discretionary  program  through  FY  2003 
and  provides  $66.6  miUion  in  FY  1998 
and  $83.6  million  in  each  of  FY  1999 
through  2003  for  the  program.  On  March 
4,  1999,  the  FHWA  issued  a 
memorandum  to  its  division  offices, 
located  in  each  State,  the  District  of 
Colimibia  and  Puerto  Rico,  soliciting 
from  the  State  transportation  agencies 
candidate  projects  for  FY  2000  PLH 
discretionary  funding.  This 
memorandiun  is  published  here  for 
informational  purposes.  The 
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From:  Henry  H.  Rentz     HIPA. 
for  Vincent  F. 
Schimmoller  Pro- 
gram Manager,  In- 
frastructure. 

To:  Division  Adminis- 
trators Program 
Manager.  Federal 
Lands  Highway. 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  continued  the 
PLH  discretionary  program  through  FY 
2003.  With  this  memorandum,  we  are 
requesting  submission  of  eligible 
candidate  projects  for  FY  2000  PLH 
discretionary  funds. 

TEA-21  authorized  $83.64  million  for 
the  PLH  discretionary  program  for  FY 
2000.  Estimating  the  deductions  for 
FHWA  administration.  Section  1102(f) 
of  TEA-21,  and  administrative  expenses 
for  Federal  land  management  agencies, 
and  the  increase  due  to  the  revenue 
aligned  budget  authority  (RABA)  under 
Section  1105  of  TEA-21,  it  appears  that 
approximately  $70  to  $75  million  will 
be  available  for  allocation  to  projects  in 
FY  2000.  Of  this  available  funding,  $10 
million  will  be  used  to  fund  two 
projects  selected  for  FY  1999  funding 
that  were  deferred  in  order  to  fund 
Congressional  earmarking  in  the  FY 
1999  appropriations  act  conference 
report.  Therefore,  only  $60  to  $65 
million  will  be  available  for  projects  in 
FY  2000. 

Attached  to  this  memorandum  are  the 
program  guidelines  that  contain 
information  on  eligibility,  selection 
criteria,  and  submission  requirements. 
Please  provide  this  information  to  your 
State  and  work  with  them  to  identify 
viable,  quality  candidate  projects  for 
this  program. 

We  ask  that  you  pay  particular 
attention  to  the  submission 
requirements  listed  in  the  attached 
guidelines.  Many  of  the  candidates 
submitted  last  year  did  not  provide  all 
of  the  necessary  information.  With  the 
elimination  of  the  region  offices,  we  are 
relying  on  you  to  ensure  that  all  of  the 
applications  from  your  State  are 
completed  in  accordance  with  the 
appropriate  submission  requirements. 
This  is  important  to  ensure  that  all 
candidates  receive  a  fair  evaluation.  Due 
to  the  shortened  time  frame  last  year 
because  of  the  late  passage  of  TEA-21, 
we  were  not  able  to  return  incomplete 

[In  miUionsI 


applications,  and  our  evaluation  was 
based  on  insufficient  information  in 
some  cases.  This  year  we  will  return 
incomplete  applications,  which  could 
jeopardize  consideration  of  the 
candidate  projects  if  the  applications  are 
not  resubmitted  in  time. 

We  are  requesting  that  candidate 
project  submissions  be  received  in 
Headquarters  no  later  than  July  1,  1999. 
Projects  received  after  this  date  may  not 
receive  full  consideration. 

Because  the  available  funding  is 
always  far  less  than  the  demand,  we  ask 
that  submissions  include  only  candidate 
projects  that,  if  funded,  can  be  obligated 
in  FY  2000.  Any  allocations  in  FY  2000 
will  be  made  on  the  assumption  that  the 
proposed  projects  are  viable  and  the 
implementation  schedules  are  realistic. 
Any  unobligated  balances  remaining  on 
September  15,  2000,  will  be  withdrawn 
and  used  for  funding  future  fiscal  year 
requests. 

If  there  are  any  questions,  please 
contact  Mr.  Larry  Beidel  (202-366- 
1564)  of  our  Office  of  Program 
Administration. 

Attachment — Public  Lands  Highways 
Discretionary  Program 

Program  Guidelines 

Background 

The  Public  Lands  Highways  (PLH)  Program 
was  originally  established  in  1930  by  the 
Amendment  Relative  to  Construction  of 
Roads  through  Public  Lands  and  Federal 
Reservations.  Funding  was  provided  from  the 
General  Funds  of  the  Treasury.  The  intent  of 
the  program  is  to  improve  access  to  and 
within  the  Federal  lands  of  the  nation.  The 
Federal-Aid  Highway  Act  of  1970  changed 
the  funding  source  for  the  program  from  the 
General  Funds  to  the  Highway  Trust  Fund, 
effective  in  FY  1972.  The  program  has  been 
continued  with  each  highway  or 
transportation  act  since  then,  and  the  latest 
transportation  act,  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21,  Public 
Law  105-178),  has  continued  the  program 
through  FY  2003. 

Statutory  References: 

23  U.S.C.  202,  203  &  204;  TEA-21  Section 
1101(a)(8)(B) 

Funding 


1998 


$66.6 


1999 


2000 


$83.6 


$83.6 


2001 


$83.6 


2002 


$83.6 


2003 


$83.6 


TEA-21  provides  S196  million  in  FY  1998 
and  $246  million  in  each  of  fiscal  years  1999 
through  2003  for  Public  Lands  Highways.  In 
accordance  with  23  U.S.C.  202(a),  34  percent 
of  these  funds  are  available  for  the  PLH 
discretionary  program.  For  FY  1998,  this  is 
S66.6  million,  and  for  fiscal  years  1999 
through  2003,  this  is  $83.6  million  per  year. 

This  available  funding  is  reduced  by 
FHWA  administration  expenses,  which  may 
be  up  to  1.5  percent.  The  amount  of  available 
funding  is  also  impacted  by  any  obligation 
limitation  imposed  on  the  Federal-aid 
highway  program  under  the  provisions  of 
TEA-21  Section  1102(f),  Redistribution  of 
Certain  Authorized  Funds.  Under  this 
provision,  any  funds  authorized  for  the 
program  for  the  fiscal  year,  which  are  not 
available  for  obligation  due  to  the  imposition 
of  an  obligation  limitation,  are  not  allocated 
for  the  PLH  program,  but  are  redistributed  to 
the  States  by  formula  as  STP  funds.  In 
accordance  with  23  U.S.C.  204(i),  these  PLH 
funds  are  also  available  for  administration 
expenses  and  transportation  planning  costs 
of  Federal  land  management  agencies. 

After  these  reductions,  it  is  expected  that 
approximately  $70  million  will  be  available 
for  candidate  projects  each  of  fiscal  years 
2000  through  2003.  This  available  funding 
may  also  increase  or  decrease  each  year 
depending  on  the  obligation  limitation 
calculation  and  on  the  estimated  receipts  to 
the  Highway  Trust  Fund. 
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Federal  Share 

In  accordance  with  23  U.S.C.  204(b),  the 
Federal  share  of  the  costs  for  any  project 
eligible  under  this  program  is  100  percent. 

Obligation  Limitation 

The  PLH  discretionary  funds  are  subject  to 
obligation  limitation;  however,  100  percent 
obligation  authority  is  provided  with  the 
allocation  of  funds  for  the  selected  projects. 
The  obligation  limitation  reduces  the 
available  funding  for  the  program  under  the 
provisions  of  TEA-21  Section  1102(f) 
discussed  above. 

Eligibility 

Under  the  provisions  of  23  U.S.C.  S02(b), 
the  funds  shall  be  allocated  "among  those 
States  having  unappropriated  or  unreserved 
public  lands,  nontaxable  Indian  lands  or 
other  Federal  reservations,  on  the  basis  of 
need  in  such  States."  Therefore,  all  States  are 
eligible  to  apply  for  PLH  discretionary 
funding. 

In  accordance  with  23  U.S.C.  204(b),  the 
PLH  funds  are  available  for  any  kind  of 
transportation  project  eligible  for  assistance 
under  Title  23,  United  States  Code,  that  is 
within,  adjacent  to,  or  provides  access  to  the 
areas  served  by  the  public  lands  highway.  A 
"public  lands  highway"  means  a  forest  road 
under  the  jurisdiction  of  and  maintained  by 
a  public  authority  and  open  to  public  travel 
or  any  highway  through  unappropriated  or 
unreserved  public  lands,  nontaxable  Indian 
lands,  or  other  Federal  reservations  under  the 
jurisdiction  of  and  maintained  by  a  public 
authority  and  open  to  public  travel.  Federal 
reservations  are  considered  to  include  lands 
owned  by  the  Department  of  the  Interior, 
Department  of  Agriculture,  Department  of 
Defense  and  other  Federal  agencies. 


The  PLH  funds  are  available  for 
transportation  planning,  research, 
engineering,  and  construction  of  the 
highways,  roads,  and  parkways,  or  of  transit 
facilities  within  the  Federal  public  lands. 
Under  23  U.S.C.  204(h),  eligible  projects 
under  the  PLH  program  may  also  include  the 
following: 

1.  Transportation  planning  for  tourism  and 
recreational  travel,  including  the  National 
Forest  Scenic  Byways  Program.  Bureau  of 
Land  Management  Back  Country  Byways 
Program,  National  Trail  System  Program,  and 
other  similar  Federal  programs  that  benefit 
recreational  development. 

2.  Adjacent  vehicular  parking  areas. 

3.  Interpretive  signage. 

4.  Acquisition  of  necessary  scenic 
easements  and  scenic  or  historic  sites. 

5.  Provision  for  pedestrians  and  bicycles. 

6.  Construction  and  reconstruction  of 
roadside  rest  areas,  including  sanitary  and 
water  facilities. 

7.  Other  appropriate  public  road  facilities 
such  as  visitor  centers. 

8.  A  project  to  build  a  replacement  of  the 
federally  owned  bridge  over  the  Hoover  Dam 
in  the  Lake  Mead  National  Recreation  Area 
between  Nevada  and  Arizona. 

In  addition,  23  U.S.C.  134(d)(3),  as 
amended  by  TEA-21  Section  1203,  provides 
that  up  to  "1  percent  of  the  funds  allocated 
under  23  U.S.C.  202  may  be  used  to  carry  out 
the  transportation  planning  process  for  the 
Lake  Tahoe  region,"  and  that  highway 
projects  included  in  these  transportation 
plans  "may  be  funded  using  funds  allocated 
under  23  U.S.C.  202."  Applications  for  these 
activities,  therefore,  could  also  be  submitted 
requesting  PLH  discretionary  funding. 

Selection  Criteria 

The  following  criteria  are  used  to  evaluate 
the  submitted  candidates  for  selection. 

The  only  statutory  criterion  is  found  in  23 
U.S.C.  202(b):  "The'Secrstar}'  shall  give 
preference  to  those  projects  which  are 
significantly  impacted  by  Federal  land  and 
resource  management  activities  which  are 
proposed  by  a  State  which  contains  at  least 
3  percent  of  the  total  public  lands  in  the 
Nation."  The  following  eleven  States  have  at 
least  3  percent  of  the  nation  s  Federal  public 
lands:  Alaska,  Arizona,  California,  Colorado, 
Idaho,  Montana,  Nevada,  New  Mexico, 
Oregon,  Utah,  and  Wyoming. 

FHWA  has  not  established  regulatory 
criteria  for  selection  of  PLH  discretionary 
projects;  however,  in  its  annual  solicitation. 
FHWA  notes  that  the  following  criteria  are 
also  considered  in  the  evaluation  of 
candidates  for  this  program: 

•  Equitable  distribution  of  funding  among 
the  States— In  applying  this  criterion,  the 
PLH  discretionary  funding  distributed  over 
the  past  20  years  is  considered  and  two 
factors  are  used  to  determine  a  State's  fair 
share  of  this  distribution:  (1)  the  State's  share 
of  the  Nation's  Federal  public  lands  and  (2) 
the  percentage  of  an  individual  State's  area 
that  is  comprised  of  Federal  public  lands. 
Preference  is  given  to  those  States  that  are 
"behind"  in  their  fair  share  of  the  funding. 

•  Leveraging  of  private  or  other  public 
funding — Because  the  annual  requests  for 
funding  far  exceed  the  available  PLH 


discretionary  funds,  commitment  of  other 
funding  sources  to  complement  the  requested 
PLH  discretionary  funding  is  an  important 
factor. 

•  Expeditious  completion  of  project — 
Preference  is  also  given  to  requests  that  will 
expedite  the  completion  of  a  viable  project 
over  requests  for  initial  funding  of  a  project 
that  could  require  a  long-term  commitment  of 
future  PLH  funding.  For  large-scale  projects 
consideration  is  given  to  the  State's  total 
funding  plan  to  expedite  the  completion  of 
the  project. 

•  Amount  of  PLH  funding— The  requested 
amount  of  funding  is  another  consideration. 
For  States  that  have  a  relatively  small  amount 
of  Federal  public  lands,  moderately  sized 
(<$500,000)  project  requests  are  given  more 
favorable  consideration. 

•  State  priorities— For  States  that  submit 
more  than  one  project,  consideration  is  given 
to  the  individual  State's  priorities  if 
specified. 

•  National  geographic  distribution  of  the 
funding  within  the  PLH  program— Although 
preference  is  to  be  given  to  the  States  with 
at  least  3  percent  of  the  Nation's  public 
lands,  consideration  is  also  given  to 
providing  funding  to  States  in  the  eastern 
part  of  the  country  to  provide  some 
geographic  balance  for  the  program. 

Because  the  concept  of  equity  was 
important  in  the  development  of  TEA-21. 
project  selection  will  also  consider  national 
geographic  distribution  among  all  of  the 
discretionary'  programs  as  well  as 
congressional  direction  or  guidance  provided 
on  specific  projects  or  programs. 

Solicitation  Procedure 

Each  year,  usually  around  March,  a 
memorandum  is  sent  from  the  FHWA 
Headquarters  Office  of  Program 
Administration  to  the  FHWA  division  offices 
requesting  the  submission  of  candidate 
projects  for  the  following  fiscal  year's 
funding.  This  solicitation  is  also  published  in 
the  Federal  Register.  The  FHWA  division 
offices  provide  this  solicitation  request  to  the 
State  transportation  departments,  who  are  the 
only  agencies  that  can  submit  candidates 
under  the  provisions  of  23  U.S.C.  202(b).  The 
State  transportation  departments  coordinate 
with  local  and  Federal  agencies  within  their 
respective  States  in  order  to  develop  viable 
candidate  projects.  The  State  transportation 
departments  submit  the  candidate 
applications  to  the  FHWA  division  offices, 
who  send  them  in  to  the  Office  of  Program 
Administration.  Candidate  projects  are  due 
in  FHWA  Headquarters  usually  around  the 
first  of  July. 

The  specific  timetable  for  the  solicitation 
process  for  any  particular  fiscal  year  is 
provided  in  the  solicitation  memorandum. 
The  most  recent  solicitation  is  provided  in 
these  Guidelines  for  reference. 

The  candidate  project  applications  are 
reviewed  and  evaluated  by  the  Office  of 
Program  Administration  and  an  allocation 
plan  is  prepared  for  presentation  of  the 
candidate  projects  to  the  Office  of  the  Federal 
Highway  Administrator,  where  the  final 
selection  of  projects  for  funding  is  made.  The 
announcement  of  the  selected  projects  and 
the  allocation  of  funds  is  usually 
accomplished  by  the  middle  of  November. 
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Submissiqn  Requirements 
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Location — Describe  the  specific 
the  project,  including  route 
d  mileposts,  if  applicable. 
Lands  Category — Specify  what 
ilic  lands  are  being  served  by  the 
whether  the  project  is  within, 
or  provides  access  to  the  public 


. Work — Describe  the  project 

completed  under  this  particular 
d  whether  this  is  a  complete 
part  of  a  larger  project, 
t  Purpose — The  States'  submission 
iw  how  the  proposed  project  and/ 
iway  route  of  which  it  is  a  part 
:  'ederal  land  and  resource 

needs  in  the  State.  This  should 
s|atus  and  adequacy  of  the  existing 

regard  to  route  continuity, 
<  nd  safety  and  the  benefits 

from  completion  of  the  proposed 


ing  and  Coordination — For  the 
project,  describe  the  coordination 
input  from  the  various  Federal  land 

State,  and  metropolitan 
agencies  involved.  Section  204(a)  of 
Jnited  States  Code,  as  amended, 
regionally  significant  Federal 
igtiways  program  projects  to  be 
in  cooperation  with  States  cmd 
tan  planning  organizations,  and 
in  appropriate  Federal  lands 
program.  State,  and  metropolitan 
transportation  improvement 


ye  ar  i 


and  Future  Traffic — For 
arojects  provide  the  current  and 
average  daily  traffic.  For  other 
such  as  visitor  centers,  it  may  be 
to  describe  the  number  of  visitors 
(idated  by  the  facility. 
Pre  ect  Administration — Indicate 
he  Federal  funds  for  this  project 
I  Iministered  by  the  State 

agency  or  a  Federal  Lands 
Division  (FLHD)  of  FHWA.  If  the 
other  Federal  Agencies  are 
the  type  of  involvement,  whether  it 
mf  nary  engineering  or  contract 

or  other,  should  be  specified. 
FLHD  is  available  to  assist  with 
J  igency  coordination  and  should 
i  my  data  and  information  requested. 
Arfount  of  Federal  PLH  Discretionary 
nested — Indicate  the  amount  of 
1  'LH  funds  being  requested  for  that 
Candidates  should  onlv  be 
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submitted  from  projects  that  are  ready  to 
advance  in  that  fiscal  year.  If  a  State  is 
willing  to  accept  partial  funding  of  the 
request,  that  should  also  be  indicated. 
Sometimes  partial  funding  of  requests  is 
utilized  to  provide  funding  to  more  projects, 
since  the  requests  far  exceed  the  funding 
available. 

13.  Commitment  of  Other  Funds— Indicate 
the  amounts  and  sources  of  any  private  or 
other  public  funding  being  provided  as  part 
of  this  project.  Only  indicate  those  amounts 
of  funding  that  are  firm  and  documented 
commitments.  The  submission  must  include 
written  confirmation  of  these  commitments 
from  the  entity  controlling  the  committed 
funds. 

14.  Previous  PLH  Discretionary  Funding — 
Indicate  the  amount  and  fiscal  year  of  any 
previous  PLH  discretionary  funds  received 
for  this  project  or  route. 

15.  Future  Funding  Needs — Indicate  the 
estimated  future  funding  needs  for  the 
project,  including  anticipated  requests  for 
additional  PLH  discretionary  funding,  the 
items  of  work  to  be  completed  and  projected 
scheduling. 

16.  Project  Area  Map — It  is  suggested  that 
a  readable  map,  clearly  showing  the 
proposed  project  and  its  relationship  to  the 
overall  development  of  a  highway  route,  as 
well  as  its  relationship  to  the  Federal  public 
lands,  be  included.  The  map  should  also 
show  any  previously  completed  work  on  this 
highway  route,  if  any,  plus  additional  work 
being  planned  beyond  the  proposed  project. 

17.  Talking  Points  Briefing— A  one  page 
talking  points  paper  covering  basic  project 
information  is  also  needed  for  use  by  tho 
Office  of  the  Secretary  for  the  congressional 
notification  process  should  a  project  be 
selected  for  funding.  Each  State's  request  for 
discretioneiry  funds  must  include  a  talking 
points  paper.  A  sample  paper  is  included  in 
these  Guidelines. 

State  Transportation  Agency 
Responsibilities 

1.  Coordinate  with  State,  local,  and  Federal 
agencies  within  the  State  to  develop  viable 
candidate  projects. 

2.  Ensure  that  the  applications  for 
candidate  projects  meet  the  submission 
requirements  outlined  above. 

3.  Establish  priorities  for  their  candidate 
projects  if  desired. 

4.  Submit  the  applications  to  the  local 
FHWA  division  office  on  time  so  that  the 
submission  deadline  can  be  met. 

FHWA  Division  Office  Responsibilities 

1.  Provide  the  solicitation  memorandum 
and  this  program  information  to  the  State 
transportation  agency. 

2.  Request  candidate  projects  be  submitted 
by  the  State  to  the  FHWA  division  office  to 
meet  the  submission  deadline  established  in 
the  solicitation. 

3.  Review  all  candidate  applications 
submitted  by  the  State  prior  to  sending  them 
to  FHWA  Headquarters  to  ensure  that  they 
are  complete  and  meet  the  submission 
requirements. 

4.  Submit  the  candidate  applications  to 
FHWA  Headquarters  by  the  established 
submission  deadline. 


FHWA  Headquarters  Program  Office 
Responsibilities 

1.  Solicit  candidates  from  the  States 
through  annual  solicitation  memorandum. 

2.  Review  candidate  project  submissions 
and  compile  program  and  project  information 
for  preparation  of  allocation  plan. 

3.  Submit  allocation  plan  to  the  Office  of 
the  Federal  Highway  Administrator  for  use  in 
making  final  project  selections. 

4.  Allocate  funds  for  the  selected  projects. 

FHWA  Headquarters  Program  Office  Contact 

Larry  Beidel,  Highway  Engineer,  Office  of 
Program  Administration,  Phone:  (202)  366- 
1564,  Fax:  (202)  366-3988,  E-mail: 
larry.beidel@fhwa.dot.gov 

Sample  Talking  Points  Briefing  for  Secretary 

Note:  These  talking  points  will  be  used  by 
the  Office  of  the  Secretary  in  making 
congressional  notification  contacts.  Since 
some  of  the  recipients  of  the  calls  may  not 
be  closely  familiar  with  the  highway 
program,  layman's  language  should  be  used 
to  the  extent  possible.  Information  contained 
in  the  talking  points  may  be  used  by  a 
member  of  Congress  in  issuing  a  press  release 
announcing  the  discretionary  allocation. 

Public  Lands  Highways  (PLH)  Discretionary 
Funds 

Grantee:  <List  full  name  of  State 

Transportation  Agency> 
Project:  <short  name/description  of  project> 

This  project  provides  for  reconstructing 

_._  miles  of  US  1  in County 

extending  from  State  Route  2  Intersection  in 
Hometown  to  the  County  Road  3  in  the 
vicinity  of  SnMllville.  Widening  2  feet  on 
either  side  with  improvements  on  horizontal 
alignment  and  installation  of  1000  feet  of 
guard  rail  are  included  in  the  project. 
FHWA  FUNDS:  $xx,xxx,xxx.  <requested 

funds> 

Specify  other  source  of  funds  (for  ex:  State, 
local.  Forest  highways,  etc,  if  any,  to 
supplement  Federal  funds. 

•  This  project  will  improve  access  to  the 
Navajo  Indian  Reservation  and  improve  the 
local  economy. 

•  This  project  is  part  of  the  second  phase 
of  a  5-year  program  to  reconstruct  a  30-mile 
sectiori  of  Forest  Road  11  (State  Route  201) 
between  Town  A  and  Town  B. 

•  The  project  will  be  advertised  for 
construction  in  <month/year>  and  is 
scheduled  for  completion  in  <month/year>. 

(FR  Doc.  99-11924  Filed  5-11-99;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Rehabilitation,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92—463 
that  a  meeting  of  the  Veterans'  Advisory 
Committee  on  Rehabilitation  (VACOR), 
authorized  by  Pub.  L.  96-466,  section 
1521,  will  be  held  on  May  18  through 


20,  1999.  The  meeting  will  be  held  at 
the  Department  of  Veterans  Affairs 
Central  Office,  Room  430,  810  Vermont 
Avenue  NW,  Washington,  DC  20420.  On 
May  18  and  19,  the  meeting  will 
convene  at  9:00  a.m.  and  adjourn  at  4:00 
p.m.  On  May  20,  the  meeting  will 
convene  at  9:00  a.m.  and  adjourn  at 
12:00  noon.  The  purpose  of  the  meeting 
is  to  review  the  new  case  management 
system  (WINRS)  which  has  been 
introduced  into  Vocational 
Rehabilitation  field  office  operations,  hi 
addition,  the  Committee  will  learn 
about  the  "One  Step  Career  Center" 
concept  currently  in  development  at  the 
National  Center  on  Education  and  the 
Economy. 

On  May  18,  the  meeting  will  begin 
with  opening  remarks  and  an  overview 
by  Mr.  Ronald  W.  Drach,  Chairman.  A 
presentation  will  follow  which  will 
examine  the  computer-based  Vocational 
Rehabilitation  Case  Management  System 
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(WINRS),  both  at  the  field  and  Central 
Office  reporting  levels.  The  afternoon 
session  will  consist  of  a  review  of 
veteran  rehabilitation  issues. 

On  May  19,  Mr.  Jefft-ey  Green,  VA 
Deputy  Ethics  Attorney,  will  brief  the 
VACOR  membership  on  the  annual 
ethics  requirements  associated  with 
membership  and  financial  disclosure 
forms.  Also,  Mr.  John  Dorrer  and  Mr. 
Neil  Ridley,  of  the  National  Center  on 
Education  and  the  Economy,  along  with 
Mr.  James  Hartman,  of  the  Vets 
Employment  Training  Administration, 
will  present  information  on  the  "One- 
Stop  Career  Center"  concept  being 
developed  by  the  Department  of  Labor. 
The  afternoon  session  will  feature  Ms. 
Violet  Parker,  Director,  Foreign 
Countries  Operations,  Veterans 
Affairs — Canada.  She  will  report  on  the 
status  of  rehabihtation  services 
provided  to  American  military  veterans 
residing  in  Canada.  Finally,  Mr.  Julius 


M.  Williams,  Jr.,  Director  of  the  VA's 
Vocational  Rehabilitation  Service,  will 
present  an  update  on  the  vocational 
rehabilitation  program,  as  well  as  future 
program  goals  and  casework  projects. 

On  May  20,  the  meeting  will  consist 
of  a  review  of  past  unfinished  business, 
recommendations  for  program  changes, 
and  a  discussion  of  future  meeting  sites 
and  potential  agenda  topics. 

All  meetings  will  be  open  to  the 
general  public.  Oral  statements  will  be 
heard  at  the  May  20  morning  meeting. 
If  additional  information  is  needed, 
please  contact  Frank  J.  Donlan. 
Counseling  Psychologist,  Department  of 
Veterans  Affairs,  at  (202)  273-7436. 

Dated:  May  5,  1999. 

By  Direction  of  the  Secretary: 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  99-11923  Filed  5-11-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  216,  223,  229,  231,  232, 
and  236 

[FRA  Docket  No.  PCSS-1,  Notice  No.  5] 

RIN  213|>-AA9S 

Passeriger  Equipment  Safety 
Standards 

AGENCV:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTTONq  Final  rule. 

SUMMAIfY:  FRA  is  issuing  comprehensive 
Federal  safety  standards  for  railroad 
passenger  equipment.  The  purpose  of 
these  safety  standards  is  to  prevent 
collisiotis,  derailments,  and  other 
occiuxdnces  involving  railroad 
passenger  equipment  that  cause  injury 
or  deatn  to  railroad  employees,  railroad 
passengers,  or  the  general  public;  and  to 
mitigatfe  the  consequences  of  any  such 
occurrances,  to  the  extent  they  cannot 
be  prevented.  The  final  rule  promotes 
passenger  train  safety  through 
require|nents  for  railroad  passenger 
equipnjent  design  and  performance;  fire 
sajety;  emergency  systems;  the 
inspection,  testing,  and  maintenance  of 
passenger  equipment;  and  other 
provisions  for  the  safe  operation  of 
railroaa  passenger  equipment.  The  final 
rule  addresses  passenger  train  safety  in 
an  envilronment  where  technology  is 
advanc  ng  and  equipment  is  being 
designc  d  for  operation  at  higher  speeds. 
The  find  rule  amends  existing 
regulat:  ons  concerning  special  notice  for 
repairs  safety  glazing,  locomotive 
safety,  safety  appliances,  and  railroad 
power  brakes  as  applied  to  passenger 
equip  nient. 

The  I  inal  rule  does  not  apply  to 
tourist  md  historic  railroad  operations. 
Howev  jr,  after  consulting  with  the 
excursi  an  railroad  associations  to 
determ  ne  appropriate  applicability  in 
light  of  financial,  operational,  or  other 
factors  unique  to  such  operations.  FRA 
may  prtescribe  requirements  for  these 
operati  jns  that  are  similar  to  or  different 
from  th  ose  affecting  other  types  of 
passen]  ;er  operations. 
DATES:  This  regulation  is  effective  July 
12,  1999.  The  incorporation  by  reference 
of  certa  in  publications  listed  in  the  rule 
is  appr  )ved  by  the  Director  of  the 
Federa  Register  as  of  July  12,  1999. 
ADDRES  SES:  Any  petition  for 
reconsi  deration  should  reference  FRA 
Docket  No.  FCSS-1,  Notice  No.  5.  and 
be  submitted  in  triplicate  to  the  Docket 
Clerk,  ( )ffice  of  Chief  Counsel,  FRA, 


1120  Vermont  Avenue,  Mail  Stop  10, 
Washington,  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Newman,  Staff  Director,  Motive 
Power  and  Equipment  Division,  Office 
of  Safety  Assurance  and  Compliance, 
FRA,  1120  Vermont  Avenue,  Mail  Stop 
25,  Washington,  D.C.  20590  (telephone: 
202-493-6300);  Daniel  Alpert,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
1120  Vermont  Avenue,  Mail  Stop  10, 
Washington,  D.C.  20590  (telephone: 
202-493-6026);  or  Thomas  Herrmann, 
Trial  Attorney,  Office  of  Chief  Counsel, 
FRA,  1120  Vermont  Avenue,  Mail  Stop 
10,  Washington,  DC.  20590  (telephone: 
202-493-6036). 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents  for  Supplementary 
Information 

I.  Introduction 

n.  Statutory  Background 

III.  Passenger  Equipment  Safety  Standards 

Working  Group 

IV.  Proceedings  to  Date 

V.  Discussion  of  Specific  Comments  and 

Conclusions 

A.  Application  of  the  final  rule  to  rapid 
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I.  Introduction 

Passenger  railroads  offer  the  traveling 
public  one  of  the  safest  forms  of 
transportation  available.  In  the  eight- 
year  period  1990-1997,  there  were  0.89 
passenger  fatalities  for  every  billion 
miles  of  passenger  transportation  by 
rail.  Nevertheless,  collisions, 
derailments,  and  other  such  occurrences 
continue  to  occur,  often  as  a  result  of 
factors  beyond  the  control  of  the 
passenger  railroad.  Further,  the  rail 
passenger  environment  is  rapidly 
changing.  Worldwide,  passenger 
equipment  operating  speeds  are 
increasing.  Passenger  trainsets  designed 
to  European  safety  standards  have  been 
proposed  for  operation  in  the  United 
States-and  a  few  are  in  operation. 
Overall,  these  trainsets  do  not  meet  the 
structural  standards  that  are  common 
for  passenger  equipment  operating  in 
the  United  States.  FRA  believes  that 
adherence  to  such  common  standards 
by  the  nation's  passenger  railroads  has 
in  large  measure  contributed  to  the  high 
level  of  SEifety  at  which  rail  passenger 
service  is  currently  provided  in  the 
United  States.  However,  these  standards 
generally  do  not  have  the  force  of  law. 

Effective  Federal  safety  standards  for 
freight  equipment  have  long  been  in 
place,  but  equivalent  Federal  safety 
standards  for  passenger  equipment  have 
not  existed.  Further,  the  Association  of 
American  Railroads  (AAR)  currently 
sets  industry  standards  for  the  design 
and  maintenance  of  freight  equipment 
that  add  materially  to  the  safe  operation 
of  such  equipment.  However,  over  the 
years,  the  AAR  has  discontinued  the 
development  and  maintenance  of 
industry  standards  for  railroad 
passenger  equipment. 

FRA  must  necessarily  be  vigilant  in 
ensuring  that  passenger  trains  continue 
to  be  designed,  built,  and  operated  with 
a  high  level  of  safety.  In  general,  the 
railroad  operating  environment  in  the 
United  States  requires  passenger 
equipment  to  operate  commingled  with 
very  heavy  and  long  fi"eight  trains,  often 
over  track  with  frequent  grade  crossings 
used  by  heavy  highway  equipment. 
European  passenger  operations,  on  the 
other  hand,  are  intermingled  with 
fi'eight  equipment  of  lesser  weight  than 
in  North  America.  In  many  cases, 
highway-rail  grade  crossings  also  pose 
lesser  hazards  to  passenger  trains  in 
Europe  due  to  lower  highway  vehicle 
weight.  FRA  is  concerned  with  the  level 
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of  safety  provided  by  passenger 
equipment  designed  to  European  and 
other  international  standards  when  such 
equipment  is  operated  in  the  United 
States. 

A  clear  set  of  Federal  safety  standards 
for  railroad  passenger  equipment  is 
needed  that  is  tailored  to  the  nation's 
operating  environment  in  order  to 
provide  for  the  safety  of  rail  operations 
in  the  United  States  and  to  facilitate 
sound  planning  for  these  operations.  In 
furtherance  of  this  safety  objective,  FRA 
is  pleased  by  the  American  Public 
Transit  Association's  (APTA)  initiative 
to  continue  the  development  and 
maintenance  of  voluntary  industry 
standards  for  the  safety  of  railroad 
passenger  equipment.  These  standards 
will  complement  FRA's  safety  standards 
and,  thus,  will  work  together  to  provide 
an  even  higher  level  of  safety  for  rail 
passengers,  rail  employees,  and  the 
public  as  a  whole. 

n.  Statutory  Background 

In  September,  1994,  the  Secretary  of 
Transportation  convened  a  meeting  of 
representatives  from  all  sectors  of  the 
rail  industry  with  the  goal  of  enhancing 
rail  safety.  As  one  of  the  initiatives 
arising  from  this  Rail  Safety  Summit, 
the  Secretary  announced  that  DOT 
would  begin  developing  safety 
standards  for  rail  passenger  equipment 
over  a  five-year  period.  In  November, 
1994,  Congress  adopted  the  Secretary's 
schedule  for  implementing  rail 
passenger  equipment  regulations  and 
included  it  in  the  Federal  Railroad 
Safety  Authorization  Act  of  1994  (the 
Act),  Pub.  L.  No.  103-440,  108  Stat. 
4619,  4623-4624  (November  2,  1994). 
Section  215  of  the  Act,  as  now  codified 
at  49  U.S.C.  20133,  requires: 

(a)  MINIMUM  STANDARDS.— The 
Secretary  of  Transportation  shall  prescribe 
regulations  establishing  minimum  standards 
for  the  safety  of  cars  used  by  railroad  carriers 
to  transport  passengers.  Before  prescribing 
such  regulations,  the  Secretary  shall 
consider — 

(1)  the  crashworthiness  of  the  cars; 

(2)  interior  features  (including  luggage 
restraints,  seat  belts,  and  exposed  surfaces) 
that  may  affect  passenger  safety; 

(3)  maintenance  and  inspection  of  the  cars; 

(4)  emergency  response  procedures  and 
equipment;  and 

(5)  any  operating  rules  and  conditions  that 
directly  affect  safety  not  otherwise  governed 
by  regulations. 

The  Secretary  may  make  applicable  some  or 
all  of  the  standards  established  under  this 
subsection  to  cars  existing  at  the  time  the 
regulations  are  prescribed,  as  well  as  to  new 
cars,  and  the  Secretary  shall  explain  in  the 
rulemaking  document  the  basis  for  making 
such  standards  applicable  to  existing  cars. 

(b)  INITIAL  AND  FINAL 
REGULATIONS.— (1)  The  Secretary  shall 


prescribe  initial  regulations  under  subsection 
(a)  within  3  years  after  the  date  of  enactment 
bf  the  Federal  Railroad  Safety  Authorization 
Act  of  1994.  The  initial  regulations  may 
exempt  equipment  used  by  tourist,  historic, 
scenic,  and  excursion  railroad  carriers  to 
transport  passengers. 

(2)  The  Secretary  shall  prescribe  final 
regulations  under  subsection 

(a)  within  5  years  after  such  date  of 
enactment. 

(c)  PERSONNEL.— The  Secretary  may 
establish  within  the  Department  of 
Transportation  2  additional  full-time 
equivalent  positions  beyond  the  number 
permitted  under  existing  Jaw  to  assist  with 
the  drafting,  prescribing,  and  implementation 
of  regulations  under  this  section. 

(d)  CONSULTATION.— In  prescribing 
regulations,  issuing  orders,  and  making 
amendments  under  this  section,  the  Secretary 
may  consult  with  Amtrak,  public  authorities 
operating  railroad  passenger  service,  other 
railroad  carriers  transporting  passengers, 
organizations  of  passengers,  and 
organizations  of  employees.  A  consultation  is 
not  subject  to  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.),  but  minutes 
of  the  consultation  shall  be  placed  in  the 
public  docket  of  the  regulatory  proceeding. 

The  Secretary  of  Transportation  has 
delegated  these  rulemaking 
responsibilities  to  the  Federal  Railroad 
Administrator.  49  CFR  1.49(m). 

m.  Passenger  Equipment  Safety 
Standards  Working  Group 

Consistent  with  the  intent  of  Congress 
that  FRA  consult  with  the  railroad 
industry  in  prescribing  these 
regulations,  FRA  invited  various 
organizations  to  participate  in  a  working 
group  to  focus  on  the  issues  related  to 
railroad  passenger  equipment  safety  and 
assist  FRA  in  developing  Federal  safety 
standards.  The  Passenger  Equipment 
Safety  Standards  Working  Group  (or  the 
"Working  Group")  first  met  on  June  7, 
1995,  and  has  assisted  FRA  throughout 
the  rulemaking  process.  Since  its  initial 
meeting,  the  Working  Group  has 
evolved  so  that  its  membership  includes 
representatives  from  the  following 
organizations: 
American  Association  of  Private 

Railroad  Car  Owners,  Inc.  (AAPRCO) 
American  Association  of  State  Highway 

and  Transportation  Officials 

(AASHTO) 
APTA 
AAR 
Brotherhood  of  Locomotive  Engineers 

(BLE) 
Brotherhood  Railway  Carmen  (BRC) 
FRA 
Federal  Transit  Administration  (FTA)  of 

DOT 
National  Railroad  Passenger  Corporation 

(Amtrak) 
National  Association  of  Raihoad 

Passengers  (NARP) 


Railway  Progress  Institute  (RPI) 
Safe  Travel  America  (STA) 
Transportation  Workers  Union  of 

America  (TWU) 
United  Transportation  Union  (UTU), 

and 
Washington  State  Department  of 

Transportation  (WDOT) 

The  Working  Group  is  chaired  by 
FRA,  and  supported  by  FRA  program, 
legal,  and  research  staff,  including 
technical  personnel  from  the  Volpe 
National  Transportation  Systems  Center 
(Volpe  Center)  of  the  Research  and 
Special  Programs  Administration  of 
DOT.  FRA  has  included  vendor 
representatives  designated  by  RPI  as 
associate  members  of  the  Working 
Group.  FRA  has  also  included  the 
AAPRCO  as  an  associate  Working  Group 
member.  The  National  Transportation 
Safety  Board  (NTSB)  has  designated 
staff  members  to  advise  the  Working 
Group. 

In  developing  proposed  safety 
standards  for  passenger  equipment 
operating  at  speeds  greater  than  125 
mph  but  not  exceeding  150  mph.  FRA 
formed  a  subgroup  (the  "Tier  II 
Equipment  Subgroup")  of  Working 
Group  members  representing  interests 
associated  with  the  provision  of  rail 
passenger  service  at  such  high  speeds. 
The  full  Working  Group  recommended 
the  formation  of  a  smaller  subgroup  to 
consider  Tier  II  passenger  equipment 
standards,  as  a  number  of  Working 
Group  members  found  the  operation  of 
high-speed  passenger  equipment  to  be 
outside  their  immediate  interest  and 
expertise.  FRA  invited  representatives 
from  organizations  including  Amtrak, 
the  BLE,  BRC.  RPI,  and  UTU  to 
participate  in  developing  the  Tier  II 
standards. 

In  accordance  with  49  U.S.C. 
20133(d),  the  evolving  positions  of  the 
Working  Group  members — as  reflected 
in  the  minutes  of  the  group's  meetings 
and  associated  documentation,  together 
with  data  provided  by  the  members 
during  their  deliberations — have  been 
placed  in  the  public  docket  of  this 
rulemaking. 

IV.  Proceedings  to  Date 

On  June  17,  1996,  FRA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  concerning  the 
establishment  of  comprehensive  safety 
standards  for  railroad  passenger 
equipment  (61  FR  30672).  The  ANPRM 
provided  background  information  on 
the  need  for  such  standards,  offered 
preliminary  ideas  on  approaching 
passenger  safety  issues,  and  presented 
questions  on  various  topics  including: 
system  safety  programs  and  plans; 
passenger  equipment  crashworthiness; 
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inspection,  testing,  and  maintenance 
require  ments;  training  and  qualiflcation 
requirwnents  for  mechanical  personnel 
and  train  crews;  exciu-sion,  tourist,  and 
private  equipment:  commuter 
equipn  ent  and  operations;  train  make- 
up and  operating  speed;  tiered  safety 
standaids;  fire  safety;  and  operating 
practicjs  and  procedures. 

FRA'  s  commitment  to  developing 
proposed  regulations  through  the 
Working  Group  necessarily  influenced 
the  rola  and  purpose  of  the  ANfPRM. 
FRA  specifically  asked  that  members  of 
the  Wwking  Group  not  respond 
formally  to  the  ANPRM.  The  issues  and 
ideas  presented  in  the  ANPRM  had 
alread)^  been  placed  before  the  Working 
Group,  and  the  Working  Group  had 
commented  on  drafts  of  the  AJ^JPRM.  As 
a  resullj,  FRA  solicited  the  submission  of 
written!  comments  that  might  be  of 
assistance  in  developing  a  proposed  rule 
from  interested  persons  not  involved  in 
the  Working  Group's  deliberations. 

FRA  deceived  12  comments  in 
response  to  the  ANPRM.  These 
comments  were  shared  with  the 
Working  Group  and  were  taken  into 
consideration  by  the  members  of  the 
group  as  they  advised  FRA  during  the 
development  of  a  Notice  of  Proposed 
Rulem^ng  (NPRM).  The  Working 
Group  Worked  intensively,  and 
conclu(  led  with  a  meeting  in 
Philadelphia  on  September  30-October 
2,  1996|  Working  Group  members 
agreed  to  the  preparation  of  a  NPRM 
reflect!  ig  partial  consensus  on  a  number 
of  the  i  isues  in  the  rulemaking. 
Howev  jr,  the  industry  parties  were 
imable  to  agree  on  any  option  with 
respect  to  inspection  requirements  for 
power  1  >rakes  or  daily  inspection  of 
equipment.  Further,  one  labor 
organiaation  later  advised  FRA  that  it 
could  I  ot  participate  in  a  consensus  on 
less  tha  n  the  full  range  of  issues  in  the 
nilema  dng. 

FRA  arepared  in  draft  an  NPRM  and 
shared  t  with  the  Working  Group 
members  on  March  19,  1997.  The  NPRM 
was  th(  n  enriched  with  discussions  of 
issues  <  nd  options  reflecting  concerns  of 
Workir  g  Group  members  in  response  to 
the  dra  t,  and  some  changes  were 
incorp(  irated  into  the  proposed  rule. 

On  Ssptember  23.  1997.  FRA 
pubhsl  ed  the  NPRM  (1997  NPRM)  in 
the  Fed  erai  Register  to  add  a  new  part, 
49  CFH  part  238  (Passenger  Equipment 
Safety  Standards),  and  to  amend  49  CFR 
parts  216  (Special  Notice  and 
Emerg*icy  Order  Procedures:  Railroad 
Track,  ^ocomotive  and  Equipment),  223 
(Safety  Glazing  Standards — 
Locomotives,  Passenger  Cars  and 
Cabooses),  229  (Railroad  Locomotive 
Safety  Standards).  231  (Railroad  Safety 


Appliance  Standards),  and  232 
(Railroad  Power  Brakes  and  Drawbars). 
62  FR  49728.  The  proposed  part  238  set 
forth  comprehensive  Federal  safety 
standards  for  the  safety  of  railroad 
passenger  equipment,  including 
equipment  design  and  performance 
standards  for  passenger  and  crew 
survivability  in  the  event  of  a  passenger 
train  accident,  as  well  as  inspection, 
testing,  and  maintenance  standards  for 
passenger  equipment. 

The  1997  NPRM  generated  written 
comments  from  34  separate  parties,  and 
all  of  these  comments  may  be  foynd  in 
the  public  docket  of  the  rulemaking. 
The  written  comments  included  a 
request  by  the  New  York  Department  of 
Transportation  (NYDOT)  to  extend  the 
comment  period  for  90  days.  The 
NYDOT  sought  this  additional  time  to 
more  thoroughly  review  the  proposed 
rule,  and  secure  expert  testimony  and 
empirical  data  on  the  proposed  rule's 
possible  impact  on  the  high-speed 
intercity  rail  passenger  program  in  the 
State  of  New  York.  FUA  did  not  grant 
the  request,  however,  particularly 
because  FRA  had  planned  to  convene 
the  Working  Group  in  the  interim  and 
needed  to  assemble  the  comments  on 
the  rule  for  discussion  within  the 
Working  Group.  FRA  asked  the  NYDOT 
to  submit  its  comments  by  the  close  of 
the  comment  period  on  November  24, 
1997,  and  it  did  so.  FRA  did  explain  to 
the  NYDOT  that  it  would  consider 
comments  submitted  after  the  formal 
close  of  the  comment  period  to  the 
extent  possible  without  incurring 
additional  expense  or  delay  in  issuing 
the  final  rule,  and  FRA  has  done  so. 

FRA  held  a  public  hearing  on  the 
proposed  rule  in  Washington,  D.C.  on 
November  21,  1997,  at  which  nine 
parties  submitted  oral  comments.  These 
parties  consisted  of:  APTA;  the  BRC;  the 
BLE;  Amtrak;  Renfe  Talgo  of  America, 
Inc.  (Talgo);  WDOT;  NARP;  the 
Omniglow  Corporation;  and  The 
Institute  of  Electrical  and  Electronics 
Engineers,  Inc.  (IEEE).  A  copy  of  the 
transcript  of  this  hearing  is  available  in 
the  public  docket  of  this  rulemaking. 

As  noted  earlier,  FRA  convened  me 
Passenger  Equipment  Safety  Stemdards 
Working  Group  following  the  close  of 
the  comment  period  to  consider  the 
comments  received  in  response  to  the 
1997  NPRM  and  help  develop  the  final 
rale.  This  continued  the  consultative 
process  FRA  has  used  throughout  the 
rulemaking.  Notice  of  the  Working 
Group  meetings  was  available  through 
the  FRA  Docket  Clerk,  as  stated  in  the 
NPRM,  see  62  FR  49729,  and  the 
meetings  were  open  to  the  public. 

The  Working  Group  met  in  full  in 
Washington,  D.C,  on  December  15-16, 


1997.  A  smaller  body  of  the  Working 
Group  met  again  on  January  6, 1998,  to 
discuss  in  particular  high-speed 
passenger  equipment  safety  issues,  as 
well  as  brake  inspection,  testing  and 
maintenance  issues  for  long-distance 
intercity  passenger  trains.  Minutes  of 
these  meetings,  including  copies  of  the 
discussion  documents  circulated  at  the 
meetings,  are  available  in  the  public 
docket  of  the  rulemaking.  See  63  FR 
28496;  May  26,  1998.  FRA  received  one 
set  of  written  comments  on  the  minutes 
of  the  meetings,  which  FRA  had 
prepared,  and  these  comments  are  also 
available  in  the  same  docket. 

V.  Discussion  of  Specific  Comments  and 
Conclusions 

A.  Application  of  the  Final  Rule  to 
Rapid  Transit  Operations  and  "Light 
Rail" 

In  the  1997  NPRM,  FRA  proposed 
applying  the  rule  to  rapid  transit 
operations  in  an  urban  area,  unless 
those  operations  are  not  connected  with 
the  general  system  of  railroad 
transportation.  In  other  words,  FRA 
made  clear  that  its  rule  would  apply  to 
rapid  transit  operations  over  the  general 
system.  The  Utah  Transit  Authority 
(UTA),  in  conmienting  on  the  NPRM, 
expressed  concern  with  the  inclusion  of 
rapid  transit  operations,  including  light 
rail  transit,  in  the  proposed  rule.  The 
UTA  stated  that  the  rule  provided  no 
definition  of  what  is  meant  by  the 
phrase  "not  connected  with  the  general 
railroad  system  of  transportation."  As  a 
result,  the  UTA  requested  that  the  final 
rule  provide  such  a  definition.  Further, 
the  UTA  requested  that  any  such 
definition  take  into  accoiuit  rail 
operations  that  are  time-separated  or 
physically  separated  (using  derails  and 
electric  locks),  or  both,  so  that  imder 
such  circumstances  rapid  transit 
systems  would  not  be  considered 
connected  with  the  general  railroad 
system  of  transportation  and,  therefore, 
be  excluded  from  the  rule. 

In  response  to  the  1997  NPRM,  New 
Jersey  Transit  (NJT)  commented  that  by 
permitting  FRA  to  rule  on  whether  a 
transit  agency  may  operate  light  rail 
service  over  a  freight  right-of-way, 
FRA's  jurisdiction  would  be  expanded 
in  conflict  with  FTA's  mandate  in  49 
C.F.R.  part  659.  NJT  explained  that  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  PubUc  Law  102- 
240,  and  49  C.F.R.  part  659  promulgated 
in  its  piusuance,  required  states  to 
designate  an  agency  of  the  state,  other 
than  a  transit  agency,  to  oversee  and 
implement  requirements  concerning  all 
fixed-guideway  systems  not  under 
FRA's  jurisdiction. 
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The  safety  jurisdictions  of  FRA  and 
FTA  are  mutually  exclusive.  FTA's 
regulatory  authority  to  issue  regulations 
creating  a  state  safety  oversight  program 
applies  only  to  "rail  fixed  guideway 
mass  transportation  systems  not  subject 
to  regulation  by  the  Federal  Railroad 
Administration."  49  U.S.C.  5330(a). 
Consistent  with  DOT  Secretary  of 
Transportation  Rodney  Slater's  concept 
of  One-DOT  and  the  need  to  assure 
seamless  application  of  intermodal 
transportation  policies,  FRA  and  FTA 
are  jointly  developing  a  proposed  policy 
statement  outlining  the  scope  of  FRA's 
jurisdiction  over  "light  rail"  operations 
that  share  the  use  of  rights-of-way  with 
conventional  railroads.  As  discussed 
later  in  this  document,  the  two  agencies 
will  be  soliciting  input  from  rail 
operators  and  other  interested  entities 
during  the  development  of  this  policy 
statement. 

FRA's  safety  jurisdiction  is  very  broad 
and  extends  to  all  types  of  railroads 
except  for  urban  rapid  transit  operations 
not  connected  to  the  general  railroad 
system.  The  term  "railroad"  is  defined 
by  statute  as  follows: 

In  this  part — 
(1)  "railroad" — 

(A)  Means  any  form  of  nonhighway  ground 
transportation  that  runs  on  rails  or 
electromagnetic  guideways.  including — 

(i)  Commuter  or  other  short-haul  railroad 
passenger  service  in  a  metropolitan  or 
suburban  area  and  commuter  railroad  service 
that  was  operated  by  the  Consolidated  Rail 
Corporation  on  January  1,  1979;  and 

(ii)  High  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems  use 
new  technologies  not  associated  with 
traditional  railroads;  but 

(B)  does  not  include  rapid  transit 
operations  in  an  urban  area  that  are  not 
connected  to  the  general  railroad  system  of 
transportation. 

49  U.S.C.  20102. 

The  statutory  definition  of  the  term 
"railroad"  makes  certain  elements  of 
FRA's  safety  jiu-isdiction  quite  clear: 

•  FRA,  with  one  exception,  has 
jurisdiction  over  all  railroads  regardless 
of  the  type  of  equipment  they  use,  their 
connection  to  the  general  railroad 
system  of  transportation,  or  their  status 
as  a  common  carrier  engaged  in 
interstate  commerce.  FRA  will,  for 
example,  assert  jurisdiction  over  high- 
speed intercity  rail  service  even  if 
completely  separated  fi-om  the  general 
railroad  system  that  now  exists  and 
magnetic  levitation  systems  that  are  not 
urban  rapid  transit. 

•  Commuter  and  other  short-haul 
railroad  passenger  operations  in  a 
metropolitan  or  suburban  area  (except 
for  one  type  of  short-haul  operation,  i.e., 
urban  rapid  transit)  are  railroads  within 


FRA's  jurisdiction  whether  or  not  they 
are  connected  to  the  general  railroad 
system.  For  operations  on  or  over  the 
general  system,  the  commuter/rapid 
transit  distinction  has  no  jurisdictional 
relevance — all  general  system 
operations  are  within  FRA's  exercise  of 
jurisdiction.  Because  the  only  urban 
rapid  transit  operations  that  FRA 
intends  to  cover  under  this  rule  are 
those  on  the  general  system,  there  is  no 
need  to  expand  on  the  commuter/rapid 
transit  distinction  here. 

•  Rapid  transit  operations  in  an  urban 
area  that  are  not  connected  to  the 
general  railroad  system  are  not  within 
FRA's  jurisdiction.  This  is  the  sole 
exception  to  FRA's  jurisdiction  over  all 
railroads.  There  is  no  exception  for 
"light  rail,"  a  term  not  found  in  the 
statute.  Although  FRA  could  assert 
jurisdiction  over  a  rapid  transit 
operation  based  on  any  connection  it 
has  to  the  general  railroad  system,  FRA 
believes  there  are  certain  connections 
that  are  too  minimal  to  warrant  the 
exercise  of  its  jurisdiction.  For  example, 
a  rapid  transit  system  that  has  a  switch 
for  receiving  shipments  from  the  general 
system  railroad  is  not  one  over  which 
FRA  would  assert  jurisdiction.  This 
assumes  that  the  switch  isnised  only  for 
that  purpose.  In  that  case,  any  entry 
onto  the  rapid  transit  line  by  the  freight 
railroad  would  be  for  a  very  short 
distance  and  solely  for  the  purpose  of 
dropping  off  or  picking  up  cars.  In  this 
situation,  the  rapid  transit  line  is  in  the 
same  situation  as  any  shipper  or 
consignee;  without  this  sort  of 
coimection,  it  cannot  receive  goods  by 
rail.  Absent  a  change  in  policy,  FRA 
will  not  attempt  to  apply  this  rule  to 
rapid  transit  systems  with  these  sorts  of 
connections.  However,  if  such  a  system 
is  properly  considered  a  rail  fixed 
guideway  system,  FTA's  rules  (49  CFR 
659)  wrill  apply  to  it. 

•  Rapid  transit  operations  in  an  urban 
area  that  are  connected  to  the  general 
railroad  system  of  transportation  are 
within  FRA's  jmisdiction.  FRA  will 
assert  jurisdiction  over  a  rapid  transit 
operation  that  is  conducted  on  or  over 
the  general  system.  It  does  not  matter 
that  the  rapid  transit  operation  occupies 
the  track  only  at  times  when  the  freight, 
commuter,  or  intercity  passenger 
railroad  that  shares  the  track  is  not 
operating.  While  such  time  separation 
could,  as  explained  in  the  1997  NPRM. 
provide  the  basis  for  waiver  of  certain 
of  FRA's  rules,  it  does  not  mean  that 
FRA  will  not  assert  jurisdiction. 
However,  FRA  will  assert  jurisdiction 
over  only  the  portions  of  the  rapid 
transit  system  that  are  conducted  on  the 
general  system.  For  example,  a  rapid 
transit  line  that  operates  over  the 


general  system  for  a  portion  of  its  length 
but  has  significant  portions  of  street 
railway  that  are  not  part  of  the  general 
system  would  be  subject  to  FRA's  rules 
only  with  respect  to  the  general  system 
portion.  The  remaining  portions  would 
not  be  subject  to  FRA's  rules.  If  the  non- 
general  system  portions  of  the  rapid 
transit  line  are  considered  a  "rail  fixed 
guideway  system"  under  49  CFR  part 
659,  those  rules,  issued  by  FTA.  would 
apply  to  them. 

As  discussed  above,  it  is  the  nature 
and  location  of  the  railroad  operation, 
not  the  nature  of  the  equipment,  that 
determines  whether  FRA  has 
jurisdiction  under  the  safety  statutes. 
Light  rail  operations  that  operate  on  the 
general  system  are  always  within  that 
statutory  jurisdiction.  They  are  not 
within  the  sole  statutory  exception 
(urban  rapid  transit  not  connected  to  the 
general  system)  so  they  are  railroads 
under  the  safety  statutes.  The  greatest 
risk  inherent  in  the  shared  use  of  the 
trackage  is  a  collision  between  the  light 
rail  equipment  and  conventional 
equipment.  The  light  rail  vehicles  are 
not  designed  to  virithstand  such  a 
collision  with  far  heavier  equipment. 
Were  such  a  crash  to  occxu-  with  either 
or  both  equipment  operating  at  high 
speeds,  the  consequences  for  passengers 
in  the  light  rail  vehicle(s)  would  likely 
be  catastrophic. 

In  the  past,  FRA  has  withheld 
exercise  of  its  jurisdiction  with  respect 
to  light  rail  operations  over  general 
system  trackage  where  there  was  full 
time  separation  (freight  operations 
limited  to  nighttime  hoius).  The  recent 
proliferation  of  proposals  for  light  rail 
operations  on  the  general  system  and 
the  issuance  of  this  final  rule 
establishing  the  first  comprehensive 
Federal  standards  for  railroad  passenger 
equipment  call  for  changing  this 
approach.  Moreover,  recent 
developments  have  indicated  that  FRA's 
current  approach  assumes  a  degree  of 
separation  that  is  unlikely  to  be 
maintained  over  time.  Proposals  for 
limited  overlap,  deadhead  movement  of 
transit  equipment,  etc.,  have 
demonstrated  the  complexity  of  using 
common  trackage  for  disparate 
purposes.  Accordingly.  FRA  has  asked 
that  new  transit  starts  that  propose 
using  the  general  rail  system  trackage 
submit  appropriate  waiver  applications 
to  FRA;  such  applications  should  be 
submitted  as  early  as  possible.  As 
previously  noted.  FTA  and  FRA  are 
working  toward  the  development  of  a 
joint  policy  statement  on  the 
appropriate  scope  of  FRA's  jiuisdiction 
over  "light  rail"  that  shares  rights-of- 
way  with  conventional  railroads.  The 
agencies  foresee  an  approach  intended 


2554-1  Federal  Register/ Vol.  64,  No.  91 /Wednesday,  May  12.  1999 /Rules  and  Regulations 


to  dovBtail  FRA's  safety  regulations  with 
the  FT  A  state  safety  oversight  program 
where  that  is  appropriate  and  FTA 
jurisdiction  is  applicable.  The  agencies 
would  work  together  to  ensure 
coordination  of  decision  mciking.  Before 
generajl  implementation,  the  policy 
statement  will  be  discussed  with  the 
affected  communities  of  interest  and 
may  be  published  (together  with  any 
needed  regulatory  amendments)  for 
formal  comment  in  the  Federal  Register. 
At  the  same  time  this  joint  policy  is 
issued^  FRA  plans  to  issue  a  separate 
propoied  statement  of  policy  that, 
amon^  other  things,  will  provide 
guidance  on  how  light  rail  operators 
may  siek  waivers  of  FRA's  rules.  In  the 
interiiji,  the  policy  expressed  in  this 
pream  Die  will  guide  FRA's  actions  with 
respec  t  to  this  rule  (subject  to  an 
appro]  )riate  period  of  consultation  and 
adjust  nent  with  respect  to  the  two  time- 
separa  ted  sheired  use  projects  currently 
in  operation). 

FR/  does,  however,  recognize  that 
lower  speed  rail  operations  that  do  not 
operal  b  over  highway-rail  grade 
crossii  igs  and  that  totally  preclude  the 
sharin  i  of  trackage  between  light  rail 
equipi  lent  and  conventional  equipment 
provic  e  an  operating  environment  that 
does  n  ot  require  the  structural  standards 
neede  i  for  commingled  passenger  and 
freighi  operations.  Accordingly,  the 
final  r  ile  (in  §  238.201)  provides  that 
passei  iger  equipment,  including 
locomDtives,  are  not  subject  to  the 
struct'  u^  requirements  of  the  rule  if 
they  a  re  used  exclusively  on  a  rail  line 
(A)  wi  th  no  public  highway-rail  grade 
crossligs,  (B)  on  which  no  freight 
operal  ions  occin  at  any  time,  (C)  on 
whicl  only  passenger  equipment  of 
compi  itible  design  is  utilized,  and  (D)  on 
which  trains  operate  at  speeds  no  higher 
than  7  9  mph.  FRA  will  discuss  with  the 
Worki  ng  Group  in  Phase  II  of  the 
rulem  iking  what  structural  standards 
are  ap  sropriate  for  such  operations. 

B.  Sta  ic  End  Sstrength  Requirement: 
Appli  :ation  to  Existing  Equipment 

In  §  238.203  of  the  1997  NPRM,  FRA 
generi  Jly  proposed  that  on  or  after 
Januaiy  1,  1998,  all  passenger 
equip  nent  shall  be  required  to  have  a 
minir  lum  static  end  strength  (or  "buff' 
or  "ccmpressive"  strength)  of  800,000 
poun(  s.  As  some  commenters 
recogi  lized,  FRA  intended  the  date  of 
Janua  y  1,  1998.  to  represent  the 
effect  ve  date  of  the  final  rule.  YeC  in 
light  (if  the  actual  publication  date  of 
the  1?  97  NPRM,  the  date  of  January  1, 
1998,  appeared  anachronistic,  and  FRA 
shoul  1  have  modified  the  NPRM  to 
make  its  intent  more  explicit.  A  number 
of  coi  unenters  nonetheless  raised 


concerns  with  the  application  of  this 
section-whether  the  date  were  January 
1,  1998,  or  later-since  FRA  proposed  to 
apply  the  static  end  strength 
requirement  to  existing  passenger 
equipment. 

APT  A  reconmiended,  in  its  comments 
on  the  rule,  that  FRA  modify  the 
proposal  so  that  the  requirement  apply 
on  or  after  the  effective  date  of  the  final 
rule  to  passenger  equipment  placed  in 
service  for  the  first  time.  APTA  stated 
that  the  AEM-7  locomotive  and  the  RTG 
model  tiubo  train  could  not  meet  the 
requirement  as  proposed.  APTA 
estimated  that  the  pinchase  of 
replacement  equipment  could  take  up  to 
four  years  and  would  cost  more  than 
$500  million. 

Amtrak  commented  that  the  proposed 
requirement  to  have  buff  loading  apply 
to  the  existing  rail  fleet  is  not  justified 
based  on  the  industry's  experience. 
Amtrak  did  agree  that,  in  order  to  move 
the  industry  forward  on  crash  energy 
management,  new  equipment  must  be 
built  to  a  uniform  strength  standard. 
Amtrak  stated  that  it  currently  operates 
AEM-7  locomotives  that  do  not  meet 
the  proposed  requirement.  In  addition, 
Amtrak  was  not  sure  it  had  available  the 
appropriate  technical  information  on 
whether  its  fleet  of  Heritage  equipment 
conformed  to  the  proposal.  At  the 
public  hearing,  though,  Amtrak  did 
explain  that  it  had  no  evidence  that  its 
fleet  of  passenger  cars  did  not  comply 
with  the  proposal.  (See  transcript  of 
public  hearing,  pages  173-174). 

The  Northeast  Illinois  Regional 
Commuter  Railroad  Corporation  (Metra), 
in  its  comments  on  the  rule, 
recommended  that  the  static  end 
strength  provision  apply  only  to  new 
passenger  equipment  orders  placed  on 
or  after  January  1, 1998.  Metra 
explained  that  it  was  awaiting  delivery 
of  cars  under  construction,  that  some  of 
the  cars  may  be  built  after  January  1 , 
1998,  and  that  a  change  order  would 
cause  a  series  of  problems. 

In  commenting  on  the  1997  NPRM, 
Talgo  expressed  concern  that  FRA 
proposed  applying  the  static  end 
strength  requirement  to  existing 
passenger  equipment  in  service  on  or 
after  January  1,  1998.  Talgo  stated  that 
this  proposal  would  render  unusable  its 
two  trainsets  then  in  service  on  lease  to 
the  WDOT.  Additionally,  Talgo 
explained  that  it  was  well  underway  in 
manufacturing  five  new  trainsets — two 
for  the  WDOT,  one  for  Amtrak,  and  two 
others  for  future  sale  in  the  U.S. 
market — that  would  likewise  be 
rendered  unusable  in  their  ciurent  form. 
Talgo  stated  that  neither  it  nor  any  other 
manufacturer  of  rail  equipment  could 
have  anticipated  the  proposed 


regulation's  immediate  application  of 
broad  structural  design  changes.  Citing 
discussions  within  the  Working  Group 
and  the  comments  of  other  parties, 
Talgo  asserted  that  other  passenger 
equipment  manufactiu«rs  and  operators 
likewise  assumed  that  modifications  in 
basic  stnictxiral  standards  would  be 
applicable  only  to  equipment  purchased 
after  January  1, 1999,  or  placed  in 
service  after  January  1,  2001,  and  that 
much  existing  passenger  equipment 
operating  in  the  United  States  would  be 
luiable  to  comply  with  the  structural 
requirements  scheduled  for  early 
implementation.  Talgo  also  stated  that 
FRA  did  not  properly  identify  the 
economic  impact  of  its  proposal  on 
Tedgo  equipment.  Talgo  requested  that 
FRA  modify  the  rule  so  that  the  static 
end  strength  requirement  and  other 
structural  requirements  apply  only  to 
passenger  equipment  ordered  on  or  after 
January  1,  1999,  or  placed  in  service  for 
the  first  time  on  or  after  January  1,  2001. 

The  WDOT  commented  that  FRA's 
proposal  appeared  to  be  directly 
targeted  at  the  State  of  Washington  and 
Amtrak's  pinchase  of  Talgo  trains  under 
manufactine.  WDOT  stated  that 
imposition  of  the  proposal  in  the  middle 
of  the  construction  process,  without 
"grandfathering,"  appeared  to  reveal  an 
effort  to  make  its  Talgo  equipment  non- 
compliant.  WDOT  recommended  that 
the  rule  be  modified  so  that  the  static 
end  strength  provision  only  apply  to 
passenger  equipment  ordered  after 
January  1, 1999.  The  NARP,  in  its 
comments  on  the  proposed  rule,  shared 
WDOT's  opposition  to  imposing  the 
static  end  strength  requirement  on 
existing  passenger  equipment,  and  it 
recommended  instead  applying  the 
requirement  under  a  time-table  similar 
to  that  proposed  generally  for  structural 
requirements — i.e.,  ordered  on  or  after 
January  1, 1999,  or  placed  in  service  for 
the  first  time  on  or  after  January  1,  2001. 
The  NARP  believed  that  the  proposal 
could  cancel  WDOT's  rail  passenger 
program  and  thereby  lead  to  countless, 
unnecessary  highway  deaths  involving 
people  that  otherwise  would  have  been 
on  a  WDOT  passenger  train. 

In  commenting  on  the  1997  NPRM, 
the  State  of  Vermont  Agency  of 
Transportation  (VAOT)  explained  that  it 
was  in  the  process  of  implementing  new 
passenger  rail  service  with  used  rail 
diesel  cars  manufactured  by  Budd.  The 
cars  were  originally  built  to  meet  the 
AAR^buff  strength  requirement, 
according  to  the  VAOT,  but  it  could  not 
assure  that  the  vehicles  meet  the 
standards  today.  The  VAOT  requested 
that  the  Budd  cars  be  grandfathered 
because  they  were  manufactiu-ed  to 
AAR  standards,  built  prior  to  April  1, 
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1956,  and  have  a  proven  service  record. 
The  VAOT  believed  it  fair  for  the 
rulemaking  to  grandfather  these  cars  as 
being  compliant  at  the  time  ordered  by 
VAOT.  Similarly,  the  NYDOT 
recommended  in  its  comments  on  the 
proposed  rule  that  the  structural 
requirements  apply  only  to  new 
equipment,  citing  its  intent  to  operate 
rebuilt  tiu-boliner  equipment  in  the 
Empire  Corridor  through  a  cooperative 
effort  with  FRA  and  Amtrak.  Further, 
the  North  Carolina  Department  of 
Transportation  (NCDOT)  expressed 
concern  in  its  comments  on  the 
proposed  rule  that  the  rulemaking 
would  require  its  fleet  of  rebuilt 
passenger,  food  service  and  specialty 
cars  to  undergo  additional  renovations 
and  retrofitting  to  comply  with  the  rule. 
NCDOT  commented  that  its  trainsets 
were  designed  to  meet  the  passenger 
equipment  safety  standards  in  effect  at 
the  time  of  their  order,  and  that  the 
proposed  regulation  has  the  potential  to 
thwart  its  rail  passenger  initiative. 

In  the  final  rule,  FRA  is  retaining  the 
800,000-pound  static  end  strength 
requirement  for  most  new  and  existing 
passenger  equipment.  However,  the 
final  rule  does  provide  that  the  static 
end  strength  standard  and  other 
structural  standards  do  not  apply  to 
equipment  used  exclusively  on  a  rail 
line  (A)  with  no  public  highway-rail 
grade  crossings,  (B)  on  which  no  freight 
operations  occur  at  any  time,  (C)  on 
which  only  passenger  equipment  of 
compatible  design  is  utilized,  and  (D)  on 
which  trains  operate  at  speeds  no  higher 
than  79  mph.  See  §  238.201. 
Furthermore,  the  final  rule  creates  a 
presumption  that  passenger  equipment 
in  service  in  the  United  States  as  of  the 
effective  date  of  the  final  rule  meets  the 
800,000-pound  static  end  strength 
requirement,  luiless  the  railroad 
operating  the  equipment  knows,  or  FRA 
can  show,  that  the  equipment  was  not 
built  to  this  800,000-poimd  strength 
requirement.  See  §  238.203(b).  Under 
this  formulation,  for  example,  Amtrak's 
fleet  of  Heritage  passenger  cars  are 
presumed  to  comply  with  the  static  end 
strength  requirement  on  the  basis  of 
Amtrak's  testimony  at  the  public 
hearing  on  the  NPRM. 

FRA  has  decided  that  it  is  in  the  best 
interest  of  safety  to  apply  the  buff 
strength  requirement  to  existing 
passenger  equipment  and  effectively 
regulate  the  use  of  passenger  equipment 
not  possessing  at  least  800,000  pounds 
of  buff  strength  as  specified  in  this  rule. 
As  noted,  the  operating  environment  in 
the  United  States  requires  railroad 
passenger  equipment  to  operate 
commingled  with  heavy  and  long  freight 
trains,  often  over  track  with  frequent 


grade  crossings  used  by  heavy  highway 
equipment.  FRA  has  serious  concerns 
about  the  operation  in  such  an 
environment  of  passenger  equipment 
not  possessing  a  minimimi  buff  strength 
of  800,000  pounds.  As  a  result,  and  in 
response  to  Talgo's  and  WDOT's 
comments  on  this  rule,  FRA  cannot 
avoid  directly  addressing  the  current 
operation  in  the  United  States  of  the 
passenger  trainsets  manufactured  by 
Talgo  imless  FRA  disregards  its  duty  to 
provide  for  the  safety  of  rail  passenger 
transportation.  Since  FRA  has  raised  the 
issue  of  compressive  strength  on 
passenger  equipment  with  all  affected 
parties  since  well  before  the  inception 
of  this  rulemaking,  it  would  strain 
credulity  to  assert  that  a  requirement  for 
800,000  pounds  of  compressive  strength 
could  truly  be  a  matter  of  surprise  in  a 
rulemaking  on  railroad  passenger 
equipment  safety. 

Making  the  800,000-pound 
compressive  strength  requirement 
applicable  to  existing  passenger 
equipment  creates  a  bright  line  that  will 
help  bring  needed  clarity  to  the  growing 
number  of  situations  where  light  rail 
equipm<jnt  is  likely  to  be  used  on  the 
general  railroad  system  of 
transportation.  Operation  on  the  general 
system  of  this  equipment,  which  is  built 
to  standards  far  lower  than  the  800,000- 
pound  standard  specified  in  this  rule, 
presents  enormous  safety  risks  to  the 
occupants  of  the  equipment,  absent 
imposition  of  strict  conditions  designed 
to  virtually  eliminate  the  risk  of  a  light 
rail/conventional  equipment  collision. 
The  need  to  address  these  risks  as  a 
condition  of  operation  will  be  made 
perfectly  clear  by  imposition  of  the  buff 
strength  requirement  across  the  board. 
Light  rail  operators  will  have  to  seek  a 
waiver  of  the  requirement  and  will  have 
to  plan  their  operations  in  such  a  way 
as  to  maximize  the  likelihood  of 
obtaining  such  a  waiver.  (A  petition  for 
grandfathering  approval  of  the 
equipment  could  also  be  filed  in  certain 
cases,  as  discussed  below.) 

In  regulating  the  use  of  passenger 
equipment  not  possessing  a  minimum 
buff  strength  of  800,000  pounds  as 
specified  in  this  final  rule,  the  rule 
permits  non-compliant  passenger 
equipment  to  be  continued  in  service  for 
a  six-month  period  following 
publication  of  the  rule  in  order  to 
permit  the  filing  of  a  grandfathering 
petition  with  FRA;  if  a  petition  is  filed 
within  this  six-month  period,  operation 
may  continue  for  up  to  an  additional  six 
months  while  the  petition  is  being 
processed.  Grandfathering  approval  of 
non-compliant  equipment  is  limited  to 
usage  of  the  equipment  on  a  particular 
rail  line  or  lines.  Before  grandfathered 


equipment  can  be  used  on  another  rail 
line,  a  railroad  must  first  file  and  secure 
approval  of  a  grandfathering  petition  for 
such  usage.  See  discussion  under 
§  238.203  for  the  contents  of  the  petition 
and  the  approval  process.  FRA  will 
approve  a  petition  for  "grandfathering" 
if  it  complies  with  the  requirements  of 
§238.203  and  the  proposed  usage  of  the 
equipment  is  in  the  public  interest  and 
consistent  with  railroad  safety.  Amtrak 
and  WDOT  may  file  petitions  for 
grandfathering  approval  of  their  Talgo- 
manufactiu-ed  passenger  equipment,  in 
accordance  with  the  requirements  of 
§238.203. 

C.  United  States  Internationa]  Treaty 
Obligations 

The  United  States  is  a  party  to  the 
General  Agreement  on  Tarriffs  and 
Trade  (GATT).  One  of  the  GATT 
agreements  is  the  Agreement  on 
Technical  Barriers  to  Trade  (TBT). 
originally  concluded  in  1979  and 
approved  by  the  United  States  Congress 
in  the  Trade  Agreements  Act  of  1979, 
Pub.  L.  No.  96-39  (July  26,  1979).  A  new 
TBT  Agreement  was  reached  as  a  result 
of  the  1994  Uruguay  Round  of  GATT 
multinational  trade  negotiations,  and 
subsequently  approved  by  the  United 
States  Congress  in  the  Uruguay  Round 
Agreements  Act,  Pub.  L.  No.  103-465 
(December  8,  1994).  The  TBT 
Agreement  seeks  to  avoid  creating 
unnecessary  obstacles  to  trade,  while 
recognizing  the  right  of  signatory 
countries  to  establish  and  maintain 
technical  regulations  for  the  protection 
of  human,  animal,  and  plant  life  or 
health.  The  TBT  Agreement  has  been 
codified  into  law  at  19  U.S.C.  2531  et 
sea. 

In  commenting  on  the  NPRM,  Talgo 
believed  that  a  number  of  the  proposed 
structural  standards  were  inconsistent 
with  the  TBT  Agreement  in  that 
domestic  industry  would  be  favored  by 
adopting  the  de  facto  standards  of  North 
American  passenger  equipment.  Talgo 
stated  that  many  requirements  in  the 
proposed  rule  seem  to  have  been 
developed  exclusively  with 
domestically-manufactured  equipment 
in  mind,  "arbitrarily  making  compliance 
with  the  rules  by  other.  non-U.S. 
manufactured  equipment — such  as 
Talgo  equipment — extremely  difficult." 
Talgo  also  asserted  that  domestic 
industry  would  be  favored  under  the 
implementation  schedule  of  the  rule  by 
noting  FRA's  statements  in  the  NPRM 
that  several  of  the  proposed  structural 
requirements  chosen  for  early 
implementation  reflect  the  current 
construction  practice  for  North 
American  passenger  equipment.  Talgo 
contended  that  the  implementation 
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schedi  le  disregards  that,  solely  because 
imporl  ed  equipment  has  been  designed 
differeiitly.  it  cannot  satisfy  the 
requinments  at  once. 

FRA  believes  that  this  final  rule  is 
consislent  with  the  United  States' 

ons  under  the  TBT  Agreement, 
Talgo's  concerns  arise,  in  part, 
misunderstanding  of  FRA's  use 
I  erm  "North  American  passenger 
equipnent."  Article  2.1  of  the  TBT 
Agreenent,  cited  by  Talgo  in  its 
corruni  nts,  states: 

Mem  )ers  siiall  ensure  that  in  respect  of 
technic  il  regulations,  products  imported 
from  th  !  territory  of  any  Member  shall  be 
accorde  d  treatment  no  less  favorable  than 
that  ace  orded  to  like  products  of  national 
origin  a  id  to  like  products  originating  in  any 
other  c(  untry. 

A  "tec  mical  regulation"  refers  to 
manda  ;ory  product  standards,  and  FRA 
agrees  with  Talgo  that  the  structiu^ 
standa  ds  in  this  rule  fall  under  this 
definit  on.  See  Aimex  1  to  the  TBT 
.'\greei|ient,  "Terms  and  Their 
Definitlions  for  the  Purpose  of  this 
Agreer  lent,  1."  However,  the  impact  of 
this  ru  e  on  Talgo  passenger  equipment, 
specifi  :ally  its  passenger  cars,  has 
nothin ;  to  do  with  the  fact  that  the 
equipn  lent  originates  in  a  foreign 
coiantr ',  Spain,  as  opposed  to  the 
United!  States. 

Through  this  rule,  FRA  is  not  favoring 
rail  pa!  senger  cars  that  are  domestically 
manufi  ictured  over  those  of  foreign 
origin  tince,  as  far  as  FRA  is  aware, 
there  ii  i  currently  no  domestic 
manufi  icturer  of  rail  passenger  cars  in 
the  Un  ted  States.  {The  General  Electric 
Compa  ny  and  the  General  Motors 
Corpoi  ition  manufacture  locomotives  in 
the  Un  ted  States — not  rail  passenger 
cars;  ai  id  neither  entity  is  being  favored 
by  FRJ .  in  this  rule  over  foreign 
manufi  icttirers  of  locomotives.)  Of 
course  a  significant  portion  of  the 
nation's  rail  passenger  car  fleet — the 
oldest  jortion — has  been  manufactured 
in  the  Jnited  States.  Yet,  over  the  years, 
manufi  icturers  from  ]apan,  Canada,  and 
other  c  Dimtries  have  exported  passenger 
cars  to  the  United  States  for  service  on 
the  nation's  railroads.  Overall,  these 
import  3d  rail  passenger  cars  have 
posses;  ed  the  same  minimum  structural 
strengt  i  as  their  domestic  forebearers; 
they  hi  ive  been  constructed  to  standards 
that  arif  common  to  North  American 
passenger  equipment,  i.e.,  passenger 
equipr  lent  operated  in  North  America. 
The  fi\  e  Talgo  trainsets  noted  earlier 
have  njt  been  so  constructed.  FRA's  use 
of  the  I  erm  North  American  passenger 
equipn  lent  (or  United  States  passenger 
equipment,  for  that  matter)  was  not 
intend  ;d  to  refer  to  passenger 
equipn  lent  manufactured  in  North 


America  in  distinction  to  passenger 
equipment  manufactxu-ed  elsewhere. 

Talgo  also  commented  that,  to  a 
significant  extent,  the  proposed 
requirements  were  design-based  and 
phrased  in  a  number  of  places  in 
variables  dependent  on  design  rather 
than  performance.  In  this  regard,  Talgo 
believed  the  proposed  rule  violates 
Article  2.8  of  the  TBT  Agreement, 
which  states:  "Wherever  appropriate. 
Members  shall  specify  technical 
regulations  based  on  product 
requirements  in  terms  of  performance 
rather  than  design  or  descriptive 
characteristics."  Talgo  asserted  that  the 
rule  can  and  should  be  stated  in  terms 
of  variables  relating  to  the  performance 
of  the  equipment  rather  than  its  design, 
and  that  the  rule  should  accommodate 
different  engineering  designs,  such  as  its 
articulated,  lightweight  trainsets. 

The  principal  structtiral  requirement 
of  the  final  rule,  which  existing  Talgo- 
manufactured  passenger  cars  do  not 
meet,  is  in  fact  a  performance-based 
requirement.  As  further  specified  in 
§  238.203,  the  rule  requires  that  new 
and  existing  passenger  cars  must 
possess  a  minimum  static  end  strength 
of  800,000  pounds.  The  rule  does  not 
dictate  how  a  passenger  car  must  be 
constructed  to  meet  this  requirement,  as 
long  as  the  car  can  resist  the  specified 
800,000-pound  load.  This  formulation  is 
consistent  with  the  requirements  of  19 
U.S.C.  2532(3),  which  states: 

Performance  Criteria. — Each  Federal 
agency  shall,  if  appropriate,  develop 
standards  based  on  performance  criteria  such 
as  those  relating  to  the  intended  use  of  a 
product  Euid  the  level  of  performance  that  the 
product  must  achieve  under  defined 
conditions,  rather  than  on  design  criteria, 
such  as  those  relating  to  physical  form  of  the 
product  or  the  types  of  material  of  which  the 
product  is  made. 

(Of  coiu-se,  the  rule  does  require  that  the 
body  structure  of  a  passenger  car  be 
designed,  to  the  maximum  extent 
possible,  to  fail  by  buckling  or  crushing, 
or  both,  of  structural  members  when 
overloaded  in  compression  rather  than 
by  fracture  of  structural  members  or 
failure  of  structural  cormections.  See 
§  238.203(c).  Yet,  in  any  regard,  FRA 
believes  it  unsafe  to  design  a  passenger 
car  to  fail  first  by  fracture  of  structural 
members  or  failure  of  structural 
connections,  as  the  ability  of  the  car 
structiu'e  to  absorb  collision  energy  is 
negated.) 

FRA  recognizes  that  the  five  Talgo 
trainsets  were  designed  to  international 
standards  that  require  lesser 
compressive  strength.  Talgo  has  pointed 
out  that  these  trainsets  will  be 
configured  in  the  same  manner  as  two 
leased  trainsets  formerly  operated  in  the 


State  of  Washington.  These  trains  are 
intended  to  be  pulled  by  a  conventional 
locomotive  and  have  imoccupied  imits 
at  the  front  and  rear  of  the  trainsets 
which  are  available  to  absorb  initial 
crash  energy.  Talgo  contends  that  this 
configuration  provides  equivalent 
protection  from  loss  of  occupied  volume 
in  a  rear-end  or  head-on  collision  when 
compared  with  conventional  cars  which 
would  be  occupied  by  passengers  or 
crew.  FRA  has  provided  a  process  for 
WDOT  and  others  to  secure 
grandfathering  approval  regarding  the 
compressive  strength  requirement  for 
passenger  equipment  placed  in  use  prior 
to  November  8,  1999,  as  previously 
noted.  However,  as  explained  below, 
FRA  is  unable  to  relax  the  minimum 
compressive  strength  requirement  for 
peissenger  equipment  simply  on  the 
basis  of  train  configuration,  since  to  do 
so  would  diminish  the  safety,  provided 
for  the  rail  travelling  public  as  a  whole. 

FRA  believes  the  minimum  static  end 
strength  requirement  in  the  final  rule  is 
not  inconsistent  with  the  TBT 
Agreement,  in  that  it  fulfills  FRA's 
objective  of  protecting  human  safety  and 
only  restricts  the  use  of  equipment  not 
meeting  that  objective  because  of  the 
performance  of  the  equipment — not 
because  of  the  origin  of  the  equipment. 
In  this  regard,  19  U.S.C.  2531(b) 
provides  in  part: 

No  standards-related  activity  of  any  *  *  * 
Federal  agency  *   *   *  shall  be  deemed  to 
constitute  an  unnecessary  obstacle  to  the 
foreign  commerce  of  the  United  States  if  the 
demonstrable  purpose  of  the  standards- 
related  activity  is  to  achieve  a  legitimate 
domestic  purpose  including  *   *   *  the 
protection  of  legitimate  health  or  safety 
*   *   *  and  if  such  activity  does  not  operate 
to  exclude  imported  products  which  fully 
meet  the  objectives  of  such  activity. 

Having  a  passenger  car  possess  a 
minimimi  compressive  strength  of 
800,000  pounds,  along  with  other 
feattires,  has  evolved  as  a  result  of  a 
long  history  of  efforts  by  railroads  and 
suppliers  to  learn  the  hard  lessons 
taught  by  a  difficult  operating 
environment  in  the  United  States. 
Passenger  train  collisions  and 
derailments  may  occur  in  a  variety  of 
different  scenarios  and  implicate 
structiu-cd  features  of  passenger 
equipment  in  similarly  numerous  ways. 
The  rule  caimot  be  applied  in  a  general 
way  to  both  (1)  except  any  consist  of 
passenger  cars  from  the  same 
compressive  strength  requirements 
applicable  to  all  other  passenger  cars 
solely  because  the  passenger  car  consist 
is  buffered  at  each  end  by  an 
unoccupied  car  and  linked  by 
articulated  connections,  and  (2)  provide 
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for  the  safety  of  the  occupants  of 
passenger  cars. 

Further,  over  the  past  few  years,  FRA 
has  funded  the  most  extensive  and 
detailed  research  and  analysis  ever 
conducted  by  a  public  body  in  the 
United  States  concerning  passenger  car 
safety.  That  effort  has  included  attention 
to  international  practice,  particularly  for 
high-speed  equipment.  However,  given 
existing  data  and  analysis,  FRA  is 
unable  to  specify  an  alternate 
performance  standard  for  passenger  car 
compressive  strength  that  would  meet 
FRA's  safety  objectives  and  be  equally 
applicable  to  passenger  cars  of  any 
design  that  might  some  day  be  proffered 
for  use  in  the  United  States.  Nor,  so  far 
as  FRA  is  aware,  has  any  government  or 
international  body  achieved  a  similar 
feat.  Certainly  doing  so  within  the  time 
available  to  issue  standards  imder  the 
1994  statutory  mandate  would  not  have 
been  possible. 

FRA  notes  that  Talgo  further 
commented  that  the  early 
implementation  dates  proposed  for 
certain  structural  requirements  are 
inconsistent  with  Article  2.12  of  the 
TBT  Agreement  in  that  a  sufficient 
amount  of  time  would  not  be  provided 
foreign  producers  to  modify  their 
products'  design  or  manufacturing 
processes  to  comply  vnth  new  or 
significantly  revised  regulatory 
requirements.  Article  2.12  provides: 

Except  in  those  urgent  circumstances 
referred  to  in  [Article  2]  paragraph  10  [of  the 
TBT  Agreement],  Members  shall  allow  a 
reasonable  interval  between  the  publication 
of  technical  regulations  and  their  entry  into 
force  in  order  to  allow  time  for  producers  in 
exporting  Members  *   *   *  to  adapt  their 
products  or  methods  of  production  to  the 
requirements  of  the  importing  Member. 

In  the  final  rule,  the  compressive 
strength  requirement  takes  effect  sooner 
than  any  other  principal  structural 
requirement,  and  it  applies  to  both  new 
and  existing  passenger  cars  and 
locomotives.  If  any  provision  of  the  rule 
were  found  to  be  inconsistent  with 
Article  2.12  of  the  TBT  Agreement, 
then,  it  would  most  likely  be  the 
compressive  strength  requirement. 
However,  the  United  States  Congress 
has  expressly  authorized  applying  the 
requirements  of  the  final  rule  to  existing 
passenger  cars,  provided  only  that  the 
basis  for  doing  so  is  explained  in  the 
rulemaking  document.  See  Section  215 
of  the  Federal  Railroad  Safety 
Authorization  Act  of  1994,  above,  as 
codified  at  49  U.S.C.  20133  ("The 
Secretary  may  make  applicable  some  or 
all  of  the  standards  established  under 
this  subsection  {,  49  U.S.C.  20133(a),]  to 
cars  existing  at  the  time  the  regulations 
are  prescribed.").  FRA  has  made  the 


compressive  strength  requirement 
applicable  to  existing  passenger  cars  as 
explained  in  the  preamble.  However, 
through  the  submission  of  appropriate 
data  and  analysis,  and  approval  by  FRA 
as  further  specified  in  §  238.203, 
discussed  below,  certain  passenger  cars 
not  possessing  the  minimum 
compressive  strength  of  800,000  pounds 
may  operate  on  the  general  railroad 
system  of  transportation,  and  the  rule 
does  afford  a  reasonable  time  for  that 
information  to  be  gathered. 

In  providing  the  possibility  that  some 
equipment  now  being  used  which  does 
not  meet  the  buff  strength  requirement 
of  this  rule  might  continue  to  be  used 
("grandfathered"),  FRA  intends  to 
permit  only  very  safe  operations  to 
occur.  Petitioners  will  need  to 
demonstrate — through  a  quantitative 
risk  assessment  that  incorporates  design 
information,  engineering  analysis  of  the 
equipment's  static  end  strength  and  of 
the  likely  performance  of  the  equipment 
in  derailment  and  collision  scenarios, 
and  risk  mitigation  measures  to  avoid 
the  possibility  of  collisions  or  to  limit 
the  speed  at  which  a  collision  might 
occiu-,  or  both,  that  will  be  employed  in 
connection  with  the  usage  of  the 
equipment  on  a  specified  rail  line  or 
lines — that  use  of  the  equipment,  as 
utilized  in  the  service  environment  for 
which  recognition  is  sought,  is  in  the 
public  interest  and  is  consistent  with 
railroad  safety.  In  this  regard,  FRA  notes 
that  passenger  equipment  not 
possessing  the  minimum  static  end 
strength  specified  in  this  rule  does  not 
have  the  same  capacity  to  absorb  safely 
within  its  body  structiire  the 
compressive  forces  that  develop  in  a 
collision  as  equipment  meeting  the 
standard.  The  engineering  analysis 
submitted  by  the  petitioner  should 
address  how  these  forces  will  be 
dissipated  in  a  manner  that  does  not 
jeopardize  occupant  safety  in  collision 
scenarios. 

D.  Non-Conventional  Passenger 
Equipment 

As  noted  above,  conunenters  have 
requested  that  FRA  specifj'  design- 
neutral  or  performance-based 
requirements  so  that  the  safety  of  all 
passenger  equipment  may  be  evaluated 
on  the  same  basis.  In  comments  in  this 
docket,  Talgo  has  suggested  substituted 
(and  reduced)  force  levels  that  it 
believes  are  appropriate  for  inclusion  in 
the  final  rule  in  lieu  of  those  proposed 
for  truck-to-carbody  attachment  and 
anti-climbing  arrangements,  for 
instance.  As  explained,  FRA  has 
specified  the  compressive  strength 
requirement  as  fairly  as  we  are  able  in 
consideration  of  the  safety  of  the  rail 


travelling  public.  FRA  has  also  done  so 
with  respect  to  the  other  structural 
requirements  in  the  rule. 

FRA  recognizes  that  the  existing  Talgo 
trainsets  presents  unique  challenges  in 
terms  of  describing  appropriate  force 
levels  in  several  regards.  FRA 
understands  that  the  Talgo  trainsets  are 
articulated,  low-floor  trainsets  with 
independently  rotating  wheels.  The  car 
bodies  are  made  from  light-weight 
aluminum  extrusions.  In  contrast,  the 
vast  majority  of  passenger  carrying 
equipment  used  on  the  nations 's 
railroads  is  individually  suspended,  has 
automatic  couplers,  has  a  higher  floor 
height  above  the  rail,  has  wheels  fixed 
to  an  axle,  and  is  constructed  with  a 
steel  underframe  made  up  from 
fabricated  members.  FRA  has 
conducted,  and  continues  to  conduct, 
research  which  addresses  the  influence 
of  carbody  construction,  suspension 
configuration,  and  coupling 
arrangement  on  the  crashworthiness, 
derailment  tendency,  and  other  safety- 
related  aspects  of  Talgo  and  other  non- 
conventional  equipment. 

Developing  safety  regulations  requires 
detailed  technical  knowledge  of  the 
system  being  regulated.  At  the  time  this 
rule  is  being  written,  FRA  is  unable  to 
specify  alternative  performance-based 
standards  with  respect  to  the  structural 
requirements  in  this  rule  that  would 
meet  FRA's  safety  objectives  for 
passenger  equipment  of  any  design. 
Areas  of  particular  technical  concern 
with  regard  to  the  Talgo  trainsets,  which 
need  to  be  resolved  by  FRA  through  an 
ongoing  exchange  of  information, 
include  the  natiu'e  of  its  articulated 
connection  and  its  potential  to  allow 
override  in  a  collision,  and  the  welding 
of  the  aluminum  extrusions  which  make 
up  the  body  shell.  The  Talgo  tilt 
trainsets  have  characteristics  that  are 
unique,  or  nearly  unique,  that  may 
either  reduce  or  increase  vulnerability 
in  a  derailment  or  collision.  For 
instance,  the  articulated  design  of  the 
trainset  may  tend  to  keep  the  train  in 
line  in  the  case  of  a  derailment  where 
the  decelerations  are  reasonably 
uniform  throughout  the  length  of  the 
train,  preventing  secondary  impacts.  On 
the  other  hand,  the  absence  of  major 
structural  members  in  the  floor  of  the 
passenger  units  could  be  a  serious 
problem  should  the  train  be  involved  in 
a  collision  with  freight  train  cars  or 
lading  that  has  fouled  the  track  on 
which  the  passenger  train  is  travelling, 
as  a  result  of  the  freight  train  having 
derailed.  In  this  regard,  the  absence  of 
major  structural  members  in  the  floor  of 
the  Talgo  passenger  imits  increases  their 
vulnerability  to  penetration  by  the 


trainsetfs 
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trainsetfs  trucks,  should  the  trucks 
separate  from  the  train. 

Hista  rically,  the  United  States 
industr  i  requirement  for  a  minimum 
compre  ssive  strength  has  reinforced  a 
pattern  of  passenger  car  construction 
resultii]  g  in  use  of  stiff,  quite  substantial 
underfr  ames  that  have  served  other 
practical  purposes  in  derailments  and 
collisions,  including  prevention  of  car 
body  buckling,  prevention  of  harm  to 
passenj  ers  from  failure  of  the  floor 
structui  e  and  entry  of  debris,  and 
resistar  ce  to  penetration  of  the  car  from 
the  sid<  where  the  primary  impact  was 
at  the  fl  oor  level.  Both  with  respect  to 
compre  ssive  strength  and  other 
structui  al  requirements  that  the  Talgo 
trainset  may  not  be  able  to  meet,  it  is 
importc  nt  to  ensure  that  alternative 
means  ( if  achieving  crashworthiness  are 
just  as  s  uccessful  as  the  standards 
describ  (d  in  this  final  rule. 

Great  ng  alternative  performance- 
based  s  andards  for  a  particular  type  of 
passenj  er  equipment  requires  a  very 
early  di  alogue  and  technical 
informe  tion  exchange.  In  the  summer  of 
1995,  F  \h  convened  the  first  meeting  of 
equipmlent  manufacturers  (including 
representatives  of  Canadian,  European 
and  Japanese  consortia)  to  discuss 
passenger  safety  standards.  That 
meetinj  led  to  designation  of  equipment 
manufa  :turer  representatives  as 
associa  e  members  of  the  Passenger 
Equipn  ent  Safety  Standards  Working 
Group.  Although  notified  along  with  a 
numbei  of  other  manufacturers  of 
passenj  er  equipment,  Talgo 
represe  itatives  did  not  participate  in 
the  proi  :ess.  (For  its  part,  the  WDOT  did 
not  fon  lally  indicate  to  FRA  an  interest 
in  parti  :ipating  in  the  rulemaking  until 
after  thi  j  Working  Group  had  tentatively 
agreed  i  )n  the  structural  standard 
proposi  lis — FRA  received  a  letter  from 
the  WqDT  commenting  on  the  ANPRM 
on  September  4,  1996.  However, 
AASH1  O  had  participated  from  the 
beginning  of  the  rulemaking.)  Talgo  did 
not  entor  the  discussions  dfrectly  imtil 
publica  tion  of  the  NPRM  in  September 
of  1997,  and  was  still  in  the  process  of 
providi  ng  engineering  data  through 
October  of  1998.  Given  the  timing  of 
this  lat(  ist  submission  of  data  to  FRA, 
approx  mately  ten-months  after  the 
close  ol  the  public  comment  period  on 
the  NPRM.  FRA  has  not  had  the 
opporti  inity  to  fully  evaluate  the 
inform;  tion  provided  by  Talgo  for 
purposes  of  this  rule. 

FRA  ippreciates  Talgo's  recent 
undertc  kings  to  conform  any  future 
trainsel  s  (beyond  the  five  trainsets  noted 
earlier)  built  for  North  American  service 
to  the  8D0,000-pound  static  end  strength 
require  ment  and  any  other  applicable 


requirements  in  this  rule.  FRA  will  be 
pleased  to  work  with  Talgo  and 
members  of  the  Working  Group  in  Phase 
II  of  the  rulemaking  to  determine 
whether  different  performance-based 
regulations  are  appropriate.  In  the 
interim,  FRA  has  provided  a  special 
approval  process  in  §  238.201  for 
considering  whether  the  new  generation 
of  Talgo  equipment  and  any  other 
passenger  equipment  of  special 
construction  provide  an  equivalent  level 
of  safety  with  the  Tier  I  standards  (other 
than  the  static  end  strength 
requirements)  contained  in  the  final 
rule.  See  the  discussion  in  the  section- 
by-section  analysis  of  §  238.201  for  an 
explanation  of  the  special  approval 
process. 

E.  System  Safety 

FRA  believes  that  passenger  railroads 
should  carefully  evaluate  their 
operations  with  a  view  toward 
enhancing  the  safety  of  those 
operations.  The  importance  of  formal 
safety  planning  has  been  recognized  in 
Emergency  Order  No.  20  (61  FR  6880; 
Feb.  22,  1996)  and  the  rule  on  passenger 
train  emergency  preparedness  (63  FR 
24630;  May  4,  1998).  In  furtherance  of 
safety  planning,  the  1997  NPRM 
contained  a  set  of  system  safety 
requirements  to  be  applied  to  all 
intercity  passenger  and  commuter  rail 
equipment.  See  62  FR  49760.  FRA 
intended  that  each  individual  passenger 
railroad  be  required  to  develop  a  system 
safety  plan  and  a  system  safety  program 
tailored  to  its  specific  operation, 
including  train  speed.  FRA  explained, 
however,  that  the  Working  Group  did 
not  reach  consensus  on  system  safety 
requirements  for  Tier  I  equipment; 
whereas  the  Tier  II  Subgroup  did  reach 
full  consensus  on  system  safety  program 
requirements  for  Tier  II  equipment. 
Strong  support  did  exist  among  Working 
Group  members  to  apply  formal  system 
safety  planning  to  Tier  I  equipment,  yet 
views  differed  as  to  whether  system 
safety  plemning  should  be  required  by 
law. 

In  particular,  the  1997  NPRM  noted 
that  APTA  objected  to  FRA  issuing  any 
regulations  governing  system  safety 
plans  because  commuter  railroads  have 
voluntarily  agreed  to  adopt  such  safety 
plans.  62  FR  49734.  FRA  also  explained 
its  understanding  that  APTA's  system 
safety  approach  will  be  more 
comprehensive  than  what  FRA 
proposed  and  address  each  commuter 
railroad's  system  more  as  an  integrated 
whole,  not  focused  principally  on  rail 
equipment.  See  62  FR  49734.  FRA 
therefore  invited  comment  on  APTA's 
suggestion  that  conunuter  raifroads  be 
allowed  to  regulate  themselves  in  this 


area;  whether  FRA  should  mandate  the 
contents  of  system  safety  plans;  whether 
the  areas  FRA  proposed  to  require 
railroads  to  address  were  appropriate; 
whether  additional  areas  should  be 
added;  and  to  what  extent  FRA  should 
propose  to  enforce  portions  of  the 
system  safety  plans.  FRA  further  asked 
whether  the  rule  should  require  that 
system  safety  plans  be  comprehensive 
and  address  the  entire  railroad  system 
in  which  the  equipment  operates,  as 
well  as  whether  the  emergency 
preparedness  planning  requirements 
contained  in  the  passenger  train 
emergency  preparedness  rulemaking  be 
expressly  integrated  with  the  system 
safety  planning  requirements  contained 
in  this  part.  Id.  at  49733-4. 

In  commenting  on  the  rulemaking, 
APTA  believed  FRA's  approach  to 
system  safety  short-sighted  in  that  it 
would  apply  only  to  the  equipment 
component  of  the  commuter  railroad 
system  and  therefore  ignore  track,  signal 
system,  other  infrastructure,  and 
operating  practices  components. 
Further,  APTA  questioned  FRA's 
general  focus  in  the  system  safety  plan 
(on  fire  safety;  software  safety; 
inspection,  testing  and  maintenance; 
training;  and  new  equipment)  prior  to 
having  a  railroad  identify  its  major 
safety  risks  through  its  individual 
system  level  analysis.  APTA  stated  that 
it  supports  a  true  system  safety 
approach  that  allows  each  raifroad  to 
determine  its  own  major  safety  risks  and 
addresses  all  the  components  of  the 
passenger  rail  system — not  just  the 
equipment  component. 

As  an  alternative  to  Federal 
regulation,  APTA  proposed  a  system 
safety  program  based  on  system  safety 
plans— developed  using  MIL-STD-882C 
as  a  guide — that  would  be  submitted  by 
its  individual  member  railroad 
properties  and  audited  by  APTA.  APTA 
explained  it  would  invite  FRA  to 
observe  the  audits  and  the  follow-up 
actions  taken  by  the  commuter  raifroads 
in  response  to  die  audits.  APTA 
requested  that  FTLA  hold  Federal 
requirements  for  commuter  raifroad 
system  safety  plans  in  abeyance  for  a  3- 
year  probationary  period — 
corresponding  to  one  complete  audit 
cycle — while  FRA  observes  and 
evaluates  the  program. 

Amtrak  commented  that  it  supports 
APTA's  position  on  system  safety  for 
both  Tier  I  and  Tier  II  equipment. 
Amtrak  believed  it  appropriate  for  FRA 
to  start  with  a  voluntary  system  safety 
approach  and  then,  based  on  actual 
experience,  follow  up  with  specific 
regulations  in  the  future.  Amtrak 
believed  FRA  needs  to  allow  the 
industry  the  time  to  establish  the 
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culture  and  process  that  allows  system 
safety  to  function  without  creating  an 
unwarranted  bureaucratic  burden. 

In  its  comments  on  the  1997  NPRM, 
Metra  agreed  with  the  value  of  a  system 
safety  plan,  but  believed  that  such  plans 
should  not  be  regulated.  Metra 
recommended  the  rule  contain  only  a 
top-level  system  safety  plan  requirement 
for  railroads  to  identify  the  most  serious 
safety  risks  within  their  specific 
operations,  and  then  allow  each  railroad 
to  create  its  own  programs  to  reduce 
those  risks.  Metra  explained  that  a 
railroad's  system  safety  plan  should 
project  beyond  current  practice  to 
continuously  improve  that  practice  and 
that  Federal  enforcement  of  such  a  plan 
would  continually  find  violations 
because  current  practice  would  not 
reflect  the  ideals  set  forth  in  the  plan. 
Metra  believed  that  FRA  regulation 
would  make  a  system  safety  plan  a 
useless  tool  for  improving  safety,  as  the 
plan  would  be  limited  to  mimicking 
Federal  regulation  and  describing 
current  practice.  In  addition,  Metra 
noted  that  a  system  safety  plan  is 
distinct  from  a  document  that  describes 
current  practice  for  routine  and 
regulated  activities.  Metra  proposed  that 
this  document,  a  safety  policy,  reference 
all  current-practice  safety-related 
procediu-es  and  require  railroads  to 
adhere  to  them. 

Bombardier  commented  that  the  1997 
NPRM  does  not  provide  the  latitude  for 
each  railroad  to  tailor  or  customize  its 
system  safety  plan  to  its  individual 
operations  and  needs.  Further, 
Bombardier  believed  that  the  NPRM 
confuses  the  requirements  for  the 
railroad's  system  safety  plan  with  those 
required  for  equipment  acquisition.  If 
FRA  insists  that  the  rule  contain  a 
requirement  for  a  system  safety  plan, 
according  to  Bombardier,  it  should  be 
limited  to  requiring  each  railroad  to 
develop  its  own  plan  based  on  MIL- 
STD-882C  or  APTA's  Manual  for  the 
Development  of  a  System  Safety  Plan  for 
Commuter  Railroads.  Separately,  the 
rule  should  require  a  system  safety  plan 
specifically  addressing  equipment 
procurement. 

The  BRC  commented  that  FRA  must 
mandate  the  contents  of  system  safety 
plans  to  ensure  that  vital  topics  are 
included  in  such  plans.  Further,  the 
BRC  believed  FRA  must  have  the  power 
to  enforce  compliance  with  system 
safety  plan/'Otherwise,  the  BRC 
believed  the  plans  themselves  would 
amount  to  little  more  than  suggested 
operating  practices.  The  BRC  also 
believed  that  FRA  must  review  each 
railroad's  system  safety  plan  and 
approve  it  only  if  it  complies  with 
Federal  regulations.  Similarly,  the  UTU 


commented  that  the  1997  NPRM's 
provisions  on  system  safety  plans  is  the 
most  important  section  of  the  rule.  The 
UTU  believed  FRA  should  continue  to 
treat  it  as  such  and  not  allow  it  to  be 
weakened. 

The  NTSB  commented  that  it 
supports  FRA  mandating  the  contents  of 
system  safety  plans  for  minimal 
consistency  and  oversight,  rather  than 
allowing  the  railroads  to  regulate 
themselves  in  this  area,  so  that 
important  safety  elements  are 
consistently  included  in  each  safety 
plan.  The  NTSB  believed  that  the 
system  safety  plans  should  be 
comprehensive  and  address  the  entire 
railroad  system  in  which  the  passenger 
equipment  operates.  The  NTSB 
observed  that  if  the  industry  does  not 
have  a  comprehensive  system  safety 
plan,  it  may  not  be  able  to  identify, 
track,  monitor,  or  rectiiy  situations  that 
can  lead  to  unsafe  conditions.  Further, 
the  NTSB  remarked  that  system  safety 
should  be  a  continuous,  iterative 
process  that  has  a  built-in  feedback 
mechanism  and  should  be  used 
throughout  the  program's  life  cycle  to 
arrive  at  the  best  plan  possible. 

The  NTSB  noted  that  it  has  made 
safety  recommendations  urging  FRA  to 
include  specific  safety  requirements  in 
a  system  safety  plan.  It  lu^ed  FRA  to 
incorporate  the  following 
recommendations  into  FRA's  general 
requirements  for  system  safety  plans: 

Require  carriers  to  train  employees  in 
emergency  procedures  to  be  used  after  an 
accident,  to  establish  priorities  for  emergency 
action,  and  to  conduct  accident  simulation  to 
test  the  effectiveness  of  the  program,  inviting 
civic  emergency  personnel  participation.  (R- 
76-29) 

Develop  and  validate  through  simulated 
disaster  exercises  a  model  emergency 
response  plan  for  the  guidance  of  the  railroad 
industry  in  formulating  individual  plans  to 
be  utilized  by  their  train  crewmembers  in  the 
event  of  an  emergency.  {R-80-6) 

In  this  regard,  FRA  did  issue  final 
regulations  governing  the  preparation, 
adoption,  and  implementation  of 
emergency  preparedness  plans  by 
railroads  connected  with  the  operation 
of  passenger  trains,  in  the  passenger 
train  emergency  preparedness 
rulemaking.  See  63  FR  24630,  May  4, 
1998.  That  rule  specifically  requires 
emergency  preparedness  plans  to 
address  such  subjects  as 
communication,  employee  training  and 
qualification,  joint  operations,  tunnel 
safety,  liaison  with  emergency 
responders,  on-board  emergency 
equipment,  and  passenger  safety 
information.  The  plan  adopted  by  each 
■affected  railroad  is  also  subject  to  formal 
review  and  approval  by  FRA. 


FRA  believes  the  approach  taken  in 
the  emergency  preparedness  rulemaking 
in  requiring  railroads  to  adopt  a  safety 
plan  addressing  specific  topics  is  more 
appropriate  than  imposing  a  general 
requirement  for  railroads  to  adopt  a 
comprehensive  system  safety  plan.  FRA 
believes  this  is  consistent  with  the  view 
of  the  commenters  to  mandate  the 
contents  of  safety  program  plans  for 
minimal  consistency  and  oversight,  so 
that  important  safety  elements  are 
included  in  each  safety  plan.  At  the 
same  time,  focusing  the  safety  plaxming 
requirements  and  streamlining  the  rule 
will  facilitate  the  regulated  commimity's 
understanding  of  the  rule's 
requirements  and  thereby  aid  in  its 
compliance.  As  further  specified,  the 
final  rule  will  require  that  each  railroad 
adopt  safety  program  plans  addressing: 

•  Fire  safety; 

•  Employee  training  and 
qualifications; 

•  Equipment  inspection,  testing,  and 
maintenance; 

•  Pre-revenue  service  acceptance 
testing  of  equipment;  and 

•  Train  hardware  and  software  safety. 
In  addition,  more  particular  safety 
plaiming  requirements  are  imposed  on 
Tier  II  passenger  equipment,  as 
discussed  below,  reflecting  both  the 
greater  risks  to  safety  from  operating  the 
equipment  at  such  high  speeds  and  the 
importance  of  advanced  plcuming  in 
order  to  meet  new  safety*  challenges. 

As  FRA  recognized  in  the  1997 
NPRM,  FRA's  proposed  approach  to 
system  safety  focused  principally  on  rail 
passenger  equipment.  This  was  not  a 
pure  system  safety  approach,  inasmuch 
as  FRA  did  not  focus  on  safety  planning 
for  others  elements  of  the  railroad 
infi^astructiu^  such  as  the  track  and 
signal  system,  or  for  a  host  of  items 
including  platform  safety,  security  and 
trespasser  prevention. 

FRA  will  closely  monitor  Tier  I 
railroad  operations  in  their  development 
and  adherence  to  voluntary, 
comprehensive  system  safety  plans. 
FRA  has  already  established  a  liaison 
relationship  with  APTA  and  has  already 
begun  participating  in  system  safety 
plan  audits  on  commuter  railroads.  FRA 
is  using  this  involvement  to  enrich 
FRA's  Safety  Assurance  and 
Compliance  Program  (SACP)  efforts  on 
these  railroads — which,  unlike  the 
triennial  audit  process  for  system  safety 
plans,  is  a  continuous  activity  with 
frequent  on-property  involvement  by 
FRA  safety  professionals.  FRA  will 
reconsider  its  decision  noi  to  impose  a 
general  requirement  for  sN'stem  safety 
plans  on  Tier  I  railroad  operations  if  the 
need  to  do  so  arises.  FRA  expects  that 
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Tier  I  railroad  operations  will  be  able  to 
integral  e  the  specific  safety  planning 
require:  nents  contained  in  this  final  rule 
into  their  own  system  safety  plans,  in 
the  sam  e  way  the  railroads  will 
incorporate  into  their  plans  the 
emerge;  icy  planning  requirements 
contain  3d  in  49  CFR  part  239. 

FRA  s  retaining  more  extensive  safety 
plannir  g  requirements  for  Tier  11 
railroaq  operations.  These  requirements 
are  di  retted  at  ensuring  the  safety  of  the 
equipm  ent  in  its  op>erating  environment 
and  tha :  the  introduction  of  novel 
technolagy  is  thoroughly  analyzed  prior 
to  procurement  of  the  equipment.  Tier 
n  railro  id  operations  will  be  operations 
with  ne  w  characteristics  that  require 
special  attention  and  have  heightened 
safety  risks  due  to  the  speed  of  the 
equipment.  In  particular,  each  railroad 
must  a !  iave  safety  program  plan  for  the 
operati(  in  of  its  Tier  II  passenger 
equipment  prior  to  placing  the 
equipm  snt  into  revenue  service.  In 
additioi  i,  each  railroad  must  have  a 
safety  p  rogram  plan  for  each 
procure  ment  of  Tier  II  passenger 
equipm  ent  or  major  upgrade  or 
introdu  :tion  of  new  technology  in  Tier 
II  passe  iger  equipment.  The  railroad 
must  al  10  receive  FRA  approval  of  a  pre- 
revenut  service  acceptance  testing  plan, 
as  well  is  FRA  approval  prior  to  placing 
such  ne  w  or  modified  equipment  into 
revenue  service. 

In  general,  however,  the  final  rule 
does  nc  t  require  that  FRA  approve  a 
railroad 's  safety  plans  required  under 
the  rule ,  As  noted,  FRA  hiiBlieves  it  best 
to  focus  its  resources  on  Tier  11 
passen^  er  equipment  operation «  due  to 
their  sp  jcial  circumstances.  Fui  ther. 
FRA  ap  jroval  may  not  be  necessary 
when,  t  y  operation  of  the  rule,  each 
railroad  must  independently  comply 
with  sp  jcific  safety  planning 
requirements  or  face  sanction  from  FRA. 
Under  ^9  CFR  §238.11  of  the  final  rule, 
any  per  >on  who  violates  any 
require!  tient  of  this  part  or  causes  the 
violatio  a  of  any  such  requirement  is 
subject  to  a  civil  penalty. 

F.  Side  'Hxit  Doors  on  Passenger  Cars 

In  the  1997  NPRM.  FRA  generally 
propose  d  that  new  passenger  cars  have 
a  minimum  of  four  exterior  side  doors — 
or  the  functional  equivalent  of  four  such 
door  permitting  at  least  one 
percentile  male  to  pass  through  at 
time.  See  62  FR  49807 
and  62  FR  49820 
).  Exterior  side  doors  are  the 
means  of  egress  from  a 
passen^  er  train,  yet  there  is  no  Federal 
require!  nent  that  a  passenger  car  be 
equipped  with  such  doors.  FRA  does 
recogni  !:e  that  in  an  emergency 
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passengers  would  generally  be  able  to 
move  through  a  passenger  car's  end 
doors  to  seek  refuge  in  adjacent  cars.  In 
fact,  it  is  safer  for  passengers  to  remain 
on  a  train  unless  doing  so  in  itself  risks 
their  safety,  because  of  hazards  along 
the  railroad  right-of-way  such  as 
electrified  rails  and  other  trains. 
However,  the  tragic  September  22,  1993 
Amtrak  train  derailment  near  Mobile, 
Alabama,  and  the  February  16,  1996 
collision  involving  MARC  and  Amtrak 
passenger  trains  near  Silver  Spring, 
Maryland,  show  that  in  a  life- 
threatening  situation  passengers  have  no 
alternative  but  to  exit  the  train.  All  of 
the  42  passenger  fatalities  in  the  Mobile, 
Alabama  train  derailment  resulted  from 
asphyxia  due  to  drowning  (NTSB 
Railroad-Marine  Accident  Report  94/ 
01),  and  the  deaths  of  at  least  eight  of 
the  eleven  persons  killed  in  the  Silver 
Spring,  Maryland  train  collision 
resulted  from  the  fire  that  ensued  (NTSB 
Raifroad  Accident  Report  (RAR)  97/02). 
FRA  is  not  suggesting  that  the  cars 
involved  in  those  accidents  lacked  a 
sufficient  number  of  emergency  exits; 
nevertheless,  these  are  examples  of 
instances  where  passengers  have  died 
because  they  could  not  leave  the  train. 
(However,  the  NTSB  did  note  in  its 
investigation  report  of  the  Silver  Spring, 
Maryland  train  collision  that  "[e]xcept 
for  those  passengers  who  died  of  blunt 
trauma  injuries,  others  may  have 
survived  the  accident,  albeit  with 
thermal  injuries,  had  proper  and 
immediate  egress  from  the  car  been 
available."  Id.  at  page  63.  The  NTSB 
explained  in  its  explicit  findings  on  the 
collision  that  "the  emergency  egress  of 
passengers  was  impeded  because  the 
passenger  cars  lacked  readily  accessible 
and  identifiable  quick-release 
mechanisms  for  the  exterior  doors, 
removable  windows  or  kick  panels  in 
the  side  doors,  and  adequate  emergency 
instruction  signage."  Id.  at  73.) 

So  that  each  passenger  car  has 
sufficient  doorway  openings  to  allow 
passengers  and  crewmembers  to  exit 
quickly  in  a  life-threatening  situation, 
FRA  proposed  requiring  that  passenger 
cars  be  equipped  with  side  doors. 
Exiting  a  passenger  train  through  a 
functioning  emergency  window  exit  is 
slower  than  exiting  a  train  through  a 
functioning  door,  and  presents  a  risk  of 
non-fatal  injury.  FRA  made  clear  in  the 
1997  NPRM  that  the  proposed  side  door 
requirement  was  not  a  recommendation 
of  the  Working  Group,  although  FRA 
believed  such  a  requirement  necessary 
at  least  as  an  interim  measure.  See  62 
FR  49770.  FRA  also  recognized  that 
existing  designs  of  passenger  cars  do  not 
always  provide  for  four  side  doors,  and. 


in  fact,  the  proposed  requirement  did 
not  specifically  require  that  passenger 
cars  have  four  side  doors.  For  instance, 
the  requfrement  would  have  been  met  if 
a  passenger  car  had  two  double-wide 
doors  that  permit  two  95th-percentile 
males  to  pass  through  each  such  door  at 
the  same  time — the  functional 
equivalent  of  four  side  doors  having 
openings  of  the  same  size  in  the 
aggregate.  FRA  invited  comments 
concerning  the  extent  to  which  existing 
designs  of  passenger  cars  could  not 
comply  with  the  proposed  requirement, 
noting  that  modifications  to  the 
proposal  may  be  necessary  based  on  the 
information  supplied.  Further,  as  a  long- 
term  approach,  FRA  explained  that  it  is 
investigating  an  emergency  evacuation 
performance  requirement  similar  to  that 
used  in  commercial  aviation  where  a 
sufficient  number  of  emergency  exits 
must  be  provided  to  evacuate  the 
maximum  passenger  load  in  a  specified 
time  for  various  types  of  emergency 
situations. 

In  its  comments  on  the  1997  NPRM, 
APTA  stated  that  the  proposed 
requirement  would  eliminate  certain 
types  of  cars  as  well  as  certain  desirable 
car  design  safety  features.  Specifically, 
Amtrak  would  not  be  able  to  procure 
Viewliner  cars  and  NJT  would  not  be 
able  to  increase  the  number  of  Comet  IV 
cab  cars  with  extra  structured  protection 
for  train  operators,  according  to  APTA. 
APTA  recommended  that  the  rule  text 
be  modified  to  include  passenger  car 
end  doors  in  the  calculation  of  the 
required  number  of  door  exits.  AfTA 
believed  this  would  encourage 
structural  changes  that  involve  the 
elimination  of  a  side  door  to  provide 
additional  protection  to  train  operators 
and  allow  Amtrak  to  continue  its 
Viewliner  cars  in  service. 

Amtrak,  in  commenting  on  the 
proposal,  expressed  particular  concern 
that  the  proposed  requirement  would 
prevent  the  future  construction  of  its  Bi- 
Level  Superliner  equipment  in  a 
configuration  that  maximizes  the 
equipment's  economic  performance. 
Amtrak  noted  that  its  current  policy 
calls  for  equipping  every  window  in 
such  equipment  with  at  least  one 
emergency  pane,  and  that  the  proposed 
requirement  would  not  take  that  into 
consideration.  Amtrak  supported 
APTA's  recommended  modification  to 
the  rule  text. 

The  NARP  also  questioned  the 
proposed  side  exterior  door  requirement 
for  passenger  cars.  The  NARP  noted  that 
the  most  common  way  to  exit  a  car  in 
an  emergency  is  through  the  car's  end 
doors,  and  it  suggested  that  emergency 
window  exits  are  probably  more  reliable 
than  additional  doors,  believing  the 
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doors  are  more  likely  to  be  rendered 
inoperable.  The  NARP  stated  that 
research  should  focus  on  the 
relationship  between  a  car's  seating 
capacity  and  layout  and  its  emergency- 
exit  capacity.  The  NARP  opposed 
requiring  four  doors  on  a  44-foot  Talgo 
car,  and  saw  little  benefit  from  adding 
additional  doors  to  a  Superliner  dining 
car  without  a  costly  stairwell 
installation.  The  NARP  asserted  that  a 
requirement  for  four  side  doors  may  be 
economically  fatal  for  a  single-level 
dining  car,  and  advised  instead  that  one 
side  door  may  be  provided  in  the 
hallway  opposite  the  kitchen  and  a 
second  side  door  placed  in  the  kitchen. 

In  commenting  on  the  proposal, 
WDOT  believed  it  not  appropriate  to 
require  four  side  doors  on  a  44-foot 
Talgo  passenger  car,  which  is 
approximately  half  the  length  of 
conventional  passenger  cars.  WDOT 
stated  that  a  Talgo  passenger  car  has  two 
exterior  doors  for  a  maximum  of  36 
people  in  each  car,  while  an  Amtrak 
Horizon  coach  has  foin  exterior  doors 
and  seats  72  passengers.  WDOT 
maintained  that  the  rule  should  reflect 
these  differences  or  provide  clear, 
concise  performance-based  standards  in 
the  alternative.  In  this  regard,  WDOT 
found  the  term  "functional  equivalent" 
as  used  in  the  rule  to  be  vague  and  in 
need  of  better  definition.  Further, 
WDOT  commented  that,  traditionally, 
dining  and  bistro  cars  have  not  had 
exterior  side  doors;  and  requiring  such 
doors  in  these  cars  would  significantly 
decrease  the  amount  of  available  dining 
space,  decrease  revenue-generating 
space,  and  add  substantial  costs.  WDOT 
recommended  FRA  remove  dining  and 
bistro  cars  from  any  exterior  side  door 
requirement  as  it  would  decrease  the 
amount  of  available  dining  space  and 
thereby  reduce  passenger  convenience, 
comfort  and  satisfaction.  Talgo  similarly 
commented  that  the  proposed 
requirement  should  be  modified  to  state 
that  the  functional  equivalent  of  four 
side  doors  in  a  car  of  conventional 
length  is  two  side  doors  in  a  car  of  half 
the  length,  and  that  dining  and  bistro 
cars  be  exempted  from  any  requirement. 

In  response  to  the  proposal  in  the 
NPRM,  Bombardier  recommended  that 
the  wording  of  the  rule  be  changed  to 
require  that  each  passenger  car  have  a 
minimum  of  two  side  doors.  Bombardier 
noted  that  on  Amtrak's  high-speed 
trainsets  (HST),  the  passenger  cars  that 
will  be  positioned  next  to  the  power 
cars  are  equipped  with  only  two  exterior 
side  doors,  both  of  which  are  located  on 
the  end  nearest  to  the  power  car.  In  the 
event  of  an  evacuation.  Bombardier 
explained  that  passengers  could  exit 
through  those  side  doors  as  well  as 


through  the  door  at  the  opposite  end  of 
the  car.  Bombardier  believed  the  use  of 
such  end  doors  should  be  considered  in 
determining  the  time  needed  to 
evacuate  a  passenger  car,  and  it  noted  in 
this  regard  that  intercity  passenger  cars 
generally  carry  fewer  passengers  than 
commuter  cars. 

Based  on  the  comments  received,  FRA 
has  decided  to  modify  the  requirement 
for  exterior  side  doors  on  Tier  I 
passenger  cars  ordered  on  or  after 
September  8,  2000  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  2002,  and  for  any  Tier  II  passenger  car 
placed  in  service.  The  final  rule  requires 
that  each  such  passenger  car  have  a 
minimum  of  two  exterior  side  doors, 
and  each  door  must  have  a  minimum 
clear  opening  of  30  inches  horizontally 
by  74  inches  vertically.  Since  the 
minimum  number  of  required  side 
doors  has  been  reduced  from  that 
proposed  in  the  NPRM.  this  provision 
should  not  hinder  railroads  from 
removing  the  locomotive  engineer's 
exterior  side  door  in  cab  car  and  MU 
locomotive  control  compartments  for 
purposes  of  adding  to  the  structural 
integrity  of  the  equipment.  As  the  BLE 
raised  in  its  comments  on  the  rule, 
removing  this  side  door  allows  for  a 
continuous  side  sill  structure  along  the 
control  compartment,  thereby 
enhancing  the  compartment's  structural 
integrity  and  reducing  the  risk  the 
compartment  will  be  crushed  in  a 
comer  or  side  impact.  A  dining  car  or 
other  food  service  car  is  subject  to  the 
side  door  requirement  as  a  passenger  car 
under  this  rule,  since  FRA  believes  that 
all  passenger  cars  must  have  exterior 
side  doorway  openings  to  allow  for 
passenger  and  crew  escape  in  a  life- 
threatening  situation,  and  also  permit 
emergency  rescue  access. 

Unlike  the  proposed  rule,  FRA  has 
specified  the  dimensions  of  the  doorway 
opening  in  inches  rather  than  retain  the 
language  referencing  a  95th-percentile 
adult  male.  This  modification  clarifies 
the  rule  for  the  regulated  community  in 
that  what  constituted  a  95th-percentile 
adult  male  was  originally  not  defined. 
FRA  beheves  that  a  doorway  with  a 
minimum  clear  opening  of  30  inches 
horizontally  by  74  inches  vertically  will 
provide  passage  for  a  large,  fully-clothed 
person  and  accommodate  emergency 
response  personnel  equipped  with  fire 
and  rescue  gear.  For  instance,  see  the 
discussion  below  of  §  238.113 
(Emergency  window  exits)  for  detail  on 
the  sizes  of  adult  backboards  used  by 
emergency  responders  to  evacuate 
injured  persons.  FRA  has  specified  the 
vertical  dimension  of  74  inches  based 
on  the  height  of  the  95th-percentile 
adult  male  (72.8  inches)  stated  in  Table 


2  of  Public  Health  Service  Publication 
No.  1000,  Series  11,  No.  8.  "Weight. 
Height,  and  Selected  Body  Dimensions 
of  Adults."  June  1965.  (A  copy  of  this 
document  has  been  placed  in  the  public 
docket  for  this  rulemaking.)  The  stated 
height  of  72.8  inches  was  recorded  for 
adult  males  not  wearing  shoes,  and  FRA 
has  adjusted  for  this.  FRA  did  not  find 
this  Public  Health  Service  Publication 
that  useful  for  purposes  of  specifying  a 
horizontal  dimension  of  the  doorway  as 
the  stated  body  dimensions  were,  in 
effect,  recorded  without  clothing  (see 
page  5) — and  of  course  did  not  address 
the  size  of  equipment  csirried  by 
emergency  response  personnel.  FRA 
notes  that  the  Americans  with 
Disabilities  Act  (ADA)  Accessibility 
Specifications  for  Transportation 
Vehicles  also  contain  requirements  for 
doorway  width  clearance  (See  49  CFR 
part  38).  These  ADA  requirements  apply 
by  their  own  force  independent  of  the 
requirements  of  this  rule. 

Further,  unlike  the  proposed  rule,  the 
final  rule  no  longer  provides  that  a 
passenger  car  may  have  the  functional 
equivalent  of  the  specified  niunber  of 
side  doors.  Each  passenger  car  must 
have  at  least  two  separate,  exterior  side 
doorway  openings.  This  will  increase 
the  likelihood  that  at  least  one  of  a 
passenger  car's  side  doorway  openings 
will  allow  passage  in  the  event  a  train 
collision  or  derailment  results  in  either, 
or  both,  structiu^  damage  to — or 
blockage  of — the  door.  In  this  regard, 
railroads  should  consider  where  the 
passenger  car  side  doors  are  located  so 
as  to  facilitate  passenger  and  crew 
escape  in  a  life-threatening  situation. 

FRA  reemphasizes  that  mis 
requirement  is  only  an  interim  measure 
that  will  prevent  passenger  cars  from 
being  introduced  into  service  without 
side  exterior  doors.  In  Phase  II  of  the 
rulemaking.  FRA  will  focus  on 
formulating  a  systems  approach  to 
emergency  egress  that  provides  for  a 
sufficient  number  of  emergency  exits  to 
evacuate  the  maximum  passenger  car 
load  in  a  specified  time  for  various 
types  of  emergency  situations.  FRA  will 
evaluate  with  the  Working  Group 
whether  APTA's  recommended 
approach  to  emergency  egress  under 
development  in  APTA's  PRESS  Task 
Force  should  be  incorporated  into  the 
Phase  II  rulemaking. 

G.  Fuel  Tank  Standards 

Locomotive  diesel  fuel  tanks  are 
vulnerable  to  damage  from  collisions, 
derailments,  and  debris  on  the  roadbed 
due  to  their  location  on  the  underframe 
and  between  the  trucks  of  locomotives. 
Damage  to  the  tank  frequently  results  in 
spilled  fuel,  creating  the  safety  problem 
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of  an  ii  icreased  risk  of  fire  and  the 
enviroi  unental  problem  of  cleanup  and 
restora  ion  of  the  spill  site.  Although  49 
CFR  22  9.71  does  require  a  minimum 
clearar  ce  of  2.5  inches  between  the  top 
of  the  I  ail  and  the  lowest  point  on  a  part 
or  appliance  of  a  locomotive,  such  as  a 
fuel  tai  ik,  FRA  regulations  do  not 
addresi  the  safety  of  fuel  tanks  in 
particu  lar. 

In  1992,  the  NTSB  issued  a  report 
identtf  ring  concerns  regarding  safety 
problei  as  caused  by  diesel  fuel  spills 
from  n  ptured  or  punctiu-ed  locomotive 
fuel  tanks.  Entitled  "Locomotive  Fuel 
Tank  Integrity  Safety  Study,"  the  NTSB 
report  ( :ited  in  particular  a  collision 
involvi  Qg  an  Amtrak  train  and  an  MBTA 
commi  ter  train  on  December  12,  1990, 
as  both  trains  were  entering  a  station  in 
Boston  Massachusetts.  (NTSB  Safety 
Study-!  12/04.)  Fuel  spilled  from  a  tank 
which  lad  separated  from  an  Amtrak 
locomctive  during  the  collision.  The 
fuel  igi  ited.  Smoke  and  fumes  from  the 
bumin; ;  diesel  fuel  filled  the  tiuinel, 
increaang  the  hazard  level  in  the  post- 
crash  pjhase  of  the  accident,  and 
hinder  ng  emergency  response  activity. 
As  a  re  lult  of  the  safety  study,  the  NTSB 
made  s  sveral  safety  recommendations  to 
FRA,  ii  icluding  in  particular  that  FRA: 

Condi  let,  in  conjunction  with  the 
Associa  ion  of  American  Railroads,  General 
Electric  and  the  Electro-Motive  Division  of 
General  Motors,  research  to  determine  if  the 
locomol  ive  fuel  tank  can  be  improved  to 
withstai  id  forces  encountered  in  the  more 
severe  1  )comotive  derailment  accidents  or  if 
fuel  cor  lainment  can  be  improved  to  reduce 
the  rate  Df  fuel  leakage  and  fuel  ignition. 
Consid^ation  should  be  given  to  crash  or 
testing  and  evaluation  of  recent 
pro  josed  design  modifications  to  the 
ve  fuel  tank,  including  increasing 
stru  :tural  strength  of  end  and  side  wall 
I  rising  the  tank  higher  above  the  rail, 
1  ig  internal  tank  bladders  and  foam 
Class  II,  Priority  Action)  (R-92-10) 
f  warranted,  minimum 
perform  ince  standards  for  locomotive  fuel 
tanks  be  sed  on  the  research  called  for  in 
recomm  endation  R-92-10.  (Class  III.  Longer 
Term  A  :tion)  {R-92-11) 

The  K  SB  reiterated  Safety 
Reconi|nendation  R-92-10  in  a  letter  to 
d  August  28,  1997,  conveying 
NTfeB's  final  safety 
reconu  lendations  arising  from  the 
February  16,  1996,  collision  between  a 
MARC  commuter  train  and  an  Amtrak 
passen  >er  train.  During  the  collision,  the 
on  the  lead  Amtrak  locomotive 
catastrophically.  The  fuel 
into  the  exposed  interior  of  the 
cab  control  car  and  ignited, 
g  the  car.  (Letter  at  12.) 
plained  in  FRA's  report  to 
on  locomotive 
crashw  orthiness  and  working 


simulated 
and 

locomol  i 
the 

plates, 
and  usi 
inserts. 
Establish 


FRA 
the 


fuel  tank 
ruptun  d 
sprayei  1 
MARC 
engulfi  ti; 

As  e:[pl 
Congre  ss 


conditions,  FRA  believes  that  fuel  tank 
design  has  a  direct  impact  on  safety. 
Minimum  performance  standards  for 
locomotive  fuel  tanks  should  be 
included  in  Federal  safety  regulations. 
Accordingly,  FRA  proposed  in  the  1997 
NPRM  that  AAR  Recommended  Practice 
No.  506  (RP-506),  Performance 
Requirements  for  Diesel-Electric 
Locomotive  Fuel  Tanks,  be  incorporated 
into  the  rule  as  the  external  fuel  tank 
requirements  for  Tier  I  passenger 
locomotives.  FRA  believes  that  RP-506 
represents  a  good,  interim  safety 
standard  for  Tier  I  passenger 
locomotives.  In  the  final  rule,  FRA  has 
restated  the  requirements  of  RP-506  as 
Appendix  D  to  part  238,  as  explained 
below,  and  has  thereby  incorporated  it 
into  the  final  rule. 

FRA  does  note  that  further  study  may 
yield  additional  safety  improvements 
for  locomotive  fuel  tank  design,  and  in 
September  of  1997  FRA  convened  a 
Locomotive  Crashworthiness  Working 
Group  of  the  Railroad  Safety  Advisory 
Committee  (RSAC)  to  develop  standards 
regarding  a  broad  range  of 
crashworthiness  issues  for  both 
passenger  and  freight  locomotives, 
including  fuel  tanks.  Freight  locomotive 
fuel  tanks  can  cause  a  risk  to  passengers 
in  the  event  of  a  train-to-train  collision 
involving  a  passenger  and  a  freight 
train.  Therefore,  in  addition  to  the 
economy  that  can  be  achieved  from 
standard  fuel  tank  design  requirements 
for  the  entire  industry,  industry-wide 
design  requirements  benefit  both  public 
and  employee  safety.  Based  on  ciuxently 
available  information  through  the 
Locomotive  Crashworthiness  Working 
Group,  it  appears  that  locomotives  built 
with  AAR  RP-506-comphant  fuel  tanks 
are  performing  well  in  derailments  and 
highway-rail  crossing  collisions. 

In  its  comments  on  the  proposed  rule, 
the  NTSB  agreed  that  external  fuel  tanks 
on  Tier  I  locomotives  should 
incorporate  at  a  minimum,  and  on  an 
interim  basis,  RP-506.  Yet,  the  NTSB 
believed  that  more  demanding  safety 
standards  for  passenger  locomotives  be 
included  in  the  permanent  Tier  I  fuel 
tank  regulations,  specifically:  higher 
ground  clearance, 

compartmentalization,  and  a  bottom 
skid  plate.  The  NTSB  noted  that  the 
advantages  of  higher  fuel  tank  groiuid 
clearance  were  shown  in  Amtrak 
derailments  in  Kingman,  Arizona,  and 
Garden  City,  Georgia.  According  to  the 
NTSB,  investigation  of  both  accidents 
revealed  that  essentially  no  fuel  loss 
occurred  in  the  involved  locomotive 
units  (GE  Models  P40  and  P42),  despite 
a  substantial  accumulation  of  debris 
beneath  the  fuel  tanks  that  may  have 
otherwise  damaged  ciurent. 


conventional  frame-suspended  fuel 
tanks.  The  NTSB  attributed  the 
maintenance  of  fuel  tank  integrity  to 
higher  than  typical  fuel  tank  ground 
clearance,  not  found  in  conventionally 
designed,  frame-suspended  fuel  tanks. 
Accordingly,  the  NTSB  specifically 
recommended  that  fuel  tank  regulations 
should  require  higher  ground  clearance 
for  both  Tier  I  and  Tier  n  operations.  In 
light  of  the  strong  potential  safety 
benefits  associated  with  higher 
locomotive  fuel  tank  groimd  clearance, 
FRA  will  carefully  consider  with  the 
Working  Group  how  best  to  implement 
the  NTSB's  recommendation  in  Phase  II 
of  this  rulemaking. 

In  addition,  FRA  invited  comments 
whether  the  proposed  r\de  should 
require  that  locomotive  fuel  tanks  be 
compartmentalized.  The  Working  Group 
specifically  discussed  requiring  whether 
the  interior  of  fuel  tanks  be  divided  into 
a  minimum  of  four  separate 
compartments  so  that  a  penetration  in 
the  exterior  skin  of  any  one 
compartment  results  in  loss  of  fuel  ordy 
from  that  compartment.  The  Working 
Group  recommended  that  such  a 
requirement  be  addressed  in  the  second 
phase  of  the  rulemaking,  to  allow  for 
additional  research  to  remedy  fuel 
feeding  disruptions  that  may  result  from 
the  compartmentalization  of  fuel  tanks. 
Commenters  were  therefore  requested  to 
provide  the  results  of  specific  research 
and  operating  experience  showing  how 
compartmentalization  can  be  practically 
accomplished.  Commenters  were  also 
asked  to  explain  why  the  issue  of 
compartmentalization  should  or  should 
not  be  addressed  in  the  final  rule  of  this 
first  phase  of  the  rulemaking. 

The  NTSB  commented  that  it 
supported  continued  research  for  fuel 
tank  compartmentalization  to  remedy 
fuel  loss  during  derailments.  It  stated 
that  compartmentalization  is  required  in 
aviation  applications,  where  fuel  tanks 
within  the  airframe  contour  must  be 
able  to  resist  rupture  and  retain  fuel 
under  inertial  forces  prescribed  for 
emergency  landing  conditions  (citing  14 
CFR  25.963).  Therefore,  research  should 
be  conducted  to  determine  if  similar 
successes  can  be  attained  in  railroad 
application,  according  to  the  NTSB.  The 
BLE  also  commented  that  it  supports 
requirements  for  compartmentalized 
fuel  tanks  on  all  passenger  locomotives. 
Noting  that  diesel  fires  create 
devastating  results  in  passenger  train 
accidents,  the  BLE  believed  every  effort 
should  be  made  to  avoid  them, 
including  using  the  most  advanced 
technology  possible.  Further,  APTA 
commented  that  it  believes  fuel  tank 
compartmentalization  has  the  potential 
to  reduce  the  amount  of  fuel 
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spilled  in  a  railroad  accident; 
reconunended  that  FRA  consider 
requiring  compartmentalized  fuel  tanks 
on  new  locomotives  if  the  technical 
difficulties  resulting  in  interruptions  in 
fuel  flow  are  resolved;  and  suggested 
that  FRA  make  a  priority  to  resolve 
these  technical  difficulties.  In 
accordance  with  these  comments,  FRA 
will  carefully  consider  with  the 
Working  Group  in  Phase  II  of  the 
rulemaking  a  requirement  to 
compartmentalize  fuel  tanks  on  new 
locomotives,  drawing  upon  research 
conducted  and  experience  gained  in  the 
interim  through  the  Locomotive 
Crashworthiness  Working  Group  and 
the  APTA  PRESS  Task  Force. 

H.  Train  Interior  Safety 

Based  on  previous  research  results, 
the  interior  passenger  protection 
requirements  for  Tier  I  and  II  passenger 
equipment  rely  on 

"compartmentalization"  as  a  passenger 
protection  strategy.  Such  a  strategy  has 
the  advantages  of  being  passive,  i.e., 
requiring  no  action  to  be  taken  on  the 
part  of  the  occupants,  of  being  effective 
for  a  range  of  occupant  sizes,  and 
potentially  being  effective  in  a  wide 
range  of  interior  configurations. 
Research  results  indicate  that  diu-ing  a 
collision  the  interior  environment  of  a 
passenger  coach  car  is  substantially  less 
hostile  than  the  interiors  of  automobiles 
and  aircraft.  Owing  to  this  lower 
hostility  in  a  collision  environment,  the 
interior  of  a  typical  passenger  coach  car 
can  provide  a  level  of  protection  to 
passengers  without  active  restraints  at 
least  as  effective  in  preventing  fatality  as 
that  protection  afforded  to  automobile 
and  transport  aircraft  passengers  with 
active  restraints.  See  the  discussion  on 
train  interior  safety  in  the  NPRM  for 
more  detail.  62  FR  49745^9749. 
Conclusions  from  the  research 
previously  conducted  on  passenger 
protection  in  train  collisions  show  that 
lap  belts  and  shoulder  restraints,  if 
used,  provide  the  highest  level  of 
occupant  protection  of  those  protection 
strategies  studied — greater  than  the  level 
of  protection  afforded  by 
compartmentalization.  However,  as 
noted  in  the  NPRM,  FRA  believes  that 
more  research  is  necessary  to  determine 
the  feasibility  and  effectiveness  of  these 
active  restraints,  as  well  as  the  impact 
on  seat  design  arid  strength  necessary  to 
support  the  loads  associated  with  use  of 
the  restraints.  In  this  regard,  FRA 
requested  information  and  comment 
from  interested  parties  whether  there  is 
any  existing  research  or  experience 
which  would  justify  active  seat 
restraints  in  this  phase  of  the 
rulemaking.  See  62  FR  49745. 


In  comments  on  the  NPRM,  Simula 
Technologies,  Inc.,  (Simula)  stated  that 
there  may  be  a  potential  for  a  higher 
level  of  occupant  protection  offered  by 
passive  or  active  restraints  than  by 
compartmentalization.  Simula  noted 
that  cost  effectiveness  considerations 
differ  when  considering  the  application 
of  occupant  protection  strategies  to  a 
train  crew  as  compared  to  passengers. 
For  instance,  it  believed  that  the 
relatively  high  expense  of  passive 
restraints  may  be  justified  for  one  or  two 
crewmembers  in  a  particularly  severe 
environment — for  instance,  a 
locomotive  cab.  Simula  agreed  with 
FRA  that  more  research  is  needed  to 
determine  the  most  cost  effective  means 
of  providing  occupant  safety 
improvements. 

APTA,  in  its  comments  on  the  NPRM, 
believed  that  FRA  has  taken  the  correct 
approach  in  not  mandating  active  seat 
restraints  in  this  stage  of  the 
rulemaking.  APTA  foimd  accurate  the 
description  of  the  physics  of  passenger 
motion  during  a  collision  which  was 
contained  in  the  preamble  of  the  NPRM. 
APTA  noted  that  active  seat  restraints 
provide  the  most  benefit  in  high 
passenger  deceleration  situations,  such 
as  in  automobile  collisions;  whereas,  in 
the  case  of  the  low  decelerations  of 
passenger  train  collisions,  other  types  of 
protection  measines  such  as 
compartmentalization  to  minimize  the 
distance  a  passenger  travels  before 
striking  an  interior  surface  and  padding 
of  interior  surfaces  can  be  as  effective  as 
active  seat  restraints  in  protecting 
passengers  from  secondary  collisions. 
In  its  comments  on  the  NPRM,  the 
BRC  stated  that,  ideally,  passenger 
equipment  should  have  seat  belts  or 
other  restraints  to  keep  occupants  from 
striking  seats  from  behind  or  striking 
other  interior  surfaces  and  occupants. 
The  BRC  believed  this  to  be  a  true  cause 
of  serious  injury  and  death  during  rapid 
decelerations  in  collisions  and 
derailments.  The  BRC  further 
commented  that  a  seat  must  be  strong 
enough  to  hold  an  occupant  utilizing 
such  restraints  and  yet  resist  the  force(s) 
of  other  unrestrained  occupants  striking 
the  seat.  In  addition,  a  member  of  the 
public  commented  that  Amtrak  should 
provide  its  passengers  with  lap  belts 
and  shoulder  harnesses,  noting  that  they 
can  reduce  injuries  to  all  occupants 
when  used. 

FRA  has  continued  to  pursue  research 
into  implementing  seat  belts  and 
shoulder  restraints  in  intercity  and 
commuter  passenger  equipment.  The 
purpose  of  this  research  is  to  develop 
the  information  required  by  FRA  to 
determine  if  occupant  restraints  should 
be  required  in  future  regulations.  This 


research  is  being  conducted  in  three 
steps:  preliminary  design  studies; 
design  development;  and  engineering 
modeling,  construction,  and  testing.  The 
first  step  of  the  research  has  been 
completed.  Principal  conclusions  fi-om 
the  research  to  date  are  that  an  existing 
inter-city  passenger  coach  seat  can  be 
modified  to  accept  lap  and  shoulder 
belts.  In  particular,  for  Amtrak  s 
traditional  seat  design,  appropriate 
modification  of  the  connections 
between  the  seat  and  floor,  and  between 
the  seat  pan  and  seat  back,  allow  it  to 
support  the  loads  associated  with  two 
restrained  95th-percentile  adult  males 
occupying  the  seats  as  well  as  the  loads 
associated  with  being  struck  from 
behind  by  two  95th-percentile  adult 
males.  Such  seats  can  be  designed  to 
compartmentalize  safely  an 
unrestrained  single  5th-percentile  adult 
female  striking  the  seat  from  behind. 

Existing  three-position  commuter  seat 
designs  caimot  be  modified  to  accept 
lap  and  shoulder  belts.  The  additional 
loads  associated  with  the  third 
restrained  and  the  third  um-estrained 
occupant  cause  multiple  structural 
failures  for  existing  three-position 
commuter  seat  designs — these  designs 
simply  fold  up  under  the  load.  In  order 
to  meet  weight  requirements,  advanced 
structural  materials  and  fabrication 
techniques  are  likely  to  be  required  to 
develop  a  three-position  commuter  seat 
design  which  can  support  the  loads 
associated  with  three  restrained  95th- 
percentile  adult  males  in  the  seats  and 
the  loads  associated  with  being  struck 
from  behind  the  seats  by  three  95th- 
percentile  adult  males. 

For  the  intercity  passenger  coach  seat, 
FRA  currently  plans  to  complete  work 
on  the  details  of  the  necessary 
modifications  to  Amtrak's  traditional 
seat  design,  modify  accordingly  four  to 
six  pairs  of  seats  for  testing,  and  then 
dynamically  sled  test  these  seats.  For 
the  commuter  seat,  a  study  is  planned 
to  develop  an  engineering  model  design 
of  a  three-position  commuter  car 
passenger  seat  which  incorporates  lap 
and  shoulder  belts.  Composite 
structures  and  advanced  manufacturing 
techniques  will  be  considered  in  this 
study.  Principal  design  considerations 
include  the  need  to  address  secondary 
collision  loads,  as  well  as 
manufacturing  and  maintenance  costs, 
weight,  and  durability. 

In  the  second  phase  of  the 
rulemaking.  FRA  and  the  Working 
Group  will  reevaluate  the  feasibility  and 
effectiveness  of  requfring  active 
restraints  such  as  lap  belts  axid  shoulder 
harnesses  in  passenger  equipment, 
based  on  the  results  of  the  ongoing 
research. 
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The  1997  NPRM  addressed  fire  safety 
by  proposing  to  make  FRA's  fire  safety 
guidelines  mandatory  for  the 
construction  of  new  passenger 
equipment  as  well  as  the  refurbishing  of 
existing  equipment.  See  62  FR  49803. 
As  explained  below  in  the  discussion  of 
this  final  rule,  FRA  has  simplified  and 
revised  the  table  of  tests  and 
performance  criteria  for  the 
flanunability  and  smoke  emission 
characteristics  of  materials  used  in 
passenger  cars  and  locomotive  cabs.  In 
addition,  FRA  has  clarified  in  the  final 
rule  the  application  of  the  required  tests 
and  performance  criteria.  As  proposed 
in  the  NPRM,  the  final  rule  also  furthers 
fire  safety  through  a  fire  protection  plan 
and  program  to  be  carried  out  by  each 
operating  railroad,  which  will  include 
conducting  a  fire  safety  analysis  of 
existing  passenger  equipment  and 
taking  appropriate  action  to  reduce  the 
risk  of  personal  injuries. 

As  noted  in  the  NPRM,  the  National 
Institute  of  Standards  and  Technology 
(NIST)  of  the  United  States  Department 
of  Commerce  is  conducting  research 
under  the  direction  of  FRA  and  the 
Volpe  Center  involving  the  fire  safety  of 
rail  passenger  vehicles.  The  NIST 
project  is  investigating  the  use  of 
alternative  fire  testing  methods  and 
computer  hazard  analysis  models  to 
identify  and  evaluate  approaches  to 
passenger  train  fire  safety.  The 
evaluation  is  examining  the  effects  and 
tradeoffs  of  passenger  car  and  system 
design  (including  materials),  fire 
detection  and  suppression  systems,  and 
passenger  egress  time.  A  peer  review 
committee  has  been  established  to 
provide  project  guidance  and  review 
interim  results  and  reports.  The 
committee  includes  representatives 
from  FRA,  the  Volpe  Center,  the  NFPA, 
builders  of  rail  passenger  vehicles, 
producers  of  materials,  Amtrak  and 
commuter  railroads,  and  testing 
laboratories. 

In  the  first  phase  of  the  NIST  project, 
selected  materials  which  satisfy  the 
testing  methods  referenced  in  FRA's  fire 
safety  guidelines  were  evaluated  using 
the  ASTM  El 354  Cone  Calorimeter. i 
The  Cone  Calorimeter  provides  a 
measurement  of  heat  release  rate  (the 
amount  of  energj'  that  a  material 
produces  while  burning),  specimen 
mass  loss,  smoke  production,  and 
combustion  gases.  For  a  given  confined 
space  such  as  a  rail  car  interior,  the  air 
temperature  and  risk  of  harm  to 
passengers  are  increased  as  the  heat 


'  "Fire  Safely  of  Passenger  Trains;  Phase  I 
Material  Evaluation  (Cone  Calorimeter)."  (DOT/ 
FRA/ORD/-98/01  -DOT-VNTSC-FRA-98-2 , 
January.  1999).  A  copy  of  the  report  has  also  been 
placed  in  the  public  docket  of  this  rulemaking. 


release  rate  increases.  As  a  result,  even 
if  passengers  do  not  come  in  direct 
contact  with  a  fire,  they  may  likely  be 
injured  from  the  high  temperatures, 
high  heat  fluxes,  and  large  amounts  of 
toxic  gases  emitted  by  materials 
involved  in  the  fire.  The  results  of  the 
Phase  I  tests  showed  a  strong  correlation 
between  the  FRA-cited  test  data  and  the 
Cone  Calorimeter  test  data. 

Phase  I  test  data  were  used  in  the 
second  phase  of  the  NIST  project  to 
perform  a  fire  hazard  analysis  of 
selected  passenger  train  fire  scenarios. 
Also  included  in  this  analysis  were  data 
obtained  from  tests  of  larger  interior 
components,  including  seat  assemblies, 
using  the  ASTM  E  1537  Furniture 
Calorimeter.  The  analysis  employed 
computer  modeling  to  assess  the  impact 
on  passenger  train  fire  seifety  for  a  range 
of  construction  materieds  and  system 
design.  The  interim  report  documenting 
Phase  n  is  in  final  preparation  by  NIST. 
In  the  final  phase  of  the  project,  selected 
real-scale  proof  tests  using  an  Amfleet 
coach  rail  car  and  interior  assemblies 
will  be  performed  to  verify  the  small- 
sceJe  (bench-scale)  criteria  and  hazard 
analysis  studies  in  actual  end  use 
configurations. 

Overall,  the  NIST  research  effort 
follows  upon  FRA-sponsored  studies  by 
the  National  Bureau  of  Standards  in 
1984  and  NIST  in  1993  which  noted, 
among  their  findings,  that  the 
performance  of  individual  components 
of  a  rail  passenger  car  in  a  real-world 
fire  environment  may  be  different  fi'om 
that  experienced  in  bench-scale  tests 
due  to  vehicle  geometry  and  materials 
interaction. 2  The  results  of  the  NIST 
research  project  will  help  in  developing 
a  broad  set  of  performance  criteria  for 
materials  using  the  Cone  Calorimeter 
and  the  Furniture  Calorimeter  in  a 
context  similar  to  that  provided 
generally  in  the  table  of  FRA  fire  safefy 
requirements  contained  in  Appendix  B 
to  part  238.  In  addition,  unlike  data 
derived  fi'om  most  test  methods 
referenced  in  Appendix  B,  heat  release 
rate  and  other  measurements  obtained 
from  the  Cone  Calorimeter  and  the 
Furniture  Calorimeter  can  be  used  in  a 
fire  modeling  methodology  to  evaluate 
the  contribution  of  materials  to  the 
overall  fire  safety  of  a  passenger  train. 
Although  FRA  has  targeted  for 
consideration  in  the  second  phase  of  the 


2  "Fire  Tests  of  Amtrak  Passenger  Rail  Vehicle 
Interiors."  (NBS  Technical  Note  1193,  May  1984); 
"Fire  Safety  of  Passenger  Trains:  A  Review  of  U.S. 
and  Foreign  Approaches."  (DOT/FRA/ORD-93/ 
23— DOT-VNTSC-FRA-93-26,  December,  1993). 
The  1993  report  is  available  to  the  public  through 
the  National  Technical  Information  Service. 
Springfield,  VA  22161.  A  copy  of  both  reports  have 
been  placed  in  the  public  docket  for  this 
rulemaking. 
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rulemaking  a  broad  set  of  performance 
criteria  employing  the  Cone  Calorimeter 
and  Furniture  Calorimeter  for  materials 
used  in  passenger  cars  and  locomotive 
cabs,  FRA  has  introduced  use  of  the 
Cone  Calorimeter  and  Furniture 
Calorimeter  in  a  limited  manner  in  this 
final  rule  as  explained  below  in  the 
discussion  of  Appendix  B  to  part  238. 

FRA  notes  that  die  ASTM  has 
developed  a  standard  which  describes 
how  to  evaluate  fire  hazard  assessment 
techniques  (ASTM  E  1546,  Guide  for  the 
Development  of  Fire  Hazard  Assessment 
Standards).  An  ASTM  group,  the  E-5.17 
Subcommittee  on  Transportation,  is 
currently  completing  a  document 
entitled  "Standard  Guide  for  Fire 
Hazard  Assessment  of  Rail  Passenger 
Vehicles."  The  proposed  guide  is 
intended  to  provide  an  alternative 
approach  to  ensuring  an  equivalent 
level  of  fire  safety  using  a  performance- 
based  approach  which  examines  fire 
scenarios,  as  well  as  design 
considerations,  to  evaduate  the  potential 
fire  hazard  of  a  rail  transportation 
vehicle.  One  of  the  principal  issues 
related  to  the  proposed  guide  is  that 
calculation  methods  are  suggested 
which  use  models  that  have  not  been 
validated  for  application  to  rail  cars.  In 
this  regard,  the  results  of  the  NIST  fire 
safety  research  will  be  helpful  for  the 
ASTM  subcommittee,  as  NIST  is  using 
the  Hazard  I  computer  model  to  develop 
correlations  between  small-scede  tests  of 
materials  and  full-scale  tests  of  rail  cars. 

In  the  NPRM,  FRA  explained  that  the 
NfFPA  publishes  a  standard  (NFPA  130) 
covering  fire  protection  requirements  for 
fixed  guideway  transit  systems  and  for 
life  safety  from  fire  in  transit  stations, 
trainways,  vehicles,  and  outdoor 
maintenance  and  storage  areas.  See  62 
FR  49744-5.  (A  copy  of  the  1997  edition 
of  this  standard  has  been  placed  in  the 
public  docket  for  this  rulemaking.) 
However,  this  standard  has  not 
historically  been  applied  to  passenger 
railroad  systems,  including  Uiose  that 
provide  commuter  service  (NFPA  130 
1-1.2).  FRA  noted  Uiat  an  APTA 
representative  on  the  Working  Group 
who  is  a  member  of  the  NFPA  initiated 
an  NFPA-sponsored  task  force  to  revise 
the  scope  of  NFPA  130  to  cover  all  rail 
passenger  transportation  systems, 
including  intercity  and  commuter  rail, 
and  revise  other  provisions  as 
necessary.  The  NFPA  task  force  met 
several  times  in  1997  and  1998,  and 
submitted  recommended  revisions  to 
the  NFPA  130  Committee  in  August, 
1998.  Although  the  NFPA  130 
Committee  accepted  the  task  force 
recommendations  in  principle,  the 
standard  revision  approval  process  will 
not  be  complete  until  late  1999. 


In  its  comments  on  the  NPRM,  the 
NFPA  urged  FRA  to  adopt  NFPA  130 
upon  completion  of  its  revision.  The 
NFPA  cited  the  National  Technology 
Transfer  and  Advancement  Act  of  1995, 
Pub.  L.  104-113,  and  one  of  its 
provisions  which  requires,  in  general, 
that  Federal  agencies  "use  technical 
standards  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies"  (Section  12,  paragraph  (d)(1)). 
In  the  second  phase  of  this  rulemaking, 
FRA  will  consider  with  the  Working 
Group  the  incorporation  of  NFPA  130, 
as  revised,  into  this  rule. 

In  response  to  the  NPRM,  FRA 
received  a  number  of  other  comments 
on  the  provisions  of  the  nde  related  to 
fire  safety.  Those  comments  on  the 
proposed  fire  protection  plan  and 
program  are  noted  in  particular,  below, 
in  the  discussion  of  49  C.F.R.  §  238.103 
in  the  final  rule.  In  regard  to  the 
proposed  table  of  tests  and  performance 
criteria  for  the  flammability  and  smoke 
emission  characteristics  of  materials 
used  in  passenger  cars  and  locomotive 
cabs  contained  in  Appendix  B  to  part 
238,  Fire  Cause  Analysis  commented  on 
the  advisability  of  making  such  tests 
and  performance  criteria  mandatory 
without  considerable  and  detailed 
enabling  language.  Fire  Cause  Analysis 
noted  in  particular  that  the  table  of  tests 
and  performance  criteria  in  Appendix  B 
contained  confusing  and  overlapping 
component  and  function  categories  for 
materials;  that  application  of  the  tests 
and  performance  criteria  to  "smedl 
parts"  requires  special  consideration  to 
provide  flexibility  for  car  builders;  and 
that  the  fire  performance  of  electrical 
wiring  and  cable  was  not  expressly 
addressed  in  the  NPRM,  although 
addressed  by  NFPA  130. 

A  member  of  the  public  commented 
that  he  considered  FRA's  fire  safety 
guidelines  good  in  some  but  not  all 
respects.  The  conunenter  stated  in 
particular  that  the  current  acceptance 
levels  of  smoke  emission  are  inadequate 
to  protect  passengers  from  toxic  levels 
of  smoke;  and  that  permitting  glazing 
and  lighting  lenses  to  have  a  flame 
spread  index  of  100  with  flaming 
nmning  and  flaming  dripping  is  not 
justified  based  on  the  location  of  these 
objects,  ease  of  ignition,  and  Btu  content 
of  polycarbonate.  Nonetheless,  the 
conunenter  recommended  adoption  of 
the  guidelines  into  law,  noting  that 
some  vendors,  car  builders,  and 
agencies  operating  rail  equipment  have 
not  taken  the  guidelines  seriously. 
Otherwise,  the  conunenter  believed  that 
the  fire  safety  guidelines  will  be 
discounted. 

APTA,  in  its  comments  on  the  NPRM, 
supported  the  proposed  materials 


selection  criteria  for  new  equipment  (as 
well  as  the  proposed  fire  safety  program 
for  new  equipment  discussed  below). 
APTA  also  recommended  that  FRA 
consider  updating  the  fire  safety 
standards  based  on  the  work  of  the 
NFPA  130  task  force  and  the  research 
being  conducted  by  the  NIST.  The  BRC. 
in  its  comments  on  the  NPRM,  stated 
that  interior  materials  in  passenger 
equipment  must  be  required  to  meet 
strict  standards  for  flammability  and 
smoke  emission.  The  BRC  believed  that 
compliance  with  the  current  guidelines 
alone  is  insufficient  for  safety,  and  that 
additional  technology,  preventative 
measures,  and  fire  safety  standards  must 
be  considered. 

In  the  final  rule,  FRA  has  not 
significanUy  changed  the  table  of  test 
methods  and  performance  criteria  for 
the  flammability  and  smoke  emission 
characteristics  of  materials  used  in 
passenger  cars  and  locomotive  cabs,  as 
contained  in  Appendix  B  to  part  238. 
FRA  has  sought  to  maintain  the  current 
high  levels  of  safety  provided  by  the  fire 
safety  guidelines,  while  developing  a 
more  workable  framework  for  their  use 
as  a  regulation.  In  fact,  as  part  of  the 
NIST  fire  safety  research,  specific  input 
on  the  1989  FRA  fire  safety  guidelines 
was  solicited  from  rail  system  operators, 
car  builders,  and  consultants  at  a 
workshop  held  at  the  NIST  Building  and 
Fire  Research  Lab  (BFRL)  in  July,  1997. 
(The  minutes  of  that  workshop  are 
contained  in  FoUow-Up  Workshop 
Notes.  3 )  This  input  was  used  to  help 
simplify  and  revise  the  table  of  tests  and 
performance  criteria  contained  in 
Appendix  B.  In  suimnary,  the  specific 
changes  FRA  has  made  to  the  table  in 
the  final  rule  include: 

•  Reorganizing  table  component  and 
function  categories; 

•  Adding  a  dynamic  testing 
requfrement  for  cushions; 

•  Adding  a  new  test  method  for 
evaluating  seat  assemblies; 

•  Providing  a  test  exception  and  test 
alternative  for  small  component  parts; 

•  Adding  express  requirements  for 
wire  and  cable  testing; 

•  Updating  test  methods  for 
elastomers; 

•  Providing  an  alternative  test 
method  for  smoke  generation; 

•  Adding  express  requirements  for 
structural  assemblies  other  than  floors; 
and 

•  Renumbering  and  adding  notes  to 
the  table  to  reflect  the  changes. 


3  "Follow-Up  Notes;  NIST/CFR  FRA  Project, 
Meeting/Workshop  of  7/23/97."  September  15. 
1997.  Prepared  by  |.  Zicherman.  A  copy  of  this 
document  has  been  placed  in  the  public  docket  for 
this  rulemaking. 
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Congress  amended  the 
rail  safety  laws  by  adding 
statutory  mandates  related  to 
irake  safety.  These  amendments 

specifii  :ally  address  the  revision  of  the 
)rake  regulations  and  state  in 

pertine  nt  part: 

BRAKE  SAFETY.— (1)  The 
shall  conduct  a  review  of  the 
Departnlent  of  Transportation's  rules  with 
o  railroad  power  brakes,  and  not 
December  31,  1993,  shall  revise 
!S  based  on  such  safety  data  as  may 
during  that  review. 


prese  nted 


No.  102-365,  §  7;  codified  at  49 


superseding  45  U.S.C. 


In  re!  ponse  to  the  statutory  mandate, 
various  recommendations  to  improve 
power  )rake  safety,  and  due  to  its  own 
determ  nation  that  the  power  brake 
regulat  ons  were  in  need  of  revision, 
FRA  pi  blished  an  ANPRM  on  December 
31, 199  2,  concerning  railroad  power 
brake  safety.  See  57  FR  62546.  The 
ANPRM  provided  background 
informs  ition  and  presented  questions  on 
various  subjects  related  to  intercity 
passenj  er  and  commuter  train 
operati  )ns,  including:  training  of  testing 
and  ins  pection  personnel;  electronic 
braking  systems;  cleaning,  oiling, 
testing,  and  stenciling  (COT&S) 
require  nents;  performance  of  brake 
inspect  ons;  and  high  speed  passenger 
train  bi  ikes.  Following  publication  of 
the  AN  'RM,  FRA  conducted  a  series  of 
public  vorkshops.  The  ANPRM  and  the 
public  '  workshops  were  intended  as  fact- 
finding tools  to  elicit  views  of  those 
person;  outside  FRA  charged  with 
ensurii]  g  compliance  with  the  power 
brake  n  gulations  on  a  day-to-day  basis. 

Furthermore,  on  July  26.  1993,  the 
NTSB  r  lade  the  following 
recomr  lendation  to  FRA:  "Amend  the 
power  1  irake  regulations,  49  Code  of 
Federal  Regulations  232.12,  to  provide 
approp  iate  guidelines  for  inspecting 
brake  e  [uipment  on  modem  passenger 
cars."  (  i-93-16).  The  reconunendation 
arose  out  of  the  NTSB's  investigation  of 
the  December  17,  1991,  derailment  of  an 
Amtrak  passenger  train  in  Palatka, 
Florida  The  derailed  equipment  struck 


two  homes  and  blocked  a  street  north  of 
the  Palatka  station.  The  derailment 
resulted  in  eleven  passengers  sustaining 
serious  injuries  and  41  others  receiving 
minor  injuries.  In  addition,  five 
members  of  the  operating  crew  and  four 
onboard  service  persormel  received 
minor  injuries.  By  letter  dated 
September  16,  1993,  FRA  told  the  NTSB 
that  it  was  in  the  process  of  reviewing 
and  rewriting  the  power  brake 
regulations  and  would  consider  the 
NTSB's  recommendation  during  the 
process. 

Based  on  comments  and  information 
received,  FRA  published  a  Notice  of 
Proposed  Rulemaking  in  1994  (1994 
NPRM)  regarding  revision  of  the  power 
brake  regulations.  The  1994  NPRM 
contained  specific  requirements  related 
to  intercity  passenger  and  commuter 
train  operations,  including:  general 
design  requirements;  movement  of 
defective  equipment;  employee 
qualifications;  inspection  and  testing  of 
brake  systems  and  mechanical 
components;  single  car  testing 
requirements  and  periodic  maintenance; 
operating  requirements;  and 
requirements  for  the  introduction  of 
new  train  brake  system  technology.  See 
59  FR  47676,  47722-53,  September,  16, 
1994.  Following  publication  of  the  1994 
NPRM,  FRA  held  a  series  of  public 
hearings  in  1994  to  allow  interested 
parties  the  opportunity  to  comment  on 
specific  issues  addressed  in  the  1994 
P^RM.  Due  to  the  strong  objections 
raised  by  a  large  number  of  commenters, 
FRA  announced  by  notice  published  on 
January  17,  1995,  that  it  would  defer 
action  on  the  1994  NPRM  and  permit 
the  submission  of  additional  comments 
prior  to  making  a  determination  as  to 
how  it  would  proceed  in  this  matter. 
See  60  FR  3375. 

After  review  of  all  the  comments 
submitted,  FRA  determined  that  in 
order  to  limit  the  number  of  issues  to  be 
examined  and  developed  in  any  one 
proceeding  it  would  proceed  with  the 
revision  of  the  power  brake  regulations 
via  three  separate  processes.  In  light  of 
the  testimony  and  conunents  received 
on  the  1994  NPRM,  emphasizing  the 
differences  between  passenger  and 
fi^eight  operations  and  the  brake  and 
mechanical  equipment  utilized  by  the 
two,  FRA  decided  to  separate  passenger 
equipment  power  brake  and  mechanical 
standards  from  freight  equipment  power 
brake  standards. 

As  passenger  equipment  power  brake 
and  mechanical  standards  are  a  logical 
subset  of  passenger  equipment  safety 
standards  (see  49  U.S.C.  20133(c)).  FRA 
requested  the  Passenger  Equipment 
Safety  Standards  Working  Group  to 
assist  FRA  in  developing  appropriate 


power  brake  and  mechanical  standards 
for  passenger  equipment.  The  1997 
NPRM,  upon  which  this  final  rule  is 
based,  was  developed  by  FRA  in 
consultation  with  this  Working  Group. 

In  addition,  FRA  determined  that  a 
second  NPRM  covering  fi'eight 
equipment  power  brake  standards 
would  be  developed  with  the  assistance 
of  FRA's  RSAC.  See  61  FR  29164,  June 
7,  1996.  Furthermore,  in  the  interest  of 
public  safety  and  due  to  statutory  as 
well  as  internal  commitments,  FRA 
determined  that  it  would  separate  the 
issues  related  to  two-way  end-of-train- 
telemetry  devices  from  both  the 
passenger  and  freight  issues.  FRA 
convened  a  public  regulatory  conference 
and  published  a  finad  rule  on  two-way 
end-of-train  devices  on  January  2,  1997. 
See  62  FR  278. 

Beginning  in  December  of  1995,  the 
Passenger  Equipment  Safety  Standards 
Working  Group  adopted  the  additional 
task  of  attempting  to  develop  power 
brake  and  mechanical  inspection  and 
maintenance  standards  applicable  to 
intercity  passenger  and  commuter  train 
operations  and  equipment.  The  Working 
Group  met  on  four  separate  occasions, 
for  a  total  often  days  of  meetings,  with 
a  good  portion  of  these  meetings  being 
devoted  to  discussion  of  power  brake 
and  mechanical  inspection  and 
maintenance  issues.  From  the  outset,  a 
majority  of  the  members,  as  well  as 
FRA,  believed  that  any  requirements 
developed  by  the  group  regarding  the 
inspection  and  testing  of  the  brake  and 
mechanical  equipment  should  not  vary 
significantly  from  the  current 
requirements  and  should  be  consistent 
with  ciurent  industry  practice. 

FRA's  accident/incident  data  related 
to  intercity  passenger  and  commuter 
train  operations  support  the  assumption 
that  the  ciurent  practices  of  these 
operations  in  the  area  of  power  brake 
inspection,  testing,  and  maintenance  are 
for  the  most  part  sufficient  to  ensure  the 
safety  of  the  public.  Between  January  1, 
1990  and  October  31,  1996,  there  were 
only  five  brake  related  accidents 
involving  commuter  and  intercity 
passenger  railroad  equipment.  No 
casualties  resulted  from  any  of  these 
accidents  and  the  total  damage  to 
railroad  equipment  totaled 
approximately  $650,000,  or  $96,000 
annually.  In  addition,  between  January 
1,  1995  and  October  31,  1996,  FRA 
inspected  approximately  13,000 
commuter  and  intercity  passenger  rail 
units  for  compliamce  with  49  CFR  part 
232.  The  defect  ratio  for  these  luiits 
during  this  period  was  approximately 
0.8  percent.  Furthermore,  during  this 
same  period  FRA  inspected 
approximately  6,300  locomotives  for 
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compliance  with  49  CFR  part  229.  The 
brake  defect  ratio  for  these  units  was 
approximately  4.65  percent. 
Consequently,  the  defect  ratio  for  brake 
related  defects  on  locomotives  and  other 
passenger  equipment  dming  this  period 
was  approximately  2.08  percent. 

The  existing  regulations  covering  the 
inspection  and  testing  of  the  braking 
systems  on  passenger  trains  are 
contained  in  49  CFR  part  232.  The 
current  regulations  do  provide  some 
requirements  relevant  to  passenger  train 
operations,  including:  initial  terminal 
inspection  and  testing,  intermediate 
inspections,  running  tests,  and  general 
maintenance  requirements.  See  49  CFR 
232.12,  232.13(a),  232.16,  and  232.17. 
However,  most  of  the  existing 
regulations  are  written  to  address  freight 
train  operations  and  do  not  sufficiently 
address  the  unique  operating 
environment  of  commuter  and  intercity 
passenger  train  operations  or  the 
equipment  currendy  being  used  in  those 
operations.  Therefore,  it  has  been 
necessary  for  FRA  to  provide 
interpretations  of  some  of  the  current 
regidations  in  order  to  address  these 
unique  concerns. 

Currently,  all  non-MU  (multiple  unit) 
commuter  trains  that  do  not  remain 
connected  to  a  source  of  compressed  air 
overnight  and  all  MU  commuter  trains 
equipped  with  RT-5  or  similar  brake 
systems  must  receive  an  initial  terminal 
inspection  of  the  brake  system  pursuant 
to  §  232.12(c)-(j)  prior  to  the  train's  first 
departure  on  any  given  calendar  day. 
All  non-MU  commuter  trains  that 
remain  coimected  to  a  soiuce  of 
compressed  air  over-night  are  permitted 
to  receive  an  initial  terminal  inspection 
of  the  brake  system  sometime  during 
each  24-hour  period  in  which  they  are 
used.  Furthermore,  all  intercity 
passenger  trains  must  receive  an  initial 
terminal  inspection  of  the  brake  system 
at  the  point  where  they  are  originally 
made  up  and  must  receive  an 
intermediate  inspection  in  accordance 
with  §232. 12(b)  every  1,000  miles. 

There  are  ciurently  no  regulations 
which  specifically  require  the 
inspection  of  the  mechanical 
components  on  passenger  equipment. 
Although  the  current  regulations  do  not 
contain  any  mechanical  inspection 
requirement  of  passenger  equipment, 
virtually  every  passenger  railroad 
currently  performs  some  type  of  daily 
mechanical  inspection  on  its  passenger 
equipment  with  highly  qualified 
personnel.  For  several  years  Amtrak  has 
been  conducting  voluntary  mechanical 
safety  inspections  of  passenger  train 
components. 

As  noted  previously,  most  of  the 
members  of  the  Working  Group  believed 


that  any  requirements  developed  by  the 
group  regarding  the  inspection,  testing, 
and  maintenance  of  the  brake  and 
mechanical  equipment  should  not  vary 
significantly  from  the  ciirrent 
requirements  and  should  be  consistent 
with  ciurent  industry  practice. 
However,  the  Working  Group  was 
unable  to  reach  consensus  on  any  power 
brake  or  mechanical  equipment 
standards,  despite  the  positing  of 
multiple  alternatives,  use  of  a  facilitator, 
and  the  foundation  provided  by  the 
1994  NPRM.  The  Working  Group 
identified  and  discussed  options  with 
which  the  agency  and  labor  can  agree, 
and  others  with  which  FRA  and  the 
railroads  can  agree.  However,  bridging 
the  gap  between  those  various  options 
proved  elusive.  Consequently,  as  the 
Working  Group  could  not  reach  any 
type  of  consensus  on  the  inspection  and 
testing  requirements,  it  was  determined 
that  FRA  would  address  these  issues 
unilaterally,  based  on  the  information 
and  discussions  provided  by  the 
Working  Group  and  the  information 
gathered  from  the  1994  NPRM. 

B.  1997  NPRM  on  Passenger  Safety 
Equipment  Standards 

During  the  Working  Group 
discussions,  labor  representatives, 
particularly  the  BRC,  insisted  that  a 
comprehensive  power  brake  inspection 
must  be  performed  prior  to  a  train's  first 
nm  on  a  given  calendar  day.  The  BRC 
also  believed  that  it  is  necessary  for  the 
first  inspection  of  the  day  to  determine 
whether  the  brake  shoes  and  the  disc 
pads  actually  apply  as  intended.  The 
BRC  further  contended  that  in  order  to 
perform  a  comprehensive  inspection 
equivalent  to  an  initial  terminal 
inspection  the  train  must  be  walked  or 
otherwise  inspected  on  a  car-to-car  basis 
and  that  these  principal  inspections 
should  be  performed  only  by  carmen  or 
other  qualified  mechanical  personnel  as 
they  are  the  only  employees  sufficiently 
trained  to  perform  the  inspections.  Rail 
labor  representatives  also  advocated  a 
daily  inspection  of  all  safety-related 
mechanical  components  with  pass/fail 
criteria  or  limits  written  into  the  Federal 
safety  standards  much  like  the 
requirements  contained  in  49  CFR  part 
215  addressing  freight  equipment. 

Representatives  of  intercity  passenger 
and  commuter  railroads  expressed  the 
desire  to  have  the  flexibility  to  conduct 
comprehensive  in-depth  inspections  of 
the  brake  and  mechanical  system 
sometime  during  the  day  in  which  the 
equipment  is  utilized.  These  parties 
argued  that  safety  would  be  better 
served  by  allowing  the  railroads  the 
flexibility  to  conduct  these  inspections 
on  a  daily  basis  as  it  would  allow  the 


railroads  to  conduct  the  inspections  at 
locations  that  are  more  conducive  to 
permitting  a  full  inspection  of  the 
equipment  than  many  of  the  outl5dng 
locations  where  trains  are  stationed 
overnight  and  where  the  ability  to 
observe  all  the  equipment  may  be 
hampered.  It  was  further  contended 
that,  if  the  railroads  are  allowed  some 
flexibility  in  conducting  these  type  of 
inspections,  then  the  equipment  can  be 
moved  to  a  location  where  a  fully 
qualified  mechanical  inspector  can 
perform  detailed  inspections  under 
optimum  conditions. 

Several  parties  also  pointed  out  that, 
with  proper  maintenance,  "tread  brake 
units"  and  other  friction  brake 
components,  commonly  used  in 
commuter  train  operations,  are  highly 
reliable  and  that  the  non-functioning  of 
any  individual  unit  would  in  no  way 
compromise  the  overall  safety  of  the 
train.  Furthermore,  permitting  the 
inspection  of  brake  components  in  the 
middle  of  the  day,  rather  than  at  the 
beginning  of  the  day,  involves  no  greater 
safety  risk  to  passengers  because  friction 
brake  systems  and  their  components 
degrade  in  performance  based  largely  on 
use,  and  nothing  short  of  a  continuous 
brake  inspection  can  guarantee  100- 
percent  performance  at  all  times. 
Railroad  representatives  suggested  an 
inspection  scheme  that  would  permit  an 
in-depth,  comprehensive  brake 
inspection  to  be  performed  sometime 
during  the  day  in  which  the  equipment 
is  used  with  a  brake  inspection  being 
performed  prior  to  the  first  run  of  the 
day  verifying  the  continuity  of  the 
trainline  by  performing  a  set  and  release 
on  the  rear  car  of  the  train. 

APTA  and  other  passenger  railroad 
representatives  strongly  maintained  that 
specific  inspection  criteria  or  limits 
related  to  the  mechanical  components  of 
passenger  equipment  were  not 
necessary.  During  the  ongoing  meetings 
of  the  Working  Group.  FRA  repeatedly 
requested  that  railroad  representatives 
provide  a  recommended  list  of 
mechanical  components  and  criteria  for 
their  inspection.  These  representatives 
consistently  responded  with  very  broad 
requirements  basically  limited  to 
inspections  for  obvious  and  visible 
defects.  Although  passenger  railroad 
representatives  did  not  object  to  the 
safety  principle  of  a  mechanical 
inspection,  they  did  not  want  their 
operations  to  be  boimd  by  a  rigid  list  of 
components  and  criteria  for  the 
inspection. 

Based  on  consideration  of  all  of  the 
information  outlined  abovo,  FRA 
published  an  NPRM  on  Passenger 
Equipment  Safety  Standards  on 
September  23,  1997.  See  62  FR  49728. 
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RM  contained  specific 
s  related  to  the  inspection, 
and  maintenance  of  both  the 

mechanical  components  on 
er  equipment.  The  proposal 
to  balance  the  concerns  of  rail 
representatives  and 

ives  of  intercity  and 
commuler  railroads. 


1.  Proposed  Brake  System  Inspections 

In  th«  1997  NPRM,  FRA  proposed  to 
abando  i  the  terminology  related  to  the 
power  \  rake  inspection  and  testing 
require!  aents  contained  in  the  current 
regulatians.  and  proposed  to  identify 
various  classes  of  inspections  based  on 
the  dut;  es  and  type  of  inspection 
require(  .  See  62  FR  49737,  49774-77, 
49810-  1.  FRA  believed  that  this  type 
of  class  fication  system  would  avoid 
confusi  m  with  the  power  brake 
inspect  on  and  testing  requirements 
applica  )le  to  freight  operations  and 
would  i  void  the  connotations 
historic  dly  attached  to  the  ciurent 
terminology.  FRA  also  believed  that  this 
approadh  was  better  suited  for  providing 
operational  flexibility  to  commuter 
operatic  ns  while  maintaining  the  safety 
provide  i  by  the  current  inspection  and 
testing  1  equirements.  Although  FRA 
propose  d  a  change  in  the  terminology 
used  to  describe  the  various  power 
brake  ir  spections  and  tests,  the 
require!  lents  of  the  inspections  and 
tests  clc  sely  tracked  the  current 
requirements  with  some  modifications 
made  tc  address  the  unique  operating 
environ  nent  of,  and  equipment 
operate(   in,  commuter  and  intercity 
passeng  n  train  service.  Members  of  the 
Workin; ;  Group  appeared  receptive  to 
this  kin^  1  of  classification  system  and 
discussf  d  various  options  using  some  of 
this  terr  linology.  Consequently,  FRA 
proposed  four  different  types  of  brake 
inspect!  ans.  "Class  I,"  "Class  LA," 
"Class  I ,"  and  "ruiuiing  brake  test," 
that  wei  e  to  be  performed  by  commuter 
and  intercity  passenger  railroads  some 
time  dui  ing  the  operation  of  their 
equipment. 

In  the  proposal.  FRA  also  divided 
passeng  jr  train  operations  into  two 
distinct  types  for  purposes  of  brake 
inspecti  Dns  and  testing.  FRA  recognized 
that  thei  e  were  major  differences  in  the 
operatic  as  of  commuter  or  short- 
distance  intercity  passenger  trains,  and 
long-dis  tance  intercity  passenger  tiains. 
Commu  er  and  short-distance  intercity 
passeng  ;r  trains  tend  to  operate  for 
fairly  sh  ort  distances  between  passenger 
stations  and  generally  operate  in 
relative  y  short  turn-around  service 
betweer  two  terminals  several  times  in 
any  give  n  day.  In  contrast,  long-distance 
intercity  passenger  trains  tend  to 


operate  for  long  distances,  with  trips 
between  the  beginning  terminal  and 
ending  terminal  taking  a  day  or  more 
and  traversing  multiple  states  with 
relatively  long  distances  between 
passenger  stations.  ConsequenUy,  FRA 
proposed  the  terms  "commuter  train," 
"short-distance  intercity  passenger 
train,"  and  "long-distance  intercity 
passenger  train"  in  order  to  identify  the 
inspection  and  testing  requirements 
associated  with  each.  See  62  FR  49737- 
38,  49774-76,  49810-11.  For  the  most 
part,  commuter  and  short-distance 
intercity  passenger  trains  were  treated 
similarly,  whereas  long-distance 
intercity  passenger  trains  had  slightly 
different  proposed  inspection  and 
testing  requirements.  In  addition,  FRA 
proposed  slightly  different  requirements 
with  regard  to  the  movement  of 
defective  equipment  in  long-distance 
intercity  passenger  trains  (see  the 
discussion  below  on  the  "Movement  of 
Equipment  with  Defective  Brakes"). 

The  proposed  Class  I  brake  test 
basically  required  an  inspection  similar 
to  an  initial  terminal  inspection  as 
ciurentiy  described  at  §  232.12(c)-(j),  but 
was  somewhat  more  extensive  and 
specifically  aimed  at  the  types  of 
equipment  being  used  in  commuter  and 
intercity  passenger  train  service.  See  62 
FR  49738-39, 49774-76, 49810.  The 
proposed  Class  I  brake  test  would 
require  an  inspection  of  the  application 
and  release  of  the  friction  brakes  on 
each  side  of  each  car  as  well  as  an 
inspection  of  the  brake  shoes,  pads, 
discs,  rigging,  angle  cocks,  piston  travel, 
and  brake  indicators  if  the  equipment  is 
so  equipped.  The  Class  I  brake  test 
would  also  require  testing  of  the 
conmiiuiication  signal  system  and  the 
emergency  braking  control  devices.  In 
recognition  of  the  advanced  technology 
and  various  designs  used  in  many  of 
these  operations,  which  make 
observation  of  the  piston  travel  virtually 
impossible,  FRA  proposed  to  permit  the 
inspection  of  the  piston  travel  to  be 
conducted  either  through  direct 
observation  of  the  clearance  between  the 
brake  shoe  and  the  wheel  or  by 
observation  of  a  brake  actuator. 
Furthermore,  FRA  proposed  to  require  a 
brake  pipe  leakage  test  only  when 
leakage  will  affect  service  performance. 

As  FRA  proposed  that  Class  I  brake 
tests  be  comprehensive  inspections  of 
the  braking  system,  FRA  believed  that 
commuter  and  short-distance  intercity 
passenger  train  operations  should  be 
permitted  some  flexibility  in  conducting 
these  inspections.  ConsequenUy,  FRA 
proposed  that  commuter  and  short- 
distance  intercity  passenger  train 
operations  perform  a  Class  I  brake  test 
sometime  during  the  calendar  day  in 


which  the  equipment  is  used.  FRA 
believed  that  the  flexibility  permitted  by 
the  proposed  requirement  would  allow 
railroads  to  move  equipment  to 
locations  that  are  most  conducive  to  the 
inspection  of  the  brake  equipment  and 
would  allow  railroads  to  combine  the 
daily  mechanical  inspections  with  the 
brake  inspection  for  added  efficiency. 

In  the  NPRM,  FRA  recognized  the 
differences  between  commuter  or  short- 
distance  intercity  operations  and  long- 
distance intercity  passenger  train 
operations.  FRA  noted  that  long- 
distance intercity  passenger  trains  do 
not  operate  in  shorter  turn  around 
service  over  the  same  sections  of  track 
on  a  daily  basis  for  the  purpose  of 
transporting  passengers  from  major 
centers  of  employment.  Instead,  these 
trains  tend  to  operate  for  extended 
periods  of  time,  over  long  distances 
with  greater  distances  between 
passenger  stations  and  terminals. 
Further,  these  trains  may  operate  well 
over  1,000  miles  in  any  24  hour  period. 
Thus,  FRA  believed  that  the  opportunity 
for  conducting  inspections  on  these 
trains  was  somewhat  diminished. 
Therefore,  FRA  determined  that  a 
thorough  inspection  of  the  braking 
system  on  these  types  of  operations 
must  be  conducted  prior  to  the  train's 
departure  from  an  initial  starting 
terminal.  Consequently,  FRA  proposed 
that  a  Class  I  brake  inspection  be 
performed  on  long-distance  intercity 
passenger  trains  prior  to  departure  from 
an  initial  terminal.  See  62  FR  49810. 
FRA  did  not  believe  there  would  be  any 
significant  burden  placed  on  these 
operations  as  the  current  regulations 
require  that  an  initial  terminal 
inspection  be  performed  at  these 
locations. 

FRA  also  recognized  that  these  long- 
distance intercity  passenger  trains  could 
conceivably  travel  significant  distances 
if  Class  I  inspections  were  required  only 
once  every  24  hours  the  equipment  is  in 
service  as  proposed  for  commuter  and 
short-distance  intercity  passenger  trains. 
Thus,  FRA  believed  that  some  outside 
mileage  limit  had  to  be  placed  on  these 
trains  between  brake  inspections.  Under 
the  current  regulations  a  passenger  train 
is  permitted  to  travel  no  farther  than 
1,000  miles  from  its  initial  terminal,  at 
which  point  it  must  receive  an 
intermediate  inspection  of  brakes  that 
includes  an  application  of  the  brakes 
and  the  inspection  of  the  brake  rigging 
to  ensure  it  is  properly  secured.  See  49 
CFR  232.12(b).  However,  in  recognition 
of  the  improved  technology  used  in 
passenger  train  brake  systems  combined 
with  the  comprehensive  nature  of  the 
proposed  Class  I  brake  tests  and 
mechanical  safety  inspections  being 
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performed  by  highly  qualified 
inspectors,  FRA  proposed  to  permit 
long-distance  passenger  trains  to  travel 
up  to  1 ,500  miles  between  Class  I  brake 
tests.  Under  FRA's  proposal  a 
comprehensive  Class  I  brake  test  would 
be  performed  once  every  calendar  day 
that  the  equipment  is  used  or  every 
1,500  miles,  which  ever  occurred  first. 
See  62  PR  49739,  49775,  49810. 

FRA  also  proposed  that  the  brake 
inspection  and  testing  intervals 
proposed  for  long-distance  passenger 
trains  apply  to  all  Tier  II  equipment 
(i.e.,  equipment  operating  at  speeds 
greater  than  125  mph  but  not  exceeding 
150  mph),  regardless  of  whether  it  is 
used  in  short-or  long-distance  intercity 
trains.  As  FRA's  proposal  permitted 
operators  of  Tier  II  equipment  to 
develop  inspection  and  testing  criteria 
and  procedures,  these  operations  would 
be  required  to  develop  a  brake  test  that 
is  equivalent  to  a  Class  I  brake  test  for 
Tier  11  equipment.  Due  to  the  speeds  at 
which  this  equipment  will  be  Eillowed  to 
operate,  FRA  believed  it  was  a  necessity 
that  an  equivalent  Class  I  brake  test  be 
performed  on  Tier  II  equipment  before 
it  departs  from  its  initial  terminal. 
Similarly,  FRA  proposed  that  the 
equivalent  Class  I  brake  test  be 
performed  every  calendar  day  in  which 
Tier  II  equipment  is  used  or  every  1,500 
miles,  whichever  comes  first.  See  62  FR 
49739,  49784,  49821. 

The  proposed  Class  LA  brake  test  was 
somewhat  less  comprehensive  than  the 
proposed  Class  I  brake  test  but  included 
a  detailed  inspection  of  the  brake 
system  to  verify  the  continuity  of  the 
brake  system  and  the  proper  functioning 
of  the  brake  valves  on  each  car.  A  Class 
LA  brake  test  would  be  similar  to  the 
intermediate  brake  inspection  currently 
required  for  freight  trains  prescribed  at 
§  232.13(d)(1).  The  proposed  Class  lA 
brake  test  would  generally  require  a 
walking  inspection  of  the  set  and  release 
of  the  brakes  on  each  car;  however,  the 
proposal  allowed  brake  indicators  to  be 
used  to  verify  the  set  and  release  if  the 
railroad  determined  that  operating 
conditions  pose  a  safety  hazard  to  an 
inspector  walking  along  the  train.  The 
Class  lA  brake  test  also  required  a 
leakage  test  if  leakage  affects  service 
performance,  as  well  as  an  inspection 
of:  angle  cocks;  piston  travel,  if 
determinable;  brake  indicators; 
emergency  brake  control  devices;  and 
commimication  of  brake  pipe  pressure 
changes  at  the  rear  of  train  to  the 
controlling  locomotive.  See  62  FR 
49738-39,  49776-77.  49810. 

FRA  proposed  that  a  Class  LA  brake 
test  would  be  performed  prior  to  a 
commuter  or  short-distance  intercity 
passenger  train's  first  departure  on  any 


given  day.  FRA  believed  that  the 
proposed  Class  LA  brake  was  sufficienUy 
detailed  to  ensure  the  proper 
functioning  of  the  brake  system  yet  not 
so  intensive  that  it  would  require 
individuals  to  perform  an  inspection  for 
which  they  are  not  qualified.  Although 
FRA  tended  to  agree  with-the  position 
advanced  by  many  labor  representatives 
that  some  sort  of  car-to-car  inspection 
must  be  made  of  the  brake  equipment 
prior  to  the  first  run  of  the  day,  FRA  did 
not  agree  that  it  is  necessary  to  perform 
a  full  Class  I  brake  test  in  order  to 
ensure  the  proper  functioning  of  the 
brake  equipment  in  all  situations. 
However,  contrary  to  the  position 
espoused  by  APTA,  FRA  believed  that 
something  more  than  just  a 
determination  that  the  brakes  on  t'ae 
rear  car  set  and  release  is  necessary. 

In  addition  to  the  proposed  Class  I 
and  Class  LA  brake  tests,  FRA  also 
proposed  a  Class  II  brake  test.  The 
proposed  Class  II  brake  test  would  be  an 
inspection  intended  to  verify  the 
continuity  of  the  train  brake  system  and 
would  be  similar  to  the  intermediate 
terminal  inspection  currently  prescribed 
at  §  232.13(a).  A  Class  II  brake  test 
basically  required  a  set  and  release  of 
the  brakes  on  the  rear  car.  The  proposed 
Class  II  test  would  be  required  in  those 
circumstances  where  minor  changes  to 
a  train  consist  occur,  such  as  the  change 
of  a  control  stand,  the  removal  of  cars 
fi-om  the  consist,  the  addition  of 
previously  tested  cars,  and  the 
situations  in  which  an  operator  first 
takes  control  of  the  train.  See  62  FR 
49739,49777,49811. 

FRA  also  proposed  that  a  ruiming 
brake  test  be  conducted  as  soon  as 
conditions  safely  permit  it  to  be 
conducted  after  a  train  receives  a  Class 

1,  Class  LA,  or  Class  11  brake  test.  FRA 
believed  that  this  test  should  be 
conducted  in  accordance  with  each 
railroad's  operating  rules.  The  proposed 
"running  brake  test"  requirement  was 
similar  to  the  "nmning  test" 
requirements  ciurently  contained  at 

§  232.16.  See  62  FR  49740,  49777, 
49811. 

2.  Proposed  Mechanical  Inspections 

In  the  1997  NPRM,  FRA  proposed 
three  types  of  mechanical  inspections, 
these  included:  a  calendar  day  exterior 
and  interior  inspection,  and  a  periodic 
inspection.  See  62  FR  49771-73,  49807- 
09.  The  proposed  exterior  calendar  day 
mechanical  inspection  for  passenger 
cars  and  unpowered  vehicles  used  in 
passenger  trains  was  patterned  after  a 
combination  of  the  current  calendar  day 
inspection  required  for  locomotives 
under  the  Railroad  Locomotive  Safety 
Standards  and  the  pre-departure 


inspection  for  height  cars  under  the 
Railroad  Freight  Car  Safety  Standards. 
See  49  CFR  229.21  and  215.13. 
respectively.  FRA  proposed  that  the 
calendar  day  mechanical  inspection 
apply  to  all  passenger  cars  and  all 
unpowered  vehicles  used  in  passenger 
trains  (which  includes,  e.g.,  not  only 
coaches,  MU  locomotives,  and  cab  cars 
but  also  any  other  rail  rolling  equipment 
used  in  a  passenger  train),  and  that  all 
exterior  mechanical  inspections  be 
performed  by  highly  qualified 
personnel.  A  mechanical  safety 
inspection  of  freight  cars  has  been  a 
longstanding  Federal  safety 
requirement,  and  FRA  believed  that  the 
lack  of  a  similar  requirement  for 
passenger  equipment  created  a  serious 
void  in  the  current  Federal  railroad 
safety  standards. 

Rail  labor  representatives  advocated  a 
daily  inspection  of  all  safety-related 
mechanical  components  with  pass/fail 
criteria  or  limits  written  into  the  Federal 
safety  standards  much  Uke  the 
requirements  contained  in  49  CFR  part 
215,  whereas  APTA  and  other  passenger 
railroad  representatives  on  the  other 
hand  strongly  maintained  that  specific 
inspection  criteria  or  limits  are  not 
necessary.  During  the  meetings  of  the 
Working  Group,  FRA  repeatedly 
requested  that  railroad  representatives 
provide  a  recommended  list  of 
mechanical  components  and  criteria  for 
their  inspection.  These  representatives 
consistently  responded  vdth  very  broad 
requirements  basically  limited  to 
inspections  for  obvious  and  visible 
defects.  Although  passenger  railroad 
representatives  did  not  object  to  the 
safety  principle  of  a  mechanical 
inspection,  they  did  not  want  their 
operations  to  be  boimd  by  a  rigid  list  of 
components  and  criteria  for  the 
inspection. 

FRA  agreed  with  labor  representatives 
that  a  specific  list  of  components  to  be 
inspected  with  enforceable  inspection 
or  pass/fail  criteria  needed  to  be 
included  as  part  of  the  proposed 
Passenger  Equipment  Safety  Standards. 
In  the  1997  NPRM,  FRA  identified  the 
components  that  were  to  be  inspected  as 
part  of  the  exterior  calendar  day 
mechanical  safety  inspection  and 
provided  measurable  inspection  criteria 
for  the  components.  The  proposal 
required  the  railroad  to  ascertain  that 
each  passenger  car,  and  each 
unpowered  vehicle  used  in  a  passenger 
train  conforms  with  the  conditions 
enumerated  in  the  proposal.  The 
Working  Group  members  generally 
agreed  that  the  components  contained 
in  the  proposal  represented  valid  safety- 
related  components  that  should  be 
frequently  inspected  by  railroads. 


2556( 


Group 

regard 

insped 

FRA 

guid 

selected 


WIS 

an:e 


the 
ins 
and  21 


Howev  er,  members  of  the  Working 
lad  widely  different  opinions 
i  ng  the  criteria  to  be  used  to 
the  components.  Therefore,  as 
not  provided  any  clear 
from  the  Working  Group,  FRA 
inspection  criteria  based  on  the 
locomcitive  calendar  day  inspection  and 
t  car  safety  pre-departure 
pec^on  required  by  49  CFR  parts  229 
respectively.  FRA  believed  that 
passenger  equipment  should  receive  an 
on  which  is  at  least  equivalent 
received  by  locomotives  and 
:ars.  The  components  and 
conditians  identified  by  FRA  to  be 
included  in  the  exterior  calendar  day 
inspection  included: 
;  suspension  system;  trucks; 
be  irings;  wheels;  jimipers;  cable 
cormec  ions;  buffer  plates;  products  of 
combustion;  batteries;  diaphragms;  and 
brake  systems.  See  62  FR 
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FRA  ilso  proposed  that  each  railroad 
perfom  an  interior  calendar  day 

inspection  by  individuals 
by  the  railroad  to  do  so.  FRA 
contemplated  requiring  the 
inspections  to  be  performed  by 
ualified  persormel  to  track  the 
calendar  day  mechanical 
on  requirements.  However,  after 
discussions  with  members  of  the 
Group  and  several  other 

of  passenger  railroads, 
that  the  training  and 
typical  of  a  mechanical 
r  is  not  necessary  and  often 
apply  to  inspecting  interior 
c  )mponents  of  passenger 
In  addition,  the  most 
way  to  accomplish  the 
inspection  is  to  combine  the 
inspection  with  the  Class  1 

and  then  have  a  crew  member 
coach  cleaner  combine  the 

inspection  with 
eaning.  FRA  listed  the  following 
that  were  to  be  inspected  as 
interior  calendar  day 
mechanical  inspection:  trap  doors;  end 
doors;  manual  door  releases; 
covers,  doors  and  plates; 

step  lighting;  and  safety- 
!  igns  and  instructions.  See  62  FR 
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FRA  intended  the  daily 
and  inteiior  mechanical 
ipns  to  serve  as  the  time  when 
repairs  defects  that  occiured 
FRA  further  proposed  that 
cdmponents  not  in  compliance 
part  would  be  required  to  be 
before  the  equipment  was 
permitt^  to  remain  in  or  return  to 

service  after  the  performance 

m  Bchanical  inspections.  In  other 

I  RA  intended  for  the  flexibilitv 


to  operate  defective  equipment  in 
passenger  service  to  end  at  the  calendar 
day  mechanical  inspection. 

Initially,  FRA  considered  requiring  a 
more  extensive  list  of  components  to  be 
checked  at  each  interior  calendar  day 
mechanical  inspection.  However,  based 
on  discussions  conducted  with  the 
Working  Group,  FRA  determined  that 
the  daily  inspection  and  repair  of  some 
interior  items  could  be  burdensome  to 
the  railroads  without  producing  an 
offsetting  safety  benefit.  As  a  result, 
FRA  proposed  a  periodic  mechanical 
inspection  for  passenger  cars  in  order  to 
reduce  the  frequency  with  which  certain 
components  require  inspection.  FRA 
proposed  that  the  following  components 
be  inspected  for  proper  operation  and 
repaired,  if  necessary,  as  part  of  the 
periodic  maintenance  of  the  equipment: 
emergency  lights;  emergency  exit 
windows;  seats  and  seat  attachments; 
overhead  luggage  racks  and 
attachments;  floor  and  stair  surfaces; 
and  hand-operated  electrical  switches. 
See  62  FR  49808-09. 

FRA  determined  that  virtually  all 
passenger  railroads  have  defined 
periodic  maintenance  intervals  for  all  of 
the  equipment  they  operate  with 
intervals  varying  from  60  to  180  days, 
depending  on  the  type  of  equipment 
and  the  service  in  which  it  is  used. 
Although  FRA  did  not  intend  to  limit 
the  railroad's  flexibility  to  set  periodic 
maintenance  intervals,  FRA  believed 
that  an  outside  limit  had  to  be  placed  on 
the  performance  of  the  periodic 
mechanical  inspection.  Thus,  FRA 
proposed  that  the  periodic  mechanical 
inspection  be  performed  at  least  every 
180  days,  as  that  appeared  to  be  the 
outside  limit  of  currently  established 
maintenance  cycles. 

In  addition  to  the  daily  and  periodic 
mechanical  inspections,  FRA  also 
proposed  extensive  requirements 
regarding  the  performance  of  single  car 
tests  on  passenger  equipment.  FRA 
believed  that  the  proposed  single  car 
test  has  proven  itself  effective  in 
uncovering  brake  system  problems  that 
are  the  root  cause  of  certain  wheel 
defects  or  that  have  been  caused  by 
repairs  made  to  the  brake  system.  The 
current  regulations  require  that  a  single 
car  test  be  performed  on  passenger  cars 
whenever  they  are  on  a  shop  or  repair 
track.  As  the  current  requirement  carries 
the  potential  of  permitting  a  railroad  to 
avoid  the  performance  of  the  test  by 
calling  a  repair  track  something  other 
than  a  repair  track,  FRA  believed  it  was 
prudent  to  base  the  requirement  to 
perform  a  single  car  test  on  the  type  of 
defect  or  repair  involved  rather  than  the 
location  where  the  defect  is  repaired. 
Therefore,  FRA  proposed  a  list  of 


defective  conditions  and  the  repair  or 
replacement  of  certain  components 
which  would  trigger  the  requirement  to 
perform  a  single  car  test.  See  62  FR 
49774.  49809.  In  an  attempt  to  promote 
the  prompt  repair  of  defective 
equipment,  FRA  proposed  some 
flexibility  in  the  performance  of  the  test 
by  permitting  cars  to  be  moved  to  a 
location  where  the  test  could  be 
performed  if  repairs  were  made  at  a 
location  that  could  not  perform  the  test. 

3.  Proposed  Qualifications  of  Inspection 
and  Testing  Personnel 

In  the  1997  NPRM,  FRA  proposed  the 
terms  "qualified  person"  and  "qualified 
mechanical  inspector"  to  differentiate 
between  the  type  of  personnel  that  will 
be  permitted  to  perform  certain  brake  or 
mechanical  inspections  required  in  the 
proposal.  A  "qualified  person"  was 
defined  as  a  person  determined  by  the 
railroad  to  have  the  knowledge  and 
skills  necessary  to  perform  one  or  more 
functions  required  under  this  part. 
Whereas,  a  "qualified  mechanical 
inspector"  was  defined  as  a  "qualified 
person"  who  as  a  part  of  the  training, 
qualification,  and  designation  program 
required  by  the  proposal  had  received 
instruction  and  training  that  included 
"hands-on"  experience  (under 
appropriate  supervision  or 
apprenticeship)  in  one  or  more  of  the 
following  functions:  trouble-shooting, 
inspection,  testing,  and  maintenance  or 
repair  of  the  specific  train  brake  and 
other  components  and  systems  for 
which  the  inspector  is  assigned 
responsibility.  Further,  the  mechanical 
inspector  was  to  be  a  person  whose 
primary  responsibility  includes  work 
generally  consistent  with  those 
functions.  See  62  FR  49754. 

As  FRA  intended  for  Class  I  brake 
inspections  and  exterior  calendar  day 
mechanical  inspections  to  be  in-depth 
inspections  of  the  entire  braking  system 
and  the  safety-critical  mechanical 
components,  which  most  likely  will  be 
performed  only  one  time  in  any  given 
day  in  which  the  equipment  is  used, 
and  because  of  the  flexibility  FRA 
proposed  in  the  performance  of  such 
inspections,  FRA  proposed  that  these 
inspections  had  to  be  performed  by 
individuals  possessing  not  only  the 
knowledge  to  identify  and  detect  a 
defective  condition  in  all  of  the  brake 
equipment  required  to  be  inspected  but 
also  the  knowledge  to  recognize  the 
interrelational  workings  of  the 
equipment  and  the  ability  to 
"troubleshoot"  and  repair  the 
equipment.  Consequently,  FRA 
proposed  that  only  qualified  mechanical 
inspectors  would  be  permitted  to 
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perform  Class  I  brake  tests  and  exterior 
calendar  day  mechanical  inspections. 

As  the  definition  of  qualified 
mechanical  inspector  required  the 
person's  primary  responsibility  to  be  the 
inspection,  testing,  or  maintenance  of 
passenger  equipment,  the  definition 
largely  ruled  out  the  possibility  of  train 
crew  members  becoming  qualified 
mechanical  inspectors  because  the 
primary  responsibility  of  a  train  crew 
member  is  generally  the  operation  of  the 
train.  FRA  intended  the  definition  to 
allow  the  members  of  the  trades 
associated  with  the  testing  and 
maintenance  of  equipment  such  as 
carmen,  machinists,  and  electricians  to 
become  qualified  mechanical 
inspectors.  However,  FRA  made  clear 
that  membership  in  labor  organizations 
or  completion  of  apprenticeship 
programs  associated  with  these  crafts 
was  not  required  to  be  designated  a 
qualified  mechanical  inspector.  The  two 
primary  qualifications  were  the 
possession  of  the  knowledge  required  to 
do  the  job  and  a  primary  work 
assignment  inspecting,  testing,  or 
maintaining  the  equipment. 

FRA  included  a  clear  definition  of 
"qualified  person"  to  allow  railroads  the 
flexibility  of  having  train  crews  perform 
Class  LA,  Class  U,  and  running  brake 
tests  and  interior  calendar  day 
mechanical  inspections.  A  qualified 
person  had  to  be  trained  and  designated 
as  able  to  perform  the  types  of  brake  and 
mechanical  inspections  and  tests  that 
the  railroad  assigned  to  him  or  her. 
However,  a  qualified  person  did  not 
need  the  extensive  knowledge  of  brake 
systems  or  mechanical  components  or 
be  able  to  trouble-shoot  and  repair  them. 
The  qualified  person  was  considered  to 
be  the  "checker."  He  or  she  was  to 
possess  the  knowledge  and  experience 
necessary  to  be  able  to  identify  brake 
system  problems. 

C.  Overview  of  Comments  Relating  to 
Proposed  Inspection  and  Testing 
Requirements 

Those  parties  filing  comments, 
presenting  testimony  and  participating 
in  the  Working  Group  meetings  with 
regard  to  the  proposed  inspection  and 
testing  requirements  have  provided  the 
agency  with  a  wealth  of  facts  and 
informed  opinions,  and  have  been 
extremely  helpful  to  FRA  in  resolving 
the  issues.  Most  commenters  provided 
testimony  or  written  comments  on  more 
than  one  issue  and  generally  were 
supported  by  the  positions  of  other 
commenters.  Rather  than  attempt  to 
paraphrase  each  commenter's  response 
to  each  of  the  proposed  regulatory 
sections,  FRA  believes  it  would  be 
better,  and  more  imderstandable,  to 


provide  a  brief  overview  of  the  thrust  of 
the  comments  received  in  this  portion  of 
the  preamble  and  provide  general  FRA 
conclusions  while  addressing  the 
specific  comments  of  various  parties  in 
the  section-by-section  analysis.  For 
piuposes  of  discussion,  the  comments 
are  grouped  in  three  categories:  (1) 
railroad  management  representatives; 

(2)  railroad  labor  representatives;  and 

(3)  other  commenters. 

Railroad  management  representatives, 
APTA  and  its  member  railroads  and 
Amtrak,  generally  agreed  with  the 
concept  of  performing  the  proposed 
comprehensive  daily  brake  and 
mechanical  inspections.  However,  these 
representatives  raised  a  niunber  of 
concerns  with  the  proposed  inspections. 
Commenters  for  APTA  believed  that  the 
proposed  requirement  to  perform  a 
Class  lA  brake  test  prior  to  the  first  run 
of  the  day  for  commuter  and  short- 
distance  intercity  trains  is  unnecessary 
and  adds  no  value  to  the  proposed 
inspection  scheme.  APTA  recommends 
that  a  Class  I  brake  test  remain  valid  for 
up  to  12  hours  after  it  is  performed,  if 
the  train  remains  intact  with 
compressors  running,  and  that  the 
performance  of  a  Class  II  brake  test  prior 
to  the  first  departure  would  be  sufficient 
to  ensiu-e  the  proper  operation  of  the 
brake  system.  APTA  contends  that  the 
performance  of  a  Class  II  brake  test  prior 
to  departure  would  detect  any  brake 
problems  caused  by  vandalism  and  that 
commuter  railroads  have  been  operated 
safely  in  this  fashion  for  years. 

Railroad  management  representatives 
also  raised  issues  concerning  the 
performance  of  the  proposed  exterior 
calendar  day  mechanical  inspection. 
The  major  concern  of  these  commenters 
was  that  the  proposal  was  unclear  as  to 
whether  trainsets  had  to  be  imcoupled 
or  placed  over  a  pit  to  perform  the 
inspections.  These  commenters 
recommended  that  the  rule  text 
explicitiy  state  that  the  inspection  is  to 
be  performed  to  the  extent  possible 
without  uncoupling  the  cars  or  placing 
the  cars  over  an  elevated  pit.  APTA 
representatives  also  recommended  that 
some  of  the  items  proposed  in  the 
exterior  calendar  day  mechanical 
inspection  be  moved  to  the  periodic 
mechanical  inspection  as  they  could  not 
reasonably  be  seen  without  uncoupling 
the  car  or  placing  it  over  an  elevated  pit. 
These  included  certain  requirements 
related  to  the  inspection  of  the  couplers, 
the  truck  and  car  body  assembly,  and 
the  center  castings  on  trucks.  Some 
commenters  also  recommended 
elimination  of  the  requirement  that  all 
secondary  braking  systems  be  working, 
since  that  could  not  be  known  xmtil  the 


train  is  in  operation  and  the  system  is 
attempted  to  be  used. 

APTA  representatives  also 
commented  on  the  proposed 
requirements  for  performing  single  car 
tests.  APTA  recommended  that  FRA 
adopt  the  new  single  car  test  procedures 
recentiy  developed  by  the  PRESS  brake 
committee  rather  than  the  outdated 
AAR  standard.  These  commenters  also 
recommended  that  the  replacement  or 
repair  of  certain  proposed  components 
not  trigger  the  requirement  to  perform  a 
single  car  test  since  most  of  the  brake 
system  is  not  distiu-bed  by  the  repairs 
and  some  sort  of  partial  test  could 
sufficiently  demonstrate  proper 
operation  of  the  brake  system.  These 
commenters  also  sought  the  flexibility 
not  to  perform  the  test  if  a  wheel  defect 
is  known  to  be  caused  by  other  than  a 
brake-related  problem.  APTA  further 
recommended  that  railroads  be 
permitted  to  perform  single  car  tests 
from  the  locomotive  control  stands. 

The  major  issue  raised  by  railroad 
management  representatives  addressed 
FRA's  proposal  that  all  Class  I  brake 
tests  and  all  exterior  calendar  day 
mechanical  inspections  be  performed  by 
a  qualified  mechanical  inspector  (QMI). 
APTA  representatives  objected  to  the 
use  of  this  designation  for  several 
reasons  and  recommended  the 
alternative  term  "qualified  maintenance 
person."  The  main  objection  of  these 
commenters  relates  to  the  requirement 
that  a  QMI's  primary  responsibility 
must  be  the  inspection,  testing, 
maintenance,  troubleshooting,  or 
maintenance  of  the  brake  system  or 
mechanical  components.  These 
commenters  also  object  to  FRA's 
statement  that  the  definition  of  QMI 
largely  rules  out  the  possibility  of  train 
crew  members  being  designated  as 
QMIs.  These  commenters  contend  that 
any  person  who  is  properly  trained  can 
perform  the  inspections  proposed  by 
FRA.  These  commenters  also  object  to 
the  use  of  the  term  qualified  mechanical 
inspector  based  on  the  concern  that 
such  a  title  might  lead  employees 
designated  as  such  to  seek  premium  pay 
due  to  the  title  bestowed. 

APTA  representatives  contend  that 
the  proposed  definition  of  QMI  violates 
the  Administrative  Procedure  Act 
(APA),  exceeds  FRA's  statutory 
authority,  and  is  coiuiter  to  the  Railway 
Labor  Act.  These  commenters  contend 
that  the  Administrative  record  does  not 
support  a  finding  by  FRA  that  only 
employees  whose  "primary 
responsibility"  includes  work  in  the 
area  of  troubleshooting,  testing, 
inspecting,  maintenance,  or  repair  to 
train  brake  and  other  components  are 
capable  of  performing  Class  I  and 
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exterio  r  mechanical  inspections.  These 
comm(  nters  also  contend  that  FRA's 
proposed  definition  is  counter  to  FRA's 
statuto  r>'  mandate  not  to  prescribe 
emplo;  ee  qualifications  except  where 
clearly  necessary  for  safety  reasons.  See 
49  U.S  C.  20110.  Furthermore,  it  is 
conten  ied  that  the  proposed  definition 
is  coui  ter  to  the  Railway  Labor  Act 
becaus  3  it  impinges  upon  the  exclusive 
jurisdii  :tion  of  the  National  Mediation 
Board  i  o  make  final  determinations  over 
emplo;  ee  classes  or  crafts  and  to 
interpr  3t  collective  bargaining 
agreements.  In  essence,  this  argument 
conten  is  that  by  limiting  the  employees 
who  ca  n  perform  a  Class  I  brake  test  or 
an  exte  rior  mechanical  inspection,  FRA 
is  in  ef  ect  making  an  employee  class  or 
craft  d(  isignation. 

A  CO  icem  raised  by  Metra  is 
interre  ated  to  the  proposed  QMI 
require  ment,  in  that  Metra  seeks 
flexibil  ity  or  relief  from  the  QMI 
requirement  on  weekends.  Metra 
conten  is  that  train  crews  perform  most 
of  the  \  irake  tests  conducted  by  the 
railroad  on  weekends  and  have  been  for 
several  years.  Metra  claims  that  there  is 
no  datj  showing  a  decrease  in  safety  on 
Metra  ( luring  weekend  operations  to 
support  FRA's  proposal  that  these  brake 
inspecl  ions  must  be  performed  by  a 
QMI  ra  ther  than  a  train  crew  member. 
Metra  s  eeks  relief  from  the  QMI 
require  ment  on  weekends  for  railroads 
which  lave  established  a  successful 
operating  history  of  performing  the  tests 
with  qualified  persons  rather  than 
QMls. 

Rail  labor  representatives,  while 
genera  ly  supportive  of  the  proposed 
inspecl  ion  and  testing  requirements, 
also  ra:  sed  a  number  of  concerns  related 
to  the  I  roposed  requirements.  Labor 
repress  ntatives  objected  to  the  proposed 
Class  L  ^  brake  test  and  continued  to 
insist  t  lat  railroads  should  be  required 
to  cone  uct  a  full  Class  I  brake  test  prior 
to  the  f  rst  run  of  the  day.  These 
comme  nters  also  advocated  against 
provid  ng  any  leeway  for  weekend 
operatians  with  regard  to  the  proposed 
inspecnons  and  tests,  claiming  that  in 
many  instances  equipment  used  on 
weekeiids  is  used  more  rigorously  than 
when  Used  during  the  week  and, 
therefo  -e,  quality  inspections  are 
probab  y  more  important.  Labor 
representatives  also  noted  that  FRA 
failed  t  a  address  what  tests  or 
inspections  are  to  be  performed  on 
equipn  ent  added  to  an  en  route 
passen  ;er  train.  Furthermore,  these 
comme  nters  supported  the  concept  of 
requirii  ig  that  QMIs  perform  all  Class  I 
brake  ti  >sts  and  exterior  mechanical 
inspecl  ions  but  recommended  that  FRA 
develo  )  a  clear  and  unequivocal 


definition  of  QMI  which  specifically 
excludes  train  crew  members  from  the 
definition. 

Labor  representatives  agreed  with 
APTA  representatives  that  FRA  should 
adopt  the  single  car  testing  procedures 
developed  through  the  PRESS  brake 
committee.  These  representatives 
believed  that  the  newly  developed 
procedures  were  better  than  the  existing 
AAR  procedures  but  stressed  that  the 
test  must  be  conducted  whenever  any  of 
the  items  listed  in  the  NPRM  occurred. 
Labor  commenters  believed  a  single  car 
test  should  be  performed  prior  to 
permitting  a  car  to  be  moved  and  that 
the  test  should  not  be  permitted  to  be 
performed  with  a  locomotive. 

The  primary  concern  raised  by  labor 
representatives,  particularly  the  BRC, 
involves  the  proposed  1,500-mile 
inspection  interval  for  performing  Class 
I  brake  tests  on  long-distance  intercity 
passenger  trains.  Although  the  BRC 
agrees  that  the  current  1 ,000-mile 
inspection  should  be  replaced  with  the 
proposed  Class  I  brake  test,  the  BRC 
objects  to  extending  the  distance 
between  brake  tests  to  1,500  miles.  The 
BRC  claims  that  the  proposed  increase 
is  not  justified  by  the  facts.  The  BRC 
contends  that  an  inspection  at  1,000 
mile  intervals  is  necessary  to  ensure  the 
safety  of  passenger  train  operations  due 
to  the  numerous  defective  conditions 
being  found  during  1 ,000  mile 
inspections.  As  support  for  this 
contention,  the  BRC  submitted 
information  compiled  by  a  carman 
stationed  at  Union  Station  in 
Washington,  D.C.  from  January  1996 
through  Februciry  of  1997  who  allegedly 
performed  1 ,000-mile  inspections  at  this 
location.  The  BRC  also  cited  other 
specific  examples  of  defective 
equipment  being  moved  in  passenger 
trains.  Based  on  this  information  and 
extrapolating  similar  conditions  across 
the  country,  the  BRC  contends  that 
numerous  defective  conditions  are 
uncovered  at  1 ,000  mile  brake 
inspections  and  that  there  is  no  safety 
justification  for  extending  the  distance 
between  brake  inspections. 

Amtrak  responded  to  the  information 
provided  in  the  BRC's  submission 
regarding  defects  found  during 
inspections  at  Washington,  D.C.  in 
January  1996  through  February  1997. 
Amtrak  contends  that  Washington,  D.C. 
is  not  a  1,000-mile  inspection  point  and 
thus,  should  not  be  used  to  determine 
the  appropriate  interval  for  brake 
inspections.  Amtrak  also  contends  that 
the  data  presented  was  not  sufficiently 
detailed  to  determine  if  the  listed 
defects  violated  the  railroad's  standards 
for  equipment  operating  en  route. 
Amtrak  contends  that  based  upon  their 


records  66  percent  of  the  609  cars 
identified  by  the  BRC  were  in  trains  that 
terminated  at  Washington,  DC  and 
should  not  be  considered  in 
determining  brake  inspection  intervals. 
Of  the  204  cars  alleged  to  be  defective 
and  that  were  part  of  trains  which  run 
through  Washington,  DC,  Amtrak 
records  show  that  only  7  of  the  cars 
were  shopped  at  Washington,  DC  and 
that  110  additional  cars  were  shopped 
within  7  days  after  the  date  of  the 
reported  defect.  In  almost  all  cases  the 
repairs  were  made  at  a  location  other 
than  Washington,  DC,  which  was 
frequently  the  end  destination  for  the 
train.  Amtrak  concludes  that  the  defects 
reported  by  the  BRC  at  Washington,  DC 
constitute  items  from  an  in-bound 
inspection  but  were  not  true  defects  that 
required  shopping  a  car  from  an  en 
route  train. 

Amtrak  provided  additional 
information  containing  a  summary  of 
the  set-outs  which  took  place  on  the 
railroad  dimng  the  period  from  March 
1997  to  February  1998  for  safety  and 
non-safety  related  causes.  This 
information  showed  that  301  cars  were 
set-out  by  Amtrak  diu-ing  this  period.  Of 
those  301  cars  that  were  set-out,  only  29 
were  set-out  at  intermediate  (1,000  mile) 
inspection  points  and  only  15  of  those 
29  were  for  brake-related  defects. 
Therefore,  Amtrak  contends  that  90 
percent  of  the  cars  that  were  set-out 
were  set-out  en  route  and  were  not 
found  during  intermediate  inspections. 
During  this  same  period  Amtrak 
conducted  1,000-mile  inspections  on 
approximately  130,000  cars. 
Consequently,  Amtrak  contends  that  the 
annual  defect  rate  at  intermediate 
inspection  points  for  this  period  was 
0.02  percent  and  that  it  was  costing 
Amtrak  approximately  $175,000  per 
defect  found  to  conduct  1 ,000-mile 
inspections. 

"The  BRC  submitted  a  response  to  the 
information  provided  by  Amtrak.  In  this 
submission  the  BRC  contends  that 
Amtrak's  analysis  regarding  the  reported 
defects  is  faulty  and  self-serving.  This 
commenter  contends  that  all  the  defects 
foimd  at  Union  Station  must  be 
considered  when  evaluating  an 
extension  of  the  1,000-mile  inspection 
regardless  of  whether  Union  Station  is 
a  1,000-mile  inspection  point  and 
regardless  of  the  distance  traveled  by 
the  cars  involved.  The  BRC  contends 
that  any  defective  conditions  found  are 
indicative  of  what  will  be  traveling  past 
1,000-mile  inspection  locations  should 
the  distance  between  brake  inspections 
be  extended  to  1.500  miles.  The  BRC 
further  contends  that  Amtrak's  analysis 
regarding  the  number  of  cars  set-out  at 
intermediate  inspections  is  flawed  for 
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several  reasons.  The  BRC  claims  that 
intermediate  inspection  points  cited  by 
Amtrak  are  not  1 ,000-mile  inspection 
locations  and  that  the  same  type  of 
inspection  is  not  performed.  (FRA's 
review  of  Amtrak's  submission  indicates 
that  when  Amtrak  referred  to 
intermediate  inspection  points  it  was 
referring  to  1,000  mile  inspection 
locations.)  Fvirther,  it  is  contended  that 
looking  solely  at  the  number  of  cars  set- 
out  at  these  locations  is  improper 
because  it  does  not  take  into  accoimt  the 
defects  that  are  repaired  while  a  car 
remained  entrained.  The  BRC  reasserted 
its  position  that  the  data  does  not 
support  an  extension  of  the  1,000-mile 
inspection  interval  and,  if  anything,  the 
data  supports  reducing  the  inspection 
requirement  to  500  miles. 

D.  General  FRA  Conclusions 

After  consideration  of  all  the 
comments  submitted,  both  in  writing 
and  through  oral  testimony  and 
discussion  within  the  Working  Group, 
FRA  intends  for  the  requirements 
regarding  the  inspection  and  testing  of 
passenger  equipment  contained  in  the 
final  rule  to  closely  track  the  proposed 
requirements  contained  in  the  1997 
NPRM.  In  this  final  rule,  FRA  will  make 
slight  modifications  to  the  proposed 
requirements  in  an  attempt  to  clarify  the 
requirements,  to  cover  areas  that  were 
not  adequately  addressed,  and  to 
address  the  specific  comments 
submitted.  FRA  generally  believes  that 
the  approach  taken  in  the  NPRM  to  the 
inspection  and  testing  of  passenger 
equipment  incorporates  the  ciurent  best 
practices  of  the  industry,  effectively 
balances  the  positions  of  the  various 
parties  involved,  and  increases  the 
overall  safety  of  passenger  train 
operations. 

1 .  Brake  and  Mechanical  Inspections 

FRA  intends  to  modify  the  Class  I 
brake  test  and  the  exterior  calendar  day 
mechanical  inspection  requirements  to 
ensure  the  proper  operation  of  all  cars 
added  to  a  train  while  en  route.  FRA  is 
adding  certain  provisions  to  require  the 
performance  of  a  Class  I  brake  test  and 
an  exterior  mechanical  inspection  on 
each  car  added  to  a  passenger  train  at 
the  time  it  is  added  to  the  train  unless 
documentation  is  provided  to  the  train 
crew  that  a  Class  I  brake  test  and  an 
exterior  mechanical  inspection  was 
performed  on  the  car  within  the 
previous  calendar  day  and  the  car  has 
not  been  disconnected  from  a  soiuce  of 
compressed  air  for  more  than  four 
hoius.  FRA  is  adding  this  requirement 
in  order  to  address  the  concerns  raised 
by  various  labor  representatives  that  no 
provisions  were  provided  in  the 


proposal  to  address  circumstances  when 
cars  are  added  to  an  en  route  train.  If  a 
car  has  received  such  inspection,  the 
railroad  will  be  required  to  perform  a 
Class  II  brake  test  at  the  time  the  car  is 
added  to  the  train.  FRA  believes  that 
these  provisions  will  ensiu^  the 
integrity  of  the  brakes  and  mechanical 
components  on  every  car  added  to  an 
existing  train  and  should  not  be  a 
burden  for  railroads  since  cars  are 
generally  added  to  passenger  trains  at 
major  terminals  with  the  facilities  and 
personnel  available  for  conducting  such 
inspections.  Fvuthermore,  these 
inspection  requirements  are  very  similar 
to  what  is  currently  required  when  a 
freight  Ccir  is  added  to  a  train  while  en 
route.  See  49  CFR  §§  215.13  and  232.13. 

FRA  is  also  modifying  the 
requirements  for  when  a  Class  LA  brake 
test  must  be  performed.  FRA  continues 
to  believe  that  some  t3rpe  of  car-by-car 
inspection  must  be  performed  prior  to  a 
passenger  train's  first  run  of  the  day  if 
the  train  was  used  in  passenger  service 
the  previous  day  without  any  brake 
inspection  being  performed  after  it 
completed  service  and  before  it  laid-up 
for  the  evening.  However,  FRA  agrees 
with  the  comments  submitted  by  APTA 
representatives  that  the  need  for  such  an 
inspection  is  minimized  if  a  Class  I 
brake  test  is  performed  within  a 
relatively  short  period  of  time  prior  to 
the  first  nm  of  the  day  and  the  train  has 
not  been  used  in  passenger  service  since 
the  performance  of  that  inspection. 
From  a  safety  standpoint,  it  appears  to 
be  unnecessary  to  require  the 
performance  of  a  second  comprehensive 
brake  test  when  the  equipment  has  not 
been  used  and  has  remained  on  a  source 
of  compressed  air  since  the  last 
comprehensive  brake  test  was 
performed.  In  such  circumstances,  FRA 
believes  that  the  performance  of  a  Class 
n  brake  test  would  be  sufficient  to 
determine  if  there  are  any  problems 
with  the  braking  system  due  to 
vandalism  or  odier  causes  since  the  last 
comprehensive  Class  I  brake  test. 
Furthermore,  as  APTA's  comments 
point  out,  commuter  railroads  have  been 
safely  operated  in  a  fashion  similar  to 
this  for  a  number  of  years. 
Consequently,  the  final  rule  will  require 
the  performance  of  a  Class  II  brake  test 
prior  to  the  first  nm  of  the  day  if  a  Class 
I  brake  test  was  performed  within  the 
previous  twelve  hours  and  the  train  has 
not  been  used  in  passenger  service  and 
has  not  been  disconnected  from  a  source 
of  compressed  air  for  more  than  four 
hours  since  the  performance  of  the  Class 
I  brake  test. 

FRA  will  also  include  certain  minimal 
recordkeeping  requirements  related  to 
the  performance  of  the  interior  and 


exterior  calendar  day  and  periodic 
mechanical  inspection  provisions.  FRA 
believes  that  proper  and  accurate 
recordkeeping  is  a  cornerstone  of  any 
inspection  process  and  is  essential  to 
ensuring  the  performance  and  quality  of 
the  required  inspections.  Without  such 
records  the  inspection  requirements 
would  be  difficult  to  enforce.  Although 
recordkeeping  was  discussed  in  the 
Working  Group  and  FRA  believes  them 
to  be  an  integral  part  of  any  inspection 
requirement,  FRA  inadvertenUy  omitted 
any  such  requirements  in  the  NPRM 
specifically  related  to  mechanical 
inspections.  This  omission  was  brought 
to  FRA's  attention  through  verbal  and 
written  comments  provided  by  various 
interested  parties. 

FRA  is  also  making  minor  changes 
and  clarifications  to  the  proposed 
exterior  calendar  day  mechanical 
inspection.  In  the  final  rule.  FRA  is 
explicitly  stating  that  the  exterior 
mechanical  inspection  is  to  be 
performed  to  the  extent  possible 
without  uncoupling  the  trainset  and 
without  placing  the  equipment  over  a 
pit  or  on  an  elevated  track.  This  explicit 
statement  is  being  added  in  response  to 
APTA's  concerns  regarding  what  would 
constitute  proper  performance  of  these 
inspections.  FRA  intended  the 
inspection  to  be  very  similar  to  the 
freight  car  safety  inspection  currently 
required  pursuant  to  Part  215.  FRA  also 
recognizes  that  certeiin  items  contained 
in  the  proposed  exterior  mechanical 
inspection  could  not  have  been  easily 
inspected  without  proper  shop  facilities. 
Therefore,  FRA  is  moving  some  of  the 
exterior  mechanical  inspection 
requirements  related  to  couplers  and 
trucks  to  the  periodic  mechanical 
inspection  requirements  as  these 
periodic  inspections  will  likely  be 
performed  at  locations  with  facilities 
available  that  are  more  conducive  to 
inspecting  the  specific  components.  The 
changes  made  in  the  final  rule  were 
discussed  with  the  Working  Group  at 
the  December  15-16,  1997  meeting. 

FRA  is  also  adding  various  provisions 
related  to  the  performance  of  periodic 
mechanical  inspections.  As  noted 
above,  FRA  is  moving  certain  items 
fi-om  the  exterior  calendar  day 
mechanical  inspection  to  the  periodic 
mechanical  inspections  as  they  cannot 
be  easily  inspected  without  proper  shop 
facilities.  In  the  NPRM,  FRA  proposed 
that  a  periodic  mechanical  inspection  be 
performed  every  180  days.  After  a 
review  of  the  industry's  practices 
regarding  the  performance  of  periodic 
mechanical-type  inspections,  FRA 
believes  that  the  items  removed  from 
the  calendar  day  mechanical  inspection 
as  well  as  some  of  the  items  previously 
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inspection  intervals  in  order  to 


establish  a  default  interval,  FRA  intends 
to  make  clear  that  FRA  will  allow 
railroads  to  develop  alternative  intervals 
for  performing  such  inspections  for 
specific  components  or  equipment 
based  on  a  more  quantitative  reliability 
assessment  completed  as  part  of  their 
system  safety  programs.  FRA  expects 
that  railroads  will  utilize  reliability- 
based  maintenance  programs  as 
appropriate,  given  this  opportunity  to 
do  so.  As  successful  reliability  based 
maintenance  programs  are  dynamic,  it  is 
expected  that,  in  the  process  of  defining 
and  documenting  the  reliable  use  of 
equipment  or  specific  components,  over 
time,  continued  assessments  may 
indicate  a  need  to  increase  or  decrease 
inspection  intervals.  FRA  will  only 
permit  lengthened  inspection  intervals 
beyond  the  default  intervals  when  such 
changes  are  justified  by  a  quantitative 
reliability  assessment.  The  previously 
described  inspection  intervals  are  based 
on  sound  but  limited  information 
provided  to  FRA  that  FRA  believes 
represents  a  combination  of  operating 
experience,  analytical  analyses, 
knowledge  and  intuition.  FRA  does 
expect  that  railroads  will  collect  and 
respond  to  additional  data  throughout 
the  operating  life  of  the  equipment.  (A 
detailed  discussion  of  reliability-based 
maintenance  programs  is  contained  in 
the  section-by-section  discussion  of 
§238.307.) 

FRA  is  also  modifying  the  proposed 
requirements  related  to  the  performance 
of  single  car  tests.  Based  on  the 
recommendations  of  representatives 
from  both  rail  labor  and  rail 
management,  FRA  will  reference  the 
single  car  testing  procedures  which 
were  developed  by  APTA  PRESS  rather 
than  the  AAR  single  car  testing 
procedures  referenced  in  the  1997 
NPRM.  The  single  car  test  procedures 
were  issued  by  APTA  on  July  1 ,  1998 
and  are  contained  in  APTA  Mechanical 
Safety  Standard  SS-M-005-98.  The 
single  car  test  procedures  issued  by 
APTA  are  more  comprehensive  and 
better  address  passenger  equipment 
than  the  older  AAR  recommended 
practices.  In  the  1997  NPRM,  FRA 
proposed  to  require  the  performance  of 
single  car  tests  on  all  passenger  cars  and 
other  unpowered  vehicles  used  in 
passenger  trains.  However,  the 
definition  of  passenger  cars  includes 
self-propelled  vehicles  such  as  MU 
locomotives,  to  which  FRA  did  not 
intend  to  apply  the  proposed  single  car 
test  requirements.  Thus,  FRA  is 
modifying  the  language  of  the  single  car 
test  requirements  to  clarify  that  the 
testing  requirements  apply  to  nonself- 
propelled  passenger  cars  and 


unpowered  vehicles  used  in  passenger 
trains. 

FRA  is  also  modifying  some  of  the 
circumstances  under  which  a  single  car 
test  is  required  to  be  performed.  FRA 
agrees  with  several  of  the  commenters 
that  the  1997  NPRM  may  have  been 
over-inclusive  in  listing  the  components 
whose  repair,  replacement,  or  removal 
would  trigger  the  performance  of  a 
single  car  test.  Thus,  in  accordance  with 
the  discussions  conducted  with  the 
Working  Group  in  mid-December  of 
1997,  FRA  is  amending  the  list  of  brake 
components  to  include  only  those 
circumstances  where  a  relay  valve, 
service  portion,  emergency  portion,  or 
pipe  bracket  is  removed,  repaired,  or 
replaced.  Whenever  any  other 
component  previously  contained  in  the 
1997  NPRM  is  removed,  repaired,  or 
replaced  FRA  will  require  that  only  that 
portion  that  is  renewed  or  replaced  be 
tested.  FRA  believes  that  the  items 
removed  from  the  previously  proposed 
list  can  generally  be  removed,  replaced, 
or  repaired  without  affecting  other 
portions  of  the  brake  system  and,  thus, 
the  need  to  perform  a  single  car  test  is 
reduced.  FRA  also  will  not  mandate  thp 
performance  of  a  single  car  test  for 
wheel  defects,  other  than  a  built-up 
tread,  if  the  railroad  can  establish  that 
the  wheel  defect  is  due  to  a  cause  other 
than  a  defective  brake  system.  Thus,  the 
burden  will  fall  on  the  railroad  to 
establish  and  maintain  sufficient 
documentation  that  a  wheel  defect  is 
due  to  something  other  than  a  brake- 
related  cause.  FRA  intends  to  make  it 
clear  that  if  the  railroad  cannot  establish 
the  specific  non-brake  related  cause  for 
a  wheel  defect,  it  is  required  to  perform 
a  single  car  test. 

2.  Qualified  Maintenance  Person 

An  issue  related  to  the  inspection  and 
testing  requirements  on  which  FRA  has 
received  extensive  comment, 
particularly  from  APTA  representatives, 
is  the  proposed  definition  of  "qualified 
mechanical  inspector  (QMI)."  FRA 
recognizes  the  concern  raised  by  some 
commenters  that  the  term  QMI  might 
result  in  employees  designated  as  such 
to  seek  some  sort  of  premium  pay  status. 
Although  FRA  is  not  overly  swayed  by 
this  concern,  FRA  is  changing  the  term 
in  the  manner  suggested  by  these 
commenters  to  "qualified  maintenance 
person  (QMP)."  FRA  believes  that  the 
term  used  to  describe  the  individual 
responsible  for  conducting  certain  brake 
and  mechanical  inspections  has  little 
bearing  on  the  qualifications  or 
knowledge  of  the  individual  and,  thus, 
is  not  adverse  to  accommodating  a 
change  in  the  term.  However,  but  for 
clarifying  language,  FRA  is  not  changing 
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the  underlying  definition  of  what  is 
required  to  be  designated  as  a  QMP. 

The  major  concern  raised  by  APTA 
representatives  centered  on  the 
requirement  contained  in  the  definition 
of  a  QMI  that  the  person's  "primary 
responsibility"  include  work  in  the  area 
of  troubleshooting,  testing,  inspecting, 
maintenance,  or  repair  to  train  brake 
systems  and  other  components.  These 
commenters  believed  that  anyone  who 
is  properly  trained  can  perform  the 
required  inspections  regardless  of  the 
amoimt  of  time  actually  spent  engaged 
in  the  activity. 

The  entire  concept  of  QMI  (or  QMP) 
is  premised  on  the  idea  that  flexibility 
in  the  inspection  of  passenger 
equipment,  flexibility  in  the  movement 
of  defective  equipment  and  sUght 
reductions  in  periodic  maintenance 
coidd  be  provided  if  the  mechanical 
components  and  brake  system  were 
inspected  on  a  daily  basis  by  highly 
qualified  individuals.  Thus,  the 
requirement  that  a  highly  qualified 
person  perform  certain  brake  and 
mechanical  inspections  is  part  of  a 
package  which  includes  flexibility  in 
the  performance  of  brake  and 
mechanical  inspections,  permits  wider 
latitude  in  the  movement  of  defective 
equipment,  and  provides  reductions  in 
the  periodic  meiintenance  that  is 
required  to  be  performed  on  certain 
equipment.  Therefore,  FRA  expects  the 
highly  qualified  person  to  be  an 
individual  who  can  not  only  identify  a 
particular  defective  condition  but  who 
will  have  the  knowledge  and  experience 
to  know  how  the  defective  condition 
affects  other  mechanical  components  or 
other  parts  of  the  brake  system  and  will 
have  an  understanding  of  what  might 
have  caused  a  particular  defective 
condition.  FRA  believes  that  in  order  for 
a  person  to  become  highly  proficient  in 
the  performance  of  a  particular  task  that 
person  must  perform  the  task  on  a 
repeated  and  consistent  basis.  As  it  is 
almost  impossible  to  develop  and 
impose  specific  experience 
requirements,  FRA  believes  that  a 
requirement  that  the  person's  primary 
responsibility  be  in  one  or  more  of  the 
specifically  identified  work  areas  and 
that  the  person  have  a  basic 
understanding  of  what  is  required  to 
properly  repair  and  maintain  safety- 
critical  brake  or  mechanical  components 
is  necessary  to  ensure  the  high  quality 
inspections  envisioned  by  the  rule. 

FEIA  disagrees  with  the  contentions 
raised  by  APTA  representatives  that  the 
definition  of  QMI  (or  QMP)  violates  the 
APA  and  exceeds  FRA's  statutory 
authority.  Contrary  to  the  assertions 
made  by  APTA  representatives,  the 
administrative  record  together  with 


FRA's  independent  knowledge  of  the 
passenger  rail  industry  do  support  a 
requirement  that  only  a  QMI  (or  QMP) 
conduct  Class  I  brake  tests  and  exterior 
mechanical  inspections.  Except  for 
limited  weekend  service  operated  by 
Metra.  virtually  every  passenger  train 
operation  affected  by  this  rule  currently 
conducts  daily  brake  and  mechanical 
inspections  utilizing  employees  who, 
except  for  training  on  the  requirements 
of  this  rule,  would  meet  the  definition 
of  a  QMI  (or  QMP).  That  is,  the 
employees  who  are  ciurently 
responsible  for  conducting  the  major 
daily  brake  and  mechanical  inspections 
on  virtually  all  passenger  trains  meet 
the  "primary  responsibility" 
requirement  contained  in  the  definition 
of  QMI  (or  QMP).  Therefore,  the 
industry's  cuirrent  practice 
acknowledges  and  supports  the  need  to 
conduct  daily  inspections  with 
employees  whose  primary  responsibility 
is  the  troubleshooting,  inspection, 
testing,  maintenance,  or  repair  of  train 
brake  systems  or  other  mechanical 
components.  Furthermore,  due  to  the 
flexibility  provided  in  this  rule  for 
conducting  brake  and  mechanical 
inspections  and  moving  defective 
equipment  as  well  as  the  extension  of 
certain  periodic  maintenance,  FRA 
believes  that  the  current  best  practices 
of  the  railroads  with  regard  to  brake  and 
mechanical  inspections  must  be 
maintained,  especially  as  they  relate  to 
the  quality  of  the  personnel  performing 
the  inspections  and  the  continuity  of 
observation  provided  by  a  dedicated 
work  force  (which  is  important  to 
detection  of  developing  hazards  in  the 
fleet). 

FRA  further  believes  that  APTA's 
contention  that  the  definition  of  QMI  (or 
QMP)  violates  the  Railway  Labor  Act  is 
due  to  a  misimderstanding  of  the 
definition.  FRA  is  not  attempting  to 
make  any  determinations  over  employee 
classes  or  crafts  or  to  interpret  collective 
bargaining  agreements.  In  the  1997 
NPRM.  FRA  stated  that  the  definition 
would  allow  the  members  of  trades 
associated  with  testing  and  maintenance 
of  equipment  such  as  carmen, 
machinists,  and  electricians  to  become 
QMls  (or  QMPs).  However,  FRA  further 
stated  that  membership  in  a  labor 
organization  or  completion  of  an 
apprenticeship  program  associated  with 
a  particular  craft  is  not  required.  FRA 
made  clear  that  the  two  overriding 
qualifications  are  possession  of  the 
knowledge  required  to  do  the  job  and  a 
primary  work  assignment  inspecting, 
testing,  or  maintaining  the  equipment. 

FRA  also  intends  to  clarify  the 
meaning  of  "primary  responsibility"  as 
used  in  the  definition  of  QMP.  As  a  rule 


of  thumb  FRA  will  consider  a  person's 
"primary  responsibility"  to  be  the  task 
that  the  person  performs  at  least  50 
percent  of  the  time.  Therefore,  a  person 
who  spends  at  least  50  percent  of  the 
time  engaged  in  the  duties  of  inspecting, 
testing,  maintenance,  troubleshooting, 
or  repair  of  train  brakes  systems  and 
other  mechanical  components  could  be 
designated  as  a  QMP,  if  the  person  is 
properly  trained  to  perform  the  tasks 
assigned  and  possesses  a  current 
xmderstanding  of  what  is  required  to 
properly  repair  and  maintain  the  safety- 
critical  brake  or  mechanical  components 
for  which  they  are  assigned 
responsibihty.  However,  FRA  will 
consider  the  totality  of  the 
circumstances  surrounding  an 
employee's  duties  in  determining  a 
person's  "primary  responsibility."  For 
example,  a  person  may  not  spend  50 
percent  of  his  or  her  day  engaged  in  any 
one  readily  identifiable  type  of  activity; 
in  those  situations  FRA  will  have  to 
look  at  the  circumstances  involved  on  a 
case-by-case  basis. 

The  definition  of  QMP  largely  rules 
out  the  possibility  of  train  crew 
members  being  designated  as  these 
highly  qualified  inspectors  since  the 
primary  responsibility,  as  defined 
above,  of  virtually  all  current  train  crew 
personnel  is  the  operation  of  trains  and 
for  the  most  part  train  crew  personnel 
do  not  possess  a  current  understanding 
of  what  is  required  to  properly  repair 
and  maintain  the  safety-critical  brake  or 
mechanical  components  that  are 
inspected  during  Class  I  brake  tests  or 
exterior  calendar  day  mechanical 
inspections.  However,  contrary  to  the 
contentions  raised  by  APTA,  there  is 
nothing  in  the  rule  which  prevents  a 
railroad  from  utilizing  employees  who 
are  not  designated  as  QMPs  from 
conducting  brake  and  mechanical 
inspections  provided  those  inspections 
are  not  intended  to  constitute  the 
required  Class  I  brake  test  or  the  exterior 
calendar  day  mechanical  inspection. 
Furthermore,  the  rule  provides  that 
certain  required  brake  and  mechanical 
inspections  (Class  LA  brake  tests.  Class 
II  brake  tests,  running  brake  tests,  and 
interior  calendar  day  mechanical 
inspections)  may  be  performed  by  a 
properly  "qualified  person"  and  do 
mandate  the  use  of  a  QMP.  FRA  believes 
that  these  are  the  types  of  inspections 
which  train  crew  members  are  currently 
assigned  to  perform  and  have  been 
performing  effectively  for  years. 
Consequently,  FRA  believes  that  the 
inspection  requirements  and  the 
qualification  requirements  contained  in 
this  rule  are  merely  a  codification  of  the 
current  best  practices  of  the  passenger 
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train  in^  iustry  and  are  necessary  to 
ensure  i  he  continued  safety  of  those 
operatic  ns  while  providing  the  industry 
some  fliLxibility  in  the  performance  of 
certain  nspecdons  and  in  the 
movemisnt  of  defective  equipment  as 
well  as  providing  slight  increases  in 
periodi(  maintenance  cycles  for  some 
equipm  int. 

FRA  (  oes  not  intend  to  provide  any 
special  )rovisions  for  weekend 
operatic  ns  with  regard  to  the 
condud  ing  of  Class  I  brake  tests  and 
calenda  ■  day  mechanical  inspection  by 
QMPs  a !  suggested  in  the  comments  by 
some  A  'TA  representatives.  The 
rational ;  for  requiring  daily  brake  and 
mechan  ical  attention  by  highly  qualified 
inspectc  rs,  a  proposition  generally 
acceptei  I  by  Working  Group  members, 
appears  to  apply  equally  to  weekend 
periods,  In  facrt  based  on  FRA's 
experiei  ice,  equipment  used  on 
weekend  Is  is  generally  used  more 
rigorous  ly  than  equipment  used  during 
weekda  ^  operations.  At  present  only 
one  con  muter  operation  (Metra)  has 
raised  s  gnificant  concerns  regarding 
weeken  1  operations.  Although  there  is 
no  spec  fie  data  suggesting  that  existing 
weekeni  1  operations  on  Metra,  which 
involve!  having  many  of  the  brake 
inspecti  sns  conducted  by  train  crew 
members,  have  created  a  safety  hazard, 
FRA  ha<  found  it  virtually  impossible  to 
draft  am  1  justify  provisions  providing 
limited  lexibility  for  Metra  that  do  not 
create  p  jtential  loopholes  that  could  be 
abused  1  »y  other  passenger  train 
operatiGQs  that  have  not  had  the 
apparen  I  safety  success  of  Metra. 
Moreover,  based  on  FRA's  independent 
investig  ition  of  Metra's  operation,  it  is 
believec  that  the  impact  of  this  final 
rule  on  Metra's  weekend  operations  will 
be  signi  icantly  less  than  that  indicated 
in  APTi'  .'s  written  comments  and 
original  y  perceived  by  Metra.  FRA 
believes  that  most  of  the  personnel 
needed  )y  Metra  to  conduct  its  weekend 
operatic  ns  in  accordance  with  this  final 
rule  are  ivailable  to  Metra  or  its 
contract  jrs  and  that  minor  adjustments 
could  bt  made  to  its  weekend 
operations  that  might  avoid  significant 
new  exp  ense. 

As  the  concerns  regarding  weekend 
operations  appear  to  involve  just  one 
commutsr  operation  and  because  the 
precise  i  mpact  on  that  operation  is  not 
known  c  r  available  at  this  time,  FRA 
believes  that  the  waiver  process  would 
be  the  b(  (st  method  for  evaluating  any 
lingerin  ;  concerns  that  may  be  raised  by 
that  ope  -ator.  This  would  afford  FRA  an 
opportu  lity  to  provide  any  appropriate 
relief  ba  ied  on  the  specific  needs  and 
the  safely  history  of  the  individual 
railroad  without  opening  the  door  to 


potential  abuses  by  other  railroads  that 
are  not  similarly  situated. 

3.  Long-Distance  Intercity  Passenger 
Trains 

FRA  is  also  retaining  the  requirements 
proposed  in  the  1997  NPRM  related  to 
the  performance  of  Class  I  brake  tests  on 
long-distance  intercity  passenger  trains. 
FRA  will  require  that  a  Class  I  brake  test 
be  performed  on  long-distance  intercity 
passenger  trains  prior  to  the  trains' 
departvue  from  an  originating  terminal 
and  once  every  1,500  miles  or  every 
calendar  day,  whichever  occurs  first. 
After  reviewing  the  information  and 
comments  submitted  by  labor 
representatives,  the  information  and 
comments  provided  by  Amtrak,  and 
based  upon  the  independent 
information  developed  by  FRA,  FRA 
believes  that  the  enhanced  inspection 
scheme  contained  in  this  final  rule  will 
ensure  the  continued  safety  of  long- 
distance intercity  passenger  trains. 

Contrary  to  the  statements  made  in 
the  comments  submitted  by  some  labor 
representatives,  FRA  is  not  merely 
increasing  the  distance  between  brake 
inspections.  Rather,  FRA  is  incn'easing 
both  the  quality  and  the  content  of  the 
inspections  that  must  be  performed  on 
long-distance  intercity  passenger  trains 
and,  thus,  increasing  the  safety  of  such 
trains.  Under  the  current  regulations 
these  passenger  trains  are  required  to 
receive  an  initial  terminal  brake 
inspection  at  the  point  where  they  are 
originally  assembled;  from  that  point 
the  train  must  receive  an  intermediate 
brake  inspection  every  1 ,000  miles.  The 
ciurent  1 ,000-mile  inspection  merely 
requires  the  performance  of  a  leakage 
test,  an  application  of  the  brakes  and  the 
inspection  of  the  brake  rigging  on  each 
car  to  ensure  it  is  properly  secured.  See 
49  CFR  232.12(b).  The  current  1,000- 
mile  brake  inspection  does  not  require 
100  percent  operative  brakes  prior  to 
departure  and  does  not  require  piston 
travel  to  be  inspected.  The  current 
regulations  also  do  not  require  the 
performance  of  any  type  of  mechanical 
inspection  on  passenger  equipment  at 
1,000-mile  inspection  points  or  at  any 
other  time  in  the  train's  journey.  Thus, 
luider  the  current  regulations  a  long- 
distance intercity  passenger  train  can 
travel  from  New  York  to  Los  Angeles  on 
one  initial  terminal  inspection,  a  series 
of  1,000-mile  inspections,  and  no 
mechanical  inspections. 

Whereas,  this  rule  will  require  the 
performance  of  a  Class  I  brake  test, 
which  is  more  comprehensive  than  the 
current  initial  terminal  inspection,  at 
the  point  where  the  train  is  originally 
assembled  and  will  require  the 
performance  of  another  Class  I  brake  test 


every  1,500  miles  or  every  calendar  day 
thereafter,  whichever  comes  first,  by 
highly  qualified  inspectors.  Thus,  at 
least  every  1,500  miles  or  every  calendar 
day  a  long-distance  passenger  train  will 
be  required  to  receive  a  brake  inspection 
which  is  more  comprehensive  than  the 
ciurent  initial  terminal  inspection  and 
which  requires  that  the  train  have  100 
percent  operative  brakes  and  have 
piston  travel  set  within  established 
limits.  Furthermore,  this  rule  will 
require  the  performance  of  an  exterior 
and  interior  mechanical  inspection 
every  calendar  day  that  the  train  is  in 
service.  Consequently,  the  inspection 
scheme  proposed  in  the  1997  NPRM 
and  retained  in  this  final  rule  will,  in 
FRA's  view,  increase  the  safety  and 
better  ensiue  the  integrity  of  the  brake 
and  mechanical  components  of  long-    . 
distance  passenger  trains. 

FRA  also  believes  that  some 
recognition  must  be  given  to  the  various 
types  of  advanced  braking  system 
technologies  used  on  many  long- 
distance intercity  passenger  trains. 
Many  of  these  advanced  technologies 
are  not  found  with  any  regularity  in 
fi-eight  operations.  Dynamic  brakes  are 
typically  employed  on  these  types  of 
trains  to  limit  thermal  stresses  on 
friction  surfaces  and  to  limit  the  wear 
and  tear  on  the  brake  equipment. 
Furthermore,  the  brake  valves  and  brake 
components  used  on  today's  long- 
distance passenger  trains  are  far  more 
reliable  than  was  the  case  several 
decades  ago.  Other  technological 
advances  utilized  with  regularity  by 
these  passenger  trains  include: 

•  The  use  of  brake  cylinder  pressure 
indicators  which  provide  a  reliable 
indication  of  the  application  and  release 
of  the  brakes. 

•  The  use  of  disc  brakes  which 
provide  shorter  stopping  distances  and 
decrease  the  risk  of  thermal  damage  to 
wheels. 

•  The  ability  to  cut  out  brakes  on  a 
per-axle  or  per-truck  basis  rather  than  a 
per  car  basis,  thus  permitting  greater  use 
of  those  brakes  that  are  operable. 

•  Brake  ratios  that  are  2  V2  times 
greater  than  the  brake  ratios  of  loaded 
freight  cars. 

Tne  reliability  and  performance  of 
brake  systems  on  these  passenger  trains 
enhance  the  safety  of  these  trains  and, 
when  combined  with  other  aspects  of 
this  discussion,  support  FRA's 
determination  that  these  brake  systems 
can  be  safely  operated  with  the 
inspection  intervals  that  were  proposed 
in  the  1997  NPRM.  Although  some  of 
the  technologies  noted  above  have 
existed  for  several  decades,  most  of  the 
technologies  were  not  in  wide  spread 
use  until  after  1980.  Furthermore,  most 


Federal  Register /Vol.  64.  No.  91  /  Wednesday.  May  12,  1999 /Rules  and  Regulations  25567 


of  the  noted  technological  advances  just 
started  to  be  integrated  into  one  efficient 
and  reliable  braking  system  within  the 
last  decade.  Consequently,  the 
technology  incorporated  into  the  brake 
equipment  used  in  today's  long-distance 
intercity  passenger  trains  has  increased 
the  reliability  of  the  braking  system  and 
permits  the  safe  operation  of  the 
equipment  for  extended  distances  even 
though  a  portion  of  the  braking  system 
may  be  inoperative  or  defective. 

FRA  also  disagrees  with  the 
contentions  raised  by  certain  labor 
representatives  that  the  facts  and  data 
do  not  support  the  500  mile  extension 
in  the  brake  inspection  interval  even 
with  the  more  comprehensive 
inspection  scheme.  These  commenters 
recommend  that  the  current  1,000-mile 
brake  inspection  interval  be  retained 
together  with  the  increased  inspection 
regiment.  These  commenters  contend 
that  due  to  the  large  number  of  defects 
being  found  at  1 ,000-mile  inspections 
that  the  need  to  retain  the  inspection  is 
justified.  As  an  example  and  support  for 
this  position,  the  BRC  submitted 
information  containing  numerous 
defective  conditions  compiled  by 
carmen  stationed  at  Union  Station  in 
Washington  D.C.  from  January  1996 
through  February  of  1997  that  the 
carmen  allegedly  foimd  on  trains 
traveling  through  Union  Station.  After 
reviewing  the  docimientation  submitted, 
FRA  does  not  believe  the  information 
supports  the  conclusion  that  1,000-mile 
brake  inspections  must  be  maintained 
and  that  it  would  be  imsafe  to  extend 
the  distance  between  brake  inspections 
imder  the  inspection  scheme  contained 
in  this  final  rule. 

Due  to  the  lack  of  detail  contained  in 
the  information  submitted  by  the  BRC, 
it  is  impossible  to  determine  whether 
the  vast  majority  of  the  alleged  defective 
conditions  were  defective  imder  the 
Federal  regulations  or  whether  the 
conditions  were  merely  in  excess  of 
Amtrak's  voluntary  maintenance 
standards  or  operating  practices.  In 
addition,  based  on  the  description  of 
some  of  the  conditions,  they  would  not 
be  considered  defective  conditions 
under  current  Federal  regulations. 
Furthermore,  the  vast  majority  of  the 
conditions  alleged  in  the  document 
were  not  power  brake  defects,  and  thus, 
under  the  current  regulations,  would 
not  have  been  required  to  have  been 
inspected  at  a  1,000-mile  inspection, 
nor  do  the  current  regulations  mandate 
any  type  of  mechanical  inspection  on 
passenger  equipment.  Moreover,  as  the 
vast  majority  of  the  alleged  conditions 
were  mechanical  and  wheel  defects, 
FRA  believes  that  these  types  of 
defective  conditions  will  be  addressed 


by  the  exterior  calendar  day  mechanical 
inspection  contained  in  this  final  rule 
which  will  be  required  to  be  performed 
every  calendar  day  that  a  piece  of 
equipment  is  in  service. 

FRA  agrees  with  the  comments 
submitted  by  the  BRC  that  the  data  and 
information  submitted  by  Amtrak 
regarding  the  allegedly  defective 
equipment  foimd  at  Washington,  D.C, 
does  not  fully  address  whether  the  cars 
identified  by  carmen  at  that  location 
were  defective  and  does  indicate  that  at 
least  many  of  the  cars  were  repaired  for 
the  defective  condition  noted  within 
several  days  after  moving  through 
Washington,  D.C.  However,  contrary  to 
the  conclusions  reached  by  labor 
representatives,  the  fact  that  a  car 
remained  in  service  with  an  alleged 
defective  mechanical  or  brake  condition 
does  not  necessarily  mean  the  train 
involved  was  in  an  imsafe  condition  or 
that  the  equipment  was  being  moved 
illegally.  The  current  regulations 
regarding  freight  mechanical  equipment 
and  the  existing  statutory  mandates 
regarding  the  movement  of  equipment 
with  defective  safety  appliances  and 
brakes  permit  the  movement  of  a  certain 
amoimt  of  defective  equipment  to 
certain  locations  provided  it  is 
determined  by  a  qualified  person  that 
such  a  movement  can  be  made  safely  or 
that  a  sufficient  percentage  of  the  brakes 
remain  operative.  See  49  U.S.C.  20303, 
49  CFR  215.9.  As  this  final  rule  will 
specifically  address  the  inspection  of 
the  mechanical  components  on 
passenger  equipment  and  the  movement 
of  defective  mechanical  components, 
which  is  not  covered  by  existing 
regulations,  FRA  believes  that  the 
amount  of  defective  equipment  being 
operated  will  be  reduced  significantly 
and  will  be  handled  safely  in  revenue 
trains.  Although  FRA  agrees  that  the 
information  submitted  by  Amtrak 
regarding  the  number  of  cars  set  out  at 
1.000-mile  inspection  points  does  not 
reflect  the  true  number  of  defects  being 
found  during  the  inspections.  FRA  does 
find  it  significant  that  a  very  small 
percentage  of  cars  set-out  by  Amtrak  are 
set-out  at  1.000-mile  inspection 
locations  and  that  most  set-outs  occin 
en  route.  (In  its  April  17.  1998  letter, 
Amtrak  used  the  term  intermediate 
inspections  which  upon  FRA's  review 
of  the  information  provided  was 
intended  to  describe  1 ,000-mile 
inspection  locations.) 

FTIA  also  feels  it  is  necessary  to  make 
clear  that  the  number  of  cars  alleged  to 
have  been  found  in  defective  condition 
at  Union  Station  in  Washington  D.C.  is 
not  indicative  of  a  safety  problem  on 
long-distance  intercity  passenger  trains. 
Assiuning  that  all  of  the  cars  contained 


in  BRC's  submission  were  in  fact 
defective  as  alleged,  it  appears  that 
approximately  750  cars  were  defective. 
However,  the  information  also  reveals 
that  approximately  1,300  trains  were 
inspected,  thus,  using  a  conservative 
estimate  of  10  cars  per  train, 
approximately  13,000  cars  were 
inspected.  Therefore,  approximately 
only  6  percent  of  the  cars  inspected 
were  found  to  contain  either  a 
mechanical  or  brake  defect. 
Furthermore,  of  the  approximate  750 
cars  alleged  to  have  been  found 
defective,  only  approximately  20 
percent  of  those  cars  contained  a  power 
brake-related  defect.  Consequently,  only 
about  1-2  percent  of  the  total  cars 
inspected  contained  a  power  brake- 
related  defect.  Moreover,  from  the 
information  provided  it  appears  that 
none  of  the  trains  contained  in  the  BRC 
submission  were  involved  in  any  type  of 
accident  or  incident  related  to  the 
defective  conditions  alleged. 

FRA  believes  that  the  key  to.any 
inspection  scheme  developed  for  long- 
distance intercity  passenger  trains  is  the 
quality  of  the  inspection  which  is 
performed  at  a  train's  point  of  origin. 
FRA  is  convinced  that  if  a  train  is 
properly  inspected  with  highly  qualified 
inspectors  and  has  100  percent 
operative  brakes  at  its  point  of  origin, 
then  the  train  can  easily  travel  up  to 
1 .500  miles  between  brake  inspections 
without  significant  deterioration  of  the 
braking  system.  FRA  independently 
monitored  a  few  long-distance  intercity 
passenger  trains  miming  bttrn  New  York 
to  Miami,  New  York  to  New  Orleans, 
and  New  York  to  Chicago  and  found 
that  when  the  trains  departed  from  their 
point  of  origin  with  a  brake  system  that 
was  defect  free  they  arrived  at 
destination  without  any  defective 
conditions  existing  on  the  trains'  brake 
system.  These  findings  are  consistent 
with  FRA's  experience  in  inspecting 
long-distance  intercity  passenger  trains 
over  the  last  several  years.  It  should  be 
noted  that  during  this  independent 
monitoring,  FRA  did  find  some  trains 
that  after  receiving  initial  terminal 
inspections  still  contained  some 
defective  conditions  on  the  brake 
system.  Although  FRA  believes  that 
none  of  the  defective  conditions  found 
would  have  prevented  the  safe 
operation  of  the  trains,  FRA  recognizes 
that  FRA  as  well  as  the  railroads  must 
be  vigilant  in  ensuring  that  quality  brake 
system  inspections  are  performed  on  a 
train  at  its  point  of  origin  and  at  each 
location  where  a  Class  I  brake  test  is 
required  to  be  performed.  Consequently, 
due  to  the  comprehensive  natine  of 
Class  I  brake  tests  and  the  exterior 


calendi  i  day  mechanical  inspection 
combir  ed  with  the  technological 
advancps  incorporated  into  the  braking 
utilized  in  these  types  of  trains 
a  review  of  the  data  and 
ion  provided  and  based  on 
(  xperience  with  these  types  of 
FRA  intends  to  retain  the 
1,500  mileage  interval  for  the 
ance  of  Class  I  brake  tests  in  this 
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Vn.  Mc  vement  of  Defective  Equipment 

A.  Bad  ground 
The 


(jurrent  regulations  do  not 
requirements  pertaining  to  the 
moven^nt  of  equipment  with  defective 

)rakes.  The  movement  of 
equipm  ent  with  these  types  of  defects  is 
current  y  controlled  by  a  specific 
statutoi  y  provision  originally  enacted  in 
1910,  V  hich  states: 


contain 


(a)  GE  '4ERAL. —  A  vehicle  that  is  equipped 
in  comp  iance  with  this  chapter  whose 

becomes  defective  or  insecure 
esc  may  be  moved  when  necessary 
repairs,  without  a  penalty  being 
under  section  21302  of  this  title, 
place  at  which  the  defect  or 
V  was  first  discovered  to  the  nearest 
place  at  which  the  repairs  can 
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neverthql 
to  make 
Lmposec 
from  the 


nuidf — 
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the  railroad  line  on  which  the  defect 
ity  was  discovered;  or 
e  option  of  a  connecting  railroad 
the  railroad  line  of  the  connecting 
not  further  than  the  place  of  repair 
in  clause  (1)  of  this  subsection. 

:.  20303(a)  (emphasis  added), 
there  is  no  limit  contained 
.C.  20303  as  to  the  number  of 
defective  equipment  that  may 
in  a  train,  FRA  has  a 
interpretation  which 
that,  at  a  minimum,  85  percent 

in  a  train  have  operative 
FRA  bases  this  interpretation  on 
statutory  requirement  which 
a  railroad  to  use  a  train  only  if 
50  percent  of  the  vehicles  in 
are  equipped  with  power  or 
and  the  engineer  is  using 
or  train  brakes  on  those 
and  on  all  other  vehicles 
with  them  that  are  associated 
vehicles  in  a  train."  49 
0302(a)(5)(B).  As  originally 
in  1903,  section  20302  also 
the  Interstate  Commerce 
ion  (ICC)  the  authority  to 
this  percentage,  and  in  1910 
issued  an  order  increasing  the 

percentage  to  85  percent.  See 
232.1,  which  codified  the  ICC 


th)se 


i|tually  all  freight  cars  are 

equipped  with  power  brakes 
operated  on  an  associated 
the  statutory  requirement  is  in 


essence  a  requirement  that  100  percent 
of  the  cars  in  a  train  have  operative 
power  brakes,  unless  being  hauled  for 
repairs  pursuant  to  49  U.S.C.  20303. 
Consequently,  FRA  currently  requires 
that  equipment  with  defective  or 
inoperative  air  brakes  make-up  no  more 
than  15  percent  of  the  train  and  that,  if 
it  is  necessary  to  move  the  equipment 
from  where  the  railroad  first  discovered 
it  to  be  defective,  the  defective 
equipment  be  moved  no  farther  than  the 
nearest  place  on  the  railroad's  line 
where  the  necessary  repairs  can  be 
made  or,  at  the  option  of  the  receiving 
carrier,  to  a  repair  point  that  is  no 
farther  than  the  repair  point  on  the 
delivering  line. 

The  requirements  regarding  the 
movement  of  equipment  with  defective 
or  insecure  brakes  noted  above  can  and 
do  create  safety  hazards  as  well  as 
operational  difficulties  in  the  area  of 
commuter  and  intercity  passenger 
railroad  operations.  As  the  provisions 
regarding  the  movement  of  defective 
brake  equipment  were  written  almost  a 
century  ago,  they  do  not  address  the 
realities  of  these  types  of  operations  in 
today's  world.  Strict  application  of  the 
requirements  has  the  potential  of 
causing  major  disruptions  of  service  and 
serious  safety  and  security  problems. 
For  example,  requiring  repairs  to  be 
made  at  the  nearest  location  where  the 
necessary  repairs  can  be  made  could 
result  in  passengers  being  discharged 
between  stations  where  adequate 
facilities  for  their  safety  are  not 
available  or  in  the  overcrowding  of 
station  platforms  and  trailing  trains  due 
to  discharging  passengers  from  a 
defective  train  at  a  location  other  than 
the  passenger's  destination.  In  addition, 
strict  application  of  the  statutory 
requirements  could  result  in  the  moving 
of  trains  with  defective  brake  equipment 
against  the  current  of  traffic  during  busy 
commuting  hours.  Irregular  movements 
of  this  type  increase  the  risk  of 
collisions  on  the  railroad.  Furthermore, 
many  of  today's  commuter  train 
operations  of^en  utilize  six  cars  or  less 
in  trains  and  in  many  instances  operate 
just  two-car  trains.  Consequently,  the 
necessity  to  cut  out  the  brakes  on  one 
car  can  easily  result  in  noncompliance 
with  the  85-percent  requirement  for 
hauling  the  car  for  repairs,  thus 
prohibiting  the  train's  movement  and 
resulting  in  the  same  type  of  safety 
problems  noted  above. 

B.  Overview  of  1997  NPRM 

In  the  NPRM,  FRA  attempted  to 
recognize  the  nature  of  commuter  and 
intercity  passenger  operations  and  the 
importance  of  addressing  the  safety  of 
passengers,  as  well  as  avoiding 


disruption  of  this  service,  when 
applying  the  requirements  regarding  the 
movement  of  equipment  with  defective 
brakes  on  a  day-to-day  basis.  In 
addition,  the  representatives  of 
commuter  and  intercity  passenger  train 
operations  participating  in  the 
proceeding  requested  that  the 
regulations  be  brought  up  to  date, 
recognizing  that  brakes  will  have  to  be 
cut  out  en  route  from  time  to  time  (e.g., 
because  of  damage  from  debris  on  the 
track  structure  or  because  of  sticking 
brakes),  and  that  contemporary  braking 
systems  and  established  stopping 
distances  provide  a  very  considerable 
margin  of  safety.  Representatives  from 
APTA  proposed  a  method  of  updating 
the  existing  requirements  regarding  the 
movement  of  commuter  passenger 
equipment  with  defective  brakes  to 
bring  them  more  in  line  with  the 
realities  of  today's  operations.  FRA 
believed  that  the  restrictions  proposed 
by  APTA  were  very  conservative  and 
effectively  ensure  a  high  level  of  safety 
in  light  of  the  reliability  of  braking 
systems  currently  used  in  commuter 
and  intercity  passenger  train  operations. 
FRA  believed  that  affirmatively 
recognizing  appropriate  movement 
restrictions  would  actually  enhance 
safety,  since  compliance  with  the 
existing  restrictions  is  potentially 
unsafe. 

FRA  recognized  that  some  of  the 
restrictions  proposed  in  the  NPRM  were 
not  in  accord  with  the  requirements 
contained  in  49  U.S.C.  20303(a). 
Therefore,  FRA  proposed  the  utilization 
of  the  authority  granted  in  49  U.S.C. 
20306  to  exempt  passenger  train 
operations  covered  by  this  part  from  the 
statutory  requirements  contained  in  49 
U.S.C.  20303(a)  permitting  the 
movement  of  equipment  with  defective 
or  insecure  brakes  only  if  various 
requirements  are  met,  including  the 
requirement  that  the  movement  for 
repair  be  only  to  the  nearest  location 
where  the  necessary  repairs  can  be 
made.  FRA  believed  that  the  granting  of 
this  exemption  was  justified  based  on 
the  technological  advances  made  in  the 
brake  systems  and  equipment  used  in 
passenger  operations,  and  was  necessary 
for  these  operations  to  make  efficient 
use  of  the  technological  advances  and 
protect  the  safety  of  the  riding  public. 
See  62  FR  49740-42,  49756-58. 
Although  FRA  recognized  that  it  could 
be  argued  that  the  purpose  of  section 
20306  is  too  narrow  to  comprehend  the 
instant  application,  FRA  believed  that 
the  use  of  the  provision  as  contemplated 
in  this  proposal  was  consistent  with  the 
authority  granted  the  Secretary  of 
Transportation.  As  noted  previously,  the 
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statutory  requirements  regarding  the 
movement  of  equipment  with  defective 
brake  equipment  were  written  nearly  a 
century  ago  and,  in  FRA's  opinion,  were 
focused  generally  on  the  operation  of 
freight  equipment  and  did  not 
contemplate  the  types  of  commuter  and 
intercity  passenger  train  operations 
currently  prevalent  throughout  the 
nation.  Since  the  original  enactment  in 
1910  of  the  provisions  now  codified  at 
49  U.S.C.  20303(a),  there  have  been 
substantial  changes  both  in  the  nature  of 
the  operations  of  passenger  trains  as 
well  as  in  the  technology  used  in  those 
operations. 

In  the  NPRM.  FRA  noted  that 
contemporary  passenger  equipment 
incorporates  various  types  of  advanced 
braking  systems;  in  some  cases  these 
include  electrical  activation  of  brakes  on 
each  car  (with  pneumatic  application 
through  the  train  line  available  as  a 
backup).  Dynamic  brakes  are  also 
typically  employed  to  limit  thermal 
stresses  on  friction  surfaces  and  to  limit 
the  wear  and  tear  on  the  brake 
equipment.  Furthermore,  the  brake 
valves  and  brake  components  used 
today  are  far  more  reliable  than  was  the 
case  several  decades  ago.  In  addition  to 
these  technological  advances,  the  brake 
equipment  used  in  commuter  and 
intercity  passenger  train  operations 
incorporate  advanced  technologies  not 
found  with  any  regularity  in  freight 
operations.  These  include: 

•  The  use  of  brake  cylinder  pressure 
indicators  which  provide  a  reliable 
indication  of  the  application  and  release 
of  the  brakes. 

•  The  use  of  disc  brakes  which 
provide  shorter  stopping  distances  and 
decrease  the  risk  of  thermal  damage  to 
wheels. 

•  The  ability  to  effectuate  a  graduated 
release  of  the  brakes  due  to  a  design 
feature  of  the  brake  equipment  which 
permits  more  flexibility  and  more 
forgiving  train  control. 

•  The  ability  to  cut  out  brakes  on  a 
per-axle  or  per-truck  basis  rather  than  a 
per  car  basis,  thus  permitting  greater  use 
of  those  brakes  that  are  operable. 

•  The  use  of  a  pressure-maintaining 
featiu-e  on  each  car  which  continuously 
maintains  the  air  pressure  in  the  brake 
system,  thereby  compensating  for  any 
leakage  in  the  trainline  and  preventing 
a  total  loss  of  air  in  the  brake  system. 

•  The  use  of  a  separate  trainline  from 
the  locomotive  main  reservoir  to 
continuously  charge  supply  reservoirs 
independent  of  the  brake  pipe  train  line. 

•  Brake  ratios  that  are  2V2  times 
greater  than  the  brake  ratios  of  loaded 
freight  cars. 

Although  some  of  the  technologies 
noted  above  have  existed  for  several 


decades,  most  of  the  technologies  were 
not  in  wide  spread  use  until  after  1980. 
Furthermore,  most  of  the  noted 
technological  advances  just  started  to  be 
integrated  into  one  efficient  and  reliable 
braking  system  within  the  last  decade. 
In  addition  to  the  technological 
advances,  commuter  and  intercity 
passenger  train  operations  have 
experienced  considerable  growth  in  the 
last  15  years  necessitating  the  need  to 
provide  more  reliable  and  efficient 
service  to  the  riding  public.  Since  1980, 
the  number  of  commuter  operations 
providing  rail  service  has  almost 
doubled  and  the  number  of  daily 
passengers  serviced  by  passenger 
operations  has  more  than  doubled  over 
the  same  time  period.  Furthermore, 
commuter  and  intercity  passenger  train 
operations  conduct  more  frequent  single 
car  tests,  COT&S,  and  maintenance  of 
the  braking  systems  than  is  generally  the 
practice  in  the  freight  industry. 
Consequently,  FRA  concluded  that  the 
technology  incorporated  into  the  brake 
equipment  used  in  today's  commuter 
and  intercity  passenger  train  operations 
has  increased  the  reliability  of  the 
braking  system  and  permits  the  safe 
operation  of  the  equipment  for  extended 
distances  even  though  a  portion  of  the 
braking  system  may  be  inoperative  or 
defective. 

FRA  also  proposed  an  exemption  for 
passenger  frain  operations  from  a  long- 
standing agency  interpretation,  based  on 
a  1910  ICC  order  codified  at  49  CFR 
232.1,  that  prohibits  the  movement  of  a 
train  for  repairs  under  49  U.S.C.  20303 
if  less  than  85  percent  of  the  train's 
brakes  are  operative.  FRA  foimd  that 
many  passenger  operations  utilize  a 
small  number  of  cars  in  their  trains  and 
the  necessity  to  cut  out  the  brakes  on 
just  one  car  can  easily  result  in 
noncompliance.  FRA  believed  that  the 
proposed  speed  restrictions  would 
compensate  for  the  loss  of  brakes  on  a 
minority  of  cars.  See  62  FR  49740-^2, 
49756-58. 

Based  on  the  preceding  discussions, 
FRA  proposed  various  restrictions  on 
the  movement  of  vehicles  with  defective 
brake  equipment  which  allow  commuter 
and  intercity  passenger  train  operations 
to  take  advantage  of  the  efficiencies 
created  due  to  the  advanced  braking 
systems  these  operations  employ  as  well 
as  the  improvements  made  in  brake 
equipment  over  the  years,  while 
ensuring  if  not  enhancing  the  safety  of 
the  traveling  public.  See  62  FR  49756- 
58,  49796-98.  FRA  proposed  to  permit 
trains  to  be  operated  with  up  to  50 
percent  inoperative  brakes  to  the  next 
forward  passenger  station  or  terminal 
based  on  the  percentage  of  operative 
brakes,  which  may  have  resulted  in 


movements  past  locations  where  the 
necessary  repairs  could  be  made. 
However,  to  ensure  the  safety  of  these 
trains  with  lower  percentages  of 
operative  brakes,  FRA  also  proposed 
various  speed  restrictions  and  other 
operating  restrictions,  based  on  the 
percentage  of  operative  brakes.  FRA 
believed  that  the  proposed  speed 
restrictions  were  very  conservative  and 
ensiuBd  a  high  level  of  safety.  In  fact, 
test  data  established  that  with  the 
proposed  speed  restrictions  the  stopping 
distances  of  those  trains  with  lower 
percentages  of  operative  brakes  were 
shorter  than  if  the  trains  were  operating 
at  normal  speed  and  had  100  percent 
operative  brakes.  Consequently,  FRA 
believed  that  the  proposed  approach  to 
the  movement  of  equipment  with 
defective  brakes  not  only  enhanced  the 
overall  safety  of  train  operations  but 
benefitted  both  the  railroads,  by 
providing  operational  flexibility,  and 
the  traveling  public,  by  permitting  them 
to  get  to  their  destinations  in  a  more 
expedient  and  safe  fashion. 

FRA  also  proposed  various 
requirements  to  ensure  that  equipment 
being  hauled  for  repairs  is  adequately 
identified.  Currently,  there  is  no 
requirement  that  equipment  with 
defective  power  brakes  be  tagged  or 
otherwise  identified,  although  most 
railroads  voluntarily  engage  in  such 
activity.  Furthermore,  the  current 
regulations  regarding  freight  cars  and 
locomotives  contain  tagging 
requirements  for  the  movement  of 
equipment  not  in  compliance  with  those 
parts.  See  49  CFR  215.9  and  229.9. 
Therefore,  FRA  proposed  specific 
requirements  related  to  the 
identification  of  equipment  with 
defective  power  brakes  through  either 
the  traditional  tags  which  are  placed  in 
established  locations  on  the  equipment 
or  by  an  automated  tracking  system 
developed  by  the  railroad.  See  62  FR 
49796-98.  FRA  also  proposed  that 
certain  information  be  contained 
whichever  method  was  used  by  a 
railroad.  FRA  believed  that  the 
proposed  tagging  or  tracking 
requirements  add  reliability, 
accountability,  and  enforceability  to 
ensure  the  timely  and  proper  repair  of 
equipment  with  defective  power  brakes. 
FRA  also  proposed  a  new  method  for 
calculating  the  percentage  of  operative 
power  brakes  (operative  primary  brakes) 
in  a  train.  Although  the  statute 
discusses  the  percentage  of  operative 
brakes  in  terms  of  a  percentage  of 
vehicles,  the  statute  was  written  nearly 
a  centiuy  ago  and  at  that  time  the  only 
way  to  cut  out  the  brakes  on  a  car  or 
locomotive  was  to  cut  out  the  entire 
unit.  See  49  U.S.C.  20302(a)(5)(B). 
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Today,  virtually  every  piece  of 
equipm  ent  used  in  passenger  service 
can  ha\  e  the  brakes  cut  out  on  a  per- 
truck  or  per-axle  basis.  Consequently. 
FRA  mi  (rely  proposed  a  method  of 
calcula  ing  the  percentage  of  operative 
brakes  I  )ased  on  the  design  of  passenger 
equipment  used  today,  and  thus,  a 
means  o  more  accurately  reflect  the 
true  brj  king  ability  of  the  train  as  a 
whole.  iTlA  believed  that  the  proposed 
methoc  of  calculation  was  consistent 
with  th ;  intent  of  Congress  when  it 
drafted  the  statutory  requirement  and 
simply  recognized  the  technological 
advanc  ;ments  made  in  braking  systems 
over  thi!  last  century.  Consequently, 
FRA  pr  aposed  that  the  percentage  of 
operative  brakes  would  be  determined 
by  divii  ling  the  number  of  axles  in  the 
train  w  th  operative  brakes  by  the  total 
numbei  of  axles  in  the  train. 
Furthei  more,  for  equipment  utilizing 
tread  bi  ake  units  (TBU),  FRA  proposed 
that  th(  percentage  of  operative  brakes 
be  dete  rmined  by  dividing  the  number 
of  oper  itive  TBUs  by  the  total  number 
of  TBU;.  See  62  FR  49757,  49797. 

The  1  ifPRM  also  contained  proposed 
provisi  )ns  regarding  the  movement  of 
equipn  ent  with  other  than  power  brake 
defects  See  62  FR  49758-59,  49798-99. 
There  a  re  currently  no  statutory  or 
regulati  )ry  restrictions  on  the  movement 
of  pass  mger  cars  with  defective 
conditi  ans  that  are  not  power  brake  or 
safety  a  ppliance  related.  The  proposed 
provisi  3ns  contained  in  the  NPRM  were 
similar  to  the  provisions  for  moving 
defecti  re  locomotives  and  freight  cars 
currently  contained  in  49  CFR  229.9  and 
215.9, 1  es  jectively.  As  these  provisions 
have  g(  nerally  worked  well  with  regard 
to  the  I  lovement  of  defective 
locomc  tives  and  freight  cars  and  in 
order  tii  maintain  consistency.  FRA 
modek  d  the  proposed  movement 
requirepients  on  those  existing 
requirelnents.  FRA  proposed  to  allow 
passenger  railroads  the  flexibility  to 
continne  to  use  equipment  with  non- 
safety-iritical  defects  until  the  next 
scheduled  calendar  day  exterior 
mechanical  inspection.  However.  FRA 
intend(  \d  for  the  calendar  day 
mechai  lical  inspections  to  be  the  tool 
used  b; '  railroads  to  repair  all  reported 
defects  and  to  prevent  continued  use  of 
defective  equipment  to  carry  passengers. 

In  the  NPRM.  FRA  intended  for  49 
CFR  2: 9.9  to  continue  to  govern  the 
moven  ent  of  locomotives  used  in 
passen  jer  service  which  develop 
defecti  i/e  conditions,  not  covered  by 
part  238.  that  are  not  in  compliance 
with  p  irt  229.  FRA  also  did  not  intend 
to  altei  the  current  statutory 
requin  ments  contained  in  49  U.S.C. 
20303  regarding  the  movement  of 


passenger  equipment  with  defective  or 
insecure  safety  appliances. 
Consequently,  in  the  NPRM,  FRA 
required  that  passenger  equipment  that 
develops  a  defective  or  insecure  safety 
appliance  continue  to  be  subject  to  all 
the  statutory  restrictions  on  its 
movement.  It  should  be  noted  that  the 
proposed  requirements  applicable  to 
Tier  I  equipment  merely  referenced  the 
Railroad  Safety  Appliance  Standards  (49 
CFR  part  231);  however.  FRA  proposed 
separate  safety  appliance  requirements 
for  Tier  II  passenger  equipment. 

FRA  proposed  that  passenger 
equipment  that  is  foxmd  with  conditions 
not  in  compliance  with  this  part,  other 
than  power  brake  defects,  be  moved 
only  after  a  QMI  has  determined  that  the 
equipment  is  safe  to  move  and 
determined  any  restrictions  necessary 
for  the  equipment's  safe  movement. 
FRA  also  allowed  railroads  to  move 
equipment  based  on  an  assessment 
made  by  a  QMI  in  conununication  with 
on-site  personnel.  FRA  proposes  this 
based  on  the  reality  that  mechanical 
personnel  are  not  readily  available  at 
every  location  on  a  railroad's  line  of 
road.  However.  FRA  further  proposed 
that  if  a  QMI  does  not  actually  inspect 
the  equipment  to  determine  that  it  is 
safe  to  move.  then,  at  the  first  forward 
location  where  a  QMI  is  on  duty,  an 
inspector  will  perform  a  physical 
inspection  of  the  equipment  to  confirm 
the  initial  assessment  made  while  in 
commimication  with  on-site  personnel 
previously. 

The  NPRM  also  required  the  tracking 
of  defective  equipment  in  either  of  two 
ways.  One  option  was  to  tag  the 
equipment  in  a  manner  similar  to  what 
is  currently  required  under  §  215.9  for 
freight  cars.  The  second  option  was  to 
record  the  specified  information  in  an 
automated  tracking  system.  The  latter 
alternative  was  offered  to  provide 
railroads  some  flexibility  and  was  made 
in  recognition  of  advances  in  electronic 
recordkeeping. 

C.  Discussion  of  Comments  on  the  1 997 
NPRM  and  General  FRA  Conclusions 

1.  Movement  of  Equipment  With 
Defective  Brakes 

Labor  representatives  raised  several 
concerns,  both  in  their  written 
comments  and  at  the  Working  Group 
meetings,  regarding  the  proposed 
provisions  related  to  the  movement  of 
passenger  equipment  with  defective 
power  brakes.  "These  commenters 
objected  to  FRA's  use  of  the  authority 
granted  in  49  U.S.C.  20306  to  exempt 
passenger  train  operations  covered  by 
this  part  from  the  statutory  requirements 
contained  in  49  U.S.C.  20303(a) 


permitting  the  movement  of  equipment 
with  defective  or  insecure  brakes  only  if 
various  requirements  are  met,  including 
the  requirement  that  the  movement  for 
repair  be  only  to  the  nearest  location 
where  the  necessary  repairs  can  be 
made.  These  commenters  contend  that 
the  statutory  provisions  contained  in  49 
U.S.C.  20306  were  not  intended  to 
permit  FRA  to  waive  the  movement  for 
repair  provisions  contained  in  the 
Safety  Appliance  Acts  for  an  entire 
segment  of  the  industry.  Furthermore, 
these  commenters  contend  that  FRA  is 
improperly  relying  on  technological 
advances  that  exist  on  passenger  trains 
to  invoke  the  authority  under  49  U.S.C. 
20306  because  many  of  the 
technological  advances  cited  by  FRA  do 
not  currently  exist  or  are  not  currently 
used  on  a  large  portion  of  the  passenger 
fleet.  Labor  representatives  contend  that 
passenger  equipment  which  develops 
defective  brake  equipment  should  only 
be  permitted  to  move  to  a  location 
where  the  passengers  can  be  off-loaded 
with  appropriate  speed  restrictions. 

Labor  representatives  also  objected  to 
FRA's  statement  that  the  term  "power 
brake  defect"  does  not  include  a  failvue 
to  inspect  such  a  component.  These 
commenters  claim  that  FRA's  exclusion 
of  the  failure  to  properly  inspect  a  brake 
component  eliminates  an  important 
means  of  enforcement  necessary  to 
ensiu'e  that  proper  power  brake 
inspections  are  performed.  It  is  claimed 
that  by  excluding  the  failure  to  inspect 
from  being  a  power  brake  defect,  FRA 
has  eliminated  any  incentive  for 
railroads  to  ensure  that  trains  have 
operative  brakes  because  there  will  be 
little  financial  repercussion  to 
continuing  to  use  improperly  inspected 
equipment.  These  commenters  also 
objected  to  the  proposed  provision  that 
requires  the  railroad  operating  long- 
distance intercity  passenger  trains  to 
designate  those  location  where  power 
brake  repairs  will  be  conducted.  It  is 
claimed  that  by  allowdng  the  carriers  to 
designate  such  locations  the  carrier  is  in 
absolute  control  of  how  far  defective 
equipment  will  travel  and  abuse  of  the 
provision  may  occur.  Labor 
representatives  also  objected  to  allowing 
Tciilroads  to  use  automated  tracking 
systems  to  record  information  regarding 
defective  equipment.  These  commenters 
believe  that  tagging  the  equipment  must 
be  requfred  in  order  for  inspectors  to 
readily  identify  defective  equipment.  It 
is  further  contended  that  an  automated 
tracking  system  is  susceptible  to 
manipulation,  abuse  and  reduces 
accoimtability.  One  commenter 
recommended  that  FRA  add  further 
restrictions  on  the  use  and  movement  of 
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cars  with  defective  brakes  at  the  front  or 
rear  of  the  train. 

Railroad  representatives  and  APTA 
representatives  did  not  provide  many 
comments  on  the  proposed  provisions 
related  to  the  movement  of  passenger 
equipment  with  defective  brakes.  These 
commenters  did  note  that  there  was  not 
a  major  benefit  to  the  railroads  with 
being  able  to  haul  certain  defective 
equipment  to  the  next  forward  terminal 
as  proposed.  These  commenters  did 
recommend  that  FRA  provide  the 
railroads  at  least  two  years  to  develop 
and  implement  the  defect  reporting  and 
tracking  system  proposed  in  the  NPRM. 

After  considering  the  written 
comments  submitted  and  the 
information  provided  at  the  Working 
Group  meetings,  FRA  has  determined 
that  some  minor  changes  need  to  be 
made  to  the  requirements  proposed  in 
the  NPRM  regarding  the  movement  of 
equipment  with  defective  power  brakes. 
In  order  to  avoid  the  legal  implications 
involved  with  employing  the  statutory 
authority  contained  at  49  U.S.C.  20306 
for  exempting  equipment  from  the 
statutory  requirements  related  to  safety 
appliances  and  power  brakes,  and 
because  railroad  representatives 
acknowledged  that  the  flexibility 
provided  through  reliance  on  the 
exemption  is  minimal,  FRA  will  not  rely 
on  the  statutory  exemption  provision 
contained  at  49  U.S.C.  20306  in  this 
final  rule  and  will  modify  the 
movement  for  repair  provisions 
accordingly.  FRA  will  retain  the 
exemption  for  passenger  train 
operations  from  a  long-standing  agency 
interpretation  that  prohibits  the 
movement  of  a  train  for  repairs  under  49 
U.S.C.  20303  if  less  than  85  percent  of 
the  train's  brakes  are  operative.  The 
interpretation  is  based  on  a  1910  ICC 
order  codified  at  49  CFR  232.1,  FRA 
believes  that  this  requirement  is  overly 
restrictive  when  applied  to  passenger 
train  operations  as  many  passenger 
operations  utilize  a  small  number  of 
cars  in  their  trains  and  the  necessity  to 
cut  out  the  brakes  on  just  one  car  can 
easily  result  in  noncompliance.  FRA 
believes  that  the  retention  of  the  speed 
restrictions  contained  in  the  proposal 
will  fully  compensate  for  the  loss  of 
brakes  on  a  minority  of  cars.  FRA  rejects 
the  BRC's  recommendation  that 
passenger  trains  with  defective  brakes 
be  permitted  to  move  no  farther  than  the 
next  passenger  station  because  such  a 
stringent  requirement  is  imnecessary, 
more  restrictive  that  the  current 
statutory  mandate  regarding  the 
movement  of  defective  brake 
equipment,  and  is  radically  counter  to 
the  way  passenger  trains  currently 
handle  defective  equipment. 


FRA  intends  to  retain  those  portions 
of  the  movement  for  repair  requirements 
that  are  consistent  with  the  existing 
statutory  provisions  regarding  the 
movement  of  equipment  with  power 
brake  defects  and  revise  those  that  are 
contrary.  Therefore,  passenger  trains 
operating  with  75-99  percent  operative 
brakes  will  not  be  permitted  to  travel  to 
the  next  forward  terminal  as  proposed, 
but  will  be  permitted  to  travel  only  to 
the  next  forward  location  were  the 
necessary  repairs  to  the  brake 
equipment  can  be  effectuated  as 
mandated  in  the  existing  statute.  In 
FRA's  view,  all  of  the  other  proposed 
methods  for  moving  defective  power 
brake  equipment  are  consistent  with 
and  are  in  accordance  with  the  current 
statutory  requirements  and  can  be 
retained.  For  example,  FRA  will  retain 
the  provisions  which  permit  a  passenger 
train  with  50-75  percent  operative 
brakes  to  be  moved  at  reduced  speeds  to 
the  next  forward  passenger  station. 
Although  the  percentage  of  operative 
brakes  is  lower  than  ciurently  permitted 
by  FRA's  longstanding  agency 
interpretation  (which  FRA  believes  is 
fully  compensated  for  by  the  speed 
restrictions),  FRA  believes  that  the 
movement  of  the  defective  equipment  to 
the  next  passenger  station  is  in 
accordance  with  the  statutory 
requirement  as  the  safety  of  the 
passengers  must  be  considered  in 
determining  the  nearest  location  where 
necessary  repairs  can  be  made.  In 
addition,  permitting  passenger  trains  to 
continue  to  the  next  forward  location 
where  the  necessary  repairs  cem  be 
performed  is  also  consistent  with  the 
statutory  requirement  as  such 
movement  is  necessary  to  ensure  the 
safety  of  the  traveling  public  by 
protecting  them  from  the  hazards 
incident  to  performing  movements 
against  the  current  of  traffic. 
Furthermore;  retention  of  the  movement 
provisions  related  to  long-distance 
intercity  passenger  trains  and  long- 
distance Tier  II  equipment  are 
consistent  with  the  ciurent  statutory 
requirements  as  these  provisions  permit 
the  movement  of  defective  brake 
equipment  on  these  trains  only  to  the 
next  passenger  station  or  the  next  repair 
location,  with  various  speed  restrictions 
depending  on  the  percentage  of 
operative  brakes. 

FRA  will  also  retain  the  requirement 
that  operators  of  long-distance 
passenger  trains  designate  the  locations 
where  repairs  can  be  conducted  on  the 
equipment.  Although  FRA  agrees  that 
this  provision  puts  the  control  of  what 
locations  constitute  repair  locations  in 
the  hands  of  the  railroad,  FRA  beUeves 


that  the  operators  of  these  long-distance 
intercity  trains  are  in  the  best  position 
to  determine  which  locations  have  the 
necessary  expertise  to  handle  the  repairs 
of  the  somewhat  advanced  braking 
systems  utilized  in  passenger  trains. 
Due  to  the  unique  technologies  used  on 
the  brake  systems  of  these  operations 
and  the  unique  operating  environments, 
the  facilities  and  personnel  necessary  to 
conduct  proper  repairs  on  this 
equipment  are  somewhat  specialized 
and  limited.  Moreover,  FRA  is  retaining 
the  broad  performance-based 
requirement  that  railroads  operating  this 
equipment  designate  a  sufficient 
number  of  repair  locations  to  ensure  the 
safe  and  timely  repair  of  the  equipment. 
Contrary  to  the  beliefs  of  some  labor 
commenters,  FRA  believes  that  this 
performance  standard  provides  FRA 
sufficient  grounds  to  institute  civil 
penalty  enforcement  actions  or  take 
other  enforcement  actions  if,  based  on 
its  expertise  and  experience,  FRA 
believes  the  railroad  is  failing  to 
designate  an  adequate  number  of  repair 
locations. 

Rather  than  attempt  to  develop  a 
standard  applicable  to  all  situations  in 
the  context  of  short-distance  intercity 
and  commuter  trains,  which  FRA  does 
not  believe  can  be  accomplished.  FRA 
intends  to  approach  the  issue  of  what 
constitutes  the  next  forward  location 
where  repairs  can  be  effectuated  based 
on  a  case-by-case  analysis  of  each 
situation.  FRA  believes  that  its  field 
inspectors  are  in  the  best  position  to 
determine  whether  a  railroad  exercised 
good  faith  in  determining  when  and 
where  to  move  a  piece  of  defective 
equipment.  In  making  these 
determinations  both  the  railroad  as  well 
as  FRA's  inspectors  must  conduct  a 
multi-factor  analysis  based  on  the  facts 
of  each  case.  In  determining  whether  a 
particular  location  is  a  location  where 
necessary  repairs  can  be  made  or 
whether  a  location  is  the  next  forward 
repair  location  in  a  passenger  train 
context,  the  accessibility  of  the  location, 
the  ability  to  safely  make  the  repairs  at 
that  location,  and  the  safety  of  the 
passengers  are  the  overriding  factors 
that  must  be  considered  in  any  analysis. 
These  factors  have  a  multitude  of  sub- 
factors  which  must  be  considered,  such 
as:  the  type  of  repair  required;  the  safety 
of  employees  responsible  for  conducting 
the  repairs;  the  safety  of  employees 
responsible  for  getting  the  equipment  to 
or  from  a  particular  location;  the 
switching  operations  necessary  to 
effectuate  the  move;  the  railroad's  recent 
history  and  current  practice  of  u.aking 
repairs  (brake  and  non-brake)  at  a 
particular  location;  relevant  weather 
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condi  ions;  potential  overcrowding  of 
passei  iger  platforms;  and  the 
overci  owding  of  trailing  trains. 

FR/  L  will  also  retain  me  requirement 
that  &  [uipment  found  with  conditions 
not  in]  compliance  with  this  part  must 
be  api  iropriately  tagged  or  recorded  in 
an  automated  tracking  system.  Although 
FRA  i;  1  sensitive  to  the  concerns  raised 
by  labjr  representatives  regarding  the 
use  of  automated  tracking  systems,  FRA 
believ  ss  that  provisions  must  be 
provic  ed  to  allow  railroads  to  take 
advan  age  of  existing  and  developing 
technologies  regarding  the  electronic 
maintenance  and  retention  of  records. 
Althoi  igh  railroad  and  FRA  inspectors 
may  re  quire  additional  training  on  the 
use  of  ielectronic  records,  FRA  believes 
use  of  such  a  medium  to  track 
e  equipment  can  expedite  the 
cation  and  repair  of  defective 
ent  and,  thus,  reduce  the  time 
that  defective  equipment  is  operated  in 
passenger  service.  In  response  to  labor's 
concerns,  the  final  rule  contains  a 
provision  which  will  give  FRA  the 
ability  to  monitor  and  review  a 
railroad's  automated  tracking  system 
and  wil  provide  FRA  the  ability  to 
prohibit  or  revoke  a  railroad's  ability  to 
utilize  jan  automated  tracking  system  in 
lieu  of  jdirectly  tagging  defective 
equipment  if  FRA  finds  that  the 
automated  tracking  system  is  not 
properly  secure,  inaccessible  to  FRA  or 
a  railrciad's  employees,  or  fails  to 
adequ^ely  track  and  monitor  the 
movement  of  defective  equipment. 
Furthe^ore,  if  the  automated  tracking 
system!  developed  and  implemented  by 
a  railrciad  does  not  acciu^tely  and 
adequately  record  the  information 
required  by  this  part,  the  railroad  will 
be  in  violation  of  the  movement  for 
repair  provisions  and  subject  to  civil 
penaltv  liability. 

In  reiponse  to  one  labor  commenter's 
concerns,  FRA  is  slightly  modifying  the 
provisions  related  to  the  operation  of 
trains  With  defective  brakes  on  the  front 
or  rear  fcar.  In  the  NPRM.  FRA  proposed 
that  if  tpe  power  brakes  on  the  front  or 
rear  unjt  become  inoperative  then  a 
qualified  person  must  be  stationed  at 
brake  on  the  unit.  See  62  FR 

recognizes  that  in  some 
s  the  handbrake  on  a  car  located 
ont  or  rear  of  a  train  may  not  be 
accessible  to  a  member  of  the  train  crew 
or  may  be  located  outside  the  interior  of 
the  car  pnd,  thus,  unsafe  for  a  crew 
member  to  operate  while  the  train  is  in 
motion  FRA  also  recognizes  that  in 
many  circumstances  when  a  car  at  the 
front  on  rear  of  the  train  has  inoperative 
brakes  certain  speed  restrictions  should 
be  placed  on  the  train;  however,  FRA 
believei  i  that  railroads  are  in  the  best 
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position  to  determine  what  the 
appropriate  speed  restriction  should  be 
given  the  circumstances  involved. 
Consequently,  FRA  is  modifying  the 
requirements  for  the  use  of  such  cars 
and  will  add  provisions  requiring  that 
appropriate  speed  restrictions  be 
imposed  and  that  equipment  with 
inaccessible  handbrakes  or  with 
handbrakes  located  outside  the  interior 
of  a  car  be  removed  or  repositioned  in 
the  train  at  the  first  possible  location. 

FRA  believes  that  the  concern  raised 
by  certain  labor  representatives 
regarding  FRA's  definition  of  "power 
brake  defect"  is  due  to  a  lack  of 
understanding  of  the  proposed  rule  as 
well  as  a  misunderstanding  of  the 
current  regulations.  Under  the  ciurent 
power  brake  regulations  the  unit  of 
violation  for  failure  to  inspect  is  the 
train  not  individual  cars,  although  FRA 
can  take  a  separate  violation  for  each  car 
containing  a  defective  condition  upon 
departure  after  the  train  received  or 
should  have  received  an  initial  terminal 
inspection  or  for  each  car  not  identified 
as  defective  after  the  performance  of  an 
intermediate  inspection.  Moreover,  the 
failure  to  inspect  a  piece  of  equipment 
cannot  be  cured  through  any  of  die 
proposed  provisions  regarding  the 
movement  of  defective  equipment.  That 
is,  if  a  railroad  fails  to  inspect  a  piece 
of  equipment  as  required,  the  railroad 
cannot  avoid  civil  penalty  liability  by 
moving  the  equipment  in  accordance 
with  the  proposed  provisions. 
Furthermore,  the  final  rule  contains 
specific  civil  penalties  for  a  railroad's 
failure  to  perform  inspections  as 
required.  Railroads  will  also  continue  to 
be  subject  to  potential  civil  penalty  for 
any  car  found  in  defective  condition 
after  it  has  performed  or  should  have 
performed  a  Class  I  or  Class  lA  brake 
test  and  any  car  not  properly  moved  or 
identified  as  defective  at  other  times. 
The  final  rule  will  also  retain  the 
proposed  provision  providing  that 
passenger  equipment  will  be  considered 
"in  use"  prior  to  departure  but  after  it 
has  received  or  should  have  received  an 
inspection  required  by  this  part.  Thus. 
FRA  inspectors  will  no  longer  have  to 
wait  until  a  piece  of  equipment  departs 
a  location  before  issuing  a  civil  penalty, 
a  practice  continually  criticized  by  both 
labor  and  railroad  representatives. 

In  addition,  the  NPRM  as  well  as  this 
final  rule  provides  FRA  inspectors  the 
ability  to  issue  Special  Notices  for 
Repair,  which  enable  an  FRA  inspector 
to  remove  an  unsafe  piece  of  equipment 
from  service  until  appropriate  action  is 
taken  by  the  railroad.  See  62  FR  49790. 
This  enforcement  tool  is  not  currently 
available  to  FRA  inspectors  in  the  area 
of  power  brakes  and  mechanical 


components  on  passenger  equipment 
and  could  be  used  in  circmnstances 
where  passenger  equipment  is  not 
inspected  prior  to  being  placed  in 
service.  Consequently,  the  final  rule  will 
not  only  retain  all  of  the  enforcement 
tools  available  to  FRA  under  the  current 
regulations  but  will  include  other 
methods  for  ensuring  compliance  by  the 
railroads  and  provide  both  a  financial 
and  operational  incentive  for  railroads 
to  properly  inspect  passenger 
equipment. 

Some  of  the  members  of  the  Working 
Group,  particularly  those  representing 
labor  organizations,  expressed  concern 
that  any  alteration  of  the  movement  for 
repair  provisions  made  in  the  context  of 
commuter  and  intercity  passenger  train 
operations  may  have  a  spillover  effect 
into  the  freight  industry.  FRA  wishes  to 
make  clear  that  it  has  no  intention,  at 
this  time,  of  providing  Slight  operations 
the  flexibility  to  handle  defective  brake 
equipment  that  it  is  providing  passenger 
operations.  As  noted  above,  many  of  the 
advanced  brake  system  technologies 
currently  used  in  passenger  service  are 
not  used  in  the  freight  context. 
Furthermore,  even  if  freight  operations 
were  to  make  similar  advances  in  the 
braking  equipment  they  employ,  this 
development  on  the  freight  side  may  not 
create  the  efficiencies  created  in  the 
passenger  train  context  since  the 
operating  environments  of  freight  trains 
and  passenger  trains  differ  significantly. 
More  importantly,  the  special  safety 
considerations  relative  to  passengers  are 
not  present  in  freight  operations. 

2.  Movement  of  Equipment  With  Other 
Than  Power  Brake  Defects 

Railroad  representatives  expressed 
some  concerns  regarding  the  provisions 
related  to  the  movement  of  equipment 
with  other  than  a  power  brake  defect. 
The  primary  recommendation  of  these 
commenters  was  that  FRA  should  revise 
the  proposed  provisions  to  require  the 
use  of  a  "qualified  maintenance  person" 
(qualified  mechanical  inspector  (QMI) 
in  the  NPRM)  only  when  a  potentially 
safety-critical  running  gear  defect  is 
involved.  These  commenters  believed 
that  the  requfrement  to  have  the  car 
inspected  by  a  QMP  whenever  a 
nonsafety-critical  running  gear 
component  becomes  defective  would 
impose  unnecessary,  significant  delays 
to  their  operations  and  is  counter  to 
current  operating  practices.  These 
commenters  contended  that  a  "qualified 
person"  as  defined  in  the  proposal 
would  be  sufficient  to  determine  the 
safety  implications  in  moving  many  of 
the  mechanical  components  covered  by 
the  rule  if  they  were  to  become  defective 
en  route.  For  example,  it  was  noted  that 
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a  highly  qualified  inspector  was  not 
necessary  to  determine  whether  a  car 
that  experiences  a  defective  door, 
cracked  window,  or  burnt  out  light 
bulbs  could  or  should  remain  in  service. 
Railroad  representatives  also  sought 
additional  flexibility  in  the  movement 
of  equipment  with  a  nonsafety-critical 
running  gear  defect  from  a  calendar  day 
mechanical  inspection. 

Labor  representatives  also  raised  a 
number  of  concerns  with  the  provisions 
related  to  the  movement  of  equipment 
with  other  than  power  brake  defects. 
One  concern  raised  by  these 
commenters  indicated  that  FRA  should 
not  allow  railroads  to  determine  which 
mechaniccd  components  are  "safety- 
critical"  as  such  an  approach  would 
create  a  massive  loophole  and  render 
some  of  the  movement  restrictions 
unenforceable.  These  commenters  also 
voiced  concerns  over  FRA's  proposal 
that  an  off-site  mechanical  inspector 
could  meike  an  assessment  regarding  the 
safety  of  moving  a  certain  piece  of 
equipment  based  on  the  communication 
with  on-site  personnel.  Although  these 
commenters  appeared  to  recognize  the 
flexibility  provided  by  such  an 
approach,  they  raised  concerns  that 
such  an  approach  is  ripe  for  abuse  and 
would  require  a  mechanical  inspector  to 
rely  on  the  observation  of  persoimel 
lacking  the  necessary  training  and 
expertise.  The  commenters  believed  that 
further  restrictions  need  to  be  placed  on 
these  communications  but  they  failed  to 
specify  any  specific  restrictions  that 
could  be  utilized.  Labor  representatives 
again  raised  concerns  over  FRA's 
allowance  of  an  automated  tracking 
system  in  lieu  of  direct  tagging  of 
defective  equipment.  These  commenters 
reiterated  their  concerns  that  such  a 
system  can  be  easily  manipulated  and 
removes  accountability  from  the  system 
of  repairing  defective  equipment. 

After  review  of  the  comments 
submitted  and  provided  orally  at  the 
Working  Group  meetings,  FRA  has 
made  some  modest  changes  in  the  final 
rule  regarding  the  movement  of 
equipment  with  non-power  brake 
defects.  FRA  agrees  v«th  the  comments 
of  railroad  representatives  that  the 
NPRM  may  have  been  over-reaching  in 
requiring  a  QMP  to  make  a 
determination  regarding  the  safety  of 
moving  a  piece  of  defective  equipment 
for  any  of  the  mechanical  components 
addressed  in  this  regulation.  However, 
FRA  also  agrees  with  the  conunents 
submitted  by  labor  representatives  that 
railroads  should  not  determine  what 
components  are  considered  safety- 
critical.  Therefore,  FRA  will  require  a 
determination  regarding  the  safety  of 
moving  a  piece  of  equipment  by  a  QMP 


whenever  a  potential  nuining  gear 
defect  is  involved.  FRA  rejects  the 
language  proposed  by  APTA  that  the 
defect  be  a  potentially  "safety-critical" 
nmning  gear  defect  as  FRA  believes  that 
any  defect  to  a  running  gear  component 
is  potentially  safety-critical.  In  order  to 
avoid  confusion,  FTIA  is  providing  an 
explicit  definition  of  "running  gear 
defect."  FRA  is  defining  the  term  to 
mean  any  defective  condition  which 
involves  a  truck  component,  the 
propulsion  system,  the  draft  system,  a 
wheel  or  a  wheel  component.  In  the 
final  rule,  FRA  will  permit  the  use  of  a 
qualified  person  to  determine  the  safety 
and  establish  appropriate  movement 
restrictions  on  continued  use  of 
equipment  which  involves  non-running 
gear  defects. 

FRA  will  also  provide  very  limited 
flexibility  to  the  railroads  to  operate 
defective  equipment  from  a  location 
where  a  calendar  day  mechanical 
inspection  was  performed  in  order  to 
effectuate  repairs.  FRA  intends  for  the 
calendar  mechanical  inspection  to  be  as 
comprehensive  as  possible  and  to  be  the 
time  when  all  defective  components  are 
identified  and  repaired.  In  order  to 
ensure  that  these  daily  inspections  are 
performed  by  highly  qualified 
personnel,  FRA  has  provided  the 
railroads  with  considerable  flexibility  to 
perform  these  inspections  at  locations 
that  are  best  suited  to  a  quality  and 
comprehensive  inspection.  Therefore, 
FRA  will  permit  the  movement  of 
defective  equipment  from  these 
inspection  locations  with  very  stringent 
restrictions.  Equipment  containing 
nuining  gear  defects  may  only  be  moved 
fi-om  such  locations  if  it  is  not  in 
passenger  service  and  is  in  a  non- 
revenue  train.  Equipment  containing 
non-running  gear  defects  may  be  moved 
in  a  revenue  train  provide  the 
equipment  is  locked-out  and  empty. 
Any  equipment  moved  must  also  be 
properly  identified  and  moved  in 
accordance  with  any  movement 
restriction  imposed.  FRA  believes  these 
stringent  movement  restrictions  will 
provide  railroads  limited  flexibility  to 
move  defective  equipment  to  a  location 
where  it  can  best  be  repaired  but  will 
limit  a  railroad's  desire  or  ability  to 
move  defective  equipment  from  these 
inspection  locations  and  will  encourage 
the  performance  of  the  calendar  day 
mechanical  inspections  at  locations 
where  repairs  to  equipment  can  be 
conducted. 

FRA  has  also  retained  the  requirement 
that  the  QMP  may  make  his  or  her 
determination  regarding  the  continued 
use  of  equipment  containing  a  potential 
running  gear  defect  based  on  the 
description  provided  by  on-site 


personnel.  Although  FRA  recognizes  the 
concerns  raised  by  labor  representatives, 
FRA  believes  that  the  rule  must 
recognize  the  reality  of  current 
operations  and  acknowledge  the  fact 
that  mechanical  personnel  are  not 
readily  available  at  every  location  on  a 
railroad's  line  of  road.  Fiulhermore, 
when  such  off-site  determinations  are 
made  the  rule  requires  that  the 
equipment  only  be  moved  to  the  next 
forward  location  where  the  equipment 
can  be  inspected  by  a  QMP  to  verify  the 
description  of  the  defect  provided  by 
the  on-site  personnel. 

FRA  is  also  adding  a  provision  to  the 
requirements  dealing  with  the 
movement  of  equipment  with  other  than 
power  brake  defects  to  address  the 
inspection  of  roller  bearings  on  a  car 
whose  truck  is  involved  in  a  derailment. 
The  added  requirement  prohibits  a 
railroad  from  continuing  in  service  a 
piece  of  passenger  equipment  that  has  a 
roller  bearing  whose  truck  was  involved 
in  a  derailment  unless  the  bearing  is 
inspected  and  tested  in  accordance  with 
the  stated  provisions.  The  added 
provision  is  identical  to  the  requirement 
currently  conteiined  in  49  CFR 
§  215.115(b).  Although  the  existing 
provision  is  applicable  to  £reight  cars, 
virtually  every  passenger  train  operation 
follows  the  provisions  contained  in  that 
section  prior  to  returning  a  piece  of 
equipment  to  service  after  it  was 
involved  in  a  derailment  and,  thus, 
should  not  result  in  any  added  burden 
to  the  industry.  FRA  believes  that  the 
practice  is  critical  to  ensiuing  the 
proper  operation  of  the  roller  bearing 
after  a  derailment  occuirs  and  should  be 
incorporated  into  this  final  rule. 

FRA  also  intends  to  make  clear  that 
the  movement  of  equipment  with  a 
defective  safety  appliance  will  continue 
to  be  governed  by  die  statutory 
provisions  contained  at  49  U.S.C.  20303. 
As  noted  previously  this  provision 
permits  the  movement  of  defective 
equipment  to  the  nearest  location  where 
the  necessary  repairs  can  be  made.  The 
determination  of  what  constitutes  the 
nearest  location  where  the  necessary 
repairs  can  be  effectuated  in  a  safety 
appliance  context  is  identical  to  the 
analysis  required  when  dealing  with  a 
power  brake  defect.  In  making  these 
determinations  both  the  railroad  as  well 
as  FRA's  inspectors  must  conduct  a 
multi-factor  analysis  based  on  the  facts 
of  each  case.  In  determining  whether  a 
particular  location  is  a  location  where 
necessary  repairs  can  be  made  or 
whether  a  location  is  the  nearest  repair 
location  in  a  passenger  train  con'rtxt,  the 
accessibility  of  the  location,  the  ability 
to  safely  make  the  repairs  at  that 
location,  and  the  safety  of  the 
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passei  igers  are  the  overriding  factors 
that  nust  be  considered  in  any  analysis. 
These  factors  have  a  multitude  of  sub- 
factor  i  which  must  be  considered,  such 
as:  th<  type  of  repair  required;  the  safety 
of  the  passengers  if  a  move  against  the 
currer  t  of  traffic  is  conducted;  the  safety 
of  em|  (loyees  responsible  for  conducting 
the  re  )airs;  the  safety  of  employees 
respoi  isible  for  getting  the  equipment  to 
or  froii  a  particular  location;  the 
switch  ing  operations  necessary  to 
effecti  ate  the  move;  the  railroad's  recent 
histor '  and  current  practice  of  making 
repair :  (brake  and  non-brake)  at  a 
partici  liar  location;  relevant  weather 
condit  ions;  potential  overcrowding  of 
passer  ger  platforms;  and  the 
overcr  jwding  of  trailing  trains. 
Therel  ore,  in  many  circiunstances  trains 
will  b(  permitted  to  continue  to  the  next 
forward  location  where  the  necessary 
repairs  can  be  performed  as  such 
mover  lent  is  necessary  to  ensure  the 
safety  jf  the  traveling  public  by 
protec  ing  them  from  the  hazards 
incide  it  to  performing  movements 
agains  the  current  of  traffic. 

Vm.  FRA's  Passenger  Train  Safety 
Initiatives 

This  final  rule  is  part  of  several 
related  and  complementary  efforts  by 
FRA  to  improve  the  safety  of  rail 
passen  ;er  service.  FRA  has  issued 
regulat  ions  governing  emergency 
prepari  sdness  and  emergency  response 
procedures  for  rail  passenger  service  in 
a  sepai  ate  rulemaking  proceeding, 
designated  as  FRA  No.  PTEP-1.  See  63 
FR  24630.  May  4.  1998.  FRA  formed  a 
separal  b  working  group  (the  Passenger 
Train  E  mergency  Preparedness  Working 
Group)  to  assist  FRA  in  the 
develo]  )ment  of  such  regulations.  This 
related  proceeding  has  addressed  some 
of  the  i  ;sues  FRA  originally  identified 
in  the  v  lNPRM  on  passenger  equipment 
safety,  'ersons  wishing  to  receive  more 
informi  tion  regarding  this  other 
rulema  dng  should  contact  Mr.  Edward 
R.  Engl  sh.  Director,  Office  of  Safety 
Assurai  ice  and  Compliance,  FRA,  1120 
Vermont  Avenue,  Mail  Stop  25, 
Washirgton,  D.C.  20590  (telephone 
number:  202^93-6300),  or  David  H. 
Kasmir  off,  Esq.,  Trial  Attorney,  Office 
of  Chie  Counsel,  FRA,  1120  Vermont 
Avenue,  Mail  Stop  10,  Washington,  D.C. 
20590  (  elephone:  202^93-6043). 

Furtli  er,  in  response  to  the  separate 
collisio  IS  involving  New  Jersey  Transit 
and  MJ  RC  trains  in  early  1996,  FRA 
issued  1  Imergency  Order  No.  20  (Notice 
No.  1)  en  February  20,  1996,  requiring 
prompt  action  to  immediately  enhance 
passenj  er  train  operating  rules  and 
emerge)  icy  egress  and  to  develop  an 
interim  system  safety  plan  addressing 


the  safety  of  operations  that  permit 
passengers  to  occupy  the  leading  car  in 
a  train.  61  FR  6876,  Feb.  22,  1996.  Both 
the  New  Jersey  Transit  and  MARC  train 
collisions  involved  operations  where  a 
cab  Ccir  occupied  the  lead  position  in  a 
passenger  train.  The  Emergency  Order 
explained  that  in  collisions  involving 
the  front  of  a  passenger  train,  operating 
with  a  cab  car  in  the  forward  position 
or  a  multiple  unit  (MU)  locomotive,  i.e., 
a  self-propelled  locomotive  with 
passenger  seating,  presents  an  increased 
risk  of  severe  personal  injury  or  death 
as  compared  with  locomotive-hauled 
service  when  the  locomotive  occupies 
the  lead  position  in  the  train  and 
thereby  acts  as  a  buffer  for  the  trailing 
passenger  cars.  This  risk  is  of  particular 
concern  where  operations  are  conducted 
at  relatively  higher  speeds,  where  there 
is  a  mix  of  various  types  of  trains,  and 
where  there  are  numerous  highway-rail 
crossings  over  which  large  motor 
vehicles  are  operated.  Accordingly,  the 
Emergency  Order  required  in  particular 
that  "railroads  operating  scheduled 
intercity  or  commuter  rail  service  *   *   * 
conduct  an  analysis  of  their  operations 
and  file  with  FRA  an  interim  safety  plan 
indicating  the  manner  in  which  risk  of 
a  collision  involving  a  cab  car  is 
addressed."  61  FR  6879. 

The  Emergency  Order  also  noted  that 
there  is  a  need  to  ensure  that  emergency 
exits  are  clearly  marked  and  in  operable 
condition  on  all  passenger  lines, 
regardless  of  the  equipment  or  train 
control  system  used.  Although  FRA 
Safety  Glazing  Standards,  49  CFR  part 
223,  require  that  passenger  cars  have  a 
minimum  of  four  emergency  window 
exits  "designed  to  permit  rapid  and  easy 
removal  during  a  crisis  situation,"  the 
Silver  Spring  collision  raised  concerns 
that  at  least  some  of  the  occupants  of  the 
MARC  train  attempted  unsuccessfully  to 
exit  through  the  windows.  The 
Emergency  Order  requires  "that  any 
emergency  windows  that  are  not  already 
legibly  marked  as  such  on  the  inside 
and  outside  be  so  marked,  and  that  a 
representative  sample  of  all  such 
windows  be  examined  to  ensure 
operability."  61  FR  6880.  On  February 
29,  1996,  FRA  issued  Notice  No.  2  to 
Emergency  Order  No.  20  to  refine  three 
aspects  of  the  original  order,  including 
providing  more  detailed  guidance  on 
the  emergency  egress  sampling 
provision.  61  FR  8703,  Mar.  5,  1996. 

In  addition,  FRA  submitted  a  report  to 
Congress  on  locomotive 
crashworthiness  and  working 
conditions  on  September  18,  1996,  and 
subsequently  referred  the  issues  raised 
in  the  report  to  the  RSAC.  FRA 
established  RSAC  in  March  of  1996,  to 
provide  FRA  with  advice  and 


recommendations  on  railroad  safety 
matters.  See  61  FR  9740,  Mar.  11, 1996. 
RSAC  consists  of  48  individual 
representatives,  drawn  from  27 
organizations  representing  various  rail 
industry  perspectives,  and  two  associate 
nonvoting  representatives  from  the 
agencies  with  railroad  safety  regulatory 
responsibility  in  Canada  and  Mexico.  In 
September  of  1997,  FRA  convened  the 
Locomotive  Crashworthiness  Working 
Group  through  RSAC  to  make 
recommendations  as  to  the  best  way  to 
address  the  findings  of  FRA's  report  to 
Congress,  including  developing 
standards  regarding  a  broad  range  of 
crashworthiness  issues  for  both 
passenger  and  freight  locomotives.  In 
the  context  of  improving  railroad 
communications,  RSAC  established  a 
working  group  to  specifically  address 
communication  facilities  and 
procediu-es,  with  a  strong  emphasis  on 
passenger  train  emergency 
requirements.  The  final  rule  that 
resulted  from  this  effort  was  published 
on  September  4,  1998,  reflecting  the 
consensus  recommendations  of  the 
RSAC.  63  FR  47182. 

FRA  notes  that,  in  its  comments  on 
the  NPRM,  Siemens  Transportation 
Systems.  Inc.,  (Siemens)  stated  that 
much  of  the  safety  standard  changes  for 
passenger  rail  cars  could  be  scaled  back 
if  more  consideration  were  given  to  the 
technology  that  is  available  for  crash 
avoidance  safety  systems.  Siemens 
believed  the  principal  safety  focus 
should  be  on  efforts  to  avoid  collisions 
in  the  first  place,  such  as  those  at 
highway-rail  grade  crossings  and  with 
other  trains. 

FRA  recognizes  that  rail  passenger 
safety  involves  the  safety  of  the  railroad 
system  as  a  whole.  FRA  does  have 
active  rulemaking  and  research  projects 
in  a  variety  of  contexts,  including  signal 
and  train  control  systems,  and  grade 
crossing  safety.  FRA  also  has  existing 
regulations  governing  both  railroad  and 
grade  crossing  signal  system  safety,  for 
example.  (See  49  C.F.R.  parts  233-236.) 
Nevertheless,  this  final  rule  is  designed 
to  address  the  specific  statutory 
mandate  that  minimum  standards  be 
prescribed  for  the  safety  of  cars  used  to 
transport  railroad  passengers,  as  noted 
above. 

IX.  Section-by-Section  Analysis 

This  section-by-section  analysis  will 
explain  the  provisions  of  the  final  rule 
and  the  changes  made  from  the  1997 
NPRM.  Of  course,  a  number  of  the 
issues  and  provisions  involving  this  rule 
have  been  discussed  and  addressed  in 
detail  in  the  preceding  discussions. 
Accordingly,  the  preceding  discussions 
should  be  considered  in  conjimction 
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with  those  below  and  will  be  referred  to 
as  appropriate. 

Amendments  to  49  CFR  Part  216 

Part  216  authorizes  certain  FRA  and 
participating  State  inspectors  to  issue 
Special  Notices  for  Repair,  under 
specified  conditions,  for  freight  cars 
with  defects  under  part  215, 
locomotives  with  defects  under  parts 
229  or  230  or  49  U.S.C.  chapter  207,  and 
track  with  defects  under  part  213.  The 
revisions  to  part  216  contained  in  this 
final  rule  will  create  a  fourth  category  of 
Special  Notices  for  Repair:  for  passenger 
equipment  with  defects  under  part  238. 
ConsequenUy,  if  an  inspector 
determines  that  noncomplying 
passenger  equipment  is  "unsafe  for 
further  service"  and  issues  a  Special 
Notice  for  Repair,  the  railroad  will  be 
required  to  take  the  passenger 
equipment  out  of  service,  to  make 
repairs  to  bring  the  equipment  into 
compliance  with  part  238,  and  to  report 
the  repairs  to  FRA.  The  final  rule  also 
makes  conforming  changes  to  part  216 
reflecting  this  new  enforcement  tool. 

This  final  rule  also  includes  various 
technical  amendments  to  update  part 
216  to  reflect  the  following:  (1)  Internal 
organizational  changes  within  FRA;  (2) 
the  division  of  former  part  230, 
Locomotive  Inspection  Regulations,  into 
parts  229  and  230  and  the  redesignation 
of  those  portions  of  former  part  230 
related  to  non-steam  locomotives  as  part 
229,  Railroad  Locomotive  Safety 
Standards;  and  (3)  the  repeal, 
reenactment  without  substantive 
change,  and  recodification  of  the 
Federal  railroad  safety  laws  in  1994.  See 
45  FR  21092,  Mar.  31,  1980;  Pub.  L. 
103-272,  July  5,  1994. 

Amendments  to  49  CFR  Parts  223.  229, 
231,  and  232 

FRA  is  making  conforming  changes  to 
the  applicability  sections  of  FRA's 
Railroad  Locomotive  Safety  Standards, 
Railroad  Safety  Appliance  Standards, 
and  railroad  power  brakes  and  drawbars 
regulations  that  were  necessitated  by 
provisions  contained  in  this  new  part 
238.  In  this  final  rule,  FRA  has  adjusted 
the  application  of  provisions  in  parts 
229,  231,  or  232  or  has  deleted  certain 
provisions  in  those  parts  to  avoid 
duplication  of  provisions  in  part  238. 
FRA  has  not  deleted  the  passenger  train 
brake  test  and  maintenance 
requirements  from  part  232,  at  this  time, 
because  part  238  will  not  cover  certain 
operations  subject  to  part  232,  e.g., 
tourist,  historic,  scenic,  and  excursion 
railroad  operations  on  the  general 
system.  Moreover,  the  requirements 
contained  in  part  232  will  continue  to 
apply  to  passenger  operations  until  the 


requirements  contained  in  part  238 
become  effective  to  such  operations. 
FRA  is  also  making  a  technical 
amendment  to  part  223  so  as  to 
reference  the  additional  emergency 
window  exit  and  window  safety  glazing 
requirements  found  in  part  238. 

49  CFR  Part  238 

Subpart  A — General 

Section  238.1     Purpose  and  Scope 

Paragraph  (a)  states  the  purpose  of  the 
rule  to  prevent  collisions,  derailments, 
and  other  occurrences  involving 
raifroad  passenger  equipment  that  cause 
injmy  or  death  to  raifroad  employees, 
railroad  passengers,  and  the  general 
public;  and  to  mitigate  the 
consequences  of  such  occurrences  to  the 
extent  they  cannot  be  prevented. 
Paragraph  (b)  states  that  the  regulations 
in  this  part  provide  minimimi  standards 
for  the  subjects  addressed.  FRA  has 
nonetheless  specified  in  places 
throughout  the  regulatory  text  that  the 
prescribed  requirements  are  only 
minimum  standards  so  as  to  reinforce 
this  principle.  Railroads  and  other 
persons  subject  to  this  part  may  adopt 
and  enforce  more  sfringent 
requirements,  so  long  as  they  are  not 
inconsistent  with  this  part. 

Paragraph  (c)  contains  the  dates  upon 
which  raifroads  covered  by  this  part 
will  be  required  to  comply  with  the 
requirements  contained  in  this  final  rule 
related  to  the  inspection,  testing, 
maintenance,  fraining,  and  movement  of 
defective  equipment.  FRA  recognizes 
the  interrelationship  between  the  proper 
fraining  of  railroad  persormel  and  the 
implementation  of  the  inspection, 
testing,  maintenance  and  movement  of 
defective  equipment  provisions 
contained  in  the  final  rule.  FRA  realizes 
that  in  order  for  railroads  to  comply 
with  the  requirements  related  to  the 
inspection,  testing,  and  maintenance 
requirements  and  the  requirements 
regarding  the  movement  of  defective 
equipment,  the  raifroads  must  first  be 
provided  a  sufficient  amount  of  time  to 
develop  and  implement  a  proper 
fraining  program.  Based  on  information 
received  by  FRA,  it  appears  that  many 
railroads  are  in  the  initial  stages  of 
developing  fraining  programs  or 
modifying  existing  programs  to  meet  the 
requirements  of  this  final  rule  and  that 
this  process  should  be  completed  within 
a  year.  After  the  development  of  the 
fraining  programs  the  railroads  will 
need  several  months  to  a  year  to  rotate 
their  employees  through  the  programs 
in  order  not  to  disrupt  the  operation  of 
their  raifroads.  Thus,  FRA  believes  that 
26  months  is  a  sufficient  amount  of  time 
for  raifroads  to  develop  and  train  their 


employees  as  required  by  this  final  rule. 
Consequently,  FRA  will  require 
compliance  with  the  inspection,  testing, 
and  maintenance  provisions  as  well  the 
movement  of  defective  equipment 
provisions  after  that  same  26  month 
period. 

FRA  also  recognizes  that  there  are 
certain  aspects  of  the  inspection,  testing, 
and  maintenance  requirements  as  well 
as  the  movement  of  defective  equipment 
provisions  that  provide  operational 
flexibility  to  the  railroads.  Due  to  this 
flexibility,  FRA  believes  that  some 
railroads  will  desire  the  ability  to  begin 
operations  under  the  inspection,  testing, 
and  maintenance  requirements  and  the 
movement  of  defective  equipment 
provisions  as  soon  as  their  employees 
have  been  properly  frained.  Therefore, 
FRA  has  included  provisions  which 
allow  a  railroad  to  notify  FRA  in  writing 
that  it  is  willing  to  begin  compliance 
with  the  inspection,  testing,  and 
maintenance  requirements  and  the 
movement  of  defective  equipment 
provisions  some  time  earlier  than  the  26 
months  provided.  FRA  wishes  to  make 
clear  that  it  does  not  intend  for  raifroads 
to  take  advantage  of  the  flexibility 
provided  under  some  of  the  provisions 
unless  the  railroad  is  willing  to  comply 
with  all  the  requirements  contained  in 
those  provisions.  Thus,  in  order  to  begin 
operating  under  any  of  the  provisions 
contained  in  subpart  D,  except  the 
maintenance  requirements  contained  in 
§§  238.309  and  238.311,  or  to  operate 
defective  equipment  under  §§  238.15  or 
238.17,  the  raifroad  must  be  performing 
all  of  the  requirements  contained  in 
those  sections  and  that  subpart. 

As  the  maintenance  requirements 
regarding  the  periodic  performance  of 
COT&S  and  the  performance  of  single 
car  tests,  contained  in  §§  238.309  and 
238.311,  are  separable  from  the 
inspection  requfrements.  FRA  will 
permit  railroads  to  request  earlier 
application  of  those  two  sections. 
However,  in  order  to  begin  operation 
under  either  of  these  two  sections,  the 
raifroad  must  be  willing  to  operate  in 
accordance  with  all  of  the  provisions  in 
both  sections.  That  is,  the  provisions 
contained  in  §§  238.309  and  238.311 
must  be  implemented  as  a  package  and 
cannot  be  implemented  separately, 
except  for  the  requirements  related  to 
the  performance  of  COT&S  on 
locomotives.  This  paragraph  makes 
clear  that  the  requirements  related  to  the 
performance  of  COT&S  on  MU 
locomotives  and  conventional 
locomotives  will  become  effective 
September  9,  1999.  As  discussed  in 
more  detail  in  the  section-by-section 
analysis  of  §  238.309.  FRA  believes  that 
the  extensions  of  COT&S  contained  in 
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parag  raphs  (b)  and  (c)  of  §  238.309  are 
pp(  irted  either  by  the  tests  conducted 
Mf  tro-North  or  are  a  practice  that  has 
pproved  by  waiver  for  several 
Furthermore,  there  is  no 
ponding  single  car  testing 
equi*ement  applicable  to  MU  and 
conventional  locomotives. 

point  of  clarification,  FRA  makes 
hat  a  railroad  will  be  subject  to 
iance  under  the  existing 
inspection,  testing,  and  maintenance 
provi!  ions  contained  in  part  232  of  this 
!r  until  the  railroad  is  required  to 
under  the  inspection  and  testing 
provisions  of  this  part  (i.e.,  26  months) 
the  railroad  voluntarily  commits 
opiate  under  the  provisions  of  this 


or 
to 
part. 

Section  238.3     Application 

As  <  general  matter,  in  paragraphs 
(a)(1)  md  {a)(2),  the  rule  applies  to  all 
railros  ds  that  operate  intercity 
passei  iger  train  service  on  the  general 
railros  d  system  of  transportation  or 
provic  e  commuter  or  other  short-haul 
passei  iger  train  service  in  a  metropolitan 
or  suburban  area;  that  is,  the  rule 
applie  s  to  commuter  or  other  short-haul 
servici  (  described  in  paragraph  (a)(2) 
regardless  of  whether  that  service  is 
conn©  rted  to  the  general  railroad 
systen  i.  A  public  authority  that 
indirei  :tly  provides  passenger  train 
servic(  i  by  contracting  out  the  actual 
operat  on  to  another  railroad  or 
indep<  ndent  contractor  would  be 
regula  ed  by  FRA  as  a  railroad  under  the 
provis  ons  of  this  rule.  In  order  to  avoid 
confusion,  FRA  has  omitted  proposed 
paragr  iph  (a)(3)  regarding  the  rule's 
applie  ibility  to  rapid  transit  operations 
as  thes  e  types  of  operations,  which  are 
merelj  a  subset  of  "commuter  or  other 
short-haul  rail  passenger  train  service," 
are  sumciently  covered  under 
para^phs  (a)(1)  and  (aM2)  in  the  final 
rule.  Ppragraph  (b)  makes  explicit  the 
liabilitKf  imposed  by  statute,  49  U.S.C. 
20303  Jon  a  railroad  that  owns  track 
over  which  another  railroad  hauls  or 
uses  equipment  with  a  power  brake  or 
safety  ippliance  defect.  Under 
paragri  iph  (b),  a  railroad  that  permits 
operat;  ons  over  its  trackage  by 
passenjger  equipment  subject  to  this  part 
that  ddes  not  comply  with  a  power 
brake  j  irovision  of  this  part  or  a  safety 
appUaj  ice  provision  of  this  part  is 
subject  to  the  power  brake  and  safety 
appliance  provisions  of  this  part  with 
respecl  to  such  operations  that  it 
permit!. 

This  section  contains  no  explicit 
reference  to  private  cars.  Rather  than 
addres  iing  the  scope  of  applicability  of 
part  238  to  private  cars  in  this  section, 
FRA  hi  is  indicated  in  the  particular 


substantive  sections  of  the  rule  whether 
private  cars  are  covered,  according  to 
the  terms  of  those  sections.  FRA  has 
applied  certain  requirements  of  the  rule 
to  private  cars  that  operate  on  railroads 
subject  to  this  part.  FRA  has  taken  into 
account  the  burden  imposed  by 
requiring  private  car  owners  and 
operators  to  conform  to  the 
requirements  of  this  part.  Further,  FRA 
recognizes  that  private  cars  are  often 
hauled  by  railroads  such  as  Amtrak  and 
commuter  railroads  which  often  impose 
their  own  safety  requirements  on  the 
operation  of  the  private  cars. 
Accordingly.  FRA  has  limited  the 
application  of  the  rule  only  to  those 
requirements  necessary  to  ensure  the 
safe  operation  of  the  passenger  train  that 
is  hauling  the  private  car.  For  instance, 
private  cars  are  subject  to  brake 
inspection,  testing,  and  maintenance 
requirements. 

The  rule  is  structured  to  apply  to 
intercity,  commuter  and  other  short- 
haul  service,  but  not  to  tourist,  scenic, 
historic,  and  excursion  operations.  The 
term  "tourist,  scenic,  historic,  or 
excursion  operations"  is  defined  in 
§  238.5  to  mean  "railroad  operations 
that  carry  passengers,  often  using 
antiquated  equipment,  with  the 
conveyance  of  the  passengers  to  a 
particular  destination  not  being  the 
principal  purpose."  The  term  refers  to 
the  particular  physical  operation,  not  to 
the  nature  of  the  railroad  company  as  a 
whole  that  conducts  the  operation.  As  a 
result,  part  238  exempts  not  only  a 
recreational  train  ride  by  a  tourist 
railroad  company  that  employs  five 
people  but  also  a  recreational  train  ride 
by  the  Union  Pacific  Railroad  Company, 
a  Class  I  freight  railroad.  FRA  has  not 
yet  had  the  opportimity  to  fully  consult 
with  tourist  and  historic  railroad 
operators  and  their  associations  to 
determine  the  appropriate  applicabihty 
of  the  provisions  contained  in  this  final 
rule  to  such  railroad  operations.  The 
Federal  Railroad  Safety  Authorization 
Act  of  1994  directs  FRA  to  examine  the 
unique  circumstances  of  tourist 
railroads  when  establishing  safety 
regulations.  The  Act.  which  amended  49 
U.S.C.  20103.  states  that: 

In  prescribing  regulations  that  pertain  to 
railroad  safety  that  affect  tourist,  historic, 
scenic,  or  excursion  railroad  carriers,  the 
Secretary  of  Transportation  shall  take  into 
consideration  any  financial,  operational,  or 
other  factors  that  may  be  unique  to  such 
railroad  carriers.  The  Secretary  shall  submit 
a  report  to  Congress  not  later  than  September 
30, 1995,  on  actions  taken  under  this 
subsection. 

Pub.  L.  103-440.  §217.  108  Stat.  4619, 
4624.  November  2,  1994.  In  its  1996 
report  to  Congress  entitled  "Regulatory 


Actions  Affecting  Tourist  Railroads," 
FRA  responded  to  the  direction  in  the 
statutory  provision  and  also  provided 
additional  information  related  to  tourist 
railroad  safety  for  consideration  of  the 
Congress. 

Section  215  of  the  1994  Act 
specifically  permits  FRA  to  exempt 
equipment  used  by  tourist,  historic, 
scenic,  and  excursion  railroads  to 
transport  passengers  from  the  initial 
regulations  required  to  be  prescribed  by 
November  2,  1997.  49  U.S.C. 
20133(b)(1).  FRA  is  addressing  the 
passenger  equipment  safety  concerns  for 
these  unique  types  of  operations 
through  the  Tourist  and  Historic 
Railroads  Working  Group  formed  under 
RSAC.  Any  requirements  applicable  to 
these  operations  will  be  part  of  a 
separate  rulemaking  proceeding. 

FRA  notes  that  the  Syracuse, 
Binghamton  and  New  York  Railroad 
Corporation  (SBNY)  commented  on  the 
application  of  the  rule  to  its  passenger 
shuttle  and  excursion  service  on 
approximately  ten  miles  of  trackage 
shared  with  rail  freight  traffic  in  the  city 
of  Syracuse  and  county  of  Onondaga. 
New  York.  SBNY  commented  that, 
cdthough  it  understands  its  excursion 
service  would  be  exempt  ft'om  the  rule, 
its  shuttle  operations  appear  to  fall 
directly  within  the  proposed  regulation. 
SBNY  believed  that  applying  the 
proposed  regulations  to  its  shuttle 
service  would  impose  a  significant  and 
unbearable  burden  with  little  if  any 
improvement  in  safety.  SBNY  asked  that 
the  rule  expressly  except  ft'om  its 
application  passenger  train  operations 
on  track  that  is  limited  to  operating 
speeds  of  30  mph  or  less. 

FRA  believes  the  SBNY  is  properly 
characterized  as  a  commuter  or  other 
short-haul  railroad  subject  to  this  part. 
FRA  has  not  adopted  SNBY's 
recommendation  to  change  the 
application  of  the  final  rule  so  as  to 
except  passenger  train  operations  on 
track  that  is  limited  to  operating  speeds 
of  30  mph  or  less.  First  of  all.  any  such 
operation  must  already  comply  with 
existing  regulations  eiffecting  railroad 
passenger  equipment  safety,  such  as  the 
locomotive  safety  standards  (49  C.F.R. 
part  229),  and  standards  on  railroad 
power  brakes  and  drawbars  (49  C.F.R. 
part  231).  Second,  many  provisions  of 
the  final  rule  itself  cannot  logically  be 
distinguished  in  any  manner  on  the 
basis  of  operating  speed.  For  instance, 
materials  in  locomotives  and  passenger 
cars  should  be  required  to  comply  with 
the  testing  standards  for  flammability 
and  smoke  emissions  characteristics  to 
protect  against  sources  of  ignition — no 
matter  the  operating  speed  of  the 
equipment.  Finally,  FRA  notes  that 
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SBNY  operates  conventional  diesel 
multiple-imit  passenger  equipment  built 
to  AAR  standards.  Accordingly,  the 
railroad  should  not  experience  burdens 
related  to  structural  standards.  If  there 
are  unique  factors  present  with  regard  to 
SBNY's  equipment,  the  waiver  process 
may  provide  a  way  of  accommodating 
those  differences. 

The  requirements  of  this  rule  do  not 
apply  to  circus  trains.  In  its  comments 
on  the  NPRM,  Feld  Entertainment,  Inc., 
(Feld),  parent  company  of  Ringling  Bros, 
and  Bamum  &  Bailey  circus  {RingUng 
Bros.),  supported  the  rule's 
consideration  of  the  special 
circumstances  of  certain  classes  of  rail 
carriers,  such  as  private  passenger  cars 
and  circus  trains.  Feld  stated  on  behalf 
of  Ringling  Bros,  that  it  suspended  the 
use  of  rim-stamped  straight-plate  wheels 
on  its  tread-braked  passenger  cars 
following  the  1994  derailment  of  a 
circus  train  in  Lakeland,  Florida.  See  62 
FR  49743.  Feld  also  stated  that  Ringling 
Bros,  takes  seriously  its  commitment  to 
the  safety  of  its  employees  and  animals. 
FRA  anticipates  deferring  further 
consideration  of  applying  any  of  the 
requirements  in  this  final  rule  to  circus 
trains  to  the  Tourist  and  Historic 
Railroads  Working  Group. 

Section  238.5    Definitions 

This  section  contains  a  set  of 
definitions  to  introduce  the  regulations. 
FRA  intends  these  definitions  to  clarify 
the  meaning  of  important  terms  as  they 
are  used  in  the  text  of  the  rule.  Several 
of  the  definitions  involve  new  or 
fundamental  concepts  which  require 
further  discussion. 

"Brake  indicator"  means  a  device, 
actuated  by  brake  cylinder  pressure, 
which  indicates  whether  brakes  are 
applied  or  released  on  a  car.  The  use  of 
brake  indicators  in  the  performance  of 
brake  tests  is  a  controversial  subject. 
Rail  labor  organizations  correctly 
maintain  that  brake  indicators  are  not 
fully  reliable  indicators  of  brake 
application  and  release  on  each  car  in 
the  train.  Further,  railroads  correctly 
maintain  that  reliance  on  brake 
indicators  is  necessary  because 
inspectors  cannot  always  safely  observe 
brake  application  and  release.  FRA 
believes  that  brake  indicators  serve  an 
important  role  in  the  performance  of 
brake  tests.  FRA  has  specified  three 
different  types  of  brake  tests — Class  I, 
Class  LA,  and  Class  II  (described 
below) — that  must  be  performed  on 
passenger  equipment.  Railroads  should 
perform  Class  I  brake  tests  so  that  the 
inspector  is  able  to  actually  observe 
brake  application  and  release.  However, 
FRA  believes  that  during  the 
performance  of  a  Class  LA  brake  test. 


railroads  may  rely  on  brake  indicators  if 
they  determine  that  the  inspector  cannot 
safely  make  a  direct  observation  of  the 
brake  application  or  release. 

"Primary  brake"  and  "secondary 
brake"  are  complementary  definitions. 
"Primary  brake"  refers  to  "those 
components  of  the  train  brake  system 
necessary  to  stop  the  train  within  the 
signal  spacing  distance  without  thermal 
damage  to  fi-iction  braking  surfaces," 
while  "secondary  brake"  refers  to 
"those  components  of  the  train  brake 
system  which  develop  supplemental 
brake  retarding  force  that  is  not  needed 
to  stop  the  train  within  signal  spacing 
distances  or  to  prevent  thermal  damage 
to  wheels."  FRA  provides  these 
definitions  to  help  draw  the  line 
between  safety  and  economics  of  brake 
systems.  Railroads  have  long  held  that 
the  dynamic  portion  of  a  blended  brake 
is  not  a  safety  system.  Under  the 
provisions  in  this  final  rule,  railroads 
must  demonstrate  through  testing  and 
analysis  that  the  dynamic  brake  fits  the 
definition  of  a  secondary  brake. 
Defective  primary  braking  systems  are  a 
serious  safety  problem  that  railroads 
must  address  immediately.  Defective 
secondary  braking  systems,  as  defined 
in  §  238.5,  are  not  a  serious  safety 
concern,  because,  by  definition,  their 
failure  does  not  result  in  unacceptable 
thermal  inputs  into  friction  brake 
components.  Accordingly,  FRA  intends 
to  allow  railroads  more  flexibility  in 
dealing  with  defective  secondary 
braking  systems. 

Three  brake  tests  are  fundamental  to 
this  final  rule.  A  "Class  I  brake  test" 
means  a  complete  passenger  train  brake 
system  test  as  further  specified  in 
§  238.313.  The  Class  I  test  is  the  most 
complete  test.  It  must  be  performed 
once  each  calendar  day  that  a  passenger 
train  is  in  service  by  a  qualified 
maintenance  person.  The  Class  I  test  is 
intended  to  replace  the  ciurent  initial 
terminal  brake  test.  See  49  CFR 
232.12(c)-{j).  The  Class  I  test  is  much 
more  tailored  to  the  specific  designs  of 
passenger  equipment  than  the  initial 
terminal  brake  test  that  is  required  now. 

A  "Class  LA  brake  test"  means  a  test 
and  inspection  (as  further  specified  in 
§  238.315)  of  the  air  brake  system  on 
each  car  in  a  passenger  train  to  ensure 
the  air  brake  system  functions  as 
intended  in  response  to  the  command 
sent  through  the  train  line.  The  Class  LA 
test  is  a  somewhat  less  complete  test 
than  the  Class  I  test  and  is  intended  to 
be  very  similar  to  the  current  1 ,000-mile 
brake  test.  An  important  difference 
between  the  Class  I  and  Class  LA  tests 
is  that  the  Class  lA  test  may  be 
performed  by  qualified  persons  as  long 
as  they  have  been  properly  trained  and 


designated  by  the  railroad  to  perform 
the  inspection.  The  Class  LA  test  allows 
commuter  railroads  the  flexibility  to 
have  trains  depart  their  first  run  of  the 
day  fi-om  an  outlying  point  without 
having  to  station  qualified  maintenance 
persons  at  all  outlying  points.  If 
railroads  take  advantage  of  the 
flexibility  offered  by  the  Class  lA  test, 
they  must  follow-up  with  a  Class  I  test 
sometime  during  the  day. 

A  "Class  II  train  brake  test"  means  a 
test  (as  further  specified  in  §  238.317)  of 
brake  pipe  integrity  and  continuity  from 
controlling  locomotive  to  rear  car.  The 
Class  II  brake  test  is  a  simple  set-and- 
release  test  intended  to  replace  the 
passenger  train  intermediate  terminal 
air  brake  test.  See  49  CFR  232.13(b).  The 
Class  II  test  is  also  tailored  to  the  special 
design  of  the  passenger  equipment. 

The  concept  of  "ordered"  is  vital  to 
the  correct  application  of  this  final  rule. 
As  applied  to  the  acquisition  of 
equipment,  the  term  means  that  the 
acquiring  entity  has  given  a  notice  to 
proceed  to  manufacture  the  equipment 
that  represents  a  firm  financial 
commitment  to  compensate  the 
manufacturer  for  the  contract  price  of 
the  equipment  or  for  damages  if  the 
order  is  nullified.  Equipment  is  not 
ordered  if  future  exercise  of  a  contract 
option  is  required  to  place  the 
remanufacturing  process  in  motion. 
Many  of  the  provisions  of  this  final  rule, 
particularly  structiiral  requirements, 
will  apply  only  to  newly  constructed 
equipment.  When  FRA  applies  certain 
requirements  only  to  passenger 
equipment  ordered  on  or  after 
September  8,  2000,  or  placed  in  ser\ice 
for  the  first  time  on  or  after  September 
9,  2002,  FRA  intends  to  "grandfather" 
in  this  regard  any  equipment  that  is 
both  ordered  before  September  8,  2000, 
and  placed  in  service  for  the  first  time 
before  September  9,  2002.  FRA  believes 
this  approach  will  allow  railroads  to 
minimize,  or  avoid  altogether,  any  costs 
associated  with  changes  to  existing 
orders  and  yet  limit  the  delay  in 
realizing  the  safety  benefits  of  the 
requirements  in  this  rule. 

FRA's  definition  of  "passenger  car" 
goes  beyond  its  traditional  meaning. 
"Passenger  car"  means  rail  rolling 
equipment  intended  to  provide 
transportation  for  members  of  the 
general  public  and  includes  a  self- 
propelled  car  designed  to  carry 
passengers,  baggage,  mail,  or  express. 
This  term  includes  a  cab  car,  an  MU 
locomotive,  and  a  passenger  coach.  A 
cab  car  and  an  MU  locomotive  are  also 
a  "locomotive"  under  this  rule.  I"'  the 
context  of  articulated  equipment, 
"passenger  car"  means  that  segment  of 
the  rail  rolling  equipment  located 
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between  two  trucks.  This  term  does  not 
include  a  private  car.  "Passenger  coach" 
mean  s  rail  rolling  equipment  intended 
to  pn  vide  transportation  for  members  of 
the  gineral  public  that  is  without 
prope  lling  motors  and  without  a  control 
stand  therefore,  passenger  coaches  are  a 
subse  [  of  passenger  cars.  "Control 
stand  '  is  defined  in  The  Railroad 
Dictk  nary  of  Car  and  Locomotive  Terms 
(Simi  lons-Boardman  Publishing  Corp. 
1980)  as  "'[t]he  upright  column  upon 
whicl  the  throttle  control,  reverser 
handle,  transition  lever,  and  dynamic 
braking  control  are  mounted  within 
conve  Qient  reach  of  the  engineer  on  a 
locon  otive.  The  air  gauges  and  some 
switcl  les  are  also  included  on  the 
contrc  1  stand." 

"Passenger  equipment"  is  the  most 
inclusive  definition.  It  means  all 
powered  and  unpowered  passenger  cars, 
locom  Dtives  used  to  haul  a  passenger 
car,  ai  d  any  other  rail  rolling  equipment 
used  i  [1  a  train  with  one  or  more 
passei  iger  cars.  "Passenger  equipment" 
incluc  es  a  (1)  passenger  coach,  (2)  cab 
car.  (3  MU  locomotive,  (4)  locomotive 
not  in  ended  to  provide  transportation 
for  me  nbers  of  the  general  public  that 
is  use(  to  power  a  passenger  train,  and 
(5)  an]  non-self-propelled  vehicle  used 
in  a  tTi  lin  with  one  or  more  passenger 
cars.  1  he  term  therefore  covers  a 
baggaj  e  car,  express  car,  freight  car, 
mail  c  ir  or  a  private  car  when  used  in 
a  train  with  one  or  more  passenger  cars, 
hi  the  :ontext  of  articulated  equipment, 
"passenger  equipment"  means  that 
segmei  it  of  rail  rolling  equipment 
locatec  between  two  trucks  that  is  used 
in  a  tr<  in  with  one  or  more  passenger 
cars.  I-  owever.  this  term  does  not 
includ  }  a  freight  locomotive  when  used 
to  hau  a  passenger  train  due  to  failure 
of  a  pa  jsenger  locomotive. 

It  sh  )uld  be  noted  that  the  definition 
of  pass  Bnger  equipment  has  been 
somew  hat  modified  from  that  which 
was  pr  )posed  in  the  NPRM.  See  62  FR 
49794.  The  change  in  the  definition  is 
based  ( m  comments  from  the  AAPRCO 
and  th(  i  American  Short  Line  Railroad 
Associ  ition  (ASLRA),  and  clarifies 
FRA's  ntent  with  regard  to  private  cars. 
Under  he  final  rule,  FRA  makes  clear 
that  a  (  rivate  car  is  considered 
"passe  iger  equipment"  for  purposes  of 
this  ru  B  only  when  it  is  used  in  a  trsiin 
with  oi  e  or  more  passenger  cars. 
Consec  uently,  a  private  car  will  not  be 
consid(  red  "passenger  equipment" 
under  t  le  rule  when  the  private  car  is 
being  u  sed  alone;  or  used  in  a  train 
consist  ng  only  of  private  cars  or  freight 
cars,  or  both,  this  approach  is 
consist  !nt  with  FRA's  intent  in  drafting 
the  NPl  IM,  and  fully  incorporates  the 
AAPRC  O's  and  ASLRA's  comments. 


FHA  has  also  modified  the  definition 
of  "passenger  equipment"  so  that  the 
term  does  not  include  a  height 
locomotive  when  used  to  haul  a 
passenger  train  due  to  failure  of  a 
passenger  locomotive.  At  the  Working 
Group  meeting  in  December,  1997,  the 
AAR  had  raised  the  concern  that  the 
proposed  rule  did  not  provide  an 
exclusion  for  a  freight  locomotive  used 
to  haul  a  passenger  train  for  relief 
piu-poses.  FRA  believes  that  a  limited 
exception  is  warranted  for  a  freight 
locomotive  used  to  haul  a  passenger 
train  due  to  the  failure  of  the  passenger 
train's  own  motive  power;  FRA  does  not 
wish  for  the  passenger  train  to  be 
stranded.  FRA  has  modified  the 
definition  of  the  term  "locomotive" 
accordingly  in  this  final  rule. 
In  the  context  of  articulated 
equipment,  FRA  has  clarified  that 
"passenger  equipment"  means  that 
segment  of  rail  rolling  equipment 
located  between  two  trucks  that  is  used 
in  a  train  with  one  or  more  passenger 
cars.  In  the  NPRM,  FRA  had  used 
similar  language  in  the  definition  of 
"unit"  (see  62  FR  49796).  Since  the 
definition  of  "unit"  itself  draws  upon 
the  definition  of  "passenger 
equipment,"  FRA  has  decided  to  insert 
this  clarifying  language  here. 

The  terms  "passenger  station"  and 
"terminal"  are  crucial  to  understanding 
the  requirements  related  to  the 
inspection  of  equipment  and  the 
movement  of  defective  equipment 
contained  in  this  final  rule.  "Passenger 
station"  means  a  location  designated  in 
the  railroad's  timetable  where 
passengers  are  regularly  scheduled  to 
get  on  or  off  any  train.  Under  certain 
carefully  controlled  conditions,  the  rule 
permits  a  passenger  train  with  defective 
equipment  to  move  to  the  next  forward 
passenger  station.  This  flexibility  is 
allowed  to  prevent  raifroads  from 
discharging  passengers  in  potentially 
unsafe  locations  and  to  minimize 
schedule  impacts  where  this  can  safely 
be  done.  By  contrast,  "terminal"  means 
a  train's  starting  point  or  ending  point 
of  a  single  scheduled  trip,  where 
passengers  may  embark  or  disembark  a 
train;  normally,  a  "terminal"  is  a  point 
where  the  train  would  reverse  direction 
or  change  destinations. 

The  concepts  of  "qualified  person" 
and  "qualified  maintenance  person"  are 
vital  to  imderstanding  the  required 
inspection,  testing,  and  maintenance 
provisions  of  the  rule.  A  "qualified 
person"  is  a  person  determined  by  the 
railroad  to  have  the  knowledge  and 
skills  necessary  to  perform  one  or  more 
functions  required  under  this  part.  With 
the  proper  training,  a  train  crewmember 
could  be  a  qualified  person. 


A  "qualified  maintenance  person"  is 
a  "qualified  person"  who  as  a  part  of  the 
training,  qualification,  and  designation 
program  required  under  §  238.111  has 
received  instruction  and  training  that 
includes  "hands-on"  experience  {under 
appropriate  supervision  or 
apprenticeship)  in  one  or  more  of  the 
following  functions:  trouble-shooting, 
inspection,  testing,  maintenance  or 
repair  of  the  specific  train  brake  and 
other  components  and  systems  for 
which  the  inspector  is  assigned 
responsibility.  This  person  shall  also 
possess  a  current  understanding  of  what 
is  required  to  properly  repair  and 
maintain  the  safety-critical  brake  or 
mechanical  components  for  which  the 
person  is  assigned  responsibility. 
Further,  the  qualified  maintenance 
person  shall  be  a  person  whose  primary 
responsibility  includes  work  generally 
consistent  with  the  above-referenced 
functions  and  is  designated  to:  (1) 
conduct  Class  I  brake  tests  under  this 
part;  (2)  conduct  exterior  calendar  day 
and  periodic  mechanical  inspections  on 
MU  locomotives  or  other  passenger  cars 
and  unpowered  vehicles  under  this  part; 
or  (3)  determine  whether  equipment  not 
in  compliance  with  this  part  may  be 
moved  as  required  by  §  238.17. 

As  noted  in  detail  in  the  preceding 
general  preamble  discussion,  FRA  is 
slightly  modifying  the  terminology  and 
definition  of  these  highly  qualified 
inspectors  from  that  proposed  in  the 
1997  NPRM  in  order  to  address  the 
concerns  by  some  commenters  and  to 
clarify  the  definition  as  much  as 
possible.  In  the  1997  NPRM,  FRA 
proposed  the  term  "qualified 
mechanical  inspector"  (QMI)  to  describe 
these  highly  qualified  inspectors.  FRA 
recognizes  the  concern  raised  by  some 
commenters,  that  the  term  QMI  might 
result  in  employees  designated  as  such 
to  seek  some  sort  of  premium  pay  status. 
Although  FRA  is  not  overly  swayed  by 
this  concern,  FRA  is  changing  the  term 
in  the  manner  suggested  by  these 
commenters  to  "qualified  maintenance 
person  (QMP)."  FRA  believes  that  the 
term  used  to  describe  the  individual 
responsible  for  conducting  certain  brake 
and  mechanical  inspections  has  little 
bearing  on  the  qualifications  or 
knowledge  of  the  individual  and,  thus, 
is  not  adverse  to  accommodating  a 
change  in  the  term.  However,  but  for 
clarifying  language,  FRA  is  not  changing 
the  underlying  definition  of  what  is 
required  to  be  designated  as  a  QMP. 

The  definition  contained  in  this  final 
rule  clarifies  the  intent  of  the  NPRM  by 
specifically  stating  that  a  QMP  must  be 
properly  trained  and  have  a  primary 
responsibility  in  the  function  of  trouble- 
shooting, inspection,  testing. 
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maintenance,  or  repair  of  the  specific 
train  brake  and  other  components  and 
systems  for  which  the  inspector  is 
assigned  responsibility.  The  slightly 
modified  definition  also  clarifies  that  a 
QMP  also  possess  a  current 
understanding  of  what  is  required  to 
properly  repair  and  maintain  the  safety- 
critical  brake  or  mechanical  components 
for  which  the  person  is  assigned 
responsibility. 

The  major  concern  raised  by  APTA 
representatives  centered  on  the 
requirement  contained  in  the  definition 
of  a  QMI  that  the  person's  "primary 
responsibility"  include  work  in  the  area 
of  troubleshooting,  testing,  inspecting, 
maintenance,  or  repair  to  train  brake 
systems  and  other  components.  These 
commenters  believed  that  anyone  who 
is  properly  trained  can  perform  the 
required  inspections  regardless  of  the 
amount  of  time  actually  spent  engaged 
in  the  activity.  The  entire  concept  of 
QMP  (or  QMI)  is  premised  on  the  idea 
that  flexibility  in  the  inspection  of 
passenger  equipment,  flexibility  in  the 
movement  of  defective  equipment  and 
slight  reductions  in  periodic 
maintenance  could  be  provided  if  the 
mechanical  components  and  brake 
system  were  inspected  on  a  daily  basis 
by  highly  qualified  individuals.  Thus, 
the  requirement  that  a  highly  qualified 
person  perform  certain  brake  and 
mechanical  inspections  is  part  of  a 
package  which  includes  flexibility  in 
the  performance  of  brake  and 
mechanical  inspections,  permits  wider 
latitude  in  the  movement  of  defective 
equipment,  and  provides  reductions  in 
the  periodic  maintenance  that  is 
required  to  be  performed  on  certain 
equipment.  Therefore,  FRA  expects  the 
highly  qualified  person  to  be  an 
individual  who  can  not  only  identify  a 
particular  defective  condition  but  who 
will  have  the  knowledge  and  experience 
to  know  how  the  defective  condition 
affects  other  mechanical  components  or 
other  pEirts  of  the  brake  system  and  will 
have  an  understanding  of  what  might 
have  caused  a  particular  defective 
condition.  FRA  believes  that  in  order  for 
a  person  to  become  highly  proficient  in 
the  performance  of  a  particular  task  that 
person  must  perform  the  task  on  a 
repeated  and  consistent  basis.  As  it  is 
almost  impossible  to  develop  and 
impose  specific  experience 
requirements,  FRA  believes  that  a 
requirement  that  the  person's  primary 
responsibility  be  in  one  or  more  of  the 
specifically  identified  work  areas  and 
that  the  person  have  a  basic 
understanding  of  what  is  required  to 
properly  repair  and  maintain  safety- 
critical  brake  or  mechanical  components 


is  necessary  to  ensure  the  high  quality 
inspections  envisioned  by  the  rule.  FRA 
notes  the  frequent  contention  of  railroad 
representatives  that  mechanical  forces 
are  intimately  familiar  with  the  vehicles 
in  the  fleet  for  which  they  are 
responsible.  FRA  wishes  to  continue 
this  record  of  careful  attention  to  those 
fleets,  which  will  tend  to  help  ensure 
that  developing  problems  are  identified 
early  and  are  dealt  with  across  those 
fleets. 

FRA  disagrees  with  the  contentions 
raised  by  APTA  representatives  that  the 
definition  of  QMP  violates  the 
Administrative  Procedure  Act  and 
exceeds  FRA's  statutory  authority. 
Contrary  to  the  assertions  made  by 
APTA  representatives,  the 
administrative  record  together  with 
FRA's  independent  knowledge  of  the 
passenger  rail  industry  do  support  a 
requirement  that  only  a  QMP  conduct 
Class  I  brake  tests  and  exterior 
mechanical  inspections.  Except  for 
limited  weekend  service  operated  by 
Metra,  virtually  every  passenger  train 
operation  affected  by  this  rule  currently 
conducts  daily  brake  and  mechanical 
inspections  utilizing  employees  who, 
except  for  training  on  the  requirements 
of  this  rule,  would  meet  the  definition 
of  a  QMP.  That  is,  the  employees  who 
are  currently  responsible  for  conducting 
the  major  daily  brake  and  mechanical 
inspections  on  virtually  all  passenger 
trains  meet  the  "primary  responsibility" 
requirement  contained  in  the  definition 
of  QMP.  Therefore,  the  industry's 
current  practice  acknowledges  and 
supports  the  need  to  conduct  daily 
inspections  with  employees  whose 
primary  responsibility  is  the 
troubleshooting,  inspection,  testing, 
maintenance,  or  repair  of  train  brake 
systems  or  other  mechanical 
components.  Furthermore,  due  to  the 
flexibility  provided  in  this  rule  for 
conducting  brake  and  mechanical 
inspections  and  moving  defective 
equipment  as  well  as  the  extension  of 
certain  periodic  maintenance,  FRA 
believes  that  the  current  best  practices 
of  the  railroads  with  regard  to  brake  and 
mechanical  inspections  must  be 
maintained,  especially  as  it  relates  to 
the  quality  of  the  personnel  performing 
the  inspections. 

FRA  further  believes  that  APTA's 
contention  that  the  definition  of  QMP 
violates  the  Railway  l^bor  Act  is  due  to 
a  misiuiderstanding  of  the  definition. 
FRA  is  not  attempting  to  make  any 
determinations  over  employee  classes  or 
crafts  or  to  interpret  collective 
bargaining  agreements.  As  was  made 
clear  in  the  1997  NPRM,  the  definition 
would  allow  the  members  of  trades 
associated  with  testing  and  maintenance 


of  equipment  such  as  carmen, 
machinists,  and  electricians  to  become 
QMPs.  However,  membership  in  a  labor 
organization  or  completion  of  an 
apprenticeship  program  associated  with 
a  particular  craft  is  not  required.  FRA 
makes  clear  that  the  two  overriding 
qualifications  are  possession  of  the 
knowledge  required  to  do  the  job  and  a 
primary  work  assignment  involving  the 
troubleshooting,  inspecting,  testing, 
maintaining,  or  repairing  the 
equipment. 

FRA  is  also  clarifying  the  meaning  of 
"primary'  responsibility"  as  used  in  the 
definition  of  QMP.  As  a  rule  of  thumb 
FRA  will  consider  a  person's  "primary 
responsibility"  to  be  the  task  that  the 
person  performs  at  least  50  percent  of 
the  time.  Therefore,  a  person  who 
spends  at  least  50  percent  of  the  time 
engaged  in  the  duties  of  inspecting, 
testing,  maintenance,  troubleshooting, 
or  repair  of  train  brakes  systems  and 
other  mechanical  components  could  be 
designated  as  a  QMP,  provided  the 
person  is  properly  trained  to  perform 
the  tasks  assigned  and  possesses  a 
current  understanding  of  what  is 
required  to  properly  repair  and  maintain 
the  safety-critical  brake  or  mechanical 
components  for  which  the  person  is 
assigned  responsibility.  However,  FRA 
will  consider  the  totality  of  the 
circumstances  surrounding  an 
employee's  duties  in  determining  a 
person's  "primary  responsibility."  For 
example,  a  person  may  not  spend  50 
percent  of  his  or  her  day  engaged  in  any 
one  readily  identifiable  type  of  activity; 
in  those  situations  FRA  wall  have  to 
look  at  the  circumstances  involved  on  a 
case-by-case  basis. 

The  definition  of  QMP  largely  rules 
out  the  possibility  of  train  crew 
members  from  being  designated  as  these 
highly  qualified  inspectors  since  the 
primary  responsibility,  as  defined 
above,  of  virtually  all  ciurent  train  crew 
personnel  is  the  operation  of  trains,  and 
for  the  most  part,  train  crew  personnel 
do  not  possess  a  current  understanding 
of  what  is  required  to  properly  repair 
and  maintain  the  safety-critical  brake  or 
mechanical  components  that  are 
inspected  during  Class  I  brake  tests  or 
exterior  calendar  day  mechanical 
inspections.  However,  contrary  to  the 
contentions  raised  by  APTA  there  is 
nothing  in  the  rule  which  prevents  a 
railroad  from  utilizing  employees  who 
are  not  designated  as  QMPs  from 
conducting  brake  and  mechanical 
inspections  provided  those  inspections 
are  not  intended  to  constitute  the 
required  Class  I  brake  test  or  tlie  exterior 
calendar  day  mechanical  inspection. 
Furthermore,  the  rule  provides  that 
certain  required  brake  and  mechanical 
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inspec  tions  (Class  lA  brake  tests,  Class 
n  braks  tests,  running  brake  tests,  and 
interic  r  calendar  day  mechanical 
inspec  dons)  may  be  performed  by  a 
propetUy  "qualified  person"  and  do  not 
mandate  the  use  of  a  QMP.  FRA  believes 
that  th  jse  are  the  types  of  inspections 
which  train  ere vv  members  are  currently 
assigni  id  to  perform  and  have  been 
perfon  ning  effectively  for  years. 
Conse<  uently,  FRA  believes  that  the 
inspec  ion  requirements  and  the 
qualifi  :ation  requirements  contained  in 
this  ru  e  are  merely  a  codification  of  the 
curren  best  practices  of  the  passenger 
train  ii  dustry  and  are  necessary  to 
ensure  the  continued  safety  of  those 
operati  ons  while  providing  the  industry 
some  fl  exibility  in  the  performance  of 
certain  inspections  and  in  the 
moven  ent  of  defective  equipment  as 
well  as  providing  slight  increases  in 
period]  c  maintenance  for  some 
equipment. 

The  I  erm  "running  gear  defect"  has 
been  a<  ded  to  the  final  rule's  list  of 
definiti  ons.  A  running  gear  defect  is 
definec  as  any  defective  condition 
which  nvolves  a  truck  component,  a 
propuljiion  system  component,  a  draft 
system  component,  a  wheel  or  a  wheel 
compoi  lent.  This  term  is  important  for 
unders  anding  the  restrictions  regarding 
the  movement  of  equipment  with  other 
than  pc  wer  brake  defects.  FRA  agrees 
with  th  3  conunents  of  railroad 
represe  atatives  that  the  1997  NPRM 
may  ha  i^e  been  over-reaching  in 
requiru  ig  a  qualified  mechanical 
inspect  ar  to  make  a  determination 
regarding  the  safety  of  moving  a  piece 
of  defective  equipment  for  any  of  the 
mechai  ical  components  addressed  in 
this  regulation.  However,  FRA  also 
agrees  \  nth  the  comments  submitted  by 
labor  re  presentatives  that  railroads 
should  lot  determine  what  components 
are  coniiidered  safety -critical.  Therefore, 
FRA  has  modified  the  movement  of 
defecti\  e  equipment  provisions  in  this 
final  ru  e  to  require  a  determination 
regardii  ig  the  safety  of  moving  a  piece 
of  equijiment  by  a  qualified 
maintei  lance  person  (as  discussed 
above) '  vhenever  a  potential  running 
gear  del  ect  is  involved.  FRA  rejects  the 
language  proposed  by  APTA  that  the 
defect  he  a  potentially  "safety-critical" 
runninj  gear  defect  as  FRA  believes  that 
any  def  set  to  a  running  gear  component 
is  potentially  safety-critical.  In  order  to 
avoid  ci  infusion,  FRA  is  providing  an 
explicit  definition  of  rurming  gear 
defect,  n  the  final  rule,  FRA  is 
permitting  the  use  of  a  qualified  person 
to  determine  the  safety  and  establish 
appropi  iate  movement  restrictions  on 


continued  use  of  equipment  which 
involves  non-running  gear  defects. 

Definitions  of  the  various  types  of 
trains  covered  by  this  final  rule  are 
extremely  important  to  understand  how 
FRA  intends  for  the  rule  to  be  applied. 
The  most  general  definition  is  that  of  a 
"passenger  train."  The  definition  makes 
two  points  very  clear.  First,  the  final 
rule  does  not  apply  to  tourist  and 
excursion  railroads;  and,  second,  the 
provisions  of  the  rule  do  apply  to  non- 
passenger  carrying  units  included  in  a 
passenger  train. 

An  important  distinction  highlighted 
in  these  definitions  is  the  difference 
between  a  "long-distance  intercity 
passenger  train"  and  a  "short-distance 
intercity  passenger  train."  "Long- 
distance intercity  passenger  train" 
means  a  passenger  train  that  provides 
service  between  large  cities  more  than 
125  miles  apart  and  is  not  operated 
exclusively  in  the  National  Railroad 
Passenger  Corporation's  (Amtrak) 
Northeast  Corridor  between  Washington 
D.C.  and  Boston,  Massachusetts.  "Short- 
distance  intercity  passenger  train" 
means  a  passenger  train  that  provides 
service  exclusively  on  the  Northeast 
Corridor  or  between  cities  that  are  not 
more  than  125  miles  apart.  This 
distinction  attempts  to  recognize  the 
special  set  of  operating  conditions  on 
the  Northeast  Corridor  in  light  of  the 
need  to  treat  long-distance  trains 
differently  than  short-distance  trains. 
Additionally,  APTA  advised  FRA  that 
there  are  commuter  rail  systems  that 
operate  trains  over  100  miles  in  distance 
on  a  single  run,  and  thus  recommended 
the  use  of  the  125-mile  distance  in  these 
definitions. 

The  definition  of  the  term  "in 
service"  is  modeled  after  the  definition 
of  that  term  in  the  Railroad  Freight  Car 
Safety  Standards.  See  49  CFR  215.5(e). 
Passenger  equipment  that  is  in  service 
includes  passenger  equipment  "in 
passenger  service,"  meaning  "carrying, 
or  available  to  carry,  fare- paying 
passengers,"  as  well  as  all  other 
passenger  equipment  unless  it  falls  into 
one  of  the  following  four  categories: 

(a)  Is  being  handled  in  accordance  with 
§§238.15,  238.17.  238.305(c)(5),  or 
238.503(f).  as  applicable; 

(b)  Is  in  a  repair  shop  or  on  a  repair  track; 

(c)  Is  on  a  storage  track  and  is  not  carrying 
passengers;  or 

(d)  Has  been  delivered  in  interchange  but 
has  not  been  accepted  by  the  receiving 
railroad. 

The  term  "in  service"  is  important 
because  if  the  train  or  passenger 
equipment  is  not  in  service,  it  is  not 
subject  to  a  part  238  civil  penalty. 

FRA  has  revised  the  definition  of 
"skin"  to  reflect  more  appropriately  its 


meaning  in  the  broad  sense  as  the  outer 
covering  of  a  fuel  tank  and  a  rail  vehicle 
as  a  whole,  not  just  the  forward-facing 
end  of  a  locomotive.  Moreover,  as  noted 
below  in  the  discussion  of  §  238.209 
(Forward-facing  end  structure  of 
locomotives),  the  exclusion  from  the 
definition  of  "skin"  originally  included 
as  part  of  the  definition  itself  proposed 
in  the  NPRM  has  instead  been 
incorporated  into  the  appropriate  rule 
text  for  clarity  at  §  238.209  and 
§  238.409  (Forward  end  structures  of 
power  car  cabs). 

The  last  definition  that  warrants 
discussion  is  "vestibule."  FRA  intends 
"vestibule"  to  mean  an  area  of  a 
passenger  car  that  normally  does  not 
contain  seating  and  that  is  used  for 
passage  between  the  seating  area  and 
the  side  exit  doors.  The  definition  of 
"vestibule"  is  important  to  determine 
the  requirements  for  side  door 
emergency-release  mechanisms.  For 
instance,  a  powered  side  door  in  a 
vestibule  that  is  partitioned  from  the 
passenger  compartment  of  a  Tier  I 
passenger  car  must  have  a  manual 
override  feature  as  specified  in 
§  238.235  by  December  31,  1999. 

Section  238.7    Waivers 

This  section  sets  forth  the  procedures 
for  seeking  waivers  of  compliance  with 
the  requirements  of  this  rule.  Requests 
for  such  waivers  may  be  filed  by  any 
interested  party.  In  reviewing  such 
requests,  FRA  conducts  investigations  to 
determine  if  a  deviation  from  the 
general  criteria  can  be  made  without 
compromising  or  diminishing  rail 
safety.  This  section  has  been  modified 
from  that  proposed  in  the  1997  NPRM 
to  keep  it  consistent  with  the  general 
waiver  provisions  contained  in  other 
Federal  regulations  issued  by  FRA.  FRA 
recognizes  that  circumstances  may  arise 
when  the  operation  of  passenger 
equipment  that  does  not  meet  the 
standards  contained  in  this  rule  is 
appropriate  and  in  the  public  interest. 

Section  238.9    Responsibility  for 
Compliance 

General  compliance  requirements  are 
contained  in  this  section.  Paragraph  (a). 
Paragraphs  (a)(1)  and  (a)(2)  prohibit  a 
railroad  subject  to  part  238  from 
committing  a  series  of  specified  acts 
with  respect  to  a  train  or  a  piece  of 
passenger  equipment  while  the  train  or 
passenger  equipment  is  in  service  if  it 
has  a  condition  that  does  not  comply 
with  part  238  or  if  it  has  not  been 
inspected  and  tested  as  required  by  part 
238.  In  particular,  consistent  with  49 
U.S.C.  chapter  203,  paragraph  (a)(1) 
imposes  a  strict  liability  standard  with 
respect  to  violations  of  the  safety 
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appliance  and  power  brake  provisions 
of  part  238.  In  addition  to  the  acts 
prohibited  by  paragraph  (a)(2)  (that  is. 
the  use,  haul,  offering  in  interchange,  or 
accepting  in  interchange  of  defective  or 
not  properly  inspected  equipment), 
paragraph  (a)(1)  prohibits  a  railroad 
from  merely  permitting  the  use  or  haul 
on  its  line  of  such  equipment  if  it  does 
not  conform  with  the  safety  appliance 
and  power  brake  provisions.  See 
§  238.3(b).  By  contrast,  paragraph  (a)(2) 
imposes  a  lower  standard  of  liability  for 
using,  hauling,  delivering  in 
interchange,  or  accepting  in  interchange 
a  train  or  passenger  equipment  that  is 
defective  or  not  properly  inspected,  in 
violation  of  another  provision  of  this 
part;  a  railroad  subject  to  this  part  is 
liable  only  if  it  knew,  had  notice,  or 
should  have  known  of  the  existence  of 
either  the  defective  condition  of  the 
equipment  or  the  failure  to  inspect  and 
test.  Finally,  paragraph  (a)(3)  establishes 
a  strict  liability  standard  for 
noncompliance  with  any  other 
provision  of  this  part. 

Paragraph  (b).  In  accordance  with  the 
"use"  or  "haul"  language  previously 
contained  in  the  Safety  Appliance  Acts 
(49  U.S.C.  chapter  203)  and  with  FRA's 
general  rulemaking  authority  under  the 
Federal  railroad  safety  laws,  FRA  in 
paragraph  (b)  makes  clear  that  passenger 
equipment  will  be  considered  "in  use" 
prior  to  departure  but  after  it  receives  or 
should  have  received  the  necessary  tests 
and  inspections  required  for  movement. 
FRA  will  no  longer  wait  for  a  piece  of 
equipment  with  a  power  brake  defect  to 
be  hauled  before  issuing  a  violation,  a 
practice  frequently  criticized  by  the 
railroads.  FRA  believes  that  this 
approach  will  increase  FRA's  ability  to 
prevent  the  movement  of  defective 
equipment  that  creates  a  potential  safety 
hazard  to  both  the  public  and  raifroad 
employees.  FRA  does  not  feel  that  this 
approach  increases  the  railroads'  biu-den 
since  equipment  should  not  be  operated 
if  it  is  foimd  in  defective  condition  in 
the  pre-departiu-e  tests  and  inspections, 
unless  permitted  by  the  regulations. 

Paragraph  (c).  This  paragraph  clarifies 
FRA's  position  that  the  requirements 
contained  in  this  final  rule  are 
applicable  not  only  to  any  "raifroad" 
subject  to  this  part  but  also  to  any 
"person,"  as  defined  in  §  238.5.  diat 
performs  any  function  requfred  by  this 
final  rule.  Although  various  sections  of 
the  final  rule  address  the  duties  of  a 
raifroad,  FRA  intends  that  any  person 
who  performs  any  action  on  behalf  of  a 
raifroad  or  any  person  who  performs 
any  action  covered  by  the  final  rule  is 
required  to  perform  that  action  in  the 
same  manner  as  requfred  of  a  raifroad  or 
be  subject  to  FRA  enforcement  action. 


For  example,  private  car  owners  and 
contract  shops  that  perform  duties 
covered  by  these  regulations  would  be 
required  to  perform  those  duties  in  the 
same  manner  as  required  of  a  raifroad. 

Section  238.11    Civil  Penalties 

This  section  identifies  the  civil 
penalties  that  FRA  may  impose  upon 
any  person,  including  a  raifroad  or  em 
independent  contractor  providing  goods 
or  services  to  a  raifroad,  that  violates 
any  requfrement  of  this  part.  These 
penalties  are  authorized  by  49  U.S.C. 
21301,  21302,  and  21304.  The  penalty 
provision  parallels  penalty  provisions 
included  in  numerous  other  safety 
regulations  issued  by  FRA.  Essentially, 
any  person  who  violates  any 
requfrement  of  this  part  or  causes  the 
violation  of  any  such  requirement  will 
be  subject  to  a  civil  penalty  of  at  least 
$500  and  not  more  than  $11,000  per 
violation.  Civil  penalties  may  be 
assessed  against  individuals  only  for 
vidllful  violations,  and  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  creates  an  imminent 
hazard  of  death  or  injury  to  persons,  or 
causes  death  or  injury,  a  penalty  not  to 
exceed  $22,000  per  violation  may  be 
assessed.  In  addition,  each  day  a 
violation  continues  will  constitute  a 
separate  offense.  Fiulhermore,  a  person 
may  be  subject  to  criminal  penalties 
under  49  U.S.C.  21311  for  knowingly 
and  willfully  falsifjdng  reports  requfred 
by  these  regulations.  FRA  believes  that 
the  inclusion  of  penalty  provisions  for 
failiue  to  comply  with  the  regulations  is 
important  in  ensuring  that  compliance 
is  achieved.  The  final  rule  includes  a 
schedule  of  civil  penalties  as  appendix 
A  to  this  part.  Because  the  penalty 
schedule  is  a  statement  of  policy,  notice 
and  comment  was  not  required  prior  to 
its  issuance.  See  5  U.S.C.  553(b)(3)(A). 

It  should  be  noted  that  this  section 
has  been  modified  slightly  from  that 
proposed  in  the  1997  NPRM.  The 
modifications  were  made  to  address  the 
statutory  requirements  contained  in  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990.  Pub.  L.  101- 
410  Stat.  890,  28  U.S.C.  2461  note,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996.  Pub.  L.  104- 
134,  April  26,  1996.  which  requfred 
agencies  to  adjust  for  inflation  the 
maximum  civil  monetary  penalties 
within  the  agencies'  jurisdiction. 
Consequently,  the  resulting  $11,000  and 
$22,000  maximum  penalties  were 
determined  by  applying  the  criteria  set 
forth  in  sections  4  and  5  of  the  statute 
to  the  maximum  penalties  otherwise 
provided  for  in  the  Federal  railroad 
safety  laws. 


Section  238.13     Preemptive  Effect 

Section  238.13  informs  the  public  as 
to  FRA's  views  regarding  what  will  be 
the  preemptive  effect  of  the  final  rule. 
While  the  presence  or  absence  of  such 
a  section  does  not  in  itself  affect  the 
preemptive  effect  of  a  final  rule,  it 
informs  the  public  about  the  statutory 
provision  which  governs  the  preemptive 
effect  of  the  rule.  Section  20106  of  title 
49  of  the  United  States  Code  provides 
that  all  regulations  prescribed  by  the 
Secretary  relating  to  raifroad  safety 
preempt  any  State  law,  regulation,  or 
order  covering  the  same  subject  matter, 
except  a  provision  necessary  to 
eliminate  or  reduce  an  essentially  local 
safety  hazard  that  is  not  incompatible 
with  a  Federal  law,  reg\ilation.  or  order 
and  that  does  not  uiu«asonably  burden 
interstate  commerce.  With  the  exception 
of  a  provision  directed  at  an  essentially 
local  safety  hazard.  49  U.S.C.  20106  will 
preempt  any  State  regulatory  agency 
rule  covering  the  same  subject  matter  as 
the  regulations  in  this  final  rule. 

Section  238.15    Movement  of  Passenger 
Equipment  With  Defective  Power  Brakes 

This  section  contains  the 
requirements  for  movement  of  passenger 
equipment  with  a  power  brake  defect 
without  civil  penalty  liability  under  this 
part.  (Raifroads  remain  liable,  however, 
"in  a  proceeding  to  recover  damages  for 
death  or  injury  of  a  raifroad  employee 
arising  from  the  movement  of  the 
defective  equipment.  See  49  U.S.C. 
20303(c).)  A  "power  brake  defect."  as 
defined  in  paragraph  (a),  "is  a  condition 
of  a  power  brake  component,  or  other 
primary  brake  component,  that  does  not 
conform  with  this"  rule.  The  term  does 
not  include  a  failure  to  properly  inspect 
such  a  component. 

Labor  representatives  objected  to 
FRA's  determination  that  the  term 
"power  brake  defect"  does  not  include 
a  failiu-e  to  inspect  such  a  component. 
These  commenters  claim  that  FRA's 
exclusion  of  the  failure  to  properly 
inspect  a  brake  component  eliminates 
an  important  means  of  enforcement 
necessary  to  ensure  that  proper  power 
brake  inspections  are  performed.  It  is 
claimed  that  by  excluding  the  failure  to 
inspect  from  being  a  power  brake  defect. 
FRA  has  eliminated  any  incentive  for 
railroads  to  ensure  that  trains  have 
operative  brakes  because  there  will  be 
little  financieil  repercussion  to 
continuing  to  use  improperly  inspected 
equipment. 

FRA  believes  that  the  concern  raised 
by  certain  labor  representatives 
regarding  FRA's  definition  of  "power 
brake  defect"  imder  this  section  is  due 
to  a  lack  of  imderstanding  of  the  rule  as 
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well  a!  a  misimderstanding  of  the 
existir  g  regulations.  Under  the  current 
power  brake  regulations  the  unit  of 
violati  an  for  failure  to  inspect  is  the 
train  not  individual  cars,  although  FRA 
can  tal  e  a  separate  violation  for  each  car 
contaii  ling  a  defective  condition  upon 
depart  ire  after  the  train  received  or 
should  have  received  an  initial  terminal 
inspec  ion  or  for  each  car  not  identified 
as  defe  ctive  after  the  performance  of  an 
interm  jdiate  inspection.  Moreover,  the 
failure  to  inspect  a  piece  of  equipment 
cannot  be  cured  through  any  of  the 
provisi  ons  contained  in  this  final  rule 
regardi  ng  the  movement  of  defective 
equipn  lent.  Thus,  if  a  railroad  fails  to 
inspec  a  piece  of  equipment  as 
required,  the  railroad  caimot  avoid  civil 
penalt]  liability  by  moving  the 
equipment  in  accordance  with  the 
moveir  ent  for  repair  provisions. 
Furtheimore,  the  final  rule  contains 
specific  civil  penalties  for  a  railroad's 
failure  to  perform  inspections  as 
required.  Therefore,  railroads  will  also 
continue  to  be  subject  to  potential  civil 
penalt)  for  any  car  found  in  defective 
conditi  an  after  it  has  performed  or 
should  have  performed  a  Class  I  or  Class 
lA  brake  test,  and  for  any  car  not 
properly  moved  or  identified  as 
defective  at  other  times. 

The  final  rule  also  retains  the 
provisi  )n  stating  that  passenger 
equipn  ent  will  be  considered  "in  use" 
prior  tc  departure  but  after  it  has 
receive  1  or  should  have  received  an 
inspect  ion  required  by  this  part.  See 
§  232.9  Thus,  FRA  inspectors  will  no 
longer '.  lave  to  wait  imtil  a  piece  of 
equipment  departs  a  location  before 
issuing  a  civil  penalty,  a  practice 
contini  ally  criticized  by  both  labor  and 
railroac  representatives.  In  addition, 
this  fin  il  rule  provides  FRA  inspectors 
the  abil  ity  to  issue  Special  Notices  for 
Repair,  which  enable  an  FRA  inspector 
to  remc  ve  an  unsafe  piece  of  equipment 
from  se  rvice  until  appropriate  action  is 
taken  b  ,■  the  railroad.  See  Amendments 
to  49  C;  H  part  216.  This  enforcement 
tool  is  I  ot  currently  available  to  FRA 
inspectors  in  the  area  of  power  brakes 
and  mechanical  components  on 
passenj  er  equipment  and  could  be  used 
in  circu  mstances  where  passenger 
equipm  ^nt  is  not  inspected  prior  to 
being  p  aced  in  service.  Consequently, 
the  fina  rule  not  only  retains  all  of  the 
enforce  nent  tools  available  to  FRA 
under  t  le  current  regulations  but 
include  s  other  methods  for  ensuring 
compliince  by  the  railroads  and 
provide  s  both  a  financial  and 
operatic  mal  incentive  for  railroads  to 
proper!  r  inspect  passenger  equipment. 

Parag-aph  (b)(1).  This  paragraph 
address  js  the  movement  for  repair  of 


equipment  with  a  power  brake  defect 
found  during  a  Class  I  or  lA  brake  test 
or,  for  Tier  II  equipment,  the  equivalent 
of  a  Class  I  or  lA  brake  test.  This 
paragraph  allows  railroads  the 
flexibility  to  move  passenger  equipment 
with  a  power  brake  defect  found  during 
such  a  test  if  the  following  three 
conditions  are  satisfied:  (1)  If  the  train 
is  moved  for  purposes  of  effecting  repair 
of  the  defect,  without  passengers;  (2)  the 
applicable  operating  restrictions  set 
forth  in  paragraph  (d)  are  complied 
with;  and  (3)  the  information 
concerning  the  defect  is  recorded  on  a 
tag  affixed  to  the  equipment  or  in  an 
automated  defect  tracking  system  as 
specified  in  paragraph  (c)(2). 

Paragraph  (b)(2).  This  paragraph 
permits  railroads  to  move,  for  purposes 
of  scrapping  or  sale,  passenger 
equipment  with  a  power  brake  defect 
found  during  a  Class  I  or  LA  brake  test 
(or  the  Tier  II  equivalent)  if  each  of  the 
following  conditions  is  satisfied:  if  the 
movement  is  without  passengers,  if  the 
speed  of  the  movement  is  15  mph  or 
less,  and  if  the  railroad's  air  brake  or 
power  brake  instructions  are  followed 
when  making  the  movement.  This 
provision  allows  railroads  to  move 
surplus  equipment  without  having  to 
request  permission  for  one-time  moves 
from  FRA,  as  is  currently  required.  FRA 
has  not  had  any  serious  safety  concerns 
with  the  methods  currently  used  by 
railroads  to  move  this  equipment  and 
does  not  believe  its  limited  resoiu-ces 
should  be  tied  up  in  approving  these 
types  of  moves. 

Paragraph  (c),  generally.  This 
paragraph  addresses  the  use  of 
passenger  equipment  with  a  power 
brake  defect  that  develops  en  route  from 
a  location  where  a  Class  I  or  lA  brake 
test  (or  the  Tier  II  equivalent)  was 
performed  on  the  equipment.  The  two 
basic  requirements  are  that,  at  the 
location  where  the  railroad  first  finds 
the  defect,  specified  information  (such 
as  the  nature  of  the  defect  and  the 
destination  where  the  defect  will  be 
repaired)  must  be  placed  on  tags 
attached  to  the  equipment  or  in  a 
computer  tracking  system  and  that  the 
railroad  must  observe  the  applicable 
operating  restrictions  in  paragraph  (d). 
A  third  requirement,  found  in  paragraph 
(c)(4),  is  a  special  conditional 
requirement,  applying  only  if  the  defect 
causes  any  brakes  to  be  cut  out  or 
renders  the  brakes  inoperative.  This 
provision  was  slightly  modified  from 
what  was  proposed  in  order  to  prevent 
a  raifroad  from  avoiding  the 
requirements  contained  in  this 
subsection  by  simply  not  cutting-out  an 
inoperative  brake.  Consequently,  the 
language  was  modified  so  that  the 


provision  includes  situations  where  a 
defect  renders  the  brakes  inoperative, 
not  just  situations  where  brakes  are  cut- 
out. 

Paragraph  (c)(2)  requires  that 
equipment  being  hauled  for  repairs  be 
adequately  identified.  Currently,  there  is 
no  requirement  that  equipment  with 
defective  power  brakes  be  tagged  or 
otherwise  identified,  although  most 
railroads  voluntarily  engage  in  such 
activity.  Furthermore,  the  ciurent 
regulations  regarding  freight  cars  and 
locomotives  contain  tagging 
requirements  for  the  movement  of 
equipment  not  in  compliance  with  those 
parts.  See  49  CFR  215.9  and  229.9. 
Consequently,  FRA  is  requiring  the 
identification  of  equipment  with 
defective  power  brakes  through  either 
the  traditional  tags  which  are  placed  in 
established  locations  on  the  equipment 
or  by  an  automated  tracking  system 
developed  by  the  raifroad.  Certain 
information  must  be  contained 
whichever  method  is  used  by  a  railroad. 
FRA  believes  that  the  tagging  or 
automated  tracking  requirements  add 
reliability,  accountability,  and 
enforceability  for  the  timely  and  proper 
repair  of  equipment  with  defective 
power  brakes. 

FRA  is  retaining  the  requirement  that 
equipment  found  with  conditions  not  in 
compliance  with  this  part  must  be 
appropriately  tagged  or  recorded  in  an 
automated  tracking  system.  Although 
FRA  is  sensitive  to  the  concerns  raised 
by  labor  representatives  regarding  the 
use  of  automated  tracking  systems,  FRA 
believes  that  provisions  must  be 
provided  to  allow  railroads  to  take 
advantage  of  existing  and  developing 
technologies  regarding  the  electronic 
maintenance  and  retention  of  records. 
Although  railroad  and  FRA  inspectors 
may  require  additional  training  on  the 
use  of  electronic  records,  FRA  believes 
that  the  use  of  such  a  medium  to  track 
defective  equipment  can  expedite  the 
identification  and  repair  of  defective 
equipment  and,  thus,  reduce  the  time 
that  defective  equipment  is  operated  in 
passenger  service.  In  response  to  labor's 
concerns,  a  new  paragraph  (c)(3)  has 
been  added  which  contains  a  provision 
giving  FRA  the  ability  to  monitor  and 
review  a  railroad's  automated  tracking 
system  and  provides  FRA  the  ability  to 
prohibit  or  revoke  a  railroad's  ability  tc 
utilize  an  automated  tracking  system  in 
lieu  of  directly  tagging  defective 
equipment  if  FTiA.  finds  that  the 
automated  tracking  system  is  not 
properly  secure,  is  inaccessible  to  FRA 
or  a  railroad's  employees,  or  fails  to 
adequately  track  and  monitor  the 
movement  of  defective  equipment, 
urthermore,  if  the  automated  tracking 
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system  developed  and  implemented  by 
a  railroad  does  not  accurately  and 
adequately  record  the  information 
required  by  this  part,  the  railroad  will 
be  in  violation  of  the  movement  for 
repair  provisions  and  subject  to  civil 
penalty  liability. 

In  addition,  under  paragraph  (c)(4),  if 
the  defect  causes  the  brakes  on  the 
equipment  to  be  cut  out,  then  the 
railroad  must  first  find  out  what 
percentage  of  the  power  brakes  in  the 
train  are  cut  out  or  inoperative  in  some 
other  way,  using  the  formula  in 
paragraph  (d)(1).  Next,  the  railroad  must 
notify  the  person  responsible  for  the 
movement  of  trains  of  the  percentage  of 
operative  brakes  and  the  movement 
restrictions  imposed  by  paragraph  (d), 
inform  the  railroad's  mechanical 
department  about  the  brake  defect,  and 
walk  the  train  to  confirm  the  percentage 
of  operative  brakes  at  the  next  point 
where  it  is  safe  to  do  so.  Slight 
modification  was  made  to  paragraph 
(c)(4)(ii)  and  (iii)  replacing  the  term 
"dispatcher"  with  the  phrase  "person 
responsible  for  the  movement  of  trains" 
as  some  railroads  do  not  use  the  term 
dispatcher  and  the  term  mechanical 
"desk"  was  removed  as  it  is 
imnecessary  and  covered  by  the  term 
"mechanical  department." 

Paragraph  (d)(1).  This  paragraph 
explains  the  term  "inoperative  power 
brakes"  and  contains  a  new  method  for 
calculating  the  percentage  of  operative 
power  brakes  (operative  primary  brakes) 
in  a  train.  Regarding  the  term  itself,  a 
cut-out  power  brake  is  an  inoperative 
power  brake,  but  the  failiue  or  cutting 
out  of  a  secondary  brake  system  (as 
defined  in  §  238.5)  does  not  result. in 
inoperative  power  brakes.  For  example, 
failure  of  dynamic  brakes  does  not 
render  a  power  brake  inoperative  unless 
the  dynamic  brakes  are  in  fact  primary 
brakes.  Although  the  statute  discusses 
the  percentage  of  operative  brakes  in 
terms  of  a  percentage  of  vehicles,  the 
statute  was  written  nearly  a  century  ago 
and  at  that  time  the  only  way  to  cut  out 
the  brakes  on  a  car  or  locomotive  was 
to  cut  out  the  entire  unit.  See  49  U.S.C. 
20302(a)(5)(B).  Today,  virtually  every 
piece  of  equipment  used  in  passenger 
service  can  have  the  brakes  cut  out  on 
a  per-truck  or  per-axle  basis. 
Consequently,  FRA  is  merely  providing 
a  method  of  calculating  the  percentage 
of  operative  brakes  based  on  the  design 
of  passenger  equipment  used  today, 
and,  thus,  a  means  to  more  accurately 
reflect  the  true  braking  ability  of  the 
train  as  a  whole.  FRA  believes  that  the 
method  of  calculation  contained  in  this 
final  rule  is  consistent  with  the  intent  of 
Congress  when  it  drafted  the  statutory 
requirement  and  simply  recognizes  the 


technological  advancements  made  in 
braking  systems  over  the  last  century. 
Consequently,  FRA  intends  to  require 
the  percentage  of  operative  brakes  to  be 
determined  by  dividing  the  number  of 
axles  in  the  train  with  operative  brakes 
by  the  total  number  of  axles  in  the  train. 
Furthermore,  for  equipment  utilizing 
tread  brake  units  (TBU),  FRA  requires 
that  the  percentage  of  operative  brakes 
be  determined  by  dividing  the  number 
of  operative  TBUs  by  the  total  number 
ofTBUs. 

Paragraphs  (d)(2)-(d)(4),  generally. 
These  paragraphs  contain  various  speed 
and  other  operating  restrictions  based 
on  the  percentage  of  operative  brakes  in 
order  to  permit  passenger  railroads  the 
flexibility  to  efficiently  move  passengers 
without  compromising  safety.  FRA 
believes  that  the  movement  restrictions 
contained  in  these  paragraphs  actually 
enhance  the  safety  of  the  riding  public. 
The  requirements  retain  the  basic 
principle  that  a  train  carrying 
passengers  shall  not  depart  a  location 
where  major  brake  inspections  or  tests 
are  performed  on  a  train  unless  the  train 
has  100  percent  operational  brakes. 

As  previously  noted  in  the  general 
discussion,  FRA  has  determined  that 
some  minor  changes  need  to  be  made  to 
the  requirements  proposed  in  the  1997 
NPRM  regarding  the  movement  of 
equipment  with  defective  power  brakes. 
In  order  to  avoid  the  legal  implications 
involved  with  employing  the  statutory 
authority  contained  at  49  U.S.C.  20306 
for  exempting  equipment  from  the 
statutory  requirements  related  to  safety 
appliances  and  power  brakes,  and 
because  railroad  representatives 
acknowledged  that  the  flexibility 
provided  through  reliance  on  the 
exemption  is  minimal,  FRA  will  not  rely 
on  the  statutory  exemption  provision 
contained  at  49  U.S.C.  20306  in  this 
final  rule  and  has  modified  the 
movement  for  repair  provisions 
accordingly. 

FRA  will  retain  the  exemption 
proposed  in  the  1997  NPRM  for 
passenger  train  operations  from  a  long- 
standing agency  interpretation  that 
prohibits  the  movement  of  a  train  for 
repairs  under  49  U.S.C.  20303  if  less 
than  85  percent  of  the  train's  brakes  are 
operative.  This  interpretation  is  based 
on  a  1910  ICC  order  codified  at  49  CFR 
232.1.  FRA  believes  that  this 
requirement  is  overly  restrictive  when 
applied  to  passenger  train  operations  as 
many  passenger  operations  utilize  a 
small  number  of  cars  in  their  trains  and 
the  necessity  to  cut  out  the  brakes  on 
just  one  car  can  easily  result  in 
noncompliance.  FRA  believes  that  the 
retention  in  this  final  rule  of  the 
proposed  speed  restrictions  will  fully 


compensate  for  the  loss  of  brakes  on  a 
minority  of  cars.  FRA  rejects  the  BRC's 
recommendation  that  passenger  trains 
with  defective  brakes  be  permitted  to 
move  no  further  than  the  next  passenger 
station  because  such  a  stringent 
requirement  is  uimecessary.  more 
restrictive  than  the  current  statutory 
mandate  regarding  the  movement  of 
defective  brake  equipment,  and  is 
radically  counter  to  the  way  passenger 
trains  currently  handle  defective 
equipment. 

FRA  is  retaining  those  portions  of  the 
proposed  movement  for  repair 
requirements  that  it  believes  are  fully 
consistent  with  the  existing  statutory 
provisions  regarding  the  movement  of 
equipment  with  power  brake  defects 
and  has  revised  those  that  are  contrary 
to  the  statutory  provisions.  Therefore, 
passenger  trains  operating  with  75-99 
percent  operative  brakes  will  not  be 
permitted  to  travel  to  the  next  forward 
terminal  as  proposed,  but  will  be 
permitted  to  travel  only  to  the  next 
forward  location  where  the  necessary 
repairs  to  the  brake  equipment  can  be 
effectuated  as  mandated  in  the  existing 
statute.  In  FRA's  view,  all  of  the  other 
proposed  methods  for  moving  defective 
power  brake  equipment  are  consistent 
with  and  are  in  accordance  with  the 
current  statutory  requirements  and  will 
be  retained.  For  example,  FRA  is 
retaining  the  provision  which  permits  a 
passenger  train  with  50-75  percent 
operative  brakes  to  be  moved  at  reduced 
speeds  to  the  next  forward  passenger 
station.  Although  the  percentage  of 
operative  brakes  is  lower  than  currently 
permitted  by  FRA's  longstanding  agency 
interpretation  (which  FRA  believes  is 
fully  compensated  for  by  the  proposed 
speed  restrictions),  FRA  believes  that 
the  movement  of  the  defective 
equipment  to  the  next  passenger  station 
is  in  accordance  with  the  statutory 
requirement  as  the  safety  of  the 
passengers  must  be  considered  in 
determining  the  nearest  location  where 
necessary  repairs  can  be  made.  In 
addition,  permitting  passenger  trains  to 
continue  to  the  next  forward  location 
where  the  necessary  repairs  can  be 
performed  is  also  consistent  with  the 
statutory  requirement  as  such 
movement  is  necessary  to  ensure  the 
safety  of  the  traveling  public  by 
protecting  them  from  the  hazards 
incident  to  performing  movements 
against  the  current  of  traffic  and 
recognizes  the  hazards  incident  to 
overcrowding  platforms  and  trailing 
trains.  Furthermore,  retention  of  the 
movement  provisions  related  to  long- 
distance intercity  passenger  trains  and 
long-distance  Tier  II  equipment  is 
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consi)  tent  with  the  current  statutory 
requil  ements  as  these  provisions  permit 
the  m  jvement  of  defective  brake 
equip  nent  on  these  trains  only  to  the 
next  I  assenger  station  or  the  next  repair 
locati  )n,  with  various  speed  restrictions 
depeii  ding  on  the  percentage  of 
operai  ive  brakes. 

FRJ .  recognizes  that  there  are  major 
diffen  nces  in  the  operations  of 
comm  uter  or  short-distance  intercity 
passei  iger  trains,  and  long-distance 
interc  ty  passenger  trains.  Commuter 
and  si  lort-distance  intercity  passenger 
trains  tend  to  operate  for  fairly  short 
distan  ces  between  passenger  stations 
and  g(  nerally  operate  in  relatively  short 
tum-a  "ound  service  between  two 
termirials  several  times  in  any  given 
day.  On  the  other  hand,  long-distance 
intercity  passenger  trains  tend  to 
operate  for  long  distances,  with  trips 
between  the  beginning  terminal  and 
ending  terminal  taking  a  day  or  more 
and  trlversing  multiple  States  with 
relativply  long  distances  between 
passedger  stations.  Consequently,  the 
final  r  lie  contains  slightly  different 
requiri  iments  with  regard  to  the 
mover  lent  of  defective  brake  equipment 
in  lonj  -distance  intercity  passenger 
trains. 

FRA  believes  that  passenger  raikoads 
can  sa  ely  and  efficiently  operate  trains 
with  e  1  route  brake  failures  under  the 
strict  a  et  of  conditions  in  this  final  rule. 
FRA  h  IS  long  held  that  the  industry  can 
safely  operate  trains  at  normal  track 
speeds  with  as  low  as  85  percent 
effective  brakes  as  long  as  the 
inoperative  brakes  were  due  to  failures 
whichjoccurred  en  route  or  due  to 
defective  cars  being  picked  up  en  route 
and  being  moved  for  repairs.  The  only 
chang^  in  this  final  rule  to  current 
practioe  is  the  additional  flexibility  for 
certain  passenger  operations  to  move 
their  equipment  with  a  lower  percentage 
of  operative  brakes,  under  strict  speed 
restrictions,  and  recognition  of  the 
safety  need  to  allow  passenger  trains  to 
move  tp  the  nearest  forward  location 
capabl^  of  performing  the  repairs. 
Paraerapn  (d)(2).  This  paragraph 
contaiis  operating  requirements  for  the 
movement  of  any  passenger  train  that 
develops  en  route  brake  failures 
resulting  in  74  to  50  percent  operative 
brakesJ  In  these  circumstances,  FRA  will 
allow  tjie  train  to  proceed  only  to  the 
next  passenger  station  at  a  reduced 
speed,  jnot  to  exceed  20  mph,  to 
dischaj  ■ge  passengers  before  proceeding 
withou  t  passengers  to  the  nearest 
location  where  the  necessary  repairs  can 
be  mac  e.  This  provision  recognizes  the 
danger ;  of  unloading  passenger  at 
locatio  as  other  than  passenger  stations 
by  alio  Afing  railroads  to  move  the 


equipment  to  a  location  with  the 
facilities  to  handle  the  discharge  of 
passengers.  Furthermore,  engineering 
evidence  and  test  data  demonstrate  that 
the  reduced  speed  more  than 
compensates  for  the  reduced  braking 
force.  At  the  reduced  speed,  even  with 
only  50  percent  effective  brakes,  a  train 
is  able  to  stop  in  a  much  shorter 
distance  than  the  same  train  traveling  at 
the  maximum  operating  speed  with  100 
percent  operative  brakes. 

Paragraphs  (d)(3)(i)  and  (ii).  FRA  will 
also  permit  commuter,  short-distance 
intercity,  and  short-distance  Tier  n 
passenger  trains  experiencing  en  route 
brake  failures  resulting  in  99  to  75 
percent  operative  brakes  to  continue  in 
service  only  to  the  next  forward  location 
where  the  necessary  repairs  can  be 
effectuated.  FRA  will  permit  these 
passenger  trains  to  continue  in  service 
past  a  repair  location  to  the  next 
forward  passenger  station  only  if  the 
repair  location  does  not  have  the 
facilities  to  safely  unload  passengers. 
However,  FRA  will  require  the  speed  of 
the  train  with  84  to  75  percent  operative 
brakes  to  be  reduced  to  50  percent  of  the 
train's  maximum  operating  speed  or  40 
mph,  whichever  is  less.  Engineering 
evidence  and  test  data  demonstrate  that 
the  reduced  speed  more  than 
compensates  for  the  reduced  braking 
force.  At  the  reduced  speed,  even  with 
only  75  percent  effective  brakes,  a  train 
is  able  to  stop  in  a  much  shorter 
distance  than  the  same  train  traveling  at 
the  maximum  operating  speed  with  100 
percent  operative  brakes.  APTA  also 
presented  engineering  evidence  and  test 
data  that  demonstrated  that  stopping 
distances  remained  well  within  signal 
spacing  distances  with  a  large  margin  of 
safety  even  for  trains  with  as  low  as  85 
percent  effective  brakes.  Consequently, 
FRA  will  not  impose  speed  restrictions 
on  trains  operating  widi  85  to  99 
percent  operative  brakes. 

Paragraph  (d)(4).  This  paragraph 
contains  the  operating  restrictions  on 
moving  equipment  with  defective 
brakes  in  long-distance  intercity 
passenger  trains.  This  paragraph  permits 
the  movement  of  defective  brake 
equipment  in  these  trains  only  to  the 
nearest  forward  location  designated  as  a 
repair  location  for  this  equipment  by  the 
operating  railroad  in  the  list  required  by 
§  238.19(d).  FRA  will  also  permit  long- 
disteince  intercity  passenger  trains  to 
continue  in  service  past  a  designated 
repair  location  to  the  next  forward 
passenger  station  only  if  the  designated 
repair  location  does  not  have  the 
facilities  to  safely  unload  passengers. 
Although  FRA  is  permitting  the 
continued  operation  of  long-distance 
intercity  passenger  trains  that  develop 


en  route  brake  failures  resulting  in  99  to 
85  percent  operative  brakes  at  normal 
speeds,  the  final  rule  contains  a  speed 
restriction  of  no  greater  than  40  mph 
when  the  en  route  brake  failures  result 
in  84  to  75  percent  operative  brakes. 
Therefore,  these  trains  gain  flexibility  in 
being  permitted  to  move  a  greater 
percentage  of  defective  equipment  than 
currently  allowed  and  are  able  to  move 
that  equipment  to  the  next  forward 
repair  location  rather  than  the  "nearest" 
repair  location  as  currently  required. 
See  49  U.S.C.  20303(a).  As  noted 
previously,  FRA  believes  that  the  safety 
of  the  traveling  public  mandates  the 
flexibility  of  permitting  passenger  trains 
to  continue  to  the  next  forward  repair 
location  or  passenger  station  because 
requiring  trains  to  reverse  directions 
and  perform  back  hauls  to  the  nearest 
repair  location  increases  the  risk  of 
collision  on  the  railroad. 

In  this  final  rule,  FRA  is  retaining  the 
proposed  requirement  that  operators  of 
long-distance  passenger  trains  designate 
the  locations  where  repairs  can  be 
conducted  on  the  equipment.  Although 
FRA  agrees  that  this  provision  puts  the 
control  of  what  locations  constitute 
repair  locations  in  the  hands  of  the 
railroad,  FRA  believes  that  the  operators 
of  these  long-distance  intercity  trains 
are  in  the  best  position  to  determine 
which  locations  have  the  necessary 
expertise  to  handle  the  repairs  of  the 
somewhat  advanced  braking  systems 
utilized  in  passenger  trains.  Due  to  the 
unique  technologies  used  on  the  brake 
systems  of  these  operations  and  the 
imique  operating  environments,  the 
facilities  and  personnel  necessary  to 
conduct  proper  repairs  on  this 
equipment  are  somewhat  specialized 
and  limited.  Moreover,  FRA  is  retaining 
the  broad  performance-based 
requirement  that  railroads  operating  this 
equipment  designate  a  sufficient 
number  of  repair  locations  to  ensure  the 
safe  and  timely  repair  of  the  equipment. 
Contrary  to  the  beliefs  of  some  labor 
commenters,  FRA  believes  that  this 
performance  standard  provides  FRA 
sufficient  groimds  to  institute  civil 
penalty  enforcement  actions  or  take 
other  enforcement  actions  if,  based  on 
its  expertise  and  experience,  FRA 
believes  the  railroad  is  failing  to 
designate  an  adequate  number  of  repair 
locations. 

Furthermore,  rather  than  attempt  to 
develop  a  standard  applicable  to  all 
situations  in  the  context  of  short- 
distance  intercity  and  commuter  trains, 
which  FRA  does  not  believe  can  be 
accomplished,  FRA  will  approach  the 
issue  of  what  constitutes  the  next 
forward  location  where  repairs  can  be 
effectuated  based  on  a  case-by-case 
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analysis  of  each  situation.  FRA  believes 
that  its  field  inspectors  are  in  the  best 
position  to  determine  whether  a  railroad 
exercised  good  faith  in  determining 
when  and  where  to  move  a  piece  of 
defective  brake  equipment.  In  making 
these  determinations  both  the  railroad 
as  well  as  FRA's  inspectors  must 
conduct  a  multi-factor  analysis  based  on 
the  facts  of  each  case.  In  determining 
whether  a  particular  location  is  a 
location  where  necessary  repairs  can  be 
made  or  whether  a  location  is  the  next 
forward  repair  location  in  a  passenger 
train  context,  the  accessibility  of  the 
location,  the  ability  to  safely  make  the 
repairs  at  that  location,  and  the  safety  of 
the  passengers  are  the  overriding  factors 
that  must  be  considered  in  any  analysis. 
These  factors  have  a  multitude  of  sub- 
factors  which  must  be  considered,  such 
as:  the  type  of  repair  required;  the  safety 
of  employees  responsible  for  conducting 
the  repairs;  the  safety  of  employees 
responsible  for  getting  the  equipment  to 
or  from  a  particular  location;  the 
switching  operations  necessary  to 
effectuate  the  move;  the  railroad's  recent 
history  and  current  practice  of  making 
repairs  (brake  and  non-brake)  at  a 
particular  location;  relevant  weather 
conditions;  potential  overcrowding  of 
passenger  platforms;  and  the 
overcrowding  of  trailing  trains. 

Paragraph  (e).  This  paragraph 
contains  the  operating  restrictions  on 
passenger  trains  with  inoperative  power 
brakes  on  the  front  or  rear  unit  of  the 
train.  Similar  provisions  were  contained 
in  the  1997  NPRM  and  included  in  each 
of  the  various  operating  restriction 
contained  in  paragraph  (d).  In  order  to 
make  the  rule  easier  to  understand,  FRA 
has  added  this  paragraph  to  the  final 
rule  and  removed  the  repetitious 
language  from  each  of  the  provisions 
contained  in  paragraph  (d).  As  noted  in 
the  general  preamble  discussion  above, 
FRA  is  slightly  modifying  the  provisions 
related  to  the  operation  of  trains  with 
defective  brakes  on  the  front  or  rear  car. 
In  the  1997  NPRM,  FRA  proposed  that 
if  the  power  brakes  on  the  front  or  rear 
unit  become  inoperative  then  a  qualified 
person  must  be  stationed  at  the 
handbrake  on  the  unit.  See  62  FR  49797. 
FRA  recognizes  that  in  some  instances 
the  handbrake  on  a  car  located  at  the 
front  or  rear  of  a  train  may  not  be 
accessible  to  a  member  of  the  train  crew 
or  may  be  located  outside  the  interior  of 
the  car  and,  thus,  unsafe  for  a  crew 
member  to  operate  while  the  train  is  in 
motion.  FRA  also  recognizes  that  in 
many  circumstances  when  a  car  at  the 
front  or  rear  of  a  train  has  inoperative 
brakes  certain  speed  restrictions  should 
be  placed  on  the  train;  however,  FRA 


believes  that  railroads  are  in  the  best 
position  to  determine  what  the 
appropriate  speed  restriction  should  be 
given  the  circumstances  involved. 
Therefore,  FRA  is  modifying  the 
requirements  for  the  use  of  such  cars 
and  paragraph  (e)  requires  that 
appropriate  speed  restrictions  be 
imposed  with  inoperative  brakes  on  the 
front  or  rear  unit  and  that  trains 
containing  equipment  with  inaccessible 
handbrakes  or  with  handbrakes  located 
outside  the  interior  of  a  car  be  operated 
at  restricted  speed  (i.e.  20  mph)  and  that 
the  defective  equipment  be  removed  or 
repositioned  in  the  train  at  the  first 
possible  location.  The  operating 
restrictions  contained  in  this  paragraph 
are  consistent  with  current  industry 
practice  and  should  not  impose  any 
additional  burden  to  the  industry. 

It  should  be  noted  that  the  provisions 
contained  in  49  U.S.C.  20303(c) 
continue  to  remain  applicable  to  a 
railroad  when  hauling  equipment  with 
defective  or  insecure  power  brakes  or 
other  safety  appliances  pursuant  to  the 
requirements  contained  in  this  final 
rule.  This  section  of  the  statute  contains 
the  liability'  provisions  attendant  with 
the  movement  of  equipment  with 
defective  or  insecvu^e  safety  appliances, 
including  power  brakes. 

Section  238.17    Movement  of  Passenger 
Equipment  With  Other  Than  Power 
Brake  Defects 

This  section  contains  the 
requirements  for  the  movement  of 
passenger  equipment  with  a  condition 
not  in  compliance  with  part  238, 
excluding  a  power  brake  defect  and 
including  a  safety  appliance  defect, 
without  civil  penalty  liability  under  this 
part.  (Railroads  remain  liable,  however, 
under  49  U.S.C.  20303(c),  as  described 
in  the  discussion  of  the  previous 
section.) 

As  previously  noted,  there  are 
currently  no  statutory  or  regulatory 
restrictions  on  the  movement  of 
passenger  cars  with  defective  conditions 
that  are  not  power  brake  or  safety 
apphance  defects.  The  provisions 
contained  in  this  section  are  similar  to 
the  provisions  for  moving  defective 
locomotives  and  freight  cars  currently 
contained  in  49  CFR  229.9  and  215.9, 
respectively.  As  these  provisions  have 
generally  worked  well  with  regard  to  the 
movement  of  defective  locomotives  and 
fi'eight  cars  and  in  order  to  maintain 
consistency.  FRA  has  modeled  these 
movement  requirements  on  those 
existing  requirements.  FRA  is  allowing 
passenger  railroads  the  flexibility  to 
continue  to  use  equipment  with  non- 
safety-critical  defects  until  the  next 
scheduled  calendar  day  exterior 


mechanical  inspection.  However,  FRA 
intends  the  calendar  day  mechanical 
inspection  to  be  the  tool  used  by 
railroads  to  repair  all  reported  defects 
and  to  prevent  continued  use  of 
defective  equipment  to  carry  passengers. 
(Compare  §  238.17(b)  with  §  238.17(c).) 
FRA  intends  for  49  CFR  229.9  to 
continue  to  govern  the  movement  of 
locomotives  used  in  passenger  service 
which  develop  defective  conditions,  not 
covered  by  part  238,  that  are  not  in 
compliance  with  part  229.  Part  229  will 
continue  to  cover  (non-steam) 
locomotives  that  are  used  by  the  tourist 
railroads  until  such  railroads  are 
covered  by  part  238. 

After  review  of  the  comments 
submitted  and  provided  orally  at  the 
Working  Group  meetings,  FRA  is 
making  some  modest  changes  in  this 
final  rule  regarding  the  movement  of 
equipment  with  non-power  brake 
defects.  FRA  agrees  with  the  comments 
of  railroad  representatives  that  the  1997 
NPRM  may  have  been  over-reaching  in 
requiring  a  QMP  to  make  a 
determination  regarding  the  safety  of 
moving  a  piece  of  defective  equipment 
for  any  of  the  mechanical  components 
addressed  in  this  regulation.  However, 
FRA  also  agrees  with  the  cominents 
submitted  by  labor  representatives  that 
railroads  should  not  determine  what 
components  are  considered  safety- 
critical.  Therefore,  FRA  will  require  a 
determination  regarding  the  safety  of 
moving  a  piece  of  equipment  by  a  QMP 
(as  discussed  above)  whenever  a 
potential  running  gear  defect  is 
involved.  FRA  rejects  the  language 
proposed  by  APTA  that  the  defect  be  a 
potentially  "safety-critical"  ruiming 
gear  defect  as  FRA  believes  that  any 
defect  to  a  running  gear  component  is 
potentially  safety-critical.  In  order  to 
avoid  conJPusion,  FRA  is  providing  an 
explicit  definition  of  "running  gear 
defect."  FRA  is  defining  the  term  to 
mean  any  condition  not  in  compliance 
with  this  part  which  involves  a  truck 
component,  a  propulsion  system 
component,  a  draft  system  component, 
a  wheel  or  a  wheel  component.  In  this 
final  rule,  FRA  will  permit  the  use  of  a 
qualified  person  to  determine  the  safety 
and  establish  appropriate  movement 
restrictions  on  continued  use  of 
equipment  which  involves  non-running 
gear  defects. 

In  paragraph  (b),  FRA  is  providing 
very  limited  flexibility  to  railroads  to 
operate  defective  equipment  from  a 
location  where  a  calendar  day 
mechanical  inspection  was  performed 
in  order  to  effectuate  repairs.  FF.A 
intends  for  the  calendar  day  mechanical 
inspection  to  be  as  comprehensive  as 
possible  and  to  be  the  time  when  all 
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defect:  ve  components  are  identified  and 
repain  d.  In  order  to  ensure  that  these 
daily  i  ispections  are  performed  by 
highly  qualified  inspectors.  FRA  has 
provided  the  railroads  with 
consid  arable  flexibility  to  perform  these 
inspec  ions  at  locations  that  are  best 
suited  to  a  quality  and  comprehensive 
inspec  ion.  Therefore,  FRA  will  permit 
the  mc  vement  of  defective  equipment 
from  tl  lese  inspection  locations  only 
with  VI  (ry  stringent  restrictions. 
Equipi  lent  containing  running  gear 
defects  may  only  be  moved  from  such 
locatio  as  if  it  is  not  in  passenger  service 
and  is  n  a  non-revenue  train. 
Equipr  lent  containing  non-running  gear 
defects  may  be  moved  in  a  revenue  train 
provid  id  the  equipment  is  locked-out 
and  err  pty,  except  that  the  equipment 
may  be  used  and  occupied  by  a  member 
of  the  t  rain  crew  to  the  extent  necessary 
to  safei  y  operate  the  train.  Any  defective 
equipn  lent  moved  from  such  locations 
must  a  so  be  properly  identified  as 
required  in  paragraph  (c)(4)  and  moved 
in  accc  rdance  with  any  movement 
restrict  on  imposed.  ERA  believes  these 
stringe  it  movement  restrictions  will 
provid  I  railroads  limited  flexibility  to 
move  c  efective  equipment  to  a  location 
where  t  can  best  be  repaired  but  will 
limit  a  railroad's  desire  or  ability  to 
move  c  efective  equipment  from  these 
inspect  ion  locations  and  will  encourage 
the  per  ormance  of  the  calendar  day 
mechaj  lical  inspections  at  locations 
where  i  epairs  to  equipment  can  be 
conduc  ted. 

Paraj  raph  (c)  contains  the 
require  ments  regarding  the  movement  of 
passen;  ;er  equipment  that  develops  a 
conditi  m  not  in  compliance  with  this 
ot  ler  than  a  safety  appliance 
while  en  route  to  its  destination 
calendar  day  mechanical 
inspect  on  was  performed.  This 
paragraph  has  been  slightly  modified 
proposed  in  the  1997  NPRM 
to  recognize  the  differing 
requirements  for  running  rear  defects 
running  gear  defects  as  noted 
discussion  above.  Paragraph  (c)(1) 
the  requirement  that  the  QMP 
ilce  the  determination  regarding 
con  tinned  use  of  equipment 
contain  ing  a  potential  running  gear 
I  ased  on  the  description 

by  on-site  personnel.  Although 
retognizes  the  concerns  raised  by 
epresentatives,  FRA  believes  that 
must  recognize  the  reality  of 
operations  and  acknowledge  the 
mechanical-type  personnel  are 
ly  available  at  every  location 
s  line  of  road. 
Furthei  more,  when  such  off-site 
determ:  nations  are  made  the  rule 
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requires  that  the  equipment  only  be 
moved  to  the  next  forward  location 
where  the  equipment  can  be  inspected 
by  a  QMP  to  verify  the  description  of 
the  defect  provided  by  the  on-site 
personnel.  Paragraph  (c)(2)  also  permits 
determinations  regarding  the  continued 
use  of  equipment  containing  non- 
ruiming  gear  defects  to  be  made  by  a 
qualified  person  based  on  a  description 
provided  by  on-site  personnel.  In  cases 
where  non-running  gear  defects  are 
involved,  FRA  will  not  require  that  the 
equipment  be  inspected  at  the  next 
forward  location  by  a  qualified  person 
as  the  safety  impact  of  such  defects 
should  be  readily  identifiable  based 
upon  a  description  by  on-site  personnel 
and  can  be  adequately  addressed  via 
radio  communication. 

Paragraph  (c)(4)  contains  the 
requirements  for  identifying  defective 
equipment.  This  paragraph  permits  the 
identification  and  tracking  of  defective 
equipment  in  either  of  two  ways.  One 
option  is  to  tag  the  equipment  in  a 
manner  similar  to  what  is  currently 
required  under  §  215.9  for  freight  cars. 
The  second  option  is  to  record  the 
specified  information  in  an  automated 
tracking  system.  Although  FRA  is 
sensitive  to  the  concerns  raised  by  labor 
representatives  regarding  the  use  of 
automated  tracking  systems,  FRA 
believes  that  provision  must  be  made  to 
allow  railroads  to  take  advantage  of 
existing  and  developing  technologies 
regarding  the  electronic  maintenance 
and  retention  of  records.  Although 
railroad  and  FRA  inspectors  may 
require  additional  training  on  the  use  of 
electronic  records,  FRA  believes  that  the 
use  of  such  a  medium  to  track  defective 
equipment  can  expedite  the 
identification  and  repair  of  defective 
equipment  and,  thus,  reduce  the  time 
that  defective  equipment  is  operated  in 
passenger  service.  In  response  to  labor's 
concerns,  paragraph  (c)(5)  has  been 
added  to  this  final  rule  and  contains  a 
provision  which  gives  FRA  the  ability  to 
monitor  and  review  a  railroad's 
automated  tracking  system  and  provides 
FRA  the  ability  to  prohibit  or  revoke  a 
railroad's  ability  to  utilize  an  automated 
tracking  system  in  lieu  of  directly 
tagging  defective  equipment  if  FRA 
finds  that  the  automated  tracking  system 
is  not  properly  secure,  is  inaccessible  to 
FRA  or  a  railroad's  employees,  or  fails 
to  adequately  track  and  monitor  the 
movement  of  defective  equipment. 
Furthermore,  if  the  automated  tracking 
system  developed  and  implemented  by 
a  railroad  does  not  accurately  and 
adequately  record  the  information 
required  by  this  part,  the  railroad  will 
be  in  violation  of  the  movement  for 


repair  provisions  contained  in  this 
section  and  subject  to  civil  penalty 
liability. 

Paragraph  (d)  contains  a  requirement 
that  was  inadvertently  omitted  from  the 
1997  NPRM  but  which  is  integral  to  the 
movement  of  equipment  which  has  been 
involved  in  a  derailment.  This 
paragraph  addresses  the  inspection  of 
roller  bearings  on  a  car  whose  truck  is 
involved  in  a  derailment.  As  the  proper 
operation  and  condition  of  a  vehicle's 
roller  bearing  is  a  key  element  in 
ensuring  the  safe  movement  of  the 
vehicle,  FRA  believes  it  is  vital  that  this 
provision  be  included  in  these  final 
regulations.  The  added  requirement 
prohibits  a  railroad  from  continuing  in 
service  a  piece  of  passenger  equipment 
that  has  a  roller  bearing  whose  truck 
was  involved  in  a  derailment  unless  the 
bearing  is  inspected  and  tested  in 
accordance  with  the  provisions  stated. 
The  added  provision  is  identical  to  the 
requirement  currently  contained  in  49 
CFR  §  215.115(b).  Although  the  existing 
provision  is  applicable  to  freight  cars, 
virtually  every  passenger  train  operation 
follows  the  provisions  contained  in  that 
section  prior  to  returning  a  piece  of 
equipment  to  service  after  it  was 
involved  in  a  derailment  and,  thus, 
should  not  result  in  any  added  burden 
to  the  industry.  FRA  believes  that  the 
practice  is  critical  to  ensuring  the 
proper  operation  of  the  roller  bearing 
after  a  derailment  occurs  and  should  be 
incorporated  into  this  final  rule. 

Paragraph  (e)  contains  the  special 
statutory  restrictions  on  the  movement 
of  passenger  equipment  with  a  safety 
appliance  defect,  other  than  a  power 
brake  defect.  FRA  does  not  intend  to 
alter  the  current  statutory  requirements 
contained  in  49  U.S.C.  20303  regarding 
the  movement  of  passenger  equipment 
with  defective  or  insecure  safety 
appliances.  See  §§  238.229,  238.429, 
238.431.  Consequently,  in  paragraph  (e), 
FRA  is  requiring  that  passenger 
equipment  that  develops  a  defective  or 
insecure  safety  appliance  continue  to  be 
subject  to  all  the  statutory  restrictions 
on  its  movement.  Under  the  current 
statutory  language — 

A  vehicle  that  is  equipped  in  compliance 
with  this  chapter  whose  equipment  becomes 
defective  or  insecure  nevertheless  may  be 
moved  when  necessary  to  make  repairs 
*   *   *  from  the  place  at  which  the  defect  or 
insecurity  was  first  discovered  to  the  nearest 
available  place  at  which  the  repairs  can  be 
made — 

(1)  on  the  railroad  line  on  which  the  defect 
or  insecurity  was  discovered;  or 

(2)  at  the  option  of  a  connecting  railroad 
carrier,  on  the  railroad  line  of  the  connecting 
carrier,  if  not  farther  than  the  place  of  repair 
described  in  clause  (1)  of  this  subsection. 
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49  U.S.C.  20303(a).  It  should  be  noted 
that  the  safety  appliance  requirements 
applicable  to  Tier  I  equipment  merely 
references  the  Railroad  Safety 
Appliance  Standards  (49  CFR  part  231); 
however,  FRA  has  mandated  separate 
safety  appliance  requirements  for  Tier  II 
passenger  equipment.  See  §§  238.429 
and  238.431. 

As  noted  previously,  the  statutory 
provisions  related  to  the  movement  of 
equipment  with  defective  or  insecure 
sd'ety  appliances  permit  the  movement 
of  such  equipment  to  the  nearest 
location  where  the  necessary  repairs  can 
be  made.  The  determination  of  what 
constitutes  the  nearest  location  where 
the  necessary  repairs  can  be  effectuated 
in  a  safety  appliance  context  is  identical 
to  the  analysis  required  when  dealing 
with  a  power  brake  defect.  In  making 
these  determinations  both  the  railroad 
as  well  as  FRA's  inspectors  must 
conduct  a  multi-factor  analysis  based  on 
the  facts  of  each  case.  In  determining 
whether  a  particular  location  is  a 
location  where  necessary  repairs  can  be 
made  or  whether  a  location  is  the 
nearest  repair  location  in  a  passenger 
train  context,  the  accessibility  of  the 
location,  the  ability  to  safely  make  the 
repairs  at  that  location,  and  the  safety  of 
the  passengers  are  the  overriding  factors 
that  must  be  considered  in  any  analysis. 
These  factors  have  a  multitude  of  sub- 
factors  which  must  be  considered,  such 
as:  the  type  of  repair  required;  the  safety 
of  the  passengers  if  a  move  against  the 
ciurent  of  traffic  is  conducted;  the  safety 
of  employees  responsible  for  conducting 
the  repairs;  the  safety  of  employees 
responsible  for  getting  the  equipment  to 
or  from  a  particular  location;  the 
switching  operations  necessary  to 
effectuate  the  move;  the  railroad's  recent 
history  and  current  practice  of  making 
repairs  (brake  and  non-brake)  at  a 
particular  location;  relevant  weather 
conditions;  potential  overcrowding  of 
passenger  platforms;  and  the 
overcrowding  of  trailing  trains. 
Therefore,  in  many  circiunstances  trains 
will  be  permitted  to  continue  to  the  next 
forward  location  where  the  necessary 
repairs  can  be  performed  as  such 
movement  is  necessary  to  ensure  the 
safety  of  the  traveling  public  by 
protecting  them  from  the  hazards 
incident  to  performing  movements 
against  the  current  of  traffic. 

Section  238.19    Reporting  and  Tracking 
Defective  Equipment 

This  section  contains  the  reporting 
and  tracking  requirements  that 
passenger  railroads  must  maintain 
regarding  defective  passenger 
equipment.  FRA  is  requiring  that  each 
railroad  develop  and  maintain  a  system 


for  reporting  and  tracking  equipment 
defects.  Paragraph  (a)  of  diis  section 
requires  that,  for  each  equipment  defect 
discovered  by  the  railroad  on  equipment 
used  by  the  railroad,  the  system  record 
the  following  information:  the  number 
by  which  the  equipment  is  identified, 
type  of  defect,  when  the  defect 
occurred,  the  determination  made  by  a 
qualified  person  or  a  qualified 
maintenance  person  on  handling  the 
equipment,  the  name  of  such  person, 
any  operating  restrictions  placed  on  the 
equipment,  and  finally  how  and  when 
the  defect  was  corrected.  FRA  has  not 
identified  any  specific  method  or  means 
by  which  a  railroad  should  gather  and 
maintain  the  required  information.  FRA 
believes  that  each  railroad  is  in  the  best 
position  to  determine  the  method  of 
obtaining  the  required  information 
which  is  most  efficient  and  effective 
based  on  its  specific  operation.  Thus, 
raifroads  could  maintain  this 
information  either  in  some  type  of 
wrritten  medium  or  electronically  in 
conjunction  with  some  type  of 
automated  tracking  system. 

FRA  believes  that  tne  reporting  and 
tracking  of  defective  equipment  is  an 
essential  feature  of  any  effective  system 
safety  program.  Railroad  managers  are 
able  to  utilize  such  systems  to  ensure 
that  the  railroad  complies  with  safety 
regulations,  does  not  use  unsafe 
equipment,  makes  needed  repairs,  and 
has  failure  data  to  make  reliability-based 
decisions  on  maintenance  intervals. 
Furthermore,  most  passenger  railroads 
ciurently  have  some  sort  of  reporting 
and  tracking  system  in  place.  FRA 
recognizes  that  some  raifroads  may  have 
to  inciu  additional  initial  costs  to 
develop  or  improve  defect  reporting  and 
tracking  systems;  however,  FRA 
believes  these  costs  can  be  recouped 
through  the  increased  operating 
efficiency  that  an  effective  recording 
and  tracking  system  provides. 

Paragraph  (a)  makes  clear  that 
raifroads  have  this  tracking  system  in 
place  within  26  months  after 
publication  of  the  final  rule  in  the 
Federal  Register.  APTA  recommended 
that  railroads  be  provided  a  two-year 
phase-in  period  for  this  requfrement  to 
become  effective.  As  the  requirements 
for  tracking  defective  equipment  are 
contingent  on  completion  of  a  raifroad's 
training  of  its  employees,  FRA  will 
provide  the  same  time  period  for 
implementation  of  the  reporting  and 
fracking  system.  However,  FRA  believes 
that  APTA's  recommendation  was  based 
on  a  misunderstanding  that  the  defect 
fracking  system  had  to  be  an  automated 
elecfronic  system.  As  the  previous 
discussion  makes  clear,  the  defect 
fracking  system  need  not  be  an 


elecfronic  automated  system  but  could 
consist  of  a  written  records  retention 
system.  Thus,  even  if  a  raifroad  needs 
two  or  more  years  to  develop  an 
automated  fracking  system,  the  railroad 
could  utilize  a  written  tracking  system 
while  the  automated  system  is  being 
developed.  Virtually  all  raifroads 
currently  track  their  defective 
equipment  by  some  means:  FRA 
believes  that  these  current  methods  of 
compiling  data  could  be  slightly 
modified  to  include — or  already 
include — all  of  the  information  required 
by  this  section. 

Paragraph  (b)  requfres  that  raifroads 
maintain  the  requfred  information  for  a 
period  equal  to  one  periodic 
maintenance  interval  for  each  specific 
type  of  equipment.  FRA  believes  that 
this  minimum  retention  period  will 
ensure  that  the  records  remain  available 
when  they  are  most  needed,  but  will  not 
place  a  burdensome  record  storage 
requfrement  on  railroads.  However,  FRA 
sfrongly  encourages  raifroads  to  keep 
these  records  for  longer  periods  of  time 
because  they  form  the  basis  for  futxu^ 
reliability-driven  decisions  concerning 
test  and  maintenance  intervals. 

In  paragraph  (d).  FRA  retains  the 
previously  proposed  requirement  that 
railroads  operating  long-distance 
passenger  frains  and  Tier  II  passenger 
equipment  maintain  a  list  of  the 
locations  where  repairs  can  be  made  to 
the  equipment's  power  brake 
components.  Although  FRA  agrees  that 
this  provision  puts  the  confrol  of  what 
locations  constitute  repafr  locations  in 
the  hands  of  the  railroad.  FRA  believes 
that  the  operators  of  these  long-distance 
intercity  frains  and  Tier  II  passenger 
equipment  are  in  the  best  position  to  • 
determine  which  locations  have  the 
necessary  expertise  to  handle  the  repairs 
of  the  somewhat  advanced  braking 
systems  utilized  in  these  passenger 
frains.  Due  to  the  unique  technologies 
used  in  the  brake  systems  of  these 
operations  and  the  unique  operating 
environments,  the  facilities  and 
personnel  necessary  to  conduct  proper 
repairs  on  this  equipment  are  somewhat 
specialized  and  limited.  Moreover,  this 
final  rule  retains  the  broad  performance- 
based  requirement  that  raifroads 
operating  this  equipment  designate  a 
sufficient  number  of  repair  locations  to 
ensure  the  safe  and  timely  repair  of  the 
equipment.  Contrary  to  the  beliefs  of 
some  labor  commenters,  FRA  believes 
that  this  performance  standard  provides 
FRA  sufficient  grounds  to  institute  civil 
penalty  enforcement  actions  or  take 
other  enforcement  actions  if.  based  on 
its  expertise  and  experience,  FRA 
believes  the  railroad  is  failing  to 
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designa  te  an  adequate  number  of  repair 
locatioi  s. 

Section  238.21     Special  Approval 
Procedi  ire 

This  i  lection  contains  the  procedures 
to  be  fo  lowed  when  seeking  to  obtain 
FRA  ap  jroval  of  an  alternative  standard 
under  ^  ^  238.103  (fire  safety),  238.223 
(fuel  tanks),  238.309  (periodic  brake 
equipmsnt  maintenance),  238.311 
(single  car  test),  238.405  (longitudinal 
static  compressive  strength),  or  238.427 
(suspension  system);  for  approval  of 
alternative  compliance  under  §  238.201 
(covers  structural  standards  other  them 
the  Stat  c  end  strength  requirement);  and 
for  spec  ial  approval  of  pre-revenue 
service  acceptance  testing  plans  as 
required  by  §  238.111.  Procedures  for 
obtainii  ig  FRA  approval  of  inspection, 
testing,  and  maintenance  programs  for 
Tier  11  equipment  under  §  238.503  are 
found  at  §  238.505.  FRA  has  revised  this 
section  in  the  final  rule  from  that  which 
was  pre  posed  in  the  NPRM,  consistent 
with  oti  ler  changes  made  in  the  final 
rule. 

FRA  ntends  to  entertain  petitions  for 
altemat  ive  compliance  under  §  238.201 
to  allov  operation  of  equipment  that 
complins  with  the  static  end  strength 
requirement  (§  238.203)  but  does  not 
fully  cc  mply  with  the  other  final 
standar  Is  in  subpart  C  of  part  238, 
provided  the  petitioner  can  demonstrate 
"equivdent  safety"  in  that  the 
equipm  ent  will  operate  at  a  level  of 
safety  t  lat  is  at  least  equivalent  to  that 
affordei  I  by  the  provision{s)  of  subpart 
C  for  w  lich  alternate  compliance  is 
sought.  Equivalent  safety  may  be 
afforde(  I  by  featuires  or  measures  that 
compensate  for  equipment  that  does  not 
meet  si;  ch  standard(s)  on  its  own. 
Equival  ent  safety  is  met  when  railroad 
employees,  passengers,  and  the  general 
public  i  ire  no  more  at  risk  from 
passenj  er  equipment  that  does  not 
specific  ally  meet  the  requirement(s)  for 
which  i  iltemative  compliance  is  sought, 
but  is  p  rotected  by  compensating 
feature!  or  measures,  than  when  the 
equipm  ent  specifically  complies  with 
the  reqi  urement(s)  itself. 

FRA  recommends  that  the  risk 
assessment  portion  of  a  railroad's 
system  safety  program  be  used  to 
demonstrate  equivalent  safety.  The 
burden  would  be  on  the  petitioning 
raifroac  to  perform  a  comparative  risk 
assessr  lent  and  to  prove  equivalent 
safety.  TiA  has  experience  with  two 
instanc  bs  involving  different  passenger 
equipnlent  operations  where  a 
compaj  ative  risk  assessment  has  been 
used  SI  ccessfuUy.  Amtrak 
commi  isioned  a  comparative  risk 
assessn  lent  between  current  Northeast 


Corridor  operations  and  proposed 
operations  involving  the  HST  at  speeds 
up  to  150  mph.  The  risk  assessment 
demonstrated  that  proposed 
countermeasures  such  as  enhancements 
to  the  train  control  system  and  the 
increased  structvual  strength  and  the 
crash  energy  management  design  of  the 
HST  should  compensate  for  the 
increased  operating  speed.  The 
comparative  risk  assessment 
quantitatively  showed  that,  with  the 
safety  improvements  included  in  the 
Amtrak  plan,  passengers  were  no  more 
at  risk  travelling  on  the  HST  at  150  mph 
on  the  Northeast  Corridor  than  if  they 
were  travelling  on  an  existing  Amtrak 
passenger  train  at  a  lesser  speed  on  the 
same  corridor. 

The  second  instance  is  the  proposed 
Florida  Overland  Express  (FOX) 
operation  of  a  French  TGV  high  speed 
rail  system  in  Florida  that  was  being 
considered  until  January  1999.  The 
State  of  Florida  has  withdrawn  its 
support  for  the  project,  and  work  on  the 
project  has  ceased.  Nonetheless,  FOX 
had  performed  a  comparative  risk 
assessment  of  three  operations:  the  HST 
on  the  Northeast  Corridor,  the  TGV  on 
high  speed  lines  in  France,  and  the 
proposed  FOX  operation  in  Florida.  See 
FRA  Docket:  RM  Pet.  97-1.  The  analysis 
showed  the  TGV  operation  in  France  to 
pose  less  risk  to  passengers  than  the 
HST  on  the  Northeast  Corridor,  and  the 
proposed  FOX  operation  to  be  even 
safer  than  the  TGV  in  France.  The  FOX 
risk  assessment  suggested  that  collision 
avoidance  provided  by  a  dedicated 
right-of-way  with  no  grade  crossings 
more  than  compensated  for  the 
increased  speed  and  decreased 
structural  strength  of  the  proposed 
equipment. 

FRA  cites  these  two  instances  as 
examples  of  what  is  expected  to 
demonstrate  equivalent  safety  for 
proposed  operations  when  a  petition  for 
alternative  compliance  is  submitted  in 
accordance  with  §  238.201.  Any  such 
analysis  would  need  to  be  predicated  on 
a  detailed  engineering  analysis  of  the 
crashworthiness  of  the  vehicles 
proposed  to  be  employed,  permitting 
FRA  to  assess  the  gap  in  safety  between 
those  vehicles  and  equipment  built  to 
the  specific  requirements  of  subpart  C. 
FRA  would  also  expect  an  analysis 
showing  the  effectiveness  of  clearly 
compensating  features  or  measures, 
such  as  closing  grade  crossings, 
providing  absolute  separation  of  lighter 
rail  equipment  from  heavy  rail 
equipment,  or  using  highly  capable 
signal  and  train  control  systems  that 
significantly  reduce  the  probability  of 
accidents  caused  by  human  error.  FRA 
would  provide  advice  and  guidance  to 


organizations  wishing  to  demonstrate 
equivalent  safety,  but  the  burden  of 
performing  a  comparative  risk 
assessment  and  establishing  that  the 
operation  provides  equivalent  safety  is 
on  the  entity  proposing  to  operate 
equipment  that  does  not  fully  comply 
with  the  standards  in  subpart  C. 

Section  238.23     Information  Collection 

This  provision  shows  which  sections 
of  this  part  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  for  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  See 
44  U.S.C.  3501  et  seq.  A  more  detailed 
discussion  of  the  information  collection 
requirements  in  this  part  is  provided 
below. 

Subpart  B — Safety  Planning  and  General 
Requirements 

Section  238.101     Scope 

This  subpart  contains  safety  planning 
requirements  and  other  generally 
applicable  requirements  for  all 
passenger  equipment  subject  to  this 
part. 

Section  238.103    Fire  Safety. 

This  section  contains  the  fire  safety 
planning  and  analysis  requirements  for 
passenger  equipment,  as  well  as  the 
requirements  for  the  materials  used  in 
passenger  equipment.  This  section  is 
comprised  of  parts  of  proposed  sections 
238.105  and  238.115  in  the  NPRM, 
which  FRA  has  combined  together  in 
this  final  rule  as  APTA  had  suggested  in 
its  comments. 

Paragraph  (a)(1)  contains  the  fire 
safety  requirements  for  materials  used 
in  constructing  passenger  cars  and  cabs 
of  locomotive  ordered  on  or  after 
September  8,  2000,  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  2002.  Such  materials  shall  comply 
with  the  test  performance  criteria  for 
flcunmability  and  smoke  emission 
characteristics  as  specified  in  Appendix 
B  to  this  part,  or  alternative  standards 
issued  or  recognized  by  an  expert 
consensus  organization  after  special 
approval  of  FRA's  Associate 
Administrator  for  Safety  under  the 
procedures  specified  in  section  238.21. 
Paragraph  (a)(1)  is  based  on  proposed 
§  238.115(a)(1)  in  the  NPRM.  See  62  FR 
49803. 

In  the  final  rule,  paragraph  (a)(1) 
expressly  applies  to  materials  used  in 
constructing  a  passenger  car  or  a 
locomotive  cab,  unlike  the  wording  of 
proposed  §  238.115(a)(1)  in  Uie  NPRM, 
see  62  FR  49803,  which  expressly 
applied  to  all  materials  used  in 
constructing  the  interior  of  a  passenger 
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car  or  a  locomotive  cab.  As  proposed  in 
the  NPRM,  of  course,  such  materials 
were  required  to  meet  the  test 
performance  criteria  for  flammability 
and  smoke  emission  characteristics 
contained  in  Appendix  B  to  part  238, 
see  62  FR  49823^,  or  alternative 
standards  after  FRA  approval.  ERA  has 
removed  the  word  "interior"  from  this 
paragraph  in  the  final  rule  because  its 
use  is  inconsistent  with  the 
requirements  of  part  238  as  a  whole.  In 
the  NPRM,  proposed  Appendix  B  itself 
provided  test  performance  criteria  for  a 
category  of  materials  entitled,  "Exterior 
Plastic  Components";  specifically,  "End 
Cap"  and  "Roof  Housings"  under  the 
function  of  material  column  in  the  table. 
Further,  proposed  Appendix  B 
separately  provided  test  methods  and 
performance  criteria  for  a  function  of 
material  termed  "Exterior  Boxes"  under 
the  category  entitled,  "Component  Box 
Covers."  As  expressed  in  the  NPRM, 
FRA  intended  that  "exterior"  materials 
used  in  constructing  passenger  cars  and 
locomotive  cabs  comply  wi^  test 
performance  criteria  for  flammability 
and  smoke  emission  characteristics. 
In  the  final  rule,  materials  used  in 
constructing  passenger  cars  and 
locomotive  cabs  are  required  to  meet  the 
test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  as  specified  in  Appendix 
B,  or  alternative  standards  after  FRA 
approval.  As  a  result,  with  the  exception 
of  any  alternative  standards  approved 
by  FRA,  the  terms  of  Appendix  B  govern 
which  testing  of  materials  is,  or  is  not. 
required  as  a  threshold  inquiry. 
Whether  materials  are  physically 
located  on  the  exterior  or  in  the  interior 
of  a  passenger  car,  for  example,  such 
materials  are  subject  to  testing  for 
flammability  and  smoke  emission 
characteristics  if  so  required  by  the 
terms  of  Appendix  B.  Overall,  FRA 
believes  that  the  final  rule  more 
appropriately  specifies  the  flammability 
and  smoke  emission  testing 
.  requirements  for  materials  used  in 
constructing  passenger  cars  and 
locomotive  cabs,  without  unnecessarily 
burdening  railroads.  In  particular  FRA 
notes  that,  unlike  the  NPRM,  Appendix 
B  in  the  final  rule  provides  express 
exceptions  from  the  need  to  test 
materials  used  in  constructing  passenger 
cars  and  locomotive  cabs  under  certain 
conditions.  (See  the  section-by-section 
analysis  discussion  of  Appendix  B  to 
part  238,  explaining  the  changes  to 
Appendix  B.) 

In  its  comments  on  the  NPRM,  APTA 
recommended  that  the  requirements  of 
paragraph  (a)(1)  apply  to  passenger  cars 
and  cabs  of  locomotives  ordered  on  or 
after  one  year  following  the  effective 


date  of  the  final  rule.  APTA's  suggested 
rule  text  did  not  contain  an  outside 
limit  on  the  placement  in  service  of  new 
passenger  equipment  not  meeting  the 
requirements  of  paragraph  (a)(1), 
although  ordered  within  the  permitted 
time.  However,  FRA  believes  that  an 
outside  limit  on  the  placement  in 
service  of  new  passenger  equipment  not 
meeting  the  requirements  of  this  section 
needs  to  be  retained  so  as  not  to  delay 
unnecessarily  the  implementation  of  the 
rule. 

Under  paragraph  {a)(2),  on  or  after 
November  8,  1999  materials  introduced 
into  a  passenger  car  or  a  locomotive  cab, 
during  any  kind  of  rebuild, 
refurbishment,  or  overhaul  of  such 
passenger  equipment,  shall  meet  the  test 
performance  criteria  for  flammability 
and  smoke  emission  characteristics  as 
specified  in  Appendix  B,  or  alternative 
standards  after  FRA  approval  as 
specified  in  this  rule.  Originally,  FRA 
proposed  that  the  test  performance 
criteria  for  flammability  and  smoke 
emission  characteristics  apply  as  of  the 
effective  date  of  the  final  rule  to 
materials  used  in  refurbishing  passenger 
car  and  locomotive  cab  interiors.  FRA 
has  removed  the  express  reference  to 
passenger  car  and  locomotive  cab 
interiors  for  the  reasons  stated  in  the 
above  discussion  of  paragraph  (a)(1). 

In  response  to  the  NPRM,  APTA 
commented  that  it  may  support  a  rule 
requiring  the  materials  selection  criteria 
to  be  used  when  the  interiors  of  existing 
passenger  equipment  are  refurbished,  if 
the  term  refurbish  were  carefully 
defined  in  the  Working  Group  meetings. 
In  either  case.  APTA  recommended  that 
this  provision  should  apply  as  of  one 
year  following  the  effective  date  of  the 
final  rule.  FRA  has  refined  paragraph 
(a)(2)  to  address  APTA's  concern: 
Simply  put,  if- material  is  introduced 
into  passenger  cars  and  locomotive  cabs 
during  any  kind  of  rebuild, 
refurbishment,  or  overhaul  of  the 
equipment,  the  material  must  comply 
with  the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  as  specified  in  Appendix 
B,  or  alternative  standards  after  FRA 
approval.  For  example,  if  a  seat  or  a 
section  of  a  wall  is  replaced,  then  the 
materials  used  to  replace  those 
components  (including  an  individual 
seat  cushion)  must  comply  with  the  test 
performance  criteria  for  flammability 
and  smoke  emission  characteristics  as 
specified  in  Appendix  B,  or  alternative 
standards  after  FRA  approval.  However, 
paragraph  (a)(2)  does  not  in  itself 
require  a  raikoad  to  remove  existing 
materials  from  a  vehicle  that  do  not 
comply  with  test  performance  criteria 
for  flammabiUty  and  smoke  emission 


characteristics,  when  such  materials  are 
found  but  not  intended  to  be  replaced 
during  the  railroad's  rebuilding, 
refurbishment,  or  overhaul  of  that 
vehicle.  Of  course,  such  non-compliant 
materials  may  be  required  to  be 
removed  from  the  vehicle  pursuant  to 
the  fire  safety  analyses  required  under 
paragraph  (d)  of  this  section;  yet.  again, 
the  requirements  of  paragraph  (a)(2)  do 
not  specifically  require  such  removal. 
FRA  beUeves  that  deferring  the 
implementation  of  this  provision  for  one 
year,  as  recommended  by  APTA,  is 
therefore  not  necessary  for  railroads  in 
light  of  this  section's  clearly  defined 
application. 

As  noted  above  in  the  discussions  of 
paragraphs  (a)(1)  and  (a)(2),  raifroads 
can  request  FRA  approval  to  utilize 
alternative  standards  issued  or 
recognized  by  an  expert  consensus 
organization  in  lieu  of  complying  with 
the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  as  specified  in  Appendix 
B.  A  railroad  must  make  such  a  request 
pursuant  to  the  procedures  in  §  238.21 . 

Paragraph  (b)  requires  railroads  to 
obtain  certification  that  a  representative 
sample  of  combustible  materials  to  be 
used  in  constructing  passenger  cars  and 
locomotive  cabs  (piu-suant  to  paragraph 
(a)(1))  or  introduced  into  such 
equipment  as  part  of  any  kind  of 
rebuild,  refurbishment,  or  overhaul  of 
the  equipment  (pursuant  to  paragraph 
(a)(2))  have  been  tested  and  comply 
with  the  fire  safety  requirements 
specified  in  this  part.  Paragraph  (b)  is 
based  on  §238. 11 5(b)  in  the  NPRM. 
FRA  has  modified  the  certification 
requirement  following  a  comment  by 
APTA  on  the  NPRM  that  the 
certification  be  based  on  a 
representative  sample  of  the 
combustible  materials  used.  In  response 
to  another  APTA  comment.  FRA  has 
also  clarified  that  the  certification  be 
based  on  the  results  at  the  time  the 
materials  were  tested. 

Paragraph  (c)  requires  each  railroad  to 
address  the  fire  safety  of  new  equipment 
during  the  design  stage  so  as  to  reduce 
the  risk  of  harm  due  to  fire  to  an 
acceptable  level  using  MIL-STD-882C 
as  a  guide  or  another  such  formal 
methodology.  (A  copy  of  MIL-STD- 
882C  has  been  placed  in  the  public 
docket  for  this  rulemaking.)  To  this  end, 
the  rule  requires  that  each  railroad 
complete  a  written  analysis  of  the  fire 
safety  problem  and  ensure  that  good  fire 
protection  practice  is  used  during  the 
design  of  the  equipment.  This  paragraph 
is  based  on  proposed  §  238.105(a)  and 
(b)  in  the  NPRM.  See  62  FR  49800. 

Booz-Allen  &  Hamilton,  Inc.  (Booz- 
Allen)  commented  that  the  risk 
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level  be  clarified.  It  stated 
does  not  define  a 
(  ptance  level  itself,  and  it 
each  individual  railroad 
determine  that  level  based  on  its 
experience,  fleet  life, 
conditions,  and  other  factors. 

zes  that  MIL-STD-882C 
define  a  specific  acceptance 
Yet,  the  Standard  leads  a 
through  the  steps  necessary  to 
an  acceptance  level,  and  the 
is  in  the  best  position  to  make 

ion.  FRA  notes  that 
en  also  submitted  a  number  of 
on  the  elements  on  the 
analyses  required  by  the  rule, 
has  incorporated  several  of 
in  whole  and  in  part, 
ph  (d)  requires  that  existing 
equipment  and  operations  be 
to  a  fire  safety  analysis  similar 
p  roposed  for  new  equipment  in 
(c).  This  paragraph  is  based 

§  238.105(d)  in  the  NPRM. 
49801.  A  preliminary  fire 
lysis  would  be  required 
first  year.  This  effort  would 
an  overview  of  the  fleet  and 
( environments,  together  with 
( lements  of  risk  (e.g.,  tunnels). 
:;ategory  of  equipment  and 
;  dentified  as  possibly  presenting 
p  table  risk,  a  full  analysis  and 

remedial  action  would  be 
within  the  following  year.  A 
safety  analysis,  including 
the  extent  to  which  materials 
cars  comply  with  the  test 
criteria  for  flammability 
emission  characteristics 
in  Appendix  B  to  this  part  or 
e  standards  approved  by  FRA 
is  part,  would  be  required 
years.  This  overall  review 
osely  parallel  and  reinforce  the 
train  emergency  preparedness 
effort  mandated  under  a 
docket  (see  63  FR  24630;  May 


passeng  ;r 
plaimin ; 
separate 
4, 1998) 

Paragi  aph  (d)  responds  to  NTSB 
concern ;  following  its  investigation  of 
the  colli  sion  involving  a  MARC 
commui  er  train  with  Amtrak's  Capitol 
Limited  at  Silver  Spring,  Maryland,  on 
Februar,'  16,  1996.  Among  13 
recomm  endations  addressed  to  FRA  was 
the  folic  wing: 

Requir ;  that  a  comprehensive  inspection  of 
all  comn  uter  passenger  cars  be  performed  to 
indepen(  ently  verify  that  the  interior 
materiali  in  these  cars  meet  the  expected 
performc  nee  requirements  for  flammability 
and  smo  le  emissions  characteristics. 


0)  (NTSB/RAR-97/02. 
n  and  Derailment  of  Maryland 

MARC  Train  286  and 
Railroad  Passenger  Corporation 


AMTRAK  Train  29  Near  Silver  Spring, 
Maryland  on  February  16,  1996.")  The 
NTSB  noted  that  some  materials  taken 
from  a  MARC  car  not  involved  in  the 
fire  that  resulted  from  the  collision 
"failed  current  flammability  and  smoke 
emissions  testing  criteria,"  and  that  the 
materials  in  the  actual  cab  control  car 
involved  in  the  collision  "also  most 
likely  would  have  failed"  to  meet  the 
testing  criteria.  (NTSB/RAR  97/02  at 
63.)  The  NTSB  did  note,  however,  that 
had  the  materials  met  current 
performance  criteria,  the  outcome 
would  not  have  been  any  different 
because  of  the  presence  of  diesel  fuel 
sprayed  into  the  cab  control  car.  Id. 
Overall,  the  NTSB  found  that  because 
other  commuter  passenger  cars  may  also 
have  interior  materials  that  may  not 
meet  specified  performance  criteria  for 
flammability  and  smoke  emission 
characteristics,  the  safety  of  passengers 
in  those  cars  could  be  at  risk. 

FRA  agrees  with  the  NTSB  that  steps 
must  be  taken  to  minimize  fire  safety 
vulnerabilities  in  the  existing  rail 
passenger  equipment  fleet.  Present  fire 
safety  guidelines  are  advisory  and  were 
not  introduced  by  FRA  until  1984.  Even 
in  recent  years,  passenger  railroads  have 
been  free  to  utilize  non-compliant 
materials  (particularly  during  interior 
refurbishment  funded  locally  without 
FTA  support),  h  is  appropriate  for  each 
commuter  authority  and  Amtrak  to 
evaluate  the  mix  of  materials,  possible 
sources  of  ignition,  and  potential  fire 
environments — including  tunnels,  cuts 
and  elevated  structures  where 
evacuation  to  the  outside  of  the  vehicle 
may  be  difficult  or  ineffectual  in 
reducing  the  risk  of  injury — relevant  to 
the  risk  of  injury  due  to  fire  or  smoke 
exposure. 

FRA  is  concerned  in  particular  with 
the  risk  arising  from  the  operation  of  cab 
cars  forward  and  MU  locomotives.  Due 
to  their  position  in  the  lead  of  a 
passenger  train,  these  vehicles  are  more 
greatly  exposed  to  the  risk  of  fire  fi-om 
collisions  with  other  rail  vehicles  as 
well  as  highway  vehicles  at  grade 
crossings,  hi  a  collision,  fire  may  erupt 
from  the  fuel  tanks  of  both  the  rail  and 
highway  vehicles,  and  also  from  tanks 
used  by  highway  vehicles  that  transport 
loads  of  flammable  material.  The  level 
of  risk  on  each  railroad  corresponds  to 
the  number  of  highway-rail  grade 
crossings,  density  of  rail  traffic,  and 
opportunities  for  collisions. 

FRA  requested  comments  on  the  costs 
and  benefits  associated  with  the 
approach  contained  in  paragraph  (d). 
APTA  commented  that  there  would  be 
little  safety  benefit  to  commuter 
railroads,  and  potentially  great  cost,  in 
requiring  the  fire  safety  program  for  new 


passenger  equipment  to  be  applied  to  all 
categories  of  existing  passenger 
equipment.  APTA  commented  that  the 
need  for  a  program  of  this  type  has  not 
been  demonstrated,  and  that  neither 
statistics  nor  other  evidence  has  been 
presented  to  show  that  non  fuel-fed 
equipment  fires  are  a  serious  cause  of 
injury  or  death  in  the  passenger  railroad 
industry.  APTA  added  that,  unlike  a  fire 
safety  analysis  of  new  equipment,  where 
design  flexibility  exists  to  correct  in  an 
economical  manner  any  deficiencies 
uncovered  by  the  analysis,  costs  to 
modify  existing  equipment  can  be  an 
order  of  magnitude  higher.  Overall, 
APTA  believed  the  impact  of  the 
proposal  to  be  great  due  to  the  expense 
of  retrofitting  equipment,  although  it 
was  unable  to  quantify  the  exact  impact 
without  performing  the  fire  safety 
analyses  necessary  to  determine  what 
modifications  needed  to  be  done  to 
equipment.  Booz-Allen  also  commented 
that  the  rule  will  not  be  cost-effective 
for  existing  passenger  equipment  that 
has  less  than  5  years  of  service  life. 
FRA  recognizes  the  concern  that 
retrofitting  existing  passenger 
equipment  may  impose  considerable 
cost,  and  FRA  neither  proposed  nor  is 
requiring  that  materials  not  complying 
with  the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  be  removed  in  every 
instance  from  existing  passenger 
equipment,  if  such  materials  are  found 
during  a  fire  safety  analysis. 
Accordingly,  each  railroad  is  afforded 
the  flexibility  of  reducing  an 
unacceptable  safety  risk  uncovered 
during  an  analysis  of  its  equipment  by 
the  best  means  it  sees  fit.  However,  FRA 
is  reluctant  to  withhold  application  of 
this  provision  to  equipment  with  less 
than  a  specified  service  life.  First,  the 
practical  question  exists  whether  the 
service  life  of  a  vehicle  can  be  specified 
in  fact,  considering  the  ability  to  extend 
a  vehicle's  life  by  rebuilding  and  the 
possibility  of  its  sale  to  other  railroads. 
Second,  FRA  believes  that  a  preliminary 
fire  safety  analysis  of  all  passenger 
equipment  is  necessary  to  determine 
whether  any  passenger  equipment  may 
present  an  unacceptable  safety  risk  for 
passengers  and  crewmembers, 
regardless  of  the  age  of  the  vehicle.  If  an 
unacceptable  risk  is  in  fact  found  and 
the  railroad  had  intended  on  retiring  the 
equipment  in  the  near  future,  the 
railroad  can  evaluate  for  itself  whether 
it  is  more  economical  to  retire  the 
equipment  or  correct  the  safety 
deficiency.  Further,  considering  the 
historical  record  of  fires  on  passenger 
equipment,  FRA  does  not  expect 
railroads  to  find  widespread  fire  safety 
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problems  on  the  equipment  it  operates, 
and  thus  FRA  would  expect  that  most 
of  the  time  a  preliminary  fire  safety 
analysis  would  be  all  that  is  necessary. 
In  its  comments  on  the  NPRM,  Booz- 
Allen  questioned  whether  the  fire  safety 
analysis  of  existing  equipment  would 
include  consideration  of  nonmetallic 
and  noncombustible  materials.  FRA 
believes  that  such  consideration  is 
necessary  because,  for  example,  floor 
tiles  or  other  non-metallic  materials  may 
have  coatings  that  may  emit  gas  in  a  fire. 
Booz-Allen  also  commented  that  the  fire 
risk  of  equipment  depends  on  the 
ignitability  of  the  materials,  and, 
accordingly,  ignitability  tests  shoidd  be 
included  as  part  of  the  perf'ormance 
criteria.  FRA  believes  the  ignitability  of 
materials  is  sufficiently  addressed  by 
the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  found  in  Appendix  B  to 
this  part. 

In  the  end,  FRA  believes  the  concern 
of  the  commenters  as  to  the  expense  of 
paragraph  (d)  is  overestimated.  A 
railroad  is  not  required  to  replace  non- 
compliant  materials  in  every  instance,  if 
such  materials  are  found,  and  that  has 
been  made  clear  in  the  rule  text.  Neither 
has  FRA  specified  that  the  railroad 
perform  a  fire  safety  analysis  equivalent 
to  that  required  for  new  equipment 
under  paragraph  (c). 

As  a  final  point  FRA  notes  that, 
following  its  investigation  of  the  Silver 
Spring,  Maryland,  passenger  train 
collision,  the  NTSB  also  found  that 
Federal  guidelines  on  the  flammability 
and  smoke  emission  characteristics  and 
the  testing  of  interior  materials  do  not 
provide  for  the  integrated  use  of 
passenger  car  interior  materials  and,  as 
a  result,  are  not  useful  in  predicting  the 
safety  of  the  interior  environment.of  a 
passenger  car  in  a  fire.  (NTSB/RAR-97/ 
02,  at  74)  FRA  believes  that  existing  fire 
safety  guidelines  have  continuing  value 
for  their  specific  purpose.  Those 
guidelines  are  being  codified,  as  revised, 
in  this  final  rule  as  the  best  currently 
available  criteria  for  analysis  of 
individual  materials.  As  noted  above, 
FRA  is  conducting  research  through 
MIST  to  address  the  interaction  of 
materials  and  other  aspects  of  fire  safety 
from  a  broader,  systems  approach.  This 
philosophy  is  embodied  in  part  in 
paragraph  (c)  with  respect  to  new 
equipment.  Based  on  this  ongoing 
research  and  industry  fire  safety  efforts, 
FRA  expects  to  propose  new  fire  safety 
standards  in  the  second  phase  of  this 
rulemaking. 


Section  238.105    Train  Hardware  and 
Software  Safety 

This  section  applies  to  train  hardware 
and  software  used  to  control  or  monitor 
safety  functions  in  passenger  equipment 
ordered  on  or  after  September  8,  2000, 
and  such  components  implemented  or 
materially  modified  in  new  or  existing 
passenger  equipment  on  or  after 
September  9.  2002.  Inclusion  of  these 
requirements  in  passenger  equipment 
reflects  the  growing  role  of  automated 
systems  to  control  or  monitor  passenger 
train  safety  functions. 

This  section  represents  the  merger  of 
proposed  sections  238.107  {"Software 
safety  program")  and  238.121  ("  Train 
system  software  and  hardware")  in  the 
NPRM.  Although  FRA  received  no 
particular  comments  on  these  sections 
in  response  to  the  NPRM,  FRA 
determined  that  these  sections  should 
be  combined  to  make  the  requirements 
of  the  final  rule  more  concise  and  clear. 
Paragraph  (a)  requires  the  railroad  to 
develop  and  maintain  a  written 
hardware  and  software  safety  program 
to  guide  the  design,  development, 
testing,  integration,  and  verification  of 
computer  software  and  hardware  that 
controls  or  monitors  passenger 
equipment  safety  functions.  In 
preparing  this  paragraph  of  the  final 
rule,  FRA  essentially  combined  the 
requirements  proposed  in  §  238.107(a), 
and  §  238.121(a)  of  the  NPRM.  See  62 
FR  49801,  49803.  Paragraph  (b)  states 
that  the  hardware  and  software  safety 
program  shall  be  based  on  a  formal 
safety  methodology  that  includes  a 
Failure  Modes,  Effects,  Criticahty 
Analysis  (FMECA);  full  verification  and 
validation  testing  for  all  hardware  and 
software  that  controls  or  monitors 
equipment  safety  functions,  including 
testing  for  the  interfaces  of  such 
hardware  and  software;  and 
comprehensive  hardware  and  software 
integration  testing  to  ensure  that  the 
software  functions  as  intended.  A 
formal  safety  analysis  that  includes  full 
verification  testing  is  standard  practice 
for  safety  systems  that  contain  software 
components.  Hardware  and  software 
integration  testing  ensures  that  the 
hardware  and  the  software  installed  in 
the  hardware  function  together  as 
intended.  This  testing  is  common 
practice  for  safety  control  systems  that 
include  both  software  and  hardware 
components.  The  requirements  found  in 
paragraph  (b)  arise  in  particular  from 
§  238.121(a)  and  (b)  of  the  NPRM.  See 
62  FR  49803. 

Paragraph  (c)  focuses  on  ensuring  the 
safety  and  reliability  of  software  that 
controls  or  monitors  passenger 
equipment  safety  functions.  Paragraph 


(c)  specifies  that,  for  purposes  of 
complying  with  this  section,  such 
software  shall  be  considered  safety- 
critical  unless  a  completely  redundant, 
failsafe,  non-software  means  to  provide 
the  same  function  is  provided.  The 
requirements  of  this  paragraph  were 
principally  drawn  from  §  238.107(a)  and 
(b)  of  the  NPRM.  See  62  FR  49801 .  FRA 
notes  that  the  final  rule  omits  proposed 
§  238.107(c)  in  the  NPRM  as  a  separate 
provision  in  this  rule.  See  id.  However, 
in  complying  with  paragraph  (c)  of  the 
final  nile.  a  railroad  must  necessarily 
ensure  that  software  safety  requirements 
are  specified  in  its  contracts  for  the 
purchase  of  the  software.  The  railroad 
must  further  retain  documentation  to 
show  that  the  software  was 
manufactured  to  the  design  criteria 
specified  pursuant  to  this  section  and 
that  all  required  testing  was  performed. 
However,  verification  and  validation  of 
control  systems  by  an  independent 
entity  is  not  required  by  this  rule,  nor 
is  a  ftilly  quantitative  proof  of  safety 
mandated  by  this  rule,  as  neither  was 
proposed. 

Paragraph  (d)  specifies  that  hardware 
and  software  that  controls  or  monitors 
safety  functions  shall  include  design 
features  that  result  in  a  safe  condition  in 
the  event  of  a  computer  hardware  or 
software  failure.  Such  design  features 
are  used  in  aircraft,  as  well  as  in 
weapon  control  systems,  to  ensure  their 
safety.  In  the  case  of  primary  braking 
systems,  electronic  controls  must  eidier 
fail  safely  (resulting  in  a  full  service 
brake  application)  or  access  to  full 
pneumatic  control  must  be  provided.  As 
clarified,  this  provision  was  proposed  in 
§  238.121(c)  of  the  NPRM.  See  62  FR 
49803. 

Paragraph  (e)  makes  clear  that  the 
railroad  shall  comply  with  the  elements 
of  its  hardware  and  software  safety 
program  that  affect  the  safety  of  the 
passenger  equipment.  Failure  to  carry 
out  a  provision  unrelated  to  the  safety 
of  the  equipment  is  not  implicated  by 
this  section,  so  as  not  to  unnecessarily 
restrict  the  flexibility  of  the  railroad. 
FRA  adapted  this  requirement  fi-om  that 
proposed  in  §  238.107(d)  of  the  NPRM. 
See  62  FR  498901. 

Overall,  the  requirements  of  this 
section  reflect  good  practices  that  have 
led  to  reliable,  safe  computer  hardware 
and  software  control  systems  in  other 
industries.  Computer  hardware  and 
software  systems  designed  to  these 
requirements  may  require  a  larger  initial 
investment  to  develop,  but  cperience 
in  other  industries  has  shown  that  this 
investment  is  quickly  recovered  by 
significantly  reducing  hardware  and 
software  integration  problems  and 
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1  )7    Inspection,  Testing,  and 
Maintei  laiice  Plan 

This  tection  contains  the  general 
provisii  )ns  requiring  railroads  to 
develoj  i  detailed  plans  for  inspecting, 
testing,  and  maintaining  Tier  I 
equipm  ent.  (The  inspection,  testing,  and 
maintei  lance  plan  for  Tier  II  equipment 
is  coveied  under  §  238.503.)  FRA's  goal 
is  for  ra  ilroads  to  develop  a  set  of 
standai  ds  to  ensure  that  equipment 
remain ;  safe  and  operates  properly  as  it 
wears  and  ages,  and  to  provide  enough 
flexibil  ty  to  allow  individual  railroads 
to  adap  I  the  maintenance  standards  to 
their  oa  ra  unique  operating 
enviror  ment. 

Paraj  raph  (b)  requires  a  railroad  that 
operate  s  Tier  I  passenger  equipment 
subject  to  this  part  to  develop  and 
providd  to  FRA,  if  requested,  particulars 
about  i  s  inspection,  testing,  and 
mainte:  lance  plan  for  that  equipment, 
includi  ng  the  following: 

•  Ins  pection  procedures,  intervals 
and  cri  eria; 

•  Te  ;ting  procedures  and  intervals; 

•  Sc  leduled  preventive  maintenance 

interva  s; 

•  Mjintenance  procedures;  and 

•  Tn  lining  of  workers  who  perform 
the  tasks. 

Since  FRA  does  not  dictate  the  exact 
contents  of  the  plan,  individual 
railroads  retain  much  flexibility  to  tailor 
the  pla  1  to  their  individual  needs  and 
experif  nee.  At  the  same  time,  FRA 
believe  s  this  requirement  is  important 
and  wi  1  cause  railroads  to  re-examine 
their  ir  spection,  testing,  and 
mainte  aance  procedures  to  determine 
that  th(  (y  are  adequate  to  ensure  that  the 
safety-i  elated  components  of  their 
equipn  lent  are  not  deteriorating  over 
time.  T.  his  approach  represents  good 
busine  >s  practice  and  in  most  cases 
merely  formalizes  what  passenger 
railroads  are  already  doing.  However, 
FRA  b(  ilieves  this  section  will  provide 
valuab  e  guidance  to  regional 
govern  tnents  or  coalitions  attempting  to 
establish  new  commuter  rail  service. 

Para  ^aph  (c)  makes  clear  that  the 
inspec  ion,  testing,  and  maintenance 
plan  r(  quired  by  this  section  should  not 
includ  3  procedures  to  address  employee 
workir  g  conditions  that  arise  in  the 
course  of  conducting  the  inspections, 
tests,  and  maintenance  set  forth  in  the 
plan.  F  RA  intends  for  the  plan  required 
by  this  section  to  detail  only  those  tasks 
requin  d  to  be  performed  in  order  to 
conduct  the  inspections,  tests,  and 
mainte  nance  necessary  to  ensure  that 
the  eqi  lipment  is  in  safe  and  proper 
condit  on  for  use.  In  proposing  the 


creation  of  these  plans,  FRA  did  not 
intend  to  enter  into  the  area  of 
addressing  employee  safety  while 
conducting  the  inspections,  tests,  and 
maintenance  covered  by  the  plans.  FRA 
is  always  concerned  with  the  safety  of 
employees  while  conducting  their 
duties,  but  employee  safety  in 
maintenance  and  servicing  areas 
generally  falls  within  the  jurisdiction  of 
the  United  States  Department  of  Labor's 
Occupational  Safety  and  Health 
Administration  (OSHA).  It  is  not  FRA's 
intent  to  oust  OSHA's  jurisdiction  with 
regard  to  the  safety  of  employees  while 
performing  the  inspections,  tests  and 
maintenance  required  by  this  part, 
except  where  FRA  has  aiready 
addressed  workplace  safety  issues,  such 
as  for  blue  signal  protection.  Therefore, 
in  order  to  prevent  any  uncertainty  as  to 
FRA's  intent,  FRA  has  modified  this 
section  by  eliminating  any  language  or 
provision  which  could  have  been 
potentially  perceived  as  displacing  the 
jurisdiction  of  OSHA  and  has  added  a 
specific  clarification  that  FRA  does  not 
intend  for  the  plan  required  by  this 
section  to  address  employee  safety 
issues  that  arise  in  the  course  of 
conducting  the  inspections  and  tests 
described.  Consequently,  the  specific 
elements  that  FRA  proposed  to  be 
included  in  the  inspection,  testing,  and 
maintenance  plan  have  been  eliminated 
for  the  reasons  noted  above  and  because 
they  were  merely  duplicative  of  the 
general  requirements  contained  in 
paragraph  (b)  and  are  unnecessary. 

It  should  also  be  noted  that  the 
general  inspection,  testing,  and 
maintenamce  requirements  previously 
proposed  in  the  1997  NPRM  at 
paragraph  (b)  of  this  section  (62  FR 
49801-802)  and  the  maintenance 
interval  requirements  proposed  at 
paragraph  (c)  have  been  removed  from 
this  section  in  this  final  rule.  The 
conditions  and  components  previously 
proposed  in  paragraph  (b)  of  this  section 
have  been  moved  to  the  periodic 
mechanical  inspection  contained  in 
§  238.307(c).  As  the  conditions 
previously  proposed  in  this  paragraph 
were  intended  to  ensure  that  the 
railroads  had  an  inspection  scheme  in 
place  to  ensure  that  all  systems  and 
components  of  the  equipment  are  free  of 
conditions  that  endanger  the  safety  of 
the  crew,  passengers  or  equipment,  FRA 
believes  that  a  specific  inspection 
interval  would  be  better  suited  to 
address  the  general  condition  of  the 
equipment  and  ensure  the  safety  of 
railroad  employees,  passengers  and 
equipment.  In  addition,  the 
maintenance  interval  requirements  have 
been  modified  and  moved  to  the 


periodic  mechanical  inspection 
requirements  contained  in  §  238.307(b). 
Consequently,  FRA  has  moved  the 
general  conditions  maintenance  interval 
provisions  previously  addressed  in  this 
section  to  the  specific  inspection 
requirements  contained  in  subpart  D  of 
this  final  rule. 

Section  238.109    Training, 
Qualification,  and  Designation  Program 

This  section  contains  the  training, 
qualification,  and  designation 
requirements  for  workers  (that  is,  both 
railroad  employees  and  contractors  as 
defined  in  the  section)  who  perform 
inspection,  testing,  and  maintenance 
tasks.  FRA  believes  that  worker  training, 
qualification,  and  designation  are 
central  to  a  safe  operation. 

Paragraph  (a)  requires  reiilroads  to 
adopt  and  comply  with  a  training, 
qualification,  and  designation  program 
for  employees  and  contractors  who 
perform  safety-related  inspection, 
testing,  or  maintenance  tasks  under  this 
part.  "Contractor,"  in  this  context, 
means  "a  person  imder  contract  with 
the  railroad  or  an  employee  of  a  person 
imder  contract  with  the  railroad  to 
perform  any  of  the  tasks  required  by  this 
part."  FRA  intends  for  the  training, 
qualification,  and  designation 
requirements  to  apply  not  only  to 
railroad  personnel  but  also  to  contract 
personnel  that  are  responsible  for 
performing  brake  system  inspections, 
maintenance,  or  tests  required  by  this 
part.  FRA  believes  that  railroads  are  in 
the  best  position  to  determine  the 
precise  method  of  training  that  is 
required  for  the  personnel  they  elect  to 
use  to  conduct  the  required  brake 
system  inspections,  tests,  and 
maintenance.  Although  FRA  provides 
railroads  with  broad  discretion  to 
develop  training  programs  specifically 
tailored  to  the  type  of  equipment  they 
operate  and  the  personnel  they  employ, 
FRA  will  expect  railroads  to  fidly 
comply  with  the  training  and 
qualification  plans  they  develop.  This 
section  has  been  amended  slightly  from 
that  proposed  in  the  1997  NPRM  in 
order  to  stress  that  a  critical  component 
of  this  training  is  ensuring  that  a 
railroad's  employees  are  aware  of  the 
specific  Federal  requirements  that 
govern  their  work.  Currently,  many 
railroad  training  programs  fail  to 
distinguish  Federal  requirements  from 
company  policy. 

Paragraph  (b)  contains  a  series  of 
general  requfrements  or  elements  which 
must  be  part  of  any  training  and 
qualification  plan  developed  and 
implemented  by  a  raifroad.  FRA 
believes  that  the  elements  contained  in 
this  section  are  specific  enough  to 
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ensure  high  quality  training  while  being 
sufficiently  broad  to  permit  a  railroad  to 
develop  a  training  plan  that  is  best 
suited  to  its  particular  operation.  This 
paragraph  requires  each  railroad  to 
identify  the  specific  tasks  related  to  the 
inspection,  testing  and  maintenance  of 
the  brake  systems  operated  by  that 
railroad,  develop  written  procedures  for 
performing  those  tasks,  identify  the 
skills  and  knowledge  necessary  to 
perform  those  tasks,  and  specifically 
identify  and  educate  its  employees  on 
the  Federal  requirements  contained  in 
.  this  part  related  to  the  performance  of 
those  tasks.  FRA  believes  that  these 
requirements  will  ensure  that,  at  a 
minim lun,  the  railroad  surveys  its  entire 
operation  and  has  identified  the  various 
activities  its  employees  perform.  FRA 
intends  for  these  written  procedures  and 
the  identified  skills  and  knowledge  to 
be  used  as  the  foundation  for  any 
training  program  developed  by  the 
railroad. 

This  paragraph  also  makes  clear  that 
railroads  are  permitted  to  train 
employees  only  on  those  tasks  that  they 
will  be  responsible  for  performing.  FRA 
tends  to  agree  with  several  railroad 
commenters  that  there  is  no  reason  for 
individuals  who  solely  perform  simple 
air  brake  or  mechanical  tests  and 
inspections  to  be  as  highly  trained  as 
those  individuals  responsible  for 
conducting  comprehensive  brake  or 
mechanical  inspections  or  those 
individuals  responsible  for  trouble- 
shooting, maintaining,  and  repairing  the 
equipment.  This  paragraph  also  makes 
clear  that  a  railroad  may  incorporate  an 
already  existing  training  program,  such 
as  an  apprenticeship  program.  Thus, 
railroads  would  likely  not  need  to 
provide  much  additional  training, 
except  training  specifically  addressing 
the  requirements  contained  in  this  part 
and  possibly  refresher  training,  to  its 
mechaniccil  forces  that  have  completed 
an  apprentice  program  for  their  craft. 

This  paragraph  also  contains 
requirements  that  any  program 
developed  must  include  "hands-on" 
training  as  well  as  classroom 
instruction.  FRA  believes  that  classroom 
training  by  itself  is  not  sufficient  to 
ensure  that  an  individual  has  retained 
or  grasped  the  concepts  and  duties 
explained  in  a  classroom  setting.  In 
order  to  adequately  ensure  that  an 
individual  actually  understands  the 
training  provided  in  the  classroom, 
some  sort  of  "hands-on"  capability  must 
be  demonstrated.  FRA  believes  that  the 
"hands-on"  portion  of  the  training 
program  would  be  an  ideal  place  for 
railroads  to  fully  involve  its  labor  forces 
in  the  training  process.  Appropriately 
trained  and  skilled  employees  would  be 


perfectly  suited  to  provide  much  of  the 
"hands-on"  training  envisioned  by  FRA. 
Consequently,  FRA  strongly  suggests 
that  railroads  work  in  partnership  with 
their  employees  to  develop  a  training 
program  which  utilizes  the  knowledge, 
skills,  and  experience  of  the  employees 
to  the  greatest  extent  possible. 

This  paragraph  specifically  requires 
that  employees  pass  either  a  written  or 
oral  examination  covering  the 
equipment,  tasks,  and  Federal 
regulatory  requirements  for  which  they 
are  responsible  as  well  as  require  that 
each  individual  deemed  qualified  to 
perform  a  task  required  by  this  final  rule 
demonstrate  "hands-on"  capability  to 
perform  that  task.  This  paragraph  also 
contains  requirements  for  conducting 
periodic  refresher  training  and 
supervisor  oversight  of  an  employee's 
performance  once  training  is  provided. 
FRA  believes  both  these  requirements 
are  essential  to  ensure  that  an 
individual  continues  to  possess  the 
knowledge  and  skills  necessary  to 
continue  to  perform  the  tasks  for  which 
the  individual  is  assigned 
responsibility.  Furthermore,  employees 
must  be  periodically  retrained  in  order 
to  keep  up  with  technological  advances 
relating  to  braking  systems  that  are 
constantly  being  made  by  the  industry. 

This  paragraph  also  contains  the 
requirements  related  to  maintaining 
adequate  records  for  establishing  that 
individuals  are  capable  of  performing 
the  tasks  for  which  they  are  assigned 
responsibility.  FRA  believes  that  the 
record  keeping  requirements  contained 
in  this  paragraph  are  the  cornerstone  of 
the  training  and  qualification 
provisions.  As  FRA  is  not  proposing 
specific  training  curriculums  or  specific 
experience  thresholds,  FRA  believes 
that  these  record  keeping  provisions  are 
vital  to  ensiuing  that  proper  training  is 
being  provided  to  railroad  personnel. 
FRA  believes  these  requirements 
provide  the  means  by  which  FRA  will 
judge  the  effectiveness  and 
appropriateness  of  a  railroad's  training 
and  qualification  program.  These 
provisions  also  provide  FRA  with  the 
ability  to  independently  assess  whether 
the  training  provided  to  a  specific 
individual  adequately  addresses  the 
tasks  for  which  the  individual  is 
deemed  capable  of  performing,  and  will 
most  likely  prevent  potential  abuses  by 
railroads  to  use  insufficiently  trained 
individuals  to  perform  the  necessary 
inspections,  tests,  and  maintenance 
required  by  this  rule.  This  paragraph 
makes  clear  that  FRA  intends  to  require 
that  railroads  maintain  specific 
personnel  qualification  records  for  all 
personnel  (including  contract 
persoimel)  responsible  for  the 


inspection,  testing,  and  maintenance  of 
train  brake  systems.  This  paragraph  also 
makes  clear  that  the  records  maintained 
by  a  railroad  contain  sufficient  detail 
regarding  the  training  provided  in  order 
for  FRA  to  ascertain  the  basis  for  the 
railroad's  determination. 

FRA  believes  that  many  benefits  can 
be  gained  from  this  increased 
investment  in  training.  Better 
inspections  will  be  performed,  resulting 
in  the  running  of  less  defective 
equipment,  which  translates  to  a  better 
safety  record.  Equipment  conditions 
requiring  maintenance  attention  are 
more  likely  to  be  found  while  the 
equipment  is  at  a  maintenance  or  yard 
site  where  repairs  can  be  more  easily 
done.  Trouble-shooting  of  brake  and 
mechanical  problems  will  take  less  time 
and  more  maintenance  will  be  done 
right  the  first  time,  resulting  in  cost 
savings  due  to  less  rework. 

Section  238.111     Pre-Revenue  Service 
Acceptance  Testing  Plan 

This  section  provides  requirements 
for  pre-revenue  service  testing  of 
passenger  equipment  and  relates  to 
subpart  G,  which  describes 
requirements  for  the  procurement  of 
Tier  II  passenger  equipment  and  for  a 
major  upgrade  or  introduction  of  new 
technology  that  could  affect  safety 
systems  of  Tier  11  passenger  equipment. 
Pre-revenue  service  acceptance  tests  are 
extremely  important  in  that  they  are  the 
culmination  of  all  the  safety  analysis 
and  component  tests  of  a  railroad's 
system  safety'  program  or  other  safety 
planning  efforts.  The  pre-revenue 
service  tests  are  intended  to  prove  that 
the  equipment  can  be  operated  safely  in 
its  intended  environment  and 
demonstrate  the  effectiveness  of  the 
system  safety  program  or  other  safety 
planning  imdertaken  by  the  raifroad. 

FRA  has  revised  and  clarified  this 
section  based  on  comments  received  in 
response  to  the  NPRM.  APTA  believed 
that  the  proposed  test  program  was 
excessive  for  equipment  that  has 
previous  successful  operating 
experience.  It  believed  that  an  extensive 
pre-revenue  service  test  program  is 
needed  only  when  a  new  type  of 
equipment  is  placed  in  revenue  service 
for  the  first  time.  Otherwise,  APTA 
suggested  a  simple  compatibility  check 
with  the  infrastructure  of  a  specific 
railroad  is  all  that  is  needed  when  the 
railroad  procures  new  equipment  that 
has  successful  operating  experience  on 
other  railroads.  APTA  claimed  that  FRA 
does  not  have  the  in-house  expertise  to 
approve  plans,  and  that  the  need  for 
FRA  approval  will  delay  the 
introduction  of  new  equipment,  causing 
a  needless  expense.  APTA 
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recomir  ended  that  the  rule  require  a  full 
test  pro  p"am  only  for  the  first  time 
equipm  3nt  is  introduced  into  revenue 
service,  that  FRA  not  approve  the  test 
plans,  a  ad  that  FRA  instead  be  invited 
by  railr(  tads  to  witness  the  pre-revenue 
service  ests. 

Amtri  ik,  in  its  comments  on  the 
NPRM,  jxpressly  agreed  with  APTA. 
Amtrak  believed  FRA  does  not  have  the 
resourci  !s  to  support  the  burden  that 
would  I  e  required  by  the  proposal. 
Further  Amtrak  believed  there  is  no 
technici  J  justification  to  require  the 
formal  l  esting  proposed  by  FRA  when  a 
particu  ar  equipment  order  is  nothing 
more  th  an  acquiring  additional 
equipm  3nt  identical  to  that  purchased 
on  a  pn  vious  order.  Amtrak  suggested 
that  fori  nal  testing  be  limited  to  new 
and  untried  types  of  equipment 
accordi  ig  to  a  long-standing  AAR 
practice . 

Metre  commented  that  the  rule  should 
require  railroads  to  submit  their  own 
pre-rev(  mue  service  testing  plans  to  FRA 
and  inv  ite  FRA  to  witness  the  testing, 
instead  of  having  FRA  determine  when 
and  how  railroads  should  conduct 
accepta  ace  testing  on  their  systems. 
Metra  e  icplained  that  railroads  know 
their  o\  m  systems  and  are  more  capable 
of  desij  ning  testing  plans  compatible 
with  th  jir  systems.  Metra  believed 
waiting  for  FRA  testing  and  approval 
would  ( :ause  needless  delay  and 
expensi  s. 

In  its  comments  on  the  NPRM,  the 
BRC  be  ieved  this  section  to  be  wholly 
necessa  ry  because  of  the  types  of 
equipm  ent  being  brought  into  service 
that  gei  lerally  do  not  comply  with  the 
safety  appliance  laws  or  the  safety 
glazing  regulations,  or  both.  The  BRC 
believed  that  this  equipment  must 
comply  with  applicable  laws  and 
regulat:  ons  affecting  the  safety  of 
passenj  ers  and  railroad  workers  in 
order  t(  be  brought  into  service  in  the 
United  Service.  The  BRC  also 
recomn  tended  that  the  pre-revenue 
service  testing  plan  be  filed  with  FRA  so 
that  the  plan  will  be  available  under  the 
Freedo  n  of  Information  Act  (FOIA). 

In  pr  jposing  requirements  for  pre- 
revenu  (  service  acceptance  testing,  FRA 
did  dis  ingmsh  between  passenger 
equipn  ent  that  has  previously  been 
used  in  revenue  service  in  the  United 
States  <nd  that  which  has  not.  In  lieu  of 
the  req  iirements  proposed  in  §  238.213 
(a)  through  (e)  of  the  NPRM,  paragraph 
(f)  pro\  ided  for  an  abbreviated  testing 
proced  ire  for  passenger  equipment  that 
has  pre  viously  been  used  in  revenue 
service,  See  62  FR  49763,  49802-3. 
Accorc  ingly,  FRA  agrees  that  when  a 
particu  lar  equipment  order  is  nothing 
more  t:  lan  acquiring  additioned 


equipment  identical  to  that  purchased 
on  a  previous  order,  there  is  no  need  for 
detailed  testing  requirements.  This  is 
reflected  in  §238.1 11  (a)  of  the  final  rule, 
which  governs  testing  requirements  for 
passenger  equipment  that  has 
previously  been  used  in  revenue  service 
in  the  United  States.  Each  railroad  is 
required  to  test  such  equipment  only  to 
ensure  the  compatibility  of  the 
equipment  with  the  railroad's  operating 
system.  Although  the  railroad  must  keep 
a  record  of  such  testing  and  make  it 
available  to  FRA  for  inspection  and 
copying,  no  formal  submission  to  FRA 
is  required.  (In  this  regard,  FRA  does 
not  believe  that  the  plan  must  be 
submitted  to  FRA  for  the  purpose  that 
it  may  be  available  to  the  public  under 
FOIA,  as  that  justification,  in  itself, 
would  require  virtually  any  railroad 
safety  record  to  be  submitted  to  FRA, 
whether  or  not  FRA  deems  it  necessary.) 
Further,  no  FRA  approval  is  required 
prior  to  testing  the  equipment  or  placing 
it  in  revenue  service.  FRA  expects  the 
requirements  of  paragraph  (a)  to  apply 
in  the  majority  of  situations  a  railroad 
places  passenger  equipment  in  service 
for  the  first  time,  and  FRA  has 
consequently  placed  this  provision  at 
the  beginning  of  §238.111  for  ease  of 
use  by  the  regulated  commuaiity. 

As  specified  in  the  final  rule, 
§  238.111(a)  applies  not  only  to  the 
actual  equipment  which  has  previously 
been  used  in  revenue  service  in  the 
United  States  or  to  equipment  which  is 
manufactured  identically  thereto. 
Paragraph  (a)  also  applies  to  equipment 
which  is  similarly  memufactiired  to  that 
equipment  and  has  no  material 
differences  in  safety-critical  components 
or  systems. 

Paragraph  (b)  contains  the 
requirements  for  a  railroad  placing 
passenger  equipment  in  service  for  the 
first  time  on  its  system  when  the 
equipment  has  not  previously  been  used 
in  revenue  service  in  the  United 
States — in  other  words,  when  the 
equipment  is  not  covered  by  paragraph 
(a).  Each  railroad  must  develop  a  pre- 
revenue  service  acceptance  testing  plan 
and  submit  the  plan  to  FRA  at  least  30 
days  prior  to  beginning  testing.  Previous 
testing  of  the  equipment  at  the 
Transportation  Test  Center,  on  another 
railroad,  or  elsewhere  should  be 
included  in  the  submission. 

The  requirements  of  paragraph  (b) 
distinguish  between  whether  the 
passenger  equipment  intended  for 
service  is  Tier  I  or  Tier  II  passenger 
equipment,  and  FRA  has  decided  to 
require  approval  of  testing  plans  only 
for  Tier  II  equipment.  Although  FRA 
disagrees  with  APTA's  claim  that  FRA 
does  not  have  the  in-house  expertise  to 


approve  the  testing  plans,  FRA  is 
mindful  of  APTA's  concern  that  the 
need  for  FRA  approval  of  the  plans  may 
unnecessarily  delay  the  introduction  of 
new  equipment.  Further,  not  having 
endless  resources,  FRA  has  decided  to 
focus  its  resources  here  on  Tier  11 
passenger  equipment  in  light  of  the 
equipment's  higher  operating  speed  and 
greater  potential  risk.  As  a  result,  a 
railroad  intending  to  place  in  service 
Tier  I  equipment  under  this  paragraph 
does  not  need  FRA  approval  of  its  test 
plan  for  the  equipment  or  FRA  approval 
to  place  the  equipment  in  service.  Of 
course,  paragraph  (b)  does  provide  that 
for  Tier  I  equipment  the  railroad  must 
notify  FRA  to  permit  the  agency  to 
witness  the  testing  (paragraph  (b)(2)); 
comply  with  the  testing  plan  (paragraph 
(b)(3));  docimient  the  results  of  the 
testing  and  make  it  available  for  FRA 
inspection  (paragraphs  (b)(4),  (6));  and 
correct  or  otherwise  compensate  for 
safety  deficiencies  uncovered  during  the 
testing  prior  to  introducing  the 
equipment  in  revenue  service 
(paragraph  (b)(5)).  Each  railroad  is  also 
under  an  independent  duty  to  comply 
with  the  other  requirements  of  Part  238 
and  the  railroad  safety  laws  in  general. 
In  this  regard,  a  railroad  would  have  to 
obtain  a  waiver  of  FRA  safety 
regulations  through  the  formal 
procedures  of  49  C.F.R.  part  211  before 
introducing  any  equipment  into  service 
that  does  not  comply  with  the  safety 
appliance  regulations  or  the  safety 
glazing  standards,  for  example. 
However,  by  operation  of  §238.111,  a 
railroad  is  not  restricted  from  seeking  a 
waiver  of  an  FRA  safety  regulation 
under  49  C.F.R.  part  211,  nor  is  FRA 
restricted  from  granting  such  a  waiver. 
Part  211  contains  procedures  to  ensure 
that  FRA  grants  a  waiver  of  a  safety 
regulation  in  the  interest  of  employee 
and  public  safety. 

For  Tier  II  passenger  equipment, 
paragraph  (b)  requires  the  railroad  to 
follow  the  additional  steps  of  obtaining 
FRA  approval  of  the  testing  plan  under 
the  procediu-es  specified  in  §  238.21 
(paragraph  fb)(l));  reporting  the  resiUts 
of  the  testing  to  FRA  (paragraph  (b)(4)); 
agreeing  to  comply  with  any  operational 
limitations  imposed  by  FRA  on  the  use 
of  the  equipment  (paragraph  (b)(5));  and 
obtaining  FRA  approval  prior  to  placing 
the  equipment  in  revenue  service 
(paragraph  (b)(7)).  Under  paragraph 
(b)(7),  a  raifroad  is  not  required  to 
follow  the  formal  requirements  set  forth 
in  §238.21. 

Paragraph  (c)  applies  only  to  Tier  II 
passenger  equipment.  If  a  raifroad  plans 
a  major  upgrade  or  introduction  of  new 
technology  in  Tier  II  passenger 
equipment  that  has  been  used  in 
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revenue  service  in  the  United  States  and 
that  affects  a  safety  system  on  such 
equipment,  the  railtoad  shall  follow  the 
procedures  specified  in  paragraph  (b) 
prior  to  placing  the  equipment  in 
revenue  service  with  such  a  major 
upgrade  or  new  technology.  This 
requirement  is  based  on  proposed 
§§  238.603  (b)  and  (c)  in  the  NPRM.  See 
62  FR  49823.  FRA  has  integrated  those 
proposed  requirements  into  the  section 
for  clarity,  as  alluded  to  in  the  NPRM. 
See  62  FR  49785. 

Overall,  FRA  believes  the  set  of  steps 
and  the  documentation  required  by 
§  238.111  are  necessary  to  ensure  that 
all  safety  risks  have  been  reduced  to  a 
level  that  permits  the  equipment  to  be 
used  in  revenue  service. 

Section  238.113    Emergency  Window 
Exits 

This  section  represents  the  partial 
merger  of  NPRM  §  238.235,  emergency 
window  exit  requirements  for  Tier  I 
passenger  equipment,  and  NPRM 
§238.439,  as  it  concerned  emergency 
window  exit  requirements  for  Tier  11 
passenger  equipment.  FRA  has 
combined  these  sections  principally  in 
response  to  the  NTSB's  comment  on  the 
proposed  rule  that  these  requirements 
should  not  be  differentiated  on  the  basis 
of  train  speed. 

Paragraph  (a)(1)  requires  that  a  single- 
level  passenger  car,  other  than  a 
sleeping  car  or  similarly  designed  car, 
have  a  minimum  of  foiu  emergency 
window  exits,  either  in  a  staggered 
configuration  where  practical  or  with 
one  located  in  each  end  of  each  side  of 
the  car.  A  bi-level  car  shall  have  a 
minimum  of  foui  emergency  window 
exits  on  each  main  level,  configured  as 
above,  so  that  the  car  has  a  minimum 
total  of  eight  emergency  window  exits. 

FRA  received  several  comments 
relating  to  the  quantity  of  emergency 
window  exits  that  the  rule  should 
require.  First,  the  NTSB  commented  that 
specifying  a  minimum  quantity 
requirement  for  emergency  window 
exits  in  passenger  cars  is  not  sufficient. 
The  NTSB  believed  that  the  requirement 
should  be  based  on  the  capacity  of  the 
passenger  car,  the  number  of  door  exits, 
and  the  scientifically-determined  time 
needed  to  completely  evacuate  the  fully- 
loaded  passenger  car.  Next,  Talgo 
commented  that  passenger  cars  half  the 
length  of  conventional  cars  should  be 
required  to  have  only  two  emergency 
window  exits  on  each  main  level. 
Further,  Bombardier  commented  that 
instead  of  limiting  the  application  of 
this  section  to  emergency  window  exits, 
FRA  should  apply  the  requirements  of 
this  section  broadly  to  emergency 
exits — whether  or  not  those  exits  are 


windows— to  permit  flexibility  and 
innovation  in  future  passenger  car 
designs.  Bombardier  added  that  any 
such  requirement  would  be  in  addition 
to  the  requirement  for  side  doors. 

The  final  rule  largely  carries  forward 
the  NPRM's  proposal,  and  the  current 
Federal  requirement  in  §  223.9(c)  of  this 
chapter  for  foin  emergency  window 
exits  in  each  passenger  car.  The 
requirement  for  a  minimiun  number  of 
window  exits  is  important  to  ensure  an 
unobstructed  avenue  of  egress  in  a 
variety  of  accident  scenarios,  regardless 
of  car  capacity.  Of  course,  as  FRA  has 
explained,  the  Volpe  Center  is  working 
on  an  emergency  evacuation 
performance  requirement  for  passenger 
cars  to  determine  the  number  of  total 
exits  necessary  to  evacuate  the 
maximum  passenger  load  in  a  specified 
time  for  various  situations.  Further, 
through  the  APTA  PRESS  effort,  FRA 
understands  that  APTA  is  developing  a 
systems  approach  to  emergency  egress 
similar  to  that  which  Bombardier  has 
suggested  in  its  comments.  FRA 
recognizes  the  merit  such  approaches 
have  and  will  consider  these  alternative 
approaches  in  Phase  II  of  the 
rulemaking. 

Paragrapn  (b)  requires,  as  specified, 
each  emergency  window  exit  in  a  new 
passenger  car,  including  a  sleeping  car, 
to  have  a  minimum  unobstructed 
opening  with  dimensions  of  26  inches 
horizontally  by  24  inches  vertically.  In 
the  NPRM,  FRA  invited  comments  as  to 
what  size  requirements  for  emergency 
window  exits  FRA  should  impose  in  the 
final  rule.  FRA  had  proposed  that  Tier 
I  equipment  have  a  minimum, 
unobstructed  emergency  window  exit 
opening  of  24  inches  horizontally  by  18 
inches  vertically,  and  that  Tier  11 
equipment  have  a  minimum, 
unobstructed  emergency  window  exit 
opening  of  30  inches  horizontally  by  30 
inches  vertically.  The  Tier  11  Equipment 
Subgroup,  including  Amtrak,  had 
recommended  the  latter  requirement  for 
application  to  Tier  II  equipment. 
However,  the  full  Working  Group 
advised  against  imposing  such  a 
requirement  on  Tier  I  equipment.  FRA 
bad  explained  in  the  NPRM  that, 
although  it  would  prefer  that  all 
emergency  window  exits  afford  the 
larger  opening,  the  Tier  I  equipment 
proposal  provided  the  minimum 
opening  needed  for  a  fully-equipped 
emergency  response  worker  to  gain 
access  to  the  interior  of  a  train. 

The  NTSB  commented  that  the 
horizontal  and  vertical  openings  of 
emergency  window  exits  should  be  the 
same  for  both  tiers  of  equipment,  as  the 
speed  at  which  the  equipment  travels 
should  not  matter.  The  NTSB  stated  that 


the  emergency  window  exit  dimensions 
should  be  determined  by  the  size 
dimensions  needed:  (1)  To  extricate  an 
injured  person  from  the  passenger  car: 
and  (2)  to  allow  an  emergency 
responder  fitted  with  a  self-contained 
breathing  apparatus  to  enter  the 
passenger  car.  The  NTSB  noted  that  one 
of  the  typical  adult  backboards  used  by 
emergency  responders  to  evacuate 
injured  persons  is  24  inches  wide  by  72 
inches  long,  and  therefore  may  not  clear 
a  window  24  inches  wide.  (The  NTSB 
did  note  that  the  other  typical  adult 
backboards  measure  16  inches  wide  by 
72  inches  long,  and  12  inches  wide  by 
84  inches  long.  The  NTSB  also  stated 
that  a  typical  steel  basket  stretcher  used 
by  emergency  responders  measiu^s 
about  23  inches  horizontally  by  8  inches 
deep  by  about  81  inches  vertically.)  The 
NTSB  further  noted  the  concern  that  if 
a  car  derails  to  the  extent  that  the 
normal  vertical  dimension  becomes  the 
horizontal  dimension,  the  backboard 
must  be  tilted  to  fit  through  the  opening. 
(Dining  Working  Group  discussions,  it 
was  noted  that  for  this  to  happen,  the 
car  must  come  to  rest  on  its  end.) 
Moreover,  the  NTSB  stated  that  an 
emergency  responder  with  a  self- 
contained  breathing  apparatus  may  have 
difficulty  entering  an  18-inch  vertical 
opening. 

FRA  agrees  that  the  emergency 
window  exit  size  requirements  should 
be  the  same  for  both  tiers  of  equipment. 
The  final  rule  requires  that  emergency 
window  exits  have  a  minimum 
unobstructed  opening  with  dimensions 
26  inches  horizontally  by  24  inches 
vertically.  This  requirement  only 
applies  to  new  cars,  however,  as 
specified  in  paragraph  (b).  FRA 
recognizes  that  these  dimensions  are 
greater  than  those  proposed  for  Tier  I 
passenger  equipment  (and  smaller  than 
those  proposed  for  Tier  II  passenger 
equipment). 

A  review  of  emergency  window  exit 
sizes  on  the  nation's  rail  passenger  car 
shows  a  wide  variation  in  window  size. 
Differences  in  size  are  not  necessarily 
attributable  to  the  age  of  the  passenger 
cars:  On  certain  railroads,  some  older 
passenger  cars  have  smaller  emergency 
window  exits  than  do  newer  passenger 
cars;  whereas,  on  other  railroads,  some 
newer  passenger  cars  have  smaller 
emergency  window  exits  than  do  older 
passenger  cars.  Staff  from  the  Boston, 
Massachusetts,  and  Los  Angeles, 
California,  fire  departments 
recommended,  upon  DOT's  inquiry,  that 
emergency  window  exits  provide  at 
least  a  26-inch  horizontal  opening  to 
maneuver  a  24-inch  wide  stretcher  into 
and  out  of  the  window.  They  also 
expressed  concern  whether  an  1 8-inch 
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vertical  )pening  would  be  large  enough 
to  allow  an  emergency  responder 
a  self-contained  breathing 

to  fit  through  the  window, 
^tates  Department  of  Defense 
(October  31,  1996), 
contains  design  criteria  for 
« ngineering,  provides 

for  rectangular  access 
for  male  body  passage  as 

by  the  amount  of  clothing 
side  access,  MIL-STD-1472E, 
7.8.3  provides  that  openings 
not  less  than  26  inches  in  depth 
and  30  inches  in  width 

for  a  male  wearing  light 
Fiurther,  the  standard  provides 
lings  shall  be  not  less  than  29 
depth  and  34  inches  in  width 
wearing  bulky  clothing.  (This 
f  the  military  standard  has  been 
the  public  docket  for  this 
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basis  of  the  comments  and 
received  following 
of  the  NPRM,  FRA  believes 
e  mergency  window  exit  vertical 
of  18  inches  is  not  sufficient  for 
cars.  The  emergency  wdndow 
requirements  contained  in  this 
provide  a  more  reasonable 
for  passage  of  large,  fully- 
jersons,  including  emergency 
personnel  with  fire  gear.  The 
are  practicable  in  light  of 
n  of  many  passenger  cars  in  the 
I  ttates 
plained  in  the  NPRM  that 
be  advanced  by  staggering 

of  emergency  window 
iiat  the  exits  are  located 

across  from  each  other  on 
sides  of  a  car,  instead  of 
:hem  directly  across  from  each 

invited  comment  on  this 
well  as  on  the  concern  that  the 
■<  ngement  of  passenger  cars  may 
to  and  the  removal  of 
window  exits.  The  NTSB 
ted  that  emergency  window 
be  staggered  rather  than 
each  other,  and  they  must  also 
as  uniformly  as  practical 
for  passenger  distribution.  The 
require  staggering  where 
.  but  other  considerations  must 
into  account,  including  the 
provide  an  unobstructed  exit 
diminishing  normal  seating 
.  Railroads  should  be  mindful 
ends  of  a  car  are  crushed  in 
1  on,  then  the  window  exits 
at  the  car's  ends  may  be 
inoperable.  In  this  regard, 
of  the  term  "in  each  end"  in 
h  (a)(1)  refers  to  the  forward 
ends  of  a  car  as  divided  in  its 
and  does  not  literally  refer  to 
forward  and  rear  ends  of  a 
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car  nor  require  that  emergency  window 
exits  be  placed  at  the  extreme  ends  of 
a  car. 

FRA  is  requiring  that  each  sleeping 
car,  and  any  similarly  designed  car 
having  a  number  of  separate 
compartments  intended  to  be  occupied 
by  passengers  or  train  crewmembers, 
have  at  least  one  emergency  window 
exit  in  each  compartment.  An  example 
of  a  similarly  designed  car  subject  to 
this  requirement  is  a  crew  dormitory 
car.  If  an  emergency  window  exit  is  not 
provided  in  individual  sleeping 
compartments,  occupants  of  those 
compartments  may  have  difficulty 
reaching  the  car's  doors  quickly  in  an 
emergency,  especially  if  the  car's 
interior  passageways  become  blocked  or 
obscured  by  smoke.  An  emergency 
window  exit  is  necessary  in  each 
compartment  to  enable  occupants  to 
quickly  exit  the  car  in  a  life-threatening 
situation,  as  when  the  car  is  submerged. 
FRA  notes  that,  for  purposes  of  this 
section,  a  restroom  is  not  a  compartment 
specifically  required  to  have  an 
emergency  window  exit. 

Paragraph  (a)(3)  requires  that  each 
emergency  window  exit  be  designed  to 
permit  rapid  and  easy  removal  during 
an  emergency  situation  without 
requiring  the  use  of  a  tool  or  other 
implement.  In  the  NPRM,  FRA  had 
specified  that  the  emergency  window 
exit  must  be  easily  operable  by  a  5th- 
percentile  female  without  requiring  the 
use  of  a  tool  or  other  implement.  In 
response  to  the  proposal,  Bombardier 
commented  that  the  feasibility  and 
practicability  of  making  the  emergency 
exit  operable  by  a  5th-percentile  female 
is  not  known  at  this  time.  Bombardier 
recommended  FRA  more  fully  examine 
the  feasibility  of  designing  and 
maintaining  passenger  cars  to  meet  this 
requirement  before  it  is  made  a  rule.  In 
the  final  rule,  FRA  believes  it 
appropriate  not  to  specify  a  requirement 
at  this  time  for  the  ease  of  operability  of 
an  emergency  window  exit  by  a  5th- 
percentile  female.  In  Phase  II  of  the 
rulemaking,  FRA  will  evaluate  with  the 
Working  Group  whether  such  a  concept 
should  be  reintroduced.  Instead,  FRA 
has  decided  to  incorporate  into  the  final 
rule  language  from  the  definitions  of 
"emergency  window"  found  in  49  CFR 
parts  223  and  239 — that  is,  each 
emergency  window  must  be  designed  to 
permit  its  rapid  and  easy  removal 
during  an  emergency  situation — and 
specifically  require  that  such  rapid  and 
easy  removal  of  the  window  be  able  to 
be  accomplished  without  requiring  the 
use  of  a  tool  or  other  implement. 

Paragraph  (c)  is  reserved  for 
emergency  window  exit  marking  and 
operating  instruction  requirements. 


These  requirements  are  currently 
provided  in  the  rule  on  passenger  train 
emergency  preparedness.  See  63  FR 
24630.  In  Phase  11  of  the  rulemaking, 
FRA  will  consider  integrating  into  this 
part  (part  238)  the  emergency  window 
exit  marking  and  operating  instruction 
found  in  parts  223  and  239  of  this 
chapter.  Additionally,  FRA  will 
consider  revising  those  requirements  as 
necessary. 

Section  238.115    Emergency  Lighting 

Experience  gained  during  emergency 
response  to  several  passenger  train 
accidents  indicates  that  emergency 
lighting  systems  either  did  not  work  or 
failed  after  a  short  time,  greatly 
hindering  rescue  operations.  This 
section  requires  that  passengers  cars 
ordered  on  or  after  September  8,  2000, 
or  placed  in  service  for  the  first  time  on 
or  after  September  9,  2002,  be  equipped 
with  emergency  lighting  providing  at 
least  an  average  illumination  level  of  1 
foot-candle  at  floor  level  adjacent  to 
each  exterior  door  and  each  interior 
door  providing  access  to  an  exterior 
door  (such  as  a  door  opening  into  a 
vestibule).  In  addition,  the  emergency 
lighting  on  such  cars  must  provide  an 
illumination  level  of  at  least  an  average 
of  1  foot-candle  at  floor  level  along  the 
center  of  each  aisle  and  passageway, 
and  a  minimum  of  0.1  foot-candle  at 
floor  level  at  any  point  along  the  center 
of  each  aisle  and  passageway.  The  cars 
must  also  be  equipped  with  a  back-up 
power  feature  capable  of  operating  the 
lighting  for  a  minimum  of  90  minutes 
after  loss  of  normal  power  with  no  more 
than  a  40%  loss  of  the  prescribed 
illumination  levels. 

In  the  NPRM,  FRA  proposed  requiring 
for  both  passenger  cars  and  locomotives 
a  minimum  emergency  lighting 
illumination  level  of  5  foot-candles  at 
floor  level  for  all  potential  passenger 
and  crew  evacuation  routes  fi-om  the 
equipment.  See  62  FR  49803.  FRA 
explained  that  its  proposal  was  not  a 
recommendation  of  the  Working  Group, 
as  FRA  believed  an  illumination  level 
higher  than  that  suggested  by  members 
of  the  Working  Group  was  necessary  for 
passengers  to  locate  emergency  exits, 
read  instructions  for  operation  of  the 
exits,  and  operate  the  exits.  See  62  FR 
49764.  FRA  did  request  comments 
whether  the  lighting  intensity 
requirement  need  be  5  foot-candles  at 
floor  level  for  all  potential  evacuation 
routes  if  the  rail  vehicle  has  a 
combination  of  lower  intensity  floor 
proximity  lighting,  similar  to  that  used 
on  aircraft  to  mark  the  exit  path,  and 
higher  intensity  lighting  at  .the  vehicle's 
exits.  FRA  also  proposed  applying  the 
emergency  lighting  requirements  to 
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rebuilt  passenger  equipment,  and  noted 
that  it  was  considering  applying  these 
requirements  to  existing  passenger 
equipment  sooner  than  when  the 
equipment  is  rebuilt. 

In  response  to  FRA's  proposal,  APTA 
commented  that  requiring  a  minimum 
emergency  lighting  illumination  level  of 
5  foot-candles  is  excessive.  APTA 
believed  that  roughly  a  five-fold 
increase  in  battery  capacity  would  be 
necessary  to  comply  with  the  proposed 
illumination  standard  when  combined 
with  the  two-hour  minimum  duration 
requirement  proposed  in  the  rule.  APTA 
stated  that  a  minimum  emergency 
lighting  illumination  level  of  1  foot- 
candle  is  adequSte  for  new  equipment, 
based  on  recent  light  level 
measurements  taken  on  passenger 
coaches  by  Volpe  Center  personnel. 
APTA  noted  that  a  survey  in  support  of 
its  APTA  PRESS  efforts  shows 
emergency  lighting  illimiination  levels 
to  be  between  approximately  0.2  foot- 
candles  and  1  foot-candle  on  existing 
passenger  equipment.  APTA  observed 
that  even  an  illumination  level  of  less 
than  1  foot-candle  measured  at  the  floor 
can  allow  for  an  orderly  evacuation  of 
a  passenger  coach  with  well-marked 
exits. 

In  regard  to  applying  the  requirements 
of  this  section  to  existing  passenger 
equipment.  APTA  suggested  imposing 
an  emergency  lighting  illumination 
level  of  less  than  1  foot-candle  on  such 
equipment  to  avoid  an  expensive 
retrofit.  APTA  further  recommended 
that  the  rule  allow  the  emergency 
lighting  illiunination  level  to  decay  over 
the  proposed  two-hour  duration  it 
would  be  required  to  operate,  and  APTA 
suggested  allowing  the  illiunination 
level  to  degrade  to  no  less  than  50%  of 
the  original  illumination  level  after  two 
hours.  In  addition,  APTA  noted  that 
emergency  lighting  systems  in 
conventional  locomotive  cabs  are 
radically  different  from  those  in 
passenger  cars,  and  APTA  asked  FRA  to 
reconsider  how  it  would  apply 
emergency  lighting  requirements  inside 
locomotive  cabs. 

In  commenting  on  this  proposal,  the 
BRC  stated  that  the  requirements  for 
emergency  lighting  must  be  phased  into 
existing  passenger  equipment  sooner 
than  when  it  is  rebuilt.  The  BRC 
explained  that  for  passengers  it  would 
be  far  better  to  have  cars  equipped  with 
emergency  and  exit  lighting  to  eliminate 
many  of  the  hazards  in  getting  out  of  the 
cars,  and  that  there  is  no  justification  or 
analysis  in  the  record  for  delaying  the 
implementation  of  the  requirements  in 
existing  passenger  cars. 

Metra,  in  its  comments  on  this 
proposal,  stated  that  a  requirement  for 


an  emergency  lighting  illumination 
level  of  5  foot-candles  would  be 
unnecessarily  bright  and  cosdy.  Metra 
recommended  that  the  illumination 
level  be  set  at  0.5  foot-candle.  Further, 
Metra  suggested  that  for  new  passenger 
equipment  the  requirement  be  modified 
to  apply  only  to  new  orders  placed  after 
January  1. 1998,  so  as  to  avoid  costs 
associated  with  change  orders  and  dual 
standards  on  ongoing  orders  that  will  be 
delivered  both  before  and  after  January 
1.  1998.  Finally,  the  Omniglow 
Corporation  (Onmiglow)  commented  in 
response  to  the  NPRM  that  to  effectively 
address  an  emergency  situation  where 
lives  are  at  stake,  each  train  exit  should 
be  eouipped  with  emergency  lighting. 
In  light  of  these  comments  and  after 
further  analysis,  FRA  has  revised  the 
requirements  of  this  section  in  several 
ways  from  those  originally  proposed  in 
the  NPRM.  First,  under  the  final  rule, 
the  requirements  of  this  section  apply 
only  to  passenger  cars — and  not  to 
passenger  locomotives  as  proposed  in 
the  NPRM.  As  MU  locomotives  and  cab 
cars  that  transport  passengers  are 
considered  passenger  cars  under  this 
rule,  however,  the  practical  effect  of  this 
revision  is  not  to  apply  the  specific 
emergency  lighting  requirements  in  this 
rule  to  conventional  passenger 
locomotives.  Moreover,  the  issue  of 
specifying  emergency  lighting 
requirements  for  conventional 
locomotives  as  a  whole,  taking  into 
account  their  unique  characteristics,  has 
been  placed  before  the  RSAC 
Locomotive  Crashworthiness  Working 
Group  for  its  consideration. 

Second,  the  requirements  of  the  final 
rule  do  not  apply  to  rebuilt  passenger 
equipment.  FRA  is  seeking  a  broader 
approach  to  implementing  emergency 
lighting  requirements  in  existing 
passenger  cars,  whether  or  not  the  cars 
are  rebuilt.  To  accomplish  this,  FRA 
does  not  necessarily  expect  that  existing 
passenger  cars  will  be  required  to  meet 
the  area  lighting  standard  specified  for 
new  equipment.  However,  FRA  desires 
that  achievable  emergency  lighting 
enhancements  to  existing  passenger  cars 
will  be  implemented  over  a  reasonable 
period  of  time.  In  the  second  phase  of 
the  rulemaking,  FRA  will  evaluate  the 
anticipated  APTA  PRESS  standard  for 
implementing  emergency  lighting 
requirements  in  existing  passenger  cars 
with  a  view  to  incorporating  the  APTA 
standard  into  this  Federal  standard. 
Third,  as  provided  in  paragraphs 
(b)(lH3)  of  the  final  rule  and  modified 
from  the  NPRM,  this  section  prescribes 
the  minimiun  emergency  illiunination 
level  for  new  passenger  cars  as  a  1  foot- 
candle  average  at  floor  level  adjacent  to 
each  exterior  door  and  each  interior 


door  providing  access  to  an  exterior 
door  (such  as  a  door  opening  into  a 
vestibule),  a  1  foot-candle  average 
measured  25  inches  above  the  floor 
level  along  the  center  of  each  aisle  and 
passageway,  and  a  minimum  of  0.1  foot- 
candle  measured  25  inches  above  the 
floor  level  at  any  point  along  the  center 
of  each  aisle  and  passageway.  These 
illumination  levels  are  based  on  the 
emergency  lighting  illumination  levels 
specified  in  Section  5-9.2.1  of  the 
National  Fire  Protection  Association's 
(NFPA)  "Life  Safety  Code  Handbook," 
Seventh  Ed.  {a  copy  of  this  section  has 
been  placed  in  the  public  docket  for  this 
rulemaking)  and  the  Illuminating 
Engineering  Society  Lighting  Handbook. 
Specifying  the  measurement  of  the 
emergency  lighting  illumination  level  at 
the  floor  for  doors  is  intended  to  permit 
passengers  and  crewmembers  to  see  and 
negotiate  thresholds  and  steps  typically 
located  near  doors.  Specifying  the 
measurement  of  the  emergency  lighting 
illumination  level  at  25  inches  above 
the  floor  for  aisles  and  passageways  is 
intended  to  permit  passenger  and 
crewmembers  to  see  and  make  their  way 
past  obstacles  as  they  exit  a  train  in  an 
emergency,  as  demonstrated  by  tests 
conducted  by  the  Volpe  Center.  At  the 
same  time,  specifying  that  the 
illumination  level  be  measured  above 
the  floor  for  aisles  and  passageways 
recognizes  that  light  emitted  from 
lighting  fixtures  placed  on  the  sides  of 
passenger  cars  may  be  obstructed,  as  by 
car  seats,  before  the  light  reaches  the 
floor,  and,  in  this  regard,  the  rule 
provides  greater  flexibility  to  raifroads 
in  the  placement  of  lighting  fixtiu^s. 
FRA  notes  that  the  permanency  of  this 
area  lighting  standard  will  be  dependent 
on  successful  resolution  of  issues 
related  to  emergency  signage,  exit  path 
marking,  and  egress  capacity  that  are 
being  progressed  toward  resolution 
Uu-ough  the  APTA  PRESS  Task  Force 
and  the  Volpe  Center,  as  noted  below, 
as  a  predicate  for  completion  of  the 
standards  in  the  second  phase  of  this 
rulemaking. 

FRA  believes  that  the  emergency 
lighting  illumination  levels  specified  in 
this  section  will  enable  the  occupants  of 
rail  cars  to  discern  their  immediate 
surroundings  and  thereby  minimize  or 
avoid  panic  in  an  emergency.  In  this 
regard,  a  lighting  demonstration  was 
conducted  in  a  SEPTA  rail  car  in  March 
1998.  and  in  the  judgement  of  the  FRA 
participants  it  showed  that  these 
illumination  levels  appear  sufficient. 
These  emergency  lighting  illumination 
levels  are  achievable  for  rail  cars.  In 
fact,  the  NFPA  101  specifications  for 
emergency  lighting  illumination  levels. 
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noted  ab  )ve,  are  recommended  for  use 
in  rail  tr<  nsit  cars  through  NFPA  130. 
Section; -5.3. 

In  the  lecond  phase  of  the 
rulemaking,  FRA  will  focus  on 
augment  ng  the  emergency  illumination 
level  spe  :ified  in  this  section  by 
includin  ;  requirements  for  lighted 
signage  i  nd  exit  path  marking,  as 
touched  an  above.  Through  a  research 
study  coi  iducted  by  the  Volpe  Center, 
FRA  has  been  investigating  emergency 
lighting  I  equirements  as  part  of  a 
systems  ;  ipproach  to  effective  passenger 
train  eva  :uation.  This  approach  takes 
into  con;  ideration  the  interrelationship 
between  features  such  as  the  number  of 
door  and  window  exits  in  a  passenger 
car,  lighted  signs  that  indicate  and 
facilitate  the  use  of  the  door  and 
window  exits,  and  floor  exit  path 
marking,  in  addition  to  the  general 
emergen  :y  lighting  level  in  a  car.  FRA 
will  also  examine  the  APTA  PRESS 
standard  on  emergency  lighting,  when 
final,  to  I  letermine  whether  the  standard 
satisfactc  irily  addresses  matters  related 
to  emergjncy  signage,  exit  path 
marking  and  egress  capacity  so  that 
FRA  doe  s  not  have  to  revisit  the  issue 
of  area  li  jhting  with  a  view  toward 
increasei  I  illumination  levels.  In  the 
interim,  TIA  will  entertain  proposals  to 
utilize  a  temative  methods  of  providing 
at  least  a  a  equivalent  level  of  emergency 
illumina  Jon  to  that  prescribed  in  this 
rule. 

FRA  h  IS  further  revised  the 
requiren  ents  of  this  section  from  those 
propose!  I  in  the  NPRM  by  shortening 
the  requ  red  operation  time  period  of 
the  emei  gency  lighting,  and  by 
permitti:  ig  the  emergency  lighting 
illumina  tion  level  to  degrade  over  time, 
as  well,  specifically,  the  final  rule 
requires  a  passenger  car  to  be  equipped 
with  a  b  ick-up  power  featiare  capable  of 
operatin  5  the  lighting  for  a  minimum  of 
90  minu  ;es  after  loss  of  normal  power 
with  no  nore  than  a  40%  loss  of  the 
prescrib  sd  illumination  levels.  As  a 
result,  il  umination  levels  shall  be 
permitt€  d  to  decline,  as  appropriate, 
from  1  f -candle  to  0.6  foot-candle,  and 
from  0.1  foot-candle  to  0.06  foot-candle. 
The  Ugh  ting  decay  permitted  here  is 
also  basi  id  on  that  specified  in  Section 
5-9.2.1  )f  the  NFPA's  "Life  Safety  Code 
Handbook,"  cited  above.  Operation  of 
emerger  cy  lighting  for  an  extended  time 
is  partic  ularly  necessary  in  the  event  of 
passeng  sr  train  rescue  operations  in 
remote   ocations.  Fully-equipped 
emerger  cy  response  forces  can  take  an 
hour  or  ntiore  to  arrive  at  a  remote 
acciden  site,  and  additional  time  would 
be  requi  red  to  deploy  and  reach  people 
trapped  or  injured  in  a  train.  Even 
passeng  er  train  accidents  in  urban  areas 


can  pose  significant  rescue  problems, 
especially  in  the  case  of  tunnels, 
nighttime  operations,  and  operations  in 
inclement  weather. 

This  section  also  requires  the 
emergency  lighting  back-up  power 
system  to  be  able  to  operate  in  all 
orientations  within  45  degrees  of 
vertical  and  after  experiencing  a  shock 
due  to  a  longitudinal  acceleration  of  8g 
and  vertical  and  lateral  accelerations  of 
4g.  The  shock  requirement  will  ensiu-e 
that  the  back-up  power  system  has  a 
reasonable  chance  of  operating  after  the 
initial  shock  caused  by  a  collision  or 
derailment.  FRA  originally  considered 
that  the  back-up  power  system  be 
capable  of  operation  within  a  vehicle  in 
any  orientation.  However,  members  of 
the  Working  Group  advised  that  some 
battery  technologies  utilize  a  liquid 
electrolyte  which  can  leak  when  the 
battery  is  tilted. 

FRA  invited  commenters  to  address 
whether  the  back-up  power  system 
should  be  made  capable  of  operation 
within  a  vehicle  in  any  orientation,  see 
62  FR  49764;  and,  in  response,  the  BRC 
commented  that  the  back-up  power 
system  must  be  capable  of  operating  in 
any  orientation  since  railcars  do  not 
always  remain  upright  when  they  derail. 
The  BRC  believed  that  the  fact  batteries 
may  have  a  liquid  electrolyte  which  can 
leak  when  the  battery  is  tilted  does  not 
excuse  railroads  from  obtaining  proper 
batteries  that  will  function  in  any 
orientation. 

In  the  final  rule,  FRA  is  not  requiring 
that  the  back-up  power  system  be 
capable  of  operating  in  any  orientation, 
and  instead  FRA  is  retaining  the 
proposal  in  the  NPRM  that  the  system 
be  capable  of  operating  in  all  equipment 
orientations  within  45  degrees  of 
vertical.  FRA  will  further  examine  this 
issue  in  the  second  phase  of  the 
rulemaking,  and  FRA  is  aware  of  a  more 
costly  battery  technology  utilizing  a  gel 
that  should  not  leak  when  turned  in  any 
orientation.  However,  even  if  the  back- 
up power  system  could  operate  when 
turned  in  any  direction,  FRA  recognizes 
that  a  derailment  of  the  magnitude  that 
would  cause  such  a  situation  would 
potentially  destroy  the  battery  box  as  a 
whole  or  sever  the  cables  connecting  the 
battery  to  the  emergency  lighting 
fixtures,  or  both.  In  this  regard,  FRA 
believes  it  more  important  to  focus  in 
the  second  phase  of  the  rulemaking  on 
addressing  the  NTSB's  recommendation 
to  require  reliable  emergency  lighting 
fixtiires  in  passenger  cars,  each  fitted 
with  a  self-contained  independent 
power  source  (R-97-17).  (See  NTSB/ 
RAR-97/02)  Section  238.115  does 
permit  continued  use  of  battery  power 


conmion  to  all  emergency  lighting 
circuits  in  a  particular  car. 

FRA  notes,  however,  that  the  concept 
of  a  power  source  at  each  fixture,  as  a 
regulatory  requirement,  is  novel.  FRA 
findings  in  recent  accidents  support  the 
NTSB's  implied  concern  that  placement 
of  electrical  conduits  and  battery  packs 
below  the  floor  of  passenger  coaches  can 
result  in  damage  that  leads  to  the 
unavailability  of  emergency  lights 
precisely  at  the  time  they  are  most 
needed.  However,  from  initial 
investigation  it  is  not  certain  whether 
ciurent  "ballast"  technology  provides 
illumination  of  sufficient  light  level 
quality  with  reliable  maintainability. 
FRA  presented  the  issue*of  placing  an 
independent  power  source  at  each 
emergency  lighting  fixture  to  the 
Passenger  Equipment  Safety  Standards 
Working  Group  at  a  meeting  in 
December,  1997.  FRA  will  aggressively 
pursue  this  option  for  more  reliable 
emergency  illumination  in  the  second 
phase  of  the  rulemaking,  and  FRA  will 
also  work  with  APTA  PRESS  on  this 
issue. 

Section  238.117    Protection  Against 
Personal  Injury 

This  section  contains  a  genereil 
requirement  to  protect  passengers  and 
crewmembers  from  moving  parts, 
electrical  shock  and  hot  pipes.  This 
section  extends  to  passenger  equipment 
not  classified  as  locomotives  the 
protection  against  personal  injury  which 
applies  to  locomotives  under  49  CFR 
229.41.  The  requirements  represent 
common-sense  safety  practice;  reflect 
current  industry  practice;  and  should 
result  in  no  additional  cost  burden  to 
the  industry.  Although  FRA  received  no 
specific  comments  on  this  section,  FRA 
has  modified  this  section  to  make  clear 
that  its  requirements  do  not  apply  to  the 
interior  of  a  private  car,  consistent  with 
FRA's  overall  approach  to  private  cars 
in  this  rule.  The  protections  of  this 
section  would  apply,  of  course,  to  rail 
employees  and  others  who  may  inspect 
or  perform  work  on  the  exterior  of  a 
private  car. 

Section  238.119    Rim-Stamped 
Straight-Plate  Wheels 

This  section  addresses  the  NTSB's 
safety  recommendation  concerning  the 
use  of  rim-stamped  straight-plate  wheels 
on  tread-braked  rail  passenger 
equipment.  Following  its  investigation 
of  a  January  13,  1994  Ringling  Bros,  and 
Barnum  &  Bailey  Circus  train 
derailment  which  killed  two  circus 
employees,  the  NTSB  determined  that 
the  probable  cause  of  the  derailment 
was  the  fatigue  failure  of  a  thermally 
damaged  straight-plate  wheel  due  to 
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fatigue  cracking  that  initiated  at  a  stress 
raiser  associated  with  a  stamped 
character  on  the  wheel  rim.  See  62  FR 
49743;  NTSB/RAR-95/01.  Noting  that 
tread  braking  is  a  significant  source  of 
wheel  overheating  and  thermal  damage; 
straight-plate  wheels  are  vulnerable  to 
thermal  damage;  and  rim-stamping 
provides  a  stress  concentration  for  crack 
initiation,  the  NfTSB  recommended  that 
FRA  "[p]rohibit  the  replacement  of 
wheels  on  any  tread-braked  passenger 
railroad  car  with  rim-stamped  straight 
plate  wheels."  (Class  II,  Priority  Action) 
(R-95-1). 

In  the  NPRM,  FRA  stated  that  because 
a  wheel  having  a  rim-stamped  straight- 
plate  character  is  a  sufficient  safety 
concern  in  itself,  FRA  proposed 
extending  the  NTSB's  safety 
recommendation  to  apply  to  all  such 
wheels  used  on  passenger  equipment 
regardless  whether  the  equipment  were 
tread-braked  or  not.  See  62  FR  49743, 
49803.  Further,  FRA  proposed 
addressing  separately  the  use  of  such 
wheels  on  passenger  equipment  other 
than  private  passenger  cars— for  which 
there  would  be  an  immediate 
prohibition  on  the  use  of  the  wheels — 
in  distinction  to  the  use  of  such  wheels 
on  private  cars— for  which  there  would 
be  a  prohibition  on  the  wheels'  use  as 
replacement  wheels.  See  62  FR  49743- 
4,  49803. 

Based  on  comments  received  in 
response  to  the  proposed  rule,  and  after 
further  analysis,  FRA  has  modified  the 
requirements  of  this  section  from  those 
proposed  in  the  NPRM.  In  the  final  rule, 
the  restrictions  on  the  use  of  rim- 
stamped  strarght-plate  wheels  apply 
only  to  such  wheels  use  on  tread-braked 
passenger  equipment.  AAPRCO,  in  its 
comments  on  the  NPRM,  stated  that  the 
proposed  section  was  overly  broad  in 
prohibiting  rim-stamped  straight-plate 
wheels  fi-om  being  used  as  replacement 
wheels  on  private  cars  operated  in  a 
passenger  train.  Citing  the  above-noted 
NTSB  report,  AAPRCO  explained  that 
the  only  detected  problem  involving  the 
use  of  rim-stamped  straight-plate  wheels 
occurred  when  such  wheels  were 
subjected  to  tread  braking.  AAPRCO 
believed  that  there  is  no  known  problem 
involving  the  use  of  such  wheels  on 
passenger  equipment  that  is  disc-braked 
and,  therefore,  not  subject  to  heating. 
Accordingly,  AAPRCO  recommended 
limiting  the  prohibition  against  using 
rim-stamped  straight-plate  wheels  as 
replacement  wheels  on  private  cars  to 
those  wheels  that  are  tread-braked. 

FRA  notes  that  the  stamping  of 
manufacturers'  marks  on  railroad  wheel 
rims  introduces  stress  concentrations  in 
the  wheel  rims.  Such  stress  risers  can 
help  originate  cracks  as  the  wheel  is 


subjected  to  the  low-cycle  thermal 
fatigue  of  repeated  tread-brake 
applications.  As  ireight  equipment 
operates  with  tread  brakes,  the  AAR  has 
discontinued  rim  stamping  in  order  to 
preclude  wheel  failures  due  to  cracking 
initiated  at  the  stamp  marks. 

Disc  brakes  use  a  caliper  and  pad 
arrangement  (like  a  bicycle  brake)  which 
operates  on  (squeeze)  a  disc  which  is 
affixed  to  the  axle  of  a  rail  car.  or  to  the 
back  face  of  the  wheel  in  a  "cheek" 
moimted  scheme,  to  provide  retarding 
force.  Disc  brakes  introduce  no  heat  into 
the  rim,  since  the  heat  is  generated  by 
the  friction  between  the  caliper  pads 
and  the  disc.  This  condition  is  true  only 
if  the  strategy  to  stop  a  vehicle  relies 
solely  on  discs  without  tread-brake 
assistance. 

Disc-braked  rail  cars  sometimes  have 
tread  brakes  which  are  used  as  parking 
brakes.  These  tread  brakes  may  be 
applied  periodically  while  the  train  is 
running,  using  low  cylinder  forces,  in 
order  to  clean  the  wheel  tread  surface  of 
oxides  and  debris  which  can  interfere 
with  the  ability  of  the  wheel  to  make  an 
electrical  connection  with  the  rail  for 
the  purposes  of  shunting  the  track 
circuits  to  activate  signals.  This  action 
is  typically  of  short  duration  and  is 
controlled  by  automatic  circuitry  (snow 
brakes)  and  should  not  pose  a  threat  to 
the  integrity  of  the  wheels. 

Braking  strategies  sometimes  involve 
a  combination  of  disc  and  tread  braking 
to  achieve  desired  deceleration  rates. 
For  example,  Amtrak's  AMFLEET  I  and 
n  cars  use  such  a  combination — 
approximately  40%  tread  and  60%  disc. 
In  such  a  case,  the  wheels  are  tread- 
braked  every  time  the  vehicle  comes  to 
a  stop,  as  opposed  to  the  lower  energy 
snow  braking  described  above. 

Straight  plate  wheels  are  well-known 
to  be  much  more  susceptible  to  thermal 
damage  than  curved  or  S-plate  wheels. 
Plate  curvature  permits  radial  breathing 
of  the  rim  as  it  is  heated,  resulting  in 
lower  rim  stresses.  The  straight-plate 
wheel  is  much  stiffer  radially  and 
stresses  in  these  wheels  are  therefore 
greater  for  the  same  thermal  input.  If 
straight-plate  wheels  experience  tread 
braking,  or  if  tread  brakes  are  used  in 
the  event  of  disc  brake  failure,  the 
possibility  exists  for  wheel  thermal 
damage.  However,  the  use  of  straight- 
plate,  rim-stamped  wheels  should  not 
pose  a  safety  threat  if  the  wheels  are 
never  tread-braked. 

Because  the  use  of  straight-plate,  rim- 
stamped  wheels  should  pose  no  safety 
threat  if  the  wheels  are  never  tread- 
braked,  the  requirements  of  this  section 
do  not  apply  to  such  wheels  used  in 
such  circumstances.  Moreover,  as 
provided  in  paragraph  (c),  if  the  wheels 


are  in  fact  tread-braked  but  only  in  a 
limited  manner  to  clean  the  wheel 
surface,  the  requirements  of  this  Section 
likewise  do  not  apply.  However,  FRA 
hereby  makes  clear  that  the 
requirements  of  this  section  apply  to  the 
use  of  straight-plate,  rim-stamped 
wheels  when  the  wheels  are  subjected 
to  tread  braking  in  any  combination 
with  disc  brakes  for  the  purpose  of 
slowing  the  passenger  equipment. 

The  second  principal  change  in  the 
final  rule  from  the  NPRM  provides 
particular  consideration  for  the  use  of 
Class  A  rim-stamped,  straight -plate 
wheels  mounted  on  inboard -bearing 
axles  on  commuter  passenger 
equipment.  In  commenting  on  the 
NPRM,  APTA  noted  that  a  number  of 
commuter  railroads  are  ciurently 
operating — or  are  in  the  process  of 
implementing  service  with — 
Bombardier-manufactured  bi-level 
coaches  that  are  equipped  with  Class  A 
rim-stamped,  reverse-plate  wheels. 
APTA  specified  that  the  affected 
commuter  railroads  operate  182 
passenger  coaches  equipped  with  these 
wheels  and  consist  of  the  Southern 
California  Regional  Rail  Authority 
(Metrolink).  San  Diego  Northern 
Railway,  Tri-Coimty  Commuter  Rail 
Authority,  Dallas  Area  Rapid  Transit, 
and  the  San  Joaquin  Railroad 
Commission.  APTA  explained  that 
reverse-plate  wheels  are  considered  a 
hybrid  of  the  straight-plate  design  and 
therefore  subject  to  the  prohibition  of 
this  section.  APTA  added  that  these 
wheels  have  an  average  service  life  of 
five  years.  According  to  APTA. 
imposing  this  prohibition  on  the 
affected  commuter  rail  operations  will 
dramatically  reduce  or  terminate 
commuter  rail  operations  while 
replacement  wheels  are  procured  and 
installed.  APTA  stated  that  Class  A 
reverse-plate  wheels  have  a  safe  history 
of  usage  with  no  indication  of  wheel 
cracks  caused  by  rim  stamping,  and  that 
failings  of  Class  B  and  C  wheels  of  a 
true  straight-plate  design  led  to  the 
NTSB's  recommendation  here.  Based  on 
these  differences.  APTA  recommended 
that  FRA  allow  Class  A.  rim-stamped 
reverse-plate  wheels  to  continue  in 
service. 

FRA  has  considered  APTA's 
comments  and  notes  that  the  rim- 
stamped  "reverse"-plate  wheels  in  issue 
are  indeed  straight-plate  wheels.  The 
"reverse"  connotation  refers  to  the 
orientation  (angle)  of  the  wheel  plate 
with  respect  to  the  axle.  Passenger 
wheelsets  have  inboard  bearings — that 
is,  the  bearings  are  located  between  the 
wheels  on  the  axle.  Freight  wheelsets 
are  outboard-bearing  in  that  the  wheels 
are  mounted  between  the  bearings.  The 
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wheel  p  iate  is  pitched  one  way  or  the 
other  in  either  circumstance  so  that  the 
wheel  f  anges  end  up  being  the  same 
distance  apart.  In  this  way,  either 
wheelse  t  can  transverse  the  same 
standari  1  gage  track. 

From  discussions  with  APTA.  FRA 
underst  mds  that  these  Class  A,  rim- 
stampe<  straight-plate  wheels  are 
installei  1  on  rail  cars  weighing 
approximately  115,000  pounds, 
utilizin; ;  blended  dynamic  and  friction 
braking  The  friction-based  portion  of 
the  bral  ing  system  in  turn  is  composed 
of  appniximately  67%  tread  braking, 
and  33'  a  disc  braking.  FRA  further 
underst  mds  that,  when  properly  used, 
the  exte  nded-range  dynamic  brake  can 
slow  thi !  vehicle  from  90  mph — its  top 
operatii  ig  speed — to  less  than  10  mph 
with  nc  friction  (pneumatic)  braking 
applied,  and  that  this  is  the 
recomn  ended  method  of  operating 
these  rail  cars.  The  service  brake  rate  is 
2.0  mpli/sec  and  the  emergency  rate  is 
2.5  mpli/sec.  In  combination  with  the 
wheel  skip/slide  protection  system 
provided  for  these  cars,  FRA  believes 
that  the  wheels  on  these  rail  cars  should 
be  subi(  icted  to  limited  thermal  input. 

Furtt  er,  FRA  notes  that  wheels  are 
general  y  classified  as  L,  A,  B,  or  C 
depend  ing  on  the  carbon  content  of  the 
wheel  I  laterial.  The  amount  of  carbon 
determ  nes  the  hardness  and  strength  of 
the  ste€  1.  A  Class  A  wheel  has  a  lower 
carbon  content,  and  correspondingly 
lower  h  ardness  and  strength  than  a 
Class  B  or  C  wheel.  Lower  hardness 
means  hat  the  wheel  has  increased 
ductility  or  improved  ability  to  resist 
cracking  (fracture  toughness).  This  is 
why  CI  iss  L  and  A  wheels  are 
recomn  tended  for  severe  braking 
conditi  jns.  However,  since  these  wheels 
are  "so  ter,"  heavy  wheel  loads  will 
result  ii  poor  wear  performance,  which 
is  why  they  are  recommended  only  for 
light  to  moderate  wheel  loads.  Class  B 
and  C  ^  ifheels  (with  more  carbon  and 
increas  ed  hardness)  exhibit  good  wear 
behavior,  but  are  more  prone  to 
crackir  g.  Railroads  choose  the  wheel 
type  fo  r  a  particular  class  of  service 
based  en  its  operating  characteristics. 

As  u  flectecf  in  paragraph  (a)(2),  FRA 
believe  s  that  the  commuter  railroads 
operating  vehicles  with  Class  A,  rim- 
stamped  straight-plate  wheels  mounted 
on  inbdard-bearing  axles — i.e.,  reverse- 
plate  V  heels — may  continue  to  do  so 
provid  ;d  the  railroads  do  not  modify 
the  operation  of  the  vehicles  in  any  way 
that  w(  luld  result  in  increased  thermal 
input  t  a  the  wheels  during  braking.  As 
a  resul  ,  vehicles  equipped  with  these 
wheels  may  not  operate  at  speeds 
exceed  ing  their  ciirrent  maximum 
operat  ng  speeds.  Further,  these  wheels 


may  not  be  placed  on  different 
(especially  heavier)  rail  vehicles. 
Provided  the  conditions  for  continued 
use  of  the  wheels  are  met,  however,  a 
railroad  may  continue  to  use  the  wheels 
imtil  it  exhausts  its  stock  of  replacement 
wheels  held  as  of  May  12,  1999,  which 
is  the  date  of  this  final  rule's 
publication.  FRA  understands  that  the 
manufacturer  of  these  wheels  has 
already  started  to  stamp  the  wheels  on 
their  hubs,  instead  of  on  their  rims,  and 
FRA  believes  that  the  railroads' 
inventory  of  such  rim-stamped  wheels 
will  be  exhausted  within  the  next  18 
months.  Once  a  commuter  railroad's 
inventory  of  Class  A,  rim-stamped 
straight-plate  wheels  is  exhausted,  each 
such  wheel  must  be  replaced  at  the  end 
of  the  wheel's  service  life  with  a  wheel 
that  is  not  rim-stamped. 

In  commenting  on  the  NPRM,  Tedgo 
suggested  clarifying  the  requirements  of 
this  section  to  state  that  the  stamping  of 
characters  on  the  rim  of  a  wheel  is 
prohibited  due  to  dangers  associated 
with  stress  concentration.  According  to 
Talgo,  if  indeed  the  purpose  of  this 
section  is  to  address  rim-stamping  itself, 
then  the  rule  should  be  revised  to 
address  all  types  of  wheels  and  not  just 
straight-plate  wheels.  FRA  does 
recognize  that  the  stamping  of 
manufacturers'  marks  on  railroad  wheel 
rims  introduces  stress  concentrations  in 
the  rims,  and,  all  things  being  equal, 
manufacturers  should  stamp  wheels  on 
their  hubs  instead  of  on  their  rims.  Yet, 
FRA  is  concerned  in  particular  with 
rim-stamped  straight-plate  wheels 
because,  as  noted  above,  a  straight-plate 
wheel  design  is  more  susceptible  to 
thermal  damage  than  a  curved  wheel 
design.  The  plate  curvature  permits 
radial  breathing  of  the  rim  as  it  is 
heated,  resulting  in  lower  rim  stresses. 

Similar  to  the  proposal  in  the  NPRM, 
the  final  rule  allows  rim-stamped, 
straight-plate  wheels  on  tread-braked 
private  cars  to  continue  in  service 
throughout  the  life  of  each  wheel. 
However,  as  provided  in  paragraph  (b). 
such  wheels  may  not  be  used  as 
replacement  wheels  on  these  cars.  As 
explained  in  the  NPRM,  FRA  recognizes 
that  private  cars  are  generally  not  highly 
utilized  in  comparison  to  intercity  or 
commuter  passenger  equipment,  and 
Amtrak  imposes  its  own  safety 
requirements  on  the  use  of  such  cars  in 
its  trains.  See  62  FR  49743-4. 

In  commenting  on  the  NPRM,  a 
member  of  the  public  stated  that  many 
private  car  owmers  have  a  substantial 
investment  in  rim-stamped  straight- 
plate  wheels,  and  precluding  their 
installation  would  consequently  place  a 
financial  burden  on  many  private  car 
owners.  This  comment  er  requested  that 


a  provision  be  added  to  the  rule  to  allow 
private  car  owners  to  install  such 
wheels  on  their  cars  after  January  1, 
1998, — which  FRA  proposed  as  the 
effective  date  for  this  section — provided 
the  wheels  were  owned  by  that  date.  In 
this  regcird,  FRA  notes  that  Amtrak  has 
issued  a  letter  to  private  car  owners 
dated  September  19,  1995,  stating  that 
after  June  30,  2000,  Amtrak  vdll  decline 
to  move  any  tread-braked  passenger  cars 
with  rim-stamped  straight-plate  wheels. 
In  addition.  Amtrak  stated  in  the  same 
letter  that  it  would  not  accept  any  new 
applications  for  wheel  change  out  with 
rim-stamped  straight-plate  wheels, 
regardless  of  the  brake  type.  Amtrak's 
letter  referenced  the  NTSB's  safety 
recommendation  noted  in  this  section. 

Since  Amtrak  is  the  chief  carrier  of 
private  rail  cars,  the  ability  of  a  private 
rail  car  owner  to  use  rim-stamped, 
straight-plate  wheels  will  be 
significantly  affected  independent  of  the 
requirements  of  this  rule.  Further, 
allowing  such  wheels  to  continue  in  use 
until  a  car  owner's  inventory  of  the 
wheels  is  depleted  would  prolong  the 
use  of  such  wheels  for  potentially 
decades.  FRA  believes  that  the  rule 
allows  due  consideration  for  private  rail 
car  owraers  in  allowing  them  to  continue 
using  tread-braked  private  rail  cars 
equipped  with  rim-stamped,  straight- 
plate  wheels  throughout  the  life  of  each 
wheel,  while  recognizing  that,  as  a 
whole,  the  wheels  are  subject  to  greater 
thermal  input  when  in  use  and  are  more 
susceptible  to  cracking  than  the 
conmiuter  railroad  wheels  discussed 
above.  Moreover,  FRA  notes  that  imder 
the  definition  of  "passenger  equipment" 
in  this  rule,  a  private  rail  car  not 
operated  in  a  train  with  a  passenger  car. 
such  as  in  a  freight  train,  or  in  a  consist 
of  private  rail  cars,  is  not  subject  to  the 
requirements  of  this  rule.  (See  above 
discussion  of  passenger  equipment  in 
§  238.5.).  In  addition,  the  final  rule  does 
not  apply  to  tourist  railroads,  and  a 
private  rail  car  may  therefore  operate  on 
such  railroad  without  complying  with 
the  requirements  of  this  rule.  See 
§238.3. 

Subpart  C — Specific  Requirements  for 
Tier  I  Passenger  Equipment 

Section  238.201     Scope. 

This  subpart  contains  specific 
requirements  for  railroad  passenger 
equipment  operating  at  speeds  not 
exceeding  125  mph.  This  subpart 
contains  various  structiu^l  standards 
(§  238.203Bstatic  end  strength; 
§  238.205 — anti-climbing  mechanism; 
§  238.207 — link  between  coupling 
mechanism  and  car  body;  §  238.209 — 
forward-facing  end  structure  of 
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locomotives;  §238.211— collision  posts; 
§  238.213— comer  posts;  §238.215— 
rollover  strength;  §  238.217— side 
structure;  §  238.219— truck-to-car-body 
attachment;  and  §  238.223— fuel  tanks). 
These  structural  standards  do  not  apply 
to  passenger  equipment  if  used 
exclusively  on  a  rail  line  (A)  with  no 
public  highway-rail  grade  crossings,  (B) 
on  which  no  freight  operations  occiu  at 
any  time,  (C)  on  which  only  passenger 
equipment  of  compatible  design  is 
utilized,  and  (D)  on  which  trains  operate 
at  speeds  no  higher  than  79  mph. 
■  In  general,  except  for  the  static  end 
strength  standards  ('  238.203)  and  as 
otherwise  provided  in  this  subpart,  the 
requirements  of  this  subpart  apply  only 
to  passenger  equipment  ordered  on  or 
after  September  8,  2000  or  placed  in 
service  for  the  first  time  on  or  after 
September  9,  2002.  That  is,  where  no 
specific  date  or  dates  are  provided  in 
the  regulatory  text  for  a  particular 
section,  such  as  §238.225  (Electrical 
system),  these  dates  apply  to  that 
section's  requirements.  Of  course, 
certain  existing  Federal  requirements, 
such  as  the  window  safety  glazing 
standards  in  part  223  of  this  chapter  that 
are  referenced  in  §  238.221  (Glazing), 
continue  to  apply  by  their  own  force. 

The  rule  does  provide  that  passenger 
equipment  placed  in  service  for  the  first 
time  on  or  after  September  8,  2000, 
unless  otherwise  provided  in  the  cited 
sections,  must  meet  the  minimum 
stnictinal  requirements  specified  in: 
§  238.205(a)  (anti-climbing  mechanism); 
§  238.207  (link  between  coupling 
mechanism  and  car  body);  and 
§  238.211(a)  (collision  posts).  Fiuther,  as 
specified  in  detail  below,  any  such 
equipment  in  use  on  or  after  November 
8,  1999  must  also  meet  the  static  end 
strength  standards  specified  in 
§  238.203.  These  four  particular 
requirements  are  virtually  identical  to 
existing  Federal  requirements,  found  in 
49  CFR  §  229.141(a)(l)-(4),  that  apply  to 
MU  locomotives  built  new  after  April  1, 
1956,  and  operated  in  trains  having  a 
total  empty  weight  of  600,000  pounds  or 
more.  These  requirements  reflect  the 
common  construction  practices  for 
passenger  equipment  currently  in 
service  in  the  United  States,  and  FRA 
believes  they  are  minimum  safety 
requirements.  FRA  notes  that  the 
600,000-pound  consist  weight  threshold 
for  purposes  of  49  CFR  §  229.141  is  not 
an  appropriate  distinction  to  apply  to 
passenger  equipment  operated  on  the 
general  system,  intermingled  with 
equipment  of  more  substantial  strength; 
and,  as  a  result,  part  238  contains  no 
such  consist  weight  distinction.  In  this 
regard,  FRA  notes  that  through  this  final 
rule  it  is  amending  the  application  of  49 


CFR  §  229.141  so  that  its  requirements 
will  not  apply  to  passenger  equipment 
subject  to  part  238. 

In  addition  to  these  foiu-  structural 
requirements,  the  rule  also  requires  that 
passenger  equipment  comply  with  other 
structural  requirements  specified  in: 
§§  238.205(b)  (anti-climbing  mechanism 
for  locomotives);  238.209  (forward- 
facing  end  structure  of  locomotives); 
238.211(b)  (collision  posts  for 
locomotives);  238.213  (comer  posts); 
238.215  (rollover  strength);  238.217 
(side  stmcture);  238.219  (truck-to-car- 
body  attachment);  and  238.223  (fuel 
tanks).  These  requirements  apply  to 
passenger  equipment  ordered  on  or  after 
September  8,  2000,  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  2002,  unless  otherwise  provided  in 
the  cited  sections.  FRA  notes  that,  under 
special  circimistances,  it  will  allow  the 
placement  in  service  of  passenger 
equipment  not  meeting  these  stmctural 
requirements  if  the  equipment  was  in 
fact  ordered  within  September  8,  2000 
but  not  placed  in  service  until  after 
September  9,  2002.  In  such  case,  the 
railroad  must  provide  docimientation  to 
the  satisfaction  of  the  Associate 
Administrator  for  Safety  that 
demonstrates  the  special  circumstances 
accoimting  for  the  delay  in  placing  the 
equipment  in  service. 

Structural  Standards  for  Existing  • 
Equipment 

The  final  rule  requires  that  all 
passenger  equipment  (other  than 
locomotives  that  comply  with  an 
alternative  standard  as  specified,  private 
cars,  imoccupied  vehicles  operating  at 
the  rear  of  a  passenger  train,  or 
equipment  used  in  non-commingled 
service,  as  discussed  below)  in  use  on 
or  after  November  8,  1999  have  a 
minimum  static  end  strength  of  800.000 
pounds  as  specified  in  §238.203.  Static 
end  strength  is  critical  in  protecting 
passenger  equipment  ft-om  cmshing  in  a 
head-on  or  rear-end  collision,  especially 
in  the  North  American  railroad 
operating  environment  that  includes 
frequent  highway-rail  grade  crossings 
and  the  mixed  operation  of  fi-eight  and 
passenger  trains.  FRA  is  confident  that 
all  but  a  limited  number  of  existing 
passenger  cars  in  the  United  States  have 
been  built  to  this  basic  compressive 
strength  requirement.  Beginning  in 
1939,  the  AAR  recommended  that  new 
passenger  cars  operated  in  trains  of  over 
600,000  pounds  empty  weight  have  a 
minimum  static  end  strengdi  of  800,000 
pounds,  and  since  1956,  Federal 
Regulations  (49  CFR.  229.141)  have 
required  that  new  MU  locomotives 
operated  in  such  trains  must  meet  this 
standard.  Railroads  with  existing 


passenger  cars  that  do  not  meet  the 
minimum  static  end  strength 
requirement  may  petition  FRA  for 
grandfathering  approval  to  continue  to 
use  the  equipment:  see  discussion  under 
§238.203. 

FRA  does,  however,  recognize  that 
low-speed  rail  operations  that  are 
stmctured  to  totally  preclude  both 
operations  over  highway  rail  grade 
crossings  and  the  sharing  of  trackage 
between  light  rail  equipment  and 
conventional  equipment  do  not  require 
the  stmctural  standards  required  for 
commingled  operations.  Accordingly, 
the  final  mle  (in  §  238.201)  provides 
that  passenger  equipment  is  not  subject 
to  the  stmctural  requirements  of  the  rule 
if  it  used  exclusively  on  a  rail  line  (A) 
with  no  public  highway-rail  grade 
crossings,  (B)  on  which  no  freight 
operations  occur  at  any  time,  (C)  on 
which  only  passenger  equipment  of 
compatible  design  is  utilized,  and  (D)  on 
which  trains  operate  at  speeds  no  higher 
than  79  mph.  FRA  will  discuss  with  the 
Working  Group  in  Phase  11  of  the 
mlemaking  what  stmctural  standards 
are  appropriate  for  such  operations. 

In  the  NPRM,  FRA  considered 
requiring  that  one  or  more  of  the  other 
stmctiu-aJ  requirements  for  new 
passenger  equipment,  discussed  above, 
be  made  applicable  to  existing 
equipment  as  soon  as  one  of  the 
following  events  occurs:  the  equipment 
is  sold  to  another  railroad;  the 
equipment  is  rebuilt;  the  equipment 
reaches  40  years  of  age;  or  10  years 
elapses  after  the  effective  date  of  the 
mle.  FRA  invited  comments  on:  (1) 
What  equipment  would  be  affected  by 
each  of  these  stmctural  requirements; 
(2)  the  feasibility  and  costs  of 
retrofitting  such  equipment,  with  costs 
broken  out  for  each  of  the  different 
stmctural  requirements,  in  the  event 
such  triggering  events  were  adopted  in 
the  final  mle;  (3)  whether  these 
triggering  events  are  reasonable,  or 
whether  some  other  fixed  deadline 
should  be  established  for  making  one  or 
more  of  these  structural  requirements 
applicable  to  existing  passenger 
equipment;  and  (4)  the  safety  benefits 
that  could  accrue  by  making  these 
requirements  applicable  to  existing 
equipment.  FRA  did  specifically  note  in 
the  SJPRM  that  older  passenger 
equipment  may  not  meet  the  collision 
post  requirements  in  §  238.211(a) 
because  of  a  change  in  collision  post 
design  following  a  collision  between 
two  Illinois  Central  Gulf  Railroad 
commuter  trains  in  Chicago.  Illinois,  on 
October  30,  1972. 

In  response,  APTA  commented  that  it 
opposed  application  of  the  mle's 
stmctural  standards  to  existing 
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passenger  equipment  in  light  of  the 
potentic  1  adverse  economic  impact  on 
passeng  3r  railroads.  AAPRCO,  in  its 
comments  on  the  NPRM,  believed  the 
costs  as  lociated  with  rebuilding  private 
cars  to  I  leet  the  new  passenger 
equipm  ;nt  requirements  would  be 
extreme  ly  high  with  no  significant 
benefit  I  o  the  public.  AAPRCO  stated 
that  Am  trak  requires  all  cars,  including 
private  ;ars,  that  operate  on  their  system 
be  main  tained  to  strict  standards  of 
inspect!  on,  including  full  40-year  truck 
teardowns  with  specified  periodic 
schedul  sd  truck  roll-outs,  annual 
inspections,  and  fiill  COT&S.  AAPRCO 
noted  tl  at  nearly  all  private  cars 
current  y  in  operation  are  over  40  years 
old. 

In  the  final  rule,  FRA  has  made  the 
compre  isive  strength  requirement  the 
only  str  jctural  requirement  applicable 
to  exist  ng  passenger  equipment. 
Howev(  r,  in  general,  if  the  need  arises 
to  appl' '  one  of  the  other  structural 
require!  nents  specified  in  the  rule  to 
existing  passenger  equipment,  FRA  will 
reconsi  ler  whether  such  requirements 
should  je  made  applicable  to  existing 
equipment.  In  particular,  FRA  will  ask 
its  Wor  :ing  Group  in  Phase  II  of  the 
rulema  dng  to  consider  applying  the 
other  st  ructural  requirements  specified 
in  the  r  ile  to  existing  passenger 
equipment  when  the  equipment  is 
"rebuil  "  or  otherwise  improved  such 
that  the  useful  life  of  the  equipment  is 
materia  lly  extended.  Further,  FRA  will 
not  spe  :ifically  limit  the  consideration 
of  the  V  /orking  Group  in  this  regard  to 
the  ruh  s  structural  requirements,  but 
will  in<  lude  in  its  consideration  any  of 
the  oth  >r  requirements  for  Tier  I 
passeni  ;er  equipment  in  this  final  rule. 

Equipn  lent  of  Special  Construction 

Comi  nents  from  Talgo,  discussed  in 
generaB  above  and  in  more  specific 
terms  t  elow,  question  the  relevance  or 
appropriateness  of  some  of  the  proposed 
structu  'al  standards  to  a  trainset  built 
with  ai  [iculated  connections  using  a 
monoci  )que  or  space  frame  design.  In 
consull  ations  associated  with  the 
Workir  g  Group  review,  FRA  sought 
inform  ition  from  the  commenter 
regardi  ng  its  trainset  and  has  sought  to 
identif  r  requirements  that  might  be 
approp  riate  for  this  configuration. 
However,  in  general,  the  analytical  basis 
for  alte  mative  engineering  values 
sugges'  ed  by  the  commenter  either  was 
not  evi  dent  or  was  determined  not  to  be 
approp  riate.  Talgo  did  submit 
additic  nal  engineering  information  in 
October  of  1998  but  FRA  could  not 
approp  riately  analyze  this  data  for 
purpos  es  of  the  final  rule  without 
substai  itially  delaying  the  rule's 


issuance.  FRA  does  recognize  that 
special  attention  is  needed  to  the 
specifics  of  this  design,  which  is  unique 
in  current  service  in  the  United  States, 
both  to  avoid  inappropriate 
requirements  and  to  ensure  sound 
functioning  of  features  that  may  warrant 
exceptions  from  other  requirements. 

In  the  final  rule,  §  238.201  has  been 
amended  to  permit  approval  of 
equipment  of  special  construction.  (This 
alternative  compliance  approval  process 
does  not  apply  to  the  minimum  static 
end  strength  requirements  set  forth  in 
§  238.203.)  The  basis  for  decision  would 
be  similar  to  that  discussed  in  the 
NPRM  with  respect  to  waivers  (62  FR 
49728,  49755),  but  the  special  approval 
mechanism  would  be  employed  as  a 
more  appropriate  means  of  recognizing 
whether  the  equipment  provides  an 
equivalent  level  of  safety  with  the 
standard  of  safety  benchmarked  in  the 
particular  provisions  of  the  subpart. 

No  New  Safety  Appliance  Requirenients 

FRA  is  not  imposing  new  safety 
appliance  requirements  for  passenger 
equipment  subject  to  this  subpart.  The 
safety  appliance  requirements 
referenced  in  §  238.229  continue  to 
apply  to  such  passenger  equipment  and 
are  noted  in  this  rule  for  clarity. 
Similarly,  the  window  glazing 
requirements  in  49  CFR  part  223 
continue  to  apply  by  their  own  force. 

Section  238.203     Static  End  Strength 

This  section  contains  the 
requirements  for  the  overall 
compressive  strength  of  all  Tier  I  rail 
passenger  equipment,  except  for 
equipment  meeting  the  requirements  of 
§  238.201.  This  section  is  based  on  the 
long-standing  practice  of  constructing 
passenger  cars  to  possess  a  minimum 
static  end  strength  of  800,000  pounds  on 
the  line  of  draft  without  permanent 
deformation  of  the  body  structure.  This 
practice  has  proven  effective  in  the 
North  American  railroad  operating 
environment  that  includes  frequent 
highway-rail  grade  crossings,  mixed 
operation  of  freight  and  passenger 
trains,  and  less  than  fully-capable  signal 
and  train  control  systems.  This  section 
should  be  read  with  the  discussion 
relating  to  static  end  strength  earlier  in 
the  preamble. 

In  general,  paragraph  (a)  requires  that 
on  or  after  November  8,  1999  all 
passenger  equipment  (except  as 
otherwise  provided  in  §238.201)  shall 
resist  a  minimum  static  end  load  of 
800,000  pounds  applied  on  the  line  of 
draft  without  permanent  deformation  of 
the  body  structure.  As  specified  in 
paragraph  (a)(2),  unoccupied  volumes  of 
a  passenger  car  or  a  locomotive  may 


have  a  lesser  static  end  strength  to  allow 
a  crash  energy  management  design 
approach  to  be  employed,  if  the  car  or 
locomotive  resists  a  minimum  static  end 
load  of  800,000  pounds  applied  on  the 
line  of  draft  at  the  ends  of  its  occupied 
volume  without  permanent  deformation 
of  the  body  structure.  FRA  makes  clear 
that,  for  purposes  of  paragraph  (a)(2), 
the  ability  of  a  car  or  locomotive  to 
resist  a  minimum  static  end  load  of 
800,000  pounds  applied  on  the  line  of 
draft  at  the  ends  of  its  occupied  volume 
without  permanent  deformation  of  the 
body  structure  shall  be  determined  on 
the  basis  of  the  individual  car  or 
locomotive's  own  strength  and  crash 
energy  management  design.  Two  or 
more  units  of  passenger  equipment  may 
not  be  included  in  demonstrating  the 
ability  of  the  occupied  volume  of  an 
individual  passenger  car  or  locomotive 
to  resist  a  minimum  static  end  load  of 
800,000  pounds  as  specified  in 
paragraph  (a)(2). 

Peu'agraph  (a)(2)  is  based  on  proposed 
§  238.203(b)  in  the  NPRM.  see  62  FR 
49804.  In  the  final  rule.  FRA  has  revised 
and  incorporated  that  paragraph  into 
paragraph  (a).  FRA  has  done  so  in  part 
to  make  clear  that  a  passenger  car  or  a 
locomotive  must  first  resist  a  minimum 
static  end  load  of  800,000  pounds 
applied  at  the  ends  of  the  car  or 
locomotive,  unless  the  car  or  locomotive 
employs  a  crash  energy  management 
design  in  which  case  the  load  may  then 
be  resisted  at  the  ends  of  the  volume  of 
the  car  or  locomotive  occupied  by 
passengers  or  crewmembers. 

FRA  nas  included  paragraph  (a)(3)  in 
the  final  rule  in  response  to  the 
comments  on  the  NPRM  that  existing 
AEM-7  locomotives  would  not  comply 
with  the  static  end  strength  requirement 
proposed  by  FRA.  As  FRA  understands, 
applying  the  800,000-pound  load  at  the 
buff  stops  of  an  AEM-7  locomotive 
apparently  creates  too  large  a  moment 
on  either  the  draft  gear  housing  or  on 
the  buffer  beam  to  side  sill  cormection. 
Having  analyzed  the  AEM-7 
locomotive,  FRA  believes  that  the 
structure  can  support  a  1,000,000-pound 
load  applied  at  the  center  of  the  buffer 
beam,  and  provide  an  equivalent  or 
greater  level  of  safety  than  that  proposed 
in  the  NPRM. 

The  requirements  of  paragraph  (a)(3) 
are  based  on  former  AAR  Standard  034- 
69.  Section  6 — Buffing,  paragraph  (f).  In 
the  final  rule.  FRA  has  doubled  the  load 
provided  in  the  AAR  Standard  from 
500.000  pounds  to  1,000.000  pounds,  to 
ensure  safety.  Further.  FRA  has  tailored 
paragraph  (a)(3)  so  that  the  alternative 
specified  therein  does  not  apply  to  any 
locomotive  placed  in  service  on  or  after 
July  12. 1999.  as  FRA  wishes  to  limit 
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application  of  this  alternative  to  existing 
locomotives.  In  addition,  the  alternative 
specified  in  paragraph  (a)(3)  may  not  be 
applied  to  a  cab  car  or  an  MU 
locomotive.  Use  of  the  alternative  for 
such  a  locomotive  will  not  provide  as 
high  a  level  of  safety  as  for  a 
conventional  locomotive. 

As  specified  in  paragraph  (a)(4),  the 
requirements  of  paragraph  (a)  do  not 
apply  to  unoccupied  passenger 
equipment  operating  at  the  rear. of  a 
passenger  train.  In  the  NPRM,  FRA  had 
proposed  excepting  from  the 
requirements  of  paragraph  (a)  vehicles 
such  as  auto-carriers  and  RoadRailers 
operated  at  the  rear  of  a  passenger  train 
and  used  solely  to  transport  freight.  To 
the  extent  such  equipment  could  be 
excepted  from  the  requirements  of  this 
paragraph,  FRA  determined  that  other 
imoccupied  passenger  equipment 
operating  at  the  rear  of  a  passenger  train 
could  also  be  excepted.  In  general, 
however,  FRA  would  prefer  that  every 
vehicle  in  a  passenger  train  have  a 
minimum  static  end  strength  as 
specified  in  this  section  so  that  in  the 
event  of  a  train  collision  the  cars  in  the 
train  will  crush  or  resist  crushing  with 
a  certain  degree  of  predictability  and, 
thereby,  further  the  ability  of  the  train 
to  remain  upright  and  in  line.  As  most 
collisions  involving  a  passenger  train 
occur  at  the  train's  forward  end,  the 
requirement  for  imoccupied  passenger 
equipment  to  possess  a  minimum 
compressive  strength  is  more  significant 
for  such  equipment  operated  at  the 
train's  forward  end  and  in  front  of  the 
passenger  car  consist,  than  for  such 
equipment  operated  at  the  rear.  As 
proposed  in  the  NPRM,  private  cars  are 
also  excepted  from  the  requirements  of 
paragraph  (a).  Nevertheless,  FRA 
believes  that,  at  a  minimum,  most 
private  cars  do  comply  with  the 
compressive  strength  requirements  that 
are  specified  in  this  paragraph  for  other 
passenger  equipment. 

In  the  final  rule,  FRA  has  included 
paragraph  (b)  to  address  the  concern  of 
raihoads  commenting  on  the  NPRM  that 
their  existing  passenger  equipment  may 
need  to  undergo  potentially  costly 
testing  to  determine  whether  the 
equipment  complies  with  the  static  end 
strength  requirements  specified  in  this 
rule.  Although  FRA  believes  that  only  a 
limited  number  of  existing  passenger 
equipment  on  the  nation's  railroads 
does  not  comply  with  the  static  end 
strength  requirement  specified  in 
paragraph  (a)(1),  FRA  has  included  a 
presumption  in  the  final  rule  to  alleviate 
the  biuden  on  railroads  to  show  that 
their  existing  equipment  complies  with 
the  requirements  of  this  paragraph. 
Paragraph  (b)  provides  that  any 


passenger  equipment  placed  in  service 
before  November  8, 1999  is  presvuned  to 
comply  with  paragraph  (a)(1)  (and  thus 
presumed  to  resist  a  minimum  static 
end  load  of  800,000  pounds  applied  on 
the  line  of  draft  without  permanent 
deformation  of  the  body  structure), 
unless  the  railroad  operating  the 
equipment  has  knowledge,  or  FRA 
makes  a  showing,  that  such  passenger 
equipment  was  not  built  to  the 
requirements  specified  in  paragraph 
(a)(1).  FRA  makes  clear  that  passenger 
equipment  built  in  accordance  with 
AAR  specifications  for  the  construction 
of  passenger  equipment  operating  in 
trains  of  more  than  600,000  pounds  total 
empty  weight  is  deemed  to  be  built  to 
the  requirements  specified  in  paragraph 
(a)(1)  and,  thereby,  compliant  in  this 
regard.  Originally  adopted  in  1939, 
Section  6,  paragraph  (a),  of  AAR 
Standard  S-034-69,  "Specification  for 
the  Construction  of  New  Passenger 
Equipment  Cars,"  provides  in  part,  "The 
car  structiu-e  shall  resist  a  minimum 
static  end  load  of  800,000  lbs.  at  the  rear 
draft  stops  ahead  of  the  bolster  on  the 
center  line  of  draft,  without  developing 
any  permanent  deformation  in  any 
member  of  the  car  structiue."  FRA  also 
makes  clear  that,  in  a  case  where  the 
railroad  does  not  know  whether  its 
passenger  equipment  was  built  to  the 
requfrements  specified  in  paragraph 
(a)(1)  (or,  in  essence,  this  AAR 
specification),  the  presumption  that  the 
equipment  was  built  to  the  requirements 
specified  in  paragraph  (a)(1)  still 
applies.  The  presumption  is  not 
applicable  only  in  those  cases  where  the 
railroad  knows,  or  FRA  can  make  a 
showing,  that  the  equipment  was  not 
built  to  the  requirements  specified  in 
paragraph  (a)(1). 

In  response  to  the  NYDOT's  comment 
as  to  the  effect  of  applying  the  static  end 
strength  requirement  to  existing 
passenger  equipment,  and  thereby  to  the 
turboliner  equipment  planned  for  use  in 
New  York  State,  FRA  believes  that  the 
RTL  trainsets  undergoing  rebuild 
comply  with  the  end  strength 
requirement  specified  in  paragraph 
(a)(1).  However,  these  RTL  trainsets 
need  to  be  contrasted  with  the  RTG 
trainsets  which  the  NYDOT  has  also 
expressed  an  interest  in  rebuilding  for 
like  use.  FRA  believes  that  these  RTG 
trainsets  do  not  meet  the  end  strength 
requirement  specified  in  paragraph 
(a)(1),  as  FRA  understands  they  were 
built  in  accordance  with  UIC 
(International  Union  of  Railways) 
structural  standards  (which  provide  for 
lesser  structiual  strength).  FRA  does 
note  that  no  RTG  trainsets  are  currently 
in  service  in  the  United  States  and  that 


to  rebuild  the  equipment  would  involve 
substantial  cost  while  failing  to  meet  the 
crashworthiness  objectives  of  this  rule. 
Information  available  to  FRA  indicates 
that  the  only  useable  remaining 
components  of  these  trainsets  are  their 
shells.  Further,  FRA  is  not  aware  that 
any  funding  has  been  allocated  to 
initiate  the  remanufacture  of  these 
trainsets,  and  any  planned  use  of  these 
trainsets  should  be  considered 
speculative. 

To  prevent  sudden,  brittle-type  failure 
of  the  passenger  equipment  body 
structure,  paragraph  (c)  requires  that  the 
body  structure  be  designed,  to  the 
maximum  extent  possible,  to  fail  by 
buckling  or  crushing,  or  both,  of 
structural  members  rather  than  by 
fracture  of  structural  members  or  failure 
of  structural  connections. 

In  the  final  rule,  FRA  has  added  a 
paragraph  (d)  to  provide  a  process  for 
grandfathering  approval  of  passenger 
equipment  in  use  on  a  rail  line  or  lines 
on  November  8,  1999  that  does  not  meet 
the  minimum  static  end  strength 
requirements.  If  the  operator  of  the 
equipment  files  a  petition  with  FRA 
seeking  grandfathering  approval  to 
continue  to  use  the  equipment  within 
this  180-day  period  after  the  rule  is 
published,  the  equipment  could 
continue  in  such  usage  while  the 
petition  is  being  processed,  but  such 
usage  must  stop  May  8,  2000  unless  the 
petition  is  approved.  The  section  sets 
forth  the  requirements  for  petitions  and 
service  of  the  petition,  and  the  process 
FRA  will  follow  in  soliciting  comments 
on  the  petition  and  disposing  of 
petitions. 

FRA  plans  to  "grandfather" 
equipment  only  for  use  in  particular 
operating  environments  providing  a 
sufficient  showing  is  made  that  any 
incremental  safety  risk  incurred  in  those 
environments  is  not  of  significant 
concern  or  that  specific  measures 
mitigating  the  risk  to  the  traveling 
public  and  to  railroad  employees  are 
utilized.  Petitioners  will  need  to 
demonstrate — tlirough  a  quantitative 
risk  assessment  that  incorporates  design 
information,  engineering  analysis  of  the 
equipment's  static  end  strength  and  of 
the  likely  performance  of  the  equipment 
in  derailment  and  collision  scenarios, 
and  risk  mitigation  measures  to  avoid 
the  possibility  of  collisions  or  to  limit 
the  speed  at  which  a  collision  might 
occiu',  or  both,  that  will  be  employed  in 
connection  with  the  usage  of  the 
equipment  on  a  specified  rail  line  or 
lines — that  use  of  the  equipment,  as 
utilized  in  the  service  environment  for 
which  recognition  is  sought,  is  in  the 
public  interest  and  is  consistent  with 
railroad  safety.  In  this  regard,  FRA  notes 
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Section  238.205    Anti-Climbing 
Mecha  tiism 

This  section  contains  the  vertical 
strengi  \i  requirements  for  anti-climbing 
mecha  aisms  on  rail  passenger 
equipment.  The  purpose  of  the  anti- 
climbi  ig  mechanism  is  to  prevent  the 
overri(  e  or  telescoping  of  one  passenger 
train  unit  into  another  in  a  derailment 
or  coll  sion.  FRA  is  requiring  that  all 
passen  jer  equipment  placed  in  service 
for  the  first  time  on  or  after  November 
8,  199(1  shall  have  an  anti-climbing 
mecha  lism  at  each  end  capable  of 
resistii  ig  an  upward  or  downward 
vertical  force  of  100,000  poimds  without 
perma  lent  deformation.  When  coupled 
togeth(  ir  in  any  combination  to  join  two 
vehicli  !S.  AAR  Type  H  and  Type  F  tight- 
lock  c(  uplers  satisfy  this  requirement. 
This  r(  quireraent  incorporates  a  long- 
standii  »g  industry  practice  into  the  final 


rule  further  requires  that  the 


rule. 
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September  8,  2000,  or  placed  in 
for  the  first  time  on  or  after 
September  9,  2002,  be  equipped  with  an 
anti-cl  mbing  mechanism  capable  of 
resistii  ig  an  upward  or  downward 
vertical  force  of  200,000  pounds  without 
failure  This  requirement  applies  to 
locomi  )tives  or  power  cars  of 
perma  lently  coupled  trains,  and 
includes  cab  cars  and  MU  locomotives. 
Specif  ring  a  vertical  load  requirement 
for  lea  1  vehicles  (locomotives)  that  is 
greatei  than  that  for  coupled  vehicles  is 
neede(  to  address  the  greater  tendency 
for  ov(  rride  in  a  collision  between 
uncou  jled  vehicles.  AAR  Standard  S- 
580,  VM  hich  addresses  the 
crashv  worthiness  of  locomotives,  has 
incluc  ed  this  requirement  for  all  freight 
locom  Jtives  built  since  August  1990. 
FRA  bslieves  this  industry  practice  is 
sound  and  this  requirement  received 


endorsement  by  passenger  railroad 
representatives.  FRA  recognizes  that 
incorporating  a  separate  anti-climbing 
arrangement  in  the  leading  structure  of 
cab  cars  and  MU  locomotives  presents 
a  significant  challenge.  FRA  will 
continue  to  work  with  the  APTA  PRESS 
Task  Force  to  derive  a  suitable  solution. 

In  its  comments  on  the  proposed  rule, 
Talgo  remarked  that  §  238.205(a),  as 
drafted,  seemed  to  consider  that  only 
couplers  may  properly  function  as  anti- 
climbing  mechanisms.  Talgo 
recommended  modifying  this  section  to 
avoid  this  implication  and  ensure  that 
anti-climbing  mechanisms  of  varying 
design  can  be  evaluated  fairly.  Talgo 
asserted  that  such  a  modification  would 
ensure  that  articulated  trainsets  are  not 
unfairly  subject  to  a  requirement  that 
focuses  only  on  conventionally  coupled 
units.  WDOT,  in  its  comments  on  the 
NPRM,  raised  similar  points,  noting  that 
articulated  joints  of  semi-permanently 
coupled  trainsets  provide  anti-climbing 
ability.  As  a  result,  FRA  makes  clear 
that  the  term  anti-climbing  mechanism 
is  intended  to  be  read  broadly  to 
encompass  more  than  a  conventional 
coupler,  and  that  an  articulated 
connection  may  serve  as  an  ant'- 
climbing  mechanism  for  the  purposes  of 
this  section  provided  it  can  withstand 
the  vertical  forces  specified  in  this 
section. 

In  its  comments  on  the  NPRM,  Talgo 
also  believed  that  the  rule  should  be 
restated  to  accommodate  trains  of 
different  masses.  Specificdly,  in 
determining  the  strength  of  the  anti- 
climbing  feature,  Talgo  recommended 
stating  the  operative  variable  as  vertical 
acceleration,  expressed  in  gs  (units  of 
acceleration  of  gravity),  rather  than  load, 
expressed  in  pounds.  Accordingly, 
Talgo  recommended  modifying  this 
section  so  that  the  anti-climbing 
mechanism  be  capable  of  resisting  a 
certain  value  of  acceleration,  instead  of 
a  vertical  force  of  100,000  pounds.  Talgo 
supplemented  its  comments  on  this 
section  following  FRA's  announcement 
that  the  minutes  of  the  rulemaking's 
Working  Group  meetings  had  been 
added  to  the  rulemaking's  docket.  See 
63  FR  28496;  May  26,  1998.  As  FRA  had 
permitted  comments  for  inclusion  in  the 
record  as  to  whether  the  minutes 
accurately  reflected  statements  made  at 
the  Working  Group  meetings,  Talgo 
stated  that  the  minutes  do  not  mention 
that  a  representative  of  the  Volpe  Center 
acknowledged  that  this  section  should 
be  modified  to  address  lighter  rail 
equipment.  Talgo  stated  that,  aside  from 
the  ends  of  its  articulated  trainsets 
which  it  noted  are  compliant  with  the 
100,000  pound  vertical  force 
requirement,  intermediate  joints  in  the 


trainsets  need  only  be  equipped  with 
anti-climbing  mechanisms  of  47,000 
pounds  strength  to  provide  the  same 
level  of  safety  as  required  by  the  rule. 
Talgo  explained  that,  for  purposes  of 
calculating  a  vertical  force  requirement, 
one  should  focus  on  the  static  force 
needed  to  lift  a  car  of  specified  weight 
from  one  end  while  supported  by  the 
truck  on  the  other  end.  Talgo  further 
explained  that  this  value  should  be 
multiplied  by  a  safety  factor — equal  to 
2.2.,  as  it  derived  from  values  in  the 
proposed  rule — in  order  to  take  into 
account  the  possibilities  of 
misalignment  and  similar  dynamics  in 
the  event  of  a  collision.  As  a  result, 
Talgo  believed  specifying  a  47,000- 
pound  strength  requirement  for  anti- 
climbing  mechanisms  on  its  equipment 
would  provide  the  same  level  of  safety 
as  specifying  a  100,000-pound  strength 
requirement  for  anti-climbing 
mechanisms  on  conventional  cars. 

FRA  notes  that  during  a  train  collision 
the  relatively  strong  underframe  of  a  rail 
vehicle  may  ride  up  above  the 
underframe  of  an  adjacent  rail  vehicle, 
and  extensively  crush  the  weaker 
superstructure  of  the  overridden 
vehicle.  The  potential  for  override  to 
occur  is  influenced  by  the  dynamic 
motions  of  the  cars,  the  relative  heights 
of  the  vehicles'  underframes,  and  the 
changing  geometry  of  the  vehicles' 
structures  as  they  crush  during  the 
collision.  These  factors  allow  the 
development  of  a  vertical  component  of 
the  very  high  longitudinal  forces 
occurring  in  a  train  during  a  collision. 
This  vertical  force  component,  in  effect, 
squeezes  one  underframe  up  and  over 
the  underframe  of  another  vehicle  in  the 
train.  While  all  three  factors  play  a  role 
in  the  occurrence  of  override,  results  of 
actual  collisions  indicate  that  the 
changing  geometry  of  the  car  structures 
as  they  crush — which,  in  effect,  creates 
a  ramp  during  the  collision — can 
overwhelm  the  influence  of  the 
difference  in  sill  heights.  There  are 
numerous  examples  of  cars  with 
relatively  low  underframe  heights  that 
have  overridden  cars  with  relatively 
high  underframe  heights. 

FRA  has  not  modified  the  final  rule  in 
response  to  Talgo's  comment  that  the 
rule  should  require  the  anti-climbing 
mechanism  to  be  capable  of  resisting  a 
certain  value  of  acceleration  instead  of 
a  specified  vertical  force.  First,  Talgo 
has  not  indicated  in  its  comments  what 
that  value  of  acceleration  should  be,  and 
FRA  believes  that  formulating  a 
performance  standard  in  pounds  of 
force,  instead,  is  appropriate.  Second, 
Talgo's  subsequent  comments  have 
focused  on  specifying  a  47,000-pound 
vertical  force  as  an  alternative  to  the 
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100.000-pound  vertical  force  that  an 
anti-climbing  mechanism  must  resist 
imder  this  section.  In  response  to  this 
latter  suggestion  by  Talgo,  FRA  notes 
that  the  longitudinal  force  acting  on  a 
vehicle  in  a  train  diuing  a  collision  is, 
in  large  part,  a  function  of  the  vehicle's 
own  deceleration  plus  the  force  required 
to  decelerate  all  the  vehicles  behind  it. 
(The  longitudinal  force  is  also 
dependent  on  the  force  required  to 
crush  the  vehicles  in  the  train.)  When  a 
sufficient  vertical  component  of  this 
total  force  develops,  override  occurs. 
Because  the  longitudinal  force  required 
to  decelerate  the  trailing  vehicles  can 
exceed  the  force  required  to  decelerate 
the  subject  vehicle,  it  is  not  possible  to 
relate  the  deceleration  of  a  single 
vehicle  to  the  tendency  to  override  in 
the  way  that  Talgo  has  explained  in 
arriving  at  its  proposed  47,000-pound 
strength  value.  The  Volpe  Center 
representative  cited  by  Talgo  sought  to 
make  this  point  clear  at  the  December 
15.  1997  Working  Group  meeting.  This 
representative  also  tried  to  make  clear 
that  he  did  not  agree  that  consideration 
should  be  given  to  lighter  rail 
equipment  in  the  way  that  Talgo 
proposed  at  the  Working  Group  meeting 
and  in  its  comments  on  the  rule. 

Even  though  it  may  be  theoretically 
passible  to  develop  a  formula  which 
relates  the  decelerations  of  all  the  cars 
in  a  train  to  the  tendency  to  override, 
such  a  formula  would  have  to  take  into 
account  the  specific  cars  in  the  train  and 
the  time-phasing  of  the  decelerations  of 
the  cars  during  a  collision,  as  well  as  the 
forces  required  to  crush  each  of  the  cars. 
Development  of  such  a  formula  is 
beyond  FRA's  resources  in  issuing 
initial  passenger  equipment  safety 
standards  as  mandated  by  Congress. 
However.  FRA  will  further  examine  this 
issue  in  evaluating  equipment  of  special 
construction. 

Section  238.207    Link  Between 
Coupling  Mechanism  and  Car  Body 

This  section  contains  the  vertical 
strength  requirements  for  the  structure 
that  links  the  coupling  mechanism  to 
the  car  body  on  passenger  equipment. 
The  purpose  of  this  requirement  is  to 
avoid  a  premature  failure  of  the  diaft 
system  so  that  the  anti-climbing 
mechanism  will  have  an  opportunity  to 
engage. 

FRA  is  requiring  that  all  passenger 
equipment  placed  in  service  for  the  first 
time  on  or  after  November  8,  1999  be 
provided  with  a  coupler  carrier  or  other 
coupler-to-car-body  linking  structtu-e 
that  is  designed  to  resist  a  vertical 
downward  thrust  from  the  coupler 
shank  of  100,000  pounds,  without 
permanent  deformation  for  any  normal 


horizontal  position  of  the  coupler  or 
coupling  mechanism. 

In  its  comments  on  the  NPRM.  Talgo 
stated  that  this  section  should  be 
modified  to  apply  only  in  the  case 
where  the  coupler  between  cars  itself 
acts  as  the  anU-climbing  mechanism — 
not  in  cases  where  other  anti-climbing 
designs  such  as  articulated  unions  are 
utilized.  As  a  result,  Talgo 
recommended  that  the  requirements  of 
this  section  should  apply  only  to  the 
couplers  at  the  far  ends  of  an  articulated 
trainset,  and  not  to  the  interior 
articulated  unions  which  do  not  employ 
couplers.  Talgo  believed  that  this 
approach  has  been  proposed  in  the  rule 
with  respect  to  Tier  D  passenger 
equipment.  Talgo  further  commented 
that  the  load  requirement  should  be  the 
same  as  provided  in  §  238.205. 

FRA  recognizes  that  in  an  articulated 
trainset,  the  articulated  joint  connecting 
the  cars  in  the  train  serves  as  both  the 
coupler  carrier  and  as  the  anti-climbing 
mechanism.  Such  cars  do  not  have  a 
coupler  shank,  per  se.  For  practical 
reasons,  including  administration  of  the 
rule,  FRA  proposed  separate 
requirements  for  the  strength  of  the  anti- 
climbing  mechanism  in  §  238.205  and 
for  the  strength  of  the  link  between  the 
coupling  mechanism  and  car  body  in 
§  238.207  because  the  vast  majority  of 
Tier  I  passenger  equipment  possesses  a 
conventional  draft  system.  However, 
FRA  intended  that  for  passenger 
equipment  utilizing  articulated 
connections  that  comply  with  the 
requirements  of  §  238.205(a),  such 
articulated  connections  would  also 
comply  with  the  requirements  of  this 
secdon.  In  the  final  rule,  FRA  has  made 
this  exphcit  by  adding  a  sentence  to  the 
rule  text,  and  FRA  has  therefore  adopted 
Talgo's  comment  in  this  regard.  Talgo's 
comment  with  respect  to  specifying  an 
appropriate  load  requirement  for  this 
section  is  consequently  addressed  in  the 
discussion  of  §  238.205,  above. 

Section  238.209    Forward-Facing  End 
Structure  of  Locomotives 

This  section  contains  the 
requirements  for  the  covering  or  skin  of 
the  forward-facing  end  structiu-e  of  each 
passenger  locomotive  ordered  on  or 
after  September  8,  2000,  or  placed  in 
service  for  the  first  time  on  or  after 
September  9,  2002.  The  purpose  of  these 
requirements  is  to  protect  the  occupied 
volume  of  the  locomotive  cab.  This  area 
is  especially  vulnerable  in  a  highway- 
rail  grade  crossing  collision  if  a  fuel 
tank  that  is  part  of  or  being  transported 
by  the  highway  vehicle  ruptures,  or  bulk 
hazardous  materials  are  released. 

FRA  is  requiring  that  the  skin 
covering  the  forward-facing  end  of  each 


passenger  locomotive,  including  a  cab 
car  and  an  MU  locomotive,  be  at  a 
minimum  equivalent  to  a  V2-inch  steel 
plate  with  a  25,000  pounds-per-square- 
inch  yield  strength.  Material  of  a  higher 
yield  strength  material  may  be  used  to 
decrease  the  required  thickness  of  the 
material  provided  at  least  an  equivalent 
level  of  strength  is  maintained.  The  skin 
shall  also  be  designed  to  inhibit  the 
entry  of  fluids  into  the  occupied  area  of 
the  equipment,  and  be  affixed  to  the 
collision  posts  or  other  main  vertical 
structural  members  of  the  forward- 
facing  end  structure  to  add  to  the 
strength  of  the  end  structiu^. 

AAR  Standard  S-580  has  included 
these  requirements  for  all  locomotives 
built  since  August  1990.  From 
observations  of  the  improved 
performance  of  locomotives  during 
collisions,  FRA  believes  that  this 
industry  standard  should  be  part  of 
these  safety  standards.  Passenger 
railroad  representatives  in  the  Working 
Group  endorsed  this  improved  safety 
requirement. 

m  its  comments  on  the  NPRM,  APTA 
recommended  that  paragraph  (c)  be 
clarified  so  that  the  skin  be  designed  to 
permit  a  train  line  door  with  a  window 
in  the  forward-facing  end  structure  of 
cab  cars  and  MU  locomotives.  In  fact,  as 
proposed  in  the  NPRM,  the  rule  defined 
"skin"  to  mean  the  "outer  covering  on 
a  fuel  tank  or  the  ft-ont  of  a  locomotive, 
including  a  cab  car  and  an  MU 
locomotive,  excluding  the  windows  and 
forward-facing  doors."  See  §  238.5;  62 
FR  49795  (The  skin  may  also  be  covered 
with  another  coating  of  a  material  such 
as  fiberglass).  APTA's  recommendation 
is  therefore  consistent  with  FRA's 
proposal.  For  clarity,  however,  FRA  has 
revised  the  final  rule  by  removing  the 
exclusion  concerning  windows  and 
forward-facing  doors  from  the  definition 
of  "skin"  in  §  238.5,  and  placing  the 
exclusion  instead  directly  in  paragraph 
(d)  of  this  section. 

Section  238.211     Collision  Posts 

This  section  contains  the  structural 
strength  requirements  for  collision 
posts.  Collision  posts  provide  protection 
against  the  crushing  of  occupied 
volumes  of  passenger  equipment, 
including  the  telescoping  of  one  vehicle 
into  another,  in  the  event  of  a  collision 
or  derailment. 

Paragraph  (a)  requires  that  all 
passenger  equipment  placed  in  service 
for  the  first  time  on  or  after  November 
8,  1999  shall  have  eidier  two  full-height 
collision  posts,  each  collision  post 
having  an  ultimate  longitudinal  swength 
of  not  less  than  300,000  pounds,  or  an 
equivalent  end  structure.  The  300,000- 
pound  strength  requirement  makes 
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mandi  tory  the  long-standing 
construction  practice  for  collision  posts 
in  pas  ienger  equipment  operating  in  the 
United  States  and  has  proven  effective 
in  the  tjation's  railroad  operating 
environment.  This  requirement  is 
similat  to  that  contained  in  49  CFR 
|l{a)(4),  which  applies  to  MU 
stives  operated  in  trains  having  a 
ipty  weight  of  600,000  pounds  or 
jut  also  requires  the  collision 
posts  ip  be  full-height.  As  noted,  FRA 
does  r  ot  believe  the  600,000-pound 
consis  t  weight  threshold  is  an 
appropriate  distinction  to  retain  for 
passenger  equipment  operating  on  the 
gener^  system  intermingled  with 
equipment  of  more  substantial  strength, 
and,  af  a  result,  no  such  consist  weight 
distinction  is  made  in  the  final  rule, 
[height  collision  posts  provide 
[)nal  protection  because  they 
higher  than  posts  attached  only 
mderframe.  Little,  if  any, 
additional  cost  is  imposed  on  builders 
by  req  liring  full-height  posts.  Spacing 
the  CO  lision  posts  at  approximately  the 
one-th  ird  points  laterally  across  the 
ends  c  f  the  equipment  will  allow  both 
posts  1 0  be  engaged  in  many  collision 
scenai  ios.  An  equivalent  single  end 
structi  ire  may  be  used  in  place  of  the 
two  cc  Uision  posts  provided  the 
structi  ire  can  withstand  the  sum  of  the 
forces  that  each  collision  post  is 
requir;d  to  withstand.  This  allows  for 
the  design  of  monocoque,  unitized  or 
like  structures.  FRA  notes,  of  course, 
that  such  a  single  end  structure  must 
also  resist  the  loading  requirements  for 
comeB posts  as  specified  in  §238.213,  as 
well  ak  any  other  applicable  end 

re  requirements  as  specified  in 
le  for  Tier  I  passenger  equipment, 
rak,  in  its  comments  on  the 
\,  noted  that  its  rail  passenger 
operation  is  unique  in  the  United  States 
because  it  includes  the  use  of 
imoccupied  express  and  mail  cars. 
Amtrak  stated  that  collision  posts 
applied  to  unoccupied  head  end  cars 
(express  cars)  are  unwarranted  because 
the  pasts  unnecessarily  increase  the  tare 
weigh ;  of  this  equipment  without  any 
associated  improvement  in  safety.  FRA 
had  oiginally  proposed  requiring  that 
all  passenger  equipment  comply  with 
the  requirements  of  paragraph  (a), 
excepf  for  a  vehicle  of  special  design 
that  operates  at  the  rear  of  a  passenger 
train  a  nd  is  used  solely  to  transport 
fireigh  ,  such  as  an  auto-carrier  or  a 
RoadF  ailer.  See  62  FR  49804.  FRA 
sough  this  broader  application  of  the 
coUisi  an  post  requirements  in  part 
becau  le  collision  posts  serve  to  repel 
adjace  nt  passenger  equipment  in  a  train 
collision  or  derailment  and,  thereby, 
help  {  revent  the  uncontrolled  crushing 


of  equipment  which  could  tend  to 
misalign  the  train  consist.  For  occupant 
safety,  it  is  optimal  that  a  train  remain 
in  line  and  upright  in  the  event  of  a 
collision  or  derailment,  and  gradually 
come  to  a  stop  after  "plowing  the 
ballast"  along  the  railroad  track. 

Nonetheless,  FRA  has  revised  the 
final  rule  to  except  unoccupied 
passenger  equipment  fi'om  the 
requirements  of  this  section — whether 
operated  at  the  rear  or  forward  end  of 
a  passenger  train.  However,  as  noted 
above  in  the  discussion  of  §  238.203, 
unoccupied  passenger  equipment 
operated  at  the  forward  end  of  a 
passenger  train  must  comply  with  the 
static  end  strength  requirement  to 
maintain  the  integrity  of  the  train. 

Paragraph  (b)  requires  that  each 
locomotive,  including  a  cab  car  or  MU 
locomotive,  ordered  on  or  after 
September  8,  2000,  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  2002,  have  two  forward  collision 
posts,  located  at  approximately  the  one- 
third  points  laterally  across  the  end  of 
the  locomotive,  each  post  capable  of 
withstanding  a  500,000-poimd 
longitudinal  force  without  exceeding 
the  ultimate  strength  of  the  joint.  In 
addition,  each  post  must  be  capable  of 
withstanding  a  200,000-pound 
longitudinal  force  exerted  30  inches 
above  the  joint  of  the  post  to  the  • 
underframe,  without  exceeding  its 
ultimate  strength.  AAR  Standard  S-580 
has  included  this  requirement  for  all 
locomotives  built  since  August  1990. 
From  observation  of  the  improved 
performance  of  these  locomotives 
during  collisions,  including  collisions 
with  motor  vehicles  at  highway-rail 
grade  crossings,  FRA  believes  this 
industry  practice  should  become  part  of 
this  rule's  safety  standards. 

As  an  alternative,  an  equivalent  end 
structure  may  be  used  in  place  of  the 
two  forward  collision  posts  described  in 
paragraph  (b),  to  allow  for  the  design  of 
monocoque,  unitized  or  like  structures. 
The  single  end  structure  shall  withstand 
the  sum  of  the  forces  that  each  collision 
post  is  required  to  withstand,  in 
addition  to  the  loading  requirements  for 
comer  posts  as  specified  in  §  238.213 
and  any  other  applicable  end  structure 
requirements  as  specified  in  this  rule  for 
Tier  I  passenger  equipment. 

Paragraph  (c)  provides  that  for  a 
consist  of  semi-permanently  coupled, 
articulated  units,  the  end  structure 
requirements  in  paragraphs  (a)  and  (b) 
of  this  section  apply  only  to  the  ends  of 
the  semi-permanently  coupled  consist 
of  articulated  units,  provided  that  the 
railroad  submits  to  the  FRA  Associate 
Administrator  for  Safety  under  the 
procedures  specified  in  §  238.21 — and 


FRA  accepts  as  persuasive — a 
documented  engineering  analysis 
establishing  that  the  articulated 
connection  is  capable  of  preventing 
disengagement  and  telescoping  to  the 
same  extent  as  equipment  satisfying  the 
anti-climbing  and  collision  post 
requirements  contained  in  this  subpart. 
In  such  case,  the  interior  ends  of  the 
individual  units  in  the  consist  need  not 
be  equipped  with  an  end  structure 
meeting  the  requirements  of  paragraphs 
(a)  and  (b).  FRA  notes  that,  in 
commenting  on  proposed  §  238.211(c), 
both  Talgo  and  WDOT  had  requested 
that  FRA  substitute  the  phrase  "semi- 
permanenUy  coupled"  for  "permanenUy 
joined"  in  describing  the  consist  of 
units  subject  to  the  exception  provided 
in  paragraph  (c).  This  recommendation 
has  been  adopted. 

FRA  has  modified  paragraph  (c)  from 
that  proposed  in  the  NPRM,  see  62  FR 
49804,  by  not  providing  an  automatic 
exception  from  the  collision  post 
requirements  for  the  interior  ends  of 
individual  units  in  a  consist  of  semi- 
permanently coupled,  articulated  units. 
Instead,  a  railroad  must  submit  a 
documented  engineering  analysis 
supporting  the  capabilities  of  the 
articulated  connection,  as  described 
above,  and  FRA  must  find  that  analysis 
persuasive.  Articulated  assemblies  have 
a  history  of  remaining  in  line  during 
derailments  and  collisions  and,  if  not 
designed  to  be  uncoupled,  only  the 
outside  ends  of  the  entire  assembly 
should  be  exposed  to  the  risks  of 
override.  However,  none  of  the  relevant 
recent  experience  is  on  the  North 
American  continent,  and  the  ability  of 
articulated  connections  to  remain  intact 
during  a  collision  with  North  American 
passenger  equipment,  freight  rolling 
stock,  or  a  fixed  obstruction  has  not 
been  demonstrated  analjrtically.  FRA 
noted  the  weakness  in  the  proposed 
exception  (§  238.211(c)  of  the  NPRM) 
while  preparing  the  final  rule.  An 
approved,  documented  engineering 
analysis  supporting  the  capabilities  of 
the  articulated  connection  is  necessary 
to  ensure  the  safety  of  passengers  and 
crewmembers. 

Section  238.213    Comer  Posts 

This  section  contains  the 
requirements  for  corner  posts  on 
passenger  cars,  such  as  passenger 
coaches,  cab  cars  and  MU  locomotives, 
ordered  on  or  after  September  8,  2000, 
or  placed  in  service  for  the  first  time  on 
or  after  September  9,  2002.  FRA  has 
clarified  the  requirements  of  this 
section,  as  explained  below. 

A  comer  post  is  the  vertical  structural 
member  normally  located  at  the 
intersection  of  the  end  of  a  rail  vehicle 
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with  a  side  of  that  vehicle.  Paragraphs 

(a)  and  (b)  specify  the  loads  and 
orientation  of  the  loads  that  a  comer 
post  in  a  passenger  car  must  resist.  The 
values  specified  in  paragraphs  (a)  and 

(b)  are  the  same  as  those  proposed  in  the 
NPRM,  see  62  FR  49804,  though  they 
have  been  stated  in  a  different  manner 
for  clarity  in  the  final  rule. 

This  section  allows  flexibility  so  that 
comer  posts  may  be  located  at  positions 
other  than  at  the  extreme  outside 
comers  of  a  passenger  car,  as  long  as  the 
comer  posts  are  placed  ahead  of  the 
occupied  volume  of  the  car.  In  this 
manner,  comer  posts  may  be  positioned 
adjacent  to  the  occupied  volume  of  a 
passenger  car  to  provide  structural 
protection  to  the  occupied  vol\ime.  For 
instance,  for  passenger  coaches 
equipped  with  end  vestibules,  the 
comer  posts  may  be  located  in  the  side 
structure  inboard  of  the  vestibules'  side 
door  openings,  provided  that  such  posts 
are  not  placed  inside  the  occupied 
volume,  which  includes  any  space  for 
crew  or  passenger  seating.  FRA  has  fully 
defined  "occupied  volimie"  in  §  238.5 
to  mean  the  volume  of  a  rail  vehicle  or 
passenger  train  where  passengers  or 
crewmembers  are  normally  located 
dining  service  operation,  such  as  the 
operating  cab,  and  passenger  seating 
and  sleeping  areas.  The  entire  width  of 
a  vehicle's  end  compartment  that 
contains  a  control  stand  is  an  occupied 
volume.  Fiulher,  a  vestibule  is  typically 
not  considered  occupied,  except  when  it 
contains  a  control  stand  for  use  as  a 
control  cab. 

FRA  did  not  intend  that  the  flexibility 
to  place  comer  posts  at  locations  other 
than  at  the  extreme  outside  comers  of 
passenger  cars  would  permit  such 
corner  posts  to  be  placed  inside  the 
occupied  volume  of  the  cars,  and  FRA 
recognizes  that  it  should  have  made  this 
point  more  explicit  in  the  NPRM.  See  62 
FR  49766.  (Of  course,  as  a  railroad  is 
free  to  take  safety  measures  beyond 
those  required  in  this  rule,  a  railroad 
may,  therefore,  operate  a  passenger  car 
with  comer  posts  inside  the  occupied 
volume  of  the  car  if  another  set  of  corner 
posts  that  do  comply  with  the 
requirements  of  this  section  are  placed 
ahead  of  the  occupied  volume.)  In  light 
of  the  vulnerabilities  of  cab  cars  and  MU 
locomotives  operating  as  the  leading 
imits  in  a  passenger  train,  such 
passenger  cars  must  be  equipped  with 
comer  posts  meeting  the  requirements 
of  this  section  that  are  placed  ahead  of 
the  occupied  volume.  Cab  cars  and  MU 
locomotives  wrill  normally  be  occupied 
by  a  train  crewmember  in  an  end 
compartment,  and  thus  must  have 
comer  posts  placed  near  the  extreme 
ends  of  the  vehicles.  As  stated  in  its 


comments  on  the  NPRM,  the  BLE  does 
not  wish  the  cab  control  compartment  to 
be  the  designated  section  of  a  passenger 
car  to  crush  in  a  collision,  and  FRA 
agrees  with  the  BLE  that  the  cab  must 
be  protected. 

Bombardier,  in  its  comments  on  the 
1997  NPRM,  suggested  that  proposed 
section  238.213(a)  be  modified  so  that 
the  comer  posts  must  resist  the  loads 
specified  in  this  section  at  the  point  of 
attachment  to  the  imderframe  and  at  the 
point  of  attachment  to  the  roof  structure, 
as  those  loads  are  applied  individually. 
FRA  had  proposed  that  the  comer  post 
be  able  to  resist  these  loads  as  applied 
simultaneously,  not  as  applied 
individually.  FRA  has  carried  forward 
its  proposal  into  the  final  rule,  and  has 
not  adopted  Bombardier's  comment. 
Requiring  the  comer  post  to  resist  the 
specified  loads  as  applied 
simultaneously  at  the  points  of 
attachment  to  the  underframe  and  at  the 
roof  structvu^  is  a  stricter  requirement. 
In  addition,  the  requirement  is  likely 
more  representative  of  the  conditions 
present  in  an  actual  collision  where  the 
comer  post  may  be  impacted  at  both 
points  simultaneously,  as  in  the  case  of 
a  sideswipe  with  a  passing  rail  car. 

In  their  comments  on  the  NPRM, 
Talgo  and  WDOT  stated  that  the  rule 
should  provide  an  exception  for 
articulated  trainsets  similar  to  that 
proposed  for  collision  posts  in 
§  238.211(c)  of  the  NPRM.  Accordingly, 
these  commenters  believed  that  comer 
posts  should  be  required  only  at  the  far 
ends  of  an  assembly  of  semi- 
pCTmanently  coupled,  articulated 
passenger  equipment — ^not  at  each  end 
of  each  intermediate,  semi-permanently 
coupled  vehicle.  FRA  has  not  adopted 
these  conunents  in  the  final  rule.  First, 
as  discussed  above,  FRA  has  modified 
§  238.211  on  collision  posts  so  that  there 
is  no  automatic  exception  from  the 
collision  post  requirements  for 
intermediate  vehicles  in  an  assembly  of 
semi-permanently  coupled,  articulated 
passenger  equipment.  Further,  comer 
posts,  by  their  very  definition  and 
location,  protect  against  hazards  in  a 
way  that  collision  posts  (positioned 
closer  to  the  center  of  the  end  of  a 
vehicle)  cannot.  There  are  many 
different  scenarios  in  which  a  passenger 
car  may  be  struck  at  its  comer,  such  as 
in  a  comer-to-corner  collision  with 
another  rail  vehicle,  or  a  raking  collision 
with  an  object  fouling  the  right-of-way. 
As  noted  in  the  NPRM,  eight  passengers 
were  killed  following  incinsion  of  a 
freight  car  into  the  side  of  two  Amtrak 
coaches  beginning  at  the  comer  of  each 
car,  near  Lugoff,  South  Carolina,  on  July 
31,  1991.  Although  there  may  be  less 
chance  of  striking  the  comer  of  a  semi- 


permanently coupled,  articulated 
passenger  car  under  certain 
circumstances,  the  possibility  of  doing 
so  does  exist.  FRA,  therefore,  cannot 
grant  an  exclusion  from  the  comer  post 
requirements  to  such  equipment 
operated  as  an  intermediate  unit  in  ah 
assembly  of  semi-permanently  coupled, 
articulated  passenger  cars. 

In  additional  comments  on  this 
section,  the  BLE  stated  that  the 
proposed  comer  post  strength 
requirements  for  Tier  I  passenger 
equipment  do  not  adequately  address  its 
saiety  concems.  The  BLE  noted  that  past 
cornering  collisions  may  have  resulted 
in  fewer  deaths  and  injuries  had 
improved  comer  post  structiu^s  been  in 
place,  and  that  Tier  I  passenger 
equipment  may  operate  up  to  125  mph 
in  corridors  with  a  significant  number  of 
highway-rail  intersections.  The  BLE 
recommended  that  FRA  apply  the 
comer  post  requirements  proposed  for 
Tier  II  power  cars  in  §  238.409  to  all 
new  and  upgraded  Tier  I  passenger 
equipment. 

As  FRA  explained  in  the  NPRM,  the 
structiiral  parameters  for  comer  post 
strength  represent  the  common  practice 
for  passenger  cars  built  for  North 
American  service.  They  are  being 
adopted  as  an  interim  measure  to 
prevent  the  introduction  of  equipment 
not  meeting  such  minimum 
requirements.  FRA  recognizes  that 
current  design  practice  has  proven 
inadequate  to  protect  the  occupied 
volume  in  several  recent  side-swipe 
collisions  involving  passenger  trains 
with  cab  cars  leading.  Crash  modeling 
suggests  that  it  is  not  feasible  to  modify 
current  equipment  designs  to  protect 
against  collisions  of  the  magnitude  that 
occiuTed  at  Secaucus,  New  Jersey,  and 
Silver  Spring.  Maryland,  in  February  of 
1996.  Nevertheless,  stronger  comer 
posts  are  necessary  to  address  collisions 
involving  lower  closing  speeds.  FRA  is 
assisting  the  APTA  PRESS  Task  Force  in 
preparing  a  standard  for  comer  post 
arrangements  on  cab  cars  and  MU 
locomotives.  Adoption  of  a  suitable 
standard  will  be  an  immediate  priority 
upon  publication  of  the  final  rule. 

Section  238.215    Rollover  Strength 

This  section  contains  the  structural 
requirements  intended  to  prevent 
significant  deformation  of  the  normally 
occupied  spaces  of  a  passenger  car  in 
the  event  it  rolls  onto  its  side  or  roof. 
This  section  essentially  requires  the 
vehicle  structure  to  be  able  to  support 
twice  the  dead  weight  of  the  vehicle 
while  the  vehicle  is  resting  on  its  side 
or  roof.  Analysis  has  shown  that  current 
passenger  car  design  practice  meets  this 
requirement.  This  requirement  has 
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proveti  effective  in  preventing  massive 
struct  iral  deformation  of  cars  that  have 
rolled  during  collisions  or  derailments. 
For  this  reason,  FRA  believes  this 
requiiement  should  be  incorporated  into 
jafety  standards. 

NPRM,  FRA  invited  comment 
whether  this  requirement  should  also 
to  locomotives.  Representatives 
1  PI  had  advised  that  locomotives 
roll  over  frequently  enough  to 
such  requirements  for 
convehtional  locomotives. 

BRC  commented  that  this 
requiifement  should  apply  to 
locon:  Dtives  to  protect  the  locomotive's 
rom  the  crush  and  deformation  of 
locomotive's  occupied  volume. 
While  recognizing  that  locomotives  may 

over  frequently,  the  BRC 
obsenjed  that  the  additional  strength 
set  the  locomotive's  crew  if 
jquipment  does  land  on  top  of  the 
locomjotive.  The  BRC  believed  that  the 
volume  of  the  locomotive 
protected  to  increase  the 
chanc  js  of  survivability  for 
crewn  lembers.  FRA  notes  that  a  rollover 
streng  ii  requirement  for  all 
locom  Dtives — freight  and  passenger — is 

examined  in  the  RSAC 
Locoiiotive  Crashworthiness  Working 

FRA  believes  that  the 
Locoi^otive  Crashworthiness  Working 
is  the  most  appropriate  forum  in 
to  address  a  rollover  strength 
for  locomotives  overall, 
comments  on  the  NPRM.  Talgo 
that  paragraph  (a)  should  include 
clirification  that  local  deformations 
ptable  when  the  car  rests  on  its 
i  jst  as  paragraph  (b)  specifies  that 
leformation  is  permitted  to  the 
V  hen  the  car  is  resting  thereon.  In 
aph  (b),  FRA  has  specified  that 
defon  lation  to  the  roof  sheathing  and 
framii  ig  is  allowed  to  the  extent 
for  the  vehicle  to  be 
ppc  rted  directly  on  the  top  chords  of 
e  frames  and  end  frames.  This 
deformation  does  not  impinge 
volume  normally  occupied  by 
However,  side  wall 
deforihations  pose  a  safety  risk  to 

since  seats  and  other  interior 
are  typically  attached  to  the  side 
i  ind  passenger  limbs  are  at  risk  of 
entraj  ment  or  crushing.  Therefore,  FRA 
ified  this  section  in  response  to 
s  comment  only  to  permit  local 
of  the  outer  skin  of  a  passenger 
pibvided  the  resulting  deformations 
way  intrude  upon  the  occupied 

of  the  car. 
bombardier  suggested  in  its 
comn  ents  on  the  NPRM,  FRA  has  also 
made  a  minor  clarification  to  this 
sectio  ti  by  substituting  the  words  "in 
the  structural  members  of  the"  in  place 
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of  the  word  "for"  in  the  phrase  which 
originally  read  in  the  NPRM,  "the 
allowable  stress  for  occupied  volumes. 
.  .   ."  See  62  FR  49804-49805. 

Section  238.217    Side  Structxire 

This  section  contains  car  body  side 
structure  requirements.  These 
requirements  are  intended  to  prevent 
the  side  panels  of  a  passenger  car  from 
flexing  excessively  while  in  operation, 
and  help  to  resist  penetration  of  the 
passenger  car's  side  structure  by  an 
outside  object.  These  provisions 
essentially  codify,  with  minor 
modifications,  sections  16  and  17  of 
AAR  Standard  S-034-69,  Specification 
for  the  Construction  of  New  Passenger 
Equipment  Cars. 

This  section  was  originally  entitled 
"Side  impact  strength"  in  the  NPRM. 
FRA  has  changed  the  section  title 
because  the  requirements  in  this  section 
principedly  refer  to  the  stiffeiess  of  a 
car's  side  panel,  rather  than  the  panel's 
strength.  That  is,  these  provisions 
principally  focus  on  preventing  the  side 
panel  from  flexing  excessively  under 
service  loads.  The  greatest  service  loads 
acting  on  the  sidewalls  of  a  passenger 
car  probably  result  from  the 
aerodynamic  loads  of  a  train  entering  or 
exiting  a  tunnel,  and  from  two  trains 
passing  each  other  at  speed.  Residually, 
these  requirements  will  provide  some 
protection  in  the  event  the  passenger 
car's  side  panel  is  struck  by  an  outside 
object. 

FRA  believes  that  a  side  structural 
strength  requirement  is  necessciry 
because  approximately  13%  of  the  grade 
crossing  accidents  involving  a  passenger 
train  result  from  a  highway  vehicle 
striking  the  side  of  the  passenger  train. 
Further,  passenger  trains  may  be  struck 
in  the  side  by  other  trains,  individual 
rail  cars  that  roll  out  of  sidings,  or 
freight  being  transported  on  trains 
sharing  common  rights-of-way.  In 
addition,  during  a  derailment  or  train- 
to-train  collision,  treiins  frequently 
buckle,  exposing  the  sides  of  cars  to 
potential  impacts  during  the  collision. 

In  its  comments  on  this  section  in  the 
NPRM,  Bombardier  noted  that  the 
proposed  requirement  was  based  on 
AAR  Standard  034,  Section  20,  and  it 
believed  that  to  be  consistent  with  the 
AAR  Standard  and  to  take  advantage  of 
the  higher  strength  steels  currently  used 
in  carbody  construction,  the  rule  should 
specify  in  paragraph  (a)  that,  "Where 
minimum  section  moduli  or  thickness 
are  specified,  they  shall  be  adjusted  in 
proportion  to  the  ratio  of  the  yield 
strength  of  the  material  used,  to  that  of 
mild  open-hearth  steel."  FRA  agrees 
that  this  comment  is  applicable  to  cars 
whose  structural  members  are  made  of 


steel  of  higher  strength  than  mild  open- 
hearth  steel.  Accordingly,  FRA  has 
expressly  provided  that  the  minimum 
section  moduli  or  thickness  specified  in 
paragraph  (a)  may  be  adjusted  in 
proportion  to  the  ratio  of  the  yield 
strength  of  the  material  used  to  that  of 
mild  open-hearth  steel  only  for  a  car 
whose  structural  members  are  made  of 
a  higher  strength  steel. 

Talgo,  in  its  comments  on  this  section 
in  the  NPRM,  believed  that  the 
requirement  should  be  rewritten  to 
specify  the  units  used  for  each  of  the 
concepts  discussed.  For  clarity,  FRA 
states  that  the  dimensional  units  in  this 
paragraph  are  in  inches,  and  the  units 
for  the  section  moduli  are  "in  inches^" 
(inches  cubed)  in  paragraphs  (a)(1)  and 

(2). 

In  its  comments  on  the  NPRM,  WDOT 
stated  that  it  appeared  FRA  has 
continued  to  refuse  to  provide  it  with 
detailed  information  on  the  risks  and 
true  need  for  side  impact  standards. 
WDOT  stated  that  it  had  previously 
asked  FRA  for  documentation  to 
support  FRA's  assertion  that,  as 
originally  stated  in  the  ANPRM, 
"[djesigns  of  some  passenger  equipment 
have  floor  levels  low  to  the  rail,  creating 
the  tendency  for  a  heavy  highway 
vehicle  striking  the  side  of  the  train  to 
climb  into  the  occupied  passenger 
volume  rather  than  being  driven  under 
the  underframe  of  the  passenger  rail 
car"  (61  FR  30692).  Without  such 
detailed  evidence,  WDOT  recommended 
that  proposed  §  238.217  be  deferred 
until  the  second  phase  of  the 
rulemaking. 

The  Volpe  Center  has  analyzed  a 
highway  vehicle  side  impact  into  a 
single-level  Amfleet  car.  The  results  of 
that  analysis  indicate  that  the  Amfleet 
car  will  derail  and  push  sideways  before 
significant  crushing  of  the  car  can  occur. 
It  is  expected  that  rail  cars  having 
similar  structures — side  sill,  body 
bolster,  and  center  sill — at  a  similar 
height  would  behave  in  the  same  way  in 
such  a  collision.  This  includes  most 
passenger  cars  operating  in  the  United 
States.  However,  other  cars,  such  as 
Amtrak's  bi-level  cars  and  WDOT's 
single-level  rail  cars,  have  floor 
structures  that  are  structurally  different 
and  positioned  closer  to  the  rail. 
Preliminary  analysis  indicates  that 
significant  crushing  may  occur  if  a 
highway  vehicle  collides  into  the  side  of 
one  of  these  cars. 

As  a  general  principle  in  specifying  a 
side  impact  strength  requirement  for  a 
passenger  car,  the  objective  is  to  ensure 
that  the  side  of  the  passenger  car  is 
strong  enough  so  that  the  car  derails  and 
is  pushed  sideways — rather  than 
collapses — when  struck  in  the  side  by 
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another  rail  vehicle  or  a  highway 
vehicle.  FRA  believes  that  current 
practice  may  not  be  adequate  to  meet 
this  goal,  and  that  cars  with  low  floors 
are  particularly  vulnerable  to 
penetration  when  struck  in  the  side.  A 
more  meaninghil  side  structure 
requirement  than  contained  in  this 
section  is  necessary  to  address  this 
concern.  Such  a  requirement  will 
include  specifying  minimum  shear 
values  at  the  car's  floor  as  well  as  at 
some  point  above  the  floor  to  protect  the 
car's  occupants.  This  will  be  a  priority 
in  the  second  phase  of  the  rulemaking. 
The  requirement  in  this  final  rule  is. 
therefore,  an  interim  measiu-e.  As  FRA 
believes  that  this  section  does  not 
address  in  particular  the  vulnerability  of 
low-floor  passenger  cars  to  a  side  impact 
by  a  heavy  highway  vehicle,  FRA  has, 
in  effect,  deferred  consideration  of  a 
requirement  to  do  so. 

FRA  notes  that  WDOT  also 
commented  as  to  the  likelihood  that  a 
highway  vehicle  will  strike  the  side  of 
a  passenger  train.  WDOT  disagreed  with 
FRA's  analysis  and  conclusions  on  this 
issue  as  stated  in  the  NPRM.  See  62  FR 
49730-1.  WDOT  stated  that  FRA  had 
omitted  mentioning  that  two-thirds  of 
all  the  highway  vehicle  side  impact 
collisions  into  a  passenger  train 
involved  the  highway  vehicle  striking 
the  side  of  the  locomotive.  From  this, 
WDOT  estimated  that  one-half  of  one 
percent  (0.5%)  of  all  grade  crossing 
accidents  over  the  10-year  period  shown 
in  the  NPRM  may  have  involved  a 
"heavy"  highway  vehicle  striking  the 
side  of  a  passenger  car. 

FRA  has  gathered  more  recent  data 
since  publication  of  the  NPRM  on 
highway  vehicle  side  impact  collisions 
into  passenger  trains.  Between  January 
1,  1990,  and  December  31,  1997,  1,572 
collisions  occurring  at  public  highway- 
rail  public  grade  crossings  between 
passenger  trains  and  highway  vehicles 
were  reported  to  FRA.  In  202  of  these 
instances  (12.8%)  highway  vehicles 
struck  the  side  of  a  passenger  train.  In 
other  words,  a  highway  vehicle  struck 
the  side  of  a  passenger  train  an  average 
of  approximately  25  times  each  year  in 
this  period.  Further,  in  this  period  137 
collisions  involved  the  highway  vehicle 
striking  the  first  xmit  of  the  passenger 
train,  and  65  collisions  involved  the 
highway  vehicle  striking  a  unit  behind 
the  first  unit  in  the  train.  As  a  result, 
WDOT  is  correct  insofar  as 
approximately  two-thirds  of  such 
collisions  involved  the  highway  vehicle 
striking  the  first  unit  in  the  passenger 
train,  which  ostensibly  was  a 
locomotive  but  could  also  have  been  a 
passenger  car  (cab  control  car  or  MU 
locomotive). 


Over  the  same  8-year  period,  31  of  the 
202  occurrences  in  which  a  highway 
vehicle  struck  a  passenger  train 
involved  a  "heavy"  highway  vehicle. 
For  purposes  of  this  analysis,  FRA 
considered  heavy  highway  vehicles  to 
consist  of  all  those  vehicles  identified  as 
a  "Truck-Trailer"  (3)  and  one-half  of 
those  vehicles  identified  as  "Truck" 
(55),  as  specified  according  to  Form 
FRA  F6180-57— Rail-Highway  Grade 
Crossing  Accident/Incident  Report.  In 
this  period,  then,  a  heavy  highway 
vehicle  struck  the  side  of  a  passenger 
train  an  average  of  4  times  each  year — 
and  of  these  occiurences  a  heavy 
highway  vehicle  struck  other  than  the 
lead  unit  in  the  train  an  average  of  1  to 
2  times  each  year. 

In  its  comments  on  the  NPRM,  the 
WDOT  noted  that  FRA  had  not  provided 
a  record  of  any  injuries  or  deaths 
occmring  from  highway  vehicle 
collisions  into  passenger  trains.  FRA 
states  here  that  in  the  8-year  period  from 
1990  through  1997,  highway  vehicle 
collisions  into  passenger  trains  resulted 
in  7  total  injuries  reported  to  FRA — 3 
injuries  to  railroad  employees,  and  4 
injuries  to  passengers — and  no  reported 
fatalities.  FTIA.  notes  that  reliance  on 
this  passenger  injury  data  in  the  abstract 
is  not  appropriate  when  considering  the 
risks  associated  with  operating  a 
particular  rail  passenger  vehicle.  For 
example,  it  is  possible  that  a  highway 
vehicle  collision  into  the  side  of  an 
Amfleet  rail  car  that  does  not  injure  any 
passengers  would  instead  cause  injuries 
under  the  same  circumstances  in  a 
collision  involving  a  rail  car  with  a 
different  floor  structure  positioned 
closer  to  the  rail.  As  noted  above,  most 
of  the  passenger  cars  in  the  United 
States  possess  floor  structures  similar  to 
the  Anifleet  rail  car,  positioned  at  a 
similar  height  above  the  rail.  FRA 
maintains  that  the  potential  for  a 
highway  vehicle  to  strike  the  side  of  a 
passenger  train  is  real,  as  shown  by  the 
record  of  the  frequency  of  highway 
vehicles  striking  the  sides  of  passenger 
trains.  FRA  therefore  advises  railroads 
to  consider  the  risks  and  consequences 
of  such  a  collision,  with  particular 
attention  to  the  different  units  of 
passenger  equipment  in  their 
operations. 

As  noted  above,  the  side  strength  of 
a  passenger  car  is  also  highly  pertinent 
to  its  crashworthiness  in  a  side  or  raking 
collision  with  other  railroad  rolling 
stock.  Examples  could  include  a  freight 
car  rolling  out  of  a  siding  or  industrial 
spin  into  the  side  of  a  passenger  train, 
or  a  locomotive  moving  in  a  terminal 
area  passing  through  a  switch  and  into 
the  side  of  a  passenger  train. 
Recognizing  these  concerns,  the  Tier  II 


provision  on  side  strength  does  attempt 
to  address  the  identified  need.  This 
provision  was  derived  from  discussions 
with  Amtrak  concerning  development  of 
specifications  for  its  high-speed 
trainsets  for  the  Northeast  Corridor. 

Section  238.219    Truck-to-car-body 
attachment 

This  section  contains  the  truck-to-car- 
body  attachment  strength  requirement 
for  passenger  equipment.  The 
attachment  is  required  to  resist  without 
failure  a  2g  vertical  force  on  the  mass  of 
the  truck  and  a  force  of  250,000  pounds 
in  any  horizontal  direction  on  the  truck. 

The  intent  of  the  requirement  for  the 
attachment  to  resist  without  failure  a 
minimum  vertical  force  equivalent  to  2g 
acting  on  the  mass  of  the  truck  is  to 
prevent  the  truck  from  separating  from 
the  car  body  if  it  is  raised  or  rolls  over. 
In  effect,  the  attachment  must  resist, 
without  failure,  a  force  equal  to  twice 
the  weight  of  the  truck  and  all  the 
components  attached  to  the  truck.  Many 
types  of  keepers  are  used  to  keep  trucks 
attached  to  car  bodies.  FRA  believes  that 
the  majority  of  them  are  capable  of 
meeting  this  requirement.  The  intent  of 
the  requirement  for  the  attachment  to 
resist  without  failure  a  minimum  force 
of  250,000  pounds  acting  in  any 
horizontal  direction  on  the  truck  is  to 
address  the  forces  that  act  upon  the 
truck  during  a  derailment  that  would 
tend  to  shear  the  truck  from  the  car 
body.  The  parameter  selected  represents 
the  ciurent  design  practice  that  has 
proven  effective  in  preventing 
horizontal  shear  of  trucks  from  car 
bodies. 

If  the  truck  separates  from  the  car 
body  in  a  collision  or  derailment  it  may 
become  a  hazardous  projectile  that  will 
intrude  upon  the  occupied  volumes  of 
the  equipment  involved  in  the  collision 
or  derailment.  Fiulher,  if  the  truck 
separates  from  the  car  body  it  will  not 
be  able  to  serve,  in  effect,  as  an  anti- 
climbing  device  in  a  collision  or 
derailment.  With  the  truck  attached  to 
the  car  body,  the  truck  of  an  overriding 
rail  vehicle  is  likely  to  be  caught  by  the 
underframe  of  the  overridden  rail 
vehicle,  thus  arresting  the  override. 

In  its  comments  on  the  NPRM,  Talgo 
recommended  that  the  regulation  be 
modified  so  that  the  strength  of  the 
attachment  against  horizontal  force  is 
also  measured  in  gs.  Specifically,  Talgo 
suggested  that  the  vertical  force 
resistance  limit  of  2g  could  be  employed 
rather  than  a  fixed  load  measure  that, 
according  to  Talgo,  did  not  take  into 
accoimt  individual  truck  mass.  Talgo 
believed  that  this  modification  woidd 
not  undermine  the  intent  of  the  rule, 
which  it  noted  as  allowing  the  truck  to 
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an  anti-climbing  device  during  a 
islon,  citing  the  NPRM  at  62  FR 
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Addressing  Talgo's  comments,  FRA 
like  to  make  clear  that  the 

reason  for  requiring  the 
to-car-body  attachment  to  resist 
failure  a  minimum  force  of 
pounds  acting  in  any  horizontal 
ion  on  the  truck  is  to  prevent  the 
from  shearing  off  (separating  from) 
body.  (FRA  believed  this 
in  the  preamble  discussion  of 
Nj'RM,  and  is  making  it  clear  here 

any  doubt.)  Whether  the  truck 
es  from  the  car  body  if  the  car 
( iver,  or  whether  the  truck 

from  the  car  body  from  being 
off,  the  truck  may  become  a 

projectile  in  either  case.  FRA 
in  the  NPRM,  "If  the  truck 
attached  to  the  car  body,  the 
is  less  likely  to  be  struck  by  [or 
other  units  of  the  train."  62  FR 
.  Having  the  truck  remain  attached 
car  body  also  allows  the  truck  to 
in  effect,  as  an  anti-climbing 
to  prevent  one  vehicle  from 

another  in  a  collision.  In  this 
FRA  stated  in  the  NPRM,  "With 
attached  to  the  car  body,  the 
of  an  overriding  vehicle  is  likely 
:aught  by  the  underframe  of  the 
vehicle,  thus  arresting  the 
Id.  (Emphasis  added.) 
insofar  as  FRA's  statement  in 
Nl'RM  that  the  "Arequirement  for 
-to-car-bodyl  attachment  to 
a  horizontal  force  is  intended  to 
the  truck  to  act  as  an  anti- 

device  during  a  collision"  has 
inderstood  to  represent  the  only 
of  the  horizontal  loading 

requirement,  FRA  makes 
lere  that  such  an  understanding  of 
requirement's  intent  is  too  narrow, 
believes  it  appropriate  to  specify 
passenger  rail  vehicle's  truck-to- 
attachment  must  resist  without 
a  minimum  force  of  250,000 
s  acting  in  any  horizontal 
on  on  the  truck.  This  force  may 
by  one  rail  vehicle 
A)  as  it  collides  with  the  truck 
(kther  rail  vehicle  (Vehicle  B)  in  a 
isjon.  Vehicle  A  is  able  to  possess 
independent  of  the  mass  of 
B's  truck — or,  for  that  matter, 
of  Vehicle  B  itself. 

Vehicle  B's  truck-to-car- 
attachment  must  resist  this  force 
its  truck  does  not  separate  from 
In  this  regard.  FRA  believes  it 
e  to  restate  the  horizontal 
requirement  in  this  section  so  that 
c  ependent  on  the  mass  of  an 
v  idual  rail  vehicle's  truck.  FRA  does 
hat  it  has  related  the  mass  of  the 
o  the  vertical  force  that  the  truck- 
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to-car-body  attachment  must  resist:  In 
this  case,  die  mass  of  the  truck 
necessarily  determines  how  strong  the 
truck-to-car-body  attachment  must  be  to 
prevent  the  truck  from  separating  from 
the  vehicle,  as  the  weight  of  the  truck 
essentially  acts  to  "pull"  the  truck  away 
from  the  rail  vehicle. 

Talgo,  in  further  commenting  on  the 
requirements  of  this  section, 
recommended  that  the  rule  should 
except  articulated  equipment  utilizing  a 
single-axle  truck  positioned  between 
two  car  bodies.  Talgo  stated  that  in  the 
event  a  compressive  force  is  generated 
by  a  collision,  the  truck  attached  to 
articulated  equipment  would  become 
embedded  between  the  two  car  bodies. 
In  this  case,  it  believed  the  truck  is  not 
intended  to  serve  as  an  anti-climbing 
device,  and  that  the  train's  articulated 
joints  would  instead  provide  protection 
against  climbing.  WDOT  also  raised  this 
point  in  its  comments  on  the  NPRM, 
and  recommended  that  FRA  work  with 
Talgo  to  develop  an  appropriate 
alternative  to  the  proposed  rule  for  non- 
conventional  equipment. 

As  noted,  having  the  truck  remain 
attached  to  the  car  body  in  a  collision 
or  derailment  helps  to  prevent  one 
vehicle  from  overriding  another  vehicle 
as  the  truck  of  the  vehicle  attempting 
the  override  is  caught  on  the 
imderframe  of  the  other  vehicle. 
Further,  the  opportimity  of  having  the 
truck  of  one  vehicle  caught  on  the 
underframe  of  another  vehicle  in  such  a 
scenario  should  be  less  likely  to  occur 
in  a  collision  involving  single-axle 
articulated  passenger  rail  cars  than  in 
the  case  of  non-articulated, 
conventional  rail  equipment.  Yet,  as 
FRA  has  made  clear,  the  requirements  of 
this  section  are  principally  intended  to 
prevent  a  truck  from  separating  from  a 
rail  passenger  vehicle.  'Trucks  can  and 
have  separated  from  articiilated  rail 
equipment  in  a  collision;  and  truck 
separation  poses  a  direct  threat  to  the 
safety  of  a  passenger  train's  occupants, 
especially  when  the  cars  in  which  those 
passengers  ride  are  structurally 
vulnerable  to  penetration.  As  a  result, 
the  requirements  of  this  section  must 
apply  to  all  passenger  rail  equipment- 
whether  articulated  or  not. 

Section  238.221     Glazing 

This  section  contains  additional 
requirements  concerning  the  safety 
glazing  of  passenger  equipment  subject 
to  the  requirements  of  49  CFR  part  223. 
Existing  safety  glazing  requirements  for 
windows  have  largely  proven  effective 
in  passenger  service  at  speeds  up  to  125 
mph.  However,  part  223  does  not 
address  the  performance  of  the  frame 
which  attaches  the  window  glazing  to 


the  car  body.  Paragraph  (b)(1)  requfres 
each  exterior  window  on  a  locomotive 
cab  or  a  passenger  car  to  remain  in  place 
when  subjected  to  the  forces  the  glazing 
itself  is  required  to  resist  in  part  223  of 
this  chapter.  In  this  way,  the  window 
glazing  must  be  seciu'ed  in  place  so  that 
it  can  both  resist  spalling  when  struck 
by  a  projectile,  for  example,  and  also 
resist  being  knocked  out  of  the  window 
frame.  Paragraph  (b)(2)  requires  each 
exterior  window  on  a  locomotive  cab  or 
a  passenger  car  to  remain  in  place  when 
subjected  to  the  forces  due  to  air 
pressm-e  differences  caused  when  two 
trains  pass  at  the  minimum  separation 
for  two  adjacent  tracks,  while  traveling 
in  opposite  directions,  each  train 
traveling  at  the  maximum  authorized 
speed.  This  requirement  is  also 
intended  to  prevent  the  window  from 
being  forced  from  the  window  frame, 
potentially  injuring  passengers  and 
crewmembers.  FRA  believes  that  most 
existing  passenger  equipment  subject  to 
part  223  meets  these  requirements. 
FRA  did  not  receive  any  specific 
comments  on  this  section.  However,  for 
clarity,  FRA  has  restated  the 
requirements  proposed  in  §  238.221(b) 
and  (c)  in  the  NPRM,  see  62  FR  49085, 
as  §  238.221(b)  in  this  final  rule.  The 
focus  in  paragraph  (b)  in  the  final  rule 
is  clearly  on  the  ability  of  each  exterior 
window  to  remain  in  place,  however  the 
window  may  be  secured,  and  not  have 
the  window  become  a  potential 
projectile  itself. 

Section  238.223     Fuel  tanks 

This  section  contains  the  structural 
requirements  for  external  and  internal 
fuel  tanks  on  passenger  locomotives 
ordered  on  or  after  September  8,  2000, 
or  placed  in  service  for  the  first  time  on 
or  after  September  9,  2002.Extemal  fuel 
tanks  must  comply  with  the 
performance  reqvurements  for 
locomotive  fuel  tanks  contained  in 
Appendix  D  to  this  part,  or  an  industry 
standard  providing  at  least  an 
equivalent  level  of  safety  if  approved  by 
FRA's  Associate  Administrator  for 
Safety  under  §  238.21.  The  requirements 
in  Appendix  D  are  based  on  AAR 
Recommended  Practice-506, 
Performance  Requirements  for  Diesel 
Electric  Locomotive  Fuel  tanks,  as 
adopted  on  July  1, 1995.  In  the  NPRM, 
FRA  proposed  incorporating  the 
requirements  of  AAR  RP-506  dfrectly 
into  the  rule.  See  62  FR  49805.  In 
preparing  the  final  rule,  however,  FRA 
determined  that  restating  the 
requirements  of  RP-506  in  Appendix  D 
would  facilitate  FRA's  administration  of 
the  external  fuel  tank  performance 
requirement.  RP-506  itself  is  not 
specifically  written  as  a  regulatory 
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document,  and  one  of  its  provisions  on 
fueling  does  not  appear  to  be  a  safety 
requirement.  However,  FRA  does  not 
intend  to  make  any  substantive  change 
from  the  requirements  of  RP-506, 
except  as  noted  in  detail  in  the 
discussion  of  Appendix  D. 

FRA  has  included  a  definition  of 
external  fuel  tank  in  the  final  rule  to 
mean  a  fuel  containment  volvune  that 
extends  outside  the  car  body  structure 
of  the  locomotive.  An  external  fuel  tank 
is  distinguished  from  an  internal  fuel 
tank,  which  is  defined  in  the  rule  as  a 
fuel  containment  volume  that  does  not 
extend  outside  the  car  body  structure  of 
the  locomotive.  As  a  result,  a  fuel  tank 
that  is  built  into  the  car  body  structure 
but  is  exposed  in  any  way  to  the  outside 
is  considered  an  external  fuel  tank 
under  the  rule. 

FRA  has  changed  the  title  of 
paragraph  (b)  in  the  NPRM  from  Integral 
fuel  tanks  to  Internal  fuel  tanks, 
reflecting  the  clarification  in  the 
definitions.  This  change  is  consistent 
with  FRA's  intent  that,  for  purposes  of 
the  rule,  locomotive  fuel  tanks  must 
comply  with  one  of  two  standards, 
depending  upon  the  exposiu^e  of  the  fuel 
tank  outside  the  car  body  structure.  FRA 
has  dispensed  with  the  term  "integral" 
fuel  tank— i.e.,  a  fuel  tank  that  is 
essentially  integrated  with  a  structiu-al 
member  of  the  locomotive  not  designed 
as  a  fuel  container — because,  depending 
on  its  placement,  an  integral  fuel  tank 
either  may  or  may  not  be  exposed 
outside  the  locomotive  car  body 
structure. 

In  commenting  on  the  NPRM. 
Bombardier  noted  that  the  requirements 
proposed  in  this  section  have  not  been 
applied  by  the  industry  to  diesel 
multiple-unit  locomotives  (DMUs). 
Bombardier  believed  that  the  need  and 
feasibility  of  applying  these  standards  to 
DMUs  must  be  evaluated  specially 
because  DMUs  have  much  smaller 
enclosed  and  protected  fuel  tanks  than 
those  found  on  conventional  North 
American  locomotives.  Accordingly. 
Bombardier  recommended  that  FRA 
defer  applying  the  requirements  of  this 
section  to  DMUs,  imtil  specific 
requirements  for  DMUs  are  developed. 

Having  considered  Bombardier's 
comment,  FRA  does  not  recommend 
separately  addressing  requirements  for 
DMU  locomotives  at  this  time.  FRA  has 
not  been  provided  the  operational  or 
performance  information  necessary  for 
an  in-depth  evaluation  of  DMU  fuel 
tanks,  and  only  a  limited  number  of 
DMUs  presently  operate  within  the  U.S. 
FRA  will  further  consider  formulating 
separate  requfrements  for  DMU  fuel 
tanks  in  Phase  II  of  the  rulemaking,  as 


operational  and  performance 
information  is  gained. 

Section  238.225    Electrical  System 

FRA  did  not  receive  any  specific 
comments  on  this  section,  and  it  is 
adopted  as  proposed.  This  section 
contains  the  requirements  for  the  design 
of  electrical  systems  on  passenger 
equipment.  In  developing  the  proposed 
rule,  the  Working  Group  advised  that  no 
single,  well-recognized  electrical  code 
or  set  of  standards  applied  directly  to 
the  design  of  railroad  passenger 
equipment.  As  a  result,  the  Working 
Group  recommended  broad  performance 
requirements  which  reflect  common 
electrical  safety  practice  and  are  widely 
recognized  as  good  electrical  design 
practice.  FHA  had  offered  for  comment 
more  detailed  electrical  system  design 
requirements  in  the  ANPRM,  but  as 
advocated  by  the  Working  Group  the 
NPRM's  approach  was  more 
performance-oriented  and  provided 
wide  latitude  in  equipment  design.  FRA 
believes  that  this  approach  helps  to 
ensure  good  electrical  design  practice 
without  imposing  unnecessary  costs  on 
the  industry. 

The  electrical  system  requirements 
include  provisions  for: 

•  Electrical  conductor  sizes  and 
properties  to  provide  a  margin  of  safety 
for  the  intended  application; 

•  Battery  system  design  to  prevent  the 
risk  of  overcharging  or  accumulation  of 
dangerous  gases  that  can  cause  an 
explosion; 

•  Design  of  resistor  grids  that 
dissipate  energy  produced  by  dynamic 
braking  with  sufficient  electrical 
isolation  and  ventilation  to  minimize 
the  risk  of  fires;  and 

•  Electromagnetic  compatibility 
within  the  intended  operating 
environment  to  prevent  electromagnetic 
interference  with  safety-critical 
equipment  systems  and  to  prevent 
interference  of  the  rolling  stock  with 
other  systems  along  the  rail  right-of- 
way. 

Electrical  standards  currently  under 
development  by  an  APTA  PRESS  Task 
Force  will  help  give  effect  to  these 
requirements  and  supplement  them  as 
appropriate. 

Section  238.227    Suspension  System 

This  section  contains  the 
requirements  for  suspension  system 
performance  of  all  Tier  I  passenger 
equipment.  In  the  ANPRM,  FRA 
presented  for  comment  a  large  set  of 
detailed  suspension  system  performance 
requirements.  The  Working  Group 
advised  that  such  an  extensive  set  of 
requirements  was  not  needed  for  Tier  I 


passenger  equipment,  and  the  NPRM 
reflected  this  advice. 

Overall,  FRA  is  requiring  that  all 
passenger  equipment  shall  exhibit 
freedom  from  hunting  oscillations  at  all 
speeds.  Further,  FRA  is  requiring 
particular  suspension  system  safety 
requirements  for  passenger  equipment 
operating  at  speeds  above  110  mph  but 
not  exceeding  125  mph.  near  the 
transition  speed  range  from  Tier  I  to 
Tier  II  requirements.  Although  FRA 
believes  that  for  speeds  not  exceeding 
110  mph  existing  equipment  has  not 
demonstrated  serious  suspension 
system  stability  problems,  most  of  this 
same  equipment  is  only  operated  at 
speeds  that  do  not  exceed  110  mph. 
Accordingly,  when  new  or  existing 
passenger  equipment  is  intended  for 
operation  above  110  mph,  this 
equipment  must  demonstrate  stable 
operation  during  pre-revenue  service 
qualification  tests  at  all  speeds  up  to  5 
mph  in  excess  of  its  maximum  intended 
operating  speed  under  worst-case 
conditions — including  component 
wear — as  determined  by  the  operating 
railroad.  The  Working  Group  advised 
FRA  that  a  single  definition  of  worst- 
case  conditions  could  not  be  applied 
generally  to  all  railroads;  and,  as  a 
result,  the  definition  of  worst-case 
conditions  shall  be  determined  by  each 
railroad  based  upon  its  particular 
operating  environment. 

FRA  has  revised  paragraph  (a)  based 
on  a  comment  from  Talgo  by  defining 
hunting  oscillations  in  the  rule  text 
directly,  and  removing  the  definition  of 
hunting  oscillations  from  §  238.5. 
Further.  FRA  has  clarified  the  intent  of 
paragraph  (a)  that  passenger  equipment 
shall  exhibit  freedom  from  hunting 
oscillations  at  all  "operating"  speeds,  by 
inserting  the  word  "operating"  as 
recommended  by  Bombardier  in  its 
comments  on  the  rule.  FRA  has  made  a 
similar  clarification  in  paragraph  (b). 

AAPRCO.  in  its  comments  on  the 
NPRM.  stated  that  "hunting"  is  a 
dynamic  resonance  phenomenon  in 
which  factors  as  diverse  as  car  body 
characteristics,  truck  characteristics, 
suspension  conditions,  wheel  tread 
contours  and  multiple  rail  alignment, 
profile,  and  lubrication  conditions  all 
interact  to  produce  a  condition  in  which 
the  truck  oscillates  back  and  forth 
rapidly  as  the  train  moves  down  the 
track.  AAPRCO  recognizes  that  hunting 
may  be  dangerous  because  high  forces 
can  be  generated  between  the  wheels 
and  the  rails.  However,  according  to 
AAPRCO,  because  complex  interactions 
of  many  factors  lead  to  hunting,  there  is 
no  straightforward  way  for  a  car  owner 
or  raifroad  carrier  to  determine  ahead  of 
time  whether  hunting  will  occur 
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withou  t  extensive,  dynamic  testing  at 
operatJDg  speed  and  often  on  the 
particular  track  in  question.  AAPRCO 
believed  that  all  cars  which  exhibit 
huntin ;  when  in  service  should  be  fixed 
at  the  i  irst  opportunity.  Yet,  AAPRCO 
reconu  lended  deleting  from  the  rule  the 
requirement  that  passenger  equipment 
exhibit  freedom  from  hunting 
oscillal  ions  at  all  speeds  for  lack  of  a 
practicil.  predictive  method  to 
determine  whether  an  individual  car 
meets  1  his  requirement. 

FRA  agrees  with  AAPRCO's 
comme  nts  to  the  extent  that  the  onset  of 
truck  h  unting  cannot  always  be 
predict  ed.  However,  railroads  should 
not  use  equipment  that  they  know  has 
a  hunti  ng  problem:  and  FRA  is  retaining 
the  pro  posed  requirement  in  the  final 
rule.  F  lA  has  added  AAPRCO's 
sugges  ion  that  if  hunting  oscillations 
do  occ  IT,  a  railroad  shall  take 
immed  iate  action  (such  as  a  reduction 
in  speed  and  subsequent  attention  to 
wheel  contours)  to  prevent  derailment. 
FRA  d(  les  note  that  private  rail  cars  are 
typical  y  heavy  rail  cars  and,  therefore, 
less  likely  to  hunt  than  lighter  rail  cars. 

FRA  has  added  paragraph  (c)  to  this 
sectior  to  make  clear  that  the 
requirements  of  49  C.F.R.  part  213 
-concer  ling  vehicle/track  interaction 
apply  by  their  own  force  to  passenger 
equiprient,  notwithstanding  any 
provision  of  this  section.  The 
requirdments  of  49  C.F.R.  §213.345  are 
more  o  etailed  than  those  that  are 
contaii  led  in  this  section,  and  apply  as 
specifi  3d  in  that  section  to  the 
qualification  of  the  vehicle/track  system 
for  trac  k  Classes  6  through  9  for 
passen  jer  equipment  operating  above  90 
mph  (a  nd  freight  equipment  operating 
above  iJO  mph). 
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239.229    Safety  appliances 

section  references  current  safety 
requirements  contained  in  49 

chapter  203  and  49  CFR  part  231. 

jxisting  requirements  continue  to 

ndependently  to  all  Tier  I 
equipment,  and  FRA  is 
referedcing  them  here  for  clarity. 

Sectioi  I  238.231     Brake  system 

This  section  contains  general  brake 
system  performance  requirements  that 
apply  on  or  after  September  9,  1999  to 
Tier  1 1  lassenger  equipment  except  as 
otherw  ise  provided.  Paragraph  (a) 
contaii  is  a  requirement  that  the  primary 
brakin  >  system  be  capable  of  stopping 
the  tra  n  with  a  service  application  of 
the  brs  kes  from  its  maximimi  authorized 
operat  ng  speed  within  the  signal 
spacin  5  existing  on  the  track.  FRA 
believ(  s  that  this  requirement  is  the 
most  f  mdamental  performance  standard 


for  any  train  brake  system.  This  section 
merely  codifies  a  requirement  which  is 
current  industry  practice  and  is  the 
basis  for  safe  train  operation  in  the 
United  States. 

Paragraph  (b)  requires  that  passenger 
equipment  ordered  on  or  after 
September  8,  2000,  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  2002  be  designed  not  to  require  an 
inspector  to  place  himself  or  herself  on, 
under,  or  between  components  of  the 
equipment  to  observe  brake  actuation  or 
release.  The  requirement  allows 
railroads  the  flexibility  of  using  a 
reliable  indicator  in  place  of  requfring 
direct  observation  of  the  brake 
application  or  piston  travel,  because  the 
ciu-rent  designs  of  many  passenger  car 
brake  systems  make  direct  observation 
extremely  difficult  without  the 
inspector  placing  himself  or  herself 
underneath  the  equipment.  Brake 
system  piston  travel  or  piston  cylinder 
pressure  indicators  have  been  used  with 
satisfactory  results  for  many  years.  FRA 
recognizes  the  concerns  raised  by 
certain  labor  representatives  regarding 
the  use  of  piston  fravel  indicators,  and 
although  such  indicators  do  not  provide 
100  percent  certainty  that  the  brakes  are 
effective,  FRA  believes  that  they  have 
proven  themselves  effective  enough  to 
be  preferable  to  requiring  an  inspector 
to  assume  a  dangerous  position. 

Paragraph  (c)  requires  that  an 
emergency  brake  application  feature  be 
available  at  any  time  and  that  it  produce 
an  irretrievable  stop.  This  section 
merely  codifies  current  industry 
practice  and  ensures  that  passenger 
equipment  will  continue  to  be  designed 
with  an  emergency  brake  application 
featiu'e.  This  provision  recognizes  the 
reality  that  most  passenger  brake 
equipment  currently  provides  a 
deceleration  rate  with  a  full  service 
application  that  is  close  to  the 
emergency  brake  rate.  The  current 
design  requirement  contained  in  49  CFR 
Part  232,  Appendix  B,  requiring  the 
emergency  application  feature  increase 
a  train's  deceleration  rate  by  15  percent, 
would  require  the  lowering  of  full 
service  brake  rates  on  passenger 
equipment,  thereby  compromising 
s^ety  and  lowering  train  speeds. 
Consequently,  FRA  will  not  require  a 
specific  deceleration  rate  that  must  be 
obtained  through  an  emergency  brake 
application. 

Paragraph  (d)  requires  that  the  train 
brake  system  respond  as  intended  to 
brake  control  signals  and  that  the  brake 
control  system  be  designed  so  that  a  loss 
of  control  signal  causes  a  redundant 
control  to  take  over  or  cause  the  brakes 
to  apply.  These  provisions  are 
fundamental  requirements  necessary  for 


effective  brake  system  performance,  and 
a  codification  of  ciuxent  industry 
practice.  FRA  intends  the  requirement 
to  apply  to  all  types  of  brake  control 
signals,  including  pneumatic,  electric, 
and  radio  signals. 

Paragraph  (e)  prohibits  the 
introduction  of  alcohol  or  other 
chemicals  into  the  brake  line.  During 
periods  of  extreme  cold  weather, 
railroad  employees  at  times  resort  to 
adding  alcohol  or  other  freezing  point 
depressants  to  the  brake  line  in  an 
attempt  to  prevent  accumulated 
moisture  in  the  line  from  freezing. 
Virtually  every  railroad  has  a  policy 
against  this  practice  because  alcohol 
and  other  chemicals  attack  the  o-rings 
and  gaskets  that  seal  the  brake  system, 
causing  them  to  age  or  ffiil  prematurely. 
This  practice  can  lead  to  dangerous  air 
leaks  and  it  increases  maintenance 
costs. 

Paragraph  (f)  requires  that  the  brake 
system  be  designed  and  operated  to 
prevent  dangerous  cracks  in  wheels. 
Passenger  equipment  wheels  are 
normally  heat  treated  so  that  the  wheel 
rim  is  in  compression.  This  condition 
forces  small  cracks  that  form  in  the  rim 
to  be  closed.  Heavy  tread  braking  can 
heat  wheels  to  the  point  that  a  stress 
reversal  occurs  and  the  wheel  rim  is  in 
tension  to  a  certain  depth.  Rim  tension 
is  a  dangerous  condition  because  it 
promotes  surface  crack  growth.  In  the 
1994  NPRM  on  power  brakes,  FRA 
proposed  a  wheel  surface  temperature 
limit  to  prevent  this  condition.  See  59 
FR  47729.  Several  brake  manufactm-ers 
and  railroads  objected  to  this  approach, 
claiming  that  the  temperature  limit  was 
too  conservative  and  did  not  allow  for 
the  development  of  new  materials  that 
can  withstand  higher  temperatures. 
Based  on  these  comments  and  concerns, 
FRA  proposed  in  the  1997  NPRM  and  is 
retedning  a  more  flexible  performance 
requirement  rather  than  a  wheel  tread 
surface  temperature  limit.  This  is  an 
extremely  important  safety  requirement 
because  a  cracked  wheel  that  fails  at 
high  speed  can  have  catastrophic 
consequences.  In  addition  to  the  safety 
concerns,  FRA  believes  that  this 
requirement  will  lead  to  longer  wheel 
life,  and  thus  should  provide 
maintenance  savings  to  the  railroads. 

Paragraph  (g)  requires  that  brake  discs 
be  designed  and  operated  so  that  the 
disc  surface  temperature  does  not 
exceed  manufacturer  recommendations. 
In  the  1994  NPRM,  FRA  proposed  a  disc 
surface  temperature  limit.  See  59  FR 
47729.  As  noted  above,  several  brake 
manufacturers  and  railroads  objected  to 
this  approach,  claiming  that  the 
temperature  limit  was  too  conservative 
and  did  not  allow  for  the  development 
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of  new  materials  that  can  withstand 
higher  temperatures.  Based  on  these 
comments  and  concerns.  FRA  proposed 
in  the  1997  NPRM  and  is  retaining  a 
more  flexible  requirement  rather  than  a 
single  disc  surface  temperature  limit. 
FRA  believes  this  requirement  will  lead 
to  longer  disc  life,  and  thus  will 
produce  maintenance  savings  to 
railroads. 

Paragraph  (h)  contains  the 
requirements  related  to  hand  brakes  and 
parking  brakes  on  passenger  equipment. 
A  hand  or  parking  brake  is  an  important 
safety  feature  that  prevents  the  rolling  or 
runaway  of  parked  equipment.  In  the 
1997  NPRM,  FRA  proposed  an  all 
encompassing  requirement  that  all 
locomotives,  except  those  ordered  and 
placed  in  service  before  certain  dates, 
and  all  other  passenger  equipment  be 
provided  with  a  hand  or  parking  brake 
that  could  be  set  and  released  manually 
and  could  hold  the  equipment  on  the 
maximum  grade  anticipated  by  the 
operating  railroad.  Based  on  the 
concerns  of  labor  representatives.  FRA 
recognizes  that  this  proposed  provision 
is  somewhat  at  odds  with  the  hand 
brake  provisions  currently  contained  in 
49  CFR  part  231,  particularly  the 
requirements  that  the  hand  brake  be 
able  to  be  operated  while  the  equipment 
is  in  motion  and  that  the  hand  brake 
operate  in  harmony  with  the  brake 
system.  As  it  is  FRA's  intent  to  remain 
consistent  with  the  existing  safety 
appliance  requirements  for  Tier  I 
passenger  equipment.  FRA  has  slightly 
modified  the  provisions  requiring  hand 
or  parking  brakes  on  passenger 
equipment. 

FRA  is  retaining  the  requirement  for 
equipping  locomotives,  except  for  MU 
locomotives,  with  either  a  hand  brake  or 
a  parking  brake  that  can  be  set  and 
released  manually  and  can  hold  the 
equipment  on  the  maximum  grade 
anticipated  by  the  operating  railroad.  As 
there  are  ciurently  no  requirements  for 
equipping  locomotives  with  hand 
brakes,  FRA  will  permit  the  use  of  a 
parking  brake  or  hand  brake  which 
meets  the  above  specifications  on  these 
vehicles.  However,  for  all  other 
passenger  equipment  and  for  MU 
locomotives,  FRA  is  requiring  that  they 
be  equipped  with  a  hand  brake  or 
parking  brake  which  meets  the 
requirements  contained  in  49  CFR  part 
231  regarding  hand  brakes  on  passenger 
cars.  Although  part  231  does  not 
currently  require  hand  brakes  on  MU 
locomotives,  FRA  is  requiring  that  the 
hand  brake  required  to  be  installed  on 
these  locomotives  under  this  paragraph 
comply  with  the  requirements 
contained  in  part  231  for  other 
passenger  equipment.  As  these 


locomotives  generally  transport 
members  of  the  general  public,  similar 
to  passenger  coaches,  the  necessity  to 
apply  the  hand  brake  while  the  car  is  in 
motion  becomes  critical  for  passenger 
safety.  Therefore,  FRA  believes  that  MU 
locomotives  should  be  equipped  with  a 
hand  brake  which  meets  the  design 
requirements  contained  in  part  231 
regarding  passenger  cars. 

This  paragraph  contains  the 
requirement  that  the  hand  brake  or 
parking  brake  hold  the  loaded  unit  on 
the  maximum  grade  anticipated  by  the 
operating  railroad.  FRA  makes  clear  that 
the  term  "loaded  unit"  refers  to  the 
maximum  weight  and  capacity  that  the 
unit  will  carry  during  its  operation. 
Thus,  such  things  as  maximum  fuel 
capacity,  maximum  passenger  capacity, 
maximum  train  crew  capacity,  and  the 
maximum  weight  of  any  lading  that  the 
locomotive  or  other  unit  will  carry 
should  be  considered  in  determining  the 
holding  ability  of  any  hand  or  parking 
brake  utilized. 

Paragraph  (i)  contains  the  requirement 
that  passenger  cars  be  equipped  with  a 
means  for  the  emergency  brake  to  be 
applied  that  is  clearly  identified  and 
accessible  to  passengers.  This  is  a 
longstanding  industry  practice  and  an 
important  safety  feature  because  crucial 
time  may  be  lost  requiring  passengers 
sensing  danger  to  find  a  member  of  the 
train  crew  to  stop  the  train. 

Paragraph  (j)  contains  provisions  to 
ensure  that  the  dynamic  brake  does  not 
become  a  safety-critical  device. 
Railroads  have  consistenUy  held  that 
dynamic  brakes  are  not  safety  devices 
because  the  friction  brake  alone  is 
capable  of  safely  stopping  a  train  if  the 
dynamic  brake  is  not  available.  The 
provisions  in  this  paragraph  include 
requiring  that  the  blending  of  the 
friction  and  dynamic  brakes  be 
automatic,  that  the  friction  brakes  alone 
be  able  to  stop  the  train  in  the  allowable 
stopping  distance,  and  that  a  failure  of 
the  dynamic  brake  does  not  cause 
thermal  damage  to  wheels  or  discs  due 
to  the  greater  friction  braking  load.  FRA 
believes  that  without  these  requirements 
the  dynamic  brake  would  most  likely 
become  a  safety-critical  item  and 
railroads  would  not  be  permitted  to 
dispatch  trains  unless  the  dynamic 
brake  were  fully  operational. 

Although  FRA  recognizes  the 
concerns  of  labor  representatives  that 
dynamic  brakes  are  safety  critical  and 
should  be  required  to  work  at  all  times, 
FRA  believes  that  in  the  context  of 
blended  braking  labor's  concerns  are 
somewhat  misplaced  and  are  adequately 
addressed  by  various  provisions 
contained  in  this  final  rule.  In  the 
blended  brake  context,  unlike  freight 


operation,  there  is  not  an  independent 
dynamic  brake:  The  dynamic  brake  and 
the  pneumatic  brake  systems  are 
automatically  blended  without  separate 
action  being  taken  by  the  locomotive 
engineer.  Thus,  the  undue  reliance  on 
the  dynamic  brake  is  not  a  major 
concern  when  blended  braking  systems 
are  utilized.  In  addition,  the  provisions 
contained  in  this  paragraph  ensure  that 
blended  brake  systems  are  designed  so 
that  failure  of  the  dynamic  portion  of 
the  blended  braking  system  does  not 
impact  the  safe  operation  and  stopping 
of  the  train.  Furthermore,  as  part  of  the 
exterior  calendar  day  mechanical 
inspection  railroads  are  required  to 
verify  that  all  secondary  braking 
systems  are  in  operating  mode  and  do 
not  have  any  knowTi  defects.  See 
§238.303(e)'(15).  Consequently,  the 
railroad  must  verify  that  the  dynamic 
brakes  are  in  operating  mode  and  do  not 
contain  any  known  defects  and  take 
prescribed  action  whenever  the 
dynamic  brakes  are  found  to  be 
inoperative  prior  to  releasing  a 
locomotive  from  an  exterior  calendar 
day  mechanical  inspection. 

Paragraph  (k)  requires  that  either 
computer  modeling  or  dynamometer 
tests  be  performed  to  confirm  that  new 
brake  designs  not  result  in  thermal 
damage  to  wheels  or  discs.  Further,  if 
the  operating  parameters  of  the  new 
braking  system  change  significantly,  a 
new  simulation  must  be  performed. 
This  requirement  provides  a  means  to 
ensure  that  the  requirements  in 
paragraphs  (f)  and  (g)  are  being 
complied  with  by  new  brake  designs. 

Paragraph  (1)  requires  that  all 
locomotives  ordered  on  or  after 
September  8,  2000,  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  2002,  be  equipped  with  effective  air 
coolers  or  air  dryers  if  equipped  with  air 
compressors.  The  coolers  or  dryers  must 
be  capable  of  providing  air  to  the  main 
reservoir  with  a  dew  point  suppression 
at  least  10  degrees  F.  below  ambient 
temperature.  FRA  and  most  members  in 
the  industry'  agree  that  moisture  is  a 
major  cause  of  brake  line  contamination. 
Consequently,  reducing  moisture  leads 
to  longer  component  life  and  better 
brake  system  performance.  Currently, 
virtually  all  passenger  railroads 
purchase  only  locomotives  equipped 
with  air  dryers  or  coolers.  Therefore. 
FRA  is  merely  requiring  the 
continuation  of  what  it  believes  is  good 
industry  practice.  Although  labor 
representatives  contend  that  a  dew 
point  suppression  of  10  degrees  below 
ambient  temperat\u-e  is  insufficient  to 
prevent  condensation  in  the  train  line, 
these  commenters  provided  no  support 
for  that  contention  other  than  the 
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assertii  )n  that  prior  specifications  called 
for  a  31  i  degree  dew  point  suppression. 
Based  3n  available  information,  FRA 
believe  s  that  a  10  degree  dew  point 
suppre  ssion  is  adequate.  Without 
furthei  study  into  the  issue,  FRA  is 
reluctant  to  impose  a  more  burdensome 
standa  'd  than  that  which  was  proposed. 
This  is  sue  may  be  further  considered  in 
the  sec  ond  phase  of  this  passenger 
equipr  lent  rulemaking  process. 

Para  jraph  (m)  requires  that  when  a 
train  ii  operated  in  either  direct  or 
gradua  ted  release,  the  railroad  shall 
ensure  that  all  cars  in  the  train  consist 
are  set  up  in  the  same  operating  mode. 
This  pi'ovision  was  added  based  upon 
the  coi  icems  of  several  labor 
comm<  inters  regarding  trains  operated 
by  Am  lak  which  contain  a  mixture  of 
traditidnal  passenger  equipment  and 
freight  like  equipment.  Most  passenger 
trains  i  ire  operated  in  what  is  known  as 
a  gradi  lated  release  mode,  whereby 
brake  cylinder  pressure  may  be  reduced 
in  steps  proportional  to  increments  of 
brake  pipe  pressure  build-up;  however, 
when  )assenger  trains  operated  by 
Amtra ;  contain  certain  freight-like 
equipr  lent  the  train  is  operated  in  a 
direct  elease  mode,  whereby  brake 
cylind  ;r  pressiu-e  is  completely 
exhau!  ted  as  a  result  of  an  increase  in 
brake  J)ipe  pressure.  As  these  two 
differMit  types  of  operating  modes  are 
now  b(  (ing  utilized  on  passenger  trains, 
FRA  a;  ;rees  it  is  necessary  to  require  a 
railroad  to  ensure  that  all  the  cars  in  the 
train  a  :e  set-up  in  the  same  operating 
mode  n  order  to  prevent  potential  train 
handling  problems. 

Sectio  1  238.233    Interior  Fittings  and 
Surfac  3s 

This  section  contains  the 
requiri  iments  concerning  interior  fittings 
and  su  rfaces  that  apply,  as  specified  in 
this  se:tion,  to  passenger  cars  and 
locomi  )tives  ordered  on  or  after 
Septet  iber  8,  2000,  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  200;: 
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and  NTSB  investigations  of 
train  accidents  have  revealed 
litgage,  seats,  and  other  interior 
breaking  or  coming  loose  is  a 
frequeht  cause  of  injury  to  passengers 
cr  3wmembers.  During  a  collision, 
decelerations  and  thus  the 
forces  to  cause  potential  failure 
int*ior  fitting  attachment  points  are 
experi  snced  in  the  longitudinal 
irectjon,  i.e.,  in  the  direction  parallel  to 
direction  of  train  travel, 
practice  is  to  design  seats  and 
nterior  fittings  to  withstand  the 
due  to  accelerations  of  6g  in  the 
longit  idinal  direction,  3g  in  the  vertical 
on,  and  3g  in  the  lateral  direction. 


Due  to  the  injuries  caused  by  broken 
seats  and  other  loose  fixtures,  FRA 
believes  that  the  current  design  practice 
is  inadequate. 

Paragraph  (a)(1)  requires  that  each 
seat  in  a  passenger  car  remain  firmly 
attached  to  the  car  body  when  subjected 
to  individually  applied  accelerations  of 
4g  in  the  lateral  direction  and  4g  in  the 
upward  vertical  direction  acting  on  the 
deadweight  of  the  seat  or  seats,  if  held 
in  tandem.  Based  on  a  comment  from  *■ 
Simula  in  response  to  the  NPRM,  FRA 
has  clarified  this  requirement  from  that 
proposed  in  the  NPRM  by  specifying 
that  the  vertical  loading  is  in  the 
"upward"  direction.  Paragraph  (a)(2) 
specifies  that  a  seat  attachment  shall 
have  an  ultimate  strength  capable  of 
resisting  the  longitudinal  inertial  force 
of  8g  acting  on  the  mass  of  the  seat  plus 
the  load  associated  with  the  impact  into 
the  seat  back  of  an  uiu-estrained  95th- 
percentile  adult  male  initially  seated 
behind  the  seat  back,  when  the  floor 
decelerates  with  a  triangular  crash  pulse 
having  a  peak  of  8g  and  a  duration  of 
250  milliseconds  (msec).  By  resisting 
the  force  of  an  occupant  striking  the  seat 
from  behind,  a  potential  domino  effect 
of  seats  breaking  away  from  their 
attachments  is  avoided.  As  used  in  this 
section,  a  95th-percentile  adult  male  has 
been  defined  in  §  238.5  of  the  final  rule 
based  on  the  same  characteristics  for 
such  a  vehicle  occupant  specified  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  in  its  motor 
vehicle  safety  standards  at  49  CFR 
§571.208,  S7.1.4.  At  the  January  1998 
Working  Group  meeting,  the  NTSB  had 
recommended  use  of  the  NHTSA 
specifications  for  purposes  of  the  rule's 
occupant  protection  requirements. 

The  requirement  contained  in 
paragraph  (a)(2)  represents  a 
modification  from  FRA's  original 
proposal  that  the  seat  attachment  resist 
a  longitudinal  inertial  force  of  8g  acting 
on  the  mass  of  the  seat  plus  the  impact 
force  of  the  mass  of  a  95th-percentile 
male  occupant(s)  being  decelerated  from 
a  relative  speed  of  25  mph  and  striking 
the  seat  from  behind.  See  62  FR  49806. 
The  impact  speed  at  which  the  occupant 
strikes  the  seatback  ahead  of  him  diu-ing 
a  collision  depends  on  the  distance  from 
the  occupant  to  the  seatback  and  the 
deceleration  of  the  car  (the  crash  pulse) 
during  the  collision.  In  drafting  the  rule, 
FRA  has  assumed  a  seat  pitch,  or 
distance  from  the  occupant  to  the 
seatback  ahead  of  him,  consistent  with 
the  longest  seat  pitch  currently  used  in 
intercity  passenger  train  service.  As  a 
result,  the  final  rule  specifies  the  crash 
pulse  and  its  diu^tion,  and  need  not 
specify  the  secondary  impact  velocity. 
This  change  is  intended  to  clarify  the 


rule  by  relating  it  more  directly  to  how 
the  rule  is  applied  and  allow  for 
different  seat  pitches.  Seat  pitches  are 
expected  to  reflect  actual  use  of  the 
seats  and  be  less  than  that  assumed  by 
FRA.  Consequently,  secondary  impact 
speeds  of  occupants  striking  the 
seatbacks  ahead  of  them  are  expected  to 
be  25  mph  or  less — a  marginally  less 
severe  test  condition  than  that  provided 
for  in  the  NPRM. 

The  revision  to  this  paragraph  is 
based  in  part  on  comments  from  Simula 
that  the  rule  require  the  seat  to  resist  a 
dynamic  crash  pulse,  which  it  believed 
to  be  triangular  with  a  250  millisecond 
duration  cUid  an  8g  peak,  plus  the 
impact  of  representative  imrestrained 
occupants  seated  in  a  second  row 
directly  behind  the  test  article.  Simula 
noted  that  including  a  dynamic  crash 
pulse  in  the  longitudinal  direction 
(parallel  to  the  normal  direction  of  train 
travel)  provides  a  simulation  of  a  typical 
train-to-train  collision  in  which  the  seat 
would  be  involved.  According  to 
Simula,  a  dynamic  crash  pulse  is  more 
representative  of  the  crash  environment 
than  the  shock  pulse  defined  by  a  peak 
acceleration  only.  Simula  explained  that 
the  crash  pulse  is  typically  specified  for 
seat  testing  in  the  aircraft  and 
automotive  industries.  Specifying  a 
crash  pulse  in  essence  specifies  the 
operation  of  the  test  equipment.  FRA 
notes  that  the  seat  testing  proposed  in 
the  NPRM  (and  required  in  the  final 
rule)  is  similar  to  such  testing 
performed  in  the  aircraft  and 
automotive  industries,  and  FRA  expects 
that  the  actual  testing  of  rail  equipment 
will  utilize  the  same  test  equipment  as 
used  in  these  other  industries.  FRA  has, 
therefore,  specified  a  crash  pulse  in  this 
paragraph. 

FRA  notes  that  at  the  Working  Group 
meeting  in  December  1997,  APT  A 
explained  that  it  could  not  agree  then  to 
change  any  of  the  proposed  seat  testing 
requirements,  and  that  it  was 
conducting  research  in  these  matters. 
However,  FRA  does  not  believe  the 
inclusion  of  a  crash  pulse  in  this 
paragraph  and  elimination  of  the  25 
mph  impact  speed  to  significantly  alter 
the  required  strength  of  the  seats  from 
that  proposed  in  the  NPRM.  In  fact,  the 
original  proposal  was  potentially  more 
rigorous  than  that  required  under  this 
final  rule. 

Simula  additionally  commented  that 
each  crash  test  dummy  used  to  impact 
the  seat  back  in  testing  the  strength  of 
the  seat  must  be  instrumented,  and  that 
the  injury  data  gathered  from  each 
dummy  then  meet  specified  injury 
criteria.  Simula  explained  that,  like 
automotive  and  transport  aircraft 
testing,  rail  seat  design  requirements 
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should  include  the  use  of  crash  test 
dummies  to  measure  specified  loads 
and  accelerations  for  meeting  specified 
injury  criteria.  FRA  believes  that 
Simula's  comment  is  significant  and 
wholly  appropriate  for  consideration  in 
the  second  phase  of  rulemaking  on 
passenger  equipment  safety  standards. 
In  this  regard,  FRA  notes  that  Simula 
references  in  its  comments  on  proposed 
§  238.435  {the  Tier  11  counterpart  to  this 
section)  the  use  of  a  futiu-e  APTA 
standard  to  specify  occupant  injury 
criteria  and  other  parameters. 
Accordingly,  resolution  of  this  issue  in 
the  second  phase  of  the  rulemaking 
should  benefit  from  APTA's  efforts  in 
this  area. 

In  its  comments  on  the  NPRM,  Simula 
also  suggested  modifying  the  rule  so 
that  the  requirements  of  paragraph  (a) 
apply  to  each  seat  assembly  and  specify 
that  each  seat  assembly  not  separate 
from  its  mountings  or  have  any  of  its 
parts  detach.  FRA  believes  that  Simula's 
suggested  modification  restates  the 
requirements  of  this  section,  in  effect, 
and  FRA  does  not  find  it  necessary  to 
change  the  explicit  wording  of  the  rule 
text.  Simula  further  recommended 
specifying  in  the  rule  that  in  sled  testing 
the  strength  of  the  seat  attachment  to  the 
car,  the  attachment  that  is  tested  must 
be  representative  of  the  actual  structiu-e 
and  attachment.  FRA  agrees  with 
Simula  that  testing  a  seat  and  its 
attachment  of  a  design  or  structure  not 
representative  of  that  actually  used  in  a 
passenger  car  would  necessarily  fail  to 
demonstrate  that  the  actual  seat  and  its 
attachment  comply  with  the 
requirements  of  the  rule.  FRA  has  made 
this  explicit  in  paragraph  (g).  Of  course, 
any  tests  of  passenger  equipment  or 
components  of  a  design  or  structure  not 
representative  of  an  actual  rail  vehicle 
or  actual  components  subject  to  the 
requirements  of  this  part  would 
necessarily  fail  to  demonstrate  that  such 
actual  vehicle  or  components  comply 
with  the  requirements  of  this  part — 
whether  or  not  FRA  has  made  this 
explicit  in  the  rule  text. 

Paragraph  (b)  requires  that  overhead 
storage  racks  provide  longitudinal  and 
lateral  restraint  for  stowed  articles  to 
minimize  the  potential  for  these  objects 
to  come  loose  and  injure  train 
occupants.  Further,  to  prevent  overhead 
storage  racks  from  breaking  away  from 
their  attachment  points  to  the  car  body, 
these  racks  shall  have  an  ultimate 
strength  capable  of  resisting 
individually  applied  accelerations  of  8g 
longitudinally,  4g  vertically,  and  4g 
laterally  acting  on  the  mass  of  the 
luggage  stowed.  This  mass  shall  be 
specified  by  each  raifroad.  In 
commenting  on  the  NPRM,  the  BRC  did 


not  believe  that  a  railroad  should  be 
allowed  to  specify  the  mass  of  the 
luggage  stowed  for  purposes  of  this 
requirement.  However,  each  railroad  is 
in  the  best  position  to  determine  the 
mass  of  the  luggage  that  can  be  stowed 
in  the  stowage  area. 

Paragraph  (c)  requires  that  all  other 
interior  fittings  in  a  passenger  car  be 
attached  to  the  car  body  with  sufficient 
strength  to  withstand  individually 
applied  accelerations  of  8g 
longitudinally,  4g  vertically,  and  4g 
laterally  acting  on  the  mass  of  the 
fitting.  FRA  believes  the  attachment 
strength  requirements  for  seats, 
overhead  storage  racks,  and  other 
interior  fittings  will  help  reduce  the 
number  of  injuries  to  occupants  in 
passenger  cars. 

Passenger  car  occupants  may  also  be 
injiued  by  protruding  objects,  especially 
if  the  occupants  fall  or  are  thrown 
against  such  objects  during  a  train 
collision  or  derailment.  As  a  result,  FRA 
is  requiring  in  paragraph  (d)  that,  to  the 
extent  possible,  all  interior  fittings  in  a 
passenger  car,  except  seats,  shall  be 
recessed  or  flush-mounted.  Fittings  that 
are  recessed  or  flush-mounted  do  not 
protrude  above  interior  surfaces  and 
thereby  would  help  to  minimize 
occupant  injuries. 

Paragraph  (e)  is  a  general,  common 
sense  prohibition  against  sharp  edges 
and  comers  in  a  locomotive  cab  and  a 
passenger  car.  Just  as  FRA  is  concerned 
about  protruding  objects,  these  siu'faces 
could  also  injvue  passenger  train 
occupants.  If  sharp  edges  and  comers 
cannot  be  avoided  in  the  equipment 
design,  they  should  be  padded  to 
mitigate  the  consequences  of  occupant 
impacts. 

"The  requirements  of  paragraph  (f) 
apply  to  each  floor-mounted  seat  in  a 
locomotive  cab  as  well  as  to  any  seat 
provided  for  an  employee  regularly 
assigned  to  occupy  the  cab.  FRA  is 
requiring  the  seat  attachment  to  have  an 
ultimate  strength  capable  of  resisting  the 
loads  due  to  individually  applied 
accelerations  of  8g  longitudinally,  4g 
vertically,  and  4g  laterally  acting  on  the 
combined  mass  of  the  seat  and  its 
occupant.  When  turned  backwards 
diu'ing  a  collision,  seats  with  head  rests 
that  are  designed  to  this  requirement 
can  effectively  restrain  crewmembers 
and  minimize  or  prevent  injuries. 

hi  the  NPRM,  FRA  had  proposed  that 
the  requirements  of  this  section  apply  to 
each  floor-moimted  seat  provided 
exclusively  for  a  crewrmember  assigned 
to  occupy  the  cab  of  a  locomotive.  See 
62  FR  49806.  Simula,  in  its  comments 
on  the  NPRM,  recommended  that  the 
requirements  of  this  section  not  be 
limited  to  floor-mounted  seats  and 


instead  suggested  substituting  the  words 
"car-mounted  seat."  Simula  expressed 
concern  that  railroads  may  use  wall- 
mounted  seats  for  crewmembers  that  do 
not  comply  with  these  requirements. 
Yet,  as  noted  below  in  the  discussion  of 
§  238.445(g)  (this  provision's  Tier  II 
counterpart).  Bombardier  observed  that 
an  additional  seat — commonly  a  flip-up 
or  a  shelf-type  seat — is  in  many  cases 
provided  in  the  cab  for  a  train 
crewmember  who  is  not  normally  in  the 
cab.  Bombardier  believed  these  seats 
should  not  be  subjected  to  the  same 
requirements  as  for  the  train  operators' 
seats. 

FRA  has  revised  paragraph  (f)  so  that 
the  requirements  of  this  provision  apply 
to  floor-mounted  seats  and  each  seat 
provided  for  a  crewmember  regularly 
assigned  to  the  locomotive  cab.  FRA 
recognizes  that  flip-down  and  other 
auxiliary  seats  are  provided  in 
locomotive  cabs  for  the  temporary'  use  of 
employees  not  regularly  assigned  to  the 
cab,  such  as  a  supervisor  of  locomotive 
engineers  conducting  an  operational 
monitoring  test  of  the  engineer.  These 
seats  do  not  need  to  meet  the 
requirements  of  this  section. 

hi  further  commenting  on  this 
paragraph,  Simula  recommended 
specifying  that  the  seat  resist  a 
triangular  crash  pulse  of  a  250  msec 
dxu^tion  having  an  8g  peak.  However, 
FRA  believes  that  the  static  8g  load 
requirement  proposed  in  the  NPRM  is  a 
rational  option,  and  has  retained  it  in 
the  final  rule.  As  train  operators'  seats 
are  not  likely  to  be  hit  from  behind,  they 
are  not  likely  to  experience  the  impact 
forces  that  passenger  seats  experience. 
Adopting  Simula's  comment  would 
result  in  a  more  expensive  test  without 
a  corresponding  increase  in  safety. 

Simula  additionally  commented  that, 
in  conducting  a  test  of  the  seat,  the 
attachment  of  the  seat  to  the  sled  fixture 
must  be  representative  of  the  actual 
structure  and  attachment.  FRA  has 
adopted  this  comment,  as  noted  above, 
in  paragraph  (g).  Testing  a  seat  and  its 
attachment  of  a  design  or  structure  not 
representative  of  that  actually  used  in  a 
locomotive  cab  would  necessarily  fail  to 
demonstrate  that  the  actual  seat  and  its 
attachment  comply  with  the 
requirements  of  the  rule. 

Section  238.235    Doors 

This  section  contains  the 
requirements  for  exterior  doors  on 
passenger  cars.  These  doors  are  the 
primary  means  of  egress  from  a 
passenger  train. 

Paragraph  (a)  requires  that  by 
December  31,  1999,  each  powered, 
exterior  side  door  in  a  vestibule  that  is 
partitioned  from  the  passenger 
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compa  rtment  of  a  passenger  car  shall 
have  a  manual  override  device  that  is: 
capabi  B  of  releasing  the  door  to  permit 
it  to  b< !  opened  without  power  from 
inside  the  car;  located  adjacent  to  the 
door  vhich  it  controls;  and  designed 
and  m.  lintained  so  that  a  person  may 
readil]  access  and  operate  the  override 
device  from  inside  the  car  without 
requir;  ng  the  use  of  a  tool  or  other 
implement.  Passenger  cars  subject  to 
this  requirement  that  are  not  already 
equipi  led  with  such  manual  override 
device  s  must  be  retrofitted  accordingly. 
FRA  nates  that  a  vestibule  is  not 
partitii  )ned  from  the  passenger 
compa  rtment  of  a  passenger  car  solely 
by  the  presence  of  any  windscreen 
which  extends  no  more  than  one-quarter 
of  the  Aiidih  across  the  car  from  the  wall 
to  whi::h  it  is  attached. 

The  requirements  in  paragraph  (a) 
originally  arose  from  the  NTSB's 
emergency  safety  recommendations  (R- 
96-7)  is  part  of  its  investigation  of  the 
passer  ger  train  collision  in  Silver 
Spring .  Maryland,  on  February  16,  1996. 
In  the  VIPRM,  FRA  fully  set  out  these 
emergi  incy  safety  recommendations  and 
FRA's  response.  See  62  FR  49734-5.  As 
annou  aced  following  its  full 
invest  gation  of  the  Silver  Spring, 
Maryli  nd  passenger  train  collision,  and 
stated  tiere  in  particular  among  its  final 
recomnendations,  the  NTSB 
recom  nended  that  FRA: 

Requ  ire  all  passenger  cars  to  have  easily 
accessi  jle  interior  emergency  quick-release 
mechai  lisms  adjacent  to  exterior  passageway 
doors  a  nd  take  appropriate  emergency  action 
to  ensu  re  corrective  action  until  these 
measut  es  are  incorporated  into  minimiun 
passen  ;er  car  safety  standards. 

(R-97-  14)  (See  NTSB/RAR-97/02) 

FRA  received  a  nimiber  of  comments 
as  to  t  le  date  by  which  passenger  cars 
must  I  e  equipped  with  manual 
overrii  ies  to  open  exterior,  side  doors  as 
specif  ed  in  this  section.  In  its 
comm  mts  on  the  NPRM.  Septa  asked 
that  th  e  date  be  set  three  years  after  the 
effecti  /e  date  of  the  final  rule,  citing 
fundii  g  reasons.  Metra  commented  that 
the  da  :e  be  set  four  to  six  years  from  the 
effective  date  of  the  final  rule.  FRA 
notes  hat  this  comment  may  have  been 
based  3n  the  assumption  that  the  rule 
requii  5s  manual  override  devices  to  be 
install  sd  on  the  exterior  of  existing 
passenger  cars,  which  this  section  does 
not.  T  le  UTU  commented  that  the 
propo  lal  in  the  NPRM  afforded  railroads 
more  I  han  enough  time  to  comply  with 
the  re<  [uirement,  considering  their 
advan  ;e  notice  of  this  issue.  Finally,  in 
its  coi  aments  on  the  NPRM,  the  NTSB 
stated  that  a  two-year  period  to 
accon  plish  the  equipping  of  passenger 


cars  with  the  manual  override  feature  is 
too  long. 

Having  considered  the  comments 
submitted,  FRA  has  decided  to  require 
that  compliance  with  this  section  be 
effected  by  December  31, 1999.  FRA 
understands  that  a  majority  of  the 
passenger  cars  are  already  in 
compliance  with  the  rtile  as  proposed. 
FRA  recognizes  that  some  entities  may 
not  be  able  to  accomplish  the  total 
retrofit  within  the  required  time,  to  the 
extent  their  budget  and  acquisition 
process  can  only  commence  once  the 
rule  becomes  final.  However,  these  are 
self-imposed  constraints  that  should  not 
arrest  progress  in  the  industry  as  a 
whole.  Any  entity  faced  with  such 
constraints  should  seek  a  waiver. 

Paragraph  (b)  also  provides  that  each 
powered,  exterior  side  door  have  a 
manual  override  feature  the  same  as  that 
required  in  paragraph  (a)  for  existing 
equipment,  except  that  the  manual 
override  must  also  be  capable  of 
opening  the  door  from  outside  the  car. 
This  requirement  is  intended  to  provide 
quick  access  to  a  passenger  car  by 
emergency  response  personnel,  and 
represents  the  consensus 
recommendation  of  the  Working  Group. 
Paragraph  (b)  applies  to  each  such  door 
on  a  passenger  car  ordered  on  or  after 
September  8,  2000,  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  2002.  Paragraph  (b)'s  requirements  for 
a  minimum  number  and  dimension  of 
side  doors  on  a  passenger  car  is 
discussed  earlier  in  the  preamble. 

Paragraph  (c)  permits  a  railroad  to 
protect  a  manul  override  device  with  a 
cover  or  screen  to  safeguard  such 
devices  from  casual  or  inadvertent  use. 
The  rule  requires  that  such  cover  and 
screens  be  capable  of  being  removed  by 
passengers,  however. 

Paragraph  (d)  is  reserved  for  door 
marking  and  operating  instruction 
requirements.  These  requirements  are 
addressed  in  the  final  rule  on  passenger 
train  emergency  preparedness  (49  CFR 
part  239),  specifically  §  239.107.  See  63 
FR  24630;  May  4,  1998. 

Section  2  3  8 . 2  3  7     Automated 
Monitoring 

This  section  requires  on  or  after 
November  8,  1999  an  operational  alerter 
or  a  deadman  control  in  the  controlling 
locomotive  of  each  passenger  train 
operating  in  other  than  cab  signal, 
automatic  train  control,  or  automatic 
train  stop  territory.  This  section  further 
requires  that  such  locomotives  ordered 
on  or  after  September  8,  2000,  or  placed 
in  service  for  the  first  time  on  or  after 
September  9,  2002,  must  be  equipped 
with  a  working  alerter.  As  a  result,  the 


use  of  a  deadmsm  control  alone  on  these 
new  locomotives  would  be  prohibited. 

An  alerter  will  initiate  a  penalty  brake 
application  if  it  does  not  receive  the 
proper  response  from  the  engineer. 
Likewise,  a  deadman  control  will 
initiate  a  penalty  brake  application  if 
the  engineer  fails  to  maintain  proper 
contact  with  the  device.  The  Working 
Group  discussed  establishing  specific 
setting  requirements  for  alerters  or 
deadman  controls  based  on  maximum 
train  speed  and  the  capabilities  of  the 
signal  system.  This  discussion  led  to  the 
conclusion  that  settings  should  be  left  to 
the  discretion  of  individual  railroads  as 
long  as  they  document  the  basis  for  the 
settings  that  they  select.  If  the  device 
fails  en  route,  the  rule  requires  a  second 
person  qualified  on  the  signal  system 
and  brake  application  procedures  to  be 
stationed  in  the  cab  or  the  engineer 
must  be  in  constant  radio 
commimication  with  a  second 
crewmember  until  the  train  reaches  the 
next  terminal.  This  is  intended  to  allow 
the  train  to  complete  its  trip  with  the 
device's  function  of  keeping  the 
operator  alert  taken  over  by  another 
member  of  the  crew. 

Alerters  are  safety  devices  intended  to 
verify  that  the  engineer  remains  capable 
and  vigilant  to  accomplish  the  tasks  that 
he  or  she  must  perform.  Equipping 
passenger  locomotives  with  an  alerter  is 
current  industry  practice.  These  devices 
have  proven  themselves  in  service,  and 
the  requirement  will  not  impose  an 
additional  cost  on  the  industry. 

In  the  final  rule,  FRA  has  clarified  the 
procedures  a  railroad  must  follow  if  the 
alerter  or  deadman  control  fails  en 
route.  In  addition  to  the  requirements  of 
paragraph  (d)(1),  under  paragraph 
(d)(2)(i)  a  tag  shall  be  prominently 
displayed  in  the  locomotive  cab  to 
indicate  that  the  alerter  or  deadman 
control  is  defective,  until  such  device  is 
repaired.  Further,  under  paragraph 
(d)(2)(ii),  when  the  train  reaches  its  next 
terminal  or  the  locomotive  undergoes  its 
next  calender  day  inspection,  whichever 
occurs  first,  the  alerter  or  deadman 
control  shall  be  repaired  or  the 
locomotive  shall  be  removed  as  the 
controlling  locomotive  in  the  train. 

Subpart  D — Inspection,  Testing,  and 
Maintenance  Requirements  of  Tier  I 
Passenger  Equipment 

Section  238.301     Scope 

This  subpart  contains  the 
requirements  regarding  the  inspection, 
testing,  and  maintenance  of  all  types  of 
passenger  equipment  operating  at 
speeds  of  125  mph  or  less.  This  subpart 
is  intended  to  address  both  MU 
locomotives  and  push-pull  equipment. 
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This  subpart  includes  the  requirements 
for  the  inspection,  testing,  and 
maintenance  of  Tier  I  passenger 
equipment  brake  systems  as  well  as  the 
other  mechanical  and  electrical  safety 
components  of  Tier  I  passenger 
equipment. 

Section  238.303    Exterior  Calendar  Day 
Mechanical  Inspection  of  Passenger 
Equipment 

This  section  contains  the 
requirements  for  performing  exterior 
calendar  day  mechanical  inspections  on 
passenger  equipment  and  is  patterned 
after  a  combination  of  the  current 
calendar  day  inspection  required  for 
locomotives  imder  the  Railroad 
Locomotive  Safety  Standards  and  the 
pre-departure  inspection  for  freight  cars 
under  the  Railroad  Freight  Car  Safety 
Standards.  See  49  CFR  229.21  and 
215.13,  respectively.  FRA  intends  for 
the  exterior  calendar  day  mechanical 
inspection  to  generally  apply  to  all 
passenger  cars  and  all  xmpowered 
vehicles  used  in  passenger  trains  (which 
includes,  e.g.,  not  only  coaches,  MU 
locomotives,  and  cab  cars  but  also  any 
other  rail  rolling  equipment  used  in  a 
passenger  train).  However,  paragraph  (a) 
has  been  slightly  modified  to  clarify  that 
an  inspection  of  secondary  braking 
systems  must  be  conducted  on  all 
passenger  equipment,  which  includes 
all  locomotives.  A  mechanical  safety 
inspection  of  freight  cars  has  been  a 
longstanding  Federal  safety 
requirement,  and  FRA  believes  that  the 
lack  of  a  similar  requirement  for 
passenger  equipment  creates  a  serious 
void  in  the  current  Federal  railroad 
safety  standards. 

As  noted  in  the  general  preamble 
discussion,  FRA  has  made  minor 
changes  and  clarifications  to  the  exterior 
calendar  day  mechanical  inspection  that 
was  proposed  in  the  1997  NPRM.  In 
paragraph  (d)  of  this  final  rule,  FRA  is 
explicitly  stating  that  the  exterior 
mechanical  inspection  is  to  be 
performed  to  the  extent  possible 
without  uncoupling  the  trainset  and 
without  placing  the  equipment  over  a 
pit  or  on  an  elevated  track.  This  explicit 
statement  has  been  added  in  response  to 
APTA's  concerns  regarding  what  would 
constitute  proper  performance  of  these 
inspections.  It  was  never  FRA's  intent  to 
require  this  inspection  to  be  conducted 
in  such  a  manner.  FRA  intended  the 
inspection  to  be  very  similar  to  the 
freight  car  safety  inspection  currently 
required  pursuant  to  part  215. 

FRA  also  recognizes  that  certain  items 
contained  in  the  proposed  exterior 
mechanical  inspection  could  not  have 
been  easily  inspected  without  proper 
shop  facilities.  Therefore,  FRA  has 


moved  some  of  the  exterior  mechanical 
inspeiition  requirements  related  to 
couplers  and  trucks  to  the  periodic 
mechanical  inspection  requirements  as 
these  periodic  inspections  will  likely  be 
performed  at  locations  with  facilities 
available  that  are  more  conducive  to 
inspecting  the  specific  components.  The 
specific  items  which  have  been  moved 
to  the  periodic  mechanical  inspection 
requirements  include:  all  trucks  are 
equipped  with  a  device  or  securing 
arrangement  to  prevent  the  truck  and 
car  body  from  separating  in  case  of 
derailment;  all  center  castings  on  trucks 
are  not  cracked  or  broken;  the  distance 
between  the  guard  arm  and  the  knuckle 
nose  is  not  more  than  SVs  inches  on 
standard  type  couplers  {MCB  contoiu- 
1904)  or  more  than  5Vi6  inches  on  D&E 
couplers;  the  free  slack  in  the  coupler  or 
drawbar  not  absorbed  by  friction 
devices  or  draft  gears  is  not  more  than 
V2  inch;  and  the  draft  gear  is  not  broken. 
The  changes  made  in  this  final  rule 
were  discussed  with  the  Working  Group 
at  the  December  15-16,  1997  meeting. 

Paragraph  (a)  requires  that  each 
passenger  car  and  each  unpowered 
vehicle  used  in  a  passenger  train  receive 
an  exterior  mechanical  safety  inspection 
at  least  once  each  calendar  day  that  the 
equipment  is  placed  in  service  except 
under  the  circumstances  described  in 
paragraph  (f).  As  noted  above,  this 
paragraph  also  recognizes  that  the 
requirement  contained  in  paragraph 
(e)(15)  that  all  secondary  braking 
systems  on  all  passenger  equipment  are 
in  operating  mode  and  do  not  have  any 
known  defects.  FRA  has  amended  this 
requirement  from  that  proposed  in  the 
1997  NPRM,  which  proposed  to  require 
that  all  secondary  braking  systems  be 
working  (62  FR  49808),  in  order  to 
acknowledge  that  it  is  impossible  to 
ascertain  whether  some  secondary 
braking  systems,  such  as  dynamic 
brakes,  are  working  uidess  the 
equipment  is  in  use.  Thus,  FRA  has 
modified  the  language  of  the 
requirement  to  ensure  that  all  secondary 
braking  systems  are  capable  of  working 
when  released  from  the  exterior 
mechanical  inspection.  Paragraph  (a) 
and  paragraph  (e)(l5)  have  also  been 
modified  to  accvu^tely  reflect  FRA's 
intent  to  ensure  that  all  secondary 
braking  systems  are  inspected.  The 
requirements  for  an  exterior  calendar 
day  mechanical  inspection  are  generally 
applicable  only  to  passenger  cars  and 
other  unpowered  vehicles  used  in  a 
passenger  treiins.  Thus,  except  for  MU 
locomotives  and  cab  cars,  other 
locomotives  would  not  fall  within  the 
requirements  of  this  section.  However, 
many  locomotives  contain  secondary 


braking  systems  such  as  dynamic 
brakes.  Thus,  in  order  to  effectuate 
FRA's  intent  that  these  secondary 
braking  systems  be  inspected,  paragraph 
(e)(15)  has  been  modified  to  clarify  that 
it  is  applicable  to  all  passenger 
equipment,  which  includes  all 
locomotives.  Consequentlv,  FRA 
intends  for  the  secondary  braking 
systems  on  all  locomotives  to  be 
inspected  and  that  it  be  known  that 
those  systems  are  in  operating  mode  and 
do  not  contain  any  known  defects. 

Paragraph  (b)  is  also  a  new  provision 
being  added  to  this  final  rule  in  order 
to  address  the  inspections  of  vehicles 
that  are  added  to  a  passenger  train  while 
en  route.  FRA  is  modifying  the  Class  I 
brake  test  and  exterior  calendar  day 
mechanical  inspection  requirements  to 
ensure  the  proper  operation  of  all  cars 
added  to  a  train  while  en  route.  In 
paragraph  (b)  FRA  is  requiring  the 
performance  of  an  exterior  mechanical 
inspection  on  each  car  added  to  a 
passenger  train  at  the  time  it  is  added 
to  the  train  unless  documentation  is 
provided  to  the  train  crew  that  an 
exterior  mechanical  inspection  was 
performed  on  the  car  within  the 
previous  calendar  day.  FRA  is  adding 
this  requirement  in  order  to  address  the 
concerns  raised  by  various  labor 
representatives  that  no  provisions  were 
provided  in  the  1997  NPRM  to  address 
circumstances  when  cars  are  added  to 
an  en  route  train.  FRA  believes  that  the 
added  provision  will  ensure  the 
integrity  of  the  mechanical  components 
on  every  car  added  to  an  existing  train 
and  should  not  be  a  burden  for  railroads 
since  cars  are  generally  added  to 
passenger  trains  at  major  terminals  with 
the  facilities  and  personnel  available  for 
conducting  such  inspections. 
Furthermore,  the  inspection 
requirements  contained  in  this 
paragraph  are  very  similar  to  what  is 
currently  required  when  a  freight  car  is 
added  to  a  train  while  en  route.  See  49 
CFR  §215.13. 

Paragraph  (c)  requires  that  exterior 
calendar  day  mechanical  inspections  be 
performed  by  a  qualified  maintenance 
person.  FRA  believes  the  combination  of 
a  daily  Class  I  brake  test  and  a 
mechanical  safety  inspection  performed 
by  highly  qualified  personnel  is  a  key  to 
safer  passenger  railroad  operations. 
Such  a  practice  will  most  likely  detect 
and  correct  equipment  problems  before 
they  become  the  source  of  an  accident 
or  incident  resulting  in  personal  injuries 
or  damage  to  property.  As  noted  in 
previous  discussions,  FRA  does  not 
intend  to  provide  any  special  provisions 
for  weekend  operations  with  regard  to 
conducting  calendar  day  mechanical 
inspections  by  QMPs  as  suggested  in  the 
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comm  ents  submitted  by  some  APTA 
representatives.  The  rationale  for 
requii  ng  daily  mechanical  attention  by 
highl)  qualified  inspectors,  a 
propo  iition  generally  accepted  by 
Workiag  Group  members,  appears  to 
apply  equally  to  weekend  periods.  In 
fact,  b  ised  on  FRA's  experience, 
equipinent  used  on  weekends  is 
generally  used  more  rigorously  than 
equipiient  used  during  weekday 
operanons. 

At  present,  only  one  commuter 
operation  (Metra)  has  raised  significant 
concerns  regarding  weekend  operations. 
Althongh  there  is  no  specific  data 
suggesting  that  existing  weekend 
operations  on  Metra  have  created  a 
safety  hazard,  FRA  has  found  it  virtually 
impossible  to  draft  and  justify 
provisions  providing  limited  flexibility 
for  Matra  that  do  not  create  potential 
loophples  that  could  be  abused  by  other 
passeiger  train  operations  that  have  not 
had  the  apparent  safety  success  of 
Metraj  Moreover,  based  on  FRA's 
independent  investigation  of  Metra's 
operanon,  it  is  believed  that  the  impact 
of  this  final  rule  on  Metra's  weekend 
operanons  will  be  significantly  less  than 
that  indicated  in  APTA's  written 
commjents  and  originally  perceived  by 
Metraj  FRA  believes  that  most  of  the 
personnel  needed  by  Metra  to  conduct 
its  weekend  operations  in  accordance 
with  tnis  final  rule  are  available  to 
Metra  or  its  contractors  and  that  minor 
adjustments  coidd  be  made  to  its 
weekand  operations  that  might  avoid 
signiqcant  new  expense.  As  the 
concetns  regarding  weekend  operations 
appear  to  involve  just  one  commuter 
operation  and  because  the  precise 
impact  on  that  operation  is  not  known 
or  available  at  this  time,  FRA  believes 
that  tlje  waiver  process  would  be  the 
best  method  for  handling  the  concerns 
raised]  by  that  operator.  This  would 
affordjFRA  an  opportimity  to  provide 
any  relief  that  may  be  warranted  based 
on  th€  specific  needs  and  the  safety 
histor  1  of  the  individual  railroad 
witho  it  opening  the  door  to  potential 
abusei ;  by  other  railroads  that  are  not 
simila  rly  situated. 

Par.  graph  (e)  identifies  the 
comp(  »nents  that  are  required  to  be 
inspe<  led  as  part  of  the  exterior  daily 
mechi  nical  safety  inspection  and 
provi<  es  measurable  inspection  criteria 
for  th(i  components.  The  railroad  is 
requii  ed  to  ascertain  that  each  passenger 
car,  aj  id  each  unpowered  vehicle  used 
in  a  p  issenger  train  conforms  with  the 
condi  ions  enumerated  in  paragraph  (e) 
and  tl  at  all  passenger  equipment 
confo  ms  with  the  requirement 
conta  ned  in  paragraph  (e)(15). 
Devia  ion  from  any  listed  condition 


makes  the  passenger  car  or  unpowered 
vehicle  defective  if  it  is  in  service.  *The 
Working  Group  members  generally 
agreed  that  the  components  contained 
in  this  section  represent  valid  safety- 
related  components  that  should  be 
frequently  inspected  by  railroads. 
However,  members  of  the  Working 
Group  had  widely  differing  opinions 
regarding  the  criteria  to  be  used  to 
inspect  these  components.  FRA  selected 
and  has  retained  inspection  criteria 
based  on  the  locomotive  calendar  day 
inspection  and  the  freight  car  safety  pre- 
departiu'e  inspection  required  by  49 
CFR  parts  229  and  215,  respectively. 
FRA  believes  that,  at  a  minimum, 
passenger  cars  should  receive  an 
inspection  which  is  at  least  equivalent 
to  that  received  by  locomotives  and 
freight  cars. 

As  discussed  in  the  1997  NPRM,  FRA 
intends  for  the  daily  mechanical 
inspection  to  serve  as  the  time  when  the 
railroad  repairs  defects  that  occur  en 
route.  Thus,  this  section  generally 
requires  that  safety  components  not  in 
compliance  with  this  part  be  repaired 
before  the  equipment  is  permitted  to 
remain  in  or  return  to  passenger  service. 
(See  §  238.9  for  a  discussion  of  the 
prohibitions  against  using  passenger 
equipment  containing  defects;  and 
§§  238.15  and  238.17  for  a  discussion  of 
movement  of  defective  equipment  for 
purposes  of  repair  or  sale).  The  purpose 
of  the  defect  reporting  and  tracking 
system  required  in  §  238.19  is  to  have 
the  mechanical  forces  make  all 
necessary  safety  repairs  to  the 
equipment  before  it  is  cleared  for 
another  day  of  operation.  In  other 
words,  FRA  generally  intends  for  the 
flexibility  to  operate  defective 
equipment  in  passenger  service  to  end 
at  the  calendar  day  mechanical 
inspection. 

In  paragraph  (e)(l5),  FRA  has 
modified  the  requirements  regarding 
secondary  braking  systems  to  clarify 
that  secondary  braking  systems  must  be 
in  operating  mode  and  contain  no 
known  defective  conditions.  FRA  has 
also  included  provisions  to  address  the 
handling  of  defective  dynamic  brakes  in 
order  to  specifically  establish 
restrictions  on  the  movement  of 
equipment  containing  this  type  of 
defective  secondary  brake  and  to 
recognize  the  concerns  raised  by  several 
commenters  regarding  the  importance 
that  these  secondary  brakes  have  in  the 
operation  of  passenger  equipment.  FRA 
agrees  that  in  many  circumstances  it  is 
desirable  to  have  operative  dynamic 
brakes  in  order  to  prevent  thermal  stress 
to  the  wheels,  which  has  the  potential 
of  occurring  if  certain  passenger  trains 
are  operated  for  extended  periods 


without  dynamic  brakes  and 
compensating  train  control  practices  are 
not  used.  In  developing  the 
requirements  for  handling  defective 
dynamic  brakes,  FRA  has  generally 
incorporated  the  current  best  practices 
of  the  industry. 

This  paragraph  draws  a  distinction 
between  dynamic  brakes  on  MU 
locomotives  and  dynamic  brakes  on 
conventional  locomotives,  treating  each 
slightly  differently  due  to  the  safety 
implications  involved  in  each  type  of 
operation.  FRA  intends  to  require  that 
MU  locomotives  equipped  with 
dynamic  brakes  found  not  to  be  in 
operating  mode  or  containing  a 
defective  condition  which  prevents  the 
proper  operation  of  the  dynamic  brakes 
be  handled  in  the  same  manner  as  a 
running  gear  defect  pursuant  to 
§  238.17.  Thus,  MU  locomotives  found 
with  defective  dynamic  brakes  at  the 
exterior  calendar  day  mechanical 
inspection  must  have  the  dynamic 
brakes  repaired  prior  to  continuing  in 
passenger  service.  FRA  further  intends 
that  MU  locomotives  which  experience 
a  dynamic  brake  defect  while  en  route 
be  handled  the  same  as  a  running  gear 
defect  pursuant  to  §  238.17.  Thus,  the 
locomotive  would  have  to  be  inspected 
by  a  QMP  and  be  properly  tagged  at  the 
location  it  is  found  to  be  defective. 

The  requirements  related  to 
conventional  locomotives  found  with 
dynamic  brakes  not  to  be  in  operating 
mode  or  containing  a  defective 
condition  which  prevents  the  proper 
operation  of  the  dynamic  brakes  are 
somewhat  less  stringent  than  the 
movement  requirements  placed  on  MU 
locomotives.  In  these  cases,  the 
locomotive  may  remain  in  passenger 
service  provided  that  the  unit  is 
properly  tagged,  each  locomotive 
engineer  taking  charge  of  the  train  is 
informed  as  to  the  status  of  the 
locomotive,  and  the  locomotive's 
dynamic  brakes  are  repaired  within 
three  calendar  days  of  being  found 
defective. 

FRA  has  treated  MU  and  conventional 
locomotives  slightly  differently  for 
several  reasons.  Past  history  has  shown 
that  failiure  to  have  operative  djmamic 
brakes  in  MU  operations  increases  the 
potential  of  causing  thermal  stress  to  the 
wheels  of  the  vehicles  to  a  much  greater 
extent  than  inoperative  dynamic  brakes 
in  conventional  locomotive  operations. 
MU  locomotive  operations  generally 
tend  to  have  a  greater  number  of  station 
stops,  requiring  the  use  of  the  brakes, 
than  operations  where  conventional 
locomotives  are  utilized  and,  thus,  the 
potential  for  thermal  stress  to  the 
wheels  is  increased.  Furthermore, 
operations  utilizing  conventional 
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locomotives  tend  to  operate  for 
extended  distances  across  the  country 
and,  thus,  are  hulher  from  locations 
where  repairs  to  the  dynamic  brakes  can 
be  properly  repaired.  Therefore,  these 
operations  may  need  extra  time  to  get  a 
defective  locomotive  to  a  particular 
location  for  repair.  Fiulhermore,  FRA 
believes  that  the  tagging  and  notification 
requirements  imposed  on  conventional 
locomotives  reduce  the  potential  of  an 
engineer's  undue  reliance  on  a 
secondary  brake  system  which  is  not 
available.  Finally,  the  handling 
requirements  contained  in  this 
paragraph  are  consistent  with  the 
current  practices  within  the  industry 
and  should  have  a  minimal  impact  on 
passenger  operations. 

Paragraph  (f)  contains  a  narrow 
exception  which  allows  long-distance 
intercity  passenger  treiins  that  miss  a 
scheduled  exterior  calendar  day 
mechanical  inspection  due  to  a  delay  en 
route  to  continue  in  passenger  service  to 
the  location  where  the  inspection  was 
scheduled  to  be  performed.  At  that 
point,  a  calendar  day  mechanical 
inspection  must  be  performed  prior  to 
returning  the  equipment  to  service  of 
any  kind.  This  flexibility  applies  only  to 
the  mechanical  safety  inspections  of 
coaches.  FRA  does  not  intend  to  relieve 
the  railroad  of  the  responsibility  to 
perform  a  locomotive  calendar  day 
inspection  as  required  by  49  CFR  part 
229. 

Paragraph  (g)  contains  certain 
minimal  recordkeeping  requirements 
related  to  the  performance  of  the 
exterior  calendar  day  mechanical 
inspection  provisions.  FRA  believes  that 
proper  and  accurate  recordkeeping  is 
the  cornerstone  of  any  inspection 
process  and  is  essential  to  ensiu^ing  the 
performance  and  quality  of  the  required 
inspections.  Without  such  records  the 
inspection  requirements  would  be 
difficult  to  enforce.  Although 
recordkeeping  was  discussed  in  the 
Working  Group  and  FRA  believes  it  to 
be  an  integral  part  of  any  inspection 
requirement,  FRA  inadvertently  omitted 
any  such  requirements  in  the  NPRM 
"  specifically  related  to  mechanical 
inspections.  This  omission  was  brought 
to  FRA's  attention  through  verbal  and 
written  comments  provided  by  various 
interested  parties  and  has  now  been 
corrected.  This  paragraph  specifically 
permits  a  railroad  to  maintain  the 
required  records  either  in  writing  or 
electronically,  and  the  record  may  be 
part  of  a  single  master  report  covering 
an  entire  group  of  cars.  Whatever  format 
the  railroad  elects  to  use  to  record  the 
information,  it  must  contain  the  specific 
information  listed  in  this  paragraph. 


Paragraph  (h)  specifies  an  additional 
contingent  component  of  the  calendar 
day  exterior  mechanical  inspection.  If  a 
car  requiring  a  single  car  test  is  moved 
in  a  train  carrying  passengers  or 
available  to  carrj'  such  passengers  to  a 
place  where  the  test  can  be  performed, 
then  the  single  car  test  must  be 
performed  before  or  during  the  exterior 
calendar  day  mechanical  inspection. 
This  provision  has  been  retained  from 
the  1997  NfPRM.  The  comments 
submitted  by  APTA  suggested  that  the 
word  "next"  be  inserted  prior  to 
"calendar  day  mechanical  inspection." 
FRA  did  not  make  this  change  as  it 
would  provide  greater  latitude  than  FRA 
intended.  Paragraph  (h)  applies  to 
equipment  that  is  already  in  transit  from 
the  location  where  repairs  were 
conducted  that  required  the 
performance  of  a  single  car  test.  Thus, 
in  order  to  remain  consistent  with  the 
provisions  contained  in  §  238.311(f) 
such  cars  must  receive  the  single  car  test 
prior  to,  or  as  part  of,  the  car's  exterior 
calendar  day  mechanical  inspection. 
Although  FRA  recognizes  the  concerns 
of  labor  representatives  with  regard  to 
this  provision,  FRA  believes  that  it  is 
necessary  to  provide  the  railroads  the 
flexibility  to  make  the  necessary  repairs 
to  a  piece  of  equipment  and  then  move 
it  to  a  location  which  is  most  conducive 
to  performing  the  required  single  car 
test.  FRA  ciurenUy  permits  such 
flexibility  and  is  not  aware  of  any 
significant  safety  problems  that  have 
arisen  as  a  result  of  such  a  practice. 
However,  in  order  to  ensure  the  safe 
movement  of  such  equipment,  FRA  has 
added  various  inspection  and  tagging 
requirements  in  §  238.311(f)  that  must 
be  performed  prior  to  hauling  such 
equipment  to  another  location  for  the 
performance  of  a  single  car  test.  (See 
section-by-section  discussion  of 
§238.311.) 

Section  238.305     Interior  Calendar  Day 
Mechanical  Inspection  of  Passenger  Cars 

This  section  contains  the 
requirements  for  the  performance  of 
interior  mechanical  inspections  on 
passenger  cars  (which  includes,  e.g., 
passenger  coaches,  MU  locomotives, 
and  cab  cars)  each  calendar  day  that  the 
equipment  is  used  in  service  except 
under  the  circiunstances  described  in 
paragraph  (d).  Unlike  the  exterior 
calendar  day  mechanical  inspection, 
FRA  in  paragraph  (b)  of  this  section 
permits  the  interior  inspections  of 
passenger  cars  to  be  performed  by 
"qualified  persons,"  individuals 
qualified  by  the  railroad  to  do  so.  Thus, 
these  individuals  need  not  meet  the 
definition  of  a  "qualified  maintenance 
person." 


As  noted  in  the  1997  NPRM.  FRA's 
original  position  was  to  require  the    * 
interior  inspections  to  be  performed  by 
qualified  maintenance  persons. 
However,  after  several  discussions  with 
members  of  the  Working  Group  and 
several  other  representatives  of 
passenger  railroads,  FRA  determined 
that  the  training  and  experience  typical 
of  qualified  maintenance  persons  is  not 
necessary  and  often  does  not  apply  to 
inspecting  interior  safety  components  of 
passenger  equipment.  In  addition,  the 
flexibility  created  by  permitting 
someone  less  qualified  than  a  qualified 
maintenance  person  can  reduce  the  cost 
of  performing  the  mechanical  safety 
inspection  since  the  most  economical 
way  to  accomplish  the  mechanical 
inspection  is  to  combine  the  exterior 
inspection  with  the  Class  I  brake  test 
and  then  have  a  crewmember  inspect  on 
arrival  at  the  final  terminal  or  have  a 
train  coach  cleaner  combine  the  interior 
coach  inspection  with  coach  cleaning. 

Paragraph  (c)  lists  various 
components  that  are  required  to  be 
inspected  as  part  of  the  interior  calendar 
day  mechanical  safety  inspection.  As  a 
minimum,  FRA  requires  that  the 
following  components  be  inspected: 
trap  doors;  end  and  side  doors;  manual 
door  releases;  safety  covers,  doors  and 
plates;  vestibule  step  lighting;  and 
safety-related  signs  and  instructions. 
Consistent  with  the  discussions 
regarding  the  movement  of  defective 
equipment  with  non-running  gear 
defects,  all  en  route  defects  and  all 
noncomplying  conditions  under  this 
section  must  be  repaired  at  the  time  of 
the  daily  interior  inspection  or  the 
equipment  would  be  required  to  be 
locked-out  and  empty  in  order  to  be 
placed  or  remain  in  passenger  service 
with  the  exception  of  a  defect  luider 
§  238.305(c)(5).  (See  §  238.9  for  a 
discussion  of  the  prohibitions  against 
using  passenger  equipment  containing 
defects,  and  §238.17  for  a  discussion  of 
the  movement  of  defective  equipment 
for  piuposes  of  repair.) 

It  should  be  noted  that  two  of  the 
items  contained  in  paragraph  (c)  have 
been  slighUy  modified  in  order  to  clarify 
FRA's  intent  and  to  ensure  the  safety  of 
the  traveling  public.  Paragraph  (c)(5), 
regarding  the  continuing  use  of  a  car 
with  a  defective  door,  has  been 
modified  by  the  addition  of 
subparagraph  (c)(5)(iii),  which  requires 
that  at  least  one  operative  and  accessible 
door  be  available  on  each  side  of  the 
vehicle  in  order  for  the  car  to  continue 
to  be  used  in  passenger  service.  FRA 
believes  the  addition  of  this  requirement 
is  necessary  to  ensure  that  passengers 
have  adequate  egress  from  the 
equipment  should  an  emergency  occur. 
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Paragrapfh  (c)(8)  has  also  been  modified 
to  clarify  that  the  inspection  of  the 
manual  door  releases,  as  proposed  in 
the  1997  NPRM,  need  only  be  made  to 
the  extei  it  necessary  to  verify  that  all  D 
rings,  pull  handles,  or  other  means  to 
access  m  anual  door  releases  are  in  place 
based  or  a  visual  inspection.  FRA 
recogniz  ;s  that  inspection  of  the  actual 
manual  ( loor  release  would  be  overly 
burdens(  ime,  costly,  and  unnecessary 
due  to  the  relative  reliability  of  such 
devices.  It  should  also  be  noted  that  the 
final  rul(  <  contains  a  new  paragraph 
(c)(9)  which  requires  that  the  interior 
mechani  :al  inspection  ensure  that  all 
required  emergency  equipment, 
includin ;  fire  extinguishers,  pry  bars, 
auxiliar\  portable  lighting,  and  first  aid 
kits  be  ir  place.  These  items  are 
required  pursuant  to  the  regulations  on 
passenge  r  train  emergency  preparedness 
containe  1  at  49  CFR  part  239,  and  FRA 
believes  Jiat  the  inspection  to  ensure 
the  presence  of  such  equipment  is 
appropri  ite  under  this  section. 

Paragri  iphs  (d)  and  (e)  contain 
provisioi  is  which  are  identical  to  certain 
requirem  ents  pertaining  to  exterior 
calendar  day  mechanical  inspections. 
Paragrap  i  (d)  allows  long-distance 
intercity  passenger  trains  that  miss  a 
schedule  d  calendar  day  mechanical 
inspectic  n  due  to  a  delay  en  route  to 
continue  in  passenger  service  to  the 
location  vhere  the  inspection  was 
scheduled.  Paragraph  (e)  contains  the 
recordkejping  requirements  related  to 
the  perfo  rmance  of  interior  calendar  day 
mechanii  :al  inspections.  FRA  believes 
that  prop  er  and  accurate  recordkeeping 
is  the  cornerstone  of  any  inspection 
process  a  nd  is  essential  to  ensuring  the 
performa  nee  and  quality  of  the  required 
inspectic  ns.  Without  such  records  the 
inspectic  n  requirements  would  be 
difficult  o  enforce.  Although 
recordkei  jping  was  discussed  in  the 
Working  Group  and  FRA  believes  it  to 
be  an  inti  tgral  part  of  any  inspection 
requirement,  FRA  inadvertently  omitted 
any  such  requirements  in  the  1 997 
NPRM  sf  ecifically  related  to 
mechanical  inspections.  This  omission 
was  brou  ^t  to  FRA's  attention  through 
verbal  an  d  written  comments  provided 
by  variov  s  interested  parties  and  has 
been  con  ected.  This  paragraph 
specifica  ly  permits  a  rsulxoad  to 
maintain  the  required  records  either  in 
writing  or  electronically,  and  the  record 
may  be  p  art  of  a  single  master  report 
covering  an  entire  group  of  cars. 
Whatevei  •  format  the  railroad  elects  to 
use  to  re(  ord  the  information,  it  must 
contain  t  le  specific  information  listed 
in  this  pi  ragraph. 


Section  238.307    Periodic  Mechanical 
Inspection  of  Passenger  Cars  and 
Unpowered  Vehicles  Used  in  Passenger 
Trains 

This  section  contains  the 
requirements  for  performing  periodic 
mechanical  inspections  on  all  passenger 
cars  and  all  unpowered  vehicles  used  in 
passenger  trains.  Paragraph  (b)  makes 
clear  that  the  periodic  mechanical 
inspections  required  under  this  section 
are  to  be  performed  by  a  qualified 
maintenance  person  as  defined  in 
§  238.5.  In  the  1997  NPRM,  FRA 
proposed  that  the  following  components 
be  inspected  for  proper  operation  and 
repaired,  if  necessary,  as  part  of  the 
periodic  maintenance  of  the  equipment: 
emergency  lights;  emergency  exit 
windows;  seats  and  seat  attachments; 
overhead  luggage  racks  and 
attachments;  floor  and  stair  surfaces; 
and  hand-operated  electrical  switches. 
See  62  FR  49808-09.  FRA  further 
proposed  that  such  periodic  inspections 
be  performed  every  180  days.  As  noted 
above,  FRA,  with  the  intent  of  requiring 
their  inspection  on  a  periodic  basis, 
removed  certain  items  previously 
proposed  in  the  exterior  calendar  day 
mechanical  inspection  as  they  could  not 
be  easily  inspected  without  proper  shop 
facilities. 

After  a  review  of  the  industry's 
practices  regarding  the  performance  of 
periodic  mechanical-type  inspections, 
FRA  believes  that  some  of  the  items 
removed  from  the  exterior  calendar  day 
mechanical  inspection  as  well  as  some 
of  the  items  previously  proposed  in  the 
180  day  periodic  mechanical  inspection 
should  be  and  are  currently  inspected 
on  a  more  frequent  basis  by  the 
railroads.  As  it  is  FRA's  intent  in  this 
proceeding  to  attempt  to  codify  the 
current  best  practices  of  the  industry, 
FRA  believes  that  the  current  intervals 
for  inspecting  certain  components 
should  be  maintained.  ConsequenUy, 
FRA  is  modifying  the  time  interval  for 
conducting  periodic  mechanical 
inspections  to  include  a  92-day  and  a 
368-day  periodic  inspection. 

In  paragraph  (c),  FRA  requires  the 
periodic  inspection  on  a  92-day  basis  of 
certain  mechanical  components 
previously  proposed  as  part  of  the 
exterior  calendar  day  mechanical 
inspection,  as  well  as  an  inspection  of 
floors,  passageways,  and  switches.  The 
mechanical  components  to  be  inspected 
that  were  previously  included  as  part  of 
the  calendar  day  mechanical  inspection 
include  verification  that  all  trucks  are 
equipped  with  a  device  or  securing 
arrangement  to  prevent  the  truck  and 
car  body  from  separating  in  case  of 
derailment  and  that  all  center  castings 


on  trucks  are  not  cracked  or  broken. 
FRA  will  also  require  a  92-day 
inspection  of  emergency  lighting 
systems  as  they  are  critical  to  the  safety 
of  passengers  in  the  event  of  an  accident 
or  derailment.  FRA  is  adding  an 
inspection  of  the  roller  bearings  to  the 
92-day  inspection.  Although  this 
component  was  inadvertently  left  out  of 
the  NPRM,  FRA  believes  that  roller 
bearings  are  an  integral  part  of  the 
mechanical  components  and  must  be 
part  of  any  mechanical  inspection 
scheme.  Furthermore,  several  labor 
commenters  recommended  inspections 
criteria  similar  to  that  contained  in  49 
CFR  Part  215,  which  specifically 
addresses  the  condition  of  roller 
bearings.  See  49  CFR  §215.115.  As 
roller  bearings  are  best  viewed  in  a  shop 
facility  context,  FRA  is  adding  the 
inspection  of  this  component  to  the  92- 
day  periodic  mechanical  inspection 
which  is  consistent  with  the  current 
practices  of  the  industry.  FRA  is  also 
adding  the  general  conditions  and 
components  previously  proposed  in 
§  238.109(b)  (62  FR  49801-802)  to  the 
92-day  periodic  mechanical  inspection 
contained  in  this  paragraph.  As  the 
conditions  previously  proposed  in 
§  238.109(b)  were  intended  to  ensure 
that  the  raifroads  had  an  inspection 
scheme  in  place  to  ensure  that  all 
systems  and  components  of  the 
equipment  are  free  of  conditions  that 
endanger  the  safety  of  the  crew,  FRA 
believes  that  a  specific  inspection 
interval  is  better  suited  to  address  the 
general  condition  of  the  equipment  and 
ensure  the  safety  of  the  riding  public 
and  railroad  employees.  This  paragraph 
also  requires  that  all  of  the  components 
inspected  as  part  of  the  exterior  and 
interior  calendar  day  inspection  be 
inspected  at  the  92-day  periodic 
inspection. 

Paragraph  (d)  of  this  section  retains  a 
semi-aimual  periodic  inspection  for 
certain  components  as  proposed  in  the 
1997  NPRM.  In  the  NPRM,  FRA 
proposed  a  180-day  periodic  inspection, 
but  in  order  to  remain  consistent  with 
the  92-day  inspection  scheme  this 
paragraph  requires  a  184-day  periodic 
inspection  of  certain  mechanical 
components.  These  include:  seats; 
luggage  racks;  beds;  and  emergency 
windows.  This  paragraph  also  contains 
an  added  requirement  related  to  the 
inspection  of  the  couplers;  couplers 
were  removed  from  the  calendar  day 
inspection  and  have  been  inserted  in  the 
184-day  inspection  scheme.  FRA  is 
placing  the  coupler  inspection  at  this 
interval  rather  than  at  the  92-day 
interval  in  order  to  reduce  the  amount 
of  coupling  and  uncoupling  of 
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equipment  that  will  be  required.  In 
paragraph  (e)  FRA  has  extended  the 
inspection  interval  related  to  manual 
door  releases  over  that  which  was 
proposed  in  the  1997  NPRM.  Due  to  the 
general  reliability  of  these  devices  and 
because  they  are  partially  inspected  on 
a  daily  basis,  FRA  believes  that  an 
annual  inspection  of  the  releases  will 
ensiu-e  their  proper  operation.  Thus,  the 
final  rule  requires  an  inspection  of  the 
manual  door  releases  every  368  days. 

In  paragraph  fb)  FRA  has  attempted  to 
make  clear  that,  although  FRA  has 
established  certain  periodic  inspection 
intervals  in  order  to  establish  a  default 
interval,  FRA  will  allow  railroads  to 
develop  alternative  intervals  for 
performing  such  inspections  for  specific 
components  or  equipment  based  on  a 
more  quantitative  reliability  assessment 
completed  as  part  of  their  system  safety 
programs.  FRA  expects  that  railroads 
will  utilize  reliability-based 
maintenance  programs  as  appropriate, 
given  this  opportunity  to  do  so.  As 
successful  reliability  based  meiintenance 
programs  are  dynamic,  it  is  expected 
that,  in  the  process  of  defining  and 
documenting  the  reliable  use  of 
equipment  or  specific  components,  over 
time,  continued  assessments  may 
indicate  a  need  to  increase  or  decrease 
inspection  intervals.  FRA  will  only 
permit  lengthened  inspection  intervals 
beyond  the  default  intervals  when  such 
changes  are  justified  by  a  quantitative 
reliability  assessment.  The  previously 
described  inspection  intervals  are  based 
on  sound  but  limited  information 
provided  to  FRA  that  FRA  believes 
represents  a  combination  of  operating 
experience,  analytical  analyses, 
knowledge  and  intuition.  FRA  expects 
that  railroads  will  collect  and  respond 
to  additional  data  throughout  the 
operating  life  of  the  equipment. 

FRA  believes  that  the  approach  taken 
to  identify  the  stated  default  inspection 
intervals  contained  in  this  section 
combined  both  qualitative,  or 
subjective,  judgement  with  available 
quantitative  information.  FRA  believes 
this  approach  is  appropriate  for  the 
conservative  default  strategy  defined. 
However,  FRA  recognizes  that  this 
mixed  approach  does  not  yield  a 
quantified  level  of  equipment  reliability. 
The  reliability  of  a  system  or  component 
is  defined  as  the  probability  that,  when 
operating  under  stated  environmental 
conditions,  the  system  or  component 
will  perform  its  intended  function 
adequately  for  a  specified  interved  of 
time,  number  of  cycles  of  operation,  or 
number  of  miles.  Reliability  is  a 
quantitative  measure.  FRA  believes  that 
quantified,  high  levels  of  reliability  are 
desired  for  the  continued  safe  operation 


of  passenger  equipment.  Therefore,  FRA 
encourages  equipment  owners  to 
perform  additional  sensitivity  analyses 
to  determine  which  components  or 
equipment  has  the  greatest  potential  for 
introducing  risk,  thus  requiring  the  most 
careful  monitoring  to  increase  reliability 
while  reducing  the  consequences  of 
failure.  FRA  believes  that,  in  addition  to 
component  design  reliability,  quahty 
assurance,  as  well  as  maintenance  and 
inspection  proficiency  may  be 
considered  and  evaluated  by  the 
equipment  owners  as  a  part  of  this 
process.  When  considering  the  reliable 
use  of  passenger  equipment,  elements 
such  as  couplers  as  well  as  suspension 
systems;  trucks;  side  bearings;  wheels; 
jumpers;  cable  connections;  buffer 
plates;  diaphragms;  and  secondary  brake 
systems,  and  himian  factors  as  it  relates 
to  inspecting  and  maintaining  these 
elements  may  be  considered. 
Component  level  structural  fatigue, 
corrosion,  and  wear  are  variables  that 
may  be  considered  to  bound  or 
introduce  imcertainty  in  passenger 
equipment  performance,  effectively 
reducing  reliability  as  well. 

Given  the  limited  quantitative 
information  that  is  presently  available 
regarding  factors  that  influence  the 
reliability  of  passenger  equipment,  the 
primary  sources  of  information  available 
for  initial  reliability  assessments 
include:  judgement;  simulations;  field, 
laboratory,  and  office  experiments; 
operating  environment  and  maintenance 
process  reviews;  and  accident  and  near- 
miss  investigations.  FRA  believes  that  in 
the  operation  of  passenger  equipment, 
where  failiu^e  costs  are  high  and 
casualties  infrequent,  accident  data  for 
informed  decision  making  may  be 
scarce  or  not  fully  applicable.  Fmlher, 
legal  and  pimitive  threats  may  provide 
significant  impediments  to  identifying 
the  contributing,  initiating,  and 
compounding  causes  of  failures.  Data 
from  near-miss,  or  near-catastrophic 
incidents  may  be  found  to  be 
instructive,  but  often  not  all  of  the 
parameters  entering  a  quantitative 
analysis  are  recorded  or  communicated 
in  these  cases. 

FRA  believes  that  for  the  initial 
reliability  assessments  of  passenger 
equipment  and  components  qualified 
judgment  will  be  an  important  source  of 
quantitative  information.  Qualified 
judgment  is  based  upon  both  the 
accumulation  of  experience  and  a 
mental  synthesis  of  factors  allowing  the 
evaluator  to  assess  the  situation  and 
produce  results.  Such  judgment  has  a 
rightful  place  in  making  initial 
quantitative  reliability  assessments 
because  current  available  data  is  often 
deficient  for  the  evaluation  of  a 


particular  situation.  However,  as 
adequately  structured  databases  are 
developed  and  implemented  for 
reliability  center  maintenance  programs, 
FRA  believes  more  reliance  can  be 
placed  on  objective  data  and  reliability 
assessments  will  be  based  on  a 
combination  of  data  and  judgment.  FRA 
believes  that,  in  the  very  near  term,  sole 
reliance  cannot  be  placed  on  objective 
data  sources  to  provide  quantitative 
reliability  assessments;  instead, 
adequately  qualified  and  unbiased 
judgment  will  continue  to  be  required  in 
conjunction  with  verifiable  operating 
data  for  analysis  purposes. 

When  planning  the  maintenance  of  a 
component  or  system  to  protect  the 
safety  and  operating  capability  of  the 
equipment,  FRA  expects  that  a  number 
of  items  will  be  considered  in  the 
reliability  assessment  process,  which 
include: 

1 .  The  consequences  of  each  type  of 
functional  failure; 

2.  The  visibility  of  a  functional  failure 
to  the  operating  crew  (evidence  that  a 
failure  has  occurred); 

3.  The  visibility  of  reduced  resistance 
to  fjiilure  (evidence  that  a  failure  is 
imminent); 

4.  The  life  or  age-reliability 
characteristics  of  each  item; 

5.  The  economic  tradeoff  between  the 
cost  of  scheduled  maintenance  and  the 
benefits  to  be  derived  from  it; 

6.  A  multiple  failure,  resulting  from  a 
sequence  of  independent  failures,  may 
have  consequences  that  would  not  be 
caused  by  any  one  of  the  individual 
failures  alone.  These  consequences  are 
taken  into  account  in  the  definition  of 
the  failure  consequences  for  the  first 
failure;  and 

7.  A  default  strategy  will  continue  to 
govern  decision  making  in  the  absence 
of  full  information  or  agreement.  This 
strategy  provides  for  conservative  initial 
decisions,  to  be  revised  on  the  basis  of 
information  derived  from  operating 
experience. 

FRA  believes  that  a  variety  of 
qualitative  approaches,  such  as  a  Failure 
Modes,  Effects,  Criticality  Analysis 
(FMECA)  may  be  useful  in  evaluating 
the  potential  consequences  of  a 
functional  failure.  FTIA  believes  a 
qualitative  approach  may  be  used  in 
complement  and  combined  with  a 
quantitative  approach  such  as 
Probabilistic  Risk  Analyses  (PRA)  or 
Quantified  Risk  Analyses  (QRA)  which 
may  include  structiu-ed  probabilistic 
Event  Tree,  Fault  Tree,  or  Influence 
Diagram  analyses  to  provide  additional 
insight  to  railroads  regarding  the 
reliable  use  of  their  equipment. 
Quantitative  approaches  are  useful  to 
characterize  the  details  of  a  system 
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wherea!  qualitative  approaches  can 
provide  characterization  of  the  general 
perfonnjance  quality  of  the  system 
analyzed.''  Component  level  reliability 
analysis  centered  aroimd  a  quantitative, 
determipistic  design  approach  such  as 
Damagej  Tolerance  Analysis  (DTA)  may 
be  appropriate  when  information  about 
the  ability  of  a  structural  component  to 
sustain  knticipated  loads  in  the 
presence  of  fatigue,  corrosion,  or 
accidental  damage  is  required.^ 

FRA  Expects  that  analyses  of 
individmal  components  investigated  as  a 
part  of  tpe  reliability  assessment  process 
may  req  uire  equipment  owners  to 
collect  <  nd  consider  information 
regardii  g:  a  component's  physical 
featiires  and  conditions:  a  component's 
actual  o  jerating  use;  the  existence  of 
manufa(  turing  defects  and  tolerances; 
the  effe(  ts  of  repairs  or  modifications 
made  to  the  component;  and  capabilities 
of  avail?  ble  nondestructive  evaluation 
methods  used  for  inspection. 
Manage!  nent  of  effective  reliability- 
based  m  aintenance  programs  requires 
an  orgai  ized  information  system  for 
surveilliince  and  analysis  of  the 
perform  mce  of  each  component  luider 
the  knoi  m  operating  conditions.  FRA 
believes  that  the  information  derived 
from  su(  ;h  operating  experience  can 
provide  information  of  failures  that 
could  affect  operating  safety;  failures 
that  have  operational  consequences;  the 
failure  r  lodes  of  units  removed  as  a 
result  ol  failures;  as  well  as  the  general 
conditio  n  of  unfailed  parts  in  units  that 
have  fai  ed  and  serviceable  units 
inspected  as  samples. 

As  stated  above,  at  the  time  of  the 
develop  ment  of  default  maintenance 
intervaJu,  FTtA  used  the  available 
informa  ion  to  determine  the  inspection 
interval];  necessary  to  protect  safety. 
Howeve  r,  FRA  believes  that  the 
optimuii  inspection  tasks,  methods,  and 
interval!  as  well  as  the  applicability  of 
age  or  li  e  limits  will  be  best  obtained 
from  rel  ability  analyses  based  on 
additior  al  service-based  data  collection, 
in  some  cases  coupled  with  appropriate 
determi!  listic  analyses  to  both  ensure 
safety  aj  id  maximize  reliability.  For 
further  i  nformation  regarding  sources  of 
reliabili  y  theory  and  analysis,  FRA 
recomm  ends  that  the  following 
material  s  be  considered: 

•  ANS  [  (American  National  Standards 
Institute]  'ASQC  (American  Society  for 
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Quality)  S2  (1995)  Introduction  to  Attribute 
Sampling: 

•  ANSI/ ASQC  Zl.4  (1993)  Sampling 
Procedures  and  Tables  for  Inspection  by 
Attributes; 

•  ANSI/ASQCZl.9  (1993)  Sampling 
Procedures  and  Tables  for  Inspection  by 
Variables  for  Percent  Nonconforming: 

•  Handbook  of  Reliability  Engineering  and 
Management,  W.  G.  Ireson,  McGraw  Hill, 
1996; 

•  MIL-STD-^14  (1957)  Sampling 
Procedures  and  Tables  for  Inspection  by 
Variables  for  Percent  Nonconforming: 

•  MIL-STD-1234A  (1974)  Single  and 
Multi-Level  Continuous  Sampling 
Procedures  and  Tables  for  Inspection  by 
Attributes: 

•  Reliability-Centered  Maintenance,  F.  S. 
Nowlan  and  H.  F.  Heap,  Final  Report  for 
Contract  MDA  903-75-C-0349,  Office  of 
Assistant  Secretary  of  Defense,  Washington, 
D.C,  1978: 

•  Reliability-Centered  Maintenance,  A.  M. 
Smith,  McGraw  Hill,  1992: 

•  Reliability-Centered  Maintenance,  J. 
Moubray,  McGraw  Hill,  1997;  and 

•  Reliability  in  Engineering  Design,  K.C. 
Kapur  and  L.  R.  Lamberson,  John  Wiley  & 
Sons,  1977. 

Paragraph  (e)  contains  the 
recordkeeping  requirements  related  to 
the  performance  of  periodic  mechanical 
inspections.  FRA  believes  that  proper 
and  accurate  recordkeeping  is  the 
cornerstone  of  any  inspection  process 
and  is  essential  for  ensuring  the 
performance  and  quality  of  the  required 
inspections.  Without  such  records,  the 
inspection  requirements  would  be 
difficult  to  enforce.  Although 
recordkeeping  was  discussed  in  the 
Working  Group  and  FRA  believes  it  to 
be  an  integral  part  of  any  inspection 
requirement,  FRA  inadvertently  omitted 
any  such  requirements  in  the  NPRM 
specifically  related  to  mechanical 
inspections.  This  omission  was  brought 
to  FRA's  attention  through  verbal  and 
written  comments  provided  by  various 
interested  parties  and  has  been 
corrected.  This  paragraph  specifically 
permits  a  railroad  to  maintain  the 
required  records  either  in  writing  or 
electronically.  Whatever  format  the 
railroad  elects  to  use  to  record  the 
information,  it  must  contain  the  specific 
information  listed  in  this  paragraph. 

Section  238.309    Periodic  Brake 
Equipment  Maintenance 

This  section  contains  the 
requirements  related  to  the  performance 
of  periodic  brake  maintenance  for 
various  types  of  passenger  equipment, 
referred  to  in  the  industry  as  clean,  oil, 
test,  and  stencil  (COT&S).  Although 
FRA  has  considered  the  concerns  raised 
by  certain  labor  representatives  during 
this  rulemaking,  FRA  does  not  agree 
with  the  conclusions  drawn  by  these 


conunenters  with  regard  to  the  testing 
and  data  submitted  to  FRA  regarding 
modest  extensions  of  the  COT&S 
intervals  for  equipment  utilizing  certain 
types  of  brake  valves.  All  of  the  COT&S 
intervals  contained  in  this  section  are 
based,  at  least  in  part,  on  current 
operations  under  existing  waivers  and 
on  data  and  information  which  FRA 
believes  provide  substantial  support 
that  the  valves  can  be  safely  operated  for 
the  periods  of  time  provided  in  this 
section.  Furthermore,  FRA  believes  that 
the  stringent  inspection  and  testing 
regiment  and  the  single  car  test 
requirements  contained  in  this  final  rule 
also  provide  sufficient  additional 
safeguards  to  permit  modest  increases  in 
the  COT&S  intervals  for  equipment 
outfitted  with  certain  brake  valves  and 
other  equipment  having  generally 
shown  the  ability  to  operate  for  longer 
periods  without  failure. 

Paragraph  (b)  extends  the  periodic 
maintenance  interval  for  MU  locomotive 
fleets  that  are  100  percent  equipped 
with  air  dryers  and  modem  br^e 
systems  from  736  days  to  1,104  days. 
The  requirement  remains  736  days  for 
fleets  that  are  not  100  percent  equipped 
with  air  dryers  or  that  are  equipped 
with  older  brake  systems.  FRA  bases 
this  extension  on  tests  conducted  by 
Metro-North  and  monitored  by  FRA 
field  inspectors.  These  tests  revealed 
that  after  three  years  brake  Vcdves  on 
MU  locomotives  equipped  with  air 
dryers  were  very  clean  and  showed  little 
or  no  signs  of  deterioration.  Based  on 
the  results  of  these  tests,  FRA  is 
confident  that  these  valves  can  safely 
operate  for  three  years  between  periodic 
maintenance.  FRA  believes  this 
extension  of  the  periodic  maintenance 
interval  will  result  in  a  cost  savings  to 
those  railroads  that  operate  MU 
locomotives  equipped  with  air  dryers. 

Paragraph  (cj  extends  the  periodic 
maintenance  interval  on  conventional 
locomotives  equipped  with  26-L  or 
equivalent  types  of  brakes  from  the 
current  standard  of  736  days  to  1,104 
days.  The  required  periodic 
maintenance  interval  remains  at  736 
days  for  locomotives  equipped  with 
other  types  of  brake  systems.  This 
requirement  merely  makes  universal  a 
practice  that  has  been  approved  by 
waiver  for  several  years.  See  H-80-7. 
FRA  believes  that  locomotives  equipped 
with  26-L  brakes  have  demonstrated  an 
ability  to  operate  safely  for  three  years 
between  periodic  maintenance. 

Paragraph  (d)  extends  the  periodic 
maintenance  interval  on  passenger 
coaches  and  other  luipowered  vehicles 
equipped  with  26-C  or  equivalent  brake 
systems  fi'om  1,104  days  to  1,476  days. 
This  extension  is  based  on  tests 
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performed  by  Amtrak.  Based  on  these 
tests,  FRA  granted  Amtrak  a  waiver  for 
this  extension  on  July  26.  1995.  See  FRA 
Docket  No.  PB  94-3.  Amtrak  has 
operated  under  the  terms  of  this  waiver 
for  several  years  with  no  problems. 
Consequently,  based  on  Amtrak's 
experience,  FRA  believes  all  passenger 
cars  with  26-C  equipment  can  safely  be 
operated  for  four  years  between  periodic 
maintenance. 

Paragraph  (e)  recognizes  that  the  same 
extensions  applicable  to  locomotives 
and  passenger  coaches  should  be 
applied  to  control  cab  cars  that  use 
brake  valves  that  are  identical  to  the  26- 
C  valves  used  in  passenger  cars  or  the 
26-L  valves  used  on  locomotives. 
Consequently,  based  on  the  information 
and  tests  conducted  on  those  valves  as 
well  as  waivers  currently  existing,  FRA 
is  extending  the  periodic  maintenance 
interval  for  cab  cars  to  1,476  days  or 
1,104  days  for  those  cab  cars  that  use 
brake  systems  identical  to  the  26-C  and 
26-L,  respectively.  This  extension  is 
consistent  with  recent  requests  for 
waivers  received  by  FRA. 

In  paragraph  (a)(2)  FRA  provides  that 
a  railroad  may  petition  FRA,  uinder 
§  238.21,  to  approve  alternative 
mainteucmce  procedures  providing 
equivalent  safety.  Under  this  provision, 
raihoads  could  propose  using 
periodically  scheduled  single  car  tests 
to  extend  the  time  between  required 
periodic  maintenance  on  passenger 
coaches.  FR.\  believes  that  the  single  car 
test  provides  a  good  alternative  to  more 
frequent  periodic  maintenance.  In  fact, 
in  the  1994  NPRM  on  power  brakes, 
FRA  proposed  the  elimination  of  time- 
based  COT&S  and  in  its  stead  proposed 
time  intervals  for  conducting  single  car 
tests,  ranging  from  three  to  six  months, 
depending  on  the  utilization  rate  of  the 
passenger  equipment.  See  59  FR  47690- 
91,  47710-11,  and  47740-41.  However, 
comments  received  and  discussions 
with  members  of  the  Working  Group 
revealed  that  many  passenger  railroads 
would  rather  perform  periodic 
maintenance  than  more  frequent  single 
car  tests.  One  reason  for  this  is  that 
some  operators  would  rather  take 
equipment  out  of  service  every  few 
years  and  perform  the  overhaul  of  the 
brake  system  than  have  equipment  out 
of  service  for  shorter  periods  every  few 
months.  Therefore,  FRA  has  retained 
periodic  maintenance  intervals  but 
provided  the  alternative  to  railroads  to 
propose  single  car  testing  intervals  in 
order  to  reduce  the  frequency  with 
which  the  periodic  maintenance  is 
performed.  Consequently,  railroads  are 
afforded  some  flexibility  to  determine 
the  type  of  maintenance  approach  that 
best  suits  their  operations.  However,  in 


response  to  concerns  raised  by  a  labor 
commenter,  it  should  be  noted  that  FRA 
would  likely  not  completely  eliminate 
the  need  to  perform  COT&S  on  a 
periodic  basis  but  might  consider 
extending  the  interval  between  such 
attention  depending  on  the  frequency  of 
the  single  car  test  intervals  proposed  by 
a  railroad. 

Section  238.311     Single  Car  Test 

This  section  contains  the 
requirements  for  performing  single  car 
tests  on  all  nonself-propelled  passenger 
cars  and  all  unpowered  vehicles  used  in 
passenger  trains.  As  previously 
discussed  in  the  general  preamble,  FRA 
is  modifying  the  requirements  related  to 
the  performance  of  single  car  tests  from 
those  that  were  proposed  in  the  1997 
NPRM.  In  paragraph  (a),  based  on  the 
recommendations  of  representatives 
from  both  rail  labor  and  rail 
management,  FRA  is  referencing  the 
single  car  testing  procedures  which 
were  developed  by  APTA  PRESS  rather 
than  the  AAR  single  car  testing 
procedures  referenced  in  the  1997 
NPRM.  The  single  car  test  procedures 
were  issued  by  APTA  on  July  1,  1998, 
and  are  contained  in  APTA  Mechanical 
Safety  Standard  SS-M-005-98.  The 
single  car  test  procedures  issued  by 
APTA  are  more  comprehensive  and 
better  address  passenger  equipment 
than  the  older  AAR  recommended 
practices.  In  paragraph  (a),  FRA  is  also 
slightly  modifying  the  applicability  of 
this  section  for  clarity.  In  the  1997 
NPRM,  FRA  proposed  to  require  the 
performance  of  single  car  tests  on  all 
passenger  cars  and  other  unpowered 
vehicles  used  in  passenger  trains. 
However,  the  deflnition  of  passenger 
cars  includes  self-propelled  vehicles 
such  as  MU  locomotives,  to  which  FRA 
did  not  intend  the  single  car  test 
requirements  to  apply.  Consequently, 
FRA  has  modified  the  language  of 
paragraph  (a)  to  clarify  that  the  testing 
requirements  apply  to  nonself-propelled 
passenger  cars  and  unpowered  vehicles 
used  in  passenger  trains. 

Paragraph  (b)  requires  that  all  single 
car  tests  be  performed  by  a  qualified 
maintenance  person.  A  single  car  test  is 
a  comprehensive  brake  test  that  requires 
the  skills  and  knowledge  of  a  highly 
trained  and  skilled  person  with 
mechanical  expertise.  Railroads 
currently  use  personnel  which  would 
generally  meet  the  definition  of 
"qualified  maintenance  person"  as 
defined  by  this  part  to  perform  single 
car  tests,  and  FRA  believes  that  this 
practice  should  continue. 

FRA  is  also  modifying  some  of  the 
circumstances  under  which  a  single  car 
test  is  required  to  be  performed  in 


paragraphs  (c)  through  (e).  FRA  agrees 
with  several  of  the  commenters  that  the 
1997  NPRM  may  have  been  over- 
inclusive  in  listing  the  components 
whose  repair,  replacement,  or  removal 
would  trigger  the  performance  of  a 
single  car  test.  Paragraph  (c)  lists  the 
wheel  defects  that  would  trigger  the 
requirement  to  perform  a  single  car  test. 
FRA  believes  that  the  wheel  defects 
contained  in  this  paragraph  generally 
tend  to  indicate  some  type  of  braking 
equipment  problem.  FRA  believes  that 
merely  changing  a  wheel  to  correct  a 
wheel  defect  that  is  actually  caused  by 
a  brake  system  problem  will  only  lead 
to  a  continuation  of  the  problem  on  the 
new  wheel  and  will  increase  repair 
costs  to  the  railroad.  A  test  that  checks 
for  the  root  cause  of  the  defect  is  not 
only  a  good  safety  practice,  but  is  a  good 
business  practice  that  will  lead  to 
reduced  operating  costs.  However,  in 
accordance  with  the  discussions 
conducted  with  the  Working  Group  in 
mid-December  of  1997.  paragraph  (d) 
makes  clear  that  FRA  will  not  mandate 
the  performance  of  a  single  car  test  for 
wheel  defects,  other  than  a  built-up 
tread,  if  the  reiilroad  can  establish  that 
the  wheel  defect  is  due  to  a  cause  other 
than  a  defective  brake  system.  Thus,  the 
burden  will  fall  on  the  railroad  to 
establish  and  maintain  sufficient 
documentation  that  a  wheel  defect  is 
due  to  something  other  than  a  brake- 
related  cause.  FRA  makes  clear  that  if 
the  railroad  cannot  establish  the  specific 
non-brake  related  cause  for  a  wheel 
defect,  it  is  required  to  perform  a  single 
car  tesL 

Paragraph  (e)  requires  a  railroad  to 
conduct  a  single  car  test  if  one  or  more 
of  the  identified  brake  system 
components  is  removed,  repaired,  or 
replaced.  This  paragraph  also  requires 
that  a  single  car  test  be  performed  if  a 
passenger  car  or  vehicle  is  placed  in 
service  after  having  been  out  of  service 
for  30  or  more  days.  FRA  believes  that 
these  requirements  will  ensure  that 
brake  system  repairs  have  been 
performed  correctly  and  that  the  car's 
brake  system  will  operate  as  intended 
after  repairs  are  made  or  after  the  car 
has  been  in  storage  for  extended 
periods.  As  noted  above,  FRA  has 
amended  the  list  of  brake  components  to 
include  only  those  circumstances  where 
a  relay  valve,  service  portion, 
emergency  portion,  or  pipe  bracket  is 
removed,  repaired,  or  replaced. 
Whenever  any  other  component 
previously  contained  in  the  1997  NPRM 
is  removed,  repaired,  or  replaced, 
paragraph  (g)  requires  that  only  that 
portion  that  is  renewed  or  replaced  be 
tested.  FRA  believes  that  the  items 
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contain  ;d  in  paragraph  (g)  can  generally 
remqved,  replaced,  or  repaired 

affecting  other  portions  of  the 
;  stem,  thus  reducing  the  need  to 
a  single  car  test.  FRA  believes 
requirements  contained  in 
paragraphs  (e)  and  (g)  are  more 
consistent  with  the  current  practices  of 

nger  railroads  than  the 
requirement  proposed  in  the  1997 
NPRM. 
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s  action  contains  the 
require!  lents  related  to  the  performance 
of  Class  I  brake  tests.  The  requirements 
in  this  s  sction  apply  to  all  passenger 
coaches  control  cab  cars,  MU 
locomotives,  and  all  nonself-propelled 
vehicles  that  are  part  of  a  passenger 
train.  Ai  ter  consideration  of  the 
commer  ts  and  information  submitted, 
FRA  int  mds  to  make  very  minor 
changes  to  the  requirements  regarding 


Class  I  brake  tests  from  those  that  were 
previously  proposed  in  the  1997  NPRM. 

Paragraph  (a)  of  this  section  requires 
that  a  Class  I  brake  test  be  performed  at 
least  once  each  calendar  day  that  a  piece 
of  equipment  is  placed  in  service.  As 
noted  previously  in  the  1997  NfPRM,  the 
Working  Group  discussed  and  debated 
when  and  how  a  Class  I  brake  test 
should  be  performed.  Labor 
representatives  stressed  the  need  for  a 
thorough  brake  test  performed  by 
qualified  mechanical  inspectors  on 
every  passenger  train.  These 
representatives  strongly  contended  that 
this  brake  test  must  be  performed  prior 
to  the  first  daily  departure  of  each 
passenger  train.  On  the  other  hand, 
representatives  of  passenger  railroads 
expressed  the  desire  to  have  flexibility 
in  conducting  a  comprehensive  brake 
inspection,  arguing  that  safety  would  be 
better  served  if  railroads  were  permitted 
to  conduct  these  inspections  on  a  daily 
basis.  Although  FRA  agrees  with  the 
position  advanced  by  many  labor 
representatives  that  some  sort  of  car-to- 
car  inspection  must  be  made  of  the 
brake  equipment  prior  to  the  first  run  of 
the  day  in  most  circumstances,  FRA 
does  not  agree  that  it  is  necessary  to 
perform  a  full  Class  I  brake  test  in  order 
to  ensure  the  proper  functioning  of  the 
brake  equipment.  As  FRA  views  a  Class 
I  brake  test  as  a  comprehensive 
inspection  of  the  breiking  system,  FRA 
believes  that  commuter  and  short- 
distance  intercity  passenger  train 
operations  must  be  permitted  some 
flexibility  in  conducting  these 
inspections.  Consequently,  paragraph 
(a)  requires  that  commuter  and  short- 
distance  intercity  passenger  train 
operations  perform  a  Class  I  brake  test 
sometime  during  the  calendar  day  in 
which  the  equipment  is  used. 

FRA  also  recognizes  the  differences 
between  commuter  or  short-distance 
intercity  operations  and  long-distance 
intercity  passenger  train  operations. 
Long-distance  intercity  passenger  trains 
do  not  operate  in  shorter  turnaround 
service  over  the  same  sections  of  track 
on  a  daily  basis  for  the  purpose  of 
transporting  passengers  from  major 
centers  of  employment.  Instead,  these 
trains  tend  to  operate  for  extended 
periods  of  time,  over  long  distances 
with  greater  distances  between 
passenger  stations  and  terminals. 
Further,  these  trains  may  operate  well 
over  1,000  miles  in  any  24-hour  period, 
somewhat  diminishing  the  opportunity 
for  conducting  inspections  on  these 
trains.  Therefore,  FRA  believes  that  a 
thorough  inspection  of  the  braking 
system  on  these  types  of  operations 
must  be  conducted  prior  to  the  trains' 
departure  from  an  initial  starting 


terminal.  Consequently,  paragraph  (b) 
retains  the  proposed  requirement  that  a 
Class  1  brake  inspection  be  performed 
on  long-distance  intercity  passenger 
trains  prior  to  departure  from  an  initial 
terminal.  FRA  does  not  believe  there 
would  be  any  significant  burden  placed 
on  these  operations  as  the  ciurent 
regulations  require  that  an  initial 
terminal  inspection  be  performed  at 
these  locations.  Furthermore,  virtually 
all  of  the  initial  terminal  inspections 
currently  conducted  on  these  types  of 
trains  are  performed  by  individuals  who 
would  be  considered  qualified 
maintenance  persons  pursuant  to 
§238.5. 

Paragraph  (b)  also  retains  the 
requirements  proposed  in  the  1997 
NPRM  related  to  the  performance  of 
Class  1  brake  tests  on  long-distance 
intercity  passenger  trains  every  1,500 
miles  or  every  calendar  day,  whichever 
comes  first.  After  reviewing  the 
information  and  comments  submitted 
by  labor  representatives,  the  information 
and  comments  provided  by  Amtrak,  and 
based  upon  the  independent 
information  developed  by  FRA,  FRA 
believes  that  the  enhanced  inspection 
scheme  contained  in  this  final  rule  will 
ensure  the  continued  safety  of  long- 
distance intercity  passenger  trains.  (See 
previous  discussion  of  comments  in 
general  preamble  portion  of  this 
document.) 

Contrary  to  the  statements  made  in 
the  comments  submitted  by  some  labor 
representatives,  FRA  is  not  merely 
increasing  the  distance  between  brake 
inspections  for  these  types  of  trains. 
Rather.  FRA  is  increasing  both  the 
quality  and  the  content  of  the 
inspections  that  must  be  performed  on 
long-distance  intercity  passenger  trains 
and,  thus,  increasing  the  safety  of  such 
trains.  Under  the  current  regulations 
these  passenger  trains  are  required  to 
receive  an  initial  terminal  brake 
inspection  at  the  point  where  they  are 
originally  assembled,  and  from  that 
point  the  train  must  receive  an 
intermediate  brake  inspection  every 
1,000  miles.  The  current  1.000-mile 
inspection  merely  requires  the 
performance  of  a  leakage  test,  an 
application  of  the  brakes  and  the 
inspection  of  the  brake  rigging  on  each 
car  to  ensure  it  is  properly  seciu'ed.  See 
49  CFR  232.12(b).  The  current  1,000- 
mile  brake  inspection  does  not  require 
100  percent  operative  brakes  prior  to 
departiu-e  and  does  not  require  piston 
travel  to  be  inspected.  The  ciurent 
regulations  also  do  not  require  the 
performance  of  any  type  of  mechanical 
inspection  on  passenger  equipment  at 
1 ,000-mile  inspection  points  or  at  any 
other  time  in  the  train's  journey.  Thus, 
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under  the  current  regulations  a  long- 
distance intercity  passenger  train  can 
travel  from  New  York  to  Los  Angeles  on 
one  initial  terminal  inspection,  a  series 
of  1,000-mile  inspections,  and  no 
mechanical  inspections. 

Whereas,  this  rule  will  require  the 
performance  of  a  Class  I  breike  test, 
which  is  more  comprehensive  than  the 
current  initial  terminal  inspection,  at 
the  point  where  the  train  is  originally 
assembled  and  will  require  the 
performance  of  another  Class  I  brake  test 
every  1 ,500  miles  or  every  calendar  day 
thereafter,  whichever  comes  first,  by 
highly  qualified  inspectors.  Thus,  at 
least  every  1,500  miles  or  every  calendar 
day  a  long-distance  passenger  train  will 
be  required  to  receive  a  brake  inspection 
which  is  more  comprehensive  than  the 
ciurent  initial  terminal  inspection  and 
which  requires  that  the  train  have  100 
percent  operative  brakes  and  have 
piston  travel  set  within  established 
limits.  Furthermore,  this  rule  will 
require  the  performance  of  an  exterior 
and  interior  mechanical  inspection 
every  calendar  day  that  the  train  is  in 
service.  Consequently,  the  inspection 
scheme  proposed  in  the  1997  NPRM 
and  retained  in  this  final  rule  will,  in 
FRA's  view,  increase  the  safety  and 
better  ensure  the  integrity  of  the  brake 
and  mechanical  components  of  long- 
distance passenger  trains. 

FRA  also  believes  that  some 
recognition  must  be  given  to  the  various 
types  of  advanced  braking  system 
technologies  used  on  many  long- 
distance intercity  passenger  trains. 
Many  of  these  advanced  technologies 
are  not  found  with  any  regularity  in 
freight  operations  and  thus  the 
reliability  and  performance  of  brake 
systems  on  these  passenger  trains 
enhance  the  safety  of  these  trains  and, 
when  combined  with  other  aspects  of 
this  discussion,  support  FRA's  belief 
that  these  brake  systems  can  safely  be 
operated  with  the  inspection  intervals 
that  were  proposed  in  the  1997  NPRM. 
Dynamic  brakes  are  typically  employed 
on  these  tjrpes  of  trains  to  limit  thermal 
stresses  on  friction  surfaces  and  to  limit 
the  wear  and  tear  on  the  brake 
equipment.  Furthermore,  the  brake 
valves  and  brake  components  used  on 
today's  long-distance  passenger  trains 
are  far  more  reliable  than  was  the  case 
several  decades  ago.  Other  technological 
advances  utilized  with  regularity  by 
these  passenger  trains  include: 

•  The  use  of  brake  cylinder  pressure 
indicators  which  provide  a  reliable 
indication  of  the  application  and  release 
of  the  brakes. 

•  The  use  of  disc  brakes  which 
provide  shorter  stopping  distances  and 


decrease  the  risk  of  thermal  damage  to 
wheels. 

•  The  ability  to  effectuate  a  graduated 
release  of  the  brakes  due  to  a  design 
feature  of  the  brake  equipment  which 
permits  more  flexibility  and  more 
forgiving  train  control. 

•  The  ability  to  cut  out  brakes  on  a 
per-axle  or  per-truck  basis  rather  than  a 
per  car  basis,  thus  permitting  greater  use 
of  those  brakes  that  are  operable. 

•  Brake  ratios  that  are  2V2  times 
greater  than  the  brake  ratios  of  loaded 
freight  cars. 

Although  some  of  the  technologies 
noted  above  have  existed  for  several 
decades,  most  of  the  technologies  were 
not  in  wide  spread  use  until  after  1980. 
Furthermore,  most  of  the  noted 
technological  advances  just  started  to  be 
integrated  into  one  efficient  and  reliable 
braking  system  within  the  last  decade. 
Consequently,  the  technology 
incorporated  into  the  brake  equipment 
used  in  today's  long-distance  intercity 
passenger  trains  has  increased  the 
reliability  of  the  braking  system  and 
permits  the  safe  operation  of  the 
equipment  for  extended  distances  even 
though  a  portion  of  the  braking  system 
may  be  inoperative  or  defective. 

FRA  also  disagrees  with  the 
contentions  raised  by  certain  labor 
representatives  that  the  facts  and  data 
do  not  support  the  500  mile  extension 
in  the  brake  inspection  interval  even 
with  the  more  comprehensive 
inspection  scheme.  These  commenters 
recommend  that  the  current  1,000-mile 
brake  inspection  interval  be  retained 
together  with  the  increased  inspection 
regiment.  These  commenters  contend 
that  due  to  the  large  number  of  defects 
being  found  at  1 ,000-mile  inspections 
the  need  to  retain  the  inspection  is 
justified.  As  an  example  and  support  for 
this  position,  the  BRC  submitted 
information  containing  niunerous 
defective  conditions  compiled  by 
carmen  stationed  at  Union  Station  in 
Washington  D.C.  from  January  1996 
through  February  of  1997  that  the 
carmen  allegedly  found  on  trains 
traveling  through  Union  Station.  After 
reviewing  the  documentation  submitted. 
FRA  does  not  believe  the  information 
supports  the  conclusion  that  1,000-mile 
brake  inspections  must  be  maintained 
and  that  it  would  be  unsafe  to  extend 
the  distance  between  brake  inspections 
xuider  the  inspection  scheme  contained 
in  this  final  rule. 

Due  to  the  lack  of  detail  contained  in 
the  information  submitted  by  the  BRC, 
it  is  impossible  to  determine  whether 
the  vast  majority  of  the  alleged  defective 
conditions  were  defective  under  the 
Federal  regulations  or  whether  the 
conditions  were  merely  in  excess  of 


Amtrak's  voluntary  maintenance 
standards  or  operating  practices.  In 
addition,  based  on  the  description  of 
some  of  the  conditions,  they  would  not 
be  considered  defective  conditions 
imder  current  Federal  regulations. 
Furthermore,  the  vast  majority  of  the 
conditions  alleged  in  the  document 
were  not  power  brake  defects,  and  thus, 
under  the  current  regulations,  would 
not  have  been  required  to  have  been 
inspected  at  a  1 ,000-mile  inspection. 
Nor  do  the  current  regulations  mandate 
any  type  of  mechanical  inspection  on 
passenger  equipment  (other  than  on 
locomotives  under  49  CFR  part  229,  of 
course).  Moreover,  as  the  vast  majority 
of  the  alleged  conditions  were 
mechanical  and  wheel  defects,  FRA 
believes  that  these  types  of  defective 
conditions  will  be  addressed  by  the 
exterior  calendar  day  mechanical 
inspection  contained  in  this  final  rule 
which  will  be  required  to  be  performed 
every  calendar  day  that  a  piece  of 
equipment  is  in  service. 

FRA  agrees  with  the  comments 
submitted  by  the  BRC  that  the  data  and 
information  submitted  by  Amtrak 
regarding  the  allegedly  defective 
equipment  foimd  at  Washington,  D.C, 
does  not  fully  address  whether  the  cars 
identified  by  carmen  at  that  location 
were  defective  and  does  indicate  that  at 
least  many  of  the  cars  were  repaired  for 
the  defective  condition  noted  within 
several  days  after  moving  through 
Washington,  D.C.  However,  contrary  to 
the  conclusions  reached  by  labor 
representatives,  the  fact  that  a  car 
remained  in  service  with  an  alleged 
defective  mechanical  or  brake  condition 
does  not  necessarily  mean  the  train 
involved  was  in  an  unsafe  condition  or 
that  the  equipment  was  being  moved 
illegally.  The  current  regulations 
regarding  freight  mechanical  equipment 
and  the  existing  statutory  mandates 
regarding  the  movement  of  equipment 
with  defective  safety  appliances  and 
brakes  permit  the  movement  of  a  certain 
amount  of  defective  equipment  to 
certain  locations  provided  it  is 
determined  by  a  qualified  person  that 
such  a  movement  can  be  made  safely  or 
that  a  sufficient  percentage  of  the  brakes 
remain  operative.  See  49  U.S.C.  20303, 
49  CFR  215.9.  As  this  final  rule  will 
specifically  address  the  inspection  of 
the  mechanical  components  on 
passenger  equipment  and  the  movement 
of  defective  mechanical  components, 
which  is  not  covered  by  existing 
regulations,  FRA  believes  that  the 
amount  of  defective  equipment  being 
operated  will  be  reduced  significantly 
and/or  handled  safely  in  revenue  trains. 
Although  FRA  agrees  that  the 
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so  finds  it  necessary  to  make 
the  number  of  cars  alleged  to 
found  in  defective  condition 
Station  in  Washington,  D.C.  is 
of  a  safety  problem  on 
i^tance  intercity  passenger  trains, 
that  all  of  the  cars  contained 
submission  were  in  fact 
as  alleged,  it  appears  that 
tely  750  cars  were  defective, 
the  information  also  reveals 

tely  1,300  trains  were 
;  thus,  using  a  conservative 
of  10  cars  per  train, 

13,000  cars  were 
As  a  result,  approximately 
j  lercent  of  the  cars  inspected 
to  contain  either  a 
or  brake  defect. 

of  the  approximate  750 
to  have  been  found 
,  only  approximately  20 
of  those  contained  a  power 

defect.  Consequently,  only 
-2  percent  of  the  total  cars 

contained  a  power  brake- 
defect.  Moreover,  fi-om  the 

provided  it  appears  that 
the  trains  contained  in  the  BRC 
ion  were  involved  in  any  type  of 
or  incident  related  to  the 
conditions  alleged, 
lelieves  that  the  key  to  any 
on  scheme  developed  for  long- 
intercity  passenger  trains  is  the 
of  the  inspection  which  is 

at  a  train's  point  of  origin. 
:onvinced  that  if  a  train  is 
inspected  with  highly  qualified 
rs  and  has  100  percent 
e  brakes  at  its  point  of  origin, 
train  can  easily  travel  up  to 

between  brake  inspections 
significant  deterioration  of  the 
system.  FRA  independently 
a  few  long-distance  intercity 
trains  running  from  New  York 
New  York  to  New  Orleans, 
York  to  Chicago  and  found 
the  trains  departed  from  their 
I  )f  origin  with  a  brake  system  that 
ect  ft'ee  they  arrived  at 
without  any  defective 
existing  in  their  brake 
These  findings  are  consistent 
s  experience  in  inspecting 
intercity  passenger  trains 
last  several  years.  It  should  be 
during  this  independent 
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monitoring,  FRA  did  find  some  trains 
that  after  receiving  initial  terminal 
inspections  still  contained  some 
defective  conditions  in  the  brake 
system.  Although  FRA  believes  that 
none  of  the  defective  conditions  found 
would  have  prevented  the  safe 
operation  of  the  trains,  FRA  recognizes 
that  FRA  as  well  as  the  railroads  must 
be  vigilant  in  ensuring  that  quality  brake 
system  inspections  are  performed  on  a 
train  at  its  point  of  origin  and  at  each 
location  where  a  Class  I  brake  test  is 
required  to  be  performed.  Consequently, 
due  to  the  comprehensive  nature  of 
Class  I  brake  tests  and  the  exterior 
calendar  day  mechanical  inspection 
combined  with  the  technological 
advances  incorporated  into  the  braking 
systems  utilized  in  these  types  of  trains 
and  after  a  review  of  the  data  and 
information  provided  and  based  on 
FRA's  experience  with  these  types  of 
operations,  FRA  is  retaining  the 
proposed  1,500  mile  interval  for  the 
performance  of  Class  I  brake  tests  in  this 
final  rule. 

Paragraph  (c)  contains  a  provision 
that  was  not  proposed  in  the  1997 
NPRM  to  address  the  inspection  of  cars 
added  to  an  en  route  train.  FRA  has 
modified  the  Class  I  brake  test 
requirements  to  ensure  the  proper 
operation  of  all  cars  added  to  a  train 
while  en  route.  This  paragraph  requires 
the  performance  of  a  Class  I  brake  test 
on  each  car  added  to  a  passenger  train 
at  the  time  it  is  added  to  the  train  unless 
documentation  is  provided  to  the  train 
crew  that  a  Class  I  brake  test  was 
performed  on  the  car  within  the 
previous  calendar  day  and  the  car  has 
not  been  discormected  ft'om  a  source  of 
compressed  air  for  more  than  four  hours 
prior  to  being  added  to  the  train.  This 
requirement  has  been  included  in  order 
to  address  the  concerns  raised  by 
various  labor  representatives  that  no 
provisions  were  provided  in  the  1997 
NPRM  to  address  circumstances  when 
cars  are  added  to  an  en  route  train. 
Section  238.317  makes  clear  that  if  a  car 
has  received  such  inspection,  the 
railroad  will  be  required  to  perform  a 
Class  II  brake  test  at  the  time  the  car  is 
added  to  the  train.  FRA  believes  that 
these  provisions  are  necessary  to  ensure 
the  integrity  of  the  brake  system  on 
every  car  added  to  an  existing  train  and 
should  not  be  a  burden  for  railroads 
since  cars  are  generally  added  to 
passenger  trains  at  major  terminals  with 
the  facilities  and  persoimel  available  for 
conducting  such  inspections. 
Furthermore,  these  inspection 
requirements  are  very  similar  to  what  is 
currently  required  when  a  freight  car  is 


added  to  a  train  while  en  route.  See  49 
CFR§  232.13. 

Paragraph  (d)  requires  that  the  Class 
I  brake  tests  be  performed  by  qualified 
maintenance  persons.  As  FRA  intends 
for  Class  I  brake  tests  to  be  in-depth 
inspections  of  the  entire  braking  system, 
which  most  likely  will  be  performed 
only  one  time  in  any  given  day  in  which 
the  equipment  is  used,  FRA  believes 
that  these  inspections  must  be 
performed  by  individuals  possessing  the 
knowledge  to  not  only  identify  and 
detect  a  defective  condition  in  all  of  the 
brake  equipment  required  to  be 
inspected  but  also  the  knowledge  to 
recognize  the  interrelational  workings  of 
the  equipment  and  have  a  general 
understanding  of  what  is  necessary  to 
repair  the  equipment.  Furthermore, 
most  passenger  railroads  currently  have 
a  daily  brake  test  performed  by  highly 
qualified  mechanically  trained 
employees  so  this  requirement  is  not 
really  a  departure  from  current  industry 
practice.  (For  a  detailed  discussion  of 
"qualified  maintenance  person"  see  the 
section-by-section  analysis  for  §  238.5 
and  the  general  preamble  discussion 
related  to  qualified  maintenance 
persons.) 

Paragraph  (e)  provides  railroads  with 
the  option  to  perform  the  Class  I  brake 
test  either  separately  or  in  conjunction 
with  the  calendar  day  mechanical 
inspections.  FRA  has  retained  this 
provision  simply  to  clarify  that  the  two 
inspections  need  not  be  done  at  the 
same  time  or  location  as  long  as  they  are 
both  performed  sometime  during  the 
calendar  day  that  a  piece  of  equipment 
is  in  use. 

Paragraph  (f)  prohibits  a  railroad  from 
using  or  hauling  a  passenger  train  in 
passenger  service  from  a  location  where 
a  Class  I  brake  test  has  been  performed, 
or  was  required  to  have  been  performed, 
with  less  than  100  percent  operating 
brakes.  [See  section-by-section  analysis 
of  §  238.15  for  a  detailed  discussion  of 
movement  of  defective  equipment  for 
purposes  of  repair  or  sale.) 

Paragraph  (g)  contains  a  list  of  the 
safety-related  items  that  must  be 
inspected,  tested,  or  demonstrated  as 
part  of  a  Class  I  brake  test.  This  list  was 
developed  based  on  the  experience  and 
knowledge  of  FRA's  motive  power  and 
equipment  field  inspectors  familiar  with 
the  operations  and  inspection  practices 
of  passenger  operations.  The  Working 
Group  extensively  discussed  the  items 
contained  in  this  paragraph.  Very  few 
conunents  were  submitted  which 
addressed  the  specific  items  contained 
in  this  paragraph.  One  commenter  did 
recommend  that  a  few  of  the  provisions 
be  clarified  to  specifically  address  tread 
brakes.  Therefore,  paragraph  (g) 
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generally  retains  all  of  the  requirements 
proposed  in  the  1997  NPRM  except  to 
the  extent  that  a  few  requirements  have 
been  slightly  modified  for  clarity. 
Paragraph  (g)(1)  requires  that  an 
inspection  be  conducted  on  each  side  of 
each  car  to  veriiy  the  application  and 
release  of  each  brake.  This  requirement 
is  consistent  with  FRA's  longstanding 
interpretation  of  what  the  current 
regulations  require  when  conducting 
initial  terminal  and  1,000  mile  brake 
inspections  piusuant  to  §  232.12.  For 
clarity  and  consistency,  FRA  has 
explicitly  incorporated  the  requirement 
into  this  final  rule.  Minor  modifications 
have  been  made  to  paragraphs  (g)(3), 
(g)(5),  and  (g){ll)  in  order  to  clarify  the 
intent  of  the  requirements  to  brake 
systems  utilizing  tread  brakes.  It  should 
be  noted  that  the  requirement  contained 
in  paragraph  (g)(14)  would  bar  the  use 
of  a  train  that  ciurent  regulations  allow 
to  be  placed  in  service.  This  paragraph 
requires  that  brake  indicators  must 
function  as  intended.  Although  this 
provision  may  require  railroads  to  make 
more  frequent  repairs  than  are  currently 
required,  FRA  believes  these  added 
costs  are  necessitated  by — and  offset 
by — the  ability  to  use  brake  indicators 
during  the  performance  of  certain  brake 
tests  in  lieu  of  direct  observation  of  the 
brakes. 

Paragraph  (h)  requires  the  qualified 
maintenance  person  that  performs  a 
Class  I  brake  test  to  record  the  date,  time 
and  location  of  the  test  as  well  as  the 
number  of  the  controlling  locomotive  of 
the  train.  It  should  be  noted  that  a 
requirement  to  record  the  total  niunber 
of  cars  inspected  during  the  Class  I 
brake  test  has  been  added  at  paragraph 
(h)(4).  FRA  believes  this  information  is 
necessary  to  ensure  that  the  required 
inspection  has  been  performed  on  all 
the  cars  in  a  train  and  provides  a 
method  for  the  tracking  of  cars  added  to 
en  route  trains.  This  minimal 
information  is  required  to  be  available 
in  the  cab  of  the  controlling  locomotive 
to  demonstrate  to  the  train  crew  and 
future  inspectors  that  the  train  is 
operating  under  a  current  Class  I  brake 
test.  Furthermore,  the  use  of  such 
records  or  "brake  slips"  as  they  are 
known  in  the  industry  is  the  current 
practice  of  virtually  all  passenger 
railroads.  FRA  believes  that  this 
recordkeeping  requirement  adds 
necessary  reliability,  accountability,  and 
enforceability  to  the  inspection 
requirements  contained  in  this  section. 

Paragraph  (i)  allows  long  distance, 
intercity  passenger  trains  that  miss  a 
scheduled  Class  I  brake  test  due  to  a 
delay  en  route  to  proceed  to  the  point 
where  the  scheduled  brake  test  was  to 
be  performed.  This  flexibility  prevents 


Amtrak  or  other  operators  of  long 
distance  trains  from  having  to  dispatch 
qualified  maintenance  persons  to  the 
location  of  a  delayed  train  merely  to 
meet  the  calendar  day  Class  I  brake  test 
requirement.  This  is  a  common  sense 
exception  that  will  not  compromise 
safety. 

Section  28.315    Class  lA  Brake  Test 

This  section  contains  the 
requirements  regarding  the  performance 
of  Class  LA  brake  tests.  As  mentioned 
previously,  although  FRA  agrees  with 
the  position  advanced  by  many  labor 
representatives  that  some  sort  of  car-to- 
car  inspection  must  be  made  of  the 
brake  equipment  prior  to  the  first  run  of 
the  day,  FRA  does  not  agree  that  it  is 
necessary  to  perform  a  full  Class  I  brake 
test  in  order  to  ensure  the  proper 
functioning  of  the  brake  equipment  in 
all  situations.  However,  contrary  to  the 
position  espoused  by  several  railroad 
representatives,  FRA  believes  that 
something  more  than  just  a 
determination  that  the  brakes  on  the 
rear  car  set  and  release  is  necessary  in 
many  situations. 

Currently,  the  quality  of  initial 
terminal  tests  performed  by  train  crews 
is  likely  adequate  to  determine  that 
brakes  apply  on  each  car.  However, 
most  commuter  equipment  utilizes 
"tread  brake  luiits"  in  lieu  of  cylinders 
and  brake  rigging  of  the  kind  prevalent 
on  freight  and  some  intercity  passenger 
cars.  It  is  undoubtedly  the  case  that 
train  crewmembers  do  not  verify 
application  of  the  brakes  by  tapping 
brake  shoes  while  the  brakes  are 
applied — the  only  effective  means  of 
determining  that  adequate  force  is  being 
applied.  This  is  one  reason  why  the 
subject  railroads  typically  conduct 
redundant  initial  terminal  tests  at  other 
times  during  the  day.  Further,  train 
crews  are  not  asked  to  inspect  for  wheel 
defects  and  other  luisafe  conditions,  nor 
should  they  be  asked  to  do  so,  given  the 
conditions  under  which  they  are  asked 
to  inspect  and  the  training  they  receive. 

As  noted  previously,  FRA  is 
modifying  the  requirements  for  when  a 
Class  lA  brake  test  must  be  performed 
from  that  which  was  proposed  in  the 
1997  NPRM.  FRA  continues  to  believe 
that  some  type  of  car-by-car  inspection 
must  be  performed  prior  to  a  passenger 
train's  first  run  of  the  day  if  the  train 
was  used  in  passenger  service  the 
previous  day  without  any  brake 
inspection  being  performed  after  it  has 
completed  service  and  before  it  lays-up 
for  the  evening.  However,  FRA  tends  to 
agree  with  the  conmients  submitted  by 
APTA  representatives  that  the  need  for 
such  an  inspection  is  minimized  if  a 
Class  I  brake  test  is  performed  within  a 


relatively  short  period  of  time  prior  to 
the  first  run  of  the  day  and  the  train  has 
not  been  used  in  passenger  service  since 
the  performance  of  that  inspection. 
From  a  safety  standpoint,  it  appears  to 
be  overkill  to  require  the  performance  of 
a  second  comprehensive  brake  test 
when  the  equipment  has  not  been  used 
in  passenger  service  and  has  remained 
on  a  source  of  compressed  air  since  the 
last  comprehensive  brake  test  was 
performed.  In  such  circiunstances,  FRA 
believes  that  the  performance  of  a  Class 
n  brake  test  would  be  sufficient  to 
determine  if  there  are  any  problems 
with  the  braking  system  due  to 
vandalism  or  other  causes  since  the  last 
comprehensive  Class  I  brake  test. 
Furthermore,  as  APTA's  comments 
point  out,  commuter  railroads  have  been 
safely  operated  in  a  fashion  similar  to 
this  for  a  nmnber  of  years. 
Consequently,  paragraph  (a)(1)  of  this 
section  makes  clear  that  a  Class  LA  brake 
test  is  to  be  performed  prior  to  the  first 
morning  departiue  of  each  commuter  or 
short-distance  intercify  passenger  train 
unless  a  Class  I  brake  test  was 
performed  within  the  previous  twelve 
hours  and  the  train  has  not  been  used 
in  passenger  service  and  has  not  been 
disconnected  from  a  source  of 
compressed  air  for  more  than  four  hours 
since  the  performance  of  the  Class  I 
brake  test.  FRA  believes  that  this 
exception  is  consistent  with  the  concept 
of  performing  comprehensive  brake  and 
mechanical  inspections  at  centralized 
locations  as  this  provision  affords 
railroads  the  abilify  to  conduct  a  Class 
I  brake  test  at  the  end  of  a  train's  daily 
operating  cycle  at  a  central  location  and 
then  have  the  ability  to  move  the  train 
in  non-passenger  service  to  an  outlying 
location  without  being  required  to 
perform  a  Class  lA  brake  test  prior  to 
departing  from  the  outlying  terminal. 

Paragraph  (a)(2)  requires  that  a  Class 
lA  brake  test  be  performed  prior  to 
placing  a  train  in  service  if  that  train  has 
been  off  a  source  of  compressed  air  for 
more  than  four  hours.  This  requirement 
formalizes  a  long-standing  agency 
interpretation  of  the  existing  power 
brake  regulations  but  increases  the  time 
limit  from  two  to  foiu-  hours.  Labor 
representatives  maintain  that  any 
number  of  brake  system  problems  can 
develop  with  equipment  off  air  for  otdy 
a  short  time,  while  management 
representatives  contend  that  equipment 
can  be  left  off  air  for  extended  periods 
of  time  with  no  problems.  FRA  believes 
the  requirement  contained  in  this 
paragraph  is  a  fair  compromise  that 
allows  railroads  some  operating 
flexibilify,  but  does  not  allow 
equipment  to  be  off  air  without  a  new 
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brake  let  t  for  extended  p)eriods  of  time. 
FRA  agri  (es  that  its  longstanding 
adminisi  rative  interpretation  of 
allowing  cars  to  be  "off  air"  for  only  two 
hours  wi  IS  established  prior  to  the 
develop]  nent  of  new  equipment  that  has 
greatly  nduced  leakage  problems. 
Howevei .  contrary  to  the  contentions  of 
some  coi  timenters,  FRA  does  not  believe 


that  cars 


should  be  allowed  to  be  "off 


air"  for  extended  periods  without  being 
retested.  The  longer  cars  sit  without  a 
supply  df  compressed  air  attached,  the 
greater  tl  le  chances  are  that  the  integrity 
of  the  sy  item  will  be  compromised, 
either  by  weather  conditions  or 
vandalisn. 

Paragniph  (b)  allows  a  commuter  or 
short-dis  tance  intercity  passenger  train 
that  pro\  ides  continuing  late  night 
service  tl  lat  began  prior  to  midnight  to 
complete  its  daily  operating  cycle  after 
midnigh  without  performing  another 
Class  I  oi  Class  lA  brake  test  on  the  train 
prior  to  i  ts  first  departvire  after 
midnigh  .  This  provision  is  included  to 
make  cle  ar  that  a  train  is  not  required 
to  be  st0|  )ped  during  its  operating  cycle 
in  order  o  receive  a  Class  I  or  Class  LA 
brake  test  prior  to  it  first  departure  of  a 
calendar  day.  FRA  also  makes  clear  that 
this  provision  does  not  relieve  a  railroad 
from  its  lesponsibility  under  §  238.313 
to  perfor  n  a  Class  I  brake  test  on  each 
calendar  day  that  the  train  is  in  use. 
Thus,  a  t  -ain  operating  past  midnight 
must  reo  sive  a  Class  I  brake  test 
sometime ;  on  each  of  the  two  days  it  is 
in  use. 

Paragri  iph  (c)  allows  a  Class  lA  brake 
test  to  be  performed  at  a  shop  or  yard 
site  with  Jut  needing  the  test  repeated  at 
the  first  I  )assenger  terminal  if  the  train 
remains  >n  air  and  in  the  custody  of  the 
crew.  Th  ,s  provision  is  an  incentive  for 
railroads  to  conduct  the  tests  at 
locations  where  they  can  be  performed 
more  saf(  sly  and  easily.  FRA  believes 
that  a  sh(  >p  or  yard  location  is  more 
conduci\  e  for  conducting  a  proper  brake 
test.  Raised  platforms  and  other 
conditio!  is  frequently  found  at  terminals 
can  mak(  t  the  performance  of  a  brake 
test  difficult,  if  not  hazardous. 

Paragri  ph  (d)  permits  the  Class  LA  test 
to  be  per  brmed  by  either  a  qualified 
person  oi  ■  a  qualified  maintenance 
person.  I  aragraph  (e)  prohibits  a 
railroad  :  rom  using  or  hauling  a 
passenge  r  train  from  a  location  where  a 
Class  LA  }rake  test  has  been  performed, 
or  was  re  quired  to  have  been  performed, 
with  less  than  100  percent  operative 
brakes.  (See  section-by-section  analysis 
of  §§  23ai5-238.17  for  a  discussion  of 
movement  of  defective  equipment  for 
piuposea  of  repair  or  sale.)  Paragraph  (f) 
contains  the  specific  tasks  that  must  be 
performed  when  conducting  a  proper 


Class  LA  brake  test.  This  paragraph 
makes  clear  that  a  Class  LA  brake  test 
include:  a  check  that  each  brake  sets 
and  releases;  a  test  of  the  emergency 
brake  application  feature;  a  check  of  the 
deadman  or  other  emergency  control 
device;  an  observation  that  angle  cocks 
and  cutout  cocks  are  properly  set;  an 
observation  that  brake  pipe  pressure 
changes  are  communicated  to  the  rear  of 
the  train;  and  a  test  that  the 
communicating  signal  system  is  known 
to  be  operative. 

Paragraph  (g)  requires  that  the 
inspection  of  the  set  and  release  of  the 
brakes  be  performed  by  walking  the 
train  so  the  inspector  actually  observes 
the  set  and  release  of  each  brake.  Labor 
representatives  strongly  contended  that 
this  is  the  only  way  to  do  a  proper  brake 
test.  They  believe  that  observation  of 
brake  indicators  does  not  give  a  reliable 
indication  of  effective  brakes  because 
the  indicators  sense  brake  cylinder 
pressiu-e  rather  than  the  force  of  the 
brake  shoe  against  the  wheel  or  the  pad 
against  the  disc.  However,  this 
paragraph  allows  an  exception  when 
railroads  determine  that  direct 
observation  of  the  set  and  release  can 
place  the  inspector  in  danger.  FRA 
acknowledges  the  contention  of  rail 
management  representatives  that 
conditions  at  certain  locations  where 
Class  LA  tests  may  be  performed  could 
place  the  inspector  in  danger  if  he  or 
she  is  required  to  place  himself  or 
herself  in  a  position  to  actually  observe 
the  set  and  release  of  each  brake.  Where 
railroads  determine  this  to  be  the  case, 
FRA  will  permit  the  use  of  brake 
indicators  for  the  set  and  release  step  of 
the  Class  LA  brake  test  as  long  as  the 
inspector  takes  a  position  where  an 
accurate  observation  of  the  indicators 
can  be  made. 

Section  238.317    Class  II  Brake  Test 

This  section  contains  the 
requirements  regarding  how  a  Class  II 
brake  test  is  to  be  performed  and 
contains  the  conditions  for  when  a 
railroad  is  required  to  perform  the  brake 
test.  The  Class  11  brake  test  provides 
passenger  railroads  the  flexibility  to 
continue  to  use  train  crew  personnel  to 
perform  the  limited  brake  tests  required 
when  minor  changes  to  the  train  occur. 
Both  labor  and  management 
representatives  to  the  Working  Group 
recognized  that  train  crews  are  capable 
of  performing  the  relatively  simple 
checks  required  by  a  Class  II  brake  test 
and  that  the  operations  of  most 
commuter  and  passenger  railroads 
require  the  flexibility  of  having 
operating  pjersonnel  perform  these  tests. 

Paragraph  (a)  contains  the 
circvunstances  which  require  the 


performance  of  a  Class  11  brake  test.  This 
paragraph  has  been  modified  from  that 
which  was  proposed  in  the  1997  NPRM 
in  order  to  clarify  the  requirements,  to 
remain  consistent  with  other  provisions 
of  this  rule,  and  to  address  recent  issues 
that  have  been  raised  with  FRA 
regarding  certain  passenger  train 
operations.  Although  paragraph  (a)(1) 
retains  the  proposed  requirement  that  a 
Class  II  brake  test  be  performed 
whenever  the  control  stand  is  changed, 
this  paragraph  has  been  modified  in 
order  to  clarify  that  a  Class  II  brake  test 
need  not  be  performed  in  circumstances 
where  a  train  is  being  moved  in  non- 
passenger  service  from  one  track  to 
another  inside  a  terminal  complex  even 
though  the  changing  of  the  control  stand 
occius  during  such  movements.  In  order 
to  effectuate  such  movements  the 
control  stand  may  be  required  to  be 
changed  several  times.  AS  these  train 
movements  are  akin  to  switching 
movements  in  that  they  are  performed 
over  relatively  short  distances  at  very 
low  speeds  and  pose  minor  safety 
hazards,  FRA  will  not  require  the 
performance  of  multiple  Class  II  brake 
tests  in  order  to  conduct  such 
movements.  It  should  be  noted  that 
§  238.319  requires  the  performance  of  a 
running  brake  test  whenever  the  control 
stand  is  changed  during  these  types  of 
movements  in  order  to  ensiu-e  the 
operation  of  the  brake  system  during 
these  movements.  This  paragraph  also 
requires  the  performance  of  a  Class  II 
brake  test  prior  to  the  train's  departiire 
from  the  terminal  complex  with 
passengers. 

Paragraph  (a)(2)  requires  the 
performance  of  a  Class  11  brake  test  prior 
to  the  first  morning  departure  of  a 
conunuter  or  short-distance  intercity 
passenger  train  where  a  Class  I  brake 
test  remains  valid  as  provided  in 
§  238.315(a)(1).  As  discussed  in  the 
preceding  section,  FRA  believes  that  in 
these  limited  circumstances  the 
performance  of  a  Class  11  brake  test  will 
adequately  ensiu-e  the  integrity  of  the 
brake  system  on  the  train  since  the 
performance  of  the  last  Class  I  brake 
test.  Paragraph  (a)(4)  has  been  added  in 
order  to  clarify  that  a  Class  11  brake  test 
is  to  be  performed  whenever  cars  or 
equipment  are  removed  from  a  train. 
This  provision  is  consistent  with  the 
concept  that  the  proper  operation  of  the 
brake  system  must  be  verified  whenever 
an  event  occurs  which  may  impact  the 
integrity  of  the  brake  system  and  is 
consistent  with  current  practice  on 
virtually  every  railroad. 

Paragraph  (c)  requires  that  passenger 
trains  not  depart  from  Class  II  brake 
tests  which  are  performed  at  a  terminal 
or  a  yard  with  any  brakes  cut-out. 
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inoperative,  or  defective  unless  the 
equipment  is  moved  in  accordance  with 
§  238.15.  The  language  of  this 
requirement  has  been  slightly  modified 
from  the  language  proposed  in  the  1997 
NPRM,  in  order  to  make  the  provision 
consistent  with  the  movement  for  repair 
provisions  contained  in  this  final  rule. 
See  §  238.15.  Many  terminals  and  most 
yeirds  are  locations  where  brake  repairs 
can  be  effectuated.  Thus,  passenger 
equipment  containing  defective  brake 
equipment  would  not  be  permitted  to 
depart  those  locations  capable  of 
making  the  necessary  repairs  until 
repaired.  If  the  necessary  repairs  caimot 
be  effectuated  at  such  locations  the 
equipment  must  be  properly  tagged  and 
moved  pursuant  to  the  requirements 
contained  in  §  238.15. 

Paragraph  (d)  requires  that  a  Class  II 
brake  test  consist  of:  a  check  that  the 
brakes  on  the  rear  unit  of  the  treun  apply 
and  release  in  response  to  brake  control 
signals  or  a  check  that  brake  pipe 
pressure  changes  are  properly 
communicated  at  the  rear  of  the  train  by 
observation  of  a  gauge  at  the  end  of  the 
train  or  in  the  cab  of  the  rear  imit;  a  test 
of  the  emergency  brake  application  and 
a  test  of  the  deadman  pedal  or  other 
emergency  control  device  on  MU 
equipment;  and  a  test  of  the 
commimicating  signal  system  to  ensure 
it  is  operating  as  intended.  The 
proposed  requirements  for  observing  a 
set  and  release  of  the  brakes  on  the  rear 
car  and  for  ensuring  that  brake  pipe 
pressure  changes  are  properly 
communicated  at  the  rear  of  the  train 
have  been  combined  and  stated  in  the 
alternative  in  this  final  rule,  as  FRA 
believes  that  the  performance  of  either 
task  indicates  proper  trainline 
continuity  and  to  perform  both  would 
be  redundant  and  unnecessary.  It 
should  also  be  noted  that  the 
requirement  regarding  the  testing  of  the 
emergency  application  and  deadman 
pedal  or  other  emergency  control 
devices  is  only  applicable  to  MU 
equipment  due  to  the  ease  of  performing 
such  an  inspection  on  that  equipment. 
The  requirement  that  the 
communicating  signal  system  be  tested 
is  part  of  both  a  Class  I  and  a  Class  lA 
brake  test  and  has  been  added  to  this 
brake  inspection  as  FRA  believes  the 
proper  operation  of  the  communicating 
signal  system  is  necessary  for  the  safe 
operation  of  a  train  and  can  be  easily 
tested  in  a  very  short  amount  of  time. 
FRA  believes  that  if  the  equipment 
receives  a  full  Class  I  brake  test  and  a 
calendar  day  mechanical  inspection  at 
some  time  during  each  operating  day, 
then  these  simple  checks  are  adequate 
to  confirm  brake  system  performance  at 


intermediate  terminals  or  turning 
points.  This  requirement  basically 
codifies  current  industry  practice. 

Section  238.319    Rimning  Brake  Tests 

This  section  contains  the 
requirements  for  conducting  running 
brake  tests  on  the  brakes  of  passenger 
trains.  A  running  brake  test  is  merely  a 
brake  application  at  the  first  safe 
opportunity  to  confirm  that  the  brake 
system  works  as  expected  by  the 
engineer.  Paragraphs  (a)  and  (c)  require 
that  a  running  brake  test  be  performed 
in  accordance  with  the  railroad's 
established  operating  rules  after  the 
train  has  received  a  Class  I,  Class  LA,  or 
Class  II  brake  test  as  safety  permits.  FRA 
believes  that  railroads  are  in  the  best 
position  to  determine  when  and  where 
running  tests  can  be  safely  performed. 
As  most  passenger  railroads  routinely 
conduct  rurming  brake  tests,  FRA 
believes  that  the  requirements  contained 
in  this  section  capture  an  important 
safety  check  without  changing  current 
operating  practice  to  any  great  extent.  It 
should  be  noted  that  paragraph  (b)  has 
been  added  to  this  section  to  require  the 
performance  of  a  miming  brake  test 
whenever  the  control  stand  used  to 
control  the  train  is  changed  to  facilitate 
the  movement  of  a  passenger  train  from 
one  track  to  another  within  a  terminal 
complex  while  not  in  passenger  service. 
As  previously  discussed,  due  to  the 
special  nature  of  these  moves  FRA 
believes  that  a  nmning  brake  test 
adequately  ensures  the  proper  operation 
of  the  braking  system  during  these 
movements  and  obviates  the  need  to 
perform  a  Class  II  inspection  each  time 
the  control  stand  is  changed  in  these 
circiunstances. 

Subpart  E — Specific  Requirements  for 
Tier  II  Passenger  Equipment 

Section  238.401     Scope 

This  subpart  contains  the  design  and 
performance  requirements  for  Tier  11 
passenger  equipment — that  is,  passenger 
equipment  operating  at  speeds 
exceeding  125  mph  but  not  exceeding 
150  mph.  For  the  most  part,  compliance 
with  the  requirements  of  this  section 
will  be  demonstrated  by  one-time 
analysis  or  initial  acceptance  tests. 

The  requirements  contained  in  this 
subpart  have  their  basis  in  discussions 
between  Amtrak  and  FRA  involving 
safety  requirements  for  the  operation  of 
passenger  trainsets  at  speeds  up  to  150 
mph  on  the  Northeast  Corridor  (NEC). 
Aware  that  FRA  was  considering  the 
development  of  safety  standards  for 
high-speed  passenger  rail  equipment, 
Amtrak  asked  FRA  for  assistance  in 
developing  a  set  of  safety  specifications 


for  the  procurement  of  high-speed 
trainsets  which  would  address  FRA's 
safety  concerns.  As  a  result,  Amtrak's 
high-speed  trainsets,  scheduled  to  begin 
regular  passenger  service  in  1999,  will 
very  likely  comply  with  all  of  the  safety 
standards  in  this  subpart. 

Amtrak's  discussions  with  FRA  led  it 
to  sponsor  a  risk  assessment  of  high 
speed  rail  passenger  systems  on  the 
north  end  of  the  NEC— from  New  York 
to  Boston.  The  discussions  also 
prompted  FRA  to  sponsor  computer 
modeling  to  predict  the  performance  of 
various  equipment  structural  designs 
and  configiirations  in  collisions.  A  copy 
of  the  risk  assessment  performed  by 
Arthur  D.  Little,  Inc.,  for  Amtrak  is 
included  in  the  docket  of  this 
rulemaking.  The  risk  assessment  was 
based  on  existing  and  predicted  future 
right-of-way  configurations  and  traffic 
density  patterns.  The  risk  assessment 
concluded  that  a  significant  risk  of 
collisions  at  speeds  below  20  mph  and 
a  risk  of  collisions  at  speeds  exceeding 
100  mph  exist  over  the  20-year 
projected  operational  life  of  the  HSTs— 
due  to  heavy  and  increasing 
conventional  commuter  rail  traffic, 
freight  rail  traffic  on  the  NEC,  highway- 
rail  grade  crossings,  moveable  bridges, 
and  a  history  of  low  speed  collisions  in 
or  near  stations  and  rail  yards. 

Based  on  the  risk  assessment  and  the 
results  of  the  computer  modeling, 
Amtrak  and  FRA  determined  that  full 
reliance  on  collision  avoidance 
measures  rather  than  crash  worthiness, 
though  the  hallmark  of  safe  high-speed 
rail  operations  in  several  parts  of  the 
world,  could  not  be  implemented  in 
corridors  like  the  north  end  of  the  NEC. 
Existing  traffic  and  right-of-way 
configm-ations  do  not  permit 
implementation  of  the  same  collision 
avoidance  measures  that  have  proven 
successful  in  Europe  and  Japan.  To 
compensate  for  the  increased  risk  of  a 
collision  in  the  North  American  rail 
operating  environment,  a  more 
crashworthy  trainset  design  is  needed. 
(FRA  does  note  that  on  June  3,  1998, 
near  Eschede  in  northern  Germany,  an 
ICE  (Inter  City  Express)  passenger  train 
derailed  at  a  speed  of  approximately  125 
mph  into  the  support  structure  of  a 
highway  bridge  carrying  traffic  over  the 
railroad  right-of-way,  collapsing  the 
bridge.  A  number  of  the  cars  in  the  train 
were  crushed,  and  101  fatalities  resulted 
from  the  derailment.)  Accordingly,  the 
set  of  structural  requirements  for  Tier  II 
passenger  equipment  in  this  final  rule  is 
more  stringent  than  the  current  design 
practice  for  North  American  passenger 
equipment  or  for  high-speed  rail 
equipment  in  other  parts  of  the  world. 
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Section  238.403    Crash  Energy 
Manage]  nent  Requirements 

This  s  Bction  requires  that  each  power 
car  and  railer  car  be  designed  with  a 
crash  en  ergy  management  system  to 
dissipati  s  kinetic  energy  dimng  a 
collisioi ,. 

Durin ;  discussions  with  Amtrak  for 
the  safely  provisions  of  its  high-speed 
trainsetd,  FRA  proposed  very 
challen^  ing  crash  energy  management 
requirer  lents  based  on  predictions  using 
comput<  r  modeling.  Amtrak  believed 
that  met  ting  these  requirements  would 
be  well  )eyond  the  current  state  of  the 
art  for  pi  issenger  equipment  design,  and 
that  an  ( xtensive  and  costly  research 
and  test:  ng  program  would  be  required. 
As  an  aljemative.  Amtrak  proposed  a 
crash  energy  management  design  based 
on  the  demonstrated,  commercially 
viable  design  developed  in  France  and 
incorpo^ted  in  the  most  recent  design 
of  the  TCV  trainset.  FRA  believes  that 
Federal  safety  standards  must  be 
capable  pf  implementation  in  the  design 
of  passenger  equipment  without  driving 
the  cost  pf  implementation  to  the  point 
that  higl|-speed  rail  systems  are  no 
longer  fiiiancially  viable. 

Paragnaph  (c)  requires  a  Tier  n  train 
to  have  i  i  crash  energy  management 
system  c  apable  of  absorbing  a  minimum 
of  13  megajoules  (MJ)  of  energy  at  each 
end  of  tl  le  train.  The  ability  to  absorb 
this  enei  gy  must  be  partitioned  as 
follows:  a  minimum  of  5  MJ  by  the  front 
end  of  tl  le  power  car  ahead  of  the 
operator's  control  compartment;  a 
minimu:  n  of  3  MJ  by  the  power  car 
structurf  behind  the  operator's  control 
compart  nent;  and  a  minimum  of  5  MJ 
by  the  unoccupied  end  of  the  first  trailer 
car  adjacent  to  the  power  car.  This 
requireiment  can  be  met  using  existing 
technology.  However,  it  will  effectively 
prevent  k  conventional  cab  car  from 
operating  as  the  lead  vehicle  in  a  Tier 
II  passenger  train  because  such 
equipmant  cannot  absorb  5  MJ  of 
collisior  energy  ahead  of  the  train 
operator  s  position.  Recent  accidents 
involving  trains  operating  with  a  cab  car 
forward  have  demonstrated  the 
vulnerability  of  this  type  of  equipment 
in  collisions.  FRA  believes  such 
equipment  should  not  be  used  in  the 
forward  position  of  a  train  that  travels 
at  speeds  greater  than  125  mph.  FRA 
has  also  encouraged  Amtrak  to  use  an 
altemati  ve  lead  vehicle  where  speeds 
exceed  1 10  mph  and  highway-rail  grade 
crossing  5  are  prevalent.  Further,  FRA  is 
specific!  lly  requiring  in  paragraph  (f) 
that  pas!  enger  seating  be  prohibited  in 
the  lead  ng  unit  of  a  Tier  II  train. 

In  its  comments  on  the  NPRM,  Talgo 
observed  that  the  standards  in  this 


section  may  be  unattainable  using 
ciurent  technology.  However,  Amtrak's 
high-speed  trainsets  have  been  shown  to 
meet  the  requirements  of  this  section. 
Specifically,  testing  has  shown  the  crash 
energy  absorbing  components  of  the 
power  car  and  in  the  end  of  the  first 
trailer  car  adjacent  to  the  power  car  to 
absorb  the  energy  as  provided  in 
paragraph  (c). 

Taugo  further  commented  that  because 
the  kinetic  energy  of  a  nmning  train  is 
a  function  of  its  mass  and  speed, 
paragraph  (c)  shoiUd  not  state  a  fixed 
value  of  energy.  Rather,  it  believed 
paragraph  (c)  should  state  a  value  with 
respect  to  a  specified  speed  to  allow 
some  flexibility  for  trains  of  varying 
mass  and  yet  preserve  the  same  level  of 
safety.  FRA  recognizes  that  the  kinetic 
energy  of  a  running  train  is  a  function 
of  its  mass  and  speed,  and  if  Tier  II 
trains  were  at  no  risk  of  colliding  with 
other  trains  of  greater  weight,  then 
adopting  Talgo's  comment  may  be 
possible.  However,  the  Tier  II  safety 
standards  are  intended  to  apply  to  high- 
speed passenger  trains  that,  as 
necessitated  by  the  United  States  rail 
operating  environment,  will  operate 
commingled  with  heavier  trains, 
especially  heavy  and  long  freight  trains 
that  may  themselves  operate  at  speeds 
up  to  80  mph.  In  the  event  of  a  collision 
with  a  heavier  train,  a  Tier  II  passenger 
train  must  confront  the  enCTgy 
possessed  by  that  train.  FRA  believes 
that  a  Tier  11  passenger  train  must  have 
a  crash  energy  management  system 
capable  of  absorbing  the  minimum 
energy  levels  specified  in  paragraph  (c) 
to  protect  the  train's  occupants  in  light 
of  the  risks  of  colliding  with  heavier 
trains  and  other  objects  along  the 
railroad  right  of  way.  As  a  result,  FRA 
believes  it  is  inappropriate  to  adopt 
Talgo's  comment. 

Additionally,  in  its  comments  on  the 
NPRM,  Talgo  believed  paragraphs 
(c)(l)-(3)  should  be  rewritten  so  that  the 
total  energy  that  is  required  to  be 
absorbed  is  dissipated  through  all  inter- 
car  connections,  not  just  through  the 
first  few  cars.  FRA  notes  that  one  of  the 
reasons  the  energy  absorbing  structures 
of  the  leading  car  in  a  Tier  11  passenger 
train  (power  car)  and  the  adjacent  trailer 
car  must  themselves  absorb  the  energy 
specified  in  this  section  is  to  reduce  the 
risk  and  effects  of  secondary  collisions 
throughout  the  train's  subsequent 
vehicles.  Secondary  collisions  {i.e., 
impacts  with  interior  objects)  can 
seriously  harm  or,  in  extreme  cases,  kill 
train  occupants.  This  risk  of  harm  to  a 
Tier  II  passenger  train's  occupants  is, 
therefore,  minimized  overall  by 
requiring  the  energy  absorbing 
structures  in  the  first  two  train  cars  to 


absorb  collision  energy  before  it  poses  a 
risk  to  the  train's  occupants. 

Paragraph  (d)  requires  that  for  a  30- 
mph  collision  of  a  train  on  tangent,  level 
track  with  an  identical  stationary  train, 
the  deceleration  of  the  occupied 
compartments  of  each  trailer  car  shall 
not  exceed  8g;  and  when  seated 
anywhere  in  a  trailer  car,  the  velocity  at 
which  a  50th-percentile  adult  male 
contacts  the  seat  back  ahead  of  him 
shall  not  exceed  25  mph.  A  50th- 
percentile  adult  male  has  been  defined 
in  §  238.5,  based  on  the  same 
characteristics  for  such  a  vehicle 
occupant's  weight  and  dimensions 
specified  in  a  NHTSA  standard  at  49 
CFR  §571.208,  S7.1.4.  FRA  does  note 
that,  for  purposes  of  this  requirement, 
the  weight  of  the  occupant  is  not 
particularly  relevant,  as  weight 
generally  should  not  affect  how  fast  the 
occupant  strikes  the  seat  back  ahead  of 
him.  In  this  regard,  an  occupant  of 
heavier  of  lighter  weight  should  be 
neither  more  nor  less  protected  by  the 
requirements  of  this  paragraph. 

m  its  comments  on  the  NPRM,  Simula 
did  not  recommend  defining  an 
occupant  velocity  in  paragraph  (d), 
noting  that  it  is  a  function  of  the  crash 
pulse,  the  distance  between  two  rows  of 
seats,  as  well  as  occupant  position  and 
size.  FRA  has  specified  that  occupant 
velocity  not  exceed  25  mph  in  a 
secondary  collision  because  an 
occupant  travelling  beyond  that  speed  is 
at  considerable  risk  of  harm  from  a 
secondary  impact.  In  fact,  use  of  an 
occupant  restraint  system  would  likely 
have  to  be  required  to  protect  the  train 
occupants  in  such  a  case.  FRA  believes 
that  compliance  with  paragraph  (d)(1) 
can  be  demonstrated,  and  that  Amtrak's 
HTS  complies  with  the  rule  based  on 
information  presented  to  FRA. 

Simula  additionally  commented  that 
if  trailer  cars  are  built  to  withstand  30 
mph  collisions  and  lOg  decelerations, 
then  the  seats  in  these  cars  should  also 
be  designed  to  withstand  these  same 
forces.  Specifically,  Simula  did  not 
recommend  requiring  that  the 
decelerations  in  trailer  cars  be  limited  in 
a  30  mph  collision  to  lOg  while 
requiring  seats  to  withstand  the  impact 
of  an  occupant  travelling  at  25  mph  and 
a  longitudinal  force  of  8g,  noting  that 
the  seats  will  not  be  able  to  withstand 
the  lOg  decelerations  and  consequently 
detach  from  the  car. 

FRA  notes  that  Simula's  comment 
relates  to  the  seat  strength  requirements 
found  in  §  238.435.  In  the  final  rule. 
§  238.435(a)  requires  that  the  seat  back 
and  seat  attachment  in  a  passenger  car 
be  designed  to  withstand,  with 
deflection  but  without  total  fedlure,  the 
load  associated  with  the  impact  into  the 
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seat  back  of  an  unrestrained  95th- 
percentile  adult  male  initially  seated 
behind  the  seat  back,  when  the  floor  to 
which  the  seat  is  attached  decelerates 
with  a  triangular  crash  pulse  having  a 
peak  of  8g  and  a  duration  of  250 
milliseconds.  FRA  agrees  with  Simula 
that  it  is  possible  that  a  seat  in  a  trailer 
car  may  detach  from  the  car  when 
subjected  to  a  force  that  is  greater  than 
that  required  to  be  withstood  imder 
proposed  §  238.435(a)  in  the  NPRM.  and 
expressly  permitted  by  proposed 
§  238.403(d).  FRA  has,  therefore, 
decided  to  modify  §  238.403(d)  so  as  to 
limit  the  permissible  decelerations  in  a 
trailer  car  to  8g  luider  the  conditions 
specified  in  that  paragraph.  FRA 
believes  that  meeting  this  requirement  is 
feasible  with  cvurent  technology,  and 
that  Amtrak's  HTS  complies  with 
§  238.403(d)(2)  on  the  basis  of 
information  presented  to  FRA. 

In  its  comments  on  the  NPRM,  Talgo 
believed  that  paragraph  (d)  should  make 
allowances  for  the  short-lived  elevations 
in  peak  that  may  occur  during  a 
collision  so  that  peaks  exceeding  lOg  (as 
proposed)  for  a  duration  no  longer  than 
10  milliseconds  are  acceptable.  FRA 
believes  that  for  purposes  of 
demonstrating  compliance  with  this 
paragraph  through  testing,  deceleration 
measiu^ments  may  be  processed 
through  a  low-pass  filter  having  a 
bandwidth  of  50  Hz. 

Paragraph  (e)  contains  the  analysis 
process  to  demonstrate  that  equipment 
meets  these  crash  energy  management 
performance  requirements.  The  process 
allows  simplifying  assumptions  to  be 
made  so  that  computer  modeling 
techniques  can  be  used  to  confirm 
compliance. 

Section  238.405     Longitudinal  Static 
Compressive  Strength 

This  section  contains  the 
requirements  for  longitudinal 
compressive  strength  of  power  cars  and 
trailer  cars.  Paragraph  (a)  requires  the 
compressive  strength  of  the  underframe 
of  the  power  car  cab  to  be  a  minimum 
of  2,100,000  pounds  without  yielding. 
To  form  an  effective  crash  refuge,  this 
strength  is  needed  to  take  advantage  of 
the  strength  of  the  power  car's  two  end 
frames.  Alternate  design  approaches 
that  provide  equivalent  protection  are 
allowed,  but  the  equivalent  protection 
must  be  demonstrated  through  analysis 
and  testing  and  be  approved  by  FRA 
under  the  provisions  of  §  238.21. 

In  its  comments  on  paragraph  (a). 
Bombardier  believed  that  a  design 
requirement  based  on  the  ultimate 
strength  of  the  structure,  as  proposed  in 
the  NPRM,  makes  the  analysis  more 
difficult  and  testing  the  structure 


impractical  and  potentially  dangerous. 
According  to  Bombardier,  the  specified 
test  load  should  be  based  on  the  yield 
strength  of  the  structure  rather  than  the 
ultimate  strength,  as  this  would  also  be 
consistent  with  the  Amtrak  high-speed 
trainset  specifications.  FRA  has  revised 
this  section  pursuant  to  Bombardier's 
comment.  FRA  notes  that  the  effect  of 
this  revision  is  to  require  a  stronger 
power  car  cab  than  originally  proposed 
in  the  rule. 

Bombardier  additionally  commented 
that  clarifying  text  should  be  added  to 
define  the  structural  loading  conditions 
so  that  the  2,100,000-pound  load  shall 
be  resisted  at  the  height  of  the 
underframe  at  the  rear  of  the  cab  as 
follows:  300,000  pounds  at  each  rear  cab 
comer  post  location;  and  750,000 
pounds  at  each  rear  cab  collision  post 
location.  FRA  does  not  believe  it 
necessary  to  incorporate  Bombardier's 
comment  into  the  rule,  and  doing  so 
may  result  in  confusion.  As  discussed  in 
§  238.411,  FRA  believes  that  each  comer 
post  structure  on  the  rear  end  of  a  power 
car  cab  must  resist  a  300,000-pound 
load  at  the  structure's  joint  with  the 
underframe,  and  each  collision  post 
structure  must  resist  a  750,000-pound 
load  in  the  same  manner.  These  loads 
may  not  be  resisted  solely  at  the 
underframe  as  a  test  of  the  strength  of 
the  corner  and  collision  post  structures; 
otherwise,  the  actual  ability  of  the 
collision  and  comer  post  structures  to 
resist  shearing  would  not  be  implicated. 
Further,  the  load  testing  criteria  for 
comer  and  collision  post  stmctures  in 
the  rule  is  based  on  ultimate  strength; 
whereas  the  longitudinal  compressive 
strength  requirement  in  this  paragraph, 
as  revised,  is  based  on  yield  strength.  In 
light  of  the  separate  requirements  for 
testing  corner  and  collision  post 
structures,  FRA  believes  it  best  not  to 
expressly  integrate  those  requirements 
with  this  section. 

Paragraph  (b)  contains  the 
requirements  for  the  static  compressive 
strength  of  the  occupied  volumes  of 
trailer  cars.  This  adopts  the  traditional 
North  American  design  practice  of  a 
static  strength  of  800,000  pounds, 
without  deformation  of  the  underframe. 
Paragraph  (c)  makes  clear  that 
unoccupied  volumes  of  power  cars  or 
trailer  cars  may  have  a  static  end 
strength  of  less  than  800,000  pounds  to 
accommodate  crash  energy  management 
designs. 

The  crash  energy  management  design 
requirement  ensures  that  the  stronger 
end  structures  and  the  stronger  static 
compressive  strength  of  the  cab  of  a 
power  car  will  not  make  Tier  11 
passenger  equipment  incompatible  with 
existing  passenger  equipment  should  a 


collision  between  the  two  different 
types  of  equipment  occur.  The  crash 
energy  management  design  causes  a  Tier 
II  passenger  train  to  appear  as  a  softer 
collision  surface  to  a  conventionally 
designed  train,  owing  to  the  collision 
energy  absorbed  by  the  Tier  II  train  as 
its  unoccupied  volumes  intentionally 
crush. 

Section  238.407    Anti-Climbing 
Mechanism 

This  section  contains  the 
requirements  for  anti-climbing 
mechanisms  on  power  and  trailer  cars. 
Paragraph  (a)  requires  a  power  car  to 
have  a  forward  anti-climbing 
mechanism  capable  of  resisting  an 
upward  or  downward  static  vertical 
force  of  200,000  poiuids.  without 
exceeding  the  ultimate  strength  of  the 
material.  This  requirement  is  virtually 
identical  to  that  required  of  locomotives 
by  AAR  S-580.  However,  designs  are 
permitted  that  require  the  crash  energy 
management  controlled  crushing  to 
occur  prior  to  the  anti-climber  fully 
engaging.  FRA  has  revised  this 
paragraph  based  on  a  comment  from 
Bombardier  that  the  mle  text,  as 
proposed,  did  not  indicate  that  the 
200,000-poimd  value  is  an  ultimate 
load.  Inasmuch  as  this  requirement  as 
stated  in  AAR  S-580  is  in  fact  based  on 
an  ultimate  load  acceptance  criterion, 
FRA  has  modified  the  rule  text 
accordingly. 

Paragraph  (b)  requires  that  interior 
train  coupling  points  between  luiits, 
including  between  units  of  articulated 
cars  or  other  permanently  joined  units 
of  cars,  have  an  anti -climbing  device 
capable  of  resisting  an  upward  or 
downward  vertical  force  of  100,000 
pounds  without  yielding.  This  is 
consistent  with  current  design  practice. 
FRA  has  revised  this  section  based  on 
a  comment  from  Bombardier  that  the 
requirements  in  paragraph  (b)  are  based 
on  49  CFR  §  229.141(a)(2),  and  should 
thus  include  a  yield  strength  acceptance 
criterion.  FRA  has  modified  the  rule 
consistent  with  the  requirements  of  49 
CFR  §  229.141(a)(2). 

Paragraph  (c)  requires  the  forward 
coupler  of  a  power  car  to  resist  a  vertical 
downward  force  of  100,000  pounds  for 
any  horizontal  position  of  the  coupler 
without  yielding,  and  is  virtually 
identical  to  that  provided  in  49  CFR 
§  229.141(a)  for  MU  locomotives  built 
new  after  April  1,  1956,  and  operated  in 
trains  having  a  total  empty  weight  of 
600,000  pounds  or  more. 

Talgo  commented  on  both  this  section 
and  its  Tier  I  counterpart  in  §  238.205. 
Talgo  explained  that  it  desired  to  avoid 
the  implication  that  only  couplers  may 
properly  function  as  anti-climbing 
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mechan  sms.  Talgo  also  believed  that  in 
measuri  ag  the  strength  of  the  anti- 
climbing  device,  the  operative  variable 
should  ie  vertical  acceleration, 
expressad  in  gs,  rather  than  load, 
expressed  in  pounds,  to  accommodate 
trains  ol  different  masses.  FRA  has 
discussed  these  comments  earlier  in  the 
preamblp. 

Section  238.409    Forward  End 
Structui  Bs  of  Power  Car  Cabs. 

This  section  contains  the 
requiren  lents  for  forward  end  structures 
of  powe  ■  car  cabs.  The  forward  end 
structur  (  of  a  power  car  cab  is  vital  in 
a  coUisii  m  with  another  object.  This 
structuri  (  must  resist  override,  prevent 
the  entr   of  fluids  into  occupied  spaces 
of  the  C2  b,  and  allow  the  crash  energy 
management  system  to  function.  The 
requirements  in  paragraphs  (a}-(c)  are 
based  oi  a  specific  end  structure  design 
that  con  lists  of  a  full-height  center 
coUisior  post,  two  side  collision  posts 
located  <it  approximately  the  one-third 
points  laterally,  and  two  full-height 
comer  pasts.  This  section  also  includes 
loading :  equirements  that  each  of  these 
structuri  il  members  must  withstand. 
Howeve: ',  the  rule  does  permit 
flexibilil  y  for  using  other  equipment 
designs  hat  provide  equivalent 
structuri  il  protection. 

End  st  ructures  meeting  these 
requirements  will  provide  considerably 
greater  p  rotection  to  the  train  operator 
than  tha  provided  by  existing  passenger 
equipment  designs.  For  example,  much 
stronger  comer  posts  are  required  here 
than  for  Tier  I  passenger  equipment. 
FRA  bel  eves  these  end  structures  help 
provide  i  degree  of  crashworthiness  to 
corapeniate  for  the  increased  risk 
associat(  id  with  operating  at  higher 
speeds. 

The  fr  )nt  end  structure  design  also 
includes  in  paragraph  (d)  a  skin 
requirement  equivalent  to  that  required 
by  AAR  5-580  and  contained  in 
§238.20  i  for  Tier  I  locomotives.  FRA 
has  revised  paragraphs  (a)(3)  and  (b)(2) 
based  or  a  comment  from  Bombardier. 
Bombarc  ier  noted  that  the  acceptance 
criterion  proposed  by  FRA  in  these 
paragrap  hs  is  based  on  the  yield  or 
critical  1:  uckling  stress;  whereas  the 
design  o "  the  forward  end  structures  of 
the  Amti  ak  high-speed  power  car  cab  is 
based  or  an  ultimate  load.  FRA  agrees 
that  basi  ng  the  acceptance  criterion  on 
ultimate  strength  is  consistent  with  the 
Amtrak  ligh-speed  trainset  design 
specifici  tion,  and  FRA  has  modified  the 
rule  in  tl  lis  regard. 

Bombi  irdier  also  commented  that  in 
paragraph  (c)(2)  FRA  proposed  requiring 
the  coTTiiT  post  to  resist  a  horizontal, 
lateral  fc  rce  of  100,000  pounds  applied 


at  a  point  30  inches  up  from  the 
underframe.  Bombardier  stated  that  the 
cab  on  the  Amtrak  high-speed  trainset 
was  designed  to  resist  the  100,000- 
pound  load  at  a  point  18  inches  up  from 
the  underframe,  and  believed  this 
consistent  with  all  current  design 
practices  for  car  end  structural 
members.  FRA  has  not  modified  the  mle 
on  this  point.  FRA  has  found  no  conflict 
between  the  proposal  and  the  Amtrak 
high-speed  trainset  specification. 

Both  Bombardier  and  Talgo 
commented  that  FRA  appeared  to  have 
specified  the  wrong  value  in  paragraph 
(c)(3)  of  the  proposed  rule,  as  compared 
with  the  values  contained  in  Figure  1. 
See  62  FR  49812-3.  The  commenters  are 
correct  that,  as  proposed,  the  paragraph 
wrongly  required  each  forward  corner 
post  to  resist  a  horizontal,  longitudinal 
or  lateral  shear  load  of  150,000  pounds. 
As  Figure  1  demonstrates,  FRA  intended 
each  comer  post  to  resist  a  horizontal, 
longitudinal  or  lateral  shear  load  of 
80,000  pounds.  FRA  has  revised 
paragraph  (c)(3)  accordingly  in  the  final 
rule. 

Talgo  additionally  commented  that  in 
paragraph  (d)(1),  although  the  rule 
makes  clear  that  its  reference  to  a 
particular  thickness  of  material  does  not 
preclude  the  use  of  thiimer  materials 
having  a  higher  yield  strength,  it  would 
be  preferable  to  avoid  specifying  a 
thickness  altogether.  Instead,  TaJgo 
suggested  that  the  skin  strength 
requirement  could  be  stated  in  terms  of 
a  specified  impact  resistance,  as  FRA 
proposed  in  §  238.421  on  safety  glazing. 
FRA  recognizes  that  it  may  be  possible 
to  specify  an  impact  resistance 
requirement,  yet  FRA  has  chosen  a  yield 
strength  requirement  based  on  AAR 
Standard  No.  580  and  the  collective 
judgment  of  the  railroad  industry 
behind  that  standard.  Accordingly, 
although  FRA  would  not  preclude  an 
equipment  design  based  on  impact 
resistance  that  provides  equivalent 
safety,  FRA  will  defer  consideration  of 
specifying  such  an  impact  resistance 
until  Phase  II  of  the  rulemaking.  FRA 
does  note  that  the  strength  of  the 
material,  in  terms  of  its  resistance  to 
shear,  is  also  important  to  ensure 
occupant  protection. 

Section  238.411     Rear  end  Structures  of 
Power  Car  Cabs. 

The  rear  end  structure  of  a  power  car 
cab  provides  protection  to  crewmembers 
from  intrusion  of  locomotive  machinery 
or  trailing  cars  into  the  cab's  occupied 
volume  as  a  result  of  a  collision  or 
derailment.  The  requirements  in  this 
section  are  based  on  a  specific  end 
structure  design  that  consists  of  two 
full-height  comer  posts  (paragraph  (a)) 


and  two  full-height  collision  posts 
(paragraph  (b)).  In  addition,  this  section 
specifies  loading  requirements  that  each 
of  these  structural  members  must 
withstand.  Of  coiu-se,  the  rule  does 
permit  flexibility  for  using  other 
equipment  designs  that  provide 
equivalent  structural  protection. 

The  required  rear  end  structural 
protection  will  provide  considerably 
greater  protection  to  the  train  operator 
than  that  provided  by  existing  passenger 
equipment  designs.  Together,  the  front 
and  rear  end  structiu-al  protection 
required  in  this  rule  for  a  power  car  cab 
make  the  cab  a  highly  survivable  crash 
refuge. 

In  commenting  on  the  NPRM, 
Bombardier  recommended  that  in 
paragraph  (b)  the  750,000-pound  force 
at  the  rear  end  cab  structure  collision 
posts  be  applied  at  the  height  of  the 
centerline  of  the  underframe,  and  not  at 
the  collision  posts'  joint  with  the 
underframe.  FRA  disagrees,  and 
believes  it  necessary  to  test  the  strength 
of  the  collision  post  structure  at  its  joint 
with  the  underframe  to  demonstrate  the 
actual  ability  of  the  collision  post 
structure  to  resist  shearing.  Otherwise,  if 
the  strength  of  the  collision  post 
structure  were  tested  at  the  height  of  the 
centerline  of  the  underframe,  the 
collision  post  connection  would  not  be 
loaded  and  the  ability  of  the  collision 
post  structure  to  resist  shearing  would 
not  be  tested. 

Bombardier  also  suggested  that  the 
horizontal,  shear  load  value  of  750,000 
pounds  specified  in  paragraph  (b)(1) 
that  the  collision  post  is  required  to 
resist  be  changed  to  500,000  pounds. 
Bombardier  believed  this  modification 
necessary  to  be  consistent  with  the 
shear  strength  requirements  for  the  front 
collision  posts  specified  both  in  the  rule 
as  well  as  in  the  Amtrak  high-speed 
trainset  specifications.  FRA  disagrees 
with  this  comment,  and  has  not  revised 
the  mle  on  this  point.  The  750,000 
pounds  that  each  of  the  two  collision 
posts  at  the  rear  of  a  power  car  cab  must 
individually  resist — 1,500,000  poimds 
in  the  aggregate — is  consistent  with  the 
500,000  pounds  that  each  of  the  three 
collision  posts  at  the  forward  end  of  the 
power  car  cab  must  individually  resist — 
again  1,500,000  pounds  in  the 
aggregate — under  §  238.409(a)  and  (b)  of 
this  rule.  Fmther,  FRA  believes  these 
values  to  be  consistent  with  the  Amtrak 
high-sj)eed  trainset  design  specification. 

Section  238.413     End  Stmctures  of 
Trailer  Cars 

The  requirements  in  paragraph  (a)  are 
based  on  a  specific  end  structiue  design 
that  consists  of  two  full-height  comer 
posts  and  two  full-height  collision 
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posts.  The  requirements  include  loading 
requirements  that  each  of  these 
structural  members  must  withstand.  The 
rule  allows  flexibility  for  other  designs 
that  provide  protection  structurally 
equivalent  to  the  specified  design. 

Paragraph  (b)  in  the  final  rule 
contains  an  additional  requirement  for 
trailer  cars  designed  with  an  end 
vestibule.  Such  designs  provide  an 
opportunity  for  additional  corner  post 
structures  inboard  of  the  vestibule  side 
doors.  These  comer  posts  can  be 
supported  by  the  side  sill  and  therefore 
be  structurally  more  substantial  than  the 
comer  posts  ahead  of  the  side  doors. 
This  paragraph  includes  loading 
requirements  that  these  additional  full- 
height  comer  posts  must  withstand. 
Overall,  the  double  corner  post  design 
provides  significantly  increased 
protection  to  passengers  in  trailer  cars 
with  end  vestibules. 

In  its  comments  on  the  rule, 
Bombardier  stated  that,  to  be  consistent 
with  the  design  requirements  for 
Amtrak's  high  speed  trainsets,  the 
corner  post  loads  in  paragraphs 
(a)(l)(ii),  (b)(2),  and  (b)(3)  (as  numbered 
in  the  final  mle)  should  be  applied  at  18 
inches  up  from  the  underframe,  rather 
than  at  30  inches.  FRA  agrees  that  these 
values  are  consistent  with  Amtrak's 
previous  undertakings  for  the  high- 
speed trainsets,  and  has  modified  the 
final  rule  accordingly. 

In  the  1997  NPRM,  FRA  proposed  an 
exception  from  the  requirements  of 
paragraph  (a)  for  a  trailer  car  (or,  more 
appropriately,  a  consist  of  trailer  cars) 
made  up  of  multiple  articulated  units 
not  designed  for  uncoupling  other  than 
in  a  maintenance  shop.  See  62  FR 
49814,  proposed  §  238.413(b).  FRA 
proposed  that  the  end  structiu-e 
requirements  in  paragraph  (a)  apply 
only  to  the  two  ends  of  the  entire 
articulated  assembly  (or  consist)  of 
units,  and  that  the  interior  ends  of  the 
individual  units  of  the  articulated 
assembly  need  not  be  equipped  with  an 
end  structure  meeting  the  requirements 
in  paragraph  (a).  Articulated  assemblies 
have  a  history  of  remaining  in  line 
during  derailments  and  collisions  and, 
if  not  designed  to  be  uncoupled,  only 
the  outside  ends  of  the  entire  assembly 
should  be  exposed  to  the  risks  of 
override.  (In  this  regard,  FRA  should 
have  only  proposed  an  exception  for 
such  equipment  from  the  collision  post 
requirements  in  paragraph  (a)  and  not 
from  the  comer  post  requirements  as 
well  since  collision  posts — not  comer 
posts — principally  protect  against 
override  and  telescoping  of  passenger 
equipment.  Comer  posts,  by  their  very 
definition  and  location,  protect  against 
hazards  along  the  railroad  right-of-way 


in  a  way  that  collision  posts  cannot.) 
However,  none  of  the  relevant  recent 
experience  is  on  the  North  American 
continent,  and  the  ability  of  articulated 
connections  to  remain  intact  during  a 
high-speed  collision  with  North 
American  passenger  equipment,  freight 
rolling  stock,  or  a  fixed  obstmction  has 
not  been  demonstrated  analytically. 
FRA  noted  the  weakness  in  the 
proposed  exception  (§  238.413(b)  of  the 
NPRM)  while  preparing  the  final  rule. 
FRA  has  deleted  proposed  paragraph  (b) 
in  its  entirety,  and  has  not  provided  an 
exception  due  to  the  high  operating 
speeds  of  Tier  II  passenger  equipment. 

Section  238.415     Rollover  Strength 

This  section  contains  the 
requirements  for  the  rollover  strength  of 
passenger  cars  and  power  cars.  If  the 
occupied  volumes  of  these  vehicles 
remain  intact  when  they  roll  onto  their 
side  or  roof  structures,  occupant  injury 
from  vehicle  collapse  will  be  avoided. 
This  section  essentially  requires  the 
vehicle  structure  to  support  twice  the 
deadweight  of  the  vehicle  as  it  rests  on 
its  side  or  roof.  Passenger  equipment 
constructed  to  North  American  design 
practice  performs  well  in  rollover 
situations.  FRA  believes  this 
requirement  captures  this  industry 
practice. 

FRA  has  revised  paragraph  (a)  to 
make  clear  that  its  requirements  apply 
to  passenger  cars.  This  revision  is 
consistent  with  the  section-by-section 
analysis  of  proposed  §  238.415  in  the 
NPRM.  see  62  FR  49779,  which 
explained  that  this  section  included 
rollover  strength  requirements  for  both 
power  cars  and  trailer  cars.  (The  term 
trailer  car  is  in  fact  a  more  inclusive 
definition  under  the  mle  than  the  term 
passenger  car.)  FRA  has  also  made  clear 
in  paragraph  (a)  that  minor  localized 
deformations  to  the  outer  side  skin  of 
the  passenger  car  or  power  car  are 
allowed  provided  such  deformations  in 
no  way  intrude  upon  the  occupied 
volume  of  each  car.  As  in  the  NPRM, 
paragraph  (b)  states  that  deformation  to 
the  roof  sheathing  and  framing  is 
allowed  to  the  extent  necessary  for  the 
vehicle  to  be  supported  directly  on  the 
top  chords  of  the  side  frames  and  end 
frames. 

As  Bombardier  suggested  in  its 
comments  on  the  NPRM,  FRA  has  also 
made  a  minor  clarification  to  this 
section  by  substituting  the  words  "in 
the  structural  members  of  the"  in  place 
of  the  word  "for"  in  the  phrase  which 
originally  read  in  the  NPRM,  "the 
allowable  stress  for  occupied  volumes 
.*   *   *."  See  62  FR  49816. 


Section  238.41 7    Side  Loads 

This  section  contains  the 
requirements  intended  to  resist 
penetration  of  the  side  structure  of  a 
passenger  car  by  a  highway  or  rail 
vehicle.  The  objective  is  to  make  the 
side  of  the  passenger  car  strong  enough 
so  that  the  car  derails  rather  than 
collapses  when  struck  in  the  side  by  a 
highway  or  rail  vehicle.  If  the  passenger 
car  can  move  sideways  (derail),  less 
structural  damage  and  potential  to 
injure  train  occupants  will  result. 

In  its  comments  on  the  NPRM, 
Bombardier  stated  that  for  practical 
reasons  and  to  be  consistent  with  the 
Amtrak  high-speed  trainset  design 
specifications,  local  yielding  of  the  side 
sill  should  be  allowed  in  calculating  the 
allowable  stress  in  paragraph  (c).  FRA 
agrees  that  local  yielding  of  the  side 
skin  adjacent  to  the  side  sill  and  belt 
rail,  and  local  yielding  of  the  side  sill 
bend  radii  at  the  crossbearer  and  floor- 
beam  connections  is  permissible.  FRA 
has  modified  paragraph  (c)  accordingly, 
and  notes  that  such  local  yielding  is 
permissible  provided  the  resulting 
deformations  do  not  intrude  upon  the 
occupied  volume  of  the  passenger  car. 

Section  238.419    Tmck-to-Car-Body 
and  Truck  Component  Attachment 

Paragraph  (a)  requires  the  truck-to- 
car-body  attachment  on  Tier  II 
passenger  equipment  to  resist  without 
failure  a  minimum  vertical  force 
equivalent  to  2g  acting  on  the  mass  of 
the  truck  and  a  minimimi  force  of 
250,000  pounds  acting  in  any  horizontal 
direction  on  the  truck.  The  intent  of  the 
requirement  to  resist  without  failure  the 
minimum  vertical  force  equivalent  to  2g 
acting  on  the  mass  of  the  truck  is  to 
prevent  the  truck  from  separating  from 
the  car  body  during  a  rollover.  The 
intent  of  the  requirement  to  resist 
without  failure  the  minimum  force  of 
250.000  pounds  acting  in  any  horizontal 
direction  on  the  truck  is  to  resist  the 
forces  that  act  upon  the  truck  during  a 
collision  or  derailment  that  would  tend 
to  shear  the  truck  from  the  car  body.  If 
the  truck  separates  from  the  car  body  it 
may  become  a  hazardous  projectile  that 
will  intrude  upon  the  occupied  volume 
of  a  passenger  car  or  locomotive. 
Further,  the  truck  will  not  be  able  to 
serve,  in  effect,  as  an  anti-climbing 
device  if  it  separates  from  the  car  body 
in  a  collision  or  derailment. 

Paragraph  (b)  requires  that  each 
component  of  the  truck  must  remain 
attached  to  the  truck  when  a  force 
equivalent  to  2g  acting  on  the  irass  of 
the  component  is  exerted  in  any 
direction  on  that  component.  Whereas 
paragraph  (a)  is  intended  to  keep  the 
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Section 


238.421 


Glazing 

This  5  ection  contains  the  gleizing 
requirei  lents  for  Tier  II  passenger 
equipmi  snt.  FRA  believes  that  the  higher 

Tier  II  passenger  equipment 
necessit  ites  more  stringent  glazing 
standar(  s  than  currently  required  by  49 
CFR  part  223.  As  a  result,  FRA  proposed 
specific  standards  for  end-facing 
exterior  glazing,  side-facing  exterior 
glazing,  and  interior  glazing  (which  is 
not  add)  essed  in  part  223)  on  windows 
installe<  in  Tier  II  passenger  equipment. 
See  62  I R  49817.  In  response  to  the 
NPRM,  lowever,  FT^  received  a 
number  of  comments  questioning  the 
appropr  ateness  of  FRA's  proposals,  as 
well  as  1  he  existing  glazing  standards  in 
part  223.  Having  considered  these 
commeiit.e.  FRA  has  decided  to  focus 
the  fina  rule  principally  on  more 
stringer  I  glazing  requirements  for  end- 
facing  ecterior  windows  installed  in 
Tier  II  passenger  equipment.  In  the 
second  ]  )hase  of  this  rulemaking,  FRA 
will  ree:  :amine  the  glazing  requirements 
for  all  VM  indows  installed  in  Tier  II 
passeng  ;r  equipment.  FRA  notes  that 
this  fina  1  rule  does  not  amend  the 
requirer lents  of  49  CFR  part  223, 
although  FRA  had  proposed  to  amend 
the  apptcation  section  of  that  part  in 
the  NPRkl.  See  62  FR  49791.  Such  an 
amendnient  is  no  longer  appropriate  in 
e  requirements  of  this  section 
1)  in  the  final  rule.  The 
ents  of  this  section  and  the 
modificitions  from  the  proposed  rule 
are  discussed  below  in  detail. 
The  n  quirements  of  paragraph  (a) 

all  exterior  windows  on  power 
and  passenger  cars.  Windows 
equipment  are  required  to  meet 
the  glaz:  ng  standards  contained  in  49 
CFR  pari  223,  except  as  provided  in 
paragrajihs  (b)  and  (c)  of  this  section. 
Part  223  contains  requirements  for  both 
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end-facing  and  side-facing  window 
glazing,  and  employs  different  testing 
methods  than  specified  in  this  section. 
As  recommended  by  Bombardier  in  its 
comments  on  the  NPRM,  instead  of 
applying  the  glazing  requirements  in 
this  section  generally  to  power  cars  as 
proposed  in  the  NPRM,  FRA  has 
decided  to  limit  the  application  of  the 
glazing  requirements  in  this  section  to 
power  car  cabs.  This  modification  is 
consistent  with  the  glazing  requirements 
in  part  223,  see,  e.g.,  49  CFR  §  223.9(a). 
Bombardier  had  noted  that  one  of  the 
side  windows  on  the  Amtrak  high-speed 
power  cars  will  lead  to  an  equipment 
room,  which  FRA  understands  will  not 
be  occupied  while  the  power  car  is  in 
service. 

Paragraph  (a)  relates  to  paragraph  (b) 
in  that  paragraph  (b)  contains  additional 
requirements  for  end-facing  exterior 
window  glazing  on  power  car  cabs  and 
passenger  cars.  First,  under  paragraph 
(b)(1),  end-facing  exterior  window 
glazing  shall  resist  the  impact  of  a  12- 
pound  solid  steel  sphere  traveling  at  the 
maximum  speed  of  the  vehicle  in  which 
the  glazing  will  be  installed.  The  test 
must  be  conducted  so  that  the  sphere 
strikes  the  window  glazing  at  a^  angle 
of  90  degrees  (perpendicular)  td'-the 
window  surface.  To  successfully  pass 
the  test,  the  window  must  neither  spall 
nor  be  penetrated  by  the  sphere.  This 
test  is  similar  to  the  requirements 
imposed  under  European  glazing 
standards  for  high-speed  trains,  and 
should  be  much  more  repeatable  than 
the  cinder  block  test  specified  in  49  CFR 
part  223. 

In  the  NPRM,  FRA  had  proposed  that 
end-facing  exterior  windows  resist  an 
impact  with  a  12-pound  steel  sphere  at 
an  angle  equal  to  the  angle  between  the 
window  glazing  surface  as  installed  and 
the  direction  of  travel  of  the  train.  See 
62  FR  49817.  In  commenting  on  the 
NPRM,  Automotive  Glass  Engineering 
(Automotive  Glass)  explained  that 
impact  angle  depends  upon  variables 
such  as  the  vector  of  the  projectile,  the 
vector  of  the  train,  and  the  angle  at 
which  the  subject  glazing  is  installed. 
Automotive  Glass  then  observed  that  it 
would  have  no  advance  knowledge  of 
the  angle  at  which  an  object  would 
strike  the  window  glazing  when 
installed  in  the  train.  Automotive  Glass 
recommended  that  the  rule  require  that 
tests  be  conducted  at  an  angle 
perpendicular  to  the  surface — noting 
this  would  constitute  the  most  severe 
impact — unless  the  rule  specifies  the 
method  for  determining  the  angle  of 
incidence.  FRA  has  adopted  the 
comment  of  Automotive  Glass  by 
revising  the  rule  text  to  require  tiat  the 
window  glazing  resist  the  impact  with 


the  1 2-pound  steel  sphere  at  an  angle  90 
degrees  to  the  window  surface.  This 
should  result  in  a  requirement  as  strict 
or  stricter  than  that  proposed  in  the 
NPRM. 

Under  paragraph  (b)(1),  end-facing 
exterior  window  glazing  shall 
demonstrate  anti-spalling  performance 
by  the  use  of  a  0.001  aluminum  witness 
plate,  placed  12  inches  from  the  glazing 
surface  during  all  impact  tests.  The 
witness  plate  must  not  contain  any 
marks  from  spalled  window  glazing 
particles  after  any  impact  test.  This 
requirement  was  originally  proposed  as 
§  238.421  (a)(3)(ii)  in  the  NPRM.  When 
impacted  on  the  exterior  surface, 
window  glazing  currently  used  in 
railroad  equipment  tends  to  spall  ft'om 
the  inside  surface.  Several  eye  injuries 
to  crewmembers  have  resulted.  FRA 
believes  that  the  witness  plates  used  in 
conducting  the  spalling  tests  to  qualify 
current  glazing  are  too  thick  and  have 
allowed  glazing  that  actually  spalled  to 
pass  the  test.  The  witness  plate 
specified  in  this  paragraph  is  much 
thinner  and,  therefore,  more  sensitive  to 
detecting  spall. 

In  commenting  on  the  NPRM, 
Automotive  Glass  stated  that  the 
performance  of  a  vdtness  plate  is 
critically  dependent  on  the  amoimt  of 
tension  in  which  it  is  held,  and  that  a 
uniform  tension  procedure  would 
enhance  consistency.  Automotive  Glass 
therefore  recommended  that  the  test 
protocol  specify  the  minimum  tension 
of  the  foil  in  terms  of  some  unit  of 
measure,  other  than  "taut,"  which  it 
considered  an  aspiration  not  a 
specification.  FRA  notes  that  in  testing 
required  under  49  CFR  part  223,  the 
witness  plate  must  have  a  "tauf'surface. 
See  49  CFR  part  223,  Appendix  A,  b.(6). 
In  the  NPRM,  proposed 
§  238.421(a)(3){ii)  is  silent  as  to  the 
tension  of  the  witness  plate.  As  "taut" 
has  been  the  witness  plate  tension 
specification  used  in  all  safety  glazing 
testing  required  by  FRA,  use  of  a  "taut" 
witness  plate  is  not  inconsistent  with 
the  requirements  of  this  section.  FRA 
believes  that  this  issue  may  be 
reexamined  in  the  second  phase  of  the 
rulemaking. 

Automotive  Glass  also  commented 
that  total  elimination  of  spalling  will 
result  in  additional  weight,  additional 
cost,  loss  of  durability,  or  some 
combination  of  these  three.  According 
to  Automotive  Glass,  unessential  weight 
above  the  center  of  gravity  is 
detrimental  because  high-speed  trains 
should  have  less  inertia  and  a  lower 
center  of  gravity.  Automotive  Glass 
believed  FRA  could  sacrifice  too  much 
by  averting  the  slight  hazard  created  by 
the  possibility  of  minor  spalling  in  an 
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extremely  unlikely  event.  Under  the 
final  rule,  of  course,  only  end-facing 
exterior  glazing  on  Tier  II  passenger 
equipment  is  subject  to  the  particular 
requirements  of  this  paragraph.  Side- 
facing  exterior  glazing  is  subject  to  the 
requirements  contained  in  49  CFR  part 
223.  As  a  result,  only  a  relatively  small 
number  of  the  windows  on  a  Tier  II 
passenger  train  will  be  required  to 
comply  with  the  more  stringent 
requirements  specified  in  this 
paragraph.  In  this  regard,  FRA  believes 
that  the  changes  made  to  the  final  rule 
render  these  comments  less  significant. 

Automotive  Glass  further  commented 
that  under  the  proposed  rule  no  spalling 
of  glass  is  allowed,  and  noted  that  under 
49  CFR  part  223  spalling  is  permitted 
imless  it  is  severe  enough  to  penetrate 
the  prescribed  foil  witness  plate. 
Additionally,  Automotive  Glass  stated 
that  constructing  foil  witness  plates 
requires  great  care  to  avoid  creating 
indentations  in  the  foil,  and  that 
microscopic  examination  of  the  surface 
could  be  required  to  locate  indentations 
to  determine  whether  they  were 
preexisting  or  produced  by  spall.  To  the 
extent  no  spalling  is  allowed. 
Automotive  Glass  suggested  replacing 
the  witness  plate  with  a  capture  box  that 
would  captiu^  glass  fragments  in  the 
box.  Automotive  Glass  believed  that  use 
of  a  capture  box  would  result  in  a 
simpler  and  more  reliable  determination 
whether  spalling  occurred.  In  addition, 
if  the  rule  would  permit  minor  spalling. 
Automotive  Glass  recommended  use  of 
a  thinner  witness  plate  positioned  closer 
to  the  glazing  material  to  reduce  the 
severity  of  allowable  spalling  and 
permit  determination  based  on 
penetration  instead  of  indentation. 

FRA  desires  that  no  spalling  occur, 
however,  and  recognizes  that  the 
specified  requirement  is  stricter  than 
that  provided  in  part  223.  Further,  FRA 
believes  that  use  of  a  captiue  box  is  not 
necessarily  a  superior  method  of  testing 
for  spalling,  as  the  integrity  of  the  test 
results  depend  in  large  part  on  the 
attentiveness  of  the  operator  examining 
the  capture  box  for  spalled  glass.  FRA 
notes  that  Automotive  Glass  also 
provided  several  other  comments 
regarding  the  testing  protocols  specified 
in  this  section  and  49  CFR  part  223.  To 
the  extent  that  these  comments  address 
testing  protocols  in  part  223,  they 
concern  issues  affecting  glazing  tests  for 
both  fi-eight  and  passenger  equipment. 
Such  issues  need  to  be  addressed  in  a 
broader  regulatory  forum  than  this  final 
rule  on  passenger  equipment  safety. 
FRA  does  make  clear,  nevertheless,  in 
response  to  a  comment  fi-om 
Automotive  Glass,  that  it  is  not  proper 
to  certify  that  a  segment  of  window 


glazing  meets  the  requirements  of  this 
section  or  part  223,  or  both,  unless  that 
window  segment  is  composed  of  the 
same  material  and  manufactured  in  the 
same  manner  as  the  window  segment 
that  underwent  the  testing  required  by 
this  section  or  part  223,  or  both. 

Paragraph  (c)  contains  an  alternative 
to  the  glazing  standards  specified  in 
paragraphs  (a)  and  (b).  The  alternative 
standards  specified  in  paragraph  (c) 
represent  proposed  "  §§  238.421(a)  and 
(b)  in  the  NPRM.  FRA  has  included  this 
paragraph  in  the  final  rule  in 
recognition  that  the  safety  glazing 
standards  proposed  in  §238.421  were 
developed  in  consultation  with  Amtrak 
for  use  on  Amtrak's  HTS,  and  FRA 
believed  these  standards  would  provide 
sufficient  protection  for  the  safety  of  the 
train  occupants.  However,  the  option  to 
use  the  alternative  standards  in 
paragraph  (c)  only  applies  to  exterior 
window  glazing  in  passenger  equipment 
ordered  prior  to  May  12,  1999.  Further, 
the  option  to  comply  with  paragraph  (c) 
is  no  longer  available  once  the  window 
needs  to  be  replaced  and  the  railroad 
has  exhausted  its  inventory  of  glazed 
windows  conforming  to  the 
requirements  of  paragraph  (c)  as  held 
prior  to  May  12,  1999.  In  this  maimer, 
exterior  window  glazing  complying 
with  the  requirements  in  this  paragraph 
will  be  phased  out  over  time. 

Paragraph  (d)  is  similar  to 
§  238.221(b)  in  this  final  rule.  FRA  did 
not  receive  any  specific  comments  on 
this  section  and,  for  clarity,  FRA  has 
restated  the  requirements  proposed  in 
§§  238.421(c)  and  (d)  in  the  NPRM,  see 
62  FR  49817,  as  §  238.421(d)  in  this 
final  rule.  The  focus  of  paragraph  (d)  in 
the  final  rule  is  clearly  on  the  ability  of 
each  exterior  window  to  remain  in 
place,  however  the  window  may  be 
secured,  and  not  have  the  window 
become  a  potential  projectile  itself.  FRA 
notes  that  it  is  separately  evaluating 
whether  seciuement  of  window  glazing 
in  existing  passenger  equipment  is 
sufficient  to  withstand  pressure 
differences  associated  with  passing 
high-speed  trains. 

Paragraph  (e)  is  a  stenciling 
requirement  which  FRA  has  revised  in 
this  final  rule  as  proposed  originally  in 
§  238.421(f). 

As  noted,  FRA  has  decided  not  to 
impose  on  all  Tier  II  passenger 
equipment  in  this  final  rule  the 
particular  requirements  for  side-facing 
exterior  window  glazing  on  Tier  U 
passenger  equipment  which  FRA  had 
proposed  in  the  NPRM.  Instead,  Tier  II 
power  car  cabs  and  passenger  cars  must 
comply  with  the  existing  side-facing 
exterior  window  glazing  requirements 
specified  in  49  CFR  part  223,  or  comply 


with  the  alternative  standards  specified 
in  paragraph  (c),  as  appropriate. 
However,  FRA  has  included  the 
following  comments  received  on  the 
proposed  side-facing  exterior  window 
glazing  standards  for  purposes  of 
advancing  the  discussion  of  these 
standards  in  the  second  phase  of  the 
rulemaking. 

FRA  had  generally  proposed  requiring 
that  side-facing  exterior  window  glazing 
in  Tier  U  passenger  equipment  resist  the 
impact  of  a  12-pound  solid  steel  sphere 
traveling  at  15  mph  and  impacting  at  an 
angle  of  90  degrees  to  the  surface  of  the 
glazing,  with  no  penetration  or  spall. 
See  proposed  §  238.421(a)(2)(i),  62  FR 
49817.  FRA  intended  this  test  to  be 
more  stringent  than  the  large  object 
impact  test  required  for  side-facing 
exterior  glazing  imder  49  CFR  part  223, 
and  to  demonstrate  whether  the  side- 
facing  glazing  can  protect  occupants 
from  a  relatively  heavy  object  thrown 
against  the  side  of  the  train.  In  response 
to  this  proposal,  GE  Plastics  (of  the 
General  Electrical  Company) 
commented  that,  although  the  energy 
resulting  from  the  proposed  test  would 
be  greater  than  that  required  under  part 
223,  the  momentiun  produced  would 
not  be  greater.  Noting  that  tests  have 
shown  momentum  to  be  as  significant  a 
factor  as  energy  in  the  consequences  of 
an  impact.  GE  Plastics  did  not  believe 
the  proposed  test  could  be  considered 
more  stringent  than  the  ciurent 
requirement  in  49  CFR  part  223.  Instead 
of  FRA's  proposed  test,  GE  Plastics 
recommended  a  test  involving  a  steel 
sphere  weighing  24  to  25  poimds 
travelling  at  15  mph,  so  that  energy  and 
momentum  would  be  greater  than  the 
current  requirement. 

FRA  had  also  proposed  generally 
requiring  that  side-facing  exterior 
window  glazing  in  all  Tier  II  passenger 
equipment  resist  the  impact  of  a  granite 
ballast  stone  weighing  a  minimum  of  0.5 
pounds,  traveling  at  75  mph,  at  a  90- 
degree  angle  to  the  glazing  surface,  with 
no  penetration  or  spall.  See  proposed 
§  238.421(a)(2)(ii).  FRA  intended  this 
test  to  demonstrate  whether  the  glazing 
could  protect  occupants  against  impact 
from  a  common  stone  found  along  the 
railroad  thrown  at  a  speed  slighUy  faster 
than  a  hiunan  could  throw  such  an 
object.  In  response,  Automotive  Glass 
commented  that,  because  ballast  stones 
are  irregular  geometrically  and 
structurally,  reproducible  tests  would 
not  be  possible  unless  the  granite 
spheres  used  in  the  tests  were  machined 
and  poUshed.  Second,  Automotive  Glass 
stated  that  the  proposed  test  would  not 
impose  a  significantly  higher  kinetic 
energy  load  than  that  imposed  by  the 
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test  involving  a  12-pound  steel  sphere 
impai  ting  the  glazing  surface  at  15  mph, 
and  a  so  it  would  not  have  greater  spall 
gener  ition  potential  than  the  proposed 
test  ii  volving  a  9  mm  bullet. 
Autoiaotive  Glass  added  that,  if  a  higher 
kineti  c  energy  test  is  desired,  it  would 
be  mc  re  reasonable  to  increase  the 
impac  t  velocity  of  the  proposed  test 
involving  the  12-poimd  steel  sphere  to 
at  lea!  1 16  mph. 

FRJ  L  has  also  decided  to  defer 
impos  ing  a  new  requirement  for  ballistic 
testin;  1  of  exterior  window  glazing  on  all 
powei  car  cabs  and  passenger  cars.  In 
the  Nl'RM,  FRA  proposed  requiring  that 
all  exi  erior  glazing  resist  the  single 
impac  t  of  a  9-mm,  147-grain  bullet 
travel:  ng  at  an  impact  velocity  of  900 
feet  p(ir  second,  with  no  bullet 
penetiation  or  spall.  See  proposed 
§238.  I21(a)(3)(i).  FRA  noted  that  this 
bullet  is  a  much  more  common  handgun 
roimd  than  the  22-caliber  bullet 
specif  ed  in  49  CFR  part  223.  In 
response  to  the  proposal.  GE  Plastics 
conun  snted  that  it  had  seen  no  data 
indica  ting  that  people  shoot  at  trains 
more  I  requently  with  9  mm  bullets, 
althou  jh  it  agreed  that  a  9  mm  bullet  is 
a  mon  common  handgun  round  than  a 
.22  cal  iber  bullet.  Further,  GE  Plastics 
questi  )ned  why  a  147  grain  bullet  was 
specif  ed,  noted  that  a  bullet's  shape 
and  CO  mposition  affect  its  penetrating 
ability,  and  believed  that  more  detail  is 
needed  to  determine  which  bullet  is 
appropriate.  Moreover.  GE  Plastics 
expres  sed  concern  about  the  wording  of 
the  pniposed  test  in  that  it  believed  a 
bullet  will  rarely  be  travelling  exactly  at 
900  fe(  (t  per  second  during  testing.  GE 
Plastic  5  recommended  specifying  a 
minim  am  and  a  maximum  velocity, 
insteac  ,  as  well  as  examining  the 
wordii  ig  of  existing  ballistic  test 
standa  ds. 

In  cc  mmenting  on  the  proposal. 
Automotive  Glass  noted  its  belief  that 
the  .22  caliber  projectile  specified  in  49 
CFR  pi  rt  223  represents  the  threat  of 
accidei  ital  injury  from  young  people 
huntin ;  or  "plinking"  along  a  railroad 
right-o  -way,  while  the  proposed  9  mm 
project  ile  represents  the  threat  of  injury 
intenti  mally  inflicted  by  vandals  or 
terrorii  ts.  Automotive  Glass  believed 
that  if  TIA  were  to  adopt  a  policy  of 
requiri  ig  any  level  of  protection  against 
intenti  )nally  inflicted  injury,  it  would 
seem  t(  •  constitute  a  departure  from 
previous  policy.  If  FRA  were  to  adopt 
this  ap  Droach,  then  Automotive  Glass 
recomi  lended  that  the  proposed  test 
protoc(  il  require  each  subject  glazing 
specim  en  to  withstand  three  9  mm 
bullets  within  a  circle  eight  inches  in 
diamet  3r,  as  vandals  or  terrorists  are 
more  li  kely  to  fire  short  bursts.  Further, 


Automotive  Glass  observed  that  any 
level  of  ballistic  resistance  required  of 
glazing  which  exceeds  that  provided  by 
the  body  panel  construction  below  the 
glazing  would  contribute  only  to  a  false 
sense  of  security.  In  the  end. 
Automotive  Glass  suggested  that 
individual  railroads  be  given  the 
discretion  whether  to  utilize  glazing 
with  greater  ballistic  resistance  based  on 
the  threat  and  severity  of  vandalism  or 
terrorism  each  faces.  Again,  FRA  has 
decided  to  defer  until  the  second  phase 
of  the  rulemaking  consideration  of 
imposing  a  new  requirement  for  ballistic 
testing  on  all  exterior  window  glazing 
used  on  power  car  cabs  and  passenger 
cars.  Of  course,  a  railroad  may  avail 
itself  of  the  alternative  requirements 
specified  in  paragraph  (c)  at  its  option, 
to  the  extent  paragraph  (c)  is  applicable. 

The  final  rule  does  not  contain  a 
standard  covering  interior  window 
glazing,  as  FRA  has  decided  to  defer 
consideration  of  imposing  such  a 
standard  until  the  second  phase  of  this 
rulemaking.  In  the  NPRM,  FRA  had 
proposed  requiring  that  interior  glazing 
meet  the  minimum  requirements  of  ASl 
type  laminated  glass  as  defined  in 
American  National  Standard  "Safety 
Code  for  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways,"  ASA  Standard  Z26.1-1966. 
See  62  FR  49817.  (Bombardier 
commented  that  it  believed  the  latest 
revision  to  this  standard  occurred  in 
1990  rather  than  1966.)  FRA  intended 
that  the  proposed  requirement  would 
alleviate  the  need  for  interior  window 
glazing  to  meet  the  stringent  impact 
resistance  requirements  placed  on 
exterior  glazing,  while  ensuring  that  the 
glazing  will  shatter  in  a  safe  manner  like 
automotive  glazing.  In  response  to  this 
proposal,  GE  Plastics  commented  that 
requiring  the  glass  to  meet  the  ASl 
requirements  would  exclude  recognized 
safety  glazing  materials  for  reasons 
imrelated  to  the  glazing's  ability  to 
break  safely,  such  as  light  transmission, 
light  distortion,  and  abrasion  resistance. 
GE  plastics  further  conmiented  that 
specifying  a  requirement  for  laminated 
glass  would  exclude  many  established 
safety  glazing  materials.  GE  Plasties 
recommended  that,  if  safety  glazing  is 
desired,  FRA  incorporate  instead  the 
1984  version  of  the  ANSI  Z97.1  safety 
glazing  standard  for  use  in  buildings, 
which  defines  safety  glazing  as  "Glazing 
materials  so  constructed,  treated,  or 
combined  with  other  materials  that,  if 
broken  by  human  contact,  the  likelihood 
of  cutting  and  piercing  injuries  that 
might  result  from  such  contact  is 
minimized." 

AtoHaas  Americas.  Inc.,  (AtoHaas) 
similarly  commented  that  the  ASl 


standard  incorporated  in  FRA's  interior 
glazing  proposal  is  an  external  glazing 
standard  that  contains  requirements 
which  may  not  be  needed  for  internal 
glazing,  such  as  light  stability,  liuninous 
transmittance,  and  abrasion  resistance. 
Likewise,  AtoHaas  commented  that 
specifying  a  requirement  for  laminated 
glass  would  exclude  other  materials  able 
to  meet  the  safety  needs  here  for 
internal  glazing.  AtoHaas  noted  that 
there  are  many  types  of  glazing  that 
would  shatter  or  break  in  a  safe  marmer, 
and  urged  FRA  to  examine  the 
American  National  Standard  for  Safety 
Glazing  Used  in  Buildings  for  products 
meeting  FRA's  safety  needs.  FRA  will 
consider  these  recommendations  with 
the  Working  Group  in  the  second  phase 
of  the  rulemaking,  and  presents  them 
here  to  advance  discussion  on  potential 
requirements  for  interior  window 
glazing  in  Tier  II  passenger  equipment. 

Section  238.423     Fuel  Tanks 

This  section  contains  the 
requirements  for  fuel  tanks  for  fossil- 
fueled  Tier  II  passenger  equipment.  This 
section  should  be  read  with  the 
discussion  of  locomotive  fuel  tanks  in 
the  preamble.  This  section  contains 
separate  requirements  for  external  fuel 
tanks,  which  extend  outside  the  car 
body  structure,  and  for  internal  tanks, 
which  do  not  extend  outside  the  car 
body. 

In  commenting  on  the  proposed  rule, 
Bombardier  recommended  that  the  same 
requirements  proposed  for  Tier  I  fuel 
tanks  apply  to  Tier  II  equipment  as  well. 
Bombardier  stated  that  early  consensus 
was  reached  to  do  so  in  the  Tier  II 
working  group  during  development  of 
the  NPRM.  Bombardier  maintained  that 
this  consensus  was  based  on  the  fact 
that  there  are  no  fuel  tanks  on  the 
electric  trainsets  being  built  for  the  NEC; 
the  maximum  speed  for  a  fossil-fueled 
version  of  the  trainsets  would  be  125 
mph;  and  no  data  exists  to  support  the 
need  for  different  fuel  tank  requirements 
for  Tier  I  and  Tier  II  equipment.  Further, 
Bombardier  stated  that  the  requirements 
for  Tier  I  fuel  tanks  incorporate  the  most 
current  industry  practices  for  diesel 
electric  locomotive  fuel  tanks. 

In  response  to  Bombardier's  comment, 
FRA  believes  that  different  fuel  tank 
requirements  for  Tier  I  and  Tier  II 
equipment  may  be  appropriate  based  on 
the  different  maximum  speeds  at  which 
the  equipment  can  travel.  However, 
FRA  recognizes  that  the  specific 
differences  between  the  proposed  Tier  I 
and  Tier  II  fuel  tank  requirements  have 
not  been  tightly  justified.  Accordingly, 
the  final  rule  requires  compliance  with 
Tier  I  requirements  for  internal  fuel 
tanks,  and  includes  a  requirement  for 
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FRA  review  and  approval  of  any  Tier  11 
external  fuel  tank  for  safety  equivalence 
with  Tier  I  performance. 

As  Bombardier  pointed  out  in  its 
comments,  the  NPRM  did  contain  a 
technical  mistake  in  proposed 
§  238.223(b)(2),  which  had  as  its  Tier  II 
counterpart  proposed  §  238.423(b)(3). 
Accordingly,  these  paragraphs  have 
been  corrected  in  the  final  rule  to  reflect 
that  the  25,000-lb  yield  strength 
described  in  the  proposals  is  in  fact  a 
25,000-lb  per-square-inch  yield  strength. 

Section  238.425     Electrical  System. 

FRA  did  not  receive  any  specific 
comments  on  this  section,  and  it  is 
adopted  as  proposed.  This  section 
contains  the  requirements  for  the 
electrical  system  design  of  Tier  II 
passenger  equipment.  These 
requirements  reflect  common  electrical 
safety  practice  and  are  widely 
recognized  as  good  electrical  design 
practice.  They  include  provisions  for: 

•  Circuit  protection  against  surges, 
overload  and  ground  faults; 

•  Electrical  conductor  sizes  and 
properties  to  provide  a  margin  of  safety 
for  the  intended  application; 

•  Battery  system  design  to  prevent  the 
risk  of  overcharging  or  accumulation  of 
dangerous  gases  that  can  cause  an 
explosion; 

•  Design  of  resistor  grids  that 
dissipate  energy  produced  by  dynamic 
braking  with  sufficient  electrical 
isolation  and  ventilation  to  minimize 
the  risk  of  fires;  and 

•  Electromagnetic  compatibility 
within  the  intended  operating 
environment  to  prevent  electromagnetic 
interference  with  safety-critical 
equipment  systems  and  to  prevent 
interference  of  the  rolling  stock  with 
other  systems  along  the  right-of-way. 

Section  238.427     Suspension  System 

In  response  to  comments  on  the  1997 
NPRM  and  for  purposes  of  clarification, 
FRA  has  revised  the  requirements  of 
this  section.  Changes  from  the  NPRM 
are  noted  below  in  the  general 
discussion  of  this  section. 

As  explained  in  the  NPRM,  safetj' 
requirements  concerning  the  wheel-rail 
interface  have  traditionally  been 
addressed  as  part  of  the  track  safety 
standards.  In  parallel  with  the  Tier  II 
Equipment  Subgroup's  effort  to  develop 
high-speed  equipment  safety  standards, 
the  RSAC  Track  Working  Group 
developed  a  filial  rule  on  track  safety 
standards  which  includes  high-speed 
track  standards.  See  63  FR  33992,  June 
22,  1998.  In  October  1996,  FRA 
sponsored  a  joint  meeting  of  the  Tier  II 
Equipment  Subgroup  and  members  of 
the  Track  Working  Group  focusing  on 


the  development  of  high-speed  track 
standards  to  ensure  that  the  two  sets  of 
stemdards  not  conflict  at  the  wheel-rail 
interface,  where  they  overlap.  FRA  did 
receive  a  comment  on  the  passenger 
equipment  NPRM  that  the  two  sets  of 
standards  do  in  fact  conflict,  and  this 
comment  is  addressed  in  particular  in 
the  discussion  of  Appendix  C  to  this 
part  (Suspension  System  Safety 
Performance  Standards). 

To  ensure  safe,  stable  performance 
and  ride  quality,  paragraph  (a)  requires 
suspension  systems  to  be  designed  to 
reasonably  prevent  wheel  climb,  wheel 
unloading,  rail  rollover,  rail  shift,  and  a 
vehicle  from  overturning.  These 
requirements  must  be  met  in  all 
operating  environments,  and  under  all 
track  and  loading  conditions  as 
determined  by  the  operating  railroad.  In 
addition,  these  requirements  must  be 
met  imder  all  track  speeds  and  track 
conditions  consistent  with  the  Track 
Safety  Standards  (49  CFR  part  213),  up 
to  the  maximum  operating  speed  and 
maximum  cant  deficiency  of  the 
equipment.  These  broad  suspension 
system  performance  requirements 
address  the  operation  of  equipment  at 
both  high  speed  over  well  maintained 
track  and  at  low  speed  over  lower 
classes  of  track.  Suspension  system 
performance  requirements  are  needed  at 
both  high  and  low  speeds  as 
exemplified  by  incidents  where  stiff, 
high-speed  suspension  systems  caused 
passenger  equipment  to  derail  while 
negotiating  curves  in  yards  at  low 
speeds. 

Compliance  with  paragraph  (a)  must 
be  demonstrated  during  pre-revenue 
service  acceptance  testing  of  the 
equipment  and  by  complying  with  the 
safety  performance  standards  for 
suspension  systems  contained  in 
Appendix  C  to  this  part.  Because  better 
ways  to  demonstrate  suspension  system 
safety  performance  may  be  developed  in 
the  future,  the  rule  allows  the  use  of 
alternative  standards  to  those  contained 
in  Appendix  C  if  they  provide  at  least 
equivalent  safety  and  are  approved  by 
the  FRA  Associate  Administrator  for 
Safety  under  the  provisions  of  §  238.21. 

Paragraph  (b)  requires  the  steady-state 
lateral  acceleration  of  passenger  cars  to 
be  less  than  O.lg,  as  measured  parallel 
to  the  car  floor  inside  the  passenger 
compartment,  under  all  operating 
conditions. 

Paragraph  (c)  requires  each  truck  to  be 
equipped  with  a  permanently  installed 
lateral  accelerometer  mounted  on  the 
truck  fi-ame.  If  hunting  oscillations  are 
detected,  the  train  must  be  slowed.  FRA 
has  revised  this  section  to  specify  that 
hunting  oscillations  are  considered  a 
sustained  cyclic  oscillation  of  the  truck 


which  is  evidenced  by  lateral 
accelerations  in  excess  of  0.4g  root  mean 
square  (mean-removed)  for  2  seconds.  In 
its  comments  on  the  rule,  Talgo  had 
recommended  that  the  permissible 
limits  of  hunting  oscillations  be 
specified  in  the  rule  text  and  not  in  the 
definitions  section,  §  238.5,  as  proposed 
in  the  NPRM.  See  definition  of  hunting 
oscillations  in  proposed  §  238.5.  62  FR 
49793.  FRA  has  adopted  Talgo's 
suggestion  for  clarity.  However,  FRA 
has  not  adopted  Talgo's  alternative 
specification.  Talgo  commented  that, 
using  the  formulation  in  the  NPRM  in 
defining  hunting  oscillations  for  Tier  11 
passenger  equipment,  lateral 
oscillations  should  apply  on  a  peak 
basis,  rather  than  on  a  peak-to-peak 
basis.  Talgo  explained  that  oscillations 
would  be  considered  dangerous  if  the 
amplitude  of  six  consecutive  peaks 
exceeded  0.8g.  Talgo  added  that  this 
approach  is  followed  in  Europe,  citing 
UIC-515,  and  believed  it  more 
reasonable  than  the  proposed 
formulation.  FRA  has  revised  the 
definition  of  hunting  oscillations  to 
make  it  consistent  with  the  definition  of 
truck  hunting  in  49  CFR  §  213.333.  Note 
4  to  the  table  of  Vehicle/Track 
Interaction  Safety  Limits.  FRA 
determined  that  the  approach  using  the 
root  mean  square  (mean-removed)  was 
the  preferred  indicator  of  the  forces 
associated  with  truck  hunting,  and  takes 
into  consideration  the  oscillatorv'  nature 
of  truck  hunting.  FRA  beheves  this 
definition  of  truck  hunting  removes  the 
uncertainty  in  counting  the  number  of 
sustained  oscillations. 

FRA  has  further  revised  the  rule  to 
specify  that  the  accelerometer 
measuirements  shall  be  processed 
through  a  filter  having  a  band  pass  of 
0.5  to  10  Hz.  Talgo  also  commented  the 
rule  should  state  that  in  measuring  the 
amplitude  of  lateral  oscillations,  the 
signal  should  be  filtered  with  a  band 
pass  of  4  to  8  Hz  so  that  irrelevant 
signals  are  excluded.  FRA  has  adopted 
Talgo's  recommendation  in  general,  yet 
has  specified  a  pass  band  consistent 
with  the  track  safety  standards.  See  49 
CFR  §  213.333,  Note  3  to  table  of 
Vehicle/Track  Interaction  Safety  Limits. 

Paragraph  (d)  provides  ride  vibration 
(quality)  limits  for  vertical  accelerations, 
lateral  accelerations,  and  the 
combination  of  lateral  and  vertical 
accelerations.  These  limits  must  be  met 
while  the  equipment  is  traveling  at  the 
maximum  operating  speed  over  its 
intended  route.  In  commenting  on  the 
NPRM,  Bombardier  noted  that  the 
values  proposed  in  this  paragraph  were 
not  fully  consistent  with  the  values 
found  in  the  then-proposed  track  safety 
standards,  and  requested  that  they  be 
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made  consistent.  FRA  has  revised  the 
requi  "ements  of  this  paragraph 
accordingly.  For  clarity,  as  used  in 
paragraph  (d)(l){iii),  the  formula 
(aL-+i  iv-)  can  be  restated  as  the  sum  of 
the  sc  uare  of  both  accelerations. 

FR  I  has  combined  paragraph  (e)  of 
propc  sed  §  238.427  into  paragraph  (d)  of 
the  filial  rule  as  paragraph  (d)(2).  This 
provi;  lion  requires  that  compliance  with 
the  re  quiremsnts  of  this  paragraph  be 
demonstrated  during  the  equipment's 
pre-re  venue  service  qualification  tests 
requiied  under  §238.111  and  §213.345 
of  the  federal  track  safety  standards. 
One  0  f  the  most  important  objectives  of 
pre-re  venue  service  qualification  testing 
is  to  qemonstrate  that  suspension 
systeiii  performance  requirements  have 
been  met.  FRA  makes  clear  that  the 
requirements  of  paragraph  (d)(2)  need 
only  Ije  shown  during  pre-revenue 
servioB  qualification  testing  of  the 
equipjnent. 

has  added  paragraph  (d)(3)  to 
make  clear  that,  for  purposes  of 
paragraph  (d),  acceleration 
measiirements  shall  be  processed 
through  a  filter  having  a  band  pass  of 
0.5  toTlO  Hz.  In  its  comments  on  the 
NPRM,  Talgo  observed  that  the  signal 
filter  to  use  in  performing  the  limit 
calculations  had  not  been  specified  in 
this  ptragraph,  and  suggested  using  a 
band  pass  filter  of  0.4  to  10  Hz.  FRA  has 
effectively  adopted  Talgo's  comment. 

Par.  graph  (e)  requires  wheelset 
jouma  1  bearing  overheat  sensors  to  be 
provic  ed  either  on  board  the  equipment 
or  at  r  iasonable  intervals  along  the 
railroc  d's  right-of-way.  FRA  prefers 
sensoi  s  to  be  on  board  the  equipment  to 
elimin  ate  the  risk  of  a  hotbox  that 
develc  ps  between  wayside  locations. 
Howe'  rer,  FRA  does  recognize  that 
onboa  d  sensors  have  a  history  of  falsely 
detect  ng  overheat  conditions,  causing 
signifi  sant  operating  difficulties  for 
some  I  lassenger  railroads. 

FRJ*  has  clarified  paragraph  (e)  based 
on  a  CI  »mment  from  Bombardier  that  this 
provis  on  should  apply  to  each  wheelset 
jouma  I  bearing,  and  not  to  each 
equipi  lent  bearing  as  stated  in 
§  238.'  27(f),  see  62  FR  49818.  This  is  in 
accorc  with  FRA's  original  intent. 

Sectio  1  238.429    Safety  Appliances 


This 


section  contains  the 


requiri  sments  for  safety  appliances  for 
Tier  II  passenger  equipment.  FRA  has 
attemj  ted  to  simplify  and  clarify  how 
the  Sa  ety  Appliance  Standards 
contai  led  in  49  CFR  part  231  and  49 
U.S.C.  20302(a)  will  be  applied  to  Tier 
II  pass  ;nger  equipment.  The 
requin  iments  contained  in  this  section 
are  bas  ically  a  restatement  of  existing 
requir(  iments  but  tailored  specifically 


for  application  to  this  new  and 
somewhat  unconventional  equipment. 
They  represent  the  consensus 
recommendation  of  the  Tier  II 
Equipment  Subgroup. 

Thas  final  rule  has  retained  all  of  the 
requirements  proposed  in  the  1997 
NPRM.  The  only  modification  to  the 
safety  appliance  requirements  is  in 
response  to  one  commenter's 
recommendation  that  the  requirements 
related  to  sill  steps  be  made  more 
consistent  with  existing  regiilations.  As 
a  result,  the  requirement  contained  in 
paragraph  (e)(7),  regarding  the 
maximum  height  of  the  lowest  sill  step 
tread,  has  been  changed  to  be  consistent 
with  existing  regulations  and  practice. 

This  same  conmienter  also 
reconmiended  that  a  specific  grade  of 
steel  be  designated  in  the  requirements 
for  the  steel  or  other  materials  used  for 
handrails,  handholds,  and  sill  steps,  and 
that  the  grade  of  SAE  (Society  of 
Automotive  Engineers)  bolt  to  be  used 
as  mechanical  fasteners  be  specified  as 
well.  FRA  believes  that  steel  or  other 
materials  used  for  handrails,  handholds, 
and  sill  steps  should  at  least  be 
equivalent  to  specification  ASTM  A- 
576,  Grade  1015-1020  steel.  However, 
to  the  extent  this  need  be  specified  as 
a  requirement,  FRA  believes  it  would  be 
more  appropriate  to  consider  doing  so 
for  safety  appliances  on  all  passenger 
equipment^ — not  just  Tier  II  passenger 
equipment.  FRA  had  not  made  such  a 
proposal  in  the  NPRM;  and  this  issue 
may  be  reexamined  in  Phase  II  of  the 
rulemaking.  As  for  the  strength  of 
mechanical  fasteners,  the  final  rule 
states  that  mechanical  fasteners  must 
have  a  mechanical  strength  at  least 
equivalent  to  that  of  a  V2  inch  diameter 
SAE  grade  steel  bolt,  as  FRA  had 
proposed  in  the  NPRM.  FRA  believes 
that  any  SAE  grade  of  steel  bolt  will 
satisfy  this  requirement,  and,  as  a  result, 
FRA  has  not  modified  the  final  rule  in 
this  regard. 

Paragraph  (b)  deserves  special 
mention;  it  requires  that  Tier  II 
passenger  trains  be  provided  with  a 
parking  or  hand  brake  that  can  be  set 
and  released  manually  and  can  hold  the 
equipment  on  a  3-percent  grade.  A  hand 
brake  is  an  important  safety  feature  that 
prevents  the  rolling  or  runaway  of 
parked  equipment. 

Section  238.431     Brake  System 

This  section  contains  the  brake 
system  design  and  performance 
requirements  for  Tier  11  passenger 
equipment,  and,  except  for  one 
provision,  represents  the  consensus 
recommendation  of  the  Tier  II 
Equipment  Subgroup.  The  provisions 
contained  in  this  section  are  virtually 


identical  to  the  requirements  proposed 
in  the  1997  NPRM.  Except  for  one 
commenter's  recommendation  that 
leeway  be  provided  on  the  number  of 
locations  in  a  vehicle  that  must  be 
equipped  with  a  means  to  effectuate  an 
emergency  brake  application  on  shorter 
equipment,  no  substantive  adverse 
comments  were  received  on  the 
provisions  contained  in  this  section 
and,  thus,  they  have  been  retained 
without  change. 

As  noted  in  the  1997  NPRM.  the  main 
issue  of  concern  among  Subgroup 
members  involved  the  capability  of 
sensor  technology  used  to  monitor  the 
application  and  release  of  brakes.  Labor 
representatives  maintained  that  a 
technology  that  actually  measures  the 
force  of  brake  shoes  and  pads  against 
wheels  and  brake  discs  is  required  for 
a  reliable  indication  of  brake  application 
and  release.  Railroad  operators 
contended  that  this  technology  is  not 
commercially  available  and  that 
monitoring  pressure  in  brake  cylinders 
does  provide  a  reliable  indication  of 
brake  application  and  release, 
particularly  when  those  cylinders  are 
directly  adjacent  to  the  point  where 
brake  friction  surfaces  are  forced 
together.  FRA  agrees  that  the  technology 
suggested  by  certain  labor  commenters 
is  not  currently  available  and  that  brake 
system  piston  travel  or  piston  cylinder 
pressure  indicators  have  been  used  with 
satisfactory  results  for  many  years. 
Although  FRA  agrees  that  these 
indicators  do  not  provide  100  percent 
certainty  that  the  brakes  are  effective, 
they  have  proven  effective  enough  to  be 
preferable  to  requiring  an  inspector  to 
assume  a  dangerous  position  while 
inspecting  a  train's  brake  system. 

Aside  from  this  issue,  the  rest  of  the 
brake  system  design  and  performance 
requirements  contained  in  this  section 
received  widespread  support.  In  fact, 
several  of  the  requirements  were 
contained  in  written  positions  provided 
by  both  rail  labor  and  management 
members  of  the  Subgroup,  and  virtually 
all  of  the  requirements  were  discussed 
in  the  high-speed  passenger  equipment 
section  of  the  1994  NPRM  on  power 
brakes.  See  59  FR  47693-94.  47699- 
47700.  and  47730.  Many  of  the 
requirements  in  this  section  are  similar 
to  the  requirements  for  Tier  I  passenger 
equipment  contained  in  §  238.231,  thus 
the  discussion  related  to  that  section 
should  be  read  in  conjunction  with  the 
following  discussion. 

Paragraph  (a)  of  this  section  is 
virtually  identical  to  the  requirement 
related  to  the  braking  systems  of  Tier  I 
passenger  equipment  in  §  238.231(a). 

Paragraph  (bj  contains  a  requirement 
similar  to  that  in  §  238.231(b)  and  is 


Federal  Register/Vol.  64,  No.  91  / Wednesday,  May  12,  1999 /Rules  and  Regulations  25639 


intended  to  protect  railroad  employees. 
FRA  believes  that  inspectors  of 
equipment  must  be  able  to  ascertain  if 
brakes  are  applied  or  released  without 
placing  themselves  in  a  vulnerable 
position.  This  final  rule  allows  railroads 
the  flexibility  of  using  a  reliable 
indicator  in  place  of  requiring  direct 
observation  of  the  brake  application  or 
piston  travel  because  the  designs  of 
many  of  the  brake  systems  used  on 
passenger  equipment  make  direct 
observation  of  the  brakes  extremely 
difficult.  Brake  system  piston  travel  or 
piston  cylinder  pressure  indicators  have 
been  used  with  satisfactory  results  for 
many  years.  Although  indicators  do  not 
provide  100  percent  certainty  that  the 
brakes  are  effective,  they  have  proven 
effective  enough  to  be  preferable  to 
requiring  an  inspector  to  assume  a 
dangerous  position. 

Paragraph  (c)  is  virtually  identical  to 
the  requirement  contained  in 
§  238.231(c),  and  is  a  fundamental  brake 
system  performance  requirement  that  an 
emergency  brake  application  feature  be 
available  at  any  time  and  produce  an 
irretrievable  stop.  This  paragraph 
contains  an  additional  requirement  that 
a  means  to  actuate  the  emergency  brake 
be  provided  at  two  locations  in  each 
unit  of  the  train.  This  additional 
requirement  ensiues  the  availability  of 
the  emergency  brake  feature  and  is  in 
accordance  with  the  current  available 
design  of  high-speed  passenger 
equipment.  FRA  received  comments 
from  Renfe  Talgo  recommending  that 
FRA  change  this  requirement  to  permit 
shorter  equipment  to  provide  only  one 
location  in  each  unit  of  a  train  with  a 
means  to  actuate  the  emergency  brake. 
This  commenter  recommends  such 
leeway  due  to  the  fewer  number  of 
passengers  in  these  imits  and  due  to  the 
distance  any  one  passenger  would  be  to 
the  actuation  device  when  compared  to 
the  distance  in  standard  length 
passenger  train  units.  FRA  has  modified 
this  paragraph  to  provide  that 
equipment  diat  is  45  feet  or  less  in 
length  (approximately  one-half  the 
length  of  standard  passenger  equipment) 
need  provide  a  means  to  actuate  the 
emergency  brake  at  only  one  location  in 
each  such  unit  of  the  train. 

Paragraph  (d)  requires  the  brake 
system  to  be  designed  to  prevent 
thermal  damage  to  wheels  and  brake 
discs. 

Paragraph  (e)  contains  requirements 
related  to  blended  braking  systems. 
These  requirements  are  similar  to  those 
contained  in  §  238.231(j).  The  only 
additional  requirement  is  that  the 
operational  status  of  the  electric  portion 
of  the  blended  brake  be  displayed  in  the 
operator's  cab.  Operators  of  this  high- 


speed equipment  may  use  different  train 
handling  procedures  when  the  electric 
portion  of  blended  brake  is  not 
available.  Therefore,  a  dangerous 
situation  could  arise  when  an  operator 
of  these  high-speed  trainsets  expects  the 
electric  portion  of  the  blended  brake  to 
be  available  and  it  is  not.  FRA  believes 
that  when  operations  exceed  125  mph 
either  the  train  must  not  be  used  if  die 
electric  portion  of  the  blended  brake  is 
not  available,  or  the  train  operator  must 
know  that  the  electric  portion  of  the 
blended  brake  is  not  available  so  he  or 
she  can  be  prepared  to  use 
compensating  train  handling 
procediu^s.  Further,  FRA  believes  that 
if  the  additional  heat  input  to  wheels  or 
discs  caused  by  lack  of  the  electric 
portion  of  the  blended  brake  causes 
thermal  damage  to  these  braking 
siu-faces,  then  the  electric  portion  of  the 
blended  brake  should  be  considered  a 
required  safety  feature  and,  unless  it  is 
available,  the  equipment  should  not  be 
used. 

Paragraph  (f)  requires  the  brake 
system  to  allow  a  disabled  train's 
pneumatic  brakes  to  be  controlled  by  a 
conventional  locomotive  during  rescue 
operations. 

Paragraph  (g)  requires  that  Tier  II 
passenger  trains  be  equipped  with  an 
independent  brake  failure  detection 
system  that  compares  brake  commands 
to  brake  system  outputs  to  determine  if 
a  failure  has  occurred.  This  paragraph 
also  requires  that  the  brake  failure 
detection  system  report  failures  to  the 
automated  monitoring  system,  which  is 
contained  in  §  238.445.  thus  alerting  the 
train  operator  to  potential  brake  system 
degradation  so  that  the  operator  can  take 
corrective  action  such  as  slowing  the 
train. 

Paragraph  (h)  requires  that  all  Tier  II 
passenger  equipment  be  provided  with 
an  adhesion  control  system  designed  to 
automatically  adjust  the  braking  force 
on  each  wheel  to  prevent  sliding  during 
braking.  This  paragraph  also  requires 
that  the  train  operator  be  alerted  in  the 
event  of  a  failure  of  this  system  with  a 
wheel  slide  alarm  that  is  visual  or 
audible,  or  both.  This  feature  ties  the 
adhesion  control  system  to  the 
automated  monitoring  system  and 
prevents  dangerous  wheel  slide  flat 
conditions  that  can  be  caused  when 
wheels  lock  during  braking. 

Section  238.433    Draft  System 

FRA  is  requiring  that  leading  and 
trailing  automatic  couplers  of  Tier  II 
trains  be  compatible  with  standard  AAR 
couplers  with  no  special  adapters  used. 
FRA  believes  that  compatibility  with 
standard  couplers  is  necessary  in  order 
that  a  conventional  locomotive  could 


assist  in  the  rescue  of  disabled  Tier  11 
passenger  equipment.  In  addition, 
couplers  must  include  an  automatic 
coupling  feature  as  well  as  an 
uncoupling  device  that  complies  with 
49  U.S.C.  chapter  203.  49  CFR  part  231, 
and  49  CFR  §  232.2.  FRA  believes  diat 
automatic  uncoupling  devices  are 
necessary  in  order  to  comply  with  the 
intent  of  the  statute  so  that  employees 
will  not  have  to  place  themselves 
between  equipment  in  order  to  perform 
coupling  or  uncoupling  operations. 


Section  238.435 
Surfaces 


Interior  Fittings  and 


This  section  contains  the 
requirements  for  interior  fittings  and 
surfaces.  Once  survivable  space  is 
ensured  by  basic  vehicle  structural 
strength  and  crash  energy  management 
requirements,  the  design  of  interior 
features  becomes  an  important  factor  in 
preventing  or  mitigating  injuries 
resulting  from  collisions  or  derailments. 
Loose  seats,  equipment,  and  luggage  are 
a  significant  cause  of  injuries  in 
passenger  train  collisions  and 
derailments. 

Paragraphs  (a)  through  (c)  contain 
requirements  for  the  design  of  passenger 
car  seats  and  the  strength  of  their 
attachment  to  the  car  body.  These 
requirements  are  based  on  sled  tests  of 
passenger  coach  seats,  seat  tests 
conducted  for  other  modes  of 
transportation,  and  computer  modeling 
to  predict  the  results  of  passenger  train 
collisions.  These  provisions  include  a 
requirement  for  shock  absorbent 
material  on  the  backs  of  seats  to  cushion 
the  impacts  of  passengers  with  the  seats 
ahead  of  them. 

FRA  has  modified  paragraph  (a)  based 
on  comments  received  in  response  to 
the  NPRM.  In  die  NPRM.  FRA  proposed 
requiring  a  seat  back  in  a  passenger  car 
to  be  designed  to  withstand,  with 
deflection  but  without  total  failure,  the 
load  of  a  seat  occupant  who  is  a  95th- 
percentile  male  accelerated  at  8g  who 
impacts  the  seat  back.  See  62  FR  49819. 
Simula,  in  commenting  on  the  NPRM. 
suggested  that  the  seat  back  in  a 
passenger  car  should  be  designed  to 
withstand,  with  deflection  but  without 
total  failure,  the  impact  of  unrestrained 
occupant(s)  seated  behind  the  test 
article  (seat  back)  and  subjected  to  the 
same  crash  pulse.  Further,  in  its 
comments  on  the  NfPRM,  Bombardier 
noted  that  the  design  of  the  seats  in 
Amtrak's  HTS  is  based  on  a  185-pound 
occupant  according  to  Amtrak's 
specification,  while  paragraph  (a) 
specified  the  occupant  size  as  a  95tL 
percentile  male. 

In  the  final  rule,  paragraph  (a) 
requires  that  the  design  of  the  seat  back 
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and  s  eat  attachment  withstand,  with 
defle  :tion  but  without  total  failure,  the 
load  issociated  with  the  impact  into  the 
seat  I  ack  of  an  unrestrained  95th- 
perce  ntile  adult  male  initially  seated 
behii  d  the  seat,  when  the  floor  to  which 
the  s<  at  is  attached  decelerates  with  a 
trianj  ular  crash  pulse  having  a  peak  of 
8g  an  1  a  duration  of  250  milliseconds. 
(As  u  sed  in  this  section,  a  95th- 
perce  ntile  adult  male  has  been  defined 
in  §  2  38.5.)  This  modification  clarifies 
the  ir  tent  of  the  proposal,  and  specifies 
a  eras  h  pulse.  As  noted  by  Simula, 
speci  ying  a  crash  pulse  recognizes  the 
impo  tance  of  testing  seats  dynamically 
to  ref  resent  actual  conditions  in  a  train 
collis  on.  Paragraph  (a)  has  also  been 
modi  led  to  incorporate  paragraph  (c)(1) 
of  the  proposed  rule  by  stating  that  the 
seat  a  tachment  must  also  resist  the 
speci  ied  load  as  well,  and  this  is 
discu  ised  below. 

In  response  to  Bombardier's  comment 
on  th( !  size  of  the  occupant  seated 
behind  the  seat  being  tested  for 
purpc  ses  of  determining  the  required 
strenj  th  of  the  seat,  FRA  notes  that  the 
speci  ication  for  Amtrak's  HTS  does 
provii  le  for  use  of  a  smaller  occupant 
than  is  specified  in  the  rule.  However, 
the  AJntrak  specification  also  provides 
that  tie  occupant  be  subjected  to  a  more 
sever*  crash  pulse  than  that  specified  in 
the  nie.  As  a  result,  FRA  believes  that 
under  paragraph  (a)  the  energy  required 
to  be  i  ibsorbed  by  the  seat  being  tested 
is  not  greater  than  that  provided  for  in 
the  Ai  ntrak  specification,  and  FRA  has 
not  m  Ddified  the  rule  on  this  point. 

As  1  loted  above,  FRA  has  modified 
paragi  aph  (c)  in  the  final  rule  by 
incon  orating  proposed  paragraph  (c)(1) 
into  piragraph  (a)  of  the  final  rule  and 
retaining,  as  renumbered  in  paragraph 
(c)  of  me  final  rule,  proposed 
paragfephs  (c)(2)  and  (c)(3)  in  the 
NPR^^.  See  62  FR  49819.  FRA  has 
incorporated  proposed  paragraph  (c)(1) 
into  paragraph  (a)  of  the  final  rule  based 
in  pari  on  a  comment  from  Simula  that 
the  uliimate  strength  of  a  seat 
attachment  to  a  passenger  car  body  shall 
be  suf  icient  to  withstand  a  crash  pulse 
repres  anting  a  typical  train  accident 
(275  n  isec  triangular  pulse,  peak 
acceleration  10  G)  and  the  impact  of  an 
unrestrained  occupant(s)  behind  the  test 
article .  Incorporating  the  longitudinal 
streng  h  requirement  proposed  for  the 
seat  al  tachment  in  paragraph  (c)(1)  of 
the  Nl'RM  into  paragraph  (a)  of  the  final 
rule  Tetionalizes  the  rule  and  recognizes 
that  tl:  e  seat  attachment  requirement 
and  th  e  seat  back  requirement  both  take 
into  a(  icount  the  force  of  a  train 
occup  mt  impacting  the  seat  from 
behin(  I.  However,  FRA  has  not  adopted 
Simul  I's  recommendation  to  increase 


the  g  loading  that  the  seat  attachment  is 
required  to  withstand  or  specify  a  crash 
pulse  as  long  as  275  milliseconds, 
triangular.  Simula's  recommendation 
appears  to  be  based  on  the  assumption 
that  higher  speed  train  collisions  will 
result  in  greater  decelerations  of  longer 
duration  in  a  trailer  car.  Yet,  FRA 
believes  that  the  resulting  decelerations 
will  have  only  a  longer  duration.  As  the 
duration  for  which  an  occupant  impacts 
an  interior  surface  has  a  negligible 
influence  on  potential  injury,  the  8g 
force  and  250  msec  crash  pulse 
specified  in  this  paragraph  is 
appropriate  for  Tier  II  passenger 
equipment. 

The  lateral  and  vertical  loading 
requirements  in  paragraph  (c)  remain 
unchanged  from  the  NPRM  other  than 
being  renumbered. 

FRA  has  not  incorporated  two  other 
comments  from  Simula  on  this  section 
for  the  reasons  noted  below.  First, 
Simula  suggested  adding  a  requfrement 
that  two  rows  of  seats  should  be 
included  in  the  seat  testing  and 
positioned  to  represent  the  row-to-row 
pitch  for  installation.  FRA  has  not 
modified  the  rule  in  this  regard,  because 
FRA  believes  it  evident  that  in  testing 
seats  to  show  compliance  with  the 
requirements  of  this  section  the 
positioning  of  the  seats  must  represent 
the  actual  positioning  of  the  seats  in  the 
passenger  car  subject  to  the 
requirements  of  this  section.  In 
addition,  Simula  recommended  that 
instrumented  Hybrid  ID  dummies  be 
seated  in  the  row  behind  the  test  article 
to  determine  occupant  injury  potential 
during  a  dynamic  test,  and  that  the  data 
measured  by  the  dummies  meet 
specified  injury  criteria  available  in  a 
pending  APTA  standard.  Simula  further 
recommended  that  the  number  and  size 
of  unrestrained  occupants  (crash  test 
dummies)  to  be  used  in  testing  be 
defined  in  the  APTA  standard.  Simula 
noted  that  the  results  of  ongoing 
research  will  be  used  to  complete  the 
standard,  and  that  to  meet  injury 
performance  criteria  the  railroad  may 
have  to  use  some  form  of  occupant 
restraint  system.  As  evidenced  by 
Simula's  comments,  specifying 
occupant  injury  criteria  is  an  ongoing 
issue  and,  as  such,  is  best  deferred  to 
the  second  phase  of  this  rulemaking. 
FRA  does  recognize  that  pursuing  the 
specification  of  occupant  injmy  criteria 
is  both  sound  and  technically 
appropriate,  and  encourages  research  in 
this  regard  for  use  in  the  second  phase 
of  the  rulemaking,  in  addition  to 
examining  the  use  of  NHTSA  occupant 
injury  criteria. 

Paragraph  (d)  contains  the 
requirements  for  strength  of  attachment 


of  interior  fittings  and  is  similar  to  that 
required  in  §  238.233(c).  Similar  to  its 
comment  noted  above.  Bombardier 
remarked  that  proposed  paragraph  (d) 
specified  a  95th-percentile  male  for  use 
in  determining  the  required  strength  of 
certain  interior  fittings.  See  62  FR 
49819-20.  Bombardier  explained  that 
the  design  of  tables  for  Amtrak's  HTS 
does  not  follow  this  approach,  and  that, 
based  on  research  conducted  within  the 
rail  industry,  it  relates  to  impact 
velocities  of  a  185-pound  occupant. 
Bombardier  was  unsure  how  the 
proposed  rule  compared  to  the  way 
tables  were  being  designed  and 
constructed  for  Amfrak's  HTS,  and 
requested  that  the  practicality  of  the 
proposed  approach  be  first  considered. 
As  FRA  responded  above  to 
Bombardier's  similar  comment,  FRA 
believes  that  specifying  a  larger 
occupant  size  will  not  in  itself  increase 
the  strength  that  the  fitting  is  required 
to  withstand  since  the  Amtrak 
specification  provides  that  the  185- 
pound  occupant  must  resist  a  more 
severe  crash  pulse  than  that  provided  in 
the  rule.  FRA  believes  the  requirement 
in  paragraph  (d)  is  not  greater  than  that 
required  under  the  Amtrak  specification 
for  HTS. 

Paragraph  (e)  contains  a  special 
requirement  for  the  ultimate  strength  of 
seats  and  other  fittings  in  the  cab  of  a 
power  car.  Due  to  the  extra  strength  of 
the  cab,  its  structure  is  capable  of 
resisting  forces  caused  by  accelerations 
that  exceed  lOg.  As  a  result,  benefit  can 
be  gained  from  a  greater  longitudinal 
strength  requfrement  for  seat  and  other 
interior  fitting  attachments.  FRA  is 
therefore  requiring  that  seats  and 
equipment  in  the  cab  be  attached  to  the 
car  body  with  sufficient  strength  to 
resist  longitudinal  forces  caused  by  an 
acceleration  of  12g.  The  lateral  and 
vertical  requirements  remain  4g.  These 
requirements  do  not  apply  to  equipment 
located  outside  the  cab. 

In  its  comments  on  the  NPRM,  Simula 
also  recommended  that  the  12g 
longitudinal  requirement  be 
supplemented  by  a  250-milhsecond 
dynamic  crash  pulse.  However,  FRA 
believes  that  this  will  result  in  a  more 
expensive  test  without  a  corresponding 
increase  in  safety.  Simula  further 
suggested  that  the  4g  lateral  and  vertical 
loading  requfrements  apply  to  the 
combined  mass  of  the  seat  and  the  seat 
occupant.  FRA  notes  that  such  a 
requirement  is  provided  in 
§  238.447(f)(2). 

Paragraphs  (0  and  (g)  contain 
requirements  representing  good  safety 
design  practice  for  any  type  of  vehicle. 

FRA  believes  the  luggage  restraint 
requirement  in  paragraph  (h)  will 
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prevent  meiny  of  the  injuries  caused  by 
flying  luggage  that  are  typical  of 
passenger  train  collisions  and 
derailments. 

FRA  has  included  paragraph  (i)  in  the 
final  rule,  consistent  with  its  parallel 
requirement  in  §  238.233(g)  for  Tier  I 
passenger  equipment. 


Section  238.437 
Communication 


Emergency 


This  section  requires  an  emergency 
communication  system  with  back-up 
power  within  a  Tier  II  train.  This  safety 
feature  will  allow  the  train  crew  to 
provide  evacuation  and  other 
instructions  to  passengers,  and  help 
prevent  panic  that  can  occur  during 
emergency  situations. 

FRA's  principal  revision  to  this 
section  allows  passenger  cars  45  feet  or 
less  in  length  to  have  only  one 
emergency  communication  transmission 
location.  FRA  had  proposed  that 
transmission  locations  be  placed  at  both 
ends  of  each  passenger  car.  In  response 
to  the  proposal,  Talgo  commented  that 
in  considering  the  placement  of 
transmission  locations,  the  operative 
factor  should  be  the  distance  from  any 
point  on  the  train  to  the  nearest 
transmission  unit — rather  than 
specifying  that  they  be  placed  at  the 
ends  of  each  passenger  car.  Talgo 
believed  this  necessary  to  accommodate 
cars  which  are  half  the  length  in  size  of 
conventional  cars. 

As  the  length  of  a  conventional 
railroad  passenger  car  is  typically 
between  85  and  90  feet,  FRA  believes  it 
appropriate  to  require  a  car  not  more 
than  half  that  length  to  have  only  one 
emergency  communication  transmission 
unit.  However,  FRA  is  not  prepared  to 
specify  a  requirement  to  place  such 
transmission  units  solely  on  the 
distance  from  any  point  on  the  train  to 
the  nearest  transmission  unit.  By  taking 
into  account  the  location  of 
transmission  units  on  a  train  level,  the 
nearest  transmission  unit  to  a  passenger 
seated  in  one  car  may  in  fact  be  a 
transmission  unit  located  in  an 
adjoining  car.  However,  having  to  pass 
into  an  adjoining  car  to  access  the 
transmission  unit,  although  nearer 
linearly,  may  at  a  minimum  be 
impracticable  in  certain  situations.  FRA 
believes  that  each  Tier  II  passenger  car, 
no  matter  its  size,  must  have  its  own 
emergency  communication  transmission 
unit. 

This  section  also  requires  that 
emergency  communication  transmission 
locations  be  marked  with  luminescent 
material,  that  clear  instructions  be 
provided  for  the  use  of  the  emergency 
communication  system,  and  that  the 
emergency  communication  system  have 


back-up  power  for  a  minimum  period  of 
90  minutes. 

In  conmienting  on  the  rule,  the  NTSB 
noted  that  FRA  had  not  proposed 
emergency  commimication 
requirements  for  Tier  I  operations.  The 
NTSB  believed  that  emergency 
communication  requirements  are 
necessary  for  Tier  I  operations  because 
the  majority  of  passenger  train  accidents 
have  occurred  in  those  operations.  The 
NTSB  also  stated  that  emergency 
conmiunication  requirements  should 
not  be  limited  to  intra-train  operations, 
but  include  as  well  the  ability  to 
communicate  from  the  train  to  outside 
sources.  In  a  similar  comment  on  the 
NPRM,  the  UTU  stated  that  passenger 
trains  should  not  be  dispatched  without 
working  head  end  radios  and  a  reliable 
backup  system.  The  UTU  also 
commented  that  all  conductors  and 
crewmembers  should  be  issued  portable 
radios  capable  of  communicating  with 
each  other,  the  head  end,  and  the 
dispatcher  or  control  center. 

FRA  is  not  applying  the  Tier  11 
requirements  for  intra-train  emergency 
commiuiication  to  Tier  I  operations  at 
this  time.  FRA  agrees  with  the  NTSB's 
comment  that  emergency 
communication  requirements  should 
not  be  a  function  of  speed,  but  rather  a 
function  of  the  design  and  configxiration 
of  the  train  and  the  terrain  in  which  the 
train  operates.  Yet,  FRA's  decision  here 
is  not  based  on  speed.  FRA  initially 
proposed  to  limit  this  proposal  to  Tier 
n  passenger  trains  because  such  trains 
are  intended  to  operate  as  a  fixed  unit, 
unlike  most  Tier  I  passenger  trains. 
Whereas  an  emergency  system  to 
communicate  throughout  the  train  may 
be  more  easily  provided  for  in  a  train 
which  remains  as  a  fixed  unit,  the 
interchangeability  of  passenger  cars  and 
locomotives  raises  practical 
considerations  about  the  compatibility 
of  communications  equipment  in  a  Tier 
I  passenger  train.  FRA  believes  it  best  to 
address  these  considerations  and  further 
examine  requirements  concerning 
emergency  communication  within  a 
Tier  I  train  in  the  second  phase  of  the 
rulemaking,  following  consideration  of 
these  issues  by  the  APTA  PRESS  Task 
Force. 

As  to  requirements  for  emergency 
commimication  from  a  train  to  an 
outside  source,  FRA  has  addressed  such 
requirements  in  the  Railroad 
Communications  final  rule,  designated 
as  Docket  No.  RSOR-12.  See  63  FR 
47182:  Sept.  4,  1998.  FRA  recognizes 
that  the  ability  to  commimicate  in  an 
emergency  is  important  for  all  trains — 
freight  and  passenger.  In  particular, 
because  passenger  trains  operate 
commingled  with  freight  trains,  the 


ability  of  a  freight  train  crew  to  notify 
a  railroad  control  center  of  an 
emergency  involving  its  train  may 
prevent  a  collision  with  an  oncoming 
passenger  train.  The  railroad 
communications  rulemaking  was 
supported  by  a  working  group, 
established  through  RSAC,  which 
specifically  addressed  communication 
facilities  and  procedures,  with  a  strong 
emphasis  on  passenger  train  emergency 
requirements.  In  general,  section 
220.209  of  the  Railroad 
Communications  final  rule  provides 
that,  for  each  railroad  having  no  fewer 
than  400,000  employee  work  hours, 
each  occupied  controlling  locomotive  in 
a  train  shall  have  a  working  radio  that 
can  communicate  with  the  control 
center  of  the  railroad,  and  each  train 
shall  edso  have  communications 
redundancy,  i.e.,  a  working  radio  on 
another  locomotive  in  the  consist  or 
other  means  of  working  wireless 
communication.  See  49  CFR  §  220.9;  63 
FR  47195-6.  Moreover,  in  addition  to 
the  requirements  of  the  Railroad 
Communications  rule,  FRA  notes  that 
intercity  passenger  and  commuter 
railroads  afready  make  extensive 
provision  for  ensuring  communication 
capabiUties  during  emergencies.  FRA 
believes  that  other  communications 
issues  have  been  resolved  either  in  the 
railroad  communications  rulemaking, 
the  passenger  train  emergency 
preparedness  rulemaking,  or  this  final 
rule.  However,  any  final  issues  can  be 
addressed  in  the  second  phase  of  this 
rulemaking. 

Section  238.439    Doors 

This  section  contains  the 
requirements  for  doors  on  Tier  II 
passenger  cars.  This  section  should  be 
read  with  the  discussion  of  passenger 
car  doors  earlier  in  the  preamble.  As 
stated,  FRA  has  modified  the 
requirement  for  the  number  of  exterior 
side  doors  per  passenger  car  (contained 
in  paragraph  (a))  by  specifying  that  each 
car  shall  have  a  minimum  of  two  such 
doors. 

The  requirements  in  paragraph  (b)  are 
similar  to  those  contained  in 
§  238.235(b)  for  Tier  I  passenger 
equipment.  However,  the  requirements 
of  paragraph  (c)  have  no  counterpart  in 
§  238.235.  This  paragraph  requires  the 
status  of  powered,  exterior  side  doors  to 
be  displayed  to  the  crew  in  the 
operating  cab  and,  if  door  interlocks  are 
used,  the  sensors  to  detect  train  motion 
must  nominally  be  set  to  operate  at  not 
more  than  3  mph.  Such  equipment  is 
well  within  current  technology. 
Paragraph  (d)  requires  that  powered, 
exterior  side  doors  be  connected  to  an 
emergency  back-up  power  system. 
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Paratraph  (e)  is  identical  to  that 
provided  for  Tier  I  passenger  equipment 
in  §^38. 235(c) 

Paragraph  (f)  requires  passenger 
com]  lartment  end  doors  to  be  equipped 
with  a  kick-out  panel,  pop-out  window, 
or  ot  ler  means  of  egress  in  the  event  the 
doors  will  not  open,  or  be  so  designed 
as  to  pose  a  negligible  probability  of 
becoi  ning  inoperable  in  the  event  of 
carbc  dy  distortion  following  a  collision 
or  derailment.  This  paragraph  does  not 
appl] '  to  such  doors  providing  access  to 
the  e  cterior  of  a  trainset,  however,  as  in 
the  c  ise  of  an  end  door  in  the  last  car 
of  a  t  ain.  In  the  NPRM,  FRA  discussed 
that  ( le  requirements  in  this  paragraph 
origii  lally  arose  out  of  the  NTSB's 
emer  ;ency  safety  recommendations 
folloi  dng  its  investigation  of  the 
Febnary  16,  1996,  collision  between  a 
MAR  2  commuter  train  and  an  Amtrak 
passe  nger  train  in  Silver  Spring. 
Mary  and.  See  62  FR  49734-5. 
Speci  fically.  as  stated  in  its  final 
railroad  accident  report,  the  NTSB 
recor  unended  that  FRA: 

Req  aire  all  passenger  cars  to  have  either 
remov  able  windows,  kick  panels,  or  other 
suitab  e  means  for  emergency  exiting  through 
the  in  erior  and  exterior  passageway  doors 
where  the  door  could  impede  passengers 
exitin  ;  in  an  emergency  and  take  appropriate 
emerg  mcy  measures  to  ensure  corrective 
action  until  these  measures  are  incorporated 
into  n:  inimum  passenger  car  safety 
standards.  (NTSB/RAR-97/02)  (R-97-15) 

As  3xplained  in  the  NfPRM,  FRA 
propc  sed  that  the  first  practical 
application  of  the  NTSB's 
recon  imendation  be  made  with  respect 
to  Ti«  r  II  passenger  car  end  doors.  See 
62  FF  49735.  FRA  has  been  assisting 
APT/ .  through  its  PRESS  task  force 
exam  ne  the  full  range  of  options  for 
imple  menting  the  NTSB 
recon  mendation  in  Tier  I  passenger 
equip  ment.  in  addition  to  the  Volpe 
Cente  r's  work  on  emergency  egress  on  a 
systeiis  level.  These  complementary 
efforti  1  will  be  brought  together  in  the 
second  phase  of  the  rulemaking. 

FRi  L  notes  that  it  has  modified 
parag  aph  (f)  from  the  proposal  in  the 
NPRN  [,  see  62  FR  49820  (proposed 
§  238, 441(d)),  to  permit  Tier  11  passenger 
car  d(  ors  to  be  designed  without  a  kick- 
out  pi  nel,  pop-out  window,  or  like 
feattue,  provided  that  the  doors  pose  a 
neglif  ible  probability  of  becoming 
inope  rable  in  the  event  of  carbody 
distoi  tion  following  a  collision  or 
derai  ment.  FRA  believes  this 
modi  ication  is  consistent  with  the 
NTSB 's  safety  recommendation 
(R-97-15). 

Par  igraph  (g)  is  reserved  for  door 
marki  tig  and  operating  instruction 
requii  ements.  These  requirements  are 


currently  provided  in  the  rule  on 
pcissenger  train  emergency  preparedness 
at  49  CFR  §  239.107.  See  63  FR  24630. 
24680.  In  phase  II  of  the  rulemaking. 
FRA  will  consider  integrating  the  door 
marking  and  operating  instruction 
requirements  found  in  part  239  with 
this  part.  Additionally.  FRA  will 
consider  revising  those  requirements  as 
necessary. 

Section  238.441     Emergency  Roof 
Entrance  Location 

This  section  requires  that  Tier  II 
passenger  equipment  either  have  a  roof 
hatch  or  a  clearly  marked  structural 
weak  point  in  the  roof  to  provide  quick 
access  for  properly  equipped  emergency 
personnel.  Such  features  will  aid  in 
removing  passengers  and  crewmembers 
from  a  vehicle  that  is  either  on  its  side 
or  upright. 

In  die  NPRM,  FRA  proposed  that  each 
Tier  II  passenger  car  be  equipped  with 
a  minimum  of  two  such  emergency  roof 
entrance  locations.  See  62  FR  49820. 
Talgo,  in  its  comments  on  this  proposal, 
remarked  that  a  passenger  car  half  the 
length  of  a  conventional  passenger  car 
should  require  only  one  roof  hatch  or 
structural  weak  point.  Further. 
Bombardier  commented  that  the  high- 
speed trainsets  it  is  constructing  for 
Amfrak  will  have  only  one  structural 
weak  point  located  in  the  center  of  the 
passenger  cars  due  to  the  location  of 
roof-mounted  air  conditioning  units  at 
each  end  of  the  cars. 

In  the  final  rule,  each  Tier  11 
passenger  car  and  each  cab  of  a  power 
car  is  required  to  have  at  least  one 
emergency  roof  entrance  location  to 
permit  the  evacuation  of  the  vehicle's 
occupants  through  the  roof.  Beyond  the 
issue  of  the  sufficiency  of  the  number  of 
emergency  roof  entrance  locations  for 
Tier  II  passenger  equipment  is  the  larger 
issue  of  applying  requirements  for 
emergency  roof  entrance  locations  to 
Tier  I  passenger  equipment.  The  final 
rule  does  not  contain  such  requirements 
for  Tier  I  passenger  equipment,  and 
there  was  no  consensus  within  the 
Working  Group  to  do  so.  See  62  FR 
49750-1.  However,  FRA  believes  that 
work  within  the  APTA  PRESS  Task 
Force  will  lead  to  reconciliation  of  Tier 
I  and  Tier  II  requfrements  on  this  issue. 
FRA  intends  to  reexamine  the 
requirements  of  this  section  in  the 
second  phase  of  the  rulemaking  with  a 
view  to  applying  emergency  roof 
entrance  locations  requirements  to  Tier 
I  passenger  equipment.  In  the  meantime, 
the  public  is  entitled  to  the  protection 
afforded  by  the  Tier  II  standard.  High- 
speed derailments  may  be  more  severe 
because  of  the  total  energy  involved  and 
a  potentially  longer  "ride  down"  during 


which  injuries  may  occur,  rendering 
occupants  incapable  of  exiting  the  train 
under  their  own  power. 

Paragraph  (b)  is  reserved  for  marking 
and  instruction  requirements  to  be 
specified  as  necessary  in  the  second 
phase  of  this  rulemaking. 

Section  238.443     Headlights 

FRA  received  no  comments  on  this 
provision,  and  it  is  adopted  as 
proposed.  Because  of  the  high  speeds  at 
which  Tier  II  passenger  equipment 
operates,  FRA  is  requiring  that  a 
headlight  be  directed  farther  in  front  of 
the  train  to  illuminate  a  person  than  is 
currently  required  for  existing 
equipment  under  49  CFR  §  229.125(a).  A 
Tier  11  passenger  train  will  travel 
distances  more  quickly  than  a  Tier  I 
passenger  train,  and  the  train  operator 
will  have  less  time  to  react,  thereby 
necessitating  earlier  awareness  of 
objects  on  the  track. 

FRA  notes  that,  as  further  specified  in 
49  CFR  §  229.125(d)-{h).  locomotives 
operated  at  speeds  greater  than  20  miles 
per  hour  over  one  or  more  public 
highway-rail  crossings  are  required  to  be 
equipped  with  operative  auxiliary 
lights.  The  requirements  contained  in 
§  229.125(d)-(h)  do  apply,  according  to 
their  terms,  to  Tier  II  passenger 
equipment.  Any  proposal  to  the 
contrary  in  the  NPRM  was  made  in 
error. 

Section  238.445    Automated 
Monitoring 

This  section  contains  the 
requirements  related  to  the  automated 
monitoring  of  the  status  or  performance 
of  various  safety-related  systems  on  Tier 
II  passenger  trains.  A  number  of 
passenger  train  accidents  have  been 
either  fully  or  partly  caused  by  human 
error.  The  faster  operating  speeds  of  Tier 
II  passenger  equipment  will  afford  the 
train  operator  less  time  to  evaluate  and 
react  to  potentially  dangerous 
situations,  thereby  increasing  the 
potential  for  accidents.  Automated 
monitoring  systems  can  decrease  the 
risk  of  accidents  by  alerting  the  train 
operator  to  abnormal  conditions  and 
advising  the  operator  as  to  necessary 
corrective  action.  Such  systems  can 
even  be  designed  to  take  corrective 
action  automatically  in  certain 
situations. 

FRA  received  no  comments  on  this 
section  as  proposed,  and  paragraphs  (a) 
and  (c)  have  been  adopted  without 
substantive  change.  However,  FRA  has 
modified  paragraph  (b)  to  make  clear 
when  immediate  corrective  action  must 
be  taken  in  the  event  a  system  or 
component  required  to  be  monitored  is 
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operating  outside  of  its  predetermined 
safety  limits. 

Paragraph  (a)  requires  a  Tier  II 
passenger  train  to  be  equipped  to 
monitor  the  performance  of  a  minimum 
set  of  safety-related  systems  and 
components.  The  monitoring  system  can 
also  be  used  to  provide  information  for 
trouble-shooting  and  maintenance  and 
to  accumulate  reliability  data  to  form 
the  basis  for  setting  required  periodic 
maintenance  intervals. 

Paragraph  (b)  requires  the  train 
operator  to  be  alerted  when  any  of  the 
systems  or  components  required  to  be 
monitored  is  operating  outside  of 
predetermined  safety  parameters.  When 
any  such  system  or  component  is 
operating  outside  of  its  predetermined 
safety  parameters,  immediate  corrective 
action  must  be  taken  if  the  system  or 
component  defect  impairs  the  train 
operator's  ability  to  safely  operate  the 
train.  Accordingly,  a  report  of  a  system 
or  component  defect  may  not  require 
immediate  corrective  action.  The  need 
to  take  such  action  would  be 
determined  by  the  railroad  based  on 
whether  the  defective  system  or 
component  impairs  the  train  operator's 
ability  to  safely  operate  the  train. 
Fiulher,  in  the  event  immediate 
corrective  action  must  be  taken,  the  rule 
does  not  require  that  intervention  be 
automatic.  Of  course,  the  railroad 
should  have  a  valid  basis  for  either 
leaving  response  in  the  hands  of  the 
train  operator  or  making  the  corrective 
action  automatic. 

Paragraph  (c)  requires  the  monitoring 
system  to  be  designed  with  an  automatic 
self-test  feature  that  notifies  the  train 
operator  that  the  monitoring  capability 
is  functioning  correctly  and  alerts  the 
operator  that  a  system  failiu-e  has 
occurred.  Because  train  operators  can 
become  dependent  on  automated 
monitoring  systems,  they  need  to  know 
when  their  vigilance  must  be 
heightened  to  compensate  for  a 
malfunction  in  such  an  automated 
safety  tool. 

Section  238.447    Train  Operator's 
Controls  and  Power  Car  Cab  Layout 

This  section  contains  a  set  of 
requirements  for  interior  features  in  Tier 
n  power  car  cabs.  FRA  has  clarified  and 
revised  this  section,  based  on  comments 
received  in  response  to  the  proposal,  in 
two  princip^  ways:  The  seat 
requirements  in  paragraph  (f)  apply  to 
any  floor-mounted  seat  and  each  seat 
provided  for  an  employee  regularly 
assigned  to  occupy  the  power  car  cab, 
instead  of  to  each  crewmember  in  the 
cab;  and  such  seats  will  not  require 
seatbelts.  FRA  has  also  combined 
proposed  paragraphs  §  238.447(a)  and 


(b)  in  the  NPRM,  see  62  FR  49820-1, 
into  paragraph  (a)  of  this  section  in  the 
final  rule  for  economies  of  space. 
Subsequent  paragraphs  have  been 
renumbered  accordingly. 

In  its  comments  on  the  NPRM, 
Bombardier  explained  that  an  additional 
seat — commonly  a  flip-up  or  a  shelf- 
type  seat — is  in  many  cases  provided  in 
the  cab  for  a  train  crewmember  who  is 
not  normally  in  the  cab.  Bombardier 
believed  these  seats  should  not  be 
subjected  to  the  same  requirements  as 
for  the  train  operators'  seats,  as  that  was 
not  the  intent  of  discussions  within  the 
Working  Group.  Accordingly, 
Bombardier  recommended  making  clear 
that  the  requirements  in  paragraph  (f) 
apply  only  to  each  seat  provided  for  the 
train  operators. 

FRA  agrees  with  Bombardier's 
comment  that  the  requirements 
proposed  in  §  238.447(g)  of  the 
NPRMBnow  §  238.447(f)  of  the  final 
rule — need  not  apply  to  each  seat 
provided  for  a  crewmember  in  a  power 
car  cab.  FRA  recognizes  that  flip-down 
and  other  auxiliary  seats  are  provided  in 
locomotive  cabs  for  the  temporary  use  of 
employees  not  regularly  assigned  to  the 
cab.  These  employees  may  include  a 
supervisor  of  locomotive  engineers 
conducting  an  operational  monitoring 
test  of  the  engineer(s).  Such  seats  are 
typically  attached  to  an  interior  wall 
and  placed  behind  those  seats  used  by 
the  train  operators.  FRA  believes  it 
appropriate  to  clarify  the  application  of 
paragraph  (f)  in  the  final  rule  so  that  its 
requirements  apply  only  to  each  seat 
provided  for  an  employee  regularly 
assigned  to  occupy  the  power  car  cab, 
and  to  any  floor-mounted  seat  in  the 
cab.  Accordingly,  paragraph  (f)  does  not 
apply  to  a  wall-moimted,  flip-down  seat 
occupied  by  an  employee  such  as  a 
supervisor  of  locomotive  engineers  who 
occasionally  rides  in  the  cab. 

FRA  has  also  modified  paragraph  (f) 
by  not  requiring  that  seats  subject  to  that 
provision  be  equipped  with  a  single- 
acting,  quick-release  lap  belt  and 
shoulder  harness  as  defined  in  49  CFR 
§  571.209.  FRA  had  proposed  such  a 
requirement  in  the  NPRM  because  the 
crew  may  experience  high  decelerations 
in  a  collision  fi-om  the  cab's  high 
strength  and  forward  location  near  the 
expected  point  of  impact  in  many 
different  collision  scenarios.  See 
§  238.447(g)(1),  62  FR  49821.  In  its 
comments  on  the  NPRM,  the  BLE  stated 
that  its  experience  did  not  support  the 
need  to  require  a  lap  belt  and  shoulder 
harness,  and  that  its  member  engineers 
were  overwhelmingly  against  such  a 
requirement.  The  BLE  explained  that 
engineers  need  to  rapidly  exit  from  the 
seat  to  a  place  of  safety  in  the  event  of 


an  impending  accident  or  act  of 
vandalism.  In  such  instances,  the 
primary  defense  of  the  engineer  is  to 
move  quickly  &"om  harms  way. 
according  to  the  BLE,  and  operating  at 
speeds  of  150  mph  will  decrease  the 
time  a  locomotive  engineer  has  to  react 
to  such  incidents.  The  BLE  noted  that  it 
would  change  its  position  on  this  issue 
if  there  is  overwhelming  evidence  that 
the  force  of  deceleration  on  Tier  II 
equipment  would  be  so  severe  as  to 
cause  injury  to  engineers  or  interfere 
with  their  operation. 

In  its  comments  on  the  rule,  Simula 
remarked  that  formal  research  is  needed 
to  determine  both  the  feasibility  of 
incorporating  active  restraints  in  a  cab 
and  the  potential  for  the  crew  to 
actually  use  them.  Simula  also  noted  the 
option  of  exploring  passive  restraints 
such  as  air  bags  or 

compartmentalization,  as  opposed  to 
active  restraints  such  as  lap  belts  and 
shoulder  harnesses.  Simula  explained 
that  cost  effectiveness  considerations  for 
implementing  both 
compartmentalization  and  active  and 
passive  restraints  are  markedly  different 
for  the  crew  in  the  cab  compared  to 
passengers.  Simula  asserted  that  the 
relatively  high  cost  of  passive  restraints 
may  be  justified  for  one  or  two 
crewmembers  in  a  extremely  severe 
environment. 

In  light  of  the  comments  received, 
FRA  has  decided  to  defer  until  Phase  II 
of  the  rulemaking  the  issue  of  requiring 
seats  in  a  power  car  cab  to  be  equipped 
with  seat  belts  and  shoulder  harnesses. 
FRA  will  continue  to  explore  strategies 
for  train  occupant  protection — both  for 
passengers  and  employees — and  FRA 
will  be  able  to  focus  on  these  strategies 
with  the  members  of  the  Working  Group 
in  Phase  II. 

In  other  statements  on  the  NPRM, 
commenters  recommended  applying  the 
requirements  in  this  section  to  Tier  I 
passenger  equipment.  The  NTSB  stated 
that  the  minimum  elements  proposed  in 
this  section  for  operator's  controls  and 
cab  layout  design  are  sufficient  and 
should  also  be  included  in  Tier  I 
operations  for  ergonomic  design  and  to 
minimize  the  chance  of  human  error  in 
both  types  of  operations.  The  NTSB 
cited  safety  recommendations  arising 
out  of  an  accident  in  Kelso,  California, 
concerning  the  dangers  posed  by 
improperly  located  safety-significant 
controls  and  switches  in  locomotives 
and  the  need  to  relocate  and/or  protect 
such  controls  and  switches  so  they 
cannot  be  inadvertently  activated  or 
deactivated.  FRA  has  not  fully  explored 
extension  of  these  concepts  with  the 
working  group  and  will  take  the  issue 
under  advisement  for  incorporation  into 
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Tier  1  standards  during  Phase  11  of  the 
rulem  iking. 

The  BLE  commented  that  the 
propo  sed  requirements  for  seating  in 
this  se  ction  also  be  applied  to  Tier  I 
equipment.  The  BLE  stated  that  existing 
seatin  ;  on  some  Tier  I  equipment  is 
woefully  inadequate.  In  particular,  the 
BLE  noted  that  some  cab  car  seats  are 
not  ad  ustable;  have  no  suspension;  are 
severe  y  limited  in  their  cushioning; 
have  I  o  lumbar  support;  and  are 
injurii  ig  their  occupants.  The  BLE  also 
recom  mended  that  both  Tier  I  and  Tier 
n  equi  pment  be  provided  with  a  cab 
tempe  ature  control  system  which 
mainti  ins  a  minimiun  temperature  of  65 
degree  s  and  a  maximum  of  85  degrees 
F. 

FRA  in  not  requiring  that  the  detailed 
provis  ons  in  this  section  be  imposed  in 
full  on  Tier  I  passenger  equipment.  FRA 
believits  these  provisions  are  more 
necess  ary  for  Tier  II  passenger 
equipi  lent  because  the  higher  operating 
speed'  will  press  human  reaction  time, 
and  such  requirements  will  contribute 
to  the  ibility  of  the  crew  to  operate  the 
train  a  5  safely  as  possible.  In  addition, 
severa  members  of  the  Working  Group 
opposod  applying  such  requirements  to 
Tier  I  jassenger  equipment,  asserting 
that  a  iimiber  of  the  requirements 
involv  3d  ergonomic  issues  which  do  not 
directl  y  affect  safety.  FRA  notes  that 
certaii  requirements  concerning 
locom  )tive  cab  interior  safety  are 
provid  ed  in  §  238.233  of  the  final  rule. 

Thrc  ugh  RSAC's  working  group  on 
Locomotive  Cab  Working  Conditions, 
FRA  a  id  members  of  the  regulated 
comm  inity  have  been  evaluating  issues 
concei  ning  locomotive  cab  working 
condit  ons.  As  a  number  of  issues 
concei  a  both  passenger  and  freight 
operat  ons,  FRA  believes  that  such 
issues  may  best  be  addressed  in  this 
RSAC  working  group.  Of  course,  FRA 
does  n  cognize  that  the  concern 
involv  ng  crew  seats  in  cab  cars  is  more 
unique  to  passenger  operations,  and 
FRA  is  therefore  pleased  by  APTA's 
volunt  iry  effort  to  improve  crew  seats 
on  cab  cars. 

FRA  notes  that,  for  purposes  of 
paragnph  (f)(1)  in  this  section,  it  has 
specifi  3d  the  crewmember  occupying 
the  sea  I  as  a  95th-percentile  adult  male, 
consis  ent  with  the  use  of  a  95th- 
percen  tile  adult  male  elsewhere  in  this 
rule,  h  the  NfPRM,  the  characteristics  of 
the  ere  wmember  occupying  the  seat  had 
not  be(  n  specified,  per  se.  See  proposed 
§  238.4  47(g)(2);  62  FR  49821. 

FRA  further  notes  that,  for  purposes 
of  paragraph  (f)(2),  it  has  not  specified 
partici  lar  measurements  or  a  particular 
survey  on  which  to  base  the  necessary 
charac  eristics  of  persons  ranging  from  a 


5th-percentile  adult  female  to  a  95th- 
percentile  adult  male.  Instead,  these 
characteristics  may  be  drawn  from  any 
recognized  siu^ey  after  1958  of  weight, 
height,  and  other  body  dimensions  of 
U.S.  adults,  corrected  for  clothing  as 
appropriate.  Data  from  such  a  survey  is 
presented  in  Public  Health  Service 
Publication  No.  1000,  Series  11,  No.  8, 
"Weight,  Height,  and  Selected  Body 
Dimensions  of  Adults,"  June  1965.  (A 
copy  of  this  document  has  been  placed 
in  the  public  docket  for  this 
rulemaking.)  The  definition  of  95th- 
percentile  adult  male  used  elsewhere  in 
the  rule  is  too  narrow  to  apply  in  this 
context. 

Subpart  F — Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  II 
Passenger  Equipment 

Section  238.501     Scope 

This  subpart  contains  the  inspection, 
testing,  and  maintenance  requirements 
for  passenger  equipment  that  operates  at 
speeds  exceeding  125  mph  but  not 
exceeding  150  mph.  As  discussed  in  the 
1997  NPRM,  there  is  currently  no 
operating  history  with  regard  to  Tier  II 
equipment,  and  thus  there  are  no 
regulations  or  industry  standards 
establishing  detailed  testing,  inspection, 
or  maintenance  procedures,  criteria,  and 
intervals  for  the  equipment.  The 
railroads  and  the  rail  labor  organizations 
differ  on  the  approach  that  should  be 
taken  in  establishing  inspection,  testing, 
and  maintenance  requirements. 
Railroads  have  long  appealed  to  FRA  to 
move  away  from  detailed  "command 
and  control"  regulations  and  instead  to 
provide  broad  safety  performance 
requirements  that  afford  railroads  wide 
latitude  to  develop  the  operational 
details.  Rail  labor  organizations,  on  the 
other  hand,  believe  that  specific 
inspection,  testing,  and  maintenance 
criteria  that  cannot  be  unilaterally 
changed  by  railroads  are  the  only  way 
that  safe  railroad  operation  can  be 
assured. 

FRA  believes  that  the  introduction  of 
a  new  type  of  passenger  equipment 
offers  the  opportunity  for  a  fresh  start, 
where  perhaps  both  of  these  seemingly 
conflicting  concerns  can  be  resolved. 
This  final  rule  retains  the  approach 
taken  in  the  1997  NPRM  and  contains 
general  guidelines  on  the  process  to  be 
used  by  the  operating  railroad,  together 
with  the  system  developer,  to  develop 
an  inspection,  testing,  and  maintenance 
program.  The  operating  railroad  and  the 
system  developer  together  have  the  best 
information,  expertise,  and  resources 
necessary  to  develop  the  details  of  an 
effective  inspection,  testing,  and 
maintenance  program.  The  operating 


railroad  is  thereby  granted  some  latitude 
to  develop  the  operational  details  of  the 
program,  using  the  system  safety 
process  to  justify  the  safety  decisions 
that  are  made.  However,  FYLA  intends  to 
exercise  final  approval  of  the 
inspection,  testing,  and  maintenance 
program  proposed  by  the  operating 
railroad;  rail  labor  organizations  will  be 
given  an  opportunity  to  discuss  their 
concerns  with  FRA  during  the  approval 
process  set  forth  in  §  238.505.  Tier  II 
equipment  may  not  be  used  prior  to 
FRA  approval  of  an  inspection,  testing, 
and  maintenance  program.  Further,  this 
final  rule  makes  clear  that  FRA  intends 
to  enforce  the  safety-critical  inspection, 
testing,  and  maintenance  procedures, 
criteria,  and  maintenance  intervals  that 
result  from  the  approval  process. 

Labor  commenters  recommended  that 
if  FRA  is  to  permit  the  railroads  to 
develop  inspection  and  testing  criteria 
and  procedures  for  Tier  11  passenger 
equipment,  then  rail  labor  must  be 
involved  in  the  process  as  a  full  partner. 
These  commenters  also  believed  that 
any  procedures  developed  must  provide 
an  equivalent  level  of  safety  to  the 
inspection  and  testing  procedures 
provided  for  conventional  passenger 
equipment.  Furthermore,  these 
commenters  believed  that  any  testing 
and  inspection  procedures  developed 
must  be  fully  enforceable  to  the  same 
extent  as  federal  regulations. 

Although  FRA  recognizes  and 
appreciates  labor's  desire  to  be  a  full 
partner  in  the  development  of  any 
inspection  and  testing  procedures,  and 
FRA  fully  endorses  and  recommends 
collaboration  with  appropriate  labor 
forces,  FRA  does  not  believe  it 
appropriate  to  mandate  labor's 
participation  in  the  initial  stages  of  the 
development  of  such  procedures.  As  the 
equipment  for  which  the  inspection  and 
testing  programs  are  being  developed 
will  be  new,  with  little  operating 
history,  FRA  believes  that  the  operating 
railroad  and  the  system  developer  have 
the  best  information,  expertise,  and 
resources  necessciry  to  develop  the 
details  of  an  effective  inspection, 
testing,  and  maintenance  program. 
Moreover,  FRA  believes  this  final  rule 
provides  the  industry's  labor  forces  with 
an  adequate  avenue  for  raising  any 
issues  and  providing  input  on  any 
criteria  or  procedure  developed  by  a 
railroad.  Section  238.505  ensures  that 
designated  representatives  of  a 
railroad's  employees  are  provided  a 
copy  of  any  inspection,  testing,  and 
maintenance  criteria  or  procedures 
submitted  by  the  raifroad  for  FRA 
approval  and  provides  an  opportunity 
for  these  parties  to  present  their  views 
on  the  submitted  plans  and  procedures 
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prior  to  FRA's  approval  or  rejection  of 
any  program.  Furthermore,  this  section 
addresses  all  of  the  major  inspections 
and  test  provisions  related  to 
conventional  passenger  equipment  and 
ensures  that  any  program  developed  by 
a  railroad  regarding  the  inspection, 
testing,  and  maintenance  of  Tier  II 
passenger  equipment  incorporate  these 
major  requirements.  Finally,  paragraph 
(b)  of  this  section,  as  discussed  in  detail 
below,  makes  clear  that  the  provisions 
of  any  program  approved  by  FRA 
related  to  the  inspection  and  testing  of 
power  brakes  or  other  inspection,  test, 
or  maintenance  procedure,  criteria,  and 
interval  that  is  deemed  to  be  safety- 
critical  will  be  enforceable  to  the  same 
extent  as  any  other  requirement 
contained  in  this  part. 

Section  238.503     Inspection,  Testing, 
and  Maintenance  Requirements 

This  section  requires  the 
establishment  by  the  railroad  of  an  FRA- 
approved  inspection,  testing,  and 
maintenance  program  based  on  a  daily 
complete  brake  system  test  and 
mechanical  safety  inspection  of  the 
equipment  performed  by  qualified 
maintenance  persons,  coupled  with  a 
periodic  maintenance  program  based  on 
a  system  safety  analysis.  Although 
paragraph  (a)  contains  some  basic 
requirements  to  be  included  in  a 
program,  FRA  does  not  intend  to 
prescribe  every  detail  of  what  a  program 
must  contain.  FRA  requires  the 
operating  railroad  to  develop  and  justify 
the  details  of  any  program  it  adopts 
based  on  the  specific  safety  needs  and 
operating  environment  of  the  high- 
speed rail  system  being  developed. 

Paragraph  (b)  intends  to  make 
enforceable,  subject  to  civil  penalties 
and  other  enforcement  action,  the 
inspection  and  testing  of  power  brakes 
and  the  other  safety-critical  inspection, 
testing,  and  maintenance  requirements 
that  are  identified  in  the  railroad's 
program  and  approved  by  FRA.  "Safety- 
critical"  requirements  are  those  that,  if 
not  fulfilled,  increase  "the  risk  of 
damage  to  equipment  or  personal  injury 
to  a  passenger,  crewmember,  or  other 
person."  See  §  238.5.  Under  paragraph 
(1).  the  railroad  must  identify  which 
items  in  its  inspection,  testing,  and 
maintenance  program  are  safety-critical. 
The  railroad  must  submit  the  program  to 
FRA  imder  the  procedures  contained  in 
§  238.505.  Once  these  programs  are 
approved  by  FRA,  this  section  makes 
clear  those  items  identified  as  safety- 
critical  are  enforceable  by  FRA.  FRA 
agrees  with  labor  representatives  to  the 
Working  Group  that  safety  standards  are 
stronger  when  they  contain  specific 
provisions  that  can  be  enforced. 


Paragraph  (c)  requires  that  the 
operating  railroad  develop  an 
inspection,  testing,  and  maintenance 
program  to  ensine  that  all  systems  and 
components  of  Tier  11  passenger 
equipment  are  free  of  general  conditions 
that  endanger  the  safety  of  the  crew, 
passengers,  or  equipment.  FRA  has 
identified  the  various  conditions 
enumerated  in  paragraph  (c)  that  would 
need  to  be  addressed  in  the  railroad's 
program.  Consequently,  FRA  has 
defined  what  the  inspection,  testing, 
and  maintenance  program  must 
accomplish,  but  not  how  to  accomplish 
it. 

Paragraph  (d)  contains  the  more 
specific  requirements  that  any 
inspection,  testing,  and  maintenance 
program  must  incorporate.  In  paragraph 
(d)(1),  FRA  requires  that  Tier  11 
equipment  receive  the  equivalent  of  a 
Class  I  brake  test,  as  described  in 
§  238.313,  before  its  departure  from  an 
originating  terminal  and  every  1,500 
miles  after  that  or  once  each  calendar 
day  the  equipment  remains  in  service. 
The  test  must  be  performed  by  a 
qualified  maintenance  person.  For 
example,  a  Tier  II  train  must  receive  the 
equivalent  of  a  Class  I  brake  test  at  its 
originating  terminal  and  must  receive  a 
second  Class  I  equivalent  brake  test  after 
traveling  1,500  miles  from  the  time  of 
the  original  Class  I  brake  test,  whether 
or  not  it  is  the  same  calendar  day. 
Furthermore,  a  Tier  II  train  must  receive 
the  equivalent  of  a  Class  I  brake  test 
each  calendar  day  it  is  used  in  service 
even  if  it  has  not  traveled  1,500  miles 
since  the  last  Class  I  equivalent  brake 
test.  Due  to  the  speeds  at  which  this 
equipment  is  permitted  to  operate,  FRA 
believes  that  a  comprehensive  brake  test 
must  be  performed  prior  to  the 
equipment  being  placed  in  service. 

Paragraph  (d)r2)  requires  that  a 
complete  exterior  and  interior 
mechanical  inspection  be  conducted  by 
a  qualified  maintenance  person  at  least 
once  each  calendar  day  that  the 
equipment  is  used.  In  order  to  perform 
a  quality  mechanical  inspection, 
railroads  must  be  provided  some 
flexibility  in  determining  the  locations 
where  these  inspections  can  best  be 
performed.  FRA  believes  that  permitting 
railroads  to  conduct  these  mechanical 
inspections  at  any  time  during  the 
calendar  day  provides  adequate 
flexibility  to  move  equipment  to 
appropriate  locations.  Trains  that  miss  a 
scheduled  Class  1  brake  test  or 
mechanical  inspection  due  to  a  delay  en 
route  may  proceed  to  the  location  where 
the  Class  I  brake  test  or  mechanical 
inspection  was  scheduled  to  be 
performed.  FRA  recognizes  that,  due  to 
the  specialized  nature  of  this 


equipment,  proper  inspections  can  only 
be  conducted  at  a  limited  number  of 
locations.  FRA  also  recognizes  that 
trains  become  delayed  en  route  due  to 
problems  which  are  not  readily 
foreseeable.  Thus,  FRA  will  permit  the 
continued  use  of  such  equipment  to  the 
location  where  tlie  required  inspection 
was  scheduled  to  be  performed. 

Paragraph  (e)  restates  §  238.15  and 
provides  a  cross-reference  to  that 
section.  The  paragraph  provides  that 
trains  developing  en  route  defective, 
inoperative,  or  insecure  primary  brake 
equipment  be  moved  in  accordance 
with  the  requirements  of  that  section. 

Paragraph  (f)  restates  §  238.17  and 
adds  a  narrow  exception  to  that  section. 
The  paragraph  requires  that  Tier  n 
equipment  that  develops  a  defective 
condition  not  related  to  the  primary 
brake  be  moved  and  handled  in 
accordance  with  the  requirements 
contained  in  §  238.17,  with  one 
exception.  The  exception  to  these 
requirements  applies  to  a  failure  of  the 
secondary  portion  of  the  brake  that 
occurs  en  route.  In  those  circimistances, 
the  train  may  proceed  to  the  next 
scheduled  equivalent  Class  I  brake  test 
at  a  speed  no  greater  than  the  maximum 
safe  operating  speed  demonstrated 
through  analysis  and  testing  for  braking 
with  the  friction  brake  alone.  At  that 
location  the  brake  system  shall  be 
restored  to  100  percent  operation  before 
the  train  continues  in  service.  This  final 
rule  allows  extensive  flexibility  for  the 
movement  of  equipment  with  defective 
brakes,  but  also  contains  a  hard 
requirement  that  all  brake  components 
be  repaired  and  the  brake  system, 
including  secondary  brakes,  be  restored 
at  the  location  of  the  train's  next  major 
brake  test.  FRA  believes  that  this 
approach  recognizes  the  secondary  role 
played  by  the  electric  portion  of 
blended  brakes.  If  the  railroad  has 
demonstrated  that  the  friction  brake 
alone  can  stop  the  train  within  signal 
spacing  without  thermal  damage  to 
braking  surfaces,  then  the  train  may  be 
used  at  normal  maximum  speed  in  the 
event  of  an  electric  brake  failure.  This 
final  rule  essentially  limits  the  use  of 
trains  without  available  secondary' 
braking  systems  to  no  more  than  48 
hours.  FRA  believes  that  §  238.17  strikes 
the  correct  balance  between  the  need  of 
railroads  to  transport  passengers  to  their 
destination  and  the  need  to  have 
equipment  with  defects  that  could  lead 
to  more  serious  safety  problems  quickly 
repaired.  This  requirement  places  a 
heavy  responsibility  on  qualified 
maintenance  persons  to  exercise  their 
judgment  on  when  and  how  equipment 
is  safe  to  move. 
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Pari  graph  (g)  requires  that  scheduled 
maint  jnance  intervals  be  based  on  the 
analyi  is  conducted  pursuant  to  the 
railroi  d's  safety  plan,  and  be  approved 
by  FR  \  under  the  procedures  of 
§  238.  >05.  The  rule  allows  the 
mainti  tnance  intervals  for  safety-critical 
comp(  inents  to  be  changed  only  when 
justifii  fd  by  accumulated  acceptable 
operat  ing  data.  Changes  in  maintenance 
cycles  of  safety-critical  components 
must  1  le  based  on  verifiable  data  made 
availa  )le  to  all  interested  parties  and 
shall  1  e  reviewed  by  FRA.  This 
paragr  aph  is  another  attempt  to  balance 
the  ne  ;ds  of  the  operating  railroad  to 
nm  ef  iciently  and  the  concern  of  rail 
labor  (  rganizations  that  railroads  not 
have  t  le  ability  to  unilaterally  make 
safety  decisions.  For  a  new  system,  with 
no  op<  rating  history,  a  formal  system 
safety  malysis  is  the  only  justifiable 
way  tc  set  initial  maintenance  intervals. 
The  pi  ragraph  recognizes  that  as  time 
passes  and  an  operating  history  is 
develqped,  a  basis  for  changing 
maintf  nance  intervals  can  be 
established.  However,  the  decision  to 
make  I  hese  changes  must  have  the 
partici  pation  of  all  the  affected  parties. 

Para  ^raph  (h)  requires  that  the 
operat  ng  railroad  establish  a  training, 
qualification,  and  designation  program 
as  defi  ned  in  the  training  program  plan 
under  §  238.109  to  qualify  individuals 
to  perfcrm  safety  inspections,  tests,  and 
maintt  nance  on  the  equipment.  If  the 
railroa  d  deems  it  safety -critical,  then 
only  q  lalified  individuals  may  perform 
the  sal  3ty  inspection,  test,  or 
maintenance  of  the  equipment.  This 
paragr  iph  does  not  prescribe  a  detailed 
trainin  g  program  or  qualification  and 
design  ition  process.  Those  details  are 
left  to  he  operating  railroad,  but  FRA 
must  approve  the  program  proposed  by 
the  opi  (rating  railroad  under  procedures 
contained  in  §238.505. 

Para  ;raph  (i)  requires  the  operating 
railroa  1  to  establish  standard 
procec  ures  for  performing  all  safety- 
critica  inspections,  tests,  maintenance, 
or  repa  ir.  This  paragraph  also  makes 
clear  tkat  the  inspection,  testing,  and 
mainte  nance  program  required  by  this 
sectioi  should  not  include  procedures 
to  add]  ess  employee  working  conditions 
that  ar  se  in  the  course  of  conducting 
the  inapections,  tests,  and  maintenance 
set  fori  h  in  the  program.  FRA  intends 
for  the  program  required  by  this  section 
to  detail  only  those  tasks  required  to  be 
perfori  ned  in  order  to  conduct  the 
inspec  ions,  tests,  and  maintenance 
necess  uy  to  ensure  that  the  equipment 
is  in  Se  fe  and  proper  condition  for  use. 
In  pro]  losing  the  creation  of  these  plans, 
FRA  d  d  not  intend  to  enter  into  the 
area  on  addressing  employee  safety 


while  conducting  the  inspections,  tests, 
and  maintenance  covered  by  the 
programs.  FRA  is  always  concerned 
with  the  safety  of  employees  while 
conducting  their  duties,  but  employee 
safety  in  maintenance  and  servicing 
areas  generally  falls  within  the 
jurisdiction  of  OSHA.  It  is  not  FRA's 
intent  to  oust  OSHA's  jurisdiction  with 
regard  to  the  safety  of  employees  while 
performing  the  inspections,  tests  and 
maintenance  required  by  this  part, 
except  where  FRA  has  adready 
addressed  workplace  safety  issues,  such 
as  blue  signal  protection.  Therefore,  in 
order  to  prevent  any  uncertainty  as  to 
FRAs  intent,  FRA  has  modified  this 
paragraph  by  eliminating  any  language 
or  provision  which  could  have  been 
potentially  perceived  as  displacing  the 
jurisdiction  of  OSHA  and  has  added  a 
specific  clarification  that  FRA  does  not 
intend  for  the  program  required  by  this 
section  to  address  employee  safety 
while  conducting  the  inspections  and 
tests  described.  Consequently,  the 
specific  elements  that  FRA  proposed  to 
be  included  in  the  inspection,  testing, 
and  maintenance  plan  have  been 
eliminated  for  the  reasons  noted  above 
and  because  they  were  merely 
duplicative  of  the  general  requirements 
contained  in  paragraph  (a)  of  this 
section  and  are  unnecessary. 

Paragraph  (k)  requires  that  the 
operating  railroad  establish  an 
inspection,  testing,  and  maintenance 
quality  control  program  enforced  by 
railroad  or  contractor  supervisors.  In 
essence,  this  creates  the  need  for  the 
operating  railroad  to  perform  spot 
checks  of  the  work  performed  by  its 
employee  and  contract  equipment 
maintainers  to  ensure  that  the  work  is 
performed  in  accordance  with 
established  procedures  and  Federal 
requirements.  FRA  believes  this  is  an 
important  management  function  that 
has  a  history  of  being  neglected  in  the 
railroad  industry. 

Paragraph  (1)  requires  the  operating 
railroad  to  identify  each  inspection  and 
testing  procedure  and  criterion  and  each 
maintenance  interval  that  the  raihoad 
considers  safety -critical. 


Section  238.505 
Procedure 


Program  Approval 


This  section  contains  the  procedures 
a  railroad  shall  follow  in  securing  FRA 
approval  of  its  inspection,  testing,  and 
maintenance  program  for  Tier  II 
passenger  equipment.  As  no  substantive 
adverse  comments  were  received  on  this 
section,  FRA  has  retained  this  section  as 
proposed  in  the  1997  NPRM. 


Subpart  G — Specific  Safety  Planning 
Requirements  for  Tier  II  Passenger 
Equipment 

Section  238.601     Scope 

This  subpcirt  contains  specific 
requirements  for  Tier  II  passenger 
equipment  safety  planning.  These  safety 
plaiming  requirements  include 
requirements  for  the  operation  of  Tier  II 
passenger  equipment,  procurement  of 
Tier  11  passenger  equipment,  and  the 
introduction  or  major  upgrade  of  new 
technology  in  existing  Tier  II  passenger 
equipment  that  affects  a  safety  system 
on  such  equipment. 

The  discussion  of  this  subpart  should 
be  read  in  conjunction  with  the  general 
discussion  of  safety  planning  earlier  in 
the  preamble.  FRA  is  retaining  more 
extensive  safety  planning  requirements 
for  Tier  II  railroad  operations,  as  these 
will  be  operations  with  new 
characteristics  that  require  special 
attention  and  have  heightened  safety 
risks  due  to  the  speed  of  the  equipment. 

Section  238.603     Safety  Planning 
Requirements 

Paragraph  (a)  requires  that,  prior  to 
commencing  revenue  service  operation 
of  Tier  II  passenger  equipment,  each 
railroad  shall  prepare  and  execute  a 
written  plan  for  the  safe  operation  of 
such  equipment.  The  plan  may  be 
combined  with  a  pre-revenue  service 
acceptance  testing  plan  required  imder 
§  238.111,  and  any  other  plan  required 
under  this  part  provided  that  the 
individual  planning  elements  required 
under  this  part  are  addressed.  The  plan 
shall  be  updated  at  least  every  365  days. 

Paragraph  (b)  requires  that  for  each 
procurement  of  Tier  II  passenger 
equipment,  and  for  each  major  upgrade 
or  introduction  of  new  technology  in 
existing  Tier  II  passenger  equipment 
that  affects  a  safety  system  on  such 
equipment,  each  railroad  shall  prepare 
and  execute  a  written  safety  plan.  The 
plan  may  also  be  combined  with  a  pre- 
revenue  service  acceptance  testing  plan 
required  under  §  238.111,  and  any  other 
plan  required  under  this  part  provided 
that  the  individual  planning  elements 
required  under  this  part  are  addressed. 

As  noted  earlier  in  the  preamble. 
Bombardier,  in  its  comments  on  the 
NPRM,  believed  that  the  proposed  rule 
confused  the  requirements  for  a 
railroad's  system  safety  plan  with  those 
required  for  equipment  acquisition. 
Bombardier  recommended  that  they  be 
separately  addressed.  This  section  in  the 
final  rule  reflects  these  comments  in 
that  paragraph  (a)  addresses 
requirements  for  an  overall  safety  plan 
for  Tier  II  passenger  equipment,  while 
paragraph  (b)  addresses  planning 
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requirements  for  equipment  acquisition 
and  upgrade. 

Paragraph  (c)  requires  that  each 
railroad  maintain  sufficient 
documentation  to  demonstrate  how  the 
operation  and  design  of  its  Tier  II 
passenger  equipment  complies  with 
safety  requirements  or,  as  appropriate, 
addresses  safety  requirements  under 
paragraphs  {a)(4)  and  (b)(7)  of  this 
section.  Each  railroad  shall  also 
maintain  sufficient  documentation  to 
track  how  safety  issues  are  raised  and 
resolved. 

Paragraph  (d)  requires  that  each 
railroad  make  available  to  FRA  for 
inspection  and  copying  upon  request 
each  safety  plan  required  by  this  section 
and  any  documentation  required 
pursuant  to  such  plan.  This  section  does 
not  in  itself  require  FRA  approval  of  a 
plan.  However,  FRA  approval  would  be 
required  for  those  sections  of  a  plan 
intended  to  comply  with  the 
requirements  of  §  238.111,  for  example. 

Appendix  A — Schedide  of  Civil 
Penalties 

This  appendix  contains  a  schedule  of 
civil  penalties  to  be  used  in  connection 
with  this  part.  Because  such  penalty 
schedules  are  statements  of  policy, 
notice  and  conunent  are  not  required 
prior  to  their  issuance.  See  5  U.S.C. 
553(b)(3)(A).  Commenters  were  invited 
to  submit  suggestions  to  FRA  describing 
the  types  of  actions  or  omissions  under 
each  regulatory  section  that  would 
subject  a  person  to  the  assessment  of  a 
civil  penalty.  Commenters  were  also 
invited  to  recommend  what  penalties 
may  be  appropriate,  based  upon  the 
relative  seriousness  of  each  type  of 
violation.  FRA  received  no  specific 
comments  in  response. 

Appendix  B — Test  Methods  and 
Performance  Criteria  for  the 
Flammability  and  Smoke  Emission 
Characteristics  of  Materials  Used  in 
Passenger  Cars  and  Locomotive  Cabs 

The  table  of  test  methods  and 
performance  criteria  contained  in 
Appendix  B  has  been  revised  to  address 
concerns  related  to  their  adoption  as  a 
regulation.  These  revisions  include 
reorganization  of  categories  and 
function  of  materials  listed  in  the  table 
in  Appendix  B;  inclusion  of  a  note  to 
permit  the  substitution  of  seat  and 
mattress  assembly  tests  for  individual 
material  tests;  inclusion  of  a  note  to 
require  dynamic  tests  to  be  performed 
for  seat  cushions  prior  to  fire  tests; 
revision  of  performance  criteria  for 
certain  materials;  inclusion  of  a  note  to 
permit  a  testing  exception  for  small 
parts;  inclusion  of  a  note  to  permit  the 
use  of  an  alternative  heat  release  rate 


and  smoke  generation  test  for  small 
miscellaneous,  discontinuous  parts;  and 
addition  of  a  category  for  wire  and  cable 
insulation  requirements.  Three 
definitions  which  relate  to  heat  release 
rate  were  added  to  those  previously 
listed  in  Appendix  B  of  the  NfPRM'  A 
new  category  of  structural  components 
other  than  structiiral  flooring  which 
may  be  exposed  to  fire  hazards  and 
associated  notes  was  also  added.  The 
complete  list  of  notes  has  also  been 
renvunbered  from  that  contained  in  the 
NPRM  to  reflect  these  revisions. 

The  revisions  were  selected  based  on 
the  results  of  analysis  of  input  from 
several  resources.  (A  detailed  rationade 
for  all  revisions  is  also  contained  in  a 
supporting  document  prepared  under 
contract  to  the  Volpe  Center  and  placed 
in  the  public  docket  for  this 
rulemaking.^)  First,  the  comments  of  the 
parties  who  responded  to  the  NPRM 
were  reviewed.  As  raised  in  particular 
by  Fire  Cause  Analysis  in  its  comments 
on  the  NPRM,  the  current  classification 
of  items  listed  in  the  categories  and 
functions  in  the  table  contained  in 
Appendix  B  in  the  NPRM  (based  on 
FRA's  1989  guidelines)  has  caused 
confusion  and  conflict  as  to  what 
materials  should  be  tested  according  to 
what  test  methods.  Second,  a  document 
containing  the  rationale  for  the 
development  of  the  original 
flammability  and  smoke  emission  tests 
and  performance  criteria  was  reviewed. '^ 
Third,  the  previous  Federal  Register 
notices  pertaining  to  tests  and 
performance  criteria  published  as  the 
1989  FRA  guidelines  (54  FR  1837;  Jan 
17,  1989)  and  published  as 
recommended  practices  by  FTA  (then- 
UMTA)  for  rail  transit  vehicles  (47  FR 
53559,  Nov.  26,  1982;  49  FR  32482,  Aug. 
14,  1984)  and  for  transit  buses  and  vans 
(55  FR  27402,  July  2,  1990;  57  FR  1360, 
Jan  13,  1992;  58  FR  54250,  Oct.  20, 
1993)  were  reviewed.  Fourth,  the  input 
fi-om  railroad  operators,  carbuilders,  and 
consultants  who  participated  in  a 
Workshop  held  at  the  NIST  Building 
and  Fire  Research  Laboratory  in  July 
1997  was  considered."  Fifth, 
documentation  prepared  by  the  NFPA 
Railroad  Task  Force  for  the  NFPA  130 


"*  "Recommendations  for  Revising  the  Fire  Safety 
Performance  Requirements  in  Federal  Railroad 
Administration  Notice  of  Proposed  Rulemaking 
(NPRM)  For  Passenger  Equipment.  September  23, 
1997."  Prepared  by  J.  Zicherman  and  S.  Markos. 
Draft  Project  Memorandum.  December.  1998. 

'  "Rationale  for  Recommended  Fire  Safety 
Practices  for  Rail  Transit  Materials  Section." 
Transportation  Systems  Center.  Report  nos:  MA- 
06-0098-82-1,  and  DOT-TSC-UMTA  81-74. 
January,  1983.  A  copy  of  this  document  has  been 
placed  in  the  public  docket  for  this  rulemaking. 

»  "Follow-UP  Notes:  NIST/CFR  FRA  Project. 
Meeting/Workshop  of  7/23/97, "above. 


Conunittee  was  reviewed. ""  Sixth,  the 
results  of  the  ongoing  FRA-sponsored 
NIST  fire  safety  research  project  were 
reviewed;  as  well  as  the  results  of  tests 
joindy  funded  by  Amtrak  and  FRA 
using  alternative  seat  assemblies 
considered  for  use  in  Amtrak's  high- 
speed trainsets.  Seventh,  the  results  of 
the  NTSB-sponsored  fire  tests 
conducted  for  MARC  commuter  rail  cars 
were  reviewed. ''  All  of  these  inputs  and 
further  analysis  were  used  as  the  basis 
to  simplify  the  table  in  Appendix  B  of 
the  NPRM  and  reduce  confusion  and 
duplication  in  revising  the  list  of  tests 
and  performance  criteria  and  related 
notes. 

Most  of  the  items  listed  under 
"Function  of  Material"  in  the  table  in 
Appendix  B  of  the  NPRM  have  identical 
(or  nearly  identical)  flammability  pass/ 
fail  performance  criteria.  For  example, 
although  they  were  listed  separately  in 
the  NPRM  under  function  of  material  in 
the  table,  "Seat  and/or  Mattress  Frame"; 
"Seat  and  Toilet  Shroud";  "Wall"; 
"Ceiling";  "Windscreen":  "Partition, 
Tables  and  Shelves";  "HVAC  Ducting"; 
"Window";  "Light  Diffuser";  "End  Cap 
[and]  Roof  Housings";  and  "Interior 
[and]  Exterior  Boxes"  all  were  subject  to 
the  same  ASTM  E  162  test  procedure 
and  performance  criteria  for  flame 
spread.  Accordingly,  in  the  final  rule, 
ail  of  these  items  have  been  combined 
under  the  single  category  of  "Vehicle 
Components"  in  the  table  in  Appendix 
B.  Overall,  the  items  listed  under 
"Category"  and  "Function  of  Material" 
have  been  decreased  from  seven  to  six 
and  from  twenty-eight  to  ten, 
respectively,  from  the  same  table  in  the 
NPRM.  The  majority  of  entries  have  also 
been  re-titled.  The  new  "Category"  and 
"Function  of  Material"  tides  streamline 
the  table  presentation  while  retaining  all 
the  actual  material  functions  used  in  an 
intercity  or  commuter  rail  passenger  car 


8  "Proposed  Revision  of  NFPA  130.  Table  4-2.4. 
Recommendations  for  Testing  the  Flammability  and 
Smoke  Emission  Characteristics  of  Rail  Transit 
Vehicle  Materials:  Review  Paper — Status  Update." 
NFPA  130  Press  Working  Group  Meeting  of  8/15/ 
97.  Prepared  by  ).  Zicherman.  A  copy  of  this 
document  has  been  placed  in  the  public  docket  for 
this  rulemaking. 

'""Proposed  Revision  of  NFPA  130  Table  4-2.4. 
Recommendations  for  Testing  the  Flammability  and 
Smoke  Emission  Characteristics  of  Rail  Transit 
Vehicle  Materials:  Review  Paper — Status  Update." 
NFPA  130  Press  Working  Group  Meeting  of  10/15/ 
97.  Prepared  by  J.  Zicherman.  A  copy  of  this 
document  has  been  placed  in  the  public  docket  for 
this  rulemaking. 

"  "Interpretive  Report:  Flammability  and  Smoke 
Compliance  and  Fire  Analysis  (MARC/ Amtrak 
Collision,  February  16, 1996)."  Prepared  for 
National  Transportation  Safety  Board.  PreparvH  by 
I.  G.  Quintiere.  University  of  Maryland.  Final 
Report.  December  19.  1996.  A  copy  of  this 
document  has  been  placed  in  the  public  for  this 
rulemaking. 
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or  loc  amotive  cab.  Some  revisions  have 
also  b  Ben  made  to  acknowledge  that 
certai:  i  existing  performance  criteria  are 
so  clo  56  as  to  be  indistinguishable  based 
on  th«  precision  of  the  test  methods 
used  (e.g.,  flame  spread  values  of  25  vs. 
35  usi  ag  test  procedure  ASTM  E  162). 
Of  CO!  irse,  some  material  categories  or 
subca  egories  could  not  be  combined 
since  hey  require  different  test 
methc  ds,  e.g.,  fabrics  versus  cushions. 
In  adc  ition,  other  considerations  (such 
as  bal  istic  test  requirements  for  plastic 
windcw  glazing)  have  precluded  the 
combi  Qation  of  (and  thus  identical 
perfor  mance  criteria  for)  some 
catego  ries  and  material  functions. 

Spe  nfic  revisions  to  the  table  in 
Appei  idix  B  of  the  NPRM  are 
summ  irized  in  the  following  text.  In 
addition,  the  notes  to  the  table  have 
been  r  jvised  and  renumbered  to  reflect 
the  tal  le's  reorganization,  and  the  text 
for  se\  eral  new  notes  has  been  added. 
The  ni  ites  to  the  table  will  be  discussed 
where  appropriate  in  the  discussion  of 
the  tal  le  below,  and  a  discussion  of  the 
compl  3te  list  of  notes  is  also  provided. 

"Cu  ihions.  Mattresses"  is  a  new 
catego  ry  in  the  table  which  was 
formei  ly  listed  under  the  function  of 
materi  il  column  and  included  under  the 
previo  asly  used  category  "Passenger 
seats,  Sleeping  and  dining  car 
components. "  See  62  FR  49823.  Note  1 
to  the  able  which  concerns  flaming 
drippi  ig  or  ruiming  is  virtually 
identic  ;al  to  Note  1  as  proposed  in  the 
NPRM  Note  2  is  virtually  identical  to 
Note  5  as  proposed  in  the  NPRM,  and 
pertaij  is  to  ASTM  E  662  smoke  emission 
limits.  The  note  renumbering  provides 
consec  utive  numbering  logic  within  the 
revise<  categories  and  function  of 
materi  lis. 

As  e  <plained,  FRA  has  been 
invest]  gating  the  testing  of  assemblies  of 
'materi  ds  for  performance  in  a  fire, 
rather  han  individually  testing  the 
materials  which  comprise  such 
assemftlies.  to  more  accurately  reflect 
the  int  jraction  of  materials  in  a  fire.  As 
part  of  the  FRA-sponsored  fire  safety 
researc  h  program  managed  by  the  Volpe 
~  six  full-scale  alternative  seat 

asseml  lies  being  considered  for  the 
Amtra  :  high-speed  train  sets  were 

n  March,  1997.  using  a  fumitiue 


tested 
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calorimeter  (ASTM  E  1537).  '^  The  tests, 
jointly  funded  by  FRA  and  Amtrak, 
used  c  irrent  Amtrak  upholstery  and 
differe  it  cushion  foams;  fire  blocking 
layers  vere  used  in  some  trials.  The  test 
results  showed  that  fire  blocking  layers 


Pa^enger  Rail  Car  Seat  Fire  Tests;  ASTME  E 

TB  133."  J.  Zicherman  and  S.  Markos. 
Pn^ect  Memorandum.  December  1998.  A  copy 
has  been  placed  in  the  public  docket 
rLlemaking. 


can  significantly  prevent  fire  ignition, 
and  limit  flame  spread,  fire  growth,  and 
smoke  generation. 

Note  3  permits  the  testing  of  seat  and 
mattress  assemblies  incorporating  heat 
release  rate  methods  developed  by 
consensus.  Testing  the  performance  of  a 
seat  or  mattress  assembly  as  an 
integrated  unit,  which  is  more 
representative  of  an  actual  condition, 
will  be  an  alternative  to  individually 
testing  the  components  that  comprise 
the  seat  or  mattress  assembly.  Seat 
assemblies  and  mattresses  to  be  tested 
in  this  alternative  manner  shall  use 
ASTM  E  1537,  "Standard  Test  Method 
for  Fire  Testing  of  Upholstered  Seating 
Fumitiue,"  and  shall  use  pass/fail 
criteria  specified  in  California  Technical 
Bulletin  (CAL  TB)  133.  "Flammability 
Test  Procedure  for  Seating  Furniture  for 
Use  in  Public  Occupancies."  CAL  TB 
133  has  a  successful  history  of  use  at 
state  and  municipal  levels  for  high- 
hazard  occupied  places,  such  as  nursing 
homes.  Results  of  the  March.  1997  tests 
using  the  ASTM  E  1537  test  procedure 
on  seat  assemblies  being  considered  for 
Amtrak's  high-speed  trainsets  showed 
that  certain  assemblies  met  the  Cal  TB 
133  test  criteria  and  exhibited  a  total 
lack  of  flame  spread  as  well  as  low  heat 
cind  smoke  release.  Id.  In  addition,  data 
ft-om  Amtrak-ftmded  tests  showed  that 
seat  assemblies  selected  for  use  on 
Amtrak's  high-speed  trainsets  passed 
both  the  ASTM  D  3675  and  FAA  "oil 
burner"  tests. 

Acceptance  of  results  using  the 
alternative  test  approach  in  Note  3  for 
seat  and  mattress  assemblies  requires  an 
accompanying  fire  hazard  analysis  for 
the  specific  application.  This  analysis 
may  take  the  form  of  a  specific  system 
safety  or  fire  protection  analysis.  The 
analysis  must  provide  for  necessary 
quality  control  of  components  used  in 
these  assemblies  in  actual  day-to-day 
use.  Quality  control  must  be  part  of  the 
daily  operating  plans  for  a  system  to 
ensiue  that  individual  substandard 
materials  or  components  are  not 
substituted  within  a  given  component 
assembly  for  parts  having  an  identical 
function  which  are  of  acceptable 
quality.  In  conducting  the  fire  hazard 
analysis,  the  operating  environment 
within  which  seat  and  mattress 
assemblies  qualified  by  assembly  tests 
will  be  used  must  also  be  considered  in 
relation  to  the  risk  of  vandalism, 
puncture,  cutting,  or  other  acts  or 
external  forces  which  may  expose  the 
individual  components  of  the 
assemblies.  Seats  and  mattresses  using 
certain  types  of  foams  must  resist 
vandalism,  puncture,  cutting,  and  other 
acts  and  external  forces.  Robust 
blocking  layer(s),  resistant  to  both  fire 


(as  used  to  meet  FAA  fire  seat 
regulations),  as  well  as  to  cutting  and 
punctiue.  may  be  required.  If  used, 
these  blocking  layers  must  be  applied  in 
a  manner  which  seals  the  seams  (e.g., 
using  bonding  or  ceramic  thread  with 
binding  tape)  and  ensures  that  the  foam 
does  not  leak  or  drip  out  and  become 
exposed  to  ignition.  The  U.S.  Coast 
Guard  has  issued  a  Navigation  and 
Vessel  Inspection  Circular  (NAVIC)  for 
structural  fire  protection  which  permits 
the  use  of  fire  blockers  if  tested 
according  to  Cal  TB  133;  the  NAVIC 
states  that  these  materials  have  proven 
effective  in  protecting  combustible 
foams  from  being  involved  in  a  fire.  ^^ 

FRA  notes  that  the  ASTM  E  1537  test 
procedure  was  not  expressly  referenced 
in  the  NPRM  to  allow  testing  of  seat  and 
mattress  assemblies  in  this  alternative 
manner.  However,  FRA  did  intend  to 
permit  use  of  alternative  test  procedures 
to  demonstrate  flammability  and  smoke 
emission  characteristics  of  materials 
(upon  special  approval  by  FRA).  See  62 
FR  49803.  FRA  has,  in  effect,  granted 
approval  to  any  party  to  use  the  ASTM 
E  1537  test  procedure  to  demonstrate 
the  flammability  and  smoke  emission 
characteristics  of  seat  and  mattress 
assemblies  in  accordance  with  the 
requirements  of  Note  3,  in  lieu  of 
utilizing  the  testing  methods  otherwise 
required  by  the  table  in  Appendix  B. 

Note  4  applies  to  seat  cushion  testing 
without  upholstery  and  is  identical  to 
Note  9  as  proposed  in  the  NPRM.  The 
note  renumbering  provides  consecutive 
numbering  logic  within  the  revised 
categories  and  function  of  materials. 

Note  5  requires  the  dynamic  testing  of 
seat  cushions  to  address  the  retention  of 
fire  retardant  characteristics  of  foams 
after  the  materials  have  been  in  service 
for  a  period  of  time.  The  precedent  for 
the  addition  of  Note  5  requiring  the 
performance  of  an  endurance  test 
(ASTM  D  3574.  Test  I2  (Dynamic 
Fatigue  Test  by  the  Roller  Shear  at 
Constant  Force)  or  Test  I,  (Dynamic 
Fatigue  Test  by  Constant  Force 
Pounding)  both  using  Procedure  B)  for 
seat  cushions  is  noted  in  the  FTA 
notices  relating  to  transit  bus  and  van 
materials  (58  FR  54250.  57  FR  1360). 
The  concern  that  fire  and  smoke 
emission  characteristics  of  materials 
may  change  over  time  will  be  more  fully 
examined  in  the  second  phase  of  this 
rulemaking. 

A  new  category  title  "Fabrics" 
includes  seat  upholstery,  mattress 
ticking  and  covers,  and  curtains,  as 
formerly  included  imder  the  category 


"  "Navigation  and  Inspection  Circular  No.  9-97. 
Guide  to  Structural  Fire  Protection."  US  Coast 
Guard.  COMDTPUB  P16700.4,  October  31, 1997. 
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"Passenger  seats.  Sleeping  and  dining 
car  components"  in  the  table  in 
Appendix  B  of  the  NPRM.  The  term 
"All"  xmder  function  of  material 
eliminates  confusion  as  to  what  must  be 
tested;  if  composed  of  fabric,  window 
shades,  draperies  and  wall  coverings  are 
required  to  be  tested.  The  test  procedure 
for  purposes  of  the  bum  test  is  an  FAA 
test  found  at  14  CFR  part  25,  Appendix 
F,  Part  I  (vertical  test).  ERA  has 
referenced  this  test  procedure  directly 
in  the  table  and,  thereby,  removed  the 
intermediate  reference  to  14  CFR 
§  25.853(a),  as  stated  in  the  NfPRM. 
Formerly,  smoke  emission  requirements 
were  limited  to  <250  for  "coated"  and 
<100  for  "imcoated"  fabrics  at  fouj 
minutes.  The  latter  is  typically  PVC 
vinyl-based  upholstery  fabric.  It  was 
determined  that  a  uniform  criteria  of 
<200  at  four  minutes  for  the  smoke 
emission  rate  would  be  appropriate  for 
both  classes  of  fabrics,  based  in  part  on 
the  known  performance  of  the  range  of 
fabrics  available,  and  the  definition  of 
coated  and  uncoated  used  by  the  ASTM, 
rather  than  the  terms  used  in  the  above- 
cited  report,  "Rationale  for 
Recommended  Fire  Safety  Practices  for 
Rail  Transit  Materials  Selection," 
prepared  by  the  Volpe  Center  in  the 
early  1980s.  Moreover,  allowing  a 
higher  smoke  emission  performance 
criteria  for  coated  fabrics — more  than 
twice  that  allowed  for  uncoated 
fabrics — provides  an  inconsistent  level 
of  safety.  In  addition,  the  NFPA  130 
Committee  has  accepted  a 
recommendation  for  the  identical 
change  in  its  revised  table  requirements. 

Notes  6  and  7,  which  pertain  to 
washing  and  dry  cleaning  of  materials, 
are  almost  identical  to  Notes  2  and  3  as 
proposed  in  the  NPRM.  These  notes 
were  renumbered  to  reflect  consecutive 
numbering  logic  within  the  revised 
categories  and  function  of  materials.  In 
addition,  some  upholstery  materials 
must  be  dry  cleaned.  Accordingly,  Note 
7  applies  to  upholstery  materials. 

Note  8  was  formerly  the  second 
sentence  in  Note  3  as  proposed  in  the 
NPRM.  However,  since  that  sentence 
also  included  the  words  "washed,"  as 
well  as  "dry  cleaned,"  this  text  was 
separated  into  a  new  Note  8  to  ensure 
that  the  labeling  requirement  would  be 
clearly  understood  to  apply  whatever 
cleaning  method  is  used. 

The  new  category  "Vehicle 
Components"  includes  the  majority  of 
those  materials  formerly  listed  in  the 
NPRM  under  the  categories  of  "Panels," 
"Flooring"  (except  structural),  thermal 
and  acoustical  "Insulation"  (see 
discussion  below),  "Elastomers," 
"Exterior  Plastic  Components,"  and 
"Component  Box  Covers."  Note  9 


specifies,  as  a  minimum,  which 
combustible  component  materials  must 
be  tested,  and  is  based  on  the 
components  listed  in  the  table  in 
Appendix  B  of  the  NPRM. 

Note  10  provides  that  testing  of 
vehicle  component  miscellaneous, 
discontinuous  small  parts  may  not  be 
necessary  if  such  parts  do  not  contribute 
materially  to  fire  growth  and  the  surface 
area  of  any  individual  small  part  is  not 
greater  than  or  equal  to  16  square  inches 
(100  cm^)  in  end  use  configuration.  A 
fire  hazard  analysis  is  required  that 
considers  both  the  quantity  of  the  parts 
[e.g.,  limitedl  and  the  location  of  the 
parts  {e.g.,  at  discontinuous,  or  isolated 
locations,  or  both),  as  well  as  the 
vulnerability  of  the  parts  to  ignition  and 
contribution  to  flame  spread.  As  an 
example,  grommets  used  on  seats  or 
window  shades  present  an  insignificant 
fire  threat  and  coidd  logically  and  safely 
be  exempted  from  testmg.  Such  small 
parts  have  been  selectively  exempted 
through  the  use  of  similar  language  in 
rail  car  specification  documents  for 
many  years.  On  the  other  hand,  other 
materials,  such  as  those  used  to  produce 
wire  ties  (of  which  hundreds  or 
thousands  may  be  included  in  a  single 
car  to  mount  power  and  low  voltage 
cable  bundles)  shall  not  be  exempted 
from  testing,  as  specified  in  Note  1 1 . 

Note  11  relates  to  Note  10.  If  the 
surface  area  of  any  individual  small  part 
is  less  than  16  square  inches  (100  cm^) 
in  end  use  configiuation,  such  small 
part  must  be  tested  using  the  ASTM  E 
1354-97  test  procedure,  "Standard  Test 
Method  for  Heat  and  Visible  Smoke 
Release  Rates  for  Materials  and  Products 
Using  an  Oxygen  Consumption 
Cedorimeter"  (e.g.,  Cone  Calorimeter), 
imless  such  small  part  has  been  shown 
not  to  contribute  materially  to  fire 
growth  following  an  appropriate  fire 
hazard  analysis  as  specified  in  Note  10. 
ASTM  E  1354  measures  heat  release  rate 
(HRR)  at  a  prescribed  heat  flux  using 
oxygen  depletion  techniques  and 
produces  information  including  data  for 
time  of  ignition  and  peak  HRR.  The 
quotient  of  these  two  parameters  has 
been  evaluated  as  part  of  the  current 
FRA-funded  NIST  research  program,  as 
well  as  in  other  research,  and  has  been 
shown  to  reliably  predict  ignitability 
[see  Hirschler,  1992, 1995  "•  "). 
Ignitability  is  also  a  parameter  of 


'<  "Tools  Available  to  Predict  Full  Scale  Fire 
Performance  of  Furniture,"  Fire  and  Polymers  11. 
Hirschler,  M.M.  Ed.  G.  L.  Nelson.  ACS  Symp.  Series 
599.  Ch.  36,  pp.  593-608. 

"  "Effect  of  a  Single  Furnishing  Product  on  Fire 
Hazard  in  Actual  Occupancies  Based  on  Heat 
Release  Rate."  Hirschler.  M.M.  Proceedings,  NFPRF 
Symposium  and  Fire  Risk  &  Hazard,  San  Francisco, 
lune  25-27,  1997. 


importance  for  certain  small  parts  used 
in  rail  passenger  cars.  In  addition,  such 
parts,  because  of  their  small  size  and 
end  uses,  may  be  important  fi^om  an 
ignition  perspective,  but  not  from  a 
flame  spread  perspective.  The  pass/fail 
criterion: 
t,g/q"m«<1.5 

is  defined  by  the  ratio  of  a  given 
sample's  sustained  time  in  seconds  (s) 
to  ignition  (tig)  to  its  peak  (maximum) 
heat  release  rate  (q"m«),  as  measured  in 
the  Cone  Calorimeter  luider  the 
stipulated  exposure  conditions.  This 
quantity  has  been  demonstrated  to  be  a 
direct  measure  of  a  material's  sensitivity 
to  ignition,  which  is  important  since  the 
class  of  parts  referred  to  here  will  not, 
due  to  their  small  size,  contribute 
markedly  to  fire  growth  and  heat 
release.  However,  these  parts  may,  if 
capable  of  showing  sustained  ignition, 
cause  secondary  ignition  of  surroimding 
materials  subsequent  to  their  own 
ignition.  The  required  heat  flux 
exposure  of  50  kW/m^  is  sufficiently 
high  to  ignite  materials  which  have  a 
reasonable  degree  of  intrinsic  ignition 
resistance.  The  pass/fail  criterion  is 
based  on  relatively  current  research, 
including  that  conducted  by  NIST  for 
passenger  railroad  materials  cited 
earlier.  ERA  notes  that  the  ASTM  E 
1354  test  method  was  not  expressly 
referenced  in  the  NPRM.  However,  as 
identified  by  the  Volpe  Center  during  its 
fire  safety  research,  this  test  procedure 
is  an  appropriate  way  to  address  the 
flammability  and  smoke  emission 
characteristics  of  small  parts  and  its  use 
in  this  final  rule  complements  the 
exemption  from  testing  otherwise 
provided  for  small  parts  as  specified  in 
Note  10.  Note  12  relates  to  Note  11.  If, 
in  accordance  with  Note  1 1 ,  small 
miscellaneous,  discontinuous  parts  are 
tested  using  ASTM  E  1 354  and  an 
appropriate  fire  hazard  analysis 
accompanies  the  test  results,  such  small 
parts  do  not  have  to  be  tested  for  smoke 
generation  using  the  ASTM  E  662  test 
procedure. 

Flexible  cellular  foam  products  not 
used  for  seat  and  mattress  applications 
are  now  included  in  the  separate 
"Vehicle  Components"  category  to 
address  the  unique  fire-related 
properties  represented  when  used  for 
arm  rests,  seatback  "crash"  padding, 
and  thermal  and  acoustical  insulation. 
The  different  armrest  test  requirements 
in  Note  8  in  the  NPRM  have  been 
deleted.  The  differentiation  is  no  longer 
necessary  since  the  new  Fimction  of 
Material  "Flexible  Cellular  Foams" 
requires  that  armrest  foam  material  be 
tested  according  to  ASTM  D  3675.  If 
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isASTME  162.  Tests 
condicted  by  NIST  in  1983  of  Amtrak 
interipr  materials  showed  that  foam 

>  assist  flame  spread  from  seat 
cushions  to  wall  liners. 

Th<  rmal  and  acoustical  insulation 
matei  ials  were  previously  included  as  a 
separite  table  category  in  the  NPRM, 
'  ralues  identical  to  cushions  and 
mattr^  jsses  for  flame  spread  (less  than  or 
to  25)  and  smoke  emission  (less 
equal  to  100  for  1.5  minutes). 
(Therinal  and  acoustical  insulation  did 
e}  pressly  contain  a  smoke  emission 
critenon  for  4  minutes  in  the  NPRM, 

intended  to  be  less  than  or  equal 
.)  Flexible  cellular  foam  is 
someftmes  used  as  thermal  and 
acous  ical  insulation;  if  so  used,  the 
requiijements  remain  unchanged  (25, 
200,  respectively).  (Otherwise, 
brmance  criteria  for  insulation 
materials  are  now  35.  100.  and  200. 

ively,  to  be  consistent  with  other 
e  components. 

1 3  relates  to  the  use  of  carpet  on 
md  ceilings  and  is  virtually 
dentinal  to  Note  10  as  proposed  in  the 
Note  14  concerns  floor  coverings 
virtually  identical  to  Note  7  as 
proposed  in  the  NPRM. 

items  having  identical  test 
oifnance  criteria  relating  to  use  of 
in  light  transmitting  assemblies 
the  function  of  material  column 
table  in  Appendix  B  in  the  NPRM 
teen  combined  into  a  new  "Light 
transmitting  plastics"  function  of 
mater;  al  column  in  the  final  rule.  This 
termiiiology  is  consistent  with  use  of  the 
term  f  )r  identical  plastics  in  the 
constiTuction  industry  and  building 
The  test  performance  criteria 
unchanged  from  the  NPRM.  In 
additi  )n,  this  category  also  provides  for 
unifor  m  acceptance  criteria  for 
transparent  plastics  used  in 
indspreens,  which  formerly  were  not 
addressed.  Note  15  pertains  to 
windo  w  glazing  and  is  virtually 
identic  :al  to  that  in  Note  4  as  proposed 
NPRM.  Renumbering  of  the  note 

consecutive  nimibering  logic, 
separate  category  cf  "Elastomers" 
table  in  the  NPRM  has  been 
under  the  function  of  material 
in  the  "Vehicle  Components" 
category  in  the  table  in  the  final  rule.  As 
indicated  in  Note  16.  the  flammability 
mpthod  for  elastomers  has  been 
to  reference  ASTM  C  1166. 
which!  has  superseded  ASTM  C  542  as 
proposed  in  the  NPRM.  As  specified  in 
only  elastomeric  parts  with 
areas  equal  to  or  more  than  16 
inches  (100  cm-)  in  end  use 
figiration  are  required  to  be  tested 
VSTM  C  1166;  elastomeric  parts 


wi\h  smaller  surface  areas  need  not  be 
tested  using  ASTM  C  1166. 
Accordingly,  diaphragms,  window 
gaskets,  door  nosing,  and  roof  mats 
would  continue  to  be  tested;  in 
addition,  due  to  their  size,  flexible  flat 
seat  "springs"  or  suspension 
membranes  are  also  required  to  be 
tested  using  ASTM  C  1166.  Testing 
requirements  for  miscellaneous  small 
parts  comprised  of  elastomeric 
composition  having  a  surface  area  less 
than  16  square  inches  are  discussed  in 
Notes  10,  11,  and  12. 

The  test  requirement  differentiation  in 
Notes  10,  11,12.  and  16  according  to 
part  size  is  based  on  several  factors. 
Many  small  miscellaneous  parts  used  in 
car  construction  may  be  composed  of 
elastomeric  materials.  These  parts 
include  cleats,  blocks,  abrasion  and 
vibration  damping  pads.  As  such,  these 
parts  are  frequently  molded  and  are  not 
readily  available  for  testing  in  sizes 
required  for  either  the  ASTM  E  162  or 
ASTM  C  1166  test  methods  without 
undergoing  special  fabrication. 
Moreover,  as  noted  in  the  discussion 
concerning  Note  11,  ASTM  E  1354  is 
sensitive  to  ignition  properties  rather 
than  flame  spread.  The  later  parameter 
would  be  a  critical  variable  if  such  parts 
were  used  in  applications  with  larger 
exposed  surface  areas. 

The  subject  of  "Wire  and  Cable"  has 
been  addressed  by  the  addition  of  a  new 
category  in  the  table  which  requires 
smoke  and  flammability  emission 
screening  for  wire  and  cable  insulation. 
This  is  especially  important  due  to  the 
greater  quantities  of  wire  and  cable  used 
in  electrically-powered  intercity  and 
commuter  rail  passenger  cars.  Fire- 
related  tests  and  performance  criteria  for 
wire  and  cable  insulation  were  not 
expressly  included  in  the  table 
proposed  in  Appendix  B  of  the  NPRM. 
The  test  methods  of  the  IEEE,  Insulated 
Cable  Engineers  Association  (ICEA), 
National  Electrical  Manufacturers 
Association  (NEMA),  and  Underwriters 
Laboratories  Inc.  (UL)  specified  in  the 
final  rule  have  long  and  successful 
histories  of  use,  and  have  also  been 
specified  in  the  existing  NFPA  130 
requirements.  In  Note  17,  one  set  of  test 
methods  is  comprised  of  NEMA  WC  3/ 
ICEA  S-19-1981,  paragraph  6.19.6,  and 
the  second  set  is  comprised  of  UL  44 
and  UL  83.  The  ICEA  and  NEMA  jointly 
issued  NEMA  WC  3/ICEA  S-19-1981, 
and  it  includes  testing  for  both 
thermosetting  wire  insulation  and  for 
thermoplastic  wire  insulation.  In  Note 
18.  in  addition  to  passing  ANSI/IEEE 
Standard  383,  section  2.5,  the  power 
cable  must  also  demonstrate  continued 
circuit  integrity  for  5  minutes  to  allow 


continued  short  term  operation  of  power 
when  exposed  to  ignition. 

FRA  notes  that,  in  its  comments  on 
the  NPRM,  the  IEEE  (like  the  NFPA) 
referred  to  the  National  Technology 
Transfer  and  Advancement  Act  of  1995, 
above,  and  the  provision  which 
requires,  in  general,  that  Federal 
agencies  "use  technical  stemdards  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies."  The  IEEE 
cited  its  own  development  of  voluntary 
consensus  standards  and  their  potential 
for  integration  in  this  rulemaking.  In  the 
second  phase  of  the  rulemaking,  FRA 
will  consider  with  the  Working  Group 
the  appropriate  use  of  other  IEEE 
standards  in  this  and  other  subject 
areas,  in  addition  to  the  IEEE  standard 
contained  in  this  rule  for  fire  safety. 

The  new  category  "Structiu'al 
Components"  addresses  the  structural 
integrity  of  floor  assemblies  and  other 
structural  elements.  In  Appendix  B  of 
the  NPRM,  only  the  performance  of 
structural  flooring  was  expressly 
addressed  in  the  table  itself  and  in  the 
text  of  former  Note  6.  The  first  sentence 
of  text  relating  to  penetrations  as 
proposed  in  Note  6  in  the  NPRM  has 
been  separated  and  inserted  as  Note  19 
in  the  final  rule.  Note  19  requires  that 
penetrations  be  tested  as  part  of  floor 
assemblies  and  other  structural 
elements.  The  text  in  the  second 
sentence  of  Note  6  as  proposed  in  the 
NPRM  specifically  pertained  to 
structural  flooring  assemblies,  and  it  has 
been  separated  and  inserted  into  Note 
20  in  the  final  rule. 

Note  21  addresses  the  structural 
integrity  of  less  well  defined  and  design 
dependent  rail  car  structiual  elements, 
other  than  floors.  These  structiu'al 
elements  may  carry  significant  weight 
loads  or  have  important  fire  barrier 
functions  in  protecting  train  occupants, 
or  both.  Examples  include  extensive 
HVAC  or  power-conditioning 
equipment  installed  on  roofs  or 
electrical  equipment  lockers,  which  may 
become  involved  in  fires.  Such  fires 
may  result  from  mechanical  failures, 
electrical  insulation  breakdown,  or  from 
other  hazards.  Accordingly,  Note  21 
requires  that  portions  of  the  vehicle 
body  (other  than  floors  but  including 
the  roof)  which  separate  major  ignition 
sources,  or  sources  of  fuel  load  from  the 
vehicle  interior,  demonstrate  fire 
endurance  by  a  fire  hazard  analysis 
acceptable  to  the  railroad. 

The  following  summary  lists  the 
changes  to  the  content  of  the  notes  and 
their  numbering  from  the  NPRM, 
reflecting  both  the  table  reorganization 
in  the  final  rule  as  well  as  additional 
requirements:  Note  1  is  virtually 
identical  to  that  in  the  NPRM.  Note  2  is 
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virtually  identical  to  Note  5  in  the 
NPRM.  Note  3  permits  the  testing  of  seat 
and  mattress  assemblies  according  to 
ASTM  E  1537  using  Cal  TB  133 
performance  criteria.  Note  4  is  identical 
to  Note  9  in  the  NPRM.  Note  5  requires 
d)mamic  testing  of  seat  cushions.  Notes 
6  and  7  are  virtually  identical  to  Notes 
2  and  3  in  the  NPRM.  The  text  of  Note 

8  is  virtually  identical  to  the  second 
sentence  of  Note  3  in  the  NPRM.  Note 

9  lists  vehicle  component  materials 
which  must  be  tested,  at  a  minimum. 
Note  10  allows  a  testing  exception  for 
materials  used  to  fabricate  small, 
discontinuous  parts  that  will  not 
contribute  materially  to  fire  growth  in 
end  use  configuration,  provided  an 
appropriate  fire  hazard  emalysis  is 
conducted.  Note  11  requires  that  if  the 
surface  area  of  any  individual  small  part 
is  less  than  16  square  inches  (100  cm^) 
in  end  use  configuration,  such  small 
part  must  be  tested  using  the  ASTM  E 
1354  test  procedure,  unless  such  small 
part  has  been  shown  not  to  contribute 
materially  to  fire  growth  following  an 
appropriate  fire  hazard  analysis  as 
specified  in  Note  10.  Note  12  relates  to 
Note  11.  If,  in  accordance  with  Note  11, 
small  parts  are  tested  using  ASTM  E 
1354  and  an  appropriate  fire  hazard 
analysis  accompanies  the  test  results, 
such  small  parts  do  not  have  to  be  tested 
for  smoke  generation  using  the  ASTM  E 
662  test  procedure.  Note  13  is  virtually 
identical  to  Note  10  in  the  NPRM.  Note 
14  is  virtually  identical  to  Note  7  in  the 
NPRM.  Note  15  is  virtually  identical  to 
Note  4  in  the  NPRM.  Note  16  provides 
test  requirements  for  elastomeric 
materials  greater  than  16  square  inches 
(100  cm2)  in  end  use  configiuation  and 
requires  that,  at  a  minimum,  window 
gaskets,  door  nosings,  diaphragms,  and 
roof  mats  be  tested.  Notes  17  and  18 
apply  to  wire  and  cable  insulation.  Note 

19  is  based  on  the  last  sentence  of  text 
formerly  in  Note  6  in  the  NPRM.  Note 

20  contains  the  first  part  of  text  of  Note 
6  in  the  NPRM.  Note  21  addresses  new 
test  requirements  for  other  structural 
components,  such  as  car  roofs  and 
electrical  cabinets,  in  addition  to  the 
floor  assembly. 

The  list  of  standards  contained  in 
Appendix  B,  paragraph  (c),  in  the  NPRM 
has  been  revised  and  updated. 

Appendix  C — Suspension  System  Safety 
Performance  Standards 

The  purpose  of  Appendix  C  is  to 
prevent  the  occurrence  of  a  variety  of 
derailments  due  to  forces  on  wheels. 
FRA  has  revised  and  clarified  the 
requirements  of  this  appendix  based  on 
comments  received  in  response  to  the 
NPRM. 


First,  Bombardier  commented  that  as 
proposed  by  FRA  some  differences 
existed  between  Appendix  C  and  the 
requirements  of  the  then-proposed 
Track  Safety  Standards,  §  213.333. 
Consequently,  Bombardier 
recommended  that  FRA  change 
Appendix  C  to  resolve  the 
discrepancies;  or  eliminate  Appendix  C 
and  reference  the  track  safety  standards' 
table  of  vehicle/track  interaction 
performance  limits  in  §213.333  and 
incorporate  Bombardier's  proposed 
changes  submitted  as  part  of  its 
September  15,  1997  hearing  testimony 
on  the  track  safety  standards. 

At  the  Working  Group  meeting  in 
January  1998,  a  Volpe  Center 
representative  explained  that  the 
discrepancy  between  proposed 
Appendix  C  and  the  proposed  track 
safety  standards  may  be  justifiable 
because  Appendix  C  would  apply  only 
to  new  passenger  equipment;  whereas 
the  then-proposed  standards  in  the  track 
safety  rule  would  apply  to  both  new  and 
existing  equipment.  Appendix  C's 
standards  could  therefore  be  necessarily 
stricter.  In  this  regard,  FRA  has  retained 
Appendix  C  and  not  simply  referenced 
the  track  safety  standards'  table  of 
vehicle/track  interaction  performance 
limits  in  49  CFR  §  213.333.  Points  4  and 
6  in  Appendix  C  are  not  foimd  in  the 
track  safety  standards'  table  of  vehicle/ 
track  interaction  safety  limits,  and  thus 
need  to  be  retained  in  this  passenger 
equipment  rule  to  ensure  the  safety  of 
new  passenger  equipment.  However, 
FRA  has  otherwise  reconciled  Appendix 
C  with  the  track  safety  standards'  table 
in  §213.333. 

Talgo,  in  its  comments  on  proposed 
Appendix  C,  suggested  that  FRA  reword 
the  second  paragraph  in  the  Appendix 
to  clarify  that  the  performance  standards 
are  meant  to  apply  to  the  average  values 
for  the  parameters  recorded  during  the 
time  the  train  travels  six  feet.  FRA  has 
not  adopted  Talgo 's  suggestion, 
however.  FRA  intended  that  the 
performance  standards  apply  to  the 
maximum  values  for  the  parameters 
recorded  to  ensure  that  the  passenger 
equipment  operates  within  outer  safety 
limits.  Use  of  average  values  would 
mask  real  safety  concerns. 

Talgo  also  recommended  that  FRA 
define  the  method  for  signal  filtering. 
FRA  has  adopted  Talgo's 
recommendation  and  specified  that,  for 
purposes  of  this  appendix,  wheel/rail 
force  measurements  shall  be  processed 
through  a  low  pass  filter  having  a  cut- 
off frequency  of  25  Hz. 

Finally,  Talgo  recommended  that 
points  4  and  5  in  the  appendix  be 
revised  to  acknowledge  that  they  should 
not  be  applied  to  single-axle  trucks. 


FRA  has  not  adopted  Talgo's 
recommendation  with  respect  to  points 
4  and  5,  to  the  extent  that  an  exemption 
for  rail  cars  with  single-axle  trucks  was 
sought.  However,  FRA  provides  the 
following  clarification  of  points  4  and  5. 
Point  4  provides  that  the  sum  of  the 
vertical  wheel  loads  on  one  side  of  any 
truck  shall  not  be  less  than  or  equal  to 
20  percent  of  the  static  vertical  axle 
load,  and  that  this  shall  include  the 
effect  of  a  crosswind  allowance  as 
specified  by  the  railroad  for  the 
intended  service  of  the  equipment. 
Whether  the  rolling  assembly  is  a  single- 
axle  or  a  double-axle  truck,  or  whether 
solid  or  stub  axles  are  used  to  configiue 
the  truck,  the  risk  of  wheel  unloading  is 
still  present.  If  the  vehicle  is  subjected 
to  forces  that  reduce  the  static  vertical 
load  per  truck  side  to  20%  or  less  of  the 
static  axle  load,  an  unsafe  condition 
may  exist.  Point  4,  therefore,  requires 
that  the  sum  of  vertical  wheel  loads  on 
any  side  of  any  truck  (or  any  other 
suspension  configxu-ation  per  car  end  or 
between  two  car  ends)  be  always  greater 
than  20%  of  the  static  vertical  axle  load. 
For  stub  (non-sohd)  axles,  an  equivalent 
static  vertical  axle  load  may  be 
computed  by  adding  the  static  vertical 
wheel  loads  on  opposite  sides.  If  the 
rolling  assembly  has  only  one  axle  per 
suspension  unit,  as  in  the  case  of  Talgo 
equipment,  then  any  single  wheel  load 
is  required  to  be  always  greater  than 
20%  of  its  static  value.  As  a  result,  point 
4  of  this  appendix  will  constitute  a  more 
stringent  requirement  than  provided  in 
point  3.  Point  5  of  the  appendix  requires 
that  the  maximum  truck  side  L/V  ratio 
not  exceed  0.6.  If  the  rolling  assembly 
has  only  one  axle  per  suspension  unit, 
as  in  the  case  of  Talgo  equipment,  then 
the  corresponding  L/V  ratio  computed 
for  each  consecutive  pair  of  axles  shall 
be  similarly  limited  to  0.6. 

Appendix  D  to  Part  238 — Requirements 
for  External  Fuel  Tanks  on  Tier  I 
Locomotives 

This  appendix  contains  the 
performance  requirements  for  external 
fuel  tanks  on  Tier  I  locomotives,  as 
adapted  from  AAR  Recommended 
Practice  (RP)  506,  "Performance 
Requirements  for  Diesel  Electric 
Locomotive  Fuel  Tanks,"  effective  July 
1,  1995.  In  incorporating  this  industry 
practice  into  Federal  regulation,  FRA 
has  rephrased  the  text  of  RP-506  in  part. 
Yet,  no  substantive  change  is  intended, 
except  as  noted  below.  RP-506,  a  copy 
of  which  is  available  in  the  public 
docket  of  this  rulemaking,  is  comprised 
of  sections  entitled  "Scope," 
"Background,"  "Limitations,"  and 
"Structural  Strength  Requirements." 
Appendix  D  represents  the  section 
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Structural  Strength 

or  Section  4  in  RP-506. 
not  included  Section  4.4  of 
Appendix  D.  Section  4.4 
')  states,  "Internal  structures 
must  not  impede  the  flow 
though  the  tank  while  fueling  at 
0  gpm  [gallons  per  minute]." 
which  a  fuel  tank  may  be 
( »nly  a  safety  concern  in  the 

that  the  fuel  not  spill  from 
\i|rhile  fueling.  Of  course,  FRA 
that  railroad  fuel  dispensers 
automatic  shut-off  devices  that 
he  flow  of  fuel  before  the  fuel 
of  the  tank  if  the  fuel  is 
too  readily  for  the  tank  to 
he  ability  of  the  tank  to  accept 
dertain  rate  per  minute 
appears  to  be  more  of  an 
concern  than  a  safety 
a  railroad  in  that  the  process 
locomotives  not  be 
iirily  delayed..  As  a  result,  FRA 
r  lake  Section  4.4.  of  RP-506  a 
req  uirement  of  this  rule,  even 
railroad  is  free  to  make  it  its 
requ  irement  in  acquiring 


ml  I 

f  jr  i 


X.  Regulj  tory  Impact 

A.  Execw  ive  Order  12866  and  DOT 
Regulatoi  y  Policies  and  Procedures 

This  ru  le  has  been  evaluated  in 
accordan  :e  with  existing  policies  and 
procedur  ;s  and  is  considered  to  be 
significai  t  under  both  Executive  Order 
12866  an  i  DOT  policies  and  procedures 
(44  FR  11034;  Feb.  26, 1979).  FRA  has 
prepared  and  placed  in  the  docket  a  full 
regulatory  evaluation  of  the  rule  (only  a 
simimarM  is  provided  below).  This 
evaluation  estimates  the  costs  and 
consequences  of  the  rule  as  well  as  its 
anticipated  economic  and  safety 
benefits.  [The  evaluation  may  be 
inspected  and  photocopied  during 


normal  business  hours  by  visiting  the 
FRA  Docket  Clerk  at  the  Office  of  Chief 
Counsel,  FRA,  Seventh  Floor,  1120 
Vermont  Avenue,  in  Washington,  D.C. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  by  mail  to 
the  FRA  Docket  Clerk  at  the  Office  of 
Chief  Counsel,  FRA,  1120  Vermont  Ave, 
Mail  Stop  10,  Washington,  D.C.  20590. 

Certain  requirements  in  the  rule 
reflect  current  industry  practices  or 
restate  existing  regulations,  or  both.  As 
a  result,  in  calculating  the  costs  of  this 
rule,  FRA  has  neither  included  the  cost 
of  those  actions  that  would  have  been 
performed  voluntarily  in  the  absence  of 
this  rule,  nor  the  costs  of  those  actions 
that  would  have  been  required  by  the 
existing  regulations  that  have  been 
restated  in  this  rule.  Further,  in 
calculating  the  benefits  arising  from  this 
rule,  FRA  has  not  included  as  a  benefit 
any  good  resulting  from  such  actions. 

FRA.  expects  that  overall  this  rule  will 
save  the  passenger  rail  industry 
approximately  $20  million  Net  Present 
Value  (NPV)  over  the  next  twenty  years. 
Rail  passengers  are  expected  to  benefit 
from  reduced  delays  totaling 
approximately  $11  million  (twenty-year 
NPV).  FRA  expects  the  NPV  of  the  total 
twenty-year  costs  incmred  associated 
with  the  rule  to  be  $68.5  million.  The 
NPV  of  the  total  twenty-year  savings 
expected  to  accrue  to  the  industry  from 
the  rule  is  approximately  $87  million. 
For  some  passenger  rail  operators,  the 
total  costs  incurred  will  exceed  the  total 
cost  savings.  For  others,  the  cost  savings 
will  outweigh  the  costs.  Expected  safety 
benefits  coupled  with  reduced 
passenger  train  delays  outweigh  the 
estimated  costs  of  compliance  with  this 
rule. 

The  following  tables  present  the 
estimated  twenty-year  costs  and  savings 
(NPV)  associated  with  the  specific 
requirements  in  this  final  rule.  To  the 

NPV  20-Year  Costs  Incurred 


best  of  ERA'S  ability,  FRA  has      ' 
apportioned  the  total  costs  and  savings 
in  the  following  tables  between  Amtrak, 
commuter  railroads,  and  the  State  of 
Washington  to  more  precisely  show  the 
effects  of  this  final  rule  on  these 
different  entities.  In  commenting  on  the 
NPRM,  APTA  had  recommended  that 
FRA  segregate  the  costs  and  benefits  to 
commuter  railroads  from  those 
involving  Amtrak — and  not  represent 
both  Amtrak  and  commuter  raifroads 
together.  FRA  has  separately  identified 
the  State  of  Washington  in  the  tables 
below  because  of  the  unique  concerns 
involving  its  operation  of  Talgo 
passenger  equipment,  discussed  above 
in  the  preamble. 

Ideally,  FRA  would  separately  show 
the  costs  and  savings  for  commuter 
railroads  from  those  involving  Amtrak 
for  each  requirement  in  the  rule. 
However,  FTIA  cannot  separate  some  of 
the  twenty-year  costs  and  savings  of  this 
rule  with  any  degree  of  accuracy 
between  Amtrak  and  commuter 
raifroads,  especially  for  passenger 
equipment  that  is  not  yet  in  service.  For 
instance,  FRA  does  not  know  how  often 
Amtrak  will  order  new  equipment  or 
what  specific  type  of  equipment  that 
may  be.  To  a  certain  extent,  railroads 
will  be  able  to  control  their  level  of 
expenditures  in  response  to  this  rule  by 
choosing  to  overhaul  or  rebuild 
equipment  they  own  or  by  purchasing 
existing  equipment  from  other  railroads 
instead  of  ordering  new  equipment.  Of 
course,  FRA  can  more  precisely 
apportion  the  costs  and  savings  between 
Amtrak  and  commuter  raifroads  for  the 
inspection,  testing,  and  maintenance 
requirements  in  this  rule;  those 
requfrements  will  most  significantly 
impact  the  existing  fleet  of  passenger 
equipment,  which  is  readily 
identifiable. 


Requirement  category 


Fire  Safei 

Certificatii 

New 

Existi 

Inspi 


-Materials 


quipment  

g  Equipment 

it/Test/Maint 

Train  Harcjware  &  Software  

Inspect/Tqst/Maint.  Program: 

Existing  Equipment  

New  I -quipment  

Training  P  rogram: 

Course  Development  

Exteriar  Mech.  Inspect 

Intericir  Mech.  Inspect 

Pre-Revet  ue  Service  Testing: 

Equip  w/Prev.  Op.  Exp 

Equip  w/Out  Prev.  Op.  Exp 

Rim-Stam  )ed  Straight-Plate  Wheels 


Amtrak 


$0 
(*) 


Commuter  rail 


$0 


Washington 
State 

Total 

$0 

$0 
84,752 

253,625 

675,004 

142,056 

0 

0 

277,816 

167,958 

1 ,720,629 

5,081 ,250 

3,408,940 

16.950 

233,373 

0 

0 
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NPV  20-Year  Costs  Incurred— Continued 


Requirement  category 


Emergency  Lighting  

Talgo — Risk  Assessment 

Anticlimber  &  Link  to  Car  Body  

Forward  End  Structures 

Corner  Posts  

Rollover  Strength  

Side  Structure  

Tmck  to  Car  Body  Attachment 

Glazing  

Fuel  Tanks  

Electrical  System  

Suspension  System  , 

Brake  System— Ease  of  Inspection  , 

Interior  fittings  and  Surfaces 

Emergency  Window  Exits  

Doors— Manual  Door  Release 

Automated  Monitoring 

Mvmt  Defective  Equip — Non  Brakes 

Mvmt  Defective  Equip — Brakes  

Reporting  and  Tracking  System  

Daily  Exterior  Mech.  inspections  

Qualified  Maintenance  Person  

Daily  Interior  Mech.  Inspections  

Periodic  Mechanical  Inspection  

Single  Car_Test 

Total  Costs  


Amtrak 


0 

3,009,223 

0 


Commuter  rail 


0 

0 

129,296 

8,190,145 

1,532,517 

0 
0 

b 

0 
0 


0 

3,968,598 


5,371,054 

16,712,854 

1,447,370 


Washington 
State 


0 
280,634 
0 
0 
0 


NPV  20- Year  Savings 


Requirement  category 


COT&S  Interval  Extensions: 

Coaches  

ML)  locomotives  

Cab  cars  

1,500-mile  brake  inspection 

Class  lA  brake  tests  

Mvmt  Defect  Brakes — RR 

Mvmt  Defect  Brakes — Passengers 


Total  Savings 

Total  Twenty- Year  Net  Impact:  $29,486,639  (Savings). 


Amtrak 


$0 

0 

0 

31,852,373 

0 


Commuter  rail 


$9,227,510 
33,368.421 

7,191,358 
0 

4,360,701 


Washington 
State 


$0 
0 
0 
0 
0 


Total 


0 

280,634 

129,296 

8.190,145 

1.532,517 

29,305 

0 

0 

1.303,894 

0 

0 

0 

32,179 

2.608,856 

0 

3,968,598 

30,503 

25.934 

735,249 

5,371 .054 

19,722,077 

1,447.370 

10,861,361 

201.639 

0 


68,532.966 


Total 


$9,227,510 
33,368,421 

7,191,358 
31 ,852.373 

4,360,701 

632,592 

11.368,651 


98.019,605 


roads  amj  ?h!^^Sta?e''oTw1ishi^  ton '(^'^^  '^^*  '°'^'  ^°^^^  °'  ^^^'"9^'  ^®  appropnate,  could  not  be  apportioned  between  Amtrak,  commuter  rail- 


FRA  notes  that  as  a  result  of  the  final 
rule's  requirement  to  conduct  fire  safety 
analyses  of  existing  passenger 
equipment,  the  analyses  may  indicate 
that  modifications  to  existing  equipment 
are  necessary  to  reduce  the  level  of  risk 
of  fire  or  smoke  to  an  acceptable  level. 
Although  costs  associated  with 
performing  the  analyses  are  included  in 
the  calculations  above,  costs  associated 
with  performing  any  equipment 
modifications  are  not.  If  costs  associated 
with  equipment  modifications  are 
incurred,  they  will  be  incurred  over  the 
first  four  years  of  the  rule  and  could 
total  between  $8.75  million  and  $14 
million  for  existing  equipment.  If  costs 
associated  with  installation  of 
additional  fire  and  smoke  detection  and 


suppression  systems  are  incurred  for 
new  equipment,  total  twenty-year  costs 
(NPV)  could  increase  by  up  to  $3.9 
million.  These  costs  are  not  included  in 
the  calculations  presented  above 
because  FRA  cannot  predict  with  any 
degree  of  precision  the  results  of  the  fire 
safety  analyses.  Should  equipment 
modifications,  and  fire  and  smoke 
detection  and  suppression  systems  be 
required,  the  total  net  impact  of  the  rule 
could  be  reduced  from  a  savings  of 
$29.5  million  to  a  savings  of  $11.6 
million  (NPV).  Rail  operators  would 
experience  a  minimal  savings. 

Intercity  passenger  and  commuter 
railroads  generally  offer  the  travelling 
public  one  of  the  safest  forms  of 
transportation  available.  However,  the 


history  of  passenger  train  accidents 
shows  that  the  potential  for  injury  and 
loss  of  life  is  significant.  Between 
January  1,  1990,  and  December  31,  1997, 
there  were  a  total  of  93  passenger 
fatalities  on  intercity  passenger  and 
commuter  railroads,  representing  a  total 
economic  loss  of  $251  million.  Sixty- 
eight  passenger  fatalities  occurred  when 
the  trains  carrying  the  passengers  were 
involved  in  derailments  or  collisions. 
FRA  believes  that  it  is  reasonable  to 
expect  that  the  measures  called  for  in 
this  rule  will  prevent  or  mitigate  the 
severity  of  casualties  greater  in  value 
than  the  costs  to  rail  carriers  of 
implementing  the  requirements  of  this 
rule. 
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The  un  ique  circumstances 
surround  ing  each  future  passenger  train 
accident  vill  determine  the  ultimate 
effectiveness  of  this  mle  and  FRA's 
other  stra  tegies  to  improve  passenger 
rail  safet;  .  Similar  accidents  have 
unique  c  laracteristics  which  ultimately 
determin  3  an  accident's  severity  in 
terms  of  casualties.  As  a  result,  we 
carmot  at  this  time  forecast  future 
accident  scenarios  with  a  level  of 
precision  that  would  allow  us  to  predict 
the  actua  need  for  the  particular 
measures  in  this  rule.  However,  this  rule 
protects  lailroad  employees  and 
passenge  's  against  known  hazards  that 
can  be  m  tigated  in  a  cost-effective 
manner,  ■'or  each  cost  associated  with  a 
requirem  mt  in  this  rule,  FRA  has 
examinee  the  potential  safety  benefits 
accruing  irom  the  requirement.  Certain 
elements  of  the  rule,  such  as  the 
structura  requirements,  will  directly 
improve  safety  by  decreasing  threats  to 
life  and  {  roperty.  Other  elements  of  the 
rule  will  provide  savings  to  the  rail 
industry  while  maintaining  or 
improvin  g  the  industry's  excellent 
safety  rec  ord  overall. 

In  its  csmments  on  the  proposed  rule, 
the  NCD(  )T  stated  that  the  summary 
economii :  analysis  contained  in  the 
NPRM  d:  d  not  include  an  analysis  of  the 
impact  o  i  individual  States.  The 
NCDOT  1  lelieved  the  cost  summary  to  be 
understa  ed  and  not  include  an  operator 
by  opera  or  analysis.  The  above 
summar)  does  specify  this  rule's  impact 
on  Wash  ngton  State.  Further,  as  noted, 
a  copy  o:  the  full  regulatory  evaluation 
of  this  n.  le  is  available  through  the  FRA 
Docket  Clerk.  That  evaluation  does 
include,  where  appropriate,  discussions 
of  the  ru  e's  impact  on  particular 
railroads  or  groups  of  railroads.  The 
evaluatic  n  also  takes  into  consideration 
that  individual  States  will  contract  with 
Amtrak  lor  the  provision  of  rail  service 
on  their  )ehalf.  In  this  regard,  for 
example  a  State  may  utilize  Amtrak's 
inspecti(  n  forces  trained  under  the  rule, 


and  thus 


forces  oi  its  own. 


B.  Regulatory  Flexibility  Act 

The  R^gulat 
(5  U.S.C 


not  have  to  train  inspection 


ory  Flexibility  Act  of  1980 
601  et  seq.)  requires  an 
assessment  of  the  impacts  of  proposed 
rules  on  small  entities.  FRA  has 
conduct!  id  a  regiilatory  flexibility 
assessment  of  this  final  rule's  impact  on 
small  entities,  and  the  assessment  has 
been  placed  in  the  public  docket  for  this 
rulemak  ng.  FRA  certifies  that  the  final 
rule  will  not  have  a  significant  impact 
on  a  sub  stantial  number  of  small 
entities.  This  final  rule  affects  intercity 
passeng(  r  and  commuter  railroads, 
rapid  tra  nsit  operations  that  operate  on 


the  general  system  of  transportation, 
and  certain  private  car  ownaers.  FRA 
notes  that  the  standards  contained  in 
this  rule  were  developed  in  consultation 
with  a  Working  Group  that  included 
Amtrak,  individual  commuter  railroads, 
APTA,  and  the  AAPRCO.  APTA 
represents  the  interests  of  commuter 
railroads  and  rapid  transit  systems  in 
regulatory  matters.  The  AAPRCO 
represents  the  interests  of  private  car 
owners  in  regulatory  matters. 

Except  for  private  car  owners,  the 
entities  impacted  by  the  final  rule  are 
governmental  jurisdictions,  known  as 
transit  authorities,  none  of  which  are 
small  for  purposes  of  the  prevailing  law. 
The  statutory  definition  of  "small 
governmental  jurisdictions"  is  a 
governmental  entity  that  serves  a 
population  center  of  50,000  or  less.  See 
5  U.S.C.  601(5).  The  transit  authorities 
subject  to  the  requirements  of  this  rule 
do  not  fall  within  the  class  established 
by  statute.  Nevertheless,  FRA 
considered  the  impacts  of  this  final  rule 
on  the  smaller  entities  subject  to  the 
rule.  Commuter  railroads  and  rapid 
transit  systems  are  part  of  larger  transit 
organizations  that  receive  Federal  funds. 
The  level  of  costs  inciured  by  each 
organization  should  generally  vary  in 
proportion  to  either  the  size  of  the 
organization  or  the  extent  to  which  the 
organization  purchases  newly 
manufactured  passenger  equipment.  For 
instance,  railroads  with  fewer 
employees  and  passenger  equipment 
will  have  lower  costs  associated  with 
employee  training  and  the  inspection, 
testing,  and  maintenance  of  passenger 
equipment.  FRA  notes  that  this  rule 
offers  railroads  the  opportimity  to 
experience  savings  in  the  areas  of 
inspection,  testing,  and  maintenance  of 
passenger  equipment.  The  extent  of 
these  savings  will  generally  vary 
proportionally  with  the  size  of  the  fleet 
of  each  railroad. 

FRA  is  making  only  certain 
requirements  in  this  rule  applicable  to 
private  cars  that  are  operated  in 
passenger  trains  subject  to  this  rule. 
FRA  considered  the  potential  burdens 
associated  with  applying  the  various 
requirements  in  this  rule  to  private  car 
owners  and  operators.  FRA  is  limiting 
the  application  of  this  rule  only  to  those 
requirements  necessary  to  ensure  the 
safe  operation  of  the  passenger  train  in 
which  the  private  cars  operate,  as  well 
as  the  safety  of  railroad  personnel 
handling  or  inspecting  the  cars.  The 
economic  impacts  to  private  cars 
owners  are  expected  to  be  minimal, 
however.  Among  the  provisions 
applicable  to  private  cars  are  daily 
mechanical  inspection  requirements; 
brake  inspection,  testing,  and 


maintenance  requirements;  and  a 
prohibition  concerning  rim-stamped 
straight-plate  wheels  on  tread-braked 
passenger  equipment. 

FRA  recognizes  that  private  cars 
affected  by  this  final  rule  are  principally 
hauled  by  Amtrak,  which  imposes  its 
own  safety  requirements  on  the 
operation  of  private  cars.  As  a  result,  the 
daily  exterior  mechanical  inspection 
requirements  in  this  final  rule,  though 
new  Federal  requirements,  are  only 
minimally  more  stringent  than  the 
mechanical  inspections  currently 
performed  by  Amtrak  on  its  own.  The 
final  rule  does  offer  the  flexibility  to 
move  equipment  with  power  brake 
defects,  as  well  as  the  flexibility  to 
perform  daily  brake  tests  and 
mechanical  inspections  at  locations  best 
suited  for  performing  such  tests  and 
inspections.  To  the  extent  that  all 
passenger  equipment  is  subject  to  daily 
exterior  mechanical  inspections,  private 
cars  will  not  be  affected 
disproportionately. 

Generally,  the  final  rule  requires  that 
rim-stamped  straight-plate  wheels  not 
be  used  as  replacement  wheels  on  tread- 
braked  private  cars.  Amtrak  has 
established  a  private  car  policy  which 
does  not  allow  the  use  of  rim-stamped 
straight-plate  wheels  as  replacement 
wheels  on  private  cars.  Further,  Amtrak 
will  decline  to  move  any  tread-braked 
private  car  with  a  rim-stamped  straight- 
plate  wheel  after  June  30,  2000.  Because 
Amtrak  holds  private  cars  to  standards 
as  high  or  higher  than  those  contained 
in  this  rule,  there  will  be  no  additional 
economic  impact  imposed  on  private 
cars  operated  in  Amtrak  trains  from  this 
rule's  rim-stamped  straight-plate  wheel 
provision.  Private  cars  are  also  subject 
to  provisions  in  this  final  rule 
concerning  protection  against  personal 
injury,  suspension  system  safety,  safety 
appliances,  and  brake  system  safety. 
These  requirements  represent  either 
current  industry  practice  or  current 
Federal  safety  requirements  (which  are 
being  restated  in  this  final  rule). 

Smaller  passenger  rail  operations 
such  as  tourist,  scenic,  exclusion,  and 
historic  railroads  are  exempt  from  this 
final  rule.  A  joint  FRA/industry 
Working  Group  will  be  developing 
recommendations  regarding  the 
applicability  of  FRA  regulations, 
including  this  one,  to  tovuist,  scenic, 
historic,  and  excursion  railroads.  Based 
on  that  Working  Group's 
recommendations,  portions  of  the  final 
rule  may  apply  to  some  or  all  of  these 
railroads. 

C.  Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements.  FRA  has 
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submitted  these  information  collection  the  Paperwork  Reduction  Act  of  1995 

requirements  to  the  Office  of  (44  U.S.C.  3501  et  seq.).  The  sections 

Management  and  Budget  (OMB)  for  that  contain  the  new  or  revised 

review  and  approval  in  accordance  vrith  information  collection  requirements,  or 


both,  and  the  estimated  time  to  fulfiU 
each  requirement  are  as  follows: 


CFR  section 

Respondent  universe 

Total  annual 
responses 

Average  time  per 
response 

Total  annual  burden 
hours 

Total  annual 
burden  cost 

216.14— Special  notice  for  re- 

19 railroads  

12  forms  

5  minutes  . . 

1  hour 

$39 
429 

2.730 

9 

2.500 

700 

350 
340 

136 

pairs—passenger  equipment. 
238.1— Earlier  application — 

19  railroads  

15  notifications  

45  minutes  

11  hours 

rule  requirements— sections 
238.15,  238.17,  238.19, 
238.107,  238.109. 
238.7— Waivers  

19  railroads  

12  waivers  

1  falsified  rept  

2  hrs/25  hrs  

70  hours 

238.1 1— Penalties  

19  railroads  

15  minutes  

25  hr 

238.15 — Movement  of  pas- 

19 railroads  

1,000  cards/tags  

288  cards/tags  

144  notifications  

200  tags/cards  

76  tags  

38  notifications  

3  minutes  

50  hours 

senger  equipment  with 
power  brake  defects,  and 
— Movement  of  passenger 

19  railroads  

3  minutes 

14  hours  

7  hours  

10  hours 

equipment  witti  power 
brake  defects  develop 
en  route. 
— Conditional  requirement 

19  railroads  

3  minutes 

238.17— Movement  of  pas- 

19 railroads  

3  minutes  

senger  equipment  with  other 
than  power  brake  defects. 
— Movement  of  passenger 

19  railroads  

19  railroads  

3  minutes  

4  hours  

equipment  with  safety 
appliance  defects. 

30  seconds  

19  min 

il 

238.19— Reporting  and  track- 
ing defective  passenger 
equipment. 
— List  of  power  brake  re- 

19 railroads  

1  railroad 

fM/A  

1  list 

Usual  and  customary 
procedure. 

2  hours  

N/A  

2  hours 

N/A 

78 
39 

624 

4.680 
936 

140 

pair  points. 
—Amendments  to  list 

1  railroad  

1  update 

1  petition  

1  hour 

1  hour 

238.21/238.103/238.223(3)/ 
238.309(2)/238.311(a)/ 
238.405(a)/238.427(a): 
— Petitions  for  special  ap- 

19 railroads  

16  hours  

16  hours 

proval  of  alternative 
standard. 
—Petitions  for  special  ap- 

19 railroads  

1  petition  

1  petition  

120  hours  

120  hours 

proval  of  alternative 
compliance. 
— Petitions  for  special  ap- 

19 railroads  

24  hours 

24  hours  

2  hours 

proval  of  pre-revenue 
service  acceptance  test- 
ing plan. 
— Comments  on  the  peti- 

Unknown   

6  equipment  manu- 
facturers. 

6  equipment  manu- 
facturers. 

19  railroads  

2  comments  

1  hour 

tions. 
238.103— Fire  Safety: 

—Plan 

2.4  eq.  design  (5  yr. 

average). 
2.4  eq.  design  (5  yr. 

average). 
19  documents  

200  hours  

480  hours 

33  360 

— Subsequent  equipment 

60  years  

119  hours 

144  hours  

14  400 

orders. 
— Preliminary  fire  safety 

2  ?B4  hoiire 

501 ,241 
81,067 
800 
106.400 

N/A 

analysis. 
—Final  fire  safety  analysis 

18  railroads  

6  documents  (3  yr. 

average). 
1  document  

135  hours  

81 1  hours 

— Fire  safety  analysis  on 

19  railroads  

8  hours 

8  hours  

1  5?0  hoi  ire 

equipment  transfer. 
—Written  procedures — fire 

19  railroads  

19  written  procedures 
N/A  : 

N/A  

19  reviews 

80  hours   ... 

safety  system  and  fire 
safety  equipment. 
238.105— Train  hardware  and 

197  railroads  

19  railroads  

19  railroads  

Usual  and  customary 
procedure. 

Usual  and  Customary 

procedure. 
60  ttours  

N/A  

software  safety. 
238.107— Inspection,  testing, 
and  maintenance  plan: 
—Plan 

— Annual  plan  review  by 

N/A  

1  140  hours 

N/A 

44  460 

railroads. 
238.109  Training,  qualification, 
and  designation  program; 
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-Tra  ning  employees  to 
pet  'orm  brake-related 
ins  )ectlons,  tests,  or 
ma  ntenance. 
— Tra  ning  employees  to 
pe(  'orm  daily  mechan- 
ical inspections. 
-De'  relopment  of  training 
program. 
-Recordkeeping 
238. 1 11  —  Pre-revenue  service 
acceptance  testing  plan — 
equip.  F  fev.  in  revenue  serv- 
ice. 

-Pai  ;s  equip,  that  has  not 
be«  n  in  revenue  service 
in  U.S. 

-Sul  (sequent  equipment 
ord  srs 
—Major  upgrades/intro. 
tech. — Tier  II. 
Alternative  compli- 


nev/ 
238.201-1- 

ance 
238. 


203-  Static  end  strength: 
— Gri.ndfathenng  non- 

conpliant  equip. 
— Conment  


238.211 -Colli 
238.223-  Locomotive 


ision  posts 

fuel 
tanks— ^It.  std. 

Brake  system — iden- 
marked. 
Automated  monl- 


238.231 -fl 
tified  & 

238.237-f, 
toring 


238 
day 
of 

door 
guardinb 
—ML 


da^' 
238.305-1 


238.307 
i 
cars; 
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passfenge 

■  arjd 


■Ale  rter/Deadman  con- 
trol —documentation. 
De  ectlve  alerter/ 
De  adman  control. 
238.301  -  Scope — require- 
ments--earlier  application. 
303—  Exterior  calendar 
mechanical  inspection 
r  equipment — 
cover  plates 
high  voltage  equip, 
locomotives  w/  in- 
operative dyn.  brakes. 
— Coiventional  locos,  w/ 
inoaer.  dyn.  brakes 
Written  notice — inoper- 
dyn.  brakes. 
—Records — ext.  calendar 
mech.  insp. 
ntenor  calendar  day 
mechai^ical  inspection  of 
r  cars: 
— Stenciling  or  marking 

err  ergency  brake  valve. 
— Strnciling  or  marking 
hig  h  voltage  equipment. 
-Ta  jging  of  detective 
do  )rs. 
— Sa  ety  related  signage  .. 


Repords  

Periodic  mechanical 
nspectlon  of  passenger 


— Wiltten  notification — alt. 
pe  iodic  insp.  int. 
-Switches — markings  


Respondent  universe 
17  railroads  

19  railroads  

19  railroads  

19  railroads  

6  equipment  manu- 
facturers. 


6  equipment  manu- 
facturers. 

6  equipment  manu- 
facturers. 

1  equipment  manuf 

19  railroads  

19  railroads  

Unkown  

19  railroads  

19  railroads  

2  brake  manu- 
facturers. 

19  railroads  

19  railroads  

19  railroads  , 

N/A  

19  railroads  

19  railroads  

19  railroads  

19  railroads  

n;a 

N/A  

10  railroads  

N/A  

19  railroads  

5  railroads  

N/A  


Total  annual 
responses 


N/A 


6,020  trained  employ- 
ees/241 instructors. 

19  programs 


6,020  records  

2.4  plans  (5  yr.  aver- 
age). 


2.4  plans  (5  yr.  aver- 
age). 

2.4  plans  (5  yr.  aver- 
age). 
None  likely  


Incl.  in  238.21 


1  petition 


6  comments  .. 
Incl.  in  238.21 
Incl.  in  238.21 

N/A  


19  documents 

100  tags  

Incl.  in  238.1    . 
N/A  


50  tags/cards  .. 
50  tags/cards  .. 
25  written  not  .. 
2,022,436  reed 


N/A  

N/A  

600  tags 
N/A  


1 ,866,904  reeds 


5  notifications 
N/A  


Average  time  per 
response 


Total  annual  burden 
hours 


Total  annual 
burden  cost 


Usual  and  customary 
procedure. 


2  hours 


520  hours 

3  minutes 
16  hours  .. 


200  hours  . 

60  hours  ... 

N/A  

Inc.  238.21 


300  hours  .. 

20  hours  .... 
Incl.  238.21 
Incl.  238.21 

N/A  


2  hours  

3  minutes  .... 
Incl.  in  238.1 


Usual  and  customary 
procedure. 


3  minutes 
3  minutes 
3  minutes 
1  minute  . 


Usual  and  customary 

procedure. 
Usual  and  customary 

procedure. 
1  minute  


Usual  and  customery 
customery  proce- 
dure. 

1  minute  


5  hours 


Usual  and  customary 
procedure. 


N/A 


12,522  hours 


9,880  hours 

301  hours  ... 
38  hours  


480  hours  .. 

144  hours  .. 

N/A  

Incl.  238.21 


300  hours  .. 

120  hours  .. 
Incl.  238.21 
Incl.  238.21 


Usual  and  oust. 


38  hours  

5  hours  

Incl.  in  238.1 
N/A  


3  hours  

3  hours  ... 

1  hour 

33,707  hours 

N/A  

N/A  

10  hours  


N/A 


31,115  hours 


25  hours 

N/A  


N/A 


421,410 


360,620 

11,739 
2,641 


42,144 

11,472 

N/A 

Incl.  238.21 

21 ,000 

8,400 
Inc.  238.21 
Inc  238.21 

N/A 

1,482 

250 

Incl.  238.1 

N/A 


150 
150 
34 
1,146,038 

N/A 
N/A 
340 
N/A 

1,057,910 

975 

N/A 
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CFR  section 


—Records  

— Detailed  documenta- 
tion— alt.  insp.  interval. 
238.309— Alternative  mainte- 
nance proc. 
— Records  of  periodic 
maintenance. 
238.31 1— Single  car  test— alt. 
procedure. 
—Tagging  to  indicate 
need — single  car  test. 
238.313— Class  I  brake  test .... 

— Documentation — test  al- 
ready performed. 
— Qualif.  maint.  Person. — 
statement  in  cab. 
238.315— Class  lA  brake  test: 
— Brake  pipe  pressure — 

communications. 
— Communicating  signal 
system — tests. 
238.317— Class  II  Brake  Test: 
— Brake  pipe  pressure — 

communications. 
— Communicating  signal 
system — tests. 
238.403— Crash  energy  man- 
agement requirements. 
238.405— Longitudinal  static 

compressive. 
238.421— Gazing: 

— Marking  of  glazing  ma- 
terial. 
— Stenciling  requirement  .. 

238.423— Fuel  tanks— equlv. 

level  of  safety. 
238.427 — Suspension  sys- 
tem—alt. stds. 
— Hunting  oscillations — 
alarms  to  train  oper. 

238.431— Brake  system  

— Brake  system  failures  ... 

— Wfieel  slide  alarms  

238.437— Emergency  commu- 
nication. 
238.441 — Emergency  roof  en- 
trance location. 

— Markings  

238.445 — Automated  moni- 
toring. 
— Self  test  feature — notifi- 
cations to  train  operator. 
238.447— Train  operator's  con- 
trols and  power  car  cab  lay- 
out. 
238.503— Inspection,  testing, 
and  maintenance  require- 
ments: 
238.505 — Program  approval 
procedures: 
— Submission  of  program 
— Amendments  to  pro- 
gram. 

— Comments  

— Approval 

238.603— Safety  planing  re- 
quirements— Process  to  in- 
troduce new  technology. 

Appendix  B  to  Part  238 — label- 
ing requirement. 


Respondent  universe 


6  railroads  . 
5  railroads  . 

1 9  railroads 

N/A  

19  railroads 

19  railroads 

N/A  


1 9  railroads 
19  tests  


19  railroads 
1 9  railroads 
1  railroad  .... 
1  railroad  .... 


N/A  

N/A  

N/A  

N/A  

1  railroad 


1  railroad  

1  railroad  

1  railroad  

3  car  manufacturers  .. 

3  car  manufacturers  .. 


1  railroad 
1  railroad 
N/A  


1  railroad 
1  railroad 


4  unions/individuals  .. 
N/A  


1  railroad 


5-6  seat  manufactur- 
ers. 


Total  annual 
responses 


15  records  ... 
5  documents 


Incl.  in  238.21 

N/A  

Incl.  in  238.21 

25  tags  

N/A  


365,000  comm 
365,000  tests  ., 

365,000  comm 
365,000  tests  .. 

1  design  

Incl.  in  238.21   . 


N/A  

N/A  

Incl.  in  238.21   . 

Incl.  in  238.21    . 

Incl.  in  238.445 

1  analysis  

Incl.  238.445  ... 
Incl.  238.445  ... 
3  instructions  .... 


1 6  cars  marked 


1  program 

1  amendment 

4  comments  .. 
N/A  


1  safety  plan 
N/A  


Average  time  per 
response 


Total  annual  burden 
hours 


3  minutes 
100  hours 


Incl.  in  238.21 


Usual  and  customary 

procedure. 
Incl.  in  238.21   


3  minutes 


Usual  and  customary 
procedure. 


3  seconds  .... 
15  seconds  .. 

3  seconds  .... 
15  seconds  . 
120  hours  .... 
Incl.— 238.21 


200  alerts  

6,300  notifications 
N/A  


Incl.  in  238.21 

Inc.— 238.445 

40  hours  

Incl.  238.445  . 
Incl.  238.445  . 
1  hour  


15  minutes 


1  second 
1  second 


Usual  and  customary 
procedure. 


.75  hours  . 
500  hours 


Incl.  in  238.21 

N/A  

Ind.  in  238.21 

1  hour  

N/A  


304  hours  .... 
1,521  hours  . 

304  hours  .... 
1,521  hours  . 
120  hours  .... 
Ind.— 238.21 


Usual  and  customary    |  N/A 

procedure. 
Usual  and  customary 

procedure. 
Incl.  in  238.21    


N/A  

Incl.  in  238.21 

Incl.  in  238.21 

Inc.— 238.445 

40  hours  

Incl.  238.445  . 
Incl.  238.445  . 
3  hours  


4  hours 


80  hours 
8  hours  .. 


1  hour 4  hours 

No  disapprovals  ex-        N/A 

pected  at  this  time. 
100  hours  ]  100  hours 


3  minutes 
2  hours  ... 
N/A  


80  hours 
8  hours  .. 


Usual  customary  pro- 
cedure. 


N/A 


Total  annual 
burden  cost 


29 
19,500 

Inc.  238.21 

N/A 

Inc.— 238.21 

34 

N/A 


10,336 
51,714 

10,336 
51,714 
12,000 
Inc.— 238.21 

N/A 

N/A 

Inc.— 238.21 

Incl.— 

238.445 
In— 238.445 

1,560 
In  238.445 
In  238  445 
102 

136 

2 
68 

N/A 


3,120 
312 

276 
N/A 

3,900 
N/A 
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-Sei  It/Mattress  assem- 
ble s — fire  haz.  analysis. 

-Dis :.  small  parts — fire 
hai  ard  analysis. 

-Sui  face  any  small 
pari — fire  haz.  analysis. 

-Srrall  elastomers/misc. 
parls — tire  haz.  anal. 

-Poi  tions  vehicle  body — 
fire  hazard  analysis. 


All 

reviewir^g 
existing 


es1  imates : 


maintair  ing 

reviewing 

informalji 

package 

Robert 

Planninj 

21, 

1120 

Washing 

(202)  49^ 

of 

Prod 

Federal 

Vermon 

Washinj  ti 

(202) 

FRA 
persons 
coUecticin 
display 
if  requi; 
requirenjients 
been 
number 


D. 

FRA 
in 
ensunnj 
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Respondent  universe 


5-6  manuf 
5-6  manuf 
5-6  manuf 
5-6  manuf 
5-6  manuf 


Total  annual 
responses 

Incl.  238.103  

Incl.  in  238.103  .. 

Incl.  in  238.103  .. 

Incl.  In  238.103  .. 

Incl.  in  238.103  .. 


Average  time  per 
response 


Incl.  238.103 
Incl.  238.103 
Incl.  238.103 
Incl.  238.103 
Incl.  238.103 


Total  annual  burden 
hours 


Incl.  238.103 
Incl.  238.103 
Incl.  238.103 
Incl.  238.103 
Incl.  238.103 


Total  annual 
burden  cost 


In  238.103 

In238.103 

In238.103 

In238.103 

In238.103 


include  the  time  for 
instructions;  searching 
iata  sources;  gathering  or 
the  needed  data;  and 
the  information.  For 
on  or  a  copy  of  the  paperwork 
submitted  to  0MB  contact  Mr. 
Brogan,  Office  of  Safety, 

and  Evaluation  Division,  RRS- 
Fedfi-al  Railroad  Administration, 
Vermont  Ave..  N.W.,  Mail  Stop  17, 
on,  D.C.  20590  (telephone: 
-6292)  or  Ms.  Dian  Deal.  Office 
Infontation  Technology  and 
ucti  vity  Improvement,  RAD-20. 
Railroad  Administration,  1120 
Ave.,  N.W..  Mail  Stop  35, 
on,  D.C.  20590  (telephone: 
496-6133). 
c  uinot  impose  a  penalty  on 
OT  violating  information 
requirements  which  do  not 
current  OMB  control  number, 
if  requir  ;d.  The  information  collection 
contained  in  this  rule  have 
approved  under  OMB  control 


2130-0544. 


Envit  jnmental  Impact 

Y.  as  evaluated  these  regulations 
accorpance  with  its  procedures  for 
full  consideration  of  the 
environ]  nental  impact  of  FRA  actions, 
as  requii  ed  by  the  National 
Environ  nental  Pohcy  Act  (42  U.S.C. 
4321  et  r>eq.),  other  enjoronmental 
statutes,  Executive  Orders,  and  DOT 
Order  51  ilO.lc.  This  final  rule  meets  the 
criteria  i  hat  establish  this  as  a  non-major 
action  f(  r  environmental  purposes. 

E.  Fedei  alism  Implications 

This  r  ale  has  been  analyzed  in 
accorda  ice  with  the  principles  and 
criteria  i  ;ontained  in  Executive  Order 
12612,  c  nd  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalii  im  implications  to  warrant  the 
prepara  ion  of  a  Federalism  Assessment. 
The  fundamental  policy  decision 
providii  ig  that  Federal  regulations 
should  j  iovern  aspects  of  service 
provide  1  by  municipal  and  public 
benefit  i  :orporations  (or  agencies)  of 
State  go  iremments  is  embodied  in  the 


statute  quoted  above  (49  U.S.C.  20133). 
Further,  FRA  has  consulted  with 
commuter  railroad  authorities  in 
developing  this  rule. 

F.  Compliance  With  the  Unfunded 
Mandates  Reform  Act  of  1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  each 
Federal  agency  "shall,  unless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  Regulatory  actions  on  State, 
local,  and  tribal  goverrmients,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Sec.  201.  Section  202  of  the  Act 
further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year,  and  before  promulgating 
any  final  rule  for  which  a  general  notice 
of  proposed  rulemaking  was  published, 
the  agency  shall  prepare  a  written 
statement ..."  detailing  the  effect  on 
State,  local  and  tribal  governments  and 
the  private  sector.  The  final  rules  issued 
today  will  not  result  in  the  expenditure, 
in  the  aggregate,  of  $100,000,000  or 
more  in  any  one  year,  and  thus 
preparation  of  a  statement  was  not 
required. 

G.  Effects  on  the  Year  2000  Computer 
Problem 

This  rule  does  not  mandate  business 
process  changes  nor  require 
modifications  to  computer  systems  that 
will  detract  from  resoiuces  railroads 
will  apply  toward  addressing  any 
possible  Year  2000  computer  problems. 
Although  business  process  changes  and 
modifications  to  computer  systems  may 
occur  as  this  rule  is  implemented, 
railroads  would  only  voluntarily  make 
such  changes  and  modifications  before 
the  year  2000. 

Implementation  of  certain  inspection, 
testing,  and  maintenance  requirements. 


as  well  as  recordkeeping  and  tracking  of 
defective  equipment  requirements, 
would  require  use  of  the  same  resources 
railroads  will  apply  toward  resolving 
Year  2000  computer  problems. 
However,  FRA  will  not  require  that  such 
implementation  occur  before  July,  2000. 
FRA  will  apply  requirements  for 
inspection,  testing,  and  maintenance  of 
equipment,  and  recordkeeping  and 
tracking,  at  an  earlier  date  only  to  those 
railroads  that  indicate  a  desire  for  this 
to  occur.  Because  certain  of  the 
requirements  for  inspection,  testing,  and 
maintenance  offer  railroads  an 
opportunity  to  achieve  efficiencies  and 
savings,  some  railroads  may  voluntarily 
choose  to  have  these  requirements 
applied  to  them  earlier.  FRA  notes  that 
its  implementation  schedule  for 
inspection,  testing,  and  maintenance 
requirements,  as  well  as  recordkeeping 
and  tracking  requirements,  was  also 
developed  taking  into  consideration  the 
time  generally  needed  for  railroads  to 
develop  maintenance  programs  and 
implement  training  requirements  as 
required  by  this  rule. 

XI.  List  of  Subjects 

49  CFR  Part  216 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements, 
Special  notice  for  repairs. 

49  CFR  Part  223 

Glass  and  glass  products.  Glazing, 
Penalties,  Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  229 

Locomotives,  Penalties.  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  231 

Penalties,  Railroad  safety.  Safety 
appliances. 

49  CFR  Part  232 

Penalties,  Power  brakes.  Railroad 
safety,  Reporting  and  recordkeeping 
requirements. 
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49  CFR  Part  238 

Fire  prevention,  Incorporation  by 
reference.  Passenger  equipment, 
Penalties,  Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

The  Rule 

In  consideration  of  the  foregoing, 
chapter  n,  subtitle  B  of  title  49,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  21  &— [AMENDED] 

1.  The  authority  citation  for  part  216 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20102-04,  20111, 
20133,  20137-38,  20141,  20143,  20301-02, 
20701-02,  21301-02,  21304;  49  CFR  1.49(c), 
(m). 

2.  Section  216.1(a)  is  revised  to  read 
as  follows: 

§216.1    Application. 

(a)  This  part  applies,  according  to  its 
terms,  to  each  raihoad  that  uses  or 
operates — 

(1)  A  railroad  freight  car  subject  to 
part  215  of  this  chapter; 

(2)  A  locomotive  subject  to  49  U.S.C. 
chapter  207  (49  U.S.C.  20701-03);  or 

(3)  Railroad  passenger  equipment 
subject  to  part  238  of  this  chapter. 


§216.3    [Amended] 

3.  Section  216.3(b)  is  amended  by 
removing  the  phrase  "section  206  of  the 
Federal  Railroad  Safety  Act  of  1970  (45 
U.S.C.  435)"  and  adding  in  its  place  the 
phrase  "49  U.S.C.  20105". 

§216.5    [Amended] 

4.  Section  216.5(c)  is  amended  by 
adding  after  "216.13,":  "216.14,". 

§216.13    [Amended] 

5.  The  first  sentence  of  §  216.13(a)  is 
removed  and  a  new  sentence  is  added 
in  its  place  to  read  as  follows:  "When 
an  FRA  Motive  Power  and  Equipment 
Inspector  or  State  Equipment  Inspector 
determines  a  locomotive  is  not  safe  to 
operate  in  the  service  to  which  it  is  put, 
whether  by  reason  of  nonconformity 
with  the  FRA  Railroad  Locomotive 
Safety  Standards  set  forth  in  part  229  of 
this  chapter  or  the  FRA  Railroad 
Locomotive  Inspection  Regulations  set 
forth  in  part  230  of  this  chapter  or  by 
reason  of  any  other  condition  rendering 
the  locomotive  unsafe,  he  or  she  will 
notify  the  railroad  in  writing  that  the 
locomotive  is  not  in  serviceable 
condition." 

5a.  The  third  sentence  of  §  216.13(a) 
is  amended  by  removing  the  phrase 
"part  230"  and  adding  in  its  place  the 
phrase  "parts  229  and  230". 


6.  Section  216.14  is  added  to  read  as 
follows: 

§216.14    Special  notice  for  repairs— 
passenger  equipment. 

(a)  When  an  FRA  Motive  Power  and 
Equipment  Inspector  or  a  State 
Equipment  Inspector  determines  that 
railroad  passenger  equipment  is  not  in 
conformity  with  one  or  more  of  the 
requirements  of  the  FRA  Passenger 
Equipment  Safety  Standards  set  forth  in 
part  238  of  this  chapter  and  that  it  is 
unsafe  for  further  service,  he  or  she  will 
issue  a  written  Special  Notice  to  the 
railroad  that  the  equipment  is  not  in 
serviceable  condition.  The  Special 
Notice  describes  the  defect  or  defects 
that  cause  the  equipment  to  be  in 
unserviceable  condition.  After  receipt  of 
the  Special  Notice,  the  railroad  shall 
remove  the  equipment  from  service 
until  it  is  restored  to  serviceable 
condition.  The  equipment  may  not  be 
deemed  in  serviceable  condition  until  it 
complies  with  all  applicable 
requirements  of  part  238  of  this  chapter. 

(b)  The  railroad  shall  notify  in  writing 
the  FRA  Regional  Administrator  for  the 
FRA  region  in  which  the  Special  Notice 
was  issued  when  the  equipment  is 
returned  to  service,  specifying  the 
repairs  completed. 

(c)  Railroad  passenger  equipment 
subject  to  a  Special  Notice  may  be 
moved  from  the  place  where  it  was 
found  to  be  imsafe  for  further  service  to 
the  nearest  available  point  where  the 
equipment  can  be  repaired,  if  such 
movement  is  necessary'  to  make  the 
repairs.  However,  the  movement  is 
subject  to  the  further  restrictions  of 
§§238.15  and  238.17  of  this  chapter. 

§216.17    [Amended] 

7.  Section  216.17(a)  is  amended  as 
follows: 

a.  By  adding,  after  "216.13", 
"216.14,"; 

b.  By  adding,  after  the  word 
"locomotive,"  in  the  third  sentence,  the 
phrase  "railroad  passenger  equipment,"; 
and 

c.  By  revising  the  fifth  sentence  to 
read  as  follows: 

"If  upon  reinspection,  the  railroad 
freight  car,  locomotive,  or  passenger 
equipment  is  found  to  be  in  serviceable 
condition,  or  the  track  is  found  to 
comply  with  the  requirements  for  the 
class  at  which  it  was  previously 
operated  by  the  railroad,  the  FRA 
Regional  Administrator  or  his  or  her 
agent  will  immediately  notify  the 
railroad,  whereupon  the  restrictions  of 
the  Special  Notice  cease  to  be  effective." 


Subpart  B— [Amendecq 

8.  hi  subpart  B  of  part  216.  the 
phrases  "the  FRA  Regional  Director  for 
Raifroad  Safety",  "the  FRA  Regional 
Director  of  Raifroad  Safety",  "a  Regional 
Director"  and  "the  Regional  Director" 
are  removed,  and  the  phrase  "the  FRA 
Regional  Administrator"  is  added  in 
their  place. 

PART  223— {AMENDED] 

9.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20102-03,  20133, 
20701-20702,  21301-02,  21304;  49  CFR 
1.49(c),  (m). 

10.  Section  223.8  is  added  to  subpart 
B  to  read  as  follows: 

§223.8    Additional  requirements  for 
passenger  equipment. 

In  addition  to  the  requirements 
contained  in  this  part,  requirements  for 
emergency  window  exits  and  window 
safety  glazing  on  passenger  equipment, 
as  defined  in  §  238.5  of  this  chapter,  are 
also  found  in  part  238  of  this  chapter. 

PART  229— {AMENDED] 

11.  The  authority  citation  for  part  229 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20102-03,  20133, 
20137-38, 20143.  20701-03;  21301-02. 
21304;  49  CFR  1.49(c),  (m). 

12.  Section  229.3  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c),  (d),  and  (e)  to  read  as 
follows: 

§229.3    Applicability. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (e)  of  this  section,  this  part 
applies  to  all  standard  gage  railroads. 

(b)*  *  * 

(c)  Paragraphs  (a)  and  (b)  of  §  229.125 
do  not  apply  to  Tier  II  passenger 
equipment  as  defined  in  §  238.5  of  this 
chapter  {i.e.,  passenger  equipment 
operating  at  speeds  exceeding  125  mph 
but  not  exceeding  150  mph). 

(d)  On  or  after  November  8,  1999, 
paragraphs  (a)(1)  and  (b)(1)  of  §  229.141 
do  not  apply  to  "passenger  equipment" 
as  defined  in  §  238.5  of  this  chapter, 
unless  such  equipment  is  excluded  from 
the  requirements  of  §§  238.203  through 
238.219,  and  §  238.223  of  this  chapter 
by  operation  of  §238.201  (a)(2)  of  this 
chapter. 

(e)  Paragraphs  (a)(2)  through  (a)(4), 
and  (b)(2)  through  (b)(4)  of  §229.141  do 
not  apply  to  "passenger  equipment"  as 
defined  in  §  238.5  of  this  chapter  that  is 
placed  in  service  for  the  first  time  on  or 
after  September  8,  2000,  unless  such 
equipment  is  excluded  from  the 
requirements  of  §§  238.203  through 
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authority  citation  for  part  231 
to  read  as  follows: 


Authorily:  49  U.S.C.  20102-03,  20131, 
20301-03,121301-02,  21304;  49  CFR  1.49(c), 
(m). 

14.  Sec  ion  231.0  is  amended  by 
redesigna  ting  paragraphs  (c)  through  (e) 
as  paragraphs  (d)  through  (f), 
respectively:  by  revising  paragraph  (a); 
and  by  ac  ding  a  new  paragraph  (c)  to 
read  as  fellows: 


Exc(  ipt 
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(b)and 
applies  tc 
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(c) 
govemin] , 
does  not 
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authority  citation  for  part  232 
to  read  as  follows: 


Authori  y:  49  U.S.C.  20102-03,  20133. 
20141.  20;  01-03,  20306.  21301-02,  21304; 

49CFRl.'9(c),  (m). 

16.  Section  232.0  is  amended  by 
redesignating  paragraphs  (c)  through  (e) 
as  paragraphs  (d)  through  (f), 
respectivply;  by  revising  paragraph  (a); 
and  by  adding  a  new  paragraph  (c)  to 
read  as  fallows: 


§  232.0    /  pplicability  and  penalties. 

Exc  jpt  as  provided  in  paragraphs 
(q)  of  this  section,  this  part 
all  standard  gage  railroads. 
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17.  Pajt  238  is  added  to  read  as 
follows: 

PART  23lB— PASSENGER  EQUIPMENT 
SAFETY  STANDARDS 

Subpart  A — General 

Sec. 

238.1    Pi  rpose  and  scope. 

238.3     A  iplicability. 


238.5     Definitions. 

238.7     Waivers. 

238.9     Responsibility  for  compliance. 

238.11     Civil  penalties. 

238.13     Preemptive  effect. 

238.15     Movement  of  passenger  equipment 

with  power  brake  defects. 
238.17     Movement  of  passenger  equipment 

with  other  than  power  brake  defects. 
238.19    Reporting  and  tracking  defective 

passenger  equipment. 
238.21     Special  approval  procedure. 
238.23    Information  collection. 

Subpart  B— Safety  Planning  and 
General  Requirements 

238.101     Scope. 

238.103     Fire  safety. 

238.105    Train  hardware  and  software 

safety. 
238.107    Inspection,  testing,  and 

maintenance  plan. 
238.109    Training,  qualification,  and 

designation  program. 
238.111     Pre-revenue  service  acceptance 

testing  plan. 
238.113    Emergency  window  exits. 
238.115    Emergency  lighting. 
238.117    Protection  against  personal  injury. 
238.119    Rim-stamped  straight-plate  wheels. 

Subpart  C — Specific  Requirements  for 
Tier  I  Passenger  Equipment 

238.201  Scope/alternative  compliance. 

238.203  Static  end  strength. 

238.205  Anti-climbing  mechanism. 

238.207  Link  between  coupling  mechanism 

and  CEU-  body. 

238.209  Forward-facing  end  structure  of 

locomotives. 

238.211  Collision  posts. 

238.213  Corner  posts. 

238.215  Rollover  strength. 

238.217  Side  structure. 

238.219  Truck-to-car-body  attachment. 

238.221  Glazing. 

238.223  Locomotive  fuel  tanks. 

238.225  Electrical  system. 

238.227  Suspension  system. 

238.229  Safety  appliances. 

238.231  Brake  system. 

238.233  Interior  fittings  and  surfaces. 

238.235  Doors. 

238.237  Automated  monitoring. 

Subpart  D — Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  I 
Passenger  Equipntent 

238.301     Scope. 

238.303    Exterior  calendar  day  mechanical 

inspection  of  passenger  equipment. 
238.305     Interior  calendar  day  mechanical 

inspection  of  passenger  cars. 
238.307     Periodic  mechanical  inspection  of 

passenger  cars  and  unpowered  vehicles 

used  in  passenger  trains. 
238.309     Periodic  brake  equipment 

maintenance. 
238.31 1     Single  car  test. 
238.313     Class  I  brake  test. 
238.315    Class  lA  brake  test. 
238.317    Class  II  brake  test. 
238.319    Running  brake  test. 


Subpart  E— Specific  Requirements  for 
Tier  II  Passenger  Equipment 

238.401     Scope. 

238.403    Crash  energy  management. 

238.405    Longitudinal  static  compressive 

strength. 
238.407     Anti-climbing  mechanism. 
238.409     Forward  end  structures  of  power 

car  cabs. 
238.411     Rear  end  structures  of  power  car 

cabs. 
238.413    End  structiu-es  of  trailer  cars. 
238.415     Rollover  strength. 
238.417    Side  loads. 
238.419    Truck-to-car-body  and  truck 

component  attachment. 
238.421     Glazing. 
238.423     Fuel  tanks. 
238.425    Electrical  system. 
238.427    Suspension  system. 
238.429     Safety  appliances. 
238.431     Brake  system. 
238.433    Draft  system. 
238.435    Interior  fittings  and  surfaces. 
238.437    Emergency  communication. 
238.439    Doors. 

238.441     Emergency  roof  entrance  location. 
238.443     Headlights. 
238.445    Automated  monitoring. 
238.447    Train  operator's  controls  and 

power  car  cab  layout. 

Subpart  F — Inspection,  Testing,  and 
■Maintenance  Requirements  for  Tier  II 
Passenger  Equipment 

238.501     Scope. 

238.503     Inspection,  testing,  and 

maintenance  requirements. 
238.505     Program  approval  procedure. 

Subpart  G— Specific  Safety  Planning 
Requirements  for  Tier  II  Passenger 
Equipment 

238.601     Scope. 

238.603    Safety  planning  requirements. 

Appendix  A  to  Part  238 — Schedule  of  Civil 
Penalties 

Appendix  B — Test  Methods  and 
Performance  Criteria  for  the  Flammability 
and  Smoke  Emission  Characteristics  of 
Materials  Used  in  Passenger  Cars  and 
Locomotive  Cabs 

Appendix  C  to  Part  238 — Suspension  System 
Safety  Performance  Standards 

Appendix  0  to  Part  238 — Requirements  for 
External  Fuel  Tanks  on  Tier  I  Locomotives 

Appendix  E  to  Part  238 — General  Principles 
of  Reliability-Based  Maintenance  Programs 

Authority:  49  U.S.C.  20103.  20107.  20133. 
20141,  20302-03,  20306,  and  20701-02;  49 
CFR  1.49. 

Subpart  A — General 

§  238.1     Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
prevent  collisions,  derailments,  and 
other  occurrences  involving  railroad 
passenger  equipment  that  cause  injury 
or  death  to  railroad  employees,  railroad 
passengers,  or  the  general  public;  and  to 
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mitigate  the  consequences  of  such 
occurrences  to  the  extent  they  cannot  be 
prevented. 

(b)  This  part  prescribes  minimum 
Federal  safety  standards  for  railroad 
passenger  equipment.  This  part  does  not 
restrict  a  railroad  from  adopting  and 
enforcing  additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part. 

(c)  Railroads  to  which  this  part 
applies  shall  be  responsible  for 
compliance  with  all  of  the  requirements 
contained  in  §§  238.15,  238.17,  238.19, 
238.107,  238.109,  and  subpart  D  of  this 
part  effective  July  12,  2001. 

(1)  A  railroad  may  request  earlier 
application  of  the  requirements 
contained  in  §§238.15,  238.17,  238.19, 
238.107,  238.109,  and  subpart  D  upon 
written  notification  to  FRA's  Associate 
Administrator  for  Safety.  Such  a  request 
shall  indicate  the  railroad's  readiness 
and  ability  to  comply  with  all  of  the 
provisions  referenced  in  paragraph  (c) 
introductory  text  of  this  section. 

(2)  Except  for  paragraphs  (b)  and  (c) 
of  §  238.309,  a  railroad  may  specifically 
request  earlier  application  of  the 
maintenance  and  testing  provisions 
contained  in  §§  238.309  and  238.311 
simultaneously.  In  order  to  request 
earlier  application  of  these  two  sections, 
the  railroad  shall  indicate  its  readiness 
and  ability  to  comply  with  all  of  the 
provisions  contained  in  both  of  those 
sections. 

(3)  Paragraphs  (b)  and  (c)  of  §  238.309 
shall  apply  beginning  September  9, 
1999. 

§238.3    Applicability. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  this  part  applies  to 
all: 

(1)  Railroads  that  operate  intercity  or 
commuter  passenger  train  service  on 
standard  gage  track  which  is  part  of  the 
general  railroad  system  of 
transportation;  and 

(2)  Railroads  that  provide  commuter 
or  other  short-haul  rail  passenger  train 
service  in  a  metropolitan  or  suburban 
area  as  described  by  49  U.S.C.  20102(1), 
including  public  authorities  operating 
passenger  train  service. 

(b)  Raihoads  that  permit  to  be  used  or 
hauled  on  their  lines  passenger 
equipment  subject  to  this  part,  in 
violation  of  a  power  brake  provision  of 
this  part  or  a  safety  appliance  provision 
of  this  part,  are  subject  to  the  power 
brake  and  safety  appliance  provisions  of 
this  part  with  respect  to  such 
operations. 

(c)  This  part  does  not  apply  to: 
(1)  Rapid  transit  operations  in  an 

urban  area  that  are  not  connected  to  the 


general  railroad  system  of 
transportation; 

(2)  A  railroad  that  operates  only  on 
track  inside  an  installation  that  is  not 
part  of  the  general  railroad  system  of 
transportation; 

(3)  Tourist,  scenic,  historic,  or 
excursion  operations,  whether  on  or  off 
the  general  railroad  system  of 
transportation;  or 

(4)  Circus  trains. 

§238.5    Definitions. 

As  used  in  this  part — 
AAR  means  the  Association  of 
American  Railroads. 

APTA  means  the  American  Public 
Transit  Association. 

Administrator  means  the 
Administrator  of  the  Federal  Railroad 
Administration  or  the  Administrator's 
delegate. 

Alerter  means  a  device  or  system 
installed  in  the  locomotive  cab  to 
promote  continuous,  active  locomotive 
engineer  attendveness  by  monitoring 
select  locomotive  engineer-induced 
control  activities.  If  fluctuation  of  a 
monitored  locomotive  engineer-induced 
control  activity  is  not  detected  within  a 
predetermined  time,  a  sequence  of 
audible  and  visual  alarms  is  activated  so 
as  to  progressively  prompt  a  response  by 
the  locomotive  engineer.  Failure  by  the 
locomotive  engineer  to  institute  a 
change  of  state  in  a  monitored  control, 
or  acknowledge  the  alerter  alarm 
activity  through  a  manual  reset 
provision,  results  in  a  penalty  brake 
application  that  brings  the  locomotive 
or  train  to  a  stop. 

Anti-climbing  mechanism  means  the 
parts  at  the  ends  of  adjoining  vehicles 
in  a  train  that  are  designed  to  engage 
when  subjected  to  large  buff  loads  to 
prevent  the  override  of  one  vehicle  by 
another. 

Bind  means  restrict  the  intended 
movement  of  one  or  more  brake  system 
components  by  obstruction,  increased 
friction,  or  reduced  clearance. 

Block  of  cars  means  one  car  or 
multiple  cars  in  a  solid  unit  coupled 
together  for  the  purpose  of  being  added 
to,  or  removed  from,  a  train  as  a  solid 
unit. 

Brake,  air  or  power  brake  means  a 
combination  of  devices  operated  by 
compressed  air,  arranged  in  a  system, 
and  controlled  manually,  electrically,  or 
pneumatically,  by  means  of  which  the 
motion  of  a  rail  car  or  locomotive  is 
retarded  or  arrested. 

Brake,  disc  means  a  retardation 
system  used  on  some  rail  vehicles, 
primarily  passenger  equipment,  that 
utilizes  flat  metal  discs  as  the  braking 
surface  instead  of  the  wheel  tread. 

Brake,  dynamic  means  a  train  braking 
system  whereby  the  kinetic  energy  of  a 


moving  train  is  used  to  generate  electric 
current  at  the  locomotive  traction 
motors,  which  is  then  dissipated 
through  banks  of  resistor  grids  or  back 
into  the  catenary  or  third  rail  system. 

Brake,  effective  means  a  brake  that  is 
capable  of  producing  its  required  design 
retarding  force  on  the  train.  A  rail  car's 
air  brake  is  not  considered  effective  if  its 
piston  travel  is  in  excess  of  the 
maximum  prescribed  limits. 

Brake  indicator  means  a  device, 
actuated  by  brake  cylinder  pressure, 
which  indicates  whether  brakes  are 
applied  or  released. 

Brake,  inoperative  means  a  primary 
brake  that,  for  any  reason,  no  longer 
applies  or  releases  as  intended  or  is 
otherwise  ineffective. 

Brake,  on-tread  friction  means  a 
braking  system  that  uses  a  brake  shoe 
that  acts  on  the  tread  of  the  wheel  to 
retard  the  vehicle. 

Brake,  parking  or  hand  brake  means  a 
brake  that  can  be  applied  and  released 
by  hand  to  prevent  movement  of  a 
stationary  rail  car  or  locomotive. 

Brake  pipe  means  the  system  of 
piping  (including  branch  pipes,  angle 
cocks,  cutout  cocks,  dirt  collectors, 
hoses,  and  hose  couplings)  used  for 
connecting  locomotives  and  all  rail  cars 
for  the  passage  of  air  to  control  the 
locomotive  and  car  brakes. 

Brake,  power  means  "air  brake"  as 
that  term  is  defined  in  this  section. 

Brake,  primary  means  those 
components  of  the  train  brake  system 
necessary  to  stop  the  train  within  the 
signal  spacing  distance  without  thermal 
damage  to  friction  braking  surfaces. 

Brake,  secondary  means  those 
components  of  the  train  brake  system 
which  develop  supplemental  brake 
retarding  force  that  is  not  needed  to  stop 
the  train  within  signal  spacing  distances 
or  to  prevent  thermal  damage  to  friction 
braking  surfaces. 

Brake  shoes  or  pads  aligned  with 
tread  or  disc  means  that  the  surface  of 
the  brake  shoe  or  pad,  respectively, 
engages  the  surface  of  the  wheel  tread 
or  disc,  respectively,  to  prevent 
localized  thermal  stress. 

Braking  system,  blended  means  a 
braking  system  where  the  primary  brake 
and  one  or  more  secondary  brakes  are 
automatically  combined  to  stop  the 
train.  If  the  secondary  brakes  are 
unavailable,  the  blended  brake  uses  the 
primary  brake  alone  to  stop  the  train. 
Calendar  day  means  a  time  period 
running  from  one  midnight  to  the  next 
midnight  on  a  given  date. 

Class  I  brake  test  means  a  complete 
passenger  train  brake  system  test  and 
inspection  (as  further  specified  in 
§  238.313)  performed  by  a  qualified 
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maintena  ice  person  to  ensure  that  the 
air  brake  system  is  100  percent  effective. 

Class  L  \  brake  test  means  a  test  and 
inspectio  i  (as  further  specified  in 
§  238.3151  performed  by  a  qualified 
person  of  the  air  brake  system  on  each 
car  in  a  p  issenger  train  to  ensure  that 
the  brake!  apply  and  release  on  each  car 
in  the  tra  n  in  response  to  train  line 
comman(  s. 

Class  L  brake  test  means  a  test  and 
inspectio  i  (as  further  specified  in 
§  238.317)  performed  by  a  qualified 
person  of  brake  pipe  integrity  and 
continuit  f  from  the  controlling 
locomotii  e  to  the  rear  unit  of  a 
passengei  train. 

CoUisic  n  posts  means  structural 
members  of  the  end  structures  of  a 
vehicle  tl  lat  extend  vertically  from  the 
underfrai  le  to  which  they  are  securely 
attached  uid  that  provide  protection  to 
occupied  compartments  from  an  object 
penetrati;  ig  the  vehicle  during  a 
collision. 

Contro  valves  means  that  part  of  the 
air  brake  squipment  on  each  rail  car  or 
locomoti'  'e  that  controls  the  charging, 
application,  and  release  of  the  air 
brakes,  ir  response  to  train  line 
comman<  s. 

Comer  posts  means  structural 
members  located  at  the  intersection  of 
the  front  3r  rear  surface  with  the  side 
surface  o  a  rail  vehicle  and  which 
extend  v«  rtically  from  the  underframe  to 
the  roof,  "omer  posts  may  be  combined 
with  coll  sion  posts  to  become  part  of 
the  end  s  xucture. 

Crack  i  neans  a  fractiire  without 
complete  separation  into  parts,  except 
that,  in  a  casting,  a  shrinkage  crack  or 
hot  tear  t  lat  does  not  significantly 
diminish  the  strength  of  the  member  is 
not  a  cra(  :k. 

Crash  i  mergy  management  means  an 
approach  to  the  design  of  rail  passenger 
equipme  it  which  controls  the 
dissipation  of  energy  during  a  collision 
to  protec  the  occupied  volumes  from 
crushing  and  to  limit  the  decelerations 
on  passei  jgers  and  crewmembers  in 
those  vol  umes.  This  may  be 
accompli  shed  by  designing  energy- 
absorbin  ;  structures  of  low  strength  in 
the  unoc  ;upied  volumes  of  a  rail 
vehicle  q  r  passenger  train  to  collapse  in 
a  control  ed  manner,  while  providing 
higher  st  -uctural  strength  in  the 
occupiec  volumes.  Energy  deflection 
can  also  je  part  of  a  crash  energy 
management  approach.  Crash  energy 
manager  lent  can  be  used  to  help 
provide  anti-climbing  resistance  and  to 
reduce  tl  le  risk  of  train  buckling  during 
a  collision. 

Crash  refuge  means  a  volume  with 
structura  1  strength  designed  to 
maximiz  b  the  survivability  of 


crewmembers  stationed  in  the 
locomotive  cab  during  a  collision. 

Crewmember  means  a  railroad 
employee  called  to  perform  service 
covered  by  the  Federal  hours  of  service 
laws  at  49  U.S.C.  21103  and  subject  to 
the  railroad's  operating  rules  and 
program  of  operational  tests  and 
inspections  required  in  §  217.9  and 
§217.11  of  this  chapter. 

Critical  buckling  stress  means  the 
minimum  stress  necessary  to  initiate 
buckling  of  a  structiu-al  member. 

Emergency  brake  application  means 
an  irretrievable  brake  application 
resulting  in  the  maximum  retarding 
force  available  from  the  train  brake 
system. 

Emergency  window  means  that 
segment  of  a  side-facing  glazing  panel 
which  has  been  designed  to  permit 
rapid  and  easy  removal  in  an  emergency 
situation. 

End  structure  means  the  main  support 
structure  projecting  upward  from  the 
underframe  of  a  locomotive,  passenger 
car,  or  other  rail  vehicle.  The  end 
structiu'e  is  securely  attached  to  the 
underframe  at  each  end  of  a  rail  vehicle. 

50th  -percentile  adult  male  means  a 
person  weighing  164  pounds  (plus  or  ' 
minus  3  pounds)  and  possessing  the 
following  dimensions:  erect  sitting 
height:  35.7  inches  (plus  or  minus  0.1 
inch);  hip  breadth  (sitting):  14.7  inches 
(plus  or  minus  0.7  inch);  hip 
circumference  (sitting):  42  inches;  waist 
circumference  (sitting):  32  inches  (plus 
or  minus  0.6  inch);  chest  depth:  9.3 
inches  (plus  or  minus  0.2  inch);  and 
chest  circumference:  37.4  inches  (plus 
or  minus  0.6  inch). 

Foul  means  restrict  the  intended 
movement  of  one  or  more  brake  system 
components  because  the  component  is 
snagged,  entangled,  or  twisted. 

FRA  means  the  Federal  Railroad 
Administration. 

Fuel  tank,  external  means  a  fuel 
containment  volume  that  extends 
outside  the  car  body  structure  of  a 
locomotive. 

Fuel  tank,  internal  means  a  fuel 
containment  volume  that  does  not 
extend  outside  the  car  body  structure  of 
a  locomotive. 

Full-height  collision  post,  comer  post, 
or  side  frame  post  means  any  vertical 
framing  member  in  the  rail  car  body 
structiu^  that  spans  the  distance 
between  the  underframe  and  the  roof  at 
the  CcU'  body  section  where  the  post  is 
located.  For  collision  posts  located  at 
the  approximate  third  points  laterally  of 
an  end  frame,  the  term  "full-height" 
applies  to  posts  that  extend  and  connect 
to  supporting  structural  members  in  the 
roof  at  the  location  of  the  posts,  or  to  a 
beam  connected  to  the  top  of  the  end- 


frame  and  supported  by  the  roof  rails  (or 
anti-telescoping  plate),  or  to  both. 

Full  service  application  means  a  brake 
application  which  results  in  a  brake 
cylinder  pressure  at  the  service  limiting 
valve  setting  or  equivalent. 

Glazing,  end-facing  means  a  glazing 
panel  located  where  a  line 
perpendicular  to  the  exterior  surface  of 
the  panel  makes  an  angle  of  50  degrees 
or  less  with  the  longitudinal  center  line 
of  the  rail  vehicle  in  which  the  panel  is 
installed.  A  glazing  panel  that  curves  so 
as  to  meet  the  definition  for  both  side- 
facing  and  end-facing  glazing  is 
considered  end-facing  glazing. 

Glazing,  exterior  means  a  glazing 
panel  that  is  an  integral  part  of  the 
exterior  skin  of  a  rail  vehicle  and  has  a 
surface  exposed  to  the  outside 
environment. 

Glazing,  side-facing  means  a  glazing 
panel  located  where  a  line 
perpendicular  to  the  exterior  surface  of 
the  panel  makes  an  angle  of  more  than 
50  degrees  with  the  longitudinal  center 
line  of  the  rail  vehicle  in  which  the 
panel  is  installed. 

Handrails  means  safety  appliances 
installed  on  either  side  of  a  rail  vehicle's 
exterior  doors  to  assist  passengers  and 
crewmembers  to  safely  board  and  depart 
the  vehicle. 

Head  end  power  means  power 
generated  on  board  the  locomotive  of  a 
passenger  train  used  for  purposes  other 
than  propelling  the  train,  such  as 
cooking,  heating,  illumination, 
ventilation  and  air  conditioning. 

In  passenger  service/in  revenue 
service  means  a  train  or  passenger 
equipment  that  is  carrying,  or  available 
to  carry,  passengers.  Passengers  need 
not  have  paid  a  fare  in  order  for  the 
equipment  to  be  considered  in 
passenger  or  in  revenue  service. 

In  service,  when  used  in  connection 
with  passenger  equipment,  means: 

(1)  Passenger  equipment  subject  to 
this  part  that  is  in  passenger  or  revenue 
service;  and 

(2)  All  other  passenger  equipment 
subject  to  this  part,  unless  the  passenger 
equipment: 

(i)  Is  being  handled  in  accordance 
with  §§  238.15,  238.17,  238.305(c)(5).  or 
238.503(f),  as  applicable; 

(ii)  Is  in  a  repair  shop  or  on  a  repair 
track; 

(iii)  Is  on  a  storage  track  and  is  not 
carrying  passengers;  or 

(iv)  Has  been  delivered  in  interchange 
but  has  not  been  accepted  by  the 
receiving  railroad. 

Interior  fitting  means  any  component 
in  the  passenger  compartment  which  is 
mounted  to  the  floor,  ceiling,  sidewalls. 
or  end  walls  and  projects  into  the 
passenger  compartment  more  than  25 
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mm  (1  in.)  from  the  surface  or  surfaces 
to  which  it  is  mounted.  Interior  fittings 
do  not  include  side  and  end  walls, 
floors,  door  pockets,  or  ceiling  lining 
materials,  for  example. 

Lateral  means  the  horizontal  direction 
perpendicular  to  the  direction  of  travel. 
Locomotive  means  a  piece  of  on-track 
rail  equipment,  other  than  hi-rail, 
specialized  maintenance,  or  other 
similar  equipment,  which  may  consist 
of  one  or  more  imits  operated  from  a 
single  control  stand  with  one  or  more 
propelling  motors  designed  for  moving 
other  passenger  equipment;  with  one  or 
more  propelling  motors  designed  to 
transport  freight  or  passenger  traffic,  or 
both;  or  without  propelling  motors  but 
with  one  or  more  control  stands.  This 
term  does  not  include  a  locomotive 
propelled  by  steam  power  unless  it  is 
used  to  haul  an  intercity  or  commuter 
passenger  train.  Nor  does  this  term 
include  a  freight  locomotive  when  used 
to  haul  a  passenger  train  due  to  failure 
of  a  passenger  locomotive. 

Locomotive  cab  means  the 
compartment  or  space  on  board  a 
locomotive  where  the  control  stand  is 
located  and  which  is  normally  occupied 
by  the  engineer  when  the  locomotive  is 
operated. 

Locomotive,  cab  car  means  rail  rolling 
equipment  intended  to  provide 
transportation  for  members  of  the 
general  public  that  is  without  propelling 
motors  but  equipped  with  one  or  more 
control  stands. 

Locomotive,  controlling  means  the 
locomotive  from  which  the  locomotive 
engineer  exercises  control  over  the  train. 

Locomotive,  Mt7  means  rail  rolling 
equipment  self-propelled  by  any  power 
source  and  intended  to  provide 
transportation  for  members  of  the 
general  public;  however,  this  term  does 
not  include  an  MU  locomotive 
propelled  by  steam  power  unless  it  is 
used  to  haul  an  intercity  or  commuter 
passenger  train. 

Longitudinal  means  in  a  direction 
parallel  to  the  normal  direction  of 
travel. 

Luminescent  material  means  material 
that  absorbs  light  energy  when  ambient 
levels  of  light  are  high  and  emits  this 
stored  energy  when  ambient  levels  of 
light  are  low,  making  the  material 
appear  to  glow  in  the  dark. 

L/V  ratio  means  the  ratio  of  the  lateral 
force  that  any  wheel  exerts  on  an 
individual  rail  to  the  vertical  force 
exerted  by  the  same  wheel  on  the  rail. 

MIL-STD-882C  means  a  military 
standard  issued  by  the  United  States 
Department  of  Defense  to  provide 
uniform  requirements  for  developing 
and  implementing  a  system  safety  plan 
and  program  to  identify  and  then 


eliminate  the  hazards  of  a  system  or 
reduce  the  associated  risk  to  an 
acceptable  level. 

Monocoque  means  a  type  of  rail 
vehicle  construction  where  the  shell  or 
skin  acts  as  a  single  unit  with  the 
supporting  frame  to  resist  and  transmit 
the  loads  acting  on  the  rail  vehicle. 
Mph  means  miles  per  horn. 
95th  -percentile  adult  male  means, 
except  as  used  in  §  238.447(f)(2),  a 
person  weighing  215  pounds  and 
possessing  the  following  dimensions: 
erect  sitting  height:  38  inches;  hip 
breadth  (sitting):  16.5  inches;  hip 
circumference  (sitting):  47.2  inches: 
waist  circumference  (sitting):  42.5 
inches;  chest  depth:  10.5  inches;  and 
chest  circimiference  44.5  inches. 

Occupied  volume  means  the  volume 
of  a  rail  vehicle  or  passenger  train  where 
passengers  or  crewTnembers  are 
normally  located  during  service 
operation,  such  as  the  operating  cab  and 
passenger  seating  and  sleeping  areas. 
The  entire  width  of  a  vehicle's  end 
compartment  that  contains  a  control 
stand  is  an  occupied  volume.  A 
vestibule  is  typically  not  considered 
occupied,  except  when  it  contains  a 
control  stand  for  use  as  a  control  cab. 

Ordered,  as  applied  to  acquisition  of 
equipment,  means  that  the  acquiring 
entity  has  given  a  notice  to  proceed  to 
manufacture  the  equipment  that 
represents  a  firm  financial  commitment 
to  compensate  the  manufacturer  for  the 
contract  price  of  the  equipment  or  for 
damages  if  the  order  is  nullified. 
Equipment  is  not  ordered  if  futm-e 
exercise  of  a  contract  option  is  required 
to  place  the  remanufacturing  process  in 
motion. 

Override  means  to  climb  over  the 
normal  coupling  or  side  buffers  and 
linking  mechanism  and  impact  the  end 
of  the  adjoining  rail  vehicle  or  unit 
above  the  underframe. 

Passenger  car  means  rail  rolling 
equipment  intended  to  provide 
transportation  for  members  of  the 
general  public  and  includes  a  self- 
propelled  car  designed  to  carry 
passengers,  baggage,  mail,  or  express. 
This  term  includes  a  passenger  coach, 
cab  car,  and  an  MU  locomotive.  In  the 
context  of  articulated  equipment, 
"passenger  car"  means  that  segment  of 
the  rail  rolling  equipment  located 
between  two  trucks.  This  term  does  not 
include  a  private  car. 

Passenger  coach  means  rail  rolling 
equipment  intended  to  provide 
transportation  for  members  of  the 
general  public  that  is  without  propelling 
motors  and  without  a  control  stand. 
Passenger  equipment — means 
(1)  All  powered  and  unpowered 
passenger  cars,  locomotives  used  to  haul 


a  passenger  car.  and  any  other  rail 
rolling  equipment  used  in  a  train  with 
one  or  more  passenger  cars.  Passenger 
equipment  includes — 
(i)  A  passenger  coach, 
(ii)  A  cab  car, 
(iii)  A  MU  locomotive, 
(iv)  A  locomotive  not  intended  to 
provide  transportation  for  a  member  of 
the  general  public  that  is  used  to  power 
a  passenger  train,  and 

(v)  Any  non-self-propelled  vehicle 
used  in  a  passenger  train,  including  an 
express  car,  baggage  car,  mail  car, 
freight  car,  or  a  private  car. 

(2)  In  the  context  of  articulated 
equipment,  "passenger  equipment" 
means  a  segment  of  rail  rolling 
equipment  located  between  two  trucks 
that  is  used  in  a  train  with  one  or  more 
passenger  cars.  This  term  does  not 
include  a  freight  locomotive  when  used 
to  haul  a  passenger  train  due  to  failure 
of  a  passenger  locomotive. 

Passenger  station  means  a  location 
designated  in  a  raifroad's  timetable 
where  passengers  are  regularly 
scheduled  to  get  on  or  off  any  train. 

Permanent  deformation  means  the 
imdergoing  of  a  permanent  change  in 
shape  of  a  structural  member  of  a  rail 
vehicle. 

Person  means  an  entity  of  any  type 
covered  under  1  U.S.C.  1,  including  but 
not  limited  to  the  following:  a  railroad; 
a  manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  raifroad;  any 
ovwier,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  raifroad;  and  any 
employee  of  such  owner,  manufactiu-er, 
lessor,  lessee,  or  independent 
contractor. 

Piston  travel  means  the  amount  of 
linear  movement  of  the  afr  brake  hollow 
rod  (or  equivalent)  or  piston  rod  when 
forced  outward  by  movement  of  the 
piston  in  the  brake  cylinder  or  actuator 
and  limited  by  the  brake  shoes  being 
forced  against  the  wheel  or  disc. 

Power  car  means  a  rail  vehicle  that 
propels  a  Tier  II  passenger  train  or  is  the 
lead  vehicle  in  a  Tier  II  passenger  train, 
or  both. 

Pre-revenue  service  acceptance  testing 
plan  means  a  document,  as  further 
specified  in  §238.111,  prepared  by  a 
railroad  that  explains  in  detail  how  pre- 
revenue  service  tests  of  passenger 
equipment  demonstrate  that  the 
equipment  meets  Federal  safety 
standards  and  the  railroad's  own  safety 
requirements. 

Primary  responsibility  means  the  task 
that  a  person  performs  at  least  50 
percent  of  the  time.  The  totality  of  the 
circumstances  will  be  considered  on  a 
case-by-case  basis  in  circmnstances 
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where  an  individual  does  not  spend  50 
percent  c  f  his  or  her  day  engaged  in  any 
one  read  ly  identifiable  type  of  activity. 

Privatt  car  means  rail  rolling 
equipme;  it  that  is  used  only  for 
excursion,  recreational,  or  private 
transportation  purposes.  A  private  car  is 
not  a  pas  ienger  car. 

Public  highway-rail  grade  crossing 
means  a  ocation  where  a  public 
highway,  road  or  street,  including 
associate  1  sidewalks  or  pathways, 
crosses  o  le  or  more  active  railroad 
tracks  at  p-ade. 

Qualify  ed  maintenance  person  means 
a  qualified  person  who  has  received,  as 
a  part  of  he  training,  qualification,  and 
designati  an  program  required  under 
§  238. 10< ,  instruction  and  training  that 
includes  "hands-on"  experience  (under 
approprii  ite  supervision  or 
apprenti(  eship)  in  one  or  more  of  the 
followinj  functions:  troubleshooting, 
inspectio  q,  testing,  maintenance,  or 
repair  of  the  specific  train  brake  and 
other  cor  iponents  and  systems  for 
which  th  3  person  is  assigned 
responsiliility.  This  person  shall  also 
possess  a  current  understanding  of  what 
is  requin  d  to  properly  repair  and 
maintain  the  safety-critical  brake  or 
mechanii  :al  components  for  which  the 
person  is  assigned  responsibility. 
Further,  he  qualified  maintenance 
person  slall  be  a  person  whose  primary 
responsil  )ility  includes  work  generally 
consistei  t  with  the  above-referenced 
function!  and  is  designated  to: 

(1)  Coi  duct  Class  I  brake  tests  xmder 
this  part; 

(2)  Coi  duct  exterior  calendar  day 
mechanii  :al  inspections  on  MU 
locomoti  i^es  or  other  passenger  cars  and 
unpowei  ed  vehicles  under  this  part;  or 

(3)  Detjrmine  whether  equipment  not 
in  compl  iance  with  this  part  may  be 
moved  ai  required  by  §  238.17. 

Qualif  ed  person  means  a  person 
determin  ed  by  a  railroad  to  have  the 
knowled  je  and  skills  necessary  to 
perform  )ne  or  more  functions  required 
under  th  s  part.  The  railroad  determines 
the  quali  ications  and  competencies  for 
employe  ;s  designated  to  perform 
various  f  inctions  in  the  maimer  set 
forth  in  t  lis  part. 

Railrot  id  means  any  form  of 
nonhigh'  vay  ground  transportation  that 
runs  on  i  ails  or  electromagnetic 
guidewa  rs  and  any  entity  providing 
such  trai  sportation,  including — 

(i)  Conmuter  or  other  short-haul 
railroad  Dassenger  service  in  a 
metropo  itan  or  suburban  area  and 
commuti  '.T  railroad  service  that  was 
operated  by  the  Consolidated  Rail 
Corporation  on  January  1,  1979;  and 

(ii)  Hi|  ;h  speed  ground  transportation 
systems  hat  connect  metropolitan  areas. 


without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads;  but  does  not 
include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation. 

Refresher  training  means  periodic 
retraining  required  by  a  railroad  for 
employees  or  contractors  to  remain 
qualified  to  perform  specific  equipment 
inspection,  testing,  or  maintenance 
functions. 

Repair  point  means  a  location 
designated  by  a  railroad  where  repairs 
of  the  type  necessary  occur  on  a  regular 
basis.  A  repair  point  has,  or  should 
have,  the  facilities,  tools,  and  personnel 
qualified  to  make  the  necessary  repairs. 
A  repair  point  need  not  be  staffed 
continuously. 

Respond  as  intended  means  to 
produce  the  result  that  a  device  or 
system  is  designed  to  produce. 

Rollover  strength  means  the  strength 
provided  to  protect  the  structural 
integrity  of  a  rail  vehicle  in  the  event 
the  vehicle  leaves  the  track  and  impacts 
the  ground  on  its  side  or  roof. 

Roof  rail  means  the  longitudinal 
structural  member  at  the  intersection  of 
the  side  wall  and  the  roof  sheathing. 

Running  brake  test  means  a  test  (as 
further  specified  in  §  238.319) 
performed  by  a  qualified  person  of  a 
train  system  or  component  while  the 
train  is  in  motion  to  verify  that  the 
system  or  component  functions  as 
intended. 

Running  gear  defect  means  any 
condition  not  in  compliance  with  this 
part  which  involves  a  truck  component, 
a  propulsion  system  component,  a  draft 
system  component,  a  wheel,  or  a  wheel 
component. 

Safety  appliance  means  an  appliance 
required  under  49  U.S.C.  chapter  203, 
excluding  power  brakes.  The  term 
includes  automatic  couplers,  hand 
brakes,  sill  steps,  handholds,  handrails, 
or  ladder  treads  made  of  steel  or  a 
material  of  equal  or  greater  mechanical 
strength  used  by  the  traveling  public  or 
railroad  employees  that  provide  a  means 
for  safely  coupling,  uncoupling,  or 
ascending  or  descending  passenger 
equipment. 

Safety-critical  means  a  component, 
system,  or  task  that,  if  not  available, 
defective,  not  functioning,  not 
functioning  correctly,  not  performed,  or 
not  performed  correctly,  increases  the 
risk  of  damage  to  passenger  equipment 
or  injury  to  a  passenger,  crewmember, 
or  other  person. 

Semi-permanently  coupled  means 
coupled  by  means  of  a  drawbar  or  other 
coupling  mechanism  that  requires  tools 
to  perform  the  uncoupling  operation. 


Coupling  and  imcoupling  of  each  semi- 
permanently coupled  unit  in  a  train  can 
be  performed  safely  only  while  at  a 
maintenance  or  shop  location  where 
personnel  can  safely  get  under  a  unit  or 
between  units. 

Shear  strength  means  the  ability  of  a 
structural  member  to  resist  forces  or 
components  of  forces  acting 
perpendicular  to  compression  or  tension 
forces,  or  both,  in  the  member. 

Shock  absorbent  material  means 
material  designed  to  prevent  or  mitigate 
injuries  due  to  impact  by  yielding  and 
absorbing  much  of  the  energy  of  impact. 

Side  posts  means  main  vertical 
structural  elements  in  the  sides  of  a  rail 
vehicle. 

Side  sill  means  that  portion  of  the 
underframe  or  side  at  the  bottom  of  the 
rail  vehicle  side  wall. 

Single  car  test  means  a 
comprehensive  test  (as  further  specified 
in  §238.311)  of  the  functioning  of  all 
critical  brake  system  components 
installed  on  an  individual  passenger  car 
or  unpowered  vehicle,  other  than  a  self- 
propelled  passenger  car,  used  or 
allowed  to  be  used  in  a  passenger  train. 

Single  car  test  device  means  a  device 
capable  of  controlling  the  application 
and  release  of  the  brakes  on  an 
individual  passenger  car  or  an 
unpowered  vehicle,  other  than  a  self- 
propelled  passenger  car,  through 
pneumatic  or  electrical  means. 

Skin  means  the  outer  covering  of  a 
fuel  tank  and  a  rail  vehicle.  The  skin 
may  be  covered  with  another  coating  of 
material  such  as  fiberglass. 

Spall,  glazing  means  small  pieces  of 
glazing  that  fly  off  the  back  surface  of 
the  glazing  when  an  object  strikes  the 
front  surface. 

Switching  service  means  the 
classification  of  freight  cars  according  to 
commodity  or  destination;  assembling 
of  cars  for  train  movements;  changing 
the  position  of  cars  for  purposes  of 
loading,  unloading,  or  weighing;  placing 
of  locomotives  and  cars  for  repair  or 
storage;  or  moving  of  rail  equipment  in 
connection  with  work  service  that  does 
not  constitute  a  train  movement. 

Telescope  means  override  an 
adjoining  rail  vehicle  or  unit  and 
penetrate  into  the  interior  of  that 
adjoining  vehicle  or  unit  because  of 
compressive  forces. 

Terminal  means  a  starting  point  or 
ending  point  of  a  single  scheduled  trip 
for  a  train,  where  passengers  may  get  on 
or  off  a  train.  Normally,  this  location  is 
a  point  where  the  train  would  reverse 
direction  or  change  destinations. 

Tier  I  means  operating  at  speeds  not 
exceeding  125  mph. 


Federal  Register /Vol.  64.  No.  91 /Wednesday.  May  12,  1999 /Rules  and  Regulations  25665 


Tier  II  means  operating  at  speeds 
exceeding  125  mph  but  not  exceeding 
150  mph. 

Tourist,  scenic,  historic,  or  excursion 
operations  means  railroad  operations 
that  carry  passengers,  often  using 
antiquated  equipment,  with  the 
conveyance  of  the  passengers  to  a 
particular  destination  not  being  the 
principal  piupose. 

Trailer  car  means  a  rail  vehicle  that 
neither  propels  a  Tier  II  passenger  train 
nor  is  the  leading  unit  in  a  Tier  II 
passenger  train.  A  trailer  car  is  normally 
writhout  a  control  stand  and  is  normally 
occupied  by  passengers. 

Train  means  a  locomotive  imit  or 
locomotive  units  coupled,  with  or 
without  cars.  For  the  purposes  of  the 
provisions  of  this  part  related  to  power 
brakes,  the  term  "train"  does  not 
include  such  equipment  when  being 
used  in  switching  service. 

Trail-  brake  communication  line 
means  the  communication  link  between 
the  locomotive  and  passenger 
equipment  in  a  train  by  which  the  brake 
commands  are  transmitted.  This  may  be 
a  pneumatic  pipe,  electrical  line,  or 
radio  signal. 

Train,  commuter  means  a  passenger 
train  providing  commuter  service 
within  an  urban,  suburban,  or 
metropohtan  area.  The  term  includes  a 
passenger  train  provided  by  an 
instrumentality  of  a  State  or  a  political 
subdivision  of  a  State. 

Train,  long-distance  intercity 
passenger  means  a  passenger  train  that 
provides  service  between  large  cities 
more  than  125  miles  apart  and  is  not 
operated  exclusively  in  the  National 
Railroad  Passenger  Corporation's 
Northeast  Corridor. 

Train,  passenger  mesins  a  train  that 
transports  or  is  available  to  transport 
members  of  the  general  public.  If  a  train 
is  composed  of  a  mixture  of  passenger 
and  freight  equipment,  that  train  is  a 
passenger  train  for  purposes  of  this  part. 

Train,  short-distance  intercity 
passenger  means  a  passenger  train  that 
provides  service  exclusively  on  the 
National  Railroad  Passenger 
Corporation's  Northeast  Corridor  or 
between  cities  that  are  not  more  than 
125  miles  apart. 

Train.  Tier  II  passenger  means  a  short- 
distance  or  long-distance  intercity 
passenger  train  providing  service  at 
speeds  that  include  those  exceeding  125 
mph  but  not  exceeding  150  mph. 
Trainset,  passenger  means  a  . 
passenger  train. 

Transverse  means  in  a  direction 
perpendicular  to  the  normal  direction  of 
travel. 


Ultimate  strength  means  the  load  at 
which  a  structural  member  fractures  or 
ceases  to  resist  any  load. 

Uncoupling  mechanism  means  the 
arrangement  for  operating  the  coupler 
by  any  means. 

Underframe  means  the  lower 
horizontal  support  structure  of  a  rail 
vehicle. 

Unit  means  passenger  equipment  of 
any  type,  except  a  freight  locomotive 
when  used  to  haul  a  passenger  train  due 
to  failure  of  a  passenger  locomotive. 

Unoccupied  volume  means  the 
volume  of  a  rail  vehicle  or  passenger 
train  which  does  not  contain  seating 
and  is  not  normally  occupied  by 
passengers  or  crewmembers. 

Vehicle,  rail  means  passenger 
equipment  of  any  type  and  includes  a 
car,  trailer  car,  locomotive,  power  car, 
tender,  or  similar  vehicle.  This  term 
does  not  include  a  freight  locomotive 
when  used  to  haul  a  passenger  train  due 
to  failure  of  a  passenger  locomotive. 

Vestibule  means  an  area  of  a 
passenger  car  that  normally  does  not 
contain  seating  and  is  used  in  passing 
from  the  seating  area  to  the  side  exit 
doors. 

Witness  plate  means  a  thin  foil  placed 
behind  a  piece  of  glazing  undergoing  an 
impact  test.  Any  material  spalled  or 
broken  from  the  back  side  of  the  glazing 
will  dent  or  mark  the  witness  plate. 

Yard  means  a  system  of  tracks  within 
defined  limits  provided  for  the  making 
up  of  trains,  storing  of  cars,  or  other 
piu-poses. 

Yard  air  test  means  a  train  brake 
system  test  conducted  using  a  source  of 
compressed  air  other  than  a  locomotive. 

Yield  strength  means  the  ability  of  a 
structxiral  member  to  resist  a  change  in 
length  caused  by  a  heavy  load. 
Exceeding  the  yield  strength  may  cause 
permanent  deformation  of  the  member. 

§238.7    Waivers. 

(a)  A  person  subject  to  a  requirement 
of  this  part  may  petition  the 
Administrator  for  a  waiver  of 
compliance  with  such  requirement.  The 
filing  of  such  a  petition  does  not  affect 
the  person's  responsibility  for 
compliance  with  that  requfrement  while 
the  petition  is  being  considered. 

(b)  Each  petition  for  waiver  imder  this 
section  shall  be  filed  in  the  manner  and 
contain  the  information  required  by  part 
211  of  this  chapter. 

(c)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary. 


§  238.9    Responsibility  for  compliance. 

(a)  A  railroad  subject  to  this  part  shall 
not — 

(1)  Use,  haul,  permit  to  be  used  or 
hauled  on  its  line,  offer  in  interchange, 
or  accept  in  interchange  any  train  or 
passenger  equipment,  while  in  service, 

(i)  That  has  one  or  more  conditions 
not  in  compliance  with  a  safety 
appliance  or  power  brake  provision  of 
this  part;  or 

(ii)  That  has  not  been  inspected  and 
tested  as  required  by  a  safety  appliance 
or  power  brake  provision  of  this  part:  or 

(2)  Use,  haul,  offer  in  interchange,  or 
accept  in  interchange  any  train  or 
passenger  equipment,  while  in  service. 

(i)  That  has  one  or  more  conditions 
not  in  compliance  with  a  provision  of 
this  part,  other  than  the  safety  appliance 
and  power  brake  provisions  of  this  part, 
if  the  railroad  has  actual  knowledge  of 
the  facts  giving  rise  to  the  violation,  or 
a  reasonable  person  acting  in  the 
circumstances  and  exercising  reasonable 
care  would  have  that  knowledge;  or 

(ii)  That  has  not  been  inspected  and 
tested  as  required  by  a  provision  of  this 
part,  other  than  the  safety  appliance  and 
power  brake  provisions  of  this  part,  if 
the  railroad  has  actual  knowledge  of  the 
facts  giving  rise  to  the  violation,  or  a 
reasonable  person  acting  in  the 
circumstances  and  exercising  reasonable 
care  would  have  that  knowledge:  or 

(3)  Violate  any  other  provision  of  this 
part. 

(b)  For  purposes  of  this  part, 
passenger  equipment  will  be  considered 
in  use  prior  to  departure  but  after  it  has 
received,  or  should  have  received,  the 
inspection  required  under  this  part  for 
movement  and  is  deemed  ready  for 
passenger  service. 

(c)  Although  the  duties  imposed  by 
this  part  are  generally  stated  in  terms  of 
the  duty  of  a  railroad,  any  person  as 
defined  in  §  238.5,  including  a 
contractor  for  a  railroad,  who  performs 
any  function  covered  by  this  part  must 
perform  that  function  in  accordance 
with  this  part. 

§238.11     Penalties. 

(a)  Any  person,  as  defined  in  §  238.5, 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $500  and  not  more  than 
$11,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and,  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death 
or  injury,  a  penalty  not  to  exceed 
$22,000  per  violation  may  be  assessed. 
Each  day  a  violation  continues  shall 
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constitute  a  separate  offense.  See 
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Preemptive  effect. 
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Movement  of  passenger 
witti  power  brake  defects. 

July  12,  2001  the  following 
of  this  section  apply  to 
operating  Tier  I  passenger 

covered  by  this  part.  A 
may  request  earlier  application 
•equirements  upon  written 
to  FRA's  Associate 

for  Safety  as  provided  in 
of  this  part. 

This  section  contains  the 
for  moving  passenger 
with  a  power  brake  defect 
liability  for  a  civil  penalty 
s  part.  Railroads  remain  liable 
n  loveraent  of  passenger 

under  49  U.S.C.  20303(c). 
OSes  of  this  section,  §238.17. 
.503,  a  "power  brake  defect"  is 
of  a  power  brake 
or  other  primary  brake 
that  does  not  conform  with 
(Passenger  cars  and  other 
equipment  classified  as 
under  part  229  of  this 
u-e  also  covered  by  the 

restrictions  contained  in 
f  this  chapter  for  those 
conditions  covered  by  part  229 
er.) 

on  movement  of 
equipment  containing  a 
defect  found  during  a  Class 
b  rake  test.  Except  as  provided  in 
(c)  of  this  section  (which 
brakes  that  become  defective 
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train  that  has  in  its  consist 
equipment  containing  a 
l  rake  defect  found  during  a  Class 
qrake  test  (or.  for  Tier  II  trains, 
alent)  may  only  be  moved, 
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(1)  If  all  of  the  following  conditions 
are  met: 

(i)  The  train  is  moved  for  purposes  of 
repair,  without  passengers; 

(ii)  The  applicable  operating 
restrictions  in  paragraphs  (d)  and  (e)  of 
this  section  are  observed;  and 

(iii)  The  passenger  equipment  is 
tagged,  or  information  is  recorded,  as 
prescribed  in  paragraph  (c)(2)  of  this 
section;  or 

(2)  If  the  train  is  moved  for  purposes 
of  scrapping  or  sale  of  the  passenger 
equipment  that  has  the  power  brake 
defect  and  all  of  the  following 
conditions  are  met: 

(i)  The  train  is  moved  without 
passengers; 

(ii)  Tne  movement  is  at  a  speed  of  15 
mph  or  less;  and 

(iii)  The  movement  conforms  with  the 
railroad's  air  brake  or  power  brake 
instructions. 

(c)  Limitations  on  movement  of 
passenger  equipment  in  passenger 
service  that  becomes  defective  en  route 
after  a  Class  I  or  LA  brake  test.  Passenger 
equipment  hauled  or  used  in  service  in 
a  commuter  or  passenger  train  that 
develops  a  power  brake  defect  while  en 
route  to  another  location  after  receiving 
a  Class  I  or  lA  brake  test  (or,  for  Tier  II 
trains,  the  equivalent)  may  be  hauled  or 
used  by  a  railroad  for  repair,  without 
civil  penalty  liability  imder  this  part,  if 
the  applicable  operating  restrictions  set 
forth  in  paragraphs  (d)  and  (e)  of  this 
section  are  complied  with  and  all  of  the 
following  requisites  are  satisfied: 

(1)  En  route  defect.  At  the  time  of  the 
train's  Class  I  or  lA  brake  test,  the 
passenger  equipment  in  the  train  was 
properly  equipped  with  power  brakes 
that  comply  with  this  part.  The  power 
brakes  on  the  passenger  equipment 
become  defective  while  it  is  en  route  to 
another  location. 

(2)  Record.  At  the  place  where  the 
railroad  first  discovers  the  defect,  a  tag 
or  card  is  placed  on  both  sides  of  the 
defective  passenger  equipment,  or  an 
automated  tracking  system  is  provided, 
with  the  following  information  about 
the  defective  passenger  equipment: 

(i)  The  reporting  mark  and  car  or 
locomotive  number; 

(ii)  The  name  of  the  inspecting 
railroad; 

(iii)  The  name  of  the  inspector; 

(iv)  The  inspection  location  and  date; 

(v)  The  nature  of  each  defect; 

(vi)  The  destination  of  the  equipment 
where  it  will  be  repaired:  and 

(vii)  The  signature,  if  possible,  and  job 
title  of  the  person  reporting  the 
defective  condition. 

(3)  Automated  tracking  system. 
Automated  tracking  systems  used  to 
meet  the  tagging  requirements  contained 


in  paragraph  (c)(2)  of  this  section  may 
be  reviewed  and  monitored  by  FRA  at 
any  time  to  ensure  the  integrity  of  the 
system.  FRA's  Associate  Administrator 
for  Safety  may  prohibit  or  revoke  a 
railroad's  ability  to  utilize  an  automated 
tracking  system  in  lieu  of  tagging  if  FRA 
finds  that  the  automated  tracking  system 
is  not  properly  secure,  is  inaccessible  to 
FRA  or  a  railroad's  employees,  or  fails 
to  adequately  track  or  monitor  the 
movement  of  defective  equipment.  Such 
a  determination  will  be  made  in  writing 
and  will  state  the  basis  for  such  action. 

(4)  Conditional  requirement.  In 
addition,  if  an  en  route  failure  causes 
power  brakes  to  be  cut  out  or  renders 
the  brake  inoperative  on  passenger 
equipment,  the  railroad  shall: 

(i)  Determine  the  percentage  of 
operative  power  brakes  in  the  train 
based  on  tie  nvunber  of  brakes  known 
to  be  cut  out  or  otherwise  inoperative, 
using  the  formula  specified  in  paragraph 
(d)(1)  of  this  section; 

(ii)  Notify  the  person  responsible  for 
the  movement  of  trains  of  the  percent  of 
operative  brakes  and  movement 
restrictions  on  the  train  imposed  by 
paragraph  (d)  of  this  section; 

(iii)  Notify  the  mechanical  department 
of  the  failure;  and 

(iv)  Confirm  the  percentage  of 
operative  brakes  by  a  walking 
inspection  at  the  next  location  where 
the  railroad  reasonably  judges  that  it  is 
safe  to  do  so. 

(d)  Operating  restrictions  based  on 
percent  operative  power  brakes  in  train. 

(1)  Computation  of  percent  operative 
power  brakes. 

(i)  Except  as  specified  in  paragraphs 
(d)(l)(ii)  and  (iii)  of  this  section,  the 
percentage  of  operative  power  brakes  in 
a  train  shall  be  determined  by  dividing 
the  number  of  axles  in  the  train  with 
operative  power  brakes  by  the  total 
number  of  axles  in  the  train. 

(ii)  For  equipment  with  tread  brake 
units  (TBUs),  the  percentage  of 
operative  power  brakes  shall  be 
determined  by  dividing  the  number  of 
operative  TBUs  by  the  total  number  of 
TBUs. 

(iii)  Each  cut-out  axle  on  a  locomotive 
that  weighs  more  than  200,000  pounds 
shall  be  coimted  as  two  cut-out  axles  for 
the  purposes  of  calculating  the 
percentage  of  operative  brakes.  Unless 
otherwise  specified  by  the  railroad,  the 
friction  braking  effort  over  all  other 
axles  shall  be  considered  uniform. 

(iv)  The  following  brake  conditions 
not  in  compliance  with  this  part  are  not 
considered  inoperative  power  brakes  for 
purposes  of  this  section: 

(A)  Failure  or  cutting  out  of  secondary 
brake  systems; 
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(B)  Inoperative  or  otherwise  defective 
handbrakes  or  parking  brakes; 

(C)  Excessive  piston  travel  that  does 
not  render  the  power  brakes  ineffective; 
and 

(D)  Power  brakes  overdue  for 
inspection,  testing,  maintenance,  or 
stenciling  under  this  part. 

(2)  All  passenger  trains  developing 
50-74  percent  operative  power  brakes. 
A  passenger  train  that  develops 
inoperative  power  brake  equipment 
resulting  in  at  least  50  percent  but  less 
than  75  percent  operative  power  brakes 
may  be  used  only  as  follows: 

(i)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  passenger  station; 

(ii)  The  speed  of  the  train  shall  be 
restricted  to  20  mph  or  less;  and 

(iii)  After  all  passengers  are 
discharged,  the  defective  equipment 
shall  be  moved  to  the  nearest  location 
where  the  necessary  repairs  can  be 
made. 

(3)  Commuter,  short-distance 
intercity,  and  short-distance  Tier  II 
passenger  trains  developing  75-99 
percent  operative  power  brakes. 

(i)  75-84  percent  operative  brakes. 
Commuter,  short-distance  intercity,  and 
short-distance  Tier  II  passenger  trains 
which  develop  inoperative  power  brake 
equipment  resulting  in  at  least  75 
percent  but  less  than  85  percent 
operative  brakes  may  be  used  only  as 
follows: 

(A)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  location  where  the  necessary 
repairs  can  be  made;  however,  if  the 
next  forward  location  where  the 
necessary  repairs  can  be  made  does  not 
have  the  facilities  to  handle  the  safe 
unloading  of  passengers,  the  train  may 
be  moved  past  the  repair  location  in 
service  only  to  the  next  forward 
passenger  station  in  order  to  facilitate 
the  luiloading  of  passengers;  and 

(B)  The  speed  of  the  train  shall  be 
restricted  to  50  percent  of  the  train's 
maximum  allowable  speed  or  40  mph, 
whichever  is  less;  and 

(C)  After  all  passengers  are 
discharged,  the  defective  equipment 
shall  be  moved  to  the  nearest  location 
where  the  necessary  repairs  can  be 
made. 

(ii)  85-99  percent  operative  brakes. 
Commuter,  short-distance  intercity,  and 
short-distance  Tier  II  passenger  trains 
which  develop  inoperative  power  brake 
equipment  resulting  in  at  least  85 
percent  but  less  than  100  percent 
operative  brakes  may  only  be  used  as 
follows: 

(A)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  location  where  the  necessary 


repairs  can  be  made;  however,  if  the 
next  forward  location  where  the 
necessary  repairs  can  be  made  does  not 
have  the  facilities  to  handle  the  safe 
unloading  of  passengers,  the  train  may 
be  moved  past  the  repair  location  in 
service  only  to  the  next  forward 
passenger  station  in  order  to  facilitate 
the  unloading  of  passengers;  and 

(B)  After  all  passengers  are 
discharged,  the  defective  equipment 
shall  be  moved  to  the  nearest  location 
where  the  necessary  repairs  can  be 
made. 

(4)  Long-distance  intercity  and  long- 
distance Tier  II  passenger  trains 
developing  75-99  operative  power 
brakes. 

(i)  75-84  percent  operative  brakes. 
Long-distance  intercity  and  long- 
distance Tier  II  passenger  trains  which 
develop  inoperative  power  brake 
equipment  resulting  in  at  least  75 
percent  but  less  than  85  percent 
operative  brakes  may  be  used  only  if  all 
of  the  following  restrictions  are 
observed: 

(A)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  repair  location  identified  for 
repair  of  that  equipment  by  the  railroad 
operating  the  equipment  in  the  list 
required  by  §  238.19(d);  however,  if  the 
next  forward  repair  location  does  not 
have  the  facilities  to  handle  the  safe 
unloading  of  passengers,  the  train  may 
be  moved  past  the  designated  repair 
location  in  service  only  to  the  next 
forward  passenger  station  in  order  to 
facilitate  the  unloading  of  passengers; 
and 

(B)  The  speed  of  the  train  shall  be 
restricted  to  50  percent  of  the  train's 
maximum  allowable  speed  or  40  mph, 
whichever  is  less;  and 

(C)  After  all  passengers  are 
discharged,  the  defective  equipment 
shall  be  moved  to  the  nearest  location 
where  the  necessary  repairs  can  be 
made. 

(ii)  85-99  percent  operative  brakes. 
Long-distance  intercity  and  long- 
distance Tier  II  passenger  trains  which 
develop  inoperative  power  brake 
equipment  resulting  in  at  least  85 
percent  but  less  than  100  percent 
operative  brakes  may  be  used  only  if  all 
of  the  following  restrictions  are 
observed: 

(A)  The  train  may  be  moved  in 
passenger  service  only  to  the  next 
forward  repair  location  identified  for 
repair  of  that  equipment  by  the  railroad 
operating  the  equipment  in  the  list 
required  by  §  238.19(d);  however,  if  the 
next  forward  repair  location  does  not 
have  the  facilities  to  handle  the  safe 
unloading  of  passengers,  the  train  may 
be  moved  past  the  designated  repair 


location  in  service  only  to  the  next 
forward  passenger  station  in  order  to 
facilitate  the  unloading  of  passengers; 
and 

(B)  After  all  passengers  are 
discharged,  the  defective  equipment 
shall  be  moved  to  the  nearest  location 
where  the  necessary  repairs  can  be 
made. 

(e)  Operating  restrictions  on 
passenger  trains  with  inoperative  power 
brakes  on  the  front  or  rear  unit.  If  the 
power  brakes  on  the  front  or  rear  imit 
in  any  passenger  train  are  completely 
inoperative  the  following  shall  apply: 

(1)  If  the  handbrake  is  located  inside 
the  interior  of  the  car: 

(i)  A  qualified  person  shall  be 
stationed  at  the  handbrake  on  the  imit; 

(ii)  The  car  shall  be  locked-out  and 
empty  except  for  the  railroad  employee 
manning  the  handbrake:  and 

(iii)  Appropriate  speed  restrictions 
shall  be  placed  on  the  train  by  a 
qualified  person; 

(2)  If  the  handbrake  is  located  outside 
the  interior  of  the  car  or  is  inaccessible 
to  a  qualified  person: 

(i)  The  car  shall  be  locked-out  and 
empty; 

(ii)  The  train  shall  be  operated  at 
restricted  speed  not  to  exceed  20  mph; 
and 

(iii)  The  car  shall  be  removed  from  the 
train  or  repositioned  in  the  train  at  the 
first  location  where  it  is  possible  to  do 
so. 

(f)  Special  Notice  for  Repair  Nothing 
in  this  section  authorizes  the  movement 
of  passenger  equipment  subject  to  a 
Special  Notice  for  Repair  under  part  216 
of  this  chapter  imless  the  movement  is 
made  in  accordance  with  the 
restrictions  contained  in  the  Special 
Notice. 

§238.17    Movement  of  passenger 
equipment  with  ottwr  ttian  power  brake 
defects. 

Beginning  July  12,  2001  the  following 
provisions  of  this  section  apply  to 
raihoads  operating  Tier  I  passenger 
equipment  covered  by  this  part.  A 
railroad  may  request  earlier  application 
of  these  requirements  upon  written 
notification  to  FRA's  Associate 
Administrator  for  Safety  as  provided  in 
§  238.1(c)  of  this  part. 

(a)  General.  This  section  contains  the 
requirements  for  moving  passenger 
equipment  with  other  than  a  power 
brake  defect.  (Passenger  cars  and  other 
passenger  equipment  classified  as 
locomotives  under  part  229  of  this 
chapter  are  also  covered  by  the 
movement  restrictions  contained  in 
§  229.9  of  this  chapter  for  those 
defective  conditions  covered  by  part  229 
of  this  chapter.) 
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(b)  Limitations  on  movement  of 
passenger  equipment  containing  defects 
found  it  time  of  calendar  day 
inspecpon.  Except  as  provided  in 
§§238.B03{e)(15)  and  238.305{c){5). 
passenj  ;er  eqmpment  containing  a 
conditi  Dn  not  in  confonnity  with  this 
part  at  Jie  time  of  its  calendar  day 
mechanical  inspection  may  be  moved 
from  that  location  for  repair  if  all  of  the 
following  conditions  are  satisfied: 

(1)  If  the  condition  involves  a  nrnning 
gear  defect,  the  defective  equipment  is 
not  use  d  in  passenger  service  and  is 
moved  in  a  non-revenue  train; 

(2)  If  the  condition  involves  a  non- 
runnin ;  gear  defect,  the  defective 
equipn  lent  may  be  used  in  passenger 
service  in  a  revenue  train  provided  that 
a  qualified  maintenance  person 
determines  that  it  is  safe  to  do  so,  and 
if  so,  tl  e  car  is  locked  out  and  empty, 
and  all  movement  restrictions  are 
observi  (d  except  that  the  car  may  be 
occupi  id  by  a  member  of  the  train  crew 
or  a  rai  road  employee  to  the  extent 
necessiiry  to  safely  operate  the  train; 

(3)  Tne  requirements  of  paragraphs 
(c)(3)  and  (c)(4)  of  this  section  are  met; 
and 

(4)  The  special  requirements  of 
paragr:  ph  (e)  of  this  section,  if 
applies  ble,  are  met. 

(c)  U  sual  limitations  on  movement  of 
passenger  equipment  that  develops 
defects  en  route.  Except  as  provided  in 
§§  238J303(e)(15)  and  238.503(0, 
passenger  equipment  that  develops  en 
route  to  its  destination,  after  its  calendar 
day  inspection  was  performed  and 
before  pts  next  calendar  day  mechanical 
inspection  is  performed,  any  defect  not 
in  compliance  with  this  part,  other  than 
a  powar  brake  defect,  may  be  moved 
only  ifjthe  railroad  complies  with  all  of 
the  following  requirements  and,  if 
applicible,  the  special  requirements  in 
paragraph  (e)  of  this  section: 

(1)  Prior  to  movement  of  equipment 
with  a  potential  ninning  gear  defect,  a 
qualiBJed  maintenance  person  shall 
detem^ine  if  it  is  safe  to  move  the 
equipiiient  in  passenger  service  and,  if 
so,  tha  maximum  speed  and  other 
restrictions  necessary  for  safely 
conducting  the  movement.  If 
appropriate,  these  determinations  may 
be  made  based  upon  a  description  of  the 
defecti  ve  condition  provided  by  a 
crewni  ember.  If  the  determinations 
requir(  (d  by  this  paragraph  are  made  by 
an  off-  site  qualified  maintenance  person 
based  on  a  description  of  the  defective 
condition  by  on-site  personnel,  then  a 
qualified  maintenance  person  shall 
perform  a  physical  inspection  of  the 
defect  ve  equipment,  at  the  first  location 
possib  e,  to  verify  the  description  of  the 


defect  provided  by  the  on-site 
personnel. 

(2)  Prior  to  movement  of  equipment 
with  a  non-running  gear  defect,  a 
qualified  person  or  a  qualified 
maintenance  person  shall  determine  if  it 
is  safe  to  move  the  equipment  in 
passenger  service  and,  if  so,  the 
maximum  speed  and  other  restrictions 
necessary  for  safely  conducting  the 
movement.  If  appropriate,  these 
determinations  may  be  made  based 
upon  a  description  of  the  defective 
condition  provided  by  the  on-site 
personnel. 

(3)  Prior  to  movement  of  any  defective 
equipment,  the  qualified  person  or 
qualified  maintenance  person  shall 
notify  the  crewmember  in  charge  of  the 
movement  of  the  defective  equipment, 
who  in  turn  shall  inform  all  other 
crewmembers  of  the  presence  of  the 
defective  condition(s)  and  the  maximum 
speed  and  other  restrictions  determined 
under  paragraph  (c)(1)  or  (c)(2)  of  this 
section.  The  movement  shall  be  made  in 
conformance  with  such  restrictions. 

(4)  The  railroad  shall  maintain  a 
record  of  all  defects  reported  and  their 
subsequent  repair  in  the  defect  tracking 
system  required  in  §  238.19.  In  addition, 
prior  to  movement  of  the  defective 
equipment,  a  tag  or  card  placed  on  both 
sides  of  the  defective  equipment,  or  an 
automated  tracking  system,  shall  record 
the  following  information  about  the 
defective  equipment: 

(i)  The  reporting  mark  and  car  or 
locomotive  number; 

(ii)  The  name  of  the  inspecting 
railroad; 

(iii)  The  name  of  the  inspector, 
inspection  location,  and  date; 

(iv)  The  nature  of  each  defect; 

(v)  Movement  restrictions  and  safety 
restrictions,  if  any; 

(vi)  The  destination  of  the  equipment 
where  it  will  be  repaired;  and 

(vii)  The  signature,  if  possible,  as  well 
as  the  job  title  and  location  of  the 
person  making  the  determinations 
required  by  this  section. 

(5)  Automated  tracking  system. 
Automated  tracking  systems  used  to 
meet  the  tagging  requirements  contained 
in  paragraph  (c)(4)  of  this  section  may 
be  reviewed  and  monitored  by  FRA  at 
any  time  to  ensure  the  integrity  of  the 
system.  FRA's  Associate  Administrator 
for  Safety  may  prohibit  or  revoke  a 
railroad's  ability  to  utilize  an  automated 
tracking  system  in  lieu  of  tagging  if  FRA 
finds  that  the  automated  tracking  system 
is  not  properly  secure,  is  inaccessible  to 
FRA  or  a  railroad's  employees,  or  fails 
to  adequately  track  or  monitor  the 
movement  of  defective  equipment.  Such 
a  determination  will  be  made  in  writing 
and  will  state  the  basis  for  such  action. 


(6)  After  a  qualified  maintenance 
person  or  a  qualified  person  verifies  that 
the  defective  equipment  is  safe  to 
remain  in  service  as  required  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  the  defective  equipment  that 
develops  a  condition  not  in  compliance 
with  this  part  while  en  route  may 
continue  in  passenger  service  not  later 
than  the  next  calendar  day  mecheinical 
inspection,  if  the  requirements  of  this 
paragraph  are  otherwise  fully  met. 

(d)  Inspection  of  roller  bearings  on 
equipment  involved  in  a  derailment. 

(1)  A  railroad  shall  not  continue 
passenger  equipment  in  service  that  has 
a  roller  bearing  whose  truck  was 
involved  in  a  derailment  unless  the 
bearing  has  been  inspected  and  tested 
by: 

(i)  Visual  examination  to  determine 
whether  it  shows  any  sign  of  damage; 
and 

(ii)  Spiiming  freely  its  wheel  set  or 
manually  rotating  the  bearing  to 
determine  whether  the  bearing  makes 
any  unusual  noise. 

(2)  The  roller  bearing  shall  be 
disassembled  from  the  axle  and 
inspected  intemeilly  if: 

(i)  It  shows  any  external  sign  of 
damage; 

(ii)  It  makes  any  unusual  noise  when 
its  wheel  set  is  spun  freely  or  the 
bearing  is  manually  rotated; 

(iii)  Its  truck  was  involved  in  a 
dereulment  at  a  speed  of  more  than  10 
miles  per  hour;  or 

(iv)  Its  truck  was  dragged  on  the 
ground  for  more  than  200  feet. 

(e)  Special  requisites  for  movement  of 
passenger  equipment  with  safety 
appliance  defects.  Consistent  with  49 
U.S.C.  20303,  passenger  equipment  with 
a  safety  appliance  not  in  compliance 
with  this  part  or  with  part  231  of  tbis 
chapter,  if  applicable,  may  be  moved — 

(1)  If  necessary  to  effect  repair  of  the 
safety  appliance; 

(2)  From  the  point  where  the  safety 
appliance  defect  was  first  discovered  by 
the  railroad  to  the  nearest  available 
location  on  the  railroad  where  the 
necessary  repairs  required  to  bring  the 
passenger  equipment  into  compliance 
can  be  made  or,  at  the  option  of  the 
receiving  railroad,  the  equipment  may 
be  received  and  hauled  for  repair  to  a 
point  on  the  receiving  railroad's  line 
that  is  no  farther  than  the  point  on  the 
delivering  railroad's  line  where  the 
repair  of  the  defect  could  have  been 
made; 

(3)  If  a  tag  placed  on  both  sides  of  the 
passenger  equipment  or  an  automated 
tracking  system  contains  the 
information  required  under  paragraph 
(c)(4)  of  this  section;  and 
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(4)  After  notification  of  the 
crewmember  in  charge  of  the  movement 
of  the  defective  equipment,  who  in  turn 
shall  inform  all  other  crewmembers  of 
the  presence  of  the  defective 
condition(s). 

(0  Special  Notice  for  Repair.  Nothing 
in  this  section  authorizes  the  movement 
of  equipment  subject  to  a  Special  Notice 
for  Repair  under  part  216  of  this  chapter 
unless  the  movement  is  made  in 
accordance  with  the  restrictions 
contained  in  the  Special  Notice. 

§238.19    Reporting  and  tracking  defective 
passenger  equipment. 

(a)  General.  Beginning  July  12,  2001 
each  railroad  shall  have  in  place  a 
reporting  and  tracking  system  for 
passenger  equipment  with  a  defect  not 
in  conformance  with  this  part.  A 
railroad  may  request  earlier  application 
of  these  requirements  upon  written 
notification  to  FRA's  Associate 
Administrator  for  Safety  as  provided  in 
§  238.1(c)  of  this  part.  The  reporting  and 
tracking  system  shall  record  the 
following  information: 

(1)  The  identification  number  of  the 
defective  equipment; 

(2)  The  date  the  defect  occxured; 

(3)  The  nature  of  the  defect; 

(4)  The  determination  made  by  a 
qualified  person  or  qualified 
maintenance  person  on  whether  the 
equipment  is  safe  to  run; 

(5)  The  name  of  the  qualified  person 
or  qualified  maintenance  person  making 
such  a  determination; 

(6)  Any  operating  restrictions  placed 
on  the  equipment;  and 

(7)  Repairs  made  and  the  date  that 
they  were  made. 

(b)  Retention  of  records.  At  a 
minimum,  each  railroad  shall  keep  the 
records  described  in  paragraph  (a)  of 
this  section  for  one  periodic 
maintenance  interval  for  each  specific 
type  of  equipment  as  described  in  the 
railroad's  inspection,  testing,  and 
maintenance  plan  required  by  §  238.107. 
FRA  strongly  encourages  railroads  to 
keep  these  records  for  longer  periods  of 
time  because  they  form  the  basis  for 
futiure  reliability-based  decisions 
concerning  test  and  maintenance 
intervals  that  may  be  developed 
pursuant  to  §  238.307(b). 

(c)  Availability  of  records.  Railroads 
shall  make  defect  reporting  and  tracking 
records  available  to  FRA  upon  request. 

(d)  List  of  power  brake  repair  points. 
Railroads  operating  long-distance 
intercity  and  long-distance  Tier  II 
passenger  equipment  shall  designate 
locations,  in  writing,  where  repairs  to 
passenger  equipment  with  a  power 
brake  defect  will  be  made  and  shall 
provide  the  list  to  FRA's  Associate 


Administrator  for  Safety  and  make  it 
available  to  FRA  for  inspection  and 
copying  upon  request.  Railroads 
operating  these  trains  shall  designate  a 
sufficient  number  of  repair  locations  to 
ensure  the  safe  and  timely  repair  of 
passenger  equipment.  These 
designations  shall  not  be  changed 
without  at  least  30  days'  advance 
written  notice  to  FRA's  Associate 
Administrator  for  Safety. 

§  238.21     Special  approval  procedure. 

(a)  General.  The  following  procedures 
govern  consideration  and  action  upon 
requests  for  special  approval  of 
alternative  standards  under  §§  238.103, 
238.223,  238.309,  238.311.  238.405,  or 
238.427;  for  approval  of  alternative 
compliance  under  §  238.201;  and  for 
special  approval  of  pre-revenue  service 
acceptance  testing  plans  as  required  by 
§  238.111.  (Requests  for  approval  of 
programs  for  the  inspection,  testing,  and 
maintenance  of  Tier  11  passenger 
equipment  are  governed  by  §  238.505.) 

(b)  Petitions  for  special  approval  of 
alternative  standard.  Each  petition  for 
special  approval  of  an  alternative 
standard  shall  contain — 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  primary  person 
to  be  contacted  with  regard  to  review  of 
the  petition; 

(2)  The  alternative  proposed,  in  detail, 
to  be  substituted  for  the  particular 
requirements  of  this  part; 

(3)  Appropriate  data  or  analysis,  or 
both,  establishing  that  the  alternative 
will  provide  at  least  an  equivalent  level 
of  safety;  and 

(4)  A  statement  affirming  that  the 
railroad  has  served  a  copy  of  the 
petition  on  designated  representatives  of 
its  employees,  together  with  a  list  of  the 
names  and  addresses  of  the  persons 
served. 

(c)  Petitions  for  special  approval  of 
alternative  compliance.  Each  petition 
for  special  approval  of  ahemative 
compliance  shall  contain — 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  primary  person 
to  be  contacted  with  regard  to  the 
petition; 

(2)  The  elements  prescribed  in 
§  238.201(b);  and 

(3)  A  statement  affirming  that  the 
railroad  has  served  a  copy  of  the 
petition  on  designated  representatives  of 
its  employees,  together  with  a  list  of  the 
names  and  addresses  of  the  persons 
served. 

(d)  Petitions  for  special  approval  of 
pre-revenue  service  acceptance  testing 
plan. 

(1)  Each  petition  for  special  approval 
of  a  pre-revenue  service  acceptance 
testing  plan  shall  contain — 


(i)  The  name,  title,  address,  and 
telephone  number  of  the  primary  person 
to  be  contacted  with  regard  to  review  of 
the  petition;  and 

(ii)  The  elements  prescribed  in 
§238.111. 

(2)  Three  copies  of  each  petition  for 
special  approval  of  the  pre-revenue 
service  acceptance  testing  plan  shall  be 
submitted  to  the  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  N.W.,  Mail  Stop  25.  Washington, 
D.C.  20590. 

(e)  Federal  Register  notice.  FRA  will 
publish  a  notice  in  the  Federal  Register 
concerning  each  petition  under 
paragraphs  (b)  and  (c)  of  this  section. 

(f)  Comment.  Not  later  than  30  days 
from  the  date  of  publication  of  the 
notice  in  the  Federal  Register 
concerning  a  petition  under  paragraphs 
(b)  or  (c)  of  this  section,  any  person  may 
comment  on  the  petition. 

(1)  Each  comment  shall  set  forth 
specifically  the  basis  upon  which  it  is 
made,  and  contain  a  concise  statement 
of  the  interest  of  the  commenter  in  the 
proceeding. 

(2)  Three  copies  of  each  comment 
shall  be  submitted  to  the  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  Mail  Stop  25,  Washington,  D.  C. 
20590. 

(3)  The  commenter  shall  certify  that  a 
copy  of  the  comment  was  served  on 
each  petitioner. 

(g)  Disposition  of  petitions. 

(1)  FRA  will  conduct  a  hearing  on  a 
petition  in  accordance  with  the 
procedures  provided  in  §211.25  of  this 
chapter. 

(2)  If  FRA  finds  that  the  petition 
complies  with  the  requirements  of  this 
section  or  that  the  proposed  plan  is 
acceptable  or  changes  are  justified,  or 
both,  the  petition  will  be  granted, 
normally  within  90  days  of  its  receipt. 
If  the  petition  is  neither  granted  nor 
denied  within  90  days,  the  petition 
remains  pending  for  decision.  FRA  may 
attach  special  conditions  to  the  approval 
of  the  petition.  Following  the  approval 
of  a  petition,  FRA  may  reopen 
consideration  of  the  petition  for  cause 
stated. 

(3)  If  FRA  finds  that  the  petition  does 
not  comply  with  the  requirements  of 
this  section,  or  that  the  proposed  plan 
is  not  acceptable  or  that  the  proposed 
changes  are  not  justified,  or  both,  the 
petition  will  be  denied,  normally  within 
90  days  of  its  receipt. 

(4)  When  FRA  grants  or  denies  a 
petition,  or  reopens  consideration  of  the 
petition,  written  notice  is  sent  to  the 
petitioner  and  other  interested  parties. 
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f  238.231    Information  coltoctlon. 

(a)  The  information  collection 
requirements  of  this  part  were  reviewed 
by  the  Office  of  Management  and 
Budget  pursuant  to  the  Paperwork 
Reduct  on  Act  of  1995  (44  U.S.C.  3501 
et.  seq.  and  are  assigned  0MB  control 
numbe  2130-0544. 

(b)  T  le  information  collection 
require  ments  are  found  in  the  following 
sections:  §§238.1,  238.7,  238.11,238.15, 
238.17,  238.19.  238.21,  238.103, 
238.10|i,  238.107,  238.109,  238.111, 
238.20   ,  238.203,  238.211,  238.223, 
238.23   ,  238.237,  238.301,  238.303, 
238.301 1,  238.307,  238.309,  238.311, 
238.3i;i,  238.315,  238.317,  238.403, 
238.40!  i,  238.421,  238.423,  238.427. 

238.43  ,  238.437,  238.441,  238.445, 

238.44  ■,  238.503.  238.505,  and  238.603. 

Subpart  B — Safety  Planning  and 
General  Requirements 


§238.101 

This 
and  gei  i 
railroai 
this  pa  t 


Scope. 

subpart  contains  safety  planning 
eral  sadety  requirements  for  all 
passenger  equipment  subject  to 


§238.1 

(a) 


C3 


for  the 
9,  2002 
criteria 
emissicn 


expert 
special 

(2)  On 

lati 
or  a 
of 

the  car 
perfonpance 
and 


speci 
alterna  t 
reco 
organ  1 
FRAu 

(b) 
requirt 


(1) 
car  or 

(2)1 
locom 
rebuilc 
thecal 
recoi 


Fire  safety. 

A;  aterials.  (1)  Materials  used  in 
constn  cting  a  passenger  car  or  a  cab  of 
a  locon  lotive  ordered  on  or  after 
Septent  ber  8,  2000,  or  placed  in  service 
first  time  on  or  after  September 
,  shall  meet  the  test  performance 
for  flammability  and  smoke 
characteristics  as  specified  in 
Appendix  B  to  this  part,  or  alternative 
standaj  ds  issued  or  recognized  by  an 
consensus  organization  after 
approval  of  FRA  under  §  238.21. 
or  after  November  8,  1999, 
materials  introduced  in  a  passenger  car 
lo(  omotive  cab,  as  part  of  any  kind 
rebuild,  refurbishment,  or  overhaul  of 
or  cab,  shall  meet  the  test 

criteria  for  flammability 
snioke  emission  characteristics  as 
in  Appendix  B  to  this  part,  or 
ive  standards  issued  or 
by  an  expert  consensus 
;  ;ation  after  special  approval  of 
iider  §238.21. 

Certification.  A  railroad  shall 
certification  that  a 
representative  sample  of  combustible 
materials  to  be — 

in  constructing  a  passenger 
locomotive  cab,  or 
troduced  in  a  passenger  car  or  a 
( itive  cab,  as  part  of  any  kind  of 
refurbishment,  or  overhaul  of 
or  cab,  has  been  tested  by  a 
independent  testing 
laboratory  and  that  the  results  show  the 
represi  sntative  sample  complies  with  the 


fijd 


gn  zed 


Lsed 


gn  ized 


requirements  of  paragraph  (a)  of  this 
section  at  the  time  it  was  tested. 

(c)  Fire  safety  analysis  for  procuring 
new  passenger  equipment.  In  procuring 
new  passenger  equipment,  each  railroad 
shall  ensure  that  fire  safety 
considerations  and  features  in  the 
design  of  the  equipment  reduce  the  risk 
of  personal  injury  and  equipment 
damage  caused  by  fire  to  an  acceptable 
level  using  MIL-STD-882C  as  a  guide  or 
an  alternative,  formal  safety 
methodology.  To  this  end,  each  railroad 
shall  complete  a  written  fire  safety 
analysis  for  the  passenger  equipment 
being  procured.  In  conducting  the 
analysis,  the  raihoad  shall — 

(1)  Take  effective  steps  to  design  the 
equipment  to  be  sufficiently  fire 
resistant  so  that  fire  detection  devices 
permit  evacuation  of  all  passengers  and 
crewmembers  before  fire,  smoke,  or 
toxic  fumes  cause  injury  to  any 
passenger  or  crewmember. 

(2)  Identify,  analyze,  and  prioritize 
the  fire  hazards  inherent  in  the  design 
of  the  equipment. 

(3)  Reasonably  ensure  that  a 
ventilation  system  in  the  equipment 
does  not  contribute  to  the  lethality  of  a 
fire. 

(4)  Identify  in  writing  any  train 
component  that  is  a  risk  of  initiating  fire 
and  which  requires  overheat  protection. 
An  overheat  detector  shall  be  installed 
in  any  component  when  the  analysis 
determines  that  an  overheat  detector  is 
necessary. 

(5)  Identify  in  writing  any  unoccupied 
train  compartment  that  contains 
equipment  or  material  that  poses  a  fire 
hazard,  and  analyze  the  benefit 
provided  by  including  a  fire  or  smoke 
detection  system  in  each  compartment 
so  identified.  A  fire  or  smoke  detector 
shall  be  installed  in  any  unoccupied 
compartment  when  the  analysis 
determines  that  such  equipment  is 
necessary  to  ensure  sufficient  time  for 
the  safe  evacuation  of  passengers  and 
crewmembers  from  the  train.  For 
purposes  of  this  section,  an  unoccupied 
train  compartment  means  any  part  of 
the  equipment  structure  that  is  not 
normally  occupied  during  operation  of 
the  train,  including  a  closet,  baggage 

■  compartment,  food  pantry,  etc. 

(6)  Determine  whether  any  occupied 
or  unoccupied  space  requires  a  portable 
fire  extinguisher  and,  if  so,  the  proper 
type  and  size  of  the  fire  extinguisher  for 
each  location.  As  required  by  §  239.101 
of  this  chapter,  each  passenger  car  is 
required  to  have  a  minimum  of  one 
portable  fire  extinguisher.  If  the  analysis 
performed  indicates  that  one  or  more 
additional  portable  fire  extinguishers 
are  needed,  such  shall  be  installed. 


(7)  On  a  case-by-case  basis,  the 
railroad  shall  analyze  the  benefit 
provided  by  including  a  fixed, 
automatic  fire-suppression  system  in 
any  unoccupied  train  compartment  that 
contains  equipment  or  material  that 
poses  a  fire  hazard,  and  determine  the 
proper  type  and  size  of  the  automatic 
fire-suppression  system  for  each 
location.  A  fixed,  automatic  fire 
suppression  system  shall  be  installed  in 
any  unoccupied  compartment  when  the 
analysis  determines  that  such 
equipment  is  practical  and  necessary  to 
ensure  sufficient  time  for  the  safe 
evacuation  of  passengers  and 
crewmembers  from  the  train. 

(8)  Describe  the  analysis  and  testing 
necessary  to — 

(i)  Demonstrate  that  the  fire  protection 
approach  taken  in  the  design  of  the 
equipment  will  meet  the  fire  protection 
reauirements  of  this  part,  and 

fii)  Select  materials  which  help 
provide  sufficient  fire  resistance  to 
reasonably  ensure  adequate  time  to 
detect  a  fire  and  safely  evacuate  the 
passengers  and  crewmembers. 

(9)  Explain  how  safety  issues  are 
resolved  in  relation  to  cost  and 
performance  issues  in  the  design  of  the 
equipment  to  reduce  the  risk  of  each  fire 
hazard. 

(d)  Fire  safety  analysis  for  existing 
passenger  equipment.  (1)  Not  later  than 
July  10,  2000,  each  passenger  railroad 
shall  complete  a  preliminary  fire  safety 
analysis  for  each  category  of  existing  rail 
equipment  and  current  rail  service. 

(2)  Not  later  than  July  10,  2001,  each 
such  railroad  shall — 

(i)  Complete  a  final  fire  safety  analysis 
for  any  category  of  existing  passenger 
equipment  and  service  evaluated  during 
the  preliminary  fire  safety  analysis  as 
likely  presenting  an  unacceptable  risk  of 
personal  injury.  In  conducting  the 
analysis,  the  railroad  shall  consider  the 
extent  to  which  materials  comply  with 
the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  as  specified  in  Appendix 
B  to  this  part  or  alternative  standards 
approved  by  FRA  under  this  part. 

(ii)  Take  remedial  action  to  reduce  the 
risk  of  personal  injuries  to  an  acceptable 
level  in  any  such  category,  if  the 
railroad  finds  the  risk  to  be 
unacceptable.  In  considering  remedial 
action,  a  railroad  is  not  required  to 
replace  material  found  not  to  comply 
with  the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  required  by  this  part,  if: 

(A)  The  risk  of  personal  injuries  from 
the  material  is  negligible  based  on  the 
railroad's  operating  environment  and 
the  material's  size,  or  location,  or  both; 
or 
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(B)  The  railroad  takes  alternative 
action  which  reduces  the  risk  of 
personal  injuries  to  an  acceptable  level. 

(3)  Not  later  than  July  10,  2003,  each 
such  railroad  shall — 

(i)  Complete  a  fire  safety  analysis  for 
all  categories  of  equipment  and  service. 
In  completing  this  analysis,  the  railroad 
shall,  as  far  as  practicable,  determine 
the  extent  to  which  remaining  materials 
comply  with  the  test  performance 
criteria  for  flammability  and  smoke 
emission  characteristics  as  specified  in 
Appendix  B  to  this  part  or  alternative 
standards  approved  by  FRA  under  this 
part. 

(ii)  Take  remedial  action  to  reduce  the 
risk  of  personal  injuries  to  an  acceptable 
level  in  any  such  category,  if  the 
railroad  finds  the  risk  to  be 
unacceptable.  In  considering  remedial 
action,  a  railroad  is  not  required  to 
replace  material  found  not  to  comply 
with  the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  required  by  this  part,  if: 

(A)  The  risk  of  personal  injuries  from 
the  material  is  negligible  based  on  the 
railroad's  operating  environment  and 
the  material's  size,  or  location,  or  both; 
or 

(B)  The  railroad  takes  alternative 
action  which  reduces  the  risk  of 
personal  injuries  to  an  acceptable  level. 

(4)  Where  possible  prior  to 
transferring  existing  equipment  to  a  new 
category  of  service,  but  in  no  case  more 
than  90  days  following  such  a  transfer, 
the  passenger  railroad  shall  complete  a 
new  fire  safety  analysis  taking  into 
consideration  the  change  in  railroad 
operations  and  shall  effect  prompt 
action  to  reduce  any  identified  risk  to  an 
acceptable  level. 

(5)  As  used  in  this  paragraph, 
"category  of  rail  equipment  and  current 
rail  service"  shall  be  determined  by  the 
railroad  based  on  relevant  fire  safety 
risks,  including  available  ignition 
sources,  presence  or  absence  of  heat/ 
smoke  detection  systems,  known 
variations  from  the  required  material 
test  performance  criteria  or  alternative 
standards  approved  by  FRA,  and 
availability  of  rapid  and  safe  egress  to 
the  exterior  of  the  vehicle  under 
conditions  secure  from  fire,  smoke,  and 
other  hazards. 

(e)  Inspection,  testing,  and 
maintenance.  Each  railroad  shall 
develop  and  adopt  written  procedures 
for  the  inspection,  testing,  and 
maintenance  of  all  fire  safety  systems 
and  fire  safety  equipment  on  the 
passenger  equipment  it  operates.  The 
railroad  shall  comply  with  those 
procedures  that  it  designates  as 
mandatory  for  the  safety  of  the 
equipment  and  its  occupants. 


§  238.105    Train  hardware  and  software 
safety. 

These  requirements  of  this  section 
apply  to  hardware  and  software  used  to 
control  or  monitor  safety  functions  in 
passenger  equipment  ordered  on  or  after 
September  8.  2000,  and  such 
components  implemented  or  materially 
modified  in  new  or  existing  passenger 
equipment  on  or  after  September  9, 
2002. 

(a)  The  railroad  shall  develop  and 
maintain  a  vmtten  hardware  and 
software  safety  program  to  guide  the 
design,  development,  testing, 
integration,  and  verification  of  computer 
software  and  hardware  that  controls  or 
monitors  equipment  safety  functions. 

Cb)  The  hardware  and  software  safety 
program  shall  be  based  on  a  formal 
safety  methodology  that  includes  a 
Failure  Modes.  Effects.  Criticality 
Analysis  (FMECA);  verification  and 
validation  testing  for  all  hardware  and 
software  components  and  their 
interfaces;  and  comprehensive  hardware 
and  software  integration  testing  to 
ensure  that  the  software  functions  as 
intended. 

(c)  Under  the  hardware  and  software 
safety  program,  software  that  controls  or 
monitors  safety  functions  shall  be 
considered  safety-critical  unless  a 
completely  redundant,  failsafe,  non- 
software  means  ensuring  the  same 
function  is  provided.  The  hardware  and 
software  safety  program  shall  include  a 
description  of  how  the  following  will  be 
accomplished,  achieved,  carried  out.  or 
imfiiemented  to  ensure  software  safety 
and  reliability: 

(1)  The  software  design  process; 

(2)  The  software  design 
documentation; 

(3)  The  software  hazard  analysis; 

(4)  Software  safety  reviews; 

(5)  Software  hazard  monitoring  and 
tracking; 

(6)  Hardware  and  software  integration 
safety  tests;  and 

(7)  Demonstration  of  overall  software 
safety  as  part  of  the  pre-revenue  service 
tests  of  equipment. 

(d)  Hardware  and  software  that 
controls  or  monitors  passenger 
equipment  safety  functions  shall 
include  design  feature(s)  that  result  in  a 
safe  condition  in  the  event  of  a 
computer  hardware  or  software  failure. 

(e)  The  railroad  shall  comply  with  the 
elements  of  its  hardware  and  software 
safety  program  that  affect  the  safety  of 
the  passenger  equipment. 

§238.107    Inspection,  testing,  and 
maintenance  plan. 

(a)  General.  Beginning  July  12,  2001 
the  following  provisions  of  this  section 
apply  to  railroads  operating  Tier  I 


passenger  equipment  covered  by  this 
part.  A  railroad  may  request  earlier 
application  of  these  requirements  upon 
written  notification  to  FRA's  Associate 
Administrator  for  Safety  as  provided  in 
§  238.1(c). 

(b)  Each  railroad  shall  develop,  and 
provide  to  FRA  upon  request,  a  detailed 
inspection,  testing,  and  maintenance 
plan  consistent  with  the  requirements  of 
this  part.  This  plan  shall  include  a 
detailed  description  of  the  following: 

(1)  Inspection  procedures,  intervds, 
and  criteria; 

(2)  Test  procedures  and  intervals; 

(3)  Scheduled  preventive 
maintenance  intervals; 

(4)  Maintenance  procedures;  and 

(5)  Special  testing  equipment  or 
measuring  devices  required  to  perform 
inspections  and  tests. 

(c)  The  inspection,  testing,  and 
maintenance  plan  required  "by  this 
section  is  not  intended  to  address  and 
should  not  include  procedures  to 
address  employee  working  conditions 
that  arise  in  the  course  of  conducting 
the  inspections,  tests,  and  maintenance 
set  forth  in  the  plan.  When  requesting 
a  copy  of  the  railroad's  plan,  FRA  does 
not  intend  to  review  any  portion  of  the 
plan  that  relates  to  employee  working 
conditions, 

(d)  The  inspection,  testing,  and 
maintenance  plan  required  by  this 
section  shall  be  reviewed  by  the  railroad 
annually. 

§  238.109    Training,  qualification,  and 
designation  program. 

(a)  Beginning  July  12,  2001  each 
railroad  shall  have  adopted  a  training, 
qualification,  and  designation  program 
for  employees  and  contractors  that 
perform  safety-related  inspections,  tests, 
or  maintenance  of  passenger  equipment, 
emd  trained  such  employees  and 
contractors  in  accordance  with  the 
program.  A  railroad  may  request  earlier 
application  of  these  requirements  upon 
written  notification  to  FRA's  Associate 
Administrator  for  Safety  as  provided  in 
§  238.1(c).  For  purposes  of  this  section, 
a  "contractor"  is  defined  as  a  person 
under  contract  with  the  railroad  or  an 
employee  of  a  person  under  contract 
with  the  railroad  to  perform  any  of  the 
tasks  required  by  this  part. 

(b)  As  part  of  this  program,  the 
railroad  shall,  at  a  minimum: 

(1)  Identify  the  tasks  related  to  the 
inspection,  testing,  and  maintenance 
that  must  be  performed  on  each  type  of 
equipment  that  the  railroad  operates; 

(2)  Develop  written  procedures  for  the 
performance  of  the  tasks  identified; 

(3)  Identify  the  skills  and  knowledge 
necessary  to  perform  each  task; 

(4)  Develop  or  incorporate  a  training 
curriculum  that  includes  classroom  and 
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"hands-on"  lessons  designed  to  impart 
the  skill ;  and  knowledge  identified  as 
necessai  y  to  perform  each  task.  The 
developi  sd  or  incorporated  training 
curriculum  shall -specifically  address 
the  Federal  regulatory  requirements 
containe  d  in  this  part  that  are  related  to 
the  perf(  irmance  of  the  tasks  identified: 

(5)  Rei  [uire  all  employees  and 
contract  )rs  to  successfully  complete  the 
training  course  that  covers  the 
equipm*  nt  and  tasks  for  which  they  are 
responsi  ble  as  well  as  the  specific 
Federal  regulatory  requirements 
containad  in  this  part  related  to 
equipmf  nt  and  tasks  for  which  they  are 
respons  ale; 

(6)  Re  juire  all  employees  and 
contract  )rs  to  pass  a  written 
examination  covering  the  equipment 
and  task  s  for  which  they  are  responsible 
as  well  <  s  the  specific  Federal  regulatory 
requiren  lents  contained  in  this  part 
related  t  a  equipment  and  tasks  for 
which  tl  ley  are  responsible; 

(7)  Re  juire  all  employees  and 
contract  3rs  to  individually  demonstrate 
"hands-  m"  capability  to  successfully 
perform  the  tasks  required  to  be 
perform  ;d  as  part  of  their  duties  on  the 
type  eqi  ipment  to  which  they  are 
assignee ; 

(8)  Re  ^uire  supervisors  to  complete 
the  prog  ram  that  covers  the  employees 
whom  tl  ley  supervise,  including 
refreshe  ■  training; 

(9)  Re  luire  supervisors  to  exercise 
oversigl  t  to  ensure  that  all  the 
identifu  d  tasks  are  performed  in 
accordaice  with  the  railroad's  written 
procedures; 

(10)  D  esignate  in  writing  that  each 
employ*  e  and  contractor  has  the 
knowle<  ge  and  skills  necessary  to 
perform  the  safety-related  tasks  that  are 
part  of  1  is  or  her  job; 

(11)  Require  periodic  refresher 
training  at  an  interval  not  to  exceed 
three  ye  irs  that  includes  classroom  and 
"hands-on"  training,  as  well  as  testing; 

(12)  /  dd  new  equipment  to  the 
qualific  ition  and  designation  program 
prior  to  its  introduction  to  revenue 
service;  and 

(13)  N  laintain  records  adequate  to 
demons  trate  that  each  employee  and 
contrac  or  performing  safety-related 
tasks  or  passenger  equipment  is 
current  y  qualified  to  do  so.  These 
records  shall  be  adequate  to  distinguish 
the  qua  ifications  of  the  employee  or 
contrac  or  as  a  qualified  person  or  as  a 
qualifie  i  maintenance  person. 


§238.11 


Pre-revenue  service  acceptance 
testing  (^lan. 

(a)  Passenger  equipment  that  has 
previou  sly  been  used  in  revenue  service 
in  the  L  nited  States.  For  passenger 


equipment  that  has  previously  been 
used  in  revenue  service  in  the  United 
States,  each  railroad  shall  test  the 
equipment  on  its  system  prior  to  placing 
such  equipment  in  revenue  service  for 
the  first  time  on  its  railroad  to  ensure 
the  compatibility  of  the  equipment  with 
the  railroad's  operating  system 
(including  the  track,  and  signal  system). 
A  description  of  such  testing  shall  be 
retained  by  the  railroad  and  made 
available  to  FRA  for  inspection  and 
copying  upon  request.  For  purposes  of 
this  paragraph,  passenger  equipment 
that  has  previously  been  used  in 
revenue  service  in  the  United  States 
means: 

(1)  The  actual  equipment  used  in  such 
service; 

(2)  Equipment  manufactured 
identically  to  that  actual  equipment; 
and 

(3)  Equipment  manufactured  similarly 
to  that  actual  equipment  with  no 
material  differences  in  safety-critical 
components  or  systems. 

(b)  Passenger  equipment  that  has  not 
been  used  in  revenue  service  in  the 
United  States.  Before  using  passenger 
equipment  for  the  first  time  on  its 
system  that  has  not  been  used  in 
revenue  service  in  the  United  States, 
each  railroad  shall: 

(1)  Prepare  a  pre-revenue  service 
acceptance  testing  plan  for  the 
equipment  which  contains  the  following 
elements: 

(i)  An  identification  of  any  waivers  of 
FRA  or  other  Federal  safety  regulations 
required  for  the  testing  or  for  revenue 
service  operation  of  the  equipment; 

(ii)  A  clear  statement  of  the  test 
objectives.  One  of  the  principal  test 
objectives  shall  be  to  demonstrate  that 
the  equipment  meets  the  safety 
requirements  specified  in  this  part  when 
operated  in  the  environment  in  which  it 
is  to  be  used; 

(iii)  A  planned  schedule  for 
conducting  the  testing; 

(iv)  A  description  of  the  railroad 
property  or  facilities  to  be  used  to 
conduct  the  testing; 

(v)  A  detailed  description  of  how  the 
testing  is  to  be  conducted,  including  a 
description  of  the  criteria  to  be  used  to 
evaluate  the  equipment's  performance; 

(vi)  A  description  of  how  the  test 
results  are  to  be  recorded; 

(vii)  A  description  of  any  special 
instrumentation  to  be  used  during  the 
tests; 

(viii)  A  description  of  the  information 
or  data  to  be  obtained; 

(ix)  A  description  of  how  the 
information  or  data  obtained  is  to  be 
analyzed  or  used; 

(x)  A  description  of  any  criteria  to  be 
used  as  safety  limits  during  the  testing; 


(xi)  A  description  of  the  criteria  to  be 
used  to  measure  or  determine  the 
success  or  failure  of  the  tests.  If 
acceptance  is  to  be  based  on 
extrapolation  of  less  than  full-level 
testing  results,  the  analysis  to  be  done 
to  justify  the  validity  of  the 
extrapolation  shall  be  described; 

(xii)  Quality  control  procedures  to 
ensure  that  the  inspection,  testing,  and 
maintenance  procedures  are  followed; 

(xiii)  Criteria  to  be  used  for  the 
revenue  service  operation  of  the 
equipment;  and 

(xiv)  A  description  of  any  testing  of 
the  equipment  that  has  previously  been 
performed. 

(2)  Submit  a  copy  of  the  plan  to  FRA 
at  least  30  days  prior  to  testing  the 
equipment  and  include  with  that 
submission  notification  of  the  times  and 
places  of  the  pre-revenue  service  tests  to 
permit  FRA  observation  of  such  tests. 
For  Tier  II  passenger  equipment,  the 
railroad  shall  obtain  FRA  approval  of 
the  plan  under  the  procedures  specified 
in  §238.21. 

(3)  Comply  with  the  plan,  including 
fully  executing  the  tests  required  by  the 
plan. 

(4)  Document  in  writing  the  results  of 
the  tests.  For  Tier  II  passenger 
equipment,  the  railroad  shall  report  the 
results  of  the  tests  to  the  FRA  Associate 
Administrator  for  Safety  at  least  90  days 
prior  to  its  intended  operation  of  the 
equipment  in  revenue  service. 

(5)  Correct  any  safety  deficiencies 
identified  in  the  design  of  the 
equipment  or  in  the  inspection,  testing, 
and  maintenance  procedures,  uncovered 
during  the  testing.  If  safety  deficiencies 
cannot  be  corrected  by  design  changes, 
the  railroad  shall  impose  operational 
limitations  on  the  revenue  service 
operation  of  the  equipment  that  are 
designed  to  ensure  that  the  equipment 
can  operate  safely.  For  Tier  II  passenger 
equipment,  the  railroad  shall  comply 
with  any  operational  limitations 
imposed  by  the  FRA  Associate 
Administrator  for  Safety  on  the  revenue 
service  operation  of  the  equipment  for 
cause  stated  following  FRA  review  of 
the  results  of  the  test  program.  This 
section  does  not  restrict  a  railroad  from 
petitioning  FRA  for  a  waiver  of  a  safety 
regulation  under  the  procedures 
specified  in  part  211  of  this  chapter. 

(6)  Make  the  plan  and  documentation 
kept  pursuant  to  that  plan  available  for 
inspection  and  copying  by  FRA  upon 
request. 

[7]  For  Tier  II  passenger  equipment, 
obtain  approval  from  the  FRA  Associate 
Administrator  for  Safety  prior  to  placing 
the  equipment  in  revenue  service.  The 
Associate  Administrator  grants  such 
approval  upon  a  showing  of  the 
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railroad's  compliance  with  the 
applicable  requirements  of  this  part. 

(c)  If  a  railroad  plans  a  major  upgrade 
or  introduction  of  new  technology  on 
Tier  II  passenger  equipment  that  has 
been  used  in  revenue  service  in  the 
United  States  and  that  affects  a  safety 
system  on  such  equipment,  the  raihoad 
shall  follow  the  procedures  specified  in 
paragraph  (b)  of  this  section  prior  to 
placing  the  equipment  in  revenue 
service  with  such  a  major  upgrade  or 
introduction  of  new  technology. 

§  238.1 1 3    Emergency  window  exits. 

(a)  The  following  requirements  apply 
on  or  after  Noverraber  8,  1999 — 

(1)  Each  passenger  car  shall  have  a 
minimum  of  four  emergency  window 
exits,  either  in  a  staggered  configuration 
where  practical  or  with  one  exit  located 
in  each  end  of  each  side  of  the 
passenger  car.  If  the  passenger  car  has 
multiple  levels,  each  main  level  shall 
have  a  minimum  of  four  emergency 
window  exits,  either  in  a  staggered 
configuration  where  practical  or  with 
one  exit  located  in  each  end  of  each  side 
on  each  level. 

(2)  Each  sleeping  car,  and  any 
similarly  designed  car  having  a  number 
of  separate  compartments  intended  to  be 
occupied  by  passengers  or  train 
crewmembers,  shall  have  at  least  one 
emergency  window  exit  in  each 
compartment. 

(3)  Each  emergency  window  exit  shall 
be  designed  to  permit  rapid  and  easy 
removal  during  an  emergency  situation 
without  requiring  the  use  of  a  tool  or 
other  implement. 

(b)  Eacn  emergency  window  exit  in  a 
passenger  car,  including  a  sleeper  car, 
ordered  on  or  after  September  8,  2000, 
or  placed  in  service  for  the  first  time  on 
or  after  September  9,  2002,  shall  have  a 
minimum  unobstructed  opening  with 
dimensions  of  26  inches  horizontally  by 
24  inches  vertically. 

(c)  Marking  and  instructions. 
[Reserved] 

§  238.1 1 5    Emergency  lighting. 

(a)  This  section  applies  to  each 
passenger  car  ordered  on  or  after 
September  8,  2000,  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  2002.  This  section  applies  to  each 
level  of  a  multi-level  passenger  car. 

(b)  Emergency  lighting  shall  be 
provided  in  each  passenger  car  and 
shall  include  the  following: 

(1)  A  minimum,  average  illumination 
level  of  1  foot-candle  measured  at  floor 
level  adjacent  to  each  exterior  door  and 
each  interior  door  providing  access  to 
an  exterior  door  (such  as  a  door  opening 
into  a  vestibule); 

(2)  A  minimum,  average  illumination 
level  of  1  foot-candle  measured  25 


inches  above  floor  level  along  the  center 
of  each  aisle  and  passageway; 

(3)  A  minimum  illumination  level  of 
0.1  foot-candle  measured  25  inches 
above  floor  level  at  any  point  along  the 
center  of  each  aisle  and  passageway; 
and 

(4)  A  back-up  power  system  capable 
of: 

(i)  Operating  in  all  equipment 
orientations  within  45  degrees  of 
vertical; 

(ii)  Operating  after  the  initial  shock  of 
a  collision  or  derailment  resulting  in  the 
following  individually  applied 
accelerations: 

(A)  Longitudinal:  8g; 

(B)  Lateral:  4g;  and 

(C)  Vertical:  4g;  and 
(iii)  Operating  all  emergency  lighting 

for  a  period  of  at  least  90  minutes 
without  a  loss  of  more  than  40%  of  the 
minimum  illiunination  levels  specified 
in  this  paragraph  (b). 

§238.117    Protection  against  personal 
injury. 

On  or  after  November  8,  1999,  all 
moving  parts,  high  voltage  equipment, 
electrical  conductors  and  switches,  and 
pipes  carrying  hot  fluids  or  gases  on  all 
passenger  equipment  shall  be 
appropriately  equipped  with  interlocks 
or  guards  to  minimize  the  risk  of 
personal  injury.  This  section  does  not 
apply  to  the  interior  of  a  private  car. 

§  238. 1 1 9    Rim-stamped  straight-piate 
wheels. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  on  or  after 
November  8,  1999,  no  railroad  shall 
place  or  continue  in  service  any  vehicle, 
other  than  a  private  car,  that  is  equipped 
with  a  rim-stamped  straight-plate  wheel 
if  a  brake  shoe  acts  on  the  tread  of  the 
wheel  for  the  purpose  of  slowing  the 
vehicle. 

(2)  A  commuter  railroad  may  continue 
in  service  a  vehicle  equipped  with  a 
Class  A,  rim-stamped  straight-plate 
wheel  mounted  on  an  inboard-bearing 
axle  imtil  the  railroad  exhausts  its 
replacement  stock  of  wheels  held  as  of 
May  12,  1999,  provided  the  railroad 
does  not  modify  the  operation  of  the 
vehicle  in  any  way  that  would  result  in 
increased  thermal  input  to  the  wheel 
during  braking. 

(b)  A  rim-stamped  straight-plate 
wheel  shall  not  be  used  as  a 
replacement  wheel  on  a  private  car  that 
operates  in  a  passenger  train  if  a  brake 
shoe  acts  on  the  tread  of  the  wheel  for 
the  purpose  of  slowing  the  car. 

(c)  The  requirements  of  this  section 
do  not  apply  to  a  wheel  that  is 
periodically  tread-braked  for  a  short 
duration  by  automatic  circuitry  for  the 


sole  purpose  of  cleaning  the  wheel  tread 
surface. 

Subpart  C— Specific  Requirements  for 
Tier  I  Passenger  Equipment 

§  238.201    Scope/alternative  compliance, 
(a)  Scope.  (1)  This  subpart  contains 
requirements  for  railroad  passenger 
equipment  operating  at  speeds  not 
exceeding  125  miles  per  hour.  As  stated 
in  §  238.229,  all  such  passenger 
equipment  remains  subject  to  the  safety 
appliance  requirements  contained  in 
Federal  statute  at  49  U.S.C.  chapter  203 
and  in  ERA  regulations  at  part  231  and 
§  232.2  of  this  chapter.  Unless  otherwise 
specified,  these  requirements  only  apply 
to  passenger  equipment  ordered  on  or 
after  September  8,  2000  or  placed  in 
service  for  the  first  time  on  or  after 
September  9,  2002. 

(2)  The  structioral  standards  of  this 
subpart  (§  238.203B-static  end  strength; 
§  238.205 — anti-climbing  mechanism; 
§  238.207 — link  between  coupling 
mechanism  and  car  body;  §  238.209 — 
forward-facing  end  structure  of 
locomotives;  §238.211— collision  posts; 
§  238.213— comer  posts;  §  238.215 — 
rollover  strength;  §  238.217— side 
structure;  §238.219— truck-to-car-body 
attachment;  and  §  238.223— locomotive 
fuel  tanks)  do  not  apply  to  passenger 
equipment  if  used  exclusively  on  a  rail 
line: 

(i)  With  no  public  highway-rail  grade 
crossings; 

(ii)  On  which  no  6-eight  operations 
occur  at  any  time; 

(iii)  On  which  only  passenger 
equipment  of  compatible  design  is 
utilized;  and 

(iv)  On  which  trains  operate  at  speeds 
not  exceeding  79  mph. 

(b)  Alternative  compliance.  Passenger 
equipment  of  special  design  shall  be 
deemed  to  comply  with  this  subpart, 
other  than  §  238.203,  for  the  service 
environment  in  which  the  petitioner 
proposes  to  operate  the  equipment  if  the 
ERA  Associate  Administrator  for  Safety 
determines  under  paragraph  (c)  of  this 
section  that  the  equipment  provides  at 
least  an  equivalent  level  of  safety  in 
such  environment  with  respect  to  the 
protection  of  its  occupants  from  serious 
injury  in  the  case  of  a  derailment  or 
collision.  In  making  a  determination 
under  paragraph  (c)  the  Associate 
Administrator  shall  consider,  as  a 
whole,  all  of  those  elements  of  casualty 
prevention  or  mitigation  relevant  to  the 
integrity  of  the  equipment  that  are 
addressed  by  the  requirements  of  this 
subpart. 

(c)(1)  The  Associate  Administrator 
may  only  make  a  finding  of  equivalent 
safety  and  compliance  with  this  subpart,  - 
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§  238.2(i3    Static  end  strength. 

(a){l  Except  as  further  specified  in 
this  paragraph  or  in  paragraph  (d),  on  or 
after  Nbvember  8,  1999  all  passenger 
equipn  lent  shall  resist  a  minimum  static 
end  lo<  d  of  800,000  poimds  applied  on 
the  lini  s  of  draft  without  permanent 
defonr  ation  of  the  body  structure. 

(2)  F  ar  a  passenger  car  or  a 
locom(  tive,  the  static  end  strength  of 
unoccupied  volumes  may  be  less  than 
800,00  3  pounds  if: 

(i)  El  lergy  absorbing  structures  are 
used  ai  i  part  of  a  crash  energy 
manag  ;ment  design  of  the  passenger  car 
or  locc  motive,  and 

(ii)  1  he  passenger  car  or  locomotive 
resists  a  minimum  static  end  load  of 
800,000  pounds  applied  on  the  line  of 
draft  a  the  ends  of  its  occupied  volume 
withoi  t  permanent  deformation  of  the 
body  s  tructure. 

(3)  F  or  a  locomotive  placed  in  ser.'ice 
prior  t)  November  8,  1999,  as  an 
altern<  tive  to  resisting  a  minimum  static 
end  loid  of  800,000  pounds  applied  on 
the  lir  e  of  draft  without  permanent 
defom  lation  of  the  body  structure,  the 
locom  3tive  shall  resist  a  horizontal  load 
of  1,0(  0,000  pounds  applied  along  the 
longiti  idinal  center  line  of  the 

locom  stive  at  a  point  on  the  buffer  beam 
constr  uction  12  inches  above  the  center 
line  o;  draft  without  permanent 


deformation  of  the  body  structure.  The 
application  of  this  load  shall  not  be 
distributed  over  an  area  greater  than  6 
inches  by  24  inches.  The  alternative 
specified  in  this  paragraph  is  not 
applicable  to  a  cab  car  or  an  MU 
locomotive. 

(4)  The  requirements  of  this  paragraph 
do  not  apply  to: 

(i)  A  private  car;  or 

(ii)  Unoccupied  passenger  equipment 
operating  at  the  rear  of  a  passenger  train. 

(b)  Passenger  equipment  placed  in 
service  before  November  8, 1999  is 
presumed  to  comply  with  the 
requirements  of  paragraph  {a){l)  of  this 
section,  imless  the  raihoad  operating 
the  equipment  has  knowledge,  or  ERA 
makes  a  showing,  that  such  passenger 
equipment  was  not  built  to  the 
requirements  specified  in  paragraph 

(a)(1). 

(c)  When  overloaded  in  compression, 
the  body  structiire  of  passenger 
equipment  shall  be  designed,  to  the 
maximum  extent  possible,  to  fail  by 
buckling  or  crushing,  or  both,  of 
structural  members  rather  than  by 
fracture  of  structural  members  or  failure 
of  structiu-al  coimections. 

(d)  Grandfathering  of  non-compliant 
equipment  for  use  on  a  specified  rail 
line  or  lines. 

(1)  Grandfathering  approval  is 
equipment  and  line  specific. 
Grandfathering  approval  of  non- 
compliant  equipment  imder  this 
paragraph  is  limited  to  usage  of  the 
equipment  on  a  particular  rail  line  or 
lines.  Before  grandfathered  equipment 
can  be  used  on  another  rail  line,  a 
railroad  must  file  and  secure  approval  of 
a  grandfathering  petition  under 
paragraph  (d)(3)  of  this  section. 

(2)  Temporary  usage  of  non- 
compliant  equipment.  Any  passenger 
equipment  placed  in  service  on  a  rail 
line  or  lines  before  November  8,  1999 
that  does  not  comply  with  the 
requirements  of  paragraph  (a)(1)  may 
continue  to  be  operated  on  that 
particular  line  or  (those  particular  lines) 
if  the  operator  of  the  equipment  files  a 
petition  seeking  grandfathering  approval 
under  paragraph  (d)(3)  before  November 
8,  1999.  Such  usage  may  continue  while 
the  petition  is  being  processed,  but  in 
no  event  later  than  May  8,  2000,  unless 
the  petition  is  approved. 

(3)  Petitions  for  grandfathering. 
Petitions  for  grandfathering  shall 
include: 

(i)  The  name,  title,  address,  and 
telephone  number  of  the  primary  person 
to  be  contacted  with  respect  to  the 
petition; 

(ii)  Information,  including  detailed 
drawings  and  material  specifications, 


sufficient  to  describe  the  actual 
construction  of  the  equipment; 

(iii)  Engineering  analysis  sufficient  to 
describe  the  likely  performance  of  the 
static  end  strength  of  the  equipment  and 
the  likely  performance  of  the  equipment 
in  derailment  and  collision  scenarios 
pertinent  to  the  equipment's  static  end 
strength; 

(iv)  A  description  of  risk  mitigation 
measures  that  will  be  employed  in 
connection  with  the  usage  of  the 
equipment  on  a  specified  rail  line  or 
lines  to  decrease  the  likelihood  of 
accidents  involving  the  use  of  the 
equipment;  and 

(v)  A  quantitative  risk  assessment, 
incorporating  the  design  information, 
engineering  analysis,  and  risk  mitigation 
measures  described  in  this  paragraph, 
demonstrating  that  the  use  of  the 
equipment,  as  utilized  in  the  service 
environment  for  which  recognition  is 
sought,  is  in  the  public  interest  and  is 
consistent  with  railroad  safety. 

(e)  Service.  Three  copies  of  each 
petition  shall  be  submitted  to  the 
Associate  Administrator  for  Safety, 
Federal  Raihoad  Administration,  1120 
Vermont  Ave.,  Mail  Stop  25, 
Washington,  D.C.  20590. 

(f)  Federal  Register  notice.  FRA  will 
publish  a  notice  in  the  Federal  Register 
concerning  each  petition  under 
paragraph  (d)  of  this  section. 

(g)  Comment.  Not  later  than  30  days 
from  the  date  of  publication  of  the 
notice  in  the  Federal  Register 
concerning  a  petition  under  paragraph 
(d)  of  this  section,  any  person  may 
comment  on  the  petition. 

(1)  Each  comment  shall  set  forth 
specifically  the  basis  upon  which  it  is 
made,  and  contain  a  concise  statement 
of  the  interest  of  the  commenter  in  the 
proceeding. 

(2)  Three  copies  of  each  comment 
shall  be  submitted  to  the  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  Mail  Stop  25,  Washington,  D.  C. 
20590. 

(3)  The  commenter  shall  certify  that  a 
copy  of  the  conmient  was  served  on 
each  petitioner. 

(h)  Disposition  of  petitions. 

(1)  FRA  will  conduct  a  hearing  on  a 
petition  in  accordance  with  the 
procedures  provided  in  §211.25  of  this 
chapter. 

(2)  If  FRA  finds  that  the  petition 
complies  with  the  requirements  of  this 
section  and  that  the  proposed  usage  is 
in  the  public  interest  and  consistent 
with  railroad  safety,  the  petition  will  be 
granted,  normally  within  90  days  of  its 
receipt.  If  the  petition  is  neither  granted 
nor  denied  within  90  days,  the  petition 
remains  pending  for  decision.  FRA  may 
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attach  special  conditions  to  the  approval 
of  the  petition.  Following  the  approval 
of  a  petition,  FRA  may  reopen 
consideration  of  the  petition  for  cause 
stated. 

(3)  If  FRA  finds  that  the  petition  does 
not  comply  with  the  requirements  of 
this  section  or  that  the  proposed  usage 
is  not  in  the  public  interest  and 
consistent  with  railroad  safety,  the 
petition  will  be  denied,  normally  within 
90  days  of  its  receipt. 

(4)  When  FRA  grants  or  denies  a 
petition,  or  reopens  consideration  of  the 
petition,  vmtten  notice  is  sent  to  the 
petitioner  and  other  interested  parties. 

§238.205    Anti-climbing  mechanism. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  all  passenger 
equipment  placed  in  service  for  the  first 
time  on  or  after  September  8,  2000  shall 
have  at  both  the  forward  and  rear  ends 
an  anti-climbing  mechanism  capable  of 
resisting  an  upward  or  downward 
vertical  force  of  100,000  pounds  without 
failure.  When  coupled  together  in  any 
combination  to  join  two  vehicles,  AAR 
Type  H  and  Type  F  tight-lock  couplers 
satisfy  this  requirement. 

(b)  Each  locomotive  ordered  on  or 
after  September  8,  2000,  or  placed  in 
service  for  the  first  time  on  or  after 
September  9,  2002,  shall  have  an  anti- 
climbing  mechanism  at  its  forward  end 
capable  of  resisting  an  upward  or 
downward  vertical  force  of  200.000 
pounds  without  failure,  in  lieu  of  the 
forward  end  anti-climbing  mechanism 
requirements  described  in  paragraph  (a) 
of  this  section. 

§238.207    Linit  between  coupling 
mechanism  and  car  body. 

All  passenger  equipment  placed  in 
service  for  the  first  time  on  or  after 
September  8,  2000  shall  have  a  coupler 
carrier  at  each  end  designed  to  resist  a 
vertical  downward  thrust  from  the 
coupler  shank  of  100,000  pounds  for 
any  normal  horizontal  position  of  the 
coupler,  without  permanent 
deformation.  For  passenger  equipment 
that  is  connected  by  articulated  joints 
that  comply  with  the  requirements  of 
§  238.205(a),  such  passenger  equipment 
also  complies  with  the  requirements  of 
this  section. 

§  238.209    Forward-facing  end  structure  of 
locomotives. 

The  skin  covering  the  forward-facing 
end  of  each  locomotive  shall  be: 

(a)  Equivalent  to  a  Vz  inch  steel  plate 
with  a  25,000  pounds-per-square-inch 
yield  strength— material  of  a  higher 
yield  strength  may  be  used  to  decrease 
the  required  thickness  of  the  material 
provided  at  least  an  equivalent  level  of 
strength  is  maintained; 


(b)  Designed  to  inhibit  the  entry  of 
fluids  into  the  occupied  cab  area  of  the 
equipment:  and 

(c)  Affixed  to  the  collision  posts  or 
other  main  vertical  structural  members 
of  the  forward  end  structure  so  as  to  add 
to  the  strength  of  the  end  structure. 

(d)  As  used  in  this  section,  the  term 
"skin"  does  not  include  forward-facing 
windows  and  doors. 

§  238.21 1     Collision  posts. 

(a)  Except  as  further  specified  in  this 
paragraph  and  paragraphs  (b)  and  (c)  of 
this  section — 

(Ij  All  passenger  equipment  placed  in 
service  for  the  first  time  on  or  after 
September  8,  2000  shall  have  either: 

(i)  Two  full-height  collision  posts, 
located  at  approximately  the  one-third 
points  laterally.  Each  collision  post 
shall  have  an  ultimate  longitudinal 
shear  strength  of  not  less  than  300.000 
pounds  at  a  point  even  with  the  top  of 
the  underfirame  member  to  which  it  is 
attached.  If  reinforcement  is  used  to 
provide  the  shear  value,  the 
reinforcement  shall  have  full  value  for 
a  distance  of  18  inches  up  from  the 
underfirame  connection  and  then  taper 
to  a  point  approximately  30  inches 
above  the  underfi-ame  connection;  or 

(ii)  An  equivalent  end  structure  that 
can  withstand  the  siun  of  forces  that 
each  collision  post  in  paragraph  (a)(l)(i) 
of  this  section  is  required  to  withstand. 
For  analysis  purposes,  the  required 
forces  may  be  assumed  to  be  evenly 
distributed  at  the  end  structure  at  the 
underframe  joint. 

(2)  The  requirements  of  this  paragraph 
do  not  apply  to  unoccupied  passenger 
equipment  operating  in  a  passenger 
train. 

(b)  Each  locomotive,  including  a  cab 
car  and  an  MU  locomotive,  ordered  on 
or  after  September  8,  2000,  or  placed  in 
service  for  the  first  time  on  or  after 
September  9,  2002,  shall  have  at  its 
forward  end,  in  lieu  of  the  structural 
protection  described  in  paragraph  (a)  of 
this  section,  either: 

(1)  Two  forward  collision  posts, 
located  at  approximately  the  one-third 
points  laterally,  each  capable  of 
withstanding: 

(i)  A  500,000-pound  longitudinal 
force  at  the  point  even  with  the  top  of 
the  underframe,  without  exceeding  the 
ultimate  strength  of  the  joint;  and 

(ii)  A  200,000-pound  longitudinal 
force  exerted  30  inches  above  the  joint 
of  the  post  to  the  underframe,  without 
exceeding  the  ultimate  strength;  or 

(2)  An  equivalent  end  structure  that 
can  withstand  the  sum  of  the  forces  that 
each  collision  post  in  paragraph  (b)(l)(i) 
of  this  section  is  required  to  withstand. 

(c)  The  end  structure  requirements  in 
paragraphs  (a)  and  (b)  of  this  section 


apply  only  to  the  ends  of  a  semi- 
permanently coupled  consist  of 
articulated  units,  provided  that: 

(1)  The  railroad  submits  to  the  FRA 
Associate  Administrator  for  Safety 
under  the  procedures  specified  in 
§  238.21  a  documented  engineering 
analysis  establishing  that  the  articulated 
connection  is  capable  of  preventing 
disengagement  and  telescoping  to  the 
same  extent  as  equipment  satisfying  the 
anti-climbing  and  colhsion  post 
requirements  contained  in  this  subpart; 
and 

(2)  FRA  finds  the  analysis  persuasive. 
§  238.21 3    Corner  posts. 

(a)  Each  passenger  car  shall  have  at 
each  end  of  the  car,  placed  ahead  of  the 
occupied  volume,  two  full-height  comer 
posts  capable  of  resisting: 

(1)  A  horizontal  load  of  150,000 
pounds  at  the  point  of  attachment  to  the 
underframe  without  failure; 

(2)  A  horizontal  load  of  20.000 
pounds  at  the  point  of  attachment  to  the 
roof  structure  without  failure;  and 

(3)  A  horizontal  load  of  30,000 
pounds  applied  18  inches  above  the  top 
of  the  floor  without  permanent 
deformation. 

(b)  For  piu-poses  of  this  section,  the 
orientation  of  the  applied  horizontal 
loads  shall  range  from  longitudinal 
inward  to  transverse  inward. 

§  238.21 5    Rollover  strength. 

(a)  Each  passenger  car  shall  be 
designed  to  rest  on  its  side  and  be 
uniformly  supported  at  the  top  ("roof 
rail"),  the  bottom  cords  ("side  sill")  of 
the  side  fi-ame,  and,  if  bi-level,  the 
intermediate  floor  rail.  The  allowable 
stress  in  the  structural  members  of  the 
occupied  volumes  for  this  condition 
shall  be  one-half  yield  or  one-half  the 
critical  buckling  stress,  whichever  is 
less.  Local  yielding  to  the  outer  skin  of 
the  passenger  car  is  allowed  provided 
that  the  resulting  deformations  in  no 
way  intrude  upon  the  occupied  volume 
of  the  car. 

(b)  Each  passenger  car  shall  also  be 
designed  to  rest  on  its  roof  so  that  any 
damage  in  occupied  areas  is  limited  to 
roof  sheathing  and  framing.  Other  than 
roof  sheathing  and  framing,  the 
allowable  stress  in  the  structural 
members  of  the  occupied  volumes  for 
this  condition  shall  be  one-half  yield  or 
one-half  the  critical  buckling  stress, 
whichever  is  less.  Deformation  to  the 
roof  sheathing  and  framing  is  allowed  to 
the  extent  necessary  to  permit  the 
vehicle  to  be  supported  directly  on  the 
top  chords  of  the  side  fi-ames  and  end 
frames. 
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§238.219    Truck-to-car-body  attachment. 

Pass  Bnger  equipment  shall  have  a 
truck-1  o-car-body  attachment  with  an 
ultimate  strength  sufficient  to  resist 
withoi  It  failure  a  force  of  2g  vertical  on 
the  ms  ss  of  the  truck  and  a  force  of 
250.oqo  pounds  in  any  horizontal 


direction  on  the  truck.  For  purposes  of 
this  section,  the  mass  of  the  truck 
includes  axles,  wheels,  bearings,  the 
truck-mounted  brake  system, 
suspension  system  components,  and 
any  other  components  attached  to  the 
truck  by  design. 

§238.221     Glazing. 

(a)  Passenger  equipment  shall  comply 
with  the  applicable  Safety  Glazing 
Standards  contained  in  part  223  of  this 
chapter,  if  required  by  that  part. 

(b)  Each  exterior  window  on  a 
locomotive  cab  and  a  passenger  car  shall 
remain  in  place  when  subjected  to; 

(1)  The  forces  described  in  part  223  of 
this  chapter;  and 

(2)  The  forces  due  to  air  pressure 
differences  caused  when  two  trains  pass 
at  the  minimum  separation  for  two 
adjacent  tracks,  while  traveling  in 
opposite  directions,  each  train  traveling 
at  the  maximum  authorized  speed. 

§  238.223    Locomotive  fuel  tanks. 

(a)  External  fuel  tanks.  External 
locomotive  fuel  tanks  shall  comply  with 
the  requirements  contained  in 
Appendix  D  to  this  part,  or  an  industry 
standard  providing  at  least  an 
equivalent  level  of  safety  if  approved  by 
FRA  under  §238.21. 

(b)  Internal  fuel  tanks. 

(1)  Internal  locomotive  fuel  tanks 
shall  be  positioned  in  a  memner  to 
reduce  the  likelihood  of  accidental 
penetration  from  roadway  debris  or 
collision. 

(2)  Internal  fuel  tank  vent  systems 
shall  be  designed  so  they  do  not  become 
a  path  of  fuel  loss  in  any  tank 
orientation  due  to  a  locomotive 

overt  lulling. 

(3)  Internal  fuel  tank  bulkheads  and 
skin  shall  at  a  minimum  be  equivalent 
to  a  %-inch  thick  steel  plate  with  a 
25,000  pounds-per-square-inch  yield 
strength.  Material  of  a  higher  yield 
strength  may  be  used  to  decrease  the 
required  thickness  of  the  material 
provided  at  least  an  equivalent  level  of 
strength  is  maintained.  Skid  plates  are 
not  required. 

§238.225    Electrical  system. 

All  passenger  equipment  shall  comply 
with  the  following: 

(a)  Conductors.  Conductor  sizes  shall 
be  selected  on  the  basis  of  current- 
carrying  capacity,  mechanical  strength, 
temperature,  flexibility  requirements, 
and  maximum  allowable  voltage  drop. 
Current-carrying  capacity  shall  be 
derated  for  grouping  and  for  operating 
temperature. 

(b)  Main  battery  system. 

(1)  The  main  battery  compartment 
shall  be  isolated  from  the  cab  and 


passenger  seating  areas  by  a  non- 
combustible  barrier. 

(2)  Battery  chargers  shall  be  designed 
to  protect  against  overcharging. 

(3)  If  batteries  are  of  the  type  to 
potentially  vent  explosive  gases,  the 
battery  compartment  shall  be  adequately 
ventilated  to  prevent  the  accumulation 
of  explosive  concentrations  of  these 
gases. 

(c)  Power  dissipation  resistors. 

(1)  Power  dissipating  resistors  shall  be 
adequately  ventilated  to  prevent 
overheating  under  worst-case  operating 
conditions  as  determined  by  the 
railroad. 

(2)  Power  dissipation  grids  shall  be 
designed  and  installed  with  sufficient 
isolation  to  prevent  combustion. 

(3)  Resistor  elements  shall  be 
electrically  insulated  from  resistor 
frames,  and  the  frames  shall  be 
electrically  insulated  from  the  supports 
that  hold  them. 

(d)  Electromagnetic  interference  and 
compatibility. 

(1)  The  operating  railroad  shall  ensure 
electromagnetic  compatibility  of  the 
safety-critical  equipment  systems  with 
their  environment.  Electromagnetic 
compatibility  may  be  achieved  through 
equipment  design  or  changes  to  the 
operating  environment. 

(2)  The  electronic  equipment  shall  not 
produce  electrical  noise  that  affects  the 
safe  performance  of  train  line  control 
and  communications  or  wayside 
signaling  systems. 

(3)  To  contain  electromagnetic 
interference  emissions,  suppression  of 
transients  shall  be  at  the  source 
wherever  possible. 

(4)  All  electronic  equipment  shall  be 
self-protected  from  damage  or  improper 
operation,  or  both,  due  to  high  voltage 
transients  and  long-term  over-voltage  or 
under-voltage  conditions.  This  includes 
protection  from  both  power  frequency 
and  harmonic  effects  as  well  as 
protection  from  radio  frequency  signals 
into  the  microwave  frequency  range. 

§238.227    Suspension  system. 

On  or  after  November  8.  1999 — 

(a)  All  passenger  equipment  shall 
exhibit  freedom  from  hunting 
oscillations  at  all  operating  speeds.  If 
hunting  oscillations  do  occur,  a  railroad 
shall  immediately  take  appropriate 
action  to  prevent  derailment.  For 
purposes  of  this  paragraph,  hunting 
oscillations  shall  be  considered  lateral 
oscillations  of  trucks  that  could  lead  to 
a  dangerous  instability. 

(b)  All  passenger  equipment  intended 
for  service  above  110  mph  shall 
demonstrate  stable  operation  during 
pre-revenue  service  qualification  tests  at 
all  operating  speeds  up  to  5  mph  in 
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excess  of  the  maximum  intended 
operating  speed  under  worst-case 
conditions — including  component 
wear — as  determined  by  the  operating 
railroad. 

(c)  Nothing  in  this  section  shall  affect 
the  requirements  of  part  213  of  this 
chapter  as  they  apply  to  passenger 
equipment  as  provided  in  that  part. 

§238.229    Safety  appliances. 

Except  as  provided  in  this  part,  all 
passenger  equipment  continues  to  be 
subject  to  the  safety  appliance 
requirements  contained  in  Federal 
statute  at  49  U.S.C.  chapter  203  and  in 
Federal  regulations  at  part  231  and 
§232.2  of  this  chapter. 

§238.231     Brake  system. 

Except  as  otherwise  provided  in  this 
section,  on  or  after  September  9,  1999 
the  following  requirements  apply  to  all 
passenger  equipment  and  passenger 
trains. 

(a)  A  passenger  train's  primary  brake 
system  shall  be  capable  of  stopping  the 
train  with  a  service  application  from  its 
maximum  authorized  operating  speed 
within  the  signal  spacing  existing  on  the 
track  over  which  the  train  is  operating. 

(b)  The  brake  system  design  of 
passenger  equipment  ordered  on  or  after 
September  8,  2000  or  placed  in  service 
for  the  first  time  on  or  after  September 
9,  2002,  shall  not  require  an  inspector 
to  place  himself  or  herself^on,  under,  or 
between  components  of  the  equipment 
to  observe  brake  actuation  or  release. 

(c)  Passenger  equipment  shall  be 
provided  with  an  emergency  brake 
application  feature  that  produces  an 
irretrievable  stop,  using  a  brake  rate 
consistent  with  prevailing  adhesion, 
passenger  safety,  and  brake  system 
thermal  capacity.  An  emergency  brake 
application  shall  be  available  at  any 
time,  and  shall  be  initiated  by  an 
unintentional  parting  of  the  train.         ' 

(d)  A  passenger  train  brake  system 
shall  respond  as  intended  to  signals 
from  a  train  brake  control  line  or  lines. 
Control  lines  shall  be  designed  so  that 
failure  or  breakage  of  a  control  line  will 
cause  the  brakes  to  apply  or  will  result 
in  a  default  to  control  lines  that  meet 
this  requirement. 

(e)  Introduction  of  alcohol  or  other 
chemicals  into  the  air  brake  system  of 
passenger  equipment  is  prohibited. 

(f)  The  operating  railroad  shall  require 
that  the  design  and  operation  of  the 
brake  system  results  in  wheels  that  are 
free  of  condemnable  cracks. 

(g)  Disc  brakes  shall  be  designed  and 
operated  to  produce  a  surface 
temperature  no  greater  than  the  safe 
operating  temperature  recommended  by 


the  disc  manufacturer  and  verified  by 
testing  or  previous  service, 
(h)  Hand  brakes  and  parking  brakes. 

(1)  Except  for  a  locomotive  diat  is 
ordered  before  September  8,  2000  or 
placed  in  service  for  the  first  time  before 
Sepbember  9,  2002,  and  except  for  MU 
locomotives,  all  locomotives  shall  be 
equipped  with  a  hand  or  parking  brake 
that  can: 

(i)  Be  applied  or  activated  by  hand; 
(ii)  Be  released  by  hand;  and 
(iii)  Hold  the  loaded  unit  on  the 

maximum  grade  anticipated  by  the 

operating  railroad. 

(2)  Except  for  a  private  car  and 
locomotives  addressed  in  paragraph 
(h)(1)  of  this  section,  all  odier  passenger 
equipment,  including  MU  locomotives, 
shall  be  equipped  with  a  hand  brake 
that  meets  the  requirements  for  hand 
brakes  contained  in  part  231  of  this 
chapter  and  that  can: 

(i)  Be  applied  or  activated  by  hand; 

(ii)  Be  released  by  hand;  and 

(iii)  Hold  the  loaded  unit  on  the 
maximum  grade  anticipated  by  the 
operating  railroad. 

(i)  Passenger  cars  shall  be  equipped 
with  a  means  to  apply  the  emergency 
brake  that  is  accessible  to  passengers 
and  located  in  the  vestibule  or 
passenger  compartment.  The  emergency 
brake  shall  be  clearly  identified  and 
marked. 

(j)  Locomotives  equipped  with 
blended  brakes  shall  be  designed  so 
that: 

(1)  The  blending  of  friction  and 
dynamic  brake  to  obtain  the  correct 
retarding  force  is  automatic; 

(2)  Loss  of  power  or  failure  of  the 
dynamic  brake  does  not  result  in 
exceeding  the  allowable  stopping 
distance; 

(3)  The  friction  brake  alone  is 
adequate  to  safely  stop  the  train  under 
all  operating  conditions;  and 

(4)  Operation  of  the  friction  brake 
alone  does  not  result  in  thermal  damage 
to  wheels  or  disc  rotor  siu-face 
temperatures  exceeding  the 
manufacturer's  recommendation. 

(k)  For  new  designs  of  braking 
systems,  the  design  process  shall 
include  computer  modeling  or 
dynamometer  simulation  of  train 
braking  that  shows  compliance  with 
paragraphs  (f)  and  (g)  of  this  section 
over  the  range  of  equipment  operating 
speeds.  A  new  simulation  is  required 
prior  to  implementing  a  change  in 
operating  parameters. 

(1)  Locomotives  ordered  on  or  after 
September  8,  2000  or  placed  in  service  ■ 
for  the  first  time  on  or  after  September 
9,  2002,  shall  be  equipped  with  effective 
air  coolers  or  dryers  that  provide  air  to 
the  main  reservoir  with  a  dew  point  at 


least  10  degrees  F.  below  ambient 
temperature. 

(m)  When  a  passenger  train  is 
operated  in  either  direct  or  graduated 
release,  the  railroad  shall  ensure  that  all 
the  cars  in  the  train  consist  are  set  up 
in  the  same  operating  mode. 

§  238.233    Interior  fittings  and  surfaces. 
(a)  Each  seat  in  a  passenger  car  shall — 

(1)  Be  securely  fastened  to  the  car 
body  so  as  to  withstand  an  individually 
applied  acceleration  of  4g  acting  in  the 
lateral  direction  and  4g  acting  in  the 
upward  vertical  direction  on  the 
deadweight  of  the  seat  or  seats,  if  held 
in  tandem;  and 

(2)  Have  an  attachment  to  the  car 
body  of  an  ultimate  strength  capable  of 
resisting  simultaneously: 

(i)  The  longitudinal  inertial  force  of  8g 
acting  on  the  mass  of  the  seat:  and 

(ii)  The  load  associated  with  the 
impact  into  the  seatback  of  an 
unrestrained  95th-percentile  adult  male 
initially  seated  behind  the  seat,  when 
the  floor  to  which  the  seat  is  attached 
decelerates  wdth  a  triangular  crash  pulse 
having  a  peak  of  8g  and  a  duration  of 
250  milliseconds. 

(b)  Overhead  storage  racks  in  a 
passenger  car  shall  provide  longitudinal 
and  lateral  restraint  for  stowed  articles. 
Overhead  storage  racks  shall  be  attached 
to  the  car  body  with  sufficient  strength 
to  resist  loads  due  to  the  following 
individually  applied  accelerations 
acting  on  the  mass  of  the  luggage  stowed 
as  determined  by  the  railroad: 

(1)  Longitudinal:  8g; 

(2)  Vertical:  4g;  and 

(3)  Lateral:  4g. 

(c)  Other  interior  fittings  within  a 
passenger  car  shall  be  attached  to  the 
car  body  with  sufficient  strength  to 
withstand  the  following  individually 
applied  accelerations  acting  on  the  mass 
of  the  fitting: 

(1)  Longitudinal:  8g; 

(2)  Vertical:  4g;  and 

(3)  Lateral:  4g. 

(d)  To  the  extent  possible,  all  interior 
fittings  in  a  passenger  car,  except  seats, 
shall  be  recessed  or  flush-mounted. 

(e)  Sharp  edges  and  comers  in  a 
locomotive  cab  and  a  passenger  car  shall 
be  either  avoided  or  padded  to  mitigate 
the  consequences  of  an  impact  with 
such  surfaces. 

(f)  Each  seat  provided  for  a 
crewmember  regularly  assigned  to 
occupy  the  cab  of  a  locomotive  and  each 
floor-mounted  seat  in  the  cab  shall  be 
secured  to  the  car  body  v«th  an 
attachment  having  an  ultimate  strength 
capable  of  withstanding  the  loads  due  to 
the  following  individually  applied 
accelerations  acting  on  the  combined 
mass  of  the  seat  and  a  95th-percentile 
adult  male  occupying  it: 
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Doors. 

December  31,  1999,  each 

exterior  side  door  in  a 
that  is  partitioned  from  the 

compartment  of  a  passenger 
have  a  manual  override  device 

lable  of  releasing  the  door  to 
to  be  opened  without  power 
de  the  car: 

adjacent  to  the  door  which 
s;  and 

and  maintained  so  that  a 
readily  access  and  operate 
device  from  inside  the  car 
requiring  the  use  of  a  tool  or 


n  passenger  car  ordered  on  or 
8.  2000.  or  placed  in 
the  first  time  on  or  after 
Septeml^er  9.  2002  shall  have  a 

of  two  exterior  side  doors, 
r  providing  a  minimum  clear 
with  dimensions  of  30  inches 
horizontlly  by  74  inches  vertically. 


The 


e  Americans  with  Disabilities  Act 
Accessibility  Specifications  for 
Vehicles  also  contain 
requiremfents  for  doorway  clearance  (See  49 
CFRpartpa). 


po  (Vered.  exterior  side  door  on 
passenger  car  shall  have  a 
Dverride  device  that  is: 
Capable  of  releasing  the  door  to 
to  be  opened  without  power 
inside  and  outside  the  car; 
Lofcated  adjacent  to  the  door  which 

s;  and 
Defeigned  and  maintained  so  that  a 
1  lay  access  the  override  device 

inside  and  outside  the  car 
requiring  the  use  of  a  tool  or 
plement. 

ailroad  may  protect  a  manual 
device  used  to  open  a  powered, 
door  with  a  cover  or  a  screen 
of  removal  without  requiring 
jf  a  tool  or  other  implement. 


(d)  Marking  and  instructions. 
[Reserved] 

§238.237    Automated  monitoring. 

(a)  Except  as  further  specified  in  this 
paragraph,  on  or  after  November  8,  1999 
a  working  alerter  or  deadman  control 
shall  be  provided  in  the  controlling 
locomotive  of  each  passenger  train 
operating  in  other  than  cab  signal, 
automatic  train  control,  or  automatic 
train  stop  territory.  If  the  controlling 
locomotive  is  ordered  on  or  after 
September  8,  2000,  or  placed  into 
service  for  the  first  time  on  or  after 
September  9,  2002,  a  working  alerter 
shall  be  provided. 

(b)  Alerter  or  deadman  control  timing 
shall  be  set  by  the  operating  railroad 
taking  into  consideration  maximum 
train  speed  and  capabilities  of  the  signal 
system.  The  railroad  shall  document  the 
basis  for  setting  alerter  or  deadman 
control  timing  and  make  this 
documentation  available  to  FRA  upon 
request. 

(c)  If  the  train  operator  does  not 
respond  to  the  alerter  or  maintain 
proper  contact  with  the  deadman 
control,  it  shall  initiate  a  penalty  brake 
application. 

(d)  The  following  procedures  apply  if 
the  alerter  or  deadman  control  fails  en 
route: 

(l)(i)  A  second  person  qualified  on 
the  signal  system  and  brake  application 
procedures  shall  be  stationed  in  the 
locomotive  cab;  or 

(ii)  The  engineer  shall  be  in  constant 
communication  with  a  second 
crewmember  until  the  train  reaches  the 
next  terminal. 

(2)(i)  A  tag  shall  be  prominently 
displayed  in  the  locomotive  cab  to 
indicate  that  the  alerter  or  deadman 
control  is  defective,  until  such  device  is 
repaired;  and 

(ii)  When  the  train  reaches  its  next 
terminal  or  the  locomotive  undergoes  its 
next  calender  day  inspection,  whichever 
occurs  first,  the  alerter  or  deadman 
control  shall  be  repaired  or  the 
locomotive  shall  be  removed  as  the 
controlling  locomotive  in  the  train. 

Subpart  D— Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  I 
Passenger  Equipment 

§  238.301     Scope. 

(a)  This  subpart  contains 
requirements  pertaining  to  the 
inspection,  testing,  and  maintenance  of 
passenger  equipment  operating  at 
speeds  not  exceeding  125  miles  per 
hour.  The  requirements  in  this  subpart 
address  the  inspection,  testing,  and 
maintenance  of  the  brake  system  as  well 
as  other  mechanical  and  electrical 
components  covered  by  this  part. 


(b)  Beginning  July  12,  2001  the 
requirements  contained  in  this  subpart 
shall  apply  to  railroads  operating  Tier  I 
passenger  equipment  covered  by  this 
part.  A  railroad  may  request  earlier 
application  of  the  requirements 
contained  in  this  subpart  upon  written 
notification  to  FRA's  Associate 
Administrator  for  Safety  as  provided  in 
§  238.1(c). 

(c)  Paragraphs  (b)  and  (c)  of  §  238.309 
shall  apply  beginning  September  9, 
1999. 

§  238.303    Exterior  calendar  day 
mechanical  inspection  of  passenger 
equipment. 

(a)  General. 

(1)  Except  as  provided  in  paragraph  (f) 
of  this  section,  each  passenger  car  and 
each  unpowered  vehicle  used  in  a 
passenger  train  shall  receive  an  exterior 
mechanical  inspection  at  least  once 
each  calendar  day  that  the  equipment  is 
placed  in  service. 

(2)  Except  as  provided  in  paragraph  (f) 
of  this  section,  all  passenger  equipment 
shall  be  inspected  as  required  in  this 
section  at  least  once  each  calendar  day 
that  the  equipment  is  placed  in  service 
to  ensure  that  the  equipment  conforms 
with  the  requirement  contained  in 
paragraph  (e)(15)  of  this  section. 

(3)  If  a  passenger  care  is  also  classified 
as  a  locomotive  under  part  229  of  this 
chapter,  the  passenger  car  shall  also 
receive  a  daily^nspection  pursuant  to 
the  requirements  of  §  229.21  of  this 
chapter. 

(b)  Each  passenger  car  and  each 
unpowered  vehicle  added  to  a  passenger 
train  shall  receive  an  exterior  calendar 
day  mechanical  inspection  at  the  time  it 
is  added  to  the  train  unless 
documentation  is  provided  to  the  train 
crew  that  an  exterior  mechanical 
inspection  was  performed  on  the  car  the 
pluvious  calendar  day. 

(c)  The  exterior  calendar  day 
mechanical  inspection  shall  be 
performed  by  a  qualified  maintenance 
person. 

(d)  The  exterior  calendar  day 
mechanical  inspection  required  by  this 
section  shall  be  conducted  to  the  extent 
possible  without  uncoupling  the  trainset 
and  without  placing  the  equipment  over 
a  pit  or  on  an  elevated  track. 

(e)  As  part  of  the  exterior  calendar  day 
mechanical  inspection,  the  railroad 
shall  verify  conformity  with  the 
following  conditions,  and 
nonconformity  with  any  such  condition 
renders  the  passenger  car  or  unpowered 
vehicle  used  in  a  passenger  train 
defective  whenever  discovered  in 
service: 
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(1)  Products  of  combustion  are 
released  entirely  outside  the  cab  and 
other  compartments. 

(2)  Each  battery  container  is  vented 
and  each  battery  is  kept  from  gassing 
excessively. 

(3)  Each  coupler  is  in  the  following 
condition: 

(i)  Sidewall  or  pin  bearing  bosses  and 
the  pulling  face  of  the  knuckles  are  not 
broken  or  cracked; 

(ii)  The  coupler  assembly  is  equipped 
with  anti-creep  protection; 

(iii)  The  coupler  carrier  is  not  broken 
or  cracked;  and 

(iv)  The  yoke  is  not  broken  or  cracked. 

(4)  A  device  is  provided  under  the 
lower  end  of  all  drawbar  pins  and 
articulated  connection  pins  to  prevent 
the  pin  from  falling  out  of  place  in  case 
of  breakage. 

(5)  The  suspension  system,  including 
the  spring  rigging,  is  in  the  following 
condition: 

(i)  Protective  construction  or  safety 
hangers  are  provided  to  prevent  spring 
planks,  spring  seats,  or  bolsters  from 
dropping  to  the  track  structure  in  event 
of  a  hanger  or  spring  failure; 

(ii)  The  top  (long)  leaf  or  any  of  the 
other  three  leaves  of  the  elliptical  spring 
is  not  broken,  except  when  a  spring  is 
part  of  a  nest  of  three  or  more  springs 
and  none  of  the  other  springs  in  the  nest 
has  its  top  leaf  or  any  of  the  other  three 
leaves  broken; 

(iii)  The  outer  coil  spring  or  saddle  is 
not  broken; 

(iv)  The  equalizers,  hangers,  bolts, 
gibs,  or  pins  are  not  cracked  or  broken; 

(v)  The  coil  spring  is  not  fully 
compressed  when  the  car  is  at  rest; 

(vi)  The  shock  absorber  is  not  broken 
or  leaking  oil  or  other  fluid;  and 

(vii)  Each  air  bag  or  other  pneumatic 
suspension  system  component  inflates 
or  deflates,  as  applicable,  correctly  aijd 
otherwise  operates  as  intended. 

(6)  Each  truck  is  in  the  following 
condition: 

(i)  Each  tie  bar  is  not  loose; 

(ii)  Each  motor  suspension  lug, 
equalizer,  hanger,  gib,  or  pin  is  not 
cracked  or  broken;  and 

(iii)  The  truck  frame  is  not  broken  and 
is  not  cracked  in  a  stress  area  that  may 
affect  its  structural  integrity. 

(7)  Each  side  bearing  is  in  the 
following  condition: 

(i)  Each  friction  side  bearing  with 
springs  designed  to  carrj'  weight  does 
not  have  more  than  25  percent  of  the 
springs  in  any  one  nest  broken; 

(ii)  Each  friction  side  bearing  does  not 
run  in  contact  unless  designed  to  carry 
weight;  and 

(iii)  The  maximum  clearance  of  each 
side  bearing  does  not  exceed  the 
manufacturer's  recommendation. 


(8)  Each  wheel  does  not  have  any  of 
the  following  conditions: 

(i)  A  single  flat  spot  that  is  2V2  inches 
or  more  in  length,  or  two  adjoining 
spots  that  are  each  two  or  more  inches 
in  length; 

(ii)  A  gouge  or  chip  in  the  flange  that 
is  more  than  1 V2  inches  in  length  and 
V2  inch  in  width; 

(iii)  A  broken  rim.  if  the  tread, 
measured  from  the  flange  at  a  point  Vb 
of  an  inch  above  the  tread,  is  less  than 
3%  inches  in  width; 

(iv)  A  shelled-out  spot  2V2  inches  or 
more  in  length,  or  two  adjoining  spots 
that  are  each  two  or  more  inches  in 
length; 

(v)  A  seam  running  lengthwise  that  is 
within  3V4  inches  of  the  flange; 

(vi)  A  flange  worn  to  a  "/«  inch 
thickness  or  less,  gauged  at  a  point  % 
of  an  inch  above  the  tread; 

(vii)  A  tread  worn  hollow  Vie  of  an 
inch  or  more; 

(viii)  A  flange  height  of  1 V2  inches  or 
more  measured  from  the  tread  to  the  top 
of  the  flange; 

(ix)  A  rim  less  than  1  inch  thick; 

(x)  A  crack  or  break  in  the  flange, 
tread,  rim,  plate,  or  hub; 

(xi)  A  loose  wheel;  or 

(xii)  A  weld. 

(9)  No  part  or  appliance  of  a  passenger 
coach,  except  the  wheels,  is  less  than 

2 '/2  inches  above  the  top  of  the  rail. 

(10)  Each  unguarded,  noncurrent- 
carrying  metal  part  subject  to  becoming 
charged  is  grounded  or  thoroughly 
insulated. 

(11)  Each  jumper  and  cable 
connection  is  in  the  following 
condition: 

(i)  Each  jumpers  and  cable  connection 
between  coaches,  between  locomotives, 
or  between  a  locomotive  and  a  coach  is 
located  and  guarded  in  a  manner  that 
provides  sufficient  vertical  clearance. 
Jumpers  and  cable  connections  may  not 
hang  with  one  end  free; 

(ii)  The  insulation  is  not  broken  or 
badly  chafed; 

(iii)  No  plug,  receptacle,  or  terminal  is 
broken;  and 

(iv)  No  strand  of  wire  is  broken  or 
protruding. 

(12)  Each  door  and  cover  plate 
guarding  high  voltage  equipment  is 
marked  "Danger — High  Voltage"  or  with 
the  word  "Danger"  and  the  normal 
voltage  carried  by  the  parts  so  protected. 

(13)  Each  buffer  plate  is  in  place. 

(14)  Each  diaphragm,  if  any,  is  in 
place  and  properly  aligned. 

(15)  Each  secondary  braking  system  is 
in  operating  mode  and  does  not  have 
any  known  defective  condition  which 
prevents  its  proper  operation.  If  the 
dynamic  brakes  on  a  locomotive  are 
found  not  to  be  in  operating  mode  or  are 


known  to  have  a  defective  condition 
which  prevents  their  proper  operation  at 
the  time  that  the  exterior  mechanical 
inspection  is  performed  or  at  any  other 
time  while  the  locomotive  is  in  service, 
the  following  requirements  shall  be  met 
in  order  to  continue  the  locomotive  in 
service: 

(i)  MU  locomotives  equipped  with 
dynamic  brakes  found  not  to  be  in 
operating  mode  or  containing  a 
defective  condition  which  prevents  the 
proper  operation  of  the  dynamic  brakes 
shall  be  handled  in  the  same  manner  as 
a  running  gear  defect  pursuant  to 
§238.17. 

(ii)  Conventional  locomotives 
equipped  with  dynamic  brakes  found 
not  to  be  in  operating  mode  or 
containing  a  defective  condition  which 
prevents  the  proper  operation  of  the 
dynamic  brakes  shall  be  handled  in 
accordance-^with  the  following: 

(A)  A  tag  bearing  the  words 
"inoperative  dynamic  brakes"  shall  be 
securely  displayed  in  a  conspicuous 
location  in  the  cab  of  the  locomotive 
and  contain  the  locomotive  number,  the 
date  and  location  where  the  condition 
was  discovered,  and  the  signatiu-e  of  the 
person  discovering  the  condition; 

(B)  The  locomotive  engineer  shall  be 
informed  in  wrriting  that  the  dynamic 
brakes  on  the  locomotive  are  inoperative 
at  the  location  where  the  locomotive 
engineer  first  takes  charge  of  the  train; 
and 

(C)  The  inoperative  or  defective 
dynamic  brakes  shall  be  repaired  within 
3  calendar  days  of  being  found  in 
defective  condition  or  at  the 
locomotive's  next  periodic  inspection 
pursuant  to  §  229.23  of  this  chapter, 
whichever  occurs  first. 

(f)  Exception.  A  long-distemce 
intercity  passenger  train  that  misses  a 
scheduled  exterior  calendar  day 
mechanical  inspection  due  to  a  delay  en 
route  may  continue  in  service  to  the 
location  where  the  inspection  was 
scheduled  to  be  performed.  At  that 
point,  an  exterior  calendar  day 
mechanical  inspection  shall  be 
performed  prior  to  returning  the 
equipment  to  service.  This  flexibility 
applies  only  to  the  exterior  mechanical 
safety  inspections  required  by  this 
section,  and  does  not  relieve  the 
railroad  of  the  responsibility  to  perform 
a  calendar  day  inspection  on  a  unit 
classified  as  a  "locomotive"  under  part 
229  of  this  chapter  as  required  by 
§229.21  of  this  chapter. 

(g)  Records.  A  record  shall  be 
maintained  of  each  exterior  calendar 
day  mechanical  inspection  jjerformed. 

(1)  This  record  may  be  maintained  in 
WTiting  or  electronically  provided  FRA 
has  access  to  the  record  upon  request. 
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(2)  T  le  written  or  electronic  record 
must  CI  intain  the  following  information: 
Tl|e  identification  number  of  the 
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master 
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place,  date,  and  time  of  the 
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i  my  non-complying  conditions 

md 
1  he  signature  of  the  inspector. 
T  lis  record  may  be  part  of  a  single 
report  covering  an  entire  group 
md  equipment. 
T  lis  record  shall  be  maintained  at 
a(  e  where  the  inspection  is 
cied  or  at  one  central  location  and 

retained  for  at  least  92  days. 
Ci  JTS  requiring  a  single  car  test  in 
accorda  nee  with  §  238.311  that  are  being 
n  service  to  a  location  where  the 
test  can  be  performed  shall 
single  car  test  completed  prior 
a  part  of,  the  exterior  calendar 
inspection. 
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moved 

single 

have 

to,  or  as 

day  mechanical 


§  238.301    Interior  calendar  day  mechanical 
inspection  of  passenger  cars. 

(a)  Ex  cept  as  provided  in  paragraph 
(d)  of  til  is  section,  each  passenger  car 
shall  rei  :eive  an  interior  mechanical 
inspect!  on  at  least  once  each  calendar 
day  thai  it  is  placed  in  service. 

(b)  Tl  e  interior  calendar  day 
ihechan  cal  inspection  shall  be 
perform  sd  by  a  qualified  person  or  a 
qualifiei  1  maintenance  person. 

(c)  As  part  of  the  interior  calendar  day 
mechan  cal  inspection,  the  railroad 
shall  veify  conformity  with  the 
foUowii  g  conditions,  and 

noncon:  ormity  with  any  such  condition 
renders  the  car  defective  whenever 
discovei  ed  in  service,  except  as 
provide  1  in  paragraph  (c)(5)  of  this 
section: 

(1)  Al  fan  openings,  exposed  gears 
and  pin  ons,  exposed  moving  parts  of 
mechan  sms,  pipes  carrying  hot  gases 
and  higl  i-voltage  equipment,  switches, 
circuit  breakers,  contactors,  relays,  grid 
resistors,  and  fuses  are  installed  in  non- 
hazardo  js  locations  or  equipped  with 
guards  t )  prevent  personal  injury. 

(2)  Th  3  words  "Emergency  Brake 
Valve"  c  re  legibly  stenciled  or  marked 
near  eac  i  brake  pipe  valve  or  shown  on 
an  adjac  jnt  badge  plate. 

(3)  Al  doors  and  cover  plates 
guardinj  high  voltage  equipment  are 
marked  'Danger— High  Voltage"  or  with 
the  wore  "Danger"  and  the  normal 
voltage  c  arried  by  the  parts  so  protected. 

(4)  All  trap  doors  safely  operate  and 
securely  latch  in  place  in  both  the  up 
and  down  position. 

(5)  All  end  doors  and  side  doors 
operate  j  afely  and  as  intended.  If  a  door 
is  defect  ve  and  all  of  the  following 
conditio  is  are  satisfied,  the  car  may 
remain  i  i  passenger  service  until  the 


next  interior  calendar  day  mechanical 
inspection  is  due  at  which  time  the 
appropriate  repairs  shall  be  made: 

(i)  A  qualified  person  or  a  qualified 
maintenance  person  determines  that  the 
repairs  necessary  to  bring  a  door  into 
compliance  cannot  be  performed  at  the 
time  the  interior  mechanical  inspection 
is  conducted; 

(ii)  A  qualified  person  or  a  qualified 
maintenance  person  determines  that  it 
is  safe  to  move  the  equipment  in 
passenger  service; 

(iii)  At  least  one  operative  and 
accessible  door  is  available  on  each  side 
of  the  car;  and 

(iv)  A  notice  is  prominently  displayed 
directly  on  the  defective  door  indicating 
that  the  door  is  defective. 

(6)  All  safety-related  signage  is  in 
place  and  legible. 

(7)  All  vestibule  steps  are  illuminated. 

(8)  All  D  rings,  pull  handles,  or  other 
means  to  access  manual  door  releases 
are  in  place  based  on  a  visual 
inspection. 

(9)  All  emergency  equipment, 
including  a  fire  extinguisher,  pry  bar, 
auxiliary  portable  lighting,  and  first  aid 
kits,  as  applicable,  are  in  place. 

(d)  A  long-distance  intercity 
passenger  train  that  misses  a  scheduled 
calendar  day  interior  mechanical 
inspection  due  to  a  delay  en  route  may 
continue  in  service  to  the  location 
where  the  inspection  was  scheduled  to 
be  performed.  At  that  point,  an  interior 
calendar  day  mechanical  inspection 
shall  be  performed  prior  to  returning  the 
equipment  to  service. 

(e)  Records.  A  record  shall  be 
maintained  of  each  interior  calendar  day 
mechanical  inspection  performed. 

(1)  This  record  may  be  maintained  in 
writing  or  electronically  provided  FRA 
has  access  to  the  record  upon  request. 

(2)  The  written  or  electronic  record 
must  contain  the  following  information: 

(i)  The  identification  number  of  the 
unit; 

(ii)  The  place,  date,  and  time  of  the 
inspection; 

(iii)  Any  non-complying  conditions 
found;  and 

(iv)  The  signature  of  the  inspector. 

(3)  This  record  may  be  part  of  a  single 
master  report  covering  an  entire  group 
of  cars  and  equipment. 

(4)  This  record  shall  be  maintained  at 
the  place  where  the  inspection  is 
conducted  or  at  one  central  location  and 
shall  be  retained  for  at  least  92  days. 

§238.307  Periodic  mechanical  Inspection 
of  passenger  cars  and  unpowered  vehicles 
used  in  passenger  trains. 

(a)  General. 

(1)  Railroads  shall  conduct  periodic 
mechanical  inspections  of  all  passenger 


cars  and  all  unpowered  vehicles  used  in 
a  passenger  train  as  required  by  this 
section  or  as  warranted  and  justified  by 
data  developed  pursuant  to  paragraph 
(a)(2)  of  this  section.  A  periodic 
inspection  conducted  under  part  229  of 
this  chapter  satisfies  the  requirement  of 
this  section  with  respect  to  the  features 
inspected. 

(2)  A  railroad  may.  upon  v^itten 
notification  to  FRA's  Associate 
Administrator  for  Safety,  adopt  and 
comply  with  alternative  periodic 
mechanical  inspection  intervals  for 
specific  components  or  equipment  in 
lieu  of  the  requirements  of  this  section. 
Any  alternative  interval  must  be  based 
upon  a  documented  reliability 
assessment  conducted  under  a  system 
safety  plan  subject  to  periodic  peer 
audit.  (See  Appendix  E  to  this  part  for 
a  discussion  of  the  general  principles  of 
reliability-based  maintenance 
programs.)  The  periodic  inspection 
intervals  provided  in  this  section  may 
be  changed  only  when  justified  by 
accumulated,  verifiable  data  that 
provides  a  high  level  of  confidence  that 
the  component(s)  will  not  fail  in  a 
manner  resulting  in  harm  to  persons. 
FRA  may  monitor  and  review  a 
railroad's  implementation  and 
compliance  with  any  alternative  interval 
adopted.  FRA's  Associate  Administrator 
for  Safety  may  prohibit  or  revoke  a 
railroad's  ability  to  utilize  an  alternative 
inspection  interval  if  FRA  determines 
that  the  adopted  interval  is  not 
supported  by  credible  data  or  does  not 
provide  adequate  safety  assurances. 
Such  a  determination  will  be  made  in 
writing  and  will  state  the  basis  for  such 
action. 

(b)  Each  periodic  mechanical 
inspection  required  by  this  section  shall 
be  performed  by  a  qualified 
maintenance  person. 

(c)  As  part  of  the  periodic  mechanical 
inspection  the  railroad  shall  verify  the 
condition  of  the  following  interior  and 
exterior  mechanical  components,  which 
shall  be  inspected  not  less  frequently 
than  every  92  days.  At  a  minimum,  this 
inspection  shall  determine  that: 

(1)  Floors  of  passageways  and 
compartments  are  free  from  oil,  water, 
waste,  or  any  obstruction  that  creates  a 
slipping,  tripping,  or  fire  hazard,  and 
floors  are  properly  treated  to  provide 
secure  footing. 

(2)  Emergency  lighting  systems  are 
operational. 

(3)  With  regard  to  switches: 
(i)  All  hand-operated  switches 

carrying  currents  with  a  potential  of 
more  than  150  volts  that  may  be 
operated  while  under  load  are  covered 
and  are  operative  from  the  outside  of  the 
cover; 
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(ii)  A  means  is  provided  to  display 
whether  the  switches  are  open  or 
closed;  and 

(iii)  Switches  not  designed  to  be 
operated  safely  while  under  load  are 
legibly  marked  with  the  voltage  carried 
and  the  words  "must  not  be  operated 
under  load". 

(4)  All  trucks  are  equipped  with  a 
device  or  securing  arrangement  to 
prevent  the  truck  and  car  body  from 
separating  in  case  of  derailment. 

(5)  All  center  castings  on  trucks  are 
not  cracked  or  broken. 

(6)  All  roller  bearings  do  not  have  any 
of  the  following  conditions: 

(i)  A  sign  of  having  been  overheated 
as  evidenced  by  discoloration  or  other 
telltale  sign  of  overheating  such  as 
damage  to  the  seal  or  distortion  of  any 
bearing  component; 

(ii)  A  loose  or  missing  cap  screw: 

(iii)  A  broken,  missing,  or  improperly 
applied  cap  screw  lock;  or 

(iv)  A  seal  that  is  loose  or  damaged  or 
permits  leakage  of  lubricant  in  clearly 
formed  droplets. 

(7)  All  mechanical  systems  and 
components  of  the  equipment  are  free  of 
all  the  following  general  conditions  that 
endanger  the  safety  of  the  crew, 
passengers,  or  equipment: 

(i)  A  continuous  accumulation  of  oil 
or  grease; 

(ii)  Improper  functioning  of  a 
component; 

(iii)  A  crack,  break,  excessive  wear, 
structural  defect,  or  weakness  of  a 
component; 

(iv)  A  leak; 

(v)  Use  of  a  component  or  system 
under  a  condition  that  exceeds  that  for 
which  the  component  or  system  is 
designed  to  operate;  and 

(vi)  Insecure  attachment  of  a 
component. 

(8)  All  of  the  items  identified  in  the 
exterior  calendar  day  mechanical 
inspection  contained  at  §  238.303  are  in 
conformity  with  the  conditions 
prescribed  in  that  section. 

(9)  All  of  the  items  identified  in  the 
interior  calendar  day  mechanical 
inspection  contained  at  §  238.305  are  in 
conformity  with  the  conditions 
prescribed  in  that  section. 

(d)  The  periodic  mechanical 
inspection  shall  specifically  include  the 
following  interior  and  exterior 
mechanical  components,  which  shall  be 
inspected  not  less  frequently  than  every 
184  days.  At  a  minimum,  this 
inspection  shall  determine  that: 

(1)  Seats  and  seat  attachments  are  not 
broken  or  loose. 

(2)  Luggage  racks  are  not  broken  or 
loose. 

(3)  All  beds  and  bunks  are  not  broken 
or  loose,  and  all  restraints  or  safety 


latches  and  straps  are  in  place  and 
function  as  intended. 

(4)  A  representative  sample  of 
emergency  window  exits  on  the 
railroad's  passenger  cars  properly 
operate,  in  accordance  with  the 
requirements  of  §  239.107  of  this 
chapter. 

(5)  Each  coupler  is  in  the  following 
condition: 

(i)  The  distance  between  the  guard 
arm  and  the  knuckle  nose  is  not  more 
than  5V2  inches  on  standard  type 
couplers  (MCB  contour  1904),  or  not 
more  than  5 Vie  inches  on  D&E  couplers; 

(ii)  The  free  slack  in  the  coupler  or 
drawbar  not  absorbed  by  friction 
devices  or  draft  gears  is  not  more  than 
V2  inch;  and 

(iii)  The  draft  gear  is  not  broken. 

(e)  The  periodic  mechanical 
inspection  shall  specifically  include  the 
manual  door  releases,  which  shall  be 
inspected  not  less  frequently  than  every 
368  days.  At  a  minimum,  this 
inspection  shall  determine  that  all 
manual  door  releases  operate  as 
intended. 

(f)  Records.  (1)  A  record  shall  be 
maintained  of  each  periodic  mechanical 
inspection  required  to  be  performed  by 
this  section.  This  record  may  be 
maintained  in  writing  or  electronically 
provided  FRA  has  access  to  the  record 
upon  request.  The  date  and  place  of  the 
periodic  inspection  shall  be  recorded 
and  the  person  performing  the 
inspection  and  that  person's  supervisor 
shall  sign  the  form,  if  possible.  This 
record  shall  be  kept  in  the  railroad's 
files,  the  cab  of  the  locomotive,  or  a 
designated  location  in  the  passenger  car 
luitil  the  next  periodic  mechanical 
inspection  of  the  same  type  is 
performed. 

(2)  Detailed  documentation  of  any 
reliability  assessments  depended  upon 
for  implementing  an  alternative 
inspection  interval  under  paragraph 
(a)(2)  of  this  section,  including 
underlying  data,  shall  be  retained 
during  the  period  that  the  alternative 
inspection  interval  is  in  effect.  Data 
documenting  inspections,  tests, 
component  replacement  and  renewals, 
and  failiu-es  shall  be  retained  for  not  less 
than  three  (3)  inspection  intervals. 

(g)  Nonconformity  with  any  of  the 
conditions  set  forth  in  this  section 
renders  the  car  or  vehicle  defective 
whenever  discovered  in  service. 

§  238.309    Periodic  brake  equipment 
maintenance. 

(a)  General. 

(1)  This  section  contains  the 
minimum  intervals  at  which  the  brake 
equipment  on  various  types  of 
passenger  equipment  shall  be 


periodically  cleaned,  repaired,  and 
tested.  This  maintenance  procedure 
requires  that  all  of  the  equipment's 
brake  system  pneumatic  components 
that  contain  moving  parts  and  are  sealed 
against  air  leaks  be  removed  from  the 
equipment,  disassembled,  cleaned,  and 
lubricated  and  that  the  parts  that  cam 
deteriorate  with  age  be  replaced. 

(2)  A  railroad  may  petition  FRA's 
Associate  Administrator  for  Safety  to 
approve  alternative  maintenance 
procedures  providing  equivalent  safety, 
in  lieu  of  the  requirements  of  this 
section.  The  petition  shall  be  filed  as 
provided  in  §238.21. 

(b)  MU  locomotives.  The  brake 
equipment  of  each  MU  locomotive  shall 
be  cleaned,  repaired,  and  tested  at 
intervals  in  accordance  with  the 
following  schedule: 

(1)  Every  736  days  if  the  MU 
locomotive  is  part  of  a  fleet  that  is  not 
100  percent  equipped  with  air  dryers; 

(2)  Every  1,104  days  if  the  MU 
locomotive  is  part  of  a  fleet  that  is  100 
percent  equipped  with  air  dryers  and  is 
equipped  with  PS-68,  26-C,"26-L,  PS- 
90,  CS-1,  RT-2,  RT-5A,  GRB-1,  CS-2, 
or  26-R  brake  systems.  (This  listing  of 
brake  system  types  is  intended  to 
subsume  all  bralce  systems  using  26 
type,  ABD,  or  ABDW  control  valves  and 
PS68,  PS-90,  26B-1.  26C.  26CE,  26-Bl. 
30CDW,  or  30ECDW  engineer's  brake 
valves.);  and 

(3)  Every  736  days  for  all  other  MU 
locomotives. 

(c)  Conventional  locomotives.  The 
brake  equipment  of  each  conventional 
locomotive  shall  be  cleaned,  repaired, 
and  tested  at  intervals  in  accordance 
with  the  following  schedule: 

(1)  Ever>'  1,104  days  for  a  locomotive 
equipped  with  a  26-L  or  equivalent 
brake  system;  and 

(2)  Every  736  days  for  a  locomotive 
equipped  with  other  than  a  26-L  or 
equivalent  brake  system. 

(d)  Passenger  coaches  and  other 
unpowered  vehicles.  The  brake 
equipment  on  each  passenger  coach  and 
each  unpowered  vehicle  used  in  a 
passenger  train  shall  be  cleaned, 
repaired,  and  tested  at  intervals  in 
accordance  with  following  schedule: 

(1)  Every  1,476  days  for  a  coach  or 
vehicle  equipped  with  a  26-C  or 
equivalent  brake  system:  and 
•    (2)  Every  1,104  days  for  a  coach  or 
vehicle  equipped  with  other  than  a  26— 
C  or  equivalent  brake  system. 

(e)  Cab  cars.  The  brake  equipment  of 
each  cab  car  shall  be  cleaned,  repaired, 
and  tested  at  intervals  in  accordance 
with  the  following  schedule: 

(1)  Every  1.476  days  for  that  portion 
of  the  cab  car  brake  system  using  brake 
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Single  car  test 

for  self-propelled  passenger 
le  car  tests  of  all  passenger  cars 
powered  vehicles  used  in 
trains  shall  be  performed  in 
:e  with  either  APTA  Standard 
1-98,  "Code  of  Tests  for 
Car  Equipment  Using  Single 
Testfcg  Device,"  published  March, 
m  alternative  procedure 
by  FRA  pursuant  to  §  238.21. 
incolporation  by  reference  of  this 
ti  indard  was  approved  by  the 
)f  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
51.  You  may  obtain  a  copy  of 
incorporated  document  from  the 
Public  Transit  Association, 
York  Avenue.  N.W., 
on,  D.C.  20005.  You  may 
copy  of  the  document  at  the 
F  ailroad  Administration,  Docket 
JO  Vermont  Avenue,  N.W., 
Washington,  D.C.  or  at  the 
ofkhe  Federal  Register,  800  North 
Street,  N.W.,  Suite  700. 
on,  D.C. 
single  car  test  required  by 
sectibn  shall  be  performed  by  a 
maintenance  person. 
Ti  ilroad  shall  perform  a  single 
the  brake  system  of  a  car  or 
d  jscribed  in  paragraph  (a)  of 
secti  )n  if  the  car  or  vehicle  is  found 
or  more  of  the  following  wheel 


t-up  tread; 
flat  wheel; 


(3)  Thermal  crack; 

(4)  Overheated  wheel;  or 

(5)  Shelling. 

(d)  A  railroad  need  not  perform  the 
single  car  test  required  in  paragraph  (c) 
of  this  section,  if  the  railroad  can 
establish  that  the  wheel  defect  is  other 
than  built-up  tread  and  is  due  to  a  cause 
other  than  a  defective  brake  system  on 
the  car. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  a  railroad  shall  perform 

a  single  car  test  of  the  brake  system  of 
a  car  or  vehicle  described  in  paragraph 
(a)  of  this  section  when: 

(1)  The  car  or  vehicle  is  placed  in 
service  after  having  been  out  of  service 
for  30  days  or  more;  or 

(2)  One  or  more  of  the  following 
conventional  air  brake  equipment  items 
is  removed,  repaired,  or  replaced: 

(i)  Relay  valve; 
(ii)  Service  portion; 
(iii)  Emergency  portion;  or 
(iv)  Pipe  bracket. 

(f)  Exception.  If  the  single  car  test 
cannot  be  made  at  the  point  where 
repairs  are  made,  the  car  may  be  moved 
in  passenger  service  to  the  next  forward 
location  where  the  test  can  be  made.  A 
railroad  may  move  a  car  in  this  fashion 
only  after  visually  verifying  an 
application  and  release  of  the  brakes  on 
both  sides  of  the  car  that  was  repaired, 
and  provided  that  the  car  is 
appropriately  tagged  to  indicate  the 
need  to  perform  a  single  car  test.  The 
single  car  test  shall  be  completed  prior 
to,  or  as  a  part  of,  the  car's  next  calendar 
day  mechanical  inspection. 

(g)  If  one  or  more  of  the  following 
conventional  air  brake  equipment  items 
is  removed,  repaired,  or  replaced  only 
that  portion  which  is  renewed  or 
replaced  must  be  tested  to  satisfy  the 
provisions  of  this  section: 

(1)  Brake  reservoir; 

(2)  Brake  cylinder; 

(3)  Piston  assembly; 

(4)  Vent  valve; 

(5)  Quick  service  valve; 

(6)  Brake  cylinder  release  valve; 

(7)  Modulating  valve  or  slack  adjuster; 
or 

(8)  Angle  cock  or  cutout  cock. 

§  238.31 3    Class  I  brake  test. 

(a)  Each  commuter  and  short-distance 
intercity  passenger  train  shall  receive  a 
Class  I  brake  test  once  each  calendar  day 
that  the  train  is  placed  or  continues  in 
passenger  service. 

(b)  Except  as  provided  in  paragraph  (i) 
of  this  section,  each  long-distance 
intercity  passenger  train  shall  receive  a 
Class  I  brake  test: 

(1)  Prior  to  the  train's  departure  from 
an  originating  terminal;  and 

(2)  Every  1,500  miles  or  once  each 
additional  calendar  day,  whichever 


occurs  first,  that  the  train  remains  in 
continuous  passenger  service. 

(c)  Each  car  added  to  a  passenger  train 
shall  receive  a  Class  I  brake  test  at  the 
time  it  is  added  to  the  train  unless 
documentation  is  provided  to  the  train 
crew  that  a  Class  I  brake  test  was 
performed  on  the  car  within  the 
previous  calendar  day  and  the  car  has 
not  been  disconnected  from  a  source  of 
compressed  air  for  more  than  four  hours 
prior  to  being  added  to  the  train. 

(d)  Each  Class  I  brake  test  shall  be 
performed  by  a  qualified  maintenance 
person. 

(e)  Each  Class  I  brake  test  may  be 
performed  either  separately  or  in 
conjunction  with  the  exterior  calendar 
day  mechanical  inspection  required 
under  §238.303. 

(f)  Except  as  provided  in  §  238.15(b), 
a  railroad  shall  not  use  or  haul  a 
passenger  train  in  passenger  service 
from  a  location  where  a  Class  I  brake 
test  has  been  performed,  or  was  required 
by  this  part  to  have  been  performed, 
with  less  than  100  percent  operative 
brakes. 

(g)  A  Class  I  brake  test  shall  determine 
and  ensure  that: 

(1)  The  friction  brakes  apply  and 
remain  applied  on  each  car  in  the  train 
imtil  a  release  of  the  brakes  has  been 
initiated  on  each  car  in  response  to  train 
line  electric,  pneumatic,  or  other 
signals.  This  test  shall  include  a 
verification  that  each  side  of  each  car's 
brake  system  responds  properly  to 
application  and  release  signals; 

(2)  The  brake  shoes  or  pads  are  firmly 
seated  against  the  wheel  or  disc  with  the 
brakes  applied; 

(3)  Piston  travel  is  within  prescribed 
limits,  either  by  direct  observation, 
observation  of  an  actuator,  or  by 
observation  of  the  clearance  between  the 
brake  shoe  and  the  wheel  or  between 
the  brake  pad  and  the  brake  disc  with 
the  brakes  released; 

(4)  The  communicating  signal  system 
is  tested  and  knowm  to  be  operating  as 
intended; 

(5)  Each  brake  shoe  or  pad  is  securely 
fastened  and  correctly  aligned  in 
relation  to  the  wheel  or  to  the  disc; 

(6)  The  engineer's  brake  valve  or 
controller  will  cause  the  proper  train 
line  commands  for  each  position  or 
brake  level  setting; 

(7)  Brake  pipe  leakage  does  not 
exceed  5  pounds  per  square  inch  per 
minute  if  leakage  will  affect  service 
performance; 

(8)  The  emergency  brake  application 
and  deadman  pedeil  or  other  emergency 
control  devices  function  as  intended; 

(9)  Each  brake  shoe  or  pad  is  not 
below  the  minimum  thickness 
established  by  the  railroad.  This 
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thickness  shall  not  be  less  than  the 
minimum  thickness  necessary  to  safely 
travel  the  maximum  distance  allowed 
between  Class  I  brake  tests; 

(10)  Each  angle  cock  and  cutout  cock 
is  properly  positioned; 

(11)  The  brake  rigging  or  the  system 
mounted  on  the  car  for  the  transmission 
of  the  braking  force  does  not  bind  or 
foul  so  as  to  impede  the  force  delivered 
to  a  brake  shoe,  impede  the  release  of 

a  brake  shoe,  or  otherwise  adversely 
affect  the  operation  of  the  brake  system; 

(12)  If  the  train  is  equipped  with 
electropneiunatic  brakes,  an 
electropneumatic  application  of  the 
brakes  is  made  and  the  train  is  walked 
to  determine  that  the  brakes  on  each  car 
in  the  train  properly  apply; 

(13)  Each  Wake  disc  is  free  of  any 
crack  in  accordance  with  the 
manufacturer's  specifications  or,  if  no 
specifications  exist,  free  of  any  crack  to 
the  extent  that  the  design  permits; 

(14)  If  the  equipment  is  provided  with 
a  brake  indicator,  the  brake  indicator 
operates  as  intended;  and 

(15)  The  communication  of  brake  pipe 
pressure  changes  at  the  rear  of  the  train 
is  verified. 

(h)  A  qualified  maintenance  person 
that  performs  a  Class  I  brake  test  on  a 
train  shall  place  in  the  cab  of  the 
controlling  locomotive  of  the  train  a 
written  statement,  which  shall  be 
retained  in  the  cab  until  the  next  Class 
I  brake  test  is  performed  and  which 
shall  contain  the  following  information: 

(1)  The  date  and  time  the  Class  I  brake 
test  was  performed; 

(2)  The  location  where  the  test  was 
performed; 

(3)  The  identification  number  of  the 
controlling  locomotive  of  the  train;  and 

(4)  The  total  number  of  cars  inspected 
during  the  Class  I  brake  test. 

(i)  A  long-distance,  intercity 
passenger  train  that  misses  a  schediUed 
calendar  day  Class  I  brake  test  due  to  a 
delay  en  route  may  proceed  to  the  point 
where  the  Class  I  brake  test  was 
scheduled  to  be  performed.  A  Class  I 
brake  test  shall  be  completed  at  that 
point  prior  to  placing  the  train  back  in 
service. 

§  238.31 5    Class  lA  brake  test. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  either  a  Class  I  or  a 
Class  LA  brake  test  shall  be  performed: 

(1)  Prior  to  the  first  morning  departure 
of  each  commuter  or  short-distance 
intercity  passenger  train,  unless  all  of 
the  following  conditions  are  satisfied: 

(i)  A  Class  I  brake  test  was  performed 
within  the  previous  twelve  (12)  hours; 

(ii)  The  train  has  not  been  used  in 
passenger  service  since  the  performance 
of  the  Class  I  brake  test;  and 


(iii)  The  train  has  not  been 
discoimected  from  a  soiu-ce  of 
compressed  air  for  more  than  four  hours 
since  the  performance  of  the  Class  I 
brake  test;  and 

(2)  Prior  to  placing  a  train  in  service 
that  has  been  off  a  source  of  compressed  , 
air  for  more  than  four  hours. 

(b)  A  coimnuter  or  short-distance 
intercity  passenger  train  that  provides 
continuing  late  night  service  that  began 
prior  to  midnight  may  complete  its  daily 
operating  cycle  after  midnight  without 
performing  another  Class  I  or  Class  LA 
brake  test.  A  Class  I  or  Class  LA  brake 
test  shall  be  performed  on  such  a  train 
before  it  starts  a  new  daily  operating 
cycle. 

(c)  A  Class  I  or  Class  LA  brake  test  may 
be  performed  at  a  shop  or  yard  site  and 
need  not  be  repeated  at  the  first 
passenger  terminal  if  the  train  remains 
on  a  source  of  compressed  air  and  in  the 
custody  of  the  train  crew. 

(d)  The  Class  LA  brake  test  shall  be 
performed  by  either  a  qualified  person 
or  a  qualified  maintenance  person. 

(e)  Except  as  provided  in  §  238.15(b), 
a  railroad  shall  not  use  or  haul  a 
passenger  train  in  passenger  service 
from  a  location  where  a  Class  LA  brake 
test  has  been  performed,  or  was  required 
by  this  part  to  have  been  performed, 
with  less  than  100  percent  operative 
brakes. 

(f)  In  performing  a  Class  LA  brake  test, 
it  shall  be  determined  that: 

(1)  Brake  pipe  leakage  does  not 
exceed  5  pounds  per  square  inch  per 
minute  if  brake  pipe  leakage  will  affect 
service  performance; 

(2)  Each  brake  sets  and  releases  by 
inspecting  in  the  manner  described  in 
paragraph  (g)  of  this  section; 

(3)  On  MU  equipment,  the  emergency 
brake  application  and  the  deadman 
pedal  or  other  emergency  control 
devices  function  as  intended; 

(4)  Each  angle  cock  and  cutout  cock 
is  properly  set; 

(5)  Brake  pipe  pressure  changes  at  the 
rear  of  the  train  are  properly 
communicated  to  the  controlling 
locomotive;  and 

(6)  The  communicating  signal  system 
is  tested  and  known  to  be  operating  as 
intended; 

(g)  In  determining  whether  each  brake 
sets  and  releases — 

(1)  The  inspection  of  the  set  and 
release  of  the  brakes  shall  be  completed 
by  walking  the  train  to  directly  observe 
the  set  and  release  of  each  brake,  if  the 
railroad  determines  that  such  a 
procedure  is  safe. 

(2)  If  the  railroad  determines  that 
operating  conditions  pose  a  safety 
hazard  to  an  inspector  walking  the 
brakes,  brake  indicators  may  be  used  to 


verify  the  set  and  release  on  cars  so 
equipped.  However,  the  observation  of 
the  brake  indicators  shall  not  be  made 
from  the  cab  of  the  locomotive.  The 
inspector  shall  walk  the  train  in  order 
to  position  himself  or  herself  to 
accurately  observe  each  indicator. 

§  238.31 7    Class  II  brake  test. 

(a)  A  Class  II  brake  test  shall  be 
performed  on  a  passenger  train  when 
any  of  the  following  events  occurs: 

(1)  Whenever  the  control  stand  used 
to  control  the  train  is  changed;  except  if 
the  control  stand  is  changed  to  facilitate 
the  movement  of  a  passenger  train  from 
one  track  to  another  within  a  terminal 
complex  while  not  in  passenger  service. 
In  these  circumstances,  a  Class  II  brake 
test  shall  be  performed  prior  to  the 
train's  departure  from  the  terminal 
complex  with  passengers; 

(2)  Prior  to  the  first  morning  departure 
of  each  commuter  or  short-distance 
intercity  passenger  train  where  a  Class 

I  brake  test  remains  valid  as  provided  in 
§  238.315(a)(1); 

(3)  When  previously  tested  imits  (i.e., 
cars  that  received  a  Class  I  brake  test 
within  the  previous  calendar  day  and 
have  not  been  disconnected  from  a 
source  of  compressed  air  for  more  than 
four  hours)  are  added  to  the  train; 

(4)  When  cars  or  equipment  are 
removed  from  the  train;  and 

(5)  When  an  operator  first  takes 
charge  of  the  train,  except  for  face-to- 
face  relief. 

(b)  A  Class  II  brake  test  shall  be 
performed  by  a  qualified  person  or  a 
qualified  maintenance  person. 

(c)  Except  as  provided  in  §  238.15,  a 
railroad  shall  not  use  or  haul  a 
passenger  treiin  in  passenger  service 
from  a  terminal  or  yard  where  a  Class 

II  brake  test  has  been  performed,  or  was 
required  by  this  part  to  have  been 
performed,  with  any  of  the  brakes  cut- 
out, inoperative,  or  defective. 

(d)  In  performing  a  Class  II  brake  test 
on  a  train,  a  railroad  shall  determine 
that: 

(1)  The  brakes  on  the  rear  unit  of  the 
train  apply  and  release  in  response  to  a 
signal  from  the  engineer's  brsJce  valve  or 
controller  of  the  leading  or  controlling 
imit,  or  a  gauge  located  at  the  rear  of  the 
train  or  in  the  cab  of  the  rear  unit 
indicates  that  brake  pipe  pressure 
changes  are  properly  communicated  at 
the  rear  of  the  train; 

(2)  On  MU  equipment,  the  emergency 
brake  application  and  deadman  pedal  or 
other  emergency  control  devices 
function  as  intended;  and 

(3)  The  communicating  signal  system 
is  tested  and  known  to  be  operating  as 
intended. 


25684 


t}  is 


§238.311 

(a)  As 
permit 
performfed 
the  trait 
under 
a  Class 

(b)A 
performed 
used  to 
facilitate 
train 

a  terminkl 
passeng(  ir 

{cJTbf 
conducted 
railroad 
and  shal 
a  manne  r 
ascertair 
operatin ; 

(d)If 
brakes 


aie 
engineer 
the  proc(  id 


Federal  Register/ Vol.  64,  No.  91 /Wednesday.  May  12.  1999 /Rules  and  Regulations 


Running  brake  test. 
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Subpart  ^—Specific  Requirements  for 
Tier  II  P^senger  Equipment 

§238.401     Scope. 

This  sabpart  contains  specific 
requirenients  for  railroad  passenger 
equipmetit  operating  at  speeds 
exceedin » 125  mph  but  not  exceeding 
150  mph  The  requirements  of  this 
subpart  a  pply  beginning  on  September 
9,  1999.  As  stated  in  §  238.433(b),  all 
such  pasi  ienger  equipment  remains 
subject  t(  I  the  requirements  concerning 
couplers  and  uncoupling  devices 
containei  1  in  Federal  statute  at  49  U.S.C. 
chapter  2  03  and  in  FRA  regulations  at 
part  231  md  §  232.2  of  this  chapter. 
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Crash  energy  management. 

power  car  and  trailer  car 
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before  any  structural  damage  occurs  to 
the  occupied  volume. 

(c)  At  a  minimum,  each  Tier  11 
passenger  train  shall  be  designed  to 
meet  the  following  requirements: 

(1)  Thirteen  megajoules  (MJ)  shall  be 
absorbed  at  each  end  of  the  train 
through  the  controlled  crushing  of 
unoccupied  volumes,  and  of  this 
amount  a  minimum  of  5  MJ  shall  be 
absorbed  ahead  of  the  operator's  cab  in 
each  power  car; 

(2)  A  minimum  of  an  additional  3  MJ 
shall  be  absorbed  by  the  power  car 
structure  between  the  operator's  cab  and 
the  first  trailer  car;  and 

(3)  The  end  of  the  first  trailer  car 
adjacent  to  each  power  car  shall  absorb 
a  minimum  of  5  MJ  through  controlled 
crushing. 

(d)  For  a  30-mph  collision  of  a  Tier  II 
passenger  train  on  tangent,  level  track 
with  an  identical  stationary  train: 

(1)  When  seated  anywhere  in  a  trailer 
car.  the  velocity  at  which  a  50th- 
percentile  adult  male  contacts  the  seat 
back  ahead  of  him  shall  not  exceed  25 
mph;  and 

(2)  The  deceleration  of  the  occupied 
volumes  of  each  trailer  car  shall  not 
exceed  8g.  For  the  purpose  of 
demonstrating  compliance  with  this 
paragraph,  deceleration  measurements 
may  be  processed  through  a  low-pass 
filter  having  a  bandwiddi  of  50  Hz. 

(e)  Compliance  with  paragraphs  (a) 
through  (d)  of  this  section  shall  be 
demonstrated  by  analysis  using  a 
dynamic  collision  computer  model.  For 
the  purpose  of  demonstrating 
compliance,  the  following  assumptions 
shall  be  made: 

(1)  The  train  remains  upright,  in  line, 
and  with  all  wheels  on  the  track 
throughout  the  collision;  and 

(2)  Resistance  to  structural  crushing 
follows  the  force-versus-displacement 
relationship  determined  during  the 
structural  analysis  required  as  part  of 
the  design  of  the  train. 

(f)  Passenger  seating  shall  not  be 
permitted  in  the  leading  unit  of  a  Tier 
II  passenger  train. 

§  238.405    Longitudinal  static  compressive 
strength. 

(a)  To  form  an  effective  crash  refuge 
for  crewmembers  occupying  the  cab  of 
a  power  car,  the  underframe  of  the  cab 
of  a  power  car  shall  resist  a  minimum 
longitudinal  static  compressive  force  of 
2,100,000  pounds  without  permanent 
deformation  to  the  cab,  unless 
equivalent  protection  to  crewmembers 
is  provided  under  an  alternate  design 
approach,  validated  through  analysis 
and  testing,  and  approved  by  FRA  under 
the  provisions  of  §  238.21. 

(b)  The  underframe  of  the  occupied 
volume  of  each  trailer  car  shall  resist  a 


minimum  longitudinal  static 
compressive  force  of  800,000  pounds 
without  permanent  deformation  to  the 
car.  To  demonstrate  compliance  with 
this  requirement,  the  800.000-pound 
load  shall  be  applied  to  the  underframe 
of  the  occupied  volume  as  it  would  be 
transmitted  to  the  underframe  by  the 
full  structure  of  the  vehicle. 

(c)  Unoccupied  volumes  of  a  power 
car  or  a  trailer  car  designed  to  crush  as 
part  of  the  crash  energy  management 
design  are  not  subject  to  the 
requirements  of  this  section. 

§  238.407    Anti-climbing  meclianism. 

(a)  Each  power  car  shall  have  an  anti- 
climbing  mechanism  at  its  forward  end 
capable  of  resisting  an  ultimate  upward 
or  downward  static  vertical  force  of 
200.000  pounds.  A  power  car 
constructed  with  a  crash  energy 
management  design  is  permitted  to 
crush  in  a  controlled  manner  before  the 
anti-climbing  mechanism  fully  engages. 

(b)  Interior  train  coupling  points 
between  units,  including  between  units 
of  articulated  cars  or  other  permanently 
joined  units  of  cars,  shall  have  an  anti- 
climbing  mechanism  capable  of 
resisting  an  upward  or  downward 
vertical  force  of  100.000  pounds  without 
yielding. 

(c)  The  forward  coupler  of  a  power  car 
shall  be  attached  to  the  car  body  to 
resist  a  vertical  downward  force  of 
100,000  pounds  for  any  horizontal 
position  of  the  coupler  without  yielding. 

§  238.409    Forward  end  structures  of  power 
car  cabs. 

This  section  contains  requirements  for 
the  forward  end  structure  of  the  cab  of 
a  power  car.  (A  conceptual 
implementation  of  this  end  structiue  is 
provided  in  Figure  1  to  this  subpart.) 

(a)  Center  collision  post.  The  forward 
end  structure  shall  have  a  full-height 
center  collision  post,  or  its  structural 
equivalent,  capable  of  withstanding  the 
following: 

(1)  A  shear  load  of  500,000  pounds  at 
its  joint  with  the  underframe  without 
exceeding  the  ultimate  strength  of  the 
joint; 

(2)  A  shear  load  of  150,000  pounds  at 
its  joint  with  the  roof  without  exceeding 
the  ultimate  strength  of  the  joint;  and 

(3)  A  horizontal,  longitudinal  force  of 
300,000  pounds,  applied  at  a  point  on 
level  with  the  bottom  of  the  windshield, 
without  exceeding  its  ultimate  strength. 

(b)  Side  collision  posts.  The  forward 
end  structure  shall  have  two  side 
collision  posts,  or  their  structural 
equivalent,  located  at  approximately  the 
one-third  points  laterally,  each  capable 
of  withstanding  the  following: 

(1)  A  shear  load  of  500,000  pounds  at 
its  joint  with  the  underframe  without 
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exceeding  the  ultimate  strength  of  the 
joint;  and 

(2)  A  horizontal,  longitudinal  force  of 
300,000  pounds,  applied  at  a  point  on 
level  with  the  bottom  of  the  windshield, 
without  exceeding  its  ultimate  strength. 

(c)  Comer  posts.  The  forward  end 
structure  shall  have  two  full-height 
corner  posts,  or  their  structural 
equivalent,  each  capable  of 
withstanding  the  following: 

(1)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  300,000  pounds  at 
its  joint  with  the  underframe,  without 
exceeding  the  ultimate  strength  of  the 
joint; 

(2)  A  horizontal,  lateral  force  of 
100,000  pounds  applied  at  a  point  30 
inches  up  from  the  underframe 
attachment,  without  exceeding  the  yield 
or  the  critical  buckling  stress;  and 

(3)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  80,000  pounds  at  its 
joint  with  the  roof,  without  exceeding 
the  ultimate  strength  of  the  joint. 

(d)  Skin.  The  skin  covering  the 
forward-facing  end  of  each  power  car 
shall  be: 

(1)  Equivalent  to  a  V2-inch  steel  plate 
with  a  25,000  pounds-per-square-inch 
yield  strength — material  of  a  higher 
yield  strength  may  be  used  to  decrease 
the  required  thickness  of  the  material 
provided  at  least  an  equivalent  level  of 
strength  is  maintained; 

(2)  Securely  attached  to  the  end 
structure;  and 

(3)  Sealed  to  prevent  the  entry  of 
fluids  into  the  occupied  cab  area  of  the 
equipment.  As  used  in  paragraph  (d), 
the  term  "skin"  does  not  include 
forward-facing  windows  and  doors. 

§  238.41 1     Rear  end  structures  of  power  car 
cabs. 

The  rear  end  structure  of  the  cab  of  a 
power  car  shall  be  designed  to  include 
the  following  elements,  or  their 
structural  equivalent.  (A  conceptual 
implementation  of  this  end  structure  is 
provided  in  Figure  2  to  this  subpart.) 

(a)  Corner  posts.  The  rear  end 
structure  shall  have  two  full-height 
corner  posts,  or  their  structural 
equivalent,  each  capable  of 
withstanding  the  following: 

(1)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  300,000  pounds  at 
its  joint  with  the  underframe  without 
exceeding  the  ultimate  strength  of  the 
joint;  and 

(2)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  80,000  pounds  at  its 
joint  with  the  roof  without  exceeding 
the  ultimate  strength  of  the  joint. 

(b)  Collision  posts.  The  rear  end 
structure  shall  have  two  full-height 
collision  posts,  or  their  structural 
equivalent,  each  capable  of 
withstanding  the  following: 


(1)  A  horizontal,  longitudinal  shear 
load  of  750,000  pounds  at  its  joint  with 
the  underframe  without  exceeding  the 
ultimate  strength  of  the  joint;  and 

(2)  A  horizontal,  longitudinal  shear 
load  of  75,000  pounds  at  its  joint  with 
the  roof  without  exceeding  the  ultimate 
strength  of  the  joint. 

§238.413    End  structures  of  trailer  cars. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  end  structure  of 

a  trailer  car  shall  be  designed  to  include 
the  following  elements,  or  then- 
structural  equivalent.  (A  conceptual 
implementation  of  this  end  structure  is 
provided  in  Figm«  3  to  this  subpart.) 

(1)  Comer  posts.  Two  full-height 
corner  posts,  each  capable  of 
withstanding  the  following: 

(i)  A  horizontal,  longitudinal  shear 
load  of  150,000  pounds  at  its  joint  with 
the  underframe  without  exceeding  the 
ultimate  strength  of  the  joint; 

(ii)  A  horizontal,  longitudinal  or 
lateral  force  of  30,000  pounds  applied  at 
a  point  18  inches  up  from  the 
underframe  attachment  without 
exceeding  the  yield  or  the  critical 
buckling  stress;  and 

(iii)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  20,000  pounds  at  its 
joint  with  the  roof  without  exceeding 
the  ultimate  strength  of  the  joint. 

(2)  Collision  posts.  Two  full-height 
collision  posts  each  capable  of 
withstanding  the  following: 

(i)  A  horizontal,  longitudinal  shear 
load  of  300,000  pounds  at  its  joint  with 
the  underframe  without  exceeding  the 
ultimate  strength  of  the  joint;  and 

(ii)  A  horizontal,  longitudinal  shear 
load  of  60,000  pounds  at  its  joint  with 
the  roof  without  exceeding  the  ultimate 
strength  of  the  joint. 

(b)  If  the  trailer  Ccir  is  designed  with 
an  end  vestibule,  the  end  structure 
inboard  of  the  vestibule  shall  have  two 
full-height  comer  posts,  or  their 
structural  equivalent,  each  capable  of 
withstanding  the  following  (A 
conceptual  implementation  of  this  end 
structure  is  provided  in  Figure  4  to  this 
subpart): 

(1)  A  horizontal,  longitudinal  shear 
load  of  200,000  pounds  at  its  joint  with 
the  underframe  without  exceeding  the 
ultimate  strength  of  the  joint; 

(2)  A  horizontal,  lateral  force  of 
30,000  pounds  applied  at  a  point  18 
inches  up  from  the  underframe 
attachment  without  exceeding  the  yield 
or  the  critical  buckling  stress; 

(3)  A  horizontal,  longitudinal  force  of 
50,000  pounds  applied  at  a  point  18 
inches  up  from  the  underframe 
attachment  without  exceeding  the  yield 
or  the  critical  buckling  stress;  and 

(4)  A  horizontal,  longitudinal  or 
lateral  shear  load  of  20,000  pounds  at  its 


joint  with  the  roof  without  exceeding 
the  ultimate  strength  of  the  joint. 

§  238.41 5    Rollover  strength. 

(a)  Each  passenger  car  and  power  car 
shall  be  designed  to  rest  on  its  side  and 
be  uniformly  supported  at  the  top  ("roof 
rail")  and  the  bottom  chords  ("side 
sill")  of  the  side  frame.  The  allowable 
stress  in  the  structural  members  of  the 
occupied  volumes  for  this  condition 
shall  be  one-half  yield  or  one-half  the 
critical  buckling  stress,  whichever  is 
less.  Minor  localized  deformations  to 
the  outer  side  skin  of  the  passenger  car 
or  power  car  is  allowed  provided  such 
deformations  in  no  way  intrude  upon 
the  occupied  volume  of  each  car. 

(b)  Each  passenger  car  and  power  car 
shall  also  be  designed  to  rest  on  its  roof 
so  that  any  damage  in  occupied  areas  is 
limited  to  roof  sheathing  and  framing. 
The  allowable  stress  in  the  structural 
members  of  the  occupied  volumes  for 
this  condition  shall  be  one-half  yield  or 
one-half  the  critical  buckling  stress, 
whichever  is  less.  Deformation  to  the 
roof  sheathing  and  framing  is  allowed  to 
the  extent  necessarv'  to  permit  the 
vehicle  to  be  supported  directly  on  the 
top  chords  of  the  side  frames  and  end 
frames. 

§238.417    Side  loads. 

(a)  Each  passenger  car  body  structure 
shall  be  designed  to  resist  an  inward 
transverse  load  of  80,000  pounds  of 
force  applied  to  the  side  sill  and  10,000 
poimds  of  force  applied  to  the  belt  rail 
(horizontal  members  at  the  bottom  of 
the  window  opening  in  the  side  frame). 

(b)  These  loads  shall  be  considered  to 
be  applied  separately  over  the  full 
vertical  dimension  of  the  specified 
member  for  any  distance  of  8  feet  in  the 
direction  of  the  length  of  the  car. 

(c)  The  allowable  stress  shall  be  the 
lesser  of  the  yield  stress,  except  as 
otherwise  allowed  by  this  paragraph,  or 
the  critical  buckling  stress.  In 
calculating  the  stress  to  show 
compliance  with  this  requirement,  local 
yielding  of  the  side  skin  adjacent  to  the 
side  sill  and  belt  rail,  and  local  yielding 
of  the  side  sill  bend  radii  at  the 
crossbearer  and  floor-beam  connections 
is  allowed.  For  purposes  of  this 
paragraph,  local  yielding  is  allowed 
provided  the  resulting  deformations  in 
no  way  intrude  upon  the  occupied 
volume  of  the  car. 

(d)  The  connections  of  the  side  frame 
to  the  roof  and  underframe  shall  support 
the  loads  specified  in  this  section. 

§  238.41 9    Truck-to-car-body  and  truck 
component  attachment. 

(a)  The  ultimate  strength  of  the  truck- 
to-car-body  attachment  for  each  unit  in 
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a  train  shall  be  sufficient  to  resist 
withoi  t  failure  a  vertical  force 
equivalent  to  2g  acting  on  the  mass  of 
and  a  force  of  250,000  pounds 
n  any  horizontal  direction  on  the 


tru  ;k 


the 
acting 
truck, 
(b) 
includ 
truck- 


Eich( 


component  of  a  truck  (which 
axles,  wheels,  bearings,  the 
n  lounted  brake  system, 
suspension  system  components,  and 
components  attached  to  the 
design)  shall  remain  attached 
when  a  force  equivalent  to 
actiijg  on  the  mass  of  the  component 
in  any  direction  on  that 


any 
truck 
to  the 

2g 
is 


other 


b. 
t  uck 


exert  id 
compoi  lent 

§238.421    Glazing. 

(a)  G(  meral.  Except  as  provided  in 
paragra  Dhs  (b)  and  (c)  of  this  section, 
each  ex  erior  window  on  a  passenger  car 
and  a  pswer  car  cab  shall  comply  with 
the  reqi  lirements  contained  in  part  223 
of  this  ( hapter. 

(b)  Pi  rticular  end-facing  exterior 
glazing  requirements.  Each  end-facing 
exterioi  window  on  a  passenger  car  and 
a  powei  car  cab  shall  also: 

(1)  Resist  the  impact  of  a  12-pound 
solid  st(  sel  sphere  at  the  maximum 
speed  a  which  the  vehicle  will  operate, 
at  an  an  ^le  of  90  degrees  to  the 
window  's  surface,  with  no  penetration 
or  spall  and 

(2)  Dtmonstrate  anti-spalling 
perform  ance  by  the  use  of  a  0.001 
aluminum  witness  plate,  placed  12 
inches  irom  the  window's  surface 
during  <  11  impact  tests.  The  witness 
plate  shill  contain  no  marks  from 
spalled  glazing  particles  after  any 
impact  1  est. 

(3)  Be  permanently  marked,  prior  to 
installat  ion,  in  such  a  manner  that  the 
marking  is  clearly  visible  after  the 
material  has  been  installed.  The 
marking  shall  include: 

(i)  Th(!  words  "FRA  TYPE  IHP"  to 
indicate  that  the  material  has 
successl  ally  passed  the  testing 
requirements  specified  in  this 
paragraf  h: 

(ii)  Th  e  name  of  the  manufacturer; 
and 

(iii)  T  le  type  or  brand  identification 
of  the  material. 

(c)  Pa.  rsenger  equipment  ordered  prior 
to  May  J  2,  1999.  Each  exterior  window 
in  passe  iger  equipment  ordered  prior  to 
May  12.  1999  may  comply  with  the 
following  glazing  requirements  in  the 
altemati  i^e  of  the  requirements  specified 
in  parag  aphs  (a)  and  (b)  of  this  section, 
until  the  window  is  replaced  and  the 
railroad  las  exhausted  its  inventory  of 
replacen  lent  windows  conforming  to  the 
requiren  ents  of  this  paragraph  that  it 
held  as  cf  May  12,  1999. 


(1)  Each  end-facing  exterior  window 
shall  resist  the  impact  of  a  12-pound 
solid  steel  sphere  at  the  maximum 
speed  at  which  the  vehicle  will  operate, 
at  an  angle  equal  to  the  angle  between 
the  window's  surface  as  installed  and 
the  direction  of  travel,  with  no 
penetration  or  spall. 

(2)  Each  side-facing  exterior  window 
shall  resist  the  impact  of  a: 

(i)  12-pound  solid  steel  sphere  at  15 
mph,  at  an  angle  of  90  degrees  to  the 
window's  surface,  with  no  penetration 
or  spall;  and 

(ii)  A  granite  ballast  stone  weighing  a 
minimum  of  0.5  pounds,  traveling  at  75 
mph  and  impacting  at  a  90-degree  angle 
to  the  window's  surface,  with  no 
penetration  or  spall. 

(3)  All  exterior  windows  shall: 

(i)  Resist  a  single  impact  of  a  9-mm. 
147-grain  bullet  traveling  at  an  impact 
velocity  of  900  feet  per  second,  with  no 
bullet  penetration  or  spall;  and 

(ii)  Demonstrate  anti-spalling 
performance  by  the  use  of  a  0.001 
aluminum  witness  plate,  placed  12 
inches  from  the  window's  surface 
during  all  impact  tests.  The  witness 
plate  shall  contain  no  marks  from 
spalled  glazing  particles  after  any 
impact  test. 

(iii)  Be  permanently  marked,  prior  to 
installation,  in  such  a  manner  that  the 
marking  is  clearly  visible  after  the 
material  has  been  installed.  The 
marking  shall  include: 

(A)  The  words  "FRA  TYPE  IH"  for 
end-facing  glazing  or  "FRA  TYPE  IIH" 
for  side-facing  glazing,  to  indicate  that 
the  material  has  successfully  passed  the 
testing  requirements  of  this  section; 

(B)  The  name  of  the  manufacturer; 
and 

(C)  The  type  or  brand  identification  of 
the  materiaJ. 

(d)  Glazing  securement.  Each  exterior 
window  on  a  passenger  car  and  a  power 
car  cab  shall  remain  in  place  when 
subjected  to: 

(1)  The  forces  due  to  air  pressure 
differences  caused  when  two  trains  pass 
at  the  minimum  separation  for  two 
adjacent  tracks,  while  traveling  in 
opposite  directions,  each  train  traveling 
at  the  maximum  authorized  speed;  and 

(2)  The  impact  forces  that  the  glazed 
window  is  required  to  resist  as  specified 
in  this  section. 

(e)  Stenciling.  Each  car  that  is  fully 
equipped  with  glazing  materials  that 
meet  the  requirements  of  this  section 
shall  be  stenciled  on  an  interior  wall  as 
follows:  "Fully  Equipped  with  FRA  Part 
238  Glazing"  or  similar  words 
conveying  that  meaning,  in  letters  at 
least  %  of  an  inch  high. 


§238.423    Fuel  tanks. 

(a)  External  fuel  tanks.  Each  type  of 
external  fuel  tank  must  be  approved  by 
FRA's  Associate  Administrator  for 
Safety  upon  a  showing  that  the  fuel  tank 
provides  a  level  of  safety  at  least 
equivalent  to  a  fuel  tank  that  complies 
with  the  external  fuel  tank  requirements 
in  §  238.223(a). 

(b)  Internal  fuel  tanks.  Internal  fuel 
tanks  shall  comply  with  the 
requirements  specified  in  §  238.223(b). 

§  238.425    Electrlca  I  system. 

(a)  Circuit  protection. 

(1)  The  main  propulsion  power  line 
shall  be  protected  with  a  lightning 
arrestor,  automatic  circuit  breaker,  and 
overload  relay.  The  lightning  arrestor 
shall  be  run  by  the  most  direct  path 
possible  to  ground  with  a  connection  to 
ground  of  not  leSs  than  No.  6  AWG. 
These  overload  protection  devices  shall 
be  housed  in  an  enclosure  designed 
specifically  for  that  purpose  with  the  arc 
chute  vented  directly  to  outside  air. 

(2)  Head  end  power,  including 
trainline  power  distribution,  shall  be 
provided  with  both  overload  and 
ground  fault  protection. 

(3)  Circuits  used  for  purposes  other 
than  propelling  the  equipment  shall  be 
cormected  to  their  power  source  through 
circuit  breakers  or  equivalent  current- 
limiting  devices. 

(4)  Each  auxiliary  circuit  shall  be 
provided  with  a  circuit  breaker  located 
as  near  as  practical  to  the  point  of 
connection  to  the  source  of  power  for 
that  circuit;  however,  such  protection 
may  be  omitted  from  circuits  controlling 
safety-critical  devices. 

(b)  Main  battery  system. 

(1)  The  main  batteries  shall  be 
isolated  from  the  cab  and  passenger 
seating  areas  by  a  non-combustible 
barrier. 

(2)  Battery  chargers  shall  be  designed 
to  protect  against  overcharging. 

(3)  Battery  circuits  shall  include  an 
emergency  battery  cut-off  switch  to 
completely  disconnect  the  energy  stored 
in  the  batteries  from  the  load. 

(4)  If  batteries  are  of  the  type  to 
potentially  vent  explosive  gases,  the 
batteries  shall  be  adequately  ventilated 
to  prevent  accumulation  of  explosive 
concentrations  of  these  gases. 

(c)  Power  dissipation  resistors. 

(1)  Power  dissipating  resistors  shall  be 
adequately  ventilated  to  prevent 
overheating  under  worst-case  operating 
conditions. 

(2)  Power  dissipation  grids  shall  be 
designed  and  installed  with  sufficient 
isolation  to  prevent  combustion 
between  resistor  elements  and 
combustible  material. 

(3)  Power  dissipation  resistor  circuits 
shall  incorporate  warning  or  protective 
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devices  for  low  ventilation  air  flow, 
over-temperature,  and  short  circuit 
failures. 

(4)  Resistor  elements  shall  be 
electrically  insulated  from  resistor 
frames,  and  the  frames  shall  be 
electrically  insulated  from  the  supports 
that  hold  them. 

(d)  Electromagnetic  interference  and 
compatibility. 

(1)  The  operating  railroad  shall  ensure 
electromagnetic  compatibility  of  the 
safety-critical  equipment  systems  with 
their  environment.  Electromagnetic 
compatibility  can  be  achieved  through 
equipment  design  or  changes  to  the 
operating  environment. 

(2)  The  electronic  equipment  shall  not 
produce  electrical  noise  that  interferes 
with  trainline  control  and 
communications  or  with  wayside 
signaling  systems. 

(3)  To  contain  electromagnetic 
interference  emissions,  suppression  of 
transients  shall  be  at  the  source 
wherever  possible. 

(4)  Electrical  and  electronic  systems 
of  equipment  shall  be  capable  of 
operation  in  the  presence  of  external 
electromagnetic  noise  sources. 

(5)  All  electronic  equipment  shall  be 
self-protected  from  damage  or  improper 
operation,  or  both,  due  to  high  voltage 
transients  and  long-term  over-voltage  or 
under-voltage  conditions. 

§  238.427    Suspension  system 

(a)  General  requirements. 

(1)  Suspension  systems  shall  be 
designed  to  reasonably  prevent  wheel 
climb,  wheel  unloading,  rail  rollover, 
rail  shift,  and  a  vehicle  from  overturning 
to  ensure  safe,  stable  performance  and 
ride  quality.  These  requirements  shall 
be  met: 

(i)  In  all  operating  environments,  and 
under  all  track  conditions  and  loading 
conditions  as  determined  by  the 
operating  railroad;  and 

(ii)  At  all  track  speeds  and  over  all 
track  qualities  consistent  with  the  Track 
Safety  Standards  in  part  213  of  this 
chapter,  up  to  the  maximiun  operating 
speed  and  maximum  cant  deficiency  of 
the  equipment. 

(2)  Passenger  equipment  shall  meet 
the  safety  performance  standards  for 
suspension  systems  contained  in 
Appendix  C  to  this  part,  or  alternative 
standards  providing  at  least  equivalent 
safety  if  approved  by  FRA  under  the 
provisions  of  §  238.21. 

(b)  Lateral  accelerations.  Passenger 
cars  shall  not  operate  under  conditions 
that  result  in  a  steady-state  lateral 
acceleration  of  O.lg  (measured  parallel 
to  the  car  floor  inside  the  passenger 
compartment)  or  greater. 

(c)  Hunting  oscillations.  Each  truck 
shall  be  equipped  with  a  permanently 


installed  lateral  accelerometer  mounted 
on  the  truck  frame.  The  accelerometer 
output  signals  shall  be  processed 
through  a  filter  having  a  band  pass  of 
0.5  to  10  Hz  to  determine  if  hunting 
oscillations  of  the  truck  are  occurring.  If 
hunting  oscillations  are  detected,  the 
train  monitoring  system  shall  provide 
an  alarm  to  the  operator,  and  the  train 
shall  be  slowed  to  a  speed  at  least  5 
mph  less  than  the  speed  at  which  the 
hunting  oscillations  stopped.  For 
purposes  of  this  paragraph,  hunting 
oscillations  are  considered  a  sustained 
cyclic  oscillation  of  the  truck  which  is 
evidenced  by  lateral  accelerations  in 
excess  of  0.4g  root  mean  square  (mean- 
removed)  for  2  seconds. 

(d)  Ride  vibration  (quality).  (1)  While 
traveling  at  the  maximum  operating 
speed  over  the  intended  route,  the  train 
suspension  system  shall  be  designed  to: 

(i)  Limit  the  vertical  acceleration,  as 
measined  by  a  vertical  accelerometer 
mounted  on  the  car  floor,  to  no  greater 
than  0.55g  single  event,  peak-to-peak 
over  a  one  second  period; 

(ii)  Limit  lateral  acceleration,  as 
measured  by  a  lateral  accelerometer 
mounted  on  the  car  floor,  to  no  greater 
than  0.3g  single  event,  peak-to-peak 
over  a  one  second  period;  and 

(iii)  Limit  the  combination  of  lateral 
acceleration  (au)  and  vertical 
acceleration  (av)  occurring  over  a  1 
second  period  as  expressed  by  the 
square  root  of  (au^  +av-)  to  no  greater 
than  0.6g,  where  ai  may  not  exceed  O.Sg 
and  (av)  may  not  exceed  0.55g. 

(2)  Compliance.  Compliance  with  the 
requirements  contained  in  this 
paragraph  shall  be  demonstrated  during 
the  equipment  pre-revenue  service 
acceptance  tests  required  under 

§  238.111,  and  §  213.345  of  this  chapter. 

(3)  For  purposes  of  this  paragraph, 
acceleration  measurements  shall  be 
processed  through  a  filter  having  a  band 
passof  0.5  to  10  Hz. 

(e)  Overheat  sensors.  Overheat  sensors 
for  each  wheelset  journal  bearing  shall 
be  provided.  The  sensors  may  be  placed 
either  on-board  the  equipment  or  at 
reasonable  intervals  along  the  railroad's 
right-of-way. 

§238.429    Safety  appliances. 

(a)  Couplers. 

(1)  The  leading  and  the  trailing  ends 
of  a  semi-permanently  coupled  trainset 
shall  each  be  equipped  with  an 
automatic  coupler  that  couples  on 
impact  and  uncouples  by  either 
activation  of  a  traditional  uncoupling 
lever  or  some  other  type  of  uncoupling 
mechanism  that  does  not  require  a 
person  to  go  between  the  equipment 
units. 


(2)  The  automatic  coupler  and 
uncoupling  device  on  the  leading  and 
trailing  ends  of  a  semi-permanently 
coupled  trainset  may  be  stored  within  a 
removable  shrouded  housing. 

(3)  If  the  units  in  a  train  are  not  semi- 
permanently coupled,  both  ends  of  each 
imit  shall  be  equipped  with  an 
automatic  coupler  that  couples  on 
impact  and  uncouples  by  either 
activation  of  a  traditional  uncoupling 
lever  or  some  other  t\'pe  of  uncoupling 
mechanism  that  does  not  require  a 
person  to  go  between  the  equipment 
units. 

(b)  Hand  brakes.  Except  as  provided 
in  paragraph  (f)  of  this  section.  Tier  II 
trains  shall  be  equipped  with  a  parking 
or  hand  brake  that  can  be  applied  and 
released  manually  and  that  is  capable  of 
holding  the  train  on  a  3-percent  grade. 

(c)  Safety  appliance  mechanical 
strength  and  fasteners. 

(1)  All  handrails,  handholds,  and  sill 
steps  shall  be  made  of  1-inch  diameter 
steel  pipe,  Vs-inch  thickness  steel,  or  a 
material  of  equal  or  greater  mechanical 
strength. 

(2)  All  safety  appliances  shall  be 
securely  fastened  to  the  car  body 
structure  with  mechanical  fasteners  that 
have  mechanical  strength  greater  than  or 
equal  to  that  of  a  Vz-inch  diameter  SAE 
grade  steel  bolt  mechanical  fastener. 

(i)  Safety  appliance  mechanical 
fasteners  shall  have  mechanical  strength 
and  fatigue  resistance  equal  to  or  greater 
than  a  Vz-inch  diameter  SAE  steel  bolt. 

(ii)  Mechanical  fasteners  shall  be 
installed  with  a  positive  means  to 
prevent  unauthorized  removal.  Self- 
locking  threaded  fasteners  do  not  meet 
this  requirement. 

(iii)  Mechanical  fasteners  shall  be 
installed  to  facilitate  inspection. 

(d)  Handrails  and  handholds.  Except 
as  provided  in  paragraph  (f)  of  this 
section: 

(1)  Handrails  shall  be  provided  for 
passengers  on  both  sides  of  all  steps 
used  to  board  or  depart  the  train. 

(2)  Exits  on  a  power  vehicle  shall  be 
equipped  with  handrails  and  handholds 
so  that  crewmembers  can  get  on  and  off 
the  vehicle  safely. 

(3)  Throughout  their  entire  length, 
handrails  and  handholds  shall  be  a 
color  that  contrasts  with  the  color  of  the 
vehicle  body  to  which  they  are  fastened. 

(4)  The  maximum  distance  above  the 
top  of  the  rail  to  the  bottom  of  vertical 
handrails  and  handholds  shall  be  51 
inches,  and  the  minimum  distance  shall 
be  21  inches. 

(5)  Vertical  handrails  and  handholds 
shall  be  installed  to  continue  to  a  point 
at  least  equal  to  the  height  of  the  top 
edge  of  the  control  cab  door. 
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(6)  Tie  minimum  hand  clearance 
distance  between  a  vertical  handrail  or 
handhold  and  the  vehicle  body  shall  be 

2  V2  inc  les  for  the  entire  length. 

(7)  A  1  vertical  handrails  and 
handho  ds  shall  be  securely  fastened  to 
the  veh  cle  body. 

(8)  If  iie  length  of  the  handrail 
exceeds  60  inches,  it  shall  be  seciu-ely 
fastene(  to  the  power  vehicle  body  with 
two  fast  eners  at  each  end. 

(e)  Si.  I  steps.  Except  as  provided  in 
paragra  )h  (f)  of  this  section,  each  power 
vehicle  shall  be  equipped  with  a  sill 
step  bel  3w  each  exterior  door  as 
follows; 

(1)  Tl  e  sill  step  shall  have  a 
minimu  m  cross-sectional  area  of  V2  by 

3  inches ; 

(2)  Tl  e  sill  step  shall  be  made  of  steel 
or  a  mal  erial  of  equal  or  greater  strength 
and  fati  jue  resistance; 

(3)  Tl  e  minimum  tread  length  of  the 
sill  step  shall  be  10  inches; 

(4)  Trie  minimum  clear  depth  of  the 
sill  step  shall  be  8  inches; 

(5)  Th  e  outside  edge  of  the  tread  of 
the  sill  step  shall  be  flush  with  the  side 
of  the  ci  r  body  structure; 

(6)  Si!  I  steps  shall  not  have  a  vertical 
rise  bet\ireen  treads  exceeding  18  inches; 

(7)  The  lowest  sill  step  tread  shall  be 
not  mor;  than  24,  preferably  not  more 
than  22,  inches  above  the  top  of  the 
track  ra 

steps  shall  be  a  color  that 
with  the  color  of  the  power 
ody  to  which  they  are  fastened; 
steps  shall  be  securely 


(8)  Si 
contrast] 
vehicle 

(9)  Si 
fastenec 

(10)  At  least  50  percent  of  the  tread 
surface  iirea  of  each  sill  step  shall  be 
open  spi  ice;  and 

(11)  T  le  portion  of  the  tread  surface 
area  of  each  sill  step  which  is  not  open 
space  ai  d  is  normally  contacted  by  the 
foot  sha  1  be  treated  with  an  anti-skid 
material 

(f)  Exc  eptions. 

(1)  If  t  le  units  of  the  equipment  are 
semi-peimanently  coupled,  with 
uncoupl  ing  done  only  at  maintenance 
facilities ,  the  equipment  units  that  are 
not  requ  ired  by  paragraph  (a)  of  this 
section  Id  be  equipped  with  automatic 
couplers  need  not  be  equipped  with  sill 
steps  or  3nd  or  side  handholds  that 
would  n  Drmally  be  used  to  safely 
perform  coupling  and  uncoupling 
operatic  is. 

(2)  If  t  le  units  of  the  equipment  are 
not  semi -permanently  coupled,  the 
units  shall  be  equipped  with  hand 
brakes,  sill  steps,  end  handholds,  and 
side  han  dholds  that  meet  the 
requiren  lents  contained  in  §  231.14  of 
this  cha|  iter. 

(3)  If  t  vo  trainsets  are  coupled  to  form 
a  single  rain  that  is  not  semi- 


permanently coupled  (i.e.,  that  is 
coupled  by  an  automatic  coupler),  the 
automatically  coupled  ends  shall  be 
equipped  with  hand  brakes,  sill  steps, 
end  handholds,  and  side  handholds  that 
meet  the  requirements  contained  in 
§231.14  of  this  chapter.  If  the  trainsets 
are  semi-permanently  coupled,  these 
safety  appliances  are  not  required. 

(g)  Optional  safety  appliances.  Safety 
appliances  installed  at  the  option  of  the 
railroad  shall  be  firmly  attached  with 
mechanical  fasteners  and  shall  meet  the 
design  and  installation  requirements 
provided  in  this  section. 

§238.431     Brake  system. 

(a)  A  passenger  train's  brake  system 
shall  be  capable  of  stopping  the  train 
from  its  maximum  operating  speed 
within  the  signal  spacing  existing  on  the 
track  over  which  the  train  is  operating 
under  worst-case  adhesion  conditions. 

fb)  The  brake  system  shall  be 
designed  to  allow  an  inspector  to 
determine  that  the  brake  system  is 
functioning  properly  without  having  to 
place  himself  or  herself  in  a  dangerous 
position  on,  under,  or  between  the 
equipment. 

(c)  Passenger  equipment  shall  be 
provided  with  an  emergency  brake 
application  featiu-e  that  produces  an 
irretrievable  stop,  using  a  brake  rate 
consistent  with  prevailing  adhesion, 
passenger  safety,  and  brake  system 
thermal  capacity.  An  emergency  brake 
application  shall  be  available  at  any 
time,  and  shall  be  initiated  by  an 
unintentional  parting  of  the  train.  A 
means  to  initiate  an  emergency  brake 
application  shall  be  provided  at  two 
locations  in  each  unit  of  the  train; 
however,  where  a  unit  of  the  train  is  45 
feet  or  less  in  length  a  means  to  initiate 
an  emergency  brake  application  need 
only  be  provided  at  one  location  in  the 
unit. 

(d)  The  brake  system  shall  be 
designed  to  prevent  thermal  damage  to 
wheels  and  brake  discs.  The  operating 
railroad  shall  demonstrate  through 
analysis  and  testing  that  no  thermal 
damage  results  to  the  wheels  or  brake 
discs  under  conditions  resulting  in 
maximum  braking  effort  being  exerted 
on  the  wheels  or  discs. 

(e)  The  following  requirements  apply 
to  blended  braking  systems: 

(1)  Loss  of  power  or  failure  of  the 
dynamic  brake  does  not  result  in 
exceeding  the  allowable  stopping 
distance; 

(2)  The  friction  brake  alone  is 
adequate  to  safely  stop  the  train  under 
all  operating  conditions; 

(3)  The  operational  status  of  the 
electric  portion  of  the  brake  system  shall 


be  displayed  for  the  train  operator  in  the 
control  cab;  and 

(4)  The  operating  railroad  shall 
demonstrate  through  analysis  and 
testing  the  maximum  operating  speed 
for  safe  operation  of  the  train  using  only 
the  friction  brake  portion  of  the  blended 
brake  with  no  thermal  damage  to  wheels 
or  discs. 

(f)  The  brake  system  design  shall 
allow  a  disabled  train's  pneumatic 
brakes  to  be  controlled  by  a 
conventional  locomotive,  during  a 
rescue  operation,  through  brake  pipe 
control  alone. 

(g)  An  independent  failure-detection 
system  shall  compare  brake  commands 
with  brake  system  output  to  determine 
if  a  failure  has  occurred.  The  failure 
detection  system  shall  report  brake 
system  failures  to  the  automated  train 
monitoring  system. 

(h)  Passenger  equipment  shall  be 
equipped  with  an  adhesion  control 
system  designed  to  automatically  adjust 
the  braking  force  on  each  wheel  to 
prevent  sliding  during  braking.  In  the 
event  of  a  failm-e  of  this  system  to 
prevent  wheel  slide  within  preset 
parameters,  a  wheel  slide  alarm  that  is 
visual  or  audible,  or  both,  shall  alert  the 
train  operator  in  the  cab  of  the 
controlling  power  car  to  wheel-slide 
conditions  on  any  axle  of  the  train. 

§238.433    Draft  system. 

(a)  Leading  and  trailing  automatic 
couplers  of  trains  shall  be  compatible 
with  standard  AAR  couplers  with  no 
special  adapters  used. 

(b)  All  passenger  equipment 
continues  to  be  subject  to  the 
requirements  concerning  couplers  and 
uncoupling  devices  contained  in 
Federal  Statute  at  49  U.S.C.  chapter  203 
and  in  FRA  regulations  at  part  231  and 
§232.2  of  this  chapter. 

§  238.435    Interior  fittings  and  surfaces. 

(a)  Each  seat  back  and  seat  attachment 
in  a  passenger  car  shall  be  designed  to 
withstand,  with  deflection  but  without 
total  failure,  the  load  associated  with 
the  impact  into  the  seat  back  of  an 
unrestrained  95th-percentile  adult  male 
initially  seated  behind  the  seat  back, 
when  the  floor  to  which  the  seat  is 
attached  decelerates  with  a  triangular 
crash  pulse  having  a  peak  of  8g  and  a 
duration  of  250  milliseconds. 

(b)  Each  seat  back  in  a  passenger  car 
shall  include  shock-absorbent  material 
to  cushion  the  impact  of  occupants  with 
the  seat  ahead  of  them. 

(c)  The  ultimate  strength  of  each  seat 
attachment  to  a  passenger  car  body  shall 
be  sufficient  to  withstand  the  following 
individually  applied  accelerations 
acting  on  the  mass  of  the  seat  plus  the 
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mass  of  a  seat  occupant  who  is  a  95th- 
percentile  adult  male: 

(1)  Lateral:  4g;  and 

(2)  Vertical:  4g. 

{d){l)  Other  interior  fittings  shall  be 
attached  to  the  passenger  car  body  with 
sufficient  strength  to  withstand  the 
following  individually  applied 
accelerations  acting  on  the  mass  of  the 
fitting: 

(i)  Longitudinal:  8g; 

(ii)  Lateral:  4g;  ana 

(iii)  Vertical:  4g. 

(2)  Fittings  that  can  be  expected  to  be 
impacted  by  a  person  diu-ing  a  collision, 
such  as  tables  between  facing  seats, 
shall  be  designed  for  the  mass  of  the 
fitting  plus  the  mass  of  the  number  of 
occupants  who  are  95th-percentile  adult 
males  that  could  be  expected  to  strike 
the  fitting,  when  the  floor  of  the 
passenger  car  decelerates  with  a 
triangular  crash  pulse  having  a  peak  of 
8g  and  a  duration  of  250  milliseconds. 

(e)  The  ultimate  strength  of  the 
interior  fittings  and  equipment  in  power 
car  control  cabs  shall  be  sufficient  to 
resist  without  failure  loads  due  to  the 
following  individually  applied 
accelerations  acting  on  the  mass  of  the 
fitting  or  equipment: 

(1)  Longitudinal:  12g; 

(2)  Lateral:  4g;  and 

(3)  Vertical:  4g. 

(f)  To  the  extent  possible,  interior 
fittings,  except  seats,  shall  be  recessed 
or  flush-moimted.  Comers  and  sharp 
edges  shall  be  avoided  or  otherwise 
padded. 

(g)  Energy-absorbent  material  shall  be 
used  to  pad  surfaces  likely  to  be 
impacted  by  occupants  during  collisions 
or  derailments. 

(h)  Luggage  stowage  compartments 
shall  be  enclosed,  and  have  an  ultimate 
strength  sufficient  to  resist  loads  due  to 
the  following  individually  applied 
accelerations  acting  on  the  mass  of  the 
luggage  that  the  compartments  are 
designed  to  accommodate: 

(1)  Longitudinal:  8g; 

(2)  Lateral:  4g;  and 

(3)  Vertical:  4g. 

(i)  If,  for  purposes  of  showing 
compliance  with  the  requirements  of 
this  section,  the  strength  of  a  seat 
attachment  is  to  be  demonstrated 
through  sled  testing,  the  seat  structure 
and  seat  attachment  to  the  sled  that  is 
used  in  such  testing  must  be 
representative  of  the  actual  seat 
structure  in,  and  seat  attachment  to,  the 
rail  vehicle  subject  to  the  requirements 
of  this  section.  If  the  attachment 
strength  of  any  other  interior  fitting  is  to 
be  demonstrated  through  sled  testing, 
for  piu-poses  of  showing  compliance 
with  the  requirements  of  this  section, 
such  testing  shall  be  conducted  in  a 
similar  maimer. 


§  238.437    Emergency  communication. 

A  means  of  emergency 
communication  throughout  a  train  shall 
be  provided  and  shall  include  the 
following: 

(a)  Except  as  further  specified, 
transmission  locations  at  each  end  of 
each  passenger  car,  adjacent  to  the  car's 
end  doors,  and  accessible  to  both 
passengers  and  crewmembers  without 
requiring  the  use  of  a  tool  or  other 
implement.  If  the  passenger  car  does  not 
exceed  45  feet  in  length,  only  one 
transmission  location  is  required; 

(b)  Transmission  locations  that  are 
clearly  marked  with  luminescent 
material; 

(c)  Clear  and  understandable 
operating  instructions  at  or  near  each 
tremsmission  location;  and 

(d)  Back-up  power  for  a  minimum 
period  of  90  minutes. 

§  238.439    Doors. 

(a)  Each  passenger  car  shall  have  a 
minimum  of  two  exterior  side  doors, 
each  door  providing  a  minimum  clear 
opening  with  dimensions  of  30  inches 
horizontally  by  74  inches  vertically. 

Note:  The  Americans  with  Disabilities  Act 
(ADA)  Accessibility  Specifications  for 
Transportation  Vehicles  also  contain 
requirements  for  doorway  clearance  (See  49 
CFR  part  38). 

(b)  Each  passenger  car  shall  be 
equipped  with  a  manual  override 
feature  for  each  powered,  exterior  side 
door.  Each  manual  override  must  be: 

(1)  Capable  of  releasing  the  door  to 
permit  it  to  be  opened,  without  power, 
from  both  inside  and  outside  the  car; 

(2)  Located  adjacent  to  the  door  which 
it  controls;  and 

(3)  Designed  and  maintained  so  that  a 
person  may  readily  access  and  operate 
the  override  device  from  both  inside 
and  outside  the  car  without  the  use  of 
any  tool  or  other  implement. 

(c)  The  status  of  each  powered, 
exterior  side  door  in  a  passenger  car 
shall  be  displayed  to  the  crew  in  the 
operating  cab.  If  door  interlocks  are 
used,  the  sensors  used  to  detect  train 
motion  shall  be  nominally  set  to  operate 
at  3  mph. 

(d)  Each  powered,  exterior  side  door 
in  a  passenger  car  shall  be  cormected  to 
an  emergency  back-up  power  system. 

(e)  A  railroad  may  protect  a  manual 
override  device  used  to  open  a  powered, 
exterior  door  with  a  cover  or  a  screen 
capable  of  removal  without  requiring 
the  use  of  a  tool  or  other  implement. 

(f)  A  passenger  compartment  end  door 
(other  than  a  door  providing  access  to 
the  exterior  of  the  trainset)  shall  be 
equipped  with  a  kick-out  panel,  pop-out 
window,  or  other  similcU'  means  of 


egress  in  the  event  the  door  will  not 
open,  or  shall  be  so  designed  as  to  pose 
a  negligible  probability  of  becoming 
inoperable  in  the  event  of  car  body 
distortion  following  a  collision  or 
derailment. 

(g)  Marking  and  instructions. 
[Reserved] 

§  238.441     Emergency  roof  entrance 
location. 

(a)  Each  passenger  car  and  power  car 
cab  shall  have  a  minimum  of  one  roof 
hatch  emergency  entrance  location  with 
a  minimvun  opening  of  18  inches  by  24 
inches,  or  at  least  one  clearly  marked 
structural  weak  point  in  the  roof  having 
a  minimum  opening  of  the  same 
dimensions  to  provide  quick  access  for 
properly  equipped  emergency  response 
personnel. 

(b)  Marking  and  instructions. 
[Reserved] 

§238.443    Headlights. 

Each  power  car  shall  be  equipped 
with  at  least  two  headlights.  Each 
headlight  shall  produce  no  less  than 
200,000  candela.  One  headlight  shall  be 
focused  to  illuminate  a  person  standing 
between  the  rails  800  feet  ahead  of  the 
power  car  under  clear  weather 
conditions.  The  other  headlight  shall  be 
focused  to  illuminate  a  person  standing 
between  the  rails  1500  feet  ahead  of  the 
power  car  under  clear  weather 
conditions. 

§  238.445    Automated  monitoring. 

(a)  Each  passenger  train  shall  be 
equipped  to  monitor  the  performance  of 
the  following  systems  or  components: 

(1)  Reception  of  cab  signals  and  train 
control  signals; 

(2)  Truck  hunting; 

(3)  Dynamic  brake  status; 

(4)  Friction  brake  status; 

(5)  Fire  detection  systems; 

(6)  Head  end  power  status; 

(7)  Alerter  or  deadman  control; 

(8)  Horn  and  bell; 

(9)  Wheel  slide; 

(10)  Tilt  system,  if  so  equipped;  and 

(11)  On-board  bearing-temperature 
sensors,  if  so  equipped. 

(b)  When  any  such  system  or 
component  is  operating  outside  of  its 
predetermined  safety  parameters: 

(1)  The  train  operator  shall  be  alerted; 
and 

(2)  Immediate  corrective  action  shall 
be  taken,  if  the  system  or  component 
defect  impairs  the  train  operator's 
ability  to  safely  operate  the  train. 
Immediate  corrective  action  includes 
limiting  the  speed  of  the  trf  in. 

(c)  The  monitoring  system  shall  be 
designed  with  an  automatic  self-test 
feature  that  notifies  the  train  operator 
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that  the  monitoring  capability  is 
hinctioiiing  correctly  and  alerts  the  train 
operator  when  a  system  failure  occurs. 

§  238.447    Train  operator's  controls  and 
power  c^r  cab  layout. 

(a)  Trbin  operator  controls  in  the 
power  c  ar  cab  shall  be  arranged  so  as  to 
minimi:  :e  the  chance  of  human  error, 
and  be  comfortably  within  view  and 
within  ( lasy  reach  when  the  operator  is 
seated  i  i  the  normal  train  control 
positior  . 

(b)  Tl  e  train  operator's  control  panel 
buttons  switches,  levers,  knobs,  and  the 
like  sha  1  be  distinguishable  by  sight 
and  by  I  ouch. 

(c)  Arj  alerter  shall  be  provided  in  the 
power  cfar  cab.  If  not  acknowledged,  the 
alerter  s  lall  cause  a  brake  application  to 
stop  the  train. 

(d)  Power  car  cab  information 
display!  shall  be  designed  with  the 
followir  g  characteristics: 

(1)  Simplicity  and  standardization 

the  driving  criteria  for  design  of 
for  the  display  of  information  in 


shall  be 
formats 
the  cab; 


(2)  Essential 
informa 
default 


safety-critical 
ion  shall  be  displayed  as  a 
condition; 


(3)  Operator  selection  shall  be 
required  to  display  other  than  default 
information; 

(4)  Cab  or  train  control  signals  shall 
be  displayed  for  the  operator;  and 

(5)  Displays  shall  be  readable  from  the 
operators 's  normal  position  under  all 
lighting  conditions. 

(e)  The  power  car  cab  shall  be 
designed  so  at  to  permit  the  crew  to 
have  an  effective  field  of  view  in  the 
forward  direction,  as  well  as  to  the  right 
and  left  of  the  direction  of  travel  to 
observe  objects  approaching  the  train 
from  either  side.  Field-of-view 
obstructions  due  to  required  structiu-al 
members  shall  be  minimized. 

(f)  Each  seat  provided  for  an  employee 
regularly  assigned  to  occupy  a  power 
car  cab  and  any  floor-mounted  seat  in 
the  cab  shall  be: 

(1)  Seciured  to  the  car  body  with  an 
attachment  having  an  ultimate  strength 
capable  of  withstanding  the  loads  due  to 
the  following  individually  applied 
accelerations  acting  on  the  combined 
mass  of  the  seat  and  the  mass  of  a  seat 
occupjant  who  is  a  95th-percentile  adult 
male: 

(i)  Longitudinal:  12g; 

(ii)  Lateral:  4g;  and 

(iii)  Vertical:  4g; 


(2)  Designed  so  that  all  adjustments 
have  the  range  necessary  to 
accommodate  a  person  ranging  from  a 
5th-percentile  adult  female  to  a  95th- 
percentile  adult  male,  as  persons 
possessing  such  characteristics  are 
specified,  correcting  for  clothing  as 
appropriate,  in  any  recognized  survey 
after  1958  of  weight,  height,  and  other 
body  dimensions  of  U.S.  adults; 

(3)  Equipped  with  lumbar  support 
that  is  adjustable  from  the  seated 
position; 

(4)  Equipped  with  force-assisted, 
vertical-height  adjustment,  operated 
from  the  seated  position; 

(5)  Equipped  with  a  manually 
reclining  seat  back,  adjustable  from  the 
seated  position; 

(6)  Equipped  with  an  adjustable 
headrest;  and 

(7)  Equipped  with  folding,  padded 
armrests. 

(g)  Sharp  edges  and  comers  shall  be 
eliminated  from  the  interior  of  the 
power  car  cab,  and  interior  surfaces  of 
the  cab  likely  to  be  impacted  by  an 
employee  during  a  collision  or 
derailment  shall  be  padded  with  shock- 
absorbent  material. 
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Figure  1 — to  Subpart  E 

Power  Car  Cab 
Forward  End  Structure 
Conceptual  Implementation 
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Figure  2 — to  Subpart  E 

Power  Car  Cab 
Rear  End  Structure 
Conceptual  Implementation 
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Trailer  Car  End  Structure 
Conceptual  Implementation 
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Figure  4 — to  Subpart  E 

Trailer  Car  In-Board 
Vestibule  End  Structure 
Conceptual  Implementation 
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Subpart  F— Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  II 
Passenger  Equipment. 

§238.501     Scope. 

This  subpart  contains  inspection, 
testing,  and  maintenance  requirements 
for  railroad  passenger  equipment  that 
operates  at  speeds  exceeding  125  mph 
but  not  exceeding  150  mph. 

§  238.503    Inspection,  testing,  and 
maintenance  requirements. 

(a)  Genera].  Under  the  procedures 
provided  in  §  238.505,  each  railroad 
shall  obtain  FRA  approval  of  a  written 
inspection,  testing,  and  maintenance 
program  for  Tier  II  passenger  equipment 
prior  to  implementation  of  that  program 
and  prior  to  commencing  passenger 
operations  using  that  equipment.  As 
further  specified  in  this  section,  the 
program  shall  describe  in  detail  the 
procedures,  equipment,  and  other 
means  necessary  for  the  safe  operation 
of  the  passenger  equipment,  including: 

(1)  Inspection  procedures,  intervals, 
and  criteria; 

(2)  Testing  procedures  and  intervals; 

(3)  Scheduled  preventive- 
maintenance  intervals; 

(4)  Maintenance  procedures; 

(5)  Special  testing  equipment  or 
measuring  devices  required  to  perform 
inspections,  tests,  and  maintenance;  emd 

(6)  The  training,  qualification,  and 
designation  of  employees  and 
contractors  to  perform  inspections,  tests, 
and  maintenance. 

(b)  Compliance.  After  the  railroad's 
inspection,  testing,  and  maintenance 
program  is  approved  by  FRA  under 

§  238.505,  the  railroad  shall  adopt  the 
program  and  shall  perform — 

(1)  The  inspections  and  tests  of  power 
brakes  and  other  primary  brakes  as 
described  in  the  program; 

(2)  The  other  inspections  and  tests 
described  in  the  program  in  accordance 
with  the  procedures  and  criteria  that  the 
railroad  identified  as  safety-critical;  and 

(3)  The  maintenance  tasks  described 
in  the  program  in  accordance  with  the 
procedures  and  intervals  that  the 
railroad  identified  as  safety-critical. 

(c)  General  safety  inspection,  testing, 
and  maintenance  procedures.  The 
inspection,  testing,  and  maintenance 
program  under  paragraph  (a)  of  this 
section  shall  contain  the  railroad's 
written  procedures  to  ensure  that  all 
systems  and  components  of  in  service 
passenger  equipment  are  free  of  any 
general  condition  that  endangers  the 
safety  of  the  crew,  passengers,  or 
equipment.  These  procedures  shall 
protect  against: 

(1)  A  continuous  accumulation  of  oil 
or  grease; 


(2)  Improper  functioning  of  a 
component; 

(3)  A  crack,  break,  excessive  wear, 
structural  defect,  or  weakness  of  a 
component; 

(4)  A  leak; 

(5)  Use  of  a  component  or  system 
under  a  condition  that  exceeds  that  for 
which  the  component  or  system  is 
designed  to  operate;  and 

(6)  Insecure  attachment  of  a 
component. 

(d)  Specific  inspections.  The  program 
under  paragraph  (a)  of  this  section  shall 
specify  that  all  Tier  II  passenger 
equipment  shall  receive  thorough 
inspections  in  accordance  with  the 
following  standards: 

(1)  Except  as  provided  in  paragraph 
(d)(3)  of  this  section,  the  equivalent  of 
a  Class  I  brake  test  contained  in 

§  238.313  shall  be  conducted  prior  to  a 
train's  departure  from  an  originating 
terminal  and  every  1,500  miles  or  once 
each  calendar  day,  whichever  comes 
first,  that  the  train  remains  in 
continuous  service. 

(i)  Class  I  equivalent  brake  tests  shall 
be  performed  by  a  qualified 
maintenance  person. 

(ii)  Except  as  provided  in  §  238.15(b), 
a  railroad  shall  not  use  or  haul  a  Tier 
II  passenger  train  in  passenger  service 
from  a  location  where  a  Class  I 
equivalent  brake  test  has  been 
performed,  or  was  required  by  this  part 
to  have  been  performed,  with  less  than 
100  percent  operative  brakes. 

(2)  Except  as  provided  in  paragraph 
(d)(3)  of  this  section,  a  complete  exterior 
and  interior  mechanical  inspection,  in 
accordance  with  the  railroad's 
inspection  program,  shall  be  conducted 
by  a  qualified  maintenance  person  at 
least  once  during  each  calendar  day  the 
equipment  is  used  in  service. 

(3)  Trains  that  miss  a  scheduled  Class 
I  brake  test  or  mechanical  inspection 
due  to  a  delay  en  route  may  proceed  to 
the  point  where  the  Class  I  brake  test  or 
mechanical  inspection  was  scheduled  to 
be  performed. 

(e)  Movement  of  trains  with  power 
brake  defects.  Movement  of  trains  with 
a  power  brake  defect  as  defined  in 
§  238.15  (any  primary  brake  defect)  shall 
be  governed  by  §  238.15. 

(i)  Movement  of  trains  with  other 
defects.  Movement  of  a  train  with  a 
defect  other  than  a  power  brake  defect 
shall  be  conducted  in  accordance  with 
§  238.17,  with  the  following  exception: 
When  a  failure  of  the  secondary  brake 
on  a  Tier  II  passenger  train  occurs  en 
route,  that  train  may  remain  in  service 
until  its  next  scheduled  calendar  day 
Class  I  brake  test  equivalent  at  a  speed 
no  greater  than  the  maximum  safe 
operating  speed  demonstrated  through 


analysis  and  testing  for  braking  with  the 
fiiction  brake  alone.  The  brake  system 
shall  be  restored  to  100  percent 
operation  before  the  train  departs  that 
inspection  location. 

(g)  Maintenance  intervals.  The 
program  under  paragraph  (a)  of  this 
section  shall  include  the  railroad's 
initial  scheduled  maintenance  intervals 
for  Tier  II  equipment  based  on  an 
analysis  completed  pursuant  to  the 
raihoad's  safety  plan.  The  maintenance 
interval  of  a  safety-critical  component 
shall  be  changed  only  when  justified  by 
accumulated,  verifiable  operating  data 
and  approved  by  FRA  under  §  238.505 
before  the  change  takes  effect. 

(h)  Training,  qualification,  and 
designation  program.  The  program 
under  paragraph  (a)  of  this  section  shall 
describe  the  training,  qualification,  and 
designation  program,  as  defined  in  the 
training  program  plan  under  §238.109, 
established  by  the  railroad  to  qualify 
individuals  to  inspect,  test,  and 
maintain  the  equipment. 

(1)  If  the  railroad  deems  it  safety- 
critical,  then  only  qualified  individuals 
shall  inspect,  test,  and  maintain  the 
equipment. 

(2)  Knowledge  of  the  procedures 
described  in  paragraph  (a)  of  this 
section  shall  be  required  to  qualify  an 
employee  or  contractor  to  perform  an 
inspection,  testing,  or  maintenance  task 
under  this  part. 

(i)  Standard  procedures.  The  program 
under  paragraph  (a)  of  this  section  shall 
include  the  railroad's  written  standard 
procedures  for  performing  all  safety- 
critical  equipment  inspection,  testing, 
maintenance,  and  repair  tasks  necessary 
to  ensure  the  safe  and  proper  operation 
of  the  equipment.  The  inspection, 
testing,  and  maintenance  program 
required  by  this  section  is  not  intended 
to  address  and  should  not  include 
procedures  to  address  employee 
working  conditions  that  arise  in  the 
course  of  conducting  the  inspections, 
tests,  and  maintenance  set  forth  in  the 
program.  When  reviewing  the  railroad's 
program,  FRA  does  not  intend  to  review 
any  portion  of  the  program  that  relates 
to  employee  working  conditions. 

(j)  Annua]  review.  The  inspection, 
testing,  and  maintenance  program 
required  by  this  section  shall  be 
reviewed  by  the  railroad  annually. 

(k)  Quality  control  program.  Each 
railroad  shall  establish  an  inspection, 
testing,  and  maintenance  quality  control 
program  enforced  by  railroad  or 
contractor  supervisors  to  reasonably 
ensure  that  inspections,  tests,  and 
maintenance  are  performed  in 
accordance  with  Federal  safety 
standards  and  the  procedures 
established  by  the  railroad. 
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(1)  Identification  of  safety-critical 
items.  In  the  program  under  paragrapli 
(a)  of  I  his  section,  the  railroad  shall 
identi  y  all  inspection  and  testing 
procee  ures  and  criteria  as  well  as  all 
-  inaint(  inance  intervals  that  the  railroad 
deem^  to  be  safety-critical. 

§  238.51)5    Program  approval  procedure. 

(a)  iubmission.  Not  less  than  90  days 
prior  t  D  commencing  passenger 
operat  ons  using  Tier  II  passenger 
equipment,  each  railroad  to  which  this 
subpart  applies  shall  submit  for 
approfal  aii  inspection,  testing,  and 
maintenance  program  for  that 

equipi  aent  meeting  the  requirements  of 
this  sv  bpart  with  the  Associate 
Administrator  for  Safety,  Federal 
Railro  id  Administration,  1120  Vermont 
Ave,  Mail  Stop  25.  Washington,  D.C. 
20590  If  a  railroad  seeks  to  amend  an 
appro'  ed  program,  the  railroad  shall  file 
with  FRA's  Associate  Administrator  for 
Safety  a  petition  for  approval  of  such 
amenc  ment  not  less  than  60  days  prior 
to  the  jroposed  effective  date  of  the 
amenc  ment.  A  program  responsive  to 
the  rec  uirements  of  this  subpart  or  any 
amenc  ment  to  the  program  shall  not  be 
impleinented  prior  to  FRA  approval. 

(1)  I  ach  program  or  amendment 
under  §  238.503  shall  contain: 

(i)  T  le  information  prescribed  in 
§  238.1  03  for  such  program  or 
amenc  ment; 

(ii) '  'he  name,  title,  address,  and 
telephane  number  of  the  primary  person 
to  be  c  ontacted  with  regard  to  review  of 
the  prDgram  or  amendment;  and 

(iii)  A  statement  affirming  that  the 
railroa  d  has  served  a  copy  of  the 
progra  tn  or  amendment  on  designated 
repres  jntatives  of  railroad  employees, 
togeth  ;r  with  a  list  of  the  names  and 
addre;  ses  of  persons  served. 

(2)  I  ach  railroad  shall  serve  a  copy  of 
each  s  ibmission  to  FRA  on  designated 
repres  mtatives  of  railroad  employees 
respoi  sible  for  the  equipment's 
operation,  inspection,  testing,  and 
maint(  snance  under  this  subpart. 

(b)  ( Comment.  Not  later  than  45  days 
from  t  le  date  of  filing  the  program  or 
amenc  ment,  any  person  may  comment 
on  the  program  or  amendment. 

(1)  I  iach  comment  shall  set  forth 
specif  cally  the  basis  upon  which  it  is 
made,  and  contain  a  concise  statement 
of  the  interest  of  the  commenter  in  the 
proce<  ding. 

(2) '  'hree  copies  of  each  comment 
shall  I  e  submitted  to  the  Associate 
Admii  listrator  for  Safety,  Federal 
Railro  id  Administration,  1120  Vermont 
Ave.,  ^ail  Stop  25,  Washington,  D.C. 
20590 


(3)  The  commenter  shall  certify  that  a 
copy  of  the  comment  was  served  on  the 
railroad. 

(c)  Approval. 

(1)  Within  60  days  of  receipt  of  each 
initial  inspection,  testing,  and 
maintenance  program,  FRA  will 
conduct  a  formal  review  of  the  program. 
FRA  will  then  notify  the  primary 
railroad  contact  person  and  the 
designated  employee  representatives  in 
writing  whether  the  inspection,  testing, 
and  maintenance  program  is  approved 
and,  if  not  approved,  the  specific  points 
in  which  the  program  is  deficient.  If  a 
program  is  not  approved  by  FRA,  the 
railroad  shall  amend  its  program  to 
correct  all  deficiencies  and  resubmit  its 
program  with  the  required  revisions  not 
later  than  45  days  prior  to  commencing 
passenger  operations. 

(2)  FRA  will  review  each  proposed 
amendment  to  the  program  within  45 
days  of  receipt.  FRA  will  then  notify  the 
primary  railroad  contact  person  and  the 
designated  employee  representatives  in 
writing  whether  the  proposed 
amendment  has  been  approved  by  FRA 
and,  if  not  approved,  the  specific  points 
in  which  the  proposed  amendment  is 
deficient.  The  railroad  shall  correct  any 
deficiencies  and  file  the  corrected 
amendment  prior  to  implementing  the 
amendment. 

(3)  Following  initial  approval  of  a 
program  or  amendment,  FRA  may 
reopen  consideration  of  the  program  or 
amendment  for  cause  stated. 

Subpart  G — Specific  Safety  Planning 
Requirements  for  Tier  II  Passenger 
Equipment 

§238.601     Scope. 

This  subpart  contains  specific  safety 
planning  requirements  for  the  operation 
of  Tier  II  passenger  equipment, 
procurement  of  Tier  II  passenger 
equipment,  and  the  introduction  or 
major  upgrade  of  new  technology  in 
existing  Tier  II  passenger  equipment 
that  affects  a  safety  system  on  such 
equipment. 

§238.603    Safety  planning  requirements 

(a)  Prior  to  commencing  revenue 
service  operation  of  Tier  II  passenger 
equipment,  each  railroad  shall  prepare 
and  execute  a  written  plan  for  the  safe 
operation  of  such  equipment.  The  plan 
may  be  combined  with  any  other  plan 
required  under  this  part.  The  plan  shall 
be  updated  at  least  every  365  days.  At 
a  minimum,  the  plan  shall  describe  the 
approaches  and  processes  to: 


(1)  Identify  all  requirements  necessary 
for  the  safe  operation  of  the  equipment 
in  its  operating  environment; 

(2)  Identify  all  known  or  potential 
hazards  to  the  safe  operation  of  the 
equipment; 

(3)  Eliminate  or  reduce  the  risk  posed 
by  each  hazard  identified  to  an 
acceptable  level  using  MIL-STD-882C 
as  a  guide  or  an  alternative  formal, 
safety  methodology;  and 

(4)  Impose  operational  limitations,  as 
necessary,  on  the  operation  of  the 
equipment  if  the  equipment  carmot 
meet  safety  requirements. 

(b)  For  the  procurement  of  Tier  II 
passenger  equipment,  and  for  each 
major  upgrade  or  introduction  of  new 
technology  in  existing  Tier  II  passenger 
equipment  that  affects  a  safety  system 
on  such  equipment,  each  railroad  shall 
prepare  and  execute  a  written  safety 
plan.  The  plan  may  be  combined  with 
any  other  plan  required  under  this  part. 
The  plan  shall  describe  the  approaches 
and  processes  to: 

(1)  Identify  all  safety  requirements 
governing  the  design  of  the  passenger 
equipment  and  its  supporting  systems; 

(2)  Evaluate  the  total  system, 
including  hardware,  software,  testing, 
and  support  activities,  to  identify 
known  or  potential  safety  hazards  over 
the  life  cycle  of  the  equipment; 

(3)  Identify  safety  issues  during 
design  reviews; 

(4)  Eliminate  or  reduce  the  risk  posed 
by  each  hazard  identified  to  an 
acceptable  level  using  MIL-STD-882C 
as  a  guide  or  an  alternative,  formal 
safety  methodology; 

(5)  Monitor  the  progress  in  resolving 
safety  issues,  reducing  hazards,  and 
meeting  safety  requirements; 

(6)  Develop  a  program  of  testing  or 
analysis,  or  both,  to  demonstrate  that 
safety  requirements  have  been  met;  and 

(7)  Impose  operational  limitations,  as 
necessary,  on  the  operation  of  the 
equipment  if  the  equipment  cannot 
meet  safety  requirements. 

(c)  Each  railroad  shall  maintain 
sufficient  documentation  to  demonstrate 
how  the  operation  and  design  of  its  Tier 
II  passenger  equipment  complies  with 
safety  requirements  or,  as  appropriate, 
addresses  safety  requirements  under 
paragraphs  (a)(4)  and  (b)(7)  of  this 
section.  Each  raihoad  shall  maintain 
sufficient  documentation  to  track  how 
safety  issues  are  raised  and  resolved. 

(d)  Each  railroad  shall  make  available 
to  FRA  for  inspection  and  copying  upon 
request  each  safety  plan  required  by  this 
section  and  any  documentation  required 
puirsuant  to  such  plan. 
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APPENDIX  A  TO  PART  23ft— SCHEDULE  OF  CIVIL  PENALTIES' 


Section 


Violation 


Willful 
violation 


SUBPART  A— GENERAL 

238.1 5    Movement  of  power  brake  defects. 

(b)  Improper  movement  from  Class  I  or  lA  brake  test 

(c)  Improper  movement  of  en  route  defect  

(2),  (3)  Insufficient  tag  or  record  

(4)  Failure  to  determine  percent  operative  brake  

(d)  Failure  to  follow  operating  restrictions 

(e)  Failure  to  follow  restrictions  for  inoperative  front  or  rear  unit  

238.17    Movement  of  other  than  power  brake  defects:  ^ 

(c)(4),  (5)  Insufficient  tag  or  record  

(d)  Failure  to  inspect  or  improper  use  of  roller  bearings  

(e)  Improper  movement  of  defective  safety  appliances 

238.19    Reporting  and  tracking  defective  equipment: 

(a)  Failure  to  have  reporting  or  tracking  system 

(b)  Failure  to  retain  records 

(c)  Failure  to  make  records  available 

(d)  Failure  to  list  power  brake  repair  points 


SUBPART  B— SAFETY  PLANNING  AND  GENERAL  REQUIREMENTS 

238.103    Fire  protection  plan/fire  safety: 

(a)  Failure  to  use  proper  materials 

(b)  Improper  certification  

(c)  Failure  to  consider  fire  safety  on  new  equipment  

(d)  Failure  to  perform  fire  safety  analysis  

(e)  Failure  to  develop,  adopt  or  comply  with  procedures  

238.105    Train  hardware  and  software  safety: 

(a),  (b),  (c)  Failure  to  develop  and  maintain  hardware  and  software  safety  program 

(d)  Failure  to  include  required  design  features  in  hardware  and  software 

(e)  Failure  to  comply  with  hardware  and  software  safety  program 

238.107    Inspection,  testing,  and  maintenance  plan: 

(b)  Failure  to  develop  plan  

(b)(1)-(5)  Failure  of  plan  to  address  specific  item 

(d)  Failure  to  conduct  annual  review 

238.109    Training,  qualification,  and  designation  program: 

(a)  Failure  to  develop  or  adopt  program  

(b)(1)-(4)  Failure  of  plan  to  address  specific  item  

(b)(5)-(12)  Failure  to  comply  with  specific  required  provision  of  the  program 

(b)(13)  Failure  to  maintain  adequate  records  

238.1 1 1     Pre-revenue  service  acceptance  testing  plan: 

(a)  Failure  to  property  test  previously  used  equipment  

(b)(1)  Failure  to  develop  plan  

(b)(2)  Failure  to  submit  plan  to  FRA  

(b)(3)  Failure  to  comply  with  plan  

(b)(4)  Failure  to  document  results  of  testing .; 

(b)(5)  Failure  to  correct  safety  deficiencies  or  impose  operating  limits 

(b)(6)  Failure  to  maintain  records 

(b)(7)  Failure  to  obtain  FRA  approval  

238.1 13    Emergency  window  exits  

238.115    Emergency  lighting 

238.1 17    Protection  against  personal  injury 

238.1 19    Rim-stamped  straight  plate  wheels 


SUBPART  C— SPECIFIC  REQUIREMENTS  FOR  TIER  I  EQUIPMENT 


238.203 
238.205 
238.207 
238.209 
238.21 1 
238.213 
238.215 
238.217 
238.219 
238.221 
238.223 
238.225 
238.227 
238.231 


Static  end  strength  

Anti-climbing  mechanism  

Link  between  coupling  mechanism  and  car  body 

Fonward-facing  end  structure  of  locomotives 

Collision  posts  , 

Corner  posts 

Rollover  strength  

Side  structure  

Truck-to-car-body  attachment 

Glazing  

Fuel  tanks 

Electrical  System 

Suspension  system  

Brake  system:  (a)-(g),  (i)-(m) 

(h)  Hand  or  pari<ing  brake  missing  or  inoperative  

238.233    Interior  fittings  and  surfaces 

238.235    Doors  

238.237    Automated  monitoring  


5,000 
2,500 
1,000 
2,500 
5,000 
2,500 

1,000 
2.500 

(I) 

7,500 
2,000 
1,000 
2,000 


5,000 
1.000 
5,000 
5,000 
5.000 

7,500 
5,000 
5,000 

7,500 
3.000 
5,000 

7,500 
3,000 
5,000 
2,500 

7,500 
7.500 
5.000 
5.000 
5.000 
5.000 
3,000 
5,000 
2,500 
2,500 
2,500 
2,500 


2,500 
2,500 
2,500 
2,500 
2,500 
2,500 
2,500 
2,500 
2,500 
2,500 
2,500 
2,500 
2,500 
2,500 
5,000 
2,500 
2,500 
2,500 


7.500 
5,000 
2,000 
5,000 
7,500 
5,000 

2,000 
5.000 


11,000 
4,000 
2,000 
4,000 


7,500 
2.000 
7,500 
7,500 
7,500 

11.000 
7,500 
7,500 

11.000 
6.000 
7,500 

11.000 
6.000 
7,500 
5.000 

11.000 
11.000 
7,500 
7,500 
7,500 
7,500 
6,000 
7,500 
5,000 
5.000 
5.000 
5.000 

5.000 
5,000 
5,000 
5,000 
5.000 
5,000 
5,000 
5,000 
5,000 
5.000 
5.000 
5,000 
5.000 
5,000 
5,000 
7,500 
5,000 
5,000 
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Section 


1    »■ 

Willful 

violation 

'  2,000 

4,000 

2,500 

5,000 

'2,000 

4,000 

2,000 

4.000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2.500 

5,000 

2,500 

5,000 

2,500 

5.000 

5,000 

7,500 

2,500 

5,000 

5,000 

7,500 

2,500 

5.000 

5,000 

7.500 

5,000 

7.500 

2,500 

5.000 

2,500 

5,000 

5,000 

7,500 

2,500 

5,000 

2,500 

5,000 

5,000 

7,500 

2,500 

5,000 

5,000 

7,500 

2,500 

5,000 

5,000 

7,500 

5,000 

7.500 

5,000 

7,500 

5,000 

7,500 

5,000 

7,500 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

5,000 

4,000 

1,000 

2,000 

M,000 

2,000 

1,000 

2,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,000 

4,000 

1,000 

2,000 

2,000 

4,000 

2,000 

4,000 

1,000 

2,000 

2,000 

4,000 

1,000 

1,000 

'  2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

238.303 
(a 
(a 
(b) 
(c) 

(e)(t) 
(e 
(e 
(e 
(e 
(e: 
(e: 

(e)(^ 
(') 


J)(1) 


3)(2) 
3)(2) 

3)(5) 
3)(6) 
3)(7) 


SUBf  ART  D— INSPECTION,  TESTING,  AND  MAINTENANCE  REQUIREMENTS  FOR  TIER  I  EQUIPMENT 

Exterior  mechanical  inspection  of  passenger  equipment: 

Failure  to  perform  mechanical  inspection  

Failure  to  inspect  secondary  brake  system  

failure  to  perform  inspection  on  car  added  to  train  

Failure  to  utilize  property  qualified  personnel  

Products  of  combustion  not  released  outside  cab 

Battery  not  vented  or  gassing  excessively 

Coupler  not  in  proper  condition  

No  device  under  drawbar  pins  or  connection  pins  

Suspension  system  and  spring  rigging  not  in  proper  condition  

Truck  not  in  propjer  condition  

Side  beanng  not  in  proper  condition  

Wheel  not  in  proper  condition: 

(iv)  Flat  spot(s)  and  shelled  spot(s): 

(A)  One  spot  2V2"  or  more  but  less  than  3"  in  length 

(B)  One  spot  3"  or  more  in  length  

(C)  Two  adjoining  spots  each  of  which  is  2"  or  more  in  length  but  less  than  2Vz"  in  length  

(D)  Two  adjoining  spots  each  of  which  are  at  least  2"  in  length,  if  either  spot  is  2V2"  or  more  in  length 
Gouge  or  chip  in  flange: 

(A)  More  than  1 V2"  but  less  than  1%"  in  length;  and  more  than  Vz"  but  less  than  W  in  width 

(B)  1  Vb"  or  more  in  length  and  %"  or  more  in  width  

Broken  rim 

Seam  in  tread  

Range  thickness  of: 

(A)  %"  or  less  but  more  than  ^^Ae". 

(B)  'Vie"  or  less  

)  Tread  wom  hollow  

)  Flange  height  of: 

(A)  r/z"  or  greater  but  less  than  1%" 

(B)  1V8"or  more 

Rim  thickness: 

(A)  Less  than  1"  

(B)  '5/,6"or  less  

Crack  or  break  in  flange,  tread,  rim,  plate,  or  hub: 

(A)  Crack  of  less  than  1" 

(B)  Crack  of  1"  or  more 

(C)  Break  


(iil 


(ill 

(V 

(vi 


(vi 

(vii 

(ix 
(x) 


(e 
(e)(l 
(e)(lfc) 
{e)(1  i) 
(e)(l  I) 


)(1 5) 


(xi  Loose  wheel 

(xi )  Welded  wheel  

)(1 3)  Improper  grounding  or  insulation  „ 

I)  Jumpers  or  cable  connections  not  in  proper  condition  

Door  or  cover  plate  not  property  marked  

Buffer  plate  not  properly  placed  

Diaphragm  not  property  placed  or  aligned 

Secondary  braking  system  not  in  operating  mode  or  contains  known  defect 
F^cord  of  inspection: 

I),  (4)  Failure  to  maintain  record  of  inspection  

?)  Record  contains  insufficient  information 

Interior  mechanical  inspection  of  passenger  cars: 

rtiilure  to  perform  inspection  

Fpilure  to  utilize  property  qualified  personnel 

Failure  to  protect  against  personal  injury  

Emergency  brake  valve  not  stenciled  or  marked 

Door  or  cover  plates  not  properly  marked  

Trap  door  unsafe  or  improperiy  secured  

Doors  not  safely  operate  as  intended  

Hiv)  Condition  for  operating  defective  door  not  satisfied 

Safety  signage  not  in  place  or  legible  

Vestibule  steps  not  illuminated 

Access  to  manual  door  release  not  in  place 

Emergency  equipment  not  in  place 

of  inspection: 

1).  (4)  Failure  to  maintain  record  of  inspection  

Record  contains  insufficient  information 

238.307    Penodic  mechanical  inspection  of  passenger  cars  and  unpowered  vehicles: 

(a)  Failure  to  perform  penodic  mechanical  inspection 

(b)  Failure  to  utilize  property  qualified  personnel 

(c)(1    Floors  not  free  of  condition  that  creates  hazard  

(c)(2   Emergency  lighting  not  operational  

(c){3  Switches  not  in  proper  condition  


(e: 

(9) 


238.305 
(a) 
(b) 
(c)(1 
(c)(2 
(0(3 
(c)(4 
(c)(5 


(c)(6 
(c)(7; 
(0(8 
(0(9' 
(e)  Flecord  1 
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(c)(4)  Taick  not  equipped  with  securing  arrangement 

(c)(5)  Trucl<  center  casting  cracl<ed  or  broken 

(c)(6)  Roller  beanngs: 

(i)  Overheated  

(ii)  Cap  screw  loose  or  missing 

(iii)  Cap  screw  lock  broken  or  missing 

(iv)  Seal  loose,  damaged,  or  leaks  lubricant  

(c)(7)  General  conditions  endangering  crew,  passengers  

(d)(1)  Seat  or  seat  attachment  broken  or  loose 

(d)(2)  Luggage  rack  broken  or  loose 

(d)(3)  Bed,  bunks,  or  restraints  broken  or  loose 

(d)(4)  Emergency  window  exit  not  property  operate 

(d)(5)  Coupler  not  in  proper  condition 

(f)(1)  Record  of  inspection: 

(i)  Failure  to  maintain  record  of  inspection  

(il)  Record  contains  insufficient  information  

238.309    Periodic  brake  equipment  maintenance: 

(b)  Failure  to  perform  on  MU  locomotive  

(c)  Failure  to  perform  on  conventional  locomotive 

(d)  Failure  to  perform  on  passenger  coaches  or  other  unpowered  vehicle  

(e)  Failure  to  perform  on  cab  car  

(f)  Record  of  periodic  maintenance: 

(1),  (2)  Failure  to  maintain  record  or  stencil  

238.311     Single  car  tests: 

(a)  Failure  to  test  in  accord  with  required  procedure 

(b)  Failure  to  utilize  properly  qualified  personnel  

(c),  (e)  Failure  to  perform  single  car  test  

(f)  Improper  movement  of  car  for  testing  

(g)  Failure  to  test  after  repair  or  replacement  of  component 

238.313    Class  I  brake  test: 

(a)  Failure  to  perform  on  commuter  or  short  distance  intercity  passenger  train  

(b)  Failure  to  perform  on  long-distance  intercity  passenger  train 

(c)  Failure  to  perform  on  cars  added  to  passenger  train  

(d)  Failure  to  utilized  properly  qualified  personnel  

(f)  Passenger  train  used  from  Class  I  brake  test  with  less  than  100%  operative  brakes  

(g)  Partial  failure  to  perform  inspection  on  a  passenger  train  

(h)  Failure  to  maintain  record  

238.315    Class  lA  brake  test: 

(a)  Failure  to  perform  inspection 

(d)  Failure  to  utilize  properly  qualified  personnel  

(e)  Passenger  train  used  from  Class  lA  brake  test  with  improper  percentage  of  operative  brakes 

(f)  Partial  failure  to  perform  inspection  on  passenger  train  

238.317    Class  II  brake  test: 

(a)  Failure  to  perform  inspection  

(b)  Failure  to  utilize  properly  qualified  personnel 

(c)  Improper  use  of  defective  equipment  from  Class  II  brake  test  

238.319    Running  brake  tests: 

(a),  (b)  Failure  to  perform  test 

SUBPART  E— SPECIFIC  REQUIREMENTS  FOR  TIER  II  PASSENGER  EQUIPMENT 

238.403    Crash  energy  management  

238.405    Longitudinal  static  compressive  strength 

238.407    Anti-climbing  mechanism  

238.409    Forward  end  structures  of  power  car  cabs: 

(a)  Center  collision  post  

(b)  Side  collision  posts  

(c)  Corner  posts 

(d)  Skin  .Z'ZZ'"Z"ZZ"Z^. 

238.41 1     Rear  end  structures  of  power  car  cabs: 

(a)  Corner  posts 

(b)  Collision  posts 

238.413    End  structures  of  trailer  cars 

238.415    Rollover  strength  

238.417    Side  loads 

238.419    Truck-to-car-body  and  truck  component  attachment  

238.421     Glazing: 

(b)  End-facing  exterior  glazing 

(c)  Alternate  glazing  requirements  

(d)  Glazing  securement  

(e)  Stenciling 

238.423    Fuel  tanks: 


Violation 


2,500 
5,000 

5.000 
2,500 
1,000 
2.500 
2,500 
2,500 
2.500 
2,500 
2,500 
2,500 

2,000 
1,000 

2,500 
2,500 
2,500 
2,500 

2,000 

2,500 
2.500 
2,500 
2,000 
2.000 

'10,000 
'  10.000 
'5,000  I 
5,000 
5.000 
5,000 
2,000  I 

'  5,000  ! 
2,500 
5.000 
2,500 

'  2,500  \ 
2,500 
2,500 

2,000 


2,500 
2,500 
2,500 

2,500 
2,500 
2.500 
2,500  1 

2,500  ■ 
2,500  ! 
2,500 
2.500 
2,500  ' 
2,500  I 

I 

2,500  i 
2.50G  ! 
1,000  I 
2.500 


Willful 
violation 


5,000 
7,500 

7,500 

5,000 
2,000 
5,000 
5,000 
5,000 
5,000 
5,000 
5,000 
5,000 

4,000 
2,000 

5,000 
5,000 
5,000 
5,000 

4.000 

5,000 
5,000 
5,000 
4,000 
4,000 

15,000 
15,000 
7,500 
7,500 
7,500 
7.500 
4,000 

7,500 
5,000 
7,500 
5,000 

5,000 
5,000 
5.000 

4.000 


5,000 
5,000 
5,000 

5,000 
5,000 
5,000 
5,000 

5,000 
5,000 
5,000 
5,000 
5,000 
5.000 

5,000 
5.000 
2,000 
5,000 
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(a)  Eftemal  fuel  tanks  

(b)  Internal  fuel  tanks  

238.425    Electrical  system: 

(a)  Circuit  protection  

(b)  Main  battery  system 

(c)  Pqwer  dissipation  resistors  

(d)  Elfectromagnetic  interference  and  compatibility  .... 
238.427    Suspension  system: 

(a)  General  design 

(b)  Lateral  accelerations 

(c)  Hijnting  Oscillations 

(d)  Ride  vibrations  

(e)  OJerheat  sensors 

238.429  Safety  Appliances: 

(a)  Cquplers 

(b)  H^nd/parking  brakes 

(d)  Handrail  and  handhold  missing  

i)(1H8)  Handrail  or  handhold  improper  design 

step  missing  

^)CH11)  Sill  step  improper  design  

(g)  Optional  safety  appliances 

238.431     prake  system 

238.433    braft  System 

238.435    jntenor  fittings  and  surfaces 

238.437    tmergency  communication 

238.439  D  )ors: 

(a)  Ex  erior  side  doors 

(b)  M^ual  override  feature 

(c)  Notification  to  crew  of  door  status 

(d)  En^ergency  back-up  power  

(f)  En(^  door  krck-out  panel  or  pop-out  window 

(g)  M4^<ing  and  instructions  '. 

238.441     tmergency  roof  hatch  entrance  location  

238.443    Weadlights  1Z!!!^!Z."!!1Z."!!!.!^ 

238.445    Automated  monitoring  

238.447    Train  operator's  controls  and  power  car  cab  layout  

SUBPART  F— INSPECTION,  TESTING,  AND  MAINTENANCE  REQUIREMENTS  FOR  TIER  II  PASSENGER 

EQUIPMENT 

238.503    Ihspection,  testing,  and  maintenance  requirements: 

(a)  Fajure  to  develop  Inspection,  testing,  and  maintenance  program  or  obtain  FRA  approval 

(b)  Fai  ure  to  comply  with  provisions  of  the  program  

(c)  Fai  ure  to  ensure  equipment  free  of  conditions  which  endanger  safety  of  crew,  passengers,  or  equipment 

(d)  Spi  (cific  safety  inspections: 

(i)  Failure  to  perform  Class  I  brake  test  or  equivalent  

(ii)  Partial  failure  to  perform  Class  I  brake  test  or  equivalent  

(i)  Failure  to  perform  exterior  mechanical  inspection  

(ii)  Failure  to  perform  interior  mechanical  inspection  , 

(g)  Failure  to  perfonn  scheduled  maintenance  as  required  in  program  

(h)  Fai  ure  to  comply  with  training,  qualification  and  designation  program  

(i)  Failure  to  develop  or  comply  with  standard  procedures  for  performing  inspection,  tests,  and  maintenance 

(j)  Failure  to  conduct  annual  review 

(k)  Fai  ure  to  establish  or  utilize  quality  control  program 


Violation 


SUBPART  G— SPECIFIC  SAFETY  PLANNING  REQUIREMENTS  FOR  TIER  II  PASSENGER  EQUIPMENT 

238.603    J  afety  plan: 

(a)  Fai  ure  to  develop  safety  operating  plan  

(b)  Fai  ure  to  develop  procurement  plan  

(1  -(7)  Failure  to  develop  portion  of  plan 


2,500 
2,500 

2,500 
2,500 
2,500 
2,500 

2,500 
2,500 
2,500 
2,500 
2,500 

5,000 
5,000 
2.500 
2,500 
5,000 
2,500 
2,500 
2,500 
2,500 
2,500 
2,500 

2,500 
•  2,500 
2,500 
2,500 
2,500 
[Reserved] 
2,500 
2,500 
2,500 
2,500 


Willful 
violation 

5,000 
5,000 

5,000 
5,000 
5,000 
5,000 

5,000 
5,000 
5,000 
5,000 
5,000 

7,500 
7,500 
5,000 
5,000 
7,500 
5,000 
5,000 
5,000 
5,000 
5,000 
5,000 

5,000 
5,000 

5,000 
5,000 
5,000 

5,000 
5,000 
5,000 
5,000 


10,000 

15.000 

5,000 

7.500 

2,500 

5,000 

10,000 

15,000 

5,000 

7,500 

1  2,000 

4,000 

M,000 

2,000 

2,500 

5,000 

5,000 

7,500 

2,500 

5,000 

5,000 

7.500 

5,000 

7.500 

7,500 

11,000 

7,500 

11,000 

2,500 

5,000 
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(c)  Failure  to  maintain  documentation 


Violation 


Willful 
violation 


2,500 


5,000 


rti=A,^?rH^i»h  ^L  ?f  ^ss«^  f  9a'"st  an  indtvidual  only  for  a  willful  violation  Generally  when  two  or  more  violations  of  these  regulations  are 
?^^h  oK^  ^  '®^P®^'  ?  5  ^'"^'®  """  °*  passenger  equipment  that  Is  placed  or  continued  in  service  by  a  raUroad,  the  appropriate  pena^es  set 
forth  above  are  aggregated  up  to  a  maximum  of  $10,000  per  day.  However,  failure  to  perform,  with  respect  to  a  particular  unt  of  passenS 
«SHTfH^i^.n^°'  ^^^  inspections  and  tests  required  under  subparts  D  and  F  of  this  part  will  be  treated  as  a  violation  separate  ar^d  ds^inc^fram 
and  in  addition  to  any  substantive  violative  conditions  found  on  that  unit  of  passenger  equipment.  Moreover  the  Administrator  reserves  the  rioht 
to  assess,  a  penalty  of  up  to  $22,000  for  any  violation  where  circumstances  warrant.  See  49  CFR  part  209,  appendix  A  Fa°ureto^ble>le^^^^^^^ 
lnT^°.'ilJZr^X!:'T  °H  '^^^^^'^^  «q"'P^«"<  set  forth  in  §238.17  will  depnve  the  railroad  of  the  benefit  of  the  movement-fo?-repafr  provision 
fariiT^nLlJ,,  °,f!.^  ^""^  ^"y  responsible  individuals  liable  for  penalty  under  the  particular  regulatoiy  section(s)  concerning  the  substantive  de- 
L™  nL^nt^rlto  ^h""?'*  ?'  passenger  equipment  at  the  time  of  movement  Failure  to  observe  any  condition  for  the  movement  of  passenger 
filifr  rf,^  containing  defective  safety  appliances,  other  than  power  brakes,  set  forth  in  §238. 17(e)  will  deprive  the  railroad  of  the  movement-for- 
nTpT^  n0^r.tILn.Tr^^fRo^«^Jo^^^  ^""^  any  responsible  individuals  liable  for  penalty  under  the  particular  regulatory  section(s)  contained  in 
part  231  of  this  chapter  or  §238.429  concerning  the  substantive  defective  condition.  The  penalties  listed  for  failure  to  perform  the  extenor  and  in- 
!"r3!H'"®^^^""^i'?P®''T^  ^"^  '®sts  required  under  §238.303  and  §238.305  may  be  assessed  for  each  unrt  of  passenger  equipment  con- 
K^^h  roqIoiq^*  '^  K°*  property  inspected  Whereas,  the  penalties  listed  for  failure  to  perform  the  brake  inspections  and  tests  mder  §238  313 
through§238.319maybeassessedforeach  tram  that  is  not  property  inspected.  s     "-^  o 


Appendix  B  to  Part  238— Test  Methods 
and  Performance  Criteria  for  the 
Flammability  and  Smoke  Emission 
Characteristics  of  Materials  Used  in 
Passenger  Cars  and  Locomotive  Cabs 

This  appendix  provides  the  test  methods 
and  performance  criteria  for  the  flammability 
and  smoke  emission  characteristics  of 
materials  used  in  passenger  cars  and 
locomotive  cabs,  in  accordance  with  the 
requirements  of  §  238.103. 

(a)  Incorporation  by  reference.  Certain 
documents  are  incorporated  by  reference  into 
this  appendix  with  the  approval  of  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
may  inspect  a  copy  of  each  document  H'  ring 
normal  business  hours  at  the  Federal 
Railroad  Administration,  Docket  Clerk.  1120 
Vermont  Ave..  N.W,,  Suite  7000  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  N.W.,  Suite  700.  Washington. 
D.C.  The  documents  incorporated  by 
reference  into  this  appendix  and  the  sources 
from  which  you  may  obtain  these  documents 
are  Lsted  below: 

(1)  American  Society  for  Testing  and 
Materials  (ASTM).  100  Barr  Harbor  Dr.,  West 
Conshohocken,  PA  19428-2959. 

(i'l  ASTM  C  1166-91.  Standard  Test 
Method  for  Flame  Propagation  of  Dense  and 
Cellular  Elastomeric  Gaskets  and 
Accessories. 

(li)  ASTM  D  2724-87,  Standard  Test 
Methods  for  Bonded,  Fused,  and  Laminated 
Apparel  Fabrics. 

:iii)  ASTM  D  3574-95.  Standard  Test 
Methods  for  Flexible  Cellular  Materials — 
Slab.  Bonded,  and  Molded  Urethane  Foams. 

(iv)  ASTM  D  3675-95.  Standard  Test 
Method  for  Surface  Flammability  of  Flexible 
Cellular  Materials  Using  a  Radiant  Heat 
Energy  Source. 

(v)  ASTM  E  119-98,  Standard  Test 
Methods  for  Fire  Tests  of  Building 
Construction  and  Materials. 

(vi)  ASTM  E  162-98.  Standard  Test 
Method  for  Surface  Flammability  of  Materials 
Using  a  Radiant  Heat  Energy  Source. 

(vii)  ASTM  E  648-97.  Standard  Test 
Method  for  Critical  Radiant  Flux  of  Floor- 
Covering  Systems  Using  a  Radiant  Heat 
Energy  Source. 


(viii)  ASTM  E  662-97.  Standard  Test 
Method  for  Specific  Optical  Density  of 
Smoke  Generated  by  Solid  Materials. 

(ix)  ASTM  E  1354-97.  Standard  Test 
Method  for  Heat  and  Visible  Smoke  Release 
Rates  for  Materials  and  Products  Using  an 
Oxygen  Consumption  Calorimeter. 

(x)  ASTM  E  1537-98,  Standard  Test 
Method  for  Fire  Testing  of  Upholstered 
Seating  Furniture. 

(2)  General  Services  Administration. 
Federal  Supply  Service,  Specification 
Section.  470  E.  L'Enfant  Plaza.  S.W..  Suite 
8100.  Washington.  D.C,  20407.  FED-STD- 
191A— Textile  Test  Method  5830.  Leaching 
Resistance  of  Cloth;  Standard  Method  (July 
20,  1978). 

(3)  National  Electrical  Manufacturers 
Association  (NEMA),  1300  North  17th  St, 
Suite  1847.  Rosslyn,  VA  22209.  NEMA  WC 
3/ICEA  S-19-1981.  Rubber  Insulated  Wire 
and  Cable  for  the  Transmission  and 
Distribution  of  Electrical  Energy  (part  6. 
section  19.  paragraph  6).  Revision  1,  Sixth 
Edition  (February.  1994). 

(4)  State  of  California,  Department  of 
Consumer  Affairs.  Bureau  of  Home 
Furnishings  and  Thermal  Insulation.  3485 
Orange  Grove  Avenue.  North  Highlands.  CA 
95660.  California  Technical  Bulletin  133, 
Flammability  Test  Procedure  for  Seating 
Furniture  for  Use  in  Public  Occupancies 
(January.  1991). 

(5)  The  Institute  of  Electrical  and 
Electronics  Engineers,  Inc.  (IEEE).  345  East 
47th  Street,  New  York,  New  York  10017. 
ANSI/IEEE  Std.  383-1974,  IEEE  Standard  for 
Type  Test  of  Class  IE  Electric  Cables,  Field 
Splices,  and  Connections  for  Nuclear  Power 
Generating  Stations  (1974). 

(6)  Underwriters  Laboratories.  Inc.  (UL), 
333  Pfingsten  Road.  Northbrook.  IL  60062- 
2096. 

(i)  UL  44.  Standard  for  Safety  for 
Thermoset-Insulated  Wires  and  Cables.  14th 
edition  (January  27.  1997). 

(ii)  UL  83,  Standard  for  Safety  for 
Thermoplastic-Insulated  Wires  and  Cables. 
12th  edition  (September  29.  1998). 

(b)  Definitions.  As  used  in  this  appendix —  ' 

Critical  radiant  flux  (C.R.F.)  means,  as 
defined  in  ASTM  E  648.  a  measure  of  the 
behavior  of  horizontally-mounted  floor 
covering  systems  exposed  to  a  flaming 


ignition  source  in  a  graded  radiant  heat 
energy  environment  in  a  test  chamber. 

Flame  spread  Index  (IJ  means,  as  defined 
in  ASTM  E  162.  a  factor  derived  from  the  rate 
of  progress  of  the  flame  front  (FJ  and  the  rate 
of  heat  liberation  by  the  material  under  test 
(Q).  such  that  Is=F.xQ. 

Flaming  dripping  means  periodic  dripping 
of  flaming  material  from  the  site  of  material 
burning  or  material  installation. 

Flaming  running  means  continuous 
flaming  material  leaving  the  site  of  material 
burning  or  material  installation. 

Peak  heat  release  rate  (q"m«)  means, 
as  defined  in  ASTM  E  1354.  the 
maximum  heat  release  rate  per  unit 
(kW/m2). 

Specific  optical  density  (Dj)  means,  as 
defined  in  ASTM  E  662.  the  optical 
density  measured  over  unit  path  length 
within  a  chamber  of  unit  volume, 
produced  from  a  specimen  of  unit 
surface  area,  that  is  irradiated  by  a  heat 
flux  of  2.5  watts/cm^  for  a  specified 
period  of  time. 

Surface  flammability  means  the  rate 
at  which  flames  vdll  travel  along 
surfaces. 

Time  to  ignition  (t,g)  means,  as 
defined  in  ASTM  E  1354.  the  time  in 
seconds  (s)  to  sustained  flaming. 

Time  to  ignition/Peak  heat  release 
rate  (t,g/q''ma«)  means  the  ratio  of  a  given 
material's  time  to  ignition  to  its  peak 
(maximum)  heat  release  rate  as 
measured  in  the  Cone  Calorimeter 
(ASTM  E  1354)  under  the  stipulated 
exposure  conditions. 

(c)  Required  test  methods  and 
performance  criteria.  The  materials  used 
in  locomotive  cabs  and  passenger  cars 
shall  be  tested  according  to  the  methods 
and  meet  the  performance  criteria  set 
forth  in  the  following  table  and  notes: 
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Test  Procedures  and  Performance  Criter 
Characteristics  of  Materials  Used  in  '. 

la  for  the  Flammability  and  Smoke  Emission 
*assenger  Cars  and  Locomotive  Cabs 

CATEGORY 

FUNCTION  OF 
MATERIAL 

TEST  METHOD 

PERFORMANCE  CRITERIA 

Cushions,  Mattresses 

Ajl  1.2.3,4,5,6,7,8 

ASTM  D  3675-95 

Is  <  25 

ASTM  E  662-97 

Ds(1.5)  <  100 
Ds(4.0)  <  175 

Fabncs 

All  1.2.3,6,7,8 

14  CFR  25,  Appendix  F, 
Part  1,  (vertical  test) 

Flame  time    <  10  seconds 
Bum  length  <    6  inches 

ASTM  E  662-97 

Ds(4.0)  <  200 

)^ehide  Components  ^  '°'  ''■ 

All  except  flexible 
cellular  foams,  floor 
coverings,  light 
transmitting  plastics, 
and  items  addressed 
under  other  specific 
categories  '^ 

ASTM  E  162-98 

Is  5  35 

ASTM  E  662-97 

Ds(1.5)  <  100 
Ds  (4.0)  <  200 

* 

Flexible  cellular 
foams  ^  ' 

ASTM  D  3675-95 

Is  5  25 

ASTM  E  662-97 

Ds(1.5)  <  100 
Ds(4.0)  <  175 

Floor  covering  '^  '^ 

ASTM  E  648-97 

C.R.F.  >  5  kW/m^ 

ASTM  E  662-97 

Ds(1.5)  <  100 
Ds  (4.0)  <  200 

Light  transmitting 
plastics  ^  '^ 

ASTM  E  162-98 

Is  <  100 

ASTM  E  662-97 

Ds(1.5)  <  100 
Ds(4.0)  <  200 

Elastomers  ^* 

ASTM  C  1166-91 

Pass 

ASTM  E  662-97 

Ds(1.5)  <  100 

Ds  (4.0)  <  200 

Wire  and  Cable 

Low  voltage  wire  and 
cable 

NEMA  WC  3/ 
ICEAS-19-1981, 
paragraph  6.19.6;  or 
UL  44  and  UL  83  '^ 

Pass 

ASTM  E  662-97 

Ds  (4  0)  <  200  (flaming) 
Ds  (4.0)  <     75  (non-flaming) 

Power  cable 

ANSI/IEEE  Std  383- 
1974  '^ 

Pass 

ASTM  E  662-97 

Ds  (4.0)  <  200  (flaming) 
Ds  (4.0)  <     75  (non-flaming) 

Structural  Components'^ 

Flooring  ^,  Other  ^' 

ASTM  E  119-98 

Pass 
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'  Materials  tested  for  surface  flammability 
shall  not  exhibit  any  flaming  running  or 
dripping. 

2  The  ASTM  E  662-97  maximum  test  limits 
for  smoke  emission  (specific  optical  density) 
shall  be  measured  in  either  the  flaming  or 
non-flaming  mode,  utilizing  the  mode  which 
generates  the  most  smoke. 

^  Testing  of  a  complete  seat  or  mattress 
assembly  (including  cushions,  fabric  layers, 
upholstery)  according  to  ASTM  E  1537-98 
with  application  of  pass/fail  criteria  of 
California  Technical  Bulletin  133  shall  be 
permitted  in  lieu  of  the  test  methods 
prescribed  herein,  provided  the  assembly 
component  units  remain  unchanged  or  new 
(replacement)  assembly  components  possess 
equivalent  fire  performance  properties  to  the 
original  components  tested.  A  fire  hazard 
analysis  must  also  be  conducted  that 
considers  the  operating  environment  within 
which  the  seat  or  mattress  assemblies  will  be 
used  in  relation  to  the  risk  of  vandalism, 
puncture,  cutting,  or  other  acts  which  may 
expose  the  individual  components  of  the 
assemblies. 

••  Testing  is  performed  without  upholstery. 

*  The  surface  flammability  and  smoke 
emission  characteristics  shall  be 
demonstrated  to  be  permanent  after  dynamic 
testing  according  to  ASTM  D  3574-95,  Test 
I2  (Dynamic  Fatigue  Test  by  the  Roller  Shear 
at  Constant  Force)  or  Test  I3  (Dynamic 
Fatigue  Test  by  Constant  Force  Pounding) 
both  using  Procedure  B. 

^The  surface  flammability  and  smoke 
emission  characteristics  shall  be 
demonstrated  to  be  permanent  by  washing,  if 
appropriate,  according  to  FED-STD-191A 
Textile  Test  Method  5830. 

^  The  surface  flammability  and  smoke 
emission  characteristics  shall  be 
demonstrated  to  be  permanent  by  dry- 
cleaning,  if  appropriate,  according  to  ASTM 
D  2724-87. 

*  Materials  that  cannot  be  washed  or  dry- 
cleaned  shall  be  so  labeled  and  shall  meet  the 
applicable  performance  criteria  after  being 
cleaned  as  recommended  by  the 
manufacturer. 

''As  a  minimum,  combustible  component 
materials  required  to  be  tested  include  seat 
and  mattress  frames,  wall  and  ceiling  panels, 
seat  and  toilet  shrouds,  tray  and  other  tables, 
partitions,  shelves,  windscreens,  HVAC 
ducting,  thermal  and  acoustic  insulation, 
exterior  plastic  components,  and  interior  and 
exterior  box  covers. 

'"Materials  used  to  fabricate 
miscellaneous,  discontinuous  small  parts 
(such  as  knobs,  rollers,  fasteners,  clips, 
grommets,  and  small  electrical  parts)  that 
will  not  contribute  materially  to  fire  growth 
in  end  use  configuration  may  be  exempted 
from  fire  and  smoke  emission  performance 
requirements,  provided  that  the  surface  area 
of  any  individual  small  part  is'not  >16  square 
inches  (100  cm-)  in  end  use  configuration 
and  an  appropriate  fire  hazard  analysis  is 
conducted  which  addresses  the  location  and 
quantity  of  the  materials  used,  and  the 
vulnerability  of  the  materials  to  ignition  and 
contribution  of  flame  spread. 

"  If  the  surface  area  of  any  individual 
small  part  is  less  than  16  square  inches  (100 
cm-)  in  end  use  configuration,  materials  used 


to  fabricate  such  small  part  shall  be  tested  in 
accordance  with  ASTM  E  1354-97,  unless 
such  small  part  has  been  shown  not  to 
contribute  materially  to  fire  growth  following 
an  appropriate  fire  hazard  analysis  as 
specified  in  Note  10.  Materials  tested  in 
accordance  with  ASTM  E  1354-97  shall  meet 
the  performance  criteria  of  t,g/qma»  SI. 5. 
Testing  shall  be  at  50  kW/m-  applied  heat 
flux. 

'^  Assessment  of  smoke  generation  by 
small  miscellaneous,  discontinuous  parts 
may  be  made  by  utilizing  the  results  from  the 
ASTM  El  354-97  test  procedure  conducted  in 
accordance  with  Note  1 1 ,  rather  than  the 
ASTM  E  662-97  test  procedure,  if  an 
appropriate  fire  hazard  analysis  is  provided 
which  addresses  the  location  and  quantity  of 
the  materials  used,  and  the  vulnerability  of 
the  materials  to  ignition  and  contribution  of 
smoke  spread. 

"Carpeting  used  as  a  wall  or  ceiling 
covering  shall  be  tested  as  a  vehicle 
component. 

'••  Floor  covering  shall  be  tested  with 
padding  in  accordance  with  ASTM  E  648-97, 
if  the  padding  is  used  in  the  actual 
installation. 

'*For  double  window  glazing,  onlv  the 
interior  glazing  is  required  to  meet  the 
materials  requirements  specified  herein.  (The 
exterior  glazing  need  not  meet  these 
requirements.) 

'^Elastomeric  materials  used  for  parts 
having  a  surface  area  >16  square  inches  (100 
cm-)  shall  be  tested  in  accordance  with 
ASTM  C  1166-91.  As  a  minimum,  parts 
required  to  be  tested  include  window 
gaskets,  door  nosing,  diaphragms,  and  roof 
mats. 

'^  Testing  shall  be  conducted  in 
accordance  with  NEMA  WC  3/ICEA  S-19- 
1981,  paragraph  6.19.6;  or  ITL  44  for 
thermosetting  wire  insulation  and  UL  83  for 
thermoplastic  wire  insulation. 

'8  Testing  shall  be  conducted  in 
accordance  with  ANSI/IEEE  Standard  383- 
1974,  section  2.5,  with  the  additional 
requirement  that  circuit  integrity  shall 
continue  for  5  minutes  after  the  start  of  the 
test. 

'^Penetrations  (ducts,  etc.)  shall  be 
designed  to  prevent  fire  and  smoke  from 
entering  a  vehicle,  and  representative 
penetrations  shall  be  included  as  part  of  test 
assemblies. 

2°  Structural  flooring  assemblies  shall  meet 
the  performance  criteria  during  a  nominal 
test  period  as  determined  by  the  railroad.  The 
nominal  test  period  must  be  twice  the 
maximum  expected  time  period  under 
normal  circumstances  for  a  vehicle  to  slop 
completely  and  safely  from  its  maximum 
operating  speed,  plus  the  time  necessary  to 
evacuate  all  the  vehicle's  occupants  to  a  safe 
area.  The  nominal  test  period  must  not  be 
less  than  15  minutes.  Only  one  specimen 
need  be  tested.  A  proportional  reduction  may 
be  made  in  the  dimensions  of  the  specimen, 
provided  the  specimen  represents  a  true  test 
of  the  abilit}'  of  the  structural  flooring 
assembly  to  perform  as  a  barrier  against 
under-vehicle  fires.  The  fire  resistance  period 
required  shall  be  consistent  with  the  safe 
evacuation  of  a  full  load  of  passengers  from 
the  vehicle  under  worst-case  conditions. 


"  Portions  of  the  vehicle  body  (including 
equipment  carrying  portions  of  a  vehicle's 
roof  but  not  including  floors)  which  separate 
major  ignition  sources,  energy  sources,  or 
sources  of  fuel-load  from  vehicle  interiors, 
shall  have  sufficient  fire  endurance  as 
determined  by  a  fire  hazard  analysis 
acceptable  to  the  railroad  which  addresses 
the  location  and  quantity  of  the  materials 
used,  as  well  as  vulnerability  of  the  materials 
to  ignition,  flame  spread,  and  smoke 
generation. 

Appendix  C  to  Part  238 — Suspension 
System  Safety  Performance  Standards 

This  appendix  contains  the  minimum 
suspension  system  safety  performance 
standards  for  Tier  II  passenger  equipment  as 
required  by  §238.427.  These  requirements 
shall  be  the  basis  for  evaluating  suspension 
system  safety  performance  until  an  industry 
standard  acceptable  to  FRA  is  developed  and 
approved  under  the  procedures  provided  in 
§238.21. 

(a)  Passenger  equipment  suspension 
systems  shall  be  designed  to  limit  the  lateral 
and  vertical  forces  and  lateral  to  vertical  (L/ 
V)  ratios,  for  the  time  duration  required  to 
travel  five  feet  at  any  operating  speed  or  over 
any  class  of  track,  under  all  operating 
conditions  as  determined  by  the  railroad,  as 
follows: 

(1)  The  maximum  single  wheel  lateral  to 
vertical  force  (L/V)  ratio  shall  not  exceed 
Nadal's  limit  as  follows: 


Wheel  L/V  < 


tan(6)-n 


l-i-^tan(5) 

where:  8=flange  angle  (deg). 
|i=coefficient  of  friction  oFo.5. 

(2)  The  net  axle  lateral  force  shall  not 
exceed  0.5  times  the  static  vertical  axle  load. 

(3)  The  vertical  wheel/rail  force  shall  not 
be  less  than  or  equal  to  10  percent  of  the 
static  vertical  wheel  load. 

(4)  The  sum  of  the  vertical  wheel  loads  on 
one  side  of  any  truck  shall  not  be  less  than 
or  equal  to  20  percent  of  the  static  vertical 
axle  load.  This  shall  include  the  effect  of  a 
crosswind  allowance  as  specified  by  the 
railroad  for  the  intended  service. 

(5)  The  maximum  truck  side  L/V  ratio  shall 
not  exceed  0.6. 

(6)  When  stopped  on  track  with  a  uniform 
6-inch  superelevation,  vertical  wheel  loads, 
at  all  wheels,  shall  not  be  less  than  or  equal 
to  60  percent  of  the  nominal  vertical  wheel 
load  on  level  track. 

(b)  For  purposes  of  this  appendix,  wheel/ 
rail  force  measurements  shall  be  processed 
through  a  low  pass  filter  having  a  cut-off 
frequency  of  25  Hz. 

Appendix  D  to  Part  238 — Requirements 
for  External  Fuel  Tanks  on  Tier  I 
Locomotives 

The  requirements  contained  in  this 
appendix  are  intended  to  address  the 
structural  and  puncture  resistance  properties 
of  the  locomotive  fuel  tank  to  reduce  the  risk 
of  fuel  spillage  to  acceptable  levels  under 
derailment  and  minor  collision  conditions. 

(a)  Structural  strength. 

(1)  Load  case  1 — minor  derailment.  The 
end  plate  of  the  fuel  tank  shall  support  a 
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sudden  1 
car  body 
without 
the  matei  ial 
supporter  I 
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above  the 
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clearance  bet 
bottom  o; 

(2)  Loop 
The  fuel 
the  cente 
half  the  vei; 
acceleratfsn 
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distribu 
line  and 
rail  head 

(3) 
impact 
Gross 
the  long; 
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( lading  of  one-half  the  weight  of  the 
it  a  vertical  acceleration  of  2g, 
i  xceeding  the  ultimate  strength  of 
The  load  is  assumed  to  be 
on  one  rail,  within  an  eight  inch 
or  minus)  at  a  point  nominally 
head  of  the  rail,  on  tangent  track, 
should  be  given  in  the  design 
tank  to  maximize  the  vertical 

ween  the  top  of  the  rail  and  the 
the  fuel  tank. 

case  2 — jackknifed  locomotive. 
ank  shall  support  transversely  at 
a  sudden  loading  equivalent  to  one 
ght  of  the  locomotive  at  a  vertical 
of  2g.  without  exceeding  the 
I  trength  of  the  material.  The  load  is 
0  be  supported  on  one  rail, 
between  the  longitudinal  center 
e  edge  of  the  tank  bottom,  with  a 
surface  of  two  inches. 

case  3 — side  impact.  In  a  side 
llision  by  an  80,000  pound 
Weight  tractor/trailer  at 
tudinal  center  of  the  fuel  tank, 
ank  shall  withstand,  vsrithout 

the  ultimate  strength,  a 
pound  load  (2.5g)  distributed 
rea  of  six  inches  by  forty-eight 
If  the  bumper  area)  at  a  height 
inches  above  the  rail  (standard 

height). 
case  4 — penetration  resistance. 

thickness  of  the  sides,  bottom 
end  plates  of  the  fuel  tank  shall  be 
to  a  Vi6-inch  steel  plate  with  a 

-per-square-inch  yield  strength 
thickness  varies  inversely  with 
root  of  yield  strength).  The  lower 
of  the  end  plates  shall  have  the 
penetration  resistance  by  the 
of  a  %-inch  steel  plate  with  a 
s-per-square-inch  yield 
This  may  be  accomplished  by  any 
of  materials  or  other  mechanical 
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To  minimize  fuel  tank 
ng  sideswipes  (railroad  vehicles 
crossings),  all  drain  plugs,  clean- 
inspection  covers,  sight  glasses, 

etc.,  must  be  flush  with  the 
e  or  adequately  protected  to  avoid 
oreign  objects  or  breakage.  All 

be  protected  or  flush  to  avoid 
oreign  objects. 

controls.  Vents  and  fills  shall  be 
lo  avert  spillage  of  fuel  in  the  event 
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maintenance  program  has  the 

four  basic  objectives: 
(  nsure  realization  of  the  design  level 
i  nd  reliability  of  the  equipment; 
I  Bstore  safety  and  reliability  to  their 
!'  els  when  deterioration  has 


(  btain  the  information  necessary  for 
n  provements  of  those  items  whose 
lability  proves  inadequate;  and 
<  ccomplish  these  goals  at  a 
minimun  total  cost,  including  maintenance 
costs  and  the  costs  of  residual  failures. 


(b)  Reliability-based  maintenance  programs 
are  based  on  the  following  general  principles. 
A  failure  is  an  unsatisfactory  condition. 
There  are  two  types  of  failures:  functional 
and  potential.  Functional  failures  are  usually 
reported  by  operating  crews.  Conversely, 
maintenance  crews  usually  discover 
potential  failures.  A  potential  failure  is  an 
identifiable  physical  condition,  which 
indicates  that  a  functional  failure  is 
imminent.  The  consequences  of  a  functional 
failure  determine  the  priority  of  a 
maintenance  effort.  These  consequences  fall 
into  the  following  general  categories: 

(1)  Safety  consequences,  involving  possible 
loss  of  the  equipment  and  its  occupants; 

(2)  Operational  consequences,  which 
involve  an  indirect  economic  loss  as  well  as 
the  direct  cost  of  repair; 

(3)  Non-operational  consequences,  which 
involve  only  the  direct  cost  of  repair;  or 

(4)  Hidden  failure  consequences,  which 
involve  exposure  to  a  possible  multiple 
failure  as  a  result  of  the  undetected  failure  of 
a  hidden  function. 

(c)  In  a  reliability-based  maintenance 
program,  scheduled  maintenance  is  required 
for  any  item  whose  loss  of  function  or  mode 
of  failure  could  have  safety  consequences.  If 
preventative  tasks  cannot  reduce  the  risk  of 
such  failures  to  an  acceptable  level,  the  item 
requires  redesign  to  alter  its  failure 
consequences.  Scheduled  maintenance  is 
also  required  for  any  item  whose  functional 
failure  will  not  be  evident  to  the  operating 
crew,  and  therefore  reported  for  corrective 
action  In  all  other  cases  the  consequences  of 
failure  are  economic,  and  maintenance  tasks 
directed  at  preventing  such  failures  must  be 
justified  on  economic  grounds.  All  failure 
consequences,  including  economic 
consequences,  are  established  by  the  design 
characteristics  of  the  equipment  and  can  be 
altored  only  by  basic  changes  in  the  design. 
Safety  consequences  can,  in  nearly  all  cases, 
be  reduced  to  economic  consequences  by  the 
use  of  redundancy.  Hidden  functions  can 
usually  be  made  evident  by  instrumentation 
or  other  design  features.  The  feasibility  and 
cost  effectiveness  of  scheduled  maintenance 
depend  on  the  inspectablility  of  the 
component,  and  the  cost  of  corrective 
maintenance  depends  on  its  failure  modes 
and  design  reliability. 

(d)  The  design  reliability  of  equipment  or 
components  will  only  be  achieved  with  an 
effective  maintenance  program.  This  level  of 
reliability  is  established  by  the  design  of  each 
component  and  the  manufacturing  processes 
that  produced  it.  Scheduled  maintenance  can 
ensure  that  design  reliability  of  each 
component  is  achieved,  but  maintenance 
alone  cannot  yield  a  level  of  reliability 
beyond  the  design  reliability. 

(e)  When  a  maintenance  program  is 
developed,  it  includes  tasks  that  satisfy  the 
criteria  for  both  applicability  and 
effectiveness.  The  applicability  of  a  task  is 
determined  by  the  characteristics  of  the 
component  or  equipment  to  be  maintained. 
The  effectiveness  is  stated  in  terms  of  the 
consequences  that  the  task  is  designed  to 
prevent.  The  basics  types  of  tasks  that  are 
performed  by  maintenance  personnel  are 
each  applicable  under  a  unique  set  of 
conditions.  Tasks  may  be  directed  at 


preventing  functional  failures  or  preventing  a 
failure  event  consisting  of  the  sequential 
occurrence  of  two  or  more  independent 
failures  which  may  have  consequences  that 
would  not  be  produced  by  any  of  the  failures 
occurring  separately.  The  task  types  include: 

(1)  Inspections  of  an  item  to  find  and 
correct  any  potential  failures; 

(2)  Rework/remanufacture/overhaul  of  an 
item  at  or  before  some  specified  time  or  age 
limit; 

(3)  Discard  of  an  item  (or  parts  of  it)  at  or 
before  some  specified  life  limit;  and 

(4)  Failure  finding  inspections  of  a  hidden- 
function  item  to  find  and  correct  functional 
failures  that  have  already  occurred  but  were 
not  evident  to  the  operating  crew. 

(b)  Components  or  systems  in  a  reliability- 
based  maintenance  program  may  be  defined 
as  simple  or  complex.  A  simple  component 
or  system  is  one  that  is  subject  to  only  one 
or  a  very  few  failure  modes.  This  type  of 
component  or  system  frequently  shows 
decreasing  reliability  with  increasing 
operating  age.  An  age/time  limit  may  be  used 
to  reduce  the  overall  failure  rate  of  simple 
components  or  systems.  Here,  safe-life  limits, 
fail-safe  designs,  or  damage  tolerance-based 
residual  life  calculations  may  be  imposed  on 
a  single  component  or  system  to  play  a 
crucial  role  in  controlling  critical  failures. 
Complex  components  or  systems  are  ones 
whose  functional  failure  may  result  from 
many  different  failure  modes  and  show  little 
or  no  decrease  in  overall  reliability  with 
increasing  age  unless  there  is  a  dominant 
failure  mode.  Therefore,  age  limits  imposed 
on  complex  components  or  systems  have 
little  or  no  effect  on  their  overall  failure  rates. 

(g)  When  planning  the  maintenance  of  a 
component  or  system  to  protect  the  safety 
and  operating  capability  of  the  equipment,  a 
number  of  items  must  be  considered  in  the 
reliability  assessment  process: 

(1)  The  consequences  of  each  type  of 
functional  failure; 

(2)  The  visibility  of  a  functional  failure  to 
the  operating  crew  (evidence  that  a  failure 
has  occurred); 

(3)  The  visibility  of  reduced  resistance  to 
failure  (evidence  that  a  failure  is  imminent); 

(4)  The  age-reliability  characteristics  of 
each  item; 

(5)  The  economic  tradeoff  between  the  cost 
of  scheduled  maintenance  and  the  benefits  to 
be  derived  from  it; 

(6)  A  multiple  failure,  resulting  from  a 
sequence  of  independent  failures,  may  have 
consequences  that  would  not  be  caused  by 
any  one  of  the  individual  failures  alone. 
These  consequences  are  taken  into  account  in 
the  definition  of  the  failure  consequences  for 
the  first  failure;  and 

(7)  A  default  strategy  governs  decision 
making  in  the  absence  of  full  information  or 
agreement.  This  strategy  provides  for 
conservative  initial  decisions,  to  be  revised 
on  the  basis  of  information  derived  from 
operating  experience. 

(h)  A  successful  reliability-based 
maintenance  program  must  be  dynamic.  Any 
prior-to-service  program  is  based  on  limited 
information.  As  such,  the  operating 
organization  must  be  prepared  to  collect  and 
respond  to  real  data  throughout  the  operating 
life  of  the  equipment.  Management  of  the 
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ongoing  maintenance  program  requires  an 
organized  information  system  for 
surveillance  and  analysis  of  the  performance 
of  each  item  under  actual  operating 
conditions.  This  information  is  needed  to 
determine  the  refinements  and  modifications 
to  be  made  in  the  initial  maintenance 
program  (including  the  adjustment  of  task 
intervals)  and  to  determine  the  need  for 
product  improvement.  The  information 
derived  from  operating  experience  may  be 
considered  to  have  the  following  hierarchy  of 
importance  in  the  reliability-based 
maintenance  program: 

(1)  Failures  that  could  affect  operating 
safety; 

(2)  Failures  that  have  operational 
consequences; 

(3)  The  failure  modes  of  units  removed  as 
a  result  of  failures; 


(4)  The  general  condition  of  unfailed  parts 
in  units  that  have  failed;  and 

(5)  The  general  condition  of  serviceable 
units  inspected  as  samples. 

(i)  At  the  time  an  initial  maintenance 
program  is  developed,  information  is  usually 
available  to  determine  the  tasks  necessary  to 
protect  safety  and  operating  capability. 
However,  the  information  required  to 
determine  optimum  task  intervals  and  the 
applicability  of  age  or  life  limits  can  be 
obtained  only  from  age  or  life  exploration 
after  the  equipment  enters  service.  With  any 
new  equipment  there  is  always  the 
possibility  of  unanticipated  failure  modes. 
The  first  occurrence  of  any  serious 
unanticipated  failure  should  immediately  set 
into  motion  the  following  improvement 
cycle: 


(1)  An  inspection  task  is  developed  to 
prevent  recurrences  while  the  item  is  bwing 
redesigned; 

(2)  The  operating  fleet  is  modified  to 
incorporate  the  redesigned  part;  and 

(3)  After  the  modification  has  proved  • 
successful,  the  special  inspection  task  is 
eliminated  from  the  maintenance  program. 

(j)  Component  improvements  based  on 
identification  of  the  actual  reliability 
characteristics  of  each  item  through  age  or 
life  exploration,  is  part  of  the  normal 
development  cycle  of  all  complex  equipment. 

Issued  in  Washington.  D.C.,  on  April  30, 
1999. 

Jolene  M.  Metiteris, 

Federal  Railroad  Administrator. 

[FR  Doc.  99-11333  Filed  5-10-99;  8:45  am] 

BILUNG  CODE  491CV-e6-P 


OL 
64 


ISS 
91 


MY 


12 


991 


Ml 


J  Wednesday 

May  12,  1999 


i 

S 


Part 


Department  of  the 
Interior 

National  Park  Service 

36  CFR  Part  62 

National  Natural  Landmarks  Program; 
Final  Rule 


25708 


Federal  Register/Vol.  64,  No.  91 /Wednesday,  May  12,  1999/Rules  and  Regulations 


DERARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  62 
RIN102^-AB96 

National  Natural  Landmarks  Program 

AGENCYi  National  Park  Service,  Interior. 
ACTION:  Final  rule. 


SUMMAR  Y:  This  final  rule  revises  the 
current  regulations  for  the  National 
Natxiral  Landmarks  (NNL)  Program. 
These  n  (visions  ensure  that  owners  of 
Potential  National  Natural  Landmarks 
(PNNL)  under  consideration  for  possible 
nationa  natural  landmark  designation 
are  noti  ied  well  in  advance  of  such 
conside  ration  and  have  the  opportunity 
to  comr  lent  on  the  proposals;  that  the 
Nationa  I  Park  System  Advisory  Board 
reviews  all  future  national  natural 
landmaj  k  nominations  and  provides 
recommendations  to  the  Secretary  of  the 
Interior  about  their  qualifications  for 
designa  ion;  and  land  is  not  included 
within  i  n  area  designated  by  the 
Secretai  y  if  a  private  property  owner 
objects  1 0  such  a  designation  for  his  or 
her  port  on. 

EFFECTIVE  date:  This  rule  becomes 
effective  on  June  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natural  Landmarks  Program,  under 
Mike  Saukup,  Associate  Director, 
Natural  Resources,  Stewardship  and 
Science  National  Park  Service,  1849  C 
Street,  ^  W,  Washington,  DC,  20240- 
0001.  T(  lephone:  202-208-3884. 
SUPPLEMENTARY  INFORMATION: 

Backgrc  und 

To  id<  ntify  the  full  range  of  geological 
and  eco  ogical  features  of  nationally 
examples  of  the  nation's 
leritage  and  to  encourage  their 
ion,  the  Secretary  of  the 
established  the  NNL  Program 
authority  of  the  Historic  Sites 

(16  U.S.C.  461  et  seq.). 
natural  landmarks  are 
in  studies  by  the  National 
(NPS)  and  from  other 
evaluated  by  expert  natural 
and,  if  determined  nationally 
,  designated  as  landmarks  by 
of  the  Interior.  When 
a  landmark  is  included  in 
Registry  of  Natural 
,  which  currently  lists  587 
natural  landmarks  nationwide, 
r^istry  includes  nationally 
geological  and  ecological 
in  48  States,  American  Samoa, 
P  uerto  Rico  and  the  Virgin 
Of  the  587  listed  landmarks, 
idministered  solely  by  public 
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agencies;  i.e.,  Federal,  State,  county  or 
municipal  governments.  Nearly  one- 
third  are  owned  solely  by  private 
parties.  The  remaining  natural 
landmarks  are  owned  or  administered 
by  a  mixtiire  of  public  and  private 
owners.  Because  many  natural 
landmarks  are  privately  owned  or  not 
managed  for  public  access,  owner 
permission  must  be  obtained  to  visit 
them.  Designation  does  not  infer  a  right 
of  public  access. 

National  natural  landmark 
designation  is  not  a  land  withdrawal, 
does  not  change  the  ownership  of  an 
area  and  does  not  dictate  activity. 
However,  Federal  agencies  should 
consider  impacts  to  the  unique 
properties  of  these  nationally  significant 
areas  in  carrying  out  their 
responsibilities  under  the  National 
Enviroimiental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  Designation  could  result 
in  State  or  local  planning  or  land  use 
implications.  The  Secretary  is  required 
to  provide  an  annual  report  to  the 
Congress  on  damaged  or  threatened 
NNLs  (Section  8  of  the  National  Park 
System  General  Authorides  Act  of  1970 
(90  Stat.  1940),  as  amended  (16  U.S.C. 
la-5)). 

Natural  landmark  preservation  is 
made  possible  by  the  long-term, 
voluntary  commitments  of  public  and 
private  owners  to  protect  the 
outstcinding  values  of  the  areas.  In 
revising  the  regulations  for  the  program, 
the  NPS  seeks  to  balance  two 
fundamental  goals:  identification  and 
preservation  of  nationally  significant 
examples  of  the  nation's  natural  heritage 
and  the  full  acknowledgment  and 
respect  of  owners'  interests  at  all  times. 

Since  1989,  significant  interest  in  the 
regulations  and  operation  of  the  NNL 
Program  centered  on  three  major  issues: 
(1)  Notification  of  owners  and  other 
concerned  individuals  and 
organizations  that  PNNL  were  under 
consideration  for  national  natural 
landmark  designation,  (2)  owner 
consent  or  objection  to  designation  of 
property  as  a  national  natural  landmark, 
and  (3)  the  effects  of  national  natural 
landmark  designation  on  private 
property.  In  response  to  these  concerns, 
proposed  revisions  to  the  program 
regulations  were  published  by  the  NPS 
as  a  proposed  rule  in  the  Federal 
Register  on  November  21,  1991  (56  FR 
58790).  for  a  90-day  comment  period. 
On  February  6, 1992  (57  FR  4592),  the 
comment  period  was  extended  to  March 
2,  1992.  hi  addition,  during  the 
comment  period,  the  NPS  held  public 
hearings  on  the  proposed  revised 
regulations  at  nine  locations  around  the 
country.  Date,  time  and  exact  location  of 
each  hearing  was  aimoimced  in  the 


Federal  Register  on  December  16, 1991 
(56  FR  65203). 

The  revision  of  the  program 
regulations  is  part  of  an  improvement  of 
the  operation  of  the  NNL  Program  by  the 
NPS.  On  November  28,  1989,  the 
Director  of  the  NPS  instituted  a 
moratorium  on  the  NNL  Program, 
during  which  the  NPS  did  not  consider 
new  areas  for  NNL  designation.  Because 
the  improvements  have  been  completed, 
the  moratorium  will  be  lifted  upon  the 
effective  date  of  the  regulations. 

Summary  of  Comments 

To  date,  copies  of  the  proposed 
revised  regulations  were  sent  to  over 
500  individuals  or  organizations  on  an 
NPS  NNL  mailing  list  that  was  made 
part  of  the  rulemaking.  In  addition,  the 
proposed  regulations  were  sent  to  the 
State  Park  Directors  and  State  Historic 
Preservation  Officers  of  all  50  States.  As 
part  of  NPS's  ongoing  corroboration  and 
contact  with  current  owners  of  the  587 
designated  NNLs,  the  proposed 
regulations  were  also  sent  to 
approximately  8,000  NNL  owners 
whose  names  and  addresses  were 
confirmed. 

Conmaents  were  received  fi-om  236 
sources,  which  included  government 
entities,  private  organizations,  and 
private  individuals.  In  addition,  894 
standardized,  completed  questionnaires 
were  submitted  as  comments,  and  70 
respondents  presented  oral  or  written 
comments  at  the  public  hearings. 
Several  respondents  stated  that  the 
proposed  revisions  of  the  program 
regulations  would  not  resolve  the  three 
primary  issues.  However,  other 
respondents  expressed  support  of  the 
objectives  of  the  program  or  of  the 
proposed  revisions.  Some  respondents 
recommended  the  abolishment  of  the 
program.  Other  respondents  stated  that 
the  proposed  revisions  were  too  extreme 
for  resolution  of  the  issues  and  were 
therefore  detrimental  to  the  objectives  of 
the  program. 

Analysis  of  Comments 

Issue  1:  Comment  Procedure 

Comments:  Several  respondents 
suggested  that  the  final  rule  not  be 
issued  imtil  the  NPS  provided  owners  of 
all  the  designated  NNLs,  as  well  as 
owners  of  PNNL  that  had  been 
evaluated  but  not  designated,  with  the 
opportunity  to  comment  on  the 
proposed  rule.  Some  respondents  noted 
that  the  proposed  rule  was  so 
insufficient  that  the  NPS  should  make 
the  needed  changes  and  issue  another 
proposed  rule  for  comment  prior  to 
issuing  any  final  rule.  Some 
respondents  suggested  that  the  proposed 
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rule  be  reissued  for  comment  and  that 
the  preamble  should  include  a  reference 
to  the  Department  of  the  Interior 
Inspector  General's  report  on  the  NNL 
Program  (December  1991). 

Service  response:  To  date,  the  MPS 
has  taken  the  following  steps  to  advise 
and  inform  owners  of  the  587  existing 
NNLs  about  the  NNL  Program  and  the 
rulemaking  process.  To  confirm  the 
names  and  addresses  of  the  nationwide 
owners  of  the  587  designated  NNLs,  the 
NPS  wrote  to  approximately  8,000 
owners  and  provided  them  with  a  copy 
of  the  proposed  revised  regulations. 
Almost  all  of  the  owners  who  submitted 
comments  on  the  proposed  regulations 
supported  the  continuation  of  the  NNL 
Program  and  endorsed  the  value  of  the 
NNL  designation. 

The  NPS  believes  that  NNL  owners 
and  other  interested  organizations  and 
individuals  have  had  sufficient 
opportimities  to  participate  in  the 
rulemaking.  Additionally,  all  of  the 
comments  on  the  proposed  rule  were 
fully  considered  in  developing  changes 
in  the  final  rule.  Therefore,  the  revised 
rule  is  being  issued  as  final. 

Comments  (major  rule):  Some 
respondents  disagreed  with  the 
Department  of  the  Interior's 
determinations,  as  stated  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule,  of  the  rulemaking  as 
a  non-major  rule  within  the  meaning  of 
Executive  Order  12291  (46  FR  13193); 
with  the  rulemaking  as  a  categorical 
exclusion  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  under 
Departmental  regulations  in  516  DM  6 
(49  FR  21438);  and  widi  the  proposed 
rule  as  implying  a  taking  of  private 
property  as  defined  under  Executive 
Order  12630.  Some  respondents 
questioned  whether  an  assessment  of 
implied  taking  of  private  property  by 
the  proposed  rule  had  been  completed. 

Service  response:  The  NPS  completed 
a  takings  impact  assessment.  The 
Department  determined  that  the 
proposed  rule  did  not  imply  taking  of 
private  property.  Executive  Order  12291 
was  revoked  by  Executive  Order  12866, 
which  is  addressed  in  this  final  rule. 

Comments  (legislative  authority): 
Several  respondents  suggested  that  the 
legislative  authority  for  the  NNL 
Program  was  insufficient  or  non-existent 
and  that  the  program  should  be 
abolished.  Several  other  respondents 
noted  that  the  NNL  Program  served  a 
valuable  purpose  in  recognizing 
nationally  significant  natural  features 
and  therefore  should  be  retained. 

Service  Response:  The  NNL  Program 
is  based  on  direction  given  to  the 
Secretary  of  the  Interior  to  identify 


objects  of  national  significance 
contained  in  Section  1  of  the  1935 
Historic  Sites  Act  (49  Stat.  666;  16 
U.S.C.  461  et  seq.).  In  addition,  since 
1962,  the  Congress  has  recognized  the 
NNL  Program  by  including  specific 
references  to  national  natural  landmarks 
in  several  acts.  For  example.  Section  8 
of  the  National  Park  System  General 
Authorities  Act  of  1970,  (90  Stat.  1940) 
as  amended  (16  U.S.C.  la-5)  directs  the 
Secretary  of  the  Interior  to  prepare  an 
annual  report  to  the  Congress  which 
identifies  all  landmarks  which  exhibit 
known  or  anticipated  damage  or  threats 
to  the  integrity  of  their  resources. 
Section  9  of  the  1976  Mining  in  the 
National  Parks  Act  (90  Stat.  1342;  16 
U.S.C.  1908)  mandates  that  whenever 
the  Secretary  determines  that  a 
landmark  may  be  irreparably  lost  or 
destroyed  in  whole  or  in  part  by  any 
surface  mining  activity,  the  Secretary 
shall  notify  the  person  conducting  the 
activity  and  prepare  a  report  to  be 
submitted  to  the  Advisory  Council  on 
Historic  Preservation  with  a  request  for 
advice.  Finally,  the  National  Parks  and 
Recreation  Act  of  1978  authorizes 
appropriations  for  monitoring  the 
welfare  and  integrity  of  landmarks. 
Thus,  the  1935  Act,  and  subsequent 
Congressional  action  provide  authority 
for  administering  the  NNL  Program. 

Other  Issues 

The  comments  received  focused  on 
three  major  areas  of  the  proposed 
revision  of  the  regulations:  (1)  Requiring 
consent  of  owners  for  the  evaluations 
and  designations  of  properties,  (2) 
providing  owners  of  designated  NNLs 
with  a  mechanism  for  the  removal  of  the 
designation  and  (3)  determining  the 
effects  of  NNL  designation  on  private 
property. 

Issue  2:  Definitions 

Comments  (definition  of  prejudicial 
procedural  error):  Some  respondents 
requested  that  the  term  "prejudicial 
procedural  error,"  as  a  criterion  for 
removal  of  the  NNL  designation,  be 
defined  in  the  regulations. 

Service  response:  This  term  is  already 
defined  in  §  62.2  and  §  62.8(a). 

Comments  (glossary):  One  respondent 
suggested  that  the  regulations  include  a 
glossary. 

Service  Response:  Definitions  of  key 
terms  are  already  included  in  §  62.2. 

Comments  (definition  of  owner): 
Several  respondents  suggested  that  the 
definition  of  owner  in  §62.2  include 
owners  of  partial  interests  in  land  and 
owners  of  inholdings  and  that  these 
owners  should  receive  the  same 
notifications  and  have  the  same 
opportunity  to  comment  and  agree  with 


the  proposed  NNL  designation  of  a 
PNNL.  One  respondent  noted  that 
owner  should  specifically  be  defined  by 
title  search.  One  respondent  noted  that 
the  definition  of  owner  should 
specifically  reference  Native  American 
owners. 

Service  Response:  The  definition  of 
owner  in  §  62.2  in  the  final  rule  was 
clarified  to  mean  holding  fee  simple 
title.  A  change  of  the  final  rule  was 
made  to  include  in  this  definition 
Native  American  beneficial  owners  of 
land  held  in  trust  by  the  United  States. 
Other  persons  or  organizations  are 
welcome  to  conunent  during  the 
designation  a  PNNL.  Procedures  for 
identifying  owners  during  the  second 
notification  stage  of  the  designation 
process  are  specified  in  §  62.4(d)(1). 

Comments  (definition  of  national 
significance):  Some  respondents 
questioned  the  definition  of  national 
significance  in  §  62.2  and  the  criteria  in 
§  62.5  as  too  broad  and  subjective.  Some 
respondents  noted  that  a  definition  and 
determination  of  national  significance 
by  natural  region  as  opposed  to  by 
nation  is  inappropriate.  One  respondent 
felt  that  no  standards  or  guidelines  were 
provided  to  determine  national 
significance. 

Service  Response:  As  noted  in  §  62.5, 
the  natural  diversity  of  the  nation  is 
comprised  of  distinct  regional  patterns, 
correlated  to  broad  physiographic 
patterns.  Therefore,  the  recognition  of 
distinct  regional  ecological  and 
geological  features  often  found  in  only 
one  of  the  country's  natural  regions,  and 
their  comparative  assessment  primarily 
to  determine  a  PNNL  relative 
illustrativeness  and  condition,  is  the 
approach  used  by  the  NNL  Program.  No 
change  was  made  in  the  final  rule. 

Comments  (other  definitions):  Some 
respondents  noted  that  the  terms 
scientist  and  evaluator  had  not  been 
defined  in  the  proposed  rule. 

Service  Response:  A  definition  of 
scientist  has  been  added  to  §  62.2  in  the 
final  rule.  Section  62.4(c)  has  been 
revised  to  clarify  that  evaluators  are 
qualified  scientists. 

Issue  3:  Consent  of  Owners 

Comments  (written  consent):  Several 
respondents  stated  that  the  requirement 
in  §  62.4(d)(4)  for  written  consent  from 
all  owners  for  the  designation  of  an  area 
was  unnecessary  because  designation 
imposes  no  regulatory  restrictions  on 
owners,  was  unreasonable  because 
obtaining  the  required  written  consent 
from  all  owners  of  most  multiple-owner 
properties  would  be  difficult.  c.Jid 
would  invalidate  or  damage  the 
scientific  credibility  of  the  program. 
Some  respondents  suggested  modifying 
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the  requ  rement  for  affinnative 
respons(  (s  from  all  owners  to  two-thirds 
or  the  majority  of  owners.  Other 
respond  jnts  felt  that  an  affirmative 
respons<  i  was  not  necessary  and  that 
lack  of  li  mdowner  objection  was 
sufficier  t.  One  respondent  noted  that,  if 
landowi  er  consent  was  required, 
provisio  is  for  protection  of  designated 
NNLs  m  ist  be  stronger,  such  as 
requirin  ;  Federal  agencies  to  avoid  or 
mitigate  adverse  impacts  to  NNLs. 

Service  Response:  In  response  to  these 
concern;,  §62. 4(e)(2), (f).  and  (g)(1)  were 
changed  and  a  new  paragraph  (d)(5)  was 
added  tc  show  that  land  owned  by  a 
private  \  roperty  owner  cannot  be 
designa^d  when  the  private  property 
owner  involved  has  stated,  in  writing, 
objectioi  I  to  designation.  The  NFS 
believes  these  changes  appropriately 
achieve  he  objectives. 

Comn  ents  (owner  consent  for 
evaluati  m  of  PNNLj:  The  proposed  rule 
included  a  provision  (§  62.4(b)(3))  to 
allow  fo   the  use  of  other  information 
sources  )y  the  NFS  to  evaluate  a  PNNL 
without  Bntering  onto  lands  where 
landowT  er  permission  has  not  been 
granted.  Several  respondents  stated  that 
a  require  ment  for  written  landowner 
consent  or  designation  was  not 
sufficien  t  protection  of  landowner 
interests  and  that  the  regulations  should 
require  a  mtten  consent,  in  addition  to 
written  notifications  of  owners,  prior  to 
evaluation  of  the  property  by  the  NFS 
for  NNL  designation.  One  respondent 
noted  th  it,  if  the  NFS  elected  to 
completi  I  an  evaluation  without  entering 
onto  Ian  Is  to  which  landowners  denied 
access,  owners  should  be  notified  of  the 
evaluation.  One  respondent  noted  that, 
if  the  NF  S  elected  to  use  other 
informat  ion  sources  for  an  evaluation 
without  antering  lands  to  which 
landowrers  denied  access,  the 
information  should  originally  have  been 
obtained  with  owner  consent. 

Service  Response:  The  NFS  believes 
that  the  i  ibility  to  comparatively 
evaluate  similar  or  related  areas  to 
determii  e  the  best  examples  of  certain 
ecologic  il  or  geological  features  is  an 
essential  part  of  the  NNL  Frogram. 
Restricti  ig  the  ability  of  the  NFS  to  use 
existing  nformation  sources  in 
complet  ng  these  evaluations  would 
significantly  impair  the  program. 
Therefore,  this  provision  was  retained 
in  the  final  rule.  Section  62.4(b)(3)  of 
the  final  rule  was  changed  to  show  that, 
when  th  t  NFS  chooses  to  complete  an 
evaluati(  in  using  only  existing 
informat  ion,  it  informs  the  owners  of 
the  decii  ion. 

Comments  (consent  of  entire  region): 
Several  i  espondents  suggested  that  the 
regulatic  ns  require  consent  from  every 


landowner  in  the  entire  natural  region 
containing  the  areas  under 
consideration  for  designation  prior  to 
FNNL  evaluations.  Some  respondents 
suggested  that  the  consent  of  owners  of 
properties  adjacent  to  a  FNNL  also  be 
required  for  evaluation. 

Service  Response:  These  suggestions 
were  not  adopted  in  the  final  rule.  NNL 
evaluation  and  designation  apply  to 
specific  areas,  not  to  adjacent  properties 
or  to  entire  natural  regions. 

Comments  (notification  of  existing 
NNL  owners):  Several  respondents 
suggested  that  the  regulations  provide  a 
mechanism  to  request  the  removal  of 
NNL  designations  by  property  owners. 
Some  respondents  suggested  the 
suspension  of  all  587  existing  NNL 
designations  until  owners  consent.  One 
respondent  suggested  the  retention  of 
only  existing  NNL  designations  with     ' 
which  all  owners  and  the  appropriate 
State  and  local  governments  concurred. 
One  respondent  suggested  that  no 
public  purpose  would  be  served  by 
allowing  owners  of  NNLs  the 
opportunity  to  request  the  removal  of 
designations  and  that  this  procediue 
may  lead  to  the  destruction  of  some 
NNL's  nationally  significant  values.  One 
respondent  suggested  the  review  of  NFS 
records  of  all  NNLs  to  determine  if 
written  owner  consent  was  obtained, 
whether  information  about  the  areas 
was  gathered  by  entering  land  without 
owner  permission,  and  to  verify  the 
removal  from  NFS  files  and  destruction 
of  information  about  PNNL  for  which 
owners  did  not  give  consent  for 
designation. 

Service  Response:  Many  of  the  587 
NNLs  were  designated  before  1980, 
when  program  regulations  were  first 
issued.  Furthermore,  program  funding 
levels  during  the  decade  prior  to  FY 
1992  precluded  the  comprehensive 
maintenance  of  updated  documentation 
of  NNL  ownership.  Therefore,  except  as 
indicated  below,  the  NFS  will  contact 
the  known  owners  of  the  existing  NNLs 
in  writing.  This  notice  advises  owners 
that  they  can,  within  90  days  of  this 
notice,  inform  in  writing  the  Director  of 
NFS  of  their  wish  to  have  the  NNL 
designations  removed  from  their 
properties.  If  owners  do  not  respond 
within  90  days  of  the  NFS  notification, 
the  NNL  designations  of  their  properties 
will  be  retained.  Under  these  revised 
regulations,  the  properties  from  which 
the  designations  are  removed  may  be 
reconsidered  for  designation  if  future 
changes  in  ownership  or  other 
circiunstances  warrant  such  action. 
These  provisions  are  reflected  in  a  new 
section,  §  62.8(f),  which  the  NFS 
considers  to  be  an  appropriate  balance 


between  the  competing  points  of  the 
described  views. 

For  NNLs  with  more  than  50  owners, 
the  NFS  may  choose  to  provide  a 
general  notice  to  owners  in  one  or  more 
newspapers  in  the  area.  In  addition,  in 
updating  its  information  on  names  and 
addresses  of  owners  of  NNLs,  the  NFS 
has  learned  that  six  of  the  587  NNLs 
have  a  substantially  larger  and  more 
complex  ownership  profile  than  the 
remaining  581.  Given  this,  the  NFS  also 
reserves  the  right  to  consider  boundary 
modifications  of  one  or  more  of  the  six 
areas  (Mobile-Tensaw  River 
Bottomlands,  AL;  Anza-Borrego  Desert 
State  Fark,  CA;  Ancient  River  Warren 
Channel,  MN/SD;  Nags  Head  Woods 
and  Jockey  Ridge,  NC;  Canaan  Valley, 
WV;  and  Baraboo  Range,  WI)  as 
specified  in  §  62.7  of  the  regulations. 

Comments  (written  permission):  Some 
respondents  noted  that  the  requirements 
in  §  62.4(a)(1)  and  (a)(2)(ii)  for  owner 
permission  for  entry  onto  land  should 
specify  that  this  permission  should  be 
in  writing. 

Service  Response:  This  change  has 
been  made  in  the  final  rule.  Sections 
62.4(a)(1),  (a)(2)(ii),  and  (b)(3)  were 
changed  in  the  final  nde  to  clarify  that 
the  requirement  for  landowner 
permission  to  enter  onto  land  for  FNNL 
evaluation  does  not  apply  to  publicly 
owned  lands  that  are  otherwise  open  to 
public  visitation.  Sections  62.6(c)(1)  and 
(c)(2)  clarified  the  situation  for 
monitoring  landmarks. 

Comment  (pending  designation 
following  evaluation):  Some 
respondents  suggested  that  the 
regulations  requfre  the  NFS  to  notify 
owners  of  FNNL  for  which  an 
evaluation  was  completed,  and  owners 
of  PNNL  identified  in  studies  of  natural 
regions  but  were  not  designated,  and 
give  such  owners  the  right  to  withdraw 
from  the  program. 

Service  Response:  Any  future 
evaluation  of  PNNL  for  NNL  designation 
will  be  done  consistent  with  the 
program  regulations,  which  include 
specific  requirements  for  the 
notification  of  owners  and  objections  by 
owners  to  ensure  that  owners  are  fully 
informed  and  that  private  property 
owners  have  the  option  to  withdraw 
their  properties  from  consideration. 
Therefore,  no  further  change  is 
necessary  in  the  final  rule. 

Comments  (removal  of  designation): 
Several  respondents  recommended  a 
fourth  criterion  in  §  62.8(a)  for  the 
removal  of  future  NNL  designations: 
request  of  the  landowner  to  remove  the 
designation.  Other  respondents  stated 
their  opposition  to  granting  requests  for 
removal  of  designations  by  owners. 
Several  respondents  suggested  an 
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opportunity  for  owners  to  request  the 
removal  of  the  NNL  designations  of 
their  properties  prior  to  any  revision  in 
NNL  Program  regulations  that  affect  any 
possible  regulatory  obligations  of  the 
designations  on  owners.  Several 
respondents  suggested  that,  after 
ownerships  changes,  new  owners  of 
designated  NNLs  should  be  able  to 
request  the  removal  of  designations  of 
their  properties. 

Service  Response:  Designation  of  a 
PNNL  by  the  Secretary  as  an  NNL 
reflects  a  determination  that  the  site 
meets  the  criteria  for  national 
significance  and  the  landowner(s)  do 
not  object  to  the  designation.  Provisions 
in  the  final  rule  about  landowner 
notification  and  objection  are  intended 
to  offer  owners  full  opportimity  to 
participate  in  the  designation  process.  A 
program  in  which  an  NNL  was  subject 
to  de-designation  whenever  an  owner  so 
wished  or  whenever  ownership  changed 
would  be  purely  honorific  and  of  little 
value  in  achieving  the  program 
objectives.  Some  of  these  suggestions 
were  therefore  not  incorporated  into  the 
final  rule. 

Comments  (release  of  information): 
One  respondent  noted  that  information 
on  areas,  as  described  under  §  62.9(b), 
should  not  be  released  without  private 
ovkrners'  consent.  One  respondent 
suggested  that  §  62.9(b)  also  include 
other  reasons  for  restricted 
dissemination  of  NNL  site  information, 
for  example,  when  an  owner  does  not 
wish  dissemination  of  information  on 
an  area  because  of  concerns  over 
liability  or  lack  of  suitable  visitor 
facilities.  Some  respondents  noted  that 
the  restriction  on  dissemination  of 
information  for  certain  ecologically  or 
geologically  sensitive  areas,  as  described 
in  §  62.9(b),  would  be  in  violation  of  the 
Freedom  of  Information  Act.  One 
respondent  questioned  the  need  for  this 
provision  because  of  the  assiunption 
that  owners  are  volimtarily  preserving 
their  NNL  property. 

Service  Response:  The  NPS  considers 
that  §  62.9(b)  as  proposed  represents  an 
appropriate  balance  between  the  policy 
of  availability  of  government 
information,  the  need  to  restrict  access 
to  information  in  certain  circumstances, 
and  the  requirements  of  the  Freedom  of 
Information  Act  and  related  authorities. 
No  change  has  been  made  in  the  final 
rule. 

Issue  3:  Effects  of  NNL  Designation 

Comments  (restrictions  on  use  of 
property):  Several  respondents  stated 
that  descriptions  of  the  possible  effects 
of  NNL  designation  on  property  in 
§  62.3  of  the  proposed  rule  were 
inaccurate  and  incomplete.  Several 


respondents  stated  that  the  mere 
consideration  of  PNNL  for  NNL 
designation  led  to  restrictions  on  the  use 
of  property  in  local.  State  or  Federal 
regulatory  actions;  and  that,  in  agreeing 
to  volimtarily  help  conserve  the  area, 
the  landowner  was  giving  up  interests 
and  rights  to  the  property,  which 
constitutes  a  restriction  on  the  use  of  the 
property. 

Service  Response:  The  NPS  believes 
that  §  62.3(a)  appropriately  describes  the 
possible  effects  of  designation.  NNL 
designation  does  not  restrict  the  use  and 
enjoyment  of  property  by  Federal 
action.  The  NNL  Program  provides 
information  on  the  location  and  status 
of  important  natvual  featiu-es  so  that 
they  can  be  considered  in  regional 
planning  for  the  use  and  development  of 
a  variety  of  resovu-ces.  The  NPS 
encourages  owners  to  protect  the 
nationally  significant  values  of  their 
property,  but  this  voluntary  cooperation 
does  not  restrict  the  owner's  use  of  his 
or  her  land.  The  voluntary  involvement 
in  the  program  carries  the  hope  that  the 
owner  will  not  lower  the  integrity  of  the 
resource  being  recognized.  Landmark 
designation  seeks  to  assist  regional 
development  planning  and  decision 
making  by  indicating  which  resources 
are  relatively  significant,  and  which 
resources  are  of  lesser  importance. 

Comments  (other  regulations/future 
restrictions):  Some  respondents 
suggested  that  the  regulations  more 
specifically  describe  the  possible  State 
and  local  land  use  or  plaiuiing 
implications  of  NNL  designation  on  an 
area  referred  to  in  §  62.3(a);  some 
respondents  noted  that  the  word 
restrictions  be  used  in  place  of 
implications.  Other  respondents 
suggested  that  the  regulations  require 
the  NPS  to  identify  and  advise  owners 
of  Federal,  State,  or  loceJ  legal  or 
regulatory  restrictions  that  may  apply  as 
a  result  of  NNL  designation,  including 
possible  futxire  effects  of  such  laws  or 
regulations.  Some  respondents 
suggested  the  revision  of  §  62.3(a)  to 
state  that  there  will  never  be  any  future 
restrictions  on  the  use  of  an  NNL. 
Several  respondents  suggested  that  the 
regulations  also  state  that,  in  addition  to 
possible  implications  of  Federed,  State, 
or  local  laws  and  regulations,  in  some 
cases  non-governmental  third  parties 
may  use  the  NNL  designation  to  attempt 
to  influence  use  or  protection  of  the 
area.  Other  respondents  suggested  that 
the  descriptions  in  the  regidations  of 
effects  also  clarify  the  benefits  of 
designation.  Other  respondents  stated 
that  the  consideration  of  areas  for  NNL 
designation  was  a  mechanism  by  the 
NPS  to  identify  new  areas  for  addition 
to  the  National  Park  System.  One 


respondent  suggested  that  the 
regulations  also  describe  the  possible 
effects  of  designation  on  owners  who 
own  property  near  or  adjacent  to  the 
PNNL,  such  as  being  required  to  provide 
a  scenic  easement  to  allow  viewing  of 
the  landmark. 

Service  Response:  As  noted  above, 
designation  of  a  PN>JL  as  an  NNL 
reflects  the  meeting  of  criteria  for 
national  significance  and  no  landowner 
objection.  One  of  the  objectives  of  the 
NNL  Program  is  that  owners  and 
Federal,  State  and  local  government 
agencies  will  take  this  fact  into  account 
when  making  planning  or  other  future 
land  use  decisions.  Although  this  may 
mean  that  the  decisions  may  take  into 
account  the  national  significance  of  the 
area,  the  NPS  cannot  describe  or  predict 
the  extent  to  which  decisions  may  be 
influenced  by  such  designation  on  lands 
within  or  adjacent  to  areas  receiving  the 
NNL  designation.  Language  was  added 
to  §  62.3(a)  to  clarify  that,  although 
recognition  as  an  NNL  may  be  used  to 
support  certain  State  or  local  planning 
or  land  use,  such  State  and  local  actions 
are  not  required  or  mandated  by  the 
Department  of  the  Interior  as  a 
consequence  of  the  NNL  designation. 
Additional  language  on  the  beneficial 
effects  of  designation,  including 
possible  Federal  income-tax  benefits 
from  qualified  conservation  easement 
donations,  was  added  to  §  62.3(b).  The 
title.  Implications  of  Designation,  was 
revised  in  §  62.3  to  "Effects  of  NNL 
Designation." 

Designation  of  a  PNNL  as  a  national 
natural  landmark  is  one  method  used  by 
the  Department  for  recognizing  and 
encouraging  the  preservation  of 
nationally  significant  areas  as  an 
alternative  to  Federal  acquisition  of 
them  for  inclusion  in  the  National  Park 
System.  Although  national  natuiral 
landmarks  have  occasionally  been 
subsumed  in  subsequently  created  units 
of  the  National  Park  System,  and 
national  natural  landmarks  can  be 
designated  in  existing  national  park 
units,  natural  landmark  designation  is 
not  necessarily  a  first  step  that  ends  in 
adding  the  area  to  the  National  Park 
System.  In  considering  a  possible  new 
addition  to  the  National  Park  System, 
the  NPS  must  first  determine  that  an 
area  is  nationally  significant.  While 
prior  designation  as  an  NNL  is  one 
indication  of  national  significance,  there 
are  several  other  criteria  that  must  be 
met  before  the  NPS  can  support  a 
proposal  for  a  new  national  park.  An 
area  must  meet  criteria  for  suitability 
and  feasibility  to  qualify  as  a  potential 
addition  to  the  National  Park  System. 
To  be  suitable  for  inclusion  in  the 
System  an  area  must  represent  a  natiiral 
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cult  iral 


or 
resource 


imi 


staff 


theme  or  type  of  recreational 
that  is  not  already  adequately 

in  the  National  Park  System 
comparably  represented  and 

for  public  enjoyment  by 
land-managing  entity.  To  be 
as  a  new  unit  of  the  National 
Sistem  an  area's  natural  landscape 
listoric  settings  must  be  of 
size  and  appropriate 
I  jation  to  ensure  long-term 
on  of  the  resources  and  to 
odate  public  use.  It  must  also 
p  )tential  for  efficient 
injstration  at  a  reasonable  cost, 
portant  feasibility  factors 
land  ownership,  acquisition 
4ccess,  threats  to  the  resource, 
or  development  requirements, 
in  all  but  exceptional 

the  Congress  must 
by  statute  and  then 
e  funds  for  the  acquisition  of 
unit  of  the  National  Park 
or  for  the  significant  expansion 
units. 

(effects  of  designation): 
pondent  suggested  that,  as  part 
rst  notification  in  §  62.4(b),  the 
f  ecify  to  the  owners  what  consent 
designation  entails  and  that  a 
the  potential  owner  consent 
be  provided  to  the  owner  as 
first  notification. 
Response:  Information 
to  owners  as  part  of  first 
ion  under  §  62.4(b)(1)  and  (2) 
an  explanation  of  the  effects  of 
designation,  as  described  in  §62.3. 
,e  was  also  made  in  §  62.4(b)(1) 
in  the  final  rule  to  clarify  that 
f  irmation  provided  at  this  stage 
ncludes  an  explanation  of  the 
process. 
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Com  nents  (obtaining  area 
form  ition):  Several  respondents 
ed  that  the  NPS  not  retain 
inform  ition  on  PNNL  at  any  stage  in  the 
design!  ition  process  if  owners  were  not 
inform  ;d  of  this  consideration  and  had 
giv  m  their  consent  to  having  their 
considered  for  designation, 
pondent  suggested  that 
)(2)(ii)  be  changed  to  specif^'  that 
will  not  consider  information 
recomitending  a  PNNL  for  possible 
c(  insideration,  when  such 
formption  was  obtained  by  entering 
d  without  landowner 
permission,  regardless  of  whether  such 
ion  came  from  NPS  or  non-NPS 
.  Several  respondents  suggested 
NPS  be  required  to  provide 
proof  that  all  information  used 
esignation  process  was  legally 

and  that  any  information  when 
oof  did  not  exist  be  destroyed. 
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Some  respondents  suggested  that  the 
NPS  retain  all  properly  acquired 
information  on  designated  and  non- 
designated  areas. 

Service  Response:  The  NPS  believes 
that  the  management  and  analysis  of 
information  on  NNL  areas,  and  PNNL 
under  consideration  in  the  NNL  process, 
are  important  objectives  of  the  NNL 
Program.  This  information  adds  to  the 
comparative  national-level  resource 
information  base  used  in  identifying 
and  comparing  nationally  significant 
resources  and  also  furthers  informed 
planning  and  environmental  review. 
The  NPS  is  also  interested  in  ensuring 
that  information  used  in  the  NNL 
Program  is  obtained  with  the  knowledge 
of  the  landowner  and  without  entering 
onto  private  property  without 
permission  of  the  owners.  The  NPS 
believes  that  the  final  rule  establishes  an 
appropriate  balance  between  these 
property  owner  concerns  and  the 
information  required  to  achieve  program 
objectives. 

Comments  (retention  of  area 
information):  Several  respondents 
suggested  that  as  stated  in  §  62.4(f)  the 
NPS  not  retain  any  information  on  areas 
that  meet  the  criteria  of  national 
significance  but  were  not  designated 
because  of  owner  objection.  Some 
respondents  suggested  that  the  NPS 
publish  the  list  of  PNNL  that  meet  the 
criteria  for  national  significance  but 
were  not  designated. 

Senice  Response:  A  change  was  made 
in  §  62.4(f)  of  the  final  rule  to  show  that 
the  NPS  will  notify  owners  and  others 
of  the  decision  to  retain  information  on 
PNNL  that  meet  the  criteria  for  national 
significance  but  were  not  designated 
because  of  owner  objection. 

Comment  (authority  for  area 
information  retention):  One  respondent 
requested  that  the  NPS  cite  the  authority 
for  the  statement  made  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule  that  NPS  has  an 
affirmative  responsibility  to  maintain 
information  on  nationally  significant 
resources  and  to  make  this  information 
available  for  planning  and 
environmental  review. 

Service  Response:  General  authorities 
for  these  actions  are  described  in  the 
legal  authorities  response  above.  In 
addition  Section  102(2)C  of  the  National 
Environmental  Policy  Act  (83  Stat.  852; 
42  U.S.C.  4321)  directs  Federal  agencies 
to  consider  the  effects  of  agency  action 
on  the  enviroiunent.  Information  on 
unique  resources  such  as  those 
contained  in  the  NNL  Program 
facilitates  such  planning  and  evaluation. 
Section  9  of  the  Mining  in  National 
Parks  Act  of  1976  (90  Stat.  1342,  16 
U.S.C.  1908)  mandates  that  whenever 


the  Secretary  of  the  Interior  determines 
that  an  NNL  may  be  irreparably  lost  or 
destroyed  by  any  surface  mining 
activity,  the  Secretary  shall  notify  the 
person  conducting  the  activity,  submit  a 
report  to  the  Advisory  Council  on 
Historic  Preservation,  and  request  the 
Council's  advice  concerning  means  to 
mitigate  or  abate  such  activity.  This 
mandate  presupposes  the  collection  and 
retention  of  information  concerning 
such  potentially  impacted  NNLs. 
Additionally,  Section  8  of  the  National 
Park  Svstem  General  Authorities  Act  of 
1970  (90  Stat.  1970),  as  amended  (16 
U.S.C.  la-5),  specifically  requires  the 
Secretary  to  investigate,  study  and 
continually  monitor  the  welfare  of  areas 
whose  resources  exhibit  qualities  of 
national  significance. 

Comments  (area  information  access): 
One  respondent  suggested  that  the  NPS 
provide  reasonable  access  to  all  NPS 
information  on  PNNL  at  any  point  in  the 
designation  process,  not  just  during 
specified  notification  or  comment 
periods.  One  respondent  suggested  that 
the  regulations  require  the  NPS  to 
maintain  current  information  on  owners 
and  to  maintain  complete  records  of  all 
communications  with  owners  and  proof 
that  all  notification  and  consent 
requirements  were  met. 

Service  Response:  With  this  program, 
the  NPS  maintains  records  on  PNNL 
and  NNL  areas,  notifications  of  and 
communications  with  owners,  and  other 
program  activities.  This  information  is 
available  to  the  public,  subject  to 
requirements  of  the  Freedom  of 
Information  Act  and  other  applicable 
statutes.  No  change  was  therefore  made 
in  the  final  rule. 

Issue  6:  Designation  Process — 
Suggestion 

Comments:  Several  respondents 
suggested  the  revision  of  §  62.4(a)(2)  to 
allow  other  (non-NPS)  entities  the 
ability  to  make  suggestions  of  only 
publicly  owned  areas  for  NNL 
consideration.  Some  respondents 
suggested  that  suggestions  of  privately 
owned  areas  for  consideration  be 
accepted  only  from  owners  of  proposed 
properties  and  that  the  appropriate 
government  entity  propose  publicly 
owned  areas  after  an  open  public  review 
of  the  suggestion.  Some  respondents 
suggested  only  owners  who  owned  all  of 
the  property  could  suggest  an  area  for 
consideration.  Some  respondents  noted 
that  areas  owned  by  State  or  local 
governments  could  be  suggested  by 
private  advocacy  groups,  but  only  in  a 
public  political  process.  Several 
respondents  suggested  that  all 
information  used  to  suggest  PNNL  for 
possible  NNL  consideration  should  be 
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accompanied  by  proof  of  landowner 
permission  to  enter  private  property. 

Service  Response:  A  fundamental 
aspect  of  the  NNL  Program  is  the  open 
process  for  suggesting  areas  for  NNL 
designation  by  any  interested  agencies, 
organizations  or  individuals.  The  NPS 
believes  the  provisions  for  landovnier 
notification  and  objection  in  the  final 
rule  ensure  that  owners  are  fully 
informed  of  and  involved  in  the 
consideration  of  their  property  in  the 
NNL  process  and  give  other  interested 
groups  and  individuals  the  opportunity 
for  input  into  this  process  without 
restricting  the  interests  of  the  owners. 
Therefore,  no  change  is  made  in 
§  62.4(a)(2)  of  the  final  rule  that  restricts 
the  sources  of  PNNL  suggestions. 

The  NPS  believes  the  requirements  for 
the  NPS  or  its  representatives  not  to 
enter  onto  private  property  without 
owner  permission  as  stated  in  these 
regulations  are  sufficient  to  protect 
owner  interests.  Additional 
requirements  for  the  NPS  to  ascertain 
the  origins  of  PNNL  information  in  this 
regard  would  not  be  a  prudent  means  to 
achieve  program  objectives  and  would 
put  the  NPS  in  the  position  of  having  to 
determine  whether  particular  conduct 
constitutes  trespass  under  applicable 
law.  When  trespass  occurs,  property 
owners  may  exercise  legal  remedies 
under  State  and  local  law.  Therefore, 
§62.4(a)(2)(ii)  and  (a)(3)  were  changed 
in  the  final  rule  to  eliminate  the 
requirement  that  the  NPS  ascertain 
whether  information  on  PNNL  under 
consideration  was  acquired  by  entering 
onto  private  property  without 
landowner  permission.  These  changes 
take  into  account  the  ability  of  property 
owners  to  object  to  designation  and  the 
inappropriateness  of  a  government 
agency  ignoring  factual  resource 
information  simply  because  of  the 
information's  origins. 

Comments  (source  of  suggestion): 
Several  respondents  suggested  that,  as 
part  of  the  first  notification  stage 
described  in  §  62.4(b)(1),  the  NPS 
inform  the  owners  of  the  source  of  the 
suggestion  of  their  property  for  NNL 
consideration. 

Service  Response:  This  change  has 
been  made  in  §  62.4(b)(1)  and  (2)  of  the 
final  rule. 

Issue  7:  Designation  Process — 
Notification 

Comment  (notification  process):  One 
respondent  suggested  that  the 
regulations  specify  that  first  notification 
of  owners  be  by  certified  mail. 

Service  Response:  Although  the  NPS 
may  elect  to  complete  the  required 
notification  of  owners  by  certified  mail, 
specification  of  the  type  of  mail  for 


notification  in  the  regulations  is  not 
necessary.  No  change  is  made  in  the 
final  rule. 

Comment  (second  notification):  Some 
respondents  suggested  that  the 
information  provided  to  owners  and 
others  as  part  of  the  second  notification 
under  §  62.4(d)  should  specifically 
reference  the  required  monitoring  and 
reporting  for  designated  areas  as 
specified  in  §62.6. 

Service  Response:  Section  62.4(d) 
includes  a  reference  to  §  62.3.  As  §  62.3 
already  includes  specific  references  to 
§  62.6  and  the  required  monitoring  and 
reporting,  no  change  was  necessary  in 
the  final  rule. 

Comments  (areas  with  50  or  more 
owners):  Some  respondents  noted  that 
the  requirement  in  §  62.4(b)(2)  for 
individual  notifications  of  owners  for 
areas  with  50  or  more  owners,  in 
addition  to  a  public  notice  and  possible 
public  meeting,  was  excessive  and  that 
this  would  add  imnecessarily  to  the  cost 
and  time  of  the  designation  process. 
One  respondent  misinterpreted 
§  62.4(b)(2)  to  mean  Uiat  the  NPS  woulcf 
not  be  providing  written  notifications  to 
owners  of  areas  with  less  than  50 
owners. 

Service  Response:  First  notification 
requirements  for  areas  with  less  than  50 
owners  are  specified  in  §  62.4(b)(1).  A 
change  was  made  in  §  62.4  (b)(2)  of  the 
final  rule.  The  NPS  publishes  a  general 
notice  in  one  or  more  local  newspapers. 
Written  notice  to  all  owners  of  areas 
with  more  than  50  owners  is  not 
provided. 

Comment  (response  time):  One 
respondent  suggested  that  a  time  period 
be  specified  for  receiving  responses 
from  owners  after  first  notification. 

Service  Response:  As  specified  in 
§  62.4(b)(3),  the  NPS  or  its 
representative  does  not  enter  onto 
private  property  to  evaluate  a  PNNL 
without  receiving  permission  from  the 
owner(s)  of  that  property.  No  time  limit 
is  being  set  for  receiving  this  landowner 
permission.  No  change  is  made  in  the 
final  rule. 

Comments  (comment  period  following 
second  notification):  Some  respondents 
noted  that  the  extension  of  the  comment 
period  from  60  to  120  days  after  the 
second  notification,  as  specified  in 
§  62.4(d)(3)  and  (4),  was  excessive. 

Service  Response:  In  response  to  these 
comments,  §  62.4(d)(4)  and  (5)  were 
changed  in  the  final  rule  to  specify  a  60- 
day  comment  period.  In  addition,  the 
comment  period  relating  to  designation 
removal  also  was  changed  to  60  days  in 
§  62.8(c).  In  both  cases,  60  days  are 
considered  an  adequate  period  that  may 
be  extended  when  warranted. 


Comments  (notification  of  local 
government):  One  respondent  suggested 
that  the  first  notification  specified  in 
§  62.4(b)  be  given  to  the  appropriate 
local  govenunent  agency  and  to  owners. 
Some  respondents  suggested  that  the 
NPS  hold  a  local  public  meeting  or 
hearing  on  every  PNNL  being 
considered  for  NNL  designation. 

Service  Response:  As  part  of  the  first 
notification  process,  notice  is  provided 
to  owners,  as  specified  in  §  62.4(b)(1) 
and  (2),  informing  them  that  the  NPS  is 
considering  their  properties  for 
designation  and  requesting  owner 
permission  to  conduct  an  on-site 
evaluation.  After  the  evaluation,  when 
the  NPS  determines  that  an  area  seems 
to  meet  the  criteria  for  national 
significance,  written  notice  of  the 
proposal  is  provided  imder 
§  62.4(d)(3)(i)  to  the  local  government 
executive  at  the  second  notification 
stage.  Section  62.4(d)(2)  was  changed  in 
the  final  rule  to  provide  as  part  of  the 
second  notification  an  opportunity  for 
the  NPS  to  hold  a  public  information 
meeting  for  areas  with  50  or  more 
owners  if  public  interest  warrants  or  it 
is  requested  by  the  local  goverrunental 
jurisdiction.  This  provision  was 
therefore  deleted  from  first  notification 
in  §  62.4(b)(2). 

Comment  (notification  of  Native 
Americans):  One  respondent  suggested 
that  the  requirements  for  notification  of 
local.  State,  and  Federal  government 
officials  and  other  interested  parties 
provided  under  §  62.4(d)(3),  §  62.4(j), 
§  62.7(b)  and  §  62.8(e)  specifically 
include  Native  American  tribal 
governments  and  communities  and 
native  villages  and  corporations. 

Service  Response:  This  change  has 
been  made  in  the  final  rule. 

Comments  (notification  mailing  list): 
One  respondent  suggested  that  the 
regulations  include  a  provision  that 
allows  interested  individuals  and 
organizations  to  request  placement  on  a 
general  NPS  notification  mailing  list  to 
be  notified  of  pending  evaluations 
under  §62.4(d)(3)(vi)  and  of  other 
public  comment  periods.  This 
respondent  also  suggested  that  the  list  of 
individuals  and  organizations  be 
available  for  public  review.  One 
respondent  suggested  that  the 
regulations  require  the  NPS  to  notify  all 
organizations  interested  in  protecting 
private  property  rights  of  all  future 
evaluations. 

Service  Response:  Any  individual  or 
organization  may  request  placement  on 
a  mailing  list  to  receive  future 
notifications  or  other  program 
documents  about  consideration  of  areas 
for  NNL  designation  or  of  other  program 
actions  and  NPS  will  respond  if  needed. 
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Issue  8  Designation  Process — Area 
Evalua  ion 

Comi  nents  (evaluation  report):  One 
respon<  lent  suggested  that  the 
evaluat  on  report,  as  described  in 
§62.4{c](l),  include  a  proposed 
boundary  for  the  site.  One  respondent 
suggested  that  first,  second,  and  third 
notifies  tions  provided  to  owners  under 
§  62.40: ).  (d)  and  (j)  include  a  full 
descrip  tion  of  the  area,  including  the 
size  ana  a  detailed  map  of  the  area.  One 
respon(  ent  suggested  that  the  draft 
evaluat  on  report  be  distributed  to  all 
owners  for  comment  within  a  specified 
time  pe  riod  or  the  evaluation  becomes 
null  ani  i  void  and  must  be  re-done  in 
the  futv  re. 

Servi:e  Response:  Section  62.4(c)(1) 
was  chi  inged  in  the  final  rule  to 
specific  ally  include  a  proposed 
bounda  ry  map  as  part  of  the  evaluation 

J  62.4(d)(1)  and  (2)  were  changed 
in  the  f  nal  rule  to  specify  that,  as  part 
of  the  s  scond  notification  process, 

are  provided  a  copy  of  the  area 
on  report. 

Comi  lents  (peer  review):  Some 
respon<  ents  expressed  support  for  the 
requirei  nent  in  §  62.4(c)(2)  for  three  peer 
reviews  of  completed  evaluation 
reports.  One  respondent  suggested  that 
this  pro  vision  be  deleted,  stating  that 
outside  peer  reviewers  should  have  no 
role  in  he  NNL  designation  process. 

Servj  :e  Response:  The  NfPS  believes 
peer  rei  iews  can  substantially  add  to 
the  obj(  ctivity  of  the  consideration 
process  therefore,  this  provision  is 
retainec  in  the  final  rule.  One 
respon(  ent  suggested  that  the 
regulati  ons  should  state  that  peer 
reviews  rs  must  be  qualified  scientists 
and  not  just  preferably  be  scientists. 
This  ch  uige  has  been  made  in 
§62.4(cK2)  of  the  final  rule. 

Issue  9: 
Board 

Comi  lents  (Advisory  Board  role  and 
compoi  ition):  Some  respondents 
suggested  that  the  National  Park  System 
Board  not  be  involved  in  the 
ion  and  recommendation  of 
NNL  designation,  as  required 
4(g)(1),  unless  the  board 
of  individuals  with  appropriate 
c  backgrounds  who  are  qualified 
such  recommendations.  Some 
responc^ents  noted  that  the  designation 
as  described  particularly  in 
and  (h),  included  too  many 
evels.  including  the  Director, 
Secretary,  Advisory  Board  and 
,  to  be  effective. 
Response:  As  noted  in  the 
rule,  section  1211  of  Public 
10^-628  (16  U.S.C.  463)  requires 
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the  National  Park  System  Advisory 
Board  to  provide  recommendations  to 
the  Secretary  on  NNL  designations.  This 
law  also  indicates  the  composition  of 
the  board  include  members  who  are 
competent  in  biology  or  geology.  No 
change  was  made  in  the  final  rule  about 
the  role  of  the  Advisory  Board.  Sections 
62.4(g),  (h),  and  (i),  and  62.7(d)  were 
changed  in  the  final  rule  to  eliminate 
the  requirement  for  the  Director  to 
provide  NNL  materials  through  the 
Assistant  Secretary. 

Comment  (procedural  requirements): 
One  respondent  suggested  that  the 
Advisory  Board,  in  addition  to 
reviewing  whether  PNNL  qualified  for 
NNL  designation,  also  review  whether 
procedural  requirements  had  been  met. 

Service  Response:  Section  62.4(g)(1) 
specifies  that  the  Director  submits  to  the 
Advisory  Board  only  areas  that  meet  the 
criteria  for  national  significance  and  for 
areas  where  all  procedural  requirements 
were  met.  Therefore,  no  change  was 
needed  in  the  final  rule. 

Comment  (Advisory  Board  meetings): 
One  respondent  suggested  the  notice  of 
Advisory  Board  meetings,  specified  in 
§  62.4(g)(2),  in  addition  to  being 
published  in  the  Federal  Register,  be 
mailed  to  the  owners  of  PNNL  that  will 
be  considered  at  these  meetings  in 
addition  to  being  published  in  the 
Federal  Register. 

Service  Response:  This  change  has 
been  made  in  the  final  rule. 

Issue  10:  Designation  Process — 
Recommendation  to  Advisory  Board 

Comments  (national  significance): 
One  respondent  suggested  a  standard  of 
impracticality  due  to  a  large  number  of 
owners  be  added  to  §  62.5  in  addition  to 
the  standard  of  impracticality  due  to 
physical  size  of  the  feature.  One 
respondent  suggested  that  the  national 
significance  criteria  include  objective 
standards  for  area  boundaries. 

Service  Response:  Considerations 
about  area  ownership  are  distinct  from 
the  criteria  for  determining  national 
significance;  ownership  considerations 
are  in  §  62.4.  Area  boundaries  are 
discussed  in  §  62.4(c)(1). 

Issue  1 1 :  Designation  Process — Other 
Environmental  Regulations 

Comment  (environmental  and 
economic  impact  statements):  One 
respondent  suggested  that  the  NPS 
should  be  required  to  complete  an 
environmental  impact  statement  and  an 
economic  impact  statement  for  each 
area  considered  for  NNL  designation. 

Service  Response:  The  development 
of  standards  for  the  identification, 
nomination,  or  designation  of  national 
natural  landmarks  or  national  historic 


landmarks  is  categorically  excluded 
from  the  National  Environmental  Policy 
Act  process  under  the  implementation 
guidelines  developed  by  the  NPS  under 
the  Act.  Additionally,  an  economic 
impact  statement  is  not  required  for 
activities  related  to  listing.  No  change 
was  made  in  the  final  rule. 

Comments  (mining):  Some 
respondents  suggested  that  the  possible 
implications  of  the  Mining  in  National 
Parks  Act,  as  described  in  §  62.6(e),  be 
more  fully  explained  in  the  regulations. 
Some  respondents  noted  that  the 
definition  of  surface  mining  under  this 
act  was  not  clear.  One  respondent 
questioned  whether  the  definition  of 
surface  mining  may  include  owner- 
authorized  scientific,  archeological  or 
paleontological  excavations  at  the  area. 
Some  respondents  noted  that  what  types 
of  actions  the  Federal  government  could 
take  to  mitigate  or  abate  siuface  mining 
that  may  cause  irreparable  loss  or 
destruction  of  an  NNL  were  unclear. 
Some  respondents  noted  that  actions  to 
mitigate  or  abate  surface  mining  may 
constitute  a  taking  of  private  property 
and  that  this  would  be  a  contradiction 
of  §  62.3(b). 

Service  Response:  The  Mining  in  the 
National  Park  System  Act  (16  U.S.C. 
1908)  applies  to  mining  and  mineral 
extraction  activities,  not  to 
paleontological  or  archeological 
excavations.  The  act  does  not  directly 
authorize  the  Secretary  or  the  Advisory 
Council  on  Historic  Preservation  to  take 
any  action  to  mitigate  or  abate  surface 
mining  activities  that  are  found  to  be 
damaging  national  historic  or  natural 
lemdmarks.  No  change  was  made  in  the 
final  rule. 

Comment  (NEPA):  One  respondent 
suggested  that  §  62.6(f),  which  provides 
for  Federal  agencies  to  consider  NNL 
existence  and  location  as  part  of  their 
compliance  with  NEPA,  be  deleted. 

Service  Response:  Federal  agencies 
are  required  under  NEPA  to  assess  the 
effects  of  their  actions  on  the 
environment  which  include  potential 
impacts  to  exceptional  natural  areas  like 
national  natural  landmarks.  No  change 
was  made  in  the  final  rule. 

Issue  12:  Designation  Process — 
Designation 

Comments  (county  records):  Some 
respondents  suggested  that  existence  of 
the  designation  be  recorded  as  part  of 
the  county  lands  records;  other 
respondents  suggested  that  the 
designation  should  be  recorded  on  the 
deed. 

Service  Response:  Because  the  NPS 
has  no  regulatory  authority  over  owners 
regarding  the  NNL  designation,  the  NPS 
cannot  mandate  that  the  NNL 
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designation  be  recorded  with  property 
deeds  or  other  lands  records;  neither  is 
there  anything  in  these  regulations  to 
prevent  interested  owners  from 
recording  the  fact  of  the  designation  in 
such  a  fashion.  Therefore,  no  change 
was  made  in  the  final  rule. 

Comment  (acceptance  of  designation 
implies  contractual  arrangement):  One 
respondent  suggested  that  by  accepting 
a  certificate  or  plaque  ft'om  the  NFS 
recognizing  the  NNL  designation,  as 
specified  in  §  62.4{k)(l),  the  landowner 
enters  into  a  contractual  arrangement 
with  the  MPS  that  would  somehow 
obligate  the  landowner  to  protect  the 
NNL. 

Service  Response:  As  suggested  above, 
no  contractual  or  otherwise  binding 
obligation  is  involved  in  a  landowner's 
volimtary  consent  to  having  his  or  her 
properties  considered  for  NNL 
designation.  Neither  is  there  any  legal 
obligation  on  the  part  of  the  landowners 
to  protect  NNL  after  having  accepted  a 
certificate  or  plaque.  A  change  was 
made  in  §  62.4(k){l)  of  the  final  rule  to 
clarify  this  point. 

Issue  13:  Monitoring 

Comment  (periodic  contacts):  One 
respondent  suggested  that  the 
regulations  clarify  the  meaning  of  NPS 
making  periodic  contacts  with  NNL 
owners  by  defining  the  frequency  and 
natiue  of  these  contacts. 

Service  Response:  NPS  contacts  with 
owners  are  generally  informal  letters  or 
telephone  calls  to  exchange  information 
about  the  NNL,  provide  technical 
assistance,  update  ownership  name  and 
address  information,  and  so  on.  The 
NPS  also  conducts  periodic  visits  to  an 
NNL,  with  the  permission  of  owner(s), 
for  example,  to  inspect  site  condition  or 
meet  with  owner(s)  in  person.  The  exact 
frequencies  of  the  contacts  cannot  be 
specified  because  they  depend  on 
circiunstances  and  events.  No  change 
was  made  in  the  final  rule. 

Comment  (protection  guidelines):  One 
respondent  suggested  that  the  NPS  be 
required  to  give  owners  guidelines  or 
recommendations  for  protecting  NNLs. 

Service  Response:  As  suggested  above, 
the  NPS  does  not  dictate  or  direct 
landowner  actions  with  regard  to  use  or 
conservation  of  an  NNL.  In  some  cases, 
the  NPS  may  be  able  to  provide 
technical  advice  about  the  NNL 
resources  and  their  conservation.  This  is 
done  at  the  request  of  the  landowner 
and  is  subject  to  availability  of 
necessary  expertise  by  NPS. 

Comment  (permission  for  monitoring 
visits):  Some  respondents  suggested  that 
§  62.6(c)(2)  specify  that  vn-itten 
permission  of  owners  is  required  before 


the  NPS  or  its  representatives  enter  onto 
land  for  monitoring  NNL  condition. 

Service  Response:  The  NPS  does  not 
believe  that  development  of  a  formal 
written  landovyrner  permission  process 
is  necessary  for  monitoring  visits.  Non- 
written  permission  (e.g.,  via  telephone) 
is  obtained  for  each  visit.  Section 
62.6(c)(2)  has  been  changed  in  the  final 
rule  to  specify  that  landowner 
permission  is  not  required  for 
monitoring  visits  of  public  lands  that 
are  otherwise  open  to  the  public. 

Comment  (participation  in  monitoring 
visits):  One  respondent  suggested  that 
owners  should  be  allowed  to  participate 
in  any  NNL  monitoring  visits  and 
contribute  information  to  the 
monitoring  report. 

Service  Response:  The  NPS 
encourages  owners  to  accompany  the 
individual  making  the  monitoring  visit. 
Contributions  of  information  by  owners 
to  the  monitoring  report  are  also 
welcomed  and  encouraged. 

Comments  (monitoring  report):  One 
respondent  suggested  that  owners  be 
notified  of  who  completed  monitoring 
reports  of  their  properties  and  be  given 
copies  of  the  reports.  One  respondent 
suggested  that  the  NPS  give  copies  of 
the  entire  final  Section  8  report,  not 
only  pertinent  portions  of  the  report,  to 
owners  and  to  other  parties  who 
requested  them. 

Service  Response:  The  respective 
changes  were  made  in  §  62.6(c)(2)  and 
(d)(2).  In  addition,  as  suggested  in 
§  62.6(d)(1),  owners  of  NNLs  listed  as 
damaged  or  threatened  in  the  draft 
Section  8  Report  are  provided 
opportunities  to  review  and  comment 
on  the  draft  report. 

Comments  (comment  period):  Some 
respondents  suggested  that  §  62.6(d)(1) 
be  revised  to  allow  a  60-day  or  90-day 
comment  period,  instead  of  a  30-day 
comment  period,  on  the  draft  Section  8 
report  each  year. 

Service  Response:  Because  this  report 
is  prepared  annually,  a  60-day  or  90-day 
review  of  the  draft  report  is  impractical. 
No  change  was  made  in  the  final  rule. 

Comment  (transmitting  comments  to 
Congress):  One  respondent  suggested 
the  Secretary  transmit  to  the  Congress 
any  comments  by  owners  on  the  Section 
8  report. 

Service  Response:  The  Secretary  is 
required,  under  the  National  Park 
System  General  Authorities  Act  (90  Stat. 
1940)  as  amended  (16  U.S.C.  la-5),  to 
transmit  this  report  to  the  Congress. 
Transmission  of  the  landowners' 
conaments  on  the  report  is  not  required. 
Individuals  or  organizations  are,  of 
coiu-se,  free  to  submit  any  materials  on 
this  or  any  other  issue  to  the  Congress. 
No  change  was  made  in  the  final  rule. 


Comments  (effect  of  monitoring 
report):  One  respondent  suggested  the 
regulations  clarify  that  a  probable 
consequence  of  having  an  NNL  listed  in 
the  Section  8  report  is  condemnation  of 
private  land  for  government  acquisition. 
One  respondent  suggested  that  the 
regulations  explain  that,  as  part  of  the 
Section  8  report,  the  Secretary  is  also 
required  to  recommend  NNLs  listed  in 
this  report  for  study  for  addition  to  the 
National  Park  System. 

Service  Response:  Condemnation  of 
private  land  for  goverrunent  acquisition 
is  not  a  probable  consequence  of  listing 
an  NNL  in  the  Section  8  report.  The  fact 
that  the  Secretary  is  required  by  16 
U.S.C.  la-5  to  provide  a  report  of 
damaged  or  threatened  NNLs  to  the 
Congress  and  to  recommend  qualified 
NNLs  for  consideration  for  possible 
addition  to  the  National  Park  System 
does  not  require  subsequent  action  by 
the  Congress  or  the  Department.  A 
change  has  been  made  in  §  62.6(b)  of  the 
final  rule  to  clarify  this  point. 

Comments  (third  parties):  Several 
respondents  suggested  that  the 
regulations  eliminate  or  restrict  the 
involvement  of  third  party  organizations 
or  individuals  (non-landowrner,  non- 
governmental) in  the  designation  and 
monitoring  process.  Other  respondents 
suggested  that  the  NPS  must  ensure  the 
objectivity  of  these  processes  and 
develop  procedures  to  avoid  possible 
conflicts  of  interest  where  third  parties 
are  suggesting  PNNL  for  consideration, 
completing  or  reviewing  site 
evaluations,  or  monitoring  the 
conditions  of  designated  NNLs.  Several 
respondents  suggested  the  NPS  not  be 
allowed  to  enter  into  any  agreements  or 
contracts  with  any  other  agencies, 
organizations,  groups  or  individuals  as 
specified  in  §  62.9(a),  except  when  these 
agencies,  groups  or  individuals  are 
consenting  NNL  owners.  Other 
respondents  suggested  that  the  reference 
in  §  62.6(b)  to  the  use  of  outside 
individuals,  agencies  or  organizations  to 
monitor  the  status  of  selected  NNLs  be 
deleted.  One  respondent  suggested  that 
the  regulations  prohibit  owners  from 
developing  or  having  any  substantive 
contributions  of  information  to  the 
evaluations  of  their  properties  for  NNL 
designation  because  of  conflict  of 
interest. 

Service  Response:  In  administering 
the  NNL  Program,  the  NPS  ensures  that 
any  agreements  or  arrangements  with 
non-NPS  organizations  or  individuals 
do  not  have  possible  conflict  of  interest 
implications.  Owner  consent  to  such 
administrative  actions  is  not 
appropriate,  nor  would  it  be  appropriate 
to  exclude  owTiers  from  the  designation 
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procesi  i 
rule. 


No  change  is  made  in  the  final 


Issue  1  i:  Boundary  Adjustments 

Com.  nent  (boundary  modifications): 
One  re!  pondent  suggested  that  the 
provisian  in  §  62.7(a)  for  modifying 
hJNL  b<  imdaries  allows  the  MPS  to  take 
over  pr  ivate  land  and  should  therefore 
be  dele  :ed. 

Servipe  Response:  The  NPS  does  not 
"take  oirer"  private  land  by  landmark 
designs  tion.  As  noted  above,  the  NNL 
Prograi  i  provides  information  on  the 
locatioi  I  and  status  of  important  natural 
featureii.  The  voluntary  cooperation  of 
private  property  owners  does  not 
restrict  the  owner's  use  of  his  or  her 
land.  Nd  change  is  made  in  the  final 
rule  has  ed  on  this  comment. 

Comi  nent  (modification  of  nationally- 
signific  mt  values):  One  respondent 
questio  led  the  need  for  a  provision,  as 
describ  jd  in  §  62.7(a),  to  allow  for 
modifications  in  the  description  of  an 
NNL's  nationally  significant  values  if 
scientis  ts  had  correctly  identified  all 
nationa  ly  significant  values  during  the 
original  designation  process. 

Servi  :e  Response:  This  section  is 
retaine<  in  the  final  rule  because  new 
informs  tion  may  be  discovered  or 
conditi(  ms  of  an  NNL  may  change. 

Comi  lent  (procedure  reference):  One 
responc  ent  suggested  that  §  62.7fb)  be 
revised  to  reference  §  62.4fb)  through 
§  62.4(j^  when  referring  to  the  expansion 
of  the  b  jundaries  of  an  NNL. 

Servii  :e  Response:  This  change  was 
made  ir  the  final  rule. 

Comi  lents  (minor  boundary 
adjustn  ents):  Some  respondents 
suggested  that  what  constituted  a  minor 
bounday  correction  under  §  62.8(e)  was 
unclear  One  respondent  suggested  that 
minor  b  b  defined  to  mean  that  boundary 
correcti  )ns  involve  only  properties 
owned  by  existing,  willing  NNL  owners. 
Anothei  respondent  suggested  that 
§62.7(e  specify  that  such  minor 
technici  il  corrections  Dnly  can  be  made 
with  OM  ner  consent.  One  respondent 
suggested  that  the  NPS  should  notify 
owners  pf  any  minor  technical  boundary 
correcti  ms  under  §  62.7(e). 

Servii  e  Response:  Section  62.7(e)  was 
changec  in  the  final  rule  to  include  a 
provisic  n  for  notifying  owners  in 
advance  of  any  proposed  minor 
technics  1  boundary  corrections  or  other 
adminis  trative  changes  in 
documentation.  Dependent  on  owner 
responsj  to  this  notification,  the  NPS 
will  det  jrmine  whether  the  proposed 
changes  constitute  such  minor  technical 
correctii  )ns  or  whether  the  procedures 
outlinec  under  §  62.4(d)  through  (j) 
should  le  followed.  In  addition, 
§62.7{e  was  changed  in  the  final  rule 
to  defin  J  a  minor  boundary  correction 


as  one  that  represents  a  change  in  less 
than  five  percent  of  the  original  total 
land  area  of  the  NNL. 

Comment  (boundary  delineation): 
One  respondent  suggested  the  addition 
of  a  section  to  the  regulations  to  provide 
for  completion  of  previously  incomplete 
delineations  of  boundaries  of  NNLs. 

Service  Response:  Section  62.7 
provides  for  adjustment  of  NNL 
boundaries,  including  completion  of 
previously  incomplete  boundary 
delineations.  No  change  was  therefore 
needed  in  the  final  rule. 

Issue  15:  Removal  of  Designation 

Comment  (peer  review):  One 
respondent  suggested  that,  when  the 
removal  of  an  NNL  designation  is 
considered  under  §  62.8(b),  one  of  the 
three  peer  reviewers  of  any  evaluation 
removal  process  be  from  the  NPS  to 
eliminate  bias. 

Service  Response:  When  possible,  the 
NPS  uses  non-NPS  evaluators  and  peer 
reviewers  to  obtain  objective,  scientific 
advice  for  particular  areas  and  types  of 
resources.  In  general,  NPS 
representatives  do  not  serve  as  peer 
reviewers.  The  NPS  reviews  all 
information  available,  as  described  in 
§  62.8(b),  before  determining  that  an 
area  no  longer  seems  to  merit 
designation  as  an  NNL. 

Comments  (area  information 
retention):  Some  respondents  suggested 
that  information  on  areas  fi-om  which 
NNL  designations  were  removed  under 
§  62.8  not  be  retained  by  the  NPS. 

Service  Response:  The  NPS  maintains 
information  as  required  under  Federal 
records  management  regulations. 
Information  on  areas  from  which  the 
designations  were  removed  is  also 
maintained  to  provide  a  documented 
record  of  the  actions,  decisions, 
notifications  and  other  pertinent 
information  for  the  NNL  Program.  No 
change  was  made  in  the  final  rule. 

Issue  16:  Miscellaneous  Comments 

Comment  (American  Indians):  One 
respondent  suggested  that  the  types  of 
agencies  and  organizations  with  which 
NPS  may  enter  into  agreements,  as 
described  in  §  62.9(a),  specifically 
include  Native  American  tribal 
governments  and  native  villages, 
corporations  and  communities. 

Service  Response:  This  change  was 
made  in  the  final  rule. 

Comments  (area  information 
dissemination):  One  respondent 
suggested  that  the  dissemination  of 
information  on  NNLs  associated  with 
Native  American  religious  or  other 
traditional  uses  may  reveal  such 
sensitive  information.  One  respondent 
suggested  that,  although  it  was 
acceptable  for  the  NPS  to  limit 


information  dissemination  on 
ecologically  or  geologically  firagile 
NNLs,  the  NPS  also  make  a  greater  effort 
to  disseminate  educational  information 
on  other  NNLs  and  on  the  NNL 
Program. 

Service  Response:  The  NPS  considers 
that  its  general  programs  and  policies 
about  education,  protection  of  sensitive 
information  and  culturally  significant 
properties  are  sufficient.  Therefore,  no 
change  was  made  in  the  final  rule. 

Comment  (procedures  handbook): 
One  respondent  suggested  that  the  NPS 
make  the  program  procedures 
handbook,  described  in  the 
SUPPLEMENTARY  INFORMATION  section  to 
the  proposed  rule,  available  for  public 
comment. 

Service  Response:  The  program 
handbook  is  an  interned  NPS 
administrative  manual  for  which  public 
comment  is  not  required.  Copies  of  the 
completed  handbook  will  be  available  to 
the  interested  public  on  request.  No 
change  was  made  in  the  final  rule. 

Comment  (program  documents):  One 
respondent  suggested  that  the  NPS  be 
required  to  maintain  and  publish  an 
updated  list  of  all  NNL  Program 
procedural  documents. 

Service  Response:  The  already 
mentioned  program  handbook  will 
reference  and  describe  other  program 
procedinal  documents.  No  change  was 
made  in  the  final  rule. 

Comments  (lawsuits/penalties):  Some 
respondents  suggested  that  the 
regulations  include  provisions  for  civil 
lawsuits  to  recover  costs,  damages  and 
attorney  fees  if  their  properties  had  been 
evaluated  or  designated  without  their 
consents.  Several  respondents  suggested 
that  the  regulations  provide  for 
penalties  for  NPS  employees  who 
violate  the  regulations  or  otherwise 
violate  landowner  rights. 

Service  Response:  The  NPS  does  not 
believe  these  measures  are  necessary,  or 
within  its  leged  authority,  and  therefore 
no  change  was  made  in  the  final  riile. 

Other  minor  editorial  changes  were 
made  in  the  final  rule.  These  changes 
were  to  improve  readability  or  clarity. 

Drafting  information 

Authors  participating  in  this 
rulemaking  came  from  the  National  Park 
Service,  the  Office  of  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks  and  the  Office  of  the  Solicitor. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  requiring  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995. 
The  notification  letter  which  NPS  sends 
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to  landowners  requesting  their  views 
about  NNL  designation  is  specifically 
exempted  from  Paperwork  Reduction 
considerations  according  to 
Departmental  guidelines  (381  DM 
Chapter  2,  Appendix  1)  under  A 
certifications,  consents  or 
acknowledgments.  The  status  form  used 
by  NPS  to  monitor  condition  of 
designated  NNLs  for  the  annual  Section 
8  report  is  primarily  filled  out  by  NPS 
personnel.  In  some  cases,  it  is 
completed  by  NNL  patrons,  i.e. 
scientists  and  others  who  volunteer  to 
monitor  the  condition  of  selected  NNLs 
on  behalf  of  NPS.  In  other  cases,  it  is 
filled  out  by  area  managers  of  other 
Federal  or  State  agencies  who  own 
NNLs.  It  is  NPS  opinion  that  completion 
of  the  form  is  not  solicited  from  private 
individual  owners  of  NNLs  and 
therefore  not  applicable  under  the 
Paperwork  Reduction  Act. 

Compliance  With  Other  Laws 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866.  The 
Department  of  the  Interior  has 
determined  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  or  require  the 
preparation  of  a  regulatory  analysis.  The 
effect  of  the  revisions  made  herein 
ensiu-es  that  owners,  including  but  not 
limited  to  local  governments,  small 
businesses,  and  other  small 
organizations,  are  fully  notified  in 
advance  and  have  the  opportunity  to 
comment  on  the  proposed  National 
natural  landmark  designation  and  that 
property  is  not  included  in  a 
designation  where  an  owner  objects  to 
designation.  The  total  estimated 
economic  effects  of  this  rule  on  small 
entities  are  therefore  negligible. 

The  revisions  ensure  that  all  owners 
are  fully  notified  in  advance  of  the 
agency's  consideration  of  their 
properties  as  potential  nationed  natural 
landmarks,  that  private  properties  are 
not  entered  for  purposes  of  evaluation 
without  owner  permission,  and  that 
property  is  not  designated  where  private 
property  owners  have  indicated  their 
objection  to  the  designation  in  a  manner 
specified. 

The  NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state  or  tribal  governments  or 
private  entities. 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 


provided  in  Section  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

This  rule  is  not  a  major  rule  imder  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)). 

The  NPS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  incompatible  uses  that 
may  compromise  the  natxire  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants.  Based  on  this 
determination,  this  rulemaking  is 
categorically  excluded  from  the 
procedural  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  guidelines  in  516  DM  6 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  (EA)  nor  an 
Environmental  Impact  Statement  (EIS) 
has  been  prepared. 

The  Department  of  the  Interior  has 
reviewed  this  rule  as  directed  by 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  to  determine  whether  this  rule 
includes  policies  that  imply  the  taking 
of  private  properties.  The  Depeirtment 
determined  that  this  rule  does  not  imply 
the  taking  of  private  properties  because 
it  does  not  deny  economically  viable 
use  of  any  distinct,  legally  protected 
property  interest  to  its  owner  or  to  have 
the  effect  of,  or  result  in,  a  permanent 
or  temporary  physical  occupation, 
invasion  or  deprivation.  National 
natural  landmark  designation  does  not 
change  ownership  of  property  and  does 
not  dictate  use  of  designated  property. 
The  effects  of  the  revisions  are  the 
strengthening  and  clarification  of 
notification  of  owners  that  properties 
are  being  considered,  the  explicit 
preclusion  of  entry  onto  private 
property  for  purposes  of  program  area 
evaluation  without  owner  permission, 
and  the  preclusion  of  designations  of 
areas  where  the  majority  of  the  private 
property  owners  indicated  their 
objection  as  specified. 

List  of  Subjects  in  36  CFR  Part  62 

Natural  resources. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

1.  36  CFR  Part  62  is  revised  to  read 
as  follows: 


PART  62— NATIONAL  NATURAL 
LANDMARKS  PROGRAM 

Sec. 

62.1  Purpose. 

62.2  Definitions. 

62.3  Effects  of  designation. 

62.4  Natural  landmark  designation  and 
recognition  process. 

62.5  Natural  landmark  criteria. 

62.6  Natural  landmark  monitoring. 

62.7  Natural  landmark  modifications. 

62.8  Natural  landmark  designation  removal. 

62.9  General  provisions. 

Authority:  16  U.S.C.  la-5,  461  et  seq.,  463. 
1908. 

i62.1    Purpose 

The  procedures  in  this  part  set  forth 
the  processes  and  criteria  for  the 
identification,  evaluation,  designation 
and  monitoring  of  national  natural 
landmarks. 

(a)  The  National  Natural  Landmarks 
Program  focuses  attention  on  areas  of 
exceptional  natural  value  to  the  nation 
as  a  whole  rather  than  to  one  particular 
State  or  locahty.  The  program 
recognizes  areas  preserved  by  Federal, 
State  and  local  agencies  as  well  as 
private  organizations  and  individuals 
and  encourages  the  owners  of  national 
natural  landmarks  to  voliuitarily 
observe  preservation  precepts. 

(b)  The  National  Natural  Landmarks 
Program  identifies  and  preserves  natural 
areas  that  best  illustrate  the  biological 
and  geological  character  of  the  United 
States,  enhances  the  scientific  and 
educational  values  of  preserved  arqas, 
strengthens  public  appreciation  of 
natiu-al  history,  and  fosters  a  greater 
concern  for  the  conservation  of  the 
nation's  natural  heritage. 

§62.2    Definitions. 

The  following  definitions  apply  to 
this  part: 

National  Natural  Landmark  is  an  area 
designated  by  the  Secretary  of  the 
Interior  as  being  of  national  significance 
to  the  United  States  because  it  is  an 
outstanding  example(s)  of  major 
biological  and  geological  features  found 
within  the  boundaries  of  the  United 
States  or  its  Territories  or  on  the  Outer 
Continental  Shelf. 

National  Registry  of  Natural 
Landmarks  is  the  official  listing  of  all 
designated  national  natiu^  landmarks. 

National  significance  describes  an 
area  that  is  one  of  the  best  examples  of 
a  biological  community  or  geological 
feature  within  a  natural  region  of  the 
United  States,  including  terrestrial 
communities,  landforms,  geological 
features  and  processes,  habitats  of 
native  plant  and  animal  species,  or 
fossil  evidence  of  the  development  of 
life. 
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Natl  ral  region  is  a  distinct 
physiographic  province  having  similar 
geologic  history,  structures,  and 
landfoims.  The  basic  physiographic 
characi  eristics  of  a  natural  region 
influerce  its  vegetation,  climate,  soils, 
and  an  mal  life.  Examples  include  the 
Atlantic  Coastal  Plain,  Great  Basin,  and 
Brooks  Range  natinal  regions. 

Own  ?r  means  the  individual(s), 
corpor^tion(s),  or  partnership(s)  holding 
fee  simble  tide  to  property,  or  the  head 
of  the  (  ublic  agency  or  subordinate 
emplo)  ee  of  the  public  agency  to  whom 
such  ai  ithority  was  delegated  and  who 
is  responsible  for  administering  publicly 
ownedland.  Owner  does  not  include 
indivicKials,  partnerships,  corporations, 
or  public  agencies  holding  easements  or 
less  thap  fee  interests  (including 
leaseho  Ids)  of  any  form.  A  Native 
Americ  m  tribe  that  is  the  beneficial  fee 
simple  owner  of  lands,  with  the  United 
States  a  s  trustee,  will  be  considered  as 
owner  ( if  private  property  for  the 
purposi  (s  of  this  part.  Similarly, 
individual  memberfs)  of  a  Native 
Americ  m  tribe  who  are  beneficial 
ownerlii)  of  property,  allottee(s)  held  in 
trust  b>  the  United  States,  will  be 
conside  red  as  owner(s)  of  private 
propert  y  for  the  piuposes  of  this  part. 

Poter  tial  national  natural  lanamark 
means  jin  area  that,  based  on 
recomn  endation  or  initial  comparison 
with  ot]  ler  areas  in  the  same  natural 
region,  ;eems  to  merit  further  study  of 
its  meri  ts  for  possible  national  nattiral 
landmark  designation. 

Prejuaucial  procedural  ^rror  is  one 
that  reasonably  may  be  considered  to 
have  afiected  the  outcome  of  the 
designa  :ion  process. 

Hepn  sentative  refers  to  any  public  or 
private  Individual,  agency,  or 
organizttion  that  is  performing  actions 
related  jo  the  identification,  evaluation, 
designa|ion  or  monitoring  of  national 
natural  landmarks  on  behalf  of  or  in 
cooperation  with  the  National  Park 
Service  [NFS),  either  under  a 
contraci  ual  agreement  or  as  a  volunteer. 

Scien  ist  refers  to  an  individual  whose 
combini  ition  of  academic  training  and 
professi  anal  field  experience  in  the 
natural  region  qualifies  him/her  to 
identify  and  comparatively  evaluate 
natural  ireas  at  the  regional  or  national 
level. 

§  62.3    E  ffects  of  designation. 

(a)  De  signation  of  an  area  by  the 
Secretai  y  as  a  national  natiual  landmark 
is  not  a  [and  withdrawal,  does  not 
change  (he  ownership  of  an  area,  and 
does  noi  dictate  activity.  However, 
Federal  agencies  consider  the  imique 
properties  of  designated  national  natural 
landmaiks  and  of  areas  that  meet  the 


criteria  for  national  significance  in  their 
planning  and  impact  analysis  (see 
§  62.6(f)),  and  there  may  be  State  or 
local  planning  or  land  use  implications. 
Designation  as  a  national  natural 
landmark  does  not  require  or  mandate 
under  Federal  law  any  further  State  or 
local  planning,  zoning  or  other  land-use 
action  or  decision.  Owners  who  agree  to 
have  their  lands  designated  as  a  national 
natural  landmark  do  not  give  up  under 
Federal  law  any  legal  rights  and 
privileges  of  ownership  or  use  of  the 
area.  The  Department  does  not  gain  any 
property  interests  in  these  lands. 

(b)  Benefits  of  national  natural 
landmark  designation  include  the 
positive  recognition  and  appreciation  of 
nationally  significant  resources  and  the 
ability  of  public  agencies  and  private 
individuals  and  organizations  to  make 
more  informed  development  and 
planning  decisions  early  in  regional 
planning  processes.  In  addition,  some 
private  owners  of  commercially 
operated  national  natiu'al  landmarks 
that  are  open  to  public  visitation  may 
choose  to  recognize  and  emphasize  the 
national  significance  of  the  areas  by 
providing  descriptive  information  to  the 
public.  Under  section  170(h)  of  the 
United  States  Internal  Revenue  Code, 
some  owners  of  national  natural 
landmarks  may  be  eligible  to  claim  a 
charitable  contribution  deduction  on 
their  Federal  income  tax  for  qualified 
interests  in  their  natural  landmark 
property  donated  for  a  qualified 
conservation  purpose  to  a  qualified 
conservation  organization. 

(c)  The  Secretary  will  provide  an 
annual  report  to  the  Congress  on 
damaged  or  threatened  designated 
national  natural  landmarks  (see 

§  62.6(b)).  The  Secretary  will  also  report 
to  the  Advisory  Council  on  Historic 
Preservation  any  designated  national 
natural  landmarks  that  may  be 
irreparably  lost  or  destroyed  by  surface 
mining  activity  (see  §  62.6(e)). 

§62.4    Natural  landmarl(  designation  and 
recognition  process. 

(a)  Identification.  Potential  national 
natural  landmarks  are  identified  in  the 
following  manner. 

(1)  Natural  region  studies.  The  NFS 
conducts  inventories  of  the 
characteristic  biological  and  geological 
features  in  each  natural  region  to 
provide  a  scientific  basis  for  identifying 
potential  national  natural  landmarks. 
The  NFS  is  responsible  for  the 
completion  of  these  studies,  which  are 
generally  done  by  qualified  scientists 
under  contract.  A  study  provides  a 
classification  and  description  of 
biological  and  geological  features  in  that 
natural  region  and  an  annotated  list  of 


areas  that  illustrate  those  features. 
During  a  study,  the  NPS  or  any 
representative  of  the  NPS  may  enter 
onto  land  only  after  receiving  written 
permission  from  the  owner(s)  of  that 
land,  except  when  the  land  is  publicly 
owned  land  emd  otherwise  open  to  the 
public. 

(2)  Other  entities,  (i)  Any  public  or 
private  entity  may  suggest  an  area  for 
study  and  possible  national  natural 
landmark  designation.  The  entities 
include: 

(A)  Federal  agency  programs  that 
conduct  inventories  in  order  to  identify 
areas  of  special  interest,  for  example, 
essential  wildlife  habitat,  research 
natural  areas,  and  areas  of  critical 
environmental  concern;  and 

(B)  State  natural  area  programs  that 
systematically  and  comprehensively 
classify,  identify,  locate  and  assess  the 
protective  status  of  the  biologiccd  and 
geological  featines  located  in  a  State. 

(ii)  If  an  individual,  agency  or 
organization  that  suggests  an  area  for 
national  natural  landmark  consideration 
is  not  the  owner  of  the  area,  written 
permission  of  the  0Mmer{s)  is  required  to 
enter  onto  the  PNNL  to  gather 
information,  except  when  the  land  is 
publicly  owned  and  otherwise  open  to 
the  public. 

(3)  After  receiving  the  suggestions 
from  a  natural  region  study  and 
suggestions  from  other  sources,  the  NPS 
determines  which  PNNL  merit  further 
study  for  possible  national  natural 
landmark  designation.  This 
determination  is  based  on  comparison 
with  existing  national  natural 
landmarks  in  the  natural  region,  the 
national  natural  landmark  criteria  (see 

§  62.5)  and  other  information. 

(b)  First  Notification.  (1)  Before  a 
potential  national  natural  landmark  is 
evaluated  by  scientists  as  described  in 
paragraph  (c)  of  this  section,  the  NPS 
notifies  the  owner(s)  in  writing,  except 
as  specified  in  paragraph  (b)(2)  of  this 
section. 

(i)  This  notice  advises  the  owner(s) 
that  the  PNNL  is  being  considered  for 
study  for  possible  national  natural 
landmark  designation  and  provides 
information  on  the  National  Natural 
Landmarks  Program,  including  an 
explanation  of  the  effects  of  national 
natural  landmark  designation  as 
described  in  §62.3. 

(ii)  The  notice  also  provides  the 
owner  with  available  information  on  the 
area  and  its  tentatively  identified 
significance,  solicits  the  owner's 
comments  on.  the  area,  including  any 
information  on  current  or  anticipated 
land  use  or  activities  that  may  affect  the 
area's  natural  values,  integrity,  or  other 
matters  of  concern,  and  informs  the 
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owner  of  the  source  of  the  suggestion  for 
consideration. 

(iii)  The  notice  also  requests  owner 
permission  to  enter  the  property,  unless 
the  area  is  otherwise  open  to  the  public, 
so  the  NPS  or  its  representative  can 
conduct  an  on-site  evaluation  of  the 
PNNL  as  described  under  paragraph  (c) 
of  this  section,  and  advises  the  owner  of 
the  procedures  the  NPS  will  follow  in 
considering  the  PNNL  for  possible 
designation. 

(2)  Before  a  potential  national  natural 
landmark  having  50  or  more  owners  is 
evaluated  by  scientists  as  described  in 
paragraph  (c)  of  this  section,  the  NPS 
provides  general  notice  to  property 
owners.  This  general  notice  is  published 
in  one  or  more  local  newspapers  of 
general  circulation  in  the  area  in  which 
the  potential  national  natural  landmark 
is  located.  The  notice  provides  the  same 
information  listed  under  paragraph 
(b)(1)  of  this  section. 

(3)  During  an  on-site  evaluation  as 
described  in  paragraph  (c)  of  this 
section,  the  NPS  or  any  representative  of 
the  NPS  will  not  enter  onto  land 
without  permission  from  the  owner(s), 
except  when  the  land  is  publicly  owned 
and  otherwise  open  to  the  public.  The 
NPS  may  complete  evaluations  of  PNNL 
by  using  other  information,  including 
information  that  was  previously 
gathered  by  other  Federal  or  State 
agencies  or  gained  from  other  scientific 
studies.  The  NPS  notifies  owners  if 
areas  are  evaluated  from  existing 
information  not  requiring  land  entry. 

(4)  The  described  procedures  for 
providing  written  notification  to  owners 
and  receiving  responses  from  owners 
about  the  first  notification  are  the 
responsibility  of  the  NPS  and  cannot  be 
delegated  to  any  representative  of  the 
NPS. 

(c)  Evaluation.  (l)The  NPS  uses  the 
national  natm-al  landmark  criteria  in 
§  62.5  to  evaluate  the  potential  natural 
landmark.  Potential  national  natiu-al 
landmarks  are  evaluated  on  a  natural 
region  basis;  i.e.,  similar  areas  that 
represent  a  particular  type  of  featiire 
located  in  the  same  natural  region  are 
compared  to  identify  examples  that  are 
most  illustrative  and  have  die  most 
intact,  undisturbed  integrity. 

(2)  Evaluations  are  done  by  quahfied 
scientists  who  are  familiar  with  the 
natural  region  and  its  types  of  biological 
and  geological  features.  Evaluators  make 
a  detailed  description  of  the  area, 
including  a  proposed  boundary  map, 
and  assess  its  regional  standing  using 
the  national  natural  landmark  criteria 
(see  §  62.5)  and  any  additional 
information  provided  by  the  NPS. 
Evaluation  reports  must  have  been 
completed  or  updated  within  the 


previous  2  years  in  order  to  be 
considered  by  the  NPS. 

(3)  Completed  evaluation  reports  are 
reviewed  by  no  fewer  than  three  peer 
reviewers,  who  are  scientists  familiar 
with  the  biological  or  geological  features 
of  the  area  or  natural  region.  These 
reviewers  provide  the  NPS  with 
information  on  the  scientific  merit  and 
strength  of  supportive  documentation  in 
the  evaluation  report.  On  the  basis  of 
evaluation  report(s)  and  the  findings  of 
the  peer  reviewers,  the  NPS  makes  a 
determination  that: 

(i)  The  PNNL  does  or  does  not  appear 
to  qualify  for  national  natural  landmark 
designation;  or 

(ii)  Additional  information  is  required 
before  a  decision  can  be  made  about  the 
status  of  the  PNNL. 

(4)  When  a  PNNL  does  not  seem  to 
qualify  for  national  natin*al  landmark 
designation,  the  NPS  notifies  the 
owner(s)  as  prescribed  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(d)  Second  Notification.  (1)  When  the 
Director  determines  that  an  area  meets 
the  criteria  for  national  significance,  the 
NPS  notifies  the  owner(s)  in  writing, 
except  as  specified  in  paragraph  (d)(2) 
of  this  section. 

(i)  The  notice  references  the  rules  in 
this  part,  advises  the  owners  of  the 
procedures  the  NPS  follows  and  of  the 
effects  of  national  natiiral  landmark 
designation  as  described  in  §  62.3, 
provides  the  owner(s)  with  a  copy  of  the 
evaluation  report,  and  provides  the 
owner{s)  with  the  opportunity  to 
comment.  The  list  of  owners  must  be 
obtained  from  official  land  or  tax 
records,  whichever  is  most  appropriate, 
within  90  days  before  issuing  the 
second  notification. 

(ii)  If  in  any  State  the  land  or  tax 
records  are  not  helpful,  the  NPS  can 
seek  alternative  sources  to  identify  the 
owners. 

(iii)  The  NPS  is  responsible  for 
notifying  only  owners  whose  names 
appear  on  the  list. 

(2)  If  an  area  has  more  than  50 
owners,  the  NPS  provides  a  general 
notice  to  the  property  owners.  NPS  will 
publish  a  general  notice  in  one  or  more 
local  newspapers  of  general  circulation 
in  the  region  in  which  the  area  is 
located.  A  copy  of  the  evaluation  report 
is  made  available  on  request.  In 
addition,  the  NPS  may  conduct  a  public 
information  meeting,  if  widespread 
local  public  interest  warrants  it  or  if 
requested  by  the  executive  of  the  local 
governmental  jurisdiction  in  which  the 
area  is  located. 

(3)  In  addition,  NPS  notifies 
appropriate  authorities,  organizations 
and  individuals.  The  notices  reference 
these  rules  and  advise  the  recipient  of 


the  proposed  action,  of  the  procedures 
the  NPS  follows,  and  of  the  effects  of 
national  nattiral  landmark  designation 
as  described  in  §  62.3.  Notice  of  the 
proposed  action  is  published  also  in  the 
Federal  Register.  NPS  will  notify: 

(i)  The  executive  of  the  local 
governmental  jurisdiction  in  which  the 
area  (PNNL)  is  located; 

(ii)  The  governor  of  the  State; 

(iii)  Other  appropriate  State  officials; 

(iv)  Senators  and  members  of 
Congress  who  represent  the  district  in 
which  the  area  is  located; 

(v)  Native  American  tribal 
govenmients  and  native  villages  and 
corporations  in  the  region:  and 

(vi)  Other  interested  authorities, 
organizations  and  individuals  as 
deemed  appropriate. 

(4)  All  notified  entities,  including 
non-owners,  have  60  days  to  provide 
comments  before  NPS  decides  whether 
the  area  meets  the  criteria  for  national 
significance.  To  assist  in  the  evaluation 
of  a  area,  comments  shoiild,  among 
other  factors,  discuss  the  area's  features 
and  integrity.  Information  is  also 
welcome  on  current  or  anticipated  land 
use  or  threats  that  could  effect  the  area. 
Any  party  may  request  a  reasonable 
extension  of  the  comment  period  when 
additional  time  is  required  to  study  and 
comment  on  a  landmark  proposal.  The 
Director  may  grant  these  requests  if  he 
or  she  determines  they  are  in  the  public 
interest.  All  comments  received  are 
considered  in  the  national  natural 
landmark  designation  process. 

(5)  Upon  individual  or  general 
notification,  any  owner  of  private 
property  within  a  PNNL  who  wishes  to 
object  to  national  natural  landmark 
designation  must  submit  a  notarized 
statement  to  the  Director  to  certify  that 
he  or  she  is  the  sole  or  partial  owner  of 
record  and  he  or  she  objects  to  the 
designation.  These  statements  will  be 
submitted  during  the  60-day  comment 
period.  Upon  receipt  of  objections  to  the 
designation  of  a  PNNL  consisting  of 
multiple  parcels  of  land,  the  NPS  must 
determine  how  much  of  it  consists  of 
owners  who  object  to  designation.  If  an 
owner  whose  name  is  not  on  the 
ownership  list  developed  by  the  NPS 
certifies  in  a  notarized  statement  that  he 
or  she  is  the  sole  or  partial  owner  of  the 
area,  NPS  will  take  into  account  his  or 
her  views  about  designation.  In 
circumstances  where  a  single  parcel  of 
land  within  a  PNNL  has  more  than  one 
fee  simple  owner,  an  objection  to 
designation  of  that  property  must  be 
submitted  by  a  majority  of  the  owners. 

(6)  All  describea  procedures  for  the 
notification  of  owners  and  r-3ceiving 
responses  from  owners  in  the  second 
notification  process  are  the 
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respoi  sibility  of  the  NPS  and  cannot  be 
deiega  ted  to  any  representative  of  the 
NPS. 

(e)  ^gnificance  determination.  (1) 
NPS  M  ill  review  all  documentation 
inducing,  but  not  limited  to,  evaluation 

peer  reviews,  and  received 
^nts.  If  NPS  determines  that  a 
ioes  not  meet  the  criteria  for 

significance  (see  §  62.5).  the 
ill  notify  the  owner(s)  in  writing 
3ir  land  is  no  longer  under 
eration  for  national  natural 
rk  designation.  If  PNNL  are 
I  by  50  or  more  parties,  the  NPS 
ibiish  a  general  notice  as 
led  in  paragraph  (d)(2)  of  this 
sectiot .  In  addition,  the  NPS  will  notify 
in  writing  officials,  individuals  and 
organi;  lations  notified  under  paragraph 
(d)(3)  (  f  this  section. 

(2)  V^hen  the  NPS  determines  that  a 
PNNL  neets  the  criteria  for  national 
signifi(  :ance,  the  NPS  determines 
wheth(  sr  any  private  property  owners 
submit  ted  valid  written  objection  to 
design  ition. 

(f)  A  vas  meeting  criteria.  When  the 
Director  of  NPS  determines  by  all 
availat  le  information  that  a  PNNL  meets 
the  crii  eria  for  national  significance,  but 
some  p  rivate  property  owners  submitted 
writter  objections  to  the  proposed 
nation!  J  natural  landmark  designation, 
the  NP  5  maintains  all  this  information 
about  t  le  area  and  which  shall  be 
available  as  part  of  the  environmental 
analysis  for  any  major  federal  action  for 
purpos  Bs  of  NEPA  which  impacts  the 
NNL  oi  these  other  lands.  Notice  of  this 
action  s  provided  by  the  NPS  to  the 
owners  as  specified  in  paragraphs  (d)(1) 
and  (2)  of  this  section  and  to  officials, 
indivic  uals  and  organizations  notified 
under  I  laragraph  (d)(3)  of  this  section.  If 
some  b  jt  not  all  of  the  property  owners 
within  a  PNNL  object  to  designation,  the 
NPS  w  11  exclude  the  objecting 
properl  ies  and  proceed  with  the  process 
only  if  jnough  area  remains  of  non- 
objecting  properties  to  allow  sufficient 
representation  of  the  significant  natiual 
featurei!. 

(g)  N  itional  Park  System  Advisory 
Board.  1)  The  Director  of  the  NPS 
review!  the  documentation  of  each  area 
that  me  ets  the  criteria  for  national 
signific  ance.  When  the  Director 
determ  nes  that  the  requirements  of  this 
part  we  re  met  and  that  enough  non- 
objectii  ig  valid  private  property  owners 
exist  to  encompass  an  adequate  portion 
of  the  rationally  significant  featiues,  the 
Directo  r  submits  the  information  on  the 
area  (PI  4NL)  to  the  National  Park  System 
Advisoy  Board.  The  board  reviews  the 
informs  tion  and  recommends  whether 
or  not  t  le  land  with  consenting  owners 


qualifies  for  national  natural  landmark 
designation. 

(2)  Notice  of  Advisory  Board  meetings 
to  review  national  natural  landmark 
nominations  and  meeting  agendas  are 
provided  at  least  60  days  in  advance  of 
the  meeting  by  publication  in  the 
Federal  Register.  The  NPS  also  mails 
copies  of  the  notice  directly  to 
consenting  owners  of  areas  that  are  to  be 
considered  at  each  meeting.  Interested 
parties  are  encouraged  to  submit  written 
comments  and  recommendations  that 
will  be  presented  to  the  board. 
Interested  parties  may  also  attend  the 
board  meeting  and  upon  request  may 
address  the  board  concerning  an  area's 
national  significance. 

(h)  Submission  to  the  Secretary.  The 
Director  submits  the  recommendation  of 
the  Advisory  Board  and  materials  that 
the  Director  developed  to  the  Secretary 
for  consideration  of  the  nominated  area 
for  national  natural  landmark 
designation. 

(i)  Designation.  The  Secretary  reviews 
the  materials  that  the  Director  submitted 
and  any  other  documentation  and 
makes  a  decision  on  national  natural 
landmark  designation.  Areas  that  the 
Secretary  designates  as  national  natinal 
landmarks  are  added  to  the  National 
Registry  of  Natural  Landmarks. 

())  Third  notification.  When  the 
Secretary  designates  an  area  as  a 
national  natural  landmark,  the  Secretary 
notifies  in  writing  the  landmark 
owner(s)  of  areas  with  fewer  than  50 
owners.  A  general  notice  of  designated 
areas  with  50  or  more  owners  is 
published  in  one  or  more  local 
newspapers  of  general  circulation  in  the 
area.  The  Secretary  also  notifies  the 
executive  of  the  local  governmental 
jurisdiction  in  which  the  landmark  is 
located.  Native  American  tribal 
governments  and  native  villages  and 
corporations  in  the  area,  the  governor  of 
the  State,  the  congressional  members 
who  represent  the  district  and  State  in 
which  the  landmark  is  located,  and 
other  interested  authorities, 
organizations  and  individuals  as 
deemed  appropriate.  The  NPS  prepares 
the  notifications  and  is  responsible  for 
their  distribution.  Notices  of  new 
designations  are  also  published  in  the 
Federal  Register. 

(k)  Presentation  of  plaque  and 
certificate.  (1)  After  the  Secretary 
designates  an  area  as  a  national  natural 
landmark,  the  NPS  may  provide  each 
owner  who  so  requests  with  a  certificate 
signed  by  the  Secretary  of  the  Interior 
and  the  Director  of  the  NPS  at  no  cost 
to  the  owner(s).  This  certificate 
recognizes  the  owner's  interest  in 
protecting  and  managing  the  area  in  a 
manner  that  prevents  the  loss  or 


deterioration  of  the  natural  values  on 
which  landmark  designation  is  based. 

(2)  If  appropriate,  NPS  may  also 
provide  without  charge  a  bronze  plaque 
for  display  in  or  near  the  national 
natural  landmark.  Upon  request,  and  to 
the  extent  NPS  resources  permit,  the 
NPS  may  help  arrange  and  participate  in 
a  presentation  ceremony.  In  accepting  a 
plaque  or  certificate,  owners  give  up 
none  of  the  rights  and  privileges  of 
ov^mership  or  use  of  the  landmark  and 
the  Department  of  the  Interior  does  not 
acquire  any  interest  in  the  designated 
property.  After  a  presentation,  the 
plaque  remains  the  property  of  NPS.  If 
the  landmark  designation  is  removed  in 
accordance  with  the  procedures  in 
§  62.8,  NPS  may  reclaim  the  plaque. 

§62.5    Natural  landmark  criteria. 

(a)  Introduction.  (1)  National 
significance  describes  an  area  that  is  one 
of  the  best  examples  of  a  biological  or 
geological  featiu^  known  to  be 
characteristic  of  a  given  natural  region. 
Such  features  include  terrestrial  and 
aquatic  ecosystems;  geologic  structures, 
exposures  and  landforms  that  record 
active  geologic  processes  or  portions  of 
earth  history;  and  fossil  evidence  of 
biological  evolution.  Because  the 
general  character  of  natural  diversity  is 
regionally  distinct  and  correlated  with 
broad  patterns  of  physiography,  many 
types  of  natural  features  are  entirely 
inside  one  of  the  33  physiographic 
provinces  of  the  nation,  as  defined  by 
Fenneman  (Physiographic  Divisions  of 
the  United  States.  1928)  and  modified  as 
needed  by  the  NPS. 

(2)  Because  no  uniform,  nationally 
applicable  classification  scheme  for 
biological  communities  or  geological 
features  is  accepted  and  used  by  the 
majority  of  organizations  involved  in 
natural-area  inventories,  a  classification 
system  for  each  inventory  of  a  natural 
region  was  developed  to  identify  the 
types  of  regionally  characteristic  natural 
features  sought  for  representation  on  the 
National  Registry  of  Natural  Landmarks. 
Most  types  represent  the  scale  of 
distinct  biological  communities  or 
individual  geological,  paleontological. 
or  physiographic  features,  most  of 
which  can  be  mapped  at  the  Earth's 
surface  at  1:24.000  scale  or  are  traceable 
in  the  subsurface.  In  some  cases,  the 
NPS  may  further  evaluate  only  a 
significant  segment  of  a  given  natural 
feature,  where  the  segment  is 
biologically  or  geologically 
representative  and  where  the  entire 
feature  is  so  large  as  to  be  impracticable 
for  natural  landmark  consideration  (e.g., 
a  moxmtain  range).  Almost  two-thirds  of 
all  national  natiual  landmarks  range 
from  about  10  to  5,000  acres,  but  some 
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are  larger  or  smaller  because  of  the  wide 
variety  of  natural  features  recognized  by 
the  National  Natural  Landmarks 
Program. 


(b)  Criteria.  NPS  uses  the  following 
criteria  to  evaluate  the  relative  quality  of 
areas  as  examples  of  regionally 
characteristic  natural  features: 


(1)  Primary  criteria.  Primary  criteria 
for  a  specific  type  of  natiu^  feature  are 
the  main  basis  for  selection  and  are 
described  in  the  following  table: 


Criterion 

Description 

Example 

Illustrative  character 

Present  condition  

Area  exhibits  a  combination  of  well-developed  components  that  are 
recognized  in  the  appropriate  scientific  literature  as  characteristic 
of  a  particular  type  of  natural  feature.  Should  be  unusually  illus- 
trative, rather  than  merely  statistically  representative. 

Area  has  been  less  disturbed  by  humans  than  other  areas  

Alpine  glacier  with  classic  shape,  unusual 
number  of  glaciological  structures  like  cre- 
vasses, and  well-developed  bordering  mo- 
raine sequences. 

Large  beech  maple  forest,  only  a  small  por- 
tion of  which  has  been  logged. 

(2)  Secondary  criteria.  Secondary 
criteria  are  provided  for  additional 


consideration,  if  two  or  more  similar 
area  caimot  be  ranked  using  the  primary 


criteria.  Secondary  criteria  are  described 
in  the  following  table: 


Criterion 


Description 


Example 


Diversity 
Rarity  .... 


Value  for  Science  and 
Education. 


In  addition  to  its  primary  natural  feature,  area  contains  high  quality 
examples  of  other  biological  and/or  geological  features  or  proc- 
esses. 

In  addition  to  its  primary  natural  feature,  area  contains  rare  geologi- 
cal or  paleontological  feature  or  biological  community  or  provides 
high  quality  habitat  for  one  or  more  rare,  threatened,  or  endan- 
gered species. 

Area  contains  known  or  potential  information  as  a  result  of  its  asso- 
ciation with  significant  scientific  discovery,  concept,  or  exception- 
ally extensive  and  long  term  record  of  on-site  research  and  there- 
fore offers  unusual  opportunities  for  public  interpretation  of  the  nat- 
ural history  of  the  United  States. 


Composite  volcano  that 
thermal  phenomena. 


also  illustrates  geo- 


Badlands, 
fossils. 


Including  strata  that  contain  rare 


Dunes  landscape  where  process  of  ecological 
succession  was  noted  for  first  time. 


§  62.6    Natural  landmark  monitoring. 

(a)  Owner  contact.  The  Field  Offices 
of  the  NPS  maintain  periodic  contacts 
■with  the  ov^Tiers  of  designated  national 
natural  landmarks  to  determine  whether 
the  Icmdmarks  retain  the  values  that 
qualified  them  for  landmark  designation 
and  to  update  administrative  records  on 
the  areas.  ♦ 

(b)  Section  8  Report.  (1)  The 
Secretary,  through  the  NPS,  prepares  an 
annual  report  to  the  Congress  on  all 
designated  national  natural  landmarks 
with  known  or  anticipated  damage  or 
threats  to  one  or  more  of  the  resources 
that  made  them  nationally  significant. 
This  report  is  mandated  by  Section  8  of 
the  National  Park  System  General 
Authorities  Act  of  1970,  as  amended, 
(16  U.S.C.  la-5). 

(2)  A  landmark  is  included  in  this 
report  if  it  has  lost  or  is  in  imminent 
danger  of  losing  all  or  part  of  its  natiural 
character  to  such  a  degree  that  one  or 
more  of  the  values  that  made  it 
nationally  significant  are  or  will  be 
irreversibly  damaged  or  destroyed.  In 
assessing  the  status  of  a  landmark,  NPS 
considers  the  condition  of  the  landmark 
at  the  time  of  designation,  including  any 
changes  that  have  occurred  and  any 
threats  that  could  impact  it  in  the 
future. 

(3)  Section  8  also  requires  the 
Secretary  to  make  recommendations  to 
the  Congress  on  qualified  areas  for 


consideration  as  additions  to  the 
National  Park  System.  No  legal  mandate 
requires  that  the  Congress  take  further 
action  about  national  natural  landmarks 
listed  as  damaged  or  threatened  or  about 
areas  that  are  recommended  for  possible 
future  additions  to  the  National  Park 
System. 

(4)  NPS  Regional  Offices  are 
responsible  for  monitoring  the  condition 
of,  and  for  completing  status  reports  on, 
all  designated  national  natiu-al 
landmarks  in  their  regions.  In  some 
cases,  the  NPS  may  arrange  with  outside 
individuals,  agencies  or  organizations  to 
monitor  the  status  of  selected  national 
natural  landmarks.  NPS  or  its 
representative  usually  monitors  national 
natural  landmark  condition  and  status 
during  a  visit. 

(c)  Monitoring.  (1)  The  NPS  or  its 
representative  notifies  the  owner{s)  of  a 
national  natural  landmark  of  his  or  her 
pending  visit  to  the  area  to  determine  its 
status  and  condition,  and  informs  the 
owner(s)  of  the  purposes  of  monitoring 
and  its  relation  to  the  Secretary's  aimual 
report  on  threatened  or  damaged 
landmarks. 

(2)  While  monitoring  conditions  of 
designated  national  natural  landmarks, 
neither  NPS  nor  its  representative  will 
enter  onto  private  property  or  onto    . 
public  lands  that  are  not  otherwise  open 
to  the  public  without  first  obtaining 
permission  from  the  owner(s)  or 


administrators).  The  NPS  may  monitor 
landmark  condition  without  entering 
onto  lands  where  required  permission 
has  not  been  granted  by  using  other 
existing  information,  including 
telephone  conversations  with  the 
owner{s)  or  manager(s)  of  the  area, 
written  materials  provided  by  the  owner 
or  manager,  or  information  previously 
developed  by  other  Federal  or  State 
agencies  or  other  scientific  studies.  The 
NPS  provides  owners  with  copies  of 
monitoring  reports  on  their  property, 
which  will  include  the  name  and 
affiliation  of  the  individual(s)  who 
completed  the  report. 

(d)  Section  8  report  preparation.  (1) 
After  completion  of  landmark 
monitoring,  the  NPS  Regional  Offices 
forward  their  findings  and 
recommendations  to  the  NPS 
Washington  Office.  The  NPS 
Washington  Office  reviews  the  Regional 
Office  findings  and  recommendations 
and  prepares  a  draft  report  listing  only 
the  national  natural  landmarks  with 
significant  known  or  anticipated 
damage  or  threats  to  the  integrity  of  one 
or  more  of  the  resoiu-ces  that  made  the 
area  nationally  significant. 

(2)  Pertinent  portions  of  this  draft 
report,  including  any  executive 
summary,  are  provided  to  the  owrnerfs) 
or  administrator(s)  of  national  natural 
landmarks  listed  as  is  feasible,  as  well 
as  to  other  interested  authorities, 
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organi;  ations  and  individuals.  All 
indivic  uals  have  30  days  to  provide 
written  comments  to  the  NPS  on  the 
dfcdt  report.  Comments  may  include 
additio  nal  information  on  die  condition 
of  land  marks  or  on  the  nature  or 
immini  snce  of  reported  damage  or 
threats  to  these  landmarks.  Owners  are 
also  asi  ;ed  to  indicate  whether  they 
would  ike  to  receive  a  copy  of  the  final 
report,  as  described  in  paragraph  (d)(3) 
of  this  lection. 

(3)  T  le  NPS  reviews  all  comments  on 
the  dra  t  report  and  prepares  a  final 
report,  which  the  Director  transmits  to 
the  Sec  retary  for  submission  to  the 
Congrei  ;s.  Upon  release  of  the  final 
report,  iie  NPS  will  provide  a  copy  of 
the  repi  )rt  to  the  owner(s)  of  landmarks 
who  an  i  listed  in  the  report  and  have 
request  ;d  copies  and  to  other  interested 
authori  ies,  organizations  and 
individ  jals. 

(e)  M  ning  in  the  Parks  Act.  If  the  NPS 
determi  nes  that  an  entire  or  partial 
nationa  natural  landmark  may  be 
irreparj  bly  lost  or  destroyed  by  surface 
mining  activity,  including  exploration 
for  or  r(  moval  or  production  of  minerals 
or  mate  -ials,  NPS  notifies  the  person 
that  is  c  onducting  the  activity  and 
prepare  5  a  report  that  identifies  the 
basis  fo  •  the  finding  that  the  activity 
may  cai  ise  irreparable  loss  or 
destruc  ion.  The  NPS  also  notifies  the 
owner(s )  of  the  national  natural 
landma  k  in  writing  of  its  finding.  The 
NPS  sulimits  to  the  Advisory  Council  on 
Historic  Preservation  the  report  and  a 
request  "or  advice  about  alternative 
measur(  s  that  may  be  taken  by  the 
United  ',  >tates  to  mitigate  or  abate  the 
activity  The  authority  for  this  action  is 
containi  id  in  Section  9  of  the  Mining  in 
the  Parks  Act  of  1976  (16  U.S.C.  1908). 

(0  Na  ioial  Environmental  Policy  Act. 
Federal  jgeucies  should  consider  the 
existenc  e  and  location  of  designated 
national  natxual  landmarks,  and  of  areas 
found  tc  meet  the  criteria  for  national 
significc  nee,  in  assessing  the  effects  of 
their  act  ivities  on  the  environment 
under  s«  ction  102(2)(c)  of  the  National 
Environ  nental  Policy  Act  (42  U.S.C. 
4321).  T  le  NPS  is  responsible  for 
providii  g  requested  information  about 
the  Nati  3nal  Natural  Landmarks 
Program  for  these  assessments. 

§  62.7    ^  atural  landmark  modifications. 

(a)  De  ermination  of  need  for 
modifici  itions.  After  designation,  the 
fic^tion  of  the  boundaries  of  a 
ndmark,  and/or  revision  of 
on  about  it,  may  be 
appropriate.  For  example,  because  of 
fc  rmation  or  changes  in  the 
of  an  NNL,  the  boundary  may 
reduced  or  expanded  or 


modi 

natural 

informal 

approp 

new  in 

conditio^! 

have  to 


>ei 


information  about  the  NNL  may  have  to 
be  revised.  Additional  study  may  reveal 
that  the  area  has  nationally  significant 
values  that  had  not  been  previously 
documented.  The  NPS  determines  that 
landmark  modifications  are  necessary 
through  administration  of  the  program. 
In  addition,- the  NPS  may  receive 
suggestions  for  landmark  modifications 
fi-om  other  Federal  agencies.  State 
natiual  area  programs,  and  other  public 
and  private  organizations  or 
individuals.  The  NPS  determines  the 
validity  of  these  suggestions  by  applying 
the  natural  landmark  criteria  or  by 
conducting  additional  study. 

(b)  Boundary  expansion.  (1)  Three 
justifications  exist  for  enlarging  the 
boimdary  of  a  national  natiual 
landmark:  better  documentation  of  the 
extent  of  nationally  significant  features, 
professional  error  in  the  original 
designation,  or  additional  landowners 
with  nationally  significant  features  on 
their  property  desiring  the  designation. 

(2)  If  the  NPS  determines  that  an 
expansion  of  the  boimdary  of  the 
national  natural  landmark  is 
appropriate,  it  will  use  the  designation 
process  outlined  in  §  62.4(b)  through  (j). 
If  a  boundary  is  expanded,  only  the 
owners  in  the  newly  considered  but  as 
yet  not  designated  portion  of  the  area 
are  notified  and  asked  if  they  object  to 
designation. 

(c)  Boundary  reduction.  Two 
justifications  exist  for  reducing  the 
boundary  of  a  national  natural 
landmark:  Loss  of  integrity  of  the 
natural  features  or  professional  error  in 
the  original  designation.  If  the  NPS 
determines  that  a  reduction  in  the 
national  natural  landmark  boundary  is 
indicated,  the  designation  removal 
process  outlined  in  §  62.8  is  used. 

(d)  Change  in  description  of  values.  If 
the  NPS  determines  that  a  change  in  the 
description  of  the  national  natural 
landmark's  nationally  significant  values 
is  warranted,  the  NPS  prepares  the 
recommended  changes  and  the  Director 
submits  the  changes  and  all  supportive 
documentation  to  the  National  Park 
System  Advisory  Board.  The  Advisory 
Board  reviews  the  information 
submitted  by  the  Director  and  makes 
recommendations  to  the  Secretary.  The 
Secretary  reviews  the  supportive 
documentation  and  the 
recommendations  of  the  board,  and  may 
approve  changes  in  the  description  of  a 
landmark's  nationally  significant  values. 

(e)  Minor  technical  corrections.  Minor 
technical  corrections  to  a  national 
natiual  landmark  boundary  and  other 
administrative  changes  in  landmark 
documentation  not  covered  under 
paragraphs  (a)  through  (d)  of  this  section 
may  be  approved  by  the  Director 


without  a  review  by  the  Advisory  Board 
or  the  approval  by  the  Secretary.  Minor 
technical  boundary  corrections  are 
defined  as  those  that  involve  a  change 
in  less  than  five  percent  of  the  total  area 
of  the  national  natural  landmark.  The 
NPS  notifies  owners  of  proposed  minor 
technical  boundary  corrections  or  other 
administrative  changes  in 
documentation,  as  described  in  this 
paragraph  (e).  Based  upon  owner 
response  to  this  notification,  the  NPS 
determines  whether  the  proposed 
change  is  a  minor  technical  correction 
to  landmark  documentation  that  can  be 
made  administratively  or  whether  the 
procedures  outlined  in  §  62.4(d)  through 
(j)  must  be  followed. 

§62.8    Naturallandmark designation 
removal. 

(a)  Criteria  for  removal.  (1)  Except  as 
provided  in  paragraph  (f)  of  this  section, 
national  natural  landmark  designation  is 
removed  from  an  area: 

(i)  When  it  can  be  shown  that  an  error 
in  professional  judgment  was  made 
such  that  the  site  did  not  meet  the 
criteria  for  national  significance  at  the 
time  of  designation; 

(ii)  When  the  values  which  originally 
qualified  it  for  designation  have  been 
lost  or  destroyed;  or 

(iii)  When  applicable  designation 
procedures  were  not  followed  because 
of  prejudicial  failure. 

(2)  Any  affected  owner  of  a  designated 
national  natiu-al  landmark  may  initiate 
the  removal  by  submitting  to  the 
Director  a  request  for  removal  of 
designation,  stating  the  grounds  for  this 
removal  and  specifying  the  error  in 
professional  judgment,  loss  of  natural 
values  or  prejudicial  procedural  error.  A 
prejudicial  procedural  error  is  one  that 
reasonably  may  be  considered  to  have 
affected  the  outcome  of  the  designation 
process. 

(3)  Within  60  days  of  receiving  a 
removal  request,  the  NPS  notifies  the 
party  submitting  the  request  of  whether 
the  NPS  considers  the  documentation 
sufficient  to  consider  removal  of  the 
natural  landmark  designation. 

fb)  Review  of  removal  information. 
The  NPS  reviews  the  information 
outlining  the  grounds  for  removal. 
When  necessary,  an  on-site  evaluation 
of  the  area  may  be  made,  as  outlined  in 
§  62.4(c).  Based  on  all  available 
information,  the  NPS  determines 
whether  the  area  no  longer  merits 
designation  as  a  national  natural 
landmark. 

(c)  Notifications.  When  NPS  has 
determined  that  area  no  longer  merits 
designation  as  a  national  natural 
landmark,  the  NPS  notifies  the  owner(s) 
and  other  interested  parties  as  specified 
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in  §62.4(d)(lH3).  Notice  of  the 
proposed  removal  is  also  published  in 
the  Federal  Register.  The  notiBed 
individuals  may  comment  within  60 
days  of  the  date  of  the  notice  before  a 
recommendation  for  removal  is 
submitted  to  the  Secretary.  All 
comments  received  will  be  considered 
in  the  review  and  in  the  decision  to 
remove  the  national  natural  landmark 
designation. 

[a]  Removal  from  the  registry.  (1)  The 
Director  reviews  the  information  about 
a  recommended  removal  from  the 
Registry  and  determines  whether  the 
procediu-al  requirements  in  this  section 
have  been  met.  If  the  Director  confirms 
the  findings,  he  or  she  submits  a 
recommendation  for  removal  to  the 
National  Park  System  Advisory  Board. 
The  Advisory  Board  reviews  the 
submitted  information  and  recommends 
the  removal  from  or  retention  of  the  area 
in  the  registry. 

(2)  The  recommendations  of  the 
Advisory  Board  and  the  Director  are 
submitted  by  the  Director  to  the 
Secretary  for  his  or  her  consideration.  If 
the  Secretary  concurs,  he  or  she  directs 
the  removal  of  the  landmark  from  the 
National  Registry  of  Natural  Landmarks. 
Any  area  from  which  designation  is 
withdrawn  solely  because  of  procedural 
error  as  described  in  paragraph  (a)(l)(iii) 
of  this  section  continues  to  meet  the 
criteria  for  national  significance. 

(e)  Notification  of  removal  from  the 
registry.  When  the  Secretary  removes  a 
landmark  from  the  National  Registry  of 
Natural  Landmarks,  the  Secretary  will 
notify  the  national  natural  landmark 
owner(s),  the  executive  of  the  local 
government  jurisdiction  in  which  the 
area  is  located,  Native  American  tribal 
governments  and  native  villages  and 
corporations  in  the  area,  the  governor  of 
the  State,  Congressional  members  who 
represent  the  Congressional  District  and 
State  in  which  the  area  is  located,  and 
other  interested  authorities, 
organizations,  and  individuals,  as 
outlined  in  §  62.4(d)(1),  (2)  and  (3).  The 
NPS  is  responsible  for  preparing  and 
distributing  the  written  notices.  The 
NPS  periodically  publishes  notice(s}  of 


removal  in  the  Federal  Register.  The 

NPS  may  reclaim  the  natural  landmark 
plaque  when  a  landmark  is  removed 
from  the  National  Registry  of  Natural 
Landmarks. 

(0  Previously  designated  landmarks. 
(1)  NPS  will  notify  owners  of  national 
natural  landmarks  designated  before  the 
effective  date  of  these  regulations  to  give 
them  an  opportimity  within  90  days  of 
the  notice  to  request  the  removal  of  a 
national  natural  landmark  designation 
from  their  property  by  writing  to  the 
Director.  If  owners  do  not  respond 
within  90  days  of  the  notification,  the 
national  natural  landmark  designations 
of  their  properties  vdll  be  retained. 

(2)  When  only  some  owners  of  a 
national  natural  landmark  in  multiple 
ownership  request  the  removal  of  a 
national  natural  landmark  designation 
from  their  portions,  the  NPS  determines 
whether,  after  removal  of  these  portions, 
a  sufficient  acreage  of  the  national 
natural  landmark  remains  to 
demonstrate  the  original  nationally 
significant  features  without  undue 
compromise.  If  so,  the  boundaries  of  the 
national  natural  landmark  are  adjusted 
to  remove  the  properties  of  owners  who 
object  to  the  designation.  If  not,  the 
entire  national  natural  landmark 
designation  is  removed  and  the  area  is 
removed  from  the  National  Registry  of 
Natural  Landmarks. 

(3)  Any  removals  of  existing  national 
natural  landmark  designations  and 
related  recommended  bovmdary 
adjustments,  must  be  presented  by  the 
Director  to  the  National  Park  System 
Advisory  Board  for  review  before  being 
presented  to  the  Secretary  who  formally 
removes  a  national  natural  landmark 
from  the  national  registry  or  approves 
changes  in  the  national  natural 
landmark  boundary.  Areas  from  which 
the  designation  has  been  removed  may 
be  reconsidered  for  designation  under 
these  regulations  if  ownership  or  other 
circumstances  change. 

§62.9    General  provisions. 

(a)  Agreements.  The  NPS  may  enter 
into  contracts,  memoranda  of 
agreement,  cooperative  agreements,  or 


other  types  of  agreements  with  other 
Federal  agencies.  States,  counties,  local 
communities,  private  organizations, 
owners.  Native  American  tribal 
governments,  or  other  interested 
individuals  or  groups  to  assist  in 
administering  the  National  Natural 
Landmarks  Program.  The  agreements 
may  include  but  are  not  limited  to 
provisions  about  identification, 
evaluation,  monitoring  or  protecting 
national  natural  landmarks. 

(b)  Information  dissemination.  The 
NPS  may  conduct  educational  and 
scientific  activities  to  disseminate 
information  on  national  natural 
landmarks,  the  National  Natural 
Landmarks  Program,  and  the  benefits 
derived  from  systematic  surveys  of 
significant  natiu-al  features  to  the 
general  public  and  to  interested  local. 
State  and  Federal  agencies  and  private 
groups.  Dissemination  of  information  on 
ecologically  or  geologically  fragile  or 
sensitive  areas  may  be  restricted  when 
release  of  the  information  may  endanger 
or  harm  the  sensitive  resources. 

(c)  Procedural  requirements.  Any 
individual,  agency,  or  organization 
acting  as  a  representative  of  the  NPS  in 
the  identification,  evaluation, 
monitoring  or  protection  of  national 
natural  landmarks  is  required  to  follow 
this  part. 

(d)  Additional  program  information. 
Further  guidance  on  the  operation  of  the 
National  Natiu-al  Landmarks  Program,  as 
based  on  this  part,  may  be  found  in 
other  program  documents  that  are 
available  from  the  NPS. 

(e)  Administrative  recourse.  Any 
person  has  the  right  to  insist  that  NPS 
take  into  account  all  the  provisions  in 
this  part  for  national  natural  landmark 
designation  or  removal. 

Note:  This  document  was  received  at  the 
Office  of  the  Federal  Register  on  April  14, 
1999. 

Dated:  lune  10.  1998. 
William  Leary, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[PR  Doc.  99-9762  Filed  5-11-99;  8:45  am) 
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SUMMAIIY:  This  final  rule  updates  HUD's 
noncitizens  regulations  to  incorporate 
amendments  made  to  section  214  of 
Hoi  ising  and  Community 
Develo  jment  Act  of  1980  by  section  592 
of  the  ( Juality  Housing  and  Work 
Respon  sibihty  Act  of  1998  (the  "1998 
Specifically,  section  592  of  the 
provides  that  PHAs, 
notwiti^standing  the  requirements  of 
214,  may  elect  not  to 
vely  establish  and  verify 
before  providing  financial 
assistance  to  an  individual  or  family. 

his  amendment,  statutory 
uthori  ty  allowed  PHAs  to  opt-out  of 
i^ce  with  the  Section  214 
ion  verification  requirements 
entirety.  This  final  rule  also 
inal  a  November  29.  1996 
rule  and  takes  into 
d(  ration  the  public  comments 
submiti  ed  on  the  interim  rule. 
EFFECTIVE  DATE:  June  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  cov  ;red  programs,  the  following 
persons  should  be  contacted: 

\.  For  the  Public  Housing,  Section  8 
Rental  'Certificate,  Rental  Voucher  and 
Modem  te  Rehabilitation  (except  Single 
Room  C  ^ccupancy-"SRO")  progranxs: 
Patricia  Amaudo,  Office  of  Public  and 
Indian  iousing.  Room  4222, 
Depart!  lent  of  Housing  and  Urban 
Develo[iment,  451  Seventh  Street,  SW, 
Washington,  DC  20410.  telephone  (202) 
619-82111; 

2.  Foi  the  Section  8  Moderate 
Rehabil  itation  SRO  program:  John 
Garrity.  Office  of  Community  Planning 
and  Development,  Room  7262. 
Departj  lent  of  Housing  and  Urban 

{  raent.  451  Seventh  Street.  SW. 
on.  DC  20410,  telephone  (202) 


n?tc 


Develo 

Washi 

708-^31)0 

3.  Foj 
the  Seci  ion 


the  other  Section  8  programs, 
236  programs,  and  Housing 
Develofiment  Grants  and  Rent 
Supplement:  Helene  DeVous,  Office  of 
Housini  ,  Room  6146.  Department  of 
Housini  and  Urban  Development.  451 
Seventh  Street.  SW,  Washington.  DC 
20410.  lelephone  (202)  708-2866. 

4.  Foi  the  Section  235  homeownership 
prograrif:  Phillip  Murray.  Office  of 


Lender  Activities  and  Program 
Compliance,  Office  of  Housing,  Room 
B133,  Department  of  Housing  and  Urban 
^Development.  451  Seventh  Street,  SW. 
Washington.  DC,  20410,  telephone  (202) 
708-1515. 

Persons  with  hearing  or  speech 
impairments  may  access  the  above 
telephone  numbers  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
1-800-877-8339.  With  the  exception  of 
the  "800"  number,  none  of  the  foregoing 
telephone  numbers  are  toll-free. 

SUPPLEMENTARY  INFORMATION: 

I.  HUD's  Implementation  of  Section  214 
of  the  Housing  and  Community 
Development  Act  of  1980 

On  March  20,  1995  (60  FR  14816), 
HUD  issued  its  final  rule  implementing 
Section  214  of  the  Housing  and 
Community  Development  Act  of  1980 
(42  U.S.C.  1436a)  ("Section  214")  and 
that  rule  became  effective  on  June  19, 
1995.  Section  214  prohibits  HUD  from 
making  certain  financial  assistance 
available  to  persons  other  than  United 
States  citizens,  nationals,  or  specified 
categories  of  eligible  noncitizens. 

HUD's  March  20.  1995  final  rule 
promulgated  virtually  identical 
"noncitizens"  regulations  for  the 
various  HUD  programs  covered  by 
Section  214.  On  March  27.  1996  (61  FR 
13614).  HUD  published  a  final  rule 
eliminating  the  repetitiveness  of  these 
duplicative  regulations  by  consolidating 
the  noncitizens  requirements  in  a  new 
subpart  E  to  24  CFR  part  5.  HUD 
established  part  5  (entitled  "General 
HUD  Program  Requirements;  Waivers") 
to  describe  those  requirements  which 
are  applicable  to  one  or  more  program 
regulations. 

n.  The  November  29,  1996  Interim  Rule 

On  November  29.  1996  (61  FR  60535), 
HUD  published  an  interim  rule 
amending  its  noncitizens  regulations  to 
incorporate  the  amendments  made  to 
Section  214  by  the  Use  of  Assisted 
Housing  by  Aliens  Act  of  1996  (title  V, 
Subtitle  E  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996,  Public  Law  104-208, 
approved  September  30,  1996;  110  Stat. 
3009-546)  (the  "1996  Immigration 
Act").  Section  577  of  the  1996 
Immigration  Act  directed  that  HUD's 
implementing  regulations  "be  issued  in 
the  form  of  an  interim  final  rule,  which 
shall  take  effect  upon  issuance." 
Accordingly,  the  amendments  made  by 
the  November  29,  1996  interim  rule 
were  effective  upon  publication,  but 
also  provided  members  of  the  public 
with  a  60-day  period  to  submit  their 
comments  on  the  interim  rule. 


The  most  significant  changes  made  to 
Section  214  by  the  1996  Immigration 
Act.  and  consequently  to  HUD's  Section 
214  regulations  by  the  November  29. 
1996  interim  rule,  are  as  follows: 

1.  HUD's  interim  noncitizens 
regulations  provide  that  responsible 
entities  may  not  make  assistance 
available  to  a  family  applying  for 
assistance  until  at  least  the  eligibility  of 
one  family  member  has  been 
established,  and  assistance  must  be 
prorated  based  on  the  number  of 
individuals  in  the  family  for  whom 
eligibility  has  been  affirmatively 
established. 

2.  The  interim  regulations  require  that 
continued  financial  assistance  be 
provided  to  an  eligible  mixed  family 
after  November  29,  1996  (the  effective 
date  of  the  interim  rule)  be  prorated 
based  on  the  percentage  of  family 
members  that  are  eligible  for  assistance. 
An  eligible  mixed  family  is  a  family 
containing  members  with  eligible 
immigration  status,  as  well  as  members 
without  such  status,  and  that  meets  the 
criteria  for  eligibility  for  continued 
assistance  as  described  in  Section  214. 

3.  The  interim  regulations  require  that 
HUD  suspend  financial  assistance  to  a 
family  upon  determining  that  the  family 
has  knowingly  permitted  an  ineligible 
individual  to  reside  on  a  permanent 
basis  in  the  family's  unit.  The 
suspension  shall  be  for  a  period  of  at 
least  24  months.  This  provision  does  not 
apply  if  the  ineligible  individual  has 
already  been  considered  in  calculating 
any  proration  of  assistance  for  the 
family. 

4.  The  interim  regulations  allow 
responsible  entities  administering 
financial  assistance  under  a  Section  214 
covered  program  to  require  that 
individuals  who  declare  themselves  to 
be  U.S.  citizens  verify  the  declaration 
through  appropriate  documentation 
(e.g..  United  States  passport,  resident 
alien  card,  registration  ceird.  social 
security  card,  or  other  appropriate 
documentation).  Before  this 
amendment,  only  individuals  who  were 
not  U.S.  citizens  or  nationals  were 
required  to  present  documentation  of 
their  eligible  immigration  status. 

5.  The  November  29,  1998  interim 
rule  revised  the  maximum  period  for 
deferral  of  termination  of  assistance 
provided  after  November  29,  1996  fi-om 
an  aggregate  of  3  years  to  an  aggregate 
of  18  months.  The  18-month  maximum 
deferral  period  does  not  apply  to 
refugees  under  section  207  of  the 
Immigration  and  Nationality  Act  or  to    ' 
individuals  seeking  asylum  under 
section  208  of  that  Act.  The  maximum 
deferral  period  for  deferrals  granted 
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prior  to  November  29, 1996  continues  to 
be  3  years. 

6.  The  interim  regulations  provide 
that  an  individual  has  a  maximum 
period  of  30-days.  starting  from  the  date 
of  receipt  of  the  notice  of  denial  or 
termination  of  assistance,  to  request  a 
fair  hearing.  HUD  believes  that  due 
process  requires  that  assistance  already 
being  provided  to  a  tenant  may  not  be 
delayed,  denied,  reduced  or  terminated 
until  completion  of  the  fair  hearing. 

7.  The  interim  regulations  provide 
that  a  Public  Housing  Agency  (PHA) 
may  elect  not  to  comply  v^rith  the 
requirements  of  24  CFR  part  5,  subpart 
E.  This  amendment  was  based  on  the 
language  of  subsection  214(h)(2),  virhich 
was  added  by  section  575  of  the  1996 
Immigration  Act.  Subsection  214(h)(2) 
provided  that  "[a]  Public  Housing 
Agency  .  .  .  may  elect  not  to  comply 
with  this  section."  The  use  of  the  word 
"section"  (as  opposed  to  "subsection") 
in  this  provision,  in  a  strict  statutory 
construction,  referred  to  Section  214  in 
its  entirety.  < 

ni.  Section  592  of  the  Quality  Housing 
and  Work  Responsibility  Act  of  1998 

On  October  21,  1998,  President 
Clinton  signed  into  law  HUD's  fiscal 
year  (FY)  1999  Appropriations  Act, 
which  includes  the  Quality  Housing  and 
Work  Responsibility  Act  of  1998  (title  V 
of  the  FY  1999  HUD  Appropriations 
Act;  Public  Law  105-276;  112  Stat. 
2461)  (the  "1998  Act").  The  1998  Act 
constitutes  a  substantial  overhaul  of 
HUD's  public  housing  and  Section  8 
assistance  programs.  The  1998  Act 
enacts  many  of  the  reforms  originally 
proposed  in  Secretary  Andrew  Cuomo 's 
HUD  2020  Management  Reform  Plan, 
HUD's  public  housing  bill  and 
Congressional  bills  that  are  directed  at 
revitalizing  and  improving  HUD's 
public  housing  and  Section  8  tenant- 
based  programs. 

Section  592  of  the  1998  Act  (entitled 
"Use  of  Assisted  Housing  by  Aliens") 
removed  the  option  of  PHAs  to  elect  not 
to  comply  with  Section  214.  In  its  place, 
the  1998  Act  provides  that  PHAs, 
notwithstanding  the  requirements  of 
Section  214,  may  elect  not  to 
affirmatively  establish  and  verify 
eligibility  before  providing  financial 
assistance  to  an  individual  or  family  (as 
discussed  above.  Section  214,  and 
HUD's  noncitizens  regulations,  provide 
that  no  individual  or  family  applying  for 
financial  assistance  may  receive  such 
financial  assistance  prior  to  the 
affirmative  establishinent  and 
verification  of  eligibility  of  at  least  the 
individual  or  one  family  member). 
Section  592  of  the  1998  Act  was 


.  effective  upon  enactment  (October  21, 
1998). 

On  February  18,  1999  (64  FR  8192). 
HUD  published  a  Notice  of  Initial 
Guidance  in  the  Federal  Register.  The 
notice  advises  the  public  of  those 
provisions  of  the  1998  Act  that  are 
effective  immediately  and  of  action  that 
may  or  should  be  taken  immediately  by 
affected  public  and  assisted  housing 
providers.  The  February  18,  1999  notice 
advises  the  public  that  section  592  of 
the  1998  Act  removed  the  option  of 
PHAs  to  elect  not  to  comply  with 
Section  214.  Further,  the  notice 
provides  that  in  the  event  a  PHA  elected 
to  "opt-out"  of  compliance  with  Section 
214,  the  PHA  may,  but  is  not  required 
to,  immediately  commence  verification 
of  eligibility  of  families  for  whom 
eligibility  status  under  Section  214  has 
not  yet  been  undertaken.  A  PHA  must, 
however,  verify  eligibility  status  in 
accordance  with  the  requirements  of 
Section  214  and  HUD's  implementing 
regulations  at  24  CFR  part  5,  subpart  E. 
no  later  than  the  date  of  the  family's 
annual  reexamination. 

IV.  This  Final  Rule 

This  rule  makes  final  the  amendments 
in  the  November  29.  1996  interim  rule, 
and  takes  into  consideration  the  public 
comments  submitted  on  the  interim 
rule.  After  careful  consideration  of  all 
the  comments  received  on  the 
November  29,  1996  interim  rule,  HUD 
has  made  one  change  as  a  result  of 
public  comment.  Specifically,  HUD  has 
revised  the  list  of  docimientation  that 
may  constitute  acceptable  evidence  of 
U.S.  citizenship  or  U.S.  nationality  (see 
discussion  of  public  comment  captioned 
"Rule  Should  Specify  Acceptable 
Evidence  of  Citizenship"  in  section  V.B 
of  this  preamble). 

This  final  rule  updates  HUD's 
noncitizens  regulations  to  incorporate 
the  amendments  made  by  section  592  of 
the  1998  Act.  Specifically,  the  final  rule 
removes  §  5.501  (which  granted  PHAs 
the  ability  to  opt-out  of  compliance  with 
Section  214)  and  revises  §5.512 
(entitled  "Verification  of  eligible 
immigration  status")  to  state  that  PHAs 
may  elect  to  provide  financial  assistance 
to  an  individual  or  family  before 
verifying  the  eligibility  of  the  individual 
or  one  family  member. 

This  final  rule  also  makes  a  correction 
to  §  5.508  of  the  November  29,  1996 
interim  rule.  The  1996  Immigration  Act 
permits  responsible  entities  to  verify  the 
eligibility  of  individuals  who  declare 
themselves  to  be  U.S.  citizens  or 
nationals.  Although  the  preamble  to  the 
November  29,  1996  interim  rule 
correctly  referred  to  both  U.S.  citizens 
and  nationals,  §  5.508  of  the  interim 


rule,  which  implemented  this  statutory' 
provision,  inadvertently  failed  to  refer 
to  U.S.  nationals.  This  final  rule  makes 
the  necessar\'  correction  to  §  5.508. 

This  final  rule  does  not  implement 
the  provisions  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Public  Law 
104-193.  approved  August  22.  1996; 
110  Stat.  2105)  which  concern 
immigration.  The  changes  required  by 
that  Act  wrill  be  the  subject  of  future 
rulemaking. 

Readers  should  note  that  the 
regulatory  text  of  this  final  rule  is 
identical  to  that  of  the  November  29. 
1996  interim  rule,  with  the  exception  of 
the  changes  implementing  section  592 
of  1998  Act  and  the  changes  to  §  5.508. 

V.  Discussion  of  Public  Comments  on 
the  November  29,  1996  Interim  Rule 

The  public  comment  period  on  the 
November  29,  1996  interim  rule  closed 
on  January  28,  1997.  HUD  received 
twenty-two  comments,  including 
comments  from  nonprofit  organizations. 
PHAs,  and  PHA  interest  organizations. 
This  section  of  the  preamble  presents  a 
summary  of  the  significant  issues  raised 
by  the  public  commenters  on  the 
November  29,  1996  interim  rule,  and 
HUD's  responses  to  these  comments. 

A.  Comments  on  the  Statutory  PHA 
"Opt  Out"  Provision  (Section  5.501) 

Many  of  the  comments  received 
regarding  the  PHA  "opt-out"  provision 
were  submitted  before  publication  of  the 
November  29,  1996  interim  rule.  The 
vast  majority  of  these  comments  urged 
that  HUD  interpret  section  575  of  the 
1996  Immigration  Act  to  permit  PHAs  to 
opt-out  of  compliance  with  Section  214 
in  its  entirety".  As  noted  above,  the 
recommended  interpretation  of  section 
575  was  in  fact  the  position  adopted  by 
HUD  in  the  November  29,  1996  interim 
rule  and  this  interpretation  was  based 
on  the  statutory  language  itself. 

Many  of  these  commenters  noted  that 
in  some  cities,  such  as  New  York  City, 
most  ineligible  noncitizens  are  part  of 
families  that  include  citizens,  nationals, 
or  other  eligible  persons,  and  are 
"deeply  woven  into  .'he  fabric  of 
everyday  life."  The  commenters  wrote 
that  it  would  be  a  great  hardship  to  such 
families  to  penalize  these  ineligible 
persons.  Other  commenters  wrote  that 
the  recommended  interpretation  of  the 
opt-out  provision  would  further  HUD's 
policy  of  "vestfing]  in  local  public 
housing  agencies  the  maximum  amount 
of  responsibility  in  the  administration  of 
their  housing  programs." 

HUD  Response.  As  noted  above, 
section  592  of  the  1998  Act  amended 
the  scope  of  the  PHA  opt-out  provision. 
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This  fina  1  rule  updates  24  CFR  part  5, 
subpart  I  to  incorporate  the 
amendments  made  by  section  592  of  the 
1998  Act,  Specifically,  the  final  rule 
removes  §5.501  (entitled  "PHA  election 
whether  o  comply  with  this  subpart"), 
which  al  owed  PHAs  to  opt-out  of 
compliai.ce  with  the  Section  214 
The  final  rule  also 
5.512  (entitled  "Verification  of 
i  nmigration  status")  to  state 
may  elect  to  provide  financial 
to  an  individual  or  family 
ifying  the  eligibility  of  the 
or  one  family  member. 
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Comm  ?nt:  Nondiscrimination 
Requirements  Should  be  Codified.  Two 
commen  ers  suggested  that  HUD  amend 
the  inter  m  rule  to  explicitly  provide 
that  an  e  itity  administering  a  program 
covered  1  )y  Section  214  may  not  request 
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{Response.  As  §  5.524  makes 
regulatory  procedures  in  the 

of  Section  214  must  be 
tjered  in  accordance  with  all 
e  nondiscrimination  and  equal 
requirements,  including, 
1  mited  to,  title  VI  of  the  Civil 
of  1964  (42  U.S.C.  2000d- 
and  the  implementing 
icftis  in  24  CFR  part  1,  section  504 
Rehabilitation  Act  of  1973  (29 
and  the  implementing 
in  24  CFR  part  8,  the  Fair 
(42  U.S.C.  42  U.S.C.  3601- 
the  implementing  regulations 
part  100.  Further,  section  VI 
pi  eamble  reminds  the  public  that 
214  prohibitions  on 
to  noncitizens  must  be 

in  the  uniform  manner 
,  without  regard  to  race, 
origin,  or  personal 

(e.g.,  accent  language 
)r  familial  association  with  a 
The  individual  regulations 
programs  subject  to  Section 
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PUD 


Comnient:  Senior  Noncitizens  Should 
be  Subje  ct  to  Stricter  Verification 
Procedw^s.  Section  214  provides  that 
a  enior  noncitizens  (those  62 
age  or  older)  need  only  submit 
declaration  of  eligible 
ion  status  and  a  proof  of  age 
for  purposes  of  verifying  their 
to  receive  assistance.  All 
noncitizens,  however,  must 


iv 


submit  their  documentation  of  eligible 
immigration  status  for  verification  by 
the  Immigration  and  Naturalization 
Service  (INS).  Before  the  amendments 
made  by  the  1996  Immigration  Act, 
Section  214  limited  this  more  lenient 
treatment  to  senior  noncitizens 
receiving  assistance  on  June  19,  1995 
(the  effective  date  of  HUD's  original 
March  20,  1995  noncitizens  rule).  The 
November  29,  1996  interim  rule 
expanded  the  exemption  to  include 
senior  noncitizens  receiving  assistance 
on  September  30,  1996  (the  date  of 
enactment  of  the  1996  Immigration  Act) 
or  applying  for  assistance  on  or  after 
that  date.  Two  commenters  objected  to 
this  amendment,  and  wrote  that  the 
higher  standard  of  documentation 
should  continue  to  be  required  of  senior 
noncitizens  who  apply  after  September 
30, 1996. 

HUD  Response.  This  regulatory 
amendment  merely  tracks  the  revision 
made  to  section  214(d)(4)  by  the  1996 
Immigration  Act.  Accordingly,  HUD 
does  not  have  the  discretion  to  modify 
this  provision  in  the  manner  suggested 
by  the  commenters. 

Comment:  Rule  Should  Specify 
Acceptable  Evidence  of  Citizenship  or 
Nationality.  The  1996  Immigration  Act 
allows  responsible  entities 
administering  financial  assistance  under 
a  Section  214  covered  program  to 
require  that  individuals  who  declare 
themselves  to  be  U.S.  citizens  or 
nationals  to  verify  the  declaration 
through  appropriate  documentation. 
Bf.fore  this  amendment,  only 
individuals  who  were  not  U.S.  citizens 
or  nationals  were  required  to  present 
documentation  of  their  eligible 
immigration  status. 

Three  commenters  recommended  that 
HUD  provide  greater  specificity 
regarding  what  documentation 
constitutes  acceptable  evidence  of 
citizenship  and  nationality.  One  of  the 
commenters  noted  that  two  of  the 
documents  listed  as  examples  in  §  5.508 
(a  resident  alien  card  and  a  Social 
Security  Card)  do  not  constitute 
adequate  evidence  of  citizenship  or 
nationality.  The  commenter  wrote  that 
several  of  the  other  listed  examples, 
such  as  a  "registration  card"  or  "other 
appropriate  documentation,"  were  too 
vague.  One  commenter  suggested  that 
acceptable  proof  of  citizenship  should 
include  a  signed  declaration  of 
citizenship  accompanied  by  proof  that  a 
timely  request  for  supporting 
documentation  has  been  made. 
According  to  the  commenter,  this  would 
ease  the  situation  encountered  by 
applicants  who  have  difficulty  obtaining 
original  birth  certificates  from  distant 
jurisdictions. 


HUD  Response.  The  commenters  are 
correct  that  neither  a  resident  alien  card 
nor  a  Social  Security  Card  is  evidence 
of  U.S.  citizenship  or  U.S.  nationality. 
Therefore,  HUD  has  removed  the 
references  to  these  docimients,  as  well 
as  the  reference  to  a  "registration  card", 
fi-om  §  5.508(b)(1).  If  HUD  determines 
that  additional  examples  are  necessary, 
HUD  will  more  appropriately  provide 
them  through  notice,  handbook,  or  other 
non-regulatory  guidance. 

C.  Comments  on  Verification  of  Eligible 
Status:  Timing  of  Procedure  and 
Proration  of  Assistance  (Section  5.512) 

Comment:  Verification  of  All 
Household  Members  Should  be 
Required  Before  Admission.  HUD's 
noncitizens  regulations  provide  that 
responsible  entities  may  not  make 
assistance  available  to  a  family  applying 
for  assistance  imtil  at  least  the  eligibility 
of  one  family  member  has  been 
established,  and  assistance  must  be 
prorated  based  on  the  number  of 
individuals  in  the  family  for  whom 
eligibility  has  been  affirmatively 
established. 

Several  commenters  indicated  that 
proration  of  rent  for  newly  admitted 
families  due  to  an  inability  to  complete 
the  verification  of  eligibility  of  all 
family  members  before  admission  is  a 
problem,  both  to  the  applicant  and  to 
the  housing  provider.  They  wrote  that 
families  who  have  not  yet  moved  in  will 
choose  not  to  pay  a  prorated  rent.  If 
families  are  admitted  with  full  subsidy 
after  verification  of  eligibility  of  only 
one  family  member,  the  family  and 
housing  provider  will  both  suffer  losses 
if  proration  becomes  required,  since  it  is 
unlikely  that  the  family  will  be  able  to 
pay  the  higher  rent  and  eviction  will 
follow. 

Three  commenters  suggested  that  this 
perceived  difficulty  might  be  resolved 
by  requiring  verification  of  all 
household  members  before  admission. 
The  commenters  wrote  that  this  would 
not  constitute  an  undue  delay  in  the 
provision  of  assistance.  According  to 
two  of  these  commenters,  housing 
providers  usually  receive  verification 
within  one  to  two  weeks  after 
submission  of  the  appropriate 
documentation.  The  commenters  noted 
that  the  regulations  grant  individuals 
and  families  up  to  30  days  to  submit  the 
required  documentation — a  longer  time 
period  than  what  the  commenters' 
experience  indicates  it  takes  to  complete 
the  entire  verification  process. 

HUD  Response.  Subsection 
214(d)(4)(B)(ii),  as  amended  by  the  1996 
Immigration  Act,  prohibits  the  delay, 
denial,  reduction,  or  termination  of 
assistance  to  an  applicant  or  tenant 
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pending  the  completion  of  the 
verification  process.  Assistance  to 
newly  admitted  families  may  not  be 
prorated  based  on  the  inability  of  the 
responsible  entity  to  complete 
verification  for  all  family  members. 

The  commenters  are  correct  in  noting 
that  assistance  may  need  to  be  prorated 
if  the  verification  process  determines 
that  one  or  more  family  members  is  not 
eligible.  HUD  acknowledges  that 
families  may  be  unable  to  pay  the  higher 
rent  resulting  from  proration. 
Nevertheless,  the  requirement  that 
assistance  be  prorated  based  on  the 
number  of  individuals  in  the  family  for 
whom  eligibility  has  been  affirmatively 
established  is  statutorily  mandated  by 
the  1996  hnmigration  Act. 

Comment:  Rent  Should  be 
Retroactively  Reduced  Following 
Verification  of  Status  for  All  Family 
Members.  Another  commenter  suggested 
that,  where  assistance  was  initially 
prorated  because  the  status  of  all  the 
family  members  had  not  been 
established,  the  rent  should  be  reduced 
retroactively  to  the  date  of  admission 
following  verification  of  the  eligible 
status  of  all  the  family  members. 

HUD  Response.  As  noted  in  the 
response  the  preceding  comment, 
responsible  entities  may  not  prorate 
assistance  to  a  family  before  the 
completion  of  the  verification  process. 

D.  Comments  on  Delay,  Denial, 
Reduction,  or  Termination  of  Assistance 
(Section  5.514) 

Comment:  Verification  Should  be 
Completed  Re  fore  Admission.  One 
commenter  praised  HUD's 
interpretation  that  assistance  to  a  tenant 
not  be  delayed,  denied,  reduced,  or 
terminated  imtil  the  completion  of  an 
informal  hearing  when  a  timely  request 
for  such  a  hearing  is  made.  This 
contrasted  with  the  opinion  of  another 
commenter,  who  stated  that,  although  it 
was  the  intent  of  the  Congress  to  not 
delay  assistance  to  current  program 
participants,  no  such  authority  exists 
regarding  applicants.  Accordingly,  this 
conmienter  wrote  all  aspects  of 
eligibility  need  to  be  verified  before  a 
family  is  admitted. 

HUD  Response.  HUD's  noncitizens 
regulations  track  the  statutory  language 
of  the  1996  Immigration  Act. 
Specifically,  subsection  214(d){4)(B)(ii), 
as  amended  by  the  1996  Immigration 
Act,  prohibits  the  delay,  denial, 
reduction,  or  termination  of  assistance 
to  an  applicant  or  tenant  pending  the 
completion  of  the  verification  process. 

Comment:  What  Constitutes 
"Knowingly"  Permitting  an  Ineligible 
Person  to  Reside  in  an  Assisted  Housing 
Unit?  Several  conunenters  wrote  to 


express  uncertainty  regarding 
§  5.514(c)(l)(iii),  which  provides  that 
assistance  to  an  applicant  shall  be 
denied,  and  a  tenant's  assistance  shall 
be  terminated,  if — 

(iii)  The  responsible  entity  determines  that 
a  family  member  has  knowingly  permitted 
another  individual  who  is  not  eligible  for 
assistance  to  reside  (on  a  permanent  basis)  in 
the  public  or  assisted  housing  unit  of  the 
family  member.  Such  termination  shall  be  for 
a  period  of  not  less  than  24  months  *   *   * 

Several  commenters  asked  for  greater 
clarity  regarding  what  constitutes 
"knowingly"  permitting  an  ineligible 
person  to  reside  in  an  assisted  unit  on 
a  permanent  basis.  One  of  the 
commenters  suggested  that  a  deliberate 
intention  to  deceive  the  housing 
provider  (i.e.,  knowledge  about  the 
ineligible  status  and  intentionally 
permitting  permanent  residence  in  the 
unit),  should  be  the  basis  for  the 
imposition  of  sanctions. 

tRJD  Response.  HUD  believes  that 
"knowingly"  has  the  everyday  meaning 
normally  associated  with  the  term. 
Specifically,  the  word  "knowingly,"  as 
used  in  this  provision  of  the  1996 
Immigration  Act,  means  that  a  tenant 
possesses  knowledge  that  an  ineligible 
individual  is  residing  (on  a  permanent 
basis)  in  the  unit. 

Comment:  What  Constitutes 
"Termination"  of  Assistance  Under 
Section  5.514(c)(l)(iii)?  As  noted  above, 
HUD's  noncitizens  regulations  at  24 
CFR  5.514(c){l)(iii)  provide  that,  if  a 
family  member  knowingly  permits  an 
ineligible  individual  to  reside  in  an 
assisted  housing  unit,  the  family 
member's  assistance  must  be 
"terminated"  for  a  period  of  not  less 
than  24  months.  Several  commenters 
questioned  whether  the  effect  of  this 
termination  is  that  the  formerly  assisted 
family  is  required  to  reapply  for 
assistance  after  the  expiration  of  the 
prescribed  period  (or  immediately  upon 
termination,  with  a  required  wait  of  the 
prescribed  period),  or  whether 
assistance  is  to  be  automatically 
reinstated  after  the  prescribed  period. 

HUD  Response.  Termination  of 
assistance  under  §  5.514(c)(l)(iii)  would 
be  no  different  than  termination  of 
assistance  for  any  other  reason  under 
the  individual  program  requirements  for 
each  of  the  HUD  programs  covered  by 
Section  214.  For  example,  recipients  of 
Section  8  tenant-based  assistance  who 
violate  §  5.514(c)(l)(iii)  are  subject  to 
the  termination  procedures  described  in 
24  CFR  part  982,  subpart  L  ("Family 
Obligations;  Denial  and  Termination  of 
Assistance"). 

Comment:  Maximum  Period  or 
Termination  Should  Exceed  24  Months. 
One  commenter  v^nrote  that  HUD  should 


establish  conditions  for  imposing  a 
termination  period  longer  than  the 
statutory  minimvun  24  month  sanction. 
Subsection  214(d)(6),  and  HUD's 
implementing  regulation  at 
§  5.514(c)(l)(iii),  provides  that  HUD 
shall  terminate  assistance  for  a  period  of 
"not  less  than  24  months." 

HUD  Response.  At  this  time,  HUD  is 
not  amending  24  CFR  part  5.  subpart  E 
to  incorporate  the  recommendations 
made  by  the  commenter.  The 
establishment  of  regulatory  criteria  for 
the  imposition  of  termination  periods 
greater  than  24  months  would  constitute 
a  substantive  revision  of  HUD's 
noncitizens  regulations.  Accordingly, 
HUD  would  implement  such  changes 
only  after  providing  the  public  with 
notice  and  the  opportunity  to  comment. 
HUD  would  not  include  the  revisions 
suggested  by  the  commenter  in  a  final 
rule  issued  for  effect.  Should  HUD 
decide  to  provide  for  termination 
periods  of  greater  than  24  months,  it 
will  issue  a  future  rulemaking 
accompanied  by  a  request  for  public 
comment. 

Comment:  Time  Period  for  Requesting 
Hearing  Should  Conform  to  Hearing 
Procedures  Established  by  Responsible 
Entity.  One  commenter  recommended 
that  the  time  period  for  requesting  a 
hearing  on  a  negative  determination  be 
consistent  with  the  amount  of  time 
established  by  the  responsible  entity  for 
all  terminations  of  assistance  (such  as 
10  days). 

HUD  Response.  The  regulatory 
language  of  §  5.514  conforms  to  the 
language  of  the  1996  Immigration  Act, 
which  provides  that  the  Secretary  of 
HUD  shall  provide  a  "reasonable  period, 
not  to  exceed  30  days"  to  appeal  an  INS 
eligibility  determination.  At  this  time, 
HUD  is  not  revising  its  noncitizens 
regulations  to  permit  the  establishment 
of  less  than  a  30-day  period  for 
requesting  an  informal  hearing.  Such  a 
change  would  constitute  a  substantive 
revision  to  the  November  29,  1996 
interim  rule,  and  could  not  be 
implemented  through  a  rule  issued  for 
effect.  In  the  event  HUD  determines  that 
responsible  entities  should  be  provided 
with  the  flexibility  to  modify  the  30-day 
period  for  requesting  a  hearing,  it  will 
implement  the  change  using  notice  and 
comment  rulemaking  procedures. 

E.  Comments  on  Deferral  of  Termination 
of  Assistance  for  Ineligible  Families 
(Section  5.518) 

Comment:  Requested  Clarifications 
Regarding  Eligibility  and  Timing  for 
Temporary  Deferral  of  Termination  of 
Assistance.  One  commenter  asked  under 
what  circumstances  anyone  would  now 
receive  a  deferral  of  termination  of 
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According  to  the  commenter, 
were  only  given  to  those 
living  and  receiving  assistance 
214  covered  properties  on  or 
e  19, 1995.  Another  question 
whether  a  family  that  chose 
of  assistance  before  November 
and  that  chooses  deferral  of 

after  that  date  is  limited  to 
of  18  months. 
i  lesponse.  HUD  believes  that  it 
the  exceptional  case  in  which 
would  be  eligible  for  deferral  of 
on  of  assistance  in  1999.  As  the 

notes  the  statute  provides 
af  termination  of  assistance  for 
living  and  receiving  assistance 
214  covered  properties  on  or 
19, 1995.  It  is  conceivable 
i^erification  process  or  appeals 
nay  have  significantly  delayed 
igibility  determination  such 

receiving  assistance  on  or 
ne  19,  1995  would  now  find 
faced  with  termination  of 
(due  to  lack  of  eligibility), 
therefore  be  eligible  for 
of  termination  of  assistance, 
qowever,  HUD  believes  that  this 

the  exception, 
lespect  to  a  family  that  is 
or  deferral  of  termination  and 
deferral  of  termination  of 
after  November  29,  1996,  the 
deferral  of  termination  is 
o  18  months. 

F.  Comi^ients  on  Continued  Full 
Assistai  ce  to  Ineligible  Family  Members 
(Section  5.518) 

Comn  \ent:  Rule  Should  be  Clarified 
Regardi  ig  Continued  Assistance 
Provide^  i  Before  November  29,  1 996. 
One  cor  imenter  wrote  that  it  was  not 
completely  clear  that  "continued 
assistan  :e,"  for  purposes  of  families 
receivin  i  housing  assistance  before 
Noveml  er  29,  1996,  means  non-prorated 
assistan  :e.  The  commenter  requested 
that  §  5. 518(a)(2)  be  revised  to  clarify 
this  provision  of  the  1996  Immigration 
Act.  In  <  ddition,  this  commenter  wrote 
that  the  aggregate  deferral  period  for  a 
tenant  v  rho  was  granted  a  temporary 


before  November  29,  1996,  is 


three  ye  ars  from  the  date  the  first 
deferral  was  granted. 

HUD  lesponse.  Section  5.518(a)(2) 
provide  >,  a  family  granted  continued 
assistan  :e  before  November  29,  1996  is 
entitled  to  receive  non-prorated 
assistan  ce.  A  family  granted  continued 
assistance  after  November  29,  1996  must 
receive  prorated  assistance.  In  response 
to  the  ci  immenter's  second  comment, 
§  5.518(  j)(3)  provides  that  the 
"aggreg  ite  deferral  period  for  deferrals 
granted  prior  to  November  29,  1996 
shall  net  exceed  3  years." 


Comment:  Reference  to  Refugees  and 
Asylees  is  Confusing.  One  conmienter 
wrote  that  the  reference  to  refugees  and 
asylees  in  §  5.518(b)(3)  was  confusing, 
since  these  individuals  have  eligible 
status  under  the  statute  and  their 
presence  in  a  family  would  not  be  cause 
for  terminating  assistance  or  deferring 
termination  any  more  than  the  presence 
of  a  citizen  would  be. 

HUD  Response.  The  language  of 
§  5.518(b)(3)  exempting  certain 
categories  of  noncitizens  from  the  18- 
month  maximum  deferral  period  tracks 
the  statutory  language  of  the  1996 
Immigration  Act.  The  language  serves  to 
remind  responsible  entities  of  the 
statutory  exemption.  Accordingly,  the 
language  has  been  retained. 

VI.  Nondiscrimination  in  the 
Implementation  of  Section  214 

HUD  reiterates  the  statement  made  in 
the  March  20.  1995  final  rule  and  the 
November  29,  1996  interim  rule  that  all 
regulatory  procedures  in 
implementation  of  Section  214  must  be 
administered  in  the  uniform  manner 
prescribed  without  regard  to  race, 
national  origin,  or  personcd 
characteristics  (e.g.,  accent,  language 
spoken,  or  familial  association  with  a 
noncitizen). 

Vn.  Findings  and  Certifications 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  final  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  interim  rule  is  a  "significant 
regulatory  action,"  as  defined  in  section 
3(f)  of  the  Order  (although  not 
economically  significant,  as  provided  in 
section  3(f)(1)  of  the  Order).  Any 
changes  made  to  the  final  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  Room  10276,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  this  final  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  in  the  preamble  to  the 
November  29,  1996  interim  rule,  the 
implementation  of  HUD's  noncitizen 
requirements  have  only  a  minimal 
impact  on  small  housing  project  owners, 
small  mortgagees,  and  small  housing 
agencies.  The  amendments  made  final 
by  this  rule  do  not  alter  that  previous 
determination.  This  final  rule  does  not 
require  the  creation  of  new  procedures 
or  impose  significant  additional  costs  on 
responsible  entities.  Rather,  the 
requirements  of  the  final  rule  can  be 
satisfied  through  the  use  of  existing 
procedures.  For  example,  the  final  rule 
prohibits  responsible  entities  from 
making  assistance  available  to  a 
noncitizen  until  the  necessary 
documentation  establishing  eligible 
immigration  status  is  verified.  This 
requirement  can  be  fulfilled  by  utilizing 
the  existing  verification  procedures. 
Likewise,  current  methods  may  be  used 
to  prorate  the  assistance  provided  to  an 
eligible  mixed  family  receiving 
continued  assistance. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  interim  rule  stage  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4223). 
That  finding  continues  to  be  applicable 
to  this  final  rule  and  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  final  have  no  federalism 
implications,  and  that  the  policies  are 
not  subject  to  review  under  the  Order. 
This  interim  rule  addresses 
immigration,  a  topic  exclusively  the 
province  of  the  Federal  government,  and 
the  effect  is  the  direct  result  of  the 
statute  that  imposes  the  restriction 
against  assistance  to  noncitizens,  rather 
than  a  result  of  HUD's  exercise  of 
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discretion  in  promulgating  a  rule  to 
implement  the  statute. 

List  of  Subjects  in  24  CFR  Part  5 

Administrative  practice  and 
procedure,  Aged,  Claims,  Drug  abuse, 
Drug  traffic  control,  Grant  programs — 
housing  and  community  development. 
Grant  programs— Indians,  Grant 
programs — low  and  moderate  income 
housing,  Indians,  Individuals  with 
disabilities.  Intergovernmental  relations. 
Loan  programs — ^housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Penalties,  Pets,  Public 
housing,  Rent  subsidies.  Reporting  and 
recordkeeping  requirements.  Social 
security,  Unemployment  compensation, 
Wages. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  24  CFR  part  5  is  amended 
as  follows: 

PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

1  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  unless 
otherwise  noted. 

Subpart  E— Restrictions  on  Assistance 
to  Noncitizens 

2.  The  authority  citation  for  subpart  E 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1436a  and  3535(d). 

§5.501     [Removed] 

3.  Remove  §5.501. 

4.  Section  5.508  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  (h)(2) 
and  (h)(3)  to  read  as  follows: 

§  5.508    Submission  of  evidence  of 
citizenship,  or  eligible  immigration  status. 

***** 

(b)  *   *   * 

(1)  For  U.S.  citizens  or  U.S.  nationals, 
the  evidence  consists  of  a  signed 
declaration  of  U.S.  citizenship  or  U.S. 
nationality.  The  responsible  entity  may 
request  verification  of  the  declaration  by 
requiring  presentation  of  a  United  States 
passport  or  other  appropriate 
documentadon,  as  specified  in  HUD 
guidance. 

(2)  For  noncitizens  who  are  62  years 
of  age  or  older  or  who  will  be  62  years 
of  age  or  older  and  receiving  assistance 
under  a  Section  214  covered  program  on 
September  30,  1996  or  applying  for 
assistance  on  or  after  that  date,  the 
evidence  consists  of 

(i)  A  signed  declaration  of  eligible 
immigration  status;  and 

(ii)  Proof  of  age  document. 
***** 

(h)*  *  * 


(2)  Thirty-day  extension  period.  Any 
extension  of  time,  if  granted,  shall  not 
exceed  thirty  (30)  days.  The  additional 
time  provided  should  be  sufficient  to 
allow  the  individual  the  time  to  obtain 
the  evidence  needed.  The  responsible 
entity's  determination  of  the  length  of 
the  extension  needed  shall  be  based  on 
the  circumstances  of  the  individual 
case. 

(3)  Grant  or  denial  of  extension  to  be 
in  wiiting.  The  responsible  entity's 
decision  to  grant  or  deny  an  extension 
as  provided  in  paragraph  (h)(1)  of  this 
section  shall  be  issued  to  the  family  by 
written  notice.  If  the  extension  is 
granted,  the  notice  shall  specify  the 
extension  period  granted  (which  shall 
not  exceed  thirty  (30)  days).  If  the 
extension  is  denied,  the  notice  shall 
explain  the  reasons  for  denial  of  the 
extension. 
***** 

5.  Section  5.510  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  5.51 0    Documents  of  eligible  Immigration 
status. 

*         *         *         *         * 

(b)  Acceptable  evidence  of  eligible 
immigration  status.  Acceptable 
evidence  of  eligible  immigration  status 
shall  be  the  original  of  a  document 
designated  by  INS  as  acceptable 
evidence  of  immigration  status  in  one  of 
the  six  categories  mentioned  in 
§  5.506(a)  for  the  specific  inunigration 
status  claimed  by  the  individual. 

6.  Section  5.512  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Adding  new  paragraph  (b);  and 

c.  Redesignating  existing  paragraphs 
(b)  through  (d)  as  paragraphs  (c)  through 
(e),  respectively  to  read  as  follows: 

§  5.51 2    Verification  of  eligible  immigration 
status. 

(a)  General.  Except  as  described  in 
paragraph  (b)  of  this  section  and  §  5.514, 
no  individual  or  family  applying  for 
assistance  may  receive  such  assistance 
prior  to  the  verification  of  the  eligibility 
of  at  least  the  individual  or  one  family 
member.  Verification  of  eligibility 
consistent  with  §  5.514  occurs  when  the 
individual  or  family  members  have 
submitted  documentation  to  the 
responsible  entity  in  accordance  with 
§5.508. 

(b)  PHA  election  to  provide  assistance 
before  verification.  A  PHA  that  is  a 
responsible  entity  under  this  subpart 
may  elect  to  provide  assistance  to  a 
family  before  the  verification  of  the 
eligibility  of  the  individual  or  one 
family  member. 
***** 

7.  Section  5.514  is  amended  by: 
a.  Revising  paragraph  (b); 


b.  Revising  paragraph  (c)(1); 

c.  Revising  paragraph  (e)(1);  and 

d.  Revising  paragraph  (fl(l),  to  read  as 
follows: 

§  5.51 4    Delay,  denial,  reduction  or 
termination  of  assistance. 

***** 

(b)  Restrictions  on  delay,  denial, 
reduction  or  termination  of  assistance. 
(1)  Restrictions  on  reduction,  denial  or 
termination  of  assistance  for  applicants 
and  tenants.  Assistance  to  an  applicant 
or  tenant  shall  not  be  delayed,  denied, 
reduced,  or  terminated,  on  the  basis  of 
ineligible  immigration  status  of  a  family 
member  if: 

(i)  The  primary  and  secondary 
verification  of  any  immigration 
documents  that  were  timely  submitted 
has  not  been  completed; 

(ii)  The  family  member  for  whom 
required  evidence  has  not  been 
submitted  has  moved  from  the  assisted 
dwelling  unit; 

(iii)  Tne  family  member  who  is 
determined  not  to  be  in  an  eligible 
immigration  status  following  INS 
verification  has  moved  from  the  assisted 
dwelling  unit; 

(iv)  The  INS  appeals  process  under 
§  5.514(e)  has  not  been  concluded; 

(v)  Assistance  is  prorated  in 
accordance  with  §  5.520;  or 

(vi)  Assistance  for  a  mixed  family  is 
continued  in  accordance  with  §§5.516 
and  5.518;  or 

(vii)  Deferral  of  termination  of 
assistance  is  granted  in  accordance  with 
§§5.516  and  5.518. 

(2)  Restrictions  on  delay,  denial, 
reduction  or  termination  of  assistance 
pending  fair  hearing  for  tenants.  In 
addition  to  the  factors  listed  in 
paragraph  {b)(l)  of  this  section, 
assistance  to  a  tenant  cannot  be  delayed, 
denied,  reduced  or  terminated  luitil  the 
completion  of  the  informal  hearing 
described  in  paragraph  (f)  of  this 
secdon. 

(c)  Events  causing  denial  or 
termination  of  assistance.  (1)  General. 
Assistance  to  an  applicant  shall  be 
denied,  and  a  tenant's  assistance  shall 
be  terminated,  in  accordance  with  the 
procedures  of  this  section,  upon  the 
occurrence  of  any  of  the  following 
events: 

(i)  Evidence  of  citizenship  (i.e.,  the 
declaration)  and  eligible  immigration 
status  is  not  submitted  by  the  date 
specified  in  §  5.508(g)  or  by  the 
expiration  of  any  extension  granted  in 
accordance  with  §  5.508(h); 

(ii)  Evidence  of  citizenship  and 
eligible  immigration  status  is  tinrely 
submitted,  but  INS  primary  and 
secondary  verification  does  not  verify 
eligible  immigration  status  of  a  family 
member;  and 
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(A)  Tl  le  family  does  not  pursue  INS 
appeal  or  informal  hearing  rights  as 
provided  in  this  section;  or 

(B)  INS  appeal  euid  informal  hearing 
rights  aje  pursued,  but  the  final  appeal 
or  heari  ig  decisions  are  decided  against 
the  fam:  ly  member;  or 

(iiil  T  le  responsible  entity  determines 
that  a  fa  mily  member  has  knowingly 
permitti  d  another  individual  who  is  not 
eligible  For  assistance  to  reside  (on  a 
permanent  basis)  in  the  public  or 


assisted 
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a  perioc 


This  pr(  vision  does  not  apply  to  a 
family  i '  the  ineligibility  of  the 
ineligib  e  individual  was  considered  in 
calcuJat  ing  any  proration  of  assistance 
provide  i  for  the  family. 


(e) 

notificati 
that  INJ 
confirm 
res 
of  the 
the 
date  of 


fam  ly 


INS  re 
be  madi 
that  rei 
INS. 


suits. 


q  nest 


The 


section 
the  INS 
accord^n 
section 


(c) 
familiek 
deferra 
be 


prografi 
have 
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housing  unit  of  the  family 
Such  termination  shall  be  for 
of  not  less  than  24  months. 


Aipeal  to  the  INS.  (1)  Submission 
}frequ(  st  for  appeal.  Upon  receipt  of 
ion  by  the  responsible  entity 
secondary  verification  failed  to 
eligible  immigration  status,  the 
ponstble  entity  shall  notify  the  family 
results  of  the  INS  verification,  and 
shall  have  30  days  fi-om  the 
he  responsible  entity's 
notification,  to  request  an  appeal  of  the 
.  The  request  for  appeal  shall 
by  the  family  communicating 

in  writing  directly  to  the 
family  must  provide  the 
responible  entity  with  a  copy  of  the 
written  request  for  appeal  and  proof  of 

mailing 

*         *        * 

(f)  /oj  ormal  hearing.  (1)  When  request 
for  heal  ing  is  to  be  made.  After 
notifies  tion  of  the  INS  decision  on 
appeal,  or  in  lieu  of  request  of  appeal  to 
the  INS,  the  family  may  request  that  the 
respons  ible  entity  provide  a  hearing. 
This  re(  [uest  must  be  made  either  within 
30  days  of  receipt  of  the  notice 
described  in  paragraph  (d)  of  this 

or  within  30  days  of  receipt  of 
appeal  decision  issued  in 
ce  with  paragraph  (e)  of  this 


8.  Settion  5.516  is  amended  by 
revisin  ;  the  introductory  text  of 
paragra  ph  (c)  to  read  as  follows: 

§5.516    Availability  of  preservation 
assistai  ice  to  mixed  families  and  other 
familiea , 


Assistance  available  to  other 
in  occupancy.  Temporary 
of  termination  of  assistance  may 
available  to  families  receiving 
assistance  under  a  Section  214  covered 
on  June  19,  1995.  and  who 
members  with  eligible 


immigration  status,  as  set  forth  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 
***** 

9.  Section  5.518  is  amended  by 
revising  paragraphs  (a),  (b)(3)  and  {b)(5) 
to  read  as  follows: 

§  5.51 8    Types  of  preservation  assistance 
available  to  mixed  families  and  other 
families. 

(a)  Continued  assistance.  (1)  General. 
A  mixed  family  may  receive  continued 
housing  assistance  if  all  of  the  following 
conditions  are  met  (a  mixed  family 
assisted  under  a  Housing  covered 
program  must  be  provided  continued 
assistance  if  the  family  meets  the 
following  conditions): 

(i)  The  family  was  receiving 
assistance  under  a  Section  214  covered 
program  on  June  19, 1995; 

(ii)  The  family's  head  of  household  or 
spouse  has  eligible  immigration  status 
as  described  in  §  5.506:  and 

(iii)  The  family  does  not  include  any 
person  (who  does  not  have  eligible 
immigration  status)  other  than  the  head 
of  household,  any  spouse  of  the  head  of 
household,  any  parents  of  the  head  of 
household,  any  parents  of  the  spouse,  or 
any  children  of  the  head  of  household 
or  spouse. 

(2)  Proration  of  continued  assistance. 
A  family  entitled  to  continued 
assistance  before  November  29,  1996  is 
entitled  to  continued  assistance  as 
described  in  paragraph  (a)  of  this 
section.  A  family  entitled  to  continued 
assistance  after  November  29,  1996  shall 
receive  prorated  assistance  as  described 
in  §5.520. 

(b)*   *   * 

(3)  Time  limit  on  deferral  period.  If 
temporary  deferral  of  termination  of 
assistance  is  granted,  the  deferral  period 
shall  be  for  an  initial  period  not  to 
exceed  six  months.  The  initial  period 
may  be  renewed  for  additional  periods 
of  six  months,  but  the  aggregate  deferral 
period  for  deferrals  provided  after 
November  29.  1996  shall  not  exceed  a 
period  of  eighteen  months.  The 
aggregate  deferral  period  for  deferrals 
granted  prior  to  November  29. 1996 
shall  not  exceed  3  years.  These  time 
periods  do  not  apply  to  a  family  which 
includes  a  refugee  under  section  207  of 
the  Immigration  and  Nationality  Act  or 
an  individual  seeking  asylum  under 
section  208  of  that  Act. 
***** 

(5)  Determination  of  availability  of 
affordable  housing  at  end  of  each 
deferral  period,  (i)  Before  the  end  of 
each  deferral  period,  the  responsible 
entity  must  satisfy  the  applicable 
requirements  of  either  paragraph 
(b)(5)(i)(A)  or  (B)  of  this  section. 


Specifically,  the  responsible  entity 
must: 

(A)  For  Housing  covered  programs: 
Make  a  determination  that  one  of  the 
two  conditions  specified  in  paragraph 
{b)(2)  of  this  section  continues  to  be  met 
(note:  affordable  housing  will  be 
determined  to  be  available  if  the 
vacancy  rate  is  five  percent  or  greater), 
the  owner's  knowledge  and  the  tenant's 
evidence  indicate  that  other  affordable 
housing  is  available;  or 

(B)  For  Section  8  or  Public  Housing 
covered  programs:  Make  a 
determination  of  the  availability  of 
affordable  housing  of  appropriate  size 
based  on  evidence  of  conditions  which 
when  taken  together  will  demonstrate 
an  inadequate  supply  of  affordable 
housing  for  the  area  in  which  the  project 
is  located,  the  consolidated  plan  (if 
applicable,  as  described  in  24  CFR  part 
91),  the  responsible  entity's  own 
knowledge  of  the  availability  of 
affordable  housing,  and  on  evidence  of 
the  tenant  family's  efforts  to  locate  such 
housing. 

(ii)  The  responsible  entity  must  also: 

(A)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  will  be  deferred  again 
(provided  that  the  granting  of  another 
deferral  will  not  result  in  aggregate 
deferral  periods  that  exceeds  the 
maximum  deferral  period).  This  time 
period  does  not  apply  to  a  family  which 
includes  a  refugee  under  section  207  of 
the  Immigration  and  Nationality  Act  or 
an  individual  seeking  asylum  under 
section  208  of  that  Act,  and  a 
determination  was  made  that  other 
affordable  housing  is  not  available;  or 

(B)  Notify  the  tenant  family  in 
writing,  at  least  60  days  in  advance  of 
the  expiration  of  the  deferral  period, 
that  termination  of  financial  assistance 
will  not  be  deferred  because  either 
granting  another  deferral  will  result  in 
aggregate  deferral  periods  that  exceed 
the  maximiun  deferral  period  (unless 
the  family  includes  a  refugee  under 
section  207  of  the  Immigration  and 
Nationality  Act  or  an  individual  seeking 
asylum  under  section  208  of  that  Act), 
or  a  determination  has  been  made  that 
other  affordable  housing  is  available. 
***** 

10.  Section  5.526  is  revised  to  read  as 
follows: 

§  5.526    Protection  From  liability  for 
responsible  entities  and  State  and  local 
government  agencies  and  officials. 

(a)  Protection  from  liability  for 
responsible  entities.  Responsible  entities 
are  protected  fi-om  liability  as  set  forth 
in  Section  214(e)  (42  U.S.C  1436a(e)). 
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(b)  Protection  from  liability  for  State 
and  local  government  agencies  and 
officials.  State  aiid  local  government 
agencies  and  officials  shall  not  be  liable 
for  the  design  or  implementation  of  the 
verification  system  described  in  §  5.512, 
as  long  as  the  implementation  by  the 
State  and  local  government  agency  or 
official  is  in  accordance  with  prescribed 
HUD  rules  and  requirements. 

Dated:  April  30,  1999. 
Andrew  Cuomo, 
Secretary. 
[FR  Doc.  99-11917  Filed  5-11-99;  8:45  ami 
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RIN2577-AB95 

Public  Ifouslng  Drug  Elimination 
Prograifi  Formula  Allocation 

AGENCY  j  Office  of  the  Assistant 
Secretaiy  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  jProposed  rule. 

SUMMAnir:  This  proposed  rule  would 
amend  HUD  regulations  to  replace  the 
competitive  distribution  of  HUD's 
Public  and  Indian  Housing  Drug 
Elimination  Program  (PHDEP)  funds 
with  a  f  )rmula  allocation  funding 
system.  The  purpose  of  this  amendment 
is  to  pre  vide  a  more  timely,  predictable 
and  equ  itable  allocation  of  PHDEP 
funds.  1  he  competitive  distribution  of 
funding  through  the  Assisted  Housing 
compor  ent  of  the  Drug  Elimination 
Progran  i  would  not  be  affected  by  this 
rule. 

DATES:  Comment  Due  Date:  July  12, 
1999. 
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Interested  persons  are 
to  submit  comments  to  the  Rules 
31erk,  Office  of  the  General 
Room  10276,  Department  of 
and  Urban  Development,  451 
Street.  SW,  Washington,  DC 
20410-1)500.  Communications  should 
the  above  docket  number  and 
Fapsimile  (FAX)  responses  are  not 
.  A  copy  of  each  response  will 
lable  for  public  inspection  and 
during  regular  business  hours 
to  5:30  p.m.  Eastern  Time  at 
aboie  address). 


in. 


FOR  FUF  FHER  INFORMATION  CONTACT: 

Bertha  1  A.  Jones,  Program  Analyst, 
Commu  nity  Safety  and  Conservation 
Division,  Office  of  Public  and  Indian 
Housin  ;,  Department  of  Housing  and 
Urban  I  levelopment,  451  Seventh  Street, 
SW,  Wc  shington.  DC  20410,  telephone 
(202)  7(  8-1197  X.4237;  or  Tracy  C. 
Outlaw  National  Office  of  Native 
Americm  Programs,  Department  of 
Housin  ;  and  Urban  Development,  1999 
Broadv,  ay,  Suite  3390,  Denver,  CO 
80202,  elephone  (303)  675-1600  (these 
are  not  oU-free  numbers).  Hearing  or 
speech-  impaired  individuals  may  access 
this  nui  tiber  via  TTY  by  calling  the  toll- 
free  Fe(  eral  Information  Relay  Service 
at  1-80  >-877-8339.  Also,  please  see 
HUD's  vebsite  at  http://www.hud.gov/ 
pih/leg  s/tiUev.html  for  additional 
PHDEP  information. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  586  of  the  Quality  Housing 
and  Work  Responsibility  Act  of  1998 
(Pub.  L.  105-276.  112  Stat.  2461, 
approved  October  21,  1998)  (Public 
Housing  Reform  Act)  makes  certain 
amendments  to  the  Public  and  Assisted 
Housing  Drug  Elimination  Act  of  1990, 
including  authorizing  HUD  to  make 
renewable  grants  to  public  housing 
agencies  (PHAs).  HUD  is  to  provide 
preference  in  funding  to  these  public 
housing  agencies,  but  this  preference 
does  not  preclude  selection  by  the 
Secretary  of  other  meritorious  public 
housing  agencies  that  need  funding  to 
address  urgent  or  serious  crime 
problems. 

On  February  18,  1998  (64  FR  8210), 
HUD  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  to  solicit 
comments  on  possible  methods  and 
elements  of  a  need  based  formula  and 
performance  criteria.  Further,  HUD 
welcomed  any  formula  methods  for 
consideration  that  housing  agencies  or 
other  interested  members  of  the  public 
may  have  devised.  Public  comments 
received  in  response  to  this  notice  were 
considered  in  the  development  of  this 
proposed  rule  on  formula  funding  for 
PHDEP,  and  are  discussed*in  the 
following  section. 

n.  Public  Comment  on  the  ANPR 

HUD  received  60  comments  on  the 
ANPR.  The  commenters  addressed  the 
options  for  PHDEP  funding,  and  offered 
several  recommendations  on  how 
funding  may  be  allocated.  This 
proposed  rule  takes  into  consideration 
the  comments  received  on  the  ANPR,  as 
discussed  below. 

Opposition  to  Formula  Funding 

Several  commenters  opposed  the 
change  to  formula  allocation.  Their 
concern  was  that  providing  funding  to 
a  somewhat  greater  number  of 
applicants  under  a  formula  would 
reduce  the  amount  that  was  previously 
made  available  to  individual  applicants 
who  successfully  competed  for  funding. 

HUD  remains  convinced  that  formula 
allocation  for  this  program  is  the  better 
method  for  allocating  PHDEP  funds. 
First,  formula  allocation  of  funding  for 
a  period  of  years  eliminates  the 
uncertainty  of  competitive  funding  and 
permits  the  development  and 
implementation  of  long  range  plans. 
Second,  as  many  commenters  pointed 
out,  success  in  funding  competitions  is 
often  related  to  the  "creative  writing" 
ability  of  an  applicant,  an  applicant's 
capacity  to  hire  a  professional  grants 
writer,  and  the  subjective  preferences  of 
reviewers.  These  unfavorable 


characteristics  would  be  avoided  under 
a  formula  system  of  funding.  Third,  the 
timing  of  funding  availability  under  a 
formula  process  will  be  more  consistent 
and  regular  than  under  a  competitive 
process.  Fourth,  a  formula  will  relieve 
the  administrative  burden  on  PHAs  and 
HUD,  by  eliminating  the  competitive 
NOFA  process.  For  these  reasons,  HUD 
has  determined  that  a  formula  approach 
to  PHDEP  funding  will  provide  a  more 
timely,  predictable  and  equitable 
allocation  of  PHDEP  funds. 

Criticisms  of  Funding  Formula 

Although  many  of  the  commenters 
supported  the  idea  of  formula  funding, 
the  formula  itself  was  criticized  on 
several  points.  Among  the  criticisms 
was  that  the  formula  was  difficult  to 
imderstand;  that  it  used  incomplete  or 
invalid  data;  that  the  same  bedroom  mix 
factor  was  used  more  than  once;  that  the 
weights  assigned  to  the  formula's 
components  were  not  justified,  and  that 
the  results  were  not  replicable. 

This  rule  proposes  to  address  these 
criticisms  by  using  a  greatly  simplified 
formida  for  the  allocation  of  PHDEP 
funding.  The  amount  that  will  be  made 
available  to  an  applicant  qualifying  for 
funding  will  be  based  upon  the 
applicant's  share  of  the  total  number  of 
units  of  all  applicants  that  qualify  for 
funding,  with  a  maximum  award  of  $35 
million  and  a  minimum  award  of 
$25,000. 

Minimum  Amount  of  Funding 

Several  commenters  addressed  the 
issue  of  the  minimum  amount  of 
formula  funding.  Some  favored 
maintaining  the  $50,000  minimum 
available  under  the  competitive  system; 
some  favored  the  suggested  $25,000 
minimum;  and  others  supported  a 
minimum  without  specifying  an 
amount. 

This  rule  proposes  to  go  forward  with 
the  $25,000  minimum  amount  of 
funding.  The  certainty  of  funding  over 
five  years  is  proposed  to  compensate  for 
any  problems  resulting  from  the  drop  in 
minimimi  funding.  The  great  majority  of 
beneficiaries  of  the  minimum  funding 
amount  is  expected  to  be  small 
applicants  that  were  not  previously 
funded  and  that  would  be  able  to 
undertake  meaningful  activities  with  the 
minimum  amount. 

Establish  Two  Pools  of  PHDEP  Funding 

Several  commenters  suggested  that 
PHDEP  funding  be  divided  into  two 
pools,  one  to  be  allocated  according  to 
a  formula,  and  the  other  awarded  on  the 
basis  of  a  competition. 

HUD  does  not  support  such  a  system 
because  it  would  substantially 
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compromise  the  savings  in 
administrative  burden  to  PHAs  and 
HUD  that  would  be  available  under  a 
formula  system. 

in.  Changes  in  This  Proposed  Rule 

This  rule  proposes  to  amend  the  Drug 
Elimination  Program  (DEP)  regulations 
at  24  CFR  part  761  to  implement  Public 
Housing  Reform  Act  section  586.  In 
particular,  it  would  amend  the  way  that 
public  housing  drug  elimination  funds 
are  distributed,  as  explained  in  the 
following  discussion. 

Statutory  Changes  to  DEP  Funding  and 
Eligibility 

Section  586(e)  of  the  Public  Housing 
Reform  Act  amends  section  5125  of  the 
Anti-Drug  Abuse  Act  of  1988  (ADAA) 
(the  Public  and  Assisted  Housing  Drug 
Elimination  Program  is  authorized 
under  sections  5121  through  5130  of 
ADAA).  Before  being  amended  by 
section  586(e),  section  5125(b)  provided 
that  HUD  "shall  approve  applications 
under  this  chapter  based  exclusively 
on"  a  list  of  four  factors.  This  language 
placed  strict  limitations  on  the  manner 
in  which  HUD  could  distribute  drug 
elimination  funds.  Section  586(e) 
redesignates  paragraphs  (b)  through  (d) 
of  section  5125  as  paragraphs  (c) 
through  (e),  respectively,  and  amends 
the  limiting  language  in  redesignated 
paragraph  (c)  to  provide  that  HUD 
"shall  approve  applications  under 
subsection  (b)  that  are  not  subject  to  a 
preference  under  subsection  (b)(2)(A)  on 
the  basis  of  thresholds  or  criteria  such 
as"  followed  by  the  same  four  factors. 
Section  586  adds  both  structure  and 
flexibility  to  the  funding  process  of  the 
drug  elimination  program.  By  replacing 
the  tightly  controlling  parameters  of 
"based  exclusively  on"  with  the 
expansive  "on  the  basis  of  thresholds  or 
criteria  such  as",  section  586  provides 
HUD  with  greater  flexibility  in  the  way 
DEP  funds  are  distributed.  Section  586 
also  introduces  non-competitive, 
renewable  grants  as  a  way  of 
distributing  drug  elimination  funds.  The 
new  subsection  (b)  added  to  ADAA 
section  5125  by  Public  Housing  Reform 
Act  section  586  reads  as  follows: 

(b)  One- Year  Renewable  Grants — 

(1)  In  General— An  eligible  applicant  that 
is  a  public  housing  agency  may  apply  for  a 
1-year  grant  under  this  chapter  that,  subject 
to  the  availability  of  appropriated  amounts, 
shall  be  renewed  annually  for  a  period  of  not 
more  than  4  additional  years,  except  that 
such  renewal  shall  be  contingent  upon  the 
Secretary  finding,  upon  an  annual  or  more 
frequent  review,  that  the  grantee  agency  is 
performing  under  the  terms  of  the  grant  and 
applicable  laws  in  a  satisfactory  manner  and 
meets  such  other  requirements  as  the 


Secretary  may  prescribe.  The  Secretary  may 
adjust  the  amount  of  any  grant  received  or 
renewed  under  this  paragraph  to  talte  into 
account  increases  or  decreases  in  amounts 
appropriated  for  these  purposes  or  such  other 
factors  as  the  Secretary  determines  to  be 
appropriate. 

(2)  Eligibility  and  Preference — The 
Secretary  may  not  provide  assistance  under 
this  chapter  to  an  applicant  that  is  a  public 
housing  agency  unless — 

(A)  the  agency  will  use  the  grants  to 
continue  or  expand  activities  eligible  for 
assistance  under  this  chapter,  as  in  effect 
immediately  before  the  effective  date  under 
section  503(a)  of  the  Quality  Housing  and 
Work  Responsibility  Act  of  1998,  in  which 
case  the  Secretary  shall  provide  preference  to 
such  applicant;  except  that  preference  under 
this  subparagraph  shall  not  preclude 
selection  by  the  Secretary  of  other 
meritorious  applications  that  address  urgent 
or  serious  crime  problems  nor  be  construed 
to  require  continuation  of  activities 
determined  by  the  Secretary  to  be  unworthy 
of  continuation;  or 

(B)  the  agency  is  in  the  class  established 
under  paragraph  (3). 

(3)  PHA's  Having  Urgent  or  Serious  Crime 
Problems — The  Secretar>'  shall,  by 
regulations  issued  after  notice  and 
opportunity  for  public  comment,  set  forth 
criteria  for  establishing  a  class  of  public 
housing  agencies  that  have  urgent  or  serious 
crime  problems.  The  Secretary  may  reserve  a 
portion  of  the  amount  appropriated  to  carry 
out  this  chapter  in  each  fiscal  year  only  for 
grants  for  public  housing  agencies  in  such 
class,  except  that  any  amounts  from  such 
portion  reserved  that  are  not  obligated  to 
agencies  in  the  class  shall  be  made  available 
only  for  agencies  that  are  subject  to  a 
preference  under  paragraph  (2)(A). 

(4)  INAPPLICABILITY  TO  FEDERALLY 
ASSISTED  LOW-INCOME  HOUSING— The 
provisions  of  this  subsection  shall  not  applv 
to  federally  assisted  low-income  housing. 

In  Senate  colloquy  before  passage  of 
the  Public  Housing  Reform  Act,  Senator 
Mack  noted  that  the  amendments  made 
to  the  Public  and  Assisted  Housing  Drug 
Elimination  Act  of  1990  represent  a 
significant  improvement  in  the  program. 
The  Senator  stated: 

The  amendments  will  provide  renewable 
grants  for  agencies  that  meet  performance 
standards  established  by  HLT).  In  addition, 
housing  authorities  with  urgent  or  serious 
crime  needs  are  protected  and  will  be 
assured  an  equitable  amount  of  funding. 

*   *   *  ITjhe  intent  of  these  provisions  is  to 
provide  more  certain  funding  for  agencies 
with  clear  needs  for  funds  and  to  assure  that 
both  current  funding  recipients  and  other 
agencies  with  more  urgent  or  serious  crime 
problems  are  appropriately  assisted  by  the 
program.  The  provisions  will  also  reduce  the 
administrative  costs  of  the  current 
application  process  which  entails  a 
substantial  paperwork  burden  for  agencies 
and  HUD.  Under  the  terms  of  the 
amendments,  HUD  can  establish  a  fixed 
funding  mechanism  in  which  the  relative 
needs  of  housing  authorities  are  addressed 
with  a  greater  amount  of  certainty. 


(Congressional  Record  of  October  8.  1998, 
S.11842) 

The  new  language  of  ADAA  section 
5125(b),  as  revised  by  Public  Housing 
Reform  Act  section  586(e)(6),  addresses 
the  manner  in  which  the  categories  of 
eligible  DEP  applicants  (PHAs,  RMCs, 
NAHASDA  recipients,  consortia,  and 
owners  of  federally  assisted  low  income 
housing)  are  to  be  funded.  PHAs  are 
divided  into  two  categories  for  funding 
purposes.  The  first  category  consists  of 
PHAs  that  will  "use  the  grants  to 
continue  or  expand  activities  eligible  for 
assistance"  imder  the  drug  elimination 
program.  The  requirement  that  funds 
must  be  used  to  "continue  or  expand" 
activities  indicates  that  PHAs  in  this 
category  must  have  previously  received 
DEP  funding,  or  they  would  not  have 
any  activities  that  could  be  continued  or 
expanded.  HUD  has  determined  that 
PHAs  that  successfully  competed  for 
PHDEP  funding  under  at  least  one  of  the 
Notices  of  Funding  Availability  for 
Federal  Fiscal  Years  (FFYs)  1996,  1997 
and  1998  would  have  activities  to 
continue  or  expand  and  would 
constitute  the  first  category  of  PHAs  that 
qualify  for  funding.  Further,  revised 
section  5125(b)(2)(A)  states  that  PHAs  in 
this  category  are  to  be  provided  a 
preference  for  funding.  How  HUD  will 
fund  these  "preference  PHAs"  is 
explained  below  in  the  discussion  of  the 
funding  formula  proposed  by  this  rule. 

The  second  category  of  PHAs  that 
qualify  for  funding  is  covered  by  an 
exception  to  the  preference.  This 
exception  is  also  found  in  section 
5125(b)(2)(A),  in  the  language  which 
states,  "except  that  preference  under 
this  subparagraph  shall  not  preclude 
selection  by  the  Secretary  of  other 
meritorious  applications  that  address 
urgent  or  serious  crime  problems".  The 
funding  formula  discussed  below  would 
define  what  PHAs  fall  into  this  "needs" 
category  and  the  amount  of  funding 
each  would  qualify  to  receive. 

RMCs  and  NAHASDA  recipients 
would  also  qualify  for  "needs"  funding 
imder  the  exception  language  of  section 
5125(b)(2)(A),  on  the  basis  of 
"meritorious  applications  that  address 
urgent  or  serious  crime  problems".  The 
determination  of  how  NAHASDA 
recipients  and  RMCs  qualify  for  needs 
funding  and  the  amounts  they  would 
receive  are  explained  under  the  formula 
funding  discussion,  below. 

A  consortium  of  eligible  applicants 
would  qualify  for  at  least  the  amount  of 
funding  for  which  its  individual 
members  would  qualify  on  a  preference 
or  a  needs  basis.  Consortia  are  more 
fully  discussed  under  a  separate 
heading  in  this  preamble,  below. 
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more  than  1250  units).  If  fewer  than  five 
PHAs  have  data  for  a  given  size  category 
within  a  State,  then  the  average  of  PHAs 
for  a  given  size  category  within  the 
census  region  will  be  used. 

The  use  of  a  funding  cut-off  point  in 
the  ranking  also  addresses  the 
preference  requirement  for  previously 
funded  (in  FFYs  1996,  1997  or  1998) 
PHAs.  These  PHAs  will  be  funded 
regardless  of  any  ranking,  providing 
them  with  the  preference  of  assured 
funding.  Renewal  of  funding  under 
section  5125(b)(1)  of  ADAA  for 
preference  PHAs  is  contingent  only 
upon  "the  Secretary  finding,  upon  an 
annual  or  more  frequent  review,  that  the 
gremtee  agency  is  performing  under  the 
terms  of  the  grant  and  applicable  laws 
in  a  satisfactory  manner  and  meets  such 
other  requirements  as  the  Secretary  may 
prescribe."  Of  course,  as  section 
5125(b)(2)(A)  of  ADAA  also  provides, 
the  preference  shall  not  be  "construed 
to  require  continuation  of  activities 
determined  by  the  Secretary  to  be 
unworthy  of  continuation". 

In  addition  to  addressing  the 
preference  requirement  and  determining 
what  "needs"  applicants  will  qualify  for 
funding,  a  formula  would  determine  the 
amount  each  applicant  that  qualifies  for 
funding  would  receive.  The  proposed 
formula  at  §  761.13  would  distribute 
PHDEP  funding  based  upon  a  qualified 
applicant's  (an  applicant  that  qualifies 
on  the  basis  of  preference  or  need)  share 
of  the  total  number  of  units  of  all 
eligible  applicants  that  qualify  for 
funding,  with  a  maximum  award  of  $35 
million  and  a  minimum  award  of 
$25,000.  The  amount  an  applicant  that 
qualifies  for  funding  would  receive  in 
any  given  FFY  would  vary  in  proportion 
to  the  amounts  appropriated  aimually 
for  the  DEP,  but  would  not  exceed  the 
established  maximum  or  minimum 
amounts. 

The  Department  specifically  requests 
comment  on  whether  the  proposed 
formula  funding  is  appropriate  for 
NAHASDA  recipients,  and  will  consider 
implementing  alternative  methods  of 
funding  this  category  of  eligible 
applicants.  Also,  please  see  the 
discussion  imder  the  heading,  "Funding 
of  NAHASDA  Recipients,"  below  in  this 
preamble. 

DEP  Application  and  Plan  Requirement 

To  qualify  for  funding,  an  eligible 
applicant  must  still  meet  the  ADAA 
section  5125(a)  requirement  qf 
submitting  a  plan  for  addressing  the 
problem  of  drug-related  or  violent  crime 
in  and  around  the  recipient's  housing. 
This  rule  addresses  the  plan 
requirement  by  providing,  at  §  761.15, 
that  a  PHA  must  include  a  DEP  plan 


with  its  PHA  Plan,  submitted  pursuant 
to  24  CFR  part  903,  as  a  qualification  for 
DEP  funding.  Similarly,  as  a 
qualification  for  DEP  funding,  a 
NAHASDA  recipient  must  include  a 
DEP  plan  with  its  Indian  Housing  Plan 
(IHP),  submitted  pursuant  to  subpart  C 
of  24  CFR  part  1000.  As  for  RMCs,  a 
qualification  for  funding  is  that  an  RMC 
must  submit  a  PHDEP  plan  to  its  PHA. 
The  PHA  must  then  submit,  with  its 
PHA  Plan,  the  RMCs  PHDEP  plan.  The 
minimum  requirements  for  the  contents 
of  a  PHDEP  plan  are  contained  in  a  new 
§  761.21.  The  PHDEP  plan  serves  as  the 
application  for  PHDEP  funding,  and  an 
otherwise  qualified  recipient  that  does 
not  submit  a  PHDEP  plan  as  required 
will  not  be  funded. 

HUD  specifically  solicits  comments 
on  ways  to  further  streamline  the 
PHDEP  plan  and  performance  reporting. 
HUD  is  continuing  to  develop  model 
outcome  measures  with  specific, 
measiu-able  goals  for  PHDEP-funded 
activities,  including  the  overall 
reduction  of  violent  crime  and  drug  use. 

AHDEP  applicants  will  continue  to 
apply  in  accordance  with  the 
requirements  of  NOFAs  published  in 
the  Federal  Register. 

Recipients  wno  qualify  and  receive 
funding  will  be  reviewed  at  least 
aimually  as  grantees  to  determine  if  they 
meet  the  performance  requirements 
proposed  in  a  new  §  761.23.  A  grantee 
that  fails  to  satisfy  the  performance 
requirements  of  this  section  may  be 
subject  to  the  sanctions  listed  in 
§  761.30(f)(2). 

Consortia 

This  rule  would  also  establish  the 
requirements  for  the  eligibility  and 
funding  of  consortia.  The  rule  permits 
eligible  applicants  to  join  together  and 
.  form  a  consortium  to  apply  under 
PHDEP,  whether  or  not  each  member 
would  individually  qualify  for  funding 
as  a  preference  PHA  or  a  needs  recipient 
in  the  top  50%  of  the  formula  ranking. 
To  qualify  for  funding,  the  consortium 
members  must  prepare  and  submit  a 
consortium  DEP  plan  that  meets  the 
requirements  of  a  DEP  plan  contained  in 
§  761.21.  The  act  of  two  or  more  eligible 
applicants  joining  together  to  form  a 
consortium,  and  identifying  related 
crime  problems  and  eligible  activities  to 
address  those  problems  pursuant  to  a 
consortium  PHDEP  plan,  qualifies  the 
consortium  for  PHDEP  funding  to  the 
extent  the  individual  applicants  qualify. 
The  consortium's  DEP  plan  must 
include  a  vmtten  agreement,  signed  by 
an  authorized  representative  of  each 
consortium  member,  that  designates  a 
lead  applicemt  for  purposes  of  grant 
funding  and  administration,  and  as  a 
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central  point  of  contact,  and  describes 
the  activities  and  responsibilities  that 
each  consortium  member  is  bound  to 
undertake.  Each  member  must  submit 
the  consortium  plan  with  its  PHA  plan 
or  IHP,  as  appropriate. 

HUD  will  make  the  determination  of 
the  amount  of  funding  the  consortium 
as  a  whole  will  receive  upon  first 
receipt  and  favorable  review  of  a 
consortium's  plan.  The  amount  of 
funding  made  available  to  the 
consortium  will  be  the  total  of  the 
amounts  that  each  individual  member 
would  otherwise  qualify  to  receive,  on 
either  a  preference  or  needs  basis,  under 
the  funding  formula.  The  Department 
specifically  requests  comment  on 
tnethods  and  the  desirability  of 
providing  more  of  a  financial  incentive 
for  consortia. 

Funding  ofNAHASDA  Recipients 

An  option  HUD  wishes  to  present  for 
comment  is  whether  to  establish  a 


separate  pool  to^und  NAHASDA 
recipients.  The  lalsfk  of  full  FBI  data  on 
Indian  Countrj'  and  the  difficulty  of 
formulating  appropriate  comparable 
data  make  it  difficult  to  fund 
NAHASDA  recipients  on  the  same  basis 
as  PHAs.  Rather  than  including 
NAHASDA  recipients  in  the  same 
funding  pool  with  PHAs,  HUD  would 
make  separate  DEP  funding  available  for 
NAHASDA  recipients.  The  amount  of 
funding  available  would  be  set  at  a  level 
that  is  significantly  greater  percentage  of 
the  total  amounts  made  available  than 
the  average  of  the  amoimts  received  by 
Indian  tribes,  IHAs,  or  tribally 
designated  housing  entities  (TDHEs)  in 
FFYs  1996,  1997  and  1998.  The  increase 
under  such  a  formulation  would  be  in 
keeping  with  the  overall  increase  in 
HUD  funding  that  took  place  when 
Native  American  housing  assistance  was 
consolidated  under  NAHASDA. 

HUD  welcomes  suggestions  on  the 
basis  on  which  additional  NAHASDA 


recipients  may  be  permitted  to  qualify, 
short  of  requiring  the  submission  and 
verification  of  extensive  data,  because  it 
is  HUD's  goal  to  streamline  the  funding 
process  for  all  categories  of  PHDEP 
applicants. 

IV.  Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  proposed  information  collection 
requirements  contained  in  this  rule,  and 
the  additional  PHDEP  requirements  at 
24  CFR  part  761  not  affected  by  this 
rule,  including  the  changeover  in  the 
reporting  requirements  under  §  761.35 
from  a  hardcopy  format  to  an  electronic 
format,  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3507(d) 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35). 

Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


Reporting  and  Recordkeeping  Burden 


Section  reference 


761.17  

761 .21  

761.23  

761.25  

761.30  : . 

761.35  '"Z'ZZ'^Z'Z 

Total  Reporting  and  Recordkeeping  Burden  (Hours) 


Number  of 
parties 


Annual  freq.  of 
requirement 


600 

1100 
1100 
7000 
1100 
1100 


Est.  avg.  time 
for  require- 
ment (hours) 


Est.  annual 
burden  (hrs.) 


16 
25 
8 
1 
16 
22 


9,600 

27,500 

8.800 

7,000 

17.600 

169,400 


239,900 


In  accordance  with  5  CFR 
1320.8(d)(1),  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  this 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 


technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-4451)  and  must  be 
sent  to: 

Joseph  F.  Lackey,  Jr..  HUD  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503; 
and 

Mildred  Hamman.  Reports  Liaison 
Officer,  Office  of  the  Assistant  Secretary 
for  Public  and  Indian  Housing, 
Department  of  Housing  &  Urban 
Development,  451— 7th  Street,  SW, 
Room  4244,  Washington,  DC  20410. 


Additional  information  on  these 
information  collection  requirements 
may  be  obtained  &x)m  the  Reports 
Liaison  Officer  or  from  the  HUD  web 
site  at  http://urww.hud.gov/pih/ 
programs/ph/de/cscd.html. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  advanced 
notice  of  proposed  rulemaking  (ANPR) 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30,  1993. 
Any  changes  made  in  this  ANPR 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
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Develobment,  451  Seventh  Street.  SW, 
Washington,  DC  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)|,  has  reviewed  and  approved  this 
propo^d  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
econon  lie  impact  on  a  substantial 
numbe  r  of  small  entities.  The  proposed 
rule  be  gins  the  rulemaking  process  to 
implement  changes  for  the  distribution 
of  Public  Housing  Drug  Elimination 
Program  funds  under  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998.  /^  significant  economic  impact  on 
a  substantial  number  of  small  entities  is 
not  expected  because  under  this 
propoil,  all  small  entities  previously 
fundea  will  continue  to  be  funded  at 
comparable  levels.  Although  HUD  has 
detennined  that  this  proposed  rule 
would  pot  have  a  significant  economic 
impact  on  a  substantia]  number  of  small 
entitle! ,  HUD  welcomes  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
-HUD's  objectives  as  described  in  this 
preaml  )le.  The  rule  will  have  no  adverse 
or  disproportionate  economic  impact  on 
small  I  lusinesses. 

Enviro  imental  Impact 

In  a(  cordance  with  40  CFR  1508.4  of 
the  reg  ulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.19(i:)(2)  of  the  HUD  regulations,  this 
rule  ai  lends  an  existing  document,  the 
regulalions  at  24  CFR  part  761,  which  as 
a  who!  e  would  not  fall  within  an 
exclus  on,  but  the  amendment  by  itself 
would  do  so.  Therefore,  the  actions 
propoi  ed  in  this  document  are 
detern  ined  not  to  have  the  potential  of 
having  a  significant  impact  on  the 
quality  of  the  human  environment  and 
furthef  review  under  the  National 
Envirc  nmental  Policy  Act  is  not 
necesa  ary  and  no  FONSI  is  needed. 

Execu  ive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Execu  ive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substa  atial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Cover  iment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  pol  cy  changes  will  result  from  this 
rule  tl  lat  would  affect  the  relationship 
betwe  jn  the  Federal  Government  and 
State  i  ind  local  governments. 


List  of  Subjects  in  24  CFR  Part  761 

Drug  abuse.  Drug  traffic  control,  Grant 
programs — housing  and  community 
development.  Grant  programs — Indians, 
Grant  programs — low  and  moderate 
income  housing,  Indians,  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Catalog  of  Domestic  Assistance 
Numbers 

The  Catalog  of  Domestic  Assistance 
nxmibers  for  the  Public  Housing  Drug 
Elimination  Program  is  14.854. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  part  761  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  761— DRUG  ELIMINATION 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  761  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11901  et 
seq. 

2.  In  part  761,  all  references  to  "drug- 
related  crime"  are  revised  to  read  "drug- 
related  cind  violent  crime"  and  all 
references  to  "Indifm  housing 
authorities  (IHAs)"  are  revised  to  read 
"NAHASDA  recipients". 

3.  In  §  761.1,  the  introductory  text  is 
revised  to  read  as  follows: 

§761.1     Purpose  and  scope. 

This  part  761  contains  the  regulatory 
requirements  for  the  Assisted  Housing 
Drug  Elimination  Program  (AHDEP)  and 
the  Public  Housing  Drug  Elimination 
Program  (PHDEP).  The  purposes  of 
these  programs  are  to: 
***** 

4.  Section  761.5,  is  revised  to  read  as 
follows: 

§  761 .5    Public  housing;  encouragement  of 
resident  participation. 

For  the  purposes  of  the  Public 
Housing  Drug  Elimination  Program,  the 
elimination  of  drug-related  and  violent 
crime  within  public  housing 
developments  requires  the  active 
involvement  and  commitment  of  public 
housing  residents  and  their 
organizations.  To  enhance  the  ability  of 
PHAs  to  combat  drug-related  and 
violent  crime  within  their 
developments,  Resident  Councils  (RCs), 
Resident  Management  Corporations 
(RMCs),  and  Resident  Organizations 
(ROs)  will  be  permitted  to  undertake 
management  functions  specified  in  this 
part,  notwithstanding  the  otherwise 
applicable  requirements  of  24  CFR  part 
964. 

5.  In  §  761.10,  the  introductory  text  is 
revised,  the  definition  of  Recipient  of 
assistance  under  the  Native  American 


Housing  Assistance  and  Self- 
Determination  Act  of  1996  (NAHASDA 
recipient)  is  added  in  alphabetical  order, 
and  the  definition  of  Resident 
Management  Corporation  (RMC)  is 
revised,  to  read  as  follows: 

§761.10    Definitions. 

The  definitions  Department,  HUD, 
and  Public  Housing  Agency  (PHA)  are 
defined  in  24  CFR  part  5. 

***** 

Recipien  t  of  assistan  ce  un  der  th  e 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996 
(NAHASDA  recipient)  shall  have  the 
same  meaning  as  recipient  provided  in 
section  4  of  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.). 
***** 

Resident  Management  Corporation 
(RMC),  for  purposes  of  the  Public 
Housing  Program,  means  the  entity  that 
proposes  to  enter  into,  or  that  enters 
into,  a  management  contract  with  a  PHA 
under  24  CFR  part  964  in  accordance 
with  the  requirements  of  that  part. 
***** 

6.  The  heading  of  subpart  B  is  revised 
to  read  as  follows: 

Subpart  B — Grant  Funding 

7.  A  new  §  761.13  is  added  to  read  as 
follows: 

§  761 .1 3    Amount  of  funding. 

(a)  PHDEP  formula  funding.  (1) 
Funding  share  formula.  The  amoimt  of 
funding  made  available  each  FFY  to  an 
applicant  that  qualifies  for  funding  in 
accordance  with  §  761.15(a)  is  based 
upon  the  applicant's  share  of  the  total 
number  of  imits  of  all  applicants  that 
qualify  for  funding,  with  a  maximum 
award  of  $35  million  and  a  minimum 
award  of  $25,000. 

(2)  Consortium  funding.  The  amoimt 
of  funding  made  available  to  a 
consortium  will  be  the  total  of  the 
amounts  that  each  individual  member 
would  otherwise  qualify  to  receive 
under  the  PHDEP  funding  formula  in 
accordance  with  paragraph  (a)(1)  of  this 
section. 

(3)  Adjustments  to  funding.  The 
amount  of  funding  made  available  each 
FFY  to  an  applicant  in  accordance  with 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  may  be  adjusted  as  follows: 

(i)  An  applicant  must  submit  a  PHDEP 
plan  that  meets  the  requirements  of 
§  761.21.  as  required  by  §  761.15(a)(5), 
each  FFY  year  to  receive  that  FFY's 
funding.  An  applicant  that  does  not 
submit  a  PHDEP  plan  for  a  FFY  as 
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required  will  not  receive  that  FFY's 
funding. 

(ii)  Ineligible  activities,  described  at 
§  761.17(b),  are  not  eligible  for  funding. 
Activities  proposed  for  funding  in  an 
applicant's  PHDEP  plan  that  are 
determined  to  be  ineligible  will  not  be 
funded,  and  the  applicant's  funding  for 
that  FFY  may  be  reduced  accordingly. 

(iii)  In  accordance  with  §  761.15(a)(6), 
an  applicant  that  does  not  meet  the 
performance  requirements  of  §  761.23 
may  not  be  funded,  in  whole  or  in  part. 

(iv)  Any  amounts  that  become 
available  because  of  adjustments  to  an 
applicant's  funding  will  be  distributed 
to  every  other  applicant  that  qualifies 
for  funding  in  accordance  with 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  AHDEP  funding.  Information 
concerning  funding  made  available 
under  AHDEP  for  a  given  FFY  will  be 
contained  in  Notices  of  Funding 
Availability  (NOFAs)  published  in  the 
Federal  Register. 

8.  Section  761.15  is  revised  to  read  as 
follows: 

§761.15    Qualifying  for  funding. 

(a)  Qualifications  for  PHDEP  funding. 
(1)  Eligible  applicants.  The  following 
are  eligible  applicants  for  PHDEP 
funding: 

(i)  A  PHA; 

(ii)  A  NAHASDA  recipient; 

(iii)  An  RMC;  and 

(iv)  A  consortiimi  of  PHAs. 

(2)  Preference  PHAs.  A  PHA  that 
successfully  competed  for  PHDEP 
funding  under  at  least  one  of  the  PHDEP 
NOFAs  for  FFY  1996,  FFY  1997  or  FFY 
1998  qualifies  to  receive  PHDEP 
funding. 

(3)  Needs  qualification  for  funding.  A 
PHA  that  does  not  qualify  to  receive 
PHDEP  funding  under  paragraph  (a)(2) 
of  this  section,  a  NAHASDA  recipient, 
or  an  RMC  must  be  in  the  top  50%  of 
the  unit-weighted  distribution  of  an 
index  of  a  rolling  average  rate  of  violent 
crimes  of  the  community,  as  computed 
for  each  Federal  Fiscal  Year  (FFY)  to 
qualify  for  funding.  The  crime  rate  used 
in  this  needs  determination  formula  is 
the  rate,  from  the  most  recent  years 
feasible,  of  FBI  violent  crimes  per 
10,000  residents  of  the  community  (or 
conmiunities).  If  this  information  is  not 
available  for  a  particular  applicant's 
community,  HUD  will  use  the  average  of 
data  from  recipients  of  a  comparable 
State  and  size  category  of  PHA  (less 
than  500  units,  500  to  1249  units,  and 
more  than  1250  units).  If  fewer  than  five 
PHAs  have  data  for  a  given  size  category 
within  a  State,  then  the  average  of  PHAs 
for  a  given  size  category  within  the 
census  region  will  be  used. 
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(4)  Consortium  of  eligible  applicants. 
Eligible  applicants  may  join  together 
and  form  a  consortiimi  to  apply  for 
funding,  whether  or  not  each  member 
would  individually  qualify  for  PHDEP 
funding  under  paragraphs  (a)(2)  or  (a)(3) 
of  this  section.  The  act  of  two  or  more 
eligible  applicants  joining  together  to 
form  a  consortium,  and  identifying 
related  crime  problems  and  eligible 
activities  to  address  those  problems 
pursuant  to  a  consortium  PHDEP  plan, 
qualifies  the  consortium  for  PHDEP 
funding  of  an  amount  as  determined 
under  §  761.13(a)(2). 

(5)  PHDEP  plan  requirement,  (i) 
PHAs.  To  receive  PHDEP  hmding,  a 
PHA  that  qualifies  to  receive  PHDEP 
funding  must  include  a  PHDEP  plan 
that  meets  the  requirements  of  §  761.21 
with  its  PHA  Plan  submitted  pursuant 
to  24  CFR  part  903. 

(ii)  NAHASDA  recipients.  To  receive 
PHDEP  funding,  a  NAHASDA  recipient 
that  qualifies  to  receive  PHDEP  funding 
must  include  a  PHDEP  plan  that  meets 
the  requirements  of  §  761.21  with  its 
Indian  Housing  Plan  (IHP)  submitted 
pursuant  to  subpart  C  of  24  CFR  part 
1000. 

(iii)  RMCs.  To  receive  PHDEP 
funding,  an  RMC  that  qualifies  to 
receive  PHDEP  funding  must  submit  a 
PHDEP  plan  that  meets  the 
requirements  of  §  761.21  to  its  PHA. 
That  PHA  may  submit,  with  its  PHA 
Plan  submitted  pursuant  to  24  CFR  part 
903,  the  RMCs  PHDEP  plan. 

(iv)  Consortia.  To  receive  PHDEP 
funding,  the  consortium  members  must 
prepare  and  submit  a  consortium 
PHDEP  plan  that  meets  the 
requirements  of  §  761.21,  including  the 
additional  requirements  that  apply  to 
consortia.  Each  member  must  submit 
the  consortium  plan  with  its  PHA  plan, 
submitted  pursuant  to  24  CFR  part  903, 
or  EHP,  submitted  piu-suant  to  subpart  C 
of  24  CFR  part  1000,  as  appropriate. 

(6)  An  otherwise  qualified  recipient 
PHA,  NAHASDA  recipient,  RMC  or 
consortium  may  not  be  funded  if  HUD 
determines,  on  a  case-by-case  basis,  that 
it  does  not  meet  the  performance 
requirements  of  §  761.23. 

(b)  Qualifications  for  AHDEP  funding. 
Under  AHDEP,  eligible  applicants  are 
owners  of  federally  assisted  low-income 
housing,  as  the  term  Federally  assisted 
low-income  housing  is  defined  in 
§  761.10.  Notices  of  Funding 
Availability  (NOFAs)  published  in  the 
Federal  Register  will  contain  specific 
information  concerning  funding 
requirements  and  eligible  and  ineligible 
applicants  and  activities. 

9.  A  new  §  761.17  is  added  to  read  as 
follows: 


§  761 . 1 7    Eligible  and  ineligible  activities 
for  funding. 

(a)  Eligible  activities.  One  or  more  of 
the  eligible  activities  described  in  42 
U.S.C.  11903  and  in  this  §  761.17(a)  are 
eligible  for  funding  under  PHDEP  or 
AHDEP,  as  further  explained  or  limited 
in  paragraph  (b)  of  this  section  and,  for 
AHDEP,  in  separate  annual  Notices  of 
Funding  Availability  (NOFAs).  All 
personnel  funded  by  these  programs  in 
accordance  with  an  eUgible  activity 
must  meet,  and  demonstrate  compliance 
with,  all  relevant  Federal,  State,  tribal, 
or  local  government  insurance, 
licensing,  certification,  training, 
bonding,  or  other  similar  law 
enforcement  requirements. 

(1)  Employment  of  security  personnel, 
as  provided  in  42  U.S.C.  11903(a)(1). 
with  the  following  additional 
requirements: 

(i)  Security  guard  personnel.  (A) 
Contract  security  personnel  funded  by 
this  program  must  perform  services  not 
usually  performed  by  local  law 
enforcement  agencies  on  a  routine  basis. 

(B)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  die 
provider  (contractor)  of  the  security 
personnel  are  required,  as  a  part  of  the 
seciu-ity  personnel  contract,  to  enter  into 
and  execute  a  written  agreement  that 
describes  the  following: 

(1)  The  activities  to  be  performed  by 
the  security  personnel,  their  scope  of 
authority,  and  how  they  will  coordinate 
their  activities  with  the  local  law 
enforcement  agency; 

(2)  The  types  of  activities  that  the 
security  personnel  are  expressly 
prohibited  from  imdertaking. 

(ii)  Employment  of  HA  police.  (A)  If 
additional  HA  police  are  to  be  employed 
for  a  service  that  is  also  provided  by  a 
local  law  enforcement  agency,  the 
applicant  must  provide  a  cost  analysis 
that  demonstrates  the  employment  of 
HA  police  is  more  cost  efficient  than 
obtaining  the  service  fit)m  the  local  law 
enforcement  agency. 

(B)  Additional  HA  poUce  services  to 
be  funded  under  this  program  must  be 
over  and  above  those  that  the  existing 
HA  police,  if  any,  provides,  and  the 
tribal,  State  or  local  government  is 
contractually  obligated  to  provide  under 
its  Cooperation  Agreement  with  the 
applying  HA  (as  required  by  the  HA's 
Aiinual  Contributions  Contract).  An 
applicant  seeking  funding  for  this 
activity  must  first  estabUsh  a  baseline  by 
describing  the  current  level  of  services 
provided  by  both  the  local  law 
enforcement  agency  and  the  HA  police, 
if  any  (in  terms  of  the  kinds  of  services 
provided,  the  niunber  of  officers  and 
equipment  and  the  actual  percent  of 
their  time  assigned  to  the  developments 
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proposed  for  funding),  and  then 
demonstrate  that  the  funded  activity 
will  re]  >resent  an  increeise  over  this 
baselii  e. 

(C)  T  he  applicant  and  the  cooperating 
local  la  w  enforcement  agency  are 
require  d  to  enter  into  and  execute  a 
writter  agreement  that  describes  the 
followi  rig: 

(1)1  le  activities  to  be  performed  by 
the  HA  police,  their  scope  of  authority, 
and  ho  iv  they  will  coordinate  their 
activiti  bs  with  the  local  law 
enforc«  ment  agency; 

[2)  T  le  types  of  activities  that  the  HA 
police  ire  expressly  prohibited  from 
undertiking. 

(2)  F^Bimbursement  of  local  law 
enforct  ment  agencies  for  additional 
securit  r  and  protective  services,  as 
provid  sd  in  42  U.S.C.  11903(a)(2),  with 
the  following  additional  requirements: 

(i)  Additional  security  and  protective 
services  to  be  funded  must  be  over  and 
above  |hose  that  the  tribal.  State,  or 
local  gfcvemment  is  contractually 
obligated  to  provide  under  its 
Coopeaation  Agreement  with  the 
applying  HA  (as  required  by  the  HA's 
Annual  Contributions  Contract).  An 
application  seeking  funding  for  this 
activity  must  first  establish  a  baseline  by 
describing  the  current  level  of  services 
(in  ten  is  of  the  kinds  of  services 
provid  }d.  the  number  of  officers  and 
equipiient,  and  the  actual  percent  of 
their  tiine  assigned  to  the  developments 
propos  ed  for  funding)  and  then 
demon  strate  that  the  funded  activity 
will  re  )resent  an  increase  over  this 
baselir  e. 

(ii)  C  ommunications  and  security 
equipment  to  improve  the  collection, 
analys  s,  and  use  of  information  about 
drug-r«lated  or  violent  criminal 
activities  in  a  public  housing 
community  may  be  eUgible  items  if  used 
exclusively  in  connection  with  the 
establishment  of  a  law  enforcement 
substation  on  the  funded  premises  or 
scattered  site  developments  of  the 
applicant.  Funds  for  activities  under 
this  se^ion  may  not  be  drawn  until  the 
granted  has  executed  a  contract  for  the 
additional  law  enforcement  services. 

(3)  f  hysical  improvements  to  enhance 
securilv,  as  provided  in  42  U.S.C. 
11903b)(3).  For  purposes  of  PHDEP,  the 
follow  ng  provisions  in  paragraphs 
(a)(3)(i )  through  (a)(3)(iv)  of  this  section 
apply: 

(i)  A  n  activity  that  is  funded  under 
any  ot  ler  HUD  program  shall  not  also 
be  fun  led  by  this  program. 

(ii)  nunding  is  not  permitted  for 
physidal  improvements  that  involve  the 
demol  tion  of  any  units  in  a 
develc  pment. 


(iii)  Funding  is  not  permitted  for  any 
physical  improvements  that  would 
result  in  the  displacement  of  persons. 

(iv)  Funding  is  not  permitted  for  the 
acquisition  of  real  property. 

(4)  Employment  of  investigating 
individuals,  as  provided  in  42  U.S.C. 
11903(a)(4).  For  purposes  of  PHDEP,  the 
following  provisions  in  paragraphs 
(a)(4)(i)  and  (a)(4)(ii)  of  this  section 
apply: 

(i)  If  one  or  more  investigators  are  to 
be  employed  for  a  service  that  is  also 
provided  by  a  local  law  enforcement 
agency,  the  applicant  must  provide  a 
cost  analysis  that  demonstrates  the 
employment  of  investigators  is  more 
cost  efficient  than  obtaining  the  service 
from  the  local  law  enforcement  agency. 

(ii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
investigator(s)  are  required,  before  any 
investigators  are  employed,  to  enter  into 
and  execute  a  written  agreement  that 
describes  the  following: 

(A)  The  nature  of  the  activities  to  be 
performed  by  the  investigators,  their 
scope  of  authority,  and  how  they  will 
coordinate  their  activities  with  the  local 
law  enforcement  agency; 

(B)  The  types  of  activities  that  the 
investigators  are  expressly  prohibited 
from  undertaking. 

(5)  Voluntary  tenant  patrols,  as 
provided  in  42  U.S.C.  11903(a)(5).  For 
purposes  of  PHDEP,  the  following 
provisions  in  paragraphs  (a)(5)(i) 
through  {a)(5)(iv)  of  this  section  apply: 

(i)  The  provision  of  training, 
commimications  equipment,  and  other 
related  equipment  (including  uniforms), 
for  use  by  voluntary  tenant  patrols 
acting  in  cooperation  with  officials  of 
local  law  enforcement  agencies  is 
permitted.  Grantees  are  required  to 
obtain  liability  insurance  to  protect 
themselves  and  the  members  of  the 
voluntary  tenant  patrol  against  potential 
liability  for  the  activities  of  the  patrol. 
The  cost  of  this  insurance  will  be 
considered  an  eligible  program  expense. 

(ii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
members  of  the  tenant  patrol  are 
required,  before  putting  the  tenant 
patrol  into  effect,  to  enter  into  and 
execute  a  written  agreement  that 
describes  the  following: 

(A)  The  nature  of  the  activities  to  be 
performed  by  the  tenant  patrol,  the 
patrol's  scope  of  authority,  and  how  the 
patrol  will  coordinate  its  activities  with 
the  local  law  enforcement  agency; 

(B)  The  types  of  activities  that  a 
tenant  patrol  is  expressly  prohibited 
from  undertaking,  to  include  but  not 
limited  to,  the  carrying  or  use  of 
firearms  or  other  weapons,  nightsticks. 


clubs,  handcuffs,  or  mace  in  the  course 
of  their  duties  under  this  program; 

(C)  The  type  of  initial  tenant  patrol 
training  and  continuing  training  the 
members  receive  from  the  local  law 
enforcement  agency  (training  by  the 
local  law  enforcement  agency  is 
required  before  putting  the  tenant  patrol 
into  effect). 

(iii)  Tenant  patrol  members  must  be 
advised  that  they  may  be  subject  to 
individual  or  collective  liability  for  any 
actions  undertaken  outside  the  scope  of 
their  authority  and  that  such  acts  are  not 
covered  under  a  HA's  or  RMC's  liability 
insurance. 

(iv)  Grant  funds  may  not  be  used  for 
any  type  of  financial  compensation  for 
voluntary  tenant  patrol  participants. 
However,  the  use  of  program  funds  for 
a  grant  coordinator  for  volunteer  tenant 
foot  patrols  is  permitted. 

(6)  Drug  prevention,  intervention,  and 
treatment  programs,  as  provided  in  42 
U.S.C.  11903(a)(6). 

(7)  Funding  resident  management 
corporations  (RMCs),  resident  councils 
(RCs),  and  resident  organizations  (ROs). 
For  purposes  of  the  Public  Housing 
Program,  funding  may  be  provided  for 
PHAs  that  receive  grants  to  contract 
with  RMCs  and  incorporated  RCs  and 
ROs  to  develop  security  and  drug  abuse 
prevention  programs  involving  site 
residents,  as  provided  in  42  U.S.C. 
11903(a)(7). 

(8)  Youth  sports.  Sports  programs  and 
sports  activities  that  serve  primarily 
youths  from  public  or  other  federally 
assisted  low-income  housing  projects 
and  are  operated  in  conjunction  with,  or 
in  furtherance  of,  an  organized  program 
or  plan  designed  to  reduce  or  eliminate 
drugs  and  drug-related  problems  in  and 
around  such  projects,  as  provided  in  42 
U.S.C.  11903(a)(8). 

(9)  Eliminating  drug-related  and 
violent  crime  in  PHA-owned  housing, 
under  the  Public  Housing  Program,  as 
provided  in  42  U.S.C.  11903(b). 

(b)  Ineligible  activities.  For  purposes 
of  PHDEP,  funding  is  not  permitted: 

(1)  For  activities  not  included  under 
paragraph  (a)  of  this  section; 

(2)  For  costs  incurred  before  the 
effective  date  of  the  grant  agreement; 

(3)  For  the  costs  related  to  screening 
or  evicting  residents  for  drug-related 
crime.  However,  investigators  funded 
under  this  program  may  participate  in 
judicial  and  administrative  proceedings; 

(4)  For  previously  funded  activities 
determined  by  HUD  on  a  case-by-case 
basis  to  be  unworthy  of  continuation. 

10.  Section  761.20  is  revised  to  read 
as  follows: 

§761.20    Selection  requirements. 

(a)  PHDEP  selection.  Every  PHA, 
NAHASDA  recipient,  RMC  and 
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consortium  that  meets  the  requirements 
of  §  761.15  in  a  FFY  will  be  selected  for 
funding  in  that  FFY  and,  subject  to 
meeting  the  performance  requirements 
of  §  761.23,  for  four  additional  FFYs. 

(b)  AHDEP  selection.  HUD  will 
publish  specific  Notices  of  Fimding 
Availability  (NOFAs)  in  the  Federal 
Renter  to  inform  the  public  of  the 
availability  of  AHDEP  grant  amounts 
under  this  part  761.  The  NOFAs  will 
provide  specific  guidance  with  respect 
to  the  grant  process,  including 
identifying  the  eligible  applicants; 
deadlines  for  the  submission  of  grant 
applications;  the  limits  (if  any)  on 
maximum  grant  amoimts;  the 
information  that  must  be  submitted  to 
permit  HUD  to  score  each  of  the 
selection  criteria;  the  maximum  number 
of  points  to  be  awarded  for  each 
selection  criterion;  the  contents  of  the 
plan  for  addressing  drug-related  and 
violent  crime  that  must  be  included 
with  the  appUcation;  the  listing  of  any 
certifications  and  assiuances  that  must 
be  submitted  with  the  application;  and 
the  process  for  ranking  and  selecting 
applicants.  NOFAs  will  also  include  any 
additional  information,  factors,  and 
requirements  that  HUD  has  determined 
to  be  necessary  and  appropriate  to 
provide  for  the  implementation  and 
administration  of  AHDEP  under  this 
part  761. 

10.  A  new  §  761.21  is  added  to  read 
as  follows: 

§761.21     Plan  requirement. 

(a)  General  requirement.  To  receive 
funding  under  this  part,  each  PHDEP 
qualified  recipient  or  AHDEP  applicant 
must  submit  to  HUD  a  plan  for 
addressing  the  problem  of  drug-related 
and  violent  crime  in  and  around  the 
housing  covered  by  the  plan.  If  the  plan 
covers  more  than  one  development,  it 
does  not  have  to  address  each 
development  separately  if  the  same 
activities  will  apply  to  each 
development.  The  plan  must  address 
each  development  separately  only 
where  program  activities  will  differ 
from  one  development  to  another.  The 
plan  must  include  a  description  of  the 
planned  activity  or  activities,  a 
description  of  the  role  of  plan  partners 
and  their  contributions  to  carrying  out 
the  plan,  a  budget  and  timetable  for 
implementation  of  the  activities,  and  the 
funding  source  for  each  activity, 
identifying  in  particular  all  activities  to 
be  funded  under  this  part.  In  addition, 
the  plan  must  set  measurable 
performance  goals  and  interim 
milestones  for  the  PHDEP-supported 
activities  and  describe  the  system  for 
monitoring  and  evaluating  these 
activities.  Measxu-able  goals  must  be 
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estabUshed  for  each  category  of  funded 
activities,  including  drug  prevention, 
drug  intervention,  drug  treatment, 
tenant  patrols,  and  physical 
improvements.  The  plan  imder  this 
section  serves  as  the  application  for 
PHDEP  funding,  and  an  otherwise 
qualified  recipient  that  does  not  submit 
a  PHDEP  plan  as  required  will  not  be 
funded.  For  AHDEP  funding,  NOFAs 
pubUshed  in  the  Federal  Register  may 
provide  additional  information  on  plan 
requirements  for  purposes  of  this 
section.  Plans  must  meet  the 
requirements  of  this  section  before  grant 
funds  are  distributed.  HUD  will  review 
the  submitted  plans  for  a  determination 
of  whether  they  meet  the  requirements 
of  this  section. 

(b)  Additional  requirements  for 
consortia.  In  addition  to  meeting  the 
requirements  of  paragraph  (a)  of  this 
section,  to  receive  funding  under  this 
part,  a  consortiiun's  plan  must  include 
a  written  agreement,  signed  by  an 
authorized  representative  of  each 
consortium  member,  that  designates  a 
lead  applicant  for  purposes  of  grant 
funding  and  administration,  and  as  a 
central  point  of  contact,  and  describes 
the  activities  and  responsibilities  that 
each  consortium  member  is  bound  to 
undertake. 

11.  A  new  §  761.23  is  added  to  read 
as  follows: 

§761.23    Grantee  performance 
requirements. 

(a)  Basic  grantee  requirements.  (1) 
Compliance  with  civil  rights 
requirements.  Grantees  must  be  in 
compliance  with  all  fair  housing  and 
civil  rights  laws,  statutes,  regulations, 
and  executive  orders  as  enumerated  in 
24  CFR  5.105(a).  Federally  recognized 
Indian  tribes  must  comply  with  the  Age 
Discrimination  Act  of  1975  and  the 
Indian  Civil  Rights  Act. 

(2)  Adherence  to  the  grant  agreement. 
The  grant  agreement  between  HUD  and 
the  grantee  incorporates  the  grantee's 
application  and  plan  for  the 
implementation  of  grant-funded 
activities. 

(3)  Compliance  with  "baseline" 
funding  requirement.  Grantees  may  not 
use  grant  funds  to  reimburse  law 
enforcement  agencies  for  "baseline" 
community  safety  services.  Grantees 
must  adhere  to  24  CFR  761.1 7(a)(2)(i), 
reimbiusement  of  local  law  enforcement 
agencies  for  additional  security  and 
protective  services.  In  addition,  grantees 
must  provide  to  HUD  a  description  of 
the  baseline  of  services  for  the  unit  of 
general  local  government  in  which  the 
jurisdiction  of  the  agency  is  located. 

(4)  Partnerships.  Grantees  must 
provide  HUD  with  evidence  of 


partnerships — in  particular,  firm 
commitments  by  organizations 
providing  funding,  services,  or  other  in- 
kind  resources  for  PHDEP-funded 
activities  (e.g.;  memorandum  of 
agreement,  letter  of  firm  commitment). 
The  partnership  agreement  must  cover 
the  applicable  funding  period. 

(5)  MTCS  reporting.  Grantees  must 
maintain  a  level  of  compliance  with 
MTCS  reporting  requirements  that  is 
satisfactory  to  HUD. 

(b)  Planning  and  reporting 
requirements.  (1)  Planning  consistency. 
PHDEP  funded  activities  must  be 
consistent  with  the  most  recent  HUD- 
approved  PHA  Plan  or  Indian  Housing 
Plan,  as  appropriate.  AHDEP  funded 
activities  must  be  consistent  with  the 
most  recent  Consolidated  Plan  under  24 
CFR  part  91  for  the  community. 

(2)  Demonstration  of  coordination 
with  other  law  enforcement  efforts.  Each 
grantee  must  demonstrate  to  HUD  that 

it  consulted  with  local  law  enforcement 
authorities  and  other  local  entities  in 
the  preparation  of  its  plan  for 
addressing  the  problem  of  drug-related 
and  violent  crime  imder  §  761.21. 
Furthermore,  a  grantee  must 
demonstrate  to  HUD  that  its  grant- 
funded  activities  are  coordinated  with 
other  anti-crime  and  anti-drug 
programs,  such  as  Operation  Safe  Home, 
Operation  Weed  and  Seed,  and  the  Safe 
Neighborhoods  Action  Program 
operating  in  the  community,  if 
applicable. 

(3)  Compliance  with  reporting 
requirements.  Grantees  must  provide 
periodic  reports  consistent  with  this 
part  at  such  times  and  in  such  form  as 
is  required  by  HUD. 

(4)  Reporting  on  drug-related  and 
violent  crime.  Grantees  must  report  any 
change  or  lack  of  change  in  crime 
statistics — especially  drug-related  crime 
and  violent  crime — or  other  relevant 
indicators  drawn  from  the  applicant's  or 
grantee's  evaluation  and  monitoring 
plan,  IHP  or  PHA  Plan.  The  grantee 
must  also  indicate,  if  applicable,  how  it 
is  adequately  addressing  any 
recommendations  emanating  from  other 
anti-crime  and  anti-drug  programs,  such 
as  Operation  Safe  Home,  Operation 
Weed  and  Seed,  and  the  Safe 
Neighborhoods  Action  Program, 
operating  in  the  community  and  is 
taking  appropriate  actions,  in  view  of 
available  resources,  such  as  post- 
enforcement  measures,  to  take  full 
advantage  of  these  programs. 

(c)  Performance  requirements.  (1) 
Timely  obligation  and  expenditure  of 
grant  funds.  The  HA  must  obligate  and 
expend  funds  in  compliance  with  all 
funding  notifications,  regulations, 
notices,  and  grant  agreements.  In 


addition,  the  HA  must  obligate  at  least 
50  percent  of  funds  under  a  particular 
grant  vyithin  12  months  of  the  execution 
of  the  |rant  agreement,  and  must 
expend  at  least  25  percent  of  funds 
under  a  particular  grant  within  12 
months  of  the  execution  of  the  grant 
agreenjent. 

(2)  Ciperational  monitoring  and 
evaluation  system.  The  grantee  must 
demorjstrate  that  it  has  a  fully 
operational  system  for  monitoring  and 
evaluaiing  its  grant-funded  activities.  A 
monitoring  and  evaluation  system  must 
collect!  quantitative  evidence  of  the 
numbqr  of  persons  and  units  served, 
including  youth  served  as  a  separate 
category,  types  of  services  provided,  and 
the  impact  of  such  services  on  the 
personp  served.  Also,  the  monitoring 
and  evkluation  system  must  collect 
quantiiative  and  qualitative  evidence  of 
the  impact  of  grant-funded  activities  on 
the  puplic  housing  or  other  housing,  the 
comm^ity  and  the  surrounding 
neighborhood. 

(3)  Reduction  of  violent  crime  and 
drug  lipe.  The  grantee  must  demonstrate 
that  it  has  established,  and  is  attaining. 


measurable  goals  for  PHDEP-funded 
activities  with  respect  to  the  overall 
reduction  of  violent  crime  and  drug  use. 

(d)  Other  requirements.  HUD  reserves 
the  right  to  add  additional  performance 
factors  consistent  with  this  rule  and 
other  related  statutes  and  regulations  on 
a  case-by-case  basis. 

(e)  Sanctions.  A  grantee  that  fails  to 
satisfy  the  performance  requirements  of 
this  section  may  be  subject  to  the 
sanctions  listed  in  §  761.30(f)(2). 

12.  In  §  761.40,  paragraphs  (e),  (f)  and 
(g)  are  revised  to  read  as  follows: 

§761.40    Other  Federal  requirements. 

***** 

(e)  Indian  preference.  For  piu-poses  of 
PHDEP,  NAHASDA  recipients  are 
subject  to  the  Indian  Civil  Rights  Act  (24 
U.S.C.  1301),  and  the  provisions  of 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 
These  provisions  require  that,  to  the 
greatest  extent  feasible,  preference  and 
opportunities  for  training  and 
employment  be  given  to  Indians,  and 
that  preference  in  the  award  of 
subcontracts  and  subgrants  be  given  to 


Indian  Organizations  and  Indian  Owned 
Economic  Enterprises. 

(f)  Intergovernmental  Review.  The 
requirements  of  Executive  Order  12372 
(3  CFR,  1982  Comp.,  p.  197)  and  the 
regulations  issued  under  the  Order  in  24 
CFR  part  52,  to  the  extent  provided  by 
Federal  Register  notice  in  accordance 
with  24  CFR  52.3,  apply  to  these 
programs. 

(g)  Environmental  review.  Grants 
under  this  part  761  are  categorically 
excluded  from  review  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321),  in 
accordance  with  24  CFR  50.19(b)(4), 
(b)(12),  or  (b)(13).  If  grant  funds  will  be 
used  to  cover  the  cost  of  any  non- 
exempt  activities,  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  24  CFR  part  50,  prior  to 
grant  awards. 

Dated:  April  21,  1999. 
Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
[FR  Doc.  99-11918  Filed  5-11-99;  8:45  am] 
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SUMkM  RY:  The  Department  of  Housing 
and  Ui  ban  Development  (HUD)  is 
withdrawing  the  FY  1999  NOFA  for  the 

Housing  Drug  Elimination 
Progratn  (PHDEP)  published  in  the 
Federal  Register  of  February  26, 1999 
(64  FR  9745)  and  reissuing  a  NOFA  that 
reques  ts  less  information.  Elsewhere  in 
this  isi  ;ue  of  the  Federal  Register  is 
HUD's  proposed  mle  to  implement  the 
distrib  ution  of  PHDEP  funding  under  a 
non-cqmpetitive  formula.  The 
information  requested  by  this  notice 
will  bq  used  by  HUD  whether  or  not 

e  distributed  competitively,  and 
uce  the  current  reporting  burden 

licants.  This  action  is  intended  to 
prevedt  an  interruption  in  the  funding 
procesB  while  issues  related  to  the 
proposed  rule  are  resolved. 
OATESa  Requested  information  should  be 
submitted  by  Jime  16, 1999. 
ADDRESSES:  Submit  an  original  and  two 
copies,  of  the  information  requested  to 
the  loc  al  Field  Office  with  delegated 
public  housing  responsibilities: 
Attent  on:  Director,  Office  of  Public 
Housii  ig,  or,  in  the  case  of  the  Tribes  or 
Tribal!  y  Designated  Housing  Entities 
(TDHi  s),  to  the  local  HUD 
Administrator,  Area  Office  of  Native 
Ameritan  Programs  (AONAP),  as 
appro]  iriate.  For  a  listing  of  Field 
Offices;,  please  see  the  application  kit,  or 
the  Ap  pendix  published  in  the  February 
26,  19^9  SuperNOFA  at  64  FR  9767. 
FOR  FlifTHER  INFORMATION  CONTACT: 
Bertha  M.  Jones,  Program  Analyst, 
Comm  unity  Safety  and  Conservation 
Division,  Office  of  Public  and  Indian 
Housii  ig.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  V\  ashington.  DC  20410,  telephone 
(202)  :  08-1197  X.4237:  or  Tracy  C. 
Outla\  iT,  National  Office  of  Native 
Ameri  :an  Programs,  Department  of 
Housing  and  Urban  Development,  1999 
Broadway,  Suite  3390,  Denver.  CO 
80202  telephone  (303)  675-1600  (these 
are  no  toll-free  niunbers).  Hearing  or 


speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  586  of  the  Quality  Housing 
and  Work  Responsibility  Act  of  1998 
(Pub.L.  105-276,  112  Stat.  2461, 
approved  October  21,  1998)  (Public 
Housing  Reform  Act)  made  important 
changes  to  PHDEP,  including 
authorizing  the  Secretary  to  make 
renewable  grants.  An  Advance  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  of  February  18,  1999 
(64  FR  8210)  announced  HUD's 
intention  to  develop,  through  proposed 
rulemaking,  a  formula  allocation 
funding  for  PHDEP.  Elsewhere  in  this 
issue  of  the  Federal  Register  HUD  has 
published  a  proposed  rule  on  PHDEP 
formula  allocation. 

Depending  on  the  outcome  of  the 
proposed  rulemaking  on  a  formula 
allocation  of  PHDEP  funds,  HUD  may 
award  FY  1999  funds  by  a 
noncompetitive  formula.  However,  at 
this  time,  in  order  to  reduce  the 
reporting  burden  required  of  applicants, 
expedite  processing  of  FY  1999  funding 
awards  and  avoid  an  interruption  in  the 
funding  process,  HUD  is  withdrawing 
the  FY  1999  Notice  of  Fimding 
Availability  (NOFA)  for  the  FY  1999 
Public  Housing  Drug  Elimination 
Program  (PHDEP).  Instead,  HUD  is 
requesting  the  information  described 
below  to  be  submitted  by  Jxme  16,  1999. 
The  information  solicited  under  this 
Notice  will  not  be  a  part  of  the 
rulemaking  record. 

Withdrawal  of  FY  1999  Notice  of 
Funding  Availability  (NOFA)  for  the 
HUD  Public  and  Indian  Housing  Drug 
Elimination  Program 

Accordingly,  the  FY  1999  Public  and 
Indian  Housing  Drug  Elimination 
Program  NOFA,  published  in  the 
Federal  Register  of  February  26,  1999 
(64  FR  9745),  is  hereby  withdrawn. 

Reissuance  of  FY  1999  Notice  of 
Funding  Availability  (NOFA)  for  the 
HUD  Public  and  Indian  Housing  Drug 
Elimination  Program 

Accordingly,  the  FY  1999  Public  and 
Indian  Housing  Drug  Elimination 
Program  NOFA  is  hereby  reissued  as 
follows: 

I.  Program  Overview 

Purpose  of  the  Program.  To  provide 
grants  to  eliminate  drugs  and  drug- 
related  crime  in  public  housing  and 
Indian  commimities. 


Available  Funds.  Approximately 
$242,750,000  is  available  during  FY  99 
for  PHDEP  grants. 

Eligible  Applicants.  Public  Housing 
Authorities  (PHAs),  Tribes,  or  Tribally 
Designated  Housing  Entities  (TDHEs)  on 
behalf  of  the  Tribe. 

Application  Deadline.  Jime  16, 1999. 

Match.  None 

n.  Application  Due  Date,  Application 
Kits,  Address  for  Submitting 
Applications,  Further  Information  and 
Technical  Assistance 

Application  Due  Date.  Applications 
(an  original  and  two  copies)  are  due  on 
or  before  6:00  pm  local  time  on  June  16, 
1999  at  the  address  shown  below. 

For  Application  Kits.  To  receive  a 
copy  of  the  Public  Housing  Drug 
Elimination  Program  (PHDEP) 
application  kit  please  call  the 
SuperNOFA  Information  Center  at  1- 
800-HUD-8929.  Persons  with  hearing 
or  speech  impairments  may  call  the 
Center's  TTY  number  at  1-800-483- 
2209.  When  requesting  an  application 
kit,  please  refer  to  the  Public  Housing 
Drug  Elimination  Program  (PHDEP). 
Please  provide  your  name,  address 
(including  zip  code,  and  telephone 
number  (including  area  code).  Although 
this  Notice  is  the  governing  document 
for  FY  1999  PHDEP  funding,  the 
information  in  the  application  kit  is 
helpful  to  the  extent  the  application  kit 
is  consistent  with  this  Notice,  and  the 
blank  forms  contained  in  Section  I  of 
the  application  kit,  begiiming  on  page  I- 
19,  should  still  be  used. 

Address  For  Submitting  Applications. 
Submit  an  original  and  two  identical 
copies  of  the  application  by  the 
application  due  date  at  the  local  Field 
Office  with  delegated  public  housing 
responsibilities:  Attention:  Director, 
Office  of  Public  Housing,  or,  in  the  case 
of  the  Tribes  or  TDHEs,  to  the  local 
HUD  Administrator,  Area  Office  of 
Nattve  American  Programs  (AONAP),  as 
appropriate.  For  a  listing  of  Field 
Offices,  please  see  the  application  kit,  or 
the  Appendix  published  in  the  February 
26,  1999  SuperNOFA  at  64  FR  9767. 

For  Further  Information  and 
Technical  Assistance.  Please  call  the 
local  HUD  Field  Office  HUB  with 
delegated  housing  responsibilities  for 
your  housing  agency,  the  Area  Office  of 
Native  American  Programs  (AONAPs) 
with  jurisdiction  over  your  Tribe  or 
Tribally  Designated  Housing  Entity 
(TDHE),  HUD's  Drug  Inforination  and 
Strategy  Clearinghouse  (DISC)  at  1-800- 
952-2232;  or  Bertha  M.  Jones,  Program 
Analyst,  in  the  Community  Safety  and 
Conservation  Division,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
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Seventh  Street,  SW,  Room  4206. 
Washington,  DC  20410,  telephone  (202) 
708-1197.  extension  4237;  or  Tracy  C. 
Outlaw,  National  Office  of  Native 
American  Programs,  Department  of 
Housing  and  Urban  Development,  1999 
Broadwray,  Suite  3390,  Denver,  CO 
80202,  telephone  (303)  675-1600.  (With 
the  exception  of  the  "1-800"  telephone 
number,  these  are  not  toll-free 
numbers.) 

m.  Submission  Requirements 

In  order  to  expedite  its  process  for 
awarding  FY  1999  funding,  HUD  is 
requesting  that  applicants  submit  the 
following  information.  The  blank  forms 
contained  in  Section  I  of  the  application 
kit,  beginning  on  page  1-19,  should  still 
be  used.  Applicants  who  do  not  submit 
the  information  in  response  to  this 
notice  will  not  be  disadvantaged  in  the 
funding  process  for  FY  1999.  HUD  will 
publish  another  notice  this  Fiscal  Year 
with  additional  information  on  the 
funding  process. 

(A)  Tne  locations  and  imit  counts  of 
the  developments  that  are  targeted  for 
FY  1999  PHDEP  assistance. 

(B)  A  plan  for  addressing  the  problem 
of  drug-related  crime  and  the  problems 
associated  with  drug-related  crime  in 
the  developments  targeted  for  funding, 
that  describes  each  of  the  activities  to  be 
implemented  at  each  of  the  targeted 
developments  and  the  particular 
problem  that  each  activity  is  intended  to 
address  (see  sections  IV.  (D)  and  (E)  of 
this  Notice,  below,  for  a  description  of 
eligible  and  ineligible  activities).  The 
applicant  should  describe  how  each 
activity  fits  in  with  the  goals  and 
objectives  that  the  applicant  could 
achieve  over  a  five-year  period.  The 
applicant  should  also  set  goals  for  each 
year  for  each  activity.  There  should  also 
be  a  description  of  the  quantitative  and/ 
or  qualitative  measures  that  the 
apphcant  will  use  to  assess  its  progress 
toward  achieving  its  goals  for  each 
activity.  Where  quantitative  measures 
will  be  used,  the  applicant  must  provide 
baseline  data  that  describes  current 
conditions  and  that  will  be  compared  to 
conditions  over  the  grant  term  as  a 
measure  of  the  applicant's  performance. 
Where  only  qualitative  measures  are 
used,  the  applicant  must  describe  why 
no  quantitative  data  could  be  applied  to 
the  activity  in  question.  See  also 
specific  plan  requirements  in  section  W 
of  this  Notice,  below,  regarding  Housing 
Authority  Police  Departments. 

(C)  A  budget  for  each  fiscal  year  of  the 
grant  period  (may  not  exceed  24 
months)  which  estimates  amounts  to  be 
expended  for  the  activities  set  forth  in 
their  submission.  The  budget  shall 
assume  funding  of  the  greater  of 


$25,000,  the  minimum  award  amount, 
or  $220  per  unit  for  the  apphcant's  total 
unit  count  computed  in  accordance 
with  section  IV.(H)  of  this  Notice, 
below,  with  a  maximum  award  amount 
of  $35  million. 

(D)  A  timetable  that  shows  the  start 
and  end  date  for  each  activity  with 
intermediate  achievement  milestones 
for  each  activity. 

(E)  A  description  of  the  role  of  each 
partner,  if  any,  who  will  be  working 
with  the  applicant  during  the  grant 
period  to  implement  the  activities 
identified  in  the  submission,  including 
a  description  of  subgrantees,  if 
applicable.  The  description  must 
include  the  names  of  subgrantees,  as 
well  as  the  relative  roles  and 
contributions  of  each  subgrantee  in 
implementing  the  PHDEP  grant 
activities. 

(F)  A  simunary  of  the  proposed 
program  activities  in  five  (5)  sentences 
or  less. 

IV.  Program  Requirements 

(A)  General  Requirements.  Sections  II 
and  Vn  of  the  General  Section  of  the 
SuperNOFA  pubUshed  on  February  26, 
1999  (64  FR  9618),  continue  to  apply  to 
this  Notice. 

(B)  Program  Description.  Fimds  are 
available  for  Public  Housing  Authorities 
(PHAs),  Tribes  or  Tribally  Designated 
Housing  Entities  (TDHEs)  to  develop 
and  finance  drug  and  drug-related  crime 
elimination  efforts  in  their 
developments.  You  may  use  funds  for 
enhancing  security  within  your 
developments,  making  physical 
improvements  to  enhance  secimty;  and/ 
or  developing  and  implementing 
prevention,  intervention  and  treatment 
programs  to  stop  drug  use  in  public  and 
Indian  housing  communities. 

In  FY  1999,  HUD  is  requiring  all 
applicants  to  establish  measurable 
baseline  information  and  realistic  goals 
for  drug-related  crime  in  Public  Housing 
and  for  all  major  PHDEP  activities  being 
proposed.  In  addition,  HUD  is 
developing  a  formula  based  system  for 
use  in  awarding  PHDEP  grants. 

(C)  Eligible  Applicants.  Eligible 
applicants  include  PHAs,  Tribes  or 
TOHEs.  (A  Tribe  can  apply  either  in  its 
own  name  or  through  its  TDHE.  A 
TDHE  cannot  apply  on  behalf  of  a  Tribe 
that  is  applying  on  its  own  behalf) 
Resident  Management  Corporations 
(RMCs);  and  incorporated  Resident 
Councils  (RCs)  are  eligible  for  funding 
from  PHAs  as  sub-grantees.  RMCs  and 
ROs  that  were  operating  pursuant  to  24 
CFR  part  950  are  eligible  for  funding 
from  Tribes  or  TDHEs  as  subgrantees  to 
develop  security  and  substance  abuse 
prevention  programs.  Eligible  applicants 


with  substantial  drug-related  crime  in 
and  around  their  premises  are  strongly 
encouraged  to  apply. 

(D)  Eligible/Ineligible  Activities. 
Under  statute,  PHDEP  grants  may  be 
used  for  seven  types  of  activities 
including:  Physical  improvement 
specifically  designed  to  enhance 
security;  Programs  designed  to  reduce 
use  of  drugs  in  and  around  public  or 
Indian  housing  developments  including 
drug-abuse  prevention,  intervention, 
referral,  and  treatment;  Funding  for  non- 
profit public  housing  resident 
management  corporations  (RMCs), 
Resident  Councils  (RCs),  and  Resident 
Organizations  (ROs)  to  develop  security 
and  drug  abuse  prevention  programs 
involving  site  residents;  Employment  of 
security  personnel;  Employment  of 
personnel  to  investigate  and  provide 
evidence  in  administrative  or  judicial 
proceeding;  Reimbursement  of  local  law 
enforcement  agencies  for  additional 
security  and  protective  services;  and 
Training,  communications  equipment, 
and  related  equipment  for  use  by 
voluntary  tenant  patrols.  Applicants 
may  choose  eligible  activities  that  best 
fit  their  communities'  needs. 

Following  is  a  discussion  by  activity 
type  of:  what  is  fundable;  what  is  not 
fundable;  and  specific  requirements. 

(1)  Physical  Improvements  to  Enhance 
Security,  (a)  Physical  improvements 
specifically  designed  to  enhance 
security  may  include:  installing  barriers, 
speed  bumps,  lighting  systems,  fences, 
surveillance  equipment  (e.g.,  Closed 
Circuit  Television  (CCTV),  computers 
and  software,  fax  machines,  cameras, 
monitors,  and  supporting  equipment), 
bolts,  locks,  and  landscaping  or 
reconfigiuing  common  areas  to 
discourage  drug-related  crime. 

(i)  All  physical  improvements  must  be 
accessible  to  persons  with  disabilities. 
For  example,  locks  or  buzzer  systems 
that  are  not  accessible  to  persons  with 
restricted  or  impaired  strength, 
mobilitv,  or  hearing  may  not  be  funded 
by  PHDEP.  Defensible  space 
improvements  must  comply  with  civil 
rights  requirements  and  caimot  exclude 
or  segregate  people  because  of  their 
race,  color,  or  national  origin  from 
benefits,  services,  or  other  terms  or 
conditions  of  housing.  All  physical 
improvements  must  meet  the 
accessibility  requirements  of  24  CFR 
parts. 

(ii)  Funding  is  permitted  for  the 
purchase  or  lease  of  house  trailers  of 
any  type  that  are  not  designated  as  a 
building  if  they  are  used  for  eligible 
community  policing,  educational, 
employment,  and  youth  activities.  A 
justification  of  purchase  versus  lease 
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must  I  e  supported  by  a  cost-benefit 
ansilys  is  prior  to  purchase  or  lease, 
(b)  /  -leiigible  Improvements.  The 
follow  ing  are  ineligible  for  funding: 
P  lysical  improvements  that 
demolishing  any  units  in  a 
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I  'hysical  improvements  that  would 

persons; 
(\cquiring  real  property. 
/  rograms  to  Reduce  Drug  Use 
tion,  Intervention,  Treatment, 
StructLred  Aftercare  and  Support 
SvsteiJisj.  (a)  General  Requirements  and 
Stratei  lies.  Any  substance  abuse 

intervention,  treatment,  and 
program  should  use  a 
contifauum  of  care"  approach.  A 
continuum  of  care"  approach  includes 
not  ju!  t  treating  the  addiction  or 
depen  lency  but  providing  aftercare, 
mento  ring,  and  support  services  such  as 
,  family  counseling,  education, 
,  employment  development 
and  other  activities, 
should  develop  a  substance 
buse/  sobriety  (remission)/treatment 
pel  dency)  strategy  to  adequately 

substance  abuse  prevention, 
intervention,  treatment,  and  structiu-ed 
efforts.  In  many  cases,  you  may 
include  education,  training,  and 
plo^ment  opportunities  for  residents; 
I  pport  Welfare  to  Work  initiatives, 
undertaking  these  activities,  you 
be  leveraging  your  PHDEP 
with  other  Federal,  State, 
Tribal  resources.  For  example, 
p  rogram  may  include  providing 
pnd  other  infrastructiue  for  these 
with  several  public  agencies 
_  staff  and  other  resources  at 
limite  i  or  no  cost.  Your  strategy  must 
incorp  orate  existing  conmiunity 

and  you  must  document  how 
11  be  used  in  your  program.  The 
should  also  document  how 
commlunity  resources  will  be  provided 
on-siti !,  or  how  participants  will  be 
referred  and  transported  to  treatment 
that  are  not  on-site. 
c(  inununity-based  approach  also 
requir  ss  you  to  develop  a  culturally 
appro  )riate  strategy.  Curricula, 
activil  ies,  and  staff  should  address  the 
cultiukl  issues  of  the  loccd  community, 
requires  your  application  to 
ic^e  yoiar  familiarity  and  facility 

language  and  cultural  norms  of 
o^munity.  As  applicable,  your 

should  address  cultural 
pi  itencies  associated  with  Hispanic, 
African- American,  Asian,  Native 
Amer  can  or  other  racial  or  ethnic 
conur  unities. 

Yoi  r  activities  should  focus  resources 
direct  y  to  housing  authority  residents 
and  fj  milies. 
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For  all  activities  involving  education, 
training  and  employment,  you  should 
docimient  efforts  to  coordinate  with 
Federal,  Tribal,  State  and  local 
employment  training  and  development 
services,  "welfare  to  work"  efforts,  or 
other  new  "welfare  reform"  efforts. 

The  current  Diagnostic  and  Statistical 
Manual  (DSM)  of  Mental  Disorders  of 
the  American  Psychiatric  Association 
dated  May  1994,  contains  information 
on  substance  abuse,  dependency  and 
structured  aftercare.  For  more 
information  about  this  reference, 
contact:  APPI,  1400  K.  Street,  NW,  Suite 
1100,  Washington,  DC  20005  on  1(800) 
368-5777  or  World  Wide  Web  site  at 
http://www.appi.org. 

Eligible  activities  may  include: 

(i)  Substance  abuse  prevention, 
intervention,  and  referral  programs; 

(ii)  Programs  of  local  social,  faith- 
based  and/or  other  organizations  that 
provide  treatment  services  (contractual 
or  otherwise)  for  dependency/remission; 
and 

(iii)  Structured  aftercare/support 
system  programs. 

(b)  Activities  must  be  "in  and 
around".  PHDEP  funding  is  permitted 
for  programs  that  reduce/eliminate 
drug- related  crime  "in  and  around"  the 
premises  of  the  housing  authority/ 
development(s).  HUD  has  defined  the 
term  "in  and  around"  to  mean  within, 
or  adjacent  to,  the  physical  boundaries 
of  a  public  or  Indian  housing 
development.  This  ensiues  that  program 
funds  and  activities  are  targeted  to 
benefit,  as  directly  as  possible,  public 
and  Indian  housing  developments  and 
their  residents. 

(c)  Eligible  cost,  (i)  Funding  is 
permitted  for  reasonable,  necessary,  and 
justified  piu"chasing  or  leasing 
(whichever  is  documented  as  the  most 
cost  effective)  of  vehicles  for 
transporting  adult  and  youth  residents 
for  education,  job  training,  and  off-site 
treatment  programs  directly  related  to 
reducing  drugs  and  drug-related  crime. 
The  cost  reasonableness  can  be 
determined  by  a  comparison  of  the 
number  of  participants  in  and 
anticipated  costs  of  these  programs 
compared  to  the  purchase  or  lease  cost 
of  the  vehicles.  If  these  costs  are 
included  in  your  program,  your  plan 
must  include  a  description  of  why  the 
expenses  are  necessary.  The  primary  use 
of  such  vehicles  must  correspond  with 
their  intended  purposes  under  your 
grant. 

(ii)  Funding  is  permitted  for 
reasonable,  necessary  and  justified 
program  costs,  such  as  meals  and 
beverages  incurred  only  for  training, 
education  and  employment  activities, 
and  youth  services  directly  related  to 


reducing  drugs  and  drug-related  crime. 
Refer  to  Office  of  Management  and 
Budget  (OMB)  Circular  A-87,  Cost 
Principles  for  State,  Local  and  Indian 
Tribal  Governments. 

(d)  Prevention.  Prevention  programs 
should  provide  directly,  or  otherwise 
make  available,  services  designed  to 
distribute  substance/drug  education 
information,  to  foster  effective  parenting 
skills,  and  to  provide  referrals  for 
treatment  and  other  available  support 
services  in  the  housing  development  or 
the  community  for  housing  authority 
families. 

Prevention  programs  should  provide 
an  effective  prevention  approach  for 
residents  that  address  the  individual 
resident  and  his  or  her  relationship  to 
family,  peers,  and  the  community.  Your 
prevention  programs  activities  should 
identify  and  change  the  causal  factors 
present  in  housing  authorities  that  lead 
to  drug-related  crime  thereby  lowering 
the  risk  of  drug  usage.  Components  of 
an  effective  approach  may  include,  but 
are  not  limited  to,  wellness  and 
educational  training;  substance  abuse 
sobriety,  refusal  and  restraint  skills 
training  programs;  or  drug,  substance 
abuse/dependency  and  family 
counseling.  These  may  already  be 
available  in  the  community  of  your 
housing  developments  and  should  be 
included  to  the  maximum  extent 
possible  in  your  proposed  program  of 
activities. 

The  following  eligible  activities  under 
a  prevention  program  are  discussed  in 
more  detail  below:  educational 
opportunities;  family  and  other  support 
services;  youth  services;  and  economic 
and  educational  opportunities  for 
resident  adult  and  youth  activities. 

(i)  Educational  Opportunities.  The 
causes  and  effects  of  illegal  drug/ 
substance  abuse  must  be  taught  in  a 
cultxiTcdly  appropriate  and  structured 
setting.  You  may  contract  (in 
accordance  with  24  CFR  85.36)  to 
provide  such  knowledge  and  skills 
through  training  programs.  The 
professionals  contracted  to  provide 
these  services  are  required  to  base  their 
services  on  your  needs  assessment  and 
program  plan.  These  educationad 
opportunities  may  be  a  part  of  resident 
meetings,  youth  activities,  or  other 
gatherings  of  public  and  Indian  housing 
residents. 

(ii)  Family  and  Other  Support 
Services.  "Supportive  services"  are 
services  that  allow  housing  authority 
families  to  have  access  to  prevention, 
educational  and  employment 
opportunities.  Supportive  services  may 
include:  child  care;  employment 
training;  computer  skills  training; 
remedial  education;  substamce  abuse 
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counseling;  help  in  getting  a  high  school 
equivalency  certificate;  and  other 
services  to  reduce  drug-related  crime, 
(iii)  Youth  Services.  "Educating  and 
enabling  America's  youth  to  reject 
illegal  drugs"  is  Goal  #1  of  the  Office  of 
National  Drug  Control  Policy  (ONDCP) 
top  five  goals  in  the  Nation's  Drug 
Control  Strategy.  Activities  that  target 
youth  further  this  goal.  Youth  drug  and 
crime  prevention  programs  must 
include,  but  are  not  limited  to,  groups 
composed  of  young  people  ages  16 
through  18.  Yoiu*  youth  drug  and  crime 
prevention  activities  should  be 
coordinated  by  adults  but  have  housing 
authority  youth  actively  involved  in 
organizing  youth  leadership,  sports, 
recreational,  cultural  and  other 
activities.  Eligible  youth  services  may 
include:  youth  sports;  youth  leadership 
skills  training;  cultural  and  recreational 
activities.  These  youth  services  provide 
an  alternative  to  drugs  and  drug-related 
criminal  activity  for  public  housing  and 
Native  Americem  youth.  Youth 
leadership  skills  training  may  include 
training  in  leadership,  peer  pressure 
reversal,  resistance  or  refusal  skills,  life 
skills,  goal  planning,  parenting  skills, 
and  other  relevant  topics.  Youth 
leadership  training  should  be  designed 
to  place  youth  in  leadership  roles 
including:  mentors  to  younger  program 
participants,  assistant  coaches, 
managers,  and  team  captains.  Cultural 
and  recreational  activities  may  include 
ethnic  heritage  classes,  art,  dance, 
drama  and  music  appreciation. 

The  following  are  eligible  youth 
services  activities: 

(i)  Salaries  and  expenses  for  staff  for 
youth  sports  programs  and  cultural 
activities  and  leadership  training; 

(2)  Sports  and  recreation  equipment 
to  be  used  by  participants; 

(3)  Non-profit  subgrantees  that 
provide  scheduled  organized  sports 
competitions,  cultural,  educational, 
recreational  or  other  activities, 
including:  Boys  and  Girls  Clubs, 
YMCAs,  YWCAs,  the  Inner  City  Games, 
Association  of  Midnight  Basketball 
Leagues. 

(4)  Liability  insurance  costs  for  youth 
sports  activities. 

(iv)  Economic  and  Educational 
Opportunities  for  Resident  Adult  and 
Youth.  Any  economic  and  educational 
activities  should  provide  residents 
opportunities  for  interaction  with,  or 
referral  to,  established  higher  education, 
vocational  institutions  and/or  private 
sector  businesses  in  the  immediate 
surrounding  communities  with  the  goal 
of  developing  or  building  on  the 
residents'  skills  to  pursue  educational, 
vocational  and  economic  goals  and 
become  self-sufficient. 
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Any  economic  and  educational 
opportimities  for  residents  and  youth 
activities  should  be  consistent  with 
"welfare  to  work"  and  related  Federal, 
Tribal,  State  and  local  government 
efforts  for  employment  training, 
education  and  employment 
opportimities  related  to  "welfare  to 
work"  goals.  Establishing  or  referring 
adults  and  youth  to  computer  learning 
centers,  employment  service  centers 
(coordinated  with  Federal,  Tribal,  State 
and  local  emplo)anent  offices),  and 
micro-business  centers  are  eligible. 

Limited  educational  scholarships  are 
permitted  under  this  section.  No  one 
individual  award  may  exceed  $500.00, 
and  there  is  a  total  maximum 
scholarship  program  cap  of  $10,000. 
Educational  scholarship  FY  1999 
PHDEP  funds  must  be  obligated  and 
expended  during  the  term  of  your  grant. 
You  should  develop  and  document  a 
scholarship  strategy;  the  financial  and 
management  controls  that  will  be  used; 
and  projected  outcomes. 

(e)  Intervention.  The  aim  of 
intervention  is  to  identify  or  detect 
residents  with  substance  abuse  issues, 
assist  them  in  modifying  their  behavior, 
and  in  getting  early  treatment,  and 
structured  aftercare. 

(f)  Substance  Abuse/Dependency 
Treatment,  (i)  Treatment  funded  under 
this  program  should  be  "in  and  around" 
the  premises  of  the  housing  authority/ 
development(s)  you  proposed  for 
funding.  In  undertaking  substance 
abuse/dependency  treatment  programs, 
you  must  establish  a  confidentiality 
policy  regarding  medical  and  disability 
related  information. 

(ii)  Funds  awarded  for  substance 
abuse/dependency  treatment  must  be 
targeted  towards  developing  and 
implementing,  or  expanding  and 
improving  sobriety  maintenance, 
substance-free  maintenance  support 
groups,  substance  abuse  counseling, 
referral  treatment  services,  and  short  or 
long  range  structured  aftercare  for 
residents. 

(iii)  Any  drug  program  should  address 
the  following  goals  for  residents: 

(1)  Increasing  accessibility  of 
treatment  services; 

(2)  Decreasing  drug-related  crime  "in 
and  around"  your  housing  authority/ 
development(s)  by  reducing  and/or 
eliminating  drug  use.;  and 

(3)  Providing  services  designed  for 
youth  and/or  adult  drug  abusers  and 
recovering  addicts  (e.g.,  prenatal  and 
postpartum  care,  specialized  family  and 
parental  counseling,  parenting  classes, 
domestic  or  youth  violence  counseling). 

(iv)  Approaches  that  have  proven 
effective  with  similar  populations  have 


included,  but  are  not  limited  to,  the 
following: 

(1)  Formal  referral  arrangements  to 
other  treatment  programs  in  cases  where 
the  resident  is  able  to  obtain  treatment 
costs  fi-om  sources  other  than  this 
program. 

(2)  Family/youth  coimseling. 

(3)  Linkages  to  educational  and 
vocational  training  and  employment 
counseling. 

(4)  Coordination  of  services  from  and 
to  appropriate  local  substance  abuse/ 
treatment  agencies,  HIV-related  service 
agencies,  mental  health  and  public 
health  programs. 

(v)  As  applicable,  you  must  develop  a 
working  partnership  with  the  Single 
State  Agency  or  local.  Tribal  or  State 
license  provider  or  authority  with 
substance  abuse  program(s) 
coordination  responsibilities  to 
coordinate,  develop  and  implement 
your  substance  dependency  treatment 
program. 

(vi)  You  must  use  counselors 
(contractual  or  otherwise)  that  meet  any 
applicable  Federal,  State,  Tribal,  and 
local  government  licensing,  bonding, 
training,  certification  and  continuing 
training  re-certification  requirements. 

(vii)  You  must  get  certification  from 
the  Single  State  Agency  or  authority 
with  substance  abuse  and  dependency 
programs  coordination  responsibilities 
that  your  proposed  program  is 
consistent  with  the  State  plan;  and  that 
the  service(s)  meets  all  Federal,  State, 
Tribal  and  local  government  medical 
licensing,  training,  bonding,  and 
certification  requirements. 

(viii)  Funding  is  permitted  for  drug 
treatment  of  housing  authority  residents 
at  local  in-patient  medical  treatment 
programs  and  facilities.  PHDEP  funding 
for  structured  in-patient  drug  treatment 
under  PHDEP  funds  is  limited  to  60 
days,  and  structured  drug  out-patient 
treatment,  which  includes  individual/ 
family  aftercare,  is  limited  to  6  months. 
If  you  are  undertaking  drug  treatment 
programs,  your  program  should  provide, 
directly  or  indirectly,  employment 
training,  education  and  employment 
opportunities  related  to  "welfare  to 
work." 

(ix)  Funding  is  permitted  for 
detoxification  procedures  designed  to 
reduce  or  eliminate  the  short-term 
presence  of  toxic  substances  in  the  body 
tissues  of  a  patient. 

(x)  Funding  is  not  permitted  for 
maintenance  drug  programs. 
Maintenance  drugs  are  medications  that 
are  prescribed  regularly  for  a  short/long 
period  of  supportive  therapy  (e.g. 
methadone  maintenance),  rather  than 
for  immediate  control  of  a  disorder. 
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(3)  Fiesident  Management 
Corpoi  ations  (RMCs),  Resident  Councils 
2nd  Resident  Organizations 
XMCs.  and  incorporated  RCs  and 
be  a  subcontractor  to  their 
authorities,  or  Tribe/TDHE,  to 
security  and  substance  abuse 
preverition  programs  for  residents.  Such 
prograns  may  include  voluntary  tenant 
activities,  substance  abuse 
on,  intervention,  and  referral 

youth  programs,  and  outreach 
The  elimination  of  drug-related 
'  vithin  housing  authorities/ 
o  aments  must  have  the  active 
VI  (ment  and  commitment  of  public 
Inpian  housing  residents  and  their 
Active  involvement 
that  residents  be  involved  in 
ning  process  and 
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To  ehhance  the  ability  of  housing 
authorities,  and  Tribes/TDHEs,  to 

drug-related  crime  within  their 
obments.  Resident  Councils  (RCs) 
Residept  Management  Corporations 
,  and  Resident  Organizations 
1  aay  undertake  program 
g  jment  functions,  notwithstanding 
oti  erwise  applicable  requirements 
C  FR  part  964.  Sub-contracts  with 
RMC/RC/RO  must  include  the 
of  funding,  applicable  terms, 
itions,  financial  controls,  payment 
mecha  aism  schedule,  performance  and 
al  report  requirements,  special 
it  ons,  including  sanctions  for 
violati  ig  the  agreement,  and  monitoring 
requin  ments.  Costs  must  not  be 
incurri  id  until  a  written  contract  is 
execut  3d 

(4)  t  mployment  of  HA  Security 
Persor  nel.  You  may  employ  HA 
securU  y  personnel.  Employment  of 
securii  y  personnel  is  divided  into  two 
catego'ies:  security  persoimel  services, 
and  he  using  authority  police 
departments.  You  are  encouraged  to 
police  officials  residing  in 
housing  to  partake  in  PHDEP 
related  programs.  The 
owing  specific  requirements  apply  to 
em  )loyment  of  security  personnel 
activit  es  funded  under  PHDEP: 

(a)  C  bmpliance.  Security  guard 
persor  nel  and  public  housing  authority 
police  departments  must  be  in 
compl  ance  with,  all  relevant  Federal, 
State,  Tribal  or  local  government 
insura  ace,  licensing,  certification, 
trainir  g,  bonding,  or  other  law 
requirements. 
w  Enforcement  Service 

You  must  enter  into  a  law 
enforcement  service  agreement  with  the 
local  1  iw  enforcement  agency  and  if 
applicable,  the  contract  provider  of 
securi  y.  Your  service  agreement  must 
incluc  e 
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enforc  jment 

(h)la 
Agreei  nent 


(i)  The  activities  security  guard 
personnel  or  the  public  housing 
authority  police  department  (HAPD) 
will  perform;  the  scope  of  authority; 
written  policies,  procedures,  and 
practices  that  will  govern  security 
personnel  or  HAPD  performance  (i.e.,  a 
policy  manual  and  how  security  guard 
personnel  or  the  HAPD  shall  coordinate 
activities  with  your  local  law 
enforcement  agency); 

(ii)  The  types  of  activities  that  your 
approved  security  guard  personnel  or 
the  HAPD  are  expressly  prohibited  from 
undertaking. 

(c)  Policy  Manual.  Security  guard 
persormel  services  and  PHPDs  must  be 
guided  by  a  policy  manual  that  directs 
the  activities  of  its  personnel  and 
contains  the  policies,  procedures,  and 
general  orders  that  regulate  conduct  and 
describes  in  detail  how  jobs  are  to  be 
performed.  The  policy  manual  must 
exist  before  inciuring  persoimel  costs 
for  security  services.  To  comply  with 
State  police  department  standards  and/ 
or  Commission  on  Accreditation  Law 
Enforcement  Agencies  (GALEA),  you 
must  also  ensure  all  security  guard 
personnel  and  housing  authority  police 
officers  are  trained  in  the  following 
areas.  These  areas  must  also  be  covered 
in  your  policy  manual: 

(i)  Use  of  force; 

(ii)  Resident  contacts; 

(iii)  Enforcement  of  HA  rules; 

(iv)  Response  criteria  to  calls; 

(v)  Pursuits; 

(vi)  Arrest  procedures; 

(vii)  Reporting  of  crimes  and 
workload; 

(viii)  Feedback  procedures  to  victims; 

(ix)  Citizens'  complaint  procedures; 

(x)  Internal  affairs  investigations; 

(xi)  Towing  of  vehicles; 

(xii)  Authorized  weapons  and  other 
equipment; 

(xiii)  Radio  procedures  internally  and 
with  local  police; 

(xiv)  Training  requirements; 

(xv)  Patrol  procedures; 

(xvi)  Scheduling  of  meetings  with 
residents; 

(xvii)  Reports  to  be  completed; 

(xviii)  Record  keeping  and  position 
descriptions  on  all  persoimel; 

(xix)  Post  assignments; 

(xx)  Monitoring; 

(xxi)  Self-evaluation  program 
requirements;  and 

(xxii)  First  aid  training. 

(d)  Data  Management.  A  daily  activity 
and  incident  complaint  form  approved 
by  the  housing  authority  must  be  used 
by  security  personnel  and  officers  for 
the  collection  and  analysis  of  criminal 
incidents  and  responses  to  service  calls. 
Security  guard  personnel  and  HAPDs 
must  establish  and  maintain  a  system  of 


records  management  for  the  daily 
activity  and  incident  complaint  forms 
that  appropriately  ensures  the 
confidentially  of  personal  criminal 
information. 

(e)  Management  Informational 
Systems  (MIS)  (computers,  software, 
and  associated  equipment)  and 
management  personnel.  Costs  in 
support  of  these  activities  are  eligible 
for  funding. 

(5)  Security  Personnel  Services. 
Contracting  for,  or  direct  housing 
authority  employment  of,  security 
persoimel  services  in  and  around 
housing  development(s)  is  permitted 
under  this  program.  However,  contracts 
for  security  personnel  services  must  be 
awarded  on  a  competitive  basis. 

(a)  Eligible  Services — Over  and  Above. 
Security  guard  personnel  funded  by  this 
program  must  perform  services  that  are 
over  and  above  those  usually  performed 
by  local  municipal  law  enforcement 
agencies  on  a  routine  basis.  Eligible 
services  may  include  patrolling  inside 
buildings,  providing  personnel  services 
at  building  entrances  to  check  for  proper 
identification,  or  patrolling  and 
checking  car  parking  lots  for  appropriate 
parking  decals. 

(b)  Employment  of  Residents.  HUD 
encourages  you  to  employ  qualified 
resident{s)  as  security  guard  personnel, 
and/or  to  contract  with  security  guard 
personnel  firms  that  demonstrate  a 
program  to  employ  qualified  residents 
as  security  guard  personnel.  Since  your 
program  of  eliminating  drug-related 
crime  should  promote  "welfare  to 
work"  an  excellent  way  to  implement 
this  is  to  employ  residents. 

(6)  Employment  of  Personnel  and 
Equipment  for  HUD  Authorized 
Housing  Authority  Police  Departments. 
Funding  equipment  and  employment  of 
housing  authority  police  department 
(HAPD)  personnel  is  permitted  for 
housing  authorities  that  already  have 
HAPDs.  The  following  12  housing 
authorities  are  approved  by  HUD  as 
being  eligible  under  the  FY  1999  PHDEP 
for  these  activities: 

Baltimore  Housing  Authority  and 

Community  Development,  Baltimore, 

MD 
Boston  Housing  Authority,  Boston,  MA 
Buffalo  Housing  Authority,  Buffalo,  NY 
Chicago  Housing  Authority,  Chicago,  IL 
Cuyahoga  Metropolitan  Housing 

Authority,  Cleveland,  OH 
Housing  Authority  of  the  City  of  Los 

Angeles,  Los  Angeles,  CA 
Housing  Authority  of  the  City  of 

Oakland.  Oakland,  CA 
Philadelphia  Housing  Authority, 

Philadelphia,  PA 
Housing  Authority  of  the  City  of 

Pittsburgh,  Pittsburgh,  PA 


Waterbury  Housing  Authority, 

Waterbury.  CT 
Virgin  Islands  Housing  Authority, 

Virgin  Islands 
District  of  Columbia  Housing  Authority, 

Washington,  DC 

(a)  Notice  PIH  98-16,  issued  March 
11,  1998,  reinstated  PIH  95-58  (PHA) 
"Guidelines  for  Creating,  Implementing 
and  Managing  Public  Housing  Authority 
Police  Departments  in  Public  Housing 
Authorities)."  This  Notice  identifies 
prerequisites  for  creating  HAPDs  and 
provides  guidance  to  assist  housing 
authorities  in  making  decisions  about 
public  housing  security,  analysis  of 
security  needs,  and  performance 
measures  and  outcomes. 

(b)  Housing  authorities  with  their  own 
HAPDs,  but  that  are  not  included  in  the 
list  above,  shall  request  (in  writing)  to 
be  recognized  by  HUD  as  a  HAPD.  The 
written  request  must  be  sent  to  the 
Office  of  the  Deputy  Assistant  Secretary 
for  Public  and  Assisted  Housing 
Delivery,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  Room  4204.  451  Seventh 
Street,  SW,  Washington,  DC  20410.  This 
request  must  be  approved  by  HUD 
before  you  submit  your  FY  1999  PHDEP 
application. 

{c){i)  HAPDs  funded  under  this 
program  that  are  not  nationally  or  state 
accredited  must  submit  a  plan  and 
timetable  for  such  accreditation. 
Housing  authorities  may  use  either  their 
State  accreditation  program,  if  one 
exists,  or  the  Commission  on 
Accreditation  for  Law  Enforcement 
Agencies  (CALEA)  for  this  purpose.  Use 
of  grant  funds  for  HAPD  accreditation 
activities  is  permitted. 

(ii)  Housing  authorities  receiving 
grants  for  funding  HAPDs  are  required 
to  hire  an  HAPD  accreditation  specialist 
to  manage  the  accreditation  program.  If 
you  have  a  public  housing  police 
department  funded  under  the  FY  1996, 
1997,  or  1998  PHDEP  you  must  include 
in  yoiu-  plan  what  progress  you  made  in 
implementing  your  accreditation 
program  and  the  projected  date  of 
accreditation.  HUD  will  monitor  results 
of  your  plan  and  timetable.  HAPDs  not 
meeting  their  timetables  will  be 
ineligible  for  funding  in  FY  2000. 

(d)  If  you  are  allocating  funds  for  this 
activity,  you  must  describe  the  current 
level  of  local  law  enforcement  agency 
baseline  services  being  provided  to  the 
housing  authority/deveIopment(s) 
proposed  for  assistance.  Local  law 
enforcement  baseline  services  are 
defined  as  ordinary  and  routine  services 
provided  to  the  residents  as  part  of  the 
overall  city  and/or  county-wide 
deployment  of  police  resources  to 
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respond  to  crime  and  other  public  safety 
incidents  including:  911 
commxmications,  processing  calls  for 
service,  routine  patrol  officer  responses 
to  calls  for  service,  and  investigative 
follow-up  of  criminal  activity. 

(e)  If  you  are  allocating  funds  for 
housing  authority  public  housing 
authority  police  department  officers, 
you  must  have  car-to-car  (or  other 
vehicles)  and  portable-to-portable  radio 
communications  links  between  public 
housing  authority  police  officers  and 
local  law  enforcement  officers  to  assure 
a  coordinated  and  safe  response  to 
crimes  or  calls  for  services.  The  use  of 
scanners  (radio  monitors)  is  not 
sufficient  to  meet  the  requirements  of 
this  section.  If  you  do  not  have  such 
links  you  must  include  in  your  plan  a 
timetable  for  the  implementation  of 
such  communications  links.  This 
activity  is  eligible  for  funding.  If  you 
were  a  housing  authority  funded  under 
the  FY  1994,  1995,  1996,  1997,  and/or 
1998  PHDEP  for  public  housing  police 
departments,  you  must  include  in  your 
plan  what  progress  has  been  made  in 
implementing  its  planned 
communications  links. 

(f)  HAPDs  funded  under  this  program 
that  are  not  employing  a  commiuiity 
policing  concept  must  incorporate  a 
community  policing  concept  in  the 
implementation  of  their  policing 
activities.  Commimity  policing  under 
PHDEP  is  defined  as  a  method  of 
providing  law  enforcement  services 
partnership  among  residents,  police, 
schools,  churches,  government  services, 
the  private  sector,  and  other  local.  State, 
Tribal,  and  Federal  law  enforcement 
agencies  to  prevent  crime  and  improve 
the  quality  of  life  by  addressing  the 
conditions  and  problems  that  lead  to 
crime  and  fear  of  crime.  Community 
policing  uses  proactive  measures 
including  foot  patrols,  bicycle  patrols, 
and  motor  scooters  patrols.  It  also 
includes  KOBAN  activities  where  police 
officers  operate  out  of  police  mini- 
stations,  and  other  community -based 
facilities  in  housing  authorities 
providing  human  resource  activities 
with  youth),  and  citizen  contacts.  This 
concept  empowers  police  officers  at  the 
beat  and  zone  level  and  residents  in 
neighborhoods  to: 

(i  j  Reduce  crime  and  fear  of  crime; 

(ii)  Ensure  the  maintenance  of  order; 

(iii)  Provide  referrals  of  residents, 
victims,  and  homeless  persons  to  social 
services  and  government  agencies; 

(iv)  Ensure  feedback  of  police  actions 
to  victims  of  crime;  and  (v)  Promote  a 
law  enforcement  value  system  based  on 
the  needs  and  rights  of  residents. 

For  additional  information  regarding 
KOBAN  community  policing  contact 


Cedric  Brown.  (202)  708-1197. 
extension  4057. 

(g)  Authorized  PHPDs  can  purchase  or 
lease  law  enforcement  clothing  or 
equipment.  Eligible  law  enforcement 
clothing  or  equipment  may  include 
uniforms  and  protective  vests;  firearms/ 
weapons  and  ammunition;  police 
vehicles  including  cars.  vans,  buses;  or 
other  equipment  supporting  PHPDs 
crime  prevention  and  security  mission. 
If  you  have  not  been  identified  by  HUD 
as  having  an  authorized  PHPD,  you  are 
not  permitted  to  use  PHDEP  funds  to 
purchase  any  clothing  or  equipment  for 
use  by  local  municipal  police 
departments  and/or  other  law 
enforcement  agencies. 

(7)  Reimbursement  of  Local  Law 
Enforcement  Agencies  for  Additional 
(Supplemental — Over  and  Above  Local 
Law  Enforcement  Baseline  Services) 
Security  and  Protective  Services. 
Additional  security  and  protective 
services  are  permitted  if  services  are 
over  and  above  the  local  police 
department's  current  level  of  baseline 
services.  Housing  authorities,  Tribes, 
and  TDHEs  are  required  to  identify  the 
level  of  local  law  enforcement  services 
received  and  the  increased  level  of 
services  to  be  received  in  their  local 
Cooperation  Agreement. 

(8)  Employment  of  Investigators. 
Employment  of.  and  equipment  for.  one 
or  more  individuals  to  investigate  drug- 
related  crime  "in  and  around"  the  real 
property  comprising  your 
development(s)  and  providing  evidence 
relating  to  such  crime  in  any 
administrative  or  judicial  proceedings  is 
permitted.  Under  this  section, 
reimbursable  costs  associated  with  the 
investigation  of  drug-related  crimes 
(e.g..  travel  directly  related  to  the 
investigator's  activities,  or  costs 
associated  with  the  investigator's 
testimony  at  judicial  or  administrative 
proceedings)  may  only  be  those  directly 
incurred  by  the  investigator. 

(a)  If  you  are  a  housing  authority  that 
employs  investigators  funded  by  Uiis 
program,  you  must  demonstrate 
compliance  with  all  relevant  Federal, 
Tribal.  State  or  local  government 
insurance,  licensing,  certification, 
training,  bonding,  or  other  similar  law 
enforcement  requirements. 

(b)  Both  you  and  the  provider  of  the 
investigative  services  are  required  to 
execute  a  written  agreement  that 
describes  the  following: 

(i)  The  activities  that  your 
investigators  will  perform,  their  scope  of 
authority,  reports  to  be  completed, 
established  investigative  policies, 
procedures,  and  practices  that  will 
govern  their  performance  (i.e..  a  Policy 
Manual;  and  how  your  investigators  will 
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coordi  late  their  activities  with  local, 
State, '  'ribal,  and  Federal  law 
enforci  iment  agencies);  and  prohibited 
activit  as. 

(ii)  1  he  activities  the  housing 
author  ty /Tribal  investigators  are 
expres  ily  prohibited  from  undertaking. 

(c)  Your  investigator(s)  may  use 
PHDEI  hinds  to  purchase  or  lease  any 
law  en  brcement  clothing  or  equipment, 
such  aii  vehicles,  uniforms,  anmiunition, 
fiream  s/weapons,  or  vehicles; 
includ  ng  cars,  vans,  buses,  protective 
vests,  <  nd  any  other  supportive 
equipE  lent. 

(dj  \  our  investigator(s)  shall  report  on 
drug-r(  lated  crime  in  your 
develo  jments.  You  must  establish, 
iraplei  lent  and  maintain  a  system  of 
record:  i  management  that  ensures 
confid(  sntiality  of  criminal  records  and 
information.  Housing  authority- 
appro\  ed  activity  forms  must  be  used 
for  col  ection,  analysis  and  reporting  of 
activit:  es  by  your  investigators.  You  are 
encoiu  aged  to  develop  and  use 
Manag  jment  Information  Systems  (MIS) 
(Comp  liters,  software,  hardware,  and 
associcted  equipment)  and  hire 
manag  sment  persormel  for  crime  and 
worklc  ad  reporting  in  support  of  your 
crime  ]  )revention  and  security  activities. 

(e)  Y  ou  may  not  expend  funds  and 
funds  1  vill  not  be  released  by  the  local 
HUD  F  ield  Office/ AONAP  until  you 
have  n  et  the  requirements  of  section 
IV.(6){(1)  of  this  Notice. 

(9)  V  oluntary  Tenant  Patrols.  HUD 
believe  s  the  elimination  of  drug-related 
crime  '  vithin  and  around  the  housing 
author  ty/development(s)  requires  the 
active  nvolvement  and  commitment  of 
reside!  its  and  their  organizations. 
Membi  (rs  of  tenant  patrols  must  be 
volunt  jers  and  must  be  residents  of  the 
housing  authority's  development{s). 
VolunI  ary  tenant  patrols  are  expected  to 
patrol  n  your  development(s)  proposed 
for  ass  stance,  and  to  report  illegal 
activit  es  to  appropriate  housing 
authority  stadf,  and  local.  State,  Tribal, 
and  Federal  law  enforcement  agencies, 
as  app-opriate. 

(a)  Training  equipment,  uniforms  for 
use  by  voluntary  tenant  patrols  acting  in 
coopei  ation  with  officials  of  local  law 
enforce  jment  agencies  is  permitted.  All 
costs  E  lust  be  reasonable,  necessary  and 
justified.  Bicycles,  motor  scooters,  all 
seasoni  uniforms  and  associated 
equiprtient  to  be  used,  exclusively,  by 
the  m€  mbers  of  your  voluntary  tenant 
patrol  are  eligible  items.  Voluntary 
tenant  patrol  uniforms  and  equipment 
must  t  e  identified  with  your  specific 
housii  g  authority/development(s) 
identi  ication  and  markings. 

(b)  1  ousing  authorities  are  required  to 
obtain  liability  insurance  to  protect 


themselves  and  the  members  of  the 
voluntary  tenant  patrol  against  potential 
liability  for  the  activities  of  the  patrol 
under  this  program.  The  cost  of  this 
insurance  is  negligible. 

(c)  If  you  are  funding  voluntary  tenant 
patrol  activities,  you,  your  local  law 
enforcement  agency,  and  the  tenant 
patrol,  before  expending  grant  funds,  are 
required  to  execute  a  written  agreement 
that  includes: 

(i)  The  nature  of  the  activities  to  be 
performed  by  your  voluntary  tenant 
patrol,  the  patrol's  scope  of  authority, 
assignment,  policies,  procedures,  and 
practices  that  will  govern  the  voluntary 
tenant  patrol's  performance  and  how  the 
patrol  will  coordinate  its  activities  with 
the  law  enforcement  agency; 

(ii)  The  activities  the  voluntary  tenant 
patrol  is  expressly  prohibited  from 
undertaking  and  that  the  carrying  or  use 
of  firearms,  weapons,  nightsticks,  clubs, 
handcuffs,  or  mace  is  prohibited; 

(iii)  Required  initial  and  on-going 
volimtary  tenant  patrol  training 
members  will  receive  from  the  local  law 
enforcement  agency;  (Please  note  that 
training  by  HUD-approved  trainers  and/ 
or  the  local  law  enforcement  agency  is 
required  before  putting  a  voluntary 
tenant  patrol  into  effect);  and 

(iv)  Voluntary  tenant  patrol  members 
will  be  subject  to  individual  or 
collective  liability  for  any  actions 
undertaken  outside  the  scope  of  their 
authority  (described  in  paragraph  (ii) 
above)  and  that  such  acts  are  not 
covered  under  your  housing  authority 
liability  insurance. 

(d)  PHDEP  grant  funds  must  not  be 
used  for  any  type  of  financial 
compensation,  such  as  full-time  wages 
or  salaries  for  voluntary  tenant  and/or 
patrol  participants.  Funding  for  housing 
authority  personnel  or  resident(s)  to  be 
hired  to  coordinate  this  activity  is 
permitted.  Excessive  staffing  is  not 
permitted. 

(10)  EvaluaUon  of  PHDEP  Activities. 
Funding  is  permitted  to  contractually 
hire  organizations  and/or  consultant(s) 
to  conduct  an  independent  assessment 
and  evaluation  of  the  effectiveness  of 
your  PHDEP  program.  You  should 
include  in  your  plan  and  budget 
contracting  with  an  independent  survey 
organization  to  conduct  an  aimual 
resident  survey  in  your  targeted 
developments/areas.  The  amount  of 
funding  proposed  for  conducting 
assessments  or  evaluations  should  be 
necessary,  reasonable,  and  justified. 
However,  even  if  adequately  justified, 
HUD  would  not  expect  that  this  cost 
should  exceed  ten  (10)  percent  of  the 
total  grant  amount  requested. 

(11)  High  Intensity  Drug  Trafficking 
Areas  (HIDTAs).  Funding  may  be  used 


for  activities  to  eliminate  drug-related 
crime  in  housing  owned  by  a  public 
housing  agency  that  is  not  public 
housing  assisted  under  the  United 
States  Housing  Act  of  1937  and  is  not 
otherwise  federally  assisted.  For 
example,  housing  that  receives  tenant 
subsidies  under  Section  8  is  federally 
assisted  and  would  not  qualify,  but 
housing  that  receives  only  State,  Tribal, 
or  local  assistance  would  qualify  if  it 
meets  the  following  two  requirements: 

(a)  The  housing  is  located  in  a  high 
intensity  drug  trafficking  area 
designated  pursuant  to  Section  1005  of 
the  Anti-Drug  Abuse  Act  of  1988  (see 
Appendix  A);  and 

(d)  The  PHA  owning  the  housing 
demonstrates,  on  the  basis  of 
information  submitted,  that  the  drug- 
related  crime  at  the  housing  authority 
project  has  a  detrimental  affect  in  or 
around  the  housing. 

The  High  Intensity  Drug  Trafficking 
Areas  (HIDTAs)  are  areas  identified  as 
having  problems  that  adversely  impact 
the  rest  of  the  country. 

(E)  Ineligible  Activities.  PHDEP 
funding  is  not  permitted  for  any  of  the 
activities  listed  below. 

(1)  Costs  incurred  before  the  effective 
date  of  your  grant  agreement  (Form 
HUD-1044),  including,  but  not  limited 
to,  consultant  fees  related  to  the 
development  of  your  application  or  the 
actual  writing  of  your  application. 

(2)  The  purchase  of  controlled 
substances  for  any  purpose.  Controlled 
substance  shall  have  the  meaning 
provided  in  section  102  of  the 
Controlled  Substance  Act  (21  U.S.C. 
802). 

(3)  Compensation  of  informants, 
including  confidenticil  informants. 
These  should  be  part  of  the  baseline 
services  provided  and  budgeted  by  local 
law  enforcement  agencies. 

(4)  Direct  purchase  or  lease  of 
clothing  or  equipment,  vehicles 
(including  cars,  vans,  and  buses), 
uniforms,  ammunition,  firearms/ 
weapons,  protective  vests,  and  any  other 
supportive  equipment  for  use  in  law 
enforcement  or  miUtary  enforcement 
except  for  HAPDs  and  investigator 
activities  listed  in  this  program 
requirements  section. 

(5)  Construction  of  facility  space  in  a 
building  or  unit,  and  the  costs  of 
retrofitting/modifying  existing  buildings 
owned  by  the  housing  authorities  and 
TDHEs  for  purposes  other  than: 
community  policing  mini-station 
operations,  adult/youth  education, 
employment  training  facilities,  and  drug 
abuse  treatment  activities. 

(6)  Organized  fund  raising, 
advertising,  financial  campaigns, 
endowment  drives,  solicitation  of  gifts 


and  bequests,  rallies,  marches, 
community  celebrations,  stipends  and 
similar  expenses. 

(7)  Court  costs  and  attorneys  fees 
related  to  screening  or  evicting  residents 
for  drug-related  crime  are  not  allowable. 

(8)  PHDEP  grant  funds  cannot  be 
transferred  to  any  Federal  agency. 

(9)  Costs  to  establish  councils, 
resident  associations,  resident 
organizations,  and  resident  corporations 
are  not  allowable. 

(10)  Indirect  costs  are  not  allowable. 

(11)  Supplant  existing  positions/ 
activities.  For  purposes  of  the  PHDEP, 
supplanting  is  defined  as  "taking  the 
place  of  or  to  supersede". 

(12)  Alcohol-exclusive  activities  and 
programs  are  not  eligible  for  funding 
under  this  program,  although  activities 
and  programs  may  address  situations  of 
multiple  abuse  involving  controlled 
substances  and  alcohol.  PHDEP  is 
limited  to  only  controlled  substances. 

(F)  Commingling  of  Funds.  Housing 
authorities  must  not  co-mingle  funds  of 
multiple  HUD  programs  including: 
Comprehensive  Improvement 
Assistance  Program  (CLAP); 
Comprehensive  Grant  Program  (CGP); 
Economic  Development  and  Supportive 
Services  (EDSS);  Tenant  Opportunity 
Program  (TOP);  Indian  Housing  Block 
Grant  (IHBG);  Housing  Opportunity  for 
People  Everywhere  (HOPE)  projects; 
Family  Investment;  Elderly  Service 
Coordinator;  and  Operating  Subsidy. 

(G)  Reports  and  Closeout.  In 
accordance  with  24  CFR  761.35, 
grantees  are  required  to  submit  a  PHDEP 
Semi-Annual  Performance  Report  and 
the  Semi-Aimual  Financial  Status 
Report  {SF-269A)  to  the  appropriate 
HUD  Field  Office.  HUD  will  require 
grantees  to  transmit  reports 
electronically  to  facilitate  providing 
more  meaningful  performance 
information  to  comply  with  the 
requirements  of  the  Government 
Performance  and  Results  Act  (GPRA) 
£md  to  provide  greater  assurance  that  the 
program  activities  undertaken  are 
effective  in  reducing  drugs  and  drug- 
related  crime  in  areas  targeted  by 
PHDEP.  HUD  will  require  grantees  to 
report  the  number  of  grant-funded,  full- 
time  equivalent  positions  for  law 
enforcement  and  security  services,  and 
PHDEP-supported  activities  for 
residents  broken  out  by  youth,  adults, 
families,  and  communities.  For  each 
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category  of  PHDEP-supported  activities, 
other  than  law  enforcement,  grantees 
will  report  the  results  achieved  using 
program  or  activity  goals  that  are 
specific  and  measurable  to  the  extent 
practicable. 

In  addition,  all  grantees  shall  be 
required,  as  indicated  by  written  notice 
from  HUD,  to  participate  in  HUD- 
sponsored  training  activities.  HUD  will 
issue  a  separate  notice  containing  the 
details  for  meeting  performance 
reporting  requirements. 

(H)  Computing  Unit  Counts.  Unit 
counts  are  to  be  computed  as  follows: 

(1)  PHAs.  (a)  The  unit  count  includes 
rental.  Turnkey  III  Homeownership,  and 
Section  23  leased  housing  bond- 
financed  projects.  Eligible  units  are 
those  that  are  under  management  and 
fully  developed,  and  must  be  covered  by 
an  Annual  Contributions  Contract  (ACC) 
dining  the  period  of  grant  award.  In 
determining  imit  count  for  PHA-Owned 
Rental  Housing,  a  long-term  vacancy 
imit  as  defined  in  24  CFR  990.102  is 
included  in  the  coimt. 

(b)  PHAs  preparing  PHDEP 
applications  are  required  to  confirm/ 
validate  the  unit  count  with  the  local 
Field  Office  (Office  of  PubUc  Housing) 
before  they  submit  their  applications. 
ConfirmationA/alidation  may  be  given  if 
the  unit  count  to  be  used  is  the  same  as 
the  unit  count  reflected  on  a  PHA's  most 
recently  approved  Operating  Budget 
(Form  HUD-52564)  and/or  subsidy 
calculation  (Form  HUI>-52723) 
submitted  for  that  program.  Field 
Offices  that  have  PHAs  that  are  not 
required  to  submit  either  of  these  forms 
may  confirm/validate  the  PHDEP  unit 
count  if  it  is  the  same  as  the  most 
recently  submitted  Form  HUD-51234. 
Field  Offices  in  validating  the  unit 
coimt  shall  not  include  Non-Federally 
Assisted  Housing  units  located  in  High 
Intensity  Drug-Trafficking  Areas. 

(2)  Tribes  and  TDHEs.  (a)  The  unit 
coimt  includes  rental,  Turiikey  III  and 
Mutual  Help  Homeownership  units 
which  have  not  been  conveyed  to  a 
homebuyer,  and  Section  23  lease 
housing  bond-financed  projects.  Such 
units  must  be  coimted  as  Current 
Assisted  Stock  under  the  Indian 
Housing  Block  Grant  Program. 

(b)  Eligible  units  are  those  units 
which  are  under  management  and  fully 
developed.  However,  you  should  note 
that  in  determining  the  unit  count  for 


PHA-owned  or  Native  American  rental 
housing,  a  long-term  vacanoy  unit,  as 
defined  in  990.102  or  24  CFR  950.102 
(as  revised  May  1,  1996).  is  still 
included  in  the  count.  If  you  are  an 
applicant  for  Native  American  housing 
developments,  you  must  certify  that  the 
targeted  units  were  covered  by  an  ACC 
on  September  30,  1997. 

(c)  Use  the  number  of  units  counted 
as  Formula  Current  Assisted  Stock  for 
Fiscal  Year  1999  as  defined  in  24  CFR 
1000.316. 

(I)  MTCS  Compliance.  PHAs,  to 
receive  funding,  must  be  in  compliance 
with  HUD  Notice  PIH  99-2,  Reporting 
Requirements  for  Multifamily  Tenant 
Characteristics  System  (MTCS)  (Form 
HUD-50058). 

Authority 

Chapter  2,  Subtitle  C,  Title  V  of  the 
Anti-Drug  Abuse  Act  of  1988  (42  U.S.C. 
11901  et.  seq),  as  amended  by  section 
581  of  the  National  Affordable  Housing 
Act  of  1990  (Pub.L.  101-625,  approved 
November  28,  1990)  (NAHA),  section 
161  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.L.  102- 
550,  approved  October  28,  1992)  (HCDA 
1992),  and  section  586  of  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998  (Pub.L.  105-276,  112  Stat.  2461, 
approved  October  21,  1998)  (Pubhc 
Housing  Reform  Act). 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  and  assigned  OMB 
control  number  2577-0124.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Catalog  of  Federal  Domestic  Assistance.  The 
Catalog  of  Federal  Domestic  Assistance 
number  for  the  Public  and  Indian  Housing 
Drug  Elimination  Program  is  14.854. 

Dated:  May  6, 1999. 
Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

(FR  Doc.  99-11919  Filed  5-11-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  3,  212,  240,  245,  274a,  and 
299 

[INS  No.  1!  163-98;  AG  Order  No.  2221-99] 

RiN1115n\F33 

Adjustment  of  Status  for  Certain 
National^  of  Haiti 

agency:  ftnmigration  and  Natxiralization 
Service,  Justice,  and  Executive  Office  for 
Immigration  Review,  Justice. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARYa  This  interim  rule  implements 
section  902  of  the  Haitian  Refugee 
Immigration  Fairness  Act  of  1998 
(HRIFA)  by  establishing  procedures  for 
certain  nationals  of  Haiti  who  have  been 
residing  ip  the  United  States  to  become 
lawful  permanent  residents  of  this 
country,  "this  rule  allows  them  to  obtain 
lawful  permanent  resident  status 
without  applying  for  an  immigrant  visa 
at  a  United  States  consulate  abroad,  and 
waives  many  of  the  usual  requirements 
for  this  banefit. 

DATES:  Effective  date:  This  interim  rule 
is  effective  June  11,  1999. 

Commait  date:  Comments  must  be 
submitted  on  or  before  July  12,  1999. 
AODRESSE$:  Please  submit  written 
comment!;,  original  and  two  copies,  to 
Richard  A.  Sloan,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  iges^-gs  on  your  correspondence. 
Commentk  are  available  for  public 
inspection  at  the  above  address  by 
calling  (2^2)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  rmating  to  the  Immigration  and 
NaturaUzotion  Service — Suzy  Nguyen, 
Adjudications  Officer,  Office  of 
Adjudications,  Immigration  and 
Natiuralizition  Service,  425  I  Street  NW, 
Room  321J4,  Washington,  DC  20536, 
telephond (202)  514-5014;  Formatters 
relating  ta  the  Executive  Office  for 
Immigrattpn  Review — Margaret  M. 
Philbin,  General  Counsel,  Executive 
Office  for  Immigration  Review,  5107 
Leesburg  fike,  Suite  2400,  Falls  Church, 
VA  22041',  telephone  (703)  305-0470. 
SUPPLEMENTARY  INFORMATION: 

Backgrou  nd 


On  October 
signed  a 
Appropriiti 


21,  1998,  the  President 
I^scal  Year  1999  Omnibus 
ons  Act,  Pub.  L.  105-277 


(112  Stat.  2681),  into  law.  Division  A, 
Title  IX  of  that  statute,  the  Haitian 
Refugee  Immigration  Fairness  Act  of 
1998  (HRIFA),  contained  a  provision  in 
section  902  which  allows  certain 
nationals  of  Haiti  to  adjust  their  status 
to  that  of  lawful  permanent  resident. 
Many  aspects  of  section  902  of  HRIFA 
are  similar  to  corresponding  aspects  of 
section  202  of  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act  of  1997  (NACARA),  enacted 
as  title  n  of  the  EHstrict  of  Columbia 
Appropriations  Act,  1998,  Pub.  L.  105- 
100  (111  Stat.  2160,  2193).  In  drafting 
both  the  supplementary  information  and 
the  regulatory  text  contained  in  this 
implementing  regulation,  the 
Department  of  Justice  (Department)  has 
intentionally  replicated  much  of  the 
rule  which  implemented  NACARA, 
taking  into  consideration  the 
Department's  experience  in 
administering  that  statute.  Wherever 
beneficial  for  purposes  of  clarity,  the 
Department  has  endeavored  to  point  out 
those  aspects  of  HRIFA  which  differ 
from  corresponding  aspects  of 
NACARA. 

How  Does  Section  902  of  HRIFA  Affect 
Haitian  Nationals? 

Section  902  of  HRIFA  provides  that 
the  Attorney  General  shall  adjust  the 
status  of  certain  Haitian  nationals  who 
are  physically  present  in  the  United 
States  to  that  of  lawful  permanent 
resident.  In  order  to  be  eligible  for 
benefits  under  HRIFA,  an  applicant 
must: 

•  Be  a  national  of  Haiti  who  was  present 
in  the  United  States  on  December  31, 1995; 

•  Have  been  physically  present  in  the 
United  States  for  a  continuous  period 
beginning  not  later  than  December  31, 1995, 
and  ending  not  earlier  than  the  date  the 
application  for  adjustment  is  filed  (not 
counting  any  absence  or  absences  totaling 
180  days  or  less  in  the  aggregate); 

•  Properly  file  an  application  for 
adjustment  before  April  1,  2000; 

•  Be  admissible  to  the  United  States  under 
all  provisions  of  section  212(a)  of  the 
Immigration  and  Nationality  Act  (the  Act), 
other  than  those  provisions  specifically 
excepted  by  HRIFA;  and 

•  Fall  within  one  of  the  five  classes  of 
persons  described  in  section  902(b)(1)  of 
HRIFA. 

The  five  classes  described  in  section 
902(b)(1)  are: 

(1)  Haitian  nationals  who  filed  for  asylum 
before  December  31, 1995; 

(2)  Haitian  nationals  who  were  paroled 
into  the  United  States  prior  to  December  31, 
1995,  after  having  been  identified  as  having 
a  credible  fear  of  persecution,  or  paroled  for 
emergent  reasons  or  reasons  deemed  strictly 
in  the  public  Interest; 

(3)  Haitian  national  children  who  arrived 
in  the  United  States  without  parents  and 


have  remained  without  parents  in  the  United 
States  since  arrival; 

(4)  Haitian  national  children  who  became 
orphaned  subsequent  to  arrival  in  the  United 
States;  and 

(5)  Hedtian  children  who  were  abandoned 
by  their  parents  or  guardians  prior  to  April 

1, 1998,  and  have  remained  abandoned  since 
such  abandonment. 

For  the  last  three  ((3)-{5))  of  these 
classes,  the  applicant  must  have  been  a 
child  at  the  time  of  his  or  her  arrival  in 
the  United  States,  and  on  December  31, 
1995,  but  not  necessarily  at  the  time  of 
his  or  her  adjustment  of  status.  In 
addition,  certain  family  members  of 
HRIFA  beneficiaries  are  also  eligible  for 
adjustment  of  status  under  HRIFA. 

What  Are  the  Benefits  of  HRIFA? 

An  alien  seeking  adjustment  of  status 
under  HRIFA  is  not  subject  to  a  number 
of  the  limitations  on  adjustment  of 
status  that  would  otherwise  be 
applicable  imder  section  245  of  the  Act. 

First,  a  HRIFA  applicant  is  not 
required  to  have  been  inspected  and 
admitted  or  paroled  into  ihe  United 
States. 

Second,  a  HRIFA  applicant  is  not 
subject  to  any  of  the  barriers  to 
adjustment  contained  in  section  245(c) 
of  the  Act  (e.g.,  the  bars  against  aliens 
who  have  accepted  or  continued  in 
imauthorized  employment,  aliens  who 
remained  in  the  United  States  longer 
than  authorized,  and  aliens  admitted  as 
crewmen,  in  transit  without  visa,  or 
under  the  visa  waiver  pilot  program). 
Consequently,  an  alien  who  would 
otherwise  be  ineligible  under  section 
245(c)  may  apply  for  adjustment  under 
HRIFA. 

Third,  HRIFA  applicants  are  not 
subject  to  the  immigrant  visa  preference 
system  requirements  contained  in 
sections  201  and  202  of  the  Act.  Hence, 
neither  the  worldwide  quota  restrictions 
nor  the  per-country  quota  restrictions 
apply. 

Fourth,  applicants  need  not 
demonstrate  that  they  are  not 
inadmissible  under  paragraphs  (4),  (5), 
(6)(A).  (7)(A).  and  (9)(B)  of  section 
212(a)  of  the  Act  in  order  to  adjust 
status  under  section  902  of  Public  Law 
105-277.  Accordingly,  HRIFA  allows  an 
otherwise-qualified  applicant  to  adjust 
status  under  HRIFA  notwithstanding 
inadmissibility  for  likelihood  of 
becoming  a  public  charge,  for  failure  to 
obtain  a  labor  certification,  for  failure  to 
meet  certain  requirements  applicable  to 
foreign-trained  physicians,  for  failiu-e  to 
meet  certain  standards  for  foreign 
health-care  workers,  for  entering  or 
remaining  in  the  coimtry  illegally,  for 
violating  documentary  requirements 
relating  to  entry  as  an  immigrant,  or  for 
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accruing  more  than  1 80  days  of 
unlawful  presence  prior  to  the  alien's 
last  departure  or  removal. 

Fifth,  unlike  those  seeking  to  adjust 
status  under  other  provisions  of  law,  a 
HRIFA  applicant  who  has  been  paroled 
into  the  United  States  and  is  now  in 
exclusion  or  removal  proceedings  before 
an  Immigration  Court  is  not  barred  from 
filing  an  application  for  adjustment  of 
status  under  the  provisions  of  HRIFA 
while  in  such  proceedings. 

What  Are  the  HRIFA  Requirements 
Regarding  Presence  in  the  United 
States? 

Under  the  terms  of  HRIFA,  an  eligible 
principal  applicant  must  have  been 
present  in  the  United  States  on 
December  31,  1995.  The  physical 
presence  requirement  contained  in 
HRIFA  differs  from  the  one  contained  in 
section  202  of  NACARA  in  two  key 
aspects.  First,  the  date  from  which 
presence  is  required  is  December  31. 
1995,  instead  of  December  1,  1995. 
Second,  HRIFA  requires  that  an  alien 
seeking  adjustment  as  a  principal 
applicant  have  been  physically  present 
in  the  United  States  on  the  specific  date 
of  December  31,  1995,  while  NACARA 
allowed  the  applicant  to  have 
commenced  physical  presence  at  any 
time  on  or  prior  to  December  1,  1995. 

HRIFA  also  requires  that  eligible 
applicants  must  have  maintained 
continuous  physical  presence  in  the 
United  States  since  December  31, 1995. 
However,  HRIFA  provides  for  an 
exception  to  the  requirement  of 
continuous  physical  presence  under 
which  an  eligible  alien  who  was  present 
in  the  United  States  on  December  31, 
1995,  is  permitted  to  have  been  outside 
the  United  States  for  a  total  of  up  to  180 
days  in  the  aggregate  since  that  date, 
and  prior  to  the  date  of  his  or  her 
adjustment  of  status  to  lawful 
permanent  resident,  without  risk  of 
interrupting  his  or  her  continuous 
physical  presence.  Except  as  otherwise 
provided,  however,  if  an  alien  has  been 
outside  the  United  States  for  more  than 
180  days  since  December  31, 1995,  the 
alien  is  not  eligible  for  adjustment 
under  HRIFA. 

Fiirthermore,  the  Department  is 
providing,  by  regulation,  for  three 
additional  circumstances  under  which 
an  alien  may  be  outside  the  United 
States  without  that  time  affecting  his  or 
her  eligibility  for  adjustment  of  status 
under  HRIFA: 

(1)  If  the  Immigration  and 
Naturalization  Service  (Service)  has 
granted  an  alien  an  Authorization  for 
Parole  of  an  Alien  into  the  United  States 
(Form  1-512),  then  the  periods  of  time 
during  which  an  alien  is  absent  from  the 


United  States  pursuant  to  such  an 
authorization  is  not  counted  toward  the 
180-day  cumulative  period. 

(2)  If  the  Service  has  granted  parole 
authorization  under  the  provisions  of  8 
CFR  245.1 5(t)(2)  to  an  alien  for  the 
purpose  of  traveling  to  the  United  States 
in  order  to  apply  for  adjustment  of 
status  under  HIUFA,  then  the  period  of 
time  from  the  date  the  alien's  request  for 
parole  authorization  is  filed  at  the 
Nebraska  Service  Center  until  the  alien 
is  paroled  into  the  United  States 
piu-suant  to  that  authorization  in  not 
counted  toward  the  180-day  cumulative 
period. 

(3)  If  the  Service  has  granted  parole 
authorization  under  the  provisions  of  8 
CFR  245.15(t)(2>to  an  alien  for  the 
piu-pose  of  traveling  to  the  United  States 
in  order  to  apply  for  adjustment  of 
status  under  HRIFA,  then  the  period  of 
time  from  the  date  on  which  HRIFA  was 
enacted  (October  21,  1998)  until  30  days 
from  the  effective  date  of  this  regidation 
is  not  counted  toward  the  180-day 
cumulative  period.  The  Department  is 
making  this  provision  in  order  to  allow 
an  applicant  for  such  parole 
authorization  time  to  file  the  application 
with  the  Nebraska  Service  Center. 

How  Can  a  HRIFA  Applicant  Prove 
Physical  Presence  in  the  United  States? 

Section  902(b)(1)  of  HRIFA  requires 
that  cm  applicant  must  prove  presence 
in  the  United  States  on  December  31, 
1995,  but  the  statute  is  silent  as  to  the 
methods  by  which  an  applicant  may 
demonstrate  his  or  her  presence  in  the 
United  States  on  that  date.  In  this  rule, 
the  Department  is  providing  that  a 
HRIFA  applicant  may  prove  such 
presence  in  the  United  States  through 
submission  of  evidence  demonstrating 
that  on  or  before  December  31,  1995,  he 
or  she: 

(1)  was  admitted  to  the  United  States  in  an 
immigrant  or  nonimmigrant  classification; 

(2)  was  paroled  into  the  United  States; 

(3)  was  placed  in  exclusion  proceedings 
under  section  236  of  such  Act  (as  in  effect 
prior  to  April  1,  1997); 

(4)  was  placed  in  deportation  proceedings 
under  section  242  or  242A  of  such  Act  (as  in 
effect  prior  to  April  1, 1997); 

(5)  applied  for  any  benefit  under  the  Act 
by  means  of  an  application  establishing  his 
or  her  presence  in  the  United  States; 

(6)  was  issued  other  documentation  by 
State  and  local  authorities  (such  as  school, 
hospital,  police,  and  public  assistance 
records),  demonstrating  the  alien's  presence 
in  the  United  States  on  or  prior  to  December 
31,  1995;  or 

(7)  in  the  case  of  an  applicant  seeking 
classification  as  a  child  under  section 
902(b)(1)(C)  of  HRIFA,  a  transcript  from  a 
qualified  private  or  religious  school. 


Normally,  an  alien  may  make  such  a 
demonstration  by  submitting  a 
photocopy  of  a  CJovemment-issued 
document.  If  the  alien  is  not  in 
possession  of  such  document,  but 
believes  that  a  copy  of  the  document  is 
already  contained  in  the  Service  file 
relating  to  him  or  her,  he  or  she  may 
submit  a  statement  as  to  name  and 
location  of  the  issuing  Government 
agency,  the  type  of  document  and  the 
date  on  which  it  was  issued. 

Because  the  applicant  is  required  to 
establish  presence  in  the  United  States 
on  December  31,  1995,  if  the 
documentation  submitted  relates  to  a 
date  prior  to  December  31 ,  1995,  the 
applicant  bears  the  additional  burden  of 
establishing  either  that  he  or  she  did  not 
depart  after  the  date  on  which  presence 
has  been  established,  or  that  (if  he  or 
she  did  depart)  he  or  she  returned  to  the 
United  States  on  or  prior  to  December 
31,  1995.  Doing  so  is  analogous  to 
proving  continuity  of  presence,  and  if 
required,  the  applicant  can  meet  this 
initial  burden  by  using  the  methods 
described  below  for  proving  continuity 
of  presence.  While  there  are  no 
particular  criteria  for  establishing  "non- 
departure,"  or  departure  and  ret\im,  the 
applicant  should  be  prepared  to  resolve 
any  doubts  that  may  arise  in  this  regard. 
The  Department  solicits  comments  from 
interested  parties  on  issues  related  to 
this  matter. 

The  Department  believes  that  the 
evidentiary  alternatives  for  establishing 
continuity  of  presence  will  also  provide 
sufficient  opportunities  for  qualified 
applicants  to  establish  physical 
presence  in  the  United  States  on 
December  31,  1995,  without 
encouraging  fraudulent  applications. 
However,  in  order  to  ensure  that  no 
group  of  eligible  aliens  is  precluded 
from  establishing  eligibility  for  HRIFA 
benefits,  the  Department  is  soliciting 
public  comments  on  the  need  for  any 
additional  methods  of  establishing 
commencement  of  physical  presence  in 
the  United  States  and  suggestions  as  to 
what  those  additional  methods  should 
be.  Commenters  are  encouraged  to 
explain  which  classes  of  aliens  would 
benefit  from  the  proposal,  and  how  the 
proposal  could  be  implemented  without 
severely  compromising  the  integrity  of 
the  adjudicative  process. 

A  HRIFA  applicant  also  must 
demonstrate  that  he  or  she  was 
continuously  physically  present  in  the 
United  States  since  December  31, 1995. 
See  HRIFA  section  9021(b)(2).  As  in  the 
case  of  the  physical  presence 
requirement  just  discussed,  however, 
the  HRIFA  statute  is  silent  as  to  the 
methods  by  which  an  applicant  can 
demonstrate  that  presence.  This  interim 
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purview  of  the  adjudicating  authority 
(i.e.,  the  Service  or  EOIR).  It  shall  be  the 
responsibility  of  the  applicant  to  obtain 
and  submit  copies  of  the  records, of  any 
other  government  agency  which  the 
applicant  desires  to  be  considered  in 
support  of  his  or  her  application. 

How  Does  an  Applicant  Establish 
Eligibility  As  an  Alien  Who  Applied  for 
Asylum  or  Was  Paroled  into  the  United 
States  Prior  to  December  31, 1995? 

Section  902(b)(1)(A)  of  HRIFA 
pertains  to  applicants  who  filed  for 
asylum  before  December  31, 1995,  and 
section  902(b)(1)(B)  of  HRIFA  pertains 
to  applicants  who  were  paroled  into  the 
United  States  prior  to  December  31, 
1995,  either  after  having  been  identified 
as  having  a  credible  fear  of  persecution, 
or  for  emergent  reasons  or  reasons 
deemed  strictly  in  the  public  interest. 
The  universe  of  persons  falling  into 
these  two  categories  is  both  narrowly 
defined  in  scope  and  fully  identifiable 
in  Service  records.  The  issue  is  one  of 
locating  the  Service  record  that  pertains 
to  the  particular  applicant.  In  order  to 
facilitate  locating  his  or  her  record,  an 
applicant  who  applied  for  asylum  prior 
to  December  31,  1995,  should  submit  a 
copy  of  the  first  page  of  the  Form  1-589, 
Application  for  Asyliun  and 
Withholding  of  Deportation,  filed  at  that 
time,  or  a  copy  of  the  receipt  for  such 
filing  issued  by  the  Service.  In  the  case 
of  an  alien  who  was  included  as  a 
dependent  in  the  asylum  application 
filed  by  a  spouse  or  parent,  a  copy  of  the 
first  page  of  that  spouse  or  parent's 
application,  or  a  copy  of  the  filing 
receipt,  will  be  sufficient,  even  if  the 
relationship  has  since  been  altered 
through  death,  divorce,  or  the 
individual  attaining  the  age  of  21  years. 
If  the  applicant  has  lost  both  the  receipt 
and  his  or  her  copy  of  the  application 
which  was  filed,  he  or  she  may  submit 
a  statement  giving  as  much  information 
as  possible  about  the  date  on  which  the 
application  was  filed  and  the  location  of 
the  Service  office  to  which  it  was 
submitted. 

Likewise,  if  the  applicant  was  paroled 
into  the  United  States  prior  to  December 
31,  1995,  after  having  been  identified  as 
having  a  credible  fear  of  persecution,  or 
paroled  for  emergent  reasons  or  reasons 
deemed  strictly  in  the  public  interest,  he 
or  she  should  submit  a  photocopy  of  the 
parole  document  (Form  1-94,  Arrival- 
Departure  Record)  issued  at  the  time.  If 
the  parole  document  was  lost  or  is 
otherwise  not  available,  the  applicant 
may  submit  a  statement  explaining  what 
happened  to  the  document  and  giving  as 
much  information  as  possible  about  the 
date  of  parole  and  location  of  the 
Service  office  which  issued  the  parole. 


What  Provisions  of  the  Statute  Pertain 
Exclusively  to  Haitian  Children  in  the 
United  States? 

Section  902(b)(1)(C)  of  HRIFA 
describes  three  groups  of  children  who 
may  adjust  status  to  that  of  lawful 
permanent  resident.  Membership  in  all 
three  groups  is  limited  to  those  persons 
who  were  children  both  at  the  time  of 
arrival  in  the  United  States  and  on 
December  31,  1995.  Furthermore,  all 
three  groups  require  the  occiurence  of 
some  qualifying  event  or  events:  for 
subsection  (C)(i),  the  qualifying  events 
are  the  arrival  in  the  United  States 
without  parents  and  the  continuation  of 
such  situation  since  arrival;  for 
subsection  (C)(ii),  it  is  becoming  an 
orphan  subsequent  to  arrival;  and  for 
subsection  (C)(iii),  it  is  the 
abandonment  by  parents  or  guardians 
prior  to  April  1,  1998,  and  the 
continuation  of  such  abandonment. 

What  Is  Meant  by  the  Terms  "Child" 
and  "Parent?" 

HRIFA  mandates  that,  as  used  in 
HRIFA,  the  term  "child"  shall  have  the 
same  meaning  as  that  provided  in  the 
text  above  subparagraph  (A)  of  section 
101(b)(1)  of  the  Act.  That  text  defines  a 
child  as  "an  unmarried  person  imder 
twenty-one  years  of  age."  HRIFA, 
however,  does  not  provide  a  definition 
of  the  term  "parent."  In  determining 
how  this  term  should  be  defined  for 

f)urposes  of  HRIFA.  the  Department 
ooked  at  the  statutory  definition  of  that 
terra  contained  in  section  101(b)(2)  of 
the  Act,  which  states: 

(2)  The  term  "parent",  "father",  or 
"mother"  means  a  parent,  father,  or 
mother  only  where  the  relationship 
exists  by  reason  of  any  of  the 
circumstances  set  forth  in  (1)  above, 
except  that,  for  purposes  of  paragraph 
(1)(F)  (other  than  the  second  proviso 
therein)  in  the  case  of  a  child  bom  out 
of  wedlock  described  in  paragraph 
(1)(D)  (and  not  described  in  paragraph 
(1)(C)),  the  term  "parent"  does  not 
include  the  natural  father  of  the  child  if 
the  father  has  disappeared  or  abandoned 
or  deserted  the  child  or  if  the  father  has 
in  writing  irrevocably  released  the  child 
for  emigration  and  adoption. 

The  circumstances  giving  rise  to  a 
parental  relationship  set  forth  in  section 
101(b)(1)  are  as  follows: 

(A)  A  child  bom  in  wedlock; 

(B)  A  stepchild,  whether  or  not  bom 
out  of  wedlock,  provided  the  child  had 
not  reached  the  age  of  eighteen  years  at 
the  time  the  marriage  creating  the  status 
of  stepchild  occurred; 

(C)  A  child  legitimated  imder  the  law 
of  the  child's  residence  or  domicile,  or 
under  the  law  of  the  father's  residence 
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or  domicile,  whether  in  or  outside  the 
United  States,  if  such  legitimation  takes 
place  before  the  child  reaches  the  age  of 
eighteen  years  and  the  child  is  in  the 
legal  custody  of  the  legitimating  parent 
or  parents  at  the  time  of  such 
legitimation; 

(D)  A  child  born  out  of  wedlock,  by, 
through  whom,  or  on  whose  behalf  a 
status,  privilege,  or  benefit  is  sought  by 
virtue  of  the  relationship  of  the  child  to 
its  natiu-al  mother  or  to  its  natural  father 
if  the  father  has  or  had  a  bona  fide 
parent-child  relationship  with  the 
person; 

(E)  A  child  adopted  while  under  the 
age  of  sixteen  years  if  the  child  has  been 
in  the  legal  custody  of.  and  has  resided 
with,  the  adopting  parent  or  parents  for 
at  least  two  years:  Provided.  That  no 
natural  parent  of  any  such  adopted 
child  shall  thereafter,  by  virtue  of  such 
parentage,  be  accorded  any  right, 
privilege,  or  status  under  this  Act;  or 

(F)  A  child,  under  the  age  of  sixteen 
at  the  time  a  petition  is  filed  in  his 
behalf  to  accord  a  classification  as  an 
immediate  relative  under  section  201(b). 
who  is  an  orphan  because  of  the  death 
or  disappearance  of.  abandonment  or 
desertion  by,  or  separation  or  loss  from, 
both  parents,  or  for  whom  the  sole  or 
surviving  parent  is  incapable  of 
providing  the  proper  care  and  has  in 
writing  irrevocably  released  the  child 
for  emigration  and  adoption;  who  has 
been  adopted  abroad  by  a  United  States 
citizen  and  spouse  jointly,  or  by  an 
unmarried  United  States  citizen  at  least 
twenty-five  years  of  age,  who  personally 
saw  and  observed  the  child  prior  to  or 
during  the  adoption  proceedings;  or 
who  is  coming  to  the  United  States  for 
adoption  by  a  United  States  citizen  and 
spouse  jointly,  or  by  an  unmarried 
United  States  citizen  at  least  twenty-five 
years  of  age,  who  have  or  has  complied 
with  the  preadoption  requirements,  if 
any.  of  the  child's  proposed  residence: 
Provided,  That  the  Attorney  General  is 
satisfied  that  proper  care  will  be 
furnished  the  child  if  admitted  to  the 
United  States:  Provided  further.  That  no 
natural  parent  or  prior  adoptive  parent 
of  any  such  child  shall  thereafter,  by 
virtue  of  such  parentage,  be  accorded 
any  right,  privilege,  or  status  under  this 
Act. 

In  promulgating  these  regulations,  the 
Department  follows  these  definitions, 
with  two  notable  exceptions.  The  first 
exception  is  that  the  discussion  in 
section  101(b)(1)(F)  pertaining  to  the 
qualifications  of  the  petitioning  United 
States  citizen  prospective  parents  is 
clearly  irrelevant  to  HRIFA  adjustment 
cases.  The  second  is  that  the  discussion 
of  a  child  becoming  an  orphan  through 
abandonment  does  not  pertain  to  HRIFA 


if 


adjustment  cases  because  HRIFA 
mandates  a  separate  standard  for 
consideration  as  an  abandoned  child. 

As  previously  noted.  HRIFA  provides 
that  the  term  child  is  limited  to  persons 
who  are  both  under  age  21  and 
unmarried.  Individuals  who  met  the 
definition  of  child  at  the  time  of  their 
arrival  in  the  United  States  must  also 
have  met  the  definition  on  December  31. 
1995.  Any  such  persons  who  attained 
the  age  of  21  years  or  married  prior  to 
December  31.  1995,  are  not  eligible  for 
classification  as  a  child  imder  any  of  the 
three  subcategories  of  section 
902(b)(1)(C)  of  HRIFA.  However,  if 
otherwise  eligible,  they  may  seek 
classification  as  an  asylum  applicant 
under  section  902(b)(1)(A)  of  HRIFA,  as 
parolee  under  section  902(b)(1)(B)  of 
HRIFA,  or  as  a  dependent  under  section 
902(d)(1)  of  HRIFA. 

An  applicant  who  met  the  eligibility 
standard  for  adjustment  of  status  as  a 
child  under  section  902(b)(1)(C)  of 
HRIFA  would  still  be  eligible  for 
adjustment  even  if  the  individual  has 
attained  the  age  of  21  years  or  married 
after  December  31.  1995.  Furthermore, 
an  applicant  described  in  section 
902(b)(1)(C)  acquired  a  spouse  or 
stepchild  through  a  marriage  occurring 
after  December  31,  1995,  such  spouse  or 
stepchild  may  adjust  status  under 
section  902(d)(1)  of  HRIFA,  if  otherwise 
eligible,  as  a  dependent  of  a  principal 
applicant. 

In  general,  it  does  not  matter  whether 
a  principal  applicant  under  section 
902(b)(1)(C)  was  bom  in  or  out  of 
wedlock,  has  been  legitimated,  or  is  an 
adopted  child  or  a  stepchild. 

If  a  stepparent-stepchild  relationship 
was  created  after  the  child  turned  18. 
that  relationship  is  not  recognized 
under  the  Act.  Therefore,  for  purposes 
of  adjustment  of  status  under  HRIFA. 
any  "qualifying  event"  involving  such 
stepparent  is  immaterial.  Likewise,  if  an 
adoption  took  place  after  a  child 
reached  the  age  of  16  years,  no  parent- 
child  relationship  exists  under 
immigration  law  and  any  "qualifying 
event"  involving  such  adoptive  parent 
is  also  immaterial. 

Where  an  applicant  acquired  a 
stepparent  through  the  marriage  of  his 
or  her  parent,  the  applicant  would  have 
to  establish  a  qualifying  event  relating  to 
each  of  the  parents  and  stepparents.  For 
example,  the  deaths  of  a  father  and 
stepmother,  while  tragic,  do  not  make  a 
child  an  orphan  if  his  or  her  mother  and 
stepfather  are  still  alive. 

On  the  other  hand,  if  a  child  was 
adopted  prior  to  age  16.  only  a 
qualifying  event  which  involved  the 
adopting  parent  or  parents  is  relevant.  A 
qualifying  event  which  pertained  to  a 


parent  whose  relationship  to  the  child 
had  been  severed  by  the  adoption 
process  is  immaterial. 

In  Haiti,  a  child  who  was  bom  out  of 
wedlock  and  not  acknowledged  by  the 
father  or  otherwise  legitimated  is 
illegitimate.  Such  child  is  deemed 
imder  the  Act  to  have  only  one  parent, 
the  mother.  However,  under  the  Civil 
Code  of  Haiti,  all  children  bom  out  of 
wedlock  and  acknowledged  bv  the 
father  are  legitimate.  Such  children  are 
deemed  under  the  Act  to  have  two 
parents. 

Finally,  it  should  be  noted  that  the 
term  "parent"  does  not  include  foster 
parents  or  guardians. 

How  Does  an  Applicant  Establish 
Eligibility  as  a  Child  Without  Parents  in 
the  United  States  or  As  an  Orphaned  or 
Abandoned  Child? 

Children  Without  Parents  in  the  United 
States 

With  regard  to  the  specific 
subcategories  of  section  902(b)(1)(C)  of 
HRIFA,  the  first  pertains  to  children 
who  arrived  in  the  United  States 
without  parents  and  have  remained 
without  parents  in  the  United  States. 
Since  the  term  "without  parents  in  the 
United  States"  is  not  defined  in  the  Act, 
the  common  meaning  of  the  words  will 
prevail.  If  the  applicant  had  any  parents, 
as  discussed  above,  in  the  United  States 
at  the  time  of  his  or  her  arrival,  or  at  any 
time  since  arrival,  he  or  she  is  not 
eligible  for  classification  under  this 
subcategory.  If  even  one  of  the 
applicant's  parents  was  living  in  the 
United  States  during  this  period,  the 
applicant  is  ineligible  for  classification 
under  this  subcategory,  regardless  of 
whether  the  applicant  lived  with  or 
received  any  support  from  such  parent. 

In  order  to  establish  eligibility  under 
this  subcategory,  an  applicant  should 
establish  that  his  or  her  parents  were 
either  deceased  or  physically  outside 
the  United  States  both  at  the  time  of  the 
applicant's  arrival  in  the  United  States 
and  at  all  times  since  then.  If  the 
location  of  the  applicant's  parents  was 
unknown  at  the  time  of  arrival  and  at  all 
times  since,  the  applicant  must  establish 
such  facts  through  court  records  or  other 
pertinent  documents. 

Children  Who  Became  Orphans 
Subsequent  to  Arrival 

SecUon  902(b)(l)(C)(ii)  of  HRIFA 
pertains  to  persons  who  became 
orphaned  after  their  arrival  in  the 
United  States.  We  recognize  that  section 
101(b)(1)(F)  of  the  Act  describes 
orphans  as  children  who  became 
orphaned  through  the  death  or 
disappearance  of,  abandonment  or 
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desertioi  i  by,  or  separation  or  loss  from, 
both  par  mts,  or  the  irrevocable  release 
by  the  s(  le  or  surviving  parent  who  is 
unable  ti  >  provide  support.  However,  the 
Departm  ent  believes  that  section 
902(b)(l  (C)(ii)  relates  to  a  narrower 
definitia  a  of  the  term  orphan,  pertaining 
only  to  t  lose  children  who  were 
orphanei  i  through  the  death  or 
disappe;  ranee  of,  the  separation  or  loss 
from,  or  desertion  by,  both  parents  (or, 
in  the  ca  se  of  a  child  bom  out  of 
wedlock  who  has  not  been  legitimated, 
the  sole  jarent).  The  Department 
reached  his  conclusion  based  on  the 
fact  that  "ongress  chose  to  include 
children  who  arrived  in  the  United 
States  w  thout  parents  and  children 
who  had  been  abandoned  by  parents  or 
guardian  s  in  the  other  two 
subcateg  iries,  an  action  which  would 
have  bee  i  meaningless  had  Congress 
intendec  to  use  the  broader  definition  of 
the  term  urphan  for  purposes  of  section 
902{b)(ll[C)(ii).  In  order  for  an  applicant 
to  be  clai  sified  as  an  orphaned  child 
under  th  s  subcategory,  the  application 
must  be  :  upported  by: 

•  The  death  certificates  of  both  of  his 
or  her  pa  rents,  or  the  death  certificate  of 
the  sole   larent.  showing  that  the  death 
occurred  after  the  date  of  the  applicant's 
arrival  in  the  United  States  and  prior  to 
his  or  he  •  21st  birthday,  or 

•  Evidsnce  from  a  competent 
authorit\  (such  as  a  court  or  government 
agency  h  iving  jurisdiction  and  authority 
to  make  ( iecisions  involving  child 
welfare)  i  istablishing  the  disappearance 
of,  the  se  jaration  or  loss  from,  or 
desertior  by,  both  parents  (or,  in  the 
case  of  a  :hild  bom  out  of  wedlock  who 
has  not  b  ?en  legitimated,  the  sole 
parent)  a  ter  the  applicant's  arrival  in 
the  Unite  d  States  and  prior  to  his  or  her 
21st  birtl  day. 
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Who  Have  Been  Abandoned 


902(b){l)(C)(iii)ofHRIFA 
children  who  were 
by  their  parents  or  guardians 
ril  1,  1998.  and  have 
abandoned.  The  four  key 
that  an  applicant  must 
are:  that  the  abandonment 
prior  to  April  1,  1998;  that  the 
was  under  21  years  of  age  and 
at  the  time  of  such 

that  the  parents  or 
were  the  parties  who  took  the 
abandon  the  applicant;  and 
r  jlationship  has  not  been  re- 
since  such  abandonment.  A 
voluntarily  left  the  home  of 
parents  would  not  fall  within 
.  An  applicant  seeking 
considers  tion  as  an  abandoned  child 
should  si  ibmit  evidence  from  court 


records  or  child  welfare  agencies  to 
establish  such  abandonment. 

The  Department  assumes  that  in  most 
cases  an  abandoned  child  would  be 
brought  to  the  attention  of  local  child 
welfare  agencies  who  would  then  assure 
that  the  child  is  declared  a  ward  of  the 
court.  The  relating  agency  and  court 
records  would  establish  such.  However, 
the  regulations  do  not  rule  out  the 
possibility  of  the  applicant  using  other 
documentation  in  support  of  his  or  her 
claim.  The  Department  solicits 
comments  from  interested  parties  on 
this  assumption. 

What  Weight  is  Given  to  Existing 
Service  Records? 

In  general,  as  with  all  applications 
and  petitions  under  immigration  law, 
the  burden  of  proof  is  on  the  applicant 
to  prove  eligibility  for  adjustment  of 
status  under  section  902  of  HRIFA.  In 
the  case  of  many  persons  who  arrived  in 
the  United  States  as  children,  evidence 
pertaining  to  the  applicant's  eligibility 
is  already  contained  in  Service  records. 
If  Service  records  show  the  applicant 
arrived  without  parents,  as  an  orphan, 
or  was  brought  to  the  Service  as  a 
subsequently  abandoned  child  and 
placed  into  (and  remains  in)  some  sort 
of  custody  arrangement,  there  is  a 
rebuttable  presumption  that  the  alien 
falls  within  the  eligible  class.  The 
Department  feels  that  such  individuals 
are  entitled  to  this  rebuttable 
presumption  due  to  the  verifiability  of 
the  information  in  Service  records. 

Other  potential  applicants  for 
classification  under  section  902Cb)(l)(C) 
of  HRIFA  may  not  have  been  placed  into 
a  custody  situation  through  the  Service 
progrcun.  For  example,  persons  who 
were  already  over  the  age  of  18  at  the 
time  of  their  arrival  in  the  United  States, 
persons  who  entered  without  inspection 
and  were  never  brought  to  the  attention 
of  the  Service,  and  children  who  were 
abandoned  subsequent  to  their  arrival 
without  such  abandonment  being 
reported  to  the  Service,  could  all  fall 
within  the  purview  of  section 
902(b)(1)(C)  of  HRIFA.  Such  persons 
may  still  be  able  to  qualify  for 
adjustment  of  status,  but  must  meet  the 
burden  of  proof  without  the  benefit  of 
any  presumption  of  eligibility.  An 
applicant  for  benefits  under  this 
provision  must  provide  all  reasonably 
available  evidence  of  eligibility, 
including  pertinent  death  certificates, 
police  reports,  child  welfare  agency 
reports,  etc.  Such  documents  must  have 
been  created  at  the  time  of  the  event  in 
question,  or  within  a  reasonable  time 
thereafter,  and  must  bear  any 
appropriate  signatures,  seals,  or  other 
authenticating  instniments. 


How  Does  Admissibility  to  the  United 
States  A£Fect  Eligibility  for  Adjustment 
of  Status  Under  HRIFA? 

The  grounds  of  inadmissibility 
specified  in  paragraphs  (4)  (public 
charge),  (5)  (lack  of  labor  certification), 
(6)(A)  (illegal  entry),  (7)(A)  (immigrant 
not  in  possession  of  an  immigrant  visa 
or  other  valid  entry  document),  and 
(9)(B)  (unlawful  presence)  of  section 
212(a)  of  the  Act  do  not  apply  to  HRIFA 
applicants. 

An  applicant  who  is  inadmissible 
under  any  of  the  other  grounds  of 
inadmissibility  listed  in  section  212  of 
the  Act  is  ineligible  for  adjustment  of 
status  under  HRIFA,  unless  he  or  she 
receives  a  waiver  of  that  ground  of 
inadmissibility. 

A  HRIFA  applicant  who  is  eligible  for 
an  individual  waiver  of  a  ground  of 
inadmissibility  not  exempted  by  HRIFA 
may  file  an  application  for  the  waiver 
concurrently  with  his  or  her  application 
for  adjustment  of  status.  Adjustment  of 
status  may  not  be  granted  unless  the 
waiver  has  first  been  approved.  For  the 
purpose  of  adjudicating  applications  for 
benefits  under  HRIFA,  the  Director  of 
the  Nebraska  Ser\'ice  Center  has  been 
given  the  authority  to  adjudicate 
applications  for  waivers  under  sections 
212(e).  212(g),  212(h).  and  212(i)  of  the 
Act.  as  well  as  applications  for 
permission  to  reapply  for  admission 
after  deportation  or  removal,  including 
those  filed  in  conjunction  with  requests 
for  parole  from  outside  the  United 
States. 

How  Do  the  Provisions  of  HRIFA  A£fect 
Dependents  of  Haitian  Nationals? 

The  provisions  of  HRIFA  at  section 
902(d)  address  the  eligibility 
requirements  for  certain  dependents  of 
principal  HRIFA  beneficiaries.  To 
receive  HRIFA  benefits  as  a  dependent 
of  a  HRIFA  beneficiary,  an  alien  must 
be:  a  national  of  Haiti;  the  spouse,  child 
(i.e.,  under  21  years  of  age  and 
unmarried),  or  unmarried  son  or 
daughter  (i.e.,  21  years  of  age  or  older) 
of  a  HRIFA  principal  beneficiary  at  the 
time  of  the  principal  beneficiary's 
adjustment  of  status  to  that  of 
permanent  resident;  and  admissible  to 
the  United  States  under  section  212(a) 
of  the  Act,  not  including  those 
provisions  specifically  excepted  by 
HRIFA.  The  dependent's  relationship  to 
the  HRIFA  beneficiary  must  continue  to 
exist  at  least  through  the  time  that  the 
dependent  is  granted  adjustment  of 
status. 

HRIFA  dependents  must  be 
physically  present  in  the  United  States 
in  order  to  apply.  A  spouse  or  child 
need  not  have  been  present  on 
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December  31,  1995,  or  during  any 
particular  period  since  that  date. 
Although  an  unmarried  son  or  daughter 
need  not  have  been  present  in  the 
United  States  on  December  31,  1995,  he 
or  she  must  establish  that  he  or  she  has 
been  physically  present  in  the  United 
States  for  a  continuous  period 
commencing  not  later  than  December 
31,  1995,  not  counting  absences 
aggregating  180  days  or  fewer.  Unlike 
section  202  of  NACARA,  section  902  of 
HRIFA  does  not  specify  a  deadline  by 
which  the  dependent's  application  for 
adjustment  of  status  must  be  filed. 

Many  qualifying  dependents  of 
HRIFA  principal  applicants  may  be  able 
to  receive  HRIFA  benefits  in  their  ovra 
right.  However,  some  persons  who  do 
not  meet  the  HRIFA  standards  will  only 
be  able  to  qualify  as  a  dependent  of  a 
HRIFA  beneficiary.  Examples  of 
otherwise  eligible  persons  who  can  only 
qucdify  as  dependents  include:  a  spouse 
or  child  who  arrived  in  the  United 
States  after  December  31,  1995;  a  spouse 
or  child  who  arrived  before  December 
31,  1995,  but  has  been  absent  for  an 
aggregate  of  more  than  180  days  since 
that  date;  and  an  umnarried  son  or 
daughter  who  came  to  the  United  States 
prior  to  December  31, 1995,  but  neither 
entered  as  a  parolee  nor  filed  for  asylum 
before  that  date. 

How  Are  Dependents  Who  Do  Not  Meet 
HRIFA  Requirements  Affected? 

A  family  member  who  is  unable  to 
qualify  for  HRIFA  adjustment  of  status 
on  his  or  her  own,  or  as  a  dependent, 
may  eventually  become  eligible  for 
lawful  permanent  resident  status  under 
other  provisions  of  the  Act.  Examples  of 
such  individuals  would  include  a 
dependent  who  is  not  a  national  of 
Haiti,  a  spouse  or  child  whose 
relationship  to  the  principal  applicant  is 
established  after  the  principal  applicant 
is  granted  permanent  resident  status, 
and  an  unmarried  son  or  daughter  over 
the  age  of  21  who  entered  the  United 
States  after  December  31,  1995.  After 
becoming  a  permanent  resident,  a 
HRIFA  beneficiary  coiUd  file  a  visa 
petition  to  accord  such  a  dependent 
immigrant  classification  under  section 
203(a)(2)  of  the  Act,  thereby  enabling 
the  dependent  who  is  not  eligible  for 
HRIFA  benefits  to  seek  immigration  to 
the  United  States  through  the  normal 
family-based  immigration  process. 


Can  a  Haitian  Who  Is,  or  Has  Been, 
Covered  Under  the  Deferred  Enforced 
Departure  (DED)  Program  Established 
by  Order  of  the  President  on  December 
23, 1997,  Apply  for  Adjustment  of 
Status  Under  HRIFA? 

Yes,  if  he  or  she  is  otherwise  eligible 
for  adjustment  of  status  under  section 
902  of  HRIFA. 

What  Happens  If  an  Applicant  Is 
Already  in  Exclusion,  Deportation,  or 
Removal  Proceedings,  or  Has  a  Motion 
To  Reopen  or  Motion  to  Reconsider 
Pending  Before  the  Immigration  Court 
or  the  Board  of  Immigration  Appeals 
(Board)? 

Persons  who  have  proceedings 
pending  before  the  Immigration  Court  or 
the  Board,  or  persons  who  have  a 
pending  motion  to  reopen  or  reconsider 
filed  on  or  before  May  12,  1999,  may 
apply  for  adjustment  of  status  under 
section  902  of  HRTFA,  but  these  cases 
shall  remain  with  the  court  holding 
jurisdiction  over  the  pending 
proceedings. 

Proceedings  Pending  Before  the 
Immigration  Court 

If  an  alien  (other  than  an  arriving 
alien  who  has  not  been  paroled  into  the 
United  States)  is  in  exclusion, 
deportation,  or  removal  proceedings 
before  the  Immigration  Court,  or  if  an 
alien  has  a  motion  to  reopen  or  motion 
to  reconsider  filed  on  or  before  May  12. 
1999,  pending  before  the  Immigration 
Court,  jurisdiction  over  an  application 
for  adjustment  of  status  rnider  section 
902  of  HRIFA  shall  lie  with  the 
Immigration  Court.  The  procedure  for 
filing  an  application  for  adjustment 
under  HRIFA  is  described  below.  If  an 
alien  who  is  not  clearly  ineligible  for 
adjustment  of  status  under  section  902 
of  HRIFA,  and  who  has  a  pending 
motion  to  reopen  or  motion  to 
reconsider,  files  an  application  for 
adjustment  of  status  under  section  902 
of  HRIFA,  the  Immigration  Court  shall 
reopen  the  alien's  proceedings  for 
consideration  of  the  adjustment 
application.  Applications  shall  be 
subject  to  the  filing  requirements  of  8 
CFR  3.11  and  3.31.  A  person  would  be 
"clearly  ineligible"  if,  for  example,  he 
was  not  a  national  of  Haiti  or  he  was  not 
a  child  on  December  31,  1995,  and  had 
not  filed  for  asylum  or  been  paroled  into 
the  United  States  prior  to  that  date. 

Proceedings  Pending  Before  the  Board 

In  the  case  of  an  alien  who  is  not 
clearly  ineligible  for  adjustment  of 
status  under  section  902  of  HRIFA,  and 
whose  case  is  on  appeal  with  the  Board, 
the  Board  shall  remand  the  proceedings 
to  the  Immigration  Coint  for  the  sole 


purpose  of  adjudicating  the  application 
for  adjustment.  The  Board  shall  so 
remand  the  case  regardless  of  whether 
the  alien  has  already  filed  an 
application  for  adjustment  of  status 
imder  HRIFA.  Further,  if  an  alien  has  a 
pending  motion  to  reopen  or  motion  to 
reconsider  filed  with  the  Board  on  or 
before  May  12,  1999.  the  Board  shall 
reopen  and  remand  the  proceedings  to 
the  Immigration  Court  for  the  sole 
purpose  of  adjudicating  an  application 
for  adjustment  of  status  under  section 
902  of  HRIFA. 

If  upon  remand  the  Immigration  Court 
denies  the  application,  or  the  alien  fails 
to  file  an  application  for  adjustment 
under  section  902  of  HRIFA,  the 
Immigration  Court  shall  retimi  the  case 
to  the  Board  by  certification.  This  will 
allow  the  Board  to  consider  the  denial 
of  the  HRIFA  application  as  well  as  all 
other  outstanding  issues  ft-om  the 
previously  pending  appeal  or  motion. 
Neither  the  alien  nor  the  Service  shall 
be  required  to  file  another  Notice  of 
Appeal  to  the  Board  of  Immigration 
Appeals  of  Decision  of  Immigration 
Judge  (Form  EOIR-26),  or  to  pay  an 
appeal  filing  fee.  because  the 
Immigration  Coml's  certification  of  the 
denial  to  the  Board  will  automatically 
transfer  the  Immigration  Court's 
decision  to  the  Board. 

May  an  Alien  Who  Is  in  Proceedings 
Before  an  Immigration  Court  or  the 
Board  of  Immigration  Appeals  Apply 
for  Adjustment  of  Status  Before  the 
Service? 

Yes,  under  certain  circumstances.  An 
alien  who  is  in  exclusion,  deportation, 
or  removal  proceedings  before  the 
Immigration  Court  or  the  Board  may 
move  to  have  the  proceeding 
administratively  closed  for  the  purpose 
of  filing  an  application  for  adjustment 
under  HRIFA.  Such  administrative 
closure  requires  the  consent  of  the 
Service,  which  will  issue  field  guidance 
shortly  regarding  the  circumstances 
under  which  it  will  consent  to  such  a 
request.  If  the  Service  concurs  in  such 
motion,  the  Immigration  Court  or  the 
Board,  as  appropriate,  will 
administratively  close  the  proceedings. 
Such  closure  will  permit  recalendaring 
or  reinstating  of  the  closed  proceedings 
if.  for  example,  the  alien  fails  to  file  an 
application  for  adjustment  of  status 
under  HRIFA  before  April  1.  2000,  or 
the  Service  denies  any  application  for 
adjustment  of  status  filed  by  the  alien 
imder  HRIFA.  Should  the  Service  deny 
the  application,  or  the  alien  fail  to  file 
the  application  before  April  1,  2000.  the 
Service  will  move  to  recalendar  or 
reinstate  the  exclusion,  deportation,  or 
removal  proceedings.  The  Immigration 
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Court  or  the  Board,  as  appropriate,  will 
then  reci  ilendar  or  reinstate  the 
proceed]  ngs.  In  the  case  of  a  HRIFA 
adjustment  application  denied  by  the 
Service,  the  alien  could  seek 
reconsid  eration  of  the  denied 
adjustmrnt  application  in  such 
recalendpred  or  reinstated  proceedings. 

What  Hi  ppens  If  the  Alien's  Exclusion, 
Deportafion,  or  Removal  Proceedings 
Have  Already  Been  Administratively 
Closed  far  Reasons  Unrelated  to 
HRIFA? 

Aliens  who  have  had  their  cases 
adminisi  raUvely  closed  or  continued 
indeiinit  sly  with  the  consent  of  the 
Service  <  fter  December  22,  1997,  shall 
apply  foi  adjustment  of  status  under 
HRIFA  V  ith  the  Service.  Such  aliens 
may  not  seek  reinstatement  of  their 
proceedi  ags  for  the  purpose  of  applying 
for  adjus  ment  of  status  under  HRIFA 
with  EOIR  until  the  Service  has 
adjudica  ed  the  adjustment  application. 
Should  t  le  Service  deny  the 
application,  or  the  alien  fail  to  file  the 
application  before  April  1,  2000,  the 
Service  \  all  move  to  recalendar  or 
reinstate  the  proceedings  and  the 
proceedi  igs  will  be  recalendared  or 
reinstatei  1  by  the  Immigration  Court  or 
the  Boari,  as  appropriate.  In  the  case  of 
an  applioation  denied  by  the  Service, 
the  alien  could  seek  reconsideration  of 
the  denied  adjustment  application  in 
such  reci  Jendared  or  reinstated 
proceedi  igs.  This  procedure  simplifies 
the  application  process  by  directing  all 
applicatipns  to  one  location  and 
obviating  the  need  to  file  motions  to 
recalendlr  or  reinstate  proceedings. 

What  Happens  If  an  Applicant  Is  the 
Subject  0  fa  Final  Order  of  Exclusion, 
Deportat  on,  or  Removal? 

An  ali«  n  who  is  the  subject  of  a  final 
order  of  ( xclusion,  deportation,  or 
removal,  and  who  has  never  filed  an 
applicati  )n  for  adjustment  of  status 
under  sec  ;tion  902  of  HRIFA  with  the 
Immigrat  ion  Court,  must  file  such 
application  with  the  Service.  However, 
if  such  al  Len  has  a  motion  to  reopen  or 
a  motion  to  reconsider  filed  on  or  before 
May  12,    999,  pending  before  an 
Immigration  Coiul  or  the  Board,  then 
the  application  for  adjustment  must  be 
filed  witl   the  Immigration  Court  or  with 
the  Boar(  ,  as  appropriate.  The  mere 
filing  of  i  11  application  for  adjustment  of 
status  un  der  section  902  of  HRIFA  with 
the  Servi  :e  or  the  referral  of  a  denied 
applicati  )n  to  an  Immigration  Court 
does  not  stay  the  execution  of  the  final 
order  of  i  emoval.  To  request  that 
executioi  i  of  the  final  order  be  stayed  by 
the  Servi  :e,  the  alien  must  file  an 
Applicat  on  for  Stay  of  Removal  {Form 


1-246),  following  the  procedures  set 
forth  in  8  CFR  241.6.  If  the  application 
is  referred  to  the  Immigration  Court,  and 
the  Service  does  not  grant  a  stay  of 
execution  of  the  final  order,  the  alien 
must  request  that  the  Immigration  Court 
or  Board  specifically  grant  a  stay  of 
execution  of  the  final  order  of  removal. 

When  Can  an  Application  Be  Filed? 

For  principal  applicemts,  the 
application  period  for  HRIFA  benefits 
begins  June  11,  1999,  and  ends  on 
March  31,  2000. 

For  dependent  applicants,  the 
application  period  for  HRIFA  benefits 
begins  Jxme  11,  1999,  and  remains  open 
indefinitely.  As  previously  noted,  the 
requisite  familial  relationship  between 
the  dependent  applicant  and  the 
principal  applicant  must  exist  at  the 
time  the  principal  applicant  becomes  a 
permanent  resident,  and  must  continue 
at  least  until  the  dependent  is  granted 
adjustment  of  status. 

What  Forms  and  Other  Docimients 
Should  Be  Filed? 

Each  applicant  for  HRIFA  adjustment 
of  status  benefits  must  file  a  separate 
Application  to  Register  Permanent 
Residence  or  Adjust  Status  {Form  I- 
485),  accompanied  by  the  required 
application  fee  and  supporting 
documents  described  below.  HRIFA 
applicants  should  complete  Part  2 
{Application  Type)  of  that  form  by 
checking  box  "h — other"  and  writing 
"HRIFA— Principal"  or  "HRIFA— 
Dependent"  next  to  that  block.  Each 
application  must  be  accompanied  by  the 
required  initial  evidence,  as  follows: 

(1)  A  birth  certificate  or  other  record 
of  birth; 

{2)  A  completed  Biographic 
Information  Sheet  (Form  G-325A)  if  the 
applicant  is  between  14  and  79  years  of 
age: 

{3)  A  report  of  medical  examination; 

(4)  Two  photographs  as  described  in 
the  Form  1-485  instructions; 

{5)  A  copy  of  the  applicant's  Arrival- 
Departure  Record  {Form  1-94)  or  other 
evidence  of  inspection  and  admission  or 
parole  into  the  United  States,  if 
applicable; 

(6)  If  the  applicant  is  at  least  14  years 
of  age,  a  local  police  clearance  from 
each  jurisdiction  where  the  alien  has 
resided  for  6  months  or  longer  since 
arriving  in  the  United  States  {although 
the  regulation  does  allow  this  particular 
requirement  to  be  waived  imder  certain 
circumstances); 

{7)  If  the  applicant  is  a  principal 
applicant,  one  or  more  of  the  docimients 
described  in  8  CFR  245.15(f)(9)  to 
establish  presence  in  the  United  States 
on  December  31,  1995; 


(8)  If  the  applicant  is  a  principal 
applicant  or  the  unmarried  son  or 
daughter  of  a  principal  apphcant,  one  or 
more  of  the  documents  described  in  8 
CFR  245.15{f){10)  to  establish  continuity 
of  physical  presence  in  the  United 
States  since  December  31, 1995; 

(9)  If  the  applicant  is  a  principal 
applicant  or  the  unmarried  son  or 
daughter  of  a  principal  applicant,  a 
statement  showing  all  departiires  from 
and  arrivals  in  the  United  States  since 
December  31,  1995; 

(10)  If  the  applicant  is  a  principal 
applicant,  evidence  that  he  or  she  falls 
within  one  of  the  five  groups  of  persons 
eligible  for  HRIFA  adjustment  as 
described  in  8  CFR  245.15(f){12); 

(11)  If  the  alien  is  applying  as  the 
spouse,  child,  or  unmarried  son  or 
daughter  of  another  HRIFA  beneficiary, 
evidence  of  the  relationship  (for 
example,  a  marriage  certificate);  and 

(12)  If  the  applicant  acquired  Haitian 
nationality  through  natiu^ization  in 
that  country,  a  copy  of  his  or  her  Haitian 
natinalization  certificate. 

Must  the  Applicant  Be  Fingerprinted? 

Yes,  if  the  applicant  is  14  years  of  age 
or  older.  Upon  receipt  of  the 
application,  the  Service  will  instruct  the 
applicant  regarding  procediues  for 
obtaining  fingerprints  through  one  of 
the  Service's  Application  Support 
Centers  (ASCs)  or  authorized  Designated 
Law  Enforcement  Agencies  (DLEAs) 
chosen  specifically  for  that  purpose. 
Those  instructions  will  direct  the 
applicant  to  the  ASC  or  DLEA  nearest 
the  applicant's  home  and  advise  the 
applicant  of  the  date(s)  and  time(s) 
fingerprinting  services  may  be  obtained. 
Applicants  should  not  submit 
fingerprint  cards  as  part  of  the  initial 
filing. 

Is  There  a  Fee  for  Filing  This 
Application? 

HRIFA  adjustment  of  status 
applications  must  be  submitted  with  the 
fee  required  by  8  CFR  103.7(b)(1)  for 
Form  1-485  (currently  $220  for 
applicants  14  years  of  age  or  older,  and 
$160  for  applicants  under  age  14).  In 
addition,  if  the  applicant  is  14  years  of 
age  or  older,  he  or  she  must  submit  the 
fee  of  $25  to  cover  fingerprinting  costs. 
If  the  application  is  submitted  to  the 
Nebraska  Service  Center,  this  $25  fee 
must  accompany  the  application  being 
submitted  to  that  Center.  If  the 
application  is  submitted  to  an 
Immigration  Court  or  the  Board  of 
Immigration  Appeals,  the  fees  must  be 
submitted  to  the  appropriate  local  office 
of  the  Service  in  accordance  with  8  CFR 
3.31.  An  applicant  who  is  deserving  of 
the  benefits  of  section  902  of  HRIFA  and 
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is  unable  to  pay  the  filing  fee  may 
request  a  fee  waiver  in  accordance  with 
8  CFR  103.7(c). 

How  and  Where  Should  the 
Application  Be  Filed? 

If  the  applicant  is  not  in  exclusion, 
deportation,  or  removal  proceedings 
before  an  Immigration  Court  or  the 
Board  of  Inunigration  Appeals,  or  if  the 
applicant  has  had  his  or  her  case 
administratively  closed  or  continued 
indefinitely,  the  application  and 
attachments  must  be  submitted  by  mail 
to:  USINS  Nebraska  Service  Center,  P.O. 
Box  87245,  Lincohi,  NE  68501-7245. 

If  the  applicant  is  in  proceedings 
pending  before  an  Immigration  Court  or 
the  Board  of  Immigration  Appeals,  or  if 
the  applicant  has  a  motion  to  reopen  or 
motion  to  reconsider  filed  on  or  before 
May  12,  1999,  pending  before  an 
Immigration  Court  or  the  Board,  the 
application  and  attachments  must  be 
submitted  to  the  Immigration  Court  with 
jurisdiction  over  the  case  or  to  the  Board 
if  the  Board  has  jurisdiction.  In  cases 
before  the  Immigration  Court  or  the 
Board,  the  application  fee  should  be 
submitted  to  the  Service  pursuant  to  8 
CFR  3.31,  as  provided  above.  {If  the 
motion  to  reopen  or  motion  to 
reconsider  is  filed  after  May  12,  1999, 
jurisdiction  over  the  application  for 
adjustment  of  status  under  HRIFA  lies 
with  the  Service,  not  with  EOIR.) 

Applications  for  adjustment  of  status 
imder  HRIFA  may  not  be  submitted  to 
any  other  Service  location  or  to  any 
consular  post. 

Can  Someone  Else  Sign  the  Application 
if  the  Applicant  Is  a  Child  or  a  Person 
Who  Is  Mentally  Incompetent? 

In  accordance  with  8  CFR  103.2(a)(2), 
an  application  may  be  signed  by  a 
parent  or  legal  guardian  if  the  applicant 
is  imder  14  years  of  age,  and  by  a  legal 
guardian  if  the  applicant  is  mentally 
incompetent.  However,  a  person  who  is 
under  age  14  is  not  precluded  from 
signing  the  application  if  he  or  she  is 
capable  of  xmderstanding  the 
significance  of  the  attestation. 

Will  an  Applicant  Filing  an  Application 
for  Adjustment  of  Status  With  the 
Service  Under  HRIFA  Be  Required  To 
Appear  Before  the  Service  for  an 
Interview? 

The  decision  whether  to  require  an 
interview  is  solely  within  the  discretion 
of  the  Service,  which  may  elect  to  waive 
the  interview  of  the  applicant.  The 
interim  regulations  provide  that  the 
Service  may  waive  the  interview  if  the 
application  and  supporting  evidence, 
including  Service  records,  verify  that 
the  alien  is  either  clearly  eligible  or 


clearly  ineligible  for  adjustment  of 
status.  If  the  application  is  adjudicated 
without  interview,  a  notice  of  the 
decision  will  be  mailed  to  the  applicant. 
When  an  interview  is  required,  the 
application  will  be  forwarded  to  the 
local  Service  office  having  jurisdiction 
over  the  applicant's  place  of  residence. 
The  applicant  will  be  notified  of  the 
date  and  time  to  appear  for  the 
interview.  If  an  applicant  fails  to  appear 
for  an  interview,  the  application  may  be 
denied  in  accordance  with  existing 
regulations. 

Can  an  Applicant  Be  Authorized  To 
Work  While  the  Application  is 
Pending? 

If  the  alien  has  already  received  work 
authorization  under  any  other  provision 
of  the  Act,  that  work  authorization  will 
not  be  affected  by  the  filing  of  an 
application  for  adjustment  of  status 
under  HRIFA  or  by  the  administrative 
closiu-e  of  the  exclusion,  deportation,  or 
removal  proceeding  to  pursue  relief 
pursuant  to  HRIFA.  Furthermore,  an 
applicant  for  adjustment  imder  HRIFA 
is  able  to  apply  for,  and  be  granted,  an 
extension  of  any  such  employment 
authorization  for  which  he  or  she 
remains  eligible. 

On  December  14,  1998,  the  Service 
published  a  notice  in  the  Federal 
Register  at  63  FR  68799  which  provided 
for  an  automatic  extension  until 
December  22,  1999,  of  the  validity  of 
certain  Employment  Authorization 
Documents  (EADs)  issued  to  Haitian 
nationals  pursuant  to  the  Deferred 
Enforced  Departure  (DED)  program.  This 
was  done  as  a  transitional  measiu-e  to 
afford  Haitian  beneficiaries  of  DED  the 
opportunity  to  apply  for  a  HRIFA-based 
EAD.  In  accordance  with  that  notice  and 
subsequent  guidance  to  Service  field 
offices,  the  EADs  covered  by  the 
automatic  extension  include  those 
bearing  an  expiration  date  of  December 
22, 1998,  or  later,  and  either  the 
notation  "274a.l2{A)(ll)"  under 
"provision  of  law"  or  the  notation  "A- 
11"  under  "category." 

Any  applicant  for  adjustment  of  status 
under  HRIFA  who  wishes  to  obtain 
initial  employment  authorization,  or 
continued  employment  authorization 
when  his  or  her  prior  authorization 
expires,  during  the  pendency  of  the 
adjustment  of  status  application,  may 
file  an  Application  for  Employment 
Authorization  (Form  1-765)  with  the 
Service. 

For  those  applicants  whose  cases  are 
supported  by  evidence  which  can  be 
verified  through  Service  records,  this 
interim  rule  provides  that  employment 
authorization  may  be  granted  upon 
filing  of  the  application  for  adjustment 


and  an  application  for  employment 
authorization. 

In  all  other  cases,  the  Service  will  not 
grant  applications  for  work 
authorization  filed  by  HRIFA  appUcants 
imtil  the  application  for  adjustment  is 
approved  or  has  been  pending  for  180 
days,  whichever  comes  first.  This 
approach  is  in  keeping  with  section 
902(c)(3)  of  HRIFA,  which  mandates 
approval  of  employment  authorization  if 
the  adjustment  application  "is  pending 
for  a  period  exceeding  180  days,"  and 
has  not  been  denied,  and  which 
authorizes,  but  does  not  mandate, 
approval  of  employment  authorization  if 
the  application  has  been  pending  for 
fewer  than  180  days. 

The  Service  will  emphasize  the 
potential  benefits  of  filing  for 
adjustment  of  status  and  employment 
authorization  concurrently  during 
public  information  sessions  that  the 
Service  will  hold  with  local  community 
groups.  The  Department  believes  that 
limiting  employment  authorization  to 
these  circumstances  and  to 
circumstances  in  which  180  days  have 
elapsed  since  the  filing  of  the 
application  will  both:  (1)  Discourage 
fraudulent  applications  filed  simply  as 
a  way  to  gain  work  authorization,  and 
(2)  permit  employment  more  promptly 
for  those  whose  applications  appear 
likely  to  be  granted.  However,  in 
publishing  this  interim  rule,  the 
Department  solicits  the  views  of 
interested  parties  on  this  topic. 

Can  an  Alien  Submit  an  Application  for 
Adjustment  of  Status  If  He  or  She  Is 
Outside  the  United  States? 

No.  The  statute  and  regulations 
require  that  an  alien  must  be  physically 
present  in  the  United  States  in  order  to 
properly  file  an  application.  However,  a 
special  provision  at  8  CFR  245.15(t)(2) 
allows  an  otherwise-eligible  alien  who 
is  outside  the  United  States  to  submit  a 
request  for  parole  authorization.  This 
special  provision  is  similar  to  the  one 
contained  in  the  implementing 
regulations  for  NACARA.  Because  of  the 
similarity  in  the  two  statutes,  the 
Department  has  decided  to  treat  the 
beneficiaries  of  NACARA  and  HRIFA  in 
the  same  maimer.  These  provisions, 
however,  cannot  and  do  not  create  any 
additional  parole  authority,  because  a 
parole  can  only  be  issued  under  the 
Attorney  General's  discretionary 
authority  contained  in  section  212(d)(5) 
of  the  Act.  The  provisions  merely 
specify  that  the  requests  be  filed  with, 
and  adjudicated  by,  the  director  of  the 
designated  service  center.  For  NACARA 
applications,  the  designated  service 
center  is  the  Texas  Service  Center;  for 
HRIFA  applications,  it  is  the  Nebraska 
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Service  center.  The  regulatory  authority 
of  the  Di  rector  of  the  Nebraska  Service 
Center  t(»  adjudicate  such  requests  will 
expire  o:i  March  31,  20C0. 

An  ali  sn  requesting  parole  imder  this 
special  j  rovision  should  attach 
photocopies  of  the  docximents  the  alien 
intends  \o  file  in  support  of  his  or  her 
claim  fot  eligibility  for  adjustment  of 
status  uiider  HRIFA  if  the  parole 
authorization  is  granted.  Parole 
authorization  may  be  granted,  as  a 
matter  oi  discretion,  if,  upon  review  of 
the  application  for  parole  authorization 
and  related  documents,  it  is  determined 
that  the  appUcation  for  adjustment  of 
status  is  likely  to  be  approved  once  it 
has  beenj  properly  filed.  The  alien 
would  b^  allowed  to  file  the  application 
after  beiAg  paroled  into  the  coimtry. 
Accordingly,  an  alien  who  is  otherwise 
inadmissible  must  remain  outside  the 
United  States  until  the  request  for 
parole  ai  thorization  is  approved.  If  the 
alien  att«  mpts  to  enter  the  United  States 
without  1  he  parole  authorization,  he  or 
she  could  be  found  inadmissible  to,  and 
removed  from,  the  United  States. 

Can  an  Applicant  Travel  Outside  the 
United  Slates  While  the  Application  Is 
Pending! 

Nothidg  in  HRIFA  authorizes  the 
Service  to  allow  an  applicant  to  re-enter 
the  Unit0d  States  without  proper 
documen  ts.  If  an  applicant  plans  to 
leave  the  United  States  to  go  to  any 
other  coi  utry  before  a  decision  is  made 
on  his  or  her  HRIFA  adjustment 
applicati  jn,  he  or  she  should  contact 
the  Servi  :e  to  request  advance 
authorization  for  parole.  If  an  applicant 
leaves  th0  United  States  without  such 
advance  Authorization,  action  on  his  or 
her  HRIFJA  adjustment  application  may 
be  terminated  and  the  application  may 
be  denied.  An  applicant  may  also 
experience  difficulty  when  returning  to 
the  Unitad  States  if  he  or  she  does  not 
have  such  advance  authorization. 
Furthermore,  any  absence  from  the 
United  Spates  without  an  advance  parole 
authorization  issued  prior  to  the  alien's 
departur^  counts  toward  the  180-day 
aggregate  time  period  that  the  applicant 
is  allowed  to  be  outside  the  United 
States.     I 

What  Is  the  Status  of  an  Alien  Who  Is 
Under  a  ^inal  Order  of  Exclusion, 
Deportation,  or  Removal  and  Who 
Departs  from  the  United  States? 

Such  alien  would  be  a  "self-deport" 
and  wou^  be  subject  to  the 
inadmissibility  provisions  of  section 
212(a)(9)  jof  the  Act.  This  is  true 
regardlesf  of  whether  the  alien  obtained 
an  AuthcHzation  for  Parole  of  an  Alien 
Into  the  United  States  (Form  1-512} 


prior  to  departure.  While  being 
inadmissible  would  not  preclude  the 
alien  from  being  paroled  into  the  United 
States,  it  would  preclude  the  alien  from 
being  admitted  to  the  United  States  or 
being  granted  an  adjustment  of  status, 
luiless  the  alien  first  applied  for  and 
was  granted  permission  to  reapply  for 
adnussion  into  the  United  States. 

How  Can  Such  an  Alien  Apply  fer 
Permission  to  Reapply  for  Admission 
into  the  United  States? 

An  alien  needing  such  permission 
may  file  an  Application  for  Permission 
to  Reapply  for  Admission  Into  the 
United  States  After  Deportation  or 
Removal  (Form  1-212),  in  accordance 
with  the  instructions  on  that  form.  Form 
1-212  may  be  filed  prior  to  the  alien's 
departure.  Persons  needing  such  forms 
may  obtain  them  through  the  Service's 
Forms  Center  at  1-800-870-3676. 

What  Documentation  Will  Be  Issued  If 
the  Adjustment  Application  Is 
Approved? 

After  processing  is  completed,  a 
notice  of  the  decision  will  be  mailed  to 
the  HRIFA  applicant.  Applicants  should 
keep  this  notice  for  their  records.  If  the 
application  has  been  approved,  a 
permanent  resident  card  will  be  mailed 
separately  to  the  applicant.  To  obtain 
temporary  evidence  of  lawful 
permanent  resident  status,  the  applicant 
may  present  the  original  approval  notice 
and  his  or  her  passport  or  other  photo 
identification  at  his  or  her  local  Service 
office.  The  local  Service  office  will  issue 
temporary  evidence  of  lawful 
permanent  resident  status  after  verifying 
the  approval  of  the  HRIFA  adjustment  of 
status  application.  If  the  applicant  is  not 
in  possession  of  a  passport  in  which 
such  temporary  evidence  may  be 
endorsed,  he  or  she  should  also  submit 
two  photographs  meeting  Alien 
Documentation,  Identification,  and 
Telecommunication  System  (ADIT) 
specifications  so  that  the  Service  may 
prepare  and  issue  temporary  evidence  of 
lawful  permanent  residence  status. 

Is  There  Any  Special  Action  That  an 
Api^icant  Who  Had  Been  in  Exdusimi, 
Deportation,  or  Removal  Proceedings 
Must  Take  Once  the  Application  Has 
Been  Approved? 

No.  If  the  alien  previously  had  been 
issued  a  final  order  of  exclusion, 
deportation,  or  removal,  such  order 
shall  automatically  be  deemed  canceled 
as  of  the  date  of  the  approval  of  the 
application  for  adjustment  of  status.  If 
the  alien  had  been  in  exclusion, 
deportation,  or  removal  proceedings 
that  were  administratively  closed,  such 
proceedings  shall  automatically  be 


deemed  terminated  as  of  the  date  of 
approval  of  the  application  for 
adjustment  of  status. 

What  Happens  if  an  Application  is 
Denied  by  the  Service? 

If  the  Service  finds  that  an  applicant 
is  ineligible  for  adjustment  of  status 
imder  HRIFA,  the  Service  will  advise 
him  or  her  of  its  determination  and  of 
the  applicant's  right  to  seek,  and  the 
procedures  for  seeking,  consideration  of 
the  application  by  an  immigration 
judge.  Depending  on  the  individual  case 
circumstances,  those  procedures  could 
take  one  of  three  different  routes  as 
follows: 

(1)  If  exclusion,  deportation,  or 
removal  proceedings  had  never  been 
commenced,  the  Service  will  issue  a 
Notice  to  Appear,  thereby  initiating 
removal  proceedings  during  which  the 
applicant  may  renew  his  or  her 
application  for  adjustment  under  HRIFA 
before  the  Immigration  Court.  In  such 
proceedings,  an  immigration  judge  shall 
adjudicate  the  renewed  application. 

(2)  If  exclusion,  deportation,  or 
removal  proceedings  had  been  initiated 
and  later  administratively  closed,  the 
Service  will  advise  the  alien  of  the 
Service's  denial  of  the  HRIFA 
adjustment  application  and  vdll  move 
the  Immigration  Court,  or  the  Board  if 
at  the  time  of  administrative  closure  the 
Board  had  jurisdiction  over  the  case,  to 
recalendar  or  reinstate  the  proceeding. 
The  previously  closed  removal 
proceedings  will  then  be  recalendared 
by  the  Immigration  Court,  or  reinstated 
by  the  Board,  as  appropriate. 

(3)  If  a  final  order  of  exclusion, 
deportation,  or  removal  had  been 
issued,  the  Service,  using  Form  I-290C, 
Notice  of  Certification,  will  refer  its 
decision  to  deny  the  HRIFA  adjustment 
application  to  the  Immigration  Court, 
which  will  adjudicate  the  application  in 
proceedings  designed  solely  for  the 
purpose  of  such  adjudication. 

What  Habeas  if  an  .^plication  Is 
Denied  by  the  Iramigratien  Court? 

If  the  Immigration  Court  denies  the 
HRIFA  adjustment  application  of  an 
alien  in  exclusion,  deportation,  or 
removal  proceedings  before  the 
hnmigration  Court,  the  decision  may  be 
appealed  to  the  Board  along  with  and 
under  the  same  procedures  as  all  other 
issues  before  the  Immigration  Court  in 
those  proceedings. 

If  the  Immigration  Coiut  denies  the 
HRIFA  adjiistment  application  of  an 
alien  whose  case  was  remanded  to  the 
Immigration  Court  by  the  Board,  the 
Immigration  Coiul  shall  certify  the 
decision  to  the  Board  for  review. 
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If  the  Immigration  Court  denies  the 
HRIFA  adjustment  appUcation  of  an 
alien  whose  case  was  referred  by  the 
Service  for  a  HRIFA-only  inquiry,  the 
alien  shall  have  the  right  to  appeal  the 
decision  to  the  Board,  subject  to  the 
requirements  in  8  CFR  parts  3  and  240 
governing  appeals  from  Immigration 
Courts  to  the  Board,  including  the 
requirements  of  filing  a  Notice  of 
Appeal  to  the  Board  of  Immigration 
Appeals  of  Decision  of  Immigration 
Judge  (Form  EOER-26)  and  paying  the 
filing  fee. 

What  Happens  If  an  Alien  Fails  To 
Appear  for  a  Hearing  Before  the 
Immigration  Court  on  a  HRIFA 
Adjustment  Application? 

An  alien  must  appear  for  all 
scheduled  hearings  before  an 
Immigration  Court,  unless  his  or  her 
appearance  is  waived  by  the 
Inunigration  Court.  An  alien  who  is  in 
exclusion,  deportation,  or  removal 
proceedings  before  the  Immigration 
Court,  and  who  fails  to  appear  for  a 
hearing  regarding  a  HRIFA  adjustment 
application,  will  be  subject  to  the 
applicable  statutory  and  regulatory  in 
absentia  procedures  (i.e.,  section  242B 
of  the  Act  as  it  existed  prior  to  the 
amendments  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA)  on  September  30, 
1996,  for  deportation  proceedings,  and 
section  240  of  the  Act  as  amended  by 
IIRIRA  for  removal  proceedings). 

What  Rules  of  Procedure  Apply  in 
HRIFA-Only  Hearings  Conducted  on 
Cases  Referred  by  the  Service  to  the 
Immigration  Court? 

Although  an  alien  who  is  placed 
before  the  Immigration  Coiut  for  a 
HRIFA-only  hearing  after  referral  on  a 
Notice  of  Certification  (Form  1-290)  to 
the  Immigration  Court  by  the  Service  is 
not  specifically  subject  to  the  statutory 
and  regulatory  provisions  governing 
exclusion,  deportation,  and  removal 
proceedings,  the  Department  has 
inserted  language  in  this  interim  rule 
reflecting  the  standards  in  section  240  of 
the  Act  for  removal  proceedings, 
including  the  in  absentia  procediues. 
Absent  specific  statutory  direction  in 
this  area,  the  procedures  of  section  240 
of  the  Act  were  chosen  because  such 
procedures  are  similar  to  those  from  the 
pre-IIRIRA  section  242B  of  the  Act  and 
indicate  Congress'  most  recent 
preference  to  have  procedm-es  dealing 
with  failures  to  appear  for  immigration 
proceedings.  Use  of  the  language  ft'om 
section  240  of  the  Act  also  ensures  that 
the  in  absentia  procedures  used  for 
those  in  HRIFA-only  proceedings  are 
consistent  with  the  in  absentia 


procedures  applicable  to  aliens  who  file 
HRIFA  adjustment  applications  in 
ongoing  removal  and  deportation 
proceedings. 

As  for  those  aliens  who,  upon 
reopening  and  remand  by  the  Board  to 
the  Immigration  Court,  fail  to  file  a 
HRIFA  adjustment  application  with  the 
Immigration  Coiul,  the  immigration 
judge  will  certify  the  case  back  to  the 
Board  for  consideration  of  the 
previously  pending  appeal  or  motion.  If, 
prior  to  receiving  a  final  order  from  the 
Board,  the  alien  subsequently  requests  a 
remand  to  file  a  HRIFA  adjustment 
application,  the  Board  shall  remand  the 
case  to  the  Immigration  Court,  unless 
the  alien  is  clearly  ineligible  for  such 
relief 

May  an  Applicant  Who  Receives  a 
Final  Determination  by  the  Service,  the 
Immigration  Court,  or  the  Board 
Denying  His  or  Her  Application  of 
HRIFA  Adjustment  Appeal  That 
Decision  to  a  Federal  Court? 

No.  While  the  regulations  provide  for 
various  avenues  for  administrative 
review  of  negative  HRIFA 
determinations,  section  902(f)  of  HRIFA 
provides  that  "[a]  determination  by  the 
Attorney  General  as  to  whether  the 
status  of  any  alien  should  be  adjusted 
under  [HRIFA]  is  final  and  shall  not  be 
subject  to  review  by  any  court." 

Good  Cause  Exception 

The  Department's  implementation  of 
this  rule  as  an  interim  rule,  with 
provision  for  post-promulgation  public 
comment,  is  based  upon  the  "good 
cause"  exceptions  found  at  5  U.S.C. 
553(b)(B).  Section  902  of  HRIFA  became 
effective  immediately  upon  enactment 
on  October  21,  1998.  Publication  of  this 
rvde  as  an  interim  rule  will  expedite 
implementation  of  that  section  and 
allow  Haitian  nationals  to  apply  for  and 
obtain  the  benefits  available  to 
applicants  for  adjustment  of  status 
under  HRIFA  as  soon  as  possible  in 
light  of  the  statutory  application 
deadline  of  March  31,  2000. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not,  if  promulgated,  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  allows  certain  Haitian 
nationals  to  apply  for  adjustment  of 
status;  it  has  no  effect  on  small  entities 
as  that  term  is  defined  in  5  U.S.C. 
601(6). 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 


"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  12612 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988:  Civil  Justice 
Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  contained  in  this  rule 
(Form  1-485,  Supplement  C)  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  emergency 
review  and  approval  under  5  CFR 
1320.13(a)(l)(i)  and  (a)(2)(iii).  In  a 
notice  published  in  the  Federal  Register 
on  April  2, 1999  at  64  FR  15990,  the 
Immigration  and  Natiu-alization  Service 
notified  the  public  of  the  proposed 
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informa  ion  collection  contained  in 
Form  I- 185  Supplement  C.  The 
informa  ion  collection  requirement  in 
this  application  will  be  used  to 
determine  whether  an  alien  applying  for 
adjustment  of  status  under  the 
provisions  of  section  902  of  Division  A, 
Title  IX  af  Public  Law  105-277  is 
eligible  ;o  become  a  permanent  resident 
of  the  Uiited  States.  The  estimated  total 


number 


of  respondents  is  50,000  and 


the  amo  int  of  time  estimated  for  an 


average 
minutes 
25.000  Hours 


respondent  to  respond  is  30 
for  a  total  public  burden  of 


This  information  collection  request 
has  beer  approved  by  0MB  and  has  an 
OMB  Niimber  of  1115-0229.  The 

approval  is  only  valid  for 
.  Comments  and  suggestions 
the  information  collection 
aged  and  will  be  accepted 
1,  1999.  To  obtain  a  copy  of 

instnmient  or  to  make 
on  this  information 
you  may  contact  Mr.  Richard 
(202)  514-3291,  Director, 
rectives  and  Instructions 
mmigration  and  Naturalization 
U.S.  Department  of  Justice, 
425  I  Street,  NW, 
DC  20536. 


emergen  cy 

180  day; 

concern!  ng 

are  encoiirj 

until 

the  collation 

commenks 


D; 


collectio  n 
A.  Sloan , 
Policy 
Branch, 
Service, 
Room  5307 
Washing  I 


ure 


proced 

Immigra 

rec 


on, 


List  of  Si  ibjects 

8  CFR  Pt  Lrt  3 

Administrative  practice  and 
procedui  e.  Immigration,  Organization 
and  func  lions  (Government  agencies). 

8  CFR  Pert  212 


Admiiiistrative  practice  and 

Aliens,  Passports  and  visas, 
ion.  Reporting  and 
ordkefeping  requirements. 


8  CFR  Pi  rt  240 

Admir  istrative  practice  and 
procedui  e.  Aliens,  Inmiigration. 

8  CFR  Pc  rt  245 

Aliens  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Pc  rt  274a 

Admit  istrative  practice  and 
procedui  e.  Aliens,  Employment. 
Penalties ,  Reporting  and  recordkeeping 
requirem  ents 

8  CFR  Pt  rt  299 

Immig  ation,  Reporting  and 
recordke  3ping  requirements. 

Accon  ingly,  chapter  I  of  title  8  of  the 
Code  of  1  "ederal  Regulations  is  amended 
as  follow  5 


PART  3— EXECUTIVE  OFRCE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  1103, 
1252  note,  1252b,  1324b,  1362,  28  U.S.C.  509, 
510,  1746;  sec.  2.  Reorg.  Plan  No.  2  of  1950; 
3  CFR,  1949-1953  Comp.,  p.  1002;  section 
203  of  Pub.  L.  105-100. 

2.  Section  3.1  is  amended  by  revising 
paragraph  (b)(l2)  to  read  as  follows: 

§3.1    General  authorities. 

***** 

(b)  *  *  * 

(12)  Decisions  of  Immigration  Judges 
on  applications  for  adjustment  of  status 
referred  on  a  Notice  of  Certification 
(Form  I-290C)  to  the  Immigration  Court 
in  accordance  with  §§  245.13(n){2)  and 
245.15(n)(3)  of  this  chapter  or  remanded 
to  the  Immigration  Court  in  accordance 
with  §§  245.13(d)(2)  and  245.15(e)(2)  of 
this  chapter. 


PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

3.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1102,  1103,  1182. 
1184,  1187,  1225.  1226,  1227,  1228,  1252;  8 
CFR  part  2. 

4.  Section  212.2  is  amended  by: 

a.  Removing  the  words  "An 
applicant"  and  adding  in  their  place  the 
words  "Except  as  provided  in  paragraph 
(g)(3)  of  this  section,  an  applicant"  in 
the  first  sentence  in  paragraph  (d); 

b.  Removing  the  words  "If  the 
applicant"  and  adding  in  their  place  the 
words  "Except  as  provided  in  paragraph 
(g)(3)  of  this  section,  if  the  applicant"  in 
the  second  sentence  in  paragraph  (d); 
and  by 

c.  Adding  a  new  paragraph  (g)(3),  to 
read  as  follows: 

§  21 2.2  Consent  to  reapply  for  admission 
after  deportation,  removal,  or  departure  at 
Government  expense. 

***** 

(g)*   *   * 

(3)  If  an  alien  who  is  an  applicant  for 
parole  authorization  under  §  245.15(1)  of 
this  chapter  requires  consent  to  reapply 
for  admission  after  deportation, 
removal,  or  departure  at  Government 
expense,  or  a  waiver  under  section 
212(g),  212(h),  or  212(i)  of  the  Act,  he 
or  she  may  file  the  requisite  Form  1-212 
or  Form  1-601  at  the  Nebraska  Service 
Center  concurrently  with  the  Form  I- 
131,  Application  for  Travel  Dociunent. 


5.  Section  212.7  is  amended  by: 

a.  Adding  a  new  paragraph  (a){l)(iii); 

b.  Removing  the  word  "or"  at  the  end 
of  paragraph  (b)(2)(ii); 

c.  Removing  the  period  at  the  end  of 
paragraph  (b)(2)(iii)  and  inserting  in  its 
place  a  ";  or";  and  by 

d.  Adding  a  new  paragraph  (b)(2)(iv), 
to  read  as  follows: 

§  212.7    Waiver  of  certain  grounds  of 
excludability. 

(a)*  *  * 

(D*  *  * 

(iii)  Parole  authorization  applicant 
under  §245.15(1).  An  applicant  for 
parole  authorization  under  §  245.15(1)  of 
this  chapter  who  is  inadmissible  and 
seeks  a  waiver  under  section  212(h)  or 
(i)  of  the  Act  must  file  an  application  on 
Form  1-601  with  the  Director  of  the 
Nebraska  Service  Center  considering  the 
Form  1-131. 
***** 

(b)*  *  * 

(2)*  *  * 

(iv)  The  Nebraska  Service  Center,  if 
the  alien  is  outside  the  United  States 
and  seeking  parole  authorization  under 
§  245.15(11(2)  of  this  chapter. 


PART  240— PROCEEDINGS  TO 
DETERMINE  REMOVABILITY  OF 
ALIENS  IN  THE  UNITED  STATES 

6.  The  authority  citation  for  part  240 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1182,  1186a, 
1224,  1225,  1226,  1227,  1251,  1252  note. 
1252a,  1252b,  1362;  sec.  202,  Pub.  L.  105- 
100,  111  Stat.  2160,  2193;  sec.  902,  Pub.  L. 
105-277,  112  Stat.  2681;  8  CFR  part  2. 

§240.1     [Amended] 

7.  In  §  240.1,  paragraph  (a)(l)(ii)  is 
amended  in  the  first  sentence  by 
removing  the  words  "and  section  202  of 
Pub.  L.  105-100"  and  adding  in  their 
place  the  words  ",  section  202  of  Pub. 

L.  105-100,  and  section  902  of  Pub.  L. 
105-277". 

§240.11     [Amended] 

8.  hi  §  240.11,  paragraph  (a)(1)  is 
amended  in  the  first  sentence  by 
removing  the  words  "or  section  202  of 
Pub.  L.  105-100,"  and  adding  in  their 
place  the  words  "section  202  of  Pub.  L. 
105-100,  or  section  902  of  Pub.  L.  105- 
277,". 

§240.31     [Amended] 

9.  Section  240.31  is  amended  in  the 
first  sentence  by  adding  the  phrase  ",  or 
section  902  of  Pub.  L.  105-277" 
immediately  after  the  phrase  "section 
202  of  Pub.  L.  105-100". 
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§240.41    [Amended] 

10.  In  §  240.41,  paragraph  (a)  is 
amended  in  the  first  sentence  by 
removing  the  words  "and  section  202  of 
Pub.  L.  105-100"  and  adding  in  their 
place  the  words  "section  202  of  Pub.  L. 
105-100,  and  section  902  of  Pub.  L. 
105-277". 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

11.  The  authority  citation  for  part  245 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103, 1182,  1255; 
sec.  202,  Pub.  L.  105-100,  111  Stat.  2160, 
2193;  sec.  902,  Pub.  L.  105-277,  112  Stat. 
2681;  8  CFR  part  2. 

12.  Section  245.15  is  added  to  read  as 
follows: 

§  245.1 5    Adjustment  of  Status  of  Certain 
Haitian  Nationals  under  the  Haitian  Refugee 
Immigrant  Fairness  Act  of  1998  (HRIFA). 

(a)  Definitions.  As  used  in  this 
section,  the  terms: 

Abandoned  and  abandonment  mean 
that  prior  to  a  child's  21st  birthday  both 
parents  have  willfully  forsaken  all 
parental  rights,  obligations,  and  claims 
to  the  child,  as  well  as  all  control  over 
and  possession  of  the  child,  without 
intending  to  transfer  these  rights  to  any 
specific  person(s). 

Guardian  means  a  person  lawfully 
invested  (by  order  of  a  competent 
Federal,  State,  or  local  authority)  with 
the  power,  and  charged  with  the  duty, 
of  taking  care  of,  including  managing 
the  property,  rights,  and  affairs  of,  a 
child. 

Orphan  and  orphaned  refer  to  the 
involuntary  detachment  or  severance  of 
a  child  from  his  or  her  parents  prior  to 
the  child's  21st  birthday  due  to  any  of 
the  following: 

(1)  The  death  of  both  parents; 

(2)  The  death  of  one  parent  and  the 
irrevocable  and  written  release  of  all 
parental  rights  by  the  sole  surviving 
parent  based  upon  the  inability  of  that 
parent  to  provide  proper  care  for  the 
child: 

(3)  The  desertion  by  both  parents,  as 
that  phrase  is  defined  in  §  204.3(b)  of 
this  chapter,  or  by  the  sole  or  surviving 
parent; 

(4)  The  disappearance  of  both  parents, 
as  that  phrase  is  defined  in  §  204.3(b)  of 
this  chapter,  or  of  the  sole  or  surviving 
parent; 

(5  The  loss  from  both  parents,  as  that 
phrase  is  defined  in  §  204.3(b)  of  this 
chapter,  or  from  the  sole  or  surviving 
parent;  or 

(6)  The  separation  from  both  parents, 
as  that  phrase  is  defined  in  §  204.3(b)  of 
this  chapter,  or  from  the  sole  or 
surviving  parent. 


Parent,  father,  or  mother  means  a 
parent,  father,  or  mother  only  where  the 
relationship  exists  by  reason  of  any  of 
the  circumstances  set  forth  in 
paragraphs  (A)  through  (E)  of  section 
101(b)(1)  of  the  Act. 

(b)  Applicability  of  provisions  of 
section  902  of  HRIFA  in  general.  Section 
902  ofDivision  AofPub.  L.  105-277, 
the  Haitian  Refugee  Immigrant  Fairness 
Act  of  1998  (HRIFA).  provides  special 
rules  for  adjustment  of  status  for  certain 
nationals  of  Haiti,  if  they  meet  the  other 
requirements  of  HRIFA. 

(1)  Principal  applicants.  Section 
902(b)(1)  of  HRIFA  defines  five 
categories  of  principal  applicants  who 
may  apply  for  adjustment  of  status,  if 
the  alien  was  physically  present  in  the 
United  States  on  December  31,  1995: 

(i)  An  alien  who  filed  for  asylum 
before  December  31,  1995; 

(ii)  An  alien  who  was  paroled  into  the 
United  States  prior  to  December  31, 
1995,  after  having  been  identified  as 
having  a  credible  fear  of  persecution,  or 
paroled  for  emergent  reasons  or  reasons 
deemed  strictly  in  the  public  interest;  or 

(iii)  An  alien  who  at  the  time  of 
arrival  in  the  United  States  and  on 
December  31,  1995,  was  unmarried  and 
under  21  years  of  age  and  who: 

(A)  Arrived  in  the  United  States 
without  parents  in  the  United  States  and 
has  remained  without  parents  in  the 
United  States  since  his  or  her  arrival; 

(B)  Became  orphaned  subsequent  to 
arrival  in  the  United  States;  or 

(C)  Was  abandoned  by  parents  or 
guardians  prior  to  April  1,  1998,  and  has 
remained  abandoned  since  such 
abandonment. 

(2)  Dependents.  Section  902(d)  of 
HRIFA  provides  for  certain  Haitian 
nationals  to  apply  for  adjustment  of 
status  as  the  spouse,  child,  or  unmarried 
son  or  daughter  of  a  principal  HRIFA 
beneficiary,  even  if  the  individual 
would  not  otherwise  be  eligible  for 
adjustment  under  section  902.  The 
eligibility  requirements  for  dependents 
are  described  further  in  paragraph  (d)  of 
this  section. 

(c)  Eligibility  of  principal  HRIFA 
applicants.  A  Haitian  national  who  is 
described  in  paragraph  (b)(1)  of  this 
section  is  eligible  to  apply  for 
adjustment  of  status  imder  the 
provisions  of  section  902  of  HRIFA  if 
the  alien  meets  the  following 
requirements: 

(1)  Physical  presence.  The  alien  is 
physically  present  in  the  United  States 
at  the  time  the  application  is  filed; 

(2)  Proper  application.  The  alien 
properly  files  an  application  for 
adjustment  of  status  in  accordance  with 
this  section,  including  the  evidence 


described  in  paragraphs  (h),  (i),  (j)  and 
(k)  of  this  section; 

(3)  Admissibility.  The  alien  is  not 
inadmissible  to  the  United  States  for 
permanent  residence  under  any 
provisions  of  section  212(a)  of  the  Act, 
except  as  provided  in  paragraph  (e)  of 
this  section;  and 

(4)  Continuous  physical  presence.  The 
alien  has  been  physically  present  in  the 
United  States  for  a  continuous  period 
beginning  on  December  31, 1995.  and 
ending  on  the  date  the  application  for 
adjustment  is  granted,  except  for  the 
following  periods  of  time: 

(i)  Any  period  or  periods  of  absence 
from  the  United  States  not  exceeding 
180  days  in  the  aggregate;  and 

(ii)  Any  periods  of  absence  for  which 
the  applicant  received  an  Advance 
Authorization  for  Parole  (Form  1-512) 
prior  to  his  or  her  departure  from  the 
United  States,  provided  the  applicant 
returned  to  the  United  States  in 
accordance  with  the  conditions  of  such 
Advance  Authorization  for  Parole. 

(iii)  Any  periods  of  absence  from  the 
United  States  occurring  after  October 
21,  1998,  and  before  July  12,  1999, 
provided  the  applicant  departed  the 
United  States  prior  to  December  31, 
1998. 

(d)  Eligibility  of  dependents  of  a 
principal  HRIFA  beneficiary.  A  Haitian 
national  who  is  the  spouse,  child,  or 
unmarried  son  or  daughter  of  a 
principal  beneficiary  eligible  for 
adjustment  of  status  vmder  the 
provisions  of  HRIFA  is  eligible  to  apply 
for  benefits  as  a  dependent,  if  the 
dependent  alien  meets  the  following 
requirements: 

(1)  Physical  presence.  The  alien  is 
physically  present  in  the  United  States 
at  the  time  the  application  is  filed; 

(2)  Proper  application.  The  alien 
properly  files  an  application  for 
adjustment  of  status  as  a  dependent  in 
accordance  with  this  section,  including 
the  evidence  described  in  paragraphs  (h) 
and  (1)  of  this  section; 

(3)  Admissibility.  The  alien  is  not 
inadmissible  to  the  United  States  for 
permanent  residence  under  any 
provisions  of  section  212(a)  of  the  Act, 
except  as  provided  in  paragraph  (e)  of 
this  section; 

(4)  Existence  of  relationship  at  time  of 
adjustment.  The  alien's  qualifying 
relationship  to  the  principal  beneficiary 
existed  at  the  time  the  principal 
beneficiary  was  granted  adjustment  of 
status  and  continues  to  exist  at  the  time 
the  dependent  alien  is  granted 
adjustment  of  status;  and 

(5)  Continuous  physical  presence.  If 
the  alien  is  applying  as  the  unmarried 
son  or  unmarried  daughter  of  a 
principal  HRIFA  beneficiary,  he  or  she 
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for  filing  of  applications.  (1) 

'or  HRIFA  benefits  by  a 
HRIFA  applicant.  The 

period  begins  on  Jime  1 1 , 
benefit  from  the  provisions  of 
(02  of  HRIFA,  an  alien  who  is 
for  adjustment  as  a  principal 
must  properly  file  an 

for  adjustment  of  status 
il  1,2000. 
Af^lications  by  dependent  aliens. 
minor  child,  or  unmarried 
iter  of  an  alien  who  is 
or  adjustment  of  status  as  a 
beneficiary  under  HRIFA  may 
plication  for  adjustment  of 
der  this  section  concurrently 
ubsequent  to  the  filing  of  the 
of  the  principal  HRIFA 
.  An  application  filed  by  a 
may  not  be  approved  prior  to 
of  the  principal's  application, 
r  \sdiction  for  filing  of 

(1)  Filing  of  applications 
Service.  The  Service  has 

over  all  applications  for  the 
3f  section  902  of  HRIFA  as  a 
applicant  or  as  a  dependent 
is  section,  except  for 
ons  filed  by  aliens  who  are  in 
immigration  proceedings  as 
in  paragraph  (g)(2)  of  tbis 
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or  the  benefits  of  section  902  of 
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Service  will  instruct  the  applicant  to 
appear  for  fingerprinting  as  prescribed 
in  §  103.2(e)  of  this  chapter.  The 
Director  of  the  Nebraska  Service  Center 
shall  have  jurisdiction  over  all 
applications  filed  with  the  Service  for 
adjustment  of  status  under  section  902 
of  HRIFA,  unless  the  Director  refers  the 
applicant  for  a  personal  interview  at  a 
local  Service  office  as  provided  in 
paragraph  (o)(l)  of  this  section. 

(2)  Filing  of  applications  by  aliens  in 
pending  exclusion,  deportation,  or 
removal  proceedings.  An  alien  who  is  in 
exclusion,  deportation,  or  removal 
proceedings  pending  before  the 
Immigration  Court  or  the  Board,  or  who 
has  a  pending  motion  to  reopen  or 
motion  to  reconsider  filed  with  the 
Immigration  Court  or  the  Board  on  or 
before  May  12,  1999,  must  apply  for 
HRIFA  benefits  to  the  Immigration 
Court  or  the  Board,  as  provided  in 
paragraph  (p)(l)  of  this  section,  rather 
than  to  the  Service.  However,  an  alien 
whose  proceeding  has  been 
administratively  closed  (see  paragraph 
(p)(4)  of  this  section)  may  only  apply  for 
HRIFA  benefits  with  the  Service  as 
provided  in  paragraph  (g)(1)  of  this 
section. 

(3)  Filing  of  applications  with  the 
Service  by  aliens  who  are  subject  to  a 
final  order  of  exclusion,  deportation,  or 
removal.  An  alien  who  is  subject  to  a 
final  order  of  exclusion,  deportation,  or 
removal,  and  who  has  not  been  denied 
adjustment  of  status  under  section  902 
of  HRIFA  by  the  Immigration  Court  or 
the  Board,  may  only  apply  for  HRIFA 
benefits  with  the  Service  as  provided  in 
paragraph  (g)(1)  of  this  section.  This 
includes  applications  for  HRIFA 
benefits  filed  by  aliens  who  have  filed 

a  motion  to  reopen  or  motion  to 
reconsider  a  final  order  after  May  12, 
1999. 

(i)  Stay  affinal  order  of  exclusion, 
deportation,  or  removal.  The  filing  of  an 
application  for  adjustment  under 
section  902  of  HRIFA  with  the  Service 
shall  not  stay  the  execution  of  such  final 
order  unless  the  applicant  has  requested 
and  been  granted  a  stay  in  connection 
with  the  HRIFA  application.  An  alien 
who  has  filed  a  HRIFA  application  with 
the  Service  may  file  an  Application  for 
Stay  of  Removal  (Form  1-246)  in 
accordance  with  section  241(c)(2)  of  the 
Act  and  §  241.6  of  this  chapter. 

(ii)  Grant  of  stay.  Absent  evidence  of 
the  applicant's  statutory  ineligibility  for 
adjustment  of  status  under  section  902 
of  HRIFA  or  significant  negative 
discretionary  factors,  a  Form  1-246  filed 
by  a  bona  fide  applicant  for  adjustment 
under  section  902  of  HRIFA  shall  be 
approved  and  the  removal  of  the 
applicant  shall  be  stayed  until  such  time 


as  the  Service  has  adjudicated  the 
application  for  adjustment  in 
accordance  with  this  section. 

(h)  Application  and  supporting 
documents.  Each  applicant  for 
adjustment  of  status  must  file  an 
Application  to  Register  Permanent 
Residence  or  Adjust  Status  (Form  I- 
485).  An  applicant  should  complete  Part 
2  of  Form  1—485  by  checking  box  "h — 
other"  and  writing  "HRIFA — Principal" 
or  "HRIFA— Dependent"  next  to  that 
block.  Each  application  must  be 
accompanied  by: 

(1)  Application  fee.  The  fee  for  Form 
1-485  prescribed  in  §  103.7(b)(1)  of  this 
chapter; 

(2)  Fingerprinting  fee.  If  the  applicant 
is  14  years  of  age  or  older,  the  fee  for 
fingerprinting  prescribed  in  §  103.7(b)(1) 
of  this  chapter; 

(3)  Identifying  information. 

(i)  A  copy  of  the  applicant's  birth 
certificate  or  other  record  of  birth  as 
provided  in  paragraph  (m)  of  this 
section; 

(ii)  A  completed  Biographic 
Information  Sheet  (Form  G-325A),  if  the 
applicant  is  between  14  and  79  years  of 
age; 

(iii)  A  report  of  medical  examination, 
as  specified  in  §  245.5  of  this  chapter; 
and 

(iv)  Two  photographs,  as  described  in 
the  instructions  to  Form  1-485; 

(4)  Arrival-Departure  Record.  A  copy 
of  the  Form  1-94,  Arrival-Departure 
Record,  issued  at  the  time  of  the 
applicant's  arrival  in  the  United  States, 
if  the  alien  was  inspected  and  admitted 
or  paroled; 

(5)  Police  clearances.  If  the  applicant 
is  14  years  of  age  or  older,  a  police 
clearance  firom  each  municipality  where 
the  alien  has  resided  for  6  months  or 
longer  since  arriving  in  the  United 
States.  If  there  are  multiple  local  law 
enforcement  agencies  (e.g.,  city  police 
and  county  sheriff)  with  jurisdiction 
over  the  alien's  residence,  the  applicant 
may  obtain  a  clearance  from  either 
agency.  If  the  applicant  resides  or 
resided  in  a  State  where  the  State  police 
maintain  a  compilation  of  all  local 
arrests  and  convictions,  a  statewide 
clearance  is  sufficient.  If  the  applicant 
presents  a  letter  from  the  local  police 
agencies  involved,  or  other  evidence,  to 
the  effect  that  the  applicant  attempted  to 
obtain  such  clearance  but  was  unable  to 
do  so  because  of  local  or  State  policy, 
the  director  or  immigration  judge  having 
jurisdiction  over  the  application  may 
waive  the  local  police  clearance; 

(6)  Proof  of  Haitian  nationality.  If  the 
applicant  acquired  Haitian  nationality 
other  than  through  birth  in  Haiti,  a  copy 
of  the  certificate  of  naturalization  or 
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certificate  of  citizenship  issued  by  the 
Haitian  government;  and 

(7)  Additional  supporting  evidence. 
Additional  supporting  evidence 
pertaining  to  the  applicant  as  provided 
in  paragraphs  (i)  through  (1)  of  this 
section. 

(i)  Evidence  of  presence  in  the  United 
States  on  December  31,  1995.  An  alien 
seeking  HRIFA  benefits  as  a  principal 
applicant  must  provide  with  the 
application  evidence  establishing  the 
alien's  presence  in  the  United  States  on 
December  31,  1995.  Such  evidence  may 
consist  of  one  of  the  following  kinds  of 
documentation: 

(1)  Form  1-94.  A  photocopy  of  the 
Form  1-94,  Arrival-Departiire  Record, 
issued  upon  the  alien's  arrival  in  the 
United  States; 

(2)  Form  1-122.  A  photocopy  of  the 
Form  1-122,  Notice  to  Applicant  for 
Admission  Detained  for  Hearing  before 
Immigration  Judge,  issued  by  the 
Service  on  or  prior  to  December  31, 
1995,  placing  the  applicant  in  exclusion 
proceedings  under  section  236  of  such 
Act  (as  in  effect  prior  to  April  1,  1997); 

(3)  Form  1-221.  A  photocopy  of  the 
Form  1-221,  Order  to  Show  Cause, 
issued  by  the  Service  on  or  prior  to 
December  31,  1995.  placing  the 
applicant  in  deportation  proceedings 
under  section  242  or  242A  of  such  Act 
(as  in  effect  prior  to  April  1,  1997); 

(4)  Other  Service  document.  A 
photocopy  of  any  application  or  petition 
for  a  benefit  under  the  Immigration  and 
Nationality  Act  filed  by  or  on  behalf  of 
the  applicant  on  or  prior  to  December 
31,  1995,  which  establishes  his  or  her 
presence  in  the  United  States,  or  a  fee 
receipt  issue  by  the  Service  for  such 
application  or  petition; 

(5)  Other  government  documentation. 
Other  docimientation  issued  by  a 
Federal,  State,  or  local  authority 
provided  such  other  docimientation 
bears  the  signature,  seal,  or  other 
authenticating  instrument  of  such 
authority  (if  the  document  normally 
bears  such  instrument),  was  dated  at  the 
time  of  issuance,  and  bears  a  date  of 
issuance  not  later  than  December  31, 
1995.  For  this  purpose,  the  term 
Federal,  State,  or  local  authority 
includes  any  governmental,  educational, 
or  administrative  function  operated  by 
Federal,  State,  county,  or  municipal 
officieds.  Examples  of  such  other 
documentation  include,  but  are  not 
limited  to: 

(i)  A  State  driver's  license; 

(ii)  A  State  identification  card  issued 
in  lieu  of  a  driver's  license  to  a  non- 
driver; 

(iii)  A  county  or  municipal  hospital 
record; 


(iv)  A  public  college  or  public  school 
transcript; 

(v)  Income  tax  records; 

(vi)  A  copy  of  a  petition  on  behalf  of 
the  applicant  which  was  submitted  to 
the  Service  on  or  before  December  31, 
1995,  and  which  lists  the  applicant  as 
being  physically  present  in  the  United 
States; 

(vii)  A  certified  copy  of  a  Federal, 
State,  or  local  governmental  record 
which  was  created  on  or  prior  to 
December  31,  1995,  shows  that  the 
applicant  was  present  in  the  United 
States  at  the  time,  and  establishes  that 
the  applicant  sought  in  his  or  her  own 
behalf,  or  some  other  party  sought  in  the 
applicant's  behalf,  a  benefit  from  the 
Federal,  State,  or  local  governmental 
agency  keeping  such  record;  and 

(viii)  A  certified  copy  of  a  Federal, 
State,  or  local  governmental  record 
which  was  created  on  or  prior  to 
December  31,  1995,  shows  that  the 
applicant  was  present  in  the  United 
States  at  the  time,  and  establishes  that 
the  applicant  submitted  an  income  tax 
return,  property  tax  payment,  or  similar 
submission  or  payment  to  the  Federal, 
State,  or  local  governmental  agency 
keeping  such  record;  or 

(6)  Private  or  religious  school 
transcripts.  In  the  case  of  an  applicant 
seeking  classification  as  a  child  under 
section  902(b)(1)(C)  of  HRIFA,  a 
transcript  from  a  private  or  religious 
school  which: 

(i)  Is  registered  with,  or  approved  or 
licensed  by,  appropriate  State  or  local 
authorities; 

(ii)  Is  accredited  by  the  State  or 
regional  accrediting  body,  or  by  the 
appropriate  private  school  association; 
or 

(iii)  Maintains  enrollment  records  in 
accordance  with  State  or  local 
requirements  or  standards. 

Cj)  Evidence  of  continuity  of  presence 
in  the  United  States  since  December  31, 
1995.  An  alien  seeking  HRIFA  benefits 
as  a  principal  applicant,  or  as  the 
unmarried  son  or  daughter  of  a 
principal  applicant,  must  provide  with 
the  application  evidence  establishing 
continuity  of  the  alien's  physical 
presence  in  the  United  States  since 
December  31,  1995.  (This  requirement 
does  not  apply  to  a  dependent  seeking 
HRIFA  benefits  as  the  spouse  or  minor 
child  of  a  principal  applicant.) 

(1)  Evidence  establishing  presence. 
Evidence  establishing  the  continuity  of 
the  alien's  physical  presence  in  the 
United  States  since  December  31,  1995, 
may  consist  of  any  documentation 
issued  by  any  governmental  or  non- 
governmental authority,  provided  such 
evidence  bears  the  name  of  the 
applicant,  was  dated  at  the  time  it  was 


issued,  and  bears  the  signature,  seal,  or 
other  authenticating  instrument  of  the 
authorized  representative  of  the  issuing 
authority,  if  the  document  would 
normally  contain  such  authenticating 
instrument.  In  general,  there  should  be 
no  chronological  gaps  in  such 
documentation  exceeding  90  days  in 
length,  excluding  periods  when  the 
applicant  states  that  he  or  she  was  not 
physically  present  in  the  United  States. 
Such  documentation  need  not  bear  the 
seal  of  the  issuing  authority. 

(2)  Examples.  Documentation 
establishing  continuity  of  physical 
presence  may  include,  but  is  not  limited 
to: 

(i)  School  records; 

(ii)  Rental  receipts; 

(iii)  Utility  bill  receipts; 

(iv)  Any  other  dated  receipts; 

(v)  Personal  checks  written  by  the 
applicant  bearing  a  dated  bank 
cancellation  stamp; 

(vi)  Employment  records,  including 
pay  stubs; 

(vii)  Credit  card  statements  showing 
the  dates  of  purchase,  payment,  or  other 
transaction; 

(viii)  Certified  copies  of  records 
maintained  by  organizations  chartered 
by  the  Federal  or  State  government, 
such  as  public  utilities,  accredited 
private  and  religious  schools,  and 
banks; 

(ix)  If  die  applicant  establishes  that  a 
family  unit  was  in  existence  and 
cohabiting  in  the  United  States, 
documents  evidencing  presence  of 
another  member  of  that  same  family 
unit;  and 

(x)  For  applicants  who  have  had 
ongoing  correspondence  or  other 
interaction  with  the  Service,  a  list  of  the 
types  and  dates  of  such  correspondence 
or  other  contact  that  the  applicant 
knows  to  be  contained  or  reflected  in 
Service  records. 

(3)  Evidence  relating  to  absences  from 
the  United  States  since  December  31, 
1995.  If  the  alien  is  applying  as  a 
principal  applicant,  or  as  the  unmarried 
son  or  daughter  of  a  principal  applicant, 
and  has  departed  fi-om  and  returned  to 
the  United  States  since  December  31, 
1995,  the  alien  must  provide  with  the 
application  an  attachment  on  a  plain 
piece  of  paper  showing: 

(i)  The  date  of  the  applicant's  last 
arrival  in  the  United  States  before 
December  31,  1995; 

(ii)  The  date  of  each  departure  (if  any) 
from  the  United  States  since  that  arrival; 

(iii)  The  reason  for  each  departure; 
and 

(iv)  The  date,  manner,  and  place  of 
each  return  to  the  United  States. 

(k)  Evidence  establishing  the  alien 's 
eligibility  under  section  902(b)  of 
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HRIFA.  An  alien  seeking  HRIFA  benefits 
as  a  pri;icipal  applicant  must  provide 
with  thi  I  application  evidence 
establis  ling  that  the  alien  satisfies  one 
of  the  e  igibility  standards  described  in 
paragraph  (b)(1)  of  this  section. 

(1)  Applicant  for  asylum.  If  the  alien 
is  a  principal  applicant  who  filed  for 
asylum  pefore  December  31,  1995,  the 
applicalit  must  provide  with  the 
application  either: 

(i)  A  photocopy  of  the  first  page  of  the 
Applica  tion  for  Asylum  and 
Withho  ding  of  Removal  (Fonn  1-589); 
or 

(ii)  If  ;he  alien  is  not  in  possession  of 
a  photoi  :opy  of  the  first  page  of  the  Form 
1-589.  a  statement  to  that  effect  giving 
the  date  of  filing  and  the  location  of  the 
Service  office  or  Immigration  Court  at 
which  i  was  filed; 

(2)  Parolee.  If  the  alien  is  a  principal 
applicai  it  who  was  paroled  into  the 
United  :  Jtates  prior  to  December  31, 
1995,  al  ;er  having  been  identified  as 
having  <  credible  fear  of  persecution,  or 
paroled  for  emergent  reasons  or  reasons 
deemed  stricdy  in  the  public  interest, 
the  appl  icant  must  provide  with  the 
application  either: 

(i)  A  [ihotocopy  of  the  Arrival- 
Departure  Record  (Form  1-94)  issued 
when  h(  i  or  she  was  granted  parole;  or 

(ii)  If  he  alien  is  not  in  possession  of 
the  orig  nal  Form  1-94,  a  statement  to 
that  effe  ct  giving  the  date  of  parole  and 
the  loca  ion  of  the  Service  port-of-entry 
at  whicl  parole  was  authorized. 

(3)  Ch  ild  without  parents.  If  the  alien 
is  a  principal  applicant  who  arrived  in 
the  Unit  ed  States  as  a  child  without 
parents  n  the  United  States,  the 
applicaj  it  must  provide  with  the 
applicat  ion: 

(i)  Evi  dence,  such  as  Form  1-94, 
showinj  the  date,  location,  and  manner 
of  his  oi  her  arrival  in  the  United  States; 
and 

(ii)  Ev  idence  establishing  the  absence 
of  the  cl  ild's  parents,  which  may 
include  either: 

(A)  E\  idence  showing  the  deaths  of, 
or  disap  jearance  or  desertion  by,  the 
applicai  fs  parents;  or 

(B)  Ev  idence  showing  that  the 
applicai  it's  parents  did  not  arrive  in  the 
United  !  itates  with  or  before  the 
applicailt  and  that  neither  of  the 
applicai  t's  parents  subsequently  arrived 
in  the  U  lited  States.  Such  evidence  may 
include,  but  is  not  limited  to, 
docujne  itation  showing  that  the 
applicant's  parents  have  been 
continui  )usly  employed  outside  the 
United  $tates,  are  deceased, 
disappeired  or  abandoned  the  applicant 
prior  to  he  applicant's  arrival,  or  were 
otherwii  e  engaged  in  activities  showing 
that  the  '  were  not  in  the  United  States. 


(4)  Orphaned  child.  If  the  alien  is  a 
principal  applicant  who  is  or  was  a 
child  who  became  orphaned  subsequent 
to  arrival  in  the  United  States,  the 
applicant  must  provide  with  the 
application: 

(i)  Evidence,  such  as  Form  1-94, 
showing  the  date,  location,  and  manner 
of  his  or  her  arrival  in  the  United  States; 
and 

(ii)  Either: 

(A)  The  death  certificates  of  both 
parents  (or  in  the  case  of  a  child  having 
only  one  parent,  the  death  certificate  of 
the  sole  parent)  showing  that  the  death 
or  deaths  occurred  after  the  date  of  the 
applicant's  arrival  in  the  United  States, 
or 

(B)  Evidence  from  a  State,  local,  or 
other  court  or  governmental  authority 
having  jurisdiction  and  authority  to 
make  decisions  in  matters  of  child 
welfare  establishing  the  disappearance 
of,  the  separation  or  loss  from,  or 
desertion  by,  both  parents  (or,  in  the 
case  of  a  child  bom  out  of  wedlock  who 
has  not  been  legitimated,  the  sole 
parent). 

(5)  Abandoned  child.  If  the  alien  is  a 
principal  applicant  who  was  abandoned 
by  parents  or  guardians  prior  to  April  1, 
1998,  and  has  remained  abandoned 
since  such  abandonment,  the  applicant 
must  provide  with  the  application: 

(i)  Evidence,  such  as  Form  1-94, 
showing  the  date,  location,  and  manner 
of  his  or  her  arrival  in  the  United  States; 
and 

(ii)  Evidence  from  a  State,  local,  or 
other  court  or  governmental  authority 
having  jurisdiction  and  authority  to 
make  decisions  in  matters  of  child 
welfare  establishing  such  abandonment. 

(1)  Evidence  relating  to  applications 
by  dependents  under  section  902(d)  of 
HRIFA.  (1)  Evidence  of  spousal 
relationship.  If  the  alien  is  applying  as 
the  spouse  of  a  principal  HRJFA 
beneficiary,  the  applicant  must  provide 
with  the  application  a  copy  of  their 
certificate  of  marriage  and  copies  of 
dociunents  showing  the  legal 
termination  of  all  other  marriages  by  the 
applicant  or  the  other  beneficiary. 

(2)  Evidence  of  parent-child 
relationship.  If  the  applicant  is  applying 
as  the  child,  unmarried  son,  or 
unmarried  daughter  of  a  principal 
HRIFA  beneficiary,  and  the  principal 
beneficiary  is  not  the  applicant's 
biological  mother,  the  applicant  must 
provide  with  the  application  evidence 
to  demonstrate  the  parent-child 
relationship  between  the  principal 
beneficiary  and  the  applicant.  Such 
evidence  may  include  copies  of  the 
applicant's  parent's  marriage  certificate 
and  documents  showing  the  legal 
termination  of  all  other  marriages,  an 


adoption  decree,  or  other  relevant 
evidence. 

(m)  Secondary  evidence.  If  the 
primary  evidence  required  in  paragraph 
(h)(3)(i),  (1)(1)  or  (1)(2)  of  this  section  is 
unavailable,  church  or  school  records, 
or  other  secondary  evidence  pertinent  to 
the  facts  in  issue,  may  be  submitted.  If 
such  documents  are  unavailable, 
affidavits  may  be  submitted.  The 
applicant  may  submit  as  many  types  of 
secondary  evidence  as  necessary  to 
establish  birth,  marriage,  or  other 
relevant  event.  Documentary  evidence 
establishing  that  primary  evidence  is 
unavailable  must  accompany  secondary 
evidence  of  birth  or  marriage  in  the 
home  country.  In  adjudicating  the 
application  for  adjustment  of  status 
under  section  902  of  HRIFA,  the  Service 
or  immigration  judge  shall  determine 
the  weight  to  be  given  such  secondary 
evidence.  Secondary  evidence  may  not 
be  submitted  in  lieu  of  the 
dociimentation  specified  in  paragraphs 
(i)  and  (j)  of  this  section.  However, 
subject  to  verification  by  the  Service,  if 
the  documentation  specified  in 
paragraphs  (i)  and  (j)  is  already 
contained  in  the  Service's  file  relating  to 
the  applicant,  the  applicant  may  submit 
an  affidavit  to  that  effect  in  lieu  of  the 
actual  documentation. 

(n)  Authorization  to  be  employed  in 
the  United  States  while  the  application 
is  pending.  (1)  Application  for 
employment  authorization.  An 
applicant  for  adjustment  of  status  under 
section  902  of  HRIFA  who  wishes  to 
obtain  initial  or  continued  employment 
authorization  during  the  pendency  of 
the  adjustment  application  must  file  an 
Application  for  Employment 
Authorization  (Form  1-765)  with  the 
Service,  including  the  fee  as  set  forth  in 
§  103.7(b)(1)  of  this  chapter.  The 
applicant  may  submit  Form  1-765  either 
concurrentiy  with  or  subsequent  to  the 
filing  of  the  application  for  HRIFA 
benefits  on  Form  1—485. 

(2)  Adjudication  and  issuance. 
Employment  authorization  may  not  be 
issued  to  an  applicant  for  adjustment  of 
status  imder  section  902  of  HRIFA  imtil 
the  adjustment  application  has  been 
pending  for  180  days,  unless  the 
Director  of  the  Nebraska  Service  Center 
verifies  that  Service  records  contain 
evidence  that  the  applicant  meets  the 
criteria  set  forth  in  section  902(b)  or 
902(d)  of  HRIFA,  and  determines  that 
there  is  no  indication  that  the  applicant 
is  clearly  ineligible  for  adjustment  of 
status  under  section  902  of  HRIFA,  in 
which  case  the  Director  may  approve 
the  application  for  employment 
authorization,  and  issue  the  resulting 
document,  immediately  upon  such 
verification.  If  the  Service  fails  to 
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adjudicate  the  application  for 
employment  authorization  upon 
expiration  of  the  180-day  waiting 
period,  or  within  90  days  of  the  filing 
of  application  for  employment 
authorization,  whichever  comes  later, 
the  alien  shall  be  eligible  for  interim 
employment  authorization  in 
accordance  with  §  274a.l3(d)  of  this 
chapter.  Nothing  in  this  section  shall 
preclude  an  applicant  for  adjustment  of 
status  under  HRIFA  from  being  granted 
an  initial  employment  authorization  or 
an  extension  of  employment 
authorization  under  any  other  provision 
of  law  or  regulation  for  which  the  alien 
may  be  eligible. 

(o)  Adjudication  of  HRIFA 
applications  filed  with  the  Service.  (1) 
Referral  for  interview.  Except  as 
provided  in  paragraphs  (o)(2)  and  (o){3) 
of  this  section,  all  aliens  filing 
applications  for  adjustment  of  status 
with  the  Service  under  this  section  must 
be  personally  interviewed  by  an 
immigration  officer  at  a  locaJ  office  of 
the  Service.  If  the  Director  of  the 
Nebraska  Service  Center  determines  that 
an  interview  of  the  applicant  is 
necessary,  the  Director  shall  forward  the 
case  to  the  appropriate  local  Service 
office  for  interview  and  adjudication. 

(2)  Approval  without  interview.  Upon 
examination  of  the  application, 
including  all  other  evidence  submitted 
in  support  of  the  application,  all 
relevant  Service  records  and  all  other 
relevant  law  enforcement  indices,  the 
Director  may  approve  the  application 
without  an  interview  if  the  Director 
determines  that: 

(i)  The  alien's  claim  to  eligibility  for 
adjustment  of  status  imder  section  902 
of  HRIFA  is  verified  through  existing 
Service  records;  and 

(ii)  The  alien  is  clearly  eligible  for 
adjustment  of  status. 

(3)  Denial  without  interview.  If,  upon 
excunination  of  the  application,  all 
supporting  documentation,  all  relevant 
Service  records,  and  all  other  relevant 
law  enforcement  indices,  the  Director 
determines  that  the  alien  is  clearly 
ineligible  for  adjustment  of  status  imder 
HRIFA  and  that  an  interview  of  the 
applicant  is  not  necessary,  the  Director 
may  deny  the  application. 

(p)  Adjudication  of  HRIFA 
applications  filed  in  pending  exclusion, 
deportation,  or  removal  proceedings.  (1) 
Proceedings  pending  before  an 
Immigration  Court.  Except  as  provided 
in  paragraph  (p)(4)  of  this  section,  the 
Immigration  Court  shall  have  sole 
jiurisdiction  over  an  application  for 
adjustment  of  status  under  this  section 
filed  by  an  alien  who  is  in  exclusion, 
deportation,  or  removal  proceedings 
pending  before  an  immigration  judge  or 


the  Board,  or  who  has  a  pending  motion 
to  reopen  or  motion  to  reconsider  filed 
with  an  immigration  judge  or  the  Board 
on  or  before  May  12,  1999.  The 
immigration  judge  having  jurisdiction 
over  the  exclusion,  deportation,  or 
removal  proceedings  shall  have 
jurisdiction  to  accept  and  adjudicate 
any  application  for  adjustment  of  status 
under  section  902  of  HRIFA  during  the 
course  of  such  proceedings.  All 
applications  for  adjustment  of  status 
under  section  902  of  HRIFA  filed  with 
an  Immigration  Court  shall  be  subject  to 
the  requirements  of  §§3.11  and  3.31  of 
this  chapter. 

(2)  Motion  to  reopen  or  motion  to 
reconsider.  If  an  alien  who  has  a 
pending  motion  to  reopen  or  motion  to 
reconsider  timely  filed  with  an 
immigration  judge  on  or  before  May  12, 
1999,  files  an  application  for  adjustment 
of  status  under  section  902  of  HRIFA, 
the  immigration  judge  shall  reopen  the 
alien's  proceedings  for  consideration  of 
the  adjustment  application,  unless  the 
alien  is  clearly  ineligible  for  adjustment 
of  status  imder  section  902  of  HRIFA. 

(3)  Proceedings  pending  before  the 
Board.  Except  as  provided  in  peiragraph 
(d)(4)  of  this  section,  in  the  case  of  an 
alien  who  either  has  a  pending  appeal 
with  the  Board  or  has  a  pending  motion 
to  reopen  or  motion  to  reconsider  timely 
filed  with  the  Board  on  or  before  May 
12,  1999,  the  Board  shall  remand,  or 
reopen  and  remand,  the  proceedings  to 
the  Immigration  Court  for  the  sole 
purpose  of  adjudicating  an  application 
for  adjustment  of  status  under  section 
902  of  HRIFA,  unless  the  alien  is  clearly 
ineligible  for  adjustment  of  status  under 
section  902  of  HRIFA.  If  the 
immigration  judge  denies,  or  the  alien 
fails  to  file,  the  application  for 
adjustment  of  status  imder  section  902 
of  HRIFA,  the  immigration  judge  shall 
certify  the  decision  to  the  Board  for 
consideration  in  conjunction  vdth  the 
applicant's  previously  pending  appeal 
or  motion. 

(4)  Administrative  closure  of 
exclusion,  deportation,  or  removal 
proceedings,  (i)  An  alien  who  is  in 
exclusion,  deportation,  or  removal 
proceedings,  or  who  has  a  pending 
motion  to  reopen  or  a  motion  to 
reconsider  such  proceedings  filed  on  or 
before  May  12,  1999,  may  request  that 
the  proceedings  be  administratively 
closed,  or  that  the  motion  be 
indefinitely  continued,  in  order  to  allow 
the  alien  to  file  such  application  with 
the  Service  as  prescribed  in  paragraph 
(g)  of  this  section.  If  the  alien  appears 

to  be  eligible  to  file  an  application  for 
adjustment  of  status  under  this  section, 
the  Immigration  Court  or  the  Board 
(whichever  has  jurisdiction)  shall,  with 


the  concurrence  of  the  Service, 
administratively  close  the  proceedings 
or  continue  indefinitely  the  motion. 

(ii)  In  the  case  of  an  otherwise-eligible 
alien  whose  exclusion,  deportation,  or 
removal  proceedings  have  been 
administratively  closed  for  reasons  not 
specified  in  this  section,  the  alien  may 
only  apply  before  the  Service  for 
adjustment  of  status  under  this  section. 

(q)  Approval  of  HRIFA  applications. 
(1)  Applications  approved  by  the 
Service.  If  the  Service  approves  the 
application  for  adjustment  of  status 
under  the  provisions  of  section  902  of 
HRIFA,  the  director  shall  record  the 
alien's  lawful  admission  for  permanent 
residence  as  of  the  date  of  such  approval 
and  notify  the  applicant  accordingly. 
The  director  shall  also  advise  the  alien 
regarding  the  delivery  of  his  or  her 
Permanent  Resident  Card  and  of  the 
process  for  obtaining  temporary 
evidence  of  alien  registration.  If  the 
alien  had  previously  been  issued  a  final 
order  of  exclusion,  deportation,  or 
removal,  such  order  shall  be  deemed 
canceled  as  of  the  date  of  the  director's 
approval  of  the  application  for 
adjustment  of  status.  If  the  alien  had 
been  in  exclusion,  deportation,  or 
removal  proceedings  that  were 
administratively  closed,  such 
proceedings  shall  be  deemed  terminated 
as  of  the  date  of  approval  of  the 
application  for  adjustment  of  status  by 
the  director. 

(2)  Applications  approved  by  an 
immigration  judge  or  the  Board.  If  an 
immigration  judge  or  (upon  appeal)  the 
Board  grants  an  application  for 
adjustment  under  the  provisions  of 
section  902  of  HRIFA,  the  date  of  the 
alien's  lawful  admission  for  permanent 
residence  shall  be  the  date  of  such  grant. 

(r)  Review  of  decisions  by  the  Service 
denying  HRIFA  applications.  (1)  Denial 
notification.  If  the  Service  denies  the 
application  for  adjustment  of  status 
under  the  provisions  of  section  902  of 
HRIFA,  the  director  shall  notify  the 
applicant  of  the  decision  and  of  any 
right  to  renew  the  application  in 
proceedings  before  the  Immigration 
Court. 

(2)  Renewal  of  application  for  HRIFA 
benefits  in  removal,  deportation,  or 
exclusion  proceedings.  An  alien  who  is 
not  the  subject  of  a  final  order  of 
removal,  deportation,  or  exclusion  may 
renew  his  or  her  application  for 
adjustment  under  section  902  of  HRIFA 
during  the  course  of  such  removal, 
deportation,  or  exclusion  proceedings. 

(i)  Initiation  of  removal  proceedings. 
In  the  case  of  an  alien  who  is  not 
maintaining  valid  nonimmigrant  status 
and  who  had  not  previously  been 
placed  in  exclusion,  deportation,  or 
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removd  proceedings,  the  director  shall 
initiati  i  removal  proceedings  in 
accorqance  with  §  239.1  of  this  chapter. 

(ii)  Uecalendaring  or  reinstatement  of 
prior  proceedings.  In  the  case  of  an  alien 
whose!  previously  initiated  exclusion, 
deport&tion,  or  removal  proceeding  had 
been  administratively  closed  or 
continiied  indefinitely  under  paragraph 
(p)(4)  of  this  section,  the  director  shall 
make  9  request  for  recalendaring  or 
reinstatement  to  the  Immigration  Court 
that  hi  d  administratively  closed  the 
proceeding,  or  the  Board,  as 
appro[iriate,  when  the  application  has 
been  denied.  The  Immigration  Coiut  or 
the  Bo^d  will  then  recalendar  or 
reinst^e  the  prior  exclusion, 
deportation,  or  removal  proceeding. 

(iii)  f'iling  of  renewed  application.  A 
principal  alien  may  file  a  renewed 
application  for  HRIFA  benefits  with  the 
Inunigtation  Court  either  before  or  after 
Marchlsi,  2000,  if  he  or  she  had  filed 
his  or  oer  initial  application  for  such 
benefits  with  the  Service  on  or  before 
March  31,  2000.  A  dependent  of  a 
princii)al  applicant  may  file  such 
renewed  application  with  the 
Immigl'ation  Coiul  either  before  or  after 
Marchj31,  2000,  regardless  of  when  he 
or  she  nled  his  or  her  initial  application 
for  HRIFA  benefits  with  the  Service. 

(3)  /iliens  with  final  orders.  In  the 
case  o^  an  alien  who  is  the  subject  of  an 
outstanding  final  order  of  exclusion, 
deportation,  or  removal,  the  Service 
shall  rtfer  the  decision  to  deny  the 
applicttion  by  filing  a  Notice  of 
Certifi^tion  (Form  I-290C)  with  the 
Immi^tion  Court  that  issued  the  final 
order  fcr  consideration  in  accordance 
with  paragraph  (s)  of  this  section. 

(s)  Action  on  decisions  referred  to  the 
Immig  xition  Court  by  a  Notice  of 
Certification  (Form  I-290C).  (1)  General. 
Upon  1  he  referral  by  a  Notice  of 
Certification  (Form  I-290C)  of  a 
decision  to  deny  the  application,  in 
accordknce  with  paragraph  (r)(3)  of  this 
section,  the  immigration  judge  shall 
conduct  a  hearing,  under  the  authority 
contai|ied  in  §  3.10  of  this  chapter,  to 
determine  whether  the  alien  is  eligible 
for  adjustment  of  status  under  section 
902  of  HRIFA.  Such  hearing  shall  be 
condutted  under  the  same  rules  of 
procemire  as  proceedings  conducted 
under  part  240  of  this  chapter,  except 
the  sccjpe  of  review  shall  be  limited  to 
a  detennination  of  the  alien's  eligibility 
for  adjustment  of  status  under  section 
902  of  HRIFA.  During  such  proceedings, 


all  parties  are  prohibited  from  raising  or 
considering  any  unrelated  issues, 
including,  but  not  limited  to,  issues  of 
admissibility,  deportability, 
removability,  and  eligibility  for  any 
remedy  other  than  adjustment  of  status 
under  section  902  of  HRIFA.  Should  the 
alien  fail  to  appear  for  such  hearing,  the 
immigration  judge  shall  deny  the 
application  for  adjustment  under 
section  902  of  HRIFA. 

(2)  Stay  pending  review.  When  the 
Service  refers  a  decision  to  the 
Immigration  Court  on  a  Notice  of 
Certification  (Form  I-290C)  in 
accordance  with  paragraph  (r)(3)  of  this 
section,  the  referral  shall  not  stay  the 
execution  of  the  final  order.  Execution 
of  such  final  order  shall  proceed  unless 
a  stay  of  execution  is  specificedly 
granted  by  the  immigration  judge,  the 
Board,  or  an  authorized  Service  officer. 

(3)  Appeal  of  Immigration  Court 
decision.  Once  the  immigration  judge 
issues  his  or  her  decision  on  the 
application,  either  the  alien  or  the 
Service  may  appeal  the  decision  to  the 
Board.  Such  appeal  must  be  filed 
pursuant  to  the  requirements  for  appeals 
to  the  Board  from  an  Immigration  Court 
decision  set  forth  in  §§  3.3  and  3.8  of 
this  chapter. 

(4)  Rescission  or  reopening  of  the 
decision  of  an  Immigration  Court.  The 
decision  of  an  Immigration  Court  xmder 
paragraph  (s){l)  of  this  section  denjdng 
an  application  for  adjustment  under 
section  902  of  HRIFA  for  failure  to 
appear  may  be  rescinded  or  reopened 
only: 

(i)  Upon  a  motion  to  reopen  filed 
within  180  days  after  the  date  of  the 
denial  if  the  alien  demonstrates  that  the 
failure  to  appear  was  because  of 
exceptional  circumstances  as  defined  in 
section  240(e)(1)  of  the  Act;  or 

(ii)  Upon  a  motion  to  reopen  filed  at 
any  time  if  the  alien  demonstrates  that 
he  or  she  did  not  receive  notice  of  the 
hearing  in  person  (or,  if  personal  service 
was  not  practicable,  through  service  by 
mail  to  the  alien  or  to  the  alien's 
counsel  of  record,  if  any)  or  the  alien 
demonstrates  that  he  or  she  was  in 
Federal  or  State  custody  and  the  failure 
to  appear  was  through  no  fault  of  the 
alien. 

(t)  Parole  authorization  for  purposes 
of  travel.  (1)  Travel  from  and  return  to 
the  United  States  while  the  application 
for  adjustment  of  status  is  pending.  If  an 
applicant  for  benefits  under  section  902 
of  HRIFA  desires  to  travel  outside,  and 


return  to.  the  United  States  while  the 
application  for  adjustment  of  status  is 
pending,  he  or  she  must  file  a  request 
for  advance  parole  authorization  on  an 
Application  for  Travel  Document  (Form 
1-131),  with  fee  as  set  forth  in 
§  103.7(b)(1)  of  this  chapter  and  in 
accordance  with  the  instructions  on  the 
form.  If  the  alien  is  either  in  deportation 
or  removal  proceedings,  or  subject  to  a 
final  order  of  deportation  or  removal, 
the  Form  1-131  must  be  submitted  to  the 
Director,  Office  of  International  Affairs; 
otherwise  the  Form  1-131  must  be 
submitted  to  the  Director  of  the 
Nebraska  Service  Center,  who  shall  have 
jurisdiction  over  such  applications. 
Unless  the  applicant  files  an  advance 
parole  request  prior  to  departing  from 
the  United  States,  and  the  Service 
approves  such  request,  his  or  her 
application  for  adjustment  of  status 
under  section  902  of  HRIFA  is  deemed 
to  be  abandoned  as  of  the  moment  of  his 
or  her  departure.  Parole  may  only  be 
authorized  pursuant  to  the  authority 
contained  in,  and  the  standards 
prescribed  in,  section  212(d)(5)  of  the 
Act. 

(2)  Parole  authorization  for  the 
purpose  of  filing  an  application  for 
adjustment  of  status  under  section  902 
of  HRIFA. 

(i)  An  otherwise  eligible  applicant 
who  is  outside  the  United  States  and 
wishes  to  come  to  the  United  States  in 
order  to  apply  for  benefits  under  section 
902  of  HEJFA  may  request  parole 
authorization  for  such  purpose  by  filing 
an  Application  for  Travel  Document 
(Form  1-131)  with  the  Nebraska  Service 
Center,  at  P.O.  Box  87245,  Lincoln,  NE 
68501-7245.  Such  application  must  be 
supported  by  a  photocopy  of  the  Form 
1—485  that  the  alien  will  file  once  he  or 
she  has  been  paroled  into  the  United 
States.  The  applicant  must  include 
photocopies  of  all  the  supporting 
dociunentation  listed  in  paragraph  (f)  of 
this  section,  except  the  filing  fee,  the 
medical  report,  the  fingerprint  card,  and 
the  local  police  clearances. 

(ii)  If  the  Director  of  the  Nebraska 
Service  Center  is  satisfied  that  the  alien 
will  be  eligible  for  adjustment  of  status 
once  the  alien  has  been  paroled  into  the 
United  States  and  files  the  application, 
he  or  she  may  issue  an  Authorization  for 
Parole  of  an  Alien  into  the  United  States 
(Form  1-512)  to  allow  the  alien  to  travel 
to,  and  be  paroled  into,  the  United 
States  for  a  period  of  60  days. 
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(iii)  The  applicant  shall  have  60  days 
from  the  date  of  parole  toiile  the 
application  for  adjustment  of  status.  If 
the  alien  files  the  application  for 
adjustment  of  status  within  that  60-day 
period,  the  Service  may  re-parole  the 
alien  for  such  time  as  is  necessary  for 
adjudication  of  the  application.  Failure 
to  file  such  application  for  adjustment 
of  status  vrithin  60  days  shall  result  in 
the  alien  being  returned  to  the  custody 
of  the  Service  and  being  examined  as  an 
arriving  alien  applying  for  admission. 
Such  examination  will  be  conducted  in 
accordance  with  the  provisions  of 
section  235(b)(1)  of  the  Act  if  the  alien 
is  inadmissible  under  section 
212(a)(6)(C)  or  212(a)(7)  of  the  Act,  or 
section  240  of  the  Act  if  the  alien  is 
inadmissible  imder  any  other  grounds. 

(iv)  Parole  may  only  be  authorized 
pursuant  to  the  authority  contained  in, 
and  the  standards  prescribed  in,  section 
212(d)(5)  of  the  Act.  The  authority  of  the 
Director  of  the  Nebraska  Service  Center 
to  authorize  parole  from  outside  the 
United  States  imder  this  provision  shall 
expire  on  March  31,  2000. 

(3)  Effect  of  departure  on  an 
outstanding  warrant  of  exclusion, 
deportation,  or  removal.  If  an  alien  who 
is  the  subject  of  an  outstanding  final 
order  of  exclusion,  deportation,  or 
removal  departs  from  the  United  States, 
with  or  without  an  advance  parole 
authorization,  such  final  order  shall  be 
executed  by  the  alien's  departure.  The 
execution  of  such  final  order  shall  not 
preclude  the  applicant  from  filing  an 
Application  for  Permission  to  Reapply 
for  Admission  Into  the  United  States 
After  Deportation  or  Removal  (Form  I- 
212)  in  accordance  with  §  212.2  of  this 
chapter. 

(u)  Tolling  the  physical  presence  in 
the  United  States  provision  for  certain 


individuals.  (1)  Departure  with  advance 
authorization  for  parole.  In  the  case  of 
an  alien  who  departed  the  United  States 
after  having  been  issued  an 
Authorization  for  Parole  of  an  Alien  into 
the  United  States  (Form  1-512),  and  who 
returns  to  the  United  States  in 
accordance  with  the  conditions  of  that 
docxunent,  the  physical  presence  in  the 
United  States  requirement  of  section 
902(b)(1)  of  HRIFA  is  tolled  while  the 
alien  is  outside  the  United  States 
pursuant  to  the  issuance  of  the  Form  I- 
512. 

(2)  Request  for  parole  authorization 
from  outside  the  United  States.  In  the 
case  of  an  alien  who  is  outside  the 
United  States  and  submits  an 
application  for  parole  authorization  in 
accordance  with  paragraph  (1)(2)  of  this 
section,  and  such  application  for  parole 
authorization  is  granted  by  the  Service, 
the  physical  presence  requirement 
contained  in  section  902(b)(1)  of  HRIFA 
is  tolled  from  the  date  the  application  is 
received  at  the  Nebraska  Service  Center 
until  the  alien  is  paroled  into  the  United 
States  pursuant  to  the  issuance  of  the 
Form  1-512. 

(3)  Departure  without  advance 
authorization  for  parole.  In  the  case  of 
an  otherwise-eligible  applicant  who 
departed  the  United  States  on  or  before 
December  31,  1998,  the  physical 
presence  in  the  United  States  provision 
of  section  902(b)(1)  of  HRIFA  is  tolled 
as  of  October  21,  1998,  and  until  July 
12,  1999. 

(v)  Judicial  review  of  HRIFA 
adjustment  of  status  determinations. 
Pursuant  to  the  provisions  of  section 
902(f)  of  HRIFA,  there  shall  be  no 
judicial  appeal  or  review  of  any 
administrative  determination  as  to 
whether  the  status  of  an  alien  should  be 


adjusted  under  the  provisions  of  section 
902  of  HRIFA. 

PART  274A— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

13.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103.  1324a;  8 

CFR  part  2. 

§274a.12    [Amended] 

14.  hi  §  274a.l2,  paragraph  (c)(9)  is 
amended  in  the  second  sentence  by 
removing  the  words  "§245.13(j)  of  this 
chapter"  and  adding  in  their  place  the 
words  "§§245.13(j)  and  245.15{k)  of  this 
chapter". 

§274a.13    [Amended] 

15.  In  §  2 74a.  13,  paragraph  (d)  is 
amended  in  the  first  sentence  by 
removing  the  words  "in  so  far  as  it  is 
governed  by  §  245.13(j)  of  this  chapter" 
and  adding  in  their  place  the  words 
"insofar  as  it  is  governed  by  §§  245.13{j) 
and  245.15(k)  of  this  chapter". 

PART  299— IMMIGRATION  FORMS 

16.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103;  8  CFR  part 
2. 

17.  Section  299.1  is  amended  in  the 
table  by: 

a.  Revising  the  entry  for  Form  "I- 
290C",  and  by 

b.  Adding  the  entry  for  Form  "1—485 
Supplement  C"  in  proper  numerical 
sequence,  to  read  as  follows: 

§  299.1     Prescribed  forms. 


Form  No. 


Edition  date 


Trtle 


1-2900 


02-01-99    Notice  of  Certification. 


1-485  Supplement  C 


04-01-99    HRIFA  Supplement  to  Sup- 
plement C  Form  1-485 
Instructions. 


18.  Section  299.5  is  amended  in  the  table  by  adding  the  entry  for  Form  "1-485  Supplement  C"  in  proper  numerical 
sequence,  to  read  as  follows: 
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§299.5    Display  of  control  numbers. 


INS  form  No. 


INS  form  title 


Currently  as- 
signed OBM 
Control  No. 


M85  S  ipplement  C  HRIFA  Supplement  to  Form  1-485  Instructions 


1115-0229 


Dated:  May  6,  1999. 
Janet  R^no, 

Attorney  General. 

[FR  DoQ  99-11954  Filed  5-11-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMA^  SERVICES 

Office  bf  Public  Health  and  Science; 
Annoivicenient  of  Availability  of 
Grant^for  Adolescent  Family  Life 
Demotjstration  Projects 


aiQs 


AGENCt 

ProgTJ 

OPHS, 

ACTION 


Office  of  Adolescent  Pregnancy 
,  Office  of  Population  Affairs, 
HHS. 
Notice. 


SUMMAI  IY:  The  Office  of  Adolescent 
Pregnapcy  Programs  (OAPP)  requests 
applications  for  care,  prevention  and 
combination  care/prevention  grants 
under  jhe  Adolescent  Family  Life  (AFL) 
Demonktration  Projects  Program.  These 
Title  XJC  grants  are  for  community-based 
and  cotnmunity-supported 
demon  stration  projects  to:  (1)  find 
effecti\  e  means  of  preventing  pregnancy 
by  encouraging  adolescents  to  abstain 
from  sexual  activity  through  provision 
of  age-i  ippropriate  education  on 
sexuall  y  and  decision-making  skills, 
and  (2)  establish  comprehensive  and 
Integra  :ed  approaches  to  the  delivery  of 
service  s  to  pregnant  adolescents, 
adoles(  ent  parents  and  their  children. 

The  Title  XX  statute  contains  a 
provisi  on  limiting  the  amount  of  AFL 
fundin  ;  which  may  be  used  for 
preven  :ion  projects  to  not  more  than 
one-thi  rd  of  the  overall  monies  available 
for  den  lonstration  projects.  In  the  Fiscal 
Year  (J  Y)  1997  and  1998  appropriations 
for  TitK  XX,  as  amended.  Congress 
waivec  this  limitation  by  enacting 
legislal  ion  which  earmarked  the 
raajoril  y  of  AFL  demonstration  funding 
for  prevention  grants,  specifically 
abstine  nee  education  projects  as  defined 
in  the  1  'ersonal  Responsibility  and  Work 
Opporl  unity  Reconciliation  Act  of  1996. 
Althou  jh  the  Senate  Committee  report 
accom]  lanying  the  FY  1999 
approp  riations  act  indicates  that 
contini  led  funding  of  more  prevention 
projects  is  the  intent  of  Congress,  the  FY 
1999  a|  )propriation  for  Title  XX  does 
not  coi  tain  a  similar  provision  waiving 
the  sta'  utory  limit.  In  order  to  continue 
to  func  a  larger  number  of  prevention 
project  5  than  is  allowable  under  the 
statute  the  Department  has  asked 
Congress  to  amend  the  FY  1999 
approp  riation  for  Title  XX  to  include  a 
waiver  of  the  "not  more  than  one-third 
for  pre/ention"  restriction.  The 
Depart  nent  expects  that  such  a  waiver 
will  be  enacted. 

Thu! ,  new  care,  prevention  and 
combii  lation  care/prevention  projects 
under  his  announcement  will  only  be 
funded  if  the  amendment  to  the  FY  1999 
appropriations  act  does  not  pass.  If  this 
amendlnent  is  enacted  before  the  end  of 


the  fiscal  year,  funds  will  not  be 
available  to  support  new  projects  under 
this  announcement.  In  the  event  FY 
1999  funds  are  not  available  for  new 
care,  prevention  and  combination  care/ 
prevention  projects,  applications  will  be 
held  for  review  and  consideration  in  the 
following  fiscal  year,  although  the 
availability  of  funding  in  FY  2000  is 
uncertain. 

To  ensure  that  there  are  adequate 
applications  which  could  be  funded  in 
the  event  the  amendment  is  enacted,  the 
Department  is  also  publishing  a  separate 
notice  in  the  Federal  Register 
announcing  the  aveiilability  of  funds  for 
prevention  demonstration  projects. 
Such  applications  would  be  considered 
for  funding  in  the  event  the  amendment 
described  above  is  enacted. 

If  the  amendment  to  the  FY  1999 
appropriation  for  Tide  XX  is  not 
enacted,  funds  will  be  available  for 
approximately  40  projects  (25  care 
projects  and  15  prevention  projects), 
which  may  be  located  in  any  State,  the 
District  of  Columbia,  the  territories  of 
Puerto  Rico,  the  U.S.  Virgin  Islands, 
Guam,  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Republic  of  Palau,  Republic  of 
the  Marshall  Islands  and  the  Federated 
States  of  Micronesia. 
DATES:  The  closing  date  for  this  grant 
announcement  is  June  28,  1999. 
Applications  will  be  considered  as 
meeting  the  deadline  if  they  are 
postmarked  on  or  before  the  closing 
date.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  All  hand  delivered  applications 
must  be  received  between  the  hours  of 
8:30  a.m.  and  5:00  p.m.  on  or  before  the 
above  closing  date.  Applications  which 
do  not  meet  the  deadline  will  be 
considered  late  applications  and  will  be 
returned  to  the  applicant.  Applications 
will  not  be  accepted  by  fax  or  e-mail. 
The  submission  deadline  will  not  be 
extended. 

ADDRESSES:  Application  kits  consisting 
of  the  appropriate  forms,  a  copy  of  the 
Title  XX  legislation,  and  guidance  on 
the  preparation  of  the  application  may 
be  downloaded  from  the  following 
Internet  address:  www.hhs.gov/progorg/ 
opa/titlexx/ oapp.html.  If  you  do  not 
have  access  to  the  Internet,  you  may 
obtain  a  kit  from  the  Grants 
Management  Office,  Office  of 
Population  Affairs,  4350  East-West 
Highway,  Suite  200,  Bethesda,  MD 
20814.  Written  requests  for  application 
kits  may  be  faxed  to  (301)  594-5981.  All 
completed  applications  must  be 


submitted  to  the  Grants  Management 
Office  at  the  above  mailing  address.  In 
preparing  the  application,  it  is 
important  to  follow  ALL  instructions 
contained  in  the  application  kit. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
OAPP  Program  Office  at  (301)  594-4004. 
Staff  is  available  to  answer  questions 
and  provide  limited  technical  assistance 
in  the  preparation  of  grant  applications. 

SUPPLEMENTARY  INFORMATION:  Titie  XX 
of  the  Public  Health  Service  Act,  42 
U.S.C.  300z.  et  seq.,  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  award  grants  for  demonstration 
projects  to  provide  services  to  pregnant 
and  nonpregnant  adolescents, 
adolescent  parents  and  their  families. 
(Catalog  of  Federal  Domestic  Assistance 
Number  93.995)  Titie  XX  authorizes 
grants  for  three  types  of  demonstration 
projects:  (1)  projects  which  provide 
"care  services"  only  [i.e.,  services  for 
the  provisions  of  care  to  pregnant 
adolescents,  adolescent  parents  and 
their  families);  (2)  projects  which 
provide  "prevention  services"  only  (i.e., 
services  to  prevent  adolescent  sexual 
relations);  and  (3)  projects  which 
provide  a  combination  of  care  and 
prevention  services. 

Under  this  program  announcement, 
OAPP  intends  to  make  available 
approximately  $12  million  to  support  an 
estimated  40  new  demonstration 
projects  (25  care  projects  and  15 
prevention  projects).  An  applicant  may 
submit  a  proposal  for  a  local  care, 
prevention  or  combination  care/ 
prevention  project.  The  awards  for  care 
projects  will  range  fro  $250,000  to 
$350,000.  The  awards  for  prevention 
projects  will  range  from  $150,000  to 
$250,000.  Funding  for  combination 
care/prevention  projects  may  be  higher 
if  in  proportion  to  the  effort  proposed. 

Grants  may  be  approved  for  project 
periods  of  up  to  five  years.  Grants  are 
funded  in  annual  increments  (budget 
periods).  Funding  for  all  approved 
budget  periods  beyond  the  first  year  of 
the  grant  is  contingent  upon  the 
availability  of  funds,  satisfactory 
progress  of  the  project,  and  adequate 
stewardship  of  Federal  funds.  A  grant 
award  may  not  exceed  70  percent  of  the 
total  costs  of  the  project  for  the  first  and 
second  years,  60  percent  of  the  total 
costs  for  the  third  year,  50  percent  for 
the  fourth  year  and  40  percent  for  the 
fifty  year.  The  non-Federal  share  of  the 
project  costs  may  be  provided  in  cash 
expenditures  or  fairly  evaluated  in-kind 
contributions,  including  facilities, 
equipment  and  services. 

We  encourage  application  from 
experienced  organizations  which  are 
currenUy  operating  programs  and  which 
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have  the  capability  of  expanding  and 
enhancing  these  services  to  serve 
significant  numbers  of  adolescents 
according  to  the  guidelines  specified  in 
this  annoiancement. 

The  specific  services  which  may  be 
funded  under  Title  XX  are  listed  below 
under  Care  Programs  and  Prevention 
Programs.  Applicants  who  propose  to 
provide  a  Combination  of  Care  and 
Prevention  Services  Program  must  meet 
the  requirements  for  each  type  of 
program. 

Tne  following  application 
requirements  contain  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13).  These 
information  collections  have  been 
approved  by  OMB  under  control 
number  0937-0189. 

Eligible  Applicants 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  Grants  are  awarded 
only  to  those  organizations  or  agencies 
which  are  determined  to  demonstrate 
the  capability  of  providing  the  proposed 
services  and  meet  the  statutory 
requirements. 

Care  Programs 

Under  this  announcement,  funds  are 
available  for  local  care  demonstrations 
only.  The  project  site  must  be  identified 
in  the  application  rather  than  selected 
after  the  grant  is  awarded. 

Under  the  statute  the  pmpose  of  care 
programs  is  to  establish  innovative, 
comprehensive,  and  integrated 
approaches  to  the  delivery  of  care 
services  for  pregnant  adolescents  and 
adolescent  parents  under  19  years  of  age 
at  program  entry,  with  primary 
emphasis  on  immarried  adolescents 
who  are  1 7  years  old  or  younger  and  for 
their  families.  This  includes  young 
fathers  and  their  families. 

The  OAPP  encourages  the  submission 
of  care  applications  which  propose  to 
do  the  following:  (1)  Add  care  services 
to  supplement  existing  adolescent 
health  services  in  school,  hospital  or 
other  community  settings,  (2)  provide 
care  services  to  minority  or  other 
disadvantaged  population,  (3)  continue 
services  to  clients  after  the  delivery  of 
the  baby  to  enable  them  to  acquire  good 
parenting  skills  and  to  ensure  that  their 
children  are  developing  normally 
physically,  intellectually  and 
emotionally,  (4)  stress  self-sufficiency 
skills,  such  as  school  completion  (in 
mainstream  or  alternative  schools  and 
GED  programs)  and/or  job  training 
preparation  and  placement,  and  (5) 
involve  males  and  promote  male 
responsibility.  Applicants  should  base 


their  approaches  upon  an  assessment  of 
existing  programs  and,  where 
appropriate,  upon  efforts  to  establish 
better  coordination,  integration  and 
linkages  among  such  existing  programs. 

Applicants  for  care  projects  are 
required  to  provide,  either  directly  or  by 
referral,  the  following  10  core  services: 

(1)  Pregnancy  testing  and  maternity 
counseling; 

(2)  Adoption  coimseling  and  referral 
services  which  present  adoption  as  an 
option  for  pregnant  adolescents, 
including  referral  to  licensed  adoption 
agencies  in  the  community  if  the 
eligible  grant  recipient  is  not  a  licensed 
adoption  agency; 

(3)  Primary  and  preventive  health 
services,  including  prenatal  and 
postnatal  care; 

(4)  Nutrition  information  and 
counseling; 

(5)  Referral  for  screening  and 
treatment  of  STDs; 

(6)  Referral  to  appropriate  pediatric 
care; 

(7)  Educational  services  relating  to 
family  life  problems  associated  with 
adolescent  premarital  sexual  relations 
including: 

(a)  Information  about  adoption, 

(b)  Education  on  the  responsibilities 
of  sexuality  and  parenting. 

(c)  The  development  of  material  to 
support  the  role  of  parents  as  the 
providers  of  sex  education,  and 

(d)  Assistance  to  parents,  schools, 
youth  agencies  and  health  providers  to 
educate  adolescents  and  preadolescents 
concerning  self-discipline  and 
responsibility  in  human  sexuality; 

(8)  Appropriate  educational  and 
vocational  services; 

(9)  Mental  health  services  and  referral 
to  mental  health  services  and  to  other 
appropriate  physical  health  services; 
and 

(10)  Cotmseling  and  referral  for  family 
planning  services. 

Note:  Funds  provided  under  Title  XX  may 
not  be  used  for  the  provision  of  femily 
planning  services  other  than  counseling  and 
referral  services  unless  appropriate  family 
planning  services  are  not  otherwise  available 
in  the  community.  In  accordance  with  sec. 
3006{a)(17)  of  Title  XX  (42  U.S.C.  300z- 
5(a)(17)),  applicants  must  make  maximum 
use  of  services  available  under  the  Title  X 
Family  Planning  Program  in  providing  this 
required  core  service. 

In  addition  to  the  10  required  core 
services  listed  above,  applicants  for  care 
projects  may  provide  any  of  the 
following  supplemental  services: 

(1)  Referral  to  licensed  residential 
care  or  maternity  home  services; 

(2)  Child  care  sufficient  to  enable  the 
adolescent  parent  to  continue  education 
or  to  enter  into  employment; 


(3)  Consumer  education  and 
homemaking; 

(4)  Counseling  for  the  immediate  and 
extended  family  members  of  the  eligible 
person; 

(5)  Transportation;  and 

(6)  Outreach  services  to  families  of 
adolescents  to  discourage  sexual 
relations  among  unemancipated  minors. 

Prevention  Programs 

Under  this  announcement,  funds  are 
available  for  local  prevention  projects 
only.  The  project  site  must  be  identified 
in  the  application  rather  than  selected 
after  the  grant  is  awarded. 

The  primary  purpose  of  prevention 
programs  is  to  find  effective  means  of 
reaching  adolescents,  both  male  and 
female,  before  they  become  sexually 
active  to  encourage  them  to  abstain  from 
sexual  activity.  There  is  general 
agreement  that  early  initiation  of  sexual 
activity  brings  not  only  the  risk  of 
unintended  pregnancy  but  also 
substantial  health  risks  to  adolescents, 
primarily  infection  from  sexually 
transmitted  diseases  (STDs),  including 
HTV.  Accordingly,  applicants  must 
provide  services  that  help  pre- 
adolescents and  yoimg  adolescents 
acquire  knowledge  and  skills  that  will 
instill  healthy  attitudes  and  encourage 
and  support  the  postponement  of  early 
sexual  activity.  Any  information 
provided  for  adolescents  who  may  be  or 
become  sexually  active,  which  relates  to 
reducing  the  risk  of  unintended 
pregnancy  and  disease,  must  be 
medically  accurate  and  must  be 
presented  within  the  context  that 
abstinence  is  the  best  choice  and  is  what 
the  project  recommends. 

Under  this  announcement,  applicants 
may  propose  to  develop  and  test  new 
and/or  innovative  approaches  aimed  at 
promoting  and  fostering  abstinence 
among  adolescents.  These  approaches 
may  consist  of  a  variety  of  activities 
such  as  health,  social,  cultural, 
educational,  economic  and  recreational 
activities,  or  combinations  of  all  of 
these.  Applicants  may  also  propose  to 
develop  and  test  new  prevention 
curricula  and  materials,  update  existing 
curricula,  use  existing  educational 
materials/curricula,  or-jjse  any 
combination  of  these  materials,  to 
implement  their  prevention 
demonstration  projects.  However,  all 
materials  and  activities  must  be  within 
the  scope  of  the  Title  XX  services  listed 
below. 

OAPP  encourages  the  submission  of 
prevention  applications  which  propose 
to  do  the  following:  (1)  Add  prevention 
services  to  supplement  existing 
adolescent  health  education  programs  or 
health  service  programs  in  school  or 
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other  <  oininunity  settings,  (2)  provide 
prever  tion  services  to  minority  or  other 
disadvantaged  populations,  (3)  include 
medici  illy  accurate  information  on 
sexual  ty,  contraception,  sexually 
transniitted  diseases  (STDs)  and  HIV/ 
AIDS,  4)  offer  educational  services  to 
parent  >  to  assist  them  in  commimicating 
with  t]  leir  children  about  sexuality, 
conti-a  :eption,  STDs  and  HTV/AIDS,  and 
(5)  involve  males  and  promote  male 
respon  sibility. 

Und  it  the  statutory  requirements  of 
Title  >  X,  applicants  for  prevention 
progra  ns  are  not  required  to  provide 
any  spscific  array  of  services;  a  proposal 
may  ii  elude  any  one  or  more  of  the 
follow  ng  services  as  appropriate: 

(1)  E  ducational  services  relating  to 
family  life  and  problems  associated  with 
adoles  :ent  premarital  sexual  relations 
includ  ing: 

(a)  Ii  iformation  about  adoption, 

(h)  E  ducation  on  the  responsibilities 
of  sexi  lality  and  parenting, 

(c)  1  he  development  of  material  to 
suppoit  the  role  of  parents  as  the 
providfers  of  sex  education,  and 

(d)  ^  .ssistance  to  parents,  schools, 
youth  igencies  and  health  providers  to 
educat  b  adolescents  and  preadolescents 
concerning  self-discipline  and 
resporisibility  in  human  sexuality; 

Ippropriate  educational  and 

mal  services; 

^oimseling  for  the  immediate  and 

id  family  members  of  the  eligible 


transportation; 
itreach  services  to  families  of 

cents  to  discourage  sexual 

IS  among  unemancipated  minors; 

Referral  for  screening  and 

Bnt  of  STDs; 

regnancy  testing  and  maternity 
counseling;  and 

(8)  Mutrition  information  and 
counst  iling. 

Combi  nation  Care  and  Prevention 
Services  Programs 

Applicants  proposing  to  provide  both 
care  and  prevention  services  must  meet 
the  requirements  for  both  categories  as 
described  above.  They  must  also 
propoi  e  to  make  a  substantial  effort  in 
each  o '  the  two  aseas  and  indicate 
clearly  in  the  application  and  budget  the 
propohion  of  effort  to  be  expanded  in 
each  c  imponent. 

It  sb  ould  be  noted  that,  in  all  Title  XX 
programs,  including  care,  prevention 
and  ccmbination  care/prevention 
progro  ms,  grantees  may  not  teach  or 
promc  te  religion  in  their  AFL  projects. 
Each  ^  rant  project  must  be  accessible  to 
the  pu  blic  generally,  not  just  to  those  of 
a  part,  cular  religious  affiliation.  All 
progrt  mming  activities  and  program 


curriculum  materials  must  contain 
medically  accurate  information,  and 
must  remain  neutral  on  abortion.  Upon 
approval  for  funding,  all  curricula  and 
related  educational  materials  must  be 
submitted  to  OAPPfor  review  and 
approval  prior  to  use  in  AFL  project. 

In  addition,  Under  sec.  2011(a)  of  the 
Act.  AFL  projects  may  not  provide 
abortions  or  abortion  counseling  or 
referral  either  directly  or  through  sub- 
contract and  may  not  advocate,  promote 
or  encourage  abortion.  However,  if  both 
the  adolescent  and  her  parents  request 
abortion  counseling,  a  project  may 
provide  referral  for  such  counseling. 

Evaluation 

Section  2006(b)(1)  of  Tide  XX 
requires  each  grantee  to  expend  at  least 
one  percent  but  not  more  than  five 
percent  of  the  Federal  funds  received 
under  Tide  XX  on  evaluation  of  the 
project.  As  this  is  a  demonstration 
program,  all  applications  are  required  to 
have  an  evaluation  component  of  high 
'quality  consistent  with  the  scope  of  the 
proposed  project  and  the  funding  level. 
All  project  evaluations  should  monitor 
program  processes  to  determine  whether 
the  program  has  been  carried  out  as 
planned  and  measure  the  program's 
outcomes.  Waivers  of  the  five  percent 
limit  on  evaluation  may  be  granted  in 
cases  where  a  more  rigorous  or 
comprehensive  evaluation  effort  is 
proposed  (see  sec.  2006(b)(1)). 

Section  2006(b)(2)  of  Title  XX 
requires  that  the  evaluations  required  by 
sec.  2006(b)(1)  be  conducted  by  an 
organization  or  entity  independent  of 
the  grantee  providing  services.  To  assist 
in  conducting  the  evaluations,  each 
grantee  shall  develop  a  working 
relationship  with  a  college  or  imiversity 
located  in  the  grantee's  state  which  will 
provide  or  assist  in  providing 
monitoring  and  evaluation  of  services. 
The  OAPP  strongly  recommends 
extensive  collaboration  between  the 
applicant  organization  and  the  proposed 
evaluator  in  the  development  of  the 
intervention,  development  of  the 
evaluation  hypothesis(es),  identification 
of  the  variables  to  be  measured  and  a 
timetable  for  initiation  of  the 
intervention,  baseline  measurement, 
and  ongoing  evaluation  data  collection 
and  analysis.  In  the  preparation  of  the 
application  for  Tide  XX  funds,  OAPP 
encourages  applicants  to  work  with  the 
proposed  evaluator  to  ensiire  that  the 
evaluation  plan  is  detailed  and. 
consistent  with  the  project's  proposed 
goals  and  objectives. 

Application  Requirements 

Applications  must  be  submitted  on 
the  forms  supplied  (PHS  516  1-1, 


Revised  5/96)  and  in  the  maimer 
prescribed  in  the  application  kits 
provided  by  the  OAPP.  Applicants  are 
required  to  submit  an  application  signed 
by  an  individual  authorized  to  act  for 
the  applicant  agency  or  organization 
and  to  assume  for  the  organization  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 

Applicants  must  be  familier  with  Titie 
XX  in  its  entirety  to  ensure  that  they 
have  complied  with  all  applicable 
requirements.  A  copy  of  the  legislation 
is  included  in  the  application  kit. 

Additional  Requirements 

Applicants  for  grants  must  also  meet 
both  of  the  following  requirements  (each 
year): 

(1)  Requirements  for  Review  of  an 
Application  by  the  Governor.  Section 
2006(e)  of  Title  XX  requires  that  each 
applicant  shall  provide  the  Governor  of 
the  State  in  which  the  applicant  is 
located  a  copy  of  each  application 
submitted  to  OAPP  for  a  grant  for  a 
demonstration  project  for  services  under 
this  Title.  The  Governor  has  60  days 
from  the  receipt  date  in  which  to 
provide  comments  to  the  applicant. 

An  applicant  may  comply  with  this 
requirement  by  submitting  a  copy  of  the 
application  to  the  Governor  of  die  State 
in  which  the  appplicant  is  located  at  the 
same  time  the  application  is  submitted 
to  OAPP.  To  inform  the  Governor's 
office  of  the  reason  for  the  submission, 
a  copy  of  this  notice  should  be  attached 
to  the  application. 

(2)  Requirements  for  Review  of  an 
Application  Pursuant  to  Executive 
Order  12372  (SPOC  Requirements). 
Applications  under  this  announcement 
are  subject  to  the  review  requirements  of 
E.O.  12372,  "Intergovernmental  Review 
of  Federal  Programs,"  as  implemented 
by  45  CFR  part  100,  "Intergovernmental 
Review  of  Department  of  Health  and 
Human  Services  Programs  and 
Activities."  E.O.  12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications.  As  soon  as  possible,  the 
applicant  (other  than  Federally- 
recognized  Indian  tribal  governments) 
should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  each  state  in  the  area 
to  be  served.  The  application  kit 
contains  the  currendy  available  listing 
of  the  SPOCs  which  have  elected  to  be 
informed  of  the  submission  of 
applications.  For  those  states  not 
represented  on  the  listing,  further 
inquiries  should  be  made  by  the 
applicant  regarding  submission  to  the 
relevant  SPOC.  The  SPOCs  comment(s) 
should  be  forwarded  to  the  Grants 
Management  Office,  Office  of 
Population  Affairs,  4350  East-West 


Federal  Register/Vol.  64,  No.  91 /Wednesday,  May  12,  1999/Notices 


25779 


Highway,  Suite  200,  Bethesda,  MD 
20814.  The  SPOC  has  60  days  from  the 
closing  date  of  this  announcement  to 
submit  any  comments. 

Application  Consideration  and 
Assessment 

Apphcations  which  are  judged  to  be 
late  or  which  do  not  conform  to  the 
reqirements  of  this  program 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  so  notified, 
and  the  applications  will  be  returned. 
All  other  applications  will  be  reviewed 
by  a  multi-disciplinary  panel  of 
independent  reviewers  and  assessed 
according  to  the  following  criteria: 

(1)  The  capacity  of  the  proposed 
applicant  organization  to  provide  rapid 
and  effective  use  of  resources  needed  to 
conduct  the  project,  collect  data  and 
evaluate  it.  This  includes  personnel, 
time  and  facilities.  (30  points) 

(2)  The  applicant's  rationale  for  use  of 
the  proposed  approach  and  its  worth  for 
testing  and/or  replication  based  upon  its 
previous  demonstration,  review  of  the 
literature  and/or  evaluation  findings. 
(20  points) 

(3)  The  applicant's  presentation  of  an 
appropriate  project  design,  consistent 
with  the  requirements  of  Title  XX, 
including  a  clear  statement  of  goals  and 
objectives,  reasonable  methods  for 


achieving  the  objectives,  a  reasonable 
workplan  and  timetable  and  a  clear 
statement  of  results  or  benefits 
expected.  (30  points) 

(4)  The  applicant's  presentation  of  a 
detailed  evaluation  plan,  indicating  an 
understanding  of  program  evaluation 
methods  and  reflecting  a  practical, 
technically  sound  approach  to  assessing 
the  project's  achievement  of  program 
objectives.  (20  points) 

Final  grant  award  decisions  will  be 
made  by  the  Deputy  Assistant  Secretary 
for  Population  Affairs.  In  making  these 
decisions,  the  Deputy  Assistant 
Secretary  for  Population  Affairs  will 
take  into  account  the  extent  to  which 
grants  recommended  for  approval  will 
provide  an  appropriate  geographic 
distribution  of  resources,  the  priorities 
in  sec.  2005(a),  and  the  other  factors  in 
sec.  2005,  including  consideration  of: 

(1)  The  applicant's  capacity  to 
administer  funds  responsibly; 

(2)  The  incidence  of  adolescent 
pregnancy  and  the  availability  of 
services  in  the  geographic  area  to  be 
served; 

(3)  The  population  to  be  served; 

(4)  The  community  commitment  to 
and  involvement  in  planning  and 
implementation  of  the  demonstration 
project; 


(5)  The  organizational  model(s)  for 
delivery  of  service; 

(6)  The  usefulness  for  policymakers 
and  service  providers  of  the  proposed 
project  and  its  potential  for 
complementing  existing  adolescent 
health  models; 

(7)  The  reasonableness  of  the 
estimated  cost  to  the  government 
considering  the  anticipated  results. 

OAPP  does  not  release  information 
about  individual  applications  during  the 
review  process  until  final  funding 
decisions  have  been  made.  When  these 
decisions  have  been  made,  applicants 
will  be  notified  by  letter  of  the  outcome 
of  their  applications.  The  official 
docimient  notifying  an  applicant  that  an 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
amoimt  of  money  awarded,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  and  the  amount  of 
funding  to  be  contributed  by  the  grantee 
to  project  costs. 

Dated:  April  26.  1999. 

Denese  O.  Shervington, 

Deputy  Assistant  Secretary  for  Population 
Affairs. 

(FR  Doc.  99-11981  Filed  5-11-99;  8:45  am] 
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DEPAF  TMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  6f  Public  Health  and  Science; 
Announcement  of  Avalial>ility  of 
Grants  {for  Adolescent  FamMy  Life 
itovtion  Projects 

AGENCV:  Office  of  Adolescent  Pregnancy 
Programs,  Office  of  Populations  Affairs, 
OPHS.  HHS. 
ACTIONd  Notice. 

SUMMAiIy:  The  Office  of  Adolescent 
Pregnaicy  Programs  (OAPP)  requests 
applications  for  prevention  grants  under 
the  Ad(^lescent  Family  Life  (AFL) 
Demonstration  Projects  Program.  These 
Title  XX  grants  are  for  community-based 
and  community-supported 
demonstration  projects  to  find  effective 
means  <)f  preventing  pregnancy  by 
encouraging  adolescents  to  abstain  from 
sexual  ictivity  through  provision  of  age- 
appropriate  education  on  sexuality  and 
decisioti-making  skills.  Although 
adolesdents  under  age  19  are  eligible  for 
services,  the  OAPP  is  particularly 
interesopd  in  projects  which  target  youth 
ages  9  So  14. 

The  Title  XX  statute  contains  a 
provision  limiting  the  amount  of  AFL 
funding  which  may  be  used  for 
preventfon  projects  to  not  more  than 
one-thii  d  of  the  overall  monies  available 
for  dem  Dnstration  projects.  In  the  Fiscal 
Year  (F  0  1997  and  1998  appropriations 
for  Titl<  XX,  as  amended.  Congress 
waived  this  limitation  by  enacting 
legislati  on  which  earmarked  the 
majoritj  of  AFL  demonstration  funding 
for  pretention  grants,  specifically 
abstinei  ice  education  projects  as  defined 
in  the  P  srsonal  Responsibility  and  Work 
Opportinity  Reconciliation  Act  of  1996. 
Although  the  Senate  Committee  report 
accom^ying  the  FY  1999 
appropiiations  act  indicates  that 
continued  funding  of  more  prevention 
projects  is  the  intent  of  Congress,  the  FY 
1999  appropriation  for  Tide  XX  does 
not  contain  a  similar  provision  waiving 
the  statutory  limit.  In  order  to  continue 
to  fund  a  larger  number  of  prevention 
projects  than  is  allowable  under  die 
statute,  khe  Department  has  asked 
Congress  to  amend  the  FY  1999 
appropfiation  for  Title  XX  to  include  a 
waiver  of  the  "not  more  than  one-third 
for  prevention"  restrictions.  The 
Depart!  lent  expects  that  such  a  waiver 
will  be  macted. 

Thus,  funding  for  new  abstinence 
educatii  )n  prevention  projects  under 
this  am  oimcement  is  contingent  upon 
the  enai  :tment  of  an  amendment  to  the 
FY  1991 1  appropriations  act.  If  this 
amendi  lent  does  not  pass  before  the 
end  of  t  le  fiscal  year,  funds  will  not  be 


available  to  support  new  projects  under 
this  announcement.  In  the  event  FY 
1999  funds  are  not  available  for  new 
abstinence  education  prevention 
projects,  applications  will  be  held  for 
review  and  consideration  in  the 
following  year,  although  the  availability 
of  funding  in  FY  2000  is  uncertain. 

To  ensm-e  that  there  are  adequate 
applications  which  could  be  fimded  in 
the  event  the  amendment  is  not  enacted, 
the  Department  is  also  publishing  a 
separate  notice  in  the  Federal  Register 
announcing  the  availability  of  funds  for 
care,  prevention  and  combination  care/ 
prevention  demonstration  projects. 
Such  applications  would  be  considered 
for  funding  in  the  event  the  amendment 
described  above  is  not  enacted. 

If  the  amendment  to  the  FY  1999 
appropriation  for  TiUe  XX  is  enacted, 
funds  will  be  available  for 
approximately  15-20  projects,  which 
may  be  located  in  any  State,  the  District 
of  Colimibia,  the  territories  of  Puerto 
Rico,  the  U.S.  Virgin  Island,  Guam, 
American  Samoa,  Commonwealth  of  the 
Northern  Mariana  Islands,  Republic  of 
Palau,  Republic  of  the  Marshall  Islands 
and  the  Federal  States  of  Micronesia. 
DATES:  The  closing  date  for  this  grant 
announcement  is  June  28,  1999. 
Applications  will  be  considered  as 
meeting  the  deadline  if  they  are 
postmarked  on  or  before  the  closing 
date.  A  legible  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  All  hand  delivered  applications 
must  be  received  between  the  hours  of 
8:30  am  and  5:00  pm  on  or  before  the 
above  closing  date.  Applications  which 
do  not  meet  the  deadline  will  be   ■ 
considered  late  applications  and  will  be 
returned  to  the  applicant.  Applications 
will  not  be  accepted  by  fax  or  e-mail. 
The  submission  deadline  will  not  be 
extended. 

ADDRESSES:  Application  kits  consisting 
of  the  appropriate  forms,  a  copy  of  the 
Title  XX  legislation,  and  guidance  on 
the  preparation  of  the  application  may 
be  downloaded  from  the  following 
Internet  address:  www.hhs.gov/progorg/ 
opa/titlexx/oapp.himl.  If  you  do  not 
have  access  to  the  Internet,  you  may 
obtain  a  kit  from  the  Grants 
Management  Office,  Office  of 
Population  Affairs,  4350  East-West 
Highway,  Suite  200,  Bethesda,  MD 
20814.  Written  requests  for  application 
kits  may  be  faxed  to  (301)  594-5981.  All 
completed  applications  must  be 
submitted  to  the  Grants  management 
Office  at  the  above  mailing  address.  In 
preparing  the  applications,  it  is 


important  to  follow  ALL  instructions 
contained  in  the  application  kit. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
OAPP  Program  Office  at  (301)  594-4004. 
Staff  is  available  to  answer  questions 
and  provide  limited  technical  assistance 
in  the  preparation  of  grant  applications. 

SUPPLEMENTARY  INFORMATION:  Tide  XX 
of  the  Public  Health  Service  Act,  42 
U.S.C.  300z.  et  seq.,  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  award  grants  for  demonstration 
projects  to  provide  services  to  pregnant 
and  nonpregnant  adolescents, 
adolescent  parents  and  their  families. 
(Catalog  of  Federal  Domestic  Assistance 
Nvunber  93.995)  tide  XX  authorizes 
grants  for  three  types  of  demonstration 
projects:  (1)  Projects  which  provide 
"care  services"  only  (i.e.,  services  for 
the  provisions  of  care  to  pregnant 
adolescents,  adolescent  parents  and 
their  family);  (2)  projects  which  provide 
"prevention  services"  only  (i.e.,  services 
to  prevent  adolescent  sexual  relations); 
and  (3)  projects  which  provide  a 
combination  of  care  and  prevention 
services. 

Under  this  program  announcement, 
OAPP  intends  to  make  available 
approximately  $3  million  to  support  an 
estimated  15-20  new  prevention 
demonstration  projects  only.  The 
awards  will  range  from  $150,000  to 
$250,000.  Grants  may  be  approved  for 
project  periods  of  up  to  five  years. 
Grants  are  funded  in  annual  increments 
(budget  periods).  Funding  for  all 
approved  budget  periods  beyond  the 
first  year  of  the  grant  is  contingent  upon 
the  availability  of  funds,  satisfactory 
progress  of  the  project,  and  adequate 
stewardship  of  Federal  funds.  A  grant 
award  may  not  exceed  70  percent  of  the 
total  costs  of  the  project  for  the  first  and 
second  years,  60  percent  of  the  total 
costs  for  the  third  year,  50  percent  of  the 
fourth  year  and  40  percent  for  the  fifth 
year.  The  non-Federal  share  of  the 
project  costs  may  be  provided  in  cash 
expenditures  or  fairly  evaluated  in-kind 
contributions,  including  facilities, 
equipment  and  services. 

An  applicant  may  submit  a  proposal 
for  a  local  or  state-wide  prevention 
project.  We  encourage  applications  from 
experienced  organizations  which  are 
currently  operating  programs  and  which 
have  the  capability  of  expanding  and 
enhancing  these  services  to  serve 
significant  numbers  of  adolescents 
according  to  the  guidelines  specified  in 
this  announcement. 

The  specific  prevention  services 
which  may  be  funded  under  Title  XX 
are  listed  below  under  Prevention 
Programs. 
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The  following  application 
requirements  contain  information 
collections  subject  to  OMB  approval 
under  the  Paperwork.  Reduction  Act  of 
1995  (Pub.  L.  104-13).  These 
information  collections  have  been 
approved  by  OMB  under  control 
number  0937-0189. 

Eligible  Applicants 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  Grants  are  awarded 
only  to  those  organizations  or  agencies 
which  are  determined  to  demonstrate 
the  capability  of  providing  the  proposed 
services  and  meet  the  statutory 
requirements. 

Prevention  Programs 

Under  this  announcement,  funds  are 
available  for  local  or  state-wide  projects. 
The  primary  purpose  of  prevention 
programs  is  to  find  effective  means  of 
reaching  adolescents,  both  male  and 
female,  before  they  become  sexually 
active  to  encourage  them  to  abstain  from 
sexual  activity.  There  is  general 
agreement  that  early  initiation  of  sexual 
activity  brings  not  only  the  risk  of 
unintended  pregnancy  but  also 
substantial  health  risks  to  adolescents, 
primarily  infection  with  sexually 
transmitted  diseases  (STDs),  including 
HTV.  Accordingly,  applicants  must 
provide  services  that  help  pre- 
adolescents  and  young  adolescents 
acquire  knowledge  and  skills  that  will 
instill  healthy  attitudes  and  encourage 
and  support  abstinence  fi'om  sexual 
activity.  Any  information  provided  for 
adolescents  who  may  be  or  become 
sexually  active,  which  relates  to 
reducing  the  risk  of  unintended 
pregnancy  and  disease,  must  be 
medically  accurate  and  must  be 
presented  within  the  context  that 
abstinence  is  the  best  choice  and  is  what 
the  project  reconmiends. 

Programs  must  not  be  inconsistent 
with  abstinence  educational  as  defined 
in  the  "Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  of 
1996,"  Pub.  L.  No.  104-193. 
Accordingly,  imder  this  announcement 
the  term  "abstinence  education"  means 
an  education  or  motivational  program 
which: 

A.  Has  as  its  exclusive  purpose, 
teaching  the  social,  psychological,  and 
health  gains  to  be  realized  by  abstaining 
from  sexual  activity; 

B.  Teaches  abstinence  from  sexual 
activity  outside  marriage  as  the 
expected  standard  for  all  school  age 
children; 

C.  Teaches  that  abstinence  from 
sexual  activity  is  the  only  certain  way 
to  avoid  out-of-wedlock  pregnancy. 


sexually  transmitted  diseases,  and  other 
associated  with  problems; 

D.  Teaches  that  a  mutually  faithful 
monogamous  relationship  in  context  of 
marriage  is  the  expected  standard  of 
human  sexual  activity; 

E.  Teaches  that  sexual  activity  outside 
of  the  context  of  marriage  is  likely  to 
have  harmful  psychological  and 
physical  effects; 

F.  Teaches  that  bearing  children  out- 
of-wedlock  is  likely  to  have  harmful 
consequences  for  the  child,  the  child's 
parents,  and  society; 

G.  Teaches  young  people  how  to 
reject  sexual  advances  and  how  alcohol 
and  drug  use  increases  vulnerability  to 
sexual  advances;  and, 

H.  Teaches  the  importance  of 
attaining  self-sufficiency  before 
engaging  in  sexual  activity. 

Under  the  statutory  requirements  of 
Title  XX,  applicants  for  prevention 
programs  are  not  required  to  provide 
any  specific  array  of  services.  OAPP 
encourages  the  submission  of 
applications  which  focus  on  educational 
services  relating  to  family  life  and 
which  teach  the  social,  psychological 
and  health  gains  to  be  realized  by 
abstaining  from  sexual-activity. 

The  legislation  also  permits  a 
proposal  to  include  any  one  or  more  of 
the  following  services  as  appropriate: 

(1)  Educational  services  relating  to 
family  life  and  problems  associated  with 
adolescent  premarital  sexual  relations 
including: 

(a)  Information  about  adoption, 

(b)  Education  on  the  responsibilities 
of  sexuality  and  parenting, 

(c)  The  development  of  material  to 
support  the  role  of  parents  as  the 
providers  of  sex  education,  and 

(d)  Assistance  to  parents,  schools, 
youth  agencies  and  health  providers  to 
educate  adolescents  and  preadolescents 
concerning  self-discipline  and 
responsibility  in  hmnan  sexuality; 

(2)  Appropriate  educational  and 
vocational  services; 

(3)  Counseling  for  the  immediate  and 
extended  family  members  of  the  eligible 
person; 

(4)  Transportation; 

(5)  Outreach  services  to  families  of 
adolescents  to  discourage  sexual 
relations  among  unemancipated  minors; 
and 

(6)  Nutrition  information  and 
coimseling. 

Under  this  announcement,  applicants 
may  propose  to  develop  and  test  new 
and/or  innovative  approaches  to 
abstinence  education  aimed  at 
promoting  and  fostering  abstinence 
among  adolescents.  These  approaches 
may  consist  of  a  variety  of  activities 
such  as  health,  social,  cultural. 


economic  and  recreational  activities,  or 
combinations  of  all  of  these,  as  long  as 
they  contain  an  educational  component. 
Applicants  may  also  propose  to  develop 
and  test  new  prevention  curricula  and 
materials,  update  existing  curricula,  use 
existing  educational  materials/ 
curricula,  or  use  any  combinations  of 
these  materials,  to  implement  their 
prevention  demonstration  projects. 
However,  all  materials  and  activities 
must  not  be  inconsistent  with 
"abstinence  education,"  and  must  be 
within  the  scope  of  the  Title  XX  services 
listed  above. 

It  should  be  noted  that  grantees  may 
not  teach  or  promote  religion  in  their 
AFL  project.  Each  grant  project  must  be 
accessible  to  the  public  generally,  not- 
just  to  those  of  a  particular  religious 
affiliation.  All  programming  activities 
and  program  curriculum  materials  must 
contain  medically  accurate  information, 
and  must  remain  neutral  on  abortion. 
Upon  approval  for  funding,  all  curricula 
and  related  educational  materials  must 
be  submitted  to  OAPP  for  review  and 
approval  prior  to  use  in  the  AFL  project. 

In  addition,  under  sec.  201J(ajofthe 
Act,  AFL  projects  may  not  provide 
abortions  or  abortion  counseling  or 
referral  either  directly  or  through  sub- 
contract and  may  not  advocate,  promote 
or  encourage  abortion.  However,  if  both 
the  adolescent  and  her  parents  request 
abortion  counseling,  a  project  may 
provide  referral  for  such  counseling. 

Evaluation 

Section  2006(b){l)  of  Title  XX 
requires  each  grantee  to  expend  at  least 
one  percent  but  not  more  than  five 
percent  of  the  Federal  funds  received 
under  Title  XX  on  evaluation  of  the 
project.  As  this  is  a  demonstration 
program,  all  applications  are  required  to 
have  an  evaluation  component  of  high 
quality  consistent  with  the  scope  of  the 
proposed  project  and  the  funding  level. 
All  project  evaluations  should  monitor 
program  processes  to  determine  whether 
the  program  has  been  carried  out  as 
plaimed  and  measure  the  program's 
outcomes.  Waivers  of  the  five  percent 
limit  on  evaluation  may  be  granted  in 
cases  where  a  more  rigorous  or 
comprehensive  evaluation  effort  is 
proposed  [see  sec.  2006(b)(1)). 

Section  2006(b)(2)  of  Title  XX 
requires  that  the  evaluations  required  by 
sec.  2006(b)(1)  be  conducted  by  an 
organization  or  entity  independent  of 
the  grantee  providing  services.  To  assist 
in  conducting  the  evaluations,  each 
grantee  shall  develop  a  working 
relationship  with  a  college  or  uiiiversity 
located  in  the  grantee's  state  which  will 
provide  or  assist  in  providing 
monitoring  and  evaluation  of  services. 
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The  Oi  lPP  strongly  recommends 
extensi  ve  collaboration  between  the 
applicc  nt  organization  and  the  proposed 
evalualor  in  the  development  of  the 
intervention,  development  of  the 

on  hypothesis(es),  identification 
>|ariables  to  be  measured  and  a 

e  for  initiation  of  the 
ention,  baseline  measurement, 
on  joing  evaluation  data  collection 
analysis.  In  the  preparation  of  the 
on  for  Title  XX  funds.  OAPP 
encourages  applicants  to  work  with  the 
proposed  evaluator  to  ensure  that  the 
evaluation  plan  is  detailed  and 
consist  ;nt  with  the  project's  proposed 
goals  and  objectives. 

Applici  ttion  Requirements 

Appl  ications  must  be  submitted  on 
fonjis  supplied  (PHS  5161-1, 
5/96)  and  in  the  manner 
)ed  in  the  application  kits 
by  the  OAPP.  Applicants  are 
to  submit  an  application  signed 
1  [dividual  authorized  to  act  for 
app  licant  agency  or  organization 
i  issume  for  the  organization  the 
i  ons  imposed  by  the  terms  and 
conditi  jns  of  the  grant  award. 
Appl  icants  must  be  familiar  with  Title 
entirety  to  ensure  that  they 
cc  mplied  with  all  applicable 
require  nents.  A  copy  of  the  legislation 
is  included  in  the  application  kit. 

Additic  nal  Requirements 

Appl  icants  for  grants  must  also  meet 
both  of  the  following  requirements  (each 
year): 

(1 )  /?( iquirements  for  Review  of  an 
Applia  \tion  by  the  Governor.  Section 
2006(el  of  Title  XX  requires  that  each 
applicant  shall  provide  the  Governor  of 
the  Stal  e  in  which  the  applicant  is 
located  a  copy  of  each  application 
submiti  ed  to  OAPP  for  a  grant  for  a 
demon!  tration  project  for  services  under 
this  Tit  e.  The  Governor  has  60  days 
from  th  B  receipt  date  in  which  to 
provide  comments  to  the  applicant. 

An  a  )plicant  may  comply  with  this 
require  nent  by  submitting  a  copy  of  the 
applica  tion  to  the  Governor  of  the  State 
in  whic  h  the  applicant  is  located  at  the 
same  ti  ne  the  application  is  submitted 
to  OAP '.  To  inform  the  Governor's 
office  0  ■  the  reason  for  the  submission, 
a  copy  )f  this  notice  should  be  attached 
to  the  a  jplication. 

(2)  /?(  quirements  for  Review  of  an 
Applia  ttion  Pursuant  to  Executive 
Order  1 2372  (SPOC  Requirements). 
Applici  itions  under  this  announcement 


XX  in 
have 


are  subject  to  the  review  requirements  of 
E.O.  12372,  "Intergovenmiental  Review 
of  Federal  Programs,"  as  implemented 
by  45  CFR  part  100,  "Intergovernmental 
Review  of  Department  of  Health  and 
Human  Services  Programs  and 
Activities."  E.O.  12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Ffederal  assistance 
applications.  As  soon  as  possible,  the 
applicant  (other  than  Federally- 
recognized  Indian  tribal  governments) 
should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  each  state  in  the  area 
to  be  served.  The  application  kit 
contains  the  currently  available  listing 
of  the  SPOCs  which  have  elected  to  be 
informed  of  the  submission  of 
applications.  For  those  states  not 
represented  on  the  listing,  further 
inquiries  should  be  made  by  the 
applicant  regarding  submission  to  the 
relevant  SPOC.  The  SPOCs  comment(s) 
should  be  forwarded  to  the  Grants 
Management  Office,  Office  of 
Population  Affairs,  4350  East-West 
Highway,  Suite  200,  Bethesda,  MD 
20814.  The  SPOC  has  60  days  from  the 
closing  date  of  this  announcement  to 
submit  any  comments. 

Application  Consideration  and 
Assessment 

Applications  which  are  judged  to  be 
late  or  which  do  not  conform  to  the 
requirements  of  this  program 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  so  notified, 
and  the  applications  will  be  returned. 
All  other  applications  will  be  reviewed 
by  a  multi-disciplinary  panel  of 
independent  reviewers  and  assessed 
according  to  the  following  criteria: 

(1)  The  capacity  of  the  proposed 
applicant  organization  to  provide  rapid 
and  effective  use  of  resources  needed  to 
conduct  the  project,  collect  data  and 
evaluate  it.  This  includes  personnel, 
time  and  facilities.  (30  points) 

(2)  The  applicant's  rationale  for  use  of 
the  proposed  approach  and  its  worth  for 
testing  and/or  replication  based  upon  its 
previous  demonstration,  review  of  the 
literatiu-e  and/or  evaluation  findings. 
(20  points) 

(3)  The  applicant's  presentation  of  an 
appropriate  project  design,  consistent 
with  the  requirements  of  Title  XX, 
including  a  clear  statement  of  goals  and 
objectives,  reasonable  methods  for 
achieving  the  objectives,  a  reasonable 
workplan  and  timetable  and  a  clear 
statement  of  results  or  benefits 
expected.  (30  points) 


(4)  The  applicant's  presentation  of  a 
detailed  evaluation  plan,  indicating  an 
understanding  of  program  evaluation 
methods  and  reflecting  a  practical, 
technically  sound  approach  to  assessing 
the  project's  achievement  of  program 
objectives.  (20  points) 

Final  grant  award  decisions  will  be 
made  by  the  Deputy  Assistant  Secretary 
for  Population  Affairs.  In  making  these 
decisions,  the  Deputy  Assistant 
Secretary  for  Population  Affairs  will 
take  into  account  the  extent  to  which 
grants  recommended  for  approval  will 
provide  an  appropriate  geographic 
distribution  of  resources,  the  priorities 
in  sec.  2005(a),  and  the  other  factors  in 
sec.  2005,  including  consideration  of: 

(1)  The  applicant's  capacity  to 
administer  funds  responsibly; 

(2)  The  incidence  of  adolescent 
pregnancy  and  the  availability  of 
services  in  the  geographic  area  to  be 
served; 

(3)  The  population  to  be  served; 

(4)  The  community  commitment  to 
and  involvement  in  planning  and 
implementation  of  the  demonstration 
project; 

(5)  The  organizational  model(s)  for 
delivery  of  service; 

(6)  The  usefulness  for  policymakers 
and  service  providers  of  the  proposed 
project  and  its  potential  for 
complementing  existing  adolescent 
health  models; 

(7)  The  reasonableness  of  the 
estimated  cost  to  the  government 
considering  the  anticipated  results. 

OAPP  does  not  release  information 
about  individual  applications  during  the 
review  process  until  final  funding 
decisions  have  been  made.  When  these 
decisions  have  been  made,  applicants 
will  be  notified  by  letter  of  the  outcome 
of  their  applications.  The  official 
document  notifying  an  applicant  that  an 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
amount  of  money  awarded,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  and  the  amount  of 
funding  to  be  contributed  by  the  grantee 
to  project  costs. 

Dated:  April  26,  1999. 
Denese  O.  Shervington, 

Deputy  Assistant  Secretary  for  Population 

Affairs. 

(FR  Doc.  99-11982  Filed  5-11-99;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docke^  No.  FR-4378-N-04J 

Notice  of  Regulatory  Waiver  Requests 
Granteld 

AGENCt:  Office  of  the  Secretary,  HUD. 
ACTION  Public  Notice  of  the  Granting  of 
Regula  ory  Waivers  from  October  1 , 
1998  tl  jough  December  31, 1998. 


SUMMAflY:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "HUD  Reform 
Act"),  iUD  is  required  to  make  public 
all  app  'oval  actions  taken  on  waivers  of 
regulat  ons.  This  notice  is  the  thirty- 
second  in  a  series,  being  published  on 
a  quart  3rly  basis,  providing  notification 
of  wai\  ers  granted  during  the  preceding 
reporti  ig  period.  The  purpose  of  this 
notice  s  to  comply  with  the 
requirements  of  section  106  of  the  HUD 
Reform  Act. 

FOR  FUl  riHER  INFORMATION  CONTACT:  For 
general  information  about  this  notice. 
contadlCamille  E.  Acevedo,  Assistant 
GeneralCounsel  for  Regulations,  Room 
10276,  bepartment  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  W  ishington,  DC  20410;  telephone 
(202)  7  )8-3055  (this  is  not  a  toll-free 
numbei).  Hearing  or  speech-impaired 
person!  •  may  access  this  number  via 
TTY  b>  calling  the  toll-free  Federal 
Inform;  ition  Relay  Service  at  1-800- 
877-8391. 

For  i;  iformation  concerning  a 
particu  ar  waiver  action  for  which 
public  lotice  is  provided  in  this 
docum  !nt,  contact  the  person  whose 
name  a  id  address  is  set  out  for  the 
particu  ar  item,  in  the  accompanying 
list  of  \  raiver-grant  actions. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
tlie  Housing  and  Urban  Development 
Reforml  Act  of  1989  (the  "HUD  Reform 
Act").  lhe  Congress  adopted,  at  HUD's 
request ,  legislation  to  limit  and  control 
the  gra]  iting  of  regulatory  waivers  by 
HUD.  S  BCtion  106  of  the  HUD  Reform 
Act  ad<  ed  a  new  section  7{q)  to  the 
Depart]  nent  of  Housing  and  Urban 
Devela)ment  Act  (2  U.S.C.  3535(q)), 
which  jrovides  that: 

1 .  Ar  y  waiver  of  a  regulation  must  be 
in  writ  ng  and  must  specify  the  grounds 
for  app  roving  the  waiver; 

2.  Ai  thority  to  approve  a  waiver  of  a 
regulat  on  may  be  delegated  by  the 
Secreta  ry  only  to  an  individual  of 
Assista  It  Secretary  rank  or  equivalent 
rank,  ajid  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authori  ty  to  issue  the  particular 
regulat  on  to  be  waived; 

3.  Net  less  than  quarterly,  the 
Secreta  ry  must  notify  the  public  of  all 


waivers  of  regulations  that  HUD  has 
approved,  by  publishing  a  notice  in  the 
Federal  Register.  These  notices  (each 
covering  the  period  since  the  most 
recent  previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  of  the  HUD  Reform  Act 
also  contains  requirements  applicable  to 
waivers  of  HUD  handbook  provisions 
that  are  not  relevant  to  the  purpose  of 
this  notice. 

Today's  document  follows 
publication  of  HUD's  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  issued  by  HUD  on  April  22, 
1991  (56  FR  16337).  This  is  the  thirty- 
second  notice  of  its  kind  to  be  published 
under  section  106  of  the  HUD  Reform 
Act.  This  notice  updates  HUD's  waiver- 
grant  activity  from  October  1,  1998 
through  December  31,  1998. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  58.73  (involving 
the  waiver  of  a  provision  in  24  CFR  part 
58)  would  come  early  in  the  sequence, 
while  waivers  of  24  CFR  part  990  would 
be  among  the  last  matters  listed. 

Where  more  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  under  the  section  number  of  the 
first  regulatory  requirement  in  title  24 
that  is  being  waived  as  part  of  the 
waiver-grant  action.  (For  example,  a 
waiver  of  both  §  58.73  and  §  58.74 
would  appear  sequentially  in  the  listing 
under  §58.73.) 

Waiver-grant  actions  involving  the 
same  initial  regulatory  citation  are  in 
time  sequence  beginning  with  the 
earliest-dated  waiver  grant  action. 

Should  HUD  receive  additional 
reports  of  waiver  actions  taken  during 
the  period  covered  by  this  report  before 
the  next  report  is  published,  the  next 
updated  report  will  include  these  earlier 
actions,  as  well  as  those  that  occurred 
between  January  1, 1999  through  March 
31,  1999. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 


HUD  regulations  is  provided  in  the 
Appendix  that  follows  this  notice. 

Dated:  May  5,  1999. 
Andrew  Cuomo, 

Secretary. 

Appendix — Listing  of  Waivers  of 
Regulatory  Requirements  Granted  by 
Officers  of  the  Department  of  Housing 
and  Urban  Development  October  1, 
1998  through  December  31, 1998 

Note  to  Reader:  More  information  about 
the  granting  of  these  waivers,  including  a 
copy  of  the  waiver  request  and  approval,  may 
be  obtained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
before  each  set  of  waivers  granted. 

For  Items  1  Through  15,  Waivers 
Granted  for  24  CFR  Parts  91,  92,  511, 
570,  and  576,  Contact:  Cornelia 
Robertson  Terry,  Field  Management 
Division,  Office  of  Executive  Services, 
Office  of  Community  Planning  and 
Development,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Room  7184, 
Washington,  DC,  20410;  telephone  (202) 
708-2565  (this  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  (800)  877- 
8391. 

1.  Regulation:  24  CFR  91.402(a). 

Project/Activity:  The  City  of 
Kettering,  Ohio  requested  that  HUD 
waive  24  CFR  91.402(a)  to  permit  the 
City  to  continue  to  operate  its  program 
year  on  a  calendar  year  that  starts 
January  1  and  ends  December  31.  This 
cycle  differs  from  the  program  year  for 
the  Montgomery  County /Kettering 
Home  Consortium,  which  starts  October 
1  and  ends  September  30. 

Nature  of  Requirement:  The 
consolidated  planning  regulations  at  24 
CFR  91.402  require  that  all  units  of 
general  local  government  that  are 
members  of  a  HOME  consortium  must 
be  on  the  same  program  year  for 
purposes  of  the  CDBG,  HOME.  ESG,  and 
HOPWA  programs. 

Granted  by:  Joseph  A.  D'Agosta, 
Acting  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  October  28, 1998. 

Reasons  Waived:  HUD  determined 
that  there  was  no  need  to  require  an 
administrative  realigimient  for  FY  1999 
because  the  consortium's  programs  were 
well  underway.  If  Montgomery  County 
and  Kettering  wish  to  renew  their 
Consortium  Agreement  for  the  next 
three  year  period  begiiming  October  1 , 
1999,  however,  they  must  demonstrate 
that  the  program  years  of  all  members 
have  been  aligned. 
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2.  Regulation:  24  CFR  91.520(a). 
Project/ Activity:  The  City  of  Dallas, 

Texas  requested  a  waiver  of  the 
submission  date  for  the  City's 
Consolidated  Annual  Performance  and 
Evaluation  Report  (CAPER). 

Nature  of  Requirement:  HUD's 
Consolidated  Plan  regulations  at  24  CFR 
91.520(a)  requires  each  recipient  to 
submit  a  performance  report  to  HUD 
within  90  days  after  the  close  of  the 
grantee's  program  year. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  December  21,  1998. 

Reasons  Waived:  HUD  determined 
that  a  waiver  was  justified  based  on  the 
docxmientation  and  justification 
provided  by  the  City  explaining  why  it 
failed  to  meet  its  CAPER  deadline. 

3.  Regulation:  24  CFR  91.520(a). 
Project/ Activity:  The  City  of 

Washington,  District  of  Columbia 
requested  a  waiver  of  its  submission 
date  for  the  City's  Consolidated  Annual 
CDBG  Performance  and  Evaluation 
Report  (CAPER). 

Nature  of  Requirement:  HUD's 
Consolidated  Plan  regulations  at  24  CFR 
92.520(a)  require  each  recipient  to 
submit  a  performance  report  to  HUD 
within  90  days  after  the  close  of  the 
grantee's  program  year. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  December  21,  1998. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  for  the 
waiver,  due  to  the  City's  downsizing 
and  staff  realignment,  which  delayed 
submission  of  the  City's  CAPER. 

4.  Regulation:  24  CFR  92.205(e)  and 
92.503Cb)(2). 

Project/ Activity:  The  Kentucky 
Housing  Corporation  requested  a  waiver 
of  the  HOME  program  regulations 
relating  to  the  repayment  requirements 
governing  uncompleted  housing 
*  projects  funded  with  HOME  dollars. 

Nature  of  Requirement::  Under  most 
circumstances,  the  cancellation  of  a 
HOME-assisted  project  before 
completion  triggers  repayment  of  HOME 
funds  under  24  CFR  92.205(e)  and 
92.503(b)(2). 

Granted  by:  Joseph  A.  D'Agosta, 
Acting  General  Deputy  Assistant 
Secretary  for  Commimity  Planning  and 
Development. 

Date  Granted:  October  20,  1998. 

Reasons  Waived:  The  intended 
beneficiary  of  the  rehabilitation 
assistance  was  murdered  before  the 
project  could  be  completed.  Due  to  the 
tragic  and  unusual  circumstances,  the 
Kentucky  Housing  Authority  was 


released  fi-om  the  regulatory 
requirement  to  repay  HOME  funds. 

5.  Regulation:  24  CFR  92.251. 
Project/Activity:  The  City  of  Ponce, 

Puerto  Rico  requested  a  waiver  of  the 
HOME  property  standards. 

Natm-e  of  Requirement:  The  HOME 
program  regulations  at  24  CFR  92.251 
set  forth  property  standards  that 
housing  units  assisted  with  HOME 
funds  must  meet.  These  standards  vary 
according  to  the  activity  being 
undertaken. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  December  15,  1998. 

Reasons  Waived:  This  waiver  was 
needed  in  order  to  use  HOME  funds  as 
part  of  the  Municipality's  disaster 
recovery  efforts. 

6.  Regulation:  24  CFR  92.254(a)(2)(iii). 
Project/ Activity:  The  Town  of 

Brookline,  Massachusetts  and  the 
Brookline  Newton  Waltham  Watertown 
(BNWW)  Consortium  requested  a  waiver 
to  permit  the  Town  of  Brookline  to  base 
its  calculation  of  the  95  percent  median 
area  purchase  price  on  the  median 
purchase  price  of  housing  sales  within 
the  Town,  rather  than  the  median 
piu-chase  price  of  sales  within  the  entire 
Consortium. 

Nature  of  Requirement:  The  HOME 
program  regulations  at  24  CFR 
92.254(a)(2)(iii)  require  that  an  increase 
in  the  maximiun  allowable  housing 
purchase  price  to  95  percent  of  the 
median  area  purchase  price,  must 
include  all  areas  that  are  part  of  the 
BNWW  Consortium. 

Granted  by:  Joseph  A.  D'Agosta, 
Acting  General  Deputy  Assistant 
Secretary  for  Conununity  Planning  and 
Development. 

Date  Granted:  October  20,  1998. 

Reasons  Waived:  This  waiver  was 
requested  because  of  the  extreme  range 
in  median  values  among  the  four 
members  of  the  consortium.  HUD 
determined  that  the  waiver  was  needed 
in  order  to  continue  to  offer  a 
homebuyer's  assistance  program  that 
will  reach  large-sized,  income  eligible 
families. 

7.  Regulation:  24  CFR  92.257. 
Project/Activity:  The  City  of 

Stamford,  Cormecticut  requested  a 
waiver  of  24  CFR  92.257  to  permit 
Metcalf  House,  Inc.,  a  secular  non-profit 
corporation,  to  use  HOME  funds  to 
rehabilitate  a  church-owned  property 
for  ten  units  of  special  needs  housing. 
Nature  of  Requirement:  The  HOME 
program  regulations  at  24  CFR  92.257 
preclude  the  use  of  HOME  funds  to 
rehabilitate  or  construct  housing  owned 
by  a  primarily  religious  organization. 


The  regulation,  therefore,  prohibits  the 
rehabilitation  of  this  property  because  it 
is  church-owned. 

Granted  by:  Joseph  A.  D'Agosta, 
Acting  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  November  2,  1998. 

Reasons  Waived:  The  project  would 
not  have  been  feasible  without  the 
waiver.  The  waiver  enabled  the  City  to 
use  HOME  funds  to  rehabilitate  a 
church-owned  property  to  provide  ten 
units  of  special  needs  housing.  The  City 
structured  the  HOME  funds  in  the 
project  as  a  loan  rather  than  a  grant. 

8.  Regulation:  24  CFR  92.500(d)(1)(C). 
Project/ Activity:  The  State  of 

Nebraska  requested  an  extension  of  the 
five-year  deadline  for  the  expenditure  of 
HOME  disaster  grant  funds. 

Nature  of  Requirement:  The  HOME 
program  regulations  at  24  CFR 
92.500(d)(1)(C)  require  HUD  to 
recapture  any  HOME  funds  not 
expended  within  five  years  after  the  last 
day  of  the  month  in  which  HUD  notified 
the  grantee  of  its  execution  of  the  HUD 
partnership  agreement. 

Granted  by:  Saul  N.  Ramirez,  Jr., 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  October  6,  1998. 

Reasons  Waived:  HUD  determined 
that  the  circimistances  that  caused  the 
delay  in  expenditure  of  HOME  funds 
provided  good  cause  to  extend  the  five 
year  expenditure  deadline. 

9.  Regulation:  24  CFR  92.500(d)(1)(C). 
Project/Activity:  The  State  of  Kansas 

requested  an  extension  of  the  five-year 
deadline  for  the  expenditure  of  HOME 
disaster  grant  funds. 

Nature  of  Requirement:  The  HOME 
program  regulations  at  24  CFR 
92.500(d)(1)(C)  requires  HUD  to 
recapture  any  HOME  funds  not 
expended  within  five  years  after  the  last 
day  of  the  month  in  which  HUD  notified 
the  grantee  of  its  execution  of  the  HUD 
partnership  agreement. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Commimity  Planning  and 
Development. 

Date  Granted:  December  22. 1998. 

Reasons  Waived:  HUD  determined 
that  the  circumstances  that  caused  the 
delay  in  expenditure  of  HOME  funds 
provided  good  cause  to  extend  the  five 
year  expenditure  deadline. 

10.  Regulation:  24  CFR  511.76(c). 
Project/Activity:  The  City  of  Fort 

Worth,  Texas  requested  a  waiver  to 
permit  the  City  to  use  program  income 
from  its  Rental  Rehabilitation  Program, 
for  homeownership  activities. 

Nature  of  Requirement:  The  Rental 
Rehabilitation  Program  (RRP) 
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regulatio  is  at  24  CFR  511.76(c)  limits 
the  use  o  program  income  generated  by 
the  RRP  I  hat  have  not  been  closed  out 
to:  (1)  th<  rehabilitation  of  RRP-eligible 
rental  housing  units;  and  (2)  the 
provisiori  of  rental  assistance  to  lower- 
income  t(  inants  occupying  RRP-assisted 
propertie  s  at  the  time  that  the 
rehabilitation  occurs. 

Granted  by:  Joseph  A.  D'Agosta, 
Acting  General  Deputy  Assistant 
Secretary^  for  Community  Planning  and 
Developi^ient. 

Date  Granted:  November  2,  1998. 

Reasons  Waived:  HUD  determined 
that  the  HRP  regxilatory  provisions 
relating  to  the  eligible  uses  and  timing 
of  the  usa  of  program  income,  were 
limiting  the  City's  flexibility  in  meeting 
its  affordi  ible  housing  needs. 

11.  Regulation:  24  CFR  570.200(h)(1). 

Project,  Activity:  The  City  of  Missoula, 
Montana  requested  a  waiver  of  24  CFR 
570.200(h)(1)  to  allow  the  City  to  use 
CDBG  fui  ds  to  reimburse  costs  incurred 
for  staff  ti  aining  and  preparation  of  its 
first  Consolidated  Plan  as  a  new 
Entitlem^t  community. 

Nature  pf  Requirement:  The  CDBG 
regulations  at  24  CFR  570.200(h)(1)  state 
that  a  grantee  may  only  use  CDBG  funds 
to  pay  pra-award  costs  if,  among  other 
things,  the  activity  for  which  the  costs 
are  being  incurred,  is  included  in  a 
Consolidated  Plan  or  an  amended 
Consolidated  Plan  prior  to  the  costs 
being  incurred.  The  City  is  a  new 
Entitlement  grantee  and  will  have  to 
incur  plai^ning  and  administrative  costs 
in  the  preparation  of  its  first 
Consolidated  Plan. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Grated:  November  9,  1998. 

Reason^  Waived:  It  was  never  HUD's 
intent  to  put  the  financial  burden  for 
project  start-up  costs  on  local  resources 
by  prohibiting  reimbursement  fi-om 
program  funds.  The  November  1995 
revision  ti  the  CDBG  pre-award 
regulatioiK  was  intended  to  broaden 
grantees'  authority  to  use  CDBG  funds  to 
pay  reasonable  pre-award  costs.  In 
making  thbt  revision,  however,  the 
authorization  for  new  grantees  to  pay 
plaxming  ind  administrative  start-up 
costs  with  CDBG  funds  was 
inadvertently  omitted.  HUD  determined 
that  a  waiver  was  needed  to  permit  the 
City  of  Missoula  to  use  CDBG  funds  to 
reimburse!  reasonable  planning  and 
administrative  program  start-up  costs, 
including  [hiring  staff  and  preparing  the 
Consolidated  Plan. 

12.  Regulation:  24  CFR 
570.208(b  (l)(ii). 

Project/  \ctivity:  The  County  of  Los 
Angeles,  ( ialifomia  requested  a  waiver 


of  the  criteria  that  activities  must  meet 
to  qualify  under  the  national  objective 
of  addressing  slxims  and  blight  on  an 
area  basis.  The  Coimty's  waiver  request 
will  allow  the  participating  Qty  of 
Santa  Fe  Springs  to  use  Section  108 
funds  to  improve  an  area  to  support  a 
large  scale  commercial  and  industrial 
development  project. 

Nature  of  Requirement:  The  CDBG 
regulations  at  24  CFR  570.208(b)(l)(ii) 
state  that  an  area  delineated  as  slum, 
"blighted,  deteriorated  or  deteriorating 
under  State  or  local  law  must  have, 
throughout  the  area,  a  substantial 
number  of  deteriorated  or  deteriorating 
buildings  or  that  the  public 
improvement  are  in  a  general  state  of 
deterioration. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  December  21,  1998. 

Reasons  Waived:  HUD  determined 
that  the  County  demonstrated  good 
cause  for  a  waiver  by  citing  ihe  fact  that 
the  area  is  a  Brownfield.  The  FY  1999 
HUD  Appropriations  Act  (Pub.  L.  105- 
276,  approved  October  21,  1998;  112 
Stat.  2461),  includes  a  legislative  change 
that  makes  it  clear  that  Browmfields 
redevelopment  is  an  eligible  CDBG 
activity.  HUD  has  long  recognized 
Brownfields  as  blighting  influences. 

13.  Regulation:  24  CFR  576.21. 
Project/Activity:  Onondaga  County 

requested  a  waiver  of  the  Emergency 
Shelter  Grants  (ESG)  program 
regulations  at  24  CFR  576.21. 
Specifically,  the  Coimty  requested  that 
the  thirty  percent  limitation  on  essential 
services  be  waived. 

Nature  of  Requirement:  HUD's 
regulation  at  24  CFR  576.21  state  that 
recipients  of  ESG  grant  funds  are  subject 
to  the  limits  on  the  use  of  assistance  for 
essential  services  established  in  section 
414(a)(2)(B)  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11374(a)(2)(B)).  Essential  services  are 
commonly  defined  as  services  that 
provide  health,  employment,  drug 
abuse,  and  education  to  homeless 
persons. 

Granted  by:  Fred  Kamas  Jr.,  Deputy 
Assistant  Secretary  for  Economic 
Development. 

Date  Granted:  October  20, 1998. 

Reasons  Waived:  The  County 
provided  HUD  the  necessary 
documentation  that  other  eligible  ESG 
program  activities  are  being  carried  out 
in  the  County  with  other  resources. 

14.  Regulation:  24  CFR  576.21. 
Project/ Activity:  The  Commonwealth 

of  Puerto  Rico  requested  a  waiver  of  the 
Emergency  Shelter  Grants  (ESG) 
program  regulations  at  24  CFR  576.21. 


Specifically,  the  Commonwealth 
requested  that  the  thirty  percent 
limitation  on  essential  services  in  the 
ESG  program  be  waived. 

Nature  of  Requirement:  HUD's 
regulation  at  24  CFR  576.21  state  that 
recipients  of  ESG  grant  funds  are  subject 
to  the  limits  on  the  use  of  assistance  for 
essential  services  established  in  section 
414(a)(2)(B)  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11374(a)(2)(B)). 

Essential  services  are  commonly 
defined  as  services  that  provide  health, 
employment,  drug  abuse,  and  education 
to  homeless  persons. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  December  15, 1998. 

Reasons  Waived:  The  Commonwealth 
of  Puerto  Rico  provided  HUD  the 
necessary  docimientation  that  other 
eligible  ESG  program  activities  are  being 
carried  out  in  the  jurisdiction  with  other 
resources. 

15.  Regulation:  24  CFR  576.21. 

Project/ Activity:  The  City  of  New 
York,  NY  requested  a  waiver  of  the 
Emergency  Shelter  Grants  (ESG) 
program  regulations  at  24  CFR  576.21. 
Specifically,  the  City  requested  that  the 
thirty  percent  limitation  on  essential 
services  be  waived. 

Nature  of  Reqxiirement:  HUD's 
regulation  at  24  CFR  576.21  state  that 
recipients  of  ESG  grant  funds  are  subject 
to  the  limits  on  the  use  of  assistance  for 
essential  services  established  in  section 
414(a)(2)(B)  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11374(a)(2)(B)).  Essential  services  are 
commonly  defined  as  services  that 
provide  health,  employment,  drug 
abuse,  and  education  to  homeless 
persons. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Commimity  Planning  and 
Development. 

Date  Granted:  December  15, 1998. 

Reasons  Waived:  The  City  of  New 
York  provided  HUD  the  necessary 
documentation  that  other  eligible  ESG 
program  activities  are  being  carried  out 
in  the  City  with  other  resources. 

For  Item  16,  Waiver  Granted  for  24 
CFR  Part  811,  Contact:  James  B. 
Mitchell,  Eastern  and  Atlantic  Servicing 
Branch,  Office  of  Portfolio  Management, 
U.S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 
Washington,  DC  20410;  telephone  (202) 
708-3730  X2612  (this  is  not  a  toll-fi^e 
number).  Hearing-  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  (800)  877- 
8391. 
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16.  Regulation:  24  CFR  811.104. 
Project/ Activity:  The  refunding  of 

bonds  that  financed  a  HoDAG  assisted 
project  in  Palm  Beach  County,  Florida 
(Caribbean  Villas  Apartments,  Project 
No.  FL001-HG401). 

Nature  of  Requirement:  HUD 
regulations  at  24  CFR  part  811  prohibit 
payment  of  a  fee  to  a  Housing  Authority, 
other  than  for  actual  expenses  of  a  bond 
refunding  transaction. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  December  29,  1998. 

Reasons  Waived:  The  refunding  bonds 
are  being  issued  on  terms  that  will 
reduce  debt  service  in  order  to 
strengthen  the  financial  condition  of  the 
project,  and  to  redeem  outstanding  1989 
Bonds.  The  low-income  rent  restrictions 
of  sections  103  and  141-150  of  the 
Internal  Revenue  Code  (26  U.S.C.  103, 
141-105)  will  apply  during  the  new 
financing  term  to  the  year  2028.  The 
Palm  Beach  County  Housing  Authority 
will  receive  a  fee  of  $32,500  for  its 
participation  in  this  transaction.  This 
fee  will  be  paid  by  the  project  owner 
and  will  not  be  paid  from  refunding 
bond  proceeds  or  from  debt  service 
reserve  residual  balances. 

For  Items  17  Through  27,  Waivers 
Granted  for  24  CFR  Part  891,  Contact: 
Willie  Spearmon,  Director,  Business 
Products,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington,  DC  20410- 
7000;  telephone  (202)  708-3000  (this  is 
not  a  toll-free  number).  Hearing-  or 
speech-impaired  persons  may  access 
this  number  via  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  (800)877-8391. 

17.  Regulation:  24  CFR  891.100(d). 
Project/Activity:  The  amendment  of 

an  approved  capital  advance  for  projects 
located  in  Nebraska  (New  Beginnings 
Plaza,  Project  No.  103-HDO18,  Prairie 
Haven,  Project  No.  103-EE016,  Park 
Plaza,  Project  No.  103-EE017)  before 
initial  closings  had  occurred. 

Nature  of  Requirement:  The 
amendment  of  an  approved  capital 
advance  is  prohibited  before  the  initial 
closing  has  occurred. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  October  22,  1998. 

Reasons  Waived:  The  waiver  is  based 
on  the  fact  that  the  sponsors,  architects, 
contractors,  and  consultant  explored 
every  avenue  to  save  money  on  design, 
labor,  and  materials.  In  addition, 
construction  costs  in  rural  areas  of 
Nebraska  are  more  expensive. 

18.  Regulation:  24  CFR  891.100(d). 


Project/ Activity:  The  amendment  of 
an  approved  capital  advance  for  a 
project  located  in  Crossville,  Tennessee 
(Micki  Thompson  Apartments,  Project 
No.  087-HDO30)  before  the  initial 
closing  had  occurred. 

Nature  of  Requirement:  The 
amendment  of  an  approved  capital 
advance  is  prohibited  before  the  initial 
closing  has  occurred. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  December  7,  1998. 

Reasons  Waived:  The  waiver  is  based 
on  the  project's  development  cost  being 
comparable  in  cost  and  design  to  similar 
projects  in  the  area,  and  because  the 
owner  was  unable  to  obtain  additional 
funding  from  other  sources. 

19.  Regulation:  24  CFR  891.100(d). 
Project/ Activity:  The  amendment  of 

an  approved  capital  advance  for  projects 
located  in  Warren,  Michigan 
(Presbyterian  Villages  of  Michigan 
(Warren  Glenn),  Project  No.  044-EE044/ 
MI28-S961-010)  before  the  initial 
closing  had  occurred. 

Nature  of  Requirement:  The 
amendment  of  an  approved  capital 
advance  is  prohibited  before  the  initial 
closing  has  occurred. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  December  7,  1998. 

Reasons  Waived:  The  waiver  is  based 
on  the  fact  that  the  sponsor  incurred 
higher  costs  due  to  the  shortage  of 
skilled  tradespeople,  and  design 
changes  required  for  the  project  to  blend 
into  the  neighborhood. 

20.  Regulation:  24  CFR  891.165. 
Project/Activity:  The  duration  of  the 

fund  reservation  was  extended  for  a 
project  located  in  Berkeley,  California 
(Maggie  Kuhn  Apartments,  Project  No. 
131-EE093/CA39-S961-006). 

Nature  of  Requfrement:  The  duration 
of  the  fund  reservation  for  a  capital 
advance  is  18  months  with  limited 
exceptions  up  to  24  months,  as 
approved  by  HUD'  on  a  case-by-case 
basis. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  December  17, 1998. 

Reasons  Waived:  The  duration  of  the 
fund  reservation  was  extended  because 
additional  time  was  required  for  HUD  to 
review  and  approve  secondary  financing 
documents. 

21.  Regulation:  24  CFR  891.165. 
Project/Activity:  The  duration  of  the 

fund  reservation  was  extended  for  a 
project  located  in  New  York  (Msgr. 
Joseph  F.  Stedman  Residence,  Project 
No.  012-EE198/NY36-S961-016). 


Natiire  of  Requirement:  "the  duration 
of  the  fund  reservation  for  a  capital 
advance  is  18  months  with  limited 
exceptions  up  to  24 months,  as 
approved  by  HUD  on  a  case-by-case 
basis. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  December  17.  1998. 

Reasons  Waived:  The  duration  of  the 
fund  reservation  was  extended  because 
the  processing  of  some  of  the  initial 
closing  documents  was  delayed. 

22.  Regulation:  24  CFR  891.165. 
Project/Activity:  The  duration  of  the 

fund  reservation  was  extended  for  a 
project  located  in  Richmond,  California 
(North  Richmond  Senior  Housing, 
Project  No.  131-EE-098/CA39-S961- 
011). 

Nature  of  Requirement:  The  duration 
of  the  fund  reservation  for  a  capital 
advance  is  18  months  with  limited 
exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case 
basis. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  December  22.  1998. 

Reasons  Waived:  The  duration  of  the 
fund  reservation  was  extended  because 
the  sponsor/owner  was  forced  to  change 
sites. 

23.  Regulation:  24  CFR  891.165. 
Project/ Activity:  The  duration  of  fund 

reservations  was  extended  for  four 
projects  located  in  Kentucky  (Bivins 
Place,  Project  No.  083-HDO40-NP- 
CNU,  Cedar  Lake  Project  No.  083- 
HD038-NP-WDD,  Marian  Manor 
Project  No.  083-EE05O-NP-WAH,  Rail 
Place  Project  No.  083-HDO43-NP- 
CMI). 

Nature"  of  Requirement:  The  duration 
of  the  fund  reservation  for  a  capital 
advance  is  18  months  with  limited 
exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case 
basis. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Dates  Granted:  December  29,  1998. 

Reasons  Waived:  The  duration  of  the 
fund  reservations  was  extended  because 
the  projects  experienced  delays  due  to 
owners  trying  to  identify  other  funding 
resoiu^ces.  These  other  funding  sources 
were  necessary  because  the  funds 
reserved  were  not  sufficient  to  construct 
the  projects. 

24.  Regulation:  24  CFR  891.165. 
Project/Activity:  The  duration  of  the 

fund  reservation  was  extended  for  a 
project  located  in  Capitola,  California 
(Capitola  Supportive  Housing,  Project 
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005). 

Nature  of  Requirement:  The  duration 
of  the  hu  id  reservation  for  a  capital 
advance  s  18  months  with  limited 
exceptioi  is  up  to  24  months,  as 
approvec  by  HUD  on  a  case-by-case 
basis. 

Granted  by:  William  C.  Apgar. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Gtanted:  December  29,  1998. 

Reasons  Waived:  The  duration  of  the 
fund  rese  rvation  was  extended  because 
the  proce  ssing  was  delayed  due  to  a 
redesign  of  the  development  to  reduce 
cost.  The  project  also  had  to  seek 
secondar  ^  financing  from  other  sources 
for  the  cc  st  overruns. 

25.  Regulation:  24  CFR  891.165. 
Project  'Activity:  The  duration  of  the 

fund  res€  rvation  was  extended  for  a 
project  Iccated  in  Gilroy,  California 
(Villa  Es]  leranza,  Project  No.  121- 
HD053-\  nDD/CA39-Q961-007). 

Nature  of  Requirement:  The  duration 
of  the  fui  id  reservation  for  a  capital 
advance  s  18  months  with  limited 
exceptioi  is  up  to  24  months,  as 
approvec  by  HUD  on  a  case-by-case 
basis. 

Granted  by:  William  C.  Apgar, 
Assistani  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  December  29,  1998. 

Reasoi  s  Waived:  The  duration  of  the 
fund  rest  rvation  was  extended  because 
the  proje::t's  original  site  was  rejected 
due  to  ei  vironmental  concerns. 

26.  Re|:ulaUon:  24  CFR  891.165. 
Projecl  /Activity:  The  duration  of  the 

fund  res«  rvation  was  extended  for  a 
project  Ideated  in  Berkeley,  California 
{Rosevin }  Supported  Living  Project, 
Project  ls[o.  131-HD050-WDD/CA39- 
Q961-0(14). 

Nature  of  Requirement:  The  duration 
of  the  fui  id  reservation  for  a  capital 
advance  is  18  months  with  limited 
exceptioi  is  up  to  24  months,  as 
approvec  by  HUD  on  a  case-by-case 
basis. 

Grante  d  by:  William  C.  Apgar, 
Assistcin  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Dates  I  Granted:  December  29,  1998. 

Reasons  Waived:  The  duration  of  the 
fund  res(  irvation  was  extended  because 
the  proo  iss  of  seeking  and  obtaining 
approval  of  the  secondary  financing 
from  the  City  of  Berkeley  delayed  the 
initial  cl  ising.  In  addition,  the  project 
had  to  b(  I  redesigned  to  reduce  costs. 

27.  Re  5ulation:  24  CFR  891.310(b)(1). 
Projec  /Activity:  A  project  in  Boston, 

Massachusetts  (Supportive  Living 
Program  Project  No.  023-HD066) 
requeste  i  a  waiver  of  additional 
accessib  lity  requirements. 


Nature  of  Requirement:  All  entrances, 
common  areas,  units  to  be  occupied  by 
resident  staff,  and  amenities  must  be 
readily  accessible  to  and  usable  by 
persons  with  disabilities. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Dates  Granted:  October  23, 1998. 

Reasons  Waived:  The  project  consists 
of  two  existing  condominium  units  for 
3  persons  with  developmental 
disabilities.  The  waiver  was  based  on 
the  fact  that  these  units  are 
condominiums  and  HUD  funds  were  not 
available  to  make  the  hallways, 
entrances,  and  common  areas 
accessible. 

For  Items  28  Through  31,  Waivers 
(kanted  for  24  CFR  Part  891,  Contact: 
Jerold  Nachison,  Eastern  and  Atlantic 
Servicing  Branch,  Office  of  Portfolio 
Management,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Room  6168, 
Washington,  DC  20410;  telephone  (202) 
708-3730  X2485  (this  is  not  a  toll-free 
number).  Hearing-or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  (800)  877- 
8391. 

28.  Regulation:  24  CFR  891.410(c). 
Project/ Activity:  The  Fort  Worth 

Multifamily  Hub  and  the  Houston 
Program  Center  requested  a  waiver  of 
the  age  requirement  for  22  non-elderly 
people  with  disabilities  residing  in  a 
project  located  in  Beaumont,  Texas 
(Metro  YMCA  of  Beaumont,  Project  No. 
1 1 3-EE019/TX24-S93 1-003). 

Nature  of  Requirement:  HUD 
regulations  at  24  CFR  part  891  require 
that  occupancy  be  limited  to  very  low 
income  (VLI)  elderly  persons  (i.e.. 
households  composed  of  one  or  more 
persons,  at  least  one  of  whom  is  62 
years  of  age  at  time  of  initial 
occupancy). 

Granted  by:  fra  G.  Peppercorn, 
General  Deputy  Assistant  Secretary  for 
Housing. 

Date  Granted:  October  13,  1998. 

Reasons  Waived:  The  waiver  is  based 
on  the  special  circumstances  of  this 
case,  which  relate  to  the  unusual  rent- 
up  process  utilized,  reliance  by  the 
owner  on  erroneous  advice  from  the 
Houston  Multifamily  Program  Center 
and  FH&EO.  and  potential  hardship  for 
both  the  project  and  occupants 
themselves. 

29.  Regulation:  24  CFR  891.410(c). 
Project/ Activity:  Kansas  City  Hub 

requested  an  age  waiver  because  of  a 
continual  vacancy  problem  for  a  project 
located  in  Appleton  City,  California 
(Appleton  Estates,  Project  No.  084- 
EH068). 


Natiire  of  Requfrement:  HUD 
regulations  at  24  CFR  part  891  require 
that  occupancy  be  limited  to  very  low 
income  (VLI)  elderly  persons  (i.e., 
households  composed  of  one  or  more 
persons,  at  least  one  of  whom  is  62 
years  of  age  at  time  of  initial 
occupancy). 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  November  6,  1998. 

Reasons  Waived:  The  waiver  is  based 
on  the  area's  "soft"  housing  market  and 
the  difficulty  in  renting  efficiency  units. 
The  waiver  would  allow  project 
management  additional  flexibility  in 
attempting  to  rent-up  these  units. 

30.  Regulation:  24  CFR  891.410(c). 
Project/ Activity:  The  Philadelphia 

Multifamily  Hub  requested  a  waiver  of 
the  age  requirement  for  five  non-elderly 
disabled  families  residing  in  a  project 
located  in  Romjiey,  West  Virginia 
(Romney  Unity,  Project  No.  045-EE019), 
and  17  non-elderly  families  residing  in 
a  project  located  in  West  Hamlin,  West 
Virginia  (Lincoln  Unity,  Project  No. 
045-EE098)  who  are  under  age  62. 

Nature  of  Requirement:  HUD 
regulations  at  24  CFR  part  891  require 
that  occupancy  be  limited  to  very  low 
income  (VLI)  elderly  persons  (i.e., 
households  composed  of  one  or  more 
persons,  at  least  one  of  whom  is  62 
years  of  age  at  time  of  initial 
occupancy). 

Granted  By:  WiUiam  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  November  17,  1998. 

Reasons  Waived:  The  waiver  is  based 
on  the  circumstances  of  this  case,  which 
involves  reliance  by  the  owner  resulting 
from  erroneous  advice  from  the 
Charleston  Multifamily  Program  Center 
(MPC),  and  may  result  in  potential 
hardship  to  both  the  project  and  tenants, 
if  immediately  displaced. 

31.  Regulation:  24  CFR  891.410(c). 
Project/ Activity:  Greensboro 

Multifamily  Hub  requested  a  waiver  of 
income  and  age  requirements  for  10 
non-elderly  people  residing  in  a  project 
located  at  James  Island,  South  Carolina 
{St.  James  Place,  Project  No.  054- 
EE019). 

Natiue  of  Requirement:  HUD 
regulations  at  24  CFR  part  891  reqxiire 
that  occupancy  be  limited  to  very  low 
income  (VLI)  elderly  persons  (i.e., 
households  composed  of  one  or  more 
persons,  at  least  one  of  whom  is  62 
years  of  age  at  the  time  of  initial 
occupancy). 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
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Date  Granted:  November  17,  1998. 

Reasons  Waived:  The  waiver  is  based 
on  the  special  circumstances  of  this 
case,  which  concerns  8  non-elderly 
disabled  residents  who  are  VLI  and  2 
elderly  residents  who  are  low  income 
but  not  VLI.  The  potential  hardship 
posed  for  both  tenants  and  the  project 
necessitates  this  waiver. 

For  Items  32  Through  34  Waivers 
Granted  for  24  CFR  Parts  982  and  984, 
Contact:  Gloria  J.  Cousar,  Deputy 
Assistant  Secretary  for  Public  and 
Assisted  Housing  Delivery,  Office  of 
Public  and  Indian  Housing,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Room  4204,  Washington,  DC  20410; 
telephone  (202)  619-8201  (this  is  not  a 
toll-free  number).  Hearing-or  speech- 
impaired  persons  may  access  this 
number  via  TTY  by  calling  the  toU-firee 
Federal  Information  Relay  Service  at 
(800) 877-8391. 

32.  Regulation:  24  CFR  982.303(b). 
Project/ Activity:  Oakland  Housing 

Authority,  California;  Section  8  Rental 
Certificate  Program. 

Natvire  of  Requirement:  The 
regulation  provides  for  a  maximum 
rental  certificate/voucher  term  of  120 
days  during  which  a  certificate  holder 
may  seek  housing  to  be  leased  under  the 
program. 

Granted  By:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  November  21,  1998. 

Reason  Waived:  The  waiver  was 
granted  to  reunite  the  family  and  to  give 
the  family  (one  adult  and  two  children) 
the  opportunity  to  break  its  cycle  of 
homelessness. 

33.  Regulation:  24  CFR  982.303(b). 
Project/ Activity:  Housing  Authority  of 

the  County  of  Santa  Clara  (HAGS A),  San 
Jose,  CA;  Section  8  Rental  Certificate 
Program. 

Nature  of  Requirement:  The 
regulation  provides  for  a  maximum 
rental  certificate/voucher  term  of  120 
days  during  which  a  certificate  holder 
may  seek  housing  to  be  leased  under  the 
program. 

Granted  By:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 


Date  Granted:  December  23, 19S8. 

Reason  Waived:  The  waiver  was 
granted  to  prevent  further  hardship  for 
a  family  (consisting  of  one  adult  and 
three  teenage  children)  and  to  prevent 
the  possible  separation  of  the  family  due 
to  the  lack  of  adequate  housing. 

34.  Regulation:  24  CFR  984.306(b). 
Project/ Activity:  Housing  Authority  of 

Jackson  Comity,  Oregon;  Section  8 
Family  Self-Sufficiency  (FSS)  Program. 

Nature  of  Requirement:  The 
regulation  provides  that  a  Section  8 
rental  certificate  or  voucher  program 
participant  must  lease  a  unit  in  the 
jurisdiction  of  the  public  housing 
agency  that  selected  the  family  for  the 
FSS  program  for  a  minimum  of  12 
months  after  the  effective  date  of  the 
FSS  contract. 

Granted  By:  Deborah  Vincent,  General 
Deputy  Assistant  Secretary  Office  of 
Public  and  Indian  Housing. 

Date  Granted:  October  16, 1998. 

Reason  Waived:  Approval  of  the 
waiver  permitted  the  Section  8 
certificate  program  participant  to 
complete  her  education  and  become 
self-sufficient. 

For  Items  35  and  36,  Waivers  Granted 
for  24  CFR  Part  990,  Contact:  Joan 
DeWitt,  Director,  Funding  and  Financial 
Management  Division,  Office  of  Public 
and  Assisted  Bousing  Operations,  Office 
of  Public  and  Indian  Housing,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Room  4216,  Washington,  DC  20410; 
telephone  (202)  619-1872  (this  is  not  a 
toll-free  number).  Hearing-or  speech- 
impaired  persons  may  access  this 
number  via  TTY  by  calling  the  toU-fi-ee 
Federal  Information  Relay  Service  at 
(800)  877-8391. 

35.  Regulation:  24  CFR  990.107(b)  and 
990.1 10(c)(2)(ii). 

Project/ Activity:  Dover  Housing 
Authority,  Dover,  NH.  A  request  was 
made  for  a  waiver  of  the  Performance 
Funding  System  (PFS)  regulations 
regarding  the  execution  of  an  energy 
performance  contract. 

Nature  of  Requirement:  HUD's  PFS 
regulations  at  24  CFR  990  specifically 
refer  to  savings  from  decreased 
consumption  which  must  be  waived  to 


permit  conversion  from  one  utility 
source  to  another  to  qualify  for  the 
"freeze  of  the  rolling  base"  energy 
incentive. 

Granted  by:  Deborah  L.  Vincent, 
General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 

Date  Granted:  November  3,  1998. 

Reason  Waived:  The  Dover  Housing 
Authority  was  granted  a  regulatory 
waiver  to  permit  it  to  use  the  "freeze  of 
the  rolling  base"  methodology  for  a 
conversion  from  one  energy  source  to 
another  in  an  energy  performance 
contract  under  the  PFS  energy  cost 
savings  incentives.  Conversion  from  one 
utility  source  to  another  may  result  in 
significant  cost  avoidance,  even  though 
comprising  a  shift  in  consumption, 
rather  than  a  reduction. 

36.  Regulation:  24  CFR  990.107(b)  and 
990.1 10(c)(2)(ii). 

Project/ Activity:  New  Bedford 
Housing  Authority,  New  Bedford,  MA. 
A  request  was  made  for  a  waiver  of  the 
Performance  Funding  System  (PFS) 
regulations  regarding  the  execution  of 
an  energy  performance  contract. 

Nature  of  Requirement:  HUD's  PFS 
regulations  at  24  CFR  990  specifically 
refers  to  savings  from  decreased 
consumption  which  must  be  waived  to 
permit  conversion  from  one  utility 
source  to  another  to  qualify  for  the 
"freeze  of  the  rolling  base"  energy 
incentive. 

Granted  by:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  November  13, 1998. 

Reason  Waived:  The  New  Bedford 
Housing  Authority  was  granted  a 
regulatory  waiver  to  permit  it  to  use  the 
"fi-eeze  of  the  rolling  base"  methodology 
for  a  conversion  from  one  energy  source 
to  another  in  an  energy  performance 
contract  imder  the  PFS  energy  cost 
savings  incentives.  Conversion  from  one 
utility  soiure  to  another  may  result  in 
significant  cost  avoidance,  even  though 
comprising  a  shift  in  consumption, 
rather  than  a  reduction. 
[FR  Doc.  99-11910  Filed  5-11-99;  8:45  am) 
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tAEHT  OF  JUSTICE 


Bureau  }f  Prisons 

28  CFR  ^art  540 

[BOP1071-F] 

RIN1120--AA67 

Visiting:  Notification  to  Visitors 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  1  inal  Rule. 


SUMMARY 

of  Prisons 
visiting 
for 
mailed 
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in  instan  ces 
investiga  ti 
visitor  an 
amendm  3nt 
consistei  icy 
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:  In  this  document,  the  Bureau 

is  amending  its  regulations  on 

make  the  inmate  responsible 

a  release  authorization  form 

the  inmate's  proposed  visitor 

where  a  background 
on  is  necessary  before  the 
be  approved.  This 
is  intended  to  increase 
in  Bureau  operations  and  to 
cost  to  the  government  in 
additions  to  an  inmate's 


ist. 

EFFECTIVE  DATE:  June  11.  1999. 
AODRESStS:  Rules  Unit,  Office  of 
General  (Counsel,  Bureau  of  Prisons, 
HOLC  R(  om  754,  320  First  Street.  NW.. 
Washing  on,  DC  20534. 
FOR  FURT  ^ER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  o  'Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  visiting  (28  CFR  part  540, 
subpart  Ei).  A  proposed  rule  on  this 
subject  M  as  published  in  the  Federal 
Register ,  jeptember  11,  1997  (62  FR 
47894}  w  [lich  requested  comment  by 
November  10,  1997.  The  Bureau 
received  seven  identical  comments  on 
the  propc  ised  rule.  A  summary  of  these 
comment  s  and  the  Bureau's  response 
follow. 

The  CO  nmenters  all  identified 
themselv  5s  as  inmates  at  one  particular 
Federal  c  arrectional  facility.  "The 
commenljers  stated  that  they  had  been 
informed:  that  all  of  their  visitors 
(includin  i  immediate  family  members) 
needed  t(  complete  and  return  a  release 
authoriza  tion  form  before  being  allowed 
to  visit.  1  he  commenters  stated  that  to 
the  best  c  f  their  knowledge  all  visitors 
had  to  CO  uplete  and  submit  the  form. 
This  state  ment  presumably  rebuts  the 
assertion  in  the  proposed  rule  that  the 
authorization  form  is  necessary  when 
backgrou  id  information  is  necessary 
(for  exam  pie,  when  the  proposed  visitor 
is  not  a  a  ember  of  the  immediate 
family). 

The  coi  nmenters  stated  that  they  did 
not  want  the  responsibility  of  sending 
the  forms  and  then  receiving  and 


transmitting  the  forms  to  institution 
staff.  The  commenters  further  stated  that 
they  disapproved  of  the  forms  as  being 
intrusive  in  the  lives  of  other  people 
and  that  they  believed  their  sending  the 
form  to  potential  visitors  constituted 
their  personal  stamp  of  approval  to  the 
form.  The  commenters  stated  that  they 
wanted  the  Bureau  to  have  total 
responsibility  for  sending  and  receiving 
the  forms. 

The  commenters  also  objected  to  the 
proposal  on  the  grounds  that  it 
constituted  an  imposition  on  indigent 
inmates.  The  commenters  noted  that 
under  Bureau  policy  inmates  without 
funds  were  eligible  to  receive  a  certain 
amoimt  of  stamps  for  their  legal  and 
social  mail  (see  28  CFR  540.21(d)  and 
(e)).  The  commenters  maintained  that 
sending  the  authorization  forms 
constituted  a  business  or  information 
gathering  use  and  consequently  was  an 
unwarranted  imposition  upon  such 
inmates. 

Finally,  the  commenters  complained 
about  implementation  of  existing 
procedures,  stating  that  they  were  aware 
of  instances  in  which  visitors  came  to 
Bureau  institutions  and  were  refused 
admittance  presumably  because  the 
returned  forms  were  not  properly  filed. 

In  response,  the  Bureau  notes  that  the 
regulations  in  28  CFR  540.51(b)(3)  state 
that  if  a  background  investigation  is 
necessary  before  approving  a  visitor,  the 
iiunate  may  be  held  responsible  for 
having  a  release  authorization  form 
forwarded  to  the  proposed  visitor. 
Ordinarily  background  information  is 
obtained  from  potential  visitors  who  are 
not  members  of  the  inmate's  immediate 
family.  Exception  to  this  procedure  may 
be  made  when  warranted.  However,  the 
expectation  is  that  immediate  family 
members  generally  do  not  have  to 
provide  background  information.  If  an 
inmate  believes  that  the  practice  at  an 
institution  is  not  in  conformance  with 
Bureau  policy,  the  inmate  may  bring  the 
matter  to  the  attention  of  the 
appropriate  Bureau  officials  through  the 
Administrative  Remedy  Program  (see  28 
CFR  part  242). 

As  for  the  regulatory  revision  proper, 
former  §  540.51(b)(3)  already  provided 
that  the  inmate  could  be  held 
responsible  for  forwarding  the 
authorization  form  to  the  potential 
visitor.  As  noted  in  the  proposed  rule, 
paragraph  (b)(3)  was  being  revised  in 
the  interest  of  reducing  costs  to  the 
government  and  for  the  sake  of 
consistency.  There  is  no  change  in  the 
regulations  with  respect  to  the  retiun  of 
completed  forms.  Completed  forms  will 
continue  to  be  returned  to  Bureau  staff 
for  processing. 


Regarding  the  release  authorization 
form  itself,  the  form  is  in  compliance 
with  information  collection  standards. 
Sending  the  form  to  a  potential  visitor 
therefore  need  not  represent  the 
personal  views  of  the  individual  sender. 

Regarding  the  impact  on  inmates 
without  funds,  the  Bureau  believes  that 
the  amendment  does  not  unduly  burden 
the  inmate  because  correspondence 
which  conveys  the  release  authorization 
form  to  a  potential  visitor  can  also  serve 
broader  social  contact  purposes. 

Upon  due  consideration,  the  Bureau 
is  adopting  the  proposed  revision  to 
§  540.51(b)(3)  as  final  without  change. 
Members  of  the  public  may  submit 
further  comments  concerning  this  rule 
by  writing  the  previously  cited  address. 
These  conunents  will  be  considered  but 
will  receive  no  comment  in  the  Federal 
Register. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  imder  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
goverrunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 


Federal  Register/Vol.  64,  No.  91 /Wednesday,  May  12,  1999/Rules  and  Regulations  25795 


significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 


these  regulations,  call  or  write  Roy 
Nanovic,  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
St.,  Washington,  DC  20534;  telephone 
(202)  514-6655. 

List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 
Kathleen  Hawk  Sawyer, 
Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  540  in 
subchapter  C  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  540— CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  continues  to  read  as  follows: 


Authority:  5  U.S.C.  301,  551.  552a;  18 
U.S.C.  1791,  3621,  3622.  3624.  4001.  4042. 
4081,  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1,  1987). 
5006-5024  (Repealed  October  12.  1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C.  509,  510;  28  CFR  0.95-0.99. 

2.  In  §  540.51,  paragraph  (b)(3)  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§540.51     Procedures. 


(b)  *  *  * 

(3)  If  a  background  investigation  is 
necessary  before  approving  a  visitor,  the 
inmate  shall  be  held  responsible  for 
mailing  a  release  authorization  form  to 
the  proposed  visitor. 
***** 

[PR  Doc.  99-11980  Filed  5-11-99;  8:45  am] 
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500 23545 

501 23545 

502 23551 

503 23545 

504 23545 

506 23545 

507 23545 

508 23545 

514 23782 

530 23782 

535 23794 

540 23545 

545 23551 

550 23551 

551 23551 

555 23551 

560 23551 

565 23551 

571 23551 

572 23794 

582 23545 

585 23551 

586 23551 

587 23551 

588 23551 

Proposed  Rules: 

356 24311 

47  CFR 

73 24522,24523 


74 24623 

Proposed  Rules: 

1 23571 

22 23571 

24 23571 

26 23571 

27 23571 

73 23571,  24565,  24566, 

24567,  24996,  24997,  24998 

74 23571 

80 23571 

87 23571 

90 23571 

95 23571 

97 23571 

101 23571 

48  CFR 

213 24528 

225 24528,24529 

252 24528,24529 

715 25407 

1815 25214 

1816 25214 

1819 25214 

1852 25214 

Proposed  Rules: 

16 24472 

45 23982 

48 24472 

52 23982,24472 

215 23814 

49  CFR 

1 24959 

216 25540 

223 25540 

229 25540 

231 25540 

232 25540 

238 25540 

Proposed  Rules: 

229 23816 

231 23816 

232 23816 

360 24123 

387 24123 

390 24128 

396 24128 

605 23590 

50  CFR 

17 25216 

222 25460 

223 25460 

226 24049 

600 24062 

648 24066 

660 24062,24078 

679 24960,25216 

Proposed  Rules: 

17 25263 

20 23742 

226 24998 

648 25472 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  12,  1999 

AGENCY  FOR 

IffTERNATIONAL 

DEVELOPMENT 

Commodities  and  services 
financed  by  USAID;  rules 
and  procedures; 
administrative  revisions; 
published  4-12-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw; 
agricultural  commodities: 
Azoxystrobin;  published  5- 

12-99 
Dimethomorph  etc.; 

published  5-12-99 
Halosulfuron;  published  5- 

12-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additive: 
Adjuvants,  production  aids, 
and  sanitizers — 
5,7-bis(1 ,1  -dimethylethyl)- 
3-hydroxy-2(3H)- 
benzofuranone; 
published  5-12-99 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Indian  Gaming  Regulatory  Act: 
Class  III  (casino)  gaming  on 
Indian  lands;  authorization 
procedures  wherr  States 
raise  Eleventh 
Amendment  defense; 
published  4-12-99 

STATE  DEPARTMENT 

Freedom  of  Information  Act; 
implementation: 

National  security  information; 
classification, 
safeguarding,  and 
declassification;  published 
5-12-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  4-7-99 
Bombardier;  published  4-7- 

99 
McDonald  Douglas; 

published  4-7-99 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order: 

Imported  cotton  and  cotton 
content  of  imported 
products;  supplemental 
assessment  calculation; 
comments  due  by  5-19- 
99;  published  4-19-99 
Soybean  promotion  and 

research  program; 

referendum;  comments  due 

by  5-17-99;  published  4-16- 

99 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Johne's  disease  in  domestic 
animals;  comments  due 
by  5-21-99;  published  3- 
22-99 
Viruses,  serums,  toxins,  etc.: 
Packaging  and  labeling — 

Veterinary  biological 
products;  comments 
due  by  5-17-99; 
published  3-18-99 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fisfiery  conservation  and 
management: 
West  Coast  States  4pd 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  5-20- 
99;  published  5-5-99 
West  Coast  salmon; 
comments  due  by  5-17- 
99;  published  5-5-99 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Interference  proceedings; 
consideration  of 
intertocutory  mlings; 
comments  due  by  5-17- 
99;  published  3-16-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Bunl(  beds;  safety  standards; 
comments  due  by  5-17-99; 
published  3-3-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  facilities  and 

pollutants; 

Kentucky;  comments  due  by 

5-20-99;  published  4-20- 

99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

5-17-99;  published  4-16- 

99 
Illinois;  comments  due  by  5- 

17-99;  published  4-16-99 
Minnesota;  comments  due 

by  5-19-99;  published  4- 

19-99 
Ohio;  comments  due  by  5- 

20-99;  published  4-20-99 
Pennsylvania;  comments 

due  by  5-17-99;  published 

4-16-99 
Tennessee;  comments  due 

by  5-20-99;  published  4- 

20-99 
Texas;  comments  due  by  5- 

20-99;  published  4-20-99 
Air  quality  planning  purposes; 
designatk}n  of  areas: 
Califomia;  comments  due  by 

5-19-99;  published  5-5-99 
Texas;  comments  due  by  5- 

17-99;  published  4-16-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Potato  leaf  roll  vims 

resistance  gene  (ort1/orf2 

gene);  comments  due  by 

5-17-99;  published  3-17- 

99 
Radiation  protection  programs: 
Idaho  National  Engineering 

and  Environmental 

Laboratory;  waste 

characterization  program; 

documents  availability; 

comments  due  by  5-17- 

99;  published  4-16-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Iowa;  comments  due  by  5- 
17-99;  published  4-1-99 
Louisiana,  comments  due  by 
5-17-99;  published  4-1-99 
Nevada;  comments  due  by 
5-17-99;  published  4-1-99 
New  Mexico;  comments  due 
by  5-17-99;  published  4-5- 
99 
South  Dakota;  comments 
due  by  5-17-99;  published 
4-1-99 
Wyoming;  comments  due  by 
5-17-99;  published  4-1-99 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 
Thrift  savings  plan: 


Funds  withdrawal;  methods; 
comments  due  by  5-21- 
99;  put)(ished  3-22-99 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 

Dog  and  cat  food  industry; 
comments  due  by  5-17- 
99;  published  3-18-99 

Dog  and  cat  food  industry; 
correc^on;  comments  due 
by  5-17-99;  published  4- 
13-99 

Law  book  irKJustry; 
comments  due  by  5-17- 
99;  published  3-18-99 

Law  book  industry; 
correction;  comments  due 
by  5-17-99;  published  4- 
13-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumptkxi: 
Irradiation  in  production, 
processing,  and  handling 
of  food — 

Foods  treated  with 
k>nizing  radiatk>n; 
labeling  requirements; 
comments  due  by  5-18- 
99;  published  2-17-99 

INTERIOR  DEPARTMENT 
Fish  and  WikWfe  Service 

Endangered  and  threatened 
species; 

Findings  on  petitrons,  etc. — 
San  Diego  ambrosia; 
comments  due  by  5-19- 
99;  published  4-19-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
artd  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
North  Dakota;  comments 

due  by  5-17-99;  published 

4-15-99 
Ohk);  comments  due  by  5- 

17-99;  published  4-16-99 
West  Virginia;  comments 

due  by  5-20-99;  published 

4-20-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 

Supply  management 
program;  heanng; 
comments  due  by  5-19- 
99;  published  4-19-99 

POSTAL  SERVICE 

International  Mail  Manual: 

Pnority  Mail  Global 
Guaranteed;  enhanced 
expedited  service  from 
selected  U.S.  locations  to 


IV 
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selected  European 

coui  tries:  comments  due 

by  ^19-99;  published  4- 

19-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securitie$: 
Revisejd  transfer  agent  form 

and  jrelated  rule; 

comfnents  due  by  5-17- 

99:  publisfied  3-31-99 
TRANSPORTATION 
DEPARTlMENT 

Air  travel;  nondiscrtminafion  on 
basis  $f  disability: 
Wheelihairs  and  other 

assi$tive  devices: 

compensation  for  damage; 

comlnents  due  by  5-18- 

99;  Published  2-17-99 
TRANSTORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
de  Havilland:  comments  due 

by  5J21-99;  published  4- 

23-9^ 
Agustai  S.p.A.;  comments 

due  py  5-18-99;  published 

3-19|99 
AlliedSgnal  Inc.;  comments 

due  3y  5-19-99;  published 

4-19  99 
Boeing  comments  due  by 

5-21J99;  published  4-26- 

99 


Fokker;  comments  due  by 
5-17-99;  published  4-16- 
99 

LET  Aeronautical  Works; 
comments  due  by  5-19- 
99;  published  4-14-99 

New  Piper  Aircraft,  Inc.; 
comments  due  by  5-21- 
99;  published  3-23-99 

Pilatus  Aircraft  Ltd.; 
comments  due  by  5-19- 
99;  published  4-14-99 

Robinson  Helicopter  Co.; 
comments  due  by  5-21- 
99;  published  3-22-99 
Class  E  airspace;  comments 

due  by  5-17-99;  published 

4-1-99 

Class  E  airspace;  correction; 
comments  due  by  5-18-99; 
published  4-2-99 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  5-21-99; 
published  4-6-99 

TREASURY  DEPARTMENT 
Customs  Service 

Financial  and  accounting 
procedures: 

Duties,  taxes,  interest  and 
fees;  expanded  methods 


of  payment;  comments 
due  by  5-17-99;  published 
3-17-99 
Vessels  in  foreign  and 

domestic  trades: 

Vessel  equipment 
temporarily  landed  for 
repair;  comments  due  by 
5-17-99;  published  3-18- 
99 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 


index.html.  Some  laws  may 
not  yet  be  available. 

S.  531/P.L.  106-26 

To  authorize  the  President  to 
award  a  gold  medal  on  behalf 
of  the  Congress  to  Rosa 
Parks  in  recognition  of  her 
contributions  to  the  Nation. 
(May  4,  1999;  113  Stat.  50) 

Last  List  May  4,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 

U 


Monday,  fuiuary  13.  1997 
Volume  33 — Number  2 
P«ge  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

one  year  subscriptions  for  the  Weekly  Compilation  ol  Presidential  Documents  (PD)  so  I  can 


Oraer  Processing  Code 

*5420 

D  YES,  pL 


ease  enter 


keep  up  to  date  on  Presidential  activities. 

n  $137.00  First  Class  Mail         D  $80.00  Regular  Mail 
The  total  cost  of  my  order  is  $ 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I     I  GPO  Deposit  Account 


-D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


VISA              MasterCard  Account 

IE 

-M_                                                                                 T'lt/rffir  v/tf/  //IP 

(Credit  card  expiration  date)                 vntir  nrrlrr  > 

Purchase  order  number  (optional) 

May  we  make  your  name/address  available  to  other  mailers? 


YES    NO 

an 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


11/3 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
I lit  ^iS.  enter  my  subscription(s)  as  follows: 


Order  Process  ig  Code: 

*6173 


Msr 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total 


tion; 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4. 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


:ost  of  my  order  is  $ 


International  customers  please  add  25% 


Company  ( ir  personal  name 


(Please  type  or  print) 


Additional  iddress/attention  line 

I 


Please  Choose  Method  of  Payment: 

1 I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  addre  ss 


City,  State.  ^IP  code 


Daytime  ph>ne  including  area  code 


I I  VISA       LJ    MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authonzing  signature 


(Rev  11/3) 


Purchase  or  ler  number  (optional) 

YES     NO 

May  we  ma  K  your  name/address  avaOabie  to  other  mailers?      [_J   \_\ 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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. 

Title  3— 

Proclamation  7195  of  May  10,  1999 

The  President 

Peace  Officers  Memorial  Day  and  Police  Week,  1999 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Whether  working  in  big  cities,  suburban  communities,  or  small  rural  towns, 
America's  law  enforcement  officers  serve  each  day  as  a  defense  against 
the  forces  of  crime  and  brutality.  These  courageous  men  and  women  defend 
our  lives  with  their  own.   All  too  often  they  pay  the  ultimate  price  for 
their  dedication,  as  America  saw  again  this  past  year  when  an  armed  intruder 
invaded  the  United  States  Capitol  and  gunned  down  Officer  Jacob  J.  Chestnut 
and  Detective  John  M.  Gibson.  These  brave  men  were  husbands,  fathers, 
neighbors,  and  friends.  We  must  honor  and  remember  their  sacrifice  and 
the  loss  of  the  loved  ones  they  left  behind. 

We  must  also  remember  that  the  heroes  who  died  defending  the  U.S.  Capitol 
were  just  2  of  the  61  law  enforcement  officers  killed  in  the  line  of  duty 
last  year.  Firearms  took  all  but  3  of  these  lives.  In  addition,  78  officers 
died  in  tragic  accidents.  All  of  their  memories  live  on,  not  only  with  their 
friends  and  families,  but  also  in  the  hearts  of  all  of  us  who  enjoy  safer, 
more  peaceful  lives  because  of  their  dedicated  service. 

This  week  we  honor  with  special  gratitude  the  nearly  600,000  highly  trained 
law  enforcement  personnel  who  serve  our  Nation  each  day.  Whether  working 
undercover  against  drug  pushers,  gang  leaders,  and  terrorists;  apprehending 
fugitives;  responding  to  domestic  violence  calls;  or  arresting  drunk  drivers, 
these  courageous  men  and  women  uphold  their  pledge  to  preserve  the 
peace  and  promote  the  public's  safety.  In  large  part  because  of  their  skill 
and  determination,  crime  rates  in  our  Nation  have  fallen  to  the  lowest 
point  in  25  years,  with  the  murder  rate  at  its  lowest  level  in  30  years. 
But  the  war  on  crime  is  a  constant  and  dangerous  struggle,  and  during 
Police  Week— and  especially  on  Peace  Officers  Memorial  Day— we  honor 
those  who  serve  on  the  front  lines  of  that  bartle. 

By  a  joint  resolution  approved  October  1,  1962  (76  Stat.  676),  the  Congress 
has  authorized  and  requested  the  President  to  designate  May  15  of  each 
year  as  "Peace  Officers  Memorial  Day"  and  the  week  in  which  it  falls 
as  "Police  Week,"  and,  by  Public  Law  103-322  (36  U.S.C.  167),  has  requested 
that  the  flag  be  flown  at  half-staff  on  Peace  Officers  Memorial  Day. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  15,  1999,  as  Peace  Officers  Memorial 
Day  and  May  9  through  15,  1999,  as  PoUce  Week.  I  call  upon  the  people 
of  the  United  States  to  observe  these  occasions  with  appropriate  ceremonies, 
programs,  and  activities.  I  also  request  the  Governors  of  the  States  and 
of  the  Commonwealth  of  Puerto  Rico,  as  well  as  the  appropriate  officials 
of  all  units  of  government,  to  direct  that  the  flag  of  the  United  States 
be  flown  at  half-staff  on  Peace  Officers  Memorial  Day  on  all  buildings, 
grounds,  and  naval  vessels  throughout  the  United  States  and  all  areas  imder 
its  jurisdiction  and  control.  I  also  invite  all  Americans  to  display  the  flag 
at  half-staff  from  their  homes  on  that  day. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twenty-third. 


O^J^l^JA•uaA  ^j'tw^^^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354 
[Docket  No.  9»-022-1] 

Commuted  Traveltime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  by  adding 
commuted  traveltime  allowances  for 
travel  between  various  locations  in 
Iowa.  Commuted  traveltime  allowances 
are  the  periods  of  time  required  for 
Plant  Protection  and  Quarantine 
employees  to  travel  from  their  dispatch 
points  and  retiun  there  from  the  places 
where  they  perform  Simday,  holiday,  or 
other  overtime  duty.  The  Government 
charges  a  fee  for  certain  overtime 
services  provided  by  Plant  Protection 
and  Quarantine  employees  and,  under 
certain  circumstances,  the  fee  may 
include  the  cost  of  commuted 
traveltime.  This  action  is  necessary  to 
inform  the  public  of  commuted 
traveltime  for  these  locations. 
EFFECTIVE  DATE:  May  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jim  Smith,  Senior  Operations 
Officer,  Port  Operations,  PPQ,  APHIS, 
4700  River  Road  Unit  60,  Riverdale,  MD 
20737-1236;  (301)  734-8415;  or  e-mail: 
jim.f.smith@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR,  chapter  III, 
and  9  CFR,  chapter  I,  subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 


plants,  plant  products,  animals,  animal 
products,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 

When  these  services  must  be  provided 
by  an  employee  of  Plant  Protection  and 
Quarantine  (PPQ)  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
PPQ  employee's  regular  duty  hours,  the 
Government  charges  a  fee  for  the 
r    services  in  accordance  with  7  CFR  354. 
Under  circumstances  described  in 
§  354.1(a)(2),  this  fee  may  include  the 
cost  of  commuted  traveltime.  Section 
354.2  contains  administrative 
instructions  prescribing  commuted 
traveltime  allowances,  which  reflect,  as 
nearly  as  practicable,  the  periods  of  time 
require  for  PPQ  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Simday,  holiday,  or  other 
overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  adding  commuted 
traveltime  allowances  for  travel  between 
various  locations  in  Iowa.  The 
amendments  are  set  forth  in  the  rule 
portion  of  this  document.  This  action  is 
necessary  to  inform  the  public  of  the 
commuted  traveltime  between  the 
dispatch  and  service  locations. 

Efifective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
procedure  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provision  of  5 
U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 


Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provision 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provision  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

The  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  disease  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly,  we  are  amending  7  CFR 
part  354  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS,  AND  USER  FEES 

1 .  The  authority  citation  for  part  354 
continues  to  read  as  follows: 
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Authoitty:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a  49  U.S.C.  1741;  7  CFR  2.22,  2.80, 
and  371. i(c). 


[Add] 


Iowa: 


Done  i 
May  199! 
loan  M. 


Acting 
Health 
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2.  Section  354.2  is  amended  by 
adding  in  the  table,  in  alphabetical 
order,  under  Iowa,  the  following  entries 
to  read  as  follows: 

Commuted  Traveltime  Allowances 

[In  hours] 


§354.2    Administrative  instructions 
prescribing  commuted  traveltime. 


Location  covered 


Served  from 


Metropolitan  area 


Within 


Outside 


Davenjort Des  Moines 


Sioux  City  Des  Moines 

Undesi  jnated  ports  Des  Moines 


6 
6 


Washington,  DC.  this  6th  day  of 


1  Lmold, 

Ai  iministrator,  Animal  and  Plant 
In  spection  Service. 
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DEPAR'  -MENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  part  25 

[Docket  No.  NM154.  Special  Conditions  No. 
25-99-273-SC] 

Special  Conditions:  Domier  Model 
328-300  Airplane;  High  Intensity 
Radiated  Fields  (HIRF). 

agency^  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  com:  nents. 


summary:  These  special  conditions  are 
issued  for  the  Domier  Model  328-300 
airplane .  This  airplane  will  have  novel 
and  uni  sual  design  features  when 
comparifd  to  the  state  of  technology 
envisioi  led  in  the  airworthiness 
standan  Is  for  transport  category 
airplane  s.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessa  y  to  establish  a  level  of  safety 
equivali  jnt  to  that  provided  by  the 
existing  airworthiness  standards. 
DATES: '  'he  effective  date  of  these 


special 


conditions  is  April  15,  1999. 


Comme  tits  must  be  received  on  or 
before  J  jne  28,  1999. 
ADORES  )ES:  Comments  on  these  special 
conditii  ins  may  be  mailed  in  duplicate 


to:  Federal  Aviation  Administration, 
Office  of  the  Regional  Counsel,  Attn: 
Rules  Docket  (ANM-7),  Docket  No. 
NM154,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Regional  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM154.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  FAA,  International  Branch, 
ANM-116,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055^056; 
telephone  (425)  227-1503;  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
docket  and  special  conditions  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  exeunination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 


docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM154."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  November  14,  1996,  the  Luftfahrt- 
Bundesamt  (LBA)  applied  on  behalf  of 
Domier  Luftfahrt  GmbH  for  an 
amendment  to  U.S.  Type  Certificate  No. 
A45NM  to  include  the  new  Domier 
Model  328-300.  The  Model  328-300, 
which  is  a  modification  of  the  Dornier 
Model  328-100  approved  under  Type 
Certificate  No.  A45NM.  will  be  a  32-34 
passenger  airplane  with  a  pressurized 
cabin  and  a  maximum  takeoff  weight  of 
33,510  pounds  (15200  kg).  The  Model 
328-300  is  of  a  high-wing  configuration, 
with  twin  turbofan  engines  mounted 
underneath  the  wings,  and  a  horizontal 
tail  mounted  at  the  top  of  the  vertical 
fin.  The  FAA  subsequently  determined 
that  this  airplane  would  require  a  new 
type  certificate  because  the  type  of 
propulsion  on  this  airplane  is  being 
changed  from  turboprop  to  turbofan. 

The  Dornier  Model  328-300 
incorporates  an  electronic  flight 
instrument  system  (EFIS)  for  display  of 
critical  flight  parameters  (altitude, 
airspeed,  and  attitude)  to  the  crew. 
These  displays  can  be  susceptible  to 
disruption  to  both  command/response 
signals  as  a  result  of  electrical  and 
magnetic  interference.  This  disruption 
of  signals  could  result  in  loss  of  all 
critical  flight  displays  and 
annunciations  or  present  misleading 
information  to  the  pilot. 


Type  Certification  Basis 
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Under  the  provisions  of  14  CFR  21.17, 
Domier  Luftfahrt  GmbH  must  show  that 
the  Model  328-300  airplane  meets  the 
applicable  provisions  of  part  25  as 
amended  by  Amendments  1  through  87 
thereto. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Domier  Model  328- 
300  airplane  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49, 
as  required  by  §§  11.28  and  11.29,  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 


Novel  or  Unusual  Design  Features 

The  Dornier  328-300  will  incorporate 
an  electronic  flight  instrument  system 
(EFIS)  that  performs  critical  functions. 
This  system  may  be  vulnerable  to  HIRF 
external  to  the  airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  applicable  regulations,  special 
conditions  are  needed  for  the  Domier 
328-300,  which  require  that  new 
electrical  and  electronic  systems,  such 
as  the  EFIS,  that  perform  critical 
functions  be  designed  and  installed  to 
preclude  component  damage  and 
intermption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 


Frequency 


and  sateUite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  conceming  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1,  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  bom 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  extemal  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Field  Strength  (volts  per  meter) 


US 


Peak 


10  kHz-100  kHz  ... 
100  kHz-500kHz  . 

500  kH2-2  MHz  

2  MHz-30  MHz  

30  MHz-70  MHz  .... 
70  MHz-100  MHz  .. 
IOOMHz-200  MHz 
200  MHz^OO  MHz 
400  MHz-700  MHz 
700  MHz-1  GHz  .... 

1  GH2-2  GHz  

2GHZ--4GHZ  

4GHZ-6GHZ  

6GHZ-8GHZ  

8  GHz-12  GHz  

12GHZ-18GHZ  

18GHz-40GHz  


30 

40 

30 

190 

20 

20 

30 

30 

80 

690 

970 

1570 

7200 

130 

2100 

500 

780 


UK/European 


Average 


30 
30 
30 

190 
20 
20 
30 
30 
80 

240 
70 

350 

300 
80 
80 

330 
20 


Peak 


50 

60 

70 

200 

30 

30 

150 

70 

700 

1700 

5000 

4500 

5200 

2000 

3500 

3500 

NA 


Average 


50 

60 

70 

200 

30 

30 

30 

70 

40 

80 

360 

360 

300 

330 

270 

180 

NA 


Consolidated 


Peak 


50 

60 

70 

200 

30 

30 

150 

70 

700 

1700 

5000 

4500 

7200 

2000 

3500 

3500 

780 


Average 


50 

60 

70 

200 

30 

30 

30 

70 

80 

240 

360 

360 

300 

330 

wro 

330 
20 


The  field  strengths  are  expressed  in  terms  of  peak  root-mean-square  (rms)  values. 


Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Domier 
328-300  Model  airplane.  Should 
Domier  Luftfahrt  GmbH  apply  any  other 
model  included  on  the  same  type 
certificate  to  incorporate  the  same  noval 
or  unusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 


well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  Domier 
Model  328-309  airplanes.  It  is  not  a  mle 
of  general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  featixres  on  the 
airplane. 


The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
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would  sij  nificantly  affect  the 
certificati  on  of  the  airplane,  which  is 
imminen  ,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecess  uy  and  impracticable,  and 
good  caui  ie  exists  for  adopting  these 
special  c(  inditions  immediately. 
Therefore .  these  special  conditions  are 
being  ma  le  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interestec  persons  to  submit  views  that 
may  not  lave  been  submitted  in 
response  to  the  prior  opportimities  for 
comment  described  above. 

List  of  Su  bjects  in  14  CFR  Part  25 

Aircraf ;,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  au  hority  citation  for  these 
special  c(  inditions  is  as  follows: 

Authori  y:  49  U.S.C.  106(g).  40113,  44701, 
44702,  44;  04. 

The  Spec  ial  Conditions 

Accorc  ingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Adminisi  rator,  the  following  special 
conditio:  s  are  issued  as  part  of  the  type 
certificat  on  basis  for  Domier  Model 
328-300  iirplane. 

1.  Protection  from  Unwanted  Effects 
ofHigh-I  itensity  Radiated  Fields 
(HIRF].  E  ach  electrical  and  electronic 
system  ti  at  performs  critical  functions 
must  be  (  esigned  and  installed  to 
ensure  tli  at  the  operation  and 
operatioial  capability  of  these  systems 
to  perfon  n  critical  functions  are  not 
adversel]  affected  when  the  airplane  is 
exposed  o  high  intensity  radiated  fields 
external  o  the  airplane. 

For  the  purpose  of  these  special 
conditio!  IS,  the  following  definition 
applies: 

Critica  Functions.  Functions  whose 
failure  w  auld  contribute  to  or  cause  a 
failure  c(  ndition  that  would  prevent  the 
continue  d  safe  flight  and  landing  of  the 
airplane. 

Issued  i  1  Renton,  Washington,  on  April  15, 
1999. 

John  J.  Hi  :key, 

Acting  Mc  nager,  Transport  Airplane 
Directorai  e,  Aircraft  Certification  Service, 
ANM-IOC. 
[FR  Doc.  <  9-12143  Filed  5-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-ANE-02;  Amendment  39- 
11164;  AD  99-10-11] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8[>-200  Series  Turt)ofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  JT8D-200 
series  turbofan  engines,  that  currenUy 
requires  periodic  inspection  of  fan 
blades  for  locked  rotors  and  foreign 
object  damage  (FOD),  unlocking  of 
shrouds  if  necessary,  lubrication  of  fan 
blade  shrouds,  and  dimensional 
restoration  of  the  fan  blade  leading  edge. 
In  addition,  that  AD  requires 
installation  of  improved  design  fan 
blades  as  terminating  action  for  the 
inspections.  This  AD  will  reduce  the 
lubrication  interval,  and  require 
removal  of  rotors  that  experience  repeat 
lockups  within  225  cycles  in  service. 
This  supersedure  is  prompted  by  reports 
of  twenty-five  fan  blade  failures  to  date. 
The  actions  specified  by  the  AD  are 
intended  to  prevent  fan  blade  failure, 
which  can  result  in  damage  to  the 
aircraft. 

DATES:  Effective  June  14,  1999.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  14,  1999. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St..  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7128, 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  junend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 


by  superseding  airworthiness  directive 
(AD)  96-23-15,  Amendment  39-9821 
(61  FR  63706,  December  2,  1996), 
applicable  to  certain  Pratt  &  Whitney 
(PW)  JT8D-200  series  turbofan  engines, 
was  published  in  the  Federal  Register 
on  December  2, 1998  (63  FR  66500). 
That  action  proposed  to  require  periodic 
inspection  of  fan  blades  for  locked 
rotors  and  foreign  object  damage  (FOD), 
unlocking  of  shrouds  if  necessary, 
lubrication  of  fan  blade  shrouds, 
removal  from  service  of  fan  rotors  which 
experience  repeat  lockup  events  within 
225  cycles  in  service,  and  dimensional 
restoration  of  the  fan  blade  leading  edge. 
In  addition,  that  AD  requfres 
installation  of  improved  design  fan 
blades  as  terminating  action  for  the 
inspections. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  7  additional 
fan  blade  failures  on  engines  that  had 
been  inspected  in  accordance  with  the 
current  AD,  bringing  the  total  of 
reported  failures  to  25.  The  fan  blades 
are  failing  as  a  result  of  high  cycle 
fatigue.  Contributing  factors  are  foreign 
object  damage  (FOD),  leading  edge 
erosion,  manufacturing  discrepancies, 
and  locked  fan  shrouds.  These  fan  blade 
failures  indicate  that  the  currently 
mandated  fleet  management  plan  is 
insufficient. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  A6241, 
Revision  2,  dated  June  29,  1998,  that 
reduces  the  lubrication  interval,  and 
requires  removal  of  rotors  that 
experience  repeat  lockups  within  225 
cycles  in  service  (CIS). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Three  commenters  concur  with  the 
rule  as  proposed.  Two  of  these  are 
already  in  compliance  with  the  rule  as 
proposed. 

One  commenter  suggests  that 
alternate  method  of  compliance  (AMOC) 
approvals  for  ADs  95-12-19  and  96-23- 
15  should  be  applicable  to  this  AD, 
without  requiring  additional  approval. 
The  proposal  only  references  AMOC 
approvals  to  95-12-19.  The  FAA  does 
not  agree.  This  AD  represents  the  thfrd 
AD  in  a  line  of  ADs  addressing  the  fan 
blade  shroud  locking  problem  on  PW 
JT8D-200  engines.  Normally  when  an 
AD  supersedes  a  previously  issued  AD, 
all  AMOC  approvals  to  the  superseded 
AD  cease  on  the  effective  date  of  the 
superseding  AD,  and  operators  must 
either  comply  with  the  requirements  of 
the  new  AD  or  reapply  for  a  new  AMOC 
approval.  On  further  review  of  the  issue 
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of  whether  previous  AMOC  approvals 
should  be  allowed  to  continue  in  force, 
the  FAA  has  detei  mined  that  AMOC 
approvals  for  neither  of  the  previous 
ADs  should  be  allowed  to  continue  in 
force  after  the  effective  date  of  this  AD. 
The  inspection  requirements  for  ASB 
6241,  Rev.  2,  dated  June  29,  1998, 
incorporated  in  this  AD,  differ 
significantly  from  those  of  the  current 
AD  in  that  blades  that  experience  repeat 
lockups  within  225  cycles  must  be 
removed.  Therefore,  the  FAA  has 
determined  to  remove  proposed 
paragraph  (e)  from  the  final  rule.  All 
AMOC  approvals  issued  for  either  AD 
95-12-19  or  AD  96-23-15  will  cease  on 
the  effective  date  of  this  AD. 

One  commenter  believes  that  it  is 
unnecessary  to  track  repeat  lockups  and 
remove  from  service  rotors  that 
experience  repeat  lockups  within  225 
cycles,  because  the  foreign  object 
damage  (POD)  checks  and  lubrication  of 
the  shrouds  address  the  root  cause  of 
the  problem.  The  FAA  does  not  concur. 
Analysis  of  fan  blade  fractiue  events 
revealed  a  strong  correlation  between 
repeat  lockup  histories  and  subsequent 
fractures.  The  requirement  to  track 
lockup  events  and  remove  rotors  which 
experience  repeat  lockups  within  225 
cycles  is  a  key  part  of  the  fleet 
management  proposal,  and  is  required 
to  provide  the  full  safety  benefit  of  this 
proposal.  A  statement  clarifying  the 
requirement  to  remove  rotors  from 
service  per  Part  3  of  ASB6241  rev.  2  was 
added  to  paragraph  (a)  of  this  AD. 
Previously  this  was  stated  directly  only 
in  the  Simimary  and  Supplementary 
Information  sections  of  the  AD.  Since 
comments  indicate  that  operators 
implied  that  to  be  the  case,  this  addition 
to  paragraph  (a)  does  not  expand  the 
scope  of  the  AD  or  add  any  additional 
burden  to  operators. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 
There  are  approximately  2,650 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
960  engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take  no 
additional  work  hours  to  perform  these 
inspections  except  at  a  shorter 
lubrication  interval.  Rework  costs  for 
the  fan  blades  are  $275  per  blade,  of 
which  approximately  $140  per  blade  is 
attributable  to  this  AD  action.  With  the 
manufacturer's  rebate  of  $50  per  blade, 
the  total  cost  to  industry  of  reworking 
these  blades  is  $2,750  per  engine. 

The  manufacturer  estimates  that  it 
will  take  19  work  hoiu-s  per  engine  to 


remove  and  reinstall  the  blades.  Using 
labor  costs  of  $60  per  work  hoxu",  the 
labor  costs  to  remove  and  reinstall  the 
blades  are  $1,140  per  engine.  Hence,  the 
increased  costs  generated  by  this 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,890  per  engine,  or 
$3,734,400  to  retrofit  the  remaining  960 
engines. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2]  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034,  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  bicorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9821  (61  FR 
63706,  December  2,  1996)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-11164,  to  read  as 
follows: 


99-10-11 

Pratt  &  Whitney:  Amendment  39-11164. 
Docket  96-A>4E-02.  Supersedes  AD  96- 
23-15,  Amendment  39-9821. 
Applicability:  Pratt  &  WhiUiey  (PW) 
Models  JT8D-209.  -217.  -217A,  -217C,  and 
-219  turbofan  engines  that  have  not 
incorporated  PW  Service  Bulletin  (SB)  No. 
6193,  dated  October  31, 1994,  or  with  fan 
blades,  Part  Numbers  (P/N's)  798821, 
798821-001.  808121,  808121-001.  809221, 
811821,  851121,  851121-001,  5000021-02. 
5000021-022,  and  5000021-032  installed. 
These  engines  are  installed  on  but  not 
limited  to  McDonnell  Douglas  MD-80  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fan  blade  failure,  which  can 
result  in  damage  to  the  aircraft,  accomplish 
the  following: 

(a)  Inspect  fan  blades  and  shrouds,  unlock 
fan  blade  shrouds,  lubricate  fan  blade 
shrouds,  restore  leading  edge  dimensions, 
remove  from  service  those  fan  rotors  which 
experience  repeat  lockup  events  within  225 
cycles,  and  modify  or  install  improved 
design  fan  blades  in  accordance  with  the 
schedule  and  procedures  described  in  Parts 

1,  2,  and  3  of  the  Accomplishment 
InsUiictions  of  PW  Alert  Service  Bulletin 
(ASB)  No.  A6241.  Revision  2,  dated  June  29, 
1998. 

(b)  Modification  of  fan  blades  to  the 
improved  design  configuration  or  installation 
of  improved  design  fan  blades  in  accordance 
with  Part  3  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  A6241,  Revision 

2,  dated  June  29,  1998.  constitutes 
terminating  action  to  the  inspections  and 
maintenance  actions  described  in  paragraph 
(a)  of  this  AD. 

(c)  For  the  purpose  of  this  AD,  the 
accomplishment  effective  date  to  be  used  for 
determination  of  compliance  intervals,  as 
required  by  Section  2  of  PW  ASB  No.  A6241, 
Revision  2,  dated  June  29,  1998.  is  defined 
as  the  effective  date  of  this  AD. 

(d)  For  the  purpose  of  this  AD,  '"repair  "  as 
specified  in  Part  3,  Paragraph  A.  (l)(b)  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6241.  Revision  2,  dated  June  29,  1998  is 
defined  as  the  modification  of  fan  blades  to 
incorporate  the  revised  shroud  angle,  cutback 
the  leading  edge,  and  restore  leading  edge 
dimensions  in  accordance  with  Part  3, 
Paragraph  C  of  the  Accomplishment 
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Instructiohs  of  PW  ASB  No.  A6241,  Revision 
2,  dated  Juie  29.  1998. 

(e)  An  i  Itemative  method  of  compliance  or 
adjustmei  it  of  the  compliance  time  that 
provides  i  in  acceptable  level  of  safety  may  be 
used  if  ap  proved  by  the  Manager,  Engine 
Certificaf i  on  Office.  The  request  should  be 
forwarde(  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
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add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  required  by  this  AD  shall 
be  accomplished  in  accordance  with  the 
following  Pratt  &  Whitney  ASB: 


Document  No. 


Pages 


1-14 


Revision 


Rev.  2 


Date 


June  29,  1998. 


intorporation  by  reference  was 
by  the  Director  of  the  Federal 
accordance  with  5  U.S.C.  552(a) 
part  51.  Copies  may  be  obtained 
&  Whitney,  Publication 
Supervisor  Technical 
icatiAns  Distribution,  M/S  132-30,  400 
East  Hartford,  CT  06108;  telephone 
56S-770O,  fax  (860)  565-4503.  Copies 
nspected  at  the  FAA,  New  England 
Ice  of  the  Regional  Counsel,  12 
England  Executive  Park,  Burlington, 
the  Office  of  the  Federal  Register, 
Capitol  Street,  NW.,  suite  700, 
n,DC. 

amendment  becomes  effective  on 
1999. 
n  Burlington,  Massachusetts,  on 
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lomanosky, 

M  inager.  Engine  and  Pmpeller 
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iification  Service. 
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AirwortMness  Directives;  Boeing 
■Model  747-400,  757,  767,  and  777 
Series  Airplanes  Equipped  With 
AlliedSlgnal  RIA-35B  Instrument 
Landin9  System  (ILS)  Receivers 

AGENCYJ  Federal  Aviation 
Admini  stration,  DOT. 
action:  Final  rule. 


SUMMAR^r 


an  exis 


This  amendment  supersedes 
t  ing  airworthiness  directive  (AD), 
applica  )le  to  certain  Boeing  Model  747- 
400,  75  ',  767,  and  777  series  airplanes, 
that  cm  rently  requires  a  revision  to  the 
Airplan  b  Flight  Manual  (AFM)  to 
prohibi  certain  types  of  approaches. 
That  ac  ion  also  requires  repetitive 
inspect  ons  to  detect  certain  faults  of  all 


RIA-35B  ILS  receivers,  and  replacement 
of  discrepant  ILS  receivers  with  new, 
serviceable,  or  modified  units;  or, 
alternatively,  an  additional  revision  to 
the  AFM  and  installation  of  a  placard  to 
prohibit  certain  operations.  That  AD 
was  prompted  by  a  report  of  errors  in 
the  glide  slope  deviation  provided  by  an 
ILS  receiver.  This  amendment  requires 
accomplishment  of  the  previously 
optional  terminating  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  erroneous  localizer  deviation 
provided  by  faulty  ILS  receivers,  which 
could  result  in  a  landing  outside  the 
lateral  boimdary  of  the  runway. 
dates:  Effective  June  17,  1999. 

The  incorporation  by  reference  of 
AlliedSignal  Electronic  and  Avionics 
Systems  Service  Bulletin  M-4426  (RIA- 
35B-34-6),  Revision  3,  dated  May  1998, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  July  22, 
1998  (63  FR  36549,  July  7,  1998). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Yi,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1013; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-14-10, 
amendment  39-10643  (63  FR  36549, 
July  7,  1998),  which  is  applicable  to 
certain  Boeing  Model  747-400,  757, 
767,  and  777  series  airplanes,  was 
published  in  the  Federal  Register  on 


October  26,  1998  (63  FR  57078).  The 
action  proposed  to  require  a  revision  to 
the  Airplane  Flight  Manual  (AFM)  to 
prohibit  certain  types  of  approaches, 
and  repetitive  inspections  to  detect 
certain  faults  of  all  RIA-35B  ILS 
receivers.  The  action  also  proposed  to 
require  replacement  of  discrepant  ILS 
receivers  with  new,  serviceable,  or 
modified  units;  or,  alternatively,  an 
additional  revision  to  the  AFM  and 
installation  of  a  placard  to  prohibit 
certain  operations.  In  addition,  the 
action  proposed  to  require 
accomplishment  of  the  previously 
optional  terminating  action. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule.  Two  commenters 
indicate  that  they  are  not  affected  by  the 
proposed  rule.  Another  commenter 
states  that  it  has  already  accomplished 
the  proposed  terminating  action. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  74  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  74 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  AFM  revision  to  prohibit  certain 
types  of  approaches  that  currently  is 
required  by  AD  98-14-10,  and  retained 
in  this  AD,  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  AFM  revision 
on  U.S.  operators  is  estimated  to  be 
$4,440,  or  $60  per  airplane. 
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In  lieu  of  the  AFM  revision  and 
placard  installation  to  prohibit  certain 
types  of  operations,  the  visual 
inspection  that  cinrently  is  provided  in 
AD  98-14-10  takes  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  on  U.S. 
operators  is  estimated  to  be  $4,440,  or 
$60  per  airplane,  per  inspection  cycle. 

In  lieu  01  the  visual  inspection,  the 
AFM  revision  and  placard  installation 
that  ciurently  is  provided  in  AD  98-14- 
10  takes  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiu^s,  the  cost  impact  of  the 
AFM  revision  and  placard  installation 
on  U.S.  operators  is  estimated  to  be 
$4,440,  or  $60  per  airplane. 

The  new  replacement  that  is  required 
in  this  AD  action  will  take 
approximately  3  work  hours  per 
airplane  (1  work  hoiu'  per  receiver,  3 
receivers  per  airplane)  to  accomplish,  at 
an  average  labor  rate  of  $60  per  work 
horn.  Required  parts  will  cost 
approximately  $235  per  airplane  ($78.33 
per  receiver).  Based  on  these  figures,  the 
cost  impact  of  the  replacement  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $30,710,  or  $415  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futine  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  luider 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ.  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10643  (63  FR 
36549,  JiUy  7,  1998),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11167,  to  read  as 
follows: 

99-10-14    Boeing:  Amendment  39-11167. 
Docket  98-NfM-232-AD.  Supersedes  AD 
98-14-10,  Amendment  39-10643. 

Applicability:  Model  747-400,  757,  767, 
and  777  series  airplanes;  equipped  with 
AlliedSignal  R1A-35B  Instrument  Landing 
System  (ILS)  receivers,  part  number  (P/N) 
066-50006-0101,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed    ctions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  erroneous  localizer 
deviation  provided  by  faulty  ILS 
receivers,  which  could  result  in  a 
landing  outside  the  lateral  boundary  of 
the  runway,  accomplish  the  following: 

Restatement  of  the  Requirements  of  AD  98- 
14-10 

(a)  Within  10  days  after  July  22,  1998  (the 
effective  date  of  AD  98-14-10,  amendment 
39-10643),  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 


This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

"Any  Instrument  Landing  System  (ILS)  or 
Localizer  approach  with  only  one  operative 
AlliedSignal  ILS  receiver,  P/N  066-50006- 
0101,  installed  is  prohibited." 

Note  2:  On  Model  747-400  and  777  series 
airplanes,  the  existence  of  only  one  operative 
ILS  receiver  is  indicated  by  the  Engine 
Indication  and  Crew  Alerting  System 
advisory  message,  "SNGL  SOURCE  ILS."  On 
Model  757  and  767  series  airplanes,  failure 
of  an  ILS  receiver  is  Indicated  by  an  ILS  flag 
on  the  display  of  the  Electronic  Flight 
Instrument  System  when  approach  mode  is 
selected. 

(b)  Within  30  days  after  July  22,  1998, 
accomplish  the  requirements  of  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(1)  Perform  a  visual  inspection  of  the  64 
flight  legs  of  the  internal  fault  memory  of  all 
AlliedSignal  RL^-35B  ILS  receivers.  P/N 
066-50006-0101,  for  fault  codes  "Nl"  (glide 
slope  antialias  fault)  or  "Nm"  (localizer 
antialias  fault).  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  64  flight 
cycles.  If  any  fault  code  "Nl"  or  "Nm"  is 
found,  prior  to  further  flight,  replace  the 
existing  ILS  receiver  with  a  new  or 
serviceable  ILS  receiver  having  the  same  P/ 
N;  or  with  an  ILS  receiver  that  has  been 
modified  to  P/N  066-50006-1101  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M— 4426 
(RIA-35B-34-6),  Revision  3,  dated  May 
1998.  Installation  of  an  ILS  receiver  that  has 
been  modified  (and  the  P/N  converted)  in 
accordance  with  the  service  bulletin 
constitutes  terminating  action  for  the 
inspection  requirement  of  paragraph  (b)(1)  of 
this  AD  for  that  part. 

(2)  Accomplish  the  actions  required  by 
paragraphs  (b)(2)(i)  and  (b)(2)(ii)  of  this  AD. 

(i)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  include  the  following 
statement.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Category  II  and  III  operations  are 
prohibited  with  AlliedSignal  ILS  receiver  P/ 
N  066-50006-0101  installed." 

(ii)  Install  a  placard  on  the  forward 
instrument  panel  of  the  cockpit  in  clear  view 
of  the  pilots,  which  states: 

"Category  II  and  III  operations  are 
prohibited." 

(c)  As  of  July  22,  1998,  no  person  shall 
install  on  any  airplane  an  RIA-35B  ILS 
receiver,  P/N  066-50006-0101,  that  has  been 
found  to  be  discrepant  (that  is,  on  which 
fault  codes  "Nl"  or  "Nm"  were  found  during 
an  inspection  of  the  internal  fault  memory) 
unless  the  discrepancy  has  been  corrected  by 
modifying  the  ILS  receiver  in  accordance 
with  AlliedSignal  Electronic  and  Avionics 
Systems  Service  Bulletin  M-4426  (RIA-35B- 
34-6),  Revision  3,  dated  May  1998. 

New  Requirements  of  This  AD 

(d)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  all  existing  RIA-35B  ILS 
receivers,  P/N  066-50006-0101,  with  RIA- 
35B  ILS  receivers  that  have  been  modified  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4426 
(RIA-35B-34-6),  Revision  3,  dated  May 
1998;  and  that  have  had  their  P/N's 
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converted  to  066-50006-1101.  Such 
replacer  lent  constitutes  terminating  action 
for  the  n  quirements  of  this  AD.  After  the 
replacen  lent  has  been  accomplished,  the 

n|itations  required  by  paragraphs  (a) 
i)  of  this  AD  may  be  removed  from 
and  the  placard  required  by 
may  be  removed  from  the  cockpit. 
Modification  of  all  AUiedSignal 
ILS  receivers,  P/N  066-50006-0101, 
J  jly  22,  1998,  in  accordance  with 
I  nal  Electronic  and  Avionics 
service  Bulletin  M-4426  (RIA-35B- 
dated  December  1997;  Revision  1, 
lar  uary  1998;  or  Revision  2,  dated 
19!  8;  is  considered  acceptable  for 
iaiKe  with  the  applicable  action 
in  this  amendment. 
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Methods  of  Compliance 

Iternative  method  of  compliance  or 

of  the  compliance  time  that 
in  acceptable  level  of  safety  may  be 
[  proved  by  the  Manager,  Seattle 
fication  Office  (AGO),  FAA, 
Airplane  Directorate.  Operators 
their  requests  through  an 
FAA  Principal  Maintenance 
who  may  add  comments  and  then 
the  Manager.  Seattle  AGO. 
Information  concerning  the 
of  approved  alternative  methods  of 

with  this  AD,  if  any.  may  be 
■om  the  Seattle  AGO. 
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Permits 

al  flight  permits  may  be  issued  in 

with  sections  21.197  and  21.199 

Fedfcral  Aviation  Regulations  (14  GFR 

21.199)  to  operate  the  airplane  to 

where  the  requirements  of  this  AD 

iplished. 


ace  omt 


35B-  34-6), 


31 


by  Reference 

modification  shall  be  done  in 

with  AUiedSignal  Electronic  and 
^ystems  Service  Bulletin  M-4426 

,  Revision  3,  dated  May 
incorporation  by  reference  of  this 
was  approved  previously  by  the 
the  Federal  Register  as  of  July  22, 
"  36549,  July  7,  1998).  Gopies  may 
from  Boeing  Gommercial 
C^roup,  P.O.  Box  3707,  Seattle, 
98124-2207.  Gopies  maybe 
it  the  FAA,  Transport  Airplane 
.  1601  Lind  Avenue,  SW.,  Renton, 
;  or  at  the  Office  of  the  Federal 
North  Gapitol  Street,  NW.,  suite 
on,  DC. 
imendment  becomes  effective  on 
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document 
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Register 
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(h)  This 
June  17,  1*9. 

Issued  ir 
1999 

D.L.  Riggii , 

Acting  Manager,  Transport  Airplane 

Aircraft  Certification  Service. 
1782  Filed  5-12-99;  8:45  am] 
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Renton,  Washington,  on  May  4, 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-ANM-02] 

Amendment  of  Class  E  Airspace; 
Colstrip,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  amends  the 
Colstrip,  MT,  Class  E  airspace  by 
providing  additional  controlled  airspace 
to  accommodate  the  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SIAP)  utilizing  the  Global 
Positioning  System  (GPS)  at  the  Colstrip 
Airport. 

EFFECTIVE  DATE:  0901  UTC,  July  15. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dermis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
99-ANM-2,  1601  Lind  Avenue  S.W., 
Renton,  Washington,  98055-4056; 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 


History 

On  Monday  11,  1999,  the  FAA 
proposed  to  amend  Title  14,  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  revising  the  Colstrip,  MT, 
Class  E  airspace  area  (64  FR  12126). 
This  revision  provides  the  additional 
airspace  necessary  to  encompass  the 
new  GPS  Runway  6  and  the  GPS 
Runway  24  SIAP's  to  the  Colstrip 
Airport,  Colstrip,  MT.  This  amendment 
provides  a  lower  Class  E  airspace  area 
to  the  west  in  order  to  meet  current 
criteria  standards  associated  with  SIAP 
holding  patterns.  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Colstrip, 
MT,  by  providing  the  additional 
airspace  necessary  to  fully  contain  new 


flight  procedures  at  Colstrip  Airport. 
The  intended  effect  of  this  rule  is 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
Instrument  Flight  Rules  (IFR)  at  the 
Colstrip  Airport  and  between  the 
terminal  and  en  route  transition  stages. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.G.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Gomp.  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

A^fMMTE5    Colstrip,  MT  (Revised] 

Colstrip  Airport,  Colstrip,  MT 

(Lat.  45°51'10"N,  long.  106°42'34"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  13.5-mile 
radius  of  Colstrip  Airport;  that  airspace 
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extending  upward  from  1 ,200  feet  above  the 
surface  bounded  on  the  north  along  V-2,  on 
the  east  along  V-254;  on  the  south  along  lat. 
45°30'00"N.,  to  long.  107°40'00"W.,  on  the 
west  along  long.  107''4a'00"W.,  to  V-2; 
excluding  that  airspace  within  Federal 
airways,  the  Billings,  the  Forsyth  and  the 
Miles  City,  MT,  Class  E  airspace  areas. 
***** 

Issued  in  Seattle,  Washington,  on  April  30, 
1999. 
Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 

(FR  Doc.  99-12059  Filed  5-12-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  746 

[Docket  No.  9904271 08-91 0&-01] 

RIN  0694-AB93 

Exports  to  Cuba 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

summary:  The  Department  of 
Commerce,  Biueau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  to 
implement  a  part  of  the  January  5,  1999, 
Presidential  initiative  to  enhance  the 
United  States'  support  of  the  Cuban 
people  to  promote  a  transition  to 
democracy.  This  final  rule  authorizes 
the  issuance  of  licenses  for  exports  of 
food  and  certain  agricultural 
commodities  sold  to  individuals  and 
independent  non-governni§ntal  entities 
in  Cuba.  This  rule  will  increase  the 
number  of  license  applications 
submitted  to  the  Department  of 
Commerce  for  exports  to  Cuba. 
DATES:  This  rule  is  effective  May  10, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lewis,  Director,  Office  of 
Strategic  Trade  and  Foreign  Policy, 
Bureau  of  Export  Administration, 
Telephone:  (202)  482-0092. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  5, 1999,  the  President 
announced  that  the  United  States  will 
initiate  certain  actions  to  enhance 
support  of  the  Cuban  people  to  promote 
transition  to  democracy.  In  doing  this, 
the  U.S.  seeks  to  assist  and  support  the 
Cuban  people  without  strengthening  the 
current  Cuban  government.  The 
objective  is  to  promote  the  development 
and  evolution  of  an  independent  civil 
society  to  help  promote  a  transition  to 


a  free,  independent,  and  prosperous 
nation. 

These  measures  are  consistent  with 
the  Cuban  Democracy  Act  of  1992,  as 
amended,  and  the  Cuban  Liberty  and 
Democratic  Solidarity  (LIBERT AD)  Act 
of  1996.  The  President  is  authorized  to 
fiuTiish  assistance  and  provide  other 
support  for  individuals  and 
independent  non-governmental 
organizations  in  Cuba. 

Under  the  President's  initiative,  the 
Department  of  Commerce,  Biueau  of 
Export  Administration  (BXA)  may 
approve,  on  a  case-by-case  basis, 
applications  for  exports  of  food  (both 
solids  and  liquids)  and  certain 
agriculttiral  commodities  for  sale  to 
independent  non-governmental  entities 
(i.e.,  individuals  and  other  entities  that 
are  not  controlled,  owned  or  operated 
by  the  Cubem  government)  in  Cuba.  For 
purposes  of  the  new  initiative, 
"independent  non-governmental 
entities"  is  defined  to  include  religious 
groups,  private  farmers,  and  private 
sector  undertakings  such  as  family 
restaurants.  When  submitting 
applications,  applicants  must 
demonstrate  on  the  license  application 
that  the  prospective  end-user  or  class  of 
end-users  is  independent  from  the 
Cuban  government.  Include  such 
information  in  Block  24,  Additional 
Information,  on  Form  BXA-748P.  The 
U.S.  Government  will  review  this 
information  within  30  days. 
Agricultiual  commodities  that  may  be 
authorized  for  sale  under  the  new  policy 
include,  but  are  not  limited  to, 
insecticides,  pesticides,  herbicides, 
seeds  and  fertilizer.  Agricultvual 
equipment  is  not  eligible  for 
consideration  under  this  policy. 

Consistent  with  existing  practice,  the 
Department  of  Treasury,  Office  of 
Foreign  Assets  Control  (OFAC)  will 
generally  authorize  financial 
transactions  (e.g.,  purchase  price, 
shipping  and  handling  charges)  related 
to  export  sales  of  food  or  agricultural 
commodities  specifically  authorized  by 
BXA.  Therefore,  an  export  sale  of  food 
authorized  by  Commerce  will  not 
require  additional  specific  authorization 
from  OFAC  for  shipping,  obtaining 
payments  or  other  financial 
transactions.  Licenses  may  be 
authorized  to  pay  for  local  warehousing 
and  transportation  services  provided 
that  charges  and  fees  levied  for  delivery 
are  customary  and  reasonable. 

Exporters  are  advised  to  indicate  on 
their  license  applications  for  the  export 
of  food  and  agricultural  commodities 
whether  they  plan  to  deliver  such 
•  commodities  to  Cuba  by  vessel  or 
aircraft.  An  export  license  must  be 
obtained  from  BXA  for  vessels  to 
transport  licensed  commodities  to  Cuba. 


Authorization  for  the  vessel  and  for 
necessary  ship  stores  may  be  requested 
at  the  time  of  application  for  the  export 
of  food  or  agricultural  commodities  for 
sale  in  Cuba  under  the  new  policy. 
However,  note  that  authorization  must 
be  obtained  from  OFAC  for  the  return  of 
such  vessels  to  the  United  States  within 
180  days  of  leaving  Cuba.  OFAC  is 
publishing  elsewhere  in  this  issue  of  the 
Federal  Register  a  separate  regulation 
that  allows  the  retiun  of  such  vessels 
under  a  General  License,  provided  that 
all  items  have  been  authorized  via 
applicable  Federal  regulations.  Aircraft 
flying  to  Cuba  to  deliver  commodities 
licensed  under  this  policy  must  be 
eligible  for  License  Exception  AVS  (see 
§  740.15  of  the  EAR)  or  must  be 
specifically  licensed  by  BXA. 

The  President  also  called  for 
expansion  of  people-to-people  contacts 
between  the  United  States  and  Cuba  by 
facilitating  travel  of  persons  from  the 
United  States  to  Cuba  and  from  Cuba  to 
the  United  States,  and  streamlining 
licensing  procedures  for  authorizing 
such  travel.  Pursuant  to  the  President's 
initiative,  BXA  will  also  review,  on  a 
case-by-case  basis,  license  applications 
requesting  authorization  to  use  private 
aircraft  for  temporary  sojourn  for  travel 
to  Cuba  involving  educational,  culttiral, 
journalistic,  religious,  or  athletic 
exchanges  and  other  people-to-people 
contacts.  This  policy  furthers  the 
President's  March  1998  initiative,  under 
which  BXA  is  already  reviewing,  with  a 
presumption  of  approval,  applications 
for  temporary  exports  of  private  aircraft 
involving  hiunanitarian  aid  and 
assistance  programs.  This  policy  is 
applicable  to  temporary  sojourn  flights 
from  the  U.S.  to  Cuba  of  aircraft  not 
eligible  for  BXA  License  Exception  AVS 
(see  §  740.15  of  the  EAR),  and  that 
require  specific  authorization  from 
BXA.  Note  that  aircraft  may  fly  on 
regularly  scheduled  charter  flights  to 
Cuba  generally  imder  License  Exception 
AVS.  OFAC  must  authorize  travel  by 
U.S.  persons  associated  with  such 
flights.  Any  commodities  included  on 
the  aircraft  that  do  not  qualify  for 
License  Exception  BAG  (see  §  740.14  of 
the  EAR)  or  License  Exception  TMP  (see 
§  740.9  of  the  EAR)  require  a  specific 
Commerce  license  authorizing  the 
export  of  such  items  to  Cuba. 

As  another  part  of  this  initiative,  other 
agencies  will  authorize  direct  charter 
flights  to  Cuba  departing  from  U.S. 
cities  other  than  Miami  by  separate 
notice.  The  United  States  is  also  seeking 
to  reestablish  dfrect  mail  between  the 
United  States  and  Cuba.  This  measiue 
requfres  the  agreement  of  the  Cuban 
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govern  ment.  BXA  reminds  exporters 
thp  mailing  of  gift  packages  through 
"  still  constitutes  an  export  and 

t  the  content,  frequency  and 
'alue  requirements  of 
■a)(l)(viii)  and  740.12  of  the 
be  specifically  licensed  by  BXA. 
Althi  »ugh  the  Export  Administration 
Act  [EJJK]  expired  on  August  20,  1994, 
the  Pre  iident  invoked  the  International 
Emerge  ucy  Economic  Powers  Act  and 
contini  ed  in  effect  the  EAR,  and,  to  the 
extent   lermitted  by  law,  the  provisions 
of  the  £  AA  in  Executive  Order  12924  of 
August  19,  1994,  extended  by 
Preside  itial  notice  of  August  13,  1998 
(63  FR  ,4121,  August  17,  1998). 

Rulema  king  Requirements 

1.  Th  s  interim  rule  has  been 
determi  aed  to  be  not  significant  for 
purposes  of  E.O.  12866. 

2.  No  withstanding  any  other 
provisic  n  of  law,  no  person  is  required 
to,  nor  s  hall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collecti(  m  of  information,  subject  to  the 
Paperw  irk  Reduction  Act  (PRA),  unless 
that  col  ection  of  information  displays  a 
currentl  /  valid  0MB  Control  Number. 
This  rul ;  involves  a  collection  of 
informa  ion  previously  approved  by  the 
'^'''"       )  Management  and  Budget  under 

number  0694-0088,  "Multi- 


Office  o 
control 

Purpose  Application,"  which  carries  a 
burden  1  lour  estimate  of  45  minutes  per 
manual  lubmission  and  40  minutes  per 
electron  c  submission.  In  addition, 
miscellaieous  and  recordkeeping 
activitie;  account  for  12  minutes  per 
submiss:  on.  As  a  result  of  this  rule,  the 
paper  wi  irk  burden  on  the  public  is 
increase!  1  by  22  hours  on  an  annual 
basis. 

3.  Thii  rule  does  not  contain  policies 
with  Fee  eralism  implications  sufficient 
to  warrai  it  preparation  of  a  Federalism 
assessment  under  E.O.  12612. 

4.  The  provisions  of  the 

Adminis  rative  Procedure  Act  (5  U.S.C. 
553)  reqv  iring  notice  of  proposed 
rulemaki  ng,  the  opportunity  for  public 
participa  ;ion,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulatio  i  involves  a  military  and 
foreign  a  fairs  function  of  the  United 
States  (S(  c.  5  U.S.C.  553(a)(1)).  Further, 
no  other  aw  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  final  rule.  Because 
a  notice  c  f  proposed  rulemaking  and  an 
opportun  ity  for  public  comment  are  not 
required  o  be  given  for  this  rule  under 
5  U.S.C.  (  r  by  any  other  law,  the 
requiremi  snts  of  the  Regulatory 
Flexibilit  f  Act  (5  U.S.C.  601  et  seq.)  are 
not  applii  able. 


List  of  Subjects  in  15  CFR  Part  746 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  15  CFR  chapter  VII, 
subchapter  C,  is  amended  as  follows: 

PART  746— {AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  746  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.:  22  U.S.C.  287c,  6004; 
E.O.  12918.  59  FR  28205.  3  CFR,  1994  Comp.. 
p.  899;  E.O.  12924.  3  CFR,  1994  Comp.,  p. 
917;  Notice  of  August  13,  1997  (62  FR  43629. 
August  15, 1997):  Notice  of  August  13,  1998 
(63  FR  44121,  August  13,  1998). 

2.  Section  746.2  is  amended  by 
adding  a  new  paragraph  (b)(4)(iii)  to 
read  as  follows: 

§746.2    Cuba. 


(b)  *  *  * 

(4)  *  *  * 

(iii)  Exports  of  food  (both  solids  and 
liquids)  and  agricultural  commodities 
may  be  approved,  on  case-by-case  basis, 
for  use  by  independent  non-government 
entities  in  Cuba.  Such  entities  may  not 
be  controlled,  owned  or  operated  by  the 
Cuban  government.  Applicants  must 
demonstrate  on  the  license  application 
in  Block  24,  Additional  Information, 
that  the  prospective  class  or  classes  of 
end-users  are  independent  from  the 
Cuban  government. 

(A)  Agricultural  commodities  that 
will  be  considered  for  approval  include, 
but  are  not  limited  to,  insecticides, 
herbicides,  pesticides,  seeds  and 
fertilizer.  Agricultural  equipment  is  not 
eligible  under  this  paragraph  (b)(4)(iii) 
for  sale  to  Cuba. 

(B)  For  purposes  of  this  paragraph  (b), 
independent  non-government  entities 
include,  but  are  not  limited  to,  religious 
groups,  private  farmers,  and  private 
sector  undertakings  such  as  family 
restaurants. 
***** 

Dated:  May  10,  1999. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  99-12132  Filed  5-10-99;  3:39  pm] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  515 

Cuban  Assets  Control  Regulations: 
Sales  of  Food  and  Agricultural  Inputs; 
Remittances;  Educational,  Religious, 
and  Other  Activities;  Travel-Related 
Transactions;  U.S.  Intellectual  Property 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  Pursuant  to  the  President's 
announcement  of  January  5,  1999,  the 
Treasury  Department  is  amending  the 
Cuban  Assets  Control  Regulations  to 
modify  certain  provisions  with  respect 
to  remittances  and  travel-related 
transactions  and  to  make  other 
clarifying  and  conforming  amendments 
to  the  regulations.  The  regulations  also 
implement  a  statutory  provision 
excluding  from  an  existing  general 
license  transactions  involving  certain 
intellectual  property  used  in  connection 
with  a  business  or  assets  that  were 
confiscated. 

EFFECTIVE  DATE:  May  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  P.  Wood,  Chief,  Compliance 
Programs  Division  (tel.:  202/622-2490); 
Steven  I.  Pinter,  Chief  of  Licensing  (tel.: 
202/622-2480);  Charles  L.  Bishop, 
OFAC-Miami  Sanctions  Coordinator 
(tel.:  305/810-5140);  or  William  B. 
Hoffman,  Chief  Counsel  (tel.:  202/622- 
2410);  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220. 
SUPPLEMENtARY  INFORMATION: 

Electronic  Availability: 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
AcrobatR  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  The  document  is 
also  accessible  for  downloading  in 
ASCII  format  without  charge  from 
Treasury's  Electronic  Library  ("TEL")  in 
the  "Research  Mall"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  self-expanding  file 
"T11FR00.EXE"  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3);  World  Wide  Web  (Home 
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Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http://www.treas.gov/ofac,  or  in  fax 
form  through  the  Office's  24-hour  fax- 
on-demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
(within  the  United  States)  a  touch-tone 
telephone. 

Background 

On  January  5,  1999,  President  Clinton 
announced  that  the  United  States  is 
taking  additional  steps  to  expand  the 
flow  of  humanitarian  assistance  to  Cuba 
and  strengthen  independent  civil 
society  in  that  coimtry.  Among  the 
initiatives  the  President  announced 
were  an  expansion  of  remittances  to 
support  Cuban  families  and 
organizations  independent  of  the  Cuban 
government;  expansion  of  people-to- 
people  contact  through  two-way 
exchanges  among  academics,  athletes, 
scientists,  and  others  and  streamlining 
the  approval  process  for  their  visits;  and 
the  sale  of  food  and  agricultural 
commodities  to  independent 
nongovernmental  entities. 

The  U.S.  Treasury  Department's 
Office  of  Foreign  Assets  Control 
("OFAC")  is  implementing  these  steps 
through  amendments  to  the  Cuban 
Assets  Control  Regulations,  31  CFR  Part 
515  (the  "CACR"),  and  reorganizing  the 
CACR  to  place  related  provisions 
together.  In  addition,  OFAC  is 
implementing  section  211  of  Division  A, 
Title  II,  of  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act,  1999  (Public  Law 
105-277  (H.R.  4328]),  excluding  from 
the  scope  of  the  general  license 
contained  in  §  515.527  any  transaction 
or  payment  with  respect  to  a  mark,  trade 
name,  or  commercial  name  that  is  the 
same  as  or  substantially  similar  to  a 
mark,  trade  name,  or  commercial  name 
that  was  used  in  connection  with  a 
business  or  assets  that  were  confiscated, 
unless  the  original  owner  of  the  mark, 
trade  name,  or  commercial  name  or  the 
bona  fide  successor-in-interest  has 
expressly  consented. 

Remittances 

In  implementation  of  the  President's 
policy  statement,  these  amendments 
include  a  new  general  license  allowing 
any  person  subject  to  U.S.  jurisdiction 
who  is  18  years  of  age  or  older  to  make 
remittances  of  up  to  $300  in  any 
consecutive  3-month  period  to  the 
household  of  any  individual  in  Cuba  or 
the  authorized  trade  territory  (defined  in 
§515.322  of  the  CACR  to  mean  all 


countiies  not  subject  to  economic 
sanctions  administered  by  OFAC 
pursuant  to  chapter  V,  31  CFR)  who  is 
not  a  senior  govenmient  or  senior 
communist  party  official  of  Cuba. 
Persons  subject  to  U.S.  jurisdiction  may 
also  be  specifically  licensed  to  send 
remittances  to  organizations 
independent  of  the  Cuban  government. 
Descriptions  of  specific  amendments 
concerning  remittances  follow. 

Old  §  515.521  previously  contained  a 
general  license  authorizing  remittances, 
including  those  from  blocked  accounts 
in  the  name  of  the  payee  or  members  of 
his  or  her  household,  not  to  exceed  $100 
per  calendar  month  to  Cuban  nationals 
in  the  authorized  trade  territory.  Old 
§  515.556  stated  that  remittances  from 
blocked  accounts  sent  to  Cuban 
nationals  located  in  the  authorized  trade 
territory  pursuant  to  §  515.521  could  be 
increased  on  a  case-by-case  basis  upon 
a  showing  that  such  increase  was 
reasonable  and  necessary.  These 
sections  have  been  largely  superseded 
by  the  new  policy  contained  in  new 
§  515.570  on  remittances  to  Cuban 
nationals.  The  previous-  authorization 
for  limited  remittances  from  blocked 
accoimts  in  §  515.521,  and  the  reference 
to  it  in  §  515.566,  however,  are  now 
incorporated  in  §  515.570(a)(2),  (b)(3) 
and  (d)(3),  respectively. 

The  general  license  contained  in  old 
§  515.563  permitting  certain  remittances 
to  close  relatives  in  Cuba  is  also 
incorporated  in  new  §  515.570.  In 
addition  to  the  family  remittance  and 
the  two  existing  $500  emigration 
remittances,  a  new  individual-to- 
household  remittance,  not  to  exceed 
$300  per  quarter,  is  now  authorized  by 
general  license  to  any  household  of  a 
Cuban  national  in  Cuba  or  the 
authorized  trade  territory  whose 
household  does  not  include  a  senior 
Cuban  government  or  communist  party 
official.  A  remitter  may  not  send  both  a 
family  remittance  and  an  individual-to- 
household  remittance  to  the  same 
household  within  the  same  3-month 
period.  New  §515.570  also  provides  for 
specific  licenses  authorizing  remittances 
to  independent  nongovernmental 
entities  in  Cuba. 

Travel-Related  Transactions 

Travel-related  transactions  are  now 
generally  authorized  in  connection  with 
specified  news  support,  professional 
research,  and  athletic  activities,  and  are 
authorized  in  connection  with  broad 
classes  of  educational  and  religious 
activities  in  Cuba  conducted  under  the 
auspices  of  U.S.  academic  institutions 
or  U.S.  religious  organizations  that 
receive  long-term  specific  licenses.  In 
addition,  specific  licenses  may  be 


issued  for  travel-related  transactions  in 
connection  with  cultural  activities, 
humanitarian  projects,  and  certain  trade 
transactions  found  consistent  with 
relevant  export  licensing  policies. 
Authorization  of  travel-related 
transactions  related  to  exportations, 
however,  does  not  extend  to  the 
authorization  of  the  exportation  itself. 
Descriptions  of  specific  amendments 
concerning  travel-related  transactions 
follow. 

Section  515.420  is  added  to  set  forth 
OFAC's  interpretation  of  fully-hosted 
travel  involving  Cuba,  previously 
contained  in  old  §  515.560(g). 

Old  §  515.518  contained  a  general 
license  permitting  debits  to  blocked 
accounts  held  in  the  name  of  Cuban 
nationals  for  their  living,  traveling,  and 
similar  personal  expenses  in  the  United 
States,  not  to  exceed  $250  per  calendar 
month.  This  provision  has  now  been 
consolidated  with  old  §515.564 
(authorizing  the  same  transactions  on 
behalf  of  Cuban  nationals  in  the  United 
States  from  non-blocked  sources)  in 
new  §515.571. 

Section  515.533,  authorizing 
transactions  incident  to  exportations  of 
goods  directly  from  the  United  States  to 
Cuba  that  are  authorized  by  the 
Department  of  Commerce,  is  amended 
to  add  a  statement  that  specific  licenses 
may  be  issued  authorizing  travel-related 
transactions  for  purposes  related  to  the 
marketing,  sales  negotiation, 
accompanied  delivery,  or  servicing  of 
exports.  Exportations  themselves  must 
be  specifically  licensed  by  the 
Department  of  Commerce.  Section 
511.533  is  also  amended  to  state  that 
financing  for  exportations  to  Cuba  of 
food  and  agricultural  commodities 
authorized  by  the  Department  of 
Commerce  is  not  authorized. 

The  authorization  in  old  §  515.540  for 
the  importation  of  Cuban-origin  goods 
(other  than  alcohol  and  tobacco) 
contained  in  personal  baggage  carried 
by  foreign  nationals  entering  the  United 
States  has  been  moved  to  new  §  515.569. 

The  authorization  in  §  515.545  for 
transactions  directly  incident  to  the 
importation  or  exportation  of 
information  and  informational  materials 
is  amended  to  note  that  specific  licenses 
may  be  issued  authorizing  travel-related 
transactions  for  purposes  related  to  such 
activities. 

Section  515.559,  governing  licensing 
policy  with  respect  to  transactions  by 
U.S.-owned  or  controlled  foreign  firms 
with  Cuba,  is  amended  to  add  a 
statement  that  specific  licenses  may  be 
issued  authorizing  travel-related 
transactions  for  purposes  rel-ited  to 
marketing,  sales  negotiation, 
accompanied  delivery,  or  servicing  of 
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exports  found  consistent  with  relevant 
OFAC  (  xport  licensing  policy;  for 
exampl  ?,  exports  of  medicine  and 
medica  supplies. 

Old  <  515.560  authorized  by  general 
or  spec  fie  license  travel-related 
transaci  ions  to  and  within  Cuba 
inciden  t  to  specified  activities  set  forth 
in  that  i  ection.  New  §  515.560  continues 
to  set  fc  rth  the  types  of  transactions  that 
may  be  authorized  incident  to  travel  to 
Cuba,  b  it  the  underlying  activities  for 
which  9  uch  transactions  may  be 
authorised  are  now  described  in 
separate ,  self-contained  sections, 
referenc  ed  in  paragraph  (a)  of  §  515.560. 
Paragrai  )h  (h)  of  §  515.560  is  amended  to 
cite  OFi  iCs  general  licensing  authority 
referred  to  in  §  515.801  to  license 
travel-r  slated  transactions  for  activities 
not  specifically  covered  in  part  515. 
Paragra|ih  (c)  of  §  515.560  continues  to 
list  the  1  ravel-related  transactions  that 
may  be  i  luthorized  for  generally  and 
specific)  illy  licensed  travelers  to  Cuba. 
Paragraph  (c)(2)  of  §515.560  increases 
the  per  ( liem  for  expenses  in  Cuba  from 
$100  to  he  amount  authorized  for 
civilian  jmployees  of  the  United  States 
Govemi  lent  in  Havana,  Cuba,  currently 
set  at  $1 J3.  Changes  in  the  per  diem  rate 
are  publ  shed  as  required  in  the 
monthly  State  Department  publication 
"Maximum  Travel  Per  Diem  Allowances 
for  Forei  ^n  Areas,"  available  from  the 
Govemn  ent  Printing  Office  or  on  the 
Internet  it  http://www.state.gov/Mrww/ 
perdiem  i/index.html.  New  §515.560 
also  incorporates  old  §515.569, 
govemir  g  currency  carried  to  Cuba  by 
authorizi  id  travelers. 

Sectio;  i  515.561,  previously  reserved, 
now  con  ains  the  general  license 
authoriz  ng  travel-related  transactions 
for  the  pi  irpose  of  visiting  close  relatives 
in  Cuba,  previously  contained  in  old 
§515.56<  (a)(l)(iii).  This  general  license, 
available  once  in  any  12-month  period, 
is  only  a'  ailable  in  cases  involving 
"humanitarian  need."  Any  additional 
visits  wil  bin  a  12-month  period  require 
specific  licensing  under  §  515.561(b), 
based  on  "humanitarian  need." 

Old  §  5 15.562,  authorizing  U.S.- 
owned  oi  controlled  foreign  firms  to 
bunker  v  (ssels  or  fuel  aircraft  owned  or 
controUe  i  by,  or  chartered  to,  Cuba  or 
nationals  thereof,  is  moved  to  §515.558. 
New  §  51 5.562  now  contains  the  general 
license  ai  ithorizing  travel-related  and 
other  trar  sactions  directly  incident  to 
official  gdvernment  travel  to,  from,  and 
within  Ci  iba,  previously  contained  in 
§515.56C;a)(l)(i). 

New  §  I  (15.563  now  contains  the 
general  li:ense  for  travel-related  and 
other  trar  sactions  directly  incident  to 
journalisi  i,  previously  contained  in  old 
§  515. 56G  a)(l)(ii)  and  now  expanded  to 


include  travel-related  transactions  on 
the  part  of  persons  regularly  employed 
as  supporting  broadcast  or  technical 
personnel.  New  §515.563  also 
incorporates  the  specific  licensing 
criteria  for  free-lance  journalism 
previously  set  forth  as  an  interpretive 
provision  in  old  §515.417  and  now 
expanded  to  allow  for  specific  licenses 
authorizing  transactions  for  multiple 
trips  to  Cuba  in  certain  cases. 
Old  §515.564,  authorizing 
transactions  incident  to  travel  to,  from, 
and  within  the  United  States  by  certain 
Cuban  nationals,  is  incorporated  in  new 
§  515.571.  New  §  515.564  consolidates 
old  §§515.416.  515.419(a)(1),  and 
515.560(b),  setting  forth  a  general 
license  for  travel-related  and  other 
transactions  directly  incident  to 
professional  research  and  attendance  at 
professional  meetings  in  Cuba  hosted  by 
international  organizations;  these 
activities  were  previously  authorized 
only  by  specific  license. 

Old  §  515.565.  authorizing 
transactions  for  public  exhibitions  and 
performances  by  specific  license,  is 
incorporated  in  new  §515.567.  New 
§  515.565  consolidates  old  §§  515.419, 
515.560(b),  and  515.573  to  authorize 
travel-related  and  other  transactions 
directly  incident  to  a  wide  range  of 
educational  activities,  including  those 
undertaken  by  secondary  school 
students,  where  the  traveler  carries  a 
letter  from  his  or  her  academic 
institution  located  in  the  United  States 
confirming  that  he  or  she  is  affiliated 
with  that  institution.  Use  of  this 
authorization  requires  that  the 
accredited  U.S.  academic  institution 
under  whose  auspices  the  educational 
activities  are  undertaken  first  obtain  a 
specific  license  from  OFAC  authorizing 
the  institution  and  its  students  and 
employees  to  engage  in  travel-related 
and  other  transactions  directly  incident 
to  the  generally-licensed  educational 
activities  set  forth  in  §  515.565(a)(2)(i)  to 
(a)(2)(vii).  Such  activities  include 
teaching  at  a  Cuban  academic 
institution  by  persons  employed  in  a 
teaching  capacity  in  the  United  States, 
as  well  as  sponsoring  Cuban  scholars  to 
teach  or  engage  in  other  scholarly 
activity  in  the  United  States,  including 
the  payment  of  a  stipend  or  salary  to  the 
sponsored  scholars.  In  addition,  specific 
licenses  pursuant  to  §  515.565(b)  may  be 
issued  authorizing  transactions  incident 
to  certain  educational  activities  not 
covered  by  a  specific  license  issued 
piu-suant  to  §  515.565(a)  to  a  U.S. 
academic  institution  or  incident  to 
certain  educational  exchanges  not 
involving  academic  study  pursuant  to  a 
degree  program. 


Old  §  515.566,  previously  setting  forth 
the  criteria  pursuant  to  which  persons 
may  be  authorized  to  engage  in 
transactions  involving  Cuba  as  travel  or 
carrier  service  providers  or  family 
remittance  forwarders,  is  moved  to  new 
§  515.572.  New  §  515.566(a)  authorizes 
travel-related  and  other  transactions 
directly  incident  to  religious  activities 
in  Cuba,  where  the  traveler  carries  a 
letter  from  his  or  her  religious 
organization  located  in  the  United 
States  confirming  that  he  or  she  is 
affiliated  with  that  organization  and  is 
traveling  to  Cuba  to  undertake  religious 
activities  under  the  organization's 
auspices.  Use  of  this  authorization 
requires  that  the  U.S.  rehgious 
organization  itself  obtain  a  specific 
license  from  OFAC  authorizing  the 
religious  organization  and  affiliated 
individuals  and  groups  to  engage  in 
travel-related  and  other  transactions 
that  are  directly  incident  to  religious 
activities  in  Cuba  under  the  auspices  of 
the  licensed  religious  organization. 
Pursuant  to  §515. 566(b),  specific 
licenses  may  also  be  issued  for  other 
religious  activities  in  Cuba. 

Old  §  515.567,  setting  forth  specific 
licensing  criteria  for  unblocking  certain 
corporate  assets,  is  now  contained  in 
§  515.521.  New  §  515.567(a)  sets  fortii  a 
general  license  authorizing  travel- 
related  and  other  transactions  directly 
incident  to  certain  amateur  and  semi- 
{Hofessional  athletic  competitions  by 
athletes  or  teams.  Paragraph  (b)  of 
§515.567  incorporates  old  §515.565, 
setting  forth  the  specific  licensing 
criteria  for  travel-related  and  other 
transactions  directiy  incident  to 
participation  in  a  public  performance,  ■ 
clinic,  workshop,  athletic  or  other 
competition,  or  exhibition  in  Cuba,  or 
for  transactions  on  behalf  of  a  Cuban 
national  in  the  United  States  for  the 
purpose  of  participation  in  such 
activities.  Specific  licenses  authorizing 
transactions  for  multiple  trips  to  Cuba 
for  these  purposes  may  also  be  issued. 
Old  §  515.568.  setting  forth  specific 
licensing  criteria  for  imblocking  certain 
decedent  estate  assets,  is  moved  to 
§515.522. 

Old  §  515.569,  governing  the  carriage 
of  currency  by  travelers  to  Cuba,  has 
been  incorporated  into  new  §515.560. 
New  §  515.569  now  contains  old 
§  515.540,  generally  authorizing  foreign 
persons  to  import  Cuban-origin  goods 
(except  for  tobacco  and  alcohol)  as 
accompanied  baggage  when  entering  the 
United  States. 

Old  §515.572,  setting  forth  specific 
licensing  criteria  for  the  operation  of 
news  bureaus  in  Cuba,  is  moved  to  new 
§515.573. 
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Section  515.574,  setting  forth  specific 
licensing  criteria  for  authorizing 
transactions  in  support  of  the  Cuban 
people,  is  amended  to  add  a  statement 
that  specific  licenses  may  be  issued 
authorizing  travel-related  transactions 
for  such  activities. 

Section  515.575  is  added  to  set  forth 
specific  licensing  criteria  for  authorizing 
travel-related  "uid  other  transactions  for 
certain  hiunanitarian  projects  designed 
to  directly  benefit  the  Cuban  people, 
including  medical  and  health-related, 
environmental,  small-scale  enterprise, 
and  agricultural  and  rural  development 
projects.  Specific  licenses  authorizing 
transactions  for  multiple  trips  to  Cuba 
for  these  purposes  may  also  be  issued. 

Section  515.576  is  added  to  set  forth 
specific  licensing  criteria  for  authorizing 
travel-related  and  other  transactions  for 
activities  of  private  foundations  or 
research  or  educational  institutes  with 
an  established  interest  in  international 
relations.  Specific  licenses  authorizing 
transactions  for  multiple  trips  to  Cuba 
for  these  purposes  may  also  be  issued. 

Miscellaneous  Provisions 

Section  515.206  of  the  CACR  is 
amended  to  conform  the  scope  of 
exempt  transactions  to  include  the 
statutory  exemption  for  the  donation  of 
food  to  nongovernmental  organizations 
or  individuals  in  Cuba  contained  in 
section  1705(b)  of  the  Cuban  Democracy 
Act  (22  U.S.C.  6001-€010,  6004(b)). 

Section  515.527  of  the  CACR  is 
amended  to  conform  the  scope  of 
authorized  transactions  pertaining  to 
intellectual  property  rights  to  the 
statutory  restriction  contained  in  section 
211  of  Division  A,  Title  U,  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act,  1999 
(Public  Law  105-277  [H.R.  4328]), 
excluding  ft-om  the  scope  of  the  general 
license  contained  in  §515.527  any 
transaction  or  payment  with  respect  to 
a  mark,  trade  name,  or  commercial 
name  that  is  the  same  as  or  substantially 
similar  to  a  mark,  trade  name,  or 
commercial  name  that  was  used  in 
coimection  with  a  business  or  assets 
that  were  confiscated,  unless  the 
origiucd  owner  of  the  mark,  trade  name, 
or  commercial  name  or  the  bona  fide 
successor-in-interest  has  expressly 
consented. 

Old  §515.571,  waiving  under  certain 
circumstances  the  prohibition  contained 
in  §  515.207  (prohibiting  certain  vessels 
that  have  engaged  in  trade  with  Cuba 
from  entering  U.S.  ports),  is  moved  to 
§  515.550  and  amended  to  expand  the 
waiver  to  cover  vessels  involved  in  any 
trade  transactions  authorized  pursuant 
to  §515.533. 


The  following  two  charts  provide  easy 
reference  to  the  regulatory  changes  that 
have  been  made:  the  first  Usts  the  new 
section  designations,  their  subjects,  and 
from  what  former  sections  they  are 
derived;  the  second  lists  the  former 
section  designations  and  indicates 
where  the  content  of  the  old  sections 
now  appears. 

Derivation  of  New  Sections 


New  Sec- 
tion 


§515.420 
§515.521 

§515.522 

§515.550 
§515.558 

§515.561 
§515.562 
§515.563 

§515.564 


§515.565 

§515.566 
§515.567 


§515.568 
§515.569 


§515.570 

§515.571 

§515.572 

§515.573 
§515.575 
§515.576 


Subject 


Fully-hosted 

travel 
Blocked  cor- 
porate as- 
sets 
Blocked  es- 
tate assets 
Vessel  waiver 
Cuban  car- 
riers 
Family  visits 
Official  travel 
Journalism 

Professional 
research 


Educational 
activities 

Religious  ac- 
tivities 

Athletic/cul- 
tural activi- 
ties 

Reserved 

Foreign  per- 
sons' bag- 
gage 

Remittances 


Cubans  in 

United 

States 
Travel  and 

carrier 

service 
News  organi- 
zations 
Humanitarian 

projects 
Foundation 

projects 


Source 


§51 5.560(g) 
§515.567 

§515.568 

§515.571 
§515.562 

§51 5.560(a) 
§51 5.560(a) 
§§515.417, 

515.560(a) 
§§515.416, 

515.419(a)(1), 

515.560(b), 

CDA 
§§515.419, 

515.560(b), 

515.573 
§51 5.560(b) 

§515.565 


§515.540 


§§515.521, 
515.556, 
515.563 

§§515.518, 
515.564 

§515.566 


§515.572 

§51 5.560(b); 

new 
§515.416(a)(1), 

(ii);  new 


Distribution  of  Former  Sections 


Former 
Section 

Subject 

New  Location 

§515.416 
§515.417 

Professional 
research 

Free-tance 
journalism 

§515.564 
§51 5.563(b) 

Former 
Section 

Subject 

New  Location 

§515.419 

Educational 
activities 

§515.565 

§515.518 

Cubans  in 
United 
States 

§51 5.571(b) 

§515.521 

Remittances 
to  Cubans 

§515.570 

§515.540 

Foreign  per- 
sons' bag- 
gage 

§515.569 

§515.556 

Remittances 
to  Cubans 

§515.570 

§515.558 

Sole  propri- 
etors 

§515.546 

§515.562 

Cuban  ear- 

§515.558 

ners 

. 

§515.563 

Family  remit- 
tances 

§515.570 

§515.564 

Cubans  in 
United 
States 

§515.571(8) 

§515.565 

Public  exhibi- 
tions 

§51 5.567(b) 

§515.566 

Travel  and 
carrier 
service 

§515.572 

§515.567 

Blocked  cor- 
porate as- 
sets 

§515.521 

§515.568 

Blocked  es- 
tate assets 

§515.522 

§515.569 

Currency 

§515.560 

§515.571 

Vessel  waiver 

§515.550 

§515.572 

News  organi- 

§515.573 

§515.573 


zations 
Educational 
activities 


§515.565 


Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)(the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 
public  participation,  and  delay  in 
effective  date  are  inapplicable.  Because 
no  notice  of  proposed  ndemaking  is 
required  for  this  nde,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  does 
not  apply. 

Paperwork  Reduction  Act 

The  Regulations  are  being  issued 
without  prior  notice  and  public 
comment  procedure  pursuant  to  the 
APA.  The  collections  of  information 
related  to  the  Regulations  are  contained 
in  31  CFR  part  501  (the  "Reporting  and 
Procedures  Regulations").  Pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507),  those  collections  of 
information  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1505-0164.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
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collection 
valid  control 


List  of  Subjects  in  31  CFR  Part  515 

Admifiistrative  practice  and 

,  Air  carriers.  Banks,  banking, 
of  assets.  Cuba,  Currency, 
ixports.  Foreign  investment  in 
Uni^d  States,  Foreign  trade. 
Informational  materials, 
al  property.  Penalties, 
ons.  Reporting  and 
recordkeeping  requirements.  Securities, 
Specially  designated 
Terrorism,  Travel  restrictions, 
trustees.  Vessels. 


procedi|re, 

Blockii 

Estates, 

the 

Imports 

Intellect  ua 

Publicat  c 

recordk*  £ 

Shippin ; 

national! 

Trusts 


and 


th; 


For 
preambl 
as  set 


foith 


PART  515— CUBAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  515 
continue  s  to  read  as  follows: 
Author  ty:  18  U.S.C.  2332d:  22  U.S.C. 

ff)bl-6010.  6021-6091;  31  U.S.C. 

U.S.C.  App.  1^4;  Pub.  L.  101-^10, 

190  (28  U.S.C.  2461  note);  Pub.  L. 

.O.  9193,  7  FR  3205.  3  CFR.  1938- 

p.  1147;  E.O.  9989,  13  FR  4891. 

9^3-48  Comp.,  p.  748;  Proc.  3447. 

3  CFR  1959-1963  Comp.,  p.  157; 

58  FR  36587,  3  CFR.  1993  Comp., 


2370(a). 
321(b):  5C 
104  Sfat. 
105-277; 
1943 
3  CFR.  1 
27  FR 
E.O.  1285  [ 
p.  614. 


I  Coirp 


108  5 


Subpart 


through 

C.  A 
added  as 

D. 
amended 
"section 
Administation 
parts 
place  the 


parts  730-774 

E.  Rede  signaled 
amended 
"§515.56lD 
adding  in 

F.  New 
as  followi ; 


§515.206 

(a)  Infotmation 
materials 
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of  information  displays  a 
number. 


reasons  set  forth  in  the 
.  31  CFR  part  515  is  amended 
below: 


-Prohibitions 


2.  Sectjon  515.206  is  amended  as 
follows: 

A.  Thel: 
read  as 

B.  Pardgraphs 


section  heading  is  revised  to 
forth  below. 

s  (a)  through  (d)  are 
redesignated  as  paragraphs  (a)(1) 
(a)(4). 
h<  ading  for  paragraph  (a)  is 
set  forth  below. 
Redesignated  paragraph  (a)(3)  is 
by  removing  the  words 
^79  of  the  Export 

Regulations,  15  CFR 
7681-799,"  and  adding  in  their 
words  "the  Export 
Adminisllration  Regulations,  15  CFR 


paragraph  (a)(4)  is 
by  removing  the  words 

or  by  specific  license."  and 
their  place  "§  515.545.". 
paragraph  (b)  is  added  to  read 


Exempt  transactions. 

and  informational 
(1)*** 


(b)  Doription  of  food.  The  prohibitions 
containec  in  this  part  do  not  apply  to 
transactic  ns  incident  to  the  donation  of 


food  to  nongovernmental  organizations 
or  individuals  in  Cuba. 

Subpart  C — General  Definitions 

3.  Section  515.302  is  amended  as 
follows: 

A.  Paragraph  (b)  is  redesignated  as 
new  paragraph  (c). 

B.  New  paragraph  (b)  is  added  to  read 
as  follows: 

§515.302    National. 

***** 

(b)  Persons  who  travel  in  Cuba  do  not 
become  nationals  of  Cuba  solely  because 
of  such  travel. 


Subpart  D — Interpretations 

§515.407    [Amended] 

4.  Section  515.407  is  amended  by 
revising  "§  515.568"  to  read 

"§515.522". 

§515.415    [Amended] 

5.  Section  515.415  is  amended  as 
follows: 

A.  Paragraph  (b)  is  amended  by 
revising  "§515.564"  to  read 
"§515.571". 

B.  Paragraph  (c)  is  amended  by 
removing  the  words  "within  the  general 
license  of  §  515.560"  and  adding  in  their 
place  "as  set  forth  in  §  515.560(c)". 

§515.416    [Removed  and  reserved] 

6.  Section  515.416  is  removed  and 
reserved. 

§  5 1 5.4 1 7    [Removed  and  reserved] 

7.  Section  515.417  is  removed  and 
reserved. 

§515.418    [Amended] 

8.  Paragraph  (b)  of  §  515.418  is 
amended  by  revising  "515.560(b)", 
wherever  it  appears,  to  read  "515.545". 

§  51 5.41 9    [Removed  and  reserved] 

9.  Section  515.419  is  removed  and 
reserved. 

10.  Section  515.420  is  added  to 
Subpart  D  to  read  as  follows: 

§  51 5.420    Fully-hosted  travel  to  Cuba. 

(a)  A  person  subject  to  the  jurisdiction 
of  the  United  States  who  is  not 
authorized  to  engage  in  travel-related 
transactions  in  which  Cuba  has  an 
interest  will  not  be  considered  to  violate 
the  prohibitions  of  this  part  when  a 
person  not  subject  to  the  jurisdiction  of 
the  United  States  covers  the  cost  of  all 
transactions  related  to  the  travel  of  the 
person  subject  to  the  jurisdiction  of  the 
United  States  (the  "ftilly-hosted" 
traveler),  provided  that: 

(1)  No  person  subject  to  the 
jurisdiction  of  the  United  States  has 


made  any  payments  or  transferred  any 
property  or  provided  any  service  to 
Cuba  or  a  Cuban  national  in  connection 
with  such  fully-hosted  travel  or  has 
prepaid  or  reimbursed  any  person  for 
travel  expenses,  except  as  authorized  in 
paragraph  (b)  of  this  section;  and 

(2)  The  travel  is  not  aboard  a  direct 
flight  between  the  United  States  and 
Cuba  authorized  pursuant  to  §  515.572. 

(b)  Travel  will  be  considered  fully 
hosted  notwithstanding  a  payment  by  a 
person  subject  to  the  jurisdiction  of  the 
United  States  for  transportation  to  and 
from  Cuba,  provided  that  the  carrier 
furnishing  the  transportation  is  not  a 
Cuban  national.  Persons  authorized  as 
travel  service  providers  pursuant  to 

§  515.572  may  book  passage  on  behalf  of 
fully-hosted  travelers  through  to  Cuba, 
provided  that  such  travel  is  not  on  a 
direct  flight  from  the  United  States  and 
that  the  carrier  furnishing  the 
transportation  is  not  a  Cuban  national. 

(c)  Unless  otherwise  authorized 
pursuant  to  this  part,  any  person  subject 
to  the  jurisdiction  of  the  United  States 
who  has  traveled  to  Cuba  shall  be 
presumed  to  have  engaged  in  travel- 
related  transactions  prohibited  by 

§  515.201.  This  presumption  may  be 
rebutted  by  a  statement  signed  by  the 
traveler  providing  specific  supporting 
documentation  showing  that  no 
transactions  were  engaged  in  by  the 
traveler  or  on  the  traveler's  behalf  by 
other  persons  subject  to  U.S. 
jurisdiction  or  showing  that  the  traveler 
was  fully  hosted  by  a  third  party  not 
subject  to  the  jurisdiction  of  the  United 
States  and  that  payments  made  on  the 
traveler's  behalf  were  not  in  exchange 
for  services  provided  to  Cuba  or  any 
national  thereof.  The  statement  should 
address  the  circumstances  of  the  travel 
and  explain  how  it  was  possible  for  the 
traveler  to  avoid  entering  into  travel- 
related  transactions  such  as  payments 
for  meals,  lodging,  transportation, 
bunkering  of  vessels,  visas,  entry  or  exit 
fees,  and  gratuities.  If  applicable,  the 
statement  should  state  what  party 
hosted  the  travel  and  why.  The 
statement  must  provide  a  day-to-day 
account  of  financial  transactions  weuved 
or  entered  into  on  behalf  of  the  traveler 
by  the  host,  including  but  not  limited  to 
visa  fees,  room  and  board,  local  or 
international  transportation  costs,  and 
Cuban  airport  departure  taxes.  In  the 
case  of  pleasure  craft  calling  at  Cuban 
marinas,  the  statement  must  also 
address  related  refueling  costs,  mooring 
fees,  club  membership  fees,  provisions, 
cruising  permits,  local  land 
transportation,  and  departure  fees. 
Travelers  fully  hosted  by  a  person  or 
persons  not  subject  to  the  jurisdiction  of 
the  United  States  must  also  provide  an 


Federal  Register / Vol.  64,  No.  92 / Thursday,  May  13,  1999 /Rules  and  Regulations  25813 


original  signed  statement  from  their 
sponsor  or  host,  specific  to  that  traveler, 
confirming  that  the  travel  was  hilly 
hosted  and  the  reasons  for  the  travel. 

Note  to  paragraph  (c):  Travelers  should  be 
aware  that  ftilly-hosted  travelers  are  not 
travelers  whose  travel— related  transactions 
are  licensed  pursuant  to  this  part  and 
therefore  such  fully-hosted  travelers  may  not 
engage  in  the  travel-related  transactions  set 
forth  in  §  515.560(c),  including  the  purchase 
and  importation  of  up  to  $100  of  Cuban 
merchandise  for  personal  use.  All 
documentation  described  in  paragraph  (c)  of 
this  section  is  subject  to  the  recordkeeping 
requirements,  including  the  record  retention 
period,  in  §  501.601  of  this  chapter. 

(d)  Persons  planning  to  travel  to  Cuba 
may  access  the  Office  of  Foreign  Assets 
Control's  information  resources  over  the 
Internet  at  http://www.treas.gov/ofac, 
through  the  office's  fax-on-demand 
service  at  202/622-0077,  or  by  calling 
the  office's  Compliance  Programs 
Division  at  202/622-2490,  prior  to  their 
departm-e  to  familiarize  themselves  with 
the  requirements  for  fully-hosted  travel. 
Other  inquiries  concerning  travel- 
related  transactions  should  be  addressed 
to  the  Licensing  Division,  Office  of 
Foreign  Assets  Control,  U.S.  Department 
of  the  Treasury,  1500  Pennsylvania 
Avenue,  NW — Annex,  Washington,  DC 
20220. 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§  51 5.51 8    [Removed  and  reserved] 

11.  Section  515.518  is  removed  and 
reserved. 

§§515.521,  515.563,  515.564,  515.565, 
515.569,515.573    [Removed] 

12.  Sections  515.521,  515.563, 
515.564,  515.565,  515.569,  and  515.573 
are  removed. 

13.  The  sections  listed  in  the  first 
column  below  are  redesignated  as 
shown  in  the  second  column: 


Old  Section 

New  Section 

§515.540 

§515.569 

§515.558 

§515.546 

§515.562 

§515.558 

§515.566 

§515.572 

§515.567 

§515.521 

§515.568 

§515.522 

§515.571 

§515.550 

§515.572 

§515.573 

§515.523    [Amended] 

14.  Paragraph  (b)(3)  of  §515.523  Is 
amended  by  revising  "§  515.568"  to 
read  "§515.522". 


§515.525    [Amended] 

15.  Paragraph  (b)  of  §  515.525  is 
amended  by  revising  "§  515.523, 
§  515.568"  to  read  "§  515.522, 
§515.523". 

16.  Section  515.527  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)(1)  and  adding  paragraph 
(a)(2)  to  read  as  follows: 

§  51 5.527    Certain  transactions  with 
respect  to  United  States  intellectual 
property. 

(a)(1)  *  *  * 

(2)  No  transaction  or  payment  is 
authorized  or  approved  pursuant  to 
paragraph  (a)(1)  of  this  section  with 
respect  to  a  mark,  trade  name,  or 
commercial  name  that  is  the  same  as  or 
substantially  similar  to  a  mark,  trade 
name,  or  commercial  name  that  was 
used  in  connection  with  a  business  or 
assets  that  were  confiscated,  as  that  term 
is  defined  in  §  515.336,  unless  the 
original  owner  of  the  mark,  trade  name, 
or  commercial  name,  or  the  bona  fide 
successor-in-interest  has  expressly 
consented. 
***** 

17.  In  §  515.533,  the  section  heading 
is  revised;  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (a)(1)  and 
(d)  are  revised;  and  paragraphs  (e)  and 
(f)  and  a  note  to  the  section  are  added 
to  read  as  follows: 

§  51 5.533    Transactions  incident  to 
exportations  from  the  United  States  to 
Cuba. 

(a)  All  transactions  ordinarily 
incident  to  the  exportation  of  goods, 
wares,  and  merchandise  from  the 
United  States  to  any  person  within  Cuba 
are  hereby  authorized,  provided  the 
following  terms  and  conditions  are 
complied  with: 

(1)  The  exportation  is  licensed  or 
otherwise  authorized  by  the  Department 
of  Commerce  under  the  provisions  of 
the  Export  Administration  Act  of  1979, 
as  amended  (50  U.S.C.  app.  2401-2420) 
(see  the  Export  Administration 
Regulations,  15  CFR  730-774);  and 
***** 

(d)  This  section  does  not  authorize 
any  exportation  under  License 
Exception  OFT,  15  CFR  740.12,  except 
gift  parcels  that  contain  only  food, 
vitamins,  seeds,  medicines,  medical 
supplies  and  devices,  hospital  supplies 
and  equipment,  equipment  for  the 
handicapped,  clothing,  personal 
hygiene  items,  veterinary  medicines  and 
supplies,  fishing  equipment  and 
supplies,  soap-making  equipment,  or 
certain  radio  equipment  and  batteries 
for  such  equipment,  as  specifically  set 
forth  in  15  CFR  740.12,  and  that 


otherwise  comply  with  the  requirements 
of  that  section 

(e)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  authorizing  the 
travel-related  transactions  set  forth  in 

§  515.560(c)  and  other  transactions  that 
are  directly  incident  to  the  marketing, 
sales  negotiation,  accompanied  delivery, 
or  servicing  of  exports  that  appear 
consistent  with  the  export  licensing 
policy  of  the  Department  of  Commerce. 

(f)  This  section  does  not  authorize 
trade  financing  with  respect  to  the 
commercial  sale  of  food  or  agricidtural 
commodities. 

Note  to  §  515.533:  For  the  waiver  of  the 
prohibition  contained  in  §  515.207  on  certain 
vessel  transactions  for  vessels  transporting 
shipments  of  goods,  wares,  or  merchandise 
between  the  United  States  and  Cuba  pursuant 
to  this  section,  see  §  515.550. 

§  51 5.540    [Removed  and  reserved] 

18.  Section  515.540  is  removed  and 
reserved. 

19.  Section  515.545  is  amended  as 
follows: 

A.  Paragraph  (b)  is  amended  by 
revising  "§  515.206(c)"  to  read 
"§  515.206(a)(3)". 

B.  Paragraph  (c)  is  added  to  read  as 
follows: 

§  51 5.545    Transactions  related  to 
information  and  informational  materials. 

***** 

(c)  Specific  licenses  may  be  issued  on 
a  case— by-case  basis  authorizing  the 
travel-related  transactions  set  forth  in 
§  515.560(c)  for  purposes  related  to  the 
exportation,  importation,  or 
transmission  of  information  or 
informational  materials  as  defined  in 
§515.332. 

20.  Newly  redesignated  §  515.550  is 
revised  to  read  as  follows: 

§  51 5.550    Certain  vessel  transactions 
authorized. 

Unless  a  vessel  has  otherwise  engaged 
in  transactions  that  would  prohibit 
entry  pursuant  to  §  515.207,  §  515.207 
shall  not  apply  to  a  vessel  that  is: 

(a)  Engaging  in  trade  with  Cuba 
authorized  by  licenses  issued  pursuant 
to  §  515.533  or  §  515.559;  or 

(b)  Engaging  in  trade  with  Cuba  that 
is  exempt  from  the  prohibitions  of  this 
part  (see  §515.206). 

§515.551     [Amended] 

21.  Paragraph  (a)(3)  of  §515.551  is 
amended  by  revising  "§  515.568"  to 
read  "§515.522". 

§  51 5.556    [Removed  and  reserved] 

22.  Section  515.556  is  removed  and 
reserved. 

23.  Section  515.559  is  amended  by 
adding  paragraph  (b)(2)  and  a  note  to 
the  section  to  read  as  follows: 


2581' 


§515.549    Transactions  by  U.S.-owned  or 
control|Bd  foreign  firms  with  Cuba. 


(2)  Tbvel 
forth  ii 
transacti 


accom 

exports 

licensi 


Note 

owned 


connect:  on 
informal  i 
donatioi 
or  in 
prohibi 
the 
§515 
vessels 
wares,  oi 
section, 
24. 
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§515.561 
from,  an 
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l-related  transactions  set 
§  515.560(c)  and  other 
ions  that  are  directly  incident  to 
market  ng,  sales  negotiation, 

[anied  delivery,  or  servicing  of 
that  are  consistent  with  the 
policy  under  this  section. 


"g] 


cr  ( 


§  515.559:  Transactions  by  U.S.- 
controlled  foreign  firms  in 
n  with  the  exportation  of 
ion  or  informational  materials  or  the 
of  food  to  nongovernmental  entities 
div  duals  in  Cuba  are  exempt  from  the 
tjons  of  this  part.  See  §515.206.  For 
r  of  the  prohibition  contained  in 
on  certain  vessel  transactions  for 
t  ansporting  shipments  of  goods, 
I  merchandise  pursuant  to  this 
iee§  515.550. 
Section  515.560  is  revised  to  read 


Travel-related  transactions  to, 
n^  i  within  Cuba  by  persons  subject 
to  U.S.  ji  irisdiction. 

(a)  The  travel-related  transactions 
listed  ir  paragraph  (c)  of  this  section 
may  be  luthorized  either  by  a  general 
license  ( )r  on  a  case-by-case  basis  by  a 
specific  license  for  travel  related  to  the 
followir  g  activities  (see  the  referenced 
sections  for  general  and  specific 
licensin ;  criteria): 

(1)  Fa  nily  visits  (general  and  specific 
licenses  (see  §515.561); 

(2)  Of  icial  business  of  the  U.S. 
govemn  ent,  foreign  governments,  and 
certain  i  itergovemmental  organizations 
(general  license)  (see  §515.562); 

(3)  Jot  malistic  activity  (general  and 
specific  icenses)  (see  §515.563); 

(4)  Pr(  fessional  research  (general  and 
specific  icenses)  (see  §515.564); 

(5)  Ed  icational  activities  (specific 
licenses!  (see  §515.565); 

(6)  Rel  igious  activities  (specific 
licensesj  (see  §  515.566); 

(7)  Public  performances,  clinics, 
worksho  3S,  athletic  and  other 
competil  ions,  and  exhibitions  (general 
and  spec  ific  licenses)  (see  §  515.567); 

(8)  Su]  iport  for  the  Cuban  people 
(specific  licenses)  (see  §  515.574); 

(9)  Hunanitarian  projects  (specific 
licenses)  (see  §515.575); 

(10)  AitiviUes  of  private  foundations 
or  resear  :h  or  educational  institutes 
(specific  licenses)  (see  §  515.576); 

(11)  Exportation,  importation,  or 
transmis  ;ion  of  information  or 
informal  onal  materials  (specific 
licenses)  (see  §  515.545);  and 

(12)  C€rtain  export  transactions  that 
may  be  c  Dusidered  for  authorization 
under  ex  sting  Department  of  Commerce 


regulations  and  guidelines  with  respect 
to  Cuba  or  engaged  in  by  U.S. -owned  or 
controlled  foreign  firms  (specific 
licenses)  (see  §§515.533  and  515.559). 

(b)  Travel-related  transactions  in 
connection  with  activities  other  than 
those  referenced  in  paragraph  (a)  of  this 
section  may  be  authorized  on  a  case- 
by-case  basis  by  a  specific  license 
issued  pursuant  to  §515.801. 

(c)  Persons  generally  or  specifically 
licensed  under  this  part  to  engage  in 
transactions  in  connection  with  travel 
to,  from,  and  within  Cuba  may  engage 
in  the  following  transactions: 

(1)  Transportation  to  and  from  Cuba. 
All  transportation-related  transactions 
ordinarily  incident  to  travel  to  and  fi-om 
(not  within)  Cuba,  provided  no  more 
than  $500  may  be  remitted  to  Cuba 
directly  or  indirectly  in  any  consecutive 
12-month  period  for  fees  imposed  by  the 
Government  of  Cuba  in  conjunction 
with  such  travel  unless  otherwise 
authorized. 

(2)  Living  expenses  in  Cuba.  All 
transactions  ordinarily  incident  to  travel 
anywhere  within  Cuba,  including 
payment  of  living  expenses  and  the 
acquisition  in  Cuba  of  goods  for 
personal  consumption  there,  provided 
that,  imless  otherwise  authorized,  the 
total  for  such  expenses  does  not  exceed 
the  "maximum  per  diem  rate"  for 
Havana,  Cuba  in  effect  during  the  period 
that  the  travel  takes  place.  The  per  diem 
rate  is  published  in  die  State 
Department's  "Maximum  Travel  Per 
Diem  Allowances  for  Foreign  Areas,"  a 
supplement  to  section  925,  Department 
of  State  Standardized  Regulations 
(Government  Civilians,  Foreign  Areas), 
available  from  the  Government  Printing 
Office,  Superintendent  of  Docimients, 
P.O.  Box  371954,  Pittsburgh,  PA  15250- 
7954,  or  on  the  Internet  at  http:// 
www.state.gov/www/perdiems/ 
index.html. 

(3)  Purchase  in  Cuba  and  importation 
into  the  United  States  of  merchandise. 
The  piuchase  in  Cuba  and  importation 
as  accompanied  baggage  into  the  United 
States  of  merchandise  with  a  foreign 
market  value  not  to  exceed  $100  per 
person,  provided  the  merchandise  is 
imported  for  personal  use  only.  Such 
merchandise  may  not  be  resold.  This 
authorization  may  be  used  only  once 
every  six  consecutive  months.  As 
provided  in  §  515.206(a),  the  purchase 
and  importation  of  information  or 
informational  materials  are  exempt  fi-om 
all  restrictions  contained  in  this  part. 

(4)  Carrying  remittances  to  Cuba.  The 
canying  to  Cuba  of  any  remittances  that 
the  Ucensed  traveler  is  authorized  to 
remit  piu-suant  to  §  515.570,  provided 
that  no  more  than  $300  of  remittances 
authorized  by  §  515.570(a)  or  (b)  is 


carried  in  any  one  trip,  imless  otherwise 
authorized.  Those  licensed  travelers 
carrying  either  of  the  emigration 
remittances  authorized  pursuant  to 
§  515.570(c)  must  be  able  to  produce  the 
visa  recipient's  full  name  and  date  of 
birth  and  the  number  and  date  of 
issuance  of  the  visa  or  other  travel 
authorization  issued.  A  licensed  traveler 
to  Cuba  is  oidy  authorized  to  carry 
remittances  that  he  or  she  is  authorized 
to  remit  and  may  not  carry  remittances 
being  made  by  other  persons. 

(5)  Processing  certain  financial 
instruments.  All  transactions  incident  to 
the  processing  and  payment  of  checks, 
drafts,  travelers'  checks,  and  similar 
instruments  negotiated  in  Cuba  by  any 
person  authorized  pursuant  to  this  part 
to  engage  in  financial  transactions  in 
Cuba.  For  purposes  of  this  section,  the 
authorized  transactions  may  be 
conducted  using  ciurency,  which  is 
defined  as  money,  cash,  drafts,  notes, 
travelers'  checks,  negotiable 
instruments,  or  scrip  having  a  specified 
or  readily  determinable  face  value  or 
worth,  but  which  does  not  include  gold 
or  other  precious  metals  in  any  form. 

Note  to  paragraph  (c):  The  authorizations 
in  paragraph  (c)  of  this  section  do  not  apply 
to  fully-hosted  travelers  because  their  travel- 
related  transactions  are  not  licensed  or 
authorized  pursuant  to  this  part.  See 
§515.420. 

(d)  A  Cuban  national  departing  the 
United  States  may  carry  currency,  as 
that  term  is  defined  in  paragraph  (c)(5) 
of  this  section,  as  follows: 

(1)  The  amount  of  any  currency 
brought  into  the  United  States  by  the 
Cuban  national  and  registered  with  the 
U.S.  Customs  Service  upon  entry; 

(2)  Up  to  $300  in  funds  received  as 
remittances  by  the  Cuban  national 
during  his  or  her  stay  in  the  United 
States;  and 

(3)  Compensation  earned  by  a  Cuban 
national  from  a  U.S.  academic 
institution  up  to  any  amount  that  can  be 
substantiated  through  payment  receipts 
from  such  institution  as  authorized 
pursuant  to  §515.565(a){2)(v). 

(e)  The  following  transactions  by 
persons  generally  or  specifically 
licensed  to  engage  in  travel-related 
transactions  to,  from,  and  within  Cuba 
are  prohibited  by  §  515.201  unless 
specifically  authorized: 

(1)  All  transactions  by  persons  subject 
to  U.S.  jinisdiction  related  to  the 
utiUzation  of  charge  cards,  including 
but  not  limited  to  debit  or  credit  cards, 
for  expenditures  in  Cuba. 

(2)  All  transactions  related  to  the 
processing  and  payment  by  persons 
subject  to  U.S.  jiu-isdiction,  such  as 
charge  card  issuers  or  intermediary 
banks,  of  charge  card  instruments  (e.g., 
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vouchers,  drafts,  or  sales  receipts)  for 
expenditures  in  Cuba.  The  issuer  of  a 
charge  card,  or  a  foreign  charge  card 
firm  owned  or  controlled  by  persons 
subject  to  U.S.  jurisdiction,  is  not 
authorized  to  deal  with  a  Cuban 
enterprise,  a  Cuban  national,  or  a  third- 
country  person,  such  as  a  franchisee,  in 
connection  with  the  extension  of  charge 
card  services  to  any  person  in  Cuba. 

(f)  Persons  traveling  to  Cuba  fully 
hosted  as  described  in  §  515.420  may 
not  carry  currency  to  pay  for  living 
expenses  or  the  purchase  of  goods  in 
Cuba  except  as  specifically  licensed 
piusuant  to  or  exempted  from  the 
application  of  this  part. 

Cg)  Nothing  in  this  section  authorizes 
transactions  in  connection  with  tourist 
travel  to  Cuba,  nor  does  it  authorize 
transactions  in  relation  to  any  business 
travel,  including  making  or  agreeing  to 
make  any  investment  in  Cuba, 
establishing  or  agreeing  to  establish  any 
branch  or  agency  in  Cuba,  or 
transferring  or  agreeing  to  transfer  any 
property  to  Cuba,  except  transfers  by  or 
on  behalf  of  individual  or  group 
travelers  authorized  pursuant  to  this 
part. 

25.  Section  515.561  is  added  to  read 
as  follows: 

§515.561     Persons  visiting  family  members 
in  Cuba. 

(a)  General  license.  The  travel-related 
transactions  set  forth  in  §  515.560(c)  are 
authorized  in  connection  with  travel  to 
Cuba  by  persons  and  persons  traveling 
with  them  who  share  a  conunon 
dwelling  as  a  family  with  them  who  are 
traveling  to  visit  close  relatives  in  Cuba 
in  circumstances  that  demonstrate 
hxunanitarian  need,  provided  that  the 
authorization  contained  in  this 
paragraph  may  be  used  only  once  in  any 
12-month  period.  See  §§  501.601  and 
501.602  of  this  chapter  for  applicable 
recordkeeping  and  reporting 
requirements.  Any  additional 
transactions  must  be  specifically 
licensed  pursuant  to  paragraph  (b)  of 
this  section. 

(b)  Specific  licenses.  Specific  licenses 
may  be  issued  on  a  case— by-case  basis 
authorizing  the  travel-related 
transactions  set  forth  in  §  515.560(c)  in 
connection  with  travel  to  Cuba  by 
persons,  and  persons  traveling  with 
them  who  share  a  common  dwelling  as 
a  family  with  them,  who  seek  to  travel 
to  visit  close  relatives  in  Cuba  more 
than  once  in  any  consecutive  12-month 
period  in  cases  involving  humanitarian 
need. 

(c)  For  piuposes  of  this  section,  the 
term  close  relative  used  with  respect  to 
any  person  means  such  person's  spouse, 
child,  grandchild,  parent,  grandparent. 


great  grandparent,  uncle,  aunt,  brother, 
sister,  nephew,  niece,  first  cousin, 
mother-in-law,  father-in-law,  son-in- 
law,  daughter-in-law,  sister-in-law, 
brother-in-law,  or  spouse,  widow,  or 
widower  of  any  of  the  foregoing. 

26.  New  §  515.562  is  added  to  read  as 
follows: 

§  51 5.562    Officials  of  the  U.S.  government, 
foreign  governments,  and  certain 
intergovernmental  organizations  traveling 
to,  from,  and  within  Cuba  on  official 
business. 

The  travel-related  transactions  set 
forth  in  §  515.560(c)  and  such  additional 
transactions  as  are  directly  incident  to 
activities  in  their  official  capacities  by 
persons  who  are  officials  of  the  United 
States  Govermnent,  any  foreign 
government,  or  any  intergovernmental 
organization  of  which  the  United  States 
is  a  member  and  who  are  traveling  on 
the  official  business  of  their  govenunent 
or  international  organization  are 
authorized. 

27.  New  §  515.563  is  added  to  read  as 
follows: 

§  515.563    Journalistic  activities  in  Cuba. 

(a)  General  license.  The  travel-related 
transactions  set  forth  in  §  515.560(c)  and 
such  additional  transactions  as  are 
directly  incident  to  journalistic 
activities  in  Cuba  by  persons  regularly 
employed  as  journalists  by  a  news 
reporting  organization  or  by  persons 
regularly  employed  as  supporting 
broadcast  or  technical  personnel  are 
authorized. 

Note  to  paragraph  (a):  See  §§  501.601  and 
501.602  of  this  chapter  for  applicable 
recordkeeping  and  reporting  requirements. 
The  exportation  of  equipment  and  other 
items  to  be  used  in  journalistic  activities  may 
require  separate  licensing  by  the  Department 
of  Commerce. 

(b)  Specific  licenses.  (1)  Specific 
licenses  may  be  issued  on  a  case-by- 
case  basis  authorizing  the  travel-related 
transactions  set  forth  in  §  515.560(c)  and 
other  transactions  that  are  directly 
incident  to  doing  research  in  Cuba  for 

a  free-lance  article  upon  submission  of 
an  adequate  written  application 
including  the  following  documentation: 

(i)  A  detailed  itinerary  and  a  detailed 
description  of  the  proposed  resecux;h; 
emd 

(ii)  A  resume  or  similar  dociunent 
showing  a  record  of  publications. 

(2)  To  qualify  for  a  specific  license 
pursuant  to  this  section,  the  itinerary  for 
the  proposed  research  in  Cuba  for  a  free- 
lance article  must  demonstrate  that  the 
research  constitutes  a  full  work 
schedule  that  could  not  be 
accomplished  in  a  shorter  period  of 
time. 

(3)  Specific  licenses  may  be  issued 
pursuant  to  this  section  authorizing 


transactions  for  multiple  trips  to  Cuba 
over  an  extended  period  of  time  by 
applicants  demonstrating  a  significant 
record  of  free-lance  journalism. 

28.  New  §  515.564  is  added  to  read  as 
follows: 

§  51 5.564    Professional  research  and 
professional  meetings  in  Cuba. 

(a)  General  license.  (1)  The  travel- 
related  transactions  set  forth  in 

§  515.560(c)  and  such  additional 
transactions  that  are  directly  incident  to 
professional  research  by  full-time 
professionals  who  travel  to  Cuba  to 
conduct  professional  research  in  their 
professional  areas  are  authorized, 
provided  that: 

(i)  The  research  is  of  a 
noncommercial,  academic  nature; 

(ii)  The  research  comprises  a  full 
work  schedule  in  Cuba; 

(iii)  The  research  has  a  substantial 
likelihood  of  public  dissemination;  and 

(iv)  The  research  does  not  fall  within 
the  categories  of  activities  described  in 
paragraph  (c),  (d),  or  (e)  of  this  section. 

(2)  The  travel-related  transactions  set 
forth  in  §  515.560(c)  and  such  additional 
transactions  as  are  directly  incident  to 
travel  to  Cuba  by  full-time  professionals 
to  attend  professional  meetings  or 
conferences  in  Cuba  organized  by  an 
international  professional  organization, 
institution,  or  association  that  regularly 
sponsors  meetings  or  conferences  in 
other  countries  are  authorized,  provided 
that: 

(i)  The  international  professional 
organization,  institution,  or  association 
is  not  headquartered  in  the  United 
States  unless  that  organization, 
institution,  or  association  has  been 
specifically  licensed  to  sponsor  the 
meeting  in  Cuba; 

(ii)  The  purpose  of  the  meeting  or 
conference  is  not  the  promotion  of 
tomism  in  Cuba  or  other  commercial 
activities  involving  Cuba  that  are 
inconsistent  with  this  part;  and 

(iii)  The  meeting  or  conference  is  not 
intended  primarily  for  the  piupose  of 
fostering  production  of  any 
biotechnological  products. 

Note  to  paragraph  (a):  See  §§  501.601  and 
501 .602  of  this  chapter  for  applicable 
recordkeeping  and  reporting  requirements. 
Exportation  of  equipment  and  other  items, 
including  the  transfer  of  technology  or 
software  to  foreign  persons  ("deemed 
exportation")  and  items  not  eligible  for 
Department  of  Commerce  GFT  or  BAG 
License  Exceptions,  15  CFR  740.12  and 
740.14,  may  require  separate  authorization  by 
the  Department  of  Commerce. 

(b)  Specific  licensing.  Specific 
licenses  may  be  issued  on  a  case-by- 
case  basis  authorizing  the  travel-related 
transactions  set  forth  in  §515. 560(c)  and 
other  transactions  that  are  directly 
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C  ategories  of  activities  that  do  not 
for  the  general  license  in 
ph  (a)  of  this  section  and  for 
the  specific  licenses  described  in 
iph  (b)  of  this  section  will  not  be 
include  recreational  travel; 
travel;  travel  in  pursuit  of  a 
research  for  personal  satisfaction 
"  any  travel  for  an  authorized 

research  purpose  if  the 
of  activities  includes  free  time, 
or  recreation  in  excess  of  that 
with  a  full  work  schedule  of 
research  or  attendance  at 
meetings  or  conferences, 
entire  group  does  not  qualify 
general  license  in  paragraph  (a) 
section  and  will  not  be  issued  a 
license  under  paragraph  (b)  of 
jn  merely  because  some 
of  the  group  could  qualify 
ly  for  such  licenses. 
1  to  paragraph  (dj:  A 
agist  travels  to  Cuba  to  do  research 
n  music  pursuant  to  the  general 
or  professional  researchers  set  forth 
^  raph  (a)  of  this  section.  Others  who 
i|  ly  interested  in  music  but  who  do 
irch  music  as  part  of  their  careers 
engage  in  travel-related  transactions 
musicologist  in  reliance  on  this 
icense.  For  example,  an  art  historian 
^s  in  the  same  band  with  the 
1  )gist  would  not  qualify  as  a 
ijinal  researcher  of  Cuban  music  for 
of  this  general  license. 
le  2  to  paragraph  (d):  A  specific 
isued  pursuant  to  paragraph  (b)  of 
on  authorizing  travel-related 
nns  by  a  fish  biologist  who  travels  to 
ingage  in  professional  research  does 
rize  transactions  by  other  persons 
t  travel  with  the  fish  biologist  but 
incipal  purpose  in  travel  is  to 
1  recreational  or  trophy  fishing.  The 
such  persons  may  engage  in  certain 
i  with  or  under  the  direction  of  the 
nal  fish  biologist,  such  as  measuring 
g  facts  about  their  catch,  does  not 
individuals'  activities  within  the 
professional  research  and  similar 


rese  uch 


pla^ 


Derson  will  not  qualify  as 
in  professional  research 


merely  because  that  person  is  a 
professional  who  plans  to  travel  to 
Cuba. 

Example  1  to  paragraph  (e):  A  professor  of 
history  interested  in  traveling  to  Cuba  for  the 
principal  purpose  of  learning  or  practicing 
Spanish  or  attending  general  purpose 
lectures  devoted  to  Cuban  culture  and 
contemporary  life  does  not  qualify  for  the 
general  license  in  paragraph  (a)  of  this 
section  or  for  a  specific  license  issued 
pursuant  to  paragraph  (b)  of  this  section. 

Example  2  to  paragraph  (e):  A  professional 
photographer  who  wishes  to  take 
photographs  in  Cuba  that  will  become  the 
basis  for  creating  post  cards,  paintings,  and 
other  secondary  products  or  that  merely 
document  the  photographer's  travel  does  not 
.  qualify  for  the  general  license  in  paragraph 
(a)  of  this  section  or  for  a  specific  license 
issued  pursuant  to  paragraph  (b)  of  this 
section. 

29.  New  §  515.565  is  added  to  read  as 
follows: 

§  51 5.565    Educational  activities. 

(a)  Specific  license  for  U.S.  academic 
institutions — (1)  Issuance;  renewal.  A 
specific  license  may  be  issued  to  an 
accredited  U.S.  academic  institution 
authorizing  the  institution  and  its 
students  and  employees  to  engage, 
under  the  auspices  of  the  institution,  in 
educational  activities  involving 
transactions  in  which  Cuba  or  a  Cuban 
national  has  an  interest.  The  application 
for  the  specific  license  must  establish 
that  the  U.S.  academic  institution  is 
accredited  by  an  appropriate  national  or 
regional  educational  accrediting 
association.  The  specific  license  may  be 
renewed  after  a  period  of  two  years  to 
authorize  the  accredited  U.S.  academic 
institution  and  its  students  and 
employees  to  continue  to  engage  in  the 
transactions  authorized  under  the 
institution's  license. 

(2)  Scope  of  transactions  authorized 
under  U.S.  academic  institution's 
specific  license;  documentation.  Upon 
receipt  of  a  specific  license  pursuant  to 
paragraph  (a)(1)  of  this  section  by  the 
accredited  U.S.  academic  institution, 
the  institution  and  its  students  and 
employees  are  authorized  to  engage  in 
the  travel-related  transactions  set  forth 
in  §  515.560(c)  and  such  additional 
transactions  as  are  directly  incident  to 
any  of  the  categories  of  educational 
activities  set  forth  in  paragraphs  (a)(2)(i) 
through  (a)(2)(vii)  of  this  section 
undertaken  under  the  auspices  of  the 
specifically-licensed  institution. 
Activities  covered  by  this  authorization 
are  limited  to  the  following: 

(i)  Participation  in  a  structured 
educational  program  by  an 
undergraduate  or  graduate  student  or 
undergraduate  or  graduate  student 
group  as  part  of  a  course  offered  at  an 
accredited  U.S.  college  or  university.  A 


student  planning  to  engage  in  such 
transactions  in  Cuba  must  carr>'  a  letter 
from  the  U.S.  academic  institution 
stating  that  the  student  is  currently 
eiuroUed  in  an  undergraduate  or 
graduate  degree  program  there  and  that 
the  Cuba  travel  is  part  of  a  structiued 
educational  program  of  that  institution 
and  citing  the  number  of  the  relevant 
U.S.  academic  institution's  specific 
license. 

(ii)  Noncommercial  academic  research 
in  Cuba  specifically  related  to  Cuba  by 
a  person  working  to  qualify 
academically  as  a  professional  (for 
example,  research  toward  a  graduate 
degree).  A  student  planning  to  engage  in 
such  transactions  in  Cuba  must  carry  a 
letter  from  the  student's  accredited  U.S. 
academic  institution  stating  that  the 
individual  is  currently  enrolled  in  a 
graduate  degree  program  and  that  the 
Cuba  research  will  be  accepted  for 
credit  toward  that  degree  and  citing  the 
number  of  the  relevant  U.S.  academic 
institution's  specific  license. 

(iii)  Participation  in  a  formal  course  of 
study  at  a  Cuban  academic  institution 
by  an  undergraduate  or  graduate  student 
currently  eru-oUed  in  a  degree  program 
at  an  accredited  U.S.  college  or 
university,  provided  the  formal  course 
of  study  in  Cuba  will  be  accepted  for 
credit  toward  the  student's 
undergraduate  or  graduate  degree  at  that 
U.S.  college  or  university.  A  student 
planning  to  engage  in  such  transactions 
in  Cuba  must  carry  with  him  or  her  a 
letter  from  the  student's  U.S.  academic 
institution  stating  that  the  student  is 
currently  enrolled  in  an  undergraduate 
or  graduate  degree  program  and  that  the 
Cuban  study  will  be  accepted  for  credit 
toward  that  degree  and  citing  the 
number  of  the  relevant  U.S.  academic 
institution's  specific  license. 

(iv)  Teaching  at  a  Cuban  academic 
institution  by  an  individual  regularly 
employed  in  a  teaching  capacity  at  an 
accredited  U.S.  college  or  university, 
provided  the  teaching  activities  are 
related  to  an  academic  program  at  the 
Cuban  institution.  An  individual 
planning  to  teach  at  a  Cuban  academic 
institution  must  obtain  and  carry  a 
written  letter  from  the  individual's  U.S. 
academic  institution,  citing  the  number 
of  that  institution's  specific  license  and 
stating  that  the  individual  is  regularly 
employed  there  in  a  teaching  capacity. 

(v)  Sponsorship,  including  the 
payment  of  a  stipend  or  salary,  of  a 
Cuban  scholar  to  teach  or  engage  in 
other  scholarly  activity  at  a  college  or 
university  in  the  United  States  (in 
addition  to  those  transactions 
authorized  by  the  general  license 
contained  in  §  515.571).  Such  earnings 
may  be  remitted  to  Cuba  as  provided  in 


Federal  Register / Vol.  64,  No.  92 /Thursday,  May  13,  1999 /Rules  and  Regulations  25817 


§  515.570,  or  carried  on  the  person  of 
the  Cuban  scholar  returning  to  Cuba  as 
provided  in  §  515.560(d)(3). 

(vi)  Educational  exchanges  sponsored 
by  Cuban  or  U.S.  secondary  schools 
involving  secondary  school  students' 
participation  in  a  formal  course  of  study 
or  in  a  structiued  educational  program 
offered  by  a  secondary  school  or  other 
academic  institution  and  led  by  a 
teacher  or  other  secondary  school 
official.  This  authorization  includes 
participation  by  a  reasonable  niunber  of 
adult  chaperones  to  accompany  the 
secondary  school  student(s)  to  Cuba.  A 
secondary  school  group  planning  to 
engage  in  such  transactions  in  Cuba 
must  carry  a  letter  from  the  secondary 
school  sponsoring  the  trip,  citing  the 
niunber  of  the  school's  specific  license 
and  listing  the  names  of  all  persons 
traveling  with  the  group. 

(vii)  The  organization  of  and 
preparation  for  transactions  and 
activities  described  in  paragraphs 
(a)(2)(i)  through  (a){2)(vi)  of  this  section 
by  a  full-time  employee  of  a  U.S. 
academic  institution.  An  individual 
engaging  in  such  transactions  must 
carry  a  wrritten  letter  from  the 
individual's  U.S.  academic  institution, 
citing  the  number  of  that  institution's 
specific  license  and  stating  that  the 
individual  is  regularly  employed  there. 

Note  to  paragraph  (a):  See  §§  501.601  and 
501.602  of  this  chapter  for  applicable 
recordkeeping  and  reporting  requirements. 
Exportation  of  equipment  and  other  items, 
including  the  transfer  of  technology  or 
software  to  foreign  persons  ("deemed 
exportation"),  and  items  not  eligible  for 
Department  of  Commerce  GFT  or  BAG 
License  Exceptions,  15  CFR  740.12  and 
740.14.  may  require  separate  licensing  from 
the  Department  of  Commerce. 

(b)  Specific  license.  Specific  licenses 
may  be  issued  on  a  case-by-case  basis 
authorizing  the  travel-related 
transactions  set  forth  in  §  515.560(c)  and 
other  transactions  that  are  directly 
incident  to: 

(1)  Educational  activities  described  in 
paragraphs  (a)(2)(i)  through  (a)(2)(iii)  of 
this  section  not  covered  by  a  specific 
license  issued  pursuant  to  paragraph  (a) 
of  this  section  to  an  accredited  U.S. 
academic  institution;  or 

(2)  Educational  exchanges  not 
involving  academic  study  pursuant  to  a 
degree  program  when  those  exchanges 
take  place  under  the  auspices  of  an 
organization  that  sponsors  and 
organizes  such  programs  to  promote 
people-to-people  contact. 

(c)  Transactions  related  to  activities 
that  are  primarily  tourist-oriented, 
including  self-directed  educational 
activities  that  are  intended  only  for 
personal  enricliment,  are  not  authorized 
by  this  section. 


30.  New  §  515.566  is  added  to  read  as 
follows: 

§  51 5.566    Religious  activities  In  Cuba. 

(a)  Specific  license  for  U.S.  religious 
organizations — (1)  Issuance;  renewal.  A 
specific  license  may  be  issued  to  a 
religious  organization  located  in  the 
United  States  authorizing  the 
organization  and  individuals  and  groups 
affiliated  with  the  organization  to 
engage,  under  the  auspices  of  the 
organization,  in  religious  activities 
involving  transactions  (including 
travel-related  transactions)  in  which 
Cuba  or  a  Cuban  national  has  an 
interest.  The  application  for  the  specific 
license  must  set  forth  examples  of 
religious  activities  to  be  undertaken  in 
Cuba.  The  religious  organization's 
specific  license  may  be  renewed  after  a 
period  of  two  years  to  authorize  the 
organization  and  individuals  and  groups 
affiliated  with  the  organization  to 
continue  to  engage  in  the  transactions 
authorized  under  the  organization's 
license. 

(2)  Scope  of  transactions  authorized 
under  U.S.  religious  organization's 
specific  license;  documentation.  Upon 
receipt  by  the  religious  organization 
located  in  the  United  States  of  a  specific 
license  pinsuant  to  paragraph  (a)(1)  of 
this  section,  the  organization  and 
individuals  or  groups  affiliated  with  the 
organization  are  authorized  to  engage  in 
the  travel-related  transactions  set  forth 
in  §  515.560(c)  and  such  additional 
transactions  as  are  directly  incident  to 
religious  activities  in  Cuba  under  the 
auspices  of  the  organization.  Travel- 
related  transactions  piu-suant  to  this 
authorization  must  be  for  the  purpose  of 
engaging,  while  in  Cuba,  in  a  full-time 
program  of  religious  activities.  Financial 
and  material  donations  to  Cuba  or 
Cuban  nationals  are  not  authorized  by 
this  paragraph  (a)(2).  All  individuals 
who  engage  in  transactions  in  which 
Cuba  or  Cuban  nationals  have  an 
interest  (including  travel-related 
transactions)  pursuant  to  this  paragraph 
(a)(2)  must  carry  with  them  a  letter  from 
the  specifically-licensed  U.S.  religious 
organization,  citing  the  number  of  the 
organization's  specific  license  and 
confirming  that  they  are  affiliated  with 
the  organization  and  are  traveling  to 
Cuba  to  engage  in  religious  activities 
under  the  auspices  of  the  organization. 

Note  to  paragraph  (a):  See  §§  501.601  and 
501.602  of  this  chapter  for  applicable 
recordkeeping  and  reporting  requirements. 
Exportation  of  items  to  be  used  in  Cuba  may 
require  separate  licensing  by  the  Department 
of  Commerce. 

(b)  Specific  licenses.  Specific  licenses 
may  be  issued  on  a  case-by-case  basis 
authorizing  the  fravel-related 


frcuisactions  set  forth  in  §  515.560(c)  and 
other  transactions  that  are  directly 
incident  to  religious  activities  not 
covered  by  a  specific  license  issued 
pursuant  to  paragraph  (a)  of  this  section 
to  a  U.S.  religious  organization.  Specific 
licenses  may  be  issued  piusuant  to  this 
section  authorizing  transactions  for 
multiple  frips  over  an  extended  period 
of  time  to  engage  in  a  full-time  program 
of  religious  activities  in  Cuba. 

31.  New  §515.567  is  added  to  read  as 
follows: 

§515.567    Public  performances,  clinics, 
workshops,  athletic  and  other  competitions, 
and  exhibitions. 

(a)  General  license.  The  travel-related 
transactions  set  forth  in  §  515.560(c)  and 
such  additional  transactions  as  are 
directly  incident  to  athletic  competition 
by  amateur  or  semi-professional 
athletes  or  amateur  or  semi-professional 
athletic  teams  traveling  to  participate  in 
athletic  competition  held  in  Cuba  are 
authorized,  provided  that: 

(1)  The  athletic  competition  in  Cuba 
is  held  under  the  auspices  of  the 
international  sports  federation  for  the 
relevant  sport; 

(2)  The  United  States  participants  in 
the  athletic  competition  are  selected  by 
the  United  States  federation  for  the 
relevant  sport;  and 

(3)  The  competition  is  open  for 
attendance,  and  in  relevant  situations 
participation,  by  the  Cuban  public. 

Note  to  paragraph  (a):  See  §§  501.601  and 
501.602  of  this  chapter  for  applicable 
recordkeeping  and  reporting  requirements. 
Exportation  of  items  to  be  used  in  Cuba  may 
require  separate  licensing  by  the  Department 
of  Commerce. 

(b)  Specific  licenses.  (1)  Specific 
licenses,  including  for  multiple  trips  to 
Cuba  over  an  extended  period  of  time, 
may  be  issued  on  a  case-by-case  basis 
authorizing  the  travel-related 
transactions  set  forth  in  §  515.560(c)  and 
other  transactions  that  are  directly 
incident  to  participation  in  a  public 
performance,  clinic,  workshop,  athletic 
or  other  competition,  or  exhibition  in 
Cuba  by  participants  in  such  activities, 
provided  that: 

(i)  The  event  is  open  for  attendance, 
and  in  relevant  situations  participation, 
by  the  Cuban  public; 

(ii)  All  profits  from  the  event  after 
costs  are  donated  to  an  independent 
nongovernmental  organization  in  Cuba 
or  a  U.S.-based  charity,  with  the 
objective,  to  the  extent  possible,  of 
promoting  people— to— people  contacts  or 
otherwise  benefitting  the  Cuban  people. 

(2)  In  addition  to  those  transactions 
authorized  by  §515.571,  specific 
licenses  may  be  issued  on  a  case-by- 
case  basis  authorizing  transactions 
incident  to  participation  in  a  public 
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exhibi  ion,  performance,  clinic, 
works!  lop.  or  competition  in  the  United 
States  jy  a  Cuban  national  who  enters 
the  Un  ited  States  for  the  purpose  of 
such  pirticipation  on  a  visa  or  other 
travel  i  luthorization  issued  by  the 
Depart  ment  of  State. 

(c)  S  jecific  licenses  will  not  be  issued 
pursua  It  to  this  section  authorizing  any: 

(1)  P  lyment  to  Cuba  or  any  national 
thereol  for  appearance  fees  or  other  such 
payme  its  in  connection  with  or 
resulting  from  any  pubUc  exhibition, 
perfomance,  clinic,  workshop,  or 
compe  ition  in  the  United  States  or  in 
Cuba;  ( r 

(2)  D  3bit  to  a  blocked  accoimt. 

§515.5<B    [Reserved] 

32.  Section  515.568  is  added  and 
reserve  i. 

33.  h  ewly  redesignated  §515.569  is 
revised  to  read  as  follows: 

§515.5€B    Foreign  passengers'  baggage. 

The  i  mportation  of  Cuban— origin 
goods,  jtherwise  prohibited  by  this  part, 
broughj  into  the  United  States  as 
baggag(  by  any  person  arriving  in  the 
United  States  oAer  than  a  citizen  or 
residen  t  of  the  United  States  is  hereby 
authori  sed,  notwithstanding  the 
provisions  of  §  515.803,  provided  that 
such  gc  ods  are  not  in  commercial 
quantit  es  and  are  not  imported  for 
resale. '  "his  authorization  does  not 
apply  t( )  the  importation  of  Cuban- 
origin  alcohol  or  tobacco  products. 

34.  Si  iction  515.570  is  added  to  read 
as  folio  vs: 

§  51 5.576    Remittances  to  nationals  of 
Cuba. 

(a)  Family  remittances  authorized.  (1) 
Persons  subject  to  the  jurisdiction  of  the 
United  States  who  are  18  years  of  age  or 
older  ai  b  authorized  to  make 
remittal  ices  to  a  national  of  Cuba 
residen  in  Cuba  or  in  the  authorized 
trade  te  xitory  (including  any  member  of 
his  or  h  jr  household]  who  is  a  close 
relative  of  the  remitter  or  of  the 
remittei  's  spouse,  for  the  support  of  the 
close  re  ative  provided  that: 

(i)  Th  3  remitter's  total  remittances 
pursuai  t  to  paragraphs  (a)  and  (b)  of 
this  sec  ion  to  any  one  Cuban 
househi  lid,  regardless  of  the  number  of 
close  re  atives  comprising  the 
househdld,  do  not  exceed  $300  in  any 
consecutive  3-month  period;  and 

(ii)  Tl  e  remittances  are  not  made  from 
a  blocke  d  source,  except  that 
remittal  ces  to  Cuban  households 
located  n  the  authorized  trade  territory 
may  cor  le  from  a  blocked  account  in  a 
banking  institution  within  the  United 
States  h  3ld  in  the  name  of,  or  in  which 
the  ben(  ficial  interest  is  held  by,  the 


payee  or  members  of  the  payee's 
household. 

(2)  A  person  authorized  to  make 
remittances  under  this  paragraph  (a)  and 
who  is  authorized  to  engage  in  travel- 
related  transactions  relating  to  Cuba 
piu-suant  to  a  general  license  contained 
in  or  specific  license  issued  pursuant  to 
this  part  may  carry  no  more  than  $300 
in  total  remittances  authorized  in  this 
paragraph  (a),  and  only  if  the 
remittances  will  not  exceed  the 
maximiun  amount  set  forth  in  paragraph 
(a)  of  this  section  for  any  payee  within 
the  past  3  months.  See  §  515.560(c)(4). 

(3)  For  purposes  of  this  paragraph  (a), 
the  term  close  relative  used  with  respect 
to  any  person  means  such  person's 
spouse,  child,  grandchild,  parent, 
grandparent,  great  grandparent,  uncle, 
aunt,  brother,  sister,  nephew,  niece,  first 
cousin,  mother-in-law,  father-in-law, 
son-in-law,  daughter-in-law,  sister- 
in— law,  brother-in— law,  or  the  spouse, 
widow,  or  widower  of  any  of  the 
foregoing. 

Note  to  paragraph  (a):  The  maximum 
amount  set  forth  in  paragraph  (a)  of  this 
section  does  not  apply  to  remittances  to  a 
Cuban  individual  who  has  been  specifically 
licensed  as  an  unblocked  national  pursuant 
to  §  515.505(b),  as  remittances  to  unblocked 
persons  do  not  require  separate 
authorization. 

(b)  Individual-to-household 
remittances  authorized.  (1)  Persons 
subject  to  the  jurisdiction  of  the  United 
States  who  are  18  years  of  age  or  older 
are  authorized  to  make  remittances  to 
any  Cuban  household  (including  to  any 
Cuban  individual  living  alone)  located 
in  Cuba  or  in  the  authorized  trade 
territory,  provided  that: 

(i)  The  remitter's  total  remittances 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  to  any  one  Cuban  household 
do  not  exceed  $300  in  any  consecutive 
3-month  period; 

(ii)  No  member  of  the  payee's 
household  is  a  senior-level  Cuban 
government  official  or  senior-level 
Cuban  communist  party  official;  and 

(iii)  The  remittances  are  not  made 
from  a  blocked  soiuce,  except  that 
remittances  to  Cuban  households 
located  in  the  authorized  trade  territory 
may  come  from  a  blocked  account  in  a 
banking  institution  within  the  United 
States  held  in  the  name  of,  or  in  which 
the  beneficial  interest  is  held  by,  the 
payee  or  members  of  the  payee's 
household. 

(2)  A  person  authorized  to  make 
remittances  imder  this  paragraph  (b) 
and  who  is  authorized  to  engage  in 
travel-related  transactions  relating  to 
Cuba  pursuant  to  a  general  license 
contained  in  or  specific  license  issued 
pursuant  to  this  part  may  carry  no  more 


than  $300  in  total  remittances 
authorized  in  paragraphs  (a)  and  (b)  of 
this  section,  and  only  if  the  remittances 
will  not  exceed  the  maximum  amount 
set  forth  in  paragraph  (a)  or  (b)  of  this 
section  for  any  payee  within  the  past  3 
months.  See  §515. 560(c)(4). 

Note  to  paragraph  (b):  The  maximum 
amount  set  forth  in  paragraph  (b)  of  this 
section  does  not  apply  to  remittances  to  a 
Cuban  individual  who  has  been  specifically 
licensed  as  an  unblocked  national  pursuemt 
to  §  515.505(b),  as  remittances  to  unblocked 
persons  do  not  require  separate 
authorization. 

(c)  Emigration-related  remittances 
authorized.  Persons  subject  to  the 
jurisdiction  of  the  United  States  are 
authorized  to  remit  the  following 
amounts: 

(1)  Up  to  $500  on  a  one-time  basis  to 
any  Cuban  national  for  the  purpose  of 
covering  the  payee's  preliminary 
expenses  associated  with  emigrating 
from  Cuba  to  the  United  States.  This 
remittance  may  be  sent  through  a 
licensed  remittance  forwarding  service 
before  the  payee  has  received  a  valid 
visa  issued  by  the  State  Department  or 
other  approved  U.S.-immigration 
document,  but  may  not  be  carried  to 
Cuba  by  the  remitter  during  this  period. 
A  person  who  is  authorized  to  engage  in 
travel-related  transactions  relating  to 
Cuba  piu-suant  to  a  general  license 
contained  in  or  specific  license  issued 
pursuant  to  this  part  may  carry 
remittances  piu-suant  to  this  paragraph 
{c)(l),  provided  the  traveler  can 
demonstrate  each  visa  recipient's  full 
name  and  date  of  birth  and  the  number 
and  date  of  issuance  of  the  U.S.  visa  or 
other  travel  authorization  issued.  See 
§  515.560(c)(4).  Any  amount  remitted  or 
carried  to  Cuba  directly  or  indirectly  in 
conjunction  with  the  processing  of  a 
letter  of  invitation  or  similar  document 
must  be  applied  against  the  $500  limit; 
and 

(2)  Up  to  an  additional  $500  on  a  one- 
time basis  to  any  Cuban  national  for  the 
purpose  of  enabling  the  payee  to 
emigrate  from  Cuba  to  the  United  States, 
including  for  the  purchase  of  airline 
tickets  and  payment  of  e^it  or  third- 
country  visa  fees  or  other  travel-related 
fees.  Such  remittances  may  be 
transferred  only  after  the  Cuban 
individual  has  received  a  valid  visa 
issued  by  the  State  Department  or  other 
approved  U.S.  immigration 
dociunentation.  Persons  remitting 
amounts  pursuant  to  this  paragraph 
(c)(2)  must  provide  to  the  remittance 
forwarder  the  visa  recipient's  full  name 
and  date  of  birth  and  the  number  and 
date  of  issuance  of  the  U.S.  visa  or  other 
travel  authorization  issued.  A  person 
who  is  authorized  to  engage  in  travel- 
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related  transactions  relating  to  Cuba 
pursuant  to  a  general  license  contained 
in  or  specific  license  issued  piu"suant  to 
this  part  may  cany  remittances  pm'suant 
to  this  paragraph  {c)(2),  provided  the 
traveler  can  demonstrate  each  visa 
recipient's  hill  name  and  date  of  birth 
and  the  number  and  date  of  issuance  of 
the  U.S.  visa  or  other  travel 
authorization  issued.  See 
§  515.560(c)(4). 

(d)  Specific  licenses.  Specific  licenses 
may  be  issued  on  a  case-by-case  basis 
authorizing  the  following: 

(1)  Remittances  by  persons  subject  to 
U.S.  jurisdiction  to  independent 
nongovernmental  entities  in  Cuba; 

(2)  Repatriation  of  earnings  by  a 
Cuban  scholar  pursuant  to 
§515.565(a)(2){v)  in  excess  of  the 
amount  specified  in  paragraph  (a)  of  this 
section; 

(3)  Remittances  by  persons  subject  to 
U.S.  jurisdiction  from  blocked  accoimts 
to  Cuban  households  in  the  authorized 
trade  territory  in  excess  of  the  amoimt 
specified  in  paragraphs  (a)  and  (b)  of 
this  section;  or 

(4)  Remittances  by  persons  subject  to 
U.S.  jurisdiction  to  a  person  in  Cuba, 
directly  or  indirectly,  for  transactions  to 
facilitate  non-immigrant  travel  by  an 
individual  in  Cuba  to  the  United  States 
luider  circumstances  where 
humanitarian  need  is  demonstrated, 
including  illness  or  medical  emergency. 

35.  New  §  515.571  is  added  to  read  as 
follows: 

§  51 5.571  Certain  transactions  incident  to 
travel  to,  from,  and  within  the  United  States 
by  Cuban  nationals. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  following 
transactions  by  or  on  behalf  of  a  Cuban 
national  who  enters  the  United  States 
from  Cuba  on  a  visa  or  other  travel 
authorization  issued  by  the  State 
Department  are  authorized: 

(1)  All  transactions  ordinarily 
incident  to  travel  between  the  United 
States  and  Cuba,  including  the 
importation  into  the  United  States  of 
accompanied  baggage  for  personal  use; 

(2)  All  transactions  ordinarily 
incident  to  travel  and  maintenance 
within  the  United  States,  including  the 
payment  of  living  expenses  and  the 
acquisition  of  goods  for  personal 
consumption  in  the  United  States; 

(3)  All  transactions  on  behalf  of 
aircraft  or  vessels  incident  to  non- 
scheduled  flights  or  voyages  between 
the  United  States  and  Cuba,  provided 
that  the  carrier  used  has  a  carrier  service 
provider  license  issued  pursuant  to 
§515.572.  This  paragraph  does  not 
authorize  the  carriage  of  any 


merchandise  into  the  United  States 
except  accompanied  baggage;  and 
(4)  Normal  banking  transactions 
involving  foreign  currency  drafts, 
travelers'  checks,  or  other  instruments 
negotiated  incident  to  travel  in  the 
United  States  by  any  person  under  the 
authority  of  this  section. 

(b)  Payments  and  transfers  of  credit  in 
the  United  States  from  blocked  accounts 
in  domestic  banking  institutions  held  in 
the  name  of  a  Cuban  national  who 
enters  the  United  States  on  a  visa  or 
other  travel  authorization  issued  by  the 
State  Department  to  or  upon  the  order 
of  such  Cuban  national  are  authorized 
provided  that: 

(1)  Such  payments  and  transfers  of 
credit  are  made  only  for  the  living, 
traveling,  and  similar  personal  expenses 
in  the  United  States  of  such  Cuban 
national  or  his  or  her  family; 

(2)  The  total  of  all  such  payments  and 
transfers  of  credit  made  under  this 
section  from  the  accoimts  of  such  Cuban 
national  do  not  exceed  $250  in  any  one 
calendar  month;  and 

(3)  No  payment  or  transfer  is  made 
from  a  blocked  account  in  which  a 
specially  designated  national  has  an 
interest. 

(c)  This  section  does  not  authorize 
any  transfer  of  property  to  Cuba,  or, 
except  as  otherwise  authorized  in 
paragraph  (b)  of  this  section,  any  debit 
to  a  blocked  account, 

36.  Newly  redesignated  §  515.572  is 
amended  as  follows: 

A.  The  section  heading  is  revised  as 
set  forth  below. 

B.  The  word  "family"  is  removed 
wherever  it  appears. 

C.  Paragraph  (c)(4)(ii)  is  amended  by 
removing  the  words  "other  than  close 
relatives  as  defined  in  §  515.563(b)"  and 
adding  in  their  place  the  words 
"ineligible  to  receive  them  under 
§515.570". 

D.  Paragraph  (d)(2)  is  amended  by 
removing  "§  515.601"  and  adding  in  its 
place  "§  501.601  of  this  chapter"  and  by 
removing  "§  515.602"  and  adding  in  its 
place  §501.602  of  this  chapter". 

E.  Paragraph  (e)(2)(ii)(A)  is  amended 
by  removing  "§  515.566(e)(3)"  and 
adding  in  its  place  "paragraph  (e)(3)  of 
this  section". 

F.  Paragraph  (e)(2)(ii)(D)  is  amended 
by  removing  "%  515.566(b)"  and  adding 
in  its  place  "paragraph  (b)  of  this 
section". 

G.  Paragraph  (e)(3)(iii)  introductory 
text  is  amended  by  remnving 

"§  515.566,"  and  adding  in  its  place 
"this  section,". 

H.  Paragraph  (c)(4)(i)  is  revised  to 
read  as  follows: 


§  515.572    Authorization  of  transactions 
incident  to  the  provision  of  travel  services, 
carrier  services,  and  remittance  forwarding 
services. 

***** 

(c)  *  *  * 

(4)(i)  In  the  case  of  applications  for 
authorization  to  serve  as  travel  or  carrier 
service  providers,  a  report  on  the  forms 
and  other  procedures  used  to  establish 
that  each  customer  is  in  full  compliance 
with  U.S.  law  implementing  the  Cubcm 
embargo  and  either  qualifies  for  one  of 
the  general  licenses  contained  in  this 
part  authorizing  travel-related 
transactions  in  connection  with  travel  to 
Cuba,  has  received  a  specific  license 
from  the  Office  of  Foreign  Assets 
Control  issued  piu^usmt  to  this  part,  or 
is  a  fully-hosted  traveler  as  described  in 
§  515.420.  In  the  case  of  a  customer 
traveling  pursuant  to  a  general  Ucense 
or  claiming  to  be  traveling  fully  hosted, 
the  applicant  must  demonstrate  that  it 
requires  each  customer  to  attest,  in  a 
signed  statement,  to  his  or  her 
qualification  for  the  particular  general 
license  or  fully-hosted  status  claimed. 
The  statement  must  provide  facts 
supporting  the  customer's  belief  that  he 
or  she  qualifies  for  the  general  license 
or  fully-hosted  status  claimed.  In  the 
case  of  a  customer  traveling  under  a 
specific  Ucense,  the  applicant  must 
demonstrate  that  it  requires  the 
customer  to  furnish  it  with  a  copy  of  the 
Ucense.  The  copy  of  the  signed 
statement  or  the  specific  license  must  be 
maintained  on  file  with  the  applicant. 
***** 

37.  The  introductory  text  of  paragraph 
(a)  of  §  515.574  is  revised  to  read  as 
foUows: 

§  51 5.574    Support  for  ttte  Cuban  people. 

(a)  Specific  licenses  may  be  issued  on 
a  case-hy-case  basis  authorizing  the 
travel— related  transactions  set  forth  in 
§  515.560(c)  and  other  transactions  that 
are  intended  to  provide  support  for  the 
Cuban  people  including,  but  not  limited 
to,  the  foUowring: 
***** 

38.  New  §  515.575  is  added  to  subpart 
E  to  read  as  follows: 

§515.575    Humanitarian  projects. 

Specific  licenses  may  be  issued  on  a 
case-iy-case  basis  authorizing  the 
travel-related  transactions  set  forth  in 
§  515.560(c)  and  such  additional 
transactions  as  are  directly  incident  to 
certain  humanitarian  projects  in  or 
related  to  Cuba  not  otherwise  covered 
by  this  part  that  are  designed  to  directly 
benefit  the  Cuban  people.  Such  projects 
may  include,  but  are  not  limited  to, 
medical  and  health-related  piojects, 
envirorunental  projects,  projects 
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involving  non-formal  educational 
trainin] ;  including  adult  literacy  and 
vocatio  lal  skills,  community-based 
rcots  projects,  projects  suitable  to 
development  of  small-scale  private 
enterpr  se,  projects  that  are  related  to 
agricull  ural  and  rural  development 
tromote  independent  activity, 
prqjects  involving  the  donation  of 
meet  basic  human  needs  as 
in  15  CFR  740.12(b)  of  the 
\dministration  Regulations,  15 
s  730-774.  Specific  licenses 
issued  authorizing  transactions 
iple  visits  for  the  same  project 
extended  period  of  time  by 
icaiits  demonstrating  a  significant 
overseas  humanitarian 
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Dated 
R.  Richard 

Director, 

Appro 

Elisabeth 
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§  515.576  is  added  to  subpart 
as  follows: 


§  51 5.571  i    Activities  of  private  foundations 
or  resea  ch  or  educational  institutes. 

Speci  Ic  licenses  may  be  issued  on  a 
ase  basis  authorizing  the 
related  transactions  set  forth  in 
c)  and  such  additional 

as  are  directly  incident  to 
by  private  foundations  or 
or  educational  institutes  that 
established  interest  in 

relations  to  collect 
ion  related  to  Cuba  for 
ercial  purposes,  not  otherwise 
the  general  license  for 
Dnal  research  contained  in 
or  more  properly  issued  under 
relating  to  humanitarian 
Specific  licenses  may  be  issued 
to  this  section  authorizing 
ons  for  multiple  trips  to  Cuba 
s^e  project  over  an  extended 
time. 


of 


April  30.  1999. 

Newcomb, 
Office  of  Foreign  Assets  Control. 
1  ed:  May  5,  1999. 
A.  Bresee, 

AssistantltSecretary  (Enforcement), 
Departmt  nt  of  the  Treasury. 

)9-12083  Filed  5-10-99;  3:39  pm] 
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CCDE 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  JUNEAU  (LPD  10) 
is  a  vessel  of  the  Navy  which,  due  to  it 
specicd  construction  and  purpose, 
caimot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  April  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Rand  R.  Pixa,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Washington  Navy 
Yard,  1322  Patterson  Avenue  SE.  Suite 
3000,  Washington,  DC  20374-5066, 
Telephone  number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
JUNEAU  (LPD)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  fully  comply  with 
the  following  specific  provisions  of  72 
COLREGS  without  interfering  with  its 
special  functions  as  a  naval  ship:  Annex 
I,  section  2(a)(i),  pertaining  to  the  height 


of  the  forward  masthead  light:  Annex  I, 
section  2(g),  pertaining  to  the  distance 
of  the  sidelights  above  the  hull;  and. 
Annex  I,  section  3(a),  pertaining  to  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights.  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty)  of  the  Navy  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  ft'om  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  One  of  §  706.2  is  amended  by 
adding,  in  numerical  order,  the 
following  entry  for  the  USS  JUNEAU 
(LPD  10): 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Number 


Distance  in 
meters  of  for- 
ward mast- 
head light 
below  min- 
imum required 
height. 
§2(a)(i). 
Annex  I 


USS  JUNEAU LPD  10 


4.27 
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3.  Table  Four,  Paragraph  19  of  §  706.2      order,  the  following  entry  for  the  USS         §  706.2    Certifications  of  the  Secretaty  of 
is  amended  by  adding,  in  numerical  JUNEAU  (LPD  10):  the  Navy  under  Executive  Order  1 1964  and 

33  U.S.C.  1605. 


Vessel 


Number 


Distance  in 
meters  of 
sidelights 
above  max- 
imum al- 
lowed 
height. 


USS  JUNEAU  LPD  10 


1.6 


4.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  the  USS  JUNEAU 
{LPD  10)  to  read  as  follows: 


§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Table  Five 


Vessel 


No. 


Masthead  lights  not 
over  all  other  lights 

and  obstructions. 

annex  I,  sec.  2(f) 


Forward  masthead 

light  not  in  forward 

quarter  of  ship. 

annex  I,  sec.  3(a) 


After  masthead  light 
less  than  '/?  ship's 

length  aft  of  forward 

masthead  light. 

annex  I,  sec.  3(a) 


Percentage 

honzontal 

separation 

attained. 


USS  JUNEAU  LPD  10 


N/A 


N/A 


54.8 


Dated:  April  16,  1999. 
Approved: 
R.R.  PIXA, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  (Admiralty). 

Dated:  May  3,  1999. 
Pamela  A.  Holden, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Certifying  Officer. 
(FR  Doc.  99-12105  Filed  5-12-99:  8:45  am] 

BILUNG  CODE  3810-FF-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  254 

Landownership  Adjustment;  Land 
Exchanges 

agency:  Forest  Service,  USDA. 
ACTION:  Final  rule;  technical 
amendment. 

SUMIMARY:  This  technical  amendment 
corrects  an  oversight  that  occurred 
when  regulations  pertaining  to  land 
exchanges  were  adopted  in  1994.  The 
final  land  exchange  rule  failed  to 


correctly  conform  the  citations  for 
administrative  appeal  regulations 
applicable  to  appealing  land  exchange 
decisions.  This  technical  amendment 
corrects  that  oversight,  maiking  it  clear 
that  the  appeal  procedures  to  be 
followed  are  those  in  36  CFR  part  215, 
not  part  217. 

EFFECTIVE  DATE:  This  rule  is  effective 
May  13,  1999. 

FOR  FURTHER  INFORIMATION  CONTACT: 
Greg  Smith,  Lands  Staff,  MAIL  STOP 
1124,  Forest  Service,  USDA,  PO  Box 
96090,  Washington,  DC  20090-6090, 
202-205-1769. 

SUPPLEMENTARY  INFORMATION:  On  March 
8,  1994,  the  Department  adopted  a  final 
rule  (59  FR  10854)  at  36  CFR  part  254 
revising  procedures  for  Forest  Service 
land  exchange  activities  as  authorized 
by  the  Federal  Land  Exchange 
Facilitation  Act  of  August  20,  1988. 
When  the  Forest  Service  published  the 
proposed  land  exchange  rule  in  1991, 
the  applicable  appeal  regulations  were 
at  36  CFR  parts  251  and  217.  At  that 
time,  part  217  covered  appeals  of  both 
plan  and  project  level  decisions. 
However  in  1993,  the  Department 
adopted  new  appeal  regulations  at  36 
CFR  part  215  (58  FR  58904)  and 


simultaneously  revised  the  appeal  rules 
at  36  CFR  part  217  to  apply  solely  to 
National  Forest  Land  and  Resource 
Management  Plan  decisions.  When  the 
Department  proceeded  to  the  final  land 
exchange  rule,  the  citations  to  the 
appeal  regulation  inadvertently  was  not 
changed  to  conform  to  the  1993  appeal 
rules. 

Decisions  pertaining  to  specific  land 
exchanges  are  not  National  Forest  Land 
and  Resource  Management  Plan 
decision's  and,  therefore,  have  not  been 
appealable  under  36  CFR  part  217  since 
1993  pvusuant  to  section  322  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  of  1993 
(16  U.S.C.  1612  note).  Instead,  these 
land  exchange  decision  concern  projects 
or  activities  that  implement  land  and 
resource  management  plans  and 
therefore  are  subject  to  appeal  under 
CFR  part  215.  This  rule  corrects  the 
citations  in  36  CFR  part  254  at 
§254.4(g),§  254.13(b),  and 
§  254.14(b)(6). 

This  oversight  was  discovered  only 
recently,  and  the  agency  is  moving  to 
correct  this  citation  error  as  quickly  as 
possible  to  avoid  any  further  confusion. 
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Conqiliaiice  With  Administrative 
Pi«o4fan  Act 

Pureuant  to  5  U.S.C.  553(b)  of  the 
Administrative  Procedure  Act,  the 
Forest  Service  had  detennined  that  good 
cause! exists  for  adopting  this  final  rule 
without  prior  notice  and  comment 
oppoijtimity.  This  rule  is  a  technical 
amendment.  The  need  for  this  rule 
arises  from  the  agency's  inadvertent 
foilurf  to  conform  cross  references  in 
land  ^change  regulations  at  36  CFR 
part  2$4  in  a  1994  final  rule  to  changes 
in  adiiiinistrative  appeal  regulations  at 
36  CF^  parts  215  and  217  adopted  in 
1993.  This  conforming  amendment  does 
not  alter  the  agency's  practice  with 
regarq  to  administrative  appeals  of  land 
exchaiige  decisions.  The  agency  has 
been  ijoutinely  processing  appeals  of 
land  exchange  decisions  under  36  CFR 
part  2^5,  since  land  exchange  decisions 
are  pr<iject-level  decisions,  not  land  and 
resoui^e  management  plan  decisions. 
Because  this  rulemaking  does  not  make 
any  substantive  changes  to  regulations 
for  ladd  exchanges,  does  not  limit 
appeal  rights  for  decision  related  to  land 
exchatige  activities,  and  merely 
confoijms  a  cross  reference  to  the  appeal 
regulations  that  are  actually  in  use, 
notice)  and  comment  on  this  rule  prior 
to  ado|}tion  is  unnecessary. 

Regulatory  Impact 

Thi^  rule  is  a  technical  amendment  to 
correct  a  reference  to  another  rule.  As 
such,  h  has  no  substantive  effect,  since 
by  the  terms  of  the  appeal  rules  at  36 
CFR  pfut  217,  only  land  and  resoiuce 
managjement  plan  decision  are  subject  to 
that  rule.  Additionally,  despite  the 
cross-eeference  error  in  part  254,  the 
agency  has  been  processing  land 
exchange  appeals  under  part  215  since 
1993.  As  noted  in  the  preamble,  land 
exchange  decisions  are  not  plan 
decisions.  For  these  reasons,  this 
techni^  amendment  is  not  subject 
toreviaw  under  USDA  procedures  and 
Exchange  Order  12866  on  Regiilatory 

ig  and  Review.  Accordingly,  this 
lot  subject  to  Office  of 
ement  and  Budget  review  imder 
Execu^ve  Order  12866.  Furthermore, 
this  rule  is  exempt  from  further  analysis 
imder  me  Unfunded  Mandates  Reform 
Act  of  |l995;  Executive  Order  12778. 
Civil  Justice  Reform;  Executive  Order 
12530,^  Takings  Implications;  the 
Regulatory  Flexibility  Act;  or  the 
Papervrork  Reduction  Act  of  1995. 

List  of  tSubjects  in  36  CFR  Part  254 

Comknunity  facilities  and  national 
forests! 

Theiiefore,  for  the  reasons  set  forth  in 
the  preamble,  part  254  of  Title  36  of  the 


Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  254— {Amended] 

1.  The  authority  citation  for  part  254 
continues  to  read: 

Authority:  7  U.S.C.  428a(a)  and  1011;  16 
U.S.C.  484a,  486,  516.  551.  and  555a;  43 
U.S.C.  1701. 1715.  and  1740;  and  other 
applicable  laws. 

2.  Revise  paragraph  (g)  of  §  254.4  to 
read  as  follows: 

§  254.4    Agreement  to  initiale  an  exelumge. 

***** 

(g)  The  withdrawal  from  an  exchange 
proposal  by  an  authorized  officer  at  any 
time  prior  to  the  notice  of  decision, 
pursuant  to  §  254.13  of  this  subpart,  is 
not  appealable  under  36  CFR  part  215 
or  36  CFR  part  251,  subpart  C. 

3.  Revise  paragraph  fb)  of  §  254.13  to 
read  as  follows: 

i  254.1 3    Approval  of  exchanges;  notice  of 
decision. 

***** 

(b)  For  a  period  of  45  days  after  the 
date  of  publication  of  a  notice  of  the 
availability  of  a  decision  to  approve  or 
disapprove  an  exchange  proposal,  the 
decision  shall  be  subject  to  appeal  as 
provided  imder  36  CFR  part  215  or,  for 
eligible  parties,  under  36  CFR  part  251, 
subpart  C. 

4.  Revise  paragraph  (b)(6)  of  §  254.14 
to  read  as  follows: 

$254.14    Exchange  agreement 

***** 

(b)»   *   * 

(6)  In  the  event  of  an  appeal  under  36 
CFR  part  215  or  36  CFR  part  251, 
subpart  C,  a  decision  to  approve  an 
exchange  proposal  pursuant  to  §  254.13 
of  this  subpart  is  upheld;  and 
***** 

Dated:  April  2, 1999. 
Sandra  Key, 

Acting  Associate  Chief. 

[FR  Doc.  99-12048  Filed  5-12-99;  8:45  am] 

BM.UNG  COOE  3410-11-M 


ACTION:  Direct  final  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  192-01 32a;  FRL-6334-5] 

Approval  and  Promulgation  of 
implementation  Plans;  California  State 
Implementation  Plan  Revisions, 
Mojave  Desert  Air  Quality  Management 
District  and  Tehama  County  Air 
Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
California  State  Implementation  Plan 
(SIP)  which  concern  the  recision  of 
rules  for  the  Mojave  Desert  Air  Quality 
Management  District  (MDAQMD)  and 
Tehama  County  Air  Pollution  Control 
District  (TCAPCD).  These  rules  concern 
emissions  from  orchard  heaters  and  fuel 
burning  equipment.  The  intended  effect 
of  this  action  is  to  bring  the  MDAQMD 
and  TCAPCD  SIPs  up  to  date  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  This  rule  is  effective  on  July  12, 
1999  without  further  notice,  imless  EPA 
receives  relevant  adverse  comments  by 
June  14, 1999.  If  EPA  receives  such 
ceramests  then  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AK-^),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive,  Suite  200, 

Victorville.  CA  92392-2383 
-Tehama  County  Air  Pollution  Control 

District,  1760  Walnut  Street,  Red 

Bluff,  CA  96080. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office,  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  Telephone:  (415)  744- 
1135. 

SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rules  being  proposed  for  recision 
from  the  MDAQMD  portion  of  the 
California  SIP  are  included  in  San 
Bernardino  County  Air  Pollution 
Control  District  (SBCAPCD)  Regulation 
VI,  Orchard,  Field  or  Citrus  Grove 
Heaters,  consisting  of  Rule  100, 
Definitions;  Rule  101,  Exceptions;  Rule 
102,  Permits  Required;  Rule  103, 
Transfer;  Rule  104,  Standards  for 
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Granting  Permits;  Rule  109,  Denial  of 
Application;  Rule  110,  Appeals;  Rule 
120,  Fees;  Rule  130,  Classification  of 
Orchard  Heaters;  Rule  131,  Class  I 
Heaters  Designated;  Rule  132,  Class  II 
Heaters  Designated;  Rule  133, 
Identification  of  Heaters;  Rule  134,  Use 
of  Incomplete  Heaters  Prohibited;  Rule 
135,  Cleaning,  Repairs;  Rule  136, 
Authority  to  Classify  Orchard  Heaters; 
and  Rule  137,  Enforcement.  These  rules 
were  previously  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  Jime  30,  1972  emd  approved 
on  September  22,  1972,  37  FR  19812,  for 
incorporation  into  the  SIP.  These  rule 
recisions  were  adopted  by  the 
MDAQMD  on  June  24,  1996  and 
submitted  by  CARB  to  EPA  on  March  3, 
1997. 

The  rule  being  proposed  for  recision 
from  the  TCAPCD  portion  of  the 
California  SIP  is  TCAPCD  Rule  4.13, 
Fuel  Burning  Equipment.  This  rule  was 
previously  submitted  by  CARB  to  EPA 
on  February  21,  1972  and  approved  on 
May  31,  1972,  37  FR  10856,  for 
incorporation  into  the  SIP.  This  rule 
recision  was  adopted  by  the  TCAPCD  on 
September  10,  1985  and  submitted  by 
CARB  to  EPA  on  February  10,  1986. 

II.  Background 

On  September  22, 1972,  the  EPA 
approved  SBCAPCD  Regulation  VI, 
Rules  100-104, 109,  110.  120,  and  130- 
137,  Orchard,  Field  or  Citrus  Grove 
Heaters,  for  incorporation  into  the  SIP. 
The  SBCAPCD  rescinded  Regulation  VI 
from  its  rulebook  prior  to  1977.  The 
recision  of  SBCAPCD  Regulation  VI  was 
disapproved  by  EPA  (43  FR  40018, 
September  8,  1978)  as  a  SEP  relaxation. 
On  July  1. 1993,  the  SBCAPCD  became 
the  Mojave  Desert  Air  Quality 
Management  District  (MDAQMD)  by  act 
of  the  California  Legislature.  In  1994, 
MDAQMD  added  portions  of  Riverside 
Coimty,  the  Palo  Verde  Valley,  and 
Blythe.  The  SBCAPCD  rules  remain  in 
effect  after  July  1,  1993  until  the 
MDAQMD  rescinds  or  supersedes  them. 
The  rules  being  proposed  for  recision  by 
MDAQMD  were  originally  adopted  by 
SBCAPCD  for  the  piu'pose  of  controlling 
emissions  from  orchard  heaters.  In  the 
spring  of  1995.  the  MDAQMD 
conducted  a  survey  of  affected  industry 
to  determine  if  Class  I  and  Class  II 
orchard  heaters  were  still  in  use.  The 
svuT^ey  determined  that  no  known 
facility  within  the  MDAQMD  uses  this 
fmtiquated  technology.  Wind  machines 
are  currently  used  to  protect  crops  from 
frost.  Therefore,  the  recision  of 
SBCAPCD  Regulation  VI  by  MDAQMD 
does  not  relax  the  SIP  control  strategy. 

On  July  12,  1990,  EPA  approved 
TCAPCD  Rule  4.9,  Specific 


Contaminants,  and  Rule  4.14,  Fuel 
Burning  Equipment  (Operational),  for 
incorporation  into  the  SIP.  Rule  4.13, 
Fuel  Burning  Equipment,  is  submitted 
for  recision.  since  Rules  4.9  and  4.14 
provide  regulation  of  the  same  pollutant 
emissions.  Rule  4.9  regulates  SOX  and 
combustion  contaminant  (particulate 
matter)  emissions  by  limiting  the 
respective  concentrations  in  the  gas. 
instead  of  by  absolute  quantities  of 
emissions.  Rule  4.14  regulates  NOX 
emissions  by  limiting  the  concentration 
in  the  gas.  instead  of  by  absolute 
quantity  of  emissions.  SIP-approved 
Rules  4.9  and  4.14  strengthen  the  SIP 
relative  to  Rule  4.13.  except  for  large 
fuel  burning  equipment  with  a  capacity 
in  excess  of  about  500  million  British 
Thermal  Units  per  hour.  The  TCAPCD 
does  not  have  larger  capacity  sources; 
therefore,  the  recision  of  TCAPCD  rule 
4.13  does  not  relax  the  SIP  control 
strategy. 

In  response  to  section  110(a)  and  Part 
D  of  the  Act,  the  State  of  California 
submitted  many  PM-10  rules  for 
incorporation  into  the  California  SIP, 
including  the  rule  recisions  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  direct-final  action  for 
approving  the  recision  of  SBCAPCD 
Regulation  VI,  which  includes  Rules 
100-104,  109,  110,  120,  and  130-137. 
The  recision  was  adopted  June  24,  1996 
by  MDAQMD.  This  submittal  was  foimd 
to  be  complete  on  August  12,  1997, 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V. '  These  rules  are  being 
proposed  for  recision  from  the  SIP.  This 
document  also  addresses  EPA's 
proposed  action  approving  the  recision 
of  TCAPCD  Rule  4.13.  The  recision  was 
adopted  by  TCAPCD  September  10, 
1985.  This  rule  is  being  proposed  for 
recision  from  the  SIP.  The  following  is 
EPA's  evaluation  and  final  action  for 
these  rules. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
PM-10  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA  must  also 
ensure  that  rules  strengthen  the  SIP  or 
maintain  the  SIP's  control  strategy. 

EPA  has  evaluated  the  submitted  rule 
recisions  and  has  determined  that  they 


'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


are  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  recision  of  SBCAPCD  Regulation  VI. 
Rules  100-104,  109, 110.  120,  and  130- 
137  and  TCAPCD  Rule  4.13  are  being 
approved  under  section  110(k)3  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  July  12, 
1999  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  Jime  14,  1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  informing  the  pubhc  that 
the  rule  will  not  take  effect.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  July  12,  1999  and  no  further  action 
will  be  taken  on  the  proposed  recisions. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875. 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  goveniments. 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
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an  effective  process  permitting 

officials  and  other 

ntatives  of  State,  local  and  tribal 
ents  "to  provide  meaningful 

ely  input  in  the  development  of 

ry  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  Stal  B,  local  or  tribal  governments. 
The  ru  e  does  not  impose  any 
enforc*  able  duties  on  these  entities. 
Accorc  ingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  -ule. 

C.  Executive  Order  13045 

Prote  ction  of  Children  from 
Enviroi  unental  Health  Risks  and  Safety 
Risks  (^2  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determ  ned  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
enviroiimental  health  or  safety  risk  that 
^PA  has  reason  to  believe  may  have  a 
disproi  ortionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Ag«  ncy  must  evaluate  the 
enviror  mental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
consid(  red  by  the  Agency.  This  rule  is 
not  subiect  to  E.O.  13045  because  it  is 
does  nc  t  involve  decisions  intended  to 
mitigati  (  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Unde  r  Executive  Order  13084, 
Consull  ation  and  Coordination  with 
Indian  t'ribal  Govenunents,  EPA  may 
not  issue  a  regiilation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  pibal  governments,  and  that 
impose*  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal!  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
require*  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identifi  (d  section  of  the  preamble  to  the 
rule,  a  c  escription  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summajy  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  thte  regulation.  In  addition, 
Executi/e  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
represe<itatives  of  Indian  tribal 
govenulients  "to  provide  meaningful 


and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
conununities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 


Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  ride  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  m 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  12,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovenunental  relations. 
Reporting  and  recordkeeping 
requirements.  Particulate  matter. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 

Dated:  April  9,  1999. 
David  P.  Howekamp, 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (b){3)(ii)  and 
(c)(6){xv)(B)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(b)*  *  * 

(3)  *   *   * 

(ii)  Previously  approved  on  May  31, 
1972  and  now  deleted  without 
replacement  Rule  4.13. 
***** 

(c)  *   *  * 

(6)*   *   * 

(xv)  *   *   * 

(B)  Previously  approved  on 
September  22,  1972  and  now  deleted 
without  replacement  Rules  100  to  104, 
109,  110,  120,  and  130  to  137. 
***** 

(FR  Doc.  99-11825  Filed  5-12-99;  8:45  am] 
BILUNG  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[I A  069-1 069a;  FRL-6340-3] 

Approval  and  Promulgation  of 
implementation  Plans  and  Approval 
Under  Section  112(1);  State  of  Iowa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve  two  State  Implementation  Plan 
(Sff)  revisions  submitted  by  the  state  of 
Iowa.  These  revisions  will  strengthen 
the  SEP  with  respect  to  attainment  and 
maintenance  of  established  air  quality 
standards  and  with  respect  to  hazardous 
air  pollutants  (HAP).  The  effect  of  this 
action  is  to  ensure  Federal 
enforceability  of  the  state's  air  program 
rule  revisions. 

DATES:  This  direct  final  rule  is  effective 
on  July  12, 1999  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  June  14,  1999.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
addressed  to  Wayne  A.  Kaiser, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  726 


Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process 
for  a  SIP? 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  approval  under  section 
112(1)? 

What  is  being  addressed  in  this 
notice? 

What  action  is  EPA  taking? 

What  is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  b'y  EPA.  These 
ambient  standards  are  estabUshed  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIT. 

Each  Federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 


Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  EPA  for  inclusion  into  the 
SIP.  EPA  must  provide  public  notice 
and  seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  EPA. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52. 
entitled  "Approval  and  Promulgations 
of  Implementation  Plans."  The  actual 
state  regulations  which  are  approved  are 
not  reproduced  in  their  entirety  in  the 
CFR  outright  but  are  "incorporated  by 
reference,"  which  means  that  EPA  has 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  EPA  is 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  the  CAA. 

What  Is  Approval  Under  Section  112(1)? 

Section  112(1)  of  the  CAA  provides 
authority  for  EPA  to  implement  a 
program  to  regulate  HAPs,  and  to 
subsequently  delegate  authority  for  this 
program  to  the  states.  EPA  has  delegated 
authority  for  this  program  to  Iowa  and 
has  approved  relevant  state  HAP  rules 
luider  this  authority.  In  this  action,  EPA 
is  approving  revisions  to  the  section 
112(1)  approved  state  rules. 

What  Is  Being  addressed  in  This 
Notice? 

The  Iowa  Department  of  Natural 
Resources  (IDNR)  revised  a  number  of 
its  rules  in  order  to  maintain 
equivalency  with  Federal  requirements 
and  to  adopt  hospital/medical/ 
infectious  waste  incinerator  regulations. 
The  revisions  include  an  update  to  the 
definitions  rule,  to  the  permitting  rules, 
and  to  the  testing  and  monitoring  rule. 
The  state  also  adopted  by  reference  the 
revised  Federal  National  Ambient  Air 
Quality  Standards  promulgated  on  July 
15,  1997. 

The  revised  rule  chapters  are:  Chapter 
20,  "Scope  of  Title-Definitions-Forms- 
Rules  of  Practice";  Chapter  22, 
"Controlling  Pollution";  Chapter  23, 
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"Emissions  Standards  for 
Contaminants";  Chapter  25, 
"Measu^ment  of  Emissions";  and 
Chapterj28,  "Ambient  Air  Quality 
Standards,"  567  Iowa  Administrative 
Code.  Specific  Chapter  paragraphs  and 
subparagraphs  which  were  revised  are: 
20.2,  2211(1),  22.1(2),  22.1(3),  22.203(1), 
22.203(2).  22.300(8).  23.1(1),  25.1(10), 
and  28.^.  All  of  these  rules  are  being 
approved  under  the  authority  of  section 
110,  and  the  underlined  rules  are  also 
being  adproved  under  the  authority  of 
sectionTl2(l). 

Thesel  revisions  to  the  Iowa  SIP  were 
submittM  by  Larry  Wilson,  IDNR 
Directory  on  December  11, 1998,  and 
January  29, 1999.  The  state  effective 
date  for  these  revisions  are  October  14, 
1998,  ex^pt  for  rules  22.1(2)  and 
25.1(10)1  which  were  effective  December 
23,1990. 

Ham  thf  Requirements  for  Approval  of 
a  SIP  Ki^vinoa  Been  Met? 

The  state  submittals  have  met  the 
public  nptice  requirements  for  SIP 
submissions  in  accordance  with  40  CFR 
51.102.  ^e  submittals  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  a4d  in  more  detail  in  the 
technical  support  documents  which  are 
part  of  t^  notice,  the  revisions  meet 
the  subsUntive  SIP  requirements  of  the 
CAA,  including  section  110  and 
implementing  regulations. 

Whirt  Action  b  EPA  Taldng? 

EPA  ii  processing  this  action  as  a 
direct  final  action  because  this 
amendment  to  the  Iowa  SIP  makes 
routine  levisions  to  the  existing  rules 
which  a|e  noncontroversial.  Therefore, 
we  do  n0t  anticipate  any  adverse 
comments. 

Conclusion 

Final  Action 

EPA  i);  taking  final  action  to  approve, 
as  an  amendment  to  the  Iowa  Sff,  rule 
revision^  submitted  by  the  state  of  Iowa 
as  discussed  above.  These  rules  are 
being  approved  imder  the  authority  of 
section  110,  and,  for  certain  rules,  the 
authority  of  section  112(1). 

EPA  it  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  th|is  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  se<  tion  of  this  Federal  Register 
publicat  on,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposa  to  approve  the  SIP  revision 
should  i  dverse  comments  be  filed.  This 
rule  wil  be  effective  July  12.  1999 
without  ifurther  notice  unless  the 


Agency  receives  adverse  comments  by 
June  14,  1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  conunents 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  July  12, 1999, 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
imless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments;  a  summary  of 
the  nature  of  their  concerns;  copies  of 
any  written  communications  from  the 
governments;  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  state,  local,  and 
tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 


12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  envfronmental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  E.O.  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  conununities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
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enterprises,  and  small  governmental 
jurisdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  Subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  signed  into 
law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  United 
States  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  12,  1999.  Filing  a  petition 
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for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  April  28,  1999 
William  Rice, 
Regional  Administrator,  Region  VT7. 

Chapter  I,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  Q — Iowa 

2.  In  section  52.820  the  following 
entries  for  paragraph  (c),  EPA-approved 
regulations,  are  revised  to  read  as 
follows: 

§  52.820    Identification  of  plan. 

***** 

(c)  EPA-approved  regulations. 


Iowa  citation 


Title 


State  effec- 
tive date 


EPA  approval  date 


Comments 


Iowa  Department  of  Natural  Resources 
Environmental  Protection  Commission  [567] 


Chapter  20 
Scope  of  Title-Definitions-Forms-Rule  of  Practice 


567-20.2  Definitions 


1 0/1 4/98    5/1 3/99  64  FR  25827. 


Chapter  22 
Controlling  Pollution 


567-22.1  Pennits  Required  for  New  or  Existing  12/23/98    5/1 3/99  64  FR  25827  Subrule  22.1(3)  "b"(9)  has  not  t>een 

Stationary  Sources.  approved. 


567-22.203  Voluntary  Operating  Permit  Applications  10/14/98    5/1 3/99  64  FR  25827. 
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Iowa  c  tation 


TMe 


^"Sldate'  EPA  approval  date 


Comments 


567-22.;  100 


Operating   Permit   by   Rule  for  Small 
Sources. 


1 0/1 4/98     5/1 3/99  64  FR  25828. 


Chapter  23 
Emission  Standards  for  Contaminants 


567-23.    Emission  Standards 


1 0/1 4/98     5/1 3/99  64  FR  25828 


Sections  23.1(2H5)  are  not  approved 
in  ttie  SIP. 


Ctiapter  25 
Measurement  of  Emissions 


567-25.' 


Testing  and  Sampling  of  New  and  Ex-  12/23/98    5/13/99  64  FR  25828 

isting  Equipment. 


Subrule   25.1(12)   has   not   been   ap- 
proved. 


Chapter  28 
Ambient  Air  Quality  Standards 


567-28.1   Statewide  Standards 


1 0/1 4/98     5/1 3/99  64  FR  25828. 


(FR  Doc.  99-11823  Filed  5-12-99;  8:45  am) 

BIUJNG  CeOE  6560-S(M> 


ceoEi 


ENVIRdNMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA01 2-01 44a.  FRL-6335-3] 

Approval  and  Promulgation  of 
Implementation  Plan  for  Soutfi  Coast 
Air  Quality  Management  District 

agency;  Environmental  Protection 

Agency  (EPA). 

ACTION:  pirect  final  rule. 

SUMMARV:  The  EPA  is  taking  direct  final 
action  19  approve  revisions  to  a  number 
of  Soutli  Coast  Air  Quality  Management 
District  {District)  rules  contained  in  the 
District  l^egulation  II.  The  District 
submitted  these  rules  for  the  purpose  of 
meeting]  the  requirements  of  the  Clean 
Air  ActlCAA),  as  amended  in  1990  with 
regard  \p  new  source  review  (NSR)  in 
areas  th4t  have  not  attained  the  national 
ambientj  air  quality  standards  (NAAQS). 


This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
State  Implementation  Plan  (SIP)  for 
California.  The  niles  were  submitted 
during  1991  and  1994  by  the  State  to 
satisfy  certain  Federal  requirements  for 
an  approvable  NSR  SIP.  Thus,  EPA  is 
finalizing  the  approval  of  these  rules 
into  the  California  SIP  under  provisions 
of  the  CAA  regarding  EPA  action  on 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  rule  is  effective  on  July  12, 
1999  without  further  notice,  unless  EPA 
receives  adverse  comments  by  June  14, 
1999.  If  EPA  receives  such  comment,  it 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Nahid  Zoueshtiagh 
(Air-3),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Havrthome  Street,  Sem 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 


available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours  at  the  following  address: 

Permits  Office  (Air-3),  Air  Division, 
U.S.  Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Copies  of  the 
submitted  rules  are  also  available  for 
inspection  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Somx;e  Division,  RiUe 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nahid  Zoueshtiagh,  (Air-3),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 
Telephone:  (415)  744-1261. 
SUPPLEMENTARY  INFORMATION:  The  air 
quality  planning  requirements  for 
nonattainment  NSR  are  set  out  in  part 
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D  of  title  I  of  the  CAA.  EPA  has  issued 
a  "General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  part  D,  including  those 
State  submittals  containing 
nonattainment  NSR  SIP  requirements 
[see  57  FR  13498  (April  16,  1992)  and 
57  FR  18070  (April  28,  1992)].  Because 
EPA  is  describing  its  interpretations 
here  only  in  broad  terms,  the  reader 
should  refer  to  the  General  Preamble  for 
a  more  detailed  discussion.  EPA  has 
also  proposed  regulations  to  implement 
the  changes  under  the  1990 
Amendments  in  the  NSR  provisions  in 
parts  C  and  D  of  Title  I  of  the  Act.  (See 
61  FR  38249  (July  23,  1996)].  Upon  final 
promulgation  of  those  regulations,  EPA 
will  review  those  NSR  SIP  submittals  on 
which  it  has  already  taken  final  action 
to  determine  whether  additional  SIP 
revisions  are  necessary. 

Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procediual  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  and  section  110(1)  of 
the  Act  provide  that  each 
implementation  plan  or  revision  to  an 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Section 
172(c)(7)  of  the  Act  provides  that  plan 
provisions  for  nonattainment  areas  shall 
meet  the  applicable  provisions  of 
Section  110(a)(2). 

The  District  held  public  hearings  on 
its  actions  on  these  rules.  The  dates  for 
public  hearing,  adoption  or  rescission 
and  submission  to  EPA  are  as  follows: 

Rules  201.  203,  205,  209,  214,  215, 
216  and  21 7  (revised):  Public  hearing  on 
December  1 ,  1 989;  adoption  on  January 
5,  1990;  and  submission  to  EPA  on  May 
13,  1991. 

Rule  201.1  (new):  Public  hearing 
December  1, 1989;  adoption  on  January 
5,  1990;  and  submission  to  EPA  on  May . 
13,1991. 

Rules  204,  206  and  210  (revised): 
Public  hearing  and  adoption  on  October 
8,  1993;  and  submission  to  EPA  on 
February  28,  1994. 

Rules  203.1,  203.2.  204.1,  213.  213.1, 
and  213.2  (rescinded):  Public  hearing 
and  rescission  on  June  28,  1990;  and 
submission  to  EPA  on  April  5, 1991. 

Rule  211  (rescinded):  Public  hearing 
on  December  1, 1989;  rescission  on 
January  5,  1990;  and  submission  to  EPA 
on  May  13,  1991. 

Three  of  the  rescinded  rules  (  Rules 
203.1,  203.2,  204.1)  were  not  a  part  of 
the  federally-approved  SIP.  Therefore 
EPA  is  not  taking  any  action  on  them. 


Summary  of  Rule  Contents 

The  District  submitted  the  above  rules 
to  EPA  for  adoption  into  the  apphcable 
NSR  SIP  Rules. 

The  rules  subject  to  this  action  are  in 
District  Regulation  II  and  apply  to  all 
sources  requiring  Permits  to  Construct 
or  Permits  to  Operate.  The  rules 
describe  applicability  and  procedures 
for  applying  for  a  Permit  to  Construct  or 
a  Permit  to  Operate,  and  provide 
procedures  and  timetables  for  issuance, 
denial  and  appeal  of  permits.  These 
rules  are  separate  from  the  federal 
operating  permit  program  under 
Regulation  XXX  of  the  District.  The 
revisions  made  to  the  rules  subject  to 
this  action  are  mainly  to  provide:  (1)  An 
administrative  change  to  reflect 
District's  ciurent  organizational 
authority  such  as  replacing  the  term  Air 
Pollution  Control  Officer  (APCO)  with 
the  term  Executive  Officer  (EO)  in  Rules 
201  and  217;  (2)  editorial  clarifications 
in  Rules  203  and  209;  (3)  amendment 
and  improvement  of  the  rule  language 
in  Rules  204,  206  and  210  to  refer  to  the 
Title  V  (federal  operating  permit 
program);  (4)  additional  rule  (Rule 
201.1)  to  enforce  permit  conditions 
contained  in  federally  issued  permits; 
and  (5)  detailed  procediues  and 
timetables  for  permit  issuance,  denial 
and  appeals  procediues  in  Rules  214, 
215,  and  216.  For  a  description  of  how 
these  ndes  meet  the  CAA's  applicable 
requirements,  please  refer  to  EPA's 
technical  support  document  (TSD) 
contained  in  the  Docket. 

EPA  Evaluation  and  Action 

EPA  has  evaluated  amended  Rides 
201,  203,  204, 205, 206,  209, 210.  214. 
215.  216,  217,  and  new  Rule  201.1.  EPA 
has  determined  that  the  ndes  are 
consistent  with  the  CAA,  EPA 
regulations  and  EPA  poUcy.  Therefore, 
District  Rules  201,  201.1,  203,  204,  205, 
206, 209, 210.  214,  215.  216  and  217  are 
approved  into  SIP. 

Although  initially  part  of  the 
submittal,  the  District  has  rescinded 
Rules  203.1,  203.2.  204.1,  211,  213. 
213.1,  and  213.2.  The  EPA  is  not  taking 
any  action  on  Rides  203.1,  203.2  and 

204.1  which  were  not  a  part  of  the  SIP. 
However,  the  EPA  is  approving  deletion 
of  Rules  211,  213,  213.1  and  213.2  from 
the  SIP.  The  District  has  incorporated 
the  requirements  of  Rule  211  in  its  Rule 
210.  EPA  has  also  determined  that  the 
requirements  of  Rules  213,  213.1  and 

213.2  are  now  in  Rule  212  and 
Regulation  XIII  which  the  EPA 
approved  them  into  the  SIP  in  December 
1996.  These  rules  which  contain  the 
requirements  of  the  rescinded  rules 


were  also  subject  to  the  District's  public 
review  process. 

The  EPA  is  taking  this  action  under 
section  110(k)(3)  of  the  CAA  for  these 
rules  which  meet  the  requirements  of 
Section  110(a),  and  part  D  of  Title  I  of 
die  Act. 

Administrative  Review 

The  EPA  is  publishing  this  action 
without  prior  proposal  in  part  because 
the  District  has  provided  public 
workshops  in  the  development  of  the 
submitted  rules,  and  provided  the 
opportunity  for  public  comment  prior  to 
adoption  of  the  submitted  rules.  At  that 
time,  no  significant  comments  were 
received  by  the  District.  The  Agency 
therefore  views  this  as  a  non- 
controversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication.  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  rule  is  effective  on  July  12. 
1999  without  further  notice,  unless  EPA 
receives  adverse  comments  by  June  14. 
1999.  If  EPA  receives  such  comment,  it 
will  publish  a  timely  withdrawal 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect.  All 
public  comments  received  will  dien  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
pubUc  is  advised  that  this  action  will  be 
effective  July  12.  1999. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Eidiancing  the  Intergovernmental 
Partnership.  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
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concefns,  copies  of  any  written 
communications  from  the  governments, 
and  a  Statement  supporting  the  need  to 
issue  tfce  regulation.  In  addition, 
Execu^ve  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
goven^ents  "to  provide  meaningful 
and  tii^ely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today^s  rule  does  not  create  a  mandate 
i,  local  or  tribal  governments, 
le  does  not  impose  any 
lie  duties  on  these  entities, 
ly,  the  requirements  of 
1(a)  of  E.O.  12875  do  not  apply 
le. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Envirotmiental  Health  Risks  and  Safety 
Risks  ($2  FR  19885,  April  23,  1997), 
applied  to  any  rule  that:  (1)  is 
detenn^ed  to  be  "economically 
signifidant"  as  defined  under  E.O. 
12866,  land  (2)  concerns  an 
enviroimental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explaiil  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reajsonably  feasible  alternatives 
consid^«d  by  the  Agency.  This  rule  is 
not  sublect  to  E.O.  13045  because  it  is 
does  nc  t  involve  decisions  intended  to 
mitigati » environmental  health  or  safety 
risks. 

D.  Exedfjtive  Order  13084 

Und« 
Consul 
Indian 
not  iss 
require 
imique 
Indian 


Executive  Order  13084, 
tion  and  Coordination  with 
ribal  Governments,  EPA  may 
a  regulation  that  is  not 
by  statute,  that  significantly  or 
affects  the  communities  of 
ibal  governments,  and  that 
impose*  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal!  government  provides  the  funds 
necessat7  to  pay  the  direct  compliance 
costs  in  :;urred  by  the  tribal 
govenuients,  or  EPA  consults  with 
those  g(  ivemments.  If  EPA  complies  by 
consult  ng,  Executive  Order  13084 
require!  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identifii  (d  section  of  the  preamble  to  the 
rule,  a  c  escription  of  the  extent  of  EPA's 
prior  CO  Qsultation  with  representatives 
of  affed  ed  tribal  governments,  a 
summaj  y  of  the  natvire  of  their  concerns, 
and  a  st  itement  supporting  the  need  to 
issue  th  i  regulation.  In  addition, 


Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significandy  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significandy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regidatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SEP  approval  does  not  create 
any  new  pequirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  nile. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  Bullion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  iaiposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Fecferal  Regialer.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  JiUy  12, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
pmposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  part  52 

Enviroimientcd  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides,  Volatile 
organic  compound. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
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California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 
Felicia  Marcus, 

Regional  Administrator,  Region  IX. 

Part  52,  chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(31)(vi)(D). 
(c){36)(i)(B).  (c)(184)(i)(B)(7),  and 
(c)(217){i){C)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *  *  * 

(31)  *  *  * 

(vi)  *  *  * 

(D)  Previously  approved  on  November 
9,  1978  and  now  deleted  without 
replacement  Rule  211. 
***** 

(36)  *  *  * 

(i)  *  *  * 

(B)  Previously  approved  on  November 
9,  1978  and  now  deleted  without 
replacement  Rule  213,  213.1,  and  213.2. 
***** 

(184)*  *  * 
(i)  *  *  * 

(B)  *  *  * 

(7)  Rules  201.  203,  205,  209.  214  to 
217  amended  on  January  5, 1990  and 
Rule  201.1  adopted  on  January  5,  1990. 

***** 

(217)  *  *  * 
(i)*  *  * 

(C)  South  Coast  Air  Quality 
Management  District. 

(1)  Rules  204,  206,  and  210  amended 
on  October  8,  1993. 
***** 

[PR  Doc.  99-11999  Filed  5-12-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[FRL-6340-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  North  Dakota;  Control  of 
Emissions  From  Existing  Hazardous/ 
Medical/Infectious  Waste  Incinerators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Direct  final  rule. 


SUMMARY:  We  are  approving  the  section 
111(d)  Plan  submitted  by  the  North 
Dakota  Department  of  Health  on  October 
6.  1998,  to  implement  and  enforce  the 
Emissions  Guidelines  (EG)  for  existing 
Hazardous/Medical/Infectious  Waste 
Incinerators  (HMIWI).  The  EG  require 
States  to  develop  plans  to  reduce  toxic 
air  emissions  from  all  HMTWIs. 
DATES:  This  direct  final  rule  is  effective 
on  July  12. 1999,  without  further  notice, 
unless  we  receive  adverse  comments  by 
Jiuie  14, 1999.  If  we  receive  adverse 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  You  should  address 
comments  on  this  action  to  Richard  R. 
Long,  EPA  Region  8,  Office  of  Air  and 
Radiation  (8P-AR),  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202. 
Copies  of  all  materials  considered  in 
this  rulemaking  may  be  examined 
during  normal  business  hovu^  at  the 
following  locations:  EPA  Region  8 
offices,  999  18th  Street,  Suite  500. 
Denver,  Colorado  80202,  and  at  the 
North  Dakota  Department  of  Health 
offices,  1200  Missouri  Avenue, 
Bismarck,  North  Dakota  58504-5264. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Paser  at  303-312-6526. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  action  is  being  taken  by  EPA  today? 

II.  Why  do  we  need  to  regulate  HMIWI 

emissions? 

III.  What  is  a  State  Plan? 

IV.  What  does  the  North  Dakota  State  Plan 

contain? 

V.  Is  my  HMIWI  subject  to  these  regulations? 

VI.  What  steps  do  I  need  to  take? 
Vn.  Administrative  Requirements 

I.  What  Action  Is  Being  Taken  by  EPA 
Today? 

We  are  approving  North  Dakota's 
State  Plan,  as  submitted  on  October  6, 
1998  for  the  control  of  air  emissions 
from  HMIWIs,  except  for  those  HMIWIs 
located  in  Indian  Country.  When  we 
developed  oui  New  Soim:e  Performance 
Standard  (NSPS)  for  HMIWIs.  we  also 
developed  Emissions  Guidelines  (EG)  to 
control  air  emissions  from  older 
HMIWIs.  (See  62  FR  48348-48391. 
September  15,  1997).  North  Dakota 
developed  a  State  Plan,  as  required  by 
section  111(d)  of  the  Clean  Air  Act  (the 
Act),  to  adopt  the  EG  into  their  body  of 
regulations,  and  we  are  acting  today  to 
approve  it. 

We  are  publishing  this  action  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 


anticipate  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  we  are 
proposing  to  approve  the  revision 
should  significant,  material,  and  adverse 
comments  be  filed.  This  action  is 
effective  July  12,  1999.  unless  by  June 
14. 1999.  adverse  or  critical  comments 
are  received.  If  we  receive  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  this 
action  is  effective  July  12,  1999. 

n.  Why  Do  We  Need  To  Regulate 
HMIWI  Emissions? 

When  burned,  hospital  waste  and 
medical/infectious  waste  emit  various 
air  pollutants,  including  hydrochloric 
acid,  dioxin/furan,  and  toxic  metals 
(lead,  cadmium,  and  mercury).  Merciu^ 
is  highly  hazardous  and  is  of  particular 
concern  because  it  persists  in  the 
environment  and  bioaccumulates 
through  the  food  web.  Serious 
developmental  and  adult  effects  in 
humans,  primarily  damage  to  the 
nervous  system,  have  been  associated 
with  exposiues  to  mercury.  Harmful 
effects  in  wildlife  have  also  been 
reported;  these  include  nervous  sjrstem 
damage  and  behavioral  and 
reproductive  deficits.  Human  and 
wildlife  exposure  to  mercury  occur 
mainly  through  the  ingestion  of  fish. 
When  inhaled,  merciuy  vapor  attacks 
also  the  lung  tissue  and  is  a  cumulative 
poison.  Short-term  exposiu^  to  mercury 
in  certain  forms  can  cause 
hallucinations  and  impair 
consciousness.  Long-term  exposure  to 
mercury  in  certain  forms  can  affect  the 
central  nervous  system  and  cause 
kidney  damage. 

Exposure  to  particulate  matter  has 
been  linked  with  adverse  health  effects, 
including  aggravation  of  existing 
respiratory  and  cardiovascular  disease 
and  increased  risk  of  premature  death. 
Hydrochloric  acid  is  a  clear  colorless 
gas.  Chronic  exposure  to  hydrochloric 
acid  has  been  reported  to  cause  gastritis, 
chronic  bronchitis,  dermatitis,  and 
photosensitization.  Acute  exposure  to 
high  levels  of  chlorine  in  humans  may 
result  in  chest  pain,  vomiting,  toxic 
pneumonitis,  pulmonary  edema,  and 
death.  At  lower  levels,  chlorine  is  a 
potent  irritant  to  the  eyes,  the  upper 
respiratory  tract,  and  lungs. 
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Exposure  to  dioxin  and  furan  can 
cause  skin  disorders,  cancer,  and 
reprodu  ctive  effects  such  as 

iosis.  These  pollutants  can 
the  inmiune  system. 

m.  Vfhkt  Is  a  State  Plan? 

Secti(  in  1 1 1  (d)  of  the  Act  requires  that 
pollutants,  controlled  under  the  NSPS 
be  controlled  at  older  sources 
s^rae  source  category.  Once  an 

promulgated,  we  then  publish 
abplicable  to  the  control  of  the 
pc  llutant  from  existing 
ed)  facilities.  States  with 
designa  ed  facilities  must  then  develop 
1  'Ian  to  adopt  the  EG  ihto  their 
regulations.  States  must  also 
in  this  State  Plan  other 
such  as  inventories,  legal 
,  and  public  participation 
documentation,  to  demonstrate  the 
ability  to  and  enforce. 


endome  tr 
also  aff(  ict 


must  al|o 
in  the 
NSPS  i^ 
an  EG 
same 
(design^t 

ign; 
a  State 
body  of 
include 
element  5 
authorit  y 


rv.  Whdt  Does  the  North  Dakota  State 
Plan  Contain? 

North  Dakota  adopted  the  Federal 
NSPS  ai  id  EG  by  reference  into  its  State 
regulatidns  at  NDAC  33-15-12-02.  The 
North  D  ikota  State  Plan  contains: 

1.  A  demonstration  of  the  State's  legal 
authorit  r  to  implement  the  section 
111(d)  State  Plan; 

2.  Stale  rules  adopted  into  NDAC  33- 
15-12  a!  the  mechanism  for 
implem(  nting  the  emission  guidelines. 
The  Nor  ii  Dakota  23-25-10  gives  the 
North  Di  ikota  Department  of  Health  the 
authorit  r  to  enforce  any  properly 
adopted  rule. 

3.  An  nventory  of  approximately  76 
known  c  esignated  facilities,  along  with 
estimate  5  of  their  toxic  air  emissions; 

4.  Emi  ssion  limits  that  are  as 
protectii  e  as  the  EG; 

5.  A  c(  impliance  date  of  3  years  edter 
environi  nental  protection  agency 
approva  of  the  state  plan  but  not  later 
than  Sep  tember  16,  2002. 

6.  TesI  ing,  monitoring,  reporting  and 
recordkeeping  requirements  for  the 
designatjd  facilities; 

7.  Reci  )rds  from  the  pubUc  hearing; 
and, 

8.  Proi  isions  for  progress  reports  to 
EPA. 

The  N  )rth  Dakota  State  Plan  was 
reviewec  for  approval  with  respect  to 
the  folio  ving  criteria:  40  CFR  60.23 
through  30.26,  Subpart  B— Adoption 
and  Sub  nittal  of  State  Plans  for 
Designaled  Facilities;  and,  40  CFR 
60.30e  through  60.39e,  Subpart  Ce— 
Emissioi  Guidelines  and  Compliance 
Times  fo  r  Hospital/Medical/Infectious 
Waste  In  cinerators.  A  detailed 
discussi(  in  of  our  evaluation  of  the 
North  Di  kota  State  Plan  is  included  in 


Oiu  technical  support  document,  located 
in  the  official  file  for  this  action. 

V.  Is  My  HMIWI  Subject  to  These 
Regulations? 

The  EG  for  existing  HMIWIs  affect  any 
HMIWI  built  on  or  before  June  20,  1996. 
If  your  facility  meets  this  criterion,  you 
are  subject  to  these  regulations. 

VI.  What  Steps  Do  I  Need  To  Take? 

You  must  meet  the  requirements 
listed  in  NDAC  33-15-12-02  Subpart 
Ce,  summarized  as  follows: 

1.  Determine  the  size  of  your 
incinerator  by  establishing  its  maximum 
design  capacity. 

2.  Each  size  category  of  HMIWI  has 
certain  emission  limits  established 
which  your  incinerator  must  meet.  See 
Table  1  of  40  CFR  part  60,  subpart  Ce 
to  determine  the  specific  emission 
limits  which  apply  to  you.  The  emission 
limits  apply  at  all  times,  except  during 
startup,  shutdown,  or  malfunctions, 
provided  that  no  waste  has  been 
charged  diuring  these  events.  (40  CFR 
60.33e,  as  listed  at  62  FR  48382, 
September  15,  1997). 

3.  There  are  provisions  to  address 
small  rural  incincerators  40  CFR 
60.33e(b),  60.36e.  60.37e(c)(d),  and 
60.38e(b),  as  listed  at  62  FR  48380, 
September  15,  1997). 

4.  You  must  meet  a  10%  opacity  limit 
on  yoiu  discharge,  averaged  over  a  six- 
minute  block  (40  CFR  60.33e(c),  as 
listed  at  62  FR  48380,  September  15, 
1997). 

5.  You  must  have  a  qualified  HMIWI 
operator  available  to  supervise  the 
operation  of  your  incinerator.  This 
operator  must  be  trained  and  qualified 
through  a  State-approved  program,  or  a 
training  program  that  meets  the 
requirements  Usted  under  40  CFR  part 
60.53c{c)  (40  CFR  60.34e,  as  listed  at  62 
FR  48380). 

6.  Your  operator  must  be  certified,  as 
discussed  in  paragraph  5  above,  no  later 
than  one  year  after  we  approve  this 
North  Dakota  State  Plan  (40  CFR 
60.39e(e),  as  listed  at  62  FR  48382). 

7.  You  must  develop  and  submit  to 
the  North  Dakota  Department  of  Health 
a  waste  management  plan.  This  plan 
must  be  developed  under  guidance 
provided  by  the  American  Hospital 
Association  publication.  An  Oxmce  of 
Prevention:  Waste  Reduction  Strategies 
for  Health  Care  Facilities,  1993,  and 
must  be  submitted  to  the  Department  of 
Health  no  later  than  one  year  after  we 
approve  this  State  Plan  (40  CFR  60.35e, 
as  listed  at  62  FR  48380). 

8.  You  must  conduct  an  initial 
performance  test  to  determine  your 
incinerator's  compliance  with  these 
emission  limits.  This  performance  test 


must  be  completed  within  36  months  of 
North  Dakota's  State  Plan  approval  (40 
CFR  60.37e  and  60.8,  as  listed  at  62  FR 
48380). 

9.  You  must  install  and  maintain 
devices  to  monitor  the  parameters  listed 
under  Table  3  to  Subpart  Ec  (40  CFR 
60.37e(c),  as  listed  at  62  FR  48381). 

10.  You  must  document  and  maintain 
information  concerning  pollutant 
concentrations,  opacity  measurements, 
charge  rates,  and  other  operational  data. 
This  information  must  be  maintained 
for  a  period  of  five  years  (40  CFR  60.38e, 
as  listed  at  62  FR  48381). 

11.  You  must  report  to  the  North 
Dakota  Health  Department  the  results  of 
your  initied  performance  test,  the  values 
for  yoiu'  site-specific  operating 
parameters,  and  youi  waste 
management  plan.  This  information 
must  be  reported  within  60  days 
following  your  initial  performance  test, 
and  must  be  signed  by  the  facilities 
manager  (40  CFR  60.38e,  as  fisted  at  62 
FR  48381). 

12.  In  general,  you  must  comply  with 
all  the  requirements  of  this  State  Plan 
within  one  year  after  we  approve  it; 
however,  there  are  provisions  to  extend 
yoiu-  compliance  date  (40  CFR  60.39e,  as 
listed  at  62  FR  48381). 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  under  Executive  Order 
12866,  entitled  Regulatory  Planning  and 
Review. 

B.  Executive  Order  12875 

Executive  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
memdate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  govenunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
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governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates. 

Today's  rule  implements 
requirements  specifically  set  forth  by 
the  Congress  in  sections  111  and  129  of 
the  Clean  Air  Act,  as  amended  in  1990, 
without  the  exercise  of  any  discretion 
by  EPA.  Accordingly,  the  requirements 
of  section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  {62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  economically 
significant  as  defined  under  E.O.  12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  action  under  Executive  Order 
12866. 

D.  Executive  Order  13084 

Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  uiiless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  to  provide  meaningful  and 


timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities. 

Today's  rule  implements 
requirements  specifically  set  forth  by 
the  Congress  in  sections  111  and  129  of 
the  Clean  Air  Act.  as  amended  in  1990. 
without  the  exercise  of  any  discretion 
by  EPA. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govermnental  jurisdictions. 
Pursuant  to  section  605(b)  of  the  RFA, 
I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  Federal  action  approves  pre- 
existing requirements  under.  State,  law 
and  imposes  no  new  requirements  on 
any  entity  affected  by  this  rule, 
including  small  entities.  Therefore, 
these  amendments  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govenmients  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 


governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  12.  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  30,  1999. 
Patricia  D.  Hull, 
Acting  Administrator,  Region  VJU. 

40  CFR  part  62  is  amended  as  follows: 

PART  62— [AMENDED] 

1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  JJ — North  Dakota 

2.  Add  a  new  undesignated  center 
heading  and  §§62.8610,  G2.8611,  and 
62.8612  to  subpart  JJ  to  read  as  follows: 
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FROM  HAZARDOUS/ 
/INFECTIOUS  WASTE 


INCINERj\TORS 

§62.8610    IdentificatJon  of  Plan. 

SectiorJ  111(d)  Plan  for  Hazardous/ 
Medicjil/tifectious  Waste  Incinerators 
and  the  associated  State  regulation  in 
section  31-15-12-02  of  the  North 
Dakota  Atiministrative  Code  submitted 
by  the  St^te  on  October  6, 1998. 

§62.8611     Identification  of  Sources. 

The  plan  applies  to  all  existing 
hazardouf/medical/infectious  waste 
incinerators  for  which  construction  was 
commenced  on  or  before  June  20,  1996, 
as  described  in  40  CFR  Part  60,  Subpart 
Ce. 

§62.8612    EffMtive  Data. 

The  effective  date  for  the  portion  of 
the  plan  a|>plicable  to  existing 
hazardou$/medical/infectious  waste 
incinerate^  is  July  12,  1999. 
(PR  Doc.  9^-12001  Filed  5-12-99;  8:45  am] 
•sw-so-u 


COO^i 


ENVIRONllENTAL  PROTECTION 
AGENCY 

40  CFR  Pirts  72  and  73 

[Fm.-634li2] 

RiN  2060-4127 

Revisk>n«  to  ttw  Permits  and  Sulfur 
Oioxkto  Allowanca  System  Regulations 
UndM^  TItIb  IV  of  the  Clean  Air  Act: 
Compliance  Determination 

AGENCY:  Environmental  Protection 
Agency  (EfA). 
ACTION:  Fihal  rule. 

SUMMARY:  JTitle  IV  of  the  Clean  Air  Act 
(the  Act),  ^s  amended  by  the  Clean  Air 
Act  Amendments  of  1990,  authorized 
the  Environmental  Protection  Agency 
(EPA  or  A«ency)  to  establish  the  Acid 
Rain  Progmm.  The  program  sets 
emissions  limitations  to  reduce  acidic 
particles  and  deposition  and  their 
serious,  aqverse  effects  on  natural 
resources,  ^cosystems,  materials, 
visibility,  and  public  health. 

The  allowance  trading  component  of 
the  Acid  Rain  Program  allows  utilities 


to  achieve  pulfur  dioxide  emissions 
reductions  in  the  most  cost-effective 
way.  Utilit  es  trade  allowances  and  EPA 
records  ownership  and  trades  of 
allowances  in  the  Allowance  Tracking 
System  for  use  in  determining 
complianc(!  at  the  end  of  each  year.  On 


January  11 


1993,  EPA  initiallv 


promulgat(  d  the  regulations  governing 
Acid  Rain  'rogram  permitting  and 
allowance  rading.  Today's  action 


revises  certain  provisions  in  the 
regulations  concerning  the  deduction  of 
allowances  for  determining  compliance. 
The  revisions  will  improve  the 
operation  of  the  Allowance  Tracking 
System  and  the  allowance  market 
genercilly,  while  still  preserving  the 
Act's  environmental  goals. 
EFFECTIVE  DATE:  June  14,  1999. 
ADDRESSES:  Docket.  Docket  No.  A-98- 
15,  containing  supporting  information 
used  in  developing  the  proposed  rule,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket  Section,  Waterside  Mall, 
room  1500,  1st  Floor.  401  M  Street, 
S.W.,  Washington,  DC  20460.  EPA  may 
charge  a  reasonable  fee  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Deneen,  Permits  and  Allowance 
Market  Branch,  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
DC  20460  (202-564-9089). 
SUPPLEMENTARY  INFORMATION:  This 
preamble  contains  all  of  the  responses 
to  public  comments  received  on  the 
revisions  finalized  in  today's  action. 

The  information  in  this  preamble  is 
organized  as  follows: 

I.  Afliected  Entities 


n.  Background 

m.  Public  Participation 

rV.  Summary  of  Comments  and  Responses 

A.  Allowance  Deductions  From  Other 
Units  at  the  Same  Source 

B.  Role  of  Authorized  Account 
Representative 

C.  Effective  Date  of  Rule  Revisions 

D.  Impacts  of  Rule  Revisions  on  Acid  Rain 
Permits 

V.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

C.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

D.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.  Unfunded  Mandates  Act 

F.  Paperwork  Reduction  Act 

G.  Regulatory  Flexibility 

H.  Applicability  of  Executive  Order  13045: 

children's  Health  Protection 
I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Congressional  Review  Act 

I.  A£fected  Entities 

Entities  potentially  affected  by  this 
action  are  fossil-fuel  fired  boilers  or 
turbines  that  serve  generators  producing 
electricity,  generating  steam,  or 
cogenerating  electricity  and  steam. 
Regulated  categories  and  entities 
include: 


Category 


Industry:  SIC  49— 
Electric,  Gas  and 
Sanitary  Services. 


Examples  of  regulated 
entities 


Electric  service  pro- 
viders, boilers  from  a 
wide  range  of  indus- 
tries. 


EPA  does  not  intend  this  table  to  be 
exhaustive,  but  rather  to  provide  a  gmde 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  Usts 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  ITiis  action  could  also  affect 
other  types  of  entities  not  listed  in  the 
table.  To  determine  whether  this  action 
affects  your  facility,  you  should 
carefully  examine  the  applicability 
criteria  in  §  72.6  and  §  74.2  and  the 
exemptions  in  §§  72.7,  72.8,  and  72.14 
of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  in  the  preceding  FOR 
FURTHER  MFORMATION  CONTACT  section. 

n.  Background 

On  January  11,  1993,  EPA 
promulgated  the  regulations  that 
implemented  the  major  provisions  of 
title  IV  of  the  Clean  Air  Act  (CAA  or  the 
Act),  including  the  Permits  rule  (40  CFR 
part  72)  and  the  Sulfur  Dioxide 
Allowance  System  rule  (40  CFR  part 
73).  Since  promulgation,  these  rules 
have  applied  to  three  compliance  years, 
1995, 1996,  and  1997,  for  which  the 
rules  required  affected  units  to  meet 
annual  allowance  holding  requirements. 
During  this  time,  the  Agency  has  gained 
experience  in  implementing  the 
requirements  and  also  discovered  ways 
it  could  improve  the  operation  of  the 
Allowance  Tracking  System  and 
allowance  market.  On  August  3, 1998, 
EPA  proposed  changes  to  certain 
provisions  in  40  CFR  parts  72  and  73  to 
make  these  improvements.  63  FR  41358 
(1998).  These  proposed  changes  related 
to  the  allowance  transfer  deadline, 
compliance  determinations,  and  the 
signature  requirements  for  allowance 
transfer  requests.  EPA  finalized  the 
proposed  changes  to  the  allowance 
transfer  deadline  and  signature 
requirements  for  allowance  transfer 
requests  on  December  11,  1998.  63  FR 
68401  (1998).  Today's  action  finalizes 
changes  related  to  the  deduction  of 
allowances  for  compliance 
determinations. 

m.  Public  Participation 

EPA  proposed  revisions  to  40  CFR 
parts  72  and  73  in  the  Federal  Register 
on  August  3,  1998.  63  FR  41358.  The 
notice  invited  public  comments.  EPA 
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received  and  granted  a  request  to  extend 
the  comment  period  by  1 5  days  from 
September  2,  1998  to  September  17, 
1998. 

EPA  offered  to  hold  a  public  hearing 
upon  request,  but  no  one  made  such  a 
request  and  EPA  did  not  hold  a  hearing. 
However,  after  the  close  of  the  comment 
period,  EPA  held  several  meetings  with 
all  parties  that  submitted  comments,  in 
order  to  clarify  the  parties'  comments 
and  positions  on  the  issues  raised  on  the 
notice  of  proposed  rule-making.  The 
parties  subsequently  submitted  late 
comments  further  explaining  their 
positions.  Copies  of  memoranda 
describing  the  new  information  received 
by  EPA  at  the  post-comment  period 
meetings  are  in  the  rulemaking  docket. 

rv.  Summary  of  Comments  and 
Responses 

Diu-ing  the  comment  period,  EPA 
received  seven  letters  (or  "initial 
comments")  regarding  the  proposed 
revisions  to  the  compliance 
determination  provisions  in  the 
regulations. '  Several  months  after  the 
comment  period,  EPA  received  three 
additional  letters  (or  "late  comments") 
from  the  same  commenters  concerning 
the  provisions.  All  of  the  commenters 
were  representatives  of  utility 
companies  or  groups  of  utility 
companies.  A  copy  of  each  comment 
received  is  in  the  rulemaking  docket. 

EPA  carefully  considered  all  of  the 
comments  and,  where  appropriate, 
made  changes  reflected  in  the  final 
regulations.  The  following  sections 
contain  a  summary  of  the  comments 
received  and  the  Agency's  responses. 

A.  Allowance  Deductions  From  Other 
Units  at  the  Same  Source 

After  the  allowance  transfer  deadline, 
EPA  determines  whether  each  affected 
unit  is  in  compliance  with  the 
requirement  to  hold  allowances  at  least 
equal  to  the  unit's  sulfur  dioxide 
emissions  for  the  previous  year.  See  40 
CFR  72.9(c)(l)(i).  Units  that  do  not  meet 
the  requirement  are  subject  to  the  excess 
emissions  and  offset  plan  requirements 
in  40  CFR  part  77. 

On  August  3,  1998,  EPA  proposed 
revisions  that  would  change  how  it 
deducts  allowances  and  determines  the 
amount  of  excess  emissions  at  a  unit  at 
the  end  of  a  compliance  year.  Under  the 
proposed  revisions,  EPA  would  allow 
reduction  (but  not  complete  avoidance) 
of  excess  emissions  that  a  unit  would 
otherwise  have  after  deductions  for 
compliance  under  §  73.35(b)(2).  EPA 


would  allow  excess  emissions  to  be 
reduced  at  a  unit  by  allowing 
deductions  of  up  to  a  certain  number  of 
allowances  for  that  unit  from  the 
allowance  accounts  of  other  units  at  the 
same  source  that  had  unused 
allowances.  The  proposed  revisions 
included  a  formula  for  calculating  the 
allowance  deductions  allowed  from 
other  units'  accounts.  The  formula 
would  result  in  the  unit  making  an 
excess  emissions  penalty  payment  equal 
to  about  three  times  the  allowance  price 
of  the  allowances  needed  to  offset  the 
unit's  excess  emissions  in  the  absence  of 
allowance  deductions  trom  other  units' 
accounts.  The  Agency  proposed  these 
changes  because  EPA  was  concerned 
that  a  utility  could  become  subject  to  an 
enormous  penalty  payment  for  making 
inadvertent,  minor  errors  when 
accoimting  for  allowances  at  the  end  of 
the  year  even  if  the  utihty  had  enough 
allowances  among  the  imits  at  the 
source. 

All  the  conunenters  expressed  general 
support  of  EPA's  decision  to  propose 
rule  changes  that  would  allow  utilities 
to  reduce  the  effects  of  inadvertent, 
minor  errors  in  accounting  for 
allowances.  The  specific  approach 
proposed  by  EPA  for  doing  this, 
however,  generated  a  variety  of 
comments.  The  following  discussion 
addresses  these  comments. 

Comment:  Several  commenters  stated 
in  their  initial  comments  that  the 
proposed  provision  limiting  the  use  of 
unused  allowances  to  those  held  by 
other  units  at  the  same  source  was 
inconsistent  with  section  403(d)(2)  of 
the  Act.2  The  commenters  argued  that 
section  403(d)(2)  authorizes 
"aggregation  of  allowances  among  units 
with  the  same  designated 
representative"  for  purposes  of 
determining  compliance  with  the 
requirement  to  hold  allowances 
covering  a  unit's  annual  SO2  emissions. 
Comments  of  UARG  at  7  (September  16, 
1998).  While  section  403(d)(1)  requires 
the  Administrator  to  promulgate 
regulations  establishing  a  system  for 
issuing,  recording,  and  tracking 
allowances,  section  403(d)(2)  provides: 

In  order  to  insure  electric  reliability,  such 
regulations  shall  not  prohibit  or  affect 
temporary  increases  and  decreases  in 
emissions  within  utility  systems,  power 
pools,  or  utilities  entering  into  allowance 
pool  agreements,  that  result  from  their 


'  Although  EPA  received  five  of  the  seven 
comment  letters  one  to  five  days  after  the  close  of 
the  comment  period,  EPA  is  responding  to  all  seven 
comment  letters. 


^  These  commenters  subsequently  stated,  in  late 
comments,  ttiat  the  Agency  would  satisfy  all  their 
concerns  if,  among  other  things.  EPA  increased  the 
amount  of  allowances  potentially  deducted  from 
other  units  at  the  same  source  beyond  the  amount 
provided  in  the  proposed  revisions.  Because 
regulations  implementing  the  Acid  Rain  Program 
must  be  consistent  with  title  fV,  EPA  is  addressing 
here  the  issue  of  statutory  consistency. 


operations,  including  emergencies  and 
central  dispatch,  and  such  temporary 
emissions  increases  and  decreases  shall  not 
require  transfer  of  allowances  among  units 
nor  shall  it  require  recordation.  The  owners 
or  operators  of  such  units  shall  act  through 
a  designated  representative.  Notwithstanding 
the  preceding  sentence,  the  total  tonnage  of 
emissions  in  any  calendar  year  (calculated  at 
the  end  thereof)  from  all  units  in  such  a 
utility  system,  power  pool,  or  allowance  pool 
agreements  shall  not  exceed  the  total 
allowances  for  such  units  for  the  calendar 
year  concerned.  42  U.S.C.  7651b(d)(2). 

Commenters  claimed  that  the  last 
sentence  of  this  section  requires  EPA  to 
allow  units  vdth  a  conunon  designated 
representative  and  included  in  the  same 
utility  system,  power  pool,  or  allowance 
pool  to  aggregate  their  allowances  for 
use  in  determining  whether  these  imits 
hold  allowances  at  least  equal  to  their 
annual  SO2  emissions.  The  commenters 
noted  that  EPA  acknowledges  that  title 
IV  requires  allowances  to  be  held  for  a 
unit  but  does  not  specify  the  account  in 
which  the  allowances  must  be  held. 
According  to  these  commenters,  EPA 
should  revise  §  73.34  to  allow  a 
designated  representative  to  cover  a 
unit's  emissions  with  allowances  from 
any  accounts  for  which  he  or  she  is  the 
designated  representative.  The 
commenters  argued  that  EPA  should 
allow  this  regardless  of  whether  the 
accoiuits  are  for  units  at  the  same 
soiut;e. 

One  of  the  commenters  added  that 
EPA's  position  that  plant  owners  must 
fill  thousands  of  unit  compliance 
subaccoiuits  with  an  exact  or  an  excess 
niunber  of  aUowances  in  order  to  avoid 
a  penalty  is  unproductive  both  for  EPA 
and  plant  owners.  The  commenter 
stated  that  EPA  should  give  the 
designated  representative  the  option  of 
naming  the  unit's  compliance 
subaccount  as  the  primary  allowance 
source  and  general  accounts  as 
secondary  and  tertiary  accounts  from 
which  EPA  could  deduct  allowances  at 
year  end. 

Response:  EPA  disagrees  with  the 
commenters  who  asserted  that  the 
provision  limiting  the  use  of  unused 
allowances  to  those  held  by  other  units 
at  the  same  source  is  inconsistent  with 
section  403(d)(2)  of  the  Act.  As 
discussed  below,  EPA  maintains  that 
the  same-source  limitation — coupled 
with  the  limit  on  the  nimiber  of 
allowances  a  unit  can  use  from  another 
unit — are  consistent  with  the  pervasive 
unit-by-unit  orientation  of  title  fV 
(including  section  403(d)(2)). ^  See  also 


^  To  the  extent  some  commenters  asserted  section 
403(d)(2)  authorizes,  rather  than  requires,  the 
Agency  to  allow  the  use  of  allowances  from  units 

Continued 
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63  FR  41362  {consistency  with  section 
403(g),  411.  and  414).  Further,  to  the 
extent  al  owing  a  unit  to  use  any 
allowanc  es  from  another  unit  is  a 
departur  3  from  a  strict  unit-by-iuiit 
approacl  i,  the  same-soiuce  limitation 
closely  r  sstricts  any  such  departure  by 
allowing  a  unit  to  use  only  allowances 
held  for  i  mits  that  are  at  the  same 
geographic  location,  i.e.,  the  same  plant. 

As  exp  lained  in  the  preamble  of  the 
proposec  mle,  title  FV  incorporates  a 
pervasivi !  unit-by-unit  orientation, 
particularly  with  regard  to  SO2 
emissions.  Title  IV  requires: 
determin  ation  of  applicability  of  the 
Acid  Rai  1  Program  unit-by-unit; 
allocatioh  of  allowances  and  setting  of 
SO2  emis  sions  limitations  generally 
unit-by-i  nit;  detennination  of  excess 
emission  3  and  penalties  unit-by-unit; 
and  mon  toring  of  emissions  generally 
unit-by-vjnit.  See  63  FR  41360. 

Maintaining  that  section  403(d](2] 
similarlyl  reflects  this  unit-by-unit 
orientation,  EPA  rejects  the 
conunen^ers'  interpretation  that  section 
403(d)(2i  requires  the  Agency  to  allow 
designatad  representatives  to  use 
allowanOBS  from  units  at  other  sources. 
The  last  sentence  of  section  403(d)(2)  is 
ambiguons,  but  EPA  maintains  that  a 
reasonable  interpretation  is  that  this 
section  r^uires  a  unit-by-unit 
orientati(  tn  in  compliance.  The  first 
sentence  of  the  section  states  that  the 
allowanc  e  system  regulations  shall  not 
prohibit  iemporary  changes  in 
emission*  by  units  included  in  utility 
systems,  power  pools,  or  allowance 
pools  an(  I  that  such  changes  will  not 
require  a  lowance  transfers.  The  second 
sentence  requires  that  all  owners  or 
operators  of  such  units  act  through  a 
designate  d  representative.  The  third 
sentence  states  that  total  annual 
emission,  from  "all"  such  units  cannot 
"exceed  ihe  total  allowances  for  such 
units"  for  the  year  involved.  Id. 

This  re  ference  in  the  third  sentence  to 
"all"  uni  :s  either  could  mean  each  and 
every  uni  t  in  a  particular  utility  system, 
power  pcol,  or  allowance  pool  or  could 
mean  all  units  in  the  aggregate  in  such 
a  system  or  pool.  Thus,  the  statutory 
language  could  arguably  support  either 
of  two  pcssible  interpretations:  (1)  Total 
annual  ei  nissions  for  each  unit  in  a 
particula-  utility  system,  power  pool,  or 
allowanci  pool  must  not  exceed  the 
unit's  total  allowances;  or  (2)  the 
aggregate!  annual  emissions  of  all  the 
units  in  the  utility  system,  power  pool, 
or  allows  nee  pool  must  not  exceed  the 
aggregate  allowances  for  all  these  units. 


at  other  sou  rces,  EPA  interprets  the  provision  to 
mean  that  tl  le  Agency  is  neither  required  nor 
authorized  '  o  allow  the  use  of  such  allowances. 


While  the  commenters  support  the 
second  interpretation,  EPA  has 
consistently  followed  the  first 
interpretation.  See  56  FR  63002,  63049- 
50  (1991)  (explaining  that  section 
403(d)(2)  does  not  "require  or 
authorize"  pool-wide  compliance).  For 
the  following  reasons,  EPA  continues  to 
adopt  the  first  interpretation. 

First,  as  discussed  above,  title  IV 
incorporates  a  imit-by-imit  orientation. 
While  these  other  provisions  of  title  IV 
may  not  be  determinative  of  the  proper 
interpretation  of  section  403(d)(2),  EPA 
maintains  it  is  reasonable  to  interpret 
section  403(d)(2)  to  reflect  the  same 
unit-by-unit  orientation  that  Congress 
adopted  in  the  major  statutory 
provisions  governing  the  Acid  Rain 
Program.  The  commenters' 
interpretation  would  represent  a 
significant  departiue  from  the  other 
provisions  of  title  IV. 

Second,  contrary  to  the  commenters' 
claim,  the  legislative  history  of  title  TV 
supports  EPA's  interpretation,  rather 
than  the  commenters'  interpretation,  of 
section  403(d)(2).  The  most 
authoritative  docinnent  in  the  legislative 
history,  the  Conference  Report  that 
accompanied  the  Clean  Air  Act 
Amendments  of  1990,  states  that  section 
403(d): 

Makes  it  clear  that  allowances  are  annual; 
temporary  increases  and  decreases  in 
emissions  within  utility  systems  or  power 
pools  do  not  require  allowance  transfers  or 
recordation  so  long  as  the  total  tonnage 
emitted  in  any  year  matches  allowances  held 
for  that  year.  Thus,  utilities  must  "true  up" 
at  year  end  to  ensure  that  allowances  match 
emissions  for  each  unit.  Conference  Report, 
House  Rep.  No.  101-952,  101st  Cong.  2d 
Sess.  at  343  (October  26,  1990)  (emphasis 
added). 

In  short,  the  Conference  Report 
indicates  that,  at  the  end  of  each  year, 
allowances  must  cover  emissions  for 
each  unit  in  a  utility  system  or  pool,  not 
for  all  units  in  the  system  or  pool  on  an 
aggregate  basis. 

Ignoring  the  Conference  Report,  the 
commenters  instead  focused  on 
comparing  the  enacted  provisions  of 
title  IV  with  provisions  of  an  earlier 
House  version  (H.R.  3030)  of  title  IV. 
The  House  bill  (in  section  503(d)(4)  of 
H.R.  3030)  required  promulgation  of 
regulations  for  a  system  of  issuing, 
recording,  and  tracking  allowances  and 
stated  that: 

In  order  to  insure  electric  reliability,  such 
regulations  shall  not  prohibit  or  affect 
temporary  increases  and  decreases  in 
emissions  within  utility  systems  or  power 
pools  that  result  from  their  operations, 
including  emergencies  and  central  dispatch, 
and  such  temporary  emissions  increases  and 
decreases  shall  not  require  transfer  of 


allowances  among  units  nor  shall  it  require 
recordation.  Notwithstanding  the  preceding 
sentence,  the  total  tonnage  of  emissions  in 
any  calendar  year  (calculated  at  the  end 
thereof)  from  each  unit  involved  shall  not 
exceed  the  allowances  allocated  to  the  unit 
for  the  calendar  year  concerned  and  issued 
to  the  owner  or  operator  of  the  unit  for  that 
year,  plus  or  minus  allowances  transferred  to 
or  from  the  unit  for  such  calendar  year  or 
carried  forward  to  that  year  from  prior  years. 
House  Rep.  No.  101-490.  101st  Cong.  2d 
Sess.  at  629-30  (May  17, 1990). 

In  the  House  Committee  Report 
accompanying  the  House  bill,  the  House 
Committee  on  Coimnerce  and  Energy 
explained  this  House  bill  provision 
using  language  subsequently  adopted 
word-for-word  in  the  Conference  Report 
(quoted  above)  to  explain  section 
403(d)(2)  of  the  final  version  of  title  IV. 
See  House  Rep.  No.  101-490  at  373-74. 
In  particular,  the  House  Report 
explained  that  utilities  must  ensiu'e  at 
the  end  of  each  year  that  "allowances 
match  emissions  for  each  unit."  Id.  at 
374.  The  fact  that  the  Conference 
Committee  explained  section  403(d)(2) 
using,  word-for-word,  the  House 
Committee's  explanation  of  unit-by-unit 
compliance  provided  imder  the  House 
bill  indicates  that  Congress  intended  to 
continue  to  require  unit-by-unit 
compliance  in  section  403(d)(2).  This 
also  shows  that  Congress  did  not  intend 
the  language  differences  between 
section  403(d)(2)  and  the  comparable 
House  bill  provision  to  alter  the 
requirement  for  unit-by-unit 
compliance.  Thus,  the  Conference 
Report  and  House  Committee  Report 
belie  the  importance  the  commenters 
place  on  the  difference  between  the 
reference  in  section  403(d)(2)  to  total 
emissions  and  total  allowances  for  "all 
units"  in  a  utility  system,  power  pool, 
or  allowance  pool  agreements  and  the 
reference  in  the  House  bill  .to  emissions 
and  allowances  of  "each  unit." 

Rather  than  addressing  the 
Conference  Report  or  the  House 
Committee  Report,  the  commenters 
based  their  argument  on  a  floor 
statement  of  one  member  of  the  House 
of  Representatives.  The  Courts  do  not 
generally  consider  Congressmen's  floor 
statements  alone  as  providing 
authoritative  explanations  of 
Congressional  intent.  See,  e.g.,  Garcia  v. 
U.S,  469  U.S.  70,  76  and  78  (1984); 
Brock  V.  Pierce.  476  U.S.  253,  263 
(1986);  and  U.S.  v.  McGoff,  831  F.2d 
1071.  1090-91  (D.C.  Cir.  1987). 

Moreover,  the  floor  statement  on 
which  the  commenters  rely  does  not 
support  their  interpretation  of  section 
403(d)(2).  In  the  statement  cited  by  the 
commenters.  Congressman  Oxley  stated: 
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Barriers  to  allowance  transactions  may  take 
any  number  of  forms,  and  the  Administrator 
must  use  great  care  to  avoid  doing  anything 
to  help  erect  those  barriers.  That  is  why  the 
conference  committee  has  streamlined  the 
process  whereby  a  utility  or  utilities  can  pool 
allowances  so  as  to  operate  within  the 
confines  of  the  law.  Under  provisions  of  the 
allowance  tracking  system,  we  have  provided 
for  the  creating  of  allowance  pools.  Owners 
or  operators  need  only  record  with  the 
Administrator  that  they  intend  to  enter  into 
such  agreements.  Once  in  place,  these 
voluntary  pooling  agreements  can  operate  to 
reduce  the  number  of  actual  transfers  of 
allowances  and,  thus,  the  overall  compliance 
burden.  For  example,  utilities  or  operating 
companies  can  keep  and  share  one  set  of 
allowance  books  to  accommodate  their 
emission  allowance  requirements.  Here,  as 
elsewhere,  it  is  necessary  to  keep  the  volume 
of  information  that  buyers  and  sellers  are 
required  to  provide  to  a  minimum,  lest  the 
system  breakdown  in  the  face  of  heavy 
trading.  A  Legislative  History  of  the  Clean  Air 
Act  Amendments  of  1990,  Vol.  1  at  1418 
(1990)  (quoting  from  House  debate  on  the 
Conference  Report  and  bill  on  October  26, 
1990). 

The  Congressman's  statement 
addresses  the  use  of  allowance  pools  to 
reduce  "[bjaxriers  to  allowance 
transactions,"  not  the  use  of  allowance 
pools  to  show  compliance  with  the 
requirement  to  hold  allowances  at  least 
equal  to  each  unit's  annual  SO2 
emissions.  Id.  The  ability  to  hold 
allowances  in  a  single  account  for  all 
units  in  a  utility  system,  power  pool,  or 
allowance  pool  reduces  the  number  of 
allowance  transfers  submitted  to  the 
Administrator  for  recordation  in  the 
Allowance  Tracking  System.  Once  such 
an  allowance  account  is  established,  a 
utility  system,  power  pool,  or  allowance 
pool  can,  for  internal  bookkeeping 
purposes,  move  allowances  among  any 
of  the  imits  in  the  utility  system,  power 
pool,  or  allowance  pool  throughout  the 
year  and,  for  purposes  of  the  Allowance 
Tracking  System,  hold  the  allowances  in 
the  same  account  (i.e.,  a  general  account 
for  the  utility  system,  power  pool,  or 
allowance  pool).  See  40  CFR  73.31(c) 
(providing  for  the  establishing  of 
"general  accounts"  by  "any  person"). 
However,  this  does  not  negate  the 
requirement  that,  for  compliance 
purposes,  the  designated  representative 
must  ultimately  transfer  the  allowances 
to  each  unit's  individual  allowance 
account  by  the  allowance  transfer 
deadline.  In  fact,  this  is  just  the  sort  of 
annual  "true  up"  for  each  unit  that 
Congress  described  in  the  Conference 
Report. 

In  short,  EPA  concludes  that  its  long- 
standing interpretation  of  the 
ambiguous  language  in  section  403(d)(2) 
is  a  reasonable  reading  of  the  statutory 
language  and  is  consistent  with  other 


provisions  of  title  IV  and  with  the 
legislative  history. 

Today's  final  rule  is  consistent  with 
the  requirement,  reflected  in  section 
403(d)(2),  that  each  unit  have 
allowances  covering  its  emissions.  The 
rule  restricts  the  number  of  allowances 
that  can  be  held  for  a  imit  by  other  units 
and  requires  that  these  other  imits  must 
be  at  the  same  sovirce.  As  a  result,  EPA 
believes  that  there  is  still  strong 
incentive  for  owners  and  operators  to 
hold  sufficient  allowances  in  an  affected 
unit's  accoimt  and  that  owmers  and 
operators  will  routinely  comply  on  a 
unit-by-unit  basis  and  only  use 
allowances  from  other  units  at  the 
source  in  unusual  circumstances,  e.g.,  to 
correct  an  inadvertent  error.  Of  course, 
the  allowances  that  a  unit  uses  from 
other  units  must  be  from  the  same 
geographic  location,  i.e.,  the  same  plant. 
See  63  FR  41362-41363  (explaining 
that,  in  effect,  common  stack  units  can 
already  use  allowances  from  other  units, 
but  only  at  the  same  plant,  under 
§  73.35(e)).  EPA  therefore  maintains  that 
today's  final  rule  is  consistent  with 
section  403(d)(2)  and  strikes  a 
reasonable  balance  between  the  unit-by- 
unit  orientation  of  title  IV  and 
compliance  flexibility  to  reduce  excess 
emission  penalty  payments  where  units 
fail  to  hold  enough  allowances  because 
of  inadvertent,  minor  errors. 

The  same-source  restriction  in  the 
final  rule  is  not  only  consistent  with 
title  IV,  but  also  is  practical  to 
implement.  The  restriction  ensiues  that 
only  one  designated  representative  is 
involved  in  the  deduction  of  allowances 
from  other  imits'  compliance 
subaccoimts.  The  limitation  thereby 
minimizes  the  changes  necessary  to 
existing  contracts  involving  allowance 
agreements  among  different  owners  of 
units. 

Finally,  in  response  to  the  commenter 
that  supported  allowing  a  designated 
representative  the  option  of  naming  a 
imit's  primary,  secondary,  and  tertiary 
accounts  from  which  EPA  would  deduct 
allowances,  EPA  notes  that  the 
allowance  accoiwt  tracking  necessary  to 
implement  the  approach  would  be  far 
too  complicated  and  unwieldy.  Such  a 
time  and  resource  intensive  approach 
would  likely  cause  significant  and 
unacceptable  delays  in  EPA's  ability  to 
perform  timely  end  of  year  accounting 
and  unfreeze  allowance  accounts.  After 
the  allowance  transfer  deadline, 
allowances  that  are  useable  for  the 
compliance  year  must  be  frozen  imtil 
EPA  completes  the  process  of  deducting 
allowances  to  cover  each  unit's 
emissions. 

Comment:  Several  commenters  stated 
in  initial  comments  that  units  should  be 


able  to  use  available  allowances  from 
other  unit  accoimts  after  the  allowance 
transfer  deadline  to  avoid  all  excess 
emissions.  They  argued  that  the 
language  in  section  403(d)(2),  quoted 
and  discussed  above,  reflects  Congress' 
intent  that  EPA  allow  full  offsetting. 
One  of  these  commenters  argued  that 
allowing  the  use  of  allowances  from 
other  luiit  accounts  to  avoid  excess 
emissions  completely  would  not 
compromise  the  Acid  Rain  Program's 
unit-by-unit  orientation  because  EPA 
would  deduct  allowances  from  the 
affected  unit's  compliance  subaccount 
first,  before  allowing  deductions  from 
other  units  at  the  same  source.  The 
commenter  also  pointed  out  that  under 
the  proposed  nde,  the  consequences  of 
making  an  inadvertent  error  (such  as 
fransposing  figures  in  allowance  serial 
numbers  in  an  allowance  transfer  form 
so  the  transaction  transfers  an 
insufficient  number  of  allowances  to  a 
imit)  could  widely  vary,  depending  on 
the  exact  error  made.  Suggesting  that  the 
penalties  should  not  differ  for  the  same 
type  of  error,  the  commenter  argued  that 
allowing  units  to  avoid  excess  emissions 
with  all  available  allowances  at  other 
unit  accounts  would  address  this 
concern. 

Response:  EPA  rejects  the 
commenters'  views  that  EPA  must  allow 
the  full  use,  instead  of  the  limited  use. 
of  allowances  in  other  units'  compliance 
subaccounts.  As  discussed  above,  the 
Act  has  a  pervasive  unit-by-unit 
orientation  and,  therefore,  the  final  rule 
allows  the  designated  representative  to 
use,  for  a  unit  that  would  otherwise 
have  excess  emissions,  a  large  portion 
(but  not  all)  of  the  needed  allowances 
from  the  compliance  subaccounts  of 
other  units  at  the  same  source.  Further, 
for  the  reasons  detailed  above,  EPA 
rejects  the  commenters'  interpretation  of 
section  403(d)(2). 

In  response  to  the  commenter  who 
claimed  that  allowing  the  complete 
avoidance  of  excess  emissions  woidd 
not  compromise  the  unit-by-imit 
orientation  of  title  IV,  EPA  does  not 
agree.  Allowing  units  to  use  allowances 
from  other  imit  compliance  subaccounts 
to  avoid  completely  excess  emissions 
and  the  resulting  excess  emissions 
penalty  payment  provides  owners  and 
operators  with  little  or  no  incentive  to 
ensure  that  the  individual  account  for 
each  of  their  units  holds  sufficient 
allowances  at  the  end  of  each  year. 
While  the  flexibility  to  deduct 
allowances  from  other  units  is  aimed  at 
minor,  inadvertent  errors  owners  and 
operators  can  use  this  flexibility  when 
any  errors  occur.  63  FR  41363. 
Providing  this  flexibility  without  any 
significant,  excess  emissions  penalty 
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paymer  t  would  likely  discourage  efforts 
to  ensuj  e  unit-by-unit  compliance  and 
encouTc  ge  routine  use  of  allowances 
from  otl  ler  units  at  the  same  source. 

In  res  jonse  to  the  same  commenter's 
concera  >  that  under  EPA's  proposal  the 
amount  of  a  unit's  allowance  deficiency 
and  the  resulting  penalty  payment 
resultin ;  from  an  inadvertent  error 
could  Vi  iry  widely  depending  on  the 
specific  error,  EPA  notes  that  this 
potentia  1  variance  already  exists  under 
the  currjnt  rule.  The  proposed  rule — 
and  to  a  greater  extent,  today's  final 
rule — actually  reduces  the  potential 
varianci  <  by  reducing  the  penalty 
payment  for  minor,  inadvertent  errors. 
By  redu  :ing  the  potential  penalties,  the 
final  rule  helps  to  alleviate  the  problem 
of  wide!  y  divergent  penalties.  As 
discusse  d  above,  EPA  believes  that  the 
final  rule  thus  balances  the  unit-by-unit 
orientat  on  of  title  IV  with  increased 
compliance  flexibility. 

Coma  tent:  EPA  received  several 
initial  ai  id  late  conunents  on  the 
formula  in  proposed  §  73.35(b)(3)(i),  for 
calculat  on  of  the  maximum  allowances 
availabl;  for  a  luiit  for  deduction  from 
other  ui  it  accounts.  The  proposed 
formula  would  use  a  ratio  of  three  times 
the  aver  ige  allowance  price  for  the  year 
to  the  ej  cess  emissions  penalty  per  ton 
in  order  to  limit  deductions  from  other 
unit  ace  junts.  Notwithstanding  the 
ratio,  thi!  proposed  formula  also  would 
not  allow  deductions  from  other  un^t 
account  i  that  would  bring  excess 
emissions  below  10  tons.  This  would 
establisl  i  a  minimum  penalty  where  the 
formula  is  used. 

In  the  r  initial  comments,  several 
commet  ters  raised  o'^''~ctions  to  the 
formula  After  objecang  to  any 
limitatic  n  being  placed  on  the  number 
of  allow  mces  that  could  be  deducted, 
one  com  menter  stated  that  if  EPA 
adopted  such  a  limitation,  the  Agency 
should  r  Bvise  the  formula  to  allow  use 
of  more  illowances  from  other  unit 
account! .  Specifically,  this  commenter 
recomm  snded  revising  the  formula  to 
change  t  le  ratio  of  three  times  the 
allowani  :e  price  to  the  excess  emissions 
penalty  o  a  ratio  of  one  times  the 
allowani  :e  price  to  the  excess  emissions 
penalty.  The  commenter  also 
recomm  jnded,  notwithstanding  the 
formula  imposing  a  10  percent  cap  as 
the  max  mum  amount  of  allowances 
that  a  UI  it  could  not  use  from  other 
units'  ac  coiuits  to  offset  a  unit's 
emissioi  is.  The  commenter  claimed  that 
this  app  oach  would  result  in  utilities 
plannin] ;  to  comply  under  the  existing 
unit-by-  mit  approach  to  avoid  the 
financia  penalty  represented  by  even  a 
limited  discount  factor. 


A  second  commenter  argued  in  initial 
comments  that,  because  minor 
accounting  mistakes  would  typically 
result  in  less  than  10  tons  of  excess 
emissions,  EPA's  proposed  formula  and 
10-ton  minimum  penalty  was  arbitrary 
and  capricious.  This  commenter  further 
claimed  that  if  EPA  did  not  revise  the 
proposal  to  allow  the  use  of  unlimited 
allowances  from  other  unit  accounts, 
EPA  should  at  least  revise  the  formula 
to  penalize  the  first  excess  emission  ton 
much  less  than  the  eleventh  excess 
emission  ton.  In  a  third  set  of  initial 
comments,  another  commenter  stated 
that  EPA  should  revise  the  formula  to 
allow  deduction  of  any  needed 
allowances  from  other  unit  accounts 
without  penalty  if  less  than  10  tons  of 
excess  emissions  occvured.  A  fourth 
commenter  characterized  the  formula  as 
too  complicated. 

As  noted  above,  EPA  held  several 
post-comment  period  meetings  with  all 
parties  that  submitted  initial  comments. 
During  these  meetings,  the  parties  and 
EPA  discussed  the  initial  comments  and 
their  views  concerning  issues,  raised  in 
the  preamble  of  the  proposed  rule,  about 
the  proposed  formula.  In  particular,  the 
participants  addressed  reducing  or 
removing  the  allowance-price-to-excess- 
emissions-penalty  ratio,  retaining  the 
10-ton  minimum,  and  adding  a 
percentage  cap  on  the  amoimt  of 
allowances  that  a  unit  could  not  use 
from  other  units'  accounts  to  offset  a 
unit's  emissions.  The  participants 
discussed  these  issues  in  the  context  of 
alternative  scenarios  for  the  formula,  all 
of  which  were  logical  outgrowths  of  the 
proposed  rule.  As  a  result  of  these 
discussions,  the  commenters  submitted 
late  comments  to  the  Agency  on  these 
issues  to  supplement  their  views.  EPA 
has  taken  these  late  comments  into 
consideration  in  developing  the  final 
rule. 

Response:  The  proposed  formula 
generally  would  make  it  four  times  as 
expensive  to  not  hold  enough 
allowances  in  a  unit  account  than  to 
hold  enough  allowances  in  the  unit's 
account,  as  of  the  allowance  transfer 
deadline.*  EPA  agrees  that,  in  light  of 
the  kinds  of  errors  the  revisions  are 


^  Under  the  proposed  revisions,  a  unit  that  simply 
complied  with  the  allowance  holding  requirement 
would  use  one  allowance  for  each  ton  of  emissions 
(e.g.,  100  allowances  for  100  tons  of  SO2).  However, 
if  the  unit  failed  to  comply  with  the  allowance 
holding  requirement  using  its  own  allowances,  the 
unit  would  use  one  allowance  (i.e..  from  either 
another  unit  account  or  a  future  year  account  under 
the  offset  provisions  in  §  77.3)  for  each  ton  of 
emissions  (e.g.,  100  allowances  for  100  tons  of  SO2). 
plus  its  owners  and  operators  would  be  subject  to 
an  excess  emissions  penalty  payment 
approximately  equal  to  the  cost  of  three  allowances 
for  each  ton  of  emissions  (e.g.,  the  cost  of  300 
allowances). 


meant  to  address  (i.e.,  inadvertent, 
minor  ones),  the  penalty  payment,  after 
application  of  the  proposed  formula, 
could  sUll  be  excessive.  Therefore,  EPA 
believes  that  it  should  modify  the 
proposed  formula  to  allow  the 
deduction  of  more  allowances  from 
other  units  at  the  same  source. 

EPA  considered  the  suggestion,  in 
initial  comments,  of  increasing  the 
allowances  allowed  to  be  deducted  from 
other  imit  accounts  by  changing  the 
proposed  formula  so  that  it  contains  a 
ratio  of  one  times  the  average  allowance 
price  to  the  excess  emissions  penalty, 
instead  of  three  times  the  average 
allowance  prica  to  the  excess  emissions 
penalty.  EPA  agrees  that  such  a  change 
would  result  in  a  total  penalty  payment 
that  is  more  in  line  with  the  gravity  of 
making  an  inadvertent,  minor  error. 
Nevertheless,  EPA  is  concerned  that 
making  only  this  change  would  fail  to 
address  comments  that  the  deduction 
formula  is  overly  complicated.  EPA 
maintains  that  the  penalty  formula  will 
be  more  effective  if  it  is  simpler  and 
easier  to  apply. 

EPA  and  the  commenters  discussed  a 
simplified  formula  for  calculation  of 
penalties  in  the  post-comment  meeting 
on  December  3,  1998.  In  late  comments, 
commenters  stated  that  if  EPA  adopted 
this  simplified  formula,  the  Agency 
would  satisfy  their  concerns  about  the 
proposed  formula.  Under  the  simplified 
formula,  the  owner  or  operator  of  a  unit 
may  use  from  the  compliance 
subaccounts  of  other  units  at  the  same 
source  up  to  95  percent  of  the 
tdlowances  needed  after  using  all  the 
allowances  in  the  unit's  own 
compliance  subaccount.  However,  the 
simplified  formula  retains  the  10-ton 
minimum  on  the  amount  of  excess 
emissions  remaining  after  using 
allowances  from  other  units'  accoimts. 

The  simplified  formula  has  a  result 
comparable  to  that  of  the  formula 
suggested  in  initial  comments  that 
would  reduce  the  ratio  in  the  proposal 
from  three  to  one  times  the  average 
allowemce  price  to  the  excess  emissions 
penalty.  Under  1998  market  conditions, 
both  the  commenter's  suggested  formula 
and  the  simplified  formula  would  result 
in  allowing  deduction  of  95  percent  of 
the  allowances  needed  by  a  unit  from 
other  unit  accounts  (i.e.,  using  the  1998 
average  allowance  price  of  $117  and  an 
excess  emissions  penalty  of  $2581  per 
ton  of  excess  emissions).  While  the 
average  allowance  price  and  excess 
emissions  penalty  may  change  each 
year,  resulting  in  a  disparity  in  the 
allowances  calculated  under  the 
commenter's  suggested  formula  and  the 
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formula  in  the  final  rule,''  EPA  believes 
this  is  not  a  significant  concern.  EPA 
sees  no  overwhelming  reason  to  ensiue 
the  penalty  payment  increases  as 
average  allowance  price  increases,  as 
long  as  the  penalty  payment  for  excess 
emissions  remains  significant  and 
provides  owners  and  operators  with  a 
strong  incentive  to  comply  with  the 
cdlowance  holding  requirements  on  a 
unit-bv-imit  basis. 

Under  both  the  proposed  formula  and 
the  simplified  formula,  the  excess 
emissions  remaining  after  deductions 
from  other  unit  accounts  are  subject  to 
the  excess  emissions  penalty  of  $2000 
per  ton,  as  adjusted  by  the  Consumer 
Price  Index. 

In  light  of  the  late  comments 
imanimously  supporting  the  simplified 
formula  discussed  in  the  December  3, 
1998  post-conunent  period  meeting, 
EPA  has  decided  to  modify  the  proposal 
and  adopt  the  simplified  formula.  Use  of 
the  simplified  formula  will  increase,  by 
an  amount  comparable  to  the  amount 
suggested  in  initial  comments,  the 
number  of  allowances  that  can  be 
deducted  from  other  imit  accounts.  EPA 
believes  that  the  simplified  formula  will 
achieve  the  objectives  intended  by  the 
proposed  formula,  but  will  be  fai  easier 
for  both  the  utilities  and  EPA  to  use  to 
calculate  the  amount  of  excess 
emissions. 

As  noted  above,  the  simplified 
formula  retains  the  10-ton  minimum  on 
the  amount  of  excess  emissions  that 
remains  after  deducting  allowances 
bora  other  units'  accounts.  EPA  believes 
the  restriction  is  necessary  to  ensiire 
that,  for  imits  with  10  or  more  tons  of 
emissions  exceeding  the  allowances  in 
their  imit  accounts  (before  deducting 
from  other  imit  accoimts),  the  penalty 
remains  significant.  This  will  provide 
owners  and  operators  with  a  strong 
incentive  to  meet  their  allowance 
holding  requirements  on  a  unit-by-unit 
basis.  EPA  also  notes  that,  under  the 
final  rule,  a  unit  having  the  minimum 
10  tons  of  excess  emissions  (after  the 
formula  is  applied)  for  1998  will  be 
subject  to  a  penalty  payment  of  $25,810, 
about  the  same  maximiun  penalty  that 
can  be  assessed  per  day  of  violation 
under  sections  113(b)  and  (d)  in  the 
Clean  Air  Act. 

B.  Role  of  Authorized  Account 
Representative 

Comment:  EPA  received  several 
comments  on  two  options,  presented  in 


'  As  of  December  1998,  the  market  price  of  an 
allowance  was  about  $190,  an  amount  which,  if  it 
had  been  the  average  allowance  price  for  1998, 
would  have  resulted  in  93  percent  of  a  unit's 
needed  allowances  to  be  deducted  from  other  unit 
accounts. 


the  proposal,  concerning  the  role  of  the 
authorized  accoimt  representative  (whd* 
also  is,  for  any  affected  imit,  the 
designated  representative)  in  deducting 
allowances  from  other  unit  accounts. 
Option  1  would  prescribe  the  unit 
accounts  for,  and  order  of,  such 
deductions  but  allow  the  authorized 
account  representative,  before  the 
allowance  transfer  deadline,  to  tell  EPA 
not  to  make  any  deductions  from  other 
unit  accounts.  Option  2  would  allow  the 
authorized  account  representative  to 
specify,  within  15  days  of  receiving 
notice  from  the  Agency  of  a  unit's 
failure  to  hold  sufficient  allowances,  the 
serial  numbers  of  the  allowances  to 
deduct  and  the  compliance  subaccounts 
bom  which  to  deduct  those  allowances. 
All  of  the  commenters  supported  Option 
2.  One  commenter  argued  that  Option  2 
is  consistent  with  section  403(d)(2)  in 
the  Act  which  states  that  owners  and 
operators  must  "act  through  a 
designated  representative"  and  language 
in  Parts  72  and  73  of  the  current 
regulations  that  authorize  designated 
representatives  to  specify  by  serial 
number  the  allowances  deducted  from 
compUance.  Several  commenters  also 
noted  Option  2  was  preferable  because 
it  would  avoid  potential  allowance 
surrender  issues  that  could  arise  where 
uiuts  at  a  source  are  jointly  owned. 

Response:  In  light  of  the  comments 
received,  the  Agency  has  chosen  Option 
2  over  Option  1  for  the  final  rule.  As 
pointed  out  in  the  comments.  Option  2 
will  provide  owners  and  operators  with 
more  flexibility  because  the  authorized 
account  representative  can  specify  any 
unused  allowance  for  deduction,  as  long 
as  a  unit  at  the  same  source  holds  the 
allowance.  This  flexibility  makes  it 
unnecessary  for  owners  and  operators  to 
renegotiate  their  allowance  agreements 
in  order  to  take  into  account  the 
Agency-mandated  pattern  in  Option  1 
for  allowance  deduction  from  other  unit 
accounts.  EPA  recognizes  that  Option  2 
may  delay  its  end-of-year  compliance 
determinations  and  the  unfreezing  of 
allowance  accounts.  63  FR  41362. 
However,  EPA  believes  the  benefits  of 
Option  2,  highlighted  by  the 
commenters,  outweigh  the  drawbacks  of 
such  a  delay.  In  adopting  Option  2,  EPA 
made  a  few,  minor  word  changes  to  the 
proposed  revisions  of  §§  72.2  and  73.35 
in  order  to  make  the  rule  easier  to 
understand. 

C.  Effective  Date  of  Rule  Revisions 

Comment:  One  commenter,  in  a  late 
comment,  urged  the  Agency  to  finalize 
the  rule  in  a  manner  that  would  allow 
the  compliance  determination  revisions 
to  apply  to  the  1998  compliance  year. 


Response:  Today's  rule  will  apply  to 
all  compliance  years  for  which  the 
excess  emissions  penalty  payment 
deadline  under  §  77.6(a)(3)  (i.e.,  July  1) 
is  on  or  after  the  effective  date  of  today's 
rule.  Section  77.6(a)(3)  requires 
submission  of  the  payment  within  30 
days  of  notice  by  the  Administrator  of 
completion  of  its  process  for 
determining  end-of-year  compliance, 
but  not  later  than  July  1.  EPA 
anticipates  that  July  1  will  be  the 
applicable  deadline  for  the  1998 
compliance  year.  EPA  believes  that  the 
penalty  payment  deadline  should  be  the 
cut-off  date  because  that  deadline  is  the 
date  on  which  the  designated 
representative  must  determine,  and 
notify  EPA  of,  the  specific  number  of 
tons  of  excess  emissions  at  a  unit. 
Today's  rule  can  change  the  amount  of 
a  unit's  excess  emissions  and  so  should 
apply  only  if  it  is  effective  before  the 
July  1  deadline  for  determining  excess 
emissions  for  the  compliance  year. 

EPA  considered  applying  today's  rule 
revisions  only  to  those  compfiance  years 
for  which  the  annual  compliance 
certification  and  excess  emissions  offset 
plan  deadline  (60  days  after  the  end  of 
the  year)  is  on  or  after  the  effective  date 
of  the  revisions.  This  approach, 
however,  would  prevent  use  of  the  new 
provisions  for  the  1998  compliance  year 
and  would  serve  no  useful  purpose. 
Neither  the  annual  compliance 
certification  nor  the  excess  emissions 
offset  plan  requires  the  designated 
representative  to  state  the  specific 
number  of  tons  of  excess  emissions  at  a 
unit.  Instead,  the  designated 
representative  must  indicate  whether  a 
unit  held  enough  allowances  in  its 
compliance  subaccount  and,  if  not, 
whether  EPA  should  deduct 
immediately  (i.e.,  as  soon  as  EPA 
completes  its  determination  of  end-of- 
year  compliance)  allowances  to  offset 
the  unit's  excess  emissions.  EPA  must 
deduct  offsetting  allowances 
immediately  unless  the  designated 
representative  makes  the  unusual 
showing  that  the  deduction  would 
jeopardize  electric  reliability.  See  40 
CFR  72.90(c)(1)  and  77.3(d).  Since  any 
unit  having  excess  emissions  under  the 
current  rule  will  still  have  excess 
emissions  under  today's  rule,  the 
required  information  in  the  annual 
compliance  certification  and  offset  plan 
is  the  same  under  either  rule.  Therefore, 
it  is  unnecessary  to  limit  the  application 
of  the  revisions  to  only  compliance 
years  for  which  the  annual  compliance 
certification  and  excess  emissions  offset 
plan  deadline  (60  days  after  the  end  of 
the  year)  is  on  or  after  the  effective  date 
of  the  revisions.  Today's  rule  will 
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instead  apply  to  all  compliance  years  for 
which  ;he  July  1  excess  emissions 
penalt]  payment  deadline  is  on  or  after 
the  eff(  ctive  date  of  the  revisions.  The 
1998  CI  tmpliance  year  will  therefore  be 
the  firs  t  year  to  which  the  rule  will 
apply 

D.  Impacts  of  Rule  Revisions  on  Acid 
Rain  Pi  innits 

EPA  designed  today's  revisions  to 
becom(  i  effective  without  changing  the 
conten  s  of  existing  acid  rain  permits 
and  th(  State  regulations  for  issuing 
acid  ra  n  permits.  With  the  exception  of 
change  >  in  the  definitions  of 
'comp  iance  subaccount"  and  "current 
year  su  ^account,"  all  of  today's 

are  in  40  CFR  part  73.  As 
in  the  preamble  to  the 
rule  (63  FR  41364),  it  is 
for  State  permitting 
to  revise  the  acid  rain 
they  have  issued  or  regulations 
adopted  to  reflect  today's 
reHrisions  to  40  CFR  part  73. 

arly,  the  revisions  can  go  into 
V  'ithout  State  permitting 
authori  ties  revising  acid  rain  permits  or 
regulat  ons  to  reflect  the  revised 
definiti  ons  of  "compliance  subaccount" 
current  year  subaccount"  in  40 
72.  Even  if  a  State  issued  an 
permit  before  today's  revision 
definitions  become  effective,  the 
will  apply  the  final  revised 

along  with  the  revisions  in 
part  73,  to  the  units  covered  by 
permit.  The  Agency  will  use  the 
definitions  in  determining  end- 
compliance  for  all  calendar  years 
whiph  the  July  1  excess  emissions 

payment  deadline  is  on  or  after 
effective  date  of  the  revised 
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Moreover,  the  revised  definitions  will 
not  aff€  ct  the  permitting  activities  of 
State  p(  irmitting  authorities  under  40 
CFR  part  72.  Instead,  the  revised 
definitions  affect  EPA's  operation  of  the 
Allowance  Tracking  System  under  40 
CFR  part  73. 

Whil  3  EPA  will  apply  the  revised 
definiti  ons  in  §  72.2,  State  permitting 
authori  lies  should  revise  their  own 
regulat  ons  to  reflect  the  new 
definitijons.  This  will  avoid  any 

confusion  on  the  part  of 
egulat^d  entities  and  the  public  as  to 
determines  end-of-year 
i^ce. 


potentipl 
n 

how 
compl 


V.  Adn  inistratlTe  Requirements 

A.  Doc  I  :et 

A  do  ;ket  is  an  organized  and 
complete  file  of  all  the  information 
consid(  red  by  EPA  in  the  development 
of  this  nlemaking.  The  docket  is  a 


dynamic  file  since  EPA  and  participants 
add  material  throughout  the  rulemaking 
development.  The  docketing  system 
allows  members  of  the  public  and 
industries  involved  to  identify  and 
locate  documents  readily  so  that  they 
can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
preambles  of  the  proposed  and  final  rule 
(which  include  EPA  responses  to 
significant  comments),  the  contents  of 
the  docket  will  serve  as  the  record  in 
case  of  judicial  review  to  the  extent 
provided  in  section  307(d)(7)(A)  of  the 
Act. 

B.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
prioriUes,  or  the  principles  set  forth  in  the 
Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  determined  that 
today's  rule  is  not  a  "significant 
regulatory  action." 

C.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  hy  those  governments  or 
unless  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  EPA  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  State, 
local  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  any  written 


communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a  new 
mandate  on  State,  local  or  tribal 
governments.  It  modifies  an  existing 
mandate  in  a  way  that  imposes  no 
additional  duties  and  no  additional 
costs  on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  unless  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect,  or  impose  any 
substantial  direct  compliance  costs  on, 
the  communities  of  Indian  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Unfunded  Mandates  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
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federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  before  promulgating  a 
proposed  or  final  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Section  205  generally 
requires  that,  before  promulgating  a  rule 
for  which  a  written  statement  must  be 
prepared,  EPA  must  identify  and 
consider  a  reasonable  niunber  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  explains  why  that 
alternative  was  not  adopted.  Finally, 
section  203  requires  that,  before 
establishing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments,  EPA 
must  have  developed  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  any  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovenmiental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Because  today's  rule  is  estimated  to 
result  in  the  expenditiu-e  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costiy,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  imiquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 

Today's  final  revisions  to  parts  72  and 
73  will  potentially  reduce  the  burden  on 
regulated  entities  by  providing  more 
flexible  allowance  holding 
requirements.  The  revisions  will  not 
otherwise  have  any  significant  impact 
on  State,  local,  and  tribal  governments. 

F.  Paperwork  Reduction  Act 

Today's  final  revisions  to  parts  72  and 
73  will  not  impose  any  new  information 


collection  burden  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.).  OMB  has  previously 
approved  the  relevant  information 
collection  requirements  contained  in 
parts  72  and  73  under  the  provisions  of 
the  Paperwork  Reduction  Act  and  has 
assigned  OMB  control  number  2060- 
0258.  58  FR  3590,  3650  (1993). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  the  previously  approved 
ICR  may  be  obtained  from  the  Director, 
Regulatory  Information  Division;  EPA; 
401  M  St.  SW  (mail  code  2137); 
Washington,  DC  20460  or  by  calling 
(202)  564-2740.  Include  the  ICR  and/or 
OMB  number  in  any  correspondence. 

G.  Regulatory  Flexibility 

The  Regulatory  FlexibiHty  Act  (RFA), 
5  U.S.C.  601,  et  seq.,  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small  government 
jurisdictions. 

As  discussed  above,  today's  final 
revisions  will  reduce  the  burden  on 
regulated  entities  by  adding  flexibility 
to  the  regulations.  For  this  reason,  EPA 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

H.  Applicability  of  Executive  Order 
13045: -Children's  Health  Protection 

Executive  Order  13045  (62  FR  19885, 
April  29,  1997)  applies  to  any  rule  if 
EPA  determines  (1)  that  the  rule  is 
economically  significant  as  defined 
imder  Executive  Order  12866,  and  (2) 
that  the  environmental  health  or  safety 
risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 


EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

This  final  action  is  not  subject  to 
Executive  Order  13045,  because  the 
action  is  not  economically  significant  as 
defined  by  Executive  Order  12866  and 
does  not  address  an  environmental 
health  or  safety  risk  having  a 
disproportionate  effect  on  children. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)(15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  or  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  requires  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  apphcable 
voluntary  consensus  standards. 

Today's  final  rule  does  not  involve 
any  technical  standards  that  would 
require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  NTTAA. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subiects  in  40  CFR  Farts  72  and 
73 

Environmental  protection.  Acid  rain. 
Administrative  practice  and  procedure. 
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Air  poll  ition  control.  Compliance 
plans,  E  ectric  utilities.  Penalties, 
Reportii  g  and  recordkeeping 
requirer  lents.  Sulfur  dioxide. 


Dated: 
Carol  M. 


Vlay  5.  1999. 
Browner, 


Adminisi  rator. 


ths 


reasons  set  out  in  the 
,  title  40,  chapter  I  of  the  Code 
Fedei^  Regulations  is  amended  as 


For 
preambl  s 
of 
follows: 


PART  7i:— [AMENDED] 

1.  The  authority  citation  for  part  72 
continuis  to  read  as  follows: 

Authoi  ity:  42  U.S.C.  7601  and  7651,  et  seq. 

2.  Sec  ion  72.2  is  amended  by: 

a.  Ren  oving  from  the  definition  of 
"Compl;  ance  subaccount"  the  words 
"by  the  mit"  whenever  they  appear  and 
the  won  "unit's"  after  the  words 
"meetin  >  the";  and 

b.  Rer  loving  from  the  definition  of 
"Curren  year  subaccoimt"  the  words 
"by  the  mit"  and  replacing  the  word 
"its"  wi  h  the  word  "the". 

3.  Sec  ion  72.40  is  amended  by 
adding  ta  paragraph  {a)(l)  the  words  ", 
or  in  the  compliance  subaccount  of 
another  iffected  unit  at  the  same  sovuce 
to  the  extent  provided  in  §  73.35(b)(3)," 
after  the  words  "under  §  73.34(c)  of  this 
chapter) '. 

PART  7;  ^AMENDED] 

4.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authoiity:  42  U.S.C.  7601  and  7651,  et  seq. 

5.  Sec  ion  73.35  is  amended  by 
revising  paragraph  (a)(2)  and  adding 
paragraph  (b)(3)  to  read  as  follows: 

§73.35     Compliance. 

(a)*   '    * 

(2)  Su  ;h  allowance  is: 

(i)  Recorded  in  the  unit's  compliance 
subaccomt;  or 

(ii)  Trimsferred  to  the  ixnit's 
compliaice  subaccount,  with  the 
transfer  submitted  correctly  pursuant  to 
subpart  3  of  this  part  for  recordation  in 
the  com  )liance  subaccount  for  the  unit 
by  not  1<  ter  than  the  allowance  transfer 
deadlim  in  the  calendar  year  following 
the  year  for  which  compliance  is  being 
established;  or 

(iii)  H  ;ld  in  the  compliance 
subacco  mt  of  another  affected  unit  at 
the  same  i  source  in  accordance  with 
paragrap  h  (b)(3)  of  this  section. 

(b)*       * 

(3)(i)  1  f,  after  the  Administrator 
complet  3S  the  deductions  under 
paragraf  h  (b)(2)  of  this  section  for  all 
affected  units  at  the  same  source,  a  unit 
would  o  therwise  have  excess  emissions 


and  one  or  more  other  affected  units  at 
the  source  would  otherwise  have 
imused  allowances  in  their  compliance 
subaccounts  and  available  for  such 
other  units  imder  paragraph  (a)(1)  and 
(a)(2)(i)  and  (ii)  of  this  section  for  the 
year  for  which  compliance  is  being 
established,  the  Administrator  will 
notify  in  writing  the  authorized  account 
representative.  The  Administrator  will 
state  that  the  authorized  account 
representative  may  specify  in  writing 
which  of  such  allowances  to  deduct  up 
to  the  amount  calculated  as  follows,  in 
order  to  reduce  the  tons  of  excess 
emissions  otherwise  at  the  unit: 

Maximum  deduction  from  other  units  = 
0.95  X  Excess  emissions  if  no  deduction  from 
other  units 

Where: 

"Maximum  deduction  from  other  units"  is 
the  maximum  number  of  allowances  that 
may  be  deducted  for  the  year  for  which 
compliance  is  being  established,  for  the  unit 
otherwise  having  excess  emissions,  from  the 
complicmce  subaccounts  of  other  units  at  the 
same  source,  rounded  to  the  nearest 
allowance. 

"Excess  emissions  if  no  deduction  from 
other  units"  is  the  tons  of  excess  emissions 
that  the  unit  would  otherwise  have  if  no 
allowances  were  deducted  for  the  unit  from 
other  units  under  this  paragraph  (b)(3)(i)  or 
paragraph  (b)(3)(ii)  of  this  section. 

(ii)  Notwithstanding  paragraph 
(b)(3)(i)  of  this  section,  if  the  amount 
calculated  results  in  less  than  10  tons  of 
excess  emissions,  the  maximum 
deduction  from  other  units  shall  be 
adjusted  so  that  10  tons  of  excess 
emissions,  or  the  tons  of  excess 
emissions  that  would  result  if  no 
allowances  could  be  deducted  from 
other  units,  whichever  is  less,  remain 
for  the  unit. 

(iii)  If  the  authorized  account 
representative  submits  within  15  days  of 
receipt  of  a  notification  under  paragraph 
Cb)(3)(i)  of  this  section  a  written  request 
specifying  allowances  to  deduct  in 
accordance  with  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section,  the  Adminisfrator 
will  deduct  such  allowances,  and 
reduce  the  tons  of  excess  emissions 
otherwise  at  the  unit  by  an  equal 
amount,  up  to  the  amount  calculated 
under  paragraphs  (b)(3)(i)  and  (ii)  of  this 
section. 
***** 

[FR  Doc.  99-12007  Filed  5-12-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300773A;  FRL-6077-3] 
RIN  2070-AB78 

Diphenylamine;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  esteblishes  a 
tolerance  for  residues  of  diphanylamine 
in  or  on  pears.  IR-4  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  May 
13,  1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  12,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300773A], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
3D0773A],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300773A].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
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objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACTlBy 
mail:  Pat  Cimino,  Office  of  the  Director, 
{7501C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  1119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  703-308-9357, 
ciimBo.pat@epa.gov. 
SUPPLEMENTARY  MFORMATION:  In  the 
FMleral  RegisiM-  of  February  19. 1999 
(64  FR  8273)  (FRL-6052-2),  EPA  issued 
a  notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C  346a  as  amended  by 
the  Food  Quality  Protection  Act  of  1998 
(FQPA)  (Public  Law  104-170) 
annoimcing  a  proposed  regulation  to 
establish  a  time-limited  tolerance  for 
residues  of  diphenylamine  on  pears. 
This  notice  was  initiated  by  the  Agency 
and  included  a  sununary  of  the 
toxicological  profile  and  safety  findings 
of  the  Agency.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  proposed  rule  requested  that  40 
CFR  180.190  be  amended  by 
establishing  a  tolerance  for  residues  of 
the  plant  growth  regulator 
diphenylamine,  in  or  on  pears  at  10  part 
per  million  (ppm). 

I.  Background  and  Statutory  FiadUi^ 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  iiuluding  all 
anticipated  dietary  exposiu'es  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  frt}m  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 


complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26.  1997)  (FR1^5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Determinalion  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  diphenylamine  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  406(bH2),  far  a 
tolerance  for  residues  of  diphenylamine 
on  pears  at  10  ppm.  EPA's  assessment 
of  the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  diphenylamine 
are  discussed  in  this  unit. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  For  acute  dietary 
exposure  (1  day)  a  risk  assessment  is  not 
required  since  no  appropriate  toxicity 
endpoint  or  no-observed  adverse  effect 
level  (NOAEL)  could  be  identified  from 
the  available  data.  No  developmental 
toxicity  was  obsOTved  at  any  dose  level 
in  the  test  animals.  The  highest  doses 
tested  were  100  milligrams/kilogram/ 
day  (mg/kg/day)  in  rats  and  300  (mg/kg/ 
day)  in  rabbits. 

2.  Short-  and  intennediate-tenn 
toxicity.  Short-  and  intermediate-term 
risk  assessments  take  into  account 
exposvire  from  indoor  and  outdoor 
residential  exposure  plus  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level).  This  risk 
assessment  is  not  required  because  there 
are  no  indoor  or  residential  uses  for  this 
pesticide.  Risk  from  chronic  dietary 
food  and  water  toxicity  endpoints  and 
exposure  is  taken  into  account  under 
the  chronic  exposure  and  risk  section 
below. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  diphenylamine 
at  0.03  (mg/kg/day).  This  Reference 
Dose  (RfD)  is  based  on  a  chronic  dog 
study  with  a  lowest  observed  adverse 
effect  level  (LOAEL)  of  10  mg/kg/day. 
An  Uncertainty  Factor  (UF)  of  100  was 


used  to  account  for  both  the  interspecies 
extrapolation  and  the  intraspecies 
variability.  An  additional  UF  of  three 
was  recommended  to  accoimt  for  the 
lack  of  a  NOAEL  and  the  Committee's 
concern  with  respect  to  potential 
methemoglobinemia  which  was  not 
tested  in  this  study. 

It  should  be  noted  that  although  the 
LOAEL  was  estabtished  at  10  mg/kg/ 
day,  in  both  males  and  females  (based 
on  hematological  and  clinical  chemistry 
changes,  and  clinical  signs  of  toxicity), 
because  of  the  lack  of  information  on 
methemoglobinemia  tke  LOAEL  could 
not  be  verified  and  was  considered 
tentative  until  this  issue  is  addressed. 
The  Agency  has  required  that  a 
subchronic  study  of  sufficient  duration 
be  conducted  in  dogs  to  investigate  this 
possible  methemoglobioemic  effect  to 
accurately  defiae  the  NOAEL  in  the 
critical  study.  This  study  has  been 
initiated  by  the  registrant. 

This  chemical  has  been  reviewed  by 
the  FAO/WHO  joint  committee  meeting 
on  pesticide  residue  (JMPR)  and  an 
acceptable  daily  intake  (ADI)  of  0.02 
mg/kg/day  has  been  established  by  that 
Committee. 

4.  Carcinogenicity.  The  Agency 
classified  diphenylamine  as  "not  likely" 
in  reference  to  carcinogenicity  in  April, 
1997.  This  classification  was  based  on 
the  lack  of  evidence  for  carcinogenicity 
in  the  two  acceptable  carcinogenicity 
studies  in  either  male  or  female  CD-I 
mice  or  Sprague-Dawley  rats. 

A  nitrosamine  impurity, 
diphenylnitrosamiae,  occiu^  in 
diphenylamine  technical  product. 
Diphenylnitrosamine  is  a  quantified 
carcinogen.  The  technical  product 
producer,  Elf  Atochem,  has  submitted 
nitrosamine  data  which  confirms  that 
the  maximum  total  nitrosamine 
contamination  expected  for  the 
diphenylamine  technical  would  be  10 
ppm.  The  Agency  concluded  that 
residue  data  depicting  nitrosamine 
levels  in  pome  fruits  (apples  and  pears) 
would  not  be  required,  but  that  a 
nitrosamine  level  of  0.0001  ppm  in 
apples  and  pears  should  be  used  in 
dietary  risk  assessments  for 
diphenylamine. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.190)  for  the  residues  of 
diphenylamine,  in  or  on  a  variety  of  raw 
agricultiu'al  commodities.  These  include 
apples,  and  cattle,  goat,  horse  and  sheep 
meat.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  bom 
diphenylamine  as  follows: 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
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the  antic  ipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  me  isiu-ed  in  food.  If  EPA  relies  on 
such  inf(  irmation.  EPA  must  require  that 
data  be  j  rovided  5  years  after  the 
tolerancd  is  established,  modified,  or 
left  in  ef  ect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submissi  on,  EPA  is  authorized  to 
require  s  imilar  data  on  a  time  frame  it 
deems  a{  ipropriate.  As  required  by 
section  4  08(h)(2)(E),  EPA  will  issue  a 
data  call  in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  thai  i  5  years  from  the  date  of 
issuance  of  this  tolerance 

i.  Acw  e  exposure  and  risk.  Acute 
dietary  r  sk  assessments  are  performed 
for  a  foo(  1-use  pesticide  if  a  toxicological 
study  ha  i  indicated  the  possibility  of  an 
effect  of  :oncem  occurring  as  a  result  of 
a  1-day  or  single  exposure.  An  acute 
risk  asse:  ;sment  is  not  required  since  no 
appropri  ite  endpoint  or  NOAEL  could 
be  identi  Red  from  the  available  data.  No 
developi  aental  toxicity  was  seen  at  any 
dose  levi  I  in  the  test  animals.  The 
highest  c  oses  tested  were  100  mg/kg/ 
day  in  rats  and  300  mg/kg/day  in 
rabbits. 

ii.  Chr  mic  exposure  and  risk.  A 
Dietary  I  xposure  Evaluation  Model 
(DEEM)  ( :hjronic  exposure  analysis  was 
performad  by  the  Agency  using 
Anticipa  :ed  Residue  Concentration 
(ARC)  fo  •  apples  and  Theoretical 
Maximu  n  Residue  Concentration 
(TMRC)  or  pears,  meat  and  milk. 
Percent  ( rop  treated  estimates  were  not 
used  for  the  chronic  risk  assessment. 
Toleranc  es  are  currently  established  for 
apples  al  10  ppm  and  for  meat  and  milk 
at  0  ppm ,  The  Agency  has 
recomm«  nded  that  the  following 
toleranc*  s  be  established  in  the  1998 
Registration  Eligibility  Document  (RED) 
for  diph^nylamine:  wet  apple  pomace 
(an  animal  feed  item)  at  30.0  ppm,  milk 
at  0.01  p  jm,  meat  except  Uver  at  0.01 
ppm,  and  meat  liver  at  0.10  ppm.  The 
recomm*  nded  tolerances  are  supported 
by  data  and  the  Agency,  on  its  own 
initiative .  is  in  the  process  of 
establishing  these  tolerances. 

The  A;  ;ency  determined  that  10  ppm 
is  appro]  iriate  for  diphenylamine 
residues  in  pears  for  a  time-limited 
toleranc«  based  on  bridging  data  from 
the  appld  residue  studies  to  pears.  The 
use  patte  ms  are  identical  for  apples  and 
pears  am  1  the  fruit  are  substantially 
similar. "  'he  TMRC  level  for  apples,  10 
ppm,  was  determined  from  field  testing 
at  maximum  label  rates  and  sampling 
immedia  tely  after  treatment.  The  wet 
apple  po  mace  residue  value,  30  ppm, 
was  deri  /ed  from  apple  processing  data 


using  the  highest  average  field  trial 
residue  value,  5.86  ppm,  multiplied  by 
the  average  concentration  factor,  4.7x, 
observed  in  wet  apple  pomace.  The 
meat  and  milk  TMRC  values 
recommended  in  the  1998  RED  for 
diphenylamine  were  obtained  from  a 
ruminant  feeding  study  which  indicates 
that  at  Ix,  3x  and  lOx  feeding  rates  (30 
ppm,  90  ppm  and  300  ppm 
diphenylamine)  diphenylamine  was 
detected  in  one  or  more  meat,  meat  by- 
product or  milk  fractions. 

The  ARC  for  apples  used  in  the  DEEM 
chronic  exposure  analysis  is  0.562  ppm 
and  was  obtained  from  USDA's 
Pesticide  Data  Program  (PDP).  The  PDF 
program  was  designed  by  EPA  and 
USDA  to  provide  EPA  with  market 
basket  type  residue  values  for  refined 
risk  assessments.  The  PDP  samples  crop 
commodities  from  grocery  store 
distribution  centers  for  pesticide  residue 
analysis  in  order  to  better  determine  the 
residues  which  occur  in  foods  at  the 
time  consumers  piu'chase  them.  The 
eighteenfold  drop  in  tolerance  values 
between  the  TMRC  derived  apple 
tolerance  of  10  ppm  compared  to  the 
ARC/PDP  derived  tolerance  of  0.562 
ppm  represents  the  difference  in 
tolerance  levels  at  the  "farm  gate" 
(worst  case  tolerance  levels  measiued 
immediately  after  harvest  or  in  the  case 
of  diphenylamine,  immediately  after 
treatment)  versus  the  tolerance  level 
which  occurs  close  to  actual  purchase 
time. 

The  proposed  pear  tolerance  at  the 
TMRC  of  10  ppm,  was  used  in  the 
DEEM  chronic  exposure  analysis  to 
calculate  the  dietary  contribution  from 
pears.  The  addition  of  pears  to  the  apple 
ARC  and  RED  recommended  tolerances 
for  meat,  milk  and  wet  apple  pomace 
represents  3.9%  of  the  RfD  for  the 
general  U.S.  population,  and  31.3%  of 
the  RfD  for  the  most  sensitive  sub- 
population,  non-nursing  infants  (<  1 
year  old).  Diphenylamine  is  classified  as 
"not  likely"  to  be  carcinogenic  to 
hiunans  via  the  relevant  routes  of 
exposure. 

A  dietary  risk  assessment  for 
diphenylnitrosamine,  an  impiu-ity  in 
technical  product  diphenylamine,  was 
calculated  using  the  nitrosamine  residue 
level  of  0.0002  ppm  (0.0001  ppm  each 
for  apples  and  pears).  The  Q*  for 
diphenylnitrosamine  is  4.9  x  10  '  as 
reported  on  IRIS.  The  DEEM  chronic 
exposure  analysis  calculated  an  ARC  for 
the  total  U.S.  Population  of  0.001155 
mg/kg/day. 

To  calculate  the  cancer  risk  for  the 
diphenylnitrosamine,  multiply  the  ARC 
(0.001155  mg/kg/day)  by  2.0  x  10-^ 
(because  diphenylnitrosamine  dietary 
contribution  from  apples  and  pears  is  20 


ppm  or  20/1,000,000).  Divide  this  resuft 
by  70  years  to  correct  the  average  daily 
dose  to  a  lifetime  average  daily  dose. 
Finally,  multiply  this  result  by  the  Q* 
of  0.0049  mg/kg/day  and  the  cancer  risk 
is  calculated  to  be  1.6  x  lO'^. 

0.001155  mg/kg/day  x  2.0  x  lO*  =  2.3  x 
10» 
2.3  X  10  8/70  years  =  3.3  x  lO-'" 
3.3  X  lO'o  X  4.9  X  10-3  =  t.e  x  lO'^  mg/ 
kg/day 

This  value  is  well  below  the  Agency's 
level  of  concern  for  nitrosamine  in  the 
diet. 

2.  From  drinking  water.  Dietary  risk 
from  drinking  water  is  assumed  to  be 
negligible  because  negligible  exposure 
results  from  the  pesticidal  uses.  The  use 
pattern  is  limited  to  pome  fruit  drenches 
in  fruit  packing  houses  and  there  are  no 
detections  in  the  Agency's  Pesticides  in 
Ground  water  Database  or  the  U.S. 
EPA's  "STORET"  database. 

3.  From  non-dietary  exposure. 
Diphenylamine  is  not  currently 
registered  for  use  on  residential  non- 
food sites. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
diphenylamine  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  diphenylamine 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assimied  that  diphenylamine  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1 .  Acute  risk.  An  acute  dietary  risk 
assessment  was  not  conducted  since  no 
appropriate  endpoint  or  NOAEL  could 
be  identified  from  the  available  data.  No 
developmental  toxicity  was  observed  at 
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any  dose  level  in  the  test  animals.  The 
highest  doses  tested  were  100  mg/kg/ 
day  in  rats  and  300  mg/kg/day  in 
rabbits. 

2.  Chronic  risk.  Using  the  ARC 
exposine  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposm-e  to  diphenylamine  from  food 
will  utilize  3.9%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposiue  is  non-niu'sing  infants  and  is 
discussed  below.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposiue  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 

3.  Snort-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  indoor  and 
outdoor  residential  exposure  plus 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level).  A  short-  and 
intermediate-term  risk  assessment  is  not 
required  as  there  are  no  indoor  or 
outdoor  residential  uses  for  this 
pesticide  and  chronic  exposure  is 
accounted  for  above. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Diphenylamine  is  classified 
as  "not  likely"  to  be  carcinogenic  to 
humans  via  the  relevant  routes  of 
exposure. 

A  dietary  risk  assessment  for 
diphenylnitrosamine,  the  impurity  in 
diphenylamine,  was  calcidated  using 
the  nitrosamine  residue  level  of  0.0001 
ppm  each  for  apples  and  pears.  The  Q* 
for  diphenylnitrosamine  is  4.9  x  10"'  as 
reported  on  IRIS.  The  chronic  DEEM 
analysis  calculated  an  ARC  for  the  total 
U.S.  population  of  0.001155  mg/kg/day. 
Using  these  values,  the  cancer  risk  is 
calculated  to  be  1.6  x  10  '2.  This  value 
is  well  below  the  Agency's  level  of 
concern  for  nitrosamine  in  the  diet. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  diphenylamine  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
diphenylamine,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 


information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  th^  data  base  urdess 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
a  developmentd  toxicity  study, 
pregnant  female  Sprague-Dawley  rats 
(25/group)  received  diphenylamine 
(99.9%)  in  com  oil  by  oral  gavage  at 
dose  levels  of  0, 10,  50,  or  100  mg/kg/ 
day  from  gestation  day  6  through 
gestation  day  15  inclusive;  dams  were 
sacrificed  on  gestation  day  20.  None  of 
the  rats  died  during  the  study.  Maternal 
toxicity  was  evidenced  by  increased 
splenic  weights,  enlarged  spleens  and 
blackish-piuple  colored  spleen  in  the 
dams  at  100  mg/kg/day.  The  maternal 
toxicity  NOAEL  was  50  mg/kg/day  and 
the  LOAEL  was  100  mg/kg/day.  No 
developmental  toxicity  was  seen  at  any 
dose  level.  The  developmental  toxicity 
NOAEL  was  equal  to  or  greater  than  100 
mg/kg/day  the  highest  dose  tested 
(HDT);  a  LOAEL  was  not  established. 

In  a  developmental  toxicity  study, 
pregnant  New  Zealand  White  rabbits 
received  either  0,  33, 100,  or  300  mg/kg/ 
day  diphenylamine  (99.9%)  suspended 
in  1%  methyl  celltdose  by  oral  gavage 
from  gestation  day  7  through  19, 
inclusive.  Animals  came  from  3  sources 
(vendors).  Maternal  toxicity  was  noted 
at  300  mg/kg  as  decreases  in  food 
consumption  and  associated  initial 
reductions  in  body  weight  gain.  The 
maternal  toxicity  NOAEL  was  100  mg/ 
kg/day  and  the  LOAEL  was  300  mg/1^/ 
day  based  on  decreased  body  weight 
gains  and  food  consmnption  early 
during  the  treatment  period.  No 
developmental  toxicity  was  noted  at  any 


dose  level.  The  developmental  toxicity 
NOAEL  was  equal  to  or  greater  than  300 
mg/kg/day  (HDT);  a  LOAEL  was  not 
established. 

iii.  Reproductive  toxicity  study.  In  a  2- 
generation  reproductive  toxicity  study, 
Sprague-Dawley  rats  (28  per  sex/group) 
received  diphenylamine  (99.8%)  in  the 
diet  at  dose  levels  of  0,  500, 1,500,  or 
5,000  ppm  (0,  40,  115,  or  399  mg/kg/day 
for  Fo  males  and  0,  46,  131,  or  448  mg/ 
kg/day  for  Fo  females,  respectively, 
during  premating).  Compound-related 
systemic  toxicity  was  observed  in  a  dose 
related  maimer  among  both  sexes  and 
generations  at  all  dose  levels.  The 
systemic  toxicity  NOAEL  was  less  than 
500  ppm  (40  mg/kg/day  in  males  and  46 
mg/kg/day  in  females)  and  the  LOAEL 
was  less  than  or  equal  to  500  ppm  based 
on  gross  pathological  findings  in  the 
kidney,  liver,  and  spleen. 
Developmental  toxicity  was  observed  at 
1,500  and  5,000  ppm,  as  evidenced  by 
significantly  decreased  body  weight  for 
Fi  pups  at  5,000  ppm  throughout 
lactation  (11%  to  25  %  less  than 
control),  for  Ft  pups  at  5,000  ppm  from 
lactation  day  (LD)  4  through  LD  21  (10% 
to  29%  less  than  control),  and  for  F2 
pups  at  1,500  ppm  on  LD  14  (10%)  and 
LD  21  (12%).  The  developmental 
toxicity  NOAEL  was  500  ppm  (46  mg/ 
kg/day  for  maternal  animals)  and  the 
LOAEL  was  1,500  ppm  (131  mg/kg/day 
for  maternal  animals)  based  on 
decreased  F2  pup  body  weight  in  late 
lactation.  In  a  two-generation 
reproductive  toxicity  study.  Sprague- 
Dawley  rats  (28  per  sex/group)  received 
diphenylamine  (99.8%)  in  the  diet  at 
dose  levels  of  0,  500,  1.500,  or  5,000 
ppm  (0,  40,  115,  or  399  mg/kg/day  for 
Fo  males  and  0,  46,  131,  or  448  mg/kg/ 
day  for  Fq  females,  respectively,  during 
premating).  Compound-related  systemic 
toxicity  was  observed  in  a  dose  related 
manner  among  both  sexes  and 
generations  at  all  dose  levels.  The 
systemic  toxicity  NOAEL  was  less  than 
500  ppm  (40  mg/kg/day  in  males  and  46 
mg/kg/day  in  females)  and  the  LOAEL 
was  less  than  or  equal  to  500  ppm  based 
on  gross  pathological  findings  in  the 
kidney,  liver,  and  spleen. 
Developmental  toxicity  was  observed  at 
1,500  and  5,000  ppm.  as  evidenced  by 
significanUy  decreased  body  weight  for 
Fi  pups  at  5,000  ppm  throughout 
lactation  (11%  to  25  %  less  than 
control),  for  F2  pups  at  5,000  ppm  from 
lactation  day  (LD)  4  through  LD  21  (10% 
to  29%  less  than  control),  and  for  F2 
pups  at  1,500  ppm  on  LD  14  (10%)  and 
LD  21  (12%).  The  developmental 
toxicity  NOAEL  was  500  ppm  (46  mg/ 
kg/day  for  maternal  animals)  and  the 
LOAEL  was  1,500  ppm  (131  mg/kg/day 
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for  mat(  smal  animals)  based  on 
decreas  3d  F2  pup  body  weight  in  late 
lactatio:  1.  Reproductive  toxicity  was 
noted  a:  i  smaller  litter  sizes  at  birth 
(signifii  ant  for  the  F2  litters)  in  both 
generations  at  5,000  ppm.  The 
reproductive  toxicity  NOAEL  was  1,500 
ppm  (1:1  mg/kg/day  for  maternal 
animals)  and  the  LOAEL  was  5,000  ppm 
(448  md/kg/day  for  maternal  animals), 
based  upon  decreased  litter  size  in  both 
general 


)ns. 


IV. 


and  post-natal  sensitivity.  For 
purpose  of  assessing  the  pre-  and  post- 
natal tonicity  of  diphenylamine,  EPA 
has  evaluated  two  developmental  and 
one  repioduction  study.  Based  on 
ciurent  pxicological  data  requirements, 
the  datai  base  for  diphenylamine, 
relative  to  pre-  and  post-natal  toxicity  is 
complete.  However,  as  EPA  fuUy 
implements  the  requirements  of  FQPA, 
additional  data  related  to  the  special 
sensitiv  ty  of  infants  and  children  may 
be  requi  red. 

The  d  ita  provided  no  indication  of 
increase  d  sensitivity  of  rats  or  rabbits  to 
in  utero  and/or  postnatal  exposing  to 
diphenylamine.  The  reproduction  study 
demons  rated  that  the  offspring  were 
less  sen!  itive  than  the  adults  and  there 
was  no  ( levelopmental  toxicity  observed 
in  eithei  the  rat  or  rabbit  developmental 
studies  i  it  any  dose  tested. 

V.  Coi  elusion.  There  is  a  complete 
toxicity  data  base  for  diphenylamine 
and  exp  )sure  data  is  complete  or  is 
estimate  d  based  on  data  that  reasonably 
account;  1  for  potential  exposures. 

2.  Aci  te  risk.  An  acute  dietary  risk 
assessm  mt  was  not  conducted  since  no 
appropr  ate  endpoint  or  NOAEL  could 
be  ident  Red  from  the  available  data.  No 
develop;  nental  toxicity  was  observed  at 
any  dos(i  level  in  the  test  animals.  The 
highest  (loses  tested  were  100  mg/kg/ 
day  in  n  ts  and  300  mg/kg/day  in 
rabbits. 

3.  Chr  jnic  risk.  Using  the  exposure 
assumpt  ons  described  in  this  unit,  EPA 
has  cone  luded  that  aggregate  exposure 
to  diphe  aylamine  from  food  will  utilize 
31.3  peri;ent  of  the  RfD  for  infants  and 
children,  EPA  generally  has  no  concern 
for  expo  iures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  belowi  which  daily  aggregate  dietary 
exposuri  over  a  lifetime  will  not  pose 
apprecia  ble  risks  to  human  health. 
Exposur  5  is  from  food  only  as  drinking 
water  ex  Dosure  is  considered  negligible 
and  ther ;  are  no  residential  uses  and 
consequ  mtly  no  exposure  from  non- 
dietary,  ion-occupational  uses  of  this 
pesticid(  i. 

4.  Short-  or  intermediate-term  risk. 
Short-  01  intermediate-term  non-dietary, 
non-occi  ipational  exposure  scenarios  do 
not  exist  for  diphenylamine  and  a  short- 


or  intermediate-term  aggregate  risk 
assessment  is  not  required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
diphenylamine  residues. 

in.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  qualitative  nature  of  the  residue 
in  plants  and  livestock  is  adequately 
understood  based  on  acceptable  apple, 
ruminant  and  poultry  metabolism 
studies.  The  Agency  has  concluded  that 
the  residue  of  concern  in  plants  and 
livestock  is  diphenylamine  per  se. 

B.  Analytical  Enforcement  Methodology 

The  Food  and  Drug  Administration 
(FDA)  PESTDATA  database  dated  1/94 
(Pam  Vol.  I,  Appendix  I)  indicates  that 
diphenylamine  is  completely  recovered 
using  FT)A  Multiresidue  Protocol  D 
(PAM  I  Section  232.4).  In  addition,  a  gas 
chromatography  {GC)/mass  selective 
detection  (MSD)  method  is  available  for 
the  quantitation  of  diphenylamine 
residues  in  apples  which  should  be 
bridgeable  to  pears. 

Adequate  enforcement  methodology 
(example  -  gas  chromatography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
F*rograms,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703)  305-5229. 

C.  Magnitude  of  Residues 

For  the  purposes  of  this  time-limited 
tolerance,  apple  data  have  been  used  to 
estimate  the  magnitude  of  residues  on 
pears.  The  use  patterns  for  apples  and 
pears  are  identical  and  the  fruit  types 
are  substantially  similar.  Adequate 
magnitude  of  the  residue  data  are 
available  to  support  the  use  on  apples. 
Acceptable  residue  data  depicting 
diphenylamine  residues  in  apples 
following  a  single  posttreatment 
application  at  the  maximum  use  rate 
have  been  submitted,  and  indicate  that 
the  existing  10  ppm  tolerance  for 
diphenylamine  residues  in  apples  is 
also  appropriate  for  pears. 

D.  International  Residue  Limits 

There  are  no  international  residue 
limits  established  for  diphenylamine  on 
pears. 


E.  Rotational  Crop  Restrictions 

Rotational  crop  restrictions  do  not 
apply  for  two  reasons:  (1) 
Diphenylamine  is  used  indoors  only  in 
fruit  packing  houses  as  a  postharvest 
drench  treatment  to  control  scald;  and 
(2)  pears  are  a  perennial  crop  and  are 
not  subject  to  rotational  crop 
restrictions. 

IV.  Conclusion 

Numerous  residues  of  diphenylamine 
have  been  detected  on  pears,  a  use 
which  is  not  registered  and  does  not 
have  an  established  tolerance,  by  the 
United  States  Department  of 
Agriculture's  (USDA)  Pesticide  Data 
Program  (PDP)  in  both  domestic  and 
foreign  pears  due  to  inadvertent  transfer 
of  diphenylamine  residues  from  apples 
to  pears  during  packing.  Public 
reporting  of  PDP  food  residue 
monitoring  occurred  earlier  this  year 
and  in  order  to  prevent  public  concern 
regarding  residues  of  diphenylamine  in 
pears  the  Agency  assessed  the  aggregate 
risk  from  exposure  on  pears,  found  it 
acceptable,  and  proposed  to  establish  a 
time-limited  tolerance  for  this  use  on 
February  19, 1999.  No  comments  were 
received  during  the  15-day  comment 
period. 

The  U.S.  pear  industry  has  asked  the 
IR-4  program  and  pesticide  registrants  to 
generate  the  reports  and  data  required  to 
support  the  establishment  of  a  tolerance 
and  registration  of  diphenylamine  on 
pears.  The  data  generation  have  been 
initiated  and  the  Agency  expects  these 
data  to  be  submitted  in  2  years.  In  the 
meantime,  the  Agency  has  assessed  the 
risk  from  this  use  on  pears  based  on 
bridging  data  from  apples  to  pears  and 
found  that  a  reasonable  certainty  of  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information.  Therefore,  a  time-limited 
tolerance  is  established  for  residues  of 
diphenylamine  in  pears  at  10  ppm,  the 
same  level  as  currently  established  on 
apples,  which  will  expire  on  December 
1,2001. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
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modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regidations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  12,  1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/ or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(1).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location,  telephone  niunber,  and 
e-mail  address:  Rm.  239.  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  HoUins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 


any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Lnformation  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300773A)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  ff  2, 1921  Jeffierson  Davis 
Hwy.,  Arlington,  VA. 

Oojections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-(locket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Reqiurements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  imder  the 


Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pubhc 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28. 
1993).  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d).  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  horn  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entided  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regidation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  natiu^  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
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Todi  y's  rule  does  not  create  an 
unfun(  ed  Federal  mandate  on  State, 
local,  cr  tribal  governments.  The  rule 
does  n  Jt  impose  any  enforceable  duties 
on  the!  e  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Execut  ive  Order  12875  do  not  apply  to 
this  ru  e. 

C.  Exet  -utive  Order  13084 


Und^r  Executive  Order  13084, 

Consultation  and  Coordination 
Iridian  Tribal  Governments  (63  FR 
May  19,  1998).  EPA  may  not 
regulation  that  is  not  required  by 
that  significantly  or  uniquely 
the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substai  itial  direct  compliance  costs  on 
communities,  unless  the  Federal 
govern  nent  provides  the  funds 
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re  presentatives  of  affected  tribal 
govern  nents,  a  simunary  of  the  nature 
concerns,  and  a  statement 
the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
equires  EPA  to  develop  an 
process  permitting  elected 
and  other  representatives  of 
tribal  governments  "to  provide 
I  gful  and  timely  input  in  the 
ment  of  regulatory  policies  on 
that  significantly  or  uniquely 
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Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vni.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroimiental  protection. 
Administrative  practice  and  procedvu-e. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  30,  1999. 
fames  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a),  and 
371. 

2.  Section  180.190  is  revised  to  read 
as  follows: 

§  180.190    Diphenylamine;  tolerances  for 
residues. 

(a)  General.  Tolerances  for  the 
residues  of  the  plant  growth  regulator 
diphenylamine  are  established  as 
follows: 


Commodity 

Parts  per  mil- 
lion 

Apple,  pretiarvest  or 
postharvest,  including 
wraps 

Cattle,  meat  

Goat,  meat 

Horse,  meat 

Stieep,  meat  

10 
0 
0 
0 
0 

(b)  Section  1 8  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved) 

(d)  Indirect  or  inadvertent  residues.  A 
time-limited  tolerance  is  established  for 
the  indirect  or  inadvertent  residues  of 
diphenylamine  in  or  on  the  following 
commodity: 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Pears  

10 

12/1/01 

[FR  Doc.  99-12135  Filed  5-12-99:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFHCE  OF  GOVERNMEffT  ETHICS 

5  CFR  Part  2634 
RIN  3209-AAOO 

Proposed  Revisions  to  ttie  Public 
Financial  Disclosure  Gifts  Waiver 
Provision 

AGENCY:  Office  of  Government  Ethics. 
ACTION:  Proposed  rule  amendments.  " 

SUMMARY:  The  Office  of  Government 
Ethics  (OGE)  is  proposing  to  amend  the 
regulation  which  authorizes  the  Director 
of  OGE  to  grant  a  waiver  of  certain  gift 
disclosure  requirements  for  filers  of  the 
public  financial  disclosure  report  form, 
SF  278.  The  proposed  amendments 
would  permit  the  grant  of  a  waiver,  in 
appropriate  cases,  if  the  basis  of  the 
relationship  between  the  grantor  and 
grantee  of  a  gift  and  the  motivation 
behind  a  gift  are  personal.  The  proposed 
changes  also  would  clarify  that  the 
cover  letter  requesting  a  waiver  will  be 
publicly  available  if  the  Director  of  OGE 
approves  the  waiver  request,  either  in 
whole  or  in  part.  Additionally,  the 
proposed  amendments  would  expressly 
require  that  a  description  of  the  gift  and 
its  value  be  included  in  a  waiver 
request.  Finally,  the  proposed  changes 
would  explicitly  require  that  when  a  gift 
has  multiple  donors,  the  information 
required  to  be  in  a  waiver  request 
pertaining  to  the  donor  must  include  the 
necessary  information  for  each  donor. 
DATES:  Comments  are  invited  and  must 
be  received  on  or  before  July  12,  1999. 
ADDRESSES:  Send  comments  to  the 
Office  of  Government  Ethics.  Suite  500, 
1201  New  York  Avenue,  NW.. 
Washington,  DC  20005-3917.  Attention: 
Judy  H.  Mann.  Comments  may  also  be 
sent  electronically  to  OGE's  Internet  E- 
mail  address:  usoge@oge.gov.  For  E-mail 
messages,  the  subject  line  should 
include  the  following  reference — 
"Proposed  revisions  to  the  public 
financial  disclosure  gifts  waiver 
provision." 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
H.  Mann,  Attorney- Advisor,  or  Norman 


B.  Smith,  Senior  Associate  General 
Counsel,  Office  of  Government  Ethics; 
telephone:  202-208-8000;  TDD:  202- 
208-8025;  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  proposing  to 
amend  the  executive  branch  regulation 
which  requires  the  disclosure  of  certain 
gifts  received  by  the  filers  of  the 
Standard  Form  (SF)  278  Public 
Financial  Disclosiu-e  Report  forms,  their 
spouses,  and  their  dependent  children. 
Title  I  of  the  Ethics  in  Government  Act 
of  1978  (the  Ethics  Act),  5  U.S.C. 
appendix,  title  I,  sets  forth  the 
requirements  which  govern  the 
reporting  of  gifts  on  the  public  financial 
disclosure  reports  (SF  278).  Specifically, 
5  U.S.C.  app.,  section  102(a)(2)  requires 
the  reporting  of  gifts  on  public  financial 
disclosure  report  forms  but  also 
includes,  at  paragraph  (a)(2)(C), 
authority  for  granting  a  waiver  which 
permits  the  nondisclosure  of  certain 
gifts  on  the  SF  278.  The  Office  of 
Government  Ethics  has  issued 
regulations  at  5  CFR  2634.304  that 
establish  guidelines  clarifying  the  gift 
reporting  requirements  set  forth  in  the 
Ethics  Act.  Section  2634.304(f)  includes 
the  procedures  for  requesting  a  waiver 
of  reporting  for  executive  branch  filers 
and  the  factors  which  the  Director  of 
OGE  considers  in  determining  whether 
to  issue  a  waiver. 

Under  5  CFR  2634.304,  a  person  who 
files  an  SF  278  is  required  to  report 
certain  gifts  that  he,  his  spouse,  or  his 
dependent  child  receives.  Section 
2634.304  permits  a  filer  not  to  disclose 
certain  gifts  if  the  filer  receives  a  waiver. 
The  filer  must  submit  a  written  request 
for  a  waiver  through  his  agency  to  the 
Director  of  the  Office  of  Govermnent 
Ethics,  who  determines  whether  to  issue 
the  waiver.  If  the  OGE  Director  issues 
the  waiver,  the  filer  is  not  required  to 
disclose  the  gift  or  gifts  for  which  he 
receives  the  waiver  on  his  SF  278,  nor 
is  he  required  to  aggregate  those  gifts  for 
reporting  purposes.  However,  the 
request  cover  letter  is  publicly  available. 

Currently,  in  order  to  grant  a  waiver 
under  §  2634.304(f)(1),  the  Director  must 
determine  that  both  the  basis  of  the 
relationship  between  the  grantor  and  the 
grantee  and  the  motivation  behind  the 
gift  are  entirely  personal  and  that  no 
coimtervailing  public  purpose  requires 
public  disclosure  of  the  nature,  source, 
and  value  of  the  gift.  One  of  the 
proposed  amendments  would  address 


the  requirement  that  the  basis  of  the 
relationship  between  the  grantor  and  the 
grantee  and  the  motivation  behind  the 
gift  be  "entirely  personal."  The 
experience  of  OGE  over  the  years  has 
demonstrated  that  in  some  situations,  a 
filer  has  a  predominantly  social 
relationship  with  a  grantor  of  a  gift,  but 
has  met  the  grantor  through  a  business 
relationship,  often  in  connection  with  a 
spouse's  business  activities.  Requests 
for  waivers  in  these  circumstances  most 
often  occur  when  the  filer  receives  a  gift 
for  a  wedding  or  other  similar  social 
occasion.  However,  these  circimistances 
might  be  construed  as  not  "entirely 
personal"  under  §  2634.304(f)(l)(i).  The 
proposed  rule  would  permit  the  Director 
to  grant  a  waiver  of  reporting  if  he 
determines  that  the  basis  of  the 
relationship  between  the  grantor  and  the 
grantee  and  the  motivation  behind  the 
gift  are  "personal,"  rather  than  "entirely 
personal,"  provided  that  no 
counter/ailing  public  purpose  requires 
public  reporting.  Thus,  in  the  situation 
described  above,  the  Director  could 
grant  a  waiver  because  the  relationship 
between  the  grantor  and  grantee  and  the 
motivation  behind  the  gift  may  be 
construed  as  personal.  The  proposed 
rule  would  give  OGE  some  flexibility  in 
granting  waivers  in  such  appropriate 
cases. 

In  the  legislative  history  of  the  Ethics 
Act,  the  Senate  Committee  on 
Governmental  Affairs  described  its 
intention  that  waivers  be  used 
infi^quently.  S.  Rep.  No.  95-170  at  116 
(1977).  The  proposed  rule  would  remain 
consistent  with  the  Committee's  intent. 
The  Office  of  Government  Ethics  has 
received  a  small  number  of  waiver 
requests  each  year  and  does  not  expect 
that  there  will  be  an  overall  increase  in 
the  number  of  requests  received,  or 
much  of  an  increase  in  waivers  granted, 
as  a  result  of  the  proposed  rule. 

Under  §  2634.304(f)(2),  members  of 
the  public  can  access  the  cover  letter 
requesting  a  waiver  if  the  Director  of 
OGE  approves  the  waiver  request. 
Public  availability  of  the  cover  letter  is 
subject  to  the  public  disclosure 
requirements  in  5  CFR  2634.603.  The 
Office  of  Government  Ethics  proposes  to 
amend  §2634. 304(f)(2)  by  adding 
language  to  clarify  that  the  cover  letter 
of  a  waiver  request  will  be  publicly 
available  when  the  Director  of  OGE  has 
granted  either  a  partial  or  complete 
approval  of  the  waiver  request.  In  such 
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cases,  ai  item  or  items  contained  in  the 
waiver  i  equest  for  which  the  waiver  was 
granted  will  not  appear  on  the  SF  278. 
Any  itei  n  or  items  contained  in  the 
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or  which  the  Director  of  OGE 
jrant  a  waiver  will  be  listed  on 
the  SF  :  78.  If  the  Director  of  OGE  denies 
the  com  alete  request,  the  item  or  items 
for  whitth  the  waiver  was  requested  will 
be  contained  in  the  SF  278,  and  the 

er  requesting  the  waiver  will 
blicly  available.  This  proposed 
ent  does  not  alter  OGE's  ciurent 
regarding  the  disclosure  of  the 
ter  requesting  a  waiver;  it 
ill  clarify  that  the  public  can 
e  cover  letter  of  waiver  requests 
h  the  Director  of  OGE  has 

,  ither  full  or  partial  approval. 

The  p  roposed  rule  would  also  amend 
§  2634.3  04(f)(3)  to  expressly  require  a 
filer  to  <  lescribe  the  gift  for  which  he  is 
seeking  a  waiver.  Section  2634.304(f)(3) 
sets  fort  1  specific  requirements  for  the 
content  i  of  a  waiver  request  by  the  filer, 
as  suboi  itted  through  his  agency  to  OGE. 
The  file  r  must  include  in  a  waiver 
request  the  identity  and  occupation  of 
the  don  )r,  in  addition  to  a  statement 
concern  ing  the  relationship  between  the 
donor  aid  the  filer,  as  described  above. 
The  req  lest  also  must  contain  a 
statement  concerning  any  involvement 
of  the  di  mor  with  the  filer's  agency.  The 
current  regulation  does  not  expressly 
require  he  filer  to  describe  the  gift  or 
list  its  V  alue  in  the  waiver  request. 
Althouj  h  most  filers  do  include  a 
descripl  ion  of  the  gift  and  its  value  in 
their  wj  iver  requests,  in  order  to 
elimina  e  any  ambiguity  concerning 
whethei  this  basic  information  is 
require(  ,  we  are  proposing  to  add  a  new 
paragraph  (f)(3)(ii){D)  to  explicitly 
require  that  the  filer  include  both  a 
description  of  the  gift  and  its  value  in 
the  wai'  'er  request.  The  proposed  rule 
would  I  e  consistent  with  the  general 
requirement  under  §  2634.304  that  an 
SF  278  filer  report  a  description,  as  well 
as  the  value,  of  certain  gifts.  Moreover, 
knowin  >  the  nature  and  value  of  the  gift 
will  ass  St  OGE  in  determining  whether 
there  is  a  coimtervailing  public  purpose 
requirir  g  public  disclosure. 

Unde  •  §  2634.304(f)(3),  a  filer  who 
request!  a  waiver  of  reporting  certain 
gifts  mi  st  provide  specified  information 
about  ti  e  donor  of  each  gift  for  which 
a  waive  r  is  requested.  Included  in  the 
proposed  revisions  to  §  2634.304(f)(3)  is 
a  new  p  iragraph  (f)(3)(iii),  which  would 
explicit  y  require  that  when  a  gift  for 
which  i  waiver  is  requested  has  more 
than  on  3  donor,  a  filer  must  provide  the 
require!  I  information  with  respect  to 
each  donor  of  the  gift.  This  is  not  a  new 
require!  aent.  The  proposed  rule  merely 
serves  a  s  a  technical  clarification  of  an 


existing  requirement  under  the  current 
rule. 

The  proposed  revisions  to 
§  2634.304(f)(3)  also  include  a 
restructuring  of  that  provision  and  the 
correction  of  a  typographical  error. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Interested  persons  are  invited  to 
submit  written  comments  to  OGE  on 
this  proposed  regulation,  to  be  received 
on  or  before  July  12,  1999.  The  Office 
of  Government  Ethics  will  review  all 
comments  received  and  consider  any 
modifications  to  this  rule  as  proposed 
which  appear  warranted  before  adopting 
the  final  rule  on  this  matter. 

Executive  Order  12866 

In  promulgating  this  proposed  nde, 
the  Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  These  proposed 
amendments  have  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  Executive  order,  since  they 
au^e  not  deemed  "significant" 
thereunder. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  departments  and 
agencies  and  certain  of  their  employees 
who  file  SF  278  reports. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply  to 
these  proposed  amendments  because 
they  do  not  contain  information 
collection  requirements  that  require 
approval  of  the  Office  of  Management 
and  Budget. 

List  of  Subiects  in  5  CFR  Part  2634 

Certificates  of  divestiture.  Conflict  of 
interests.  Government  employees, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Trusts  and  trustees. 

Approved:  May  6,  1999. 
Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  proposes  to  amend 
part  2634  of  subchapter  B  of  chapter 
XVI  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  2634— [AMENDED] 

1.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  26  U.S.C.  1043; 
E.O.  12674,  54  PR  15159,  3  CFR,  1989  Comp.. 
p.  215,  as  modified  by  E.O.  12731,  55  FR 
42547,  3  CFR,  1990  Comp.,  p.  306. 

2.  Section  2634.304  is  amended  by: 

a.  Revising  paragraph  (f)(l)(i); 

b.  Adding  an  Example  after  paragraph 

(f)(l)(ii): 

c.  Revising  paragraph  (f)(2);  and 

d.  Revising  paragraph  (f)(3). 

The  revisions  and  addition  read  as 
follows: 

§  2634.304    Gifts  and  reimbursements. 

***** 
te\  *    *    */.i'\*    *    * 

(i)  Both  the  basis  of  the  relationship 
between  the  grantor  and  the  grantee  and 
the  motivation  behind  the  gift  are 
personal;  and 

(ii)*  *  * 

Example  to  paragraph  (f)(J).  i.  The 
Secretary  of  Education  and  her  spouse 
receive  the  following  two  wedding  gifts: 

A.  Gift  1 — A  crystal  decanter  valued  at 
$285  from  the  Secretary's  former  college 
roommate  and  lifelong  friend,  who  is  a  real 
estate  broker  in  Wyoming. 

B.  Gift  2 — A  gift  of  a  print  valued  at  $300 
from  a  business  partner  of  the  spouse,  who 
owns  a  catering  company. 

ii.  Under  these  circumstances,  the  Director 
of  OGE  will  consider  a  request  for  a  waiver 
of  reporting  for  each  of  these  gifts. 

(2)  Public  disclosure  of  waiver 
request.  If  approved  in  whole  or  in  part, 
the  cover  letter  requesting  the  waiver 
shall  be  subject  to  the  public  disclosure 
requirements  in  §  2634.603  of  this  part. 

(3)  Procedure,  (i)  A  public  filer 
seeking  a  waiver  under  this  paragraph 
(f)  shall  submit  a  request  to  die  Office 
of  Government  Ethics,  through  his 
agency.  The  request  shall  be  made  by  a 
cover  letter  which  identifies  the  filer 
and  his  position  and  which  states  that 

a  wciiver  is  requested  under  this  section. 

(ii)  On  an  enclosure  to  the  cover 
letter,  the  filer  shall  set  forth: 

(A)  The  identity  and  occupation  of  the 
donor; 

(B)  A  statement  that  the  relationship 
between  the  donor  and  the  filer  is 
personal  in  nature; 

(C)  A  statement  that  neither  the  donor 
nor  any  person  or  organization  who 
employs  the  donor  or  whom  the  donor 
represents,  conducts  or  seeks  business 
with,  engages  in  activities  regulated  by, 
or  is  directly  affected  by  action  taken  by, 
the  agency  employing  the  filer.  If  the 
preceding  statement  cannot  be  made 
without  qualification,  the  filer  shall 
indicate  those  qualifications,  along  with 
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a  statement  demonstrating  that  he  plays 
no  role  in  any  official  action  which 
might  directly  affect  the  donor  or  any 
organization  for  which  the  donor  works 
or  serves  as  a  representative;  and 

(D)  A  brief  description  of  the  gift  and 
the  value  of  the  gift. 

(iii)  With  respect  to  the  information 
required  in  paragraph  (f)(3)(ii)  of  this 
section,  if  a  gift  has  more  than  one 
donor,  the  filer  shall  provide  the 
necessary  information  for  each  donor. 

(FR  Doc.  99-12047  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  6345-01-U 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1079 

[DA-99-02] 

Milk  kx  the  Iowa  Marketing  Area;  Nottee 
of  Reopening  and  Extension  of  Time 
for  Filing  Commente 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Reopening  and  Extension  of 
Time  for  Filing  Comments. 

SUMMARY:  This  document  reopens  and 
extends  the  time  for  filing  comments  on 
a  proposed  revision  to  reduce  the 
percentage  of  a  supply  plant's  receipts 
that  must  be  delivered  to  fluid  milk 
plants  to  qualify  a  supply  plant  for 
pooling  under  the  Iowa  Federal  milk 
order. 

DATES:  Comments  are  now  due  on  or 
before  June  14, 1999. 

A[>ORESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Programs,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456.  Advance,  unofficial  copies  may  be 
faxed  to  (202)  690-0552  or  e-mailed  to 

OFB FMMO Comments@usda.gov. 

Reference  should  be  made  to  the  title  of 
action  and  docket  number.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  in  the  Dairy  Programs  offices 
dimng  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Programs, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
2357,  e-mail  address 
connie.brenner@usda.gov. 
SUPPLEMENTARY  INFORMATION: 
Prior  documents  in  this  proceeding: 


Proposed  Rule:  Issued  April  14,  1999; 
published  April  19, 1999  (64  FR  19071). 

Notice  is  hereby  given  that  the  time 
for  filing  comments  on  the  proposed 
revision  of  the  percentage  of  a  supply 
plant's  receipts  that  must  be  delivered 
to  fluid  milk  plants  to  qualify  a  supply 
plant  for  pooling  under  the  Iowa  Federal 
milk  order  is  hereby  reopened  and 
extended.  The  comment  period  closed 
on  April  26. 1999.  Comments 
concerning  the  months  of  June,  July, 
and  August  will  now  be  accepted 
through  June  14, 1999. 

On  the  basis  of  the  original  request  for 
revision  and  one  comment  filed  in 
partial  support  of  the  proposed  revision, 
USDA  is  reducing  the  supply  plant 
shipping  percentages  by  10  percentage 
points  for  the  months  of  April  and  May, 
and  by  5  percentage  points  for  the 
month  of  Jime.  These  revisions 
concerning  supply  plant  shipping 
percentages  are  published  separately  in 
the  Federal  KegMer.  A  reduction  of  10 
percentage  points  fcH-  the  months  of 
April  through  August  1999  was 
requested  by  Beatrice  Cheese,  Inc.  A 
comment,  filed  on  behalf  of  Anderson- 
Erickspn  Dairy  Company,  argued  that 
the  milk  supply  situation  in  the  Iowa 
market  is  too  volatile  at  present  to  be 
able  to  deterraiae  whether  the  requested 
reduction  in  the  pool  supply  plant 
shipping  percentage  for  the  months  of 
June,  July,  and  August  is  appropriate. 
Therefore,  a  decision  on  whether  to 
revise  the  shipping  percentage  for  the 
months  of  July  and  August  and  to 
further  revise  the  shipping  percentage 
for  the  month  of  June  will  be  made  after 
the  close  of  the  reopened  comment 
period. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Maii^eting 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
ndes  of  practice  and  procediue 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders. 
Dated:  May  7, 1999. 
Richard  M.  McKee, 

Deputy  Administrator,  Dairy  Programs. 
[FR  Doc.  99-12145  Filed  5-12-99;  8:45  am) 
BILUNG  COOE  3410-02-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admini6tratk>n 
14  CFR  Part  25 

[Docket  No.  NM155;  Notice  No.  25-99-03- 

SC] 

Special  Conditkxte:  Boeing  Model  767- 
300  Sariea  Airplanae;  Seata  With 
Inflatable  Lapbetta 

ASENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  Boeing  Model  767-300 
series  airplanes.  These  airplanes  as 
modified  by  Am-Safe,  Inc.  will  have 
novel  and  unusual  design  features 
associated  with  seats  with  inflatable 
lapbelts.  The  applicable  airworthiness 
r^ulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  The  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  estabhshed 
by  the  existing  airworthiness  standards. 

DATES:  Comments  must  be  received  on 
or  before  June  28,  1999. 
ADBRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  (ANM-7),  Docket  No.  NM155, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4506;  or  delivered 
in  duplicate  to  the  Office  of  the  Regional 
Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM155.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Gardlin,  Airframe  and  Cabin  Safety 
Branch,  ANM— 115,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (206)  227-2136;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
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received  on  or  before  the  closing  date 
for  conn  nents  will  be  considered  by  the 
Adminii  itrator.  The  proposals  described 
in  this  r  otice  may  be  changed  in  light 
of  the  cc  mments  received.  All 
conimei  ts  received  will  be  available  in 
the  Rule  s  Docket  for  examination  by 
interest(  d  persons,  both  before  and  after 
the  clos  ng  date  for  comments.  A  report 
summar  zing  each  substantive  public 
contact  vith  FAA  personnel  concerning 
this  rule  making  will  be  hied  in  the 
docket,  'ersons  wishing  the  FAA  to 
acknow  edge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  in(  ;lude  with  those  comments  a 
self-add  "essed,  stamped  postcard  on 
which  t]  le  following  statement  is  made: 
"Comm  ints  to  Docket  No.  NM155."  The 
postcarc  will  be  date  stamped  and 
rettuuec  to  the  commenter. 

Backgrc  und 

On  MiircK  8, 1999,  Am-Safe  Inc. 
applied  for  a  supplemental  type 
certific^e  to  install  inflatable  lapbelts 
for  head!  injiuy  protection  on  certain 
seats  in  Boeing  Model  767-300  series 
airplanes.  The  Model  767-300  series 
airplane  is  a  swept-wing,  conventional- 
tail,  twii  i-engine,  tiubofan-powered 
transport.  The  inflatable  lapbelt  is 
designed  to  limit  occupant  forward 
excm-sim  in  the  event  of  an  accident. 
This  wiD  reduce  the  potential  for  head 
injiuy,  tnereby  reducing  the  Head  Injury 
Criteria  (HIC)  measurement.  The 
inflatable  lapbelt  behaves  similarly  to  an 
automotive  airbag,  but  in  this  case  the 
airbag  is  integrated  into  the  lapbelt,  and 
deploysjaway  from  the  seated  occupant. 
While  ajrbags  are  now  standard  in  the 
automoBve  industry,  the  use  of  an 
inflatable  lapbelt  is  novel  for 
commer  :ial  aviation. 

Title    4  Code  of  Federal  Regulations 
(14  CFR  25.785  requires  that  occupants 
be  prote  :ted  from  head  injury  by  either 
the  elim  [nation  of  any  injurious  object 
within  t  le  striking  radius  of  the  head, 
or  by  padding.  Traditionally,  this  has 
requirec  a  set  back  of  35"  from  any 
bulkhea  i  or  other  rigid  interior  featiu-e 
or,  whei  e  not  practical,  specified  types 
of  padd  ng.  The  relative  effectiveness  of 
these  mi  sans  of  injury  protection  was  not 
quantifi  ;d.  With  the  adoption  of 
Amendment  25-64  to  14  CFR  part  25,  a 
new  stai  idard  that  quantifies  required 
head  inj  luy  protection  was  created. 

Title    4  CFR  25.562  specifies  that 
djmamii :  tests  must  be  conducted  for 
each  seat  type  installed  in  the  airplane. 
In  parti(  ular,  the  regulations  require 
that  per  ions  not  suffer  serious  head 
injury  u  ader  the  conditions  specified  in 
the  tests ,  and  that  a  HIC  measurement 
of  not  m  ore  than  1 ,000  units  be 
recorded,  should  contact  with  the  cabin 


interior  occur.  While  the  test  conditions 
described  in  this  section  are  specific,  it 
is  the  intent  of  the  requirement  that  an 
adequate  level  of  head  injury  protection 
be  provided  for  crash  severity  up  to  and 
including  that  specified. 

While  Amendment  25-64  is  not  part 
of  the  Model  767-300  certification  basis, 
it  is  recognized  that  the  installation  of 
inflatable  lapbelts  will  eventually  be 
proposed  for  airplanes  that  do  include 
this  requirement.  In  addition  HIC  is  the 
only  available  quantifiable  measiu^  of 
head  injury  protection.  Therefore,  the 
FAA  will  require  that  a  HIC  of  less  than 
1000  be  demonstrated  for  occupants  of 
seats  incorporating  the  inflatable 
lapbelt. 

Because  §25.562  and  associated 
guidance  do  not  adequately  address 
seats  with  inflatable  lapbelts,  the  FAA 
recognizes  that  appropriate  pass/fail 
criteria  need  to  be  developed  that  do 
fully  address  the  safety  concerns 
specific  to  occupants  of  these  seats. 

The  inflatable  lapbelt  has  two 
potential  advantages  over  other  means 
of  head  impact  protection.  First,  it  can 
provide  essentially  equivalent 
protection  for  occupants  of  all  statiwe, 
and  second,  it  can  provide  significantly 
greater  protection  than  would  be 
expected  with  energy  absorbing  pads, 
for  example.  These  are  significant 
advantages  from  a  safety  standpoint, 
since  such  devices  will  likely  provide  a 
level  of  safety  that  exceeds  the 
minimum  standards  of  the  Federal 
Aviation  Regulations  (FAR).  Conversely, 
airbags  in  general  are  active  systems, 
and  must  be  reUed  upon  to  activate 
properly  when  needed,  as  opposed  to  an 
energy  absorbing  pad  or  upper  torso 
restraint  that  is  passive,  and  always 
available.  These  potential  advantages 
must  be  balanced  against  the  potential 
problems  in  order  to  develop  standards 
that  will  provide  an  equivalent  level  of 
safety  to  that  intended  by  the 
regulations. 

The  FAA  has  considered  the 
installation  of  inflatable  lapbelts  to  have 
two  primary  safety  concerns:  first,  that 
they  perform  properly  under  foreseeable 
operating  conditions,  and  second  that 
they  do  not  perform  in  a  manner  or  at 
such  times  as  would  constitute  a  hazard 
to  the  airplane  or  occupants.  This  latter 
point  has  the  potential  to  be  the  more 
rigorous  of  the  requirements,  owing  to 
the  active  nature  of  the  system.  With 
this  philosophy  in  mind,  the  FAA  has 
considered  the  following  as  a  basis  for 
the  special  conditions. 

The  inflatable  lapbelt  will  rely  on 
electronic  sensors  for  signaling  and    • 
pyrotechnic  charges  for  activation  so 
that  it  is  available  when  needed.  These 
same  devices  could  be  susceptible  to 


inadvertent  activation,  causing 
deployment  in  a  potentially  unsafe 
manner.  The  consequences  of  such 
deployment  must  be  considered  in 
establishing  the  reliability  of  the  system. 
Am-Safe,  Inc.  must  substantiate  that  the 
effects  of  an  inadvertent  deployment  in 
flight  are  either  not  a  hazard  to  the 
airplane,  or  that  such  deployment  is  an 
extremely  improbable  occurrence  (less 
than  10  '^  per  flight  hour).  The  effect  of 
an  inadvertent  deployment  on  a 
passenger  or  crewmember  that  might  be 
positioned  close  to  the  airbag  should 
also  be  considered.  The  person  could  be 
either  standing  or  sitting.  A  minimum 
reliability  level  will  have  to  be 
established  for  this  case,  depending 
upon  the  consequences,  even  if  the 
effect  on  the  airplane  is  negligible. 

The  potential  for  an  inadvertent 
deployment  could  be  increased  as  a 
result  of  conditions  in  service.  The 
installation  must  take  into  account  wear 
and  tear  so  that  the  likelihood  of  an 
inadvertent  deployment  is  not  increased 
to  an  unacceptable  level.  In  this  context, 
an  appropriate  inspection  interval  and 
self-test  capability  are  considered 
necessary.  Other  outside  influences  are 
lightning  and  high  intensity 
electromagnetic  fields  (HIRF).  Since  the 
sensors  that  trigger  deployment  are 
electronic,  they  must  be  protected  from 
the  effects  of  these  threats.  Existing 
Special  Conditions  No.  25-ANM-18 
regarding  lightning  and  HIRF  are 
therefore  applicable.  For  the  purposes  of 
compliance  with  those  special 
conditions,  if  inadvertent  deployment 
could  cause  a  hazard  to  the  airplane,  the 
airbag  is  considered  a  critical  system;  if 
inadvertent  deplojonent  could  cause 
injuries  to  persons,  the  airbag  should  be 
considered  an  essential  system.  Finally, 
the  airbag  installation  should  be 
protected  from  the  effects  of  fire,  so  that 
an  additional  hazard  is  not  created  by, 
for  example,  a  rupture  of  the 
pyrotechnic  squib. 

In  order  to  be  an  effective  safety 
system,  the  airbag  must  fimction 
properly  and  must  not  introduce  any 
additional  hazards  to  occupants  as  a 
result  of  its  functioning.  There  are 
several  areas  where  the  airbag  differs 
from  traditional  occupant  protection 
systems,  and  requires  special  conditions 
to  ensure  adequate  performance. 

Because  the  airbag  is  essentially  a 
single  use  device,  there  is  the  potential 
that  it  could  deploy  imder  crash 
conditions  that  are  not  sufficiently 
severe  as  to  require  head  injiuy 
protection  from  the  airbag.  Since  an 
actual  crash  is  frequently  composed  of 
a  series  of  impacts,  this  could  render  the 
airbag  useless  if  a  larger  impact  follows 
the  initial  impact.  This  situation  does 
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not  exist  with  energy  absorbing  pads  or 
upper  torso  restraints,  which  tend  to 
provide  protection  proportional  to  the 
severity  of  the  impact.  Therefore,  the 
airbag  installation  should  be  such  that 
the  airbag  will  provide  protection  when 
it  is  required,  and  will  not  expend  its 
protection  when  it  is  not  needed.  There 
is  no  requirement  for  the  airbag  to 
provide  protection  for  multiple  impacts, 
where  more  than  one  impact  would 
require  protection. 

Since  each  occupant's  restraint 
system  provides  protection  for  that 
occupant  only,  the  installation  must 
address  seats  that  are  luioccupied.  It 
will  be  necessary  to  show  that  the 
required  protection  is  provided  for  each 
occupant  regardless  of  the  niunber  of 
occupied  seats,  and  considering  that 
unoccupied  seats  may  have  lapbelts  that 
are  buckled. 

Since  a  wide  range  of  occupants  could 
occupy  a  seat,  the  inflatable  lapbelt 
should  be  effective  for  a  wide  range  of 
occupants.  The  FAA  has  historically 
considered  the  range  from  the  5th 
percentile  female  to  the  95th  percentile 
male  as  the  range  of  occupants  that  must 
be  taken  into  account.  In  this  case,  the 
FAA  is  proposing  consideration  of  a 
larger  range  of  occupants,  due  to  the 
nature  of  the  lapbelt  installation  and  its 
close  proximity  to  the  occupant.  In  a 
similar  vein,  these  persons  could  have 
assumed  the  brace  position,  for  those 
accidents  where  an  impact  is 
anticipated.  Test  data  indicate  that 
occupants  in  the  brace  position  do  not 
require  supplemental  protection,  and  so 
it  would  not  be  necessary  to  show  that 
the  inflatable  lapbelt  will  enhance  the 
brace  position.  However,  the  inflatable 
lapbelt  must  not  introduce  a  hazard  in 
that  case  by  deploying  into  the  seated, 
braced  occupant. 

Another  area  of  concern  is  the  use  of 
seats  so  equipped  by  children  whether 
lap-held,  in  approved  child  safety  seats, 
or  occupying  the  seat  directly.  The 
installation  needs  to  address  the  use  of 
the  inflatable  lapbelt  by  children,  either 
by  demonstrating  that  it  will  function 
properly,  or  by  adding  appropriate 
limitation  on  usage. 

Since  the  inflatable  lapbelt  will  be 
electrically  powered,  there  is  the 
possibiUty  that  the  system  could  fail 
due  to  a  separation  in  the  fuselage. 
Since  this  system  is  intended  as  crash/ 
post-crash  protection  means,  failure  due 
to  fuselage  separation  is  not  acceptable. 
As  with  emergency  lighting,  the  system 
should  function  properly  if  such  a 
separation  occurs  at  any  point  in  the 
fuselage.  A  separation  that  occurs  at  the 
location  of  the  inflatable  lapbelt  would 
not  have  to  be  considered. 


Since  the  inflatable  lapbelt  is  likely  to 
have  a  large  volume  displacement,  the 
inflated  bag  could  potentially  impede 
egress  of  passengers.  Since  the  bag 
deflates  to  absorb  energy,  it  is  likely  that 
an  inflatable  lapbelt  would  be  deflated 
at  the  time  that  persons  would  be  trying 
to  leave  their  seats.  Nonetheless,  it  is 
considered  appropriate  to  specify  a  time 
interval  after  which  the  inflatable 
lapbelt  may  not  impede  rapid  egress. 
Ten  seconds  has  been  chosen  as  a 
reasonable  time  since  this  corresponds 
to  the  maximum  time  allowed  for  an 
exit  to  be  openable.  In  actuality,  it  is 
unlikely  that  an  exit  would  be  prepared 
this  quickly  in  an  accident  severe 
enough  to  warrant  deployment  of  the 
inflatable  lapbelt,  and  the  inflatable 
lapbelt  will  likely  deflate  much  quicker 
than  ten  seconds. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Am-Safe,  Inc.  must  show  that 
the  Model  767-300  series  airplanes,  as 
changed,  continue  to  meet  the 
apphcable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AlNM  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AlNM  are  as  follows: 
Amendments  25-1  through  25-45  with 
exceptions.  The  U.S.  type  certification 
basis  for  the  Model  767-300  is 
established  in  accordance  with  14  CFR 
21.29  and  21.17  and  the  type 
certification  application  date.  The  U.S. 
type  certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No.  AlNM. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  Boeing  Model  767-300 
series  airplanes  because  of  a  novel  or 
imusual  design  featiue,  special 
conditions  are  prescribed  under  the 
provisions  of  14  CFR  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  767-300 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  noise  certification 
requirements  of  14  CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
after  public  notice,  as  required  by  14 
CFR  11.28  and  11.29(b),  and  become 
part  of  the  type  certification  basis  in 
accordance  with  14  CFR  21.101(b)(2). 


Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of§21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  767-300  series  airplanes 
will  incorporate  the  following  novel  or 
unusual  design  features:  Am-Safe,  Inc. 
is  proposing  to  install  an  inflatable 
lapbelt  on  certain  seats  of  Boeing  Model 
767-300  series  airplanes,  in  order  to 
reduce  the  potential  for  head  injury  in 
the  event  of  an  accident.  The  inflatable 
lapbelt  works  similar  to  an  automotive 
airbag,  except  that  the  airbag  is 
integrated  with  the  lap  belt  of  the 
restraint  system. 

The  FAR  states  the  performance 
criteria  for  head  injiuy  protection  in 
objective  terms.  However,  none  of  these 
criteria  are  adequate  to  address  the 
specific  issues  raised  concerning  seats 
with  inflatable  lapbehs.  The  FAA  has 
therefore  determined  that,  in  addition  to 
the  requirements  of  14  CFR  part  25, 
special  conditions  are  needed  to  address 
requirements  particular  to  installation  of 
seats  with  inflatable  lapbelts. 

Accordingly,  in  addition  to  the 
passenger  injury  criteria  specified  in  14 
CFR  25.785,  these  special  conditions  are 
proposed  for  the  Boeing  Model  767-300 
series  airplanes  equipped  with 
inflatable  lapbelts.  Other  conditions 
may  be  developed,  as  needed,  based  on 
further  FAA  review  and  discussions 
with  the  manufacturer  and  civil  aviation 
authorities. 

Discussion 

From  the  standpoint  of  a  passenger 
safety  system,  the  airbag  is  unique  in 
that  it  is  both  an  active  and  entirely 
autonomous  device.  While  the 
automotive  industry  has  good 
experience  with  airbags,  the  conditions 
of  use  and  reliance  on  the  airbag  as  the 
sole  means  of  injury  protection  are  quite 
different.  In  automobile  installations, 
the  airbag  is  a  supplemental  system  and 
works  in  conjunction  with  an  upper 
torso  restraint.  In  addition,  the  crash 
event  is  more  definable  and  of  typically 
shorter  duration,  which  can  simplify  the 
activation  logic.  The  airplane-operating 
enviromnent  is  also  quite  different  from 
automobiles  and  includes  the  potential 
for  greater  wear  and  tear,  and 
unanticipated  abuse  conditions  (due  to 
galley  loading,  passenger  baggage,  etc.); 
airplanes  also  operate  where  exposure 
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to  high  ntensity  electromagnetic  fields 
could  aifect  the  activation  system. 
The  fdllowing  proposed  special 
conditic  ns  can  be  characterized  as 
address  ng  either  the  safety  performance 
of  the  S3  stem,  or  the  system's  integrity 
against  nadvertent  activation.  Because  a 
crash  re  quiring  use  of  the  airbags  is  a 
relatively  rare  event,  and  because  the 
consequences  of  an  inadvertent 
activation  are  potentially  quite  severe, 
these  latter  requirements  are  probably 
the  more  rigorous  from  a  design 
standpoint. 

Applicaiiility 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
767-300  series  airplanes.  Should  Am- 
Safe,  Inc.  apply  at  a  later  date  for  a 
suppleimental  type  certificate  to  modify 
any  othf  r  model  included  on  Type 
Certificate  No.  AlNM  to  incorporate  the 
same  ncvel  or  unusual  design  featiu-e, 
the  spec  ial  conditions  would  apply  to 
that  mo  iel  as  well  under  the  provisions 
of  §21.1  01(a)(1). 

CoDclw  ion 

This  i  ction  affects  only  certain  novel 
or  imus  lal  design  features  on  the 
Boeing  Model  767-300  series  airplanes. 
It  is  not  a  rule  of  general  applicability, 
and  it  a  fects  only  the  applicant  who 
applied  to  the  FAA  for  approval  of  these 
featiues  on  the  airplane. 

List  of  S  ubjects  in  14  CFR  Part  25 

trmsportation.  Aircraft.  Aviation 


Air 
safety, 

The 
propose  d 
follows 


i  afety.  Reporting  and 
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special  conditions  is  as 
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consist( 
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tate 


Autho  ity:  49  U.S.C.  106(g),  40113,  44701. 
44702.41704. 

The  Pro  posed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 

special  conditions  as  part  of 
certification  basis  for  the 
^odel  767-300  series  airplanes 
with  inflatable  lapbelts 
by  Am-Safe,  Inc. 
With  Inflatable  Lapbelts.  It 
shown  that  the  inflatable 
»vill  deploy  and  provide 

under  crash  conditions 
is  necessary  to  prevent  serious 
injury.  The  means  of  protection 
into  consideration  a  range  of 
irom  a  two-year-old  child  to  a 
1  line  percentile  male.  The 
lapbelt  must  provide  a 
consist(  int  level  of  energy  absorption 
out  that  range.  The  following 
situatio  IS  must  be  considered: 


a.  The  seat  occupant  is  holding  an 
infant, 

b.  The  seat  occupant  is  a  child  in  a 
child  restraint  device, 

c.  The  seat  occupant  is  a  child  not 
using  a  child  restraint  device. 

2.  The  inflatable  lapbelt  must  provide 
adequate  protection  for  each  occupant 
regardless  of  the  number  of  occupants  of 
the  seat  assembly,  considering  that 
unoccupied  seats  may  have  buckled 
(thereby  active)  seatbelts. 

3.  The  design  must  prevent  the 
inflatable  lapbelt  from  being  incorrectly 
buckled  and/or  incorrectly  installed 
such  that  the  airbag  would  not  properly 
deploy.  Alternatively,  it  must  be  shown 
that  such  deployment  is  not  hazardous 
to  the  occupant,  and  will  provide  the 
required  head  injury  protection. 

4.  It  must  be  shown  that  the  inflatable 
lapbelt  system  is  not  susceptible  to 
inadvertent  deployment  as  a  result  of 
wear  and  tear,  or  inertial  loads  resulting 
from  in-flight  or  ground  maneuvers 
(including  gusts  and  hard  landings), 
likely  to  be  experienced  in  service. 

5.  The  seated  occupant  must  not  be 
injiued  as  a  result  of  the  inflatable 
lapbelt  deployment. 

6.  It  must  be  shown  that  the  inflatable 
lapbelt  will  not  be  a  hazard  to  an 
occupant  who  is  in  the  brace  position 
when  it  deploys. 

7.  It  must  be  shown  that  an 
inadvertent  deployment,  that  could 
cause  injury  to  a  standing  or  sitting 
person,  is  improbable. 

8.  It  must  be  shown  that  inadvertent 
deployment  of  the  inflatable  lapbelt, 
diuing  the  most  critical  part  of  the 
flight,  will  either  not  cause  a  hazard  to 
the  airplane  or  is  extremely  improbable. 

9.  It  must  be  shown  that  the  inflatable 
lapbelt  will  not  impede  rapid  egress  of 
occupants  10  seconds  after  its 
deployment. 

10.  The  system  must  be  protected 
from  lightning  and  HIRF.  The  threats 
specified  in  Special  Condition  No.  25- 
ANM-18  are  incorporated  by  reference 
for  the  purpose  of  measuring  lightning 
and  HIRF  protection.  For  the  purposes 
of  complying  with  HIRF  requirements, 
the  inflatable  lapbelt  system  is 
considered  a  "critical  system"  if  its 
deployment  could  have  a  hazardous 
effect  on  the  airplane;  otherwise  it  is 
considered  an  "essential"  system. 

1 1 .  The  inflatable  lapbelt  must 
function  properly  after  loss  of  normal 
aircraft  electrical  power,  and  after  a 
transverse  separation  of  the  fuselage  at 
the  most  critical  location. 

12.  It  must  be  shown  that  the 
inflatable  lapbelt  will  not  release 
hazardous  quantities  of  gas  or 
particulate  matter  into  the  cabin. 


13.  The  inflatable  lapbelt  installation 
must  be  protected  from  the  effects  of  fire 
such  that  no  hazard  to  occupants  will 
result. 

14.  There  must  be  a  means  for  a 
crewmember  to  verify  the  integrity  of 
the  inflatable  lapbelt  activation  system 
prior  to  each  flight  or  it  must  be 
demonstrated  to  reliably  operate 
between  inspection  intervals. 

Issued  in  Renton,  Washington,  on  May  3, 
1999. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 

Directorate.  Aircraft  Certification  Service, 

ANM-100. 

[FR  Doc.  99-12057  Filed  5-12-99;  8:45  am) 

BILUNG  CODE  4910-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  192-0132b;  FRL-6334-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revisions, 
Mojave  Desert  Air  Quality  Management 
District  and  Tehama  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  California  State  Implementation 
Plan  (SIP)  which  concern  the  recision  of 
rules  for  the  Mojave  Desert  Air  Quality 
Management  District  (MDAQMD)  and 
Tehama  County  Air  Pollution  Control 
District  (TCAPCD).  These  rules  concern 
emissions  from  orchard  heaters  and  fuel 
burning  equipment.  The  intended  effect 
of  this  action  is  to  bring  the  MDAQMD 
and  TCAPCD  SIPs  up  to  date  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  state's  SIP  revision 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
relevant  adverse  comments  are  received, 
no  further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  not  take  effect  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
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on  this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  June  14,  1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Havkrthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Divison.  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Mojave  Desert  Air  Quality  Management 

District.  15428  Civic  Drive,  Suite  200, 

Victorville,  CA  92392-2383. 
Tehama  County  Air  Pollution  Control 

District,  1760  Walnut  Street,  Red 

Bluff,  CA  96080. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office,  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105-3901.  Telephone:  (415)  744- 
1135. 

SUPPLEMENTARY  INFORMATION:  The  rules 
being  proposed  for  recision  from  the 
MDAQMD  portion  of  the  California  SIP 
are  included  in  San  Bernardino  County 
Air  Pollution  Control  District  Regulation 
VI,  Orchard,  Field  or  Citrus  Grove 
Heaters,  consisting  of  Rule  100, 
Definitions;  Rule  101,  Exceptions;  Ride 
102,  Permits  Required;  Rule  103, 
Transfer;  Rule  104,  Standards  for 
Granting  Permits;  Rule  109.  Denial  of 
Apphcation;  Rule  110.  Appeals;  Rule 
120,  Fees;  Rule  130.  Classification  of 
Orchard  Heaters;  Rule  131.  Class  I 
Heaters  Designated;  Rule  132,  Class  II 
Heaters  Designated;  Rule  133, 
Identification  of  Heaters;  Rule  134,  Use 
of  Incomplete  Heaters  Prohibited;  Rule 
135.  Cleaning.  Repairs;  Rule  136, 
Authority  to  Classify  Orchard  Heaters; 
and  Rule  137,  Enforcement.  These  rules 
recisions  were  adopted  by  the 
MDAQMD  on  June  24,  1996  and 
submitted  by  the  California  Air 
Resources  Board  to  EPA  on  March  3, 
1997. 

The  rule  being  proposed  for  recision 
from  the  TCAPCD  portion  of  the 
California  SIP  is  TCAPCD  Rule  4.13, 
Fuel  Burning  Equipment .  This  rule 
recision  was  adopted  by  the  TCAPCD  on 
September  10, 1985  and  submitted  by 


the  California  Air  Resources  Board  to 
EPA  on  February  10,  1986. 

For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  that  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  April  9,  1999. 
David  P.  Howekamp, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  99-11826  Filed  5-12-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[lA  069-1 069b;  FRL-6340-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Approval 
Under  Section  112(1);  State  of  Iowa 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  state  of  Iowa 
on  December  11,  1998.  and  January  29, 
1999.  These  revisions  consist  of  updates 
to  Iowa  Administrative  Code,  Chapters 
20,  22.  23,  25,  and  28.  These  revisions 
will  strengthen  the  SIP  with  respect  to 
attainment  and  maintenance  of 
established  air  quality  standards  and 
with  respect  to  control  of  hazardous  air 
pollutants.  Approval  of  this  SIP  revision 
will  make  these  rule  revisions  Federally 
enforceable. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  SIP  revisions  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  bv  June  14, 
1999. 


ADDRESSES:  Comments  may  be  mailed  to 
Wayne  A.  Kaiser.  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  April  28, 1999. 
William  Rice. 

Acting  Regional  Administrator.  Region  \T7. 
[FR  Doc.  99-11824  Filed  5-12-99;  8:45  am) 
BILUNG  CODE  65«0-60-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MN58-01-7283;  FRL-6342-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  a 
revision  to  the  Minnesota  State 
Implementation  Plan  (SIP)  for 
attainment  and  maintenance  for  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  Carbon  Monoxide  (CO). 
The  revision  pertains  to  the 
Minneapolis/St.  Paul  CO  nonattainment 
area  which  includes  the  following 
counties:  Anoka.  Carver.  Dakota, 
Hennepin,  Ramsey.  Scott.  Washington, 
and  Wright.  The  revision  proposed  for 
approval  is  the  maintenance  plan 
required  pursuant  to  section  175A  of  the 
Clean  Air  Act  (Act)  for  areas 
redesignated  from  nonattainment  to 
attainment.  Correspondingly,  EPA  is 
also  proposing  to  approve  the 
redesignation  of  the  Minneapolis/St. 
Paul  CO  Area  to  attainment.  EPA  will 
not  finalize  this  approval  until  the  EPA 
approves  the  vehicle  Inspection/ 
Maintenance  program  for  the 
Minneapolis/St.  Paul  area. 

DATES:  Comments  on  this  proposed 
action  must  be  received  bv  June  14, 
1999. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  (It  is 
recommended  that  you  telephone 
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Michae  Leslie  at  (312)  353-6680  before 
visiting  the  Region  5  Office.) 

A  coj  y  of  these  SIP  revisions  are 
availabl  e  for  inspection  at  the  following 
locatior  :  Office  of  Air  and  Radiation 
(OAR)  Iiocket  and  Information  Center 
(Air  Doiket  6102).  room  M1500.  United 
States  E  ovironmental  Protection 
Agency  401  M  Street  S.W.,  Washington, 
D.C.  20-60,  (202)  260-7548. 
FOR  FURTTHER  INFORMATION  CONTACT: 
Michael  G.  Leslie,  Regulation 
Development  Section  (AR-18J).  Air 
Progranis  Branch,  Air  and  Radiation 
Divisioii,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  1312)353-6680. 
SUPPLEI  lENTARY  INFORMATION: 

I.  Backj  round 

A.  Mini  eapoIis/St.  Paul  CO 
Nonattc  inment  Area 

On  W  arch  3,  1978  (43  FR  8902). 
pursuar  t  to  section  107  of  the  Act,  EPA 
designa  :ed  the  Minneapolis/St.  Paul 
area  as  lonattainment  with  respect  to 
the  CO  ^AAQS.  The  1990  amendments 
to  the  A  ct  authorized  EPA  to  designate 
nonatta  nment  areas  and  to  classify 
them  according  to  degree  of  severity. 
Therefore,  on  November  16,  1991  (56  FR 
56694),  the  EPA  designated  the 
Minnea  joIis/St.  Paul  area  moderate  CO 
nonattafmnent  with  a  design  value  of 
s  per  million  (ppm).  The  Act 
the  design  value  as  the  second 
ambient  CO  concentration 
over  two  years.  The  Act 
establishes  regulatory  requirements  for 
CO  non  attainment  areas  based  on  the 
area's  design  value. 


paft; 


11.4 
defines 
highest 
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B.  Rede  signation  Request 

Unde  r  the  Act,  nonattainment  areas 
can  be  ledesignated  to  attainment  if 
sufficie  It  data  are  available  to  satisfy 
five  cril  eria  contained  in  section 
107(d)(  I)  of  the  Act.  These  criteria 
includa  the  requirements  that  the  area 
has  attained  and  can  maintain  the 
applicable  NAAQS  standards. 

For  tie  period  from  1995  to  1996,  the 
Minneapolis/St.  Paul  area  ambient 
monitoi  ing  data  shows  no  violations  of 
the  CO  MAAQS.  Therefore,  pursuant  to 
section  107(d)  of  the  Act,  the  area 
became  eligible  for  redesignation  from 
nonattainment  to  attairunent.  On  March 
23,  199  J,  pursuant  to  section  107(d)(3) 
of  the  /  ct.  the  State  of  Minnesota 
requestpd  the  redesignation  of  the 
Minnedpolis/St.  Paul  area  to  attainment 
with  reipect  to  the  CO  NAAQS.  In  order 
to  ensu  re  continued  attainment  of  the 
CO  staiidard.  Minnesota  also  submitted 
a  maini  enance  plan  as  required  by 
section  1 75 A  of  the  Act.  If  the 


redesignation  is  approved,  the  section 
175  A  maintenance  plan  would  become 
a  federally  enforceable  part  of  the  SIP 
for  the  Minneapolis/St.  Paul  area.  On 
February  23,  1998,  the  State's  30  day 
public  comment  period  closed  on  the 
maintenance  plan  component  of  the 
redesignadon  request.  "The  State 
included  responses  to  all  public 
comments  in  the  submittal. 

II.  Redesignation  Under  Section 
107(d)(3)(E)  Criteria 

Section  107(d)(3)(E)  of  the  Act 
provides  five  specific  requirements  that 
an  area  must  meet  to  be  redesignated 
from  nonattainment  to  attainment: 

1.  The  area  has  attained  the  applicable 
NAAQS; 

2.  The  area  has  met  all  relevant 
requirements  under  section  110  and  part 
D  of  the  Act; 

3.  The  area  has  a  fully  approved  SIP 
under  section  llO(k)  of  the  Act; 

4.  The  air  quality  improvement  is 
permanent  and  enforceable; 

5.  The  area  has  a  fully  approved 
maintenance  plan  pursuant  to  section 
175AoftheAct. 

m.  Review  of  State  Submittal 

The  Minnesota  redesignation  request 
for  the  Minneapolis/St.  Paul  area  meets 
the  five  requirements  of  section 
107(d)(3)(E).  EPA's  Technical  Support 
Dociunent,  dated  May  3,  1999,  from 
Michael  Leslie  to  the  Docket,  entitled 
"Technical  Review  of  Minnesota's  State 
Implementation  Plan  Revision  for  the 
Minneapolis/St.  Paul  Nonattainment 
Area  Carbon  Monoxide  Redesignation," 
contains  a  detailed  analysis  of  the 
Minnesota  redesignation  request  and  the 
Section  1 75 A  maintenance  plan  for  the 
Minneapolis/St.  Paul  area.  An 
abbreviated  analysis  of  the  Minnesota 
redesignation  request  is  set  forth  below. 

A.  Attainment  of  the  CO  NAAQS 

The  Minnesota  request  is  based  on 
ambient  air  CO  monitoring  data  for 
calendar  year  1995  through  calendar 
year  1996.  The  data,  which  has  been 
reviewed  for  technical  precision  and 
accuracy,  shows  no  violations  of  the  CO 
NAAQS  in  the  Minneapolis/St.  Paul 
area.  Fiulher,  EPA  has  reviewed  1997 
and  1 998  CO  monitoring  data  which 
also  indicate  no  violations  of  the  CO 
NAAQS.  Because  the  Minneapolis/St. 
Paul  area  has  quality-assured  data 
which  indicate  no  violations  of  the 
standard  over  the  two  most  recent  and 
consecutive  calendar  year  periods,  the 
Minneapolis/St.  Paul  area  has  met  the 
first  statutorv  criterion  for  redesignation 
to  attainment  of  the  CO  NAAQS.  The 
State  will  continue  to  monitor  the  area 
in  accordance  with  40  CFR  part  58.  (If 


complete  quality  assured  data  show 
violations  of  the  CO  NAAQS  before  the 
final  EPA  action  on  this  redesignation, 
the  EPA  proposes  that  it  disapprove  the 
redesignation  request.) 

B.  Meeting  Applicable  Requirements  of 
Section  1 1 0  and  Part  D 

Minnesota  is  required  to  have  a  fully 
adopted  SIP  before  the  Minneapolis/St. 
Paul  area  can  be  redesignated  to 
attainment  for  CO.  On  June  16,  1980  (45 
FR  40581),  EPA  gave  final  approval  to 
Mirmesota's  SIP  for  the  Minneapolis/St. 
Paul  area  as  meeting  the  requirements  of 
section  110(a)(2)  and  part  D  of  the  Act. 
For  the  purpose  of  fulfilling  the  Part  D 
requirements  for  all  nonattainment  areas 
in  the  State,  Minnesota  Pollution 
Control  Agency  (MPCA)  submitted,  and 
EPA  approved  on  May  2,  1995,  and 
April  28,  1994,  respectively,  the  State's 
operating  permit  program  (60  FR  21451) 
and  the  New  Source  Review  program 
(59  FR  21941).  Specific  requirements 
under  section  110  and  additional 
sections  under  part  D  of  the  Act  are 
discussed  below,  including  those 
requirements  arising  under  the  1990 
amendments  to  the  Act. 

1.  Section  110  Requirements 

The  Minneapolis/St.  Paul  area  SIP 
meets  the  requirements  of  section 
110(a)(2)  of  the  Act  as  amended  by  the 
1990  amendments.  As  noted  above,  on 
June  16,  1980  (45  FR  40581)  EPA 
approved  Minnesota's  SIP  for  the 
Minneapolis/St.  Paul  area  for  meeting, 
among  other  things,  the  requirements  of 
section  110.  Although  the  1990 
amendments  amended  certain 
provisions  of  section  110  of  the  Act  (57 
FR  27936  and  57  FR  23939,  June  23, 
1993),  the  EPA  analyzed  the  SIP  and  has 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2). 

2.  Part  D  Requirements 

The  Minneapolis/St.  Paul  CO 
nonattainment  area  must  fulfill  the 
applicable  requirements  of  part  D  before 
it  can  be  redesignated  to  attainment. 
Under  part  D,  applicable  requirements 
are  based  upon  an  area's  severity 
classification.  Subpart  1  of  part  D  sets 
forth  the  basic  nonattciinment 
requirements  applicable  to  all 
nonattainment  areas,  classified  as  well 
as  nonclassifiable.  Subpart  3  of  part  D 
sets  forth  additional  requirements  for 
CO  nonattainment  areas  classified 
pursuant  to  table  1  of  section  186(a). 
Because  the  Minneapolis/St.  Paul  area 
has  a  design  value  of  12.7  ppm  CO,  it 
is  classified  as  moderate  CO 
nonattainment  pursuant  to  table  1  of 
section  186(a).  'Therefore,  prior  to 
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redesignation,  the  MinneapoUs/St.  Paul 
CO  nonattainment  area  must  meet  all  of 
the  applicable  requirements  of  subpart  1 
of  part  D  (including  the  requirements  set 
forth  at  sections  172(c)  and  176  of  the 
Act)  and  subpart  3  of  part  D. 

a.  Subpart  1  of  Part  D— Section  172(c) 
Provisions.  Section  172(c)  sets  forth 
general  requirements  applicable  to  all 
nonattainment  area  SIPs,  including 
provisions  which  implement  reasonably 
available  control  technology  (RACT)  for 
existing  sources,  a  new  soiuce  review 
(NSR)  program  which  meets  the 
requirements  of  section  173,  reasonable 
further  progress  (RFP)  toward 
attainment  of  the  applicable  standard, 
an  emission  inventory  of  soiu-ces  of  the 
relevant  pollutant,  and  a  demonstration 
of  attainment  by  the  applicable 
attainment  date.  Under  172(b),  a 
schedule  of  plan  submissions  to  fulfill 
the  section  172(c)  requirements  must  be 
submitted  to  EPA  no  later  than  three 
years  after  an  area  has  been  desi^ated 
as  nonattainment. 

Minnesota  has  satisfied  all  of  the 
section  172(c)  requirements- necessary 
for  redesignation  of  the  Minneapolis/St. 
Paul  area.  Further,  because  the 
Minneapolis/St.  Paul  area  was  subject  to 
the  nonattainment  plan  requirements  in 
effect  prior  to  the  enactment  of  the  1990 
Amendments,  many  of  the  subpart  1 
requirements  had  been  met  prior  to  the 
enactment  of  the  amendments. 

The  Minnesota  SIP  provides  for  the 
implementation  of  RACT  for  existing 
CO  sources,  as  required  by  section 
172(c)(1).  The  Minnesota  SIP  meets  the 
requirements  for  RFP.  Further,  because 
the  Minneapolis/St.  Paul  area  has 
attained  the  CO  NAAQS,  no  new  RFP 
requirements  under  section  172(c)(2) 
apply.  The  Section  172(c)(3)  emissions 
inventory  requirements  were  met  when 
EPA  approved  the  1990  base  year 
inventory  on  September  19,  1994  (59  FR 
47807). 

Section  172(c)(4)  requires  states  to 
demonstrate  that  emissions  quantified 
based  upon  growth  will  be  consistent 
with  the  achievement  of  RFP,  and  will 
not  interfere  with  attainment  of  the 
applicable  NAAQS.  The  proposed 
maintenance  plan  demonstrates 
continued  attainment  through  the  year 
2009.  Further,  the  State  will  maintain  an 
ambient  monitoring  network  to  ensure 
that  the  NAAQS  continue  to  be  met. 
Section  172(c)(5)  requires  states  to 
implement  NSR  permitting 
requirements  that  meet  the  requirements 
of  section  173  of  the  Act.  Minnesota's 
operating  permit  program  and  New 
Source  Review  program,  which  EPA 
approved  on  May  2,  1995  (60  FR  21451) 
and  April  28,  1994  (59  FR  21941), 


respectively,  meet  section  173 
requirements. 

Section  172(c)(9)  of  the  Act  requires 
contingency  plans  in  the  event  that  the 
nonattainment  fails  to  make  RFP  or  the 
standard.  Here,  however,  the  area  has 
met  its  RFP  requirements  and  has 
attained  the  standard.  Further, 
Minnesota  has  provided  contingency 
measures  in  the  proposed  175A 
maintenance  plan.  Therefore,  it  is 
unnecessary  to  apply  the  requirement 
for  contingency  measures  for  this 
nonattainment  area  under  the  de 
minimis  approach. 

b.  Subpart  1  of  Part  D— Section  176 
Conformity  Provisions.  Section  176(c)  of 
the  Act  requires  States  to  revise  their 
SIPs  to  establish  criteria  and  procedures 
to  ensure  that  Federal  actions,  before 
they  are  taken,  conform  to  the  air 
quality  planning  goals  in  the  applicable 
State  SIP.  The  reqtiirement  to  determine 
conformity  applies  to  transportation 
plans,  programs  and  projects  developed, 
funded  or  approved  under  title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  of  Sie  Act 
further  provides  that  the  conformity 
revisions  to  be  submitted  by  States  must 
be  consistent  with  Federal  conformity 
regidations  that  the  Act  required  the 
EPA  to  promulgate.  EPA  approved 
Minnesota's  general  conformity  rule  on 
April  23.  1997  (62  FR  19674). 

The  EPA  believes  the  conformity 
requirements  are  not  applicable 
requirements  for  evaluating  the 
redesignation  request  imder  section 
107(d).  This  is  based  on  two  related 
factors.  First,  redesignated  areas  are 
required  by  their  section  175A 
maintenance  plans  to  submit  SIP 
revisions  to  comply  with  the  conformity 
provisions  of  the  Act.  Second.  EPA's 
Federal  conformity  rules  require 
conformity  analyses  for  areas  that  lack 
federally  approved  State  ndes. 
Therefore,  areas  are  subject  to  the 
conformity  requirements  when 
designated  to  attainment  or  when  not 
subject  to  federedly  approved  State 
rules.  Therefore,  conformity 
requirements  are  not  required  for 
purposes  of  evaluating  a  redesignation 
request.  Consequently,  the  CO 
redesignation  request  for  the 
Minneapolis/St.  Paul  area  may  be 
approved  notwithstanding  the  lack  of  a 
fully  approved  conformity  SIP. 
Included  in  the  submittal  is  a 
commitment  by  the  State  to  satisfy  the 
applicable  requirements  of  the  final 
transportation  conformity  rules.  This  is 
acceptable  because  the  transportation 
conformity  rule  applies  to  maintenance 
areas. 


For  purposes  of  transportation 
conformity,  the  control  measiu-es  in  the 
maintenance  plan  establish  an 
emissions  budget.  The  State  has  defined 
this  budget  for  year  2009  as  993  tons  per 
day  of  CO  for  onroad  mobile  sources. 
This  level  of  emissions  provides  for 
continued  maintenance  of  the  CO 
standard. 

c.  Subpart  3  of  Part  D  Requirements. 
The  Minneapolis/St.  Paul  area  is 
classified  as  moderate  nonattainment 
(less  than  12.7  ppm  CO).  Hence,  part  D. 
Subpart  3.  section  187(a)  requirements 
apply.  Section  187(a)  requirements  that 
were  in  effect  prior  to  the  submission  of 
the  request  to  redesignate  the 
Minneapolis/St.  Paul  area  must  be  fully 
approved  into  the  SIP  prior  to 
redesignating  the  area  to  attainment. 
EPA's  approval  of  these  provisions  are 
discussed  below: 

(1)  1990  Base  Year  Emission  Inventory 

On  September  19.  1994  (59  FR  47807). 
EPA  approved  the  1990  base  year 
emission  inventory  for  the  Minneapolis/ 
St.  Paul  area. 

(2)  Oxygenated  Fuel  Program 

On  October  4.  1994  (59  FR  50493), 
EPA  approved  the  Oxygenated  fuel 
program  for  the  MinneapoUs/St.  Paul 
area. 

(3)  1993  Periodic  CO  Emissions 
Inventory 

On  October  27.  1997  (62  FR  55203). 
EPA  approved  the  1993  Periodic  CO 
emissions  inventory  for  the 
Minneapolis/St.  Paul  area. 

(4)  Inspection/Maintenance  (I/M) 

Section  187(a)(4)  of  the  Act  requires 
states  with  areas  designed  moderate 
nonattainment  for  CO  to  improve 
existing  I/M  programs  or  implement 
new  ones.  Because  the  Minneapolis/St. 
Paul  area  is  classified  as  a  moderate  CO 
nonattainment  area,  Section  187 
required  the  State  to  develop  a  SIP  for 
I/M  that  met  the  basic  I/M  requirements 
contained  in  the  Act  and  in  the 
corresponding  regulations  codified  at  40 
CFR  part  51.  subpart  S. 

On  November  10. 1992.  the  State 
submitted  its  initial  I/M  plan  to  the 
EPA.  which  it  supplemented  by 
submittals  made  on  November  12. 1993. 
and  December  15. 1993.  On  October  13. 
1994.  the  EPA  published  a  rulemaking 
action  approving,  and  conditionally 
approving,  portions  of  Minnesota's  I/M 
plan.  A  detailed  discussion  of  EPA's 
rulemaking  action  can  be  found  in  the 
final  rule  at  59  FR  51860.  As  part  of  the 
rulemaking  action  the  EPA  identified  a 
number  of  deficiencies  in  the  State's 
plan  and  issued  a  conditional  approval. 
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requirir  g  Minnesota  to  submit  a  revised 
plan  within  one  year  of  the  conditional 
approvi  J  date.  Although  the  State  timely 
responc  ed  to  the  deficiencies  by 
submitt  ils  dated  luly  8,  1996,  and 
Septem  jer  24,  1996,  the  State  legislature 
is  cujre  itly  modifying  the  existing  I/M 
legislati  on  to  finalize  corrections  to  the 
deficiet  cies.  EPA  has  not  yet  acted  on 
these  su  bmittals.  EPA  will  not  finalize 
its  appraval  of  the  redesignation  until 
such  tine  that  EPA  approves  the  State's 
I/M  SIP  for  the  Minneapolis/St.  Paul 
area. 

As  de  scribed  above,  the  State  has 
present  sd  an  adequate  demonstration 
that  it  h  as  met  the  requirements 
applicable  to  the  area  under  section  110 
and  par:  D. 

C.  Fully  Approved  SIP  Under  Section 
llOlkj  cf  the  Act. 

The  I  lird  redesignation  requirement 
set  fortjin  section  107(d)(3)(E)  is  that 
the  are^  have  a  fully  approved  SIP 
under  section  110{k)  of  the  Act.  Upon 
EPA's  approval  of  the  Miimeapolis/St. 
Paul  I/M  program  and  of  this 
maintenance  plan  submittal,  the  State 
will  haye  a  fully  approved  SIP  under 
section  hi 0(k).  As  discussed  above, 
these  approvals  will  also  satisfy  the 
section  jl07(d)(3)(E)  requirement  that  the 
area  me  et  all  requirements  under 
section  110  and  part  D  of  the  Act. 

D.  Impi  ovement  in  Air  Quality  Due  to 
Permari  ent  and  Enforceable  Measures 

The  f  Durth  redesignation  requirement 
set  fort]  I  in  section  107(d)(3)(E)  requires 
the  Stale  to  demonstrate  that  the  actual 
enforce  ible  emission  reductions  are 
respons  ible  for  the  recent  improvement 
in  air  qi  lality.  This  demonstration  may 
be  acco  nplished  through  an  estimate  of 


the  percent  reduction  (from  the  year  that 
was  used  to  determine  the  design  value 
for  designation  and  classification) 
achieved  through  Federal  measures, 
such  as  the  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  or  the  fuel 
volatility  rules,  or  through  control 
measures  that  the  State  has  adopted  and 
implemented. 

The  State  established  the  emission 
reductions  for  the  period  from  1990  to 
1996  based  on  the  FMVCP  and  fuels 
programs,  which  the  State  determined 
are  responsible  for  the  improvement  in 
air  quality.  All  emission  projections  are 
based  on  the  1990  base  year  emission 
inventory,  which  EPA  approved  on 
September  19, 1994  (59  FR  47807). 

Consistent  with  emission  inventory 
guidance,  the  1990  base  year  emission 
inventory  represents  1990  average 
winter  day  actual  emissions  for  the 
Minneapolis/St.  Paul  Arbor  area.  The 
State  projected  the  1990  base  year 
emissions  forward  to  1996,  in  order  to 
determine  the  emission  reductions 
during  this  time  period.  The  State 
developed  the  growth  factors  for  the 
projections. 

Based  on  available  actual  emission 
data  from  1995,  Minnesota  estimated 
the  1996  point  source  emissions  as 
equivalent  to  the  1995  actual  emissions. 
Miimesota  estimated  future  years  (1998 
and  beyond)  point  source  emissions  by 
using  the  maximum  potential  to  emit, 
which  included  current  controls. 

Minnesota  developed  area  source 
growth  factors  from  the  Twin  Cities 
Metropolitan  Council  and  the  State 
Planning  Office  projections  of 
employment,  housing,  and  population 
data.  Minnesota  applied  the  growth 
factors  to  the  1990  base  year  inventory 
for  the  Minneapolis/St.  Paul  area.  The 


State  also  utilized  growth  factors  for 
railroad  emissions  developed  from  the 
United  States  Bureau  of  Public  Analysis 
projections. 

The  State  used  the  MOBILESa  model 
to  develop  the  mobile  source  emission 
estimates.  The  significant  input 
parameters  for  the  MOBILESa  model  are 
presented  in  Chapter  3  of  the  State's 
TSD.  The  State  employed 
methodologies  to  develop  the  on- 
highway  mobile  source  emissions, 
which  included  the  Federal  highway 
administration  (FHWA)  highway 
performance  monitoring  system  (HPMS) 
traffic  count  for  1990  vehicle  miles 
traveled  (VMT),  supplemental  traffic 
count  data  meeting  HPMS  standards  for 
1990,  projection  of  VMT  to  projection 
years  using  a  transportation  model 
calibrated  with  HPMS  VMT  data,  and 
MOBILESa  emission  factors  and 
estimating  emissions  with  modeled 
VMT  and  MOBILESa.  Mobile  source 
methodologies  are  described  in  detail  in 
Chapter  3  of  the  State's  TSD. 

The  following  tables  present  the  CO 
emissions  for  1990  and  1996  and 
emission  reductions  from  1990  to  1996. 
The  State  claimed  credit  for  emission 
reductions  achieved  as  a  result  of 
implementation  of  the  federally 
enforceable  FMVCP,  oxygenated  fuel, 
and  I/M  control  measures.  The  emission 
reductions  claimed  cue  conservative 
since  they  do  not  account  for  emission 
reductions  resulting  from  other  control 
measures  and  programs  implemented 
during  this  time  period. 

As  illustrated  by  the  tables  and 
discussed  in  the  State's  submittal,  the 
total  reductions  achieved  from  1990  to 
1996  are  931  tons  of  CO  per  day. 


Table  1.— CO  Emission  Inventory  Summary  for  Demonstration  of  Emission  Reductions  From  1990-1996 

[Tons  per  day] 


Category 


1990 


1996 


Net  change 
1988-1993 


Point 

Area 

Non 

On-Roa<  I 
Tot4l 
Net 


-Ro«d 


Mobile 
Mobile  .. 


274 

283 

173 

1976 

2706 


169 

303 

189 

1114 

1775 


Reduction 


-105 
+20 
+16 
-862 
-931 
-931 


The  !  Itate  has  demonstrated  that  the 
improv  jment  in  air  quality  is  due  to 
permai  ent  and  enforceable  emission 
reducti  jns  of  931  tons  of  CO  per  day  as 
a  result  of  implementing  the  federally 
enforceable  FMVCP,  Oxygenated  Fuel, 
and  Ins  Dection/Maintenance  reductions. 


E.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

The  final  requirement  for 
redesignation  under  section  107(d)(3)(e) 
is  that  the  area  has  a  fully  approved 
maintenance  plan  pursuant  to  section 
175  A  of  the  Act.  Section  175 A  of  the 
Act  sets  forth  the  elements  for 
maintenance  plans  for  areas  seeking 


redesignation.  Such  pltms  must 
demonstrate  continued  attainment  of 
the  applicable  NAAQS  for  at  least  10 
years  after  the  EPA  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation.  States  must 
submit  revised  maintenance  plans 
which  demonstrate  attainment  for  the 
10  years  following  the  initial  10-year 
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period.  To  address  potential  future 
NAAQS  violations,  maintenance  plans 
must  contain  contingency  measures, 
with  schedules  to  assure  prompt 
correction  of  any  air  quality  problems. 
Section  175A{d)  requires  that  the 
contingency  provisions  include  a 
requirement  that  States  implement  all 
control  measures  contained  in  the  SIP 
prior  to  redesignation. 

hi  this  action,  EPA  is  proposing 
approval  of  the  State  of  Minnesota's 
1 75 A  maintenance  plan  for  the 
Minneapolis/St.  Paul  area.  EPA  finds 
that  Minnesota's  submittal  meets  the 
requirements  of  section  175 A,  provided 
that  the  State  continues  to  implement 
all  the  control  measures  contained  in 
the  SIP  prior  to  redesignation  as  an 
attainment  area.  If,  after  notice  and 
comment,  EPA  determines  that  it  should 
give  final  approval  to  the  maintenance 
plan,  the  Minneapolis/St.  Paul 
nonattainment  area  will  have  a  fully 
approved  maintenance  plan  in 
accordance  with  section  175A.  The 


following  is  a  discussion  of  the  basis  for 
proposing  approval  of  Minnesota's  175A 
maintenance  plan. 

1.  Emissions  Inventory — Attainment 
Inventory 

The  State  has  developed  an 
attainment  emission  inventory  for  1996 
that  identifies  1775  tons  of  CO  per  day 
as  the  level  of  emissions  in  the  area 
sufficient  to  attain  the  CO  NAAQS. 

All  inventories  in  the  maintenance 
plan  were  derived  from  the  1990  base 
year  emission  inventory.  The 
methodologies  used  in  developing  these 
inventories  are  discussed  in  section  (3) 
of  EPA's  TSD  and  in  further  detail  in 
sections  4.0  and  6.0  of  the  State's  TSD. 
EPA  approved  the  1990  base  year 
emission  inventory  on  September  19, 
1994  (59  FR  47806).  The  State  has 
adequately  developed  an  attainment 
emissions  inventory  for  1996  that 
identifies  the  levels  of  emissions  as 
1775  tons  of  CO  per  days  the  level  of 
emissions  in  the  area  sufficient  to  attain 
the  NAAQS. 


2.  Demonstration  of  Maintenance — 
Projected  Inventories 

To  demonstrate  continued  attainment 
the  State  projected  CO  emissions 
through  the  maintenance  period  to  the 
year  2009  and  for  interim  years  1998 
and  2008.  These  emissions  are 
presented  in  Table  2  of  the  submittal 
and  summarized  below  in  Table  2. 
These  projected  emission  inventories 
demonstrate  that  the  CO  emissions  will 
remain  below  the  attainment  year,  1996, 
emission  levels.  The  emissions 
projections  through  the  year  2009  show 
an  emissions  reduction  of  1026  tons  of 
CO  per  day  by  2009.  These  emission 
reductions  are  primarily  the  result  of 
continued  implementation  of  the 
federally  enforceable  FMVCP. 

The  methodologies  used  in 
developing  the  projection  inventories 
are  the  same  as  those  employed  for  the 
other  inventories  contained  in  the 
submittal  and  are  discussed  in  EPA's 
TSD  and  in  further  detail  in  sections  4.0 
and  6.0  of  the  State's  TSD. 


Table  2.— CO  Maintenance  Emission  Inventory  Projection  Summary  through  2009 

[Tons  per  day] 


Category 

1990 

1996 

1998 

2008 

2009 

Net  ctiange 
1993-2009 

Point 

274 

283 

173 

1976 

169 

303 

189 

1114 

229 

311 

195 

1032 

229 
338 
212 
882 

229 
340 
213 
898 

Area 

-45 

Non-Road  Mobile  

57 

On-Road  Mobile 

40 

-1078 

Total  

2706 

1775 

1767 

1661 

1680 

Net  Reduction  

-1026 
-1026 

The  State  has  adequately 
demonstrated  continued  attainment  of 
the  CO  NAAQS  through  the  projection 
of  CO  emissions  through  the  10  year 
maintenance  period  to  2009  and  for  the 
interim  years  1998  and  2008.  These 
projections  indicate  that  CO  emissions 
throughout  the  maintenance  period  will 
remain  well  below  the  1996  attainment 
inventory. 

The  performed  microscale  CO 
modeling  to  predict  maximum  CO 
concentrations  for  ten  "hot-spot" 
intersections.  The  State  used  the 
procedures  outlined  in  EPA's  guidance 
entitled,  "Guideline  for  Modeling 
Carbon  Monoxide  from  Roadway 
Intersections,"  to  select  the  appropriate 
intersections  for  the  modeling  analysis. 
The  intersections  in  Table  3  were 
selected  based  traffic  volumes  and  Level 
of  Service  (LOS),  which  are  indicators  of 
potential  hot-spots. 


Table  3.— Intersections  Used  for 
Microscale  CO  Modeling 


Intersection 


T.H.  169atCSAH81 

T.H.  101  at  T.H.  7  

T.H.  100atCSAH81 
T.H.  10  at  University  . 
T.H.  252  at  85th  Ave. 
T.H.  252  at  66th  Ave. 


Area  type 


Developing. 
Developing. 
Developtng. 
Developing. 
Developing. 
Developing/ 

Developing. 
Developing. 
St.  Paul. 


T.H.  252  at  Brookdale  Dr.  . 
University  at  Lexington  Ave 

Snelling  at  University  I  St.  Paul. 

Hennepin  Ave.  at  Lake  St I  Minneapolis. 

Information  on  the  approach  volumes, 
intersection  signal  timing,  intersection 
geometries,  meteorological  condition  are 
necessary  to  perform  the  analysis.  The 
State  obtained  this  traffic  data  from  the 
Minnesota  Department  of 
Transportation,  the  city  of  Miimeapolis, 
the  city  of  St.  Paul,  various  consultants. 
Grovk^  factors  for  the  intersections 
future  year  volumes  were  developed  by 
the  Metropolitan  Council,  the 


Metropolitan  Planning  Organization  for 
the  Minneapolis/St.  Paul  area. 

Two  scenario's  were  modeled  as  part 
of  the  analysis.  First,  CO  concentrations 
were  modeled  with  the  current  I/M 
program  and  oxygenated  fuel  program 
in  place.  Second,  CO  conc^trations 
were  modeled  with  only  oxygenated 
fuel  program  in  place,  assuming  that  the 
I/M  program  is  discontinued  in  1998. 

The  State  used  EPA  approved  models 
CAL3QHC  and  CAL3QHCR  to  generate 
CO  concentrations  for  the  microscale 
analysis.  The  MOBILESa  model  was 
used  to  generate  idle  and  free  flow 
emission  factors  for  the  analysis.  The 
submittal  provides  detailed  information 
on  the  I/M  program  (with  the  associated 
anti -tampering  program),  parameters  for 
the  oxygenated  fuel  program,  ambient 
temperature,  and  Reid  Vapor  Pressure. 
MOBILE  model  defaults  were  u.<;ed  for 
the  vehicle  population  mix  and  vehicle 
mileage  accumulation.  Results  of  the 
modeling  analysis  are  shown  in  Tables 
4  and  5. 
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Table  4.— CO  Concentrations  for  year  1998 


Intersection 


Current  l/M  Program 


1  hour  con- 
centration 


8  hour  con- 
centration 


T.H.  169 
T.H.  101 
T.H.  100 


at  CSAH  81 

at  T.H.  7 

at  CSAH  81 


T.H.  10  a  I  University 

T.H.  252  at  85th  Ave  

T.H.  252  at  66th  Ave  

T.H.  252  at  Brookdale  Dr  ... 
University  at  Lexington  Ave 

Snelling  4t  University  

Hennepirl  Ave.  at  Lake  St  .. 


11.8 

11.2 

11.1 

10.9 

12.5 

10.8 

10.2 

9.3 

9.9 

9.2 


8.5 
8.1 
8.0 
7.8 
9.0 
7.8 
7.3 
6.8 
72 
6.6 


Table  5.— CO  Concentrations  for  year  2008 


Intersection 


Current  l/M  Program 


1  hour  con- 
centration 


8  hour  con- 
centration 


Without  current  l/M  program 


1  hour  con- 
centration 


8  hour  con- 
centration 


T.H. 
T.H. 
T.H. 
T.H. 
T.H. 
T.H. 
T.H. 


169 
101 
100 
10£ 
252 
252 
252 


University 

Snelling 

Hennepir 


at  CSAH  81   

at  T.H.  7 

at  CSAH  81   

University  

at  85th  Ave  

at  66th  Ave  

at  Brookdale  Dr  ... 
at  Lexington  Ave 
University  

Ave.  at  Lake  St  .. 


iit 


9.7 
9.0 
8.2 
8.1 
9.9 
8.4 
8.5 
7.7 
8.0 
6.9 


7.0 
6.5 
5.9 
5.8 
7.1 
6.0 
6.1 
5.6 
5.8 
5.0 


10.7 
10.0 
9.1 
9.0 
10.7 
9.4 
9.2 
8.4 
8.8 
8.7 


7.7 
7.2 
6.5 
6.5 
7.7 
6.8 
6.6 
6.1 
6.4 
5.5 


These  n  odeled  values  are  below  the 
NAAQS  for  both  the  1  hour  (35  ppm) 
and  the  3  hour  (9  ppm)  standard 
through  the  maintenance  period. 

3.  Verification  of  Continued  Attainment 


a  proces  s 
mainten  ance 


process 


Section  1 75 A  requires  States  to  set  up 
to  assess  the  area's  continued 
of  the  applicable  NAAQS. 
must  include  operation  of 
s  monitoring  network,  tracking 
through  modeling  or 
inventories,  and  setting  up 
or  implementing  the 

plan.  The  following  is  a 
of  Minnesota's  fulfillment  of 
'^uirements. 
ient  Air  Quality  Monitoring 
In  its  submittal  and  TSD,  the 
to  continue  to  operate 
the  network  of  ambient 
stations  in  accordance 
isions  of  40  CFR  part  58,  in 
demonstrate  ongoing 
with  the  CO  NAAQS. 
of  Attainment.  The  State's 
presents  a  tracking  plan  for 
period  which  consists 
camponents:  continued  CO 

and  inventory  or  modeling 
The  State  will  continue  to 
CO  levels  throughout  the  area 

ongoing  compliance 
CO  NAAQS.  The  State  also 


This 
the  area 
of  emissions 
emissio|is 
triggers 
contingency 
discussijon 
these  TBI 

a.  Anp. 
Networl 
State  CO  nmits 
and  maintain 
CO 
with 
order  to 
compli 

6.  Tnipking 
submitti  J 
the  maintenance 
of  two 
monitoitng 
updates 
monitor 
to  demonstrate 
with  th( 


monitoring : 
pre  IV 


la  nee 


commits  to  conduct  periodic  inventories 
for  the  redesignated  area  every  three 
years  using  the  most  recent  emission 
factors,  models  and  methodologies.  The 
inventories  will  begin  in  2002,  with 
reviews  conducted  every  3  years.  The 
State  will  submit  to  EPA  a  review  of  the 
assumptions  and  data  used  for  the 
development  of  the  attainment 
inventory  in  2002.  The  periodic 
inventory  will  consist  of  reviewing  the 
assumptions  of  the  maintenance 
demonstration  such  as  VMT, 
population,  and  employment. 

The  modeling  demonstrations  will  be 
reevaluated  every  three  years.  The  State 
will  determine  the  validity  of  the 
modeling  assumptions  and  the  input 
data  as  part  of  this  analysis. 

c.  Triggers.  The  contingency  plan 
contains  one  trigger,  a  monitored  air 
quality  violation  of  the  CO  NAAQS.  as 
defined  in  40  CFR  50.8.  The  trigger  date 
will  be  the  date  that  the  State  certifies 
to  the  U.S.  EPA  that  the  air  quality  data 
are  quality  assured,  which  will  be  no 
later  than  30  days  after  an  ambient  air 
quality  violation  is  monitored.  The 
justification  for  providing  only  one 
trigger  is  that  section  175A(d)  explicitly 
stipulates  that  a  contingency  measure 
must  ensure  prompt  correction  of  any 
violation  of  the  NAAQS  once  the  area  is 
redesignated. 


4.  Contingency  Plan 

The  level  of  CO  emissions  in  the 
Minneapolis/St.  Paul  area  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  CO  NAAQS  in  the 
future.  Despite  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Therefore,  as  required  by 
section  175 A  of  the  Act,  Minnesota  has 
provided  contingency  measures  with  a 
schedule  for  implementation  in  the 
event  of  a  future  CO  air  quality  problem. 
Contingency  measures  contained  in  the 
plan  include  basic  I/M,  Transportation 
Control  Measures  (TCM),  and  expansion 
of  the  Oxygenated  fuels  program.  Once 
the  triggering  event,  a  violation  of  the 
CO  NAAQS,  is  confirmed,  the  State  will 
implement  one  or  more  appropriate 
contingency  measures.  Minnesota  will 
select  the  contingency  measures  within 
6  months  of  a  triggering  event.  The  EPA 
understands,  on  the  basis  of  the  State's 
submission,  that  the  adoption  and 
implementation  schedules  specified  in 
the  Act  and  any  corresponding 
regulations  will  be  used.  Therefore,  the 
following  schedules  are  applicable  for 
the  contingency  measures  specified  in 
the  contingency  plan.  Section  175 A  of 
the  Act  requires  that  a  maintenance  plan 


contain  a  contingency  plan  that  will 
promptly  correct  a  violation  of  the  CO 
NAAQS  that  occurs  after  the  area  is 
redesignated  to  attainment. 

a.  Inspection  and  Maintenance.  The 
State  will  implement  a  basic  I/M 
program  in  the  seven  county 
Minneapolis/St.  Paul  metropolitan  area 
to  meet  40  CFR  51.352  basic  I/M 
requirements.  The  enabling  legislation 
was  adopted  in  Jime  1,  1996  and 
authorizes  the  State  to  use  these  I/M 
upgrades  as  a  contingency  measure  in 
areas  redesignated  to  attainment.  I/M 
will  be  implemented  within  two  years 
of  the  selection  of  this  contingency 
measure.  This  time  is  necessary  to 
develop  the  Request  for  Proposal,  solicit 
and  assess  bids,  select  a  contractor, 
negotiate  a  contract,  and  start  up  the 
program.  The  schedule  for  adoption  and 
implementation  of  basic  I/M  as  a 
contingency  measure,  will  be  consistent 
with  that  provided  for  in  the  Act  and 
the  I/M  regulation. 

b.  Transportation  Control  Measures. 
The  State  will  require  the 
implementation  of  the  appropriate 
transportation  control  Measures  (TCMs) 
to  correct  local  CO  hot  spot  problems. 
The  type  of  TCMs  will  be  selected  by 
best  engineering  practice  to  address  the 
problem.  TCMs  will  be  implemented 
within  one  year  of  the  selection  of  this 
contingency  measure.  This  time  would 
be  necessary  to  coordinate  with  local 
and/or  state  governments  to  assure  that 
these  entities  complete  any  appropriate 
processes  such  as  form  policy,  change 
local  ordinances,  etc. 

c.  Oxygenated  Fuel  Program.  The 
State  of  Mirmesota  is  currently 
implementing  an  oxygenated  fuel 
programs  for  CO  control.  The  State  will 
propose  amending  existing  legislation  to 
change  the  oxygen  content  of  fuel  from 
the  current  level  of  2.7  percent  to  3.5 
percent  in  the  control  area. 
Implementation  of  this  measure  would 
occur  within  one  year  of  selection.  This 
time  line  is  necessary  to  amend  existing 
legislation. 

The  EPA  finds  that  the  three 
contingency  measures  provided  in  the 
State  submittal  meet  the  requirements  of 
section  175A{d)  of  the  Act  since  they 
would  promptly  correct  any  violation  of 
the  CO  NAAQS. 

5.  Commitment  To  Submit  Subsequent 
Maintenance  Plan  Revisions 

The  State  has  committed  to  submit  a 
new  maintenance  plan  within  eight 
years  of  the  redesignation  of  the 
Minneapolis/St.  Paul  area  as  required  by 
section  175{A)(b).  This  subsequent 
maintenance  plan  must  constitute  a  SIP 
revision  and  provide  for  the 
maintenance  of  the  CO  NAAQS  for  a 
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period  of  10  years  after  the  expiration  of 
the  initial  10  year  maintenance  period. 

IV.  Proposed  Action 

The  EPA  proposes  to  approve  the 
Minneapolis/St.  Paul  CO  maintenance 
plan  as  a  SIP  revision  meeting  the 
requirements  of  section  1 75A.  In 
addition,  the  EPA  is  proposing  approval 
of  the  redesignation  request  for  the 
Minneapolis/St.  Paul  area,  subject  to 
final  approval  of  the  maintenance  plan, 
because  the  State  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation 
pending  full  approval  of  the  SIP  element 
listed  above.  (In  the  alternative,  if 
ambient  air  quality  violations  occur 
before  EPA  takes  final  action  on  the 
proposed  redesignation  or  if  the  EPA 
does  not  fully  approve  any  of  the  SIP 
revisions  listed  above,  the  EPA  proposes 
to  disapprove  this  redesignation 
request.)  EPA  will  not  finalize  the 
approval  of  the  maintenance  plan  and 
redesignation  request  until  the 
Minneapolis/St.  Paul  I/M  program  is 
approved  by  EPA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

CO  SIPs  are  designed  to  satisfy  the 
requirements  of  part  D  of  the  Act  and  to 
provide  for  attainment  and  maintenance 
of  the  CO  NAAQS.  This  proposed 
redesignation  should  not  be  interpreted 
as  authorizing  the  State  to  delete,  alter, 
or  rescind  any  of  the  CO  emission 
limitations  and  restrictions  contained  in 
the  approved  CO  SIP.  Changes  to  CO 
SIP  regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
unless  a  revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  result  in  both  a  finding  of 
nonimplementation  (section  173(b)  of 
the  Act)  and  in  a  SIP  deficiency  call 
made  pursuant  to  section  110(a)(2)(H)  of 
the  Act. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 


B.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elective 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  This  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
these  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  This  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
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requirei^ents  of  section  3(b)  of  E.O. 
13084  da  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Prote<  tion  of  Children  from 
Environ  mental  Health  Risks  and  Safety 
Risks  (6  2  FR  19885.  April  23,  1997), 
applies  :o  any  rule  that:  (1)  is 
determiied  to  be  "economically 
signifies  nt"  as  defined  under  E.O. 
12866.  and (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  haj  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agei  icy  must  evaluate  the 
environ  nental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferab  le  to  other  potentially  effective 
and  reas  onably  feasible  alternatives 
conside:  ed  by  the  Agency. 

This  I  Lile  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  o  r  safety  risks. 

E.  Regu.  atory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
general!  y  requires  an  agency  to  conduct 
a  regula  :ory  flexibility  analysis  of  any 
rule  suh  iect  to  notice  and  comment 
rulemal(  ing  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  s  ignificant  economic  impact  on 
a  substa  atial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  n^t-for-profit  enterprises,  and 
small  gc  vemmental  jurisdictions.  This 
direct  fi  lal  rule  will  not  have  a 
signifies  int  impact  on  a  substantial 

of  small  entities  because  plan 
approvals  under  section  111(d)  do  not 
create  a  ly  new  requirements  but  simply 
requirements  that  the  State  is 
imposing.  Therefore,  because 
the  Fedi  iral  approval  does  not  create  any 
new  rec  uirements,  I  certify  that  this 
action  v  ^ill  not  have  a  significant 
econom  ie  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  n  iture  of  the  Federal-State 
relation  ship  under  the  Clean  Air  Act 
(Act)  prsparation  of  a  flexibility  analysis 
would  c  onstitute  Federal  inquiry  into 
the  ecoi  lomie  reasonableness  of  a  State 
action. '  "he  Act  forbids  EPA  to  base  its 
actions  on  such  grounds.  Union  Electric 
Co.,  V.  U.S.  EPA,  427  U.S.  246.  255-66 


approve 
already 


(1976); 


12  U.S.C.  7410(a)(2). 


F.  Unfunded  Mandates 

Unde  r  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  lav  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accomp  any  any  proposed  or  final  rule 
that  inc  ludes  a  Federal  mandate  that 


may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Carbon  monoxide. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  5,  1999. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
|FR  Doc.  99-12161  Filed  5-12-99;  8:45  am] 
BILUNC  CODE  6560-«0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA01 2-01 44b.  FRL-6335-4] 

Approval  and  Promulgation  of 
Implementation  Plan  for  South  Coast 
Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  EPA  is  approving  revisions  to 
the  California  State  Implementation 
Plan  (SIP)  which  concern  the  new 
source  review  (NSR)  program.  The 
purpose  of  this  action  is  to  meet 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  Act)  with 
regard  to  NSR  in  areas  that  have  not 
attained  the  national  ambient  air  quality 
standards  (NAAQS).  This  approval 
action  will  incorporate  the  approved 
rules  into  the  federally  approved  SIP  for 
California,  and  will  delete  a  number  of 
the  existing  rules  from  the  SIP.  The 
rules  were  submitted  by  the  State  to 


satisfy  certain  Federal  requirements  for 
an  approvable  NSR  SIP. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  The  District  has  provided 
public  workshops  in  the  development  of 
the  submitted  rules,  and  provided  the 
opportunity  for  public  comment  prior  to 
changes  to  its  rules.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated  in  relation  to  these  rules. 
If  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  these  proposed  rules.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  dociunent.  Any  parties 
interested  in  conunenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  June  14,  1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Nahid  Zoueshtiagh 
(Air-3),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours  at  the  following  address:  Air-3, 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  submitted  rules  are  also 
available  for  inspection  at  the  following 
locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nahid  Zoueshtiagh  (Air-3),  Air 
Division.  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawrthome 
Street,  San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1261. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  above  listed 
rules  submitted  to  the  EPA  on  April  5, 
1991  (Rules  203.1,  203.2,  204.1,  213.2. 
213.3),  May  13,  1991  (Rules  201,  201.1, 
203,  205,  209,  211.  214,  215,  216,  217), 
and  February  28,  1994  (Rules  204,  206, 
210)  by  the  California  Air  Resources 
Board.  Since  submittal  to  EPA,  the 
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District  has  rescinded  Rules  203.1, 
203.2,  204.1,  211.  213,  213.1,  and  213.2. 
EPA  is  not  taking  any  action  on  the 
rescinded  Rules  203.1,  203.2  and  204.1 
because  they  were  not  a  part  of  the  SIP. 
However,  EPA  is  approving  rescission  of 
Rules  211,  213,  213.1  and  213.2, 
because  the  requirements  of  these  rules 
are  now  contained  in  Rules  212  and 
Regulation  XIII.  For  further  information, 
please  see  the  information  provided  in 
the  Direct  Final  action  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 
Felicia  Marcus, 

Regional  Administrator,  Region  DC. 
(FR  Doc.  9&-12000  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[FRL-6340-7] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  North  Dalcota;  Control  of 
Emissions  From  Existing  Hazardous/ 
Medical/Infectious  Waste  Incinerators 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  In  this  action,  EPA  proposes 
to  approve  the  North  Dakota  State  Plan 
for  control  of  air  emissions  from  existing 
Hazardous/Medical/Infectious  Waste 
hicinerators  (HMIWI).  The  plan 
provides  for  implementation  and 
enforcement  of  the  Emissions 
Guidelines  applicable  to  each  existing 
HMIWI  for  which  construction  was 
commenced  on  or  before  June  20, 1996. 
In  the  final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State 
Plan  as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn,  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  see  the  direct  final 
notice  of  this  action  located  elsewhere 
in  today's  Federal  Register  for  a 


detailed  description  of  the  North  Dakota 
State  Plan. 

DATES:  Comments  must  be  postmarked 
by  June  14, 1999. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Richard  R.  Long,  Director,  Air  and 
Radiation  Program  (8P-AR),  at  the  EPA 
Regional  Office  hsted  below.  Copies  of 
the  documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  8,  Office  of  Air  and  Radiation, 
999  IStii  Sti-eet,  Suite  500,  Denver, 
Colorado  80202,  telephone  (303)  312- 
6470. 

North  Dakota  Health  Department, 
Environmental  Health  Section.  1200 
Missoiuri  Avenue,  P.O.  Box  5520, 
Bismark,  North  Dakota  58506-5520, 
telephone  (701)  328-5188. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Paser,  Region  8,  Office  of  Air 
and  Radiation,  at  the  above  address, 
telephone  (303)  312-6526. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is 
published  in  the  Rules  and  Regulations 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  April  30,  1999. 
Patricia  D.  Hull, 

Acting  Administrator.  Region  VIII. 

[FR  Doc.  99-12002  Filed  5-12-99;  8:45  am] 

BILLING  CODE  6S60-5(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 

[FRL-63423] 
RIN  2060-AG85 

Inspection  Date  at  Idaho  National 
Engineering  and  Environmental 
Lat>oratory  and  Availability  of  Waste 
Characterization  and  Quality 
Assurance  Program  Documents 
Applicable  to  Transuranic  Radioactive 
Waste  at  the  Nevada  Test  Site 
Proposed  for  Disposal  at  the  Waste 
Isolation  Pilot  Plant 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability;  opening 
of  public  conunent  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the  date  for 
an  upcoming  inspection  of  the  Idaho 
National  Engineering  and 
Environmental  Laboratory  (INEEL).  The 
inspection  will  be  conducted  the  week 
of  May  17,  1999.  Additional  information 
on  the  INEEL  inspection,  including  the 
announcement  of  a  public  comment 
period  on  relevant  site  documents,  was 
previously  published  on  April  16,  1999. 
at  64  FR  18870. 

EPA  is  also  announcing  the 
availability  of,  and  soliciting  public 
comments  for  30  days  on.  Department  of 
Energy  (DOE)  documents  on  waste 
characterization  and  quality  assurance 
programs  applicable  to  transuranic 
(TRU)  radioactive  waste  at  the  Nevada 
Test  Site  (NTS)  proposed  for  disposal  at 
the  Waste  Isolation  Pilot  Plant  (WIPP). 
The  documents  are:  "Bechtel  Nevada 
Transuranic  Waste  Characterization 
Quality  Assurance  Project  Plan,  L- 
El0.3dl.LWC,  May  1998"  (hereafter 
NTS  TRU  QAPjP);  "Nevada  Test  Site 
Transuranic  Waste  Certification  and 
Quality  Assiuance  Plan,  B-A20/97.03, 
Revision  0,  2/4/98"  (hereafter  NTS 
Certification  Plan);  "Mobile 
Characterization  Services  (MCS) 
Transuranic  Waste  Characterization 
Program  Quality  Assurance  Project  Plan, 
MCS-102,  Rev.  B,  10/21/98"  (hereafter 
MCS  TRU  QAPjP);  and  "TRUtech  Team 
Mobile  Systems  Program  Transuranic 
Waste  Characterization  Quality 
Assurance  Project  Plan,  TT-DOC-OOl, 
August  17.  1998"  (hereafter  TRUtech 
TRU  QAPjP).  These  documents  are 
available  for  review  in  the  public 
dockets  listed  in  ADDRESSES.  The  EPA 
will  use  these  documents  to  e\  aluate 
waste  characterization  systems  and 
processes  and  the  quality  assurance 
program  at  NTS.  In  accordance  with 
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EPAs  V  IPP  Compliance  Criteria  at  40 
CFR  19^  .8,  EPA  will  conduct  an 
inspect!  an  of  waste  characterization 
systems  and  processes  and  an  audit  of 
the  qua]  ity  assurance  program  at  NTS 
the  wee  :  of  June  7,  1999.  to  verify  that 
these  pr  agrams  can  properly  control  the 
characte  rization  of  transuranic  waste  at 
issue,  c(  insistent  with  the  Compliance 
Criteria.  This  notice  of  the  inspection 
and  con  ment  period  accords  with  40 
CFR  19^  .8. 

DATES: "  'he  EPA  is  requesting  public 
commei  t  on  the  Nevada  Test  Site 
docume  its  as  they  apply  to  the  scope  of 
the  inspection  announced  in  this  notice. 
Comments  must  be  received  by  EPA's 
official ,  V.ir  Docket  on  or  before  June  14, 
1999. 

ADDRESSES:  Comments  should  be 
submitttd  to:  Docket  No.  A-98-49,  Air 
Docket,  ^oomM-1500(LE-131),  U.S. 
Environmental  Protection  Agency,  401 
M  Streei ,  SW.  Washington.  DC,  20460. 

The  D  DE  documents  (NTS  TRU 
QAPjP,  >JTS  Certification  Plan,  MCS 
TRU  Q/  PjP,  and  TRUtech  TRU  QAPjP) 
are  avai  able  for  review  in  the  official 
EPA  Ail  Docket  in  Washington,  D.C., 
Docket  No.  A-98-49,  Category  II-A-2, 
and  at  tie  following  three  EPA  WIPP 
informa  ional  docket  locations  in  New 
Mexico:  in  Carlsbad  at  the  Municipal 
Library,  Hours:  Monday-Thursday, 
lOam-9  )m,  Friday-Saturday,  10am- 
6pm.  an  i  Sunday,  lpm-5pm;  in 
Albuqu(  irque  at  the  Government 
Publical  ions  Department,  Zimmerman 
Library,  University  of  New  Mexico, 
Hours:  Monday-Thursday,  8am-9pm, 
Friday,  Jam-5pm,  Saturday-Sunday, 
lpm-5pm;  and  in  Santa  Fe  at  the 
Fogelso:  i  Library,  College  of  Santa  Fe, 
Hours:  I  Monday-Thursday,  8am-12pm, 
Friday,  }am-5pm,  Saturday,  9am-5pm. 
and  Surday,  lpm-9pm. 

Copies  of  items  in  the  docket  may  be 
requests  d  by  writing  Docket  A-98— 49  at 
the  addi  ess  provided  above,  or  by 
calling  (202)  260-7548.  As  provided  in 
EPA's  n  gulations  at  40  CFR  Part  2,  and 
in  accor  dance  with  normal  EPA  docket 
procedtres,  a  reasonable  fee  may  be 
charged  for  photocopying. 
FOR  FUR  THER  INFORMATION  CONTACT:  Jim 
Oliver,  Office  of  Radiation  and  Indoor 
Air.  (20  :)  564-9732,  or  call  EPA's  24- 
hoiu,  to  1-free  WIPP  Information  Line, 
1-800-;  31-WIPP,  or  visit  our  website  at 
http://Mww.epa.gov/radiation/wipp/. 
announce.html. 

SUPPLEU  lENTARY  INFORMATION:  General 
background  for  this  notice  is  identical  to 
that  provided  in  previous  Federal 
Registe^  notices.  (See  64  FR  18870. 
14418) 

The  r^evada  Test  Site  (NTS) 
docume  nts  submitted  by  DOE  to  EPA 


are:  NTS  TRU  QAPjP,  NTS  Certification 
Plan,  MCS  TRU  QAPjP,  and  TRUtech 
TRU  QAPjP  (see  SUMMARY  for  hill 
tides).  The  NTS  TRU  QAPjP,  MCS  TRU 
QAPjP,  and  TRUtech  TRU  QAPjP  set 
forth  the  quality  assiurance  program 
applied  to  TRU  waste  characterization 
at  NTS.  The  NTS  Certification  Plan  sets 
forth  the  waste  characterization 
procedures  for  TRU  wastes  at  NTS. 
After  EPA  reviews  these  documents, 
EPA  will  conduct  an  inspection  of  NTS 
the  week  of  June  7,  1999,  to  determine 
whether  the  requirements  set  forth  in 
these  documents  are  being  adequately 
implemented  in  accordance  with 
Conditions  2  and  3  of  the  EPA's  WIPP 
certification  decision  (Appendix  A  to  40 
CFR  Part  194).  In  accordance  with 
§  194.8  of  the  WIPP  compliance  criteria, 
EPA  is  providing  the  public  30  days  to 
comment  on  the  documents  placed  in 
EPA's  docket  relevant  to  the  site 
approval  process. 

If  EPA  determines  that  the  provisions 
in  the  documents  are  adequately 
implemented,  EPA  will  notify  the  DOE 
by  letter  and  place  the  letter  in  the 
official  Air  Docket  in  Washington,  D.C., 
and  in  the  informational  docket 
locations  in  New  Mexico.  A  positive 
approval  letter  will  allow  DOE  to  ship 
TRU  waste  from  NTS  to  the  WIPP.  The 
EPA  will  not  make  a  determination  of 
compliance  prior  to  the  inspection  or 
before  the  30-day  comment  period  has 
closed. 

Information  on  the  EPA's  radioactive 
waste  disposal  standards  (40  CFR  Part 
191),  the  compliance  criteria  (40  CFR 
Part  194),  and  the  EPA's  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket,  Dockets  No.  R-89-01,  A-92-56, 
and  A-93-02,  respectively,  and  is 
available  for  review  in  Washington, 
D.C..  and  at  the  three  EPA  WIPP 
informational  docket  locations  in  New 
Mexico.  The  dockets  in  New  Mexico 
contain  only  major  items  from  the 
official  Air  Docket  in  Washington,  D.C., 
plus  those  documents  added  to  the 
official  Air  Docket  after  the  October 
1992  enactment  of  the  WIPP  LWA. 

Dated:  May  7,  1999. 
Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  99-12159  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  611 
[Docket  No.  99-5474] 
RIN2132-AA63 

Major  Capital  Investment  Projects 

AGENCY:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTION:  Proposed  rule;  notice  of 

meeting. 

SUMMARY:  On  April  7,  1999,  the  Federal 
Transit  Administration  (FTA)  published 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  describing  the  procedures  that 
FTA  proposes  to  use  to  evaluate  and 
rate  candidate  projects  for  capital 
investment  grants  and  loans  for  new 
fixed  guideway  systems  and  extensions 
to  existing  systems  ("new  starts")  (64  FR 
17062-71).  The  Transportation  Equity 
Act  for  die  21st  Century  (TEA-21) 
requires  FTA  to  issue  regulations 
covering  the  evaluation  and  rating  of 
such  projects.  The  docket  for  this  NPRM 
is  open  for  public  comment  until  July  6, 
1999;  FTA  invites  public  comment,  and 
included  a  number  of  questions  in  the 
NPRM  soliciting  specific  comment.  In 
order  to  encourage  public  comment, 
FTA  intends  to  host  three  workshops  on 
the  NPRM.  This  notice  announces  the 
dates,  times,  locations  and  procedures 
for  those  workshops. 
DATES:  The  three  workshops  are 
scheduled  as  follows: 

1.  May  24,  1999,  2:00  p.m.  to  5:00 
p.m.  (local  time);  Toronto.  Ontario. 

2.  June  3,  1999,  9:00  a.m.  to  12:30 
p.m.  (local  time);  San  Francisco,  CA. 

3.  June  8,  1999,  9:00  a.m.  to  12:30        • 
p.m.  (local  time);  Washington,  DC. 
ADDRESSES:  The  Toronto,  Ontario 
workshop  will  be  held  in  the  Essex 
Ballroom  at  the  Sheraton  Centre  Toronto 
Hotel,  123  Queen  St.  West,  Toronto, 
Ontario,  MSH  2M9,  in  conjunction  with 
the  1999  APTA  Commuter  Rail/Rapid 
Transit  Conference.  The  San  Francisco, 
CA  workshop  will  be  held  at:  Joseph  P. 
Bort  MetroCenter  Auditorium,  101 
Eighth  Street,  Oakland,  California 
(adjacent  to  the  Lake  Merritt  BART 
station).  The  Washington,  DC  workshop 
will  be  held  at:  U.S.  Department  of 
Transportation,  room  3200-3204,  400 
7di  Street  SW,  Washington,  DC  20590. 
Written  material  submitted  at  the 
workshops  will  be  placed  in  the 
rulemaking  docket.  Interpreters  and 
alternative-format  information  are 
available  upon  request;  requests  should 
be  made  by  May  1 7  for  any  of  the 
workshops. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
Day,  Office  of  PoUcy  Development, 
FTA.  (202)  366-4060. 

SUPPLEMENTARY  INFORMATION:  On  April 
7,  199g,  FTA  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  carry 
out  the  requirements  of  Section 
3009(e)(5)  of  TEA-21  (64  FR  17062-71). 
This  statute  directs  FTA  to  issue 
regulations  that  define  the  process  that 
FTA  will  use  to  evaluate  candidate  new 
starts  under  the  criteria  contained  in  49 
U.S.C.  5309.  When  issued,  the  Final 
Rule  will  set  forth  the  approach  FTA 
will  use  to  evaluate  candidate  projects 
in  terms  of  their  justification  and  local 
financial  commitment,  as  required 
under  49  U.S.C.  5309(e).  Consistent 
with  49  U.SrC.  5309(e)(6),  as  amended 
by  Section  3009(e)  of  TEA-21,  these 
procedxues  vdll  also  be  used  to  approve 
candidate  projects  for  entry  into 
preliminary  engineering  and  final 
design.  These  procedures  will  also  be 
used  to  evaluate  projects  in  order  to 
make  recommendations  for  funding  in 
the  annual  report  to  Congress  required 
by  49  U.S.C.  5309(o)(l). 


Notice  of  Meeting  and  Meeting 
Procedures 

FTA  believes  that  the  public  will 
benefit  from  an  opportunity  for  dialog 
concerning  the  NPRM  on  evaluation  of 
major  capital  investment  projects,  or 
new  starts.  Therefore,  FTA  is  holding 
three  public  workshops,  as  follows:  May 
24,  1999;  Toronto,  Ontario,  in 
conjimction  with  the  1999  APTA 
Commuter  Rail/Rapid  Transit 
Conference;  June  3,  1999;  San  Francisco, 
CA;  June  8,  1999;  Washington,  DC. 
Information  gathered  at  the  workshops 
will  be  included  in  the  rulemaking 
docket  and  evaluated  in  conjunction 
with  the  development  of  the  Final  Rule. 
This  notice  establishes  the  general 
procedures  set  forth  below  to  facilitate 
the  workshops. 

The  worksnops  are  intended  to  solicit 
public  views  and  information  on  the 
proposed  rule.  Therefore,  they  will  be 
conducted  in  an  informal  and 
nonadversarial  manner. 

The  San  Francisco,  CA  and 
Washington,  DC  workshops  will  last  3V2 
hours,  beginning  at  9:00  a.m.;  the 
Toronto,  Ontario  workshop  will  last  3 
hours,  beginning  at  2:00  p.m.  The 
format  will  consist  of  an  overview  of  the 
NPRM,  including  relevant  backgroimd 


information,  by  FTA  officials.  A  general 
question-and-answer  session  will 
follow. 

Seating  will  be  limited  by  available 
room  size  and  will  be  made  available  on 
a  first-come,  first-served  basis,  with 
some  seats  reserved  as  necessary  for 
speakers,  interpreters  and  persons 
requiring  their  services,  and  others 
requiring  specific  accommodations.  For 
those  who  cannot  attend,  a  tape 
recording,  transcript,  or  other  record  of 
the  workshops  will  be  available  in  the 
rulemaking  docket  after  the  workshops. 

We  will  try  to  accommodate  all 
attendees  who  wish  to  speak  during  the 
question-and-answer  period.  Speakers 
will  be  accommodated  on  a  first-come, 
first-served  basis;  however,  FTA 
reserves  the  right  to  exclude  some 
speakers  or  limit  their  time  in  order  to 
provide  equal  opportunity  to  all  who 
wish  to  speak. 

All  statements  and  materials  received 
at  the  workshop  wall  become  part  of  the 
rulemaking  docket. 

Issued:  May  7,  1999. 
Gordon  J.  Linton, 
Administrator. 
[FR  Doc.  99-12034  Filed  5-12-99;  8:45  am) 
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This  sect  on  of  the  FEDERAL  REGISTER 
contains  locuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  N(  itices  of  hearings  and  investigations, 
committej  meetings,  agency  decisions  and 
rulings,  d  ^legations  of  authority,  filing  of 
petitions  jnd  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 
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DEPARTMErn*  OF  AGRICULTURE 

Animal  pnd  Plant  Health  Inspection 
Service : 

[Docket  Mo.  99-02»-1] 

Availablity  of  Environmental 
Assessments  and  Findings  of  No 
Significunt  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspect!  Dn  Service,  USDA. 
ACrraN:  Notice. 


SUMMARV:  We  are  advising  the  public 
that  two  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  pn  pared  by  the  Animal  and  Plant 
Health  L  ispection  Service  relative  to  the 
of  permits  to  allow  the  field 
genetically  engineered 
The  environmental 
assessmfents  provide  a  basis  for  our 
conclus:  on  that  the  field  testing  of  the 
genetica  lly  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  s  gnificant  impact  on  the  quality 


issuance 

testing 

organi 


cfj 
sris. 


of  the  human  environment.  Based  on  its 
findings  of  no  significantly  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room,  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
TOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Assistant  Director, 
Scientific  Services,  PPQ,  APHIS.  Suite 
5B05,  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1237;  (301)  734- 
7710.  For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  contact  Ms.  Linda 
Lightle  at  (301)  734-8231;  e-mail: 
linda.lightle@usda.gov.  Please  refer  to 
the  permit  numbers  listed  below  when 
ordering  documents 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 


permit  must  be  obtained  or  a 
notification  acknowledged  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  permit  application 
requirements  and  the  notification 
procedures  for  the  importation, 
interstate  movement,  and  release  into 
the  environment  of  a  regulated  article. 

In  the  curse  of  reviewing  the  permit 
applications,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
assessed  the  impact  on  the  environment 
that  releasing  the  organisms  under  the 
conditions  described  in  the  permit 
applications  would  have.  APHIS  has 
issued  permits  for  the  field  testing  of  the 
organisms  listed  below  after  concluding 
that  the  organisms  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  The 
environmental  assessments  and  findings 
of  no  significant  impact,  which  are 
based  on  data  submitted  by  the 
applicant  and  on  our  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Perr  lit  number 


Permittee 


Date  Issued 


Organisms 


Field  test  location 


98-355-(1r 


98-032-<  3r 


USDA/ARS 


USDA/ARS 


3-17-99 


3-17-99 


Fusarium  moniliforme  fungus  genetically  engi- 
neered to  express  reduced  virulence  and  anti- 
biotic resistance  tested  in  corn.. 

Citrus  viroid  III  genetically  engineered  to  produce 
dwarfing  In  citrus  trees.. 


Illinois,  Iowa 


Flonda 


eiivi 


ironmental  assessments  and 
of  no  significant  impact  have 
pared  in  accordance  with:  (1) 
National  Environmental  Policy  Act 
NEPA).  as  amended  (42  U.S.C. 
seq.).  (2)  regulations  of  the 
on  Environmental  Quality  for 
mi  fnting  the  procedural  provisions 
(40  CFR  parts  1500-1508),  (3) 
ri  igulations  implementing  NEPA 
J  art  lb),  and  (4)  APHIS'  NEPA 
Implemi  'nting  Procedures  (7  CFR  part 
372). 


The 
findings 
been  pr« 
The 
of  1969 
4321  et. 
Council 
imple 
ofNEP4 
USDA 
(7  CFR 


Done  in  Washington.  DC.  this  6th  day  of 
May.  1999. 
loan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-12149  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  341fr-34-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designation  Amendment  for  North 
Dakota  (ND)  to  Provide  Official 
Services  in  the  Southern  Illinois  (IL) 
Area 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 

action:  Notice. 


SUMMARY:  Under  the  United  States  Grain 
Standards  Act  (Act),  GIPSA  has 
amended  the  designation  of  North 
Dakota  Grain  Inspection  Service,  Inc. 
(North  Dakota),  to  include  the  former 
Southern  Illinois  area. 
DATE:  Effective  on  April  26,  1999. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Ave.,  S.W., 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  ha  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  3,  1999,  Federal  Register 
(64  FR  10270).  GIPSA  announced  the 
designation  of  North  Dakota  to  provide 
official  inspection  services  under  the 
Act  effective  July  1,  1999,  and  ending 
March  31,  2002.  North  Dakota  asked 
GIPSA  to  amend  their  geographic  area  to 
include  the  former  Southern  Illinois 
area,  due  to  the  purchase  of  the 
designated  corporation.  Southern 
Illinois  Grain  Inspection  Services,  Inc. 
(Southern  Illinois). 

Section  7A(c)(2)  of  the  Act  authorizes 
GIPSA's  Administrator  to  designate  an 
agency  to  provide  official  services 
within  a  specified  geographic  area,  if 
such  agency  is  qualified  under  section 
7(f)(1)(A)  of  the  Act.  GIPSA  evaluated 
all  available  information  regarding  the 
designation  criteria  in  Section  7(f)(1)(A) 
of  the  Act,  and  determined  that  North 
Dakota  is  qualified. 

GIPSA  announces  designation  of 
North  Dakota  to  provide  official 
inspection  services  under  the  Act,  in  the 
former  Southern  Illinois,  area  effective 
April  26,  1999,  and  ending  March  31, 
2002,  concurrently  with  the  end  of 
North  Dakota's  current  designation. 

Pursuant  to  section  7(f)(2)  of  the  Act, 
the  following  additional  geographic 
area,  in  the  State  of  Illinois,  is  assigned 
to  North  Dakota. 

Bounded  on  the  East  by  the  eastern 
Cumberland  County  line;  the  eastern  Jasper 
County  line  south  to  State  Route  33;  State 
Route  33  east-southeast  to  the  Indiana- 
Illinois  State  line;  the  Indiana-Illinois  State 
line  south  to  the  southern  Gallatin  County 
line; 

Bounded  on  thfe  South  by  the  southern 
Gallatin,  Saline,  and  Williamson  County 
lines;  the  southern  Jackson  County  line  west 
to  U.S.  Route  51;  U.S.  Route  51  north  to  State 
Route  13;  State  Route  13  northwest  to  State 
Route  149;  State  Route  149  west  to  State 
Route  3;  State  Route  3  northwest  to  State 
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Route  51;  State  Route  51  south  to  the 
Mississippi  River;  and 

Bounded  on  the  West  by  the  Mississippi 
River  north  to  the  northern  Calhoun  County 
line; 

Bounded  on  the  North  by  the  northern  and 
eastern  Calhoun  County  lines;  the  northern 
and  eastern  Jersey  County  lines;  the  northern 
Madison  County  line;  the  western 
Montgomery  County  line  north  to  a  point  on 
this  line  that  intersects  with  a  straight  line, 
from  the  junction  of  State  Route  111  and  the 
northern  Macoupin  County  line  to  the 
junction  of  Interstate  55  and  State  Route  16 
(in  Montgomery  County);  from  this  point 
southeast  along  the  straight  line  to  the 
junction  of  Interstate  55  and  State  Route  16; 
State  Route  16  east-northeast  to  a  point 
approximately  1  mile  northeast  of  Irving;  a 
straight  line  from  this  point  to  the  northern 
Fayette  County  line;  the  northern  Fayette, 
Effingham,  and  Cumberland  County  lines. 

Effective  April  26,  1999,  North  Dakota's 
present  geographic  area  is  amended  to 
include  the  area  formerly  assigned  to 
Southern  Illinois  as  described  above.  North 
Dakota's  designation  to  provide  official 
inspection  services  ends  March  31,  2002. 
Official  services  in  Illinois  may  be  obtained 
by  contacting  North  Dakota  d.b.a.  Illinois 
Official  Grain  Inspection  at  618-632-1921. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  May  4,  1999. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
[FR  Doc.  99-11978  Filed  5-12-99;  8:45  am] 

BILLING  CODE  3410-KD-4> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-821-802] 

Procedures  for  Delivery  of  HEU  Natural 
Uranium  Component  in  the  United 
States 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Request  for  Comments. 

SUMMARY:  The  Department  of  Commerce 
is  hereby  providing  interested  parties  an 
opportunity  to  comment  on  the  latest 
draft  Revision  of  the  Procedures  for 
Delivery  of  HEU  Natural  Uranium 
Component  in  the  United  States.  All 
comments  are  due,  by  close  of  business, 
to  the  Department  of  Commerce  seven 
(7)  days  from  the  date  of  publication  of 
this  notice. 

EFFECTIVE  DATE:  May  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Doyle,  KarIa  Whalen,  or  Juanita 
H.  Chen,  Enforcement  Group  HI,  Office 
VII,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  1401 


Constitution  Avenue,  NW,  Washington, 
DC  20230,  at  telephone:  202-482-3793. 

Background 

As  set  forth  in  the  USEC  Privatization 
Act,  the  Department  of  Commerce  ("the 
Department")  has  the  responsibility  for 
the  administration  and  enforcement  of 
the  HEU  Agreement.  Pursuant  to  this 
Act,  the  Department  established  the 
Procedures  for  Delivery  of  HEU  Natural 
Uranium  Component  in  the  United 
States  ("HEU  Procedures")  (63  FR 
36391,  July  6,  1998)  to  enforce  the  USEC 
Privatization  Act  mandate.  After 
requesting  comments  from  parties  on 
necessary  or  desirable  changes  to  the 
HEU  Procedures  (63  FR  54108,  October 
8,  1998),  the  Department  determined 
that  revision  and  clarification  of  the 
HEU  Procedures  were  warranted. 
Revised  HEU  Procedures  were 
published  on  March  26,  1999.  and 
parties  were  again  invited  to  comment 
on  necessary  or  desirable  changes  (64 
FR  14697,  March  26,  1999).  As  the 
Department  has  made  substantive 
changes,  in  part  as  a  result  of  parties' 
comments,  the  Department  has 
determined  that  comments  on  this  latest 
revision  of  the  HEU  Procedures  are 
again  appropriate. 

Opportunity  to  Submit  Comments 

Parties  wishing  to  comment  on  this 
latest  revision  of  the  HEU  Procediu-es 
have  the  opportunity  to  participate  on 
the  record.  Parties  may  submit 
comments  with  respect  to  these  revised 
HEU  Procediu-es  by  close  of  business 
seven  (7)  days  from  publication  of  this 
notice.  Seven  copies  of  the  comments 
should  be  submitted  to:  Import 
Administration,  Central  Records  Unit, 
Room  1870.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  DC  20230, 
Attention:  Roland  L.  MacDonald. 

All  comments  provided  to  the 
Department  in  response  to  this  notice 
will  be  subject  to  release  under  the 
Freedom  of  Information  Act  ("FOIA"),  5 
U.S.C.  552.  et  seq.  (1998). 

Dated:  May  7,  1999. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  III. 

Draft  Revised  Procedures  for  Delivery 
of  HEU  Natural  Uranium  Component  in 
the  United  States 

The  United  States  Enrichment 
Corporation  Privatization  Legislation,  42 
U.S.C.  2297h.  et  seq.  ("USEC 
Privatization  Act"),  directs  the  Secretary 
of  Commerce  to  administer  and  enforce 
Russian  origin  uranium  delivery 
limitations  set  forth  in  42  U.S.C.  2297h- 
10(b)(5).  Accordingly,  the  U.S. 
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Department  of  Commerce 

"Departtnent")  is  implementing 
§  2297h- 10  of  the  USEC  Privatization 
Act  by  is  suing  these  revised  HEU 
Proceduies.  The  authority  to  implement 
Procedures  does  not  derive 
Tariff  Act  of  1930,  as  amended, 
these  revised  HEU 
are  not  subject  to  the 
Suspending  the 
ing  Investigation  on  Uraniiun 
Russian  Federation  ("Russian 
ensjon  Agreement"),  57  FR  79235 
30,  1992),  as  amended. 


uies 


the  HEU 

from  the 

Therefor^ 

Proced 

Agreemeht 

Antidump 

from  the 

Suspi 

(October 


A.  Covei^ge 

The  ui  anium 
HEU  Probed 


covered  by  these  revised 
ures  is  the  Ui  0  g  or  UFe 
component  of  the  low-enriched  uranium 
derived  :  rom  the  highly  eiuiched 
uranium  ("HEU")  taken  from 
dismantled  nuclear  warheads,  deemed 
under  Ui  lited  States  law  for  all  purposes 
to  be  of  I  ussian  origin,  and  delivered  to 
the  Russ  an  Executive  Agent  pursuant  to 
the  USE( :  Privatization  Act  ("HEU 
Natural  1  Jranium  Component"). 

B.  Defini  tions 

1.  Accpunt 
party 
which 
Designat  ;d 
provides 
for,  the 


that 
the 


FEU 
Component 
the  USEC 

2.  Anriual 
means 
Users  as 
10(b)(5): 


tie 


Administrator — means  the 
administers  an  account  into 
Russian  Executive  Agent  or  a 
Agent  takes  delivery  of,  and 
account  balance  information 
Natural  Uranium 
prior  to  its  sale  pursuant  to 
Privatization  Act. 

Maximum  Deliveries — 
delivery  limitations  to  End- 
set  forth  at  42  U.S.C.  2297h— 


ANNii\L  Maximum  Deliveries  to 
End-Users 


Year: 


(Millions 
UjOg  eqL 

alent] 

bs. 
liv- 

1998 

2 

1999 

4 

2000 

6 

2001 

8 

2002 

10 

2003 

12 

2004 

14 

2005 

16 

2006 

17 

2007 

18 

2008 

19 

2009  and 

each 

year 
thereafter 

20 

3 
nuclear 

4.  Des 
party 
Ministry 
Russian 


Conkumption — means  for  use  as 
uel. 

gnated  Agent — means  any 
has  been  authorized  by  the 
of  Atomic  Energy  of  the 
^■ederation  ("MINATOM")  to 


tha 


sell  the  HEU  Natiu-al  Uraniiun 
Component. 

5.  Designated  Agent's  Account — 
means  the  account  held  in  the  name  of 
the  Designated  Agent,  into  which  only 
the  HEU  Natural  Uranium  Component  is 
delivered  prior  to  its  transfer  piusuant 
to  the  USEC  Privatization  Act. 

6.  End-User — means  an  entity  that 
purchases  natural  uranium  for 
consumption  in  a  nuclear  reactor  in  the 
United  States,  owned  or  operated  by 
itself  or  a  parent,  subsidiary,  or  other 
entity  under  common  ownership  or 
control. 

7.  Executive  Agent — means  either  the 
United  States  or  Russian  Federation 
executive  agent  with  the  authority  to 
implement  the  Agreement  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Russian  Federation  Concerning  the 
Disposition  of  Highly  Enriched  Uranium 
Extracted  from  Nuclear  Weapons,  dated 
February  19,  1993. 

8.  Secretary — means  the  Secretary  of 
Commerce  or  a  designee.  The  Secretary 
has  responsibility  for  the  administration 
and  enforcement  of  the  limitations  set 
forth  in  42  U.S.C.  2297h-10(b)(5). 

9.  U3  Og  to  (UFfe  Conversion— 1  KgU 
in  UFft  2.61283  lbs.  U.^O^ 

10.  Verification — The  process  by 
which  the  Department  examines  the 
records  of  the  party  that  provided  the 
information  being  examined,  and 
interviews  company  personnel  who 
prepared  such  information  and  who  are 
familiar  with  the  sources  of  the  data  in 
the  information,  in  order  to  establish  the 
adequacy  and  accuracy  of  submitted 
information. 

1 1 .  Importer  of  Record — means  the 
person  by  whom,  or  for  whose  account, 
subject  merchandise  is  imported. 

C.  Record  Procedures  and  Commercial 
Confide  n  tiality 

1 .  Public  Record  and  Access 

a.  HEU  Record:  A  separate  record  for 
documents  and  information  generated 
under  the  HEU  Procedures  shall  be 
created  under  the  identifying  title  "HEU 
File"  and  maintained  in  the  Central 
Records  Unit. 

b.  Central  Records  Unit:  Import 
Administration's  Central  Records  Unit 
is  located  at  B-099,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street.  NW,  Washington,  DC  20230. 
The  office  hours  of  the  Central  Records 
Unit  are  between  8:30  A.M.  and  5:00 
P.M.  on  business  days. 

c.  The  Central  Records  Unit  is 
responsible  for  maintaining  a  public  and 
an  official  record  for  the  HEU  File.  The 
public  record  will  consist  of  all  material 
contained  in  the  official  record  that  the 
Secretary  determines  is  subject  to 


release  under  the  Freedom  of 
Information  Act  ("FOIA  "),  5  U.S.C.  552. 
et  seq.  (1998),  and  disclosed  to  the 
general  public  in  the  Central  Records 
Unit.  The  Secretary  will  charge  an 
appropriate  fee  for  providing  copies  of 
documents.  The  official  record  will 
contain  the  foregoing  information  and 
information  for  which  the  submitter  has 
claimed  an  exemption  to  release  under 
FOIA.  Such  official  record  will  be 
accessible  only  to  authorized  Commerce 
Department  employees. 

a.  FOIA  Release  and  Treatment  of 
Commercial  and  Financial  Information: 
Documents  submitted  to  the  Department 
are  fully  releasable  under  FOIA,  unless 
a  party  claims  protection  from  release 
under  a  FOIA  exemption.  A  party 
making  a  submission  may  not  claim  its 
own  identity  as  protected  from  release 
under  FOIA.  In  order  to  claim 
protection  from  release,  a  party  must 
specify  the  appropriate  exemption 
applicable  to  the  information  which  the 
party  seeks  to  protect  from  release,  and 
bracket  such  information.  See  §4.7  of 
the  Department's  FOIA  regulations,  set 
forth  in  15  C.F.R.  part  4  (1998).  If  the 
information  in  the  submission  is 
protected  from  release  under  an 
exemption  to  FOIA,  the  party 
submitting  such  documentation  may 
provide  a  releasable  public  version 
along  with  the  non-releasable  version. 
Further  information  on  FOIA  may  be 
accessed  at  http://www.usdoj.gov/foia. 

e.  Interim  Record:  The  Department 
will  create  the  public  record  of  the  HEU 
File.  Within  90  days  from  publication  of 
the  final  revised  HEU  Procedures,  the 
Department  will  provide  to  parties  that 
have  cilready  submitted  information  to 
the  Department,  pursuant  to  the  January 
7,  1998  HEU  Procedures,  the 
opportunity  to  claim  that  documents  are 
exempt  from  release  under  FOIA  and  to 
create  releasable  versions  of  said 
documents.  The  Department  will  also 
transfer  any  documentation  relating  to 
the  HEU  Procedures  from  the  record  for 
the  Russian  Suspension  Agreement  (A- 
821-802)  to  the  HEU  File,  or  will  return 
such  documentation  to  the  submitter,  as 
appropriate. 

2.  Record  Submission  Instructions 

a.  Where  to  file:  For  the  Department 
to  consider  a  submission  to  the  record, 
persons  must  address  and  submit  all 
documents  to:  The  Secretary  of 
Commerce,  Attention:  Import 
Administration,  Central  Records  Unit, 
Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  arid  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
Submissions  may  be  made  between  8:30 
AM  and  5:00  PM  on  business  days. 
Courtesy  copies  addressed  to  the 
appropriate  employee,  and  designating 
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the  employee's  mail  stop  room  number, 
may  be  delivered  to  Room  1874  (Courier 
Delivery  Entrance). 

b.  Required  Header  Information:  Any 
submission  made  to  the  HEU  File  must 
contain  the  following  information  in  the 
upper  right  hand  corner  of  the 
document  in  the  order  presented  below: 

HEU  File 

Number  of  Pages 

Fully  Releasable  under  FOIA,  or.  Not 

Fully  Releasable  under  FOIA 
Attn:  Uranium  Program,  Room  7866 

c.  Number  of  Copies:  Each  submission 
to  the  Department  must  be  accompanied 
by  three  copies  of  the  submission. 
Where  claim  of  exemption  from  release 
under  FOIA  is  made,  the  specific 
portion(s)  of  the  submission  for  which 
exemption  is  claimed  must  be  clearly 
identified  when  the  submission  is  made. 
Upon  receipt,  the  Central  Records  Unit 
will  stamp  the  official  date  of  filing  on 
the  submission. 

D.  Allocation  of  Annual  Maximum 
Deliveries  to  End-Users 

The  Department  recognizes  that 
MINATOM  may  allocate  the  Annual 
Maximum  Deliveries  of  HEU  Natural 
Uranium  Component  among  any 
Designated  Agent(s)  which  it  authorizes 
to  sell  the  HEU  Natural  Uranium 
Component.  For  each  Designated  Agent 
receiving  a  delivery  allocation, 
MINATOM  will  issue  a  certificate 
identifying  such  Designated  Agent,  the 
duration  of  time  for  which  the 
allocation  is  valid,  and  the  maximum 
annual  amount  to  be  delivered  under 
that  certificate.  The  certificate(s)  will 
also  contain  a  statement  that  the 
material  to  be  delivered  to  the 
Designated  Agent  may  be  sold  in  the 
United  States  in  accordance  with  42 
U.S.  C.  2297h-10.  No  such  certificate 
shall  be  valid  and  effective  until  such 
time  as  the  Department  receives  a  copy 
qf  such  certificate.  The  cumulative 
quantities  authorized  by  all  such 
certificates  for  each  year  may  not  exceed 
the  Annual  Maximum  Deliveries  for 
such  year. 

E.  Re-allocation 

Annual  deliveries  allocated  to  a 
Designated  Agent  may  be  re-allocated  to 
any  other  Designated  Agent  or  to 
MINATOM  within  the  same  annual 
period  subject  to  the  Annual  Maximum 
Deliveries,  provided  that  MINATOM 
submits  to  the  Department  a  copy  of  the 
amended  and/or  terminated 
certificate(s)  from  which  annual 
delivery  allocation  is  to  be  withdrawal 
and  a  copy  of  the  new  certificate{s)  re- 
allocating annual  delivery  allocation. 


F.  Delivery  Forfeit  and  Flexibility 

On  December  31  of  each  year,  any 
portion  of  the  Aiuiual  Maximiun 
Deliveries  not  delivered  in  that  year  will 
be  forfeited.  In  the  unlikely  event  that 
there  are  transfer,  transportation,  or 
other  difficulties  beyond  the  control  of 
the  Designated  Agent,  the  Department 
may  provide  for  a  30  day  grace  period 
to  complete  the  delivery.  The 
Department  must  be  notified  in  writing 
of  a  request  for  a  30  day  grace  period, 
detailing  the  reasons  for  the  delivery 
delay. 

G.  Swaps,  Exchanges.  Loans,  or  Resales 
of  Material 

1.  Swaps,  Exchanges  or  Loans:  Swaps, 
exchanges  or  loans  of  HEU  Natiural 
Uranium  Component  may  be  conducted 
solely  for  the  purpose  of  facilitating 
delivery,  further  processing,  and  end- 
use  as  nuclear  fuel.  Notification  of  such 
permitted  swaps,  exchanges,  or  loans  is 
required  to  be  provided  to  the 
Department  at  the  time  of  the 
transactions,  in  the  format  set  forth  in 
Attachment  One;  however,  no  prior 
approval  by  the  Department  is  required 
to  proceed.  Examples  of  such  permitted 
swaps,  exchanges,  or  loans  are  those 
designed  to  avoid  transportation  costs. 
The  Department  considers  swaps, 
exchanges,  or  loans  that  will  result  in 
sales  for  Consumption  in  the  United 
States,  directly  or  indirectly,  in  excess 
of  the  Annual  Maximum  Deliveries  to 
be  circumvention.  Swaps,  exchanges  or 
loans  are  subject  to  verification  by  the 
Department  at  any  time  and  at  its 
discretion. 

2.  Resale. 

a.  The  Department  will  permit  End- 
Users  to  resell  the  HEU  Natural 
Uranium  Component.  If  the  HEU 
Natural  Uranium  Component  is  resold, 
the  End-User  (or  any  other  entity) 
making  the  resale  must  notify  the 
Department  of  the  date  of  the  resale,  the 
entity  to  whom  it  was  sold,  and  the 
volume  resold,  in  the  format  provided 
in  Attachment  One;  however,  no  prior 
approval  by  the  Department  is  required 
to  proceed. 

D.  If  an  End-User  resells  the  HEU 
Natural  Uranium  Component  to  any 
party  other  than  another  End-User,  the 
material  must  be  held  in  a  separate 
account  and  quarterly  reports  on  the 
account  balance,  in  the  format  provided 
in  Attachment  Two,  are  required  from 
the  purchaser  of  the  resold  material.  The 
material  must  be  tracked  in  a  separate 
account,  and  quarterly  reports  on  the 
account  balance  must  be  provided  for 
all  subsequent  resales  except  those  to  an 
End-User. 

c.  An  End-User  may  purchase  HEU 
Natural  Uranium  Component  on  re-sale 


only  from  another  End-User  or  an  entity 
utilizing  a  separate  account  and 
providing  quarterly  reports  to  the 
Department  as  noted  in  Paragraph  H.2.b. 
above. 

d.  Resales  remain  subject  to  the 
requirements  of  §  2297h-10  of  the  USEC 
Privatization  Act,  these  HEU 
Procedures,  and  are  also  subject  to 
verification  by  the  Department  at  any 
time  and  at  its  discretion. 

H.  Post-Delivery  Notification 

For  all  deliveries  of  HEU  Natural 
Uraniiun  Component,  Designated 
Agents  must  submit  to  the  Department, 
within  ten  (10)  days  of  receipt,  copies  of 
all  delivery  confirmations  provided  to 
the  Designated  Agents  from  the 
appropriate  Account  Administrator. 
Such  confirmations  must  contain  the 
identity  of  the  account  holders  from  and 
to  which  the  material  was  transferred, 
the  quantity  transferred,  the  contract 
number  pursuant  to  which  such 
delivery  is  made,  and  the  date  of 
delivery. 

/.  Quarterly  Reports 

1 .  Designated  Agents 

Designated  Agents  must  submit  for 
the  HEU  File  quarterly  reports  and 
certifications  detailing  all  activity 
relating  to  the  movement  of  HEU 
Natural  Uranium  Component  into  and 
out  of  their  respective  accounts,  in  the 
format  set  forth  in  Attachment  Two. 
These  reports  must  be  submitted  on 
May  1 ,  August  1 ,  November  1 ,  and 
February  1  of  each  year  for  the  quarters 
ending  March  31,  June  30,  September 

30,  and  December  31.  respectively. 

2.  Account  Administrators 

Account  Administrators  must  submit 
quarterly  reports  regarding  the  accounts 
holding  the  HEU  Natural  Uranium 
Component,  in  the  format  set  forth  in 
Attachment  Three.  These  reports  must 
be  submitted  on  May  1,  August  1, 
November  1 ,  and  February  1  of  each 
year  for  the  quarters  ending  March  31, 
June  30,  September  30,  and  December 

31,  respectively. 

/.  Verification 

The  Department  reserves  the  right  to 
verify  any  information  submitted  to  the 
Department  relating  to  deliveries  under 
the  USEC  Privatization  Act. 
Furthermore,  the  Department  may 
restrict  future  deliveries  from  any 
account  in  which  the  reported  activity 
is  found  to  be  in  violation  of  these 
revised  HEU  Procedures  and/or  the 
Annual  Maximum  Deliveries  if  such 
violations  are  not  rectified  to  the 
satisfaction  of  the  Department  and 
MINATOM. 
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K.  Cons  ultations 

Upon  request,  MINATOM  and  the 
Departn  lent  will  hold  consultations 
subseqi  ent  to  the  filing  of  the  quarterly 
reports  iue  February  1  of  each  year  for 
the  pur]  )ose  of  exchanging/reviewing  all 
data  pel  taining  to  deliveries  of  HEU 
Natural  Uranium  Component  under 
these  re/ised  HEU  Procedures  during 
the  pre\  ious  year.  Consultations  may  be 
held  at  other  times  as  necessary. 

L.  Re-In  iportation  Requirements  > 

1.  HE  J  Natural  Uranium  Component 
previously  sold  to  an  End-User, 
exported  from  the  United  States  for 
further  processing,  and  subsequently  re- 
imported: 

The  E  id-user  or  its  agent  must  submit 
a  notification  letter  and  certifications  as 
set  forth  in  Attachment  Four. 

2.  HEV 
sold  for 
the 

subseq 
by  an 
Annual 

The 
a 
set  forth 

3.  HET|J 
sold  for 
States  to 
States 
exportation 


Natural  Uranium  Component 
delivery  outside  the  territory  of 
Unitpd  States  to  an  End-User  and 
sntly  imported  to  be  consumed 

User  in  accordance  with 
Maximum  Delivery  Limitations: 
User  or  its  agent  must  submit 
notificktion  letter  and  certifications  as 
in  Attachment  Foiu-. 
Natural  Uranium  Component 
:onsumption  outside  the  United 
be  imported  into  the  United 
further  processing  and 


u5: 
Erd 


Transa  ction  date 


:ai 


act  ount 


account 

and  that  a 

Compone 

(these 

(INDICATt 

one  of  the 

under  an 

U.S.C.  § 

Privatization 

Agreemen ; 

Investigat 

Federatioi 

overfeedi 

pursuant 

delivery 


tc 


The  entity  or  importer  of  record  must 
provide  the  information  set  forth  in 
Attachment  Five.  In  addition,  the  owner 
of  this  material  must  certify  to  the 
Department  that  the  material  will  not  be 
swapped,  exchanged,  or  loaned  while  in 
the  United  States  and  that  it  will  not 
(and  has  not)  circumvented  the  Annual 
Maximum  Delivery  Limitations.  The 
owner  must  also  provide  the 
Department  with  the  expected  quantity 
(UjOs  equivalent,  less  any  processing 
losses)  that  will  be  exported  ft-om  the 
United  States.  There  shall  be  no  time  or 
quantity  limitations  on  the  import  of 
HEU  Natiu-al  Uranium  Component 
under  this  provision. 

4.  In  all  cases  noted  above,  the  owner 
of  the  HEU  Natural  Uranium 
Component  or  its  agent  must  provide 
the  Department  with  the  required 
information  ten  (10)  days  prior  to  its 
expected  entry  into  the  United  States. 
Within  ten  (10)  days  of  receipt  of  the 
required  information,  the  Department 
shall  provide  the  United  States  Customs 
Service  with  the  appropriate 
instructions  to  clear  this  shipment.  The 
Department  will  notify  the  importer  of 
record  of  the  issuance  of  such 
instructions. 

M.  Enforcement 

If  the  Department  finds  that  a 
Designated  Agent  has  directly  or 
indirectly  exceeded  its  delivery 
allocation,  the  Department  will  require 


the  Account  Administrator  or  the 
appropriate  entity  to  withhold  any 
further  release  of  HEU  Natural  Uraninm 
Component  from  the  Designated  Agent's 
Accoimt,  until  the  issue  has  been 
satisfactorily  resolved  among  the 
Department,  MINATOM,  and  the 
relevant  Designated  Agent.  The 
Department  will  notify  both  the 
Accoimt  Administrator  and  the  affected 
Designated  Agent  in  writing  of  its 
enforcement  action. 

N.  Future  Revisions 

Any  futiire  revisions  to  these  HEU 
Procedures  will  be  made  only  after 
public  notice  in  the  Federal  Register 
and  an  opportunity  for  interested  party 
comment. 

Attachment  One — Swaps,  Exchanges,  Loans, 
and  Resales  Notification  Format 

For  each  swap,  exchange,  loan,  or  resale 
under  a  provision  of  the  HEU  Procedures, 
provide  the  following  information  to  the 
Department: 

1.  The  quantity  and  origin{s)  of  the 
material. 

2.  The  location(s)  of  the  transaction. 

3.  The  parties  involved  in  the  transaction. 

4.  The  purpose  of  the  transaction. 

Attachment  Two  -  Designated  Agent 
Quarterly  Report  Form 

Quarterly  Delivery  Report  for  (INSERT 
DA  TES  AND  DESIGN  A  TED  AGENT)  HEU 
Natural  Uranium  Component 

Beginning  Balance  (in  UiOg  equivalent):  


Delivered  from 


Delivered  to 


Quantity  (in  UF^  and 
UjOs  equivalent) 


Transaction  descrip- 
tion 


Comments 


Ending  B;  lance  (in  UiOg  equivalent): 
(DESIGIJATED 


AGENT)  certifies  that  it 
holds  an  IlEU  Natural  Uranium  Component 
(STATE  NAME  OF  ENTITY(IES)) 
1  HEU  Natural  Uranium 
It  transferred  from  or  into  this 
t(s)  during  calendar  quarter 
DATES)  has  been  transferred  for 
following  reasons:  (1)  for  use 
pproved  matched  sale  under  42 
2|97h-10(b)oftheUSEC 

Act  and  Article  IV  of  the 
Suspending  the  j\ntidumping 
i  an  on  Uranium  from  the  Russian 
as  amended;  (2)  for  use  in 
in  U.S.  enrichment  facilities 
42  U.S.C.  §2297h-10(b)(7);  (3)  for 
a  United  States  End-User  for 


lug 

t3' 


Consumption,  within  the  Annual  Maximum 
Deliveries  set  forth  in  the  USEC  Privatization 
Act,  at  42  U.S.C.  §  2297h-10(b)(5);  (4)  for 
export  out  of  the  United  States;  or  (5)  for 
further  processing  on  behalf  of  (NAME  OF 
ENTITY). 

(DESIGNATED  AGENT)  further  certifies 
that,  for  the  time  period  in  which  the 
material  was  in  its  possession  or  control, 
none  of  the  HEU  Natural  Uranium 
Component  transferred  from  or  into  the 
account(s)  during  the  calendar  quarter 
(INDICATE  DATES)  has  been  loaned, 
swapped,  exchanged  or  used  in  any 
arrangement  that  directly  or  indirectly 
circumvents  the  limitations  set  forth  in  42 
U.S.C.  §  2297h-10(b)(5)  of  the  USEC 
Privatization  Act,  the  Agreement  Suspending 


the  Antidumping  Investigation  on  Uranium 
from  the  Russian  Federation,  as  amended,  or 
the  Procedures  for  Delivery  of  HEU  Natural 
Uranium  Component  in  the  United  States,  as 
revised. 

Signature: 


Printed  Name: 
Title:  


Attachment  Three — Account  Administrator 
Quarterly  Report  Form 

Quarterly  Report  for  (INSERT  DA  TES  AND 
ACCOUNT  ADMINISTRA  TOR)  HEU  Natural 
Uranium  Component 

Beginning  Balance  (in  U30g  equivalent):  ^ 


'  The  cert  fications  required  under  this  Paragraph 
are  indepen  ient  of  the  general  importer 
certificatior  requirements  of  the  Agreements 
Suspending  the  Antidumping  Duty  Investigations 
on  Uraniuir  ,  as  amended  ("the  Agreements"). 
CertiRcatioi  number  3  on  Attachment  Four  (page 
two)  and  cefUfication  numbers  2  and  4  on 


Attachment  Five  (page  two)  will  continue  to  be 
required  only  to  the  extent  they  are  applicable.  At 
such  a  time  when  the  Agreements  are  no  longer  in 
existence,  the  certifications  required  under  this 
Paragraph  will  be  amended  to  reflect  the  absence 
of  the  Agreements. 


2  The  Department  will  amend  this  certification  to 
reflect  changes,  if  any,  in  the  existence  of  the 
Agreement  Suspending  the  Antidumping 
Investigation  on  Uranium  from  ttie  Russian 
Federation. 
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Transaction  date 

Delivered  from 

Delivered  to 

Quantity  (in  UFf,  and 
UjOg  equivalent) 

■ 

Transaction  descrip-    '           ^ . 

lion                            Comments 

- 

Ending  Balance  (in  UsOg  equivalent):    

(ACCOUNT  ADMINISTRATOR)  certifies 
that  to  the  best  of  its  knowledge,  the 
foregoing  information  is  true  and  correct. 

Signature: 

Printed  Name: 

Title:  

Attachment  Four  (Page  One) — Re- 
importation Notification  Form  and 
Certifications 

TOPIC:  Re-importation  of  Uranium  under 
42  U.S.C.  §2297h-10(b)(5)  of  the  USEC 
Privatization  Act. 

Pursuant  to  Paragraph  L  of  the  Procedures 
for  Delivery  of  HEU  Natural  Uranium 
Component  in  the  United  States,  as  revised, 
we  hereby  submit  information  describing  the 
re-importation  of  Russian  origin  uranium 
subject  to  the  delivery  limitations  set  forth  in 
the  USEC  Privatization  Act.  at  42  U.S.C. 
§2297h-10(b)(5): 

Export: 

2.  Quantity  of  HEU  Natural  Uranium 
Component  (UiOg  equivalent)  exported  out  of 
U.S.: 

3.  Date  of  Export  out  of  U.S.  (if  available): 

Re-Importation : 

1.  (NUMBER)  lbs.  of  UjOg  equivalent 
contained  in  (NUMBER)  KgU  with 
enrichment  assay  (NUMBER)  wt  %  and  tails 
assay  (NUMBER)  wt  %,  as  applicable: 

2.  Port  of  Re-Importation: 

3.  Importer  of  Record: 

4.  Planned  Date  of  Re-Importation: 

5.  End  User: 

6.  Vessel/Airline  Name: 

Also,  please  find  attached  the  importer  of 
record  decleu-ation  regarding  country  of 
origin,  anti-circumvention  and  qualification 
of  this  material  under  42  U.S.C.  §2297h-10(b) 
of  the  USEC  Privatization  Act.  We  also  agree 
to  verification  of  this  information  if 
requested. 

Attachment  Four  (Page  Two) — Importation 
Notification  Form  and  Certifications 

Certifications  To  U.S.  Customs  Service 

1.  (END-USER  or  IMPORTER  OF  RECORD) 
hereby  certifies  that  the  HEU  Natural 
Uranium  Component  of  the  uranium  being 
imported  into  the  United  States  is  derived 
from  Russian  highly  enriched  uranium 
pursuant  to  the  Agreement  Between  the 
Government  of  the  United  States  of  America 
and  the  Government  of  the  Russian 
Federation  Concerning  the  Disposition  of 
Highly  Enriched  Uranium  Extracted  from 
Nuclear  Weapons.  The  uranium  being 
imported  was  converted  in  (INSERT 
COUNTRY),  and/or  enriched  in  (INSERT 
COUNTRY)  and/or  fabricated  in  (INSERT 
COUNTRY) 

2.  (END-USER  or  IMPORTER  OF  RECORD) 
hereby  certifies  that  the  material  being 


imported  was  not  obtained  under  any 
arrangement,  swap,  exchange,  or  other 
transaction  designed  to  circumvent  the 
delivery  limitations  set  forth  in  42  U.S.C. 
§2297h-10(b)  of  the  USEC  Privatization  Act, 
42  U.S.C.  §  2297h,  et  seq.,  and  the  Procedures 
for  Delivery  of  HEU  Natural  Uranium 
Component  in  the  United  States,  as  revised. 

3.  (END-USER  or  IMPORTER  OF  RECORD) 
hereby  certifies  that  the  material  being 
imported  was  not  obtained  under  any 
arrangement,  swap,  exchange,  or  other 
transaction  designed  to  circumvent  any  of  the 
agreements  suspending  the  antidumping 
investigations  on  uranium,  as  amended. 

4.  (END-USER  or  IMPORTER  OF  RECORD) 
hereby  certifies  that  the  uranium  being 
imported  into  the  United  States  is  for 
consumption  in  the  United  States  and  is  in 
compliance  with  42  U.S.C.  §  2297h-10(b)  of 
the  USEC  Privatization  Act,  42  U.S.C. 

§  2297h,  et  seq.  The  material  being  imported 
represents  (NUMBER)  lbs.  UiOg  equivalent  of 
(NUMBER)  lbs.  UjOg  equivalent  exported  for 
further  processing  on  (DATE)  or  delivered  to 
an  End-User  outside  the  United  States. 
Signature: 


Printed  Name: 
Title:  


Attachment  Five  (Page  One) — Importation 
Notification  Form  and  Certifications 

TOPIC:  Importation  of  Uranium  under  42 
U.S.C.  §2297h-10(b)(5)  of  the  USEC 
Privatization  Act — Consumption  Outside  the 
United  States. 

Pursuant  to  Paragraph  L  of  the  Procedures 
for  Delivery  of  HEU  Natural  Uranium 
Component  in  the  United  States,  as  revised, 
we  hereby  submit  information  describing  our 
scheduled  importation  of  Russian  origin 
uranium  into  the  United  States  for 
subsequent  export: 

1.  Scheduled  Date  of  Re-importation: 

2.  (NUMBER)  lbs.  Of  UjOg  in  (NUMBER) 
KgU  with  enrichment  assay  (NUMBER)  wt  % 
and  tails  assay  (NUMBER)  wt  %  (if 
applicable): 

3.  Port  of  Re-importation: 

4.  Importer  of  Record: 

5.  Vessel/ Airline: 

6.  Parties  Providing  Further  Processing 
and/or  storage: 

7.  Anticipated  Date  of  Export  out  of  U.S. 
(if  available): 

8.  End-User: 

Also,  please  find  attached  the  importer  of 
record  declaration  regarding  country  of 
origin,  anticircumvention,  and  qualification 
of  the  material  under  42  U.S.C.  §  2297h-10(b) 
of  the  USEC  Privatization  Act.  We  also  agree 
to  verification  of  this  information  if 
requested. 


Attachment  Five  (Page  Two) — Importation 
Notification  Form  and  Certifications 

Certifications  To  U.S.  Customs  Service 

1.  (OWNER  or  IMPORTER  OF  RECORD) 
hereby  certifies  that  the  HEU  Natural 
Uranium  Component  of  the  uranium  being 
iri;y)orted  into  the  United  States  is  derived 
from  Russian  highly  eruiched  uranium 
pursuant  to  the  Agreement  Between  the 
Government  of  the  United  States  of  America 
and  the  Government  of  the  Russian 
Federafion  Concerning  the  Disposition  of 
Highly  Enriched  Uranium  Extracted  from 
Nuclear  Weapons.  The  uranium  being 
imported  was  converted  in  (INSERT 
COUNTRY),  and/or  enriched  in  (INSERT 
COUNTRY),  and/or  fabricated  in  (INSERT 
COUNTRY)  and  is  not  intended  for 
consumption  in  the  United  States. 

2.  (OWNER  or  IMPORTER  OF  RECORD) 
hereby  certifies  that  the  material  being 
imported  was  not  obtained  under  any 
arrangement,  swap,  exchange,  or  other 
transaction  designed  to  circumvent  any  of  the 
agreements  suspending  the  antidumping 
investigations  on  uranium,  as  amended 

3.  (OWNER  or  IMPORTER  OF  RECORD) 
hereby  certifies  that  the  material  being 
imported  was  not  obtained  under  any 
arrangement,  swap,  exchange,  or  other 
transaction  designed  to  circumvent  the 
delivery  limitations  set  forth  in  42  U.S.C. 
§  2297h-10(b)(5)  of  the  USEC  Privatization 
Act,  42  U.S.C.  §  2297H,  et  seq..  and  the 
Procedures  for  Delivery  of  HEU  Natural 
Uranium  Component  in  the  United  States,  as 
revised. 

Further,  the  material  being  imported  will 
not  be  swapped,  exchanged,  or  loaned  or 
otherwise  used  in  any  other  transaction 
designed  to  circumvent  any  of  the 
agreements  suspending  the  antidumping 
investigations  on  uranium,  as  amended. 

Further,  the  material  being  imported  will 
not  be  swapped,  exchanged,  or  loaned  or 
otherwise  used  in  any  other  transaction 
designed  to  circumvent  or  the  delivery 
limitations  set  forth  in  42  U.S.C.§  2297h- 
10(b)(5)  of  the  USEC  Privatization  Act,  42 
U.S.C.  §  2297h,  et  seq.  and  the  Procedures  for 
Delivery  of  HEU  Natural  Uranium 
Component  in  the  United  States,  as  revised. 

Signature: 

Printed  Name: 

Title:  

[FR  Doc.  99-12155  Filed  5-12-99;  8:45  am] 
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DEPARTMEffr  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  050799C] 

Proposed  Agency  Information 
Collection;  Certified  Observer 
Contraotors  of  the  North  Pacific 

agency:  National  Marine  Fisheries 
Service  NMFS),  National  Oceanic  and 
Atmosp  leric  Administration  (NOAA), 
Conimejce. 

ACTION:  l^otice  and  request  for 
comme 

SUMMARt:  The  Department  of 
Commeite,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  alid  other  Federal  agencies  to 
take  this!  opportunity  to  comment  on 
propose(  I  and/or  continuing  information 
collections,  as  required  by  the 
Paperwo  rk  Reduction  Act  of  1995, 
Public  Liw  104-13  (44  U.S.C. 
3506(c)(;:)(A)). 

DATES:  V  'ritten  conunents  must  be 
submitted  on  or  before  July  12,  1999. 
ADDRESSEES:  Direct  all  written  comments 
to  Linda  [Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerp,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington 
DC  2023^. 

FOR  FURT><ER  INFORMATION  CONTACT: 

Requests!  for  additional  information  or 
copies  of  the  information  collection 
instrume[it(s)  and  instructions  should 
be  direct  jd  to  Patsy  A.  Bearden,  VI 
AKOl ,  Nl  )AA  National  Marine  Fisheries 
Service  (:«JMFS),  Sustainable  Fisheries 
Division.  P.O.  Box  21668,  Juneau, 
Alaska  9!  1802,  telephone  (907)  586- 
7228. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstratt 

NMFS  IS  requesting  renewal  of  OMB 
approval  of  the  information  collection  to 
support  t  le  Certified  Observer 
Contractor  Program.  Information  must 
be  submined  by  persons  wishing  to 
become  c  ertified  observers  or 
contracto  rs  who  can  then  provide 
observer  lervices  to  the  groundfish 
fisheries  :  n  the  Gulf  of  Alaska  and  the 
Bering  Sea-Aleutian  Islands 
management  areas.  Certified  contractors 
and  obseivers  must  submit  additional 
informatipn  as  part  of  the  on-going 
observer  brocess. 

II.  Metho  1  of  Collection 

Respondents  would  comply  with 
requiremi  ints  set  forth  in  50  CFR  part 
679. 


m.  Data 

OMB  Number.  0648-0318. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Contractor  business. 

Estimated  Number  of  Respondents: 
540. 

Estimated  Time  Per  Response:  The 
response  times  for  this  proposed 
information  collection  are  60  hours  per 
application  to  be  certified  as  a 
contractor;  3  minutes  to  supply  a 
certificate  of  insurance;  7  minutes  to 
register  for  training,  briefing,  or 
debriefing;  2  minutes  submit  a 
notification  of  an  observer's  physical 
examination;  2  hours  for  an  observer's 
actual  physical  examination;  7  minutes 
for  observer  assigrunent  information;  7 
minutes  for  weekly  deployment/ 
logistics  reports;  15  minutes  to  provide 
copies  of  contracts;  2  hours  to  provide 
reports  on  observer  harassment, 
observer  safety  concerns,  or  observer 
performance  problems;  40  hours  for 
appeals  of  suspension  or  decertification 
of  a  contractor;  and  4  hoiu-s  for  appeals 
of  suspension  of  decertification  of  an 
observer. 

Estimated  Total  Aimual  Burden 
Hours:  2.106. 

Estimated  Total  Annual  Cost  to 
Public:  $38,904. 

rV.  Request  for  Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technologyi 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  5, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  99-12115  Filed  5-12-99;  8:45  am) 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  050599C] 

Pacific  Fishery  Management  Council- 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council) 
Salmon  Technical  Team  (STT)  will  meet 
in  a  work  session  which  is  open  to  the 
public. 

DATES:  The  meeting  will  begin  at  1  p.m. 
on  Wednesday,  Jime  2,  1999  and 
continue  on  Thursday,  Jime  3,  1999 
from  approximately  8  a.m.  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office  in  Portland,  OR. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Coon,  Salmon  Management 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
clarify  the  STT's  internal  administrative 
procedures,  plan  and  begin  work  on  an 
overfishing  review  assignment  from  the 
Council,  review  the  problems 
encountered  in  the  1999  preseason 
salmon  management  process  and  make 
recommendations  for  improvements  to 
the  Council,  assess  STT  work  products 
and  responsibilities  with  regard  to 
meeting  new  requirements  resulting 
from  the  Sustainable  Fisheries  Act  and 
Amendment  14  to  the  salmon  fishery 
management  plan,  and  discuss  other 
pertinent  issues  with  regard  to  fulfilling 
STT  technical  and  analytical 
responsibilities. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Team  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 
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Dated:  May  6,  1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-12116  Filed  5-12-99;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  050699C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  to 
modify  permits  (1094,  1144,  1136); 
issuance  of  permits  (1122,  1173);  and 
modifications  to  existing  permits  (899, 
901,902,903,998,  1141). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement: 

NMFS  has  received  applications  for 
modifications  to  existing  permits  from: 
Washington  Department  of  Fish  and 
Wildlife  in  Olympia,  WA  (WDFW) 
(1094),  Mr.  Bruce  D.  Peery  (BDP)  (1144), 
and  Oregon  Cooperative  Fish  and 
Wildlife  Research  Unit  in  Corvallis,  OR 
(OCFWRU)  (1136);  NMFS  has  issued 
permits  to  Mr.  Cary  Osterhaus,  U.S. 
Bureau  of  Land  Management  (BLM) 
(1122),  and  Dr.  Douglas  DeHart,  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  (1173);  and  NMFS  has  issued 
modifications  to  scientific  research 
permits  to:  Oregon  Department  of  Fish 
and  Wildlife  at  Portland,  OR  (ODFW) 
(899),  WDFW  (901,  902),  Idaho 
Department  of  Fish  and  Game  at  Boise, 
ID  (IDFG)  (903),  the  Shoshone-Bannock 
Tribes  at  Fort  Hall,  ID  (SBT)  (998).  and 
Public  Utility  District  Number  2  of 
Grant  County  in  Ephrata.  WA  (PUD  GC) 
(1141). 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  on  or  before  June  14, 
1999. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permits  899,  901,  902,  903,  998, 
1094. 1122, 1136, 1141, 1173:  Protected 
Resources  Division,  F/NW03,  525  NE 
Oregon  Street,  Suite  500,  Portland,  OR 
97232-4169 (503-230-5400). 


For  permit  1144:  Office  of  Protected 
Resources,  Endangered  Species 
Division,  F/PR3,  1315  East- West 
Highwav,  Silver  Spring,  MD  20910 
(301-713-1401). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT: 

For  permit  1144:  Terri  Jordan,  Silver 
Spring,  MD  (301-713-1401). 

For  permits  998.  1094.  1136: 
Leslie  Schaeffer,  Portland,  OR  (503- 
230-5433). 

For  permits  899.  901,  902,  903:  Robert 
Koch,  Portland,  OR  (503-230-5424). 

For  permits  1122.  1141.  1173:  Tom 
Lichatowich,  Portland,  OR  (503-230- 
5438). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modificadons: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  this  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  covered  in  this  notice: 

Sea  Turtles 

Green  turtle  [Chelonia  mydas), 
Loggerhead  turtle  [Caretta  caretta). 

Fish 

Chinook  salmon  [Oncorhynchus 
tshawytscha):  Snake  River  (SnR)  fall. 


SnR  spring/summer,  upper  Coliunbia 
River  (UCR)  spring. 

Coho  salmon  {Oncorhynchus  kisutch): 
Southern  Oregon/Northern  California 
Coast  (SONCC). 

Cutthroat  trout  [Oncorhynchus  clarki 
clarki):  Umpaua  River  (UmR). 

Sockeye  salmon  [Oncorhynchus 
nerka):  SnR. 

Steelhead  trout  [Oncorhynchus 
mykiss):  UCR. 

Modification  Requests  Received 

WDFW  requests  a  modification  to 
scientific  research/enhancement  permit 
1094.  Permit  1094  authorizes  WDFW  an 
annual  take  of  adult  and  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated.  UCR  steelhead 
associated  with  a  hatchery 
supplementation  program  in  the  mid-  to 
upper  Columbia  River  Basin.  Incidental 
takes  of  ESA-listed  species  resulting 
fi'om  WDFW  hatchery  operations  and 
hatchery  produced  fish  releases  are  also 
authorized  by  the  permit.  WDFW 
believes  the  artificial  propagation  of 
ESA-listed  steelhead  will  benefit  the 
species  by  enhancing  the  population, 
which  is  not  currently  able  to  naturally 
replace  itself.  For  the  modification, 
WDFW  requests  an  increase  in  the 
annual  take  of  adult,  endangered, 
naturally  produced  and  artificially 
propagated,  UCR  steelhead  associated 
with  scientific  research  designed  to 
determine  if  hatchery  fish  survival  is 
increased  with  the  incorporation  of  wild 
brood  stock  at  Wells  Hatchery.  Adidt, 
endangered,  naturally  produced  and 
artificially  propagated,  UCR  steelhead 
are  proposed  to  be  captured,  examined 
for  marks,  and  released.  ESA-listed 
adult  fish  indirect  mortalities  are  also 
requested.  The  modification  is 
requested  to  be  valid  for  the  duxation  of 
the  permit,  which  expires  on 
May  31,  2003. 

BDP  possesses  a  1-year  permit  (1144) 
to  sample  for  and  collect  green  and 
loggerhead  sea  turtles  in  the  Ft.  Pierce 
Inlet  for  the  purposes  of  stock 
assessment  to  characterize  the  sea 
turtles  that  utilize  the  southern  Indian 
River  Lagoon  System,  Florida.  Captured 
turtles  will  be  weighed,  photographed, 
measured,  tagged,  and  released.  BDP  is 
requesting  an  increase  in  the  authorized 
take  of  green  sea  turtles  from  75  to  100 
animals.  This  increase  in  take  is 
necessitated  by  the  collection  of  of  more 
green  turtles  than  expected  during  the 
previous  permit  period. 

On  April  26.  1999.  notice  was 
published  (64  FR  20266)  that  NMFS  had 
received  a  modification  request  for 
permit  1136.  Permit  1136  authorizes 
OCFWRU  annual  direct  takes  of 
juvenile,  endangered.  SnR  sockeye 
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was  published  on  June  10, 
FR  31739),  tiiat  an  application 
filed  by  ODFW  for  a 

to  incidental  take  permit 
899  authorizes  ODFW 
idental  takes  of  endangered 
ye  salmon;  threatened, 
produced  and  artificially 
',  SnR  spring/siunmer 
ialmon;  and  threatened  SnR 

salmon  associated  with  the 
of  and  releases  from  the  non- 
dromous  fish  hatchery 
in  the  state  of  Oregon, 
on  1  to  permit  899  was  issued 
8,  1999,  and  authorizes 
ii  cidental  takes  of  endangered, 
produced  and  artificially 

,  UCR  steelhead  associated 
)peration  of  and  releases  from 
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Modification  1  is  valid  for  the 
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chinook  salmon:  and  threatened  SnR 
fall  chinook  salmon  associated  with  the 
operation  of  and  releases  from  the  non- 
listed  anadromous  fish  hatchery 
programs  in  the  state  of  Washington. 
Modification  1  to  permit  901  was  issued 
on  April  8, 1999,  and  authorizes  annual 
incidental  takes  of  endangered, 
naturally  produced  and  artificially 
propagated,  UCR  steelhead  associated 
with  the  operation  of  and  releases  from 
the  non-listed  anadromous  fish  hatchery 
programs.  The  modification  is  valid  for 
the  duration  of  the  permit,  which 
expires  on  December  31,  1999. 

Notice  was  published  on  June  10, 
1998  (63  FR  31739),  that  an  application 
had  been  filed  by  WDFW  for 
modifications  to  incidental  take  permit 
902.  Permit  902  authorizes  WDFW 
annual  incidental  takes  of  endangered 
SnR  sockeye  salmon;  threatened, 
naturally  produced  and  artificially 
propagated,  SnR  spring/summer 
chinook  salmon;  and  threatened  SnR 
fall  chinook  salmon  associated  with  the 
operation  of  and  releases  from  the  non- 
listed  anadromous  fish  hatchery 
programs  in  the  state  of  Washington. 
Modification  1  to  permit  902  was  issued 
to  WDFW  on  April  8,  1999,  and 
authorizes  annual  incidental  takes  of 
endangered,  naturally  produced  and 
artificially  propagated.  UCR  steelhead 
associated  with  the  operation  of  and 
releases  from  the  non-listed  anadromous 
fish  hatchery  programs.  The 
modification  is  valid  for  the  duration  of 
the  permit,  which  expires  on  December 
31, 1999. 

Notice  was  published  on  June  10, 
1998  (63  FT?  31739),  tiiat  an  application 
had  been  filed  by  IDFG  for 
modifications  to  incidental  take  permit 
903.  Permit  903  authorizes  IDFG  annual 
incidental  takes  of  endangered  SnR 
sockeye  salmon;  threatened,  naturally 
produced  and  artificially  propagated, 
SnR  spring/summer  chinook  salmon; 
and  threatened  SnR  fall  chinook  salmon 
associated  with  the  operation  of  and 
releases  from  the  non-listed  anadromous 
fish  hatchery  programs  in  the  state  of 
Idaho.  Modification  1  to  permit  903  was 
issued  to  IDFG  on  April  8,  1999,  and 
authorizes  annual  incidental  takes  of 
endangered,  naturally  produced  and 
artificially  propagated.  UCR  steelhead 
associated  with  the  operation  of  and 
releases  from  the  non-listed  anadromous 
fish  hatchery  programs.  Modification  1 
is  valid  for  the  duration  of  the  permit, 
which  expires  on  December  31.  1999. 

Notice  was  published  on 
February  11.  1999  (64  FR  6880),  that  an 
application  had  been  filed  by  the  SBT 
for  modifications  to  scientific  research 
permit  998.  Permit  998  authorizes  the 
SBT  annual  direct  takes  of  juvenile, 


endangered,  SnR  sockeye  salmon  and 
juvenile,  threatened,  naturally 
produced,  SnR  spring/summer  chinook 
salmon  associated  with  a  study 
designed  to  evaluate  smolt  outmigration 
from  Pettit  and  Alturas  Lakes  in  ID. 
Modification  2  to  permit  998  was  issued 
to  the  SBT  on  April  April  28,  1999,  and 
authorizes  an  increase  in  the  annual 
direct  take  of  juvenile,  endangered,  SnR 
sockeye  salmon  associated  with  a  mark/ 
recapture  study.  An  associated  increase 
in  juvenile  sockeye  salmon  indirect 
mortalities  is  also  authorized. 
Modification  2  is  valid  for  the  duration 
of  the  permit,  which  expires  on 
December  31,  2000. 

Notice  was  published  on  March  6, 
1998  (63  FR  11220),  and  December  21, 
1998  (63  FR  70393).  that  BLM  had 
applied  for  a  scientific  research  permit. 
Permit  1122  was  issued  on  April  30, 
1999,  authorizing  take  of  listed  species. 
Permit  1122  expires  December  31,  2002, 
and  authorizes  annual  direct  takes  of 
adult  and  juvenile,  endangered,  UmR 
cutthroat  trout  and  juvenile,  threatened, 
SONCC  coho  salmon  associated  with 
scientific  research.  The  purpose  of  the 
research  is  to  determine  the  sub-basin 
contributions  to  the  migratory 
population  of  UmR  cutthroat  trout  and 
to  determine  the  survival  and 
abundance  of  juvenile  SONCC  coho 
salmon.  This  information  will  benefit 
wild  populations  by  identifying 
important  habitat  areas  where 
restoration  efforts  have  had  the  most 
beneficial  impact.  BLM  will  use  screw 
traps  to  estimate  fish  abundance  in 
selected  sub-basins  and  will  apply 
radiotransmitters  to  juvenile  UmR 
cutthroat  trout  in  tributaries  of  the  UmR. 
The  U.S.  Forest  Service  of  Tiller,  OR 
(USFS)  is  authorized  to  act  as  an  agent 
of  BLM  and  participate  in  the  research 
activities.  ODFW  is  authorized  to  act  as 
an  agent  to  receive  and  store  UmR 
cutthroat  trout  and  SONCC  coho  salmon 
indirect  mortalities  recovered  by  BLM 
and  USFS. 

Notice  was  published  on  March  25, 
1999  (64  FR  14432),  tiiat  an  application 
had  been  filed  by  PUD  GC  for 
modifications  to  permit  1141.  Permit 
1141  authorizes  annual  direct  takes  of 
adult  and  juvenile,  endangered, 
naturally  produced  and  artificially 
propagated,  UCR  steelhead  associated 
with  a  fish  salvage  operation  and  two 
scientific  research  studies  at  Wanapum 
and  Priest  Rapids  Dams  located  on  the 
Columbia  River.  Modification  1  to 
permit  1141  was  issued  on  May  5,  1999, 
and  authorizes  annual  takes  of  adult  and 
juvenile  UCR  spring  chinook  salmon 
associated  with  PUD  GC's  previous 
activities.  Modification  1  also  authorizes 
takes  of  adult  and  juvenile,  endangered. 
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naturally  produced  and  artificially 
propagated,  UCR  steelhead  and  adult 
and  juvenile  UCR  spring  chinook 
salmon  associated  with  two  additional 
research  studies.  Modification  1  is  valid 
for  the  duration  of  the  permit,  which 
expires  on  December  31,  2002. 

Notice  was  published  on  August  3, 
1998  (63  FR  41230).  that  ODFW  had 
applied  for  a  scientific  research  permit. 
Permit  1173  was  issued  on  April  30, 
1999,  and  authorizes  annual  direct  takes 
of  adult  and  juvenile,  endangered,  UmR 
cutthroat  trout  associated  with  a  broad- 
base  sampling  program.  ESA-listed  fish 
will  be  captured,  examined,  marked, 
and  released.  Traps,  electrofishing,  and 
hook/line  techniques  will  be  used  to 
capture  the  fish.  Fin  clips  as  well  as 
passive  integrated  transponders  (PIT) 
will  be  used  to  mark  and  monitor  their 
migrations.  Fish  will  also  be  observed 
by  snorkeling  and  routine  stream 
surveys.  Data  will  be  used  to  expand 
current  knowledge  about  cutthroat  trout 
distribution,  migration  patterns  and 
population  densities.  Permit  1173 
expires  on  December  31,  2003. 

Dated:  May  7,  1999. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  99-12117  Filed  5-12-99;  8:45  am] 

BILLINC  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  043099A] 

Marine  Mammals;  File  No.  731-1509-00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Robin  W.  Baird,  Ph.D.,  C201-2747  S. 
Kihei  Road,  Kihei,  Hawaii  96753,  has 
applied  in  due  form  for  a  permit  to  take 
several  species  of  marine  mammals  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  Jime  14, 
1999. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 


set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
conunents  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23). 

The  applicant  is  requesting  to  harass 
the  species  of  cetaceans  listed  here 
during  the  course  of  photo- 
identification,  behavioral  research,  and 
tagging  (using  suction-cup  attached  tags) 
of  several  species  of  cetaceans  in  U.S. 
waters  of  the  Pacific  Ocean  (including 
Hawaii,  California,  Oregon,  Washington, 
and  Alaska)  as  well  as  international 
waters  (particularly  the  Mediterranean). 
Incidental  harassment  of  all  species  of 
cetaceans  may  occur  through  vessel 
approach,  photographic  identification 
and  behavioral  research.  The  research 
will  be  carried  out  over  a  5-year  period. 
The  research  will  focus  primarily  on 
diving  and  night-time  behavior,  as  well 
as  population  estimation,  social 
organization  and  inter-specific 
interactions. 

The  following  species  may  be  taken 
by  harassment  during  the  course  of  the 
research:  Northern  right  whale 
[Eubalaena  glacialis),  Minke  whale 
[Balaenopterc  acutorostrata),  Sei  whale 
[Balaenoptera  borealis),  Bryde's  whale 
[Balaenoptera  edeni).  Blue  whale 
(Balaenoptera  musculus).  Finback 
whale  (Balaenoptera  physalus). 
Humpback  whale  [Megaptera 
novaeangliae),  Gray  whale  [Eschrichtius 
robustus).  Short-beaked  common 
dolphin  (Delphinus  del  phis].  Long- 
beaked  common  dolphin  (Delphinus 
capensis).  Pygmy  killer  whale  (Feresa 
attenuata).  Short-finned  pilot  whale 
(Globicephala  macrorhynchus),  Risso's 
dolphin  (Grampus  griseus).  Pacific 
white-sided  dolphin  (Lagenorhynchus 
obliquidens).  Northern  right  whale 
dolphin  (Lissodelphis  borealis],  Killer 
whale  (Orcinus  area).  Melon-headed 


whale  (Peponocephala  electro).  False 
killer  whale  (Pseudorca  cmssidens), 
Pantropical  spotted  dolphin  (Stenella 
attenuata].  Striped  dolphin  (Stenella 
coeruleoalba],  Spirmer  dolphin 
(Stenella  longirostris),  Rough-toothed 
dolphin  (Steno  bredanensis),  Bottlenose 
dolphin  (Tursiops  truncatus).  Harbor 
porpoise  (Phocoena  phocoena],  Dall's 
porpoise  (Phocoenoides  dalli).  Pygmy 
sperm  whale  (Kogia  breviceps).  Dwarf 
sperm  whale  (Kogia  simus].  Sperm 
whale  (Physeter  macrocephalus). 
Baird's  beaked  whale  (Berardius 
bairdii),  Bottlenose  whale  (Hyperoodon 
sp.],  Hubbs'  beaked  whale  (Mesoplodon 
carlhubbsf],  Blainville's  beaked  whale 
(Mesoplodon  densirostris),  Ginkgo- 
toothed  whale  (Mesoplodon 
ginkgodens).  Hector's  beaked  whale 
(Mesoplodon  hectori],  Stejneger's 
beaked  whale  (Mesoplodon  stejnegen], 
Cuvier's  beaked  whale  (Ziphius 
cavirostris). 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.],  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Documents  may  be  reviewed  in  the 
following  locations: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way. 
NE.  BIN  C15700,  Bldg.  1,  Seattle,  WA 
98115-0070  (206/526-6426); 

Regional  Administrator.  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4027); 

Protected  Species  Program  Manager, 
Pacific  Islands  Area  Office.  NMFS,  2570 
Dole  Street,  Room  106.  Honolulu,  HI 
96822-2941  (808/973-2987);  and 

Regional  Administrator,  Alaska 
Region,  NMFS,  709  W.  9'"  Street, 
Federal  Building,  Room  461,  P.O.  Box 
21668,  Jimeau,  AK  99802  (907/586- 
7235). 
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Dated 
AnnD. 

Chief. 
Office  Oj 
Marine 
IFR  Doc 

BILLING 
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ferbush, 

Pf.  rinits  and  Documentation  Division, 
if  Protected  Resources.  National 
Ivsheries  Service. 

99-12118  Filed  5-12-99;  8:45  am) 
3510-22-F 


CODE 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustrient  of  Import  Limits  for  Certain 
Cotton,jWool  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufattured  in  the  Dominican 
Republic 

May  6.  It99. 

AGENCY  J  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA).  1 

ACTION:  Issuing  a  directive  to  the 

Commisfeioner  of  Customs  adjusting 

limits. 

EFFECTI\«  DATE:  May  13.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  F  reeman,  International  Trade 
Special]  ;t,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  48  !-4212.  For  information  on  the 
quota  sti  tus  of  these  limits,  refer  to  the 
Quota  Si  atus  Reports  posted  on  the 
bulletin  loards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
vvww.cu5toms.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
opening i.  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  19;  i6,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended 

The  c\  rrent  limits  for  certain 
categori(  s  are  being  adjusted  for  swing 
and  special  shift. 

A  (lescription  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categori((s  with  the  Harmonized  Tariff 
Scheduli  of  the  United  States  (see 
Federal  (agister  notice  63  FR  71096. 
published  on  December  23.  1998).  Also 
see  63  Fl  [  63297,  published  on 
Novembir  12,  1998. 
Troy  H.  C  ribb, 

Chairmari ,  Committee  for  the  Iniplementation 
of  Textile  'Agreements. 

Committe !  for  the  Implementation  of  Textile 
Agreemer  ts 

May  6,  19  39. 

Commissi  Dner  of  Customs, 
Departme  it  of  the  Treasury,  Washington.  DC 
2022i  . 


Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  5,  1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1,  1999  and 
extends  through  December  31, 1999. 

Effective  on  May  13. 1999,  you  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  as  provided  for  under  ihe  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

338/638 

908,151  dozen. 

339/639 

1,272,761  dozen. 

340/640 

1,054.856  dozen. 

342/642 

475,053  dozen 

347/348/647/648 

2,508,276  dozen  of 

which  not  more  than 

1,238,434  dozen 

shall  be  in  Cat- 

egories 647/648. 

433 

23,631  dozen. 

442 

80.129  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  99-12102  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  3510-OR-F 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Acting  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  14, 
1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235.  New 
Executive  Office  Building.  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Requests 


for  copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
Room  5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat — Sherrill@ed.gov, 
or  should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  May  10,  1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Graduate  Assistance  in  Areas  of 
National  Need  (GAANN)  Program 
Assessment  Instrument. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  225 
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Burden  Hours:  2,250 

Abstract:  This  data  collection  is  the 
basis  of  the  GAANN  Program 
Assessment,  which  will  report  on  the 
status  and  accomplishments  of  the 
GAANN  program  as  a  whole.  Results 
will  be  reported  to  the  GAANN 
community  and  program  staff  and  to  the 
Secretary  in  order  to  respond  to 
Government  Performance  and  Results 
Act  (GPRA)  requirements. 

The  GPRA  requires  the  Department  to 
measure  the  outcomes  of  its  programs, 
compare  them  to  what  was  planned,  and 
report  on  the  results  attained. 

(FR  Doc.  99-12156  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4O0O-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  MG9d-000  and  MT99-19-11- 
000] 

Pine  Needle  LNG  Company,  L.L.C.; 
Notice  of  Filing 

May  7,  1999. 

Take  notice  that  on  April  29,  1999, 
Pine  Needle  LNG  Company,  L.L.C.  (Pine 
Needle)  filed  standards  of  conduct 
under  Order  Nos.  497  et  seq.^  Order 
Nos.  566  et  seq.,^  and  Order  No.  599.^ 

Pine  Needle  also  submitted  the 
following  revised  tariff  sheets  to 


>  Order  No.  497.  53FR  22139  (June  14,  1988), 
FERC  Stats.  &  Regs.  1986-1990  i  30,820  (1988); 
Order  No.  497-A.  order  on  rehearing,  54  FR  52781 
(December  22.  1989).  FERC  Stats.  &  Regs.  1986- 
1990  t  30,868  (1989);  Order  No.  497-B,  order 
extending  sunset  date.  55  FR  53291  (December  28, 
1990).  FERC  Stats.  &  Regs.  1986-1990  1  30,908 
(1990);  Order  No.  497-C.  orrfer  extending  sunset 
date.  57  FR  9  (January  2,  1992),  FERC  Stats.  &  Regs. 
1991-1996  1  30,934  (1991),  rehearing  denied.  57  FR 
5815  (February'  18.  1992),  58  FERC  1  61.139  (1992); 
Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  57  FR  58978  (December  14,  1992), 
FERC  Stats.  &  Regs.  1991-1996  1  30,958  (December 
4,  1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4,  1994), 
FERC  Stats.  &  Regs,  1991-1996  1  30,987  (December 
23,  1993);  Order  No,  497-F,  order  denying 
rehearing  and  granting  clarification,  59  FR  15336 
(April  1.  1994),  66  FERC  1  61,347  (March  24,  1994); 
and  Order  No,  497-G,  order  extending  sunset  date. 
59  FR  32884  (June  27,  1994),  I^FIRC  Stats.  &  Regs. 
1991-1996  1  30,996  (June  17,  1994). 

-  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27. 
1994),  FERC  Stats.  &  Regs.  1991-1996  1  30,997 
(June  17.  1994);  OrderNo.  566-A,  order  on 
rehearing,  59  FR  52896  (October  20.  1994),  69  FERC 
1  61.044  (October  14.  1994);  Order  No.  566-B.  order 
on  rehearing,  59  FR  65707,  (December  21,  1994),  69 
FERC  1  61,334  (December  14.  1994). 

^  Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet,  Order  No.  599, 
63  FR  43075  (August  12,  1998),  FERC  Slats.  &  Regs. 
31064  (1998). 


Original  Volume  No.  1  of  Pine  Needle's 
FERC  Gas  Tariff  to  become  effective 
May  29,  1999: 

Substitute  Original  Sheet  No.  40 
Substitute  Original  Sheet  No.  90 
Original  Sheet  No.  91 

Pine  Needle  states  that  it  has  served 
copies  of  this  filing  to  its  affected 
customers,  state  commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  C.F.R. 
385.211  or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  May  24, 1999.  Protests  vfill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-12110  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-449-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application  to  Abandon 

May  7,  1999. 

Take  notice  that  on  May  3,  1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston,  ' 
Texas  77252,  filed  under  Section  7(b)  of 
the  Natural  Gas  Act,  for  authority  to 
abandon,  ownership  interests  in  a 
segment  of  offshore  pipeline  designated 
as  Line  823X-1000  along  with 
associated  riser  and  platform  piping 
located  in  West  Cameron  Block  609B, 
Offshore  Louisiana.  This  application  is 
on  file  with  the  Commission  and  open 
to  public  inspection.  The  application 
may  also  be  viewed  on  the  web  at 
wviw.ferc.fed.us.  Call  (202)  208-2222 
for  assistance. 

Specifically,  Tennessee  proposes  to 
abandon  its  16.66%  ownership  interest 
in  1,200  feet  of  12-inch  pipeline 


connecting  Platform  B  of  West  Cameron 
Block  609  to  an  underwater  tap  in  W.C. 
Block  617.  Natural  gas  was  transported 
through  this  pipeline  for  ultimate 
delivery  onshore.  Newfield  Exploration 
(Newfield),  the  producer  who  owns  the 
platform  to  which  Line  823X-100  is 
connected,  has  advised  Tennessee  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  the  other  holder  of 
interest  in  the  facilities,  that  it  intends 
to  abandon  and  remove  the  platform 
sometime  before  June  1999.  Both 
Tennessee  and  Columbia  Gulf  have 
agreed  to  transfer  their  interest  in  the 
measvuing  equipment  and  risers  located 
on  the  platform  to  Newfield.  Newfield 
will  than  remove  these  facilities  with 
the  platform. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  14, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter' finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Tennessee  to  appear  or 
repi  esented  at  the  hearing. 
Boergers, 


be 
David  F 

SecretO:  y 
[FR  Doc . 
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99-12109  Filed  5-12-99;  8:45  am) 
dooe  6n7-«i-ii 


DEPAF  TMENT 


OF  ENERGY 
Energy  Regulatory 


No.  2385-002  New  York] 


Fed  Bral 


the 
Commife 


[Project 

Finch,  pruyn  and  Company;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

May  7,  1  999 

to  aci  lordance  with  the  National 
Enviroimental  Policy  Act  of  1969  and 
Energy  Regulatory 
sion's  (Commission's) 
regulat^ns,  18  CFR  Part  380  (Order  No. 

F.R.  47897),  the  Office  of 
Hydrop  ower  Licensing  has  reviewed  the 
applica  :ion  for  relicensmg  of  the  Glens 
oelectric  Project,  located  on 
Hudson  River  in  Warren  and 

Counties,  New  York,  and  has 
a  draft  Environmental 
Assessitent  (DEA)  for  the  project.  In  the 
Commission's  staff  has 
the  potential  environmental 
of  the  existing  project  and  has 
concluc  ed  that  approval  of  the  project, 
ap  jropriate  environmental 
i  Dn  measures,  would  not 
constiti  te  a  major  federal  action 
signific  intly  affecting  the  quality  of  the 
human  pnvironment. 

Cop 
review 
Room  2 
at  888 
20426 
the  web 


Falls 
the 
Saratogh 
prepare  d 
5sri« 
DEA,  til  e 
analyze  d 
impacts 
cone 
with 
protect 


les 


Street, 

20426 

No. 

further 

Charles 

David  P 


Secretar} 
[FR  Doc 


of  the  DEA  are  available  for 
n  the  Public  Reference  Branch, 
-A,  of  the  Commission's  offices 
liirst  Street,  N.E.,  Washington,  DC 
"he  DEA  may  also  be  viewed  on 
at  http://www.ferc.fed.us/ 
onlme/iims.htm  (call  202-208-2222  for 
assistance). 

Any  c  omments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  )e  addressed  to  David  P. 
Boerger  i.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 

rfE..  Room  1-A,  Washington,  DC 
'lease  affix  "Glens  Falls  Project 
238  )-002"  to  all  comments.  For 
nformation,  please  contact 
Raabe  at (202)  219-2811. 


Boergers, 


99-12108  Filed  5-12-99;  8:45  am] 


BILUNG  C(  ID£  8717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6342-2] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Petition  for  Review 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement; 

request  for  public  comment. 

SUMMARY:  to  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended, 
(the  "Act"),  this  is  a  notice  of  a 
proposed  settlement  agreement,  which 
the  United  States  Environmental 
Protection  Agency  ("EPA")  lodged  with 
the  United  States  Coiirt  of  Appeals  for 
the  District  of  Columbia  Circuit  on  April 
28, 1999,  in  consolidated  lawsuits  filed 
by  the  Chemical  Manufacturers 
Association,  the  Environmental 
Technology  Coiancil  and  the  Hazardous 
Waste  Management  Association  under 
section  307(b)  the  Act,  42  U.S.C.  7607(b) 
[Chemical  Manufacturers  Association  v 
Environmental  Protection  Agency,  Case 
No.  96-1305,  Consolidated  with  Nos. 
96-1306  and  96-1308).  The 
consolidated  lawsuit  concerns  requests 
for  judicial  review  of  the  final  rule 
entitled  "National  Emission  Standards 
for  Hazardous  Air  Pollutants:  Off-Site 
Waste  and  Recovery  Operations,"  61FR 
34,140  (July  1,  1996)  ("OSWRO 
NESHAP"),  promulgated  by  EPA.  The 
Petitioners'  primary  contention  is  that 
there  is  significant  overlap  in  terms  of 
the  facilities  subject  to  the  rule  between 
the  OSWRO  NESHAP  and  subpart  CC  of 
the  Resource  Conservation  and 
Recovery  Act  rules  governing  the 
operation  of  treatment,  storage  and 
disposal  facilities  and  that,  therefore, 
the  two  rules  need  to  be  consistent  with 
one  another.  The  proposed  settlement 
agreement  provides  that  EPA  shall 
propose  to  amend  the  OSWRO  NESHAP 
so  as  to  substantially  conform  its 
requirements  to  those  of  subpart  CC. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
document,  you  may  submit  written 
comments  relating  to  the  proposed 
settlement  agreement  if  you  were  not 
named  as  a  party  to  the  litigation  in 
question.  EPA  or  the  Department  of 
Justice  may  withhold  or  withdraw 
consent  to  the  proposed  settlement 
agreement  for  the  comments  disclose 
facts  of  circumstances  that  indicate  that 
sush  consent  is  approrat  the  Act. 

EPA  lodged  a  copy  of  the  proposed 
settlement  agreement  with  the  Clerk  of 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  on  April 
28,  1999.  You  may  also  obtain  a  copy 
from  Hylilis  Cocharan,  Air  and 
Radiation  Law  office  (2344),  Office  of 


General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  street,  S.W., 
Washington,  D.C.  20460.  Send  written 
comments  to  Richard  H.  Vetter,  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  MD-13,  Research 
Triangle  Park,  North  Carolina  27711. 
Conmients  must  arrive  no  later  than 
June  14,  1999. 

Dated:  May  7,  1946 
Lisa  K.  Friedman, 

Acting  General  Counsel. 
[FR  Doc.  99-12165  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  6560-50-M. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6341-«] 

Agency  Information  Collection 
Activities;  0MB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notices. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  ON^  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT:  Call 
Sandy  Farmer  at  (202)  260-2740,  or  E- 
mail  at  "farmer.sandy@epa.gov",  and 
please  refer  to  the  appropriate  EPA 
toformation  Collection  Request  (ICR) 
Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1601.04;  Air  Pollution 
Regulations  for  Outer  Continental  Shelf 
Activities:  Reporting,  Recordkeeping, 
and  Testing  Requirements;  in  40  CFR 
part  55;  was  approved  03/02/99;  OMB 
No.  2060-0249;  expires  03/31/2002. 

EPA  ICR  No.  0277.11;  Application  for 
New  or  Amended  Pesticide  Registration; 
in  40  CFR  parts  152,  156  and  158;  was 
approved  04/06/99;  OMB  No.  2070- 
0060;  expires  04/30/2002. 

EPA  ICR  No.  1602.03;  Maximum 
Achievable  Control  Technology 
Standards  Development  under  Title  EI 
(section  112)  of  the  Clean  Air  Act 
Regulatory  Development  Program;  was 
approved  04/26/99;  OMB  No.  2060- 
0239;  expires  04/30/2002. 
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OMB's  Comments  Filed 

EPA  ICR  No.  1893.01;  Federal 
Emission  Guidelines  for  Existing 
Municipal  Solid  Waste  Landfills;  in  40 
CFR  part  60,  subpart  WWW;  0MB  filed 
comments  03/12/99. 

Extensions  of  Expiration  Dates 

EPA  ICR  No.  1292.04;  Aftermarket 
Catalytic  Converter  Policy;  0MB  No. 
2060-0135;  on  02/08/99  OMB  extended 
the  expiration  date  through  05/31/99. 

EPA  ICR  No.  0160.05;  Application  for 
Registration  of  Pesticide-Producing 
Establishments;  Notification  of 
Registration  of  Pesticide-Producing 
Establishments;  Pesticide  Report  for 
Pesticide-Producing  Establishments ; 
OMB  No.  2070-0078;  in  40  CFR  part 
167;  on  03/09/99  OMB  extended  the 
expiration  date  through  05/31/99. 

EPA  ICR  No.  1054.06;  Standard  of 
Performance  for  Petroleum  Refineries; 
OMB  No.  2060-0022;  in  40  CFR  part  60, 
subpart  J;  on  03/17/99  OMB  extended 
the  expiration  date  through  06/30/99. 

EPA  ICR  No.  0969.04;  Final 
Authorization  for  Hazardous  Waste 
Management;  OMB  No.  2050-0041;  in 
40  CFR  part  271,  subpart  A;  on  03/17/ 
99  OMB  extended  the  expiration  date 
through  06/30/99 

EPA  ICR  No.  0152.05;  Notice  of 
Arrival  of  Pesticides  and  Devices;  OMB 
No.  2070-0020;  in  19  CFR  12.112;  on 
03/24/99  OMB  extended  the  expiration 
date  through  07/31/99. 

EPA  ICR  No.  0940.15;  Ambient  Air 
Quality  Surveillance  Revision;  OMB  No. 
2060-0084;  in  40  CFR  part  58;  on  03/24/ 
99  OMB  extended  the  expiration  date 
through  06/30/99. 

EPA  ICR  No.  0746.03;  NSPS  for 
Calciners  and  Dryers  in  Mineral 
Industries;  OMB  No.  2060-0251;  in  40 
CFR  part  60,  subpart  UUU;  on  03/25/99 
OMB  extended  the  expiration  date 
through  06/30/99. 

EPA  ICR  No.  1069.05;  NSPS  for  hon 
and  Steel  Plants:  Basic  Oxygen  Process 
Furnaces;  OMB  No.  2060-0029;  in  40 
CFR  part  60,  subparts  N  and  Na;  on  03/ 
25/99  OMB  extended  the  expiration 
date  through  06/30/99. 

EPA  ICR  No.  0982.05;  NSPS  for 
Metallic  Mineral  Processing  Plants; 
OMB  No.  2060-0016;  in  40  CFR  part  60, 
subpart  LL;  on  03/25/99  OMB  extended 
the  expiration  date  through  06/30/99. 

EPA  ICR  No.  1500.03;  National 
Estuary  Program;  OMB  No.  2040-0138; 
in  40  CFR  part  35;  on  03/25/99  OMB 
extended  the  expiration  date  through 
06/30/99. 

EPA  ICR  No.  0988.06;  Water  Quality 
Standards  Regulation;  OMB  No.  2040- 
0049;  in  40  CFR  part  131;  on  03/25/99 
OMB  extended  the  expiration  date 
through  06/30/99. 


EPA  ICR  No.  0138.05;  Modification  of 
Secondary  Treatment  Requirement  for 
Discharges  into  Marine  Waters;  OMB 
No.  2040-0088;  in  40  CFR  part  125, 
subpart  G;  on  03/25/99  OMB  extended 
the  expiration  date  through  07/31/99. 

EPA  ICR  No.  0226.14;  National 
Pollutant  Elimination  System  Permit 
Application  Requirements — Forms  2A 
and  2S  (Final  Rule);  OMB  No.  2040- 
0086;  in  40  CFR  parts  122  and  501;  on 
03/26/99  OMB  extended  the  expiration 
date  through  06/30/99. 

EPA  ICR  No.  1842.01;  Notice  of  Intent 
of  Storm  Water  Discharges  Associated 
with  Construction  Activity  under  an 
NPDES  General  Permit;  OMB  No.  2040- 
0188;  in  40  CFR  part  122;  on  03/26/99 
OMB  extended  the  expiration  date 
through  06/30/99. 

EPA  ICR  No.  0161.07;  Purchaser 
Acknowledgement  Statement  for 
Unregistered  Pesticides,  Export  Policy, 
OMB  No.  2070-0027;  in  40  CFR  part 
168;  on  03/31/99  OMB  extended  the 
expiration  date  through  06/30/99. 

EPA  ICR  No.  0595.06;  Notice  of 
Pesticide  Registration  by  States  to  Meet 
a  Special  Local  Need  (SLN)  under 
HFRA  section  24(c);  OMB  No.  2070- 
0055;  in  40  CFR  part  162;  on  03/31/99 
OMB  extended  the  expiration  date 
through  06/30/99. 

EPA  ICR  No.  0922.05;  Data  Call-hi  for 
Special  Review  Chemicals;  OMB  No. 
2070-0057;  in  40  CFR  part  158;  on  03/ 
31/99  OMB  extended  tiie  expiration 
date  through  09/30/99. 

EPA  ICR  No.  0662.05;  NSPS  for  VOC 
Equipment  Leaks  in  the  Synthetic 
Organic  Chemical  Manufactiuing 
hidustry  (SOCMI);  at  40  CFR  part  60, 
subpart  W;  OMB  No.  2060-0012;  on  04/ 
14/99  OMB  extended  the  expiration 
date  through  07/31/99. 

EPA  ICR  No.  1710.02;  Residential 
Lead-Based  Paint  Hazard  Disclosure 
Requirements  ;  OMB  No.  2070-0151;  in 
40  CFR  part  745;  on  04/14/99  OMB 
extended  the  expiration  date  through 
10/31/99. 

EPA  ICR  No.  0649.06;  NSPS  for 
Mental  Fumitiue  Coating;  OMB  No. 
2060-0106;  in  40  CFR  Part  60,  subpart 
EE;  on  04/19/99  OMB  extended  the 
expiration  date  through  08/31/99. 

EPA  ICR  No.  1557.03;  NSPS  for 
Municipal  Solid  Waste  Landfills;  OMB 
No.  2060-0220;  in  340  CFR  Part  60, 
subpart  WWW;  on  04/19/99  OMB 
extended  the  expiration  date  through 
08/31/99. 

EPA  ICR  No.  1606.02;  hiformation 
Requirements  for  Petitions  to  Modify 
the  List  of  Regulated  Substances  under 
Section  112(r)  of  the  Clean  Air  Act,  as 
Amended;  OMB  No.  2050-0127;  in  40 
CFR  part  68,  subpart  F;  on  04/26/99 


OMB  extended  the  expiration  date 
through  07/31/99. 

EPA  ICR  No.  1772.01;  Information 
Collection  Activities  Associated  with 
EPA's  Energy  Star  Buildings  Program; 
OMB  No.  2060-0347;  on  04/26/99  OMB 
extended  the  expiration  date  through 
09/30/99. 

EPA  ICR  No.  1614.02;  Reporting  and 
Record  Keeping  Requirements  under 
EPA's  Green  Lights  Program:  OMB  No. 
2060-0255:  on  04/26/99  OMB  extended 
the  expiration  date  through  09/30/99. 

EPA  ICR  No.  1031.05;  Allegations  of 
Significant  Adverse  Reactions  to  Human 
Health  or  the  Environment — TSCA 
section  8(c):  OMB  No.  2070-0017;  in  40 
CFR  part  717;  on  04/27/99  OMB 
extended  the  expiration  date  through 
07/31/99. 

EPA  ICR  No.  1188.05;  Significant  New 
Use  Rules  for  Existing  Chemicals — 
TSCA  section  5(a)(2);  OMB  No.  2070- 
0038:  in  40  CFR  part  721;  on  04/27/99 
OMB  extended  the  expiration  date 
through  07/31/99. 

EPA  ICR  No.  0575.07;  Health  and 
Safety  Date  Reporting,  Submission  of 
Lists  and  copies  of  Health  and  Safety 
Studies;  OMB  No.  2070-0004;  in  40  CFR 
part  716;  on  04/27/99  OMB  extended 
the  expiration  at  through  07/31/99. 

Dated:  May  7,  1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
|FR  Doc.  99-12164  Filed  5-12-99;  8:45  am] 
BILUNG  CODE  6S60-S(MI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6342-4] 

Performance  Evaluation  Reports  for 
Fiscal  Year  1998  Section  105  Grants; 
Missouri,  Kansas,  Iowa,  Nebraska 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
conduct  yearly  performance  evaluations 
on  the  progress  of  the  approved  state/ 
EPA  agreements.  EPA's  regulations  (40 
CFR  56.7)  require  that  the  Agency  make 
available  to  the  public  the  evaluation 
reports.  EPA  has  conducted  evaluations 
on  the  Missouri  Department  of  Natural 
Resources,  Nebraska  Department  of 
Environmental  Quality,  Iowa 
Department  of  Natural  Resources,  and 
Kansas  Department  of  Health  and 
Environment.  These  evaluations  were 
conducted  to  assess  the  agencies' 
performance  under  the  grants  made  to 
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them  byr  EPA  pursuant  to  section  105  of 
the  Claan  Air  Act. 

EFFECTIVE  DATE:  May  13,  1999. 

ADDRE^ES:  Copies  of  the  evaluation 
reports!  are  available  for  public 
inspecljion  at  EPA's  Region  VII  Air, 
RCRA,  and  Toxics  Division,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 


FOR  FUllTHER  INFORMATION  CONTACT:  Ed 

West  atl  (91 3)  551-7330. 


Dated 
Dennis 

Regiona. 
[FR  Doc, 

BILUNG 


May  3,  1999. 
$rams, 

Administrator,  Region  VII. 
99-12160  Filed  5-12-99;  8:45  am] 

K60-SO-t> 


C30€  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-63|l1-6] 

Microbial  and  Disinfectants/ 
Disinfection  Byproducts  Advisory 
Committee;  Notice  of  Meeting 

AGENCYi  Environmental  Protection 
Agency, 

ACTION 


i:N( 
iRV: 


lotice  of  meeting. 


SUMMARlr:  Under  Section  10(a)(2)  of  Pub. 
L.  920413,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  m  eeting  of  the  Microbial  and 
Disinfec  tants/Disinfection  Byproducts 
Advisor  y  Committee  established  under 
the  Safe  IDrinking  Water  Act,  as 
amende!  (42  U.S.C.  S300f  ef  seq.).  will 
be  held  m  May  20  and  21,  1999,  from 
9:00  a.d.  to  5:00  p.m.  eastern  time  at 
RESOL\E,  Inc.,  1255  23rd  Street,  NfW, 
Suite  275  Washington  DC  20037.  The 
meeting  is  open  to  the  public,  but  due 
to  past  experience,  seating  will  be 
limited. 

The  p  irpose  of  this  meeting  will  be  to 
discuss  low  to  characterize  cancer  risk 
from  DaPs;  review  elements  of  cancer 
health  effect  risk  assessment;  and 
review  ongoing  studies  related  to  DBP 
cancer  hlealth  effects. 

Staten  lents  from  the  public  will  be 
'  ime  permits. 

information,  please  contact 
Kucera.  Designated  Federal 
idicrobial  Disinfectants/ 
ion  Byproducts  Advisory 
Committee,  U.S.  EPA,  Office  of  Ground 
Drinking  Water,  Mailcode 
M  Street,  SW,  Washington, 
I.  The  telephone  number  is 
260[-7773  or  E-mail 
.n  iartha@epamail.epa.gov. 


taken  if 

For 
Martha 
Officer, 
Disinfecii 


mi  )re 

M. 


ar  d 


401 


Water 
4607 

DC  2046t) 
202-: 
kucera. 


Dated:  May  6.  1999. 

Robert  W.  Barles, 

Acting  Director.  Office  of  Ground  Water  and 
Drinking  Water. 

[FR  Doc.  99-11984  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  6S60-5(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-6334-9] 

Public  Notification  Handbook— Draft 
for  Comment 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  making  available 
for  review  and  comment  a  draft  Public 
Notification  Handbook  (EPA  816-R-99- 
004).  The  Handbook  will  assist  public 
water  systems  in  implementing  the 
revised  public  notification  regulations, 
which  are  being  proposed  today  in  the 
Federal  Register.  The  proposed 
regulations  and  Handbook  will 
implement  the  revised  pubUc 
notification  provisions  enacted  imder 
the  1996  Safe  Drinking  Water  Act 
(SDWA)  amendments.  The  public 
notification  regulations  apply  to  owners 
and  operators  of  public  water  systems 
which  fail  to  comply  with  the  drinking 
water  standards  and  related  regulations 
under  the  SDWA. 

DATES:  Written  comments  on  the  draft 
Public  Notification  Handbook  are 
requested  by  July  31,  1999.  EPA  is  also 
soliciting  comment  on  the  Handbook  at 
the  two  public  meetings  on  the 
proposed  regulations  and  other  pubhc 
meetings  to  be  scheduled  during 
summer,  1999. 

ADDRESSES:  Please  submit  written 
comments  on  the  draft  Public 
Notification  Handbook  to  Carl  B. 
Reeverts,  Manager,  Public  Notification 
Handbook,  DrinJdng  Water 
Implementation  and  Assistance 
Division,  Office  of  Ground  Water  and 
Drinking  Water  (4606).  U.S.  EPA.  401  M 
Street,  SW,  Washington,  DC  20460.  You 
may  also  submit  comments  to  Carl 
Reeverts  via  E-mail  at 
reeverts .  carl@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Safe  Drinking  Water  Hotline  at  1-800- 
426-4791.  Copies  of  the  proposed 
regulation  and  the  draft  Handbook  may 
be  obtained  by  calling  the  Safe  Drinking 
Water  Hotline  at  1-800-426-4791  or  by 
downloading  the  documents  from  Office 
of  Ground  Water  and  Drinking  Water's 
web  site  at  http://www.epa.gov/ 
safewater. 


SUPPLEMENTARY  INFORMATION:  The 
Public  Notification  Handbook  is 
intended  to  make  public  water  system 
owners'  and  operators'  jobs  easier  and 
public  notices  more  effective.  The 
Handbook  provides  templates  for 
notices  appropriate  for  different 
violation  situations  and  other  aids  to 
help  water  systems  develop  an  effective 
public  notification  program.  EPA  and 
the  Association  of  State  Drinking  Water 
Administrators  (ASDWA)  developed  the 
draft  Handbook  under  a  Steering 
Committee  comprised  of  representatives 
from  the  American  Water  Works 
Association,  Association  of 
Metropolitan  Water  Agencies,  National 
Association  of  Water  Companies, 
National  Rural  Water  Association,  and 
League  of  Women  Voters.  Two  public 
meetings  were  held  in  Jime  and 
September,  1998  to  review  and  test  the 
effectiveness  of  early  drafts  of  the 
handbook.  The  draft  Handbook  is  the 
result  of  that  collaboration. 

EPA  welcomes  comment  on  all 
aspects  of  the  Handbook.  In  addition  to 
soliciting  written  comments,  EPA 
encoiuages  stakeholder  input  on  the 
draft  Handbook  at  the  two  public 
meetings  already  scheduled  to  take 
comment  on  the  proposed  regulation, 
May  26,  1999  in  Madison,  Wisconsin 
and  Jime  3,  1999  in  Washington,  DC. 
EPA  is  also  planning  two  stakeholder 
meetings  in  siunmer,  1999  to  discuss 
steps  to  improve  the  effectiveness  of  the 
Handbook  hefore  it  is  released  in  final 
form.  Comment  period  on  the  proposed 
rule  closes  60  days  after  publication  in 
the  Federal  Register.  Comments  on  the 
Handbook  will  be  accepted  through  July 
31,  1999.  The  final  rule  and  Handbook 
are  expected  to  be  published  in 
December  1999.  For  information  on  the 
status  of  the  Handbook  or  the  schedule 
of  meetings,  please  contact  the  EPA  Safe 
Drinking  Water  Hotline  at  (800)  426- 
4791. 

Dated:  April  27,  1999. 

Cynthia  C.  Dougherty, 

Director.  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  99-11163  Filed  5-6-99;  9:42  am] 
BILUNG  CODE  6560-S<M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

May  4,  1999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
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invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conmiission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  14,  1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0863. 

Title:  Satellite  Delivery  of  Network 
Signals  to  Unserved  Households  for 
Purposes  of  the  Satellite  Home  Viewer 
Act. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  848. 

Estimated  Time  per  Response:  0.5 
hours  (muliple  responses  annually). 

Frequency  of  Response:  On  occasion 
recordkeeping  requirement. 

Total  Annual  Burden:  125,000  hours. 

Total  Annual  Costs:  $12,500. 

Needs  and  Uses:  The  information 
gathered  as  part  of  Grade  B  signal 
strength  tests  will  be  used  to  indicate 


whether  consumers  are  "unserved"  by 
over-the-air  network  signals.  The 
written  records  of  test  results  will  be 
made  after  testing  and  predicting  the 
strength  of  a  television  station's  signal. 
Parties  impacted  by  the  test  results  will 
be  consumers;  parties  using  the  written 
test  results  will  primarily  be  the  satellite 
and  broadcasting  industries. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-12043  Filed  5-12-99;  8:45  am) 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 


May  3,  1999. 


SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  conunents  should  be 
submitted  on  or  before  June  14,  1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  edlowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804.  445  12th 


Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0600. 

Title:  Application  to  Participate  in  an 
FCC  Auction. 

Form  Numbers:  FCC  175  and  FCC 
175-S. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  12,400. 

Estimate  Time  per  Response:  0.75 
hours  (Form  175);  0.25  hours  (Form  175- 
S). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  15,600  hours. 

Total  Annual  Costs:  $3,120,00. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  to 
determine  if  the  applicant  is  legally, 
technically,  and  financially  qualified  to 
participate  in  an  FCC  auction.  The  rules 
and  requirements  are  designed  to  ensure 
that  the  competitive  bidding  process  is 
limited  to  serious  qualified  applicants 
and  deter  possible  abuses  of  the  bidding 
and  licensing  process.  The  Commission 
plans  to  use  this  form  for  all  upcoming 
auctions  and  reauctions. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-12044  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

May  4.  1999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
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Redud  ion  Act  (PRA)  that  does  not 
displa;  a  vahd  control  number. 
Comm  fnts  are  requested  concerning  (a) 
wheth)  r  the  proposed  collection  of 
inform  ition  is  necessary  for  the  proper 
perfon  lance  of  the  functions  of  the 
Comm  ssion,  including  whether  the 
inform  ition  shall  have  practical  utility: 
(b)  the  iccuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quc  lity,  utility,  and  clarity  of  the 
inform  ition  collected:  and  (d)  ways  to 
minim;  ze  the  burden  of  the  collection  of 
informi  ition  on  the  respondents, 
includi  ng  the  use  of  automated 
collecti  on  techniques  or  other  forms  of 
informi  ition  technology. 
DATES:  Written  comments  should  be 
submit  ed  on  or  before  June  14,  1999.  If 
you  ani  icipate  that  you  will  be 
submit  ing  comments,  but  find  it 
difficul  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  jhe  contact  listed  below  as  soon 
as  possible. 

ADORES  »ES:  Direct  all  comments  to  Les 
Smith,  "ederal  Communications 
Commi  Jsion,  Room  1-A804,  445  12th 
Street, :  ;W.  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FUrtTHER  INFORMATION  CONTACT:  For 
additio;  lal  information  or  copies  of  the 
informi  tion  collections  contact  Les 
Smith  £  t  (202)  418-0217  or  via  the 
Interne  at  lesmith@fcc.gov. 
SUPPLEI  lENTARY  INFORMATION: 

OMB  Control  Number:  3060-0174. 

r;Yie;  Section  73.1212,  Sponsorship 
Identification,  List  Retention,  and 
Related  Requirements. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
current  y  approved  collection. 

Respondents:  Individuals  or 
househi>lds;  Business  or  other  for-profit 
entities 

Num  >er  of  Respondents:  13,956. 

Estim  ate  Time  Per  Response:  6  mins. 
(40  Broi  idcasts/year);  5  sees.  (2  Political 
ads/yea"). 

Frequ  ency  of  Response: 
Record]  eeping;  Third  party  disclosure. 

Total  Annual  Burden:  55,862  hours. 

Total  Annual  Costs:  None. 

Need. :  and  Uses:  Section  73.1212 
requires  a  broadcast  station  to  identify 
the  spoi  isor(s)  of  any  matter  for  which 
conside  -ation  is  provided.  For  matters 
advertiaing  commercial  products  or 
services ,  generally  the  mention  of  the 
name  o  the  product  or  service 
constiti  tes  sponsorship  identification. 
In  addition,  when  an  entity  rather  than 
an  indi\  idual  sponsors  the  broadcast  of 
matters  that  are  of  a  political  or 
controv  srsial  nature,  the  licensee  is 
requirec  to  retain  a  list  of  the  executive 
officers,  or  board  of  directors,  or 


executive  committee,  etc.,  of  the 
organization  paying  for  such  matters. 
Sponsorship  announcements  are  waived 
with  respect  to  the  broadcast  of  "want 
ads"  sponsored  by  an  individual,  but 
the  licensee  shall  maintain  a  list 
showing  the  name,  address,  and 
telephone  nxmiber  of  each  such 
advertiser.  These  lists  shall  be  made 
available  for  public  inspection.  The  data 
are  used  by  the  public  so  that  they  may 
know  by  whom  they  are  being 
persuaded. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-12045  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and46CFR515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Global  Management  Distribution  Corp., 
6308  Wood  Lake  Road,  Jupiter,  FL 
33458,  Officers:  George  M.  Donaldson. 
Jr.,  President  (Qualifying  Individual), 
Mary  Beth  Donaldson,  Vice  President 

Cosmo  Ocean  Freight,  Ltd.,  146-22  Guy 
R.  Brewer  Blvd..  Jamaica.  NY  11434. 
Officers:  Michael  NG.  President 
(Qualifying  Individual).  Patrick  Chu, 
Vice  President 

Frontier  Freight  Forwarders,  Inc..  706 
Mission  Street,  Suite  900,  San 
Francisco,  CA  94103.  Officers:  Lynn 
C.  Fritz,  President,  Linda  K.  Ellis, 
Asst.  Vice  President  (Qualifying 
Individual) 

Interworld  Services,  Inc.,  17047  Erin 
Way  Ct..  Houston,  TX  77095.  Officers: 
Irene  Sadkowski  Cosme.  President 
(Qualifying  Individual).  Armando 
Miralles,  Vice  President 

Dated:  May  7.  1999. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  9&-12052  Filed  5-12-99;  8:45  am) 
BILUNG  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  27, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Mr.  John  A.  R.  Grimaldi,  and  Mr. 
Anthony  Julio  Grimaldi,  both  of  Tampa, 
Florida,  to  collectively  retain  the  voting 
shares  of  Columbia  Bank,  Tampa, 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  7,  1999. 

Robert  dev.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-12041  Filed  5-12-99;  8:45  am) 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
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persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  compemy,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  7,  1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  Cherokee  Banking  Company, 
Canton,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Cherokee 
Bank,  N.A.  (in  organization).  Canton, 
Georgia. 

2.  United  Americas  Bancshares,  Inc., 
Atlanta,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  United 
Americas  Bank,  N.A.  (in  organization), 
Atlanta,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  7, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-12042  Filed  5-12-99;  8:45  am] 
BILUNG  CODE  621(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Himian 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  informaUon  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Conunents  Are  Invested  on 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

1 .  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Govenunents  (45  CFR  Part  92) — 
0990-0169— Extension  No  Change— Pre- 
award,  post-award,  and  subsequent 
reporting  and  recordkeeping 
requirements  are  necessary  to  award, 
monitor,  close  out  and  manage  grant 
programs,  ensure  minimiun  fiscal 
control  and  accoimtability  for  Federal 
funds  and  deter  fraud,  waste  and  abuse. 
Respondents:  State  and  Loccd 
Governments;  Number  of  Respondents: 
4000;  Average  Burden  per  Respondent: 
70  hours;  Total  Burden:  280,000  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  May  1,1999. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

[FR  Doc.  9&-12053  Filed  5-12-99;  8:45  am] 

BILLING  CODE  415O-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[iNFO-99-17] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  providing 
opportunity  for  public  comment  on 
proposed  data  collection  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  with  60 
days  of  this  notice. 

Proposed  Proiects 

1 .  National  Program  of  Cancer 
Registries — Cancer  Surveillance 
System — NEW-National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP).  The  American 
Cancer  Society  estimates  that  8.2 
million  Americans  have  a  history  of 
cancer  and  that  in  1999,  about  1.2 
million  new  cases  will  be  diagnosed.  At 
the  national  level,  cancer  incidence  data 
are  available  for  only  14%  of  the 
population  of  the  United  States.  While 
this  is  appropriate  for  analyses  of  major 
cancers  in  large  population  subgroups, 
it  is  not  always  adequate  for  minority 
populations  and  rare  cancer  analyses. 
Further,  to  plan  and  evaluate  state  and 
national  cancer  control  and  prevention 
efforts,  national  data  are  needed. 
Therefore,  the  Centers  for  Disease 
Control  and  Prevention,  National  Center 
for  Chronic  Disease  Prevention  and 
Control,  Division  of  Cancer  Prevention 
and  Control,  proposes  to  aggregate 
existing  cancer  incidence  data  from 
states  funded  by  the  National  Program 
of  Cancer  Registries  into  a  national 
siuveillance  system. 

These  data  are  already  collected  and 
aggregated  at  the  state  level.  Thus  the 
additional  burden  on  the  states  would 
be  small.  Program  implementation 
would  require  funded  states  to  report 
data  to  the  CDC  on  an  armual  basis 
twelve  months  after  the  close  of  a 
diagnosis  year  and  again  at  twenty-four 
months  to  obtain  more  complete 
incidence  data  and  vital  status  bx3m 
mortality  data.  The  estimated  total  cost 
to  respondents  is  $885,000  per  year. 
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Respondents 


State.  I  jrritorial,  and  District  of  Columbia  cancer  registries 


Number  pf  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


63 


1 


Average  bur- 
den/response 
(in  hrs.) 


Total  burden  (in  hrs.) 


126 


2.  S(  ntinel  Network  for  Public  Health 
Practic  e— NEW— The  Division  of  Public 
Health  Systems,  Public  Health  Practice 
Progra  [n  Office  (PHPPO)  proposes  to 
establish  a  sentinel  network  of  160  local 
departments  to  provide  ongoing 
health  system  infrastructure  and 
capacity  data.  As  the  nation's 
prever  tion  agency,  the  CDC  is  working 
sup  )ort  the  US  public  health  mission 
rapidly  detecting  disease  and  health 
lapidly  communicating,  and 
trengi  hening  the  capacity  to  respond. 
Towar  Is  that  goal,  CDC  proposes  to 
md  strengthen  the  nation's 
health  infrastructure  by 
o  sing  a  network  of  local  health 
depart  nents  that  will  provide  ongoing 
information  to  public  health  leaders, 
policy  makers,  program  managers  and 
others  to  identify  needs,  target 
resources,  and  assist  in  overall 
prepar  sdness.  Data  gathered  by  survey 
from  die  sentinel  network  will  also  lead 


health 
public 


to 
of 
risks 

S' 

1 

assess 
public 
devel 


to  improvement  of  the  public  health 
communications  systems  and  reinforced 
training  and  credentialing  for  core 
workforce  skills,  and  will  help  in 
developing  standards  lor  improved 
organizational  performance. 

The  purpose  of  this  Sentinel  System 
and  its  related  surveys  are  to:  (1)  Assess 
data  and  information  systems,  public 
health  workforce,  effective  public  health 
organization,  relationships  and 
resources  that  enable  the  performance  of 
the  ten  essential  services  of  public 
health  for  every  community,  and  use 
these  data  in  developing  strategies  to 
strengthen  the  infrastructure  of  public 
health;  (2)  rapidly  detect  changes  in  the 
health  care  envirorunent  as  they  affect 
the  nation's  health;  (3)  evaluate  the 
usefulness,  readability,  and  impact  of 
CDC  publications  and  documentation 
such  as  the  Guide  to  Community 
Preventive  Services,  and  (4)  provide  the 
CDC  and  collaborators  with  data  to 


assist  in  measuring  performance  of  local 
health  departments.  Results  from  this 
research  will  be  used  to  help  the  CDC 
in  several  ways.  These  systematic, 
longitudinal  data  will  allow  CDC  and 
the  public  health  community  to  improve 
infrastructure  quality  and  capacity. 
Examples  of  crosscutting  infrastructure 
issues  that  may  be  identified  by  these 
data  include  the  extent  of  under-funding 
for  public  health,  the  need  for  effective 
local  leadership  and  for  integrated 
electronic  information  systems,  and  the 
emerging  role  of  measurable  standards 
for  local  health  departments.  CDC 
publications  evaluation  data  will  allow 
the  CDC  to  assess  how  useful  and  linked 
to  local  need  are  its  resources,  and  to 
plan  revisions  and  futiu-e  products.  The 
health  performance  information  will 
help  direct  the  development  of 
measurable  standards.  The  cost  to  the 
respondent  is  $0.00. 


Form 


Assessi  ig  and  Strengthening  public  health  infrastructure 


Number  of 
respondents* 


80 


Number  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 
response 

(in  hrs.) 


8 


Total  burden 
(in  hrs.) 


1,280 


Year  2 


Evaluatiig  CDC  Publications 

Assessi  ig  and  strengthening  public  health  infrastructure 
Evaluatiig  CDC  Publications 


80 
160 
160 


640 
2,560 
1,280 


Years 


Assessii  tg  and  strengthening  public  health  infrastructure 

Evaluatiig  CDC  Publications 


Tot  il 


160 
160 


2,560 
1,280 


9,600 


•Resp  Dndents  are  local  health  departments. 

Dated   May  6,  1999. 
Nancy  ( Iheal, 

Acting  J  issociate  Director  for  Policy,  Planning 
and  Eva  luation.  Centers  for  Disease  Control 
and  Pre  'ention  (CDC). 
[FR  Doc  99-12092  Filed  5-12-99;  8:45  am] 

BILUNG  (  ODE  4183-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Project: 

Title:  Head  Start  Fellows  Program. 

OMB  No.;  0970-1040. 

Description:  Public  Law  103-252,  the 
Human  Services  Amendments  of  1994, 
amended  the  Head  Start  Act  (the  Act)  to 
authorize  the  creation  of  a  Head  Start 
Fellows  Program  to  support  the 
professional  development  of  individuals 


working  in  the  field  of  child 
development  and  family  services.  The 
Act  was  most  recently  reauthorized 
through  fiscal  year  2003,  by  the  Coats 
Human  Services  Amendments  of  1998, 
Public  Law  105-285. 

Head  Start  Fellowships  are  awarded 
on  a  competitive  basis  to  individuals 
(other  than  Federal  employees)  selected 
from  among  applicants  who  are 
working,  on  the  date  of  application,  in 
local  Head  Start  programs  or  othei-wise 
working  in  the  fields  of  child 
development  and  children  and  family 
services.  The  information  collected  from 
the  applications  is  used  to  ensure  that 
individuals  selected  to  be  Head  Start 


Federal  Register /Vol.  64,  No.  92 /Thursday.  May  13,  1999 /Notices 


25885 


Fellows  have  the  appropriate 
experience/skills,  and  that  the  training 
developed  for  them  and  the  work 
assigned  to  them  will  enhance  their 
ability  to  make  significant  contributions 


to  the  fields  of  child  development  and 
family  services.  The  information 
collected  is  used  by  program  staff  and 
policy  makers  at  the  Federal  level  to 

Annual  Burden  Estimates 


make  judgements  on  the  progress  and 
needs  of  the  program. 

Respondents:  Individuals  or 
households. 


Instrument 

Number  of  re- 
spondents 

Numt)er  of  re- 
sponses per 
respondent 

d'eZZs'^-r  1    Tota-  bu^^en 
response                ^°"^ 

Head  Start  Fellows  

200 

1 

2 

400 

Estimated  Total  Annual  Burden  Hours: 
400. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (bj  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  May  7, 1999. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  99-12106  Filed  5-12-99;  8:45  am] 

BILUNG  COOE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 

[Program  Announcement  No.  OCS-99-07] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  1999  Community  Services  Block 
Grant  Training,  Technical  Assistance, 
and  Capacity-Building  Program 

AGENCY:  Office  of  Community  Services, 
ACF,  DHHS. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
imder  the  Office  of  Community 
Services'  Community  Services  Block 
Grant  Training,  Technical  Assistance 
and  Capacity-Building  (CSBG-T&TA) 
Discretionary  Program. 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  invites  eligible  entities 
to  submit  applications  for  FY  1999 
funding  of  competitive  grants  imder  the 
CSBG-T&TA  discretionary  grants 
program. 

Applications  received  in  response  to 
this  notice  will  be  screened  and 
evaluated  as  indicated  in  this  dociunent. 
Awards  will  be  contingent  on  the 
outcome  of  the  competition  and  the 
availability  of  funds. 
ADDRESSES:  Prior  to  submitting  an 
application,  potential  applicants  must 
obtain  a  copy  of  the  CSBG-T&TA 
Application  Kit,  containing  additional 
program  information,  forms,  and 
instructions.  Application  Kits  are 
available  by  writing  or  calling  the  Office 
of  Commimity  Services  at  5th  Floor 
West,  Aerospace  Building,  370  L'Enfant 
Promenade,  S.W.  Washington  DC  20447. 
To  obtain  a  copy  of  the  CSBG-T&TA 
Application  Kit,  call:  (202)  401-4787. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Washnitzer,  Director,  Division 
of  State  Assistance,  Office  of 
Community  Services,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade,  S.W.  Washington,  DC 
20447.  Telephone:  (202)  401-9343. 


A  copy  of  the  Federal  Register 

containing  the  CSBG-T&TA  program 
announcement  is  available  for 
reproduction  at  most  local  libraries  and 
Congressional  District  Offices.  It  is  also 
available  on  the  Internet  through  GPO 
Access  at  the  following  web  address: 

http://www.access.gpo.gov/su docs/ 

aces/acesl40.html 

If  the  announcement  is  not  available 
at  these  sources,  it  may  be  obtained  by 
writing  to  the  office  listed  under 
ADDRESSES  above. 

APPUCATION  DEADLINES:  The  closing 
dates  for  submission  of  applications  is 
July  13,  1999.  Further  details  regarding 
application  submission  are  provided  in 
the  Supplementary  Information  section 
of  this  program  announcement.  Mailed 
applications  postmarked  after  the 
closing  date  will  be  classified  as  late. 
Refer  to  APPLICATION  SUBMISSION 
below  for  other  details. 

SUPPLEMENTARY  INFORMATION: 

A.  Program  Announcement 

The  Apphcation  Kit  for  the  FY  1999 
CSBG-T&TA  program  will  not  be 
published  in  the  Federal  Register. 
Rather,  OCS  is  publishing  FY  1999 
Program  Announcement  OCS-99-07  in 
the  Federal  Register.  Program 
Announcement  OCS-9^-07  contains  the 
following  information  for  the  CSBG- 
T&TA  program:  Date  of  Application  Kit; 
Application  Deadline;  Program  Contact 
Person;  Legislative  Authority;  Eligible 
Applicants  and  Availability  of  Fimds; 
Program  Priority  Areas;  Project  Periods 
and  Budget  Periods;  Matching 
Requirement;  Type  of  Awards;  and 
Review  Criteria. 

B.  General  Instructions 

In  order  to  be  considered  for  a  grant 
under  the  FY  1999  OCS  CSBG-T&TA 
program  announcement,  an  application 
must  be  submitted  on  the  forms 
supplied  and  in  the  manner  prescribed 
by  OCS  in  the  1999  CSBG-T&TA 
Application  Kit.  When  requesting  an 
Application  Kit,  the  applicant  must 
specify  the  Community  Services  Block 


2588f 


Federal  Register/ Vol.  64,  No.  92 /Thursday,  May  13,  1999 /Notices 


Grant  T  'raining.  Teciinical  Assistance 
and  Ca  Dacity  Building  Application  Kit. 
This  is  to  ensure  receipt  of  all  necessary 
forms  and  information,  including  any 
prograi[i-specific  evaluation  criteria. 
Appliciition  Kits,  including  all  of  the 
necess;  ry  forms  and  instructions,  will 
be  avai  able  for  reading  and 
downlc  ading  from  the  Internet  at  the 
OCS  Wjbsiteat: 

http://\  rvvw.acf.dhhs.gov/programs/ocs/ 
htm 


kitsl 
C.  App 


Maildd 


d(  red 


ine 
befoi  e 


3pta  )le 


ication  Submission 


applications  shall  be 

as  meeting  an  announced 
if  they  are  either  received  on 
the  deadline  date  or 

on  or  before  the  deadline 
received  by  ACF  in  time  for  the 
review  to:  U.S.  Department 
and  Human  Services, 

ion  for  Children  and 
Office  of  Grants  Management/ 
•  ith  Floor  Aerospace,  370 
Promenade,  S.W.,  Washington, 
with  the  note:  Attention: 
for  CSBG/T&TA  Program  or 
93-570. 

must  ensure  that  a  legibly 
.S.  Postal  Service  postmark  or  a 
dated,  machine  produced 
of  a  commercial  mail  service 
to  the  envelope/package 

the  application(s).  To  be 
e  as  proof  of  timely  mailing,  a 
from  a  commercial  mail 
must  include  the  logo/emblem 
cjmmercial  mail  service  company 
reflect  the  date  the  package 
by  the  commercial  mail 
:ompany  from  the  applicant. 
Vletered  postmarks  shall  not  be 
as  proof  of  timely  mailing, 
icfents  are  cautioned  that  express/ 
mail  services  do  not  always 
IS  agreed.) 

i  cations  handcarried  by 
,  applicant  couriers,  or  by 
representatives  of  the  applicant 
considered  as  meeting  an 

deadline  if  they  are  received 
before  the  deadline  date,  between 
of  8:00  a.m.  and  4:30  p.m., 
the  U.S.  Department  of  Health 
u|nan  Services,  Administration  for 
and  Families,  Office  of  Grants 
ACF  Mailroom,  2nd 
ing  Dock,  Aerospace  Center, 
JJreet,  S.W.,  Washington,  D.C. 
letween  Monday  and  Friday 

Federal  holidays).  The 
must  appear  on  the  envelope/ 
containing  the  application  with 
Attention:  CSBG/T&TA 
or  CFDA  No.  93-570. 
I  lannot  accommodate 

of  applications  by  fax  or 
other  electronic  media. 


consi 
deadii 
or 

postma  rked 
date  an  1 
indepei  ident 
of  Heal  h 
Admin  strat 
Families 
OCSE, 
L'Enfarh 
D.C. 20147 
Applici  tion 
CFDA  r  lo 

Appl  cants 
dated  L 
legibly 
postma  k 
is  affixe  d 
contain  ng 
accepta  il 
postma  k 
service 
of  the 
and  mufet 
was  received 
service 
Private 
acce 
(Appli 
overnight 
deliver 

Appl 
applicants 
other 
shall  be 
announced 
on  or 
the  houi-s 
EST,  at 
andH 
Childre  i 

Manage  ment/OCSE, 
Floor  L^iadi 
901  D 
20024, 
(exclud  ng 
address 
package 
the  note 
Program 

ACF 
transmission 
through 


Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Applications,  once  submitted,  are 
considered  final  and  no  additional 
materials  will  be  accepted. 

Late  applications:  Applications, 
which  do  not  meet  the  criteria  above, 
are  considered  late  applications.  ACF 
shall  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines:  ACF  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occur,  or  when 
there  are  widespread  disruptions  of  the 
mail  service.  Determinations  to  extend 
or  waive  deadline  requirements  rest 
with  ACF's  Chief  Grants  Management 
Officer. 

D.  Details  for  This  Program 
Announcement 

Pertinent  information  of  concern  for 
potential  applicants  for  the  CSBG/ 
Training.  Technical  Assistance  and 
Capacity  Building  Program  is  set  forth 
below: 

(CFDA  Nq.  93.570)  Deadline  Date:  July 
13. 1999 

(1)  Program  Contact  Persons:  Margaret 
Washnitzer  (202)  401-9343. 

(2)  Date  of  Application  Kit:  May  14, 
1999. 

(3)  Application  Deadline: 
Applications  must  be  POSTMARKED  by 
July  13,  1999.  Detailed  application 
submission  instructions  are  included  in 
the  Application  Kit. 

(4)  Legislative  Authority:  Section 
674(b)(2)  of  the  Community  Services 
Block  Grant  (CSBG)  Act  of  1981,  (P.L. 
97-35)  as  amended  by  the  Coats  Human 
Services  Reauthorization  Act  of  1998, 
(P.L.  Law  105-285). 

(5)  Eligible  Applicants  and 
Availability  of  Funds:  The  OCS  is 
authorized  to  make  grants  and  award 
contracts  to  eligible  entities, 
organizations  whose  membership  is 
composed  of  CSBG-eligible  entities  or 
agencies  that  administer  programs  for 
CSBG-eligible  entities.  Funds  available: 
Approximately  $2,700,000,  of  which 
$400,000  is  committed  for  a 
continuation  grant. 

(6)  Priority  Areas:  A  description  of  the 
Program  Priority  Areas  is  given  below. 
Refer  to  Application  Kit  for  complete 
details. 


Priority  Area  1.0:  Training  and 
Technical  Assistance  for  the 
Community  Services  Network 

Sub-Priority  Areas: 

1.1  National  Training  and  Technical 
Assistance  to  Enhance  Community 
Action; 

1.2  Statewide  Partnership  Grants  to 
Implement  Results-Oriented 
Management  and  Accountability; 

1.3  Training  and  Technical  Assistance 
to  Develop  Special  Initiatives 
Between  CAAs  and  Other 
Organizations  that  Address  Urban 
Problems;  and 

1.4  TA  to  Measure  Civic/Social  Capital 
Development. 

Priority  Area  2.0:  CAA  Capacity 
Building 

Sub-Priority  Areas 

2.1  Collection,  Analysis,  and 
Dissemination  of  Information  on  the 
CSBG  Activities; 

2.2  Local  Capacity  Building  Projects; 

2.3  Peer-to-Peer  Intervention; 

2.4  Strengthening  of  CAA  Capacity  on 
Legal  Issues. 

Priority  Area  1.0:  Training  and 
Technical  Assistance  for  the 
Community  Services  Network 

This  Priority  Area  addresses  the 
development  and  implementation  of 
coordinated,  comprehensive  nationwide 
or.  where  appropriate,  statewide 
training  and/or  technical  assistance 
programs  to  assist  State  CSBG  staff,  staff 
of  State  and  regional  organizations 
representing  eligible  entities,  and  staff 
of  local  service  providers  which  receive 
funding  under  the  CSBG  Act,  to  acquire 
the  skills  and  knowledge  needed  to 
plan,  administer,  implement,  monitor, 
and  evaluate  programs  designed  to 
ameliorate  the  causes  of  poverty  in  local 
communities.  Programs  should  include 
the  provision  of  training  and/or 
technical  assistance  to  State  staff,  CAA 
associations,  and/or  staff  of  local  service 
providers  statewide  or  nationwide  and  a 
description  of  collaboration  with  State 
CSBG  staff  and  local  service  providers. 

Sub-Priority  Area  1.1:  Training  and 
Technical  Assistance  to  Enhance 
Community  Action  Agencies  (CAAs) 
and  Other  Local  Service  Providers  to 
support  program  and  management 
improvements.  All  organizations  in  the 
Community  Services  Network  need  to 
be  strengthened  to  perform  their 
respective  roles  as  identified  in  the 
Community  Services  Block  Grant  Act,  as 
Amended  by  the  Coats  Humtm  Services 
Reauthorization  Act  of  1998  (P.L.  97-35, 
and  P.L.  105-285).  The  new  CSBG 
Reauthorization  Act  includes  the 
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following:  (1)  Additional  requirements 
and  responsibilities  for  local  CAA 
Boards  of  Directors;  (2)  increased  focus 
on  monitoring,  training  and  technical 
assistance  of  the  CSBG  (especially  with 
regard  to  termination  and  reduction  of 
funding  to  eligible  entities);  and  (3) 
mandates  that  the  Community  Services 
Network  participate  in  the  ROMA 
Performance  Measurement  system  or 
another  system  approved  by  the 
Department  of  Health  and  Human 
Services.  The  purpose  of  this  Sub- 
Priority  Area  is  to  provide  funding  for 
the  development  and  implementation  of 
a  comprehensive  nationwide  training 
and/ or  technical  assistance  program  to 
assist  boards  and  staff  of  local  service 
providers  which  receive  funding  under 
CSBG  to  acquire  skills  and  knowledge 
needed  to  plan,  administer  and  evaluate 
effective  anti-poverty  programs.  This 
may  include  national  dialogues  and 
workshops,  seminars  and  conferences, 
the  development  and  dissemination  of 
newsletters  and  position  papers, 
educational  materials  and  other 
activities.  Any  activities  undertaken 
must  be  consistent  with  the  national 
goals  of  the  ROMA  process  as  developed 
by  the  OCS  National  Task  Force  on 
Monitoring  and  Assessment.  This 
comprehensive  nationwide  training  and 
technical  assistance  program  should  be 
designed  as  a  3-year  program.  Future 
funding  will  be  contingent  on  the 
availability  of  funds  and  planning 
should  be  done  in  collaboration  with 
State  CSBG  Directors  and/or  their 
national  association's  local  service 
providers. 

Sub-Priority  Area  1.2:  Statewide 
Partnership  Grants  to  Implement 
ROMA.  The  purpose  of  this  Sub-Priority 
Area  is  to  provide  training  and  technical 
assistance  to  CAAs  and  States  in  the 
implementation  of  ROMA.  State  CAA 
Associations,  in  partnership  with  State 
CSBG  Administrators,  are  eligible  to 
apply  for  grants  under  this  Sub-Priority. 
An  applicant  will  be  considered  under 
this  priority,  only  if  90  percent  of  the 
CAAs  in  the  State  have  begun  some 
phases  of  the  ROMA  implementation  at 
the  time  the  applicant's  proposal  is 
written.  All  eligible  entities  must 
provide  evidence  that  there  has  been 
coordination  with  the  State  CSBG  Office 
in  developing  applications  under  this 
sub-priority.  Data  yielded  will  be  used 
at  the  local,  State  and  national  levels  by 
policy-makers.  These  Statewide  grants 
are  awarded  to  one  entity  per  State  to 
provide  technical  support  to  State  CAA 
Associations,  CAAs  and  States. 

Sub-Priority  Area  1.3:  Technical 
Assistance  to  Develop  Special  Initiatives 
Between  CAAs  and  Organizations  that 
Address  Urban  Problems  of  Low-Income 


People.  Issues  of  crime,  violence,  drug 
abuse,  unemployment,  poverty,  family 
breakdown,  and  inadequate  education 
and  training  of  many  young  people  to 
attain  productive  employment  in  an 
increasingly  technological  labor  market, 
threaten  the  safety  and  viability  of  many 
lu^an  communities.  This  project  will 
provide  technical  assistance  to  assist 
CAAs  in  developing  and  implementing 
collaborative  community-wide 
strategies,  effective  organizational 
working  relationships,  and  special 
initiatives  among  CAAs  and  other 
organizationCs)  focusing  on  issues  of 
crime,  violence,  family  breakdowns, 
drug  abuse  and  poverty.  Emphasis  will 
be  on  assisting  CAAs  to  bring  together 
the  various  conununity,  business,  labor, 
volimtary,  educational,  civil  rights,  and 
governmental  sectors  required  to 
develop  model  local  strategies  to 
improve  conditions  in  low-income, 
urban  communities.  Applicants  are 
encouraged  to  develop  applications  in 
collaboration  with  at  least  one  other 
national  private,  non-profit 
organization,  which  has  a  substantial 
track  record  in  formulating  strategies  to 
improve  conditions  in  low-income 
urban  communities. 

Sub-Priority  Area  1.4:  Technical 
Assistance  to  Support  the  Use  of  Scales 
to  Measure  Civic/Social  Capital 
Development.  The  OCS  is  interested  in 
developing  the  community  action 
network's  capacity  to  apply  the  use  of 
scales  to  measure  civic/social  capital 
development.  The  purpose  of  this  sub- 
priority  is  to  provide  funding  to  explore 
and  to  apply  the  most  current  body  of 
knowledge  regarding  the  development 
of  civic/social  capital  to  meet  the  needs 
of  low-income  neighborhoods.  Further, 
the  project  will  advance  the  capacity  of 
community  action  agencies  to  measure 
and  evaluate  civic  social  capital 
development  research  and  best  practices 
with  the  implementation  of  ROMA  in 
the  areas  of  community  scaling, 
neighborhood  assessment,  resident 
participation,  surveying  and/or  strategic 
plaiming.  OCS  is  interested  in  funding 
innovative  strategies  that  motivate 
CAAs  to  focus  on  using  civic/social 
capital  to  develop  and  strengthen 
neighborhood  assets  while  building 
opportunities  for  participation  by 
residents.  Applicant  CAAs  should  have 
a  demonstrated  ability  to  bring  multiple 
stakeholders  together  in  order  to  address 
common  issues  or  problems  and 
experience  in  the  use  of  scales  to 
measure  community-level  outcomes. 
Applicant  should  include  a  plan,  which 
describes  how  results  will  be  shared 
with  the  larger  commimity  action 
network. 


Priority  Area  2.0:  CAA  Capacity 
Building 

This  Priority  Area  addresses  activities 
to  assist  commimity  action  agencies 
(CAAs)  to  enhance  their  ability  to  plan, 
manage,  deliver  and  evaluate  programs 
to  achieve  results.  This  includes: 
support  for  the  continuation  and 
improvement  of  (a)  CSBG  voluntary  data 
collection,  analysis,  dissemination  and 
utilization;  (b)  Program  and 
management  techniques;  (c)  Computer 
skills  and  electronic  networking;  (d) 
Peer-to-peer  intervention  to  avert  CAA 
crisis  management;  and  (e)  Legal 
assistance  to  assist  community  action 
agencies  to  further  the  understanding 
(i.e.,  special  initiatives)  of  legal 
frameworks. 

Priority  Area  2.1.  Collection,  Analysis 
and  Dissemination  of  Information  on 
the  CSBG  Activities  Nationwide. 
Technical  assistance  under  this  priority 
is  being  supported  as  a  continuation 
grant  in  1999.  This  grant  will  be 
continued  without  competition. 

Priority  Area  2.2.  Local  Capacity 
Building.  The  piupose  of  this  Sub- 
Priority  is  to  promote  management 
efficiency  and  program  productivity.  It 
is  essential  that  local  CAAs  and  other 
partners  in  the  Commiuiity  Services 
Network  share  effective  program/ 
management  techniques  and 
information  systems  technology  being 
used  and/or  developed  by  eligible 
entities  to  address  various  aspects  of 
poverty  and  the  implementation  of 
ROMA  by  the  Community  Services 
Network.  This  sub-priority  area  is  to 
fund  grants  to  community  action 
agencies  to  promote  local  CAA  capacity 
building.  Activities  may  include: 
sharing  of  model  needs  assessment 
tools;  sharing  of  effective  computer 
techniques;  the  development  of  effective 
community  organizing  techniques; 
demonstration  of  scaling  techniques; 
and  use  of  tracking  systems;  internal 
and  external  communication  networks; 
effective  integration  of  information 
systems;  successful  leveraging 
strategies,  etc.  Applicants  must  include 
a  plan  which  describes  how  the  results 
will  be  shared  with  the  larger 
Community  Services  Network. 

Priority  Area  2.3:  Peer-to-Peer  Crisis 
Intervention.  The  purpose  of  this  Sub- 
Priority  Area  is  to  strengthen  the  fiscal 
and  management  capacity  of  eligible 
entities.  OCS  will  fund  several 
organizations  to  develop  and  implement 
strategies  to  provide  coordinated,  timely 
peer-to-peer  technical  assistance  and 
crisis  aversion  intervention  strategies  for 
CAAs  which  have  identified  themselves 
as  experiencing  programmatic, 
administrative,  board,  and/or  fiscal 
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management  problems.  Such  technical 
assistance  should  be  designed  to 
prevem  Bscal  and  management 
problems  from  deteriorating  into  crisis 
situaticjns  that  could  threaten  the 
capacity  of  CAAs  to  provide  quality 
servicei  to  their  communities  or  give 
rise  to  possible  termination.  In  a  written 
agreement  with  chosen  CAAs,  the 
applicamt  will  coordinate  and  deploy 
the  tec&nical  assistance  resources  of 
experieiiced  individuals  within  the 
Commijnity  Services  Network  or  other 
agenci*  which  administer  similar 
prograiiis  to  assist  low-income 
indivicnuals  in  the  identification  and 
resolution  of  progrsuns,  through 
necessalry  actions,  including  training,  to 
ensure  hat  relevant  and  timely 
assistai  ce  is  provided.  Such  assistance 


may  be 


requested  to  assist  the  agency  in 


resolvii  ig  adverse  program  monitoring 
or  audil  findings,  improve  or  upgrade 
fimanciii  management  systems,  prevent 
losses  of  funds,  avert  serious 
deterioiation  of  the  board  of  directors, 
or  othei  immediate  assistance  to  CAAs 
as  requested.  To  the  extent  feasible,  the 
applica  it  may  be  expected  to  develop 
an  expe  rt  technical  assistance  resource 
bank  of  experienced  individuals  from 
the  Con  imunity  Services  Network  who 


may  be 


deployed  to  provide  peer 


technici  d  assistance. 

Priori  ty  Area  2.4:  Strengthening  CAA 
Capacit  /  on  Legal  Issues  Toward 
Problen  Solving.  The  purpose  of  this 
Sub-Priority  Area  is  to  fund  a  national 
organization  with  legal  expertise  whose 
membei  ship  is  composed  of  eligible 
entities  |to  further  the  capacity  of 
commui  lity  action  agencies  to  better 
prepare  themselves  and  their  customers 
on  the  li  fgal  problems  and  solutions 
which  a  re  commonly  faced  in  the 
deliver)  of  human  services.  This 
national  orgemization  applicant  should 
assist  cc  mmunity  action  agencies  or 
their  as^ciations  in  establishing  legal 
frameworks  for  problem  solving  and 
manage!  nent  strategies  when 
appropr  ate.  Working  in  collaboration 
with  at  least  one  national  organization 
whose  membership  is  composed  of 
eligible  mtities,  the  applicant  would  be 
expected  to  propose  and  conduct  high- 
quality  legal  training  or  technical 
assistance  tailored  to  the  CAA  network 
at  natioi  lal  conferences  or  training 
workshc  ps.  The  applicant  would  also  be 
expecte(  to  contribute  specialized 
articles,  which  further  the  network's 
legal  un  lerstanding  to  newsletters  or 
other  dii  isemination  devices  within  the 
CAA  net  work.  Additionally,  the 
applicai  t  would  be  expected  to 
establisl  i  and  maintain  a  revolving  loan 
fund  or :  ;ome  mechanism  to  further  the 


resources  of  eligible  entities  in  the 
procurement  of  specialized  legal 
assistance.  Legal  expertise  funded  by 
this  Sub-Priority  Area  is  not  proposed  as 
a  substitute  for  the  local  agency's  own 
legal  counsel  nor  for  local 
administrative  matters  or  other 
situations  unrelated  to  the  CSBG 
legislation.  Instead,  training  and 
technical  assistance  for  this  project 
should  serve  as  an  additional  resource 
for  local  counsel  faced  with  community 
action  issues  which  might  require 
specialized  knowledge  and  skills, 
including  those  of  competent 
persuasion  and  negotiation.  Anticipated 
results  are:  (1)  legal  capability  at  the 
CAA  level  will  be  enhanced;  (2)  Legal 
opinions  will  be  prepared  in  a  timely 
manner  to  increase  their  effectiveness; 
(3)  Negotiated  strategies  which  involve 
legal  opinions  can  serve  as  a  framework 
for  solving  problems  to  avert  major 
crises.  Applicant  should  design  a  3-year 
program.  Future  funding  will  be 
contingent  on  the  availability  of  funds. 

(7)  Project  Periods  and  Budget 
Periods:  For  projects  included  in  the  FY 
1999  announcement,  the  project  and 
budget  periods  are  12  months,  with  the 
exception  of  Sub-Priority  2.1 — 
Collection,  Analysis,  and  Dissemination 
of  Information  on  CSBG  Activities 
Nationwide.  The  project  under  Sub- 
Priority  2.1  will  have  a  project  period 
up  to  three  (3)  years  through  FY  1999. 
The  application  for  a  continuation  grant 
funded  imder  these  awards  beyond  the 
initial  12-month  budget  period,  but 
within  the  three-year  project  period, 
will  be  entertained  in  subsequent  years, 
on  a  non-competitive  basis,  subject  to 
the  availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government.  Budget  periods  are  for  12 
months,  unless  the  applicant  presents  a 
justification  for  a  longer  period  of  time; 
in  which  case,  a  grant  may  be  made  for 
a  period  of  up  to  17  months. 

(8)  Matching  Requirements:  None. 

(9)  Type  of  Awards:  Grants. 

(10)  Review  Criteria: 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  the  FY 
1999  CSBG-T&TA  Program 
Announcement 

1.  Criterion  I:  Need  for  Assistance 
(Maximum:  20  points) 

(a)  The  appUcation  documents  that 
the  project  addresses  vital  needs  related 
to  the  purposes  stated  under  Sub- 
Priority  Areas  discussed  in  Part  B  of  the 
CSBG-T&TA  Application  Kit  and 
provides  statistics  and  other  data  and 
information  in  support  of  its  contention. 
(0-10  points). 


(b)  The  application  provides  current 
supporting  documentation  or  other 
testimonies  regarding  needs  from  State 
CSBG  Directors,  local  service  providers 
and/or  State  and  Regional  organizations 
of  local  service  providers.  (0-10  points) 

2.  Criterion  II:  Work  Program 
(Maximum:  30  points). 

The  work  program  must  be  results- 
oriented,  appropriately  related  to  the 
legislative  mandate  and  specifically 
related  to  the  proposed  Sub-Priority 
Area.  Applicant  must  address  specific 
outcomes  to  be  achieved;  performance 
targets  which  the  project  is  committed 
to  achieving,  including  specifications 
for  not  setting  lower  or  higher  target 
levels  and  how  the  project  will  verify 
the  achievement  of  these  targets;  critical 
milestones  which  must  be  achieved  if 
results  are  to  be  gained;  organizational 
support  including  priority  this  project 
has  for  the  agency,  past  performance  in 
similar  work  and  specific  resources 
contributed  to  the  project  which  are 
critical  to  success.  Applicants  must 
define  the  comprehensive  natvire  of  the 
project  and  methods  which  will  be  used 
to  ensure  that  the  results  can  be  used  to 
address  a  statewide  or  nationwide 
project  as  defined  by  the  priority  area. 

3.  Criterion  HI:  Significant  and 
Beneficial  Impact  (Maximimi  15  points). 

Applicant  adequately  describes  how 
the  project  will  assure  long-term 
program  and  management 
improvements  and  have  advantages  over 
other  products  offered  to  achieve  the 
same  outcomes  for  State  CSBG  offices, 
CAA  State  associations,  and/or  local 
providers  of  CSBG  services  and 
activities. 

The  applicant  must  provide  the  types 
and  amounts  of  public  and/or  private 
resources  it  will  mobilize  and  how  those 
resources  will  directly  benefit  the 
project,  and  how  the  project  will 
ultimately  benefit  low-income 
individuals  and  families. 

An  applicant  proposing  a  project  with 
a  training  and  technical  assistance  focus 
also  must  indicate  the  number  of 
organizations  and/or  staff  it  will  impact. 
An  applicant  proposing  a  project  with  a 
data  collection  focus  also  must  provide 
a  description  of  the  mechanism  the 
applicant  will  use  to  collect  data,  how 
it  can  assure  collections  from  a 
significant  number  of  States,  and  how 
many  States  will  be  willing  to  submit 
data  to  the  applicant.  An  applicant 
proposing  to  develop  the  symposium 
series  or  other  policy-related  projects 
must  identify  the  number  and  types  of 
beneficiaries.  Methods  of  securing 
participant  feedback  and  evaluations  of 
activities  must  be  described  for  all 
Priority  Areas. 
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4.  Criterion  TV:  Evidence  of  Significant 
Collaborations  (Maximum  10  Points) 

A  new  performance-based  paradigm  is 
replacing  a  compliance-based  approach 
to  managing  CSBG  programs.  Under  this 
new  approach,  development  and 
strengthening  of  collaborative  working 
relationships  among  all  eligible  entities 
in  the  Community  Services  Network 
and  with  other  related  organizations  is 
emphasized.  OCS  does  not  believe  that 
the  Priority  Areas  in  this  Program 
Annoimcement  can  be  effectively 
carried  out  without  collaboration  and 
cooperation.  Thus,  applicants  must 
describe  how  they  will  involve  partners 
in  the  Community  Services  Network  in 
their  activities.  Where  appropriate, 
applicants  must  describe  how  they  will 
interface  with  other  related 
organizations.  If  subcontracts  are 
proposed,  dociunentation  of  the 
willingness  and  capacity  for  the 
subcontracting  organization(s)  to 
participate  must  be  described. 

5.  Criterion  V:  Ability  of  Applicant  to 
Perform  (Maximum:  20  points). 

(a)  The  applicant  demonstrates 
experience  and  a  successful  track  record 
relevant  to  the  specific  activities  and 
program  area  that  it  proposes  to 
undertake;  therefore,  organizations 
which  propose  providing  training  and 
technical  assistance  must  detail  Uieir 
competence  in  the  specific  program 
Priority  Area  and  as  a  deliverer  with 
expertise  in  the  specific  fields  of 
training  and  technical  assistance  on  a 
nationwide  basis.  If  applicable, 
information  provided  by  these 
applicants  must  also  address  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 
(0-10  points) 

(b)  The  application  must  fully 
describe  (e.g.  a  resume)  the  experience 
and  skills  of  the  proposed  project 
director  and  primary  staff  showing 
specific  qualifications  and  professional 
experiences  relevant  to  the  successful 
implementation  of  the  proposed  project. 
(0-10  points) 

6.  Criterion  VI:  Adequacy  of  Budget 
(Maximum:  5  points). 

(a)  The  resources  requested  are 
reasonable  and  adequate  to  accomplish 
the  project.  (0-3  points) 

(b)  Total  costs  are  reasonable  and 
consistent  with  anticipated  results.  (0- 
2  points) 

Additional  Requirements: 

Applicants  for  grants  must  also  meet 
the  following  requirements: 

A.  Paperwork  Reduction  Act  of  1995  ■ 
1*0970-0062 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  the 


Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
Program  Announcements.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  This  Program  Announcement 
does  not  contain  information  collection 
requirements  beyond  those  approved  for 
ACF  grant  announcements/applications 
under  OMB  Control  Number  0970-0062. 

B.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Hiunan 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 
NOTE:  State/Territory  participation  in 
the  Intergovernmental  Review  process 
does  not  signify  applicant  eligibility  for 
financial  assistance  under  a  program.  A 
potential  applicant  must  meet  the 
eligibility  requirements  of  the  program 
for  which  it  is  applying  prior  to 
submitting  an  application  to  its  SPOC, 
if  applicable,  or  to  ACF. 

As  of  September  1998,  a  number  of 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  federally  recognized 
Indian  Tribes  need  take  no  action  in 
regard  to  E.O.  12372.  A  list  of  these  non- 
participating  jurisdictions  can  be  found 
in  the  Application  Kit  for  the  CSBG/ 
Training,  Technical  Assistance  and 
Capacity  Building  Program. 

Although  the  non-participating 
jiuisdictions  no  longer  participate  in  the 
process,  entities  which  have  met  the 
eligibility  requirements  of  the  program 
are  still  eligible  to  apply  for  a  grant  even 
if  a  State,  Territory,  Commonwealth,  etc. 
does  not  have  a  SPOC.  All  remaining 
jiuisdictions  participate  in  the 
Executive  Order  process  and  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  shoiUd 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 

Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  The  applicant 
must  submit  all  required  materials,  if 
any,  to  the  SPOC  and  indicate  the  date 


of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a.  Under  45 
CFR  100.8(a)(2),  a  SPOC  has  60  days 
from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule.  When  comments  are 
submitted  directly  to  ACF,  they  should 
be  addressed  to:  Department  of  Health 
and  Hirnian  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management/OCSE,  4th  Floor.  370 
L'Enfant  Promenade,  S.W.,  Washington, 
DC  20447. 

Dated:  May  6,  1999. 
Donald  Sykes, 

Director,  Off  ice  of  Community  Services 
(FR  Doc.  99-12134  Filed  5-12-99;  8:45  am) 
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DEPARTIiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Onig  Administration 
[Docket  No.  99N-1 174] 

Dietary  Supplenients;  Center  for  Food 
Safety  and  Applied  Nutrition  Strategy; 
Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMkHARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  to  solicit  comments  that 
will  assist  the  Center  for  Food  Safety 
and  Apphed  Nutrition  (CFSAN)  to 
develop  an  overall  strategy  for  achieving 
effective  regulation  of  dietary 
supplements  under  the  Dietary 
Supplement  Health  and  Education  Act 
(DSHEA).  This  meeting  is  intended  to 
give  the  public  an  opportunity  to 
comment  on  the  development  of  the 
strategy. 

DATES:  The  meeting  will  be  held  on  June 
8,  1999,  from  10  a.m.  to  4  p.m.  Submit 
written  comments  by  May  28,  1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Cohen  Bldg.,  auditoriiun,  330 
Independence  Ave.  SW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Kulakaw^  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW. 
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Washington,  DC  20204,  202-205-8682, 
FAX  2^2-260-8957.  e-mail 
nkulalidDw@bangate.fda.gov. 
SUPPiaMENTARY  INFORMATION: 

I.  Intrajduction 

This 


meeting  is  the  first  of  two 

to  seek  stakeholder  comments 
development  of  an  overall 
for  achieving  effective 
regulation  of  dietary  supplements  under 
Federal  Food,  Drug,  and  Cosmetic 
amended  by  DSHEA.  The 
s  will  build  upon  themes  that 
from  a  broader  stakeholder 
I  sponsored  by  CFSAN  in  June 
meeting  addressed  the 
safety  initiative  programs  that 
maliaged  by  CFSAN  and  identified 
ic  themes  including:  (1)  The 
maintain  a  credible  FDA 
prograiti,  including  compliance, 
enforcement,  and  consumer  outreach 
activiti  is  that  will  help  ensure 
consuif  er  confidence  in  FDA  regulated 
;  (2)  the  need  to  maintain  a 
i:ience  based  program  staffed 
i  ^y  qualified  scientists;  and  (3) 
jgnition  that  FDA's  assistance  to 
consun  lers  and  the  regulated  industry  is 
importi  int. 

n.  Regj  stration  and  Requests  for  Oral 
Presenl  ations 


meetings 

on  the 

strateg; ' 

regi 

the 

Act,  as 

meeting; 

eme: 
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1998 

nonfood 

are 

some 

need  to 


Ihat 


bisi 


produc  ts 
solid 
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you 


If 
meetinfe 
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28,  1 
busine! : 
and  fa> 
registra  t 
faxed 
special 


disability 
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If  yo' 
presenljat 
must 
desire 
submit 
the 

argum^ts 
the 

who  w 
the 
are 

Depeni 
who  re 


may 
each 


to 


would  like  to  attend  the 
,  you  must  register  with  the 
person  (address  above)  by  May 
),  by  providing  your:  Name,  title, 
s  affiliation,  address,  telephone, 
number.  To  expedite  processing, 
ion  information  may  also  be 
202-260-8957.  If  you  need 
accommodations  due  to 

please  inform  the  contact 
when  you  register, 
wish  to  make  an  oral 
ion  during  the  meeting,  you 
ir  form  the  contact  person  of  that 
1  vhen  you  register  to  attend  and 
(1)  A  brief  written  statement  of 
genjeral  nature  of  the  evidence  or 

that  you  wish  to  present,  (2) 
and  addresses  of  the  persons 
11  give  the  presentation,  and  (3) 
apf  roximate  length  of  time  that  you 
reqi  testing  for  your  presentation. 
( ing  on  the  number  of  people 
;ister  to  make  presentations,  we 
to  limit  the  time  allotted  for 
pitesentation. 


names 


ha^fe  1 


in.  CF$AN's  1999  Program  Priorities 
Docum  ent 

The  1  neeting  announced  in  this 
notice,  as  well  as  a  meeting  to  be 
annoui  ced  later  on  the  west  coast,  are 
in  resp  )nse  to  CFSAN's  1999  Program 
Prioritiss  document  that  calls  for  the 
develo]  iment  of  an  overall  dietary 


supplement  strategy  in  conjunction  with 
other  agency  imits  and  stakeholders.  A 
copy  of  the  priorities  document  is 
available  on  the  Internet  on  FDA's 
Website  at  "http://vm.cfsan.fda.gov/ 
-dras/cfsanl99.html". 

The  priorities  document  states  that 
the  overall  strategy  should  address  all 
elements  of  the  dietary  supplement 
program  including:  (1)  Boundaries 
between  dietary  supplements  and 
conventional  foods,  between  dietary 
supplements  and  drugs,  and  between 
dietary  supplements  and  cosmetic 
products;  (2)  claims;  (3)  good 
manufacturing  practices;  (4)  adverse 
event  reporting;  (5)  laboratory 
capability;  (6)  research  needs;  (7) 
enforcement;  and  (8)  resource  needs. 
FDA's  objective  in  developing  this 
strategy  is  to  ensure  consumer  access  to 
safe  dietary  supplements  that  are 
truthfully  and  not  raisleadingly  labeled. 
FDA  intends  to  develop  this  strategy  by 
following  a  process  of  opermess, 
flexibility,  efficiency,  and  commitment 
to  public  health. 

FDA  has  identified  four  criteria  for 
priority  ranking  the  tasks  encompassed 
in  the  strategy.  These  criteria  are:  (1) 
Enhancement  of  consumer  safety,  (2) 
development  of  health-related  product 
labeling  regulation,  (3)  improvement  in 
efficiency  of  operation,  and  (4)  closure 
on  uiu-esolved  regulatory  issues. 

This  meeting  also  addresses  activity 
undertaken  by  the  agency  to  solicit 
comments  in  accordance  with  section 
406Cb)  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Pub.  L.  105-115)  (21  U.S.C. 
393(b)). 

rV.  Agenda  and  Goals 

To  help  focus  comments  for  the  June 
8,  1999,  meeting,  FDA  requests  that  oral 
and  written  input  regarding  an  overall 
strategy  for  achieving  effective 
regulation  of  dietary  supplements 
address  the  following  questions: 

1.  In  addition  to  ensuring  consumer 
access  to  safe  dietary  supplements  that 
are  truthfully  and  not  misleadingly 
labeled,  are  there  other  objectives  that 
an  overall  dietary  supplement  strategy 
should  include? 

2.  Are  the  criteria  for  prioritizing  the 
tasks  within  the  supplement  strategy 
appropriate?  Which  specific  tasks 
should  FDA  undertake  first? 

3.  What  factors  should  FDA  consider 
in  determining  how  best  to  implement 
a  task  (i.e.,  use  of  regulations,  guidance, 
etc.)? 

4.  What  tasks  should  be  included 
under  the  various  dietary  supplement 
program  elements  in  the  CFSAN  1999 
Program  Priorities  document? 


5.  Are  there  current  safety,  labeling,  or 
other  marketplace  issues  that  FDA 
should  address  quickly  through 
enforcement  actions  to  ensure,  for 
example,  that  consumers  have 
confidence  that  the  products  on  the 
market  are  safe  and  truthfully  and  not 
misleadingly  labeled? 

6.  Toward  what  type  or  area  of 
research  on  dietary  supplements  should 
FDA  allocate  its  research  resources? 

7.  Given  FDA's  limited  resources, 
what  mechanisms  are  available,  or 
should  be  developed,  to  leverage  FDA's 
resources  to  meet  effectively  the 
objective  of  the  strategy? 

V.  Comments 

Interested  persons  may,  on  or  before 
May  28,  1999,  submit  written  conunents 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  You  may 
also  send  comments  to  the  Dockets 
Management  Branch  via  e-mail  to  "FDA 
Dockets@bangate.fda.gov"  or  via  the 
FDA  Website  "http://www.fda.gov". 
You  should  annotate  and  organize  your 
comments  to  identify  the  specific  issues 
to  which  they  refer.  You  must  submit 
two  copies  of  comments,  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document,  except 
that  you  may  submit  one  copy  if  you  are 
an  individual.  You  may  review  received 
comments  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

VI.  Transcripts 

You  may  request  transcripts  of  the 
meeting  in  writing  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
You  may  also  examine  the  transcript  of 
the  meeting  at  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  as 
well  as  on  the  FDA  Website  "http:// 
www.fda.gov". 

Dated;  May  6.  1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
IFR  Doc.  99-12039  Filed  5-10-99;  1:52  pm] 
BILUNG  CODE  4160-01-F 


Federal  Register /Vol.  64.  No.  92  /  Thursday.  May  13,  1999 /Notices 


25891 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-264,  A-G] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  acciu^cy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Medicare  DMEPOS  Competitive  Bidding 
Demonstration; 

Form  No.:  HCFA-R-0264,  A-G; 

Use:  Section  4319  of  the  Balanced 
Budget  Act  (BBA)  mandates  HCFA  to 
implement  demonstration  projects 
under  which  competitive  acquisition 
areas  are  established  for  contract  award 
purposes  for  the  furnishing  of  Part  B 
items  and  services,  except  for 
physician's  services.  The  first  of  these 
demonstration  projects  implements 
competitive  bidding  of  categories  of 
diu'able  medical  equipment,  prosthetics, 
orthotics,  and  supplies  (DMEPOS). 
Under  the  law,  suppliers  can  receive 
payments  from  Medicare  for  items  and 
services  covered  by  the  demonstration 
only  if  their  bids  are  competitive  in 
terms  of  quality  and  price.  Each 
demonstration  project  may  be 
conducted  in  up  to  three  metropolitan 
areas  for  a  three  year  period.  Authority 
for  the  demonstration  expires  on 
December  31,  2002.  The  schedule  for 
the  demonstration  anticipates  about  a 
six  month  period  required  between 
mailing  the  bidding  forms  to  potential 
bidders  and  the  start  of  payments  for 
DMEPOS  under  the  demonstration. 
HCFA  intends  to  operate  the 


demonstration  in  two  rounds,  the  first  of 
two  years,  and  the  second  of  one  year. 
HCFA  has  announced  that  it  intends  to 
operate  its  first  demonstration  in  Polk 
County,  Florida,  which  is  the  Lakeland- 
Winter  Haven  Metropolitan  Area. 

There  are  seven  forms  that  are 
required  for  the  demonstration.  Form 
HCFA-R-0264A,  will  be  filled  out  by 
suppliers  to  describe  the  attributes  of 
their  organization,  including  quality  of 
services  and  financial  data.  Form 
HCFA-R-0264B  will  be  filled  out  by 
suppliers  for  each  of  the  categories  of 
DrvIEPOS  for  which  they  bid,  and 
includes  information  about  their  supply 
of  that  category  of  equipment  or 
supplies,  and  the  prices  that  they  bid  for 
each  item  in  that  category.  Form  HCFA- 
R-0264C  will  be  used  by  site  inspectors 
who  gather  information  at  the  facilities 
of  bidders.  Form  HCFA-R-0264D  is 
used  to  gather  data  from  bank  or 
financial  references  for  the  bidding 
suppliers.  Form  HCFA-R-0264E  is  used 
to  gather  data  from  business  referral 
sources  for  the  bidding  suppliers. 
HCFA-R-0264F  is  used  by  suppfiers 
whose  bids  are  in  the  competitive  range 
to  report  financial  data.  Form  HCFA-R- 
0264G  has  been  added  to  meet  public 
comments  so  that  niu'sing  homes  that 
wish  to  continue  to  use  their  existing 
suppliers  for  the  demonstration  product 
categories  may  report  that  information. 

The  competitive  bidding 
demonstration  for  DMEPOS  has  the 
following  objectives: 

•  Test  the  policies  and 
implementation  methods  of  competitive 
bidding  to  determine  whether  or  not  is 
should  be  expanded  as  a  Medicare 
Program. 

•  Reduce  the  price  that  Medicare 
pays  for  medical  equipment  and 
supplies. 

•  Limit  beneficiary  out-of-pocket 
expenditures  for  copayments. 

•  Improve  beneficiary  access  to  high 
quality  medical  equipment  and 
supplies. 

•  Prevent  business  transactions  with 
suppliers  who  engage  in  fraudulent 
practices. 

HCFA  plans  to  mail  the  bidding 
package,  including  the  referenced  forms 
A  and  B,  to  potential  bidders  at  the  first 
demonstration  sites  in  Polk  County, 
Florida  on  February  12.  1999,  and  to 
request  bidder  submissions  by  March 
29.  1999.  Forms  C,  D,  E  and  F  will  be 
used  for  inspections,  reference 
checking,  and  financial  information 
gathering  in  the  three  months  following 
the  bid  submissions.  These  forms  will 
be  used  by  HCFA  or  its  agents  to  gather 
information  regarding  bidders  who  have 
made  financially  attractive  bids  and  are 


being  evaluated  for  quality,  financial 
stability,  and  other  attributes  for 
consideration  as  demonstration 
suppliers. 

Frequency:  Two  times  at  each 
demonstration  site; 

Affected  Public:  Business  or  other  for- 
profit,  and  not-for-profit  institutions; 

Number  of  Respondents:  2,060; 

Total  Annual  Responses:  2,060; 

Total  Annual  Hours:  24,795. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Himaan 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  D.C.  20503. 

Dated:  April  26,  1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[PR  Doc.  99-12120  Filed  5-12-99;  8:45  am) 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-243] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
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ji  ency:  Other  (One  time). 
Affec  ted  Public:  Business  or  other  for- 
iastitutions.  Not-for-profit 
institut  ons,  and  State,  Local  or  Tribal 
Govern  nents. 
Numper  of  Respondents:  15. 
Annual  Responses:  15. 
Annual  Hours:  1,125. 
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.gov/regs/prdact95.htm,  or  E- 
request,  including  your 
and  phone  number,  to 
k@hcfa.gov,  or  call  the  Reports 
Office  on  (410) 786-1326. 
comments  and 
recomiiendations  for  the  proposed 
inform;  tion  collections  must  be  mailed 
30  days  of  this  notice  directly  to 
Desk  Officer  designated  at  the 
foUowihg  address:  0MB  Human 
Resources  and  Housing  Branch, 
Attenti  »n:  Allison  Eydt,  New  Executive 
Office  Iluilding,  Room  10235, 
Washir  gton.  D.C.  20503. 

Dated  April  7.  1999. 
lohn  P.  iurke  III, 

HCFA  R  iports  Clearance  Officer.  HCFA, 
Office  Oj  Information  Services.  Security  and 
Standai  is  Group,  Division  of  HCFA 
Enterpri  se  Standards. 
[FR  Doc  99-12121  Filed  5-12-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-270] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection. 

Title  of  Information  Collection: 
Managed  Care  organization  Year  2000 
Continuity  and  Contingency  Planning 
(BCCP)  Status  Report. 

Form  Number:  HCFA-R-0270. 

Use:  This  information  is  needed  to 
determine  the  status  of  HCFA's  business 
partners  millennimn  readiness. 

Frequency:  Monthly. 

Affected  Public:  Federal  Government, 
Business  or  other  for-profit,  and  Not-for- 
profit  institutions. 

Number  of  Respondents:  350. 

Total  Annual  Responses:  4,200. 

Total  Annual  Hours  Requested: 
44.450. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
wwrw.hcfa.gov/regs/prdact95.htm,  orE- 
mail  yoiu-  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 


Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  April  26,  1999. 
John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer,  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-12122  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-191] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hutman  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  biuden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Granting  and  Withdrawal  of  Deeming 
Authority  to  National  Accreditation 
Organizations  and  Supporting 
Regulations  in  42  CFR  Sections  488.4- 
9  and  488.201. 

Form  No.:  HCFA-R-191  (OMB# 
0938-0690). 

Use:  The  information  collected  is 
used  by  HCFA  to  determine  whether  a 
private  accreditation  organization's 
criteria  for  granting  accreditation  is 
equal  to  or  more  stringent  than  the 
criteria  used  by  Medicare  to  determine 
provider  and  supplier  eligibility  for 
participation  in  the  Medicare  Ptogram. 

Frequency:  Quarterly  and  On 
occasion. 
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Affected  Public:  Not-for-profit 
institutions,  and  Business  or  other  for- 
profit. 

Number  of  Respondents:  5 . 

Total  Annual  Responses:  28. 

Total  Annual  Hours:  451.2. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  at  the 
following  address:  0MB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  March  8,  1999, 
John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  99-12123  Filed  5-12-99;  8:45  am] 
BIUJNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-0381] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of.information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  tecimology  to 


minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Identification  of  Extension  Units  of 
Outpatient  Physical  Therapy  (OPT)  and 
Outpatient  Speech  Pathology  (OSP) 
Providers  and  Supporting  Regulations 
in  42  CFR  485.701-785.729. 

Form  No.:  HCFA-381  (OMB#  0938- 
0273). 

Use:  Medicare  requires  OPT/OSP 
providers  to  be  surveyed  to  determine 
compliance  with  Federal  requirements. 
When  an  OPT/OSP  provider  furnishes 
services  to  locations  other  than  their 
already  certified  premises  (extension 
locations),  those  premises  are 
considered  to  be  part  of  the  OPT/OSP 
provider  and  are  subject  to  the  same 
Medicare  regulations  as  the  primary 
location.  This  form  is  used  by  the  State 
siuvey  agencies  and  by  the  HCFA 
regional  offices  to  identify  and  monitor 
extension  locations  to  ensiue  their 
compliemce  with  Federal  requirements. 
The  HCFA-381  form  requests 
information  such  as:  facility  name, 
provider  number,  where  services  are 
rendered,  and  the  number  of  OPT/OSP 
services  rendered. 
Frequency:  Annually. 
Affected  Public:  Business  or  other  for- 
profit 
Number  of  Respondents:  2,300. 
Total  Annual  Responses:  2,300. 
Total  Annual  Hours:  575. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
niunber,  OMB  niunber,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  May  6, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-12124  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  412O-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Meeting  of  the  Advisory 
Committee  to  the  Director,  NIH 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Committee  to  the  Director, 
NIH,  Jime  3,  1999,  Conference  Room  10, 
Building  31,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  adjournment. 
The  topics  proposed  for  discussion 
include  but  are  not  limited  to  (1)  the 
NIH  Graduate  Program;  (2)  Biomedical 
Computing;  (3)  the  Coimcil  of  Public 
Representatives;  (4)  the  Office  of 
Medical  Applications  of  Research;  and 
(5)  the  Office  of  Protection  from 
Research  Risks.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Ms.  Janice  Ramsden.  Special  Assistant 
to  the  Deputy  Director,  National 
Institutes  of  Health,  1  Center  Drive  MSC 
0159,  Bethesda,  Maryland  20892-0159, 
telephone  (301)  496-^)959,  fax  (301) 
496-7451,  will  furnish  the  meeting 
agenda,  roster  of  committee  members, 
and  available  substantive  program 
information  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Ramsden  no  later  than  May  28, 1999. 

Dated:  May  7,  1999. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
(FR  Doc.  99-12076  Filed  5-12-99;  8:45  am) 

BILLING  CODE  441(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
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DEPAR1MENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National!  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  I  leetings 

Pursui  nt  to  section  10(d)  of  the 
.  advisory  Committee  Act,  as 
(5  U.S.C.  Appendix  2),  notice 
given  of  the  following 


Federal 
amende( 
is  hereb3 
meeting! 

The 
public  ir 
provisioiis 
552b(c)( 


m?ei 


Name 
Aging  Sp 

Date:  ] 

Time:  J 
Adjourn 

Agendo : 
a 

Place 
Huntin; 

Contaci 
Scient 


applicatic  ns 

Ihel 


gtcn 


'ngs  will  be  closed  to  the 

accordance  with  the 
set  forth  in  sections 

)  and  552b(c)(6),  title  5  U.S.C, 
as  amen(  ed.  The  grant  applications  and 
the  disc;  ssions  could  disclose 
confider  tial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  pers  inal  information  concerning 
individu  lis  associated  with  the  grant 
applicati  ons,  the  disclosure  of  which 
would  c(  institute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Committee:  National  Institute  on 
( cial  Emphasis  Panel, 
le  8-9,  1999. 
ne8,  1999,  7:00  pm  to 
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To  review  and  evaluate  grant 


MidTown  Hotel,  220 
Avenue,  Boston,  MA  02115. 
Person:  Louise  L.  Hsu,  PhD, 
fic|Review  Administrator,  The 


Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Genetics  and 
Molecular  Biology  of  Parkinsonism. 

Dofe.  June  22-23,  1999. 

Time:  June  22,  1999,  7:30  pm  to 
Adjournment. 

Agenda:  To  review  and  eveduate  grant 
applications. 

Place:  Sawgrass  Marriott  Hotel,  1000  PGA 
Tour  Boulevard,  Ponte  Vedra  Beach,  FL 
32082. 

Contact  Person:  James  P.  Harwood,  PhD, 
Deputy  Chief,  The  Bethesda  Gateway 
^uilding,  7201  Wisconsin  Avenue/Suite 
2C212,  Bethesda,  MD  20892.  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  June  23-24,  1999. 

Time:  June  23,  1999,  7:00  pm  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Pearl  River,  500  Veterans 
Memorial  Drive,  Orangeburg,  NY  10965. 

Contact  Person:  Louise  L.  Hsu,  PhD, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  7.  1999. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-12070  Filed  5-12-99:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 


and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Kidney,  Urologic  and  Hematologic 
Diseases  Subcommittee. 

Date:  June  1-2,  1999. 

Open;  June  1,  1999,  2:30  pm  to  3:30  pm. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
9A51. 

Closed:  June  1,  1999,  3:30  p.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
9A51. 

Closed:  June  2,  1999,  8:00  am  to  9:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC,  Conference 
9A51. 

Contact  Person:  Walter  S.  Stolz,  Director 
for  Extramural  Activities,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health,  PHS, 
DHHS,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Digestive  Diseases  and  Nutrition 
Subcommittee. 

Dale;  June  1-2,  1999. 

Open:  June  1,  1999.  2:30  pm  to  3:30  pm. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31A,  Conference 
Room  7. 

Closed:  June  1,  1999,  3:30  p.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31A,  Conference 
Room  7. 

Closed:  June  2,  1999.  8:00  am  to  9:30  am. 

Agenda:  To  review  and  evakiate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31A,  Conference 
Room  7. 

Contact  Person:  Walter  S.  Stolz,  Director 
for  Extramural  Activities,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health,  PHS, 
DHHS,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Endocrine  and  Metabolic  Diseases 
Subcommittee. 

Dofe.June  1-2.  1999. 

Open:  June  1,  1999,  2:30  pm  to  3:30  pm. 

Agenda:  Grant  applications. 


Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda. 
MD  20892. 

Closed:  June  1,  1999,  3:30  pm  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Closed:  June  2,  1999,  8:00  am  to  9:30  am. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Contact  Person:  Walter  S.  Stolz,  Director 
for  Extramural  Activities,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health,  PHS, 
DHHS,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council. 

Dare:  June  1-2,  1999. 
Open:  June  1,  1999,  12:30  pm  to  2:30  pm. 
Agenda:  Grant  applications. 
Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Closed:  June  1,  1999,  3:30  pm  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 
Closed:  June  2,  1999,  9:45  am  to  10:15  am. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Open:  June  2,  1999,  10:15  am  to 
Adjournment. 
Agenda:  Grant  applications. 
Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Contact  Person:  Walter  S.  Stolz,  Director 
for  Extramural  Activities,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health,  PHS, 
DHHS,  Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes,, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  7,  1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  99-12071  Filed  5-12-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Advisory 
Council. 

Dafe.June  17,  1999. 

Open:  8:30  am  to  12:00  pm. 

Agenda:  The  meeting  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  1:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Steven  J.  Hausman,  Deputy 
Director,  NIAMS/NIH,  BIdg.  31,  Room  4C- 
32„  31  Center  Dr.  MSC  2350.  Bethesda.  MD 
20892-2350. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  7, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-12072  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notk:e  of  Ck>8ed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel.  MBRS  Special  Emphasis  Panel. 

Date:  May  20,  1999. 

Time:  4:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
NIGMS.  Office  of  Scientific  Review.  Natcher 
Building,  Room  1AS19,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Rebecca  Hackett,  Scientific 
Review  Administrator,  Office  of  Scientific 
Review,  NIGMS,  Natcher  Building,  Room 
1AS19J,  Bethesda,  MD  20892,  (301)  594- 
2771. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  May  7,  1999. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-12073  Filed  5-12-99;  8:45  am] 

BILLING  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  K^edical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amendeq  (5  U.S.C.  Appendix  2),  aotice 
given  of  the  following 


is  hereb  i 
meeting 

The 
public  i 


n  eeting  will  be  closed  to  the 
ii  1  accordance  with  the 
provisio  as  set  forth  in  sections 
552b(c)(l)  and  552b(c)(6),  Title  5  U.S.C, 
as  amen  led.  The  grant  applications  and 
the  discussions  could  disclose 
confider  itial  trade  secrets  or  commercial 
propertj  such  as  patentable  material, 
and  peri  onal  information  concerning 
ndividi  als  associated  with  the  grant 
applicat  ons,  the  disclosure  of  which 
woidd  c  institute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  ( /  Committee:  Minority  Programs 
Review  C  omraittee,  Marc  Subcommittee  A. 
Date:  J\  ne  14-15,  1999. 
Time:  i  :"30  am  to  5:00  pm. 
Agendi :  To  review  and  evaluate  grant 
applicati(  ms. 

Place:  1  loliday  Inn  Bethesda,  8120 
Wisconsi  i  Avenue,  Bethesda.  MD  20814. 

Contac  Person:  Richard  I.  Martinez, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  ^  ledical  Sciences,  National  Institutes 
of  Health  Natcher  Building,  Room  1AS-19G. 
Bethesda  MD  20892-6200,  (301)  594-2849. 
of  Federal  Domestic  Assistance 
Jos.  93.375,  Minority  Biomedical 
Support;  93.821,  Cell  Biology  and 
Research;  93.859,  Pharmacology, 
,  and  Biological  Chemistry 
93.862,  Genetics  and  Development 
Pesearch;  93.88,  Minority  Access  to 
Careers;  93.96,  Special  Minority 
National  Institutes  of  Health, 


siis 


Dlojy 


(Catalogu  B 

Program 

Research 

Biophysi 

Physio 

Research 

Biology 

Research 

Initiative: 

HHS) 

Dated:  May  7.  1999. 
LaVeme  f.  Stringfield, 
Committt  e  Management  Officer.  NIH. 
(FR  Doc.  (9-12074  Filed  5-12-99;  8:45  am] 

BILLING  CC  DE  4140-01-M 


DEPAR1 MENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institvrte  of  Nursing  Research; 
Notice  df  Closed  Meeting 

Pursuiint  to  section  10(d)  of  the 
Federal .  advisory  Committee  Act,  as 
amende(  (5  U.S.C.  Appendix  2),  notice 
is  hereb;  ■  given  of  the  following 
meeting. 

The  m  eeting  will  be  closed  to  the 
public  ii :  accordance  with  the 
provisio  IS  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amem  led.  The  grant  applications  and 
the  disci  issions  could  disclose 
confider  tial  trade  secrets  or  commercial 
propertji  such  as  patentable  material, 
and  pers  onal  information  concerning 
individi  als  associated  with  the  grant 
applicat  ons,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

Date:  June  24-25,  1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Mary  J.  Stephens-Frazier, 
PHD,  Scientific  Review  Administrator, 
National  Institute  of  Nursing  Research, 
National  Institutes  of  Health,  Natcher 
Building,  Room  3AN32,  45  Center  Drive, 
Bethesda,  MD  20892,  (301)  594-5971. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  6, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-12077  Filed  5-12-99;  8:45  am] 

BILLING  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Date:  June  2-3,  1999. 

Closed:  June  2,  1999,  7:00  PM  to  9:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 


Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro,  Bethesda,  MD  20814. 

Open:  June  3,  1999,  8:30  AM  to  3:25  PM. 

Agenda:  Program  Developments  and 
Priorities. 

Place:  Natcher  Building,  Conference  Room 
E1/E2,  45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  ]ames  F.  Vaughan. 
Executive  Secretary,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  PHS,  DHHS,  Bethesda, 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  May  6,  1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

[FR  Doc.  99-12079  Filed  5-12-99;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology  and 
Infectious  Diseases  Research  Committee. 

Date:  June  10-11.  1999. 

Open:  June  10,  1999,  9:00  am  to  10:00  am 

Agenda:  The  meeting  will  be  open  for 
discussion  of  administrative  details  relating 
to  committee  business  and  program  review, 
and  for  a  report  from  the  Director,  Division 


of  Extramural  Activities,  which  will  include 
a  discussion  of  budgetary  matters. 

Place:  Georgetown  Holiday  Inn,  Mirage  1 
Room,  2101  Wisconsin  Avenue.  ^4W, 
Washington,  DC  20007. 

Closed-  June  10,  1999,  10:00  am  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Georgetown  Holiday  Inn,  Mirage  1 
Room,  2101  Wisconsin  Avenue,  NW, 
Washington,  DC  20007. 

Contact  Person:  Gary  S.  Madonna,  PhD, 
Scientific  Review  Administrator,  Room  4C12, 
Solar  Bldg.,  6003  Executive  Blvd.,  Bethesda. 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  6,  1999. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

[FR  Doc.  99-12080  Filed  5-12-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the  Peer 
Review  Oversight  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Peer  Review 
Oversight  Group. 

Date:  June  21,  1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  Agenda  items  for  discussion  will 
include:  Electronic  Research  Administration, 
the  Customer  Satisfaction  Survey,  the 
accessibility  of  research  data,  and  the 
possibility  of  shorter  page  limits  for  grant 
applications  (PHS  398). 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Barbara  Nolte,  Program 
Analyst,  Office  of  Extramural  Research, 
National  Institutes  of  Health.  9000  Rockville 
Pike,  Building  1,  Room  252,  Bethesda,  MD 
20892,  301-402-1058. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 


Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health.  HHS) 

Dated:  May  7.  1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  99-12075  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  64  FR  17614-17675, 
dated  April  22,  1999)  is  amended  to 
reflect  the  transfer  of  meeting 
management  support  responsibihties 
from  the  Public  Health  Program  Office 
to  Management  Analysis  and  Services 
Office,  Office  of  Program  Support, 
Centers  for  Disease  Control  and 
Prevention. 

Section  C— B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Revise  the  mission  statement  for  the 
Management  Analysis  and  Services 
Office  (CA59),  Office  of  Program 
Support  (CAS),  as  follows: 

In  item  (1)  of  the  mission  statement, 
insert  the  words  "classroom  and 
meeting  management  support"  after 
"correspondence,"  and  before  "forms 
design". 

Revise  the  mission  statement  for  the 
Division  of  Media  and  Training  Services 
(CH7).  Public  Health  Practice  Program 
Office  (CH).  as  follows: 

Delete  item  (9)  in  its  entirety  and 
renumber  the  items  accordingly. 

Revise  the  statement  for  the  Meeting 
and  Training  Support  Branch  (CH73)  as 
follows: 

Delete  item  (4)  in  its  entirety  and 
renumber  the  items  accordingly. 

Dated:  May  4,  1999. 
Claire  Broome, 

Acting  Director. 

[FR  Doc.  99-12144  Filed  5-12-99;  8:45  am] 

SILUNG  CODE  4160-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  imder 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44- U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Assessment  of  the  National  Leadership 
Institute  Program  and  Ser\'ices — New 

The  Substance  Abuse  and  Mental 
Health  Administration's  (SAMHSA) 
Center  for  Substance  Abuse  Treatment 
(CSAT)  intends  to  conduct  an 
assessment  of  its  National  Leadership 
histitute  (NLI).  The  goal  underlying  the 
technical  assistance  and  training 
opportunities  provided  through  the  NLI 
is  to  strengthen  the  competitive  position 
and  power  of  nonprofit  community- 
based  organizations  (CBOs)  which  are 
essential  components  of  local  substance 
abuse  services  for  the  iminsured  and 
under-insured. 

The  NLI  gathers,  adapts,  and 
disseminates  the  best  available 
knowledge  about  business  management 
for  nonprofit  agencies,  including 
competitive  bidding,  strategic 
development  and  business  planning, 
cultural  competency,  team  building  and 
change  management,  and  Management 
Information  Systems.  Participants  in  the 
NLI  technical  assistance  programs  are 
self-identified  and  participate  in  either 
short-  or  long-term  technical  assistance 
(TA).  Short-term  TA  includes  two  on- 
site  TA  visits,  one  training  event,  one 
group  technical  assistance  activity,  and 
up  to  five  resource  packages.  Long-term 
TA  includes  up  to  four  on-site  TA  visits, 
up  to  three  training  events,  two  group 
TA  activities,  and  up  to  10  resource 
packages.  Training  efforts  are  also 
conducted  by  the  NLI,  using  curricula 
developed  by  and  administered  bv  the 
NU. 

Both  a  process  and  an  impact 
assessment  will  be  conducted.  The 
process  assessment  wUl  describe  the 
needs  faced  by  CBOs,  the  types  of 
training  and  technical  assistance  that 
CBOs  receive  through  the  NLI.  and  CBO 
satisfaction  with  services.  The  impact 
assessment  will  focus  on  specific 
changes  made  by  CBOs  in  response  to 
NLI  recommendations,  and 
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improvements  in  self-rated 

organizi  itional  performance  and  several 

organization  status  measures. 

Anal)  sis  of  this  information  will 
assist  C;  >AT  in  documenting  the 
number ;  and  types  of  participants 
accessir  g  these  services,  and  describing 
the  extept  to  which  participants 

in  their  knowledge,  skill,  and 
manage  their  organizations  in 
cha  iging  business  environment, 
e  of  information  is  crucial  to 
CSAT  in  complying  with  GPRA 
requirements  and  will  inform 
d  ?velopment  of  technical 

activities, 
assessment  design  for  technical 
participants  will  be  a  pre-post 
collects  identical 
ion  at  initiation  of  NLI  contact 

after  12  months.  This  time 
necessary  to  allow  CBOs  the 
opportuhity  to  address  NLI  technical 
assistance  recommendations  and  to  plan 
and  implement  their  changes.  In 
additior  ,  the  assessment  will  collect 
satisfact  :on  measures  after  each 
technical  assistance  event,  and  both  a 


improve 

ability 

this 

This  typ 

support 

reportinjg 

future 

assistanfce 

The 
assistance 
design 
informa 
and 
frame  is 


tiati 


comprehensive  satisfaction  summary 
and  an  activity  summary  at  6  and  12 
months  after  initial  NLI  contact.  A 
formal  comparison  group  is  not 
available,  but  comparisons  of  changes  in 
key  organization  status  measures  can  be 
made  with  similar  data  on  changes 
collected  from  other  CSAT  KDA-funded 
grantees.  These  key  status  indicators 
include  organization  revenues,  revenue 
per  client,  revenue  sources,  client  flow, 
staff  level,  staff  tiunover,  services 
provided,  and  major  growth/expansion 
or  contraction.  In  addition,  these  same 
indicators  will  be  collected,  in  one 
interview,  for  several  prior  years  to 
establish  a  pattern  of  change  within 
specific  CBOs. 

A  feature  of  the  data  collected  in  this 
evaluation  is  the  inclusion  of  pre-  and 
post-service  perceptions  of 
organizational  functioning  across  14 
business  and  financial  management 
domains.  This  information  constitutes  a 
self-assessment  that  is  used  in  planning 
NLI  services,  and  comprises  the  baseline 
against  which  follow-up  measures  of 
functioning  will  be  assessed. 


NLI  anticipates  receiving  requests  for 
assist£uice  from  79  CBOs  per  year  over 
the  next  3  years,  for  a  total  of  237 
programs.  This  includes  up  to  54  CBOs 
requiring  long-term  TA,  and  up  to  25 
CBOs  requiring  short-term  TA.  Data 
collection  burden  will  be  borne 
primarily  by  directors  of  the  CBOs  who 
will  provide  initial  contact  information 
(30  minutes),  pre-  and  post-test  versions 
of  organizational  self  assessments  (60 
minutes),  satisfaction  forms  (5  minutes 
each  for  2  types  of  questionnaire),  and 
activity  sununeiries  (10  minutes). 
Moreover,  up  to  10  focus  groups  will  be 
held  with  staff  representatives  from  3  to 
6  CBOs  per  focus  group.  Discussions 
will  be  held  with  staff  representatives 
from  CBOs  receiving  NLI  services.  An 
estimated  54  staff  representatives  will 
be  contacted  each  year.  Each  focus 
group  will  have  approximately  18 
attendees.  Finally,  an  estimated  475 
attendees  at  training  events  per  year  will 
also  receive  a  brief  satisfaction 
questioruiaire.  The  chart  below 
summarizes  the  total  three-year  and 
annualized  burden  for  this  project. 


Estimated 

number  of 

respondents 


Responses 

per 
respondent 


Hours  per 
response 


Total  hours 


Technical  Assistance  Recipients 


Initial  Coi  itact  Form  

Organizaion  Self-Assessment  

Assistance  Event  Satisfaction 

Sjmmary  

Compretv  jnsive  NLI  Satisfaction  

Focus  Gnups  


Technica 
Activity 


237 
237 
237 
237 
237 
180 


.25 

.75 
.08 
.33 
.16 
180 


59 
356 

19 
156 

40 
180 


Training  Participants 


Training 
Training 


I  'anicipant  Information  Form 
I  'articipant  30  day  follow-up  . 


Total 


Anni  al  average 


1.425 
1.425 


1,842 


614 


.08 
.08 


228 

114 


1152 


384 


Writte  n  comments  and 
recomm  mdations  concerning  the 
propose  1  information  collection  should 
be  sent  ^  krithin  30  days  of  this  notice  to: 
Daniel  C  henok.  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Buc  get,  New  Executive  Office 
Building  Room  10235,  Washington,  DC 
20503. 

Dated:  May  7.  1999. 
Richard  Copanda, 

Executivt  Officer.  SAMHSA. 

[FR  Doc.  )9-12093  Filed  5-12-99;  8:45  am] 

BILLING  CC  DE  4162-2(M> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-0 11449 

Applicant:  James  David  Williams,  Plainview. 
TX 


The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-0 11448 
Applicant:  Dean  VV.  Halverson,  Lincoln,  MT 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
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PRT-011639 

Applicant:  Tarzan  Zerbini,  Webb  City,  MO 

The  applicant  requests  a  permit  to 
export,  re-export  and  re-import  tigers 
[Panthera  tigris),  and  progeny  of  the 
animals  currently  held  by  the  applicant 
and  any  animals  acquired  in  the  United 
States  by  the  applicant  to/from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-011575 

Applicant:  Dale  Nonnan  Bigger,  Humble,  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-814588 

Applicant:  Brian  McMillian,  Canyon 
Country,  CA 

The  applicant  requests  a  permit  to 
export,  re-export  and  re-import  tigers 
(Panthera  tigris)  and  leopards  [Panthera 
pardus]  and  progeny  of  the  animals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

PRT-011646 

Applicant:  Kootenai  Tribe  of  Idaho,  Bonners 
Ferry,  ID 

The  applicant  requests  a  permit  to 
export  white  sturgeon  [Acipenser 
transmontanus)  fertilized  eggs  from  a 
spawning  and  rearing  facility  in 
Bonners  Ferry,  Idaho  to  the  Kootenary 
Trout  Hatchery  in  Fort  Steele,  British 
Columbia  as  advised  in  the  USFWS 
White  Sturgeon  Recovery  Team  Plan 
and  would  enhance  the  survival  of  the 
species  through  conservation  and 
propagation.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  die  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 


mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 
PRT-011452 

Applicant:  Steven  Tyrholm,  Klamath  Falls, 
OR 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

PRT-011451 

Applicant:  Kevin  S.  Small,  Bakersfield,  CA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 
PRT-011326 

Applicant:  Edward  A.  Peterson,  Eatontown, 

NJ 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-htmted  from  the  McClintock 
Chcumel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

PRT-011393 

Applicant:  Joseph  Zbylski,  Englewood,  CO 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 

PRT-011394 

Applicant:  John  Conti,  Crosse  Pointe  Farms, 
Ml 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-himted  from  the  Northern 
Beaufort  Sea  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 

PRT-011392 

Applicant:  John  Gall.  Chesterfield,  MI 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 

PRT-838026 

Applicant:  Ferris  State  University,  MI 

The  applicant  requests  a  permit  to 
import  one  taxidermied  and  mounted 
donated  polar  bear  (Ursus  maritimus) 
for  the  purpose  of  public  display. 

Documents  and  other  information 
submitted  with  these  applications  are 


available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  May  10.  1999. 
MaryEIlen  Amtower, 
Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  99-12140  Filed  5-12-99;  8:45  am] 
BUJJNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Revise  ttie 
Comprehensive  Conservation  Plan  and 
To  Prepare  an  Environmental  Impact 
Statement  for  Togiak  National  Wildlife 
Refuge,  Alaska 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  and  solicitation  of 

comments. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  intends  to  revise  the 
comprehensive  conservation  plan 
(comprehensive  plan)  for  the  Togiak 
National  Wildlife  Refuge,  Alaska,  The 
Service  fiunishes  this  notice  to  advise 
agencies  and  the  public  of  its  intentions, 
and  to  gather  information  needed  to 
revise  the  plan  in  compliance  with  the 
Alaska  National  Interest  Lands 
Conservation  Act,  as  amended  (16 
U.S.C.  3100  et  seq.).  the  National 
Wildlife  Refuge  System  Administration 
Act,  as  amended  (16  U.S.C.  668dd- 
668ee),  the  National  Environmental 
Policy  Act,  as  amended  (42  U.S.C. 
4321—4347)  and  its  implementing 
regulations.  Specifically,  we  would  like 
suggestions  on  the  scope  of  issues 
which  should  be  addressed  in  the  plan. 
We  will  also  evaluate  the  wilderness 
review  and  wild  and  scenic  rivers  study 
that  were  completed  previously  for 
refuge  lands  and  waters. 
DATES:  Comments  should  be  received  no 
later  than  November  1,  1999. 
ADDRESSES:  Address  comments  to 
Margaret  Arend,  Refuge  Planning  OfBce, 
U.S.  Fish  and  Wildlife  Service,  1011 
East  Tudor  Road,  Anchorage,  AK  99503, 
telephone  (907)  786-3393;  fax  (907) 
786-3965. 

FOR  FURTHER  INFORMATION:  For 
additional  information,  contact  Margaret 
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Arend,  F  efuge  Planning,  at  (907)786- 
3393,  fa;  (907)  786-3965. 


INFORMATION:  The 
National  Interest  Lands 

on  Act  (ANILCA)  (16  U.S.C. 
)  was  signed  into  law  on 
2,  1980.  The  broad  purpose  of 
s  to  provide  for  the  disposition 
I  )f  a  variety  of  federally  owned 
i\laska.  Section  303  of  ANILCA 
Togiak  National  Wildlife 
Which  includes  the  Cape 

National  Wildlife  Refuge, 
lists  the  purposes  for  which 
e  was  established  and  is 
which  are  to  conserve  fish 
ife  populations  and  habitats  in 
natiiral  diversity:  to  fulfill  the 
treaty  obligations  of  the 
with  respect  to  fish  and 
ind  their  habitats:  to  provide 
oppc  rtunity  for  continued 

uses  by  local  residents;  and 
water  quality  and  necessary 
qubntity  within  the  refuge. 
^04(g)  of  ANILCA  directs  the 
prepare  comprehensive  plans 
and  to  revise  them  "from 
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Wildlife  Refuge  System 
Actof  1997,  which 
the  Refuge  Administration 
includes  requirements  for 
refuge  planning.  Should 
of  the  Refuge 
Act  conflict  with  the 
of  ANILCA,  the  provisions  of 
prevail  for  refuges  in 
lans  identify  and  describe:  the 
and  habitats  of  the  fish  and 
■esources  of  the  refuge;  the 
ues  of  the  refuge,  as  well  as 
archeological,  cultural, 
geological,  historical, 
ogical,  scenic,  or  wilderness 
refuge;  areas  of  the  refuge 
!  uitable  for  use  as 

sites  or  visitor  facilities, 
services;  present  and 
requirements  for  access:  and 
problems  which  may 
affect  the  populations  and 
if  fish  and  wildlife.  The  plans 
areas  within  the  Refuge 
to  their  respective  resources 
s:  specify  programs  for 
fish  and  wildlife  and 
the  special  values  of  the 
pecify  uses  which  may  be 
)le  with  the  major  purposes  of 
e;  and  identify  opportunities  to 
led  for  fish  and  wildlife- 
recreation,  ecological  research, 
education  and 
of  Refuge  resources  and 
'  they  are  compatible  with  the 
of  the  Refuge. 


The  Togiak  comprehensive  plan  was 
completed  in  1987.  Much  of  the 
management  direction  in  the 
comprehensive  plem  is  now  out  of  date 
due  to  changes  in  laws,  regulations,  and 
circumstances.  In  1991  the  Service 
completed  a  public  use  management 
plan  which  provided  additional 
guidance  for  management  of  public  use 
along  popular  sport  fishing  rivers.  In 
1997  the  Refuge  began  to  revise  the 
public  use  management  plan  to  address 
increasing  public  use  of  the  Refuge.  The 
Service  has  decided  to  combine  the 
comprehensive  plan  and  the  public  use 
management  plan  and  prepare  one 
revised  comprehensive  conservation 
plan  and  environmental  impact 
statement  for  the  Refuge. 

This  notice  formally  begins  the 
revision  of  the  comprehensive  plan  for 
the  Togiak  National  Wildlife  Refuge.  In 
addition  to  soliciting  public  comments 
through  this  notice,  public  comments  on 
issues  to  be  addressed  in  the  revision 
will  be  solicited  through  newsletters 
and  other  mailings.  The  comprehensive 
plan  revision  will  be  discussed  during 
community  meetings  in  Togiak, 
Quinhagak,  Goodnews,  Platinum, 
Manokotak,  Alegnigik,  Clark's  Point, 
Dillingham  and  Anchorage,  AK  between 
April  and  November  1999.  Once  issues 
are  identified,  the  Service  will  identify 
options  to  address  the  issues  and 
prepare  a  draft  comprehensive  plan  and 
draft  environmental  impact  statement. 
This  document  is  scheduled  to  be 
released  for  public  review  in  the  fall  of 
2000.  After  public  review  and  conunent 
on  the  draft  plan  and  environmental 
impact  statement,  including  public 
meetings,  a  final  plan  and 
environmental  impact  statement  will  be 
prepared  and  released. 

In  preparing  and  revising  the  plan,  the 
Service  will  consult  with  appropriate 
State  agencies  and  Native  corporations 
and  will  hold  public  meetings  to  ensure 
that  residents  of  local  villages  and 
political  subdivisions  of  the  State  which 
are  most  affected  by  administration  of 
the  Refuge  have  the  opportunity  to 
present  their  views  on  the  plan 
revisions.  Before  adopting  a  plan.  The 
Service  will  publish  a  notice  in  the 
Federal  Register  and  will  provide  an 
opportunity  for  public  views  and 
comment. 

Electronic  Access:  Interested  persons 
may  submit  comments  and  data  by 
electronic  mail  (E-mail)  to: 

Maggi Arend@fws.gov.  Submit 

electronic  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 


WordPerfect  Version  8  or  compatible 
file  formats  are  acceptable. 

David  B.  Allen, 

Regional  Director. 

(FR  Doc.  99-12050  Filed  5-12-99:  8:45  ami 

BILUNG  CODE  4310-55^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-020-09-1 060-00] 

Pony  Express  Resource  Management 
Plan,  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

plan  amendment  to  the  Pony  Express 

Resource  Management  Plan  (RNff). 

SUMMARY:  The  Biu^au  of  Land 
Management  (BLM),  Salt  Lake  Field 
Office,  Utah  is  preparing  an 
Environmental  Assessment  (EA)  to 
consider  a  proposed  amendment  to  the 
Pony  Express  RMP  which  would 
establish  the  appropriate  management 
level  (AML)  and  forage  allocation  for 
two  wild  horse  herd  areas  (HA),  Cedar 
Mountain  and  Onaqui  Mountain.  Forage 
cillocation  adjustments  shall  take  into 
consideration  the  needs  of  wildlife  and 
livestock. 

DATES:  The  comment  period  for 
identification  of  issues  for  the  proposed 
plan  amendment  will  commence  with 
the  date  of  publication  of  this  notice. 
Comments  must  be  submitted  on  or 
before  June  14,  1999. 
ADDRESSES:  Comments  on  the  proposed 
plan  amendment  should  be  sent  to 
Bureau  of  Land  Management,  Salt  Lake 
Field  Office,  2370  South  2300  West,  Salt 
Lake  City,  Utah  84119. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Stephenson,  Land  Use  Plaimer, 
Bureau  of  Land  Management,  telephone 
(801)  977-4317.  Existing  planning 
documents  and  information  are 
available  at  the  above  address  or 
telephone  number. 

SUPPLEMENTARY  INFORMATION:  The  Pony 
Express  RMP,  approved  January  12, 
1990,  Wild  Horse  Decision  No.  1  set  the 
herd  sizes  at:  Cedar  Mountain  HA  at  85 
animals  (1,020  AUMs)  and  Onaqui 
Mountain  HA  at  45  animals  (540 
AUMs).  Since  then,  the  HAs  have  been 
evaluated  to  determine  the  potential 
carrying  capacity  for  wild  horses. 
Preliminary  issues  include  livestock 
grazing,  wilderness  study  areas,  off^- 
highway  vehicles,  vegetation,  water,  and 
riparian.  Public  participation  is  being 
sought  at  this  initial  stage  in  the 
planning  process  to  ensure  the  RMP 
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amendment  addresses  all  issues, 

problems  and  concerns  from  those 

interested  in  the  management  of  these 

public  lands. 

Linda  Colville, 

Acting  State  Director,  Utah. 

[FR  Doc.  99-12095  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-050-1 220-00] 

Front  Range  Resource  Advisory 
Council  (Colorado)  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA),5  U.S.C.  Appendix,  notice 
is  hereby  given  that  the  next  meeting  of 
the  Front  Range  Resource  Advisory 
Council  (Colorado)  will  be  held  on  May 
20, 1999  in  Canon  City,  Colorado. 

The  meeting  is  scheduled  to  begin  at 
9:15  a.m.  at  the  Holycross  Abbey 
Community  Center,  2951  E.  Highway 
50,  Canon  City,  Colorado.  Topics 
discuss  at  the  meeting  will  include 
cmrent  issues  within  the  district 
including  a  discussion  on  public 
involvement  with  the  Recreation 
Guidelines  for  Colorado  BLM  and  an 
update  on  the  Texas  Creek  OHV  Area. 
All  Resource  Advisory  Council  meetings 
are  open  to  the  public.  Interested 
persons  may  make  oral  statements  to  the 
Council  at  9:30  a.m.  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  The  District 
Manager  may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 

DATES:  The  meeting  is  scheduled  for 
Thursday,  May  20,  1999  from  9:15  a.m. 
to  4  p.m. 

ADDRESSES:  Bureau  of  Land 
Management  (BLM),  Canon  City  District 
Office,  3170  East  Main  Street,  Canon 
City  Colorado  81212;  Telephone  (719) 
269-8500;  TDD  (719)  269-8597. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Smith  at  719-269-8553. 

SUPPLEMENTARY  INFORMATION:  Summary 
minutes  for  the  Council  meeting  will  be 
maintained  in  the  Canon  City  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 


regular  business  hours  within  thirty  (30) 

days  following  the  meeting. 

Kenneth  Smith, 

Acting  District  Manager. 

[FR  Doc.  99-12051  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-91 0-0777-29-241  A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  Meeting  notice  of  meeting  and 

tour. 

SUMMARY:  This  notice  aimoimces  a 
meeting  and  tour  of  the  Arizona 
Resource  Advisory  Council.  The 
meeting  and  tour  will  be  held  June  1 1- 
12,  1999  in  the  Arizona  Strip,  north  of 
the  Grand  Canyon.  On  Jime  11,  the  RAC 
will  conduct  a  one-day  meeting  from 
8:30  a.m.  imtil  approximately  3:00  p.m. 
The  meeting  will  be  held  at  the  BLM 
Arizona  Strip  Field  Office  located  at  345 
East  Riverside  Drive  in  St.  George,  Utah. 
The  agenda  items  to  be  covered  at  the 
meeting  include  review  of  previous 
meeting  minutes;  BLM  State  Director's 
Update  on  legislation,  regulations  and 
statewide  planning  efforts;  Updates  on 
Wild  Horse  and  Burro  Program  and 
Barry  M.  Goldwater  Range  Withdrawal 
and  LEIS;  Report  on  Interagency 
Meeting  with  Forest  Service  and  Natural 
Resource  Conservation  Service  on 
Noxious  Weed  Issue;  Updates  on 
Secretarial  Initiatives,  regarding 
Proposed  Arizona  National  Monument 
and  Empire  Cienege  National 
Conservation  Area;  Presentation  on 
BLM  Land  Acquisition/Exchange 
Program,  Proposed  Field  Office 
Rangeland  Resource  Teams;  Reports 
from  BLM  Field  Office  Managers; 
Reports  by  the  Standards  and 
Guidelines,  Recreation  and  Public 
Relations,  Wild  Horse  and  Burro 
Working  Groups;  Reports  from  RAC 
members;  and  Discussion  on  future 
meetings.  A  public  comment  period  will 
be  provided  at  11:30  a.m.  on  June  11, 
1999,  for  any  interested  publics  who 
wish  to  address  the  Council.  On  June 
12,  the  RAC  and  BLM  staff  will  tour  the 
Shivwitts  Plateau  and  discuss  the 
proposed  Arizona  National  Monument. 
The  tour  will  depart  from  the  Arizona 
Strip  Field  Office  at  7:00  a.m.,  and 
conclude  approximately  at  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 


Management,  Arizona  State  Office,  222 

North  Central  Avenue,  Phoenix,  Arizona 

85004-2203,  (602)  417-9215. 

Gary  D.  Bauer, 

Acting  Arizona  Associate  State  Director. 

[FR  Doc.  99-12094  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4310-3Z-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-1 30-1 020-00;  GP9-0184] 

Eastern  Washington  Resource 
Advisory  Council 

agency:  Bureau  of  Land  Management, 
Spokane  District. 

NOTICE:  Notice  of  Field  tour  of  the 

Eastern  Washington  Resource  Advisory 

Council. 

ACTION:  Field  tour  of  the  Eastern 

Washington  Resoiu-ce  Advisory  Council; 

June  3, 1999,  in  Spokane,  Washington. 

SUMMARY:  The  Eastern  Washington 
Resource  Advisory  Council  will  take  a 
field  tour  on  June  3,  1999.  The  tour  will 
start  at  8:30  a.m.,  at  the  Spokane  District 
Office  of  the  Biueau  of  Land 
Management  (BLM),  1103  N.  Fancher, 
Spokane,  Washington  99212-1275.  The 
Council  will  visit  BLM  administered 
lands  in  Spokane  and  Lincoln  Counties, 
Washington.  Topics  to  be  addressed 
include  recreation  activities  and 
revegetation  issues.  The  tour  will 
conclude  no  later  than  4:00  p.m.  The 
tour  is  open  to  the  public  but 
transportation  will  not  be  provided. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Buesing,  Bureau  of  Land 
Management,  Spokane  District  Office, 
1103  N.  Fancher  Road,  Spokane, 
Washington  99212-1275;  or  call  509- 
536-1200. 

Dated:  May  7,  1999. 
Joseph  K.  Buesing, 

District  Manager. 

[FR  Doc.  99-12096  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4310-33-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-050-1 430-01,  COC-58098,  COC- 
62304] 

Notice  of  Realty  Action 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  direct 

sale  of  public  lands  in  Conejos  and  Lake 

Counties,  CO. 
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SUMMAF1V:  The  following  described  land 
has  been  examined  and  found  suitable 
for  disp  Dsal  by  direct  sale  under  Section 
203  of  t  le  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1713)  al  no  less  than  the  appraised  fair 
market  ralue: 

CCX:-58(  98 

T.36N.,  f  .6E..  N.M.P.M.,  Section  24:  Lot  13, 
com  )rising  approximately  3.21  acres. 

CtX>-62:04 

T.9S..  R.I  ilW.,  Sixth  P.M.,  Section  36:  that 
porti  on  of  the  E2E2  lying  easterly  of  the 
Lake  Placer  (MS  2358)  and  the  Law 
Placfr  (MS  4752)  containing  1  acre,  more 
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BILLING 


described  is  hereby  segregated 
ion  under  the  public  land 
uding  the  mining  laws,  pending 
n  of  this  action  or  270  days  from 

publication  of  this  notice, 

occurs  first. 


in  parcel  COC-58098  will  be 
Hal  and  Mindy  Wilson.  This 
be  made  to  resolve  an 
inadvertjent  trespass  situation.  The  land 
CC)C-J62304  will  be  offered  to  Scott 
The  parcel  is  a  small  irregular 
terfering  with  use  of  adjacent 
property.  It  has  been 
determined  that  the  subject  parcels 
no  known  mineral  values; 
therefor^,  mineral  interests  may  be 

simultaneously.  Acceptance 
direct  sale  offer  will  qualify  the 
r  to  make  application  for 
of  those  mineral  interests, 
patdnts,  when  issued,  will  contain 
reservations  to  the  United  States, 
information  concerning  this 
uding  the  prices,  patent 
reservatijans,  etc.  will  be  available  upon 
request. 

DATES:  I)  iterested  parties  may  submit 
commen  ts  to  the  District  Manager  until 
June  20,  1999. 

ADDRESS  -S:  Bureau  of  Land 
Managerient,  Canon  City  District,  3170 
E.  Main  St.,  Canon  City,  Colorado 
81212. 

FOR  FUR!  HER  INFORMATION  CONTACT:  Bill 
Miller,  R  salty  Specialist,  (719)  274-6308 
in  Lajara,  or  Stu  Parker,  (719)  269-8546 
in  Canor  City 


SUPPLEM  -NTARY  INFORMATION:  Any 

comments  will  be  evaluated  by 
Coloi  ado  State  Director,  who  may 
riodify,  or  continue  this  realty 


.  Smith, 

Diitrict  Manager. 
'.  9-12126  Filed  5-12-99;  8:45  am] 

CO  >E  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-057-1 430-01)  COC-49757] 

Notice  of  Realty  Action — Fremont  and 
Chaffee  Counties 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action  COC- 
49757,  Recreation  and  Public  Purpose 
Classification,  Application  to  Amend 
Lease,  and  Opening  Order,  for  the 
Arkansas  Headwaters  Recreation  Area 
Recreation  and  Public  Purposes  Act 
Lease,  Chaffee,  and  Fremont  Coimties, 
Colorado. 

SUMMARY:  After  completing  an 
environmental  assessment  the  following 
public  lands  are  classified  as  suitable  for 
lease  under  the  Recreation  and  Public 
Purposes  Act  (R&PP)  of  July  14,  1926,  as 
amended.  43  U.S.C.  869  et.  seq.,  and  the 
regulations  thereimder  43  CFR  2740  and 
2912.  The  public  lands  involved  are 
segregated  from  the  public  lands 
including  the  general  mining  laws, 
except  for  the  R&PP  Act. 

Sixth  Principal  Meridiaji,  Colorado 

T.  14  S.,  R.  78  W.,  section  23  that  portion  of 
the  NEV4NWV4SWV4  and 
SV2SEV4SWV4SWV4MWV4  west  of 
Chaffee  County  Road  102  consisting  of 
approximately  12  acres  known  as  the 
Collegiate  Peaks  Gateway,  Chaffee 
County. 

T.  15  S.,  R.  78  W.,  section  12  SW^ASE^ASWA 
consisting  of  approximately  10  acres 
known  as  Ruby  Mountain,  Chaffee 
County. 

New  Mexico  Principal  Meridian,  Colorado 

T.  49  N.,  R.  10  E.,  section  28.  that  portion  of 
lots  6,  7,  10,  and  11  lying  north  of  U.S. 
Highway  50  right  of  way  and  south  of  the 
Union  Pacific  Railroad  right  of  way 
consisting  of  approximately  35  acres 
known  as  Point  Bar,  Fremont  County. 

T.  48  N.,  R.  11  E.  section  35,  that  portion  of 
lots  17. 18,  19,  and  20  lying  south  of  the 
Arkansas  River  and  north  of  the  U.S. 
Highway  50  right  of  way  consisting  of 
approximately  5  acres  known  as  Canyon 
Trading  Post.  Fremont  County. 

These  four  properties  will  be  leased  as  part 
of  the  Arkansas  Headwaters  Recreation  Area 
administered  jointly  between  the  BLM  and 
the  Colorado  State  Division  of  Parks  and 
Outdoor  Recreation.  Normal  terms, 
conditions,  and  standard  stipulations  will 
apply.  In  addition,  the  lease  will  be  subject 
to  valid  existing  rights,  and  a  program  of 
monitoring  stream  banks,  riparian  and 
wetland  vegetation,  soil  erosion,  runoff 
sediment,  upland  vegetation,  and  the  success 
of  any  rehabilitation  projects.  The  following 
public  lands  have  been  leased  under  the 
Recreation  and  Public  Purposes  Act.  The 
environmental  assessment  also  determined 
that  these  parcels  should  be  removed  from 


the  lease.  The  lease  is  now  amended  and  the 
lease  of  these  parcels  is  terminated  to  that 
extent  and  the  associated  classifications  are 
hereby  terminated  as  authorized  under  43 
CFR  2741.5(h)(2): 

Sixth  Principal  Meridian,  Colorado 

T.  18  S.,  R.  72  W.,  section  21,  a  portion  of 
the  SV2SWV4NWV4  and  NV2NWV4SWV4 
containing  approximately  2  acres  known 
as  Bootlegger,  Fremont  County,  T.  18  S., 
R.  72  W,  section  14,  a  portion  of  lot  2 
containing  approximately  2  acres  known 
as  Parkdale,  Fremont  County. 

The  following  lands  were  classified  but 
never  leased  as  planned  under  the  Recreation 
and  Public  Purposes  Act.  The  classification 
is  hereby  terminated  as  authorized  by  43  CFR 
2741.5(h)(2): 

Sixth  Principal  Meridian,  Colorado 

T.  18  S.,  R.  71  W.,  section  18,  SEV4NWV4, 
NEV4SWV4,  and  portions  of  the 
WV2SWV4NEV4,  SWV4NWV4SEV4, 
NWV4SWV4SEV4,  NV2SEV4SWV4,  and 
SWV4SEV4SWV4  lying  west  of  the  threat 
of  the  Arkansas  River  containing 
approximately  140  acres  known  as  the 
Parkdale  South  parcel. 
At  10  a.m.  on  July  1,  1999,  the  three 
parcels  described  above  known  as  Bootlegger 
Parkdale,  and  Parkdale  South  shall  be 
opened  to  the  operation  of  public  land  laws, 
including  the  United  States  mining  laws, 
subject  top  valid  existing  rights,  to  the  extent 
that  the  existing  R&PP  classification 
segregated  the  sites. 

DATES:  Interested  parties  may  submit 
comments  on  this  action  on  or  before 
June  15,  1999.  Objections  will  be 
reviewed  and  this  realty  action  may  be 
sustained,  vacated,  or  modified.  Except 
as  vacated  or  modified,  this  realty  action 
will  become  final  effective  July  1,  1999. 
ADDRESSES:  District  Manager,  Canon 
City  District  Office,  or  Area  Manager, 
Royal  Gorge  Resource  Area,  3170  E. 
Main  St.,  Canon  City,  CO  81212. 
Telephone  (719)  269-8500;  TDD  (719) 
269-8597. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hallock,  Realty  Specialist  Phone: 
(719) 269-8536. 
SUPPLEMENTARY  INFORMATION: 
Classification  comments — interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  the 
purposes  stated.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  futiu-e  use  or  uses  of  the  land, 
whether  the  use  is  consistent  with  local 
planning  and  zoning,  or  if  the  use  if 
consistent  with  State  and  Federal 
programs. 

Application  comments — interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
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administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  the  proposals. 

This  action  is  in  response  to 
applications  by  the  Colorado  State 
Division  of  Parks  and  Outdoor 
Recreations.  Lease  of  the  lands  will  not 
be  authorized  until  after  the 
classification  becomes  effective.  Lease 
of  the  lands  for  recreational  use  would 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease  issuance. 

3.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Adrian  Neisius, 

Acting  District  Manager. 

[FR  Doc  99-12127  Filed  5-12-99;  8:45  am] 

BILLING  CODE  431(>~JB-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan,  Final 
Environmental  Impact  Statement, 
Lyndon  B.  Johnson  National  Historical 
Park,  Texas 

AGENCY:  National  Park  Service,  Interior. 
action:  Availability  of  final 
environmental  impact  statement  and 
general  management  plan  for  Lyndon  B. 
Johnson  National  Historical  Park. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
Final  Environmental  Imapct  Statement 
and  General  Management  Plan  (FEIS/ 
GMP)  for  Lyndon  B.  Johnson  National 
Historical  Park,  Texas. 
DATES:  A  30  day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  of  the 
FEIS/GMP. 

ADDRESSES:  Public  reading  copies  of  the 
FEIS/GMP  will  be  available  for  review 
at  the  following  locations: 
Office  of  the  Superintendent,  Lyndon  B. 
Johnson  National  Historical  Park,  100 
Ladybird  Lane,  Johnson  City,  Texas 
78636;  Telephone:  (830)  868-7128. 
Planning  and  Environmental  Quality, 
Intermountain  Support  Office-Denver, 
National  Park  Service,  P.O.  Box 
25287,  Denver,  Co.  80225-0287; 


Telephone:  (303)  969-2851  or  (303) 
969-2832. 

Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior, 
18th  and  C  Streets  NW,  Washington, 
DC  20240;  Telephone:  (202)  208- 
6843. 

SUPPLEMENTARY  INFORMATION:  The  FEIS/ 
GMP  analyzes  three  alternatives  for 
management,  use,  and  with  special 
concern  for  the  historic  character, 
structures,  and  landscape.  The 
alternatives  were  formulated  to  address 
problems  and  management  concerns 
related  to  the  future  operation  of  the  LBJ 
Ranch  district  following  Mrs.  Johnson's 
passing,  as  well  as  concerns  related  to 
visitor  use,  resource  management,  and 
facility  development. 

Alternative  1,  the  no  action 
alternative,  is  a  continuation  of  the 
present  management  course, 
maintaining  historic  structures  but  not 
upgrading  interpretation  or  increasing 
staff.  Alternative  2,  reflects  a  modest 
increase  in  the  level  of  park 
maintenance,  interpretation,  and 
administration  with  limited  visitation  of 
the  Texas  White  House,  some  additional 
staffing,  and  expanded  educational 
outreach  into  the  local  community. 
Alternative  3,  the  National  Park 
Service's  proposed  action,  envisions  a 
comprehensive  change  to  the  overall 
visitor  experience  with  the  Texas  White 
House  open  on  a  regularly  scheduled 
basis,  increased  educational  outreach, 
new  facilities  for  visitor  contact, 
maintenance,  ranching,  and  park 
interpretive  staff,  and  a  new  emphasis 
on  the  Johnson  City  unit. 

The  FEIS/GMP  in  particular  evaluates 
the  environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  archeological  and 
historic  resources,  soils,  water  resources 
and  water  quality,  floodplains,  economy 
and  social  environment,  and  visitor  use/ 
experience  and  interpretation. 

FOR  FURTHER  INFORMATION:  Contact 
Superintendent,  Lyndon  B.  Johnson 
National  Historical  Park,  at  the  above 
address  and  telephone  number. 

Dated:  May  5,  1999. 
John  E.  Cook, 

Director,  Intermountain  Region,  National 
Park  Service. 

(FR  Doc.  99-12086  Filed  5-12-99;  8:45  am] 
BILLING  CODE  4310-1 0-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  on  the  General 
Management  Plan  for  Carl  Sandburg 
Home  National  Historic  Site,  North 
Carolina 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
on  the  General  Management  Plan  for 
Carl  Sandburg  Home  National  Historic 
Site,  North  Carolina. 

SUMMARY:  The  National  Park  Service 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  accompany  its 
General  Management  Plan  (GMP)  for 
Carl  Sandburg  Home  National  Historic 
Site.  The  Service  will  conduct  public 
scoping  meetings  in  the  local  area  to 
receive  input  from  interested  parties  on 
issues,  concerns,  and  suggestions 
pertinent  to  the  management  of  Carl 
Sandburg  Home  National  Historic  Site. 
Suggestions  and  ideas  for  managing 
cultiu-al  and  natural  resource  conditions 
and  visitor  experiences  at  the  national 
historic  site  are  encouraged.  The 
comment  period  for  each  of  these 
meetings  will  be  announced  at  the 
meetings  and  will  be  published  on  the 
General  Management  Plan  web  site  for 
Carl  Sandburg  National  Historic  Site  at 
http://www.nps.gov/carl. 
DATES:  Locations,  dates,  and  times  of 
public  scoping  meetings  will  be 
published  in  local  newspapers  and  may 
also  be  obtained  by  calling  Carl 
Sandburg  Home  National  Historic  Site. 
This  information  will  also  be  published 
on  the  General  Management  Plan  web 
site  for  Carl  Sandburg  Home  National 
Historic  Site. 

ADDRESSES:  Scoping  suggestions  should 
be  submitted  to  the  following  address  to 
ensure  adequate  consideration  by  the 
Service.  Superintendent.  Carl  Sandburg 
Home  National  Historic  Site,  1928  Little 
River  Rd.,  Flat  Rock,  North  Carolina 
28731;  Telephone:  828-693-4178. 
SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  has  announced 
that  an  EIS  on  GMPs  will  be  prepared 
for  all  park  units.  To  comply  with  this 
policy,  a  formal  scoping  period  is 
announced. 

Comments  are  invited  on  any  issue 
believed  to  be  relevant  to  the 
management  of  Carl  Sandburg  Home 
National  Historic  Site  and  should  be 
submitted  to  the  Superintendent  whose 
address  is  given  above.  Public  scoping 
meetings  will  be  held  in  the  local  area 
and  the  dates  and  times  may  be 
obtained  from  local  newspapers  or  by 
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Sandburg  Home  National 
Site.  We  urge  that  comments 
suggestions  be  made  in  writing, 
currently  being  considered 
determining  the  most 
appropr  ate  use  of  existing  temporary 
management  of  increased 
tic  nal  use,  coping  with 
tremend  jus  residential  development 

le  park,  and  how  to  best  fulfill 
s  interpretive  mission.  Central 
issues  is  the  determination  of 
natic  nal  historic  site's  mission, 

and  significance.  The  plan  will 
desired  fut\jre  conditions  for 
md  natiiral  resources  and 
visitor  e:  cperiences  for  various 
manager  lent  units  within  Carl  Sandburg 
National  Historic  Site.  A  draft 
will  be  prepared  and 
presents  d  to  the  public  for  review  and 
comment,  followed  by  preparation  and 
availabil  ity  of  the  final  GMP/EIS. 

Dated:  May  9,  1999. 
W.  ThoiDi  IS  Brown, 

Acting  Re  ponal  Director,  Southeast  Region. 
(FR  Doc.  !  19-12085  Filed  5-12-99;  8:45  am) 

BILLING  CGpE  4310-70-M 


^RTJMI 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Wilson'9  Creek  National  Battlefield, 
General  Management  Plan  and 
Environihantal  Impact  Statement 

AGErK:Y:  fMational  Park  Service,  Interior. 
ACTION:  Slotice  of  Intent  to  prepare  a 
General  Management  Plan  and 
Environi  lental  Impact  Statement  for 
Wilson's  Creek  National  Battlefield, 
Missouri 


SUMMARY ;  The  National  Park  Service 
(NPS)  wi  II  prepare  a  General 
Manager  lent  Plan  (GMP)  and  an 
associate  d  Environmental  Impact 
Statemert  (EIS)  for  Wilson's  Creek 
National  Battlefield,  Missouri,  in 
accordance  with  section  102(2)(C)  of  the 
National  jEnvironmental  Policy  Act  of 
1969  (NHPA).  This  notice  is  being 
furnished  as  required  by  NEPA 
Regulations  40  CFR  1501.7. 

To  facilitate  soimd  planning  and 
environriental  assessment,  the  NPS 
intends  to  gather  information  necessary 
for  the  pieparation  of  the  EIS,  and  to 
obtain  su  ggestions  and  information  from 
other  age  Qcies  and  the  public  on  the 
scope  of  ssues  to  be  addressed  in  the 
EIS.  Comments  and  participation  in  this 
scoping  process  are  invited. 

Partici  )ation  in  the  planning  process 
will  be  e:  icouraged  and  facilitated  by 
various  means,  including  a  newsletter 
and  open  houses.  The  NPS  will  conduct 


a  series  of  public  scoping  meetings  to 
explain  the  planning  process  and  to 
solicit  opinion  about  issues  to  address 
in  the  GMP/EIS.  Notification  of  all  such 
meetings  will  be  announced  in  the  local 
press  and  in  NPS  newsletters. 
DATES:  Public  scoping  meetings  will  be 
held  on  May  25  and  26.  On  Tuesday, 
May  25  the  meeting  will  be  held  from 
7  p.m.  to  9  p.m.  at  the  Wilson's  Creek 
National  Battlefield  Visitor  Center,  6424 
West  Farm  Road  182  (intersection  of 
Farm  Road  182  and'ZZ  Highway) 
Republic,  Missouri.  On  Wednesday, 
May  26  the  meeting  will  be  held  from 
7  p.m.  to  9  p.m.  at  the  Busch  Municipal 
Building,  840  Boonville,  Springfield, 
Missouri. 

ADDRESSES:  Written  comments  and 
information  concerning  the  scope  of  the 
EIS  and  other  matters  should  be 
directed  to:  Superintendent,  Wilson's 
Creek  National  Battlefield,  6424  West 
Farm  Road  182,  Republic,  Missouri 
65738. 

FOR  FURTHER  INFORMATION  CONTACTS  Mr. 
Gary  Sullivan,  Wilson's  Creek  National 
Battlefield,  6424  West  Farm  Road  182, 
Republic,  Missouri  65738,  417-882- 

9144,  gary sullivan@nps.gov. 

SUPPLEMENTARY  INFORMATION:  Wilson's 
Creek  National  Battlefield  was 
established  to  preserve  one  of  the  first 
major  Civil  War  Battlefields  and  the  site 
of  the  first  Union  General  killed  in  the 
War.  The  public's  enjoyment  of  the 
Battlefield  is  facilitated  by  providing  a 
safe  and  accessible  visitors  center, 
museum,  research  library,  roads,  and 
trails;  preserving  and  restoring  the  1861 
rural,  agricultural  setting,  and 
encouraging  its  preservation  aroimd  the 
park.  The  park  also  provides  habitat  for 
endangered  species,  and  recreational 
opportunities  that  do  not  impair 
resource  preservation,  and  the 
commemoration  and  interpretation  of 
the  Battle.  Management  of  the 
Battlefield  currently  is  guided  by  a  1977 
master  plan,  which  has  become 
outdated. 

In  accordance  with  NPS  Park 
Planning  policy,  the  GMP  will  ensure 
the  Battlefield  has  a  clearly  defined 
direction  for  resoiu-ce  preservation  and 
visitor  use.  It  will  be  developed  in 
consultation  with  servicewide  program 
managers,  interested  parties,  and  the 
general  public.  It  will  be  based  on  an 
adequate  analysis  of  existing  and 
potential  resource  conditions  and  visitor 
experiences,  environmental  impacts, 
and  costs  of  alternative  courses  of 
action. 

The  environmental  review  of  the 
GMP/EIS  for  the  Battlefield  will  be 
conducted  in  accordance  with 
requirements  of  the  NEPA  (42  U.S.C. 


4371  et  seq.),  NEPA  regulations  (40  CFR 
part  1500-1508),  other  appropriate 
Federal  regulations,  and  National  Park 
Service  procedures  and  policies  for 
compliance  with  those  regulations. 

The  National  Park  Service  estimates 
the  draft  GMP  and  draft  EIS  will  be 
available  to  the  public  by  September 
2000. 

Dated:  May  6,  1999. 
David  N.  Given, 

Deputy  Regional  Director,  Midwest  Region. 
[FR  Doc.  99-12088  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4310-10-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Public  Meeting  and  Request  for 
Comments  on  Development  of  a 
Wilderness  Management  Plan  for  Gulf 
Islands  National  Seashore,  Mississippi 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  public  meetings  and 
request  for  comments  on  development 
of  a  wilderness  management  plan  for 
Gulf  Islands  National  Seashore, 
Mississippi. 

summary:  The  National  Park  Service 
will  hold  a  series  of  meetings  to  gather 
information  to  be  used  in  the 
development  of  a  Wilderness 
Management  Plan  for  Gulf  Islands 
National  Seashore.  The  seashore  was 
established  by  Congress  on  January  8, 
1971,  and  consists  of  several  barrier 
islands  along  the  coast  of  Mississippi 
and  Florida.  On  November  10,  1978, 
Congress  designated  the  Mississippi 
islands  of  Horn  and  Petit  Bois  to  be 
included  in  national  Wilderness.  The 
information  gathered  will  be  used  in 
developing  a  management  plan  for  the 
wilderness.  Public  comments  will  be 
accepted  at  the  meetings  and  in  written 
and  electronic  form  imtil  June  6, 1999. 

DATES:  The  meeting  dates  are: 

1.  April  26,  1999,  7  p.m.  to  10  p.m., 
Washington  High  School  (Cafeteria), 
6000  College  Parkway,  Pensacola,  FL 
32504 

2.  April  28,  1999,  7  p.m.  to  10  p.m., 
Mississippi  Gulf  Coast  Community 
College,  Jackson  County  Campus 
(Fine  Arts  Auditorivmi),  2300  U.S. 
Highway  90,  Gautier,  MS  39553 

3.  April  29,  1999,  7  p.m.  to  10  p.m.,  J.L. 
Scott  Marine  Education  Center  and 
Aquarium  (Auditorium),  115  Beach 
Boulevard,  U.S.  Highway  90,  Biloxi, 
MS  39530 

4.  May  3,  1999,  3  p.m.  to  6  p.m.  and  7 
p.m.  to  10  p.m.,  Jackson  State 
University  (3  p.m. — Recital  hall,  7 
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p.m. — Choir  room),  1400  J.R.  Lynck 
Street,  Jackson,  MS  39217 

5.  May  4,  1999,  3  p.m.  to  6  p.m.  and  7 
p.m.  to  10  p.m.  University  of  New 
Orleans-University  Center  (Room 
#242-Cabildo),  Alumni  Drive,  New 
Orleans,  LA  70148 

6.  May  6,  1999,  3  p.m.  to  6  p.m.  and  7 
p.m.  to  10  p.m.,  Martin  Luther  King, 
Jr.  National  Historic  Site  (Visitor 
Center),  522  Auburn  Avenue,  NE, 
Atlanta,  GA  30312 

FOR  FURTHER  INFORMATION  CONTACT: 
Riley  Hoggard,  (850)  934-2617. 
SUPPLEMENTARY  INFORMATION:  Written 
comments  should  be  mailed  to  Gulf 
Island  National  Seashore,  Attention: 
Wilderness  Coordinator,  1801  Gulf 
Breeze  Parkway,  Gulf  Breeze,  Florida 
32561.  Comments  must  be  received  on 
or  before  June  6,  1999.  Comments  may 
also  be  hand-delivered  to  the  same 
address. 

Electronic  comments  and  other  data 
may  be  submitted  by  sending  electronic 
mail  (e-mail)  to 

guis wilderness comments@nps.gov. 

Electronic  comments  should  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

Dated:  May  5,  1999. 
W.  Thomas  Brown, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  99-12084  Filed  5-12-99;  8:45  am] 

BIUJNG  CODE  4310-10-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council's 
Ecosystem  Roundtable  Meeting 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bay-Delta  Advisory 
Council's  (BDAC)  Ecosystem 
Roundtable  will  meet  on  May  18,  1999, 
to  discuss  several  issues  including:  a 
discussion  of  the  Battle  Creek  project 
MOU,  a  decision  for  funding  of  a  1998 
proposal  for  Butte  Creek,  an 
implementation  and  tracking  system 
update,  and  other  issues.  Additionally, 
a  workshop  to  discuss  the  Battle  Creek 
MOU  will  occur  on  May  11,  1999.  These 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Ecosystem  Roundtable 
or  may  file  written  statements  for 
consideration. 

DATES:  The  Bay-Delta  Advisory 
Council's  Ecosystem  Roundtable 
meeting  will  be  held  from  9:00  a.m.  to 


11:30  p.m.  on  Tuesday,  May  18,  1999. 
The  Battle  Creek  MOU  workshop  will 
occur  on  May  11,  1999,  from  9:00  a.m. 
to  11:00  a.m. 

ADDRESSES:  The  Ecosystem  Roundtable 
will  meet  at  the  Resources  Building, 
Room  1131,  1416  Ninth  Street, 
Sacramento,  CA  95814.  The  Battle  Creek 
MOU  workshop  will  meet  at  Pacific  Gas 
and  Electric  Company's  office,  2740 
Gateway  Oaks,  Sacramento,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Halverson  Martin,  CALFED  Bay- 
Delta  Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting.  ' 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  Cahfomia's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  Government  are 
working  together  to  stabilize,  protect, 
restore,  and  enhance  the  Bay-Delta 
system.  The  State  and  Federal  agencies 
with  management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  miminize  Bay-Delta 
systenl  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  charted 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  BDAC  provides  advice 


to  CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  Program.  BDAC 
provides  a  foniHi  to  help  ensure  public 
participation,  and  will  review  reports 
aad  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  annual 
workplans  to  implement  ecosystem 
restoration  projects  and  programs. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Program,  Suite  1155, 
1416  Ninth  Street,  Sacramento,  CA 
95814,  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  May  3.  1999. 
Kirk  Rodgers, 

Acting  Regional  Director,  Mid-Pacific  Region. 
[FR  Doc  99-12097  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4310-94-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG)  and 
Glen  Canyon  Technical  Work  Group 
(TWG) 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Glen  Canyon  Technical 
Work  Group  was  formed  as  an  official 
subcommittee  of  the  Glen  Canyon  Dam 
Adaptive  Management  Work  Group.  The 
TWG  members  were  named  by  members 
of  the  AMWG  and  provide  advice  and 
information  for  the  AMWG  to  act  upon. 
The  AMWG  uses  this  information  to 
form  recommendations  to  the  Secretary 
of  the  Interior  for  guidance  of  the  Grand 
Canyon  Monitoring  and  Research  Center 
(GCMRC)  science  program,  and  other 
direction  as  requested  by  the  Secretary. 
DATES  AND  LOCATIONS:  The  Glen  Canyon 
Technical  Work  Group  will  conduct 
three  (3)  open  public  meetings  as 
follows: 

Phoenix,  Arizona — June  8-9,  1999. 
The  meeting  will  begin  at  10:00  a.m. 
and  conclude  a  5:00  p.m.  on  the  first 
day  and  begin  at  8:00  a.m.  and  conclude 
at  3:00  p.m.  on  the  second  day.  The 
meeting  will  be  held  at  the  Bureau  of 
Indian  Affairs — Phoenix  Area  Office,  2 
Arizona  Center,  Conference  Room  A 
(12th  Floor),  400  North  5th  Street. 
Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
is  to  address  administrative  issues, 
discuss  the  agenda  for  the  AMWG 
meeting  to  be  held  on  July  21-22. 1999, 
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and  discuss  the  process  to  review 
manag^ent  objectives  and  information 
needs,  k  addition,  the  following  items 
will  be  discussed:  Adaptive 
Manageinent  Program  guiding 
docimiqnt,  tribal  participation  update, 
Kanab  ambersnail  workshop,  GCMRC 
Request  for  Proposal  status.  Lake  Powell 
plcin,  fiscal  year  2001  budget,  fiscal  year 

2000  annual  plan,  experimental  flows 
ad-hoc  ^port,  status  of  pit  tag  data  files, 
temperature  control  device, 
progran^matic  compliance,  and  basin 
hydroloby. 

Phoeilbc,  Arizona — July  20,  1999.  The 
meeting  will  begin  at  1:00  p.m.  and 
concluqe  at  4:00  p.m.  The  meeting  will 
be  held  |n  the  Turquoise  Room  at  the 
Embassi  Suites  Hotel  located  at  1515 
North  44th  Street  in  Phoenix,  Arizona. 

Agenaa:  The  purpose  of  the  meeting 
is  to  ad(  ress  any  outstanding  issues  and 
discuss  the  items  on  the  AMWG  agenda 
for  the  I  leeting  the  following  day. 

Phoeiix,  Arizona— July  22,  1999.  The 
meeting  wUl  begin  at  1 :00  p.m.  and 
conclud  B  at  3:00  p.m.  The  meeting  will 
be  held  in  the  Turquoise  Room  at  the 
Embass; '  Suites  Hotel  located  at  1515 
North  4'  ith  Street  in  Phoenix,  Arizona. 

Ageni  la:  The  purpose  of  the  meeting 
is  to  rev  lew  the  action  items  for  the 
TWG  fr(  im  the  previous  days  AMWG 
meetings. 

DATES  AKD  LOCATION:  The  Glen  Canyon 
Dam  Adaptive  Management  Work 
Group  vriil  conduct  an  open  public 
meeting  as  follows: 

Phoenix,  Arizona — July  21-22, 1999. 
The  me<ting  will  begin  at  9:30  a.m.  and 
conclude  at  5:00  p.m.  on  the  first  day 
and  begin  at  8:00  a.m.  and  conclude  at 
12  noon  on  the  second  day.  The  meeting 
will  be  1  leld  in  the  Turquoise  Room  at 
the  Emh  assy  Suites  Hotel  located  at 
1515  Ncrth  44th  Street  in  Phoenix, 
Arizona 

Agen<  a:  The  purpose  of  the  meeting 
is  to  adc  ress  administrative  issues  and 
discuss  he  process  to  review 
managei  nent  objectives  and  information 
needs.  The  following  items  will  also  be 
discuss^  d:  Adaptive  Management 
Prograni  guiding  document.  Adaptive 
Managei  nent  Program  strategic  plan, 
organize  tion  location  of  the  GCMRC, 
status  ol  filling  the  GCMRC  director 
position ,  tribal  participation  update, 
report  o  i  flood  avoidance  ad-hoc 
activitie  s,  programmatic  agreement  five- 
year  bu(  get.  National  Research  Council 
report,  Kanab  ambersnail  workshop, 
GCMRC  report  on  activities,  fiscal  year 

2001  bu  iget,  fiscal  year  2000  annual 
plan,  ex  lerimental  flows  ad-hoc  report, 
tempera  ure  control  device. 

program  matic  environmental 
compliance,  and  basin  hydrology. 


Time  will  be  allowed  on  each  agenda 
for  any  individual  or  organization 
wishing  to  make  formal  oral  comments 
(limited  to  10  minutes)  at  the  meetings. 
To  allow  full  consideration  of 
information  by  the  TWG  and  AMWG 
members,  written  notice  must  be 
provided  to  Randall  Peterson,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street,  Room 
6107,  Salt  Lake  City,  Utah  84138-1102; 
telephone  (801)  524-3715;  faxogram 
(801)  524-3858;  E-mail  at: 
rpeterson@uc.usbr.gov  at  least  FIVE  (5) 
days  prior  to  the  meetings.  Any  written 
comments  received  will  be  provided  to 
the  TWG  and  AMWG  members  at  the 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Peterson,  telephone  (801)  524- 
3715;  faxogram  (801)  524-3858;  E-mail 
at:  rpeterson@uc.usbr.gov. 

Dated:  May  6,  1999. 
Eluid  L.  Martinez, 

Commissioner.  Bureau  of  Reclamation. 
[FR  Doc.  99-12046  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  4310-94-41 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  98-31] 

Bonds  Discount  Pharmacy; 
Revocation  of  Registration 

On  April  17,  1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Bonds  Discount 
Pharmacy  (Respondent)  of  Golden, 
Mississippi  notifying  it  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  the  pharmacy's 
DEA  Certificate  of  Registration 
BBB4240723  pursuant  to  21  U.S.C. 
824(a)(2)  and  (a)(4)  and  deny  any 
pending  applications  for  renewal  of 
such  registration  pursuant  to  21  U.S.C. 
823(f),  for  reason  that  the  pharmacy's 
owner  was  convicted  of  a  felony  related 
to  controlled  substances  and  that  the 
pharmacy's  continued  registration 
would  be  inconsistent  with  the  public 
interest. 

By  letter  dated  May  20,  1998, 
Respondent,  through  counsel,  filed  a 
request  for  a  hearing  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Gail  A.  Randall.  In  the  midst  of 
prehearing  proceedings,  the 
Government  filed  a  Request  for  Stay  of 
Proceedings  and  a  Motion  for  Summary 
Disposition  on  September  22,  1998.  The 
Government  alleged  that  on  July  23, 
1998,  the  Mississippi  Board  of 


Pharmacy  (Board)  issued  an  order 
suspending  the  pharmacist's  license  of 
Michael  Bonds,  Respondent's  owner 
and  pharmacist;  indicating  that 
Respondent's  pharmacy  permit  was 
considered  null  and  void;  and  placing 
Respondent  in  a  "closed  pharmacy" 
status.  The  Government  argued  that  as 
a  result,  Respondent  is  not  authorized  to 
handle  controlled  substances  in 
Mississippi  and  therefore  DEA  cannot 
maintain  its  registration. 

Respondent  was  given  until  October 
13, 1998  to  file  its  response  to  the 
Government's  motion.  On  October  16, 
1998,  Respondent  filed  several 
docimients,  including  an  Order  issued 
by  the  Supreme  Court  of  Mississippi 
granting  Mr.  Bonds'  Petition  for 
Consideration  by  the  Full  Court  relating 
to  his  criminal  conviction.  On  October 
19, 1998,  Respondent  filed  its  Response 
to  Motion  for  Summary  Disposition, 
asking  that  the  Government's  motion  be 
denied  and  all  proceedings  stayed  in 
light  of  Mr.  Bonds'  pending  challenge  to 
his  criminal  conviction.  Respondent 
argued  that  because  all  matters  relating 
to  Mr.  Bonds'  conviction  are  not  yet 
concluded,  DEA  should  not  revoke 
Respondent's  registration. 

Apparently  at  the  same  time 
Respondent  was  filing  its  response  to 
the  Government's  motion.  Judge  Randall 
issued  an  Order  on  October  19,  1998, 
giving  Respondent  until  October  27, 
1998,  to  file  a  response. 

On  October  27,  1998,  Judge  Randall 
issued  her  Opinion  and  Recommended 
Decision,  finding  that  Respondent 
lacked  authorization  to  handle 
controlled  substances  in  Mississippi; 
granting  the  Government's  Motion  for 
Simimary  Disposition;  and 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
On  the  same  day  as  Judge  Randall 
issued  her  Opinion  and  Recommended 
Ruling,  Respondent  filed  an  Amended 
Response  to  Motion  for  Summary 
Disposition,  essentially  arguing  that  Mr. 
Bonds  is  "in  the  posture  of  regaining  his 
license  to  practice  pharmacy." 

Neither  party  filed  exceptions  to 
Judge  Randall's  Opinion  and 
Recommended  Decision,  and  on 
December  1,  1998,  she  transmitted  the 
record  of  these  proceedings  to  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge. 
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As  a  preliminary  matter,  the  Deputy 
Administrator  must  determine  whether 
or  not  to  consider  Respondent's 
Amended  Response  to  Motion  for 
Summary  Disposition  filed  on  October 
30.  1998.  Given  Judge  Randall's  October 
19.  1998  Order,  there  could  arguably  be 
some  conftision  as  to  whether 
Respondent  was  permitted  to  file  a 
second  response.  Therefore,  the  Deputy 
Administrator  has  considered  this  filing 
in  rendering  his  decision  in  this  matter. 

The  Deputy  Administrator  finds  that 
by  order  issued  July  23,  1998,  the  Board 
indicated  that  it  considered 
Respondent's  Mississippi  pharmacy 
permit  null  and  void  and  placed  it  in  a 
"closed  pharmacy"  status.  In  its 
responses  to  the  Government's  motion. 
Respondent  argued  that  because  Mr. 
Bonds  has  a  motion  pending  before  the 
Supreme  Court  of  Mississippi  regarding 
his  criminal  conviction,  DEA  should  not 
take  action  at  this  time.  However, 
Respondent  did  not  dispute  that  it  was 
not  currently  authorized  to  handle 
controlled  substances. 

The  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicemt  or  registrant 
is  without  authority  to  handle 
controlled  substances  in  the  state  in 
which  it  conducts  business.  21  U.S.C. 
802(21),  S23(f)  and  824(a)(3).  This 
prerequibite  has  been  consistently 
upheld.  See,  Andrew  Mohley,  Inc.,  dihl 
a  Medicine  Shoppe,  54  FR  16,421 
(1989);  Wingfield  Drugs,  Inc.,  52  FR 
27,070  (1987);  Tony's  Discount  Store, 
Anthony  Sekul,  Proprietor,  51  FR  12,578 
(1986). 

Here  it  is  clear  that  Respondent's 
pharmacy  permit  is  considered  null  and 
void.  Consequently,  it  is  reasonable  to 
infer  that  it  is  not  authorized  to  handle 
controlled  substances  in  Mississippi, 
where  it  is  registered  with  DEA.  Since 
Respondent  lacks  this  state  authority,  it 
is  not  entitled  to  a  DEA  registration  in 
that  state. 

In  light  of  the  above,  Judge  Randall 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  It  is 
well-settled  that  where  there  is  no 
material  question  of  fact  involved,  or 
when  the  facts  are  agreed  upon,  there  is 
no  need  for  a  plenary,  administrative 
hearing.  Congress  did  not  intend  for 
administrative  agencies  to  perform 
meaningless  tasks.  See  Gilbert  Ross, 
MB.,  61  FR  8664  (1996);  Dominick  A. 
Ricci,  M.D.,  58  FR  51,104  (1993);  Philip 
E.  Kirk,  M.D.,  48  FR  32.887  (1983),  aff'd 
sub  nom  Kirk  v.  Mullen,  749  F.2d  297 
(6th  Cir.  1984).  Here,  there  is  no  dispute 
concerning  the  material  fact  that 
Respondent  is  not  currently  authorized 


to  handle  controlled  substances  in 
Mississippi. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.1o6(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BB4240723,  previously 
issued  to  Bonds  Discount  Pharmacy,  be, 
and  it  hereby  is,  revoked.  The  Deputy 
Adm'nistrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration,  be,  and  they  hereby 
are,  denied.  This  order  is  effective  June 
14,  1999. 

Dated:  May  6.  1999. 
Donnie  R.  Marshall, 
Deputy  Administrator. 
[FR  Doc.  99-12035  Filed  5-12-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Joseph  M.  Burt,  M.D.;  Revocation  of 
Registration 

On  July  29,  1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Joseph  M.  Burt.  M.D., 
of  Murrels  Inlet,  South  Carolina, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration 
BB0955774  pursuant  to  21  U.S.C. 
824(a)(3),  and  deny  any  pending 
applications  for  renewal  of  such 
registration  pursuant  to  21  U.S.C.  823(f). 
for  reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  South 
Carolina.  The  order  has  notified  Dr.  Burt 
that  should  no  request  for  a  hearing  be 
filed  within  30  days,  his  hearing  right 
would  be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Burt  by  registered  mail  to  his  DEA 
registered  address,  but  was  returned  to 
DEA  unclaimed.  Attempts  by  DEA  to 
locate  a  current  address  for  Dr.  Burt 
were  unsuccessful. 

The  Deputy  Administrator  finds  that 
DEA  has  made  numerous  attempts  to 
locate  Dr.  Burt  and  has  determined  that 
his  whereabouts  are  unknown.  It  is 
evident  that  Dr.  Burt  is  no  longer 
practicing  medicine  at  the  address  listed 
on  his  DEA  Certificate  of  Registration. 
The  Deputy  Administrator  concludes 
that  considerable  effort  has  been  made 
to  serve  Dr.  Burt  with  the  Order  to  Show 
Cause  without  success.  Dr.  Biut  is 
therefore  deemed  to  have  waived  his 
opportunity  for  a  hearing.  The  Deputy 


Administrator  now  enters  his  final  order 
in  this  matter  without  a  hearing  and 
based  on  the  investigative  file  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator  finds  that 
on  June  10,  1997,  the  State  Board  of 
Medical  Examiners  of  South  Carolina 
(Board)  suspended  Dr.  Burt's  license  to 
practice  medicine.  As  a  result,  on  July 
2,  1997  the  South  Carolina  Department 
of  Health,  Bureau  of  Drug  Control 
terminated  Dr.  Biul's  state  controlled 
substance  registration.  Thereafter,  on 
July  20,  1998,  the  Board  issued  a  Final 
Order  revoking  Dr.  Burt's  license  to 
practice  medicine  in  South  Carolina. 

The  Deputy  Administrator  finds  that 
Dr.  Burt  is  not  currently  authorized  to 
handle  controlled  substances  in  South 
Carolina,  the  state  where  he  is  registered 
with  DEA.  The  DEA  does  not  have  the 
statutory  authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  had  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16.193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60.728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51.104  (1993). 

Here  it  is  clear  that  Dr.  Burt  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
South  Carolina.  Therefore,  Dr.  Burt  is 
not  entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.1o6(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  BB0955774.  previously 
issued  to  Joseph  M.  Burt,  M.D.,  be,  and 
it  hereby  is.  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  the  renewal  of 
such  registration,  be,  and  they  hereby 
are.  denied.  This  order  is  effective  June 
14. 1999. 

Dated:  May  6.  1999. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  99-12036  Filed  5-12-99;  8:45  ami 
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DEPAF  TMENT  OF  JUSTICE 

Drug  Efiforcement  Administration 
[Docket  l4o.  98-9] 

Robert  jA.  Leslie,  M.D.;  Denial  of 
Appliciition 

On  D'cember  23.  1997,  the  Deputy 
Assistaj  it  Administrator,  Office  of 
Diversiiin  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Shov  Cause  to  Robert  A.  LesHe,  M.D., 
(Respor  dent)  of  Irvine,  California, 
notifyir  g  him  of  an  opportunity  to  show 
cause  ai  to  why  DEA  should  not  deny 
his  app  ication  for  registration  as  a 
practitii  ner  under  21  U.S.C.  823(f),  for 
reason  1  iiat  such  registration  would  be 
inconsii  itent  with  the  public  interest. 

By  lelter  dated  January  12.  1998, 
Respondent,  acting  pro  se,  requested  a 
hearing  on  the  issues  raised  by  the  order 
to  show  cause.  Following  prehearing 
procedures,  a  hearing  was  held  in  Los 
Angeles,  California  on  April  22,  1998, 
before  /.dministrative  Law  Judge  Gail  A. 
Randall  At  the  hearing  the  Government 
called  a  witness  to  testify  and 
Respon(  lent  testified  on  his  own  behalf. 
Both  pa  lies  introduced  documentary 
evidenc  3.  After  the  hearing,  the 
Govemi  aent  submitted  proposed 
findings  of  fact,  conclusions  of  law  and 
argimieiit  and  Respondent  submitted  a 
document  entitled  "Legal  Issues".  On 
October  9,  1998,  Judge  Randall  issued 
her  Recdmmended  Rulings,  Findings  of 
Fact,  Conclusions  of  Law,  and  Decision, 
recommanding  that  Respondent's 
applicat  ion  for  a  DEA  Certificate  of 
Registration  be  granted  subject  to  the 
requirement  that  he  maintain  a  log  of 
his  cont  'olled  substance  handling  for 
three  ye  u-s.  Both  the  Government  and 
Responc  ent  timely  filed  exceptions  to 
Judge  Ri  ndall's  Recommended  Rulings, 
Finding! ;  of  Fact,  Conclusions  of  Law 
and  Decision.  Thereafter,  on  November 
24,  199a.  Judge  Randall  transmitted  the 
record  of  these  proceedings  to  the  then- 
Acting  [  leputy  Administrator. 

The  D  jputy  Administrator  has 
consideied  the  record  in  its  entirety, 
and  pur  uant  to  21  CFR  1316.67,  hereby 
issues  h  s  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  the  findings  of 
fact  and  conclusions  of  law  of  the 
Adminii  trative  Law  Judge,  but  does  not 
adopt  Judge  Randall's  recommended 
ruling. 

The  D  ?puty  Administrator  finds  that 
Responc  ent  previously  possessed  DEA 
Certificate  of  Registration  AL0033136. 
On  June  21,  1989.  an  Order  to  Show 
Cause  w  is  issued  proposing  to  revoke 
that  Cerl  ificate  of  Registration.  Initially 


Respondent  requested  a  hearing,  but 
subsequendy  withdrew  the  request  and 
a  final  order  was  issued  by  the  then- 
Acting  Administrator  revoking 
Respondent's  registration,  effective 
August  17,  1990.  See  55  FR  29,278  (July 
18,  1990). 

In  February  1992,  Respondent 
submitted  an  application  for  a  new  DEA 
Certificate  of  Registration.  An  Order  to 
Show  Cause  was  issued  on  May  13, 
1993,  proposing  to  deny  this 
application.  Following  a  hearing  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner,  the  then-Deputy  Administrator 
adopted  Judge  Bittner's  recommended 
ruling  and  denied  Respondent's 
application  for  registration  effective 
March  15,  1995.  See  60  FR  14,004 
(March  15,  1995). 

In  the  prior  proceeding,  the  then- 
Deputy  Administrator  found  that  on 
October  9,  1986,  Respondent  was  found 
guilty,  following  a  jury  trial,  of  eight 
counts  of  unlawfully  prescribing, 
administering,  furnishing  or  dispensing 
controlled  substances  between  July  1985 
and  January  1986.  These  convictions 
were  affirmed  by  the  Superior  Court  of 
the  State  of  Cahfomia  for  the  County  of 
Los  Angeles.  Thereafter,  effective  March 
23.  1990,  the  California  Board  of 
Medical  Quality  Assurance  (Board) 
revoked  Respondent's  medical  license, 
stayed  the  revocation,  suspended  his 
license  to  practice  medicine  for  90  days, 
and  placed  him  on  probation  for  five 
years.  The  Board's  decision  was 
subsequently  affirmed  by  the  California 
Court  of  Appeals  with  the  Court  finding 
that  Respondent's  appeal  was  frivolous 
because  it  was  merely  a  collateral  attack 
on  his  convictions  and  fining 
Respondent  $10,000.  The  Court  stated 
that  Respondent  must  "accept 
responsibility  for  his  actions." 

The  then-Deputy  Administrator  found 
that  at  the  prior  hearing,  Respondent 
attacked  his  criminal  convictions.  Judge 
Bittner  and  then-Deputy  Administrator 
found  that  Respondent's  convictions 
were  res  judiciata  and  therefore 
Respondent  was  precluded  from 
relitigating  the  matter.  In  his  final  order, 
the  then-Deputy  Administrator  noted 
that: 

The  administrative  law  judge  found  that 
during  the  administrative  hearing,  although 
Respondent  was  free  to  offer  new  evidence 
that  he  would  never  again  engage  in  the  type 
of  conduct  that  resulted  in  his  conviction,  he 
failed  to  do  so.  The  administrative  law  judge 
also  found  that  while  Respondent  offered 
evidence  and  expended  time  arguing  the 
invalidity  of  his  criminal  convictions,  he 
offered  no  evidence  of  remorse  for  his  prior 
conduct,  that  he  has  taken  rehabilitative 
steps,  or  that  he  recognized  the  severity  of  his 
actions.  The  administrative  law  judge 
concluded  that  Respondent  is  either 


unwilling  or  unable  to  discharge  the 
responsibilities  inherent  in  a  DEA 
registration,  and  therefore,  recommended 
that  his  application  for  DEA  registration  be 
denied.  Id. 

Respondent  filed  a  Petition  for 
Review  of  this  final  order  with  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit.  On  August  5,  1996,  the 
coiui  denied  Respondent's  petition. 

On  December  13,  1996,  Respondent 
submitted  an  application  for  a  new  DEA 
registration.  That  application  is  the 
subject  of  these  proceedings.  The 
Deputy  Administrator  concluded  that 
the  then-Deputy  Administrator's  final 
order  published  on  March  15,  1995, 
regarding  Respondent  is  res  judicata  for 
purposes  of  this  proceeding.  See  Stanley 
Alan  Azen,  M.D..  61  FR  57,893  (1996) 
(where  the  findings  in  a  previous 
revocation  proceeding  were  held  to  be 
res  judicata  in  a  subsequent 
administrative  proceeding.)  The  then- 
Deputy  Administrator's  determination 
of  the  facts  relating  to  the  previous 
denial  of  Respondent's  application  for 
registration  is  conclusive.  Accordingly, 
the  Deputy  Administrator  adopts  the 
March  15, 1995  final  order  in  its 
entirety.  The  Deputy  Administrator 
concluded  that  the  critical  consideration 
in  this  proceeding  is  whether  the 
circumstances,  which  existed  at  the 
time  of  the  prior  proceeding,  have 
changed  sufficiently  to  support  a 
conclusion  that  Respondent's 
registration  would  be  in  the  public 
interest. 

The  Deputy  Administrator  finds  that 
as  of  the  date  of  the  hearing.  Respondent 
was  practicing  medicine  at  three 
different  clinics  in  California,  and  there 
were  no  restrictions  on  his  medical 
license.  In  1998,  Respondent  was 
awarded  a  fellowship  in  the  American 
Contemporary  Society  of  Medicine  and 
Surgery.  In  the  three  years  preceding  the 
hearing,  Respondent  had  been 
nominated  for  "Who's  Who,"  "Who's 
Who  in  the  West,"  "Who's  Who  in 
Europe,"  and  "Who's  Who  in  the 
Midwest,"  for  outstanding  achievement. 

Respondent  testified  that  he  only 
needs  to  use  controlled  substances  in 
his  practice  on  rare  occasions. 
Respondent  further  testified  that  he  is 
"very  conservative  in  [his]  approach  to 
(prescribing)"  and  "he  ha(s)  a  disUke  for 
controlled  substances."  However,  he 
also  testified  that  it  is  difficult  for  him 
to  find  employment  without  a  DEA 
registration. 

When  given  the  opportunity  to 
explain  his  past  behavior,  Respondent 
continued  to  blame  others  for  his 
criminal  convictions.  Specifically 
Respondent  alleged  that  his  then- 
employer  ran  "a  crooked  operation," 
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and  Respondent's  name  had  been  forged 
on  prescriptions.  He  contended  that^iis 
convictions  were  affirmed  on  appeal 
due  to  ineffective  counsel,  and  a 
Government  witness  "perjured"  himself 
during  DEA's  1993  administrative 
hearing. 

The  Government  argued  that 
Respondent's  application  should  be 
denied  based  upon  the  prior  Board 
action,  the  underlying  facts  that  led  to 
Respondent's  conviction,  Respondent's 
conviction,  and  Respondent's  continued 
denial  of  any  wrongdoing  which 
demonstrates  a  potential  threat  to  the 
public  health  and  safety.  The 
Government  asserted  that  there  has  been 
no  change  in  Respondent's  attitude 
since  the  1993  hearing;  that  he  fails  to 
recognize  the  severity  of  his  past 
conduct  or  to  express  remorse  or  plans 
for  rehabilitation;  that  he  continues  to 
argue  the  errors  of  his  prior  judicial 
proceedings;  and  as  a  result,  he 
continues  to  avoid  taking  responsibility 
for  his  own  cidpable  behavior. 

Respondent  argued  that  he  should  be 
granted  a  DEA  registration  because  his 
criminal  convictions  should  not  be 
relied  upon  since  they  were  defective. 
He  further  asserted  that  a  narcotics 
registration  in  California  is  a  vested 
right.  Respondent  contended  that  if 
granted  a  DEA  registration,  he  would  be 
more  conservative  in  his  prescribing 
practices. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
granting  of  a  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered  in 
determining  the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  federal  or  state  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  state, 
federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 


Henry  J.  Schwartz,  Jr.  M.D.,  54  FR 
16,422  (1989). 

Regarding  factor  one,  in  1990  the 
Board  revoked  Respondents  medical 
license,  stayed  the  revocation,  but 
suspended  his  license  for  90  days  and 
then  placed  it  on  probation  for  five 
years.  However,  it  is  undisputed  that 
Respondent's  California  medical  license 
is  currently  imrestricted.  But  state 
licensure  is  a  necessary  but  not 
sufficient  condition  for  registration,  and 
therefore  this  factor  is  not  dispositive. 

Factors  two  and  fo\ur.  Respondent's 
experience  in  dispensing  con^Ued 
substances  and  compliance  wth 
applicable  controlled  substance  laws  are 
relevant  in  determining  whether 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest. 
Between  July  1985  and  January  1986, 
Respondent  prescribed  or  dispensed 
controlled  substances  to  undercover 
operatives  who  were  not  imder 
treatment  for  a  pathology  or  condition 
other  than  addiction  to  a  controlled 
substance.  Although  Respondent  has 
continued  to  argue  that  he  has  done 
nothing  wrong,  a  jury  convicted  him  of 
eight  counts  of  unlawfully  prescribing 
controlled  substances,  and  this 
judgment  was  affirmed  on  appeal. 
Therefore,  the  Deputy  Administrator 
concludes  that  Respondent  clearly 
improperly  handled  controlled 
substances  in  the  past  and  failed  to 
comply  with  laws  relating  to  controlled 
substances. 

Respondent  has  not  handled 
controlled  substances  since  his  DEA 
registration  was  revoked  in  1990.  He 
now  uses  the  non-controlled  substance 
Nubain  for  the  treatment  of  pain. 

As  to  factor  three.  Respondent  was 
convicted  of  eight  misdemeanor  counts 
of  illegally  prescribing  or  dispensing 
controlled  substances.  These 
convictions  were  affirmed  on  appeal. 
While  Respondent  continues  to  profess 
his  innocence  and  to  try  to  introduce 
evidence  to  challenge  the  validity  of  the 
convictions,  the  convictions  cannot  be 
relitigated  in  this  forum.  Therefore,  this 
factor  is  relevant  in  determining  the 
public  interest  since  Respondent  has 
been  convicted  of  controlled  substance 
related  offenses. 

Regarding  factor  five,  the  Deputy 
Administrator  concurs  with  Judge 
Randall's  finding  that  it  is  "disturbing 
that  the  Respondent  continues  to  argue 
about  his  prior  criminal  convictions, 
despite  Judge  Bittner's  and  a  prior 
Acting  (sic)  Deputy  Administrator's 
previous  comments  concerning  the 
importance  of  rehabilitation  evidence. 
The  Respondent  continues  to  blame 
others  for  his  misconduct  and  refuses  to 
accept  responsibility  for  his  actions." 


After  reviewing  the  record,  Judge 
Randall  concluded  that  this  is  a  difficult 
case  however  she  recommended  that 
Respondent's  appUcation  be  granted 
subject  to  the  requirement  that  he 
maintain  a  log  of  his  controlled 
substance  handling  for  three  years.  In 
making  this  recommendation.  Judge 
Randall  found  it  significant  that 
Respondent  was  forthcoming  on  his 
application  for  registration  regarding  his 
convictions  and  the  prior  DEA  action; 
that  he  has  continued  to  make  valuable 
contributions  to  the  medical  profession; 
that  he  has  continued  to  participate  in 
continuing  medical  education;  that 
there  are  no  restrictions  on  his 
California  medical  license;  that 
Respondent  has  become  more 
conservative  in  this  approach  to 
prescribing  controlled  substancss;  that 
Respondent's  convictions  were  12  years 
ago  and  there  are  no  new  allegations  of 
Respondent  improperly  handling 
controlled  substances;  and  that 
Respondent  has  been  actively  practicing 
medicine  at  three  different  clinics  and 
there  have  been  no  complaints  or 
adverse  actions  taken  against  his 
medical  license.  Judge  Randall 
recommended  that  Respondent  be 
granted  a  restricted  registration  in  order 
to  give  him  the  opportunity  to 
demonstrate  his  ability  to  effectively 
handle  controlled  substances  while 
providing  a  measure  of  protection  to  the 
public. 

Respondent  filed  exceptions  to  Judge 
Randall's  recommended  ruling.  Instead 
of  challenging  aspects  of  the  judge's 
decision.  Respondent  continued  to 
challenge  the  validity  of  his  convictions 
and  the  previous  denial  of  his 
application  for  a  DEA  Certificate  of 
Registration.  As  previously  stated  these 
decisions  are  res  judicata  and  as  a 
result,  the  Deputy  Administrator  finds 
no  merit  to  Respondent's  exceptions. 

In  its  exceptions,  the  Government 
disagreed  with  several  mitigating  factors 
considered  by  Judge  Randall.  First,  the 
Goverrunent  argued  that  the  fact  that 
Respondent  disclosed  his  convictions 
and  the  prior  DEA  actions  on  his 
application  should  not  be  considered  a 
mitigating  factor.  The  Government 
pointed  out  that  Respondent  answered 
truthfully  on  his  previous  application 
and  that  application  was  nonetheless 
denied.  The  Deputy  Administrator 
agrees  with  the  Government.  An 
applicant  is  required  to  fully  disclose 
any  convictions  and/ or  prior  action  by 
DEA  or  the  state  on  applications  for 
registration.  The  fact  that  Respondent 
did  so  does  not  demonstrate  that  he  can 
now  be  trusted  to  responsibly  handle 
controlled  substances. 
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Seconh,  the  Government  took 
exception  to  Judge  Randedl's  finding 
that  Respondent  has  continued  to  make 
valuable  contributions  to  the  medical 
profession.  The  Government  argued 
"that  a  factor  is  not  material  in  deciding 
whether  a  DEA  registration  application 
should  Ije  granted."  The  Deputy 
Administrator  concludes  that  it  is 
appropr  ate  to  consider  what  a 
registrant/applicant  has  done 
professionally  since  his/her  misconduct. 
However  in  this  case,  the  Deputy 
Administrator  finds  it  significant  that 
Responcient  has  continued  to  make 
valuable!  contributions  to  the  medical 
profession  despite  not  being  able  to 
handle  c  ontrolled  substances.  The 
Deputy  Administrator  concludes  that 
this  factor  does  not  support  granting 
Responcient  a  DEA  registration,  since  it 
appears  pat  Respondent  can  make  such 
contribiaions  without  a  DEA 
registration. 

Next  the  Government  disagreed  with 
Judge  Randall's  reliance  on 
Respondent's  assertion  that  he  has 
become  more  conservative  in  his 
handling  of  controlled  substances  as  a 
mitigatii  g  factor.  The  Government 
contended  that  Respondent's  assertion 
is  "not  necessarily  credible  in  light  of 
Respond  ent's  adamant  denial  of  the 
conduct  underlying  his  criminal 
convictions."  The  Government  further 
contend(  sd  that  Respondent  has  not 
handled  controlled  substances  since  his 
DEA  reg  stration  was  revoked.  The 
Deputy  Administrator  agrees  with  the 
Government.  Since  Respondent  has  not 
handled  controlled  substances  since 
1990,  thdre  is  no  evidence  that 
Respondpnt  is  more  conservative  in  his 
handlind  of  such  substances,  and  in 
light  of  1  is  failure  to  accept 
responsi  )ility  for  his  past  actions,  the 
Deputy  t  idministrator  is  not  convinced 
that  Res{  ondent  will  be  more 
conserve  tive  in  the  future. 

Furthe  r  the  Government  took 
exceptio  i  to  Judge  Randall's  reliance  on 
the  fact  t  lat  Respondent's  convictions 
occurrec  12  years  ago  and  no  new 
allegatio  is  of  improper  handling  of 
controlled  substances  or  adverse  actions 
against  F  espondent's  medical  license 
were  int)  oduced  in  this  matter.  The 
Govemn  ent  argued  that  no  such 
allegatio  is  were  made  in  the  previous 
proceedi  ag  regarding  Respondent's  last 
applicati  on  for  registration  and  that 
applicati  on  was  denied.  The  Deputy 
Administrator  notes  that  Respondent 
has  not  I  een  authorized  to  handle 
controls  d  substances  since  1990  so 
presuma  ily  he  has  not  had  the 
opportunity  to  mishandle  controlled 
substanc  }s. 


The  Deputy  Administrator  agrees  with 
Judge  Randall  that  passage  of  time  alone 
is  not  dispositive,  however  it  is  a  factor 
to  be  considered.  See  Norman  Alpert, 
M.D.,  58  FR  67,420.  But,  the  Deputy 
Administrator  also  notes  that  DEA  has 
previously  held  that  "(tjhe  paramount 
issue  is  not  how  much  time  has  elapsed 
since  (the  Respondent's)  unlawful 
conduct,  but  rather,  whether  during  that 
time  (the)  Respondent  has  learned  from 
past  mistakes  and  has  demonstrated  that 
he  would  hcmdle  controlled  substances 
properly  if  entrusted  with  DEA 
registration."  See  John  Porter  Richard, 
DO.,  61  FR  13,878  (1996),  Leonardo  v. 
Lopez,  M.D..  54  FR  36,915  (1989).  In  this 
case,  it  is  clear  from  Respondent's 
continued  denials  of  wrongdoing  that  he 
has  not  learned  from  his  past  mistakes 
and  other  than  saying  that  he  is  more 
conservative  now,  he  has  not 
demonstrated  that  he  would  handle 
controlled  substances  properly  in  the 
futiu^. 

The  Deputy  Administrator  disagrees 
with  Judge  Randall's  recommended 
ruling  that  granting  Respondent  a 
restricted  registration  wovdd  be 
appropriate.  Other  than  the  passage  of 
time,  the  circumstances  which  existed 
at  the  time  of  the  prior  proceeding  have 
not  changed  sufficient  to  warrant 
issuing  Respondent  a  DEA  registration. 
Respondent  continues  to  fail  to 
acknowledge  wrongdoing  or  accept 
responsibility  for  his  actions.  Therefore, 
the  Deputy  Administrator  is  not 
convinced  that  Respondent  has  been 
rehabilitated  and  would  properly 
handle  controlled  substances  in  the 
future,  even  on  a  restricted  basis.  As  a 
result,  the  Deputy  Administrator 
concludes  that  Respondent's  registration 
with  DEA  would  be  inconsistent  with 
the  public  interest  at  this  time. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration,  executed  by  Robert  A. 
Leslie,  M.D.,  be,  and  it  hereby  is, 
denied.  This  order  is  effective  June  14, 
1999. 

Dated:  May  6.  1999. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

|FR  Doc.  99-12038  Filed  5-12-99:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEA-172N] 

Special  Surveillance  List  of  Chemicals, 
Products,  Materials  and  Equipment 
Used  in  the  Clandestine  Production  of 
Controlled  Substances  or  Listed 
Chemicals 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  notice. 

SUMMARY:  On  October  3,  1996,  the 
Comprehensive  Methamphetamine 
Control  Act  of  1996  (MCA)  was  signed 
into  law.  The  MCA  makes  it  unlawful 
for  any  person  to  distribute  a  laboratory 
supply  to  a  person  who  uses,  or 
attempts  to  use,  that  laboratory  supply 
to  manufacture  a  controlled  substance 
or  a  listed  chemiceil,  with  reckless 
disregard  for  the  illegal  uses  to  which 
such  laboratory  supply  will  be  put. 
Individuals  who  violate  this  provision 
are  subject  to  a  civil  penalty  of  not  more 
than  $25,000;  businesses  which  violate 
this  provision  are  subject  to  a  civil 
penalty  of  not  more  than  $250,000.  The 
term  "laboratory  supply"  is  defined  as 
"a  listed  chemical  or  any  chemical, 
substance,  or  item  on  a  special 
surveillance  list  published  by  the 
Attorney  General,  which  contains 
chemicals,  products,  materials,  or 
equipment  used  in  the  manufacture  of 
controlled  substances  and  listed 
chemicals."  This  final  notice  contains 
the  list  of  "laboratory  supplies"  which 
constitutes  the  Special  Surveillance  List 
that  was  required  to  be  published  by  the 
Attorney  General  pursuant  to  Title  21, 
United  States  Code,  Section  842(a). 
EFFECTIVE  DATE:  May  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537,  Telephone  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION:  On 
October  3, 1996,  the  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(MCA)  was  signed  into  law.  The  MCA 
broadens  controls  on  listed  chemicals 
used  in  the  production  of 
methamphetamine  and  other  controlled 
substances,  increases  penalties  for  the 
trafficking  and  manufacturing  of 
methamphetamine  and  listed  chemiceds, 
and  expands  regulatory  controls  to 
include  the  distribution  of  lawfully 
marketed  drug  products  which  contain 
the  listed  chemicals  ephedrine, 
pseudoephedrine  and 
phenylpropanolamine.  The  MCA  also 
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provides  for  the  publication  of  a  Special 
Surveillance  List  by  the  Attorney 
General.  21  U.S.C.  842(a).  The  Special 
Surveillance  List  identifies  laboratory 
supplies  which  are  used  in  the 
manufactiu-e  of  controlled  substances  or 
listed  chemicals.  The  MCA  defines 
"laboratory  supply"  as  "a  listed 
chemical  or  any  chemical,  substance,  or 
item  on  a  special  surveillance  list 
published  by  the  Attorney  General 
which  contains  chemicals,  products, 
materials,  or  equipment  used  in  the 
manufacture  of  controlled  substances 
and  fisted  chemicals."  21  U.S.C.  842(a). 

The  Deputy  Administrator  of  the 
DEA,  in  a  December  1,  1998,  Federal 
Register  notice  (63  PR  66201), 
published  a  proposed  Special 
Surveillance  List.  The  notice  provided 
an  opportunity  for  all  interested  parties 
to  submit  their  comments  and 
objections  in  writing  on  the  proposed 
Special  Surveillance  List  until 
December  31,  1998,  DEA  received  one 
comment  regarding  the  proposal.  The 
comment  was  a  joint  response  from  the 
Agricultural  Retailers  Association 
(ARA)  and  The  Fertilizer  Institute  (TFI). 
Both  organizations  fully  supported  the 
DEA's  implementation  of  the 
Methamphetamine  Control  Act  of  1996 
and  specifically  the  publication  of  the 
"Special  Surveillance  List"  of  laboratory 
supplies  used  in  methamphetamine 
production.  The  ARA/TFI,  however, 
asked  if  its  members  would  be  subject 
to  the  $250,000  civil  penalty  provisions 
of  the  MCA  for  thefts  of  anhydrous 
ammonia,  a  Special  Surveillance  List 
chemical,  from  portable  tanks  stored  on 
their  properties.  In  response  to  the 
ARA/TFI  question,  the  civil  penalty 
provision  of  the  MCA  applies  to  a 
"distribution"  or  "sale"  of  a  laboratory 
supply  by  a  business  or  firm  to  a 
customer  for  the  unlawful  production  of 
controlled  substances  or  listed 
chemicals.  A  theft  by  definition  is  not 
a  distribution  or  a  sale  and  thus 
individuals  would  not  be  subject  to  the 
civil  penalty  provisions  of  the  MCA  for 
thefts  of  a  laboratory  supply. 

The  MCA  provides  for  a  civil  penalty 
of  not  more  than  $250,000  for  the 
distribution  by  a  business  of  a 
laboratory  supply  to  a  person  who  uses, 
or  attempts  to  use,  that  laboratory 
supply  to  manufactiue  a  controlled 
substance  or  a  listed  chemical,  if  that 
distribution  was  made  with  "reckless 
disregard"  for  the  illegal  uses  to  which 
such  a  laboratory  supply  would  be  put. 
21  U.S.C.  842(a)(ll),  842(c)(2)(C). 
Individuals  who  violate  21  U.S.C. 
84(a)(ll)  are  subject  to  a  civil  penalty  of 
not  more  than  $25,000.  21  U.S.C 
842(c)(1)(A).  For  purposes  of  this 
provision,  the  term  "distribution" 


includes  the  exportation  of  a  laboratory 
supply. 

the  MCA  further  states  that,  for 
purposes  of  21  U.S.C.  842(a)(ll),  there 
is  a  "rebuttable  presumption  of  reckless 
disregard  at  trial  if  the  Attorney  General 
notifies  a  firm  in  writing  that  a 
laboratory  supply  sold  by  the  firm,  or 
any  other  person  or  firm,  has  been  used 
by  a  customer  of  the  notified  firm,  or 
distributed  further  by  that  customer,  for 
the  unlawful  production  of  controlled 
substances  or  listed  chemicals  a  firm 
distributes  and  2  weeks  or  more  after 
the  notification  the  notified  firm 
distributes  a  laboratory  supply  to  the 
customer." 

The  CSA  contains  other  sections 
relating  to  the  illegal  manufactiu'e  of 
controlled  substances.  Section  841(d)(2) 
of  Title  21  provides  that  any  person  who 
knowingly  or  intentionally  distributes  a 
listed  chemical  knowing,  or  having 
reasonable  cause  to  believe,  that  it  will 
be  used  in  the  illegal  manufacture  of  a 
controlled  substance,  is  subject  to 
criminal  prosecution.  Section  843(a)(7) 
of  Title  21  provides  that  any  person  who 
knowingly  or  intentionally  distributes 
any  chemical,  product,  equipment  or 
material  which  may  be  used  to 
manufacture  a  controlled  substance  or 
listed  chemical,  knowing,  intending,  or 
having  reasonable  cause  to  believe,  that 
it  will  be  used  to  manufacture  a 
controlled  substance  or  listed  chemical, 
is  subject  to  criminal  prosecution. 

In  developing  the  Special 
Surveillance  List,  the  DEA  consulted 
with  both  DEA  and  State/Local  law 
enforcement  and  forensic  laboratory 
authorities.  The  DEA  examined 
clandestine  laboratory  seizure  reports 
for  information  regarding:  (1)  Illicit  drug 
production  methods;  (2)  chemicals 
actually  used  in  clandestine  production 
of  controlled  substances  and  listed 
chemicals;  and  (3)  the  role  and 
importance  of  chemicals  used  in  the 
syntheses.  In  addition,  the  DEA 
considered  the  legitimate  uses  and 
market  for  these  chemicals. 

The  Special  Surveillance  List  focuses 
on  chemicals  used  in  the  domestic 
production  of  controlled  substances  and 
listed  chemicals.  Therefore  the  list 
includes  those  chemicals  used  not  only 
in  the  production  of  methamphetamine, 
but  also  of  other  controlled  substances 
such  as  PCP,  LSD,  methcathinone  and 
amphetamine.  The  list  does  not  focus  on 
chemicals  used  in  the  production  of 
heroin  or  cocaine  since  these  drugs  are 
seldom  produced  domestically. 
However,  the  Special  Surveillance  List 
includes  all  listed  chemicals  as 
specified  in  21  CFR  1310.02  (a)  or  (b). 
The  phrase  "all  listed  chemicals" 
includes  all  chemical  mixtures  and  all 


over-the-counter  (OTC)  pharmaceutical 
products  and  dietary  supplements 
which  contain  a  listed  chemical, 
regardless  of  their  dosage  form  or 
packaging  and  regardless  of  whether  the 
chemical  mixture,  drug  product  or 
dietary  supplement  is  exempt  from 
regulatory  controls. 

The  following  is  the  Special 
Surveillance  List  for  laboratory  supplies 
used  in  the  manufacture  of  controlled 
substances  and  listed  chemicals: 

Special  Surveillance  List  Published  Pursuant 
to  Title  21,  United  States  Code.  Section 
842(a)(ll) 

Chemicals 

All  listed  chemicals  as  specified  in  21  CFR 
1310.02  (a)  or  (b).  This  includes  all  chemical 
mixtures  and  all  over-the-counter  (OTC) 
products  and  dietary  supplements  which 
contain  a  listed  chemical,  regardless  of  their 
dosage  form  or  packaging  and  regardless  of 
whether  the  chemical  mixture,  drug  product 
or  dietary  supplement  is  exempt  from 
regulatory  controls. 
Ammonia  Gas 
Ammonium  Formate 
Bromobenzene 
1.1-Carbonyldiimidazole 
Cyclohexanone 

1.1-Dichloro-l-fluoroethane  (e.g.  Freon  141B) 
Diethylamine  and  its  salts 
2,5-Dimethoxyphenethylamine  and  its  salts 
Formamide 
Formic  Acid 
Hypophosphorous  Acid 
Lithium  Metal 

Lithium  Aluminum  Hydride 
Magnesium  Metal  (Turnings) 
Mercuric  Chloride 
N-Methylformamide 
Organomagnesium  Halides  (Grignard 

Reagents)  (e.g.  ethylmagnesium  bromide 

and  phenylmagnesium  bromide) 
Phenylethanolamine  and  its  salts 
Phosphorus  Pentachloride 
Potassium  Bichromate 
Pyridine  and  its  salts 
Red  Phosphorus 
Sodium  Bichromate 
Sodium  Metal 
Thionyl  Chloride 
ortho-Toluidirie 
Trichloromonofluoromethane  (e.g.  Freon-ll, 

Carrene-2) 
Trichlorotrifluoroethane  (e.g.  Freon  113) 

Equipment 

Hydrogenators 
Tableting  Machines 
Encapsulating  Machines 
22  Liter  Heating  Mantels 

Individuals  and  firms  which  distribute 
listed  chemicals  and  chemicals,  products, 
materials,  or  equipment  on  the  above  list,  are 
hereby  officially  notified  that  these  materials 
may  be  used  in  the  illicit  production  of 
certain  controlled  substances  or  listed 
chemicals. 

The  Attorney  General  has  delegated 
authority  under  the  CSA  and  all 
subsequent  amendments  to  the  CSA  to 
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the  Adn  inistrator  of  the  DEA  pursuant 
to  28  CF  R  0.100.  The  Administrator,  in 
turn,  hail  redelegated  this  authority  to 
the  Deputy  Administrator  pursuant  to 
28CFR  ).i04. 

This  surveillance  list  may  be  revised 
as  apprc  priate.  Notice  of  proposed 
changes  will  be  published  as  they  occur. 
While  p  iblication  in  the  Federal 
Register  satisfies  the  notification 
requiren  lents  for  the  Special 
Surveilli  ince  List.  DEA  is  attempting  to 
dissemii  late  the  list  as  widely  as 
possible  Therefore,  copies  of  the  list 
will  be  sent  to  appropriate  industry 
associati  ons  and  trade  journals,  and  to 
the  extent  practical,  to  individual 
manufac  liu-ers  and  distributors  of 
"laboratory  supplies."  In  addition,  a 
current  surveillance  list  will  be 
availabld  on  the  DEA  homepage  at  http:/ 
/www.u  idoj.gov/dea/. 

Small  Bi  tsiness  Impact  and  Regulatory 
Flexibili  ty  Concerns 

The  Special  Surveillance  List  applies 
to  all  individuals  and  firms  which 
distribute  the  listed  chemicals  and 
laboratory  supplies  (chemicals, 
product^  materials,  or  equipment)  on 
the  list.  The  notice  does  not  impose  any 
record-k  jeping  or  reporting 
requiren  lents  for  any  of  the  laboratory 
supplies  which  are  not  listed  jhemicals. 
Thus  tha  surveillance  list  will  have  a 
negligible  impact  on  affected  parties. 

The  notice  serves  two  purposes.  First, 
it  infoni  s  individuals  and  firms  of  the 
potentia  use  of  the  items  on  the  list  for 
the  prod  liction  of  listed  chemicals  and 
illicit  drigs.  Second,  it  advises 
individilals  and  firms  that  civil 
penalties  may  be  imposed  on  them  if 
they  disaibute  a  laboratory  supply  to  a 
person  anytime  after  the  two  week 
period  fallowing  receipt  of  written 
notification  by  the  Attorney  General  that 
the  person  has  used,  attempted  to  use, 
or  distril  luted  the  laboratory  supply 
further  fpr  the  unlawful  production  of 
controllad  substances  or  listed 
chemica  s. 

DEA  c  lose  to  limit  the  number  of 
chemica  s,  products,  materials,  and 
equipmeot  on  the  Special  Surveillance 
List  to  tl  ose  most  frequently  used  in  the 
clandest  ne  production  of  controlled 
substanc  es  or  listed  chemicals.  Limiting 
the  num  )er  of  such  items  on  the  list 
minimiz  ss  the  impact  on  wholesalers 
and  retai  lers  of  the  chemiceds. 

The  Di  sputy  Administrator  hereby 
certifies  that  this  notice  has  be«n  drafted 
in  a  man  ner  consistent  with  the 
principles  of  the  Regulatory  Flexibility 
Act  (5  U  S.C.  601  et  seq.).  This  notice 
will  proi  ide  an  increased  level  of  law 
enforcer  lent  control  to  prevent  the 
diversioi  i  of  laboratory  supplies  used  for 


the  production  of  listed  chemicals  and 
controlled  substances.  It  will  not 
however  impose  any  new  regulatory 
burden  on  the  public.  This  notice 
fulfills  the  requirement  imposed  by 
Section  205  of  the  Methamphetamine 
Control  Act  (MCA)  of  1996  that  the 
Attorney  General  shall  publish  a  special 
surveillance  list  which  contains 
chemicals,  products,  materials,  or 
equipment  used  in  the  manufacture  of 
listed  chemicals  and  controlled 
substances.  A  copy  of  this  notice  has 
been  provided  to  the  Chief  Counsel  for 
Advocacy  at  the  Small  Business 
Administration. 

This  notice  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  This  notice  has  not  been 
determined  to  be  a  significant  action. 
Therefore,  this  notice  has  not  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  this  notice 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

This  notice  will  not  residt  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,900,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  notice  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  notice  will 
not  result  in  an  aimual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Dated:  May  3,  1999. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  99-12037  Filed  5-12-99;  8:45  am) 

BU.UNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

Privacy  Act  of  1974;  New  System  of 
Records  Notice;  Iran  Claims  Program 

agency:  Foreign  Claims  Settlement 

Commission;  Justice. 

ACTION:  Nodce  of  new  system  of  records. 

summary:  The  Foreign  Claims 
Setdement  Commission  (FCSC)  hereby 
publishes  notice  of  the  establishment  of 
an  additional  records  system  to  be 
effective  as  of  June  22,  1999,  and 
designated  "FCSC-29,  Iran,  Claims  of 
less  than  $250,000  Against."  These 
records  originated  as  duplicates  of 
records  included  within  the  system  of 
records  "State-54,  U.S./IRAN  Claims 
Records,"  established  October  26, 1982 
(47  FR  47510),  and  were  used  by  the 
FCSC  between  1990  and  1995  to 
determine  the  validity  and  amount  of 
claims  of  U.S.  nationals  of  less  than 
$250,000  each  against  the  Islamic 
Republic  of  Iran  that  were  covered  by  a 
lump-sum  claims  settlement  agreement 
between  the  United  States  and  Iran 
effective  June  22, 1990.  This  system  was 
renamed  "Records  of  the  Office  of  the 
Assistant  Legal  Adviser  for  International 
Claims  and  Investment  Disputes"  on 
October  28, 1993  (58  FR  58032).  As  part 
of  the  review  mandated  by  the 
President's  Memorandum  on  Privacy 
and  Personal  Information  in  Federal 
Records  of  May  14,  1998,  the  FCSC  has 
concluded  that  it  should  publish  this 
system  of  records  notice  to  more 
accurately  reflect  the  existence  and 
nature  of  the  records  in  question  as  a 
separately  identifiable  system  of 
records. 

Any  person  interested  in  commenting 
on  this  system  may  do  so  by  submitting 
comments  in  writing  to  the 
Administrative  Office  of  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW,  Washington,  DC  20579. 
Comments  must  be  submitted  on  or 
before  June  22,  1999.  This  records 
system  will  be  added  to  the 
Commission's  ciirrent  Privacy  Act 
Systems  of  Records. 
EFFECTIVE  DATE:  The  system  of  records 
designated  "JUSTICE/FCSC-29.  Iran, 
Claims  of  less  than  $250,000  Against" 
shall  be  established  and  become 
effective  on  June  22,  1999,  as  published 
herein  unless  amended  by-notic« 
published  prior  to  that  date.  The 
existing  systems  of  records  continue  in 
effect. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bradley,  Chief  Counsel, 
Foreign  Claims  Settlement  Commission, 


Federal  Register / Vol.  64,  No.  92 / Thursday,  May  13,  1999 /Notices 


25913 


600  E  Street  NW,  Room  6002, 
Washington,  DC  20579,  telephone  (202) 
616-6975,  fax  (202)  616-6993. 

JUST»CE/FCSC-29 

SYSTEM  NAME: 

Ifcin,  Claims  of  less  than  $250,000 
Against. 

SYSTEM  location: 

Washington  National  Records  Center, 
4205  Suitland  Road,  Washington,  DC 
20409. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

United  States  nationals,  including 
private  individuals,  partnerships, 
corporations,  and  other  legal  entities, 
with  claims  against  the  Government  of 
the  Islamic  Republic  of  Iran  valued  at 
less  than  $250,000  each  for 
nationalization,  expropriation,  or  other 
taking  of  property  by  that  government. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Claim  information,  including  name 
and  address  of  claimant  and 
representative,  if  any;  date  and  place  of 
birth  or  naturalization;  nature  and 
valuation  of  claim,  including 
description  of  property;  and  other 
evidence  establishing  entitlement  to 
compensation  for  claim. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  V  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1986 
and  1987  (Pub.L.  99-93,  approved 
August  16,  1985,  99  Stat.  437  (50  U.S.C. 
1701  note),  and  the  U.S. -Iranian 
Settlement  Agreement  in  Claims  of  Less 
than  $250,000,  Case  No.  86  and  Case 
No.  B38,  Award  No.  483,  effective  June 
22,  1990. 

Purpose:  To  enable  the  Commission  to 
carry  out  its  statutory  responsibility  to 
determine  the  validity  and  amoimt  of 
the  claims  before  it. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  THE  USES: 

Records  were  used  for  the  purpose  of 
determining  the  validity  and  amount  of 
claims;  issuance  of  decisions  concerning 
eligibility  to  receive  compensation 
under  the  statute  and  Agreement; 
notifications  to  claimants  of  rights  to 
appeal;  preparation  of  decisions  for 
certification  to  the  Secretary  of  Treasiuy 
for  payment.  Names  and  other 
information  furnished  by  claimants  was 
for  verifying  citizenship  status  with  the 
Immigration  and  Naturalization  Service. 
As  required  by  the  authorizing  statute, 
the  information  contained  in  this  system 
of  records,  other  than  the  names  of 
claimants  and  the  text  of  the 
Commission's  decisions  on  their  claims. 


is  maintained  as  confidential 
information  which  is  exempt  from 
disclosure  to  the  public. 

Law  Enforcement:  In  the  event  that  a 
system  of  records  maintained  by  the 
FCSC  to  carry  out  its  functions  indicates 
a  violation  or  potential  violation  of  law, 
whether  civil  or  criminal  or  regulatory 
in  nature  and  whether  arising  by  general 
statute  or  particular  program  statute  or 
order  issued  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with 
enforcing  or  implementing  the  statute, 
rule,  regxilation  or  order  issued  pursuant 
thereto. 

A  record,  or  any  facts  derived 
therefrom,  may  be  disclosed  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
FCSC  is  authorized  to  appear  or  to  the 
Department  of  Justice  for  use  in  such 
proceeding  when: 

i.  The  FCSC,  or  any  subdivision 
thereof,  or 

ii.  Any  employee  of  the  FCSC  in  his 
or  her  official  capacity,  or 

iii.  Any  employee  of  the  FCSC  in  his 
or  her  official  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or 

iv.  The  United  States,  where  the  FCSC 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions,  is  a 
party  to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  the  FCSC  to  be  arguably 
relevant  and  necessary  to  the  litigation 
and  such  disclosure  is  determined  by 
the  FCSC  to  be  a  use  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  maintained  in  file 
folders. 

RETRIEVABILmr: 

Filed  numerically  by  claim  number. 
Alphabetical  index  used  for 
identification  of  claim  (system  "Justice- 
FCSC  1").  File  folders  retrieved  from 
Records  Center  by  claim  number. 

SAFEGUARDS: 

Under  security  safeguards  at 
Washington  National  Records  Center. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  5  U.S.C.  301.  Disposal  of  records 
will  be  in  accordance  with  44  U.S.C. 
3301-3314  when  such  records  are 
determined  no  longer  useful. 


SYSTEM  MANAGERS  AND  AOIMCSS: 

Administrative  Officer,  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW,  Room  6002.  Washington, 
DC  20579;  telephone  202-616-6975,  fax 
202-616-6993. 

NOTIFICATION  PReCEBUNE: 

Set  forth  in  part  504  of  title  45,  Code 
of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Claimant  on  whom  the  record  is 
maintained. 
ludith  H.  Lock, 
Administrative  Officer. 
(FR  Doc.  99-12103  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  441(^-BA-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

May  5,  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
fra  Mills  ((202)  219-5096  ext.  143)  or  by 
E-Mail  to  Mills-Ira@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA,  ETA.  MSHA,  OSPL\.  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  {(202)  395-7316),  on  or  before 
June  14,  1999. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  u-=ed; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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•  Mi:  limize  the  burden  of  the 
collecti  3n  of  information  on  those  who 
are  to  mspond,  including  through  the 
use  of  a  ppropriate  automated, 
electroi  ic,  mechanical,  or  other 
technol  jgical  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  peimitting  electronic  submission  of 
responses. 

Ageni:y:  Bureau  of  Labor  Statistics. 

Title:  Report  on  Occupational 
Employpient. 

OMBiNumber:  1220-0042. 

Affected  Public:  Business  or  other  for 
profit;  t  ot-for-profit  institutions;  State 
and  Loc  al  governments. 

Numi  >er  of  Respondents:  336,841  (3 
year  av(irage). 

Estim  ated  Time  Per  Respondent:  30 
minute!  to  4  hours  per  response. 

Total  Burden  Hours:  251,252  total 
hours  (;  year  average). 

Total  Annualized  capital/startup 
costs:  $ ). 

Total  annual  costs  (operating/ 
maintai  ning  systems  or  purchasing 
servicei ):  $0. 

Desctiption:  The  OES  Survey  is  a 
Federal  State  sample  survey  of 
employ  nent  and  wages  by  occupation 
of  non-1  arm  establishments  that  is  used 
to  prodi  ice  data  on  current  occupational 
employ  nent  and  wages.  The  survey  is  a 
component  in  the  development  of 
employtnent  and  training  programs,  and 
occupa^onal  information  systems. 

In  reaponse  to  comments  on  the 
Preclearance  Consultation  notice 
published  in  the  Friday,  January  29, 
1999  F^eraJ  Register.  Vol.  64,  No.  19, 
BLS  changed  the  proposal  to  survey  all 
large  esiablishments  (i.e.,  those  with  250 
worker^  or  more)  in  FY  2000  to  phasing- 
in  all  sdch  establishments  in  the  sample 
over  a  4l-year  period. 
Ira  L.  Mi  lis, 

Departm  sntal  Clearance  Officer. 
(PR  Doc.  99-12091  Filed  5-12-99;  8:45  am] 

BtUJNG  C  >0E  4510-23-41 


DEPARJTMENT  OF  LABOR 

Employtnent  Standards  Administration 

Propos^  Collection;  Comment 
Reque^ 

ACTION:  [Notice. 

SUMMAFf/:  The  Department  of  Labor,  as 
part  of  Its  continuing  effort  to  reduce 
paperwDrk  and  respondent  burden, 
conduc  s  a  preclearance  consultation 
prograr  i  to  provide  the  general  public 
and  Fe(  eral  agencies  with  an 
opporti  nity  to  comment  on  proposed 
and/or  i  :ontinuing  collections  of 
information  in  accordance  with  the 
•Paperw  jrk  Reduction  Act  of  1995 


(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensxire  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
following  proposed  extension 
collections:  (1)  Regulations,  29  CFR  Part 
801,  Application  of  the  Employee 
Polygraph  Protection  Act  of  1988;  (2) 
Certificate  of  Medical  Necessity  (CM- 
893);  (3)  Representative  Payee  Report 
(CM-623),  Representative  Payee  Report 
(CM-623S),  and  Physician's/Medical 
Officer's  Report  (CM-787);  (4)  Housing 
Terms  and  Conditions  fWH-521);  and 
(5)  FECA  Medical  Report  Forms  and 
Claim  for  Compensation  (CA-16b,  CA- 
17b.  CA-20,  CA-1090,  CA-1303,  CA- 
1305,  CA-1306,  CA-1314,  CA-1316, 
CA-1331,  A-1332,  CA-1336,  0WCP-5a, 
OWCP-5b.  OWC-5C,  and  CA-7).  A  copy 
of  the  proposed  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  addressee 
section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
July  14,  1999.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technologiccil  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.  S. 
Department  of  Labor,  200  Constitution 
Ave.,  N.W.,  Room  S-3201,  Washington, 
D.C.  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  number),  fax  (202) 
693-1451. 


SUPPLEMENTARY  INFORMATION: 

Regulations,  29  CFR  Part  801, 
Application  of  the  Employee  Polygraph 
Protection  Act  of  1988 

/.  Background:  The  Employee 
Polygraph  Protection  Act  of  1988 
fEPPA)  prohibits  most  private 
employers  from  using  any  lie  detector 
tests  whether  for  preemployment 
screening  or  during  the  course  of 
employment.  The  law  contains  several 
limited  exemptions  which  authorize 
polygraph  tests  imder  certain 
conditions.  Section  5  of  the  Act  requires 
the  Secretary  of  Labor  to  promulgate 
such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  Act  and 
require  the  keeping  of  records  necessary 
or  appropriate  for  the  administration  of 
the  Act. 

n.  Current  Actions:  The  Department  of 
Labor  seeks  an  extension  of  approval  of 
the  recordkeeping  and  third  party 
disclosure  requirements  of  the 
regulations  in  order  to  insure  that 
polygraph  examinees  receive  the  rights 
and  protections  mandated  by  the  Act. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  29  CFR  Part  801,  Application  of 
the  Employee  Polygraph  Protection  Act. 

OMB  Number:  1215-0170. 

Agency  Number:  None. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  328,000. 

Frequency:  Recordkeeping;  Reporting 
on  occasion;  Third  party  disclosure. 

Total  Responses:  328,000. 

Time  per  Response:  1  minute  to  V2 
hoiu°. 

Estimated  Total  Burden  Hours: 
82.406. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Certificate  of  Medical  Necessity,  CM- 
893 

/.  Background:  30  USC  932  of  Public 
Law  803.  as  amended,  stipulates  that 
coal  miners  eligible  for  black  limg 
benefits  will  be  furnished  medical 
treatment,  including  services  and 
apparatus,  for  such  period  as  the  nature 
of  the  illness  (pneumoconiosis)  or 
process  of  recovery  will  require. 

//.  Current  Actions:  The  Department  of 
Labor  seeks  the  extension  of  approval  to 
collect  this  information  in  order  to 
determine  if  the  miner  meets  the 
specific  impairment  standards  to  qualify 
for  durable  medical  equipment,  home 
nursing  care  and/or  pulmonary 
rehabilitation. 

Type  of  Review:  Extension. 
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Agency:  Employment  Standards 
Administration. 

Title:  Certificate  of  Medical  Necessity. 

OMB  Number:  1215-0113. 

Agency  Number:  CM-893. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  households. 
Total  Respondents:  9,000. 
Frequency:  On  occasion. 
Total  Responses:  9,000. 

Average  Time  per  Response:  20  to  40 
minutes. 

Estimated  Total  Burden  Hours:  3,600. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 


Representative  Payee  Report  (CM-623), 
Representative  Payee  Report  (CM- 
623S),  Physician's/Medical  Officer's 
Report  {CM-787) 

/.  Background:  Benefits  due  to  a  black 
lung  beneficiary  under  the  Federal  Mine 
Safety  and  Health  Act  (30  USC  901)  may 
be  paid  to  a  representative  payee  on 
behalf  of  the  beneficiary  when  the 
beneficiary  is  unable  to  manage  his/her 
benefits  due  to  incapability, 
incompetence  or  minority.  The  CM-623 
is  sent  to  representative  payees  who  are 
not  relatives  of  the  beneficiary.  The 
CM-623S,  which  is  a  shortened  version 
of  the  CM-623,  is  sent  to  representative 
payees  who  are  relatives  of.  and  live 
with,  the  beneficiary.  In  a  small  number 
of  cases,  it  is  necessary  to  determine  the 
incapability  or  incompetence  of  a 
beneficiary  to  manage  his/her  monthly 
benefits.  The  CM-787  is  a  form  used  to 


collect  certain  medical  information  fi-om 
a  physician  regarding  a  beneficiary's 
competency. 

//.  Current  Actions:  The  Department  of 
Labor  seeks  extension  of  approval  to 
collect  this  information  in  order  to 
determine  the  beneficiary'  capability  to 
manage  their  monthly  black  lung 
benefits,  and  to  ensure  that  benefits  paid 
to  a  representative  payee  are  used  for 
the  beneficiary's  well-being. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title(sj:  Representative  Payee  Report, 
Physician/Medical  Officer's  Report. 

OMB  Number:  1215-01 73. 

Agency  Numbeiis):  CM-623.  CM- 
623S,  CM-787. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions. 


Form 


Number  of  re- 
spondents 


CM-623  .. 
CM-623S 
CM-787  .. 


2,275 


Frequency 


Annually 
600  I  Annually 
223    Once  


Average  time 

per  response 

(minutes) 


Burden 
hours 


90 
10 
15 


3.413 

100 

56 


Total  Responses:  3,098. 

Estimated  Total  Burden  Hours:  3,569. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $1 ,035. 

Housing  Terms  and  Conditions  (WH- 
521} 

/.  Background:  Section  201(c)  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSPA)  requires 
that  any  farm  labor  contractor, 
agricultural  employer,  or  agricultural 
association  that  provides  housing  to  any 
migrant  agricultural  worker,  post  in  a 
conspicuous  place  or  present  to  such 
worker  a  statement  of  the  terms  and 
conditions,  if  any,  of  occupancy  of  such 
housing.  Form  WH-521  is  an  optional 
form  which  may  be  used  to  post  or 
present  to  a  migrant  agricultural  worker 
a  listing  of  the  terms  and  conditions  for 
occupancy  of  housing. 

//.  Current  Actions:  The  Department  of 
Labor  seeks  extension  of  approval  of 
this  information  collection  in  order  to 
carry  out  it's  statutory  responsibility  to 
ensure  that  farm  labor  contractors, 
agricultural  employers,  and  agricultural 
associations  have  disclosed  to  migrant 
workers  the  terms  and  conditions  of 


occupancy  at  each  site  where  housing  is 
provided  by  such  employers. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Housing  Terms  and  Conditions. 

OMB  Number:  1215-0146. 

Agency  Number:  WH-521. 

Affected  Public:  Farms;  Individuals  or 
households;  Businesses  or  other  for- 
profit. 

Total  Respondents:  1.300. 

Frequency:  On  occasion;  Third  party 
disclosure. 

Total  Responses:  1.300. 

Time  per  Response:  30  min. 

Estimated  Total  Burden  Hours:  650. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

FECA  Medical  Report  Forms  (CA-16b, 
CA-17b,  CA-20,  CA-1090,  CA-1303, 
CA-1305.  CA-1306,  CA-1314,  CA-1316, 
CA-1331,  CA-1332,  CA-1336,  OWCP- 
5a,  OWCP-5b.  0WCP-5c),  and  Claim 
for  Compensation  (CA-7) 

/.  Background:  The  Federal 
Employees'  Compensation  Act  (FECA) 
provides  for  the  payment  of  benefits  for 
wage  loss  and/or  for  permanent 
impairment  to  a  scheduled  member, 


arising  out  of  a  work  related  injury  or 
disease.  Form  CA-7.  Claim  for 
Compensation,  requests  information 
from  the  injured  worker  regarding  pay 
rate,  dependents,  earnings,  dual 
benefits,  and  third-party  information. 
The  medical  report  forms  collect 
medical  information  necessary  to 
determine  entitlement  to  benefits. 

//.  Current  Actions:  The  Department  of 
Labor  seeks  an  extension  of  approval  for 
this  information  collection  request  in 
order  to  carry  out  its  statutory 
responsibility  to  compensate  injured 
employees  under  the  provisions  of  the 
Act. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title(s):  Claim  for  Compensation, 
FECA  Medical  Reports. 

OMB  Number:  1215-0103. 

Agency  Number(s):  CA-7.  CA-16b. 
CA-1 7b,' CA-20.  CA-1090.  CA-1303. 
CA-1305,  CA-1306.  CA-1314.  CA- 
1316,  CA-1331,  CA-1332,  CA-1336, 
OWCP-5a,  0WCP-5b,  0WCP-5c. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Federal  government. 

Frequency:  As  needed. 
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Form 


Number  of 
respondents 


Average  min- 
utes per 
response 


Burden 
hours 


CA-7 

CA-16b 

CA-17b 

CA-20 

CA-109( 

CA-130; 

CA-130J 

CA-13(X 

CA-131^ 

CA-13ie 

CA-1331 

CA-1332 

CA-133< 

OWCP-!  a 

OWCP-!  b 

OWCP-!  c 


400 

130,000 

60.000 

80,000 

325 

3,000 

10 

3 

125 

15 

250 

500 

1.000 

7,000 

5,000 

15,000 


13 

5 

5 

5 

5 

20 

20 

10 

20 

10 

5 

30 

5 

15 

15 

15 


87 

10,833 

5,000 

6,667 

27 

1,000 

3 

.5 

42 

2^ 

21 

250 

83 

1,750 

1,250 

3,750 


Total^esDonses:  302,628. 

Estiniptea  Total  Burden  Hours: 
30,766. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total^urden  Cost  (operating/ 
maintet  ance):  $109. 

Comn  lents  submitted  in  response  to 
this  not  ce  will  be  summarized  and/ or 
include  1  in  the  request  for  Office  of 
Manage  ment  and  Budget  approval  of  the 
informa  tion  collection  request;  they  will 
also  bee  ome  a  matter  of  public  record. 

Dated:  May  6,  1999. 
Margare  ).  Sherrill, 

Chief,  Br  inch  of  Management  Review  and 
Internal  Control,  Office  of  Management. 
Adminis  ration  and  Planning,  Employment 
Standards  Administration. 
[FRDoc 
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DEPARTMENT  OF  LABOR 

I 
Pensioii  and  Welfare  Benefits 
Admini$tration 

[Application  No.  D-10504,  et  al.] 

Propose  Exemptions;  Aetna  Inc. 

AGENCY^  Pension  and  Welfare  Benefits 

Adminiptration.  Labor. 

ACTION:  jNotice  of  Proposed  Exemptions. 

SUMMAm:  This  document  contains 
notices  pf  pendency  before  the 
Departi^ent  of  Labor  (the  Department)  of 
proposad  exemptions  from  certain  of  the 
prohibiled  transaction  restrictions  of  the 
Employ  je  Retirement  Income  Security 
Act  of  1 974  (the  Act)  and/ or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unles  s  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 


comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  maimer  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 


SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  PR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  tjrpe  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Aetna  Inc.  (Aetna),  Located  In  Hartford, 
Connecticut 

Application  No.  D-10504 
Proposed  Exemption 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  C.F.R.  Part 
2570.  Subpart  B  (55  FR  32836,  32847, 
August  10,  1990).' 

I.  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  and  406(b)  of  the  Act  and 


'  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 
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the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (F)  of  the  Code  shall  not  apply 
to  the  following  transactions,  if  the 
conditions  set  forth  in  Section  II  and 
Section  ID,  below,  are  satisfied: 

(a)  The  receipt,  directly  or  indirectly, 
by  a  sales  agent  (Sales  Agent  or  Sales 
Agents),  as  defined  in  Section  IV(1) 
below,  of  a  sales  commission  from 
Aetna  in  connection  with  the  purchase, 
with  plan  assets  of  an  insiuance 
contract  (the  Insurance  Contract  or 
Insurance  Contracts),  as  defined  in 
Section  rV(h)  below; 

(b)  The  receipt  of  a  sales  commission 
by  Aetna,  as  principal  underwriter  for  a 
mutual  fund  registered  under  the 
Investment  Company  Act  of  1940,  in 
connection  with  the  piu-chase,  with  plan 
assets,  of  securities  issued  by  such 
mutual  fund  (the  Aetna  Fund  or  Aetna 
Funds),  as  defined  in  Section  IV(c) 
below; 

(c)  The  effecting  by  Aetna,  as  a 
principal  underwriter,  of  a  transaction 
for  the  purchase,  with  plan  assets,  of 
securities  issued  by  an  Aetna  Fund,  and 
the  effecting  by  a  Sales  Agent  of  a 
transaction  for  the  purchase,  with  plan 
assets,  of  an  Insurance  Contract;  and 

(d)  The  purchase,  with  plan  assets,  of 
an  Insurance  Contract  from  Aetna. 

II.  General  Conditions 

(a)  The  transactions  are  effected  by 
Aetna  in  the  ordinary  course  of  Aetna's 
business  as  an  insurance  company,  or  as 
a  principal  underwriter  to  an  Aetna 
Fund,  or  in  the  case  of  a  Sales  Agent, 

in  the  ordinary  course  of  the  Sales 
Agent's  business  as  a  Sales  Agent. 

(b)  The  transactions  are  on  terms  at 
least  as  favorable  to  the  plan  as  an  arm's 
length  transaction  with  an  unrelated 
party  would  be. 

(c)  The  combined  total  of  all  fees, 
sales  commissions,  and  other 
consideration  received  by  Aetna  or  a 
Sales  Agent:  (1)  for  the  provision  of 
services  to  the  plan,  and  (2)  in 
connection  with  a  purchase  of  an 
Insurance  Contract  or  securities  issued 
by  an  Aetna  Fund,  is  not  in  excess  of 
"reasonable  compensation"  within  the 
contemplation  of  section  408(b)(2)  and 
(c)(2)  of  the  Act  and  section  4975(d)(2) 
and  (d)(10)  of  the  Code.  If  such  total  is 
in  excess  of  "reasonable  compensation" 
the  "amount  involved"  for  purposes  of 
the  civil  penalties  of  section  502(i)  of 
the  Act  and  excise  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  is 
the  amount  of  compensation  in  excess 
of  "reasonable  compensation." 

in.  Specific  Conditions 
(a)  Aetna  or  the  Sales  Agent  is  not — 


(1)  A  trustee  of  the  plan  (other  than 
a  non-discretionary  trustee  who  does 
not  render  investment  advice  with 
respect  to  any  assets  of  the  plan,  or  a 
trustee  to  an  investment  trust  (the 
Divestment  Trust),  as  defined  in  Section 
IV(g)  below,  which  will  not  purchase 
Insurance  Contracts  or  securities  issued 
by  an  Aetna  Fund  piu-suant  to  this 
proposed  exemption); 

(2)  A  plan  administrator  (within  the 
meaning  of  section  3(16)(A)  of  the  Act 
and  section  414(g)  of  the  Code); 

(3)  A  fiduciary  who  is  expressly 
authorized  in  writing  to  manage, 
acquire,  or  dispose  of,  on  a  discretionary 
basis,  those  assets  of  the  plan  that  are  or 
could  be  invested  in  Insurance 
Contracts,  securities  issued  by  an  Aetna 
Fund,  or  £m  Investment  Trust;  or 

(4)  An  employer  any  of  whose 
employees  are  covered  by  the  plan. 

(b)(1)  Prior  to  the  execution  of  a 
transaction  involving  the  receipt  of  sales 
commissions  by  a  Sales  Agent  in 
connection  with  the  plan's  purchase  of 
an  Insurance  Contract,  Aetna  or  the 
Sales  Agent  provides  to  an  independent 
plan  fiduciary  (the  Independent  Plan 
Fiduciary),  as  defined  in  Section  IV(f) 
below,  disclosures  of  the  following 
information  concerning  the  Insurance 
Contract  in  writing  and  in  a  form 
calculated  to  be  understood  by  a  plan 
fiduciary  who  has  no  special  expertise 
in  insurance  or  investment  matters: 

(A)  An  explanation  of:  (i)  the  nature 
of  the  affiliation  or  relationship  between 
Aetna  and  the  Sales  Agent 
recommending  the  Insurance  Contract; 
and,  (ii)  the  nature  of  any  limitations 
that  such  affiliation  or  relationship,  or 
any  agreement  between  the  Sales  Agent 
and  Aetna  places  on  the  Sales  Agent's 
ability  to  recommend  Insurance 
Contracts; 

(B)  The  sales  commission,  expressed 
as  a  percentage  of  gross  annual  premium 
payments  for  the  first  year  and  for  each 
of  the  succeeding  renewal  years,  that 
will  be  paid  by  Aetna  to  the  Sales  Agent 
in  connection  with  the  purchase  of  the 
recommended  Insurance  Contract, 
together  with  a  description  of  any 
factors  that  may  affect  the  commission; 
and 

(C)  A  full  and  detailed  description  of 
any  charges,  fees,  discounts,  penalties, 
or  adjustments  which  may  be  paid  by 
the  plan  under  the  recommended 
Insurance  Contract  in  coimection  with 
the  plan's  purchase,  holding,  exchange, 
termination,  or  sale  of  the  Insurance 
Contract,  including  a  description  of  any 
factors  that  may  affect  the  level  of 
charges,  fees,  discounts,  or  penalties 
paid  by  the  plan. 

(2)  Following  receipt  of  the 
information  required  to  be  provided  to 


the  Independent  Plan  Fiduciary,  as 
described  in  Section  ni(b)(l)  above,  and 
before  the  execution  of  the  transaction, 
the  Independent  Plan  Fiduciary 
acknowledges  in  writing  receipt  of  such 
information  and  approves  the 
transaction  on  behalf  of  the  plan.  The 
Independent  Plan  Fiduciary  may  be  an 
employer  of  employees  covered  by  the 
plan  but  may  not  be  a  Sales  Agent 
involved  in  the  transaction.  The 
Independent  Plan  Fiduciary  may  not 
receive,  directly  or  indirectly  (e.g. 
through  an  affiliate),  any  compensation 
or  other  consideration  for  his  or  her  own 
personal  account  from  any  party  dealing 
with  the  plan  in  connection  with  the 
transaction. 

(3)  With  respect  to  additional 
purchases  of  Insurance  Contracts,  the 
wrritten  disclosure  required  under 
Section  111(b)(1)  need  not  be  repeated, 
unless — 

(A)  More  than  three  years  have  passed 
since  such  disclosure  was  made  with 
respect  to  the  same  kind  of  Insurance 
Contract,  or 

(B)  The  Insurance  Contract  being 
reconunended  for  purchase  or  the 
commission  with  respect  thereto  is 
materially  different  from  that  for  which 
the  approval  described  imder  Section 
in(b)(2)  was  obtained. 

(c)(1)  With  resf)ect  to  purchases  with 
plan  assets  of  securities  issued  by  an 
Aetna  Fund,  or  the  receipt  of  sales 
commissions  by  Aetna  in  connection 
with  such  purchases,  Aetna  provides  to 
an  Independent  Plan  Fiduciary  prior  to 
the  execution  of  the  transaction  the 
following  information  concerning  the 
Aetna  Fimd  in  vmting  and  in  a  form 
calculated  to  be  understood  by  a  plan 
fiduciary  who  has  no  special  expertise 
in  insurance  or  investment  matters: 

(A)  A  description  of:  (i)  the 
investment  objectives  and  policies  of 
the  Aetna  Fxmd,  (ii)  the  principal 
investment  strategies  that  the  Aetna 
Fund  may  use  to  obtain  its  investment 
objectives,  (iii)  the  principal  risk  factors 
associated  with  investing  in  the  Aetna 
Fund,  (iv)  historical  investment  retiun 
information  for  the  Aetna  Fund,  (v)  fees 
and  expenses  of  the  Aetna  Fund, 
including  annual  operating  expenses 
(e.g.,  management  fees,  distribution  fees, 
service  fees,  and  other  expenses)  and 
fees  paid  by  shareholders  {e.g.,  sales 
charges  and  redemption  fees),  (vi)  the 
identity  of  the  Aetna  Fund  adviser,  and 
(vii)  the  procedures  for  purchases  of 
seciuities  issued  by  the  Aetna  Fund 
(including  any  applicable  minimum 
investment  requirements  and  sales 
charges); 

(B)  A  description  of:  (i)  the  expenses 
of  the  recommended  Aetna,Fund, 
including  investment  management. 
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invest  ment  advisory,  or  similar  services, 
any  ft  es  for  secondary  services  [e.g. ,  for 
servic  es  other  dian  investment 
mana  ;ement,  investment  advisory,  or 
simili  r  services,  including  but  not 
limited  to  custodial,  administrative,  or 
other  .ervices),  and  (ii)  any  charges, 
fees,  (  iscounts,  penalties,  or 
adjust  ments  that  may  be  paid  by  the 
plan  i  a  connection  with  the  purchase, 
holdii  ig,  exchange,  termination,  or  sale 
of  sha  res  of  the  recommended  Aetna 
Fimd  securities,  together  with  a 
descr  ption  of  any  factors  that  may 
affect  the  level  of  charges,  fees, 
discoi  mts,  or  penalties  paid  by  the  plan 
or  the  Aetna  Fund; 

(C)  \n  explanation  of  (i)  the  nature  of 
the  af  illation  or  relationship  between 
Aetna  and  the  Aetna  Fund,  and  (ii)  the 
limitation,  if  any,  that  such  affiliation, 
relati(  nship,  or  any  agreement  between 
Aetna  and  the  Aetna  Fund  places  on 
Aetna  s  ability  to  recommend  securities 
issuec  by  other  investment  companies; 

(D)  The  sales  commission,  if  any,  that 
Aetna  will  receive  in  connection  with 
the  pv  rchase  of  securities  of  the 

recon  mended  Aetna  Fund,  expressed  as 
a  perc  entage  of  the  dolleir  amount  of  the 
plan";  gross  payments  and  the  amount 
actua  ly  invested,  together  with  a 
descri  ption  of  any  factors  that  may 
affect  the  commission;  and 

(E)  \  description  of  the  procedure  or 
proce  lures  for  redeeming  the  Aetna 
Fund  securities. 

The  disclosures  required  under 
Sectic  n  111(c)(1)  above  shall  be  deemed 
to  be  ;ompleted  only  if,  with  respect  to 
fees  a  id  expenses  of  an  Aetna  Fund,  the 
type  (  f  each  fee  or  expense  [e.g. 
mana  ;ement  fees,  administrative  fees, 
fund  '  )perating  expenses,  and  other  fees, 
including  but  not  limited  to  fees  payable 
for  miirketing  and  distribution  services 
pursu  ant  to  Rule  12b-l  under  the 
inves  ment  Company  Act  of  1940  (the 
12b-1  Fees))  and  the  rate  or  amount 
charg  id  for  a  specified  period  (e.g. 
annu<  lly)  is  provided  in  a  written 
docui  lent  separate  from  the  prospectus 
of  sue  h  Aetna  Fund. 

(2)  •'oUowing  receipt  of  the 
infori  lation  required  to  be  provided  to 
the  In  dependent  Plan  Fiduciary,  as 
descr  bed  in  Section  111(c)(1)  above,  and 
befoni  execution  of  the  transaction,  the 
Indep  endent  Plan  Fiduciary  approves 
the  sj  ecific  transaction  on  behalf  of  the 
plan.  Unless  facts  and  circumstances 
woul(  I  indicate  the  contrary,  such 
apprc  val  may  be  presumed  if  the 
Indef  endent  Plan  Fiduciary  directs  the 
transi  iction  to  proceed  after  Aetna  has 
delivi  ired  the  written  disclosures  to  the 
Indep  endent  Plan  Fiduciary.  The 
Inde|:  endent  Plan  Fiduciary  may  be  an 
empli  )yer  of  employees  covered  by  the 


plan  but  may  not  be  Aetna.  The 
Independent  Plan  Fiduciary  may  not 
receive,  directly  or  indirectly  (e.g. 
through  an  affiliate),  any  compensation 
or  other  consideration  for  his  or  her  own 
personal  account  from  any  party  dealing 
with  the  plan  in  connection  with  the 
transaction. 

(3)  With  respect  to  additional 
purchases  of  Aetna  Fund  securities, 
Aetna:  (A)  provides  reasonable  advance 
notice  of  any  material  change  with 
respect  to  the  Aetna  Fund  securities 
being  purchased  or  the  commission 
with  respect  thereto,  and  (B)  repeats  the 
written  disclosure  required  under 
Section  111(c)(1)  (A),  (C),  (D)  and  (E)  once 
every  three  years. 

(d)(1)  Aetna  shall  retain  or  cause  to  be 
retained  for  a  period  of  six  (6)  years 
from  the  date  of  any  transaction  covered 
by  this  exemption  the  following: 

(A)  The  information  disclosed  with 
respect  to  such  transaction  pursuant  to 
Sections  III  (b),  and  (c); 

(B)  Any  additional  information  or 
documents  provided  to  the  Independent 
Plan  Fiduciary  with  respect  to  the 
transaction;  and 

(C)  Written  acknowledgments,  as 
described  in  Section  111(b)(2)  above. 

(2)  A  prohibited  transaction  shall  not 
be  deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Aetna,  such  records  are  lost  or 
destroyed  before  the  end  of  such  six- 
year  period. 

(3)  Notwithstanding  anything  to  the 
contrary  in  sections  504(a)(2)  and  (b)  of 
the  Act,  such  records  shall  be 
unconditionally  available  for 
examination  during  normal  business 
hours  by  duly  authorized  employees  or 
representatives  of  the  Department  of 
Labor,  the  Internal  Revenue  Service, 
plan  participants  and  beneficiaries,  any 
employer  of  plan  participants  and 
beneficiaries,  and  any  employee 
organization  any  of  whose  members  are 
covered  by  the  plan. 

IV.  Definitions 

For  piu-poses  of  this  exemption — 

(a)  Aeltus  means  the  Aeltus  Trust 
Company. 

(b)  Aetna  means  the  Aetna  Life 
Insurance  Company,  the  Aetna  Life 
Insurance  and  Annuity  Company,  and 
any  of  their  affiliates,  including  but  not 
limited  to  Aeltus; 

(c)  Aetna  Fund  means  any  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  for 
which  Aetna  serves  as  investment 
adviser  and  as  principal  underwriter  (as 
that  term  is  defined  in  section  2(a)(29) 
of  the  Investment  Company  Act  of  1940, 
15U.S.C.  §80a-2(a)(29)). 


(d)  an  affiliate  of  a  person  means  (1) 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  imder 
common  control  with  such  person,  (2) 
any  officer,  director,  employee,  or 
relative  of  any  such  person,  or  any 
partner  in  such  person,  and  (3)  any 
corporation  or  partnership  of  which 
such  person  is  an  officer,  director,  or 
employee,  or  in  which  such  person  is  a 
partner.  For  purposes  of  this  definition, 
an  "employee"  includes  (A)  any 
registered  representative  of  Aetna, 
where  Aetna  or  an  affiliate  is  principal 
underwriter,  and  (B)  any  insurance 
agent  or  broker  or  pension  consultant 
acting  under  a  written  agreement  as 
Aetna's  agent  in  connection  with  the 
sale  of  an  Insurance  Contract,  whether 
or  not  such  registered  representative  or 
insurance  agent  or  broker  or  pension 
consultant  is  a  common  law  employee 
of  Aetna. 

(e)  The  term,  control,  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual; 

(f)  Independent  Plan  Fiduciary  means 
a  fiduciary  with  respect  to  a  plan,  which 
fiduciary  has  no  relationship  to,  or 
interest  in,  Aetna  that  might  affect  the 
exercise  of  such  fiduciary's  best 
judgment  as  a  fiduciary. 

(g)  Investment  Trust  means  (1)  any 
collective  investment  fund  or  group 
trust  qualifying  for  tax-exempt  status 
under  the  provisions  of  the  Internal 
Revenue  Code  of  1986  and  regulations 
and  rulings  thereunder,  of  which 
Aeltus,  as  defined  in  Section  IV(a) 
above,  or  its  successor  or  affiliate  serves 
as  trustee,  or  (2)  any  single-customer 
trust  account  for  which  Aeltus  serves  as 
trustee,  provided  that  Aeltus  has  no 
discretionary  authority  or  responsibility 
with  respect  to  the  management  or 
administration  of,  emd  does  not  provide 
any  investment  advice  with  respect  to, 
any  plan  assets  not  invested  in  such 
single-customer  trust  account  or  another 
Investment  Trust. 

(h)  Insurance  Contract  or  Insurance 
Contacts  means  an  insurance  or  annuity 
contract  issued  by  Aetna.- 


-The  Department  expresses  no  opinion  as  to 
whether  any  so  called  "synthetic  guaranteed 
insurance  contracts"  offered  by  Aetna  constitutes 
an  Insurance  Contract  within  the  meaning  of  this 
proposed  exemption.  The  Department  further  notes 
that  Prohibited  Transaction  Class  Exemption  84-24. 
upon  which  this  individual  proposal  is  modeled, 
provides  relief  from  the  self-dealing  and  conflict  of 
interest  provisions  of  the  Act  in  connection  with 
the  sale  of  insurance  contracts  to  plans  by 
fiduciaries.  It  does  not  provide  relief  from  any  acts 
of  self-dealing  that  do  not  arisedirectly  in 
connection  with  the  purchase  of  specific  insurance 
products.  Thus,  for  example,  no  relief  is  provided 
under  this  proposal  for  any  act  of  self-dealing  that 


(i)  A  nondiscretionary  trustee  of  a 
plan  is  a  trustee  whose  powers  and 
duties  with  respect  to  any  assets  of  the 
plan  are  limited  to:  (1)  the  provision  of 
nondiscretionary  trust  services,  as 
defined  in  Section  IV{j)  below,  to  such 
plan,  and  (2)  the  duties  imposed  on  the 
trustee  by  any  provision  or  provisions  of 
the  Act  or  the  Code. 

(j)  Nondiscretionary  trust  services 
means  custodial  services  and  services 
ancillary  to  custodial  ser\'ices,  none  of 
which  services  are  discretionary. 

(k)  A  relative  means  a  relative  as  that 
term  is  defined  in  section  3(15)  of  the 
Act  (or  a  "member  of  the  family"  as  that 
term  is  defined  in  Code  section 
4975(e)(6)),  or  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  a  sister; 

(1)  Sales  Agent  means  any  insurance 
agent,  broker,  or  pension  consultant  or 
any  affiliate  thereof  that  is  affiliated 
with  Aetna  either  through  ownership  or 
by  contractual  arrangement. 

(m)  Principal  underwriter  is  defined 
in  the  same  manner  as  that  term  is 
defined  in  section  2(a)(29)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  8a-2(a)(29)). 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of  August 
28,  1997,  the  date  of  the  filing  of  the 
application  for  exemption. 

Summary  of  Facts  and  Representations 

1.  It  is  anticipated  that  the  plans 
which  participate  in  the  transactions 
which  are  the  subject  of  this  proposed 
exemption  are  employee  benefit  plans 
subject  to  the  Act,  including  defined 
benefit  and  defined  contribution 
retirement  plans  (the  Plan  or  Plans).  Due 
to  the  nature  of  the  requested 
exemption,  the  applicants,  Aetna  and  its 
affiliates,  maintain  that  they  are  unable 
to  provide  any  of  the  following  specific 
identifying  information  about  the  Plans 
that  may  engage  in  the  proposed 
transactions:  (A)  the  number  of 
participants;  (B)  an  estimate  of  the 
percentage  of  assets  of  each  Plan 
affected  by  the  requested  exemption  or 
transactions;  or  (C)  the  approximate 
aggregate  fair  market  value  of  the  total 
assets  of  each  affected  Plan.  However, 
the  applicants  generally  do  not 
anticipate  that  Plans  covered  by  the 
requested  exemption  will  be 
participant-directed  plans,  pursuant  to 
section  404(c)  of  the  Act.  In  addition, 
the  applicants  have  not  requested  an 
exemption,  and  no  relief  is  provided, 
herein,  for  any  plan  covering  employees 
of  Aetna  or  its  affiliates. 

2.  Aetna,  is  a  publicly-traded 
Connecticut  company  with  its  principal 


Federal  Register /Vol.  64.  No.  92 /Thursday,  May  13.  1999 /Notices 


25919 


may  arise  in  connection  with  the  ongoing  operation 
or  administration  of  the  insurance  contract. 


place  of  business  in  Hartford. 
Connecticut.  Aetna  indirectly  owns  all 
of  the  outstanding  shares  of  Aetna  Life 
Insurance  and  Annuity  Company 
(ALIAC)  and  the  Aetna  Life  Insurance 
Company  (ALIC).  ALIC  and  ALIAC  are 
Connecticut  stock  life  insm-ance 
companies  licensed  to  transact  life, 
accident,  and  health  insurance  business 
in  all  fifty  states  of  the  United  States 
and  the  District  of  Columbia.  ALL\C  is 
also  registered  as  an  investment  adviser 
and  a  broker-dealer  with  the  Securities 
and  Exchange  Commission  (SEC).  As  of 
December  31,  1996,  the  total 
consolidated  assets  of  ALIC  was 
approximately  $43.9  billion,  and  the 
total  consohdated  assets  of  ALIAC  was 
approximately  $28.8  billion. 

3.  ALIC  and  ALIAC  offer  a  variety  of 
insurance  and  aimuity  products  to  Plans 
some  of  which  may  serve  as  funding 
vehicles  for  retirement  plan  benefits.  It 
is  represented  that  all  such  insurance 
contracts  are  reviewed  and  approved 
under  the  laws  of  one  or  more  states.  In 
addition  to  providing  insurance 
products,  ALIC  and  ALIAC  offer  other 
services  to  Plans,  including  actuarial, 
record-keeping,  and  other  plan 
administration  services. 

4.  It  is  represented  that  the  Insurance 
Contracts  which  are  the  subject  of  this 
proposed  exemption  are  sold  by- Sales 
Agents.  Sales  Agents  include  insurance 
agents,  brokers,  or  pension  consultants 
or  any  affiliate  thereof  that  is  affiliated 
with  Aetna  either  through  ownership  or 
by  contractual  arrangement.  In 
connection  with  sales  of  Insiuance 
Contracts,  Sales  Agents  may  receive 
commissions  or  other  compensation. 

5.  The  Aetna  Funds  referred  to  in  this 
proposed  exemption  include  the  Aetna 
Variable  Funds,  the  Aetna  Series  Funds, 
and  Portfolio  Partners,  Inc.  It  is 
represented  that  all  such  funds  are 
open-end  investment  companies 
registered  with  the  SEC  under  the 
Investment  Company  Act  of  1940.  Each 
such  investment  company  offers  a 
number  of  different  investment 
portfolios  with  different  investment 
objectives  and  guidelines.  The  Aetna 
Funds  are  offered  to  Plans  directly  and 
through  variable  annuity  contracts 
issued  in  connection  with  ALIAC's 
separate  accounts. 

6.  Aetna  Investment  Services,  Inc. 
(AISI),  Aetna  Financial  Services,  Inc. 
(AFSI),  Aeltus  Capital,  Inc.  (Aeltus 
Capital),  and  Financial  Network 
Investment  Corporation  (FNIC)  are  each 
registered  broker-dealers  with  the  SEC 
and  are  wholly-owned  affiliates  of  ALIC 
and  ALL\C.  ALIC,  ALL\C,  AISI,  AFSI, 
Aeltus  Capital,  and  FNIC  and  their 
successors  (the  Aetna  Companies)  have 


provided  and  will  provide  a  variety  of 
services  to  the  Aetna  Funds. 

7.  In  this  regard,  as  disclosed  in  the 
prospectus  materials  for  each  of  the 
Aetna  Funds,  ALIAC  is  the  investment 
adviser  to  all  of  the  Aetna  Funds.  In 
addition,  ALIAC  provides  other  services 
(the  Secondary  Services)  to  Aetna 
Funds,  including  accoimting, 
shareholder  administration,  sub- 
accounting,  and  other  administrative 
services.  Further  ALIAC  is  the  principal 
underwriter  to  the  Aetna  Variable  Funds 
and  Portfolio  Partners,  Inc.,  and  AISI  is 
the  principal  underwriter  to  the  Aetna 
Series  Funds.  In  this  regard,  it  is 
represented  that  as  principal 
underwriters,  ALIAC  and  AISI 
distribute  Aetna  Fund  shares  on  an 
agency  basis. '  It  is  further  represented 
that  ALIAC  may  engage  affiliated  or 
imaffiliated  sub-advisers  to  the  Aetna 
Funds  from  time  to  time. 

Under  the  terms  of  services 
agreements  between  ALIAC  and  an 
Aetna  Fund,  ALIAC  may  receive 
management  fees  and  fees  for  Secondary 
Services.  In  addition,  ALIAC  or  AISI 
may  receive  sales  commissions  and 
distribution  fees,  including  for  some 
classes  of  shares  issued  by  certain  Aetna 
Funds  12b-l  Fees.-*  It  is  represented  that 
the  prospectus  materials  for  each  of  the 
Aetna  Funds  disclose  whether  such  fees 
are  paid  and  the  basis  under  which  such 
fees  are  paid. 

8.  Aeltus  is  a  wholly-owned 
subsidiary  of  Aeltus  Investment 
Management,  Inc.,  an  affiliate  of  the 
Aetna  Companies.  Aeltus  is  a  limited 
purpose  trust  company  chartered  in  the 
state  of  Connecticut  and  subject  to  the 
regulation  and  control  of  the 
Connecticut  Commissioner  of  Banking. 
Aeltus  may  fi-om  time  to  time  serve  as 
a  nondiscretionary  trustee  to  Plans. 

As  of  August  1,  1997,  Aeltus 
maintains  one  or  more  collective 
investment  funds  that  qualify  for  tax- 
exempt  status  under  the  provisions  of 
the  Code  which  are  offered  to  Plans.**  In 


'  As  it  is  represented  that  AUAC  and  AISI 
distribute  shares  in  Aetna  Funds  on  an  agency 
basis,  and  as  generally  an  Aetna  Fund  would  not 
be  a  parly  in  interest  to  a  Plan,  the  applicant 
maintains  that  a  Plan's  purchase  of  shares  in  an 
Aetna  Fund,  in  and  of  itself,  should  not  involve  any 
prohibitions  under  section  406(a)  of  the  Act. 

••  The  Department  notes  that  the  relief  provided  by 
this  exemption  does  not  preclude  the  receipt  of 
12b-l  Fees  by  Aetna  or  its  affiliates  to  the  extent 
that  the  payment  of  such  12b-l  Fees  cannot  be 
functionally  distinguished  from  the  payment  of  a 
sales  commission  in  connection  with  the  purchase, 
with  plan  assets,  of  securities  issued  by  an  Aetna 
Fund. 

'It  is  represented  that  no  relief  is  requested  or 
required  for  the  investment  by  Plans  in  the 
Investment  Trust.  The  applicants  represent  that  in 
all  cases,  the  decision  to  invest  in  the  Investment 
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additi  )n,  Aeltus  may  maintain  custody 
of,  an<  I  provide  investment  management 
servic  ;s  for,  a  portion  of  the  assets  of  a 
Plan  ii  1  a  single  customer  investment 
trust. ,  ^s  trustee  to  an  Investment  Trust 
(eithei  a  collective  investment  fund  or  a 
single  customer  investment  fund), 
Aeltui  has  discretionary  authority  to 
mana^  e  and  invest  the  assets  of  the  Plan 
invest  id  in  the  hivestment  Trust.* 
Howe'  rer,  it  is  represented  that  Aeltus 
does  D  ot  provide  and  will  not  provide 
invest  nent  advice  (as  described  by 
section  3(21)(A)(ii)  of  the  Act  and  the 
regula  ions  thereunder)  or  otherwise 
have  a  ay  discretionary  authority, 
respoi  sibility,  or  control  with  respect  to 
any  pi  m  assets  not  invested  in  an 
Invest  nent  Trust,  or  in  connection  with 
the  de  :ision  by  a  Plan  to  invest  plan 
assets  in  an  Investment  Trust,  in  an 
Insura  ice  Contract,  or  in  shares  of  an 
Aetna  Fund. 

9.  V  ith  respect  to  any  Plan  that 
partici  pates  in  an  Investment  Trust, 
Aeltus  will  be  a  service  provider  and  a 
fiducii  ry,  pursuant  to  section  3(14)(A) 
and  (B  |  of  the  Act.  The  Aetna 
Compi  inies,  as  service  providers  to 
Plans,  may  also  be  parties  in  interest 
with  rsspect  to  such  Plans,  pursuant  to 
section  3(14)(B)  of  the  Act.  In  addition, 
in  son  e  cases,  one  or  more  of  the  Aetna 
Compi  inies  could  be  deemed  to  be  a 
party  i  n  interest  with  respect  to  a  Plan 
by  virl  ue  of  an  ownership  relationship 
of  sue  I  Aetna  Companies  to  Aeltus, 
pursuint  to  section  3(14)(G),  (H),  and  (1) 
of  the  fVct.  Further,  under  circumstances 
where  a  Sales  Agent  could  be  deemed 
to  pro  'ide  investment  advice,  as 
descri  )ed  in  section  3(21)(A)(ii)  of  the 
Act,  tc  a  Plan  in  connection  with  the 
purchi  ise  by  such  Plan  of  an  Insurance 
Contra  ct  or  the  purchase  of  shares  of  an 
Aetna  Fund,  the  Sales  Agent  may  be 
deemed  to  be  a  fiduciary  to  such  Plan, 
pursw  nt  to  section  3(14)(A)  of  the  Act. 
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Trust  anp,  thereby,  to  engage  Aeltus  to  provide 

management  services  to  the  Plan  would 
by  an  independent  plan  fiduciary.  Further, 
icants  maintain  that  where  the  Investment 
collective  investment  fund  (a  Collective 
potential  violations  of  section  406(a)  or 
Act  in  connection  with  a  plan's 

in  such  Collective  Trust  would  be 
)rovided  that  certain  conditions  are 
pursuant  to  section  40fi(b)(8)  of  the  Act. 
the  applicants  represent  that  any 
in  the  Collective  Trust  by  Plans  will 
with  the  conditions  of  section  408(b)(8)  of 
The  Department  expresses  no  opinion. 
;  to  whether  any  of  the  relevant  provisions 
subpart  B.  of  Title  I  have  been  violated, 
investment  by  Plans  in  the  Investment 
r  as  to  whether  the  conditions  of  section 
have  been  or  will  be  satisfied, 
department  notes  that,  pursuant  to  Section 
>f  this  proposed  exemption,  relief  would 
a  railable  for  the  purchase  by  Aeltus  for  such 
Investment  Trust  of  Insurance  Contracts,  as  defined 
IV(h)  below:  or  of  securities  issued  by  an 


n? 
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Where  one  of  the  Aetna  Companies  is 
a  party  in  interest  to  a  Plan,  then 
purchases  by  such  Plan  of  Insiu^ance 
Contracts  or  purchases  by  such  Plan  of 
shares  of  Aetna  Funds  mpy  be 
prohibited  under  section  406(a)  of  the 
Act.  In  addition  in  the  event  that  a  Sales 
Agent  is  deemed  to  be  providing 
investment  advice  (as  described  in 
section  3(21)(A)(ii)  of  the  Act  and  the 
regulations  thereunder)  to  a  Plan  in 
connection  with  such  Plan's  purchases 
of  Insurance  Contracts  or  purchases  of 
shares  of  Aetna  Funds,  the  receipt  of 
commissions  by  such  Sales  Agents  may 
be  prohibited  under  section  406(b)  of 
the  Act. 

10.  The  applicants  request  relief  from 
these  transactions  because  of  the 
uncertainty  of  the  applicability  of  Class 
Exemptiori  84-24  (PTCE  84-24)  to  the 
transactions.  In  this  regard,  PTCE  84-24 
provides  relief  from  the  prohibitions  of 
sections  406(a)(1)(A)  through  (D)  and 
406(b)  of  the  Act,  and  from  the  taxes 
imposed  by  section  4975  of  the  Code  for 
certain  classes  of  transactions  involving 
purchases  by  plans  of  insurance  or 
annuity  contracts  and  purchases  by 
plans  of  securities  issued  by  registered 
investment  companies,  and  the  receipt 
of  sales  commissions  in  connection 
therewith  by  an  insurance  agent,  broker, 
pension  consultant,  or  investment 
company  principal  underwriter. 
However,  no  relief  is  available  under 
PTCE  84-24,  if  the  insurance  agent, 
broker,  pension  consultant,  or  the 
investment  company  principal 
underwriter  or  its  affiliate  is  a  plan 
trustee,  other  than  a  non-discretionary 
trustee  who  does  not  render  investment 
advice  with  respect  to  any  assets  of  the 
plan.  Even  though,  Aeltus  has 
represented,  that  it  does  not  and  will 
not  provide  investment  advice  or 
exercise  or  have  any  discretionary 
authority  over  whether  a  Plan  purchases 
Insurance  Contracts  or  shares  of  an 
Aetna  Fund,  the  exemption  provided 
under  PTCE  84-24  may  not  be  available 
for  such  purchases  where  the  assets  of 
such  Plan  are  under  management  with 
Aeltus,  as  trustee  of  an  Investment 
Trust. 

Aeltus  has  represented  that  as  of  the 
date  the  application  for  exemption  was 
filed  with  the  Department,  that  the 
transactions  that  are  the  subject  of  this 
proposed  exemption  had  not  occurred. 
However,  it  is  anticipated  that  Plans 
participating  in  the  Investment  Trust 
may  begin  to  purchase  Insurance 
Contracts  or  to  purchase  shares  of  Aetna 
Funds  at  any  time.  Because  the 
applicant  believes  that  PTCE  84-24  may 
not  cover  a  treinsaction  between  a  plan 
and  a  party  in  interest  whose  affiliate 
provides  trustee  services,  other  than 


nondiscretionary  trustee  services  to  the 
Plan,  Aetna  has  requested  an  exemption 
from  section  406(a)  and  (b)  of  the  Act 
with  respect  to  the  proposed 
transactions  and  the  corresponding 
provisions  of  section  4975(c)(1)  of  the 
Code  retroactively  to  August  28,  1997, 
the  date  of  the  filing  of  the  application 
for  exemption. 

1 1 .  In  support  of  their  request  for 
individual  exemption,  Aetna  represents 
that  the  transactions  are  on  terms  which 
are  at  least  as  favorable  to  the  Plan  as 
those  negotiated  at  arm's  length  with  an 
unrelated  party,  and  such  transactions 
are  effected  by  Aetna  or  a  Sales  Agent 
in  the  ordinary  course  of  the  respective 
business  of  such  parties.  With  respect  to 
the  receipt  of  sales  commissions  by 
Aetna  or  a  Sales  Agent  for  the  provision 
of  services  to  a  Plan,  and  in  connection 
with  a  purchase  of  an  Insurance 
Contract  or  securities  issued  by  an 
Aetna  Fund,  the  combined  total  of  all 
fees,  sales  commissions,  and  other 
consideration  received  by  Aetna  or  a 
Sales  Agent  will  not  be  in  excess  of 
"reasonable  compensation"  within  the 
contemplation  of  section  408(b)(2)  and 
(c)(2)  of  the  Act  and  section  4975(d)(2) 
and(d)(10)oftheCode. 

12.  The  applicants  maintain  that  the 
requested  exemption  is  administratively 
feasible.  In  this  regard,  compliance  with 
the  terms  of  the  exemption  is  monitored 
by  an  Independent  Plan  Fiduciary,  so 
that  the  level  of  oversight  required  by 
the  Department  is  minimal.  In  this 
regard,  an  Independent  Plan  Fiduciary 
of  each  Plan  that  participates  in  the 
Investment  Trust  will  receive  notice 
regarding  this  proposed  exemption. 
Further,  the  Aetna  Companies  will 
maintain  records  necessary  to  verify 
compliance  with  the  conditions  of  this 
exemption. 

13.  The  applicants  maintain  that  the 
proposed  exemption  is  in  the  interest  of 
the  Plans  which  participate  in  the 
subject  transactions,  because  Plans  will 
be  able  to  take  advantage  of  the  full 
range  of  insurance  and  investment 
products  offered  by  the  Aetna 
Companies.  For  example,  an 
Independent  Plan  Fiduciary  of  a  defined 
benefit  plan  investing  some  or  all  of  the 
assets  of  such  Plan  in  an  Investment 
Trust  will  also  be  able  to  purchase 
annuities  or  other  insurance  products 
for  the  Plan  from  Aetna. 

14.  The  applicants  maintain  that  the 
proposed  exemption  is  designed  to 
protect  the  rights  and  interests  of  the 
participants  and  beneficiaries  of  the 
Plans.  In  this  regard,  Aetna  is  required 
to  make  certain  disclosures  in  writing 
and  in  a  form  calculated  to  be 
understood  by  a  plan  fiduciary  who  has 
no  special  expertise  in  insurance  or  in 


investment  matters.  Specifically,  before 
a  Plan  purchases  an  Insurance  Contract, 
the  Independent  Plan  Fiduciary  must 
receive  and  acknowledge  the  written 
disclosures,  described  in  Section  Ill(b) 
above  and  must  approve  the  transaction 
on  behalf  of  the  Plan.  Similarly,  before 
a  Plan  purchases  shares  of  an  Aetna 
Fimd,  the  Independent  Plan  Fiduciary 
must  receive  the  disclosures,  described 
in  Section  III(c)  above.  Approval  with 
respect  to  a  Plan's  purchase  of  shares  of 
an  Aetna  Fund  will  be  presumed,  unless 
facts  and  circumstances  indicate  the 
contrary,  if  the  Independent  Plan 
Fiduciary  directs  the  transaction  to 
proceed  after  receiving  the  written 
disclosures  firom  Aetna.  Further,  prior  to 
a  purchase  of  shares  of  an  Aetna  Fund, 
Aetna  must  disclosure  in  a  written 
document  separate  from  the  prospectus 
information  with  respect  to  specific 
types  of  fees  or  expenses  paid  from  the 
assets  of  an  Aetna  Fund,  including 
information  about  the  rate  or  amount  of 
each  fee  or  expense  charged  for  a 
specified  period,. 

If  a  Plan  purchases  additional 
Insurance  Contracts,  Aetna  does  not 
have  to  repeat  the  written  disclosure 
required  under  Section  111(b)(1),  unless 
more  than  three  years  have  passed  since 
such  disclosure  was  made  with  respect 
to  the  same  kind  of  Insurance  Contract, 
or  unless  the  Insurance  Contract  being 
recommended  for  purchase  or  the 
commission  thereto  is  materially 
different  from  that  for  which  the 
approval  was  obtained.  With  respect  to 
additional  purchases  of  Aetna  Fund 
securities,  Aetna  has  represented  that  it 
will  provide  reasonable  advance  notice 
of  any  material  change  to  the  Aetna 
Fund  securities  being  purchased  or  the 
commission  thereto,  and  will  repeat  the 
written  disclosure  required  under 
Section  in{c)(l)(A).  (C).  (D),  and  (E)  at 
least  once  every  three  (3)  years. 

Where  Aeltus  is  a  trustee  other  than 
a  nondiscretionary  trustee  to  a  Plan, 
solely  because  it  serves  as  a  trustee  to 
an  Investment  Trust  in  which  such  Plan 
participates,  the  applicants  maintain 
that  the  proposed  transactions  do  not 
appear  to  involve  the  types  of  abuse  that 
the  Department  intended  to  address  by 
limiting  the  availability  of  PTCE  84-24 
where  a  party  in  interest  or  its  affiliate 
is  a  trustee  to  a  plan.  Specifically, 
notwithstanding  the  fact  that  Aeltus  is 
trustee  to  an  Investment  Trust,  Aeltus  is 
not  acting  as  a  fiduciary  with  discretion 
over  whether  a  Plan  purchases 
Insurance  Contracts  or  shares  of  Aetna 
Funds,  nor  is  Aeltus  in  a  position  to 
improperly  influence  or  control  such 
decision  made  by  the  Independent  Plan 
Fiduciaries. 
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15.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
for  an  exemption  under  section  408(a)  of 
the  Act  and  4975(c)(2)  of  the  Code 
because: 

(a)  Plans  can  take  advantage  of  the  full 
range  of  insurance  and  investment 
products  offered  by  the  Aetna 
Companies; 

(b)  The  transactions  are  effected  by 
Aetna  or  by  a  Sales  Agent  in  the 
ordinary  course  of  business; 

(c)  The  transactions  are  on  terms  at 
least  as  favorable  to  the  Plan  as  an  arm's 
length  transaction  with  an  unrelated 
party  would  be; 

(d)  The  combined  total  of  all  fees, 
sales  commissions,  and  other 
consideration  received  by  Aetna  or  a 
Sales  Agent  for  the  provision  of  services 
to  a  Plan,  and  in  connection  with  the 
proposed  transactions  is  not  in  excess  of 
"reasonable  compensation"  within  the 
contemplation  of  section  408(b)(2)  and 
(c)(2)  of  the  Act  and  section  4975(d)(2) 
and(d)(10)oftheCode; 

(e)  Neither  Aetna  nor  the  Sales  Agent 
is  a  trustee  of  the  Plan  (other  than  a  non- 
discretionary  trustee  who  does  not 
render  investment  advice  with  respect 
to  any  assets  of  the  Plan  or  a  trustee  to 
an  Investment  Trust  which  vdll  not 
purchase  Insurance  Contracts  or 
securities  issued  by  an  Aetna  Fund);  a 
plan  administrator;  a  fiduciary  who  is 
expressly  authorized  in  vm ting  to 
manage,  acquire,  or  dispose  of,  on  a 
discretionary  basis,  those  assets  of  the 
Plan  that  are  or  could  be  invested  in 
Insurance  Contracts,  securities  issued  by 
an  Aetna  Fund,  or  an  Investment  Trust; 
or  an  employer  any  of  whose  employees 
are  covered  by  the  Plan; 

(f)  With  respect  to  the  proposed 
transactions,  Aetna  provides  the 
Independent  Plan  Fiduciary  with 
certain  disclosures  in  wTiting  and  in  a 
form  calculated  to  be  understood  by  a 
plan  fiduciary  who  has  no  special 
expertise  in  insurance  or  investment 
matters;  and  provides  disclosure  in  a 
written  document  separate  from  the 
prospectus  of  information  regarding 
specific  types  of  fees  or  expenses  paid 
from  the  assets  of  an  Aetna  Fund  and 
the  rate  or  amoimt  of  each  fee  or 
expense  charged  for  a  specified  period; 

(g)  Following  receipt  of  the  required 
disclosures  and  prior  to  entering  the 
transaction,  the  Independent  Plan 
Fiduciary  approves  the  transaction  on 
behalf  of  the  Plan;  and 

(h)  Aetna  shall  retain  or  cause  to  be 
retained  certain  records  for  a  period  of 
six  (6)  years  from  the  date  of  any 
transaction  covered  by  this  exemption. 


Notice  to  Interested  Persons 

Because  of  the  large  number  of 
potentially  interested  persons,  the 
applicants  maintain  that  it  is  not 
possible  to  provide  a  separate  copy  of 
the  Notice  of  Proposed  Exemption  (the 
Notice)  to  each  Plan  eligible  to  engage 
in  the  transactions  covered  by  the 
requested  exemption.  In  this  regard 
however,  Aetna  intends  to  provide  in 
writing  by  first-class  mail  to  the 
Independent  Plan  Fiduciary  of  each 
Plan  that  participates  in  an  Investment 
Trust  within  fifteen  (15)  days  of  the  date 
of  publication  of  the  Notice  in  the 
Federal  Register,  a  copy  of  the  Notice, 
as  published  in  the  Federal  Register. 
and  a  copy  of  the  supplemental 
statement,  as  required,  pursuant  to  29 
CFR  2570.43(b)(2).  The  notification  will 
inform  such  interested  persons  of  their 
right  to  comment  and/or  request  a 
hearing  within  thirty  (30)  days  of  receipt 
of  a  copy  of  the  Notice. 

Apart  from  the  notification  described 
in  the  paragraph  above,  the  applicants 
represent  that  the  only  practical  form  of 
providing  notice  to  interested  persons  is 
by  means  of  publication  of  the  Notice  in 
the  Federal  Register. 
FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-6883  (This  is  not  a 
toll-free  number.) 

UNOVA,  Inc.  (UNOVA),  Located  in 
Beverly  Hills,  California 

(Application  Nos.  D-10663  and  D-10664) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
PR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply,  as  of  December  17, 
1998,  to:  (1)  the  acquisition  by  the 
UNOVA,  Inc.  Pension  Plan  and  the 
Landis  Tool  Pension  Plan  (collectively, 
the  Plans)  of  certain  improved  real 
property  (the  Property)  from  an 
uiu-elated  party  for  a  sales  price  of 
$15,250,000  (the  Purchase);  and  (2)  the 
leasing  of  a  portion  of  the  Property  (the 
Lease)  by  the  Plans  to  UNOVA,  a  party 
in  interest  with  respect  to  the  Plans, 
provided  that  the  following  conditions 
are  satisfied: 

(a)  The  Plans  paid  an  amount  for  the 
Property  which  was  no  more  than  the 
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he  Plans'  independent  fiduciary 
determined  that  the  Purchase  and 
are  appropriate  for  the  Plans  and 
best  interests  of  the  Plans' 
ants  and  beneficiaries;  and 
e  Plans'  independent  fiduciary 
I  lonitor  the  Lease,  as  well  as  the 
condi  tions  of  this  proposed  exemption 
(if  gnnted),  and  will  take  whatever 
actioi  is  are  necessary  to  safeguard  the 
interests  of  the  Plans  throughout  the 
on  of  the  Lease. 

DATE:  This  proposed 
exembtion,  if  granted,  will  be  effective 
as  of  December  17,  1998. 


Sumi  lary  of  Facts  and  Representations 

1.  UNOVA  is  an  industrial 
automation,  automated  data  collection, 

r  lobile  computing  company  located 
Be/erly  Hills,  California.  The  Plans 
consist  of  the  UNOVA,  Inc.  Pension 
md  the  Landis  Tool  Pension  Plan. 

\  INOVA,  Inc.  Pension  Plan  is  a 
definsd  benefit  plan  which  had  7,425 

cipants  and  approximately 
$263  299,725  in  total  assets,  as  of 
Sept<  mber  30,  1998.  The  Landis  Tool 
Pens:  on  Plan,  which  covers  the 
emplayees  of  the  Landis  Tool  and 
Gardier  Machine  divisions  of  UNOVA, 
is  a  d  efined  benefit  plan  which  had 
l,32f  participants  and  approximately 
$61, C  67,477  in  total  assets,  as  of 
September  30,  1998. 

he  Property  is  located  at  21900 
Burbknk  Boulevard  in  Los  Angeles, 
Calif  )mia.  The  Property  consists  of  a 


2.15  acre  lot  improved  by  a  three-story 
multi-tenant  office  building  having 
89,203  square  feet  of  rental  space.  The 
Plans  purchased  the  Property  from  the 
Variable  Annuity  Life  Insurance 
Company,  a  party  unrelated  to  the 
Plans,  for  $15,250,000  on  December  17, 
1998. 

After  the  Purchase,  a  portion  of  the 
Property's  $15,250,000  total  asset  value 
(the  Property's  Value)  was  allocated  to 
each  of  the  Plans  (the  Allocation).  The 
Allocation  apportioned  approximately 
81%  of  the  Property's  Value,  or 
approximately  $12,378,936,  to  the 
UNOVA,  Inc.  Pension  Plan,  and 
approximately  19%  of  the  Property's 
Value,  or  approximately  $2,871,064,  to 
the  Landis  Tool  Pension  Plan.  The 
Allocation  was  made  for  the  purpose  of 
ensuring  that  the  interest  in  the  Property 
owned  by  each  Plan  represented  the 
exact  same  percentage  of  each  Plan's 
overall  assets  at  the  time  of  the 
Allocation.  As  a  result,  at  the  time  the 
Allocation  was  made,  the  Property 
comprised  approximately  4.7%  of  the 
Landis  Tool  Pension  Plan's  assets  and 
approximately  4.7%  of  the  UNOVA,  Inc. 
Pension  Plan's  assets. 

3.  After  the  Purchase,  the  Plans  leased 
a  portion  of  the  Property  to  UNOVA, 
effective  as  of  December  17, 1998  (i.e. 
the  Lease).  The  leased  portion  of  the 
Property  comprises  the  entire  third  floor 
of  the  Proper^  or  32,314  square  feet  (i.e. 
the  Leased  Space).  Thus,  the  Leased 
Space  represents  approximately  36.2% 
of  the  Property's  total  square  feet  of 
rental  space. 

According  to  the  terms  of  the  Lease, 
the  base  rent  paid  by  UNOVA  is  $17.32 
per  square  foot  annually.  Under  the 
Lease,  UNOVA  is  required  to  reimbm-se 
the  Plans  for  all  of  the  expenses  the 
Plans  incur  through  UNOVA's  leasing  of 
the  Property.  The  expenses  to  be  paid  to 
the  Plans  by  UNOVA,  as  lessee,  are 
$7.88  per  square  foot  annually,  subject 
to  future  adjustments  each  year  based 
on  the  Plans'  actual  annual  expenses.^ 
As  a  result,  the  total  amoimt  of  rental 
income  that  the  Plans  are  entitled  to 
receive  from  UNOVA  in  the  first  year  of 
the  Lease  is  $814,312.80,  or  $25.20  per 
square  foot  annually.  The  applicant 
states  that  this  amount  represents  the 
fair  market  value  for  the  Leased  Space, 
in  accordance  with  rents  currently  being 
charged  for  similar  properties  in  the 


'  In  the  event  that  UNOVA  incurs  an  actual 
annual  expense  in  excess  of  $7.88  per  square  foot, 
UNOVA  will  reimburse  the  Plans  the  full  amount 
of  the  excess  expense.  After  a  year  in  which 
UNOVA  incurs  an  excess  expense,  the  following 
year's  annual  expense  amount  will  be  adjusted 
upward  to  reflect  the  actual  amount  paid  in  the 
previous  year.  This  formula  will  be  continued  in 
subsequent  years. 


local  real  estate  market  (see  discussion 
in  Paragraphs  7  emd  8  below). 

4.  The  Lease  is  for  an  initial  term  of 
ten  years.  The  Lease  requires  the  Plans 
to  reimburse  UNOVA  $20.00  per  square 
foot  for  UNOVA's  expenses  relating  to 
UNOVA's  installation  as  a  tenant  (the 
Reimbursement).*  In  this  regard,  the 
applicant  represents  that  leases  for 
properties  similar  to  the  Leased  Space 
typically  contain  reimbursement 
provisions  similar  to  the 
Reimbursement.  The  duration  of  the 
Lease  may  be  extended  upon  written 
notice  by  UNOVA  to  the  Plans  at  least 
three  months  prior  to  the  expiration  of 
the  Lease's  initial  term  or  the  Lease's 
three  renewal  terms  (the  Renewals).  In 
each  instance,  the  Renewal  will  be  for 
an  additional  five  years  and  will  be 
subject  to  the  approval  of  an 
independent  qualified  fiduciary  (see 
Paragraphs  8,  9,  and  10  below).  As  part 
of  such  approval,  the  independent 
fiduciary  must  determine  that  the  Lease 
payments  will  equal  the  current  fair 
market  rental  value  of  the  Leased  Space 
and  that  all  of  the  other  conditions  of 
the  Lease  will  remain  in  the  best  interest 
and  protective  of  the  Plans. 

5.  The  applicant  states  that  an 
independent  qualified  real  estate 
appraiser  will  determine  the  fair  meuket 
rental  value  of  the  Leased  Space  every 
three  years.  If  the  independent  appraiser 
determines  that  the  fair  market  value  of 
the  Leased  Space  is  greater  than  the 
$25.20  per  square  foot  per  year  as 
specified  in  Uie  Lease,  UNOVA  will  be 
required  to  pay  a  new  rental  rate  equal 
to  the  fair  market  rental  value  of  the 
Leased  Space.  However,  under  no 
circumstances  will  a  new  rental  rate  be 
reduced  below  the  initial  rental  rate. 
Thus,  in  accordance  with  this 
procediu-e,  all  rents  paid  by  UNOVA 
will  be  no  less  than  the  greater  of 
$814,312.80  per  year,  as  provided  for  in 
the  Lease,  or  the  fair  market  rental  value 
of  the  Leased  Space  as  determined  every 
three  years  by  the  independent  qualified 
appraiser. 

Additionally,  the  amount  of  rent  the 
Plans  receive  from  UNOVA  will 
periodically  be  adjusted  (the 
Adjustments)  to  reflect  increases  in  the 


"The  Department  expresses  no  opinion  in  this 
proposed  exemption  as  to  whether  the  expenses 
incurred  by  the  Plans  relating  to  the  tenant 
improvements  made  to  the  Leased  Space  on  behalf 
of  UNOVA  would  violate  any  provision  of  Part  4 
of  Title  I  of  the  Act.  In  this  regard,  the  Department 
notes  that  section  404(a)  of  the  Act  requires,  among 
other  things,  that  plan  fiduciaries  act  prudently  and 
solely  in  the  interest  of  the  plan's  participants  and 
beneficiaries  when  making  investment  decisions  on 
behalf  of  a  plan.  In  addition,  section  404(a)  of  the 
Act  requires  that  plan  fiduciaries  act  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  and  defraying  the 
reasonable  expenses  of  administering  the  plan. 
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Consuftier  Price  Index  (CPI).  The  first 
Adjustment  will  occur  after  the  Lease 
has  been  in  effect  for  five  years.  At  that 
time,  the  actual  rental  rate  for  the 
Leased  Space  will  be  increased  by  a 
percentage  equal  to  90%  of  the 
percentage  increase  in  the  CPI  during 
that  period.  Thereafter,  additional 
Adjustments,  which  will  be  calculated 
in  the  same  manner  as  the  first 
Adjustment,  will  occur  at  five  year 
intervals  upon  any  Renewal. 

6.  The  Property  has  been  appraised 
(the  Appraisal)  by  Eric  Stucky,  MAI  (the 
Appraiser),  a  certified  appraiser  for  CB 
Richard  Ellis,  Inc.  Appraisal  Services, 
an  independent  real  estate  appraisal 
company  located  in  Los  Angeles, 
California.  The  Appraiser  considered 
both  the  sales  comparison  approach  and 
the  income  capitalization  approach  to 
value  the  Property.  However,  the 
Appraiser's  conclusions  were  based  on 
the  income  capitalization  approach.  The 
Appraiser  concluded  that  the  Property 
had  a  fair  market  value  of  $15,600,000, 
as  of  August  13,  1998. 

The  Appraiser  additionally  analyzed 
the  fair  market  rental  rate  of  the  Leased 
Space  and  the  Reimbursement  provision 
of  the  Lease.  The  Appraiser's  analysis 
involved  reviewing  recent  leases  in  the 
Property,  analyzing  rental  rates  of 
recently  leased  properties  similar  to  the 
Leased  Space,  and  interviewing  market 
participants.  After  this  analysis,  the 
Appraiser  concluded  that  the  Leased 
Space's  initial  rental  rate  of  $25.20  per 
square  foot  annually  represented  the 
ciurent  fair  market  value  of  the  Leased 
Space.  The  Appraiser  additionally 
concluded  that  the  Reimbursement  was 
within  the  range  of  allowances  for 
tenant  reimbursement  foimd  in  leases 
involving  properties  similar  to  the 
Leased  Space. 

7.  The  Appraisal  was  reviewed  by 
Andrew  Minstein  and  Phil  Gottfried 
(the  Reviewers),  each  a  certified  real 
estate  appraiser  for  AGM  and  Associates 
(AGM).  an  independent  appraisal 
company.  The  Reviewers  represent  that 
they  have  no  financied  interest  in  the 
Property.  Upon  their  review  of  the 
Appraisal,  the  Reviewers  concluded  that 
the  Appraiser's  valuation  of  the 
Property  was  reasonable.  In  addition, 
the  Reviewers  represent  that  the  rental 
rate  to  be  paid  by  UNOVA  for  the 
Leased  Space  during  the  first  year  of  the 
Lease  is  at  the  high  end  of  the  range  of 
rents  currently  being  paid  for  similar 
properties  in  the  local  real  estate 
market. 

8.  UNOVA  represents  that  Harvey  A. 
Bookstein  of  Roth  Bookstein  &  Zaslow, 
LLP  (Roth  Bookstein  &  Zaslow)  located 
in  Los  Angeles,  California,  was 
appointed  on  August  21,  1998,  to  serve 


as  the  Plans'  independent  fiduciary  with 
respect  to  the  Purchase  and  Lease.  Mr. 
Bookstein  has  been  a  Certified  Public 
Accountant  for  over  25  years.  Mr. 
Bookstein  states  that  he  is  experienced 
and  knowledgeable  in  matters 
concerning  real  estate  and  qualified 
retirement  plans. 

Mr.  Bookstein  states  further  that  he  is 
unrelated  to  both  the  Plans  and 
UNOVA.  hi  this  regard,  Mr.  Bookstein 
represents  that  throughout  the  duration 
of  the  Lease  and  any  of  the  Renewals 
thereof.  Roth  Bookstein  and  Zaslow  will 
receive  less  than  one  percent  of  its 
annual  gross  income  from  any  of  the 
parties  involved  in  the  proposed 
transaction.  Mr.  Bookstein  has 
acknowledged  his  duties,  liabilities  and 
responsibilities  as  a  fiduciary  for  the 
Plans  for  purposes  of  the  subject 
transactions. 

9.  In  order  to  ensure  that  the  Purchase 
and  Lease  were  in  the  best  interest  of 
the  Plans,  Mr.  Bookstein: 

(a)  Reviewed  the  terms  of  the 
Purchase  and  Lease  to  determine 
whether  the  transactions  would  be  at 
least  as  favorable  to  the  Plans  as  those 
terms  and  conditions  which  would  exist 
in  similar  transactions  between 
unrelated  parties; 

(b)  Confirmed  that  the  Purchase  and 
Lease  conformed  to  the  diversification 
and  investment  objectives  of  the  Plans; 

(c)  Reviewed  the  terms  of  the  Lease, 
including  the  provisions  relating  to  the 
initial  rental  rate,  the  Reimbursement, 
the  Renewals,  and  the  Adjustments,  to 
confirm  that  the  terms  and  conditions  of 
the  Lease  would  be  in  the  best  interests 
of  the  Plans  and  their  participants  and 
beneficiaries; 

(d)  Compared  the  terms  and 
conditions  of  the  Lease,  including  the 
provisions  relating  to  the  initial  rental 
rate,  the  Reimbursement,  the  Renewals, 
and  the  Adjustments,  to  the  terms  and 
conditions  of  arm's-length  leases 
involving  similar  properties,  to  ensure 
that  the  overall  investment  return  that 
the  Plans  will  receive  from  the  Lease 
will  be  comparable  to  the  overall 
investment  retimi  for  similar  leases 
involving  unrelated  parties: 

(e)  Confirmed  that  the  Lease  reflected 
the  current  fair  market  rental  rate  for  the 
Leased  Space  at  the  time  of  the 
transaction,  as  determined  by  an 
independent  qualified  appraiser;  and 

(f)  Confirmed  that  the  Pmxhase  and 
Lease  would  be  in  the  best  interests  of 
the  Plans'  participants  and  beneficiaries. 

10.  Mr.  Bookstein  represents  that  he 
completed  an  analysis  of  the  Purchase 
and  Lease  (the  Analysis)  prior  to  the 
date  in  which  the  Plans  and  UNOVA 
entered  into  the  transactions. 


Mr.  Bookstein  states  that  after 
conducting  the  Analysis,  he  determined 
that  such  transactions  were  in  the  best 
interests  of  the  Plans'  participants  and 
beneficiaries.  In  addition,  Mr.  Bookstein 
determined  that  the  terms  and 
conditions  of  the  Lease  would  be  at  least 
as  favorable  to  the  Plans  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Mr.  Bookstein  additionally  analyzed 
the  overall  investment  portfolio  of  the 
Plans  (the  Investment  Analysis)  prior  to 
the  transactions.  Upon  completion  of 
the  Investment  Analysis,  Mr.  Bookstein 
determined  that  the  Purchase  and  Lease 
would  be  consistent  with  the  Plans' 
investment  objectives  and  policies. 

Mr.  Bookstein  also  prepared  a  net 
present  value  (NPV)  analysis  (the  NPV 
Analysis)  of  the  Lease.  ^  Mr.  Bookstein 
represents  that  his  analysis  involved 
comparing  the  NPV  of  the  Lease  to  the 
NPV  of  leases  that  pre-dated  the  Plan's 
purchase  of  the  Property.  Mr.  Bookstein 
represents  that  this  comparison 
included  using  a  discount  rate  of  10 
percent  (which  operates  as  the  rate  of 
return  objective)  and  deducting  from  the 
income  stream  all  expenses  related  to 
such  leases  and  their  proportionate 
share  of  the  Property's  expenses  to  the 
extent  that  these  expenses  exceeded 
those  of  thefr  base  year.  Mr.  Bookstein 
represents  that  the  results  of  the  NPV 
Analysis  is  consistent  with  his 
conclusion  that  the  terms  and 
conditions  of  the  Lease  are  in  the  best, 
interests  of  the  Plan,  'o 

Mr.  Bookstein  represents  that  he  will 
monitor  the  Lease  throughout  its 
duration,  as  well  as  the  conditions  of 
this  proposed  exemption  (if  granted), 
and  will  take  whatever  action  is 
necessary  to  protect  the  Plans'  rights 
under  the  Lease  and  safeguard  the 
interests  of  the  Plans.  Additionally,  Mr. 
Bookstein  represents  that  he  will  ensure 
that  the  Plans'  rental  income  from  the 
Lease,  or  upon  any  Renewal,  reflects  the 
Leased  Space's  fair  market  rental  value 
at  the  time.  Mr.  Bookstein  further 
represents  that  the  Plans  will  not  enter 
into  any  Renewals  without  his  approval. 

11.  The  Applicant  represents  that  in 
the  event  of  a  termination  of  Mr. 


'  The  NPV  is  the  difference  between  the  present 
value  of  all  expected  investment  benefits  (or 
positive  cash  flows),  and  the  present  value  of 
capital  outlays  (or  negative  cash  flows),  over  the 
entire  period  of  the  investment. 

">  In  this  regard,  the  Mr.  Bookstein's  conclusioiu 
with  respect  to  the  NPV  Analysis  depends  on  the 
fact  that  the  current  rental  rate  being  charged  to 
UNOVA  represents  the  fair  market  value  of  the 
Leased  Space,  and  that  there  will  be  appropriate 
readjustments  to  the  rent  to  reflect  any  uicreases  in 
the  fair  market  rental  value  of  the  Leased  Space  at 
least  once  every  three  years  by  an  independent 
appraiser. 
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Books  ein's  appointment  as 
indep(  ndent  fiduciary  to  the  Plans  with 
respec  t  to  the  Lease,  any  successor  to 
Mr.  Be  okstein  will  have  responsibilities, 
indep(  ndence  and  experience  similar  to 
those  described  in  Paragraphs  8.  9.  and 
10  abcve.  In  this  regard,  the  Applicant 
states  hat  if  it  becomes  necessary  to 
appoii  it  a  successor  independent 
fiducii  iry  (the  Successor)  to  replace  Mr. 
Books  ein.  a  letter  will  be  sent  to  the 
Depari  ment  at  least  thirty  (30)  days 
prior  t3  the  appointment.  The  letter  will 
specif '  that  the  Successor  has 
respoi  sibilities,  experience  and 
independence  similar  to  those  of  Mr. 
Booksjein.  If  the  Department  does  not 
object  to  the  Successor,  the  new 
appoii  itment  will  become  effective  on 
the  30  h  day  after  the  Department 
receiv  (s  such  letter. 

12.  In  summary,  UNOVA  represents 
that  tlJe  subject  transactions  satisfy  the 
statutcjry  criteria  contained  in  section 
408(a)jof  the  Act  for  the  following 
reasoiK: 

(a)  'ihe  Plans  paid  an  amount  for  the 
Prope:  ty  which  was  no  more  than  the 
fair  mi  irket  value  of  the  Property  at  the 
time  at  the  Piuchase; 

fb)  Xhe  interest  in  the  Property  owned 
Plan  represented  no  more  than 
the  value  of  either  Plan's  total 
t  the  time  of  the  Purchase; 
he  Property  and  the  Leased  Space 
nted  no  more  than  15%  of  the 
f  either  Plan's  total  assets  at  the 
time  ojf  the  transactions  and  will  remain 
less  th  an  that  percentage  throughout  the 
durati  )n  of  the  Lease; 

(d) '  'he  terms  and  conditions  of  the 
Lease  ire,  and  will  remain,  at  least  as 
favora  jle  to  the  Plans  as  those 
obtain  able  in  an  arm's-length 
transa  :tion  with  an  unrelated  party; 

(e) '  he  fair  market  rental  value  of  the 
Leasee  Space  has  been,  and  every  three 
years  i  luring  the  Lease  will  continue  to 
be,  de  ermined  by  a  qualified, 
indepi  indent  appraiser; 

(f)  1  he  amount  of  rent  paid  by 
UNO\  A  to  the  Plans  for  the  Leased 
Space  throughout  the  duration  of  the 
Lease  will  be  no  less  than  the  greater  of 
the  in  tial  rent  paid  by  UNOVA  or  the 
fair  m  u'ket  rental  value  of  the  Leased 
Space  as  determined  every  three  years 
by  a  q  ialified  independent  appraiser; 

(g)  I  ir.  Bookstein,  as  the  Plans' 
indep  mdent  fiduciary',  has  determined 
that  tl  e  transactions  are  appropriate  for 
the  PI  ms  and  in  the  best  interests  of  the 
Plans'  participants  and  beneficiaries; 
and 

(h)  At.  Bookstein,  as  the  Plans' 
indep  mdent  fiduciary,  will  monitor  the 
Lease,  as  well  as  the  conditions  of  this 
proposed  exemption  (if  granted),  and 
will  ti  ke  whatever  actions  are  necessary 


by  eai 
15% 
assets 
(c) 
reprei 
value 


to  safeguard  the  interests  of  the  Plans 

under  the  Lease. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  J.  Motta  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll  free  number). 

Daniel  N.  Cunningham  IRA  (the 
Cunningham  IRA);  Sidney  B.  Cox  IRA 
(the  Cox  IRA)  (collectively,  the  IRAs), 
Located  in  Fresno,  California 

[Exeqiption  Application  Numbers:  D-10723 
and  D-10724] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570.  Subpart  B  (55  FR  32836.  August 
10.  1990).  If  the  exemption  is  granted, 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  purchase  (the  Purchase)  by  each 
IRA  ' '  of  certain  shares  of  Clovis 
Community  Bank  common  stock  (the 
Stock)  from  Mr.  Daniel  N.  Cunningham 
and  Mr.  Sidney  B.  Cox  (the  Accoimt 
Holders),  disqualified  persons  with 
respect  to  the  IRAs,  provided  that  the 
following  conditions  are  met: 

(a)  The  Purchase  of  the  Stock  by  each 
IRA  is  a  one-time  transaction  for  cash; 

(b)  Each  IRA  purchases  the  Stock  for 
a  price  not  exceeding  the  fair  market 
value  of  the  Stock  at  the  time  of  each 
Piirchase; 

(c)  The  terms  and  conditions  of  each 
Purchase  are  at  least  as  favorable  as 
those  available  in  an  arm's  length 
transaction  with  an  unrelated  third 
party; 

(d)  Each  IRA  does  not  pay  any 
commissions  or  other  expenses  in 
connection  with  each  Purchase; 

(e)  The  IRA  assets  invested  in  the 
Stock  do  not  exceed  25%  of  the  total 
assets  of  each  IRA  at  the  time  of  the 
transaction;  and 

(f)  Each  IRA,  at  all  times,  will  hold 
less  than  one  percent  (1%)  of  the 
outstanding  shares  of  the  Stock. 

Effective  Date:  If  this  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  as  of  April  X,  1999. 

Summary  of  Facts  and  Representations 

1.  The  applicants  describe  the 
Account  Holders,  their  holdings  of  the 
Stock,  and  the  IRAs  as  follows: 

(a)  Daniel  N.  Cunningham  currently 
serves  on  the  Board  of  Directors  of 


' '  Because  each  IRA  has  only  one  participant, 
there  is  no  jurisdiction  under  29  CFR  §  2510.3-3(b). 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


Clovis  Community  Bank  (Clovis). 'As  of 
December  31, 1998.  he  held  96.494 
shares  (48,851  directly  and  47,643 
indirectly)  in  his  individual  capacity. 
The  Cunningham  IRA  is  an  individual 
retirement  account,  trusteed  by  Wheat 
First  Union,  established  under  Code 
section  408(e).  As  of  September  30. 
1998.  the  IRA  held  assets  valued  at 
$1,483,007. 

(b)  Sidney  B.  Cox  currently  serves  on 
the  Board  of  Directors  at  Clovis.  As  of 
December  22, 1998.  he  held  12,522 
shares  in  his  individual  capacity.  The 
Cox  IRA  is  an  individual  retirement 
account,  trusteed  by  Smith  Barney, 
established  imder  Code  section  408(e). 
As  of  September  30, 1998,  the  IRA  held 
assets  valued  at  $195,819.37. 

2.  The  Stock  consists  of  shares  issued 
by  Clovis.  Clovis  is  a  California  state- 
licensed  bank  with  deposit  accounts 
insured  by  the  Federal  Deposit 
Insurance  Corporation  (the  FDIC). 
Clovis  is  subject  to  the  regulation, 
supervision  and  periodic  examination 
by  the  California  Department  of 
Financial  Institutions  and  the  FDIC. 
Clovis  is  not  a  member  of  the  Federal 
Reserve  system,  but  is  nevertheless 
subject  to  certain  regulations  relating 
thereto. 

3.  The  Stock  is  common  stock  with  no 
par  value  and  the  only  class  authorized 
in  the  Clovis  articles  of  incorporation. 
Currently,  there  are  1.069,067  shares 
outstanding.  The  Stock  is  not  listed  on 
any  exchange,  nor  is  it  listed  with 
NASDAQ.  Trading  of  the  Stock  is 
limited  in  volume  with  transactions 
coordinated  between  buyers  and  sellers 
utilizing  brokers.  Bid  and  asked  prices 
for  the  Stock  are  quoted  weekly  in  "The 
Fresno  Bee"  and  the  National  Daily 
Quotation  Service's  "pink  sheets."  '^ 

4.  The  applicants  request  an 
exemption  for  the  Purchase  of  the  Stock 
by  each  individual  IRA  from  its 
respective  participant.  Each  Account 
Holder  serves  on  the  Board  of  Directors 
of  Clovis  '^  and  has,  in  the  past,  been 
granted  options  to  purchase  shares  of 
the  Stock.  Each  Account  Holder  has 
exercised  such  options  and  proposes 
selling  these  newly  acquired  shares  to 
his  respective  IRA.  Sidney  Cox  proposes 
selling  to  the  Cox  IRA  the  lesser  of  (1) 
2.530  shares  or  (2)  an  amount  not 
exceeding  25%  of  the  total  assets  of  the 


•3  As  of  April  2. 1999,  the  Bid  price  was  S2IV2 
and  the  .\sk  price  was  S23. 

"The  applicants  state  that  Mr.  Cunningham's 
and  Mr.  Cox's  appointments  to  the  Board  of 
Directors  of  Clovis  and  their  continuing  service 
thereon  is  not  in  any  way  related  to  the  acquisition 
and  holding  of  the  Stock  by  their  IRAs.  In  addition, 
the  applicants  represent  that  the  purchase  of  the 
Stock  by  the  IRAs  will  not  enable  Mr.  Cunningham 
or  Mr.  Cox  to  achieve  any  personal  financial 
objectives  unrelated  to  the  interests  of  the  IRAs. 
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Cox  IRA.  Daniel  Cunningham  proposes 
selling  9,000  shares  to  the  Cunnineham 
IRA. 

5.  The  applicants  represent  that  each 
IRA  will  pay  no  commissions  or  other 
expenses  in  connection  with  the 
Purchase.  The  Piu-chase  will  involve  a 
one-time  transaction  for  cash.  Each  IRA 
will  pay  a  share  price  based  on  the 
average  of  the  highest  ciurent 
independent  bid  and  lowest  current 
independent  offer  as  of  the  close  of  the 
business  day  preceding  the  proposed 
Purchase,  on  the  basis  of  a  reasonable 
inquiry  from  at  least  three  broker- 
dealers  or  pricing  services  independent 
of  Clovis.  The  applicants  further 
represent  that  the  Stock  will  not  exceed 
25%  of  the  value  of  the  assets  of  each 
IRA  at  the  time  of  the  proposed 
transaction.  Finally,  the  applicants  state 
that  each  IRA  at  all  times  will  hold  less 
than  one  percent  (1%)  of  the 
outstanding  number  of  Clovis  shares. 

6.  The  applicants  represent  that  the 
proposed  transactions  are  feasible  in 
that  each  transaction  will  involve  a  one- 
time transaction  for  cash.  Furthermore, 
the  applicants  state  the  proposed 
transactions  will  be  in  the  best  interests 
of  each  IRA  in  that  the  Purchases  will 
enable  each  IRA  to  invest  in  a  promising 
security  at  fair  market  value  without 
incurring  any  commissions.  Finally,  the 
applicants  represent  that  the 
transactions  will  be  protective  of  the 
rights  of  each  participant  because,  at  the 
time  of  the  transaction,  the  investment 
will  not  exceed  25%  of  the  assets  of 
each  IRA. 

7.  In  simmiary,  the  applicants 
represent  that  the  proposed  transactions 
satisfy  the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because:  (a)  The 
Purchase  of  the  Stock  by  each  IRA  will 
be  a  one-time  transaction  for  cash;  (b) 
Each  IRA  will  purchase  the  Stock  for  a 
price  not  exceeding  the  fair  market 
value  of  the  Stock  at  the  time  of 
Purchase;  (c)  The  terms  and  conditions 
of  each  Purchase  will  be  at  least  as 
favorable  as  those  available  in  an  arm's 
length  transaction  with  an  unrelated 
third  party;  (d)  Each  IRA  will  not  pay 
any  commissions  or  other  expenses  in 
connection  with  each  Purchase;  (e)  The 
IRA  assets  invested  in  the  Stock  will  not 
exceed  25%  of  the  total  assets  of  each 
IRA  at  the  time  of  the  transaction;  and 
(f)  Each  IRA,  at  all  times,  will  hold  less 
than  one  percent  (1%)  of  the 
outstanding  shares  of  the  Stock. 
NOTICE  TO  INTERESTED  PERSONS:  Because 
the  applicants  are  the  only  participants 
in  the  IRAs,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  (the  Notice)  to 
interested  persons.  Comments  and 


requests  for  a  hearing  are  due  thirty  (30) 

days  after  publication  of  the  Notice  in 

the  Federsd  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  Scott  Frazier,  telephone  (202) 

219-8881.  (This  is  not  a  toll-free 

number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  m  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fiirthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 


exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  7th  day  of 
May,  1999. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

IFR  Doc.  99-12101  Filed  5-12-99;  8:45  am) 

BILUNQ  CODE  4S10-22-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Preservation; 
Meeting 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  announces  a 
meeting  of  the  Advisory  Committee  on 
Preservation. 

DATES:  June  8,  1999,  from  9  a.m.  to  4 
p.m. 

ADDRESSES:  The  National  Archives  at 
College  Park.  8601  Adelphi  Rd.,  College 
Park,  MD  20740-6001.  lecttu-e  rooms  B 
andC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Calmes,  301-713-7403. 

The  agenda  for  the  meeting  will  be 
Preserving  the  Zapruder  Film:  A 
Technical  Discussion. 

1 .  Ciurent  physical  condition  of  the 
original  as  baseline 

2.  Storage  and  preservation  of  the 
original 

3.  Reproduction  options 

This  meeting  wrill  be  open  to  the 
pubhc.  However,  seating  may  be 
limited. 

Dated:  May  7,  1999. 
Mary  Ann  Hadyka, 

Committee  Management  Officer. 

[PR  Doc.  99-12104  Filed  5-12-99;  8:45  am) 

BILUNG  CODE  7515-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for 
Administration  of  Site  Visit  ActivMies 

AGENCY:  National  Endowment  for  the 
Arts,  NFAH. 

ACTKM:  Notification  of  availability. 

SUMMARY:  The  National  EndowTnent  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  assist  its  Theater  and 
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Music  il  Theater  discipline  in  the 
admiqistration  and  coordination  of 

and  administration  evaluations 
applicants.  These  evaluations 
pared  by  consultants  as  the  result 
visits,  and  serve  to  provide 
information  about  theater  and 
theater  grant  applicants, 
ibilities  of  the  recipient  of  the 
Coopei-ative  Agreement  will  include 
coordi  nating  schedules  and 
assign  nents,  disbursing  payments  to 
tants,  maintaining  records,  and 
prepai  ing  and  submitting  administrative 
report !.  Applicants  for  this  Cooperative 
Agreei  nent  must  be  knowledgeable  of 
th(  fater  and  musical  theater  fields 
d(  monstrate  planning  and 
organi  zational  skills  and  experience, 
interested  in  receiving  the 
licit^tion  package  should  reference 
Solicitation  PS  99-03  in  their 
request  and  include  two  (2)  self- 
addre!  sed  labels.  Verbal  requests  for  the 
Solicilation  will  not  be  honored. 

Program  Solicitation  PS  99-03  is 
led  for  release  approximately 
,  1999  with  proposals  due  on 
June  2^,  1999. 

SES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts.  Grants  & 
Contracts  Office,  Room  618,  1100 
Penns  dvania  Ave.,  NW,  Washington, 
DC  20  i06. 
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RiRTHER  INFORMATION  CONTACT: 

ia|n  Hununel,  Grants  &  Contracts 

National  Endowment  for  the 
ftoom  618,  1100  Permsvlvania 
JW,  Washington,  DC  20506  (202/ 


5182). 
Williai  1 1.  Hummel, 

Coordi  lator.  Cooperative  Agreements  and 
Contra  :ts. 


Do; 


[FR 
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99-12128  Filed  5-12-99;  8:45  am] 

C00€  7537-01 -HI 


NATIC  NAL 


ARTS 


FOUNDATION  ON  THE 
AND  THE  HUMANITIES 


Natior  lal  Endowment  for  the  Arts 

Leadership  Initiatives  Advisory  |>anel 

Pursuant  to  Section  10(a)(2)  of  the 
Feden  ,1  Advisory  Committee  Act  (Pub. 
L.  92-163),  as  amended,  notice  is  hereby 
given  iiat  a  meeting  of  the  Leadership 
Initiat  ves  Panel  (ArtsREACH  category) 
the  Nc  tional  Council  on  the  Arts  will  be 
held  on  June  15-18,  1999.  The  panel 
will  n  eet  from  9:00  a.m.  to  5:30  p.m.  on 
June  15,  from  9:00  a.m.  to  6:00  p.m.  on 
June  16  and  17,  and  from  9:30  a.m.  to 
12:00  a.m.  on  June  18,  in  Room  708  at 
the  Ni  ncy  Hanks  Center,  1100 
Penns  yflvania  Avenue,  NW,  Washington, 
DC,  2(  1506.  A  portion  of  this  meeting. 


from  9:00  a.m.  to  12:00  p.m.  on  June  18, 
will  be  open  to  the  public  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  5:30  p.m.  on 
June  15th  and  from  9:00  a.m.  to  6:00 
p.m.  on  January  16th  and  17th,  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14,  1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AcCessAbility,  National 
Endovntnent  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  May  6,  1999. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  99-12081  Filed  5-12-99;  8:45  am) 

BILUNG  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 


informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  31,  General  Domestic 
Licenses  for  Byproduct  Material. 

3.  How  often  the  collection  is 
required:  Reports  are  submitted  as 
events  occur.  Registration  certificates 
may  be  submitted  at  any  time.  Changes 
to  the  information  on  the  registration 
certificate  are  submitted  as  they  occur. 

4.  Who  will  be  required  or  asked  to 
report:  Persons  receiving,  possessing, 
using,  or  transferring  byproduct  material 
in  certain  items. 

5.  The  number  of  annual  respondents: 
Approximately  10,126  NRC  general 
licensees  and  20,252  Agreement  State 
general  licensees  (total:  30,378). 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  2,634  hours  for  NRC  licensees 
and  5,265  houjs  for  Agreement  State 
licensees  (total:  7,899). 

7.  An  indication  of  whether  section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

8.  Abstract:  10  CFR  part  31  establishes 
general  licenses  for  the  possession  and 
use  of  byproduct  material  in  certain 
items  and  a  general  license  for 
ownership  of  byproduct  material. 
General  licensees  are  required  to  keep 
records  and  submit  reports  identified  in 
part  31  in  order  for  NRC  to  determine 
with  reasonable  assurance  that  devices 
are  operated  safely  and  without 
radiological  hazard  to  users  or  the 
public. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
wvyrw.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  dociunent  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June 
14, 1999. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0016), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 


Dated  at  Rockville,  Md.,  this  7th  day  of 
May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  )o.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  99-12136  Filed  5-12-99;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Company, 
Turkey  Point  Units  3  and  4);  Exemption 

I 

Florida  Power  and  Light  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-31  and 
DPR-41,  which  authorize  operation  of 
Turkey  Point  Units  3  and  4  (the  facihty), 
respectively,  at  a  steady-state  reactor 
power  level  not  in  excess  of  2300 
megawatts  thermal.  The  facility  is  a 
pressurized-water  reactor  located  at  the 
licensee's  site  in  Dade  County,  Florida. 
The  licenses  require  among  other  things 
that  the  facility  comply  with  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect. 

II 

In  exemptions  dated  March  27,  1984, 
and  August  12,  1987,  concerning  the 
requirements  of  Section  III.G,  Appendix 
R  to  10  CFR  part  50,  the  staff  approved 
the  use  of  1 -hour-rated  fire  barriers  in 
lieu  of  3-hour  barriers  in  certain  outdoor 
areas  at  Turkey  Point  Units  3  and  4.  In 
addition,  the  staff  found  that,  for  certain 
outdoor  areas  not  protected  by 
automatic  fire  detection  and 
suppression  systems,  separation  of 
cables  and  equipment  and  associated 
non-safety-related  circuits  of  redundant 
trains  by  a  horizontal  distance  of  20  feet 
free  of  intervening  combustibles 
provided  an  acceptable  level  of  fire 
safety. 

On  the  basis  of  the  results  of  the 
industry's  Thermo-Lag  fire  endurance 
testing  program,  the  licensee  concluded 
that  the  outdoor  Thermo-Lag  fire  barrier 
designs  cannot  achieve  a  1-hour  fire- 
resistive  rating  but  can  achieve  a  30- 
minute  fire-resistive  rating  when 
exposed  to  a  test  fire  that  follows  the 
American  Society  for  Testing  and 
Materials  E-119  standard  time- 
temperature  curve.  Because  of  these  test 
results,  the  licensee  in  a  letter  dated 
June  15,  1994,  requested  an  exemption 
to  use  30-minute  fire  barriers  for 
outdoor  applications  in  lieu  of  the  1- 
hoiu-  fire  barriers  previously  approved; 


however,  the  exemption  request  was 
withdrawn  by  letter  dated  June  28, 
1996. 

In  a  letter  dated  December  12, 1996, 
the  licensee  requested  an  exemption 
from  the  requirements  pertaining  to  the 
3 -hour  fire  barriers  required  by  Section 
III.G.2.a,  Appendix  R  to  10  CFR  part  50, 
for  the  outdoor  areas,  excluding  the 
turbine  building  area.  The  licensee 
requested  that  the  NRC  approve  the  use 
of  25-minute  raceway  fire  barriers  for 
these  outdoor  applications  in  lieu  of  the 
1-hour  fire  barriers  that  were  previously 
approved  (refer  to  safety  evaluations 
dated  March  27,  1984,  and  August  12, 
1987). 

By  letter  dated  February  24.  1998,  the 
NRC  staff  denied  the  licensee's  request 
for  exemption  for  fire  zone  106R,  the 
control  building  roof,  based  on  the 
uncertainty  of  the  roofs  combustibility 
and  fire  classification.  During  a  site 
visit,  on  September  14,  1998,  the 
licensee  informed  the  NRC  staff  that  it 
had  obtained  additional  information  to 
support  that  the  control  building  roofing 
composite  was  an  equivalent  Class  A 
construction  per  American  National 
Standard/Underwriters  Laboratories, 
hic.  No.  790,  "Tests  for  Fire  Resistance 
of  Roof  Covering  Materials,  Seventh 
Edition."  Subsequently,  by  letters  dated 
November  2,  1998,  and  February  11, 
1999,  the  licensee  submitted  additional 
information  for  staff  review  regarding 
the  classification  of  the  fire  zone  106R 
roof  construction. 

in 

The  underlying  purpose  of  Section 
III.G.2.a,  Appendix  R  to  10  CFR  Part  50, 
is  to  provide  reasonable  assurance  that 
at  least  one  means  of  achieving  and 
maintaining  safe  shutdown  conditions 
will  remain  available  diu-ing  and  after 
any  postulated  fire  in  the  plant. 

On  the  basis  of  the  staffs  supporting 
safety  evaluation  of  the  licensee's 
submittals,  the  staff  concludes  that  the 
exemption  from  the  requirements  of 
Section  III.G.2.a  of  Appendix  R,  for  fire 
zone  106R  as  requested  by  the  licensee, 
provides  an  adequate  level  of  fire  safety, 
and  presents  no  undue  risk  to  public 
health  and  safety.  In  addition,  the  staff 
concludes  the  underlying  purpose  of  the 
rule  is  achieved. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  In  addition,  the 
Commission  has  determined  that  special 
circimistances  are  present  in  that 


application  of  the  regulation  in  the 
particular  circumstances  here  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  Therefore,  the 
Commission  hereby  grants  Florida 
Power  and  Light  Company  an 
exemption  from  the  requirements  of 
Section  III.G.2.a  of  Appendix  R  to  10 
CFR  part  50,  as  requested  in  its  above- 
referenced  submittals,  for  fire  zone 
106R. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  for  fire  zone 
106R  will  not  have  a  significant  effect 
on  the  quality  of  the  human 
environment  (64  FR  14276). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Md.,  this  4th  day  of 
May  1999. 

For  the  Nuclear  ReguJatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-12137  Filed  5-12-99;  8:45  amJ 

BILUNG  CODE  7590-01 -P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  RVIA  Claims 
Notification  system. 

(2)  Form(s)  submitted:  ID-4k. 

(3)  OMB  Number:  3220-0171. 

(4)  Expiration  date  of  current  OMB 
clearance:  7/31/1999. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other  for 
profit. 

(7)  Estimated  annual  number  of 
respondents:  669. 

(8)  Total  annual  responses:  18,600. 

(9)  Total  annual  reporting  hours:  460. 

(10)  Collection  description:  Section 
5(b)  of  the  RUIA  requires  that  effective 
January  1,  1990,  "when  a  claim  for 
benefits  is  filed  with  the  Railroad 
Retirement  Board  (RRB),  the  RRB  shall 
provide  notice  of  such  claim  t;-  the 
claimant's  base  year  employer(s)  and 
afford  such  employer(s)  an  opportunity 
to  submit  information  relevant  to  the 
claim". 
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Add  itional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
docuir  ents  can  be  obtained  from  Chuck 
Mierrvifa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  inf  jrmation  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retire!  lent  Board,  844  North  Rush 
Street,  Chicago.  Illinois.  60611-2092 
and  th ;  OMB  reviewer,  Laurie  Schack 
202-3!  15-7316),  Office  of  Management 
and  Bi  dget.  Room  10230.  New 
Execul  ive  Office  Building,  Washington. 
DC  201  03. 
Chuck  tifierzwa, 
Clearar  ce  Officer. 

[FR  Do( .  99-12131  Filed  5-12-99;  8:45  am] 
BILUNG    :00E  7905-01-M 


RAILR  DAD  RETIREMENT  BOARD 

Sunshine  Act  Meeting;  Notice  of  Public 
Meetirig 

Noti  :e  is  hereby  given  that  the 
Railroid  Retirement  Board  will  hold  a 
meeting  on  May  20,  1999,  9:00  a.m.,  at 
the  Bo  ird's  meeting  room  on  the  8th 
floor  o  "  its  headquarters  building.  844 
North  ?ush  Street,  Chicago,  Illinois 
60611.  The  agenda  for  this  meeting 
follow !: 

(1)  Continued  Payment  of  Vested  Dual 
Ben<  fit  Project 

(2)  Occupational  Disability  (FCE 
Proti  )cols) 

(3)  SEl  i  Position  for  Planning. 
Proc  edures  &  Systems 

(4)  Yet  r  2000  Issues 

The  Bntire  meeting  will  be  open  to  the 
public  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secreti  iry  to  the  Board.  Phone  No.  312- 
751-t!i20. 

Datec  :  May  10,  1999. 
Beatric ;  Ezerski, 

Secret  a  y  to  the  Board. 

IFR  Do( .  9&-12200  Filed  5-12-99;  8:45  am] 

BILUNG    :ODE  7905-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41362;  File  No.  10-100] 

Exempted  Exchanges;  AZX,  Inc.;  Order 
Amen<lment  Exemption  Order  Under 
Section  5  of  the  S€»curtties  Exchange 
Act  of  1934;  Final  Order 

May  3,  P999. 
I.  Intri  iduction 

AZ>  ,  Inc.  has  requested  that  the 
Seciui  ;ies  and  Exchange  Commission 
("Commission")  amend  the  Exemption 
Order  jursuant  to  which  AZX.  Inc. 


operates  the  Arizona  Stock  Exchange 
("AZX")  without  registration  as  a 
national  securities  exchange.'  The 
amended  Exemption  Order  would 
permit  AZX  to  trade  exchange-listed 
securities  during  regular  trading  hours, 
conduct  two  additional  regular  hours 
auctions,  and  consolidate  its  evening 
auctions.  The  proposal  was  published 
for  comment  in  the  Federal  Register  on 
February  1,  1999.^  No  comment  letters 
were  received.  After  evaluating  the 
proposal,  the  Commission  concludes 
that  AZX  will  continue  to  meet  the 
statutory  standard  for  an  exchange 
operating  pursuant  to  the  limited 
volimie  exemption  from  registration 
under  Section  5  of  the  Securities 
Exchange  Act  of  1934  ("Act").^ 
Accordingly,  the  Commission  hereby 
amends  AZX's  Exemption  Order  as 
requested  by  AZX,  Inc.,  subject  to  the 
terms  and  conditions  described  below. 

n.Azx 

AZX.  Inc.  operates  AZX,  a 
computerized,  single-price  auction 
system  that  facilitates  trading  of 
registered  equity  seciuities  by  broker- 
dealers  and  institutions.  AZX  operates 
three  off-hours  auctions  in  Nasdaq 
National  Market  ("NNM")  and 
exchange-listed  securities,  at  9:15  a.m., 
4:20  p.m.,  and  5:00  p.m.  (ET),  each 
trading  day.  AZX  also  operates  one 
auction  during  regular  trading  hours,"  at 
10:30  a.m.  (ET).  As  described  in  its 
Exemption  Order,  AZX  trades  only 
NNM  securities  during  the  10:30  a.m. 
auction. 

m.  The  Proposal 

On  July  30,  1998,  AZX,  Inc.  filed  with 
the  Commission  pursuant  to  Rule  6a-l 
under  the  Act,"^  an  amendment  to  its 
application  for  exemption  from 
registration  as  a  national  securities 
exchange.  In  its  amendment,  AZX 
proposes  to  operate  two  additional 
auctions  during  regular  trading  hours,  at 
12:30  p.m.  and  2:30  p.m.  (ET)  each 


'  Securities  Exchange  Act  Release  No.  28899 
(February  20,  1991),  56  FR  8377  (February  28. 
1991),  amended  by  Securities  Exchange  Act  Release 
No.  37272  ()une  3,  1996),  61  FR  29145  Oune  7. 
1996)  (collectively  "Exemption  Order").  AZX  also 
operates  without  registering  as  a  broker-dealer, 
clearing  agency,  transfer  agent,  or  exclusive 
securities  information  processor  pursuant  to  a  staff 
no-action  letter.  Letter  from  Richard  G.  Ketchum, 
Director,  Commission,  to  Daniel  T.  Brooks,  Esq., 
Cadwalader,  Wickersham  &  Taft.  regarding  Wunsch 
Auction  Systems.  Inc.,  dated  February  28,  1991. 

2  Securities  Exchange  Act  Release  No.  40961 
(January  22,  1999),  64  FR  4908. 

M5  U.S.C.  78e. 

''  "Regular  trading  hours"  refers  to  the  time  period 
in  which  the  New  York  Stock  Exchange,  Inc. 
permits  trading,  which  is  9:30  a.m.  to  4:00  p.m.  (ET) 
each  trading  day. 

5 17  CFR  240.6a-l. 


trading  day.  AZX  also  proposes  to  trade 
exchange-listed  and  NNM  securities 
during  all  three  regular  hours  auctions. 
In  addition.  AZX  proposes  to 
consolidate  its  two  evening  after-hours 
actions  into  one  after-hours  auction 
ending  at  4:30  p.m.  (ET).  Under  the 
proposal,  there  would  be  five  AZX 
auctions — two  off-hours  and  three 
regulator  hours.  All  five  auctions  would 
be  permitted  to  trade  both  exchange- 
listed  and  NNM  securities,  and  will  be 
subject  to  real-time  transaction  reporting 
under  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  rules. 

rV.  Discussion 

A.  Volume  Level 

The  Commission  believes  that  the 
changes  proposed  by  AZX  should  not 
change  AZX's  status  as  an  exempted 
exchange.  The  limited  volume 
exemption  continues  to  be  premised  on 
AZX's  average  daily  volume  (including 
both  regular  and  after-hours  auctions) 
remaining  below  the  average  daily 
volume  of  the  lowest  volume  national 
securities  exchange.^  AZX's  current 
average  daily  volume  is  well  below  that 
of  the  lowest  volume  national  securities 
exchange.^  Moreover,  given  the  wide 
range  of  alternatives  available  to 
investors  during  regular  trading  hours, 
AZX's  proposal  to  trade  listed  securities 
during  its  regular  hours  auctions 
(including  two  additional  auctions)  does 
not  seem  likely  to  result  in  AZX's 
volume  exceeding  the  volume  of  any 
national  securities  exchange.  Should 
AZX's  voliune  exceed  the  limited 
volume  threshold,  however,  the 
Commission  may  rescind  the 
exemption.'* 


^  The  Exemption  Order  states  that  the 
Commission  would  be  concerned  if  the  volume  of 
an  exempted  exchange  "exceeded  that  of  any  of  the 
fully  regulated  national  securities  exchanges." 
Securities  Exchange  Act  Release  No.  28899.  supra 
note  1  at  8380. 

'The  Philadelphia  Stock  Exchange  ("Phlx")  is 
currently  the  lowest  volume  national  securities 
exchange.  For  calendar  year  1998,  the  average  daily 
volume  of  the  Phlx  was  approximately  6,262,127 
shares.  For  calendar  year  1998,  the  average  daily 
volume  of  AZX  was  approximately  95,168  shares — 
less  than  2%  of  the  volume  of  the  Phlx. 

°The  Exemption  Order  states  that  "(sihould  the 
Commission  learn  that  any  of  the  conditions  set 
forth  in  this  Order  or  otherwise  imposed  upon  the 
granting  of  this  exemption  have  been  breached 
*   *   *  the  Commission  will  commence  a  review  to 
determine  whether  to  rescind  the  exemption." 
Securities  Exchange  Act  Release  No.  28899,  supra 
note  1  at  8383.  In  the  event  the  Commission 
rescinds  the  exemption  because  AZX's  volume 
exceeds  the  limited  volume  threshold,  AZX  would 
have  the  option  to  continue  operating  by  registering 
as  a  national  securities  exchange,  or  registering  as 
a  broker-dealer  and  complying  with  Regulation 
ATS.  See  Securities  Exchange  Act  Release  No. 
40760  (December  8, 1998),  63  FR  70844  (December 
22,  1998). 
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B.  Other  Conditions 

All  of  the  original  and  conditions  of 
the  Exemption  Order  remain  in  effect.  In 
addition,  this  Order  imposes  an 
additional  conditions — that  AZX 
conduct  siu^eillance  of  trading  of  listed 
securities  dimng  regular  trading  hours 
to  detect,  among  other  things,  potential 
insider  trading  and  market 
manipulation.  As  a  condition  of  the 
original  Exemption  Order  in  1991,  AZX 
imdertook  to  conduct  siuveillance  of  its 
after-hours  trading.  When  it  hegan 
trading  NNM  securities  during  regular 
trading  hours  in  1996,  AZX 
implemented  additional  surveillance 
procedures  tailored  to  regular  hours 
trading  in  NNM  stocks.  AZX  has  now 
agreed  to  adapt  tliose  procedures  to 
trading  in  listed  securities.  Specifically, 
AZX  will  compare  AZX  auction  prices 
and  bids  and  offers  entered  into  AZX 
with  trading  activity  on  the  registered 
exchanges,  and  will  monitor  the  effects 
of  an  order  cancellation  or  order 
revision  on  the  price  of  the  stock  on  the 
primary  exchange. 

V.  Conclusion 

The  Commission  has  determined  that 
AZX  will  continue  to  qualify  for  a 
limited  volume  exemption  from 
exchange  registration  imder  the  Act 
even  if  it  implements  the  changes 
described  in  this  order.  Subject  to  the 
conditions  described  above,  the 
Commission  finds  that,  by  reason  of  the 
limited  voliune  of  transactions  effected 
on  AZX,  it  is  not  practicable  and  not 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors 
to  require  AZX's  registration  as  a 
national  securities  exchange.  The 
Commission  reserves  the  right  to  apply 
further  conditions  or  rescind  the 
exemption  if  circumstances  change  or  if 
AZX  does  not  operate  as  represented. 

It  is  therefore  ordered  that  AZX's 
Exemption  Order  be  amended  to  grant 
AZX's  amended  application  for 
exemption  from  registration  as  a 
national  securities  exchange,  subject  to 
the  terms  and  conditions  described 
above. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-12061  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23828:812-11548] 

Bankers  Trust  Company,  et  al.;  Notice 
of  Application 

May  7.  1999. 

AGE^4CY:  Seciu-ities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Extension  of  temporary  order 
and  notice  of  application  for  a 
permanent  order  under  section  9(c)  of 
the  Investment  Company  Act  of  1940 
("Act"). 

SUMMARY  OF  THE  APPUCATION: 

Applicants  have  received  an  extension 
of  a  temporary  order  exempting  them 
and  other  entities  of  which  Bankers 
Trust  Company  ("BT")  is  or  becomes  an 
affiliated  person  from  section  9(a)  of  the 
Act,  w^ith  respect  to  a  March  11.  1999 
cooperation  and  plea  agreement 
between  BT  and  the  U.S.  Attorney  for 
the  Southern  District  of  New  York,  until 
the  Commission  takes  final  action  on  an 
application  for  a  permanent  order  or,  if 
earlier,  November  8,  1999.  Applicants 
also  have  requested  a  permanent  order. 
APPLICANTS:  BT,  hivestment  Company 
Capita]  Corporation  ("ICCC"),  BT  Funds 
Management  (International)  Limited 
("FMIL"),  and  Alex.  Brown  Investment 
Management  ("ABIM"). 
FILING  DATES:  The  application  was  filed 
on  March  25,  1999  and  amended  on 
April  28.  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  or  further  extends  the  temporary 
exemption.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
appUcants  with  a  copy  of  the  request, 
personsdly  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  1,  1999  and  should 
be  accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiu^ 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.Y.,  Washington,  D.C.  20549-0609. 
Applicants:  BT,  One  Bankers  Trust 
Plaza,  31st  Floor,  New  York,  NY  10006; 
ICCC,  One  South  Street,  Baltunore,  MD 
21202-3220;  FMIL,  The  Chifley  Tower, 
2  Chifley  Square,  Sydney,  NSW  2000, 
Australia;  and  ABIM,  217  E.  Redwood 
Street,  Baltimore,  MD  21202. 


FOR  FURTHER  INFORMATION,  CONTACT: 
Rachel  H.  Graham,  Senor  Counsel  at 
(202)  942-0583,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-4)564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  an  extension  of  a  temporary 
order  and  a  summary  of  the  application. 
The  complete  application  may  be 
obtained  for  a  fee  from  the  SEC's  Pubhc 
Reference  Branch,  450  Fifth  Street, 
N.W.,  Washington,  DC.  20549-0102 
(telephone  (202)  942-8090). 

Applicants'  Representations 

1.  BT,  a  New  York  banking 
corporation,  is  the  principal  bank 
subsidiary  of  Bankers  Trust  Corporation 
("BT  Corp"),  a  New  York  corporation 
that,  together  with  its  affihates  and 
subsidiaries,  performs  a  wide  range  of 
banking  and  financial  services 
worldwide.  BT,  which  is  exempt  from 
registration  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"), 
serves  as  investment  adviser  or 
subadviser  to  numerous  investment 
companies  registered  under  the  Act 
("funds"). 

2.  ICCC,  a  Maryland  corporation,  and 
FMIL,  an  Australian  corporation,  are 
indirect  wholly-owned  subsidiaries  of 
BT  Corp.  BT  Corp  indirectly  owns 
approximately  50%  of  ABIM,  a 
Maryland  limited  partnership. 
Accordingly,  BT  may  be  deemed  to  be 
imder  common  control  with  ICCC, 
FMIL,  and  ABIM  (each  an  "Affiliated 
Adviser"  and,  collectively,  the 
"Affiliated  Advisers").  Each  AffiUated 
Adviser  is  registered  under  the  Advisers 
Act  and  serves  as  investment  adviser  or 
subadviser  to  various  funds. 

3.  BT  acts  as  administrator,  custodian, 
transfer  agent,  and  shareholder  servicing 
agent  for  certain  funds  advised  by  it  or 
the  Affiliated  Advisers.  BT  also  acts  as 
custodian  for  certain  other  fimds.  ICCC 
acts  as  transfer  agent  for  funds  advised 
by  it  or  other  AffiUated  Advisers.  BT 
and  ICCC  are  registered  as  transfer 
agents  under  the  Securities  Exchange 
Act  of  1934. 

4.  On  March  11,  1999,  the  U.S. 
Attorney  for  the  Southern  District  of 
New  York  filed  a  three-coimt  felony 
information  ("Information")  in  the 
United  States  District  Court  for  the 
Southern  District  of  New  York  ("Court") 
alleging  violations  of  18  U.S.C.  section 
1005.  The  Information  charges  BT  with 
making  false  entries  on  its  books  and 
records  as  a  result  of  the  conduct  of 
certain  employees  in  BT's  processing 
services  businesses  in  1994-1996.  The 
conduct  involved  the  transfer  to  reserve 
accounts  and  to  income  of  aged  credit 
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items  that  should  have  been  paid  to 
custon  ers,  other  third  parties,  or  state 
abandoned  property  authorities. 

March  11.  1999,  BT  pleaded 
the  charges  in  the  Information 
pursuakit  to  a  written  cooperation  and 

;g  reement  ("Cooperation  and  Plea 
Agreement").  As  part  of  the  Cooperation 
Agreement.  BT  agreed  to  pay 
r  lillion  fine  and  to  place  that 
in  escrow  pending  sentencing.  ^ 
Ccjoperation  and  Plea  Agreement 
s  that  sentencing  will  be 
djouried  to  on  or  before  May  12, 
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guilty 
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and 
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amount 
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provid ;: 
a " 
1999.2 


Appiic  uits'  Legal  Analysis 

1.  S€  ction  9(a)  of  the  Act.  in  relevant 
part,  p  ohibits  a  person  and  any 
compa  ly  of  which  the  person  is  an 
affiliat  >d  person  from  serving  or  acting 
as  an  ii  ivestment  adviser,  principal 
unden  writer,  or  depositor  for  any 
registe;  ed  investment  company  if  the 
person  has  been  convicted  of  any  felony 
arising  out  of  Uie  person's  conduct  as, 
among  other  things,  an  underwriter, 
broker  dealer,  investment  adviser,  or 
transfer  agent.  Applicants  do  not 
concec  e  that  the  Cooperation  and  Plea 
Agreer  lent  would  disqualify  BT,  the 
Affilia  ed  Advisers,  and  all  other 
entitiei  i  of  which  BT  is  or  becomes  an 
affiliati  jd  person  (together  with 
Applicants,  the  "Covered  Entities") 
under  ection  9ta)  of  the  Act.  In  order 
to  reso  ve  any  uncertainty,  however, 
Applicants  seek  a  permanent  order 
exemp  :ing  them  and  all  other  Covered 
Entitie  >  from  section  9(a)  of  the  Act  with 
respec  to  the  Cooperation  and  Plea 
Agreer  lent. 

2.  Section  9(c)  of  the  Act  provides  that 
the  Co  nmission  shall  grant  an 

applici  ition  for  an  exemption  from  the 
disqua  lification  provisions  of  section 
9(a)  if  t  is  established  that  these 
provis  ons,  so  applied  to  the  applicant, 
un  iuly  or  disproportionately  severe 
that] the  applicant's  conduct  has  been 
not  to  make  it  against  the  public 
or  the  protection  of  investors  to 
apphcation. 
March  12,  1999,  the  Covered 
received  a  temporary 
conditional  order  from  the  Commission 
them  from  section  9(a)  of  the 
respect  to  the  Cooperation  and 
A  jreement  ("Temporary  Order") 
(InvesI  ment  Company  Act  Release  No. 
23737  .  The  Temporary  Order  stated 
that  it  ivould  expire  when  the 
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result  of  the  matters  underlying  the 
ion  and  Plea  Agreement,  BT  also  has 
pay  a  S3. 5  million  Gne  lo  the  Stale  of  New 


■As 
Coopera 
agreed  ti 
York. 

^  App  icants  have  informed  the  staff  of  the 
Commis  >ion  that  the  Court  has  rescheduled  the 
sentenci  a$  to  )une  21, 1999. 


Commission  took  final  action  on  an 
application  for  a  permanent  order  or,  if 
earlier.  May  11,  1999. 

4.  As  noted  above.  Applicants  seek  a 
permanent  order  exempting  the  Covered 
Entities  from  section  9(a)  with  respect  to 
the  Cooperation  and  Plea  Agreement.^ 
Applicants  also  seek  an  extension  of  the 
Temporary  Order  if  the  requested 
permanent  order  is  not  granted  before 
the  Temporary  Order  expires. 

5.  Applicants  assert  that  the 
prohibitions  of  section  9(a)  as  applied  to 
the  Covered  Entities  woidd  be  unduly 
and  disproportionately  severe. 
Applicants  contend  that,  if  the 
requested  exemption  is  not  granted,  the 
section  9(a)  prohibition  would  have  a 
devastating  impact  on  their  investment 
advisory  businesses.  Applicants  assert 
that  those  businesses  were  not  involved 
in  the  matters  underlying  the 
Cooperation  and  Plea  Agreement.* 

6.  Applicants  believe  that  their 
inability  to  provide  investment  advisory 
services  could  impair  significantly  the 
financial  interests  of  the  funds  they 
advise  or  subadvise  and  of  the  funds' 
shareholders.  Applicants  state  that  they 
have  distributed  or  will  distribute,  to 
the  boards  of  directors  of  the  funds  they 
advise  and  to  the  advisers  of  the  funds 
they  subadvise,  written  materials 
regarding  the  Cooperation  and  Plea 
Agreement  and  the  reasons  appUcants 
believe  relief  from  section  9(a)  is 
appropriate.  Applicants  also  state  that 
they  have  offered,  or  will  offer,  to  meet 
in  person  with  the  boards  and  advisers 
to  discuss  those  materials.  Further, 
Applicants  will  undertake  to  provide 
the  funds  with  all  information 
concerning  the  Cooperation  and  Plea 
Agreement  and  this  application 
necessary  for  the  funds  to  fulfill  their 
disclosure  and  other  obligations  under 
the  federal  securities  laws. 

7.  Applicants  assert  that  their  conduct 
has  been  such  as  not  to  make  it  against 
the  public  interest  or  the  protection  of 
investors  to  grant  this  application. 
Applicants  contend  that  the 
Cooperation  and  Plea  Agreement  relates 
to  books  and  records  violations 
involving  payments  by  BT  in 
performing  various  processing  services. 
Applicants  state  that  BT  has  not  been 
able  to  identify  any  fund  client  of  its 


^  Applicants  currently  are  the  only  Covered 
Entities  thai  intend  lo  rely  upon  the  requested 
relief.  Applicants  note  that,  upon  consummation  of 
the  pending  merger  between  BT  Corp  and  Deutsche 
Bank  AG,  Covered  Entities  would  also  include 
entities  of  which,  as  a  result  of  the  merger.  BT 
becomes  an  affiliated  person. 

*  Applicants  acknowledge  that,  in  1976,  Alex. 
Brown  &  Sons,  Inc.  apolied  for  and  received  an 
exemption  from  section  9(a).  Alex.  Brown  &■  Sons. 
Investment  Company  Act  Rel.  Nos.  9246  (Apr.  13. 
1976)  (notice)  and  9377  ()uly  29,  1976)  (order). 


custody  services  or  any  fund 
shareholder  affected  by  its  transfer  agent 
services  who  has  been  affected  by  the 
matters  giving  rise  to  the  Cooperation 
and  Plea  Agreement.  Applicants  also 
state  that,  although  BT  has  been  unable 
to  identify  all  persons  to  whom  it 
improperly  failed  to  make  payments, 
none  of  the  identified  persons  are  funds. 
Applicants  acknowledge  that 
approximately  $78,000  in  aged  credits 
from  BT's  unit  investment  trust  business 
that  likely  should  have  been  escheated 
to  one  or  more  states  was  improperly 
transferred  to  BT's  reserve  accoimts. 
Applicants  state,  however,  that  none  of 
the  other  payments  by  BT  as  paying 
agent  were  on  behalf  of  fund  issuers. 
8.  Applicants  state  that  the  persons 
identified  as  having  been  responsible  for 
the  matters  underlying  the  Cooperation 
and  Plea  Agreement  ("Identified  Former 
Employees")  no  longer  are  employed  by 
BT  or  any  other  Covered  Entity. 
Applicants  also  state  that,  since  1996, 
bI"  has  tciken  steps  to  prevent  future 
violations  of  applicable  laws  and 
regulations  relating  to  its  handling  of 
payments  in  its  capacity  as  custodian, 
paying  agent,  benefit  plan  agent  and 
similar  roles.  In  particular.  Applicants 
note  that:  a  new  senior  management 
team  has  assumed  responsibility  for  the 
business  out  of  which  the  Cooperation 
and  Plea  Agreement  arose;  BT  has 
implemented  a  formal  "Abandoned 
Property  and  Escheatment  Policy"  and 
appointed  an  Abandoned  Property 
Officer;  BT  has  hired  better  qualified 
personnel  to  replace  the  Identified 
Former  Employees;  and  BT  has  engaged 
in  an  extensive  effort  to  redistribute  the 
improperly  transferred  moneys  to  their 
rightful  owners  (or,  if  applicable,  to  the 
proper  abandoned  property  authority). 

Applicants'  Conditions 

Applicants  agree  that  any  order  issued 
on  this  application  will  be  subject  to  the 
following  conditions: 

1.  The  application  and  any  exemption 
issued  shall  be  without  prejudice  to, 
and  shall  not  limit  the  Commission's 
rights  in  any  manner  with  respect  to, 
any  commission  investigations  or 
enforcement  actions  pursuant  to  the 
federal  securities  laws,  or  the 
consideration  by  the  Commission  of  any 
application  for  exemption  from 
statutory  requfrements  including, 
without  limitation,  the  revocation, 
removal,  or  further  extension  of  any 
temporary  exemption  granted  under  the 
Act  in  connection  with  the  application. 

2.  Neither  applicants  nor  any  of  the 
other  Covered  Persons  will  employ  any 
of  the  Identified  Former  Employees,  or 
any  persons  who  subsequently  are 
identified  as  having  been  responsible  for 
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the  matters  xmderljang  the  Cooperation 
and  Plea  Agreement,  in  any  capacity 
without  first  making  hirther  application 
to  the  Commission  pursuant  to  section 
9(c). 

Extension  of  Temporary  Order 

The  Commission  has  determined  that 
it  requires  additional  time  to  consider 
the  issuance  of  a  permanent  order  under 
section  9(c)  of  the  Act.  Accordingly, 

It  is  ordered,  under  section  9(c)  of  the 
Act,  that  the  temporary  conditional 
order  is  extended  until  the  date  on 
which  the  Commission  takes  final 
action  on  the  application  for  a 
permanent  order  exempting  applicants 
and  all  other  Covered  Entities  from 
section  9(a)  of  the  Act  or,  if  earlier, 
November  8, 1999. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-12060  Filed  5-12-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41370;  File  No.  SR-Amex- 
99-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC,  Decreasing  Options 
Transaction  Fees 

May  5,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19t>-4  thereunder,^ 
notice  is  hereby  given  that  on  March  30, 
1999,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  April  22, 
1999,  the  Exchange  filed  Amendment 
No.  1 3  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-^. 

3  Letter  from  Scott  G.  Van  Hatten,  Legal  Counsel, 
Derivative  Securities,  Nasdaq-Amex,  to  Richard 
Strasser,  Assistant  Director,  Division  of  Market 
Regulations,  SEC,  dated  April  21, 1999.  In 
Amendment  No.  1 ,  the  Exchange  corrected  the 
statutory  basis  of  the  original  filing  to  refer  to 
Section  6(b)(4)  of  the  Act. 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sut>stance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  reduce 
options  transaction  fees.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Exchange,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I.  Purpose 

The  Amex  currently  imposes  a 
transaction  charge  on  options  trades 
executed  on  the  Exchange.  These 
charges  vary  depending  on  whether  the 
transaction  involves  an  equity  or  index 
option,  and  whether  the  transaction  is 
executed  for  a  specialist  or  market 
marker  accoiuit,  a  member  firm's 
proprietary  account,  or  a  customer 
accoxmt.  The  Amex  also  imposes  a 
charge  for  clearance  of  options  trades 
and  an  options  floor  brokerage  charge, 
which  also  depend  upon  the  type  of 
account  for  which  the  trade  is  executed. 
In  addition,  all  three  types  of  charges 
(transaction,  options  clearance,  and 
options  floor  brokerage)  are  subject  to 
caps  on  the  number  of  options  contracts 
subject  to  the  charges  on  a  given  day.* 

Currently,  a  transaction  fee  in  an 
amount  equal  to  either  $.15,  $.20,  $.30, 
or  $.40  per  contract  side  is  assessed  for 
each  customer  option  transaction, 
depending  on  the  size  of  the  premium 
involved  (greater  than  or  equal  to  $1,  or 
less  than  $1)  and  the  type  of  option 
(equity  or  index). ^  For  example,  a 
charge  is  incurred  in  an  amount  equal 
to  $.30  for  equity  and  $.40  for  index 
option  customer  transactions  (per 
contract  side)  when  the  premium  is 


greater  than  or  equal  to  $1 .  When  the 
premium  is  less  than  $1,  the  transaction 
charge  incmred  is  equal  to  $.15  for 
equity  and  $.20  for  index  option 
transactions  (per  contract  side).  These 
customer  transaction  charges  also  apply 
to  both  Long  Term  Equity  Anticipation 
Securities  ("LEAPS")  ^  and  FLEX  ^ 
options. 

Under  the  revised  fee  schedule,  these 
transaction  charges  will  be  determined 
by  the  niunber  of  contracts  in  the  order. 
As  a  result,  for  customer  market  and 
marketable  limit  orders  of  30  or  fewer 
contracts,  no  transaction  charge  will 
apply.  For  customer  limit  orders  for  30 
or  fewer  contracts,  a  charge  of  $.10  per 
contract  side  will  be  assessed  for  both 
equity  and  index  options.  For  all 
customer  orders  in  excess  of  30 
contracts,  a  transaction  charge  equal  to 
$.10  per  contract  side  will  be  assessed. 

The  Exchange  believes  this  reduction 
in  transaction  charges  will  result  in  an 
overall  50%  reduction  of  customer 
transaction  charges  dxuing  1999.  The 
Exchange  believes  that  this  will  provide 
an  actual  cost  savings  to  customers  of 
approximately  $15-16  million  (based  on 

1998  option  contract  volume)  or 
approximately  $12-13  milUon  (based  on 

1999  budget  option  contract  volume). 
The  Exchange  also  believes  that  the 
reductions  are  necessary  to  make  the 
Exchange's  options  transaction  charges 
more  competitive  with  other  options 
exchanges'  fees  and  with  the  cost  of 
trading  other  financial  instruments,  and 
to  increase  the  nimiber  of  options  orders 
that  are  routed  to  the  Exchange.  While 
the  Exchange  anticipates  that  other 
options  exchanges  may  also  cut  costs  to 
customers,  it  believes  that  the  proposed 
reductions  will  increase  options  usage 
among  all  investors  and  stimulate 
industry-wide  growth  in  the  options 
business. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act«  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act  s  in  particular  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities. 


■*  The  current  caps  are  set  at  2000  contracts  for 
customer  trades,  and  3000  contracts  for  member 
firm  proprietary,  specialist,  and  market  maker 
traders. 

5  See  Securities  Exchange  Act  Release  No.  38859 
(July  22,  1997).  62  FR  40561  (July  29,  1997)  (File 
No.  SR-Amex-97-22). 


*  LEAPS  are  long-term  index  option  series  that 
expire  from  12  to  36  months  from  their  dale  of 
issuance.  See  Amex  Rule  903C. 

'  FLEX  options  are  customized  options  with 
individually  specified  terms  such  a;  strike  price, 
expiration  date  and  exercise  style.  See  Amex  Rules 
900G-9O9G. 

<>15  U.S.C.  78f(b). 

9  15  U.S.C.  78f(b)(4). 
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B.  Self-  Regulatory  Organization 's 
Statewmt  on  Burden  on  Competition 

The  1  Ixchange  does  not  believe  that 
the  pro  Dosed  rule  change  will  impose 
any  bui  den  on  competition. 

C.  Self-  Hegulatory  Organization 's 
Statem  mt  on  Comments  on  the 
Proposi  >d  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  VI  ritten  comments  were  solicited 
or  recei  ved  with  respect  to  the  proposed 
rule  chinge. 

m.  Dat^  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commi  »ion  Action 
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the  foregoing  rule  change 
sjhes  or  changes  a  due,  fee,  or 

imposed  by  the  Exchange, 
become  effective  pursuant  to 
19(b)(3)(A)(ii)  of  the  Act '°  and 
graph  {f){2)  of  Rule  19b-4 
thereudder.  ^ '  At  any  time  within  60 
oflthe  filing  of  the  proposed  rule 
the  Commission  may  summarily 
such  rule  change  if  it  appears 
Commission  that  such  action  is 
or  appropriate  in  the  public 
interesl,  for  the  protection  of  investors, 
or  othe  -wise  in  furtherance  of  the 
purpos  ;s  of  the  Act.  '^ 
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Inter  isted  persons  are  invited  to 
written  data,  views,  and 
argume  nts  concerning  the  foregoing, 

whether  the  proposal  is 
consisttint  with  the  Act.  Persons  making 
submissions  should  file  six 
hereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 

Street,  N.W.,  Washington,  D.C. 
20549-|D609.  Copies  of  the  submission, 
sub!  equent  amendments,  all  written 
statem<  nts  with  respect  to  the  proposed 
ch  mge  that  are  filed  with  the 
sion,  and  all  written 
commilnications  relating  to  the 

;d  rule  change  between  the 
Conmi|ssion  and  any  person,  other  than 
may  be  withheld  from  the 
n  accordance  with  the 
ofSU.S.C.  552,  will  be 
for  inspection  and  copying  in 
Coihmission's  Public  Reference 
Copies  of  such  filing  will  also  be 
for  inspection  and  copying  at 
cipal  office  of  the  Amex.  All 
s  sions  should  refer  to  file  number 
An.ex-99-12.  and  should  be 
submitted  bv  June  3,  1999. 
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.C.  78s(b)(3)(A)(ii). 
240.19b-*(0(2). 
re  Lriewing  this  proposal,  the  Commission  has 
its  impact  on  efficiency,  competition, 
formation.  15  U.S.C.  78c(f). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. " 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-12062  Filed  5-12-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41368;  File  No.  SR-CBOE- 
98-50] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the  Trading  of 
Differential  Index  Options 

May  5,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
21, 1998,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Exchange 
filed  Amendment  No.  1  ^  to  the 
proposed  rule  change  on  April  27,  1999. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  as  amended  from 
interested  persons. 

I.  Seif-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  trade 
Differential  Index  Options,  a  new  type 
of  standardized  index  option  whose 
value  at  expiration  is  based  on  the 
relative  performance  of  either  a 
designated  index  versus  a  benchmark 
index,  a  designated  stock  versus  a 
benchmark  index,  or  a  designated  stock 
versus  a  benchmark  stock.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  CBOE 
and  at  the  Commission. 


"  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19B-4. 

'  See  Letter  to  Michael  A.  Walinskas.  Division  of 
Market  Regulation.  Commission,  from  Timothy 
Thompson,  CBOE.  dated  April  26.  1999 
("Amendment  No.  1"].  Amendment  No.  1  makes 
certain  technical  changes  to  the  proposed  rule 
change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  trade  a 
new  type  of  standardized  index  option, 
the  Differential  Index  Option,  which 
will  offer  new  investment  and  hedging 
opportunities.  Differential  Index 
Options  will  have  a  value  at  expiration 
based  on  an  index,  called  the 
"differential  index,"  of  the  relative 
performance  of  a  designated  index 
versus  a  benchmark  index  over  a 
specific  time  period  ("Index  Differential 
Option");  of  a  designated  stock  versus  a 
benchmark  index  over  a  specific  time 
period  ("Equity  Differential  Option");  or 
of  a  designated  stock  versus  a 
benchmark  stock  over  a  specific  time 
period  ("Paired  Stock  Differential 
Option").  If  the  percent  gain  in  the  level 
of  the  designated  index  or  stock  during 
the  period  is  greater  than  the  percent 
gain  in  the  underlying  benchmark  index 
or  stock,  then  a  Differential  Call  Option 
originally  struck  at  the  money  will  have 
a  positive  value  at  expiration  and  a 
Differential  Put  Option  originally  struck 
at  the  money  will  expire  worthless.  If 
the  percentage  gain  in  the  level  of  the 
designated  index  or  stock  during  the 
period  is  less  than  the  percent  gain  in 
the  underlying  benchmark,  then  a 
Differential  Put  Option  originally  struck 
at  the  money  will  have  a  positive  value 
at  expiration  and  a  Differential  Call 
Option  originally  struck  at  the  money 
will  expire  worthless.  Thus,  a 
Differential  Index  Option  affords  an 
investor  the  opportunity,  through  a 
single  investment,  to  participate  in  the 
relative  outperformance  of  a  designated 
index  or  stock  versus  a  benchmark 
index  or  stock  (a  Differential  Call 
Option)  or  the  relative 
underperformance  of  a  designated  index 
or  stock  versus  a  benchmark  index  or 
stock  (a  Differential  Put  Option)  over  the 
life  of  the  option,  regardless  of  the 
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absolute  performance  of  the  designated 
index  or  stock. 

For  example,  an  investor  may  feel  that 
software  companies  will  outperform  the 
broader  market  over  the  next  several 
months,  but  is  unsure  whether  the 
overall  market  will  move  higher  or 
lower.  If  the  investor  were  to  buy  an  at- 
the-money  standardized  CBOE 
Computer  Software  Index  ("CWX")  call 
option  and  the  Index  declined,  the 
option  would  expire  worthless  even  if 
the  Index  declined  by  a  much  smaller 
percentage  than  the  overall  market.  On 
the  other  hand,  if  the  investor  were  to 
purchase  an  at-the-money  Index 
Differential  Call  Option  on  the  relative 
performance  of  the  CBOE  Computer 
Software  Index  versus  the  Standard  & 
Poor's  100  Stock  Index  ("S&P  100"),  a 
benchmark  measure  of  large 
capitalization  stock  market 
performance,  and  CWX  declined  by  a 
smaller  percentage  than  the  S&P  100, 
the  Index  Differential  Call  Option  would 
have  a  positive  value  at  expiration. 
Conversely,  an  investor  who  believes 
that  CWX  will  underperform  the  S&P 
100  may  purchase  at-the-money  Index 
Differential  Put  Options  perhaps  to 
hedge  a  portfolio  of  software  company 
stocks  against  such  market 
underperformance.  If  CWX 
underperforms  the  S&P  100,  the  Index 
Differential  Put  Options  will  have  a 
positive  value  at  expiration,  regardless 
of  whether  the  CWX  index  level  itself 
has  increased  or  decreased  on  an 
absolute  basis.  In  effect,  the  Differential 
Option  structure  removes  the  overall 
market  risk  component  from  the  CBOE 
Computer  Software  Index  performance. 

Differential  Calculation.  The 
underlying  security  for  a  Differential 
Index  Option  is  an  index  (called  the 
"differential  index")  of  the  performance 
of  the  designated  stock  or  index  relative 
to  the  benchmark  stock  or  index.  The 
differential  index  is  calculated  as 
follows:  on  the  base  date  of  each  year, 
prior  to  the  listing  of  a  Differential  Index 
Option  series,  base  reference  prices  are 
established  for  the  designated  index  or 
stock  and  the  benchmark  index  or  stock 
(typically,  the  closing  levels  on  a 
designated  business  day).  Thereafter, 
percent  changes  from  the  base  values  of 
both  the  designated  index  or  stock  and 
the  benchmark  index  or  stock  are 
continuously  calculated  and  the  percent 
change  in  the  benchmark  is  subtracted 
from  the  percent  change  in  the 
designated  index  or  stock,  providing  a 
positive  number  if  the  designated  index 
or  stock  has  either  out-gained  or 
suffered  a  lesser  percentage  decline  than 
the  benchmark,  and  a  negative  number 
if  the  benchmark  has  out-gained  the 


designated  index  or  stock  or  suffered  a 
lesser  percent  loss. 

The  percentage  differential  in  the 
relative  gain  or  loss  is  then  multiplied 
by  100  and  added  to  a  fixed  base  index 
value  (typically  100)  to  yield  the 
differential  index  which  vdll  imderlie 
the  Differential  Index  Options: 
D,=((I,/y-(B,/Bo))xl00-hF 
Where: 

D  =  differential  index; 
I  =  designated  index  or  security; 
B  =  benchmark  index  or  security; 
t  =  ciurent  or  settlement  value  of  index 

or  seciu"ity; 
o  =  base  reference  value  of  index  or 

security; 
F=a  fixed  base  index  value,  typically 
100. 

Thus,  if  the  designated  index  or 
security  has  outperformed  the 
benchmark  by  7%,  and  the  fixed  value, 
F,  is  set  at  100,  the  differential  index 
value  will  be  107;  if  it  has 
underperformed  by  7%,  the  differential 
index  value  would  be  93.  The  base 
reference  values  will  remain  in  effect  for 
a  predetermined,  fixed  period  (expected 
to  be  between  six  months  and  two 
years).  Similar  to  other  index  values 
published  by  the  Exchange,  the  value  of 
each  differential  index  will  be 
calculated  continuously  and 
disseminated  every  15  seconds'*  under 
separate  symbol  by  the  Option  Price 
Reporting  Authority. 

Adjustments.  For  Differential  Index 
Options  whose  benchmark  and 
designated  securities  are  both  indexes, 
adjustments  will  be  made  to  the 
Differential  Index  Options  whenever 
significant  action  has  been  taken  by  the 
publisher  of  the  index.  Such  actions 
may  include  the  splitting  of  the  value  of 
the  designated  or  benchmark  index  or  a 
change  in  the  method  of  calculation.  For 
example,  if  the  publisher  of  an  index 
were  to  split  the  index  two-for-one,  the 
Exchange  would  halve  the  base 
reference  value  of  the  index  in  the 
differential  calculation.  If  an  index 
ceases  to  be  published,  the  Exchange  (1) 
may  replace  it  with  a  substitute  index 
(i.e.,  one  that  correlates  highly  with  the 
index  being  replaced)  or  a  successor 
index  (i.e.,  an  index  intended  by  the 
publisher  as  a  replacement  to  the 
original  index);  or  (2)  may  undertake  to 
publish  the  index  using  the  same 
procedures  last  used  to  calculate  the 
index  prior  to  its  discontinuance. 

The  stock  component  of  an  Equity 
Differential  and  a  Paired  Stock 
Differential  will  be  adjusted  as  follows: 


■*  Telephone  call  between  Sonia  Patton,  Attorney, 
Division  of  Market  Regulation.  Commission,  and 
William  Speth,  Research  and  Planning,  CBOE,  nn 
April  23,  1999. 


(1)  for  a  stock  dividend,  stock 
distribution,  or  stock  split,  whereby  a 
number  of  shares  (whether  a  whole 
number  or  other  than  a  whole  number) 
of  the  security  are  issued  with  respect 
to  each  outstanding  share,  the  base  price 
will  be  adjusted  by  the  split  factor  in  the 
Differential  Index  calculation;  (2)  for  a 
reverse  stock  split  or  combination  of 
shares  whereby  a  number  of  shares 
(whether  a  whole  number  or  other  than 
a  whole  niunber)  of  the  security  are 
replaced  by  or  combined  into  a  single 
share,  the  base  price  will  be  adjusted  by 
the  split  factor  in  the  Differential  Index 
calculation;  (3)  generally,  there  will  be 
no  adjustments  to  reflect  ordinary  cash 
dividends  or  distributions,  or  ordinary 
stock  dividends  or  distributions  made 
by  the  issuer  of  the  benchmark  or 
designated  stock  (The  terms  "ordinary 
cash  dividends  or  distributions"  shall 
have  the  meanings  as  set  forth  in  Article 
VI,  Section  11  of  the  By-Laws  of  The 
Options  Clearing  Corporation.);  (4) 
when  a  security  is  converted  into  a  right 
to  receive  a  fixed  amount  of  cash,  such 
as  in  a  merger,  the  Exchange  will 
replace  that  security  with  the  cash  value 
and  may  accelerate  the  expiration  and 
settlement  of  the  European-style 
Differential  Index  option  of  which  the 
security  was  a  part  or  allow  the  option 
to  continue  to  teade  until  its  original 
expiration  using  the  cash  value  as  the 
current  security  price  in  the  Differential 
Index  calculation;  and  (5)  in  the  case  of 
a  corporate  reorganization,  re- 
incorporation or  similar  occurrence  by 
the  issuer  of  a  security  which  results  in 
an  automatic  share-for-share  exchange 
of  shares  of  the  issuer  for  shares  in  the 
resulting  company,  the  Exchange  will 
substitute  the  new  security  for  the 
original  security  in  the  Differential 
Index  calculation  in  the  appropriate 
ratio. 

In  addition,  contract  adjustment  will 
be  made  to  differential  Indexes  to  limit 
the  likelihood  of  negative  index  values. 
In  the  event  that  the  level  of  a 
Differential  Index  settles  below  20,  the 
contract  will  be  adjusted  by:  (1)  Adding 
100  to  the  Differential  Index  level,  and 

(2)  adding  100  to  the  exercise  price  of 
the  options. 

Designated  Indexes,  Designated 
Stocks,  Benchmark  Indexes  and 
Benchmark  Stocks.  Only  stocks  which 
meet  the  current  Exchange  Rules  for 
listing  standardize  equity  options  will 
be  eligible  designated  stocks  in  Equity 
Differential  Options.  Only  stocks  which 
meet  the  current  Exchange  Rules  for 
listing  standardized  equity  options  will 
be  eligible  designated  stocks  or 
benchmark  stocks  in  Paired  Stock 
Differential  Options.  In  this  way,  only 
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the  moy  hquid,  actively  traded  stocks 
will  be  c  onsidered. 

Simili  rly,  only  indexes  that  meet  the 
current  Exchange  Rules  for  listing  index 
options  pr  that  have  been  approved  for 
options  or  warrant  trading  by  the 
Commis  ;ion  will  be  eligible  for 
designat  on  either  as  designated  indexes 
or  bench  mark  indexes  in  Equity  and 
Index  Differential  Options.  In  this  way, 
only  tho  ;e  indexes  already  deemed  by 
the  Com  nission  to  be  suitable  for 
options  I  rading  will  be  considered. 

Expiration  and  Settlement.  The 
proposec  Differential  Index  Options 
will  be  European  style  [i.e.,  exercises 
permitte  1  at  expiration  only),  and  cash 
settled.  I  idex  Differential  Options  in 
which  be  th  the  designated  or 
benchma  rk  indexes  are  broad-based  will 
trade  betrt^een  the  hours  of  8:30  a.m.  and 
3:15  p.m  Central  time.  All  other 
Different  al  Index  Options  will  trade 
between  3:30  a.m.  and  3:02  p.m.  Central 
time.  Dif  erential  Index  Options  will 
expire  or  the  Sunday  following  the 
third  Fri(  lay  of  the  expiration  month 
("Expiralion  Friday").  The  last  trading 
day  in  ai  expiring  options  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
the  third  Friday  of  the  expiration  month 
(normall;  a  Thursday).  Trading  in 
expiring  iptions  will  cease  at  the  close 
of  tradinj  on  the  last  trading  day. 

While  \  he  Exchange  seeks  approval  to 
list  series  of  Differential  Index  Options 
as  set  fori  h  in  Rule  28.4(a)(i),  (ii),  (iii) 
and  (iv).  t  is  anticipated  that  the 
Exchange  will  initially  list  only  five 
series  wil  h  expirations  corresponding  to 
the  four  c  alendar  months  in  the  March 
cycle  in  t  le  current  calendar  year,  and 
a  fifth  ser  ies  expiring  in  March  of  the 
following  calendar  year. 

The  ex(  rcise  settlement  value  for 
Index  Dif  erential  Options  vrill  be 
calculatea  based  on  the  respective 
exercise  jfettlement  values  for 
standardiked  options  on  each  of  the 
designated  and  benchmark  indexes 
expiring  on  the  same  day.  The  exercise 
settlement  value  for  Equity  Differential 
Options  \|ill  be  calculated  based  on  (i) 
the  primary  exchange  regular-way 
opening  sale  price  of  the  designated 
stock,  or.  jn  the  case  of  a  stock  traded 
through  tJie  NASDAQ  system,  the  first 
reported  i  egular  way  sale  that  occiu-s 
when  the  markets  are  unlocked  and 
uncrossec ,  provided  that  such  sale  price 
is  within  he  current  best  bid  or  offer, 
and  (ii)  th  b  exercise  settlement  value  for 
standard!:  :ed  options  on  the  benchmark 
index  expiring  on  the  same  day.  The 
exercise  s  jttlement  value  for  Paired 
Stock  Diftrential  Options  will  be 
calculatec  based  on  the  primary 
exchange  regular  way  opening  sale 


prices  of  the  designated  and  benchmark 
stocks,  or,  in  the  case  of  a  stock  trade 
through  the  NASDAQ  system,  the  first 
reported  regular  way  sale  that  occurs 
when  the  markets  are  unlocked  and 
uncrossed,  provided  that  such  sale  price 
is  within  the  current  best  bid  or  offer. 
To  ensure  that  the  settlement  price  used 
satisfies  these  factors,  the  Exchange 
reserves  the  right  to  exclude  a  price 
from  the  settlement  calculation  for  a 
Differential  Index  Option  if  it  believes, 
in  its  best  judgment,  that  such  price  is 
not  indicative  of  the  true  price  at  that 
time. 

Applicable  Exchange  Rules.  CBOE 
Rules  28.1  through  28.12  will  apply  to 
the  trading  of  Differential  Index  Option 
contracts.  These  Rules  cover  issues  such 
as  exercise  prices  and  positions  limits. 
Surveillance  procedures  currently  used 
to  monitor  trading  in  each  of  the 
Exchange's  options  will  also  be  used  to 
monitor  trading  in  Differential  Index 
Options.  In  addition.  Differential  Index 
Options  will  be  subject  to  the 
Exchange's  sales  practice  and  suitability 
rules  applicable  to  standardized 
options. 

Differential  Index  Options  are 
"securities"  under  Section  3(a)(10)  of 
the  Act.  and  therefore  are  exempt 
pursuant  to  Section  28(a)  of  the  Act 
from  any  state  law  that  prohibits  or 
regulates  the  making  or  promoting  of 
wagering  or  gaming  contracts,  or  the 
operation  of  "bucket  shops"  or  other 
similar  or  related  activities.  Differential 
Index  Options  will  be  traded  pursuant 
to  the  Exchange's  rules  and  rule 
amendments  discussed  herein,  which 
are  subject  to  prior  approval  by  the 
Commission. 

Position  Limits.  The  Exchange 
proposes  that  the  position  limits  for 
Index  Differential  Options  be  set  at  the 
lower  of  the  separate  position  limits  for 
standardized  index  options  trading  on 
the  designated  index  and  the  benchmark 
index.  In  the  event  that  one  or  both  of 
the  indexes  is  not  currently  the  subject 
of  standardized  index  options  trading, 
then  the  Exchange  will  establish 
position  limits  as  the  lesser  of  those  that 
would  be  in  effect  for  standardized 
options  on  the  indexes  if  such  options 
were  trading.  In  the  event  neither  the 
designated  index  nor  the  benchmark 
index  is  subject  to  position  limits  the 
Index  Differential  Options  shall  not  be 
subject  to  position  limits.  The  Index 
Differential  Options  shall  be  subject  to 
any  reporting  requirements  applicable 
to  the  underlying  indexes. 

For  Equity  Diiferential  Options,  the 
Exchange  proposes  that  the  position 
limits  be  set  at  the  position  limit  of 
standardized  equity  options  trading  on 
the  designated  stock.  In  the  event  that 


standardized  options  currently  do  not 
trade  on  the  designated  stock,  then  the 
Exchange  will  establish  a  position  limit 
at  the  level  that  would  be  in  effect  if 
standardized  options  did  trade  on  such 
stock.  For  Paired  Stock  Differential 
Options,  the  Exchange  proposes  that  the 
position  limits  be  set  at  the  lower  of  the 
separate  position  limits  of  standardized 
equity  options  trading  on  the  designated 
and  benchmark  stocks.  In  the  event  that 
one  or  both  of  the  stocks  is  not  currently 
the  subject  of  standardized  options 
trading,  then  the  Exchange  will 
establish  position  limits  as  the  lesser  of 
those  that  would  be  in  effect  for 
standardized  options  on  the  stocks  if 
such  options  were  trading. 

The  Exchange  also  proposes,  for 
position  and  exercise  limit  purposes,  to 
require  that  positions  in  Differential 
options  with  the  same  designated  or 
benchmark  stock  or  narrow-based  index 
be  aggregated.  For  example,  if  a  Paired 
Stock  Differential  option  has  been 
created  using  General  Motors 
Corporation  stock  as  the  benchmark  and 
Ford  Motor  Company  as  the  designated 
stock,  positions  in  that  differential 
option  will  be  aggregated  with  position 
in  other  Paired  Stock  Differentials  and 
Equity  Differentials  using  narrow-based 
indexes  created  using  either  General 
Motors  or  Ford  as  the  benchmark  or 
designated  stocks  to  determine  whether 
the  accoimt  is  in  compliance  with  the 
position  and  exercise  limit  rules. 
However,  with  respect  to  the  use  of 
broad-based  indexes  as  either  the 
benchmark  or  designated  index  in  an 
Equity  or  Index  Differential,  no 
aggregation  of  positions  will  be 
required.  For  example,  if  Equity 
Differentials  are  created  using  the  S&P 
100  as  the  benchmark  index  and  AT&T 
Corp..  Dow  Chemical  Company,  and 
International  Business  Machines  as 
designated  stocks,  members  will  not  be 
required  to  aggregate  positions  in  those 
Differential  Options  to  determine 
whether  an  account  is  in  compliance 
with  position  and  exercise  limit  rules. 

In  consultation  with  the  Commission, 
the  Exchange  will  establish  the 
appropriate  option  position  limit  for  a 
Differential  Index  option,  where  the 
Exchange  chooses  as  either  a  designated 
or  benchmark  index,  a  broad-based 
index  that  has  been  approved  by  the 
Commission  for  index  warrant  trading 
only.  The  position  limit  for  a 
Differential  Option  using  a  narrow- 
based  index  warrant  will  be  established 
using  the  Exchange's  narrow-based 
index  option  rules. 

The  Exchange  further  proposes  that 
Differential  Index  Options  not  be 
aggregated  with  other  standardized 
options  on  the  underlying  designated 
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stock  or  index  or  on  the  underlying 
benchmark  stock  or  index  for  purposes 
of  determining  whether  an  account  is  in 
compHance  with  position  and  exercise 
limit  rules.  The  Exchange  believes  this 
policy  is  appropriate  for  the  following 
reasons.  First  foremost,  the  value  of 
Differential  Index  Options  will  be 
calculated  in  a  different  manner  from 
the  value  of  other  currently  traded 
standardized  equity  and  index  options. 
In  fact,  because  of  the  subtraction  of  the 
performance  of  the  benchmark  from  the 
designated  stock  or  index,  the  value  of 
a  Differential  Index  Option  may 
appreciate  (depreciate)  even  as  the  value 
of  the  corresponding  standardized 
option  on  the  designated  stock  or  index 
decreases  (increases).  Further,  the  value 
of  a  Differential  Index  Options  is  in  part 
a  function  of  the  correlation  between  the 
designated  stock  or  index  and  the 
benchmark  (i.e.,  the  tendency  of  the 
designated  stock  or  index  and  the 
benchmark  to  move  concurrently).  This 
correlation  component  of  the 
Differential  Index  Option  price  is  not 
considered  in  determining  the  value  of 
other  standardized  options  on  either  the 
designated  or  benchmark  stock  or  index. 
As  a  result,  the  Differential  Index 
Option  is  likely  to  be  more  or  less 
sensitive  to  movements  in  the 
designated  stock  or  index  than  the  other 
standardized  options  on  that  stock  or 
index,  and  changes  in  the  Differential 
Index  Option's  price  may  be  in  the 
opposite  direction  from  changes  in  other 
standardized  options  prices.  Therefore, 
any  attempt  to  aggregate  Differential 
Index  Options  with  other  standardized 
options  for  determination  of  position 
limits  would  be  combining  contracts 
which,  by  nature,  can  change  in  value 
quite  differently. 

Differential  Index  Options  also  have 
certain  terms  not  found  in  many  other 
standard  equity  and  index  options.  Each 
Differential  Index  Option  contract 
changes  in  value  as  a  function  of  the 
differential  performance  of  a  $10,000 
long  position  in  the  designated  stock  or 
index  and  a  $10,000  short  position  in 
the  benchmark.  Many  standardized 
equity  options  are  settled  by  physical 
delivery  of  100  shares  of  the  underlying 
stock,  worth  $5,000  per  contract  for  a 
$50  stock,  and  feature  American 
exercise.  Standardized  index  options 
typically  feature  European-style 
exercise,  cash  settlement,  and  represent 
approximately  $25,000  worth  of  a  basket 
of  stocks  (with  the  index  at  the  250 
level).  Any  meaningful  aggregation  of 
positions  in  contracts  with  different 
terms  would  be  difficult  to  establish  as 
a  simple  rule,  and  would  require  a  case- 
by-case  analysis  of  the  terms  for  each 


Differential  Index  Option  contract 
compared  to  other  standardized 
contracts  on  the  designated  and/or 
benchmark  stock  or  index. 

The  Exchange  also  believes  that  the 
aggregation  of  position  limits  hinders 
the  probability  of  success  of  any  new 
product.  The  aggregation  of  positions  in 
Differential  Options  with  positions  in 
standardized  options  will  result  in  the 
new  product  competing  with  the 
established  product  for  a  limited 
amount  of  potential  volmne.  Thus,  with 
aggregated  position  limits,  new  products 
cannot  "grow  the  pie"  and  increase 
overall  liquidity  in  all  of  the  products; 
they  start  at  a  disadvantage  which  may 
be  impossible  to  overcome. 

FLEX  Options.  The  Exchange  is 
modifying  its  FLEX  rules  to  provide  for 
trading  of  FLEX  options  on  Differential 
Index  Options.  In  addition,  the 
Exchange  is  deleting  the  list  of  index 
options  on  which  it  may  trade  FLEX 
options  set  forth  in  Rule  24A.4(b)(l)  and 
is  replacing  it  with  a  statement  that  the 
Exchange  may  trade  FLEX  options  on 
any  index  or  differential  index  (as 
defined  in  Chapter  XXVIII)  for  which 
the  Exchange  has  been  approved  to 
trade  options  or  warrants.  This  change 
is  consistent  with  American  Stock 
Exchange  Rule  903G(a)(l). 

Customer  Margin.  The  Exchange 
proposes  to  apply  standard  index 
options  margin  treatment  to  Differential 
Index  Options.  Index  Differential 
Options  on  the  relative  performance  of 
one  broad-based  index  versus  another 
will  be  margined  as  broad-based  index 
options  and  short  positions  therein  will 
require  margin  equed  to  the  current 
market  value  of  the  Differential  Index 
Option  plus  an  amount  equal  to  15%  of 
the  market  value  of  the  Differential 
Index  reduced  by  any  out  of  the  money 
amount  to  a  minimum  of  the  current 
market  value  of  the  option  plus  10%  of 
the  Index.  All  other  Index  Differential 
Options,  Equity  Differential  Options  and 
Paired  Stock  Differential  Options  will  be 
margined  as  narrow-based  index  options 
and  short  positions  therein  will  require 
an  amount  equal  to  the  current  market 
value  of  the  Differential  Index  Option 
plus  an  amount  equal  to  20%  of  the 
market  value  of  the  Differential  Index 
reduced  by  any  out  of  the  money 
amount  to  a  minimum  of  the  current 
market  price  of  the  option  plus  10%  of 
the  Index.  The  Exchange  believes  that 
this  method  of  determining  customer 
margin  is  appropriate  because  the  range 
of  volatilities  expected  for  Differential 
Indexes  should  not  be  significantly 
different  than  the  expected  range  for 
other  indexes  and  equities.  This  is 
because  the  volatility  of  a  Differential 
Index  is  based  upon  the  volatilities  of 


the  designated  and  benchmark  indexes 
or  stock  and  the  correlation  of  these 
components. 

2.  Statutory  Basis 

The  Exchange  beUeves  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.s  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),6  in 
particular,  in  that  it  will  permit  the 
trading  of  Differential  Index  Options 
pursuant  to  Exchange  Rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities;  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  the  public  interest. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efliectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  nde  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vvTitten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 


5  15  U.S.C  78f(b). 
»15U.S.C.  78f[b)(5). 
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Washing  ton.  D.C.  20549-0609.  Copies  of 
the  subn  ission,  all  subsequent 
amencLmBnts,  all  written  statements 
witli  res|  lect  to  tlie  proposed  rule 
change  t  >at  are  filed  with  the 
Commis!  ion,  and  all  written 
commun  ications  relating  to  the 
proposec  rule  change  between  the 
Commisi  ion  and  any  person,  other  than 
those  tha  t  may  be  withheld  from  the 


public  in 


For  the 
Market  Retulatron 
authority. 


accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  insepction  and  copying  in 
the  Comiiission's  Public  Reference 
Room.  Qipies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princ  ipal  office  of  the  CBOE.  All 
submissi  ms  should  refer  to  File  No. 
SR-CBOl  :-98-50  and  should  be 
submitted  by  June  3,  1999. 


I  Commission  by  the  Division  of 
pursuant  to  delegated 


Margaret  ll.  McFarland, 

Deputy  Sei  -.retary. 

[FR  Doc.  9  J-12066  Filed  5-12-99;  8:45  am] 


BILUNG  COCE  8010-01-M 


SECURn  lES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^1374;  File  No.  SR-CBOE- 
9»-16] 

Self-Regylatory  Organizations;  Notice 
of  Filing  ind  immediate  Effectiveness 
of  Propofed  Rule  Change  by  tfie 
Chicago  ^oard  Options  Exchange, 
Inc.,  Relating  to  the  Listing  and 
Trading  df  Generic  Narrow-Based 
Index  Options  Under  Rule  19b-4(e) 

May  5,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  fend  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  April  15, 
1999,  the  Chicago  Board  Options 
Exchange  Inc.  ("CBOE"  or  "Exchange") 
filed  witU  the  Securities  and  Exchange 
Commissipn  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  filing  was  amended  on  April  28, 
1999.3  Th  3  proposed  rule  change  has 
been  filed  by  the  CBOE  as  a  "non- 
controver  tial"  rule  change  under  Rule 
19b-4(f)(g)  ■»  under  the  Act.  The 
Commissibn  is  publishing  this  notice  to 
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M7CFR 

>  15  U.S.C. 

2  17CFR 

'  See  letter  from 
Regulatory  /^airs 
Deputy 
Regulation 

«17CFR 
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'  Asso  :iate 


30-3(a)(12). 
78s(b)(l). 
19b-4. 

Timottiy  H.  Thompson,  Director, 
CBOE,  to  Michael  Walinskas. 
Director,  Division  of  Market 
dommission.  dated  April  20,  1999. 
19b-*{f)(6). 
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solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  is  proposing  to  amend  Rule 
24.2,  Designation  of  the  Index,  to 
provide  for  the  listing  and  trading  of 
narrow-based  stock  index  options 
pursuant  to  new  Rule  19b-^(e)  under 
the  Act.''  The  text  of  the  proposed  rule 
change  follows.  Proposed  new  language 
is  in  italics;  proposed  deletions  are  in 
brackets: 


CHAPTER  XXIV 

Index  Options 

***** 

Designation  of  the  Index 

Rule  24.2  (a)  The  component 
securities  of  an  index  underlying  an 
index  option  contract  need  not  meet  the 
requirements  of  Rule  5.3.  Except  as  set 
forth  in  subparagraph  (b)  below,  [T]the 
listing  of  a  class  of  index  options  on  a 
new  underlying  index  will  be  treated  by 
the  Exchange  as  a  proposed  rule  change 
subject  to  filing  with  and  approval  by 
the  Securities  and  Exchange 
Commission  ("Commission")  under 
Section  19(b)  of  the  Exchange  Act. 

(b)  [A  rule  change  proposing  the  listing 
of  a  class  of  index  options  on  a  new 
underlying  narrow-based  index  may  be 
designated  by  the  Exchange  as 
constituting  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
administration  of  this  Rule  24.2  within 
the  meaning  of  subparagraph  (3)(A)  of 
subsection  19(b)  of  the  Exchange  Act, 
thereby  qualifying  the  rule  change  for 
effectiveness  upon  filing  with  the 
Commission,  if  the  Exchange  prefiles 
with  the  Commission  a  draft  copy  of  the 
rule  change  not  less  than  one  week 
before  it  is  filed,  and  if  the  Exchange 
proposes  to  commence  trading  in  the 
subject  class  of  index  options  not  earlier 
than  30  days  after  the  date  of  filing,  and] 
Notwithstanding  paragraph  (a)  above, 
the  Exchange  may  trade  options  on 
narrow-based  index  options  pursuant  to 
Rule  19b-4(e)  of  the  Securities  Exchange 
Act  of  1 934,  if  each  of  the  following 
conditions  is  satisfied: 

(1)-(12)  No  change. 

(c)  No  change. 


» 17  CFR  240.19b-4(e). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  is  proposing  to  amend  Rule 
24.2,  Designation  of  the  Index,  to 
provide  for  the  listing  and  trading  of 
narrow-based  stock  index  options 
piu-suant  to  new  Rule  19b-^(e)  under 
the  Act,  Certainly,  CBOE  Rule  24,2 
permits  the  Exchange  to  list  and  trade 
options  on  narrow-based  indexes  thirty 
days  after  a  filing  describing  the  index 
option  is  made  under  Section 
19(b)(3)(A)  of  the  Act,  provided  that  the 
index  meets  the  generic  listing  criteria 
set  forth  in  Rule  24.2(b).  The  recent 
Commission  release  adopting  new  Rule 
19l>-4(e)  ("New  Products  Release"),^ 
however,  no  longer  requires  a  Section 
19(b)(3)(A)  filing  and  subsequent 
waiting  period  so  long  as  the  exchange 
relying  on  the  new  Rule  has  generic 
listing  criteria  approved  by  the 
Commission  and  meets  certain  other 
requirements. 

The  New  Products  Release  indicated 
that  products  meeting  the  listing  criteria 
approved  by  the  Commission  in  its  1994 
Generic  Narrow-Based  Index  Options 
approval  order  ^  (as  set  forth  in  CBOE 
Rule  24.2)  qualified  for  filing  imder  new 
Rule  19b-4(e),  so  long  as  an  exchange 
eliminated  the  Section  19(b)(3)(A)  rule 
filing  requirement  from  its  existing 
rules.8  The  Exchange  is,  therefore, 
proposing  to  eliminate  the  Section 
19(b)(3)(A)  rule  filing  requirement  in 
Rule  24.2  and  instead  incorporate  the 
provisions  of  new  Rule  19b-4(e).  The 
Exchange  represents  that  it  will  use  new 
Rule  19b— 4(e)  in  accordance  with  the 


6  See  Amendment  to  Rule  Filing  Requirements  for 
Self-Regulatory  Organizations  Regarding  New 
Derivative  Securities  Products,  Securities  Exchange 
Act  Release  No.  40761  (December  8,  1998),  63  FR 
70952  (December  22,  1998). 

'  See,  Securities  Exchange  Act  Release  No.  34157 
(June  3,  1994),  59  FR  30062  (June  10, 1994). 

■  See,  New  Products  Release  at  note  89. 
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terms  and  conditions  set  forth  in  the 
order  approving  that  rule. 

2.  Statutory  Basis 

The  Exchange  beUeves  that  this 
proposed  rule  change  is  consistent  with 
and  ftirthers  the  objectives  of  Section 
6(b)(5)  of  the  Act^  in  that  it  would 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
a  manner  consistent  with  die  protection 
of  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^"  and 
Rule  19b-4(f)(6)  thereunder"  because 
the  proposed  rule  change  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  bidden  on 
competition;  (3)  by  its  terms,  does  not 
become  operative  for  30  days  from  the 
date  of  filing,  or  such  shorter  time  that 
the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest;  and  (4) 
CBOE  provided  the  Commission  with 
written  notice  of  its  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  Exchange  has  requested  that  the 
rule  change  be  accelerated  to  become 
operative  immediately  to  ensure  that  the 
Exchange  not  be  disadvantaged  in  the 
listing  of  new  index  option  products 
vis-a-vis  the  American  Stock  Exchange 


("Amex").  Amex  filed  a  similar  rule 
change  with  the  Commission  that 
became  operative  as  of  March  11,  1999. 
Additionally,  the  Exchange  notes  that 
the  public  has  had  ample  notice  of  the 
Commission's  New  Products  Release, 
which  describes  the  kind  of  rule  change 
effected  by  the  Exchange  in  the  instant 
proposal.  The  Commission  finds  that 
accelerating  the  operative  date  of  the 
rule  change  as  proposed  furthers  the 
aims  of  the  New  Products  Release  and 
is  consistent  with  the  protection  of 
investors  and  the  public  interest,  and 
thus  designated  the  date  hereof  as  the 
operative  date. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  wit  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witidield  from  the 
public  in  accordance  with  the 
provisions  of  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-16,  and  should  be 
submitted  by  June  3,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

fPR  Doc.  99-12067  Filed  5-12-99;  8:45  am] 
BILUNG  CODE  8010-01-M 


9  15  U.S.C.  78f(b)(5). 

'"15  U.S.C.  78s(b)(3)(A). 

"  17  CFR  240.19b-4(f)(6).  In  reviewing  this 
proposal,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f}. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41376;  File  No.  SR-CBOb- 
99-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange. 
Inc.,  Relating  to  Listing  Criteria  for 
Warrants 

May  6,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereimder,^ 
notice  is  hereby  given  that  on  April  6, 
1999,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change  < 

The  Exchange  proposes  to  amend  its 
Rule  31. 5. E  to  add  an  alternative  set  of 
distribution  criteria  for  broad-based 
stock  index  warrants.  The  text  of  the 
proposed  rule  change  follows.  Italics 
indicate  material  to  be  added. 
***** 

Chicago  Board  Options  Exchange,  Inc. 
Rules 

*  *   * 

CHAPTER  XXXI 

Criteria  for  Original  Listing 

*  *   * 

Rule  31.5    Criteria  for  Eligibility  of 
Securities 


E.  Currency,  Currency  Index  and  Stock 
Index  Warrants 

*  *   * 

(2)  Public  Distribution.  The  Exchange 
may  list  warrants  that  meet  either  of  the 
two  alternative  sets  of  criteria  below. 

(i)  Alternative  1 

Warrants  outstanding  ..         1,000,000 

Principal  amount/ag- 
gregate market  value        $4,000,000 

Number  of  public  hold- 
ers    400 

(ii)  Alternative  2 

Warrants  outstanding  ..         2,000.000 

Principal  amount/ag- 
gregate market  value      $12,000,000 


'M7CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(bl(ll- 
2  17  CFR  240.19b-4. 
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ers  . 
Initial 
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Numbi  tr  of  public  hold- 


once 


case  by 

case 

$6/waiTant 


II.  Self-R  egulatory  Organization's 
Statemei^  of  the  Purpose  of,  and 
Statutoni  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  inc  luded  statements  concerning 
the  purp(ise  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comment  s  it  received  on  the  proposed 
rule  chan  ^e.  The  text  of  these  statements 
may  be  e;  amined  at  the  places  specified 
in  Item  H '  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significar  t  aspects  of  such  statements. 


A.  Self-R(  gulatory 
Statemen  t 
Statutory  Bi 
Change 

1.  Piu-pos 


The 
change  is 
which 
"Currenc 
Index 
criteria 
Rule  31 
public  di 
before  a 
trading  oi 
outstandi 


for 


5Ei 


00) 


$4,000, 
holders: 
similar 
Although 
Rule  31.5 
industry 
the  listing 
that  are 


400. 


lis  ting  I 


practice  U  at 
appropria  e 

CBOE 
staff  of  th( 
400-holder 
stock  in 
significan 
the  CBOE 
stock  and 
offerings 
limited  to 
and  are 


;cf ! 


y  Organization 's 
of  the  Purpose  of,  and 
asis  for,  the  Proposed  Rule 


putpose  of  the  proposed  rule 
to  amend  CBOE  Rule  31.5.E, 
forth  the  listing  criteria  for 
Currency  Index  and  Stock 
Warrants."  Currently,  the  listing 
warrants  under  Exchange 
require  that  the  following 
istribution  requirements  be  met 
M  arrant  may  be  listed  for 
r  the  Exchange:  (1)  Warrants 
liig:  1,000,000;  (2)  principal 
amount/a  ;gregate  market  value: 

and  (3)  number  of  public 
.  Other  marketplaces  have 
ig  criteria  for  warrants, 
not  specifically  included  in 
the  Exchange  represents  that 
{ ractice  has  been  to  discourage 
of  instruments  of  this  kind 
below  $4  per  unit — a 
the  CBOE  finds 


pi  iced 


n^ember  firms  have  advised 
Exchange  that  the  existing 
requirement  for  broad-based 
<  warrants  frequently  poses  a 
barrier  to  seeking  a  listing  on 
Unlike  offerings  of  common 
common  stock  warrants, 

stock  index  warrants  are 
options-approved  accounts 
pr  marily  directed  to 
institutional  and  high  net  worth  clients. 
The  Excha  nge  argues  that  member  firms 
often  find  it  considerably  more  cost 
effective  t(  i  offer  stock  index  warrants 
either  offs  lore  or  in  the  over-the- 
counter  (C  TC)  derivatives  market.  This 
is  because  achieving  the  existing  400- 
holder  req  airement  usually  entails  an 
extensive  ind  drawn  out  marketing 


effort — an  effort  that,  in  the  Exchange's 
view,  does  not  provide  any  additional 
market  or  investor  benefits.  At  the  same 
time,  CBOE  believes  that  stock  index 
warrant  investors  would  be  generally 
better  served  by  having  these  securities 
listed  and  traded  on  the  Exchange, 
where  transaction  size  and  prices  are 
broadly  disseminated. 

To  be  more  competitive  with  the  OTC 
and  overseas  marketplaces  in  the  listing 
of  stock  index  warrants,  the  Exchange  is 
proposing  to  establish  an  alternative  set 
of  distribution  criteria  without  a 
minimum  public  holder  requirement. 
Under  this  alternative,  the  minimum 
number  of  public  holders  required  for  a 
stock  index  warrant  to  be  listed  would 
not  be  defined,  but  would  be 
determined  on  a  case  by  case  basis. 
Other  criteria  would  include:  (1) 
Minimum  warrants  outstanding: 
2,000,000,  which  is  double  the  existing 
requirement;  (2)  minimum  principal 
amoimt/aggregate  market  value: 
$12,000,000,  which  is  three  times  the 
existing  requirement;  and  (3)  minimum 
price:  $6  per  warrant,  which  is  one  and 
one-half  times  the  minimum  based  on 
existing  informal  guidelines.  Adoption 
of  these  criteria  would,  in  the  opinion 
of  the  Exchange,  enhance  listing 
competition  for  these  products  while 
accommodating  the  transaction  size 
normally  attractive  to  institutional  and 
high  net  worth  investors,  who  the 
Exchange  believes  to  be  major  users  of 
these  types  of  instruments. 

The  Exchange  does  not  believe  that 
the  minimum  holder  requirement  has 
the  importance  for  stock  index  warrants 
that  it  may  have  for  common  stock  or 
common  stock  warrant  listings.  Stock 
index  warrants,  it  argues,  are 
economically  equivalent  to  standardized 
options,  which  are  routinely  introduced 
without  any  immediate  "open  interest." 
While  investor  interest  may  ultimately 
develop  for  these  products,  there  is  no 
distribution  whatsoever  when  the 
contract  is  first  listed.  When  interest 
develops  subsequently,  market-makers 
are  expected  to  provide  liquidity  and 
produce  quotes  based  on  market 
variables  even  without  customer  order 
flow.3  The  Exchange  believes  that  this  is 
equally  true  for  broad-based  stock  index 
warrant  contracts.  A  minimum  original 
distribution  should  not  impair  the 
ability  of  market-makers  to  maintain  fair 
and  orderly  markets. "* 


^  The  Exchange  argues  that  the  underlying  cash 
price  as  well  as  any  related  hitures  contracts  arc  of 
prime  importance. 

•*  For  example,  on  most  broad-based  stock 
indexes,  such  as  the  S&P  500.  Dow  Jones  Industrial 
Average,  Nikkei  225  and  FT-SE  100,  there  are  a 
number  of  domestic,  as  well  as  international 
derivative  instruments,  including  options,  futures. 


The  Exchange  asserts  that  neither 
CBOE  nor  any  of  the  other  registered 
exchanges  require  a  minimum  number 
of  holders  as  a  precondition  to  listing 
and  trading  stock  index  options, 
because  investor  interest  and  liquidity 
in  these  instruments — as  in  the  case  of 
standard  options  and  LEAPS — are 
derived  from  the  availability  of  other 
products.  The  Exchange  believes  that 
stock  index  warrants — being 
economically  equivalent  to  index 
options  and  available  only  to  customers 
with  options-approved  accounts — can 
be  expected  to  be  an  equally  attractive 
and  liquid  security. 

2.  Statutory  Basis 

The  proposed  rule  changes  are 
designed  to  enable  the  CBOE  to  compete 
effectively  with  the  overseas  and  OTC 
markets  for  these  types  of  securities.  As 
such,  the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section 
6Cb)(5),s  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


options  on  futures,  and  a  variety  of  other  structured 
products. 

M5  U.S.C.  78fn))(5). 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-14,  and  should  be 
submitted  by  June  3,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-12068  Filed  5-12-99;  8:45  am] 
BILLING  CODE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41366;  File  No.  SR-CSE- 
99-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Cincinnati  Stock 
Exchange,  Inc.  Amending  the  Minor 
Rule  Violation  Program  To  Include 
Violations  of  Limit  Order  Display 
Obligations 

May  4,  1999. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  April  15, 
1999,  the  Cincinnati  Stock  Exchange, 
Inc.  ("CSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  CSE.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  approve  the  proposal  on 
an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  proposes  to  amend  Exchange 
Rule  8.15,  Imposition  of  Fines  for  Minor 
Violation(s)  of  Rules,  to  include  Rule 
12.10  and  Interpretation  .01  under  that 
rule,  which  requires  Members  to  display 
customer  limit  orders  by  complying 
with  Rule  llAcl-4  under  the  Act.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  CSE,  and  at  the  Commission. 


6  17CFR200.30-3(a)(12). 
■  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CSE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposal  would  amend  CSE  Rule 
8.15,  Imposition  of  Fines  for  Minor 
Violation(s)  of  Rules  ("Minor  Rule 
Violation  Program"  or  "Program"), 
which  provides  for  an  ahernative 
disciplinary  regimen  involving 
violations  of  Exchange  rules  that  the 
Exchange  determines  are  minor  in 
nature.  In  lieu  of  commencing  a 
disciplinary  proceeding  pursuant  to 
Rule  8.1  through  8.14,  the  Minor  Rule 
Violation  Program  permits  the  Exchange 
to  impose  a  fine,  not  to  exceed  S2500, 
on  any  member,  member  organization, 
or  registered  or  non-registered  employee 
of  a  member  or  member  organization 
("Member")  that  the  Exchange 
determines  has  violated  a  rule  included 
in  the  Program.  Adding  a  particular  rule 
violation  to  the  Minor  Rule  Violation 
Program  does  not  circumscribe  the 
Exchange's  ability  to  treat  violations  of 
those  rules  through  more  formal 
disciplinary  measures  or  deprive  a 
Member  of  the  procedural  rights 
embedded  in  the  disciplinary'  rules.  The 
Minor  Rule  Violation  Program  simply 
provides  the  Exchange  with  greater 
flexibility  in  addressing  rule  violations 
that  warrant  a  stronger  regulatory 
response  after  the  issuance  of  cautionary 
letters  and  yet,  given  the  nature  of  the 
violations,  do  not  rise  to  the  level  of 
requiring  formal  disciplinary 
proceedings. 

The  Exchange  is  now  proposing  to 
add  the  failure  to  properly  display 
customer  limit  orders  contained  in 
Interpretation  .01  to  Rule  12.10  to  the 
list  of  rule  violations  and  fines  included 
in  the  Minor  Rule  Violation  Program. 
The  Exchange  believes  that  limit  order 
display  violations  often  are  technical  in 
nature  and,  in  most  cases,  are  best 
addressed  in  a  summary  fashion. 
However,  because  Interpretation  .01  to 
Rule  12.10  is  predicated  on  compliance 


with  SEC  Rule  llAcl-4,  which 
provides  important  customer 
protections,  violations  of  this 
Interpretation  require  sanctions  more 
rigorous  than  a  series  of  cautionary 
letters  prior  to  formal  proceedings. 

Therefore,  the  Exchange  is  proposing 
to  use  a  recommended  fine  schedule  of 
$100  per  violation  of  the  Interpretation. 
Exchange  regulatory  staff  will  review 
the  facts  and  circumstances  related  to  a 
purported  violation  and  determine  the 
appropriateness  of  a  fine  or  other 
sanction.  The  Exchange  notes  that  the 
minor  violation  fine  schedule  is  merely 
a  recommended  fine  schedule  and  that 
fines  of  more  or  less  than  the 
recommended  fines  can  be  imposed  (up 
to  $2,500  maximiun)  in  appropriate 
circumstances.  Also,  as  indicated  above 
the  Exchange  retains  the  ability  to 
proceed  with  formal  disciplinary  action 
if  the  violations,  in  the  Exchange's  view, 
involve  circumstances  where  more 
severe  sanctions  would  be  warranted. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  ^ 
in  general,  and  furthers  the  objectives  of 
Sections  6(b)(5),''  6(b)(6),5  6(b)(7),6  and 
6(d)(1) "  in  particular.  The  proposed  rule 
change  is  consistent  with  Section  6(b)(5) 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
remove  iinpediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 
Specifically,  the  proposed  rule  change 
will  augment  the  Exchange's  ability  to 
police  its  market  and  will  increase  the 
Exchange's  flexibility  in  responding  to 
minor  violations  of  Exchange  rules. 

The  proposal  also  is  consistent  with 
the  Section  6(b)(6)  requirement  that  the 
rules  of  an  exchange  provide 
appropriate  discipline  for  violations  of 
SEC  and  Exchange  rules.  The  proposed 
rule  change  will  provide  a  procedure  to 
appropriately  discipline  those  Members 
whose  violations  are  minor  in  nature.  In 
addition,  because  Rule  8.15  provides 
procedural  safeguards  to  the  person 
fined  and  permits  a  disciplined  person 
to  request  a  full  hearing  on  the  matter, 
the  proposal  provides  a  fair  procedure 
for  the  disciplining  of  Members 
consistent  with  Sections  6(b)(7)  and 
6(d)(1)  of  the  Act. 


3  15U.S.C.  78f(b). 
M5  U.S.C.  78f(b)(5). 
»15  U.S.C.  78fnj)(6). 
»15  U.S.C.  78f(b)(7). 
M5  U.S.C.  78f(b)(l). 
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B.  Self-Ri  gulatory 
Statemer$ 

The 


CSE 


Organization's 
on  Burden  on  Competition 

does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inapprop  iate  burden  on  competition. 

C.  Self-Rt  gulatory  Organization 's 
Statemen  l  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Participants,  or  Others 


Members 

The 
receive  wtitten 


Exch 


ange  did  not  solicit  or 
comments  on  the 
proposed  rule  change. 

m.  Solici  ation  of  Comments 


Interest  3d 


submit 

argimienti  i 

including 

change  is 

Persons 

should 

Secretary, 

Commissipn 

Washingt 
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communications 
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Commissit)n 
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public  in 
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available 
the  Commission 
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SR-CSE-' 
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and  the  ru 
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persons  are  invited  to 
written  data,  views  and 

concerning  the  foregoing, 
whether  the  proposed  rule 
consistent  with  the  Act. 
n  aking  written  submissions 
six  copies  thereof  with  the 
Securities  and  Exchange 
.  450  Fifth  Street,  ^JW., 
(^n,  DC  20549-0609.  Copies  of 
all  subsequent 
all  written  statements 
to  the  proposed  rule 
are  filed  with  the 
and  all  written 
relating  to  the 
:  iile  change  between  the 

and  any  person,  other  than 
may  be  withheld  from  the 
Accordance  with  the 
ofSU.S.C.  552,  will  be 
inspection  and  copying  in 
s  Public  Reference 
Copies  of  such  filings  will  also  be 
inspection  and  copying  at 
lal  office  of  the  CSE.  All 
s  should  refer  to  File  No. 
S|9-04  and  should  be 
by  June  3,  1999. 


ar 


rV.  Discus  iion 

The  Con  unission  finds  that  the 
proposed  lule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  i  egulations  thereunder 
applicable  to  a  national  seciuities 
exchange  and,  in  particular,  the 
requiremei  its  of  Section  6  of  the  Act  ^ 


es  and  regulations 


thereundei  .^  Section  6(b)(5)  of  the  Act  'o 
states  that  ihe  rules  of  an  exchange  must 
be  designed  to  a  facilitate  securities 
transactions  and  to  remove  implements 
to  and  perfect  the  mechanism  of  a  free 
and  open  i  larket.  The  Commission 
believes  th  it  the  proposed  rule  change 
will  augmtnt  the  Exchange's  ability  to 


•15U.S.C.  ;8f. 

•In  approvi  ag  this  rule  change,  the  Commission 
has  considere  1  the  proposal's  impact  on  efficiency, 
competition,  i  nd  capital  formation,  consistent  with 
Section  3  of  tl  e  Act.  15  U.S.C.  78c(f) 

'"ISU.S.C.  78f[b)(5). 


police  its  market  and  will  increase  the 
Exchange's  flexibility  in  responding  to 
minor  violations  of  limit  order  display 
obligations. 

Pursuant  to  Section  19(b)(2)  of  the 
Act,"  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  of  the 
proposal  in  the  Federal  Register  in  that 
the  proposed  rule  change  will  further 
the  Exchange's  ability  to  provide 
effective  oversight  of  SEC  and  Exchange 
rules  in  an  expeditious  manner.  The 
Commission  also  believes  the  proposed 
rule  change  will  provide  the  Exchange 
greater  flexibility  in  punishing 
violations  of  these  rules. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  12  of  the  Act,  that  the 
proposed  rule  change  (file  No.  SR-CSE- 
99-04)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-12065  Filed  5-12-99:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41378;  File  Nos.  SR- 
MSRB-98-06,  SR-NASD-98-20,  SR-NYSE- 
9&-07] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  National  Association  of 
Securities  Dealers,  Inc.;  and  New  York 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Changes  Regarding  the 
Confirmation  and  Affirmation  of 
Securities  Transactions 

May  7, 1999. 

The  Municipal  Securities  Rulemaking 
Board  ("MSRB"),  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  and  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  have  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  proposed 
rule  changes  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  proposing 
amendments  to  their  confirmation/ 
affirmation  rules.^  Notices  of  the 


"  15  U.S.C.  78s(b)(2}. 

"  15  U.S.C.  78s(b)(2). 

"7CFR20O.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  On  February  18,  1998,  the  NYSE  filed  and  on 
March  26,  1999,  amended  its  proposed  rule  change 
(File  No.  SR-NYSE-98-07).  On  March  5,  1998,  the 
NASD  filed  and  on  December  22,  1998.  and 
February  17,  1999,  amended  iu  proposed  rule 
change  (File  No.  SR-NASD-98-20).  On  April  3. 


proposals  were  published  in  the  Federal 
Register  on  April  13,  1998.3  T^g 
Commission  received  two  comment 
letters."  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  changes. 

I.  Description 

Currently,  the  confirmation/ 
affirmation  rules  of  the  MSRB,  NASD, 
and  NYSE  (collectively  referred  to  as 
self-regulatory  organizations  or 
"SROs")  5  require  the  SROs'  broker- 
dealer  members  to  use  the  facilities  of 
a  securities  depository  ^  for  the 
electronic  confirmation  and  affirmation 
of  transactions  in  which  the  broker- 
dealer  provides  either  delivery-versus- 
payment  ("DVP")  or  receive-versus- 
payment  ("RVP")  ^  privileges  to  its 
customer.  Broker-dealers  generally 
extend  DVP  and  RVP  privileges  only  to 
their  institutional  customers. 

Certain  vendors  of  electronic  trade 
confirmation  ("ETC")  services  have 
requested  that  they  be  allowed  to 
provide  confirmation/ affirmation 
services  for  DVP  and  RVP  trades  even 
though  they  are  not  registered  clearing 
agencies.  Under  the  rule  changes,  the 
SROs'  broker-dealer  members  will  be 
able  to  comply  with  the  confirmation/ 
affirmation  rules  by  using  the  facilities 
of  either  a  registered  clearing  agency  or 
a  "qualified  vendor"  for  the 
confirmation  and  affirmation  of  DVP 
and  RVP  transactions.* 


1998,  the  MSRB  filed  and  on  April  16, 1999. 
amended  its  proposed  rule  change  (File  No.  SR- 
MSRB-98-06).  The  amendments  filed  by  the  MSRB, 
NASD,  and  NYSE  represent  technical  amendments 
to  the  proposed  rule  changes  and  as  such  do  not 
require  republication  of  notice. 

3  Securities  Exchange  Act  Release  Nos.  39830 
(April  6,  1998),  63  FR  18060  (NYSE);  39831  (April 
6.  1998),  63  FR  18057  (NASD);  39833  (April  6, 
1998),  63  FR  18055  (MSRB).  On  May  1,  1998,  the 
Commission  extended  the  comment  period  for  the 
proposals  for  thirty  days.  Securities  Exchange  Act 
Release  No.  39944  (May  1,  1998),  63  FR  25531. 

•*  Letters  fi-om  Man-Anne  Pisarri.  Esq.,  Pickard 
and  Djinis,  on  behalf  of  Thomson  Financial 
Services  ("Thomson")  (May  12, 1998)  and  Ronald 
J.  Kessler,  Chairman,  Operations  Committee, 
Securities  Industry  Association  ("SIA")  (June  1, 
1998). 

5  The  confirmation/affirmation  rules  are  MSRB 
Rule  G-15(d)(ii),  NASD  Rule  11860(a)(5),  and  NYSE 
Rule  387(a)(5). 

"The  term  "securities  depository"  is  defined  in 
the  SROs'  confirmation/affirmation  rules  as  a 
clearing  agency  that  is  registered  under  Section  17A 
of  the  Act,  15  U.S.C.  78q-l. 

'  DVP  privileges  allow  an  institutional  seller  to 
require  cash  payment  before  delivering  its  seciuities 
at  settlement.  RVP  privileges  allow  an  institutional 
buyer  to  pay  for  its  purchased  securities  only  when 
the  seciuities  are  delivered. 

» Just  being  a  qualified  vendor  will  not  entitle  an 
ETC  vendor  to  provide  "matching"  services  (in 
which  broker-dealer  confirmations  are  matched 
with  institutional  allocation  instructions  to  produce 
affirmed  confirmations)  as  part  of  its  confirmation/ 
affirmation  system.  The  Commission  has  concluded 
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In  order  to  become  a  qualified  vendor 
under  the  rule  changes,  an  ETC  vendor 
will  be  required  to  certify  to  its 
customers  that: 

(1)  With  respect  to  its  electronic  trade 
confirmation/affirmation  system,  it  has  a 
capacity  requirements,  evaluation,  and 
monitoring  process  that  allows  the  vendor  to 
formulate  current  and  anticipated  estimated 
capacity  requirements; 

(2)  Its  electronic  trade  confirmation/ 
affirmation  system  has  sufficient  capacity  to 
process  the  specified  volume  of  data  that  it 
reasonably  anticipates  to  be  entered  into  its 
electronic  trade  confirmation/affirmation 
service  during  the  upcoming  year; 

(3)  Its  electronic  trade  confirmation/ 
affirmation  system  has  formal  contingency 
procedures,  that  the  entity  has  followed  a 
formal  process  of  reviewing  the  likelihood  of 
contingency  occurrences,  and  that  the 
contingency  protocols  are  reviewed  and 
updated  on  a  regular  basis; 

(4)  Its  electronic  trade  confirmation/ 
affirmation  system  has  a  process  for 
preventing,  detecting,  and  controlling  any 
potential  or  actual  systems  integrity  failures, 
and  its  procedures  designed  to  protect 
against  seciuity  breaches  are  followed;  and 

(5)  Its  current  assets  exceed  its  current 
liabilities  by  at  least  $500,000. 

In  addition,  a  qualified  vendor  will.be 
required  initially  and  annually  to 
submit  to  the  SROs  and  to  the 
Commission  staff  a  report  prepared  by 
independent  audit  personnel  (referred 
to  in  the  rule  changes  as  "Auditor's 
Report").  Each  Auditor's  Report  must: 
(1)  verify  the  certifications  described 
above;  (2)  contain  a  risk  analysis  of  all 
of  the  entity's  information  technology 
systems;  and  (3)  contain  the  written 
response  of  the  entity's  management  to 
the  Auditor's  Report's  verifications  and 
risk  analysis.  The  Auditor's  Report  must 
be  deemed  not  unacceptable  by 
Commission  staffs 

Qualified  vendors  will  be  subject  to 
ongoing  requirements  under  the  rule 
changes.  For  each  transaction  in  which 
it  provides  confirmation/affirmation 
services,  a  qualified  vendor  will  be 
required  to:  (1)  deliver  a  trade  record  to 
a  registered  clearing  agency  in  the 
clearing  agency's  format;  (2)  obtain  a 
control  number  for  the  trade  record  from 
the  clearing  agency;  (3)  cross  reference 


that  matching  services  may  be  provided  only  by  a 
registered  clearing  agency  or  by  an  entity  that  has 
received  an  exemption  from  clearing  agency 
registration.  Securities  Exchange  Act  Release  No. 
39829  (April  6,  1998).  63  FR  17943. 

^  At  this  time,  the  Commission  staff  intends  to 
indicate  that  an  entity's  initial  Auditor's  Report  is 
not  unacceptable  by  issuing  a  letter  to  the  entity 
stating  that  it  will  not  recommend  enforcement 
action  against  any  of  the  SROs'  member 
organizations  that  elect  to  use  the  confirmation/ 
affirmation  systems  of  the  entity.  Subsequent 
Auditor's  Reports  submitted  to  the  Commission 
staff  by  the  qualified  vendor  will  be  considered 
acceptable  unless  the  Commission  staff  otherwise 
informs  the  qualified  vendor. 


the  control  number  to  the  confirmation 
and  subsequent  affirmation  of  the  trade; 
and  (4)  include  the  control  number 
when  delivering  the  affirmation  of  the 
trade  to  the  clearing  agency.  A  qualified 
vendor  will  be  required  to  notify  the 
SROs  and  the  Commission  staff  in 
vmting  of  any  changes  to  its  systems 
that  significantly  affect  or  have  the 
potential  to  significantly  affect  its 
electronic  trade  confirmation/ 
affirmation  system.  In  addition,  a 
qualified  vendor  will  be  required  to 
supply  supplemental  information 
regarding  its  confirmation/ affirmation 
system  as  requested  by  the  SROs  or  by 
the  Commission  staff.  If  a  qualified 
vendor  intends  to  cease  providing 
confirmation/ affirmation  services,  it 
must  notify  the  SROs  and  the 
Commission  staff  in  writing. 

II.  Comment  Letters 

The  Conunission  received  two 
comment  letters  in  response  to  the 
notices  of  the  SROs'  proposed  rule 
changes. 1°  The  SLA  Operations 
Committee  stated  that  it  supports  the 
proposed  rule  changes.  The  Operations 
Committee  expressed  its  belief  that  the 
proposed  criteria  should  address  the 
regulatory  concerns  associated  with 
allowing  new  entrants  into  the  clearance 
and  settlement  system  while  providing 
to  the  system  the  innovations  and  cost 
reductions  that  competition  can 
produce. 

Thomson  stated  that  it  was  delighted 
that  the  SROs  are  amending  their  rules 
to  allow  commercial  vendors  to  process 
institutional  trade  confirmations  and 
affirmations."  However,  as  discussed 
below,  Thomson  believes  that  the  SROs' 
proposals  should  be  changed  (1)  to 
make  the  initial  and  ongoing  process  of 
designating  qualified  vendors  objective 
and  self-executing  and  (2)  to  limit  the 
audit  requirements  to  the  areas  that  pose 
the  most  risk  to  post-trade  information 
processing  systems. 

Thomson  stated  that  it  supports  the 
fundamental  approach  of  the  Auditor's 
Reports.  However,  Thomson  believes 
that  the  scope  of  the  Auditor's  Reports 
is  too  broad.  Thomson  particularly 
objected  to  the  requirement  that  the 
Auditor's  Report  contain  an  audit  of  all 
of  the  entity's  information  technology 
systems.  Thomson  stated  that  it  believes 
that  auditing  the  certification  that  the 


'0  Supra  note  4. 

"  Thomson's  comment  letter  refers  to  differences 
in  the  proposed  rule  changes  from  a  statement  of 
principles  agreed  to  tjetween  the  SIA  and  Thomson. 
The  NASD  noted  in  the  first  amendment  to  its  rule 
filing  that  it  "does  not  believe  that  the  statement  of 
principles  is  relevant,  much  less  controlling,  with 
respect  to  whether  there  is  a  statutory  l>asis  for  the 
proposed  rule  change." 


entity  would  be  required  to  provide 
under  the  proposed  rule  changes  is 
sufficient  to  address  the  risk  factors 
related  to  allowing  unregulated  entities 
to  provide  confirmation/ affirmation 
services. 

The  Commission  believes  that  the 
scope  of  the  Auditor's  Reports  under  the 
rule  changes  is  reasonable.  In  particular, 
the  Commission  believes  that  the  risk 
analysis  component  of  the  Auditor's 
Report  is  necessary  to  determine 
whether  an  entity  should  be  a  qualified 
vendor. 

Because  electronic  confirmation/ 
affirmation  services  are  critical  to  the 
settlement  of  institutional  securities 
trades,  a  breakdown  in  the 
confirmation/affirmation  system  could 
have  a  significant  negative  impact  on 
the  entire  clearance  and  settlement 
system.  Moreover,  problems  or 
insufficiencies  in  any  aspect  of  a 
qualified  vendor's  information 
technology  system  could  adversely 
affect  the  quahfied  vendor's 
confirmation/ affirmation  system.  As  a 
result,  the  Commission  believes  that  it 
is  appropriate  for  the  Auditor's  Reports 
to  contain  a  risk  analysis  of  the  entity's 
information  technology  systems. 

In  addition,  registered  clearing 
agencies  that  provide  confirmation/ 
affirmation  systems  are  already  subject 
to  extensive  regulatory  requirements. 
Among  other  things,  registered  clearing 
agencies  must  submit  rule  changes  to 
the  Commission  for  approval  and  are 
subject  to  inspections,  including 
systems  reviews,  by  the  Commission 
staff.  As  a  result,  the  Commission  has 
continuous  oversight  and  authority  over 
registered  clearing  agencies'  operations, 
including  any  confirmation/affirmation 
services  they  provide.  Under  the  SROs' 
rule  changes,  qualified  vendors  will  not 
be  subject  to  such  continuous  oversight 
and  authority.  The  Commission  believes 
that  the  requirements  luider  the  rule 
changes  with  respect  to  the  Auditor's 
Reports  are  reasonably  intended  to 
assure  that  the  Commission  and  the 
SROs  will  be  able  to  prevent  an  entity 
from  becoming  a  qualified  vendor  if  its 
confirmation/affirmation  system  poses  a 
risk  of  compromising  the  safety  and 
soundness  of  the  national  clearance  and 
settlement  system. 

Thomson  objected  to  the  idea  that  the 
Commission  staff  would  issue  a  no- 
action  letter  to  indicate  that  an  entity's 
initial  Auditor's  Report  is  not 
unacceptable.  Thomson  stated  that  the 
process  of  becoming  a  qualified  vendor 
should  be  largely  self-executing  in  that 
an  entity  should  become  a  qualified 
vendor  automatically  as  long  as  its 
initial  Auditor's  Report  does  not  contain 
any  findings  by  the  auditor  of  material 
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weakness.  Thomson  stated  that  under 
the  seIf-(  (xecuting  process  it  supports, 
the  Commission  and  the  SROs  "would 
function  more  as  report  depositories 
than  trat  itional  application  examiners." 

The  Commission  believes  that  in 
order  foi  Commission  staff  to  adequately 
review  a  i  Auditor's  Report  to  determine 
whether  it  is  not  unacceptable,  the  staff 
must  do  more  than  simply  read  the 
report  to  determine  whether  it  contains 
a  finding  of  material  weakness.  Under 
the  rule  i  :hanges,  the  Commission  staff 
may  deei  n  an  Auditor's  Report 
unaccepi  able  for  any  reason  if  it 
believes  hat  the  report  demonstrates 
that  an  e  itity  would  not  be  capable  of 
providin ;  confirmation/ affirmation 
services  n  a  manner  that  would  not 
compromise  the  integrity  of  the  national 
clearance  and  settlement  system. 

Thorns  on  also  contended  that  there  is 
no  legal  (  ontext  in  which  the 
Conunission  staff  may  issue  no  action 
letters  to  qualified  vendors.  Thomson 
stated  thi  it  the  only  party  to  which  the 
Commiss  ion  staff  is  authorized  to 
recommeiid  or  not  recommend 
enforcemjent  action  is  the  Commission 
itself  and  that  any  such 
recommendation  or  decision  to  not 
make  a  n  commendation  must  be  related 
to  the  fee  eral  seciirities  laws  or 
Commiss  on  rules  promulgated 
thereund  sr.  Thomson  expressed 
concern  t  lat  the  proposed  rule  changes 
do  not  pr  jvide  objective  standards  that 
the  Comr  lission  staff  will  use  when 
consideri  ig  whether  to  grant  the  initial 
no-action  letter. 

The  Commission  believes  that  the  use 
of  a  no-ac  tion  letter  to  indicate  that  an 
entity's  ii  itial  Auditor's  Report  is  not 
unaccepti  ible  is  a  reasonable  method  for 
indicatin; ;  that  an  entity  is  a  qualified 
vendor  ui  ider  the  SROs'  rules.  Section 
21  of  the  \ct,  which  authorizes  the 
Commiss  on  to  investigate  and  to  bring 
enforcem  mt  action  with  respect  to 
violations  of  the  rules  of  a  self- 
regulator]  organization  by  any  person, 
provides  1 1  legal  context  for  the  issuance 
of  a  no-ac  tion  letter  to  qualified 
vendors.'  '■  The  Commission  also 
believes  t  lat  the  rule  changes  are 
reasonabl  r  designed  to  provide 
objective  juidance  to  the  Commission  in 
its  review  of  the  Auditor's  Reports  and 
to  the  SROs  to  deny  "qualified"  status 
to  and  to  i  erminate  the  "qualified" 
status  of  I TC  vendors  whose 
confirmat  on/affirmation  services  fall 
below  acceptable  standards. 

Thomsc  n  stated  that  it  agrees  with  the 
requireme  nt  that  a  qualified  vendor 
notify  the  SROs  and  the  Commission 
staff  if  it  c  ecides  to  stop  providing 


'2  15U.S.C.78U. 


confirmation/ affirmation  services. 
Thomson  objected  to  a  provision  in  the 
NASD's  proposed  rule  change  that  states 
a  qualified  vendor  may  cease  to  be 
qualified  if  the  Commission  staff  (1) 
deems  an  Auditor's  Report  unacceptable 
either  because  it  contains  any  finding  of 
material  weakness  or  for  any  other 
identified  reasons  or  (2)  notifies  the 
qualified  vendor  that  it  is  no  longer 
qualified. 

As  noted  above,  the  Commission  staff 
may  deem  an  Auditor's  Report 
unacceptable  for  any  reason  if  it 
believes  that  the  report  demonstrates 
that  an  entity  would  not  be  capable  of 
providing  confirmation/affirmation 
services  in  a  manner  that  would  not 
compromise  the  integrity  of  the  national 
clearance  and  settlement  system.  In 
addition,  the  Commission  staff  may 
revoke  a  no-action  position  if  it 
determines  that  a  revocation  is 
consistent  with  the  public  interest  or  the 
protection  of  investors. 

m.  Discussion 

Under  Section  19(b)(2)  of  the  Act,  the 
Commission  is  directed  to  approve  the 
SROs'  proposed  rule  changes  if  it  finds 
that  they  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  the  rules  and  regulations 
thereunder  applicable  to  the  SROs." 
Sections  6(b)(5),  15A{b)(6),  and 
15B(b){2)(C)  of  the  Act^"  require,  among 
other  things,  that  the  SROs'  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities. 
Sections  6(b)(8),  15A(b)(9),  and 
15B(b)(2)(C)  of  the  Act  '^  also  require 
that  the  SROs'  rules  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  For  the  reasons 
discussed  below,  the  Commission 
believes  that  the  SROs'  proposed  rule 
changes  are  consistent  with  their 
obligations  under  the  Act. 

The  Commission  believes  that  the 
changes  to  the  SROs'  confirmation  rules 
are  consistent  with  the  SROs' 
obligations  imder  the  Act  because  they 
will  require  unregulated  entities  that 
wish  to  provide  confirmation/ 
affirmation  services  to  establish  links 
and  interfaces  with  a  registered  clearing 
agency.  This  requirement  should 
increase  cooperation  and  coordination 
among  the  SROs'  members,  registered 


■nsU.S.C.  78s(b)(2). 

'■•  15  U.S.C.  78f(b)(5).  78o-3(b)(6),  and  78o- 
4(b)(2)(C). 

'=  15  U.S.C.  78f(b)(e).  78o-3(b)(9),  and  78o- 
4(b)(2)(C). 


clearing  agencies,  and  entities  that 
become  qualified  vendors  under  the  rule 
changes. 

In  addition,  in  reviewing  the 
proposed  rule  changes  the  Commission 
has  considered  whether  the  proposed 
rule  changes  would  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  Commission 
believes  that  the  rule  changes  have  been 
carefully  designed  to  allow  unregistered 
ETC  vendors  to  provide  confirmation/ 
affirmation  services  for  institutional 
trades  in  a  manner  which  is  not  unduly 
burdensome  for  ETC  vendors  and  which 
preserves  the  safety  and  soundness  of 
the  national  system  for  the  clearance 
and  settlement  of  securities 
transactions.  Therefore,  the  Commission 
believes  that  the  SROs'  proposed  rule 
changes  should  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposals  are 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  1 7 A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
MSRB-98-06,  SR-NASD-98-20,  SR- 
NYSE-98-07)  be  and  hereby  are 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '6 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-12139  Filed  5-12-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41367;  File  No.  SR-NASD- 
98-88] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Listing  and 
Continued  Listing  Determinations 

May  4,  1999. 

On  November  27,  1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 


'17CFR200.30-3(a)(12). 
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Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),^  and 
Rule  19b— 4  thereunder  concerning  the 
procedures  followed  by  the  Association 
in  listing  and  delisting  an  issuer.^  The 
NASD  amended  the  proposal  on 
December  15,  1998.^  Notice  of  the 
proposal,  as  amended,  was  published  in 
the  Federal  Register  on  January  8,  1999 
("Notice").''  The  Commission  did  not 
receive  any  comment  letters  on  the 
fling. 

I.  Introduction  and  Background 

The  NASD  is  proposing  to  replace  its 
existing  rules  setting  forth  the 
procedures  by  which  issuers  may  be 
denied  listing  on,  or  delisted  from,  the 
Nasdaq  Stock  Market.  The  proposed 
revised  code  of  listings  procedures 
("Revised  Listings  Code")  codifies 
procedures  that  are  aheady  used  by  the 
Association  in  practice.  In  addition,  the 
Revised  Listing  Code  contains  greater 
detail  about  the  review  process  and 
adds  a  number  of  provisions,  including 
those  for  the  maintenance  of  the  record 
on  review,  fees  for  reviews,  and 
prohibitions  on  conununications 
outside  of  the  official  proceeding.  ^  This 
proposal  is  designed  to  address 
shortfalls  in  the  NASD's  listings 
procedures  identified  in  the 
Commission's  21(a)  Report  and  a 
previous  report  on  the  NASD's 
governance  structure.^ 


■  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  Robert  E.  Aber,  Senior  Vice 
President  and  General  Counsel,  Nasdaq,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation,  Commission,  dated  December 
15,  1998. 

*  See  Securities  Exchange  Act  Release  No.  40874 
(December  31,  1998),  64  FR  1258. 

*  The  Association  is  also  proposing  to  temporarily 
move  the  existing  Rule  4800  Series  relating  to  other 
grievances  concerning  the  Association's  automated 
systems  to  the  Rule  9700  Series,  and  reference  to 
the  delisting  procedures  in  the  current  Rule  4800 
Series  w^ill  be  removed  prior  to  this  relocation.  The 
NASD  and  NASD  Regulation,  Inc.  plan  to  file 
changes  to  the  Rule  9500  Series  in  the  near  future 
and,  upon  approval  of  those  changes,  the  Rule  9700 
Series  will  be  deleted  and  non-listing  related 
grievances  and  denials  of  access  involving  Nasdaq's 
automated  systems  will  be  reviewed  through  Rule 
9500  Series  procedures. 

*  See  Commission's  Report  and  Appendix  to 
Report  Pursuant  to  Section  21(a)  of  the  Securities 
Exchange  Act  of  1934  Regarding  the  NASD  and  The 
Nasdaq  Stock  Market  dated  August  8,  1996; 
Securities  Exchange  Act  Release  No.  37538  (August 
8.  1996)  (SEC  Order  Instituting  Public  Proceedings 
Pursuant  to  Section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934,  Making  Findings  and 
Imposing  Remedial  Sanctions,  In  the  Matter  of 
National  Association  of  Securities  Dealers,  Inc., 
Administrative  Proceeding  File  No.  3-9056);  and 
Report  of  the  NASD  Select  Committee  on  Structure 
and  Governance  to  the  NASD  Board  of  Governors 
(1995). 


n.  Description  of  the  Proposal 

The  revised  Rule  4800  Series  applies 
only  to  decisions  to  deny,  limit,  or 
prohibit  the  listing  of  an  issuer's 
securities  on  the  Nasdaq  Stock  Market. 
The  substantive  criteria  for  listing  on 
the  Nasdaq  Stock  Market  are  contained 
in  other  portions  of  the  Rule  4000 
Series.  Rule  4810  of  the  Revised  Listings 
Code  describes  the  limited  purpose  of 
the  new  Rule  4800  Series  as  well  as 
certain  general  provisions. 

Rule  4810  also  provides  that  an  issuer 
may  request  an  extension  of  time  to 
comply  with  any  of  the  standards 
contained  in  the  Rule  4000  Series  or  an 
exception  to  those  standards.  It  is  solely 
within  the  NASD's  discretion  whether 
to  grant  such  an  extension.  In 
determining  whether  to  grant  an 
extension  or  exception,  the  NASD 
reviewing  body  at  each  level  of  review 
will  consider  the  original  issue  cited, 
but  may  also  consider  any  additional 
issues,  regardless  of  whether  they  were 
considered  earlier  in  the  proceeding.^ 
The  Revised  Listings  Code  provides  that 
the  NASD  will  notify  the  issuer  if 
additional  issues  are  being  considered 
in  determining  whether  to  grant  a 
request  for  an  exception  or  exemption, 
and  the  issue  will  be  given  an 
opportxmity  to  respond  to  such  issues. 

Rule  4810  particularly  notes  that  "the 
issuer  may  be  subject  to  additional  or 
more  stringent  criteria  for  the  initial  or 
continued  inclusion  of  particular 
securities  based  on  any  event, 
condition,  or  circumstance  that  exists  or 
occurs  that  makes  initial  or  continued 
inclusion  of  the  securities  inadvisable  or 
unwarranted  in  the  opinion  of  the 
Association,  even  though  the  securities 
meet  all  enumerated  criteria  for  initial 
or  continued  inclusion  in  the  Nasdaq 
Stock  Market.  "8 

Revised  Rule  4815  through  4860 
provide  the  general  procedures  that  the 
Association  and  an  issuer  must  follow 
with  respect  to  any  determination  by  the 
NASD  to  deny  initial  or  continued 
listing  to  an  issuer,  including  retention 
of  records  for  the  various  Association 
adjudicators.'^  Under  revised  Rule  4815, 
Nasdaq  staff  in  the  Listing 
Qualifications  Department  or  Listing 
Investigation  Department  will  notify  an 


'  The  levels  of  review  are  described  in  the 
following  paragraphs. 

'  See  revised  Rule  4810,  Purpose  and  General 
Provisions. 

»  See  revised  Rule  4830(b)  (the  record  for  a 
proceeding  before  a  Listing  Qualification  Panel  is 
kept  by  the  Nasdaq  Hearings  Department);  revised 
Rule  4840(d)  (the  record  for  a  proceeding  before  the 
Review  Council  is  kept  by  the  Nasdaq  Office  of 
General  Counsel):  and  revised  Rule  4850(b)  (the 
record  for  a  proceeding  before  the  NASD  Board  is 
kept  by  the  Nasdaq  Office  of  General  Counsel). 


issuer  in  writing  of  any  decision  to  limit 
or  prohibit  the  initial  or  continued 
listing  of  its  securities.  This  notification 
will  describe  the  specific  grounds  for 
the  determination. 

Revised  Rule  4820  provides  that 
within  7  calendar  days  of  receipt  of  this 
notification,  the  issuer  may  request  a 
hearing  for  review  of  the 
determination. '°  If  an  issuer  requests  a 
review,  the  staff  determination  will 
generally  be  stayed  pending  the 
outcome  of  the  review."  If  no  request 
for  review  is  made,  the  determination 
will  take  effect  after  the  time  to  request 
review  has  expired. 

Revised  Rule  4830  provides  that  all 
requests  for  review  will  be  considered 
by  an  independent  panel  ("Listing 
Panel")  composed  of  at  least  two 
persons  who  are  not  employees  of  the 
NASD  or  its  subsidiaries.  The  Nasdaq 
Board  of  Directors  will  designate 
potential  panelists.  Panelists  may 
include  both  securities  and  non- 
securities  professionals,  such  as  NASD 
members,  issuers,  attorneys,  or 
accoimtants.  The  Listing  Panel  hearing 
will,  to  the  extent  practicable,  be 
scheduled  within  45  days  of  the  date 
that  the  request  for  hearing  is  filed. 
After  the  hearing,  the  Listing  Panel  will 
issue  a  written  decision  that  is  effective 
immediately  (unless  the  decision  itself 
provides  otherwise). 

Under  revised  Rule  4840,  an  issuer 
may  request  review  of  the  Listing 
Panel's  decision  by  the  Nasdaq  Listing 
and  Hearing  Review  Council  ("Review 
Council")  within  15  days.'^  In  addition, 
any  member  of  the  Review  Council  may 
decide  to  review  a  decision  of  the 
Listing  Panel  vdthin  45  days  of  the  date 
of  the  issuance  of  that  decision.  Review 
Coimcil  review  of  a  matter  generally 


'"The  fee  for  such  a  review  remains  at  its  existing 
level  of  $1,400  for  a  review  based  on  written 
submission  and  S2.300  for  a  review  based  on  an 
oral  presentation.  The  NASD  is  proposing  to 
relocate  the  fee  provisions  from  Rule  4S30  to 
revised  Rule  4820(c). 

' '  The  Association  is  permitted,  however,  to 
suspend  a  security's  inclusion  in  Nasdaq  if  the 
securities  are  not  in  compliance  with  the 
qualiRcation  requirements  of  Rule  4310  or  Rule 
4320,  or  those  requirements  imposed  by  the  NASD 
under  Rule  4330(a).  In  that  event,  Nasdaq  will 
notify  the  issuer  prior  to  the  suspension  or  as  soon 
as  practicable  thereafter.  See  Rule  4330(b). 
Furthermore.  Nasdaq  may  halt  trading  in  a  security 
pending  the  dissemination  of  material  news  or 
when  Nasdaq  requests  information  from  an  issuer 
relating  to  material  news,  qualification  matters,  or 
other  information  necessarj'  to  protect  the  public 
interest.  See  Rule  4120(a)(5). 

•^^The  Renew  Council  is  a  compositionally 
balanced  panel  of  no  fewer  than  eight  and  no  more 
than  18  members.  Of  these  members,  at  least  five 
must  be  Non-Industr>-.  and  not  n-ore  than  50 
percent  may  be  engaged  in  market-making  activity 
or  employed  by  a  member  whose  revenues  from 
market-making  activity  exceed  ten  percent  of  its 
total  revenues.  See  Nasdaq  By-Laws  Article  5.2(a). 
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does  not  stay  the  Listing  Panel  decision 
(unless  t  le  call  for  review  specifies 
otherwise).  The  NASD  is  proposing  to 
impose  i  $1,400  fee  for  a  Review 
Council  -eview.  This  fee  is  in  addition 
to  the  cu  rrent  $1,400  fee  for  the  Listing 
Panel's  r  sview  of  the  Nasdaq  staffs 
initial  determination." 

Under  the  Revised  Listing  Code,  the 
Review  ( louncil  vdll  review  matters 
based  on  the  written  record  and  will 
issue  a  d  scision  to  affirm,  modify,  or 
reverse  tlie  Listing  Panel's  decision. 
Altemati  fely,  the  Review  Council  can 
choose  tc  hold  additional  hearings,  or 
remand  t  le  matter  to  Nasdaq  staff  or  to 
the  Listiig  Panel.i''  This  decision, 
although  subject  to  a  call  for  review  by 
the  NASI »  Board  of  Governors  ("NASD 
Board"),  vill  be  effective  immediately, 
unless  it  ipecifies  to  the  contrary. 

Any  mi  smber  of  the  NASD  Board  may 
choose  tc  review  a  Review  Council 
decision  or  review  at  its  next  meeting 
that  is  at  east  15  calendar  days  or  more 
following  the  date  of  the  Review 
Council  c  ecision.  An  issuer  may  not 
request  tl  at  the  NASD  Board  review  the 
Review  C  juncil  decision.  If  the  NASD 
Board  do(  is  not  determine  to  review  a 
Review  Council  decision,  the  issuer  will 
be  notifie  1  that  the  Review  Council 
decision  i  epresents  the  final  action  of 
the  NASE  .  If  the  NASD  Board  does  call 
a  Review  Council  decision  for  review, 
the  NASE  Board  will  generally  review 
the  mattei  based  on  the  record  before 
the  Revie'  v  Council.  Ch'dinarily,  the 
issuer  wil  not  be  permitted  to 
supplement  the  record  on  review.^^  jije 
NASD  Boi  ird  may  affirm,  modify,  or 
reverse  th  3  Review  Council  decision 
and  may  i  emand  the  matter  to  the 
Review  Council,  the  Listing  Panel,  or 
Nasdaq  sti  iff. 

Revised  Rule  4870  defines  what  is 
included  m  the  record  on  review  at  each 
level  of  a  Rule  4800  proceeding.  At  each 
level  of  review,  the  issuer  will  be 
provided  i  list  of  documents  included 
in  the  record  on  review.  In  addition,  any 
subsequedt  public  filings  made  by  the 
issuer  and)  any  subsequent  information 
released  tc  i  the  public  by  the  issuer  may 
be  added  to  the  record  on  review,  as 


'^The  new 
processing 
preparing  an 
Review  Count: 
Nasdaq  Offici  i 
record,  advisi  ng 
decision,  and 
expense  of 
designed  to 
costs  associ 

'*The  Review 
also  hold  add  tional 

"The  NASD 
request  additpnal 
from  Nasdaq 
hold  additional 


;ths 


;R(v; 


iat  id 


fee  is  designed  to  recoup  the  costs  of 
request  for  review,  including 
copying  the  record  on  review  for  the 
it,  covering  staff  resources  within  the 
of  General  Counsel  for  reviewing  the 
ig  the  Review  Council,  preparing  the 
covering  a  proportionate  part  of  the 
■iew  Council  meetings.  The  fee  is 
revenue  neutral,  to  directly  offset  the 
'  with  the  Review  Council's  review. 
Council  may,  at  its  sole  discretion, 
>nal  hearings. 

Board  may.  at  its  sole  discretion, 
lal  information  from  the  issuer  or 
!  ttaff  and  may,  at  its  sole  discretion, 
'  hearings. 


well  as  any  subsequent  correspondence 
between  the  Association  and  the  issuer. 
Furthermore,  at  any  level  of  review,  the 
deciding  body  may  take  note  of  the 
issuer's  current  Nasdaq  Stock  Market 
bid  price  and  number  of  market  makers 
at  the  time  of  consideration.  The  written 
record,  as  well  as  any  documents 
excluded  from  the  written  record,  will 
be  maintained  until  the  date  upon 
which  the  decision  becomes  final, 
including,  if  applicable,  upon 
conclusion  of  any  review  by  the 
Commission  or  a  federal  court. '^ 

The  Revised  Listings  Code  prohibits 
any  communication  relevant  to  the 
merits  of  a  proceeding  amongst  anyone 
participating  in  or  advising  in  the 
consideration  of  a  listing  or  delisting 
matter  (including  members  of  the 
Listing  Panel,  Review  Council,  or  NASD 
Board  and  NASD  employees),  unless  the 
issuer  and  the  appropriate  Nasdaq  staff 
have  been  provided  notice  and  an 
opportunity  to  participate  in  the 
communication.'^  This  proposed 
limitation  is  designed  to  prevent 
information  outside  of  the  record  from 
being  considered  in  rendering  a 
decision  in  a  matter.  The  NASD 
indicates  that  they  currently  expect 
Nasdaq  staff  to  waive  participation  in 
such  communications.  The  Revised 
Listings  Code  also  specifies  that  if  an 
issuer  submits  a  proposal  to  resolve 
matters  at  issue  in  a  Rule  4800  Series 
proceeding,  communications  about  that 
submission  will  be  excluded  from  the 
prohibitions  discussed  above. '^ 

m.  Discussion 

The  Commission  finds  that  the 
proposal  is  consistent  with  the  Act  and 
in  particular  v/ith  those  provisions 
applicable  to  a  national  securities 
association.  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act  '^  because 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that  the  amendments,  by 
codifying,  expanding,  and  clarifying 


'"Time  is  computed  within  the  Revised  Listings 
Code  based  on  calendar  days.  In  computing  any 
period  of  time,  the  day  of  the  act,  event,  or  default 
from  which  the  period  of  time  begins  is  not 
included.  The  last  day  of  the  period  is  included, 
unless  it  is  a  Saturd=»y,  Sunday,  federal  holiday,  or 
NASD  holiday.  An  NASD  holiday  is  any  day  on 
which  the  Nasdaq  Stock  Market  or  the  executive 
offices  of  the  NASD  are  closed  for  the  entire  day. 

"See revised  Rule  4890,  Prohibited 
Communications. 

'■  The  NASD  is  also  proposing  to  make 
conforming  changes  to  Rules  4330  and  4480,  and 
Rule  4530  will  be  removed  because  the  substance 
of  that  Rule  has  been  relocated  to  Rule  4820(c). 

"15U.S.C.  78o-3(b}(6). 


existing  procedures,  strike  a  reasonable 
balance  between  the  Association's 
obligation  to  protect  investors  and  their 
confidence  in  the  market,  with  its 
parallel  obligation  to  perfect  the 
mechanism  of  a  free  and  open  market. 
The  amendments  provide  fair 
procedures  for  issuers,  while  giving 
Nasdaq  the  ability  to  deny,  limit,  or 
delist  an  issuer  that  has  failed  to  meet 
the  substantive  standards  outlined  in 
the  Rule  4000  Series. 

For  the  most  part,  the  Revised  Listings 
Code  codifies  present  Association 
procedures.  The  general  system  of 
review  remains  basically  the  same.  In 
the  past,  many  of  these  procedures  were 
not  codified,  and  instead  were 
explained  through  correspondence 
during  the  course  of  a  listing  or  delisting 
proceeding.  As  a  result,  it  was  often 
unclear  how  certain  of  the  practices  or 
procedures  were  applied  in  particular 
cases.  The  Revised  Listings  Code  clearly 
sets  forth  the  procedures  applicable  to 
all  issuers. 

One  of  the  most  important 
clarifications  addresses  an  issuer's 
ability  to  request  an  extension  of  time  to 
comply  with  any  of  the  standards  set 
forth  in  the  Rule  4000  Series  or  an 
exception  to  those  standards  at  any  time 
during  the  pendency  of  a  Rule  4800 
Series  proceeding.  While  extensions  and 
exceptions  have  always  been  granted, 
their  availability  was  not  readily 
apparent.  The  Commission  believes  it  is 
essential  for  issuers  to  imderstand  that 
they  may  request  an  extension  of.  or 
exception  to.  the  NASD's  codified 
procedures.  Although  the  decision  to 
grant  such  extensions  and  exceptions  is 
within  the  discretion  of  the  Association, 
the  Commission  notes  that  the  NASD 
must  exercise  that  discretion  in  a 
manner  consistent  with  the  Act 
generally  and.  in  particular,  with 
Section  15A(b)(6).2o 

The  impact  of  decisions  at  each  level 
of  review  is  also  clarified  in  the  Revised 
Listings  Code.  Review  of  a  Listing  Panel 
determination  by  the  Review  Council, 
and  review  of  a  Review  Council 
decision  by  the  NASD  Board  does  not 
stay  the  previous  determination.  The 
ability  to  issue  immediately  a  decision 
will  allow  the  Association  to  act  swifdy 
to  delist  a  non-compliant  issuer  that  is 
still  trading  on  the  Nasdaq  Stock 
Market,  or  to  permit  an  issuer  that  was 
Mo-ongly  delisted  by  the  Nasdaq  staff  to 
retiim  to  the  Nasdaq  Stock  Market  more 
quickly. 

Another  important  clarification  is  that 
each  adjudicator,  from  the  Nasdaq  staff 


^°ld.  No  Association  rule  may  unreasonably 
discriminate  against  one  group  of  issuers  versus 
another. 
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through  the  NASD  Board,  has  the 
discretion  to  supplement  the  record. 
Thus,  at  each  level  of  a  proceeding 
under  the  Rule  4800  Series,  the  Listing 
Panel,  Review  Council,  or  the  NASD 
Board,  as  part  of  its  respective  review, 
may: 

1.  Request  additional  information  from  the 
issuer; 

2.  Consider  the  issuer's  bid  price,  market 
makers  or  any  information  that  the  issuer 
releases  to  the  public,  including  any 
additional  quantitative  deficiencies  reflected 
in  the  released  information;  and 

3.  Consider  any  failure  to  meet  any 
quantitative  standard  or  qualitative 
consideration  set  forth  in  the  Rule  4000 
Series,  including  failures  previously  not 
considered  in  the  proceeding. 

The  issuer  will  be  afforded  notice  of 
such  consideration  and  given  an 
opportunity  to  respond  to  actions  taken 
by  the  adjudicator.  The  Commission 
believes  that  the  ability  to  supplement 
the  record  with  the  most  up-to-date 
information  regarding  the  issuer  will 
help  to  ensure  that  the  reviewing  body's 
decision  is  informed  and  appropriate 
under  the  circumstances. 

There  are  also  several  new  features  in 
the  Revised  Listings  Code.  One  of  the 
most  important  restricts  communication 
between  Association  adjudicators  and 
parties  to  a  listing  determination,  ^i  For 
example,  the  revised  rules  restrict 
communication  between  adjudicators 
and  either  the  Nasdaq  staff  or  the  issuer, 
unless  both  are  given  the  opportunity  to 
participate.  In  addition,  any  prohibited 
commimication  must  be  entered  in  the 
record  of  the  proceeding.  The 
Commission  believes  that  these 
safeguards  will  help  to  ensure  greater 
fcumess  and  openness  in  Association 
listings  proceedings. 

The  Revised  Listings  Code  also  adds 
a  comprehensive  explanation  of  the 
content  of  the  official  record  of  a  listing 
proceeding, ^2  as  well  as  how  the  record 
is  maintained  through  various  levels  of 
review.23  This  provision  is  another 
important  improvement  that  should 
help  to  ensure  that  issuers  are  made 
aware  of  those  factors  that  are 
considered  in  a  listing  or  delisting 
decision,  which  in  turn  should  assist 
them  in  challenging  a  decision  that  is 
adverse  to  them. 

Finally,  the  Revised  Listings  Code 
imposes  fees  for  Association  review. ^^ 
The  Commission  believes  that  these  fees 
are  consistent  with  Section  15A(b)(5)  of 
the  Act,  which  permits  the  allocation  of 
fees  on  issuers  using  any  facility  or 


system  that  the  Association  operates  or 
controls.  Specifically,  the  Commission 
believes  that  the  proposal  provides  for 
the  equitable  allocation  of  reasonable 
fees  among  issuers  using  the  resoiu^ces 
of  the  Association.  The  Commission 
also  believes  that  these  fees  are 
reasonable  under  the  circumstances  in 
that  they  are  designed  to  recoup  the 
costs  of  processing  requests  for  review 
and  holding  the  subsequent  hearings. 

The  renumbering  of  the  existing  Rule 
4800  Series  to  the  Rule  9700  Series,  as 
revised,  will  be  effective  immediately 
upon  approval  of  this  revised  rule 
change.  ^^  The  revised  Rule  4800  Series 
will  be  made  effective  immediately 
upon  approval  for  matters  where  the 
issuer  has  not  yet  received  a  Staiff 
Determination,  as  defined  in  Rule  4815 
of  the  Revised  Listings  Code.  For  issuers 
that  have  received  notification  from  the 
staff  that  they  will  be  delisted  or  denied 
initial  inclusion  prior  to  the  date  of 
approval,  or  that  otherwise  have  matters 
pending  before  the  Listing  Panel  or  the 
Review  Council  prior  to  the  date  of 
approval  of  these  rule  changes,  the 
existing  Rule  4800  Series  will  continue 
to  apply  for  180  days.  The  Commission 
believes  that  this  staggered  schedule  is 
appropriate  because  it  will  allow  the 
Association  to  make  an  orderly 
transition  from  the  existing  rules  to  the 
Revised  Listings  Code. 

rv.  Conclusion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
Act,  and,  particularly,  with  Section 
15A.^^  in  approving  the  proposal,  the 
Conamission  has  considered  its  impact 
on  efficiency,  competition,  and  capital 
formation.2^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,28  that  the 
proposed  rule  change  (SR-NASD-98- 
88)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  99-12064  Filed  5-12-99;  8:45  am] 
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[Release  No.  34-41371;  File  No.  SR-NASD- 
9&-96;  Amendment  No.  4] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  4  to 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Amendments  to  Forms  U- 
4  and  U-5 

May  5,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  April  28, 
1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary  NASD  Regulation, 
Inc.  ("NASD  Regulation"  or  "NASDR"), 
filed  with  the  Securities  and  Exchemge 
Conmiission  ("SEC"  or  "Commission") 
Amendment  No.  4  to  the  proposed  rule 
change^  as  described  in  Items  I,  II  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  as  further  amended  by 
Amendment  No.  4  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amendment  No.  4  provides 
additional  detail  on  how  NASDR  will 
process  the  Proposed  Forms  U— 4  and 
U-5. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASDR  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASDR  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


2»  See  revised  Rule  4890,  Prohibited 
Communications. 
22  See  revised  Rule  4870,  Record  on  Review. 
"  See  revised  Rule  4830(b). 
2«  See  revised  Rules  4820(c)  and  4840(b). 


25  See  supra  note  5,  discussing  relocation  of  the 
current  Rule  4800  Series,  Grievances  Concerning 
The  Automated  Systems,  to  the  Rule  9700  Series. 

26  15U.S.C.  §780-3. 
"15U.S.C.  §78c(f). 

"15U.S.C.  78s(b)(2). 

28 17  CFR  200.30-3(a)(12). 


M5  U.S.C.  78s(b)(l). 

2  17  CFR  240. 19b-^. 

'The  Commission  previously  published  notice  of 
the  proposed  rule  change  on  April  22, 1999.  See 
Securities  Exchange  Act  Release  No.  41326  (April 
22,  1999).  64  FR  23366  (April  30.  1999)  (File  No. 
SR-NASD-98-96). 
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A.  Self-f  egulatory 
Statemei  it 
Statutor]' 
Change 


Federal  Register /Vol.  64,  No.  92 /Thursday,  May  13,  1999 /Notices 


Organization 's 
of  the  Purpose  of,  and 
Basis  for,  the  Proposed  Rule 


1.  Purpoiie 

Amen<  ment  No.  4  clarifies  two 
aspects  c  f  the  proposal  ■♦  and  processing 
of  the  Pn  (posed  Forms  U-4  and  U-5  on 
the  new  Vorld  Wide  Web-based  Central 
Registrat  on  Depository  ("Web  CRD"). 
When  a  f  rm  initiates  a  Form  U-4  filing 
on  Web  (  :RD  for  the  first  time  for  an 
individui  d  with  disclosure  information, 
a  blank  F  age  3  of  the  Proposed  Form  U- 
4  will  ap  )ear  on  the  screen.  Just  as  with 
the  curre  it  paper  filing  system,  a  firm 
will  be  re  quired  to  fill  out  the  entire 
Page  3  to  reflect  all  currently  reportable 
disclosui  J  information,  some  or  all  of 
which  mi  ly  already  have  been  reported 
to  CRD.  Thereafter,  as  a  convenience,  a 
member  \  viU  be  able  to  retrieve  the  most 
recently  iled  electronic  Page  3  of  the 
Form  U-4  and  edit  it  for  submission, 
rather  than  filling  out  the  blank  Page  3 
for  each  s  ubsequent  filing. 

There  a  Iso  will  be  paper  processing 
available  For  one  part  of  one  Disclosure 
Reporting  Page  ("DRP")  associated  with 
the  Propoked  Form  U-5.  The  1996  Form 
U-5  DRP  For  internal  reviews  contains 
a  Part  II,  \  /hich  allows  a  terminated 
registered  representative  to  provide  a 
summary  of  the  circumstances  relating 
to  an  inte  nal  review  disclosure 
submittec  by  the  individual's  former 
employer  on  the  Form  U-5.  This  Part  11 
also  appei  its  on  the  Proposed  Form  U- 
5  Internal  Review  DRP.  NASDR  has 
informed  the  Commission  staff  that  it  is 
prepared  o  accept  paper  submissions  of 
this  Part  I  information  by  a  terminated 
registered  representative  and  that 
NASDR  si  aff  will  enter  the  information 
on  to  The  Web  CRD  system  on  behalf  of 
the  termir  ated  registered  representative. 

2.  Statutoiy  Basis 

NASDR 
4  is 
Section  1 


ft-ii 


requires 

Associatidn 

prevent 

acts  and 

equitable 

general,  tc 

public 

Amendm«iit 

NASD's 

qua 

reqi 

with  NASb 

NASD  mefnbersh 

of  the 

Board  to 


*  S«?e  supni  note  3 


believes  that  Amendment  No. 
consii  tent  with  the  provisions  of 
A(b)(6)  of  die  Act,  which 
e  mong  other  things,  that  the 
s  rules  must  be  designed  to 
udulent  and  manipulative 
practices,  to  promote  just  and 
)rinciples  of  trade,  and,  in 
protect  investors  and  the 
interest.  NASDR  believes  that 

No.  4  is  consistent  with  the 
authority  to  adopt  appropriate 
lificati  3n  and  registration 
requiremepts  for  persons  associated 

members  or  applicants  for 
■  ip.  Article  V,  Section  2 
NASD  By-Laws  authorizes  the 
p  rescribe  the  form  used  by  any 


person  who  wishes  to  make  application 
for  registration  with  the  NASD.  NASDR 
believes  that  Amendment  No.  4  will 
mcike  the  filing  of  information  with  CRD 
easier  and  more  efficient  while 
continuing  to  provide  complete 
information  for  use  by  regulators,  SROs, 
and  firms  conducting  pre-hire  checks. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change,  as 
amended,  will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-96  and  should  be 
submitted  by  May  28,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-12069  Filed  5-12-99;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Proposing  To  Set 
Temporarily  the  Add-On  Margin  Levels 
for  Non-Customized  Cross-Rate 
Foreign  Currency  Options 

May  4,  1999. 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  8, 
1999,  die  Philadelphia  Stock  Exchange, 
hic.  ("PhLx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  on  an  accelerated 
basis  for  a  period  of  six  months  until 
November  4,  1999. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  codify  the 
margin  levels  set  forth  in  Phlx  Rule 
722(d)  for  non-customized  cross-rate 
foreign  currency  options  ("Cross-Rate 
FCOs")  for  a  three  month  period  or  until 
it  develops  an  updated  method  of 
calculating  those  margin  levels. 
Specifically,  the  Exchange  proposes  to 
continue  to  require  that  the  initial  and 
maintenance  margin  requirement  for 
customers'  short  positions  in  Cross-Rate 
FCOs  equal  an  "add-on  margin"  of  foiu- 
percent  of  the  current  market  value  of 
the  underlying  FCO  contract,  plus  100 
percent  of  the  current  market  value  of 
the  option's  premium,  adjusted  for  "out- 


M7  CFR  200.30-3(a)(l2). 
>  15  U.S.C.  78s(b)(l). 
^17CFR240.19b-4. 
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of-the-money-amounts,"  ^  However,  the 
overall  initial  and  maintenance  margin 
may  not  be  reduced  below  the 
"minimum  margin  requirement."^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1991,  the  Commission  approved 
the  Exchange's  proposal  to  list  and  trade 
three  non-customized  cross  rate 
cmrency  options — German  mark/ 
Japanese  yen,  British  pound/German 
mark  and  British  pound/Japanese  yen 
options.^  The  Commission's  order 
approved  the  proposed  margin  system 
for  these  products  for  a  one-year  period 
only,  because  the  Cross-Rate  FCOs  were 
new  products  and  the  Commission  was 
concerned  that  the  volatility  in  the 
underlying  currencies  could  change 
significantly.  Accordingly,  the 
Commission  stated  that  the  Exchange 
should  further  analyze  the  add-on 
margin  adequacy,  and,  within  nine 


^  For  foreign  currency  put  options,  "out-of-the- 
money-amounts"  equal  the  aggregate  exercise  price 
of  the  option  minus  the  product  of  units  per  foreign 
currency  contract  and  the  closing  spot  price.  See 
Phlx  Rule  722(d). 

For  foreign  currency  call  options,  "out-of-the- 
money-amounts"  equal  the  product  of  units  per 
foreign  currency  contract  and  the  closing  spot  price 
minus  the  aggregate  exercise  price  of  the  option. 
See  id. 

■•The  minimum  margin  on  any  put  or  call  carried 
"short"  in  a  customer's  account  may  be  reduced  by 
any  "out-of-the-money-amount"  but  shall  not  be 
less  than  100%  of  the  current  market  value  of  the 
option  plus  ^4%  of  the  current  market  value  of  the 
underlying  FCO  contract,  with  the  exception  that 
the  minimum  margin  on  each  such  put  option 
contract  shall  not  be  less  than  100%  of  the  current 
market  value  of  the  option  plus  ^4%  of  the  option's 
aggregate  exercise  price  amount.  See  id. 

^  See  Securities  Exchange  Act  Release  No.  29919 
(November  7,  1991),  56  FR  58109  (November  15, 
1991).  Although  the  Exchange  received  approval  for 
the  British  pound/)apanese  yen  cross-rate  FCO,  the 
Exchange  has  not  listed  such  a  contract.  Non- 
customized  options  carry  specific  contract  terms  for 
features  such  as  contract  size,  strike  price  intervals, 
expiration  date,  price  quoting  and  premium 
settlement. 


months,  submit  the  analysis  along  with 
a  proposed  rule  change  to  retain  the 
margin  level  or  establish  a  new  level. 

As  approved  by  the  Commission  in 
1991,  the  Exchange's  customer  margin 
requirements  for  short  positions  for  each 
Cross-Rate  FCO  applied  a  four  percent 
add-on  margin.  The  Exchange 
represented  at  the  time  that  this  add-on 
margin  level  was  sufficient  to  cover 
each  cross-rate  product's  historical 
volatility  over  seven-day  intervals  (for 
the  July  30,  1990  to  July  30,  1991  time 
period)  with  a  confidence  level  of 
greater  than  96  percent. 

Due  to  an  oversight,  the  Exchange  did 
not  file  the  required  analysis  and  the 
proposed  rule  change  with  the 
Commission  within  nine  months  of  the 
1991  order.  The  Exchange  now  proposes 
to  codify  the  four  percent  add-on  margin 
level  for  three  months  or  until  it 
develops  an  updated  method  of 
calculating  those  margin  levels.  During 
this  time,  the  Exchange  will  examine 
the  add-on  margin  level  to  determine  if 
it  continues  to  cover  the  same 
confidence  level  or  whether  a  different 
add-on  margin  level  will  be  more 
appropriate.  The  Exchange  anticipates 
filing  a  new  proposed  rule  change 
within  three  months  from  the  date  that 
this  order  has  been  approved  by  the 
Commission.  Applying  the  same 
reasoning  as  in  1991,  the  Exchange 
believes  that  the  four  percent  add-on 
margin  level  currently  provides  an ' 
adequate  level  of  customer's  add-on 
margin  coverage  for  the  German  mark/ 
Japanese  yen  and  British  pound/German 
mark  cross-rate  products." 

2.  Statutory  Basis 

The  Exchange  believes  that  the  four 
percent  level  is  an  adequate  add-on 
margin  level  for  each  German  mark/ 
Japanese  yen  and  British  pound/German 
mark  FCO  on  a  temporary  basis, 
pending  fiirther  analysis.  For  this 
reason,  the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  '^  in  general,  and  in 
particular,  with  Section  6(b)(5),«  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  as  well  as 


^  For  the  British  pound/German  mark  FCXDs,  the 
4%  add-on  margin  level  covers  the  historical  price 
volatility  of  all  seven-day  price  movements  at  a 
100%  confidence  level  for  the  period  January  16. 
1998  to  January  15.  1999. 

For  the  German  mark/Japanese  yen  FCOs,  the  4% 
add-on  margin  level  covers  the  historical  price 
volatility  of  all  seven-day  price  movements  at  a 
94.49%  confidence  level  for  the  period  of  January 
16,  1998  to  January  15. 1999.  To  attain  a  96% 
confidence  level  for  German  mark/Japanese  yen 
FCOs.  the  Exchange  would  have  to  apply  a  4.5% 
add-on  margin  level. 

'15U.S.C.  78f(b). 

8  15U.S.C.  78flb)(5). 


to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed 
carefully  the  Phbc's  proposed  rule 
change  and  believes,  for  the  reasons  set 
forth  below,  the  proposal  is  consistent 
with  the  requirements  of  Section  6  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  Section  6(b)(5)  of  the 
Act "  because  it  will  facilitate 
transactions  in  securities,  promote  just 
and  equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest 
by  allowing  the  Exchange  to  continue  to 
trade  Cross-Rate  FCOs  on  an  interim 
basis,  while  using  a  margin  requirement 
that  the  Commission  believes  is 
justifiable. 

The  Commission's  1991  order 
approved  the  four  percent  add-on 
margin  for  Cross-Rate  FCOs  for  a  one- 
year  period.  The  Exchange  now 
proposes  to  use  a  four  percent  add-on 
margin  level  for  each  non-customized 
cross-rate  product  for  "a  three-month 
period  or  until  an  updated  method  for 
calculating  such  margins  *   *   *  is 
developed."  The  Exchange  will  further 
examine  the  adequacy  of  the  four 
percent  add-on  margin  level  during  that 
period. 

The  Exchange  represents  that  for  the 
period  of  January  16,  1998  to  January 
15,  1999,  the  four  percent  add-on 
margin  level  covered  non-customized 
German  mark/Japanese  yen  FCOs  at  a 
94.49  percent  confidence  level,  and 
covered  non-customized  British  pound/ 
German  mark  FCOs  at  a  100  percent 
confidence  level.  Based  on  those 
confidence  levels,  the  lower  of  which  is 
close  to  the  96  percent  confidence  level 
that  was  contained  in  the  Commission's 
1991  approval  order,  the  Ccjmmission 
believes  it  is  reasonable  to  permit  the 


"ISU.S.C.  78f(b)(5). 
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to  use  a  foiu'  percent  add-on 
■  for  all  Cross-Rate  FCOs  for 
period  until  November  4, 


has  requested  that  the 
on  approve  the  proposed  rule 
ior  to  the  thirtieth  day  after 
of  the  proposal  in  the 
Register,  so  that  the  Exchange 
imm  ediately  codify  the  four 
on  margin  until  it  can 
further  analysis.  The 
on  finds  good  cause  for 
the  proposed  rule  change,  on 
is,  prior  to  the  thirtieth  day 
(  ate  of  publication  of  notice 
the  Federal  Register,  so  that 
may  continue  to  use  the 
percent  add-on  margin  for  Cross- 

during  this  sLx-month  period, 
reviewing  the  adequacy  of 
levels  for  these  products  on  a 
basis. 
Coinmission  requires  that  the 
file  a  proposed  rule  change  to 
codify  the  margin  system 
ci^stomized  Cross-Rate  FCOs  by 
1999,  which  is  three  months 
(Jate  of  this  order.  That 
will  provide  the 
with  sufficient  time  to 
proposed  rule  change  before 
s  approval  of  the  four  percent 
miirgin  expires  on  November  4, 


IV.  Solicil  ation  of  Comments 

Interest  id  persons  are  invited  to 
submit  wiitten  data,  views  and 
argument!  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  jonsistent  with  the  Act. 
Persons  making  written  submissions 
should  fill !  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissi  m,  450  Fifth  Street,  NW, 
Washingtt  n,  DC  20549-0609.  Copies  of 
the  submi  ision,  all  subsequent 
amendmeits,  all  written  statements 
with  respt  ct  to  the  proposed  rule 
change  thi  it  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  { ccordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  I  ir  inspection  and  copying  in 
the  Comm  ssion's  Public  Reference 
Section,  4*0  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspectioE  and  copying  at  the  principal 


I  Com  m 


>»The 
should  consi 
margin  level 
FCOs  to  achieve 


ission  believes  that  the  Exchange 
er  requiring  a  sufficient  add-on 
or  all  German  markyjapanese  yen 
at  least  a  96%  confidence  level. 


office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phbc-99-1 2 
and  should  be  submitted  by  Jime  3, 
1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  is  hereby 
approved  on  an  accelerated  basis  for  a 
period  of  six  months  until  November  4, 
1999.12 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-12063  Filed  5-12-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41377;  File  No.  600-31] 

Self-Regulatory  Organizations; 
Thomson  Financial  Technology 
Services,  Inc.;  Order  Approving 
Application  for  Exemption  From 
Registration  as  a  Clearing  Agency 

May  7,  1999. 

I.  Introduction 

On  January  11,  1999,  Thomson 
Financial  Technology  Services,  Inc. 
(TFTS)  1  filed  with  the  Securities  and 
Exchange  Commission  (Commission)  an 
application  on  Form  CA-1  ^  for 
exemption  from  registration  as  a 
clearing  agency  pursuant  to  Section  17A 
of  the  Securities  Exchange  Act  of  1934 
(Exchange  Act)  ^  and  Rule  17Ab2-l 
thereunder."  Notice  of  TFTS  "s 
application  was  published  in  the 
Federal  Register  on  February  4, 1999.^ 
The  Commission  received  one  comment 
letter  in  response  to  the  notice  of  TFTS's 


"  15  U.S.C.  78s(b)(2). 

"  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 

"  17  CFR  200.30-3(a)(12). 

'  TFTS  is  a  wholly  owned  subsidiary  of  Thomson 
Information  Services,  Inc.,  which  is  indirectly 
owmed  by  the  Thomson  Corporation.  The  Thomson 
Corporation  is  a  public  company  incorporated 
under  the  laws  of  Ontario,  Canada. 

^Copies  of  TFTS's  application  are  available  for 
inspection  and  copying  at  the  Commission's  Public 
Reference  Room  in  File  No.  600-31.  TFTS 
submitted  a  document  entitled  "Application  for 
Exemptive  Order  "  with  its  Form  CA-1.  That 
document  was  not  considered  in  the  evaluation  of 
TFTS's  application. 

3 15  U.S.C.  78q-l. 

*17CFR240.17Ab2-l. 

5  Securities  Exchange  Act  Release  No.  41003 
(January  29, 1999),  64  FR  5691  (noUce  of  filing  of 
application  for  exemption  from  registration  as  a 
clearing  agency). 


exemption  request.^  This  order  grants 
TFTS  an  exemption  from  registration  as 
a  clearing  agency  to  offer  an  electronic 
trade  confirmation  (ETC)  service  and  a 
central  matching  service  subject  to  the 
conditions  and  limitations  described 
below. 

n.  Description  of  TFTS's  Services 

TFTS  will  be  permitted  to  offer  two 
types  of  services  xmder  this  order:  (1)  an 
ETC  service  where  TFTS  will  transmit 
messages  among  broker-dealers, 
customers,  and  custodian  banks 
regarding  the  terms  of  a  trade  executed 
for  the  customer  and  (2)  a  central 
matching  service  where  TFTS  will  act  as 
an  intermediary  in  the  confirmation/ 
affirmation  process  by  comparing  a 
broker-dealer's  trade  data  with  a 
customer's  allocation  instructions  to 
produce  an  affirmed  confirmation. 

The  parties  to  institutional  trades  use 
ETC  services  to  transmit  electronically 
the  messages  (e.g.,  the  institution's 
allocation  instructions  to  the  broker- 
dealer  and  the  broker-dealer's 
submission  of  trade  data  to  the 
institutional  customer)  necessary  to 
confirm  and  affirm  the  trades.  TFTS's 
ETC  service  is  designed  to  be  used  by 
institutional  customers,  broker-dealers, 
and  custodian  banks  to  communicate 
the  terms  and  acknowledgment  of  their 
securities  trades.'' 

Matching  services  are  a  recent 
development  in  institutional  trade 
processing.  A  matching  service 
produces  an  affirmed  confirmation  of 
the  trade  by  independently  performing 
some  of  the  steps  in  confirming  and 
affirming  an  institutional  trade.  It 
thereby  reduces  the  number  of  messages 
that  have  to  be  sent  among  the  parties 
to  the  trade.  TFTS's  matching  service 
will  compare  the  broker-dealer's  trade 
data  submission  to  the  institution's 
allocation  instructions  and  will  produce 
an  affirmed  confirmation  of  the  trade  if 
the  two  descriptions  match.^ 


^  Letter  from  Frank  Denaro,  Senior  Vice  President, 
Salomon  Smith  Barney  (March  5,  1999).  The  letter 
is  available  for  inspection  and  copying  in  the 
Commission's  Public  Reference  Room  in  Filel^. 
600-31. 

'  The  Commission  has  approved  proposed  rule 
changes  by  the  Municipal  Securities  Rulemaking 
Board  (MSRB).  the  National  Association  of 
Securities  Dealers  (NASD),  and  the  New  York  Stock 
Exchange  (NYSE)  under  which  their  broker-dealer 
members  are  permitted  to  use  ETC  services 
provided  by  an  entity  that  has  received  an 
exemption  from  clearing  agency  registration  to 
provide  confirmation  and  affirmation  services. 
Securities  Exchange  Act  Release  No.  41378  (May  7, 
1999)  [File  Nos.  SR-MSRB-98-06,  SR-NASD-96- 
20,  and  SR-NYSE-98-071.  Previously,  those  rules 
required  broker-dealers  to  use  ETC  services 
provided  by  a  registered  clearing  agency. 

'The  notice  of  TFTS's  application  contains  a 
detailed  description  of  both  the  confirmation/ 
affirmation  process  for  institutional  trades  and 
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m.  Comment  Letter 

We  received  one  comment  letter  in 
response  to  the  notice  of  filing  of  TFTS's 
application.^  The  commenter  generally 
supported  TFTS's  application. 

The  Commenter  expressed  concern 
with  the  scope  of  TFTS's  undertakeing 
to  develop  fair  and  reasonable  linkages 
between  its  matching  service  and  The 
Depository  Trust  Company  (DTC). 
Specifically,  the  commenter  stated  that 
vendors  may  require  direct  linkages  for 
matching  and  confirmation  services  and 
that  it  did  not  want  to  incur  charges  to 
connect  with  each  new  vendor.  The 
commenter  stated  that  it  believes  that 
broker-dealers  and  banks  that  have  links 
to  DTC  should  be  able  to  use  those  links 
to  communicate  with  matching  and 
confirmation  service  providers. 

The  commenter  also  noted  TFTS's 
undertaking  that  it  will  give  us  20 
business  days'  advance  notice  of  any 
material  changes  to  its  matching  service. 
The  commenter  stated  that  TFTS,  like 
DTC,  should  be  required  to  give 
participants  a  comment  period  before 
making  changes  to  its  matching  system. 

rV.  Discussion 

A.  Statutory  Standards 

Section  17A{b){l)  of  the  Exchange  Act 
requires  all  clearing  agencies  to  register 
with  us.>°  On  April  6,  1998,  we  issued 
an  interpretive  release  in  which  we 
conclude  that  an  entity  that  provides 
matching  services  as  an  intermediary 
between  broker-dealers  and  institutional 
customers  is  a  clearing  agency '  i  and  is 
subject  to  the  registration  requirements 
of  Section  17A(b)(l)  (Matching 
Release). 12  However,  Section  17A(b)(l) 
also  states  that  upon  our  own  motion  or 
upon  a  clearing  agency's  application  we 
may  conditionally  or  unconditionally 
exempt  a  clearing  agency  from  any 
provisions  of  Section  17A  or  the  rules 
or  regulations  thereunder  if  we  find  that 
such  exemption  is  consistent  with  the 


TFTS's  matching  service.  Securities  Exchange  Act 
Release  No.  41003,  supra  note  5. 

^  Letter  from  Salomon  Smith  Bamey,  supra  note 
6. 

'"ISU.S.C.  78q-l(b){l). 

"  Section  3(a)(23)  of  the  Exchange  Act,  15  U.S.C. 
78c(al(23),  defines  the  term  clearing  agency  as, 
among  other  things: 

I.Mny  person  who  acts  as  an  intermediary  in 
making  payments  or  deliveries  or  both  in 
connection  with  transactions  in  securities  or  who 
provides  facilities  for  comparison  data  respecting 
the  terms  of  settlement  of  securities  transactions,  to 
reduce  the  number  of  settlements  of  securities 
transactions,  or  for  the  allocation  securities 
settlement  responsibilities. 

'•2  Securities  Exchange  Act  Release  No.  39829 
(April  6,  1998).  64  FR  17943.  Specifically  the 
Meeting  Release  concluded  that  matching 
constitutes  "comparison  of  data  respecting  the  terra 
of  settlement  of  securities  transactions." 


public  interest,  the  protection  of 
investors,  and  the  purposes  of  Section 
17A,  including  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  safeguarding  of 
securities  and  funds.  For  the  reasons  set 
forth  below,  we  believe  that  an 
exemption  for  TFTS  from  full  clearing 
agency  registration  is  consistent  with 
Section  1 7A 

B.  Evaluation  of  TFTS's  Application  for 
Exemption 

We  have  previously  granted  three 
conditional  exemptions  from  clearing 
agency  registration. '^  In  those  cases,  we 
reviewed  the  applicants'  risk 
management  procedures,  operational 
capacity  and  safeguards^ corporate 
structure,  and  ability  to  comply  with  the 
requirements  of  Section  1 7  A  in  order  to 
assure  that  the  fundamental  goals  of  that 
section  (i.e.,  the  safety  and  soimdness  of 
the  national  clearance  and  settlement 
system)  were  furthers. i'* 

In  our  consideration  of  TFTS's 
application,  we  noted  that  the  matching 
service  would  be  the  only  clearing 
agency  function  that  TFTS  would 
perform  imder  an  exemptive  order.  In 
addition,  we  recognized  that  while 
TFTS's  matching  service  could  have  a 
significant  impact  on  the  national 
clearance  and  settlement  system,  all  of 
the  concerns  raised  by  an  entity  that 
performs  a  wider  range  of  cleciring 
agency  functions  are  not  raised  in 
TFTS's  situation.  15  Also  in  our  review, 
we  took  into  account  that  TFTS  had 
represented  in  its  Form  CA-1  that  it 
would  comply  with  certain  conditions 
that  we  would  impose  under  an 
exemptive  order.  Therefore,  we  have 
decided  not  to  require  TFTS  to  satisfy 
all  of  the  standards  normally  required  of 


"Securities  Exchange  Act  Release  Nos.  36573 
(December  12,  1995).  60  FR  65076  (order  approving 
applications  for  exemption  from  clearing  agency 
registration  for  the  Clearing  Corporation  for  Options 
and  Securities);  38328  (February  24.  1997),  62  )R 
9225  (order  approving  application  for  exemption 
from  clearing  agency  registration  for  Cede)  Bank): 
and  39643  (February  11.  1998)  63  FR  8232  (order 
approving  application  for  exemption  from  clearing 
agency  registration  by  Moran  Guaranty  Trust 
Company  of  New  York,  Brussels  Office,  as  operator 
of  the  Euroclear  System). 

^*  Specifically,  the  applications  were  considered 
against  standards  that  the  Commission's  Division  of 
Market  Regulation  has  published  for  the  evaluation 
of  applications  for  clearing  agency  registration. 
Securities  Exchange  Act  Release  No.  16900  (June 
17.  1980),  FR  45  49102. 

15  jFTS  specifically  represented  that  it  will  not 
perform  other  functions  of  a  clearing  agency  such 
as  net  settlement,  maintaining  a  balance  of  open 
positions  between  buyers  and  sellers,  or  marking 
securities  to  the  market.  In  addition,  in  its  Form 
CA-1  TFTS  (1)  represents  that  it  will  not  handle 
funds  or  securities  and  (2)  states  that  it  will  not 
impose  prohibitions  or  limit  access  to  its  service  by 
potential  customers  but  that  it  might  terminate  a 
subscription  for  failure  to  pay  fees. 


registrants  under  Section  17A.1'*  As  a 
result,  in  addition  to  considering  the 
public  interest  and  the  protection  of 
investors,  the  primary  factor  in  our 
consideration  of  TFTS's  application  was 
whether  TFTS  is  so  organized  and  has 
the  capacity  to  be  able  to  facilitate 
prompt  and  accurate  matching 
services.!'' 

C.  Terms  of  TFTS's  Exemption 

1.  Scope  of  Exemption 

This  order  grants  TFTS  an  exemption 
from  registration  as  a  clearing  agency 
under  Section  1 7A  of  the  Exchange  Act 
to  provide  a  matching  service  where  it 
will  act  as  an  intermediary  in  the 
confirmation/ affirmation  process  to 
compare  a  broker-dealer's  trade  data 
writh  a  customer's  allocation 
instructions  to  produce  an  affirmed 
confirmation.  The  exemption  is  granted 
subject  to  conditions  that  we  believe  are 
necessary  and  appropriate  in  light  of  the 
statutory  requirements  of  the  Section 
1 7A  objective  of  promoting  a  safe  and 
efficient  national  clearance  and 
settlement  system  and  in  light  of  TFTS's 
structure  and  operation.  This  exemptive 
order  and  the  conditions  and  limitations 
contained  in  it  are  consistent  with  our 
statement  in  the  Matching  Release  that 
an  entity  that  limits  its  clearing  agency 
fimctions  to  providing  matching 
services  does  not  have  to  be  subject  to 
the  full  range  of  clearing  agency 
regulation. 

2.  Conditioning  of  Exemption 

We  are  including  specific  conditions 
in  our  order  exempting  TFTS  from 
clearing  agency  registration.  As  noted 
above,  these  conditions  are  designed  to 
promote  a  safe  and  efficient  national 
clearance  and  settlement  system  and  to 


'"Accordingly.  TFTS  will  not  be  subject  to  the 
requirements  of  Section  17A  which  require  a 
registered  clearing  agency  to: 

(1)  Fairly  represent  the  clearing  agency's 
shareholders  in  the  selection  of  the  clearing 
agency's  directors.  Section  17A(b)(3)(C),  15  U.S.C. 
78q-l(b)(3)(C). 

(2)  Limit  the  categories  of  persons  that  are 
potentially  eligible  for  clearing  agency  services. 
Section  17A(b)(3)(B),  15  U.S.C.  78q-l(b)(3)(B). 

(3)  Equitably  allocate  reasonable  dues,  fees,  and 
other  charges  among  clearing  agency  participants. 
Sections  17A(b)(3)(D)  and  (E),  15  U.S.C.  78q- 
1(b)(3)(D)  and  (E). 

(4)  Enforce  compliance  by  its  participants  with  its 
rules.  Sections  17A(b)(3)(AJ.  (G)  and  (H),  15  U.S.C. 
78q-1(b)(3)(A).  (G)  and  (H).  Because  we  are  granting 
TFTS  an  exemption  from  clearing  agency 
registration,  TFTS  will  not  be  a  self-regulatory 
organization  and  therefore  will  not  be  required  to 
file  rule  changes  in  accordance  with  Section  19(b) 
of  the  Exchange  Act,  15  U.S.C.  78s(b).  Furthermore, 
we  are  not  requiring  TFTS  to  comply  with  the  riile 
change  filing  requirements  of  section  19(b)  as  a 
condition  of  its  exemption. 

1  ^  See  Section  1 7A(b)(3)(A)  of  the  Exchange  Act, 
15  U.S.C.  78q-l(b)(3)(A). 
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enab  e  us  to  monitor  the  operation  of 
TFTJ  's  matching  service. 

1.  1  tefore  beginning  the  commercial 
open  tion  of  its  central  matching 
service.  TFTS  must  provide  us  with  an 
audit  report  that  addresses  all  the  areas 
disci]  ssed  in  our  Automation  Review 
Folic  es  (ARPs).i^  In  order  to  verify  that 
TFTS  is  organized  and  has  the  capacitj^ 
to  be  able  to  facilitate  prompt  and 
acciu  ate  matching  services,  the 
exem  jtion  contained  in  this  order  will 
take  « ffect  thirty  days  after  our  staff  has 
receii  'ed  an  acceptable  audit  report 
pursi  ant  to  this  condition. 

2. '  TTS  must  provide  the 
Comi  lission  (beginning  in  the  central 
matcl  ling  service's  second  year  of 
opera  tion)  with  annual  reports  and  any 
assoc  ated  field  work  prepared  by 
compBtent,  independent  audit 
perso  [inel  that  are  generated  in 
accor  lance  with  the  aimual  risk 
asses!  iment  of  the  areas  set  forth  in  the 
ARPs 

3. 1  FTS  must  provide  the 
Comr  lission  with  twenty  business  days' 
advar  ce  notice  of  any  material  changes 
that  1  FTS  makes  to  its  matching  service. 
These  changes  will  not  require  our 
apprc  val  before  they  are  implemented.  ^^ 

4. 1  FTS  must  provide  the 
Comr  tission  with  prompt  notification  of 
systei  IS  outages  lasting  more  than  thirty 
minu  es. 

5. 1  FTS  must  respond  to  requests 
from  he  Commission  for  additional 
infon  lation  relating  to  its  matching 
servic  e  and  provide  access  to  the 
Comn  lission  to  conduct  on-site 
inspe  ;tions  of  all  facilities  (including 
auton  lated  systems  and  systems 
envin  inment),  records,  and  personnel 
relate  1  to  the  matching  service.  The 
requests  for  information  shall  be  made 
and  tl  le  inspections  shall  be  conducted 
solely  for  the  purpose  of  reviewing  the 
matcl  ing  service's  operations  and 


comp 


TFTS 


iance  with  the  federal  securities 


laws  <  nd  the  terms  and  conditions  of 


s  exemptive  order. 


'•Se<  unties  Exchange  Act  Release  Nos.  27445 
(Noven  ber  16.  1989).  54  FR  48703:  and  29185  (Mav 
9.  1991  .  56  FR  22490.  In  addition.  Form  CA-1 
require!  applicants  to  attach  its  roost  recent  balance 
sheet  ai  d  statement  of  income  and  expenses.  TFTS 
did  not  include  this  information  with  its  Form  CA- 
1  but  re  presented  in  its  Form  CA-1  that  it  will 
provide  us  with  a  current  balance  sheet  and  income 
stateme  at  before  beginning  operations. 

'*W1  ile  the  commenter  expressed  concern  with 
this  cot  dition.  we  believe  that  receiving  advance 
notice  (  f  material  changes  to  TFTS's  matching 
service  is  sufficient  for  the  purposes  of  this 
exempt  on.  TFTS  must  file  with  the  Commission  a 
request  to  modify  this  order  if  it  makes  any  changes 
in  its  0{  erations  as  summarized  in  this  order,  in  its 
Form  C  \-l,  dated  January  11,  1999.  or  in  any 
subseqi  ently  filed  amended  Form  CA-1.  that 
would  I  hange  the  fundamental  nature  of  its 
matchii  g  service. 


6.  TFTS  must  supply  the  Commission 
or  its  designee  with  periodic  reports 
regarding  the  affirmation  rates  for 
depository-eligible  transactions  that 
settle  in  the  United  States  effected  by 
institutions  that  utilize  TFTS's  matching 
service. 20 

7.  TFTS  must  preserve  a  copy  or 
record  of  all  trade  details,  allocation 
instructions,  central  trade  matching 
results,  reports  and  notices  sent  to 
customers,  reports  regarding  affirmation 
rates  that  are  sent  to  the  Commission  or 
its  designee,  and  any  compliant 
received  from  a  customer,  all  of  which 
pertain  to  the  operation  of  TFTS's 
matching  service. ^i  TFTS  must  retain 
these  records  for  a  period  of  not  less 
than  five  years,  the  first  two  years  in  an 
easily  accessible  place. 

8.  TFTS  must  develop  fair  and 
reasonable  linkages  between  the 
matching  service  and  DTC  and  other 
central  matching  services  that  are 
regulated  by  the  Commission  or  that 
receive  an  exemption  from  clearing 
agency  registration  from  the 
Commission.  At  this  time,  we  are  not 
specifying  the  type  of  linkages  that 
TFTS  must  develop.  Our  staff  will 
consult  with  TFTS  and  industry 
participants  to  ensure  that  appropriate 
linkages  are  developed  in  a  timely 
fashion.  However,  we  believe  that  at  a 
minimum  the  linkages  should  allow 
parties  to  trades  that  are  processed 
through  one  or  more  matching  services 
to  communicate  through  one  or  more 
appropriate  and  effective  interfaces  with 
clearing  agencies  and  other  matching 
services.  For  example,  a  broker-dealer 
that  has  a  link  to  DTC  should  be  able  to 
transmit  tiade  data  through  that  link  to 
an  institutional  customer  that  uses 
TFTS's  services  without  having  to 
establish  a  separate  link  with  TFTS. 

3.  Modification  of  Exemption 

The  Commission  may  modify  by  order 
the  terms,  scope,  or  conditions  of 
TFTS's  exemption  from  registration  as  a 
clearing  agency  if  we  determine  that 
such  modification  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furthemace  of  the  purposes  of  the 
Exchange  Act.  Furthermore,  we  may 
limit,  suspend,  or  revoke  this  exemption 
if  we  find  that  TFTS  has  violated  or  is 
unable  to  comply  with  any  of  the 
provisions  set  forth  in  this  order  if  such 


2"  For  purposes  of  this  condition,  we  designate 
DTC  as  agent  for  receipt  of  the  periodic  reports. 

2'  All  electronic  messages  that  are  sent  through 
TFTS's  systems  will  originate  at  the  sender's  [id., 
the  broker-dealer's  or  the  customer's)  computer 
terminal  and  will  be  routed  through  TFTS's  data 
center.  TFTS's  data  center  will  copy  and  store  the 
data  that  passes  through  it. 


action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Exchange  Act 

V.  Conclusion 

Pending  the  receipt  of  TFTS's  initial 
audit  report,  we  believe  that  TFTS  will 
have  sufficient  operational  and 
processing  capability  to  facilitate 
prompt  and  accurate  matching  services. 
In  particular,  we  note  that  TFTS's 
exemption  will  be  subject  to  conditions 
that  are  designed  to  enable  us  to 
monitor  TFTS's  operational  and 
processing  capability  with  respect  to  its 
matching  service.  Therefore,  the 
Commission  finds  that  TFTS's 
application  for  exemption  from 
registration  as  a  clearing  agency  meets 
the  standards  and  requirements  deemed 
appropriate  for  such  an  exemption. 

It  is  therefore  ordered,  pursuant  to 
Section  19(a)(1)  of  the  Exchange  Act, 
that  the  request  for  exemption  from 
registration  as  a  clearing  agency  filed  by 
Thomson  Financial  Technology 
Services,  Inc.  (File  No.  600-31)  be,  and 
hereby  is,  granted  subject  to  the 
conditions  contained  in  this  order. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-12138  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  801(M)1-M 


SELECTIVE  SERVICE  SYSTEM 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  forms  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
Chapter  35): 

SSS— 1 

Title:  The  Selective  Service  System 
Registration  Form. 

Need  and/or  Use:  Is  used  to  register 
men  and  establish  a  data  base  for  use  in 
identifying  manpower  to  the  military 
services  during  a  national  emergency.. 

Respondents:  All  18-year-old  males 
who  are  United  States  citizens  and  those 
male  immigrants  residing  in  the  United 
States  at  the  time  of  their  18th  birthday 
are  required  to  register  with  the 
Selective  Service  System. 

Frequency:  Registration  with  the 
Selective  Service  System  is  a  one-time 
occurrence. 

Burden:  A  burden  of  2  minutes  or  less 
on  the  individual  respondent. 
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Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  request  to: 
Selective  Service  System,  Reports 
Clearance  Officer,  1515  Wilson 
Boulevard,  Arlington,  Virginia  22209- 
2425. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  forms 
should  be  sent  within  30  days  of 
publication  of  this  notice,  to:  Selective 
Service  System,  Reports  Clearance 
Officer,  1515  Wilson  Boulevard, 
Arlington.  Virginia  22209-2425. 

A  copy  of  the  comments  should  be 
sent  to:  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3235, 
Washington,  DC  20503. 

Dated:  May  7, 1999. 
Gil  Coronado, 
Director. 
[FR  Doc.  99-12130  Filed  5-12-99;  8:45  am] 

BILLING  CODE  801&-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  #3035] 

Advisory  Committee  on  Religious 
Freedom  Abroad  Final  Meeting;  Public 
Meeting  Notice 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of  State 
announces  a  meeting  of  the  Secretary  of 
State's  Advisory  Committee  on 
Religious  Freedom  Abroad  on  Monday, 
May  17,  1999,  at  2:30  p.m.,  in  room 
1107  at  the  U.S.  Department  of  State, 
2201  C  Street,  NW,  Washington,  DC.  We 
apologize  for  the  unavoidable  short 
notice  due  to  scheduling  conflicts  of  key 
participants. 

The  purpose  of  the  meeting  will  be  to 
adopt  the  final  report,  present  it  to  the 
Secretary  of  State,  and  conclude  the 
work  of  the  Committee. 

This  meeting  is  open  to  members  of 
the  public  up  to  the  seating  capacity  of 
the  room  (directions  available  upon 
lobby  check-in).  Admittance  to  the  State 
Department  building  is  only  by  means 
of  a  pre-arranged  clearance  list.  In  order 
to  be  placed  on  the  pre-clearance  list, 
please  provide  your  name,  title, 
organization,  social  security  niunber, 
date  of  birth,  and  citizenship  to  Ms.  Kim 
Mallory  by  fax  at  (202)  647-4501  or  by 
telephone  at  (202)  647-1422. 

All  attendees  must  use  the  "C"  Street 
entrance.  One  of  the  following  valid  ID's 
will  be  required  for  admittance:  Any 
U.S.  driver's  license  with  photo,  a 
passport,  or  a  U.S.  Government  agency 
ID. 


For  further  information  contact  Ms. 
Alexandra  Arriaga,  Executive  Secretary 
of  the  Advisory  Committee  by  fax  at 
(202)  647-4501  or  by  telephone  at  (202) 
647-1422. 

Dated:  May  10, 1999. 
Alexandra  Arriaga, 

Executive  Secretary,  Advisory  Committee  on 

Religious  Freedom  Abroad. 

[FR  Doc.  99-12133  Filed  5-10-99;  2:24  pm] 

BILUNG  CODE  4710-a7-M 


TENNESSEE  VALLEY  AUTHORITY 

Meeting  of  the  Land  Between  The 
Lakes  Advisory  Committee 

AGENCY:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Notice  of  meeting. 

summary:  The  Land  Between  The  Lakes 
Advisory  Committee  (LBLAC)  will  hold 
its  first  meeting  to  consider  various 
matters.  Notice  of  this  meeting  is  given 
under  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  App.  2. 

The  meeting  agenda  includes  the 
following: 

(1)  Welcome  and  Introductions 

(2)  Federal  Advisory  Committee 

Guidelines 

(3)  Committee  Charter,  Bylaws  and 

Operating  Procedures 

(4)  Land  Between  The  Lakes  Overview 

(5)  1999  Meeting  Issues  and  Dates 

(6)  Committee  Travel  Reimbursement 

Guidelines 

The  meeting  is  open  to  the  public; 
however,  due  to  the  length  of  the 
scheduled  agenda,  there  will  not  be  an 
opportunity  for  oral  statements  from  the 
public  at  the  meeting.  Written 
comments  are  invited  and  may  be 
meiiled  to  Aim  W.  Wright,  General 
Manager,  Land  Between  The  Lakes,  100 
Van  Morgan  Drive,  Golden  Pond, 
Kentucky  42211.  Future  meetings  will 
provide  opportimities  for  oral  comment. 
DATES:  The  meeting  will  be  held  on  June 
2,  1999,  from  8:30  a.m  to  3:30  p.m., 
CDT. 

ADDRESSES:  The  meeting  will  be  held  at 
Kenlake  State  Park  Lodge,  Meeting 
Room  A,  Aiu-ora,  Kentucky,  and  will  be 
open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy.Coursey,  LBLAC  Administrative 
Officer,  Land  Between  The  Lakes,  100 
Van  Morgan  Drive,  Golden  Pond, 
Kentucky  42211,  270/924-2272. 
SUPPLEMENTARY  INFORMATION:  Members 
of  the  LBLAC  and  their  appointing 
agencies  are: 
Mr.  Lee  Anderson,  TVA 
Dr.  Cem  Basman,  TVA  (Committee 

Chairperson) 


Mr.  Tom  Bennett,  Kentucky  Department 

of  Fish  and  Wildlife  Resources 
Dr.  Edward  Clebsch,  TVA 
Mr.  Reed  Conder,  Governor  of  Kentucky 
Mr.  Ron  Fox,  Tennessee  Wildlife 

Resources  Agency 
Mr.  Ben  Hall,  TVA 
Mr.  Donnie  Holland,  Trigg  County, 

Kentucky,  Judge  Executive 
Mr.  J.D.  Lee,  Lyon  County,  Kentucky, 

Judge  Executive 
Ms.  Dortha  Lyons,  Governor  of 

Kentucky 
Mr.  Jesse  Mayo,  Governor  of  Tennessee 
Ms.  Delia  Oliver,  Lyon  County, 

Kentucky,  Judge  Executive 
Dr.  Phillip  Rea,  TVA 
Mr.  Jesse  Thomas.  Trigg  Coimty, 

Kentucky,  Judge  Executive 
Mr.  David  Wallace,  Stewart  County, 

Teimessee,  Executive 
Mr.  Nick  Watson,  Stewart  County, 

Tennessee,  Executive 
Ms.  Ramay  Winchester,  Governor  of 

Tennessee 

Dated:  May  7,  1999. 
Ann  W.  Wright, 

General  Manager,  TV  A' s  Land  Between  The 
Lakes. 
[FR  Doc.  99-12119  Filed  5-12-99;  8:45  am] 

BILUNG  CODE  8120-Oe-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  20-XX-31, 
Installation,  Inspection,  and 
Maintenance  of  Controls  for  General 
Aviation  Reciprocating  Aircraft 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC)  20- 
XX-31,  and  request  for  comments. 

SUMMARY:  This  notice  aimoimces  the 
availabUity  of  and  request  for  comments 
on  proposed  AC  20-XX-31,  Installation, 
Inspection,  and  Maintenance  of  Controls 
for  General  Aviation  Reciprocating 
Aircraft  Engines.This  AC  presents 
information  regarding  the  inspection, 
maintenance,  and  installation  of  engine 
controls  with  emphasis  on  the  airframe 
portion  of  these  systems.  It  provides 
guidance  to  design  and  maintenance 
personnel  to  reduce  the  number  of 
airplane  accidents  and  incidents  related 
to  the  loss  of  engine  power  control.  This 
AC  provides  a  supplement,  but  does  not 
replace  the  procedures  in  the 
manufacturers'  maintenance  manuals. 
This  material  is  neither  mandatory  nor 
regulatory  in  nature  and  does  not 
constitute  regulation. 
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DATE  5:  Comments  must  be  received  on 
or  Mfore  July  12,  1999. 

ADDf  ESSES:  Send  all  comments  on  the 
prop  osed  AC  to  Federal  Aviation 
Administration,  Small  Airplane 
Dire<  ;torate,  Regulations  and  Policy 
Bran:h  (ACE-111),  601  East  12th  Street, 
Kansas  City.  MO  64106.  You  may  also 
subniit  comments  on  the  internet  to: 
terre  flynn@faa.gov. 

FOR  mjRTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Standards  Office 
(ACB-110),  Small  Airplane  Directorate, 
Airciaft  Certification  Service,  Federal 
Avia  ion  Administration;  telephone 
(7811  238-7164. 

SUPP  .EMENTARY  INFORMATK>N: 

Comi  nents  Invited 

An  y  person  may  obtain  a  copy  of  this 
proposed  AC  by  either  contacting  the 
persdn  named  above  under  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
or  onj  the  internet  at:  http:// 
www.faa.gov/avr/air/airhome.htm.  We 
invite  interested  parties  to  submit  your 
comifients  by  electronic  mail  to  the 
ADDRESSES  section  specified  above. 
Comiienters  must  identify  the  AC  title 
and  r  umber  when  submitting  any 
comments.  The  FAA  wUl  consider  all 
comr  mnication  received  on  or  before 
the  c  osing  date  for  comments  before 
issuing  the  final  AC.  The  proposed  AC 
and  c  omments  received  may  be 
inspe  cted  at  the  Standards  Office  ( ACE- 
110),  Suite  900,  1201  Walnut,  Kansas 
City,  Vlissouri,  between  the  hours  of 
7:30  ii.m.  and  4:00  p.m.  weekdays, 
excel  t  Federal  holidays. 

Back,  ground 

A  r  3view  of  service  history  on  engine 
contr  )1  installations  indicates  that  75 
perce  nt  of  the  problems  with  these 
systei  as  result  fi'om  lack  of  proper 
main  enance  of  airplane  manufacturer 
instal  led  engine  controls.  The  other  25 
perce  at  of  the  service  problems 
origii  ate  from  a  lack  of  maintenance  of 
the  engine  manufacturers'  throttle, 
mixti  re,  and  propeller  governor  levers/ 
linkaj  es.  Most  airplane  or  engine 
maini  enance  manuals  lack  detailed 
infon  lation  on  inspection  and 
instal  ation  of  engine  controls. 

Issu  5d  in  Kansas  City,  Missouri,  on  May  4, 
1999. 

Micha  el  Gallagher, 

Manai  er.  Small  Airplane  Directorate,  Aircraft 

Certifi  :ation  Service. 

(FR  D(|c.  99-12058  Filed  5-12-99;  8:45  am] 

BILLWd  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(99-02-U-OO-CBE)  To  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Greater  Cumberland 
Regional  Airport,  Wiley  Ford,  WV 

agency:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  fi-om  a 
PFC  at  Greater  Cumberland  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  Jime  14,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Arthur  Winder,  Project 
Manager,  Washington  Airports  District 
Office,  PO  Box  15780,  Washington,  DC 
20041-6780. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  James  G.  Stahl, 
Chairman,  of  the  Potomac  Highlands 
Airport  Authority  at  the  following 
address:  Greater  Cumberland  Regional 
Airport.  Route  1 ,  Post  Office  Box  99, 
Wiley  Ford,  WV  26767. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  wrritten  comments 
previously  provided  to  the  Potomac 
Highlands  Airport  Authority  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Winder,  Program  Manager, 
Washington  Airport  District  Office,  PO 
Box  16780,  Washington,  DC  (703)  661- 
1363.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Greater 
Cumberland  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  May  4,  1999,  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  PFC  submitted  by  Potomac 
Highlands  Airport  Authority  was 


substantially  complete  within  the 
requirements  of  §  158.25  part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  19,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No:  99-02-U-OO- 
CBE. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
1994. 

Proposed  charge  expiration  date:  July 
1,1994. 

Total  estimated  PFC  revenue: 
$150,000. 

Brief  description  of  proposed 
project(s):  Rehabilitate  runway  5-23 — 
Phase  I  (Preliminary  Design  Only). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Fitzgerald  Federal  Building,  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Greater 
Cumberland  Regional  Airport. 

Issued  in  Washington,  DC  20041-6780, 
May  4.  1999. 
Terry  J.  Pager, 

Manager.  Washington  Airports  District  Office. 
(FR  Doc.  99-12142  Filed  5-12-99:  8:45  am] 

BILLING  COOE  4310-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— FR  A  F  6180.71, 
U.S.  DOT  AAR  Crossing  Inventory 
Form 

AGENCY:  Federal  Railroad 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  this  notice 
invites  the  general  public,  raihoads,  and 
other  public  agencies  to  comment  on  the 
proposed  information  collection  of  FRA 
F  6180.71,  U.S.  DOT-AAR  Crossing 
Inventory  Form. 

DATES:  Comments  must  be  received  no 
later  than  July  12,  1999. 
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ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  information  collection 
activities  are  necessary  for  FRA  to 
properly  execute  its  functions, 
including  whether  the  activities  will 
have  practical  utility;  (b)  the  accuracy  of 
FRA's  estimates  of  the  burden  of  the 
information  collection  activities, 
including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (c)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (d)  ways  for  FRA  to 
minimize  the  biu'den  of  information 
collection  activities  on  the  public  by  , 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses).  Comments 
may  be  sent  to:  Mr.  Robert  Brogan, 
Office  of  Planning  and  Evaluation 
Division,  RRS-21,  Federal  Railroad 
Administration,  1120  Vermont  Ave., 
NW,  Mail  Stop  17,  Washington,  DC 
20590,  or  Ms.  Dian  Deal,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Ave.,  NW,  Washington,  DC 
20590.  Commenters  requesting  FRA  to 
acknowledge  receipt  of  their  respective 
comments  must  include  a  self-addressed 
stamped  postcard  stating,  "Comments 
on  0MB  control  number  2130-0017. 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6265  or  (202)  493-6170,  or  E-mail  to  Mr. 
Brogan  at  robert.brogan@fra.dot.gov,  or 
to  Ms.  Deal  at  dian.deal@fra.dot.gov. 
Please  refer  to  the  assigned  0MB  control 
number  in  any  correspondence 
submitted.  All  responses  to  this  notice 
will  be  included  in  the  request  for 
OMB's  approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
form  and  instruction  should  be  directed 
to  Mr.  Robert  Brogan,  (202)  493-6292  or 
Dian  Deal,  (202)  493-6292.  (These 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  §  2,  109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  Part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR 
§§  1320.8(d)(1),  1320.10(e)(1), 
1320.12(a). 


Below  is  a  brief  summary  of  the 
currently  approved  information 
collection  activity  that  FRA  will  submit 
for  clearance  by  OMB  as  required  under 
the  PRA: 

Title:  U.S.  DOT— AAR  Crossing 
Inventory  Form. 

OMB  Control  Number:  2130-0017. 

Form  Number:  FRA  F  6180.71. 

Expiration :  March  31,  2000. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  Form  FRA  6180.71  is  a 
voliuitary  form  and  is  being  revised  to 
include  additional  data  elements  at  the 
request  of  states  and  railroads.  The  form 
is  also  being  revised  to  fulfill  National 
Transportation  Safety  Board  (NTSB) 
recommendations  and  to  take  advantage 
of  recent  advances  in  information 
technology.  The  form  is  used  by  States 
and  railroads  to  periodically  update 
certain  cite  specific  highway-rail 
crossing  information  which  is  then 
transmitted  to  FRA  for  input  into  the 
National  Inventory  File.  This 
information  has  been  collected  on  the 
U.S.  DOT-AAR  Crossing  Inventory 
Form  since  1974  and  maintained  in  the 
National  Inventory  File  database  since 
1975.  The  primary  purpose  of  the 
National  Inventory  is  to  provide  for  the 
existence  of  a  uniform  database  which 
can  be  merged  with  accident  data  and 
used  to  analyze  information  for 
planning  and  implementation  of 
crossing  safety  improvement  programs 
by  public,  private,  and  governmental 
agencies  responsible  for  highway-rail 
crossing  safety.  Following  the  official 
establishment  of  the  National  Inventory 
in  1975,  the  Federal  Railroad 
Administration  (FRA)  assimied  the 
principal  responsibility  as  custodian  for 
the  maintenance  and  continued 
development  of  the  U.S.  DOT/ AAR 
National  Highway-Rail  Crossing 
Inventory  Program.  The  major  goal  of 
the  Program  is  to  provide  federal,  state, 
and  local  governments,  as  well  as  the 
railroad  industry,  information  for  the 
improvement  of  safety  at  highway-rail 
crossings.  Good  management  practices 
necessitate  maintaining  the  database 
with  ciurent  information.  The  data  will 
continue  to  be  useful  only  if  maintained 
and  updated  as  inventory  changes 
occur.  FRA  previously  cleared  the 
reporting  and  recordkeeping  burden  for 
this  form  under  Office  of  Management 
and  Budget  (OMB)  clearance  number 
2130-0017.  OMB  approved  the  burden 
in  the  original  form  through  March  31, 
2000.  Based  on  the  most  recent 
information  available,  FRA  estimates 
62,000  updates  per  year.  This  is  a 
substantial  reduction  in  updates  from 
the  previous  estimate  of  responses  and 
represents  a  corresponding  reduction  of 


1,473  hours  in  the  reporting  and 
recordkeeping  burden.  The  reduction  in 
responses  is  due  to  a  lower  response 
rate  from  states  and  railroads  over  the 
past  few  years  and  the  expected 
continuation  of  this  trend.  FRA  is 
requesting  a  three-year  approval  from 
OMB  for  this  information  collection. 

Affected  Public:  Railroads  and  State 
governments. 

Estimated  Total  Number  of  Responses 
Per  Year:  62,000  updates. 

Estimated  Response  Time  per  Form: 
.25  hr.  (8,000  form  updates);  .50  hr.  per 
mass  update  list  (337  mass  update  lists 
containing  24,000  updates);  .03333  hr. 
per  GX  computer  update  (30,000 
updates  on  36  GX  computer  disks). 

Total  Annual  Burden:  3,169  hours 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b),  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  D.C.  on  May  6, 
1999. 

M.  Johnson, 

Information  Technology  Manager,  Office  of 
Information  Technology  and  Support 
Systems,  Federal  Railroad  Administration. 
[PR  Doc.  99-12049  Filed  5-12-99;  8:45  am) 
BiLUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33716] 

Georgia  &  Florida  RallNet,  Inc. — 
Acquisition  and  Operation 
ExemptiOfH- Lines  of  Gulf  &  Ohio 
Raihways,  Inc. 

Georgia  &  Florida  RailNet,  Inc. 
(GFRN),  a  noncarrier,  has  filed  a  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  (by  purchase  or  acquisition  of  a 
lease  interest)  and  operate 
approximately  256.37  miles  of  rail  lines 
operated  by  and  either  owned  by,  or 
under  the  control  of.  Gulf  &  Ohio 
Railways,  hic.  (GOR).'  The  lines  to  be 
acqufred  through  piuchase  by  GFRN  are 
as  follows:  (1)  The  Albany  Bridge,  a  line 
of  railroad  approximately  3,470  feet  in 
length,  extending  across  a  bridge  in 
Albany,  GA,  from  track  chaining  station 
5473+20  to  track  chaining  station 
5438+50;  (2)  the  Adel-Foley  Line,  from 
milepost  GB-1.0  at  Adel,  GA,  to 


'  GFRN  indicates  that  some  rail  lines  are  owned 
and  operated  by  GOR.  while  GOR  operates  and 
possesses  a  leasehold  interest  in  other  rail  lines. 
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mile  3ost  GB-77.3  at  Perry.  FL.  and  from 
mile|)ost  GB-77.3/LO-45.75  at  Perry, 

milepost  LO-39.0  at  Foley,  PL;  (3) 
l^aldosta-Nashville  Line,  from 
30st  30.65  at  Valdosta,  GA,  to 
DOst  57.2  at  Nashville.  GA;  (4)  the 
^trie-Schley  Junction  Line,  from 
jost  27.1  at  Moultrie,  GA.  to 
mil^ost  33.6  at  Schley  Junction,  GA; 

(5)  t]  e  Norman  Junction  Line,  from 
mile  30st  29.52  at  Norman  Junction,  GA. 
to  m  lepost  33.52  at  Moultrie,  GA:  and 

(6)  tl  e  Thomasville-Camilla  Line,  from 
mile  )ost  ANC-692.08  at  Thomasville, 
GA,  o  milepost  ANC-728.0  at  Camilla. 
GA.^ 

In  addition,  GFRN  will  cilso  acquire 
GOR  s  lease  interest  in,  and  operate,  the 
folio  ving  rail  lines:  (1)  The  Albany- 
Spar  cs  Line,  (owned  by  and  leased  from 
the  ^  orfolk  Southern  Railway  (NSR)) 
from  milepost  GN-0.7  at  Albany,  GA,  to 
mile  )ost  GN-58.9  at  Sparks,  GA;  (2)  the 
Cam:  lla-Albany  Line  (owned  by  and 
lease  i  from  CSX  Transportation,  Inc. 
(CSX  I)  from  milepost  ANC-728.0  at 
Cami  Ua,  GA,  to  milepost  ANC-748.03  at 
Alba  ly,  GA;  and  (3)  the  Albany- 
Sylvdster  Line  (owned  by  and  leased 
from  CSX)  from  milepost  AP-699.12  at 
Alba  ly,  GA,  to  milepost  AP-677.67  at 
Sylvf  ster,  GA. 

GF  U*I  will  also  acquire  incidental 
overl  ead  trackage  rights  over 
approximately  29.8  miles  of  rail  line 
ownc  d  by  the  Georgia  Southern  and 
Florii  la  Railway  Company  (a  subsidiary 
of  NS  R)  from  milepost  125. 2-G  at 
Spari  s,  GA,  to  milepost  155. 0-G  (at  a 
conn  jction  into  NS'  Valdosta  yard 
facili  ies)  at  Valdosta,  GA. 

Th  i  transaction  was  scheduled  to  be 
consi  immated  on  or  shortly  after  April 
30.  1199. 

Th:  s  transaction  is  related  to  STB 
Final  ce  Docket  No.  33717,  North 
Ameiican  RailNet,  Inc. — Continuance  in 
Conti  ol  Exemption — Georgia  &■  Florida 
Eailhet,  Inc..  wherein  North  American 
Railh  et.  Inc..  is  seeking  an  exemption  to 
contii  lue  in  control  of  GFRN  upon  its 
becoi  ling  a  Class  III  rail  carrier. 

If  t  le  notice  contains  false  or 
misleading  information,  the  exemption 
is  voi  d  ab  initio.  Petitions  to  revoke  the 
exem  Jtion  under  49  U.S.C.  10502(d) 
may  \  e  filed  at  any  time.  The  filing  of 
a  peti  don  to  revoke  will  not 
auton  latically  stay  the  transaction. 


millior  , 
Februafy 
notice 
with 


I  ei  I 


requi 
at  the 


-GFI  N  states  that  its  projected  revenues  will  not 
exceed  those  that  would  qualify  it  as  a  Class  III  rail 
carrier 

Becalise 


its  projected  revenues  will  exceed  $5 
however,  GFRN  certified  to  the  Board,  on 
12,  1999.  that  it  had  served  a  copy  of  the 
n  the  national  offices  of  the  labor  unions 
ployees  on  the  affected  lines,  and  that  the 
notice  of  its  acquisition  has  been  posted 
V  orkplace  of  the  employees  on  the  affected 
ines.  ^  49  CFR  1150.32(e). 


rel 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No,  33717.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street.  NW,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  A. 
Wimbish.  Esq..  Rea.  Cross.  & 
Auchincloss.  1707  L  Street.  NW,  Suite 
'570,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  oiu-  website  at 
"WWW.STB.D0T.GOV." 

Decided:  May  5,  1999. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  99-11995  Piled  5-12-99;  8:45  am] 
BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33717] 

North  American  RailNet,  Inc.— 
Continuance  in  Control  Exemption — 
Georgia  &  Florida  RailNet,  Inc. 

North  American  RailNet.  Inc.  (NARN). 
has  filed  a  notice  of  exemption  to 
continue  in  control  of  Georgia  &  Florida 
RailNet.  Inc.  (GFRN).  upon  GFRN's 
becoming  a  Class  III  railroad. 

The  transaction  was  scheduled  to  be 
consiunmated  on  or  shortly  after  April 
30.  1999. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33716.  Georgia  &■ 
Florida  RailNet,  Inc. — Acquisition  and 
Operation  Exemption — Unes  of  the  Gulf 
&■  Ohio  Railways  Inc.,  wherein  GFRN  is 
seeking  an  exemption  to  acquire  and 
operate  certain  rail  lines  currently 
operated  by  and  owned  by.  or  under  the 
control  of.  Gulf  &  Ohio  Railways,  Inc. 

NARN  controls  four  existing  Class  III 
railroads:  Nebraska.  Kansas  &  Colorado 
RailNet.  Inc..  operating  in  Nebraska, 
Kansas,  and  Colorado;  Illinois  RailNet, 
Inc.,  operating  in  Illinois;  Camas  Prairie 
RailNet,  Inc.,  operating  in  Washington 
and  Idaho;  and  Mississippi  &  Tennessee 
RailNet,  Inc..  operating  in  Mississippi 
and  Tennessee. 

NARN  states  that:  (i)  The  rail  lines 
operated  by  GFRN  do  not  connect  with 
any  railroad  in  the  corporate  family;  (ii) 
the  transaction  h  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  GFRN's  lines  with  any  railroad 
in  the  corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 


requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  originaJ  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33717.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street.  NW.  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  A. 
Wimbish,  Esq.,  Rea,  Cross,  & 
Auchincloss,  1707  L  Street,  NW,  Suite 
570,  Washington.  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  May  5.  1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  99-11994  Piled  5-12-99;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33729 
(Sub-No.  1)] 

Union  Pacific  Railroad  Company — 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
33729  '  to  permit  the  trackage  rights  to 


'  On  March  19,  1999,  Union  Pacific  Railroad 
Company  (UP)  filed  a  notice  of  exemption  under 
the  Board's  class  exemption  procedures  at  49  CFR 
1180.2(d)(7).  The  notice  covered  the  agreement  by 
The  Burlington  Northern  and  Santa  Fe  Railway 
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expire  on  July  31, 1999,  in  accordance 
with  the  agreement  of  the  parties. 
DATES:  This  exemption  will  be  effective 
on  June  12, 1999.  Petitions  to  reopen 
must  be  filed  by  Jime  2,  1999. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  33729  (Sub-No.  1)  must  be 
filed  with  the  Office  of  the  Secretary, 
Surface  Transportation  Board,  Case 
Control  Unit,  1925  K  Street,  NW, 
Washington,  DC  20423-0001.  hi 
addition,  a  copy  of  all  pleadings  must  be 
served  on  petitioner's  representative 
Joseph  D.  Anthofer,  Esq.,  1416  Dodge 
Street,  #830,  Omaha,  NE  68179. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
for  the  hearing  impaired  (202)  565- 
1695.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  puurchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Suite  210,  1925  K  Street, 
NW,  Washington,  DC  20006.  Telephone: 
(202)  289-4357.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.] 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  6,  1999. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-12113  Filed  5-12-99;  8:45  am] 

BtLUNO  CODE  4eiS-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  5,  1999. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


Company  (BNSF)  to  grant  temporary  overhead 
trackage  rights  to  UP  over  350.4  miles  of  BNSF's  rail 
line  between  (1)  Rockview  Junction,  MO,  BNSF 
milepost  141.7  (River  Subdivision),  and  Jonesboro, 
AR,  BNSF  milepost  420.0  (Thayer  South 
Subdivision),  via  Turrell,  AR,  BNSF  milepost  282.3 
(River  Subdivision),  and  (2)  Rockview  Junction. 
MO.  BNSF  milepost  141.7  (River  Subdivision),  and 
KC  Junction,  TN,  BNSF  milepost  486.0  (Thayer 
South  Subdivision).  See  Union  Pacific  Railroad 
Company — Trackage  Rights  Exemption — The 
Burhngton  Northern  and  Santo  Fe  Railway 
Company,  STB  Finance  Docket  No.  33729  (STB 
served  Apr.  8,  1999).  The  trackage  rights  agreement 
is  scheduled  to  expire  July  31, 1999.  The  trackage 
rights  operations  under  the  exemption  became 
effective  on  April  1,  1999,  and  are  subject  to 
standard  labor  protective  conditions. 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1381. 

Regulation  Project  Number:  CO-49- 
88  Final. 

Type  of  Review:  Extension. 

Title:  Limitations  on  Corporate  Net 
Operating  Loss. 

Description:  This  regulation  provides 
rules  for  the  allocation  of  a  loss 
corporation's  taxable  income  or  net 
operating  loss  between  the  periods 
before  and  after  an  ownership  change 
under  section  382  of  the  Code, 
including  an  election  to  make  the 
allocation  based  on  a  closing  of  the 
books  as  of  the  change  date. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 
Other  (when  needed). 

Estimated  Total  Reporting  Burden: 
200  hours. 

Clenrance  Officer:  Gairick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  99-12111  Filed  5-12-99;  8:45  am) 

BHJJtMS  CODE  4«30-01-il 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  7,  1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 


submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  Jiuie  14,  1999,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1005. 

Regulation  Project  Number:  PS-62-87 
Final. 

Type  of  Review:  Extension. 

Title:  Low-Income  Housing  Credit  for 
Federally-Assisted  Buildings. 

Description:  The  rule  requires  the 
taxpayer  (low-income  building  owner) 
to  seek  a  waiver  in  writing  from  the  IRS 
concerning  low-income  building 
acquired  during  a  special  10-year  period 
in  order  to  avert  a  claim  against  a 
Federal  mortgage  insurance  fund. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,000  hours. 

OMB  Number:  1545-1385. 

Regulation  Project  Number:  GL-238- 
88  Final. 

Type  of  Review:  Extension. 

Title:  Preparer  Penalties — Manual 
Signature  Requirement. 

Description:  The  reporting 
requirements  affect  returns  preparers  of 
fiduciary  returns.  They  will  be  required 
to  submit  a  hst  of  the  names  and 
identifying  numbers  of  all  fiduciary 
returns  which  are  being  filed  with  a 
facsimile  signature  of  the  retiuns 
preparer. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour.  17 
minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  25,825  hours. 

OMB  Number:  1545-1486. 

Regulation  Project  Number:  REG- 
209793-95  Final. 

Type  of  Review:  Extension. 

Title:  Simplification  of  Entity 
Classification  Rules. 
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Description:  These  rules  allow  certain 
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Ck  arance  Officer:  Garrick  Shear, 
Interi  lal  Revenue  Service,  Room  5571, 
Constitution  Avenue,  NW, 
ton,  DC  20224. 
Reviewer:  Alexander  T.  Hunt 
395-7860.  Office  of  Management 
I  udget.  Room  10202,  New 
Execi  itive  Office  Building,  Washington, 
DC  2(1503. 
Lois  K .  Holland, 
Depai  'mental  Reports.  Management  Officer. 
[FR  Doc.  99-12112  Filed  5-12-99;  8:45  am) 
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CODE  4830-01 -U 


UNrT  :D  STATES  INFORMATION 
AGENCY 

Secoi  idary  School  Civic  Education 
Currii  :ulum  Development  Project  for 
Azert^aijan;  Request  for  Proposals. 

SUMmJ^RY:  The  Advising,  Teaching,  and 
Specialized  Programs  Division  of  the 
Office  of  Academic  Programs  of  the 
Uaited  States  Information  Agency's 
Bureau  of  Educationed  and  Cultural 
Affaii  s  announces  an  open  competition 
for  a  !  iecondary  School  Civic  Education 
Currii  :ulum  Development  Project  for 
Azert  aijan.  Public  and  private  non- 
profit organizations  meeting  the 
provii  ions  described  in  IRS  regulation 
26  CF  ?  1.501(c)  may  submit  proposals 
to  coc  perate  with  USIA  in  the 
admii  listration  of  a  two-year  project  to 
suppc  rt  the  development  and  utilization 
of  ne\  f  curriculum  units  for  a  civic 
education  course  entitled  "Man  and 
Socie  y"  for  students  in  the  tenth  and 
elevei  ith  grades  in  Azerbaijan.  The  grant 
will  a  vard  up  to  S250,000  to  facilitate 
the  pr  aject. 

The  grantee  will  work  with  the 
Azerh  iijani  Ministry  of  Education, 
Depar  [ment  of  Ciuriculum  Development 
and  E  lucational  Reform,  which  is  the 
office  of  the  Government  of  Azerbaijan 
direct  y  responsible  for  national 
educa  lion  and  teacher  training  issues. 
The  p  -ogram  will  comprise  three 
phase;:  (1)  Preliminary  considtations  in 
Baku  vith  a  curriculum  development 


team  of  Azerbaijani  educators;  (2)  a 
three-month  U.S. -based  ciuriculum 
development  workshop  in  which  the 
team  will  produce  draft  ciuriculum 
units;  (3)  follow-up  consultations  in 
Azerbaijan  to  assist  with  the  training  of 
a  larger  group  of  Azerbaijani 
practitioners  in  the  review  and  field- 
testing  of  the  draft  curriculum  units. 
Upon  the  successful  completion  of 
Phases  I-III,  additional  funds  may  be 
available  to  the  grantee  organization  for 
a  fourth  phase  of  activity  to  cooperate 
with  the  Ministry  of  Education  of 
Azerbaijan,  Department  of  Curriculum 
Development  and  Educational  Reform, 
and  the  Azerbaijani  curriculum 
development  team  to  further  review  and 
revise  the  draft  materials  as  needed  and 
to  provide  broader  training  of 
Azerbaijani  teachers  and  administrators 
for  utilization  of  the  revised  curriculum 
units  in  Azerbaijani  classrooms. 

USIA  solicits  detailed  proposals  from 
U.S.  educational  institutions  and  public 
and  private  non-profit  organizations  to 
develop  and  administer  this  project. 
Grantee  organizations  will  consult 
regularly  with  USIA  and  with  USIA's 
office  in  Azerbaijan  (the  U.S. 
Information  Service  in  Baku)  with 
regard  to  participant  selection,  program 
implementation,  direction,  and 
assessment.  Proposals  should 
demonstrate  an  understanding  of  the 
issues  confronting  education  in 
Azerbaijan  as  well  as  expertise  in  civic 
education  and  curriculum  development. 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Freedom  Support  Act  as  well  as  USIA's 
base  budget.  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Program  Information 

Overview:  The  goal  of  the  project  is  to 
assist  the  Ministry  of  Education, 
Department  of  Curriculum  Development 
and  Educational  Reform  in  Baku, 
Azerbaijan,  to  develop  up-to-date 
curriculum  units  to  be  taught  at  the 
tenth  and  eleventh  grade  levels  and  to 
assist  in  training  teachers  for  the 
utilization  of  these  units.  The  rationale 
for  this  project  is  that  improving 
citizenship  education  at  the  secondary 
school  level  will  better  prepare 
Azerbaijani  students  to  participate 
actively  in  building  a  pluralistic, 
democratic  society,  and  will  promote 
democratic  relations  among  members  of 
the  school  community,  including 
students,  teachers,  school 
administrators,  and  parents.  Applicants 
may  suggest  topics  to  be  developed  by 
the  Azerbaijani  curriculum  team  in  their 


proposals;  however,  final  determination 
of  appropriate  topics  will  be  made  by 
the  curriculum  development  team  and 
the  Ministry  in  cooperation  with  the 
grantee  organization  during  the  first 
phase  of  the  project. 

Guidelines 

Program  Planning  and  Implementation 

Grants  should  begin  on  or  around 
September  1,  1999,  with  Phase  I  of  the 
project,  in  which  a  curriculum ' 
development  team  of  six  practitioners 
(e.g.,  classroom  teachers,  curriculum 
specialists,  and  a  Ministry  official  who 
will  serve  as  the  project  director)  will  be 
selected  by  a  Ministiy-led  selection 
committee  in  Azerbaijan  in  consultation 
with  the  U.S.  grantee  orgeuiization  and 
the  U.S.  Information  Service  (USIS)  in 
Baku.  In  Phase  I,  the  team  will 
undertake  preliminary  work  in  Baku 
over  a  period  of  3-6  months.  Members 
of  the  curriculum  development  team,  in 
consultation  with  a  specialist  from  the 
grantee  organization  and  the  Azerbaijani 
Project  Director,  will  familiarize 
themselves  with  civics  curricula  and 
teaching  materials  used  in  the  U.S.  and 
will  select  the  topics  to  be  explored  in 
the  draft  curriculum  units. 

In  Phase  II,  members  of  the 
curriculum  development  team  will 
spend  approximately  three  months  in  a 
highly  structured  U.S. -based  workshop 
to  be  sponsored  and  organized  by  the 
U.S.  grantee  organization,  and  will 
attend  focused  curriculum  seminars, 
observe  relevant  aspects  of  the  U.S. 
educational  system,  and  draft  teacher 
and  student  materials  for  the  curriculum 
units  in  consultation  with  U.S. 
specialists.  The  grantee  organization 
will  be  responsible  for  introducing  the 
Azerbaijani  team  to  leading  U.S.  civic 
educators  with  expertise  that  is 
pertinent  to  the  topics  to  be  explored, 
and  to  a  broad  range  of  relevant 
resources.  The  workshop  schedule 
should  incorporate  time  for  both 
individual  and  group  work  on  materials 
as  well  as  intensive  training  on  specific 
approaches  to  the  teaching  of  civic 
education  topics.  In  addition,  the 
workshop  should  include  field 
experiences  which  are  relevant  to  the 
materials  being  produced  (such  as  visits 
to  schools  and  professional  association 
meetings). 

In  Phase  III,  the  curriculum 
development  team  will  work  in 
Azerbaijan  with  Azerbaijani  teacher 
trainers.  Ministry  of  Education  officials 
and  U.S.  specialists  from  the  grantee 
organization  and  other  U.S. 
organizations  to  provide  introductory 
training  for  a  larger  group  of 
practitioners  in  methods  for  testing  and 
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utilizing  the  draft  curriculum  units  in 
the  civics  classroom.  During  this  phase 
the  Ministry  of  Education  (MOE)  will 
provide  the  following  assistance  to  the 
U.S.  grantee: 

(1)  Facilitate  the  logistics  of  in-service 
training  sessions  for  teachers  by 
providing  appropriate  space; 

(2)  Assist  in  the  selection  of  pilot 
schools  and  teachers; 

(3)  provide  leave  time/leaves  of 
absence  for  the  curriculum  development 
team  and  Project  Director  during  their 
stays  in  the  U.S.  and  the  subsequent  in- 
service  training  work; 

(4)  Provide  appropriate  office  space 
and  facilities  to  house  both  the  civic 
education  reference  collection  and  the 
materials  produced  by  the  curriculum 
development  team. 

Visa/Insurance/Tax  Requirements 

U.S.  lecturers  and  consultants 
participating  in  the  project  must  be  U.S. 
citizens.  Programs  must  comply  with 
J-1  visa  regulations.  Please  refer  to 
Program  Specific  Guidelines  (POGI)  in 
the  Solicitation  Package  for  further 
information.  Administration  of  the 
program  must  be  in  compliance  with 
reporting  and  withhold  regulations  for 
federal,  state,  and  local  taxes  as 
applicable.  Recipient  organizations 
should  demonstrate  tax  regulation 
adherence  in  the  proposal  narrative  and 
budget. 

Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Awards  may  not  exceed 
$250,000.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
year,  component,  phase,  location,  or 
activity  to  provide  clarification.  The 
total  administrative  costs  funded  by 
USIA  must  be  limited  and  reasonable 

Alllowable  costs  for  the  program 
include  the  following: 

(1)  Administrative  Costs,  including 
salaries  and  benefits,  of  grantee 
organization. 

(2)  Program  Costs,  including  general 
program  costs  and  program  costs  for 
each  Azerbaijani  participant  in  the  U.S.- 
based  curriculum  development  seminar. 
Also  included  are  program  costs 
associated  with  the  field-testing  of 
materials  in  Azerbaijan  and  with  the 
initial  training  of  Azerbaijani  teachers. 


Please  refer  to  the  Solicitation 
Package  (POGI  and  PSI)  for  complete 
budget  guidelines  and  formatting 
instructions. 

ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
correspondence  with  USIA  concerning 
this  RFP  should  reference  the  above  title 
and  number  E/ASU-99-16. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Academic  Programs,  Advising, 
Teaching  and  Specialized  Programs 
Division,  Specialized  Programs  Branch. 
E/ASU,  Room  349,  U.S.  Information 
Agency,  301  4th  Street,  SW., 
Washington,  DC  20547,  telephone 
number  202-619-4568  and  fax  number 
202-401-1433,  e-mail  address 
jceriale@usia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  USIA 
Program  Officer  Jennifer  K.  Ceriale  on 
all  other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  fi-om  USIA's  website  at 
http://e.usia.gov/education/rfps.  Please 
read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand 

The  entire  Solicitation  Package  may 
be  requested  fi'om  the  Bureau's  Grants 
Information  Fax  on  Demand  System, 
which  is  accessed  by  calling  202/401- 
7616.  The  Table  of  Contents  listing 
available  documents  and  order  numbers 
should  be  the  first  order  when  entering 
the  system. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  U.S.  Information  Agency  by  5 
p.m.  Washington,  DC  time  on  Monday, 
July  19,  1999.  Faxed  documents  will  not 
be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/ASU-99- 


16,  Office  of  Grants  Management,  E/X., 
Room  326,  301  4th  Street,  SW.. 
Washington.  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  file  electronically  to  USIS 
posts  overseas  for  their  review,  with  the 
goal  of  reducing  the  time  it  takes  to  get 
posts'  comments  for  the  Agency's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104— 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  coimtries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
ry2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  return  funds  that  have 
not  been  accounted  for  properly. 

USIA  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
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process  data  and  dates  (calculating, 
comp  aring  and  sequency)  both  before 
a  fter  the  beginning  of  the  year  2000 
correctly  adjust  for  leap  years. 
Ad  iitional  information  addressing  the 
ssue  may  be  found  at  the  General 
Servi  :es  Administration's  Office  of 
Infon  Qation  Technology  website  at 
http:/  /www.itpolicy.gsa.gov. 

Revie  w  Process 

US  A  will  acknowledge  receipt  of  all 
propc  sals  and  will  review  them  for 
techn  ical  eligibility.  Proposals  will  be 
deempd  ineligible  if  they  do  not  fully 
to  the  guideUnes  stated  herein 
the  Solicitation  Package.  All 
e  proposals  will  be  reviewed  by 
piogram  office,  as  well  as  by  the 
Office  of  East  European  and  NIS 
and  the  USIA  post  overseas, 
e  proposals  will  be  forwarded  to 
of  USIA  officers  for  advisory 
Proposals  may  also  be  reviewed 
Office  of  the  General  Counsel  or 
Agency  elements.  Final 
fundi:  ig  decisions  are  at  the  discretion 
of  US  A*s  Associate  Director  for 
Educ<  tional  and  Cultiual  Affairs.  Final 
techn  cal  authority  for  assistance 
aware  s  (grants  or  cooperative 
agreei  lents)  resides  with  the  USIA 
Grant  i  Officer. 
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Revie  n  Criteria 

Tec  inically  eligible  applications  will 
coi  ipetitively  reviewed  according  to 
criteria  stated  below.  These  criteria 
rank  ordered  and  all  carry  equal 
in  the  proposal  evaluation: 
Quality  of  the  program  idea: 
Is  should  exhibit  originality, 
precision,  relevance  to  the 
's  mission,  and  responsiveness 
the  objectives  and  guidelines  states  in 
sc  licitation.  Proposals  should 
demonstrate  substantive  expertise  in 
ucation. 

Tain  planning:  Detailed  agenda 
r^evant  work  plan  should 

strate  substantive  undertakings 
istical  capacity.  Agenda  and  plan 
adhere  to  the  program  overview 
descri  )ed  above. 

/%)ility  to  achieve  program 
ves:  Objectives  should  be 
reasor  able,  feasible,  and  flexible. 
Propo  ;als  should  clearly  demonstrate 

institution  will  meet  the 
progr*n's  objectives  and  plan. 

h  ultiplier  effect/ impact:  Proposed 
progra  ms  should  strengthen  long-term 
understanding,  including 
um  sharing  of  information  and 
establishment  of  long-term  institutional 
ividual  linkages. 
Support  of  Diversity:  Proposals 
demonstrate  substantive  support 
Bureau's  policy  on  diversity. 
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Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity  and  Record/ 
Ability:  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals.  Proposals 
should  demonstrate  an  institutional 
record  of  successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

7.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  to  ensure  ongoing  involvement 
with  Azerbaijani  curriculum 
development  projects. 

8.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
The  progress  is  the  grant  should  be 
monitored  closely.  The  USIA  Program 
Officer  should  be  kept  informed  of  the 
implementation  of  each  phase  of  the 
program.  A  draft  survey  questionnaire 
or  other  technique  plus  description  of  a 
methodology  to  use  to  hnk  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  fi-equent. 

9.  Cost-effectiveness/Cost-sharing: 
The  overhead  and  administrative 
components  of  the  proposals,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  minimize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

10.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
demonstrate  the  need,  potential  impact, 
and  significance  of  the  project  in  the 
partner  country. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256.  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 


increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  Freedom  for  Russia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Support  Act  of  1993  (Freedom 
Support  Act).  Programs  and  projects 
must  conform  with  Agency 
requirements  and  guidelines  outlined  in 
the  Solicitation  Package.  USIA  projects 
and  programs  are  subject  to  the 
availability  of  funds. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  caimot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  May  5,  1999. 

)udith  Siegel, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

|FR  Doc.  99-11974  Filed  5-12-99;  8:45  ami 

BILLING  CODE  8230-01 -M 


UNITED  STATES  INFORMATION 
AGENCY 

Teaching  Excellence  Awards  Program 

NOTICE:  Request  for  proposals. 
SUMMARY:  The  Division  for  the  NIS 
Secondary  School  Initiative,  Office  of 
Citizen  Exchanges,  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
Teaching  Excellence  Awards  (TEA) 
program.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
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described  in  IRS  regiilation  26  CFR 
1.501(c)  may  submit  proposals  for  the 
fourth  year  of  a  program  of  recognition 
for  excellence  in  the  fields  of  English 
and  American  studies  at  the  primary 
and  secondary  levels  of  education  in 
Russia,  Ukraine,  Kazakhstan, 
Kyrgyzstan,  and  Uzbekistan.  The  total 
amount  of  funding  available  for  this 
program  is  $2,250,000. 

Program  Information 

Overview:  The  objective  of  the 
program  is  to  select  exemplary  teachers 
in  the  five  target  countries  through  a 
merit-based  competition  and  provide 
modest  awards  to  them  and  their 
schools.  The  top  national  winners 
participate  in  a  summer  enrichment 
progreun  in  the  U.S.  The  goals  are  to: 
give  recognition  to  excellence  in  the 
teaching  of  English  and  American 
studies;  promote  innovation  in  teaching 
methodology  in  the  New  Independent 
States  (NIS)  of  the  former  Soviet  Union; 
and  promote  mutual  understanding 
about  the  societies  and  educational 
systems  of  the  U.S.  and  the  five  target 
NIS  countries. 

Background:  The  program  was 
established  in  1996  and  has  been 
administered  for  the  past  three  years  by 
the  American  Councils  for  International 
Education  (ACIE).  For  the  1996-1997 
program  year,  the  teacher  competition 
was  conducted  in  Russia  and  Ukraine, 
and  900  educators  were  nominated,  for 
which  their  schools  received  plaques. 
The  competition  culminated  in  the 
selection  of  225  Russian  and  75 
Ukrainian  regional  wirmers  of  awards — 
$200  worth  of  education  materials  for 
the  teachers  and  $2,000  worth  of 
education  equipment  for  the  schools. 
Thirty  Russian  and  15  Ukrainian 
educators  were  selected  as  national 
winners  and  participated  in  a  seven- 
week  enrichment  program  in  the  U.S. 
Twenty  American  teachers  were  also 
selected  from  national  excellence 
competitions  who  interacted  with  the 
NIS  teachers  and  traveled  to  their 
countries  for  two-week  programs.  The 
program  was  repeated  in  1997-1998  and 
expanded  in  1998-1999  to  include 
Kazakhstan,  Kyrgyzstan,  and 
Uzbekistan. 

Guidelines:  The  organization  that  is 
awarded  the  grant  to  administer  this 
program  must  have  an  infrastructure  .of 
offices  in  the  five  countries  with  staff  in 
place  year-round  imder  the  direct 
supervision  of  an  American  national. 
The  organization  must  have  the  ability 
to  work  closely  with  ministries  of 
education  and  local  educational  and 
governmental  authorities.  The 
competition  must  be  conducted  as  a 
high-profile,  merit-based  process  that 


encompasses  all  obiasts  (regions)  where 
it  is  feasible  to  elicit  nominations.  The 
competition  should  be  broadly 
advertised  to  ensure  that  the  maximum 
number  possible  of  teachers  and  schools 
are  made  aware  of  it.  In  Russia 
nominations  will  be  made  primarily  by 
committees  of  oblast  ministry'  of 
education  officials  operating  under 
detailed  instructions  fi-om  the  grantee 
organization  in  conjunction  with  USIS 
Moscow.  In  the  other  four  coimtries, 
applications  will  be  submitted  directly 
to  the  grantee,  which  wiU  assemble 
screening  committees  of  specialists.  The 
awards  for  regional  winners  should 
include  a  range  of  educational  materials 
and  equipment  such  as  copiers,  fax 
machines  and  computers,  which  will  be 
for  use  by  the  winner's  school.  The 
grantee  should  arrange  for  a  six-to-seven 
week  enrichment  program  in  the  U.S. 
for  the  national  winners  designed  to 
enhance  teaching  methodologies  in 
English  as  a  foreign  language  and 
American  studies.  The  grantee  must 
recruit  American  educators  from  state 
and  national  teaching  excellence 
competitions  to  participate  in  aspects  of 
the  summer  enrichment  program  and 
travel  to  the  NIS  for  two-to-three  week 
programs  based  in  the  schools  of  the 
NIS  national  winners.  Close 
collaboration  with  USIS  and  American 
Embassy  officers  and  American  English 
teaching  specialists  is  required.  The 
competition  should  be  conducted  in  the 
fall  of  1999;  awards  should  be  made  in 
the  spring  of  2000;  the  enrichment 
program  should  take  place  in  the 
summer  of  2000;  the  American 
participants  should  travel  to  the  NIS  in 
the  fall  of  2000.  Grant  activities  may 
begin  on  August  1,  1999.  The  grantee  is 
responsible  for  conducting  all  activities 
directly  or  imder  sub-contracts. 
Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

One  grant  will  be  awarded  for  the 
whole  program.  Organizations  with  less 
than  four  years  of  experience  in 
conducting  international  exchange  and/ 
or  training  programs  with  the  NIS  are 
not  eligible  for  this  competition. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  The  itemized  budget  should 
clearly  show  costs  for  each  program 
component,  phase,  location,  or  activity. 

Proposals  should  obey  these  specific 
maximum  limits  for  each  country: 
Kazakhstan,  $300,000;  Kyrgyzstan, 


$150,000;  Russia,  $1,000,000;  Ukraine, 
$500,000;  Uzbekistan,  $300,000. 

Allowable  costs  for  the  program 
include  the  following:  the  competition 
itself,  awards  of  material  or  equipment 
(valued  at  $200  per  regional  winner, 
$2,000  per  school),  the  siunmer 
enrichment  program,  the  US  teachers  to 
the  NIS,  and  reasonable  administrative 
costs.  Please  refer  to  the  SoUcitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number.  All 
correspondence  with  USIA  concerning 
this  RFP  should  reference  the  above  title 
and  number  E/PY-99-48. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Persiko,  the  NIS  Secondary 
School  Initiative  (E/PY),  Room  568,  U.S. 
Information  Agency,  301  4th  Street, 
SW.,  Washington,  DC  20547,  telephone 
202-619-6299,  fax  202-619-5311— 
rpersiko@usia.gov — to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation. 

Please  read  the  complete  Federal 
Register  aimouncement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  firom  USlA's  website  at 
http://e.usia.gov/education/rfps.  Please 
read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  Via 
FAX  on  Demand 

The  entire  Solicitation  Package  may 
be  requested  fi-om  the  Bureau's  Grants 
Information  Fax  on  Demand  System, 
which  is  accessed  by  calling  202/401- 
7616.  The  Table  of  Contents  listing 
available  documents  and  order  numbers 
should  be  the  first  order  when  entering 
the  system. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  June  14.  1999. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  ten  copies  of  the 
application  should  be  sent  to:  U.S. 
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Infon nation  Agency,  Ref.:  E/PY-99-A8, 
Offici!  of  Grants  Management,  E/XE, 
Rood  568.  301  4th  Street,  SW., 
Waslington,  DC  20547. 

Applicants  must  also  submit  the 
"Exe<  utive  Summary"  and  "Proposal 
Narra  tive"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  fonnat  with  a  maximum  line 
lengtl  1  of  65  characters.  USIA  will 
transi  ait  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  I  he  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diver  lity,  Freedom  and  Democracy 
Guidi  lines 

Piu'suant  to  the  Bureau's  authorizing 
legislation,  programs  mut  maintain  a 
non-p  olitical  character  and  should  be 
balani  ;ed  and  representative  of  the 
diven  ity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interp  reted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religicn,  geographic  location,  socio- 
economic status,  and  physical 
challe  ages.  Applicants  are  strongly 
encou  raged  to  adhere  to  the 
advan  cement  of  this  principle  both  in 
progr?  m  administration  and  in  program 
contei  it.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
sectio  1  for  specific  suggestions  on 
incorj  orating  diversity  into  the  total 
proposal.  Pub.  L.  104-319  provides  that 
"in  carrying  out  programs  of 
educa  ional  and  cultural  exchange  in 
coimti  ies  whose  people  do  not  fully 
enjoy  Teedom  and  democracy,"  USIA 
"shall  take  appropriate  steps  to  provide 
oppor  unities  for  participation  in  such 
progra  ms  to  human  rights  and 
democracy  leaders  of  such  countries." 
Propo  sals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  ^000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operal  ional  and  accounting  problem 
that  c(  uld  potentially  prohibit 
organizations  from  processing 
infom  ation  in  accordance  with  Federal 
mana^  ement  and  program  specific 
requir  sments  including  data  exchange 
with  I  SIA.  The  inability  to  process 
inforn  ation  in  accordance  with  Federal 
requir  sments  could  result  in  grantees' 
being :  equired  to  return  funds  that  have 
not  be;n  accounted  for  properly. 

USl  V  therefore  requires  all 
organi  lations  use  Y2K  complaint 
systens  including  hardware,  software, 
and  fii  mware.  Systems  must  accurately 


process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  foimd  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://wvvrw.itpolicy.gsa.gov. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Affairs 
and  the  USIS  posts  in  the  five  countries. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  may  also  be  reviewed 
by  the  Office  of  the  General  Coimsel  or 
by  other  Agency  elements.  Final 
funding  decisions  are  at  the  discretion 
of  USLA's  Associate  Director  for 
Educational  and  Cultxiral  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  edl  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Agency's  goals  as  outlined  above. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
expressed  in  terms  that  are  quantifiable, 
measurable,  and  achievable.  Proposals 
should  clearly  demonstrate  how  the 
institution  will  meet  the  progreun's 
stated  objectives. 

4.  Muhiplier  effect/impact:  The 
proposed  program  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 


(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  activities, 
resources  materials  and  follow-up 
activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
implement  the  program  efficiently  and 
effectively. 

7.  Institution's  Record /Ability: 
Proposal  should  demonstrate  an 
institutional  record  of  relevant 
successful  exchange  activities  with  the 
NIS,  as  well  as  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

8.  Follow-on  Activities:  Proposal 
should  provide  a  plan  for  maintaining 
contact  with  program  alimini,  as  well  as 
facilitating  their  ongoing  interaction 
with  each  other. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success  in  terms  of  achieving 
the  stated  objectives,  both  as  the 
activities  unfold  and  at  the  end  of  the 
program.  A  draft  survey  questionnaire 
or  other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  quarterly 
program  and  financial  reports. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

1 1 .  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support,  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S. -Partner  Country 
Relations:  Proposals  will  be  assessed  by 
USIA's  geographic  area  office  cmd 
officers  and  USIS  missions  in  the  five 
countries  in  terms  of  the  adequacy  of 
program  plan  and  the  organization's  NIS 
infrastructure  to  achieve  TEA's 
objectives. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pub.  L.  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
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the  people  of  the  United  States  and  the 
people  of  other  countries  *  *  * ;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation.  Fimds  for  this  program  are 
made  available  under  the  Foreign 


Operations  appropriation  for  fiscal  year 
1999. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 


availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  caimot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  May  3,  1999. 

ludith  S.  Siegel, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[FR  Doc.  99-11975  Filed  5-12-99;  8:45  am) 
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National  Primary  Drinking  Water 
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SUMM4RY:  EPA  is  proposing  to  revise  the 
public  notification  regulations 
ic  water  systems  to  implement 
ic  notification  requirements  of 
Safe  Drinking  Water  Act 
amendments.  The  regulations 
requirements  that  public  water 
s  must  follow  regarding  the  form, 

frequency,  and  content  of  the 
notice.  Public  notice  of  violations 
integral  part  of  the  public  health 

ion  and  consiuner  right-to-know 
islons  of  the  1996  SDWA 
amenc  ments.  The  public  notification 
requiri  sments  apply  to  owners  and 
operat  3rs  of  public  water  systems 

fail  to  comply  with  the 
requirements  of  the  National  Primary 
Drinkiig  Water  Regulations  (NPDWR); 
variance  or  exemption  from  the 
water  regulations;  or  are  facing 
^tuations  posing  risk  to  public 
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for 
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set  the 
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mann 
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have  a 
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In  addition 
revise 


t\!0 


on  or 

hold 
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,  EPA  is  proposing  to 
he  State  implementation 
regulations  allowing  a  State,  by  rule,  to 
establi  ih  alternative  public  notification 
require  ments  with  respect  to  the  form 
and  co[itent  of  the  notice.  Finally,  EPA 
is  prop  osing  to  consolidate  in  a  single 
subpai  [  of  the  Code  of  Federal 
Regula  tions  (CFR)  all  the  public 
notificiition  requirements  for  public 
water  systems. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  EPA 
bjefore  July  12,  1999.  EPA  will 
public  meetings  on  the 


Miy 


uie 


26,  1999,  9:00  a.m.,  Madison, 

sm. 

3,  1999,  10:00  a.m., 

gton.  D.C. 
ADORES  SES:  Please  send  vmtten 
comme  nts  on  this  proposed  rule  to  the 
Public  Notification  Rule  Comment  Clerk 
(docke  #W-98-19),  Water  Docket  (MC- 
4101):  J.S.  Environmental  Protection 
Agenc]  ;  401  M  Street,  S.W., 
Washington,  DC,  20460.  Comments  may 
be  ban  1-delivered  to  the  Water  Docket, 
U.S.  Ei  vironmental  Protection  Agency; 
401  M  Street,  S.W.,  Room  EB  57; 
Washiigton,  D.C.  20460. 


Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  may  also  be 
submitted  electronically  to  ow- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  a  WP 
5/6/7/8  file  or  an  ASCII  file,  avoiding 
the  use  of  special  characters  and  form 
and  encryption.  Electronic  comments 
must  be  identified  by  the  docket  number 
(W-98-19).  Comments  and  data  will 
also  be  accepted  on  disks  in  WP  5/6/7/ 
8  or  ASCII  file  format.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  public  meetings  will  take  place  in 
the  following  locations:  Madison, 
Wisconsin — Best  Western  Iim  at  the 
Park;  22  S.  Carroll  Street;  Madison, 
Wisconsin  53703.  Washington,  D.C. — 
U.S.  EPA  Waterside  Mall;  North 
Conference  Center  Room  1;  401  M 
Street,  S.W.;  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  toll  free 
(800)  426-4791  for  general  information 
about  the  public  notification  regulations 
and  to  register  for  the  public  meetings 
and  request  copies  of  this  dociunent. 
For  technical  inquiries,  contact  Carl  B. 
Reeverts  at  (202)  260-7273. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Statutory  Authority 

II.  GAO  Report  Findings  and 

Recommendations  Regarding  Public 

Notification 
in.  Consultation  With  Public  Water  Systems, 

State  and  Local  Governments, 

Environmental  Groups,  and  Public 

Interest  Groups 
rV.  Discussion  of  Proposed  Rule 

A.  Purpose  and  Applicability 

B.  Effective  Dates  and  Rationale 

C.  Summary  of  Changes  to  Public 
Notification  Requirements 

D.  Rationale  for  Format  of  Proposed  Rule 

E.  General  Provisions  of  Proposed  Rule 
(§141.201) 

1.  Who  Must  Give  Public  Notice? 

2.  What  Type  of  Public  Notice  is  Required 
for  Each  Situation? 

3.  Who  Must  Be  Notified? 

F.  Form,  Manner,  and  Frequency  of  the 
Tier  1  Public  Notice:  Violations  With 
Significant  Potential  to  Have  Serious 
Adverse  Effects  on  Human  Health  as  a 
Result  of  Short-Term  Exposure 
(§141.202) 

1.  Tier  1  Violations  and  Situations 

2.  Timing  of  the  Tier  1  Public  Notice  (and 
Consultation  Requirement) 

3.  Form  and  Manner  of  the  Delivery  of  the 
Tier  1  Notice 

G.  Form,  Manner,  and  Frequency  of  the 
Tier  2  Public  Notice:  Other  Violations 
With  Potential  to  Have  Serious  Adverse 
Effects  on  Human  Health  (§  141.203) 


1.  Tier  2  Violations  and  Situations 

2.  Timing  of  the  Tier  2  Public  Notice 

3.  Form  and  Manner  of  the  Delivery  of  the 
Tier  2  Notice 

H.  Form,  Manner,  and  Frequency  of  the 
Tier  3  Public  Notice:  All  Other 
Violations  and  Situations  Requiring 
Public  Notice  (§  141.204) 

1.  Tier  3  Violations  and  Situations 

2.  Timing  of  the  Tier  3  Public  Notice 

3.  Form  and  Manner  of  the  Delivery  of  the 
Tier  3  Notice 

I.  Content  of  the  Public  Notice  (§  141.205) 

1.  Standard  Elements  of  the  Public  Notice 
(§  141.205  (a)-(c)) 

2.  Standard  Health  Effects  Language 
(§  141.205(d)(1)) 

3.  Standard  Language  for  Monitoring  and 
Testing  Procedure  Violations 

(§  141.205(d)(2)) 

4.  Standard  Language  to  Encourage 
Customers  Receiving  the  Public  Notice  to 
Distribute  the  Notice  to  Other  Persons 
Served  (§^141. 205(d)(3)) 

J.  Other  Public  Notification  Requirements 

1.  Notice  to  New  Billing  Units  or  New 
Customers  (§141.206) 

2.  Special  Notice  to  Announce  the 
Availability  of  the  Results  of 
Unregulated  Contaminant  Monitoring 
(§§141.207  and  141.35) 

3.  Special  Notice  for  Exceedance  of  the 
Fluoride  Secondary  Maximum 
Contaminant  Level  (SMCL)  (§  141.208) 

4.  Conditions  Under  Which  the  Primacy 
Agency  May  Give  Notice  on  Behalf  of 
Public  Water  System  (§  141.209) 

K.  Reporting  to  the  Primacy  Agency  and 

Retention  of  Records  (§§  141.31  and 

141.33) 
L.  Special  State/Tribal  Primacy 

Requirements  and  Rationale  (40  CFR  Part 

142,  Subpart  B) 

V.  Relationship  of  Public  Notification 

Regulation  to  Consumer  Confidence 
Report  (CCR)  Regulation 

VI.  Request  for  Public  Comments  on 

Alternatives  to  Proposal 

A.  Requiring  Tier  2  Public  Notice  for 
Monitoring  and  Testing  Procedure 
Violations 

B.  Giving  PWS  Flexibility  in  Method  of 
Delivery  of  Tier  2  and  3  Notices 

VII.  Cost  of  Rule 

VIII.  Other  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

E.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

F.  Unfunded  Mandates  Reform  Act 

G.  Environmental  Justice 

H.  Risk  to  Children  Analysis 
I.  National  Technology  Transfer  and 
Advancement  Act 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  public  water 
systems  (PWS).  The  following  table 
provides  examples  of  the  regulated 
entities  imder  this  rule.  A  public  water 
system,  as  defined  by  section  1401  of 
SDWA,  is  "a  system  for  the  provision  of 
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water  for  human  consumption  through 
pipes  or  other  constructed  conveyances, 
if  such  system  has  at  least  fifteen  service 


Category 


State/Local/Tribal  governments 


Industry 


Federal  government 


connections  or  regularly  serves  at  least 
twenty-five  individuals."  EPA  defines 
"regularly  served"  as  sixty  or  more  days 

Table  of  Regulated  Entities 


per  year.  EPA  has  an  inventory  totaling 
over  170,000  public  water  systems 
nationwide. 


Examples  of  regulated  entitles 


Publicly-owned  PWSs,  such  as  municipalities;  county  governments,  water  districts,  water  and  sewer 
authorities,  state  governments,  and  other  publicly-owned  entities  that  deliver  drinking  water  as  an 
adjunct  to  their  primary  business  (e.g.,  schools,  State  pari<s,  roadside  rest  stops). 

Privately-owned  PWSs,  such  as  private  utilities,  homeowner  associations,  and  other  privately-owned 
entities  that  deliver  drinking  water  as  an  adjunct  to  their  primary  business  (e.g.,  trailer  paries,  fac- 
tories, retirement  homes,  day  care  centers). 

Federally-owned  PWSs,  such  as  water  systems  on  military  bases. 


The  table  is  not  intended  to  be 
exhaustive  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  141.201  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  section  to  a 
particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Additional  Information  for 
Commenters.  Please  send  an  original 
and  three  copies  of  yoiu-  comments  and 
enclosures  (including  references)  to 
Public  Notification  Rule  (docket  #W- 
98-19)  Comment  Clerk,  Water  Docket 
(MC  4101),  U.S.  EPA,  401  M  Street, 
S.W.;  Washington.  D.C.  20460. 
Comments  must  be  received  or  post- 
marked by  midnight  July  12,  1999. 

To  ensure  that  EPA  can  read, 
understand,  and  therefore  properly 
respond  to  comments,  the  Agency 
would  prefer  that  comments  cite,  where 
possible,  the  paragraph(s)  or  sections  in 
the  notice  or  supporting  docimients  to 
which  each  comment  refers.  Comments 
should  use  a  separate  paragraph  for  each 
issue  discussed.  The  record  for  this 
rulemaking  has  been  established  under 
docket  number  W-98-19.  and  includes 
supporting  documentation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  The  record  is  available  for 
inspection  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  at  the  Water  Docket,  EB  57, 
U.S.  EPA  Headquarters,  401  M  Street, 
S.W..  Washington,  D.C.  For  access  to 
docket  materials,  please  call  (202)  260- 
3027  to  schedule  an  appointment. 

Consumer  Right-to-Know  Provisions 
in  the  Safe  Drinking  Water  Act.  The 
1996  amendments  to  the  Safe  Drinking 
Water  Act  (SDWA)  contain  extensive 


provisions  for  consumer  involvement 
and  right-to-know  that  herald  a  new  era 
of  public  participation  in  drinking  water 
protection.  These  provisions  are 
founded  on  the  principle  that 
consumers  have  a  right  to  know  what  is 
in  their  drinking  water  and  where  it 
comes  from  before  they  turn  on  the  tap. 
With  the  information  provided  in  these 
provisions,  consumers  will  be  better 
able  to  make  health  decisions  for 
themselves  and  their  families. 

The  public  notification  requirement  is 
one  of  six  interrelated  provisions  now 
included  in  the  SDWA.  The  purpose  of 
public  notification  is  to  alert  persons 
served  by  public  water  systems  that  a 
drinking  water  standard  has  been 
violated  and  to  provide  information 
quickly  to  enable  consiuners  to  take 
precautions  to  protect  their  health.  The 
public  notification  provision  was 
included  in  the  original  SDWA,  enacted 
in  1974.  The  existing  regulations  are 
being  revised  here  to  address  revisions 
in  the  1996  SDWA  amendments. 

Five  other  right-to-know  provisions 
were  added  to  the  SDWA  through  the 
1996  SDWA  amendments. 

•  Community  water  systems  are  now 
required  to  prepare  and  provide  to  their 
customers  annual  Consumer  Confidence 
Reports  (CCR)  on  the  quality  of  the 
water  delivered  by  the  systems.  The 
CCR  is  the  centerpiece  of  the  public 
right-to-know  provisions  in  the  SDWA. 
The  information  contained  in  these 
reports  can  raise  consumers'  awareness 
of  where  their  water  comes  from,  show 
them  the  steps  that  are  necessary  to 
deliver  safe  drinking  water  to  their 
homes,  and  educate  them  about  the 
importance  of  source  water  protection 
for  assuring  safe  drinking  water.  The 
CCR  and  the  public  notification  rule  are 
interrelated:  an  annual  summary  of 
violations  occurring  during  the  year  is 
one  of  the  elements  of  the  CCR.  EPA's 
regulation  requiring  the  annual  CCR  was 
promulgated  on  August  19,  1998  (40 
CFR  part  141,  Subpart  O;  63  FR  44511). 


All  community  water  systems  must 
complete  the  first  CCR  by  October,  1999. 

•  Primacy  agencies  are  required  to 
prepare  and  release  an  annual  report 
listing  violations  of  national  primary 
drinking  water  regulations  (NPDWR) 
which  occurred  in  the  last  year  in  the 
public  water  systems  within  their 
jurisdictions.  EPA  is  also  required  to 
issue  an  annual  report  which 
summarizes  and  evaluates  the  State 
reports  and  makes  recommendations 
concerning  the  resources  needed  to 
improve  compliance  with  the  SDWA. 
The  first  State  violation  reports  were 
released  on  January  1,  1998.  EPA's  first 
report  was  released  in  July,  1998. 

•  Primacy  States  are  required  to  make 
completed  source  water  assessments 
available  to  the  public.  States  are 
required  under  the  1996  SDWA 
amendments  to  assess  the  condition  of 
every  public  water  supply  within  the 
State,  including  the  boundaries  of  the 
source  of  that  water  supply  and 
contamination  threats  within  those 
boundaries.  The  source  water 
assessments  are  to  be  completed  by  the 
States  for  all  public  water  svstems  by 
2003. 

•  EPA  is  required  to  develop  and 
make  available  a  national  contaminant 
occurrence  database  that  will  provide 
information  on  the  occurrence  of  both 
regulated  and  unregiilated  contaminants 
in  public  water  systems.  This 
information  will  be  made  available  to 
the  public  through  the  Internet.  The 
initial  version  of  the  national 
contaminant  occurrence  database  is 
scheduled  for  release  in  August,  1999. 

•  Primacy  agencies  are  required  to 
notify  the  public  of  proposed  decisions 
to  allow  a  variance  to  the  federal 
drinking  water  standards  involving  their 
public  water  system.  Public  water 
systems  serving  10,000  or  fewer  persons 
that  cannot  meet  the  requirements  of 
EPA  national  primary  drinking  water 
regulations  (NPDWRs),  using  technology 
identified  in  the  NPDWR,  may  apply  for 
a  variance  to  use  an  alternate  technology 
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to  meet  tie  regulation.  Consumers 
served  b\  that  water  system  will  be 
provided  an  opportunity  to  comment  on 
or  object  o  the  variance. 

All  of  t  lese  public  right-to-know 
provisior  s  are  based  on  the  belief  that 
accoxmtai  )ility  to  the  public  and  the 
imderstai  iding  and  support  of  the  public 
will  be  vi  tal  to  address  threats  to 
drinking  Arater  quality  in  the  years 
ahead.  Tlie  provisions  provide 
unprecedented  opportunities  for  the 
public  to  participate  in  decisions  related 
to  the  pre  tection  of  their  water  supplies. 
If  the  public  uses  the  opportunities,  it 
can  ensiu  e  that  the  choices  made — 
particulaily  by  EPA  and  the  States,  but 
also  by  w  iter  systems — respond  to  the 
public's  teeds  and  concerns  within  the 
constrain  ;s  of  the  SDWA. 

I.  Statute  ry  Authority 

Section  114  of  the  Safe  Drinking 
Water  Aci  Amendments  of  1996  (Fhiblic 
Law  104-1182).  enacted  August  6, 1996, 
amended  [Section  1414(c)  of  the  Act  (42 
U.S.C.  30l)g-3(c)).  Sections  1414  (c)(1) 
and  (c)(2i  were  significantly  revised  and 
require  EPA  to  amend  the  existing 
public  notification  regidations.  The 
amended  rules  are  intended  to  give 
consumers  more  accurate  and  timely 
information  on  violations,  taking  into 
accoimt  the  seriousness  of  any  potential 
adverse  nealth  effects  that  may  be 
involved]  There  is  no  deadline  for 
promulgating  the  revised  public 
notificatiftn  rule,  but  EPA  intends  to 
completejthis  rulemaking  by  the  end  of 
1999  to  allow  States  and  the  regulated 
community  to  coordinate  public 
notification  implementation  with 
implementation  of  the  Consiuner 
Confidente  Report. 

The  puplic  notification  (PN) 
provisionb  were  part  of  the  original 
SDWA  im  1974  and  were  subsequently 
modified  jin  the  1986  SDWA 
amendments.  The  public  notification 
regulations  ctirrently  in  place  were 
promulgajted  in  1987  and  became 
effective  ^n  1989  (40  CFR  141.32).  The 
existing  riile  remains  in  place  until  the 
new  rule  is  promulgated. 

SDWA  Section  1414(c)(1)  establishes 
who  mus  give  public  notice,  under 
what  circ  lunstances  a  notice  must  be 
given,  ami  who  must  receive  the  notice. 
Section  1 114(c)(1)(A)  requires  that  all 
public  wi  iter  systems  give  notice  to  all 
persons  s  srved  of  any  failure  to  comply 
with  any  national  primary  drinking 
water  regilations  (NPDWR),  including 
any  requi  red  monitoring.  Section 
1414(c)(l|(B)  further  requires  a  public 
water  sys  tem  to  provide  a  notice  when 
it  is  operi  iting  under  a  variance  or 
exemptio  a,  and  when  a  water  system 
fails  to  cc  mply  with  the  requirements  of 


a  variance  or  exemption.  Section 
1414(c)(1)(C)  authorizes  EPA,  at  the 
Administrator's  discretion,  to  require 
public  water  systems  to  provide  notice 
of  the  concentration  level  of  any 
unregulated  contaminant  monitored 
under  EPA  regulations.  Except  for  the 
addition  of  paragraph  (C)  of  Section 
1414(c)(1),  these  requirements  are 
unchanged  from  the  previous  SDWA. 

Section  1414(c)(2)  sets  the  specific 
requirements  for  the  form,  manner,  and 
fi'equency  of  the  notice.  Section 
1414(c)(2)(A)  requires  EPA  to  issue 
regulations,  after  consultation  with  the 
States,  that  prescribe  the  detailed  public 
notification  requirements.  The 
regidations  must  provide  for  different 
frequencies  of  notices  based  on  the 
persistence  of  the  violations  and  the 
seriousness  of  any  potential  adverse 
health  effects  that  may  be  involved. 
Except  for  now  requiring  EPA  to  consult 
with  the  States  prior  to  promulgating 
the  revised  regidations,  the  general 
directions  to  EPA  for  issuing  regulations 
are  unchanged  from  the  previous 
SDWA. 

Section  1414(c)(2)(B)  enables  States, 
at  their  option,  to  establish  alternate 
requirements  with  respect  to  the  form 
and  content  of  the  public  notice,  as  long 
as  the  alternative  State  program 
provides  the  same  type  and  amoimt  of 
information  as  required  under  the  EPA 
regulations.  This  Section  was  added 
with  the  1996  amendments. 

Section  1414(c)(2)(C)  directs  EPA  to 
issue  regulations  which  require  public 
water  systems  to  distribute  a  notice 
within  24  hoiu-s  to  all  persons  served  for 
violations  with  potential  to  have  serious 
adverse  effects  on  hiunan  health  from 
short-term  exposiue.  The  public  water 
system  is  also  required  to  send  the  same 
notice  to  the  primacy  agency  and  to 
considt  with  the  primacy  agency  within 
the  same  24-hour  period  on  any 
additional  public  notice  requirements. 
This  section  is  a  new  statutory 
requirement. 

Section  1414(c)(2)(D)  directs  that 
EPA's  regulations  require  public  water 
systems  to' provide  written  notice  to 
each  person  served  for  each  violation 
not  covered  under  Section  1414(c)(2)(C). 
The  Section  specifies  that  the  notice 
may  be:  (1)  in  the  first  bill,  if  any,  after 
the  violation;  (2)  in  an  annual  report 
issued  no  later  than  one  year  after  the 
violation;  or  (3)  by  mail  or  direct 
delivery  as  soon  as  practicable,  but  no 
later  than  one  year  after  the  violation. 
This  section  significantly  revises  and 
simplifies  the  previous  statutory 
requirements  on  the  form,  manner,  and 
timing  of  the  notice. 

Section  1414(c)(2)(E)  allows  die 
Administrator  the  option  to  require  the 


public  water  system  to  give  notice  to 
persons  served  of  the  results  of 
unregidated  contaminant  monitoring 
required  by  EPA  under  1445(a).  EPA 
will  soon  propose  a  revised  unregulated 
contaminant  monitoring  regulation 
(UCMR)  This  section  is  new  under  the 
1996  SDWA  amendments. 

This  rule,  when  issued  in  final  form, 
is  intended  to  fulfill  the  rulemaking 
requirements  outlined  in  amended 
sections  1414(c)(1)  and  1414(c)(2). 

n.  GAO  Report  Findings  and 
Recommendations  Regarding  Public 
Notification 

In  June,  1992,  the  General  Accounting 
Office  (GAO)  issued  a  report  entiUed: 
"Drinking  Water  Consumers  Often  Not 
Well  Informed  of  Potentially  Serious 
Violations"  (GAO/RCED-92-135).  GAO 
found: 

•  Low  compliance  with  the  existing 
public  notification  requirements  on  the 
part  of  public  water  systems  and  limited 
compliance  tracking  and  enforcement 
on  the  part  of  EPA  and  the  States; 

•  Aspects  of  the  requirements  may  be 
a  complicating  factor,  especially  for 
small  systems,  making  it  difficult  to 
effectively  communicate  important 
information  to  consiuners;  and 

•  Notices  tended  to  be  too  technical, 
provide  littie  guidance  on  actions  to 
take  in  response  to  violations,  and  not 
focus  enough  attention  on  the  most 
serious  violations. 

GAO  made  several  recommendations 
to  improve  the  public  notification 
process,  including: 

•  Changing  the  regulations  to  focus 
notification  on  more  serious  violations 
by  allowing  water  systems  to 
consolidate  notices  for  less  serious 
violations; 

•  Revising  the  health  effects  language 
to  be  less  technical;  and 

•  Better  oversight  by  EPA  and  the 
States. 

EPA  used  the  GAO  findings  and 
recommendations  from  this  audit  as  one 
of  the  principal  starting  points  in 
developing  the  proposed  rule. 

m.  Consultation  With  Public  Water 
Systems,  State  and  Local  Governments, 
Environmental  Groups,  and  Public 
Interest  Groups 

Today's  proposal  is  based  on  input 
from  a  broad  range  of  stakeholders  from 
the  public  and  private  sectors.  The 
Agency  has  actively  involved  the  States 
as  partners  in  the  rule  development  and 
has  held  a  series  of  stakeholder 
meetings  throughout  the  country  to  gain 
input  and  information  from  other 
groups  and  individuals. 

First,  Section  1414  (c)(2)(A)  requires 
that  EPA  considt  with  the  States  before 
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revising  the  pubHc  notification 
regulation.  Accordingly,  EPA  met  very 
early  in  the  regulatory  development 
process  with  a  group  of  States,  as  part 
of  the  early  involvement  meetings  set  up 
by  the  Association  of  State  Drinking 
Water  Administrators  (ASDWA),  to 
develop  the  scope  of  the  process  and 
identify  significant  issues  under  the 
new  statute.  States  participated 
throughout  the  development  process  as 
members  of  the  EPA  regulation 
workgroup.  EPA  provided  briefings  to 
ASDWA  on  request  severed  times  during 
the  past  year  as  the  development  of  the 
rule  moved  forward. 

Second,  in  addition  to  the  active 
involvement  and  consultation  with  the 
States,  EPA  held  a  series  of  well- 
attended  stakeholder  meetings  early  in 
the  process  to  solicit  input  on  the  scope 
of  the  rule,  issues  with  the  current  rule 
and  how  they  could  be  corrected,  and 
how  the  statutory  changes  should  be 
covered  in  the  regulation.  Over  a  period 
of  four  months  in  late  summer  and  fall 
of  1997,  EPA  held  stakeholder  meetings 
in  Indianapolis,  Indiana,  Washington, 
D.C.,  and  Seattle,  Washington.  The 
participants  at  these  meetings  ranged 
from  State  and  local  government 
officials  (including  water  utilities)  to 
risk  communication  experts  and 
representatives  of  public  interest 
groups.  During  this  same  period, 
meetings  were  also  held  with  the 
Washington  Drinking  Water  Advisory 
Committee,  a  statewide  group  of 
managers  from  various  public  and 
private  entities,  and  a  group  of  utility 
and  State  managers  from  several 
Midwestern  States.  Several  recurring 
themes  surfaced  during  these  meetings: 

•  Public  notices  are  extremely 
important  to  consumers;  they  must 
reach  the  appropriate  audiences  in  a 
timely  fashion  to  protect  public  health 
and  allow  consumers  to  make  choices. 

•  It  appears  that  the  public 
notification  process  has  not  been 
effective  (i.e.,  based  on  the  results  of  the 
1992  GAO  audit  and  stakeholder 
experiences);  a  new  regulation  has  to  be 
less  complex  and  better  targeted  to  the 
seriousness  of  the  violation  to  be 
effective. 

•  Public  notices  and  their  follow-up 
must  be  tailored  carefully  to  the  specific 
situation  to  be  effective:  it  depends  on 
the  specific  violation;  the  type  and  size 
of  the  water  system;  the  affected 
population;  and  the  availability  of 
communication  outlets.  Therefore,  any 
EPA  regulation  must  be  flexible  enough 
to  accommodate  local  situations. 

•  The  timing  and  content  of  the 
public  notices  should  be  differentiated 
based  on  the  severity  of  the  violations. 


•  Public  notices  of  violations  should 
never  be  the  centerpiece  of  a  public 
water  system's  consumer  awareness 
approach.  EPA  should  actively 
encourage  water  systems  to  closely 
coordinate  the  public  notice 
requirements  with  the  Consumer 
Confidence  Report  and  other  longer 
term  education  strategies. 

Third,  EPA  has  begun  a  new  initiative 
outside  the  rulemaking  process,  in 
collaboration  with  the  States,  utilities, 
and  public  interest  groups,  to  develop  a 
public  notification  handbook.  The 
hemdbook  will  provide  public 
notification  "templates"  for  public 
water  systems  to  help  them  respond 
quickly  to  the  many  different  violation 
circumstances  they  may  encoimter.  This 
initiative,  which  involves  a  series  of 
focus  group  meetings  with  the  public 
and  others  to  assess  effectiveness, 
provides  "real  world"  experience  in 
advance  of  the  final  rulemaking.  The 
Handbook  is  not  intended  as  an 
additional  set  of  regulatory 
requirements,  but  rather  as  a  resource 
that  public  water  systems  may  use  at 
their  discretion  to  craft  effective  and 
timely  notices.  The  draft  handbook  is 
being  issued  concurrently  with  the 
proposed  rule.  It  will  be  announced 
through  the  Federal  Register  and  copies 
will  be  mailed  to  stakeholders  and  made 
available  through  EPA's  Internet  home 
page. 

Finally,  EPA  continues  to  provide 
information  to  our  stakeholders  on  the 
status  of  the  rulemaking.  EPA 
periodically  provides  updates  to  the 
National  Drinking  Water  Advisory 
Council  and  informational  briefings, 
upon  request,  to  other  stakeholder 
groups. 

rV.  Discussion  of  Proposed  Rule 

A.  Purpose  and  Applicability 

The  rule  being  proposed  today  revises 
the  minimum  requirements  public  water 
systems  must  meet  regarding  the  form, 
manner,  frequency,  and  content  of  the 
public  notification.  Public  water 
systems  must  give  notice  to  all  persons 
served  for  all  violations  of  National 
Primary  Drinking  Water  Regulations 
(NPDWR)  and  for  other  situations 
posing  a  risk  to  public  health  from  the 
drinking  water.  The  term  NPDWR 
Violations  is  used  in  the  public 
notification  regulations  to  include 
violations  of  Maximum  Contaminant 
Level  (MCL),  Maximum  Residual 
Disinfectant  Level  (MRDL),  treatment 
technique  (TT),  monitoring,  and  testing 
procedure  requirements.  Public  notice  is 
not  required,  for  example,  for  violation 
of  the  new  Consumer  Confidence  Report 
regulation.  See  Table  1  and  Appendix  A 


of  the  proposed  rule  for  the  NPDWR 
violations  and  other  situations  requiring 
a  public  notice.  Violations  not  listed  in 
Appendix  A  do  not  require  a  public 
notice  under  Subpart  Q. 

The  rule  would  apply  to  existing  and 
new  public  water  systems  that  violate  a 
NPDWR  or  have  other  situations  that 
pose  a  risk  to  health  from  the  drinking 
water.  A  "public  water  system,"  as 
defined  in  40  CFR  141.2  ,  is  "a  system 
for  the  provision  to  the  public  of  water 
for  human  consumption  through  pipes 
or,  after  August  5,  1998,  other 
constructed  conveyances,  if  such  system 
has  at  least  fifteen  service  connections 
or  regularly  serves  at  least  twenty-five 
individuals  daily  at  least  60  days  out  of 
the  year." 

A  public  water  system  is  either  a 
community  water  system  (CWS)  or  non- 
conmiunity  water  system  (NCWS).  A 
CWS,  as  defined  in  §  141.2,  means  "a 
public  water  system  which  serves  at 
least  15  service  cormections  used  by 
year-round  residents  or  regularly  serves 
at  least  25  year-round  residents."  A 
NCWS  means  "a  public  water  system 
that  is  not  a  community  water  system." 

Non-community  water  systems  are 
further  broken  out  in  the  drinking  water 
regulations  into  transient  non- 
community  water  systems  (TWS)  and 
non-transient  noncommunity  water 
systems  (NTNCWS).  A  NTNCWS  is 
defined  by  EPA  under  §  141.2  as  "a 
public  water  system  that  is  not  a 
conmiunity  water  system  and  that 
regularly  serves  25  of  the  same  people 
over  six  months  of  the  year."  An 
example  is  a  school  or  business  that  has 
its  own  water  well.  A  TWS  is  defined 
by  EPA  under  §  141.2  as  "a 
noncommunity  water  system  that  does 
not  regularly  serve  25  of  the  same 
persons  over  six  months  of  the  year." 
An  example  is  a  roadside  rest  stop  with 
its  own  water  well. 

For  illustration  purposes,  Table  A 
provides  a  summary  of  the  number  of 
public  water  systems,  broken  out  by 
type  of  system,  the  number  of  these 
systems  with  violations  during  FY  1996. 
and  the  total  number  of  violations 
during  the  same  period.  Table  A  shows 
that  46.572  of  the  172,248  public  water 
systems  had  one  or  more  violations  in 
FY  1996.  Overall,  the  46,572  public 
water  systems  with  violations 
committed  243,604  violations  in  FY 
1996.  The  overwhelming  majority  of 
these  violations  were  failure  to  monitor 
according  to  the  regulations.  Although 
not  all  violations  require  a  separate 
public  notice,  each  violation  requires 
the  public  water  system  to  comply  with 
the  public  notification  requirements. 


25968 


Federal  Register /Vol.  64,  No.  92  /  Thursday,  May  13,  1999  /  Proposed  Rules 


Table  A.— Number  of  Water  Systems  Regulated  Under  Public  Notification  Rule  in  FY  1996 


Type  of  water  system 


Number  of 
systems 


Systems 
witfi  viola- 
tions 


Violations 


1.  Communty  Water  Systems  (CWS) 

2.  Nontrans  ent  Noncommunity  Water  Systems  (NTNCWS) 

3.  Transient  Noncommunity  Water  Systems  (TWS)  


Public  Wat«  r  Systems  (PWS) 


55,427 
20,237 
96,584 


14,620 

6,227 

25,725 


126,853 
51 ,796 
57,565 


172,248 


46,572 


236,214 


Source:  f  WS  Inventory  and  Compliance  Statistics:  FY  1992-FY  1996. 


As  shov  n  in  Table  A,  55,427  of  the 
regulated  jubhc  water  systems  are 
CWSs.  CVl  Ss  must  comply  with  all  the 
NPDWRs  ;  n  effect,  ciurently  covering  80 
separate  c  )ntaminants.  CWSs  serve 
residentia  populations  and  range  from 
large  mun  cipal  systems  that  serve 
millions  o '  persons  to  small  systems, 
which  ser'e  fewer  than  100  persons. 
CWSs  can  be  further  categorized  as 
publicly-owned  systems,  privately- 
owned  systems,  and  systems  which 
provide  w  iter  as  an  ancillary  function  of 
their  princ  ipal  purpose.  In  FY  1996, 
14,620  CWSs  committed  126,853 


violations 


Approximately  80  percent  of 


commimit  y  water  systems  serve  fewer 
than  3,30Qpeople. 

Of  the  regulated  public  water  systems, 
20,237  are  NTNCWS.  Virtually  all 
NTNCWSii  provide  water  as  an  ancillary 
function  o  F  their  principal  purpose  (for 
example,  ichools,  day-care  facilities, 
factories).  NTNCWSs  must  comply  with 
the  same  i  ational  primary  drinking 
water  regulations  as  conmumity  water 
systems.  E  uring  FY  1996,  6,227 
NTNCWSii  committed  51,796  violations. 
Approxim  ately  99  percent  of  NTNCWSs 
serve  fewer  than  3,300  people. 

The  bali  jice  of  the  regulated  public 
water  syst  sms  (96,584)  are  TWS. 
Virtucdiy  i  11  TWSs  provide  water  as  an 
ancillary  f  auction  of  their  principal 
purpose  (f  ar  example,  highway  rest 
stops,  gas  stations,  state  parks).  TWSs 
must  com;  )ly  only  with  existing  national 
primary  d  Inking  water  regulations 
where  sho  rt-term  violations  may  pose  a 
health  thr(  lat — total  coliform,  nitrate, 
nitrite,  coi  abined  nitrate-t-ni trite,  and  the 
surface  wj  ter  treatment  rule.  In  FY 
1996,  25.7  25  TWSs  committed  57,565 
violations  Over  99  percent  of  TWSs 
serve  fewer  than  3,300  people. 

B.  Effectiv  ?  Dates  and  Rationale 

EPA  is 
pubhc  no^hcaUon 
no  later 
rule  is  published 


I  iroposing  that  the  revised 

rule  become  effective 
two  years  after  the  final 
in  the  Federal  Register 


or  on  the  date  the  primacy  agency's 
revised  regulation  becomes  effective, 
whichever  comes  first.  Setting  the  two- 
year  effective  date  matches  the  time 
period  allowed  for  States  under  the 
primacy  regulations  (40  CFR  Part  142, 
Subpart  B)  to  adopt  new  or  revised 
National  Primary  Drinking  Water 
Regulations  (NPDWRs).  As  the  public 
notification  rule  is  not  an  NPDWR,  EPA 
has  discretion  to  set  an  effective  date  for 
the  revised  rule.  EPA  believes  it  is 
appropriate  to  set  the  effective  date 
consistent  with  the  basic  two-year  time 
period  allowed  States  to  adopt  the 
revised  regulation.  This  coordinated 
phase-in  of  the  new  public  notification 
requirements  in  each  State  will  be  more 
efficient  and  will  avoid  the  potential 
confusion  of  having  different  State  and 
EPA  requirements  in  effect  at  the  same 
time. 

EPA  is  proposing  to  make  the  rule 
effective  in  a  State  as  soon  as  the  State's 
revised  regulation  is  effective  under  its 
primacy  program.  In  practical  terms, 
this  will  mecm  that  the  new 
requirements  will  go  into  effect  at 
different  times  nation-wide  based  on  the 
speed  of  the  State  adoption  of  the  new 
requirements.  Where  EPA  directly 
implements  the  program  (such  as  in 
Wyoming  and  Washington,  D.C.,  and  on 
Indian  lands),  the  revised  rule  will  go 
into  effect  90  days  after  EPA  publication 
of  the  final  rule.  Regardless  of  the 
primacy  situation,  the  rule  would  go 
into  effect  after  two  years  for  all  water 
systems,  even  in  those  States  that 
request  and  are  granted  an  extension  to 
adopt  the  revised  regulation  beyond  the 
basic  two-year  time  period. 

The  revised  public  notification  rule 
will  apply  to  new  and  existing 
violations  of  NPDWRs,  variances  or 
exemptions  granted  by  a  primacy 
agency,  and  violations  of  conditions  of 
an  existing  variance  or  exemption  after 
the  effective  date  of  this  rule.  However, 
EPA  does  not  intend  to  require  that 
public  water  systems  provide  initial 


public  notices  imder  the  new  rule  for 
violations  and  situations  where  the 
initial  public  notice  has  aheady  been 
given  under  the  regulations  in  place  at 
the  time.  Unless  the  primacy  agency 
makes  a  different  determination  on  a 
case-by-case  basis,  the  revised  nde  will 
apply  to  repeat  notices  for  existing 
violations  or  any  public  notice 
requirements  applying  subsequent  to 
the  public  notices  given  under  the  old 
rule. 

EPA  considered  a  number  of  options 
on  the  effective  date  of  the  rule  before 
settling  on  the  two-year  time  frame.  EPA 
believes  that  the  new  regulation, 
consistent  with  the  revised  statute,  will 
make  the  public  notification  process 
simpler,  more  efficient,  and  better 
targeted  than  the  current  regulation.  In 
this  respect,  the  sooner  the  new  rule 
goes  into  effect,  the  more  effective  the 
public  notification  process  will  be. 
However,  because  the  proposed  rule 
replaces  a  State  program  already  in 
operation,  applying  the  new  rule  to 
public  water  systems  well  in  advance  of 
the  change  in  the  State  program  would 
be  confusing  to  the  regulated 
community  and  the  public.  It  could 
result  in  two  sets  of  public  notice 
requirements  (i.e.,  the  ciuxent  State  rule 
and  the  new  EPA  rule)  being  in  effect 
for  the  public  water  systems  during  this 
transition  period.  Because  the  intent  is 
still  to  replace  the  current  regulation 
with  the  new  streamlined  rule  as  soon 
as  possible,  conunents  are  requested  on 
the  proposed  effective  date.  Suggestions 
on  other  options  to  put  the  new 
regulations  into  effect  sooner  are 
welcome. 

C.  Sumnnary  of  Changes  to  Current 
Public  Notification  Requirements 

The  proposed  rule  is  substantially 
different  from  the  public  notification 
regulation  ciurently  in  effect.  Table  B  is 
a  summary  of  the  major  differences 
between  the  ciurent  regulation  and  the 
proposed  rule. 
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Table  B.— Summary  of  Differences  Between  Proposed  Rule  and  Existing  Rule 


Statutory  authority  (SDWA,  as  amended  in 
1996) 


1414(c)(1) 

Each  owner  or  operator  of  a  PWS  shall  give 
notice  of  NPDWR  violations,  levels  of  un- 
regulated contaminants,  and  existence  of  a 
variance  or  exemption. 


1414(c)(2)(A) 

Manner,  frequency,  and  form  are  prescribed 
based  on  seriousness  and  frequency  of  viola- 
tions. 


1414(c)(2)(C)(lll) 

Notice  must  be  provided  to  Administrator  or  pri- 
macy agency 


1414(c)(2)(C)(1) 

For  violations  with  potential  to  have  serious  ad- 
verse effects  on  human  health  as  a  result  of 
short-term  exposure,  notice  must  be  distrib- 
uted as  soon  as  practicable  but  no  later  than 
24  hours  after  the  occurrence  of  the  violation 


1414(c)(2)(D)(1) 

Regulations  shall  specify  notification  proce- 
dures for  violations  other  than  Tier  1 ;  notice 
shall  be  in  written  form 


Current  rule  (§141.32) 


(§  141.32(a)  and  (b))  Owner  or  operators  of 
PWSs  must  notify  for  the  following  viola- 
tions/situations: 

Maximum  contaminant  levels  (MCL) 

Treatment  technique 

Testing  procedure 

Monitoring 

Operation  under  a  variance  or  exemption 

Noncompliance  with  variance  or  exemption 
schedule 

(§§141.32  (a)(1)(iii)  and  141.32(a)  and  (b)) 
There  is  a  three-tier  system,  although  tiers 
are  not  named. 

Public  notices  are  divided  into  three  tiers:  vio- 
lations of  MCLs  that  may  pose  an  acute 
risk  to  human  health;  MCLs,  treatment  tech- 
nique, and  variance  or  exemption  schedule 
violations;  and  other  violations  (including 
monitoring)  and  operation  under  a  vanance 
or  exemption. 


(§  141.31(d))  System  must  provide  a  copy  of 
the  notice  to  the  State  within  10  days. 


(§141.32(a)(1)(ili)(A)-(D)  Acute  violations  in- 
clude 

(1)  Any  violations  specified  by  State 

(2)  Nitrate/nitrite  MCLs 

(3)  Fecal  coliform/  E.  coll 

(4)  Waterborne  disease  outbreak  in  unfiltered 
systems  subject  to  Surface  Water  Treat- 
ment Rule 


Provide  copy  of  notice  to  radio  and  TV  sta- 
tions within  72  hours,  or  by  posting  or  hand  j 
delivery  within  72  hours.  Posting  must  con-  ' 
tinue  as  long  as  the  violation  exists. 

Additional  notices:   by  newspaper  within   14 
days  or  posting  or  hand  delivery  if  no  news- 
paper is  available:  by  mail  within  45  days  j 
(may  be  waived  if  state  detennines  violation  i 
has   been   corrected);    and    repeat   notice 
every  three  months  thereafter. 

(§141.32)(a))  For  MCL,  treatment  technique, 
and  variance  or  exemption  schedule  viola- 
tions. 


Proposed  rule 
(part  141,  subpart  Q) 


(§§  141.201(a)  and  141.202(a))  Includes  vkMa- 
tions  from  cun-ent  mie  and  adds  broader 
definition  of  waterbome  disease  outbreak. 
adds  new  lESWTR  and  DBP  standards, 
moves  fluoride  SMCL  and  unregulated  con- 
taminant monitoring  public  notices  from 
other  parts  of  the  regulations.  Adds  a  new 
Appendix  A  to  the  rule  listing  all  violations 
and  situations  where  public  notification  is 
required. 

(§  141.201(b))  Tiers  are  defined  based  on  se- 
riousness of  the  violation  or  situation  and  of 
potential  health  effects,  and  all  violations  or 
situations  are  assigned  to  a  tier  (Appendix 
A) 

Tier  1  notice  for  violations  or  situations  with 
significant  potential  to  have  serious  adverse 
effects  on  human  health  as  a  result  of 
short-term  exposure; 

Tier  2  notice  for  all  other  violations  or  situa- 
tions with  potential  to  have  senous  adverse 
effects  on  human  health;  and 

Tier  3  notice  for  all  other  violations  and  situa- 
tions not  included  in  Tier  1  and  Tier  2. 

(§141 .31(d))  Revised  to  require  PWS  to  sub- 
mit a  certification  and  a  copy  of  the  notice 
to  the  primacy  agency  v^ithin  10  days. 

(§§  141.202(b)  and  141.201(c))  New  section 
added  to  require  consultation  with  pnmacy 
agency  within  24  hours  for  violations  or  sit- 
uations requiring  a  Tier  1  notice. 

(§141.202)  Tier  1  notice—  Violations  and  sit- 
uations include  those  defined  as  acute  in 
the  current  rule,  plus:  an  expanded  defini- 
tion of  waterbome  disease  outbreak  to  In- 
clude all  water  systems;  chlorine  dioxide 
MRDL  violation  under  new  DBP  njle  where 
samples  taken  in  the  distribution  system  ex- 
ceed the  standard  or  where  samples  are 
not  taken  in  the  distribution  system;  and 
violation  of  the  testing  procedures  to  deter- 
mine if  fecal  coliform  is  present  after  the 
presence  of  total  coliform  in  the  distribution 
system  is  confirmed. 

Timing  revised  to  require  notice  within  24 
hours;  must  be  by  electronic  media,  post- 
ing, or  hand  delivery,  plus  any  additional 
methods  necessary  to  reach  all  persons 
served. 

Revised  to  not  require  additional  notices  for 
same  violation,  deferring  instead  to  the  pn- 
macy agency  to  set  additional  requirements 
(including  additional  notices)  on  a  case-by- 
case  basis. 

(§141.203)  Tier  2  notice  includes  those  de- 
scribed in  §  141.32(a)  of  the  current  oile. 
plus  the  new  standards  under  the  lESWTR 
and  DBP  rules,  and  serious  and  persistent 
monitonng  and  testing  procedure  violations, 
as  determined  by  the  primacy  agency  . 
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Table  B.— Summary  of  Differences  Between  Proposed  Rule  and  Existing  Rule — Continued 


Statutorv 


authority  (SDWA,  as  amended  in 
1996) 


Current  rule  (§141.32) 


Proposed  rule 
(part  141,  subpart  Q) 


Notice  to  n(  iw  billing  units  (not  in  statute) 


1414(c)(2)(C)(ii)  and  1414(c)(2)(D)(ii) 
Content  of  *iotices 


Special  notice  for  exceedance  of  Fluoride  Sec- 
ondary Maxinnum  Contaminant  Level  (SMCL) 
(not  in  statute) 


By  newspaper  within  14  days  or  by  posting  or 
hand  delivery  if  no  newspaper  is  available. 


Additional  notices:  by  mail  within  45  days 
(may  be  waived  if  state  detenmines  violation 
has  been  corrected),  and  repeat  notice 
every  three  months  thereafter  by  mail  or 
hand  delivery. 


(§  141.32(b)  For  monitoring  and  testing  proce- 
dure violations,  and  operation  under  vari- 
ance or  exemption. 


By  newspaper  within  three  months  of  the  vio- 
lation or  the  granting  of  variance  or  exemp- 
tion, or  by  hand  delivery  or  posting  if  no 
newspaper  is  available.  State  may  allow 
less  frequent  public  notice  (up  to  1  year)  for 
minor  monitoring  violations. 


Repeat  notice  every  three  months  thereafter 
by  mail  or  hand  delivery. 

(§  141.32(c))  Community  water  system  must 
give  a  copy  of  the  most  recent  public  notice 
for  any  outstanding  violation  of  any  MCL, 
any  treatment  technique  requirement,  or 
any  V&E  schedule. 


(§141 .32(d))  Each  notice  must  provide  a  clear 
explanation  of  the  violation,  potential  health 
effects,  population  at  risk,  steps  being  taken 
to  correct  violation,  telephone  number  of 
the  owner,  operator,  or  designee  of  the 
public  water  system,  necessity  for  seeking 
alternative  water  supplies,  if  any,  and  any 
preventive  measures  consumers  should 
take  until  the  violation  is  corrected. 


(141.32(e))  Systems  must  include  standard 
health  effects  language  for  MCL,  treatment 
technique,  variance  or  exemption  schedule 
violations,  and  operation  under  a  variance 
or  exemption. 

(§  141.32(f))  Notice  of  SMCL  exceedances  re- 
quired within  12  mos.;  shall  contain  lan- 
guage in  §  143.5(b). 


Revised  to  require  notice  within  30  days  un- 
less the  primacy  agency  allows  an  exten- 
sion of  up  to  three  months  for  specific  cir- 
cumstances. Unless  primacy  agency  directs 
othenvise,  CWS  must  use  mail  or  direct  de- 
livery, and  other  methods  reasonably  cal- 
culated to  reach  persons  served.  NCWS 
must  use  posting,  direct  delivery,  or  mail, 
and  other  methods  reasonably  calculated  to 
reach  persons  served. 

The  initial  notice  does  not  require  multiple 
methods  of  delivery  unless  it  is  needed  to 
reach  persons  served.  Repeat  notice  re- 
quired every  three  months  where  violation 
persists,  unless  the  primacy  agency  deter- 
mines less  frequent  repeat  notice  (no  less 
frequent  than  annually)  is  warranted  be- 
cause of  specific  circumstances.  Method  of 
delivery  for  repeat  notice  is  not  specified. 

(§141.204)  The  violations  and  situations  re- 
quiring a  Tier  3  notice  are  the  same  as 
those  descnljed  in  §  141.32(b)  of  current 
rule,  with  the  addition  of  a  notice  require- 
ment for  "other  violations"  determined  by 
the  primacy  agency  to  require  a  Tier  3  no- 
tice. 

Revised  to  require  notice  within  one  year.  Un- 
less primacy  agency  directs  othenwise, 
CWS  must  use  mail  or  direct  delivery,  and 
other  methods  reasonably  calculated  to 
reach  persons  served.  NCWS  must  use 
posting,  direct  delivery,  or  mail,  and  other 
methods  reasonably  calculated  to  reach 
persons  sen/ed.  CCR  or  other  annual  re- 
ports may  be  used,  as  long  as  notice  in 
CCR  meets  PN  requirements. 

Repeat  notice  annually;  no  method  specified. 

(§141.206)  Revised  to  require  notice  tor  any 
outstanding  violation,  including  monitoring 
and  testing  procedure  violations. 

Revised  to  require  non-community  systems  to 
keep  notice  posted  for  as  long  as  violation 
exists,  even  if  notice  was  initially  hand-de- 
livered or  othenwise  distributed. 

(§141.205)  Adds  "when  violation  was  found" 
and  "when  system  expects  to  retum  to 
compliance"  to  content  elements.  New  re- 
quirement to  include  "contaminant  level". 
Adds  new  element  requiring  standard  lan- 
guage asking  bill  paying  customers  to  pro- 
vide copies  of  notice  to  other  persons 
served  who  may  not  have  received  the  no- 
tice directly  from  the  PWS. 

Also,  adds  minimum  content  elements  for  no- 
tices of  operation  under  variance  or  exemp- 
tion, which  parallels  CCR  requirements.  No 
longer  requires  health  effects  language  for 
operation  under  a  variance  or  exemption. 

(New  Appendix  B)  Revises  standard  health 
effects  language. 

Adds  standard  language  for  monitoring  and 
testing  procedure  violations.. 

(§141.208)  Moved  to  new  Subpart  Q,  manda- 
tory language  is  simplified 
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Table  B.— Summary  of  Differences  Between  Proposed  Rule  and  Existing  Rule— Continued 


Statutory  authority  (SDWA,  as  amended  in 
1996) 


Public  notice  by  primacy  agency  (not  in  statute) 


1414(c)(2)(E) 

Administrator  may  require  notice  of  levels  of 

unregulated   contaminants   monitored   under 

section  1445(a) 

1414(c)(2)(B) 

States  may  establish  altemative  notification  re- 
quirements 


Current  njle(§  141.32) 


(§141 .32(g))  The  State  may  give  notice  to  the 
public  on  behalf  the  public  water  system  if 
the  State  complies  with  the  requirements  of 
§141.32.  However,  the  owner  or  operator 
of  the  public  water  system  remains  legally 
responsible. 

(§  141.35(d))  Written  notice  of  availability  of 
results  within  three  months  after  system  re- 
ceives results  (surface  water  systems  only 
need  to  notify  after  the  first  quarter  of  moni- 
toring). 

(§  142.10(a))  Authority  to  require  public  water 
systems  to  give  public  notice  that  is  no  less 
stringent  than  the  EPA  requirements  in 
§§141 .32  and  142.16(a). 

(§  142.16(a))  If  the  state  chooses  to  decrease 
notice  frequency  for  minor  monitoring  viola- 
tions it  must  submit  to  EPA  the  critena  used 
to  decide  the  decreased  frequency  and 
which  violations  are  minor,  and  it  must  sub- 
mit the  new  notice  requirements. 


Proposed  rule 
(part  141,  subpart  Q) 


(§141.209)  No  change 


(§141.207)  Revised  to  require  notice  of  avail- 
ability of  results  within  12  months,  following 
Tier  3  delivery  requirements;  deletes 
§  141.35(d). 


(§142.10(a))  No  change. 


(§  142.16(a))  Deletes  current  requirement.  Re- 
affirms under  §  142.16(a)(1)  the  two  year 
deadline  (with  possible  2-year  extension) 
for  State  primacy  program  revision. 

New  142.16(a)(2)  added  to  require  State  to 
include  in  primacy  program  enforceable  re- 
quirements and  procedures  when  State 
opts  to  use  its  discretion  to  deviate  from 
EPA  rule. 

New  142.16(a)(3)  added  to  allow  primacy 
agencies  to  establish  altemative  public  noti- 
fication requirements  with  respect  to  form 
and  content  of  notice,  consistent  with 
1414(c)(2)  (B)  of  1996  SDWA  amendments. 


D.  Rationale  for  Format  of  Proposed 
Rule 

EPA  is  proposing  a  new  "plain 
language"  format  for  the  revised  public 
notification  regulation,  consistent  with 
the  requirements  outlined  in  the  June  1 , 
1998  memorandum  sent  by  President 
Clinton  to  all  Federal  agencies  and  the 
ongoing  Agency  initiative  to  take  steps 
to  improve  both  the  clarity  and 
comprehension  of  regulatory  language. 
The  difficulty  in  understanding  federal 
regulations  has  been  a  longstanding 
criticism  of  federal  agencies,  including 
EPA,  The  current  public  notification 
rule,  in  particular,  has  been  criticized  by 
GAO  and  others  as  being  too  complex 
and  confusing  to  implement.  This 
criticism  was  viewed  by  GAO  in  its 
1992  report  as  one  of  the  reasons  the 
public  notification  process  is 
ineffective. 

The  proposed  rule  is  structured  in  a 
question  and  answer  format.  Where 
possible,  tables  were  inserted  in  the  rule 
to  make  the  various  requirements  easier 
to  understand.  In  addition,  EPA  is 
proposing  that  an  appendix  be  added  to 
list  the  acronyms  used  in  the  public 
notification  regulation.  (See  Appendix  C 
to  40  CFR  Part  141,  Subpart  Q.) 

EPA  welcomes  conunents  on  the  new 
format  and  is  soliciting  ideas  on  ways  to 
make  the  public  notification  regulation 


more  readable  by  the  regulated 
community: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  ordering  of  sections,  use  of 
headings,  paraphrasing)  make  the  rule 
easier  to  imderstand? 

•  Would  more  (or  shorter)  sections  be 
better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

E.  General  Provisions  of  Proposed  Rule 
(§141.201) 

Today's  proposal  would  replace  the 
existing  public  notification  regulation 
with  an  entirely  new  subpart  (40  CFR 
Part  141,  Subpart  Q),  which 
incorporates  the  new  provisions  under 
sections  1414(c)(1)  and  (c)(2)  of  the 
SDWA,  as  amended  in  1996,  and  would 
streamline  the  requirements  to  more 
effectively  meet  the  objectives  of  the 
public  notification  process.  Informing 
consumers  of  violations  has  been  a  key 
feature  of  the  SDWA  since  the  statute 
was  first  enacted  in  1974. 

The  primary  purpose  of  public 
notification  is  to  inform  consumers  of 


any  potential  adverse  health  effects 
related  to  the  drinking  water  provided 
to  them  and  of  the  steps  they  can  take 
to  minimize  the  impact.  Public 
notification  also  addresses  the 
fundamental  issue  of  consumer-right-to- 
know,  providing  information  on  a 
timely  basis  that  allows  consumers  to 
meike  informed  choices  about  use  of 
their  drinking  water.  The  statute 
requires  EPA  to  issue  regulations 
prescribing  the  manner,  frequency, 
form,  and  content  for  giving  public 
notice.  The  proposed  rule  would  revise 
the  existing  public  notification 
requirements: 

•  To  focus  the  public  notification  on 
the  violations  posing  the  greatest 
potential  risk  to  public  health, 

•  To  give  greater  latitude  to  States  to 
develop  altemative  programs  to  meet 
their  imique  needs; 

•  To  provide  greater  flexibility  to 
public  water  systems  to  tailor 
distribution  of  the  notice  to  best  reach 
the  affected  population;  and 

•  To  encourage  water  systems  to  use 
the  annual  Consumer  Confidence  Report 
or  other  annual  reporting  mechanism  to 
give  the  initial  public  notice  for  less 
serious  violations. 

These  changes  to  the  regulation  are 
intended  to  better  meet  the  purposes  of 
the  public  notification  process  to  better 


25972 


Federal  Register /Vol.  64,  No.  92  /  Thursday,  May  13,  1999  /  Proposed  Rules 


inform  c(  nsumers  about  drinking  water 
issues  afl  ecting  their  health. 

1.  Who  must  give  public  notice?  EPA 
is  propos  ing  to  amend  the  current 
regulator '  language  to  explicitly  require 
public  nc  tice  for  "other  situations 
determin  sd  by  the  primacy  agency  to 
have  pot<  ntial  of  serious  adverse  effects 
on  humaji  health."  (See  Table  1  of  40 
CFR  141.  JOl  of  the  proposed  rule.) 
Other  than  this  addition.  EPA  is 
proposin; ;  to  maintain  the  current 
regulator  r  requirements  defining  who 
must  giv«  public  notice  and  in  what 
situation);  it  must  be  given.  Public  water 
systems  ire  required  under  the 
proposed  rule,  as  now,  to  give  public 
notice  to  persons  served  by  the  system 
for  any  failure  to  comply  with  a 
National  Primary  Driiiking  Water 
RegulatiGn  (NPDWR),  including  any 
monitorii  ig  and  testing  procedure 
requirem  snts,  and  where  the  water 
system  is  operating  under  a  variance  or 
exemptio  n  to  the  NPDWR.  The  proposal 
will  inch  de  the  public  notification 
provisiors  for  the  new  Disinfection 
Byprodui  :t  (DBP)  and  Interim  Enhanced 
Surface  V  later  Treatment  Rule  (lESWTR) 
regulatioi  is  which  were  published  on 
Decembe- 16, 1998  (63  FR  69389  and 
69477). 

The  pn  )posed  new  language  to  this 
section  ei  lables  the  primacy  agency  to 
require  p  jblic  notice  for  other  situations 
not  explii  :itly  listed  under  Sections 
1414(c)(1)  and  (c)(2)  of  the  SDWA.  EPA 
recognizt  s  that  Sections  1414(c)(1)  and 
(c)(2)  limits  public  notification 
requirem  snts  to  violations  of  NPDWRs 
or  requiri  id  monitoring,  variances  and 
exemptions,  and  unregulated 
contaminant  monitoring  results.  Thus, 
the  situal  ions  identified  for  public 
notice  in  Sections  1414(c)(1)  and  (2)  are 
limited  t(i  violations  or  notification 
concemii  ig  existing  drinking  water 
regulations.  However,  in  some  cases, 
such  as  ii  i  the  Milwaukee 
cryptospi  )ridium  outbreak,  dangerous 
situations  may  occur  without  a  violation 
of  existir  g  drinking  water  requirements. 
In  these  ( ases  as  well,  public 
notificatian  may  be  critical  to  informing 
the  publi :  of  the  need  to  take  immediate 
steps  to  avoid  health  risks.  EPA  is 
proposin  5  to  add  such  situations  to  the 
list  of  rec  uired  public  notices  in  this 
rule.  The  Agency  believes  that  Section 
1445(a)  of  the  SDWA  provides  ample 
addition*  J  authority  for  requiring  public 
notification  of  situations  other  than 
those  listed  in  Section  1414(c)(1)  and 
(c)(2)  tha :  are  deemed  by  EPA  in  its 
regidatio  is  or  by  the  primacy  agency  on 
a  case-by -case  basis  to  present  a 
potential  danger  to  drinking  water 
consumers. 


To  improve  the  clarity  and 
understanding  of  when  a  public  notice 
is  required,  the  proposed  rule  also 
consolidates  into  a  new  subpart  (Part 
141,  Subpart  Q)  other  special  public 
notice  requirements  (i.e.,  exceedance  of 
the  fluoride  secondary  MCL;  the  notice 
of  the  availability  of  the  results  of 
unregulated  contaminant  monitoring 
data).  A  list  of  all  violations  and 
situations  requiring  a  public  notice, 
including  the  specific  regulatory 
citation,  is  presented  in  a  detailed 
Appendix  A  attached  to  the  rule. 
Appendix  A  is  intended  to  be  updated 
as  new  NPDWRs  are  promulgated  or 
when  other  situations  arise  where  a 
public  notice  is  required.  A  public 
notice  is  only  required  for  the  violations 
or  other  situations  listed  in  Appendix  A 
(unless  the  primacy  agency  requires 
notice  for  other  situations.). 

EPA  is  asking  for  comment  on  the 
proposed  addition  of  explicit  regulatory 
language  enabling  the  primacy  agency 
(including  EPA  in  its  regulations)  to 
require  public  notification  for  other 
situations  it  believes  have  the  potential 
for  serious  health  risk.  EPA  is  also 
asking  for  conunent  on  its  proposal  to 
present  in  tabular  form  all  the  situations 
requiring  a  public  notice  and  its  plans 
to  update  Appendix  A  as  new  rules  are 
promulgated. 

2.  What  type  of  public  notice  is 
required  for  each  situation?  EPA  is 
proposing  to  divide  the  public  notice 
requirements  into  three  tiers: 

•  Tier  1  Public  Notice,  for  violations 
and  situations  with  significant  potential 
to  have  serious  adverse  effects  on 
hmnan  health  as  a  result  of  short-term 
exposure; 

•  Tier  2  Public  Notice,  for  other 
violadons  and  situations  with  potential 
to  have  serious  adverse  effects  on 
human  health;  and 

•  Tier  3  Public  Notice,  for  all  other 
violations  and  situations  requiring  a 
public  notice  not  included  in  Tier  1  and 
Tier  2. 

The  form,  manner,  and  fi-equency  of 
the  public  notice  is  determined  by  the 
tier  the  violation  or  situation  is 
assigned.  Appendix  A  assigns  each 
violation  and  situation  to  one  of  the 
three  tiers.  The  specific  requirements  for 
the  public  notice  in  each  tier  are  defined 
under  §§  141.202,  141.203,  and  141.204 
of  this  proposed  rule. 

The  proposed  three-tier  approach  to 
public  notification  wiU  be  consistent 
with  the  intent  of  the  new  public 
notification  provisions  in  the  1996 
SDWA  amendments.  Section 
1414(c)(2)(A)  directs  the  Administrator 
to  issue  regulations  that  provide  for 
different  frequencies  of  notice  based  on 
the  differences  between  intermittent  and 


persistent  violations  and  the  seriousness 
of  any  potential  adverse  health  effects. 
Section  1414(c)(2)(C)  sets  very  specific 
requirements  for  violations  with 
potential  to  have  serious  adverse  effects 
on  human  health  from  short-term 
exposure.  This  includes  a  new 
requirement  that  such  notices  be 
distributed  to  all  persons  served  no  later 
than  24  hours  after  the  occurrence  of  the 
violation.  Section  1414(c)(2)(D)  requires 
EPA  to  define  in  its  regulations  the 
notification  procedures  for  all  violations 
not  included  under  subparagraph  (C). 
This  section  requires  that  such 
procedures  specify  that  the  water 
system  provide  written  notice  to  each 
person  served  in  either:  (1)  the  first  bill 
prepared,  if  any,  after  the  violation;  (2) 
in  an  annual  report  issued  no  later  than 
one  year  after  the  violation;  or  (3)  by 
mail  or  direct  delivery  as  soon  as 
practicable,  but  no  later  than  one  year 
after  the  violation. 

EPA  was  guided  by  several  objectives 
in  developing  and  evaluating  options  to 
meet  the  provisions  under  Sections 
1414(c)(1)  and  (c)(2)  of  the  1996  SDWA 
amendments.  The  proposed  regulation 
reflects  these  baseline  objectives: 

•  First,  to  be  effective  in  meeting  the 
statutory  mandate  under  1414(c)(2)(C)  to 
get  the  notice  out  no  later  than  24  hours 
for  the  most  serious  violations  affecting 
health  from  short-term  exposure,  the 
public  notice  regulations  had  to  focus 
sharply  on  a  very  limited  set  of 
violations.  EPA  believes  that  requiring 
the  24-hour  notice  for  too  many 
violations  would  be  confusing,  complex, 
and  more  difficult  to  implement.  It 
might  also  dilute  the  effectiveness  of  the 
24-hoiu'  notices  if  customers  receive  too 
many  of  them.  Therefore,  EPA  decided 
in  its  proposal  to  limit  the  requirements 
for  24-hour  notices  to  those  violations 
with  very  strong  evidence  of  serious 
short-term  health  risks.  Other  violations 
and  situations  that  may  require  a  24- 
hour  notice  on  a  case-by-case  basis 
would  be  handled  by  the  primacy 
agency.  EPA  recognizes  that  there  are 
other  violations  with  possible  short- 
term  health  effects  which  have  not  been 
included  in  Tier  1.  But  EPA  believes 
these  violations  do  not  routinely  require 
the  same  urgency  as  those  violations 
where  the  evidence  of  serious  short- 
term  risk  to  health  is  strong.  Examples 
of  such  violations  include  Total 
Coliform  Rule  (TCR)  violations  where 
no  fecal  coliform  is  present  and  surface 
water  treatment  rule  treatment 
technique  violations. 

•  Second,  to  address  the  notice 
requirements  for  all  the  other  violations, 
the  public  notice  regulation  has  to  take 
into  account  the  differences  in  risk 
between  the  different  types  of 
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violations.  A  sharp  separation  is  clear 
between  the  violations  that  may  pose  a 
direct  risk  due  to  exposure  to  harmful 
contaminants  (either  from  short-term  or 
chronic  exposure)  and  the  vast  majority 
of  violations  which  pose  no  known 
health  risk  in  themselves.  Examples  that 
may  pose  a  direct  health  risk  are: 
— Violations  of  the  maximum 
contaminant  levels  (MCLs)  and 
maximum  residual  disinfectant  levels 
(MRDLs),  because  the  contaminant 
was  actually  found  in  the  drinking 
water  at  harmful  levels;  and 
— Violations  of  treatment  technique  (TT) 
requirements,  because  such  a 
violation  indicates  a  deficiency  in 
water  system  treatment  or  operations 
that  increases  the  likelihood  that 
contaminants  may  be  in  the  drinking 
water. 

Violations  that  are  not  directly  related 
to  health  risks  include  the  majority  of 
the  monitoring  and  testing  procedure 
violations,  which  are  onetime  violations 
resolved  during  the  next  monitoring 
period.  The  purposes  of  the  public 
notice  for  the  two  groups  are  different. 
Notices  for  MCL,  MRDL,  and  TT 
violations  are  necessary  to  inform 
consiuners  where  the  probability  of 
direct  exposiue  to  harmful 
contaminants  is  elevated,  to  give  them 
an  opportunity  to  take  action  to  avoid 
continued  exposure.  Timing  of  the 
notice  is  important.  Notices  for 
monitoring  violations  in  most  cases  are 
necessary  to  meet  a  consiuner  right-to- 
know  objective,  separate  from  the 
known  or  potential  health  risks  from  the 
drinking  water.  An  annual  summary  for 
these  violations  is  adequate. 

•  Third,  to  be  effective,  the  public 
notice  regulation  has  to  be  easy  to 
understand,  be  simple  to  implement  in 
practice,  and  must  provide  States  and 
water  systems  enough  flexibility  to 
tailor  thefr  public  notices  to  the  specific 
local  situation.  EPA  is  well  aware  that 
the  complexity  of  the  ciurent  public 
notification  regulations  is  a  contributing 
factor  in  the  inability  of  public  water 
systems  to  meet  the  legislative 
objectives. 

EPA  considered  a  number  of  options 
for  meeting  these  objectives.  Other  than 
the  proposed  three-tier  option,  the 
option  most  seriously  considered  was  to 
define  a  two-tier  public  notice  structure, 
separating  violations  with  potential 
short-term  health  effects  from  all  other 
violations.  The  first  tier  would 
incorporate  the  provisions  imder 
1414(c)(2)(C).  The  regulations  for  the 
second  tier  would  either  prescribe  the 
form,  manner,  and  frequency  of  the 
notice  or  simply  incorporate  the 
statutory  language  under  1414(c)(2)(D). 


This  option  would  allow  the  primacy 
agencies  to  define  additional  notice 
requirements  to  separate  the  violations 
posing  potential  health  risks  from  other 
administrative  and  technical  violations. 
Where  primacy  agencies  had  no 
alternative  program,  the  discretion  on 
the  notice  requirements  for  these  other 
violations  would  be  left  to  the 
individual  water  systems.  The 
advantages  of  such  a  two-tier  public 
notice  structure  are  that  it  would  make 
the  federal  requirement  simple  for  water 
systems  to  understand,  would  leave 
greater  flexibility  to  the  States  to  tailor 
the  public  notice  requirements  to  their 
specific  needs,  and  would  probably 
result  in  fewer  separate  notices  for 
violations  in  the  lower  tier.  This  might 
lead  customers  to  take  notices  for 
violations  in  the  upper  tier  more 
seriously. 

However,  EPA  is  not  proposing  this 
two-tier  structure.  EPA  and  most  of  the 
stakeholders  EPA  consulted  believe 
there  are  compelling  reasons  for  the 
EPA  regulation  to  differentiate  among 
the  lower  tier  violations  based  on  the 
seriousness  and  lu^ency  of  the  risk. 
These  violations  span  a  wide  range  of 
potential  health  risks.  A  "middle-tier" 
public  notice  requirement  between  the 
24-hour  notice  and  the  annual  notice  is 
appropriate  for  those  lower-tier 
violations  and  situations  that  may  have 
the  potential  for  serious  adverse  effects 
on  human  health,  but  are  not  significant 
or  urgent  enough  to  require  an 
emergency  notice.  EPA  believes  a  three- 
tier  system  of  public  notification  would: 

•  Effectively  separates  the  form, 
manner,  content,  and  fi^quency  of 
public  notice  based  on  the  seriousness 
of  any  potential  adverse  health  effects 
(as  mandated  under  1414(c)(2)(A)); 

•  Meets  the  clear  objectives  and 
purposes  of  public  notification; 

•  Be  simple  and  straightforward  to 
implement;  and 

•  Meets  the  requfrements  of  the 
statute. 

EPA  requests  comment  on  whether 
the  two-  or  three-tiered  structure  would 
be  more  appropriate  for  the  final  EPA 
regulation  and  what  the  advantages  and 
disadvantages  of  the  preferred  tier 
structiu-e  would  be. 

3.  Who  must  be  notified?  The  SDWA 
requires  that  public  notice  be  provided 
to  "the  persons  served  by  the  system." 
(SDWA,  Section  1414(c)(1)).  Reaching 
the  persons  served  may  pose  a  challenge 
to  some  water  systems.  Some  consumers 
(such  as  apartment  dwellers,  other 
renters,  and  condominium  residents) 
may  not  be  the  persons  paying  the  water 
bill.  Thus,  the  form  and  maimer  of  the 
public  notice  necessary  to  reach  the 
persons  served  is  unique  to  the  local 


situation.  The  proposed  rule  will 
require  water  systems  to  provide  the 
notice  in  a  form  and  manner  that  is 
reasonably  calculated  to  get  the 
information  to  all  persons  served  in  the 
required  time  period.  The  minimum 
methods  to  satisfy  this  requirement  are 
specified  in  the  proposal  for  each  public 
notification  tier.  The  proposed  rule 
would  also  retain  the  requirement  that 
copies  of  the  public  notice  be  sent  to  the 
primacy  agency  within  10  days,  in 
accordance  with  the  requirements 
proposed  in  40  CFR  141.31(d). 

F.  Form,  Manner,  and  Frequency  of  the 
Tier  1  Public  Notice:  Violations  With 
Significant  Potential  To  Have  Serious 
Adverse  Effects  on  Human  Health  as  a 
Result  of  Short-Term  Exposure 
(§141.202) 

Today's  rule  proposes  to  define  the 
form,  manner,  and  frequency  of  a  Tier 
1  public  notice  and  to  require  that 
public  water  systems  use  a  Tier  1  public 
notice. 

1 .  Tier  1  Violations  and  Situations 

The  proposed  rule  would  require  a 
Tier  1  public  notice  for  the  following 
violation  categories  and  other  situations: 

•  Violation  of  the  MCL  for  total 
coliform,  when  fecal  coliform  or  E.  coli 
are  present  in  the  water  distribution 
system;  or  failiu-e  to  test  for  fecal 
coliforms  or  E.  coli  after  the  presence  of 
coliform  bacteria  is  confirmed  in  the 
water  distribution  system; 

•  Violation  of  the  MCL  for  nitrate, 
nitrite,  or  combined  nitrate+ni trite; 

•  Violation  of  the  MRDL  for  chlorine 
dioxide,  where  one  or  more  required 
repeat  samples  taken  in  the  distribution 
system  the  following  day  exceed  the 
MRDL,  or  when  repeat  samples  are  not 
taken  in  the  distribution  system; 

•  Occurrence  of  a  wateroome  disease 
outbreak,  as  defined  in  §  141.2;  and 

•  Other  violations  or  situations  with 
significant  potential  to  cause  serious 
adverse  health  effects  from  short-term 
exposure,  as  determined  by  the  primacy 
agency. 

The  violations  and  situations  listed 
here  as  requiring  a  Tier  1  public  notice 
all  have  significant  potential  to  cause 
serious  adverse  health  effects  from 
short-term  exposure  to  the  drinking 
water.  The  list  of  violations  requiring  a 
Tier  1  public  notice  include  all  those 
defined  as  posing  acute  health  effects  in 
the  current  rule.  In  addition,  three  new 
violations  and  situations  are  being 
proposed  today  for  Tier  1  public  notice: 

•  First,  a  Tier  1  notice  would  be 
required  for  violations  of  the  new 
chlorine  dioxide  standard  when  the 
violation  is  based  on  monitoring  results 
in  the  distribution  system.  This  was 
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added  to  the  list  of  violations  requiring 
a  Tier  1  e  otice  to  be  consistent  with  the 
public  notification  requirements 
included  jwith  the  disinfection 
byproduqts  regulation  published  on 
Decembe|  16,  1998  (63  FR  69389). 
Violations  of  the  chlorine  dioxide 
standard  within  the  distribution  system 
may  haml  human  health  based  on  short- 
term  exp(  (sure.  Systems  that  do  not 
monitor  1 3r  chlorine  dioxide  in  the 
distributi  an  system  after  exceeding  the 
MRDL  in  entry  point  monitoring  also 
must  issu  e  a  Tier  1  notice,  to  remain  in 
effect  unt  il  they  are  able  to  demonstrate 
that  chlofine  dioxide  is  not  present  at 
these  harinful  levels  in  the  distribution 
system. 

•  Second,  the  Tier  1  coverage  for 
waterbon  le  disease  outbreaks  would 
expand  the  definition  in  the  current  rule 
beyond  v  olations  of  the  SWTR  for 
imJfilterec  systems.  The  proposed  rule 
broadens  this  definition  to  include 
waterbon  le  disease  outbreaks  from  all 
public  wi  ter  systems  that  meet  the 
definitioi,  in  §  141.2: 

Waterba  me  disease  outbreak  means  the 
significant!  occurrence  of  acute  infectious 
illness,  epldetniologically  associated  with  the 
ingestion  of  water  from  a  public  water  system 
which  is  deficient  in  treatment,  as 
determined  by  the  appropriate  local  or  State 
agency. 

Expanding  the  coverage  to  require  a  Tier 
1  notice  from  any  public  water  system 
linked  to  ja  waterbome  disease  outbreak 
meets  the(  public  health  objectives  of  the 
public  nojtification  provision.  The 
Agency  bfeUeves  that  Section  1445(a]  of 
the  SDWA  provides  ample  additional 
authority  for  requiring  public 
notification  in  such  situations,  even 
where  th4  situation  is  not  explicitly 
listed  as  oequiring  public  notification  in 
Section  l|ll4(c)(l)  and  (2)  of  the  SDWA. 
(See  discission  of  this  in  Section  IV.E.l 
above.]  This  expansion  of  the  Tier  1 
public  nctification  requirements  was 
recommeiided  and  broadly  supported  by 
the  stakel^olders  consulted  during  the 
developElent  of  the  proposed  rule. 

•  Finaiy,  failuure  to  test  for  fecal 
coliform  once  the  presence  of  total 
coliform  |n  the  water  distributioa 
system  islconfirmed  would  trigger  a  Tier 
1  public  ^otice,  to  remain  in  effect  until 
the  system  was  able  to  demonstrate  that 
fecal  coliform  or  E.  coh  bacteria  is  no 
longer  present.  The  current  rule  does 
not  specifically  address  the  public 
notice  re<  uirements  when  a  PWS  fails  to 
test  for  fe  :al  coliform  after  confirming 
the  presei  ice  of  total  coliforms.  EPA 
believes  s  trongly  that  such  violations 
pose  grea ;  potential  for  short-term 
adverse  health  risks  to  consumers, 
because  ^  system's  failiu-e  to  test  for 
fecal  coliforms  in  such  situations  may 


disguise  a  very  serious  drinking  water 
quality  situation.  Requiring  a  Tier  1 
public  notice  in  such  situations  was 
widely  supported  by  stakeholders 
consulted  during  this  rulemaking. 

EPA  considered  several  options  that 
would  add  or  subtract  from  the  list  of 
violations  requiring  this  emergency 
public  notice.  A  nxunber  of  violations 
that  may  have  the  potential  to  pose 
health  risks  from  short-term  exposing 
are  not  included  in  the  proposed  list. 
Specifically,  violations  of  the  Total 
Coliform  Rule  (TCR)  MCL  (without  the 
presence  of  fecal  coliform)  and  the 
Surface  Water  Treatment  Rule  (SWTR) 
treatment  techniques  are  not  listed  in 
Tier  1,  although  they  may  be  associated 
with  potential  health  risks  from  short- 
term  exposure.  The  vast  majority  of  the 
MCL  and  TT  violations  in  FY  1996  were 
violations  of  the  TCR  and  SWTR.  EPA 
does  not  believe  these  violations 
routinely  require  the  same  urgency  as 
those  violations  included  in  Tier  1 , 
where  the  potential  for  serious  short- 
term  risk  to  health  is  significant 
whenever  it  occurs. 

EPA  is  proposing  to  limit  the 
violations  routinely  requiring  a  Tier  1 
notice  to  those  with  a  significant 
potential  for  serious  adverse  health 
effects  from  short-term  exposure.  Other 
violations  which  may  have  a  potential 
for  adverse  health  risk  from  short-term 
exposure,  but  where  such  risk  is  not 
routinely  significant,  would  be  included 
in  the  Tier  2  list.  EPA  believes  focusing 
the  proposed  24-hour  notice 
requirement  on  the  more  limited  set  of 
violations  will  increase  the  effectiveness 
of  the  Tier  1  notices  and  lead  to  greater 
health  protection.  EPA  recognizes  that 
in  certain  situations  a  TCR  or  SWTR 
violation  may  create  a  significant  and 
immediate  health  risk.  In  those 
situations,  a  24-hour  notice  is  necessary 
to  immediately  alert  consumers  to  the 
potential  risk.  Because  such  situations 
are  best  determined  on  a  case-by-case 
basis,  EPA  is  proposing  to  enable 
primacy  agencies  to  determine  when 
special  circumstances  require  24-hour 
notices  for  situations  not  listed  in 
§141.202  of  the  rule. 

2.  Timing  of  the  Tier  1  Public  Notice 
(and  Consultation  Requirement) 

The  proposed  rule  will  require  that  a 
Tier  1  public  notice  be  provided  by  the 
public  water  system  as  soon  as 
practicable  but  no  later  than  24  hours 
after  the  system  learns  of  the  violation. 
Under  the  proposal,  the  public  water 
system  would  also  be  required  to 
initiate  consultation  with  the  primacy 
agency  within  that  sjune  24-hoiu'  period 
and  comply  with  whatever  subsequent 


public  notification  requirements  are 
established  during  that  consultation. 

The  requirement  that  the  public  water 
system  consult  with  the  primacy  agency 
within  the  first  24  hours  of  discovering 
the  violation  is  new  in  the  proposed 
rule.  The  1996  SDWA  amendments, 
imder  1414(c)(2)(C)(iii),  require  that  a 
copy  of  the  initial  Tier  1  notice  also  be 
sent  to  the  primacy  agency  within  the 
same  24  hour  period  after  the 
occurrence  of  the  violation.  Under 
1414(c)(2)(C)(iv),  the  statute  requires 
that  a  public  water  system  facing  a  Tier 
1  notice  situation  distribute  a  notice 
when  required  by  the  primacy  agency 
after  consultation.  EPA  is  interpreting 
the  statutory  requirements  under  clause 
C(iii)  and  clause  C(iv)  to  require  that  the 
public  water  system  consult  with  the 
primacy  agency  within  the  first  24  hoxirs 
after  the  violation  becomes  known  to 
the  water  system  to  determine 
subsequent  public  notice  requirements. 
EPA  further  interprets  the  statute  to 
require  the  initial  pubUc  notice  required 
within  the  first  24  hours  imder 
1414(c)(2)(I)  to  apply  regardless  of  when 
the  consultation  wiUi  the  primacy 
agency  takes  place.  In  contrast,  the 
current  rule  sets  the  subsequent  public 
notice  requirements  (e.g.,  repeat  notice 
frequencies,  form  and  manner  of 
subsequent  notice,  etc.)  in  the  rule  itself, 
rather  than  as  a  result  of  consultation  on 
a  case-by-case  basis. 

The  proposed  rule  would  identify  a 
niunber  of  elements  which  may  be 
covered  diuing  the  consultation, 
including  the  timing,  form,  manner, 
frequency,  and  content  of  subsequent 
notices  and  other  actions  reasonably 
calculated  to  ensure  the  notice  is 
provided  to  all  persons  served. 
Additional  notices  may  be  necessary  to 
reach  other  persons  served  who  may  not 
have  seen  the  initial  notice  and  to 
reaffirm  the  seriousness  of  the  public 
health  risk  from  drinking  the  water.  EPA 
also  believes  that  a  supplemental  notice 
to  annoimce  that  the  violation  has  been 
resolved  and  the  risk  from  the  drinking 
water  has  been  abated  is  an  effective 
way  to  bring  closure  to  the  emergency 
situation.  When  to  require  subsequent 
notices  can  best  be  handled  by  the 
primacy  agency  on  a  case-by-case  basis 
in  consultation  with  the  public  water 
system. 

In  siunmary,  the  timing  and  process 
established  for  the  Tier  1  public  notice 
in  the  proposed  rule  would  be 
significantly  different  from  the  ciirrent 
rule.  First,  the  public  water  system 
would  be  required  to  distribute  the 
notice  within  24  hours  (as  required 
under  1414(c)(2)(C)),  rather  than  72 
hoius.  This  is  a  statutory  obligation  for 
such  violations  imder  the  1996  SDWA 
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amendments.  Second,  the  proposed  rule 
would  set  a  new  requirement  that  the 
water  system  consult  with  the  primacy 
agency  to  determine  subsequent  public 
notification  requirements.  As  described 
earlier,  EPA  interprets  the  statute  as 
requiring  this  consultation  with  the 
primacy  agency. 

3.  Form  and  Manner  of  the  Delivery  of 
the  Tier  1  Notice 

The  proposed  rule  would  allow  water 
systems  some  flexibility  in  choosing  the 
form  and  manner  used  to  distribute  the 
notice,  but  it  reaffirms  the  enforceable 
requirement  that  the  form  and  manner 
of  notice  delivery  selected  by  the  public 
water  system  be  reasonably  calculated 
to  reach  all  persons  served  within  the  24 
hour  period.  To  satisfy  this  requirement, 
the  proposed  rule  would  require  water 
systems  to  use,  as  a  minimum, 
appropriate  broadcast  media,  posting  of 
the  notice  in  conspicuous  locations, 
and/ or  hand  delivery  to  residences  or 
businesses  served  by  the  system.  In 
contrast,  the  current  rule  requires  that 
the  initial  notice  be  by  electronic  media 
and  subsequent  notices  be  first  in  the 
newspaper  and  later  on  by  mail.  The 
changes  in  the  public  notification 
process  for  these  emergency-type 
situations  are  expected  to  ensure  faster 
public  conununication  that  is  better 
tailored  to  the  specific  situation. 

EPA  is  requesting  comment  on  the 
Tier  1  public  notification  requirements, 
in  particular  the  list  of  violations 
requiring  such  a  notice,  the  new 
consultation  process  now  proposed  in 
lieu  of  more  prescriptive  EPA 
requirements,  EPA's  interpretation  of 
the  statute  under  1414(c)(2)(C)  which 
allows  EPA  to  require  public  water 
systems  to  considt  with  the  primacy 
agency,  and  the  revised  requirements  for 
the  form  and  manner  of  the  Tier  1 
notices. 

G.  Form,  Manner,  and  Frequency  of  the 
Tier  2  Public  Notice:  Other  Violations 
With  Potential  to  Have  Serious  Adverse 
Effects  on  Human  Health  (§141.203) 

Today's  rule  proposes  to  define  the 
form,  manner,  and  frequency  of  a  Tier 
2  public  notice. 

1.  Tier  2  Violations  and  Situations 

The  proposed  rule  would  require  a 
Tier  2  public  notice  for  the  following 
violation  categories  and  other  situations: 

•  All  violations  of  the  MCL.MRDL, 
and  treatment  technique  requirements 
not  included  in  the  Tier  1  notice 
category; 

•  Violations  of  the  monitoring  and 
testing  procedure  requirements  where 
the  primacy  agency  determines  that  a 
Tier  2  public  notice  is  required;  and 


•  Failure  to  comply  with  the  terms 
and  conditions  of  any  existing  variance 
or  exemption  in  place. 

The  above  list  is  similar  to  the  list  in 
the  comparable  section  of  the  current 
rule,  with  two  exceptions.  First,  the 
proposed  rule  would  set  the  new  public 
notice  requirements  for  the  recently 
published  Disinfection  Byproducts  Rule 
and  the  Interim  Enhanced  Surface  Water 
Treatment  Rule  (63  FR  69389  and 
69477).  Second,  the  proposed  rule 
would  allow  the  primacy  agency,  at  its 
option,  to  require  a  Tier  2  public  notice 
for  a  specific  monitoring  or  testing 
procedure  violation.  Unless  the  primacy 
agency  determines  otherwise, 
monitoring  and  testing  procedure 
violations  would  be  reported  in  the 
annual  Tier  3  notice. 

EPA  considered  two  other  options 
that  would  add  or  subtract  from  the  list 
of  violations  requiring  a  Tier  2  notice: 

•  The  first  option  was  to  move  some 
of  the  MCL  or  treatment  technique 
violations  into  Tier  3  rather  than  Tier  2, 
with  the  leading  candidates  for  Tier  3 
notice  being  MCL  violations  posing 
chronic  health  risk  and  the  Lead  and 
Copper  Rule  (LCR)  treatment  technique 
violations.  EPA  also  considered 
separating  the  LCR  treatment  technique 
violations  further,  putting  some  of  the 
lesser  violations  unlikely  to  pose  a 
direct  risk  to  public  health  (e.g.,  pubhc 
education)  into  Tier  3.  However,  this 
could  make  the  requirements  too 
complex  and  too  difficult  to 
communicate  simply.  Simplicity  in 
understanding  and  implementing  the 
requirements  was  one  of  the  main 
recommendations  of  the  GAO  report. 
EPA  is  further  concerned  that  delaying 
the  initial  notice  for  MCL  violations, 
even  if  levels  barely  exceed  the 
standard,  beyond  30  days  (or  three 
months  at  the  primacy  agency's 
discretion)  may  not  be  consistent  with 
the  Agency's  consumer  right-to-know 
objective. 

•  The  second  option  was  to  move  the 
notice  for  the  monitoring  violations 
fi'om  Tier  3  to  Tier  2,  recognizing  that 
persistent  monitoring  violations  could 
disguise  potentially  serious  drinking 
water  quality  violations.  EPA  did  not 
select  this  option.  Instead,  the  proposal 
enables  the  primacy  agency  to  require 
on  a  case-by-case  basis  that  serious 
monitoring  and  testing  procedure  follow 
the  Tier  2  public  notice  requirements 
where  necessary.  EPA  developed  an 
alternative  approach  to  the  proposal  that 
is  discussed  in  Section  VI(A)  of  the 
Preamble.  Comments  are  requested  on 
both  the  proposal  and  the  option 
discussed  in  Section  VI(A). 


2.  Timing  of  the  Tier  2  Public  Notice 

The  proposed  rule,  under 
§  141.203(b),  would  require  the  public 
water  system  to  provide  a  Tier  2  public 
notice  to  persons  served  as  soon  as 
practicable,  but  no  later  than  30  days 
after  the  system  learns  of  the  violation. 
The  public  water  system  would  be 
obligated  to  get  the  notice  out  as  soon 
as  practicable,  particularly  where  the 
situation  requires  an  earlier  notice.  The 
proposal  also  would  require  the  public 
water  system  to  repeat  the  notice  ever>' 
three  months  for  as  long  as  the  violation 
exists.  Under  the  proposal,  the  primacy 
agency  may  opt  to  define  specific 
violation  circumstances  that  warrant  an 
extension  of  the  initial  Tier  2  notice  or 
a  different  repeat  notice  frequency  for 
continuing  violations.  The  proposal 
allows  the  primacy  agency  to  define 
specific  circumstances  where  the  initial 
notice  may  be  extended  beyond  30  days 
(up  to  three  months)  and  where  the 
repeat  notice  may  be  set  less  frequently 
than  every  three  months  (but  no  less 
frequently  than  once  a  year). 

In  contrast,  the  current  rule  requires 
a  newspaper  notice  within  14  days,  a 
notice  mailed  to  all  bill-payers  within 
forty-five  days,  and  a  repeat  notice 
mailed  every  three  months  thereafter 
until  the  violation  is  resolved.  The  shift 
ft-om  14  days  to  30  days  for  the  initial 
notice,  with  a  possible  extension  for  up 
to  three  months,  is  being  proposed  to 
help  consumers  distinguish  between 
those  violations  posing  significant  short- 
term  health  risks  requiring  inunediate 
action  (Tier  1)  from  violations 
potentially  posing  health  risks  but 
where  no  urgent  action  by  the  consumer 
is  necessary  (Tier  2).  The  30-day  (or 
three  month)  period  also  would  give  the 
water  system  more  time  to  initiate  steps 
to  resolve  the  violation  before  notifying 
the  consumers. 

EPA  believes  that  giving  the  primacy 
agency  flexibility  to  adapt  the  timing 
requirements  to  fit  specific 
circumstances  is  clearly  warranted.  The 
violation  situations  under  Tier  2  are 
very  diverse,  ranging  from  violations 
potentially  posing  a  health  risk  from 
short-term  exposure  to  violations  posing 
a  chronic  risk  only  from  long-term 
exposure.  One  size  does  not  fit  all.  An 
extension  beyond  30  days  may  be 
especially  appropriate  for  contaminants 
posing  a  chronic  rather  than  acute 
health  risk  (e.g.,  fluoride,  arsenic, 
radium).  EPA  standards  for  such 
contaminants  are  designed  to  protect 
against  long-term  exposure.  An 
extension  may  also  be  appropriate  for 
violations  that  were  quickly  resolved 
and  no  longer  pose  any  risk  to  persons 
served  (e.g.,  some  Total  Coliform  Rule 
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or  Surfac^  Water  Treatment  Rule 
violations).  Finally,  an  extension  to 
three  mon  ths  may  allow  the  water 
system  to  include  the  initial  notice  in 
the  same  mailing  as  the  quarterly  bill, 
with  no  Ic  ss  in  effectiveness. 

An  altei  native  option  to  the  approach 
proposed  in  today's  rule  would  be  to 
require  a  I  hree  month  deadline  (rather 
than  30  di  ys)  for  delivery  of  the  initial 
Tier  2  not  ce.  and/ or  a  one-year 
frequency  for  repeat  notices  rather  than 
three  months.  Under  this  alternative,  the 
primacy  a  jency  would  retain  the 
discretion  to  require  the  notice  sooner 
on  a  case-  )y-case  basis  or  across  the 
board  for  ill  Tier  2  violations.  EPA 
requests  c  amment  on  this  alternative 
approach  :o  the  proposal. 

3.  Form  aiid  Maimer  of  the  Delivery  of 
the  Tier  2  Notice 

The  pro  posed  rule  would  retciin  the 
public  wa  :er  system  obligation  to 
provide  th  e  Tier  2  nodce  to  persons 
served  by  the  water  system.  This  is  a 
statutory  obligation.  The  proposed  rule, 
however,  ivould  significantly  change  the 
specific  m  ethod  of  delivery  required  to 
meet  this  Dbligation.  The  proposed  rule 
would  firs  t  set  a  performance  standard: 
that  the  n(  >tice  be  provided  in  a  form 
and  mann  er  reasonably  calculated  to 
reach  pers  ons  regularly  served  by  the 
system.  It  would  also  require  a  specified 
minimum  method  of  delivery,  but  then 
would  pre  vide  much  greater  flexibility 
in  what  tli  e  water  system  must  do  to 
reach  oth(  r  persons  regularly  served  if 
they  are  n  3t  reached  by  the  minimum 
method.  In  contrast,  the  ciirrent  rule  (for 
communil  y  water  systems)  first  requires 
a  newspa]  ler  notice,  followed  by  a 
notice  eitier  mailed  or  directly 
delivered  to  customers.  The  proposed 
rule  woul  i  require  that  community 
water  sy  St  sms: 

•  Mail  I  )r  otherwise  directly  deliver 
the  notice  to  each  customer  receiving  a 
bill  (or  otlier  service  connections);  and 

•  Use  a  [ly  other  method  reasonably 
calculatec  to  reach  other  persons 
regularly  i  erved  by  the  system  if  they 
would  noi  normally  be  reached  by  the 
mail  or  di'ect  delivery  requirement  (e.g., 
newspaper,  posting  in  public  places, 
delivery  ti  >  community  organizations, 
etc.). 

For  non -community  water  systems, 
the  ciurer  t  rule  requires  posting  for  as 
long  as  th !  violation  exists.  The 
proposed  rule  would  require  that  non- 
conununi  y  systems: 

•  Post  ( ir  mail  or  direcUy  deliver  to 
each  cust(  imer;  and 

•  Use  a  [ly  other  method  reasonably 
calculatec  to  reach  other  persons  served 
by  the  sys  tem  if  they  would  not 
normally  )e  reached  by  the  posting, 


mail,  or  direct  delivery  requirement 
(e.g. ,  organization  newsletter,  delivery 
of  multiple  copies  to  a  central  location, 
etc.). 

In  every  case,  the  proposal  would  give 
the  primacy  agency  the  option  to 
prescribe  a  different  method  of  delivery 
for  the  water  system,  based  on  policies 
and  procedures  established  as  part  of 
their  approved  primacy  program. 

EPA  believes  that  in  practice,  the 
proposed  requirements  for  method  of 
delivery  for  the  Tier  2  (and  Tier  3) 
notices  will  ensure  that  notices 
announcing  violation  of  drinking  water 
requirements  are  conununicated  sooner 
and  more  effectively  than  under  the 
current  rule  to  a  wider  range  of  the 
people  served  by  the  water  system.  At 
a  minimum,  those  people  reached  by 
mail  or  direct  delivery  would  receive 
the  notice  early  enough  to  make 
informed  choices  about  their  drinking 
water.  The  notice  would  also  reach 
other  consumers  who  do  not  pay  water 
bills  and  who  are  not  routinely 
informed  of  the  risk  from  the  drinking 
water  when  violations  occur. 

EPA  discussed  this  provision  at 
length  with  the  States  and  at  various 
stakeholder  meetings.  A  number  of 
options  emerged  for  delivery  of  both 
Tier  2  and  Tier  3  notices,  ranging  from 
setting  a  "performance  standard"  with 
no  minimum  method  prescribed  to 
retaining  the  current  very  prescriptive 
requirements.  The  proposal  selected 
was  to  require  a  minimum  method  to 
deliver  the  notice,  but  to  broaden  the 
options  a  water  system  may  select  in  its 
efforts  to  reach  other  persons  served. 
The  option  was  proposed  because  it  sets 
a  clear  and  easily  imderstandable 
minimum  for  all  water  systems  to  follow 
and  requires  water  systems  to  follow  a 
deliberate  process  to  determine  what 
else  needs  to  be  done  to  reach  other 
persons  served.  Compliance 
requirements  under  the  proposed  option 
would  be  clear  and  enforceable. 

EPA  developed  an  alternative 
approach  to  the  proposal  that  is 
disciissed  in  Section  VI(B)  of  the 
Preamble.  Conunents  are  requested  on 
both  the  proposal  and  the  option 
discussed  in  Section  VI(B). 

EPA  is  requesting  conunent  on  the 
Tier  2  public  notification  requirements, 
in  particular  the  list  of  violations 
included  under  Tier  2,  the  30-day  time 
period  for  the  initial  notice,  the 
requirement  for  a  repeat  notice  of 
ongoing  violations  every  three  months, 
the  discretion  given  to  the  primacy 
agency  to  extend  the  initial  notice  to 
three  months  or  the  repeat  notice 
frequency  to  one  year  (either  on  a  case- 
by-case  basis  or  by  rule),  and  the  revised 
requirements  for  the  method  of  delivery 


of  the  Tier  2  public  notice.  Comments 
are  also  requested  on  the  two  specific 
options  discussed  in  Section  VI  as 
alternatives  to  the  proposed  language. 

H.  Form,  Manner,  and  Frequency  of  the 
Tier  3  Public  Notice:  All  Other 
Violations  and  Situations  Requiring 
Public  Notice  (§  141.204) 

Today's  rule  proposes  to  define  the 
form,  manner,  and  frequency  of  a  Tier 
3  public  notice  and  to  require  that 
public  water  systems  use  a  Tier  3  public 
notice. 

1 .  Tier  3  Violations  and  Situations 

The  proposed  rule  would  require  a 
Tier  3  public  notice  for  the  following 
violation  categories  and  other  situations: 

•  Monitoring  violations,  unless  the 
primacy  agency  determines  that  the 
violation  requires  a  Tier  2  or  Tier  1 
notice; 

•  Failure  to  comply  with  a  required 
testing  procedure; 

•  Operation  under  a  variance  granted 
imder  Section  1415  or  exemption 
gTcinted  under  Section  1416  of  the 
SDWA;  and 

•  Any  other  violations  and  situations 
determined  by  the  primacy  agency  to 
require  a  Tier  3  public  notice. 

The  list  of  violations  requiring  a  Tier 
3  notice  is  similar  to  the  list  in 
§  141.32(b),  the  comparable  section  of 
the  ciurent  public  notification  rule.  The 
language  in  the  proposed  rule,  however, 
notes  explicitly  that  the  primacy  agency 
may  require  that  public  water  systems 
provide  a  Tier  2  (rather  than  a  Tier  3) 
notice  for  specific  monitoring  or  testing 
procedure  violations.  This  is  discussed 
in  Section  V(G)  above  and  in  Section 
VI(A). 

2.  Timing  of  the  Tier  3  Public  Notice 

The  proposed  rule  would  require  that 
public  water  systems  provide  a  Tier  3 
public  notice  to  persons  served  no  later 
than  one  year  after  the  system  learns  of 
the  violation  or  begins  operating  under 
a  variance  or  exemption.  The  proposal 
would  also  reqmre  the  public  water 
system  to  repeat  the  notice  annually  for 
as  long  as  the  violation  or  situation 
exists.  In  contrast,  the  current  rule 
requires  the  notice  to  be  mailed  within 
three  months  (with  possible  extension 
to  one  year  at  the  State's  option)  and  a 
repeat  notice  every  three  months 
thereafter  imtil  the  violation  is  resolved. 
EPA  believes  that  the  annual  notice  for 
Tier  3-type  situations  is  appropriate, 
given  the  natiue  of  the  violation  (e.g., 
for  failure  to  monitor)  and  the  great 
number  of  violations  requiring  such  a 
notice  (i.e.,  216,522  of  the  235,214 
violations  reported  to  EPA  in  FY  1996). 
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3.  Form  and  Manner  of  the  Delivery  of 
the  Tier  3  Notice 

The  proposed  rule  would  require  that 
public  water  systems  provide  the  Tier  3 
notice  to  all  persons  served  by  the  water 
system.  This  is  a  statutory  obligation 
that  applies  for  all  notices  required 
under  the  public  notification  rule.  The 
method  of  delivery  requirements  for 
Tier  3  public  notices  would  be  the  same 
as  those  prescribed  for  the  Tier  2  public 
notice.  A  siunmary  of  the  requirements 
and  a  rationale  are  included  in  Section 
V{G)  above  and  in  Section  VI(B). 

Water  systems  have  the  option  imder 
the  proposed  rule  to  provide  an  annual 
notice  summarizing  all  Tier  3  violations 
occiuring  during  the  previous  year  in 
lieu  of  individual  Tier  3  public  notices. 
For  community  water  systems,  the 
proposal  would  allow  the  Consiuner 
Confidence  Report  (CCR)  to  be  used  as 
the  vehicle  for  notifying  persons  served 
of  violations  occurring  during  the 
previous  year.  The  CCR  is  the 
appropriate  vehicle  for  initial  public 
notices  as  long  as  the  public  notification 
timing  and  distribution  requirements 
are  met.  In  particular,  the  CCR  must  be 
mailed  or  hand-delivered  to  persons 
served  and  it  may  only  include  those 
violations  occurring  within  12  months 
of  publication.  The  advantages  to  using 
an  annual  notice  instead  of  individual 
notices  for  every  violation  are 
compelling,  both  in  terms  of  reduced 
cost  and  in  terms  of  effective 
conmiunication  with  the  consiuners. 
Since  the  vast  majority  of  violations 
require  a  Tier  3  public  notice,  the 
burden  on  public  water  systems  would 
be  dramatically  reduced  through  use  of 
an  annual  notice.  EPA  strongly 
recommends  that  public  water  systems 
make  use  of  the  aimual  notice  option. 
EPA  is  requesting  comment  on  the 
proposed  Tier  3  public  notice 
requirements,  in  particular  on  the 
option  to  allow  public  water  systems  to 
provide  an  annual  report  of  violations  in 
lieu  of  individual  notices  twelve  months 
after  each  violation.  Comments  are  also 
requested  on  the  use  of  the  Consumer 
Confidence  Report  to  meet  the  Tier  3 
public  notification  requirements. 
Finally,  comments  are  requested  on  the 
revised  requirements  for  the  method  of 
delivery  of  the  Tier  3  notices.  See 
Section  VI(B)  for  a  discussion  of  an 
alternative  to  the  proposed  method  of 
delivery  for  Tier  3  public  notices. 

/.  Content  of  the  Public  Notice 
(§141.205) 

Today's  proposal  specifies  a  list  of 
elements  that  must  be  included  in  a 
public  notice  both  for  water  systems 
with  violations  of  National  Primary 


Drinking  Water  Regulations  and  for 
water  systems  operating  under  a 
variance  or  exemption.  The  proposed 
rule  would  carry  forward  from  the 
current  rule  the  requirement  that  water 
systems  use  standard  health  effects 
language  for  MCL,  MRDL.  and  treatment 
technique  violations.  The  health  effects 
language  in  the  proposed  rule  would  be 
simplified  in  response  to  concerns 
raised  by  various  stakeholders  and  the 
GAO  report  that  the  current  mandatory 
health  language  is  too  lengthy  and  not 
focused  on  the  core  health  effects 
information  consumers  need  to  know. 
The  proposed  rule  also  would  add  new 
standard  language  for  monitoring 
violations.  Finally,  it  would  add  new 
standard  language  to  encourage  the 
recipients  of  the  public  notice  to 
distribute  the  public  notice  to  others 
served  by  the  water  system. 

Note  that  the  States  may  establish 
alternative  public  notification 
requirements  related  to  the  content  of 
the  public  notice  (as  part  of  their 
primacy  program  revision  imder  40  CFR 
142.16(a)(3)),  as  long  as  these  alternative 
requirements  provide  the  same  type  and 
amoimt  of  information  and  are  designed 
to  achieve  an  equivalent  level  of  public 
notice  as  EPA's  regulation.  This  would 
allow  the  States,  for  example,  to  submit 
to  EPA  for  approval  a  primacy  program 
revision  that  includes  alternatives  to  the 
required  language  on  health  effects, 
monitoring  violations,  or  distribution  of 
the  notice  to  others. 

1.  Standard  Elements  of  the  Public 
Notice  (§  141. 205(a)-(c)) 

The  proposed  rule  would  revise  and 
edit  the  list  of  standard  elements 
required  in  public  notices. 

•  Ten  elements  would  be  required 
(imder  §  141.205(a))  for  public  notices 
for  violations  of  the  NPDWR:  a 
description  of  the  violation  that 
occurred  (including  the  contaminant 
level);  when  the  violation  occurred;  any 
potential  adverse  health  effects;  the 
population  at  risk;  whether  alternative 
water  supplies  should  be  used;  what 
actions  consumers  should  take;  what  the 
system  is  doing  to  correct  the  violation; 
when  the  water  system  expects  to  return 
to  compliance;  the  phone  number  of  the 
water  system  owner  or  operator;  and  a 
statement  appended  to  the  notice  to 
encourage  notice  recipients  to  distribute 
the  notice  to  other  consumers  who 
might  not  have  received  their  own  copy 
of  the  notice. 

•  Four  elements  would  be  required 
(under  §  141.205(b))  for  public  notices 
for  water  systems  operating  under  a 
variance  or  exemption:  an  explanation 
for  the  reasons  for  the  variance  or 
exemption;  the  date  the  primacy  agency 


granted  the  variance  or  exemption;  a 
brief  status  report  on  compliance  with 
the  variance  or  exemption  conditions; 
and  a  notice  of  any  opportunity  for 
public  input  into  the  review  of  the 
variance  or  exemption.  Note  that  this 
information  is  identical  to  that  already 
required  to  be  included  in  the  CCR. 
Community  water  systems  that  use  the 
CCR  as  the  vehicle  for  the  initial  public 
notices  would  not  need  to  add  any 
additional  information  to  meet  the 
content  requirements  for  the  variance 
and  exemption  notices  required  under 
this  proposal. 

•  Four  performance  standards  will  be 
listed  (imder  §  141.205(c))  defining  the 
adequacy  of  the  notice:  the  notice  must 
be  displayed  in  a  conspicuous  way 
(where  applicable);  must  not  contain 
overly  technical  language  or  very  small 
print;  must  not  be  formatted  in  a  way 
that  defeats  the  purpose  of  the  notice; 
and  must  not  contain  language  that 
nullifies  thejpurpose  of  the  notice. 

•  For  public  water  systems  serving  a 
large  proportion  of  non-English 
speaking  consumers  (as  determined  by 
the  primacy  agency),  the  pubhc  notice 
would  be  required  to  contain 
information  in  the  appropriate  language 
regarding  the  importance  of  the  notice 
or  contain  a  telephone  number  or 
address  where  persons  served  may 
contact  the  water  system  to  obtain  a 
translated  copy  of  the  notice  or  to 
request  assistance  in  the  appropriate 
language. 

The  proposed  rule  (under 
§  141.205(a))  would  edit  and  rearrange 
the  list  of  required  elements  from  the 
current  rule.  The  most  significant 
change  to  §  141.205(a)  is  to  require  that 
the  notice  for  MCL  and  MRDL  violations 
include  the  contaminant  level.  The 
proposed  rule  also  would  add  a  new 
section  §  141.205(b)  setting  the  required 
elements  for  a  variance  or  exemption 
notice.  This  would  be  added  to  cover 
the  specific  notice  requirements  unique 
to  water  systems  operating  under  a 
variance  or  exemption. 

The  proposed  rule  would  modify  the 
current  rule  by  requiring  public  water 
systems  serving  a  large  non-English 
speaking  population  (as  determined  by 
the  primacy  agency)  to  either  include 
information  regjirding  the  importance  of 
the  notice  in  the  appropriate  language, 
or  provide  a  water  system  contact  to 
assist  the  non-English  speaking 
consumers.  The  current  rule  under 
§  141.32  (d)  sets  a  similar  requirement, 
but  in  much  more  general  terms, 
requiring  simply  that  the  notice  shall  be 
multi-lingual  where  appropriate.  The 
proposed  public  notification 
requirement  is  identical  to  the  provision 
contained  in  the  Consumer  Confidence 
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Report  (C  :R)  regulation,  40  CFR  Part 
141,  Subj  art  O  [63  FR  44511  (August 
19,  1998)  .  Under  the  proposed  rule, 
public  w«  ter  systems  serving  a  large 
non-Engli  sh  speaking  population  would 
be  requin  d  at  a  minimum  to  take 
concrete  $teps  to  communicate  the 
importance  of  the  notice  in  the 
appropria  le  language  so  that  non- 
English  s|  leakers  could  get  assistance  in 
understar  ding  it.  EPA  encourages  water 
systems  ti  >  go  beyond  this  minimum  and 
provide  a  translated  copy  of  the  notice 
on  reques  t  or  offer  telephone  assistance 
in  the  appropriate  language.  The  draft 
Public  Notification  Handbook  issued 
with  the  I  iroposed  rule  for  comment 
contains  i  ample  language  regarding  the 
importance  of  the  notice  in  various 

as  well  as  complete  sample 
Tier  1  pul  ilic  notices  in  Spanish. 

EPA  m(  idified  the  list  oi  elements  to 
be  require  d  in  the  public  notice  in 
o  stakeholder  requests  to 
earer  national  minimum 
for  notice  content  and 
consisteni:y.  Comments  are  requested  on 
the  list  of  elements  in  the  proposal,  the 
four  perfc  rmance  standards  identified 
for  how  the  notices  must  be  presented, 
and  the  m  ore  specific  requirement  for 
public  wa  ter  systems  to  communicate 
with  large  non-English  speaking 
populations  about  the  importance  of  the 
I  ice  when  violations  occur. 


response 
provide  c 
standards 


public  no 

2.  Standard 
(§141.20 


Health  Effects  Language 
(d)(1)) 


The  pre  posed  rule  would  retain  the 
requirem*  nt  that  all  public  notices  for 
MCL  and  treatment  technique  violations 
use  mand  story  health  effects  language  to 
explain  ti  e  health  risks  posed  by  the 
violation.  The  language  being  proposed 
today  in  S  ubpart  Q,  Appendix  B  is 
identical  o  the  language  promulgated  in 
the  Const  mer  Confidence  Report  (CCR) 
regulatior  ,  40  CFR  Part  141,  Subpart  O, 
Appendb  C.  The  proposal  would 
replace  language  in  the  current  rule  that 
was  added  when  each  NPDWR  was 
promulgaed.  The  proposed  language  is 
shorter,  simpler,  and  consistent  with  the 
language  EPA  uses  in  similar  outreach 
forums  and  documents. 

EPA  is  )roposing  to  use  the  language 
for  the  pu  dHc  notification  rule  that  is 
identical  o  health  effects  language  from 
the  CCR  regulation  because  it  does  not 
make  sen  ;e  to  draft  different  language  to 
meet  sue!  a  similar  requirement,  unless 
there  is  a  compelling  reason  that  is 
specific  t(i  the  intent  of  the  public 
notification  provision.  Although  EPA 
recognize  3  that  the  CCR  and  public 
notice  m£  y  be  given  at  different  times 
and  may  )e  intended  to  meet  different 
objective; .  EPA  believes  that  the 
benefits  c  f  having  identical  language  to 


communicate  the  same  health  effects 
from  violations  outweighs  the  value  of 
tailoring  the  language  to  the  unique 
objectives  of  the  public  notice.  EPA 
expects  that  public  water  systems  will 
supplement  the  mandatory  health 
effects  language  or  otherwise  put  the 
language  in  the  context  of  the  overall 
notice  to  meet  the  unique  purposes  of 
the  specific  public  notice.  Examples  of 
public  notices  applicable  to  different 
situations  are  included  in  the  draft 
Public  Notification  Handbook  which  is 
being  issued  concurrently  with  this 
proposed  rule  for  comment. 

EPA  is  requesting  comment  on  the 
proposal  to  use  the  CCR  standard  health 
effects  language  to  meet  the  public 
notification  requirement.  In  particular, 
EPA  is  soliciting  comment  on  specific 
situations  or  violations  where  the  CCR 
language  is  believed  to  be  inappropriate 
or  incomplete.  Recommendations  for 
alternative  language  for  such  situations 
would  also  be  helpful. 

3.  Standard  Language  for  Monitoring 
and  Testing  Procedure  Violations 
(§  141.205(d)(2)) 

The  proposed  rule  would  add  a  new 
section  requiring  that  all  public  notices 
contain  standard  language  for 
monitoring  and  testing  procediu'e 
violations.  The  proposed  standard 
language  informs  consiuners  that 
because  the  water  system  did  not 
monitor  or  follow  the  required  testing 
procediue  during  the  compliance 
period,  the  presence  or  absence  of  the 
contaminant  during  that  time  could  not 
be  determined  and  the  water  system  is 
unable  to  tell  whether  there  was  a  risk 
to  health  during  that  time.  This  new 
mandatory  language  is  being  proposed 
because  of  stakeholder  concerns  that 
consiuners  may  presume  that  because 
there  is  no  reported  MCL,  MRDL,  or 
treatment  technique  violation  that  the 
drinking  water  provided  by  their  water 
system  is  safe.  This  may  not  always  be 
an  appropriate  presumption.  The 
mandatory  language  as  proposed  is 
intended  to  be  included  in  all  public 
notices  for  monitoring  and  testing 
procedure  violations. 

The  proposed  standard  language  was 
developed  after  the  EPA  workgroup  (in 
consultation  with  a  niunber  of  States) 
considered  alternative  approaches.  EPA 
is  soliciting  comment  on  the  proposed 
standard  language  and  welcomes 
reconmiendations  on  alternative 
language  that  would  effectively  inform 
consumers  of  the  significance  of  the 
monitoring  violation.  In  particular,  EPA 
will  consider  alternatives  to  the  phrase 
"*   *   *  and  we  are  unable  to  tell 
whether  your  health  was  at  risk  during 
that  time."  The  phrase  is  included  in 


the  proposal  to  clearly  and  simply  alert 
consumers  that  lack  of  monitoring  may 
disguise  a  potential  risk  to  health.  It  is 
intended  to  raise  questions  about  the 
significance  of  the  specific  monitoring 
violation,  not  to  alarm  consumers 
unnecessarily.  EPA  recognizes  that 
many  monitoring  violations  pose  no  risk 
to  health  and  that  most  water  systems 
resiune  monitoring  quickly  after  a  single 
violation.  The  proposed  standard 
language  will  be  most  effective  where 
the  water  system  supplements  the 
standard  language  with  a  clear 
explanation  of  what  the  violation  meant 
and  how  it  was  rectified.  EPA  will 
consider  options  to  this  standard 
language  in  its  final  rule. 

Another  option  would  be  not  to 
require  that  any  specific  language  be 
included  for  all  monitoring  violations, 
but  to  set  a  performance  standard 
instead.  The  performance  standard 
might  be  that  all  monitoring  violations 
be  explained  in  a  way  that  appropriately 
commimicates  the  public  health 
significance  of  the  violation.  EPA  also 
requests  comment  on  this  alternative 
approach. 

4.  Standard  Language  to  Encoiuage 
Customers  Receiving  the  Public  Notice 
To  Distribute  the  Notice  to  Other 
Persons  Served  (§  141.205(d)(3)) 

The  proposed  rule  would  add  a  new 
section  requiring  that  public  notices 
contain  standard  language  encouraging 
the  customers  receiving  the  public 
notice  to  distribute  the  notice  to  other 
persons  served  by  the  water  system 
(such  as  tenants,  residents,  patients, 
etc.).  Mailed  notices,  in  particular,  are 
routinely  sent  to  only  the  bill-paying 
customers,  and  therefore  may  not  reach 
some  consiuners  at  risk  unless  actions 
are  taken  to  notify  them  of  the 
violations.  EPA  believes  that  this 
standard  language  is  appropriate  as  a 
safety  net  and  necessary  to  encourage 
those  receiving  the  public  notice  to  take 
steps  to  alert  others  of  the  violations  and 
potential  risk  from  drinking  water. 
Compliance  with  this  requirement  is 
one  of  the  "reasonably-calculated  steps" 
a  public  water  system  must  take  to  reach 
other  persons  not  expected  to  receive 
the  initial  notice.  EPA  requests 
conunent  on  the  proposed  standard 
language  and  would  welcome 
alternative  language  that  aids  the  water 
system  in  reaching  all  persons  served. 

/.  Other  Public  Notification 
Requirements 

1.  Notice  to  New  Billing  Units  or  New 
Customers  (§141.206) 

EPA  is  proposing  to  modify  the 
current  regulatory  provision  requiring 
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that  community  water  systems  send  a 
copy  of  the  most  recent  public  notice  to 
all  new  billing  units  for  ongoing  MCL 
and  TT  violations  or  existing  variances 
and  exemptions.  The  proposed  rule 
would  broaden  the  requirement  to 
include  notice  for  on-going  monitoring 
and  testing  procedure  violations  and 
adds  a  new  provision  requiring  non- 
commimity  water  systems  to 
continuously  post  the  notice  or 
otherwise  taie  steps  to  inform  new 
customers  of  any  ongoing  violations. 
EPA  is  proposing  this  change  to  the 
existing  requirement  to  better  ensure 
that  new  customers  served  by  all  public 
water  systems  are  made  aware  of  any 
continuing  violations  of  drinking  water 
standards.  The  initial  notice,  if  posted 
in  a  location  where  new  consumers  pass 
by,  will  meet  this  new  requirement. 
However,  water  systems  that  deliver  the 
initial  notice  by  hand  delivery  or 
other\vise  have  the  notice  out  of  sight  of 
new  coi^umers  would  have  an 
additional  responsibility  under  this  new 
provision.  EPA  believes  this  new 
provision  will  make  notices  more 
readily  available  to  new  consumers  not 
receiving  the  notice  imder  the  ciurent 
regulation.  EPA  requests  comment  on 
the  change  to  the  ciurent  regulation 
extending  the  requirement  to  cover  on- 
going monitoring  and  testing  procedure 
violations  and  to  require  that  the  notice 
be  provided  to  new  customers  by  both 
community  and  non-community  water 
systems. 

2.  Special  Notice  To  Announce  the 
Availability  of  the  Results  of 
Unregulated  Contaminant  Monitoring 
(§§141.207  and  141.35) 

Section  1414(c)(2)(E)  of  the  SDWA,  as 
amended  in  1996  gives  EPA  the 
authority,  at  its  option,  to  require  public 
water  systems  to  give  notice  to  persons 
served  of  the  concentration  levels  of 
unregulated  contaminants,  where  such 
monitoring  is  required  by  EPA.  The 
authority  for  EPA  to  require  such  notice 
was  part  of  the  SDWA  prior  to  the  1996 
amendments.  However,  the  1996  SDWA 
amendments,  under  Section 
1445(a)(2)(E),  now  require  public  water 
systems  to  give  notice  of  the  results  of 
the  unregulated  contaminant  monitoring 
required  by  EPA  to  persons  served  by 
the  system.  EPA  believes  that  the  intent 
of  these  statutory  provisions  is  met  by 
the  existing  public  notification 
provision  under  §  141.35,  as  amended 
under  this  proposal.  Section  141.35 
requires  water  systems  to  aimounce  the 
availability  of  the  results  of  required 
luuegulated  contaminant  monitoring 
through  the  public  notice  process. 
Further,  the  CCR  regulation  requires  the 
results  of  such  monitoring  to  be 


included  in  the  annual  CCR.  Together, 
the  two  existing  requirements  meet  the 
public-right-to-know  objective  and  are 
protective  of  public  health. 

EPA  is  proposing  to  amend  the 
current  provision  under  §  141.35  and 
move  the  eunended  provision  to  the  new 
Subpart  Q.  The  current  provision 
requires  that  the  water  systems  give 
notice  of  the  availability  of  uiuegulated 
contaminant  monitoring  results  within 
three  months  of  receiving  the  results. 
The  amended  requirement  under 
§  141.207  retains  the  same  reporting 
requirement  but  changes  the  timing 
from  three  months  to  twelve  months 
after  the  results  are  known.  The 
proposed  change  in  the  timing  of  the 
public  notice  is  to  allow  water  systems, 
at  their  option,  to  report  the  availability 
of  all  the  results  just  once  during  the 
year,  reducing  the  number  of  notices 
from  four  to  one.  For  community  water 
systems,  the  annual  reporting 
requirement  can  also  be  met  through  the 
CCR,  which  already  must  include  the 
actual  results  of  the  unregulated 
contaminant  monitoring.  EPA  believes 
close  coordination  between  the  public 
notification  requirement  and  the  CCR 
reporting  requirement  for  this 
information  will  be  both  more  efficient 
and  less  confusing  to  the  regulated 
community  and  the  public. 

EPA  requests  comment  on  the 
proposed  approach  to  meet  the 
requirements  under  Sections 
1414(c)(2)(E)  and  1445(a)(2)(E).  EPA 
also  requests  comment  on  its  proposal 
to  shift  the  reporting  frequency 
announcing  the  results  of  imregulated 
contaminant  monitoring  from  three 
months  to  twelve  months. 

3.  Special  Notice  for  Exceedance  of  the 
Fluoride  Secondary  Maximum 
Contaminant  Level  (SMCL)  (§141.208) 

EPA  is  proposing  to  modify  the 
standard  language  and  to  make  other 
minor  changes  to  the  existing  special 
notice  currently  required  under  §  143.5 
for.commimity  water  systems  that 
exceed  the  SMCL  for  fluoride.  The 
proposal  would  move  the  revised 
special  fluoride  notice  requirement  into 
the  new  Subpart  Q  public  notification 
provision.  The  special  public  notice  for 
exceedances  of  the  SMCL  is  to  alert 
persons  served  that  the  fluoride  levels 
in  the  drinking  water  may  pose  a 
cosmetic  dental  risk  to  children  under 
nine  years  old.  The  SMCL  is  2  mg/1.  The 
aimual  public  notice  would  continue  to 
be  required  whenever  drinking  water 
monitoring  shows  fluoride  levels  above 
2  mg/1  but  below  the  MCL  violation 
level  of  4  mg/liter.  The  public  notice 
requirements  for  violations  of  the 
fluoride  MCL  would  be  addressed 


separately  from  the  special  fluoride 
SMCL  public  notice  required  under 
§141.208. 

The  proposed  regulation  under 
§  141.208  will  make  two  changes  to  the 
current  public  notice  requirements  for 
exceedance  of  the  fluoride  SMCL: 

•  To  require  that  the  form  and 
manner  of  the  special  notice  follow  the 
Tier  3  requirements  in  §§  141.2G4(c)  and 
141.204(d)  of  the  proposed  rule;  and 

•  To  revise  and  simplify  the 
mandatory  language,  consistent  with  the 
format  used  to  develop  the  revised 
standard  health  effects  language  for 
MCL.  MRDL.  and  TT  violations. 

The  proposed  requirement  that  the 
notice  be  provided  within  12  months 
from  the  day  the  water  system  learns  of 
the  exceedance.  is  unchanged  from  the 
existing  requirement. 

EPA  oelieves  it  is  important  to  retain 
the  existing  fluoride  SMCL  notice 
requirement  with  only  minor 
conforming  changes.  Consumers  have  a 
right  to  know  about  the  cosmetic  effects 
from  dental  fluorosis  that  may  occur  in 
children  from  prolonged  exposure  to 
drinking  water  exceeding  the  fluoride 
SMCL.  The  notice  requfrement  for 
exceedance  of  the  fluoride  SMCL  at  40 
CFR  143.5  was  put  in  place  when  the 
fluoride  national  primary  drinking 
water  regulation  (NPDWR)  was 
published  in  April  2,  1986  |50  FR 
11396].  The  fluoride  NPDWR  replaced 
the  more  stringent  MCL  in  place  as  an 
interim  standard  since  the  original 
SDWA  in  1974.  The  interim  MCL  of  2 
mg/1  became  the  SMCL  when  the  final 
primary  standard  was  published  on 
April  2,  1986.  Part  of  the  justification  for 
reducing  the  stringency  of  the  MCL  from 
2  mg/1  to  4  mg/1  was  that  the  public 
would  be  notified  of  the  potential  for 
developing  dental  fluorosis  from 
exposure  to  their  drinking  water  when 
the  levels  exceeded 
2  mg/1. 

EPA  considered  a  number  of  options 
changing  the  current  fluoride  SMCL 
notice  requirements,  ranging  from 
eliminating  the  notice  altogether  to 
requiring  the  notice  every  three  months 
rather  than  12.  EPA  also  discussed 
extending  the  SMCL  notice  requirement 
to  NTNCWS,  as  the  risk  to  children  from 
drinking  water  exceeding  the  SMCL 
from  schools  and  day -care  centers  (e.g., 
NTNCWS)  may  be  as  great  as  drinking 
such  water  from  their  primary 
residences  (e.g.,  CWS).  Although 
NTNCWS  are  not  currently  required  to 
monitor  for  fluoride  under  EPAs 
current  regulations,  and  ther.^fore  the 
EPA  SMCL  notice  requirement  does  not 
apply,  EPA  recommends  that  both  CWS 
and  NTNCWS  known  to  be  providing 
drinking  water  with  fluoride  levels 
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reviewini ; 
no  Feasor 
at  that 
when  CWSs 
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exceedin  ;  2  mg/1  provide  the  special 
SMCL  notice  to  persons  served.  After 

the  various  options.  EPA  sees 
to  re-open  the  decision  made 
e  to  require  the  notice  only 
exceed  the  SMCL  of  2  mg/ 


EPA  re(  [uests  comment  on  whether 
EPA  shou  Id  retain  the  special  public 
notice  for  exceedance  of  the  fluoride 
SMCL  ani  I,  if  retained,  whether 
retaining  he  requirement  allowing  the 
public  no  ice  to  be  given  12  months 
after  the  «  xceedance  is  known  is 
sufficient  EPA  also  requests  comment 
on  whethi  jr  the  revised  mandatory 
language  petter  conununicates  the 
purpose  rrf  the  notice  and  the  cosmetic 
risks  froni  drinking  the  water. 

4.  Conditi  ans  Under  Which  the  Primacy 
Agency  W  ay  Give  Notice  on  Behalf  of 
Public  W4ter  System  (§  141.209) 
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current  §  141.31,  public 
st^ms  are  required  to  submit 

public  notices  to  the 
a|ency  within  10  days  of 
each  public  notice.  EPA  is 
to  amend  the  existing 
lequirement  under  §141.31  by 

public  water  systems  to 
o  jrtification  to  the  primacy 
tha  t  all  public  notification 
requiremei  Its  have  been  met.  EPA 

a  number  of  options  to  the 
require  that  public  water 
ce  rtify  after  each  violation  that 
1  lotification  requirements 


obtion  was  to  broaden  the 
c  ertification  provision  to 
ic  water  system  to  not 
that  it  met  the  public  notice 
but  also  to  explain  how 
require^ments  were  met.  EPA 

to  propose  this  broader 
because  such  additional 
resource  intensive  and 
in  most  cases.  The 
for  water  systems  to  send 
1  notices  with  a  simple 
of  compliance  provides 


sufficient  information  for  primacy 
agencies  to  identify  non-compliers. 

•  A  second  option  was  to  leave  the 
existing  reporting  provision  unchanged, 
with  no  certification  required.  EPA 
believes  that  a  self  certification  of 
compliance  to  the  primacy  agency  (with 
copies  of  the  notices)  saves  primacy 
agency  resources  and  allows  better 
targeting  of  non-compliers. 

•  A  third  option  was  to  shift  the  10- 
day  requirement  to  submit  the 
certification  and  copies  of  notices  to  the 
primacy  agency  to  30  days,  three 
months,  or  even  a  year  after  the  public 
notice.  EPA  is  proposing  to  meuntain  the 
existing  10-day  requirement  to  give 
primacy  agencies  enough  information  to 
immediately  target  non-complying 
water  systems.  The  potential  for  such 
immediate  feedback  where  a 
certification  is  not  received  will 
increase  voluntary  compliance. 

The  proposal  would  also  amend 
§  141.33  to  require  that  public  water 
systems  retain  public  notification 
records  for  three  years.  The  ciurent 
regulation  has  no  provision  for  retention 
of  public  notification  records.  A  record 
retention  requirement  for  public  notices 
conforms  with  the  requirements  already 
in  place  for  other  EPA  regulatory 
requirements  (e.g.,  sampling  results. 
CCRs,  variances  and  exemptions).  The 
record  retention  period  of  no  more  than 
three  years  is  consistent  with  the  limits 
set  in  the  Office  of  Memagement  and 
Budget  regulations  at  5  CFR  1320.5 
implementing  the  Paperwork  Reduction 
Act. 

Regulations  at  5  CFR  1320.5, 
governing  the  imposition  of  reporting 
and  record  keeping  requirements  by 
Federal  agencies  on  the  public,  specify 
that  those  reporting  information  should 
not  be  required  to  retain  records  (other 
than  health,  medical,  government 
contract,  grant-in-aid,  or  tax  records)  for 
more  than  three  years,  unless  the  agency 
demonstrates  that  a  longer  retention 
period  is  necessary  to  satisfy  statutory 
requirements  or  other  substantial  need. 
These  regulations  were  published  by  the 
Office  of  Management  and  Budget  to 
implement  the  Paperwork  Reduction 
Act  goal  of  minimizing  the  paperwork 
burden  for  individuals,  small 
businesses,  education,  and  non-profit 
institutions.  Federal  contractors,  state, 
local,  and  tribal  governments,  and  other 
persons  resulting  from  the  allocation  of 
information  by  or  for  the  Federal 
government.  In  accordance  with  these 
regulations,  EPA  is  proposing  a  3-year 
record  retention  requirement  for  public 
notification  records. 

EPA  is  also  asking  for  comment  on  an 
alternative  to  the  proposal  that  would 
extend  the  record  retention  period  from 


three  years  to  five  years  for  public 
notification  records.  EPA  believes  that 
the  public  notification  regulation  is 
important  to  public  health  because  of 
the  important  health  information 
provided  to  the  public  upon  finding  a 
violation.  Because  of  the  public  he5th 
protection  provided  by  this  regulation, 
all  enforcement  options  should  be 
maintained  by  the  Agency  and  cidzens 
using  the  citizen  provisions  of  the 
SDWA.  Record  retention  will  ensure 
speedy  and  less  costly  enforcement. 
This  alternative  to  the  proposal  would 
ensure  that  records  are  available  to  EPA 
and  citizens  to  support  penalty 
enforcement  actions  for  the  full  five  year 
federal  statute  of  limitations.  A  five-year 
retention  period  for  public  notification 
records  would  also  be  consistent  with 
the  retention  period  for  the  related  CCR 
regulation. 

EPA  requests  comment  on  the 
reporting  and  record-keeping  proposal, 
including  the  alternative  to  the  proposal 
to  set  the  retention  period  for  records 
imder  the  public  notification  regulations 
to  five  years.  EPA  also  requests 
comment  on  whether  the  record 
retention  periods  required  under  the 
related  CCR  regulation  should  be 
adjusted  to  three  years,  if  necessary  to 
be  consistent  with  the  final  public 
notification  retention  requirement  and 
Paperwork  Reduction  Act  regulations. 

L.  Special  State/Tribal  Primacy 
Requirements  and  Rationale  (40  CFR 
Part  142,  Subpart  B) 

The  nde  being  proposed  today  would 
amend  §§  142.16  and  142.10  of  the 
primacy  regulations  (40  CFR  Part  142, 
Subpart  B)  to  define  the  requirements 
that  States  (including  eligible  Indian 
Tribes)  must  follow  to  incorporate  the 
revised  public  notification  regulations 
into  their  approved  primacy  program. 
The  proposed  rule  also  revises  §  142.14 
to  require  that  the  State  retain,  for  three 
years,  the  certifications  and  public 
notices  received  from  the  public  water 
systems  and  any  determinations 
establishing  alternative  public 
notification  requirements.  Finally,  the 
proposal  revises  §  142.15  to  reaffirm  the 
requirement  that  the  State  report 
violations  of  the  public  notification 
regulations  on  a  quarterly  basis  to  EPA. 

The  proposed  changes  to  the  primacy 
requirements  for  the  revised  public 
notification  rule  would  amend  both 
§§  142.10  and  142.16(a).  Under  the 
primacy  regulations,  a  State  is  required 
to  adopt,  as  a  condition  of  primacy,  a 
State  rule  that  is  no  less  stringent  than 
the  regulation  being  proposed  today. 
The  requirements  States  must  meet  to 
receive  primary  enforcement 
responsibility  ("primacy")  are  listed  in 
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§  142.10  and  requirements  to  revise  an 
approved  primacy  program  are  in 
§  142.12.  Under  §  142.10(b)(6)(v),  each 
State  with  primary  enforcement 
responsibility  must  adopt  and 
implement  adequate  procedures  to 
require  public  water  systems  to  give 
public  notice  that  is  no  less  stringent 
than  the  EPA  public  notification 
requirements.  Special  primacy 
requirements  unique  to  specific 
regulations  are  in  §  142.16.  The  special 
primacy  requirements  for  the  public 
notification  regulation  are  in  §  142.16(a). 

EPA  is  proposing  to  amend 
§  142.10(b)(6)(v)  to  replace  the  existing 
citation  with  the  new  public  notification 
citation  (40  CFR  Part  141.  Subpart  Q). 
The  proposed  change  to  §  142.16(a) 
would  delete  the  existing  language  and 
replace  it  with  a  new  section  comprised 
of  three  elements. 

First.  §  142.16(a)(1)  would  require 
primacy  States  to  submit  requests  for 
approval  of  a  revised  primacy  program 
adopting  the  new  public  notification 
requirements  under  40  CFR  Part  141. 
Subpart  Q.  States  will  have  two  years 
after  the  final  rule  is  published  in  the 
Federal  Register  to  submit  a  complete 
and  final  primacy  program  revision 
package  to  EPA,  unless  the  State 
requests  and  EPA  approves  an  extension 
of  up  to  two  additional  years. 

Second.  §  142.16(a)(2)  would  require 
that  States  establish,  as  part  of  their 
revised  primacy  program,  enforceable 
requirements  and  procedures  when  the 
State  opts  to  use  the  authority  under: 

•  f  141.201(a) — To  require  public 
water  systems  to  give  a  public  notice  for 
situations  other  than  those  listed  in 
Appendix  A,  where  the  State 
determines  that  the  situation  has 
significant  potential  for  serious  adverse 
effects  on  human  health; 

•  §  141.202(a) — ^To  require  public 
water  systems  to  give  a  Tier  1  public 
notice  (rather  than  a  Tier  2  or  Tier  3 
notice)  for  violations  or  situations  other 
than  those  listed  in  Appendix  A; 

•  3141.202(b)(3)— To  require  pubhc 
water  systems  to  comply  with 
additional  Tier  1  public  notification 
requirements  set  by  the  State 
subsequent  to  the  initial  24-hour  notice, 
as  a  result  of  their  consultation  with  the 
State  required  under  §  141.202(b)(2); 

•  §141.205/^aj— To  require  the  public 
water  systems  to  provide  a  Tier  2  public 
notice  (rather  than  Tier  3)  for 
monitoring  or  testing  procedure 
violations  specified  by  the  State; 

•  §  141.203(b)— To  grant  public  water 
systems  an  extension  of  time  (up  to 
three  months)  for  distributing  the  Tier  2 
public  notice,  for  specific  circumstances 
defined  in  the  State's  primacy  program; 


•  §  141.203(b)— To  require  a  different 
repeat  notice  frequency  for  the  Tier  2 
public  notice  (to  be  no  less  frequent 
than  once  per  year),  for  specific 
circumstances  defined  in  the  State's 
primacy  progremi;  and 

•  §§  141.203(c)  and  141.204(c)— To 
require  a  different  form  and  manner  of 
delivery  for  Tier  2  and  3  public  notices. 

Third,  §  142.16(a)(3)  would  allow  the 
State  to  establish,  by  rule,  alternative 
public  notification  requirements  from 
those  established  in  the  rule  being 
proposed  today.  Section  142.16(a)(3) 
incorporates  language  in  §  1414(c)(2)(B) 
of  the  SDWA.  as  amended  in  1996, 
defining  the  alternative  program.  Under 
this  section,  a  State  may  develop  an 
alternative  program  with  respect  to  the 
form  and  content  of  the  notice,  as  long 
as  the  program  contains  the  same 
amoimt  and  type  of  information.  EPA  is 
proposing  to  interpret  the  "no  less 
stringent"  standard  of  EPA's  primacy 
regulations  as  requiring  States  to 
maintain  the  same  type  and  amount  of 
information  as  EPA's  rule.  The  State 
alternative  public  notification  program 
would  have  to  be  approved  by  EPA  as 
part  of  the  process  established  under  the 
primacy  rule  to  review  revisions  to 
approved  primacy  programs. 

EPA  is  requesting  comment  on  the 
proposed  requirements  States  would 
have  to  follow  to  develop  the  approved 
primacy  program  revision  and  on  other 
changes  to  the  State  record  keeping  and 
reporting  requirements  related  to  the 
public  notification  rule.  EPA  is  also 
requesting  comment  on  the  proposed 
interpretation  of  the  primacy  standard 
to  be  applied  for  review  of  State 
alternative  programs. 

V.  Relationship  of  Public  Notification 
Regulation  to  Consumer  Confidence 
Report  (CCR)  Regulation 

The  rule  being  proposed  today  would 
be  closely  related  to  the  Consumer 
Confidence  Report  (CCR)  regulation 
promulgated  in  August,  1998  [63  FR 
44511  (August  19,  1998)].  In  developing 
the  proposal  for  the  public  notification 
rule,  EPA  identified  provisions  of  both 
rules  that  either  overlap  or  need  to  be 
consistent.  The  proposed  rule  has  used 
identical  language  from  the  CCR  rule 
where  there  was  an  overlap,  deferred  to 
the  CCR  process  where  the  public 
notification  objectives  could  be 
effectively  accomplished  through  the 
CCR,  and  othenvise  used  language 
consistent  with  the  CCR  when  it  was 
appropriate. 

•  Health  Effects  Language 

(§  141.205(d)(1),  Appendix  B).  Language 
on  health  effects  of  violations  is 
required  both  for  the  CCR  and  public 
notification.  EPA  is  proposing  that  the 


health  effects  language  for  the  public 
notice  would  be  identical  to  the 
language  in  the  CCR  (§  141.153(d)(6^, 
Appendix  C). 

•  Use  of  CCR  for  Some  Public  Notices 
(§  141.204(d)).  The  armual  CCR  requires 
an  annual  sununary  of  all  violations  that 
have  occurred  in  the  last  year 

(§  141.153(f)).  EPA  is  proposing  today 
that  community  water  systems,  at  their 
option,  use  the  Consumer  Confidence 
Report  as  the  mechanism  to  notify  their 
customers  of  any  or  all  Tier  3  violations 
as  long  as  those  violations  occiured 
within  the  last  12  months  (see 
discussion  in  part  rV(H)  above).  EPA  is 
also  proposing  that  public  water 
systems  not  required  to  distribute  a  CCR 
consider  an  aiuiual  report  of  all  their 
Tier  3  violations  or  variance  or 
exemptions,  in  lieu  of  individual  public 
notices.  In  all  cases,  the  CCR  or  other 
aimual  report  would  have  to  follow  the 
requirements  of  the  public  notice  rule  to 
be  used  for  this  purpose. 

•  State  Primacy  Requirements 

(§  142.216(a)).  Both  the  CCR  and  the 
public  notice  regulations  must  be 
adopted  by  the  State  as  a  condition  of 
primacy.  EPA  is  proposing  today  that 
the  standards  and  process  for  primacy 
approval  for  the  public  notification  rule 
would  follow  the  same  requirements 
contained  in  the  CCR  rule  (§  142.16(f)). 

•  Notice  of  the  Availability  of  the 
Results  of  Unregulated  Contaminant 
Monitoring  §  141.207).  The  1996  SDWA 
amendments  for  both  the  CCR  and 
public  notification  contained  provisions 
related  to  giving  notice  of  the  results  of 
unregulated  contaminant  monitoring 
required  by  EPA.  The  CCR  provision 
makes  such  reporting  mandatory 

(§  141.153(d)  and  (e)).  The  public  notice 
provision  (§  1414(c)(2)(E))  requires  such 
reporting  at  the  option  of  the  EPA 
Administrator.  EPA  is  proposing  today 
to  defer  to  the  requirement  that  such 
information  be  included  in  the  aimual 
CCR  for  community  water  systems.  EPA 
is  also  proposing  today  to  continue 
(with  some  revisions)  to  require  that 
commimity  water  systems  give  notice  of 
the  availability  of  the  results  of  the 
uiuegulated  contaminant  monitoring 
now  required  under  §  141.35. 

•  Certification  by  PWS  That  Public 
Notification  Requirements  Are  Met 

(§  141.31(d)).  The  proposed  rule  would 
add  a  new  requirement  that  public 
water  systems  submit  a  letter  to  the 
primacy  agency  certifying  that  all 
requirements  have  been  met.  This 
would  be  consistent  with  the 
certification  requirement  in  the  CCR 
regulation  (§  141.155(c)). 

•  Use  of  Multilingual  Notices 

(§  141.205(c)(2)}.  The  CCR  regulation 
requires  that  in  communities  with  a 
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large  pi  )pulation  of  non-English 
speakiiig  residents,  as  determined  by  the 
primacy  agency,  the  report  must  contain 
information  in  the  appropriate 
language(s)  regarding  the  importance  of 
the  not  ce  or  contain  a  telephone 
numbei  or  address  where  persons 
served  inay  contact  the  water  system  to 
obtain  A  translated  copy  of  the  notice  or 
to  requ(  sst  assistance  in  the  appropriate 
langua§  e.  The  proposed  public 
notification  would  be  identical  to  the 
provisi(  >n  in  the  CCR  rule 
(§  141.153(h)(3)). 

EPA  :  s  requesting  comment  on  the 
approac  h  in  the  proposed  rule  to  align 
the  public  notification  requirements 
with  the  parallel  requirements  in  the 
CCR  rule  for  the  six  areas  identified 
above  a  id  for  any  other  areas  that 
would  inake  compliance  with  the  two 
rules  mi  jre  effective  and  efficient. 

VI.  Req  test  for  Public  Comment  on 
Altemaiives  to  Proposal 

EPA  I  las  requested  comment 
through  Dut  this  preamble  on  the  various 
elemenl  s  of  the  regulation  proposed 
today.  E  PA  is  requesting  here  comments 
on  two  I  ipecific  options  that  are 
alternat  ve  approaches  to  what  is  being 
propose  d.  EPA  will  consider  comment 
on  thes(  two  alternative  options  to 
determi  le  the  final  rule  requirements. 

A.  Requ  [ring  Tier  2  Public  Notice  for 
Monitor  ing  and  Testing  Procedure 
Violatio  ns 

Durin » the  development  of  the 
propose  i  public  notice  requirements  for 
specific  violations,  several  options 
emergec  for  the  proper  placement  of 
monitor  ng  and  testing  procedure 
violatioi  IS.  Over  90  percent  of  all 
violatioi  is  of  National  Primary  Drinking 
Water  R  jgulations  are  monitoring  and 
testing  f  rocedure  violations.  These 
violations  range  in  severity  from  an 
adminis  xative  error  quickly  corrected  to 
failure  ti »  monitor  over  the  whole  year. 
EPA  is  f  roposing  that  the  public  notice 
for  all  monitoring  and  testing  procedure 
violations  follow  the  Tier  3  aimual 
notice  n  quirements,  unless  the  primacy 
agency  c  etermines  on  a  case-by-case 
basis  the  t  the  more  stringent  Tier  2 
notice  is  necessary.  EPA  believes  that 
Tier  3  n(  itices  are  appropriate  for  the 
vast  maj  jrity  of  monitoring  violations 
because  they  are  unlikely  to  result  in 
significant  health  threats.  Recognizing, 
that  in  some  cases  they  may 

such  a  threat,  EPA  is  providing 
flexibility  to  the  primacy  agency  to 
place  m(  nitoring  violations  in  Tier  2  (or 
even  in  '  'ier  1)  on  a  case-by-case  basis. 
EPA  is  c  jncemed  that  requiring  more 

notices  for  monitoring  and 


frequent 


testing  p  rocedure  violations  on  a  routine 


basis  may  dilute  the  effectiveness  of  the 
public  notification  process. 

Some  stakeholders  have  expressed 
concern  that  this  proposal  was  not 
sufficiently  protective  of  pubhc  health 
and  the  consumer's  right-to-know.  They 
argue  that  placing  all  monitoring  and 
testing  procedure  violations  in  Tier  3, 
even  though  the  primacy  agency  has  the 
option  to  place  them  in  a  higher  tier 
when  warranted,  may  in  some  cases 
increase  the  possibility  that  timely 
public  notices  for  serious  violations 
would  not  be  made.  In  cases  where 
inadequate  monitoring  disguises  MCL  or 
TT  violations,  the  lack  of  timely  notice 
may  pose  a  risk  to  public  health. 

EPA  is.  therefore,  requesting  comment 
on  an  alternative  to  the  proposal  that 
would  require  public  water  systems  to 
use  Tier  2  (rather  than  Tier  3)  public 
notice  for  monitoring  and  testing 
procedure  violations.  Under  this 
alternative  proposal,  primacy  agencies 
would  be  allowed,  by  rule,  to  designate 
some  or  all  monitoring  and  testing 
procedure  violations  as  Tier  3  rather 
than  Tier  2.  The  presumption  under  this 
alternative  is  that  the  violation  would 
require  a  Tier  2  notice  unless  the 
primacy  agency  decided  otherwise  (as 
part  of  its  approved  primacy  program). 
Another  option  would  be  to  allow  the 
primacy  agency  to  classify  monitoring 
and  testing  procedure  violations  as  Tier 
3  on  a  case-by-case  basis.  Both  the 
proposed  language  and  these 
alternatives  give  the  primacy  agency 
flexibility  to  tailor  the  public  notice  to 
the  seriousness  of  the  violation.  The 
difference  lies  in  what  the  default 
would  be  in  the  absence  of  action  by  the 
primacy  agency.  Because  EPA  believes 
that  Tier  3  is  appropriate  for  the  vast 
majority  of  monitoring  and  testing 
procedure  violations,  the  proposed  rule 
makes  Tier  3  the  default. 

Comments  are  requested  on  these 
alternative  proposals  for  determining 
the  proper  public  notice  tier  for 
monitoring  and  testing  procedure 
violations. 

B.  Giving  PWS  Flexibility  in  Method  of 
Delivery  of  Tier  2  and  3  Notices 

The  proposed  rule  would  require  that 
community  water  systems  mail  or 
directly  deliver  notices  to  bill-paying 
customers  (or  service  connections)  and 
use  any  other  method  reasonably 
calculated  to  reach  other  persons  if  they 
would  not  normally  be  reached  by  the 
mail  or  direct  delivery  requirement.  The 
proposed  rule  has  a  parallel  provision 
for  non-community  water  systems, 
allowing  posting  in  lieu  of  mail  or  hand 
delivery. 

EPA  discussed  this  provision  at 
length  with  the  various  stakeholder 


groups.  EPA  is  asking  for  comment  on 
an  alternative  to  the  proposed  language 
that  would  allow  the  public  water 
system  to  choose  from  a  longer  list  of 
possible  delivery  methods.  Unlike  the 
proposal,  the  alternative  would  not 
require  a  specific  method  to  be  used  by 
all  the  water  systems  (e.g.,  mail  or  direct 
delivery  by  all  community  water 
systems).  In  both  the  proposed  language 
and  this  alternative,  the  water  system's 
obligation  under  the  rule  would  be  the 
same:  to  take  steps  reasonably 
calculated  to  reach  all  persons  served. 

The  advantage  of  this  alternative  is 
that  it  gives  the  water  system  a  menu  of 
methods  to  choose  from  to  reach  all 
persons  served,  which  encourages 
creative  and  more  efficient  solutions 
than  possible  under  the  proposal.  It 
recognizes  the  need  to  tailor  the 
methods  of  delivery  used  to  the  specific 
situation.  The  disadvantage  is  that  it 
sets  a  less  precise  regulatory  obligation 
that  may  lead  to  inadequate  compliance 
with  the  intent  of  the  public  notice 
provision.  It  may  also  be  more  difficult 
for  EPA  and  the  States  to  enforce  this 
less  precise  requirement. 

EPA  is  requesting  comment  on  this 
alternative  to  the  language  in  the 
proposal  for  delivering  Tier  2  and  Tier 
3  notices.  If  the  alternative  is  chosen  in 
the  final  rule,  what  optional  methods 
should  EPA  include  in  the  regulatory 
list  of  acceptable  delivery  methods? 

VII.  Cost  of  Rule 

EPA  has  estimated  the  costs  for  both 
public  water  systems,  which  must 
comply  with  the  requirements  of  the 
proposed  public  notification  rule,  and 
the  State  primacy  agencies,  which  must 
implement  the  new  requirements  on 
behalf  of  EPA. 

For  public  water  systems,  the 
estimated  costs  of  complying  with  the 
new  regulation  are  divided  into  three 
component  activities:  notice  preparation 
costs,  notice  distribution  costs,  and 
costs  of  repeat  notices.  Only  public 
water  systems  with  a  violation  or  other 
situation  requiring  a  public  notice  incur 
costs  under  this  rule.  Notice  preparation 
costs  include  those  costs  that  a  public 
water  system  must  incur  to  comply  with 
the  requirements  regardless  of  how 
many  copies  of  the  notice  it  must 
deliver.  "These  costs  include  the  labor 
hour  costs  associated  with  becoming 
familiar  with  the  requirements  for  the 
notice,  collecting  data  regarding 
monitoring  results  and  the  violation, 
consulting  with  the  primacy  agency 
(when  necessary),  preparing  the 
technical  content  of  the  public 
notification  in  a  format  suitable  for 
distribution,  identifying  the  recipients 
of  the  notice,  and  providing  instructions 
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about  production  of  the  notice.  Notice 
distribution  costs  are  costs  that  increase 
or  decrease  along  with  the  number  of 
public  notices  to  be  delivered.  These 
costs  include  costs  of  producing  the 
reports  (costs  of  paper,  photocopying  or 
printing,  and  labels),  postage  costs  when 
the  notice  is  mailed,  costs  of  a  notice  in 
a  newspaper  when  necessary,  costs  of 
posting  notices  in  specified  locations, 
and  other  labor  hour  costs  of  producing 
and  delivering  the  notices.  Repeat 


notice  costs  involve  only  the  costs  of 
delivering  a  second  copy  of  the  notice, 
if  the  violation  is  not  corrected  within 
the  specified  time  period. 

For  primacy  agencies,  the  estimated 
incremental  costs  of  implementing  the 
new  requirements  are  also  divided  into 
three  components:  costs  of  consulting 
with  public  water  systems  to  clarify 
notice  requirements  on  a  case-by-case 
basis;  costs  of  receiving  and  reviewing 
the  public  water  system  compliance 


certification  and  copies  of  the  notices; 
and  costs  of  filing  and  maintaining  the 
public  notification  records. 

Table  C  provides  a  summary  of  the 
estimated  total  dollar  and  hour  costs  to 
public  water  systems  and  to  the  State 
primacy  agencies.  The  pubUc  water 
system  costs  are  broken  out  by  size  of 
the  system.  The  combined  total  cost  per 
year  to  both  the  PWS  and  the  primacy 
agencies  is  $17,956,117.  The  combined 
total  burden  hours  are  972,107. 


Table  C— ^Average  Annual  Cost  and  Labor  Hours  for  Public  Water  Systems  and  Primacy  agencies 


Summary  table 


Public  Water  Systems  (PWS): 

PWS  serving  25-500 

PWS  serving  501-3,300 

PWS  serving  3,301-10,000 
PWS  sen/.  10,001-100,000 
PWS  serving  over  100,000  . 

Totals  for  PWS: 


State  Primacy  Agencies 


Totals 


Total  cost 
per  year ' 

(1) 


$6,867,175 
1.804,545 
1,266,782 
2,614,813 
3,837,948 


16,391,263 


1,564,854 


17,956,117 


Total  labor 
hours 

(2) 


686,718 

146,732 

36,718 

36,186 

4,634 


910,987 


61,120 


972,107 


Numt)er  of 
systems  in 
violation  ^ 

(3) 


40,467 

4,473 

912 

667 

53 


46,572 


56  primacy 
agencies. 


Labor  hours 

per  system 

(2)/(3) 

(4) 


16.97 
32.80 
40.26 
54.25 
87.42 


19.56 


1,091.0 

txxjrs  per 

primacy 

agency. 


Cost  per 
system 
(1)/(3) 

(5) 


$169.70 

403.43 

1,389.02 

3,920.26 

72,414.11 


351.96 


$27,944.00 

per  primacy 

agency. 


^  Costs  include  both  labor  hour  costs  and  O&M  costs. 

2 Table  C-4,  PWS  (and  Pop.)  in  Violation  by  System  Size,  National  Public  Water  System  Supervision  Program,  Draft  Compliance  Report,  FY 
1996,  data  for  FY  1996.  /  r  -»  k  k-  . 


The  Agency  estimates  that  the  annual 
cost  to  all  public  water  systems  with 
one  or  more  violations  during  the  year 
is  $16,391,263,  including  the  costs  for 
910,987  labor  hours  and  the  costs  for 
postage  and  other  related  OSeM  costs. 
This  is  an  average  annual  cost  of 
$351.96  for  the  46,572  public  water 
systems  required  to  comply  with  the 
public  notice  requirements  because  they 
had  one  or  more  violations  during  the 
year.  As  shown  in  Table  C,  per  system 
costs  and  labor  hours  vary  most 
significantly  by  size  of  the  water  system: 

•  The  dollar  costs  include  both  labor 
hour  costs  and  non-labor  costs.  The 
non-labor  costs  incurred  are  principally 
to  cover  costs  of  the  postage  to  mail  the 
notice.  Because  the  cost  of  distribution 
varies  directly  with  the  number  of 
persons  served,  the  cost  per  water 
system  for  the  large  and  very  large  water 
systems  is  many  times  higher  than  the 
cost  per  water  system  for  small  and  very 
small  systems  (e.g.,  $169.70  per  system 
serving  less  than  500  people  vs. 
$72,414.11  per  system  serving  over 
100,000). 

•  The  labor  hours  vary  by  both  the 
type  and  size  of  the  water  system.  For 
example,  a  non-community  water 


system  may  post  the  notice,  a 
significantly  lower  labor  hour  burden 
than  preparing  a  mailing  or  hand 
delivering  the  notice.  System  size  also 
makes  a  significant  difference  in  total 
labor  costs.  The  labor  estimated  to 
prepare  and  distribute  the  notice  for  a 
very  small  system  is  14.7  hoiu"s.  For 
very  large  systems,  the  labor  hour 
estimate  is  90.8  hours,  more  than  six 
times  the  rate  estimated  for  the  very 
small  systems. 

The  Agency  estimates  the  annual 
primacy  agency  costs  and  labor  hours  to 
be  $1,564,854,  and  61,120  hours.  The 
average  annual  cost  per  primacy  agency 
is  estimated  at  $27,944  per  primacy 
agency  ($1,564,854  divided  by  56)  and  * 
the  aimual  labor  hours  per  primacy 
agency  are  estimated  at  1,091  hours  per 
primacy  agency  (61,120  divided  by  56). 
This  does  not  include  the  costs  to  EPA 
of  implementing  this  regulation  where 
EPA  directly  implements  the  regulatory 
program  on  Indian  lands. 

The  paperwork  burden  associated 
with  the  existing  public  notification 
requirements  in  40  CFR  Part  141.32  is 
currently  included  in  the  baseline 
drinking  water  ICR  (OMB  Control  No. 
2040-0090,  EPA  ICR  #270.39).  The 


estimated  biuden  imder  ICR  #270.39  is 
955,191  hours,  and  the  costs  are 
$21,969,393.  This  is  the  estimated  cost 
to  pubhc  water  systems  only,  as  the 
approved  ICR  did  not  include  any 
incremental  costs  to  the  primacy 
agencies. 

To  estimate  the  change  in  the  burden 
under  the  proposed  rule  to  public  water 
systems,  EPA  re-calculated  the  biuden 
numbers  under  the  current  rule  to 
provide  a  common  basis  for  comparing 
the  existing  rule  with  the  proposed  rule. 
The  existing  ICR  estimate  could  not  be 
used  as  the  basis  of  comparison  because 
it  used  different  lower  external  cost  and 
workload  assiunptions.  First,  the  cost 
assumptions  in  the  current  ICR  used 
different  postage  and  labor  rates. 
Second,  the  current  ICR  assiunes 
different  violation  levels  than  the 
proposed  ICR.  Third,  some  activities, 
such  as  repeat  notices,  were  omitted 
fi-om  the  current  estimate. 

The  combined  changes  in  burden  and 
cost  to  both  primacy  agencies  and 
PWSs,  based  on  comparing  the 
proposed  rule  estimate  to  the  adjusted 
current  rule  estimate,  are  shown  in  the 
table  below: 
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Buf^DEN  AND  Cost  Estimates  Under  the  Current  and  Proposed  Rules  (for  PWSs  and  Primacy  Agencies) 

[Rounded  to  Nearest  10,000  for  Burden  Hours  and  Nearest  $100,000  for  Costj 


Burden 
Cost  ... 


Current  rule 
(Re-cal- 
culated) ^ 


Proposed  rule 
ICR 


1 ,200,000 
$27,000,000 


970,000 
$17,900,000 


Decrease 


230,000 
$9,100,000 


Percent 
change 


19.2 
33.7 


'  To  rr  ake  the  current  aile  estimate  and  proposed  aile  estimate  comparable,  the  current  rule  estimate  is  adjusted  to  be  the  sum  of  the  costs 
under  th^  proposed  rule  plus  the  estimated  cost  savings  that  will  be  realized  under  the  proposed  rule. 


Two  programmatic  changes  associated 
with  the  proposed  rule  account  for  the 
bulk  of  the  reduction  in  burden  and  cost 
estimates  from  the  current  rule. 

•  The  proposed  rule  changes  both  the 
timing  4nd  method  of  delivery  options 
for  Tier  3  violations — 
— The  f  roposed  rule  would  require 
notici !  within  one  year  after  the 
occui  rence  of  the  violation  rather  than 
withii  three  months,  as  required  by 
the  current  rule.  Systems  with 
moni  oring  and  testing  procedure 
violations  occurring  several  times 
throu  jhout  the  year  are  able  under  the 
propc  sed  rule  to  consolidate  their 
notic(  !S  into  one  annual  notice.  The 
current  rule  limits  the  PWS's  ability 
to  coiabine  multiple  violations  into  a 
single  notice  to  those  occurring 
withi  1  the  prior  three  months.  For 
estim  iting  the  burden  reduction  from 
this  c  lange,  EPA  assumes  that,  under 
the  ex  irent  rule,  systems  with 
violal  ions  send  out  an  average  of  1.5 
notic(  IS  per  year. 
— The  proposed  rule  allows  community 
water  systems  to  meet  the  public 
notic«  I  requirements  for  Tier  3  through 
the  ej  isting  Consumer  Confidence 
Report  (CCR).  Tier  3  violations  are 
prima  rily  monitoring  or  testing 
proce  lure  violations.  Systems  that 
woulc  otherwise  incur  a  large  labor 
burde  n  and  postage  burden  for 
distril  luting  a  mail  notice  and  paying 
for  a  newspaper  notice  will  be  able  to 
insert  the  text  of  the  notice  into  the 
CCR  and  incur  no  additional  costs. 
EPA  e  stimates  that  half  of  all 
comn  unity  water  systems  serving  less 
than  1  0,000  and  all  community 
systeris  serving  more  than  10,000  will 
use  th  e  CCR  for  Tier  3  notices. 
— The  e:  itimated  burden  reduction  for 
the  pi  sposed  changes  to  the  timing 
and  a  ethod  of  delivery  for  Tier  3 
notices  is  approximately  210,000 
hours  (17.5  percent)  and  the  cost 
reduc  ion  is  approximately 
$6,501  (.000  (24.1  percent). 
•  The  proposed  rule  changes  the 
requirec  methods  of  delivery  for  Tiers  1 
and  2  ndtices.  The  existing  rule  requires 
both  newspaper  and  mail  delivery  for 
all  tiers,  although  the  primacy  agency 


may  waive  the  mail  requirement  if  it 
determines  the  violation  has  been 
resolved  within  a  given  time.  Those 
systems  for  whom  no  newspaper  ouUet 
is  available  are  allowed  to  hand  deliver 
or  post  instead  of  mailing  and  using  the 
newspaper.  Under  the  current  rule, 
systems  with  Tier  1  violations  must  also 
issue  a  notice  via  television  or  radio. 
The  proposed  rule  requires  only  one 
method  of  delivery  for  Tier  2 — mail  or 
hand  delivery  (or  posting  for  non- 
conmiunity  systems).  The  burden 
reduction  for  Tier  2  is  small,  because  it 
eliminates  only  newspaper  notices, 
which  are  estimated  to  take  only  1  hour 
of  labor.  For  Tier  1 ,  however,  systems 
will  have  the  option  of  issuing  the 
notice  via  electronic  media,  hand 
delivery,  or  posting.  The  burden 
reduction  resulting  from  the  change  in 
the  Tier  1  and  Tier  2  method  of  delivery 
requirements  in  the  proposed  rule 
would  be  approximately  20,000  hours 
(1.7  percent),  and  the  cost  reduction 
would  be  $2,600,000  (9.6  percent). 

The  estimated  total  savings  resulting 
from  the  above  changes  to  the 
requirements  in  the  proposed  rule  are 
approximately  230.000  hours  (19.2 
percent)  and  $9,100,000  (33.7  percent). 

Several  caveats  should  be  borne  in 
mind  in  interpreting  these  cost 
estimates.  A  number  of  costs  have  been 
omitted  from  the  estimates.  These 
include  costs  for  Tier  1  notices  for 
waterbome  disease  outbreaks  or  other 
situations  determined  by  the  primacy 
agency  to  have  the  potential  for  serious 
adverse  health  impacts  as  a  result  of 
short-term  exposure,  costs  for  repeat 
notices  for  fecal  coliform  violations, 
costs  for  notices  on  the  availability  of 
unregulated  contaminant  monitoring 
results  for  systems  that  would  not 
otherwise  have  to  prepare  an  annual 
notice,  costs  for  stuffing  notices  into 
bills,  costs  for  air  time  on  broadcast 
media  if  they  refuse  to  run  adequate 
notices  as  public  service 
announcements,  costs  for  notices  that 
cannot  be  included  in  CCRs  or  customer 
bills  because  the  required  time  frames 
preclude  it,  costs  for  notices  associated 
with  the  recently  promulgated  Stage  1 
Disinfectants/Disinfection  Byproducts 


(D/DBP)  rule  and  the  Interim  Enhanced 
Surface  Water  Treatment  Rule 
(lESWTR),  and  costs  to  States  associated 
with  adopting  primacy  regulations  to 
implement  the  new  public  notification 
requirements.  EPA  is  continuing  to 
refine  its  cost  estimates  and  will 
incorporate  as  many  of  these  costs  as 
possible  into  its  economic  analysis  for 
the  final  rule. 

Most  of  these  costs  have  been  omitted 
from  the  analysis  for  the  proposed  rule 
because  they  are  not  expected  to  be 
large  and  would  not  significantly 
change  the  bottom  line  cost  and  burden 
estimates.  However,  the  public 
notification  costs  associated  with 
violations  of  the  D/DBP  rule  and  the 
lESWTR  may  be  significant.  These  rules 
contain  a  nimiber  of  new  standards  as 
well  as  significant  new  monitoring 
requirements,  and  will  require  a 
significant  capital  investment  from 
some  systems.  Because  these  two  rules 
have  not  yet  gone  into  effect,  EPA  has 
omitted  the  cost  estimates  for  the 
proposed  public  notification  rule.  EPA 
does  not  currentiy  have  any  basis  on 
which  to  project  the  annual  number  of 
violations  requiring  a  public  notice. 
However,  EPA  recognizes  that  meeting 
the  public  notification  requirements  for 
these  new  rules  could  raise  the  costs  of 
the  current  and  proposed  public 
notification  rule  significantly. 

In  considering  the  burden  and  cost 
reduction  for  the  proposed  rule  relative 
to  the  current  requirements,  it  is 
important  to  keep  in  mind  that  this 
comparison  is  based  on  assuming  full 
compliance  with  both  rules.  In  fact,  as 
documented  in  the  GAO  report,  there 
has  been  widespread  non-compliance 
with  the  current  requirements.  EPA 
expects  that  by  clarifying  and 
streamlining  these  requirements,  the 
proposed  rule  will  result  in  a 
significantly  higher  level  of  compliance. 
To  the  extent  that  this  occurs,  there  will 
also  be  an  increase  in  State  and  water 
system  resources  devoted  to  public 
notification,  despite  the  savings 
estimated  here  because  of  the 
streamlined  rule  that  is  being  proposed. 
On  the  other  hand,  for  those  systems 
that  have  been  complying  with  public 
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notice  requirements  all  along,  the 
proposed  rule  may  result  in  genuine 
cost  and  burden  savings. 

For  more  information  about  the  costs 
of  the  rule  and  how  EPA  developed  the 
estimates,  see  the  Supporting  Statement 
for  the  EPA  Information  Collection 
Request  OCR  #1898.01)  and  the 
Regulatory  Flexibility  Screening 
Analysis  that  EPA  submitted  for  0MB 
approval.  EPA  is  requesting  comment 
on  its  cost  estimates  and  methodology. 

Vm.  Other  Administrative 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  or  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  the  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  the  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
EPA  generally  is  required  to  conduct  a 
regulatory  flexibility  analysis  describing 
the  impact  of  the  regulatory  action  on 
small  entities  as  part  of  rulemaking. 
However,  under  section  605(b)  of  the 
RFA,  if  EPA  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  EPA  is  not  required  to  prepare 
a  regulatory  flexibility  analysis. 


Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

There  are  three  types  of  small  entities 
under  the  RFA: 

•  A  "small  business"  is  any  small 
business  concern  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field  as  defined  by  the  Small 
Business  Act  (15  U.S.C.  632).  Public 
water  systems  within  this  category 
include  privately  owned  community 
water  systems,  mobile  home  parks,  and 
day  care  centers. 

•  A  "small  organization"  is  any  not- 
for-profit  enterprise  that  is 
independently  owned  and  operated  and 
not  dominant  in  its  field.  Examples  of 
water  systems  that  are  small 
organizations  are  churches,  schools,  and 
homeowners  associations. 

•  A  "small  governmental 
jurisdiction"  includes  cities,  counties, 
towns,  school  districts  or  special 
districts  with  populations  of  less  than 
50.000  (5  U.S.C.  601). 

For  this  analysis,  EPA  selected 
systems  serving  10,000  or  fewer  persons 
as  the  criterion  for  small  water  systems 
and  therefore  as  the  definition  of  small 
entity  for  the  purposes  of  the  RFA  as 
amended  by  SBREFA.  This  is  the  cut-off 
level  specified  by  Congress  in  the  1996 
Amendments  to  the  Safe  Drinking  Water 
Act  for  small  system  flexibility 
provisions.  Because  this  definition  does 
not  correspond  to  the  definitions  of 
"small"  for  small  businesses, 
governments,  and  non-profit 
organizations  previously  established 
under  the  RFA,  EPA  requested  comment 
on  an  alternative  definition  of  "small 
entity"  in  the  Preamble  to  the  proposed 
Consumer  Confidence  Report  (CCR) 
regulation  (63  FR  7620,  February  13. 
1998).  Comments  showed  that 
stakeholders  support  the  proposed 
alternative  definition.  EPA  also 
consulted  with  the  SBA  Office  of 
Advocacy  on  the  definition  as  it  relates 
to  small  businesses.  In  the  preamble  to 
the  final  CCR  regulation  (63  FR  44511. 
August  19,  1998),  EPA  stated  its  intent 
to  establish  this  alternative  definition 
for  regulatory  flexibility  assessments 
imder  the  RFA  for  all  drinking  water 
regulations  and  has  thus  used  it  for  this 
public  notification  rulemaking.  Further 
information  supporting  this  certification 
is  available  in  die  public  docket  for  this 
rule. 

The  basis  for  the  Administrator's 
certification  is  as  follows:  the 
annualized  compliance  costs  of  the  rule 
represent  less  than  one  percent  of 
aimual  sales  for  small  businesses  and 


less  than  one  percent  of  aimual 
operating  revenues  for  small 
government  entities.  The  analyses 
supporting  this  certification  are 
contained  in  the  "Regulatory  Flexibility 
Screening  Analysis"  prepared  for  this 
proposed  rule.  Each  analysis  compared 
the  average  estimated  per-system 
compliance  costs  associated  with  the 
proposed  regulation  with  the  average 
estimated  per-system  revenues  or 
expenditures. 

The  first  analysis,  using  existing  data, 
categorized  systems  as  small  businesses, 
small  governments,  and  small 
organizations.  Within  these  categories, 
EPA  subdivided  the  entity  categories 
into  three  size  range  categories:  those 
systems  serving  25-500  people;  those 
systems  serving  501-3,300  people;  and 
those  serving  3,301-10,000  people.  The 
analysis  was  completed  for  each  of  the 
small  entity  types  and  sizes.  The 
existing  data  included  only  CWSs  and 
NTNCWSs.  TWSs  were  excluded 
because  no  data  were  available  for  them 
on  entity  type.  The  resulting  ratios 
ranged  from  less  than  0.01  percent  for 
small  organization  water  systems 
serving  500  or  more  persons  to  0.20 
percent  for  small  government  systems 
serving  25  to  500  persons. 

The  second  analysis  categorized 
systems  by  svstem  type  (i.e.,  CWS, 
NTNCWS',  and  TWS),  using  die  same 
three  size  categories  as  the  first  analysis. 
The  resulting  ratios  ranged  from  less 
than  0.01  percent  for  non-transient  non- 
community  water  systems  serving  less 
than  500  persons  to  0.36  percent  for 
transient  non-community  water  systems 
serving  3,301-10,000  persons. 

All  system  types  and  system  size 
categories  are  well  below  a  1  percent 
impact  on  average.  This  methodology 
obscures  to  some  extent  the  potential  for 
impact  on  individual  systems.  For 
example,  the  average  revenue  for  a  CWS 
in  the  25-500  size  range  is  estimated  at 
$93,743  while  the  average  compliance 
cost  is  estimated  at  $183,  or  0.20  percent 
of  average  revenue.  Many  systems  in 
this  size  range  have  lower  revenues, 
however,  and  if  they  had  several 
violations  in  one  year  coidd  have  higher 
compliance  costs.  Thus,  many 
individual  systems  may  experience 
compliance  costs  higher  than  0.20 
percent  of  revenue. 

Even  so,  EPA  believes  these  potential 
costs  are  imlikely  to  represent  a 
significant  adverse  economic  impact  for 
more  than  a  handful  of  systems.  The 
proposed  rule  would  reduce  the  costs  of 
implementation  currently  required  for 
all  public  water  systems  imder  the 
existing  public  notification  rule,  even 
though  (as  discussed  in  Part  VII)  as  a 
practical  matter  the  actual  costs 
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incurre  d  will  likely  increase  for  water 
system!  not  complying  with  the  current 
public ;  lotification  regulations. 

Sine*  the  Administrator  is  certifying 
this  rul  J,  the  Agency  did  not  prepare  an 
RFA.  NBvertheless,  the  Agency  has 
conduc  ted  outreach  to  address  the 
small-eptitv'  impacts  that  do  exist  and  to 
gather  information.  The  Agency  also  has 
striictui  ed  the  rule  to  avoid  significant 
impact!  on  a  substantial  number  of 
small  ei  itities  by  providing  flexibility  to 
public  1  vater  systems  on  the  method  of 
deliver '  of  the  public  notice  and  by 
offering  all  public  water  systems  the 
opportunity  to  use  an  annual  report  of 
violations  in  lieu  of  individual  Tier  3 
noticesJ  In  addition,  all  conununity 
water  systems  are  encouraged  to  use  the 
CCR  to  pieet  the  requirements  of  the 
public  ootice  rule  wherever  appropriate. 
(Note  tl^at  to  use  the  CCR,  many  small 
system^  woxild  have  to  distribute  their 
CCR  mqre  widely  to  meet  the  public 
notification  distribution  requirements.) 
FinallyJ  small  community  water  systems 
and  all  pon-community  water  systems 
d  deliver  or  post  the  notice  in 
lailing,  reducing  substantially 
rail  cost  of  compliance  with 


may  h 
heu  of 
their  o 
this  mil 


C.  Paperwork  Reduction  Act 

The  iiiormation  collection 
requirements  in  this  proposed  rule  have 
been  supmitted  for  approval  to  the 
Office  df  Management  and  Budget 
(OMB)  mnder  the  Paperwork  Reduction 
Act,  44  JLJ-S.C.  3501  et  seq.  An 
Informaltion  Collection  Request  (ICR) 
docimiant  has  been  prepared  by  EPA 
(ICR  No[  1898.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OP 
Regulati)ry  Information  Division,  U.S. 
Environlmental  Protection  Agency 
(2137),  401  M  Street  SW,  Washington, 
DC  204^0,  by  E-mail  at 
farmerAandy@epa.gov.  or  by  calling 
(202)  280-2740.  The  supporting 
statement  for  the  ICR  is  available  for 
review  tom  the  EPA  Docket  for  this 
rule,  titled:  "Supporting  Statement  for 
EPA  Information  Collection  Request 
NimibeJ  #1898.01,  Public  Water  System 
Supervision  Program  Public  Notification 
Requirements."  A  copy  may  also  be 
downloided  off  the  Internet  at  http:// 
www.epa.gov/icr.  The  information 
requirei^ents  are  not  effective  until 
OMB  approves  them. 

This  information  is  being  collected  in 
order  to  fulfill  the  statutory 
requireipents  of  section  114(c)(4)  of  the 
Safe  Drihking  Water  Act  Amendments 
(SDWAl  of  1996  (Public  Law  104-182) 
enactedJAugust  6,  1996.  Public  notice  of 
violations  is  an  integral  part  of  a  number 
of  public  health  protection  and 
consiunfer  right-to-know  provisions  of 


the  1996  SDWA  amendments.  The 
public  notification  requirement  is  one  of 
six  interrelated  provisions  now 
included  in  the  SDWA  related  to 
providing  information  to  the  public. 
Responses  are  mandatory.  None  of  the 
information  submitted  under  the 
proposed  rule  is  confidential  business 
information. 

The  burden  to  public  water  systems  is 
based  on  the  cost  of  the  rule  discussed 
under  Section  VII  of  the  Preamble. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  Agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  way  to  comply  with  any 
previous  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  total  annual  burden  to  both 
public  water  systems  and  primacy 
agencies  is  972,107  hours  at  an  annual 
cost  of  $17,956,117.  The  cost  estimate 
includes  both  the  labor  hour  costs  and 
the  O&M  costs  of  implementing  the  rule. 

The  annual  burden  to  public  water 
systems  of  meeting  the  requirements  of 
the  revised  public  notification  rule  is 
910,987  hours  at  an  annual  cost  of 
$16,391,263.  The  burden  estimate  is  the 
sum  of  the  costs  of  three  component 
activities:  notice  preparation  costs; 
notice  distribution  costs;  and  costs  of 
repeat  notices.  The  costs  to  the  public 
water  systems  include  labor  and  non- 
labor  costs,  such  as  the  costs  of  postage 
to  mail  the  public  notices  where 
required.  Public  water  systems  are 
required  to  comply  writh  the  public 
notification  rule  if  they  have  one  or 
more  violations  of  National  Primary 
Drinking  Water  Regulations  (NPDWR)  or 
have  other  situations  requiring  a  public 
notice.  The  number  of  public  water 
systems  estimated  to  have  violations  on 
an  annual  basis  is  46,572.  The  aimual 
average  burden  per  public  water  system 
violating  one  or  more  drinking  water 
standards  is  $351.96  and  19.6  hours. 

The  annual  burden  to  primacy 
agencies  of  implementing  the  new 
public  notification  regulations  is  61.120 
hours  at  an  annual  cost  of  $1,564,854. 
The  burden  estimate  is  also  the  sum  of 
three  component  activities:  costs  of 
consulting  with  public  water  systems; 


costs  of  receiving  and  reviewing  the 
compliance  certification  and  notice 
copies  received  from  the  public  water 
system;  and  the  costs  of  filing  and 
maintaining  the  public  water  system 
notification  records.  The  costs  to  the 
primacy  agency  include  labor  costs 
only.  Primacy  agencies  are  required  to 
adopt  and  implement  the  new  public 
notification  regiUation  as  a  condition  of 
maintaining  primacy.  (Note  that  the 
burden  to  the  state  for  adopting  the 
regulation  has  not  been  included  in  the 
draft  ICR  but  will  be  included  in  the  ICR 
for  the  final  rule.)  Fifty-six  States  and 
Territories  currently  have  primacy 
under  the  Safe  Drinking  Water  Act.  EPA 
directly  implements  the  regulatory 
program  in  Wyoming,  Washington,  D.C., 
and  the  Indian  Lands.  The  average 
annual  burden  for  each  of  the  56  States 
and  Territories  with  primacy  to 
implement  the  proposed  public 
notification  rule  is  $27,944  and  1,091 
hours  per  primacy  agency. 

The  paperwork  burden  associated 
with  the  existing  public  notification 
requirements  in  40  CFR  141.32  is 
currently  included  in  the  baseline 
drinking  water  ICR  (OMB  Control  No. 
2040-0090,  EPA  ICR  #270.39).  The 
estimated  burden  imder  ICR  #270.39  is 
955,191  hours,  and  $21,969,393.  This  is 
the  estimated  cost  to  public  water 
systems  only,  as  the  approved  ICR  did 
not  include  any  incremental  costs  to  the 
primacy  agencies. 

To  estimate  the  change  in  the  burden 
under  the  proposed  rule  to  public  water 
systems,  EPA  re-calculated  the  biuden 
numbers  under  the  current  rule  to 
provide  a  conunon  basis  to  compare  the 
existing  rule  with  the  proposed  rule. 
The  existing  ICR  estimate  could  not  be 
used  as  the  basis  of  comparison  because 
it  used  different  lower  external  cost  and 
workload  assimiptions. 

The  adjusted  burden  of  the  current 
rule  was  calculated  to  be  approximately 
1,200,000  bom's  and  the  adjusted  cost 
was  calcxdated  at  approximately 
$27,000,000.  The  burden  reduction, 
therefore,  under  the  proposed  rule 
would  be  approximately  230,000  hours 
(or  19.2  percent)  and  the  cost  reduction 
approximately  $9,100,000  (or  33.7 
percent).  Two  programmatic  changes 
associated  with  the  proposed  rule 
account  for  the  bulk  of  the  reduction  in 
burden  and  cost  estimates  from  the 
current  rule. 

•  The  proposed  rule  changes  both  the 
timing  and  method  of  delivery  options 
for  Tier  3  violations.  The  proposed  rule 
would  require  notice  within  one  year 
after  the  occurrence  of  the  violation 
rather  than  within  three  months,  as 
required  by  the  current  rule.  Systems 
with  monitoring  and  testing  procedure 
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violations  occurring  several  times 
throughout  the  year  are  able  under  the 
proposed  rule  to  consolidate  their 
notices  into  one  annual  notice.  The 
proposed  rule  would  also  allow 
community  water  systems  to  meet  the 
public  notice  requirements  for  Tier  3 
through  the  existing  Consumer 
Confidence  Report  (CCR).  Tier  3 
violations  are  primarily  monitoring  or 
testing  procediu^  violations.  EPA 
estimates  that  half  of  all  coirununity 
water  systems  serving  less  than  10,000 
and  all  community  systems  serving 
more  than  10,000  will  use  the  CCR  for 
Tier  3  notices.  The  estimated  burden 
reduction  for  the  proposed  changes  to 
the  timing  and  method  of  delivery  for 
Tier  3  notices  is  approximately  210,000 
hours  (17.5  percent)  and  the  cost 
reduction  is  approximately  $6,500,000 
(24.1  percent). 

•  Tne  proposed  rule  changes  the 
required  methods  of  delivery  for  Tiers  1 
and  2  notices.  The  current  rule  requires 
both  newspaper  and  mail  delivery  for 
all  tiers.  Those  systems  for  whom  no 
newspaper  outlet  is  available  are 
allowed  to  hand  deliver  or  post  instead 
of  mailing  and  using  the  newspaper. 
Under  the  current  rule,  systems  with 
Tier  1  violations  must  also  issue  a 
notice  via  television  or  radio.  The 
proposed  rule  requires  only  one  method 
of  delivery  for  Tier  2 — mail  or  hand 
delivery  (or  posting  for  non-community 
systems).  The  burden  reduction  for 
resulting  from  the  change  in  the  Tier  1 
and  Tier  2  method  of  delivery 
requirements  in  the  proposed  rule 
would  be  approximately  20,000  hours 
(1.7  percent),  and  the  cost  reduction 
would  be  $2,600,000  (9.6  percent). 

Section  VII  of  the  preamble  presents 
more  detailed  information  on  the  cost  of 
the  rule.  Section  VII  also  discusses 
several  caveats  that  should  be  borne  in 
mind  when  considering  these  cost  and 
burden  estimates. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OP 
Regulatory  Information  Division,  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  Street  SW,  Washington, 
D.C.  20460;  and  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW,  Washington,  D.C. 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  Include  ICR  number  1898.01 
in  any  correspondence.  Since  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
May  13, 1999,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  by  June  14,  1999.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

D.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  Tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  Tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  Tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

EPA  has  concluded  that  this  rule  will 
create  a  mandate  on  State,  local  and 
Tribal  governments  that  own  or  operate 
PWSs,  and  that  the  Federal  government 
will  not  provide  the  funds  necessary  to 
pay  the  direct  costs  incurred  by  the 
State,  local  and  Tribal  governments  in 
complying  with  the  mandate.  In 
developing  this  rule,  EPA  consulted 
with  State,  local  and  Tribal  governments 
to  enable  them  to  provide  meaningful 
and  timely  input  in  the  development  of 
this  rule.  As  described  in  section  ID  of 
the  Supplementary  Information  above, 
EPA  held  a  series  of  stakeholder 
meetings  with  a  wide  variety  of  State, 
local,  and  Tribal  representatives,  who 
provided  meaningful  and  timely  input 
in  the  development  of  the  proposed 
rule.  The  principal  concerns  raised  by 
the  State,  local,  and  Tribal  governments 
were  the  potential  drain  on  their 
resources  and  the  potential  complexity 


of  the  Federal  rule,  which  would  make 
it  difficult  to  implement  effectively. 
EPA  believes  it  has  addressed  these 
concerns  in  the  proposed  regulation, 
which  provides  considerable  flexibility 
in  how  the  public  notice  is  developed 
and  what  delivery  mechanisms  are 
available.  The  costs  of  the  proposed 
regulation  are  less  than  those  required 
for  full  compliance  with  the  existing 
public  notification  rule.  Summaries  of 
the  meetings  have  been  included  in  the 
public  docket  for  this  rulemaking. 

E.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  "Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conununities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA  s 
prior  consultation  with  representatives 
of  affected  Tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  Tribal  govermnents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  Tribal 
governments,  nor  does  it  impose 
substantial  direct  compliance  costs  on 
such  communities.  Further,  the  impact 
on  Tribal  govermnents  is  not  unique  in 
that  this  rule  applies  equally  to  all 
public  water  systems,  including  those 
owned  and  operated  by  Federal.  State, 
and  local  governments.  Public  water 
systems  on  Indian  lands  inciu-  costs 
under  the  public  notification  rule  only 
if  they  violate  a  national  primary 
drinking  water  regulation  or  have  a 
variance  or  exemption  from  EPA.  The 
public  notification  requirements  will  in 
most  cases  be  met  either  through  hand 
delivery  of  a  single  notice  to  eU  persons 
served  or  by  posting  the  notice  in 
conspicuous  locations.  Costs  of  meeting 
these  requirements  will  be  minimal.  In 
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fact,  tli3  public  notification  costs 
resultii  ig  from  this  rule  are  less  than 
those  required  for  full  compliance  with 
the  exiiting  regulation.  Accordingly,  the 
requirements  of  section  3(b)  of 
Execiitve  Order  13084  do  not  apply  to 
this  pn  iposed  rule. 

F.  Unfi  nded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  101—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Trmal  governments  and  the  private 
sector,  under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement  (including  a  cost-benefit 
analysis)  for  any  proposed  and  final 
rules  with  "Federal  Mandates"  that  may 
result  ip  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  s  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
require!  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  CG  St -effective  or  least  burdensome 
altemal  ive  that  achieves  the  objectives 
of  the  r  lie.  The  provisions  of  section 
205  do  lot  apply  when  they  are 
inconsi  stent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  a  1  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdenjome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regi  ilatory  requirements  that  may 
significiuitly  or  uniquely  affect  small 
governiients,  including  Tribal 
governments,  it  must  have  developed 
under  sisction  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  dev(  ilopment  of  EPA  regulatory 
proposa  Is  with  significant  Federal 
intergoverrunental  mandates  and 
informing,  educating,  and  advising 
small  gc  vernments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
would  I  ot  contain  a  Federal  mandate 
that  ma  r  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
Tribal  gjvernments,  in  the  aggregate,  or 
the  priv  ite  sector  in  any  one  year.  The 
estimate  d  cost  of  the  proposed  rule  is 
$34,771 ,019.  (See  section  VII  of  the 
Supplementary  Information.)  Thus, 
today's  -ule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 


the  UMRA.  This  rule  wrill  establish 
requirements  that  affect  small 
community  water  systems.  However, 
EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  because  the 
regulation  requires  minimal  expenditure 
of  resources.  In  fact,  the  public 
notification  costs  resulting  from  this 
rule  are  less  than  those  required  for  full 
compliance  with  the  existing  regulation. 
Thus,  today's  nile  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

G.  Environmental  Justice 

Pursuant  to  Executive  Order  12898 
(59  FR  7629,  February  16,  1994),  the 
Agency  has  considered  environmental 
justice  related  issues  with  regard  to  the 
potential  impacts  of  this  action  on  the 
environmental  and  health  conditions  in 
low-income  and  minority  communities. 
The  Agency  believes  that  several  of 
today's  proposed  requirements  will  be 
particularly  beneficial  to  these 
communities: 

•  Public  water  systems  would  be 
required  to  distribute  the  notice  to  all 
persons  served,  both  through  the  use  of 
required  delivery  methods  and  through 
the  use  of  additional  measures 
reasonably  calculated  to  reach  other 
persons  served,  if  they  would  not 
normally  be  reached  by  the  required 
method.  In  addition,  the  notice  to  bill- 
paying  customers  must  include  standard 
language  encouraging  those  receiving 
the  public  notice  to  make  the  notice 
available  to  other  Consumers  who  are 
not  bill  paying  customers  (e.g.,  renters, 
transients,  students). 

•  Public  notices  would  include 
information  on  what  the  consumers 
should  do  to  minimize  the  health  risk 
from  drinking  water  in  violation  of  EPA 
standards  and  on  when  to  seek  further 
medical  advice.  All  notices  would  be 
required  to  include  the  name  and  phone 
number  of  the  water  system  official  who 
can  provide  further  information. 

•  Public  water  systems  would  include 
information  on  the  importance  of  the 
notice  in  a  language  other  than  English 
if  a  large  proportion  of  the  population 
does  not  speak  English  (as  determined 
by  the  primacy  agency). 

H.  Risk  to  Children  Analysis 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  affect  on  children.  If 


the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  proposed  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  The  purpose  of  the 
proposed  rule  is  to  provide  a  public 
notice  to  all  persons  served  when  a 
violation  of  EPA  drinking  water 
standards  occurs,  to  enable  consumers 
to  avoid  health  and  safety  risks  from 
potential  exposure  to  harmful 
contaminants  in  the  drinking  water.  The 
regulation  addresses  the  particular  risks 
that  certain  contaminants  may  pose  by 
considering  such  risks  in  assigning 
contaminants  to  the  appropriate  tier  and 
by  identifying  such  risks  in  the  required 
health  effects  language,  with  specific 
reference  to  risks  to  children,  where 
appropriate.  The  public  notice 
requirements,  however,  apply  to 
potential  health  and  safety  risks  to  all 
consumers  and  all  vulnerable 
populations,  and  are  not  targeted 
specifically  to  address  a 
disproportionate  risk  to  children. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  15  U.S.C.  272,  the 
Agency  is  required  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards.  The  Agency  does 
not  believe  that  this  proposed  rule 
addresses  any  technical  standards 
subject  to  the  NTTAA.  A  conmienter 
who  disagrees  with  this  conclusion 
should  indicate  how  the  rule  is  subject 
to  the  Act  and  identify  any  potentially 
applicable  voluntary  consensus 
standards. 
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List  of  Subjects 

40  CFR  Part  141 

Environmental  protection,  Chemicals, 
Indians — leinds,  Intergovernmental 
relations,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Water  supply. 

40  CFR  Part  142 

Enviroimiental  protection, 
Administrative  practice  and  procedure, 
Chemicals,  Indians — lands.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Water  supply. 

40  CFR  Part  143 

Chemicals,  Indians-lands,  Water 
supply. 

Dated:  April  27,  1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  the  Environmental  Protection 
Agency  proposes  to  amend  40  CFR  parts 
141,  142,  and  143  as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  foUows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300  g-3,  300g-4,  300  g-5,  300  g-6,  300  j-4, 
300  j-9.  and  300  j-11. 

2.  In  part  141,  the  heading  for  subpart 
D  is  revised  to  read  as  follows: 

Subpart  D — Reporting  and  Record 
Keeping 

3.  Section  141.31  is  amended  by 
revising  paragraph  (d),  to  read  as 
follows: 

§  1 41 .31     Reporting  requirements. 

***** 

(d)  The  public  water  system,  within 
10  days  of  completion  of  each  public 
notice  required  pursuant  to  subpart  Q  of 
this  part,  must  submit  to  the  primacy 
agency  a  certification  that  all  public 
notification  requirements  have  been  met 
and  must  include  with  this  certification 
a  representative  copy  of  each  type  of 
notice  distributed,  published,  posted, 
and  made  available  to  the  persons 
served  by  the  system  and  to  the  media. 
***** 

4.  Section  141.32  is  amended  by 
revising  the  introductory  paragraph,  to 
read  as  follows: 

§  1 41 .32    Public  notification. 

The  requirements  in  this  section 
apply  until  the  requirements  of  Subpart 
Q  of  this  part  become  effective.  For 
public  water  systems  where  EPA 
directly  implements  the  public  water 


system  supervision  program,  the 
requirements  in  Subpart  Q  of  this  part 
will  become  effective  on  [date  90  days 
after  publication  of  the  final  rule  in  the 
Federal  Register].  For  all  other  public 
water  systems,  the  requirements  in 
Subpart  Q  of  this  part  will  become 
effective  on  [date  two  years  after 
publication  of  the  final  rule  in  the 
Federal  Register]  or  the  date  the  State- 
adopted  rule  becomes  effective, 
whichever  comes  first. 
***** 

5.  Section  141.33  is  amended  by 
adding  paragraph  (e),  to  read  as  follows: 

§  1 41 .33    Record  maintenance. 

***** 

(e)  Copies  of  public  notices  issued 
pursuant  to  subpart  Q  of  this  part  and 
certifications  made  to  the  primacy 
agency  pursuant  to  §  141.31  must  be 
kept  for  three  years  after  issuance. 

§141.35    [Amended] 

6.  Section  141.35  is  amended  by 
removing  paragraph  (d). 

7.  Part  141  is  amended  by  adding 
subpcirt  Q,  to  read  as  follows: 

Subpart  Q — Public  Notification  of  Drinking 
Water  Violations 

Sec. 

141.201  General  public  notification 
requirements. 

141.202  Tier  1  Public  Notice— Form, 
manner,  and  frequency  of  notice. 

141.203  Tier  2  Public  Notice— Form. 
manner,  and  frequency  of  notice. 

.141.204     Tier  3  Public  Notice— Fonn, 
manner,  and  frequency  of  notice. 

141.205  Content  of  the  public  notice. 

141.206  Notice  to  new  billing  units  or  new 
customers. 

141.207  Special  notice  of  the  availability  of 
unregulated  contaminant  monitoring 
results. 

141.208  Special  notice  for  exceedance  of 
the  SMCL  for  fluoride. 

141.209  Notice  by  primacy  agency  on 
behalf  of  the  public  water  system. 

Appendix  A  to  Subpart  Q  of  Part  141 — 

NPDWR  Violations  and  Situations 

Requiring  Public  Notice 
Appendix  B  to  Subpart  Q  of  Part  141 — 

Standard  Health  Effects  Language  for 

Public  Notification 
Appendix  C  to  Subpart  Q  of  Part  141 — List 

of  Acronyms  Used  in  Public  Notification 

Regulation 

Subpart  Q— Public  Notification  of 
Drinking  Water  Violations 

§  1 41 .201    General  public  notification 
requirements. 

The  requirements  in  this  subpart  are 
effective  no  later  than  [date  two  years 
after  publication  of  the  final  rule  in  the 
Federal  Register]  or  on  the  date  the 
State-adopted  rule  becomes  effective, 
whichever  comes  first.  For  public  water 
systems  where  EPA  directly  implements 


the  public  water  system  supervision 
(PWSS)  program  (i.e.,  Indian  lands, 
Wyoming,  Washington,  D.C.),  the 
requirements  in  this  section  are  effective 
90  days  after  publication  of  the  final 
rule  in  the  Federal  Register. 

(a)  Who  must  give  public  notice?  Each 
owner  or  operator  of  a  public  water 
system  (community  water  systems,  non- 
transient  non-community  water 
systems,  and  transient  non-community 
water  systems)  must  give  notice  for  all 
violations  of  national  primary  drinking 
water  regulations  (NPDWR)  and  for 
other  situations,  as  listed  in  Table  1  of 
this  section.  Appendix  A  to  this  subpart 
identifies  the  tier  assignment  for  each 
specific  violation  or  situation. 


Table  1  to  §141.201.— Violation 
Categories  and  Other  Situa- 
tions Requiring  a  Public  Notice 

(1)  NPDWR  violations  (MCL,  MRDL,  treat- 
ment technique,  monitoring  and  testing 
procedure) 

(i)  Failure  to  comply  with  an  applicable  max- 
imum contaminant  level  (MCL)  or  max- 
imum residual  disinfectant  level  (MRDL). 

(ii)  Failure  to  comply  with  a  prescribed  treat- 
ment technique  (TT). 

(iii)  Failure  to  perform  water  quality  moni- 
toring, as  required  by  the  regulations. 

(iv)  Failure  to  comply  with  testing  procedures 
as  prescnbed  by  a  drinking  water  regula- 
tion. 

(2)  Variance  and  exemptions  under  sections 
1415  and  1416of  SDWA 

(i)  Operation  under  a  variance  or  an  exemp- 
tion. 

(ii)  Failure  to  comply  with  the  requirements  of 
any  schedule  that  has  been  set  under  a 
variance  or  exemption. 

(3)  Special  public  notices 

(i)  Occurrence  of  a  watertxsme  disease  out- 
break. Exceedance  of  the  secondary  max- 
imum contaminant  level  (SMCL)  for  fluo- 
ride. Availability  of  unregulated  contami- 
nant monitoring  data.  Other  situations  de- 
termined by  the  primacy  agency  to  have  a 
potential  for  serious  adverse  effects  on 
human  health. 

(b)  What  type  of  public  notice  is 
required  for  each  violation  or  situation? 
Public  notice  requirements  are  divided 
into  three  tiers,  to  take  into  account  the 
seriousness  of  the  violation  or  situation 
and  of  any  potential  adverse  health 
effects  that  may  be  involved.  The  public 
notice  requirements  for  each  violation 
or  situation  listed  in  Table  1  of  this 
section  are  determined  by  the  tier  to 
which  it  is  assigned.  Table  2  of  this 
section  provides  the  definition  of  each 
tier.  Appendix  A  to  this  subpart 
identifies  the  tier  assignment  for  each 
specific  violation  or  situation. 
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Table  p  to  §141.201— Definition  of 
Public  Notice  Tiers 


(1)  Tier  1  public  nof/ce— required  for  NPDWR 
vJolatM  ins  and  situations  with  significant  po- 
tential to  have  serious  adverse  effects  on 
human  health  as  a  result  of  short-term  ex- 
posurd. 

(2)  Tier .  ?  public  notice — required  for  all  other 
NPDWR  violations  and  situations  with  po- 

to  have  serious  adverse  effects  on 
health. 

(3)  Tier  $  public  notice— required  for  all  other 
NPDW  R  violations  and  situations  not  in- 

in  Tier  1  and  Tier  2. 


tential 
humar 


cludec 


Wh 


t3 


water 
notice 
system, 
A  copy 
to  the 
with  thi  f 
§141.3 


Table 


o  must  be  notified?  Each  public 
ststem  must  provide  public 
persons  served  by  the  water 

in  accordance  with  this  subpart. 

Df  the  notice  must  also  be  sent 
primacy  agency,  in  accordance 

requirements  under 

(d). 


§  1 41 .201    Tier  1  Public  Notice— Form, 
manner,  and  frequency  of  notice. 

(a)  W  uch  violations  or  situations 
require  i  Tier  1  public  notice?  Table  1 
of  this  section  lists  the  violation 
categories  and  other  situations  requiring 
a  Tier  1  public  notice.  Appendix  A  to 
this  sub  part  identities  the  tier 
assignir  ent  for  each  specific  violation  or 
situatio  1. 


1    TO   §141.202.— Violation 


CATBGORIES  AND  OTHER  SITUA- 
TIONS Requiring  a  Tier  1  Public 
NoTii  ;e 


(1)  Viola  ion  of  the  MCL  for  total  conforms, 
when  ecal  coliform  or  E.  coli  are  present 
in  the  water  distribution  system  (as  speci- 
fied in  §141 .63(b)).  or  failure  to  test  for 
fecal  c  jliforms  or  E.  coli  after  the  presence 
of  colif  3rm  bactena  in  the  water  distribution 
systenr  is  confirmed  (as  specified  in 
§141.2 1(e)); 

(2)  Violafon  of  the  MCL  for  nitrate,  nitrite,  or 
nitrate-t-nitrite,    as    defined    in 


combir  ed 
(2: 


n 


§141 

(3)  Viola  ion 
ide,   w^en 
taken 
MRDL 
are  noi 
define< 

(4)  Occurrence 
break. 

(5)  Othei 
tial  to 
human 
posure 
agencv 
case-l 


-br 


of  the  MRDL  for  chlorine  diox- 

one  or  more  repeat  samples 

the  distribution  system  exceed  the 

or  when  required  repeat  samples 

taken  in  the  distribution  system,  as 

in  §  141.65(a): 

of  a  waterbome  disease  out- 

as  defined  in  §141.2;  and 

violations  or  situations  with  poten- 

have   senous  adverse  effects  on 

health  as  a  result  of  short-term  ex- 

as   determined   by   the   primacy 

either  in  its  regulations  or  on  a 

case  basis. 


(b)  When  is  the  Tier  1  public  notice 
to  be  provided?  What  additional  steps 
are  required? 

Public  water  systems  must: 

(1)  Provide  a  public  notice  as  soon  as 
practicable  but  no  later  than  24  hours 
after  the  system  learns  of  the  violation; 

(2)  Initiate  consultation  with  the 
primacy  agency  as  soon  as  practicable, 
but  no  later  than  24  hours  after  the 
public  water  system  learns  of  the 
violation  or  situation,  to  determine 
additional  public  notice  requirements; 
and 

(3)  Comply  with  any  additional  public 
notification  requirements  (including  any 
repeat  notices)  that  are  established  as  a 
result  of  the  consultation  with  the 
primacy  agency.  Such  requirements  may 
include  the  timing,  form,  manner, 
frequency,  and  content  of  repeat  notices 
(if  any)  and  other  actions  designed  to 
reach  all  persons  served. 

(c)  What  is  the  form  and  manner  of 
the  public  notice?  Public  water  systems 
must  provide  the  notice  in  a  form  and 
manner  reasonably  calculated  to  reach 
all  persons  served  within  24-hoiu-s.  The 
form  and  manner  used  by  the  public 
water  system  are  to  fit  the  specific 
situation,  but  must  be  designed  to  reach 
residential,  transient,  and  non-transient 
users  of  the  water  system,  hi  order  to 
reach  all  persons  served,  water  systems 
are  to  use,  at  a  minimum,  one  or  more 
of  the  following  forms  of  delivery: 

(1)  Appropriate  broadcast  media  (such 
as  radio  and  television); 

(2)  Posting  of  the  notice  in 
conspicuous  locations;  or 

(3)  Hand  delivery  of  the  notice  to 
persons  served  by  the  water  system. 

§  1 41 .203    Tier  2  Public  Notice— Form, 
manner,  and  frequency  of  notice. 

(a)  Which  violations  or  situations 
require  a  Tier  2  public  notice?  Table  1 
of  this  section  lists  the  violation 
categories  and  other  situations  requiring 
a  Tier  2  public  notice.  Appendix  A  to 
this  subpart  identifies  the  tier 
assignment  for  each  specific  violation  or 
situation. 


Table  1  to  §141.203.— Violation 
Categories  and  Other  Situa- 
tions Requiring  a  Tier  2  Public 
Notice 

(1)  All  violations  of  the  MCL,  MRDL,  and 
treatment  technique  requirements  not  in- 
cluded in  the  Tier  1  notice  category; 

(2)  Violations  of  the  monitoring  and  testing 
procedure  requirements,  where  the  pri- 
macy agency  determines  that  a  Tier  2  rath- 
er than  a  Tier  3  public  notice  is  required, 
taking  into  account  potential  health  impacts 
and  persistence  of  the  violation;  and 


Table  l  to  §141.203.— Violation 
Categories  and  Other  Situa- 
tions Requiring  a  Tier  2  Public 
Notice— Continued 

(3)  Failure  to  comply  with  the  terms  and  con- 
ditions of  any  variance  or  exemption  in 
place. 

(b)  When  is  the  Tier  2  public  notice 
to  be  provided?  Public  water  systems 
must  provide  the  public  notice  as  soon 
as  practicable,  but  no  later  than  30  days 
after  the  system  learns  of  the  violation. 
The  primacy  agency  may  allow 
additional  time  in  specific 
circumstances  of  up  to  three  months 
from  the  date  the  system  learns  of  the 
violation.  The  pubHc  water  system  must 
repeat  the  notice  every  three  months, 
unless  the  primacy  agency  determines 
that  specific  circumstances  warrant  a 
different  repeat  notice  frequency.  In  no 
circumstance  will  the  repeat  notice  be 
less  frequent  than  once  per  year.  If  the 
public  notice  is  posted,  the  notice  must 
remain  in  place  for  as  long  as  the 
violation  or  situation  exists. 

(c)  What  is  the  form  and  manner  of 
the  Tier  2  public  notice?  Public  water 
systems  must  provide  the  notice  in  a 
form  and  manner  that  is  reasonably 
calculated  to  reach  persons  served  in 
the  required  time  period.  The  form  and 
manner  of  the  public  notice  may  vary 
based  on  the  specific  situation  and  type 
of  water  system,  but  it  must  at  a 
minimum  meet  the  following 
requirements: 

(\)  Unless  directed  otherwise  by  the 
primacy  agency,  community  water 
systems  must  provide  notice  by: 

(i)  Mail  or  other  direct  delivery  to 
each  customer  receiving  a  bill  or  other 
service  connections;  and 

(ii)  Any  other  method  reasonably 
calculated  to  reach  other  persons 
regularly  served  by  the  system,  if  they 
would  not  normally  be  reached  by  the 
notice  required  in  paragraph  (c)(l)(i)  of 
this  section.  Such  methods  may  include: 
publication  in  a  local  newspaper; 
delivery  of  multiple  copies  for 
distribution  by  single-biller  customers 
(e.g.,  apartment  buildings  or  large 
private  employers);  posting  in  public 
places  or  on  the  Internet;  or  delivery  to 
community  organizations. 

(2)  Unless  directed  otherwise  by  the 
primacy  agency,  non-community  water 
systems  must  provide  notice  by: 

(i)  Posting  the  notice  in  conspicuous 
locations  frequented  by  persons  served 
by  the  system,  or  by  mail  or  direct 
delivery  to  each  customer  (where 
known);  and 

(ii)  Any  other  method  reasonably 
calculated  to  reach  other  persons  served 
by  the  system  if  they  would  not 
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normally  be  reached  by  the  notice 
required  in  paragraph  (c)(2)(i)  of  this 
section.  Such  methods  may  include: 
publication  in  a  local  newspaper  or 
newsletter  distributed  to  customers;  use 
of  E-mail  to  notify  employees  or 
students;  or,  delivery  of  multiple  copies 
in  central  locations  (e.g.,  community 
centers). 

§  1 41 .204    Tier  3  Public  Notice— Form, 
manner,  and  frequency  of  notice. 

(a)  Which  violations  or  situations 
require  a  Tier  3  public  notice?  Table  1 
of  this  section  lists  the  violation 
categories  and  other  situations  requiring 
a  Tier  3  public  notice.  Appendix  A  to 
this  subpart  identifies  the  tier 
assignment  for  each  specific  violation  or 
situation. 


Table  1  to  §141^04.— Violatic>n 
Categories  and  Other  Situa- 
tions Reqlhring  a  Tier  3  Public 
Notice 

(1)  Monitoring  vioJaflons  under  40  CFR  part 
141,  unless  the  primacy  agency  deter- 
mines that  the  violation  requires  a  Tier  2 
notice; 

(2)  Failure  to  comply  with  a  testing  procedure 
established  in  40  CFR  part  141; 

(3)  Operation  under  a  variance  granted  under 
section  1415  or  exemption  granted  under 
section  1416  of  the  Act;  and 

(4)  Any  other  violations  and  situations  deter- 
mined by  the  primacy  agency  to  require  a 
Tier  3  public  notice. 

(b)  When  is  the  Tier  3  public  notice 

to  be  provided?  (1)  Public  water  systems 
must  provide  the  public  notice  not  later 
than  one  year  after  the  public  water 
system  learns  of  the  violation  or  begins 
operating  under  a  variance  or 
exemption.  Following  the  initial  notice, 
the  public  water  system  must  repeat  the 
notice  annually  for  as  long  as  the 
violation,  variance,  exemption,  or  other 
situation  exists.  If  the  public  notice  is 
posted,  the  notice  must  remain  in  place 
for  as  long  as  the  violation,  variance, 
exemption,  or  other  situation  exists. 

(2)  Instead  of  individual  public 
notices,  a  public  water  system  may  use 
an  annual  report  summarizing  all 
violations  occurring  during  the  previous 
twelve  months  to  meet  the  requirements 
of  paragraph  (b)(1)  of  this  section. 

(c)  What  is  the  form  and  manner  of 
the  Tier  3  public  notice?  Public  water 
systems  must  provide  the  notice  in  a 
form  and  manner  that  is  reasonably 
calculated  to  reach  all  persons  served  in 
the  required  time  period.  The  form  and 
manner  of  the  public  notice  may  vary 
based  on  the  specific  situation  and  type 
of  water  system,  but  it  must  at  a 


minimiun  meet  the  following 
requirements: 

(1)  Unless  directed  otherwise  by  the 
primacy  agency,  community  water 
systems  must  provide  notice  by: 

(i)  Mail  or  other  direct  delivery  to 
each  customer  receiving  a  bill  or  other 
service  connections;  and 

(ii)  Any  other  method  reasonably 
calculated  to  reach  other  persons 
regularly  served  by  the  system,  if  they 
would  not  normally  be  reached  by  the 
notice  required  in  paragraph  (cKl)(i)  of 
this  section.  Such  methods  may  include: 
publication  in  a  local  newspaper; 
delivery  of  multiple  copies  for 
distribution  by  single-biller  customers 
(e.g.,  apartment  buildings  or  large 
private  employers);  posting  in  public 
places  or  on  the  Internet;  or  delivery  to 
community  organizations. 

(2)  Unless  directed  otherwise  by  the 
primacy  agency,  non-community  water 
systems  must  provide  notice  by: 

(i)  Posting  the  notice  in  conspicuous 
locations  frequented  by  persons  served 
by  the  system,  or  by  mail  or  direct 
delivery  to  each  customer  (where 
known);  and 

(ii)  Any  other  method  reasonably 
calculated  to  reach  other  persons  served 
by  the  system,  if  they  would  not 
normally  be  reached  by  the  notice 
required  in  paragraph  (c)(2)(i)  of  this 
section.  Such  methods  may  include: 
publication  in  a  local  newspaper  or 
newsletter  distributed  to  customers;  use 
of  E-mail  to  notify  employees  or 
students;  or,  delivery  of  multiple  copies 
in  central  locations  (e.g.,  community 
centers). 

(d)  In  what  situations  may  the 
Consumer  Confidence  Report  be  used  to 
meet  the  Tier  3  public  notice 
requirements?  For  community  water 
systems,  the  Consumer  Confidence 
Report  (CCR)  required  under  subpart  O 
of  this  part  may  be  used  as  a  vehicle  for 
the  initial  Tier  3  public  notice  and  all 
required  repeat  notices,  as  long  as  the 
CCR  is  provided  to  all  persons  served  no 
later  than  12  months  after  the  system 
learns  of  the  violation  and  as  long  as  the 
CCR  follows  the  form,  manner,  and 
content  requirements  of  this  section. 

§  1 41 .205    Content  of  the  public  notice. 

(a)  What  elements  must  be  included  in 
the  public  notice  for  violations  of 
National  Primary  Drinking  Water 
Regulations  (NPDWR).  including  the 
monitoring  and  testing  procedure 
requirements?  When  a  public  water 
system  violates  an  NPDWR,  each  public 
notice  must  include  the  following 
elements: 

(1)  A  description  of  the  violation, 
including  the  contaminant  of  concern. 


and  (as  applicable)  the  contaminEuit 
level ; 

(2)  When  the  violation  occurred; 

(3)  Any  potential  adverse  health 
effects  from  the  violation,  including  the 
standard  language  under  paragraph 
(d)(1)  or  (d)(2)  of  this  section,  whichever 
is  applicable; 

(4)  The  population  at  risk,  including 
subpopulations  particularly  vulnerable 
if  exposed  to  the  contaminant  in  their 
drinking  water; 

(5)  Whether  alternative  water  supplies 
should  be  used; 

(6)  What  actions  consumers  should 
take,  including  when  they  should  seek 
medical  help,  if  known; 

(7)  What  me  system  is  doing  to  correct 
the  violation; 

(8)  When  the  water  system  expects  to 
return  to  compliance; 

(9)  The  phone  number  of  the  water 
system  owner,  operator,  or  designee  of 
the  public  water  system  as  a  source  of 
additional  information  concerning  the 
notice;  and 

(10)  A  statement  to  encourage  the 
notice  recipient  to  distribute  the  public 
notice  to  other  persons  served,  using  the 
standard  language  under  paragraph 
(d)(3)  of  this  section. 

(b)  What  elements  must  be  included 
in  the  public  notice  for  public  water 
systems  operating  under  a  variance  or 
exemption?  (1)  If  a  public  water  system 
has  been  granted  a  variance  or  an 
exemption,  the  public  notice  must 
contain: 

(i)  An  explanation  of  the  reasons  for 
the  variance  or  exemption; 

(ii)  The  date  on  which  the  variance  or 
exemption  was  issued; 

(iii)  A  brief  status  report  on  the  steps 
the  system  is  taking  to  install  treatment, 
find  alternative  sources  of  water,  or 
otherwise  comply  with  the  terms  and 
schedules  of  the  variance  or  exemption; 
and 

(iv)  A  notice  of  any  opportunity  for 
public  input  in  the  review  of  the 
variance  or  exemption. 

(2)  If  a  public  water  system  violates 
the  conditions  of  a  variance  or 
exemption,  the  public  notice  must 
contain  the  ten  elements  listed  in 
paragraph  (a)  of  this  section. 

(c)  How  is  the  public  notice  to  be 
presented?  (1)  Each  public  notice 
required  by  this  section: 

(i)  Must  be  displayed  in  a 
conspicuous  way  (where  applicable); 

(ii)  Must  not  contain  overly  technical 
language  or  very  small  print; 

(iii)  Must  not  be  formatted  in  a  way 
that  defeats  the  purpose  of  the  notice; 

(iv)  Must  not  contain  language  which 
nullifies  the  purpose  of  the  notice. 

(2)  For  public  water  systems  serving 
a  large  proportion  of  non-English 
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speakii  ig  consiuners,  as  determined  by 
the  prii  nacy  agency,  the  public  notice 
must  contain  information  in  the 
appropriate  language(s)  regarding  the 
importiince  of  the  notice  or  contain  a 
telephc  ne  niunber  or  address  where 
person!  served  may  contact  the  water 
system  to  obtain  a  translated  copy  of  the 
notice  ( ir  to  request  assistance  in  the 
approp  'iate  language. 

fd)  M  hat  standard  language  must 
public  water  systems  include  in  their 
public  notice?  Public  water  systems  are 
require!  1  to  include  the  following 
standar  J  language  in  their  public  notice: 

(1)  Standard  health  effects  language 
forMCl.orMRDL  violations,  treatment 
techniq  ue  violations,  and  violations  of 
the  con  iition  of  a  variance  or 
exempt  on.  PubUc  water  systems  must 
include  in  each  public  notice  the  health 
effects  I  anguage  specified  in  Appendix 
B  to  thii ;  subpart  corresponding  to  each 
MCL,  IV  RDL,  and  treatment  technique 
violatioi  listed  in  Appendix  A  to  this 
subpart  and  for  each  violation  of  a 
conditi(  n  of  a  variance  or  exemption. 

(2)  St  mdard  language  for  monitoring 
and  tes\  ing  procedure  violations.  Public 
water  s]  stems  must  include  the 
following  language  in  their  notice  for  all 
monitoi  ing  and  testing  procedure 
violatio  IS  listed  in  Appendix  A  to  this 
subpart 

Becau!  e  we  ("did  not  monitor  or  test"  or 
"failed  t(  monitor  or  test  completely")  during 
[complia  ice  period),  we  do  not  know 
whether  he  contaminant  was  present  in  your 
drinking  water  during  that  time  period,  and 
we  are  ui  lable  to  tell  whether  your  health  was 
at  risk  di  ring  that  time. 

(3)  Sti  mdard  language  to  encourage 
the  distribution  of  the  public  notice  to 
all  perst  ms  served.  Public  water  systems 
must  include  in  or  attach  to  their  notice 
the  following  language: 

If  othei  people  receive  water  from  you, 
such  as  ti  mants.  residents,  patients,  students, 
or  emplo  fees,  it  is  important  that  you 
provide  t  lis  notice  to  them  by  posting  it  in 
a  conspic  uous  location  or  by  direct  hand  or 
mail  deli  rery. 

§  1 41 .209    Notice  to  new  billing  units  or 
new  cusi|3mers. 

(a)  Wl  at  is  the  requirement  for 
commui  lity  water  systems?  Community 


water  systems  must  give  a  copy  of  the 
most  recent  public  notice  for  any 
continuing  violation  or  the  existence  of 
a  variance  or  exemption  to  all  new 
billing  units  or  new  hookups  prior  to  or 
at  the  time  service  begins. 

(b)  What  is  the  requirement  for  non- 
community  water  systems?  Non- 
community  water  systems  must 
continuously  post  the  public  notice  in  a 
conspicuous  place  in  order  to  inform 
new  consumers  of  any  continuing 
violation,  variance,  or  exemption  for  as 
long  as  the  violation  exists. 

§  141 .207    Special  notice  of  the  availability 
of  unregulated  contaminant  monitoring 
results. 

(a)  When  is  the  special  notice  to  be 
given?  The  owner  or  operator  of  a 
community  water  system  or  non- 
transient,  non-community  water  system 
required  to  monitor  under  §  141.40  must 
notify  persons  served  by  the  system  of 
the  availability  of  the  results  of  such 
sampling  no  later  than  12  months  after 
the  monitoring  results  are  known. 

(b)  What  is  the  form  and  manner  of 
the  special  notice?  The  form  and 
manner  of  the  public  notice  must  follow 
the  requirements  for  a  Tier  3  public 
notice  prescribed  in  §§  141.204(c)  and 
(d).  The  notice  must  also  identify  a 
person  and  provide  the  telephone 
number  to  contact  for  information  on 
the  monitoring  results. 

§  1 41 .208    Special  notice  for  exceedance  of 
the  SMCL  for  fluoride. 

(a)  When  is  the  special  notice  to  be 
given?  Community  water  systems  that 
exceed  the  secondary  maximum 
contaminant  level  (SMCL)  for  fluoride 
as  determined  by  the  last  single  sample 
taken  in  accordance  with  §  141.23,  but 
do  not  exceed  the  maximum 
contaminant  level  for  fluoride  as 
specified  in  §  141.62,  must  provide  the 
public  notice  in  paragraph  (c)  of  this 
section  to  all  persons  served.  Public 
notice  must  be  provided  as  soon  as 
practicable  but  no  later  than  12  months 
from  the  day  the  water  system  learns  of 
the  exceedance. 

(b)  What  is  the  form  and  manner  of 
the  special  notice?  The  form  and 
manner  of  the  public  notice  (including 


repeat  notices)  must  follow  the 
requirements  for  a  Tier  3  public  notice 
in  §§  141.204(c)  and  (d). 

(c)  What  mandatory  language  must  be 
contained  in  the  special  notice?  The 
notice  must  contain  the  following 
language,  including  the  language 
necessary  to  fill  in  the  blanks: 

The  drinking  water  provided  by  [name  of 
community  water  system]  has  a  fluoride 
concentration  of  [insert  value]  milligrams  per 
liter  (mg/1).  Although  your  drinking  water 
does  not  violate  the  drinking  water  standard 
of  4  mg/1  for  fluoride,  the  U.S.  Environmental 
Protection  Agency  requires  us  to  notify  you 
when  we  discover  that  the  fluoride  levels  in 
your  drinking  water  exceed  2  mg/1.  This  is 
to  alert  you  about  a  cosmetic  dental  problem 
that  might  affect  children  under  nine  years 
old. 

Fluoride  at  lower  levels  helps  prevent 
cavities.  However,  children  drinking  water 
containing  fluoride  at  the  levels  present  in 
your  drinking  water  may  develop  dental 
fluorosis.  Dental  fluorosis,  in  its  moderate  or 
severe  forms,  may  result  in  a  brown  staining 
■and/or  pitting  of  the  permanent  teeth.  This 
problem  occurs  only  in  developing  teeth, 
before  they  erupt  from  the  gums. 

Children  under  nine  should  be  provided 
with  alternative  sources  of  drinking  water  to 
avoid  the  possibility  of  staining  and  pitting 
of  their  permanent  teeth.  Older  children  and 
adults  may  safely  drink  the  water. 

For  more  information  and  to  learn  about 
available  water  treatment  systems,  please  call 
[name  of  water  system  contact]  of  (name  of 
community  water  system]  at  [phone  number). 

§  1 41 .209    Notice  by  primacy  agency  on 
behalf  of  the  public  water  system. 

(a)  When  may  the  primacy  agency 
give  the  notice  on  behalf  of  the  public 
water  system?  The  primacy  agency  may 
give  the  notice  required  by  this  subpart 
on  behalf  of  the  owner  and  operator  of 
the  public  water  system  if  the  primacy 
agency  complies  with  the  requirements 
of  this  subpart. 

(b)  What  is  the  responsibility  of  the 
public  water  system  when  notice  is 
given  by  the  primacy  agency?  The 
owner  or  operator  of  the  public  water 
system  remains  legally  responsible  for 
ensuring  that  the  requirements  of  this 
subpart  are  met. 
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Appendix  A  to  Subpart  Q  of  Part  141.— NPDWR  Violations  and  Other  Situations  Requiring  Public  Notice^ 

(Including  D/DBP  and  IESWTR  Violations) 


MCUMRDL/TT  viotations2 

Monitoring  and  testing  procedure 
violations 

Tier  of  put)- 
lic  notice 
required 

Citation 

Contaminant 

Tier  of  pub- 
lic notice 
required 

Citation 

i.  Violations  of  National  Primary  Drinking  Water  Regulations  (NPDWR):  ^ 
Microbiological  Contaminants 


Total  coliform  

Fecal  coliform/E.  coll 

Turbidity  

Surface  Water  Treatment  Rule  violations 

Interim  Enhanced  Surface  Water  Treatment  Rule  violations 


141.63(a)  

141.63(b)  

141.13,  141.71(c)  ., 

141.70-141.73   

141.170-141.173* 


141.21(a-d) 

141.21(e) 

141.22 

141.74 

141.172,  141.174 


Inorganics 


Antimony  

Arsenic  

Ast)estos  (fibers  >10  nm) 

Barium 

Beryllium  

Cadmium 

Chromium  (total)  

Cyanide  

Fluoride  

Mercury  (inorganic)  

Nitrate 


Nitrite 


Nitrate+Nitrite 

Selenium  

Thallium 


141.62(b) 
141.11(b), 
141.62(b) 
141.62(b) 
141.62(b) 
141.62(b) 
141.62(b) 
141.62(b) 
141.62(b) 
141.62(b) 
141.62(b) 

141.62(b) 

141.62(b) 
141.62(b) 
141.62(b) 


141.23(n) 


141.23(a,  c) 
141.23(a,  I,  m) 
141.23(a-b) 
141.23(a,  c) 
141.23(a,  c) 
141.23(a,  c) 
141.23(a,  c) 
141.23(a,  c) 
141.23(a.  c) 
141.23(a,  c) 
141.23(a,  d), 

141.23(f)(2) 
141.23(a,  e), 

141.23(f)(2) 
141.23(a) 
141.23(a,  c) 
141.23(a,  c) 


Lead  and  Copper  Rule  (Action  Level  for  lead  is  0.015  mg/L,  for  copper  Is  1.3  mg/L) 


Lead  and  Copper  Rule 


2     141.80-141.85 


3     141.86-141.89 


Synthetic  Organic  Chemicals  (VOCS) 


2,4-D  

2,4,5-TP  (Silvex) 

Alachlor  

Atrazine  

Benzo(a)pyrene  (PAHs) 

Cartiofuran  

Chlordane 

Dalapon 

Di  (2-ethylhexyl)  adipate 

Di  (2-ethylhexyl)  phthalate 

Dibromochloropropane 

Dinoseb  

Dioxin  (2,3,7,8-TCDD)  

Diquat 

Endothall 

Endrin  

Ethylene  dibromide  

Glyphosate 

Heptachlor 

Heptachlor  epoxide  

Hexachlorobenzene  

Hexachlorocyclopentadiene 

Lindane  

Methoxychlor 

Oxamyl  (Vydate)  

Pentachlorophenol  , 

Picloram  , 

Polychlorinated  biphenyls  (PCBs) 

Simazine  

Toxaphene  


141.61(c) 
141.61(C) 
141.61(c) 
141.61(C) 
141.61(c) 
141.61(c) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(c) 
141.61(C) 
141.61(c) 
141.61(c) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(C) 
141.61(c) 
141.61(c) 
141.61(c) 
141.61(C) 


141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
141.24(h) 
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Contaminant 


MCL/MRDL/TT  violations  2 


Tier  of  pub- 
lic notice 
required 


Citation 


Monitoring  and  testing  procedure 
violations 


Tier  of  pub- 
lic notice 
required 


Citation 


Volatile  Organic  Chemicals  (VOCs) 


Benzene  

Carbon  tetrachloride  

Chlorob<  inzene  (monochlorobenzene) 

o-Dichlorobenzene  

p-DichIo  obenzene  

1,2-Dich  oroethane 

1,1-Dichoroethylene  

c/s-1 ,2-C  ichloroethylene 

t^ans-^  ,3-Dichloroethylene 

DichloroJnethane  

1 ,2-Dichl  oropropane 

Etfiylben  tene  , 

Styrene   

Tetrachk  iroettiylene  

Toluene  

1 ,2,4-Tnthlorobenzene  

1,1 ,1  -Ththloroettiane  

1,1 ,2-Triefiloroethane 

Trichloropthylene 

Vinyl  chlfcnde 

Xylenes  (total)  


141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 
141 


61(a) 
61(a) 
61(a) 
.61(a) 
•61(a) 
■61(a) 
.61(a) 
.61(a) 
•61(a) 
•61(a) 
•61(a) 
•61(a) 
•61(a) 
•61(a) 
.61(a) 
•61(a) 
•61(a) 
•61(a) 
.61(a) 
.61(a) 
.61(a) 


141.24(f) 
141.24(f) 
141.24(f) 
141.24(f) 
141.24(f) 
141.24(f) 
141.24(f) 
141.24(0 
141.24(f) 
141.24(f) 
141.24(0 
141.24(f) 
141.24(f) 
141.24(0 
141.24(0 
141.24(0 
141.24(0 
141.24(0 
141.24(f) 
141.24(0 
141.24(0 


Radioactive  Contaminants 


Beta/photon  emitters 

Alpha  eriitters  

Combineb  radium  (226  &  228) 


141.16  .... 

141.15(b) 

141.15(a) 


141.25(a).  141.26(b) 
141.25(a),  141.26(a) 
141.25(a),  141.26(a) 


Disinfection  Byproducts  (DBFs),  Byproduct  Precursors,  Disinfectant  Residuals.  Where  disinfection  is  used  in  the  treatment  of  drink- 
ing Water,  disinfectants  combine  with  organic  and  inorganic  matter  present  in  water  to  form  chemicals  called  disinfection  byprod- 
ucts (DBFs).  EPA  also  sets  standards  for  controlling  the  levels  of  disinfectants  and  DBPs  in  drinldng  water,  which  includes 
trihalomethanes  (THMs)  and  haloacetic  acids  (HAAs).^ 


Total  trihelomethanes  (TTHMs)  

— Chloroform 
— Bromo^ichloromethane 
— DIbronlochloromethane 
— Bromolorm 

Haioacetjc  Acids  (HAAS)  

— Monoctiloroacetic  acid 
— Dichloi(Dacetic  acid 
— Trichloroacetic  acid 
— Monobromoacetic  acid 

Bromate  [ 

Chlorite  1 

Chlorine  (MRDL)  

Chlorami^e  (MRDL)  

Chlorine  pioxide  (MRDL),  >2  consecutive  samples  at  entry  point 

only  ate  above  MRDL. 
Chlorine  dioxide  (MRDL),  sample(s)  in  distribution  system  atxsve 

mrdlJ 

Control  of  DBP  precursors— TOC  (TT)  

Bench  marking  and  disinfection  profiling 

Development  of  monitoring  plan 


Acrylami(|e  (TT)  

Epichlorc*iydrin  (TT) 


2 
2 
2 

2 
2 

1 

2 

N/A 
N/A 


141.12,6  141.64(a) 


141.64(a) 


141.64(a)  

141.64(a)  

141.65(a)  

141.65(a)  

141.65(a), 

141.133(c)(2). 
141.65(a), 

141.133(c)(2). 
141.135(a-b)  .... 

N/A  

N/A  


141.30.  141.132(a-b) 


141.132(a-b) 


141.132(a-b) 
141.132(a-b) 
141.132(a,  c) 
141.132(a,  c) 
141.132(a,  c), 

141.133(c)(2) 
141.132(a,  c), 

141.133(c)(2) 
141.132(a,  d) 
141.172 
141.132(0 


Other  Treatment  Techniques 


141.111 
141.111 


N/A 
N/A 


N/A 
N/A 


11.  Unregulated  Contaminant  Monitoring  Results' 


Unregula  ed  contaminants 


N/A  I  N/A 


3  I  141.40 
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Appendix  A  to  Subpart  Q  of  Part  141.— NPDWR  Violations  and  Other  Situations  Requiring  Public  Notice^ 

(Including  D/DBP  and  IESWTR  Violations) — Continued 


MCL/MRDUTT  violations 2 

Monitoring  and  testing  procedure 
violations 

Tier  of  pub- 
lic 
notice  re- 
quired 

Citation 

Contaminant 

Tier  of  pub- 
lic 
notice  re- 
quired 

Citation 

Nickel 

n/a 

N/A  

3 

141.23(c.  k) 

III.  Public  Notification  for  Variances  and  Exemptions 


Operation  under  a  variance  or  exemption , 

Violation  of  conditions  of  a  variance  or  exemption 


1415,  14168 
1415,  1416  .. 


N/A 

N/A 


N/A 
N/A 


IV.  Other  Situations  Requiring  Public  Notification 


Fluoride  secondary  maximum  contaminant  level  (SMCL)  exceed- 
ance. 

Availability  of  unregulated  contaminant  monitoring  data 

Waterborne  disease  outbreak 

Other  situations  as  determined  by  primacy  agency 


N/A 

N/A 
N/A 
N/A 


Appendix  A  Endnotes 

1.  Violations  and  other  situations  riot  listed 
in  this  table  do  not  require  notice,  unless 
otherwise  determined  by  the  primacy  agency. 
Primacy  agencies  may  move  violations 
requiring  public  notice  to  a  higher  tier  as 
well  (e.g.,  Tier  3  to  Tier  2). 

2.  MCL — Maximum  contaminant  level, 
MRDL — Maximum  residual  disinfectant 
level,  TT — Treatment  technique. 

3.  The  term  Violations  of  National  Primary 
Drinking  Water  Regulations  (NPDWH)  is  used 
here  to  include  violations  of  MCL,  MRDL, 
treatment  technique,  monitoring,  and  testing 
procedure  requirements. 

4.  Most  of  the  requirements  of  the  Interim 
Enhanced  Surface  Water  Treatment  Rule  (63 
FR  69477)  (§§  141.170-141.171,  141.73- 


141.174)  become  effective  December  16,  2001 
for  Subpart  H  systems  (surface  water  systems 
and  ground  water  systems  under  the  direct 
influence  of  surface  water)  serving  more  than 
10,000.  The  Surface  Water  Treatment  Rule 
(§§  141.70-141.73,  141.74)  remains  in  effect 
for  these  systems  until  that  time.  However. 
§  141.172  has  some  requirements  that  become 
effective  as  soon  as  April  16,  1999. 

5.  Subpart  H  community  and  non-transient 
non-community  systems  serving  >10.000 
must  comply  with  new  DBP  MCLs, 
disinfectant  MRDLs,  and  related  monitoring 
requirements  beginning  December  16,  2001. 
All  other  community  and  non-transient  non- 
community  systems  must  meet  the  MCLs  and 
MRDLs  beginning  December  16,  2003. 


6.  §  141.12  will  no  longer  apply  after 
December  16,  2003. 

7.  Monitoring  is  currently  required  for  34 
unregulated  contaminants  listed  in  §  141.40. 
These  include  aldicctrb.  aldicarb  sulfone,  and 
aldicarb  sulfoxide. 

8.  This  citation  refers  to  sections  1415  and 
1416  of  the  Safe  Drinking  Water  Act.  There 
are  no  regulations  requiring  water  systems  to 
comply  with  the  conditions  of  a  variance  or 
exemption.  However,  sections  1415  and  1416 
require  that  "a  schedule  prescribed  *   *   *  for 
a  public  water  system  granted  a  variance  |or 
exemption]  shall  require  compliance  by  the 
system  *   *   *" 

9.  Primacy  agencies  may  place  other 
situations  in  any  tier  they  believe 
appropriate,  based  on  threat  to  public  health. 


Appendix  B  to  Subpart  Q  of  Part  141.— Standard  Health  Effects  Language  for  Public  Notification 


Contaminant 


MCLG  1  mg/L 


MCL  2  mg/L 


Standard  health  effects  language  for  public  notification 


National  Primary  Drinking  Water  Regulations  (NPDWR) 
Microbiological  Contaminants 


la.  Total  conform 


lb.  Fecal  coliform/E.  cxjII 


2.  Turbidity 


Zero 


Zero 


None 


Presence  3 


Presence 


1  HTUV5 
NTUs 


Coliforms  are  bacteria  that  are  naturally  present  in  the  environment 
and  are  used  as  an  indicator  that  other,  potentially-harmful,  bacteria 
may  be  present.  Coliforms  were  found  in  more  samples  than  altowed 
and  this  was  a  waming  of  potential  problems. 

Fecal  coliforms  and  E.  coli  are  tiacteria  whose  presence  indicates  that 
the  water  may  be  contaminated  with  human  or  animal  wastes.  Mi- 
crobes in  these  wastes  can  cause  short-term  effects,  such  as  diar- 
rhea, cramps,  nausea,  headaches,  or  other  symptoms.  They  may 
pose  a  special  health  nsk  for  infants,  young  children,  and  people 
with  severely  compromised  immune  systems. 

Turbidity  has  no  health  effects.  However,  turbidity  can  interfere  with 
disinfection  and  provide  a  medium  for  microbial  growth.  Turbidity 
may  indicate  the  presence  of  disease-causing  organisms.  These  or- 
ganisms include  bacteria,  viruses,  and  parasites  that  can  cause 
symptoms  such  as  nausea,  cramps,  diarrfiea  and  associated  head- 
aches. 
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Interim 


Enhanced    Surface    Water 
Treatment  Rule  (lESWTR)  viola- 


tions 

3.  Giardlk 

4.  Viruses 

5.  Heterjtroph 
bacteri  a 

6.  Legior  ella 

7.  Cryptc  sporidium 


8.  Antim(  ny 


9.  Arseni : 


10.  Asbestos  (>10^lm) 


1 1 .  Bariu  n 


12.  Beryl  ium  

13.  Cadmium  

14.  Chronium  (total) 

15.  Cyande 


19.  Nitrite 


20.  Nitrat  s+Nitrite 


21.  Selen  um 


22  Thalli  im 


23.  Lead 
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Contaminant 


lamblia 

ic  plate  count  (HPC) 


MCLG  '  mg/L 


Zero 


MCL2  mg/L 


Standard  health  effects  language  for  public  notification 


Inadequately  treated  water  may  contain  disease-causing  organisms. 
These  organisms  include  bacteria,  viruses,  and  parasites  which  can 
cause  symptoms  such  as  nausea,  cramps,  diarrhea,  and  associated 
headaches.^ 


Inorganics 


0.006 


None 


7MFL9 


16.  Fluorpe 

17.  Merciry  (inorganic) 

18.  Nitrat} 


0.004 

0.005 

0.1 

0.2 

4.0 

0.002 
10 


10 


0.05 


0.0005 


0.006 


0.05 


7MFL 


0.004 

0.005 

0.1 

0.2 

4.0 

0.002 
10 


10 


0.05 


0.002 


Some  people  who  drink  water  containing  antimony  well  in  excess  of 
the  MCL  over  many  years  could  experience  increases  in  blood  cho- 
lesterol and  decreases  in  blood  sugar. 

Some  people  who  drink  water  containing  arsenic  in  excess  of  the  MCL 
over  many  years  could  experience  skin  damage  or  problems  with 
their  circulatory  system,  and  may  have  an  increased  risk  of  getting 
cancer. 

Some  people  who  drink  water  containing  asbestos  in  excess  of  the 
MCL  over  many  years  may  have  an  increased  risk  of  developing  be- 
nign intestinal  polyps. 

Some  people  who  drink  water  containing  barium  in  excess  of  the  MCL 
over  many  years  could  experience  an  increase  in  their  blood  pres- 
sure. 

Some  people  who  drink  water  containing  beryllium  well  in  excess  of 
the  MCL  over  many  years  could  develop  intestinal  lesions. 

Some  people  who  drink  water  containing  cadmium  in  excess  of  the 
MCL  over  many  years  could  experience  kidney  damage. 

Some  people  who  use  water  containing  chromium  well  in  excess  of  the 
MCL  over  many  years  could  experience  allergic  dermatitis. 

Some  people  who  drink  water  containing  cyanide  well  in  excess  of  the 
MCL  over  many  years  could  experience  nerve  damage  or  problems 
with  their  thyroid. 

Some  people  who  dnnk  water  containing  fluoride  in  excess  of  the  MCL 
over  many  years  could  get  bone  disease,  including  pain  and  tender- 
ness of  the  bones.  Children  may  get  mottled  teeth. 

Some  people  who  drink  water  containing  inorganic  mercury  well  in  ex- 
cess of  the  MCL  over  many  years  could  experience  kidney  damage. 

Infants  below  the  age  of  six  months  who  drink  water  containing  nitrate 
in  excess  of  the  MCL  could  become  seriously  ill  and,  if  untreated, 
may  die.  Symptoms  include  shortness  of  breath  and  blue-baby  syn- 
drome. 

Infants  below  the  age  of  six  months  who  drink  water  containing  nitrite 
in  excess  of  the  MCL  could  become  seriously  ill  and,  if  untreated, 
may  die.  Symptoms  include  shortness  of  breath  and  blue-baby  syn- 
drome. 

Infants  below  the  age  of  six  months  who  drink  water  containing  nitrate 
and  nitrite  in  excess  of  the  MCL  could  become  seriously  ill  and,  if 
untreated,  may  die.  Symptoms  include  shortness  of  breath  and  blue 
baby  syndrome. 

Selenium  is  an  essential  nutrient.  However,  some  people  who  drink 
water  containing  selenium  in  excess  of  the  MCL  over  many  years 
could  experience  hair  or  fingernail  losses,  numbness  in  fingers  or 
toes,  or  problems  with  their  circulation. 

Some  people  who  drink  water  containing  thallium  in  excess  of  the  MCL 
over  many  years  could  experience  hair  loss,  changes  in  their  blood, 
or  problems  with  their  kidneys,  intestines,  or  liver. 


Lead  and  Copper  Rule 


Zero 


Infants  and  children  who  drink  water  containing  lead  in  excess  of  the 
action  level  could  experience  delays  in  their  physical  or  mental  de- 
velopment. Children  could  show  slight  deficits  in  attention  span  and 
learning  abilities.  Adults  who  drink  this  water  over  many  years  could 
develop  kidney  problems  or  high  blood  pressure. 
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Continued 

Contaminant 

MCLG 1  mg/L 

MCL2  mg/L 

Standard  health  effects  language  for  public  notification 

24.  Copper 

1.3 

TT11 

Copper  Is  an  essential  nutrient,  but  some  people  who  drink  water  con- 
taining copper  in  excess  of  the  action  level  over  a  relatively  short 
amount  of  time  could  expenence  gastrointestinal  distress.  Some  peo- 
ple who  drink  water  containing  copper  in  excess  of  the  action  level 
over  many  years  could  suffer  liver  or  kidney  damage.  People  with 
Wilson's  Disease  should  consult  their  personal  doctor. 

Synthetic  Organic  Compounds 

25.  2,4-D 

0.07 

0.07 

Some  people  who  drink  water  containing  the  weed  killer  2,4-D  well  in 

excess  of  the  MCL  over  many  years  could  expenence  problems  with 

their  kidneys,  liver,  or  adrenal  glands. 

26.  2,4,5-TP  (Silvex)  

0.05 

0.05 

Some  people  who  drink  water  containing  silvex  in  excess  of  the  MCL 

over  many  years  could  experience  liver  problems. 

27.  Alachlor 

Zero 

0.002 

Some  people  who  drink  water  containing  alachlor  in  excess  of  the  MCL 

over  many  years  could  have  problems  with  their  eyes,  liver,  kidneys, 
or  spleen,  experience  anemia,  or  may  have  an  increased  risk  of  get- 
ting cancer. 

28.  Atrazine 

0.003 

0.003 

Some  people  who  drink  water  containing  atrazine  well  in  excess  of  the 
MCL  over  many  years  could  experience  problems  with  their  cardio- 
vascular system  or  reproductive  difficulties. 

29.  Ben20(a)pyrene  (PAHs)  

Zero 

0.0002 

Some  people  who  drink  water  containing  benzo(a)pyrene  in  excess  of 
the  MCL  over  many  years  may  expenence  reproductive  difficulties  or 

may  have  an  increased  nsk  of  getting  cancer. 

30.  Cartxjfuran 

0.04 

0.04 

Some  people  who  drink  water  containing  cartxjfuran  in  excess  of  tt>e 
MCL  over  many  years  could  expenence  problems  with  their  blood,  or 

nervous  or  reproductive  systems. 

31.  Chlordane  

Zero 

0.002 

Some  people  who  drink  water  containing  chlordane  in  excess  of  the 
MCL  over  many  years  could  experience  problems  with  their  liver,  or 

nervous  system,  and  may  have  an  Increased  risk  of  getting  cancer. 

32.  Dalapon  

0.2 

0.2 

Some  people  who  drink  water  containing  dalapon  well  in  excess  of  the 
MCL  over  many  years  could  experience  minor  kidney  changes. 

33.  Di  (2-ethylhexyl)  adipate 

0.4 

0.4 

Some  people  who  drink  water  containing  di  (2-ethylhexyl)  adipate  well 
in  excess  of  the  MCL  over  many  years  could  experience  general 

toxic  effects  or  reproductive  difficulties. 

34.  Di(2-ethylhexyl)  phthalate 

Zero 

0.006 

Some  people  who  drink  water  containing  di  (2-ethylhexyl)  phthalate  in 
excess  of  the  MCL  over  many  years  may  have  problems  with  their 

liver,  or  experience  reproductive  difficulties,  and  may  have  an  in- 

creased risk  of  getting  cancer. 

35.  Dibromochloropropane  (DBCP)  .. 

Zero 

0.0002 

Some  people  who  drink  water  containing  DBCP  in  excess  of  the  MCL 
over  many  years  could  experience  reproductive  difficulties  and  may 
have  an  increased  nsk  of  getting  cancer. 

36.  Dinoseb 

0.007 

0.007 

Some  people  who  dnnk  water  containing  dinoseb  well  in  excess  of  the 
MCL  over  many  years  could  experience  reproductive  difficulties. 

37.  Dioxin  (2,3,7,8-TCDD)  

Zero 

3x10-8 

Some  people  who  drink  water  containing  dioxin  in  excess  of  the  MCL 
over  many  years  could  experience  reproductive  difficulties  and  may 

have  an  Increased  risk  of  getting  cancer. 

38.  Diquat  

0.02 

0.02 

Some  people  who  drink  water  containing  diquat  in  excess  of  the  MCL 
over  many  years  could  get  cataracts. 

39.  Endothall 

0.1 

0.1 

Some  people  who  drink  water  containing  endothall  in  excess  of  the 
MCL  over  many  years  could  experience  problems  with  their  stomach 
or  intestines. 

40.  Endrin  

0.002 

0.002 

Some  people  who  drink  water  containing  endrin  in  excess  of  the  MCL 
over  many  years  could  expenence  liver  problems. 

41.  Ethylene  dibromide 

Zero 

0.00005 

Some  people  who  drink  water  containing  ethylene  dibromide  in  excess 
of  the  MCL  over  many  years  could  expenence  problems  with  their 

liver,  stomach,  reproductive  system,  or  kidneys,  and  may  have  an  in- 

creased nsk  of  getting  cancer. 

42.  Glyphosate 

0.7 

0.7 

Some  people  who  drink  water  containing  glyphosate  in  excess  of  the 
MCL  over  many  years  could  expenence  problems  with  their  kidneys 
or  reproductive  difficulties. 

43.  Heptachlor  

Zero 

0.0004 

Some  people  who  drink  water  containing  heptachlor  in  excess  of  the 
MCL  over  many  years  could  experience  liver  damage  and  may  have 
an  increased  risk  of  getting  cancer. 

44.  Heptachlor  epoxide 

Zero 

0.0002 

Some  people  who  dnnk  water  containing  heptachlor  epoxide  in  excess 
of  the  MCL  over  many  years  could  experience  liver  damage,  and 
may  have  an  increased  risk  of  getting  cancer. 
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Contaminant 


MCLG 1  mg/L 


MCL2  mg/L 


Standard  health  effects  language  for  public  notification 


45.  Hexa(  ihlorobenzene 


Zero 


0.001 


46.  Hexachlorocycio  pentadiene 


47.  Linda  le 


48.  Methcxychlor  

49.  Oxam  /\  (Vydate) 


50.  Penta  ;hlorophenol 


51.  Piclorim 


52.        Pc^lychlorinated        biphenyls 
(PCBs) 


0.05 

0.05 

0002 

0.0002 

0.04 

0.04 

0.2 

0.2 

Zero 

0.001 

0.5 

0.5 

Zero 

0.0005 

53.  Simajine  ... 

54.  Toxaphene 


0.004 
Zero 


0.004 
0.003 


Some  people  who  drink  water  containing  hexachlorobenzene  in  excess 
of  the  MCL  over  many  years  could  experience  problems  with  their 
liver  or  kidneys,  or  adverse  reproductive  effects,  and  may  have  an 
increased  risk  of  getting  cancer. 

Some  people  who  drink  water  containing  hexachlorocyclopentadiene 
well  in  excess  of  the  MCL  over  many  years  could  experience  prob- 
lems with  their  kidneys  or  stomach  . 

Some  people  who  drink  water  containing  lindane  in  excess  of  the  MCL 
over  many  years  could  experience  problems  with  their  kidneys  or 
liver. 

Some  people  who  drink  water  containing  methoxychlor  in  excess  of  the 
MCL  over  many  years  could  experience  reproductive  difficulties. 

Some  people  who  drink  water  containing  oxamyl  in  excess  of  the  MCL 
over  many  years  could  experience  slight  nervous  system  effects. 

Some  people  who  drink  water  containing  pentachlorophenol  in  excess 
of  the  MCL  over  many  years  could  experience  problems  with  their 
liver  or  kidneys,  and  may  have  an  increased  risk  of  getting  cancer. 

Some  people  who  drink  water  containing  picloram  in  excess  of  the 
MCL  over  many  years  could  experience  problems  with  their  liver. 

Some  people  who  drink  water  containing  PCBs  in  excess  of  the  MCL 
over  many  years  could  expenence  changes  in  their  skin,  problems 
with  their  thymus  gland,  immune  deficiencies,  or  reproductive  or 
nervous  system  difficulties,  and  may  have  an  increased  risk  of  get- 
ting cancer. 

Some  people  who  drink  water  containing  simazine  in  excess  of  the 
MCL  over  many  years  could  experience  problems  with  their  blood. 

Some  people  who  drink  water  containing  toxaphene  in  excess  of  the 
MCL  over  many  years  could  have  problems  with  their  kidneys,  liver, 
or  thyroid,  and  may  have  an  increased  risk  of  getting  cancer. 


Volatile  Organic  Chemicals 


55.  Ben2€  ne 


56.  Cartxj  i  tetrachloride 


57. 


Chlorobenzene 


(monoc  ilorobenzene). 


58.  o-DicMorobenzene 


59.  p-Dicf'  lorobenzene 


60.  1 ,2-Dii  ;hloroethane 


61.1 ,1  -Di  ;hloroethylene 


62.  c/s- 1, 2 -Dichloroethylene 


63.  trans- 


,2-Dichloroethylene 


64.  Dichio  omefhane 


65.  1 ,2-Di(  ;hloropropane 


66.  Ethylbfenzene 


Zero 

Zero 

0.1 

0.6 

0.075 

Zero 

0.007 

0.07 

0.1 

Zero 

Zero 

0.7 


0.005 


0.005 


0.1 


0.6 


0.075 


0.005 


0.007 


0.07 


0.1 


0.005 


0.005 


0.7 


Some  people  who  drink  water  containing  benzene  in  excess  of  the 
MCL  over  many  years  could  experience  anemia  or  a  decrease  in 
blood  platelets,  and  may  have  an  increased  risk  of  getting  cancer. 

Some  people  who  drink  water  containing  cart)on  tetrachloride  in  excess 
of  the  MCL  over  many  years  could  experience  problems  with  their 
liver  and  may  have  an  increased  risk  of  getting  cancer. 

Some  people  who  drink  water  containing  chlorobenzene  in  excess  of 
the  MCL  over  many  years  could  experience  problems  with  their  liver 
or  kidneys. 

Some  people  who  drink  water  containing  o-dichtorobenzene  well  in  ex- 
cess of  the  MCL  over  many  years  could  experience  problems  with 
their  liver,  kidneys,  or  circulatory  systems. 

Some  people  who  drink  water  containing  p-dichlorobenzene  in  excess 
of  the  MCL  over  many  years  could  experience  anemia,  damage  to 
their  liver,  kidneys,  or  spleen,  or  changes  in  their  blood. 

Some  people  who  drink  water  containing  1 ,2-dichloroethane  in  excess 
of  the  MCL  over  many  years  may  have  an  increased  risk  of  getting 
cancer. 

Some  people  who  drink  water  containing  1,1-dichloroethylene  in  ex- 
cess of  the  MCL  over  many  years  could  experience  problems  with 
their  liver. 

Some  people  who  drink  water  containing  cis-1,2-dichloroethylene  in  ex- 
cess of  the  MCL  over  many  years  could  experience  problems  with 
their  liver. 

Some  people  who  drink  water  containing  trans-1,2-dichloroethylene 
well  in  excess  of  the  MCL  over  many  years  could  experience  prob- 
lems with  their  liver. 

Some  people  who  drink  water  containing  dichloromethane  in  excess  of 
the  MCL  over  many  years  could  have  liver  problems  and  may  have 
an  increased  risk  of  getting  cancer. 

Some  people  who  drink  water  containing  1 ,2-dichloropropane  in  excess 
of  the  MCL  over  many  years  may  have  an  increased  risk  of  getting 
cancer. 

Some  people  who  drink  water  containing  ethylbenzene  well  in  excess 
of  the  MCL  over  many  years  could  experience  problems  with  their 
liver  or  kidneys. 
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Contaminant 


67.  Styrene 


68.  Tetrachloroethylene 


69.  Toluene 


70.  1 ,2,4-Trichlorobenzene 


71 .  1,1,1  -Trichloroethane 


72.  1,1,2-Trichloroethane 


73.  Trichloroethylene 


74.  Vinyl  chloride  . 

75.  Xylenes  (total) 


MCLG 1  mg/L 


0.1 


Zero 


0.07 

0.2 

0.003 

Zero 

Zero 
10 


MCL2  mgfL 


0.1 


0.005 


0.07 

0.2 

0.005 

0.005 

0.002 
10 


Standard  health  effects  language  for  public  notification 


Some  people  who  drink  water  containing  styrene  well  in  excess  of  the 

MCL  over  many  years  could  have  problems  with  their  liver,  kidneys, 

or  circulatory  system. 
Some  people  who  drink  water  containing  tetrachloroethylene  in  excess 

of  the  MCL  over  many  years  could  have  problems  with  their  liver, 

and  may  have  an  increased  risk  of  getting  cancer. 
Some  people  who  drink  water  containing  toluene  well  in  excess  of  the 

MCL  over  many  years  could  have  problems  with  their  nen/ous  sys- 
tem, kidneys,  or  liver. 
Some  people  who  drink  water  containing  1 ,2,4-trichlorobenzene  well  in 

excess  of  the  MCL  over  many  years  could  experience  changes  in 

their  adrenal  glands. 
Some  people  who  drink  water  containing  1,1,1 -trichloroethane  in  ex- 
cess of  the  MCL  over  many  years  could  experience  problems  with 

their  liver,  nervous  system,  or  circulatory  system. 
Some  people  who  dnnk  water  containing  1,1,2-trichloroethane  well  in 

excess  of  the  MCL  over  many  years  could  have  problems  with  their 

liver,  kidneys,  or  immune  systems. 
Some  people  who  drink  water  containing  trichloroethylene  in  excess  of 

the  MCL  over  many  years  could  experience  problems  with  their  liver 

and  may  have  an  increased  risk  of  getting  cancer. 
Some  people  who  drink  water  containing  vinyl  chloride  in  excess  of  the 

MCL  over  many  years  may  have  an  Increased  risk  of  getting  cancer. 
Some  people  who  drink  water  containing  xylenes  in  excess  of  the  MCL 

over  many  years  could  experience  damage  to  their  nervous  system. 


Radioactive  Contaminants 


76.  Beta/photon  emitters 


77.  Alpha  emitters 


78.  Combined  radium  (226  &  228) 


Zero 


Zero 


Zero 


4  mrefTv/yr^2 


15pCi/Li3 


5pCI/L 


Certain  minerals  are  radioactive  and  may  emit  forms  of  radiation 
known  as  photons  and  beta  radiation.  Some  people  who  drink  water 
containing  beta  and  photon  emitters  in  excess  of  the  MCL  over  many 
years  may  have  an  increased  risk  of  getting  cancer. 

Certain  minerals  are  radioactive  and  may  emit  a  form  of  radiation 
known  as  alpha  radiation.  Some  people  wfro  drink  water  containing 
alpha  emitters  in  excess  of  the  MCL  over  many  years  may  have  an 
increased  risk  of  getting  cancer. 

Some  people  who  drink  water  containing  radium  226  or  228  in  excess 
of  the  MCL  over  many  years  may  have  an  increased  risk  of  getting 
cancer. 


Disinfection  Byproducts  (DSPs),  Byproduct  Precursors,  and  Disinfectant  Residuals:  Where  disinfection  is  used  in  the  treatment  of 
drinlcing  water,  disinfectants  combine  with  organic  and  inorganic  matter  present  in  water  to  form  chemicals  called  disinfection 
byproducts  (OBPs).  EPA  also  sets  standards  for  controlling  the  levels  of  disinfectants  and  DBPs  in  drinlcing  water,  which  include 
trihaiomethanes  (THMs)  and  haloacetic  acids  (HAAs).^* 


79.  Total  trihaiomethanes  (TTHMs) 

— Chloroform 

— Bromodichloromethane  

— Dibromochloromethane 

— Bromoform 

80.  Haloacetic  Acids  (HAAS)  

— Monochloroacetic  acid  

— Dichloroacetic  acid 

— Trichloroacetic  acid  

— Monobromoacetic  acid  , 

— Dibromoacetic  acid 

81.  Bromate  


82.  Chlorite 


83.  Chlorine 


Zeroes 
Zero 
0.06 
Zero 

None 
"^  Zero 
0.3 
None 
None 
Zero 


0.08 


4  (MRDLG)  '9 


0.10/ 
0.08016  17 


0.06018 


0.010 


1.0 


4.0(MRDL)2o 


Some  people  who  drink  water  containing  trihaiomethanes  in  excess  of 
the  MCL  over  many  years  may  experience  problems  with  their  liver, 
kidneys,  or  central  nervous  system,  and  may  have  an  increased  risk 
of  getting  cancer. 

Some  people  who  drink  water  containing  HAAs  in  excess  of  the  MCL 
over  many  years  may  have  an  increased  risk  of  developing  cancer. 


Some  people  who  drink  water  containing  bromate  in  excess  of  the 
MCL  over  many  years  may  have  an  increased  risk  of  developing 
cancer. 

Some  infants  and  young  children  who  drink  water  containing  chlorite  in 
excess  of  the  MCL  could  experience  nervous  system  effects.  Similar 
effects  may  occur  in  fetuses  of  pregnant  mothers  who  drink  water 
containing  chlorite  in  excess  of  the  MCL.  Some  people  may  experi- 
ence anemia. 

Some  people  who  contact  drinking  water  containing  chlorirp  well  in  ex- 
cess of  the  MRDL  could  experience  irritating  effects  to  their  eyes 
and  nose.  Some  people  who  drink  water  containing  chlorine  well  in 
excess  of  the  MRDL  could  experience  stomach  discomfort. 
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Contaminant 


MCLG '  mg/L 


MCL2  mg/L 


Standard  health  effects  language  for  public  notification 


84.  Chloi  amines 


85a.  Chlprine 
live 
are  at)4ve 


sa  mples 


dioxide.  >2  consecu- 
at  entry  point  only 
MRDL. 


4  (MRDLG) 


0.8  (MRDLG) 


85b.  Chlorine 
distribu 
MRDL. 


distribu  :ion 


dioxide,  sample(s)  in 
system     are    above 


86.     Corfrol     of     DBP     precursors 
(TOC). 


0.8  (MRDLG) 


None 


4.0  (MRDL) 


0.8  (MRDL) 


0.8  (MRDL) 


Some  people  who  contact  drinking  water  containing  chloramines  well  in 
excess  of  the  MRDL  could  experience  irritating  effects  to  their  eyes 
and  nose.  Some  people  who  drinl<  water  containing  chloramines  well 
in  excess  of  the  MRDL  could  experience  stomach  discomfort  or  ane- 
mia. 

Some  infants  and  young  children  who  drink  water  containing  chlorine 
dioxide  in  excess  of  the  MRDL  could  experience  nervous  system  ef- 
fects. Similar  effects  may  occur  in  fetuses  of  pregnant  mothers  who 
drink  water  containing  chlorine  dioxide  in  excess  of  the  MRDL.  Some 
people  may  experience  anemia. 

The  chlorine  dioxide  violations  reported  today  are  the  result  of 
exceedances  at  the  treatment  facility  only,  not  within  the  distribution 
system  which  delivers  water  to  consumers.  Continued  compliance 
with  chlorine  dioxide  levels  within  the  distribution  system  minimizes 
the  potential  risk  of  these  violations  to  consumers. 

Some  infants  and  young  children  who  drink  water  containing  chlorine 
dioxide  in  excess  of  the  MRDL  could  experience  nervous  system  ef- 
fects. Similar  effects  may  occur  in  fetuses  of  pregnant  mothers  who 
drink  water  containing  chlorine  dioxide  in  excess  of  the  MRDL.  Some 
people  may  experience  anemia. 

The  chlorine  dioxide  violations  reported  today  include  exceedances  of 
the  EPA  standard  within  the  distribution  system  which  delivers  water 
to  consumers.  Violations  of  the  chlorine  dioxide  standard  within  the 
distribution  system  may  hann  human  health  based  on  short-term  ex- 
posures. Certain  groups,  including  fetuses,  infants,  and  young  chil- 
dren, may  be  especially  susceptible  to  nervous  system  effects  from 
excessive  chlorine  dioxide  exposure. 

Total  organic  carbon  (TOC)  has  no  health  effects.  However,  total  or- 
ganic carbon  provides  a  medium  for  the  formation  of  disinfection  by- 
products. These  byproducts  include  trihalomethanes  (THMs)  and 
haloacetic  acids  (HAAs),  which  may  lead  to  adverse  health  effects, 
liver  or  kidney  problems,  or  nervous  system  effects. 


Other  Treatment  Techniques 


87.  Acryli  mide 


88.  Epich  orohydrin 


Zero 


Zero 


Some  people  who  drink  water  containing  high  levels  of  acrylamide  over 
a  long  period  of  time  could  have  problems  with  their  nervous  system 
or  blood,  and  may  have  an  increased  risk  of  getting  cancer. 

Some  people  who  drink  water  containing  high  levels  of  epichlorohydrin 
over  a  long  period  of  time  could  experience  stomach  problems,  and 
may  have  an  increased  risk  of  getting  cancer. 


Appendi: :  B  Endnotes 

1.  MCLJG — Maximum  contaminant  level 
goal 

2.  MCU— Maxi 

3.  For 
samples 
of  the  monthly 
total  coli 
than  40 


I  er  1 


s  imt 


mum  contaminant  level. 
>  ^ater  systems  analyzing  at  least  40 
month,  no  more  than  5.0  percent 
samples  may  be  positive  for 
arms.  For  systems  analyzing  fewer 

pies  per  month,  no  more  than 
e  per  month  may  be  positive  for 
orms. 
NTU  —Nephelometric  turbidity  unit. 
ACL  for  the  monthly  turbidity 
1  NTU:  the  MCL  for  the  2 -day 
5  NTU.  The  standard  language  for 
may  also  be  used  where  a  turbidity 
e  is  the  reason  for  a  treatment 
violation. 

)acteria  detected  by  HPC  are  not 
y  harmful.  HPC  is  simply  an 
method  of  determining 
nfectint  residual  levels.  The  number  of 
bactpria  is  an  indicator  of  whether  there 
disinfectant  in  the  distribution 


one  sam 
total  col: 
4. 

5.  The 
average  ii 
average  i; 
turbidity 
exceedar 
techniqu 

6.  The 
necessari 
altemati\t 
disi 
such 
is  enough 
system. 

7.  TT— iTreatment  technique. 


8.  This  language  may  be  used  for  both 
SWTR  and  lESWTR  violations. 

9.  Millions  of  fibers  per  liter. 

10.  Action  LeveJ=0.015  mg/L. 

11.  Action  Level=1.3  mg/L. 

12.  Millirems  per  year. 

13.  Picocuries  per  liter. 

14.  Surface  water  systems  and  ground 
water  systems  under  the  direct  influence  of 
surface  water  are  regulated  under  Subpart  H 
of  40  CFR  part  141.  Subpart  H  community 
and  non-transient  non-community  systems 
serving  >10,000  must  comply  with  DBP 
MCLs  and  disinfectant  maximum  residual 
disinfectant  levels  (MRDLs)  beginning 
December  16,  2001.  All  other  community  and 
non-transient  noncommunity  systems  must 
meet  the  MCLs  and  MRDLs  beginning 
December  16,  2003. 

15.  The  MCLG  for  chloroform  may  change 
if  the  final  DBP  rule  changes. 

16.  The  MCL  of  0.10  mg/1  for  TTHMs  is  in 
effect  until  December  16,  2001  for  Subpart  H 
community  water  systems  larger  than  10,000. 
This  MCL  is  in  effect  until  December  16, 
2003  for  community  water  systems  with  a 
population  larger  than  10.000  using  only. 


ground  water  not  under  the  direct  influence 
of  surface  water.  After  these  deadlines,  the 
MCL  will  be  0.080  mg/1.  On  December  16, 
2003,  all  systems  serving  less  than  10,000 
will  have  to  comply  with  the  new  MCL  as 
well. 

17.  The  MCL  for  total  trihalomethanes  is 
the  sum  of  the  concentrations  of  the 
individual  trihalomethanes. 

18.  The  MCL  for  haloacetic  acids  is  the 
sum  of  the  concentrations  of  the  individual 
haloacetic  acids. 

19.  MRDLG — MjLximum  residual 
disinfectant  level  goal. 

20.  MRDL — Maximum  residual 
disinfectant  level. 

Appendix  C  to  Subpart  Q  of  Part  141,  List 
of  Acronyms  Used  in  Public  Notification 
Regulation 

CCR    Consumer  Confidence  Report 

CWS    Community  Water  System 

DBP    Disinfection  Byproduct 

EPA    Environmental  Protection  Agency 

lESWTR    Interim  Enhanced  Surface  Water 

Treatment  Rule 
IOC    Inorganic  Chemical 
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LCR    Lead  and  Copper  Rule 
MCL    Maximum  Contaminant  Level 
MCLG    Maximum  Contaminant  Level  Goal 
MRDL    Maximum  Residual  Disinfectant 

Level 
NCWS    Non-Community  Water  System 
NPDWR    National  Primary  Drinking  Water 

^Regulation 
NTNCWS    Non-Transient  Non-Community 

Water  System 
OGWDW    Office  of  Ground  Water  and 

Drinking  Water 
OW    Office  of  Water 
PN    Public  Notification 
PWS    Public  Water  System 
SDWA    Safe  Drinking  Water  Act 
SMCL    Secondary  Maximum  Contaminant 

Level 
SOC    Synthetic  Organic  Chemical 
SWTR    Surface  Water  Treatment  Rule 
TCR    Total  Coliform  Rule 
TT    Treatment  Technique 
TWS    Transient  Non-Community  Water 

System 
VOC    Volatile  Organic  Chemical 

PART  142— [AMENDED] 

1 .  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300  g-3,  300g-l,  300  g-5,  300  g-6,  300  j-4, 
300J-9,  and300j-ll. 

2.  Section  142.14  is  amended  by 
redesignating  paragraph  (f)  as  (g)  and 
adding  a  new  (f),  to  read  as  follows: 

§  142.14    Records  kept  by  States. 


(f)  Public  notification  records  under 
subpart  Q  of  part  141  of  this  chapter 
received  from  public  water  systems 
(including  the  certifications  of 
compliance  and  copies  of  the  public 
notices)  and  any  state  determinations 
establishing  alternative  public 
notification  requirements  for  the  water 
systems  must  be  retained  for  three  years. 
***** 

3.  Section  142.15  is  amended  by 
revising  paragraph  (a)(1),  to  read  as 
follows: 


§  142.15    Reports  by  States. 

(a)  *  *  * 

(1)  New  violations  by  public  water 
systems  in  the  State  during  the  previous 
quarter  of  State  regulations  adopted  to 
incorporate  the  requirements  of  national 
primary  drinking  water  regulations, 
including  violations  of  the  public 
notification  requirements  under  subpart 
Q  of  part  141  of  this  chapter; 
***** 

4.  Section  142.16  is  amended  by 
revising  paragraph  (a),  to  read  as 
follows: 

§  1 42.1 6    Special  primacy  requirements. 

(a)  State  public  notification 
requirements.  (1)  Each  State  that  has 
primary  enforcement  authority  under 
this  part  must  submit  complete  and 
final  requests  for  approval  of  program 
revisions  to  adopt  the  requirements  of 
subpart  Q  of  part  141  of  this  chapter, 
using  the  procedures  in  §  142.12(b) 
through  (d). 

(2)  As  part  of  the  revised  primacy 
program,  a  State  must  also  establish 
enforceable  requirements  and 
procedures  when  the  State  opts  to  add 
to  or  change  the  minimum  requirements 
under: 

(i)  40  CFR  141.201(a)— To  require 
public  water  systems  to  give  a  public 
notice  for  situations  other  than  those 
listed  in  appendix  A  of  subpart  Q  of  part 
141  of  this  chapter,  where  the  State 
determines  that  the  situation  has  the 
potential  for  serious  adverse  effects  on 
human  health; 

(ii)  40  CFR  141.202(a)— To  require 
public  water  systems  to  give  a  Tier  1 
public  notice  (rather  than  a  Tier  2  or 
Tier  3  notice)  for  violations  or  situations 
other  than  those  listed  in  appendix  A  of 
subpart  Q  of  part  141  of  this  chapter; 

(iii)  40  CFR  141.202(b)(3)— To  require 
public  water  systems  to  comply  with 
additional  Tier  1  public  notification 
requirements  set  by  the  State 
subsequent  to  the  initial  24-hour  notice, 
as  a  result  of  their  consultation  with  the 


State  required  under  §  141.202(b)(2)  of 
this  chapter; 

(iv)  40  CFR  141.203(a)— To  require 
the  public  water  systems  to  provide  a 
Tier  2  public  notice  (rather  Uian  Tier  3) 
for  monitoring  or  testing  procedure 
violations  specified  by  the  State; 

(v)  40  CFR  141.203(b)— To  grant 
public  water  systems  an  extension  of 
time  (up  to  three  months)  for 
distributing  the  Tier  2  public  notice, 
under  specific  circumstances  defined  in 
the  State's  primacy  program; 

(vi)  40  CFR  141.203(b)— To  require  a 
different  repeat  notice  frequency  for  the 
Tier  2  public  notice  (to  be  no  less 
frequent  than  once  per  year),  under 
specific  circumstances  defined  in  the 
States's  primacy  program;  and 

(vii)  40  CFR  141.203(c)  and 
141.204(c) — To  require  a  different  form 
and  maimer  of  delivery  for  Tier  2  and 
3  public  notices. 

(3)  At  its  option,  a  State  may,  by  rule, 
and  after  notice  and  comment,  establish 
alternative  public  notification 
requirements  with  respect  to  the  form 
and  content  of  the  public  notice 
required  under  subpart  Q  of  part  141  of 
this  chapter.  The  alternative 
requirements  must  provide  the  same 
type  and  amount  of  information 
required  under  subpart  Q  and  must  be 
designed  to  achieve  an  equivalent  level 
of  public  notice  of  violations  as  would 
be  achieved  under  subpart  Q  of  part  141 
of  this  chapter. 


PARTI  43— {AMENDED] 

1.  The  authority  citation  for  part  143 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f  ef  seq. 

§143.5    [Amended] 

2.  Part  143  is  amended  by  removing 
§143.5. 

|FR  Doc.  99-1 1 162  Filed  5-6-99:  9:42  am] 
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ENVIRC  NMENTAL  PROTECTION 
AGENQY 

40  CFR  Parts  80,  85  and  86 

[AMS-Fl(lL-6337-3] 

RIN  206(}-AI23 

Control! of  Air  Pollution  From  New 
Motor  Vehicles:  Proposed  Tier  2  Motor 
Vehicle  Emissions  Standards  and 
Gasoline  Sulfur  Control  Requirements 

AGENCY]  Environmental  Protection 

Agency  (EPA). 

ACTION:  SJotice  of  proposed  rulemaking. 


SUMMAFW:  Today's  document  proposes  a 
major  program  designed  to  significantly 
reduce  I  he  emissions  from  new 
passengsr  cars  and  light  trucks, 
includii  g  pickup  trucks,  minivans,  and 
sport-ut  lity  vehicles.  These  reductions 
would  f  rovide  for  cleaner  air  and 
greater  |  lublic  health  protection,  by 
reducin  ;  ozone  and  PM  pollution.  The 
proposdd  program  is  a  comprehensive 
regulatory  initiative  that  treats  vehicles 
and  fuels  as  a  system,  combining 
require!  lents  for  much  cleaner  vehicles 
with  rec  uirements  for  much  lower 
levels  0  sulfur  in  gasoline.  A  list  of 
major  h:  ghlights  of  the  proposed 
prograniappears  at  the  beginning  of 
SUPPLEMENTARY  INFORMATION. 

For  the  first  time,  through  a  phase-in, 
we  prop  ose  to  apply  a  single  average 
exhaust  emission  standard  that  would 
cover  be  th  passenger  cars  and  all  light 
trucks  o  jerated  on  any  fuel.  The 
propose  1  emission  levels  ("Tier  2 
standar<  s")  are  feasible  for  both  types  of 
vehicles  and  are  appropriate  since  the 
miles  traveled  in  light  trucks  are 
increasi  ig  and  the  emissions  from  these 
vehicles  are  thus  an  increasing  problem. 
This  approach  will  build  on  the  recent 
technolc  gy  improvements  resulting 
from  the  successful  National  Low- 
Emissio  i  Vehicles  (NLEV)  program  and 
improve  the  performance  of  these 
vehicles  through  lower  sulfur  gasoline. 

To  en;  ible  the  vehicle  technology  and 
generate  emission  reductions  from 
current  vehicles  we  propose  to 
significantly  reduce  average  gasoline 
sulfur  le  vels  nationwide.  Refiners 
would  g  merally  install  refining 
equipmf  nt  to  remove  sulfur  in  their 
refining  processes,  while  importers 
would  b  ;  required  to  market  only 
gasoline  meeting  the  proposed  sulfur 
standarc  s.  The  proposal  outlines  an 
averagii  g,  banking,  and  trading  program 
to  provii  le  flexibility  for  refiners  and 
ease  imjlementation. 

This  f  rogram  focuses  on  reducing  the 
passengi  fr  car  and  light  truck  emissions 
most  res  ponsible  for  causing  ozone  and 


particulate  matter  problems.  Without 
today's  action,  we  project  that  emissions 
from  these  vehicles  will  represent  30—40 
percent  of  nitrogen  oxides  and  volatile 
organic  compound  emissions  in  some 
cities,  and  almost  20  percent 
nationwide,  by  the  year  2020. 

Oui  proposal  would  bring  about  major 
reductions  in  annual  emissions  of  these 
pollutants  and  also  reduce  the 
emissions  of  sulfur  compounds  coming 
from  the  sulfur  in  gasoline.  For 
example,  we  project  a  reduction  in 
oxides  of  nitrogen  emissions  of  nearly 
800,000  tons  per  year  by  2007  and 
1,200,000  by  2010,  the  time  frame  when 
many  states  will  have  to  demonstrate 
compliance  with  air  quality  standards. 
Emission  reductions  would  continue 
increasing  for  many  years,  reaching 
almost  2,200,000  tons  per  year  in  2020. 
In  addition,  the  proposed  program 
would  reduce  the  contribution  of 
vehicles  to  other  serious  public  health 
and  environmental  problems,  including 
regional  visibility  problems,  toxic  air 
pollutants,  acid  rain,  and  nitrogen 
loading  of  estuaries. 

Furthermore,  we  project  that  these 
reductions,  and  their  resulting 
environmental  benefits,  would  come  at 
an  average  cost  increase  of  less  than 
$100  per  passenger  car,  less  than  $200 
per  light  truck,  and  an  increase  of  less 
than  2  cents  per  gallon  of  gasoline  (or 
about  $100  over  the  life  of  an  average 
vehicle). 

DATES:  Comments:  We  must  receive 
yoiu  comments  by  August  2,  1999. 

Hearings:  We  will  hold  four  public 
hearings,  on  June  9-10,  June  11,  June 
15,  and  June  17,  1999.  EPA  requests  that 
parties  who  want  to  testify  notify  the 
contact  person  listed  in  the  ADDRESSES 
section  of  this  document  two  weeks 
before  the  date  of  the  hearing. 

ADDRESSES:  Comments:  You  may  send 
written  conunents  in  paper  form  or  by 
E-mail.  We  must  receive  them  by  the 
date  indicated  under  "DATES"  above 
(August  2,  1999).  Send  paper  copies  of 
written  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-97-10 
at  the  following  address:  U.S. 
Environmental  Protection  Agency 
(EPA),  Air  Docket  (6102),  Room  M- 
1500,  401  M  Street,  SW,  Washington, 
DC  20460.  If  possible,  we  also  encourage 
you  to  send  an  electronic  copy  of  your 
comments  (in  ASCII  format)  to  the 
docket  by  e-mail  to  A-and-R- 
Docket@epa.gov  or  on  a  3.5  inch 
diskette  accompanying  your  paper  copy. 
If  you  wish,  you  may  send  your 
comments  by  E-mail  to  the  docket  at  the 
address  listed  above  without  the 
submission  of  a  paper  copy,  but  a  paper 


copy  will  ensure  the  clarity  of  your 
comments. 

Please  also  send  a  separate  paper  copy 
to  the  contact  person  listed  below.  If 
you  send  comments  by  E-mail  alone,  we 
ask  that  you  send  a  copy  of  the  E-mail 
message  that  contains  the  comments  to 
the  contact  person  listed  below. 

EPA's  Air  Docket  makes  materials 
related  to  this  rulemaking  available  for 
review  at  the  above  address  (on  the 
ground  floor  in  Waterside  Mall)  from 
8:00  a.m.  to  5:30  p.m.,  Monday  through 
Friday,  except  on  government  holidays. 
You  can  reach  the  Air  Docket  by 
telephone  at  (202)  260-7548  and  by 
facsimile  at  (202)  260-4400.  We  may 
charge  a  reasonable  fee  for  copying 
docket  materials,  as  provided  in  40  CFR 
part  2. 

Hearings:  We  vdll  hold  four  public 
hearings  at  the  following  locations: 
June  9-10,  1999.  Top  of  the  Tower,  1717 
Arch  Street,  51st  Floor,  Philadelphia, 
PA  19103,  telephone:  215-567-8787, 
fax: 215-557-5171 
June  11,  1999,  Renaissance  Atlanta 
Hotel,  590  West  Peachtree  Street, 
Atlanta,  GA,  30308,  telephone:  404- 
881-6000.  fax:  404-815-5010 
June  15,  1999,  Doubletree  Hotel,  3203 
Quebec  Street,  Denver,  CO,  80207, 
telephone:  303-321-3333,  fax:  303- 
329-5233 
June  17,  1999,  Holiday  Iim  Lakeside 
City  Center,  1111  Lakeside  Avenue, 
Cleveland,  OH  44144,  telephone:  216- 
241-5100,  fax:  216-241-7437 
Additional  information  on  the 
comment  procedure  and  public  hearings 
can  be  found  in  SUPPLEMENTARY 
INFORMATION  under  Section  VII,  "Public 
Participation." 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Connell,  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
2000  Traverwood,  Ann  Arbor  MI  48105; 
Telephone  (734)  214-4349,  FAX  (734) 
214-4816,  E-mail 
cormell.carol@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Highlights  of  the  Tier  2/  Gasoline  Sulfur 
Proposal 

For  cars  and  light  trucks,  the 
proposed  program  would: 

•  Through  a  phase-in,  apply  for  the 
first  time  a  single  average  exhaust 
emission  standard  that  would  cover 
both  passenger  cars  and  all  light  trucks. 
The  proposed  emission  levels  ("Tier  2 
standards")  are  feasible  for  both  types  of 
vehicles  and  are  appropriate  since  the 
miles  traveled  in  light  trucks  is 
increasing  and  the  emissions  from  these 
vehicles  are  thus  an  increasing  problem. 

•  During  the  phase-in,  apply  interim 
standards  that  match  or  are  more 
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stringent  than  current  federal  and 
California  "LEV  I"  (Low-Emission 
Vehicle,  Phase  I)  standards. 

•  Apply  the  same  standards  to 
vehicles  operated  on  any  fuel. 

•  Allow  auto  manufacturers  to 
comply  with  the  very  stringent 
proposed  new  standards  in  a  flexible 
way  while  ensuring  that  the  expected 
environmental  benefits  occur. 

•  Build  on  the  recent  technology 
improvements  resulting  from  the 
successful  National  Low-Emission 
Vehicles  (NLEV)  program  and  improve 
the  performance  of  these  vehicles 
through  lower  sulfur  gasoline. 

•  Set  more  stringent  particulate 
matter  standards,  primarily  affecting 
diesel  powered  vehicles. 

•  Set  more  stringent  evaporative 
emission  standards. 

For  commercial  gasoline,  the 
proposed  program  would: 
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•  Significantly  reduce  average 
gasoline  sulfur  levels  nationwide. 
Refiners  would  generally  install  refining 
equipment  to  remove  sulfur  in  their 
refining  processes.  Importers  of  gasoline 
would  be  required  to  import  and  market 
only  gasoline  meeting  the  proposed 
sulfur  limits. 

•  Provide  for  flexible  implementation 
by  refiners  through  an  averaging, 
banking,  and  trading  program. 

•  Apply  temporary,  less  stringent 
gasoline  sulfur  standards  to  certain 
small  refiners. 

•  Enable  the  new  Tier  2  vehicles  to 
meet  the  proposed  emission  standards, 
since  sulfur  in  gasoline  degrades  a 
vehicle's  emission  control  performance. 
Lower  sulfur  gasoline  is  also  important 
in  order  to  enable  the  introductioH  of 
advanced  technologies  that  promise 
higher  fuel  economy  but  are  very 
susceptible  to  sulfur  poisoning  (for 


example,  gasoline  direct  injection 
engines). 

•  Reduce  emissions  from  NLEV 
vehicles  and  other  vehicles  already  on 
the  road. 

Regulated  Entities 

This  proposed  action  would  affect 
you  if  you  produce  new  motor  vehicles, 
alter  individual  imported  motor 
vehicles  to  address  U.S.  regulation,  or 
convert  motor  vehicles  to  use  alternative 
fuels.  It  would  also  affect  you  if  you 
produce,  distribute,  or  sell  gasoline 
motor  fuel. 

The  table  below  gives  some  examples 
of  entities  that  may  have  to  follow  the 
proposed  regulations.  But  because  these 
are  only  examples,  you  should  carefully 
examine  the  proposed  and  existing 
regulations  in  40  CFR  parts  80,  85  and 
86.  If  you  have  questions,  call  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above. 


Category 


Industry 
Industry 


Industry 

Industry 
Industry 

Industry 


NAICS 
Codes" 


336111 
336112 
336120 
33631 1 
336312 
422720 
454312 
811198 
541514 
541690 
811112 
811198 
541514 
324110 
422710 
422720 
484220 
484230 


SIC  Codes" 


3711 


3592 
3714 
5172 
5984 
7549 
8742 
8931 
7533 
7549 
8742 
2911 
5171 
5172 
4212 
4213 


Examples  of  potentially  regulated  entities 


Motor  Vehicle  Manufacturers. 


Altemative  fuel  vehicle  converters. 


Commercial  Importers  of  Vehicles  and  Vehicle  Components. 


Petroleum  Refiners. 

Gasoline  Marketers  and  Distributors. 

Gasoline  Carriers. 


■  North  American  Industry  Classification  System  (NAICS). 
f  Standard  Industrial  Classification  (SIC)  system  code. 


Access  to  Rulemaking  Documents 
Through  the  Internet 

Today's  document  is  available 
electronically  on  the  day  of  publication 
from  the  Environmental  Protection 
Agency  Internet  Web  site  listed  below. 
Electronic  copies  of  the  preamble, 
regulatory  language,  Draft  Regulatory 
Impact  Analysis,  and  other  dociunents 
associated  with  today's  proposal  are 
available  from  the  EPA  Office  of  Mobile 
Sources  Web  site  listed  below  shortly 
after  the  rule  is  signed  by  the 
Administrator.  This  service  is  free  of 
charge,  except  any  cost  that  you  already 
incur  for  connecting  to  the  Internet. 

Environomental  Protection  Agency 
Web  Site: 

http://www.epa.gov/docs/fedrgstr/epa- 
air/ 


(Either  select  a  desired  date  or  use  the 
Search  feature.) 

Office  of  Mobile  Sources  (OMS)  Web 
Site: 

http://www.epa.gov/omswww/ 

(Look  in  "What's  New"  or  under  the 
"Automobiles"  topic.) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  docmnent  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Outline  of  This  Preamble 

I.  Introduction 
A.  What  Are  the  Basic  Components  of 
Today's  Proposal? 

1.  Vehicle  Emission  Standards 

2.  Gasoline  Sulfur  Standards 


B.  What  Is  EPA's  Statutory  Authority  for 
Proposing  Today's  Action? 

1 .  Light-Duty  Vehicles  and  Trucks 

2.  Gasoline  Sulfur  Controls 

C.  The  Tier  2  Study  and  the  Sulhir  Staff 
Paper 

U.  Proposed  Tier  2  Determination 

A.  There  Is  a  Substantial  Need  for  Further 
Emission  Reductions  in  Order  to  Attain 
and  Maintain  National  Ambient  Air 
Quality  Standards 

B.  More  Stringent  Standards  for  Light-Duty 
Vehicles  and  Trucks  Are  Technologically 
Feasible 

C.  More  Stringent  Standards  for  Light-Duty 
Vehicles  and  Trucks  Are  Needed  and 
Cost  Effective  Compared  to  Available 
Alternatives 

in.  Air  Quality  Need  for  and  Impact  of 
Today's  Proposal 
A.  Americans  Face  Serious  Air  Quality 
Problems  That  Require  Further  Emission 
Reductions 
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Ozcne 
Ozoie 


Levels  Have  Declined,  but 
Unh  salthy  Levels  of  Ozone  Persist 

2.  Can  and  Light-Duty  Trucks  Are  a  Big 
Part  Df  the  VOC  and  NOx  Inventory,  and 
Todi  ly's  Proposal  Would  Reduce  This 
Coni  ribution  Substantially 

3.  Tier  2/Sulfur  Ozone  Benefits  and  the 
Post  Tier  2/Sulfur  Ozone  Problem 

C.  Part  iculate  Matter 

1.  Part  culate  Matter  Presents  Substantial 
Publ  ic  Health  Risks 

2.  Redi  icing  Emissions  From  Cars  and 
Ligh  Trucks  Would  Reduce  Ambient 
Leve  Is 

3.  Todi  ly's  Proposal  Would  Limit  the 
Pote  itial  Health  Risks  From  Increased 
Dies  r\  Engine  Use  in  Cars  and  Light 
True  cs 

4.  Tod)  y's  Proposal  Would  Have 
Subs  tantial  PM  Benefits 

D.  Othi  ir  Criteria  Pollutants:  Carbon 
Mon  )xide.  Nitrogen  Dioxide.  Sulfur 
Diox  de 


E.  Visi  »ility 

F.  Air 

G.  Aci( 
H 
I.  Cone 


oxics 

Deposition 
Euti^phication/Nitrification 

usion:  Cleaner  Cars  and  Light 
Trutis  Are  Critically  Important  to 
Impt  jving  Air  Quality 
IV.  What  Are  We  Proposing  and  Why? 

A.  Wh]  Are  We  Proposing  Vehicle  and 
Fuel  Standards  Together? 

1.  Fees  bility  of  Stringent  Standards  for 
Lighi  -Duty  Vehicles  and  Light-Duty 
True  a 

a.  Gaso  ine  Fueled  Vehicles 

b.  Diesi  il  Vehicles 

2.  Gaso  line  Sulfur  Control  Is  Needed  to 
Supf  ort  the  Proposed  Vehicle  Standards 

Does  Gasoline  Sulfur  Affect  Vehicle 
iion  Performance? 
Large  Is  Gasoline  Sulfur's  Effect  on 
ions? 
Co  mprehensive  Vehicle/Fuel 
Appi  aach  Is  Therefore  Necessary 

B.  Our  'reposed  Program  for  Vehicles 
1.  Over  new  of  the  Proposed  Vehicle 

Progiam 


a.  How 
Em  is 

b.  How 
Emif 

3.  A 


S! 


rate  Average  NOx  Standard 

Emission  Standard  "Bins" 

es  for  Implementation 

Implementation  Schedule  for  LDVs  and 


a.  Intro  iuction 

b.  Corp ) 

c.  Tier 

d.  Schejlul 
i. 

LLDls 
ii.  Imph 

e.  LDVi 
i.  Interi  n 
ii.  Inter  i 
iii.  Inte'im 


mentation  Schedule  for  HLDTs 
and  LDTs  Not  Covered  by  Tier  2 

Standards  for  LDV/LLDTs 
m  Standards  for  HLDTs 
Programs  Would  Provide 
Redu  :tions  over  Previous  Standards 
iv.  Alternative  Approach  for  Interim 

s 
f.  Generating,  Banking,  and  Trading  NOx 
:s 

Are  We  Proposing  the  Same  Set  of 
Stan(  ards  for  Tier  2  LDVs  and  LDTs? 

Are  We  Proposing  the  Same 
Stanqards  for  Both  Gasoline  and  Diesel 
les? 
1  ilements  of  the  Proposed  Vehicle 


Credi  I 
2.  Why 


3.  Why 


Veh 
4.  Key 


u 


Prognm 
a.  Basic  Exhaust  Emission  Standards  and 

"Bin'  Structure 
i.  Why  \re  We  Proposing  Extra  Bins? 


b.  The  Proposed  Program  Would  Phase  in 
the  Tier  2  Vehicle  Standards  over 
Several  Years 

i.  Primary  Phase-in  Schedule 
ii.  Alternative  Phase-in  Schedule 

c.  Manufacturers  Would  Meet  a  "Corporate 
Average"  NOx  Standard. 

d.  Manufacturers  Could  Generate,  Bank, 
and  Trade  NOx  Credits. 

i.  General  Provisions 

ii.  Averaging,  Banking  and  Trading  of  NOx 

Credits  Would  Fulfill  Several  Goals, 
iii.  How  Manufacturers  Would  Generate 

and  Use  NOx  Credits, 
iv.  Manufacturers  Could  Earn  and  Bank 

Credits  for  Early  NOx  Reductions. 
V.  NOx  Credits  Would  Have  Unlimited 

Life, 
vi.  NOx  Deficits  Could  Be  Carried  Forward. 

e.  Interim  Standards 

i.  Interim  Standards  for  LDV/LLDTs 
ii.  Interim  Standards  for  HLDTs 

f.  More  Stringent  Proposed  Light-Duty 
Evaporative  Emission  Standards 

C.  Our  Proposed  Program  for  Controlling 
Gasoline  Sulfur 

1.  Oil  Industry  Proposal 

2.  Why  EPA  Believes  the  Gasoline  Sulfur 
Program  must  Be  Nationwide 

a.  Sulfur's  Negative  Impact  on  Tier  2 
Catalysts  Is  Irreversible. 

b.  Sulfur  Has  Negative  Impacts  on  OBD 
Systems  and  I/M  Programs. 

c.  Sulfur  Reductions  Would  Ensure  Lower 
Emissions  of  Many  Pollutants. 

d.  The  Refining  Industry  Can  Control 
Gasoline  Sulfur. 

e.  Other  Stakeholders  Support  National 
Gasoline  Sulfur  Control. 

3.  Proposed  Gasoline  Sulfur  Standards 

a.  Standards  for  Refiners  and  Importers 
i.  Why  Begin  the  Program  in  2004? 

ii.  How  Did  We  Arrive  at  the  80  ppm  Cap 
and  30  ppm  Average  Standards? 

iii.  Should  a  Near-Zero  Gasoline  Sulfur 
Standard  Be  Considered? 

iv.  Why  Are  We  Proposing  Less  Stringent 
Standards  for  2004  and  2005? 

b.  Standards  for  Small  Refiners 

i.  What  Standards  Would  Small  Refiners 

Have  to  Meet  Under  Today's  Proposal? 
ii.  Application  for  Small  Refiner  Status 
iii.  Application  for  a  Small  Refiner  Sulfur 

Baseline 
iv.  Volume  Limitation  on  Use  of  a  Small 

Refinery  Standard 
v.  Hardship  Extensions  Beyond  2007  for 

Small  Refiners 
vi.  What  Alternative  Provisions  for  Small 

Refiners  Are  Possible? 

4.  Compliance  Flexibilities 

a.  Sulfur  Averaging,  Banking,  and  Trading 
(ABT)  Program 

i.  Why  Are  We  Proposing  a  Sulfur 

Averaging,  Banking,  and  Trading 

Program? 
ii.  How  Would  Refiners  Establish  a  Sulfur 

Baseline? 
iii.  How  Would  Refiners  Generate  Credits? 
iv.  How  Would  Refiners  Use  Credits? 
V.  Could  Small  Refiners  Participate  in  the 

ABT  Program? 
vi.  What  Alternative  Implementation 

Approaches  Are  Possible? 

b.  Refinery  Air  Pollution  Permitting 
Requirements 


i.  New  Source  Review  Program 

ii.  Title  V  Operating  Permit  Program 

iii.  EPA  Assistance  to  Explore  Permit 

Streamlining  Options  and  Solicitation  of 

Comment 
c.  Should  Hardship  Relief  Be  Available? 
5.  Consideration  of  Diesel  Fuel  Control 

D.  What  Are  the  Economic  Impacts,  Cost 
Effectiveness  and  Monetized  Benefits  of 
the  Proposal? 

1.  What  Are  the  Estimated  Costs  of  the 
Proposed  Vehicle  Standards? 

2.  What  Are  the  Estimated  Costs  of  the 
Proposed  Gasoline  Sulfur  Standards? 

3.  What  Are  the  Aggregate  Costs  of  the  Tier 
2/Ga.soline  Sulfur  Proposal? 

4.  How  Does  the  Cost-Effectiveness  of  this 
Program  Compare  to  Other  Programs? 

a.  What  Is  the  Cost  Effectiveness  of  this 
Program? 

b.  How  Does  the  Cost  Effectiveness  of  this 
Program  Compare  with  Other  Means  of 
Obtaining  Mobile  Source  NOx  +  NMHC 
Reductions? 

c.  How  Does  the  Cost  Effectiveness  of  this 
Proposed  Program  Compare  with  Other 
Known  Non-Mobile  Source  Technologies 
for  Reducing  NOx  +  NMHC? 

5.  Does  the  Value  of  the  Benefits  Outweigh 
the  Cost  of  the  Proposed  Standards? 

a.  What  Is  the  Purpose  of  this  Benefit-Cost 
Comparison? 

b.  What  Was  Our  Overall  Approach  to  the 
Benefit-Cost  Analysis? 

c.  What  Are  the  Significant  Limitations  of 
the  Benefit-Cost  Analysis? 

d.  How  Did  We  Perform  the  Benefit-Cost 
Analysis? 

e.  What  Were  the  Results  of  the  Benefit- 
Cost  Analysis? 

f.  What  Additional  Efforts  Will  Be  Made 
Following  Proposal? 

E.  Other  Program  Design  Options  We  Have 
Considered 

1 .  Corporate  Average  Standards  Based  on 
NMOG  or  NMOG+NOx 

2.  More  Stringent  Tier  2  NOx  and  Gasoline 
Sulfur  Standards 

V.  Additional  Elements  of  the  Proposed 

Vehicle  Program  and  Areas  for  Comment 
A.  Other  Vehicle-related  Elements  of  the 
Proposal 

1.  Proposed  Tier  2  CO,  HCHO  and  PM 
Standards 

a.  Carbon  Monoxide  (CO)  Standards 

b.  Formaldehyde  (HCHO)  Standards 

c.  Particulate  Matter  (PM)  Standards 

2.  Usehil  Life 

a.  Mandatory  120,000  Mile  Useful  Life 

b.  150,000  Mile  Useful  Life  Certification 
Option 

3.  Light  Duty  Supplemental  Federal  Test 
Procedure  (SFTP)  Standards 

4.  LDT  Test  Weight 

5.  Test  Fuels 

6.  Changes  to  Evaporative  Certification 
Procedures  to  Address  Impacts  of 
Alcohol  Fuels 

7.  Other  Test  Procedure  Issues 

8.  Small  Volume  Manufacturers 

9.  Compliance  Monitoring  and 
Enforcement 

a.  Application  of  EPA's  Compliance 
Assurance  Program,  CAP2000 

b.  Compliance  Monitoring 
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c.  Relaxed  In-Use  Standards  for  Tier  2 
Vehicles  Produced  During  the  Phase-in 
Period 

d.  Enforcement  of  the  Tier  2  and  Interim 
Corporate  Average  NOx  Standards. 

10.  Miscellaneous  Provisions 
B.  Other  Areas  on  Which  We  Are  Seeking 
Comment 

1.  LDV/LDT  Program  Options 

a.  Alternatives  to  Address  Stringency  of  the 

Standards 
i.  Alternative  Standards  and 

Implementation  Schedules 
ii.  Use  of  Family  Emission  Limits  (FELs) 

Rather  than  Bins 
iii.  Use  of  Different  Averaging  Sets 
iv.  Different  Standards  for  Different 

Categories  of  Vehicles 
V.  Consideration  of  Special  Provisions  for 

the  Largest  LDTs  and  Advanced 

Technology 
vi.  Measures  to  Prevent  LDT  Migration  to 

Heavy-Duty  Vehicle  Category 
vii.  Use  of  Non-conformance  Penalties 

(NCPs) 
viii.  Additional  NOx  Credits  for  Vehicles 

Certifying  to  Low  NOx  Levels 
ix.  Incentives  for  Manufacturers  to  Bank 

Additional  Early  NOx  Credits 
X.  Flexibilities  for  Small  Volume 

Manufacturers  and  Small  Businesses 
xi.  Adverse  Effects  of  System  Leaks 
xii.  Consideration  of  Other  Corporate 

Averaging  Approaches 

2.  Tighter  Evaporative  Emission  Standeirds 

3.  Credits  for  Innovative  VOC,  NOx  and 
Ozone  Reduction  Technologies  Not 
Appropriately  Credited  by  EPA's 
Emission  Test  Procedures 

4.  Need  for  Intermediate  Useful  Life  Tier  2 
Standards 

VI.  Additional  Proposed  Elements  and  Areas 
for  Comment:  Gasoline  Program 

A.  Other  Areas  for  Comment 

1.  Would  States  Be  Preempted  from 
Adopting  Their  Own  Sulfur  Control 
Programs? 

2.  Potential  Changes  in  Gasoline 
Distillation  Properties 

B.  Gasoline  Sulfur  Program  Compliance 
and  Enforcement  Provisions 

1.  Overview 

2.  What  Requirements  Is  EPA  Proposing  for 
Foreign  Refiners  and  Importers? 

a.  What  Are  the  Proposed  Requirements  for 
Small  Foreign  Refiners  with  Individual 
Refinery  Sulfur  Standards? 

b.  What  Are  the  Proposed  Requirements  for 
Truck  Importers? 

3.  What  Standards  Would  Apply 
Downstream? 

4.  What  Are  the  Proposed  Testing  and 
Sampling  Methods  and  Requirements? 

a.  What  Is  the  Primary  Test  Method  for 
Gasoline? 

b.  What  Is  the  Proposed  Test  Method  for 
Sulfur  in  Butane? 

c.  Is  EPA  Proposing  a  Requirement  to  Test 
Every  Batch  of  Gasoline  Produced  or 
Imported? 

d.  What  Sampling  Methods  Are  Proposed? 

e.  What  Are  the  Proposed  Gasoline  Sample 
Retention  Requirements? 

5.  What  Federal  Enforcement  Provisions 
Would  Exist  for  California  and  When 
Could  California  Test  Methods  be  Used 
to  Determine  Compliance? 


6.  What  Are  the  Proposed  Recordkeeping 
and  Reporting  Requirements? 

a.  What  Are  the  Proposed  Product  Transfer 
Document  Requirements? 

b.  What  Are  the  Proposed  Recordkeeping 
Requirements? 

c.  What  Are  the  Proposed  Reporting 
Requirements? 

d.  What  Are  the  Proposed  Attest 
Requirements? 

7.  What  Are  the  Proposed  Exemptions  for 
Research,  Development  and  Testing? 

8.  What  Are  the  Proposed  Liability  and 
Penalty  Provisions  for  Noncompliance? 

9.  How  Would  Compliance  with  the  Sulfur 
Standards  Be  Determined? 

VII.  Public  Participation 

A.  Comments  and  the  Public  Docket 

B.  Public  Hearings 

VIII.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

B.  Regulatory  Flexibility  Act 

1.  Potentially  Affected  Small  Businesses 

2.  Small  Business  Advocacy  Review  Panel 
and  the  Evaluation  of  Regulatory 
Alternatives 

C.  Paperwork  Reduction  Act 

D.  Intergovernmental  Relations 

1.  Unfunded  Mandates  Reform  Act 

2.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

3.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Goverrunents 

E.  National  Technology  Transfer  and 
Advancement  Act 

F.  Executive  Order  13045:  Children's 
Health  Protection 

IX.  Statutory  Provisions  and  Legal  Authority 

I.  Introduction 

Since  the  passage  of  the  1990  Clean 
Air  Act  Amendments  significant 
progress  has  been  made  in  reducing 
emissions  from  passenger  cars  and  light 
trucks.  The  National  Low-Emission 
Vehicle  (NLEV)  and  Reformulated 
Gasoline  (RFG)  programs  are  important 
examples  of  control  programs  that  will 
continue  to  help  reduce  car  and  truck 
emissions  into  the  near  future. 

Nonetheless,  due  to  increasing  vehicle 
population  and  vehicle  miles  traveled, 
passenger  cars  and  Ught  trucks  will  be 
significant  contributors  to  air  pollution 
inventories  into  the  indefinite  future.  In 
fact,  the  emission  contribution  of  light 
trucks  and  sport  utility  vehicles  will 
likely  surpass  that  of  passenger  cars 
within  the  next  year.  (This  is  occurring 
because  of  the  combination  of  growth  in 
miles  traveled  by  light  trucks  and  their 
less  stringent  emission  standards 
compared  to  passenger  cars).  The 
program  we  describe  below  builds  on 
the  NLEV  and  RFG  Phase  11  programs  to 
develop  a  strong  national  program  to 
protect  public  health  and  the 
environment  well  into  the  next  century. 
The  program  while  reducing  VOC 
emissions  focuses  especially  on  NOx 


because  that  is  where  the  largest  air 
quality  gains  can  be  achieved. 

We  nave  followed  several  overarching 
principles  in  developing  this  proposal: 

•  Design  a  strong  national  program  to 
assist  states  in  every  region  of  the 
country  in  meeting  their  air  quality 
objectives. 

•  View  vehicles  and  fuels  as  an 
integrated  system.  Define  a  program  that 
continues  to  ensure  that  car  and  truck 
emission  reductions  are  part  of  the 
solution  to  our  nation's  air  quality 
problems. 

•  Establish  a  single  set  of  emission 
standards  that  apply  regardless  of  the 
fuel  used  and  regardless  of  whether  the 
vehicle  is  a  car  or  a  light  truck. 

•  Provide  compliance  flexibilities 
that  allow  vehicle  manufactiu^rs  and  oil 
refiners  to  adjust  to  future  market  trends 
and  honor  consumer  preferences. 

•  Encourage  the  development  of 
advanced  low  emission,  fuel  efficient 
technologies  such  as  lean-bum  engines. 

•  Ensiu-e  sufficient  leadtime  for 
phase-in  of  the  Tier  2  and  gasoline 
sulfur  program. 

With  these  principles  as  background, 
we  ttim  now  to  an  overview  of  the 
vehicle  and  fuel  aspects  of  the  proposal. 
Sections  1  and  11  of  this  preamble  will 
give  you  a  brief  overview  of  our 
proposal  and  the  basics  of  our  rationale 
for  proposing  it.  Subsequent  sections 
will  expand  on  the  air  quality  need,  the 
economic  inipacts,  and  provide  a  more 
detailed  description  of  the  specifics  of 
the  proposal.  The  final  sections  deal 
with  several  subjects,  including 
opportunities  for  public  participation 
that  you  may  wish  to  take  advantage  of. 
You  may  also  want  to  review  our  Draft 
Regulatory  Impact  Analysis  (RIA),  found 
in  the  docket  and  on  the  Internet,  where 
we  present  more  detailed  analyses  and 
discussions  of  many  topics  raised  in  this 
preamble. 

A.  What  Are  the  Basic  Components  of 
Today's  Proposal? 

The  nation's  air  quality,  while 
certainly  better  than  in  the  past,  will 
continue  to  expose  tens  of  millions  of 
Americans  to  unhealthy  levels  of  air 
pollution  well  into  the  future  in  the 
absence  of  significant  new  controls  on 
emissions  from  motor  vehicles.  EPA  is 
therefore  proposing  a  major, 
comprehensive  program  designpH  to 
significantly  reduce  emissions  bom 
passenger  cars  and  light  trucks 
(including  sport-utility  vehicles, 
minivans,  and  pickup  trucks)  and 
reduce  sulfur  in  gasoline'.  Under  the 
proposed  program,  automakers  would 
produce  vehicles  designed  to  have  very 
low  emissions  when  operated  on  low- 
sulfur  gasoline,  and  oil  refiners  would 
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standards  ("Tier  2  standards") 
cars  and  light  trucks.  The 
is  designed  to  focus  on 
the  emissions  most  responsible 
Dzone  and  particulate  matter 
from  these  vehicles — 
oxides  (NOx)  and  non-methane 
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trucks  ('  light  light-duty  trucks" 
LLpTs),  rated  at  less  than  6000 
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roposed  Tier  2  standards  would 
new  vehicle  NOx  levels  to  an 
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s^ndards  would  phase  in 
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cars  and  light  LDTs  not 
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an  interim  average  standard  of 
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Standards  for  LDVs.^  During  the 
2004-2008,  heavy  LDTs  not 
to  Tier  2  standards  would 
an  average  standard  of  0.20 
.  Those  not  covered  by  the 
would  be  required  to  meet  a 
traditic  nal  (non-averaging)  standard  of 
0.60  g/ni  NOx. 
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son.  the  NOx  standards  for  the 
Low  Emission  Vehicle  (NLEV)  program. 

be  in  place  nationally  in  2001.  range 
g/mi  for  passenger  cars  to  0.50  g/mi  for 
light  trucks.  For  further  comparison, 
met  by  today's  Tier  I  vehicles  range 
g/mi  to  1.53  g/mi. 

are  also  NMOG  standards  associated  with 
nterim  and  Tier  2  standards.  The  NMOG 
vary  depending  on  which  of  various 
sets  of  emission  standards  manufacturers 
use  in  complying  with  the  average  NOx 
This  "bin"  approach  is  described  more 
.*ction  IV.B. 


target  emission  levels  while  allowing 
the  manufacturer  to  choose  from  several 
more-  and  less-stringent  emission 
categories  for  certification.  The 
proposed  requirements  also  include 
more  stringent  PM  standards,  which 
primarily  affect  diesel  vehicles,  and 
more  stringent  hydrocarbon  controls 
(exhaust  NMOG  and  evaporative 
emissions  standards). 

We  are  also  proposing  stringent 
particulate  matter  standards  that  would 
be  especially  important  if  there  were 
substantial  futiu-e  growth  in  diesel  sales. 
Even  under  an  assumed  scenario  where 
diesel  sales  grew  to  represent  50  percent 
of  all  light-duty  trucks  by  2010.  the  PM 
standards  being  proposed  today  would 
result  in  a  steady  decrease  in  total  direct 
PM  2  5  from  cars  and  light  trucks.  For 
this  scenario  of  a  50  percent  share  for 
diesel  light  trucks,  direct  PM  emissions 
in  2020  with  today's  proposal  would  be 
less  than  they  are  at  present.  Therefore, 
we  believe  that  today's  proposal 
accommodates  environmental  concerns 
about  such  vehicles  in  a  way  that 
insures  positive  environmental  results. 

2.  Gasoline  Sulfur  Standards 

The  other  major  part  of  today's 
proposal  would  significantly  reduce 
average  gasoline  sulfur  levels 
nationwide.  These  reductions  could 
begin  to  phase  in  as  early  as  2000,  with 
full  compliance  by  2006.  Refiners  would 
generally  install  advanced  refining 
equipment  to  remove  sulfur  during  the 
production  of  gasoline,  hnporters  of 
gasoline  would  be  required  to  import 
and  market  only  gasoline  meeting  the 
proposed  sulfur  limits.  Temporary,  less 
stringent  standards  would  apply  to  a 
few  small  refiners. 

EPA  is  proposing  that  gasoline 
produced  by  refiners  and  sold  by 
gasoline  importers  generally  meet  an 
average  sulfur  standard  of  30  ppm  and 
a  cap  of  80  ppm  in  2004.  The  proposed 
program  builds  upon  the  existing 
regulations  covering  gasoline  content  as 
it  relates  to  emissions  performance.  It 
includes  provisions  for  trading  of  sulfur 
credits,  increasing  the  flexibility 
available  to  refiners  for  complying  with 
the  new  requirements.  We  intend  the 
proposed  credit  program  to  ease 
compliance  uncertainties  by  providing 
refiners  the  flexibility  to  phase  in  early 
controls  in  2000-2003  and  use  credits 
gained  in  these  years  to  delay  some 
control  to  as  late  as  2006.  As  proposed, 
the  program  would  achieve  expected 
environmental  benefits  while  providing 
substantial  flexibility  to  refiners.  The 
effect  of  the  credit  program  is  that  those 
refiners  that  participate  would  have  the 
opportunity  for  more  overall  leadtime  to 
reach  the  final  sulfur  levels. 


B.  What  Is  EPA 's  Statutory  Authority  for 
Proposing  Today's  Action? 

1 .  Light-Duty  Vehicles  and  Trucks 

We  are  proposing  the  motor  vehicle 
emission  standards  under  the  authority 
of  section  202  of  the  Clean  Air  Act. 
Sections  202(a)  and  (b)  of  the  Act 
provide  EPA  with  general  authority  to 
prescribe  vehicle  standards,  subject  to 
any  specific  limitations  otherwise 
included  in  the  Act.  Sections  202(g)  and 
(h)  specify  the  current  standards  for 
LDVs  and  LDTs,  which  became  effective 
beginning  in  model  year  1994  ("Tier  1 
standards"). 

Section  202(i)  of  the  Act  provides 
specific  procedures  that  EPA  must 
follow  to  determine  whether  standards 
more  stringent  than  Tier  1  standards  for 
LDVs  and  certain  LDTs  ^  are  appropriate 
beginning  in  the  2004  model  year.  •* 
Specifically,  we  are  required  to  first 
issue  a  study  regarding  "whether  or  not 
further  reductions  in  emissions  from 
light-duty  vehicles  and  light-duty  trucks 
should  be  required  *   *   *"  (the  "Tier  2 
study").  This  study  "shall  examine  the 
need  for  further  reductions  in  emissions 
in  order  to  attain  or  maintain  the 
national  ambient  air  quality  standards." 
It  is  also  to  consider  (1)  the  availability 
of  technology  to  meet  more  stringent 
stemdards,  taking  cost,  lead  time,  safety, 
and  energy  impacts  into  consideration, 
and,  (2)  the  need  for,  and  cost 
effectiveness  of,  such  standards, 
including  consideration  of  alternative 
methods  of  attaining  or  maintaining  the 
national  ambient  air  quality  standards. 
A  certain  set  of  "default"  emission 
standards  for  these  vehicle  classes  is 
among  those  options  for  new  standards 
that  EPA  is  to  consider. 

After  the  study  is  completed  and  the 
results  are  reported  to  Congress,  EPA  is 
required  to  determine  by  rulemaking 
whether  (1)  there  is  a  need  for  further 
emission  reductions;  (2)  the  technology 
for  more  stringent  emission  standards 
from  the  affected  classes  is  available; 
and  (3)  such  standards  are  needed  and 
cost-effective,  taking  into  account 
alternatives.  If  EPA  answers  "yes"  to 
these  questions,  then  the  Agency  is  to 
promulgate  new,  more  stringent  motor 
vehicle  standards  ("Tier  2  standards"). 

EPA  submitted  its  report  to  Congress 
on  July  31, 1998.  Today's  proposal 
considers  and  proposes  affirmative 
responses  to  the  three  questions  above 
(see  section  II  below)  and  sets  forth  new 
proposed  standards  that  are  more 


^  LDTs  with  a  loaded  vehicle  weight  less  than  or 
equal  to  3750  pounds. 

■"Section  202(b)(1)(C)  forbids  EPA  from 
promulgating  mandatory  standards  more  stringent 
than  Tier  1  standards  until  the  2004  model  year. 
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stringent  than  the  default  standards  in 
the  Act. 

EPA  is  also  proposing  standards  for 
larger  light-duty  trucks  under  the 
general  authority  of  section  202(a)(1) 
and  under  section  202(a)(3)  of  the  Act, 
which  requires  that  standards 
applicable  to  emissions  of 
hydrocarbons,  NOx.  CO  and  PM  from 
heavy-duty  vehicles  ^  reflect  the  greatest 
degree  of  emission  reduction  available 
for  the  model  year  to  which  such 
standards  apply,  giving  appropriate 
consideration  to  cost,  energy,  and  safety. 

2.  Gasoline  Sulfur  Controls 

We  are  proposing  gasoline  sulfur 
controls  piu'suant  to  our  authority  under 
section  211(c)(1)  of  the  Clean  Air  Act.* 
Under  section  211(c)(1),  EPA  may  adopt 
a  fuel  control  if  at  least  one  of  the 
following  two  criteria  is  met:  (1)  the 
emission  products  of  the  fuel  cause  or 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare,  or  (2)  the 
emission  products  of  the  fuel  will 
significantly  impair  emissions  control 
systems  in  general  use  or  which  would 
be  in  general  use  were  the  fuel  control 
to  be  adopted. 

We  are  proposing  to  control  sulfur 
levels  in  gasoline  based  on  both  of  these 
criteria.  Under  the  first  criterion,  we 
believe  that  emissions  products  of  sulfur 
in  gasoline  used  in  Tier  1  and  LEV 
technology  vehicles  contribute  to  ozone 
pollution,  air  toxics,  and  PM.  Under  the 
second  criterion,  we  believe  that 
gasoline  sulfur  in  fuel  that  will  be  used 
in  Tier  2  technology  vehicles  will 
significantly  impair  the  emissions 
control  systems  expected  to  be  used  in 
such  vehicles.  Please  refer  to  section 
IV.C.  below  and  to  the  Draft  Regulatory 
Impact  Analysis  (RIA)  for  more  details 
of  our  analysis  and  findings.  The  Draft 
RIA  includes  a  more  detailed  discussion 
of  EPA's  authority  to  set  gasoline  sulfur 
standards,  including  a  discussion  of  our 
proposed  conclusions  relating  to  the 
factors  required  to  be  considered  under 
section  211(c). 


^  LDTs  that  have  gross  vehicle  weight  ratings 
above  6000  pounds  are  considered  heavy-duty 
vehicles  under  the  Act.  See  section  202(b)(3).  For 
regulator^'  purposes,  we  refer  to  these  LDTs  as 
"heaw  light-duty  trucks"  made  up  of  LX)T3s  and 
LDT4S. 

'We  currently  have  regulatory  requirements  for 
conventional  and  reformulated  gasoline  adopted 
under  sections  211(c)  and  211(k)  of  the  Act,  in 
addition  to  the  "substantially  similar"  requirements 
for  fuel  additives  of  section  211(f).  These 
requirements  directly  or  indirectly  control  sulfur 
levels  in  gasoline.  See  the  Draft  RIA  for  more 
details. 


C.  The  Tier  2  Study  and  the  Sulfur  Staff 
Paper 

On  July  31,  1998,  EPA  submitted  its 
report  to  Congress  containing  the  results 
of  the  Tier  2  study.''  The  study  indicated 
that  in  the  2004  and  later  time  frame, 
there  will  be  a  need  for  emission 
reductions  to  aid  in  meeting  and 
maintaining  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  both 
ozone  and  PM.  Air  quality  modeling 
showed  that  in  the  2007-2010  time 
frame,  when  Tier  2  standards  would 
become  fully  effective,  a  number  of 
areas  would  still  be  in  nonattainment 
for  ozone  and  PM  even  after  the 
implementation  of  existing  emission 
controls.  EPA  also  found  ample 
evidence  that  technologies  would  be 
available  to  meet  more  stringent  Tier  2 
standards.  In  addition,  the  study 
provided  evidence  that  such  standards 
could  be  implemented  at  a  similar  cost 
per  ton  of  reduced  pollutants  as  other 
programs  aimed  at  similar  air  quality 
problems.  Finally,  the  study  identified 
several  additional  issues  in  need  of 
further  examination,  including  the 
relative  stringency  of  car  and  light  truck 
emission  standards,  the  appropriateness 
of  identical  versus  separate  standards 
for  gasoline  and  diesel  vehicles,  and  the 
effects  of  sulfur  in  gasoline  on  catalyst 
efficiency. 

In  addition,  on  May  1,  1998,  EPA 
released  a  staff  paper  presenting  EPA's 
understanding  of  the  impact  of  gasoline 
sulfvu-  on  emissions  from  motor  vehicles 
and  exploring  what  gasoline  producers 
and  automobile  manufacturers  could  do 
to  reduce  sulfur's  impact  on  emissions. 
The  staff  paper  noted  that  gasoline 
sulfur  is  a  catalyst  poison  and  that  high 
sulfur  levels  in  commercial  gasoline 
could  affect  the  ability  of  futiue 
automobiles  to  meet  more  stringent 
standards  in  use.  It  also  pointed  out  that 
sulfur  control  would  provide  additional 
benefits  by  lowering  emissions  from  the 
current  fleet  of  vehicles. 

II.  Proposed  Tier  2  Deteniiination 

Based  on  the  statutory  requirements 
described  above  and  the  evidence 
provided  in  the  Tier  2  Study,  as  updated 
in  this  document,  EPA  proposes  its 
determination  that  new,  more  stringent 
emission  standards  are  indeed  needed, 
technologically  feasible,  and  cost 
effective. 


'On  April  28,  1998.  EPA  published  a  notice  of 
availability  announcing  the  release  of  a  draft  of  the 
Tier  2  study  and  requesting  comments  on  the  draft. 
The  final  report  to  Congress  included  a  summary 
and  analysis  of  the  comments  EPA  received. 


A.  There  Is  a  Substantial  Need  for 
Further  Emission  Reductions  in  Order 
To  Attain  and  Maintain  National 
Ambient  Air  Quality  Standards 

We  believe  that  there  is  a  clear  air 
quality  need  for  new  emission 
standards,  based  on  the  continuing  air 
quality  problems  predicted  to  exist  in 
future  years.  As  the  discussion  in 
section  III.B.  illustrates,  our  modeling 
shows  that  in  2007  approximately  80 
million  Americans  will  be  living  in 
areas  that  are  in  nonattainment  for  the 
8-hour  ozone  NAAQS,  even  with  all 
other  expected  controls  in  place. 
Another  49  million  people  will  live  in 
attainment  areas  that  are  within  15%  of 
being  reclassified  as  nonattainment 
areas.  This  is  a  total  of  nearly  130 
million  people,  which  represents  about 
48  percent  of  the  population  of  the 
United  States. 

In  addition  to  these  ozone  concerns, 
our  models  indicate  that  by  2010,  45 
areas,  with  18  million  people,  will  be  in 
nonattainment  for  the  original  PM]o 
NAAQS  and  11  areas  with  10  million 
people  will  be  in  nonattainment  for  the 
revised  PM,o  NAAQS.  While  not  a 
specific  driving  factor  in  today's 
findings,  our  models  also  project  that 
102  areas  with  about  55  miUion  people 
will  be  in  nonattainment  with  the  new 
PMz  5  NAAQS  by  2010.  We  also  must 
recognize  that  nonattainment  areas 
remain  for  other  criteria  pollutants  (e.g., 
CO)  and  that  non-criteria  pollution  (e.g., 
air  toxics  and  regional  haze)  also 
contributes  to  environmental  and  health 
concerns. 

Clearly  there  is  a  critical  need  for 
reductions  in  the  emissions  being 
projected  for  future  years.  Furthermore, 
mobile  sources  are  important 
contributors  to  the  emission  problem. 
As  we  will  explain  more  fully  later  in 
this  preamble,  in  the  year  2007,  the  cars 
and  light  trucks  that  are  the  subject  of 
today's  proposal  are  projected  to 
contribute  nearly  40  percent  of  the  total 
NOx  and  VOC  inventory  in  some  cities, 
and  20  percent  of  nationwide  NOx  and 
VOC  emissions.  This  situation  would 
have  been  considerably  worse  without 
the  NLEV  program  created  by  vehicle 
manufacturers,  EPA,  the  Northeastern 
states,  and  others.  We  therefore  believe 
that  reductions  in  these  source 
categories  are  an  essential  part  of  the 
reductions  needed  to  attain  and 
maintain  the  NAAQS.  As  we  explain 
below,  we  propose  to  find  that  major 
reductions  in  future  emissions  from 
hght-duty  vehicles  and  trucks  are  both 
feasible  and  cost  effective  compared  to 
available  alternatives. 
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B.  Mon  Stringent  Standards  for  Light- 
Duty  V  ihicles  and  Trucks  Are 
Technc  logically  Feasible 

We  b  3lieve  that  emission  standards 
more  st  ringent  than  current  Tier  1  and 
Nationi  J  Low  Emission  Vehicle  (NLEV) 
levels  a  re  technologically  feasible.  We 
believe  this  to  be  true  both  for  the  LDVs 
and  LDTs  specifically  covered  in  section 
202{i)  and  for  the  heavier  LDTs  also 
included  in  today's  proposal. 
Manufa  cturers  are  ciurently  producing 
NLEV  V  ehicles  that  meet  more  stringent 
standar  is  than  similar  Tier  1  models. 
Our  an;  lysis  shov>rs  that  mainly  through 
improvi  sments  in  engine  control 
softwar  i  and  catalytic  converter 
technol  jgy,  manufactxu^rs  can  and  are 
buildiuj !  durable  vehicles  and  trucks, 
includii  ig  heavy  light-duty  trucks, 
which  1  ave  very  low  emission  levels.* 

For  li  ^t  duty  vehicles,  certified  NOx 
levels  f(ir  1999  reveal  that  NOx  levels 
represei  iting  full-life,  deteriorated 
emissiois  in  the  0.01  to  0.10  g/mi  range 
are  alrei  idy  being  seen  on  some 
production  vehicles.  Similarly,  Ught- 
duty  trucks  up  to  8500  lbs.  GVWR,  also 
included  in  today's  proposal,  have  some 
very  lovr  1999  certification  levels  for 
NOix,  w  th  NOx  levels  of  as  low  as  0.04 
g/mi  for  some  of  the  largest  LDTs.  These 
levels  ai  e  well  below  Tier  1  and  NLEV 
standards.  Manufacturers  have  also 
certified  LDVs  and  LDTs  to  NMOG  and 
CO  leve  s  as  much  as  80  percent  below 
Tier  1  standards. 

As  dii  cussed  in  more  detail  below 
and  in  t  le  Draft  RL\.  we  beUeve  that,  by 
the  200^  —2009  time  frame  proposed  for 
the  Tier  2  standards,  manufacturers 
would  b  B  fully  able  to  comply  with  the 
proposed  new  standard  levels.  In 
addition ,  to  facilitate  manufacturers' 
efforts  to  meet  these  new  standards,  the 
Tier  2  re  gulations  would  include  a 
corporal  e  fleet  average,  which  would 
allow  m  mufacturers  to  optimize  the 
deployment  of  technology  across  their 
product  lines.  Oxir  analysis  of  the 
available  technology  improvements  and 
the  very  low  emission  levels  already 
being  rei  ilized  on  these  vehicles  leads  us 
to  propose  a  finding  that  today's 
proposei  1  standards  are  fully  feasible  for 
LDVs  and  LDTs. 

C.  More  Stringent  Standards  for  Light- 
Duty  Ve  licles  and  Trucks  Are  Needed 
and  Cos  Effective  Compared  to 
Availabi  e  Alternatives 

In  this  document,  we  propose  that 
Tier  2  mjotor  vehicle  standards  are  both 
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I  RIA  contains  an  extended  analysis, 
.  below  has  more  discussion  of  the 
^      I  feasibility  of  our  proposed  standards 
j  ( letailed  discussions  of  the  various 
technology  options  that  we  believe  manufacturers 
may  use  to  me«t  these  standards. 


necessary  and  cost  effective.  We  have 
already  described  our  belief  that 
substantial  fiulher  reductions  in 
emissions  are  needed  to  help  reduce  the 
levels  of  unhealthy  air  pollution  that 
millions  of  people  are  being  exposed  to. 
(We  describe  this  further  below  and  in 
the  Draft  RIA.)  In  its  analyses 
supporting  the  new  ozone  and  PM 
NAAQS.  the  Agency  identified  those 
methods  that  were  reasonably  cost 
effective,  and  showed  that  substantial 
progress  toward  attainment  could  be 
made.  However,  we  also  concluded  that 
methods  beyond  those  that  could  be 
identified  as  cost  effective  at  the  time 
were  needed  and  we  assumed  they 
would  be  identified  in  the  futiu-e. 

We  believe  that  the  Tier  2/gasoline 
sulfur  proposal  is  one  of  those  methods. 
This  proposed  would  reduce  aiuiual 
NOx  emissions  by  about  2.2  million 
tons  per  year  in  2020  and  2.8  million 
tons  per  year  in  2030  after  the  program 
is  fully  implemented.  By  way  of 
comparison,  if  all  of  the  controls 
identified  for  the  NAAQS  analysis 
costing  less  than  $10.000/ton  (the  limit 
on  cost  effectiveness  used  in  that 
analysis)  were  implemented 
nationwide,  they  would  produce  NOx 
emission  reductions  of  about  2.9  million 
tons  per  year.  That  is.  to  achieve 
significant  further  reductions  using 
control  approaches  other  than  the 
proposed  "Tier  2/Gasoline  Sulfur 
program  could  mean  adopting  measures 
costing  well  beyond  $10,000  per  ton. 

Further  emission  reductions  are 
needed.  Without  Tier  2  and  gasoline 
sulfiu  controls,  we  project  that  in  2007 
at  least  8  metropolitan  areas  and  2  rural 
coimties  with  a  combined  population  of 
39  million  will  exceed  the  1-hoiu-  ozone 
NAAQS  and  28  metropolitan  areas  and 
4  rural  counties  with  a  combined 
population  of  80  million  will  exceed  the 
8-hour  ozone  NAAQS.  We  project  that 
cars  and  light  trucks  will  contribute  1 7 
percent  of  the  nationwide  NOx 
inventory  by  2007  and  20  to  40  percent 
in  some  cities  with  air  quality  problems. 
The  NOx  reductions  from  today's 
proposal  range  from  19  to  48  percent  of 
the  reductions  we  estimate  are  needed 
for  areas  to  achieve  attainment.  We 
believe  that  the  proposed  program,  as 
well  as  the  technologies  assumed  for  the 
NAAQS  analysis  mentioned  above,  are 
clearly  cost  effective  approaches  for 
attaining  and  maintaining  the  NAAQS. 

The  magnitude  of  emission  reductions 
that  can  be  achieved  by  a 
comprehensive  national  Tier  2/gasoiine 
sulfiir  program  would  be  difficult  to 
achieve  from  any  other  source  category. 
Given  the  contribution  that  light-duty 
mobile  source  emissions  make  to  the 
national  emissions  inventory  and  the 


range  of  control  programs  ozone- 
affected  areas  already  have  in  place  or 
would  be  expected  to  implement,  we 
believe  it  will  be  very  difficult,  if  not 
impossible,  to  attain  and  maintain  the 
ozone  NAAQS  in  a  cost-effective 
manner  without  reducing  emissions 
from  LDVs  and  LDTs.  In  addition,  we 
project  that  the  Tier  2/gasoline  sulfur 
program  would  reduce  direct  and 
secondary  particulate  matter  coming 
from  LDVs  and  LDTs  by  over  70 
percent,  providing  reductions  of  almost 
240,000  tons  annually  by  2010. 

We  believe,  then,  that  today's 
proposal  is  a  major  and  attractive  source 
of  ozone  and  PM  precursor  emission 
reductions  when  compared  to  other 
available  options.  It  would  represent  a 
degree  of  emission  reduction  beyond 
those  programs  identified  in  the 
NAAQS  analysis  that  we  believe  is 
currently  unavailable  from  any  other 
reasonable  program.  We  also  believe 
that  it  would  be  a  cost  effective 
program,  costing  approximately  $2,000 
per  ton  of  NOx  plus  hydrocarbon 
reduced  according  to  our  estimates, 
which  is  quite  attractive  compared  to 
other  alternatives.  The  discussion  of 
cost  and  cost  effectiveness  later  in  this 
preamble  explains  the  derivation  of 
these  niunbers  and  compares  them  to 
other  alternatives.  That  discussion 
indicates  that  today's  proposal  would  be 
as  cost  effective  as  both  the  Tier  1  and 
NLEV  standards  and  cost  effective  when 
compared  to  non-mobile  source 
programs  as  well. 

m.  Air  Quality  Need  for  and  Impact  of 
Today's  Proposal 

In  the  absence  of  significant  new 
controls  on  emissions,  tens  of  millions 
of  Americans  would  continue  to  be 
exposed  to  unhealthy  levels  of  air 
pollution.  Emissions  from  passenger 
cars  and  light  trucks  are  a  significant 
contributor  to  a  number  of  ciir  pollution 
problems.  Today's  proposal  would 
significantly'reduce  emissions  from  cars 
and  light  trucks  and  hence  woidd 
significantly  reduce  the  health  risks 
posed  by  air  pollution.  This  section 
siunmarizes  the  results  of  the  analyses 
we  performed  to  arrive  at  our  proposed 
determination  that  continuing  air 
quality  problems  are  likely  to  exist,  that 
these  air  quality  problems  would  be  in 
part  due  to  emissions  from  cars  and 
light  trucks,  and  that  the  new  standards 
being  proposed  today  would  improve 
air  quality  and  mitigate  other 
environmental  problems. 
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A.  Americans  Face  Serious  Air  Quality 
Problems  That  Require  Further  Emission 
Reductions 

Air  quality  in  the  United  States 
continues  to  improve.  Nationally,  the 
1997  air  quality  levels  were  the  best  on 
record  for  all  six  criteria  pollutants.*  In 
fact,  the  1990s  have  shown  a  steady 
trend  of  improvement,  due  to  reductions 
in  emissions  from  most  sources  of  air 
pollution,  from  factories  to  motor 
vehicles.  Despite  these  continued 
improvements  in  air  quality,  however, 
tens  of  millions  of  Americans  are  still 
exposed  to  unhealthy  levels  of  ozone 
and  PM.  Moreover,  unless  there  are 
reductions  in  overall  emissions  beyond 
those  that  are  scheduled  to  be  achieved 
by  already  committed  controls,  many  of 
these  Americans  will  continue  to  be  so 
exposed. 

Ambient  ozone  is  formed  in  the 
atmosphere  through  a  complex 
interaction  of  VOC  and  NOx  emissions. 
Cars  and  light  trucks  emit  a  substantial 
fraction  of  these  emissions.  Ambient  PM 
is  emitted  directly  from  cars  and  light 
trucks;  it  also  forms  in  the  atmosphere 
from  NOx,  sulfur  oxides  (SOx)  and 
VOC,  all  of  which  are  emitted  by  motor 
vehicles.  When  ozone  exceeds  the  air 
quality  standards,  otherwise  healthy 
people  often  have  reduced  lung  function 
and  chest  pain,  and  hospital  admissions 
for  people  with  respiratory  ailments  like 
asthma  increase;  for  longer  exposures, 
permanent  lung  damage  can  occur. 
Similarly,  particles  can  penetrate  deep 
into  the  lungs  and  are  linked  with 
premature  death,  increased  hospital 
admissions,  increased  respiratory 
symptoms,  and  changes  in  lung  tissue. 
When  either  ozone  or  PM  air  quality 
problems  are  present,  those  hardest  hit 
tend  to  be  children,  the  elderly,  and 
people  who  already  have  health 
problems. 

The  health  effects  of  high  ozone  and 
PM  levels  are  not  the  only  reason  for 
concern  about  continuing  air  pollution. 
Ozone  and  PM  also  harm  plants  and 
damage  materials.  PM  reduces  visibility 
and  contributes  to  significant  visibility 
impairment  in  our  national  parks  and 
monuments  and  in  many  urban  areas.  In 
addition,  air  pollution  from  motor 
vehicles  contributes  to  cancer  and  other 
health  risks,  acidification  of  lakes  and 
streams,  eutrophication  of  coastal  and 
inland  waters,  and  elevated  drinking 
water  nitrate  levels.  These  problems 
impose  a  substantial  burden  on  public 


''National  Air  Quality  and  Emissions  Trend 
Report.  1997.  Air  Quality  Trends  Analysis  Group. 
Office  of  Air  Quality  Planning  and  Standards,  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park.  N.C..  December  1998  (available  on 
the  World  Wide  Web  at  http://www.epa.gov/oar/ 
aqtmd97/J. 


health,  our  economy,  and  our 
ecosystems. 

In  recognition  of  this  burden. 
Congress  has  passed  and  subsequently 
amended  the  Clean  Air  Act.  The  Clean 
Air  Act  requfres  each  state  to  have  an 
approved  State  Implementation  Plan 
(SIP)  that  shows  how  an  area  plans  to 
meet  its  air  quality  obligations, 
including  achieving  and  then 
maintaining  attainment  of  all  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS),  such  as  those  for  ozone  and 
PM. 

Under  EPA's  proposed  policy  for 
implementing  the  new  8-hour  ozone, 
revised  PMio,  and  new  PM2  5  ambient 
standards  (63  FR  65593,  November  27, 
1998),  states  must  prepare  and  submit 
SIP  revisions  to  demonstrate  attainment 
of  the  8-hour  ozone  standard  between 
2000  and  2003,  depending  on  ozone 
classification  under  the  8-hour  standard. 
The  earlier  submittal  date  applies  to 
"transitional"  areas,  which  are  areas 
that  are  in  attainment  with  the  1-hour 
standard  and  can  attain  the  S-hovu 
standard  through  local  measures 
adopted  prior  to  classification  (under 
the  8-hour  standard)  and  the  regional 
emission  reductions  to  be  achieved 
under  the  Regional  Ozone  Transport 
Rule  (63  FR  57356,  October  27,  1998). 
In  general,  EPA  expects  these  areas  to 
demonstrate  attainment  by  2007.  Other 
8-hour  nonattainment  areas  will  be 
classified  as  "traditional"  under  the  8- 
hour  standard,  and  we  believe  that  these 
areas  will  have  attainment  dates  of 
2007,  2009,  or  2010  depending  on  their 
1-hour  classification  status  and  1-hour 
attainment  date. 

Because  it  takes  three  "clean"  years  to 
qualify  an  area  to  be  redesignated  as 
attainment  for  the  ozone  standard,  the 
deadline  for  each  area  to  achieve  the 
VOC  and  NOx  emission  reductions 
needed  to  meet  the  ozone  standard 
generally  should  be  two  years  earlier 
than  its  attainment  date.  For  example,  8- 
hour  ozone  nonattainment  areas  for 
which  we  would  establish  an  attainment 
date  of  2009  would  need  to  implement 
emission  reductions  by  the  start  of  the 
2007  ozone  season  in  order  to  have 
three  "clean"  years  by  their  8-hour 
attainment  deadline  of  2009. 

The  SIP  revisions  to  demonstrate 
attainment  with  the  revised  PMio 
standard  must  be  prepared  by  2002, 
with  attainment  by  2006,  unless  this 
date  is  not  practicable.  As  discussed 
below,  EPA  has  also  finalized 
regulations  that  regions  and  states 
implement  plans  for  protecting  and 
improving  visibility  in  the  156 
mandatory  Federal  Class  I  areas  as 
defined  in  section  162(a)  of  the  Clean 


Air  Act.  These  areas  are  primarily 
national  parks  and  wilderness  areas. 

To  accomplish  the  goal  of  full 
attainment  in  all  areas  according  to  the 
schedules  for  the  various  NAAQS  and 
the  visibiUty  program,  the  federal 
government  must  assist  the  states  by 
reducing  emissions  from  sources  that 
are  not  as  practical  to  control  at  the  state 
level  as  at  the  federal  level.  Vehicles 
and  fuels  move  fi-eely  among  the  states, 
and  they  are  produced  by  national  or 
global  scale  industries.  Most  individual 
states  are  not  in  a  position  to  regulate 
these  industries  effectively  and 
efficiently.  The  Clean  Air  Act  therefore 
gives  EPA  primary  authority  to  regulate 
emissions  from  the  various  types  of 
highway  vehicles  and  thefr  fuels.  Our 
actions  to  reduce  emissions  from  these 
and  other  national  sources  are  a  crucial 
and  essential  complement  to  actions  by 
states  to  reduce  emissions  from  more 
localized  sources. 

If  we  do  not  adopt  new  standards  to 
reduce  emissions  from  cars  and  light 
trucks,  emissions  from  these  vehicles 
would  remain  a  large  portion  of  the 
emissions  burden  that  causes  elevated 
ozone  and  continued  nonattainmfent 
with  the  ozone  NAAQS.  which  in  turn 
affects  tens  of  millions  of  Americans. 
Without  new  standards,  steady  annual 
increases  in  fleet  size  and  miles  of  travel 
will  outstrip  the  benefits  of  current 
emission  controls,  and  will  cause  ozone- 
forming  emissions  from  cars  and  trucks 
to  grow  each  year  starting  about  2014. 
The  contribution  of  these  vehicles  to  PM 
exposure  and  PM  nonattainment  would 
also  remain  significant,  and  could 
increase  considerably  if  diesel  engines 
are  used  in  more  cars  or  light  trucks.  For 
ozone  in  particular,  the  contribution  of 
cars  and  light  trucks — in  terms  of  both 
local  emissions  and  transported 
pollution — will  be  so  significant  to 
those  areas  expected  to  be  in 
nonattainment  in  the  2007  to  2010  time 
frame,  and  the  expected  emission 
reduction  shortfall  in  these  areas  will  be 
so  large,  that  further  reductions  from 
cars  and  light  trucks  are  an  inescapable 
element  of  any  attainment  strategy. 

The  standards  we  are  proposing 
would  cut  the  contribution  of  ozone  and 
PM  precursors  from  cars  and  light 
trucks  greatly.  Even  with  this  cut,  many 
areas  will  likely  still  find  it  necessary  to 
obtain  additional  reductions  from  other 
sources  in  order  to  fully  attain  the  ozone 
and  PM  NAAQS.  However,  their  task 
would  be  easier  and  the  economic 
impact  on  their  industries  and  citizens 
would  be  lighter  as  a  result  of  the 
actions  proposed  today.  This  .vould  be 
a  critical  benefit  of  today's  proposal. 
Following  implementation  of  the 
Regional  Ozone  Transport  Rule,  states 
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will  ha  ve  already  adopted  emission 
reducti  on  requirements  for  nearly  all 
large  s(  lurces  of  VOC  and  NOx  for  which 
cost-ef  ective  control  technologies  are 
known  Those  that  remain  in 
nonattc  inment  will  therefore  have  to 
consider  their  other  alternatives.  In  fact, 
howev(  (r,  many  of  the  alternatives  states 
will  ha  /e  to  consider  are  very  costly, 
with  a  1  imall  impact  from  each 
additio  lal  category  subjected  to  new 
emission  controls.  The  emission 
reductions  from  today's  proposed 
standards  for  gasoline,  cars,  and  light 
trucks  1  ifould  ease  the  need  for  states  to 
find  firs  it-time  reductions  from  the 
mostly  smaller  sources  that  have  not  yet 
been  controlled,  including  area  sources 
that  are  closely  connected  with 
individ  jal  and  small  business  activities. 
They  w  juld  also  reduce  the  need  for 
states  t(  seek  even  deeper  reductions 
from  laj  ge  and  small  sources  already 
subject  :o  emission  controls. 

In  oui  meetings  and  correspondence 
with  state  and  local  officials,  they  asked 
us  to  re(  luce  the  emissions  from  cars 
and  trucks,  so  that  their  charge  of 
protect!  ag  the  public  against  air 
pollution  is  one  they  can  accomplish  on 
schedul  3  and  without  adverse  economic 
impacts  We  heard  from  the  Northeast 
States  fc  r  Coordinated  Air  Use 
Manage  nent,  the  Ozone  Transport 
Commission,  the  State  and  Territorial 
Air  Proj  ram  Administrators,  and  the 
Associa  ion  of  Local  Air  Pollution 
Control  Dfficers.  They  consistently  told 
us  that  i :  would  be  very  difficult  and 
cosUy  fc  r  the  states  to  obtain 
comparj  ble  reductions  from  other 
sources  is  substitutes  for  reductions 
from  cais  and  light  trucks,  especially  on 
top  of  the  additional  reductions  needed 
to  reach  ozone  attainment  even  with  the 
reductions  from  today's  proposal. 
We  pr  Dject  that  today's  proposal 
would  a  so  have  important  benefits  for 
regional  visibility,  acid  rain,  and  coastal 
water  quality. 

For  th  ;se  and  other  reasons  discussed 
in  this  d  jcument,  we  are  proposing  to 
determine  that  significant  emission 
reductio  is  will  still  be  needed  by  the 
middle  c  f  the  next  decade  and  beyond 
to  achiei  e  and  maintain  further 
improve  nents  in  air  quality  in  many, 
geograpl  ically  dispersed  areas.  We  also 
believe  t  lat  a  significant  portion  of 
these  emission  reductions  can  be 
obtained  by  reducing  emissions  from 
cars  and  light  trucks.  We  believe  that 
such  red  actions  are  in  fact  necessary 
(since  ca  rs  and  light  trucks  are  such 
large  cor  tributors  to  current  and 
projectec  ozone  problems)  and 
reasonab  e  (since  these  reductions  could 
be  achiei  ed  at  a  reasonable  cost 


compared  to  other  alternative 
reductions). 

The  remainder  of  this  section 
describes  the  health  and  environmental 
problems  that  today's  proposal  would 
help  mitigate  and  the  expected  health 
and  environmental  benefits  of  this 
proposal.  Ozone  is  discussed  first, 
followed  by  PM,  other  criteria 
pollutants,  visibility,  air  toxics,  and 
other  environmental  impacts.  The 
emission  inventories  and  air  quality 
analyses  are  explained  more  fully  in  the 
Draft  Regulatory  Impact  Analysis  for 
today's  proposal. 

B.  Ozone 

1.  Ozone  Levels  Have  Declined,  but 
Unhealthy  Levels  of  Ozone  Persist 

Ground-level  ozone  is  the  main 
harmful  ingredient  in  smog.'o  It  is 
produced  by  complex  chemical 
reactions  when  its  preciu-sors,  VOC  and 
NOx,  react  in  the  presence  of  sunlight. 
The  chemical  reactions  that  create 
ozone  take  place  while  the  wind  is 
carrying  the  pollutants,  which  means 
that  ozone  can  be  more  severe  many 
miles  away  from  the  source  of  ozone- 
forming  emissions  than  it  is  at  the 
source.  The  movement  of  ozone  and  its 
precursors  is  called  "ozone  transport" 
and  suggests  two  complementary 
approaches  to  reduce  ozone  levels  in 
areas  affected  by  ozone  transport: 

(1)  Reduce  ozone  preciursor  emissions 
in  the  area  itself. 

(2)  Reduce  ozone  precursor  emissions 
in  upwind  areas  to  reduce  incoming 
ozone  and  ozone  precursor  levels. 

Within  a  nonattainment  area  itself, 
both  VOC  and  NOx  reductions  are 
generally  beneficial.  Especially  in  the 
eastern  portion  of  the  U.S.,  the  second 
approach  of  controlling  upwind 
emissions  can  play  an  important  part  in 
efforts  to  reduce  ozone  levels  in 
nonattainment  areas.  Because 
individual  states  cannot  control  upwind 
sources  of  air  pollution  that  lie  outside 
their  borders,  EPA  has  a  special  role  in 
managing  transport  impacts.  Vehicle 
and  fuel  standards  should  play  a  part  in 
doing  so.  ^ 

Since  NOx  affects  downwind  ozone 
levels  in  the  eastern  U.S.  over  greater 
distances  than  VOC  does,  reductions  in 
upwind  NOx  emissions  are  particularly 
important  in  reducing  ozone  levels 
dovimwind.  Modeling  conducted  by  the 
Ozone  Transport  Assessment  Group, 
discussed  below,  indicates  that  VOC 
reductions  substantially  upwind  from 
nonattainment  areas  have  little  benefit 
in  those  nonattainment  areas  across  the 


'"Ozone  also  occurs  naturally  in  the  stratosphere 
and  provides  a  protective  layer  high  above  the 
earth. 


eastern  region  of  the  U.S.  By  contrast, 
VOC  reductions  in  or  near 
nonattainment  areas  do  provide  air 
quality  benefits.  Since  cars  and  light 
trucks  meeting  today's  proposed 
standards  would  operate  everywhere, 
today's  proposal  would  reduce  VOC  and 
NOx  emissions  in  both  nonattainment 
areas  and  in  upwind  areas. 

The  new  standards  being  proposed 
today  would  have  their  largest  effect  on 
NOx  emissions.  Sulfur  in  gasoline  has 
been  found  to  increase  NOx  emissions 
more  than  VOC  emissions,  and  reducing 
sulfur  would  therefore  yield  larger  NOx 
reductions  than  VOC  reductions. 
Similarly,  the  vehicle  standards 
proposed  today  represent  a  greater 
reduction  from  current  NOx  standards 
than  is  the  case  for  VOC.  We  have  taken 
this  approach  because  air  quality 
modeling  conducted  for  OTAG,  and 
subsequent  modeling  we  have 
conducted,  indicates  that  NOx 
reductions  would  have  larger  ozone 
benefits  than  would  VOC  reductions.  In 
addition,  we  believe  that  individual 
nonattainment  areas  have  a  wider  range 
of  alternative  control  opportunities  for 
VOC  than  thev  have  for  NOx- 

Ozone  levels  have  decreased 
significantly  over  the  past  20  years  as 
VOC  and  NOx  emissions  have  been 
reduced.  However,  ozone  levels  in 
much  of  the  country  remain  a  major 
concern.  Outside  of  Cafifomia,  the  1990 
census  showed  72  million  people  living 
in  areas  that  were  formally  designated 
as  non-attainment  for  the  1-hour 
standard  as  of  August  10,  1998. 
Measured  ozone  design  values  from 
1995  to  1997  in  the  region  analyzed  by 
the  Ozone  Transport  Assessment  Group 
(OTAG) ' '  indicate  that  in  this  region 
alone,  26  metropolitan  areas  and  8  rural 
counties  together  containing  75  million 
people  experienced  ozone  levels  in 
excess  of  the  1-hour  ozone  standard. 
The  8-hour  ozone  standard  is  more 
stringent  and  protective  than  the  1-hour 
standard,  and  more  areas  have  exceeded 
it  in  the  recent  past.  In  1995  to  1997,  at 
least  one  county  in  each  of  81 
metropolitan  areas  and  an  additional  30 
rural  coimties  together  containing  110 
million  people  had  ozone  values  in 
excess  of  the  8-hour  ozone  standard. 
Additional  areas  in  the  OTAG  region 
had  ozone  levels  within  15  percent  of 
the  8-hour  standard  and  hence  faced 
potentially  significant  maintenance 
challenges:  52  metropolitan  areas  and 
44  rural  coimties  together  containing  26 
million  people. 

For  several  reasons,  we  expect  to  see 
substantial  additional  progress  in 


' '  OTAG  evaluated  a  region  that  included  all  or 
part  of  the  easternmost  37  states. 
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reducing  ozone  levels  over  the  next  ten 
years  despite  continued  growth  in 
electric  power  generation,  industrial 
output,  nonroad  activity  levels,  and 
vehicle  miles  traveled.  NOx  and  VOC 
emissions  from  mobile  soiu^es  will 
continue  to  decline  as  older,  higher- 
emitting  vehicles  and  nonroad  engines 
are  retired  from  service  and  replaced 
with  newer  vehicles  and  nonroad 
engines  that  must  meet  more  stringent 
federal  emission  standards.  Other 
federal  regulations  that  will  reduce 
ozone  precursor  emissions  will  take 
effect,  such  as  regulations  that  will 
reduce  VOC  emissions  from  paints  and 
other  architectiu-al  coatings.  Beginning 
in  2000,  areas  of  the  coimtry 
participating  in  the  federal  reformulated 
gasoline  program  will  receive  lower- 
emitting  Phase  2  reformulated  gasoline. 
States  are  expected  to  implement 
additional  measures  to  reduce  NOx  and 
VOC  emissions  in  l-hoiu  ozone 
nonattainment  areas.  In  addition,  the    . 
final  Regional  Ozone  Transport  Rule 
(ROTR)  (63  FR  57356,  October  27,  1998) 
requires  the  District  of  Columbia  and  22 
states  in  the  eastern  U.S.  to  reduce  their 
NOx  emissions  substantially  by  2003  to 
reduce  ozone  levels  in  dovwiwind  states. 

Using  the  most  recent  improvements 
to  the  OTAG  emission  inventories  and 
the  OTAG  ozone  model,  we  project  that 
in  the  OTAG  region,  these  combined 
emission  reductions  will  bring  18  of  the 
aforementioned  26  metropolitan  areas 
and  6  of  the  8  rural  counties,  with  36 
million  residents,  into  attainment  with 
the  1-hour  ozone  standard  by  2007.  The 
same  emission  reductions  are  projected 
to  bring  ozone  design  values  below  the 
8-hour  standard  in  53  out  of  81 
metropolitan  areas  and  26  out  of  30 
rural  counties,  with  a  combined  1990 
population  of  30  million  people.' 2 

However,  we  still  project  many  areas 
in  the  OTAG  region  to  have  ozone 
design  values  in  2007  in  excess  of  the 
1-hoiu-  and  8-hour  standards.  Eight 
metropolitan  areas  and  two  counties 
with  a  combined  1990  population  of  39 
million  are  projected  to  experience 
ozone  design  values  in  excess  of  the  1- 
hour  ozone  standard  in  2007. '^  Twenty- 
eight  areas  and  4  rural  counties,  with  a 


'^The  design  value  is  the  calculated  ozone  level, 
based  on  ozone  measurements  in  the  area,  that  is 
compared  to  the  NAAQS  to  determine  compliance 
with  the  standard. 

"Various  states  have  submitted  SIPs  to  meet  a 
requirement  that  they  demonstrate  attainment  vrith 
the  1-hour  ozone  standard  by  2005  or  2007  (the 
exact  date  is  state-specific,  depending  on  the 
severity  of  their  violation  of  the  1-hour  standard). 
These  plans  were  submitted  to  EPA  in  the  first  half 
of  1998,  and  we  are  still  reviewing  them  for  their 
completeness  and  approvability.  We  have  not  fully 
evaluated  the  impact  of  the  measures  contained  in 
these  plans  on  future  ozone  levels.  As  a  result,  they 
are  not  included  in  the  baseline  emission  inventory. 


combined  1990  population  of  80 
million,  are  projected  to  experience 
ozone  design  values  at  levels  in  excess 
of  the  8-hour  standard  in  2007. 

Additional  areas  outside  the  OTAG 
modeling  region  may  also  experience 
high  ozone  levels,  even  with  the 
additional  emission  controls  that  will  be 
implemented  by  2007.  The  most  recent 
assessment  for  these  areas  was  made  in 
the  Regulatory  Impact  Analysis  for  the 
revised  NAAQS  (NAAQS  RIA).i'«  That 
assessment  predicted  that  many  areas  in 
California  will  require  substantial 
additional  reductions  to  attain  the  1- 
hour  and  8-hour  ozone  standards. 
Although  the  vehicle  and  fuel  standards 
being  proposed  today  would  not  apply 
to  vehicles  and  fuel  sold  in  California, 
we  project  that  today's  proposals  would 
lead  to  emission  reductions  within 
California.  According  to  the  State  of 
California,  about  7  to  10  percent  of  all 
car  and  light  truck  travel  in  California 
takes  place  in  vehicles  originally  sold 
outside  California.  These  vehicles 
operate  in  California  during  visits  and 
after  relocation  of  households  from 
other  states.  Today's  proposal  would 
cause  those  vehicles  to  be  cleaner, 
assisting  California's  nonattainment 
areas  to  meet  the  ozone  standards.  In 
addition,  this  proposal  requires  that 
gasoline  in  all  states  (except  California, 
which  has  its  own  low-sulfur  gasoline 
program)  have  a  low  sulfur  content,  in 
order  to  maintain  catalyst  effectiveness. 
This  would  ensure  that  vehicles 
belonging  to  California  residents  get 
clean  gasoline  when  they  travel  outside 
of  California,  so  that  they  retvim  to 
California  with  fully  functioning 
catalysts. 

Outside  of  California  and  the  OTAG 
region,  the  NAAQS  RIA  modeling 
indicated  that  all  areas  would  attain  the 
1-hour  standard  by  2010.  One  area 
(Phoenix,  AZ)  was  projected  not  to 
attain  the  8-hoiu'  standard.  Eleven  other 
areas  were  projected  to  have  ozone 
levels  within  15  percent  of  the  8-hour 
standard  and  hence  face  potential 
challenges  in  maintaining  their 
attainment  status. 

Furthermore,  even  an  area  now  in 
attainment  or  that  reaches  attainment  by 
2007  can  be  at  risk  of  becoming 
nonattainment  in  the  face  of  continued 
growth  in  its  population,  economy, 
vehicle  traffic,  and  nonroad  equipment 
activity  levels.  Also,  an  area  that  we 
have  estimated  will  reach  attainment  in 


'*  "Regulatory  Impact  Analyses  for  the  Particulate 
Matter  and  Ozone  National  Ambient  Air  Quality 
Standards  and  Proposed  Regional  Haze  Rule," 
Innovative  Strategies  and  Economics  Group,  Office 
of  Air  Quality  Planning  and  Standards,  U.S. 
Environmental  Protection  Agency.  Research 
Triangle  Park.  NC,  July  17. 1997. 


2007  may  fail  to  do  so  if  growth  is 
higher  than  we  project,  if  emission 
controls  are  less  effective,  or  if  the 
modeling  is  otherwise  in  error.  Chu^ 
modeling  for  the  OTAG  region  has 
estimated  that  of  the  1-hour 
nonattainment  areas  projected  to  reach 
attainment  by  2007  with  the  benefits  of 
the  Regional  Ozone  Transport  Rule 
(ROTR)  and  other  afready  committed 
measures,  17  metropolitein  areas  and  5 
rural  counties,  with  a  combined  1990 
population  of  35  million  people,  will 
remain  within  15  percent  of  the  1-hour 
standard.  These  areas  would  benefit 
from  additional  reductions  to  help 
ensure  that  they  will  attain. 

With  respect  to  the  8-hour  standard, 
we  estimate  that  80  metropolitan  areas 
and  39  rural  counties  with  a  1990 
population  of  49  million  people  will 
have  design  values  within  1 5  percent  of 
the  8-hour  standard.  These  areas  have 
some  risk  of  not  actually  being  in 
attainment  in  2007,  and  will  face 
potentially  significant  challenges 
maintaining  their  attainment  status  in 
future  years.  Today's  proposed 
standards  would  help  ensure  these  areas 
do  attain,  and  help  these  areas 
accommodate  continued  population  and 
economic  growth  while  staying  in 
attainment  with  the  8-hour  ozone 
standard  by  further  reducing  levels  of 
ozone  precursors. 

EPA's  best  ozone  projections  at  the 
current  time  for  the  OTAG  region  are 
summarized  in  Tables  III-l  and  III-2, 
where  "ROTR"  refers  to  the  Regional 
Ozone  Transport  Rule.  It  should  be 
noted  that  the  results  for  the  OTAG 
regions  discussed  above  and 
simimarized  in  the  following  tables 
apply  to  only  a  portion  of  the  area  that 
would  benefit  from  today's  proposal. 

Table  1 1 1-1  .—Extent  of  Potential 
1-Hour  Ozone  Problem  Areas  in 
2007  IN  the  OTAG  REGION." 


2007  projec- 
tions with 
ROTR 


Design  values  in  excess  of  the  1-Hour 
NAAQS  (>125  ppb) 


Number  of  Mefropoljtan 

Areas 

8 

Number  of  Rural  Counties  .... 

2 

1 990  Population  of  Metro- 

politan Areas  and  Rural 

Counties  (millions)  

39 

'Additional  potential  problem  areas  in  Cali- 
fornia. 
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Table  III-2.— Extent  of  Potential 
8-HpuR  Ozone  Problem  Areas  in 
IN  THE  OTAG  Region  » 


2007 


2007  projec- 
tions with 
ROTR 


Des^n  values  In  excess  of  the  8-Hour 
NAAQS  (>85  ppb) 


Numbe^  of  Metropolitan 

Areas  

Numbei  of  Rural  Counties 
1990  Population  of  Metro- 
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'Phoinix,   Arizona   and   multiple   areas   in 
Califom  a  are  also  potential  problem  areas. 

It  sh(  mid  be  noted  that  the  areas 
includi  fd  in  Table  III-2  have  not  been 
design!  ited  to  be  in  nonattainment  with 
ozone  NAAQS.  Such 
(itions  will  not  be  made  by  EPA 
and  these  designations  will 
on  the  data  that  are  most 
available  at  that  time.''^  Instead, 
are$s  included  in  Table  III-2  have 
jected  to  have  design  values 
w()uld  place  them  in  nonattainment 
,  using  an  approach  described  in 
ft  RIA.'^  This  approach  enabled 
estimate  the  extent  of  the  8-hour 
inment  problem  after 
implen  lenting  the  reductions  set  forth  in 
Rej  ional  Ozone  Transport  Rule  and 
me  isures  states  have  adopted  or  are 
specifii  :ally  required  by  the  Clean  Air 
Act  to  adopt  for  their  existing  1-hour 


h(  uld  i 


also  be  noted  that  the  number  and 
of  metropolitan  areas  projected  to 
above  the  8-hour  ozone  standard  in  Table 
lased  on  the  boundaries  of  ozone 

areas  as  currently  defined  under  the 
olone  standard.  These  boundaries  will  be 
lualpd  as  8-hour  ozone  nonattainment  areas 
ed  and  may  change  from  those  used 
f  ecting  the  count  and  population  of  the 
problem  areas. 

pproach  uses  a  combination  of  ambient 
data  and  regional  ozone  photochemical 
mod  fling  for  specific  ozone  episodes  to 
i  tatistical  correlations  between  modeled 
s  and  projected  future  monitoring 
e  approach  does  not  reflect  any  further 
s  that  may  have  been  included 
to  State  Implementation  Plans  (SIPs)  for 
EPA  received  from  some  states  in  the 
)f  1998.  These  SIP  revisions  are  still  under 


emission  reductions 


nonattainment  areas.  (The  modeling  did 
not  consider  the  impact  of  additional 
measures  that  may  appear  in  the  SIP 
revisions  submitted  by  some  states  in 
the  first  half  of  1998.) 

We  believe  the  large  reductions  called 
for  in  today's  action  would  substantially 
reduce  ozone  levels  nationwide  and 
would  therefore  reduce  ozone  levels  and 
design  values  in  the  areas  projected  to 
otherwise  exceed  the  8-hour  standard  as 
well  as  in  those  areas  facing  potentially 
significant  maintenance  challenges. 

2.  Cars  and  Light-Duty  Trucks  Are  a  Big 
Part  of  the  NOx  and  VOC  Inventory,  and 
Today's  Proposal  Would  Reduce  This 
Contribution  Substantially 

Emissions  of  VOCs  and  NOx  come 
from  a  variety  of  sources,  both  natural 
and  from  hiunan  activity.  Natural 
sources,  including  emissions  that  have 
been  traced  to  vegetation,  account  for  a 
substantial  portion  of  total  VOC 
emissions  in  rural  areas.  The  remainder 
of  this  section  focuses  on  the 
contribution  of  motor  vehicles  to 
emissions  from  human  sources.  Human- 
caused  VOCs  are  released  as  byproducts 
of  incomplete  combustion  as  well  as 
evaporation  of  solvents  and  fuels.  For 
gasoline-fueled  cars  and  light  trucks, 
approximately  half  of  the  VOC 
emissions  come  from  the  vehicle 
exhaust  and  half  come  from  the 
evaporation  of  gasoline  from  the  fuel 
system.  NOx  emissions  are  dominated 
by  humem  sources,  most  notably  high- 
temperature  combustion  processes  such 
as  those  occurring  in  automobiles  and 
power  plants.  Emissions  from  cars  and 
light  trucks  are  currently,  and  will 
remain,  a  major  part  of  nationwide  VOC 
and  NOx  emissions.  In  1996,  cars  and 
light  trucks  comprised  25  percent  of  the 
VOC  emissions  and  21  percent  of  the 
NOx  emissions  from  human  sources  in 
the  U.S.'^  The  contribution  in 
metropolitan  areas  was  generally  larger. 

Motor  vehicle  emission  controls  have 
led  to  significant  improvements  in 
emission  levels  in  the  air  (the  "emission 
inventory")  and  will  continue  to  do  so 
in  the  near  term.  As  a  result  of  the 
introduction  of  cleaner  reformulated 
gasoline  in  2000,  the  introduction  of 
National  Low  Emission  Vehicles 
(NLEVs)  and  vehicles  complying  with 
the  Enhanced  Evaporative  Test 
Procedure  and  Supplemental  Federal 
Test  Procedures,  and  the  continuing 
removal  of  older,  higher-emitting 
vehicles  from  the  in-use  vehicle  fleet. 


i;  EP.^  for  completeness  and  approvability.  '^Emission  Trend  Report.  1997. 


total  emissions  from  the  car  and  light 
truck  fleet  are  projected  to  continue  to 
decline  through  the  next  decade, 
reaching^  low  point  for  NOx  in  2013 
(Figure  III-l)  and  for  VOC  in  2015. i»  On 
a  per  mile  basis,  average  VOC  and  NOx 
emissions  from  cars  and  light  trucks 
combined  will  continue  to  decline  well 
beyond  2015,  reflecting  the  continuing 
effect  of  existing  emission  control 
programs.  However,  projected  increases 
in  vehicle  miles  traveled  (VMT)  will 
cause  total  emissions  from  these 
vehicles  to  increase.  With  this  increase 
in  travel  and  without  additional 
controls,  we  project  that  combined  NOx 
and  VOC  emissions  for  cars  and  light 
trucks  will  increase  starting  in  2013  and 
2015,  respectively,  so  that  by  2030  they 
will  have  returned  to  levels  nearly  the 
same  as  they  will  be  in  2000.  In  cities 
experiencing  rapid  growth,  such  as 
Charlotte,  North  Carolina,  the  near-term 
trend  toward  lower  emissions  tends  to 
reverse  sooner. 

Figure  III-l  illustrates  this  expected 
trend  in  car  and  light  truck  NOx 
emissions  in  the  absence  of  today's 
proposed  standards  for  vehicles  and 
gasoline.  The  figure  also  allows  the 
contribution  of  cars  to  be  distinguished 
from  that  of  light  trucks.  The  figure 
clearly  shows  the  impact  of  steady 
growth  in  light  truck  sales  and  travel  on 
overall  light-duty  NOx  emissions;  the 
decrease  in  overall  light-duty  emission 
levels  is  due  solely  to  reductions  in  LDV 
emissions.  In  2000,  we  project  that 
trucks  will  produce  about  50  percent  of 
combined  car  and  light  truck  NOx 
emissions.  We  project  that  truck 
emissions  will  actually  increase  after 
2000,  and  over  the  next  30  years,  trucks 
will  grow  to  dominate  light-duty  NOx 
emissions.  By  2007,  we  project  trucks 
will  make  up  two-thirds  of  light-duty 
NOx  emissions;  by  2020,  nearly  three- 
quarters  of  all  light-duty  NOx  emissions 
will  be  produced  by  trucks. 

BILUNG  CODE  6560-SO-P 


'"The  auto  manufacturer  and  northeastern  state 
commitments  to  the  NLEV  program  are  scheduled 
to  end  in  2004  without  further  EPA  action  on  Tier 
2  standards,  although  continued  voluntary 
compliance  by  automobile  manufacturers  and  the 
affected  states  is  a  possibility.  Our  analysis  of 
emission  trends  and  the  emission  benefits  expected 
from  today's  proposal  assumes  for  the  base  scenario 
a  continuation  of  the  NLEV  program  past  2004.  It 
also  includes  ail  other  control  measures  assumed  to 
be  implemented  for  the  purposes  of  the  proposed 
stale-level  NOx  budgets  in  the  Regional  Ozone 
Transport  Rule,  such  as  reformulated  gasoline  in  all 
required  and  opt-in  areas  and  enhanced  I/M  where 
required. 
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Figure  IIM. 
Light-duty  NOx  emissions  without  Tier  2  (annual  tons)' 
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Estimates  exclude  California,  Afaska,  and  Hawaii,  although  reductions  would  occur  in  all  three.  For  all 
cases,  this  figure  reflects  implementation  of  ROTR  and  other  measures  assumed  in  the  ROTR.  The  estimates  reflect 
continuation  of  NLEV  beyond  2004. 
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Today's  action  would  significantly 
decrea  se  NOx  and  VOC  emissions  from 
cars  aiid  light  trucks,  and  would  delay 
the  da  te  by  which  NOx  and  VCX: 
emissi  ons  would  begin  to  increase  due 


to  con  tinned  VMT  growth.  With  Tier  2/      reduced  if  today's  proposal  were 


TAB.E 


Sulhu  control,  light-duty  vehicle  NOx 
and  VOC  emissions  are  projected  to 
continue  their  downward  trend  past 
2020.  Table  III-3  shows  the  aimual  tons 
of  NOx  that  we  project  would  be 


adopted."  These  projections  include  the 
benefits  of  low  sulfur  fuel  and  the 
introduction  of  Tier  2  car  and  light  truck 
standards. 


1-3.— NOx  Emissions  From  Cars  and  Light  Trucks  as  Percent  of  Total  Emissions,  and  Reductions 

Due  TO  Tier  2/SuLFUR  Control^ 


Year 


Light-duty  tons 
wittiout  tier  2 


Light-duty  per- 
cent of  total 
without  tier  2 
(percent) 


Light-duty  tons 

reduced  by  tier 

2" 


2007 
2010 
2015 
2020 


3.218,530 
3.041 ,639 
3,020,806 
3,221,151 


17 
17 

17 

18 


795,734 
1,182,323 
1,778,881 
2,198,113 


Estii  nates 


tion  of 
2004. 


exclude  California,  Alaska,  and  Hawaii,  although  reductions  would  occur  in  all  three.  For  all  cases,  this  table  reftects  implementa- 
ROTR  and  other  measures  assumed  in  the  ROTR.  For  the  "Without  Tier  2"  case,  the  estimates  reflect  continuation  of  NLEV  beyond 


Doe  5  not  include  emission  reductions  from  heavy-duty  gasoline  vehicles. 


The  lower  sulfur  levels  proposed 
today  would  produce  large  emission 
reductions  on  pre-Tier  2  vehicles  as 
soon  a  5  low-sulfur  gasoline  is 
introduced,  in  addition  to  enabling  Tier 
2  vehii  :les  to  achieve  lower  emission 
levels.  Among  the  pre-Tier  2  vehicles, 
the  lar  ;est  per  vehicle  emission 
reduct  ons  from  lower  sulfur  in  gasoline 
would  be  achieved  from  vehicles  that 
automobile  manufactxu^rs  will  have 
sold  ui  ider  the  volimtary  National  Low 
Emissi  on  Vehicle  program.  These 
vehicli  !s  are  capable  of  substantially 
lower  ^missions  when  operated  on  low 
sulfur  fuel.  Older  technology  vehicles 
experii  mce  a  smaller  but  significant 
effect. 

In  2f07,  when  all  gasoline  would 
meet  tjie  new  sulfur  limit  and  when 
large  n  umbers  of  2004  and  newer 
vehicli  IS  meeting  the  proposed 
standards  would  be  in  use,  the 
combined  NOx  emission  reduction  from 
vehicles  and  fuels  would  be  nearly 

I  tons  per  year.  After  2007, 

3ns  would  be  reduced  further  as 
^t  turned  over  to  Tier  2  vehicles 

ig  on  low  sulfur  fuel.  By  2020. 

lissions  would  be  reduced  by 
irds  from  the  levels  that  would 

■  today's  proposal  were  not 
This  reduction  equals  the  NOx 
emissibns  from  over  166  million  pre- 
Tier  2ASulfur  cars  and  light  trucks.  This 
reduction  would  represent  a  12  percent 
NOx  reduction  in  emissions  from  all 
mamniide  sources. 

VOC  emissions  would  also  be  reduced 
by  todiiy's  proposal,  with  reductions 
increai  ling  as  the  fleet  trims  over.  The 


reductions  as  a  percent  of  emissions 
from  cars  and  light  trucks  would  be  5 
percent  in  2007  and  grow  to  16  percent 
in  2020. 

As  discussed  earlier,  in  California, 
smaller  but  still  substantial  reductions 
in  both  NOx  and  VOC  would  be 
achieved  because  vehicles  visiting  and 
relocating  to  California  would  be 
designed  to  meet  today's  proposed 
standards.  Also,  vehicles  from 
California  visiting  other  states  woul<J 
not  be  exposed  to  high  sulfur  fuel. 

These  estimates  of  emission 
reductions  reflect  a  mixtvue  of  urban, 
suburban,  and  nual  areas.  As  we  noted 
in  the  Tier  2  Study,  however,  cars  and 
light  trucks  generally  make  up  a  larger 
fraction  of  the  emission  inventory  for 
urban  and  subiuban  areas,  where 
human  population  and  personal  vehicle 
travel  is  more  concentrated  than 
emissions  from  other  sources  such  as 
heavy-duty  highway  vehicles,  power 
plants,  and  industrial  boilers.  We  have 
estimated  emission  inventories  for  three 
cities  using  the  same  methods  as  were 
used  to  project  the  nationwide 
inventories,  and  we  present  the  results 
for  2007  below  in  Table  III—4.  Inventory 
shares  in  2010  are  about  the  same. 

These  results  confirm  that  light-duty 
vehicles  make  up  a  greater  share  of  the 
NOx  emission  inventories  in  urban 
areas  than  they  do  in  the  nationwide 
inventory.  While  these  vehicles'  share  of 
national  NOx  emissions  in  2007  is  about 
1 7  percent,  it  is  estimated  to  be  about 
38  percent  in  the  Atlanta  area.  There  is 
also  a  range  in  VOC  contributions,  with 
Atlanta  again  being  the  area  with  the 


largest  car  and  light  truck  contribution 
at  33  percent.  In  metropolitan  areas  with 
high  car  and  light  truck  contributions, 
today's  proposal  would  represent  a 
larger  step  toward  attainment  since  it 
would  have  a  larger  effect  on  total 
emissions. 

TABLE     1 1 1-4.— PROPORTION     OF     THE 

Total  Urban  Area  NOx  and  VOC 
Inventory  in  2007  Attributable 
TO  Light-Duty  Vehicles^ 


Region 

NOx 
(percent) 

VOC 

(percent) 

Nationwide »  

New  York  urban  area 
Atlanta  urban  area  .... 
Charlotte  urban  area 

17 
29 
38 

18 

18 
15 
33 

15 

'  For  all  cases,  this  table  reflects  implemen- 
tation of  ROTR  and  other  measures  assumed 
in  the  ROTR.  The  estimates  reflect  continu- 
ation of  NLEV  beyond  2004. 

Another  useful  perspective  from 
which  to  view  the  magnitude  of  the 
emission  reductions  from  today's 
proposal  is  in  terms  of  the  additional 
emission  reductions  from  all  human 
soiu'ces  that  areas  will  need  to  attain  the 
8-hour  ozone  standard.  For  this 
analysis,  we  included  the 
implementation  of  the  Regional  Ozone 
Transport  Rule  but  assumed  that  today's 
proposal  was  not  implemented.  In  the 
previously  referenced  NAAQS  RIA  we 
estimated  additional  NOx  emission 
reductions  that,  along  with  specific 
accompanying  VCX]  reductions,  would 
bring  each  residual  nonattaiiunent  area 
into  attaiiunent  with  the  8-hour  ozone 


'Tod  lys  proposed  standards  for  both  vehicles 
and  fuel;  i  would  apply  in  49  states  and  the  U.S. 
territorif  s.  excluding  only  California.  If  today's 
proposal  is  adopted,  there  would  also  be  emissions 


reductions  in  California  from  vehicles  that  relocate 
or  visit  from  other  states.  However,  much  of  the 
emissions  inventory  analysis  for  this  proposal  was 
made  for  a  47-state  region  that  excludes  California, 


Alaska,  and  Hawaii,  since  these  states  were  not 
included  in  the  scope  of  ozone  modeling. 
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standard  by  2010.  We  have  used  these 
estimated  reductions  as  the  basis  for 
Table  III-5,  which  shows  the  NOx 
reductions  needed  to  reach  attainment 
in  2007  for  six  metropolitan  areas. ^o 
These  are  areas  for  which  both  the 
NAAQS  RIA  and  the  ozone  modeling  for 
this  proposal  forecasted  continued  8- 
hour  nonattairunent  in  that  year,  even 
with  the  emission  reductions  from  the 
Regional  Ozone  Transport  Rule. 

Table  III-5  also  shows  the  NOx 
emission  reductions  in  those  same  six 
areas  that  we  project  would  result  if 


today's  proposal  were  implemented. 
Although  the  two  analyses  differ  in 
some  emission  modeling  estimates,  the 
comparison  is  valid  as  a  general 
indication  of  the  contribution  today's 
proposal  can  make  to  attainment.  Cars 
and  light  trucks  contribute  about  20  to 
40  percent  of  the  NOx  inventory  in 
these  six  areas.  The  NOx  reductions 
estimated  for  today's  proposal  range 
from  19  to  50  percent  of  the  reductions 
that  are  estimated  to  be  needed  for 
attainment.  These  figures  show  that 
today's  proposal  would  make  a  very 


substantial  contribution  to  these  cities' 
attainment  programs,  but  that  there  will 
still  be  a  need  for  additional  reductions 
from  other  sources.  The  emission 
reductions  from  today's  proposal  would 
clearly  not  exceed  the  reductions 
needed  from  an  air  quality  perspective 
for  these  areas:  as  described  in  the  next 
section,  we  project  that  about  20  other 
areas  in  the  eastern  U.S.  would  also 
need  reductions  beyond  those  of  today's 
proposed  program  to  attain  the  NAAQS 
for  NOx. 


Table  III-5.— Comparison  of  Tier  2/Sulfur  NOx  Reductions  to  NOx  Reductions  Estimated  to  Produce  8- 

HouR  Ozone  Attainment  in  2007 


Metro  area 


T 


NOx  reduc- 

NOx reduc- 

tions esti- 

tions from  pro- 

mated to 

posed  tier 

produce  attain- 

2/sulfur stand- 

ment 

ards 

(tons/year) 

(tons/year) 

69,802 

17,271 

41,283 

14.761 

7,343 

3,683 

186.880 

35,906 

63.456 

19,942 

62.519 

22,673 

Tier  2/suttur 
NOx  reduc- 
tions as  per- 
cent of  reduc- 
tions to 
produce  attain- 
ment 


Atlanta 

Dallas 

Memphis  

ny-nj-<:t 

Philadelphia  

Washington,  DC-Battlmore 


25 
96 

50 
19 
31 

36 


3.  Tier  2/Sulfur  Ozone  Benefits  and  the 
Post-Tier  2/Sulfur  Ozone  Problem 

By  reducing  ozone  preciu-sor 
emissions  from  cars  and  light  trucks  in 
areas  where  ozone  levels  are  near  or 
above  the  ozone  standard,  today's 
proposal  would  reduce  local  ozone 
levels.  And  by  reducing  ozone  precursor 
emissions  in  upwind  areas,  today's 
proposal  would  reduce  ozone  and  ozone 
preciusor  levels  in  the  air  flowing  into 
areas  where  ozone  levels  are  high.  EPA's 
analysis  of  the  ozone  impact  of  today's 
proposal  suggests  that  it  would  yield 
large  reductions  in  ozone,  particularly 
in  areas  where  ozone  transport  plays  a 
significant  role  in  local  nonattairunent 
problems.  There  are  uncertainties 
associated  with  the  modeling  we  have 
used  to  estimate  these  reductions,  but 
we  are  certain  that  the  emission 
reductions  would  be  large. 

Ozone  levels  in  a  few  locations  in  the 
centers  of  large  metropolitan  areas  are 
VOC-limited;  that  is,  the  atmospheric 
chemistry  is  such  that  ozone  levels  tend 
to  respond  to  VOC  reductions  rather 
than  to  NOx  reductions.  Some  of  these 
areas  may  experience  essentially  no 
change  or  a  slight  ozone  increase  on 
some  days,  if  one  considers  only  the 
isolated  effect  of  the  emission 
reductions  due  to  today's  proposal. 


However,  it  has  long  been  recognized 
that  metropolitan  areas  containing  such 
locations  will  need  to  implement 
additional  VOC  reductions  from  local 
sources  to  reach  attainment.  If  these 
reductions  and  the  reductions  from 
today's  proposal  were  combined,  the  net 
effect  would  be  a  progressive  drop  in 
ozone  levels  imtil  attainment  is  reached. 

To  examine  the  impact  of  today's 
proposal  on  ozone  levels,  we  estimated 
the  ozone  effects  of  the  emission 
reductions  that  would  occur  in  2007 
and  2010  for  the  area  covered  by  the 
OTAG  ozone  model.  The  1-hour  ozone 
reductions  in  2007  are  relevant  to  the 
several  1-hour  nonattainment  areas 
required  to  reach  attainment  in  that 
year.  The  8-hoiu  reductions  in  2007  and 
2010  are  of  great  relevance  to  the  efforts 
of  states  to  achieve  attainment  with  the 
8-hour  ozone  standard,  since  for  many 
areas  these  dates  bracket  the  three 
"clean"  years  required  to  show 
attainment  by  thefr  actual  deadline. 

The  estimated  emission  reductions 
from  our  proposal  in  2007  and  2010 
would  be  substantial  due  to  the  effect  of 
low  sulfur  fuel  on  the  entire  in-use  fleet 
of  gasoline  vehicles  and  trucks  of  all 
sizes,  especially  those  designed  to  meet 
NLEV  standards,  and  due  to  the  fact  that 
many  cleaner  2004  and  newer  vehicles 


would  be  on  the  road.  Table  II1-6 
provides  a  siunmary  of  the  1-hour  ozone 
results  for  the  OTAG  modeling  area  for 
2007.  Table  III-7  provides  a  summary  of 
the  2007  and  2010  results  for  the  8-hour 
standard.  According  to  our  best 
modeling,  the  reductions  in  2007  would 
make  the  difference  between 
nonattainment  and  attairunent  for  four 
metropolitan  areas  with  a  combined 
1990  population  of  15  million  people.  In 
2010.  we  estimate  that  the  Tier2/Sulfur 
reductions  would  be  enough  by 
themselves  to  bring  eight  metropolitan 
areas  with  13  million  people  into 
attainment  with  the  8-hour  standard. 

Tables  III-6  and  III-7  indicate  that  we 
project  that  some  areas  would  not  attain 
with  only  the  emission  reductions  from 
the  Tier  2/Sulfur  proposal.  However,  we 
do  project  that  those  areas  would 
experience  reductions  in  ozone  levels. 
These  reductions  would  mean  that  even 
the  areas  that  are  not  brought  all  the 
way  to  attainment  would  not  need  to 
reduce  emissions  from  other  sources  as 
much  as  would  be  required  without 
today's  proposal,  as  previously 
explained.  Of  the  18  areas  that  we 
projected  would  not  be  brought  to 
attainment  with  the  8-hour  standard  in 
2010,  we  project  that  10  areas  would 


20  We  calculated  the  estimated  reductions  needed 
for  attainment  in  2007  by  adding  tlie  reductions  due 


to  NLEV  vehicles  entering  the  fleet  between  2007 


and  2010  to  the  estimated  reductions  needed  for 
attainment  in  2010. 
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have  dbsign  values  within  5  percent  of 
the  standard. 
Todiy 


s  proposal  would  also  benefit 
nonattainment  areas  outside  of 
OTJAG  modeling  region,  including 
area  (Phoenix,  Arizona) 
projec!  ed  to  be  in  nonattainment  for 
ozone  in  2010  in  the  absence  of  Tier  2/ 


ozone 

the 

the 


Sulfur  controls.  The  Tier  2/Sulfur 
controls  being  proposed  today  would 
help  Phoenix  attain  the  ozone  standard, 
particularly  since  cars  and  light  trucks 
are  a  relatively  large  part  of  the  Phoenix 
emission  inventory.  These  controls  also 
would  help  the  1 1  areas  projected  to 


face  potential  maintenance  challenges 
stay  in  attainment  as  their  economies 
and  populations  grow.  And  as  already 
mentioned,  because  about  7  to  10 
percent  of  travel  in  California  is  by  non- 
California  vehicles,  there  would  be  a 
substantial  benefit  in  that  state  also. 


t4ble  1 1 1-6.— Projected  Tier  2/Sulfur  Impact  on  Potential  1-Hour  Ozone  Problem  Areas  in  the  OTAG 

Region  in  2007  <« 


2007  without 
tier  2/sulfur 


2007  with  tier 
2/sulfur 


Change  due  to 
tier  2/sulfur 


Design  values  projected  to  be  In  excess  of  the  1-Hour  NAAQS  (>125  ppb) 


Numbei  of  Metropolitan  Areas  

Numbei  of  Rural  Counties  

1990  Papulation  of  Metropolitan  Areas  and  Rural  Counties  (millions) 


-4 
0 

-15 


'  For  fall  cases,  this  table  reflects  implementation  of  ROTR  and  other  measures  assumed  in  the  ROTR.  For  the  "Without  Tier  2/Sulfur"  case, 
the  estiirates  reflect  continuation  of  NLEV  beyond  2004. 

Ta|ble  III-7.— Projected  Tier  2/Sulfur  Impact  on  Potential  8-Hour  Ozone  Problem  Areas  in  the  OTAG 

Region  in  2007  and  2010^ 


Without  tier 
2/sulfur 


With  tier 
2/sulfur 


Change  due  to 
tier  2/sulfur 


Design  values  projected  to  be  in  excess  of  the  8-Hour  NAAQS  (>85  ppb)  in  2007 


Numbed  of  Metropolitan  Areas  

Number  of  Rural  Counties  

1990  Population  of  Metropolitan  Areas  and  Rural  Counties  (millions) 


28 

4 

80 


25 

3 

72 


-3 
-1 
-8 


Design  values  projected  to  be  in  excess  of  the  8-Hour  NAAQS  (>85  ppb)  in  2010 


Numbei 
Numbei 


of  Metropolitan  Areas 
of  Rural  Counties  


1990  Papulation  of  Metropolitan  Areas  and  Rural  Counties  (millions) 


-8 

0 

-13 


'  For  fall  cases,  this  table  reflects  implementation  of  ROTR  and  other  measures  assumed  in  the  ROTR.  For  the  "Without  Tier  2/Sulfur"  case, 
the  estii  lates  reflect  continuation  of  NLEV  beyond  2004. 
"  Of  ttiese  1 8  areas  predicted  to  remain  nonattainment,  1 0  would  be  within  5  percent  of  the  8-hour  ozone  standard. 


Much  larger  VOC  and  NOx  emission 
reducti  ons  would  occiu-  in  2020,  when 
the  vehicle  fleet  would  be  almost  fully 
turned  over  to  Tier  2  vehicles.  The  2020 
is  designed  to  help  evaluate  the 
impact  of  today's  proposal  on 
evels,  when  the  majority  of  the 
fleet  would  consist  of  vehicles 
m^t  the  standards  being  proposed 


term 


scenario 
long 
ozone 
vehicle 
that 
today. 
We 
benefit^ 
2020. 
today's 


axe 


emissKins 
tons  pe  r 
in  Cali 
reduction 
would 
we  h 
values 
today's 
project  sd 
beyon 
in  202(> 
almost 


f  resent  three  indicators  of  the 

of  today's  proposed  program  in 
Ifirst,  as  shown  in  Table  III-3,  that 
proposal  would  reduce  NOx 
in  2020  by  over  2,000,000 
year,  not  counting  reductions 
omia,  Hawaii,  and  Alaska.  The 
in  each  nonattainment  area 
also  be  very  substantial.  Second, 

estimated  how  much  design 
in  2020  would  change  due  to 
proposal.  For  all  coiinties 

to  need  emission  reductions 
the  ROTR,  the  average  reduction 
design  value  was  6  ppb,  or 
8  percent  of  the  8-hour  standard 


itself.  The  range  of  design  value 
reductions  was  3  to  12  ppb.  These 
results  included  only  the  region  covered 
by  the  OTAG  ozone  model.  Third,  when 
we  analyzed  the  2020  scenario  to  take 
into  account  the  duration,  severity,  and 
geographic  extent  of  high  ozone  levels, 
we  found  that  projected  excessive  8- 
hour  ozone  levels,  defined  as  grid  cell- 
days  above  85  ppm  ozone,  were  reduced 
by  43  percent. 

The  baseline  scenario  against  which 
the  ozone  effects  of  today's  proposed 
standards  in  2020  were  compared 
assumes  that  no  emission  control  efforts 
beyond  those  assumed  in  the  ROTR  are 
implemented.  We  believe  this 
approximation  is  reasonable  because 
our  inventory  modeling  shows  that  in 
2020,  total  human-caused  emissions  in 
the  absence  of  today's  proposed 
program  change  very  little  from  their 
2007  levels.  We  subtracted  the  emission 
benefits  of  today's  proposed  program  in 
2020  from  those  baseline  emissions  to 


approximate  the  emissions  that  would 
result  in  2020. 

We  expect  the  requirement  to  achieve 
attainment  with  the  8-hour  standard 
will  cause  states  with  residual 
nonattainment  areas  to  adopt  additional 
controls  in  pursuit  of  their  attainment 
obligations.  The  increasingly  large 
emission  reductions  from  today's 
proposal  that  would  occur  over  time 
would  be  of  great  value  to  those  areas 
since  these  areas  would  not  need  to 
implement  as  extensive  or  stringent 
additional  controls  as  would  otherwise 
be  the  case.  Fmlhermore,  once  an  area 
reaches  attainment,  it  must  adopt  a  SIP 
revision  containing  a  strategy  to 
maintain  the  standard  thereafter.  The 
reductions  from  today's  proposal  would 
help  such  areas  overcome  any  loss  of 
reductions  due  to  less-than-expected 
effectiveness  from  other  controls, 
provide  a  safety  margin  against  the 
chance  of  new  ozone  violations,  provide 
room  for  population  and  economic 
growth  to  cause  increases  in  emissions 
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from  other  sources  with  less  need  for 
the  maintenance  plan  to  increase  the 
stringency  of  controls  on  those  other 
sources,  and  possibly  even  allow 
selective  relaxation  of  other  control 
programs. 

Because  the  ozone  modeling  for  2020 
did  not  accoimt  for  the  additional 
measiues  that  states  will  adopt  to  attain 
and  maintain  the  ozone  standard,  an 
attainment  vs.  nonattainment 
distinction  does  not  apply  in  2020. 
Instead,  the  changes  that  today's 
proposal  would  achieve  in  2020 
precursor  emissions  and  in  predicted 
ozone  concentrations  are  more 
appropriate  indicators  of  the  benefits  of 
the  Tier2/Sulfur  program  than  would  be 
a  count  of  the  areas  that  have  design 
values  move  from  above  to  below  the 
ozone  standard. 

These  ozone  results  for  2007,  2010, 
and  2020  represent  the  best  modeling 
ciurently  available  to  us,  but  should  be 
considered  approximate.  The  Regulatory 
Impact  Analysis  dociunents  all  the 
methods  and  assiunptions  used.  The 
results  presented  are  estimates  of  the 
future  that  only  apply  to  the  OTAG 
region  rather  than  the  entire  area  that 
would  be  subject  to  today's  proposal.  As 
previously  mentioned,  there  would  also 
be  ozone  benefits  outside  this  region, 
particularly  for  nonattainment  areas  in 
California  and  for  Phoenix,  Arizona.  We 
expect  to  revise  our  ozone  effects 
estimates  prior  to  the  final  rule  to  reflect 
further  improvements  in  estimates  of 
emissions  from  both  mobile  and 
stationary  sources. 

In  addition  to  the  emission-reduction 
and  ozone-reduction  benefits  discussed 
above  that  we  expect  will  result  from 
the  proposed  rule,  we  have  done  a 
separate  analysis  of  economic  benefits 
(and  costs)  associated  with  the  expected 
ozone  reductions  from  today's  proposed 
program  (see  Section  IV.D.5.  below  and 
theRIA). 

C.  Particulate  Matter 

1.  Particulate  Matter  Presents 
Substantial  Public  Health  Risks 

Particulate  matter  (PM)  is  produced  as 
a  direct  result  of  human  activity  and 
natiual  processes,  and  it  is  also  formed 
through  chemical  and  physical 
processes  in  the  atmosphere.  Natural 
sources  include  windblowm  dust,  salt 
from  dried  sea  spray,  fires,  and 
volcanoes,  as  well  as  so-called 
secondary  particles  formed  from  the 
transformation  of  natural  emissions  of 
SOx,  NOx,  and  VOCs.  Human  sources 
include  industrial  activities,  agriculture, 
road  dust,  and  soot,  as  well  as 
secondary  particles  produced  from  gases 
such  as  SOx,  NOx,  and  VOCs  that  are 


emitted  primarily  from  combustion 
processes.  PM  includes  fine  particles 
with  a  diameter  smaller  than  2.5 
microns  (also  called  PM2  5)  and  coarse 
particles  with  larger  diameters.  Coarse 
particles  are  predominantly  from  non- 
combustion  soiu-ces  and  are  dominated 
by  soil  dust  and  sea  salt.  They  remain 
in  the  atmosphere  a  relatively  short 
period  of  time.  Fine  particulate  includes 
carbon-based  particles  emitted  directly 
from  combustion  processes  but  consists 
predominantly  of  secondary  particles, 
such  as  sulfate-based  particles 
(produced  from  SOx),  nitrate-based 
particles  (produced  from  NOx),  and 
carbon-based  particles  created  through 
transformation  of  VOC  emissions. 
Mobile  sources  can  reasonably  be 
estimated  to  contribute  to  ambient 
secondary  nitrate,  sulfate  and 
carbonaceous  PM  in  proportion  to  their 
contribution  to  total  NOx,  SO,  and  VOC 
emissions. 

In  1997,  8  million  Americans  were 
living  in  13  coimties  that  exceeded  the 
recently  revised  PMio  standard,  and 
PMio  problems  are  projected  to  persist 
in  the  absence  of  further  actions  to 
control  PMio  levels.  Table  II1-8  presents 
estimates  of  the  extent  of  PMio  and 
PM2  5  nonattainment  in  the  futiu-e.  In 
the  NAAQS  RLA,  we  projected  that  in 
2010,  eleven  counties  with  a  combined 
1990  population  of  about  10  million 
people  would  not  be  in  attainment  with 
the  revised  PMio  standards.-'  About  half 
of  the  affected  population  lives  outside 
of  California.  In  the  same  analysis,  102 
counties  were  projected  to  violate  the 
new  PM2  5  NAAQS,  with  a  combined 
1990  population  of  about  55  million 
people.  About  75  percent  of  the  affected 
population  lives  outside  of  California. 
(More  information  about  this  analysis 
and  its  uncertainties  may  be  foxmd  in 
the  NAAQS  RIA  and  the  Tier  2  Report 
to  Congress.)  Ambient  PM  reductions 
from  more  stringent  motor  vehicle  or 
fuel  standards  would  primarily  affect 
areas  outside  of  California,  because 
California  has  its  own  motor  vehicle 
emission  control  program.  California 
areas  would  also  benefit,  however, 
through  the  temporary  travel  and 


^'  The  methods  used  to  project  PM  concentrations 
in  2010  from  1990  emissions  and  ambient 
concentration  data  introduce  several  sources  of 
uncertainty.  Also,  the  PMj  i  values  are  predicted 
from  a  regression  model  and  hence  are  subject  to 
the  uncertainty  associated  with  this  model.  Other 
uncertainties  exist  regarding  emission  inventory 
estimates  from  human  and  natural  sources, 
monitoring  data,  and  the  models  used  to  account  for 
physical  and  chemical  processes  in  the  atmosphere. 
Even  with  the  anticipated  delivery  of  more 
comprehensive  modeling  techniques,  the  scarcity  of 
speciated  ambient  PM  data  in  both  urban  and  rural 
areas  to  evaluate  model  behavior  will  continue  to 
compromise  the  certainty  of  the  best  model-derived 
conclusions. 


permanent  migration  of  out-of-state 
vehicles  into  California,  as  discussed 
above. 

Table  III-8.— Projected  2010  PM,o/ 
PM^s  Nonattainment  Counties 
AND  Populations 


Outside 

California 


California 


Violating  Original  PM,o  NAAQS 


Numt>er  of 

Counties  

33 

12 

1990  Population 

(millions) 

11 

7 

Violating  Revised  PM,,,  NAAQS 

Number  of 

Counties  

1990  Population 

(millions) 

5 

5 

6 

5 

Violating  New  PM^  3  NAAQS 


Number  of 

Counties  

92 

10 

1990  Population 

(millions; 

42 

13 

A  significant  number  of  areas  are 
projected  to  exceed  the  PMio  NAAQS  in 
2010  with  existing  emission  controls, 
indicating  that  further  PM  and  PM- 
precursor  emission  reductions  will  be 
needed.  Because  the  bulk  of  PM 
emissions  from  motor  vehicles  are  fine 
particles,  any  reduction  in  particulate 
emissions  from  motor  vehicles  aimed  at 
reducing  PMio  levels  would  also  reduce 
ambient  levels  of  PM2  5.  As  mentioned 
above,  the  number  of  counties  projected 
to  violate  the  new  PM2  ?  NAAQS  is 
much  larger  than  that  for  the  revised 
PMio  standards.  Tier  2/Sulfur  standards 
that  reduce  particulate  emissions  for  the 
purposes  of  facilitating  attainment  with 
the  PMio  NAAQS  could  also  benefit 
areas  with  elevated  PM2  5  levels. 

2.  Reducing  Emissions  From  Cars  and 
Light  Trucks  Would  Reduce  Ambient 
Levels 

Today's  proposal  would  reduce  PM 
levels  by  reducing  direct  PM  emissions 
from  cars  and  light  trucks,  and  by 
reducing  emissions  of  sulfur  and 
nitrogen  oxides  that  are  converted  to  PM 
in  the  atmosphere.  Direct  PM  emissions 
would  be  reduced  in  two  ways.  First, 
reductions  in  gasoline  sulfur  levels 
would  reduce  PM  emissions  from 
gasoline  vehicles.  Second,  the  more 
stringent  PM  standard  included  in 
today's  proposal  would  reduce  PM 
emissions  from  cars  and  light  trucks 
equipped  with  diesel  engines.  Diesel 
engines  are  used  in  a  small  fraction  of 
current  cars  and  light  trucks,  but  this 
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fractio  1  could  grow  as  discussed  in 
III.C.3.  below. 

Witli  no  growth  in  diesel  sales,  we 
projed  today's  action  would  reduce 
direct  'M  emissions  from  cars  and  light 
trucks  mainly  due  to  the  introduction  of 
low-si|lfur  gasoline.  Sulfur-based 
account  for  a  substantial 
of  the  particulate  matter  emitted 
ine-powered  vehicles.  More 
PM  emission  standards  are  not 

to  alter  PM  emissions  from 
vehicles  but  would  result  in 
in  diesel  PM  emissions.  The 


particl  3s 
portion 
by  gas((l 
stringe  nt 
anticip  ated 
gasolir  e 


reduct:  ons 

Tabie 


overall  effect  of  today's  proposal  under 
this  assumption  would  be  to  reduce 
direct  exhaust  PM  emissions  from  cars 
and  light  trucks  by  60  percent  in  2007 
and  by  62-63  percent  in  2015  and 
beyond.  Tables  III-9  and  ni-lO  show 
the  contribution  of  cars  and  light  trucks 
to  total  PMio  and  PM25  emissions,  and 
the  reductions  that  would  be  obtained 
from  today's  proposal.  The  contribution 
of  cars  and  light  trucks  to  either  PM 
inventory  will  generally  be  higher  in 
urban  areas  than  on  a  nationwide  basis, 
and  will  vary  from  area  to  area.  In  2007, 


for  example,  cars  and  light  trucks 
contribute  1.3  percent  to  the  nationwide 
PMio  inventory  (excluding  natural 
sources  and  fugitive  dust).  For 
comparison,  this  percentage  is  estimated 
to  be  4.4  percent  in  Atlanta  and  1.9 
percent  in  the  New  York  City 
metropolitan  area. 

Later  in  this  section  we  discuss  the 
possibility  that  sales  of  diesel-powered 
vehicles  might  increase  from  current 
levels,  making  the  effect  of  the  more 
stringent  PM  standard  in  this  proposal 
larger. 


1-9.— Direct  exhaust  PMio  Emissions  From  Cars  and  Light  Trucks  as  Percent  of  Total  Emissions, 

AND  Reductions  Due  to  Tier  2/Sulfur  Control^^' 


Year 


2007 
2010 
2015 
2020 


Light-duty  tons 
without  tier  2 


39,209 
41,412 
46,064 
51,102 


Light-duty  per- 
cent of  total 
without  tier  2 


1.3 
1.4 
1.4 

1.5 


Light-duty  tons 

reduced  by  tier 

2 


23,379 
25,239 
28,674 
32,031 


"For  k\\  cases,  this  table  reflects  continuation  of  cun-ent  diesel  engine  usage  in  the  light  truck  fleet  and  implementation  of  ROTR  and  other 
measures  assumed  in  the  ROTR. 

"The  emission  estimates  shown  exclude  natural  sources  of  PM  and  fugitive  dust.  They  also  do  not  include  California  (which  has  its  own  vehi- 
cle and  |uel  standards).  Alaska,  or  Hawaii.  Today's  proposal  would  have  additional  emission  benefits  in  these  states. 


TABLt 


2007 
2010 
2015 
2020 


"For 
measures 

"The 
cle  and 


II  cases,  this  table  reflects  continuation  of  cun-ent  diesel  engine  usage  in  the  light  truck  fleet  and  implementation  of  ROTR  and  other 
'  assumed  in  the  ROTR. 

smission  estimates  shown  exclude  natural  sources  of  PM  and  fugitive  dust.  They  also  do  not  include  California  (which  has  its  own  vehi- 
uel  standards),  Alaska,  or  Hawaii.  Today's  proposal  would  have  additional  emission  benefits  in  these  states. 


Even 
result 
oxides 
that 
would 
reductib 
would 


give 


direct  PM. 
is  fine 
estimates 


1-10.— Direct  exhaust  PM2  5  Emissions  From  Cars  and  Light  Trucks  As  Percent  of  Total  Emissions, 

AND  Reductions  Due  to  Tier  2/Sulfur  Control "b 


Year 


Light-duty  tons 
without  tier  2 


36,365 
38,409 
42,724 
47,397 


Light-duty  per- 
cent of  total 
without  tier  2 


1.7 
1.8 
1.9 
2.0 


Light-duty  tons 

reduced  by  tier 

2 


21 ,687 
23,410 
26,595 
29,707 


larger  PM  reductions  would 
^om  the  reductions  in  the  sulfur 
SOx),  NOx,  and  VOC  emissions 

rise  to  secondary  PM  that 
•esult  from  today's  proposal.  The 
n  in  ambient  PM  levels  that 
;ome  from  the  proposed 
reducti  ans  in  these  precursor  emissions 
is  abou ;  6  to  7  times  as  large  as  the 
reductipn  from  lower  emissions  of 

Essentially  all  secondary  PM 
'M  and  hence  is  included  in 

of  both  PMio  and  PM2  5- 
We  d  escribed  the  effect  of  today's 
propos  il  on  VOC  and  NOx  emissions 


above  in  Section  III.B.  Today's  proposal 
also  would  reduce  SOx  emissions  from 
cars  and  light  trucks  by  dramatically 
lowering  the  level  of  sulfur  in  gasoline, 
since  gaseous  SOx  emissions  are 
dependent  entirely  on  fuel  sulfur  level. 
In  the  absence  of  today's  proposal,  we 
project  that  SOx  emissions  from  cars 
and  light  trucks  will  increase  steadily  in 
conjunction  with  VMT  growth,  from 
approximately  216,000  tons  in  2005  to 
300,000  tons  in  2020 — an  increase  of 
almost  40  percent  (total  nationwide  SOx 
emissions  from  all  sources  was 
20,000,000  tons  in  1997).  Today's 


proposal  would  reduce  SOx  emissions 
from  all  gasoline-powered  engines, 
including  cars,  light  trucks,  heavy-duty 
gasoline  vehicles,  and  gasoline-powered 
nonroad  engines,  in  any  year  by  90 
percent,  once  all  gasoline  meets  the 
proposed  sulfur  limit.  The  same 
percentage  reductions  in  SOx  emissions 
would  occur  in  subsequent  years.  The 
absolute  emission  reduction  increases 
with  time,  however,  due  to  grov\rth  in 
VMT  and  nonroad  engine  use.  Table  III- 
11  shows  the  impact  of  today's  proposal 
on  SOx  emissions. 
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Table  111-11.— SO^  Emissions  From  Cars  and  Light  Trucks  as  Percent  of  Total  Emissions,  and  Reductions 

Due  to  Tier  2/Sulfur  control" 


Year 

1 

Light-duty  tons 
without  tier  2 

Light-duty  per- 
cent of  total 
without  tier  2 

Light-duty  tons 

reduced  by  tier 

2 

2007 

225.673 
240,694 
270,174 
299,959 

1.2 
1.3 
1.4 
1.6 

202,748 
216.437 
242,964 
269,756 

2010  

2015  

2020  

"The  emission  estimates  shown  do  not  include  California  (which  has  its  own  vehicle  and  fuel  standards),  Alaska,  or  Hawaii  Today's  proposal 
would  have  additional  emission  benefits  in  these  slates. 


3.  Today's  Proposal  Would  Limit  the 
Potential  Health  Risks  From  Increased 
Diesel  Engine  Use  in  Cars  and  Light 
Trucks 

Of  particular  concern  from  a  PM 
perspective  is  the  possibility  that  diesels 
will  become  more  prevalent  in  the  light- 
duty  truck  fleet.  This  development  is  a 
reasonable  possibility  since  vehicle  and 
engine  manufacturers  have  indicated 
their  intent  to  sell  more  diesel-powered 
light-duty  trucks  and  in  some  cases  have 
made  capital  investments  to  implement 
these  plans.  The  Partnership  for  a  New 
Generation  of  Vehicles  (PNGV),  a 
public-private  research  and 
development  effort  that  has  been 
pursuing  several  promising  technologies 
for  greatly  improved  vehicle  fuel 
economy  combined  with  low  emissions, 
has  identified  improved  diesel  engines 
as  a  technology  likely  to  be  able  to 
deliver  large  fuel  economy 
improvements  in  the  near  futiue,  by 
about  2004.  In  order  to  assess  the 
potential  impact  of  increased  diesel 
sales  penetration  on  PM2  5  emissions, 
we  analyzed  benefits  from  our  proposed 
Tier  2  PM  standards  under  a  scenario  in 
which  the  use  of  diesel  engines  in  light 


trucks  increases  rapidly,  by  five 
percentage  points  per  year  from  2001 
through  2010,  when  diesels  would 
account  for  50  percent  of  light-duty 
truck  sales;  beyond  2010,  diesel  sales 
were  assumed  to  be  stable  at  50  percent 
of  the  light-truck  market.  Table  III-12 
presents  the  results  of  our  analysis  of 
this  scenario. 

This  scenario  of  increased  diesels 
would  result  in  dramatic  increases  in 
direct  PM2  5  emissions  from  cars  and 
light  trucks,  if  there  is  no  change  in  the 
PM  standards  for  light  trucks.  The 
increase  in  diesel  exhaust  PM2  5 
emissions  would  more  than  overcome 
the  reduction  in  direct  PM2  s  attributable 
to  the  sulfur  reduction  in  gasoline. 
Assimiing  no  change  in  the  existing  PM 
standards  for  light  trucks,  our  analysis 
of  this  scenario  shows  that  direct  PM25 
emissions  in  2020  would  be 
approximately  140,000  tons,  nearly 
three  times  the  47,000  tons  projected  in 
the  base  diesel  sales  case  from  Table  III- 
10.  The  portion  of  the  PM2  5  inventory 
attributable  to  cars  and  light  trucks 
would  climb  steadily,  reaching  almost  6 
percent  in  2020  instead  of  the  2  percent 
shown  in  Table  ID-IO  for  a  scenario 


where  diesel  engines  do  not  increase 
their  presence  in  the  light  truck  fleet.  In 
some  cities  with  relatively  high  vehicle 
use  and  lower  industrial  emissions,  the 
car  and  truck  contribution  would  be 
even  higher. 

This  increase  would  be  accompanied 
by  increases  in  the  mortality  and 
morbidity  associated  with  PM2  5 
exposiue.  Fortunately,  the  standards 
being  proposed  today  would  result  in  a 
steady  decrease  in  total  direct  PM2  s 
from  cars  and  light  trucks  despite  a 
possible  increase  in  diesel  engines  in 
light  trucks.  Direct  PM  emissions  in 
2020  with  today's  proposal  would  be 
about  25,000  tons  per  year,  less  than  at 
present. 

If  this  scenario  for  increased  diesel 
engines  in  light  trucks  were  to  occur, 
today's  proposal  would  reduce  diesel 
PM2  -i  by  over  90  percent  in  2020.  Stated 
differently,  by  2020  today's  proposal 
would  reduce  over  113,000  tons  of  the 
potential  increase  in  PM  emissions  from 
passenger  cars  and  light  trucks.  The 
result  would  be  less  direct  PM2  5  than  is 
emitted  today,  because  the  increase  in 
diesel  PM  would  be  more  than  offset  by 
the  reduction  in  gasoline  PM. 


Table  iil-1 2.— Direct  Exhaust  PM25  Emissions  From  Light  Duty  Vehicles  and  Reductions  Due  to  Tier  2/ 

Sulfur  Control,  With  Greater  Diesel  Engine  Sales *^' 


Year 

Light-duty  ex- 
haust tons 
without  tier  2 

Light-duty  ex- 
haust tons 
with  tier  2 

Light-duty  tons 
reduced 

2007  

52,907 

72.626 

109.622 

138,177 

22,478 
22.542 
23.275 
24,754 

30  429 

2010 

50  084 

2015  

86,347 
113,424 

2020  

'  For  all  cases,  this  table  reflects  implementation  of  ROTR  and  other  measures  assumed  in  the  ROTR  and  an  increase  in  diesel-powered  light 
truck  market  share  from  5  percent  of  light  truck  sales  in  2001  to  50  percent  in  2010  and  beyond. 

^The  emission  estimates  shown  exclude  natural  sources  of  PM  and  fugitive  dust.  They  also  do  not  include  California  (which  has  its  own  vehi- 
cle and  fuel  standards),  Alaska,  or  Hawaii.  Today's  proposal  would  have  additional  emission  benefits  in  these  states. 


4.  Today's  Proposal  Would  Have 
Substantial  PM  Benefits 

In  general,  we  project  that  today's 
proposal  would  reduce  both  direct  and 
secondary  PM  from  cars  and  light  trucks 
substantially,  regardless  of  the  future 
market  share  for  diesel  engines  in  the 


light-duty  fleet.  The  larger  part  of  the 
reduction  is  due  to  large  reductions  in 
VOC,  NOx,  and  SOx  emissions,  with 
corresponding  reductions  in  secondary 
PM  formation. 

Low  sulfur  fuel  would  greatly  reduce 
direct  PM  emissions  and  sulfate-based 


secondary  PM  formation  from  SOx 
emissions  from  gasoline  vehicles,  while 
tailpipe  PM  standards  are  projected  to 
mitigate  excess  PM  emissions  from 
diesel  vehicles,  even  at  very  aggressive 
rates  of  diesel  vehicle  sales  growth. 
Substantial  reductions  in  NOx 
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emissi  ons  would  carry  over  to 
reduct  ions  in  indirect  PM.  These 
reduct  ions  would  help  reduce  the 
numb<r  of  areas  with  PMm  and  PM2  5 
levels  Ji  excess  of  national  standards, 
reduce  the  severity  of  PM 
nonatt^nment  in  other  areas,  and  help 

cing  PM  maintenance  challenges 

attainment. 
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stay  in 

The 
from 
depend 
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aid 
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u  ant 


magnitude  of  the  PM  reductions 
t(  iday's  proposal  in  a  given  area 
s  on  conditions  such  as  the 

of  light-duty  vehicles  to  the 
SOx,  NOx,  and  VOC 
;  the  contribution  of  light-duty 
to  the  PM,  SOx,  NOx.  and  VOC 

in  upwind  areas;  local  and 
ammonia  inventories  (involved 
dary  PM  formation);  control 
being  implemented  on  both 
upwind  sources  of  PM  and  its 
ors,  and  local  meteorology.  We 
corporated  these  factors  into  the 
modeling  used  to  develop  the 
analysis  presented  in 
rV.D.5.,  which  includes  the 
benefits  of  the  direct  and 
PM  reductions  expected  to 
rom  today's  proposal. 

'M  modeling  results  from  that 

suggest  that  if  all  cars  and 
ised  in  2010  met  the  emission 
being  proposed  today, 
PM  reductions  would  result 
and  substantial  PM  reductions 
result  in  much  of  the  continental 
annual  average  level  of  both 
PM:  s  was  projected  to  decline 
to  0.64  micrograms  per  cubic 
x/m')  in  many  cities;  average 
1  veie  projected  to  decline  by  0.1 
|i/m'  throughout  most  of  the 
east  of  the  Great  Plains, 
ca,  and  parts  of  Colorado, 
and  other  western  states, 
daily  maximum  PM  levels  -- 
ojected  to  decline  substantially, 
cities  projected  to  see 
of  0.75  to  4.5  ^/m'  and  over 
continental  U.S.  projected  to 
declines  of  0.25  to  0.75  |i/m\ 
this  analysis  assiuned  no 
in  sales  of  diesel-powered  light 
It  also  did  not  account  for  the 
'M  reductions  that  would  be 
when  the  small  number  of 
diesel-  )owered  trucks  already  being 
sold  nc  w  will  reduce  their  PM 
emissicms  to  meet  the  lower  proposed 
PM  sta  idard. 
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D.  Other  Criteria  Pollutants:  Carbon 
Monoxide,  Nitrogen  Dioxide,  Sulfur 
Dioxide 

This  proposal  would  help  reduce 
levels  of  three  other  pollutants  for 
which  NAAQS  have  been  established: 
carbon  monoxide  (CO),  nitrogen  dioxide 
(NO2),  and  sulfur  dioxide  (SO2).  The 
extent  of  nonattainment  for  these  three 
pollutants  is  small,  so  the  primary  effect 
of  today's  proposal  would  be  to  provide 
areas  concerned  with  maintaining  their 
attainment  status  a  greater  margin  of 
safety.  As  of  1998,  every  area  in  the 
United  States  has  been  designated  to  be 
in  attainment  with  the  NO2  NAAQS.  As 
of  1997,  only  one  area  (Buchanan 
County,  Missouri)  did  not  meet  the 
primary  SO2  short-term  standard,  due  to 
emissions  from  the  local  power  plant.  In 
1997,  only  6  of  537  monitoring  sites 
reported  ambient  CO  levels  in  excess  of 
the  CO  NAAQS;  all  six  sites  were 
located  in  California,  which  has 
established  its  own  vehicle  and  fuel 
emission  standards. 

The  reductions  in  SO2  precursor 
emissions  from  today's  proposal  are 
essentially  equal  to  the  SOx  reductions 
described  in  Section  III.B.  and  III.C, 
respectively.  The  impact  of  today's 
proposal  on  NO2  emissions  depends  on 
the  specific  emission  control 
technologies  used  to  meet  the  standards 
being  proposed  today.  However, 
essentially  all  of  the  NOx  emitted  by 
cars  and  light  trucks  converts  to  NO2  in 
the  atmosphere;  therefore,  it  is 
reasonable  to  assume  that  today's 
proposal  would  substantially  reduce 
ambient  NO2  levels  by  the  same 
proportion.  Today's  proposal  also 
would  require  light  trucks  to  meet  more 
stringent  CO  standards;  we  will  evaluate 
the  impact  of  these  standards  more  fully 
before  publishing  our  final  rule.  The 
analysis  of  economic  benefits  and  costs 
found  in  Section  rV.D.-5.  does  not 
account  for  the  economic  benefits  of  the 
CO  reductions  expected  to  result  from 
today's  proposal. 

E.  Visibility 

Visibility  impairment  occurs  as  a 
result  of  the  scattering  and  absorption  of 
light  by  particles  and  gases  in  the 
atmosphere.  It  is  most  simply  described 
as  the  haze  that  obscmres  the  clarity, 
color,  textiu-e,  and  form  of  what  we  see. 
The  principal  cause  of  visibility 
reduction  is  fine  particles  between  0.1 
and  1  nm  in  size.  Of  the  pollutant  gases, 
only  NO2  absorbs  significant  amounts  of 
light;  it  is  partly  responsible  for  the 
brownish  cast  of  polluted  skies.  While 
the  contribution  of  NO2  to  visibility 
impairment  varies  from  area  to  area,  it 


is  generally  responsible  for  less  than  ten 
percent  of  visibility  reduction. 

The  CAA  requires  EPA  to  protect 
visibility,  or  visual  air  quality,  through 
a  number  of  programs.  These  programs 
include  the  national  visibility  program 
under  Sections  169a  and  169b  of  the 
Act,  the  Prevention  of  Significant 
Deterioration  program  for  the  review  of 
potential  impacts  from  new  and 
modified  sources,  and  the  secondary 
NAAQS  for  PM,o  and  PM.  5.  The 
national  visibility  program  established 
in  1980  requires  the  protection  of 
visibility  in  156  mandatory  federal  Class 
I  areas  across  the  country  (primarily 
national  parks  and  wilderness  areas). 
More  than  65  million  visitors  travel 
each  year  to  these  parks  and  wilderness 
areas.  The  CAA  established  as  a  national 
visibility  goal,  "the  prevention  of  any 
future,  and  the  remedying  of  any 
existing,  impairment  of  visibility  in 
mandatory  federal  Class  I  areas  in  which 
impairment  results  from  manmade  air 
pollution."  The  Act  also  calls  for  state 
programs  to  make  "reasonable  progress" 
toward  the  national  goal.  In  addition,  a 
recent  national  opinion  poll  on  the  state 
of  the  national  parks  found  that  more 
than  80  percent  of  Americans  believe  air 
pollution  affecting  these  parks  should 
be  cleaned  up  for  the  benefit  of  future 
generations.-^ 

There  has  been  improvement  in 
visibility  in  the  western  part  of  the 
country  over  the  last  ten  years. 
However,  visibility  impairment  remains 
a  serious  problem  in  Class  I  areas. 
Visibility  in  the  East  does  not  seem  to 
have  improved.  As  one  part  of 
addressing  this  national  problem,  EPA 
has  proposed  that  states  be  requfred  to 
adopt  and  implement  effective  plans  for 
protecting  and  improving  visibility  in 
Class  I  federal  areas  (including  156 
major  national  parks  and  wilderness 
areas),  integrated  with  plans  to  achieve 
the  revised  ozone  and  PM  standards. 

Today's  proposal  should  result  in 
visibility  improvements  due  to  the 
reduction  in  local  and  upwind  PM  and 
PM  precursor  emissions.  Since  mobile 
source  emissions  contribute  to  the 
formation  of  visibility-reducing  PM, 
control  programs  that  reduce  the  mobile 
source  emissions  of  direct  and 
secondary  PM  would  have  the  effect  of 
improving  visibility.  The  Grand  Canyon 
Visibility  Transport  Commission's  final 
recommendations  report  ~*  found  that 


2^  "National  Parks  and  the  American  Public:  A 
National  Pubic  Opinion  Survey  on  the  National 
Park  System,"  Summary  Report,  National  Parks  and 
Conservation  Association,  June  1998. 

2*  "Recommendations  for  Improving  Western 
Vistas,"  Report  of  the  Grand  Canyon  Visibility 
Transport  Commission  to  the  United  States 
Environmental  Protection  Agency.  June  10.  1996. 
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reducing  total  mobile  source  emissions 
is  an  essential  part  of  any  program  to 
protect  visibility  in  the  Western  U.S. 
The  Commission  found  that  motor 
vehicle  exhaust  is  responsible  for  about 
14  percent  of  human-caused  visibility 
reduction  (excluding  road  dust).  A 
substantial  portion  of  motor  vehicle 
exhaust  comes  from  cars  and  light 
trucks.  In  light  of  that  impact,  the 
Commission's  recommendations  in  1996 
supported  federal  Tier  2/SxUfur 
standards,  as  EPA  is  proposing  today. 
More  recently,  a  number  of  Western 
Governors  noted  the  importance  of 
controlling  mobile  soiuces  as  part  of 
efforts  to  improve  visibility  in  their 
comments  on  the  Regional  Haze  Rule 
and  on  the  need  to  protect  the  16  Class 
I  areas  on  the  Colorado  Plateau.  In  their 
joint  letter  dated  June  29,  1998,  they 
stated  that,  "*   *   *  the  federal 
government  must  do  its  part  in 
regulating  emissions  from  mobile 
soiu-ces  that  contribute  to  regional  haze 
in  these  areas.  *  *  *"  and  called  on 
EPA  to  make  a  "binding  commitment 
*  *  *  to  fully  consider  the 
Commission's  recommendations  related 
to  the  *   *  *  federal  national  mobile 
source  emission  control  strategies." 
These  recommendations  included  Tier  2 
vehicle  standards  and  reductions  in 
gasoline  sulfur  levels. 

As  an  indication  of  how  important  car 
and  light  truck  emissions  can  be  to  fine 
PM  and  visibility,  the  recent  Northern 
Front  Range  Air  Quality  Study  has 
reported  findings  that  indicate  that  cars 
and  light  trucks  are  responsible  for  39 
percent  of  fine  PM  at  a  site  within  the 
metropolitan  Denver  area,  and  for  40 
percent  at  a  downwind  rural  site.  This 
contribution  includes  both  direct  PM 
and  indirect  PM  formed  from  sulfur 
dioxide  and  NOx  from  these  vehicles. 

The  analysis  of  economic  benefits  and 
costs  found  in  Section  rV.D.5.  accounts 
for  the  economic  benefits  of  the 
visibility  improvements  expected  to 
residt  from  today's  proposal. 

F.  Air  Toxics 

Emissions  from  cars  and  light  trucks 
include  a  niunber  of  air  pollutants  that 
are  known  or  suspected  hiunan  or 
animal  carcinogens  such  as  benzene, 
formaldehyde,  acetaldehyde,  1,3- 
butadiene,  and  diesel  particulate  matter, 
or  that  are  known  or  suspected  to  have 
other,  non-cancer  health  impacts.  For 
several  of  these  pollutants,  motor 
vehicle  emissions  are  believed  to 
account  for  a  significant  proportion  of 
total  nation-wide  emissions.  All  of  these 
compounds  are  present  in  exhaust 
emissions;  benzene  is  also  found  in 
evaporative  emissions  from  gasoline- 
fueled  vehicles. 


The  health  effects  of  diesel  particulate 
are  of  particular  relevance  to  this 
rulemaking,  because  of  the  possibility 
for  increased  diesel-powered  truck  sales 
and  our  proposal  for  a  more  stringent 
PM  standard  that  would  apply  to  these 
trucks.  While  we  have  not  finalized  our 
decision  about  the  carcinogenicity  of 
diesel  exhaust  particulate,  we  are  in  the 
process  of  addressing  this  question. 
Several  other  agencies  and  international 
organizations  have  already  made  such  a 
determination,  including  the  California 
Air  Resources  Board  (ARB).  Oiu  own 
quantitative  risk  assessment  for  diesel 
particulate  is  still  in  draft  form,-'  and  is 
presently  being  revised  to  address  the 
comments  of  a  peer  review  panel  of  the 
Clean  Air  Science  Advisory  Committee. 

Because  our  assessment  for  diesel 
particulate  is  not  complete,  we  are  not 
presenting  absolute  estimates  of  how 
potential  cancer  risks  from  diesel 
particular  could  be  affected  by  today's 
proposal.  However,  we  can  give  a 
qualitative  or  relative  discussion.  Diesel 
engines  are  used  in  a  very  small  portion 
of  the  cars  and  light-duty  trucks  in 
service  today.  By  far,  heavy  duty 
highway  and  noiu'oad  diesel  engines  are 
the  larger  source  of  diesel  PM.  Engine 
and  vehicle  memufacturers  have 
projected  that  diesel  engines  are  likely 
to  be  used  in  an  increasing  share  of  light 
trucks,  and  some  manufacturers  have 
annoiuiced  capital  investments  to  build 
such  engines. 

If  these  projections  are  valid  and  the 
proportion  of  light-duty  trucks  powered 
by  diesel  engines  increases,  the 
potential  health  risks  fr^m  diesel  PM 
could  increase  substantially.  Light 
trucks  coidd  become  a  larger  source  of 
diesel  PM  than  heavy-duty  diesel 
trucks.  We  estimate  that  if  the 
percentage  of  light  duty  diesel  truck 
sales  were  to  increase  to  50  percent  of 
fight-duty  truck  sales  by  2010,  the 
increased  presence  of  light  duty  diesel 
trucks  on  the  nation's  roads  could 
increase  the  potential  cancer  risks 
associated  with  PM  emissions  from  all 
diesel-powered  highway  vehicles 
(including  heavy-duty  diesel  trucks, 
diesel  buses,  and  light-duty  diesel 
vehicles]  by  approximately  130  percent 
as  of  2020,  under  the  current  Ught-duty 
diesel  PM  standards.  Though  the  actual 


^^EPA's  diesel  health  assessment  (Health 
Assessment  Document  for  Diesel  Emissions.  SAB 
Review  Draft,  U.S.  Environmental  Protection 
Agency,  Washington,  DC.  EPA/600/8-90/057C, 
February  1998.)  can  be  found  at  the  following  EPA 
website:  http://www.epa.gov/ncea/diesel.htm.  The 
Clean  Air  Science  Advisory  Committee's  review  of 
that  assessment  (CASAC  Review  of  the  Draft  Diesel 
Health  Assessment  Document,  U.S.  Environmental 
Protection  Agency  Science  Advisory  Board, 
Washington.  DC  EPA-SAB-CASC-99-001.)  can  be 
found  at  the  following  SAB  website:  http:// 
www.epa.gov/sab/. 


levels  of  diesel  engine  use  may  be 
considerably  different  than  the 
projections  used  in  both  analyses,  the 
analyses  are  useful  in  illustrating  the 
potential  impact  of  increased  diesel 
engine  use  in  light  trucks. 

Today's  proposal  would  limit  the 
increase  in  the  potential  cancer  risks 
from  cars  and  light  trucks  associated 
with  any  potential  increase  in  light-duty 
diesel  sales.  We  have  estimated  that  in 
2020,  today's  proposal  would  limit  the 
increase  in  total  highway  diesel  PM 
emissions  due  to  growth  in  light  truck 
diesels  to  24  percent,  in  contrast  to  the 
more  than  doubling  that  would  occur 
without  our  proposal  for  a  tighter  PM 
standard  for  light  trucks.  The 
comparison  in  terms  of  potential  cancer 
risk  from  car  and  light  truck  diesel  PM 
likely  would  closely  follow  this 
emissions  comparison. 

The  V(3C  emission  reductions 
resulting  from  today's  proposal  would 
fiuther  reduce  the  potential  cancer  risk 
posed  by  air  pollutants  other  than  diesel 
PM  emitted  by  cars  and  light  trucks, 
since  many  of  these  pollutants  are 
themselves  VOCs.  The  analysis  of 
economic  benefits  and  costs  found  in 
Section  IV.D.5.  does  not  account  for  the 
economic  benefits'of  the  reduction  in 
cancer  risk  fit)m  air  toxics  that  could 
result  from  today's  proposal,  because  we 
have  not  yet  completed  our  study  of  this 
issue  or  engaged  in  a  peer-reviewed 
assessment  of  the  baseline  air  toxics 
risks  (including  a  final  quantitative  risk 
assessment  of  the  diesel  particulate 
risks)  or  of  the  reductions  that  would  be 
achieved  by  today's  proposal.  Therefore, 
the  estimates  included  in  the  Draft  RIA 
should  be  considered  preliminary.  A 
peer-reviewed  assessment  is  planned 
and  may  be  completed  in  time  to  be 
available  for  incorporation  into  the 
impact  analysis  for  the  final  rule.  EPA 
will  place  this  document  in  the  docket 
as  soon  as  it  is  available  for  public 
review. 

Section  202(1)(2)  of  the  Clean  Air  Act 
requires  EPA  to  establish  regulations  for 
the  control  of  hazardous  air  pollutants, 
or  air  toxics,  from  motor  vehicles.  The 
regulations  may  address  vehicle 
emissions  or  fuel  properties  that 
influence  emissions,  or  both.  We  will 
issue  a  proposal  to  address  this 
requirement  in  September  of  this  year, 
and  a  final  rule  in  July  2000. 

G.  Acid  Deposition  ^^ 

Acid  deposition,  or  acid  rain  as  it  is 
commonly  known,  occurs  when  SO2 


^^  Much  of  the  information  in  this  section  was 
excerpted  from  the  EPA  document.  Human  Health 
Benefits  from  Sulfate  Reduction,  written  under  Title 
rv  of  the  1990  Clean  Air  Act.  Amendments,  U.S. 
EPA,  Office  of  Air  and  Radiation,  Acid  Rain 
Division,  Washington,  DC  20460,  November  1995. 
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and  N  3x  react  in  the  atmosphere  with 
water,  oxygen,  and  oxidants  to  form 
variou  s  acidic  compounds  that  later  fall 
to  eart  i  in  the  form  of  precipitation  or 
dry  de  position  of  acidic  peirticles.  It 
contrii  )utes  to  damage  of  trees  at  high 
elevat:  ons  and  in  extreme  cases  may 
cause  akes  and  streams  to  become  so 
acidic  that  they  cannot  support  aquatic 
life.  In  addition,  acid  deposition 
accele  "ates  the  decay  of  building 
mated  Eds  and  paints,  including 
irrepla  ceable  buildings,  statues,  and 
sculpt  u^s  that  are  part  of  our  nation's 
cultiui  J  heritage.  To  reduce  damage  to 
autom  )tive  paint  caused  by  acid  rain 
and  ac  idic  dry  deposition,  some 
manuf  icturers  use  acid-resistant  paints, 
at  an  a  verage  cost  of  $5  per  vehicle — a 
total  o  $61  million  per  year  if  applied 
to  all  I  ew  cars  and  trucks  sold  in  the 
U.S.  T  le  general  economic  and 
enviro  tunental  effects  of  acid  rain  are 
discus  ied  at  length  in  the  Draft  RIA. 

Acic  deposition  primarily  affects 
bodies  of  water  that  rest  atop  soil  with 
a  limit  sd  ability  to  neutralize  acidic 
compounds.  The  National  Surface  Water 
Survej  (NSWS)  investigated  the  effects 
of  acid  ic  deposition  in  over  1,000  lakes 
larger  han  10  acres  and  in  thousands  of 
miles  of  streams.  It  found  that  acid 
deposition  was  the  primary  cause  of 
acidit)  in  75  percent  of  the  acidic  lakes 
and  about  50  percent  of  the  acidic 
streams,  and  that  the  areas  most 
sensitii^e  to  acid  rain  were  the 
Adiror  dacks,  the  mid- Appalachian 
highla  ids,  the  upper  Midwest  and  the 
high  el  evation  West.  The  NSWS  found 
that  ap  proximately  580  streams  in  the 
Mid-A  lantic  Coastal  Plain  are  acidic 
primal  ily  due  to  acidic  deposition. 
Hundr  jds  of  the  lakes  in  the 
Adiror  dacks  surveyed  in  the  NSWS 
have  ai;idity  levels  incompatible  with 
the  sui  vival  of  sensitive  fish  species. 
Many  i  )f  the  over  1,350  acidic  streams 
in  the  ^id- Atlantic  Highlands  (mid- 
Appali  chia)  region  have  already 
experi(  (need  trout  losses  due  to 
increai  ed  stream  acidity.  Emissions 
from  L  .S.  sources  contribute  to  acidic 
deposi  ion  in  eastern  Canada,  where  the 
Canadi  an  government  has  estimated  that 
14,000  lakes  are  acidic.  Acid  deposition 
also  ha  s  been  implicated  in  contributing 
to  degi  adation  of  high-elevation  spruce 
forests  that  populate  the  ridges  of  the 
Appali  chian  Mountains  from  Maine  to 
Georgi  I.  This  area  includes  national 
parks  s  uch  as  the  Shenandoah  and  Great 
Smoky  Mountain  National  Parks. 

The  50x  and  NOx  reductions  from 
today'!  proposal  would  help  reduce 
acid  ra  in  and  acid  deposition,  thereby 
helpin  5  to  reduce  acidity  levels  in  lakes 
and  stj  Bams  throughout  the  U.S.  These 
reduct  ons  would  help  accelerate  the 


recovery  of  acidified  lakes  and  streams 
and  the  revival  of  ecosystems  adversely 
affected  by  acid  deposition.  Reduced 
acid  deposition  levels  would  also  help 
reduce  stress  on  forests,  thereby 
accelerating  reforestation  efforts  and 
improving  timber  production. 
Deterioration  of  our  historic  buildings 
and  monuments,  and  of  buildings, 
vehicles,  and  other  structures  exposed 
to  acid  rain  and  dfy  acid  deposition, 
also  would  be  reduced,  and  the  costs 
borne  to  prevent  acid-related  damage 
may  also  decline. 

While  the  reduction  in  sulfur  and 
nitrogen  acid  deposition  would  be 
roughly  proportional  to  the  reduction  in 
SOx  and  NOx  emissions,  respectively, 
the  precise  impact  of  today's  proposal 
would  differ  across  different  areas.  Each 
area  is  affected  by  emissions  from 
different  source  regions,  and  the  mobile 
source  contribution  to  the  total  SOx  and 
NOx  emission  inventory  will  differ 
across  different  source  regions. 
Nonetheless,  the  projected  impact  of 
today's  proposal  on  SOx  and  NOx 
emission  inventories  provides  a  rough 
indicator  of  the  likely  effect  of  today's 
proposal  on  acid  deposition.  As 
discussed  in  Section  III.D.  above, 
today's  proposal  would  reduce  SOx 
emissions  by  1.6  percent  and  NOx 
emissions  by  12.5  percent  in  2020. 

The  analysis  of  economic  benefits  and 
costs  found  in  Section  rV.D.5.  was  not 
able  to  account  for  the  economic 
benefits  of  the  reduction  in  acid 
deposition  expected  to  result  from 
today's  proposal. 

H.  Eutrophication/Nitrification 

Nitrogen  deposition  into  bodies  of 
water  can  cause  problems  beyond  those 
associated  with  acid  rain.  Elevated 
levels  of  nitrate  in  drinking  water  pose 
significant  health  risks,  especially  to 
infants.  The  Ecological  Society  of 
America  has  included  discussion  of  the 
contribution  of  air  emissions  to 
increasing  nitrogen  levels  in  surface 
waters  in  a  recent  major  review  of 
causes  and  consequences  of  human 
alteration  of  the  global  nitrogen  cycle  in 
its  Issues  in  Ecology  series.-^  Long-term 
monitoring  in  the  United  States,  Europe, 
and  other  developed  regions  of  the 
world  shows  a  substantial  rise  of 
nitrogen  levels  in  surface  waters,  which 
are  highly  correlated  with  human- 
generated  inputs  of  nitrogen  to  their 
watersheds.  These  nitrogen  inputs  are 


27  Vitousek,  Peter  M.,  John  Aber,  Robert  W. 
Howarth,  Gene  E.  Likens,  et  al.  1997.  Human 
Alteration  of  Global  Nitrogen  Cycle:  Causes  and 
Consequences.  Issues  in  Ecology.  Published  by 
Ecological  Society  of  America,  Number  1 .  Spring 
1997. 


dominated  by  fertilizers  and 
atmospheric  deposition. 

Himian  activity  cem  increase  the  flow 
of  nutrients  into  those  waters  and  result 
in  excess  algae  and  plant  grovirth.  This 
increased  growth  can  cause  numerous 
adverse  ecological  effects  and  economic 
impacts,  including  nuisance  algal 
blooms,  dieback  of  underwater  plants 
due  to  reduced  light  penetration,  and 
toxic  plankton  blooms.  Algal  and 
plankton  blooms  can  also  reduce  the 
level  of  dissolved  oxygen,  which  can 
also  adversely  affect  fish  and  shellfish 
populations.  This  problem  is  of 
particular  concern  in  coastal  areas  with 
poor  or  stratified  circulation  patterns, 
such  as  the  Chesapeake  Bay,  Long 
Island  Sound,  or  the  Gulf  of  Mexico.  In 
such  areas,  the  "overproduced"  algae 
tends  to  sink  to  the  bottom  and  decay, 
using  all  or  most  of  the  available  oxygen 
and  thereby  reducing  or  eliminating 
populations  of  bottom-feeder  fish  and 
shellfish,  distorting  the  normal 
population  balance  between  different 
aquatic  organisms,  and  in  extreme  cases 
causing  dramatic  fish  kills. 

Collectively,  these  effects  are  referred 
to  as  eutrophication,  which  the  National 
Research  Council  recently  identified  as 
the  most  serious  pollution  problem 
facing  the  estuarine  waters  of  the  United 
States  (NRC,  1993).  Nitrogen  is  the 
primary  cause  of  eutrophication  in  most 
coastal  waters  and  estuaries. ^^  On  the 
New  England  coast,  for  example,  the 
number  of  red  and  brown  tides  and 
shellfish  problems  from  nuisance  and 
toxic  plankton  blooms  have  increased 
over  the  past  two  decades,  a 
development  thought  to  be  linked  to 
increased  nitrogen  loadings  in  coastal 
waters.  Airborne  NOx  contributes  ft'om 
1 2  to  44  percent  of  the  total  nitrogen 
loadings  to  United  States  coastal  water 
bodies.  For  example,  approximately 
one-quarter  of  the  nitrogen  in  the 
Chesapeake  Bay  comes  from 
atmospheric  deposition. 

Excessive  fertilization  with  nitrogen- 
containing  compounds  can  edso  affect 
terrestrial  ecosystems.  ^^  Research 
suggests  that  nitrogen  fertilization  can 
alter  grovrth  patterns  and  change  the 
balance  of  species  in  an  ecosystem.  In 


2"  Much  of  this  information  was  taken  from  the 
following  EPA  document:  Deposition  of  Air 
Pollutants  to  the  Great  Waters-Second  Report  to 
Congress.  Office  of  Air  Quality  Planning  and 
Standards.  June  1997,  EPA-453/R-97-011. 

2^  Terrestrial  nitrogen  deposition  can  act  as  a 
fertilizer.  In  some  agricultural  area,  this  effect  can 
be  beneficial. 
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extreme  cases,  this  process  can  resuU  in 
nitrogen  saturation  when  additions  of 
nitrogen  to  soil  over  time  exceed  the 
capacity  of  the  plants  and 
microorganisms  to  utilize  and  retain  the 
nitrogen.  This  phenomenon  has  already 
occurred  in  some  areas  of  the  U.S. 

Deposition  of  nitrogen  from  cars  and 
light  trucks  contributes  to  these 
problems.  As  discussed  in  Section  III.B. 
above,  today's  proposal  would  reduce 
total  NOx  emissions  by  12.5  percent  in 
2020.  These  reductions  should  reduce 
drinking  water  nitrate  levels  by 
reducing  the  amount  of  nitrate 
deposited  from  the  atmosphere  onto 
drinking  water  sources  or  onto  the 
watersheds  of  drinking  water  sources  by 
similar  amounts.  The  NOx  reductions 
would  also  reduce  the  eutrophication 
problems  associated  with  atmospheric 
deposition  of  nitrogen  into  watersheds 
and  onto  bodies  of  water,  particularly  in 
aquatic  systems  where  atmospheric 
deposition  of  nitrogen  represents  a 
significant  portion  of  total  nitrogen 
loadings.  Since  air  deposition  accounts 
for  12—44  percent  of  total  nitrogen 
loadings  in  coastal  waters,  the  12.5 
percent  reduction  in  NOx  from  today's 
proposal  are  projected  to  reduce 
nitrogen  loadings  by  1.5-5.5  percent.  To 
put  these  reductions  in  perspective,  the 
reductions  expected  in  die  Chesapeake 
Bay  area  would  amount  to  about  6 
percent  of  the  total  reduction  in 
nitrogen  loading  needed  to  maintain  the 
reduction  in  nutrient  loads  agreed  to  by 
the  signatory  states  in  the  Chesapeake 
Bay  Agreement  (40  percent  of 
"controllable  by  the  year  2000). 

The  analysis  of  economic  benefits  and 
costs  found  in  Section  FV.D.S.  does  not 
account  for  the  economic  benefits  of 
reduced  drinking  water  nitrate  levels 
and  reduced  terrestrial  nitrogen 
deposition  expected  to  result  from 
today's  proposal,  if  implemented.  The 
analysis  does,  however,  account  for  the 
economic  benefits  of  reduced 
eutrophication. 

/.  Conclusion:  Cleaner  Cars  and  Light 
Trucks  Are  Critically  Important  to 
Improving  Air  Quality 

Despite  continued  progress  in 
reducing  emissions  from  cars  and  light 
trucks,  these  vehicles  will  continue  to 
contribute  a  substantial  share  of  the 
ozone  and  PM  precursors  in  current  and 
projected  nonattainment  areas,  and  in 
upwind  areas  whose  emissions 
contribute  to  downwind  nonattainment, 
unless  additional  measures  are  taken  to 
reduce  their  emissions.  These  vehicles 
will  also  continue  to  contribute  to  the 
ambient  PM  that  affects  visibility  in 
Class  I  federal  areas  and  some  urban 
areas.  Emissions  from  cars  and  light 


trucks  also  play  a  significant  role  in  a 
wide  range  of  health  and  environmental 
problems,  including  known  and 
potential  cancer  risks  from  inhalation  of 
air  pollutants  (a  problem  that  could 
become  more  significant  if  sales  of 
diesel-powered  cars  and  light  trucks 
were  to  increase),  health  risks  from 
elevated  drinking  water  nitrate  levels, 
acidification  of  lakes  and  streams,  and 
eutrophication  of  inland  and  coastal 
waters. 

Today's  proposal  would  reduce  NOx, 
VOC,  CO,  PM,  and  SOx  emissions  from 
these  vehicles  substantially.  These 
reductions  would  help  reduce  ozone 
levels  nationwide  and  reduce  the  extent 
and  severity  of  violations  of  both  the  1- 
hour  and  8-hour  ozone  standards.  These 
reductions  would  also  help  reduce  PM 
levels,  both  by  reducing  direct  PM 
emissions  and  by  reducing  emissions 
that  give  rise  to  secondary  PM.  The  NOx 
and  SOx  reductions  would  help  reduce 
acidification  problems,  and  the  NOx 
reductions  would  help  reduce 
eutrophication  problems  and  drinking 
water  nitrate  levels.  The  PM  standards 
proposed  today  would  help  improve 
visibility  and  would  help  mitigate  the 
adverse  health  effects  due  to  possible 
increases  in  light-duty  diesel  engine 
sales. 

Section  IV.D.5.  of  this  preamble 
describes  the  comprehensive  analysis 
EPA  has  made  of  the  net  economic 
benefit  of  the  requirements  we  are 
proposing  today.  In  that  analysis,  we 
have  quantified  many  of  the  public 
health  and  environmental  benefits  of  the 
actions  on  an  aimual,  national  scale. 
Estimates  of  the  economic  value  of  these 
effects  have  been  made  for  as  many  of 
the  effects  as  possible,  and  compared  to 
the  cost  of  compliance.  This  rulemaking 
is  the  first  instance  in  which  EPA  has 
conducted  such  a  cost-benefit  analysis 
for  a  set  of  proposed  vehicle  emission 
standards. 

IV.  What  Are  We  Proposing  and  Why? 

In  the  previous  section,  we  showed 
why  many  states  need  as  much  emission 
reduction  as  is  reasonably  possible  from 
LDVs  and  LDTs — plus  reductions  from 
other  sources — if  they  are  to  reach  and 
maintain  compliance  with  the  1-hour 
and  8-hour  ozone  NAAQS.  We  also 
pointed  out  that  these  reductions  would 
also  be  important  in  addressing  PM  and 
other  air  quality  and  environmental 
problems  in  every  major  region  of  the 
country. 

In  this  section,  we  describe  the 
comprehensive  vehicle/fuel  program  we 
are  proposing  to  respond  to  these 
serious  air  quality  needs.  Specifically, 
we  discuss: 


•  Our  reasons  for  proposing  a 
comprehensive  vehicle  and  fuel 
program,  including  why  stringent  LDV 
and  LDT  standards  are  feasible  in 
conjunction  with  low  sulfur  gasoline. 

•  Our  proposed  vehicle-related 
requirements  and  our  rationales  for 
proposing  them. 

•  Our  proposed  fuel-related 
requirements  and  our  rationales. 

•  Our  projections  of  the  economic 
impacts,  cost  effectiveness,  and 
monetized  environmental  and  health 
benefits  of  the  proposed  program. 

•  Other  program  design  options  we 
have  considered. 

A.  Why  Are  We  Proposing  Vehicle  and 
Fuel  Standards  Together? 

1 .  Feasibility  of  Stringent  Standards  for 
Light-Duty  Vehicles  and  Light-Duty 
Trucks. 

a.  Gasoline  Fueled  Vehicles.  We 
believe  that  the  standards  being 
proposed  today  for  gasoline-fueled 
vehicles  are  well  within  the  reach  of 
existing  control  technology.  Our 
proposed  determination  of  feasibility  is 
based  on  the  use  of  catalyst-based 
strategies  that  are  already  in  use  and  are 
well  proven  on  the  existing  fleet  of 
vehicles.  In  fact,  as  you  will  see  below, 
many  current  engine  families  are 
already  certified  to  levels  at  or  below 
the  proposed  new  Tier  2  requirements. 
All  of  the  certification  and  research 
testing  discussed  below  was  performed 
on  low-sulfur  test  fuel  (nominally  30 
ppm). 

Certainly,  larger  vehicles  and  trucks, 
which  are  heavier  and  have  larger 
frontal  areas,  will  face  the  biggest 
challenges.  However,  conventional 
technology  will  be  sufficient  for  even 
these  vehicles,  especially  in  light  of  the 
extra  leadtime  we  have  provided  before 
LDT3s  and  LDT4s  have  to  meet  Tier  2 
levels.  We  are  also  proposing  to  change 
the  test  conditions  for  these  trucks  from 
"adjusted  loaded  vehicle  weight"  to 
"loaded  vehicle  weight."  Adjusted 
loaded  vehicle  weight,  suitable  for 
commercial  truckoperation,  loads  the 
truck  to  half  of  its  full  payload.  Leaded 
vehicle  weight,  on  the  other  hand, 
represents  curb  weight  plus  300  poimds. 
The  proposed  change  more  accurately 
reflects  how  these  vehicles  are  used  and 
makes  heavy  LDT  testing  consistent 
with  passenger  car  and  light  LDT 
testing.  This  change  will  make  it 
substantially  easier  for  the  heavier 
trucks  to  meet  our  proposed  standards. 

Emission  control  technology  has 
evolved  rapidly  in  recent  yepjs. 
Emission  standards  applicable  to  1990 
model  year  vehicles  required  roughly 
90%  reductions  in  exhaust  HC  and  CO 
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emissi  Dns  and  a  75%  reduction  in  NOx 
emissi  sns  compared  to  uncontrolled 
emissi  ms.  Today,  some  vehicles 
curren  ly  in  production  are  well  below 
these  1  jvels,  showing  overall  emissions 
reduct  ons  of  all  three  of  these 
pollutints.  These  vehicles'  emissions 
are  we  I  below  those  necessary  to  meet 
the  cuirent  federal  Tier  1  and  even 
California  Low-Emission  Vehicle  (LEV) 
standads.  The  reductions  have  been 
brought  about  by  ongoing  improvements 
in  engine  air-fuel  management  hardware 
and  so  tware  plus  improvements  in 
catalyst  designs,  all  of  which  are 
descril  ed  fully  in  the  Draft  RIA. 

The  ypes  of  changes  being  seen  on 
curren  vehisles  have  not  yet  reached 
their  technological  limits  and 
contini  ling  improvement  will  allow 
both  LI  )Vs  and  LDTs  to  meet  the 
proposed  standards.  The  Draft  RIA 
descriqes  a  range  of  specific  techniques 
believe  could  be  used.  These 
f  'om  improved  computer  software 
ine  air-fuel  controls  to  increases 
pret^ous  metal  loading  and  other 

system/ catalyst  system 
provlements.  All  of  these  technologies 
lu"  rently  used  on  one  or  more 
produc  tion  vehicle  models.  There  is  no 
invent  new  approaches  or 
ogies.  The  focus  of  the  effort  is 
ly  development,  application,  and 
ptimi;  :ation  of  these  existing 
ogies. 
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gain  significant  insight  into 
culty  of  meeting  the  proposed 

s  by  looking  at  current 
certification  data.  There  are  at 
engine  family-control  systems 
combirations  certified  in  1999  at  levels 
below  !  he  Tier  2  NOx  standard  of  0.07 
g/mi.  C  f  these,  35  also  have 
hydroc  ubon  levels  of  0.09  g/mi  or 
below,  ^ooking  at  a  somewhat  higher 
threshc  Id  to  identify  vehicles  certified 
near  th  ;  proposed  standard,  there  are  an 
additional  113  car  and  light  truck 


families  certified  at  levels  between  0.07 
g/mi  and  0.10  g/mi  NOx. 

All  of  the  above  vehicles  are  already 
able,  or  close  to  being  able,  to  certify  to 
our  proposed  standards.  The  further 
reductions  needed  are  those  to  provide 
an  ample  safety  margin,  or  cushion, 
between  the  certified  level  and  the 
emission  standard.  The  degree  of 
compliance  margin  required  is  a 
function  of  a  variety  of  factors  designed 
to  provide  the  manufacturer  a  high 
confidence  that  production  vehicles  will 
meet  the  standards  in-use  over  their 
useful  life.  Historically,  these 
determinations  are  manufacturer 
specific,  with  cushions  generally 
growing  smaller  as  standards  decline 
(reflecting  more  precision  and 
repeatability  in  vehicle  performance  as 
more  sophisticated  controls  are 
developed).  The  1999  certification  data 
reflects  compliance  cushions  from  as 
little  as  20  percent  below  the  standard 
to  as  high  as  80  percent  below  the 
standard. 

The  cushion  to  be  expected  for  Tier  2 
vehicles  is  difficult  to  establish, 
although  some  manufacturers  claim  a 
cushion  of  50  percent  below  the 
standard  would  be  needed.  We  believe 
that  manufacturers  would  strive  to  use 
the  smallest  cushions  possible  in  order 
to  minimize  the  impacts  of  the 
standards  on  their  vehicles.  Looking  at 
1999  certification  data  from  this 
perspective  and  using  a  threshold  of 
0.04  g/mi  NOx,  there  are  fully  22  engine 
family-control  system  configurations  at 
or  below  the  0.04  g/mi  level  (one  of 
which  is  a  LDT4).  Thus,  even  at  such 
low  levels,  current  technology  is  already 
demonstrating  the  performance  that 
would  be  necessary  to  meet  the 
proposed  standards. 

Since  the  most  difficult  compliance 
effort  would  be  faced  by  the  larger 
LDTs,  we  have  undertaken  a  technology 
demonstration  program  aimed  at 
lowering  the  emissions  of  a  large  1999 


LDT3  vehicle.  This  vehicle  ha^  a  high 
horsepower  engine,  foiu  wheel  drive, 
and  a  curb  weight  of  4,500  pounds 
(GVWR  30  of  6,100  lbs).  The  exhaust 
system  of  the  vehicle  was  modified  to 
incorporate  two  close-coupled  and  two 
underfloor  catalytic  converters.  The 
catalytic  converters  were  aged  to  full 
useful  life  conditions  using  the 
accelerated  aging  methods  described  by 
Theiss.^'  For  further  details  of  the 
modifications  to  this  vehicle,  please 
refer  to  the  draft  RIA. 

In  our  initial  work  we  made  no 
attempts  to  alter  the  calibration  of  the 
electronic  engine  controls.  In  this 
configuration,  the  vehicle  achieved 
emissions  levels  of  0.060  ±  0.002  g/mi 
NOx  and  0.09  ±  0.01  g/mi  NMHC.  Thus, 
by  these  straightforward  modifications 
to  the  catalyst  system  based  upon 
existing  catalyst  hardware,  this  vehicle 
was  able  to  reach  the  proposed  Tier  2 
levels.  In  order  to  achieve  additional 
reductions  in  the  test  vehicle's 
emissions,  we  are  planning  further  work 
consisting  largely  of  elimination  of  fuel 
cut-offs  during  decelerations,  slight 
increases  in  EGR,  and  a  minor  degree  of 
air  injection  during  cold-start.  However, 
given  the  amount  of  leadtime  before  any 
of  the  proposed  Tier  2  standards  would 
begin,  we  believe  that  the  work  already 
done  clearly  shows  the  feasibility  of  our 
proposal,  even  for  large  light-duty 
trucks. 

Figiue  rV.A.-l  shows  the  results  of 
our  testing  in  comparison  to  the 
California  LEV-1  standards  applicable 
to  this  vehicle,  and  the  proposed  Tier  2 
standards. 

BILUNG  CODE  6560-50-P 


3"  Gross  Vehicle  Weight  Rating.  The  curb  weight 
of  the  vehicle  plus  its  maximum  recommended  load 
of  passengers  and  cargo. 

^•Theiss.  I.R.,  "Catalytic  Converter  Diagnosis 
Using  the  Catalyst  Exotherm,"  SAE  Technical  Paper 
Series.  Paper  No.  942058.  SAE  Fuels  and  Lubricants 
Meeting  and  Exposition,  Baltimore.  MD,  October 
17-20.  1994. 
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Figure  IV.A.-1 
Emission  Results  - 1999  Light-Duty  Truck  as  ModiJfied  by  EPA 
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One  of  the  challenges  facing  larger 
truck  c  atalyst  systems  is 
overteitiperature  protection.  Because  of 
this,  oiir  work  on  this  vehicle  included 
tempei  ature  evaluation  of  the  catalyst 
under  maximum  load  conditions.  We 
found  1  hat  the  original  fuel  calibration 
for  the  truck  provided  sufficient 
enrich]  nent  under  wide-open-throttle 
conditi  ons  to  prevent  exceeding  the 
catalys ;  bed  temperatiire  limits  (-950  to 
1000°C)  specified  by  the  manufacturer 
of  the  ( atalytic  converters.  We 
conduqted  chassis  dynamometer  testing 
over  thfe  aggressive  US06  cycle  with  the 
dynam  smeter  inertia  greatly  increased 
to  simi  late  full  GVWR  load  conditions 
(6,100  bs)  for  the  pickup.  Catalyst  bed 
temper  itures  did  not  exceed  850°C  at 
any  po  nt  during  the  testing. 

In  ad  dition  to  the  EPA  work,  others 
have  c(  nducted  several  test  programs 
recently  that  help  demonstrate  the 
feasibitty  of  our  proposed  levels.  The 
Coordinating  Research  Coimcil  (CRC), 
automobile  manufacturers,  and  the 
Americ  an  Petroleum  Institute  (API)  all 
tested  <  number  of  light-duty  vehicles 
capable  of  complying  with  the 
California  LEV  or  ULEV  standards  as 
part  of  m  evaluation  of  the  effects  of 
sulfur  1  svels  on  emissions.  Of  the 
vehicles  tested,  seven  met  or  nearly  met 
the  Tie;  2  design  targets,  and  all  were 
below  t  [le  proposed  0.07  g/mi  NOx  and 
0.09  g/i  li  NMOG  standards. 

Anot  ler  program  sponsored  by  MECA 
took  tw  0  LDVs  (a  Crown  Victoria  and  a 
Buick  leSabre)  and  one  LDT2  (a  Toyota 
TlOO)  c  Brtified  to  die  federal  Tier  1 
standar  ds  and  replaced  the  original 
catalyti  c  converters  with  more  advanced 
catalyti:;  converters,  thermally  aged  to 
roughl)  50.000  miles.  With  these 
system!  and  some  related  emission 
control  modifications,  all  three  vehicles' 
emissions  were  well  below  our 
proposi  d  50,000  mile  standards  (0.05  g/ 
mi  NO, ,  0.075  g/mi  NMOG),  and  die 
Buick  a  tid  the  Toyota  LDT2  met  our 
estimat  jd  design  targets  for  those 
standar  is. 

Final  y,  the  California  Air  Resources 
Board  {  \RB)  tested  six  different 
produc  ion  LEV  light-duty  vehicle 
models  Two  of  the  six  models  met  the 
propos<  d  Tier  2  design  targets  for 
NMOG  and  NOx.  After  installing  low 
mileage  advanced  catalytic  converters 
and  ma  dng  some  minor  adjustments,  all 
of  the  V  shicles  had  emission  levels  well 
below  t  le  proposed  Tier  2  NMOG  and 
NOx  de  sign  targets.  ARB  also  tested 
several  Ford  Expeditions  (LDT4) 
equippi  id  with  advanced  catalytic 
converters.  By  adjusting  several 
parame  ers,  they  were  able  to  reduce 
NOx  en  lissions  to  0.06  g/mi  and  NMOG 


to  0.07  g/mi  with  a  catalyst  aged  to 
50,000  miles  of  use. 

Neither  the  MECA  nor  the  ARB  test 
programs  modified  the  basic  engine 
calibrations  of  the  vehicles  tested.  It  is 
very  likely  that  such  recalibration  could 
reduce  emissions  even  further. 
Therefore,  we  consider  these  actual  test 
results  to  be  a  conservative  estimate  of 
the  capability  of  these  advanced 
catalytic  converters.  This  is  especially 
true  for  the  Ford  Expedition  testing  by 
ARB,  where  the  engine  software 
appeared  to  modify  its  own  calibration 
with  the  new  catalyst,  counteracting 
some  of  the  advantages  of  the  new 
catalyst. 

A  more  expanded  analysis  of  the 
feasibility  of  the  proposed  standards  for 
gasoline  fueled  vehicles  can  be  found  in 
the  Draft  RIA,  considering  the  types  of 
changes  that  will  allow  manufacturers 
to  extend  effective  new  controls  to  the 
entire  fleet  of  affected  vehicles.  That 
analysis  includes  discussion  of  gasoline 
direct-injection  engines,  as  well  as  the 
feasibility  of  the  proposed  CO, 
formaldehyde  and  evaporative  emission 
standards.  The  conclusion  of  all  of  our 
analyses  is  that  the  proposed  standards 
would  be  feasible  for  gasoline-fueled 
vehicles  operated  on  low-sulfur 
gasoline.  As  gasoline-fueled  vehicles 
represent  the  overwhelming  majority  of 
the  light-duty  vehicle  and  truck 
population,  EPA  proposes  to  find  that 
the  proposed  standards  would  be 
feasible  overall  for  LDVs  and  LDTs. 

b.  Diesel  Vehicles.  As  outlined  above, 
we  have  decided  to  propose  standards 
that  are  intended  to  be  "fuel  neutral."  In 
today's  document,  we  propose  to  find 
that  the  Tier  2  standards  are 
technologically  feasible  and  cost- 
effective  for  light-dufy' vehicles  and 
light-duty  trucks  overall,  based  on  the 
discussion  in  Section  IV.A.l.a.  above. 
Under  the  principal  of  fuel  neutrality, 
all  cars  and  light  trucks,  including  those 
using  diesel  engines,  would  be  required 
to  meet  the  proposed  Tier  2  standards. 
EPA  believes  that  the  proposed 
program,  including  the  phase-in 
periods,  would  facilitate  the 
advancement  of  clean  diesel  engine 
technologies.  EPA  further  believes  that 
in  the  long  term  the  standards  would  be 
within  reach  for  diesel-fueled  vehicles 
in  combination  with  appropriate 
changes  to  diesel  fuel  to  facilitate 
aftertreatment  technologies. 

As  with  gasoline  engines, 
manufacturers  of  diesels  have  made 
abundant  progress  over  the  past  10  years 
in  reducing  engine-out  emissions  from 
diesel  engines.  In  heavy  trucks  and 
buses,  PM  emission  standards,  which 
were  projected  to  require  the  use  of 
exhaust  aftertreatment  devices,  were 


actually  met  with  only  engine 
modifications.  NOx  emissions  firom 
heavy  trucks  and  buses  sold  starting  in 
2002  will  also  reflect  deep  reductions 
from  emission  levels  typical  of  engines 
produced  in  the  mid-1980's.  Indeed, 
emissions  and  performance  of  lighter 
diesel  engines  are  rapidly  approaching 
the  characteristics  of  gasoline  engines, 
while  retaining  the  durability  and  fuel 
economy  advantages  that  diesels  enjoy. 
Against  this  background  of  continuing 
progress,  we  believe  that  the 
technological  improvements  that  would 
be  needed  could  be  made  in  the  time 
that  would  be  available  before  diesels 
would  have  to  meet  the  new  Tier  2 
standards.^- 

While  reductions  in  "engine-out" 
emissions,  including  incorporation  of 
EGR  strategies,  will  continue  to  be 
made,  increasing  emphasis  is  being 
placed  on  various  aftertreatment  devices 
for  diesels.  This  is  because  further 
reductions  in  engine-out  emissions  will 
be  unlikely,  by  themselves,  to  allow 
diesels  to  comply  with  the  proposed 
Tier  2  standards  for  NOx  and  PM. 
Rather,  diesels  would  require  the  use  of 
highly  effective  aftertreatment  devices. 

For  NOx  emissions,  potential 
aftertreatment  technologies  include  lean 
NOx  catalysts,  NOx  adsorbers  and 
selective  cataljrtic  reduction  (SCR).  Lean 
NOx  catalysts  are  still  under 
development,  but  generally  appear 
capable  of  reducing  NOx  emissions  by 
about  15-30%.  This  efficiency  is  not 
likely  to  be  sufficient  to  enable 
compliance  with  the  proposed  Tier  2 
standards,  but  it  could  be  used  to  meet 
the  interim  standards  that  would  begin 
in  2004. 

NOx  adsorbers  appear  to  be  up  to 
90%  efficient  at  removing  NOx  from  the 
exhaust.  Efficiency  in  this  range  is  likely 
to  be  sufficient  to  enable  compliance 
with  the  proposed  Tier  2  standards. 
NOx  adsorbers  temporarily  store  the 
NOx  and  thus  the  engine  must  be  run 
periodically  for  a  brief  time  with  excess 
fuel,  so  that  the  stored  NOx  can  be 
released  and  converted  to  nitrogen  and 
oxygen  using  a  conventional  three-way 


'2  We  generally  expect  that  manufacturers  would 
take  advantage  of  the  flexibilities  in  today's 
proposal  to  delay  the  need  for  diesel  vehicles  to 
meet  the  final  Tier  2  levels  until  late  in  the  phase- 
in  period.  Because  diesel  vehicles  represent  a  very 
small  percentage  of  the  LDV/LDT  market,  diesels 
virould  not  fall  under  the  final  Tier  2  standards  until 
2009.  giving  manufacturers  a  relatively  large 
amount  of  leadtime.  As  discussed  below,  we  are 
issuing  an  Advance  Notice  of  Proposed  Rulemaking 
intended  to  solicit  conunent  on  the  need  for 
reduced  sulfur  in  diesel  fuel  in  order  to  meet  these 
standards.  We  also  believe  that  the  proposed 
interim  standards  would  be  feasible  for  diesels  by 
2004,  with  or  without  the  fuel  change,  given  the 
flexibilities  associated  with  those  standards. 
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catalyst,  like  that  used  on  current 
gasoline  vehicles. 

There  is  currently  a  substantial 
amount  of  development  work  being 
directed  at  NOx  adsorber  technology. 
While  there  are  technical  hiudles  to  be 
overcome,  progress  is  continuing  and  it 
is  our  judgement  that  the  technology 
should  still  be  available  by  the  time  it 
would  be  needed  for  the  proposed  Tier 
2  standards. 

One  serious  concern  with  current 
NOx  adsorbers  is  that  they  are  quickly 
poisoned  by  sulfur  in  the  fuel.  Some 
manufactiu'ers  have  strongly 
emphasized  their  belief  that,  in  order  to 
meet  the  Tier  2  levels,  low  sulfur  diesel 
fuel  would  also  be  required  to  mitigate 
or  prevent  this  poisoning  problem.  One 
solution  would  be  to  reduce  sulfur  to 
very  low  levels.  Another  solution  would 
be  to  reduce  sulfur  somewhere  below 
current  levels  and  develop  a  way  to 
periodically  remove  the  sulfur  from  the 
adsorber.  In  any  event,  this  technique,  if 
used,  would  also  require  low  sidfur 
diesel  fuel. 

SCR  has  been  demonstrated 
commercially  on  stationary  diesel 
engines  and  can  reduce  NOx  emissions 
by  80-90%.  This  efficiency  would  be 
sufficient  to  enable  compliance  with  the 
proposed  Tier  2  standards.  However, 
SCR  requires  that  the  chemical  luea  be 
injected  into  the  exhaust  before  the 
catalyst  to  assist  in  the  destruction  of 
NOx.  The  urea  must  be  injected  at  very 
precise  rates,  which  is  difficult  to 
achieve  with  an  on-highway  engine, 
because  of  widely  varying  engine 
operating  conditions.  Otherwise, 
emissions  of  ammonia,  which  have  a 
very  objectionable  odor,  can  occur. 
Substantial  amounts  of  urea  are 
required,  meaning  that  vehicle  owners 
would  have  to  replenish  their  vehicles' 
supply  of  urea  frequently.  As  the  engine 
and  vehicle  will  operate  satisfactorily 
without  the  urea  (only  NOx  emissions 
would  be  affected),  some  mechanism 
would  be  needed  to  ensure  that  vehicle 
owners  maintained  their  supply  of  urea. 
Otherwise,  little  NOx  emission 
reduction  would  be  expected  in-use. 

Regarding  PM,  applicable 
aftertreatment  devices  tend  to  fall  into 
two  categories:  oxidation  catalysts  and 
traps.  Diesel  oxidation  catalysts  can 
reduce  total  PM  emissions  by  roughly 
15-30%.  They  would  need  to  be  used  in 
conjunction  with  further  reductions  in 
PM  engine-out  emissions  in  order  to 
meet  the  proposed  Tier  2  standards. 
Diesel  particulate  traps,  on  the  other 
hand,  can  eliminate  up  to  90%  of  diesel 
PM  emissions.  However,  some  of  the 
means  of  accomplishing  the 
regeneration  of  particulate  traps  involve 
catalytic  processes  that  also  convert 


sulfur  dioxide  in  the  exhaust  to  sulfate. 
These  techniques,  if  used,  would  also 
require  a  low  sulfur  fuel. 

Since  we  have  noted  that  some  of  the 
options  for  diesel  aftertreatment  may 
require  lower  sulfur  diesel  fuel  than  is    . 
currently  available,  the  question  of 
diesel  fuel  quality  improvement  arises. 
Manufacturers  have  argued  that  low 
sulfur  diesel  fuel  will  be  required  to 
permit  diesels  to  meet  the  proposed  new 
standards.  While  we  believe  that  low 
sulfur  diesel  fuel  would  likely  be 
required  to  enable  diesel  engines  to 
meet  the  proposed  Tier  2  standards,  this 
proposal  does  not  include  provisions  for 
such  fuel.  We  need  additional 
information  about  the  specific 
aftertreatment  solutions  that  could  be 
used  to  meet  the  standards,  the 
effectiveness  of  these  approaches  in 
reducing  PM  and  NOx  emissions  and 
their  sensitivity  to  diesel  sulfur,  and 
improvements  or  alternatives  that  might 
reduce  the  impacts  of  fuel  sulfur. 

To  deal  more  thoroughly  with  this 
matter,  we  are  issuing  an  Advanced 
Notice  of  Proposed  Rulemaking  on  a 
parallel  path  with  today's  Tier  2 
proposal.  As  a  part  of  that  process,  EPA 
will  assess  the  effect  of  low-sulfur  fuel 
on  the  ability  of  diesels  to  meet  Tier  2 
standards  for  LDVs  and  LDTs.  It  will 
also  consider  the  issue  of  the  relation  of 
diesel  fuel  quality  to  futxu-e  standards 
for  heavy-duty  on-highway  diesel 
engines  and  nonroad  diesel  engines. 
Our  plans  for  this  Advanced  Notice  are 
discussed  further  in  section  IV.C.  below. 
In  any  case,  we  believe  that  the 
standards  proposed  today  are 
appropriate  and  feasible  overall  for 
LDVs  and  LDTs. 

2.  Gasoline  Sulfur  Control  Is  Needed  To 
Support  the  Proposed  Vehicle  Standards 

As  we  discussed  in  the  previous 
section,  we  believe  that  the  stringent 
standards  we  propose  are  needed  to 
meet  air  quality  goals  are  feasible  for 
LDVs  and  LDTs.  At  the  same  time,  we 
believe  that  for  these  standards  to  be 
feasible  for  gasoline  LDVs  and  LDTs, 
low  sulfur  gasoline  must  be  made 
available.  The  following  paragraphs 
explain  why  we  think  gasoline  sulfur 
control  must  accompany  Tier  2  vehicle 
standards. 

Catalyst  manufacturers  generally  use 
low  sulfur  gasoline  in  the  development 
of  their  catalyst  designs.  Vehicle 
manufacturers  then  equip  their  vehicles 
with  these  catalysts  and  EPA  certifies 
them  to  the  exhaust  emission  standards, 
usually  based  on  testing  the 
manufacturer  does  using  low  sulfur 
gasoline.  However,  fundamental 
chemical  and  physical  characteristics  of 
exhaust  catalytic  converter  technology 


generally  result  in  a  significant 
degradation  of  emission  performance 
when  these  vehicles  use  gasoline  with 
sulfur  levels  common  in  most  of  the 
country  today.  This  sensitivity  of 
catalytic  converters  to  gasoline  sulfur 
varies  somewhat  depending  on  a 
number  of  factors,  some  better 
understood  than  others.  Clearly, 
however,  as  we  discuss  in  the  following 
paragraphs,  gasoline  sulfur's  impact  is 
large,  especially  in  vehicles  designed  to 
meet  very  low  emission  standards  like 
those  proposed  today. 

This  is  the  reason  EPA  has  decided  to 
propose  a  comprehensive  approach  to 
addressing  emissions  from  cars  and 
light  trucks,  including  provisions  to  get 
low  sulfur  gasoline  into  the  field  in  the 
same  time  frame  needed  for  Tier  2 
vehicles.  (We  discuss  the  related  fact 
that  the  sulfur  impact  on  catalyst 
performance  is  not  fully  reversible  in 
Section  IV.C.  below,  in  the  context  of 
EPA's  preference  for  a  nationwide 
versus  a  regional  gasoline  sulfur  control 
program,  and  in  the  Draft  RIA.) 

a.  How  Does  Gasoline  Sulfur  Affect 
Vehicle  Emission  Performance?  We 
know  that  gasoline  sulfur  has  a  negative 
impact  on  vehicle  emission  controls. 
Vehicles  depend  on  the  catalytic 
converter  to  reduce  emissions  of  HC, 
CO,  and  NOx-  Sulfur  and  sulfur 
compounds  attach  or  "adsorb"  to  the 
precious  metal  catalysts  that  are 
required  to  convert  these  emissions. 
Sulfur  also  blocks  sites  on  the  catalyst 
designed  to  store  oxygen  that  are 
necessary  to  optimize  NOx  emissions 
conversions.  While  the  amoimt  of  sulfur 
contamination  can  vary  depending  on 
the  metals  used  in  the  catalyst  and  other 
aspects  of  the  design  and  operation  of 
the  vehicle,  some  level  of  sulfur 
contamination  will  occur  in  any 
catalyst. 

Sulfur  sensitivity  is  impacted  not  only 
by  the  catalyst  formulation  (the  types 
and  amounts  of  precious  metals  used  in 
the  catalyst)  but  also  by  factors 
including  the  following: 

•  the  materials  used  to  provide 
oxygen  storage  capacity  in  the  catalyst, 
as  well  as  the  general  design  of  the 
catalyst. 

•  the  location  of  the  catalyst  relative 
to  the  engine,  which  impacts  the 
temperatures  inside  the  catalyst, 

•  the  mix  of  air  and  fuel  entering  the 
engine  over  the  course  of  operation, 
which  is  varied  by  the  engine's 
computer  in  response  to  the  driving 
situation  and  affects  the  mix  of  gases 
entering  the  catalyst  from  the  engine, 
and 

•  the  speeds  the  car  is  driven  at  and 
the  load  the  vehicle  is  carrying,  which 
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also  imp  ict  the  temperatures 
experien  ced  by  the  catalyst. 

Since  hese  factors  vary  for  every 
vehicle,  he  sulfur  impact  varies  for 
every  ve  licle  to  some  degree.  There  is 
no  single  factor  that  guarantees  that  a 
vehicle  \irill  be  very  sensitive  or  very 
insensiti  /e  to  sulfur.  We  now  believe 
that  ther ;  are  not  (and  will  not  be  in  the 
foreseeal  ile  futiu^)  emission  control 
devices  <  vailable  for  gasoline-powered 
vehicles  that  can  meet  the  proposed  Tier 
2  emissi(  m  standards  that  would  not  be 
signiGcaiitly  impaired  by  gasoline  with 
sulfur  letels  common  today. 

b.  Hovy  Large  Is  Gasoline  Sulfur's 
Effect  on  Emissions?  High  sulfur  levels 
have  bee  i  shown  to  significantly  impair 
the  emisiion  control  systems  of  cleaner, 
later  tectnology  vehicles.  The  California 
LEV  Stan  dards  and  Federal  NLEV 
standard:!,  as  well  as  California's  new 
LEV-II  si  andards  and  our  proposed  Tier 
2  standaids,  require  catalysts  to  be 
extremel  r  efficient  to  adequately  reduce 
emission ;  over  the  full  useful  life  of  the 
vehicle.  1  lecent  test  programs  conducted 
by  the  automotive  and  oil  industries 
show  that  LEV  and  ULEV  vehicles  can 
experience,  on  average,  a  40%  increase 
in  NMHC:  and  134%  increase  in  NOx 
emissions  when  operated  on  330  ppm 
sulfur  fu(  (1  (approximately  the  current 
national  iverage  sulfur  level)  compared 
to  30  ppr  1  sulfur  fuel. 

This  le  vel  of  emissions  increase  is 
significai  t  enough  on  its  own  to 
potential  y  cause  a  vehicle  to  exceed  the 
proposed  full  useful  life  emission 
standard! ;  when  operated  on  sulfur 
levels  the  t  are  substantially  higher  than 
the  level!  proposed  today,  even  with  the 
margin  o  safety  that  auto  manufactiu-ers 
generally  include.  Average  sulfur  levels 
in  the  U.S.  are  currently  high  enough  to 
significai  tly  impair  the  emissions 
control  s;  stems  in  new  technology 
vehicles,  and  to  potentially  cause  these 
vehicles  i  o  fail  emission  standards 
required  or  vehicles  up  through 
100,000  iiiles  (or  more)  of  operation. 

For  old  er  vehicles  designed  to  meet 
Tier  0  and  Tier  1  emission  standards, 
the  effect  of  sulfur  contamination  is 
somewhat  less.  Still,  testing  shows  that 
gasoline  !  ulfur  increases  emissions  of 
NMHC  ai  d  NOx  by  almost  17%  when 
one  of  th(ise  vehicles  is  operated  on 
gasoline  (  ontaining  330  ppm  sulfur 
comparec  to  operation  on  gasoline  with 
30  ppm  s  ilfur.  Thus,  Tier  0  and  Tier  1 
vehicles  (  an  also  have  higher  emissions 
when  the  v  are  exposed  to  sulfur  levels 
substanti  illy  higher  than  the  proposed 
sulfur  standard.  This  increase  is 
generally  not  enough  to  cause  a  vehicle 
to  exceed  the  full  useful  life  emission 
standard!  in  practice,  but  it  can  result 
in  in-use  emissions  increases  since  the 


vehicle  could  emit  at  levels  higher  than 
it  would  if  it  operated  consistently  on 
30  ppm  sulfur  gasoline. 

Gasoline  suliur  control  to  30  ppm 
would  achieve  about  700,000  tons  of 
NOx  reductions  per  year  from  LDVs  and 
LDTs  by  2020.  This  represents  about  a 
third  of  the  national  NOx  emission 
reductions  otherwise  available  from 
these  vehicles.  Without  these  potential 
emission  reductions,  many  states  would 
face  the  potentially  unmeetable 
challenge  of  finding  enough  other  cost- 
effective  sources  of  NOx  emission 
reductions  to  address  their  ozone 
nonattaiiunent  and  maintenance 
problems. 

Other  implications  of  continued  use 
of  high-sulfur  gasoline  include  the 
following: 

•  Other  important  potential  air 
quality  benefits  would  not  be  realized 
throughout  the  country,  including 
reduction  in  direct  emissions  of  sulfur 
dioxide,  secondary  formation  of  nitrate 
PM  from  NOx  emissions,  reductions  in 
regional  haze,  reductions  in  air  toxics 
emissions  and  other  pollution  problems 
described  in  Section  III  above. 

•  The  immediate  and  very  significant 
improvements  that  lower  sulfur  gasoline 
would  bring  in  the  emissions 
performance  of  vehicles  already  on  the 
road  would  not  occur. 

•  Advanced  emission  control 
technologies  now  being  developed,  all 
of  which  appear  equally  or  even  more 
sensitive  to  gasoline  sulfur  levels  than 
cvurent  technologies,  would  not  be 
available  to  the  U.S.  vehicle  market  (for 
example,  very  fuel  efficient  technologies 
like  gasoline  direct  injection  technology 
and  fuel  cells). 

•  Finally,  any  interference  with 
onboard  emission  control  system 
diagnostic  (OBD)  systems  that  high- 
sulfur  gasoline  causes  would  remain  in 
the  absence  of  a  low-sulfur  gasoline 
program. 

3.  A  Comprehensive  Vehicle/Fuel 
Approach  Is  Therefore  Necessary 

Based  on  this  information,  we  have 
concluded  that  sulfur  levels  in  gasoline 
must  be  reduced  to  enable  these 
catalysts  to  operate  properly  and  for  the 
needed  air  quality  benefits  of  this 
program  to  be  achieved.  In  today's 
action,  therefore,  we  are  proposing  a 
comprehensive,  integrated  program  of 
stringent  vehicle  emission  standards  in 
combination  with  stringent  gasoline 
sulfur  standards.  The  proposal  is 
carefully  designed  to  address  the  need 
for  refiners  to  make  low-sulfur  gasoline 
available  at  very  nearly  the  same  time  as 
auto  makers  begin  selling  large  numbers 
of  Tier  2  vehicles.  We  have  tried  to  take 
into  account  all  potential  areas  of 


interaction  between  the  vehicle  and 
gasoline  sulfur  parts  of  the  proposal, 
and  as  a  result  we  believe  that  the 
overall  proposed  program  would 
achieve  the  expected  environmental 
goals  while  minimizing  the  economic 
and  administrative  biudens  on  the 
affected  industries.  We  encourage  all 
commenters  to  consider  and  discuss  the 
interrelationships  among  the  elements 
of  the  program  when  they  comment  on 
individual  provisions. 

B.  Our  Proposed  Program  for  Vehicles 

We  have  held  a  series  of  meetings 
with  the  various  stakeholders  impacted 
by  this  action.  We  have  seriously 
considered  their  input  in  developing 
oiu-  proposal  and  believe  the  program 
laid  out  below  and  the  areas  upon 
which  we  are  seeking  comment  are 
responsive  to  their  concerns.  One  part  of 
this  input  was  provided  by  a  broad 
representation  of  the  LDV/LDT 
manufacturing  industry,  represented  by 
the  Alliance  of  Automobile 
Manufacturers,  and  offered  constructive 
recommendations  on  a  number  of 
elements  of  a  vehicle  emission  control 
program.  We  have  considered  many  of 
their  ideas  and  issues  in  the  design  of 
the  proposed  program  and  we  are 
seeking  comment  on  a  number  of  others. 
The  "Alliance"  proposal  is  documented 
in  the  docket  in  a  letter  to  EPA  dated 
March  26,  1999. 

The  next  sections  of  the  preamble 
describe  our  proposal  in  detail. 

1 .  Overview  of  the  Proposed  Vehicle 
Program 

The  vehicle-related  part  of  today's 
proposal  covers  a  wide  range  of 
standards,  concepts,  and  provisions  that 
affect  how  vehicle  manufacturers  would 
develop,  certify,  produce,  and  market 
Tier  2  vehicles.  This  Overview 
subsection  provides  readers  with  a 
broad  summary  of  the  major  vehicle- 
related  aspects  of  the  proposal.  Readers 
for  whom  this  Overview  is  sufficient 
may  want  to  move  on  to  the  discussion 
of  the  key  gasoline  sulfur  control 
provisions  (Section  IV.C).  Readers 
wishing  a  more  detailed  understanding 
of  the  proposed  vehicle  provisions  can 
continue  beyond  the  Overview  to 
deeper  discussions  of  key  issues  and 
provisions  (Sections  IV.B.-2,  3,  and  4) 
as  well  as  discussions  of  additional 
provisions  (Section  V.A.).  Readers 
should  refer  to  the  regulatory  language 
found  at  the  end  of  this  preamble  for  a 
complete  compilation  of  the  proposed 
requirements. 

a.  Introduction.  Today's  proposal  for 
Tier  2  vehicle  standards  incorporates 
concepts  from  the  federal  NLEV 
program.  The  program  takes  the 
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corporate  averaging  concept  and  other 
provisions  from  NLEV  but  changes  the 
focus  from  NMOG  to  NOx.  The  emission 
standard  "bins"  used  for  this  average 
calculation  are  different  in  several 
respects  from  those  of  the  California 
LEV  II  program,  yet  we  have  designed 
them  to  allov^  harmonization  of  federal 
and  California  vehicle  technology.  As 
discussed  below,  the  Tier  2  corporate 
average  NOx  level  to  be  met  through 
these  requirements  ultimately  applies  to 
all  of  a  manufacturer's  LDVs  and  LDTs 
(subject  to  two  different  phase-in 
schedules)  regardless  of  what  fuel  is 
used. 

In  the  discussions  below,  we  propose 
different  Tier  2  phase-in  schedules  for 
two  different  groups  of  vehicles  as  well 
as  two  different  sets  of  interim 
standards  for  2004  and  later  model  year 
vehicles  not  yet  phased-in  to  the  Tier  2 
standards.  To  understand  how  the 
program  would  work,  it  is  necessary 
first  to  understand  EPA's  classification 
system  for  light-duty  vehicles  and 
trucks. 

The  light  duty  category  of  motor 
vehicles  includes  all  vehicles  and  trucks 
under  8500  pounds  gross  vehicle  weight 
rating,  or  GVWR  (i.e.,  vehicle  weight 
plus  rated  cargo  capacity).  Table  IV.B.- 
1  shows  the  various  light  duty 
categories.  In  the  discussion  below,  we 
make  frequent  reference  to  two  separate 
groups  of  light  vehicles:  (1)  LDV/LLDTs, 
which  include  all  LDVs  and  all  LDTls 
and  LDT2s;  and  (2)  HLDTs,  which 
include  LDT3s  and  LDT4s. 

Table  IV.B.-1  .—Light  Duty  Vehicles 
and  Trucks;  Category  Characteristics 


Characteristics 

LDV 

A  passenger  car  or  passenger 

car  derivative  seating  12  pas- 

sengers or  less. 

Light  LDT 

Any  LDT  rated  at  up  through 

(LLDT). 

6,000    lbs    GVWR.    Includes 

LDT1  and  LDT2. 

Heavy  LDT 

Any  LDT  rated  at  greater  than 

(HLDT). 

6,000    lbs    GVWR,    but    not 

more  than  8,500  lbs  GVWR. 

Includes  LDT3  and  LDT4. 

As  discussed  below,  the  Tier  2 
program  would  take  effect  in  2004,  with 
full  phase  in  occurring  by  2007  for  LDV/ 
LLDTs  and  2009  for  HLDTs.  During  the 
phase-in  years  of  2004-2008,  vehicles 
not  certified  to  Tier  2  requirements 
would  meet  interim  requirements  that 
would  also  employ  a  bins  system,  but 
with  less  stringent  corporate  average 
NOx  standards. 

Beferences  to  California  LEV  II  Program 

Throughout  this  preamble,  we  make 
reference  to  California's  LEV  II  program 


and  its  requirements.  The  LEV  D 
program  was  approved  by  the  California 
ARB  at  a  hearing  of  November  5,  1998. 
Numerous  draft  documents  were 
prepared  by  ARB  staff  in  advance  of  that 
hearing  and  made  available  to  the 
public.  Some  of  those  documents  have 
now  been  modified  as  a  result  of 
changes  to  the  proposed  program  made 
at  the  hearing  and  due  to  comments 
received  after  the  hearing. 

However,  when  this  NPRM  was 
assembled  for  signature,  the  documents 
related  to  the  LEV  II  program  had  still 
not  been  finalized.  In  fact,  a  15  day 
public  review  of  the  program  was 
scheduled  for  April  15-30,  1999.  After 
that  review,  ARB  expected  to  be  able  to 
formally  adopt  the  program  and  issue 
final  documents  without  significant 
change. 

We  have  placed  copies  of  the  latest 
available  documents,  some  of  which  we 
used  in  the  prepeu^tion  of  this  NPRM, 
in  the  docket.  You  may  also  obtain  these 
documents  and  other  information  about 
Ccdifomia's  LEV  II  program  from  ARB's 
web  site:  (www.arb.ca.gov/regact/levii/ 
levii.htm). 

In  the  regulatory  text  that  follows  this 
preamble,  we  propose  to  incorporate  by 
reference  a  number  of  documents 
related  to  LEVI!  and  California  test 
procedures  under  LEVII.  ARB  expects  to 
finalize  the  LEV  II  program  without 
significant  changes  before  we  issue  a 
final  rule.  We  will  review  any  changes 
to  the  final  version  of  the  LEV  II 
program  and  its  supporting  documents 
and  consider  them  for  inclusion  in  the 
federal  program  when  we  prepare  our 
final  rule. 

b.  Corporate  Average  NOx  Standard. 
The  program  we  are  proposing  today 
would  ultimately  require  each 
manufacturer's  average  NOx  emissions 
over  all  of  its  Tier  2  vehicles  each  model 
year  to  meet  a  NOx  standard  of  0.07  g/ 
mi.  Manufacturers  would  have  the 
flexibility  to  certify  Tier  2  vehicles  to 
different  sets  of  exhaust  standards  that 
we  refer  to  as  "bins,"  but  would  have 
to  choose  the  bins  so  that  their  corporate 
sales  weighted  average  NOx  level  for 
their  Tier  2  vehicles  was  no  more  than 
the  0.07  g/mi.  (We  discuss  the  bins  in 
the  next  subsection.) 

The  value  of  a  corporate  average 
standard  is  that  the  program's  air  quality 
goals  would  be  met  while  allowing 
manufacturers  the  flexibility  to  certify 
some  models  above  and  some  models 
below  the  standard.  Each  manufacturer 
would  determine  its  year-end  corporate 
average  NOx  level  by  computing  a  sales- 
weighted  average  of  the  NOx  standards 
from  the  various  bins  to  which  it 
certified  any  Tier  2  vehicles.  The 
manufacturer  would  be  in  compliance 


with  the  standard  if  its  corporate 
average  NOx  emissions  for  its  Tier  2 
vehicles  met  the  0.07  g/mi  level. 

c.  Tier  2  Emission  Standard  "Bins". 
We  are  proposing  seven  emission 
standard  bins,  each  one  a  set  of 
standards  to  which  manufacturers  could 
certify  their  vehicles.  (Table  IV.B.-2.  in 
Section  IV.B.-4.a.  below  shows  all  the 
standards  associated  with  each  bin.) 
Several  bins  have  the  same  values  as  the 
California  LEV  11  program.  Further,  we 
added  three  bins  that  are  not  a  part  of 
the  California  program  to  increase  the 
flexibility  of  the  program  for 
manufacturers.  As  further  discussed  in 
Section  IV.B.4.  below,  we  believe  these 
extra  bins  would  help  provide 
incentives  for  manufacturers  to  produce 
vehicles  with  emissions  below  0.07  g/mi 
NOx. 

The  corporate  average  concept  using 
the  seven  bins  would  provide  a  program 
that  gets  the  same  emission  reductions 
we  would  expect  from  a  straight  0.07  g/ 
mi  standard  for  all  vehicles  because  all 
NOx  emissions  from  Tier  2  vehicles  in 
bins  above  0.07  g/mi  would  need  to  be 
offset  by  NOx  emissions  from  Tier  2 
vehicles  in  bins  below  0.07  g/mile.  This 
focus  on  NOx  allows  NMOG  emissions 
to  "float"  in  that  the  fleet  NMOG 
emission  rate  depends  on  the  mix  of 
bins  used  to  meet  the  NOx  standard. 
However,  you  can  see  by  examining  the 
bins  we  are  proposing,  that  any 
combination  of  vehicles  meeting  the 
0.07  g/mi  average  NOx  standard  would 
have  average  NMOG  levels  at  or  below 
0.09  g/mi.  In  addition,  there  will  be 
overall  improvements  in  NMOG  since 
Tier  2  incorporates  HLDTs,  which  are 
not  covered  by  the  NLEV  program. 

d.  Schedules  for  Implementation.  We 
recognize  that  the  Tier  2  standards  pose 
greater  technological  challenges  for 
larger  light  duty  trucks  than  for  LDVs 
and  smaller  trucks.  We  believe  that 
additional  leadtime  is  appropriate  for 
HLDTs.  HLDTs  have  historically  been 
subject  to  the  least  stringent  vehicle- 
based  standards.  Also,  HLDTs  were  not 
subject  to  the  voluntary  emission 
reductions  implemented  for  LDVs. 
LDTls  and  LDT2s  in  the  NLEV  program. 
Consequently  we  ha^'e  designed 
separate  phase-in  programs  for  the  two 
groups.  Our  phase-in  approach  would 
provide  HLDTs  with  extra  time  before 
they  would  need  to  begin  phase-in  to 
the  Tier  2  standards  and  also  provide 
two  additional  years  for  them  to  fully 
comply  Figure  IV.B-1  provides  a 
graphical  representation  of  how  the 
phase-in  of  the  Tier  2  program  would 
work  for  all  vehicles.  This  figure  shows 
several  aspects  of  the  proposed  program: 

•  Phase-in/phase-out  requirements  of 
the  interim  programs; 
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in  requirements  of  new 
ve  standards; 
Yeais  that  could  be  included  in 
alternati  i'e  phase-in  schedules; 

Yeai  s  in  which  manufacturers 
could  bank  NOx  credits  through  "early 
banking";  and 

Bo  indaries"  on  averaging  sets  in 
the  Tier  I  and  interim  programs. 

We  di!  cuss  each  of  these  topics  in 
detail  be  ow  and  make  numerous 
references  to  Figure  IV.B-1. 

BILLING  COtJE  6560-50-P 
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Figure  IV.B-1 

TIER  2  AND  INTERIM  NON-TIER  2  PHASE-IN  AND  EXHAUST  AVERAGING  SETS 

(Bold  lines  around  shaded  areas  indicate  averaging  sets) 


LDV/LLDT 
(INTERIM) 


LDV/LLDT 
(TIER  2 

+evap) 


HLDT 
(TIER  2 
+evap) 


HLDT 
(INTERIM) 


0.60  NOx  cap  applies  to  balance  of  vehicles  during  the  2064-2006  phase-in  years 

Alternative  phase-in  provisions  permit  manufacturers  to  deviate  from  the  25/50/75%  2004-2006  and  50%  2008 
phase-in  requirements  and  provide  credit  for  phasing  in  some  vehicles  during  one  or  more  of  diese  model  years. 


BILLING  CODE  6560-SO-C 
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J.  Implenentation  Schedule  for  LDVs 
and  LLD  Ts 
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proposing  that  the  Tier  2 
take  effect  beginning  with  the 
year  for  light  duty  vehicles 
at  or  below  6000  pounds 
(^JDV/LLDTs).  We  are  proposing 
would  phase  their 
into  the  Tier  2  program 
with  25  percent  of  LDV/LLDT 
year,  50  percent  in  2005,  75 
2006.  and  100  percent  in 
M4nufacturers  would  be  free  to 
vehicles  were  phased-in 
.  However,  in  each  year  during 
the  phase- in,  the 

's  average  NOx  for  its  Tier 
would  have  to  meet  the  0.07 
corporate  average  standard.  This 
schedule  would  provide 
ive  and  eight  years  of  leadtime 
manufacturers  to  bring  all  of 
LD)  7LLDT  production  into 
iaqce.  These  vehicles  constitute 
percent  of  the  light  duty  fleet. 

manufacturer  flexibility 
e  incentives  for  early 
ion  of  Tier  2  vehicles,  we  are 
that  manufacturers  could  use 
phase-in  schedules  that 
require  100  percent  phase-in  by 
would  recognize  the  benefits 
introduction  of  Tier  2  vehicles, 
manufacturers  to  adjust  their 
to  better  fit  their  own 
plans. 


inci  ease 


proposin  I 
alternative 
would 
2007,  bul 
of  early  i 
and  allov ' 
phase-in 
productifin 

a.  Implenentation  Schedule  for  HLDTs 

To  pro'  'ide  greater  leadtime  for 
HLDTs  w  B  are  proposing  that  the  Tier  2 
jchedule  would  start  later  and 
■  than  that  for  LDVs  and  LLDTs. 
In  our  pre  iposal  50  percent  of  each 
manufacturer's  HLDTs  would  be 

o  meet  Tier  2  standards  in 
100  percent  would  have  to 
meet  Tie^  2  standards  in  2009.  As  with 
the  LDV/LlDTs,  the  Tier  2  HLDTs 
would  ha  ve  to  meet  a  corporate  average 
NOx  Stan  iard  of  0.07  g/mi.  This  delayed 
phase-in  i  ichedule  would  provide 
manufact  irers  with  nine  years  of  lead 
time  befo:  e  they  would  need  to  bring 
any  HLD'  "s  into  compliance  with  Tier  2 
standards ,  As  for  the  LDV/LLDTs  above, 
to  encour  ige  early  introduction  of  Tier 
2  HLDTs  md  to  provide  manufacturers 
with  grea  er  flexibility,  we  are 
proposing  that  manufacturers  could  use 
altemativ ;  phaseMn  schedules  that 
would  sti  1  result  in  100%  phase-in  by 
2009. 

We  reqi  lest  comment  on  the 
appropria  teness  of  this  separate 
schedule  or  HLDTs. 

e.  LDVi  and  LDTs  Not  Covered  by  Tier 
2.  The  tw  )  groups  of  vehicles  (LDV/ 
LLDTs  an  i  HLDTs)  will  be  approaching 


the  Tier  2  standards  from  quite  different 
emission  "backgrounds.  "  LDV/LLDTs 
will  be  at  NLEV  levels,  which  require 
NOx  emissions  of  either  0.3  or  0.5g/mi 
on  average  ^\  while  HLDTs  will  be  at 
Tier  1  levels  facing  NOx  standards  of 
either  0.98  or  1.53  g/mi,  depending  on 
truck  size.  These  Tier  1  NOx  levels  for 
HLDTs  are  very  high  relative  to  our  0.07 
g/mi  Tier  2  NOx  average.  To  address  the 
disparity  in  emission  "backgrounds" 
while  gaining  air  quality  benefits  from 
vehicles  during  the  phase-in  period,  we 
are  proposing  separate  sets  of  interim 
standards  for  the  two  vehicle  groups 
during  the  phase-in  period.  The 
provisions  described  below  would 
apply  in  2004  for  all  LDVs  and  LDTs  not 
certified  to  Tier  2  standards.  The 
relationship  of  the  interim  programs  to 
the  final  Tier  2  standards  is  shown  in 
Figure  IV.B-1. 

i.  Interim  Standards  for  LDV/LLDTs 

Beginning  with  the  2004  model  year, 
all  new  LDVs  and  LLDTs  not 
incorporated  under  the  Tier  2  phase-in 
would  be  subject  to  an  interim  corporate 
average  NOx  standard  of  0.30  g/mi.  This 
is  the  nominal  LEV  NOx  emission 
standard  for  LDVs  and  LDTls  under  the 
NLEV  program.  This  interim  program 
would  hold  LDVs  and  LLDTs  not 
covered  by  the  Tier  2  standards  diu-ing 
the  phase-in  to  NLEV  levels  and  bring 
about  NOx  emission  reductions  from 
LDT2s  .  By  implementing  these  interim 
standards  for  LDVs  and  LLDTs  we  will 
ensure  that  the  accomplishments  of  the 
NLEV  programs  are  continued.  Because 
the  Tier  2  standards  are  phased-in 
beginning  in  the  2004  model  year,  the 
interim  standards  for  LDVs  and  LLDTs 
apply  to  fewer  vehicles  each  year,  i.e., 
they  are  "phase-out"  standards.  Figure 
IV.B-1  shows  the  maximum  percentage 
of  LDVs  and  LLDTs  that  would  ' 
normally  be  subject  to  the  interim 
standards  each  year. 

As  the  interim  program  for  LDV/ 
LLDTs  is  designed  to  hold  these 
vehicles  to  NLEV  levels,  it  employs  bins 
derived  from  the  NLEV  program.  These 
bins  are  shovra  in  Tables  IV.B.-6  and 
-7. 

a.  Interim  Standards  for  HLDTs. 

Our  interim  standards  for  HLDTs 
would  begin  in  2004.  The  Interim 
Program  for  HLDTs  would  set  a 
corporate  average  NOx  standard  of  0.20 
g/mi  that  would  be  phased  in  between 
2004  and  2007.  The  interim  HLDT 
standards,  like  those  for  LDV/LLDTs 


" '  The  NLEV  program  imposes  NMOG  average 
standards  that  would  lead  to  full  useful  life  NOx 
levels  of  about  0.3  g/mi  for  LDV/LDTls  and  0.5  g/ 
mi  for  LDT2S. 


would  be  built  around  a  set  of  bins  (See 
Tables  IV.B.-8  and  -9). 

As  shown  in  Figure  FV.B.-l,  the 
phase-in  would  be  25  percent  in  the 
2004  model  year,  50  percent  in  2005,  75 
percent  in  2006,  and  100  percent  in 
2007.  The  program  would  remain  in 
effect  through  2008  to  cover  those 
HLDTs  not  yet  phased  into  the  Tier  2 
standcu-ds  (a  maximum  of  50%). 
Vehicles  not  subject  to  the  interim 
corporate  average  NOx  standard  during 
the  2004-2006  phase-in  years  would  be 
subject  to  the  least  stringent  bin  (Bin  5) 
so  their  NOx  emissions  would  be 
effectively  capped  at  0.60  g/mi.  These 
vehicles  would  be  excluded  from  the 
calculation  to  determine  compliance 
with  the  interim  0.20  g/mi  average  NOx 
standard. 

This  proposed  approach  would 
implement  standards  significantly  lower 
than  the  Tier  1  NOx  standards  currently 
applicable  to  these  vehicles.  While 
manufacturers  already  certify  many 
HLDTs  at  or  below  these  levels,  we 
believe  these  interim  standards 
represent  a  reasonable  step  toward  the 
Tier  2  standards  and  would  provide 
meaningful  control  in  the  near  term 
relative  to  current  levels  and  Tier  1. 
This  approach  would  allow  more  time 
for  maniifactiarers  to  bring  the  more 
difficult  HLDTs  to  Tier  2  levels  while 
achieving  real  reductions  from  those 
HLDTs  that  may  present  less  of  a 
challenge. 

Hi.  Interim  Programs  Would  Provide 
Reductions  over  Previous  Standards 

As  was  the  case  with  the  primary  Tier 
2  bin  structure,  the  bin  structure  for  the 
interim  programs  would  focus  on  NOx 
and  yet  should  provide  further 
reductions  in  NMOG  beyond  the  NLEV 
program  (See  Tables  rV.B.-6,7,8  and  9). 
This  is  because  the  interim  programs 
would  reduce  emissions  from  LDT2s 
and  HLDTs  compared  to  thefr  previous 
standards.  Without  the  interim 
standards,  HLDTs  could  be  certified  as 
high  as  0.46  g/mi  or  0.56  g/mi,  the  Tier 

1  NMHC  levels.  With  the  interim 
standards,  however,  exhaust  NMOG 
should  average  approximately  0.09  g/mi 
for  all  non-Tier  2  LDV/LLDTs.  and  0.25 
g/mi  or  less  for  HLDTs. 

iv.  Alternative  Approach  for  Interim 
Standards 

An  alternative  flexible  approach  for 
reducing  the  emissions  from  vehicles 
and  trucks  prior  to  their  phase-in  to  Tier 

2  standards  would  be  to  employ  a 
declining  NOx  average,  or  perhaps 
separate  declining  NOx  averages  for 
LDV/LLDTs  and  HLDTs.  In  this 
approach,  manufacturers  would  certify 
vehicles  to  their  choice  of  bins,  but 
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would  have  to  meet  an  average  NOx 
standard  (or  standards)  that  became 
lower  each  year.  Manufactiirers  could 
bank  NOx  credits  in  early  years  of  such 
a  program  for  use  in  later  years  when 
the  standard  tightened.  We  request 
comment  on  the  benefits,  implications 
and  drawbacks  of  such  an  approach. 
Commenters  should  address  the  issues 
of  (1)  what  added  flexibility  does  this 
approach  provide  beyond  that  provided 
by  the  bins  and  phase-in  approach 
proposed  above,  (2)  how  to  handle 
potential  windfall  credits  that  could 
arise  in  the  early  years  vmder  such  an 
approach,  (3)  how  a  standard  that 
changes  each  year  would  impact 
technology  phase-in  and  phase-out,  and 
(4)  whether  such  an  approach  would 
require  the  implementation  of  declining 
average  standards  for  the  other  exhaust 
pollutants. 

f.  Generating,  Banking,  and  Trading 
NOx  Credits.  As  described  above,  we  are 
proposing  that  manufactiuers  average 
the  NOx  emissions  of  their  Tier  2 
vehicles  and  comply  with  a  corporate 
average  NOx  standard.  In  addition,  we 
are  proposing  that  when  a 
manufacturer's  average  NOx  emissions 
fall  below  the  corporate  a^^erage  NOx 
standard,  it  could  generate  NOx  credits 
that  it  could  save  for  later  use  (banking) 
or  sell  to  another  manufacturer 
(trading).  NOx  credits  would  be 
available  imder  the  Tier  2  standards,  the 
interim  standards  for  LDVs  and  LLDTs, 
and  the  interim  standards  for  HLDTs. 
These  NOx  credit  provisions  would 
facilitate  compliance  with  the  fleet 
average  NOx  standards  and  would  be 
very  similar  to  those  currently  in  place 
for  NMOG  emissions  under  California 
and  federal  NLEV  regulations. 

A  manufacturer  with  an  average  NOx 
level  for  its  Tier  2  vehicles  in  a  given 
model  year  below  the  0.07  gram  per 
mile  corporate  average  standard  would 
generate  Tier  2  NOx  credits  that  it  could 
use  in  a  futtu-e  model  year  when  its 
average  NOx  might  exceed  the  0.07 
standard.  Manufacturers  would 
calculate  their  corporate  average  NOx 
emissions  and  then  compute  credits 
based  on  how  far  below  0.07  g/mi  the 
corporate  average  fell. 

Manufactiu-ers  would  be  free  to  retain 
any  credits  they  generate  for  future  use 
or  to  trade  (sell)  those  credits  to  other 
manufacturers.  Credits  retained  or 
purchased  could  be  used  by 
manufacturers  with  corporate  average 
Tier  2  NOx  levels  above  0.07  g/mi. 
Manufacturers  could  certify  LDVs  and 
LLDTs  to  Tier  2  standards  as  early  as  the 
2001  model  year  and  receive  NOx 
credits  for  their  efforts.  They  could  use 
credits  generated  imder  these  "early 
banking"  provisions  after  the  Tier  2 


phase-in  begins  in  2004  (2008  for 
HLDTs). 

Banking  and  trading  of  NOx  credits 
under  the  interim  non-Tier  2  standards 
would  be  similar,  except  that  a 
manufacturer  would  determine  its 
credits  based  upon  the  0.30  or  0.20  gram 
per  mile  corporate  average  NOx 
standard  applicable  to  vehicles  in  the 
interim  programs.  There  would  be  no 
provisions  for  early  banking  under  the 
interim  standards  and  manufacturers 
would  not  be  allowed  to  use  interim 
credits  to  address  the  Tier  2  NOx 
average  standard.  Interim  credits  from 
LDVs/LLDTs  and  interim  credits  from 
HLDTs  could  not  be  used 
interchangeably  due  to  the  differences 
in  the  interim  corporate  average  NOx 
standards.  We  seek  comment  on 
allowing  exchanges  of  credits  between 
the  LDV/LLDT  interim  program  and  the 
HLDT  interim  program. 

Banking  and  trading  of  NOx  credits 
and  related  issues  are  discussed  in 
greater  detail  in  Section  IV.B.-4.d. 
below. 

2.  Why  Are  We  Proposing  the  Same  Set 
of  Standards  for  Tier  2  LDVs  and  LDTs? 

Before  we  provide  a  more  detailed 
description  of  the  proposed  vehicle 
program,  two  overarching  principles  of 
today's  proposal  are  worth  explaining  in 
some  detail.  The  first  of  these  is  our 
proposal  to  bring  all  LDVs  and  LDTs 
under  the  same  set  of  emission 
standards.  Historically.  LDTs — and 
especially  the  heavier  trucks  in  the 
LDT3  and  LDT4  categories — have  been 
subject  to  less  stringent  emission 
standards  than  LDVs  (passenger  cars).  In 
recent  years  the  proportion  of  light  truck 
sales  has  grown  to  approximately  50 
percent.  Many  of  these  LDTs  are 
mini  vans,  passenger  vans,  sport  utility 
vehicles  and  pick-up  trucks  that  are 
used  primarily  or  solely  for  personal 
transportation;  i.e.,  they  are  used  like 
passenger  cars  and  there  are  more 
annual  vehicle  miles  of  travel  as  a 
result. 

As  vehicle  preferences  have 
increasingly  shifted  from  passenger  cars 
to  light  trucks  there  has  been  an 
accompanying  increase  in  emissions 
over  what  otherwise  would  have 
occurred,  because  of  the  increase  in 
miles  traveled  and  the  less  stringent 
standards  for  LDTs  as  compared  to 
LDVs.  As  Section  III.  above  makes  clear, 
reductions  in  these  excess  emissions 
(and  in  other  mobile  and  stationary 
source  emissions)  are  seriously  needed. 
Since  both  LDVs  and  LDTs  are  within 
technological  reach  of  the  standards  in 
the  proposed  Tier  2  bin  structiu-e,  we 
are  proposing  to  equalize  the  regulatory 
useful  life  periods  for  LDVs  and  LDTs 


and  to  apply  the  same  Tier  2  exhaust 
emission  standard  bins  to  all  of  them. 

Once  the  phase  in  periods  end  for  all 
vehicles  in  2009,  manufacturers  would 
include  all  LDVs  and  LDTs  together  in 
calculating  their  corporate  average  NOx 
levels.'"  As  mentioned  above  and 
described  in  more  detail  in  Section 
rV.B.-4.  below,  manufacturers  could 
choose  the  emission  bin  for  any  test 
group  of  vehicles  provided  that  on  a 
sales  weighted  average  basis,  the 
manufactxu-er  met  the  average  NOx 
standard  of  0.07  g/mi  for  its  Tier  2 
vehicles  that  year. 

Some  have  suggested  that  a  program 
with  different  requirements  would  be 
needed  for  heavy  LDTs.  Recognizing 
that  compliance  will  be  most 
challenging  for  HLDTs,  the  delay  in  the 
start  of  the  phase-in  and  the  additional 
phase-in  years  for  those  vehicles  would 
allow  manufacturers  to  delay  the  initial 
impact  of  the  Tier  2  standards  until  the 
2008  model  year.  This  represents  four 
additional  model  years  of  leadtime 
beyond  the  time  when  passenger  cars 
and  LDTls  and  LDT2s  would  have 
achieved  Tier  2  standards  in  substantial 
numbers.  We  believe  this  phase-in  and 
other  provisions  of  this  proposal 
respond  to  these  concerns.  However,  we 
request  comments  on  the  need  for 
different  standards  for  these  vehicles. 
Specifically,  we  request  comment  on 
different  levels  for  NMOG  standards  for 
these  vehicles,  including  how  NMOG 
standards  less  stringent  than  our 
proposed  standards  might  affect  the 
technological  challenges  presented  by 
the  proposed  NOx  standards. 

Considerations  for  a  2004  Technology 
Review 

EPA  is  seeking  comment  on  whether 
it  should  conduct  a  technology  review 
of  the  Tier  2  standards  in  the  future.  As 
part  of  the  input  received  from 
stakeholders  while  developing  this 
proposal,  the  Alliance  of  Automobile 
Manufacturers  suggested  that  the 
proposal  include  consideration  of  a 
technology  review,  principally  designed 
to  assess  the  status  of  Tier  2  technology 
development.  As  discussed  above,  we 
recognize  that  HLDTs  will  face  the 
greatest  technological  challenge  in 
complying  with  our  proposed  standards. 
Some  manufacturers  have  suggested  that 
the  approach  of  applying  the  same 
standard  to  cars  and  light-duty  trucks 
presents  sufficient  challenge  as  to  raise 
serious  uncertainty  about  compliance 
for  the  larger  vehicles,  even  in  the  2008 


"  Because  of  the  different  phase-in  percentages 
and  phase  in  schedules  for  the  two  groups,  we  are 
proposing  that  during  the  duration  of  the  phase-in 
(through  2008)  manufacturers  would  average  Tier  2 
LDV/LLDTs  separately  from  HLDTs. 
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time  frai  le.  In  addition  to  the  concerns 
expresse  d  regarding  the  time  frame  for 
implemt  ntation  of  the  more  stringent 
standarc  s  for  HLDTs  in  2008, 
manufac  turers  have  indicated  that  there 
are  ques  ions  of  feasibility  for 
introduc  tion  of  advanced  technologies 
for  improved  fuel  economy,  such  as  lean 
biuTi,  fu(il  cell,  and  hybrid  electric 
technolo  ry. 

The  re  /iew  could  assess  the  feasibility 
of  the  st«  ndards  relative  to  the  state  of 
technolo  ry  development  for  HLDTs. 
Further,  he  review  could  consider 
gasoline  and  diesel  fuel  quality  and  its 
impact  op  the  effectiveness  of 
aftertreatjment,  and  whether  lower  sulfur 
levels  ar(  i  necessary  for  HLDTs  to  meet 
the  Tier  : !  standards.  We  may  also 
examine  the  feasibility  of  the  standards 
for  vehic  es  using  technologies  to 
advance  fuel  economy.  In  addition,  the 
review  could  consider  whether 
additional  air  quality  improvements  are 
necessar]  r  and  the  feasibility  of 
addition)  J  reductions  of  vehicle 
emission  s  to  achieve  such  air  quality 
improve!  nents.  EPA  believes  that 
serious  c  snsideration  of  this  concept  is 
warranto  i  and  if  it  determines  such  a 
review  tc  be  appropriate,  the  best  time 
to  condu  :1  such  a  review  may  be  in  the 
2004  tim  3  frame,  before  the  final  Tier  2 
standard!  i  go  into  effect  for  HLDTs. 

EPA  cc  uld  conduct  such  a  review  to 
assess  thi  (  feasibility,  timing  and 
stringent  y  of  the  standards  relative  to 
the  state  )f  technology  development.  In 
doing  so,  EPA  would  determine  whether 
or  not  th(  re  was  a  need  to  formally 
consider  i  change  in  the  final  Tier  2 
standard; .  If  such  a  change  were 
determin  ;d  to  be  necessary,  EPA  would 
conduct  ii  formal  rulemaking,  including 
conducting  public  hearings. 

As  pari  of  the  technology  review,  EPA 
would  se  jk  advice  from  all  appropriate 
stakeholc  ers  and  could  engage  a  peer 
review  pi  ocess.  In  addition,  such  a 
process,  i  f  undertaken,  could  include 
public  nc  tice  and  opportunity  for 
comment  on  the  review,  including  the 
holding  of  public  hearings  by  EPA.  One 
way  to  St  ucture  the  process  would 
include  t  le  establishment  of  an  advisory 
panel  un(  ler  the  Clean  Air  Act  Advisory 
Committee  to  provide  assessment  of  the 
state  of  technology  and  the  feasibility  of 
the  stand  u-ds.  The  Committee  could 
recomme  id  appropriate  action  for  the 


'A  "test  ;roup"  is  the  basic  classification  unit 
proposed  fo  certification  of  light-duty  vehicles  and 
trucks  unde  EPA  certification  procedures  for  the 
CAP2000  pr  jgram.  This  preamble  assumes  that 
manufacturi  rs  will  be  certifying  under  the 
provisions  c  F  the  CAP2000  program.  "Test  group" 
is  a  broader  :lassification  unit  than  "engine  family" 
used  prior  t|  the  implementation  of  the  CAP2000 


Administrator  based  on  their  findings. 
The  Administrator  would  then 
determine  if  any  changes  were  needed 
to  adjust  the  Tier  2  standards  for 
HLDTs,  advanced  technologies,  or  the 
fuel  parameters.  We  request  comment 
on  the  need  for  a  technology  review, 
scope  of  the  review  and  on  the  design 
of  the  process  and  its  timing. 

3.  Why  Are  We  Proposing  the  Same 
Standards  for  Both  Gasoline  and  Diesel 
Vehicles? 

The  second  overarching  principle  of 
our  vehicle  proposal  is  to  apply  the 
same  Tier  2  standards  to  all  light 
vehicles,  regardless  of  the  fuel  they  are 
designed  to  use.  The  same  exhaust 
emission  standards  and  useful  life 
periods  we  are  proposing  today  would 
apply  whether  the  vehicle  is  built  to 
operate  on  gasoline  or  diesel  fuel  or  on 
an  alternative  fuel  such  as  methanol  or 
natural  gas.  Diesel  engines  used  in  LDVs 
and  LDTs  tend  to  be  used  in  the  same 
applications  as  their  gasoline 
counterparts,  and  thus  we  believe  they 
should  meet  the  same  or  very  similar 
standards. 

Manufacturers  have  expressed 
concerns  that  diesel-fueled  vehicles 
would  have  difficulty  meeting  NOx  and 
particulate  matter  levels  like  those 
contained  in  today's  proposal.  Clearly, 
these  standards  would  be  challenging. 
As  discussed  in  Section  IV.A.-l.  above, 
we  expect  that  the  proposed  Tier  2  NOx 
and  NMOG  standards  would  be 
challenging  for  gasoline  vehicles,  but 
that  major  technological  innovations 
would  not  be  required.  For  diesels, 
however,  the  proposed  NOx  and  PM 
standards  would  likely  require 
applications  of  new  types  of 
aftertreatment  with,  perhaps,  changes  in 
diesel  fuel.  We  anticipate  that 
manufacturers  that  chose  to  build  diesel 
vehicles  would  adopt  aftertreatment 
technologies  such  as  NOx  storage 
catalysts  and  continuously  regenerating 
particulate  traps  to  meet  Tier  2 
requirements. 

Today,  diesels  comprise  less  than 
one-half  of  one  percent  of  all  LDV/LDT 
sales.  While  this  is  a  small  fraction,  the 
potential  exists  for  diesels  to  gain  a 
considerable  market  share  in  the  future. 
All  one  need  do  is  review  the  dramatic 
increase  in  recent  years  of  diesel  engine 
use  in  the  lightest  category  of  heavy 


program.  We  discuss  the  CAP2000  program  in  more 
detail  in  section  V.A.9.  of  this  preamble. 

'*The  regulatory  "useful  life"  value  for  Tier  2 
vehicles  is  specifically  addressed  in  Section  V.A.2. 
of  this  preamble.  Full  useful  life  is  proposed  to  be 
10  years  or  120,000  miles  for  all  vehicles  except 
LX)T3s  and  LDT4s,  for  which  it  is  11  years  or 
120.000  miles.  Intermediate  useful  life,  where 
standards  are  applicable,  is  5  years  or  50,000  miles. 


duty  vehicles  (8500-10,000  pounds 
GVWR)  to  see  the  potential  for 
significant  diesel  engine  use  in  LDTs, 
and  perhaps  LDVs,  in  the  future.  Just 
ten  ago  years  diesels  made  up  less  than 
10  percent  of  this  class  of  vehicles.  In 
1998,  this  fraction  approached  50 
percent. 

The  potential  impact  of  large-scale 
diesel  use  in  the  light-duty  fleet 
underscores  the  need  for  the  same 
standards  to  apply  to  diesels  as  for  other 
vehicles.  Given  the  health  concerns 
associated  with  diesel  PM  emissions 
(see  Section  III.  above),  we  believe  that 
it  is  prudent  to  address  PM  emissions 
from  diesel  LDVs  and  LDTs  while  their 
numbers  are  relatively  small.  In  this 
way  the  program  can  minimize  the  PM 
impact  that  would  accompany 
significant  growth  in  this  market 
segment  while  allowing  manufacturers 
to  incorporate  low-emission  technology 
into  new  light-duty  diesel  engine 
designs. 

4.  Key  Elements  of  the  Proposed  Vehicle 
Program 

The  previous  subsections  IV.B.-l.,  2., 
and  3.  provided  an  overview  of  today's 
proposed  vehide  program  and  the  two 
overarching  principles  that  it  is  built  on. 
This  subsection  elaborates  on  the  major 
vehicle-related  elements  of  today's 
proposal.  Later  in  this  preamble.  Section 
V.  A.  discusses  the  rest  of  the  proposed 
vehicle  provisions. 

a.  Basic  Exhaust  Emission  Standards 
and  "Bin"  Structure.  The  program  we 
are  proposing  today  contains  a  basic 
requirement  that  each  manufacturer 
meet,  on  average,  a  full  useful  life  NOx 
standard  of  0.07  g/mi  for  all  its  Tier  2 
LDVs  and  LDTs.  Manufacturers  would 
have  the  flexibility  to  choose  the  set  of 
standards  that  a  particular  test  group '' 
of  vehicles  must  meet.  For  a  given  test 
group  of  LDVs  or  LDTs,  manufacturers 
would  select  a  set  of  full  useful  life  '* 
standards  from  the  same  row  ("emission 
bin"  or  simply  "bin")  in  Table  IV.B.-l. 
below.  Each  bin  contains  a  set  of 
individual  NMOG,  CO,  HCHO.  NOx. 
and  PM  standards.  The  vehicles  would 
have  to  comply  with  each  of  those 
standards  and  would  also  be  subject  to 
the  corresponding  bin  of  intermediate 
useful  life  standards,  if  applicable, 
found  in  Table  rV.B-2.  For  technology 
harmonization  purposes,  our  proposed 


"  EPA's  current  standards  for  Clean  Fuel 
Vehicles  are  less  stringent  than  the  proposed  Tier 
2  standards.  See  40  CFR  88.104-94.  The  Tier  2 
standards  would  supercede  the  current  CFV 
standards,  and,  if  EPA  adopts  the  standards 
proposed  today,  the  Agency  intends  to  undertake  a 
rulemaking  to  revise  the  CFV  standards 
accordingly. 
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emission  bins  include  all  of  those 
adopted  in  California's  LEV  II 
program.^'' 


adopted  in  California's  LEV  II 
program.  ^^ 


Table  IV.B.-2.— Tier  2  Light-Duty  Full  Useful  Life  (120,000  mile)  Exhaust  Emission  Standards 

[Grams  per  mile] 


Bin  No. 

NOx 

NMOG 

CO 

HCHO 

PM 

7  

0.20 

0.125 

A£ 

0.018 

0.02 

6  - 

0.15 

0.090 

4JZ 

0.018 

0.02 

5  

0.07 

0.090 

42 

0.018 

0.01 

4  

0.07 

0.055 

2.1 

0.011 

0.01 

3  

0.04 

0.070 

2.^ 

0.011 

0.01 

2 

0.02 

0.010 

2.1 

0.004 

0.01 

1 

0.00 

0.000 

0.0 

0.000 

0.00 

Table  IV.B.-3.— Light-Duty  Intermediate  Useful  Life  (50,000  mile)  Exhaust  Emission  Standards 

[Grams  per  mile] 


Bin  No. 

NOx 

NMOG 

CO 

HCHO 

PM 

7 

0.14 
0.11 
0.05 
0.05 

0.100 
0.075 
0.075 
0.040 

3.4 
3.4 
3.4 

1.7 

0.015 
0.015 
0.015 
0.008 

6  

5  

4  

Under  a  "bins"  approach,  a 
manufacturer  may  select  a  set  of 
emission  standards  (a  bin)  to  comply 
with,  and  a  test  group  must  meet  all 
standards  within  that  bin.  Ultimately, 
the  manufacturer  must  also  ensure  that 
the  emissions  of  a  targeted  pollutant — 
NOx  in  this  case — from  all  of  its 
vehicles  taken  together  meet  a 
"corporate  average"  emission  standard. 
This  corporate  average  emission 
standard  ensures  that  a  manufacturer's 
production  yields  the  required  overall 
emission  reductions.  (See  Section  FV.B.- 
4.C.  below  for  more  discussion  of  the 
corporate  average  NOx  standard.) 

In  addition  to  the  Tier  2  standards 
described  above,  we  are  also  proposing 
interim  standards  derived  from  the 
LDV/LDTl  NLEV  standards  to  cover  all 
non-Tier  2  LDVs  and  LLDTs  during  the 
Tier  2  phase-in.  We  are  proposing 
separate  interim  standards  for  HLDTs. 
(We  describe  the  interim  standards  in 
detail  in  Section  IV.B.4.e.  below.) 

i.  Why  Are  We  Proposing  Extra  Bins? 

Compared  to  the  CalLEV  II  program, 
our  Tier  2  proposal  includes  additional 
bins.  The  California  program  contains 
no  bins  that  would  allow  NOx  levels 
above  the  0.07  g/mi  level  of  LEVs. 
Therefore,  under  the  California  program, 
no  engine  family  can  be  certified  above 
LEV  levels,  even  with  the  application  of 
offsetting  credits.  We  propose  to  add 
two  bins  above  the  LEV  bin  (Bins  6  and 


7)  and  another  below  the  LEV  bin  (Bin 
3)  to  provide  manufacturers  with 
additional  flexibility  to  reduce  costs  and 
to  account  for  greater  technological 
challenges  faced  in  getting  certain 
vehicles  to  levels  of  0.07  g/mi  NOx  or 
less. 

During  the  Tier  2  phase-in  years 
(through  2006  for  LDV/LLDTs  and  2008 
for  HLDTs),  we  are  also  proposing  that 
the  bins  from  the  applicable  interim 
program  would  be  available.  Vehicles 
certified  to  these  levels  could,  at  the 
manufacturer's  option,  be  included  in 
calculating  the  Tier  2  corporate  average 
NOx  level.  This  would  enhance  the 
flexibility  of  the  program  by  providing 
manufacturers  with  three  additional 
bins  having  NOx  standards  above  0.07 
g/mi.  Since  a  manufacturer  could  elect 
these  bins  under  the  interim  program 
anyway,  there  would  be  no  impact  on 
air  quality.  The  interim  program  and  the 
interim  bins  for  non-Tier  2  vehicles  are 
described  in  detail  in  section  IV.B.4.e. 

The  additional  bins  would  also 
provide  an  incentive  for  manufactiu^ers 
to  produce  vehicles  below  0.07  g/mi  of 
NOx.  Wc  believe  this  incentive  would 
exist  because  manufactiirers  would  have 
some  vehicles  (especially  larger  LDTs) 
that  they  might  find  more  cost  effective 
to  certify  to  levels  above  the  0.07  g/mi 
average  standard.  However,  to  do  this 
they  would  have  to  offset  those  vehicles 
in  our  NOx  averaging  system  with 


vehicles  certified  below  0.07  g/mi,  and 
the  0.04  g/mi  bin  would  provide  greater 
opportimity  to  do  this.  Thus,  the  extra 
bins  would  serve  two  pxu-poses;  they 
would  provide  additional  flexibility  to 
manufacturers  to  address  technological 
differences  and  costs,  and  they  would 
provide  those  manufactiu^rs  with 
incentives  to  produce  cleaner  vehicles 
and  thus  advance  emission  control 
technology. 

We  are  proposing  a  bins  approach  and 
the  proposed  bins  because  we  believe 
they  would  provide  adequate  and 
appropriate  emission  reductions  and 
manufacturer  flexibility.  In  addition, 
this  structure  will  help  to  accelerate 
technological  innovation.  We  request 
comment  on  the  appropriateness  of  the 
proposed  bin  structure  and  whether  the 
levels  proposed  are  appropriate.  Also, 
we  request  comment  on  whether  we 
should  include  up  to  two  additional 
bins  between  bin  5  (NOx  =  0.07)  and  bin 
6  (NOx  =  0.15).  Our  proposed  bin 
structure  is  intended  to  assure  that 
nearly  all  vehicles  comply  with  a  NOx 
standard  of  0.07  g/mi.  These  additional 
bins  would  provide  greater  flexibility 
for  manufacturers  who  may  find  it  more 
cost-effective  to  produce  some  vehicles 
slightly  above  0.07  but  would  have 
difficulties  meeting  a  0.07  g/mi  average 
NOx  standard  if  they  had  to  certify  them 
to  a  NOx  level  of  0.15  g/mi.  We  request 
specific  comment  on  whether  we  should 


"  A  "test  group"  is  the  basic  classification  unit 
proposed  for  certification  of  light-duty  vehicles  and 
trucks  under  EPA  certification  procedures  for  the 
CAP2000  program.  This  preamble  assumes  that 


manufacturers  will  be  certifying  under  the 
provisions  of  the  CAP2000  program.  "Test  group" 
is  a  broader  classification  unit  than  "engine  family" 
used  prior  to  the  implementation  of  the  CAP2000 


program.  We  discuss  the  CAP2000  program  in  more 
detail  in  section  V.A.9.  of  this  preamble. 
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establisli  these  bins  and  if  so  what 

for  each  pollutant  we  should 
As  we  indicated  above,  we 
hat  the  existence  of  bins  above 
NOx  provide  an  incentive  for 
technoh  igical  advancement.  We  request 
as  to  whether  these  additional 
limit  this  incentive  in  any 


standards 
include 
believe 
0.07  g/ 


/nil 


commeiit 
bins  w 


Olid 


way. 
On 


this 


pnmari 
the 

request 
should 
phase- ir 


le  I 


other  hand,  Bin  7  is  intended 
to  aid  manufacturers  during 
traniition  to  Tier  2  standards.  We 
I  :onunent  on  whether  this  bin 
eliminated  when  the  Tier  2 
is  completed  (after  2007  for 
LDV/LLpTs  and  after  2009  for  HLDTs). 

b.  The  P  roposed  Program  Would  Phase 
in  the  Ti  er  2  Vehicle  Standards  over 
Several  fears 

1.  Prima}  y  Phase-In  Schedule 

We  ar  t  proposing  to  phase  in  the  Tier 
2  standa  rds  for  LDVs/LLDTs  over  a  four 
year  per  od  beginning  in  2004  and  we 
are  prop  asing  a  delayed  two  year  phase- 
in  beginjiing  in  2008  for  HLDTs.  These 
phase-ill  schedules  are  shown  in  Tables 
rV.B.-2  »nd  are  also  shown  separately  in 
Tables  T  '.B.-i  and  5.  We  believe  the 
flexibilil  y  of  this  dual  phase-in 
approaci  i  is  appropriate  because  the 
proposed  Tier  2  program  would 
encompjiss  all  light-duty  vehicles  and 
trucks  aiid  would  result  in  widespread 
applicatj  ons  of  upgraded  and  improved 
technology  across  the  fleet.  The  program 
would  require  research,  development, 
proveou  ,  and  certification  of  all  light- 
duty  molels.  and  manufacturers  would 
need  Ion  ^er  lead  time  for  some  vehicles, 
especial!  y  HLDTs.  Also,  manufacturers 
might  w;  sh  to  time  compliance  with  the 
Tier  2  sti  indards  to  coincide  with  other 
changes  such  as  the  roll  out  of  new 
engines  ( »r  new  models.  In  order  to 
begin  th<  <  introduction  of  very  clean 
vehicles  as  soon  as  possible  while 
avoiding  imposing  unnecessary 
inefficiencies  on  vehicle  manufacturers, 
we  belie  re  a  practical  but  aggressive 
phase-in  schedule  like  the  one  we  are 
proposir  g  effectively  balances  air 
quality,  lechnology,  and  cost 
considerptions. 

In  eacl  i  year,  manufacturers  would 
have  to  e  nsure  that  the  specified 
fraction  of  their  U.S.  sales  '*  met  Tier  2 
standard  >  for  evaporative  emissions 
(discussed  in  Section  FV.B.— 4.f.  below) 
and  exhaust  emissions,  including 
Supplem  ental  Federal  Test  Procedure 
(Skip)  standards  (discussed  in  Section 


■^The  rej  ulatory 
vehicles  is 
of  this  preanbl 
10  years  or 
LDT3S  and 
120,000  miles 
standards 


useful  life"  value  for  Tier  2 
ipecifically  addressed  in  Section  V.A.2. 
e.  Full  useful  life  is  proposed  to  be 
120.000  miles  for  all  vehicles  except 
LDT4S,  for  which  it  is  1 1  years  or 
Intermediate  useful  life,  where 
applicable,  is  5  years  or  50.000  miles. 


are 


V.A.-3.  below),  as  well  as  the  corporate 
average  Tier  2  NOx  standard. 
Manufacturers  would  have  to  meet  the 
Tier  2  exhaust  requirements  (i.e.,  all  the 
standards  of  a  particular  bin  plus  the 
Skip  standards)  using  the  same 
vehicles.  Vehicles  not  covered  by  the 
Tier  2  standards  during  the  phase-in 
years  (2004-2008)  would  have  to  meet 
interim  standards  described  in  Section 
IV.B.-.4.e.  below  and  the  existing 
evaporative  emission  as  well  as  the 
applicable  SFTP  standards. 

Manufactiirers  could  elect  to  meet  the 
percentage  phase-in  requirements  for 
evaporative  and  exhaust  emissions 
using  two  different  sets  of  vehicles.  We 
believe  that  because  of  interactions 
between  evaporative  and  exhaust 
control  strategies,  manufacturers  would 
generally  address  the  Tier  2  evaporative 
phase-in  with  the  same  vehicles  that 
they  used  to  meet  the  exhaust  phase-in. 
However,  the  primary  focus  of  today's 
proposal  is  on  exhaust  emissions,  and 
the  flexibility  for  manufacturers  to  use 
different  sets  of  vehicles  in  complying 
with  the  phase-in  schedule  for 
evaporative  standards  and  for  the 
exhaust  standards  would  have  no 
environmental  down  side  that  we  are 
aware  of.  It  is  possible  that  some 
exhaust  emission  improvements  might 
even  occur  sooner  than  they  otherwise 
would  if  a  manufacturer  were  able  to 
move  ahead  with  the  roll-out  of  a  model 
with  cleaner  exhaust  emissions  without 
having  to  wait  for  the  development  of 
suitable  evaporative  controls  to  be 
completed  for  that  model. 

Table  IV.B.-4.— Primary  Phase-in 
Schedule  for  Sales  of  Tier  2 
LDVS  and  LLDTs 


Model  year 

Required  per- 
centage of 
light-duty  vehi- 
cles and  light 
light-duty 
trucks 

2004 

2005 

2006 

2007 

25 

50 

75 

100 

Table  IV.B.-5.— Primary  Phase-in 
Schedule  for  Sales  of  Tier  2 
HLDTs 


Model  year 

Required  per- 
centage of 
heavy  light- 
duty  trucks 

2008 

2009.... 

50 
100 

According  to  the  proposed  phase-in 
approach,  vehicle  sales  would  be 
determined  according  to  the  "point  of 
first  sale"  method  outlined  in  the  NLEV 
rule.  Vehicles  with  points  of  first  sale  in 
California  or  a  state  that  had  adopted 
the  California  LEV  II  program  would  be 
excluded  from  the  calculation.  The 
"point  of  first  sale"  method  recognizes 
that  most  vehicle  sales  will  be  to  dealers 
and  that  the  dealers'  sales  will  generally 
be  to  customers  in  the  same  geographic 
area.  While  some  sales  to  California 
residents  (or  residents  of  states  that 
adopt  California  standards)  may  occur 
from  other  states  and  vice-versa,  we 
believe  these  sales  will  be  far  too  small 
to  have  any  significant  impact  on  the  air 
quality  benefits  of  the  Tier  2  program. 

a.  Alternative  Phase-In  Schedule 

While  our  primary  proposal  is  based 
upon  a  phase-in  of  25%,  50%,  75%  and 
100%  of  sales  over  the  2004,  2005,  2006 
and  2007  model  years,  respectively  (or 
50%  and  100%  in  2008  and  2009  for 
HLDTs),  we  are  proposing  to  permit 
alternative  phase-in  schedules  as  an 
option  to  provide  additional  flexibility 
to  manufacturers.  The  alternative  phase- 
in  schedule  provisions  are  structured  to 
provide  incentive  to  manufacturers  to 
introduce  Tier  2  vehicles  before  2004  (or 
2008  for  HLDTs). 

Under  this  alternative,  manufacturers 
that  introduced  vehicles  earlier  than 
required  could  earn  the  flexibility  to 
make  offsetting  adjustments,  on  a  one- 
for-one  basis,  to  the  phase-in 
percentages  in  later  years.  However, 
they  would  still  need  to  reach  100%  of 
sales  in  the  2007  model  year  (2009  for 
HLDTs).  Manufactiu-ers  would  have  the 
option  to  use  this  alternative  to  meet 
phase-in  requirements  for  LDV/LLDTs 
and/or  HLDTs.  They  could  use  separate 
alternative  phase-in  schedules  for 
exhaust  and  evaporative  emissions,  or 
an  alternative  phase-in  schedule  for  one 
set  of  standards  and  the  primary  (25/50/ 
75/100%)  schedule  for  the  other. 

An  alternative  phase-in  schedule 
would  be  acceptable  if  it  passed  a 
specific  mathematical  test.  We  have 
designed  the  test  to  provide 
manufacturers  benefit  from  certifying  to 
the  Tier  2  standards  early  while 
ensuring  that  significant  numbers  of 
Tier  2  vehicles  would  be  introduced 
during  each  year  of  the  alternative 
phase-in  schedule.  To  test  an  alternative 
schedule,  a  manufacturer  would  sum  its 
yearly  percentages  of  Tier  2  vehicles 
beginning  with  model  year  2001  and 
compare  the  resulting  sum  to  the  sum 
that  results  from  the  primary  phase-in 
schedule.  If  an  alternative  schedule 
scored  as  high  or  higher  than  the  base 
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option,  then  the  alternative  schedule 
would  be  acceptable. 

For  LDV/LLDTs.  the  final  sum  of 
percentages  would  have  to  equal  or 
exceed  250 — the  sum  that  resiUts  from 
a  25/50/75/100  percent  phase-in.  For 
example,  a  10/25/50/65/100  percent 
phase-in  that  began  in  2003  would  have 
a  siun  of  250  percent  and  would  be 
acceptable.  In  this  example,  each  Tier  2 
vehicle  sold  early  (ie.  in  2003)  would 
permit  the  manufacturer  to  sell  one  less 
Tier  2  vehicle  in  the  last  phase-in  year 
(2006).  A  10/20/40/70/100  percent 
phase-in  that  began  the  same  year 
woxdd  have  a  sum  of  240  percent  and 
would  not  be  acceptable.  For  HLDTs, 
the  sum  would  have  to  equal  or  exceed 
150  percent. 

To  ensure  that  significant  numbers  of 
Tier  2  vehicles  are  introduced  in  the 
2004  time  frame,  manufacturers  would 
not  be  permitted  to  use  alternative 
phase-in  schedules  that  delayed  the 
implementation  of  the  Tier  2  LDV/LLDT 
requirements,  even  if  the  sum  of  the 
phase-in  percentages  met  or  exceeded 
250.  Such  a  situation  could  occiu  if  a 
manufacturer  delayed  implementation 
of  its  Tier  2  production  until  2005  and 
began  a  75/85/100  percent  phase-in  that 
year.  To  protect  against  this  possibility, 
we  are  proposing  that  in  any  alternate 
phase-in  schedule,  a  manufact\uer's 
phase-in  percentages  from  the  2004  and 
earlier  model  years  siun  to  at  least  25%. 

The  mathematical  technique  to 
evaluate  alternative  phase-in  schemes  is 
somewhat  similar  to  that  used  in  our 
NLEV  rule  and  in  California  rules.  We 
request  comment  on  its  appropriateness 
for  this  application.  We  also  request 
comment  on  other  approaches  that 
might  serve  to  provide  incentive  to 
manufacturers  to  introduce  Tier  2 
vehicles  early,  and  to  provide  additional 
flexibility,  while  at  the  same  time 
assuring  that  environmental  gains 
equivalent  to  or  greater  than  those  of  the 
primary  phase-in  option  are  produced. 
We  have  considered  whether  it  would 
be  appropriate  to  provide  a  "multiplier" 
that  would  serve  to  increase  the  value 
of  the  percentage  of  vehicles  introduced 
before  2004  (2008  for  HLDTs)  in  the 
mathematical  test  described  above.  Such 
a  multiplier  might  start  at  1  for  2004- 
2007  vehicles  and  increase  for  each  year 
prior  to  2004  (2008  for  HLDTs).  We 
request  conmient  as  to  whether  such  a 
multiplier  would  be  appropriate  and 
whether  it  would  produce  real 
environmental  gains  by  speeding  the 
introduction  of  Tier  2  vehicles  into  the 
fleet. 

All  of  the  discussion  on  alternative 
phase-in  schedules  to  this  point  has 
been  premised  on  100%  compliance  in 
2007  (2009  for  HLDTs).  We  request 


comment  as  to  whether  alternative 
phase-in  schedules  should  be  structiu'ed 
in  such  a  way  that,  if  a  manufacturer 
introduced  Tier  2  vehicles  in  excess  of 
the  minimum  required  during  the 
phase-in  years,  that  manufacturer  could 
extend  its  phase-in  beyond  2007  or 
2009.  Commenters  should  address  the 
time  period  beyond  2007  or  2009  that 
would  be  appropriate  as  well  as  how 
EPA  would  determine  the  fraction  of 
vehicles  that  could  be  delayed  until  that 
time. 

Phase-in  schedules,  in  general,  add 
little  flexibility  for  manufacturers  with 
limited  product  offerings.  A 
manufacturer  with  only  one  or  two  test 
groups  can  not  take  full  advantage  of  a 
25/50/75/100  percent  or  similar  phase- 
in.  However  for  manufactiuers  that  meet 
EPA's  definition  of  "small  volume 
manufactxu'er,"  we  are  proposing 
elsewhere  in  this  preamble  that  those 
manufactiu^rs  be  exempt  from  the 
phase-in  schedules  and  would  simply 
have  to  comply  with  the  final  1 00% 
compliance  requirement.  Still,  we 
request  comment  on  how  alternative 
phase-in  schedules  might  be  structured 
to  provide  flexibility  and  incentive  for 
early  introduction  to  smaller 
manufactiuers. 

Later  in  this  preamble  (in  Section  V) 
we  request  specific  comment  on 
whether  we  should  include  a  scheme  to 
provide  extra  NOx  credits  for 
manufactiuers  that  introduce  Tier  2 
vehicles  early.  Commenters  to  the  above 
discussion  on  alternate  phase-in 
schedules  should  address  whether  a 
provision  for  extra  NOx  credits  might  be 
a  more  appropriate  way  to  provide 
inducements  to  smaller  manufacturers 
to  introduce  Tier  2  vehicles  early. 
Commenters  should  consider  the 
interactions  such  extra  credits  might 
have  with  alternate  phase-in  schedules, 
particularly  in  situations  where  a 
"multiplier,"  as  described  above,  might 
be  applied. 

c.  Manufacturers  Would  Meet  a 
"Corporate  Average"  NOx  Standard. 
While  the  manufactiu-er  would  be  free  to 
certify  a  test  group  to  any  bin  of 
standards  in  Table  IV.B.-2,  it  would 
have  to  ensure  that  the  sales-weighted 
average  of  NOx  standards  from  all  of  its 
test  groups  of  Tier  2  vehicles  met  a  full 
useful  life  standard  of  0.07  g/mi.  Using 
a  calculation  similar  to  that  for  the 
NMOG  corporate  average  standard  in 
the  California  and  NLEV  programs, 
manufacturers  would  determine  their 
compliance  vdth  the  corporate  average 
NOx  standard  at  the  end  of  the  model 
year  by  computing  a  sales  weighted 
average  of  the  full  useful  life  NOx 
standards  from  each  bin.  Manufacturers 
would  use  the  following  formula: 


Corporate  Average  NOx  =  l(Tier  2 
NOx  std  for  each  bin)  x(sales  for  each 
bin)  total  Tier  2  sales 
Manufacturers  would  exclude  vehicles 
sold  in  California  or  states  adopting 
California  LEV  II  standards  from  the 
calculation.  As  indicated  above, 
manufacturers  would  compute  separate 
NOx  averages  for  LDV/LLDTs  and 
HLDTs  through  the  year  2008. 

The  corporate  average  NOx  standards 
of  the  primary  Tier  2  program  and  the 
interim  programs  for  LDVs/LLDTs  and 
HLDTs  would  ensiu-e  that  expected 
fleet-wide  emission  reductions  are 
achieved.  At  the  same  time,  the 
corporate  average  standards  allow  us  to 
permit  the  sale  of  some  vehicles  above 
the  levels  of  the  average  standards  to 
address  the  greater  technological 
challenges  some  vehicles  face  and  to 
reduce  the  overall  costs  of  the  program. 
We  discuss  how  manufacturers  could 
generate,  use,  and  buy  or  sell  NOx 
credits  under  the  proposed  program  in 
the  next  subsection. 

Given  the  corporate  average  NOx 
standards,  we  do  not  believe  a  corporate 
average  NMOG  standard  as  used  by 
California  is  essential  because  meeting 
the  corporate  average  NOx  standard 
would  automatically  bring  the  NMOG 
fleet  average  to  approximately  LEV 
levels.  However,  we  request  comment 
on  the  need  for  such  a  corporate  average 
NMOG  standard,  as  well  as  suggestions 
and  rationales  for  what  that  standard,  if 
any,  should  be.  Commenters  are 
encouraged  to  address  any  interactions 
with  the  bin  structure,  if  appropriate. 

d.  Manufacturers  Could  Generate, 
Bank,  and  Trade  NOx  Credits. 

i.  General  Provisions 

As  mentioned  in  the  Overview  above, 
we  are  proposing  that  manufacturers 
with  year-end  corporate  average  NOx 
emissions  for  their  Tier  2  vehicles  below 
0.07  g/mi  could  generate  Tier  2  NOx 
credits.  Credits  could  be  saved  (banked) 
for  use  in  a  future  model  year  or  for 
trading  (sale)  to  another  manufacturer. 
Manufactiuers  would  consume  credits  if 
their  corporate  average  NOx  emissions 
were  above  0.07  g/mi. 

We  are  proposing  the  Tier  2  standards 
to  apply  regardless  of  the  fuel  the 
vehicle  is  designed  for,  and  there  would 
be  no  restrictions  on  averaging,  banking 
or  trading  of  credits  across  vehicles  of 
different  fuel  types.  Consequently,  a 
gasoline  fueled  LDV  might  help  a 
manufacturer  generate  NOx  credits  in 
one  year  that  could  be  banked  for  the 
next  year  when  they  could  be  used  to 
average  against  NOx  emissions  of  a 
diesel  fueled  LDT. 

Because  of  the  split  phase-in  and  the 
different  interim  programs  we  are 
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proposing  for  the  two  different  groups  of 
vehicles  (LDV/LLDTs  and  HLDTs),  we 
are  also  proposing  to  require  that 
manufa(tturers  compute  their  corporate 
X  averages  separately  for  LDV/ 
HLDTs  through  2008.  Credit 
between  LDVs/LLDTs  and 
HLDTs  '  vould  not  be  allowed  nor  would 
credit  eslchanges  across  the  interim 

and  Tier  2  program  be  allowed. 
K  strictions  would  end  with  the 
2009  mc  del  year  at  which  time  both 
phase-ir  s  and  all  interim  standards  will 
have  em  led  and  the  program  would 
permit  f  ee  averaging  across  all  Tier  2 
vehicles  In  the  context  of  the  whole 
program  we  are  proposing,  we  are 
concerned  that  allowing  cross-trading 
between  interim  and  Tier  2  vehicles 
would  niduce  the  expected  benefiti  of 
the  prog  "am  and  delay  fleet  tumo^  er  to 
Tier  2  eiiission  levels.  For  this  reason 
n  ot  proposing  to  allow  such 
js.  We  seek  comment  on  this 


we  are 

exchang 

issue 


a.  Avero  ^ng,  Banking,  and  Trading  of 
NOx  Crt  dits  Would  Fulfill  Several  Goals 

(  ire  several  reasons  why  we 
believe  t  le  proposed  provisions  for 
averagin ;,  banking,  and  trading  of  NOx 
credits  (|^T)  would  be  valuable. 

allows  us  to  consider  a  more 
emission  standard  than  might 
otherwiae  be  appropriate  under  the 
CAA,  sir  ce  ABT  reduces  the  cost  and 
improve  t  the  technological  feasibility  of 
achievin  5  the  standard. 

•  ABT  enhances  the  technological 
feasibiliW  and  cost  effectiveness  of  the 
propose< :  standard,  helping  to  ensure 
that  the  1  itandard  would  be  attainable 
earlier  tt  an  would  otherwise  be 
possible, 

•  ABl  would  provide  manufacturers 
with  adc  itional  product  plaiuiing 
flexibility  and  the  opportunity  for  a 
more  cos  t  effective  introduction  of 
product  ines  meeting  the  new  standard. 

•  ABl  would  create  an  incentive  for 
early  inti  oduction  of  new  technology, 
allowing  certain  engine  families  to  act 
as  trail  b  azers  for  new  technology.  This 
could  he  p  provide  valuable  information 
to  manulacturers  on  the  technology 
prior  to  I  manufacturers  needing  to  apply 
the  techi  ology  throughout  their  product 
line.  The  early  introduction  of  new 
technology  would  also  further  improve 
the  feasibility  of  achieving  the  standard 
and  coul  1  also  provide  valuable 
informat  on  for  use  in  other  regulatory 
program!  that  may  benefit  from  similar 
technologies  (e.g.,  heavy-duty  vehicle 
standard  !)■ 

EPA  vi  ews  the  proposed  ABT 
provisioi  is  as  environmentally  neutral 
because  1  he  use  of  credits  by  some 
vehicles  would  be  offset  by  the 


generation  of  an  equal  number  of  credits 
generated  by  other  vehicles.  However, 
when  coupled  with  the  new  standards, 
ABT  could  have  environmental  benefits 
because  it  could  allow  the  new 
standards  to  be  implemented  earlier 
than  would  otherwise  be  appropriate 
under  the  Act. 

Hi.  How  Manufacturers  Would  Generate 
and  Use  NO\  Credits 

As  described  in  the  previous 
subsection,  and  subject  to  the  phase-in 
restrictions  described  in  that  subsection, 
manufacturers  would  determine  their 
year-end  corporate  average  NOx 
emission  level  by  computing  a  sales- 
weighted  average  of  the  NOx  standard 
from  each  bin  to  which  the 
manufacturer  certified  any  LDVs  or 
LDTs.  The  manufacturer  would  round 
this  average  to  one  more  decimal  place 
than  in  the  corporate  average  NOx 
standard.  Tier  2  NOx  credits  would  be 
generated  when  a  manufacturer's 
average  was  below  the  0.07  gram  per 
mile  corporate  average  NOx  standard, 
according  to  this  formula: 

NOx  Credits  =  (0.07  g/mi — Corporate 
Average  NOx)  x  Sales 

The  manufacturer  could  then  use 
these  NOx  credits  in  future  years  when 
its  corporate  NOx  average  was  above 
0.07,  or  it  could  trade  (sell)  the  credits 
to  other  manufacturers.  The  use  of  NOx 
credits  would  not  be  permitted  to 
address  Selective  Enforcement  Auditing 
or  in-use  testing  failures. 

The  enforcement  of  the  NOx 
averaging  standard  would  occur  through 
the  vehicle's  certificate  of  conformity.  A 
manufacturer's  certificate  of  conformity 
would  be  conditioned  upon  compliance 
with  the  averaging  provisions.  The 
certificate  would  be  void  ab  initio  if  a 
manufacturer  failed  to  meet  the 
corporate  average  NOx  standard  and  did 
not  obtain  appropriate  credits  to  cover 
their  shortfalls  in  that  model  year  or  in 
the  subsequent  model  year  (see 
proposed  deficit  carryforward  provision 
below).  Manufacturers  would  need  to 
track  their  certification  levels  and  sales 
unless  they  produced  only  vehicles 
certified  to  bins  containing  NOx  levels 
of  0.07  g/mi  or  below  and  did  not  plan 
to  bank  NOx  credits. 

iv.  Manufacturers  Could  Earn  and  Bank 
Credits  for  Early  NOx  Reductions 

To  provide  manufacturers  with 
greater  flexibility  and  with  incentives  to 
certify,  produce  and  sell  Tier  2  vehicles 
as  early  as  possible,  we  are  proposing 
that  manufactxu"ers  could  utilize 
alternative  phase  in  schedules.  (See 
rV.B.4.b.ii  above.)  Under  such 
schedules,  a  manufacturer  could  certify 


vehicles  to  bins  having  NOx  standards 
of  0.07  g/mi  or  below  in  years  prior  to 
the  first  required  phase-in  year  and  then 
phase  its  remaining  vehicles  in  over  a 
more  gradual  phase-in  schedule  that 
would  still  lead  to  100%  compliance  by 
2007  (2009  for  HLDTs).  To  the  extent 
that  a  manufacturer's  corporate  average 
NOx  level  of  its  "early  Tier  2"  vehicles 
was  below  0.07  g/mi,  the  manufacturer 
could  bank  NOx  credits  for  later  use. 
Manufacturers  would  compute  these 
early  credits  by  calculating  a  sales- 
weighted  corporate  average  NOx 
emission  level  of  their  Tier  2  vehicles, 
as  in  the  basic  Tier  2  program  described 
above. 

These  credits  would  have  all  the  same 
properties  as  credits  generated  by 
vehicles  subject  to  the  primary  phase-in 
schedule.  These  credits  could  not  be 
used  in  the  NLEV,  Tier  1  or  interim 
program  for  non-Tier  2  vehicles  in  any 
way.  However,  the  NMOG  emissions  of 
these  vehicles  (LDVs  and  LLDTs  only) 
could  be  used  in  the  calculation  of  the 
manufacturer's  corporate  average 
NMOG  emissions  under  NLEV  through 
2003. 

To  provide  manufacturers  with 
maximum  flexibility  in  the  period  prior 
to  2004,  when  LDV/LLDT  iiseful  lives 
will  still  be  at  100,000  miles,  we  are 
proposing  that  manufacturers  could 
choose  between  the  Tier  2  120,000  mile 
useful  life  or  the  ciurent  100,000  mile 
useful  life  requirement  for  early  Tier  2 
LDV/LLDTs.  (HLDTs  already  have  a 
120,000  mile  usefiil  life.)  Early  LDV/ 
LLDT  NOx  credits  for  100,000  mile 
useful  life  vehicles  would  have  to  be 
prorated  by  100,000/120,000  (5/6)  so 
that  they  could  be  properly  applied  to 
120,000  mile  Tier  2  vehicles  in  2004  or 
later. 

We  are  proposing  that  early  banking 
of  HLDT  NOx  credits  could  not  begin 
until  the  2004  model  year.  This 
provides  a  four  year  period  diu-ing 
which  early  credits  could  be  generated 
for  use  in  the  2008/2009  HLDT  Tier  2 
phase-in.  We  are  concerned  that 
allowing  generation  of  early  HLDT 
credits  in  years  prior  to  2004  could 
result  in  credits  that  are  largely  windfall 
credits.  Still,  we  recognize  that  vehicles 
that  meet  the  Tier  2  standcirds  early 
represent  an  environmental  benefit  and 
we  request  comment  on  the  need  for 
and  appropriateness  of  allowing  early 
banking  of  HLDT  credits  before  the  2004 
model  year. 

We  recognize  that  vehicles  generating 
early  NOx  credits  may  be  doing  so 
without  the  emissions  benefit  of  low 
sulfur  fuel,  and  thus  these  vehicles  may 
not  achieve  the  full  in-use  emission 
reduction  for  which  they  received 
credit.  When  these  credits  are  used  to 
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pennit  the  sale  of  higher-emitting 
vehicles,  there  may  be  a  net  increase  in 
emissions.  We  believe  that  the  benefits 
of  early  introduction  of  Tier  2 
technology  described  above  are 
significant  enough  that  they  are  worth 
the  risk  of  some  emission  losses  that 
might  occur  if  and  when  the  early 
credits  are  used.  Also,  we  believe  that 
some  fuel  sulfur  reductions  will  occur 
prior  to  2004  as  refiners  upgrade  their 
refineries  or  bring  new  refining  capacity 
on  stream  in  anticipation  of  the  2004 
requirements  and  take  advantage  of  the 
phase-in  proposed  in  the  gasoline  sulfur 
ABT  program  (described  in  Section 
rV.C.  below).  We  request  comment  on 
all  aspects  of  early  introduction  of  Tier 
2  vehicles  and  the  proposed  provisions 
for  early  NOx  credits. 

V.  NOx  Credits  Would  Have  Unlimited 
Ufe 

We  are  not  proposing  to  apply  the 
California  schedule  of  discounting 
unused  credits  that  was  adopted  for 
NMOG  credits  in  the  NLEV  program. 
This  schedule  serves  to  limit  credit  life 
throughout  the  program  by  reducing 
unused  credits  to  50,  25  and  0  percent 
of  their  original  number  at  the  end  of 
the  second,  third  and  fourth  year, 
respectively,  following  the  year  in 
which  they  were  generated.  Because  of 
the  declining  corporate  average  NMOG 
standards  in  that  program,  California 
has  decided,  and  we  agree,  that  it  is 
prudent  to  limit  the  lives  of  credits  to 
prevent  manufacturers  from  being  able 
to  accumulate  credits  and  then  apply 
them  in  such  a  way  as  to  delay  the 
impact  of  declining  standards.  But  in 
this  proposed  federal  program,  once  the 
proposed  phase-in  period  ends  in  model 
year  2009,  all  light  duty  vehicles  and 
trucks  would  comply  on  average  with  a 
fixed  Tier  2  NOx  standard. 

Credits  would  allow  manufacturers  a 
way  to  address  imexpected  shifts  in 
their  sales  mix  and  yet  would  prevent 
the  program  from  being  abused  to  allow 
emission  increases  by  design,  since 
emissions  would  be  capped  by  the 
levels  in  the  least  stringent  bin.  The 
NOx  emission  standards  in  the  Tier  2 
and  interim  programs  are  quite  stringent 
and  do  not  present  easy  opportimities  to 
generate  credits.  The  degree  to  which 
manufacturers  invest  the  resources  to 
achieve  extra  NOx  reductions  provides 
true  value  to  the  manufactiu-er  and  the 
enviroiunent.  We  do  not  want  to  teike 


measiu^s  to  reduce  the  incentive  for 
manufacturers  to  bank  credits  nor  do  we 
want  to  take  measures  to  encourage 
lumecessary  credit  use.  Consequently 
we  are  proposing  that  Tier  2  NOx 
credits  would  have  unlimited  fives.  We 
reqiiest  comment  on  the  need  for 
discoimting  of  credits  or  limits  on  credit 
life  and  what  those  discoimt  rates  or 
Umits,  if  any,  should  be. 

vi.  NOx  Deficits  Could  Be  Carried 
Forward 

When  a  manufacturer  has  a  NOx 
deficit  at  the  end  of  a  model  year — ^that 
is,  its  corporate  average  NOx  level  is 
above  the  required  corporate  average 
NOx  standard — we  are  proposing  that 
the  manufactiu^r  be  allowed  to  carry 
that  deficit  forward  into  the  next  model 
year.  Such  a  carry-forward  could  only 
occur  after  the  manufact\u«r  used  any 
banked  credits.  If  the  deficit  still  existed 
and  the  manufacturer  chose  not  to  or 
was  unable  to  purchase  credits,  the 
deficit  could  be  carried  over.  At  the  end 
of  that  next  model  year,  the  deficit 
would  need  to  be  covered  with  an 
appropriate  number  of  NOx  credits  that 
the  manufacturer  generated  or 
purchased.  Any  remaining  deficit  would 
be  subject  to  an  enforcement  action. 

To  prevent  deficits  from  being  carried 
forward  indefinitely,  the  manufactiu-er 
would  not  be  permitted  to  nm  a  deficit 
for  two  years  in  a  row.''  We  believe  that 
it  is  reasonable  to  provide  this  flexibility 
to  carry  a  deficit  for  one  year  given  the 
uncertainties  that  light  duty  vehicle  and 
truck  manufacturers  face  with  changing 
market  forces  and  consumer 
preferences,  especially  during  the 
introduction  of  new  technologies.  These 
uncertainties  can  make  it  hard  for 
manufacturers  to  accurately  predict 
sales  trends  of  different  vehicle  models. 
We  request  comment  on  this  provision. 

e.  Interim  Standards. 

i.  Interim  Standards  for  LDV/LLDTs 

The  NLEV  program  referenced 
throughout  this  discussion  is  a 
volimtary  program  in  which  all  major 
manufactiu-ers  have  opted  to  produce 
LDVs  and  LLDTs  to  tighter  standards 
than  those  required  by  EPA's  Tier  1 


^'  Because  of  the  limited  duration  of  the  interim 
programs,  we  are  proposing  that  a  manufacturer 
could  carry  a  credit  deficit  in  the  interim  program 
forward  until  the  2006  model  year  (2008  for 
HLDTs).  The  interim  program,  in  its  entirety,  lasts 
only  five  years  and  therefore  we  see  Uttle  risk  of 
prolonged  deficits. 


regulations.  Under  the  NLEV  program, 
manufacturers  must  meet  an  NMOG 
average  outside  of  California  that  is 
equivalent  to  California's  current 
intermediate-Ufe  LEV  requirement — 
0.075  g/mi  for  LDVs  and  LDTls  (0.10  g/ 
mi  for  LDT2s).  Currently,  NLEV 
requirements  apply  only  to  LDVs  and 
LLDTs,  not  to  HLDTs. 

The  NLEV  program  is  effective 
beginning  in  the  northeastern  states  in 
1999  asd  in  the  remaining  states  in 
2001 ,  except  that  the  program  does  not 
apply  to  vehicles  sold  in  California  or  in 
states  that  adopted  California's  LEV 
program.  The  program  runs  at  least 
through  2003  and  can  nm  through 
model  year  2005. 

Given  the  Tier  2  phase-in  we  are 
proposing,  not  all  LDV/LLDTs  covered 
under  NLEV  will  be  subject  to  Tier  2 
standards  in  the  2004  to  2006  period. 
Unless  EPA  adopts  a  program  for  full 
Tier  2  compliance  in  2004  (i.e.,  without 
a  phase-in),  these  vehicles  could  revert 
to  Tier  1  standards.  The  NLEV  program, 
moreover,  is  a  volimtary  program  tihat 
contains  several  provisions  that  restrict 
EPA's  flexibility  and  that  could  lead  to 
a  manufactiirer  or  a  covered 
Northeastern  state  leaving  the  program 
in  or  prior  to  2004.  To  resolve  these 
concerns  we  are  proposing  interim 
standards  for  all  non-Tier  2  LDV/LLDTs 
for  the  2004-2006  model  years.  Our 
interim  standards  would  replace  the 
NLEV  program,  which  would  then 
terminate  at  the  end  of  2003.  The 
transition  from  NLEV  to  Tier  2  should 
be  smooth  because  the  interim 
standards  are  derived  from  the  NLEV 
standards  for  LDVs  and  LDTls  and 
would  ensure  that  all  LDVs,  LDTls  and 
LDT2s  that  are  not  certified  to  Tier  2 
levels  during  the  2004-2006  phase-in 
period  remain  at  levels  at  least  as 
stringent  as  NLEV  levels.  The  standards 
would  also  arguments  prebring  the 
emission  standards  for  LDT2s  into  line 
with  those  for  the  LDVs  and  LDTls.  We 
propose  to  align  the  useful  Ufe  periods 
for  interim  standards  with  those  of  the 
Tier  2  standards  (full  useful  life  of 
120,000  miles,  intermediate  useful  life 
of  50,000  miles,  as  discussed  in  Section 
V.A.-2  below) 

Tables  IV.B.-6  and  IV.B.-7  below 
present  interim  standards  we  are 
proposing  for  LDVs  and  LLDTs  not 
covered  by  Tier  2  standards  during  the 
phase  in  period. 
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TIble  IV.B.-6.— Full  Useful  Life  (120,000  mile)  Interim  Exhaust  Emission  Standards  for  LDV/LLDTs 

[Grams  per  mile] 


5 
4 
3 
2 
1 


Table 


5 
4 
3 
2 
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Bin  No. 


NOx 


0.60 
0.30 
0.30 
0.07 
0.00 


NMOG 


0.156 
0.090 
0.055 
0.090 
0.00 


CO 


4.2 
4.2 
2.1 
4.2 

0.0 


HCHO 


0.018 
0.018 
0.011 
0.018 
0.000 


PM 


0.06 
0.06 
0.04 
0.01 
0.0 


IV.B.-7.— Intermediate  Useful  Life  (50,000  mile)  Interim  Exhaust  Emission  Standards  for  LDV/LLDTs 

[Grams  per  mile] 


Bin  No. 


NO> 


0.40 
0.20 
0.20 
0.05 


NMOG 


0.125 
0.075 
0.040 
0.075 


CO 


We  ar  (  proposing  a  corporate  average 
full  usef  al  life  NOx  standard  of  0.30  g/ 
mi  for  tiis  interim  program.  LDV/ 
LLDTs.  vhich  will  already  be  at  NLEV 
levels,  s!  lould  readily  be  able  to  meet 
this  avei  age  NOx  standard.  Although  we 
have  nol  shown  it  in  the  tables  of 
interim  utandards  above,  we  are  also 
proposiiig  that  all  of  the  bins  shown  for 
the  Tier  2  program  (see  Tables  IV.B.-2 
and  -3}  could  be  used  in  the  interim 
program  Thus  if  a  manufacturer  had 
vehicles  certified  to  Tier  2  bins  that  it 
did  not  1  leed  to  comply  with  the  Tier  2 
NOx  ave  rage  standard  and  phase  in 
percentage,  it  would  have  the  additional 
option  to  use  them  in  the  interim 
programi  We  request  comment  as  to 
whether  the  number  of  bins  provided  in 
the  inter  m  program  and  their  emission 
levels  ari!  appropriate. 

The  0.  JO  g/mi  corporate  average  NOx 
standard  (and  the  bins  of  standards  in 
the  abov  j  two  tables)  would  apply  only 
to  non-T  er  2  LDV/LLDTs  and  only  for 
the  2004  -2006  model  years. 
Manufaciurers  would  compute,  bank, 
average,  trade,  account  for,  and  report 
NOx  cre(  lits  via  the  same  processes  and 
equation  i  described  in  this  preamble  for 
Tier  2  ve  licles,  substituting  the  0.30  g/ 
mi  corpo  rate  average  standard  for  the 
0.07  g/mi  corporate  average  standard  in 
the  basic  program.  Also,  EPA  would 
conditio]  i  the  certificates  of  conformity 
on  comp  iance  with  the  corporate 
average  standard,  as  described  for  Tier 
2  vehicles.  These  NOx  credits  would  be 
good  onl  r  for  the  2004-2006  model 
years  an(  would  only  apply  to  the 
interim  r  on-Tier  2  LDV/LLDTs.  Credits 
would  n(  it  be  subject  to  any  discounts, 
and  cred  t  deficits  from  the  2004  and 
2005  model  year  could  be  carried 
forward,  provided  they  were  covered 
with  app  ropriate  credits  by  the  end  of 


the  2006  model  year.  NMOG  credits 
from  the  NLEV  program  could  not  be 
used  in  this  interim  program  in  any 
way.  Credits  generated  under  this 
interim  program  would  not  be 
applicable  to  the  Tier  2  NOx  average 
standard  of  0.07  g/mi  because  of  oiu' 
concern  that  a  windfall  credit  situation 
could  occiu.  This  could  happen  because 
credits  are  relatively  easy  to  generate 
under  a  0.30  g/mi  standard  compared  to 
generating  credits  under  a  0.07  g/mi 
standard.  The  application  of  credits 
earned  under  the  interim  standard  to  the 
Tier  2  standards  could  significantly 
delay  the  fleet  turnover  to  Tier  2 
vehicles.  The  requirements  of  the 
interim  program  would  be  monitored 
and  enforced  in  the  same  fashion  as  for 
Tier  2  vehicles. 

For  the  reasons  cited  above,  we 
believe  it  is  appropriate  to  extend 
interim,  NLEV-like  standards  beyond 
2003  as  a  mandatory  program  and  to 
bring  all  LDVs  and  LLDTs  within  its 
scope.  Manufacturers  have  edready 
demonstrated  their  ability  to  make  LDVs 
and  LLDTs  that  comply  at  levels  well 
below  these  standards,  and,  as  the 
interim  standards  for  LDV/LLDTs  are 
essentially  "phase-out"  standards,  we 
are  not  proposing  any  alternative  phase- 
in  schedules  or  early  banking  provisions 
for  NOx  credits  from  the  interim  LDV/ 
LLDTs. 

We  request  comment  on  all  aspects  of 
the  interim  standards  for  LDVs  and 
LLDTs. 

ii.  Interim  Standards  for  HLDTs. 

We  are  also  proposing  interim 
standards  to  begin  in  2004  for  HLDTs. 
These  vehicles  are  not  included  in  the 
NLEV  program  and  will  be  subject  only 
to  the  Tier  1  standards  prior  to  model 
year  2004.  Tier  1  standards  permit  NOx 
emissions  of  0.98  g/mi  for  LDT3s  and 
1.53  g/mi  for  LDT4s. 


3.4 
3.4 
1.7 
3.4 


HCHO 


0.015 
0.015 
0.008 
0.015 


PM 


The  interim  standards  for  HLDTs 
would  apply  beginning  in  the  2004 
model  year  and  would  phase-in  through 
the  2007  model  year,  as  shown  in  Figuure 
rV.B.-l.  The  proposed  interim  program 
is  based  on  a  corporate  average  full-life 
NOx  standard  of  0.20  g/mi. 
Manufacturers  would  comply  with  the 
corporate  average  HLDT  NOx  standard 
by  certifying  their  interim  HLDTs  to  any 
of  the  full  useful  life  bins  shown  in 
Table  IV.B.-8.  Where  applicable, 
manufactiuers  would  also  comply  with 
the  intermediate  useful  life  standards 
shovra  in  Table  IV.B.-9.  Interim  HLDTs 
not  needed  to  meet  the  phase-in 
percentages  during  model  years  2004- 
2006  would  have  to  be  certified  to  the 
standards  of  one  of  the  bins  in  Table 
IV.B.-8  (and  -9),  but  would  not  be 
included  in  the  calculation  to 
demonstrate  compliance  with  the  0.20 
g/mi  average.  Thus,  the  emissions  of  all 
interim  HLDTs  would  be  capped  at  a 
NOx  value  of  0.60  g/mi. 

As  with  LDV/LLDTs,  manufacturers 
would  also  have  the  flexibility  to  use 
any  of  the  Tier  2  bins  shown  in  Tables 
IV.B.-2  and  rV.B.-3  as  additional  bins 
for  interim  HLDTs.  At  the  end  of  each 
model  year,  manufactm^ers  would 
determine  their  compliance  with  the 
0.20  NOx  standard  by  calculating  a  sales 
weighted  average  of  all  the  bins  to 
which  they  certified  any  interim  HLDTs, 
excluding  those  not  needed  to  meet  the 
phase-in  requirements  during  2004- 
2006. 

We  believe  these  interim  standards 
are  necessary  and  reasonable  for  HLDTs. 
While  these  trucks  make  up  a  fairly 
small  portion  of  the  light-duty  fleet 
(about  11%),  their  current  standards 
under  Tier  1  are  far  less  stringent  than 
the  NLEV  standards  that  apply  to 
current  model  year  LDVs  and  LLDTs. 
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Given  the  delayed  phase-in  we  are 
proposing  for  HLDTs,  we  believe  it  is 
appropriate  to  bring  about  some  interim 
reductions  from  these  vehicles.  Further, 
manufacturers  have  already 


demonstrated  their  ability  to  meet  these 
interim  standards  with  HLDTs.  These 
standards  are  a  reasonable  first  step 
toward  the  Tier  2  program  and  would 
provide  meaningful  reductions  in  the 


near  term  relative  to  current 
certification  levels  under  the  Tier  1 
emission  standards. 


Table  IV.B.-8.— Full  Useful  Life  (120,000  mile)  Interim  Exhaust  Emission  Standards  for  HLDTs 

[Grams  per  mile] 


Bin  No. 

NOx 

NMOG 

CO 

HCHO 

PM 

5  

0.60 

0.230 

4.2 

0.018 

0.06 

4  

0.30 

0.180 

4.2 

0.018 

0.06 

3  

0.20 

0.156 

4.2 

0.018 

0.02 

2  

0.07 

0.090 

4.2 

0.018 

0.01 

1  

0.0 

0.0 

00.0 

0.000 

0.0 

Table  IV.B.-9.— Intermediate  Useful  Life  (50,000  mile)  Interim  Exhaust  Emission  Standards  for  HLDTs 

[Grams  per  mile] 


Bin  No. 

NOx 

NMOG 

CO 

HCHO 

PM 

5  

0.40 
0.20 
0.14 
0.05 

0.160 
0.140 
0.125 
0.075 

3.4 
3.4 
3.4 
3.4 

0.015 
0.015 
0.015 
0.015 

4  

3  

2  

Given  that  the  interim  HLDT 
standards  are  "phase-in"  standards 
through  2007  (as  opposed  to  the  interim 
LDV/LLDT  standards,  which  are 
"phase-out"  standards),  we  are 
proposing  that  manufacturers  could 
employ  alternative  phase-in  schedules 
as  proposed  for  the  Tier  2  standards  and 
described  in  detail  in  section  rV.B.4.b.ii. 
of  this  preamble.  These  schedules 
provide  manufacturers  with  greater 
flexibility  and  we  believe  they  also 
provide  incentive  for  manufacturers  to 
introduce  advanced  emission  control 
technology  at  an  earlier  date. 
Alternative  phase-in  schedules  would 
have  to  provide  100%  phase-in  by  the 
same  year  as  the  primary  phase-in 
schedule  (2007).  Because  we  are 
concerned  about  the  possibility  of 
windfall  credits  from  some  vehicles  that 
might  easily  meet  the  0.20  corporate 
average  NOx  standard,  we  are  not 
proposing  to  permit  the  generation  of 
credits  from  interim  HLDTs  prior  to  the 
2004  model  year,  although  we  request 
comment  on  this  issue. 

f.  More  Stringent  Proposed  Light-Duty 
Evaporative  Emission  Standards.  We  are 
proposing  to  adopt  a  set  of  more 
stringent  evaporative  emission 
standards  for  all  Tier  2  light-duty 
vehicles  and  light-duty  trucks.  The 
standards  we  are  proposing  in  Table 
IV.B.-IO  represent,  for  most  vehicles, 
more  than  a  50%  reduction  in  diurnal 
plus  hot  soak  standards  from  those  that 
will  be  in  effect  in  the  years 
immediately  preceding  Tier  2 
implementation.  The  higher  standards 
for  HLDTs  provide  allowance  for  greater 


non-fuel  emissions  related  to  larger 
vehicle  size. 

Table  IV.B.-IO.— Proposed  Evapo- 
rative Emission  Standards 
[Grams  per  test] 


Vehicle  class 

3  day  diur- 
nal +  hot 
soak 

Supple- 
mental 2 
day  diurnal 
+  hot  soak 

LDVs  and 

LLDTs  

HLDTs  

0.95 
1.2 

1.2 
1.5 

Evaporative  emissions  from  light-duty 
vehicles  and  trucks  represent  nearly  half 
of  the  light  duty  VOC  inventory 
projected  for  the  2007-2010  time  frame, 
according  to  MOBILES  projections.  We 
are  proposing  today  to  reduce  the  light- 
duty  evaporative  emission  standards 
applicable  to  diurnal  and  hot  soak 
emissions  by  more  than  50  percent  for 
most  vehicles.  Manufactiu-ers  are 
currently  certifying  to  levels  that  are,  on 
average,  about  half  of  the  current 
standards,  and  in  many  cases,  much  less 
than  half  the  standards.  Thus,  meeting 
these  proposed  standards  appears 
readily  feasible.  Even  though 
manufacturers  are  already  certifying  at 
levels  much  below  the  current  standard, 
we  believe  that  reducing  the  standards 
will  result  in  emission  reductions  as  all 
manufacturers  seek  to  certify  with 
adequate  margins  to  allow  for  in-use 
deterioration.  Further,  we  believe  that 
tighter  standards  will  prevent 
"backsliding"  toward  the  current 


standards  as  manufacturers  pursue  cost 
reductions. 

As  mentioned  in  section  IV.B.-4.b 
above,  we  are  proposing  to  phase  in  the 
Tier  2  evaporative  standards  by  the 
same  mechanism  as  the  Tier  2  exhaust 
standards;  e.g.,  25/50/75/100  percent 
beginning  in  2004  for  LDV/LLDTs  and 
50/100  percent  beginning  in  2008  for 
HLDTs.  (as  shown  in  Figure  IV.B.-l)  As 
for  the  proposed  exhaust  standards, 
alternative  phase-in  plans  would  also  be 
available. 

The  evaporative  emissions  standards 
we  are  proposing  are  the  same  as  those 
that  manufacturers'  associations 
proposed  during  the  development  of 
California's  LEV  II  proposal;  California 
ultimately  did  not  adopt  these 
standards.  We  request  comment  on  all 
aspects  of  these  proposed  evaporative 
standards  and  their  likely  impact  on  in- 
use  evaporative  emission  levels.  We  also 
request  comment  on  adopting  the 
evaporative  emissions  standards  and 
phase-in  schedule  that  California 
adopted  (representing  about  a  75 
percent  reduction  from  the  standards 
that  will  otherwise  be  in  place). 

C.  Our  Proposed  Program  for 
Controlling  Gasoline  Sulfur 

When  we  discussed  gasoline  sulfur 
control  with  the  American  Petroleum 
Institute,  the  National  Petrochemical 
and  Refiners  Association,  and  other 
representatives  of  the  oil  industry,  they 
laid  out  several  major  points  for  us  to 
consider  in  development  of  our 
proposal: 
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•  A 
sulfur 
appropi 
Gasolii 
targetet 
enviroi 


jgional  approach  to  gasoline 

)ntrol  would  be  more 

iate  than  a  nationwide  program. 

sulfur  control  should  be 
primarily  at  the  areas  of  greatest 

lental  need. 


Wifcin  the  regions,  gasoline  sulfur 
standards  should  be  uniform.  State  fuel 
initiativies  different  from  any  federal 
regional  standards  could  result  in 
supply  I  hsruption  and  price  volatility 
and  should  be  avoided. 

•  Ad(  iquate  lead  time  would  be 
critical  I  o  a  successful  implementation. 
Implemi  mting  gasoline  sulfur  control 
over  the  next  few  years  involves  a 
number  of  demands  and  uncertainties. 
For  example,  the  technology  that  is  the 
lowest  c  Dst  and  more  cost  effective 
requires  sufficient  time  to  develop. 

•  Pen  ttitting  and  construction  of  all  of 
these  rei  ineries  in  just  four  years  would 
be  a  maj3r  challenge.  Therefore, 
streamli  ling  of  the  permitting  process 
could  help  address  lead  time  concerns. 

•  If  si  Ifur  levels  in  diesel  fuel  were 
also  goii  ig  to  be  reduced  (or  any  other 
changes  to  gasoline  or  diesel  fuel 
requireci)  industry  woidd  need  to  know 
soon  so  nvestment  discussions  could  be 
coordin.  ted. 

We  hai'e  seriously  considered  the  oil 
industry  s  input  in  developing  our 
proposal.  While  we  are  not  proposing  a 
regional  y-based  program,  as  discussed 
below,  ve  believe  the  nationwide 
program  we  are  proposing  would 
provide  flexibility  in  response  to  many 
of  these  concerns  about  uncertainty  and 
would  p  ovide  uniformity  on  a  national 
basis. 

The  ni  xt  section  of  the  preamble 
describe ;  in  more  detail  the  industry 
proposal  and  our  response  to  their 
approaci,  including  the  concepts  of 
national  versus  regional  scope  and  the 
level  of  the  standard.  We  recognize  that 
refineries  face  many  uncertainties  and 
constraints,  including  potential  future 
regulation  of  diesel  sulfur  that  would 
affect  th«  timing  of  their  ability  to  meet 
the  proposed  gasoline  sulfur  levels. 
Consequsntly,  also  in  this  section  we 
propose  md  request  comment  on  two 
provisioi  is,  a  sulfur  averaging,  banking 
and  trad  ng  program  and  permit 
streamli]  ling,  designed  to  provide 
flexibilit  h  to  increase  lead  time,  and  to 
ease  con  ;em  about  how  other 
uncertaii  ities  would  affect  decision 
making  c  onceming  gasoline  sulfur 
control. 


*°The  industry  representatives  offered  to  meet 
these  stand  urds  earlier  if  Tier  2  vehicles  were 
introduced  before  2004. 


1.  Oil  Industry  Proposal 

Ehuing  the  development  of  this 
proposal,  a  large  part  of  the  oil  refining 
industry,  represented  by  the  American 
Petroleum  Institute  (API)  and  the 
National  Petrochemical  and  Refiners 
Association  (NPRA),  offered  a  series  of 
constructive  recommendations  for  the 
design  of  a  gasoline  sulfur  control 
program.  These  proposals,  which  have 
progressively  addressed  more  and  more 
of  the  concerns  we  had  raised  about 
such  a  program,  have  a  key  element  in 
common — the  suggestion  that  different 
levels  of  gasoline  sulfur  control  be 
applied  to  different  regions  of  the 
country.  These  industry  representatives 
observe  that  some  areas  of  the  coimtry 
need  the  emission  reductions  to  be 
achieved  from  Tier  2  LDVs  and  LDTs 
more  than  others,  and  that  the  gasoline 
distribution  system  can  supply  different 
gasolines  to  different  geographical 
regions. 

The  most  recent  proposal  from  these 
members  of  the  oil  industry  would 
provide  gasoline  meeting  an  average 
sulfur  level  of  150  ppm  (capped  at  300 
ppm)  to  a  large  region  of  the  U.S.  This 
proposal  would  cover  all  states  east  of 
the  Mississippi  river,  plus  Missouri, 
Louisiana,  and  the  eastern  half  of  Texas 
(and  any  RFG  areas  in  the  West),  and 
would  begin  in  2004. ♦o,  ■»'  The 
remainder  of  the  country  (excluding 
California)  would  receive  gasoline 
meeting  a  300  ppm  average  (450  ppm 
cap).  Fiuther  reductions  in  sulfur  levels 
in  eastern  states,  to  a  30  ppm  average/ 
80  ppm  cap,  would  be  required  starting 
in  2010,  unless  a  study  performed  in 
2004—06  demonstrated  no  air  quality 
need  for  fiulher  sulfur  reductions.  If  this 
study  found  an  air  quality  need  for 
additional  reductions,  EPA  would  make 
recommendations  about  the  appropriate 
sulfur  levels  (if  different  from  the 
proposed  30/80  ppm  levels)  and  the 
area  to  receive  this  lower  sulfur  gasoline 
(if  different  from  the  region  receiving 
the  150  ppm  average  in  2004).  The 
industry  representatives  thus 
characterized  the  2010  standards  as 
"rebuttable,"  standards  because  EPA 
could  have  to  initiate  additional 
regulatory  actions  to  implement  the 
final  2010  standards. 

The  arguments  presented  by  the 
members  of  the  oil  industry  for  why  this 
regional  program  would  be  reasonable 
include  a  consideration  of  the  technical 
needs  of  the  vehicles  and  the  ability  of 
refining  industry  to  meet  the 


*•  While  a  majority  of  oil  companies  have 
approved  this  proposal,  not  every  U.S.  refiner 
supports  all  of  the  provisions  summarized  here. 

■•^  As  explained  in  this  section,  because  of  sulfur's 
effect  on  emissions,  we  do  not  believe  we  could 


requirements.  Based  on  testing  and 
analyses  performed  by  oil  companies 
and  their  trade  associations,  they 
concluded: 

•  Automakers  can  select  from  a  range 
of  design  factors  to  reduce  sulfur 
sensitivity,  including  engine  design, 
catalyst  size,  catalyst  location,  control  of 
air/fuel  mixtures,  the  types  and  amounts 
of  precious  metals  used  in  the  catalyst; 

•  Vehicles  can  be  designed  to  fully 
reverse  the  sulfur  effect  while  meeting 
both  Tier  2  and  SFTP  emission 
standards,  even  if  operated  for  a  long 
time  (1,000  miles)  on  high  sulfur  fuel; 

•  This  division  of  the  coimtry  into 
two  sulfur  regions  "matches  cost  to 
consumers  with  benefits,"  since  the 
areas  with  the  greatest  air  quality  need 
would  get  the  lower  sulfur  gasoline, 
while  consumers  and  refiners  located  in 
areas  without  substantial  air  quality 
need  would  not  have  to  pay  the  higher 
costs  resulting  from  the  lower  levels; 
and 

•  The  regions,  as  defined,  would 
optimize  gasoline  distribution  based  on 
the  existing  distribution  system,  thus 
reducing  the  potential  for  supply 
shortfalls  or  other  difficulties. 

Following  the  same  methodology  we 
used  to  estimate  the  future  emissions 
and  emissions  reductions  that  would 
result  from  our  combined  Tier  2/ 
gasoline  sulfur  proposal  (presented 
above  in  Section  III),  we  estimated  the 
emissions  that  would  occur  from  a 
program  that  combined  our  proposed 
Tier  2  vehicle  standards  wdth  the 
gasoline  sulfur  program  proposed  by  the 
oil  industry.''^  As  explained  below,  we 
believe  vehicles  meeting  the  proposed 
Tier  2  standards  that  consistentiy  use 
the  higher  sulfur  gasoline  would  emit  at 
higher  levels  than  those  that 
consistentiy  use  30  ppm  sulfur  gasoline, 
and  that  vehicles  that  travel  between  the 
East  and  West  (as  defined  by  the  oil 
industry  proposal)  would  experience  an 
irreversible  (permanent)  loss  in  as  much 
as  50  percent  of  the  emissions 
performance  after  being  exposed  to  high 
sulfur  levels.  As  a  result,  our  analysis 
shows  somewhat  higher  total  emissions 
for  the  program  incorporating  the  oil 
industry's  proposal  than  would  occur  if 
this  sulfur  effect  did  not  occur.  Since 
the  "rebuttable  standard"  leaves  open 
the  possibility  that  the  eastern  region 
will  not  receive  30  ppm  sulfur  levels  in 
2010  and  beyond  (upon  a  finding  of  no 
air  quality  need  for  further  reductions), 
we  analyzed  that  scenario  as  well.  Table 
IV.C.-l  shows  the  NOx  emissions  we 


finalize  the  proposed  Tier  2  vehicle  standards  with 
sulfur  levels  averaging  significantly  above  30  ppm. 
However,  for  the  purposes  of  this  analysis  we  did 
not  change  the  modeled  Tier  2  vehicle  standards. 
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calculated  for  select  years  for  these  two 
scenarios,  compared  to  our  proposal. 

Table  iy.C.-1  .—Nationwide  NOx  Emissions  from  Tier  2  Standards  and  Oil  Industry  Proposed  Gasoline  Sulfur 

Program 


Total  NOx  tons 

Year 

EPA  proposal 

Oil  industry 
proposal  2004: 

150/300' 
2010;  30/300 

Oil  industry 
proposal,  2010 
standard  re- 
butted 2004: 

150/300" 
2010:  150/300 

2007  

2,423,000 
1,859.000 
1,242,000 
1,023,000 

2.821,000 
2,021,000 
1 ,424,000 
1,221,000 

2,821,000 
2,292,000 
1,701,000 
1.508.000 

2010 

2015  

2020  

"  Sulfur  average  in  East/sulfur  average  in  West. 


The  industry's  proposals  have  been 
valuable  in  helping  EPA  and  all  the 
major  stakeholders  focus  on  key  issues 
of  the  design  of  gasoline  sulfur  control 
options.  We  have  seriously  considered 
these  proposals  as  well  as  the  responses 
of  others  to  the  proposals.  We  have  paid 
particularly  close  attention  to  the  issue 
of  the  reversibility  of  gasoline  sulfur's 
emissions  impacts,  since  the 
environmental  benefits  to  be  gained 
from  a  regional  sulfur  program  in 
combination  with  national  Tier  2 
vehicle  standards  hinge  on  the  degree  to 
which  the  negative  impact  of  high  sulfur 
levels  can  be  reversed  when  a  vehicle  is 
operated  later  on  low  sulfur  gasoline. 
We  encourage  comments  on  the 
appropriateness  and  feasibility  of  a 
regional  gasoline  sulfur  program  such  as 
the  one  recommended  by  the  oil 
industry  (in  combination  with  national 
Tier  2  vehicle  standards  as  proposed 
today).  We  are  particularly  interested  in 
analyses  of  the  environmental  and 
economic  consequences  of  such  a 
proposal. 

In  addition,  others  have  raised  the 
idea  of  an  alternative  temporary  regional 
gasoline  sulfur  control  program.  Under 
this  program,  which  would  last  from 
2004  through  2008,  gasoline  refined  in 
PADD  rV  (generally  covering  the  Rocky 
Mountain  states  and  representing  about 
5  percent  of  U.S.  gasoline  production) 
would  meet  an  average  sulfur  standard 
of  150  ppm  with  a  300  ppm  cap  while 
the  remainder  of  the  country  would 
meet  a  30  ppm  average  begiiuiing  in 
2004.  GasoUne  refined  in  PADD  IV 
would  have  to  comply  with  the  30  ppm 
average/80  ppm  cap  begirming  in  2009. 

This  approach  would  provide  the 
smaller  refineries  in  this  region  with 
additional  time  to  make  the  significant 
capital  investments  to  desulfurize 
gasoline.  In  part  because  of  the  smaller 
scale  of  the  PADD  IV  refineries,  we 


estimate  that  the  cost  of  desvdfurization 
would  be  larger  for  these  refineries  than 
the  estimated  average  cost  of  meeting  a 
30  ppm  standard. 

While  the  Rocky  Mountain  region's 
cdr  quality  problems  are  generally  less 
severe  than  those  in  many  other  parts  of 
the  country,  we  believe  that  the 
emission  reductions  provided  by  today's 
proposed  program  would  still  be 
important,  for  several  reasons. 

•  The  Denver  and  Salt  Lake  City  areas 
will  have  ozone  levels  in  the  2007  time 
frame  within  15  percent  of  the  national 
ambient  standards  and  would  benefit 
from  the  lowest  possible  gasoline  sulfur 
levels  to  assist  their  efforts  to  maintain 
their  ozone  attaiiunent  status. 

•  Other  benefits  of  the  proposed 
program  would  also  be  forgone  during 
the  interim  period,  as  discussed  above, 
including  the  lower  secondary  PM 
emissions,  improved  visibility,  and 
reduced  toxic  emissions. 

•  Irreversible  damage  to  vehicle 
emission  control  systems  in  those 
vehicles  that  have  been  fueled  in  this 
region  at  any  time  during  their  life 
would  occur. 

•  PADD  rV  gasoline  is  marketed 
outside  the  borders  of  PADD  IV. 

•  The  vehicle  enussion  standards 
would  be  more  difficult  to  enforce  if 
there  were  an  extended  period  when 
vehicles  were  exposed  to  gasolines  of 
more  than  one  sulfur  level. 

We  seek  comment  on  the 
appropriateness  of  this  approach, 
including  consideration  of  the  cost,  air   . 
quality,  and  public  health  impacts  as 
compared  to  our  proposal. 

As  discussed  below,  however,  we  are 
not  proposing  a  gasoline  sulfur  control 
program  that  incorporates  a  regional 
element.  We  have  not  been  able  to 
satisfy  oiu-  concerns  with  the' 
irreversibility  of  the  sulfur  effect,  since 
it  is  not  clear  that  vehicle  or  catalyst 


design  changes  will  solve  the  problem 
and  since  we  do  not  believe  that  the 
effect  is  negligible.  Without  a  national 
low  sulfur  gasoline  program,  the  air 
quality  benefits  of  our  program  would 
be  reduced,  particularly  in  the  initial 
years  when  die  emissions  reductions 
will  be  most  requfred  to  help  man_y 
states  achieve  attainment  with  the 
National  Ambient  Air  Quality 
Standards.  A  national  program 
providing  low  sulfur  gasoline 
everywhere  could  ensure  that  the 
vehicles  designed  to  meet  the  proposed 
Tier  2  standards  achieved  the  desired 
emissions  performance,  that  the 
investments  made  by  car  buyers  in 
cleaner  technology  would  be  justified, 
and  that  the  needed  emissions 
reductions  occurred  beginning  as  early 
as  2004. 

2.  Why  EPA  Believes  Gasoline  Sulhir 
Program  Must  be  Nationwide 

As  explained  in  Section  fV.C.3. 
below,  we  are  proposing  that  our 
gasoline  sulfur  control  program  apply 
throughout  the  country,  rather  than  in  a 
more  limited  geographic  area  along  the 
lines  of  what  the  oil  industry  has 
proposed.  In  determining  the 
appropriate  geographic  scope  for  our 
proposed  program,  we  considered  the 
implications  for  the  emission  control 
hardware  of  Tier  2  vehicles,  based  on 
the  degree  to  which  the  sulfur  impact  on 
catalysts  may  be  reversible.  We 
considered  the  degree  to  which  sulfur 
will  impact  advanced  technology 
engines  and  aftertreatment  systems.  We 
weighed  the  impact  that  sulfur  has  on 
onboard  diagnostic  systems,  and  what 
that  may  mean  for  state  inspection  and 
maintenance  programs.  We  evaluated 
the  environmental  implications  beyond 
the  ozone  benefits  to  be  realized.  We 
also  considered  the  ability  of  the  entire 
refining  industry  to  control  gasoline 
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sulfur  at  essentially  the  same  time.  After 
reviev  of  all  of  these  issues,  it  is  our 
judgei  lent  that  a  national  program  is 
appro  )riate  and  reasonable.  The 
following  sections  explore  these  issues 
in  moi  e  detail. 

a.  Siilfur's  Negative  Impact  on  Tier 2 
Cataly  sts  Is  Irreversible.  We  have 
review  ed  data  from  several  test 
progra  ms  designed  to  characterize  both 
the  eff  jct  of  high  sulfur  levels  on 
vehicl' ;  emissions  and  the  ease  and 
compl  Jteness  with  which  this  effect  was 
eliminated  or  "reversed"  once  the 
vehicl !  was  operated  on  low  sulfur 
gasolii  le.  These  test  programs  were 
performed  by  auto  manufacturers,  oil 
companies,  emission  control  equipment 
manuf  icturers  and  their  various 
associi  itions.  All  of  the  vehicles 
includ  3d  in  these  test  programs  met 
either  iPA  Tier  1  or  California  LEV 
emissi  )n  standards  and  were  not 
design  jd  to  comply  with  either  EPA  or 
Califoi  nia  supplemental  federal  test 
procec  ure  (SFTP)  standards.  The  SFTP 
standa  ds  are  intended  to  better  address 
and  CO  dtrol  emissions  under  driving 
condit  ons  not  captured  when 
compl  ance  with  our  FTP-based  exhaust 
emissions  standards  is  demonstrated, 
such  a;  I  operation  with  the  air 
condit  oning  turned  on  or  driving  at 
very  h  gh  rates  of  acceleration  and 
vehich  speeds  (hereafter  referred  to 
simply  as  aggressive  driving).  This  is  an 
import  mt  factor  in  assessing  sulfur 
reversi  jility.  because  in  contrast  to  the 
vehich  s  that  have  been  tested  to  date. 
Tier  2  vehicles  would  have  to  meet 
more  s  ringent  exhaust  emission 
standa  ds  and  would  have  to  meet  these 
standa  ds  over  the  wider  variety  of 
operati  ng  conditions  included  in  the 
SFTP  jrovisions.  Hence,  they  would 
have  tc  be  designed  to  meet  the 
emissii  in  standards  under  all  such 
operati  ng  conditions;  these  design 
change  s  may  influence  the  ease  with 
which  :he  sulfur  effect  is  reversed,  as 
explaii  ed  below. 

The  r'ehicles  tested  exhibited  a  wide 
range  c  f  reversibility,  for  reasons  that 
are  not  fully  understood.  The  LEVs 
tested  n  these  programs  showed,  on 
averag*!.  that  the  effect  of  operation  on 
high  SI  Ifur  fuel  was  reversed  after 
operation  on  low  sulfur  fuel  if 
aggress  ive  driving  conditions  occurred 
once  tl  e  vehicle  was  switched  to  low 
sulfur  uel.  Roughly  85%  of  the  increase 
in  NMi  )G  and  NOx  emissions  resulting 
from  h  gh  sulfur  levels  was  reversible 
after  o]  leration  on  low  sulfur  fuel 
couple  i  with  more  moderate  urban 
driving .  (CO  emissions  were  somewhat 
less  rei  ersible  under  these  conditions.) 
Indivic  ual  vehicles  showed  a  wide 
range  c  f  responses,  however.  For 


example,  many  vehicles  showed 
substantial  irreversibility  for  one 
pollutant  (NOx  or  NMOG)  while  very 
high  reversibility  for  the  other.  In  some 
cases,  only  half  of  the  initial  emission 
increase  due  to  high  sulfur  could  be 
removed  by  driving  on  low  sulfur  fuel. 
Catalyst  temperature,  the  mixture  of  air 
and  fuel  in  the  engine  and  the  design  of 
the  catalyst  are  all  believed  to  be 
important  factors  that  affect  the 
reversibility  of  the  sulfur  impact. 
However,  to  date,  no  one  has  been  able 
to  demonstrate  the  specific 
contributions  of  these  various  factors. 
Also,  no  one  has  been  able  to  design  a 
catalyst  with  both  high  conversion 
efficiencies  and  no  or  very  low 
sensitivity  to  sulfur. 

These  data  indicate  that  the  effect  of 
high  sulfur  levels  on  emissions  from 
current  LEV  models  driven  over  a  wide 
variety  of  operating  conditions  appears 
to  be  partially  reversible,  particularly  if 
the  vehicle  is  periodically  driven 
aggressively.  However,  were  these 
vehicles  required  to  meet  the  SFTP 
standards,  we  believe  that  the  degree  of 
reversibility  would  have  been 
substantially  worse. 

Studies  of  the  adsorption  and  removal 
of  sulfur  on  catalysts  have  demonstrated 
that  wide  variations  in  the  mixture  of  air 
and  fuel  entering  the  engine  (alternating 
between  having  a  shortage  to  having  an 
excess  of  oxygen)  directionally  help  to 
remove  sulfur  from  the  catalytic  surface. 
When  driven  aggressively,  the  mixture 
of  air  cuid  fuel  in  the  engines  of  most 
current  vehicles  (those  not  certified  to 
SFTP  standards)  is  quite  variable, 
because  precise  control  of  the  mixture  of 
air  and  fuel  is  primarily  done  to  control 
emissions.  Meeting  the  SFTP  standards 
will  ensure  that  manufacturers  carefully 
control  the  mixture  of  air  and  fuel  over 
essentially  all  in-use  driving  conditions. 
This  absence  of  widely  varying  mixtures 
of  air  and  fuel  could  therefore  inhibit 
the  removal  of  sulfur  from  the  catalyst 
once  operation  on  high  sulfur  fuel 
ceased.  Thus,  we  project  that  the  sulfur 
effect  on  vehicles  meeting  both  the  LEV 
and  SFTP  standards  (vehicles  sold  after 
2000)  and  vehicles  meeting  the  Tier  2 
standards  (which  will  include  low 
exhaust  emissions  and  low  SFTP 
emission  standards,  too)  will  be  less 
reversible  than  the  effect  shown  on  the 
vehicles  included  in  the  test  programs 
discussed  here. 

Another  factor  that  may  substantially 
influence  sulfur  reversibility  is  the 
amount  of  time  the  catalyst  is  exposed 
to  high  sulfur  fuel.  With  only  a  few 
exceptions,  the  vehicles  in  the  test 
programs  mentioned  above  were  only 
driven  on  high  sulfur  fuel  for  a  few 
miles  (well  under  100)  before  low  sulfur 


fuel  was  reintroduced.  This  appears  to 
limit  the  extent  to  which  sulfur  could 
permanently  disable  the  effectiveness  of 
the  catalyst.  However,  one  vehicle  was 
tested  with  an  aged  catalyst  system  (to 
simulate  a  vehicle  near  the  end  of  the 
useful  life  of  100,000+  miles)  and  driven 
for  extended  mileage  (more  than  1 .000 
miles)  on  high  sulftir  fuel  before  being 
retested  on  low  sulfur  fuel.  (As  with  the 
other  vehicles,  this  test  vehicle  was  not 
designed  to  be  SFTP-compliant;  SFTP 
compliance  could  further  complicate 
the  ability  of  a  vehicle  to  reverse  the 
sulfur  effect.)  For  this  vehicle,  only  50% 
of  the  NOx  emission  effect  of  high  sulfur 
fuel  was  reversed  upon  operation  on 
low  sulfur  fuel.  This  is  much  less  than 
the  85-100%  reversibility  found  with 
short  term  exposiue  to  sulfur.  Thus,  we 
project  that  in-use  emissions 
performance  of  Tier  2  vehicles  operated 
for  some  time  on  high  sulfur  fuel  (as 
would  occur  if  a  regional  sulfur  control 
program  permitted  high  sulfur  levels  in 
a  large  geographic  area)  might  be 
substantially  compromised.  For 
example,  in-use  emissions  of  passenger 
cars  designed  to  meet  the  0.07  g/mi  NOx 
standard  and  operate  on  30  ppm 
gasoline  would  actually  be  increased  by 
about  50  percent  if  they  were  operated 
on  300  ppm  gasoline  at  any  point  in 
their  life.  Such  vehicles  might  only 
recover  half  of  the  emissions 
performance  otherwise  expected, 
perhaps  even  less  once  SFTP  compliant 
designs  are  incorporated.  Furthermore, 
we  believe  this  effect  would  be 
essentially  permanent;  continued 
operation  with  low  sulfur  gasoline 
would  be  unlikely  to  improve  the 
emissions  performance. 

The  Draft  RL\  presents  our  complete 
evaluation  of  sulfur  irreversibility, 
based  on  the  data  we  have  obtained  to 
date.  We  encourage  comments  on  this 
analysis.  Furthermore,  we  are  seeking 
comment  on  and  will  be  considering  the 
studies  described  in  Appendix  B  of  the 
Draft  RL\,  plus  any  new  information 
developed  or  received  before  a  final 
decision.  We  welcome  any  additional 
data  characterizing  the  irreversibility  of 
the  sulfur  effect,  including  what  vehicle 
or  catalyst  design  factors  may  make 
exposure  to  sulfur  more  or  less 
reversible. 

The  preceding  discussion  focused  on 
the  irreversibility  of  the  sulfur  impact 
on  emissions  from  current  gasoline   — ' 
engine  technologies.  There  aro  new 
technologies  under  development,  which 
could  be  sold  in  the  U.S.  in  the  middle 
of  the  next  decade  (the  same  time  that 
Tier  2  vehicles  are  being  introduced), 
which  also  appear  to  be  very  sensitive 
to  sulfur  and  largely  unable  to  reverse 
this  sulfur  impact.  One  of  these 
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technologies  is  the  direct  injection 
gasoline  (GDI)  engine.  These  engines 
utilize  much  more  air  than  is  needed  to 
bum  the  fuel,  unlike  conventional 
gasoline  engines  that  operate  under 
conditions  where  only  just  enough  air  to 
completely  bum  the  fuel  is  introduced 
into  the  engine.  This  GDI  technology 
allows  these  engines  to  be  up  to  25% 
more  fuel  efficient  than  current  gasoline 
engines  and  to  emit  up  to  20%  less 
carbon  dioxide.  GDI  engines  are 
currently  being  introduced  in  both 
Japan  and  Europe  (which  have  or  will 
soon  require  low  sulfur  gasolines). 
Because  of  the  significant  operating 
differences  with  GDI  engines,  these 
vehicles  will  likely  require  emission 
control  technology  substantially 
different  from  that  used  on  conventional 
gasoline  engines.  For  example,  a  GDI 
engine  may  require  a  NOx  adsorber  to 
meet  the  proposed  Tier  2  NOx  standard. 
High  fuel  sulfur  levels  quickly  and 
permanently  degrade  the  performance  of 
these  NOx  adsorbers.  Thus,  to  enable 
the  sale  of  advanced,  high  efficiency 
GDI  engines  in  the  U.S.  under  the  Tier 
2  standards,  it  appears  that  low  sulfur 
gasoline  would  have  to  be  available 
nationwide  by  the  time  this  technology 
becomes  available. 

The  fuel  cell  is  another  promising 
propulsion  system  that  is  being 
developed  for  possible  introduction  to 
consumers  early  in  the  next  century. 
Fuel  cells  are  being  designed  to  operate 
on  a  variety  of  fuels,  including  gasoline 
and  diesel  fuel.  The  basic  fuel  cell 
technology  is  highly  sensitive  to  sulfur. 
Almost  any  level  of  sulfur  in  the  fuel 
will  disable  the  fuel  cell.  One  possible 
solution  is  to  install  a  technology  that 
essentially  filters  out  the  sulfur  before  it 
enters  the  fuel  cell.  However,  such 
sulfur  "guards"  are  costly  and  could  not 
practically  be  used  like  a  disposable 
filter  (requiring  the  vehicle  owner  to 
change  the  sulfur  guard  frequenUy, 
much  like  changing  an  oil  filter)  in 
situations  where  constant  exposure  to 
high  sulfur  levels  occurs.  (Even 
exposure  to  relatively  low  sulfur  levels 
will  likely  require  periodic  replacement 
of  the  sulfur  guard  to  ensure  adequate 
protection  for  the  fuel  cell.)  Therefore, 
the  amount  of  sulfur  in  the  fuel  must  be 
limited  to  that  which  can  be  removed  by 
one  or  at  most  two  sulfur  guards  over 
the  life  of  the  vehicle.  Thus,  in  order  for 
fuel  cells  operating  on  gasoline  to  be 
feasible  in  the  U.S.,  low  sulfur  fuels 
would  have  to  be  available  nationwide 
by  the  time  this  technology  becomes 
available. 

b.  Sulfur  Has  Negative  Impacts  on 
OBD  Systems  and  I/M  Programs.  As 
discussed  in  more  detail  in  the  RIA, 
EPA  believes  that  sulfur  in  gasoline  can 


adversely  impact  the  onboard  diagnostic 
(OBD)  systems  of  current  vehicles  as 
well  as  vehicles  meeting  the  proposed 
Tier  2  standards.  This  is  an  important 
factor  supporting  the  need  for  a  national 
sulfur  control  program.  EPA's  onboard 
diagnostics  (OBD)  regulations  require 
that  all  vehicles  be  equipped  with  a 
system  that  monitors,  among  other 
things,  the  performance  of  the  catalyst 
and  warns  the  ovirner  if  the  catalyst  is 
not  functioning  properly.  The  OBD 
catalyst  monitor  is  designed  to  identify 
those  catalysts  with  pollutant 
conversion  efficiencies  that  have  been 
reduced  to  the  extent  that  tailpipe 
emissions  would  exceed  a  specified 
multiple  of  the  applicable  hydrocarbon 
emissions  standard.  For  California  LEV 
and  federal  NLEV  vehicles,  that 
multiple  is  1.75  times  the  applicable 
hydrocarbon  emissions  standard;  for 
federal  Tier  1  vehicles,  that  multiple  is 
1.5  times  the  applicable  hydrocarbon 
standard  added  to  the  4,000  mile 
emission  level. 

We  want  to  ensure  that  OBD  systems 
operate  correctly,  and  thus  the 
possibility  that  gasoline  sulfur  may 
interfere  with  these  systems  was  another 
consideration  when  evaluating  the  need 
for  a  national  sulfur  program.  Our 
evaluation  of  sulfur's  effect  on  OBD 
systems  was  summarized  in  a  staff 
paper  in  IQQ?.'*^  We  concluded  that 
sulfur  can  affect  the  decisions  made  by 
the  OBD  systems.  Sulfur  appears  to 
affect  the  oxygen  sensor  downstream  of 
the  catalyst,  which  is  used  in  the  OBD 
systems,  and  it  is  not  clear  that  the 
conditions  that  seem  to  reverse  sulfur's 
effect  on  the  catalyst  will  also  reverse 
any  sulfur  impact  on  the  downstream 
oxygen  sensors.  Indirectly,  sulfur 
impacts  OBD  systems  because  it  can 
impair  a  catalyst  that  would  otherwise 
be  operating  satisfactorily,  thereby 
triggering  the  OBD  warning  lights. 
While  this  would  be  indicate  a  properly 
operating  OBD  system,  auto 
manufacturers  have  expressed  the 
concern  that  consumers  using  high 
sulfur  fuel  may  experience  OBD 
warnings  much  more  frequently  than 
they  would  if  operating  on  low  sulfur 
gasoline,  and  that  this  could  lead  to  a 
loss  of  consumer  confidence  in  or 
support  for  OBD  systems.  Consumers 
may  then  ignore  the  OBD  warning 
system  and  drive  a  potentially  high 
emitting  vehicle  (which  may  have 
nothing  to  do  with  exposure  to  sulfur), 
contributing  even  more  to  air  quality 
problems.  Another  possible  scenario  is 


"V.S.  EPA,  'OBD  &  Sulfur  Status  Report: 
Sulfur's  Effect  on  the  OBD  Catalyst  Monitor  on  Low 
Emission  Vehicles,"  March  1997,  updated 
September  1997. 


that  the  OBD  system  may  be  impaired 
by  sulfur  in  such  a  way  that  it  does  not 
register  an  improperly  functioning 
catalyst,  even  if  the  catalyst  is  impaired 
for  reasons  unrelated  to  exposure  to 
sulfur.  This  would  defeat  the  purpose  of 
OBD  systems. 

The  NLEV  program  provides 
manufacturers  the  opportunity  to 
request  extra  preconditioning  of 
vehicles  that  they  believe  may  be 
negatively  impacted  by  high  sulfur 
levels,  when  such  vehicles  may  be 
included  in  in-use  testing  by  EPA.  We 
consider  such  requests  on  a  case-by-case 
basis.  One  manufacturer  has  already 
requested,  and  received  approval  for,  a 
special  preconditioning  cycle  to  remove 
any  sulfur  from  the  catalyst  of  a  specific 
vehicle  model,  should  that  vehicle 
model  be  included  in  any  in-use  testing. 
We  are  concerned  that  a  regional 
gasoline  sulfur  program  would  increase 
the  likelihood  that  manufacturers  would 
be  compelled  to  request  special 
preconditioning  cycles  for  test 
programs,  and  believe  that  the  one 
request  we  have  granted  already  is 
indicative  of  the  potential  problems  that 
would  arise  under  a  regional  gasoline 
sulfur  program.  While  the  use  of  a 
special  preconditiorung  cycle  can 
protect  the  manufacturer  from  liability 
for  high  in-use  emissions  resulting 
purely  from  exposure  to  high  sulfur,  the 
in-use  emissions  fi-om  these  vehicles 
would  still  be  higher  than  expected 
based  r>n  the  certified  design. 

To  the  extent  that  future  catalysts  are 
more  sensitive  to  sulfur  as  emission 
standards  become  more  stringent,  the 
impact  of  sulfur  on  catalysts  and 
catalyst  monitors  becomes 
proportionately  more  critical.  The  more 
stringent  the  Tier  2  vehicle  emission 
standards  are,  the  more  stringent  the 
OBD  malfunction  thresholds  will  be, 
because  those  thresholds  are  expressed 
as  multiples  of  the  applicable 
hydrocarbon  emission  standard. 
Therefore,  even  if  the  sulfur  effect  on 
future  technology  vehicles  were 
equivalent  in  absolute  terms  to  the  effect 
on  current  technology  vehicles,  would 
become  more  significant  in  relative 
terms  on  those  future  technology 
vehicles.  Because  of  this  (and  our 
concem  about  how  reversible  the  effect 
of  sulfur  may  be),  we  are  concerned  that 
a  regional  sulfur  program  could  create 
widespread  problems  with  OBD  catalyst 
monitors  for  vehicles  traveling  outside 
of  the  low  sulfur  region.  A  regional 
sulfur  program  would  likely  result  in 
higher  emissions  fi-om  Tier  2  vehicles  in 
high  sulfur  regions,  and  may  also  result 
in  more  OBD-identified  catalyst  failures 
in  those  areas.  We  are  not  aware  of  a 
technical  solution  to  this  problem. 
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The  geographic  scope  of  a  sulfur 
centre  1  program  also  has  implications 
for  ins  paction  and  maintenance  (I/M) 
programs.  A  regional  sulfur  control 
progrj  m  could  affect  I/M  programs 
locate  i  outside  of  the  sulfur  control 
region .  The  emissions  measured  in  these 
I/M  pi  ograms  would  likely  be  higher 
than  t  lose  measured  in  the  low  sulfur 
region,  possibly  necessitating  the  use  of 
uniqui  (  emission  cut  points  for  Tier  2 
vehicl  js  registered  in  the  higher  sulfur 
region  I/M  programs  located  outside  of 
the  su  fur  control  area  would  need  to 
consic  er  the  possibility  that  the 
preser  ce  of  OBD  failure  codes  may  be 
caused  primarily  by  the  use  of  high 
sulfur  jfuels,  and  may  have  to  provide 
for  a  c  italyst  regeneration  procedure  to 
try  to  1  everse  the  sulfur  buildup  to  get 
a  read  ng  of  how  the  catalyst  is 
operat  mg.  This  could  lead  to  unequal 
treatm  ent  of  vehicles  located  in  different 
region  5  of  the  country  based  solely  on 
their  e  icposure  to  sulfur,  unnecessarily 
compl  eating  I/M  programs. 
Furthermore,  many  I/M  areas  intend  to 
rely  h<  avily  on  OBD  checks  rather  than 
emissian  checks  in  the  future,  making 
the  coi  relation  of  OBD  checks  to  the 
emissi  jns  from  the  vehicles  very 
impori  ant.  Therefore,  the  potential 
scenario  of  increased  emissions  without 
OBD  detections  (due  to  sulfur-fouled 
cataly!  t  monitors)  would  make  OBD  a 
less  at  ractive  I/M  tool  in  areas  with 
high  SI  dfur  fuel.  A  national  program, 
even  one  providing  limited,  temporary 
exemptions  for  small  refiners,  would 
avoid  ;  nany  of  these  concerns. 

c.  Si  ilfur  Reductions  Would  Ensure 
Lower  Emissions  of  Many  Pollutants. 
One  ol  the  major  arguments  supporting 
a  reginfial  program  is  that  such  a 
program  could  be  targeted  at  the 
major!  y  of  areas  needing  ozone  controls 
by  gett  ing  the  NOx  and  VOC  reductions 
in  the  ireas  with  the  greatest  ozone 
polluti  on  problems.  However,  as  our 
estima  ;es  of  the  total  emission 
reduct  ons  to  be  achieved  through  the 
combii  led  Tier  2/gasoline  sulfur 
progra  n  show  (presented  above  in 
Section  III),  there  are  substantial  NOx 
and  V(  )C  reductions  to  be  attained 
nation  vide  with  our  proposal.  In  Table 
rV.C-    above,  we  estimated  that  our 
nation  d  sulfur  control  proposal  would 
result  n  9-22%  fewer  NOx  emissions 
compa  red  to  the  regional  sulfur  program 
proposed  by  the  oil  industry,  presuming 
that  wi !  implemented  Tier  2  vehicle 
standa  "ds  consistent  with  today's 
propos  al  and  depending  on  the  year  in 
which  the  emissions  reduction  is 
evalua  ;ed.  The  higher  emissions  from  a 
region;  d  program  would  be  due  to  the 
reduce  d  emissions  performance  of 


vehicles  (Tier  2  and  others)  located  in 
the  West  where  higher  sulfur  levels 
would  be  permitted  and  the  loss  of 
emissions  performance  for  vehicles 
located  in  the  East  that  travel  to  the 
West  (or  are  relocated  from  the  West) 
and  are  expected  to  suffer  irreversible 
catalyst  damage  due  to  the  higher  sulfur 
levels  in  the  West.  Even  in  2010  and 
beyond,  when  the  oil  industry's 
proposed  program  would  result  in 
sulfur  levels  consistent  with  our 
proposal  in  the  East,  Tier  2  vehicles 
located  in  the  West  or  traveling  from 
West  to  East  would  see  substantial 
reductions  in  emissions  performance. 
Furthermore,  if  the  oil  industry's 
proposed  2010  standard  were  not 
implemented  (on  the  basis  of  the 
findings  of  the  study  they  propose  for 
2004-06),  the  difference  in  emissions 
reductions  between  our  proposal  and 
the  oil  industry  proposal  climbs  to  16- 
47%  fewer  NOx  emissions.  Hence,  the 
ozone  benefits  of  this  proposal  would  be 
somewhat  smaller  if  a  regional  gasoline 
sulfur  program  were  adopted.-*-* 

While  the  benefits  of  reducing  ozone 
precursors  through  gasoline  sulfur 
reductions  are  generally  limited  to  a 
nonattainment  area  (as  well  as  areas 
trying  to  maintain  their  attainment 
status,  including  those  within  15%  of 
the  NAAQS  standard  and  upwind 
locations  that  contribute  transported 
ozone  precursors  into  those  areas), 
reductions  in  emissions  of  other 
pollutants  have  broader  geographic 
benefits,  as  discussed  in  Section  UI.  For 
example,  sulfur  reductions  would  help 
reduce  emissions  of  particulate  matter, 
providing  some  benefit  to  PM 
nonattainment  areas  (which  may  or  may 
not  coincide  with  ozone  nonattaimnent 
areas)  as  well  as  areas  with  visibility 
problems.  Sulfur  reductions  will  also 
have  benefits  for  areas  across  the 
country  with  acid  deposition  problems. 
Furthermore,  sulfur  reduction,  by 
enabling  tighter  Tier  2  standards  and  by 
improving  the  emissions  performance  of 
the  vehicles  already  on  the  road,  will 
lead  to  fewer  NMOG  emissions,  since, 
as  explained  in  the  Draft  RIA,  NMOG 
emissions  are  also  impacted  by  gasoline 
sulfur  (although  to  a  lesser  extent  than 
NOx  emissions).  Somes  of  the  NMOG 
emissions  reduced  are  air  toxics.  As 
described  in  Section  III  above,  air  toxics, 
also  known  as  hazardous  air  pollutants, 
or  HAPs,  contribute  to  a  variety  of 
human  health  problems.  Thus,  a 
national  sulfur  reduction  program 
would  achieve  larger  benefits  than  a 
regional  program,  and  people  living  in 
the  region  with  higher-sulfur  gasoline 


would  not  get  the  full  benefits  of 
reduced  air  toxics  emissions  and  could 
suffer  adverse  health  consequences. 

d.  The  Refining  Industry  Can  Control 
Gasoline  Sulfur.  While  evaluating  the 
merits  of  a  national  gasoline  sulfur 
program,  in  addition  to  considering  the 
technical  requirements  for  vehicles  to 
meet  the  proposed  Tier  2  standards  and 
the  potential  air  quality  benefits  that 
could  be  realized,  we  also  considered 
the  ability  of  refiners  to  reduce  gasoline 
sulfur  in  essentially  every  gallon  of 
gasoline  by  2004.  Based  on  this 
evaluation,  we  believe  it  is  technically 
feasible  for  refiners  to  meet  the 
proposed  standards  and  that  it  is 
possible  for  them  to  do  so  in  the 
proposed  time  frame.  A  summary  of  our 
analysis  is  presented  here;  we  refer  the 
reader  to  the  Draft  RIA  for  more  details. 

Technologies  that  enable  refiners  to 
significantly  reduce  the  level  of  sulfur 
in  gasoline  have  been  available  for  many 
years.  California  began  requiring  low 
sulfur  gasoline  (30  ppm  average/80  ppm 
cap)  in  1996.^^  Refiners  in  California  are 
currently  producing  gasoline  that 
averages  around  20  ppm  sulfur.  In 
addition,  low  sulfur  gasoline  standards 
similar  to  our  proposal  are,  or  soon  will 
be,  implemented  by  countries  in  Asia 
and  Europe,  and  by  Canada.  These 
programs  provide  additional  evidence 
that  desulfurization  technologies  are 
available  to  meet  a  low  sulfur  gasoline 
standard,  and  that  the  majority  of 
refiners  in  the  industry  can  reasonably 
be  expected  to  install  and  operate  these 
technologies  if  given  a  reasonable 
amount  of  lead  time. 

When  considering  the  implications  of 
a  sulfur  standard,  U.S.  refiners  can  be 
grouped  into  two  major  groups:  those 
already  producing  gasoline  that  meets, 
or  nearly  meets,  the  proposed 
requirements,  and  those  that  would 
have  to  make  processing  changes  to 
comply.  The  majority  of  refiners 
currently  producing  relatively  low 
sulfur  gasoline  today  (roughly  15 
percent  of  domestic  production)  could 
meet  the  proposed  gasoline  sulfur 
standard  with  no  or  very  little 
additional  capital  investment,  and  at 
most  a  small  increase  in  operating  cost. 
These  refiners  have  achieved  their 
current  sulfur  levels  using  traditional 
sulfur  removal  technologies,  or,  in  some 
cases,  with  refinery  configurations  that 
can  accommodate  very  low  sulfur  crude 
oils. 

Two  examples  of  these  traditional 
technologies  are  hydrotreating  or 
hydrocracking  the  feed  to  the  fluidized 
catalj^ic  cracker  unit  (FCC),  the  unit  in 


■•■"  See  the  Draft  RIA  for  information  on  the 
evaluation  of  this  and  other  alternatives. 


*^  Prior  to  that  date,  gasoline  in  California  was 
capped  at  300  ppm  sulfur. 
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the  refinery  that  produces  the  largest 
fraction  of  gasoline  blendstock.  These 
processes  are  capital  intensive  and 
demand  large  amounts  of  hydrogen  and 
other  utilities,  resulting  in  high 
operating  expenses.  Another  example  is 
desulfurization  of  the  gasoline  stream 
coming  from  the  FCC  unit.  Treating  the 
FCC  gasoline  stream  has  the  advantage 
of  lower  capital  and  operating  costs  than 
treating  the  FCC  feed.  The  major 
concern  with  this  approach  is  that  the 
octane  value  of  this  gasoline  blendstock 
is  reduced  at  the  same  time  that  sulfur 
is  reduced,  particularly  when  the  sulfur 
is  being  reduced  to  low  levels.  This  lost 
octane  must  be  made  up  by  increasing 
the  production  of  high-octane 
blendstocks  from  other  units  of  the 
refinery,  or  by  the  addition  of 
oxygenates.  Making  up  this  octane  loss 
adds  significantly  to  the  cost  of 
desulfurizing  FCC  gasoline.  We  seek 
comment  on  any  implications  of  this 
proposal  of  recent  activities  in 
California  relating  to  the  oxygenate 
MTBE,  and  of  refiners'  possible  use  of 
oxygenates  other  than  MTBE  to  make  up 
any  octane  loss. 

Based  on  current  sulfur  levels,  we 
believe  the  majority  of  U.S.  refiners 
would  have  to  install  at  least  one 
desulfurization  processing  imit  to  lower 
gasoline  sidfur  to  the  proposed  levels. 
Since  installation  of  traditional 
desulfurization  technologies  could  be 
quite  costly  for  most  refiners,  we  have 
been  very  encoxu'aged  to  see  the  recent 
development  of  several  improved 
desulfurization  processes  tliat  are  now 
available  at  reduced  capital  investment 
and  operating  costs  (and  which  avoid 
the  octane  loss  that  increases  the  costs 
of  traditioucd  technologies).  Examples  of 
these  technologies  are  CDHydro  and 
CDHDS  (licensed  by  the  company 
CDTECH)  and  OCTGAIN  220  (licensed 
by  Mobil  Oil).'**  These  technologies  use 
conventional  refining  processes 
combined  in  new  ways,  with  improved 
catalysts  and  other  design  changes  that 
minimize  the  undesfrable  impacts  (such 
as  the  substantial  loss  in  octane)  and 
maximize  the  effectiveness  of  the- 
desulfurization  approach.  Since  these 
processes  provide  less  costly  ways  to 
reduce  gasoline  sulfur,  we  presume  that 
they  would  be  used  by  most  refiners  to 
meet  the  proposed  gasoline  sulfur 
standard,  and  have  based  our  economic 


**  In  addition  to  these  technologies,  other 
companies  have  told  us  that  they  are  working  on 
developing  their  ovra  desulfurization  technologies. 
Furthermore,  there  have  been  recent  advances  in  an 
approach  called  biodesulfurization,  which  employs 
bacteria  that  selectively  desulhirizes  petroleum.  We 
believe  refiners  will  have  an  increasing  number  of 
technology  options  to  meet  our  proposed  standards. 


assessment  (summarized  in  Section 
fV.D.  below)  on  that  presumptioiL 

Some  in  the  refining  industry  have 
told  us  that  since  there  have  not  been 
long-term  commercial  demonstrations  of 
these  newer  technologies,  they  would 
not  consider  these  technologies  to  be 
viable  and,  if  faced  with  our  proposed 
requirements  in  2004,  they  might  select 
the  more  traditional  sulfur  reduction 
processes,  resulting  in  a  higher  cost  to 
produce  low  sulfiu'  gasoline.  While  we 
understand  the  hesitation  on  the  part  of 
some  in  the  oil  industry  to  invest  in 
these  improved  sulfur  reduction 
technologies,  we  believe  many,  if  not 
all,  of  their  concerns  would  be 
addressed  in  the  next  few  years.  The 
industry  would  have  four  years  to 
prepare  to  meet  oiu-  proposed  gasoline 
sulfur  requirements.  Refiners  have  been 
provided  a  similar  amount  of  time  to 
comply  with  fuel  programs  in  the  past 
(highway  diesel  fuel  sulfur  control, 
reformulated  gasoline  under  the 
complex  model)  and  some  have  told  us 
that  three  to  four  years  is  adequate  to 
allow  them  to  meet  gasoline  sulfur 
standards  similar  to  those  proposed 
today.  Refiners  would  have  time  to  grow 
more  comfortable  with  the  improved 
processes  after  they  have  obtained 
additional  data  and  information  from 
the  vendors  that  license  these 
technologies.  Refiners  would  be  able  to 
have  their  FCC  gasolines  tested  in 
vendors'  pilot  plant  facilities,  which 
would  provide  each  refiner  with  more 
specific  information  on  how  the  process 
would  function  in  their  particular 
refineries.  Furthermore,  we  have  been 
informed  that  there  will  soon  be 
demonstrations  of  at  least  two  of  the 
improved  desulfurization  technologies 
in  existing  refineries;  the  entire  industry 
will  benefit  from  these  efforts. 

We  have  heard  concerns  that  small 
refiners,  particularly  those  in  the  Rocky 
Mountain  region,  would  bear 
proportionately  higher  economic 
hurdens  if  they  were  required  to 
produce  gasoline  meeting  the  same 
sulfur  levels  as  larger  refineries  located 
in  the  Gulf  Coast  and  East.  The  severity 
of  these  economic  impacts  could  result 
in  imreasonably  high  gasoline  prices, 
potential  refinery  closures,  and  supply 
shortages,  according  to  those  raising  the 
concerns.  Oiu  analysis,  presented  here 
and  in  the  Draft  RIA,  leads  us  to 
conclude  that  these  severe  events  would 
not  occur.  Furthermore,  we  have 
recently  received  a  study  that  suggests 
that,  in  fact,  small  refiners  in  the  Rocky 
Mountain  region  will  incur  costs  only 
slightly  higher  than  the  national 


average.*^  This  study  concludes  that  the 
potential  for  refinery  closures  in  this 
region  in  response  to  a  gasoline  sulfur 
regulation  is  small,  and  that  even  if  ten 
percent  of  gasoline  were  negatively 
impacted  there  would  not  be  a 
significant  supply  shortfall  in  the 
region.  We  have  not  yet  reviewed  this 
study  in  detail,  and  we  encourage 
comments  on  the  analysis  presented  in 
it.  However,  having  considered  the 
concerns  raised  about  small  refiners  in 
general,  including  those  in  the  Rocky 
Mountain  region,  we  are  proposing 
special  provisions  for  small  refiners  to 
address  their  unique  challenges. 

The  advent  of  the  improved 
desulfurization  technologies  creates  an 
opportunity  for  a  stringent,  nationwide, 
and  yet  relatively  low-cost,  sulfur 
control  program.  Such  a  program  would 
still  likely  be  challenging  for  many  if 
not  most  refiners.  In  the  program 
proposed  today,  we  have  built  in  a 
number  of  flexibilities  that  would  ease 
the  task  of  compliance  for  refiners  while 
maintaining  the  level  of  air  quality 
improvements  of  a  less  flexible  program. 
In  particular.  Section  rV.C.-3  below 
presents  a  sulfur  averaging,  banking, 
and  trading  program  that  effectively 
extends  the  final  compliance  date  by 
two  years.  In  consideration  of  all  these 
factors,  we  believe  that  imder  the 
proposed  program,  all  refiners 
nationwide  should  be  able  to  produce 
very  low  sulfiu  gasoline  without 
suffering  severe  financial  consequences. 

e.  Other  Stakeholders  Support 
National  Gasoline  Sulfur  Control.  In 
addition  to  oiu  technical  arguments  for 
concluding  that  gasoline  sulfur  should 
be  controlled  nationwide,  we  have 
considered  the  positions  of  other 
parties.  Many  stakeholders  to  our 
decision  have  expressed  to  us  their 
support  for  a  national  sulfur  control 
program.  Automakers,  represented  by 
the  American  Automobile 
Manufacturers  Association  (AAMA)  and 
the  Association  of  International 
Automotive  Manufacturers  (AIAM), 
have  petitioned  the  Agency  to 
implement  a  national,  low  sulfur 
gasoline  program  "as  soon  as  possible." 
State  organizations  such  as  STAPFA/ 
ALAPCO  and  the  Ozone  Transport 
Commission  (OTC)  have  made  similar 
resolutions,  and  many  individual  states 
have  also  voiced  support  for  a  national 
program.  Environmental  organizations, 
such  as  the  American  Limg  Association 


*'MathPro,  Inc.,  "Likely  Effects  on  Gasoline 
Supply  in  PADD  4  of  a  National  Standard  for 
Gasoline  Sulfur  Gontent,"  Prepared  for  Association 
of  International  Automobile  Manufacturers, 
DaimlerChryslerGorporation,  Ford  Motor 
Company,  and  General  Motors  Corporation,  March 
19,  1999. 
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and  the  American  Council  for  an  Energy 
Efficient  Economy,  favor  a  national 
sulfur  control  program,  as  well.  The 
argiim*  nts  for  a  national  program 
preseni  ed  by  these  parties  include: 

•  Hi  ;h  sulfur  levels  significanUy 
impair  the  performance  of  today's 
emission  control  technologies,  reducing 
the  em  ssions  benefits  of  current  and 
advanced  vehicles, 

•  Ga  soline  sulfur  contributes  to  air 
quality  problems  not  directly  benefitted 
by  veh  cle  emission  standards  (PM, 
SOx.  hizardous  air  pollutants), 

•  Th  e  sulfur  impact  on  emission 
control  s  is  largely  irreversible,  and 

•  If  1  ulfur  levels  are  not  controlled, 
new,  n  ore  fuel-efficient  vehicle 
techno  ogies  that  are  as  or  more  sulfur- 
sensiti  ^e  than  today's  vehicles  will  not 
be  introduced  in  the  U.S. 

3.  Proposed  Gasoline  Sulfur  Standards 


We 
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levels 
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low  er*ission 
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public ! 
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enable 
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as  ex 
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we  ar(! 
sulfur 


proposing  to  require 
substantial  reductions  in  gasoline  sulfur 
:  lationwide.  Not  only  would  these 
standards  enable  the  stringent  tailpipe 
standards  we're  proposing  for 
/ehicles  and  ensure  that  these 

levels  would  be  realized 
out  the  life  of  the  vehicle,  but 
w|ould  also  help  to  reduce 

of  pollutants  that  endanger 
health  and  welfare  from  vehicles 
on  the  road,  including  NLEV 
The  following  sections 
the  proposed  requirements 
for  gasjoline  refiners  and  importers, 
provisions  for  small  refiners, 
possible  changes  to  construction 
permil  ting  requirements  that  woidd 
refiners  to  install  gasoline 


desulfurization  technology  in  a  timely 
maimer.  We  also  raise  the  potential 
need  for  changes  to  diesel  fuel  to  enable 
diesel  technologies  to  meet  the 
proposed  Tier  2  standards.  Section  VI. 
provides  additional  information  about 
the  compliance  and  enforcement 
provisions  that  would  accompany  these 
proposed  requirements.  More  detailed 
information  in  support  of  the 
conclusions  presented  in  this  section  of 
the  proposal  is  found  in  the  draft 
Regulatory  Impact  Analysis. 

a.  Standards  for  Refiners  and 
Importers.  Our  proposed  gasoline  sulfur 
program  balances  the  goal  of  enabling 
Tier  2  emission  control  technologies 
with  the  goal  of  lowering  sulfur  as  early 
as  the  refining  industry  can  practically 
achieve  the  required  levels.  To 
accomplish  both  of  these  goals,  we  are 
proposing  a  set  of  standards  combined 
with  a  sulfur  averaging,  banking,  and 
trading  (ABT)  program.  This  proposed 
overall  program  wovdd  achieve  the 
desired  sulfur  levels,  on  average, 
beginning  in  2004 — the  first  year  Tier  2 
vehicles  will  be  sold — while  proposing 
to  allow  the  use  of  credits  towards 
compliance  with  refinery  average 
standards  indefinitely  (within  the  limits 
of  per-gallon  caps).  These  requirements 
would  apply  to  all  gasoline  sold  in  the 
U.S.,'**'  based  on  our  behef  that 
emissions  must  be  reduced  nationwide 
to  adequately  protect  public  health  and 
the  environment  and  that  Tier  2 
vehicles  operated  everywhere  in  the 
U.S.  require  protection  from  the  harmful 
impacts  of  gasoline  sulfur. 

Table  IV.C.-2.  presents  the  proposed 
standards  for  gasoline  refiners  and 


importers.  The  proposal  would  require 
all  gasoline  refiners  and  importers  to 
produce  gasoline  that  meets  an  average 
standard  of  30  ppm  sulfur  at  the  refinery 
gate  on  an  annual  basis,  beginning  in 
2004.  These  requirements  would  apply 
to  all  gasoline,  reformulated  as  well  as 
conventional.  In  2004  and  beyond  this 
standard  could  be  met  through  the  use 
of  credits  generated  as  early  as  2000  by 
refiners  who  substantially  reduce  sulfur 
levels  from  current  (1997-1998)  levels, 
under  the  provisions  of  the  proposed 
sulfur  AB"?  program  discussed  below  in 
Section  rV.C.3.c.  Hence,  the  actual 
average  sulfur  levels  for  gasoline  in  use 
could  be  somewhat  higher  than  30  ppm. 
However,  to  ensure  that  sulfur  levels  are 
being  reduced  significantly  (for  the 
benefit  of  Tier  2  vehicles  and  to  achieve 
the  other  emissions  benefits  of  reducing 
gasoline  sulfur),  these  in-use  sulfur 
levels  would  be  constrained  by 
maximum  corporate  pool  average 
standards  of  120  ppm  in  2004  and  90 
ppm  in  2005.  These  standards  would 
represent  the  maximum  allowable 
average  sulfur  levels  for  each  refiner, 
measured  across  all  refineries  owned 
and  operated  by  that  refiner,  rather  than 
at  each  refinery.  In  2006  and  beyond, 
there  would  be  no  corporate  pool 
average  standard.  Every  refinery  would 
have  to  meet  the  30  ppm  average 
refinery  gate  standard,  although  refiners 
could  use  any  banked/purchased  credits 
to  meet  this  standard  (as  explained  in 
the  ABT  discussion  below).  Thus,  in 
2006  and  beyond,  the  majority  of 
gasoline  would  average  30  ppm, 
although  some  individual  refineries 
could  average  slightly  more  or  less. 


Table  IV.C.-2.— Proposed  Gasoline  Sulfur  Standards  for  Refiners  and  Importers  [Excluding  small 

REFINERS] 


Compliance  as  of: 


Reffine^  Average,  ppm  

Corpor  ite  Pool  Average,  ppm 
Per-G^lon  Cap,  ppm  


January  1 , 
2004 


January  1, 
2005 


■30 

120 

"300 


»30 

90 

180 


January  1 , 
2006+ 


■30 

not  applicable 

80 


standard  can  be  met  through  the  use  of  credits  as  long  as  the  applicable  corporate  pool  average  and  per-gallon  caps  are  not  exceeded, 

ined  in  the  text. 

initial  per-gallon  cap  standard  begins  October  1 ,  2003. 


liie : 


(  nsure  that,  even  as  average  sulfur 
are  reduced  in  2004-2006, 
sulfur  levels  do  not  exceed  a 
level  that  we  believe  is 
4ilarly  harmful  to  Tier  2  vehicles, 
also  proposing  "caps"  on  the 
content  of  every  batch  of  gasoline 
prodiiced  or  imported  into  the  country. 
As  shtwn  in  Table  IV.C.-2,  these  caps 


decline  over  time,  ultimately  resulting 
in  a  per-gallon  limit  of  80  ppm  in  2006 
and  beyond.  Since  Tier  2  vehicles 
would  be  sold  prior  to  the  start  of 
calendar  year  2004,  the  actual  date 
when  the  initial  sulfur  cap  standard 
would  take  effect  at  the  refinery  is 
October  1,  2003.  We  are  also  proposing 
caps  on  the  sulfur  content  of  gasoline 


sold  at  the  retail  level  or  othervdse 
distributed  downstream  of  the  refinery, 
as  explained  in  Section  VI. B. 

For  purposes  of  compliance,  we 
propose  that  a  joint  venture,  in  which 
two  or  more  refiners  own  and  operate 
one  or  more  refineries,  be  treated  as 
separate  refining  corporations  under  the 
proposed  gasoline  sulfur  requirements. 


♦■Gaioline  sold  in  California  that  meets 
Caiiforf  ia's  standards  would  be  exempt  from 


meeting  the  proposed  standards,  due  to  our  belief 


tht  California  gasoline  already  meets  or  exceeds 
these  requirements.  See  Section  Vl.B. 
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Hence,  a  refinery  owned  by  a  joint 
venture  would  be  included  in  the 
corporate  pool  calculations  of  the  joint 
venture,  and  would  not  be  allowed  to  be 
included  with  other  refineries  ovirned  by 
one  of  the  parties  to  the  joint  ventiue  in 
the  corporate  pool  calculations  for  that 
party.  Given  the  large  number  of  joint 
ventures  that  have  been  announced 
recently  in  the  oil  industry,  we  believe 
this  would  be  an  equitable  way  to 
handle  compliance  for  joint  venture 
refineries.  Fiuthermore,  this  approach 
would  increase  the  niunber  of 
companies  that  can  generate  and  trade 
sulfur  credits;  a  more  limited  number  of 
multi-refinery  companies  would  tend  to 
bank  and  trade  credits  within  rather 
than  across  corporations.  We  welcome 
comments  on  alternatives  to  this 
approach,  such  as  requiring  the  majority 
owner  in  a  joint  venture  to  include  the 
jointly  owned  refinery  in  his 
compliance  calculations.  If  you 
recommend  such  an  approach,  please 
discuss  how  joint  ventm-es  that  have 
(nearly)  equal  ownership  among  the 
parties  should  be  treated  for  compliance 
and  aggregation  purposes. 

i.  Why  Begin  the  Program  In  2004? 

The  primary  reason  for  oiu  proposal 
to  begin  the  gasoline  sulfur  standards  in 
2004  is  that  this  is  the  first  year  that  Tier 
2  vehicles  would  be  required  to  be  sold, 
and  these  lower  sulfur  levels  would  be 
needed  to  avoid  significant  impairment 
of  the  Tier  2  emissions  control 
technology.  Furthermore,  vehicles 
already  in  the  fleet  would  benefit  and 
we  would  like  to  maximize  that  benefit 
by  starting  the  program  as  soon  as  is 
reasonable.  States  need  the  emission 
reductions  that  sulfur  control  would 
bring  as  soon  as  possible  due  to  their 
SIP  requirements  in  2007  and  2010. 
This  is  reinforced  by  the  fact  that 
several  states  have  already  taken  the 
initiative  to  develop  state  gasoline 
sulfur  standards.  In  fact,  since  model 
year  2004  vehicles  will  likely  be  on  the 
market  in  the  fall  of  2003,  we  are 
proposing  to  implement  the  caps  on 
sulfur  levels  beginning  October  1,  2003. 
This  would  help  to  ensiue  that  sulfur 
levels  are  reduced  coincidentally  with 
the  sale  of  Tier  2  vehicles,  and  would 
also  ensure  that  sulfur  levels  throughout 
the  gasoline  distribution  system  have 
been  reduced  by  the  start  of  2004. 

We  request  comment  on  the  feasibility 
of  the  compliance  dates  summarized  in 
Table  IV.C.-2.  If  these  dates  are  not 
feasible,  what  date(s)  would  be  more 
appropriate,  given  that  Tier  2  vehicles 
will  be  introduced  no  later  than  model 
year  2004  and  oiu-  conclusion  that 
gasoline  sulfur  reductions  must 
coincide  with  the  introduction  of  these 
vehicles?  For  example,  we  request 


comment  on  the  implications  of 
implementing  the  30  ppm  average 
standard  beginning  later  than  2004, 
including  potential  implication  on  cost, 
air  quality,  and  implementation  of  the 
proposed  Tier  2  vehicle  standards.  What 
other  factors  shoidd  we  consider  if  you 
believe  that  the  proposed 
implementation  dates  are  not  feasible 
and  should  be  postponed? 

We  also  seek  comment  on  the 
implications  of  implementing  an 
average  sulfur  standard  different  than 
the  proposed  30  ppm  average  standard, 
including  levels  higher  and  lower  than 
30  ppm.  Specifically,  commenters 
should  address  the  feasibility  of 
different  standards  they  support,  the 
time  frame  in  which  different  average 
standards  could  be  implemented  (i.e.,  in 
2003,  2004,  or  2005),  the  potential  air 
quality  impacts  of  such  standards,  and 
how  such  standards  would  affect  the 
implementation  of  the  proposed  Tier  2 
vehicle  standards. 

ii.  How  Did  We  Arrive  At  the  80  ppm 
Cap  and  30  ppm  Average  Standards? 

We  believe  a  30  ppm  averaging 
standard  is  important  and  necessary  to 
enable  the  emission  reductions  needed 
from  Tier  2  vehicles.  The  test  data  we 
have  reviewed,  referenced  in  previous 
sections  of  this  notice  and  in  the  Draft 
RIA,  show  that  even  very  low  levels  of 
sulfur  have  some  negative  impact  on 
catalyst  performance.  Most  of  the  data 
available  to  us  were  generated  through 
testing  with  minimum  sulfur  levels  near 
30  ppm.  We  have  used  this  data  to 
conclude  that  sulfur  levels  need  to  be 
reduced,  and  to  assess,  as  part  of  our 
analysis,  the  technical  feasibility  of  the 
proposed  Tier  2  vehicle  standards.  The 
non-linear  relationship  between  sulfur 
level  and  emissions  impact  (the  lower 
the  sulfur  level,  the  greater  the 
incremental  increase  in  emissions) 
suggests  that  emission  reductions  would 
be  ensured  by  sulfur  levels  at  or  near  30 
ppm.  We  believe  that  requiring  the  30 
ppm  average  standard  would  be 
necessary  to  ensiu-e  that  vehicles 
regularly  use  gasoline  containing  very 
low  amounts  of  sulfur,  regardless  of 
where  the  vehicles  were  driven,  what 
time  of  year  it  was,  or  how  gasoline 
production  varied  from  batch-to-batch 
in  a  given  refinery. 

We  also  believe  that  an  80  ppm  cap 
standard  would  be  required  to  provide 
appropriate  insiuance  for  maintaining 
Tier  2  standards  in  use  and  to  give 
automakers  an  indication  of  the 
maximum  sulfur  levels  for  which  they 
would  need  to  design  thefr  vehicles. 
The  test  data  we  have  reviewed  show 
that  the  greatest  increase  in  emissions 
comes  as  the  sulfur  level  is  increased 
from  the  lowest  levels  (i.e.,  30  ppm).  At 


higher  sulfur  levels  (i.e.,  above  100 
ppm),  the  catalyst  performance  is 
impaired  to  the  extent  that  an  additional 
increase  in  sulfur  content  has  a  smaller 
additional  impact  on  emissions.  Since 
the  factors  that  influence  sulfur 
sensitivity  vary  from  vehicle  to  vehicle, 
different  vehicles  will  experience 
different  impacts  from  exposure  to 
specific  sulfur  levels.  None  of  the  data 
that  we  have  reviewed  indicates  that  a 
vehicle  can  be  designed  to  be 
completely  insensitive  to  sulfur  for  all 
types  of  emissions.  Furthermore,  as 
discussed  in  Section  IV. C. 2.,  oiu 
concern  that  roughly  half  of  the  sulfur 
impact  on  the  catalyst  would  be 
irreversible  for  Tier  2  vehicles  (with 
other  vehicles  being  negatively  affected 
as  well)  provides  additional  arguments 
for  trying  to  keep  the  sulfur  cap  as  close 
to  the  average  as  possible.  Hence,  to 
ensure  that  Tier  2  vehicles  maintain  the 
designed  emission  performance  over  the 
life  of  the  vehicle,  we  believe  a  cap  on 
gasoline  sulfur  levels  would  be 
necessary,  and  that  80  ppm  would  be 
the  appropriate  level  for  this  cap. 

Setting  a  cap  also  would  enhance 
enforcement  of  sulfur  standards  by 
setting  a  maximum  level  of  sulfur  that 
could  be  checked  at  all  points  in  the 
gasoline  distribution  process.  A  sulfur 
cap  significantly  lower  than  80  ppm 
could  have  the  unintended  consequence 
of  forcing  a  sulfur  average  lower  than 
the  30  ppm  standard,  increasing  the 
overall  costs  of  the  program.  The 
proposed  level  of  80  ppm  sulfur  for  the 
cap  reflects  our  balancing  of  several 
factors,  including  the  potential  air 
quality  benefits,  economic  impacts, 
compliance  flexibility,  and  the 
irreversibility  of  the  effects  of  gasoline 
sulfur  on  vehicle  emission  controls. 

As  explained  in  Section  IV. D.  below, 
we  believe  that  the  combination  of  our 
proposed  gasoline  sulfur  standards  and 
the  proposed  Tier  2  standards  would  be 
cost-effective.  This  judgement  about 
cost-effectiveness  reflects  what  we 
believe  would  be  an  appropriate  balance 
between  the  costs  to  be  borne  by  the 
affected  industries  and  the  emissions 
reductions  to  be  gained.  Even  though 
few  refiners  currently  produce  gasoline 
at  or  near  these  levels,  as  explained  in 
Section  IV.C.2  above  there  appear  to  be 
no  significant  obstacles  to  refiners 
achieving  this  level  of  sulfur  control  by 
2004  (or  2006  if  they  were  to  take 
advantage  of  the  sulfur  ABT  program). 
Unless  a  substantially  higher  average 
sulfur  standard  were  set  or  a 
substantially  smaller  fraction  of  gasoline 
were  affected  by  our  regulations, 
refiners  would  have  to  make  a 
significant  investment  in  technology  to 
desulfurize  gasoline.  Hence  the  cost  to 
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refinei  s  would  not  be  substantially 
reduce  d  if  we  selected  a  less  stringent 
averagj  standard.  Furthermore,  we 
believ(!  that  a  lesser  reduction  in 
gasolii  le  sulfur  levels  could  require  us  to 
reduce  the  stringency  of  the  proposed 
Tier  2  itandards.  A  higher  average 
sulfur  evel  would  require  less  stringent 
standa  rds  or  more  vehicle  hardware 
costs;  ( (ither  would  reduce  the 
effectiveness  of  our  proposed  combined 
progran. 

At  tl  le  same  time,  we  recognize  the 
need  t( »  provide  some  flexibilities  to 
refiner  s  in  meeting  our  proposed 
standards,  to  ensure  that  the  program  is 
implei  lented  in  an  orderly  manner, 
withoi  t  severe  consequences  in  the 
initial  months  (for  example,  supply 
shortages  or  substantial  spikes).  Hence, 
we  ha>  e  proposed  to  allow  less  stringent 
caps  ii  2004  and  2005  (through  2007 
under  iie  small  refiner  provisions 
discusi  ed  below)  to  balance  the  needs  of 
the  tec  inology  with  the  regulatory 
burdei ,  economic  impact,  and  ability  of 
the  ref  ning  industry  to  reduce  sulfur 
levels  n  this  time  frame.  Given  that  Tier 
2  vehi(  ;les  would  be  phased  in  over 
severa  years  and  that  the  vast  majority 
of  gasc  line  would  be  capped  at  80  ppm 
by  200  5  (when  75%  of  new  LDV,  LDTl, 
and  LE  T2  sales  would  be  required  to 
meet  tie  proposed  Tier  2  standards),  we 
believi  that  the  potential  damage  to  Tier 
2  catal  :sts  would  be  minimized. 
Furthe  -more,  since  the  gasoline 
distribition  system  is  fungible  (i.e., 
gasolii  e  from  multiple  refiners  may  be 
mixed  together,  and  gasoline  produced 
at  one  ;ompany's  refinery  may  be  sold 
at  anot  ler  company's  retail  station),  any 
gasolir  e  that  approached  the  higher 
caps  ii  2004  and  2005  would  be  highly 
likely  I  o  be  diluted  by  lower  sulfur 
gasolir  e,  further  limiting  the  potential 
negati\  e  impact  on  Tier  2  vehicles. 

We  1  ave  also  proposed  to  permit 
compliance  with  the  30  ppm  refinery 
averagi !  with  the  use  of  credits 
indefiritely,  not  just  in  the  years  during 
which  the  corporate  average  is  reduced, 
as  lon^  as  the  applicable  per-gallon  caps 
are  nol  exceeded.  We  would  like 
commfnts  on  whether  this  provision 
should  end,  and  if  so,  what  date  would 
be  app  "opriate  to  require  every  refinery 
to  mee ;  the  30  ppm  standard  with  actual 
produ(  tion.  We  also  encourage 
comm(  nts  on  whether  corporate 
averag  ng  (aggregation  of  refineries 
owned  by  a  single  entity)  should  be 
allowed  for  compliance  with  the  30 
ppm  slandard,  in  2004  and  2005  (in 
additic  n  to  corporate  averaging  to  the 
pool  st  indard)  and/or  beginning  in 
2006. 

In  Ii;  [ht  of  our  technical  conclusions 
about  I  he  need  for  these  standards,  and 


our  concerns  about  the  irreversibility  of 
the  sulfur  effect,  we  believe  the  30  ppm 
average/80  ppm  cap  is  the  appropriate 
sulfur  level  to  enable  vehicles  to  meet 
the  proposed  Tier  2  standards  and  to 
maximize  the  emissions  reductions  to 
be  achieved  from  this  program  in  a  cost- 
effective  way.  We  welcome  comments 
on  these  conclusions.  We  are  also 
interested  in  any  information  on  the 
reversibility  of  the  sulfur  impact  on 
NLEV  and  Tier  2  catalysts  that  may 
supplement  our  understanding  of  how 
reversibility  may  differ  with  exposure  to 
different  sulfur  levels  and  how  this 
difference  would  impact  our  selection  of 
the  30/80  standards.  We  also  solicit 
information  about  what,  if  any  engine  or 
catalyst  design  modifications  could 
minimize  the  irreversibility  of  the  sulfur 
impact  and  about  how  compliance  with 
the  SFTP  standards  could  impact 
irreversibility  (for  either  NLEV  or  Tier  2 
vehicles). 

iii.  Should  a  Near-Zero  Gasoline 
Sulfur  Standard  Be  Considered? 

The  auto  industry,  represented  by  the 
Alliance  of  Automobile  Manufacturers, 
have  supported  a  gasoline  sulfur  control 
progreun  that  would  require  30  ppm 
gasoline  in  2004  with  a  further 
reduction  to  "near-zero"  levels  (less 
than  5  ppm)  by  2007.  They  believe  that 
near-zero  sulfur  levels  would  enable  the 
emission  confrol  technology  that  would 
ultimately  be  necessary  to  meet 
standards  similar  to  those  we  are 
proposing  today.  They  also  believe  that 
very  low  sulfur  gasoline  would 
significantly  increase  the  emission 
reductions  of  the  program  as  compared 
to  a  30  ppm  sulfur  program. 

We  are  also  aware  oi  concerns  that 
advanced  emission  control  and  fuel 
efficient  technologies,  such  as  gasoline 
direct  injection  engines  and  automotive 
fuel  cells,  may  require  zero  or  near-zero 
sulfur  levels  to  achieve  Tier  2  emission 
levels  over  their  full  useful  life  (or  in 
some  cases,  even  to  operate  for  a 
significant  length  of  time).  At  the  same 
time,  we're  aware  that  there  may  be 
technological  solutions  to  these 
problems  that  may  allow  these 
technologies  to  operate  on  gasoline 
averaging  30  ppm  sulfur.  For  example, 
it  may  be  possible  to  regenerate  (remove 
the  sulfur  from)  the  emission  control 
technologies  used  by  gasoline  direct 
injection  engines  on  an  ongoing  basis. 
Similarly,  it  may  be  possible  to  prevent 
sulfur  from  entering  a  fuel  cell  through 
the  use  of  a  sulfur  "guard"  made,  for 
example,  of  zinc  oxide,  that  might  need 
to  be  replaced  periodically. 

We  believe  at  this  time  that  our 
proposed  Tier  2  standards  could  be  met 
with  conventional  technology  if 
gasoline  averaging  30  ppm  is  available. 


Nonetheless,  for  the  reasons  put  forward 
by  the  auto  industry  and  others,  we  also 
believe  that  it  may  be  desirable  in  the 
long  term  for  all  gasoline  in  the  U.S.  to 
average  substantially  below  30  ppm 
sulfur.  We  encourage  you  to  comment 
on  the  question  of  requiring  gasoline 
sulfur  levels  under  5  ppm  in  the  2007 
and  later  time  frame.  If  you  are 
commenting  on  this  issue,  we  encourage 
you  to  take  a  broad  view  and  to  discuss 
all  of  the  following  questions  in  your 
comments: 

•  What  technological  options  would 
be  opened  to  manufacturers  of  vehicles 
and  emission  confrol  hardware  if  near- 
zero  sulfur  fuel  were  available? 

•  What  additional  air  quality  benefits 
would  be  achieved? 

•  What  changes  in  vehicle  engines 
and  emission  confrol  technology  would 
be  needed  to  achieve  these  emission 
benefits,  absent  reductions  in  gasoline 
sulfur  levels  beyond  our  proposed  30 
ppm  standard?  What  would  these 
changes  cost? 

•  What  is  the  maximum  sulfur  level 
that  advanced  technologies,  including 
gasoline  direct  injection  and  automotive 
fuel  cells,  could  be  designed  to 
withstand  if  they  are  to  be 
commercialized  under  the  proposed 
Tier  2  standards?  In  what  time  frame 
might  substeuitial  commercialization  of 
these  technologies  occur? 

•  How  feasible  is  production  of  near- 
zero  sulfur  gasoline  for  the  refining 
industry?  What  technologies  would  be 
required?  How  would  this  vary  from 
refinery  to  refinery?  What  additional 
costs,  beyond  those  expected  for  a  30 
ppm  sulfur  program,  would  be 
incurred?  How  would  the  timing  of  a 
near-zero  sulfur  requfrement  affect 
refining  costs? 

•  Would  equipment  used  to  make  30 
ppm  have  to  be  modified  or  replaced  to 
make  near-zero  sulfur  gasoline?  If  so, 
how  would  this  affect  the  time  frame  in 
which  a  near-zero  sulfur  level  in 
gasoline  could  be  achieved?  Would  the 
time  frame  for  achieving  these  levels  be 
different  if  refiners  were  not  required  to 
meet  a  30  ppm  standard?  Is  there 
another  sulfur  concenfration  that  could 
be  easily  achieved  as  an  intermediate 
level  before  achieving  near- zero  levels? 

•  What  other  issues  should  we 
consider  in  evaluation  of  further 
reductions  in  gasoline  sulfur  levels? 

iv.  Why  Are  We  Proposing  Less 
Stringent  Standards  for  2004  and  2005? 

We  are  proposing  to  permit  corporate 
average  sulfur  levels  to  be  somewhat 
higher  than  30  ppm,  and  maximum 
sulfur  levels  to  be  higher  than  80  ppm, 
under  the  ABT  program  in  2004  and 
2005.  This  proposal  is  meant  to  provide 
greater  flexibility  for  refiners  to  meet 
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our  ultimate  goal  of  the  30  ppm 
standard  in  an  orderly  fashion,  while 
limiting  the  negative  environmental 
consequences.  The  temporary  natiue  of 
the  ABT  program  would  ensure  that  any 
negative  consequences  for  Tier  2 
vehicles  of  these  higher  sulfur  levels 
(120  ppm  average  in  2004,  90  ppm  in 
2005)  would  be  minimeil.  By  the  time 
that  the  majority  of  new  vehicles  sales 
would  be  required  to  meet  the  Tier  2 
standards  (2006  and  beyond),  average 
sulfur  levels  in  gasoline  would  meet  the 
30  ppm  annual  average  standard. 

We  are  interested  in  comment  on  the 
corporate  pool  average  values,  and  their 
associated  caps.  A  higher  pool  average 
would  obviously  ease  implementation 
(e.g..  150  ppm  average  with  an 
appropriate  cap  in  2004,  for  example), 
but  we  have  not  proposed  a  higher 
average  because  of  our  concerns  that 
higher  in-use  sulfur  levels  after  2004  are 
undesirable  for  emissions  from  Tier  2 
vehicles.  We  request  that  commenters 
supporting  higher  corporate  pool 
average  values  discuss  how  such  higher 
values  would  affect  in-use  emission 
levels  of  Tier  2  vehicles,  as  well  as 
NLEV  and  Tier  1  vehicles. 

We  also  ask  for  comment  on  an 
alternative  approach  that  would 
implement  the  corporate  average 
requirement  for  2004  (120  ppm)  but  not 
require  compliance  with  the  30  ppm 
standard  (with  or  without  credit  use) 
imtil  2005.  The  120  ppm  corporate  pool 
average  would  continue  in  2005  and  the 
90  ppm  corporate  pool  average  would 
be  implemented  in  2006,  with  the 
requirement  to  meet  the  30  ppm 
standard  (with  or  without  credits) 
beginning  in  2005  and  extending 
indefinitely,  consistent  with  the 
proposed  program. 

Finally,  we  request  comment  on 
whether  refiners  shoiild  be  allowed  to 
comply  with  the  corporate  average 
standards  through  the  use  of  sulfur 
credits  generated  under  the  ABT 
program  (within  the  limits  of  the 
proposed  caps).  This  would  likely 
render  the  refinery-specific  standards  in 
2004  and  2005  xmnecessary,  and  thus 
refiners  would  only  have  to  comply 
with  the  per-gallon  caps  and  corporate 
averages  in  2004  and  2005.  However,  in 
2006  and  beyond  refiners  would  have  to 
meet  the  30  ppm  average  at  every 
refinery  (with  limited  use  of  sulfur 
credits,  to  the  extent  that  the  80  ppm 
cap  permits). 

We  have  proposed  per-gallon  caps  of 
300  ppm  in  2004  and  180  ppm  in  2005 
at  the  refinery  gate,  with  slightly  higher 
caps  imposed  downstream  (as  explained 
in  Section  VI. B  below).  We  believe  that 
downstream  caps  would  be  necessary  to 
ensure  compliance  and  protect  Tier  2 


vehicles.  At  the  same  time,  we  believe 
caps  at  the  refinery  gate  would  be 
necessary  to  guarantee  that  the 
environmental  goals  of  this  program 
were  met;  the  corporate  and  refinery 
averages  alone  wouldn't  provide  the  full 
emissions  reductions  and 
environmental  benefits  we  have 
estimated  because,  by  themselves,  they 
could  allow  gasoline  with  high  sulfur 
levels  in  the  system  as  long  as  the 
refiner  offset  any  such  high  sulfur 
batches  with  very  low  sulfur  gasoline. 
However,  there  are  some  arguments  for 
eliminating  the  per-gallon  standard  at 
the  refinery  gate  and  simply  enforcing  a 
per-gallon  cap  at  the  retail  level  (or 
some  intermediate  point  downstream). 
This  approach  would  give  refiners  and 
blenders  greater  flexibility  in  blending 
occasional  batches  of  gasoline  that 
exceed  the  proposed  cap  standards. 
These  refiners/blenders  could  sell  and 
transport  these  high  sulfur  batches  to 
another  party  who  would  blend  down 
the  sulfur  level  to  make  gasoline 
meeting  the  downstream  caps.  One 
shortcoming  of  such  an  approach 
(removing  the  per-gallon  cap  at  the 
refinery)  is  that  not  all  gasoline  passes 
through  multiple  parties  before  ending 
up  at  the  retail  level;  some  refiners  ship 
part  or  all  of  their  production  directly 
from  refinery  to  retail  outlet.  We 
welcome  comment  on  whether  caps  at 
both  the  refinery  gate  and  downstream 
are  appropriate.  We  also  encourage  your 
input  on  whether  the  caps  we  have 
proposed  to  coincide  with  the  corporate 
average  standards  are  appropriate.  Keep 
in  mind  that  we  need  some  limitation 
on  sulfur  levels  to  protect  the  first  Tier 
2  vehicles  that  would  begin  entering  the 
marketplace  as  early  as  the  fall  of  2003. 

b.  Proposed  Standards  for  Small 
Refiners.  As  explained  in  the  regulatory 
flexibility  analysis  discussion  in  Section 
VIII. B.  of  this  document,  we  have 
considered  the  impacts  of  these 
proposed  regidations  on  small 
businesses.  As  part  of  this  process,  we 
convened  a  Small  Business  Advocacy 
Review  Panel  for  this  proposed 
rulemaking,  as  required  imder  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  The 
Panel  was  charged  with  reporting  on  the 
comments  of  small  business 
representatives  regarding  the  likely 
implications  of  possible  control 
programs,  and  to  make  findings  on  a 
niunber  of  issues,  including: 

•  A  description  and  estimate  of  the 
number  of  small  entities  to  which  the 
proposed  rule  would  apply; 

•  A  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  rule; 


•  An  identification  of  other  relevant 
federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  die  proposed 
rule;  and 

•  A  description  of  any  significant 
alternatives  to  the  proposed  rule  that 
accomplish  the  objectives  of  the 
proposal  and  that  may  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities. 

The  final  report  of  the  Panel  is 
available  in  the  docket.  The  Panel 
concluded  that  small  refiners  were  the 
group  most  likely  to  be  negatively 
impacted  by  the  proposed  program. 
(The  Panel  noted  that  small  gasoline 
marketers  would  also  have  to  comply 
with  some  portions  of  a  gasoline  sulfur 
program,  but  did  not  recommend  any 
regulatory  relief  for  this  group  of  small 
businesses.)  Many  of  the  small  refiners 
the  Panel  met  with  indicated  their  beUef 
that  their  businesses  may  close  if  relief 
were  not  considered  due  to  the 
substantial  capital  and  other  costs 
required  to  reduce  sulfur  levels  to  the 
30/80  standard.  The  Panel 
recommended  that  EPA  solicit 
comments  on  a  nimiber  of  options  to 
provide  relief  to  small  refiners,  which 
include  some  or  all  of  these  provisions: 

•  Providing  small  refiners  a  four-to 
six-year  period  during  which  less 
stringent  gasoline  sulfur  requirements 
would  apply;  comment  was  also 
recommended  on  extending  this  period 
for  up  to  a  total  of  10  years. 

•  Basing  each  small  refinery's 
gasoline  sulfur  limit  on  its  individual 
average  sulfur  level  based  on  the  most 
recent  report(s)  to  EPA;  and 

•  Granting  temporary  hardship  relief 
on  a  case-by-case  basis,  following  the 
four-to  six-year  period  of  relief  common 
to  all  small  refiners,  based  on  a  showing 
of  economic  need. 

The  Panel  stated  its  belief  that 
additional  time  would  allow  sulfur- 
reduction  technologies  to  be  proven  out 
by  larger  refiners,  thereby  reducing  the 
risks  to  be  incurred  by  small  refiners 
who  choose  to  incorporate  these 
technologies.  The  added  time  would 
likely  allow  for  costs  of  these 
desulfurization  units  to  drop,  thereby 
limiting  the  economic  consequences  for 
small  refiners.  Nationally,  giving  small 
refiners  more  time  to  comply  would 
help  ensure  that  cross-industry 
engineering  and  construction  resources 
would  be  available.  Finally,  extending 
the  compliance  deadlines  would 
provide  small  refiners  with  additional 
time  to  raise  capital  for  infrastrnctiu'e 
changes. 

i.  What  Standards  Would  Small 
Refiners  Have  to  Meet  Under  Today's 
Proposal? 
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IV.C-3.— Proposed  Tem- 
porary Gasoline  Sulfur  Re- 
quifements  for  small  refiners 
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propose  to  apply  these 
i  ons  to  any  foreign  refiner  that 

ish  that  they  meet  this  same 
on  of  small.  Since  few  if  any 
refiners  send  all  of  their  gasoline 
production  to  the  U.S.,  allowing  eligible 


"SB A  uses  a  different  definition  of  small  refiner 
for  the  p  irpoSRS  of  federal  procurements  of 
petroleu  a  products,  and  EPA  in  the  past  has  used 
criteria  t  ised  on  the  processing  capacity  of  the 
individu  il  refinery  and  of  all  refineries  owned  by 
one  com  >anv. 


small  foreign  refiners  to  meet  these  less 
restrictive  standards,  even  on  a 
temporary  basis,  would  be  a  less 
restrictive  requirement  than  it  will  be 
for  small  domestic  gasoline  producers 
since  they  may  be  able  to  send  lower 
sulfur  gasoline  to  the  U.S.  without 
having  to  incur  capital  expenses. 
Furthermore,  in  many  cases  foreign 
refiners  are  not  subject  to  the  same 
stringent  permitting  and  other 
regulatory  requirements  that  domestic 
refiners  face.  At  the  same  time,  we 
believe  many  foreign  refiners  will  be 
installing  gasoline  desulfurization 
equipment  because  of  the  various 
international  requirements  that  have 
been  proposed  and/or  finalized  (for 
example,  in  Europe,  Canada,  Japan)  that 
require  gasoline  sulfur  levels  to  be 
reduced  to  levels  similar  to  our 
proposed  stemdards  and  thus  these 
companies  will  not  avoid  all  of  these 
costs.  In  addition,  in  most  cases  we 
expect  importers  to  be  the  party 
responsible  for  the  sulfur  level  of 
imported  gasoline,  and  importers  are 
not  eligible  for  the  less  stringent 
standards  applied  to  small  refiners. 
Hence,  the  number  of  foreign  refiners 
who  could  benefit  (financially  and 
otherwise)  from  gaining  small  refiner 
status  is  likely  to  be  very  small. 
However,  we  welcome  comments  on  the 
competitive  and  other  marketplace 
implications  of  this  proposal. 

We  believe  that  these  proposed  small 
refiner  standards  are  reasonable  and  that 
they  would  not  conflict  with  our  overall 
goals  of  reducing  gasoline  sulfur  levels, 
nationwide  as  soon  as  possible  and  of 
reducing  gasoline  sulfur  levels 
sufficiently  to  enable  and  protect  the 
emissions  performance  of  Tier  2 
vehicles.  Out  conclusions  are  based  in 
part  on  the  fact  that  only  a  very  small 
volume  of  gasoline  will  be  eligible  for 
these  lesser  standards.  We  have 
estimated  that  small  refiners  produce 
approximately  2.5  percent  of  all 
gasoline  in  the  U.S.  Furthermore,  of  the 
17  refineries  that  we  have  identified  as 
meeting  SBA's  definition  of  small 
business,  nine  already  have  gasoline 
sulfur  levels  less  than  90  ppm.  Hence, 
only  a  very  small  fraction  of  the  gasoline 
sold  in  the  U.S.  would  take  advantage 
of  the  higher  small  refiner  standards 
through  2007.  By  the  time  that  a  large 
number  of  Tier  2  vehicles  could  have 
been  impacted  by  residing  in  or 
traveling  to  areas  where  fiigher  sulfur 
fuel  is  sold,  the  temporary  exemptions 
for  small  refiners  would  have  expired. 
Furthermore,  in  most  cases,  gasoline 
produced  by  small  refiners  is  mixed 
with  substantial  amounts  of  other 
gasoline  prior  to  retail  distribution  (due 


to  the  functioning  of  the  gasoline 
distribution  system),  likely  resulting  in 
only  marginal  increases  in  overall  sulfur 
levels.  Thus,  the  sulfur  level  of  gasoline 
actually  used  by  Tier  2  vehicles  should 
generally  be  much  lower  than  that 
produced  by  individual  small  refineries 
who  receive  unique  compliance 
standards  through  2007. 

As  explained  above,  we  are  proposing 
that  compliance  under  the  proposed 
standards  be  based  on  a  refiner's  being 
able  to  show  that  it  meets  specific 
criteria.  If  a  refiner  were  able  to  qualify 
as  a  small  refiner  under  our  definition, 
it  would  need  to  then  establish  a  sulfur 
baseline  for  each  participating  refinery. 
For  small  refiners,  compliance  with  the 
proposed  sulfur  regulations  would  be 
determined  on  the  basis  of  the  sulfur 
baseline  for  each  refinery  owned  by  that 
company.  The  following  sections 
explain  these  proposed  requirements  in 
more  detail,  to  supplement  the 
information  be  presented  above.  We  also 
explain  how  small  refiners  could  obtain 
an  additional  two-year  exemption  upon 
establishing  a  hardship  case,  as  well  as 
how  small  foreign  refiners  could 
establish  eligibility  for  compliance 
imder  the  small  refiner  provisions. 

ii.  Application  for  Small  Refiner 
Status. 

We  are  proposing  that  refiners  seeking 
small  refiner  status  under  our  gasoline 
sulhir  program  would  have  to  apply  to 
us  in  writing  no  later  than  June  1 ,  2002, 
requesting  this  status.  In  this 
application,  the  refiner  must 
demonstrate  that  as  of  January  1, 1999, 
the  business  and  any  subsidiaries, 
including  all  refining,  distribution,  and 
marketing  activities,  as  well  as  any  other 
activities  worldwide,  employed  1,500  or 
fewer  employees.  We  are  proposing  that 
in  the  case  of  refineries  owned  by  joint 
ventures,  the  total  employment  of  both 
(all)  companies  would  be  considered  in 
determining  whether  the  1,500 
employee  limit  is  reached.  If  a  refiner 
that  is  not  small  as  of  January  1,  1999 
subsequently  sells  part  of  its  business 
and  as  a  result  has  fewer  than  1500 
employees,  it  would  not  be  eligible  for 
a  small  refiner  status.  These  provisions 
would  provide  stability  to  the  regulated 
and  regulatory  parties  and  ensure  that 
no  "gaming"  of  the  program  occurs. 
However,  we  are  also  proposing  that  any 
new  refinery  built  between  January  1, 
1999  and  January  1,  2001,  or  a  refinery 
that  was  not  operational  as  of  January  1 , 
1999,  owned  by  a  refiner  that  meets  our 
proposed  definition,  could  apply  for 
small  refiner  status  no  later  than  June  1 , 
2002.  In  this  case,  we  would  consider 
carefully  the  history  of  the  refinery  and 
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the  company  in  determining  whether  it 
is  appropriate  to  grant  this  refiner  small 
refiner  status. 

We  are  also  proposing  that  if  a  refiner 
with  approved  small  refiner  status  later 
exceeds  the  1 ,500  employee  threshold 
without  merger  or  acquisition,  its 
refineries  could  keep  their  individual 
refinery  standards.  This  is  to  avoid 
stifling  normal  company  growrth  and  is 
subject  to  our  finding  that  the  refiner 
did  not  apply  for  and  receive  the  small 
refiner  status  in  bad  faith.  An  example 
of  an  inappropriate  application  for  small 
refiner  status  would  be  a  refiner  that 
temporarily  reduced  its  workforce  fi-om 
1,600  employees  to  1,495  employees 
prior  to  January  1,  1999,  and  then 
rehired  employees  after  the  cutoff  date. 
This  would  be  a  bad  faith  attempt  to 
avoid  the  intent  of  the  rule.  We  are 
requesting  comment  on  this  provision. 

At  any  time  after  June  1,  2002,  a 
refiner  with  approved  small  refiner 
status  could  elect  to  cease  complying 
with  the  small  refiner  standards  and,  in 
the  next  calendar  year,  begin  complying 
with  the  standards  specified  in  Table 
IV.C-2  and  related  provisions.  However, 
this  decision  would  apply  to  all 
refineries  owned  by  that  refiner  and 
once  a  refiner  dropped  its  small  refiner 
status,  it  would  not  be  eligible  to  be 
reinstated  as  a  small  refiner  at  some 
later  date. 

iii.  Application  for  a  Small  Refiner 
Sulfur  Baseline. 

A  qualifying  small  refiner  could  apply 
for  an  individual  sulfur  baseline  by  June 
1 ,  2002  for  any  refinery  owned  by  the 
company  by  providing  a  calculation  of 
its  sulfur  baseline  using  its  average 
gasoline  sulfur  level  based  on  1997  and 
1998  production  data,  and  the  average 
volume  of  gasoline  produced  in  these 
two  years.  The  proposed  regulations 
specify  the  information  to  be  submitted 
to  support  the  baseline  application.  The 
baseline  calculations  should  include 
any  oxygen  added  to  the  gasoline  at  the 
refinery.  This  application  would  be 
submitted  at  the  same  time  that  the 
refiner  applied  for  small  business  status; 
confirmation  of  small  business  status 
would  not  be  required  to  apply  to  EPA 
for  an  individual  sulfur  baseline.  If  the 
baseline  were  approved,  we  would 
assign  standards  to  each  of  the 
company's  refineries  in  accordance  with 
Table  IV.C.-2. 

Blenders  would  not  be  eligible  for  the 
small  refiner  individual  baselines  and 
standards  because  they  would  not  have 
the  burden  of  capital  costs  to  install 
desulfurization  equipment,  which  is  the 
primary  reason  for  allowing  small 
refiners  to  have  a  relaxed  compliance 
schedule. 


iv.  Volume  Limitation  on  Use  of  a 
Small  Refinery  Standard. 

We  are  proposing  that  the  volume  of 
gasoline  subject  to  the  small  refinery's 
individual  standards  would  be  limited 
to  the  voliune  of  gasoline  the  refinery 
produced  from  crude  oil,  excluding  the 
volume  of  gasoline  produced  using 
blendstocks  produced  at  another 
refinery.*"' 

Under  this  approach,  the  baseline 
volume  for  a  small  refinery  would 
reflect  only  the  volume  of  gasoline 
produced  from  crude  oil  during  the 
baseline  years.  In  addition,  use  of  the 
refinery's  individual  baseline  sulfur 
level  during  each  calendar  year 
averaging  period  (beginning  with  2004) 
would  be  limited  to  the  volume  of 
gasoline  that  is  the  lesser  of:  (1)  105% 
of  the  baseline  volume,  or  (2)  the 
volume  of  gasoline  produced  during  the 
year  from  crude  oil.  Any  volume  of 
gasoline  produced  during  an  averaging 
period  in  excess  of  this  limitation  would 
be  subject  to  the  standards  applicable  to 
refiners  not  subject  to  a  small  refiner 
standard.  In  this  case,  the  small  refiner's 
aimual  average  standard  would  be 
adjusted  based  on  the  excess  volume  in 
a  manner  similar  to  the  compliance 
baseline  equation  for  conventional 
gasoline  under  Section  80.101(f)  of  Part 
40  of  the  Code  of  Federal  Regulations. 
However,  the  small  refiner's  per-gallon 
cap  standard  would  not  be  adjusted. 

This  limitation  would  assure  that 
small  refiners  receive  relief  only  for 
gasoline  produced  from  crude  oil,  the 
portion  of  the  refinery  operation 
requfring  capital  investment  to  meet 
lower  sulfur  standards.  We  are 
requesting  comment  on  this  provision 
and  whether  an  alternative  approach 
may  be  more  appropriate  for  the  stated 
purpose. 

V.  Hardship  Extensions  Beyond  2007 
for  Small  Refiners. 

Beginning  January  1,  2008,  all  small 
companies'  refineries  would  have  to 
meet  the  permanent  national  sulfur 
standard  of  30  ppm  on  average  and  the 
80  ppm  cap,  except  small  refineries  that 
apply  for  and  receive  a  hardship 
extension.  A  hardship  extension  would 
provide  the  small  refiner  an  additional 
two  years  to  comply  with  these  national 
standards.  A  hardship  extension  would 
need  to  be  requested  in  writing  and 
would  specify  the  factors  that  qualify 
the  refiner  for  such  an  extension. 
Factors  considered  for  a  hardship 
extension  could  include,  but  would  not 
be  limited  to,  the  refiner's  financial 


^"In  addition  to  gasoline  produced  from  crude 
oil,  a  small  refinery's  baseline  volume  would 
include  gasoline  produced  from  purchased 
blendstocks  where  the  blendstocks  arc  substantially 
transformed  using  a  refinery  processing  unit. 


position;  its  efforts  to  prociu-e  necessary 
equipment  and  to  obtain  design  and 
engineering  services  and  construction 
contractors:  the  availability  of 
desulfurization  equipment,  and  any 
other  relevant  factors. 

By  January  1.  2010  all  refiners  would 
be  required  to  meet  the  permanent 
national  average  standard  and  cap.  We 
are  requesting  comment  on  the 
proposed  hardship  extension,  including 
the  factors  to  be  considered  in  petitions 
for  extension,  and  the  proposed  time 
periods. 

vi.  What  Alternative  Provisions  for 
Small  Refiners  Are  Possible? 

We  have  proposed  one  type  of 
program  to  address  the  needs  of  small 
refiners.  We  solicit  comment  on  other 
options  so  that  we  can  consider  these 
options  as  we  finalize  this  rule.  We 
encourage  comments.  We  request 
comment  on  a  range  of  alternatives, 
including  those  listed  below,  which 
could  be  considered  when  developing 
unique  regulatory  requirements  for 
small  refiners.  We  specifically  request 
that  the  comments  address  not  only  the 
economic  but  also  the  environmental 
implications  of  the  alternative,  relative 
to  the  program  we've  proposed. 

•  Are  there  alternative  or  additional 
criteria  that  could/should  be  used  to 
define  a  small  refiner,  such  as  the 
volume  of  crude  oil  processed  or  the 
volume  of  gasoline  produced  (since  the 
gasoline  sulfur  standard  applies 
specifically  to  gasoline)?  Other  criteria 
may  also  be  acceptable,  such  as  a 
different  employee  number  for 
qualification  as  a  small  entity,  or  basing 
the  count  on  employees  employed  in 
gasoline  production  only.  We  welcome 
your  recommendations.  Our  desire  is  to 
limit  the  number  of  companies  meeting 
the  small  refiner  definition  in  order  to 
provide  regulatory  relief  only  to  those 
companies  that  have  the  economic 
concerns  unique  to  small  businesses.  If 
you  recommend  criteria  other  than 
number  of  employees,  please  comment 
on  how  those  criteria  can  be  shown  to 
limit  the  number  of  refineries  that  will 
be  eligible  for  the  proposed  relief. 

•  Are  the  caps  and  averages  of  the 
proposed  interim  standards  for  small 
refiners  (see  Table  rV.C.-3)  appropriate 
for  the  corresponding  individual  sulfur 
baseline  levels? 

•  What  is  an  appropriate  and 
sufficient  time  period  for  the  proposed 
small  refiner  interim  standards?  Would 
most  qualifying  small  refiners  be  able  to 
meet  the  30/80  standards  within  four 
years  (six  if  a  hardship  extension  is 
granted,  which  is  dependent  on  the  case 
made  by  the  individual  refiner),  as 
proposed?  The  Panel  report  suggested 
that  a  period  of  six  to  ten  years  could 
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be  desirable  to  provide  sufficient  time 
for  smiill  refiners  to  comply  with  the 
proposed  standards.  What  are  the 
argumitnts  for  granting  more  than  four 
additional  time  and  what  are 
ironmental  implications  (and 
mplicfetions  for  Tier  2  vehicles)  of  such 
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4.  Compliance  Flexibilities 

In  addition  to  the  basic  standards 
applicable  to  refiners  that  were 
explained  above,  we  are  proposing  two 
additional  programs  that  will  provide 
flexibility  for  refiners  when  complying 
with  the  proposed  standards.  The  first  is 
the  sulfur  ABT  program  mentioned 
previously.  The  second  is  a  progremi  to 
streamline  the  construction  permitting 
process  so  that  refiners  can  make  the 
required  process  modifications  by  2004. 

a.  Sulfur  Averaging,  Banking,  and 
Trading  (ABT)  Program.  We  are 
proposing  that  any  refiner  or  importer 
be  allowed  to  generate,  bank,  and  trade 
sulfur  credits.  A  sulfur  ABT  program 
would  accelerate  the  reduction  of  sulfur 
in  gasoline  and  provide  refiners  with 
additional  flexibility  in  achieving 
compliance  with  the  30  ppm  standard 
in  2004  and  beyond.  The  following 
paragraphs  provide  additional 
information  about  our  proposed  sulfur 
ABT  program,  to  supplement  that 
presented  in  Section  IV.C.-3.a  above. 
We  encourage  comments  on  the  design 
elements  we  have  proposed  for  the 
sulfur  ABT  program.  If  you  believe 
alternative  approaches  would  make  the 
program  more  useful  to  the  refining 
industry,  please  share  your  specific 
recommendations  with  us. 

i.  Why  Are  We  Proposing  a  Sulfur 
Averaging,  Banking,  and  Trading 
Program? 

A  sulfur  ABT  program,  if  properly 
implemented,  would  provide  the 
opportunity  for  a  win  for  both  the 
refining  industry  and  the  environment. 
The  flexibility  provided  by  an  ABT 
program  could  provide  refiners  more 
lead  time  to  bring  all  of  their  refineries 
into  compliance  with  the  30  ppm 
standard,  by  allowing  them  to  use 
credits  generated  at  one  refinery  to 
delay  having  to  desulfurize  gasoline 
from  another  refinery.  ABT  would 
provide  the  opportunity  for  reduced 
costs  by  allowing  the  industry  the 
flexibility  to  average  sulfur  levels  among 
different  refineries,  between  companies, 
and  across  time.  Since,  under  banking, 
early  reductions  have  a  value  during 
program  implementation,  ABT  provides 
an  incentive  for  technological 
innovation  and  the  early 
implementation  of  refining  technology. 

The  ABT  program  could  provide 
meaningful  early  benefits  for  the 
environment  because  it  would  allow  the 
Tier  2  standards  to  be  implemented 
earlier  than  might  otherwise  have  been 
possible,  and  because  it  would  provide 
direct  environmental  benefits.  The  first 
direct  benefit  relates  to  atmospheric 
sulfur  loads.  This  benefit  is  largely 
independent  of  when  credits  are 


generated  and  used.  However, 
atmospheric  deposition  and 
transformation  rates  of  sulfur 
compounds  tend  to  vary  geographically 
and  seasonally  and  thus  we  must 
consider  whether  a  broad  averaging 
program  would  have  different  pollutant 
effects  when  compared  to  a  more 
constrained  averaging  program  or  a 
program  without  averaging.  Any 
potential  negative  effects  of  a  broad  ABT 
program  should  be  mitigated  by  the 
geographic  distribution  of  refineries,  the 
widespread  distribution  pipelines,  and 
the  fungible  nature  of  gasoline.  All  of 
these  factors,  taken  together,  lead  us  to 
believe  that  any  negative  effect  on 
atmospheric  sulfur  levels  from  ABT 
(relative  to  a  single  30  ppm  average/80 
ppm  cap  in  2004)  would  be  negligible. 
It  should  be  noted  that  this  situation  is 
further  moderated  by  the  pool  averages 
and  caps  proposed  for  2004  and  2005, 
since  these  averages  and  caps  would 
reduce  actual  gasoline  sulfur  levels  as 
the  ABT  program  phases  in. 

Another  enviromnental  benefit  is 
related  to  the  effect  of  gasoline  sulfur  on 
catalyst  performance,  as  discussed  in 
the  draft  RIA.  Since  catalyst 
performance  depends  in  part  on 
gasoline  sulfur  levels,  we  must  consider 
whether  the  emissions  benefits 
(measiued  in  g/mi-per-ppm)  of  early 
sulfur  reductions  when  credits  are 
generated  are  essentially  the  same  as  the 
g/mi-per-ppm  benefits  when  the  credits 
are  used.  The  effect  of  sulfur  on 
emissions  from  Tier  0  and  Tier  1 
vehicles,  which  will  dominate  the  fleet 
in  2000-2005,  is  approximately  the 
same  when  sulfur  levels  increase  from 
30  to  150  ppm  as  it  is  when  sulfur  levels 
increase  from  150  ppm  to  330  ppm.  In 
other  words,  for  each  ppm  increase  in 
sulfur  levels,  approximately  the  same 
effect  on  emissions  results  regardless  of 
whether  the  increase  is  from  low  levels 
(e.g.,  from  30  ppm  up  to  150  ppm)  or 
from  higher  levels  (e.g.,  from  150  ppm 
up  to  current  average  levels).  Therefore, 
the  emissions  benefits  from  credits 
generated  before  2004  would  essentially 
offset  the  emissions  effects  of  those 
credits  being  used  in  2004  and  beyond, 
especially  since  corporate  pool  average 
sulfur  levels  could  not  exceed  120  ppm 
in  2004  and  90  ppm  in  2005,  and  sulfur 
levels  will  be  capped  at  80  ppm  in  2006 
and  beyond. 

Nonetheless,  there  remains  concern 
about  the  sensitivity  of  later  models 
(NLEV  and  Tier  2)  to  sulfur  and  about 
the  reversibility  of  the  effect  of  higher 
sulfur  levels  on  catalyst  efficiency.  More 
explicitly,  the  relatively  few  Tier  2 
vehicles  that  would  see  somewhat 
higher  sulfur  levels  than  30  ppm  in 
2004  and  2005  (about  three-quarters  of 
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a  model  year  of  production)  would  not 
be  able  to  fully  recover  the  loss  in 
emissions  perfonnance  due  to  the 
higher  sidfur  levels.  Hence,  the 
corporate  averages  and  caps  would  be 
necessary  in  these  interim  years.  In  2006 
and  beyond,  the  80  ppm  cap  and  the  30 
ppm  average  refinery  standard,  even 
with  the  ongoing  use  of  credits  to 
comply  with  the  30  ppm  standard, 
would  keep  in-use  sulfur  levels  very 
close  to  30  ppm.  Thus,  Tier  2  vehicles 
sold  in  2006  and  beyond  would  receive 
appropriate  protection  from  gasoline 
sulfur. 

ABT  programs  must  be  designed  and 
implemented  carefully  to  be  certain  that 
they  are  sensitive  to  equity  and 
competitive  issues  in  the  industry  and 
do  not  create  the  potential  for 
inadvertent  emission  increases.  In  the 
context  of  gasoline  sulfur  control, 
concerns  about  different  baseline  sulfur 
levels  and  different  technological 
capabilities  among  refiners  must  be 
considered.  Even  with  the  proposed 
lead  time,  some  refiners  would  find  it 
easier  to  achieve  reductions  than  would 
others.  This  is  due  to  a  number  of 
factors,  including  refinery  configuration, 
product  mix  (gasoline  versus  distillates), 
crude  oil  sulfur  levels,  and  the  ability  to 
generate  capital  to  fund  the  investment. 
At  the  same  time  the  program  must  be 
designed  to  eliminate  the  possibility  of 
windfall  credits  and  to  be  sure  that  the 
environmental  benefits  associated  with 
early  sulfur  reductions  offset  the 
potential  forgone  benefits  when  the 
credits  are  used. 

The  program  we  are  proposing  today 
attempts  to  strike  a  balance  among  all  of 
these  factors.  Some  of  the  elements  and 
design  featiues  (such  as  the  eligibility 
trigger  and  the  baseline  requirement) 
were  included  to  address  concerns  such 
as  timing,  disparate  capabilities  among 
refineries,  and  the  potential  for 
excessive  ("windfall")  credits.  We  are 
seeking  comment  on  options  for  dealing 
with  all  of  the  issues  we  have  identified. 

The  ABT  program  is  voluntary.  No 
refiner  or  importer  qualifying  for  credits 
is  required  to  generate  them,  use  them, 
or  make  them  available  to  others  (except 
as  discussed  in  Section  IV.C.4.a.vi. 
below).  The  process  for  establishing  a 
sulfur  baseline  and  generating  and  using 
credits  is  ouUined  below. 

ii.  How  Would  Refiners  Establish  a 
Sulfiir  Baseline? 

To  establish  a  sulfur  baseline  against 
which  credits  would  be  calculated,  we 
propose  that  by  July  1,  2000,  each 
refiner  or  importer  that  wants  to 
generate  credits  submit  two  pieces  of 
information  to  the  Agency.  One  woidd 
be  the  volume-weighted  average  sulfur 
content  for  conventional  gasoline  (CG) 


for  each  refinery  (or  imported  by  that 
importer)  for  1997  and  1998.  The 
second  would  be  the  annual  average 
volume  of  CG  produced  by  that  refinery 
(or  imported  by  the  importer)  in  those 
years."  '- 

Since  we  expect  summer  RFG  sulfur 
levels  to  decrease  in  2000  to 
approximately  150  ppm  (due  to  the 
actions  refiners  will  take  to  meet  the 
Phase  II  NOx  standards  for  RFG),  we  are 
proposing  to  set  the  individual  refinery 
sulfur  baseline  for  summer  RFG  at  150 
ppm,  regardless  of  volume  produced  in 
1997  and  1998.  Winter  RFG  production 
would  be  assigned  the  same  sulfur 
baseline  as  the  refinery's  conventional 
gasoline,  without  regard  to  the  volume 
of  winter  RFG  produced  in  1997-98. 
Hence,  no  reporting  of  RFG  sulfur  levels 
or  volumes  would  be  required  in  setting 
a  sulfur  baseline.  We  encourage 
comments  on  the  use  of  different  sulfur 
baselines  for  summer  and  winter  RFG, 
particularly  regarding  whether  this 
could  create  a  disincentive  to  produce 
RFG  in  the  summer  months.  We  do  not 
want  to  jeopardize  oiu  RFG  program, 
but  at  the  same  time,  we  want  sulfur 
credits  to  reflect  actions  taken  by 
refiners  above  and  beyond  their  current 
operations  and/ or  regulatory 
obligations. 

Conventional  gasoline  produced  in 
2000  and  beyond  that  exceeded  105%  of 
the  CG  baseline  volume  produced  at 
that  refinery  would  be  assigned  a  sulfur 
baseline  (from  which  credits  would  be 
generated)  of  150  ppm.  This  provision  is 
intended  to  prevent  increases  in  average 
sulfur  levels  resulting  from  increases  in 
CG  production.  A  refiqer/importer  of 
conventional  gasoline  to  which 
oxygenate  is  added  downstream  during 
1997-1998  could  include  the 
downstream  oxygenate  volume  in  that 
refinery's  CG  baseline,  if  the  refiner  can 
substantiate  that  oxygenate  was  added 
to  that  gasoline. 

A  refinery/importer  that  did  not 
produce/import  gasoline  during  1997- 
1998  would  be  assigned  a  baseline  of 
150  ppm  each  for  CG  and  RFG  for  the 
purposes  of  sulfur  credit  generation  in 
2000  and  beyond.  This  provision  would 
also  apply  to  blenders  of  natural 


*'  Since  participation  in  the  sulfur  ABT  program 
is  voluntary,  refines  opting  not  to  generate  or  use 
sulfur  credits  do  not  have  to  establish  a  sulfur 
baseline  for  this  program. 

"  We  believe  that  variations  in  specific  gravity, 
which  could  affect  the  sulfur  content  of  gasoline  as 
determined  on  a  mass  basis,  will  average  out  over 
the  year  and  need  not  be  included  in  the 
calculations.  However,  we  request  comment  on 
whether  specific  gravity  should  be  considered  in 
the  calculation  of  sulfur  baselines  (including 
whether  such  data  exists  for  1997-98)  and 
subsequently,  in  calculating  credits  generated 
relative  to  this  baseline. 


gasoline,  butane,  or  similar  non- 
oxygenated  blending  components.  Such 
parties  would  be  considered  refiners 
and  would  need  to  meet  all 
requirements,  such  as  analyzing  each 
batch  of  the  blending  component  for 
sulfur  prior  to  its  addition  to  gasoline. 
Credits  would  be  based  only  on  the 
volume  of  the  blending  components.  We 
encourage  comments  on  alternative 
provisions  for  establishing  baselines  for 
refiners/importers  that  could  not 
establish  a  1997-98  sulfur  baseline  as 
described  above.  In  particular  would 
150  ppm  be  appropriate,  or  would  a 
greater  or  lesser  sulfur  content  be  most 
equitable  and  most  environmentally 
neutral?  Should  this  baseline  be  tied  in 
some  way  to  the  trigger  for  credit 
generation  in  (as  discussed  below) 
2000-2003? 

We  request  conunent  on  several 
aspects  of  this  baseline  provision.  The 
1997-1998  years  for  the  baseline 
represent  the  latest  available  data  and 
thus  best  reflects  the  present  state  of 
each  refinery's  gasoline  sulfur  levels. 
However,  we  already  have  established 
baseline  sulfur  levels  for  1990  for  most 
refineries.  Except  for  changes  related  to 
RFG,  average  gasoline  sulfur  levels  have 
changed  little  since  1990.  Hence,  we 
request  comment  on  whether  that  1990 
baseline  would  be  a  suitable  substitute. 
Alternately,  we  request  comment  on 
whether  1997  and  1998  are  the 
appropriate  years  to  average  when 
establishing  a  sulfur  baseline,  given  that 
mandatory  use  of  the  Complex  Model 
starting  in  1998  could  have  led  to 
changes  in  sulfur  levels  between  1997 
and  1998.  Since  our  purpose  in 
proposing  to  establish  sulfur  baselines  is 
to  try  to  capture  current  sulfiu  levels 
(within  a  reasonable  date  of  the  2000 
start  date  for  credits  to  be  generated), 
the  sulfur  baseline  could  be  based  on  a 
single  year's  data  (for  example,  1998) 
rather  than  a  two-year  average.  We 
proposed  a  two-year  average  to  try  to 
capture  and  accommodate  operational 
fluctuations  and  changes.  However,  a 
single  year's  data  may  adequately 
captiu^  ciurent  sulfur  levels. 

We  are  not  proposing  a  formal 
baseline  review  and/ or  approval  process 
since  the  proposal  envisions  a  self- 
certifying  process.  Refiners  would 
submit  their  1997  and  1998  sulfur 
baseline  data  for  each  refinery  to  us,  and 
then  would  generate  credits  from  that 
basehne  in  2000-2003.  If  we 
determined,  through  a  refinery  audit  or 
other  action,  that  the  sulfur  baseline  was 
calculated  with  incorrect  data,  we 
would  estabUsb  a  new  sulfur  baseline 
and  the  refinery  woidd  subject  to  that 
baseline,  even  if  it  meant  recalculating 
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the  nui  nber  of  credits  generated  in 
subseqient  years.  We  have  used  this 
baselin  e  review  process  in  other  mobile 
source  programs  and  believe  it  works 
well,  but  we  request  comment  this 
approach. 

We  qonsidered  the  possibility  that, 
since  refiners  report  annual  production 
information  to  EPA,  we  could  issue 
baselinps  for  each  refinery  rather  than 
refiner$  having  to  submit  them  to  us. 
However,  we  do  not  think  this  is  a 

solution  because  many  refiners 
with  our  RFG  and  CG 
ents  by  aggregating  the  data 
of  their  refineries.  Thus,  the 
currently  receive  from  refiners 
ot  allow  us  to  establish  an 
al  baseline  for  every  refinery  in 
(unless  we  went  back  to  1990 
owever,  we  would  like  comment 
er  a  more  formal  sulfur 
approval  process  (say,  a  letter 
from  the  Agency  or  a  date  by  which 
approv  il  can  be  assumed  imless  the 
refiner  dears  otherwise)  would  be 
desirah  le.  Keep  in  mind  that  even  with 
a  more  formal  baseline  approval 
proces! ,  the  baseline  could  be  changed 
at  a  lat(  r  date  if  we  found,  during  an 
audit  o  '  refinery  records,  errors  in 
compli  mce  with  the  proposed  baseline 
requirements.  Hence,  any  up-front 
approv  il  would  only  provide  certainty 
that,  based  on  the  data  reported  to  us, 
we  beli  eve  the  refiner  had  correctly 
appliec  the  mathematical  equations 
propos  id  today  for  establishing  a  sulfur 
baseline. 

Som(  (  have  raised  the  concern  that  if 
importi  (d  gasoline  were  allowed  to  be 
used  fo  r  credit  generation,  as  we 
propos;  today,  foreign  refiners  might  be 
able  to  ^ain  an  unfair  advantage.  For 
examp  e,  it  is  possible  that  foreign 
refiner!  i  could  simply  re-blend  their 
gasoline  (without  installing  new  capital 
equipn  ent)  and  send  their  lowest-sulfur 
refiner '  streams  to  the  U.S.  at  a  lower 
cost  thi  in  gasoline  produced  by 
domes!  ic  refiners  that  had  to  reduce 
overall  sulfur  levels  through 
desulfr  rization.  Since  importers,  not 
foreign  refiners,  would  be  the  parties 
assigned  a  sulfur  baseline  and  eligible 
for  gen  jrating  credits,  we  do  not  believe 
foreign  refiners  would  have  a  strong 
incenti  ire  to  send  lower  sulfur  gasolines 
to  the  U.S.  We  believe  that  the  benefits 
of  alloA  dng  importers  to  participate  in 
the  sul  ur  ABT  program  (more  players 
in  the  ( redit  trading  field,  more  chance 
for  earlv  reductions  in  gasoline  sulfur 
levels)  outweigh  the  potential 
detrim(  snts.  However,  we  encourage 
comme  nt  on  the  implications  of  the 
decisic  a  to  allow  imported  gasoline  to 
be  use<  for  credit  generation. 


Oxygenate  blenders  would  not  be  able 
to  participate  in  this  proposed  credit 
program  because  they  would  not  be 
subject  to  the  sulfur  standard.  Special 
provisions  would  exempt  them  from 
having  to  measvue  the  sulfur  content  of 
the  oxygenate  they  blend  and  from  the 
recordkeeping  and  reporting 
requirements  of  the  sulfur  program, 
other  than  the  requirements  that  apply 
to  all  parties  that  handle  gasoline  and 
gasoline  blendstocks  downstream  of  the 
refinery. 

iii.  How  Would  Refiners  Generate 
Credits? 

During  the  period  2000-2003,  credits 
could  be  generated  annually  by  any 
refinery  that  produced  conventional 
gasoline  averaging  1 50  ppm  sulfur  or 
less  on  an  annual,  volume- weighted 
basis.  Credits  would  be  calculated  based 
on  the  amoimt  of  reduction  from  the 
refinery's  CG  sulfur  baseline.'^  Credits 
could  also  be  generated  from  winter 
RFG  based  on  reductions  from  the  sulfur 
baseline,  if  the  winter  RFG  sulfur  level 
averaged  150  ppm  or  less  (on  a  seasonal 
volume-weighted  basis).  Similarly, 
summer  RFG  would  need  to  have  a 
seasonal  voliune-weighted  average 
sulfur  level  below  150  ppm  to  be 
eligible  for  credit  generation,  although 
credits  would  only  be  created  based  on 
the  difference  between  150  ppm  and  the 
summer  RFG  sulfur  average.  Thus, 
credits  would  need  to  be  generated 
separately  for  conventional  gasoline  and 
RFG.  Conventional  gasoline  produced  in 
excess  of  105%  of  the  baseline  volume 
could  only  generate  credits  for  sulfur 
reductions  below  150  ppm,  not  for  the 
cumulative  reduction  from  the  baseline 
sulfur  level.  Winter  RFG  would  not  be 
subject  to  any  volume  limitations,  and 
thus  refineries  could  generate  credits  for 
any  volume  of  winter  RFG  that  contains 
150  ppm  sulfur  or  less. 

For  example,  if  in  2002  a  refinery 
reduced  its  aimual  average  sulfur  level 
for  conventional  gasoline  from  a 
baseline  of  450  ppm  to  150  ppm,  its 
sulfur  credits  would  be  determined 
based  on  the  difference  in  aiuiual  sulfur 
level  (450-150=300  ppm)  multiplied  by 
the  volume  of  conventional  gasoline 
produced  (up  to  105%  of  the  baseline 
CG  volume).  If  this  refinery  produced 
more  CG  than  105%  of  the  baseline 
volume,  it  would  only  generate  credits 
from  that  incremental  volume  if  the 
incremental  gasoline  were  below  150 
ppm.  (For  example,  if  the  refinery's 
2002  average  CG  sulfur  level  were  100 
ppm,  it  would  get  150-100=50  ppm 
sulfur  credits  on  any  volume  in  excess 


^^  If  a  refinery's  baseline  average  were  150  ppm 
or  less,  credits  could  only  be  generated  for  annual 
average  reduction's  below  the  baseline  level. 


of  105%  of  its  baseline  CG  volume,  as 
well  as  450-100=350  ppm  for  the 
baseline  volimie  up  to  105%,) 

If  this  same  refinery  also  produced 
RFG  with  an  annual  average  sulfiu- 
content  of  90  ppm  in  2002,  it  could  also 
receive  sulfiu  credits  calculated  based 
on  the  difference  between  150  ppm  and 
90  ppm  (60  ppm)  times  the  volume  of 
summer  RFG  produced  plus  360  ppm 
(450-90)  times  the  volume  of  winter 
RFG  produced.  A  refinery  with  a  sulfur 
baseline  lower  than  150  ppm  sulfur 
would  only  generate  credits  relative  to 
reductions  from  its  baseline,  for  cither 
CG  or  winter  RFG.  Credits  from  summer 
RFG  would  be  based  on  reductions  from 
150  ppm. 

Several  states  have  implemented  or 
are  considering  gasoline  sulfiu-  control 
programs.  To  avoid  double-counting  of 
emission  benefits,  lower  sulfur  gasoline 
produced  to  comply  with  these  state 
programs  would  not  be  eligible  for  early 
banking  credits  under  this  program. 

In  2004  and  beyond  we  propose  that 
credits  could  only  be  generated  for 
actual  aimual  sulfur  averages  below  the 
30  ppm  standard  (combining 
conventional  and  reformulated 
gasolines),  and  only  for  the  difference 
between  the  standard  and  the  actual 
annual  sulfur  average.  (For  example,  a 
refinery  producing  gasoline  in  2004  that 
averaged  25  ppm  could  generate 
30  -  25=5  ppm,  while  a  refinery 
producing  gasoline  that  averaged  40 
ppm  would  not  be  eligible  for  any 
credits.) 

We  encourage  comments  on  this 
credit  generation  concept.  In  particular, 
would  these  formulas  permit  sufficient 
credits  to  be  generated  industry-wide  to 
provide  adequate  credits  for  use  in 
compliance  in  2004  and  beyond?  If  not, 
what  cire  the  limitations  on  credits  and 
what  changes  could  be  made  to  improve 
the  likelihood  that  sufficient  credits 
would  be  generated? 

Our  proposal  to  cap  volumes  on 
which  credits  could  be  generated  at  105 
percent  of  baseline  levels  is  intended  to 
preclude  the  possibility  of  closely- 
located  refineries  generating  credits  by 
moving  blendstocks.  This  could  occur  if 
a  refinery  with  a  relatively  low  baseUne 
level  moved  blendstocks  to  a  refinery 
with  relatively  higher  levels,  thus 
allowing  the  somewhat  artificial 
generation  of  credits.  We  request 
comment  on  whether  such  a  provision 
is  necessary  and  whether  the  5  percent 
cap  should  be  increased  to  as  high  as  10 
percent  to  reasonably  accommodate 
normal  growth  in  volume.  We  raise 
some  potential  alternatives  to  these 
provisions  in  Section  IC.C.4.a.vi.  below, 
and  encomrage  your  consideration  of  all 
of  these  issues  in  your  comments. 
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iv.  How  Would  Refiners  Use  Credits? 
Credits  generated  prior  to  2004  would 
have  to  be  used  or  transferred  by  2007. 
Credits  generated  in  2004  and  beyond 
would  have  to  be  used  or  transferred 
within  five  years  of  the  year  in  which 
they  were  generated.  If  these  credits 
were  traded  to  another  party,  they 
would  have  to  be  used  by  the  new 
owner  within  five  years  of  the  year  of 
transfer.  Since  the  transfer  could  occur 
any  time  within  five  years  of  generation, 
some  credits  could  have  a  life  of  up  to 
ten  years. 

Our  proposed  ABT  program  is 
designed  to  ease  implementation  of  the 
new  standards  and  credits  would  be  of 
their  greatest  value  during  phase-in 
periods.  ABT  is  not  necessarily 
intended  to  permit  a  refinery  to  operate 
above  the  standard  for  a  protracted  time 
period.  While  limiting  credit  life  might 
reduce  the  incentive  to  generate  credits 
and  could  create  a  "use  or  lose" 
mentality,  the  credit  program  would 
seem  to  be  of  relatively  small  value  to 
any  refiner/importer  that  held  credits 
for  five  years  and  did  not  need  to  use 
them.  We  believe  that  limiting  credit  life 
is  appropriate  since  we  must  also 
consider  the  basic  reason  for  ABT  and 
address  concerns  about  our  ability  and 
the  ability  of  the  refiners  to  maintain  the 
integrity  of  the  credit  system  over  many 
years.  EPA  requests  comment  on  credit 
life  including  options  such  as  limiting 
life  by  depreciating  their  value  over  a 
period  of  years  as  well  as  longer  or 
shorter  periods  of  fixed  credit  value. 

We  propose  that  credits  could  be 
withdrawn  from  a  refinery's/importer's 
credit  bank  or  purchased  fi-om  another 
refinery/importer  to  bring  the  annual 
sulfur  average  for  each  refinery  down  to 
the  30  ppm  standard  beginning  in  2004. 
There  would  be  no  geographic 
constraints  on  credit  trades.  However,  as 
explained  in  Section  rV.C.3.a  above,  in 
2004  no  batch  of  domestically  produced 
or  imported  gasoline  could  exceed  300 
ppfn,  and  a  refinery's/importer's  actual 
annual  corporate  pool  average  sulfur 
level  could  not  exceed  120  ppm.  (A 
refiner  owning  more  than  one  refinery 
would  have  to  aggregate  the  respective 
sulfur  levels  of  gasoline  produced  at 
those  refineries  for  determining 
compliance  with  the  120  ppm  standard.) 
In  2005,  gasoline  sulfur  would  be 


capped  at  180  ppm  and  the  corporate 
pool  average  could  not  exceed  90  ppm. 
The  aggregation  requirement  would  also 
apply  in  2005.  As  described  above, 
credits  would  apply  only  to  compliance 
with  the  30  ppm  refinery  standard,  not 
to  the  corporate  pool  average  or  the  cap. 

A  refiner  or  importer  choosing  to 
participate  in  the  ABT  program  would 
be  required  to  file  annual  reports  with 
the  Agency  indicating  the  applicable 
baselines  or  standard(s)  in  ppm  sulfur, 
the  annual  average(s)  in  ppm  sulfur,  and 
the  aimual  volume(s)  in  gallons  (for 
each  refinery).  These  calculations  would 
be  reported,  along  with  an  accounting  of 
credits  banked,  transferred  (sold),  or 
acquired  (bought).  (For  2000-2003,  the 
reports  would  only  cover  credits  banked 
and  traded.)  The  credits  would  be  in 
units  of  ppm-gallons. 

Thus,  tor  each  purchase  of  credits,  as 
reported  on  the  buyer's  annual  report, 
there  should  be  a  corresponding  entry 
on  the  seller's  annual  report.  Through 
the  report,  refiners  would  have  to 
demonstrate  that  their  average  sulfur 
levels  (with  the  use  of  credits,  if 
necessary)  comply  with  the  30  ppm 
standard  at  each  refinery.  Refiners 
would  also  have  to  demonstrate  that  the 
combined  production  from  all  refineries 
meets  the  corporate  average  standard. 
As  mentioned  above,  the  actual 
corporate  averages  could  not  exceed  120 
ppm  in  2004  and  90  ppm  in  2005.  The 
identity  of  refiners/refineries  and 
importers  involved  in  these  transactions 
would  be  reported,  along  with  the 
registration  numbers  assigned  to  them 
by  the  Agency  under  the  RFG/CG 
program  (40  CFR  part  80,  Subparts  D,  E, 
andF). 

In  addition,  we  are  concerned  that  the 
potential  exists  for  credits  to  be 
generated  by  one  party  and 
subsequently  purchased  or  used  in  good 
faith  by  another,  and  later  found  to  have 
been  calculated  or  created  improperly  or 
otherwise  determined  to  be  invalid,  hi 
this  case,  both  the  seller  and  purchaser 
would  have  to  adjust  their  sulfur 
calculations  to  reflect  the  proper  credits 
and  either  party  (or  both)  could  be 
deemed  in  violation  of  the  standards 
and  other  requirements  if  the  adjusted 
calculations  demonstrate 
noncompliance  with  an  applicable 
standard.  We  have  taken  this  approach 


in  our  other  fuels  enforcement 
programs.  We  welcome  comments  on 
this  provision.  In  particular,  we  request 
comment  on  whether  our  program 
should  be  designed  such  that  only  the 
seller  should  be  deemed  in  violation  if 
that  party  sold  invalid  credits  and,  upon 
correction  for  this  error,  was  found  to 
have  violated  one  or  more  standards.  In 
general,  mobile  source  ABT  programs 
hold  both  parties  liable. 

For  the  duration  of  the  credit 
program,  each  participating  refinery  and 
importer  could  make  deposits  to  and 
withdrawals  from  its  "bank  account". 
All  transactions  would  have  to  be 
concluded  by  the  last  day  of  February 
after  the  close  of  the  annual  compliance 
period  (2004,  2005,  etc.).  It  would  be  up 
to  the  industry  to  establish  any 
mechanisms  for  linking  buyers  and 
sellers.  The  Agency  does  not  intend  to 
become  involved  in  this  marketplace 
activity. 

We  are  also  proposing  to  allow 
refiners  to  miss  the  30  ppm  standard  for 
an  individual  refinery  and  to  carry, 
forward  the  credit  debt  that  would  have 
brought  that  refinery  into  compliance  in 
the  year  the  deficit  occurred.  This  is 
very  similar  to  provisions  proposed 
today  for  auto  manufacturers  in 
complying  with  the  averaging 
provisions  Tier  2  standards.  Under  this 
provision,  the  refiner  would  have  to 
make  up  the  credit  deficit  and  bring  that 
refinery  into  compliance  with  the  30 
ppm  standard  the  next  calendar  year,  or 
face  penalties.  This  program  would  in 
no  way  absolve  the  refiner  fi-om  having 
to  meet  the  applicable  per-gallon  cap 
standard.  This  provision  would  provide 
some  relief  for  refiners  faced  with  an 
unexpected  shutdown  or  that  otherwise 
were  unable  to  obtain  sufficient  credits 
to  meet  the  30  ppm  standard.  We 
welcome  comment  on  this  provision. 

The  following  Table  IV.C.-4 
summarizes  the  compliance  dates  and 
program  requirements  of  this  proposed 
sulfur  ABT  program.  See  Section  VI  for 
more  specific  information,  particularly 
about  the  dates  that  the  sulfur  caps 
would  apply  and  the  standards  that 
would  apply  downstream  of  the 
refinery. 
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Table  IV.C.-4 
Gasoline  Sulfur  Program  Duration  and  Effective  Dates 


2000 


2000  -  2003 


Early  Credit  Generation  for 
Gasoline  with  ^  1 50  ppm  Sulfur 


Application 

for  Credit 

Program 

Baseline 

due  by 

Julyl 


Banking  &  Trading  of  Credits 


^^'f;*-; 


.>m/ 


''i^^      - 


Credit  Generation  for  ^30  ppm  Sulfur 


Banking  &  Trading  of  Credits 


Corporate  Average 
Standards  Apply 


Compliance  with  30  ppm  Average  Standard 
at  the  Refinery  and  Importer  Level 


Phase-in  of  Downstream  Cap  Standards 


BILLING  ClOD£  656&-50-C 

V.  Could  Small  Refiners  Participate  in 
the  AB  "  Program? 

We  b  jlieve  that  refiners  complying 
under  t  le  small  refiner  provisions 
outline  1  in  the  previous  section  should 
not  be  I  )ermitted  to  use  sulhir  credits  to 
meet  tt  e  average  standard  applicable  to 
their  re  ineries.  We  are  proposing  to 
excludi!  small  refiners  from  using 
credits  to  meet  the  small  refiner 
standai  ds  because  the  small  refiner 
standai  ds  are  generally  more  lenient 
than  th?  30  ppm  standard  and  thus 
these  n  finers  should  have  less  need  for 
a  credit  trading  program  than  the  rest  of 
the  ind  astry.  Furthermore,  small 
refiner! ,  even  those  currently  producing 
gasolinj  near  the  30  ppm  average,  are 
given  ai  additional  two  years  (until 
2008)  to  meet  the  30  ppm  standard 
compai  ed  to  refiners  complying  under 
the  sul:  ur  ABT  program.  We  want  to 
ensure  that  the  sulfur  levels  of  the 
majorit  /  of  gasoline  are  reduced  on 
average ,  and  overall,  in  2004  and  2005; 
permiti  ing  small  refiners  to  meet  the 
more  h  nient  standards  through  the 
piu-cha  !e  of  credits  could  jeopardize 
that  goi  1  by  resulting  in  in-use  sulfur 
levels  t  lat  are  even  greater  than  the 
maxim  un  small  refiner  standard  (300 
ppm  a\  erage).  If  a  small  refiner  believed 
it  coulc  generate  sufficient  sulfur  credits 
in  2000-2003.  or  obtain  such  credits 
througl  purchases  from  other  refiners, 
to  be  aile  to  meet  the  30  ppm  average 
and  the 
in  200^ 
choose 
refiner 


corporate  averages  of  120  ppm 
and  90  ppm  in  2005,  it  should 
not  to  participate  in  the  small 
program  and  take  full  advantage 


of  the  s  ulfur  ABT  program. 


However,  small  refiners  would  be 
permitted  to  generate  and  trade  sulfur 
credits  if  they  reduced  sulfur  levels 
early  in  2000-2003,  per  the 
requirements  outlined  above. 
Furthermore,  a  small  refiner  could  sell 
credits  that  were  generated  in  2000- 
2003  in  2004  and  2005  while  at  the 
same  time  meeting  the  small  refinery 
standards.  A  small  refiner  wishing  to 
generate  and  sell  credits  would  have  to 
establish  the  individual  refinery  sulfur 
baseline  by  the  deadline  specified  above 
for  the  ABT  program  (July  1,  2000)  but 
could  wait  until  Jime  1,  2002  to  apply 
for  small  refiner  status.  However,  the 
standards  assigned  to  that  refinery  (as 
presented  in  Table  IV.C-3)  would  be 
based  on  the  sulfur  level  from  which 
credits  were  generated,  not  the  1997-98 
baseline  sulfur  level,  since  the  refiner 
would  have  already  demonstrated  the 
ability  to  meet  the  lower  sulfur  level  (in 
this  case,  150  ppm  or  lower  on  an 
armual  average  basis). 

At  any  time,  a  small  refiner  could 
"opt  out"  of  the  small  refiner  program 
and,  beginning  the  next  calendar  year, 
comply  with  the  standards  in  Table 
IV.C-2.  The  refiner  would  have  to  notify 
us  of  this  change  in  compliance 
program.  Once  a  small  refiner  left  the 
small  refiner  program,  however,  we 
propose  that  it  would  not  be  eligible  to 
re-enter  the  small  refiner  program.  We 
encourage  comments  on  this  provision. 

The  sulfur  ABT  program  could 
provide  an  alternative  to  offering  any 
small  refiner  standards,  if  small  refiners 
were  capable  of  complying  with  the 
proposed  pool  average  standards  and 
caps  in  2004  and  2005  just  as  larger 


refiners  could.  In  this  case,  all  refiners, 
large  or  small,  could  obtain  credits 
necessary  to  meet  the  30  ppm  average 
standard  for  the  two  intervening  years. 
However,  EPA  recognizes  that  this  may 
not  be  the  best  response  to  the  needs  of 
small  refiners,  and  has  proposed,  as  a 
result  of  the  SBREFA  Panel  process, 
alternate  standards  in  section  rV.C.3.b  of 
this  document.  Indeed  many  small 
refiners  expressed  concern  during  the 
Panel  process  that  an  ABT  program 
would  not  address  their  needs. 
However,  we  welcome  comments  on  the 
pros  and  cons  of  using  the  sulfur  ABT 
program  to  provide  regulatory  relief  for 
small  refiners  in  lieu  of  additional 
regulatory  standards  unique  to  small 
refiners. 

vi.  What  Alternative  Implementation 
Approaches  Are  Possible? 

As  we  were  developing  this  proposal, 
members  of  the  oil  industry  and  others 
expressed  concern  that  the  ABT 
program  as  described  above  may  not  be 
of  great  value  in  providing  flexibility  in 
complying  with  the  30  ppm  standard  in 
2004.  Several  different  concerns  have 
been  expressed. 

Industry  representatives  have  asserted 
that  the  opportunity  to  generate  early 
credits  is  limited  because  the  proposed 
lead  time  would  be  too  short  to 
implement  enough  of  the  refinery 
operational  changes  and  capital 
investments  needed  to  achieve  sulfur 
reductions  before  2004.  Additionally, 
the  industry  is  concerned  that  relying 
on  early  credits  generated  with  what  is 
perhaps  the  best  long-term 
technology(ies)  is  problematic  because 
the  preferred  technology(ies)  is  new  and 
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does  not  yet  have  a  proven  performance 
record.  Their  concern  is  hirther 
exacerbated  by    the    uncertainty    in 
the  diesel    hiel    sulfur    picture,  the 
MTBE  /oxygenates  situation  developing 
in  California,  and  the  DI  petition 
discussed  below,  as  well  as  ongoing 
state  initiatives  to  reduce  sulfur  in 
gasoline  before  this  action  is  decided 
upon. 

When  credits  are  generated,  there  is  a 
fear  that  those  that  generate  them  will 
hoard  them,  particularly  refiners  that 
operate  several  refineries.  And  when 
credits  are  made  available  for  trade,  they 
may  not  become  publicly  available  in 
enough  time  for  them  to  be  considered 
by  others  in  their  capital  investment 
planning,  so  essentially  all  refineries 
would  have  to  take  steps  to  implement 
30  ppm  technology  by  2004.  These 
issues  may  be  of  special  concern  to 
those  moderate  sized  refiners  that  are 
too  large  to  qualify  as  small  entities  but 
do  not  have  enough  refineries  or 
refineries  of  the  right  gasoline 
production  volume  to  internally 
optimize  their  operations  under  the 
ABT  program. 

Given  mese  uncertainties  about  credit 
availability,  the  refiners  may  need 
additional  flexibility  as  a  means  to 
provide  relief  to  those  that  make  a  good 
faith  effort  to  comply  but  are  precluded 
by  circxunstances  beyond  their  control. 
These  may  include  unanticipated 
technological  and  commercial  concerns, 
credit  availability  problems,  or  force 
maieure  type  events. 

We  have  examined  this  issue  of  credit 
availability  and  our  analysis,  which  is 
presented  in  the  Draft  RIA,  indicates 
that  credits  should  be  available  by  2004 
for  the  2004/5  phase-in.  This  is  based  on 
the  fact  that  the  300  ppm  cap  in  2004 
would  require  that  all  refineries  with  a 
baseline  above  300  ppm  reduce  sulfur 
by  2004.  And,  while  they  could  choose 
to  just  achieve  300  ppm,  some  would 
need  greater  reductions  to  comply  with 
the  120  ppm  corporate  pool  average 
standard  and  all  would  be  facing 
increasingly  more  stringent 
requirements  in  2005  and  beyond.  Quite 
simply,  we  believe  that  good  business 
sense  would  dictate  that  once  a 
hardware  investment  is  made  the 
refinery  would  shoot  for  30  ppm  or  less. 
As  the  analysis  shows,  this  approach 
implemented  over  just  three  years 
would  yield  compliance  with  the  120 
ppm  corporate  pool  average  and  would 
generate  ample  credits.  We  requested 
comment  on  our  analysis  in  the  Draft 
RIA  and  the  underlying  analytical 
approach. 

EPA  is  proposing  the  ABT  program 
described  above  in  order  to  increase  the 
refiners'/importers'  confidence  that  they 
could  comply  in  2004.  And,  while  our 


analysis  indicates  that  credits  would  be 
available  for  2004/2005  compliance,  we 
realize  that  the  ABT  program  might  not 
meet  its  objective  if  the  industry  did  not 
have  confidence  that  credits  would  be 
available  in  enough  time  and  in 
sufficient  quantities  to  enable  them  to 
make  economically  efficient  investment 
decisions.  It  is  our  desire  to  provide  the 
industry  as  much  flexibility  as"  possible 
to  ease  implementation  and  phase-in 
while  still  meeting  the  objectives  of  the 
program  as  described  above.  Toward 
that  end  we  are  asking  for  comment  on 
several  variations  on  the  above  proposal 
that  might  increase  its  overall  value  as 
a  means  to  provide  flexibility  in  meeting 
the  proposed  standards.  These  can  be 
divided  into  four  categories:  (1) 
Modifications  to  the  design  elements  of 
the  proposed  ABT  program,  (2)  a 
compliance  supplement  pool,  (3)  an 
allowance-based  system,  and  (4) 
reserved  credits.  As  constructed  below, 
the  compliance  supplement  pool,  an 
allowance-based  system,  and  reserved 
credits  could  be  implemented  in  varying 
ways  to  complement  the  early  ABT 
program.  EPA  asks  comments  on  the 
cost  and  air  quality  impact  implications 
of  these  concepts,  which  are  described 
in  more  detail  below. 

Potential  Modifications  to  Proposed 
ABT  Program 

Modifications  to  the  base  program  to 
increase  the  potential  availability  of 
credits  and  the  time  over  which  these 
credits  could  be  used  might  increase  the 
effectiveness  of  the  proposed  ABT 
program.  These  changes  could 
potentially  affect  both  the  near-term 
when  the  program  was  phasing-in  and 
the  long  term  when  the  30  ppm 
standard  was  fully  implemented. 

The  150  ppm  trigger  value  is  designed 
to  "level  the  playing  field"  between 
companies  with  relatively  low  baselines 
and  those  with  relatively  high  baselines. 
Those  with  high  baselines  could 
potentially  generate  more  credits  than 
those  with  lower  baselines,  but  at  a 
somewhat  greater  cost  since  achieving 
150  ppm  or  less  becomes  increasing 
more  difficult  with  higher  sulfur 
gasoline.  Those  with  baselines  closer  to 
150  ppm  may  be  able  to  generate  fewer 
credits,  but  generate  them  more  easily. 

However,  requiring  that  gasoline  be 
below  150  ppm  before  credits  could  be 
generated  might  preclude  credit 
generation  from  higher  sulfur  gasolines 
that  could  achieve  large,  real  reductions 
in  sulfur.  The  size  of  the  potential  credit 
pool  could  be  increased,  perhaps 
dramatically,  if  the  trigger  were  relaxed 
or  eliminated.  We  would  like  comment 
on  trigger  values  higher  than  150  ppm 
for  CG  and  winter  RFG.  We  would  also 
request  comment  on  expressing  the 


trigger  as  a  percent  reduction  from 
baseline  levels  (e.g.,  10-25%)  rather 
than  as  an  absolute  value.  In  addition, 
we  request  comment  on  a  hybrid 
concept  under  which  credits  would  be 
generated  for  CG  and  winter  RFG 
depending  on  initial  1997/1998  baseline 
sulfur  levels  (gasoline  less  than  150 
ppm  sulfur  would  qualify,  gasoline 
between  150  ppm  and  350  ppm  sulfur 
would  need  a  10-15  percent  reduction, 
and  gasoline  greater  than  350  ppm 
sulfur  would  need  a  15-20  percent 
reduction  to  qualify.)  It  would  be 
helpful  for  those  suggesting  the  "no- 
trigger"  approach  to  also  address  the 
issue  of  equity  among  refiners  with 
different  baselines. 

In  combination  with  comments  on  the 
trigger,  we  also  ask  for  comment  on  the 
proposed  phase-in  approach.  The  300 
ppm  cap  effective  October  1 ,  2003  and 
the  timing  for  the  30  ppm  average 
standard  would  both  be  important 
factors  affecting  the  transition  to  low- 
sulfur  gasoline.  Our  analysis  of  the 
potential  availability  of  credits 
(discussed  above  and  presented  in  the 
Draft  RIA)  indicates  that  most  of  the 
credits  needed  to  smooth  out  the 
transition  would  be  generated  by  low- 
sulfur  winter  RFG.  Our  analysis  also 
assumes  that  a  substantial  number  of 
credits  would  be  generated  by  refiners 
investing  in  technology  capable  of 
producing  30  ppm  gasoline  prior  to 
2004  to  ensm-e  compliance  with  the  300 
ppm  cap.  If  refiners  take  another 
approach  to  meeting  the  300  ppm  cap 
(i.e.,  one  that  does  not  result  in 
significant  credit  generation),  fewer 
excess  credits  would  be  available. 
However,  as  long  as  some  refiners  invest 
in  30  ppm  technology  before  2004,  we 
believe  sufficient  credits  would  be 
available.  We  encoiu^age  comment  on 
our  proposed  phase-in  approach. 

Specifically,  should  the  interim 
phase-in  program  be  extended  by  an 
additional  year  to  provide  an  even 
smoother  transition  to  the  30  ppm 
standard  (e.g.,  120/300,  105/210.  90/180 
for  2004,  2005,  and  2006)?  Should  the 
time  frame  for  the  30  ppm  average 
standard  be  shifted  to  2005,  for 
example,  while  retaining  the  120/300 
ppm  caps  for  2004,  to  provide  more 
time  for  transition  to  the  30  ppm 
standard?  Should  credits  expire  after 
2007  (as  proposed)  or  would  a  shorter 
(or  longer)  credit  life  be  appropriate? 

We  are  also  seeking  comment  on  a 
concept  that  would  provide  an  incentive 
to  introduce  clean  technology  early. 
Under  this  concept,  any  mlfur  credits 
generated  before  2004  would  be  banked 
at  a  rate  of  1.5  to  2.0  times  the  amount 
generated,  if  the  aimued  average  for  that 
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were  equal  to  or  less  than  30 
1  if  the  credits  resulted  from  the 
of  gasoline  sulfur 
technology  (hardware)  not 
J  used  at  that  refinery.  This 
er  would  not  be  available  for 
;  generated  from  modest 
(  nal  changes  or  product 
n  at  the  refinery  or 

Calculation  of  the  un- 
credits  would  be  at  the 
level.  Neither  domestic  refiners 
could  qualify  by 
product  or  product  streams 
their  refinery(ies)  or  in  the 
importers  from  one  or  more 
refineries.  Also,  while  refiners/ 
could  get  sulfur  credits  under 

the  use  of  allowable 
,  these  could  not  be  used  as 
basis  for  achieving  the  30 
EPA  seeks  comment  on 
for  and  utility  of  such  an 
and  on  whether  it  is 
to  encourage 

of  sulfur  control 
technolc  gy  in  this  manner. 

Complia  nee  Supplement  Pool 

To  ad(  ress  concerns  about  credit 
supply  a  id  the  timeliness  of  the 
availabil  ity  of  credits,  and  as  a  way  of 
providin  g  additional  flexibility, 
particuh  rly  to  refiners  that  encounter 
unexpec  ;ed  problems  in  complying,  we 
are  cons  dering  the  concept  of  a 
govemm  ent-created  and  -operated 
compliai  ice  supplement  pool  for  the 
sulfur  A  5T  program.  Under  this 
concept,  the  government  would  create  a 
pool  of  additional  credits  that  could  be 
providec  to  refiners/importers.  This 
pool  wo»  lid  build  refiner  confidence 
that  a  su  )ply  of  credits  would  be 
available  in  the  market  and  that  credits 
could  in  "act  be  considered  as  part  of  the 
business  plan  for  2004-2005 
compliai  ce.  Credits  from  this  pool 
could  fin  t  be  made  available  in  the 
2000-201 II  time  frame  and  perhaps  in 
subseque  nt  years  and  could  only  be 
used  in  2  004-2005.  This  program  would 
supplera^  snt  the  2000-2003  early  credit 
approach  under  ABT. 

There  j  ire  a  number  of  issues  related 
to  implei  lenting  such  a  program.  The 
size  of  th  J  pool  potentially  available  for 
use  in  20  34  and  2005  would  be  a  critical 
issue.  A   arger  pool  would  lower  the 
chance  tl  at  a  refiner/importer  could  not 
get  credit  s,  but  would  reduce  the 
environn  ental  benefits  of  the  overall 
program.  Clear  rules  on  the  availability 
of  credits  would  need  to  be  established 
at  the  oui  set  so  that  refiners/importers 
could  ma  ce  correct  investment 
decisions.  In  addition,  EPA  would  not 
want  a  cc  mpliance  supplement  pool  to 
supplant  the  need  for  each  refiner  to 


make  aggressive  efforts  to  comply  in  the 
appropriate  time  or  for  a  pool  to  create 
a  disincentive  for  refiners  to  generate 
early  credits.  If  credits  from  early 
reductions  were  available  at  a 
reasonable  price,  EPA  would  prefer  that 
refiners/importers  purchase  such  credits 
rather  than  looking  to  a  compliance 
supplement  pool.  EPA  seeks  comment 
on  the  appropriate  size  of  a  compliance 
supplement  pool  in  light  of  these 
factors. 

The  conditions  under  which  a  refiner/ 
importer  would  be  eligible  for  credits 
are  important.  For  example,  the  pool 
could  be  made  available  only  to  refiners 
that  had  demonstrated  that  they  had 
made  a  good  faith  effort  to  comply  with 
the  2004  requirements,  but,  due  to 
circumstances  beyond  their  control 
could  not  do  so.  Providing  credits  to  a 
refiner  that  failed  to  make  good  faith 
efforts  to  procure  and  install  the 
technology  would  create  the  wrong 
incentives  and  could  be  unfair  to 
competitors  that  had  invested  resources 
to  comply. 

Options  for  distributing  credits  in  the 
pool  might  include  granting  credits  as 
rewards  to  those  that  generated  some 
early  reductions,  distribution  based 
primarily  or  solely  on  need,  equal 
distribution  to  all,  pro-rata  distribution 
based  on  volume,  making  credits 
available  at  a  fixed  price,  or  a  credit 
auction.  These  approaches  could  be 
considered  singly  or  in  combination. 
For  example,  the  majority  of  the 
compliance  supplement  pool  could  be 
distributed  based  on  need,  with  due 
consideration  of  the  effect  of  lack  of 
credits  on  gasoline  supply  in  a  given 
area.  In  this  case,  the  remaining  portion 
might  be  set  aside  and  auctioned  off  to 
provide  a  price  signal  and  a  certain 
source  of  credits. 

It  would  seem  that  any  such 
compliance  pool  should  be 
administered  by  the  government  or  its 
agent,  but  decisions  on  credit 
applications  would  include  a  public 
process.  As  part  of  our  deliberations  on 
this  concept  we  need  to  decide  whether 
credits  could  be  used  to  meet  the 
interim  corporate  pool  averages  (120/90 
ppm)  or  just  the  30  ppm  standard  or 
both.  Unlike  credits  generated  by 
refiners/importers  reducing  actual 
sulfur  levels,  any  credits  under  this 
program  would  expire  after  2005. 

Credits  from  the  compliance 
supplement  pool  would  be  government- 
created  and  not  derived  from  actual 
reductions  in  gasoline  sulfur.  If  credits 
from  the  compliance  supplement  pool 
were  distributed  at  little  or  no  cost  to 
the  receiver,  such  an  approach  might 
create  an  inequity  between  those  using 
credits  and  those  who  invested  in 


technology  to  reduce  sulfur.  As  a  means 
to  address  the  potential  environmental 
effects  of  these  govenmient  credits  and 
to  correct  financial  inequities  among 
refiners/importers,  we  seek  comment  on 
a  provision  that  would  require  those 
awarded  these  credits  from  the 
compliance  supplement  pool  to  repay 
them.  The  credits  to  be  used  for 
repayment  could  be  generated  internally 
in  2004-2006,  purchased  surplus  credits 
from  other  refiners/importers,  or  simply 
unused  credits  originally  distributed 
from  the  compliance  supplement  pool. 
These  credits  would  have  to  be  repaid 
by  the  expiration  of  the  period  to  close 
credit  balances  under  the  interim 
program  (2006,  taking  into  account  the 
one-year  credit  debt  carry-forward 
provision). 

If,  as  mentioned  above,  credits  were 
sold  at  a  fixed  price  or  auction,  several 
issues  would  arise.  Should  payment  be 
through  monetary  means?  If  so,  what  is 
EPA's  authority  to  engage  in  such 
monetary  transactions,  and  what  would 
be  done  with  any  proceeds?  There  is 
also  an  issue  with  regard  to  a 
requirement  to  both  buy  credits  for  cash 
and  then  also  repay  with  credits. 
Alternatively,  credits  could  be  allocated 
based  on  a  determination  that  a  refiner/ 
importer  needs  the  credits,  in 
conjunction  with  a  determination 
regarding  the  refiner's/importer's  ability 
and  willingness  to  repay  the  credits  to 
the  pool  in  the  future  at  a  rate  greater 
than  1:1.  A  credit  auction  could  be  held 
in  a  similar  way,  that  being  the 
willingness  of  the  bidder  to  repay  the 
credits  in  the  future  at  a  rate  greater 
than  1:1.  In  these  approaches,  a  refiner/ 
importer  seeking  credits  might  be 
willing  to  repay  them  at  a  rate  of  say 
1.2:1,  thus  essentially  offering  or 
bidding  a  20  percent  premium.  This 
could  be  done  as  a  one-time  premium  or 
perhaps  as  a  discount  at  the  time  the 
credits  are  issued  from  the  pools.  Under 
this  system  no  money  exchange  would 
be  required.  This  would  simplify  set-up 
of  the  compliance  supplement  pool, 
allow  refiners  to  conserve  capital  for 
purposes  of  capital  investment,  and 
create  an  environmental  return  for  the 
compliance  supplement  pool.  In 
addition,  it  would  result  in  credits  being 
provided  to  refiners/importers  that  need 
them,  and  that  are  expected  to  achieve 
additional  environmental  benefits  in  the 
future  by  generating  or  purchasing 
excess  credits. 

The  "reasonableness"  of  the  price  of 
credits  is  critical  to  any  approach 
requiring  repayment  from  those  entities 
using  these  credits.  We  request 
comment  and  suggestions  on  ways  to 
establish  reasonable  credit  prices.  For 
example,  as  an  upper  bound,  EPA  might 
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set  a  credit  price  based  on  information 
received  during  the  rulemaking  on  the 
cost  of  sulfur  removal  for  different 
technologies. 

EPA  also  seeks  comment  on  whether 
refiners/importers  that  used  credits  from 
the  compliance  supplement  pool  should 
be  excused  from  the  repayment  of  some 
or  all  of  the  credits  if  they  could 
demonstrate  that  it  was  not  feasible  for 
them  to  generate  credits  themselves  and 
insufficient  credits  were  available  at  a 
reasonable  price.  Finally,  EPA  seeks 
comment  on  how  to  ensure  that 
refiners/importers  that  used  credits  from 
the  compliance  supplement  pool  would 
in  fact  repay  those  credits.  One  option 
would  be  to  hold  such  refiners/ 
importers  liable  for  failure  to  meet  the 
sulfur  standards  over  the  averaging 
period  during  which  they  relied  on 
credits  fi'om  the  complieuice  supplement 
pool,  if  such  credits  were  not  repaid  in 
time.  EPA  seeks  comment  on  this 
option,  as  well  as  other  alternatives  that 
would  ensiu-e  that  compliance 
supplement  pool  credits  were  repaid. 

EPA  has  some  experience  with  the 
compliance  supplement  pool  approach 
as  part  of  the  NOx  SIP  Call  (ROTR) 
discussed  in  Section  III  above.  In  this 
process,  a  compliance  supplement  pool 
was  created  to  address  concerns  raised 
by  industry  about  how  the  requirements 
might  affect  the  reliability  of  the  supply 
of  electric  power.  The  size  of  the  NOx 
compliance  supplement  pool  was 
created  based  on  an  EPA  projection  of 
what  compliance  shortfalls  might  result 
if  problems  developed  in  implementing 
the  control  technology.  The  NOx  SIP 
Call  pool  may  be  allocated  through 
direct  distribution  beised  on  need  or  as 
a  reward  for  early  reductions. 

Allowance-Based  System 

In  the  context  of  gasoline  sulfur,  a 
traditional  allowance  program  would 
provide  more  confidence  in  the 
availability  of  "credits"  (surplus 
allowances)  by  creating  sulfur  budgets 
that  the  industry  (refiners  and 
importers)  would  be  required  to  meet 
diuing  the  2004-5  phase-in  and  perhaps 
beyond.  This  budget  would  be  created 
on  a  mass  basis  using  gasoline  volume 
and  the  applicable  regulatory  standard. 
This  budget  would  then  have  to  be 
allocated  to  individual  refiners  and 
importers.  If  an  individual  refinery  or 
importer  had  sulfur  levels  below  its 
allocation  this  would  create  surplus 
allowances  that  could  be  traded. 
Allowances  for  2004  and  later  would  be 
made  available  in  2001.  This  would 
facilitate  the  development  of  a  market  in 
allowances,  since  those  planning  to  beat 
the  requirements  for  2004/5  could 
market  their  allowances  early.  This 


could  significantly  contribute  to  the 
certainty  that  surplus  allowances  would 
be  available  in  time  for  consideration  by 
others  in  their  2004  business  planning. 

While  there  are  other  possibilities,  it 
would  seem  reasonable  to  allocate  the 
budgets  to  individual  refiners/importers 
in  the  2004  and  later  time  period  based 
upon  their  individual  percentages  of  the 
gasoline  market.  To  be  consistent  with 
other  aspects  of  this  proposal  this  could 
be  done  at  the  corporate  level  in  2004/ 
5  and  at  the  individual  refinery/ 
importer  level  in  2006  and  later. 

One  major  benefit  of  such  an 
approach  is  that  refiners/importers 
could  trade  part  or  all  of  their  2004  and 
later  allowances  for  future  use  vkithout 
EPA  involvement  and  those  purchasing 
these  allowances  could  do  so  early 
enough  to  allow  a  more  orderly  and 
reasoned  set  of  capital  investment 
decisions.  Also,  since  it  would  be 
allowances,  not  credits,  that  would  be 
traded,  the  seller  could  be  held  solely 
responsible  for  failure  to  meet  its  budget 
without  involving  the  buyer.  The 
trading  of  allowances  would  be 
relatively  unencumbered.  Allowances 
could  be  used  to  meet  the  budgets 
allocated  under  the  regulatory  standard. 

This  approach  would  provide 
increased  flexibility  and  certainty,  it  is 
not  clear  that  a  large  number  of  surplus 
allowances  would  be  created,  since 
surplus  allowances  would  only  exist 
relative  to  a  budget  based  on  the  30  ppm 
standard.  Obviously  the  number  of 
allowances  created  in  2004  and  2005 
could  be  increased  if  the  budget  were 
based  on  a  value  higher  than  the  30  ppm 
regulatory  standard,  but  this  would 
require  a  fundamental  change  in  overall 
program  design.  Alternatively,  the 
number  of  surplus  allowances  might  be 
increased  if  the  allowances  program 
were  started  earlier.  For  example, 
refiners/importers  could  be  allocated 
budgets  beginning  in  2001  based  on  the 
product  of  their  1997/1998  sulfur 
baselines  in  ppm  (with  appropriate 
adjustments  for  RFC  Phase  H)  and  their 
gasoline  volume.  Any  reductions  in  the 
average  sulfur  levels  or  volume  from  the 
baseline  level  during  that  2001-2003 
time  period  would  result  in  surplus 
allowances. 

While  the  idea  of  pre-2004  allowances 
has  merit,  it  requires  the  de  facto 
implementation  of  a  standard  before 
2004  (since  each  refiner's/importer's 
budget  would  in  effect  be  a  standard),  in 
order  to  establish  allowances.  And,  in 
contrast  to  the  ABT  program  where 
participation  is  voluntary  and  no 
requirements  exist  before  2004,  an 
allowance  system  would  require  refiners 
subject  to  the  allowance  program  to 
hold  sufficient  allowances  to  cover  their 


calculated  mass  emissions  starting  in 
2001. 

In  principle,  an  allowance  system 
could  be  designed  to  incorporate  all  of 
the  features  of  an  ABT  credit  system  as 
described  above.  We  are  interested  in 
comment  on  the  viability  of  such  an 
allowance  program  as  an  alternative  to 
the  traditional  ABT  program  and 
whether  such  a  program  would  have  to 
be  mandatory  for  all  refiners/importers 
in  order  to  be  effective.  For  example, 
could  we  structure  an  allowance 
program  such  that  the  refiner  opts  into 
if  it  intends  to  generate  or  use 
allowances  or  opts  out  of  if  it  does  not? 
We  are  also  interested  in  comment  on 
the  parameters  of  such  a  program, 
including  the  appropriate  budget  levels, 
methods  for  distributing  the  budgets  to 
refiners/importers,  and  whether 
allowances  could  be  used  to  meet  the 
corporate  pool  averages,  the  regulatory 
standard,  or  both.  As  with  the  ABT 
program,  we  would  like  to  hear  your 
views  on  the  years  over  which  such  a 
program  should  apply  (e.g.,  should  it 
start  in  2001?,  should  it  extend  beyond 
2005?).  as  well  as  the  other  regulatory 
requirements  that  should  apply  in  each 
year. 

We  also  request  comment  on  whether 
the  allowance  program  could  be 
established  as  a  supplement  to  the 
credit  program.  If  an  allowance  program 
is  implemented  along  with  a 
compliance  supplement  pool  and/ or 
early  ABT  we  are  interested  in 
comments  on  how  to  make  credits  fully 
exchangeable  among  the  programs.  We 
are  also  interested  in  comments  on  how 
the  programs  could/should  be 
integrated.  For  example,  could  we  let  a 
refiner/importer  generate  early  ABT 
credits  and  at  the  same  time  sell  2004- 
2005  allowances? 

Reserved  Credits 

EPA  is  also  aware  of  concerns 
regarding  whether  refiners  that  earned 
or  received  credits  would  make  them 
available  in  a  timely  manner  to  those 
that  needed  them,  particularly  to  small- 
to  mid-sized  refiners/importers.  If  an 
adequate  number  of  credits  were  not 
available  in  a  timely  manner  and  for  a 
reasonable  price,  small-  to  mid-size 
refiners  would  have  no  choice  but  to 
piu-sue  near  term  capital  investment  to 
comply  in  2004.  This  might  be  the 
appropriate  course  for  many  of  these 
refineries,  but  we  do  not  think  it  is 
appropriate  for  them  to  be  precluded 
from  the  same  flexibiUty  as  larger 
refineries. 

We  are  seeking  comment  on  whether 
we  should  require  that  a  set  percentage 
(e.g.,  1015%)  of  all  credits  generated  in 
early  ABT  (2000-2003),  awarded 
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througl  the  compHance  supplement 
pool,  01  earned  through  the  allowance- 
based  approach  either  must  be  retired  or 
offered  for  trade  outside  of  the  refining 
compar  y  that  originally  generated  or 
was  gralited  them.  Under  such  a 
provision,  refiners/importers  would  be 
require!  1  to  set  aside  a  percentage  of 
credits/  dlowances  they  generate,  but 
could  c  loose  whether  to  retire  them  or 
offer  th(  im  for  sale  at  a  fair  market  price 
to  anotl  er  refiner/importer.  Regardless 
of  whic  1  option  the  refiner/importer 
chose,  t  le  results  would  be  beneficial — 
the  envi  ronment  would  benefit  if  credits 
are  retir  jd,  and  credit  availability  would 
improve  if  the  refiner  chose  to  sell 
credits.  We  are  also  interested  in  your 
views  ai  to  how  this  objective  might  be 
accomp  ished. 

EPA  a  so  asks  comment  on  the 
disposit  on  of  credits  that  were  put  up 
for  trade  one  or  more  times  during  the 
period  2  D04-2006  but  did  not  sell 
during  t  lat  period.  This  could  be  the 
case  if  a  credit  owner  offered  credits  for 
sale  at  a  price  in  excess  of  fair  market 
value  an  d  thus  they  were  not  purchased 
by  anotl  er  party  or  if  credit  supply 
significantly  exceed  demand.  In  this 
kind  of  situation,  should  the  credits  be 
retired  o  r  revert  to  the  generator  at  a  full 
or  reduc  jd  rate  (e.g.,  50%)  for  future  use 
in  comp  iance  determinations?  We 
request  c  omment  on  whether  such  a 
provisioi  i  for  reserved  credits  would  be 
needed  \  y  small-  to  mid-sized  refiners 
and  whe  her  the  reservation  of  10-15 
percent  c  if  credits  would  be  sufficient  to 
address  I  he  concerns.  We  also  seek 
commen  on  whether  such  a  pool 
should  b  3  supplemented  by  the 
govemm  ;nt  through  an  auction  to 
ensure  ti  at  the  pool  size  is  adequate  and 
whether  iuch  a  pool  could  be  useful  in 
helping  tp  establish  a  market  price  for 
company!  owned  credits. 

b.  Refinery  Air  Pollution  Permitting 
Requirea  ents.  As  discussed  previously 
in  this  document,  this  proposed 
program  vould  result  in  significant 
emission  reductions  fi-om  reducing 
sidfur  in  >asoUne  nationally,  through 
the  emission  reductions  from  the 
current  fl  Bet  of  vehicles  and  ensuring 
the  effica  :y  of  new  technologies  in 
future  vel  licles.  In  order  to  achieve  this 
environni  ental  benefit  as  soon  as 
possible,  we  want  to  be  sure  the  public 
is  aware  (  f  the  full  range  of  available 
methods  or  expediting  permits  required 
for  refine!  j  process  changes  to  reduce 
gasoline  i  ulfur.  Expedited  permitting 
also  will  acilitate  refiners'  ability  to 


generate  <  ulfur  credits,  under  today's 


proposed 


Trading  program,  described  in  the 


previous  i  section 


sulfur  Averaging,  Banking  and 


There  are  two  key  Clean  Air  Act 
permitting  programs  that  refiners  must 
comply  with  when  making  changes  at 
their  existing  facilities  to  implement 
gasoline  sulfur  control — the  New  Source 
Review  (NSR)  program  and  the  Title  V 
operating  permit  program.  Typically, 
both  of  these  programs  are  administered 
by  state/local  permitting  agencies,  with 
EPA  oversight.  While  the  basic 
requirements  of  these  programs  are 
dictated  by  the  Clean  Air  Act  and  EPA 
regulations,  the  specific  requirements  of 
each  state/local  permitting  program  may 
vary. 

We  recognize  that  compliance  with 
these  air  permitting  requirements  is  an 
integral  component  in  any  plan  to 
implement  the  gasoline  sulfur  control 
program  under  the  schedule  proposed 
today.  To  help  refiners  meet  the  permit 
requirements,  below  we  discuss  the 
possible  mechanisms  to  address  the 
substantive  requirements  of  the  major 
NSR  and  Title  V  progreims,  including 
possible  opportimities  to  streamline  and 
expedite  the  processing  of  permit 
applications.  Finally,  we  conclude  this 
section  by  discussing  possible  tools  that 
we  are  ciurently  testing  in  the 
experimental  Pollution  Prevention  in 
Permitting  Program  (P4).  which 
promotes  permit  streeunlining  and 
flexibility  for  Title  V  operating  permits, 
along  with  increased  pollution 
prevention  activities.  We  encourage 
commenters  to  provide  suggestions  for 
additional  opportunities  to  streamline 
the  permitting  process  to  accommodate 
the  implementation  of  the  proposed 
gasoline  desulfurization  requirements 
for  the  refining  industry  sector. 

The  American  Petroleum  Institute 
(API)  has  sent  a  letter  to  EPA  outlining 
its  concerns  about  the  potential  impact 
of  various  permitting  requirements  on 
the  industry's  ability  to  meet  future 
gasoline  sulfur  standards,  as  well  as 
their  suggested  options  for  permit 
streamlining.'''*  This  letter  is  included  in 
the  docket  for  this  rulemaking.  We  are 
aware  that  individual  refineries  are  in 
different  situations  regarding  the 
modification  to  current  operation  that 
would  be  needed  to  meet  the  proposed 
sulfur  standard  and  the  regulatory 
requirements  applicable  to  those 
modifications.  Based  on  the  limited 
information  available  at  present,  some 
refineries  may  not  increase  emissions 
significantly,  and  others  may  find  it 
most  economical  to  make  on-site 
emission  reductions  at  the  plant  to 
avoid  emission  increases.  Accordingly, 

«  Letter  from  William  F.  O'Keefe,  Executive  Vice 
President,  American  Petroleum  Institute,  to  Bruce 
Jordan,  U.S.  EPA,  Office  of  Air  Quality  Planning 
and  Standards,  dated  February  12, 1999  (Docket 
item  nG-304). 


we  request  comment  on  the  extent  to 
which  the  various  mechanisms  to 
streamline  the  permitting  process 
discussed  in  this  section  are  in  fact 
needed  or  useful.  We  request  that 
commenters  supporting  such 
streamlining  describe  the  specific 
refiner  situations  in  which  they  believe 
streamlining  is  needed,  and  encourage 
them  to  provide  any  suggestions  for 
additional  opportunities  to  streamline 
the  permit  process  to  expedite 
refineries'  preparation  to  meet  the 
proposed  sulfur  standards, 
i.  New  Source  Review  Program. 
The  New  Source  Review  (NSR) 
program,''''  as  it  applies  to  existing  major 
sources  of  air  pollution,  requires  that  a 
preconstruction  permit  be  issued  before 
a  source  begins  construction  of  any 
project  that  would  result  in  a  significant 
net  emissions  increase.  With  respect  to 
NSR.  we  anticipate  that  refineries  will 
fall  into  one  of  two  categories  if  the 
proposed  sulfur  standards  are 
implemented.  The  first  category  consists 
of  those  refineries  that  would  be  able  to 
avoid  major  NSR  by  demonstrating  that 
the  physical  and  operational  changes 
needed  to  reduce  gasoline  sulfur  do  not 
result  in  a  net  emission  increase  of  the 
quantity  that  would  require  a  major  NSR 
permit.  Major  NSR  would  not  apply 
where:  (1)  The  proposed  changes  would 
not  result  in  an  emissions  increase  at 
the  refinery;  (2)  the  increase  is.  in  and 
of  itself,  less  than  "significant"  ^6;  or  (3) 
the  refinery  "nets"  the  project  out  of 
review.  In  most  cases,  even  where  a 
refinery  change  to  accommodate  the 
production  of  lower  sulfur  gasoline  does 
not  trigger  the  major  source  NSR 
program,  the  project  still  will  be  subject 
to  a  state's  general,  or  "minor,"  NSR 
program.'^  The  second  category  consists 
of  those  refineries  that  would 
experience  a  significant  net  emissions 
increase  as  a  result  of  process  changes 
necessary  to  accommodate  gasoline 
sulfur  control  and,  therefore,  will  trigger 
major  NSR  applicability  and  the 
attendant  permit  process  (e.g.. 
nonattainment  NSR  or  Prevention  of 
Significant  Deterioration).  Accordingly, 
such  facilities  must  obtain  a  major 
source  preconstruction  permit  prior  to 
making  these  process  changes. 

As  described  previously  in  today's 
document,  there  are  several  types  of 
process  changes  refineries  could  make 
to  meet  the  proposed  gasoUne  sulfur 


"See  40  CFR  51.165.  40  CFR  51.166,  40  CFR 
52.21,  42  U.S.C.  7475,  and  42  U.S.C.  7503. 

'«EPA's  and  state/local  regulations  for  major  NSR 
define  "significance"  levels  for  various  pollutants. 

"  This  permitting  program  applies  to  the 
construction  or  modification  of  any  stationary 
source.  See  40  CFR  51.160  and  42  U.S.C. 
7410(a)(2)(C). 
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levels.  Traditional  sulfur  removal 
technologies  include  installing  a 
hydrocracker  upstream,  or  a 
hydrotreater  upstream  or  downstream, 
of  the  fluidized  catalytic  cracker  (FCC) 
unit,  the  unit  that  produces  the  largest 
fraction  of  gasoline.  There  also  are 
improved  desulfurization  technologies, 
CDHydro  and  CDHDS  (hcensed  by  the 
company  CDTECH).  and  OCTGAIN  220 
(licensed  by  Mobil  Oil).  These 
technologies  use  conventional  refining 
processes  combined  in  new  ways,  with 
either  improved  catalysts  or  other 
design  changes  to  maximize  gasoline 
desulfurization  effectiveness  with 
minimal  negative  effects,  such  as  octane 
loss.  To  different  degrees,  all  these 
technologies  involve  the  use  of  a 
furnace  and,  thus,  have  the  potential  to 
increase  pollutants  associated  with 
combustion,  such  as  NOx,  VOCs,  PM, 
CO,  and  SO2.  The  addition  of  these 
technologies  also  could  result  in 
equipment  leaks  of  petroleum 
compounds,  which  could  increase 
emissions  of  VOCs  and  other  pollutants. 
It  also  is  possible  that  the  increased 
removal  of  sulfur  from  the  gasoline 
stream  might  require  increased  capacity 
of  a  number  of  refinery  processes,  such 
as  the  sulfur  recovery  unit  (SRU),  which 
converts  hydrogen  sulfide  into 
elemental  sulfur  and  is  associated  with 
SO2  emissions.  The  emission  increase 
associated  with  a  desulfurization  project 
will  vary  from  refinery  to  refinery, 
depending  on  a  number  of  source- 
specific  factors,  such  as  the  specific 
refinery  configuration,  choice  of 
desulfurization  technology,  amoujit  of 
gasoline  production,  and  type  of  fuel 
used  to  fire  the  furnace. 

While  we  do  not  have  sufficient 
information  at  this  time  to  estimate  the 
number  of  refineries  nationwide  that 
will  trigger  major  NSR,  we  believe  it 
could  be  substantial,  given  that  over  100 
refineries  in  the  country  would  be 
required  to  make  desulfurization 
process  changes  under  today's  proposal. 
Estimates  from  one  vendor  indicate  that 
its  desulfurization  process  could  result 
in  emission  increases  that  are 
considered  "significant"  in  severe  ozone 
nonattairmient  areas  (i.e.,  greater  than 
25  tons/year  of  NOx  and  VOC),  which 
would  trigger  major  source 
nonattaimnent  NSR  review.  Since  the 
significance  threshold  generally  is  lower 
in  certain  nonattainment  areas  (i.e., 
those  nonattainment  areas  classified  as 
serious  and  above  for  ozone),  refineries 
located  in  those  nonattainment  areas 
may  be  the  most  likely  to  trigger  major 
NSR  review.  There  are  many  refineries 
located  in  ozone  nonattainment  areas 
(e.g.,  parts  of  the  Gulf  Coast). 


NSR  Applicability  Principles 

A  refiner's  ability  to  avoid  triggering 
major  NSR  by  keeping  emission 
increases  below  the  major  NSR 
applicability  cutoffs  will  depend 
primarily  on  the  case-by-case 
circumstances  of  each  refinery. 
Nevertheless,  numerous  means  by 
which  a  source  can  otherwise  legally 
avoid  major  NSR  permitting  are 
available  to  all  refineries  for 
consideration  and  possible  use.  In 
addition,  as  discussed  below,  the 
Agency  is  prepared  to  work  with 
refineries  to  explore  the  use  of  certain 
NSR  applicability  mechanisms  (i.e., 
plant  wide  applicability  limits  or 
"PALs"),  where  appropriate. 

To  the  extent  needed,  we  intend  to 
work  with  state/local  permitting 
authorities  to  provide  assistance  with 
the  proper  application  of  the  NSR  rules 
on  an  expedited  basis  for  permits 
involving  refinery  desulfurization 
projects.  We  want  to  ensure  that 
applicability  decisions  are  made  at  the 
earliest  possible  opportunity  and 
consider  the  full  spectrum  of  options 
available  so  that  a  refiner  can  adjust,  or 
possibly  reconfigiure,  planned 
desulfurization  projects  so  as  to  prevent 
significant  emission  increases  and 
thereby  avoid  major  NSR  within  the 
framework  of  the  ciu-rent  regulations.  In 
addition,  timely  applicability  decisions 
will  provide  added  certainty  as  to  the 
applicable  NSR  requirements  and, 
where  a  major  NSR  permit  is  needed, 
how  to  best  to  expedite  the  issuance  of 
a  permit. 

Depending  on  the  nature  of  the 
physical  or  operational  changes 
necessary  to  accommodate 
desulfurization  projects,  the  NSR 
applicability  process  for  major 
modifications  can  be  a  complex  and 
time  consuming  exercise.  The  NSR 
regulatory  provisions  require  that  a 
proposed  physical  change  result  in  a 
significant  net  emissions  increase  in 
order  for  the  change  to  be  considered  a 
modification  and  therefore  subject  to 
NSR.  We  expect  that  there  likely  will  be 
questions  regarding  which,  and  how, 
existing  emission  units  are  affected  by 
the  change,  including  how  to  calculate 
the  magnitude  of  the  emissions  change 
for  major  NSR  applicability  purposes. 
We  are  committed  to  working  with 
refiners  and  state/local  air  pollution 
control  agencies  to  clarify  and  ensure 
that,  in  applicability  analyses  for 
gasoline  desulfurization  projects,  only 
those  emissions  increases  resulting  from 
the  physical  or  operational  changes 
necessary'  to  comply  with  gasoline 
desulfurization  requirements  are 
included  in  the  applicability  analysis. 


In  doing  an  applicability  analysis  for 
major  NSR,  refineries  should  analyze 
their  past,  current,  and  future  operations 
and  emissions  to  determine  whether  it 
is  possible  to  avoid  major  NSR  based 
upon  their  facility-specific 
circumstances,  including  the  use  of 
previous  emission  reductions  at  the 
facility  to  "net"  out  of  NSR.  Similarly, 
sources  might  avoid  NSR  by  using 
Plantwide  Applicability  Limits  (PALs) 
to  cap  emissions.  Emissions  netting  is  a 
term  that  refers  to  the  process  of 
considering  certain  previous  and 
prospective  emission  changes  at  an 
existing  major  source  to  determine  if  a 
net  emissions  increase  will  result  from 
the  proposed  new  project.  Where  the 
sum  total  of  creditable  increases  and 
decreases  across  the  refinery  is  less  than 
significant,  major  NSR  would  not  apply. 
In  addition,  if  the  proposed  emissions 
increase  from  a  proposed  project  (in  this 
case,  a  project  undertaken  to  reduce 
gasoline  sulfur  levels)  is  by  itself, 
without  considering  any  decreases,  less 
than  significant,  major  NSR  would  also 
not  apply. 

PALs  may  provide  another 
opportunity  for  refineries  to  avoid 
triggering  major  NSR  applicability.  The 
voluntary,  source-specific  PAL  is  a 
straightforward,  flexible  approach  to 
determine  whether  changes  at  an 
existing  major  source  of  air  pollution 
result  in  a  significant  net  emissions 
increase.  By  restricting  (or  "capping")  a 
facilit>''s  emissions  to  a  level 
representative  of  current  actual 
emissions,  a  PAL  allows  a  source  to 
change  operations  and  equipment 
without  having  to  undergo  major  NSR 
permitting.  For  example,  as  long  as 
refinery  activities  do  not  result  in 
emissions  above  the  PAL  cap  level,  the 
refinery  would  not  be  subject  to  major 
NSR,  regardless  of  the  nature  of  the 
activity.  Under  a  PAL,  instead  of  a  case- 
by-case  assessment  of  whether  a 
proposed  change  is  subject  to  or 
excluded  from  major  NSR,  the  refinery 
manager  knows  that  as  long  as  the 
refinery  stays  within  its  emissions  cap, 
major  NSR  will  not  be  triggered. 
Production  units  may  be  started  and 
stopped,  production  lines  reconfigiired, 
and  products  changed  and  revamped 
without  delay  from  major  NSR 
permitting. 

Because  of  these  advantages,  the 
Agency  previously  has  proposed  to 
incorporate  PALs  in  all  of  its  NSR 
regulations  (see  61  FR  38250.  38264, 
July  23.  1996),  and  has  worked  with 
state  permitting  authorities  to  develop 
PALs  for  individual  sources.  Likewise, 
the  Agency  is  committed  to  exploring 
the  propriety  of  authorizing  PALs  for 
refineries  subject  to  the  final  gasoline 
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We  ait  further  committed  to 

_  with  affected  refineries 
a  PAL  might  be  a  valuable  tool 

a  number  of  other  Clean 
equirements.  For  instance, 
_  on  the  relevant  state  rules,  a 
could  include  terms  that  allow 
(  hanges  to  be  made  without 
minor  NSR.  It  is  our 
that,  in  the  cases  where 
been  applied,  both  industry 
f  Dilution  regulators  have 

from  the  regulatory  certainty 
ilicity  a  PAL  provides.  The  use 
can  enhance  a  refinery's  ability 
jppropriately  designated 
quickly,  without  having  to 
a  baseline  for  each 
determine  the 
ous  increases  and 
and  engage  in  other  time- 
netting  procedures  required 
major  NSR  program  on  a  case- 
1  asis.  A  PAL  also  can  encourage 
to  reduce  emissions  voluntarily 
pollution  prevention  or  other 
reduction  efforts),  so  that  it 
room  for  growth  (under 
to  accommodate  increased 
from  future  process  changes. 


Approac  ies  to  Expedite  the  Processing 
of  NSR  F  ermit  Applications 

Notwil|hstarding  the  availability  of 
the  majoj  NSR  applicability  principles 
and  mec  lanisms  discussed  above,  we 
anticipat }  that  it  will  not  be  possible  for 
all  refine  ries  subject  to  the  gasoline 
desulfurization  requirements  to  prevent 
significai  it  emission  increases  and  avoid 
major  NS  R.  Additionally,  even  those 
facilities  that  are  able  to  avoid  major 
NSR  like  y  will  be  required  to  obtain  a 
state  min  ar  NSR  permit.  For  facilities 
subject  t(  major  NSR,  the  timing  of 
permit  is  iuance  could  vary  depending 
on  many  factors,  including  the 
complex!  ty  of  process  changes,  the  type 
of  permit  required,  air  quality  impact, 
control  technology  reviews,  and  the 
state's  ovarall  permit  workload.  It  is  not 
uncommi  )n  for  issuance  of  a  major 
source  pr  econstruction  permit  to  take 
six  to  12  nonths  from  the  receipt  of  a 
source's  (  omplete  permit  application.  In 
addition,  determining  the  applicable 
permittin  i  requirements  for  refineries  is 
often  con  plex.  due  to  the  wide  array  of 
emission  points  and  processes. 

To  hell  expedite  the  NSR  permitting 
process.  \  ve  suggest  the  following 


streamlining  approaches.  Since  state/ 
local  governments  typically  are  the  lead 
permitting  agencies,  we  will  work 
closely  with  them  on  any  of  these 
efforts.  We  solicit  comments  on  the 
efficacy  of  these  approaches  and 
opportunities  for  additional 
streamlining.  We  are  peirticularly 
interested  in  understanding  whether 
these  permit  streamlining  approaches 
could  enable  refineries  to  begin 
voluntarily  producing  lower-sulfur 
gasoline  earlier  than  the  compliance 
dates  proposed  today,  so  that  the 
environmental  benefits  may  be  realized 
sooner  than  2004  and  ABT  credits  (see 
previous  Section)  could  be  generated. 
•  Federal  guidance  on  streamlining 
certain  major  NSR  permitting 
requirements,  such  as  control 
technology  and  compliance  parameters. 
Although  the  major  NSR  permit  is  a 
case-  and  source-specific  evaluation,  we 
could  provide  guidance  on  certain 
aspects  of  refinery  projects  designed  to 
reduce  fuel  sulfur  that  share  a  common 
requirement  or  circumstance.  For 
example,  for  refinery  projects  permitted 
in  the  same  time  frame,  the  Lowest 
Achievable  Emission  Rate  (LAER) 
requirement  should  be  the  same  for 
identical  emissions  units  regardless  of 
the  location  of  the  individual  refinery. 
In  this  case,  we  could  define  for  the 
industry  what  emissions  levels  would 
be  expected  to  meet  LAER  and  provide 
model  permit  conditions,  including 
appropriate  monitoring,  record  keeping, 
and  reporting.  Although  Best  Available 
Control  Technology  (BACT) 
determinations  require  case-by-case 
considerations,  we  also  could  issue 
guidance  setting  out  a  level  of  emissions 
that,  in  our  view,  satisfies  BACT  for  the 
class  or  category  of  emission  imits 
associated  with  refinery  desulfurization. 
We  expect  that  providing  BACT  and 
LAER  guidance  would  help  to  expedite 
major  source  permitting  and  add  more 
certainty  to  the  permit  process. 
Consequently,  for  any  applications 
processed  within  a  discrete  time  frame, 
a  presumptive  federal  LAER  and/or 
BACT  could  be  established. 

•  Availability  of  offsets.  The  major 
NSR  permitting  provisions  require  that 
a  significant  emissions  increase  of 
nonattainment  pollutants  must  be  offset 
by  emission  reductions  from  other 
sources.  We  solicit  comment  on  the 
need  for  offsets  by  refineries  making 
modifications  to  meet  the  proposed 
sulfur  standards,  and  the  expected  size 
or  volume  of  any  offsets  that  may  be 
necessary.  In  addition,  to  the  extent 
offsets  may  be  useful  or  necessary,  EPA 
requests  comment  on  whether  on-site 
emissions  reductions  at  the  refinery 
could  be  used  to  avoid  the  expected 


emissions  increases  that  would 
otherwise  occur.  We  will  work  with 
refiners  and  state/local  air  pollution 
control  agencies  to  explore  options  and 
possible  new  approaches  that  would 
help  ensure  the  availability  of  offsets. 
For  example,  it  may  be  possible  to 
establish  pre-funded  offset  pools, 
designed  specifically  for  offsetting 
emissions  increases  resulting  from 
gasoline  desulfurization  projects.  We 
believe  that  the  establishment  of 
preapproved  offset  banks  or  pools  could 
greatly  expedite  permitting  in 
nonattainment  areas. 

To  help  give  certainty  that  offsets  will 
be  available,  we  seek  comment  on  how 
and  whether  emission  reductions 
resulting  from  vehicles  operated  on  low 
sulfur  gasoline  could  be  used  as  offsets 
by  refineries  implementing  gasoline 
sulfur  controls.  For  example,  it  may  be 
possible  for  a  state,  within  a  given 
nonattainment  area,  to  set  aside  a 
portion  of  the  emission  reductions 
expected  from  vehicles  operating  on  low 
sulfur  gasoline  and  dedicate  those 
reductions  for  use  as  offsets  by 
refineries.  These  offsets  would  have  to 
meet  all  the  criteria  currently 
established  for  being  creditable,  and 
could  not  be  "double-counted"  by  the 
state  for  other  SIP  planning  purposes. 
We  request  comment  on  the  ability  of 
emission  reductions  from  the  use  of  low 
sulfur  gasoline  to  meet  the  Clean  Air 
Act's  criteria  for  creditable  offsets  for 
NSR  purposes.  Since  securing  offsets 
can  be  a  significant  challenge  to  sources 
undergoing  major  NSR  permitting  in 
nonattainment  areas,  we  believe  this 
approach  could  substantially  speed  up, 
and  add  certainty  to,  the  permitting 
process.  We  believe  this  approach  is 
worth  evaluating,  given  the  enormous 
emission  reductions  resulting  from  the 
use  of  low  sulfur  gasoline,  and  given 
that  some  refineries  will  trigger  major 
NSR  solely  as  a  result  of  the  process 
changes  needed  to  produce  this  new 
gasoline.  Finally,  EPA  seeks  conunent 
on  whether  providing  the  ability  to  use 
the  emissions  reductions  resulting  from 
the  use  of  low  sulfur  gasoline  in 
vehicles  as  offsets  for  refineries 
producing  low  sulfur  gasoline  can  be 
limited  to  this  specific  situation. 
Specifically,  EPA  requests  comment  on 
the  concern  that  providing  this  option  to 
refineries  would  allow  the  use  of  such 
emissions  reductions  as  offsets  for  other 
stationary  sources. 

As  discussed  above,  we  believe  that 
refineries  in  ozone  nonattainment  areas 
could  be  the  most  likely  to  trigger  major 
NSR  review,  based  on  net  emission 
increases  of  NOx  and/or  VOCs.  The 
proposed  Tier  2/gasoline  sulfur  control 
program  is  expected  to  result  in  over 
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500,000  tons  of  NOx  reductions  £ind 
over  100,000  tons  of  VOC  reductions 
nationwide  in  2004  (the  first  year  of 
implementation),  as  well  as  substantial 
reductions  in  particulate  matter  and 
sulfur  dioxide,  as  described  elsewhere 
in  this  document  and  the  draft 
Regulatory  Impact  Analysis.'*  In  a  given 
nonattainment  area,  the  program  could 
result  in  hundreds  to  thousands  of  tons 
of  NOx  and  VOC  reductions,  depending 
on  the  inventory  of  cars  and  light-trucks 
in  the  area.  For  example,  for  the  New 
York  metropolitan  area,  EPA  projects 
NOx  emission  reductions  of  7,344  tons 
and  VOC  emission  reductions  of  1,285 
tons  in  2004  resulting  from  the 
proposed  Tier  2/gasoline  sulfur  control 
program. '"^  We  anticipate  that  only  a 
small  fraction  of  these  total  emission 
reductions  in  a  given  area  would  be 
needed  for  use  as  offsets  for  refineries 
implementing  gasoline  sulfur  control 
projects. 

•  Model  permits  and  permit 
applications.  It  may  be  possible  to 
develop  an  individual,  or  series  of, 
model  permits  or  permit  applications 
for  gasoline  desulfurization  projects. 
Rather  than  each  individual  refinery 
having  to  develop  its  own  permit 
application  from  scratch,  a  generic 
permit  application  form  could  be 
developed  to  address  common  issues. 
To  file  a  major  source  application,  a 
refinery  would  only  need  to  fill  in  the 
blanks  as  they  may  relate  to  case- 
specific  assessments,  such  as  air  quality 
impacts.  Similarly,  a  model  permit 
could  contain  all  necessary  compliance 
measures  avoiding  the  time  spent  in 
developing  individual  permit 
conditions.  Model  permits  or  permit 
applications  would  serve  as  templates, 
thereby  eliminating  much  of  the  time 
and  uncertainty  associated  with 
processing  each  application. 

•  EPA  refinery  pennitting  teams.  We 
could  establish  a  team  of  experts  to  be 
available  as  a  resource,  as  needed,  to 
refineries  and  state/local  agencies  to 
troubleshoot  permitting  issues  that  may 
develop  with  individual  applications. 
The  team  could  be  made  up  of  EPA 
permitting  experts  empowered  to  make 
decisions  and  resolve  issues  quickly. 

In  addition  to  the  above  opportunities 
to  streamline  the  permitting  process,  we 
encourage  states  to  process  a  refinery's 


'*''  Although  these  emission  reduction  estimates 
are  for  the  combined  Tier  2  emission  standards/ 
gasoline  sulhir  control  program,  in  2004,  nearly  all 
these  emission  reductions  would  be  attributed 
solely  to  vehicles  fueled  by  low  sulfur  gasoline, 
since  vehicles  meeting  the  Tier  2  emission 
standards  would  comprise  only  a  small  fraction  of 
the  vehicle  fleet. 

^''  See  draft  Regulatory  Impact  Analysis,  Chapter 

m. 


request  to  implement  changes  at  a 
facility  to  meet  gasoline  desulfurization 
requirements  as  a  priority  and  on  an 
"expedited  basis.  Priority  treatment,  in 
combination  with  the  above 
opportunities  to  streamline  the  process, 
would  ensure  tliat  permit  applications 
associated  with  gasoline  desulfurization 
changes  are  processed  as  expeditiously 
as  possible.  Given  the  enormous 
environmental  benefits  that  we  estimate 
would  be  achieved  as  a  result  of  the 
proposed  gasoline  sulfur  control 
requirements,  we  believe  such 
expedited  and  special  processing  is 
appropriate. 

ii.  Title  V  Operating  Permit  Program. 

We  recognize  that  the  changes  to  be 
made  by  refiners  to  implement  gasoline 
sulfur  controls  typically  would  involve 
not  only  NSR  preconstruction 
permitting  requirements  but  also  those 
of  the  title  V  operating  permit  program. 
Title  V  requires  owners  or  operators  of 
"major"  and  certain  other  sources  to 
obtain  an  operating  permit — a  document 
that  identifies  all  emissions  units,  their 
applicable  requirements  as  developed  in 
accordance  with  the  Clean  Air  Act.  and 
monitoring  and  other  permit  conditions 
to  provide  a  reasonable  assurance  of 
compliance  with  each  of  the  applicable 
requirements  on  an  ongoing  basis.  Most 
of  the  refiners  likely  are  "major"  sources 
subject  to  title  V,  due  to  their  plant-wide 
level  of  emissions.  As  with  other 
process  changes,  prior  to  implementing 
gasoline  sulfur  controls,  refiners  would 
need  to  work  with  their  state,  local,  or 
tribal  permitting  agency  to  determine 
what  requirements  apply  and  what 
changes  might  be  required  to  the 
source's  title  V  permit  application  or 
permit  (if  one  has  been  issued). 

A  critical  element  of  any  successful 
title  V  permitting  strategy  to  accomplish 
the  oecessary  desulfurization  is  how 
best  to  integrate  the  procedural  and 
substantive  requirements  of  the  title  V 
and  NSR  permit  programs.  We  believe 
the  title  V  permitting  process  provides 
an  excellent  opportunity  to  accomplish 
this  integration  and  to  impart  greater 
certainty  into  the  ultimate  approvability 
of  a  gasoline  desulfurization  project 
under  both  permit  programs.  Depending 
on  a  specific  permitting  authority's 
program  and  when  the  desulfurization 
activity  would  occur  relative  to  the 
issuance  of  the  refinery's  initial  title  V 
permit,  the  NSR  preconstruction  permit 
and  the  title  V  permit  processes  might 
be  done  in  parallel  or  in  sequence. 

Where  the  title  V  permit  is  issued 
before  the  desulfurization  activity 
commences,  this  permit  must  be 
updated  before  operation  of  the  changes 
that  would  also  be  subject  to  NSR.  In 
this  case,  we  suggest  that  the 


preconstruction  permit  review  process, 
managed  by  the  permitting  authority,  be 
merged  with  the  title  V  permit  revision 
process  so  as  to  satisfy  the  procedural 
safeguards  and  the  same  substantive 
requirements  of  the  NSR  and  Utle  V 
programs  at  the  same  time.*^^  If  this  is 
done,  the  title  V  permit  may  be 
administratively  amended  to 
incorporate  the  contents  of  the  NSR 
permit  prior  to  operation  of  the 
desulfurization  process  changes.  Where 
the  appropriate  NSR  action  (major  or 
minor)  approving  the  desulfurization 
changes  precedes  the  issuance  of  a 
source's  initial  title  V  permit,  the 
applicable  NSR  process  can  still  be 
"enhanced"  to  address  title  V 
obligations.  Here,  in  order  to  determine 
approvability  under  both  title  V  and 
NSR,  the  permitting  authority  can  issue 
a  separate  title  V  permit  specifically  for 
the  desulfurization  project  in  advance  of 
the  title  V  permit  that  will  be  issued 
subsequently  for  the  rest  of  the  site. 
Finally,  if  issuance  of  the  title  V  permit 
issuance  for  the  entire  source  would 
precede  the  NSR  construction, 
depending  on  several  factors,  the 
permitting  authority  could  conduct 
simultaneous  permit  processes  to 
accomplish  preconstruction  approval  of 
the  desulfurization  project  and  title  V 
approval  for  the  operation  of  the  project 
in  conjunction  with  the  entire  refinery 
source. 

Beyond  synchronizing  when  the  two 
permit  programs  would  be 
implemented,  we  recommend  that 
permitting  authorities  take  approaches 
in  the  substantive  permitting  of  the 
desulfurization  projects  that  will  both 
assure  compliance  with  all  applicable 
air  requirements  and  result  in  a  more 
flexible  and  efficient  permit  design.  We 
encourage  that  the  approaches  in  the 


•^The  concept  of  a  merged  NSR/title  V  process 
refers  to  the  combination  of  the  title  V  review 
process  with  any  otherwise  applicable  state 
preconstruction  review  process,  where  such  process 
satisfies  the  procedural  requirements  of  the  title  V's 
permit  revision,  permit  review,  and  public 
participation  provisions.  Example  state  review 
processes  that  may  be  eligible  for  merger  include, 
but  are  not  limited  to.  preconstruction  review  of 
major  or  minor  NSR,  source-specialized  State 
Implementation  Plan  revisions,  and  procedures 
implementing  section  112(g)  of  the  Clean  Air  Act. 
Under  a  merged  process,  activities  are  only 
presented  in  a  public  forum  once,  rather  >han  in 
sequence,  to  avoid  duplication  of  process.  Upon 
completion  of  the  merged  process,  a  successful 
project  would  have  met  all  federal  permitting 
requirements,  including  review  by  the  public,  EPA 
and  affected  States,  and  opportunities  for  EPA 
objection  and  public  petition,  and  can  implement 
both  processes  without  delay.  Qualifying  activities 
that  have  received  preconstruction  review  permits 
meeting  the  requirements  of  40  CFR  70.7(d)(1)(v) 
may  be  incorporated  into  title  V  permits  as 
administrative  permit  amendments. 
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title  V  '  White  Papers"*'  be  considered 
to  focu!  both  the  content  of  title  V 
applica  :ions  and  permits.  In  particular, 
we  recc  mmend  that  permitting 
authori  ies  and  owners  or  operators  of 
refineri  3S  consider  the  "streamlining"  of 
multipls  applicable  requirements 
applyin  g  to  the  same  project.  Under  the 
streami  ning  concept,  where  multiple 
applica  )le  requirements  apply  to  the 
same  eriission  unit(s),  the  permitting 
authoril  y  may  develop  one  emission 
limit  (with  associated  monitoring, 
recordkseping,  and  reporting)  that 
assures  compliance  with  all  applicable 
requireiients.  For  example,  several 
aspects  af  the  control  requirements 
necessa  y  to  implement  our  maximum 
availabl  3  control  technology  (MACT) 
and  nev '  source  performance  standards 
(NSPS)  equirements,  State 
Implem  jntation  Plan  (SIP),  and  NSR 
prograrr  s  (including  both  major  and 
minor  N  SR,  as  applicable)  could  be 
conside  ed  for  streamlining  per  White 
Paper  Number  2.  Where  successful,  this 
streamlining  will  result  in  a  single 
control  lequirement  (or  emission  limit), 
coupled  with  appropriate  monitoring, 
recordk(  leping,  reporting,  and  testing 
requirer  lents  that  yield  a  reasonable 
assurani  e  of  compliance  for  all 
subsume  fd  requirements." . 

We  all  lo  are  willing  to  explore 
applyini  to  the  varying  situations  of 
sulfur  re  moval  at  refineries  certain 
permit  c  esign  approaches  that  have 
previou!  ly  been  limited  to  some 
permitti  ig  pilot  projects.  In  particular, 
in  partni  jrship  with  permitting 
authorit:  es,  we  have  been  working  with 
selected  industries  at  specific  sites  to 
conduct  Pollution  Prevention  in 
Permitti:  ig  Project  (P4)  pilots.  These 
projects  respond  to  the  Administration's 
goals  for  reinvention  in  order  to 
impleme  nt  environmental  permit 
program  i  in  a  more  streamlined  fashion, 
while  as  mring  required  levels  of 
environi|iental  protection.  Based  on  our 
prior  experience  with  these  regulatory 
reinvent  on  projects,  permit  design 
options  :  or  refiners  implementing 
gasoline  desulfurization  projects  might 
include,  but  are  not  limited  to,  any  of 
the  folio  ving  approaches: 

•  Adv  mce  approvals  of  certain  types 
of  chang  js  in  title  V,  including  those 
subject  ti )  minor  NSR.  ^^ 


*'  White  Paper  for  Streamlined  Development  of 
Part  70  Per  nit  Applications,  Lydia  N.  Wegman, 
Deputy  Dir  (dor.  Office  of  Air  Quality  Planning  and 
Standards.  J.S.  EPA.  July  10,  1995  and  White  Paper 
Number  2  for  Improved  Implementation  of  the  Part 
70  Operatii  <g  Permits  Program.  Lydia  N.  Wegman, 
Deputy  Dir  ictor.  Office  of  Air  Quality  Planning  and 
Standards.  U.S.  EPA,  March  5.  1996. 

"  See  Se(  tion  11. A.  of  White  Paper  Number  2. 

"'  Advani  e  approval  means  that  a  particular 
project  (or  i  lass  of  projects)  like  one  to  accomplish 


•  Provisions  that  where  met  would 
prevent  another  requirement  from 
applying  (e.g.,  plant  wide  applicability 
limits  (as  noted  above)  to  address 
potential  major  NSR  applicability). 

•  Model  permit  conditions,  such  as  a 
presumptive,  streamlined  approach  to 
meet  all  applicable  control  technology 
requirements  to  expedite  permitting 
decisions,  where  applicable. 

•  Adding  terms  to  a  title  V  permit  so 
as  to  preauthorize  a  faster  permit 
revision  process  where  one  is  necessary 
to  add  further  details  within  an 
approved  approach  (e.g.,  the  minor 
instead  of  significant  permit 
modification  process). 

•  Permitting  the  worst-case  emissions 
scenario  to  address  all  applicable 
requirements  applying  in  a  range  of 
possible  operating  scenarios  or  to 
prevent  certain  requirements  from 
applying. 

•  Permitting  alternative  compliance 
options  where  an  owner  or  operator  of 

a  source  needs  the  flexibility  to  vary  the 
compliance  approach  with  changing 
refinery  conditions. 

•  Using  pollution  prevention 
approaches  to  facilitate  compliance  with 
applicable  requirements  and/ or  required 
permit  terms. 

We  recognize  that  the  situations  for 
refineries  affected  by  the  proposed 
gasoline  sulfur  control  program  can  vary 
widely  (e.g.,  sulfur  level  in  the  gasoline, 
size  of  the  stream,  air  quality  status  of 
the  area,  etc.),  and  that  the  actual  permit 
approach  for  an  individual  refinery  may 
be  a  combination  of  certain  options 
outlined  above  and  previously  for 
streamlining  NSR.  Any  title  V  approach 
must,  however,  assure  compliance  with 
all  applicable  requirements  linked  to  the 
necessary  construction  and  provide  a 
meaningful  opportunity  for  all  affected 
parties  to  review  the  appropriateness  of 
a  proposed  approach  as  it  would  apply 
to  a  particular  site.  For  example,  where 
new  desulfurization  units  would  be 
required  and  would  be  well  controlled 
so  as  to  result  in  emissions  below  the 
threshold  for  triggering  major  NSR,  then 
an  advance  approval  of  minor  NSR 
requirements  in  combination  with 
certain  operationally  limiting  conditions 
might  be  an  appropriate  strategy.  Where 


gasoline  desulfurization  and  its  support  activities 
would  be  preapproved  for  title  V  purposes  before 
its  actual  construction,  provided  that  the  terms  of 
the  title  V  permit  governing  the  advance  approval 
are  met.  The  Agency  has  a  possible  non-binding 
interpretation  of  the  Title  V  regulations  that  v^ould 
provide  for  the  advance  approval  of  certain  new 
emission  units  and  control  devices.  See  63  FR 
50279,  50315-20  (Sept.  21,  1998)  (Section  IV.L., 
Permitting  and  Compliance  Options/Change 
Management  Strategy,  in  National  Emission 
Standards  for  Hazardous  Air  Pollutants  for  Source 
Categories;  Pharmaceuticals  Production). 


the  addition  of  such  a  unit  would  trigger 
major  NSR,  then  the  strategies  that 
combine  the  reviews  and  streamline  the 
requirements  of  both  title  V  and  major 
NSR  offer  promise.  In  a  few  cases, 
reblending  of  high  siUfur  gasoline  blend 
stocks,  blending  in  low  sulfur 
oxygenates,  or  using  sweeter  crude  oil 
might  be  sufficient  to  achieve  the 
necessary  sulfur  reductions  and  require 
few,  if  any,  additional  title  V  permit 
terms  to  implement. 

iii.  EPA  Assistance  to  Explore  Permit 
Streamlining  Options  and  Solicitation  of 
Comment. 

We  are  committed  to  exploring  the 
possible  approaches  described  above. 
Accordingly,  if  there  is  sufficient 
interest  and  need,  as  expressed  in 
comments  on  this  proposed  rule,  within 
the  refining  industry  and  among  state 
permitting  authorities,  we  will  hold  a 
P4/flexible  permit  workshop  focused  on 
the  permitting  of  the  refining  industry 
arising  from  the  gasoline  desulfiu-ization 
program.  Additionally,  should  a 
permitting  authority  and  owners  or 
operators  of  affected  facilities  within  a 
common  jurisdiction  express  a  desire 
for  a  specific  flexible  permit  project 
aimed  at  the  development  of  permit 
language  to  facilitate  refinery  activities 
to  reduce  gasoline  sulfur,  then  in 
accordance  with  already  established 
principles  for  initiating  similar  permit 
projects,  we  would  be  willing  to  work 
with  a  designated  refinery.  We  intend 
that  the  approaches  derived  from  such 
efforts  could  then  serve  as  a  template  as 
needed  for  use  by  other  refineries  and 
state  permitting  authorities,  provided 
the  approaches  are  modified  to  conform 
with  all  applicable  state  tide  V  and  NSR 
requirements. 

We  believe  that  application  of  one  or 
more  of  the  approaches  described  in 
today's  document  would  reduce  any 
burden  of  meeting  NSR  permit 
requirements  and  revisions  to  title  V 
permit  applications  or  permits  to 
incorporate  the  gasoline  desulfurization 
requirements  adopted  in  the  final  rule. 
However,  the  use  of  one  or  more  of 
these  approaches  would  have 
accompanying  resource  requirements. 
For  example,  it  is  possible  that  the 
initial  resources  required  to  establish  a 
PAL,  and  the  attendant  monitoring, 
recordkeeping  and  reporting 
requirements,  could  involve  as  much 
time  and  resoiuces  as  associated  with  a 
typical  NSR  permit.  However,  once 
established,  a  PAL  could  provide  more 
flexibility  and  minimize  future  resource 
demands  than  more  traditional  permit 
approaches.  Accordingly,  we  request 
that  permitting  authorities,  owners  or 
operators  of  affected  facilities,  and  the 
public  comment  on  whether  use  of  the 
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approaches  described  in  today's 
document  will  achieve  appropriate 
streamlining  of  controls  and 
requirements  arising  out  of  this  rule  and 
meet  the  ohjectives  of  the  NSR  and  title 
V  permitting  programs. 

c.  Should  Hardship  RehefBe 
Available?  Elsewhere  in  this  dociunent 
(Section  IV.C.3.b.),  we  propose  a 
hardship  provision  that  would  apply  to 
small  refiners.  EPA  seeks  additional 
comment  on  whether  it  should  adopt  a 
hardship  provision  allowing  for 
compliance  with  standards  less 
stringent  than  those  proposed  today 
during  the  early  years  of  the  program. 
While  EPA  believes  that  it  is  feasible  for 
most  refiners  to  meet  the  proposed 
standard  by  2004,  the  Agency  is  seeking 
comment  on  whether  it  may  be 
appropriate  to  allow  refiners  with 
substantial  economic  hardship 
circumstances  to  apply  for  relief  from 
compliance  with  the  sulfur  standard  for 
a  limited  time  period. 

Such  a  hardsnip  provision  would 
need  to  contain  appropriate  criteria  to 
limit  the  provision  to  a  narrowly  drawn 
set  of  circumstances.  This  might  include 
criteria  such  as  ability  to  raise  capital  to 
make  necessary  refinery  investments  in 
time  for  2004,  given  the  current  size  and 
ownership  of  the  refinery,  the  physical 
characteristics  of  the  refinery,  the 
volume  of  gasoline  at  issue,  ability  to 
purchase  credits  to  comply,  and  any 
efforts  by  the  refiner  to  limit  sulfur  that 
are  already  underway  or  have  been 
attempted.  The  provision  would  also 
need  to  contain  criteria  to  ensiue  that  it 
would  not  undermine  the  emissions 
reduction  goals  of  the  Tier  2/sulfur 
program  and  would  not  allow  large 
amounts  of  gasoUne  with  sulfur  levels 
significantly  above  30  ppm  into  the 
market.  For  example,  this  might  include 
a  volume  limit  on  the  use  of  less 
stringent  standards  in  hardship 
circumstances.  It  would  also  need  to 
include  an  endpoint,  so  that  the  relief  is 
short-term  and  the  refinery  would  then 
have  to  meet  the  same  standard  as  all 
other  refineries.  For  example,  EPA 
would  not  expect  that  hardship  relief 
will  be  needed  beyond  2009. 

Under  such  a  provision,  we  expect 
that  refiners  would  be  subject  to  a 
reasonable  level  of  control,  albeit  less 
stringent  than  the  proposed  standards. 
At  a  minimum,  sulfur  levels  at  a 
particular  refinery  should  not  be 
permitted  to  be  higher  than  1997-1998 
baseline  levels  and  in  no  event  should 
the  average  sulfur  level  be  greater  than 
300  ppm.  EPA  also  seeks  comment  on 
the  appropriate  time  frame  for  allowing 
relief  in  hardship  circumstances.  EPA 
solicits  comments  on  whether  any 
refiners  would  encounter  significant 


hardship  in  meeting  the  proposed 
standard.  EPA  solicits  comment  on  the 
implications  of  any  such  hardship 
provision  on  small  refiners  and  its 
relationship  to  the  small  refiner 
provisions  proposed  in  this  document. 
Finally,  EPA  seeks  comment  on  the 
implications  of  a  hardship  provision  on 
the  proposed  ABT  program. 

5.  Consideration  of  Diesel  Fuel  Control 

As  explained  in  Section  IV.B.  above, 
the  proposed  Tier  2  standards  would 
apply  to  both  gasoline-  and  diesel  fuel- 
fueled  vehicles.  Currently  very  few 
light-duty  vehicles  operate  on  diesel 
fuel.  Given  what  we  know  about 
gasoline  vehicles,  we  believe  it  is 
reasonable  to  anticipate  that  the  use  of 
exhaust  aftertreatment  devices  may  be 
required,  and  that  these  technologies 
may  have  similar  sensitivities  to  sulfur 
that  the  catalysts  used  on  gasoline 
engines  have.  However,  we  do  not  yet 
have  enough  information  to  be  able  to 
conclude  that  diesel  sulfur  levels  need 
to  be  reduced  in  the  same  time  frame 
that  Tier  2  vehicles  are  introduced.  A 
decision  to  require  reductions  in  diesel 
sulfur  levels  could  have  significant 
implications  for  the  refining  industry, 
both  because  it  would  likely  require 
capital  expenditiu-es  over  and  above  the 
significant  costs  that  would  be  incurred 
in  controlling  gasoline  sulfur,  and 
because  for  some  refiners  concurrent 
control  of  gasoline  and  diesel  sulfur 
may  be  the  most  economical  solution. 
Hence,  due  to  the  implications  for 
automotive  manufacturers  and  for  diesel 
fuel  producers,  a  decision  on  whether  to 
require  diesel  fuel  sulfur  reductions 
needs  to  be  made  as  soon  as  possible. 

Automobile  and  diesel  engine 
manufactiu'ers  and  state  air  quality 
agencies  have  recently  asked  us  to  set 
new  fuel  quality  requirements  for  diesel 
fuel  used  in  highway  vehicles.*^  The 
manufacturers  believe  that  such 
requirements,  espec.ally  controlling 
diesel  fuel  sulfur  content  to  very  low 
levels,  could  produce  large 
environmental  benefits  by  enabling 
dramatically  lower-emitting  diesel 
engines  equipped  with  exhaust 
aftertreatment  devices.  The  viability  of 
such  technologies  would,  of  course. 


*•'  See  the  following  contained  in  the  docket  for 
this  rulemaking:  Letter  from  Robert  J.  Eaton, 
Chr>sler  Corporation,  Alex  Trotman,  Ford  Motor 
Company  and  John  F.  Smith.  Jr.,  General  Motors 
Corporation,  to  Vice  President  Al  Gore.  July  16, 
1998;  "STAPPA/.\LAPCO  Resolution  on  Sulfur  in 
Diesel  Fuel,"  October  13.  1998:  Letter  from  S. 
William  Becker.  Executive  Director  of  STAPPA/ 
ALAFHX),  to  Carol  Browner,  Administrator  of  U.S. 
EPA,  October  16,  1998;  Letter  from  Jed  R.  Mandel, 
Engine  Manufacturers  Association,  to  Margo  T.  Oge. 
Director,  Office  of  Mobile  Sources,  EPA,  November 
6,  1998. 


affect  the  feasibility  of  the  proposed  Tier 
2  emission  standards  for  diesel  vehicles. 
Currently,  highway  diesel  fuel  is 
regulated  under  standards  we  set  in 
1990.  These  standards,  which  became 
effective  in  1993,  limit  the 
concentration  of  sulfur  in  diesel  fuel  to 
a  maximum  of  500  ppm;  they  also 
control  the  amount  of  aromatic 
compounds  in  the  fuel  (55  FR  34120, 
August  21,  1990). 

Diesel  engine  manufacturers  have 
argued  that  implementing  Tier  2 
standards  without  concurrent  diesel  fuel 
changes  would  be  unfair  to  diesels 
because  diesel  fuel  quality  is  worse  than 
gasoline  fuel  quality,  especially 
considering  that  the  Tier  2  rulemaking 
includes  proposed  improvements  in 
gasoline  quality  to  enable  advanced 
three-way  catalytic  converters.  Some 
argue  that,  beyond  fuel-neutrality 
considerations,  diesel  fuel  quality 
improvement  is  needed  to  combat  global 
warming  because  it  will  facilitate  the 
marketing  of  more  diesel  vehicles  and, 
in  their  opinion,  thereby  reduce 
emissions  of  global  warming  gases. 
Others  counter  that  such  benefits  are 
illusory  and  that  diesel  vehicles  should 
be  discouraged  because  diesel  exhaust  is 
a  serious  health  hazard,  a  hazard  that 
improvements  in  fuel  quality  would  do 
little  to  mitigate. 

To  address  the  issue  of  diesel  fuel 
changes,  we  will  issue  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  in  the  near  future.  We 
encourage  interested  parties  to  review 
and  comment  on  the  issues  raised  in  the 
ANPRM.  On  the  basis  of  this 
information,  if  appropriate,  we  plan  to 
publish  a  proposal  on  standards  for 
diesel  fuel  in  the  next  several  months. 
This  would  provide  some  degree  of 
clarity  regarding  our  plans  in  this  area 
in  time  to  help  affected  industries  to 
then  make  their  own  plans  without 
imdue  disruption.  This  is  especially 
important  for  the  petroleum  refining 
industry  in  planning  capital  outlays  to 
accomplish  sulfur  reduction  in  gasoline, 
and  potentially  diesel  fuel,  at  the  most 
economical  point  in  the  refining 
process. 

Several  diesel  vehicle  manufacturers 
have  raised  the  concern  that  unless  or 
until  lower  sulfur  diesel  fuel  is 
available,  the  sulfate  component  of 
diesel  PM  may  be  particularly  difficult 
to  control  to  very  low  emission  levels. 
They  have  encouraged  us  to  express  the 
proposed  PM  standards  in  terms  of  non- 
sulfate  PM  to  provide  manufacturers 
flexibility  in  how  they  balance  the 
control  of  sulfate  and  non-sulfate  PM 
components. 
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We  r  (quest  conunent  on  such  an 
approai  :h,  including  specific  conunents 
on  the  ollowing: 

•  Wl  lether  or  not  such  an  approach 
could  he  justified  on  an  air  quality  basis, 
given  tl  le  potential  for  very  high  sulfate 
PM  em  ssions  due  to  unrestrained 
sulfate  production  in  diesel  cataljrtic 
convert  3rs; 

•  Wl  ether  such  an  approach  should 
be  limil  ed  to  the  interim  PM  standards 
and  be  liscontinued  when  the  Tier  2 
standar  is  are  fully  phased  in; 

•  Ho  V  this  approach  should  be 
phased  out  if  low-sulfur  diesel  fuel  were 
to  be  pi  ased  in;  and 

•  Wh  ether  a  cap  on  sulfate  PM  should 
accompany  such  an  approach  and  what 
value  (i  i  grams  per  mile)  would  be 
appropi  iate  for  a  cap. 


Are  the  Economic  Impacts,  Cost 
Effectiveness  and  Monetized  Benefits  of 
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proposa 
describ* 
meeting 
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D.  Whai 

Efft 

the  Proposal 

Consiperation  of  the  economic 

of  new  standards  for  vehicles 
s  has  been  an  important  part  of 
oiu-  decision  making  process  for  this 
.  The  following  sections 
first  the  costs  associated  with 
the  new  vehicle  standards  and 
fuel  standards.  This  will  be 
with  a  discussion  of  the  cost 
effectivf  ness  of  the  proposal.  Lastly,  we 
s(  luss  the  results  of  a  preliminary 
( :ost  assessment  that  we  have 
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d  Btails  of  our  cost  analyses, 
information  not  presented 
call  be  found  in  the  Draft  RIA 
iatpd  with  this  rule.  We  invite 
on  all  aspects  of  these 


associ 

commerits 

analyses 

1.  What  Are  the  Estimated  Costs  of  the 
Propose  1  Vehicle  Standards? 

pel  f( 


form  a  cost  analysis  for  the 
standards,  we  first  determined 
of  likely  technologies  that 
urers  could  use  to  meet  the 
standards  and  then 
1  led  the  costs  of  those 
iies.  In  making  our  estimates 
relied  both  on  publicly 
information,  such  as  that 
by  California,  and 

information  supplied  by 
manufacturers. 

we  expect  that  the  Tier  2 
will  be  met  through 
:s  of  ciurent  emissions  control 
and  systems  rather  than 
the  widespread  use  of  new 

Furthermore,  lighter 
will  generally  require  less 

improvements  than  larger 
and  trucks.  More  specifically, 
we  antic  pate  a  combination  of 


icgy 


technology  upgrades  such  as  the 
follovdng: 

•  Improvements  to  the  catalyst 
system  design,  structure,  and 
formulation  plus  some  increase  in 
average  catalyst  size  and  loading. 

•  Air  and  fuel  system  modifications 
including  changes  such  as  improved 
microprocessors,  improved  oxygen 
sensors,  leak  free  exhaust  systems,  air 
assisted  fuel  injection,  and  calibration 
changes  including  improved  precision 
fuel  control  and  individual  cylinder  fuel 
control. 

•  Engine  modifications,  possibly 
including  an  additional  spark  plug  per 
cylinder,  an  additional  swirl  control 
valve,  or  other  hardware  changes 
needed  to  achieve  cold  combustion 
stability. 

•  Increased  use  of  fully  electronic 
exhaust  gas  recirculation  (EGR). 

•  Increased  use  of  secondary  air 
injection  for  6  cylinder  and  larger 
engines. 

•  Heat  optimized  exhaust  pipes  and 
low  thermal  capacity  manifolds. 

Using  a  typical  mix  of  changes  for 
each  group,  we  projected  costs 
separately  for  LDVs,  the  different  LDT 
classes,  and  for  different  engine  sizes  (4, 
6,  8-cylinder)  within  each  class.  For 
each  group  we  developed  estimates  of 
both  variable  costs  {for  hardware  and 
assembly  time)  and  fixed  costs  (for  R&D. 
retooling,  and  certification). 

Cost  estimates  based  on  the  current 
projected  costs  for  our  estimated 
technology  packages  represent  an 
expected  incremental  cost  of  vehicles  in 
the  near-term.  For  the  longer  term,  we 
have  identified  factors  that  would  cause 
cost  impacts  to  decrease  over  time.  First, 
since  fixed  costs  are  assumed  to  be 
recovered  over  a  five-year  period,  these 
costs  disappear  from  the  analysis  after 
the  fifth  model  year  of  production. 
Second,  the  analysis  incorporates  the 
expectation  that  manufacturers  and 
suppliers  will  apply  ongoing  research 
and  manufacturing  innovation  to 
making  emission  controls  more  effective 
and  less  costly  over  time.  Research  in 
the  costs  of  manufacturing  has 
consistently  shown  that  as 
manufacturers  gain  experience  in 
production,  they  are  able  to  apply 
innovations  to  simplify  machining  and 
assembly  operations,  use  lower  cost 
materials,  and  reduce  the  number  or 
complexity  of  component  parts.''''  These 
reductions  in  production  costs  are 
typically  associated  with  every  doubling 
of  production  volume.  Our  analysis 
incorporates  the  effects  of  this  "learning 


''"'  "Learning  Curves  in  Manulacturing."  Linda 
Argote  and  Dennis  Epple.  Science,  February  23, 
1990.  Vol.  247.  pp.  920-924. 


curve"  by  projecting  that  the  variable 
costs  of  producing  the  Tier  2  vehicles 
decreases  by  20  percent  starting  with 
the  third  year  of  production.  We  applied 
the  learning  curve  reduction  only  once 
since,  with  existing  technologies,  there 
would  be  less  opportunity  for  lowering 
production  costs  than  would  be  the  case 
with  the  adoption  of  new  technology. 

We  have  prepared  our  cost  estimates 
for  meeting  the  Tier  2  standards  using 
a  baseline  of  NLEV  technologies  for 
LDVs,  LDTls.  and  LDT2s.  and  Tier  1 
technologies  for  LDT3s  and  LDT4s. 
These  are  the  standards  that  vehicles 
would  be  meeting  in  2003.  ^  We  have 
not  specifically  analyzed  smaller 
incremental  changes  to  technologies 
that  might  occur  due  to  the  interim 
standards  between  the  baseline  and  Tier 
2.  In  many  cases,  we  believe  these 
changes  will  not  be  significant  based  on 
current  certification  levels.  For  others, 
manufacturers  can  use  averaging  and 
other  program  flexibilities  to  avoid 
redesigning  vehicles  twice  within  a 
relatively  short  period  of  time.  We 
believe  this  is  likely  to  be  an  attractive 
approach  for  manufacturers  due  to  the 
savings  in  R&D  and  other  resources. 

For  the  total  annual  cost  estimates,  we 
projected  that  manufacturers  will  start 
the  phase-in  of  Tier  2  vehicles  with 
LDVs  in  2004  and  progress  to  heavier 
vehicles  until  all  LDT2s  meet  Tier  2 
standards  in  2007.  For  LDT3s  and 
LDT4s,  we  projected  some  sales  of  Tier 
2  LDT3S  prior  to  2008  for  purposes  of 
averaging  in  the  interim  program  and 
that  the  phase-in  of  Tier  2  vehicles 
would  end  with  LDT4s  in  2009. 

Finally,  we  have  incorporated  what 
we  believe  to  be  a  high  level  of  R&D 
spending  at  $5,000,000  per  vehicle  line 
(with  annual  sales  of  100,000  units  per 
line).  We  have  included  this  large  R&D 
effort  because  calibration  and  system 
optimization  is  likely  to  be  a  critical 
part  of  the  effort  to  meet  Tier  2 
standards.  However,  we  believe  that  the 
R&D  costs  may  be  overstated  because 
the  projection  ignores  the  carryover  of 
knowledge  from  the  first  vehicle  lines 
designed  to  meet  the  standard  to  others 
phased-in  later. 

The  evaporative  emissions  standards 
we  are  proposing  today  for  LDVs  and 
LDTs  are  feasible  with  relatively  small 
cost  impacts.  We  estimate  the  cost  of 
system  improvements  to  be  about  $4  per 
vehicle,  for  all  vehicle  classes.  This 
incremental  cost  reflects  the  cost  of 
moving  to  low  permeability  materials, 
improved  designs  or  low-loss 


'*Even  though  the  NLEV  program  ends  in  the 
Tier  2  time  frame,  we  have  not  included  the  NLEV 
program  costs  or  beneRts  in  our  analysis,  since  EPA 
analyzed  and  adopted  NLEV  previously. 
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connectors.  R&D  for  the  evaporative 
emissions  standard  is  included  in  the 
R&D  estimates  given  above  for  the 
tailpipe  standards.  We  have  made  no 
projections  of  learning  curve  reductions 
for  the  evaporative  standard. 


Table  IV.D.-l  provides  our  estimates 
of  the  per  vehicle  increase  in  purchase 
price  for  LDVs  and  LDTs.  The  near-term 
cost  estimates  in  Table  IV.D.-l  are  for 
the  first  years  that  vehicles  meeting  the 
standards  are  sold,  prior  to  cost 
reductions  due  to  lower  productions 


costs  and  the  retirement  of  fixedcosts. 
The  long-term  projections  take  these 
cost  reductions  into  account.  We  have 
sales  weighted  the  cost  differences  for 
the  various  engine  sizes  (4-,  6-,  8- 
cylinder)  within  each  category. 


Table  IV.D.-1  .—Estimated  Purchase  Price  Increases  Due  to  Proposed  Tier  2  Standards 


Tailpipe  standards: 

Near-term  (year  1)  , 

Long-term  (year  6  and  beyond) 

Evaporative  Standard  


LDV 


$76 
46 

4 


LDT1 


$69 
43 

4 


LDT2 


$132 

99 

4 


LDT3 


LDT4 


$270 

214 

4 


$266 
209 

4 


2.  What  Are  the  Estimated  Costs  of  the 
Proposed  Gasoline  Sulfur  Standards? 

As  explained  in  Section  IV.C.,  most 
refiners  will  have  to  install  capital 
equipment  to  meet  the  proposed 
gasoline  sulfur  standard.  Presuming  that 
refiners  will  want  to  minimize  the  cost 
involved,  refiners  are  expected  to 
desulfurize  the  gasoline  blendstock 
produced  by  the  fluidized  catdytic 
cracker  (FCC)  unit.  Recent  advances 
have  led  to  significant  improvements  in 
hydrotreating  technology  by  CDTECH 
and  Mobil  Oil  (OCTGAIN)  that  lower 
the  cost  of  desulfurizing  FCC  gasoline; 
we  understand  that  similar  technologies 
are  being  developed  by  other  parties. 
Since  these  improved  desulfurization 
technologies  represent  the  lowest  cost 
options  and  are  expected  to  be  used  by 
most  refiners  needing  to  install 
desulfurization  equipment,  we 
estimated  the  cost  of  desulfurization 
based  on  their  use. 

For  oxu  analysis,  we  estimated  the 
cost  of  lowering  gasoline  sulfur  levels  in 
five  different  regions  of  the  country 
(Petroleum  Administration  Districts  for 
Defense,  or  PADD),  starting  from  the 
current  regiond  average  in  each  PADD 
down  to  30  ppm.  We  then  converted  the 
regional  cost  to  a  national  average  per- 
refinery  cost,  and  calculated  a  national 
aggregate  cost  and  cents-per-gallon  cost. 

Based  on  this  analysis  we  estimate 
that,  on  average,  refiners  in  the  year 
2004  would  be  expected  to  invest  about 
$45  million  for  capital  equipment  and 
spend  about  $16  million  per  year  for 
each  refinery  to  cover  the  operating 
costs  associated  with  these 
desulfurization  units.  Since  this  average 
represents  many  refineries  diverse  in 
size  and  gasoline  sulfur  level,  some 
refineries  would  pay  more  and  others 
less  than  the  average  costs.  When  the 
average  per-refinery  cost  is  aggregated 
for  all  the  gasoline  expected  to  be 
produced  in  this  country  in  2004,  the 
total  investment  for  desulfurization 
processing  units  is  estimated  to  be  about 
$4.7  billion  dollars,  and  operating  costs 


for  these  units  is  expected  to  be  about 
$1.5  billion  per  year.  We  believe  that  the 
$4.7  billion  in  capital  costs  would  be 
spread  over  several  years  by  the  refiners' 
participation  in  the  proposed  averaging, 
banking,  and  trading  program. 

These  capital  anooperating  costs 
represent  our  estimates  for  domestic 
costs.  While  we  think  that  many  foreign 
refiners  might  incur  capital  costs  to 
meet  the  requirements  of  our  gasoline 
sulfur  program,  particularly  in  light  of 
similar  programs  being  enacted 
internationally,  others  will  argue  that 
most  foreign  refiners  would  not  incur 
new  costs  as  a  result  of  our  program 
because  they  can  simply  send  the 
lowest-sulfur  fraction  of  their  current 
production  to  the  U.S.  Furthermore, 
some  will  argue  that  most  foreign 
refiners  do  not  face  the  same  permitting 
limitation  and  environmental  and  other 
regulatory  costs  that  domestic  refiners 
face,  and  thus  that  their  costs  of 
pi^ducing  low  sulfur  gasoline  will  be 
minimal  even  if  some  investment  is 
required.  While  we  have  developed  cost 
estimates  with  and  without 
consideration  of  possible  costs 
attributed  to  imported  gasoline,  our 
estimates  of  national  and  average  costs 
do  not  include  any  costs  attributed  to 
foreign  refiners. 

Using  our  estimated  capital  and 
operating  costs  we  calculated  the 
average  per-gallon  cost  of  reducing 
gasoline  sulfur  down  to  30  ppm.  Using 
a  capital  cost  amortization  factor  based 
on  a  seven  percent  rate  of  return  on 
investment,  and  including  no  taxes,  we 
estimated  the  average  national  cost  for 
desulfurizing  gasoline  to  initially  be 
about  1.7  cents  per  gallon.  This  cost  is 
the  cost  to  society  of  reducing  gasoline 
sulfur  down  to  30  ppm  that  we  used  for 
estimating  cost  effectiveness.  If  we 
amortize  the  costs  based  on  a  rate  of 
return  on  investment  of  six  to  ten 
percent  and  a  tax  rate  of  39  percent, 
which  may  more  closely  represent  the 
actual  economic  situation  facing  refiners 
today,  the  average  national  cost  for 


desulfurizing  gasoline  dowTi  to  30  ppm 
would  be  1.7-1.9  cents  per  gallon. 

We  anticipate  that  these  costs  will 
decrease  in  future  years  due  to 
improvements  in  technology,  similar  to 
the  learning  curve  improvements 
discussed  above  for  vehicle  cost.  This 
improvement  is  estimated  to  result  in  a 
20  percent  reduction  in  operating  costs 
after  the  second  complete  year  of  use. 
This  estimated  rate  of  improvement  is 
similar  to  previous  cost  reductions 
observed  with  desulfurization 
technologies  as  they  were  being 
developed. 

Additional  cost  reduction  is  expected 
as  refiners  increase  the  throughput 
(debottleneck)  of  their  refineries  to 
lower  their  per-gallon  fixed  costs.  This 
increase  in  throughput  for  the  industry 
as  a  whole  is  termed  capacity  creep  and 
it  is  has  allowed  a  shrinking  number  of 
U.S.  refineries  to  handle  the  increasing 
demand  for  refined  products.  Our 
analysis  presumes  that  as  an  industry, 
refiners  will  debottleneck  their 
refineries  at  a  rate  consistent  with  the 
forecasted  increase  in  gasoline  demand, 
which  is  about  2  percent  per  year.  Thus, 
the  fixed  operating  cost,  and  a  portion 
of  the  capital  costs  for  these 
desulfurization  technologies,  would 
decrease  over  time  on  a  per  gallon  basis 
as  the  volume  of  gasoline  processed  at 
each  refinery  increased. 

Table  rV.D.-2  below  summarizes  our 
estimates  of  per-gallon  gasoline  cost 
increases  for  the  years  2004,  2010  and 
2015. 

Table  IV.D.-2.— Estimated  Per- 
Gallon  Cost  for  Desulfurizing 
Gasoline  in  Future  Years 


Year 


Cost  (cents/ 
gallon) 


2004 
2010 
2015 


1.7 
1.5 
1.4 
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3.  What 
Tier 


2/(;as 


current  data  for  the  size  and 
charactf  ristics  of  the  vehicle  fleet  and 


Usinj 


Federal  Register / Vol.  64.  No.  92 /Thursday.  May  13.  1999 /Proposed  Rules 


Are  the  Aggregate  Costs  of  the 
oline  Sulfur  Proposal? 


making  projections  for  the  future,  the 
per-vehicle  and  per-gallon  fuel  costs 
described  above  can  be  used  to  estimate 
the  total  cost  to  the  nation  for  the 


Figure  IV.D.  -1 


proposed  emission  standards  in  any 
year.  Figiue  IV.D.-l  portrays  the  results 
of  these  projections.*^ 

BILLING  CODE  656&-50-P 


Tier  2/gasoline  Sulfur  Annualized  Cost 


4n 


2004      2006      2008      2010      2012      2014      2016      2018      2020 

Year 


Vehicle 


—  —  —     Fuel 


Total 


BILUNG  cote  656»-50-C 

As  can  be  seen  from  the  fig\u-e,  the 
annual  cost  starts  out  at  just  over  $2.5 
billion  p(!r  year  and  increases  over  the 
phase-in  period  to  a  maximimi  of  $3.7 
billion  ill 2008.  Thereafter,  the  annual 
cost  declines  to  a  level  of  about  $3.5 
billion.  T  iie  effect  of  projected  growth  in 
vehicle  sales  and  fuel  consumption 
causes  a  i  low,  gradual  rise  in  aimual 
cost  to  se^  in  after  about  2012. 


4.  How 

This 

Program 


Dpes 


the  Cost  Effectiveness  of 
Program  Compare  to  Other 


This  se:tion  summarizes  the  cost 
effectiver  ess  analysis  done  by  EPA  and 
its  results .  The  purpose  of  this 
assessment  is  to  determine  whether 
reductions  from  the  vehicle  and  fuel 
controls  are  cost  effective,  taking  into 
consideration  alternative  means  of 
attaining  ir  maintaining  the  national 


primary  ambient  air  quality  standards. 
This  involves  a  comparison  of  our 
proposed  program  not  only  with  past 
measures,  but  with  other  new  measures 
that  might  be  employed  to  attain  and 
maintain  the  NAAQS.  Both  EPA  and 
states  have  already  adopted  numerous 
control  measures,  and  remaining 
measures  tend  to  be  more  expensive 
than  those  previously  employed. 
Therefore,  there  is  no  single  cost 
effectiveness  level  that  defines  what  is 
acceptable.  Rather,  as  we  employ  the 
most  cost  effective  available  measures 
first,  more  expensive  ones  tend  to 
become  necessary  over  time. 


8^  Figure  IV.D.-l  is  based  on  the  amortized  costs 
from  Tables  IV.D.-l  and  IV.D.-2.  Actual  capital 
investments,  particularly  important  for  fuels,  would 
occur  prior  to  and  during  the  initial  years  of  the 
program,  as  described  above  in  section  IV.D.2. 


a.  What  Is  the  Cost  Effectiveness  of 
This  Program?  We  have  calculated  the 
per-vehicle  cost  effectiveness  of  the 
exhaust/gasoline  sulfur  standards  and 
the  evaporative  emission  standards, 
based  on  the  net  present  value  of  all 
costs  and  emission  reductions  over  the 
life  of  an  average  Tier  2  vehicle  subject 
to  today's  proposal.  As  described  earlier 
in  the  discussion  of  the  cost  of  this 
proposal,  the  cost  of  complying  with  the 
new  standards  vdll  decline  over  time  as 
manufacturing  costs  are  reduced  and 
amortized  capital  investments  are 
recovered.  To  show  the  effect  of 
declining  cost  on  the  cost  effectiveness, 
we  have  developed  both  near  term  and 
long  term  cost  effectiveness  values. 
More  specifically,  these  correspond  to 
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vehicles  sold  in  years  one  and  six  of  the 
vehicle  and  ftiel  programs.  Vehicle  cost 
is  constant  from  year  six  onward.  Fuel 
costs  per  gallon  continue  to  decline 
slowly  in  the  years  past  year  six; 
however,  the  overall  impact  of  this 
decline  is  small  and  we  have  decided  to 
use  year  six  results  for  our  long  term 
cost  effectiveness.  Chapter  V  of  the  draft 
RIA  contains  a  full  description  of  this 
analysis,  and  you  should  look  in  that 
document  for  more  details  on  the  results 
summarized  here. 

Table  IV.D.-3  summarizes  the  net 
present  value  lifetime  cost,  NMHC  + 
NOx  emission  reduction  and  cost 


effectiveness  results  for  the  Tier  2/ 
gasoline  sulfur  proposal  using  sales 
weighted  averages  of  the  costs  (both 
near  term  and  long  term)  and  emission 
reductions  of  the  various  vehicle  classes 
affected. 

Table  IV.D.-S  also  displays  cost 
effectiveness  values  based  on  two 
approaches  to  account  for  the  small 
reductions  in  SO2  and  tailpipe  emitted 
sulfate  particulate  matter  (PM) 
associated  with  the  reduction  in 
gasoline  sulfur.  While  these  reductions 
are  not  central  to  the  proposal  and  are 
therefore  not  displayed  with  their  own 
cost  effectiveness,  they  do  represent  real 


emission  reductions  due  to  the 
proposed  rule.  The  first  set  of  cost 
effectiveness  numbers  in  Table  IV.D.-3 
simply  ignores  these  reductions  and 
bases  the  cost  effectiveness  on  only  the 
NMHC  +  NOx  reductions  from  Tier  2/ 
gasoline  sulfur.  The  second  set  accounts 
for  these  reductions  by  crediting  some 
of  the  cost  of  the  program  to  SO2  and 
PM  reduction.  The  amount  of  cost 
allocated  to  SO2  and  PM  is  based  on  the 
cost  effectiveness  of  SO:  and  PM 
emission  reductions  from  other  EPA 
actions.  You  may  refer  to  the  RIA  for 
details  about  these  actions  and  how  the 
specific  allocations  were  developed. 


Table  IV.D.-3.— Cost  Effectiveness  of  the  Proposed  Standards  (1997  dollars) 


Cost  basis 


Discounted 
lifetime  vehicle 
and  fuel  costs 


Discounted 
lifetime  NMHC 
+  NOx  reduc- 
tion (tons) 


Discounted 

lifetime  cost 

effectiveness 

per  ton 


Discounted 

lifetime  cost 
effectiveness 

per  ton  with 
SO;  and  direct 

PM  credit* 


Near  term  cost  (production  year  1 ) 
Long  term  cost  (production  year  6) 


$230 
188 


0.108 
0.109 


$2,134 
1,748 


$1,599 
1,213 


-$54  credited  to  SO2  ($4800/ton),  $4  to  direct  PM  ($10,000/ton). 


b.  How  Does  the  Cost  Effectiveness  of 
this  Program  Compare  with  Other 
Means  of  Obtaining  Mobile  Source  NOx 
+  NMHC  Reductions?  In  comparison 
with  other  mobile  source  control 
programs,  we  believe  that  today's 
proposal  represents  the  most  cost 
effective  new  mobile  source  control 
strategy  currently  available  that  is 
capable  of  generating  substantial  NOx  + 
NMHC  reductions.  This  can  be  seen  by 
comparing  the  cost  effectiveness  of 
today's  program  with  a  number  of  new 
mobile  source  standards  that  EPA  has 
adopted  in  recent  years.  Table  IV.D.-4 
summarizes  the  cost  effectiveness  of 
several  recent  EPA  actions. 

Table  IV.D.-4.— C/E  of  Previously 
Implemented  Mobile  Source  Pro- 
grams 


Program 

$/ton 
NOx+NMHC 

2004  Highway  HD  Diesel  stds 

Nonroad  Diesel  engine  stds 

Tier  1  vehicle  controls  

300 

410-650 

1  980-2  690 

nlev 

1,859 

Marine  SI  engines  

On-board  diagnostics  

1,128-1,778 
2,228 

(Costs  adjusted  to  1997  dollars.) 

We  can  see  from  the  table  that  the  cost 
effectiveness  of  the  Tier  2/gasoline 
sulfur  standards  falls  within  the  range  of 
these  other  programs.  Engine-based 
standards  (the  2004  highway  heavy-duty 
diesel  standards,  the  nonroad  diesel 
engine  standards  and  the  marine  spark- 


ignited  engine  standards)  have  generally 
been  less  costly  than  Tier  2/gasoline 
sulfur.  Vehicle  standards,  most  similar 
to  today's  proposal,  have  values 
comparable  to  or  higher  than  Tier  2/ 
gasoline  sulfur. 

h  is  tempting  to  look  at  the  engine 
standards  and  conclude  that  more 
reductions  at  a  similar  low  cost 
effectiveness  should  still  be  available. 
This  is  especially  true  for  the  two  largest 
categories  (highway  and  nonroad  diesel 
engines)  where  new  standards  have 
been  adopted  that  were  highly  cost 
effective.  However,  cost  effectiveness 
was  not  a  limiting  consideration  in 
either  case.  Rather,  the  level  of  the 
standards  selected  was  based  primarily 
on  technical  feasibility  in  the  time 
available.  That  is,  the  maximum  level  of 
control  that  we  found  to  be  feasible  in 
these  actions  was  driven  more  by  what 
technology  we  believed  would  be 
available  than  by  cost.  It  will  be 
important  to  consider  the  potential  for 
further  control  in  these  categories  as  we 
move  forward. 

We  do  not  believe  that  significant 
further  control  is  available  from 
highway  or  nonroad  diesel  engines 
through  more  stringent  standards  at  the 
same  cost  effectiveness  that  these 
standards  realized,  in  the  time  frame 
proposed.  Based  on  current  knowledge, 
the  next  generation  of  controls  for  these 
diesel  engines  would  require  advanced 
after-treatment  devices,  still  in  the 
research  and  development  phase.  Such 
controls  have  not  yet  been  employed 


and  when  they  become  available  will  be 
more  costly  and  will  have  difficulty 
functioning  without  changes  to  diesel 
fuel.  We  fully  expect  that,  as  the 
development  of  new  technology 
progresses  and  cost  declines,  future  new 
standards  for  both  of  these  source 
categories  will  be  developed.  But  we 
also  expect  that  the  cost  effectiveness  of 
future  standards  will  be  higher  and  is 
not  likely  to  be  significantly  less  than 
the  cost  effectiveness  of  today's 
proposal. 

On  the  light  duty  vehicle  side,  the  last 
two  sets  of  standards  were  Tier  1  and 
NLEV,  which  had  cost  effectiveness 
comparable  to  or  higher  than  Tier  2/ 
gasoline  sulfur.  Compared  to  engines, 
these  levels  reflect  the  advanced  (and 
more  expensive)  state  of  vehicle  control 
technology,  where  standards  have  been 
in  effect  for  a  much  longer  period  than 
for  engines.  In  fact,  considering  the 
increased  stringency  of  the  Tier  2 
standards,**  it  is  remarkable  that  the 
cost  effectiveness  of  Tier  2/gasoline 
sulfur  is  in  the  same  range  as- these 
actions.  Based  on  these  results,  Tier  2/ 
gasoline  sulfur  appears  to  be  a  logical 
and  consistent  next  step  in  vehicle 
control. 

In  conclusion,  we  believe  that  the  Tier 
2/gasoline  sulfur  proposal  is  a  cost 
effective  program  for  mobile  source  NOx 
+  NMHC  control.  We  are  una'.le  to 


"•Tier  2/gasoline  sulfur  will  jield  about  a  75% 
reduction  in  NOx  emissions  compared  to  NLEV 
vehicles. 
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iangle  Park.  NC.  July  17.  1997. 
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million  tons  per  year  once  fully 
implemented.  To  obtain  significant 
further  reductions  using  the  other 
technologies  identified  in  the  NAAQS 
analysis  rather  than  Tier  2/gasoline 
sulfur  could  mean  adopting  measures 
costing  well  beyond  $10,000/ton.  Given 
the  continuing  need  for  further  emission 
reductions,  we  believe  that  Tier  2/ 
gasoline  sulfur  control  is  clearly  a  cost 
effective  approach,  in  addition  to  those 
technologies  assumed  for  the  NAAQS 
analysis,  for  attaining  and  maintaining 
the  NAAQS. 

We  recognize  that  the  cost 
effectiveness  calculated  for  Tier  2/ 
gasoline  sulfur  is  not  strictly 
comparable  to  a  figure  for  measures 
targeted  at  nonattainment  areas,  since 
Tier  2/gasoline  sulfur  is  a  nationwide 
program.  However,  there  are  several 
additional  considerations  that  have  led 
us  to  conclude  that  Tier2/gasoline  sulfur 
is  cost  effective  considering  alternative 
means  of  attaining  and  maintaining  the 
NAAQS. 

First,  given  the  fact  that  Tier  2/ 
gasoline  sulfur  is  at  most  only  20 
percent  as  costly  per  ton  as  the  NAAQS 
figure  for  additional  control  measures, 
we  believe  that  there  can  be  little  doubt 
that  the  cost  effectiveness  of  Tier  2/ 
gasoline  sulfur  is  well  within  the  cost 
effectiveness  range  that  the  NAAQS  cost 
analysis  anticipated  for  unspecified 
additional  technologies  that  will  be 
needed  to  attain  the  NAAQS — 
technologies  that  the  analysis  noted 
might  be  applied  in  limited  areas  or 
nationwide.  Furthermore,  as  a  national 
program.  Tier  2/gasoline  sulfur  can  be 
implemented  as  a  single  unified  rule 
without  the  need  for  individual  action 
by  each  of  the  states.  Moreover,  as  noted 
above,  for  states  to  obtain  further 
substantial  emission  reductions  beyond 
those  identified  in  the  NAAQS  could 
mean  adopting  measures  costing  well 
beyond  $10,000/ton,  something  that  few 
areas  of  the  country  to  date  have  done. 

In  dealing  with  the  question  of 
comparing  local  and  national  programs, 
it  is  also  relevant  to  point  out  that, 
because  of  air  transport,  the  need  for 
NOx  control  is  a  broad  regional  issue 
not  confined  to  non-attainment  areas 
only.  To  reach  attainment,  future 
controls  will  need  to  be  applied  over 
widespread  areas  of  the  country.  In  the 
analyses  supporting  the  recent  NOx 
standards  for  highway  diesel  engines,^" 
we  looked  at  this  question  in  some 
detail  and  concluded  that  the  regions 
expected  to  impact  ozone  levels  in 
ozone  nonattainment  areas  accounted 


'"Final  Regulatory  Impact  Analysis:  Control  of 
Emissions  of  Air  Pollution  from  Highway  Heavy- 
Duty  Engines.  September  16. 1997. 


for  over  85%  of  total  NOx  emissions 
from  a  national  heavy-duty  engine 
control  program.  Similarly,  NOx 
emissions  in  attainment  areas  also 
contribute  to  particulate  matter 
nonattainment  problems  in  downwind 
areas.  Thus,  the  distinction  between 
local  and  national  control  programs  for 
NOx  is  less  important  than  it  might 
appear. 

Finally,  the  statute  indicates  that  in 
considering  the  cost  effectiveness  of 
Tier  2/gasoline  sulfur  EPA  should 
consider  not  only  attainment,  but  also 
maintenance  of  the  standards.  Tier  2/ 
gasoline  sulfur — unlike  nonattainment 
area  measures — will  achieve  attainment 
area  reductions  that,  among  other 
effects,  will  help  to  maintain  air  quality 
that  meets  the  NAAQS.  These 
reductions  relate  not  only  to  the  ozone 
and  PM  NAAQS,  but  also  to  SO2  and 
NO2,  and  to  CO. 

In  summary,  given  the  array  of 
controls  that  will  have  to  be 
implemented  to  make  progress  toward 
attaining  and  maintaining  the  NAAQS, 
we  believe  that  the  weight  of  the 
evidence  from  alternative  means  of 
providing  substantial  NOx  +  NMHC 
emission  reductions  indicates  that  the 
Tier  2/gasoline  sulfiu-  proposal  is  cost 
effective.  This  is  true  from  the 
perspective  of  other  mobile  source 
control  programs  or  from  the 
perspective  of  other  stationary  soiurce 
technologies  that  might  be  considered. 

5.  Does  the  Value  of  the  Benefits 
Outweigh  the  Cost  of  the  Proposed 
Standards? 

While  relative  cost  effectiveness  is  the 
principal  economic  policy  criterion 
established  for  these  standards  in  the 
Clean  Air  Act  (see  CAA  202(i)),  further 
insight  regarding  the  merits  of  the 
proposed  standards  can  be  provided  by 
benefit-cost  analysis.  The  piupose  of 
this  section  is  to  summarize  the 
methods  we  used  and  results  we 
obtained  in  conducting  a  preliminary 
analysis  of  the  economic  benefits  of  the 
proposed  standards,  and  to  compare 
these  economic  benefits  with  the 
estimated  costs  of  the  proposal.  In 
summary,  the  results  of  our  analysis 
indicate  that  the  economic  benefits  of 
the  proposed  standards  will  likely 
exceed  the  costs  of  meeting  the 
standards  by  a  substantial  margin,  and 
the  significant  uncertainties  underlying 
the  analysis  are  unlikely  to  alter  this 
outcome  of  positive  net  benefits. 

a.  What  Is  the  Purpose  of  this  Benefit- 
Cost  Comparison?  Benefit-cost  analysis 
(BCA)  is  a  useful  tool  for  evaluating  the 
economic  merits  of  proposed  changes  in 
environmental  programs  and  policies.  In 
its  traditional  application,  BCA 
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estimates  the  economic  "efficiency"  of 
proposed  changes  in  public  policy  by 
organizing  the  various  expected 
consequences  and  representing  those 
changes  in  terms  of  dollars.  Expressing 
the  effects  of  these  policy  changes  in 
dollar  terms  provides  a  common  basis 
for  measuring  and  comparing  these 
various  effects.  Because  improvement  in 
economic  efficiency  is  typically  defined 
to  mean  maximization  of  total  wealth 
spread  among  all  members  of  society, 
traditional  BCA  must  be  supplemented 
with  other  analyses  in  order  to  gain  a 
full  appreciation  of  the  potential  merits 
of  new  policies  and  programs.  These 
other  analyses  may  include  such  things 
as  examinations  of  legal  and 
institutional  constraints  and  effects; 
engineering  analyses  of  technology 
feasibility,  performance  and  cost;  or 
assessment  of  the  air  quality  need. 

In  addition  to  the  narrow,  economic 
efficiency  focus  of  most  BCAs,  the 
technique  is  also  limited  in  its  ability  to 
project  future  economic  consequences 
of  alternative  policies  in  a  definitive 
way.  Critical  limitations  on  the 
availability,  validity,  or  reliability  of 
data;  limitations  in  the  scope  and 
capabilities  of  environmental  and 
economic  effect  models;  and 
controversies  and  uncertainties 
surrounding  key  underlying  scientific 
and  economic  literature  all  contribute  to 
an  inability  to  estimate  the  economic 
effects  of  environmental  policy  changes 
in  exact  and  unambiguous  terms.  Under 
these  circumstances,  we  consider  it 
most  appropriate  to  view  BCA  as  a  tool 
to  inform,  but  not  dictate,  regulatory 
decisions  such  as  the  ones  reflected  in 
today's  proposal. 

Despite  the  limitations  inherent  in 
BCA  of  environmental  programs,  we 
considered  it  useful  to  estimate  the 
potential  benefits  of  today's  proposed 
standards  both  in  terms  of  physical 
changes  in  human  health  and  welfare 
and  environmental  change,  and  in  terms 
of  the  estimated  economic  value  of 
those  physical  changes.  The  BCA 
presented  herein  should  be  considered 
preliminary',  however,  due  to  limitations 
in  the  data  and  models  available  for 
analysis  in  advance  of  today's  proposal. 
Additional,  more  refined  analysis  will 
be  conducted  prior  to  issuance  of  final 
standards.  This  post-proposal  analysis 
will  take  account  of  public  comihents 
on  the  proposed  standards  and  this  BCA 
and  will  also  make  use  of  more 
extensive  and  refined  data  and  models 
ciu-rently  being  developed.  Our 
expectation  is  that  the  more  extended 
and  refined  economic  analysis 
conducted  prior  to  final  rulemaking  will 
further  help  inform  and  guide  decisions 
on  the  appropriateness  of  the  final  rules. 


Toward  this  end,  we  are  presenting  this 
preliminary  BCA  and  requesting  public 
comments  on  the  assumptions,  data, 
and  modeling  efforts  supporting  the 
analysis  and  its  results,  and  the 
appropriate  interpretations  and  uses  of 
those  results. 

b.  What  Was  Our  Overall  Approach  to 
the  Benefit-Cost  Analysis?  The  basic 
question  we  sought  to  answer  in  the 
preliminary  BCA  was:  "What  are  the  net 
yearly  economic  benefits  to  society  of 
the  reduction  in  mobile  source 
emissions  likely  to  be  achieved  by 
today's  proposed  standards?"  In 
designing  an  analysis  to  answer  this 
question,  we  adopted  an  analytical 
structure  and  sequence  similar  to  that 
used  in  the  so-called  "section  812 
studies"  ^'  to  estimate  the  total  benefits 
and  costs  of  the  entire  Clean  Air  Act. 
Moreover,  we  used  many  of  the  same 
data  sets,  models,  and  assumptions 
actually  used  in  the  Section  812  studies 
and/ or  the  recent  Regulatory  Impact 
Analyses  (RIAs)  for  the  Particulate 
Matter  and  Ozone  National  Ambient  Air 
Quality  Standards  and  for  the  NOx  SIP 
Call  (also  known  as  the  Regional  Ozone 
Transport  Rule,  as  discussed  in  Section 
III  above). ^-  By  adopting  the  major 
design  elements,  data  sets,  models,  and 
assumptions  developed  for  the  recent 
RIAs,  we  have  largely  relied  on  methods 
that  have  already  received  extensive 
review  by  the  public  and  by  other 
federal  agencies.  Furthermore,  the  data 
sets  adopted  fi-om  the  Section  812 
studies  have  received  extensive  review 
by  the  independent  Science  Advisory 
Board  and  by  the  public. 

As  described  in  more  detail  in  the 
Draft  RIA  for  today's  proposal,  this 
overall  analytical  design  involves  the 
following  sequential  steps: 

1.  Identify  the  technologies  likely  to 
be  used  to  comply  with  the  proposed 
standards 

2.  Estimate  the  costs  society  would 
incur  to  employ  the  technologies 

3.  Estimate  the  emissions  reductions 
achieved  by  application  of  the 
technologies 

4.  Estimate  the  change  in  air  quality 
conditions  resiUting  from  the  estimated 
emissions  reductions 

5.  Estimate  the  changes  in  hunnan 
health  and  well-being  and 
environmental  quality  associated  with 
the  estimated  changes  in  air  quality 


"1  The  "section  812  studies"  refers  to  (1)  USEPA. 
Report  to  Congress:  The  Benefits  and  Costs  of  the 
Clean  Air  Act.  1970  to  1990,  October  1997  (also 
known  as  the  "section  812  Retrospective);  and  (2) 
the  first  in  the  ongoing  series  of  prospective  studies 
estimating  the  total  costs  and  benefits  of  the  Clean 
Air  Act.  expected  to  be  published  later  in  1999. 

'^  Regulatory  Impact  Analysis  for  the  NOx  SIP 
Call,  FIP.  and  Section  126  Petitions"  September 
1998.  EPA-452/R-98-003. 


6.  Estimate  the  economic  value  of  the 
estimated  changes  in  human  health, 
human  welfare,  and  environmental 
outcomes 

7.  Compare  the  resulting  estimate  of 
economic  benefits  with  the  estimated 
costs,  and  calculate  the  net  monetized 
benefits  of  the  proposed  standards 

8.  Evaluate  the  uncertainty 
surrounding  the  estimate  of  net 
monetized  benefit  by  developing  ranges 
of  residts  that  reflect  the  key  underlying 
scientific,  economic,  data,  and  modeling 
imcertainties 

c.  What  Are  the  Significant 
Limitations  of  the  Benefit-Cost  Analysis? 
Every  BCA  examining  the  potential 
effects  of  a  change  in  environmental 
protection  requirements  is  limited  to 
some  extent  by  data  gaps,  limitations  in 
model  capabilities  (such  as  geographic 
coverage),  and  uncertainties  in  the 
underlying  scientific  and  economic 
studies  used  to  configure  the  benefit  and 
cost  models.  Deficiencies  in  the 
scientific  literature  often  result  in  the 
inability  to  estimate  changes  in  health 
and  environmental  effects,  such  as 
potential  increases  in  premature 
mortality  associated  with  increased 
exposure  to  cdrbon  models.  Deficiencies 
in  the  economics  literature  often  result 
in  the  inability  to  assign  economic 
values  even  to  those  health  and 
environmental  outcomes  that  can  be 
quantified,  such  as  changes  in  lung 
function  caused  by  increased  exposure 
to  ozone.  While  these  general 
uncertainties  in  the  underlying 
scientific  and  economics  literatures  are 
discussed  in  detail  in  the  RIA  and  its 
supporting  documents  and  references, 
the  key  uncertainties  that  have  a  bearing 
on  the  results  of  the  preliminary  BCA  of 
today's  proposed  standards  are: 

1.  The  exclusion  of  potentially 
significant  benefit  categories  (e.g., 
health  and  ecological  benefits  of 
incidentally  controlled  hazardous  air 
pollutants) 

2.  Scientific  uncertainties  regarding 
whether  the  observed  statistical 
relationship  between  exposiue  to 
elevated  particulate  matter  and 
incidences  of  adverse  health  effects 
reflects  a  causal  relationship  (especially 
premature  mortality  and  chronic 
bronchitis) 

3.  Scientific  uncertainty  regarding  the 
potential  existence  of  a  concentration 
threshold  below  which  adverse  health 
effects  of  exposure  to  particulate  matter 
might  not  occur 

4.  Scientific  uncertainty  regarding 
whether  tropospheric  ozone  exposure 
contributes  to  premature  mortality 

In  addition  to  these  uncertainties  and 
shortcomings  that  pervade  all  analyses 
of  criteria  air  pollutant  control 
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prograi  is,  a  number  of  limitations  apply 
specifically  to  the  preliminary  BCA  of 
today's  proposed  rules.  Though  we  used 
the  bes  data  and  models  currently 
availab  e,  we  were  required  to  adopt  a 
numbei  of  simplifying  assumptions  and 
to  use  c  ata  sets  that,  while  reasonably 
close,  d  id  not  match  precisely  the 
conditions  and  effects  expected  to  result 
from  in  plementation  of  the  standards 
propos(d  today.  For  example,  the  year 
2010  er  missions  data  sets  available  for 
use  in  t  lis  analysis  do  not  fully  reflect 
the  emissions  reductions  expected  to  be 
achieve  i  by  other  recently-enacted 
standar  Is  and  by  expected  near- future 
control  programs,  such  as  additional 
measuriss  aimed  at  full  attainment  of  the 
new  fin  3  particulate  matter  National 
Ambier  t  Air  Quality  Standards.  In 
additioi  i,  we  have  used  the  year  2010  as 
a  proxy  for  the  time  (actually  circa  2040) 
when  a  1  non-complying  vehicles  would 
be  fully  retired  from  the  fleet  and  full 
implementation  of  today's  proposed 
standards  would  be  finally  achieved, 
requirir  g  adjustments  described  more 
fully  in  the  next  section.  The  key 
limitati  )ns  and  uncertainties  unique  to 
the  prel  iminary  BCA  of  today's 
propose  d  rules,  therefore,  include: 

1.  A  I  lismatch  between  the  2010  air 
quality  lase  year  adopted  for  the  BCA 
and  the  eventual  timing  of  fleet  turnover 

2.  Potential  mis-estimation  of  future 
year  em  issions  inventories,  such  as 
those  as  sociated  with  nonroad  vehicle 
emissio  is  and  with  measures  aimed  at 
attainin ;  and  maintaining  compliance 
with  ne  vly  revised  ambient  air  quality 
standari  Is 

3.  Un  ;e.lainties  associated  with  the 
extrapo  ation  of  air  quality  monitoring 
data  to  ^istant  sites  required  to  capture 
the  effei  :ts  of  the  proposed  standards  on 
all  affec  :ed  populations 

Despi  :e  these  additional  important 
uncertainties,  which  are  discussed  in 
more  de  tail  or  referenced  in  the  Draft 
RIA,  we  believe  the  preliminary  BCA 
does  pn  ivide  a  reasonable  indication  of 
the  pote  ntial  range  of  net  economic 
benefits  of  the  standards  proposed 
today.  This  is  because  the  analysis 
focuses  an  estimating  the  economic 
effects  c  f  the  changes  in  air  quality 
conditic  ns  expected  to  result  from 
today's  iroposed  rules,  rather  than 
focusinj  on  developing  a  precise 
predict!  jn  of  the  absolute  levels  of  air 
quality  ikely  to  prevail  at  some 
particul  ii  time  in  the  future.  An 
analysis  focusing  on  the  changes  in  air 
quahty  i  ;an  give  useful  insights  into  the 
Ukely  e(  onomic  effects  of  emission 
reductic  ns  of  the  magnitude  expected  to 
result  fr  3m  today's  proposed  rule. 

d.  Ho  V  Did  We  Perform  the  Benefit- 
Cost  An  ilysis?  As  summarized  above. 


the  analytical  sequence  begins  with  a 
projection  of  the  mix  of  technologies 
likely  to  be  deployed  to  comply  with  the 
new  standards,  and  the  costs  incurred 
and  emissions  reductions  achieved  by 
these  changes  in  technology.  The 
program  proposed  today  has  various 
cost  and  emission  related  components, 
as  described  earlier  in  this  section. 
These  components  would  begin  at 
various  times  and  in  some  cases  would 
phase  in  over  time.  This  means  that 
during  the  early  years  of  the  program 
there  would  not  be  a  consistent  match 
between  cost  and  benefits.  This  is 
especially  true  for  the  vehicle  control 
portions  of  the  proposal,  where  the  full 
vehicle  cost  would  be  incurred  at  the 
time  of  vehicle  purchase,  while  the  fuel 
cost  along  with  the  emission  reductions 
and  benefits  would  occur  throughout 
the  lifetime  of  the  vehicle.  To  deal  with 
this  question,  we  might  have  wished  to 
perform  a  per-vehicle  analysis 
corresponding  to  the  cost  effectiveness 
analysis  described  above.  However,  the 
modeling  used  for  benefits  estimates 
cannot  be  done  on  a  per-vehicle  basis, 
so  we  have  instead  used  an  annual  cost 
and  annual  benefit  approach. 

To  develop  a  representative  benefit- 
cost  nimiber,  we  need  to  have  a  stable 
set  of  cost  and  emission  reductions  to 
use.  This  means  using  a  future  year 
where  the  fleet  is  fully  turned  over  and 
there  is  a  consistent  annual  cost  and 
annual  emission  reduction.  For  today's 
proposal  this  stability  wouldn't  occur 
until  well  into  the  future.  However,  for 
the  purpose  of  the  benefit  calculations, 
we  have  no  available  baseline  data  set 
beyond  the  year  2010.  We  have 
therefore  made  adjustments  to  allow  use 
of  2010  as  a  surrogate  for  a  future  year 
in  which  the  fleet  consists  entirely  of 
Tier  2  vehicles. 

For  emissions,  we  calculated 
reductions  by  treating  2010  as  if  the 
fleet  had  already  turned  over.  We  did 
this  by  applying  the  control  case 
emission  factor  from  a  fully  turned  over 
fleet  year  (from  the  year  2040)  to  the 
fleet  mileages  for  this  year.  Clearly,  this 
approach  does  not,  nor  is  it  intended  to, 
predict  actual  expected  emission 
reductions  for  2010.  This  is  not  its 
purpose.  It  is  intended  to  portray  the 
characteristics  of  the  vehicle  fleet  after 
it  is  fully  turned  over,  within  the 
constraint  that  2010  was  the  latest  year 
for  which  we  could  perform  an  analysis. 

The  resulting  analysis  represents  a 
snapshot  of  benefits  and  costs  in  a 
future  year  in  which  the  light-duty  fleet 
consists  entirely  of  Tier  2  vehicles.  As 
such,  it  depicts  the  maximum  emission 
reductions  (and  resultant  benefits)  and 
among  the  lowest  costs  that  would  be 
achieved  in  any  one  year  by  the  program 


on  a  "per  mile"  basis.  (Note,  however, 
that  net  benefits  would  continue  to  grow 
over  time  beyond  those  resulting  from 
this  analysis,  but  only  because  of  grov^rth 
in  vehicle  miles  traveled.)  Thus,  based 
on  the  long-term  costs  for  a  fully  turned 
over  fleet,  the  resulting  benefit-cost  ratio 
will  be  close  to  its  maximum  point  (for 
those  benefits  that  we  have  been  able  to 
value). 

Costs  to  be  compared  to  the 
monetized  value  of  the  benefits  were 
also  developed  for  a  fleet  the  size  of  the 
year  2010  fleet.  For  this  purpose  we 
used  the  long  term  cost  once  the  capital 
costs  have  been  recovered  and  the 
manufacturing  learning  curve 
reductions  have  been  realized,  since  this 
most  closely  represents  the  makeup  of  a 
fully  turned  over  fleet. 

We  also  made  adjustments  in  the 
costs  to  account  for  the  fact  that  there 
is  a  time  difference  between  when  some 
of  the  costs  are  expended  and  when  the 
benefits  are  realized.  The  vehicle  costs 
are  expended  when  the  vehicle  is  sold, 
while  the  fuel  related  costs  and  the 
benefits  are  distributed  over  the  life  of 
the  vehicle.  We  resolved  this  difference 
by  using  costs  distributed  over  time 
such  that  there  is  a  constant  cost  per  ton 
of  emissions  reduction  and  such  that  the 
net  present  value  of  these  distributed 
costs  corresponds  to  the  net  present 
value  of  the  actual  costs. 

The  resulting  adjusted  costs  are 
somewhat  greater  than  the  expected 
actual  annual  cost  of  the  program, 
reflecting  the  time  value  adjustment. 
Thus,  both  because  of  the  assumption  of 
a  fully  tiuned  over  fleet  and  because  of 
the  time  value  adjustment,  the  costs 
presented  in  this  section  do  not 
represent  expected  actual  annual  costs 
for  2010.  Rather,  they  represent  an 
approximation  of  the  steady-state  cost 
per  ton  that  would  likely  prevail  in  2015 
and  beyond.  The  benefit  cost  ratio  for 
the  earlier  years  of  the  program  would 
be  expected  to  be  lower  than  that  based 
on  these  costs,  since  the  fleet-adjusted 
costs  are  larger  in  the  early  years  of  the 
program  while  the  benefits  are  smaller. 

Finally,  at  the  time  that  we  imdertook 
the  development  of  the  benefit  estimates 
for  this  rule,  we  did  not  have 
quantitative  estimates  of  the  VOC 
emission  reductions  that  would  result 
from  the  evaporative  emission  standards 
in  the  proposal.  Therefore,  the  benefit 
estimates  do  not  include  the  value  of  the 
evaporative  emission  standard. 
Consistent  with  this,  the  program  cost 
estimates  also  exclude  the  evaporative 
emission  control  cost.  Since  the 
evaporative  emission  reductions  and 
costs  are  both  relatively  small  compared 
to  the  rest  of  the  program,  they  are  not 
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expected  to  significantly  aifect  the 
overall  cost-benefit  ratio. 

In  order  to  estimate  the  changes  in  air 
quality  conditions  that  would  result 
from  tiiese  emissions  reductions,  we 
developed  two  separate,  year  2010 
emissions  inventories  to  be  used  as 
inputs  to  the  air  quality  models.  The 
first,  baseline  inventory  reflects  the  best 
available  approximation  of  the  county- 
by-county  emissions  for  NOx,  NMHC, 
and  SO2  expected  to  prevail  in  the  year 
2010  in  the  absence  of  the  standards 
proposed  today.  To  generate  the  second, 
control  case  inventory,  we  first 
estimated  the  change  in  vehicle 
emissions,  by  pollutant  and  by  county, 
expected  to  be  achieved  by  the  2010 
control  scenario  described  above.  We 
then  took  the  baseline  emissions 
inventory  and  subtracted  the  estimated 
reduction  for  each  county-pollutant 
combination  to  generate  the  second, 
control  case  emissions  inventory.  Taken 
together,  the  two  resulting  emissions 
inventories  reflect  two  alternative  states 
of  the  world  and  the  differences 
between  them  represent  our  best 
estimate  of  the  reductions  in  emissions 
that  would  result  from  our  control 
scenario. 

With  these  two  emissions  inventories 
in  hand,  the  next  step  was  to  "map"  the 
coimty-by-county  and  pollutant-by- 
pollutant  emission  estimates  to  the 
input  grid  cells  of  two  air  quality 
models  and  one  deposition  model.  The 
first  model,  called  the  Urban  Airshed 
Model  (UAM),  is  designed  to  estimate 
the  tropospheric  ozone  concentrations 
resulting  from  a  specific  inventory  of 
emissions  of  ozone  precursor  pollutants, 
particularly  NOx  and  NMHC.  The 
second  model,  called  the  Climatological 
Regional  Dispersion  Model  Source- 
Receptor  Matrix  model  (S-R  Matrix),  is 
designed  to  estimate  the  changes  in 
ambient  particulate  matter  and  visibility 
that  would  result  from  a  specific  set  of 
changes  in  emissions  of  primary 
particulate  matter  and  secondary 
particulate  matter  precursors,  such  as 
SO;,  NOx,  and  NMHC.  Also,  separate 
factors  relating  nitrogen  emissions  to 
watershed  deposition  were  developed 
using  the  Regional  Acid  Deposition 
Model  (RADM).  By  nmning  both  the 
baseline  and  control  case  emissions 
inventories  through  these  models,  we 
were  able  to  estimate  the  expected  2010 
air  quality  conditions  and  the  changes 
in  air  quality  conditions  that  would 
result  from  the  emissions  reductions 
expected  to  be  achieved  by  the 
standards  proposed  today. 

After  developing  these  two  sets  of 
year  2010  an  quality  profiles,  we  used 
the  same  health  and  environmental 
effect  models  used  in  the  812  studies  to 


calculate  the  differences  in  human 
health  and  environmental  outcomes 
projected  to  occiu-  with  and  without  the 
proposed  standards.  Specifically,  we 
used  the  Criteria  Air  Pollutant  Modeling 
System  (CAPMS)  to  estimate  changes  in 
hiunan  health  outcomes,  the 
Agricultural  Simulation  Model  (AGSIM) 
to  estimate  changes  in  yields  of  a 
selected  few  agricultural  crops,  and  a 
Household  Soiling  Damage  function  to 
estimate  the  value  of  reduced  household 
soiling  due  to  particulate  matter.  In 
addition,  the  benefits  of  reduced 
visibility  impairment  were  estimated 
using  the  same  overall  methodology 
used  in  the  812  studies,  updated  to 
reflect  recent  advancements  in  the 
literature.  Finedly,  we  developed 
estimates  of  the  effect  of  changes  in 
nitrogen  deposition  to  sensitive 
estuaries  using  methodologies  applied 
in  the  PM/Ozone  NAAQS  RIA  (1997) 
and  in  the  recent  NOx  SIP  Call 
rulemaking.  (These  benefits  models  and 
methodologies  are  described  in  detail  in 
the  RIAs  associated  with  these  actions.) 
Several  air  quality-related  health  and 
environmental  benefits,  however,  could 
not  be  calculated  for  the  preliminary 
BCA  of  today's  proposed  standards. 
Changes  in  human  health  and 
environmental  effects  due  to  changes  in 
ambient  concentrations  of  carbon 
monoxide  (CO),  gaseous  sulfur  dioxide 
(SO2),  gaseous  nitrogen  dioxide  (NO2), 
and  hazardous  air  pollutants  could  not 
be  included,  though  some  of  these  may 
be  included  in  the  extended  analysis  to 
be  conducted  for  the  final  rule. 

To  characterize  the  total  economic 
value  of  the  reductions  in  adverse 
effects  achieved  across  the  lower  48 
states,^-*  we  used  the  same  set  of 
economic  valuation  coefficients  and 
models  used  in  the  section  812  studies 
and  the  recent  NOx  SIP  Call  RIA  to 
convert  each  type  of  adverse  effect  into 
a  dollar  value  equivalent.  The  net 
monetary  benefits  of  today's  proposed 
standards  were  then  calculated  by 
subtracting  the  estimated  costs  of 
compliance  from  the  estimated 
monetary  benefits  of  the  reductions  in 
adverse  health  and  environmental 
effects. 

In  the  final  step  of  the  analysis,  we 
estimated  the  range  of  net  benefit 
estimates  that  might  occur  if  important 
but  uncertain  underlying  factors  were 
allowed  to  vary.  By  conducting  this 
"uncertainty  analysis,"  we  sought  to 
demonstrate  how  much  the  overall  net 


'■3  Though  California  is  included  based  on  the 
expectation  that  reductions  in  surrounding  states 
will  achieve  some  benefits  in  California,  this 
analysis  does  not  assume  additional  reductions  in 
California  emissions  beyond  those  already  achieved 
by  prevailing  standards. 


benefit  estimate  might  vary  based  on  the 
particular  uncertainties  imderlying  the 
estimates  for  human  health  and 
environmental  effect  incidence  and  the 
economic  valuation  of  those  effects.  To 
accomplish  this,  we  calculated  a  range 
of  possible  monetized  benefit  estimates 
using  two  sets  of  assumptions 
siuTounding  the  modeling  techniques. 

The  method  for  presenting 
uncertainty,  referred  to  here  as  the 
sensitivity  approach,  identifies  the 
imcertain  variables  that  appear  to  most 
strongly  influence  the  overall 
uncertainty  in  the  monetized  benefit 
estimate.  These  included,  among  others, 
(1)  The  potential  that  a  concentration 
threshold  exists  below  that  adverse  PM- 
related  health  effects  may  not  occur,  (2) 
alternative  methods  for  valuing 
mortality,  (3)  the  potential  contribution 
of  tropospheric  ozone  to  premature 
mortality,  (4)  alternative  methods  for 
valuing  reduced  cases  of  chronic 
bronchitis,  (5)  the  extent  to  which 
agricultural  crops  included  in  our 
benefits  model  are  resistant  to  damage 
from  tropospheric  ozone,  (6)  alternative 
approaches  for  valuing  visibility.  After 
identifying  these  key  variables,  we 
defined  lower  bound  and  upper  boimd 
values  for  each  variable  and  combined 
these  into  a  Low  Case  and  a  High  Case. 
This  approach  allowed  us  to 
demonstrate  the  sensitivity  of  the  total 
benefits  to  uncertainties  in  important 
variables.  For  example,  there  is  no 
compelling  scientific  evidence  that  a 
PM  concentration  threshold  exists 
below  that  adverse  health  effects  do  not 
occur.  However,  there  is  also  no 
scientific  evidence  ruling  out  the 
potential  existence  of  a  threshold.  As  a 
result,  there  are  no  data  available  that 
would  support  estimating  the 
probability  that  a  threshold  exists  at  any 
particular  PM  concentration.  Under 
these  circumstances,  using  the 
sensitivity  approach  allows  us  to 
demonstrate  the  effect  of  assiuning 
different  levels  for  a  PM  threshold. 

This  uncertainty  calculation  method 
does  not  provide  a  definitive  or 
complete  picture  of  the  true  range  of 
monetized  benefits  estimates.  This 
approach,  as  implemented  in  this 
preliminary  BCA,  does  not  reflect 
important  uncertainties  in  earlier  steps 
of  the  analysis,  including  estimation  of 
compliance  technologies  and  strategies, 
emissions  reductions  and  costs 
associated  with  those  technologies  and 
strategies,  and  air  quality  and 
deposition  changes  achieved  by  those 
emissions  reductions.  Nor  does  this 
approach  provide  a  full  accounting  of 
all  potential  benefits  (or  disbenefits) 
associated  with  the  Tier  2  standards, 
due  to  data  or  methodological 
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limits  tions.  Therefore,  the  uncertainty 
range  is  only  representative  of  those 
benef  ts  that  we  were  able  to  quantify 
and  n  onetize. 

e.  I  'hat  Were  the  Results  of  the 
Bene)  t-Cost  Analysis?  The  preliminar>' 
BCA  I  JT  the  proposed  standards  reflects 
a  sing  e  year  "snapshot"  indicative  of 
the  re  ative  yearly  benefits  and  costs 
expec  ed  to  be  realized  once  the 
propo  jed  standards  have  been  fully 
imple  nented  and  non-compliant 
vehicl  9S  have  all  been  retired.  By 
necessity,  we  chose  to  model  the  year 
2010  Because  essential  data  on 
emissions  and  air  quality  were  available 
for  thifc  year,  but  not  for  later  years,  even 
thougl  the  complete  tiimover  of  the 
fleet  to  Tier  2  compliant  vehicles  will 
not  occur  until  well  after  2010. 
Consequently,  these  results  are  best 
viewed  as  a  representation  of  yearly 
benefi  s  and  costs  over  the  long-term 
and  sh  ould  not  be  interpreted  as 
reflect  ng  actual  benefits  and  costs 
likely  o  be  realized  for  the  year  2010 
itself.   Jenefits  of  the  amounts  shown 
here  ai  e  likely  to  be  realized  in  the 
2015-;  020  time  frame.  In  reality,  near- 
term  c(  »sts  will  be  higher  than  long-run 
costs  a  s  vehicle  manufacturers  and  oil 
compa  lies  invest  in  new  capital 
equipr  lent  and  develop  and  implement 
new  te  ;hnologies.  In  addition,  near-term 
benefits  will  be  lower  than  long-run 
benefit  >  because  it  will  take  a  number  of 
years  f  )r  Tier  2-compliant  vehicles  to 
fully  d  splace  older,  more  polluting 
vehicle  s.  However,  as  described  earlier, 
we  hav  e  adjusted  the  cost  estimates 
upwar(  to  compensate  for  this 
discrep  ancy  in  the  timing  of  benefits 
and  CO!  ts  and  to  ensure  that  the  benefits 
and  CO!  ts  are  calculated  on  a  consistent 
basis.  I  ecause  of  this  adjustment,  the 
cost  estimates  also  should  not  be 
interpreted  as  reflecting  the  actual  costs 
expectt  d  to  be  incurred  in  the  year 
2010.  A  ctual  program  costs  can  be 
found  i  1  Section  IV.D.3. 
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Earlier  in  this  section,  we  described  in 
more  detail  our  approach  to  estimating 
and  adjusting  our  cost  estimates,  based 
upon  the  long-run  costs  expected  to  be 
inciirred  in  future  years  after  the  initial 
capital  and  technology  investments 
have  been  made.  The  resulting  adjusted 
cost  values  are  given  in  Table  IV.D.-5. 
Since  the  long  term  costs  are  not 
representative  of  the  per  vehicle  costs  in 
the  early  phases  of  the  program,  we  also 
estimated  an  adjusted  cost  based  on  the 
near  term  cost  effectiveness  value.  Using 
the  near  term  cost  effectiveness  value  of 
S2134/per  ton,  the  adjusted  cost  would 
be  $4.3  billion.  While  no  actual  in-use 
fleet  could  consist  entirely  of  vehicles 
experiencing  this  near  term  cost,  this 
value  does  present  an  upper  bound  on 
the  cost  figure. 

Table  IV. D.-5.— Adjusted  Cost  for 
Comparison  to  Benefits 


Cost  basis 

Adjusted 

cost  (billions 

of  dollars) 

Long  term  

35 

O.J 

With  respect  to  the  benefits,  several 
different  measures  of  benefits  can  be 
useful  to  compare  and  contrast  to  the 
estimated  compliance  costs.  These 
benefit  measures  include:  (a)  The  tons  of 
emissions  reductions  achieved,  (b)  the 
reductions  in  incidences  of  adverse 
health  and  environmental  effects,  cmd 
(c)  the  estimated  economic  value  of 
those  reduced  adverse  effects. 
Calculating  the  cost  per  ton  of  pollutant 
reduced  is  particularly  useful  for 
comparing  the  cost  effectiveness  of 
proposed  new  standards  or  programs 
against  existing  programs  or  alternative 
new  programs  achieving  reductions  in 
the  same  pollutant  or  combination  of 
pollutants.  The  cost-effectiveness 
analysis  presented  earlier  in  this 
preamble  provides  such  calculations  on 


a  per-vehicle  basis.  Considering  the 
absolute  numbers  of  avoided  adverse 
health  and  environmental  effects  can 
also  provide  valuable  insights  into  the 
nature  of  the  health  and  envirormiental 
problem  being  addressed  by  the  rule  as 
well  as  the  magnitude  of  the  total  public 
health  and  environmental  gains 
potentially  achieved  by  the  proposed 
rule.  Finally,  when  considered  along 
with  other  important  economic 
dimensions — including  environmental 
justice,  small  business  financial  effects, 
and  other  outcomes  related  to  the 
distribution  of  benefits  and  costs  among 
particular  groups — the  direct 
comparison  of  quantified  economic 
benefits  and  economic  costs  can  provide 
useful  insights  into  the  overall 
estimated  net  economic  effect  of  the 
proposed  standards. 

Table  IV.D.-6  presents  our  range  of 
estimates  of  both  the  estimated 
reductions  in  adverse  effect  incidences 
and  the  estimated  economic  value  of 
those  incidence  reductions.  Specifically, 
the  table  lists  the  avoided  incidences  of 
individual  health  and  environmental 
effects,  the  pollutant  associated  with 
each  of  these  endpoints,  and  the  range 
of  estimated  economic  value  of  those 
avoided  incidences.  For  several  effects, 
particularly  envirorunental  effects, 
direct  calculation  of  economic  value  in 
response  to  air  quality  conditions  is 
performed,  eliminating  the  intermediate 
step  of  calculating  incidences.  Table 
IV.D.-7  supplements  Table  IV.D.-6  by 
listing  those  additional  health  and 
environmental  benefits  that  could  not  be 
expressed  in  quantitative  incidence 
and/or  economic  value  terms.  A  full 
appreciation  of  the  overall  economic 
consequences  of  today's  proposed 
standards  requires  consideration  of  all 
benefits  and  costs  expected  to  result 
from  the  new  standards,  not  just  those 
benefits  and  costs  that  could  be 
expressed  here  in  dollar  terms. 


IV.D.-6.— Avoided  Incidence  and  Monetized  Benefits  Associated  With  the  Tier  2  Rule  for  a  Range  of 

Assumption  Sets 


Endpoint 


Avoided  incidence 
(cases/year) 


Low 


Morality  (long-term  exp  — ages  30+) 

ity  (long-term  exp— infants)  

bronchitis  

Admissions— all  respiratory  (all  ages) 
Admissions — congestive  fieart  failure 
Admissions — ischemic  heart  disease  , 
bronchitis  

r  respiratory  symptoms  (LRS) 

r  respiratory  symptoms  (URS)  

loss  days  (WLD)   

restncted  activity  days  (MRAD) 


832 

3.885 

504 

127 

146 

984 

19,782 

3,093 

233,000 

1.856,000 


High^ 


Monetary  benefits 
(millions  1997S) 


Low 


2,416 

10 

3,914 

836 

138 

159 

4,072 

37,437 

3,387 

415,000 

3,370,000 


2,275 


281 
4.6 
1.5 
2.2 
0.1 
0.3 
0.1 
23.8 
87.7 


High 


14,256 
56 
1,354 
7.6 
1.7 
2.4 
0.2 
0.5 
0.1 
42.3 
159.3 
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Table  IV.D.-6.— Avoided  Incidence  and  Monetized  Benefits  Associated  With  the  Tier  2  Rule  for  a  Range  of 

Assumption  Sets — Continued 


Endpoint 


Avoided  incidence 
(cases/year) 

Monetary  benefits 
(millions  1997$) 

Low" 

High" 

Low 

High 

60.1 

60.1 

388 

736 
71.545 

2.312 

549 
54,101 

5.3 
1.3 
43.0 
-1 
165 
200 

7.1 

1.7 

60.4 

301 

701 

200 

3.150 

19.525 

Household  soiling  damage  

Ozone: 

Mortality  (short-term;  four  U.S.  studies)  

Hospital  admissions — all  respiratory  (all  ages) 

Any  of  19  acute  symptoms 

Decreased  worker  productivity 

Agricultural  crop  damage  

Visibility 

Nitrogen  Deposition  


Total  (PM  +  ozone  +  visibility  +  N  deposition) 


•The  low  assumption  set  assumes  effects  from  PM  do  not  occur  below  concentrations  of  15  fig/m',  that  all  mortality  and  chomic  bronchitis  ef- 
fects occur  within  the  same  year  of  the  PM  reduction  (see  Section  7.a.  of  the  Draft  RIA  for  a  discussion  of  this  uncertainty),  utilizes  the  value  of 
statistical  life  year  lost  approach,  ozone-related  mortality  and  PM-related  infant  mortality  are  not  included  in  the  benefits  estimate,  chronic  bron- 
chitis valued  with  the  cost  of  illness  approach,  plantings  of  commodity  crop  cultivars  are  assumed  to  be  insensitive  to  ozone,  does  not  value  resi- 
dential visibility  benefits,  and  uses  the  lower-bound  estimate  of  "willingness  to  pay"  for  recreational  visibility  to  reflect  variation. 

"The  high  assumption  set  assumes  a  PM  threshold  of  background,  utilizes  the  value  of  a  statistical  life  approach,  both  ozone-related  mortality 
and  PM-related  mortality  are  included  In  the  estimation  of  benefits,  chronic  bronchitis  valued  with  a  willlngness-to-pay  approach,  plantings  of 
commodity  crop  cultivars  are  assumed  to  be  sensitive  to  ozone,  and  full  accounting  for  recreational  and  residential  visibility  benefits. 


Table  IV.D.-7.- 

—ADDITIONAL,  Non-monetized  Benefits  of  Proposed  Tier  2  Standards 

Pollutant 

Nonmonetized  adverse  effects 

Particulate  Matter ; 

Large  Changes  in  Pulmonary  Function. 

Other  Chronic  Respiratory  Diseases. 

Inflammation  of  the  Lung. 

Chronic  Asthma  and  Bronchitis. 

Ozone                

Changes  in  Pulmonary  Function. 

Increased  Ainway  Responsiveness  to  Stimuli. 

Centroacinar  Fibrosis. 

Immunological  Changes. 

Chronic  Respiratory  Diseases. 

Extrapulmonary  Effects  (i.e.,  other  organ  systems). 

Forest  and  other  Ecological  Effects. 

Materials  Damage. 

Carbon  Monoxide 

Premature  Mortality. 

Decreased  Time  to  Onset  of  Angina. 

, 

* 

Behavioral  Effects. 

Other  Cardiovascular  Effects. 

Developmental  Effects. 

fiulfur  Dioxide                                     .  .. 

Respiratory  Symptoms  in  Non-Asthmatics. 

Hospital  Admissions. 

Agricultural  Effects. 

Materials  Damage. 

Nitrogen  Oxides 

Increased  Airway  Responsiveness  to  Stimuli. 

Decreased  Pulmonary  Function. 

Inflammation  of  the  Lung. 

Immunological  Changes. 

Eye  Irritation. 

Materials  Damage. 

Acid  Deposition, 

Hazardous  Air  Pollutants 

All  Human  Health  Effects. 

Ecological  Effects. 

These  resuhs  indicate  that,  based  on 
the  particular  assumptions,  models,  and 
data  used  in  this  prehminary  BCA,  the 
range  of  monetary  benefits  realized  after 
hill  turnover  of  the  fleet  to  Tier  2 
vehicles  would  be  approximately  3.2 
billion  to  19.5  billion  dollars  per  year. 
Comparing  this  estimate  of  the 
economic  benefits  with  the  adjusted 


cost  estimate  indicates  that  the  net 
economic  benefit  of  the  proposed 
standards  to  society  could  be  from  a  net 
cost  of  0.4  billion  to  a  net  benefit  of  16.0 
billion  dollars  per  year. 

The  breadth  of  the  ranges  of  net 
economic  benefit  estimates  presented  in 
this  preliminary  BCA  reinforces  our 
conclusion  that  these  BCA  results  may 
be  indicative  of  potential  overall 


economic  effects,  but  they  should  by  no 
means  dictate  whether  or  not  the 
standards  proposed  today  should  be 
promulgated. 

f.  What  Additional  Efforts  WiU  Be 
Made  Following  Proposal?  While  we 
believe  that  the  preliminary  BCA 
provides  a  strong  indication  that  the 
standards  proposed  today  will  yield 
positive  overall  economic  benefits,  we 
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belie  ^e  it  is  important  to  do  additional 
analji  sis  prior  to  the  final  decision 
regarding  these  standards.  In  particular, 
we  plan  to  develop  an  updated  and 
extended  set  of  emissions  inventories, 
and  t )  expand  the  range  of  pollutant- 
speci  ic  effects  to  include  the  benefits  of 
reductions  in  carbon  monoxide  (CO), 
sulfui  dioxide  (SO2),  nitrogen  dioxide 
(N02t  and  perhaps  hazardous  air 
poUu  ants.  We  will  also  carefully  review 
the  pi  iblic  comments  submitted  on  the 
prelir  linary  BCA  and  review  each  of  the 
assun  iptions  and  methods  used  in  light 
these  public  comments  and  the  advice 
of  the  Science  Advisory  Board  charged 
with  1  eviewing  these  and  other  methods 
being  used  in  the  pending  section  812 
Prosp  jctive  Study  Report  to  Congress. 


E.  Ott  er  Program  Design  Options  We 
Have  Considered 


In 
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a  Jdition  to  the  proposed  program 
combfiing  Tier  2  vehicle  standards  and 

sulfur  controls,  we  have 
consijered  two  other  major  alternatives 
mprehensive  vehicle/fuel 
This  section  identifies  these 
two  al  [ematives  and  seeks  comment  on 
specif  c  aspects  of  each. 

1.  Cor  )orate  Average  Standards  Based 
on  NN  OG  or  NMOG+NOx 
We  lave  described  in  great  detail  in 
sections  of  this  preamble  why 
our  main  pollutant  of  concern 
rulemaking.  Based  on  this 
,  we  are  proposing  a  Tier  2 
that  is  centered  around  a  full 
life  corporate  average  NOx 
(0.07  g/mi).  Our  proposed 
program  for  non-Tier  2  vehicles 
centered  around  a  corporate 
NOx  standard  (0.30  or  0.20 
pending  on  vehicle  type), 
i:  omia's  program,  by  contrast,  is 
■  on  corporate  average  NMOG 
s.  We  recognize  that  for  Tier  2 
we  could  also  set  up  the  bins 
standards  and  impose  an 
NMOG  standard  in  a  similar 
A  program  centered  on 
average  NMOG  standards 
<  ven  be  defined  in  such  a  way 
X  emissions  would  be  indirectly 
down  to  the  levels  we  have 
with  our  proposed  Tier  2 
Is.  Such  an  approach  would 
more  consistency  with 
s  program,  and  would  be 
with  our  own  NLEV  program, 
we  believe  it  is  best,  for  dbe 
program,  to  use  a  NOx  average 


a  NOx  average  standard  we  can 
lor  the  various  aspects  of  the 
to  reduce  the  pollutant  with 
ve  are  most  concerned.  Thus, 
our  ave  raging,  banking  and  trading 


program  has  been  set  up  to  provide  NOx 
credits  for  early  compliance  with  the 
Tier  2  NOx  average  standard  and  to 
provide  additional  NOx  credits  for 
manufactiu-ers  certifying  to  extended 
useful  lives.  Also,  the  NOx  average 
standard  allows  us  to  set  up  bins  in 
such  a  way  as  to  provide  manufacturers 
with  incentives  to  strive  for  additional 
NOx  reductions. 

Although  the  use  of  an  average  NOx 
requirement  conflicts  with  California's 
requirements,  we  do  not  believe  any 
additional  burden  is  imposed  on 
manufacturers.  Under  an  NMOG 
averaging  requirement,  manufacturers 
would  still  have  to  compute  separate 
NMOG  averages  for  their  California  and 
Federal  vehicles.  This  would  be  no 
smaller  burden  than  computing  an 
NMOG  average  for  California  vehicles 
and  a  NOx  average  for  Federal  vehicles. 
We  request  comment  on  the 
appropriateness  and  burden  of  oiu-  NOx 
averaging  standards  and  on  what 
benefits,  if  any,  might  be  afforded  by  an 
NMOG  standard  for  the  federal  program 
in  lieu  of  the  proposed  NOx  average. 

2.  More  Stringent  Tier  2  NOx  and 
Gasoline  Sulfur  Standards 

We  considered  whether  average  NOx 
levels  even  lower  than  0.07  g/mi  (which 
would  likely  result  in  lower  NOx 
standards  for  all  of  the  Tier  2 
certification  bins  and  substantially  limit 
the  number  of  vehicles  certified  at  NOx 
emissions  levels  significantly  higher 
than  0.07  g/mi)  might  be  possible  and 
cost  effective  in  a  scenario  where  sulfur 
levels  in  gasoline  would  be  reduced  to 
an  average  level  on  the  order  of  10  ppm 
(with  perhaps  a  20  ppm  cap). 
Manufacturers  have  requested  that 
California  consider  such  a  "near  zero" 
sulfur  limit  to  help  them  to  meet  the 
mandatory  bins  in  the  CAL  LEV  II 
program,  which  are  more  stringent  than 
what  would  be  required  in  the  proposed 
Tier  2  program.  We  believe  our 
proposed  Tier  2  standards  can  be  met 
with  the  proposed  gasoline  sulfur 
standards.  However,  tighter  Tier  2 
standards  could  require  even  lower 
gasoline  sulfur  limits. 

We  selected  our  proposed  Tier  2 
standards  and  gasoline  sulfur  levels 
based  on  air  quality  need,  technical 
feasibility,  and  cost  effectiveness. 
Hence,  we  believe  the  proposed 
requirements  are  reasonable  and  are  as 
stringent  as  is  warranted.  However,  in 
consideration  of  the  alternative 
discussed  here,  we  request  comment  on 
the  ability  of  manufacturers  to  produce 
vehicles  meeting  a  corporate  average 
NOx  emission  level  substantially  lower 
than  0.07  g/mi.  How  would  the  cost  of 
producing  such  a  vehicle  differ  fi'om  the 


costs  estimated  for  the  proposed  Tier  2 
vehicles?  How  sensitive  would  such  a 
vehicle  be  to  the  sulfur  level  of  gasoline, 
and  what  sulfur  level  would  be 
required?  How  soon  could 
manufacturers  be  expected  to  be  able  to 
comply  with  a  lower  NOx  standard, 
given  that  they  will  be  producing  LEVII 
vehicles  for  California  beginning  in 
2004? 

We  also  request  comment  on  the 
magnitude  of  additional  sulfur 
reduction  that  would  be  necessary  to 
reduce  average  full  useful  life  NOx  to 
levels  significantly  below  0.07  g/mi,  and 
whether  such  low  levels  of  sulfur  can  be 
met  with  the  technology  EPA  expects 
refiners  to  use  to  meet  the  requirements 
we  are  proposing  today.  We  request 
comment  on  the  costs  of  such  sulfur 
reductions  and  the  timing  needed  to 
acquire  and  implement  any  additional 
refinery  controls.  If  refiners  invest  today 
to  achieve  30  ppm  average  sulfur  levels, 
will  those  investments  be  rendered 
obsolete  by  a  future  sulfur  requirement 
of  a  near-zero  average,  or  would  the 
technologies  complement  one  another? 
How  much  time  would  refiners  need  to 
comply  with  a  near- zero  sulfur  standard 
following  compliance  with  a  30  ppm 
standard? 

V.  Additional  Elements  of  the  Proposed 
Vehicle  Program  and  Areas  for 
Comment 

The  section  describes  several 
additional  provisions  of  the  vehicle 
proposal  and  issues  on  which  we  are 
requesting  comment  that  were  not 
previously  discussed  in  this  preamble. 

A.  Other  Vehicle-Related  Elements  of 
the  Proposal 

1.  Proposed  Tier  2  CO,  HCHO  and  PM 
Standards 

Table  IV.B.-l  in  Section  IV.B.4.a. 
above  presented  the  proposed  Tier  2 
standards  for  carbon  monoxide  (CO), 
formaldehyde  (HCHO),  and  particulate 
matter  (PM).  The  following  paragraphs 
discuss  our  selection  of  these  specific 
standards  for  proposal. 

a.  Carbon  Monoxide  (CO)  Standards. 
Beyond  aligning  carbon  monoxide  (CO) 
standards  for  all  LDVs  and  LDTs,  and 
allowing  harmonizing  with  California 
vehicle  technology,  reduction  in  CO 
emissions  is  not  a  primary  goal  of  the 
Tier  2  program.  Thus  the  CO  standards 
we  are  proposing  for  all  Tier  2  LDVs  and 
LDTs  are  essentially  the  same  as  those 
from  the  NLEV  program  for  LDVs  and 
LDTls.  These  standards  would 
harmonize  with  CalLEV  II  CO  standards 
except  at  California's  SULEV  level  (EPA 
Bin  2).  This  lone  divergence  would  not 
pose  additional  burden  to 


Federal  Register/ Vol.  64,  No.  92 /Thursday,  May  13.  1999 /Proposed  Rules 


26081 


manufacturers  because  the  proposed 
federal  Tier  2  CO  standards  for  these 
vehicles  would  be  less  stringent  than 
California's.  Our  proposed  interim 
standards  diuing  the  phase-in  of  Tier  2 
standards  would  apply  these  same  CO 
standards. 

As  we  indicated  in  the  Tier  2  Report 
to  Congress,  the  number  and  severity  of 
CO  NAAQS  violations  have  decreased 
greatly  in  recent  years.  Presently,  CO 
exceedances  occur  primarily  during 
cold  weather.  The  need  for  more 
stringent  cold  CO  standards  is  a  subject 
of  a  separate  EPA  study  that  is  now 
underway.  Consequently,  in  this 
rulemaking  we  propose  to  simply  align 
CO  standards  for  all  categories  with 
those  applicable  to  LDVs  and  LDTls 
under  NLEV.  This  alignment  is 
consistent  with  oui  goal  of  bringing  all 
LDVs  and  all  categories  of  LDTs  under 
common  standards  that  allow  for 
technology  to  be  harmonized  to  the 
extent  possible  with  California. 

We  believe  that  technological  changes 
to  bring  LDT2s  and  HLDTs  '"*  under 
tighter  NMOG  standards  should  easily 
ensure  compliance  with  the  CO 
standards  at  no  additional  cost.  In  fact, 
certification  data  on  current  model  year 
LDTs  indicate  that  there  are  LDTs  in  all 
categories  that  can  already  meet  the 
LDV/LDTl  NLEV  CO  standard. 

We  recognize  that  the  vast  majority  of 
CO  emissions  are  from  motor  vehicles 
and  that  increases  in  population  in 
some  areas  combined  with  increases  in 
vehicle  miles  traveled  could  lead  to 
additional  incidences  of  CO 
nonattainment.  Consequently,  we 
request  comment  on  the  need  for  and 
implications  of  tighter  CO  standards  for 
any  category  of  vehicles  affected  by 
today's  document. 

b.  Formaldehyde  (HCHO)  Standards. 
Similar  to  our  approach  to  the  proposed 
CO  standards,  we  are  proposing  to  align 
all  Tier  2  LDVs  and  LDTs  under  the 
formaldehyde  standards  for  LDVs  and 
LDTls  from  the  NLEV  program.  For  new 
bins  below  Bin  No.  4,  we  propose  to 
adopt  the  CalLEV  II  standards  for 
formaldehyde.  HLDTs,  which  are  not 
subject  to  the  NLEV  program,  would 
become  subject  to  HCHO  standards  for 
the  first  time  imder  the  provisions  of 
this  rulemaking.  The  Tier  2 
formaldehyde  standards  would  be 
essentially  replicated  in  the  interim 
standards  we  are  proposing  for  LDVs 
and  LDTs. 

Formaldehyde  is  a  component  of 
NMOG  but  is  primarily  of  concern  for 


'<  As  defined  earlier,  the  category  called  HLDT,  or 
hea\7  light-duty  truck,  includes  all  LDTs  greater 
than  6000  pounds  GVWR.  This  term  includes  the 
categories  LDT3  and  LDT4. 


methanol-fueled  vehicles,  because  it  is 
chemically  similar  to  methanol  and  is 
likely  to  occiu  when  methanol  is  not 
completely  biuned  in  the  engine. 
HLDTs  are  not  included  under  the 
NLEV  program  and  will  therefore  not 
face  formaldehyde  standards  as  LDVs 
and  LLDTs  will  in  2001  (J  999  in  the 
northeast  states).  We  believe  it  is 
appropriate  to  bring  HLDTs  under 
HCHO  standards  in  this  rulemaking. 
Applying  formaldehyde  standards  to 
HLDTs  would  be  consistent  with  our 
goals  of  aligning  standards  for  all  LDVs 
and  LDTs  regardless  of  fuel  type  and 
harmonizing  technologically  with 
California  standards  wherever  possible 
and  reasonable  and  the  biuden  would 
be  minimal. 

Consequently,  we  are  proposing  to 
include  formaldehyde  standards  for 
HLDTs  imder  the  Tier  2  program  as  well 
as  under  the  interim  programs.  We  note 
that  HCHO  is  actually  a  component  of 
NMOG,  and  as  with  CO,  we  expect  that 
all  vehicles  able  to  meet  the  Tier  2  or 
interim  NMOG  standards  (including 
methanol-fueled  vehicles)  would  readily 
comply  with  the  HCHO  standards. 

c.  Particulate  Matter  (PM)  Standards. 
We  are  proposing  to  adopt  tighter  PM 
standards,  although  in  this  case  only 
full  useful-life  standards.  For  Tier  2 
vehicles,  we  are  proposing  a  0.01  g/mi 
standard  for  all  categories  at  the  Tier  2 
(Bin  5)  level  or  below  (except  ZEV 
which,  of  course,  is  0.0).  To  provide 
manufacturers  with  additional 
flexibility,  we  are  proposing  a  0.02  g/mi 
PM  standard  for  vehicles  that  certify  to 
Bins  6  or  7  standards. 

For  non-Tier  2  LDV/LLDTs  during  the 
phase-in  period,  we  are  proposing  a  PM 
standard  of  0.06  g/mi  for  Bins  4  and  5. 
The  other  standards  would  be  0.04  for 
Bin  3  and  0.01  for  Bin  2.  For  non-Tier 
2  HLDTs,  similar  standards  would  apply 
except  that  the  highest  bin  would  have 
a  PM  standard  of  0.06  g/mi,  gradually 
decreasing  in  the  other  bins  to  0.01 
g/mi  (Bin  2). 

PM  standards  are  primarily  a  concern 
for  diesel-cycle  vehicles,  but  they  also 
apply  to  gasoline  and  other  otto-cycle 
vehicles.  We  propose  to  continue  to 
permit  otto-cycle  vehicles  to  certify  to 
PM  standards  based  on  representative 
test  data  from  similar  technology 
vehicles.  We  request  comment  on  the 
degree  to  which  these  standards  would 
affect  the  certification  of  diesel-fueled 
vehicles. 

2.  Useful  Life 

The  "useful  life"  of  a  vehicle  is  the 
period  of  time,  in  terms  of  years  and 
miles,  during  which  a  manufacturer  is 
formally  responsible  for  the  vehicle's 
emissions  performance.  For  LDVs  and 


LDTs,  there  have  historically  been  both 
"full  useful  life"  values,  approximating 
the  average  life  of  the  vehicle  on  the 
road,  and  "intermediate  useful  life" 
values,  representing  about  half  of  the 
vehicle's  life.  We  are  proposing  several 
changes  to  the  current  useful  life 
provisions  for  LDVs  and  LDTs. 

a.  Mandatory  120,000  Mile  Useful 
Life.  We  are  today  proposing  to  equalize 
full  useful  life  values  for  all  2004  and 
later  model  year  LDVs  and  LDTs  at 
120,000  miles.  This  value  woidd  apply 
to  Tier  2  and  interim  non-Tier  2 
vehicles.  California,  in  its  LEV  11 
program,  has  adopted  full  useful  life 
standards  for  all  LDVs  and  LDTs  of  10 
years  or  120,000  miles,  whichever 
occius  first.  We  are  proposing  that  the 
time  period  for  federal  LDV/LLDTs 
would  be  10  years,  but  it  would  remain 
at  1 1  years  for  HLDTs  consistent  with 
the  Clean  Air  Act.^*'  Intermediate  useful 
life  values,  where  applicable,  would 
remain  at  5  years  or  50,000  miles, 
whichever  occurs  first.  Where 
manufacturers  elect  to  certify  Tier  2 
vehiqjes  for  150,000  miles  to  gain 
additional  NOx  credits,  as  discussed 
below,  the  useful  life  of  those  vehicles 
would  be  15  years  and  150,000  miles. 
We  are  not  proposing  to  harmonize  with 
California  on  the  mandatory  useful  life 
for  evaporative  emissions  of  15  years 
and  150,000  miles,  but  rather  we  are 
proposing  that  this  useful  life  be 
mandatory  for  evaporative  emissions 
only  when  a  manufacturer  elects 
optional  150,000  mile  exhaust  emission 
certification. 

b.  150.000  Mile  Useful  Life 
Certification  Option.  We  aie  proposing 
to  adopt  a  provision  to  provide 
additional  NOx  credit  in  the  fleet 
average  calculation  for  vehicles  certified 
to  a  useful  life  of  150,000  miles.  In  our 
proposal,  a  manufacturer  certifying  an 
engine  family  to  a  150,000  mile  useful 
life  would  incorporate  those  vehicles 
into  its  corporate  NOx  average  as  if  they 
were  certified  to  a  full  useful  life 
standard  0.85  times  the  applicable 
120,000  mile  NOx  standard.  To  use  this 
option,  the  manufacturer  would  have  to 
agree  to  (1)  certify  the  engine  family  to 
the  applicable  120,000  mile  exhaust  and 
evaporative  standards  at  150,000  miles 
for  all  pollutants;  and  (2)  increase  the 
mileage  on  the  single  extra-high  mileage 
in-use  test  vehicle  from  a  minimum  of 


's  Section  202(h)  of  the  Clean  Air  Act  specifies  a 
useful  life  of  1 1  years/120.000  miles  for  HLDTs. 
California  is  able  to  use  a  10  year  figure  because  it 
has  a  waiver  under  section  209  of  tfce  Act  to 
implement  its  own  emission  conUi-l  program  when 
such  program  is  found  to  be  at  least  as  protective 
of  public  health  and  welfare  "in  the  aggregate"  as 
the  federal  program. 
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,  in  directing  EPA  to  perform 
2  study,  also  directed  EPA  to 
i  ier  changing  the  useful  lives  of 
and  LDTs.  Manufacturers  have 
numerous  advances  in  quality, 
mate4ials  and  engineering  that  have  led 
T  actual  vehicle  lives  and  data 
that  each  year  of  a  vehicle's  life, 
are  driving  more  miles.  Current 
i  adicate  that  passenger  cars  are 

approximately  120.000  miles  in 
irst  ten  years  of  life.  Trucks  are 
approximately  150,000  miles. 
Curre  it  regulatory  useful  lives  are  10 
years)  100,000  miles  for  LDV/LLDTs  and 
ye^s/120,000  miles  for  HLDTs.  We 
based  on  our  Tier  2  model  that 
appro»(imately  13  percent  of  light-duty 
NOx  i  nd  11  percent  of  light-duty  VOCs 


is  produced  between  100,000  and 
120.000  miles.  Given  the  trend  toward 
longer  actual  vehicle  lives  and  increases 
in  annual  mileage,  we  believe  that  it  is 
reasonable  to  propose  extension  to  the 
regidatory  useful  life  requirements. 

Additionally,  41  percent  of  light-duty 
NOx  and  59  petcent  of  light-duty  VOC 
is  produced  beyond  120.000  miles. 
Based  on  this  data,  w^  believe  it  is  also 
appropriate  to  propose  incentives  to 
manufacturers  to  certify  their  vehicles  to 
extended  useful  lives  beyond  120.000 
miles.  This  is  why  we  are  proposing,  as 
discussed  above,  to  provide  additional 
NOx  credits  for  Tier  2  vehicles  certified 
to  a  useful  life  of  150.000  miles. 


3.  Light  Duty  Supplemental  Federal  Test 
Procedure  (SFTP)  Standards 

Supplemental  Federal  Test  Procedure 
(SFTP)  standards  require  manufacturers 
to  control  emissions  from  vehicles  when 
operated  at  high  rates  of  speed  and 
acceleration  (the  US06  test  cycle)  and 
when  operated  under  high  ambient 
temperatures  with  air  conditioning 
loads  (the  SC03  test  cycle).  The  existing 
light  duty  SFTP  requirements  begin  a 
three  vear  phase-in  in  model  year  2000 
for  Tier  1  LDV/LLDTs  .  For  HLDTs, 
SFTP  requirements  begin  a  similar 
phase-in  in  2002.  Intermediate  and  full 
useful  life  standards  exist  for  all 
categories.  SFTP  standards  do  not  apply 
to  diesel  fueled  Tier  1  LDT2s  and 
HLDTs.  Table  V.A.-l  shows  the  full 
useful  life  federal  SFTP  requirements 
applicable  to  Tier  1  vehicles. 


Table  V.A.-1.— Full  Useful  Life  Federal  SFTP  Standards  Applicable  to  Tier  1  Vehicles 


Vehicle  category 


LDV/LI  iTI  (gasoline) 
LDV/L(U1  (diesel)  .... 


NMHC  +  NOx 

(weighted 

g/mi)" 


0:91 

2.07 
1.37 
1.44 
2.09 


CO  (g/mi) " 


US06 


11.1 
11.1 
14.6 
16.9 
19.3 


■Wefchfing  for  NMHC+NOx  and  optional  weighting  for  CO  is  0.35x(FTP)+0.28x(US06)+0  37x(SC031 


SC03 


3.7 


5.6 
6.4 
7.3 


Weighted 


4.2 
4.2 
5.5 
6.4 
7.3 


standards  are  stand  alone  for  US06  and  SC03  with  option  for  a  weighted  standard. 

The  NLEV  program  includes  SFTP  requirements  for  LDVs,  LDTls  and  LDT2s.  These  requirements  impose  the  Tier 
1  mte-mediate  and  fu  1  usefu  WeSFTP  standards  on  Tier  1  and  TLEV  vehicles,  but  impose  only  4000  mile  standards 
on  LEVs  and  ULEVs.^^  NleV  SFTP  standards  for  LEVs  and  ULEVs  are  shown  in  Table  V.A.-2  These  standards  do 
?icor'°''i  cJ°'  ^  weighted  standard  for  NMHC-t-NOx  or  for  CO,  but  rather  employ  separate  sets  of  standards  for  the 
md  SC03  tests.  Also    while  the  NLEV  SFTP  standards  apply  to  gasoline  and  diesel  vehicles,  they  do  not  include 


US06 

a  standard  for  diesel  particulates  (PM) 


LDV/LDTI 
LDT2  . 


Sine; 
vehicles 
below 
until 
concer(is 
to  the 
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Table  V.A.-2.— SFTP  Standards  for  LEVs  and  ULEVs  in  the  NLEV  Program 


US06 


NMHC+NOx 
(g/mi) 


0.14 
0.25 


CO 

(g/mi) 


8.0 
10.5 


SC03 


NMHC+NOx 
(g/mi) 


0.20 
0.27 


CO 

(g/mi) 


2.7 
3.5 


2)01, 


no  significant  numbers  of 
certified  to  SFTP  standards 
TLEV  levels  will  enter  the  fleet 
manufactiirers  have  raised 
regarding  significant  changes 
I IFTP  program  before  its 
enientation.  At  this  point,  it  seems 
reason!  hie  not  to  increase  SFTP 
stringe  icy  for  the  Tier  2  program,  but 

proposing  to  substitute  SFTP 
standards  adjusted  for  intermediate  and 


full  useful  life  deterioration  where  there 
are  currently  only  4000  mile  standards. 

Full  useful  life  standards  for  Tier  2 
vehicles  are  consistent  with  our 
mandate  under  the  Clean  Air  Act.  The 
4000  mile  standards  exist  in  the  federal 
program  only  because  they  were 
adopted  in  the  NLEV  program — a 
voluntary  program  under  which 
California  requirepients  were  adopted 
nationwide.  We  derived  the  full  and 
intermediate  useful  life  standards  by 


applying  deterioration  allowances 
proposed  for  our  MOBILE  6  model  to 
the  existing  4000  mile  standards  for 
LDVs  and  LLDTs.  For  HLDTs  we    * 
applied  similarly  derived  deterioration 
allowances  to  California's  LEV  I  SFTP 
standards  for  MDV2s  and  MDV3s, 
which  are  the  corresponding  categories 
to  LDT3S  and  LDT4s  in  the  California 
program.  The  full  and  intermediate 
useful  life  SFTP  standards  we  are 
proposing  are  shown  in  Tables  V.A.-3 


disparity  in  useful   lives  arose  because  neither  EPA  nor  CARB  had   full  useful  life  SFTP  standards  for  LEVs  or  ULEVs  when  the  NLEV 
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and  V.A.-4.  These  standards  would 


apply  to  all  Tier  2  vehicles  including 
Tier  2  LDT3s  and  LDT4s. 


Table  V.A,-3. — Proposed  Full  Useful  Life  Supplemental  Emission  Standards 

((SFTP  Standards  (grams/mile)] 


US06 
NMHC+NOx 

US06C0 

SCXD3 
NMHC+NOx 

SC03C0 

LDV/LDT1    

OJZ 
0.37 
0.53 
0.78 

11.1 
14.6 
16.9 
19.3 

0.26 
0.39 
0.44 
0.62 

4.2 

LDT2             

5.5 

LDT3                 " 

6.4 

LDT4                 

7.3 

- 

Table  V.A.-4.— Proposed  Intermediate  Useful  Life  Supplemental  Emission  Standards 

[(S»- 1 P  Standards)(grams/mile)l 

US06 
NMHC+NOx 

US06C0 

SC03 
NMHC+NOx 

SC03  CO 

LDV/LDT1       - 

0.16 
0.30 
0.45 
0.67 

9.0 
11.6 
11.6 
13.2 

0.22 
0.32 
0.36 
0.51 

3.0 

LDT2                   « 

3.9 

LDT3                          

3.9 

LDT4     

4.4 

Because  our  proposed  interim 
standards  for  LDV/LLDTs  (see  section 
VI.A.3.d.  above)  are  derived  from  NLEV 
standards,  we  believe  that  the  SFTP 
standards  we  are  proposing  for  Tier  2 
vehicles  should  also  apply  to  the 
interim  non-Tier  2  LDV/LLDTs. 
However,  we  propose  that  TLEV 
vehicles  (EPA  interim  Bin  5  in  Table 
IV.B.-6),  which  are  not  subject  to  new 
SFTP  standards  under  NLEV,  could 
continue  to  meet  Tier  1  SFTP  standards, 
and  HLDTs  under  the  interim  programs 
could  continue  to  meet  Tier  1  SFTP 
standards  that  do  not  hilly  phase  in 
until  the  2004  model  year. 

LDT3  and  LDT4  SFTP  standards  do 
not  currently  apply  to  diesels.  Fiulher, 
the  standards  applicable  to  Tier  1  diesel 
LDVs  and  LDTls  are  less  stringent  than 
gasoline  standards  and  do  not  apply  to 
the  SC03  cycle.  We  are  proposing  to 
apply  the  approach  we  are  using  with 
other  standards  in  this  document  to  the 
Tier  2  and  interim  SFTP  standards. 
Consequently,  we  are  proposing  that 
Tier  2  and  interim  LDVs  and  LDTs  with 
diesel  or  gasoline  engines  comply  with 
the  same  NMHC+NOx  and  CO  SFTP 
limits.  We  are  also  requesting  comment 
on  the  appropriate  SFTP  PM  standards 
for  diesel  vehicles.  We  believe  it  would 
be  appropriate  to  establish  a  margin 
between  10%  and  50%  above  the 
applicable  FTP  PM  standard  to  serve  as 
the  SFTP  standard.  As  an  example  of 
how  EPA  has  recently  used  such  a 
margin,  in  recent  consent  decrees, 
heavy-duty  engine  manufacturers  have 
agreed  not  to  exceed  emission  levels 
1.25  times  the  applicable  exhaust 
standards  (including  PM  standards) 
when  engines  are  operated  over  a  wide 


range  of  operating  conditions.  We 
request  comment  on  the  appropriate 
standard  for  PM  in  the  SFTP. 

4.  LDT  Test  Weight 

Historically,  HLDTs  (LDT3s  and 
LDT4s)  have  been  emission  tested  at 
their  adjusted  loaded  vehicle  weight 
(ALVW),  while  LDVs,  LDTls,  and 
LDT2s  have  been  tested  at  their  loaded 
vehicle  weight  (LVW).  ALVW  is 
equivalent  to  the  ctirb  weight  of  the 
truck  plus  half  its  maximum  payload, 
while  LVW  is  equivalent  to  the  curb 
weight  of  the  truck  plus  a  driver  and 
one  adult  passenger  (300  pounds).  As 
we  are  proposing  in  this  document  to 
equalize  standards  and  useful  lives 
across  LDVs  and  all  categories  of  LDTs, 
we  believe  it  is  appropriate  to  test  all 
the  vehicles  imder  the  same  conditions. 
Therefore,  consistent  with  the  CalLEV  11 
program,  we  are  proposing  to  test 
HLDTs  at  their  loaded  vehicle  weight. 
We  recognize  that  removing  all  but  300 
poimds  of  load  from  these  trucks  during 
the  test  provides  them  with  a  somewhat 
"easier"  test  cycle  than  they  ciurently 
have.  However,  the  standards  we  are 
proposing  for  HLDTs  under  Tier  2,  are 
considerably  more  stringent  than  the 
Tier  1  standards.  Further,  one  of  our 
reasons  for  bringing  HLDTs  imder  the 
same  standards  as  passenger  cars  is  that 
these  trucks  include  many  vans  and 
sport  utility  vehicles  that  are  often  used 
as  passenger  cars  with  just  one  or  two 
passengers.  Consequently,  we  beUeve  it 
is  appropriate  to  test  them  at  LVW. 

5.  Test  Fuels 

As  discussed  elsewhere  in  this 
preamble,  the  NLEV  program  was 


adopted  virtually  in  its  entirety  from 
California's  program.  Because 
California's  standards  were  developed 
aroimd  the  use  of  California  Phase  II 
reformulated  gasoline  (RFC)  as  the 
exhaust  emission  test  fuel,  we  adopted 
California  Phase  II  test  fuel  as  the 
exhaust  emission  test  fuel  for  gasoline- 
fueled  vehicles  in  the  federal  NLEV 
program,  although  we  recognized  at  the 
time  that  vehicles  outside  of  CaUfomia 
would  be  imlikely  to  operate  on  that 
fuel  in  use. 

We  believe  that  it  is  best  to  establish 
compliance  with  standards  based  on  the 
fuel  that  the  vehicles  will  operate  upon. 
However,  we  also  believe  that  the  major 
exhaust  emission  related  issues  between 
California  Phase  II  fuel  and  federal  test 
fuel  are  related  to  sulfur  and  we  do  not 
believe  the  other  differences  between 
the  two  fuels  will  significantly  impact 
NMOG,  CO  or  NOx  exhaust  emissions 
in  Tier  2  (or  interim)  gasoline  fueled 
vehicles. 

In  this  dociunent,  we  are  proposing  to 
reduce  the  sulfur  in  federal  test  fuel  to 
reflect  the  reductions  in  sulfur  we  are 
proposing  for  commercial  gasoline. 
Currently,  federal  test  gasoline  is  subject 
to  a  limit  of  0.10  percent  by  weight.  We 
are  proposing  to  amend  that  to  an 
allowable  range  of  30  to  80  ppm  (0.003 
to  0.008  percent  by  weight).  We  also 
propose  that  vehicles  be  certified  and 
in-use  tested  using  federal  test  fuel. 
However,  where  vehicles  are  certified 
for  50  state  sale,  and  where  other  testing 
issues  do  not  arise,  we  are  proposing  to 
accept  the  results  of  testing  done  for 
California  certification  on  California 
Phase  II  fuel.  We  would  reserve  the  right 
to  perform  or  require  in-use  testing  on 
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feder  il  fuel.  Where  vehicles  are  only 
certif  ed  for  non-Califomia  sale,  we 
propc  se  to  require  certification  and  in- 
use  tf  sting  on  federal  fuel.  We  request 
conuiients  with  supporting  emission 
data  (  n  all  aspects  of  these  two  possible 
test  ft  els. 

Bee  ause  differences  exist  between  the 
Califc  mia  and  federal  evaporative 
emiss  ion  testing  procedures,  we  propose 
to  coi  tinue  to  require  the  use  of  federal 
certif  cation  fuel  as  the  test  fuel  in 
evapo  native  emission  testing.  Under 
current  programs,  where  CaJifomia  and 
federa  1  evaporative  emission  standards 
are  nearly  identical,  California  accepts 
evapo  rative  results  generated  on  the 
federa  1  procedure  (using  federal  test 
fuel),  )ecause  available  data  indicates 
the  federal  procedure  to  be  a  "worst 
case"  procedure.  The  evaporative 
stands  rds  California  has  adopted  for 
their  I EV  II  program  are  more  stringent 
than  t  lose  we  are  proposing  in  this 
document.  We  request  comment  and 
suppo  -ting  emission  test  data  on 
wheth  3r  vehicles  certified  to  CalLEV  II 
evapoi  ative  standards  using  California 
fuels  \  rill  necessarily  comply  with  the 
federa  Tier  2  evaporative  standards, 
includ  ing  ORVR  standards,  when  tested 
with  fdderal  test  fuel. 

6.  Cha  iges  to  Evaporative  Certification 
Procec  ures  to  Address  Impacts  of 
Alcohi  il  Fuels 

Curr  snt  certification  procedures, 
including  regulations  under  the 
program.^'  allow 

to  develop  their  own 
ity  process  for  calculating 
on  factors  for  evaporative 
The  regulations  (§  86.1824- 
manufacturers  to  develop 
accumulation  (aging)  methods 

"good  engineering 
fnt",  subject  to  review  and 
'  by  EPA.  The  manufacturer's 
ity  process  must  be  designed  to 
predict]  the  expected  evaporative 

deterioration  of  in-use  vehicles 
ir  full  useful  lives.  We  are 

to  require  that  these  aging 
include  the  use  of  alcohol  fuels 

concerns  that  alcohol  fuels 
the  permeability  and  thus  the 
losses  from  hoses  and  other 
evaporative  components. 

h  ive  reviewed  data  indicating  that 
pen  neability,  and  therefore  the 
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( lompliance  Assurance  Program,  CAP2000, 
proposed  in  an  NPRM  (63  FR  39654,  |uly  23. 

final  rule  was  signed  on  March  15,  1998. 
NPRM  went  forward  for  signature,  the 
CAP2000  final  rule  had  not  been  published,  so  no 
the  final  rule  is  available.  You  should 
web  site  (http://www.epa.gov/omswww/ 
ost  current  information  on  publication  of 
CAP2tOO  rule  lakes  effect  in  the  2000  model 


evaporative  losses,  of  hoses  and  other 
evaporative  components  can  be  greatly 
increased  by  exposure  to  fuels 
containing  alcohols. ''s  Alcohols  have 
been  shown  to  promote  the  passage  of 
hydrocarbons  through  a  variety  of 
different  materials  commonly  used  in 
evaporative  emission  systems.  Data  from 
component  and  fuel  line  suppliers 
indicate  that  alcohols  cause  many 
elastomeric  materials  to  swell,  which 
opens  up  pathways  for  hydrocarbon 
permeation  and  also  can  lead  to 
distortion  and  tearing  of  components 
like  "O"  ring  seals.  Ethers  such  as 
MTBE  and  ETBE  have  a  much  smaller 
effect.  Alcohol-resistant  materials  such 
as  fluoroelastomers  are  available  and  are 
currently  used  by  manufacturers  to 
varying  extents. 

Alcohols  do  not  impact  evaporative 
components  and  hoses  immediately,  but 
rather  it  may  take  as  long  as  one  year  of 
exposure  to  alcohol  fuels  for  permeation 
rates  to  stabilize.  The  end  result  in 
higher  permeation  and  increased  in-use 
evaporative  emissions. ^^ 

Today,  roughly  10%  of  fuel  sold  in 
the  U.S.  contains  alcohol,  mainly  in  the 
form  of  ethanol.  and  such  fuels  are  often 
offered  in  ozone  nonattainment  areas. 
We  believe  it  is  appropriate  to  ensure 
that  evaporative  certification  processes 
expose  evaporative  components  to 
alcohols  and  do  so  long  enough  to 
stabilize  their  permeability.  Therefore, 
we  are  proposing  to  amend  evaporative 
certification  requirements  to  require 
manufacturers  to  develop  their 
deterioration  factors  using  a  fuel  that 
contains  the  highest  legal  quantity  of 
ethanol  available  in  the  U.S. 

To  implement  this  change,  we  are 
proposing  to  modify  the  Durability 
Demonstration  Procedures  for 
Evaporative  Emissions^  found  at 
§86.1824-01.  Our  proposal  would 
require  manufacturers  to  age  their 
systems  using  a  fuel  containing  the 
maximum  concentration  of  alcohols 
allowed  by  EPA  in  the  fuel  on  which  the 
vehicle  is  intended  to  operate,  i.e.,  a 
"worst  case"  test  fuel.  (Under  current 
requirements,  this  fuel  would  be  about 
10%  ethanol,  by  volume.)  We  are  also 
proposing  to  modify  the  Durability 
Demonstration  Procedures  to  require 
manufacturers  to  ensure  that  their  aging 
procedures  are  of  sufficient  duration  to 
stabilize  the  permeability  of  the  fuel  and 
evaporative  system  materials. 


1  f(  r 


"*  Numerous  SAE  papers  examine  the 
permeability  of  fuel  and  evaporative  system 
materials  as  well  as  the  influence  of  alcohols  on 
permeability.  See,  for  example  SAE  Paper  #s 
910104.  920163.  930992,  970307,  970309.  930992, 
and  981360,  copies  of  which  are  in  the  docket  for 
this  rulemaking. 


It  is  our  desire  to  find  an  alternative 
way  by  which  a  manufactiu-er  could 
document  or  demonstrate  that  its  tanks, 
hoses,  connectors  and  other  evaporative 
components  are  made  of  materials 
whose  permeability  is  not  significantly 
affected  by  alcohols.  Successful 
manufactiuers  would  not  have  to  use 
alcohol  fuel  in  certification.  There  are  a 
variety  of  test  methods  to  evaluate 
permeation  losses  from  materials, 
components  or  subassemblies  described 
in  the  literature.^"  However,  from  our 
discussions  with  component  and 
materials  suppliers,  we  conclude  that 
there  is  currently  no  consensus  test 
procedure  or  standard  available  that  we 
could  rely  on  to  estabhsh  whether  a 
fuel/evaporative  system  is  likely  to  be 
sufficiently  impermeable  to  alcohol 
fuels.  We  request  comment  on  the 
availability  and  appropriateness  of  such 
procedures  and  standards  and  we 
request  comment  on  the  need  for  and 
benefits  of  certification  enhancements  to 
accoimt  for  the  effects  of  alcohols  in 
fuels.  We  also  seek  comment  on 
whether  certification  test  fuel  for 
evaporative  emissions  should  include 
10%  ethanol. 

7.  Other  Test  Procedure  Issues 

California's  LEV  II  program 
implements  a  number  of  minor  changes 
to  exhaust  emissions  test  procedures. 
We  have  evaluated  these  changes  and 
found  that,  for  tailpipe  emissions,  the 
California  test  procedures  fall  within 
ranges  and  specifications  permitted 
under  the  Federal  Test  Procedure. 

With  regard  to  HEVs  and  ZEVs,  we 
believe  that  these  vehicles  will  be 
predominantly  available  in  California, 
or  that  they  will  typically  be  first  offered 
for  sale  in  California,  because  of 
California's  ZEV  requirement,  which 
promotes  the  sale  of  HEVs  and  ZEVs. 
Where  manufacturers  market  HEVs  or 
ZEVs  outside  of  California,  it  is  likely 
that  they  will  market  the  same  vehicles 
in  California.  Consequently,  we  intend 
to  incorporate  by  reference  California's 
exhaust  emission  test  procedures  for 
HEVs  and  ZEVs.*"  We  request  comment 
on  the  appropriateness  of  this  proposed 
incorporation  and  an  emission 
allowance  for  HEVs. 

In  the  NLEV  program,  we  provided  a 
specific  formula  used  by  California  that 
could  be  used  to  compute  an  HEV 
contribution  factor  to  NMOG  emissions. 
This  formula  took  into  consideration  the 


»o/6id. 

«"  California  Zero-Emission  and  Hybrid  Electric 
Vehicle  Exhaust  Emission  Standards  and  Test 
Procedures  for  2003  and  Subsequent  Model  Year 
Passenger  Cars,  Light-Duty  Trucks  and  Medium- 
Duty  Vehicles.  September  18,  1998  for  the  Board 
Hearing  of  November  5.  1998. 
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range  without  engine  operation  of 
various  types  of  HEVs  and  had  the  effect 
of  reducing  the  NMOG  emission 
standard  for  a  given  emission  bin  (for 
HEV  vehicles  only).  This  would  have 
obvious  beneficial  effects  on  a 
manufacturer's  calculation  of  its 
corporate  NMOG  average. 

Tne  technology  of  HEVs  is  under 
rapid  change  and  we  do  not  believe  that 
we  can  design  a  formula  now  that  will 
accurately  predict  the  impact  of  HEVs 
on  corporate  average  NOx  emissions  in 
the  Tier  2  time  frame.  Consequently,  we 
are  including  a  provision  by  which 
manufacturers  could  propose  HEV 
contribution  factors  for  NOx  to  EPA.  If 
approved,  these  factors  could  be  used  in 
the  calculation  of  a  manufacturer's  fleet 
average  NOx  emissions  and  would 
provide  a  mechanism  to  credit  an  HEV 
for  operating  with  no  emissions  over 
some  portion  of  its  life. 

These  factors  would  be  based  on  good 
engineering  judgement  and  would 
consider  such  vehicle  parameters  as 
vehicle  weight,  the  portion  of  the  time 
during  the  test  procedure  that  the 
vehicle  operates  with  zero  emissions, 
the  zero  emission  range  of  the  vehicle, 
NOx  emissions  from  fuel-fired  heaters 
and  any  measurable  NOx  emissions 
from  on-board  electricity  production 
and  storage. 

The  final  NLEV  rule  [See  62  FR  pg 
31219,  June  6,  1997)  incorporates  by 
reference  California's  NMOG 
measurement  procedure  and  adopts 
California's  approach  of  using  Reactivity 
Adjustment  Factors  (RAFs)  to  adjust 
vehicle  emission  test  results  to  reflect 
differences  in  the  impact  on  ozone 
formation  between  an  alternative-fueled 
vehicle  and  a  vehicle  fueled  with 
conventional  gasoline.  While  we  intend 
to  bring  all  LDVs  and  LDTs  under 
NMOG  standards  begiruiing  in  2004  and 
while  we  desire  to  harmonize  with 
California  when  practical  and 
reasonable,  we  are  not  proposing  to 
allow  the  use  of  RAFs  for  Tier  2  vehicles 
and  interim  non-Tier  2  vehicles.  As  has 
been  discussed  elsewhere  in  this 
preamble,  the  NLEV  program  is  a 
special  case  in  which  California 
standards  and  provisions  were  adopted 
virtually  in  their  entirety.  In  the 
preamble  to  the  final  NLEV  rule  [See  62 
FR  31203),  we  expressed  oiu 
reservations  about  the  use  of  RAFs.  We 
also  addressed  our  reservations  about 
the  use  of  reactivity  factors  developed  in 
California  in  a  program  that  spans  a 
range  of  climate  and  geographic 
locations  across  the  United  States  in  the 
final  rule  on  reformulated  gasoline 
(RFC)  (see  59  FR  7220).  We  are 
concerned  about  the  validity  of  RAFs  to 
predict  ozone  formation  nationwide  and 


have  asked  the  National  Academy  of 
Sciences  to  look  at  the  scientific 
evidence  in  support  of  the  use  of  these 
factors  nationwide.  We  expect  to  receive 
their  report  prior  to  making  our  final 
decisions  about  the  Tier  2  standards. 

Recognizing  that  we  are  not  proposing 
a  corporate  average  NMOG  standard, 
and  that  RAFs  impact  only  the 
calculation  of  NMOG  emissions,  we 
request  conunent  on  all  aspects  of  RAFs 
including  the  impact  of  not  using  them 
on  the  severity  of  oiur  proposed 
standards,  their  vaUdity  to  predict 
ozone  formation  nationwide,  and  any 
impact  the  lack  of  RAFs  may  have  on 
alternative  fueled  vehicles. 

In  its  LEV  II  program,  California  is 
also  implementing  a  number  of  changes 
to  evaporative  emission  test 
procedm'es.*^  Many  of  these  changes 
address  the  evaporative  emission  testing 
of  hybrid  electric  vehicles.  We  are 
generally  not  proposing  to  adopt 
California's  changes,  because  California 
uses  different  test  temperatures  and 
different  test  fuel  in  its  evaporative 
emission  testing  of  gasoline  vehicles 
than  we  use  in  the  federal  program.  The 
preamble  to  the  final  NLEV  rule  [See  62 
FR  31227)  explains  that  California  and 
EPA  are  reviewing  an  industry  proposal 
to  streamline  and  reconcile  the 
California  and  federal  procedures.  That 
work  has  not  been  completed.  However, 
where  California  proposes  procediues 
specific  to  HEVs  and  ZEVs.  we  do 
intend  to  adopt  those  procediues, 
except  that  our  testing  woidd  occur  at 
lower  temperatures,  and  use  a  fuel 
determined  by  EPA  to  be  representative 
of  federal  usage  (for  HEVs  only).  Given 
the  small  number  of  HEVs  and  ZEVs 
likely  to  be  sold  in  states  other  than 
California  early  in  the  Tier  2  program, 
and  given  the  small  quantities  of  fuel 
likely  to  be  used  by  HEVs  in  any  event, 
we  request  comment  on  the 
appropriateness  of  simply  accepting 
California  evaporative  results  for  HEVs 
and  ZEVs  to  show  compliance  with  the 
less  stringent  federal  evaporative 
standards.  We  also  request  comment  on 
whether  any  or  all  of  the  changes 
California  has  adopted  for  evaporative 
emission  testing  should  be  adopted  into 
federal  testing  requirements. 

8.  Small  Volume  Manufactiuers 

Our  proposal  includes  the  following 
flexibilities  intended  to  assist  all 
manufactvirers  in  complying  with  the 
stringent  proposed  standards  without 
harm  to  the  program's  enviromnental 


goals:  (1)  A  foiu  year  phase-in  of  the 
standards  for  LDV/LLDTs;  (2)  a  delayed 
phase-in  for  HLDTs;  (3)  the  freedom  to 
select  from  specific  bins  of  standards: 
(4)  a  standard  that  can  be  met  through 
averaging,  banking  and  trading  of  NOx 
credits:  (5)  provisions  for  NOx  credit 
deficit  carryover;  and  (6)  provisions  by 
which  a  manufacturer  may  generate 
additional  NOx  credits. 

These  flexibilities  would  apply  to  all 
manufacturers,  regardless  of  size,  and  in 
general  we  believe  they  eliminate  the 
need  for  more  specific  provisions  for 
small  volume  manufactiu^rs.  However, 
we  are  proposing  one  additional 
flexibility  for  small  volume 
manufacturers.*'  Our  proposal  would 
exempt  small  volume  manufacturers 
from  die  25%,  50%  and  75%  Tier  2 
phase-in  requirements  applicable  to  the 
2004,  2005  and  2006  LDV/LLDTs  and 
the  50%  phase-in  requirement 
applicable  to  2008  HLDTs.  Instead, 
small  volume  manufactiu-ers  would 
simply  comply  with  the  appropriate 
100%  requirement  in  the  2007  or  2009 
model  year.  Our  proposal  would  also 
exempt  small  volume  manufacturers 
from  the  25%,  50%  and  75%  phase-in 
requirements  applicable  to  interim 
HLDTs  in  2004-2006.  Instead,  small 
volume  HLDT  manufactiuers  would 
simply  comply  with  the  interim 
standards,  including  the  corporate 
average  NOx  standard,  in  2007  for  100% 
of  their  vehicles.  During  model  years 
2004-2006.  these  same  small  volume 
manufacturers  would  comply  with  any 
of  the  interim  bins  of  HLDT  standards 
for  100%  of  their  HLDTs.»^ 

Also,  we  will  continue  to  apply  the 
federal  small  volume  manufactiu-er 
provisions,  which  provide  relief  from 
emission  data  and  durability  showing 
and  reduce  the  amount  of  information 
required  to  be  submitted  to  obtain  a 
certificate  of  conformity.  In  addition, 
the  CAP2000  program  contains  reduced 
in-use  testing  requirements  for  small 
volume  manufacturers.  Under  section 
V.B.I,  below,  we  describe  and  request 
comment  on  possible  additional  special 
provisions  for  certifiers  that  qualify  as 
small  businesses. 

Oiu  proposal  to  exempt  small  volume 
manufacttuers  from  the  Tier  2  phase-in 
requirements  eliminates  a  dilemma  that 
the  phase-in  percentages  might  pose  to 
a  manufactiuer  that  has  a  limited 
product  line,  i.e.,  how  to  address 
percentage  phase-in  requirements  if  the 


"2  California  Evaporative  Emission  .Standards  and 
Test  Procedures  for  2001  and  Subsequent  Model 
Motor  Vehicles;  September  18.  1998.  Prepared  for 
the  November  5,  1998  Hearing  of  the  California  Air 
Resources  Board. 


"  We  define  small  volume  manufacturers  to  be 
those  with  total  U.S.  sales  of  less  thin  15.000 
highwav  units  per  year.  Independent  commercial 
importers  (las)  with  sales  under  15.000  per  year 
would  be  included  under  this  term. 

*•  For  a  graphical  illustration  of  the  phase-ins 
through  lime,  see  Figiu-e  IV.B.-l. 
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9.  Con  pliance  Monitoring  and 
Enforc  jment 

Application  of  EPA' s  Compliance 
Assum  nee  Program.  CAP2000.  The 
CAP20PO  program  (final  rule  signed 
5,  1998:  Federal  Register  cite 
yet| available)  streamlines  and 
the  procedures  for 
certification  of  new  vehicles  and  would 
uire  manufacturers  to  test  in-use 
to  monitor  compliance  with 
I  standards.  The  CAP2000 
was  developed  jointly  with  the 
California  and  involved 
Table  input  and  support  from 
manuf^turers.  As  the  name  implies,  it 
mplemented  as  early  as  the  2000 
rear, 
today's  document,  we  are 
_  that  the  Tier  2  and  the 
requirements  would  be 
plen  ented  subject  to  the 
require  nents  of  the  CAP2000  program. 
CAP2000  requirements  would 
'y  modified  to  reflect  changes  to 
ves.  standard  structure  and 
aspects  of  the  Tier  2  program,  but 
)roposing  no  major  changes  to 
dan  ental  principles  of  the  CAP2000 
progran i 
Althc  ugh  we  are  proposing  changes  to 
ves  in  this  document,  we  are 
I  )osing  to  amend  the  50,000  mile 
mileage  used  in  manufacturer 
ification  testing  or  in-use 
confirmatory  testing  under  the  CAP2000 
at  this  time.  The  CAP2000  in- 
pro|ram  is  not  yet  implemented  and 
it  is  appropriate  to  allow 


u  ve 


manufacturers  to  gain  experience  with 
procuring  and  testing  vehicles  at  the 
50,000  mile  level  before  making 
significant  changes.  However,  where 
one  vehicle  from  each  in-use  test  group 
would  have  a  minimum  mileage  of 
75.000  miles  under  the  CAP2000 
program,  we  are  proposing,  consistent 
with  California,  to  change  that  figure  to 
90,000  miles  for  Tier  2  vehicles. 

We  may,  in  our  own  in-use  program, 
prociu-e  and  test  vehicles  at  mileages 
higher  than  50,000  and  pursue  remedial 
actions  (e.g.  recalls)  based  on  that  data. 
We  may  also  use  that  data  as  the  basis 
to  initiate  a  rulemaking  to  make  changes 
in  theCAP2000  in-use  requirements,  if 
the  data  indicate  significant  non- 
conformity at  higher  mileages. 

b.  Compliance  Monitoring.  We  plan 
no  new  compliance  monitoring 
activities  or  programs  for  Tier  2 
vehicles.  These  vehicles  would  be 
subject  to  the  certification  and 
manufacturer  in-use  testing  provisions 
of  the  CAP2000  rule.  Also,  we  expect  to 
continue  our  own  in-use  testing 
program  for  exhaust  and  evaporative 
emissions.  We  will  pursue  remedial 
actions  when  substantial  numbers  of 
properly  maintained  and  used  vehicles 
fail  any  standard  in  either  in-use  testing 
program. 

We  retain  the  right  to  conduct 
Selective  Enforcement  Auditing  of  new 
vehicles  at  manufacturer's  facilities.  In 
recent  years,  we  have  discontinued  SEA 
testing  of  new  light-duty  vehicles  and 
trucks,  because  compliance  rates  were 
routinely  at  100%.  We  recognize  that 
the  need  for  SEA  testing  may  be  reduced 
by  the  low  mileage  in-use  testing 
requirements  of  the  CAP2000  program. 
However,  we  expect  to  re-examine  the 
need  for  SEA  testing  as  standards 
tighten  under  the  NLEV  and  Tier  2 
programs. 

We  have  established  a  data  base  to 
record  and  track  manufacturers' 
compliance  with  NLEV  requirements 
including  the  corporate  average  NMOG 
standards.  We  expect  to  monitor 
manufacturers'  compliance  with  the 


Tier  2  and  interim  corporate  average 
NOx  standards  in  a  similar  fashion  and 
also  to  monitor  manufacturers'  phase-in 
percentages  for  Tier  2  vehicles. 

c.  Relaxed  In-Use  Standards  for  Tier 
2  Vehicles  Produced  During  the  Phase- 
in  Period.  As  we  have  indicated 
numerous  times  in  this  preamble,  the 
Tier  2  standards  we  are  proposing 
would  be  challenging  for  manufacturers 
to  achieve,  and  some  vehicles  would 
pose  more  of  a  challenge  than  others. 
Not  only  would  manufacturers  be 
responsible  for  assuring  that  vehicles 
can  meet  the  standards  at  the  time  of 
certification,  they  would  also  have  to 
ensure  that  the  vehicles  could  comply 
when  tested  in-use  by  themselves  under 
the  provisions  of  the  CAP2000  program, 
and  by  EPA  under  its  in-use  ("Recall") 
test  program. 

With  any  new  technology,  or  even 
with  new  calibrations  of  existing 
technology,  there  are  risks  of  in-use 
compliance  problems  that  may  not 
appear  in  the  certification  process.  In- 
use  compliance  concerns  may 
discourage  manufacturers  from  applying 
new  technologies  or  new  calibrations. 
Thus,  it  may  be  appropriate  for  the  first 
few  years,  for  those  bins  most  likely  to 
require  the  greatest  applications  of 
effort,  to  provide  assurance  to  the 
manufacturers  that  they  will  not  face 
recall  if  they  exceed  standards  by  a 
specified  amount. 

We  are  proposing,  for  Tier  2  vehicles 
only,  that  for  the  first  two  years  after  a 
test  group  meeting  a  new  standard  is 
introduced,  that  test  group  be  subject  to 
more  lenient  in-use  standards.  These 
"in-use  standards"  would  apply  only  to 
Tier  2  Bins  5  and  below,  only  for  the 
pollutants  indicated,  and  only  for  the 
first  two  model  years  that  a  test  group 
was  certified  under  that  bin.  The  in-use 
standards  would  not  be  applicable  to 
any  test  group  first  certified  to  a  new 
standard  after  2007  for  LDV/LLDTs  or 
after  2009  for  HLDTs. 

The  in-use  standards  we  are 
proposing  are  shown  in  Table  V.A.-5 
below. 


Table  V.A.-5.— In-use  Compliance  Standards  for  Tier  2  Vehicles  (g/mi) 

[Certification  standards  shown  for  reference  purposes] 


Bin  No. 


Durability  pe- 
riod (miles) 


NOx  In-use 


50,000 
120,000 
120,000 
120,000 


0.07 
0.10 
0.06 
0.03 


NOx  certifi- 
cation 


NMOG  in-use 


0.05 
0.07 
0.04 
0.02 


N/a 

N/a 

N/a 

0.02 


NMOG  certifi- 
cation 


0.075,  0.04. 
0.090,  0.055. 
0.070. 
0.010. 


We  be  ieve  manufacturers  should  and 
will  strife  to  meet  the  Tier  2 


certification  standards  for  the  full  useful 
lives  of  the  vehicles,  but  we  recognize 


that  the  existence  of  such  in-use 
standards  poses  some  risk  that  a 
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manufacturer  might  aim  for  the  in-use 
standard  in  its  design  efforts  rather  than 
the  certification  standard,  and  thus 
market  less  durable  designs.  We  do  not 
believe  that  risk  to  be  significant.  We 
believe  that  such  risks  are  more  than 
balanced  by  the  gains  that  could  result 
from  earlier  application  of  new 
technology  or  new  calibration 
techniques  that  might  occur  in  a 
scenario  where  in-use  liability  is 
slightly  reduced.  Fiulher,  we  believe 
that  the  in-use  standards  will  be  of  short 
enough  duration  that  any  risks  are 
minimal. 

We  note  that  the  in-use  provisions 
proposed  above  are  similar  to  those 
included  in  California's  LEV  II  program. 
We  request  comment  on  all  aspects  of 
the  proposed  in-use  standards  including 
the  appropriateness  of  and  need  for 
separate  in-use  compliance  standards 
for  the  early  years  of  the  Tier  2  program. 

d.  Enforcement  of  the  Tier  2  and 
Interim  Corporate  Average  NOx 
Standards.  Under  the  proposed 
programs,  manufact\u'ers  could  either 
report  that  they  met  the  relevant 
corporate  average  NOx  standard  in  their 
annual  reports  to  the  Agency  or  they 
could  show  via  the  use  of  NOx  credits 
that  they  have  offset  any  exceedence  of 
the  corporate  average  NOx  standard. 
Manufactiuers  would  also  report  their 
NOx  credit  balances  or  deficits. 

The  averaging,  banking  and  trading 
program  would  be  enforced  through  the 
certificate  of  conformity  that  the 
manufactvuer  would  need  to  obtain  in 
order  to  introduce  any  regulated 
vehicles  into  commerce.  The  certificate 
for  each  test  group  woidd  require  all 
vehicles  to  meet  the  applicable  Tier  2 
emission  standards  from  the  applicable 
bin  of  the  Tier  2  program,  and  would  be 
conditioned  upon  the  manufactiu-er 
meeting  the  corporate  average  NOx 
standard  within  the  required  time 
fr-ame.  If  a  manufacturer  failed  to  meet 
this  condition,  the  vehicles  causing  the 
corporate  average  NOx  exceedence  will 
be  considered  to  be  not  covered  by  the 
certificate  of  conformity  for  that  engine 
family.  A  manufactiuer  would  be 
subject  to  penalties  on  an  individual 
vehicle  basis  for  sale  of  vehicles  not 
covered  by  a  certificate.  These 
provisions  would  also  apply  to  the 
interim  corporate  average  standards. 

As  outlined  in  detail  in  the  preamble 
to  the  final  NLEV  rule,  EPA  would 
review  the  manufactiuer's  sales  to 
designate  the  vehicles  that  caused  the 
exceedence  of  the  corporate  average 
NOx  standard.  We  would  designate  as 
nonconforming  those  vehicles  in  those 
test  groups  with  the  highest  certification 
emission  values  first,  continuing  until  a 
number  of  vehicles  equal  to  the 


calculated  number  of  noncomplying 
vehicles  as  determined  above  is 
reached.  In  a  test  group  where  only  a 
portion  of  vehicles  would  be  deemed 
nonconforming,  we  would  determine 
the  actual  nonconforming  vehicles  by 
counting  backwards  from  the  last 
vehicle  produced  in  that  test  group. 
Manufactxuers  would  be  liable  for 
peucdties  for  each  vehicle  sold  that  is 
not  covered  by  a  certificate. 

We  are  proposing  in  today's  action  to 
condition  certificates  to  enforce  the 
requirements  that  manufactiu-ers  not  sell 
NOx  credits  that  they  have  not 
generated.  A  manufactiuer  that 
transferred  NOx  credits  it  did  not  have 
would  create  an  equivalent  nvunber  of 
debits  that  it  would  be  required  to  offset 
by  the  reporting  deadline  for  the  same 
model  year.  Failvue  to  cover  these  debits 
with  NOx  credits  by  the  reporting 
deadline  would  be  a  violation  of  the 
conditions  under  which  EPA  issued  the 
certificate  of  conformity,  and 
nonconforming  vehicles  would  not  be 
covered  by  the  certificate.  EPA  would 
identify  the  nonconforming  vehicles  in 
the  same  maimer  described  above. 

In  the  case  of  a  trade  that  resulted  in 
a  negative  credit  balance  that  a 
manufacturer  could  not  cover  by  the 
reporting  deadline  for  the  model  year  in 
which  the  trade  occurred,  we  propose  to 
hold  both  the  buyer  and  the  seller  liable. 
This  is  consistent  with  other  mobile 
source  rules,  except  for  the  NLEV  rule 
as  discussed  below.  We  believe  that 
holding  both  parties  liable  will  induce 
the  buyer  to  exercise  diligence  in 
assuring  that  the  seller  has  or  will  be 
able  to  generate  appropriate  credits  and 
will  help  to  ensure  that  inappropriate 
trades  do  not  occiu". 

In  the  NLEV  program  we 
implemented  a  system  in  which  only 
the  seller  of  credits  would  be  liable.  In 
the  preamble  to  the  final  NLEV  rule  {See 
62  FR  31216),  we  explained  that  a 
multiple  liability  approach  would  be 
unnecessary  in  the  context  of  the  NLEV 
program  given  that  the  main  benefit  to 
a  multi-party  Uabihty  approach  would 
be  to  "protect  against  a  situation  where 
one  party  sells  invalid  credits  and  then 
goes  bacJcrupt,  leaving  no  one  liable  for 
either  penalties  or  compensation  for  the 
environmental  harm."  Our  preamble 
stated  further  that  EPA  would  not 
necessarily  take  the  same  approach  for 
"other  differently  situated  trading 
programs." 

Tne  NLEV  program  was  implemented 
to  be  a  relatively  short  duration 
program,  diu"ing  which  time  we  could 
expect  relative  stability  in  the  industry. 
Also,  given  that  NLEV  is  a  voluntary 
program  of  lower  than  mandated 
standards,  we  did  not  expect  that  the 


smallest  manufacturers  would  opt  in. 
These  are  the  companies  whose  stability 
is  most  in  jeopardy  in  a  dynamic  and 
very  competitive  worldwide  business. 
We  ciurently  believe  that  the  Tier  2 
program  and  its  framework  will  remain 
for  many  years.  We  note  that  the 
program  is  not  scheduled  for  complete 
phase-in  for  almost  nine  years  after  the 
publication  of  this  proposal.  All 
manufactxu^rs,  large  and  small,  will 
ultimately  have  to  meet  the  Tier  2 
standards.  We  cannot  predict  that  in  the 
Tier  2  time  frame  there  will  not  be 
companies  that  leave  the  market  or  are 
divided  between  other  companies  in 
mergers  and  acquisitions.  Thus  we 
believe  it  is  prudent  to  implement  a 
program  to  provide  inducements  to  the 
seller  to  assure  the  validity  of  any 
credits  that  it  piuchases  or  contracts  for. 
However,  we  request  comment  on 
whether  we  should  implement  a 
program  that  would  only  deem  the 
seller  to  be  in  violation  if  it  sold  credits 
it  could  not  supply. 

10.  Miscellaneous  Provisions 

We  are  proposing  to  continue  existing 
emission  standards  from  Tier  1  and 
NLEV  that  apply  to  cold  CO, 
certification  short  testing,  refueling, 
nmning  loss,  idle  CO  for  LDTs,  and 
highway  NOx.  We  are  not  proposing  to 
continue  the  50  degree  (F)  standards 
and  testing  included  in  the  NLEV 
program.  The  50  degree  standards  are  a 
part  of  the  NLEV  program  because  that 
national  program  adopted  California 
requirements  virtually  in  their  entirety. 
These  standards  had  not  previously 
been  part  of  any  federal  program.  We 
request  comment  on  the  need  and  the 
associated  burden  for  any  of  the 
standards  mentioned  in  this  paragraph. 

B.  Other  Areas  on  Which  We  are 
Seeking  Comment 

1.  LDV/LDT  Program  Options 

The  alternatives  for  which  we  seek 
comment  would  have  impacts  on  the 
level  of  emission  reductions  achieved 
by  the  program  as  well  as  on  the  cost 
and  technological  impacts  of  the 
program.  Any  decision  to  adopt  an 
alternative  would  have  to  consider  those 
factors.  We  welcome  comments  on  all  of 
the  options  described  below. 
Commenters  should  address  cost, 
technological  feasibility  and  emission 
impact  whenever  possible. 

a.  Alternatives  to  Address  Stringency 
of  the  Standards. 

i.  Alternative  Standards  and 
Implementation  Scheduler. 

We  believe  that  the  Tier  2  standards 
and  phase-in  schedule  contained  in  this 
proposal  provide  appropriate  lead  time 
and  flexibility  for  manufacturers  to 
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achie'  ^e  cost-effective  emission 
reduc  ions  in  a  reasonable  time  period. 
Furthi  jr.  our  standards  and  phase-in 
sched  [lies  are  reasonably  harmonized 
with  ( California's  LEV  II  program  to 
facilitite  the  sale  of  50-state  vehicles 
and  tc  minimize  the  administrative 
burde  is  involved  with  having  to  meet 
the  rei  [uirements  of  both  California  and 
EPA  s  multaneously.  We  believe  our 
proposed  fuels  provisions  will  ensiue 
that  appropriate  fuels  are  available  to 
enable  Tier  2  vehicles  to  provide 
substantive  in-use  emission  reductions. 
Some  pave  suggested  delays  in  the 
progrin  to  2007  and  later.  However, 
many  states  need  reductions  as  soon  as 
possible  for  2007  NAAQS  compliance, 
so  there  is  a  need  for  an  aggressive  but 
achievable  implementation  schedule. 

Nev  jrtheless,  we  are  interested  in 
review  ing  alternative  standards, 
implei  aentation  schedules  and 
averaging  schemes.  Therefore  we 
reques  t  comment  on  all  aspects  of  the 
standa  rds  and  schedules  we  are 
propo!  ing  today,  including  the  interim 
standa  rds  and  schedules,  and  we 
reques :  comment  on  what  alternative 
standa  "ds  and  implementation 
approa  ches  might  provide  comparable 
emission  reductions  that  are  cost- 
effective  in  the  same  time  frame  as  our 
proposal. 

We  I  ecognize  that  the  Tier  2  program 
as  proposed  today  does  not  provide  for 
further  reductions  in  average 
certification  levels  after  2008  as 
Califor  aia's  LEV  n  program  does.  We 
reques  conunent  on  the  technological 
feasibi  ity,  necessity,  cost  and  likely 
benefit  s  of  further  reductions  in 
corpor  ite  average  standards  after  2009, 
includ  ng  comments  on  the  reduction  of 
the  cor  aorate  average  NOx  standard  to 
a  level  of  approximately  0.05  g/mi  in  the 
2011-2  012  time  frame.  We  also  request 
comme  nt  on  a  traditional,  non-averaging 
standai  d  of  0.07  g/mi  NOx  with  related 
standai  ds  for  NMOG,  CO,  HCHO,  and 
PM  in  I  he  2011-2012  time  frame, 
applies  ble  to  all  LDVs  and  LDTs. 

ii.  Ui  e  of  Family  Emission  Limits 
(FELs)  "lather  than  Bins. 

A  bii  s-based  program  with  an 
overarc  hing  corporate  average  standard 
has  wo  ked  well  in  California  for  many 
years  a  id  is  being  implemented 
nation; /ide  beginning  in  1999  under  the 
NLEV  I  rogram.  We  believe  that  a 
phased  in,  bins-based  program  is  the 
best  wa  y  to  implement  the  Tier  2 
exhaus  emission  standards  and,  at  the 
same  ti  ne,  encourage  the  development 
of  adva  iced  emission  control 
technoljogy.  We  believe  that 
manufafcturers  of  light  duty  vehicles  and 
trucks  i  re  accustomed  to  such  programs 
and  wi  I  appreciate  the  flexibility  and 


opportunities  for  50-state  certification 
that  a  bins-based  program  affords. 

We  are  aware,  of  coiu-se,  that  in  other 
EPA  mobile  source  emission  programs, 
we  have  implemented  averaging 
standards  that  were  not  based  upon 
bins.  In  these  programs,  manufacturers 
declare  a  family  emission  limit  (PEL) 
either  above  or  below  the  averaging 
standard  set  by  EPA.  The  PEL  becomes 
the  standard  for  that  family.  Similar  to 
the  bins  approach,  manufacturers 
compute  a  sales  weighted  average  for 
the  subject  pollutant  at  the  end  of  the 
model  year  and  then  determine  credits 
generated  or  needed  based  on  the 
distance  of  that  average  above  or  below 
the  standard. 

In  an  PEL  based  program,  every  test 
group  can  have  a  different  PEL — 
essentially  there  is  an  unlimited 
continuum  of  bins  to  choose  from 
(although  there  is  usually  an  upper  limit 
or  cap  on  the  PELs).  The  PEL  approach 
adds  flexibility  and  could  increase  the 
incentive  for  cost-effective 
improvements  in  vehicle  emissions 
performance.  Under  a  bins  approach,  a 
manufacturer  is  limited  to  step-wise 
improvements.  An  PEL  approach  could 
provide  incentive  for  manufactiuers  to 
realize  smaller,  low  cost  emissions 
improvements  that  could  be  achieved, 
for  example,  through  engine  re- 
calibration. 

However,  PEL-based  programs  create 
other  concerns.  One  concern  with  an 
PEL  approach  is  that  it  may  be  viewed 
as  providing  too  much  flexibility  since 
a  manufacturer  could  request  a  change 
in  an  PEL  based  on  a  change  in  desired 
compliance  margin  above  the 
certification  level  or  based  on  concern 
about  its  credit  balance  rather  than  a 
change  in  technology.  In  EPA's  PEL- 
based  programs,  it  is  not  uncommon  for 
a  manufacturer  to  declare  an  PEL  that  is 
identical  to  its  certification  level.  It  is 
also  not  uncommon  for  a  manufacturer 
to  change  its  PEL  several  times  during 
a  model  year,  based,  among  other 
reasons,  on  the  availability  of  or  need 
for  credits.  In  a  bins  approach,  such 
changes  are  unlikely,  since  a  change  in 
bins  involves  more  of  an  increment  in 
emissions  and  involves  compliance 
with  all  pollutants  in  that  bin. 
Consequently,  a  bins  approach  eases 
EPA's  compliance  monitoring  burden.  It 
provides  additional  assurance  that 
expected  emission  reductions  will  occur 
in  use  because  some  vehicles  may 
"over-qualify"  for  their  bin  resulting  in 
greater  than  expected  reductions  than  if 
they  exactly  met  the  standard  for  that 
bin.  Of  course,  an  PEL  approach  could 
be  modified  to  restrict  or  prohibit 
changes  in  certification  levels  during  a 
model  year. 


Also,  in  an  PEL-based  program,  it  may 
be  necessary  to  establish  corporate 
average  standards  for  other  pollutants 
besides  NOx.  These  standards  would 
then  require  manufacturers  to  establish 
PELs  for  additional  pollutants.  In  a  bins- 
based  program,  the  standards  for  the 
other  pollutants  are  simply  set  by  the 
different  bins. 

An  PEL  approach  could  also  lead  to 
additional  complexity  in  manufacturer 
in-use  testing  under  the  CAP2000 
program  and  in  EPA  in-use  testing 
because  if  PEL  changes  are  made,  the 
issue  of  which  standard  to  measure 
compliance  against  arises  as  does  the 
issue  of  how  many  vehicles  to  test  for 
each  different  PEL.  If  we  were  to  adopt 
an  PEL  approach,  we  would  have  to 
consider  significant  changes  to  the  in- 
use  provisions  of  the  CAP2000  program 
to  assure  that  all  variations  of  a  test 
group  were  adequately  covered  by 
manufactiuer  in-use  testing. 

We  request  comment  on  the 
appropriateness  and  need  for  an  FEL- 
based  program  for  the  Tier  2  and/or 
interim  standards.  Commenters 
supporting  the  use  of  an  PEL-based 
program  should  also  provide  comment 
as  to  how  EPA  can  best  manage  the 
issues  related  to  in-use  testing  and  how 
EPA  can  best  assure  that  PEL  changes 
are  closely  linked  to  real  changes  in 
vehicle  emissions, 
iii.  Use  of  Different  Averaging  Sets. 
We  chose  for  our  proposal  the 
broadest  possible — and  therefore  most 
flexible — averaging  set  for  the  Tier  2 
vehicles.  We  are  proposing  that, 
beginning  in  2009  when  phase-in  of  all 
vehicles  is  complete,  all  LDVs  and  LDTs 
could  be  averaged  together  to  meet  the 
corporate  average  NOx  standard.  We 
believe  this  approach  is  appropriate 
because  it  treats  LDTs  like  LDVs, 
considering  that  LDTs  are  used  as 
passenger  cars  much  of  the  time.  Also, 
by  permitting  this  broad  averaging,  a 
manufacturer  of  larger  LDTs  that  might 
have  difficulty  meeting  a  0.07  g/mi  NOx 
level  can  certify  the  LDTs  to  Bin  6  or  7 
and  offset  the  emissions  of  these  trucks 
with  cars  or  smaller  trucks  that  it 
certifies  to  levels  below  0.07  g/mi. 
While  we  believe  our  proposed 
averaging  program  is  appropriate,  we 
recognize  that  most  manufacturers  do 
not  produce  larger  LDTs  and  may  be 
able  to  meet  the  corporate  average  NOx 
standard  of  0.07  g/mi  with  less  overall 
effort.  Therefore,  we  request  comment 
as  to  whether  another  approach  to 
averaging  might  be  more  appropriate 
such  as  a  segregated  approach  where 
LDTs  are  averaged  separately  from  LDVs 
or  where  HLDTs  (LDT3s  and  4s)  are 
averaged  separately  from  LDV/LLDTs. 
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iv.  Different  Standards  for  Different 
Categories  of  Vehicles. 

We  have  explained  several  times  in 
this  preamble  that  we  believe  the  same 
standards  should  apply  to  all  LDVs  and 
LDTs  because  LDTs  are  so  often  used  as 
passenger  vehicles,  and  because  the 
standards  are  feasible  for  all  LJDVs  and 
LDTs.  The  technological  challenge  may 
be  greater  for  larger  trucks,  so  our 
proposal  provides  additional  leadtime 
and  a  later  start  date  for  HLDTs  to 
provide  more  opportunity  to  resolve 
potential  problems.  However,  we 
recognize  that  other  approaches  exist 
that  could  yield  comparable 
enviroiunental  benefit.  Therefore,  we 
request  conunent  on  other  approaches 
such  as  one  that  would  employ  a  lower 
corporate  average  NOx  standard  for 
LDV/LLDTs,  with  a  higher  corporate 
average  standard  for  HLDTs. 

V.  Consideration  of  Special  Provisions 
for  the  Largest  LDTs  and  Advanced 
Technology. 

California  has  adopted  a  provision  in 
its  LEV  II  program,  under  which  a 
manufacturer  could  certify  up  to  4 
percent  of  its  larger  LDTs  to  a  higher 
NOx  standard.  These  trucks  could  meet 
a  0.10  g/mi  NOx  standard  rather  than  a 
0.07  g/mi  NOx  standard,  provided  they 
have  a  payload  of  at  least  2500  pounds. 
California  chose  the  figiue  of  4% 
because  it  approximates  the  fraction  of 
such  trucks  in  the  largest  volume 
manufacturer's  fleet. 

We  have  not  proposed  such  an  option 
in  the  federal  program  because  we  are 
providing  additional  lead  time  and 
compliance  on  average  for  all  cars  and 
trucks  begiiming  in  2009.  Nevertheless, 
we  do  recognize  that  the  largest  trucks 
will  likely  require  the  greatest 
application  of  emission  control 
technology  to  comply  with  Tier  2 
standards  and  we  expect  that  larger 
trucks  will  likely  be  the  last,  and  the 
most  difficult,  vehicles  to  phase  into  the 
Tier  2  program. 

In  the  context  of  the  flexibilities 
already  proposed  for  the  federal 
program,  we  request  comment  on  the 
need  for  and  environmental  impact  of 
additional  program  flexibility  for  the 
largest  trucks.  One  option  we  have 
considered  would  allow  manufactiu-ers 
to  exclude  a  small  fraction  (perhaps  4 
percent)  of  their  largest  Tier  2  trucks 
(HLDT«)  from  the  corporate  average 
NOx  calculation  beginning  in  2009  and 
lasting  through  approximately  model 
year  2011.  These  trucks  would  still  be 
subject  to  a  NOx  standard  of  0.20  g/mi 
and  all  other  standards  and  provisions 
of  the  Tier  2  program,  including  the 
requirement  to  fit  within  a  Tier  2  bin  for 
other  emission  standards. 


This  provision  would  provide  a  less 
stringent  standard  for  the  heaviest  LDTs. 
We  believe  these  LDTs  are  the  most 
likely  to  be  used  primarily  for  work  and 
commercial  purposes,  while  at  the  same 
time  having  the  most  difficulty 
complying  with  Tier  2  requirements.  We 
request  comment  on  all  aspects  of  this 
provision,  including  whether  the 
allowable  sales  fraction  (4%)  and 
payload  minimum  (2500  pounds)  set  by 
California  would  be  appropriate  for  the 
federal  provision,  and  whether  such  a 
concept  should  also  be  applied  to  only 
LDT4S  or  both  LDT3s  and  4s. 
Supporters  of  such  an  approach  should 
comment  on  the  appropriate  allowable 
sales  fraction  for  the  interim  vehicles. 

Some  have  suggested  that  a  potential 
way  of  providing  flexibility  for 
advanced  technology  vehicles  would  be 
to  provide  bins  with  less  stringent 
standards  while  retaining  the  stringency 
of  the  0.07  NOx  average.  These 
additional  bins  would  augment  the 
current  flexibilities  offered  to 
manufacturers.  We  request  conunent  on 
this  idea,  specifically  on  including 
additional  bins  with  NOx  standards  up 
to  0.60  g/mi,  with  any  other 
modifications  that  are  appropriate.  We 
also  ask  comment  on  whether  such  bins 
should  be  a  temporary  part  of  the  Tier 
2  program. 

vi.  Measures  to  Prevent  LDT  Miffxition 
to  Heavy-Duty  Vehicle  Category. 

Existing  regulations  define  a  light- 
duty  truck  to  be  any  motor  vehicle  rated 
at  8500  pounds  gross  vehicle  weight 
rating  (GVWR)  or  less  that  has  a  curb 
weight  of  6000  pounds  or  less  and  that 
has  a  basic  frontal  area  of  45  square  feet 
or  less,  which  is: 

•  Designed  primarily  for  purposes  of 
transportation  of  property  or  is  a 
derivation  of  such  a  vehicle,  or 

•  Designed  primarily  for 
transportation  of  persons  and  has  a 
capacity  of  more  than  12  persons,  or 

•  Available  with  special  features 
enabling  off-street  or  off-highway 
operation  and  use. 

For  the  heaviest  LDTs,  we  are 
concerned  that  manufacturers  may,  in 
some  cases,  find  it  attractive  to  add 
GVWR  capacity,  curb  weight  or  frontal 
area  to  their  vehicles  such  that  they 
would  no  longer  meet  one  or  more  of 
the  criteria  to  be  considered  an  LDT. 
The  vehicles  would  then  fall  into  the 
heavy-duty  category  and  would  be 
subject  to  less  technologically 
challenging  standards. 

We  would  like  to  develop  reasonable 
restrictions  to  prevent  this  "gaming"  of 
the  LDT  definition.  The  ideal 
restrictions  would  prevent  migration  of 
LDTs  above  the  limiting  criteria,  but 
would  not  impact  vehicles  with 


legitimate  needs  to  be  outside,  but  close 
to,  the  LDT  definition.  Oiu-  objective  is 
complicated  by  the  fact  that  many  LDTs 
currently  have  derivatives  or 
corresponding  models  that  are  over 
8500  pounds  GVWR. 

We  nave  considered  various 
approaches  to  restrictions  on  LDTs. 
Some  of  the  ideas  we  have  considered 
are  as  follows: 

•  Require  all  complete  trucks  in  the 
8500-10,000  pound  GVWR  range  to 
meet  light-duty  standards. 

•  Raise  the  GVWR  cutoff  from  8500 
pounds  to  some  other  number  such  as 
8750.  9000  or  9500  pounds. 

•  Require  manufacturers  of  vehicles 
that  are  above  but  close  to  any  of  the 
three  size  criteria  to  provide 
justification  that  they  cannot 
accomplish  their  intended  function  if 
built  to  a  lower  size  criterion. 

•  Require  manufacturers  to  provide 
supporting  data,  surveys,  etc.,  that 
vehicles  above,  but  close  to,  any  of  the 
LDT  cutoffs  are  primarily  used  for 
commercial  purposes. 

We  request  comment  on  all  aspects  of 
this  vehicle  migration  issue,  including 
specific  comment  on  the  ideas 
presented  above  and  on  other 
approaches  that  might  be  appropriate. 
This  discussion  serves  as  notice  that  we 
are  very  likely  to  finalize  a  provision  to 
address  this  vehicle  migration  issue. 
You  are  encouraged  to  consider  the 
approaches  we  have  outlined  above  and 
provide  specific  suggestions  on  other 
approaches  as  well  as  comments  as  to 
the  need  for  such  controls,  their 
feasibility  and  their  cost. 

In  the  longer  term,  the  best  way  to 
address  the  vehicle  migration  issue  is  to 
implement  standards  for  complete 
heavy-duty  vehicles  that  have  a 
stringency  comparable  to  their  HLDT 
counterparts.  In  the  near  futiue,  we 
expect  to  publish  an  NPRM  addressing 
emissions  from  gasoline-fueled  heavy- 
duty  engines  and  vehicles  for  2004  and 
later  model  years.  As  part  of  that  effort 
we  are  considering  chassis-based 
standards  for  gasoline-fueled  complete 
vehicles  between  8,500  and  14,000  lbs 
GVWR.  The  degree  to  which  such 
standards  discourage  migration  depends 
upon  the  relative  stringency  of  the 
standards.  EPA  requests  comment  on 
the  potential  effectiveness  of  such  a 
strategy  in  addressing  migration 
concerns  and  the  timing  and  level  of 
emission  standards  necessary  to  do  so. 

vii.  Use  of  Non-conformance  Penalties 
(NCPs). 

NCPs  are  monetary  payments  that 
manufacturers  can  pay  to  meet  an 
adjusted  standard  in  lieu  of  complying 
with  a  prescribed  emission  standard  or 
set  of  emission  standards.  See  CAA 
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sectic  Q  206(g).  Current  regulations  at  40 
CFR  [  art  86  Subpart  L  provide  for  NCPs 
for  H]  JDTs,  and  for  heavy-duty  engines. 
Howe  i^er,  in  order  to  establish  NCPs  for 
a  spe(  ific  standard  or  set  of  standards 
for  thi  (se  vehicles  and  engines.  EPA 
must  irst  determine  that  (1)  substantial 
work  vill  be  required  to  meet  the 
standi  ird  for  which  the  NCP  is  offered; 
and  [i )  that  there  will  be  a  manufacturer 
that  if  a  technological  laggard  in 
comp  ying  with  that  standard.  EPA 
must  iilso.  through  rulemaking, 
deterr  line  compliance  costs  so  that  the 
penall  y  rates  can  be  established 
appro  )riately. 

NCI  s  were  used  extensively  by 
manu  acturers  of  on-highway  heavy- 
duty  £  [igines  in  the  late  1980s,  prior  to 
the  implementation  of  our  heavy-duty 
averaj  tng.  banking  and  trading  program. 
Since  hat  time,  their  use  has  been  rare. 
We  be  ieve  manufacturers  have  used  the 
flexibility  of  an  averaging,  banking  and 
tradin  ;  scheme  as  a  preferred  alternative 
to  inci  rring  the  monetary  losses 
associi  ited  with  NCPs. 

We  ( ire  not  proposing  NCPs  for  HLDTs 
in  the  primary  Tier  2  program  or  in  the 
interir  i  programs.  This  is  because  we 
believ(  ( that  the  NOx  averaging  program 
we  are  proposing  makes  it  unlikely  that 
the  cri  eria  for  NCPs  mentioned  above 
will  be  met,  as  NOx  credits  from  other 
vehicl(  IS  may  be  used  to  enable  HLDTs 
to  mee :  the  0.07  g/mi  average  NOx 
standa  -d. 

We  1  lave  considered  whether  NCPs 
might  )e  appropriate  for  the  Tier  2 
diesel  jarticulate  standards,  for  which 
our  pn  posal  contains  no  averaging 
provisi  ons.  We  are  not  proposing  PM 
NCPs  far  those  diesel  powered  trucks, 
but  we  request  comment  on  whether 
such  N  CPs  would  be  appropriate.  We 
believe  that  appropriate  technologies 
will  be  available  from  component 
vendor  s  and  diesel  engine  suppliers.  We 
request  comment  on  the  need  for  and 
appropriateness  of  NCPs  for  any  Tier  2 
standaid  for  HLDTs. 

viii.  Additional  NOx  Credits  for 
Vehich  s  Certifyine  to  Low  NOx  Levels. 

Ther  3  is  cmrently  substantial  work 
underv'  ay  to  develop  vehicles  with 
extrem  !ly  low  emissions.  We  believe 
that  it  i  5  appropriate  to  encourage  such 
techno  ogy  by  providing  incentives  for 
its  use.  Consequently,  we  are  requesting 
comma  at  as  to  whether  we  should 
implen  ent  a  provision  by  which 
manufactiu^rs  can  earn  additional  NOx 
credits  tor  certifying  to  levels  below 
0.07  g/mi.  As  we  envision  such  a 
provisi  in.  manufacturers  would  be 
allowe<  ,  in  the  calculation  of  their  year 
end  coi  porate  average  NOx  level,  to 
multipl  y  the  number  of  vehicles  sold 
which  I  re  certified  to  bins  below  0.07  g/ 


mi  NOx  by  some  preset  multiplier,  or 
set  of  multipliers.  For  example,  the 
number  of  vehicles  certified  to  the  0.04 
bin  might  be  multiplied  by  1.5,  those  in 
the  0.02  bin  might  be  multiplied  by  2.0 
and  those  in  the  0.0  bin  (ZEVs)  might  be 
multiplied  by  3.0. 

We  recognize  that  such  a  program 
would  enable  manufacturers  to  use 
more  credits  than  actually  generated  in 
use,  and  that  the  use  of  these  credits 
would  likely  result  in  some  additional 
NOx  emissions.  However,  we  believe 
that  it  may  be  appropriate  to  provide 
inducements  to  manufacturers  to  strive 
for  ever  lower  NOx  emissions  and  that 
these  inducements  may  help  pave  the 
way  for  greater  and/or  more  cost 
effective  emission  reductions  from 
future  vehicles.  We  request  comment  on 
all  aspects  of  such  incentive  credits. 
Issues  related  to  these  credits  include 
the  value  of  a  multiplier  or  multipliers, 
whether  early  credits  should  be  subject 
to  the  multipliers,  and  whether  there 
should  be  a  "sunset"  provision  to  limit 
the  time  period  in  which  manufacturers 
could  obtain  and/or  use  these  extra 
credits.  We  request  comment  on  a 
sunset  year  of  2009,  since  it  is  the  end 
of  the  proposed  Tier  2  program  phase- 
in. 

ix.  Incentives  for  Manufacturers  to 
Bank  Additional  Early  NOx  credits. 

We  are  interested  in  exploring  any 
reasonable  approaches  that  would 
provide  incentives  to  manufacturers  to 
produce  vehicles  meeting  the  0.07  g/mi 
NOx  standard  earlier  than  required.  We 
believe  that  early  certification  to  this 
level  will  help  manufacturers  gain 
experience  with  new  or  enhanced 
technologies  on  a  limited  scale  before 
they  must  be  applied  to  the  entire  fleet, 
and  that  such  experience  would  have  a 
positive,  although  hard  to  quantify, 
environmental  benefit. 

We  have  proposed  an  approach 
elsewhere  in  this  preamble  that  permits 
manufacturers  to  utilize  alternative 
phase-in  schedules.  Manufacturers  that 
introduce  Tier  2  vehicles  before  the  first 
required  year  in  the  primary  phase-in 
schedule  could  follow  a  more  flexible 
phase-in  path  to  100%  compliance  than 
required  under  the  primary  option. 
Manufacturers  would  also  be  able  to 
generate  NOx  credits  if  these  "early" 
vehicles  met  a  corporate  average  NOx 
level  of  less  than  0.07  g/mi. 

We  have  considered  whether  a 
mechanism  that  provided  additional 
NOx  credits  could  induce 
manufacturers  to  introduce  more  Tier  2 
vehicles  sooner  than  required.  Such  a 
mechanism  might  substitute  a  number 
higher  than  the  0.07  g/mi  NOx  standard 
in  the  credit  calculation  so  that  the 
manufacturer  would  subtract  its 


corporate  average  NOx  level  from,  say, 
0.10  and  then  multiply  the  difference  by 
the  number  of  Tier  2  vehicles  to 
determine  credits  earned.  While  we 
believe  such  a  scheme  might  induce 
manufacturers  to  accelerate  the 
introduction  of  Tier  2  vehicles,  we  have 
concerns  about  whether  this  approach 
would  lead  to  windfall  credits  and 
whether  we  would  need  to  employ  a 
discount  to  compensate  for  them. 
Should  the  resulting  credits  have  finite 
or  infinite  life?  Should  we  apply  such 
a  scheme  to  LDV/LLDTs  only;  or  should 
we  also  apply  it  to  HLDTs;  and  should 
we  apply  such  a  scheme  to  the  interim 
standards  for  HLDTs?  We  request 
comment  on  these  and  all  other  aspects 
of  permitting  additional  NOx  credits  for 
Tier  2  and  interim  vehicles. 

x.  Flexibilities  for  Small  Volume 
Manufacturers  and  Small  Businesses. 

In  section  V.A.8.  above,  we  propose  to 
waive  the  Tier  2  phase-in  requirements 
for  small  volume  manufacturers. ** 
These  manufacturers,  which  each 
produce  15,000  or  fewer  vehicles  per 
year,  would  simply  comply  with  the  100 
%  requirement  in  2007  (2009  for 
HLDTs). 

Some  very  small  volume 
manufacturers  of  LDVs  and  LDTls  and 
LDT2S  elected  not  to  opt  into  NLEV  and 
thus  will  produce  Tier  1  vehicles  during 
the  NLEV  program.  We  are  seeking 
comment  about  the  burden  that  our 
interim  standards  might  impose  on  very 
small  manufacturers  in  2004  given  that 
they  will  have  to  meet  the  Tier  2 
standards  no  later  than  2007  under 
today's  proposal.  Similarly  we  are 
concerned  about  the  burden  that  the 
interim  standards  might  impose  on  any 
small  volume  HLDT  manufacturers.  We 
request  comment  on  the  need  for  and 
appropriateness  of  a  provision  that 
would  waive  the  interim  standards  for 
very  small  volume  manufacturers  who 
produce,  say,  less  than  1,000  vehicles 
per  year,  or  who  qualify  as  small 
businesses  (see  below). 

The  panel  convened  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA),**  recommended 
that  we  seek  comment  on  five 
provisions  outlined  below  to  ease  our 


"^  A  "small  volume  manufacturer"  is  not 
necessarily  a  "small  business".  Rather,  "small 
volume  manufacturer"  is  an  EPA  term  that  refers  to 
entities  whose  annual  on-highway  sales  are_  15.000 
or  fewer  vehicles  per  year.  However,  most  if  not  all 
small  businesses  covered  under  this  discussion  are 
also  "small  volume  manufacturers,"  though  most 
small  volume  manufacturers  are  not  small 
businesses. 

8"  This  panel  was  convened,  consistent  with 
SBREFA.  by  EPA.  the  Small  Business 
Administration,  and  the  Office  of  Management  and 
Budget  to  review  of  the  likely  impact  of  Tier  2 
requirements  on  small  businesses. 
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proposal's  impact  on  small  businesses. 
These  provisions,  if  adopted,  would 
apply  to  "small  businesses"  as  defined 
by  Small  Business  Administration.  The 


size  of  a  "small  business"  varies  by 
industry  type  as  represented  by  SIC 
codes.  Tables  V.B.-2  and  V.B.-3  contain 
the  SIC  codes  that  could  potentially  be 


impacted  by  the  Tier  2  rule  and  the 
maximum  number  of  employees  or 
maximum  revenue  a  business  can  have 
to  be  considered  a  small  business. 


Table  V.B.-2.— SBA  Small  Business  Categories  for  Small  Independent  Commercial  Importers 

SIC  code 

Description 

Size  standard 
(annual  reve- 
nues in  mil- 
lions) 

7533  .. 
7549 

Auto  Exhaust  System  Repair  Shops  

Automotive  Services                     

$5 

s 

8742  .. 

Management  Consulting  Services  « 

5 

Table  V.B.-3. — SBA  Small  Business  Categories  for  Alternative  Fuel  Vehicle  Converters 


SIC  code 


Description 


Size  standard  ($ 
=annual  reve- 
nues) 


3592 
3714 
5172 
5984 
7549 
8742 
8931 


Carburetors,  Pistons,  Rings  arxJ  Valves 
Motor  Vehicle  Parts  and  Accessories  ... 

Petroleum  Products 

Liquefied  Petroleum  Gas  Dealers  

Automotive  Services 

Management  Consulting  Services 

Commercial  Physical  Research  


500  employees 
750  employees. 
100  employees 
$5  miHion. 
$5  miiUon. 
$5  miHion. 
500  employees. 


The  vast  majority  of  businesses  in 
these  categories  are  not  subject  to  these 
EPA  requirements.  However,  some 
businesses  in  these  categories  may  in 
fact  manufacture  LDVs  and  LDTs  or  may 
modify  vehicles  produced  by  others  in 
a  manner  that  will  subject  them  to  the 
requirements  appUcable  to 
manufacturers  imder  EPA  regulations. 
For  example.  Independent  Commercial 
Importers  (ICIs)  modify  imported  motor 
vehicles  into  configurations  that  they 
certify  to  meet  federal  emission 
requirements.  Approximately  15-20 
small  businesses  qualified  as 
manufacturers  and  received  certificates 
of  conformity  each  year  over  the  last 
five  years. 

For  simplicity,  and  consistency  with 
the  report  of  the  SBREFA  panel,  we 
refer  to  these  small  businesses  as  small 
certifiers  in  the  following  discussion. 
The  requirements  to  certify  continue  to 
apply  only  to  parties  that  meet  the 
definition  of  "manufacturer." 

Consistent  with  the  recommendations 
of  the  SBREFA  panel,  we  request 
comment  on  the  following  ideas: 

For  small  certifiers  that  convert  imported 
vehicles  to  U.S.  standards  (independent 
commercial  importers  or  ICIs)  and  for  small 
certifiers  that  convert  vehicles  to  operate  on 
alternative  fuels,  provide  a  delay  in  required 
compliance  of  two  years  after  the  particular 
model  vehicle  is  certified  to  Tier  2  standards 
by  the  original  equipment  manufacturer. 

This  provision  would  provide  time  for 
development  of  appropriate  emission 
control  systems  and  test  data  for  small 


businesses  who  may  need  to  first  obtain 
a  regular  production  vehicle  certified  by 
the  OEM  before  they  can  begin  work. 

Although  it  was  not  a  specific 
recommendation  of  the  SBREFA  panel, 
we  are  also  requesting  comment  on 
whether  ICIs  should  be  exempted  firim 
the  Tier  2  and  interim  fleet  average  NOx 
standards.  ICIs  may  not  be  able  to 
predict  their  sales  of  vehicles  and 
control  their  fleet  average  emissions 
because  they  may  be  dependant  upon 
vehicles  brought  to  them  by  individuals 
attempting  to  import  uncertified 
vehicles.  Presently,  the  NLEV 
requirements  are  optional  for  ICIs  and 
ICIs  are  specifically  exempted  from 
complying  with  the  fleet  average  NMOG 
standard  under  the  NLEV  program.  (See 
40  CFR  85.1515(c)).  Further,  a 
prohibition  in  the  current  ICI 
regulations  specifically  bars  ICIs  from 
participating  in  any  emission  related 
averaging,  banking  or  trading  program. 
(See  40  CFR  85.1515(d)).  If  we  do  not 
amend  this  prohibition,  the  likely 
outcome  would  be  that  ICIs  could 
choose  any  bin  to  certify  their  vehicles 
and  would  pick  the  least  stringent 
standards. 

Given  the  historically  very  low  sales 
of  IQs  and  the  probable  challenges  that 
even  the  least  stringent  Tier  2  and 
interim  non-Tier  2  bins  will  impose 
upon  ICIs,  we  do  not  expect  ICIs  to  grow 
significantly  in  number  or  size. 
Therefore,  we  do  not  expect  that 
provisions  exempting  or  prohibiting  ICIs 
from  the  fleet  average  NC>x  standard 


would  have  any  air  quality  impact. 
However,  we  request  comment  on  all 
aspects  of  the  appUcability  of  the  fleet 
average  NOx  standards  to  ICIs. 

Establish  a  credit  program  and 
provide  incentives  for  large 
manufacturers  so  that  they  would  make 
credits  available  to  small  certifiers. 

This  provision  would  address  the 
problem  inherent  with  any  emission 
credit  trading  program  that 
manufacturers  holding  credits  don't 
have  to  trade  them.  While  the  panel 
proposed  this  option,  it  did  not  provide 
any  thoughts  on  what  type  of  incentives 
might  be  appropriate  and  necessary  to 
induce  larger  manufacturers  to  supply 
credits  at  reasonable  prices  to  small 
businesses. 

Develop  a  program  to  provide  credits 
to  small  certifiers  for  taking  older 
vehicles  off  of  the  road  (i.e.,  a  scmppage 
pmgmm). 

Because  older  vehicles  often  have 
very  high  emissions,  removing  one  from 
use  could  more  than  offset  the 
emissions  of  a  new  vehicle  produced  by 
a  small  certifier  that  was  unable  to  fully 
comply  with  the  Tier  2  standards. 
Scrappage  progreuns  must  be  designed 
so  that  they  remove  vehicles  from  the 
fleet  that  see  significant  annual  mileage. 
They  must  be  adequately  funded  and 
managed.  They  must  have  controls  and 
oversight  to  ensure  that  they  don't 
remove  vehicles  that  would  have  been 
scrapped  anyway. 

Design  a  case-by-case  hardship  relief 
provision  that  would  delay  required 
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compl  ance  for  small  certifiers  that 
demoi  strate  that  they  would  face  a 
severe  economic  impact  from  meeting 
the  Til  T  2  standards. 

We  1  lave  implemented  case-by-case 
hardsl:  ip  provisions  in  some  rules 
subjec  to  specific  limiting  constraints. 
Typica  lly,  these  would  provide  that 
small  1  lusinesses  that  have  tried  all 
other  r  3gulatory  options  and  apply  in 
writinj  before  they  experience 
noncoi  iformity,  could  obtain  a  1  year 
delay  ia  the  implementation  of  the 
standai  ds.  The  small  business  would 
have  tc  show  that  failure  to  comply  was 
the  fau  t  of  external  and  extenuating 
circum  stances  and  that  inability  to  sell 
the  sub  ject  vehicles  would  have  a  major 
impact  on  the  company's  solvency. 

If  the  Tier  2  program  involves  a 
phase-in  of  standards,  allow  small 
certifie  s  to  comply  at  the  end  of  such 
a  phase-in. 

As  in  dicated  at  the  beginning  of  this 
section  we  are  proposing  this  option  for 
all  phai  e-ins  associated  with  the  Tier  2 
prograri  including  the  phase-in  of  the 
Interim  standards  for  HLDTs  (see 
Section  V.A.8.  above). 

We  n  quest  comment  on  the  need  for. 
approp  lateness  and  environmental 
impact  3f  all  of  the  items  proposed  by 
the  SBf  EFA  panel.  Also,  we  request 
comme  it  on  whether  any  such 
provisi(  ins  would  be  necessary  and 
appropi  iate  for  the  interim  standards  for 
non-Tier  2  vehicles, 
xi.  Adverse  Effects  of  System  Leaks. 
For  tl  e  emission  control  system  to 
operate  as  designed,  the  air-fuel  (A/F) 
ratio  must  stay  within  strictly 
prescril:  ed  limits  that  vary  with  vehicle/ 
engine  ( iperating  conditions  and  engine 
controls  must  respond  quickly  to  the 
slightes  changes  in  this  ratio.  Even  the 
smalles  air  leak  in  either  the  exhaust 
manifol  1  or  exhaust  pipe  or  any  related 
connect  ion  can  provide  the  oxygen 
sensor  i  icorrect  information  on  the 
oxygen  :ontent  of  the  exhaust  gas  it  uses 
to  calibiate  the  engine  A/F  ratio. 

Some  manufacturers  have  taken  steps 
to  addre  5S  this  concern  as  part  of  their 
overall  (  esign  process  by  incorporating 
features  such  as  corrosion-free  flexible 
couplin  ;s,  corrosion-free  steel,  and 
improve  d  welding  of  catalyst 
assembl  es.  EPA  is  concerned  that  either 
as  a  resi  It  of  manufacturing  or 
installat  on  errors  or  errors  in  a  repair 
action,  t  lere  will  be  an  unintentional 
and  uno  jserved  increase  in  emissions 
and  perhaps  a  failure  to  meet  FTP  and 
a  SFTP  (mission  standards  in-use. 
EPA  S(  ;eks  comment  on  design  or 
onboard  monitoring  requirements  that 
might  bf  useful  to  address  this  concern. 
EPA  woidd  also  seek  comment  on  a 
provisio  i  that  would  require  a 


manufacturer  to  demonstrate  through 
engineering  analysis  or  design  that  such 
possibilities  have  been  taken  into 
account. 

xii.  Consideration  of  Other  Corporate 
Averaging  Approaches. 

We  welcome  comments  on  the  pros 
and  cons,  including  regulatory  burden, 
of  establishing  a  combined  NMOG  plus 
NOx  corporate  average  standard  in  lieu 
of  either  the  proposed  NOx  average  or 
a  California-like  NMOG  average.  We 
also  request  conunents,  if  not  provided 
in  response  to  Section  IV.B.  above,  on 
the  concept  of  requiring  a  declining 
corporate  average  NOx  standard  or  a 
declining  corporate  average  NMOG 
standard  at  the  federal  level.  For 
example,  we  would  consider  a  declining 
average  approach  that  reduces  NMOG/ 
NOx  corporate  average  emissions  by  20- 
25%  over  the  period  2008-2012,  or 
nominally  to  0.07  NMOG/0.05  NOx. 
Such  a  reduction  might  involve  a 
reduction  in  gasoline  sulfur  levels  as 
discussed  in  Section  IV.E.2.  above.  We 
also  seek  comment  on  the  idea  of 
eliminating  the  averaging  concept  in 
2011  or  2012  and  setting  the  LDV/LDT 
standards  at  the  levels  of  Bin  No.  5  in 
Table  IV.B.-2  (0.07  g/mi  NOx  plus  the 
other  standards).  Commenters  should 
address  the  cost  and  feasibility  of  these 
approaches. 

2.  Tighter  Evaporative  Emission 
Standards 

We  considered  proposing  tighter 
evaporative  emission  standards, 
including  California's  LEV  II  standards 
for  evaporative  emissions,  shown  in 
Table  V.B.-4  below. 

Table  V.B.-4.— California's  LEV  II 
Evaporative  Hydrocarbon 

Standards 

[Grams  per  test] 


Vehicle  class 


LDV  

LDT1  AND  LDT2 
LDT^AND  LDT4 


Three 
day  diur- 
nal +  hot 

soak 
standard 


Supple- 
mental 
two  day 
diumal  + 
hot  soak 
standard 


0.65 
0.85 
1.15 


These  standards  are  based  on  an 
evaporative  emission  test  procedure  that 
is  conducted  at  different  temperatures 
using  fuel  with  lower  vapor  pressure 
than  the  corresponding  federal 
evaporative  test  procedure.  Under 
current  evaporative  standards, 
California  accepts  the  results  of  federal 
evaporative  testing,  because  it 
represents  a  worst  case  test.  We  do  not 
know  whether  California's  standards  are 


feasible  imder  the  federal  test 
conditions. 

We  are  concerned  about  evaporative 
hydrocarbons  and  we  recognize  that 
they  constitute  a  portion  of  the  mobile 
source  VOC  inventory  that  will  be 
similar  in  size  to  the  light  duty  exhaust 
contribution  when  NLEV  exhaust 
standards  are  in  place.  Out  proposed 
standards,  which  are  found  in  section 
rV.B.4.a.  above,  are  roughly  in  line  with 
current  average  certification  levels  but 
will  nonetheless  yield  real  in-use 
evaporative  reductions  as  manufacturers 
reduce  certification  levels  to  gain  safety 
margins  under  the  new  standards.  These 
standards  will  also  prevent 
manufacturers  from  "backsliding"  from 
their  current  low  certification  levels 
upward  toward  the  existing  standards  as 
they  seek  cost  reductions.  Our  proposed 
standards  will  require  manufacturers  to 
captiue  the  abilities  of  available  fuel 
system  materials  to  minimize 
evaporative  emissions.  Further,  we  are 
proposing  certification  enhancements  to 
address  the  impact  of  alcohol  fuels  on 
evaporative  emissions,  and  we  expect 
that  these  measures  will  lead  to  more 
uniform  use  of  lower  permeability 
materials  that  will  result  in  in-use 
reductions  in  non-attainment  areas 
where  alcohol  fuels  are  the  most 
prevalent. 

We  request  comment  on  the 
appropriateness  and  cost  effectiveness 
of  applying  tighter  evaporative 
standards  in  the  federal  program. 

3.  Credits  for  Innovative  VOC,  NOx  and 
Ozone  Reduction  Technologies  Not 
Appropriately  Credited  by  EPA's 
Emission  Test  Procedures 

Compliance  with  the  current  and 
proposed  EPA  motor  vehicle  emission 
standards  is  based  on  the  emission 
performance  of  a  vehicle  over  EPA's 
prescribed  test  procedure.  While  this 
test  procedure  addresses  many  of  the 
aspects  of  a  vehicle's  impact  on  air 
quality,  it  does  not  address  all  such 
impacts.  Two  developing  technologies 
have  been  brought  to  EPA's  attention 
that  have  shown  significant  potential  to 
improve  ozone-related  air  quality,  but 
that  would  not  do  so  over  the  current 
EPA  test  procedure. 

The  first  example  is  a  device  that 
removes  ozone  from  the  air  as  the 
vehicle  is  driven.  A  major  producer  of 
automotive  catalysts,  Englehard,  has 
approached  both  California  and  EPA 
with  a  proposal  for  a  technology  (called 
Premair)  in  which  vehicle  radiators 
would  be  coated  with  a  catalyst  that 
converts  ambient  ozone  to  oxygen.  In  its 
CalLEVn  program,  California  has 
adopted  some  basic  ground  rules 
concerning  the  types  of  information  that 
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would  have  to  be  submitted  in  order  to 
certify  such  ozone  reduction 
technologies  and  determine  the  amoimt 
of  allowable  NfMOG  credits.*^  This 
determination  would  be  made  on  a  case- 
by-case  basis.  The  manufacturer  would 
have  to  provide  an  evaluation  of  the 
system's  performance  and  durability,  as 
well  as  a  description  of  the  on-board 
diagnostic  strategy  to  monitor  the 
performance  of  the  device  in  use.  The 
NMOG  credit  would  be  based  upon  the 
running  of  an  approved  airshed  model, 
which  would  determine  the  amount  of 
NMOG  emission  reductions  that  would 
produce  the  same  change  in  one-hour 
peak  ozone  as  the  use  of  the  ozone 
reduction  device  being  evaluated. 

Englehard  has  asked  EPA  to  develop 
a  similar  procedure  to  that  adopted  by 
ARB  and  to  consider  granting  their 
technology  a  NOx  credit,  as  well  as  an 
NMOG  credit.  The  manufacturer  of  the 
vehicle  employing  Premair  would  then 
have  the  option  of  which  credit  to  use. 

There  are  a  number  of  issues  that 
would  have  to  be  resolved  before  such 
credits  could  be  granted,  including: 

•  The  methods  to  be  used  to  certify 
in-use  performance  over  the  useful  life 
of  the  vehicle, 

•  The  requirement  for,  and  the  design 
and  certification  of,  an  onboard 
diagnostic  system  to  monitor  in-use 
performance,  and 

•  Which  airshed  model  to  use, 
including  what  cities  and  episodes  to 
use  in  modeling  the  8-hour  peak  ozone 
reduction,  and 

•  The  methods  for  determining  either 
the  NMOG  or  NOx  credit,  or  both. 

EPA  has  placed  information  provided 
to  date  by  Englehard  in  the  docket  to 
this  rule,  and  requests  comments  on  the 
appropriateness  of  such  credits,  and  on 
the  procedures  that  should  be  used  to 
determine  those  credits,  should  we 
proceed. 

The  second  example  is  an  insulated 
catalyst.  The  insulation  retains  heat  for 
extended  periods  of  time,  increasing  the 
catalyst  temperature  when  the  engine  is 
started  and  reducing  the  time  required 
for  the  catalyst  to  reach  an  operational 
temperature.  This  technology  can 
reduce  cold  start  emissions  for  engine 
off  times  (called  soaks)  of  24  hours  or 
less.  The  vast  majority  of  engine  soaks 
in-use  are  less  than  24  hours.  However, 


"'  See  page  11-28  of  the  following  California 
document  for  a  full  discussion:  Proposed 
Amendments  to  California  Exhaust  and  Evaporative 
Emission  Standards  and  Test  Procedures  for 
passenger  Cars,  Light-Duty  Trucks  and  Medium 
Duty  Vehicles  ("LEV  U")  and  Proposed 
Amendments  to  California  Motor  Vehicle 
Certification,  Assembly-Line  and  In-Use  Test 
Requirements  ("CAP260O").  Released  September 
18,  1998  for  the  Air  Resources  Board  Hearing  of 
Novembers.  1998. 


EPA's  test  procedure  only  tests 
emissions  at  two  fairly  extreme  soak 
times:  10  minutes  and  12-36  hours.  The 
10  minute  soak  is  so  short  that  even  an 
uninsulated  catalyst  is  warm  enough  to 
quickly  begin  working  upon  restart.  The 
36  hour  soak  is  beyond  the  practical 
limit  of  cost-effective  insulating 
techniques. 

In  1994,  as  part  of  its  proposed  SFTP 
standards,  EPA  proposed  adding  an 
intermediate  soak  of  1  hour  to  the  test 
procedure,  due  both  to  the  large  number 
of  in-use  soaks  falling  between  the 
current  10  minute  and  12-36  hour  soaks 
and  to  the  desire  to  encourage  catalyst 
technology  that  reduced  cold  start 
emissions  for  such  intermediate  soaks, 
EPA  did  not  promulgate  this  aspect  of 
its  SFTP  standards,  due  in  part  to 
concerns  about  the  cost  effectiveness  of 
mandating  such  controls.  However,  the 
efficacy  of  such  technology  was  not 
questioned.  Thus,  there  appears  to  be 
little  reason  to  prohibit  a  manufacturer 
from  using  such  technology  to  reduce 
in-use  emissions  in  lieu  of  other 
technology  needed  to  meet  the  proposed 
Tier  2  standards. 

As  mentioned  above  concerning 
Premair,  a  methodology  would  need  to 
be  developed  to  estimate  the  impact  of 
an  insulated  catalyst,  or  other  any  other 
similar  technology,  on  in-use  emissions 
so  that  equivalent  NMOG  and  NOx 
emission  credits  could  be  determined. 
Also,  procedures  for  certifying  in-use 
performance  and  durability  and  onboard 
diagnostics  would  also  have  to  be 
addressed.  EPA  requests  comments  on 
the  appropriateness  of  allowing 
emission  credits  for  insulated  catalysts 
and  other  technologies  not 
appropriately  assessed  under  current 
test  procedures.  EPA  also  requests 
comments  on  the  procedures  to  be  used 
to  develop  such  credits, 

EPA  also  requests  comments  on 
whether  the  credits  granted  for  either 
ozone  or  emission  reduction 
technologies  should  be  restricted  to  the 
proposed  Tier  2  standards,  or  whether 
they  should  also  be  granted  under  the 
current  NLEV  standards  and  the 
proposed  interim  standards  for  non-Tier 
2  vehicles,  as  well. 

4.  Need  for  Intermediate  Useful  Life  Tier 
2  Standards 

For  our  Tier  2  and  interim  standards 
we  have  generally  proposed  both  full 
useful  life  and  intermediate  useful  life 
FTP  exhaust  emission  standards,  (See 
Tables  IV.B.-2,  -3,  -6,-7,-10  and  -11.) 
We  have  also  proposed  full  and 
intermediate  life  SFTP  standards.  (See 
Tables  V.A.-3  and  -4.)  Intermediate 
useful  life  standards  are  more  stringent 
than  full  useful  life  standards  and 


reflect  our  experience  that  better 
emission  performance  can  be  expected 
at  lower  mileages. 

We  are  not  proposing  intermediate 
useful  life  standards  for  the  three  lowest 
Tier  2  FTP  bins,  and  we  are  not 
proposing  intermediate  standards  for 
the  lowest  FTP  bin  (the  Zero  Emission 
Vehicle  or  ZEV  bin)  in  any  case.  This  is 
because  the  full  life  standards  in  those 
bins  are  already  so  low  as  to  allow  little 
deterioration  between  a  new  vehicle  and 
a  vehicle  at  full  useful  life. 

We  request  comment  on  the 
appropriateness  of  and  need  for 
intermediate  useful  life  and  what  the 
environmental  consequences  might  be 
from  deleting  intermediate  useful  life 
standards  for  all  Tier  2  vehicles  and 
from  the  interim  standards  bins  that 
match  those  of  the  Tier  2  program, 

VI.  Additional  Proposed  Elements  and 
Areas  for  Comment:  Gasoline  Program 

Section  VI, A.  presents  two  additional 
issues  that  have  some  impact  on  our 
proposed  program:  whetherstates  are 
preempted  from  requiring  gasoline 
sulfur  reductions  as  a  result  of  today's 
action,  and  whether  other  gasoline 
properties  may  also  need  to  be 
controlled  in  the  future.  We  encourage 
your  comment  on  all  of  these  issues. 
Section  VLB.  provides  additional  ■/ 

detailed  information  about  our  proposed 
requirements  for  establishing 
compliance  with  the  gasoline  sulfur 
standards,  as  well  as  how  we  will 
enforce  these  standards.  The  major 
details  of  our  proposed  gasoline  sulfur 
control  program  were  explained  in 
Section  rV,C.;  the  information  presented 
here  is  supplementary. 

A .  Other  Areas  for  Comment 

The  following  sections  raise 
additional  issues  that  are  relevant  to  our 
decisions  regarding  gasoline  sulfur 
control  and  the  design  of  our  gasoline 
sulfur  program.  We  encourage  you  to 
comment  on  these  issues  if  they  are  of 
interest  to  you. 

1 .  Would  States  Be  Preempted  From 
Adopting  Their  Own  Sulfur  Control 
Programs? 

When  we  adopt  federal  fuel 
standards,  states  are  preempted  from 
adopting  similar  state-level  controls. 
Section  211(c)(4)(A)  of  theCAAA 
prohibits  states  from  prescribing  or 
attempting  to  enforce  controls  or 
prohibitions  respecting  any  fuel 
characteristic  or  component  if  EPA  has 
prescribed  a  control  or  prohibition 
applicable  to  such  fuel  characteristic  or 
component  under  section  211(c)(1).  This 
preemption  applies  to  all  states  except 
California,  as  explained  in  section 
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211(c)(4(B).  For  these  states  other  than 
Califom  ia,  the  Act  provides  two 
mechan  sms  for  avoiding  preemption. 
First,  se<:tion  211(c)(4){A)(ii)  creates  an 
exception  to  preemption  for  state 
prohibitions  or  controls  that  are 
identical  to  the  prohibition  or  control 
adoptedlby  EPA.  Second,  states  may 
seek  EPA  approval  of  SIP  revisions 
containing  fuel  control  measures,  as 
described  in  section  211(c)(4)(C).  EPA 
may  approve  such  SIP  revisions,  and 
thereby  ''waive"  preemption,  only  if  it 
finds  th^  state  control  or  prohibition  "is 
necessary  to  achieve  the  national 
primary  br  secondary  ambient  air 
quality  ^andard  which  the  plan 
implem^ts." 

proposing  to  adopt  the  sidfur 
pursuant  to  our  authority 
on  211(c)(1).  Thus,  we 
al  promulgation  of  the  sulfur 
would  result  in  the  clear 
on  of  future  state  actions  to 
adopt  fufel  sulfur  controls.**  States 
woiild  therefore  need  to  obtain  a  waiver 
from  us  imder  the  provisions  described 
211(c)(4)(C)  for  all  state  fuel 
trol  measures  adopted 
promulgation,  unless  the  state 
were  identical  to  our  final 
dard.  We  welccHne  yoiir 
s  on  our  interpretation  of  the 
source  and  effect  of  federal  preemption. 
Sectioh  211(c)(4)(A)  preempts  state 
ols  if  EPA  has  "prescribed" 
ntrols.  We  read  this  language 
pt  non-identical  state  standards 
■ective  date  of  the  standards,  as 
to  the  date  the  standards 
become  Enforceable.  Thus,  if  the 
propose^  standards  are  finalized 
accordidg  to  our  expected  schedule,  this 
rulemaking  would  preempt  state  actions 
upon  promulgation  at  the  end  of  1999, 
even  though  the  standards  would  not 
require  ^Ifur  reductions  until  2004. 
This  interpretation  is  consistent  with 
EPA  actions  applying  other  federal  fuel 
measure^.  See  54  FR  19173  (May  4. 
1989)  (noting  preemption  of 
Massachusetts  state  RVP  measure  before 
start  of  first  control  period  for  federal 
RVP).  We  also  believe  this  interpretation 
is  consistent  with  the  intent  behind 
section  211(c)(4)(A).  Though  the 
standards  are  not  immediately 
enforceaple,  they  will  have  an 
immedi^e  impact  on  refiners' 
investment  decisions.  We  believe,  by 
adopting  211(c)(4)(A),  Congress 
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»*  Even  ia  the  absence  of  final  promulgation  of 
federal  sull  ur  standards,  existing  federal  fuel 
controls  foi  RFXj  and  conventional  gasoUne  have 
raised  issu  is  of  preemption  of  state  fuel  sulfur 
measures.  I  n  any  case,  it  is  clear  that  state  sulfur 
standards  \  yrould  be  preempted  as  of  the  date  of 
promulgati  an  of  the  proposed  federal  sulfur 
standard. 


intended  to  provide  security  for  these 
investment  decisions  by  preventing 
unnecessary  conflict  between  state  and 
federal  fuel  controls. 

2.  Potential  Changes  in  Gasoline 
Distillation  Properties 

During  the  last  several  years, 
representatives  of  the  automotive 
industry  have  presented  information  to 
us  suggesting  diat  control  of  certain 
gasoline  distillation  properties  can 
provide  reductions  in  both  exhaust 
hydrocarbon  emissions  as  well  as  the 
frequency  of  performance  problems 
such  as  hesitation,  cold  startability,  and 
impeded  acceleration.  Automotive 
industry  representatives  contend  that 
the  source  of  most  performance 
problems — slower  atomization  and 
vaporization  due  to  fuels  with  higher 
boiling  points — also  leads  to  less 
efficient  combustion,  and  thus  higher 
levels  of  hydrocarbons  in  the  exhaust. 

With  regard  to  Tier  2  vehicles,  some 
automakers  have  claimed  that  in-use 
fuels  with  high  boiling  points  would 
impact  their  ability  to  control  the 
mixture  of  air  and  fuel  entering  the 
engine,  and  thus  could  result  in  in-use 
emissions  that  are  higher  than  expected 
based  on  certification  levels.  Thus, 
automakers  argue,  controls  on  the 
distillation  properties  of  gasoline  woiild 
not  only  produce  emission  benefits  for 
the  in-use  fleet,  but  would  also  ensure 
the  viability  and  benefits  of  Tier  2 
vehicles. 

On  January  27,  1999,  we  received  a 
petition  *^  from  a  group  of  automakers  in 
which  they  provided  a  more  detailed 
analysis  of  the  costs  and  benefits  of 
conn-oiling  gasoline  distillation 
properties.  In  this  petition,  they 
specifically  requested  that  the 
Distillation  Index  (DI)  be  capped  at  1200 
for  all  summer-grade  gasolines 
nationwide.  They  have  defined  the 
distillation  index  by  the  equation 
l.SxTlO  +  3xT50  +  T90  +20xOxy,  where 
TlO  represents  the  temperature  at  which 
10%  of  the  fuel  has  evaporated  in  a 
standard  distillation  test,  and  likewise 
for  T50  and  T90,  and  Oxy  is  the  oxygen 
content  contributed  by  ethanol.  This 
petition  includes  a  study  conducted  by 
MathPro  Inc.'*'  to  estimate  the  feasibility 
and  cost  to  the  refining  industry  of 
capping  all  siunmer  grade  gasoline  at  a 


""Petition  to  regulate  gasoline  distillation 
properties".  Subnutted  by  DaimlerChrysler 
Corporation,  Ford  Motor  Company.  General  Motors 
Corporation,  and  the  Association  of  International 
Automobile  Manufacturers.  Submitted  to  EPA 
Administrator  Carol  Browner  on  January  27, 1999. 
EPA  Air  Docket  A-97-10,  Document  No.  n-G-286. 

'""Technical  and  economic  implications  of 
controlling  the  distillation  index  of  gasoline." 
MathPro  Inc..  October  21.  1998.  EPA  docket  A-97- 
10,  document  II-G-268. 


DI  level  of  1200.  MathPro  concluded 
that  the  cost  of  such  control  would  be 
approximately  0.4  9/gal  on  average  for 
all  summer  grade  gasoline. 

We  believe  that  the  analyses 
presented  by  this  petition  have  merit. 
However,  we  do  not  believe  that  they 
are  sufficient  to  justify  capping  DI  at 
1200  at  this  time,  since  there  are  a 
nimaber  of  issues  that  it  does  not 
address.  Before  we  could  formally 
propose  a  DI  cap,  we  would  need  to 
have  a  justification  for  the  cap  based  on 
air  quality  need,  peer-reviewed 
estimates  of  the  cost  to  the  refining 
industry  and  to  consiuners,  and 
comparisons  of  the  cost  effectiveness  of 
this  strategy  to  that  for  other  potential 
hydrocarbon  control  strategies. 
Therefore,  we  are  not  today  proposing 
controls  on  gasoline  distillation 
properties.  However,  we  request 
comment  on  the  automakers'  DI  petition 
and  the  included  MathPro  report  in 
terms  of  their  sufficiency  in 
demonstrating  that  a  DI  cap  of  1200  is 
appropriate. 

B.  Gasoline  Sulfur  Program  Compliance 
and  Enforcement  Provisions 

1.  Overview 

We  are  proposing  enforcement 
mechanisms  that  track  those  of  the 
reformulated  gasoline/conventional 
gasoline  (RFG/CG)  rule,  because  of 
significant  sinularities  between  the  two 
programs,  including  refinery  average 
standards,  refinery  level  and 
downstream  level  caps,  and  the 
generation  and  use  of  credits.  These 
features  raise  similar  compliance  issues 
for  both  programs.  Because  of  the 
importance  of  assiuing  that  all  gasoline 
meets  the  sulfur  standards,  measures  axe 
needed  to  assiu^  the  accm^cy  of  refiner 
and  importer  testing,  and  to  assure  that 
the  quaJity  of  gasoline  is  not  adversely 
affected  downstream  of  the  refinery. 
Downstream  enforcement  would  be 
based  primarily  on  EPA  sampling  and 
testing,  and  examination  of  product 
transfer  documents  (PTDs)  and  other 
evidence. 

More  specifically,  we  are  proposing: 

•  That  refiners  and  importers  test 
each  batch  of  RFG  and  CG  produced  or 
imported  for  sulfur  content  and 
maintain  testing  records  and  retain  test 
samples. 

•  That  refiners  and  importers  of 
gasoline  submit  reports  regarding 
compliance  with  averaging  and  credits 
provisions. 

•  That  the  current  attest  procedures 
of  the  RFG/CG  rule''  be  applied  to 
sulfur  rule  compliance. 


1 40  CFR  part  80  subpart  F. 
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•  Enforcement  provisions  regarding 
the  credit  program,  to  prevent  the  use, 
sale  or  purchase  of  invahd  credits,  and 
to  require  adjustments  to  compliance 
calculations  based  on  use  of  invalid 
credits. 

•  Requirements  to  ensiue  compliance 
by  small  foreign  refiners  subject  to 
individual  refinery  sulfur  standards  and 
to  ensure  the  separation  of  such  foreign 
gasoline  from  all  other  gasoline  to  the 
U.S.  port  of  entry. 

•  Downstream  maximum  sulfur  caps, 
which  would  apply  to  all  persons  in  the 
chain  of  distribution  of  gasoline, 
including  distributors,  resellers, 
carriers,  retailers  and  wholesale 
purchaser-consumers  of  gasoline. 

•  Voluntary  downstream  quality 
assurance  testing  by  distributors  and 
refiners  to  help  assure  compliance. 

The  sulfur  standards  proposed  today 
would  apply,  as  in  other  fuels  programs, 
to  all  motor  vehicle  fuel  that  meets  the 
definition  of  gasoline.  See  40  CFR  80.2. 
This  definition  typically  includes  all  the 
gasoline  that  is  produced  and 
distributed  through  the  gasoline 
distribution  system,  including  gasoline, 
such  as  marina  gas,  that  is  ultimately 
used  in  nonroad  equipment.  Such  fuel 
meets  the  definition  of  gasoline  and  is 
subject  to  the  standards  proposed  today. 
For  exemiple,  where  gasoline  makes  up 
only  a  small  portion  of  what  a  refinery 
produces,  and  is  perhaps  a  byproduct  of 
other  processing,  the  refiner  could  not 
avoid  the  sulfur  standard  by  designating 
the  product  as  marina  gasoline  or 
nonroad  gasoline.  EPA  would  apply  the 
sulfur  standard  to  the  same  broad  group 
of  products  that  meets  the  definition  of 
gasoline  for  its  other  gasoline  fuel 
programs. 

We  are  aware  that  there  are  certain 
fuels,  such  as  aviation  fuel  and  racing 
fuel,  that  are  generally  segregated  from 
gasoline  throughout  the  distribution 
system.  Where  such  fuels  are  segregated 
from  motor  vehicle  gasoline  and  not 
made  available  for  use  in  motor 
vehicles,  the  fuel  would  not  be  subject 
to  sulfur  rule  standards.^-  We  propose 
that  such  fuel  become  subject  to  the 
sulfur  standards  and  other  regulatory 
requirements  and  prohibitions  if  its 
segregation  from  gasoline  at  any  point  in 
the  distribution  system  is  compromised. 
Offering  such  fuel  for  motor  vehicle  use 
or  dispensing  such  fuel  for  motor 
vehicle  use  would  be  prohibited.  We  are 
also  proposing  specific  PTD 
requirements  and  labeling  requirements 
to  prevent  introduction  of  high  sulfur 
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fuels  into  motor  vehicles.  EPA  invites 
comment  on  whether  such  fuel  should 
also  be  subject  to  refinery  level  sulfur 
standards,  or  whether  it  should  be 
subject  to  the  standards  from  the  point 
at  which  it  is  made  available  for  use  in 
motor  vehicles. 

The  proposal  would  clarify  the 
definition  of  refinery  at  40  CFR  80.2(h). 
Specifically,  we  are  proposing  to  clEirify 
that  "refinery"  means  any  facility, 
including  a  plant,  tanker  truck  or  vessel 
where  gasoline  or  diesel  fuel  is 
produced,  including  any  facility  at 
which  blendstocks  are  combined  to 
produce  gasoline  or  diesel  fuel,  or  at 
which  blendstock  is  added  to  gasoline 
or  diesel  fuel.'*'' 

We  propose  that  any  oxygenate 
blender  that  only  adds  oxygenate  to 
gasoline  or  to  "reformulated  blendstocks 
for  oxygenate  blending"  (RBOB).  be 
exempt  from  sulfur  standards  and 
would  not  be  required  to  conduct  any 
new  testing,  or  perform  any  new 
recordkeeping  or  reporting,  because  we 
believe  the  sulfur  level  of  EPA-allowed 
oxygenates  added  downstream  fi-om  the 
refinery  is  very  low.  We  believe  it  is  an 
appropriate  assumption,  barring  special 
circumstances,  that  the  sulfur  content  of 
the  gasoline  will  be  diluted  in 
proportion  to  the  addition  of  the 
oxygenate. 

In  the  remainder  of  this  section  we 
address  enforcement  issues  regarding 
today's  proposed  rule  that  are  not 
discussed  in  section  IV.C.3.,  above. 

2.  What  Requirements  is  EPA  Proposing 
for  Foreign  Refiners  and  Importers? 

As  discussed  in  section  IV.C,  under 
today's  proposal,  standards  for  gasoline 
produced  by  foreign  refineries  that  are 
not  subject  to  small  refiner  individual 
refinery  standards  would  be  met  by  the 
importer.  Standards  for  gasoline 
produced  by  a  foreign  refinery  subject  to 
an  individual  sulfur  rule  standard 
would  be  met  by  the  foreign  refinery, 
with  certain  limited  exceptions.  The 
provisions  would  be  very  similar  to  the 
foreign  refinery  provisions  of  the  RFG/ 
CG  rule,  under  40  CFR  80.94. 

a.  What  Are  the  Proposed  Requirements 
for  Small  Foreign  Refiners  with 
Individual  Refinery  Sulfur  Standards? 

Under  the  RFG/CG  rule,  EPA  has 
promulgated  regulations  **  addressing 
establishment  and  implementation  of 
individual  baselines  for  CG  produced  by 
certain  foreign  refiners.  The  purpose  of 
these  regulations  is  to  assure  the 


compliance  of  gasoline  supplied  from 
foreign  refineries  with  individual 
compliance  baselines.  It  includes 
comprehensive  controls,  requirements 
and  enforcement  mechanisms  to 
monitor  the  movement  of  gasoline  from 
the  foreign  refinery  to  the  U.S..  to 
monitor  gasoline  quality  and  to  provide 
for  compliance  and  enforcement  as 
necessary. 

Today  we  are  proposing  similar 
requirements  that  would  apply  to  any 
foreign  refiner  that  can  demonstrate  that 
it  meets  the  small  refiner  criteria. 
Foreign  refinery  baselines  would  be 
based  on  average  sulfur  levels  and  the 
volume  of  gasoline  imported  to  the  U.S. 
in  1997-98.  Any  foreign  refiners  that 
obtain  a  foreign  refinery  sulfur  rule 
baseline  would  be  subject  to  the  same 
requirements  as  domestic  small  refiners 
with  individual  refinery  sulfur  rule 
standards.  Additionally,  provisions 
similar  to  the  provisions  at  40  CFR 
89.94  would  apply,  that  include: 

1 .  Segregating  gasoline  produced  at 
the  small  refinery  until  it  reaches  the 
U.S.; 

2.  Refinery  registration; 

3.  Controls  on  product  designation; 

4.  Load  port  and  port  of  entry  testing; 

5.  Attest  requirements;  and 

6.  Requirements  regarding  bonds  and 
sovereign  immunity. 

The  rationale  for  these  enforcement 
provisions  is  discussed  more  fully  in  the 
Agency's  August  28,  1997  preamble  to 
the  final  RFG/CG  foreign  refineries  rule. 
(See  62  FR  45533  (Aug.  28,  1997)). 

By  no  later  than  January  1,  2010,  '*^  all 
gasoline  would  be  subject  to  a  single 
national  averaged  standard  and  one 
national  refinery  level  cap.  Thus,  EPA  is 
proposing  that,  beginning  on  that  date, 
the  use  of  foreign  small  refinery 
baselines  would  sunset  and  standards 
for  all  imported  gasoline  would  be  met 
by  U.S.  importers.  With  a  single 
national  standard  and  cap,  gasoline 
sulfur  content  could  most  readily  be 
monitored  at  the  U.S.  importer  level, 
since  there  would  no  longer  be  a  special 
class  of  gasoline  with  different 
standards  that  would  need  to  be 
monitored. 

b.  What  Are  the  Proposed 
Requirements  for  Truck  Importers?  The 
proposed  sampling  and  testing 
requirements  for  importers  require 
sampling  and  testing  of  each  batch  of 
gasoline.  For  parties  that  import 
gasoline  into  the  U.S.  by  truck,  the 
every-batch  testing  requirement  would 
include  testing  the  gasoline  in  each 


'*■'  If  a  fuel  is  not  segregated  throughout  the 
gasoline  distribution  system,  but  is  fungibly  mixed 
with  gasoline,  then  it  becomes  a  gasoline  that  is 
subject  to  the  standard. 


"  This  is  consistent  with  all  current  EPA  fuels 
rules,  interpretations,  policies  and  question  and 
answer  documents,  and  is  only  a  clarification. 

*'40  CFR  80.94. 


"As  stated  in  section  IV.C.  of  the  preamble,  small 
reRner  individual  refinery  standards  would  sunset 
January  1 ,  2008.  except  for  any  small  refineries  that 
receive  a  hardship  extension  not  to  exceed  two 
years. 
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truck  compartment,  or  if  the  gasoline  is 
horaogeieous,  testing  the  gasoline  in  the 
truck.  Hawever.  EPA  is  concerned  that 
this  test  ng  requirement  may  not  be 
feasible  'or  truckers  hauling  many  small 
loads  of  gasoline.  Since  some  northern 
U.S.  communities  rely,  in  large  part,  on 
gasoline  transported  into  the  U.S.  by 
truck  frcm  Canadian  terminals,  these 
commui  ities  could  suffer  gasoline 
shortages  if  this  requirement  proves  too 
burdensome  for  truck  importers.  We 
therefore  propose  to  allow  alternative 
requiren  lents  for  truck-imported 
gasoline  only. 

i.  Truck  Transports  of  Gasoline 
(Excludi  ig  Gasoline  Subject  to  Small 
Foreign  Refiner  Individual  Refinery 
Standan  Is). 

EPA  i<  proposing  a  limited  alternative 
approacli  for  truck  importers  in  lieu  of 
every-baich  testing.  This  proposal 
would  be  based  on  the  importer  meeting 
the  30  ppm  sulfur  average  standard  on 
a  per-gallon  basis.  Under  this  proposal, 
the  impc  rter  would  be  allowed  to  rely 
on  the  si  Ifur  results  of  sampling  and 
testing  o  )nducted  by  the  operator  of  the 
truck  loading  terminal  in  Canada.  The 
environ!  lental  consequences  of  this 
proposal  would  be  neutral,  because  by 
meeting  iie  30  ppm  sulfur  standard  on 
an  every  gallon  basis  the  standard  also 
is  being  i  net  on  average. 

The  in  porter  would  be  required  to 
deraonst  ate  the  gasoline  meets  the  30 
ppm  sul:  ur  standards  on  an  every-gallon 
basis.  Th  e  gasoline  in  the  storage  tank 
from  wh  ch  the  importer's  trucks  are 
loaded  m  ould  have  to  be  sampled  and 
tested  su  asequent  to  each  receipt  of 
gasoline  into  the  terminal  tank,  and 
these  tes  s  would  have  to  show  the 
gasoline  meets  the  30  ppm  sulfur 
standard  For  each  truck  load  of 
gasoline,  the  importer  would  have  to 
obtain  d(  icuments  that  accurately  state 
the  sulfu  r  content  of  the  gasoline.  The 
importer  then  would  treat  each  truck 
load  of  ii  riported  gasoline  as  a  separate 
batch  for  purposes  of  the  recordkeeping 
and  repo  rting  requirements. 

The  tei  minal  operator  in  most  cases 
would  n(  it  be  subject  to  United  States 
laws,  so  he  proposal  contains 
safeguar<  s  that  are  intended  to  ensure 
the  gasol  ne  in  fact  meets  the  applicable 
standard  First,  the  importer  would  be 
required  to  conduct  an  independent 
program  af  quality  assiu-ance  sampling 
and  testi:  jg  of  the  gasoline  dispensed  to 
the  importer.  This  sampling  and  testing 
would  hi  ve  to  be  at  a  rate  specified  in 
the  proposed  regulations,  and  the 
sampling  would  have  to  be 
unannounced  to  the  terminal  operator. 
In  addition,  EPA  inspectors  would  have 
to  be  giv(  m  access  to  conduct 
inspectic  ns  at  the  truck  loading  terminal 


and  at  any  laboratory  where  samples 
collected  pursuant  to  this  proposed 
approach  are  analyzed.  These 
inspections  could  be  unannounced,  and 
would  include  gasoline  sampling  and 
testing,  and  record  reviews. 

EPA  requests  comment  on  this 
proposal  for  parties  that  import  gasoline 
by  truck.  Specifically,  EPA  requests 
comment  on  the  provisions  that  apply  to 
persons  located  outside  the  United 
States,  and  the  need  for  EPA  inspectors 
to  conduct  inspections  at  terminals 
located  outside  the  United  States.  In 
addition,  EPA  recognizes  that  the 
proposed  per-gallon  standard  of  30  ppm 
is  more  restrictive  than  an  annual 
average  standard  with  per-gallon  caps, 
although  it  provides  assurance  that 
gasoline  imported  by  truck  will  meet  the 
requirements  of  the  sulfur  control 
program.  However,  establishing  an 
averaged  standard  with  per-gallon  caps 
for  truck-imported  gasoline  would 
require  more  substantial  recordkeeping, 
reporting  and  auditing  by  the  importers 
and  more  compliance  monitoring  by  the 
EPA.  EPA  requests  comments  on  the 
alternative  of  allowing  an  annual 
average  standard  with  per-gallon  caps 
for  truck  importers  and  the  appropriate 
sulfur  standards  that  should  apply 
under  such  an  approach. 

ii.  Truck-Imported  Gasoline  Subject  to 
Small  Foreign  Refiner  Individual 
Refinery  Standards 

There  are  additional  compliance 
concerns  related  to  the  gasoline 
produced  by  small  foreign  refiners 
whose  gasoline  is  imported  into  the  U.S. 
by  truck.  The  proposed  requirements  for 
gasoline  produced  at  a  small  foreign 
refinery  with  an  individual  baseline, 
and  certified  as  subject  to  the  individual 
standard  (S-FRGAS),  include  the 
necessity  of  segregating  the  gasoline 
from  all  other  gasoline,  from  the  refinery 
gate  to  the  U.S.,  so  that  compliance  with 
standards  can  be  tracked.  Under  our 
proposed  certified  S-FRGAS  provisions 
applicable  to  other  importers,  each 
batch  of  gasoline  must  be  tested  at  the 
load  port  and  port  of  entry.  However,  in 
the  case  of  gasoline  imported  by  truck, 
each  truckload  of  such  gasoline  would 
constitute  a  batch.  Given  the  small  batch 
volumes  for  truck  imports,  the  testing 
and  other  procedures  proposed  for 
certified  S-FRGAS  may  not  be  feasible. 
The  issue  is  further  complicated 
because  the  load  port,  in  effect,  stretches 
from  the  refinery,  through  a  pipeline 
and  to  a  terminal  in  Canada.  Therefore, 
EPA  is  proposing  an  alternative  to  the 
requirement  for  testing  every  truckload 
of  imported  certified  S-FRGAS. 

EPA  is  proposing  that  small  foreign 
refiners  whose  gasoline  is  exported  to 


the  U.S.  by  truck  would,  as  part  of  their 
petition  for  an  individual  baseline, 
submit  a  plan  designed  to  ensure  that 
certified  S-FRGAS  remains  segregated 
from  all  other  gasoline  from  the  refinery 
to  the  U.S.  The  proposed  plan  would  be 
reviewed  for  approval  in  conjimction 
with  the  baseline  petition. 

Rather  than  specifying  the  precise 
requirements  of  such  a  plan  in  the 
regulations,  EPA  would  allow  the 
refiner  to  develop  its  own  procedures 
for  ensuring  that  S-FRGAS  remains 
segregated  until  it  reaches  the  U.S. 
However,  EPA  believes  that  any  plan 
would  have  to  include  certain  elements. 
For  example,  PTDs  would  have  to 
accompany  each  transfer  of  certified  S- 
FRGAS  through  the  distribution  system, 
clearly  identifying  the  origin  of  the 
gasoline  and  prohibiting  its 
commingling  with  any  product  other 
than  certified  S-FRGAS  from  that 
refinery.  The  refiner  may  need  to  enter 
into  contracts  with  pipelines  and 
terminals,  if  the  gasoline  is  shipped  in 
this  maimer,  that  ensure  segregation  and 
prohibit  commingling.  This  certified 
product  could  then  only  be  loaded  into 
trucks  if  they  were  importing  the 
gasoline  into  the  U.S. 

The  refiner  of  such  gasoline  would 
have  to  receive  and  maintain  all  such 
product  shipment  documents,  including 
U.S.  import  documents,  for  five  years 
and  review  these  on  an  ongoing  basis  to 
ensure  segregation  is  maintained  until 
reaching  the  U.S.  To  further  ensure  that 
this  review  occurs,  EPA  is  proposing 
that  the  refiner's  plan  would  include 
attest  audit  procedures  to  be  conducted 
annually  by  an  independent  third  party 
that  would  review  the  refiner's 
procedures  and  records  to  ensiue  that 
the  certified  S-FRGAS  is  segregated  at 
all  times.  For  example,  these  procedures 
would  likely  include  volume 
reconciliation  to  confirm  that  product  is 
transferred  without  commingling. 
However,  additional  procedures  may  be 
needed  to  accomplish  the  goal  of 
ensuring  that  certified-S-FRGAS 
remains  segregated  from  all  other 
gasoline. 

3.  What  Standards  Would  Apply 
Downstream? 

EPA  is  proposing  downstream  per- 
gallon  cap  standards  that  would  apply 
to  all  parties  in  the  distribution  system 
downstream  of  the  refinery-level, 
including  pipelines,  terminals, 
distributors,  carriers,  retailers  and 
wholesale  purchaser-consumers. 
Downstream  standards  would  help 
ensure  the  sulfur  level  of  gasoline 
remains  below  the  cap  level  when 
dispensed  for  use  in  motor  vehicles, 
thereby  avoiding  the  adverse  emissions 
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consequences  of  using  gasoline  with  a 
sulfur  content  above  the  cap  level. 

EPA  is  proposing  that  downstream 
standards  would  be  more  lenient  than 
the  refinery-level  cap  standards  so  that 
refiners  and  importers  can  produce 
gasoline  that  equals  the  refinery-level 
cap  standard.  It  has  been  EPA's 
experience  that  if  a  refiner  produces 
gasoline  that  equals,  or  almost  equals  a 
standard,  that  gasoline  may  be  shown  to 
violate  the  standard  when  subsequently 
tested  at  a  location  downstream  of  the 
refinery  due  to  testing  variability.  As  a 
result,  parties  dowrnstream  of  the 
refinery  (primarily  pipelines)  set 
commercial  specifications  for  the 
quality  of  the  gasoline  they  will  accept 
that  are  more  stringent  than  the 
standard  that  applies  to  the  downstream 
party.  This,  in  effect,  forces  refiners  to 
produce  gasoline  that  is  "cleaner"  than 
the  refinery-level  standard. 

In  other  fuels  programs  (for  example, 
the  benzene  per-gallon  standard  for 
RFG)  EPA  has  resolved  this  concern  by 
announcing  enforcement  tolerances  for 
fuels  standards  that  apply  downstream 
of  the  refinery-level,  thereby  reducing 
the  need  for  pipelines  to  set 
specifications  more  stringent  than  the 
refinery  level  standards.  EPA  believes 
the  approach  proposed  for  the  gasoline 
sulfur  cap  standards — more  lenient 
downstream  standards — would  have  the 
same  effect  as  annoimced  enforcement 
tolerances. 

EPA  is  proposing  that  the  values  of 
the  dovkTistream  cap  standards  would 
reflect  the  testing  variability  that  could 
reasonably  be  expected  when  different 
laboratories  test  gasoline  for  sulfur 
content,  that  is,  lab-to-lab  variability,  or 
reproducibility.  For  gasoline  subject  to 
the  80  ppm  refinery-level  sulfur  cap  the 
proposed  downstream  standard  would 
be  95  ppm.  This  difference  reflects  the 
lab-to-lab  variability  established  by  the 
American  Society  for  Testing  and 
Materials  (ASTM).*^  For  gasoline  subject 
to  refinery-level  sulfur  caps  higher  than 
80  ppm,  which  would  be  the  case  for 
gasoline  produced  before  2006  and  by 
certain  small  refiners,  the  proposed 
downstream  cap  would  be  similarly 
established  by  using  the  most  recent 
available  ASTM  reproducibility  data. 

As  described  in  section  IV.C.3,  EPA  is 
proposing  that  the  cap  standards  that 
apply  to  some  small  refiners  would  be 
higher  than  the  cap  standards  that  apply 


"**ASTM  standard  method  D-2622-98,  entitled 
"Standard  Test  Method  for  Sulftir  in  Petroleum 
Products  by  Wavelength  Dispersive  X-ray 
Fluorescence  Spectrometry."  The  California  Air 
Resources  Board  found  nearly  identical 
reproducibility  under  ASTM  D-2622-94.  according 
to  a  round  robin  study  conducted  by  ARB  and 
received  by  EPA  Feb.  11, 1999. 


to  refiners  generally.  The  downstream 
standards  that  apply  to  this  small  refiner 
gasoline  would  be  correspondingly 
higher,  based  on  ASTM  reproducibility 
for  each  refinery's  assigned  cap.  If 
gasoline  produced  by  a  small  refiner 
with  a  higher  cap  standard  is  mixed  in 
the  distribution  system  with  other 
gasoline  with  a  lower  cap  standard,  the 
entire  mixture  then  would  be  subject  to 
the  higher  cap  standard.  For  this  reason, 
EPA  is  concerned  that  the  small  volume 
of  small  refinery  gasoline  could  drive  up 
the  downstream  standard  for  all 
gasoline,  most  of  which  would  have 
been  subject  to  the  much  lower  national 
cap  standard. 

Therefore,  EPA  is  proposing  that 
during  the  period  small  refinery 
individual  standards  are  in  effect,  PTDs 
must  identify  whether  gasoline  is 
comprised,  in  whole  or  in  part,  of 
gasoline  produced  at  a  small  refinery 
with  a  higher  sulfur  cap  standard  than 
the  national  cap  standard,  and  the  level 
of  the  downstream  cap  applicable  to  the 
gasoline.  A  downstream  party  could  rely 
on  the  information  contained  in  the 
PTDs  for  gasoline  received  by  that  party 
as  the  basis  for  whether  gasoline 
contains  any  small  refinery  gasoline. 

However,  as  gasoline  is  mixed,  and  re- 
mixed, in  downstream  pipelines  and 
tanks,  the  percentage  of  a  particular 
gasoline  that  is  small  refinery  gasoline 
normally  will  progressively  diminish. 
For  this  reason  EPA  also  is  proposing 
that  a  downstream  party  must  classify 
gasoline  as  containing  no  small  refinery 
gasoline  if  a  test  result  for  the  gasoline 
shows  a  sulfur  content  below  the 
applicable  national  dowrnstream  cap. 

Under  these  proposed  requirements, 
downstream  parties  and  EPA  would 
know  the  downstream  standard  that 
applies  to  any  particular  gasoline.  If  the 
gasoline  contains  no  small  refiner 
gasoline,  the  downstream  standard 
would  be  based  on  the  national  cap.  If 
the  gasoline  is  comprised  in  whole  or  in 
part  of  small  refiner  gasoline  subject  to 
a  higher  cap  standard,  the  downstream 
standard  would  be  based  on  this  higher 
cap  standard.  This  approach  would 
require  regulated  parties  and  EPA  to 
review  and  rely  on  the  information 
contained  in  PTDs. 

Following  are  two  examples  of  how 
gasoline  fi-om  small  refineries  with 
individual  standards  (S-RGAS)  would 
be  identified  downstream  of  the  refinery 
and  how  the  downstream  cap  would 
apoly: 

(1)  In  2005  the  national  refinery  cap 
standard  is  180  ppm.  If  a  small  refinery 
with  an  individual  sulfur  cap  standard 
produces  a  batch  of  gasoline  that 
contains  175  ppm  sulfiu,  the  transfer 
document  that  accompanies  that  batch 


of  gasoline  into  a  pipeline  may  not 
indicate  the  batch  contains  S-RGAS. 

(2)  hi  2006,  when  the  national 
downstream  cap  is  95  ppm,  a  terminal 
receives  three  shipments  of  gasoline  that 
are  identified  in  the  PTD's  as  S-RGAS 
subject  to  downstream  per-gallon  cap 
standards  of  205,  325  and  410  ppm.  The 
terminal  operator  combines  these 
shipments  in  a  storage  tank.  That 
gasoline  mixture  is  subject  to  a 
downstream  cap  standard  of  410  ppm 
and  any  PTD  subsequently  provided  to 
transferees  must  identify  the  gasoline  as 
containing  S-RGAS  and  state  the 
gasoline  is  subject  to  a  downstream  cap 
standard  of  410  ppm. 

After  several  additional  receipts  of 
gasoline  into  the  storage  tank,  the 
terminal  operator  obtains  a  test  result 
indicating  the  sulfur  level  of  the  mixture 
is  90  ppm.  Based  on  this  test  result,  the 
gasoline  mixture  becomes  subject  to  the 
national  cap  standard  of  95  ppm  and 
any  PTD  subsequently  provided  to 
transferees  may  not  state  the  gasoline 
contains  S-RGAS. 

EPA  requests  comment  on  these 
proposed  downstream  standards. 
Specifically,  we  request  comment  on  an 
alternative  whereby  gasoline  would  be 
presumed  to  be  subject  to  the  national 
cap  downstream  standard,  unless  the 
responsible  regulated  party  were  able  to 
demonstrate  through  PTDs  the  presence 
of  small  refinery  gasoline.  EPA  also 
requests  comment  on  any  alternatives 
that  would  allow  enforcement  of  the 
national  downstream  cap  standards 
during  the  period  small  refiner 
individual  refinery  standards  were  in 
effect. 

4.  What  Are  the  Proposed  Testing  and 
Sampling  Methods  and  Requirements? 

a.  What  Is  the  Primary  Test  Method 
for  Gasoline?  We  propose  that  the 
ASTM  standard  method  D  2622-98  be 
the  primary  test  method  for  testing  for 
sulfur  in  gasoline  by  refiners  and 
importers.  This  is  the  regulatory  method 
under  the  RFG/CG  rule."'  However,  we 
are  requesting  comment  on  whether 
ASTM  method  D  5453-93,  entitled 
"Standard  Test  Method  for 
Determination  of  Total  Sulfur  in  Light 
Hydrocarbons,  Motor  Fuels  and  Oils  by 
Ultraviolet  Fluorescence."  should  be  the 
primary  method.  We  are  specifically 
concerned  about  the  suitability  of  these 
test  methods  for  sulfur  levels  between 
0-10  ppm,  and  invite  comment  on  other 
appropriate  test  methods,  including 
ASTM  D  4045,  which  is  used  under  the 
California  fuels  program  for  sulfur  levels 
below  10  ppm.  We  are  also  requesting 


"^  See  40  CFR  80.46(a).  The  proposed  rule  would 
update  the  current  method.  ASTM  D  2622-94. 
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comment  on  relative  costs  of  the 
methods  We  believe  that  ASTM  D  5453 
would  si  fnificandy  reduce  capital  costs 
for  test  e  {uipment  and  that  operational 
costs  wo  ild  be  similar  to  ASTM  D  2622. 
A  descri  )tion  of  these  ASTM  test 
methods  as  well  as  other  methods 
discusseil  later  in  this  section,  can  be 
found  in  Table  VI-1,  below. 

Table  V  .-1.— ASTM  Standard  Test 
Methods  and  Practices  De- 
scRiBi  ;d  in  This  Section 


ASTM  No 


D  2622  .. 


D  4045  .. 


D  4057  ... 


D4177 


D5453  .. 


D  5842  ... 


Title 


Standard  Test  Method  for  Sulfur 
In  Petroleum  Products  by 
Wavelengtfi  Dispersive  X-ray 
Fluorescence  Spectrometry. 

Standard  Test  Mettiod  for  Sulfur 
in  Petroleum  Products  by  Hy- 
drogenolysis  and  Rateometric 
Colorimetry. 

Standard  Practice  for  Manual 
Sampling  of  Petroleum  and 
Petroleum  Products. 

Standard  Practice  for  Automatic 
Sampling  of  Petroleum  and 
Petroleum  Products. 

Standard  Test  Mettiod  for  Deter- 
mination of  Total  Sulfur  in  Ligfit 
Hydrocarbons,  Motor  Fuels 
and  Oils  by  Ultraviolet  Fluores- 
cence. 

Standard  Practice  for  Sampling 
and  Handling  of  Fuels  for  Vola- 
tility Measurement. 


cf 
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Is  the  Proposed  Test  Method 
in  Butane?  We  are  proposing 
D  5623  would  be  the 
method  for  testing  the  sulfur 
butane.  This  is  the  sulfur  test 
butane  that  the  Agency 
under  the  RFG/CG  rule 
published  at  62  FR  37338 
1997)).  However,  we  received 

ive  comments  regarding 
1  nethod  in  response  to  our 
We  are  requesting  comments 
methods  and  correlation  of 

to  ASTM  D  5623.  We  are 
comment  on  appropriate 
procediu-es  and  other  issues 
ias,  acciu'acy,  and  precision. 
Proposing  a  Requirement  To 
Batch  of  Gasoline  Produced 
?  Under  today's  proposal,  all 
importers  ^^  would  be 
to  sample  and  test  the  sulfur 
each  batch  of  gasoline 
or  imported.  Test  results 
used  to  calculate  a  refiner's  or 
s  aimual  average  sulfur  level. 

of  gasoline  that  exceeded  the 
e  sulfur  cap  could  not  be 
or  sold  in  the  U.S.,  unless.it 


me  iiods 
requ  esting 
i(in 
ti 
El' A 


""Except  br  certain  tnicli  importers,  as  noted 
above. 


was  exempted  from  this  rule,  as 
described  later  in  this  section.  This 
"every-batch"  testing  requirement  is  not 
a  new  requirement  for  RFG  refiners  and 
importers.  However,  it  would  be  a  new 
requirement  for  refiners  and  importers 
ofCG. 

hi  the  past,  CG  refiners  and  importers 
have  been  allowed  to  prepare  composite 
samples  of  gasoUne  from  multiple 
gasoline  batches  and  test  the  composite 
sample.  However,  we  beUeve  that  every- 
batch  sulfiu'  testing  by  refiners  and 
importers  is  necessary  to  ensure 
compliance  with  upstream  and 
downstream  sulfur  caps  contained  in 
the  proposed  rule.  We  have  proposed 
the  use  of  alternative  test  methods  to 
reduce  the  cost  of  testing.  We  are 
requesting  comment  on  this  proposed 
requirement. 

i.  Butane  Blenders'  Every-Batch  Testing 
Requirement 

Under  the  RFG  rule,  refiners  that 
blend  butane  to  previously  certified 
gasoline  (PCG)  must  determine  the 
volume  and  parameter  values  of  the 
butane,  including  sulfur  content,  by 
testing  the  gasoline,  before  and  after 
blending,  and  calculating  the  properties 
of  the  butane  by  subtracting  the  volume 
and  parameter  values  of  the  PCG.  For 
CG  only,  under  certain  conditions,  we 
have  allowed  butane  blenders  to  use  the 
parameter  specifications  of  butane  as 
tested  by  the  butane  producer.  This 
includes  an  assumed  sulfur  content  of 
140  ppm.  We  have  allowed  this 
alternative  to  every-batch  testing 
because  of  the  costs  of  testing  each  load 
of  butane.^ 

We  are  proposing  a  similar  alternative 
to  every-batch  testing  for  butane 
blenders  imder  today's  sulfur  program. 
We  propose  that  butane  blenders  could 
use  the  actual  sulfur  test  result  of  their 
suppliers,  if  the  butane  contained  less 
than  30  ppm  sulfur  and  if  the  butane 
blender  undertook  a  quality  assurance 
program  to  ensure  that  the  supplier's 
sampling  and  testing  was  accurate.  If  the 
butane  were  tested  and  found  to  violate 
the  30  ppm  cap,  the  butane  blender 
would  be  in  violation  for  the  volume  of 
product  that  exceeded  the  30  ppm  cap 
that  was  added  to  gasoline  and  for  any 
violations  of  the  national  downstream 
cap  resulting  from  the  butane  sulfur 
content.  We  believe  this  is  a  fair 
alternative  to  every  batch  testing  and  the 
only  alternative  that  gives  EPA 
reasonable  ability  to  monitor 


^  In  addition,  commercial  grade  butane  easily 
meets  conventional  gasoline  standards,  but  that  is 
not  the  case  with  regard  to  the  proposed  gasoline 
sulfur  standards. 


compliance.  We  request  comment  on 
this  proposal. 

a.  Refiners  Blending  Other  Blendstocks 
into  Previously  Certified  Gasoline 

Refiners  that  blend  blendstock  into 
PCG  would  be  required  to  sample  and 
test  each  batch  of  gasoline  produced. 
This  would  normally  include  sampling 
and  testing  the  PCG  to  determine  its 
sulfur  content  and  volume;  then 
sampling  and  testing  the  combined 
product  subsequent  to  blending;  and 
calculating  the  sulfur  content  and 
volume  of  the  blendstock  (which  is  the 
blender's  batch  for  aiuiual  average 
compliance  and  reporting  purposes),  by 
subtracting  the  volxune  and  sulfur 
content  of  the  PCG  from  the  volume  and 
sulfur  content  of  the  combined  product. 
We  are  proposing  to  allow  such  refiners 
to  meet  an  alternative  testing 
requirement  in  lieu  of  testing  every 
batch  of  gasoline.  Provided  that  the 
refiner's  test  result  for  the  sulfiu-  content 
of  each  of  the  blendstocks  is  less  than 
the  national  refinery  level  per-gallon 
cap  standard,  a  refiner  could  sample 
and  test  each  blendstock  when  received 
at  the  refinery,  and  treat  each 
blendstock  receipt  as  a  separate  batch 
for  purposes  of  compliance  calculations 
for  the  annual  average  sulfur  standard. 

d.  What  Sampling  Methods  Are 
Proposed?  Sampling  methods  apply  to 
all  parties  that  conduct  sampling  and 
testing  under  the  rule.  We  are  proposing 
requiring  the  use  of  sampling  methods 
that  were  proposed  in  the  July  11,  1997 
Federal  Register  notice  (62  FR  37338,  at 
37341-37342,  37375-37376),  which 
proposes  modifications  to  the  RFG/CG 
rule.  These  sampling  methods  include 
ASTM  D  4057-95  (manual  sampling),  D 
4177-95  (automatic  sampling  from 
pipelines/in-line  blending),  and  ASTM 
D  5842  (this  sampling  method  is 
primarily  concerned  with  sampling 
where  gasoline  volatility  is  going  to  be 
tested,  but  it  would  also  be  an 
appropriate  sampling  method  to  use 
when  testing  for  sulfur).  We  are 
proposing  requiring  use  of  these  ASTM 
methods  instead  of  the  methods 
provided  in  40  CFR  part  80,  Appendix 
D.  That  is  because  the  proposed 
methods  have  been  updated  by  ASTM, 
the  updates  have  provided  clarification 
and  they  have  eliminated  certain 
requirements,  such  as  storage  tank  tap 
extensions,  that  are  not  necessarj'  for 
sampling  light  petroleum  products  such 
as  gasoline. 

e.  What  Are  the  Proposed  Gasoline 
Sample  Retention  Requirements? 

We  are  proposing  a  refiner  and 
importer  sampling  and  testing  program 
to  establish  the  sulfur  compliance  of 
each  batch  of  gasoline  produced  or 
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imported.  However,  we  are  aware  of  the 
inherent  drawbacks  to  a  self-testing 
scheme.  There  is  the  possibility  that  a 
party  might  sample  or  test  gasoline  in  a 
manner  not  consistent  with  the  required 
procedures,  or  that  employees  might 
inaccurately  record  the  test  results,  by 
mistake  or  otherwise.  Under  such  a 
scheme,  parties  might  also  attempt  to 
conceal  a  discovered  violation  or  to  save 
money  by  not  correcting  a  violation. 

In  an  attempt  to  address  these 
concerns  about  self-testing,  we 
considered  the  option  of  requiring 
independent  sampling  and  testing  for  all 
gasoline,  including  conventional 
gasoline.  Under  current  regulations, 
only  refiners  or  importers  of 
reformulated  gasoline  are  obligated  to 
do  this.  However,  because  of  the  costs 
of  independent  sampling  and  testing  "*• 
EPA  is  instead  proposing  an  alternative 
strategy  to  help  ensure  refinery  and 
importer  sulfur  compliance.  Refiners 
and  importers  would  be  required  to 
retain  for  thirty  days  a  representative 
sample  from  each  batch  of  gasoline 
produced,  and  to  provide  such  samples 
to  the  Agency  upon  request.  By  means 
of  this  option,  EPA  could  verify  the 
refiner  test  results. 

This  limited  duration  sample 
retention  would  be  useful  to  address 
many  of  the  potential  problems 
concerning  a  refiner  self-testing 
program.  Through  this  requirement, 
parties  would  be  faced  with  the 
knowledge  that  EPA  could  easily  and 
randomly  confirm  the  accuracy  of  the 
refiner's  test  results  and  could  discover 
unrecorded  violations.  We  believe  that 
this  would  create  an  incentive  for 
refiners  to  sample,  test,  and  record  their 
sulfur  results  in  an  accurate  and  truthful 
manner. 

The  Agency  also  is  proposing  that 
refiners  be  required  to  certify  annually 
that  the  samples  have  been  collected  in 
the  manner  required  under  the  sulfur 
rule.  This  requirement  is  intended  to 
assure  that  refinery  officials  insist  on 
accurate  and  honest  sampling  and 
retention  of  samples  at  their  refineries. 
We  are  also  proposing  that  specific 
procedures  be  followed  by  refiners  to 
properly  collect  retain,  and  ship  the 
samples  in  a  manner  consistent  with 
requirements  already  imposed  or 
proposed  under  the  RFG  program. 
Under  today's  proposal,  a  minimiun 
representative  sample  of  330  ml  of  each 
gasoline  batch  would  need  to  be 
retained.'**' 


'""See  the  discussion  on  this  subject  in  the 
preamble  to  the  reformulated  gasoline  program's 
final  rule,  59  FR  7765  (Feb.  16,  1994). 

">«  See  40  CFR  80.65(0(3)(F)(ii),  and  the  Proposed 
Rule  for  Modifications  to  Standards  and 


The  Agency  does  not  believe  that  the 
proposed  sulfur  rule  sample  retention 
requirements  would  impose  an  undue 
financial  burden  on  regulated  parties. 
Many  refineries  akeady  engage  in  some 
sample  retention  for  their  own 
purposes,  and  the  retention  procedures 
proposed  in  today's  proposal  would 
merely  require  that  typical  industry 
retention  standards  be  applied. 
Shipping  samples  to  us  would  entail 
some  expense,  but  this  shipping  would 
only  occur  periodically,  and  would 
certainly  cost  less  than  hiring  an 
independent  laboratory  to  regularly 
sample  and  test  gasoline. 

The  Agency  requests  comments  on 
the  costs  and  effectiveness  of  the 
proposed  sample  retention 
requirements,  and  invites  comments  on 
any  alternative  plan  to  promote 
accuracy  of  refiner  self-testing  of 
gasoline  for  sulfur  compliance.  In 
particular,  we  are  interested  in 
information  on  the  cost  and 
effectiveness  of  a  nationwide, 
independent  sampling  and  testing 
progratm 

5.  What  Federal  Enforcement  Provisions 
Would  Exist  for  California  Gasoline  and 
When  Could  California  Test  Methods  Be 
Used  to  Determine  Compliance? 

a.  Requirement  to  Segregate  Gasoline 
and  To  Use  Product  Transfer  Document 
Requirements.  Today's  proposal  would 
generally  exempt  California  gasoline 
from  regulation  under  the  sulfur  rule  for 
the  reasons  previously  described  in  this 
preamble.  However,  today's  NPRM  does 
propose  two  requirements  that  would 
apply  to  some  California  gasoline.  The 
first  would  require  that  gasoline 
produced  outside  of  California,  that  is 
intended  for  California  use,  be 
segregated  from  all  other  gasoline  at  all 
points  in  the  distribution  system. 
Second,  the  Agency  is  proposing  that 
out-of-state  producers  of  gasoline 
intended  for  sale  in  California  be 
required  to  create  PTDs  identifying  the 
product  as  California  gasoline,  and  that 
such  PTDs  be  provided  to  all  transferees 
of  this  gasoline  in  the  distribution 
system-.  Such  documentation  is 
intended  to  facilitate  our  enforcement  of 
the  proposed  sulfur  control  program 
through  identifying  the  gasoline  not 
covered  by  the  federal  regulation,  even 
though  it  is  produced  in  areas  otherwise 
subject  to  this  proposed  regulation.  This 
documentation  would  also  assist 
regulated  parties  in  identifying  the 
gasoline  as  non-federally  regulated  to 


Requirements  for  Reformulated  and  Conventional 
Gasoline.  62  FR  37337  fif  seq,  proposed  40  CFR 
80.101(i)(l)(i)(C)(iii). 


facilitate  segregation  of  Cahfomia 
gasoline  from  federal  gasoline. 

The  sulfur  program  PTD  requirements 
for  California  gasoline  produced  out-of- 
state  should  not  create  any  new  burdens 
on  regulated  parties,  since  the  same 
requirements  currently  apply  under  the 
RFG  program.'"-  Today's  proposal 
would  incorporate  and  restate  the  RFG 
rule's  PTD  requirements  for  this 
California  gasoline.  The  Agenc>'  does 
not  believe  that  it  is  necessary'  to  impose 
additional  PTD  requirements  under  the 
sulfur  program,  since  the  California 
gasoline  identification  requirements 
under  the  RFG  rule  would  also  satisfy 
the  identification  needs  of  this  rule. 
Having  the  same  requirements  in  both 
rules  means  that  regulated  parties  that 
fail  to  produce  and  transfer  the 
necessary  PTD  identification  would  be 
in  violation  of  both  programs. 

b.  Use  of  California  Test  Methods  for 
49  State  Gasoline.  As  stated  previously, 
we  are  proposing  to  exclude  gasoline 
produced  in  California  for  California  use 
from  federal  sidfur  standards.  However, 
refineries  or  importers  located  in 
California  would  have  to  meet  the 
standards  and  other  requirements  with 
regard  to  "federal"  gasoline  used 
outside  of  California.  Nevertheless,  EPA 
is  proposing  that  gasoline  produced  in 
California  for  sale  outside  of  California 
could  be  tested  for  compliance  under 
the  federal  sulfur  rule  using  the 
methodologies  approved  by  the  ARB, 
provided  that  the  producer  complies 
with  the  procedures  for  such  testing  as 
already  required  imder  40  CFR  80.81(h), 
which  permits  California  test  methods 
not  identical  to  federal  test  methods  to 
be  used  for  conventional  gasoline  only. 

6.  What  Are  the  Proposed 
Recordkeeping  and  Reporting 
Requirements? 

a.  What  Are  the  Proposed  Product 
Transfer  Document  Requirements?  We 
are  proposing  that  the  PTDs  that 
accompany  each  transfer  of  custody  or 
title  of  gasoline  that  includes  gasoline 
produced  by  any  small  refiner  subject  to 
sulfur  rule  individual  refinery  standards 
be  required  to  identify  the  gasoline  as 
such,  including  the  applicable 
downstream  cap,  as  an  aid  to  enforcing 
the  national  dovkmstream  cap.  Other 
PTD  information  is  currently  required 
under  the  RFG/conventional  gasoline 
regulations.  We  believe  that  the 
additional  PTD  information  regarding 
sulfur  compliance  required  under 
today's  proposal  would  impose  little 
additional  burden  on  industry.  We 
request  comment  on  this  proposed 
requirement. 


■ozSee  CFR  80.81(g). 
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b.  Whpt  Are  the  Proposed 

Requirements?  We  are 
to  require  that  refiners  and 
keep  and  make  available  to 
records  that  demonstrate 
with  the  sulfur  program 
and  requirements.  The  RFG/ 
ations  currently  require  refiners 

ers  to  retain  records  that 
nuch  of  the  information 

to  be  required  under  today's 
a  result,  we  believe  that  the 

reporting  requirements  would 
'  ery  little  additional  burden  on 
J  ulated  parties, 
proposing  to  require  all  parties 

ine  distribution  system, 
refiners,  importers,  retailers, 
tj'pes  of  distributors  to  retain 
records  of  quality  assurance 
that  parties  conduct  to 
a  defense  to  downstream 
All  parties  in  the  gasoline 
system  currently  are 
to  keep  PTDs  for  RFG. 
since  there  are  no 

CG  stcmdards,  only  refiners 
ers  are  required  to  retain 
conventional  gasoline.  Because 
ijroposed  sulfur  rule,  like  the 
includes  downstream 
,  we  believe  that  a  requirement 
PTDs  for  all  parties  in  the 
distribution  system  would  be 
under  the  sulfur  rule.  The 
would  help  us  identify 
of  any  gasoline  found  to  be 
on  of  the  sulfur  standards.  The 
Id  also  provide  downstream 
th  information  regarding  the 

downstream  standard, 
s  proposal  would  require 
keep  records  for  a  period  of 
with  additional  requirements 
pertaining  to  credits, 
lertaining  to  credits  that  were 
never  transferred  to  another 
need  to  be  retained  for  five 
the  credits  are  used  for 
e  purposes.  Records 
to  credits  that  were 
would  need  to  be  retained  by 
ies  (transferee  and  transferor) 
yfears  after  the  date  the  credits 
gererated  (which  would  ensure 
are  retained  at  least  years 
are  used,  since  use  would 
cjcciu'  within  five  years  of 
even  if  the  credits  were 
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the  records  that  would  be 
to  be  kept  for  five  years  already 

to  that  requirement  by  the 
rule.  Five  years  is  the 
e  statute  of  limitations  for  the 
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downstream  regulated  parties.  In 
particular,  we  request  comment  on  the 
record  retention  provisions  specific  to 
credits  that  were  transferred.  While  we 
recognize  that  retaining  records  for  ten 
years  could  be  problematic  for  both 
parties,  we  believe  that  both  parties 
would  need  to  retain  records  so  that  we 
could  be  reasonably  sure  that  credits 
used  for  compliance  were  appropriate. 
An  alternative,  raised  earlier  in  this 
proposal,  would  be  to  give  a  more  finite 
life  to  credits  or  to  require,  beginning  in 
2006,  credits  to  be  used  in  the  same  year 
they  were  generated  or  transferred.  We 
welcome  comments  on  this  solution  or 
any  other  way  in  which  we  can  be 
assured  that  adequate  records  would  be 
available  should  a  credit  transaction 
come  into  question  at  some  date  longer 
than  five  years  after  the  transaction. 

c.  What  Are  the  Proposed  Reporting 
Requirements?  Today's  proposed  rule 
would  require  refiners  and  importers  to 
submit  to  us,  on  an  aiuiual  basis,  a 
report  that  demonstrated  compliance 
with  the  applicable  sulfur  standards  and 
data  on  individual  batches  of  gasoline, 
including  batch  volume  and  sulfur 
content.  The  RFG/CG  programs  contain 
similar  reporting  requirements.  Based 
on  our  experience  with  these  programs, 
we  believe  that  requiring  an  annual 
sulfur  report  and  batch  information 
would  provide  an  appropriate  and 
effective  means  of  monitoring 
compliance  with  the  average  standards 
under  the  sulfur  program.  The  batch 
data  also  would  serve  to  verify  that  each 
batch  of  gasoline  met  the  applicable 
sulfur  cap  standard  when  it  left  the 
refinery.  In  addition,  the  annual  report 
would  provide  a  vehicle  for  accounting 
for  any  sulfur  credits  created,  sold  or 
used  to  achieve  compliance  during  the 
averaging  period. 

d.  What  Are  the  Proposed  Attest 
Requirements?  We  are  also  proposing  to 
require  refiners  and  importers  to  arrange 
for  a  certified  public  accountant  or 
certified  internal  auditor  to  conduct  an 
annual  review  of  the  company's  records 
that  form  the  basis  of  the  annual  sulfur 
compliance  report  (called  an  "attest 
engagement").  The  purpose  of  the  attest 
engagement  is  to  determine  whether 
representations  by  the  company  are 
supported  by  the  company's  internal 
records.  Attest  engagements  are  required 
under  the  RFG/CG  regulations.  We 
believe  that  an  attestation  for  sulfur 
could  be  included  in  a  refiner's  current 
attest  engagement  with  little  additional 
burden. 

We  believe  that  the  proposed 
reporting  requirements  under  today's 
rule  would  impose  minimal  additional 
reporting  burdens  on  industry  while 
providing  us  with  information  necessary 


to  monitor  compliance  with  the  sulfur 
standards.  We  request  comment  on 
these  proposed  reporting  requirements. 

7.  What  Are  the  Proposed  Exemptions 
for  Research,  Development,  and 
Testing? 

We  are  proposing  to  exempt  from  the 
sulfur  requirements  gasoline  used  for 
research,  development  and  testing 
purposes.  We  recognize  that  there  may 
be  legitimate  research  programs  that 
require  the  use  of  gasoline  with  higher 
sulfur  levels  than  those  allowed  under 
today's  proposed  rule.  As  a  result, 
today's  rule  contains  proposed 
provisions  for  obtaining  an  exemption 
from  the  prohibitions  for  persons 
distributing,  transporting,  storing, 
selling  or  dispensing  gasoline  that 
exceeded  the  standards,  where  such 
gasoline  is  necessary  to  conduct  a 
research,  development  or  testing 
program. 

Under  the  proposal,  parties  would  be 
required  to  submit  to  EPA  an 
application  for  exemption  that  would 
describe  the  purpose  and  scope  of  the 
program  and  the  reasons  why  use  of  the 
higher  sulfur  gasoline  is  necessary.  In 
approving  any  application,  EPA  would 
impose  reasonable  conditions  such  as 
recordkeeping,  reporting  and  volume 
limitations.  We  believe  that  the  proposal 
includes  the  least  onerous  requirements 
for  industry  that  also  would  ensure  that 
higher  sulfur  gasoline  is  used  only  for 
legitimate  research  purposes.  We 
request  comment  on  these  proposed 
provisions.  We  also  request  comment  on 
whether  in  lieu  of  an  approval  process, 
parties  should  be  required  to  submit  the 
required  information  to  EPA  at  the  start 
of  the  program,  and  annually  thereafter, 
with  the  condition  that  EPA  could 
provide  a  party  with  written  notification 
in  the  event  the  Agency  determines  the 
exemption  is  not  justified.  We  also 
request  comment  on  whether  the 
regulations  should  impose  a  volume 
limit  on  the  amount  of  gasoline  that 
could  be  used  in  a  research  program,  as 
a  way  of  minimizing  any  adverse 
environmental  effects  that  could  result 
from  allowing  such  an  exemption  from 
the  sulfur  requirements. 

8.  What  Are  the  Proposed  Liability  and 
Penalty  Provisions  for  Noncompliance? 

Today's  proposed  rule  contains 
provisions  for  liability  and  penalties 
that  are  similar  to  the  liability  and 
penalty  provisions  of  the  RFG  and  other 
fuels  regulations.""  Under  the  proposed 


'"3  See  section  80.5  (penalties  for  fuels 
violations):  section  80.23  (liability  for  lead 
violations);  section  80.28  (liability  for  volatility 
violations);  section  80.30  (liability  for  diesel 
violations);  section  80.79  (liability  for  violation  of 
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rule,  regulated  parties  would  be  liable 
for  committing  certain  prohibited  acts, 
such  as  selling  or  distributing  gasoline 
that  does  not  meet  the  sulhu  standards, 
or  causing  others  to  commit  prohibited 
acts.  In  addition,  parties  would  be  liable 
for  a  failure  to  meet  certain  affirmative 
requirements,  or  causing  others  to  fail  to 
meet  affirmative  requirements.  For 
example,  persons  who  produce  or 
import  gasoline  would  be  liable  for  a 
failure  to  fulfill  any  of  the  requirements 
for  refiners  and  importers,  including  the 
sampling  and  testing  requirements,  the 
reporting  and  attest  audit  requirements, 
the  averaging  requirements,  the  small 
refinery  requirements,  and  the  credit 
creation  and  trading  requirements.  In 
such  cases  the  regulated  party  would 
also  be  liable  for  any  violation  of  the 
sulfur  standard  based  on  corrected 
information.  All  parties  in  the  gasoline 
distribution  system,  including  refiners, 
importers,  distributors,  carriers, 
retailers,  and  wholesale  purchaser- 
consumers,  would  be  liable  for  a  failure 
to  fulfill  the  recordkeeping  requirements 
and  the  PTD  requirements. 

a.  Presumptive  Liability  Scheme  of 
Current  EPA  Fuels  Programs.  Current 
EPA  fuels  programs  include  a 
presumptive  liability  scheme  for 
violations  of  prohibited  acts.  Under  this 
approach,  presumptive  liability  is 
imposed  on  two  types  of  parties:  (1) 
That  party  in  the  gasoline  distribution 
system  that  controls  the  facility  where 
the  violation  was  found  or  had 
occurred;  and  (2)  those  parties,  typically 
upstream  in  the  gasoline  distribution 
system  fi-om  the  initiedly  listed  party, 
(such  as  the  refiner,  reseller,  and  any 
distributor  of  the  gasoline),  whose 
prohibited  activities  could  have  caused 
the  program  non-conformity  to  exist."** 
This  presumptive  liability  scheme  has 
worked  well  in  enabling  us  to  enforce 
our  fuels  programs,  since  it  creates 
comprehensive  liability  for  substantially 
all  the  potentially  responsible  parties. 
The  presumptions  of  liability  may  be 
rebutted  by  establishing  an  affirmative 
defense. 

To  clarify  the  inclusive  nature  of 
these  presumptive  liability  schemes, 
today's  proposed  rule  would  explicitly 
include  causing  another  person  to 
commit  a  prohibited  act  and  causing  the 
presence  of  non-conforming  gasoline  to 
be  in  the  distribution  system  as 
prohibitions.  This  is  consistent  with  the 
provisions  and  implementation  of  other 
fuels  programs. 


RFC  prohibited  acts):  section  80.80  (penalties  for 
RFG/conventional  gasoline  violations). 

'"*  Additional  type  of  liability,  vicarious  liability, 
is  also  imposed  on  branded  refiners  under  these 
fuels  programs. 


Today's  proposed  rule,  therefore, 
provides  that  most  parties  involved  in 
the  chain  of  distribution  would  be 
subject  to  a  presumption  of  liability  for 
actions  prohibited,  including  causing 
non-conforming  gasoline  to  be  in  the 
distribution  system  and  causing 
violations  by  other  parties.  Like  the 
other  fuels  regulations,  a  refiner  also 
would  be  subject  to  a  presiunption  of 
vicarious  liability  for  violations  by  any 
downstream  facility  that  displays  the 
refiner's  brand  name,  based  on  the 
refiner's  ability  to  exercise  control  at 
these  facilities.  Carriers,  however, 
would  be  presiuned  liable  only  for 
violations  arising  from  product  imder 
their  control  or  custody,  and  not  for 
causing  non-conforming  gasoline  to  be 
in  the  distribution  system,  except  where 
we  have  specific  evidence  of  causation. 

b.  Affirmative  Defenses  for  Each 
Presumptively  Liable  Party.  The 
proposal  includes  affirmative  defenses 
for  each  party  that  is  deemed 
presiunptively  liable  for  a  violation,  and 
all  presumptions  of  liability  are 
refutable.  The  proposed  defenses  are 
similar  to  the  defenses  available  to 
parties  for  violations  of  the  RFC 
regulations.  We  believe  that  these 
defense  elements  set  forth  reasonably 
attainable  criteria  to  rebut  a 
presumption  of  liability.  The  defenses 
include  a  demonstration  that:  (1)  the 
party  did  not  cause  the  violation;  and 
(2)  except  for  retailers  and  wholesale 
purchaser-consumers,  the  party 
conducted  a  quality  assiu-ance  program. 
For  parties  other  than  tank  truck 
carriers,  the  quality  assurance  program 
would  be  required  to  include  periodic 
sampling  and  testing  of  the  gasoline.  For 
tank  truck  carriers,  the  quality  assurance 
program  would  not  need  to  include 
periodic  sampling  and  testing,  but  in 
lieu  of  sampling  and  testing,  the  carrier 
would  be  required  to  demonstrate 
evidence  of  an  oversight  program  for 
monitoring  compliance,  such  as 
appropriate  guidance  to  drivers  on 
compliance  with  applicable 
requirements  and  the  periodic  review  of 
records  concerning  gasoline  quality  and 
delivery. 

As  in  the  other  fuels  regulations, 
branded  refiners  would  be  subject  to 
more  stringent  standards  for 
establishing  a  defense  because  of  the 
control  such  refiners  have  over  branded 
downstream  parties.  Under  today's  rule, 
in  addition  to  the  other  defense 
elements,  branded  refiners  would  be 
required  to  show  that  the  violation  was 
caused  by  an  action  by  another  person 
in  violation  of  law,  an  action  by  another 
person  in  violation  of  a  contractual 
agreement  with  the  refiner,  or  the  action 
of  a  distributor  not  subject  to  a  contract 


with  the  refiner  but  engaged  by  the 
refiner  for  the  transportation  of  the 
gasoline. 

Based  on  experience  with  other  fuels 
programs,  we  beheve  that  a  presumptive 
liability  approach  would  increase  the 
likelihood  of  identifying  persons  who 
cause  violations  of  the  sulfur  standards. 
We  normally  do  not  have  the 
information  necessary  to  establish  the 
cause  of  a  violation  found  at  a  facility 
downstream  of  the  refiner  or  importer. 
We  believe  that  those  persons  who 
actually  handle  the  gasoline  are  in  the 
best  position  to  identify'  the  cause  of  the 
violation,  and  that  a  refutable 
presumption  of  liability  would  provide 
an  incentive  for  parties  to  be 
forthcoming  with  information  regarding 
the  cause  of  the  violation.  In  addition  to 
identifying  the  party  that  caused  the 
violation,  providing  evidence  to  rebut  a 
presumption  of  liability  would  serve  to 
establish  a  defense  for  the  parties  who 
are  not  responsible.  Presumptive 
liability  is  familiar  to  both  industry  and 
to  us,  and  we  believe  that  this  approach 
would  make  the  most  efficient  use  of 
EPA's  enforcement  resources.  For  these 
reasons,  we  are  proposing  a  liability 
scheme  for  the  sulfur  program  based  on 
a  presumption  of  liability.  We  request 
comment  on  the  proposed  liability 
provisions. 

c.  Penalties  for  Violations.  Section 
211(d)(1)  of  the  CAA  provides  for 
penalties  for  violations  of  the  fuels 
regulations."*^  Today's  rule  proposes 
penalty  provisions  that  would  apply 
this  CAA  penalty  provision  to  the  sulfur 
rule.  The  proposed  provisions  would 
subject  any  person  who  violates  any 
requirement  or  prohibition  of  the  sulfiu- 
rule  to  a  civil  penalty  of  up  to  $27,500 
for  every  day  of  each  such  violation  and 
the  amount  of  economic  benefit  or 
savings  resulting  from  the  violation.  A 
violation  of  the  applicable  average 
sulfur  standard  would  constitute  a 
separate  day  of  violation  for  each  day  in 
the  averaging  period.  A  violation  of  a 
sulfur  cap  standard  would  constitute  a 


""Section  211(d)(1)  reads,  in  pertinent  part: 
(d)(1)  Civil  Penalties. — Any  person  who  violates 
*   *   '  the  regulations  prescribed  under  subsection 
(c)  *  *   *  of  this  section  *   *   *  shall  be  liable  to  the 
United  States  for  a  civil  penalty  of  not  more  than 
the  sum  of  S25.000  for  every  day  of  such  violation 
and  the  amount  of  economic  benefit  or  saving 
resulting  from  the  violation.  '   •   *  Any  violation 
with  respect  to  a  regulation  prescribed  under 
subsection  (c)  *   *   *  of  this  section  which 
establishes  a  regulatory  standard  based  upon  a 
multi-day  averaging  period  shall  constitute  a 
separate  day  of  violation  for  each  and  every  day  in 
the  averaging  period.  •  *   • 

Pursuant  to  the  Debt  Collection  Improvement  Act 
of  1996  (31  U.S.C.  3701  note),  the  maximum 
penalty  amount  prescribed  in  section  211(d)(1)  of 
the  CAA  was  increased  to  $27,500.  (See  40  CFR  part 
19.) 
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separate  day  of  violation  for  each  day 
the  gasoline  giving  rise  to  the  violation 
remained  in  the  gasoline  distribution 
system.  The  length  of  time  the  gasoline 
in  question  remained  in  the  distribution 
system  would  be  deemed  to  be  twenty- 
five  days  unless  there  is  evidence  that 
the  gasoline  remained  in  the  gasoUne 
distribution  system  for  fewer  than  or 
more  tha  n  twenty-five  days.  The  penalty 
provisioi  is  proposed  in  today's  rule  are 
similar  to  the  penalty  provisions  for 
violations  of  the  RFG  regulations.  EPA 
requests  comment  on  these  provisions. 

9.  How  \  Voidd  CompUance  With  the 
Sulfur  Si  andards  Be  Determined? 

We  haive  often  used  a  variety  of 
evidence  to  establish  non-compliance 
with  requirements  imposed  under  our 
current  ftiels  regulations.  Test  results  of 
the  content  of  gasoline  have  been  used 
to  establish  violations,  both  in  situations 
where  the  sample  has  been  taken  from 
the  facility  at  which  the  violation  is 
fo\ind,  and  where  the  sample  has  been 
obtained|  from  other  parties'  facihties 
when  such  test  results  have  had 
probative  value  of  the  gasoline's 
characteristics  at  points  upstream  or 
downstream.  The  Agency  has  also 
commonly  used  documentary  evidence 
to  establish  non-compliance  or  a  party's 
hability  for  non-compliance.  Typical 
dociune^tary  evidence  has  included 
transfer  documents  identifjong  the 
gasoline  as  inappropriate  for  the  facility 
it  is  being  delivered  to,  or  identifying 
parties  hbving  connection  with  the  non- 
complying  gasoline. 

a.  Whdt  Evidence  Could  Be  Used  to 
Establish  Sulfur  Rule  Violations  and 
Liability  for  these  Violations?  A  recent 
EPA  Envdronmental  Appeals  Board 
decision  (In  re:  Commercial  Cartage 
Compan  i.  Docket  No.  CAA-93-H-002, 
CAA  Ap  )eal  No.  97-9)  (the  "Cartage" 
decision  ,  interpreted  the  regulatory 
languagd  of  one  of  EPA's  fuels  programs 
as  restrioting  the  evidence  that  the 
Agency  iiay  use  in  establishing  a 
violation  of  a  standard  under  that 
program^  Under  the  Cartage  decision,  in 
order  to  Establish  the  existence  of  a 
violation  of  the  gasoline  volatility 
standards  '°^  at  a  particular  carrier  or 
retail  outlet  facility,  we  would  have  to 
producejnon-compliant  test  results 
obtained!  only  by  using  the  regulatory 
method  and  only  from  a  sample  taken 
from  the  facility  itself.  Other  potentially 
persuasive  evidence  establishing 
volatility  standard  violations  would  not 
be  perm  tted  imder  the  Cartage 


!«*  EPA's 
at40CFR 
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gasoline  volatility  regulations  are  found 
27  and  80.28. 


decision's  interpretation  of  the  volatility 
rule.'<" 

We  believe  that  it  would  best  serve 
the  purposes  of  the  proposed  sulfur  rule 
to  not  limit  the  evidence  that  may  be 
used  to  show  whether  a  violation 
occurred  or  liability  for  that  violation. 
Our  enforcement  experience  in  other 
programs  has  shown  that  the  Cartage- 
permitted  evidence  (test  results  from 
samples  taken  only  from  a  particular 
facility,  and  using  only  the  regulatory 
test  methods)  often  does  not  exist,  while 
other  persuasive  evidence  of  the 
existence  of  the  violations  does  exist  If 
we  are  not  able  to  use  other  forms  of 
persuasive  evidence  to  establish 
violations  or  other  necessary  facts  short 
of  test  resiUts  such  as  those  permitted  by 
the  volatiUty  regulations  imder  the 
Cartage  interpretation,  violators  will 
continue  to  avoid  liability  for  their 
actions. 

To  ensure  that  evidence  with 
probative  value  could  be  used  under  the 
sulfur  rule,  the  Agency  is  making 
explicit  in  today's  proposal  that  any 
probative  evidence  could  be  used  to 
establish  compliance  or  non-compliance 
with  the  sulfur  standards  and 
reqiiirements  and  liability  for  non- 
compliance. This  would  not  remove  or 
change  the  obUgation  on  refiners  and 
importers  to  perform  testing  on  each 
batch  of  gasoline  using  the  procediu«s 
authorized  under  these  regulations. 
Compliance  or  non-comphance  with 
sulfur  standards  would  continue  to  be 
based  on  regulatory  test  methods. 
However,  other  probative  evidence 
could  be  used  to  determine  compliance 
with  sulfur  standards  if  the  evidence  is 
relevant  to  whether  the  sulfur  content 
would  have  been  in  compliance  if  the 
appropriate  sampling  and  testing 
methodologies  had  been  performed. 

Under  today's  proposal,  the  permitted 
probative  evidence  specifically  includes 
information  obtained  from  any  source  or 
any  location,  since  Agency  enforcement 
experience  has  proven  the  value  of  such 
widely-obtained  material.  Respondents 
in  EPA  enforcement  actions  would  have 
the  same  right  to  present  other  evidence 
of  compliance  with  the  sulfur  rule  as  the 
Agency  would  have  to  establish  non- 
compliance. 

Vn.  Public  Participation 

We  received  many  comments  from  a 
range  of  interested  parties  on  our  Tier  2 
Report  to  Congress.  We  have  also 
received  comments  as  part  of  the  our 
outreach  to  small  entities  (see  section 
V.B.).  These  comments  have  been  very 
valuable  in  developing  this  proposal, 
and  we  look  forward  to  additional 


""  See  40  CFR  80.27(b)  and  80.28(b)  and  (e). 


comment  during  the  rulemaking 
process.  You  can  find  comments  on  the 
issuance  of  Tier  2  standards  and 
gasoline  sulfur  control  we  received  prior 
to  this  proposed  action  in  the 
rulemaking  docket,  and  many  of  them 
are  discussed  in  the  context  of  various 
issues  in  this  preamble.  We  have 
considered  comments  received  during 
the  development  of  the  proposal  and 
have  addressed  a  number  of  them  in 
today's  document. 

A.  Comments  and  the  Public  Docket 

Publication  of  this  document  opens  a 
formal  comment  period  on  this 
proposal.  You  may  submit  comments 
during  the  period  indicated  under  DATES 
above.  The  Agency  encourages  all 
parties  that  have  an  interest  in  the 
program  described  in  this  document  to 
offer  comment  on  all  aspects  of  the 
action.  Throughout  this  proposal  you 
will  find  requests  for  specific  conunent 
on  various  topics. 

The  most  useful  comments  are  those 
supported  by  appropriate  and  detailed 
rationales,  data,  and  analyses.  We  also 
encourage  commenters  who  disagree 
with  the  proposed  program  to  suggest 
and  analyze  alternate  approaches  to 
meeting  the  air  quality  goals  of  this 
proposed  program.  You  should  send  all 
comments,  except  those  containing 
proprietary  information,  to  the  EPA's 
Air  Docket  (see  ADDRESSES]  before  the 
date  specified  above  for  the  end  of  the 
comment  period. 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments. 
Such  submissions  should  be  labeled  as 
"Confidential  Business  Information" 
and  be  sent  directly  to  the  contact 
person  Usted  (see  FOR  FURTHER 
INFORMATION  CONTACT),  not  to  the  public 
docket.  This  will  help  ensiue  that 
proprietary  information  is  not  placed  in 
the  public  docket.  If  a  commenter  wants 
EPA  to  use  a  submission  of  confidential 
information  as  part  of  the  basis  for  the 
final  rule,  then  a  nonconfidential 
version  of  the  document  that 
siunmarizes  the  key  data  or  information 
must  be  sent  to  the  docket. 

We  will  disclose  information  covered 
by  a  claim  of  confidentiality  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  Part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  we  receive  it,  we  will 
make  it  available  to  the  public  without 
further  notice  to  the  commenter. 

B.  Public  Hearings 

We  will  hold  foiu-  pubUc  hearings  as 
noted  under  "DATES"  above.  If  you 
would  like  to  present  testimony  at  the 
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public  hearings,  we  ask  that  you  notify 
the  contact  person  listed  above  two 
weeks  before  the  date  of  the  hearing  at 
which  you  plan  to  testily.  You  should 
include  in  this  notification  the  date  of 
the  hearing  at  which  the  testimony  will 
be  presented,  an  estimate  of  the  time 
required  for  the  presentation,  and  any 
need  for  audio/visual  equipment.  We 
also  suggest  that  sufficient  copies  of  the 
statement  or  material  to  be  presented  be 
made  available  to  the  audience.  In 
addition,  it  is  helpful  if  the  contact 
person  receives  a  copy  of  the  testimony 
or  material  before  the  hearing. 

The  hearings  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  sign-up  sheet 
will  be  available  at  the  hearings  for 
scheduling  the  order  of  testimony.  At 
the  scheduled  two  day  hearing,  we 
suggest  that  testimony  that  primarily 
pertains  to  the  proposed  fuel 
requirements  be  presented  on  the  first 
day  of  the  hearings  and  that  testimony 
that  primarily  pertains  to  the  proposed 
vehicle  standards  (and/or  other  aspects 
of  this  proposal)  be  presented  on  the 
second  day  of  the  hearings.  Written 
transcripts  of  the  hearings  will  be 
prepared.  The  official  record  of  the 
hearings  will  be  kept  open  for  30  days 
after  the  hearing  dates  to  allow 
submittal  of  supplementary  information. 

Vni.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  is 
required  to  determine  whether  this 
regulatory  action  would  be  "significant" 
and  therefore  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  and  the  requirements  of  the 
Executive  Order.  The  order  defines  a 
"significant  regulatory  action"  as  any 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  may: 

Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 


public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  proposal  is  a  "significant  regulatory 
action"  because  the  proposed  vehicle 
standards,  gasoline  sulfur  standards, 
and  other  proposed  regulatory 
provisions,  if  implemented,  would  have 
an  aimual  effect  on  the  economy  in 
excess  of  $100  miUion.  Accordingly,  a 
Draft  Regulatory  Impact  Analysis  (RIA) 
has  been  prepared  and  is  available  in 
the  docket  for  this  rulemaking.  This 
action  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12866.  Written  comments  from  OMB  on 
today's  action  and  responses  from  EPA 
to  OMB  conunents  are  in  the  public 
docket  for  this  rulemaking. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  was  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  Public 
Law  104-121,  to  ensure  that  concerns 
regarding  small  entities  are  adequately 
considered  during  the  development  of 
new  regulations  that  affect  them.  In 
response  to  the  provisions  of  this 
statute,  EPA  has  identified  industries 
subject  to  this  proposed  rule  and  has 
provided  information  to,  and  received 
comment  from,  small  entities  and 
representatives  of  small  entities  in  these 
industries.  An  Initial  Regulatory 
Flexibility  Analysis  (RFA)  has  been 
prepared  by  the  Agency  to  evaluate  the 
economic  impacts  of  today's  proposal 
on  small  entities.'""  The  key  elements  of 
the  Initial  RFA  include: 


•  The  number  of  affected  small 
entities; 

•  The  projected  reporting,  record 
keeping,  and  other  compliance 
requirements  of  the  proposed  rule, 
including  the  classes  of  small  entities 
that  would  be  affected  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record; 

•  Other  federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule;  and, 

•  Any  significant  alternatives  to  the 
proposed  rule  that  accomplish  the 
stated  objectives  of  applicable  statutes 
and  that  minimize  significant  economic 
impacts  of  the  proposed  rule  on  small 
entities. 

The  Agency  convened  a  Small 
Business  Advocacy  Review  Panel  (the 
Panel)  under  section  609(b)  of  the 
Regulatory  Flexibility  Act  as  added  by 
SBREFA.  The  purpose  of  the  Panel  was 
to  collect  the  advice  and 
reconunendations  of  representatives  of 
small  entities  that  could  be  affected  by 
today's  proposed  rule  and  to  report  on 
those  comments  and  the  Panel's 
findings  as  to  issues  related  to  the  key 
elements  of  the  Initial  Regulatory 
Flexibility  Analysis  under  section  603 
of  the  Regulatory  Flexibility  Act.  The 
report  of  the  Panel  has  been  placed  in 
the  rulemaking  record.  '*' 

The  contents  of  today's  proposal  and 
the  Initial  Regulatory  Flexibility 
Analysis  reflect  the  recommendations  in 
the  Panel's  report.  We  summarize  our 
outreach  to  small  entities  and  our 
responses  to  the  recommendations  of 
the  Panel  below.  The  Agency  continues 
to  be  interested  in  the  potential  impacts 
of  the  proposed  rule  on  small  entities 
and  welcomes  additional  comments 
during  the  rulemaking  process  on  issues 
related  to  such  impacts. 

1.  Potentially  Affected  Small  Businesses 

The  Initial  Regulatory  Flexibility 
Analysis  identified  small  businesses 
from  the  industries  in  the  following 
table  as  subject  to  the  provisions  of 
today's  proposed  rule: 


Table  VIII.1.— Industries  Containing  Small  Businesses  Potentially  Affected  by  Today's  Proposed  Rule 


Industry 

NAICS"  codes 

SIC '•codes 

Defined  by  SBA  as  a  small 
business  if:  '^ 

Motor  Vehicle  Manufacturers  

336111 
336112 
336120 
336311 
541690 
336312 

3711 

.359? 
8931 

3714 

<1000  employees. 

<500  employees. 
<750  employees. 

Alternative  Fuel  Vehicle  Converters  

""The  Initial  RFA  is  contained  in  Chapter  8  of 
the  Regulatory  Impact  Analysis. 


"^  Report  of  the  Small  Business  Advocacy  Panel 
on  Tier  2  Light-Duty  Vehicle  and  Light-Duty  Truck 
Emission  Standards,  Heavy-Duty  Gasoline  Engine 


Standards,  and  Gasoline  Sulfur  Standards,  October 
1998. 
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Industry 


NAICS  '  codes 


SIC  t*  codes 


Defined  by  SBA  as  a  small 
business  if:-^^ 


Independjnt  Commercial  Importers  of  Vehicles  and  Vehicle  Components 


Petroleun 
Petroleun 


Refiners  , 

Marketers  and  Distributors 


422720 
454312 
811198 
541514 
811112 
811198 
541514 
324110 
422710 
422720 


5172 
5984 
7549 
8742 
7533 
7549 
8742 
2911 
5171 
5172 


<100  employees. 

<$5  million  annual  sales. 


<$5  million  annual  sales. 


<1500  employees. 
<100  employees. 


'North  ^merican  Industry  Classification  System. 
^  Standi  ird  Industrial  Classification  system. 

According  to  SBA's  regulations  (13  CFR  121),  businesses  with  no  more  than  the  listed  number  of  employees  or  dollars  in  annual  receipts  are 
conskjerep  "small  entities"  for  purposes  of  a  regulatory  flexibility  analysis. 


The  hJitial 
small  pe  troleum 
hundred 
and  aboi  it 
vehicles 
categori 
be  subj 


(S 


liei  :t 


RFA  identified  about  15 
refiners,  several 
small  petroleum  marketers, 

15  small  certifiers  of  covered 
(belonging  to  the  other 
in  die  above  table)  that  would 
to  the  proposed  rule. 


2.  Small 

Panel 

Alternat 


and 


Business  Advocacy  Review 
the  Evaluation  of  Regulatory 


ivi 


bus 
pi  Dvis 


ves 

The  Si  nail  Business  Advocacy  Review 
Panel  wi  is  convened  by  EPA  on  August 
27,  19981  The  Panel  consisted  of 

of  the  Small  Business 
Admini^ration  (SBA),  the  Office  of 
Managei  tient  and  Budget  (OMB),  and 
Du  ring  the  development  of  today's 
EPA  and  the  Panel  were  in 
ith  representatives  from  the 
inesses  that  would  be  subject 
sions  in  today's  proposal.  In 
to  verbal  comments  from 
noted  by  the  Panel  at  meetings 
teleconferences,  written  comments 
reqeived  from  each  of  the  affected 
segments  or  their 
preseiitatives.  These  comments, 
alternati  i^es  suggested  by  the  Panel  to 

adverse  impacts  on  small 
busines^s,  and  issues  the  Panel 

EPA  take  additional  comment 
contained  in  the  report  of  the 
are  summarized  below, 
proposal  incorporates  or 
comment  on  the  alternatives 
suggested  by  the  Panel. 


EPA 

proposa 

contact 

small 

to  the 

addition 

industrv 

and 


were 

industrv 

re 

all 

mitigate 

business 

requeste  d 

on  are 

Panel 

Today's 

requests 

and  issues 


and 


Fuel-Rei  ated  Small  Business  Issues 


Most 
if  they 
sulfur 
per-gall(^ 
relief, 
busines! 
attentio 
address 
refiners 


(.fl 


the  small  refiners  stated  that 
Were  required  to  achieve  30  ppm 
levels  on  average  with  an  80  ppm 
n  cap  without  some  regulatory 

would  be  forced  out  of 
Thus,  the  Panel  devoted  much 
to  regulatory  alternatives  to 
this  concern.  Most  small 
strongly  supported  delaying 


(hey 


mandatory  compliance  for  their 
facilities.  On  the  other  hand,  most  small 
refiners  stated  that  a  phase-in  of 
gasoline  sulfur  standards  would  not  be 
helpful  because  it  would  be  more  cost- 
effective  for  them  to  install  the 
maximiun  technology  required  for  the 
most  stringent  sulfur  levels  that  would 
ultimately  be  imposed. 

The  Society  of^Independent  Gasoline 
Marketers  of  America  (SIGMA) 
commented  that  EPA  should  consider 
giving  relief  not  only  to  refiners  that 
meet  the  SBA  definition  of  small  refiner 
but  also  to  refineries  with  relatively 
small  production  capacity  that  are 
owned  by  large  refining  companies. 
This  was  because  a  refinery  with  a  small 
production  capacity  would  operate 
essentially  as  an  SBA-defined  small 
refiner  would.  SIGMA  also  noted  that 
small  gasoline  marketers  would  be 
affected  by  the  closure  of  any  refinery 
with  small  production  capacity, 
whether  it  was  owned  by  a  large 
company  or  an  SBA-defined  small 
refining  company. 

The  Panel  recommended  that  small 
refiners  be  given  a  four  to  six  year 
period  of  relief  diuing  which  less 
stringent  gasoline  sulfur  requirements 
would  apply.  The  Panel  also  advised 
that  EPA  specifically  request  comment 
on  an  alternative  duration  of  ten  years 
for  the  relief  period.  Small  refiners 
would  be  assigned  interim  sulfur 
standards  during  this  relief  period  based 
on  their  current  individual  refinery 
sulfur  levels.  Following  this  relief 
period,  small  refiners  would  be  required 
to  meet  the  industry-wide  standard, 
although  temporary  hardship  relief 
would  be  available  on  a  case-by-case 
basis.  The  additional  time  provided  to 
small  refiners  before  compliance  with 
the  industry-wide  standard  was 
required  would  allow  (1)  new  sidfur- 
reduction  technologies  to  be  proven-out 


by  larger  refiners,  (2)  the  costs  of 
advanced  technology  units  to  drop  as 
the  volume  of  their  sales  increases,  (3) 
industry  engineering  and  construction 
resources  to  be  freed-up,  and  (4)  the 
acquisition  of  the  necessary  capital  by 
small  refiners.  The  provisions  that  EPA 
is  proposing  for  small  refiners  and  our 
requests  for  specific  comments  are 
found  in  Section  rV'.C.3.b.above.  The 
Panel  concluded  that  adding  gasoline 
sulfur  to  the  fuel  parameters  already 
being  sampled  and  tested  by  gasoline 
marketers  would  likely  result  in  little,  if 
any,  additional  burden.  Therefore,  the 
Panel  did  not  recommend  any  special 
provision  for  gasoline  marketers. 

Vehicle-Related  Small  Business  Issues 

Independent  commercial  importers  of 
vehicles  (ICIs)  suggested  that  the  new 
emissions  standards  be  phased-in  with 
the  phase-in  schedule  based  on  the 
small  vehicle  manufacturer's  armual 
production  volume.  Secondly,  the  ICIs 
requested  that  small  testing  laboratories 
be  permitted  to  use  older  technology 
dynamometers  than  proposed  for  use  by 
the  Agency.  Finally,  the  ICIs 
conunented  that  the  certification 
process  should  be  waived  for  certain 
foreign  vehicles.  Small-volume  vehicle 
manufacturers  (SVMs)  stated  that  a 
phase-in  of  Tier-2  emissions  standards 
is  essential.  They  further  stated  that 
SVMs  should  not  be  required  to  comply 
until  the  end  of  the  phase-in  period, 
which  should  not  be  before  model  year 
2007.  The  SVMs  also  stated  that  a  case- 
by-case  hardship  relief  provision  should 
be  provided  for  their  members.  SVMs 
requested  that  a  credit  program  be 
established  with  incentives  for  larger 
manufacturers  to  make  credits  available 
to  SVMs  in  meeting  their  compliance 
goals. 

Based  on  the  above  comments,  the 
Panel  advised  that  EPA  consider  several 
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alternatives,  individually  or  in 
combination,  for  the  potential  relief  that 
they  might  provide  to  small  certifiers  of 
vehicles.  Our  requests  for  comments  on 
these  alternatives  are  found  in  Section 
V.A.8  above. 

The  Initial  Regulatory  Flexibility 
Analysis  evaluates  the  financial  impacts 
of  the  proposed  vehicle  standards  and 
fuel  controls  on  small  entities.  EPA 
believes  that  the  regidatory  alternatives 
considered  in  today's  dociunent  will 
provide  substantial  relief  to  small 
business  from  the  potential  adverse 
economic  impacts  of  complying  with 
today's  proposed  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  (ICR)  in  this  proposed  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The  Agency 
may  not  conduct  or  sponsor  an 
information  collection,  and  a  person  is 
not  required  to  respond  to  a  request  for 
information  unless  the  information 
collection  request  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  numbers  for  EPA's  regulations 
are  listed  in  40  CFR  part  9  and  48  CFR 
chapter  15. 

The  information  collection 
requirements  associated  with  today's 
proposed  rule  belong  to  two  distinct 
categories:  (1)  Those  that  pertain  to  the 
proposed  amendments  to  the  vehicle 
certification  requirements,  and  (2)  those 
that  pertain  to  the  proposed 
requirements  for  the  control  of  gasoline 
sulfur  content.  The  information 
collection  requirements  are  contained  in 
two  separate  ICR  documents  according 
to  the  category  to  which  they  belong,  "o 

The  Paperwork  Reduction  Act 
stipulates  that  ICR  documents  estimate 
the  biuden  of  activities  that  would  be 
required  of  regulated  parties  within  a 
three  year  time  period.  Consequently, 
the  ICR  documents  that  accompany 
today's  proposed  rule  provide  burden 
estimates  for  the  activities  that  would  be 
required  under  the  first  three  years  of 
the  proposed  program. 


'  '"The  information  collection  requirements 
associated  with  the  proposed  amendments  to  the 
requirements  for  vehicle  certification  are  contained 
in  the  Information  Collection  Request  entitled 
"Amendments  to  the  Reporting  and  Recordkeeping 
Requirements  for  Motor  Vehicle  Certification  Under 
the  Proposed  Tier  2  Rule".  The  information 
collection  requirements  associated  with  the 
proposed  gasoline  sulfur  control  program  are 
contained  in  the  Information  Collection  Request 
entitled  "Recordkeeping  and  Reporting 
Requirements  Regarding  the  Sulfur  Content  of 
Motor  Vehicle  Gasoline  Under  the  Tier  2  Rule". 


ICRs  Pertaining  to  the  Proposed 
Amendments  to  Vehicle  Certification 
Requirements 

The  information  collection  burden  to 
vehicle  certifiers  associated  with  the 
proposed  amendments  to  the  vehicle 
certification  requirements  in  today's 
document  pertain  to  the  proposed  fleet- 
average  NOx  standard  and  emission 
credits  provisions.  These  proposed 
requirements  are  very  similar  to  those 
under  the  voluntary  National  Low 
Emission  Vehicle  (NLEV)  program, 
which  includes  a  fleet-average  standard 
for  nonmethane  hydrocarbon  organic 
gases  (NMOG)  and  associated  emission 
credits  provisions.  The  hours  spent 
annually  by  a  given  vehicle  certifier  on 
the  information  collection  activities 
associated  with  the  proposed 
recordkeeping  and  reporting 
requirements  depends  upon  certifier- 
specific  variables,  including:  the  scope/ 
variety  of  their  product  line  as  reflected 
in  the  niunber  of  test  groups  and 
strategy  used  to  comply  with  the 
proposed  fleet-average  NOx  standard, 
the  extent  they  utilize  the  proposed 
emissions  credits  provisions,  and 
whether  they  opted  into  the  NLEV 
program.  Vehicle  certifiers  that  use  the 
proposed  provisions  for  early  banking  of 
emission  credits  would  be  subject  to  the 
associated  information  collection 
requirements  as  early  as  September  1 , 
2000."  I  All  vehicle  certifiers  would  be 
required  to  comply  with  the  information 
collection  requirements  associated  with 
the  amendments  to  the  vehicle 
certification  program  begiiming 
September  1,  2003."-  The  ICR 
document  for  the  proposed  amendments 
to  the  vehicle  certification  program 
provides  burden  estimates  for  all  of  the 
associated  information  collection 
requirements.  The  total  information 
collection  burden  associated  with  the 
proposed  amendments  to  the  vehicle 
certification  requirements  is  estimated 
at  8,361  hours  and  $564,172  annually 
for  the  certifiers  of  light-duty  vehicles 
and  light-duty  trucks. 

ICRs  Pertaining  to  the  Proposed 
Requirements  for  Gasoline  Sulfur 
Control 

The  information  collection  burden  to 
gasoline  refiners,  importers,  marketers, 
distributors,  retailers  and  wholesale 
purchaser-consumers  (WPCs),  and  users 
of  research  and  development  (R&D) 
gasoline  pertain  to  the  proposed 


' ' '  These  ICRs  would  become  effective  on  the  date 
that  model  year  2001  vehicles  are  introduced  into 
commerce.  EPA  assumes  that  September  1,  2000  is 
the  earliest  date  that  model  year  2001  vehicles  will 
be  marketed. 

"-A.ssuming  model  year  2004  vehicles  are 
introduced  into  commerce  on  this  date. 


gasoline  sulfur  control  requirements. 
The  scope  of  the  recordkeeping  and 
reporting  requirements  for  each 
regulated  party,  and  therefore  the  cost  to 
that  party,  reflects  the  party's 
opportunity  to  create,  control,  or  alter 
the  sulfur  content  of  gasoline.  As  a 
result,  refiners  and  importers  would 
have  significant  requirements,  which 
are  necessary  both  for  their  own 
tracking,  and  that  of  downstream 
parties,  and  for  EPA  enforcement. 
Parties  downstream  from  the  gasoline 
production  or  import  point,  such  as 
retailers,  would  have  minimal  burdens 
that  are  primarily  associated  with  the 
transfer  and  retention  of  product 
transfer  documents.  Many  of  the 
reporting  and  recordkeeping 
requirements  for  refiners  and  importers 
regarding  the  sulfur  content  of  gasoline 
on  which  the  proposed  rule  would  rely 
currently  exist  under  EPA's 
Reformulated  Gasoline  (RFC)  and  Anti- 
Dumping  programs.  The  ICR  for  the  RFC 
program  covered  start  up  costs 
associated  with  reporting  gasoline  sulfur 
content  under  the  RFC  program. 
Consequently,  much  of  the  cost  of  the 
information  collection  requirements 
under  the  proposed  gasoline  sulfur 
control  program  has  already  been 
accounted  for  under  the  RFC  program 
ICR. 

The  information  collection 
requirements  under  the  proposed  sulfur 
control  program  would  evolve  over  time 
as  the  program  is  phased-in.  Beginning 
July  1,  2000,  certain  requirements 
would  apply  to  parties  that  voluntarily 
opt  to  generate  credits  for  early  sulfur 
reduction  under  the  proposed  average 
banking  and  trading  (ABT)  provisions. 
Many  of  the  requirements  would  not 
become  applicable  until  the  begirming 
of  the  sulfur  control  program  on  October 
1,  2003,  when  all  refiners  would  be 
required  to  meet  the  proposed 
standards.  The  information  collection 
requirements  under  the  proposed 
program  would  become  stable  after 
January  1.  2008,  when  the  optional 
small  refiner  provisions  would 
expire."' 

The  ICR  document  for  the  proposed 
gasoline  sulfur  control  program 
provides  burden  estimates  for  the 
activities  that  would  be  required  under 
the  first  three  years  of  the  sulfur  control 
program,  from  July  1 ,  2000  through  June 
30,  2003.  The  burden  associated  with 
activities  that  would  be  required  after 
Jime  30.  2003  will  be  estimated  in  later 
ICRs.  The  initial  ICR  for  the  gasoline 
sulfur  control  program,  however,  does 


'"A  refiner  could  petition  EPA  for  an  extension 
of  the  small  refiner  provisions  beyond  January  1. 
2008.  based  on  hardship. 
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estimate  that  the  total  burden  of 
infoifnation  collection  requirements 
be  applicable  during  the  first 
of  the  proposed  gasoline 
ccjntrol  program  would  be  42,479 
$2,149,865  annually.  The 
annual  burden  for  the  various 
entities  under  the  initial  three 
of  the  proposed  gasoline 
cc  ntrol  program  are  as  follows: 
—Refiners:  31,231  hours,  $1,879,822 
— Impor  ers:  40  hours,  $2,067 
—Pipelines:  85  hours,  $2,785 
—Terminals:  1,700  hours,  $55,700 
— Truckdrs:  3,333  hours,  $118,000 

Retail(irs/WPCs:  6,087  hours,  $  91,298 
—R&D  Gasoline  Users:  3  hours,  $193 

Total  Bu  rden  of  the  Proposed  ICRs 

We  esl  imate  that  the  total  burden  of 
the  recoi  dkeeping  and  reporting 
requiren  ents  associated  with  the 
propose!  1  vehicle  certification  and 
gasoline  sulfur  control  requirements 
would  b(  >  at  50,840  hours  and 
$2,714,0)7  annually  over  the  first  three 
years  the  t  these  requirements  would  be 
in  effect. 

Commer  ts  on  EPA 's  Burden  Estimates 

We  re<  uest  comments  on  the 
Agency'!  need  for  the  information 
propose! :  to  be  collected,  the  accuracy 
of  our  es  timates  of  the  associated 
burdens,  and  any  suggested  methods  for 
minimiz  ng  the  burden,  including  the 
use  of  au  tomated  techniques  for  the 
collection  of  information.  Comments  on 
the  ICR  i  hould  be  sent  to:  the  Office  of 
Policy,  F  egulatory  Information  Division, 
U.S.  Env  ironmental  Protection  Agency 
(Mail  Coie  2136),  401  M  Street,  SW., 
Washing  ton,  DC  20460,  marked 
"Attention:  Director  of  OP;"  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  ( )ffice  of  Management  and 
Budget,  '25  17th  Street,  NW.. 
Washington,  DC  20503,  marked 
"Attentii  in:  Desk  Officer  for  EPA." 
Include  he  ICR  number  in  any  such 
correspo  ndence.  0MB  is  required  to 
make  a  c  ecision  concerning  the  ICR 
between  30  and  60  days  after 
publicat:  on  of  a  proposed  rule. 
Therefoife,  comments  to  OMB  on  the  ICR 
are  most  useful  if  received  within  30 
days  of  t  le  publication  date  of  today's 
document.  Any  comments  from  OMB 
and  fron  the  public  on  the  information 
collection  requirements  in  today's 
proposa  will  be  placed  in  the  docket 
and  add  essed  by  EPA  in  the  final  rule. 


Copies  of  the  ICR  documents  can  be 
obtained  from  Sandy  Farmer,  Office  of 
Policy,  Regulatory  Information  Division, 
U.S.  Environmental  Protection  Agency 
(Mail  Code  2137),  401  M  Street,  SW., 
Washington,  DC  20460,  or  by  calling 
(202)  260-2740.  Insert  the  ICR  title  and/ 
or  OMB  control  number  in  any 
correspondence.  Copies  may  also  be 
downloaded  from  the  internet  at  http:/ 
/wTvw.epa.gov.icr. 

D.  Intergovernmental  Relations 

1 .  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditiu-es  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
for  any  single  year.  Before  promulgating 
a  rule,  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  that 
is  not  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  EPA  provides  an 
explanation  in  the  final  rule  of  why 
such  an  alternative  was  adopted. 

Before  we  establish  any  regulatory 
requirement  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
develop  a  small  government  plan 
pursuant  to  section  203  of  the  UMRA. 
Such  a  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
and  enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  our 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates. 
The  plan  must  also  provide  for 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  contains  no 
federal  mandates  for  state,  local,  or 
tribal  governments  as  defined  by  the 
provisions  of  Title  II  of  the  UMRA.  The 
rule  imposes  no  enforceable  duties  on 


any  of  these  governmental  entities. 
Nothing  in  the  proposed  rule  would 
significantly  or  uniquely  affect  small 
governments. 

EPA  has  determined  that  this  rule 
contains  federal  mandates  that  may 
result  in  expenditures  of  more  than 
$100  million  to  the  private  sector  in  any 
single  year.  EPA  believes  that  the 
proposed  program  represents  the  least 
costly,  most  cost-effective  approach  to 
achieve  the  air  quality  goals  of  the 
proposed  rule.  'The  cost-benefit  analysis 
required  by  the  UMRA  is  discussed  in 
Section  IV.D.  above  and  in  the  Draft 
RIA.  See  the  "Administrative 
Designation  and  Regulatory  Analysis" 
section  in  today's  preamble  (VIII. A.)  for 
further  information  regarding  these 
analyses. 

2.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

UnderExecutiveOrder  12875,  EPA     " 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local  or  Tribal 
government,  unless  the  federal 
govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  vsritten 
communications  fi'om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local  and  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  proposed  rule  would  not 
create  a  mandate  on  state,  local  or  Tribal 
governments.  The  proposed  rule  would 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  1  (a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

3.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
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costs  on  those  communities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  w\\h 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  Tribal  governments.  The 
proposed  motor  vehicle  emissions, 
motor  vehicle  fuel,  and  other  related 
requirements  for  private  businesses  in 
today's  document  would  have  national 
applicability,  and  thus  would  not 
uniquely  affect  the  communities  of 
Indian  Tribal  Governments.  Fiulher,  no 
circumstances  specific  to  such 
communities  exist  that  would  cause  an 
impact  on  these  communities  beyond 
those  discussed  in  the  other  sections  of 
today's  document.  Thus,  EPA's 
conclusions  regarding  the  impacts  from 
the  implementation  of  today's  proposed 
rule  discussed  in  the  other  sections  of 
today's  document  are  equally  applicable 
to  the  communities  of  Indian  Tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Section  12(d)  of 
Public  Law  104-113,  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  it  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary'  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 


not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rule  references 
technical  standards  adopted  by  the 
Agency  through  previous  rulemakings. 
No  new  technical  standards  are 
proposed  in  today's  document.  The 
standards  referenced  in  today's 
proposed  rule  involve  the  measiu-ement 
of  gasoline  fuel  parameters  and  motor 
vehicle  emissions.  The  measurement 
standards  for  gasoline  fuel  parameters 
referenced  in  today's  proposal  are  all 
voluntary  consensus  standards.  The 
motor  vehicle  emissions  measurement 
standards  referenced  in  today's 
proposed  rule  are  government-unique 
standards  that  were  developed  by  tlie 
Agency  through  previous  rulemakings. 
These  standards  have  served  the 
Agency's  emissions  control  goals  well 
since  their  implementation  and  have 
been  well  accepted  by  industry.  EPA  is 
not  aware  of  any  voluntary  consensus 
standards  for  the  measurement  of  motor 
vehicle  emissions.  Therefore,  the 
Agency  proposes  to  use  the  existing 
EPA-developed  standards  found  in  40 
CFR  part  86  for  the  measurement  of 
motor  vehicle  emissions. 

EPA  welcomes  conunents  on  this 
aspect  of  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

F.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  (E.O.)  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
section  5-501  of  the  Order  directs  the 
Agency  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  subject  to  the 
Executive  Order  because  it  is  an 
economically  significant  regulatory 
action  as  defined  by  E.O.  12866  and  it 
concerns  in  part  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children. 


This  rulemaking  will  achieve 
significant  reductions  of  various 
emissions  ft-om  passenger  cars  and  light 
trucks,  primarily  NOx.  but  also  NMOG 
and  PM.  These  pollutants  raise  concerns 
regarding  environmental  health  or  safety 
risks  that  EPA  has  reason  to  believe  may 
have  a  disproportionate  effect  on 
children,  such  as  impacts  from  ozone, 
PM  and  certain  toxic  air  pollutants.  See 
Section  III  of  this  proposal  and  the  RIA 
for  a  further  discussion  of  these  issues. 

The  effects  of  ozone  and  PM  on 
children's  health  were  addressed  in 
detail  in  EPA's  rulemaking  to  establish 
the  NAAQS  for  these  pollutants,  and 
EPA  is  not  revisiting  those  issues  here. 
EPA  believes,  however,  that  the 
emission  reductions  from  the  strategies 
proposed  in  this  rulemaking  will  further 
reduce  air  toxics  and  the  related  adverse 
impacts  on  children's  health.  EPA  will 
be  addressing  the  issues  raised  by  air 
toxics  from  motor  vehicles  and  their 
fuels  in  a  separate  rulemaking  that  EPA 
will  initiate  in  the  near  future  under 
section  202(1)  of  the  Act.  That 
rulemaking  will  address  the  emissions 
of  hazardous  air  pollutants  from 
vehicles  and  fuels,  and  the  appropriate 
level  of  control  of  HAPs  from  these 
sources. 

In  this  proposal.  EPA  has  evaluated 
several  regulator}'  strategies  for 
reductions  in  emissions  from  passenger 
cars  and  light  trucks.  (See  sections  IV, 
V,  and  VI  of  this  proposal  as  well  as  the 
RIA.)  For  the  reasons  described  there, 
EPA  believes  that  the  strategies 
proposed  are  preferable  under  the  Clean 
Air  Act  to  other  potentially  effective  and 
reasonably  feasible  alternatives 
considered  by  the  Agency,  for  purposes 
of  reducing  emissions  from  these 
sources  as  a  way  of  helping  areas 
achieve  and  maintain  the  NAAQS  for 
ozone  and  PM.  Moreover.  EPA  believes 
that  it  has  selected  for  proposal  the  most 
stringent  and  effective  control 
reasonably  feasible  at  this  time,  in  light 
of  the  technology  and  cost  requirements 
of  the  Act. 

IX.  Statutory  Provisions  and  Legal 
Authority 

Statutory'  authority  for  the  vehicle 
controls  proposed  in  today's  document 
can  be  found  in  sections  202,  206,  207, 
208,  and  301  of  the  Clean  Air  Act 
(CAA),  as  amended,  42  U.S.C.  sections 
7521,  7525, 7541. and  7601. 

Statutory  authority  for  the  fuel 
controls  proposed  in  today's  document 
comes  from  section  211(c)  of  the  CAA, 
which  allows  EPA  to  regulate  fuels  that 
either  contribute  to  air  pollution  which 
endangers  public  health  or  welfare  or 
which  impair  emission  control 
equipment.  Both  criteria  are  satisfied  for 
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the  prop  osed  gasoline  sulhir  controls. 
Additioi  lal  support  for  the  procedural 
and  enfc  rcement-related  aspects  of  the 
fuel's  coitrols  in  today's  proposal, 
includin  g  the  proposed  record  keeping 
requirements,  comes  from  sections 
114(a)  and  301(a)  of  the  CAA. 

List  of  S  ibjects 

40  CFR  i  'art  80 

Envirc  nmental  protection. 
Administrative  practice  and  procedure. 
Fuel  Additives,  Gasoline,  Imports, 
Labeling,  Motor  vehicle  pollution, 
Penaltieii,  Reporting  and  recordkeeping 
requiren  ents 

40  CFR  Part  85 

Envirc  nmental  protection, 
Confidential  business  information. 
Labeling,  Motor  vehicle 
,  Penalties,  Reporting  and 
rdkeeping  requirements.  Research, 


Imports 
pollutio 
reco; 
Warranties 


40  CFR  I'art  86 

Environmental  protection. 
Administrative  practice  and  procediu-e. 
Confidential  business  information. 
Motor  vehicle  pollution. 
Reporting  and  recordkeeping 


Labeling 
Penalties 
requiren:  ents 

Dated:l«iay  1.  1999. 
Carol  M.  Irowner, 

Administfator. 

reasons  set  forth  in  the 
,  we  propose  to  amend  parts 
86  of  title  40,  of  the  Code  of 
Kegulations  as  follows: 


Forth!  I 
preambld 
80,85 
Federal 


ard 


PART  8G  -REGULATION  OF  FUELS 
AND  FUCL  ADDITIVES 

1 .  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  114,  211.  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7414, 
7545  and  '601(a)). 

2.  Sect  on  80.2  is  amended  by 
removinj  and  reserving  paragraph  (aa) 
and  revis  ing  paragraphs  (h),  (s),  (w)  and 
(gg)  to  re^d  as  follows: 

§80.2    Definitions, 


trick 
ftiiil 


(h)  Ref  [ 
includin; ; 
tanker 
diesel 
facility 
combine^ 
fuel,  or 
gasoline 


a 


a 


nery  means  any  facility, 
but  not  limited  to,  a  plant, 

or  vessel  where  gasoline  or 
is  produced,  including  any 
which  blendstocks  are 
to  produce  gasoline  or  diesel 
which  blendstock  is  added  to 
)r  diesel  fuel. 


(s)  Gas  oline  blending  stock, 
hlendstoi  :k,  or  component  means  any 
liquid  CO  mpound  which  is  blended  with 


other  liquid  compounds  to  produce 
gasoline. 

***** 

(w)  Previously  certified  gasoline 
means  gasoline  or  RBOB  that  previously 
has  been  included  in  a  batch  for 
purposes  of  complying  with  the 
standards  for  reformulated  gasoline, 
conventional  gasoline  or  gasoline  sulfur, 
as  appropriate. 
***** 

(aa)  [Reserved] 

***** 

(gg)  Batch  of  gasoline  means  a 
quantity  of  gasoline  that  is 
homogeneous  with  regard  to  those 
properties  that  are  specified  for 
conventional  or  reformulated  gasoline. 
***** 

3.  Section  80.46  is  amended  by 
revising  paragraphs  (a)  and  (h)  to  read 
as  follows: 

§  80.46    Measurement  of  reformulated 
gasoline  fuel  parameters. 

(a)  Sulfur.  Sulfur  content  must  be 
determined  by  using  one  of  the 
following  methods: 

(1)  Primary  method.  American  Society 
for  Testing  and  Materials  (ASTM) 
standard  method  D-2622-98,  entitled 
"Standard  Test  Method  for  Sulfur  in 
Petroleiun  Products  by  Wavelength 
Dispersive  X-ray  Fluorescence 
Spectrometry." 

(2)  Alternative  method.  ASTM  D- 
5453-93,  entitled  "Standard  Test 
Method  for  Determination  of  Total 
Sulfur  in  Light  Hydrocarbons,  Motor 
fuels  and  Oils  by  Ultraviolet 
Fluorescence." 
***** 

(h)  Incorporations  by  reference. 
ASTM  standard  methods  D-2622-98, 
D-5453-93,  D-3606-92,  D-1319-93,  D- 
4815-93,  and  D-86-90  witii  the 
exception  of  the  degrees  Fahrenheit 
figures  in  Table  9  of  D-86-90.  are 
incorporated  by  reference.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  fi'om  the  American  Society 
for  Testing  and  Materials,  100  Ban- 
Harbor  Dr.,  West  Conshohocken,  PA 
19428.  Copies  may  be  inspected  at  the 
Air  Docket  Section  (LE-131),  room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  Docket  No.  A-97-03,  401  M 
Sti-eet,  SW.,  Washington,  DC  20460,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Sti-eet,  NW.,  Suite  700, 
Washington,  DC. 

4.  Subpart  H  is  added  to  read  as 
follows: 


Subpart  H — Gasoline  Sulfur 
General  Infurmation 

Sec. 

80.180    What  are  the  implementation  dates 

for  the  gasoline  sulfur  program? 
80.185     [Reserved] 
80.190    Am  I  required  to  register  with  EPA 

under  the  sulfur  program? 

Gasoline  Sulhir  Standards 

80.195    What  are  the  gasoline  sulfur 

standards  for  refiners  and  importers? 
80.200    What  gasoline  is  subject  to  the  sulfur 

standards? 
80.205    How  is  compliance  with  the  annual 

average  sulfur  level  determined? 
80.210    What  sulfur  standards  apply  to 

gasoline  downstream  from  refineries  and 

importers? 
80.215    What  requirements  apply  to 

oxygenate  blenders? 
80.220'   [Reserved] 

Small  Refiner  Provisions 

80.225    What  is  the  definition  of  a  small 

refiner? 
80.230    Who  is  not  eligible  for  the  small 

refiner  provisions? 
80.235    How  does  a  refiner  obtain  approval 

as  a  small  refiner? 
80.240    What  are  the  small  refiner  gasoline 

sulfur  standards? 
80.245    How  does  small  refiner  apply  for  a 

sulfur  baseline? 
80.250    How  is  the  small  refiner  sulfur 

baseline  determined? 
80.255     [Reserved] 
80.260    What  are  the  procedures  and 

requirements  for  obtaining  a  hardship 

extension? 
80.265    How  will  the  EPA  approve  or 

disapprove  of  my  hardship  extension 

application? 
80.270-80.275     [Reserved] 

Sulfur  Averaging,  Banking,  Trading — 
General  Information 

80.280    What  is  the  sulfur  Averaging, 
Banking  and  Trading  (ABT)  program? 

80.285    Who  may  participate  in  the  sulfur 
ABT  program? 

Sulfur  ABT  Program — Baseline 

80.290    How  do  I  apply  for  a  sulfur  baseline? 
80.295    How  is  a  refinery  or  importer  sulfur 

baseline  determined? 
80.300    What  if  I  did  not  produce  or  import 

gasoline  during  1997  or  1998? 

Sulfur  ABT  Program — Credit  Generation 

80.305    How  are  credits  generated  during 
the  time  period  2001  through  2003? 

80.310    How  are  credits  generated  beginning 
in  2004? 

Sulftir  ABT  Program— Credit  Use 

80.315    How  are  credits  used? 

80.320    What  are  the  reporting  requirements 

for  the  sulfur  ABT  program? 
80.325     [Reserved] 

Sampling,  Testing  and  Retention 
Requirements  for  Refiners  and  Importers 

80.330    What  are  the  sampling  and  testing 
requirements  for  refiners  and  importers? 
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80.335    What  gasoline  sample  retention 
requirements  apply  to  refiners  and 
importers? 

80.340    What  alternative  standards, 

sampling  and  testing  requirements  apply 
to  refiners  producing  gasoline  by 
blending  blendstocks  into  previously 
certified  gasoline  (PCG)? 

80.345     [Reserved] 

80.350    What  alternative  sulfur  standards, 
sampling  and  testing  requirements  apply 
to  importers  who  transport  gasoline  by 
truck? 

80.355     (Reserved) 

Recordkeeping  and  Reporting  Requirements 

80.360    What  are  the  product  transfer 

document  requirements? 
80.365    What  records  must  be  kept? 
80.370     What  are  the  annual  reporting 

requirements? 

Exemptions 

80.375    What  requirements  apply  to 

California  gasoline? 
80.380    What  are  the  requirements  for 

obtaining  an  exemption  for  gasoline  used 

for  research,  development  or  testing 

purposes? 

Violation  Provisions 

80.385     What  acts  are  prohibited  under  the 

gasoline  sulfur  program? 
80.390    What  evidence  may  be  used  to 

determine  compliance  with  the 

prohibitions  and  requirements  of  this 

subpart  and  liability  for  violations  of  this 

subpart? 
80.395    Who  is  liable  for  violations  under 

the  gasoline  sulfur  program? 
80.400    What  defenses  apply  to  persons 

deemed  liable  for  a  violation  of  a 

prohibited  act? 
80.405     What  penalties  am  I  subject  to? 

Provisions  for  Foreign  Refiners  With 
Individual  Suliiir  Baselines 

80.410    What  are  the  additional 

requirements  for  gasoline  produced  at 
foreign  refineries  having  individual 
small  refiner  sulfur  baselines? 

Attest  Engagements 

80.415    What  are  the  attest  engagement 
requirements  for  gasoline  sulfur 
compliance? 


Subpart  H— Gasoline  Sulfur 

General  Information 

§  80.1 80    What  are  the  implementation 
dates  for  the  gasoline  sulfur  program? 

(a)  July  1,  2000.  Deadline  for  submittal 
of  sulfur  baseline  determinations  for 
averaging,  banking  and  trading  program 
per  §80.290. 

(b)  June  1,  2002.  Deadline  for  small 
refiner  applications  per  §80.235. 

(c)  October  1,  2003.  Per-gaJlon  caps 
apply,  per  §  80.195  or  §  80.240.  as 
applicable. 

id)  January  1,  2004.  Refinery  and 
importer  average  standards  apply  and 
corporate  pool  average  gasoline 
standards  apply,  per  §  80.195.  Small 
refinery  average  standards  apply  per 
§80.240. 

(e)  February  1,  2004.  Downstream 
caps  apply,  per  §  80.210.   • 

(f)  January  1,  2005.  Corporate  pool 
average  standards  and  per-gallon  caps 
are  made  more  stringent  per  §  80.195. 

(g)  January  1,  2006.  Corporate  pool 
average  gasoline  standards  no  longer 
apply.  Per-gallon  caps  are  made  more 
stringent  per  §  80.195. 

(h)  June  30,  2007.  Deadline  for  small 
refiner  hardship  extension  applications 
per  §80.260. 

(i)  January  1.  2008.  With  the 
exception  of  gasoline  produced  by  small 
refiners  with  approved  hardship 
extensions,  every  batch  of  gasoline  is 
subject  to  the  80  ppm  cap.  With  the 
exception  of  small  refiners  with 
approved  hardship  extensions,  refinery 
and  importer  average  gasoline  siUfiur 
standards  apply,  per  §  80.195. 

(j)  January  1,  2010.  Every  batch  of 
gasoline  is  subject  to  the  80  ppm  cap. 
Refinery  and  importer  average  gasoline 
sulfiu  standards  apply,  per  §  80.195. 

§80.185    [Reserved] 

§  80.190    Am  I  required  to  register  with  EPA 
under  the  sulfur  program? 

(a)  Each  refiner  and  importer  must 
register  with  EPA  according  to  the 
procedures  specified  in  this  section. 

Table  1  .—Gasoline  Sulfur  Standards 


(b)  Refiners  and  importers  subject  to 
the  standards  in  §  80.195  who  are 
registered  by  EPA  under  §  80.76(a)  are 
deemed  to  be  registered  for  purposes  of 
this  subpart.  Refiners  and  importers 
subject  to  the  standards  in  §  80.195  who 
are  not  registered  by  EPA  under 
§  80.76(a)  must  provide  to  EPA  the 
information  required  by  §  80.76  by 
November  1,  2003  or  not  later  than  three 
months  in  advance  of  the  first  date  that 
such  person  produces  or  imports 
gasoline,  whichever  is  later. 

(c)  Refiners  and  individual  refineries 
that  are  registered  by  EPA  luider 
§  80.76(a)  and  have  established  small 
refiner  individual  refinery  standards 
status  under  §  80.235(f)  are  deemed  to 
be  registered  for  piuposes  of  this 
subpart.  Refiners  having  any  refinery 
subject  to  the  standards  in  §  80.240  who 
are  not  registered  by  EPA  imder 
§  80.76(a)  must  provide  to  EPA  the 
information  required  by  §  80.76  by  June 
1,  2002. 

(d)  Any  refiner  or  importer  who  plans 
to  generate  credits  in  any  year  prior  to 
2004  must  register  with  us  no  later  than 
November  1  of  the  year  prior  to  the  first 
year  of  credit  generation. 

Gasoline  Sulfur  Standards 

§  80.195    What  are  the  gasoline  sulfur 
standards  for  refiners  and  importers? 

(a)(1)  The  gasoline  sulfur  standards 
for  refiners  and  importers,  excluding 
small  refiners  subject  to  the  standards  at 
§  80.240,  are  shown  in  Table  1  of  this 
section. 

(2)  The  averaging  period  is  January  1 
through  December  31  of  each  year.  For 
each  averaging  period,  a  refiner's  or 
importer's  average  sulfiu  level  must  be 
no  greater  than  the  levels  specified  in 
Table  1  of  this  section,  as  follows: 


Refinery  or  Importer  Average,  ppm 

Corporate  Pool  Average,  ppm 

Per-Gallon  Cap,  ppm 

•This  per-gallon  cap  standard  must  be  met  beginning  October  1,  2003. 
''Not  applicable. 


For  the  averaging  period  beginning 


January  1 ,  2004 


30 

120 

•300 


January  1 ,  2005 


30 
90 

180 


January  1,  200&»- 


30 

C) 
80 


(b)  The  refinery  or  importer  average 
gasoline  sulfur  standard. 

(1)  The  refinery  or  importer  average 
gasoline  sulfur  standard  is  the 


maximum  average  sulfiu*  level, 
measured  in  parts  per  million  (ppm), 
allowed  for  the  combined  reformulated 


and  conventional  gasoline  produced  at 
a  refinery  or  imported  by  an  importer 
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durini ;  each  calendar  year  starting 
Januaiy  1.  2004. 

(2) '  'he  annual  average  sulfur  level  is 
calcul  Jted  as  specified  in  section 
§80.2)5. 

(3) '  'he  refinery  or  importer  average 
gasolii  le  sulftir  standard  may  be  met 
using  n-edits  according  to  §  80.315,  or 
any  ot  ler  potential  sources  of  credits  or 
allowinces,  if  applicable. 

(c)  1  he  corporate  pool  average 
gasoline  sulfur  standard  applicable  in 
2004  a  nd  2005  is  the  maximum  average 
sulfur  level,  in  ppm,  allowed  for  a 
refinei  's  or  importer's  combined 
reforni  ulated  and  conventional  gasoline 
produ  :tion  from  all  of  a  refiner's 
refinei  ies  and  all  gasoline  imported  by 
an  imj  lorter  in  a  calendar  year.  The 
corpoi  ate  pool  average  is  determined  by 
volum  B-weighting  each  refinery's  and 
impor  er's  actual  annual  average  sulfur 
levels  by  their  respective  production  or 
import  volumes,  as  specified  in 
§80.2(|5. 

(d)  The  per-gallon  cap  standard 
specifi  ed  in  Table  1  of  this  section  for 
the  averaging  period  beginning  January 
1,  200'  I,  must  be  met  beginning  October 
1,2001. 

§  8O.206    What  gasoline  is  subject  to  the 
sulfur  ftandards? 

All  gasoline  is  subject  to  the  standards 
in  this  subpart,  with  the  following 
except  ions: 

(a)  C  asoline  that  is  used  to  fuel 
aircraf :,  racing  vehicles  or  racing  boats 
that  ar  3  used  only  in  sanctioned  racing 
events  provided  that: 

(1)  Product  transfer  docimients 
associi  ited  with  such  gasoline,  and  any 
pump  stand  from  which  such  gasoline 
is  disp  ensed,  identify  the  gasoline  either 
as  gasc  line  that  is  restricted  for  use  in 
aircraf :,  or  as  gasoline  that  is  restricted 
for  use  in  racing  motor  vehicles  or 
racing  Iboats  that  are  used  only  in 
sanctioned  racing  events; 

(2)  The  gasoline  is  completely 
segregited  from  edl  other  gasoline 
throug^iout  production,  distribution  and 

sale  tolthe  ultimate  consimier;  and 

1 

(3)  Tthe  gasoline  is  not  made  available 
for  usei  as  motor  vehicle  gasoline,  or 
dispensed  for  use  in  motor  vehicles. 

(b)  dalifomia  gasoline  as  defined  in 
§80.81(a){2). 

(c)  Qasoline  that  is  exported  for  sale 
outsidfe  the  U.S. 

§  80.2oi    How  is  compliance  with  the 
annual  average  sulfur  level  determined? 

(a)  Tjhe  refinery  or  importer  average 
gasoliije  sulfur  level  is  calculated  as 
followfc: 


I(V.xS.) 

Sa=^^4 

Iv. 

Where: 

Sa  =  The  refinery  or  importer  annual 

average  sulfur  value. 
V,  =  The  volume  of  gasoline  produced 

or  imported  in  batch  i. 
S,  =  The  sulfur  content  of  batch  i  as 

determined  in  accordance  with  the 

requirements  of  §  80.330. 
n  =  The  number  of  batches  of  gasoline 

produced  or  imported  during  the 

averaging  period, 
i  =  Individual  batch  of  gasoline 

produced  or  imported  during  the 

averaging  period. 

(b)  A  refiner  or  importer  may  include 
oxygenate  added  downstream  from  the 
refinery  or  import  facility  when 
calcidating  the  sulfur  content,  provided 
the  following  requirements  are  met: 

(1)  For  oxygenate  added  to 
conventional  gasoline,  the  refiner  or 
importer  must  comply  with  the 
requirements  of  §  80.101(d){4)(ii). 

(2)  For  oxygenate  added  to  RBOB,  the 
refiiner  or  importer  must  comply  with 
the  requirements  of  §  80.69(a). 

(c)  Refiners  and  importers  must 
exclude  fi-om  compliance  calculations 
all  of  the  following: 

(1)  Gasoline  that  was  not  produced  at 
the  refinery  or  was  not  imported  by  the 
importer  (or  that  was  imported  as 
Certified  Sulfur-FRGAS). 

(2)  Blending  stocks  or  gasoline  that 
have  been  included  in  another  refiner's 
compliance  calculations. 

(3)  Gasoline  exempted  from  standards 
under  §80.200. 

(d)  Compliance  deficit.  A  refinery  or 
importer  may  exceed  the  refinery  or 
importer  annual  average  sulfur  standard 
specified  in  §  80.195  under  the 
following  conditions: 

(1)  In  the  calendar  year  following  the 
year  the  standard  is  not  met,  the  refinery 
or  importer  achieves  compliance  with 
the  refinery  or  importer  annual  average 
sulfur  standard  specified  in  §  80.195; 
and 

(2)  In  the  calendar  year  following  the 
year  the  standard  is  not  met,  and  after 
achieving  compliance  with  the  refinery 
or  importer  annual  average  sulfur 
standard  specified  in  §  80.195,  the 
refinery  or  importer  must  have 
sufficient  additional  credits  and/or 
actual  reduction  in  sulfur  levels  to  equal 
the  compliance  deficit  of  the  previous 
year. 


§  80.21 0  What  sulfur  standards  apply  to 
gasoline  downstream  from  refineries  and 
importers? 

(a)  Definition.  S-RGAS  means 
gasoline  produced  by  a  domestic 
refinery  that  is  subject  to  the  standards 
in  §  80.240,  and  to  Certified  Sulfur- 
FRGAS,  as  defined  in  §  80.410,  except 
that  no  batch  of  gasoline  may  be 
classified  as  S-RGAS  if  the  actual  sulfur 
content  is  less  than  the  national  refinery 
cap  standard  specified  in  §  80.195. 

lb)  The  sulfur  cap  standard  for 
gasoline  at  any  point  in  the  gasoline 
distribution  system  downstream  fi-om 
refineries  and  import  facilities, 
including  gasoline  at  facilities  of 
distributors,  carriers,  retailers  and 
wholesale  purchaser-consumers,  is  as 
follows: 

(1)  The  following  standards  apply  to 
gasoline  except  where  product  transfer 
documents  indicate  the  presence  of  any 
S-RGAS: 


National 

Downstream 

During  the  Period 

Sulfur  Cap 

Standard 

(ppm) 

February  1 ,  2004,  through 

January  31 ,  2005  

<326 

Febmary  1 ,  2005,  through 

January  31,  2006  

^01 

February  1 ,  2006,  and  there- 

after   

<95 

(2)  For  gasoline,  including  a  mixture 
of  gasoline  batches  from  different 
refineries,  where  product  transfer 
documents  indicate  the  presence  of  any 
S-RGAS,  the  downstream  cap  standard 
for  the  gasoline  is  the  highest 
downstream  cap  standard  applicable  to 
any  gasoline  in  the  mixture,  except  that 
if  a  test  result  indicates  the  sulfur 
content  of  the  mixture  is  less  than  or 
equal  to  the  applicable  national 
downstream  cap  standard,  the  gasoline 
is  subject  to  the  national  downstream 
cap  standard. 

§  80.21 5    What  requirements  apply  to 
oxygenate  blenders? 

Oxygenate  blenders,  as  defined  by 
§  80.2(nun),  are  subject  to  the 
requirements  of  this  subpart  except  for 
the  reporting  requirements  of  §  80.370 
and  the  requirements  imder  §  Q0.330  to 
sample  and  test  each  batch  of  gasoline  . 
produced. 

§80.220    [Reserved] 

Small  Refiner  Provisions 

§  80.225    What  is  the  definition  of  a  small 
refiner? 

(a)  A  small  refiner  is  defined  as  any 
person,  as  defined  by  42  U.S.C.  7602(e), 
which,  as  of  January  1,  1999: 
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(1)  Produced  gasoline  at  a  refinery  by 
processing  crude  oil  through  refinery 
processing  units;  and 

(2)(i)  Employed  no  more  than  1500 
people,  including  subsidiaries,  and  in 
the  case  of  a  refiner  who  operates  a 
refinery  as  a  joint  venture  with  other 
refiners,  including  the  total  number  of 
employees  of  all  corporate  entities  in 
the  venture;  or 

(ii)  Is  a  subsidiary,  in  which  case  the 
employees  of  the  parent  company  and 
any  wholly-owned  subsidiaries  of  the 
parent  company  must  be  included  in 
determining  if  the  1,500  employee  limit 
is  exceeded. 

(b)  This  definition  applies  to  domestic 
and  foreign  refiners. 

(c)  If,  without  merger  with  or 
acquisition  of  another  business  unit,  a 
company  with  approved  small  refiner 
status  exceeds  1500  employees  after 
January  1,  1999,  it  will  be  considered  a 
small  refiner  for  the  duration  of  the 
small  refiner  program. 

(d)  A  refiner  that  was  not  in  operation 
as  of  January  1,  1999,  that  begins 
operation  before  January  1,  2001,  and 
meets  all  other  criteria  of  this  subpart, 
may  apply  for  small  refiner  status 
according  to  §  80.235. 

§  80.230    Who  is  not  eligible  for  the  small 
refiner  provisions? 

(a)  The  following  are  not  eligible  for 
the  small  refiner  provisions: 

(1)  Refineries  built  or  started  up  after 
January  1,  1999,  unless  the  criteria  of 

§  80.225(d)  are  met;  or 

(2)  Persons  that  employ  more  than 
1500  people  on  January  1,  1999,  but 
employ  fewer  than  1500  people  after 
that  date;  or 

(3)  Importers;  or 

(4)  Refiners  employing  1500  or  fewer 
people  which  were  part  of  a  larger 
corporation  as  of  January  1,  1999  but 
subsequently  were  sold  to  form  a  new 
company. 

(b)  Disqualification  as  a  small  refiner. 
(1)  Refiners  who  qualify  as  small  under 
§80.225,  and  subsequently  employ 
more  than  1500  people  as  a  result  of 
merger  with  or  acquisition  of  another 
entity,  are  disqualified  as  small  refiners 
and  must  meet  the  standards  in  §  80.195 
begirming  on  January  1  df  the  fiist 
calendar  year  following  such  merger  or 
acquisition. 

(2)  If  a  small  refiner  is  no  longer 
eligible  for  small  refiner  status  or  elects 
to  change  the  status  of  any  refinery 
operating  under  a  small  refiner 
individual  refinery  standard  to  subject 
the  refinery  to  the  standards  in  §  80.195, 
the  refiner  must  notify  EPA  in  writing 
within  20  days  of  the  disqualifying 
event  or,  in  the  case  of  a  voluntary 
election,  no  later  than  November  15 


prior  to  the  year  that  the  change  will 
occur.  Each  refinery  of  the  small  refiner 
no  longer  eligible  for  small  refiner  status 
must  meet  the  standards  in§  80.195  for 
the  next  averaging  period. 

§  80.235    How  does  a  refiner  obtain 
approval  as  a  small  refiner? 

(a)  A  refiner  must  apply  to  EPA  for 
small  refiner  status  by  June  1,  2002. 

(b)  Applications  for  small  refiner 
status  must  be  sent  to:  U.S.  EPA— FED, 
Gasoline  Sulfur  Small  Refiner  Status, 
2000  Traverwood,  Ann  Arbor,  MI 
48105. 

(c)  The  small  refiner  status 
application  must  contain  the  following 
information: 

(1)  A  listing  of  the  name  and  address 
of  each  location  where  any  employee  of 
the  refiner  worked  on  January  1,  1999, 
the  total  number  of  employees  at  each 
location,  and  the  type  of  business 
activities  carried  out  at  each  location. 

(2)  A  letter  signed  by  the  president, 
chief  operating  or  chief  executive  officer 
of  the  company,  or  his/her  designee, 
stating  that  the  information  contained  in 
the  application  is  true  to  the  best  of  his/ 
her  knowledge. 

(3)  Name,  address,  phone  number, 
facsimile  number  and  E-mail  address  of 
a  corporate  contact  person.  , 

(d)  For  joint  ventures,  the  total 
employee  coimt  includes  the  combined 
employee  count  of  all  corporate  entities 
in  the  venture. 

(e)  For  government-owned  refiners, 
the  total  employee  count  includes  all 
government  employees. 

(f)  Refiners  who  apply  for  small 
refiner  status  based  on  the  number  of 
employees  after  January  1,  1999  but 
before  January  1,  2001,  as  permitted 
under  §  80.225(d),  must  comply  with 
paragraphs  (a)  through  (c)  of  this 
section. 

(g)  EPA  will  notify  a  refiner  of 
approval  or  disapproval  of  small  refiner 
status  by  letter. 

(1)  If  approved,  EPA  will  notify  the 
refiner  of  each  refinery's  approved 
baseline,  refinery  per-gallon  cap,  and 
dowmstream  per-gallon  cap  standard 
under  §80.210. 

(2)  If  disapproved,  the  refiner  must 
comply  with  the  standards  in  §  80.195. 

§  80.240    What  are  the  small  refiner 
gasoline  sulfur  standards? 

(a)  The  gasoline  sulfur  standards  for 
an  approved  small  refiner  depend  on 
the  refinery  baseline  sulfur  level,  and 
are  shown  in  Table  1  of  this  section,  as 
follows: 


Table  1.— Gasoline  Sulfur  Stand- 
ards FOR  Approved  Small  Refin- 
ers 


Refinery  base- 
line sulfur  level 
(ppm) 


0  to  30  .. 
31  to  80 


81  to  200 


201  and  above. 


Refinery  annual  average 
and  per-gallon  ("cap")  sul- 
fur standards  (ppm)  that 
apply  dunng  2004-2007 


Refinery  average:  30. 

Cap:  80. 

Refinery  average:  no  re- 
quirement. 

Cap:  80. 

Refinery  average;  baseline 
level. 

Cap:  Factor  of  2  above  tfie 
baseline. 

Refinery  average:  200  ppm 
or  50%  of  baseline, 
whichever  Is  higher,  but 
in  no  event  greater  than 
300  ppm. 

Cap:  Factor  of  1.5  above 
baseline  level. 


(b)  The  average  standards  specified  in 
Table  1  of  this  section  apply  to  the 
combined  reformulated  and 
conventional  gasoline  produced  at  a 
refinery. 

(c)  The  refinery  average  sulfur 
standards  specified  in  Table  1  of  this 
section  must  be  met  on  an  annual 
calendar  year  basis  for  each  refinery 
owned  by  a  small  refiner. 

(d)  The  per-gallon  cap  standards 
specified  in  Table  1  of  this  section  for 
the  averaging  period  beginning  January 
1,  2004  must  be  met  beginning  October 
1,  2003. 

(e)  Volume  limitation.  (1)  The  refinery 
average  standards  specified  in  Table  1  of 
this  section  apply  to  the  volume  of 
gasoline  produced  by  a  small  refiner's 
refinery  up  to  the  lesser  of: 

(i)  105%  of  the  baseline  gasoline 
volimie;  or 

(ii)  The  volume  of  gasoline  produced 
at  that  refinery  diuing  the  average 
period  by  processing  crude  oil. 

(2)  If  a  refiner  exceeds  the  volume 
limitation  in  paragraph  (e)(1)  of  this 
section  during  the  calendar  year,  the 
aimual  average  sulfur  standard  is 
calculated  as  follows: 

_(V,xS,)-h(30xV.xV,) 

Where: 

Ssr  =  Small  refiner  annual  average  sulfur 

standard. 
Vh  =  Applicable  volume  under 

paragraph  (e)(1)  of  this  section. 
Va  =  Averaging  period  gasoline  volume. 
Sb  =  Small  refiner  sulfur  baseline, 

(3)  The  applicable  volume  from 
paragraph  (e)(1)  of  this  section  excludes 
volumes  of  gasoline  blending  stocks 
used  in  the  small  refinery's  gasoline 
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produdion  that  were  received  from 

sources,  unless  such  blending 
are  substantially  transformed 

the  refinery's  processing 
ons  and  have  not  been  included 
other  refiner's  or  importer's 
ance  determination. 

applicable  per-gallon  cap 
in  Table  1  of  this  section 
o  all  gasoline  produced  by  small 


The  I 

dai-ds 


extern^ 

stocks 

through 

operat 

in  any 

compl 

(4) 
Stan 
apply 
refiner^ 

(f) 
Refiners 
EPAu 
quali 
that 
the  re 


Withdrawal  of  small  refiner  status, 
that  receive  notification  from 
iider§  80.235(f)  of  their 
fi  :ation  as  small  refiners  will  have 
sti  itus  withdrawn  if  EPA  finds  that 
f  ner  provided  false  or  inaccxuate 
informption  on  its  application  for  small 
status.  Such  refiners  will  be 
to  the  standards  in  §  80.195 
on  January  1,  2004. 


refiner 
subjec 
begin: 


mngi 

§80.24i    How  does  a  small  refiner  apply 
for  a  sijlfur  baseline? 

(a)  A  refiner  seeking  small  refiner 
status  must  establish  an  individual 
sulfur  paseline  for  every  refinery 
covered  by  the  small  refiner  status 
application  by  June  1 ,  2002 

(1)  ija  sulfur  baseline  was  submitted 
for  the  refinery  under  §  80.290,  the 
refiner  does  not  need  to  resubmit  that 
informjation. 

(2)  If  no  sulfur  baseline  was 
previously  submitted,  the  refiner  must 
submil  a  sulfur  baseline  for  every 
refinery  according  to  §  80.250. 

(b)  1  he  sulfur  baselines  must  be 
submil  ted  to  the  address  specified  in 
§80.2  •5(b). 

§  B0.25#    How  is  the  small  refiner  sulfur 
baseline  determined? 

(a)  T  [le  small  refiner  sulfur  baseline  is 
detent  ined  as  follows: 


X(ViXSO 


IV, 


i=l 

Where 

Sb  =  Si  ilfur  baseline  value. 

V,  =  V(  )lume  of  gasoline  batch  i. 

Si  =  Si  Ifur  content  of  batch  i. 

n  =  To  ;al  number  of  batches  of 

CO  Qventional  gasoline  produced 
fr(im  January  1,  1997  through 
D<cember  31,  1998. 

i  =  Individucd  batch  of  conventional 
gasoline  produced  from  January  1, 
1C97  through  December  31,  1998. 

(b)  F  oreign  small  refiners  must  also 
compl  1  with  the  baseline  establishment 
requiri  ments  in  §  80.410(b). 

(c)  An  approved  small  refiner  may  not 
aggregate  the  gasoline  volumes  and 
sulfur  levels  of  its  refineries  for 


compliance  with  the  applicable 
standards  specified  in  §80.240. 

(d)  If  at  any  time  a  small  refinery 
baseline  is  determined  to  be  incorrect, 
the  corrected  baseline  applies  ab  initio 
and  the  aimual  average  standards  and 
cap  standards  are  deemed  to  be  those 
applicable  under  the  corrected 
information. 

(e)  If  a  small  refiner  does  not  have  the 
data  specified  in  paragraph  (a)  of  this 
section  to  generate  a  sulfur  baseline,  or 
if  any  refineries  owned  by  that  refiner 
were  not  operating  in  1997-1998,  EPA 
vdll  assign  each  refinery  a  baseline 
average  sulfur  level  of  150  ppm  sulfur 
and  a  baseline  CG  volume  equivalent  to 
the  annual  gasoline  volume  capability  of 
the  refinery  at  the  time  it  applies  for 
small  refiner  status. 

§80.255    [Reserved]. 

§  80.260    What  are  the  procedures  and 
requirements  for  obtaining  a  hardship 
extension? 

(a)  An  approved  small  refiner  may 
apply  to  EPA  for  a  hardship  extension 
of  the  smedl  refiner  standards  for 
calendar  years  2008  and  2009.  The 
application  must  be  submitted  no  later 
than  June  30.  2007  to  U.S.  EPA-FED, 
Small  Refiner  Hardship  Extension,  2000 
Traverwood,  Ann  Arbor,  MI  48105. 

(b)  The  application  must  provide  a 
detailed  discussion  regarding  the 
inability  of  the  refinery  to  produce 
gasoline  meeting  the  requirements  of 
§  80.195.  Such  an  application  must 
include,  at  a  minimum,  the  following 
information: 

(1)  A  detailed  analysis  of  the  reasons 
the  refinery  is  unable  to  produce 
gasoline  meeting  the  requirements  of 
§80.195  in  2008,  including  costs, 
specification  of  equipment  still  needed, 
potential  equipment  suppliers,  and 
efforts  already  completed  to  obtain  the 
necessary  equipment; 

(2)  If  unavailability  of  equipment  is 
part  of  the  reason  for  the  inability  to 
comply,  a  discussion  of  other  options 
considered,  and  the  reasons  these  other 
options  are  not  feasible; 

(3)  If  relevant,  a  demonstration  that  a 
needed  or  lower  cost  technology  is 
immediately  unavailable,  but  will  be 
available  in  the  near  futiue,  and  full 
information  regarding  when  and  from 
what  sources  it  will  be  available; 

(4)  Schematic  drawings  of  the  refinery 
configuration  as  of  January  1,  1997  and 
as  of  the  date  of  the  hardship  extension 
application,  and  any  plaimed  future 
additions  or  changes; 

(5)  If  relevant,  a  demonstration  that  a 
temporary  unavailability  exists  of 
engineering  or  construction  resources 
necessary  for  design  or  installation  of 
the  needed  equipment; 


(6)  If  sources  of  crude  oil  lower  in 
sulfur  than  what  the  refiner  is  currently 
using  are  available,  full  information 
regarding  the  availability  of  these 
different  crude  sources,  the  sulfur 
content  of  those  crude  sources,  the  cost 
of  the  different  crude  sources  over  the 
past  five  years,  and  an  estimate  of 
gasoline  sulfur  levels  achievable  by  your 
refinery  if  the  lower  sulfur  crude 
sources  were  used; 

(7)  A  discussion  of  any  sulfur 
reductions  that  can  be  achieved  from 
current  levels; 

(8)  The  date  the  refiner  anticipates 
compliance  with  the  standards  in 

§  80.195  can  be  achieved  at  its  refinery; 

(9)  An  analysis  of  the  economic 
impact  of  compliance  on  the  refiner's 
business  (including  financial  statements 
from  the  last  5  years,  or  for  any  time 
period  up  to  10  years,  at  EPA's  request); 
and 

(10)  Any  other  information  regarding 
other  strategies  considered,  including 
strategies,  or  components  of  strategies, 
that  do  not  involve  installation  of 
equipment,  and  why  meeting  the 
standards  in  §  80.195  beginning  in  2008 
is  infeasible. 

(c)  The  hardship  extension 
application  must  contain  a  letter  signed 
by  the  president,  chief  operating  or  chief 
executive  officer,  of  the  company,  or 
his/her  designee,  stating  that  the 
information  contained  in  the 
application  is  true  to  the  best  of  his/her 
knowledge. 

§  80.265    How  will  the  EPA  approve  or 
disapprove  of  my  hardship  extension 
application? 

(a)  EPA  will  evaluate  each  application 
for  hardship  extension  on  a  case-by-case 
basis.  An  extension  will  be  granted  for 

a  refinery  if  the  small  refiner  who  ovvrns 
the  refinery  adequately  demonstrates 
that  severe  economic  hardship  would 
result  if  compliance  with  the  standards 
in  §  80.195  is  required  in  2008  and/or 
2009. 

(b)  EPA  may  request  more 
information,  if  necessary,  for  evaluation 
of  the  application.  If  requested 
information  is  not  submitted  within  the 
time  specified  in  EPA's  request,  or  any 
extensions  granted,  the  application  may 
be  denied. 

(c)  EPA  will  notify  the  refiner  of 
approval  or  disapproval  of  hardship 
extension  by  letter. 

(1)  If  approved,  EPA  will  also  notify 
the  refiner  of  the  date  that  full 
compliance  with  the  standards  specified 
at  §  80.195  must  be  achieved  or  what 
interim  sulfur  levels  or  schedules  apply, 
if  any. 
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(2)  If  disapproved,  beginning  January 
1,  2008,  the  refinery  is  subject  to  the 
requirements  in  §  80.195. 

§80.270-80.275    [Reserved] 

Sulfur  Averaging,  Banking,  Trading- 
General  Information 

§  80.280    What  is  the  sulfur  Averaging, 
Banking  and  Trading  (ABT)  program? 

(a)  The  sulfur  averaging,  banking  and 
trading  program  is  a  voluntary  program 


which  allows  eligible,  participating 
refiners  and  importers  to  generate,  bank, 
trade  and  use  credits. 

(b)  Beginning  in  2000,  refiners  and 
importers  may  generate  credits  by 
producing  or  importing  gasoline  with 
sulfur  levels  below  the  applicable 
baseline  as  calculated  under  §  80.295. 

(c)  Beginning  in  2004,  sulfur  credits 
may  be: 

(1)  Used  by  the  refiner  or  importer 
who  generated  the  credits; 


(2)  Banked  for  later  use  or  transfer;  or 

(3)  Traded  or  sold  to  another  refiner 
or  importer. 

(d)  This  subpart  contains  specific 
requirements  for  the  following: 

(1)  Using,  generating,  selling  and 
trading  credits;  and 

(2)  The  duration  of  the  ABT  program. 

(e)  The  gasoline  sulfur  ABT  program 
is  summarized  in  Table  1  of  this  section 
as  follows: 

BILUNG  CODE  6560-50-P 


Table  1.  Sulfur  ABT  Program  Summary 


2000 


Application 

for  Credit 

Program 

Baseline 

due  by 

July  1 


2000-  2003 


Early  Credit  Generation  for 
Gasoline  with  <.  1 50  ppm  Sulfur 


Banking  and  Trading  of  Credits 


•■'■vvf.-   jiMyj*  s>  '^'  ■' 


Credit  Generation  for  ^30  ppm  Sulfur 


Banking  &  Trading  of  Credits 


Corporate  Average 

Standards  Apply 
Compliance  with  30  ppm  Average  Standard 

at  the  Refinery  and  Importer  Level 
Phase-in  of  Downstream  Cap  Standards 


BILUNG  CODE  6560-50-C 

§  80^85    Who  may  participate  in  the  sulfur 
ABT  program? 

(a)  Any  refiner  or  importer  of 
gasoUne,  may  participate  in  the 
program,  except  that  participation  by 
small  refiners  is  limited  under 
paragraph  (d)  of  this  section. 

(b)  Refiners  and  importers  who 
choose  to  generate  credits  in  the  ABT 
program  must  establish  a  sulfur  baseline 
under  §80.290. 

(c)  Oxygenate  blenders  may  not 
participate  in  the  program. 

(d)  Small  refiners  with  any  refinery 
subject  to  the  standards  specified  in 
§80.240: 

(1)  May  not  use  sulfur  credits  to  meet 
the  average  standard  applicable  to  the 
refinery. 

(2)  May  generate  early  credits  under 

§  80.305  and  bank  and  trade  such  sulfur 
credits  throughout  the  diu-ation  of  the 
sulfur  ABT  program. 


Suliiir  ABT  Program — Baseline 

§  80.290    How  do  I  apply  for  a  sulfur 
baseline? 

(a)  Each  refiner  or  importer  who 
wishes  to  generate  ABT  program  credits 
diuring  2000-2003  must  submit  a  sulfur 
baseline  notification  to  EPA  by  Jidy  1 , 
2000. 

(b)  The  sulfur  baseline  notification 
must  be  sent  to:  U.S.  EPA--FED,  ABT 
Sulfur  BaseUne,  2000  Traverwood,  Ann 
Arbor,  MI  48105. 

(c)  The  sulfur  baseline  notification 
must  include  the  following  information: 

(1)  A  listing  of  the  names  and 
addresses  of  all  refineries  and/or  import 
facilities  owned  by  the  corporation; 

(2)  The  conventional  gasoline  sulfur 
baseline  value,  calculated  as  specified 
in  §  80.295(a),  for  each  refinery  and 
import  facility  of  the  corporation. 

(3)  The  conventional  gasoline  baseline 
voliune,  calculated  as  specified  in 


§  80.295(c),  for  each  refinery  and  import 
facility  of  the  corporation. 

(4)  A  letter  signed  by  the  president, 
chief  operating  or  chief  executive 
officer,  of  the  company,  or  his/her 
delegate,  stating  that  the  information 
contained  in  the  sulfur  baseline 
determination  is  true  to  the  best  of  his/ 
her  knowledge. 

(5)  Name,  address,  phone  number, 
facsimile  number  and  E-mail  address  of 
a  corporate  contact  person. 

(d)(1)  A  refiner  or  importer  may 
generate  credits  as  specified  in  §  80.305, 
beginning  in  calendar  year  2000,  based 
on  the  sidfur  baseline  submitted  to  EPA 
according  to  paragraph  (c)  of  this 
section. 

(2)  If  at  any  time  the  baseline 
submitted  in  accordance  with  the 
requirements  of  this  section  is 
determined  to  be  incorrect,  the 
corrected  baseline  applies.  Credits 
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genera  :ed,  banked,  used  or  traded  will 
be  adjusted  to  reflect  the  correction. 

§  80.29i    How  is  a  refinery  or  importer 
sulfur  ilaseline  determined? 

(a)  A  refinery's  or  importer's 
convei  itional  gasoline  sulfur  baseline  is 
calculsted  using  the  following  equation: 


Where 
Sbcg  = 


KV.XSJ 


'BCG 


_  1=1 


i=l 


Conventional  gasoline  sulfur 
baseline  value. 

V,  =  Volume  of  conventional  gasoline 
batch  i. 

S,  =  SiMfur  content  of  conventional 
gaiioline  batch  i. 

n  =  Toi  al  number  of  batches  of 

CO  iventional  gasoline  produced  or 
imported  during  January  1,  1997 
thi  ough  December  31,  1998. 

i  =  Ind  vidual  batch  of  conventional 
gaiioline  produced  or  imported 
during  January  1,  1997  through 
December  31,  1998. 

(b)  T  le  individual  sulfur  baseline  for 
simrnitr  reformulated  gasoline  is  150 
ppm. 

(c)  T  le  individual  sulfur  baseline  for 
winter  reformulated  gasoline  is 
equiva  ent  to  the  conventional  gasoline 
sulfur  baseline  calculated  under 
paragn  iph  (a)  of  this  section. 

(d)  T  he  baseline  volumes  are  as 
followi;: 

(1)  Tiie  conventional  gasoline  baseline 
volume  is  one  half  of  the  total  1997  and 
1998  vplume  of  conventional  gasoline 
produded  or  imported. 

(2)  T  iere  is  no  baseline  volume  for 
either  :  lummer  or  winter  RFC  produced 
or  imp  >rted. 

(e)  Any  refiner  or  importer  who, 
under  >  80.65  or  §  80.101(d)(4),  included 
oxygen  ate  blended  downstream  in 
conver  tional  gasoline  compliance 
calculations  for  1997-1998  must 
includi !  this  oxygenate  in  the  baseline 
calculations  for  sulfur  content  and 
volumii  under  paragraphs  (a)  and  (d)  of 
this  sei  ition. 

(f)  T  le  baseline  calciilations  for  sulfur 
conten :  and  volume  under  paragraphs 
(a)  and  (d)  of  this  section  for  non- 
oxyger  ated  blendstock,  such  as  natural 
gasolir  e  or  butane,  that  is  blended  into 
gasolir  e  must  be  calculated  using  the 
sulfur  ;ontent  and  volume  of  the 
blends  ock  only. 

§  80.300    What  if  I  did  not  produce  or 
import  gasoline  during  1997  or  1998? 

A  re  iner  or  importer  who  did  not 
produ<  e  or  import  gasoline  during  1997 


or  1998  is  assigned  a  baseline  sulfur 
level  of  150  ppm  for  conventional 
gasoline  and  RFC  (winter  and  summer). 

Sulfur  ABT  Program— Credit 
Generation 

§  80.305    How  are  credits  generated  during 
the  time  period  2000  through  2003? 

(a)  General.  (1)  Sulfur  credits  may  be 
generated  annually  during  calendar 
years  2000-2003. 

(2)  Credits  must  be  calculated 
separately  for  Conventional  gasoline 
and  RFC  Credits  must  be  calculated  by 
multiplying  the  volume  of  gasoline  for 
which  credits  are  generated  under 
paragraphs  (b)  and  (c)  of  this  section  by 
the  amount  of  sulfur  reduction  in  ppm 
below  the  refiner's  or  importer's 
applicable  sulfur  baseline.  The  refiner 
or  importer  may  include  any  oxygenates 
included  in  its  RFC  or  Conventional 
gasoline  voliune  under  §§  80.65  and 
80.101(d)(4),  respectively,  for  the 
purpose  of  generating  credits. 

(3)  A  refiner's  or  importer's  total 
credit  generation  is  the  sum  of  the 
separate  credit  calculations  for 
Conventional  gasoline  and  RFC 

(4)  Credits  under  this  program  are  in 
units  of  "ppm-g£illons". 

(5)  Credits  must  be  identified  by  the 
year  of  creation,  the  year  of  transfer  (if 
any),  and  the  year  of  use  (as  specified 
in  §  80.315).  Records  relating  to  credit 
generation,  use,  and  transfer,  including 
the  applicable  years,  must  be 
maintained  pursuant  to  §  80.365. 

(b)  Calculation  of  credits  for 
conventional  gasoline.  (1)  Refiners  and 
importers  may  generate  credits  for 
conventional  gasoline  produced  or 
imported  during  an  averaging  period 
only  if  the  annual  average  sulfur  level 
for  the  conventional  gasoline  produced 
during  the  averaging  period  is  less  than 
150  ppm. 

(2)  Refiners  amd  importers  whose 
conventional  gatsoline  volume  for  the 
averaging  period  is  less  than  or  equal  to 
105%  of  its  baseline  volume  for 
conventional  gasoline,  must  calculate 
credits  as  follows: 

CRcG  =  (Vc<5)  X  Sbcg  -  Sacg) 
Where: 

CRcG  =  Credits  generated  for 

conventional  gasoline. 
VcG  =  Volume  of  conventional  gasoline 

produced  or  imported  during  the 

averaging  period. 
Sbcg  =  Sulfur  baseline  value  for 

conventional  gasoline  or  150, 

whichever  is  greater . 
Sacg  =  Annual  average  sulfur  level  for 

conventional  gasoline  produced  or 

imported  during  the  averaging 

period. 


(3)  Refiners  and  importers  whose 
conventional  gasoline  volume  for  the 
averaging  period  is  greater  than  105%  of 
the  baseline  voliune  for  conventional 
gasoline,  must  calculate  credits  as 
follows: 

CRcG  =  (Vbcg  X  1.05)  X  (Sbcg -Sacg)  + 
(Vcg  -  (1.05  X  Vbcg))  x  (150  -  Sacg) 
Where: 

CRcG  =  Credits  generated  for 

conventional  gasoline. 
Vbcg  =  Baseline  volimie  of  conventional 

gasoline. 
Sbcg  =  Sulfur  baseline  value  for 

conventionad  gasoline  or  150, 

whichever  is  greater. 
Sacg  =  Annual  average  sulfur  level  for 

conventional  gasoline  produced  or 

imported  dioring  the  averaging 

period. 
Vcg  =  Volimie  of  conventional  gasoline 

produced  or  imported  during  the 

averaging  period. 

(c)  Calculation  of  credits  for  RFC  (1) 
Refiners  and  importers  may  generate 
credits  for  slimmer  RFC  produced  or 
imported  during  an  averaging  period 
only  if  the  average  sulfur  level  for  the 
summer  RFC  produced  or  imported 
during  the  averaging  period  is  less  than 
150  ppm.  Summer  RFC  credits  are 
calculated  as  follows: 

CRsrfg  =  (Vsrfg)  X  (150  —  Ssrfg) 
Where: 

CRsrfg  =  Credits  generated  for  summer 

reformulated  gasoline. 
Vsrfg  =  Volume  of  summer  RFC 

produced  or  imported  during  the 

averaging  period. 
Ssrfg  =  Average  sulfur  level  for  summer 

RFC  produced  or  imported  during 

the  averaging  period. 

(2)  Refiners  and  importers  may 
generate  credits  for  winter  RFC 
produced  or  imported  during  an 
averaging  period  only  if  the  average 
sulfur  level  for  the  winter  RFC 
produced  or  imported  during  the 
averaging  period  is  less  than  150  ppm. 
Winter  RFC  credits  calculated  as 
follows: 

CRwrfg  =  (Vwrfg)  X  (Sbcg  —  Swrfg) 
Where: 

CRwrfg  =  Credits  generated  for  winter 

reformulated  gasoline. 
Vwrfg  =  Volume  of  winter  RFC 

produced  or  imported  during  the 

averaging  period. 
Sbcg  =  Sulfur  baseline  value  for 

conventional  gasoline  or  150, 

whichever  is  greater. 
Swrfg  =  Average  sulfur  level  for  winter 

RFC  produced  or  imported  during 

the  averaging  period. 


Federal  Register / Vol.  64,  No.  92 / Thursday,  May  13,  1999 /Proposed  Rules 


26115 


§  80.31 0    How  are  credits  generated 
beginning  in  2004? 

(a)  A  refiner,  for  any  refinery  owned 
by  it,  or  an  importer  may  generate 
credits  for  annual  average  sulfur 
reductions  if  the  annual  average  sulfur 
level  for  the  combined  RFG  and 
conventional  gasoline  produced  by  any 
refinery  owned  by  the  refiner  or 
imported  by  the  importer  for  the 
averaging  period  is  less  than  30  ppm. 

(b)  Credits  Ccdculated  as  follows: 

CRa  =  (Va)x{30-Sa) 

Where: 

CRa  =  Credits  generated  for  the 
averaging  period. 

Va  =  Total  annual  combined  volume  of 
RFG  and  conventional  gasoline 
produced  in  a  refinery  or  imported 
during  the  averaging  period. 

Sa  =  Arniual  average  sulfur  level  of  RFG 
and  conventional  gasoline 
produced  in  a  refinery  or  imported 
during  the  averaging  period. 

(c)  Credits  must  be  identified  by  the 
year  of  creation,  the  year  of  transfer  (if 
any),  and  the  year  of  use  (as  specified 
in  §  80.315).  Records  relating  to  credit 
generation,  use,  and  transfer,  including 
the  applicable  years,  must  be 
maintained  pursuant  to  §  80.365. 

Sulfur  ABT  Program-Credit  Use 

§  80.31 5    How  are  credits  used? 

(a)  Credits  may  be  used,  beginning 
with  the  2004  averaging  period,  to  meet 
the  applicable  annual  average  sulfur 
standard  of  30  ppm,  provided  that: 

(1)  Sulfur  creclits  used  were  generated 
piusuant  to  the  requirements  of  this 
subpart;  and 

(2)  The  requirements  of  paragraphs  (b) 
and  (e)  of  this  section  are  met. 

(b)  Credits  may  not  be  used  to  meet 
the  applicable  corporate  pool  average 
under  §80.195. 

(c)  Credit  transfers.  (1)  Credits 
obtained  from  other  persons  may  be 
used  to  meet  the  annual  averaged  30 
ppm  standard  specified  in  §  80.195  if  all 
the  following  conditions  are  met: 

(i)  The  credits  are  generated  and 
reported  according  to  the  requirements 
of  this  subpart. 

(ii)  The  credits  are  used  in 
compliance  with  the  limitations 
regarding  the  appropriate  periods  for 
credit  use  in  this  subpart. 

(iii)  Any  credit  transfer  takes  place  no 
later  than  the  last  day  of  February 
following  the  calendar  year  averaging 
period  when  the  credits  are  used. 

(iv)  Only  the  refiner  or  importer  who 
generates  the  credits  transfers  them,  and 
only  a  refiner  or  importer  who  uses  the 
credits  to  achieve  its  compliance  with 
the  averaged  standards  obtains  them 
from  the  transferor  refiner  or  importer. 


(v)  The  credit  transferor  must  apply 
any  credits  necessary  to  meet  the 
transferor's  applicable  average  standard, 
including  credits  generated  during  2000, 
2001,  2002  and  2003,  before  transferring 
credits  to  any  other  refiner  or  importer. 
No  credits  may  be  transferred  that 
would  result  in  the  transferor  having  a 
negative  credit  balance. 

(vi)  The  transferor  must  supply  to  the 
transferee  records  indicating  the  year(s) 
the  credits  were  generated. 

(2)  In  the  case  of  credits  that  have 
been  calculated  or  created  improperly, 
or  are  otherwise  determined  to  be 
invalid  in  violation  of  the  requirements 
of  this  subpart,  the  following  provisions 
apply: 

(i)  Invalid  credits  cannot  be  used  to 
achieve  compliance  with  the 
transferee's  averaging  standard, 
regardless  of  the  transferee's  good  faith 
belief  that  the  credits  were  valid. 

(ii)  The  refiner  or  importer  who  used 
the  credits,  and  any  transferor  of  the 
credits,  must  adjust  its  sulfur 
calculations  to  reflect  the  proper  credits. 

(iii)  Any  properly  created  credits 
existing  in  the  transferor's  credit 
balance  after  correcting  the  credit 
balance,  and  after  the  transferor  applies 
credits  as  needed  to  meet  the  average 
standard  at  the  end  of  the  compliance 
year,  must  first  be  applied  to  correct  the 
invalid  transfers  before  the  transferor 
trades  or  banks  the  credits. 

(d)  Limitations  on  credit  use.  (1) 
Credits  generated  prior  to  2004  must  be 
used  or  transferred  no  later  than  2007. 

(2)  Credits  generated  in  2004  or  later 
must  be  used  or  transferred  within  five 
years  of  generation. 

(3)  Credits  transferred  must  be  used 
by  the  transferee  within  five  years  of 
transfer,  or  no  more  than  ten  years  of  the 
year  of  generation,  whichever  is  less. 

(4)  A  refiner  possessing  credits  must 
use  all  credits  prior  to  falling  into 
compliance  deficit,  as  defined  under 

§  80.205(d)  (2). 

(e)  If  the  recordkeeping  requirements 
of  §  80.365(d)  are  not  met,  credits  used 
under  this  subpart  are  invalid. 

§  80.320    What  are  the  reporting 
requirements  for  the  sulfur  ABT  program? 

(a)  A  refiner  or  importer  who 
generates,  uses,  or  transfers  credits 
under  the  sulfur  ABT  program  must  file 
an  annual  report  with  EPA  which  must 
be  submitted  with  the  refiner's  or 
importer's  annual  compliance  report 
under  §80.370. 

(b)  The  report  must  include  the 
following  information: 

(1)  For  credits  generated  in  2000, 
2001,  2002  and  2003,  the  applicable 
Conventional  gasoline  sulfur  content 
baseline,  in  ppm,  and  Conventional 
gasoline  baseline; 


(2)  The  actual  aiwual  average  sulfur 
content,  in  ppm,  before  the  application 
of  credits,  separately  for  Conventional 
gasoline  and  separately,  the  average 
sidfur  content,  in  ppm,  for  winter  RFG 
and  for  summer  RFG; 

(3)  For  refiners,  the  aimual  volume  of 
conventional  gasoline  produced,  and  for 
importers,  the  annual  volume  of  Non- 
Certified  S-FRGAS  imported,  in  gallons; 

(4)  The  number  of  credits  used  in 
ppm-gallons.  in  the  averaging  period; 

(5)  The  number  of  credits  banked, 
credits  transferred  and  credits  acquired, 
in  ppm-gallons; 

(6)  The  identity  of  the  refiners  and 
importers  involved  in  these 
transactions,  including  their  registration 
numbers,  under  §  80.190,  and  the 
number  of  credits  in  ppm-gallons  in 
each  transaction;  and 

(7)  The  number  of  credits,  if  any,  for 
which  the  refiner  is  deficient,  as  defined 
imder  §  80.205  (d),  and  the  use  of 
credits  in  the  following  year  to  cure  the 
deficiency  under  §  80.205(d)(2). 

§80.325    [Reserved]. 

Sampling,  Testing  and  Retention 
Requirements  for  Refiners  and 
Importers 

§  80.330  What  are  the  sampling  and 
testing  requirements  for  refiners  and 
importers? 

(a)  Sample  and  test  each  batch  of 
gasoline.  (1)  Refiners  and  importers  of 
gasoline  must  collect  a  representative 
sample  from  each  batch  of  gasoline 
produced  or  imported  and  test  each 
sample  to  determine  its  sidfur  content 
for  compliance  with  requirements  under 
this  subpart  prior  to  the  gasoline  leaving 
the  refinery  or  import  facility,  using  the 
sampling  and  testing  methods  provided 
in  this  section. 

(2)  The  requirements  of  this  section 
apply  beginning  October  1,  2003,  or 
January  1  of  the  first  year  of  credit 
generation  for  refiners  and  importers 
generating  early  credits  under  §  80.305. 

(b)  Sampling  methods.  Refiners  and 
importers  must  sample  each  batch  of 
gasoline  by  using  one  of  the  following 
methods: 

(1)  Manual  sampling  of  tanks  and 
pipelines  must  be  performed  according 
to  the  applicable  procedures  specified 
in  one  of  the  two  following  methods: 

(i)  American  Society  for  Testing  and 
Materials  (ASTM)  method  D  4057-95. 
entitled  "Standard  Practice  for  Manual 
Sampling  of  Petroleum  and  Petroleum 
Products.  " 

(ii)  Samples  collected  under  the 
applicable  procedures  in  ASTM  D 
5842-95,  entitled  "Standard  Practice  for 
Sampling  and  Handling  of  Fuels  for 
Volatility  Measurement,"  may  be  used 
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method  for  sulfur  in  Butane. 
fur  content  of  butane  must  be 
by  ASTM  D-5623-94, 
Standard  Test  Method  for 
[Compounds  in  Light  Petroleum 
by  Gas  Chromatography  and 
Selective  Detection." 
Ii  corporations  by  reference.  ASTM 
practices  D  4057-95.  D  4177- 
D  5842-95,  and  ASTM  standard 
D  5623-94  are  incorporated  by 
.  These  incorporations  by 
were  approved  by  the  Director 
ederal  Register  in  accordance 
U.S.C.  552(a)  and  1  CFR  part  51. 
may  be  obtained  from  the 
Society  for  Testing  and 
s,  100  Barr  Harbor  Dr..  West 

PA  19428.  Copies  may 
bected  at  the  Air  Docket  Section 
room  M-1500.  U.S. 

Protection  Agency, 
No.  A-97-03,  401  M  Street,  SW., 

on.  DC  20460,  or  at  the  Office 
■ederal  Register,  800  North 
Street,  NW..  suite  700. 
on.  DC. 
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§  80.33$    What  gasoline  sample  retention 
requirements  apply  to  refiners  and 
import  irs? 

(a)  For  each  batch  of  gasoline 
produ(  :ed  or  imported,  refiners  and 
impor  ers  must: 

(1)  F  etain  a  representative  sample  of 
at  leas ;  330  ml,  collected  from  the  batch 
and  kc  ep  the  sample  for  a  period  not 
less  th  an  30  days  from  the  date  the 
batch  vas  collected. 

(2)  Comply  with  the  gasoline  sample 
handli  ng  and  storage  procediu^es  found 
in  the  sampling  procedures  specified  in 
§  80.3: 10  for  each  sample  retained. 

(3)  I'rovide  the  sample  retained  under 
paragi  iph  (a)  of  this  section  to  the 
Admii  listrator's  authorized 
representative  upon  request  by  EPA, 
and  if  requested  by  EPA,  ship  the 
sampl  3  to  EPA  within  two  working  days 
by  an  Dvemight  shipping  service  or 
comp.irable  means,  following  the 


procedures  specified  by  EPA  when  the 
request  is  made. 

(4)  Include  with  each  annual  report 
filed  under  §  80.370,  the  following 
statement,  signed  and  dated  by  the  same 
person  who  signs  the  annual  report: 

I  certify  that  I  have  made  inquiries  that  are 
sufficient  to  give  me  Itnowledge  of  the 
procedures  to  collect  and  store  gasoline 
samples,  and  I  further  certify  that  the 
procedures  meet  the  requirements  of  the 
ASTM  procedures  required  under  §  80.330. 

(b)  The  requirements  of  this  section 
apply  beginning  October  1,  2003,  or 
January  1  of  the  first  year  of  credit 
generation  for  refiners  and  importers 
generating  early  credits  under  §  80.305. 

§80.340    What  alternative  standards, 
sampling  and  testing  requirements  apply  to 
refiners  producing  gasoline  by  blending 
blendstocks  into  previously  certified 
gasoline  (PCG)? 

(a)  Any  refiner  who  produces  gasoline 
by  blending  blendstock  into  PCG  must 
meet  the  requirement  of  §  80.330  to 
sample  and  test  every  batch  of  gasoline 
as  follows: 

(l)(i)  Sample  and  test  to  determine  the 
volume  and  sulfur  content  of  the  PCG 
prior  to  blendstock  blending; 

(ii)  Sample  and  test  to  determine  the 
volume  and  sulfur  content  of  the 
gasoline  subsequent  to  blendstock 
blending; 

(iii)  Calculate  the  volume  and  sulfur 
content  of  the  blendstock,  which  is  a 
batch  for  purposes  of  compliance 
calculations  and  reporting,  by 
subtracting  the  volume  and  sulfur 
content  of  the  PCG  from  the  volume  and 
sulfur  content  of  the  gasoline 
subsequent  to  blendstock  blending. 

(2)  In  the  alternative,  and  provided 
every  batch  of  blendstock  used  at  a 
refinery  during  an  averaging  period  has 
a  sulfur  content  that  is  equal  to  or  less 
than  the  applicable  per-gallon  cap 
standard  under  §  80.195,  a  refiner  may 
sample  and  test  each  batch  of 
blendstock  when  received  at  the 
refinery  to  determine  the  volume  and 
sulfur  content,  and  treat  each 
blendstock  receipt  as  a  separate  batch 
for  purposes  of  compliance  calculations 
for  the  annual  average  sulfur  standard 
and  for  reporting. 

(b)  Refiners  that  blend  only  butane 
into  PCG  may  meet  the  sampling  and 
testing  requirements  by  using  sulfur  test 
results  of  the  butane  supplier,  provided 
that  the  following  requirements  are  also 
met: 

(1)  The  sulfur  content  of  the  butane 
received  from  the  butane  supplier  must 
not  exceed  30  ppm  on  a  per-gallon 
basis. 

(2)  The  butane  supplier  must 
demonstrate  that  the  sulfur  content  of 


each  load  of  butane  supplied  does  not 
exceed  the  per-gallon  sulfur  standard  of 
30  ppm  through  test  results  of  samples 
of  the  butane  contained  in  the  storage 
tank  from  which  the  butane  blender  is 
supplied. 

(i)  Testing  for  the  sulfur  content  of  the 
butane  by  the  supplier  must  be 
subsequent  to  each  time  butane  is 
supplied  to  the  supplier's  storage  tank, 
or  the  testing  must  be  immediately 
before  transfer  of  butane  to  the  butane 
blender. 

(ii)  The  testing  must  be  performed  by 
the  method  specified  in  §  80.330(d). 

(iii)  The  butane  blender  must  obtain 
a  copy  of  the  butane  supplier's  test 
results,  at  the  time  of  each  transfer  of 
butane  to  the  butane  blender,  that  reflect 
the  sulfur  content  of  each  load  of  butane 
supplied  to  the  butane  blender. 

(3)  The  sulfur  content  and  volume  of 
each  batch  of  gasoline  produced  must  be 
that  of  the  butane  the  refiner  blends  into 
gasoline  for  purposes  of  calculating 
compliance  with  the  standards  in 
§80.195. 

(4)  The  refiner  must  conduct  a  quality 
assurance  program  of  sampling  and 
testing  for  each  butane  supplier  that 
demonstrates  the  butane  sulfur  content 
does  not  exceed  30  ppm.  The  frequency 
of  butane  sampling  and  testing,  for  each 
butane  supplier,  must  be  one  sample  for 
every  500,000  gallons  of  butane 
received,  or  one  sample  every  3  months, 
whichever  results  in  more  frequent 
sampling. 

(5)  If  any  of  the  requirements  of  this 
section  are  not  met,  in  whole  or  in  part, 
for  any  butane  blended  into  gasoline, 
that  butane  is  deemed  in  violation  of  the 
gasoline  sulfur  standards  in  §  80.195. 

§80.345    [Reserved] 

§  80.350  What  alternative  sulfur  standards, 
sampling  and  testing  requirements  apply  to 
importers  who  transport  gasoline  by  truck? 

Importers  who  import  gasoline  into 
the  United  States  by  truck,  as  an 
alternative  to  the  requirements  to 
sample  and  test  every  batch  of  gasoline 
under  §  80.330(a),  and  the  annual  sulfur 
average  and  per-gallon  cap  standards 
otherwise  applicable  to  importers  under 
§  80.195,  may  instead  comply  with  the 
following  requirements: 

(a)  Per-gallon  standard.  The  imported 
gasoline  must  meet  a  sulfur  standard  of 
30  ppm  on  a  per-gallon  basis. 

(b)  Terminal  testing.  The  terminal 
operator  must  demonstrate  the  gasoline 
does  not  exceed  30  ppm  sulfur  on  a  per- 
gallon  basis,  through  testing  of  the 
gasoline  contained  in  the  storage  tank 
from  which  the  trucks  used  to  transport 
gasoline  into  the  United  States  are 
loaded. 
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(1)  This  sampling  and  testing  must  be 
performed  after  each  receipt  of  gasoline 
into  the  storage  tank,  or  immediately 
before  each  transfer  of  gasoline  to  the 
importer's  truck. 

(2)  The  sampling  and  testing  musi  be 
performed  using  the  methods  specified 
in  §80.330. 

(3)  At  the  time  of  each  transfer  of 
gasoline  to  the  importer's  truck,  the 
importer  must  obtain  a  copy  of  the 
terminal  test  result  that  indicates  the 
sulfur  content  of  each  truck  load  of 
gasoline  that  is  imported  into  the  United 
States. 

(c)  Quality  assurance  program.  The 
importer  must  conduct  a  quality 
assurance  program,  as  specified  in  this 
paragraph,  for  each  truck  loading 
terminaJ. 

(1)  Quality  assurance  samples  must  be 
obtained  from  the  truck-loading 
terminal  and  tested  by  the  importer,  or 
by  an  independent  laboratory,  and  the 
terminal  operator  must  not  loiow  in 
advance  when  samples  are  to  be 
collected. 

(2)  The  sampling  and  testing  must  be 
performed  using  the  methods  specified 
in  §80.330. 

(3)  The  quality  assiuance  test  results 
for  sulfur  must  be  within  12  ppm  of  the 
terminal's  test  results. 

(4)  The  frequency  of  the  quality 
assiuance  sampling  and  testing  must  be 
at  least  one  sample  for  each  fifty  of  an 
importer's  trucks  that  are  loaded  at  a 
terminal,  or  one  sample  per  month, 
whichever  is  more  frequent. 

(d)  Instead  of  conducting  the  quality 
assiu-ance  program  specified  in 
paragraph  (c)  of  this  section  an  importer 
may  meet  the  quality  assurance  program 
requirement  if  the  sampling  and  testing 
requirements  of  paragraph  (b)  of  this 
section  are  conducted  by  an 
independent  laboratory  that  meets  the 
requirements  in  §80.65(f)(2)(iii). 

(e)  The  importer  must  treat  each  truck 
load  of  imported  gasoline  as  a  separate 
batch  for  purposes  of  assigning  batch 
nimibers  and  maintaining  records  under 
§  80.365,  and  reporting  imder  §  80.370. 

(f)  EPA  inspectors  or  auditors,  and 
auditors  conducting  attest  engagements 
imder  §  80.415,  must  be  given  full  and 
immediate  access  to  the  truck-loading 
terminal  and  any  laboratory  at  which 
samples  of  gasoline  collected  at  the 
tenninal  are  analyzed,  and  must  be 
allowed  to  conduct  inspections,  review 
records,  collect  gasoline  samples,  and 
perform  audits.  These  inspections  or 
audits  may  be  either  annoimced  or 
unannounced. 

(g)  This  section  does  not  apply  to 
Certified  Sulfur-FRGAS. 

(h)  If  any  of  the  reqiiirements  of  this 
section  are  not  met,  all  gasoline 


imported  by  the  truck  importer  during 
the  time  any  requirements  are  not  met 
is  deemed  in  violation  of  the  gasoline 
sulfur  average  and  per-gallon  cap 
standards  in  §  80.195.  In  addition,  the 
truck  importer  may  not  in  the  future  use 
the  sampling  and  testing  provisions  in 
this  section  in  lieu  of  the  provisions  in 
§80.330. 

§80.355    [Reserved] 

Recordkeeping  and  Reporting 
Requirements 

§  80.360    What  are  the  product  transfer 
document  requirements? 

(a)  On  each  occasion  that  any  person 
transfers  custody  of  or  title  to  S-RGAS. 
as  defined  in  §  80.210,  other  than  when 
S-RGAS  is  sold  or  dispensed  for  use  in 
motor  vehicles  at  a  retail  outlet  or 
wholesale  purchaser-consumer  facility, 
the  product  transfer  documents  must 
include  a  statement  identifying  the 
gasoline  as  S-RGAS  and  the  applicable 
downstream  cap  under  §  80.210(b). 

(b)  Except  for  transfers  to  truck 
carriers,  retailers  and  wholesale 
piuchaser-consumers,  product  codes 
may  be  used  to  convey  the  information 
required  by  this  section  if  such  codes 
are  clearly  imderstood  by  each 
transferee. 

§  80.365    What  records  must  be  kept? 

(a)  Records  that  must  be  kept. 
Beginning  January  1,  2004,  any  person 
who  sells,  offers  for  sale,  dispenses, 
distributes,  supplies,  offers  for  supply, 
stores,  or  transports  gasoline,  must  keep 
the  following  records: 

(1)  The  product  transfer  documents 
required  under  §§  80.106,  80.77  and 
80.360; 

(2)  For  any  sampling  and  testing  for 
sulfur  content  conducted: 

(i)  The  location,  date,  time  and  storage 
tank  or  truck  identification  for  each 
sample  collected; 

(ii)  The  name  and  title  of  the  person 
who  collected  the  sample  and  the 
person  who  performed  the  testing; 

(iii)  The  results  of  the  tests  for  sulfur 
content  and  the  test  volume;  and 

(3)  Reasonable  business  records 
documenting  the  actions  you  took  to 
stop  the  sale  or  distribution  of  any 
gasoline  found  not  to  be  in  compliance 
with  the  sulfur  standards  specified  in 
this  subpart,  and  the  actions  you  took  to 
identify  the  cause  of  any  noncompliance 
and  prevent  futiu-e  instances  of 
noncompliance. 

(b)  Additional  records  that  refiners 
and  importers  must  keep.  Beginning 
October  1,  2003,  or  January  1  of  the  first 
year  of  early  credit  generation  for 
refiners  and  importers  generating  credits 
under  §80.305,  refiners  and  importers 


must  keep  records  that  include  the 
following  information: 

(1)  The  volume  of  each  batch  of 
gasoline  produced  or  imported; 

(2)  For  credit  generation,  the 
information  required  by  paragraph  (a)(2) 
of  this  section  as  well  as  the  information 
required  under  §  80.305(a)(5)  and 

§  80.310(c); 

(3)  The  batch  number  assigned  to  each 
batch  of  gasoline  under  §  80.65(d)(3); 
however,  if  composite  samples  that 
represent  multiple  batches  of 
conventional  gasoline  for  anti-dumping 
purposes  are  used,  a  separate  batch 
number  must  be  assigned  to  each  batch 
for  purposes  of  this  subpart; 

(4)  Tne  date  of  production  or 
importation  of  each  batch  of  gasoline 
produced  or  imported; 

(5)  The  calculations  and  records  used 
in  making  the  calculations  to  determine 
compliance  with  the  appUcable  sulfur 
standard  on  average,  including 
compliance  with  the  debit  provision  of 
this  subpart  and  records  regarding  the 
generation,  use,  transfer,  and  banking  of 
credits  under  §§  80.195,  80.305,  80.310 
and  80.315;  and 

(6)  A  copy  of  all  reports  and  other 
documents  submitted  to  the  EPA 
pursuant  to  the  requirements  of  this 
subpart. 

(c)  Additional  records  importers  must 
keep.  Importers  must  maintain 
documentation  which  verifies  the 
source  of  each  batch  of  certified  Sulfur- 
FRGAS  and  non-certified  Sulftir-FRGAS 
imported. 

(d)  Length  of  time  records  must  be 
kept.  The  records  required  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
must  be  maintained  for  five  years  from 
the  date  they  were  created,  except  for 
the  following: 

(1)  For  any  person  who  generates 
credits,  and/or  uses  the  credits  so 
generated,  the  records  required  by 
paragraphs  (a),  (b)  and  (c)  of  this  section 
must  be  retained  for  five  years  from  the 
date  the  credits  were  used,  and  in  no 
case  must  the  records  be  retained  for 
more  than  ten  years  from  the  year  they 
were  generated. 

(2)  In  the  case  of  credits  that  were 
transferred  between  two  parties,  both 
parties  must  retain  records  of  those 
credits  for  ten  years  from  the  date  the 
credits  were  generated. 

(e)  Make  records  available  to  EPA. 
The  records  required  in  paragraphs  (a), 
(b)  and  (c)  of  this  section  must  be  made 
available  to  the  Administrator  or  the 
Administrator's  authorized 
representative  upon  request. 

S  80.370    What  are  t»>e  annual  reporting 
requirements? 

Beginning  with  the  2004  averaging 
period,  or  the  first  year  of  credit 
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genera  ion  for  refiners  and  importers 
genera  ing  early  credits  under  §  80.305, 
and  CO  ntinuing  for  each  averaging 
period  thereafter,  refiners  and  importers 
must  sibmit  to  the  Administrator  a 
report  that  contains  the  information 
required  in  this  section  and  such  other 
inform  ation  as  EPA  may  require.  A 
refiner  s  annual  reports  for  2004  and 
2005  must  include  the  refiner's  RFG  and 
convei  itional  gasoline  production  for  all 
refineries  during  the  averaging  period. 
Beginriing  in  2006  and  thereafter,  a 
refiner  must  submit  a  separate  aimual 
report  "or  each  refinery  that  produced 
gasolii  e  during  the  averaging  period. 
An  im]  )orter  must  submit  a  report  for  all 
of  the  tasoline  imported  during  the 
averagmg  period  no  later  than  the  last 
day  of  February  following  the  previous 
year's  i  iveraging  period. 

(a)  Ii  iformation  required  in  a  refiner's 
report.  For  refiners,  the  annual  sulfur 
averag  ng  report  must  include  the 
follow  ng  information: 

(1)  T  he  EPA  refiner  and  refinery 
facilitj  registration  numbers; 

(2)  "The  total  gallons  of  gasoline 
(winte  reformulated,  summer 
reformulated,  and  conventional) 
produ(  ed  at  the  refinery  or  aggregation 
of  refineries; 

(3)  The  annual  average  sulfur  content 
of  the  I  ;asoline  (winter  reformulated, 
summ(  ir  reformulated,  and 

convei  itional)  produced  at  the  refinery, 
or  aggiegation  of  refineries,  in  parts  per 
millioi  i; 

(4)  F  or  each  batch  of  gasoline 
produ(  ed  during  the  averaging  period: 

(i)  T  le  batch  number  assigned  under 
§80.6;  (d)(3);  however,  if  composite 
samples  that  represent  multiple  batches 
of  conventional  gasoline  are  tested  for 
convei  itional  gasoline,  a  separate  batch 
number  must  be  assigned  to  each  batch, 
using  I  he  batch  numbering  procediu-es 
specified  in  §  80.65(d)(3); 

(ii)  1  he  date  the  batch  was  produced; 

(iii)  The  volume  of  the  batch; 

(iv) '  'he  sulfur  content  of  the  batch  as 
detera  ined  under  §  80.330; 

(v)  1  he  information  on  individual 
batche  s  submitted  to  EPA  under 
§80.7!  (a)(2)  and  80.105(a)(5)  satisfies 
the  rec  uirements  of  this  paragraph  (a)(4) 
unlessi  compositing  of  samples  is  used 
for  ant  i-dumping  rule  batch  reporting 
under  §  80.105(a)(5); 

(5)  A  refiner's  annual  report  for  2004 
and  20O5  must  include  the  refiner's 
winteD  reformulated  RFG,  summer  RFG, 
and  cc  nventional  gasoline  for  all 
refinei  ies  diuing  the  averaging  period; 

(6)  I  eginning  in  2006  and  thereafter, 
a  refin  er  must  submit  a  separate  annual 
report  for  each  of  its  refineries  that 
produ  :ed  gasoline  during  the  averaging 
perioc . 


(b)  Information  required  in  an 
importer's  report.  An  importer  must 
submit  a  report  for  all  the  gasoline  it 
imported  during  the  averaging  period. 
The  report  must  include  the  following 
information: 

(1)  The  EPA  importer  registration 
number; 

(2)  The  total  gallons  of  gasoline 
(reformulated  and  conventional) 
imported  during  the  averaging  period, 
excluding  certified  Sulfur-FRGAS; 

(3)  The  aimual  average  sulfur  content 
of  the  gasoline  (reformulated  and 
conventional)  imported  during  the 
averaging  period,  excluding  certified 
Sulfur-FRGAS,  in  parts  per  million; 

(4)  For  gasoline  imported  during  the 
averaging  period  from  any  small  foreign 
refiner  who  has  an  EPA  approved 
individual  baseline  under  the  small 
refiner  provisions  at  §  80.410,  include 
the  following  information: 

(i)  The  EPA  refiner  and  refinery 
registration  numbers  of  each  such  small 
foreign  refiner  and  refinery  facility;  and 

(ii)  The  total  gallons  of  certified 
Sulfur-FRGAS  and  non-certified  Sulfur- 
FRGAS  imported  from  each  such  small 
foreign  refiner; 

(5)  The  batch  information  required  in 
paragraph  (a)(4)  of  this  section. 

(c)  Sulfur  credit  program  activity. 
Refiners  and  importers  who  generate, 
bank,  transfer,  or  use  sulfur  credits  must 
submit  to  EPA  an  annual  report  in 
accordance  with  the  provisions  of 
§80.320. 

(d)  The  report  must  state  the  debit  for 
the  current  year,  as  applicable,  and 
credits  applied  to  the  previous 
compliance  year's  debit,  as  applicable. 

(e)  Report  submission.  Each  annual 
report  required  under  this  section  must 
be: 

(1)  Signed  and  certified  as  meeting  all 
of  the  applicable  requirements  of  this 
subpart  H  by  the  owner  or  a  responsible 
corporate  officer  of  the  refiner  or 
importer;  and 

(2)  Submitted  to  EPA  no  later  than  the 
last  day  of  February  for  the  prior 
calendar  year  averaging  period. 

(f)  Attest  reports.  Attest  reports  for 
refiner  and  importer  attest  engagements 
must  be  submitted  to  the  Administrator 
by  May  30  of  each  year  imder  §  80.415. 

Exemptions 

§  80.375    What  requirements  apply  to 
California  gasoline? 

(a)  Definition.  For  piuposes  of  this 
subpart,  California  gasoline  is  defined 
under  §  80.81(a)(2). 

(b)  California  gasoline  exemptions. 
California  gasoline  is  exempt  hom  all 
requirements  of  this  subpart  with  the 
exception  of  the  segregation 


requirement  described  in  paragraph  (c) 
of  this  section  and  the  product  transfer 
document  requirements  described  in 
paragraph  (d)  of  this  section. 

(c)  Segregation  requirement. 
California  gasoline  produced  at  a 
refinery  located  outside  of  the  state  of 
California  must  be  kept  segregated  from 
all  gasoline  that  is  not  California 
gasoline  at  all  points  in  the  distribution 
system. 

(d)  Product  transfer  documents.  For 
California  gasoline  produced  at  a 
refinery  located  outside  the  state  of 
California,  the  transferors  and 
transferees  must  comply  with  the 
product  transfer  document  requirements 
in  §  80.81(g). 

(e)  Use  of  California  test  methods  and 
off  site  sampling  procedures.  Any 
refiner  of  gasoline  produced  in 
California  or  importer  of  gasoline 
imported  into  California  whose  gasoline 
is  used  outside  of  California  may: 

(1)  Use  the  sampling  and  testing 
methods  approved  in  Title  13  of  the 
California  Code  of  Regulations,  as 
permitted  under  §  80.81(h)(1)  as  an 
alternative  to  the  sampling  and  testing 
methods  required  by  §  80.330;  and 

(2)  Determine  the  sulfur  content  of 
gasoline  at  off  site  tankage  as  permitted 
in  §  80.81(h)(2). 

§  80.380    What  are  the  requirements  for 
obtaining  an  exemption  for  gasoline  used 
for  research,  development  or  testing 
purposes? 

(a)  FIS-D  application.  Any  person  may 
request  an  exemption  from  the 
provisions  of  this  subpart  for  gasoline 
used  for  research,  development  or 
testing  ("R&D")  purposes  by  submitting 
an  application  that  includes  all  the 
information  listed  in  paragraph  (c)  of 
this  section  to: 

Director  (6406J),  Fuels  and  Energy 
Division,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  DC  20460;  and 

Director  (2242A),  Air  Enforcement 
Division,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 

(b)  Criteria  for  an  R&D  exemption.  For 
an  R&D  exemption  to  be  granted,  the 
proposed  test  program  must: 

(1)  Have  a  purpose  that  constitutes  an 
appropriate  basis  for  exemption; 

(2)  Necessitate  the  granting  of  an 
exemption; 

(3)  Be  reasonable  in  scope;  and 

(4)  Have  a  degree  of  control  consistent 
with  the  purpose  of  the  program  and 
EPA's  monitoring  requirements. 

(c)  Information  required  to  be 
submitted.  To  demonstrate  each  of  the 
four  elements  in  paragraphs  (b)(1) 
through  (4)  of  this  section,  the 
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application  required  under  paragraph 
(a)  of  this  section  must  include  the 
following  information: 

(1)  A  concise  statement  of  the  purpose 
of  the  program  demonstrating  that  the 
program  has  em  appropriate  R&D 
purpose. 

(2)  An  explanation  of  why  the  stated 
purpose  of  the  program  carmot  be 
achieved  in  a  practicable  manner 
without  performing  one  or  more  of  the 
prohibited  acts  under  §  80.385. 

(3)  To  demonstrate  the  reasonableness 
of  the  scope  of  the  program: 

(i)  An  estimate  of  the  program's 
duration; 

(ii)  An  estimate  of  the  maximum 
number  of  vehicles  or  engines  involved 
in  the  program; 

(iii)  The  time  or  mileage  duration  of 
the  program; 

(iv)  The  range  of  sulfur  content  of  the 
gasoline  expected  to  be  used  in  the 
program,  in  ppm;  and 

(v)  The  quantity  of  gasoline  which 
exceeds  the  applicable  sulfur  standard 
that  is  expected  to  be  used  in  the 
program. 

(4)  With  regard  to  control,  a 
demonstration  that  the  program  affords 
EPA  a  monitoring  capability,  including 
at  a  minimum: 

(i)  The  technical  nature  of  the 
program; 

(ii)  The  site{s)  of  the  progrcmi 
(including  street  address,  city,  county. 
State,  and  zip  code); 

(iii)  The  manner  in  which  information 
on  vehicles  and  engines  used  in  the 
program  will  be  recorded  and  made 
available  to  the  Administrator; 

(iv)  The  manner  in  which  results  of 
the  program  will  be  recorded  and  made 
available  to  the  Administrator; 

(v)  The  manner  in  which  information 
on  the  gasoline  used  in  the  program 
(including  quantity,  sulfur  content, 
name,  address,  telephone  number  and 
contact  person  of  the  supplier,  and  the 
date  received  from  the  supplier),  will  be 
recorded  and  made  available  to  the 
Administrator; 

(vi)  The  manner  in  which  distribution 
pumps  will  be  labeled  to  insure  proper 
use  of  the  gasoline; 

(vii)  The  name,  address,  telephone 
number  and  title  of  the  person(s)  in  the 
organization  requesting  an  exemption 
from  whom  further  information  on  the 
application  may  be  obtained;  and 

(viii)  The  name,  address,  telephone 
number  and  title  of  the  person(s)  in  the 
organization  requesting  an  exemption 
who  is  responsible  for  recording  and 
making  available  the  information 
specified  in  paragraphs  (b)(4)(iii),  (iv) 
and  (v)  of  this  section,  and  the  location 
in  which  such  information  will  be 
maintained. 
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(d)  Additional  requirements.  (1)  The 
product  transfer  documents  associated 
with  R&D  gasoline  must  identify  the 
gasoline  as  such,  and  must  state  that  the 
gasoline  is  to  be  used  only  for  research, 
development,  or  testing  purposes. 

(2)  The  R&D  gasoline  must  be  kept 
segregated  from  non-exempt  gasoline  at 
all  points  in  distribution  of  the  gasoline. 

(3)  The  R&D  gasoline  must  not  be 
sold,  distributed,  offered  for  sale  or 
distribution,  dispensed,  supplied, 
offered  for  supply,  transported  to  or 
firom,  or  stored  by  a  gasoline  retail 
outlet,  or  by  a  wholesale  purchaser- 
consumer  facility,  unless  the  wholesale 
piuchaser-consumer  facility  is 
associated  with  the  R&D  program  that 
uses  the  gasoline. 

(e)  Memorandum  of  exemption.  The 
Administrator  will  grant  an  R&D 
exemption  upon  a  demonstration  that 
the  requirements  of  this  section  have 
been  met.  The  R&D  exemption  will  be 
granted  in  the  form  of  a  memorandum 
of  exemption  signed  by  the  applicant 
and  the  Administrator  (or  delegate), 
which  will  include  such  terms  and 
conditions  as  the  Administrator 
determines  necessary  to  monitor  the 
exemption  and  to  carry  out  the  purposes 
of  this  section.  Any  violation  of  such  a 
term  or  condition  of  the  exemption  or 
any  requirement  imder  this  section  will 
cause  the  exemption  to  be  void  ab  initio. 

Violation  Provisions 

§  80.385    What  acts  are  prohibited  under 
the  gasoline  sulfur  program? 

No  person  may: 

(a)  Produce  or  import  gasoline  that 
does  not  comply  with  the  applicable 
sulfur  average  standards  at  §  80.195  or 
§80.240. 

(b)  Produce,  import,  sell,  offer  for  sale, 
dispense,  supply,  offer  for  supply,  store 
or  transport  gasoline  that  does  not 
comply  with  the  applicable  sulfur  cap 
standards  at  §  80.195,  §  80.210  or 
§80.240. 

(c)  Cause  another  person  to  commit  an 
act  in  violation  of  paragraph  (b)  of  this 
section. 

(d)  Cause  gasoline  that  does  not 
comply  with  an  applicable  refiner/ 
importer  or  downstream  cap  standard 
under  §  80.195,  §  80.210  or  §  80.240  to 
be  in  the  gasoline  distribution  system. 

§  80.390    What  evidence  may  be  used  to 
determine  compliance  with  the  prohibitions 
and  requirements  of  this  subpart  and 
liability  for  violations  of  this  subpart? 

(a)  Compliance  with  the  sulfur 
standards  of  this  subpart  must  be 
determined  based  on  the  sulfur  level  of 
the  gasoline,  measured  using  the 
methodologies  specified  in  §  80.330. 
Any  evidence  or  information,  including 


the  exclusive  use  of  such  evidence  or 
information,  may  be  used  to  establish 
the  sulfur  level  of  gasoline  if  the 
evidence  or  information  is  relevant  to 
whether  the  sulfur  level  of  gasoline 
would  have  been  in  compliance  with 
the  standards  if  the  appropriate 
sampling  and  testing  methodology  had 
been  correctly  performed.  Such 
evidence  may  be  obtained  from  any 
source  or  location  and  may  include,  but 
is  not  limited  to,  test  results  using 
methods  other  than  those  specified  in 
§  80.330,  business  records,  and 
commercial  documents. 

(b)  Determination  of  compliance  with 
the  requirements  of  this  subpart  other 
than  the  sulfur  standards,  and 
determination  of  liability  for  any 
violation  of  this  subpart,  are  based  on 
probative  evidence  or  information 
obtained  from  any  source  or  location. 
Such  evidence  may  include,  but  is  not 
limited  to,  business  records  and 
commercial  documents. 

§  80.395    Who  is  liable  for  violations  under 
the  gasoline  sulfur  program? 

(a)  Persons  liable  for  violations  of 
prohibited  acts.  (1)  Any  refiner  or 
importer  who  violates  §  80.385(a)  is 
liable  for  the  violation. 

(2)  Any  refiner,  importer,  distributor, 
reseller,  carrier,  retailer  or  wholesale 
purchaser-consumer  who  owned, 
leased,  operated,  controlled  or 
supervised  a  facility  where  a  violation 
of  §  80.385(b)  occurred,  is  deemed  in 
violation  of  §  80.385(b). 

(3)  Any  refiner,  importer,  distributor, 
reseller,  retailer,  or  wholesale 
purchaser-consumer  who  produced, 
imported,  sold,  offered  for  sale, 
dispensed,  supplied,  offered  for  supply, 
stored,  transported,  or  caused  the 
transportation  or  storage  of  gasoline  that 
is  the  subject  of  a  violation  of 

§  80.385(b),  is  deemed  in  violation  of 
§  80.385(c). 

(4)  Any  refiner  or  importer  whose 
corporate,  trade,  or  brand  name,  or 
whose  marketing  subsidiary's  corporate, 
trade,  or  brand  name  appeared  at  a 
facility  where  a  violation  of  §  80.385(b) 
occurred,  is  deemed  in  violation  of 

§  80.385(b). 

(5)  Any  carrier  who  dispensed, 
supplied,  stored,  or  transported  gasoline 
which  is  the  subject  of  a  violation  of 

§  80.385(b),  is  deemed  in  violation  of 
§  80.385(c)  provided  that  EPA 
demonstrates,  by  reasonably  specific 
showing  by  direct  or  circumstantial 
evidence,  that  any  such  carrier  caused 
the  violation. 

(6)  Any  refiner,  importer,  distributor, 
reseller,  or  carrier  who  owned,  leased, 
operated,  controlled  or  supervised  a 
facility  from  which  gasoline  that  does 
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What  defenses  apply  to  persons 
liable  for  a  violation  of  a  prohibited 


§80.40(] 
deeme<l 
act? 

(a)  A  ly  person  deemed  liable  for  a 
violatic  n  of  a  prohibition  under 
§  80.39  }(a).  will  not  be  deemed  in 
violatic  n  if  the  person  demonstrates: 

(1)  T  lat  the  violation  was  not  caused 
by  the  )erson  or  the  person's  employee 
or  agen  t;  and 

(2)  T  lat  the  person  conducted  a 
quality  assurance  sampling  and  testing 
prograii.  as  described  in  paragraph  (d) 
of  this  ;  tection.  A  carrier  may  rely  on  the 
quality  assurance  program  carried  out 
by  anol  her  party,  including  the  party 
who  ovrns  the  gasoline  in  question, 
provided  that  the  quality  assurance 
prograi  i  is  carried  out  properly. 
Retaile  s  and  wholesale  purchaser- 
consumers  are  not  required  to  conduct 
quality  assurance  programs. 

(b)  Ir  the  case  of  a  violation  found  at 
a  facili  y  operating  under  the  corporate, 
trade  o  ■  brand  name  of  a  refiner  or 
importer,  or  a  refiner's  or  importer's 
market  ng  subsidiary,  the  refiner  or 
importi  >r  must  show,  in  addition  to  the 
defense '  elements  required  by  paragraph 
(a)  of  tl  lis  section,  that  the  violation  was 
caused  by: 

(1)  A  n  act  in  violation  of  law  (other 
than  th  b  Clean  Air  Act  or  this  Part  80). 
or  an  a  :t  of  sabotage  or  vandalism; 

(2)  T  le  action  of  any  refiner,  importer, 
retailer ,  distributor,  reseller,  carrier, 
retailer  or  wholesale  purchaser- 
consur  ler  in  violation  of  a  contractual 
agreem  ent  between  the  branded  refiner 
or  imp^  )rter  and  the  person  designed  to 
preven ;  such  action,  and  despite 
period  c  sampling  and  testing  by  the 
brande  d  refiner  or  importer  to  ensure 
compliance  with  such  contractual 
obligat  on;  or 

(3)  T  le  action  of  any  carrier  or  other 
distrib  itor  not  subject  to  a  contract  with 


the  refiner  or  importer,  but  engaged  for 
transportation  of  gasoline,  despite 
speciJRcations  or  inspections  of 
procedures  and  equipment  which  are 
reasonably  calculated  to  prevent  such 
action. 

(c)  Under  paragraph  (a)  of  this  section, 
for  any  person  to  show  that  the  violation 
was  not  caused  by  it,  or  under 
paragraph  (b)  of  this  section,  to  show 
that  the  violation  was  caused  by  any  of 
the  specified  actions,  the  person  must 
demonstrate  by  reasonably  specific 
showing,  by  direct  or  circumstantial 
evidence,  that  the  violation  was  caused 
or  must  have  been  caused  by  another 
person  and  that  the  person  asserting  the 
defense  did  not  contribute  to  that  other 
person's  causation. 

(d)  Quality  assurance  program.  To 
demonstrate  an  acceptable  quality 
assurance  program  under  paragraph 
(a)(2)  of  this  section,  a  person  must 
present  evidence  of  the  following: 

(1)  A  periodic  sampling  and  testing 
program  to  ensure  the  gasoline  the 
person  sold,  dispensed,  supplied, 
stored,  or  transported,  meets  the 
applicable  sulfur  standard; 

(2)  On  each  occasion  when  gasoline  is 
found  not  in  compliance  with  the 
applicable  sulfur  standard: 

fi)  The  person  immediately  ceases 
selling,  offering  for  sale,  dispensing, 
supplying,  offering  for  supply,  storing  or 
transporting  the  non-complying 
product;  and 

(ii)  The  person  promptly  remedies  the 
violation  and  the  factors  that  caused  the 
violation  (for  example,  by  removing  the 
non-complying  product  from  the 
distribution  system  until  the  applicable 
standard  is  achieved  and  taking  steps  to 
prevent  future  violations  of  a  similar 
nature  from  occiuring);  and 

(3)  Any  carrier  who  transports 
gasoline  in  a  tank  truck,  the  quality 
assiurance  program  required  under  this 
paragraph  (d)  of  this  section  is  not 
required  to  include  periodic  sampling 
and  testing  of  gasoline  in  the  tank  truck, 
but  instead  of  such  sampling  and 
testing,  the  carrier  must  present 
evidence  of  an  oversight  program 
relating  to  the  transport  or  storage  of 
gasoline  by  tank  truck,  such  as 
appropriate  guidance  to  drivers 
regarding  compliance  with  the 
applicable  sulfur  standard  and  product 
transfer  document  requirements,  and 
the  periodic  review  of  records  received 
in  the  ordinary  course  of  business 
concerning  gasoline  quality  and 
delivery. 

§  80.405    What  Penalties  Am  I  Subject  To? 

(a)  Any  person  liable  for  a  violation 
under  §  80.395,  is  subject  to  a  civil 
penalty  of  not  more  than  $27,500  for 


every  day  of  each  such  violation  and  the 
amount  of  economic  benefit  or  savings 
resulting  from  each  violation. 

(b)  Any  person  liable  under 
§  80.395(a)  for  a  violation  of  the 
applicable  sulfur  average  standard  or 
causing  another  party  to  violate  that 
standard  during  any  averaging  period,  is 
subject  to  a  separate  day  of  violation  for 
each  and  every  day  in  the  averaging 
period.  Any  person  liable  under 
§  80.395(b)  for  a  failure  to  fulfill  any 
credit  creation  or  transfer  requirement, 
is  subject  to  a  separate  day  of  violation 
for  each  and  every  day  in  the  averaging 
period. 

(c)(1)  Any  person  liable  under 
§  80.395(a)  for  causing  gasoline  that  - 
does  not  comply  with  an  applicable 
refiner/importer  or  downstream  sulfur 
cap  standard  to  be  in  the  gasoline 
distribution  system  in  violation  of 
§  80.385(d),  is  subject  to  a  separate  day 
of  violation  for  each  and  every  day  that 
the  non-complying  gasoline  remains  any 
place  in  the  gasoline  distribution 
system. 

(2)  For  purposes  of  paragraph  (c)  of 
this  section,  the  length  of  time  the 
gasoline  in  question  remained  in  the 
gasoline  distribution  system  is  deemed 
to  be  twenty-five  days,  unless  a  person 
subject  to  liability  or  EPA  demonstrates 
by  reasonably  specific  showings,  by 
direct  or  circumstantial  evidence,  that 
the  non-complying  gasoline  remained  in 
the  gasoline  distribution  system  for 
fewer  than  or  more  than  twenty-five 
days. 

(d)  Any  person  liable  under 
§  80.39503)  for  failure  to  meet,  or 
causing  a  failure  to  meet,  a  requirement 
of  this  subpart  is  liable  for  a  separate 
day  of  violation  for  each  and  every  day 
such  requirement  remains  unfulfilled. 

Provisions  for  Foreign  Refiners  With 
Individual  Sulfur  Baselines 

§  80.41 0    What  are  the  additional 
requirements  for  gasoline  produced  at 
foreign  refineries  having  individual  small 
refiner  sulfur  baselines? 

(a)  Definitions.  (1)  A  foreign  refinery 
is  a  refinery  that  is  located  outside  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (collectively  referred  to  in  this 
section  as  "the  United  States"). 

(2)  A  foreign  refiner  is  a  person  who 
meets  the  definition  of  refiner  uinder 

§  80.2(i)  for  foreign  refinery.- 

(3)  A  small  foreign  refiner  is  a  refiner 
that  meets  the  definition  of  a  small 
refiner  under  §  80.225. 

(4)  "Sulfur-FRGAS"  means  gasoline 
produced  at  a  foreign  refinery  that  has 
been  assigned  an  individual  refinery 
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sulfur  baseline  and  that  is  imported  into 
the  United  States. 

(5)  "Non-Sulfur-FRGAS"  means 
gasoline  that  is  produced  at  a  foreign 
refinery  that  has  not  been  assigned  an 
individual  refinery  sulfur  baseline, 
gasoline  produced  at  a  foreign  refinery 
with  an  individual  refinery  sulfur 
baseline  that  is  not  imported  into  the 
United  States,  and  gasoline  produced  at 
a  foreign  refinery  with  an  individual 
sulfur  baseline  diu-ing  a  year  when  the 
foreign  refiner  has  opted  to  not 
participate  in  the  Sulfur-FRGAS 
program  under  paragraph  (c)(3)  of  this 
section. 

(6)  "Certified  Sulfur-FRGAS"  means 
Sulfur-FRGAS  the  foreign  refiner 
intends  to  include  in  the  foreign 
refinery's  sulfur  compliance 
calculations  under  §  80.205,  and  does 
include  in  these  compliance 
calculations  when  reported  to  EPA. 

(7)  "Non-Certified  Sulfur-FRGAS" 
means  Sulfur-FRGAS  that  is  not 
Certified  Sulfur-FRGAS. 

(b)  Baseline  establishment.  Any 
foreign  refiner  that  meets  the  definition 
of  small  under  §  80.225,  may  submit  to 
a  petition  to  the  Administrator  for  an 
individual  refinery  sulfur  baseline, 
under  §  80.235  by  June  1,  2002. 

(1)  The  baseline  for  a  foreign  refinery 
must  reflect  only  the  volume  and 
properties  of  gasoline  produced  in  1997 
and  1998  that  was  imported  into  the 
United  States. 

(2)  In  making  determinations  for 
foreign  refinery  baselines  EPA  will 
consider  all  information  supplied  by  a 
foreign  refiner,  and  in  addition  may  rely 
on  any  and  all  appropriate  assiunptions 
necessary  to  make  such  a  determination. 

(3)  Where  a  foreign  refiner  submits  a 
petition  that  is  incomplete  or 
inadequate  to  establish  an  acciu-ate 
baseline,  and  the  refiner  fails  to  cure 
this  defect  after  a  request  for  more 
information,  then  EPA  will  not  assign 
an  individual  refinery  sulfur  baseline. 

(c)  General  requirements  for  foreign 
refiners  with  individual  refinery  sulfur 
baselines.  A  foreign  refiner  of  a  refiinery 
that  has  been  assigned  an  individual 
sulfur  baseline  under  paragraph  fb)  of 
this  section  must  designate  all  gasohne 
produced  at  the  foreign  refinery  that  is 
exported  to  the  United  States  as  either 
Certified  Sulfur-FRGAS  or  as  Non- 
Certified  Sulfur-FRGAS.  except  as 
provided  in  paragraph  (c)(3)  of  this 
section. 

(1)  In  the  case  of  Certified  Sulfur- 
FRGAS,  the  foreign  refiner  must  meet 
all  requirements  that  apply  to  refiners 
under  this  subpart. 

(2)  In  the  case  of  Non-Certified  Sulfur- 
FRGAS,  the  foreign  refiner  must  meet 
all  the  following  requirements: 


(i)  The  designation  requirements  in 
this  section. 

(ii)  The  recordkeeping  requirements 
in  §§80.360  and  80.365. 

(iii)  The  reporting  requirements  in 
§  80.370  and  this  section. 

(iv)  The  product  transfer  dociunent 
requirements  in  this  section. 

(v)  The  prohibitions  in  this  section 
and  §80.385. 

(vi)  The  independent  audit 
requirements  in  §  80.415  and  paragraph 
(h)  of  this  section. 

(3)(i)  Any  foreign  refiner  that  has  been 
assigned  an  individual  sulfur  baseline 
for  a  foreign  refinery  under  paragraph 
(b)  of  this  section  may  elect  to  classify 
no  gasoline  imported  into  the  United 
States  as  Sulfur-FRGAS,  provided  the 
foreign  refiner  notifies  EPA  of  the 
election  no  later  than  November  1  of  the 
prior  calendar  year. 

(ii)  An  election  under  paragraph 
(c)(3){i)  of  this  section  must: 

(A)  Be  for  an  entire  calendar  year 
averaging  period  and  apply  to  all 
gasoline  produced  during  the  calendar 
year  at  the  foreign  refinery  that  is  used 
in  the  United  States;  and 

(B)  Remain  in  effect  for  each 
succeeding  calendar  year  averaging 
period,  unless  and  until  the  foreign 
refiner  notifies  EPA  of  a  termination  of 
the  election.  The  change  in  election 
takes  effect  at  the  beginning  of  the  next 
calendar  year. 

(d)  Designation,  product  transfer 
documents,  and  foreign  refiner 
certification.  (1)  Any  foreign  refiner  of  a 
foreign  refinery  that  has  been  assigned 
an  individual  sulfur  baseline  must 
designate  each  batch  of  Sulfur-FRGAS 
as  such  at  the  time  the  gasoline  is 
produced,  unless  the  refiner  has  elected 
to  classify  no  gasoline  exported  to  the 
United  States  as  Sulfur-FRGAS  under 
paragraph  (c)(3)(i)  of  this  section. 

(2)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
Sulfur-FRGAS  prior  to  its  being 
imported  into  the  United  States,  they 
must  include  the  following  information 
as  part  of  the  product  transfer  document 
information  in  this  section: 

(i)  Identification  of  the  gasoline  as 
Certified  Sulfur-FRGAS  or  as  Non- 
Certified  Sulfur-FRGAS;  and 

(ii)  The  name  and  EPA  refinery 
registration  niunber  of  the  refinery 
where  the  Sulfur-FRGAS  was  produced. 

(3)  On  each  occasion  when  Sulfur- 
FRGAS  is  loaded  onto  a  vessel  or  other 
transportation  mode  for  transport  to  the 
United  States,  the  foreign  refiner  must 
prepare  a  certification  for  each  batch  of 
the  Sulfur-FRGAS  that  meets  the 
following  requirements: 

(i)  The  certification  must  include  the 
report  of  the  independent  third  party 


under  paragraph  (f)  of  this  section,  and 
the  following  additional  information: 

(A)  The  name  and  EPA  registration 
number  of  the  refinery  that  produced 
the  Sulfur-FRGAS; 

(B)  The  identification  of  the  gasoline 
as  Certified  Sulfur-FRGAS  or  Non- 
Certified  Sulfur-FRGAS.  and  for 
Certified  Sulfur-FRGAS  the  information 
required  by  §  80.360; 

(C)  The  volume  of  Sulfur-FRGAS 
being  transported,  in  gallons; 

(D)  A  declaration  that  the  Sulfur- 
FRGAS  is  being  included  in  the 
compliance  baseline  calculations  under 
§  80.250  for  the  refinery  that  produced 
the  Sulhir-FRGAS;  and 

(E)  In  the  case  of  Certified  Sulfur- 
FRGAS: 

(1)  The  sulfur  content  as  determined 
under  paragraph  (f)  of  this  section;  and 

(2)  A  declaration  that  the  Sulfur- 
FRGAS  is  being  included  in  the 
compliance  calculaticms  under  §  80.205 
for  the  refinery  that  produced  the 
Sulfur-FRGAS. 

(ii)  The  certification  must  be  made 
part  of  the  product  transfer  documents 
for  the  Sulfur-FRGAS. 

(e)  Transfers  of  Sulfur-FRGAS  to  non- 
United  States  markets.  The  foreign 
refiner  is  responsible  to  ensure  that  all 
gasoline  classified  as  Sulfur-FRGAS  is 
imported  into  the  United  States.  A 
foreign  refiner  may  remove  the  Sulfur- 
FRGAS  classification,  and  the  gasohne 
need  not  be  imported  into  the  United 
States,  but  only  if: 

(l)(i)  The  foreign  refiner  excludes: 

(A)  The  volume  of  gasoline  fi'om  the 
refinery's  compliance  baseline 
calculations  under  §  80.250;  and 

(B)  In  the  case  of  Certified  Sulfur- 
FRGAS,  the  volume  and  sulfur  content 
of  the  gasoline  from  the  compliance 
calculations  under  §  80.205; 

(ii)  The  exclusions  under  paragraph 
(e)(l)(i)  of  this  section  must  be  on  the 
basis  of  the  parameter  and  voliunes 
determined  under  paragraph  (f)  of  this 
section;  and 

(2)  The  foreign  refiner  obtains 
sufficient  evidence  in  the  form  of 
dociunentation  that  the  gasoline  was  not 
imported  into  the  United  States. 

(f)  Load  port  independent  sampling, 
testing  and  refinery  identification.  (1) 
On  each  occasion  Sulfur-FRGAS  is 
loaded  onto  a  vessel  for  transport  to  the 
United  States  a  foreign  refiner  must 
have  an  independent  third  party: 

(i)  Inspect  the  vessel  prior  to  loading 
and  determine  the  voliune  of  any  tank 
bottoms; 

(ii)  Determine  the  volume  of  Sulfur- 
FRGAS  loaded  onto  the  vessel 
(exclusive  of  any  tank  bottoms  present 
before  vessel  loading); 
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(iii)  Obtain  the  EPA-assigned 
registra  lion  number  of  the  foreign 
refiner '; 

(iv)  i  letermine  the  name  and  country 
of  registration  of  the  vessel  used  to 
transpc  rt  the  Sulfur- FRGAS  to  the 
United  States;  and 

(v)  D  itermine  the  date  and  time  the 
vessel  departs  the  port  serving  the 
foreign  refinery. 

(2)  Oa  each  occasion  Certified  Sulfur- 
FRGAS  is  loaded  onto  a  vessel  for 
transpc  rt  to  the  United  States  a  foreign 
refiner  must  have  an  independent  third 
party: 

(i)  Cc  llecf  a  representative  sample  of 
the  Cer  ified  Sulfur-FRGAS  from  each 
vessel  ( ompartment  subsequent  to 
loading  on  the  vessel  and  prior  to 
depart!  re  of  the  vessel  from  the  port 
serving  the  foreign  refinery; 

(ii)  Pfepare  a  volume-weighted  vessel 
composite  sample  from  the 
compaitment  samples,  and  determine 
the  vail  le  for  sulfur  using  the 
methodology  specified  in  §  80.330  by: 

(A)  The  tnird  party  analyzing  the 
samplej  or 

(B)  The  third  party  observing  the 
foreigiilrefiner  analyze  the  sample; 

(iii)  Review  original  documents  that 
reflect  fiovement  and  storage  of  the 
certified  Sulfur-FRGAS  from  the 
refinery  to  the  load  port,  and  from  this 
reviewpetermine: 

(A)  Tne  refinery  at  which  the  Sulfur- 
FRGASjwas  produced;  and 

(B)  That  the  Sulhir-FRGAS  remained 
segrega  ed  from: 

(1)  U  )n-Sulfur-FRGAS  and  Non- 
Certifie  i  Sulfur-FRGAS;  and 

(2)  Oiher  Certified  Sulfur-FRGAS 
produced  at  a  different  refinery. 

(3)  Tie  independent  third  party  must 
submit  1  report: 

(i)  To  the  foreign  refiner  containing 
the  infc  rmation  required  under 
paragra  3hs  (f)(1)  and  (2)  of  this  section, 
to  accoi  apany  the  product  transfer 
docum(  nts  for  the  vessel;  and 

(ii)  Ti»  the  Administrator  containing 
the  info  rmation  required  under 
paragra  jhs  (f)(1)  and  (2)  of  this  section, 
within  hirty  days  following  the  date  of 
the  ind(  (pendent  third  party's 
inspect  on.  This  report  must  include  a 
descrip  ion  of  the  method  used  to 
determi  ne  the  identity  of  the  refinery  at 
which  t  le  gasoline  was  produced, 
assuran  ce  that  the  gasoline  remained 
segrega  ed  as  specified  in  paragraph 
(n)(l)  o  this  section,  and  a  description 
of  the  g  isoline's  movement  and  storage 
between  production  at  the  source 
refinerv  and  vessel  loading. 

(4)  Tlie  independent  third  party  must: 
(i)  Be  approved  in  advance  by  EPA, 

based  o  a  a  demonstration  of  ability  to 
perforir  the  procedures  required  in  this 
paragra  ah  (f); 


(ii)  Be  independent  under  the  criteria 
specified  in  §  80.65(f)(2)(iii);  and 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (i) 
of  this  section  with  regard  to  activities, 
facilities  and  documents  relevant  to 
compliance  with  the  requirements  of 
this  paragraph  (f). 

(g)  Comparison  of  load  port  and  port 
of  entry  testing.  (l)(i)  Any  foreign  refiner 
and  any  United  States  importer  of 
Certified  Sulfur-FRGAS  must  compare 
the  results  from  the  load  port  testing 
under  paragraph  (f)  of  this  section,  with 
the  port  of  enfry  testing  as  reported 
under  paragraph  (o)  of  this  section,  for 
the  volume  of  gasoline  and  the  sulfur 
value;  except  that 

(ii)  Where  a  vessel  transporting 
Certified  Sulfur-FRGAS  off  loads  this 
gasoline  at  more  than  one  United  States 
port  of  entry,  and  the  conditions  of 
paragraph  (g)(2)(i)  of  this  section  are  met 
at  the  first  United  States  port  of  entry, 
the  requirements  of  paragraph  (g)(2)  of 
this  section  do  not  apply  at  subsequent 
ports  of  entry  if  the  United  States 
importer  obtains  a  certification  from  the 
vessel  owrner,  that  meets  the 
requirements  of  paragraph(s)  of  this 
section,  that  the  vessel  has  not  loaded 
any  gasoline  or  blendstock  between  the 
first  United  States  port  of  entry  and  the 
subsequent  port  of  entry. 

(2)(i)  The  requirements  of  this 
paragraph  (g)(2)  apply  if: 

(A)  The  temperature-corrected 
volumes  determined  at  the  port  of  entry 
and  at  the  load  port  differ  by  more  than 
one  percent;  or 

(B)  The  sulfur  value  determined  at  the 
port  of  entry  is  higher  than  the  sulfur 
value  determined  at  the  load  port,  and 
the  amount  of  this  difference  is  greater 
than  the  reproducibility  amount 
specified  for  the  port  of  entry  test  result 
by  the  American  Society  of  Testing  and 
Materials  (ASTM). 

(ii)  The  United  States  importer  and 
the  foreign  refiner  must  treat  the 
gasoline  as  Non-Certified  Sulfur- 
FRGAS,  and  the  foreign  refiner  must: 

(A)  Exclude  the  gasoline  volume  and 
properties  from  its  gasoline  sulfur 
compliance  calculations  imder  §80.205; 
and 

(B)  Include  the  gasoline  volume  in  its 
compliance  baseline  calculation  under 
§80.250. 

(h)  Attest  requirements.  The  following 
additional  procedures  must  be  carried 
out  by  any  foreign  refiner  of  Sulfur- 
FRGAS  as  part  of  the  attest  engagement 
for  each  foreign  refinery  under  §  80.415: 

(1)  The  inventory  reconciliation 
analysis  under  §  80.128Cb)  and  the 
tender  analysis  under  §  80.128(c)  must 
include  Non-Sulfur-FRGAS  in  addition 


to  the  gasoline  types  listed  in 
§  80.128(b)  and  (c). 

(2)  Obtain  separate  listings  of  all 
tenders  of  Certified  Sulfur-FRGAS,  and 
of  Non-Certified  Sulfur-FRGAS.  Agree 
the  total  volume  of  tenders  from  the 
listings  to  the  gasoline  inventory 
reconciliation  analysis  in  §  80.128(b), 
and  to  the  voliunes  determined  by  the 
third  party  under  paragraph  (f)(1)  of  this 
section. 

(3)  For  each  tender  under  paragraph 
(h)(2)  of  this  section  where  the  gasoline 
is  loaded  onto  a  marine  vessel,  report  as 
a  finding  the  name  and  country  of 
registration  of  each  vessel,  and  the 
voliunes  of  Sulfur-FRGAS  loaded  onto 
each  vessel. 

(4)  Select  a  sample  from  the  list  of 
vessels  identified  in  paragraph  (h)(3)  of 
this  section  used  to  transport  Certified 
Sulfur-FRGAS,  in  accordance  with  the 
guidelines  in  §  80.127,  and  for  each 
vessel  selected  perform  the  following: 

(i)  Obtain  the  report  of  the 
independent  third  party,  under 
paragraph  (f)  of  this  section,  and  of  the 
United  States  importer  imder  paragraph 
(o)  of  this  section. 

(A)  Agree  the  information  in  these 
reports  with  regard  to  vessel 
identification,  gasoline  volumes  and  test 
results. 

(B)  Identify,  and  report  as  a  finding, 
each  occasion  the  load  port  and  port  of 
entry  parameter  and  volume  results 
differ  by  more  than  the  amounts 
allowed  in  paragraph  (g)  of  this  section, 
and  determine  whether  the  foreign 
refiner  adjusted  its  refinery  calculations 
as  required  in  paragraph  (g)  of  this 
section. 

(ii)  Obtain  the  documents  used  by  the 
independent  third  party  to  determine 
transportation  and  storage  of  the 
Certified  Sulfur-FRGAS  from  the 
refinery  to  the  load  port,  under 
paragraph  (f)  of  this  section.  Obtain  tank 
activity  records  for  any  storage  tank 
where  the  Certified  Sulfur-FRGAS  is 
stored,  and  pipeline  activity  records  for 
any  pipeline  used  to  transport  the 
Certified  Sulfur-FRGAS,  prior  to  being 
loaded  onto  the  vessel.  Use  these 
records  to  determine  whether  the 
Certified  Sulfur-FRGAS  was  produced 
at  the  refinery  that  is  the  subject  of  the 
attest  engagement,  and  whether  the 
Certified  Sulfur-FRGAS  was  mixed  with 
any  Non-Certified  Sulhu-FRGAS,  Non- 
Sulfur-FRGAS,  or  any  Certified  Sulfur- 
FRGAS  produced  at  a  different  refinery. 

(5)  Select  a  sample  from  the  list  of 
vessels  identified  in  paragraph  (h)(3)  of 
this  section  used  to  transport  certified 
and  Non-Certified  Sulfur-FRGAS,  in 
accordance  with  the  guidelines  in 

§  80.127,  and  for  each  vessel  selected 
perform  the  following: 
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(i)  Obtain  a  commercial  docimient  of 
general  circulation  that  lists  vessel 
arrivals  and  departiu-es,  and  that 
includes  the  port  and  date  of  departvu-e 
of  the  vessel,  and  the  port  of  entry  and 
date  of  arrival  of  the  vessel. 

(ii)  Agree  the  vessel's  departure  and 
arrival  locations  and  dates  from  the 
independent  third  party  and  United 
States  importer  reports  to  the 
information  contained  in  the 
commercial  document. 

(6)  Obtain  separate  listings  of  all 
tenders  of  Non-Sulfur-FRGAS,  and 
perform  the  following: 

(i)  Agree  the  total  volume  of  tenders 
from  the  listings  to  the  gasoline 
inventory  reconciliation  analysis  in 
§  80.128(b). 

(ii)  Obtain  a  separate  listing  of  the 
tenders  under  this  paragraph  (h)(6) 
where  the  gasoline  is  loaded  onto  a 
marine  vessel.  Select  a  sample  from  this 
listing  in  accordance  with  the 
guideUnes  in  §  80.127,  and  obtain  a 
commercial  document  of  general 
circulation  that  lists  vessel  arrivals  and 
departiues,  and  that  includes  the  port 
and  date  of  departure  and  the  ports  and 
dates  where  the  gasoline  was  off  loaded 
for  the  selected  vessels.  Determine  and 
report  as  a  finding  the  country  where 
the  gasoline  was  off  loaded  for  each 
vessel  selected. 

(7)  In  order  to  complete  the 
requirements  of  this  paragraph  (h)  an 
auditor  must: 

(i)  Be  independent  of  the  foreign 
refiner; 

(ii)  Be  licensed  as  a  Certified  Public 
Accountant  in  the  United  States  and  a 
citizen  of  the  United  States,  or  be 
approved  in  advance  by  EPA  based  on 
a  demonstration  of  ability  to  perform  the 
procedures  required  in  §  80.125  through 
130  and  this  paragraph  (h);  and 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (i) 
of  this  section  with  regard  to  activities 
and  documents  relevant  to  compliance 
with  the  requirements  of  §  80.125 
through  80.130  and  this  paragraph  (h). 
(i)  Foreign  refiner  commitments.  Any 
foreign  refiner  must  commit  to  and 
comply  with  the  provisions  contained 
in  this  paragraph  (i)  as  a  condition  to 
being  assigned  an  individual  refinery 
sulfur  baseline. 

(1)  Any  United  States  Environmental 
Protection  Agency  inspector  or  auditor 
must  be  given  full,  complete  and 
immediate  access  to  conduct 
inspections  and  audits  of  the  foreign 
refinery. 

(i)  Inspections  and  audits  may  be 
either  announced  in  advance  by  EPA,  or 
unannounced. 

(ii)  Access  must  be  provided  to  any 
location  where: 


(A)  Gasoline  is  produced; 

(B)  Documents  related  to  refinery 
operations  are  kept; 

(C)  Gasoline  or  blendstock  samples 
are  tested  or  stored;  and 

(D)  Sulftir-FRGAS  is  stored  or 
transported  between  the  foreign  refinery 
and  the  United  States,  including  storage 
tanks,  vessels  and  pipelines. 

(iii)  Inspections  and  audits  may  be  by 
EPA  employees  or  contractors  to  EPA. 

(iv)  Any  documents  requested  that  are 
related  to  matters  covered  by 
inspections  and  audits  must  be 
provided  to  an  EPA  inspector  or  auditor 
on  request. 

(v)  Inspections  and  audits  by  EPA 
may  include  review  and  copying  of  any 
documents  related  to: 

(A)  Refinery  baseline  establishment, 
including  the  volume  and  sulfur 
content,  and  transfers  of  title  or  custody, 
of  any  gasoline  or  blendstocks,  whether 
Sulfur-FRGAS  or  Non-Sulhu-FRGAS. 
produced  at  the  foreign  refinery  diuing 
the  period  January  1,  1997  through  the 
date  of  the  refinery  baseline  petition  or 
through  the  date  of  the  inspection  or 
audit  if  a  baseline  petition  has  not  been 
approved,  and  any  work  papers  related 
to  refinery  baseline  establishment; 

(B)  The  volume  and  sulfur  content  of 
Sulfur-FRGAS; 

(C)  The  proper  classification  of 
gasoline  as  being  Sulfur-FRGAS  or  as 
not  being  Sulfur-FRGAS.  or  as  Certified 
Sulfur-FRGAS  or  as  Non-Certified 
Sulftu-FRGAS; 

(D)  Transfers  of  title  or  custody  to 
Sulfur-FRGAS; 

(E)  Sampling  and  testing  of  Sulfur- 
FRGAS; 

(F)  Worked  performed  and  reports 
prepared  by  independent  third  parties 
and  by  independent  auditors  under  the 
requirements  of  this  section  and 

§  80.415,  including  work  papers;  and 

(G)  Reports  prepared  for  submission 
to  EPA,  and  any  work  papers  related  to 
such  reports. 

(vi)  Inspections  and  audits  by  EPA 
may  include  taking  samples  of  gasoline 
or  blendstock,  and  interviewing 
employees. 

(vii)  Any  employee  of  the  foreign 
refiner  must  be  made  available  for 
interview  by  the  EPA  inspector  or 
auditor,  on  request,  within  a  reasonable 
time  period. 

(viii)  English  language  translations  of 
any  documents  must  be  provided  to  an 
EPA  inspector  or  auditor,  on  request, 
within  10  working  days. 

(ix)  English  language  interpreters 
must  be  provided  to  accompany  EPA 
inspectors  and  auditors,  on  request. 

(2)  An  agent  for  service  of  process 
located  in  the  District  of  Columbia  must 
be  named,  and  service  on  this  agent 


constitutes  service  on  the  foreign  refiner 
or  any  employee  of  the  foreign  refiner 
for  any  action  by  EPA  or  otherwise  by 
the  United  States  related  to  the 
reouirements  of  this  subpart. 

(3)  The  fonmi  for  any  civil  or  criminal 
enforcement  action  related  to  the 
provisions  of  this  section  for  violations 
of  the  Clean  Air  Act  or  regulations 
promulgated  thereunder  are  governed 
by  the  Clean  Air  Act.  including  the  EPA 
administrative  forum  where  allowed 
under  the  Clean  Air  Act. 

(4)  United  States  substantive  and 
procedural  laws  apply  to  any  civil  or 
criminal  enforcement  action  agciinst  the 
foreign  refiner  or  any  employee  of  the 
foreign  refiner  related  to  the  provisions 
of  this  section. 

(5)  Submitting  a  petition  for  an 
individual  refinery  sulfur  baseline, 
producing  and  exporting  gasoline  under 
an  individual  refinery  sulfur  baseline, 
and  all  other  actions  to  comply  with  the 
requirements  of  this  subpart  relating  to 
the  establishment  and  use  of  an 
individual  refinery  sulfur  baseline 
constitute  actions  or  activities  that 
satisfy  the  provisions  of  28  U.S.C. 
1605(a)(2),  but  solely  with  respect  to 
actions  instituted  against  the  foreign 
refiner,  its  agents  and  employees  in  any 
court  or  other  tribunal  in  the  United 
States  for  conduct  that  violates  the 
requirements  applicable  to  the  foreign 
refiner  under  this  subpart,  including 
conduct  that  violates  18  U.S.C.  1001  and 
Clean  Air  Act  section  113(c)(2). 

(6)  The  foreign  refiner,  or  its  agents  or 
employees,  must  not  detain  or  impose 
civil  or  criminal  remedies  against  EPA 
inspectors  or  auditors,  whether  EPA 
employees  or  EPA  contractors,  for 
actions  performed  within  the  scope  of 
EPA  employment  related  to  the 
provisions  of  this  section. 

(7)  The  commitment  required  by  this 
paragraph  (i)  must  be  signed  by  the 
owner  or  president  of  the  foreign  refiner 
business. 

(8)  In  any  case  where  Sulfur-FRGAS 
produced  at  a  foreign  refinery  is  stored 
or  transported  by  another  company 
between  the  refinery  and  the  vessel  that 
transports  the  Sulfur-FRGAS  to  the 
United  States,  the  foreign  refiner  must 
obtain  from  each  such  other  company  a 
commitment  that  meets  the 
requirements  specified  in  paragraphs 
(i)(l)  through  (7)  of  this  section,  and 
these  commitments  must  be  included  in 
the  foreign  refiner's  baseline  petition. 

(j)  Sovereign  immunity.  By  submitting 
a  petition  for  an  individual  foreign 
refinery  baseline  under  this  section,  or 
by  producing  and  exporting  gasoline  to 
the  United  States  under  an  individual 
refinery  sulfur  baseline  under  this 
section,  the  foreign  refiner,  its  agents 
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and  em  iloyees,  without  exception, 
become  subject  to  the  hill  operation  of 
the  adn  inistrative  and  judicial 
enforce  nent  powers  and  provisions  of 
the  Uni  :ed  States  without  limitation 
based  o  a  sovereign  immunity,  with 
respect  to  actions  instituted  against  the 
foreign  refiner,  its  agents  and  employees 
in  any  (  ourt  or  other  tribunal  in  the 
United  States  for  conduct  that  violates 
the  reqi  lirements  applicable  to  the 
foreign  refiner  under  this  subpart, 
includiig  conduct  that  violates  18 
U.S.C.  :  001  and  Clean  Air  Act  section 
113(c)(:). 

(k)  Bt  <nd  posting.  Any  foreign  refiner 
must  m  ;et  the  requirements  of  this 
paragra  }h  (k)  as  a  condition  to  being 
assigne  1  an  individual  refinery  sulfur 
baselini  s. 

(1)  The  foreign  refiner  must  post  a 
bond  ol  the  amount  calculated  using  the 
following  equation: 

Bond  =  G  X  $0.01 

Where: 

Bond  =  Amovmt  of  the  bond  in  U.  S. 
dollars. 

G  =  The  largest  volume  of  gasoline 

pre  duced  at  the  foreign  refinery  and 
ex[  orted  to  the  United  States,  in 
gal  ons,  during  a  single  calendar 
yea  r  among  the  most  recent  of  the 
fol  owing  calendar  years,  up  to  a 
ma  icimum  of  five  calendar  years: 
the  calendar  year  immediately 
pre  ceding  the  date  the  baseline 
pet  ition  is  submitted,  the  calendar 
yea  r  the  baseline  petition  is 
sul  mitted,  and  each  succeeding 
cal  sndar  year. 

(2)  B(  inds  must  be  posted  by: 

(i)  Pa  ^ng  the  amount  of  the  bond  to 
the  Trei  isurer  of  the  United  States; 

(ii)  Obtaining  a  bond  in  the  proper 
amouni  from  a  third  party  surety  agent 
that  is  ]  layable  to  satisfy  United  States 
administrative  or  judicial  judgments 
against  the  foreign  refiner,  provided 
EPA  ag  ■ees  in  advance  as  to  the  third 
party  ai  id  the  nature  of  the  surety 
agreemmt;  or 

(iii)  /  Ji  alternative  conunitment  that 
results  in  assets  of  an  appropriate 
liquidil  y  and  value  being  readily 
availab  e  to  the  United  States,  provided 
EPA  ag  ees  in  advance  as  to  the 
altema'  ive  commitment. 

(3)  If  the  bond  amount  for  a  foreign 
refiner   increases  the  foreign  refiner 
must  ir  crease  the  bond  to  cover  the 
shortfa  1  within  90  days  of  the  date  the 
bond  amount  changes.  If  the  bond 
amoun  decreases,  the  foreign  refiner 
may  rei  luce  the  amount  of  the  bond 
beginn  ng  90  days  after  the  date  the 
bond  a  nount  changes. 

(4)  B  3nds  posted  under  this  paragraph 
(k)  mu!  t  be  used  to  satisfy  any  judiciad 


judgment  that  results  from  an 
administrative  or  judicial  enforcement 
action  for  conduct  in  violation  of  this 
subpart,  including  where  such  conduct 
violates  18  U.S.C.  1001  and  Clean  Air 
Act  section  113(c)(2). 

(5)  On  any  occasion  a  foreign  refiner 
bond  is  used  to  satisfy  any  judgment, 
the  foreign  refiner  must  increase  the 
bond  to  cover  the  amount  used  within 
90  days  of  the  date  the  bond  is  used. 

(1)  [Reserved] 

(m)  English  language  reports.  Any 
report  or  other  document  submitted  to 
EPA  by  an  foreign  refiner  must  be  in 
English  language,  or  must  include  an 
English  language  translation. 

(n)  Prohibitions.  (1)  No  person  may 
combine  Certified  Sulfur-FRGAS  with 
any  Non-Certified  Sulfur-FRGAS  or 
Non-Sulfur-FRGAS,  and  no  person  may 
combine  Certified  Sulfur-FRGAS  with 
any  Certified  Sulfur-FRGAS  produced  at 
a  different  refinery,  except  as  provided 
in  paragraph  (e)  of  this  section. 

(2)  No  foreign  refiner  or  other  person 
may  cause  another  person  to  commit  an 
action  prohibited  in  paragraph  (n)(l)  of 
this  section,  or  that  otherwise  violates 
the  requirements  of  this  section. 

(0)  United  States  importer 
requirements.  Any  United  States 
importer  must  meet  the  following 
requirements: 

(1)  Each  batch  of  imported  gasoline 
must  be  classified  by  the  importer  as 
being  Sulfur-FRGAS  or  as  Non-Sulfur- 
FRGAS,  and  each  batch  classified  as 
Sulfur-FRGAS  must  be  further  classified 
as  Certified  Sulfur-FRGAS  or  as  Non- 
certified  Sulfur-FRGAS. 

(2)  Gasoline  must  be  classified  as 
Certified  Sulhu--FRGAS  or  as  Non- 
Certified  Sulfur-FRGAS  according  to  the 
designation  by  the  foreign  refiner  if  this 
designation  is  supported  by  product 
transfer  docimients  prepared  by  the 
foreign  refiner  as  required  in  paragraph 
(d)  of  this  section,  unless  the  gasoline  is 
classified  as  Non-Certified  Sulfur- 
FRGAS  under  paragraph  (g)  of  this 
section. 

(3)  For  each  gasoline  batch  classified 
as  Sulfur-FRGAS,  any  United  States 
importer  must  perform  the  following 
procediu'es: 

(i)  In  the  case  of  both  Certified  and 
Non-Certified  Sulfur-FRGAS,  have  an 
independent  third  party: 

(A)  Determine  the  voliune  of  gasoline 
in  the  vessel; 

(B)  Use  the  foreign  refiner's  Sulfur- 
FRGAS  certification  to  determine  the 
name  and  EPA-assigned  registration 
number  of  the  foreign  refinery  that 
produced  the  Sulfur-FRGAS; 

(C)  Determine  the  name  and  country 
of  registration  of  the  vessel  used  to 


transport  the  Sulfur-FRGAS  to  the 
United  States;  and 

(D)  Determine  the  date  and  time  the 
vessel  arrives  at  the  United  States  port 
of  entry. 

(ii)  In  the  case  of  Certified  Sulfur- 
FRGAS,  have  an  independent  third 
party: 

(A)  Collect  a  representative  sample 
from  each  vessel  compartment 
subsequent  to  the  vessel's  arrival  at  the 
United  States  port  of  entry  and  prior  to 
off  loading  any  gasoline  from  the  vessel; 

(B)  Prepare  a  volume-weighted  vessel 
composite  sample  from  the 
compartment  samples;  and 

(C)  Determine  the  sulfur  value  using 
the  metliodologies  specified  in  §  80.330, 
by: 

(1)  The  third  party  analyzing  the 
sample;  or 

(2)  The  third  party  observing  the 
importer  analyze  the  sample. 

(4)  Any  importer  must  submit  reports 
within  thirty  days  following  the  date 
any  vessel  transporting  Sulfur-FRGAS 
arrives  at  the  United  States  port  of  entry: 

(i)  To  the  Administrator  containing 
the  information  determined  under 
paragraph  (o)(3)  of  this  section;  and 

(ii)  To  the  foreign  refiner  containing 
the  information  determined  under 
paragraph  (o)(3)(ij)  of  this  section. 

(5)  Any  United  States  importer  must 
meet  the  requirements  specified  in 

§  80.195  for  any  imported  gasoline  that 
is  not  classified  as  Certified  Sulfur- 
FRGAS  under  paragraph  (o)(2)  of  this 
section. 

(p)  [Reserved] 

(q)  Withdrawal  or  suspension  of  a 
foreign  refinery's  baseline  EPA  may 
withdraw  or  suspend  a  baseline  that  has 
been  assigned  to  a  foreign  refinery 
where: 

(1)  A  foreign  refiner  fails  to  meet  any 
requirement  of  this  section; 

(2)  A  foreign  govenunent  fails  to 
allow  EPA  inspections  as  provided  in 
paragraph  (i)(l)  of  this  section; 

(3)  A  foreign  refiner  asserts  a  claim  of. 
or  a  right  to  claim,  sovereign  immunity 
in  an  action  to  enforce  the  requirements 
in  this  subpart;  or 

(4)  A  foreign  refiner  fails  to  pay  a  civil 
or  criminal  penalty  that  is  not  satisfied 
using  the  foreign  refiner  bond  specified 
in  paragraph  (k)  of  this  section. 

(r)  Any  refiner  whose  Sulfur-FRGAS 
is  transported  into  the  United  States  by 
truck  may  petition  EPA  to  use 
alternative  procedures  to  meet  the 
requirements  for  certification  under 
paragraph  (d)(5)  of  this  section,  load 
port  and  port  of  entry  sampling  amd 
testing  under  paragraphs  (f)  and  (g)  of 
this  section,  attest  under  paragraph  (h) 
of  this  section  and  importer  testing 
under  paragraph  (o)(3)  of  this  section. 
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These  alternative  procedures  must 
ensiue  Certified  Sulfur-FRGAS  remains 
segregated  from  Non-Certified  Sulftu- 
FRGAS  and  from  Non-Sulhir-FRGAS 
until  it  is  imported  into  the  United 
States.  The  petition  will  be  evaluated 
based  on  whether  it  adequately 
addresses  the  following: 

(1)  Provisions  for  monitoring  pipeline 
shipments,  if  applicable,  from  the 
refinery,  that  ensure  segregation  of 
Certified  Sulfur-FRGAS  from  that 
refinery  from  all  other  gasoline. 

(2)  Contracts  with  any  terminals  and/ 
or  pipelines  that  receive  and/or 
transport  Certified  Sulfur-FRGAS,  that 
prohibit  the  commingling  of  Certified 
Sulfur-FRGAS  with  any  of  the 
following: 

(i)  Other  Certified  Sulfur-FRGAS  from 
other  refineries, 
(ii)  All  Non-Certified  Sulfur-FRGAS. 
(iii)  All  Non-Sulhir-FRGAS. 

(3)  Procedures  for  obtaining  and 
reviewing  truck  loading  records  and 
United  States  import  documents  for 
Certified  Sulfur-FRGAS  to  ensiu-e  that 
such  gasoline  is  only  loaded  into  trucks 
making  deliveries  to  the  United  States. 

(4)  Attest  procedures  to  be  conducted 
aimually  by  an  independent  third  party 
that  review  loading  records  and  import 
docxunents  based  on  volume 
reconciliation,  or  other  criteria,  to 
confirm  that  all  Certified  Sulfur-FRGAS 
remains  segregated  throughout  the 
distribution  system  and  is  only  loaded 
into  trucks  for  import  into  the  United 
States. 

(5)  The  petition  required  by  this 
section  must  be  submitted  to  EPA  along 
with  the  application  for  small  refiner 
status  and  individual  refinery  sulfur 
baseline  and  standards  under  §  80.235 
and  this  section. 

(s)  Additional  requirements  for 
petitions,  reports  and  certificates.  Any 
petition  for  a  refinery  baseline  under 
paragraph  (b)  of  this  section,  any 
alternative  procediues  under  paragraph 
(r)  of  this  section,  any  report  or  other 
submission  required  by  paragraphs  (c), 
(f)(2),  or  (i)  of  this  section,  and  any 
certification  under  paragraph  (d)(3)  of 
this  section  must  be: 

(1)  Submitted  in  accordance  with 
procedures  specified  by  the 
Administrator,  including  use  of  any 
forms  that  may  specified  by  the 
Administrator. 

(2)  Be  signed  by  the  president  or 
owner  of  the  foreign  refiner  company,  or 
by  that  person's  immediate  designee, 
and  must  contain  the  following 
declaration: 


I  hereby  certify:  (1)  that  I  have  actual 
authority  to  sign  on  behalf  of  and  to  bind 
[insert  name  of  foreign  refiner)  with  regard  to 
all  statements  contained  herein;  (2)  that  I  am 
aware  that  the  information  contained  herein 
is  being  certified,  or  submitted  to  the  United 
States  Environmental  Protection  Agency, 
under  the  requirements  of  40  CFR  Part  80, 
subpart  H  and  that  the  information  is 
material  for  determining  compliance  under 
these  regulations;  and  (3)  that  I  have  read  and 
understand  the  information  being  certified  or 
submitted,  and  this  information  is  true, 
complete  and  correct  to  the  best  of  my 
knowledge  and  belief  after  I  have  taken 
reasonable  and  appropriate  steps  to  verify  the 
accuracy  thereof. 

I  affirm  that  I  have  read  and  understand  the 
provisions  of  40  CFR  Part  80,  subpart  H, 
including  40  CFR  §  80.410  [insert  name  of 
foreign  refiner).  Pursuant  to  Clean  Air  Act 
section  113(c)  and  Title  18,  United  States 
Code,  section  1001,  the  penalty  for  furnishing 
false,  incomplete  or  misleading  information 
in  this  certification  or  submission  is  a  fine  of 
up  to  $10,000,  and/or  imprisonment  for  up 
to  five  years. 

Attest  Engagements 

§  80.41 5    What  are  the  attest  engagement 
requirements  for  gasoline  sulfur 
compliance? 

Refiners  and  importers,  for  each 
annual  averaging  period,  must  arrange 
to  have  an  attest  engagement  performed 
of  the  underlying  documentation  that 
forms  the  basis  of  any  report  required 
under  this  section.  The  attest 
engagement  must  comply  with  the 
procedures  and  requirements  that  apply 
to  refiners  and  importers  under 
§§80.125  through  80.130,  and  must  be 
submitted  to  the  Administrator  of  EPA 
by  May  30  of  each  year. 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOBILE  SOURCES 

5.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7521,  7522,  7524, 
7525,  7541,  7542,  7601(a). 

6.  Section  85.1515  is  amended  by 
redesignating  the  existing  paragraph  (c) 
as  paragraph  (c)(1)  and  adding  new 
paragraphs  (c)(2),  (c)(3),  (c)(4)  and  (c)(5) 
to  read  as  follows: 

§  85.1 51 5    Emission  standards  and  test 
procedures  applicable  to  imported 
nonconforming  motor  vehicles  and  motor 
vehicle  engines. 

***** 

(c)(1)*  *  * 

(2)  The  provisions  of  paragraph  (c)(1) 
of  this  section  notwithstanding, 
nonconforming  light  duty  vehicles  or 


light  light-duty  trucks  (LDV/LLDTs) 
modified  in  model  years  2004,  2005  or 

2006  must  meet  the  interim  FTP  exhaust 
and  evaporative  emission  standards  for 
light  duty  vehicles  and  light  light-duty 
trucks  specified  in  40  CFR  86.1811-04(1) 
and  86.1811-04(e)(5).  Nonconforming 
LDT3S  and  LDT4s  (HLDTs)  modified  in 
model  years  2004  through  2008  must 
meet  the  interim  non-Tier  2  FTP 
exhaust  and  evaporative  standards  for 
HLDTs  specified  in  40  CFR  86.1811- 
04(1)  and  86.1811-04(e)(5).  Optionally, 
independent  commercial  importers  may 
elect  to  meet  the  Tier  2  FTP  exhaust  and 
evaporative  emission  standards  set  forth 
in  40  CFR  86.1811-04(c)  and  (e)  during 
those  years.  ICIs  are  exempt  from  the 
Tier  2  and  the  interim  non-Tier  2  phase- 
in  percentage  requirements  described  in 
40  CFR  86.1811-04. 

(3)  Nonconforming  light  duty  vehicles 
and  light  light-duty  trucks  (LDV/LLDTs) 
modified  in  model  years  2007  or  later 
must  meet  the  exhaust  and  evaporative 
emission  requirements  set  forth  for  all 

2007  and  later  model  year  LDV/LLDTs 
in  40  CFR  86.1811-04. 

(4)  Nonconforming  heavy  light-duty 
trucks  (HLDTs)  modified  in  model  years 
2009  or  later  must  meet  the  exhaust  and 
evaporative  emission  requirements  set 
forth  for  all  2009  and  later  model  year 
HLDTs  in  40  CFR  86.1811-04. 

(5)  The  requirements  of  40  CFR 
86.1811-04  related  to  fleet  average  NOx 
standards  and  requirements  to  comply 
with  such  standards  do  not  apply  to 
vehicles  modified  under  this  subpart. 


PART  86— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  HIGHWAY 
VEHICLES  AND  ENGINES 

7.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

8.  Section  86.1  is  amended  by  revising 
the  entry  for  "California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle 
Program.  October,  1^96",  and  by  adding 
an  entry  in  alphabetical  order  in  the 
table  in  paragraph  (b)(4)  to  read  as 
follows: 

§86.1     Reference  niaterials. 

***** 

(b)*   *   * 
(4)*   *   * 
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Document  No.  and  name 


40  CFR  part  86  reference 


Califomif  Regulatory  Requirements  Applicable  to  the  "LEV  II 

gram,  ncluding 

1.  Amendments  to  California  Exhaust  and  Evaporative  Emission 
Standards  and  Test  Procedures  for  Passenger  Cars,  Light-duty 
Trjcks  and  Medium-duty  Vehicles  and  Amendments  to  Cali- 
fo  nia  Motor  Vehicle  Certification,  Assembly-line  and  In-use  Test 
R(  tquirements  "CAP  2000". 

2.  California  Zero-Emission  and  Hybrid  Electric  Vehicle  Exhaust 
Enission  Standards  and  Test  Procedures  for  2003  and  Subse- 
quent Model  Passenger  Cars,  Light-duty  Trucks  and  Medium- 
duty  Vehicles. 

3.  C  ilifomia  Exhaust  Emission  Standards  and  Test  Procedures  for 
20  D1  and  Subsequent  Model  Passenger  Cars,  Light-duty  Trucks 
and  Medium-duty  Vehicles. 

4.  Ciilifomia  Non-Methane  Organic  Gas  Test  Procedures. 

5.  California  Evaporative  Emission  Standards  and  Test  Procedures 
foi  2001  and  Subsequent  Model  Motor  Vehicles. 

6.  Califomia  Refueling  Emission  Standards  and  Test  Procedures 
foi  2001  and  Subsequent  Model  Motor  Vehicles. 

California   Regulatory  Requirements  Applicable  to  the  National  Low 
Emission  Vehicle  Program,  October  1996. 


Pro-     86.1830-01;  86.1806-01;  86.1810-01;  86.1811-04;  86.1844-01. 


86.113-004;  86.612-97;  86.1012-97;  86.1702-99;  86.1708-99; 
86.1709-99;  86.1717-99;  86.1735-99;  86.1771-99;  86.177&-99; 
86.1776-99;  86.1777-99;  Appendix  XVI;  Appendix  XVII. 


Subpart  B — Emission  Regulations  for 
1997  and  Later  Model  Year  New  Light- 
duty  Vehicles  and  New  Light-duty 
Trucks;  Test  Procedures 

9.  Sec  ion  86.113-04  is  added  to  read 
as  follow  rs: 


Octane 
Sensitivity 
Lead  ( 
Oistillatior  i 

IBP 

10 

50 

90 

EP, 
Sulfur, 
Phosph 
RVP 


Research, 

Min 

organic),  maximum:  g/U.S.  gal.  (g/liter) 

Range  

deg.  F  (deg.  C)  

point;  deg.F  (deg.C)  

point:  deg.F.  (deg.C)  

point:  deg.F  (deg.C)  

deg.F  (deg.C)D86 

pet 

ort)us,  max.  g/U.S.  gal  (g/liter)  


pxt 

pet 
pet 
nax: 
w€  ight  I 


'For 

2  For  teiting 

3  For  tei  ;ting 


§  86.11 3-04    Fuel  Specifications. 

This  section  includes  text  that 
specifies  requirements  that  differ  from 
§86.113-94.  Where  a  paragraph  in 
§86.113-94  is  identical  and  applicable 
to  this  section,  this  will  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §86.113-94." 

(a)  Gasoline  fuel.  (1)  Gasoline  having 
the  following  specifications  will  be  used 


by  the  Administrator  in  exhaust  and 
evaporative  emission  testing  of 
petroleum-fueled  Otto-cycle  vehicles. 
Gasoline  having  the  following 
specification  or  substantially  equivalent 
specifications  Approved  by  the 
Administrator,  must  be  used  by  the 
manufacturer  in  exhaust  and 
evaporative  testing  except  that  octane 
specifications  do  not  apply: 


Item 


Min. 


Hydrocarlon  composition 

Olefirs.  max.  pet 

Aromatics,  max,  pet.  . 
Saturates  


ASTM 
test  meth- 
od No. 


D2699 

D3237 
D86 


Value 


D1266 
D3231 
D3231 
D1319 


93. 

.7.5 

0.050  (0.013). 

75-95  (23.9-35). 
120-135(48.9-57.2). 
200-230(93.3-110). 
300-325  (148.9-162.8). 
415  (212.8). 
0.003-0.008. 
0.005  (0.0013). 
8.7-9.2  (60.0-63.4). 

10. 

35. 

Remainder. 


testing  at  altituates  above  1,219  m  (4000  feet),  the  specified  range  is  75-105  deg.  F  (23.9-40.6  deg.  C). 

which  IS  unrelated  to  evaporative  emission  control,  the  specified  range  is  8.0-9.2  psi  (55  2-63  4  kPa) 
at  altitudes  above  1,219  m  (4000  feet),  the  specified  range  is  7.6-8.0  psi  (52-55  kPa). 


(2)  Foi  light-duty  vehicles  and  light- 
duty  tru(  ;ks  certified  for  50  state  sale, 
"California  Phase  2"  gasoline  having  the 
specifics  tions  listed  in  the  table  in  this 
section  r  lay  be  used  in  exhaust 
emissior  testing  as  an  option  to  the 
specifications  in  paragraph  (a)(1)  of  this 
section,   f  a  manufacturer  elects  to 


utilize  this  option,  exhaust  emission 
testing  must  be  conducted  by  the 
manufacturer  with  gasoline  having  the 
specifications  listed  in  the  table  in  this 
paragraph  (a)(2)  and  the  Administrator 
must  also  conduct  exhaust  emission 
testing  with  gasoline  having  the 
specifications  listed  in  the  table  in  this 


paragraph  (a)(2),  except  that  the 
Administrator  may  use  or  require  the 
use  of  test  fuel  meeting  the 
specifications  in  paragraph  (a)(1)  of  this 
section  for  selective  enforcement 
auditing  and  in-use  testing.  All  fuel 
property  test  methods  for  this  fuel  are 
contained  in  Chapter  4  of  the  California 
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Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle 
Program  (October,  1996).  These 


requirements  are  incorporated  by 
reference  (see  §  86.1).  The  table  follows: 


Fuel  property 

Limit 

Octane,  (R+M)/2  (min) 

Sensitivity  (min)  

91. 
7.5. 

Lead,  g/gal  (max)  (No  lead  added) 

0-0  01 

Distillation  Range,  °F 

10  pot.  point 

130-150 

50  pot.  point 

200-210 

90  pet.  point „ 

EP,  maximum  

Residue,  vol%  (max)  .? , 

290-300. 

390. 

2.0. 

Sulfur,  ppm  by  wt 

Phosphorous,  g/gal  (max)  

30-40. 
0.005. 

RVP,  psi 

Olefins,  vol  %  

Total  Aromatic  Hydrocartxins  (vol%)  

Benzene,  vol  %  

Multi-Substituted  Alky!  Aromatic  Hydrocart)ons,  vol%  

6.7-7.0. 

4.0-6.0. 

22-25. 

0.8-1.0. 

12-14 

MTBE,  vol%  

10.8-11.2. 

Additives  

Copper  Corrosion  

Gum,  Washed,  mg/100  ml  (max)  

Oxidation  Stability,  minutes  (min)  

See  Chapter  4  of  the  California  Regulatory  Requirements  Applicable  to 
the  National  Low  Emission  Vehicle  Program  (October,  1996).  These 
procedures  are  incorporated  by  reference  (see  §86.1). 

No.1. 

3.0. 

1000. 

Specific  Gravity 

No  limit;  report  to  purchaser  required. 

Heat  of  Combustion 

No  limit;  report  to  purchaser  required. 

Cartxjn,  wt%  

Hydrogen,  vyrt%  

No  limit;  report  to  purchaser  required. 
No  limit;  report  to  purchaser  required. 

(3)(i)  Unless  otherwise  approved  by 
the  Administrator,  unleaded  gasoline 
representative  of  commercial  gasoline 
that  will  be  generally  available  through 
retail  outlets  must  be  used  in  service 
accumulation.  Unless  otherwise 
approved  by  the  Administrator,  where 
the  vehicle  is  to  be  used  for  evaporative 
emission  durability  demonstration,  such 
fuel  must  contain  ethanol  as  required  by 
§  86.1824-01(a)(2)(iii).  Leaded  gasoline 
must  not  be  used  in  service 
accumulation. 

(ii)  The  octane  rating  of  the  gasoline 
used  must  be  no  higher  than  1.0 
Research  octane  number  above  the 
minimum  recommended  by  the 
manufacturer  and  have  a  minimum 
sensitivity  of  7.5  octane  numbers,  where 
sensitivity  is  defined  as  the  Research 
octane  niunber  minus  the  Motor  octane 
number. 

(iii)  The  Reid  Vapor  Pressure  of  the 
gasoline  used  must  be  characteristic  of 
the  motor  fuel  used  during  the  season  in 
which  the  service  accumulation  takes 
place. 

(4)  The  specification  range  of  the 
gasoline  to  be  used  under  paragraph  (a) 
of  this  section  must  be  reported  in 


accordance  with  §§  86.094-21(b)(3)  and 
86.1844-01. 

(b)  through  (g)  "(Reserved].  For 
guidance  see  §86.113-94." 

6.  Section  86.129-00  is  amended  by 
adding  a  new  paragraph  (f)(l)(ii)(C)  to 
read  as  follows: 

§  86.1 29-00    Road  load  power,  test  weight, 
and  inertia  weight  class  determination. 

***** 

(f)  *  *   * 

(1)  *  *   * 

(ii)  *   *   * 

(C)  Regardless  of  other  requirements 
in  this  section  relating  to  the  testing  of 
heavy  light  duty  trucks,  for  Tier  2  heavy 
light  duty  trucks,  the  test  weight  basis 
for  FTP  and  SFTP  testing  (both  US06 
and  SC03)  is  the  vehicle  curb  weight 
plus  300  pounds. 


Subpart  C — Emission  Regulations  for 
1994  and  Later  Model  Year  Gasoline- 
Fueled  New  Light-duty  Vehicles  and 
New  Light-duty  Trucks;  Cold 
Temperature  Test  Procedures 

10.  Section  86.213-04  is  added  to 
read  as  follows: 


§  86.21 3-04    Fuel  specifications. 

Gasoline  having  the  following 
specifications  will  be  used  by  the 
Administrator.  Gasoline  having  the 
specifications  set  forth  in  the  table  in 
this  section  may  be  used  by  the 
manufacturer  except  that  the  octane 
specification  does  not  apply.  In  lieu  of 
using  gasoline  having  these 
specifications,  the  manufacturer  may, 
for  certification  testing,  use  gasoline 
having  the  specifications  specified  in 
§  86.113-04  provided  the  cold  CO 
emissions  are  not  decreased. 
Documentation  showing  that  cold  CO  • 
emissions  are  not  decreased  must  be 
maintained  by  the  manufacturer  and 
must  be  made  available  to  the 
Administrator  upon  request.  The  table 
listing  the  cold  CO  fuel  specifications 
described  in  the  text  in  this  section 
follows: 
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(R0N+MpN)/2 

SensitJ> 

Oistillatiah 

IBP. 

10% 

50% 

90% 

EP. 
Sulfur,  w 
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Table— Cold  CO  Fuel  Specifications 


Item 


mm 

mm 

range: 
deg.F 

point,  deg.F 
point.  deg.F 
point,  deg.F 
nax.  deg.F 

'/o     

Phospho|ous.  g/U.S  gal,  max 
Lead,  g/^al.  max 
RVP.  psi 
Hydrocattxji 


Cold  CO  low  octane  value  or 


ASTM  test 


n  composition 

Olefihs.  vol.  pet 

Aronatics.  vol.  pet  .... 
Satu  ates  


D2699 
D2699 

D86 

D86 

D86 

D86 

D86 

D3120 

D3231 

D4953 
D1319 


Range 


87.8<plus-minus>.3 
7.5 


76-96  

98-118 : 

179-214  

316-346  

413 

0.003-0.008 

0.005 

0.01  

1 1 .5<plus-minus>.3  .. 

1 2.5<plus-minus>5.0 
26.4<plus-minus>4.0 
Remainder  


Cold  CO  high  oc- 
tane '  value  or  range 


92.3<plus-minus>0.5. 
7.5. 

76-96. 

105-125. 

195-225. 

316-346. 

413. 

0.003-0.008. 

0.005. 

0.01. 

11.5<plus-minus>.3. 

1 0.0<plus-minus>5.0. 
32.0<plus-minus>4.0. 
Remainder. 


Gasol  ne  having  these  specifications  may  be  used  for  vehicles  which  are  designed  for  the  use  of  high-octane  premium  fuel. 


Subpart  R — General  Provisions  for  the 
Voluntary  National  Low  Emission 
Vehicle  Program  for  Light-duty 
Vehicle^  and  Light-duty  Trucks 

11.  Settion  86.1701-99  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§86.170li-99    General  applicability. 

*         *   I     *         *         * 

(f)  The  provisions  of  this  subpart  are 
not  applicable  to  2004  or  later  model 
year  vehlicles,  except  where  specific 
references  to  provisions  of  this  subpart 
are  made  in  conjunction  with  provisions 
applicable  to  such  vehicles. 

SubpartjS — General  Compliance 
Provisions  for  Control  of  Air  Pollution 
From  N4w  and  In-use  Light-duty 
Vehicles  and  Light-duty  Trucks 

12.  Se:tion  86.1801-01  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  t  le  first  sentence  of  paragraph 
(e)  and  adding  paragraphs  [f]  and  (g)  to 
read  as  f  )llows: 


S86.1801f01 

(a) 
provisiotis 
2001  anc 
and  dies^l 
light 
fueled 


dutj? 


hyh 


emissior 


-dut  / 


(e)  Nadonal 
Program 
light-i 
elect  to 
light  dut  r 
trucks 

the  National 
Program 
part.  *   * 


Applicability. 

it  as  otherwise  indicated,  the 
of  this  subpart  apply  to  new 
later  model  year  Otto-cycle 
cycle  light  duty  vehicles  and 
trucks,  including  alternative 
rid  electric,  and  zero 
vehicles.*   *   * 


Low  Emission  Vehicle 
for  light-duty  vehicles  and  light 
trucks.  A  manufacturer  may 
(jertify  2001-2003  model  year 

vehicles  and  light  light-duty 
(L^V/LLDTs)  to  the  provisions  of 
Low  Emission  Vehicle 
contained  in  Subpart  R  of  this 


(f)  "Early"  Tier  2  LDV/Ts.  Any  LDV/ 
LLDT  which  is  certified  to  Tier  2  FTP 
exhaust  standards  prior  to  the  2004 
model  year,  or  any  HLDT  which  is 
certified  to  the  Tier  2  FTP  exhaust 
standards  prior  to  the  2008  model  year, 
to  utilize  alternate  phase-in  schedules 
and/ or  for  purposes  of  generating  and 
banking  NOx  credits,  must  comply  with 
all  the  exhaust  emission  requirements 
applicable  to  Tier  2  LDV/Ts  under  this 
subpart. 

(g)  Interim  non-Tier  2  LDV/Ts.  Model 
year  2004-2008  LDV/Ts,  that  do  not 
comply  with  the  Tier  2  FTP  exhaust 
emission  requirements  (interim  non- 
Tier  2  LDV/Ts)  as  permitted  under  the 
phase-in  requirements  of  §  86.1811- 
04(k)  must  comply  with  all  interim  non- 
Tier  2  exhaust  emission  requirements 
contained  in  this  subpart,  including  FTP 
exhaust  emission  requirements  for  all 
interim  non-Tier  2  LDV/Ts  found  at 
§86.1811-04(1).  Separate  emission 
requirements  are  provided  for  interim 
non-Tier  2  LDV/LlDTs  and  interim  non- 
Tier  2  HLDTs. 

13.  Section  86.1803-01  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

§86.1803-01     Definitions. 

***** 

Bin  or  emission  bin  means  a  set  of 
emission  standards  applicable  to 
exhaust  pollutants  measured  on  the 
Federal  Test  Procedure  (FTP).  A  bin  is 
equivalent  to  a  horizontal  row  of  FTP 
stemdards  in  the  various  charts  shov\m  in 
this  subpart.  Manufacturers  are 
generally  free  to  choose  the  bin  of 
standards  that  will  apply  to  a  certain 
test  group  of  vehicles,  provided  that  on 
a  sales  weighted  average  of  those  bins, 
all  of  their  vehicles  meet  a  specified 


fleet  average  standard  for  a  particular 
pollutant. 

***** 

CalLEV  II  or  California  LEV  II  refers 
to  California's  second  phase  of  its  low 
emission  vehicle  (LEV)  program.  This 
program  was  adopted  at  the  hearing  of 
the  California  Air  Resources  Board  held 
on  November  5,  1998. 
***** 

Fleet  average  NOx  standard  means, 
for  light-duty  vehicles  and  light-duty 
trucks,  a  NOx  standard  imposed  over  an 
individual  manufacturer's  total  U.S. 
sales  (or  a  fraction  of  total  U.S.  sales 
during  phase-in  years),  as  "U.S.  sales" 
is  defined  in  this  subpart,  of  light  duty 
vehicles  and  trucks  of  a  given  model 
year.  Manufactiuers  determine  their 
compliance  with  such  a  standard  by 
averaging,  on  a  sales  weighted  basis,  the 
individual  NOx  standeirds  they  choose 
for  the  fleet  of  light  duty  vehicles  and 
trucks  they  sell  of  that  model  year. 
***** 

Interim  non-Tier  2  vehicle  or  interim 
non-Tier  2  LDV/T  or  interim  vehicle 
means  any  2004  or  later  model  year 
light  duty  vehicle  or  light  duty  truck  not 
certified  to  Tier  2  FTP  exhaust  emission 
standards  during  the  Tier  2  phase-in    ■ 
period. 
***** 

LDV/T  means  light  duty  vehicles  and 
light  duty  trucks  collectively,  without 
regard  to  category. 

***** 

Non-methane  organic  gases  (NMOG) 
means  the  sum  of  oxygenated  and  non- 
oxygenated  hydrocarbons  contained  in  a 
gas  sample  as  measured  in  accordance 
with  the  California  Non-Methane 
Organic  Gas  Test  Procedures.  These 
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requirements  are  incorporated  by 
reference  (see  §  86.1). 
***** 

Periodically  regenerating  trap  oxidizer 
system  means  a  trap  oxidizer  that 
utilizes,  during  normal  driving 
conditions,  an  automated  regeneration 
mode  for  cleaning  the  trap,  the 
operation  of  which  can  be  easily 
detected. 
***** 

Point  of  first  sale  means  the  location 
where  the  completed  light  duty  vehicle 
or  light  duty  truck  is  first  purchased. 
This  term  is  synonymous  with  final 
product  purchase  location.  The  point  of 
first  sale  may  be  a  retail  customer, 
dealer,  distributor,  fleet  operator, 
broker,  secondary  manufacturer,  or  any 
other  entity  which  purchases  a  vehicle 
from  a  manufacturer.  In  cases  where  the 
end  user  purchases  the  completed 
vehicle  directly  from  the  manufacturer, 
the  end  user  is  the  point  of  first  sale. 
***** 

Round,  rounded  or  rounding  means, 
unless  otherwise  specified,  that 
numbers  will  be  rounded  according  to 
ASTM-E29-93a,  which  is  incorporated 
by  reference  in  this  part  piu"suant  to 
§86.1. 
***** 

Tier  2  standards  means  those  FTP 
exhaust  emission  standards  applicable 
to  new  light-duty  vehicles  and  light 
light  duty  trucks  and  that  begin  a  phase- 
in  in  the  2004  model  year,  and  those 
exhaust  emission  standards  applicable 
to  heavy  light  duty  trucks  that  begin  a 
phase-in  in  the  2008  model  year.  These 
standards  are  found  in  §  86.1811-04. 

Tier  2  vehicle  or  Tier  2  LDV/T  means 
any  light  duty  vehicle  or  light  duty 
truck,  including  HEVs  and  ZEVs,  of  the 
2004  or  later  model  year  certified  to 
comply  with  the  Tier  2  FTP  exhaust 
standards  contained  in  §86.1811-04. 
The  term  Tier  2  vehicle  also  includes 
any  light  duty  vehicle  or  truck,  of  any 
model  year,  which  is  certified  to  Tier  2 
FTP  exhaust  standards  for  purposes  of 
generating  or  banking  early  NOx  credits 
for  averaging  under  Tier  2  requirements 
as  allowed  in  this  subpart. 
***** 

U.S.  sales  means,  unless  otherwise 
specified,  sales  in  any  state  of  the 
United  States  except  for  California  or  a 
state  that  has  adopted  California  motor 
vehicle  standards  for  that  model  year 
piusuant  to  section  177  of  the  Clean  Air 
Act.  This  definition  applies  only  to 
those  regulatory  requirements 
addressing  Tier  2  and  interim  non-Tier 
2  LDV/Ts. 
***** 

14.  Section  86.1804-01  is  amended  by 
adding  the  following  acronyms  and 


abbreviations,  in  alphabetical  order,  to 
read  as  follows: 

§  86.1 804-01    Acronyms  and  abbreviations. 

***** 

HCHO — Formal  dehyde. 
***** 

HEV — Hybrid  electric  vehicle. 

***** 

HLDT — Heavy  light  duty  truck.  Includes 
only  those  trucks  over  6000  pounds  GVWR 
(LDT3S  and  LDT4s). 
***** 

LDV/LLDT— Light  duty  vehicles  and  light 
light-duty  trucks.  Includes  only  those  trucks 
rated  at  6000  pounds  GVWR  or  less  (LDTls 
and  LDT2s). 

LDV/T — Light  duty  vehicles  and  light  duty 
trucks.  This  term  is  used  collectively  to 
include,  or  to  show  that  a  provision  applies 
to,  all  light  duty  vehicles  and  all  categories 
of  light  duty  trucks,  i.e. 

LDTl,  LDT2,  LDT3  and  LDT4. 

LEV — Low  Emission  Vehicle. 


NLEV — Refers  to  the  National  Low 
Emission  Vehicle  Program.  Regulations 
governing  this  program  are  found  at  subpart 
R  of  this  part. 
***** 

NMOG — Non-methane  organic  gases. 

***** 

RAF — Reactivity  adjustment  factor. 
***** 

SULEV — Super  Ultra  Low  Emission 
Vehicle. 
***** 

TLEV — Transitional  Low  Emission 

Vehicle. 
***** 

ULEV — Ultra  Low  Emission  Vehicle. 
***** 

ZEV — Zero  Emission  Vehicle. 

***** 

15.  Section  86.1805-04  is  added  to 
read  as  follows: 

§86.1805-04    Useful  life. 

(a)  Except  as  required  under 
paragraph  (b)  of  this  section  or 
permitted  under  paragraphs  (d)  and  (e) 
of  this  section,  the  full  useful  life  for  all 
LDVs,  LDTls  and  LDT2s  is  a  period  of 
use  of  10  years  or  120,000  miles, 
whichever  occurs  first.  For  all  HLDTs, 
full  useful  life  is  a  period  of  11  years  or 
120,000  miles,  whichever  occm-s  first. 
This  full  useful  life  applies  to  exhaust, 
evaporative  and  refueling  emission 
requirements  except  for  standards 
which  are  specified  to  only  be 
applicable  at  the  time  of  certification. 

(b)  Manufactiu-ers  may  elect  to 
optionally  certify  a  test  group  to  the  Tier 
2  exhaust  emission  standards  for 
150,000  miles  to  gain  additional  NOx 
credits,  as  permitted  in  §86.1860-04{g). 
In  such  cases,  useful  life  is  a  period  of 
use  of  15  years  or  150,000  miles, 
whichever  occius  first,  for  all  exhaust. 


evaporative  and  refueling  emission 
requirements  except  for  cold  CO 
standards  and  standards  which  are 
applicable  only  at  the  time  of 
certification. 

(c)  Where  intermediate  useful  life 
exhaust  emission  standards  are 
applicable,  such  standards  are 
applicable  for  five  years  or  50,000  miles, 
whichever  occurs  first. 

(d)(1)  Manufactiu-ers  may  petition  the 
Administrator  to  provide  aJtemative 
useful  life  periods  for  idle  CO 
requirements  for  light  duty  trucks  when 
they  believe  that  the  useful  life  period 
described  in  this  section  is  significantly 
unrepresentative  for  one  or  more  test 
groups  (either  too  long  or  too  short). 
This  petition  must  include  the  full 
rationale  behind  the  request,  together 
with  any  supporting  data  and  other 
evidence.  Based  on  this  or  other 
information,  the  Administrator  may 
assign  an  alternative  useful  life  period. 
Any  petition  should  be  submitted  in  a 
timely  manner  to  allow  adequate  time 
for  a  thorough  evaluation. 

(2)  Where  cold  CO  standards  are 
applicable,  the  useful  life  requirement 
for  compliance  with  the  cold  CO 
standard  only,  is  5  years  or  50,000  miles 
whichever  occurs  first. 

(e)  Where  LDVs,  LDTls  and  LDT2s  of 
the  2003  or  earlier  model  years  are 
certified  to  Tier  2  exhaust  emission 
standards  for  purposes  of  generating 
early  NOx  credits,  manufacturers  may 
certify  those  vehicles  to  full  useful  lives 
of  100,000  miles  in  lieu  of  the  otherwise 
required  120.000  mile  full  useful  lives, 
as  provided  under  §  86.1861-04(c)(4). 

16.  Section  86.1806-01  is  amended  by 
adding  paragraph  Cb)(8)  to  read  as 
follows: 

§86.1806-01    On-board  diagnostics. 

***** 

(b)*  *  * 

(8)  For  Tier  2  and  interim  non-Tier  2 
hybrid  electric  vehicles  (HEVs)  only. 
Unless  added  to  HEVs  in  compliance 
with  other  requirements  of  this  section, 
or  unless  otherwise  approved  by  the 
Administrator: 

(i)  The  manufacturer  must  equip  each 
HEV  with  a  maintenance  indicator 
consisting  of  a  light  that  must  activate 
automatically  by  illuminating  the  first 
time  the  minimum  performance  level  is 
observed  for  each  battery  system 
component.  Possible  battery  system 
components  requiring  monitoring  are: 
battery  water  level,  temperature  control, 
pressure  control,  and  other  parameters 
critical  for  determining  battery 
condition. 

(ii)  The  manufacturer  must  equip  "off- 
vehicle  charge  capable  HEVs"  with  a 
useful  life  indicator  for  the  battery 
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system  consisting  of  a  light  that  must 
illumin.  te  the  first  time  the  battery 
system  i  s  unable  to  achieve  an  all- 
electric  jperating  range  (starting  from  a 
full  stat«-of-charge)  which  is  at  least  75 
percent  Df  the  range  determined  for  the 
vehicle  n  the  Urban  Driving  Schedule 
portion  )f  the  All-Electric  Range  Test 
(see  the  i^lalifomia  Zero-Emission  and 
Hybrid  I  lectric  Vehicle  Exhaust 
Emissioi  i  Standards  and  Test 
Procedu  es  for  2003  and  Subsequent 
Model  Year  Passenger  Cars,  Light-Duty 
Trucks  a  nd  Medium  Duty  Vehicles. 
These  re  quirements  are  incorporated  by 
refereno  s  (see  §  86.1) 

(iii)  Tie  manufactiuer  must  equip 
each  HE  /  with  a  separate  odometer  or 
other  device  subject  to  the  approval  of 
the  Administrator  that  can  acciuately 
measure  the  mileage  accumulation  on 
the  engii  les  used  in  these  vehicles. 
♦        *        * 

17.  Sei  lion  86.1807-01  is  amended  by 
revising  laragraph  (a)(3)(vi)  to  read  as 
follows: 

§86.1807fO1     Vehicle  labeling 

(a)* 

(3)* 

(vi) 
to  whichlthe 
for  test 
standard^ 
emission 
must  me  it 


I  The 


non 
manufacturer 
II  certific  ition 
engineer!  ng 
the  satisf  iction 
a  discont  nuity 
methane 
monoxi 
formald 
Test  Procied 
does  not 
of  20  to 
vehicles, 
must  alsc 


id  ! 
le  1 


8B 


tvro 


19.  Seqlion 
adding 
the 

sentence 
and  by  ac 
(i)(14) 


o 


exhaust  emission  standards 
test  group  is  certified,  and 
gl'oups  having  different  in-use 
,  the  corresponding  exhaust 
standards  that  the  test  group 
in  use.  In  lieu  of  this 
requirenfent,  manufacturers  may  use  the 
standard  zed  test  group  name 
designat(  d  by  EPA; 

•        *        • 

18.  Sedtion  86.1809-01  is  amended  by 
adding  p  uagraph  (e)  to  read  as  follows: 

§  86. 1 809-  01     Prohibition  of  defeat  devices. 


(e)  For  leach  test  group  of  Tier  2  and 
interim  n|on-Tier  2  LDV/Ts,  the 

must  submit,  with  the  Part 
application,  an 
evaluation  demonstrating  to 
of  the  Administrator  that 
in  emissions  of  non- 
arganic  gases,  carbon 
oxides  of  nitrogen  and 
yde  measured  on  the  Federal 

ure  (subpart  B  of  this  part) 
jccur  in  the  temperature  range 

degrees  F.  For  diesel 
the  engineering  evaluation 
include  particulate  emissions. 


8&»1810-01  is  amended  by 
new  sentences  to  the  end  of 
introductory  text;  by  adding  a  new 
:o  the  end  of  paragraph  (i)(6); 
ding  new  paragraphs  {i)(13), 
and  (p)  to  read  as  follows: 


§86.1810-01     General  standards;  Increase 
in  emissions;  unsafe  conditions;  waivers. 

*  *  *  For  Tier  2  and  interim  non-Tier 
2  LDV/Ts,  this  section  also  applies  to 
hybrid  electric  vehicles  and  zero 
emission  vehicles.  Unless  otherwise 
specified,  requirements  and  provisions 
of  this  subpart  applicable  to  methanol 
fueled  vehicles  are  also  applicable  to 
Tier  2  and  interim  non-Tier  2  ethanol 
fueled  LDV/Ts. 
***** 

(J)  *   *   * 

(6)  *   *   *  For  Tier  2  and  interim  non- 
Tier  2  LDV/Ts,  this  provision  does  not 
apply  to  eru-ichment  that  occius  upon 
cold  start,  warm-up  conditions  and 
rapid-throttle  motion  conditions  ("tip- 
in"  or  "tip-out"  conditions). 
***** 

(13)  A/C-on  specific  calibrations,  (i) 
For  Tier  2  and  interim  non-Tier  2  LDV/ 
Ts,  A/C-on  specific  calibrations  (e.g.  air 
to  fuel  ratio,  spark  timing,  and  e.xhaust 
gas  recirculation),  may  be  used  which 
differ  from  A/C-off  calibrations  for  given 
engine  operating  conditions  (e.g.,  engine 
speed,  manifold  pressure,  coolant 
temperature,  air  charge  temperature, 
and  any  other  parameters). 

(ii)  Such  calibrations  must  not 
unnecessarily  reduce  the  NMHC+NOx 
emission  control  effectiveness  during  A/ 
C-on  operation  when  the  vehicle  is 
operated  under  conditions  which  may 
reasonably  be  expected  to  be 
encountered  during  normal  operation 
and  use. 

(iii)  If  reductions  in  control  system 
NMHC+NOx  effectiveness  do  occur  as  a 
result  of  such  calibrations,  the 
manufacturer  must,  in  the  Application 
for  Certification,  specify  the 
circiunstances  under  which  such 
reductions  do  occur,  and  the  reason  for 
the  use  of  such  calibrations  resulting  in 
such  reductions  in  control  system 
effectiveness. 

(iv)  A/C-on  specific  "open-loop"  or 
"commanded  enrichment"  air-fuel 
eiu-ichment  strategies  (as  defined 
below),  which  differ  from  A/C-off 
"open-loop"  or  "commanded 
enrichment"  air- fuel  enrichment 
strategies,  may  not  be  used,  with  the 
following  exceptions:  Cold-start  and 
warm-up  conditions,  or,  subject  to 
Administrator  approval,  conditions 
requiring  the  protection  of  the  vehicle, 
occupants,  engine,  or  emission  control 
hardware.  Other  than  these  exceptions, 
such  strategies  which  are  invoked  based 
on  manifold  pressure,  engine  speed, 
throttle  position,  or  other  engine 
parameters  must  use  the  same  engine 
parameter  criteria  for  the  invoking  of 
this  air-fuel  enrichment  strategy  and  the 
same  degree  of  enrichment  regardless  of 


whether  the  A/C  is  on  or  off.  "Open- 
loop"  or  "commanded"  air-fuel 
enrichment  strategy  is  defined  as 
enrichment  of  the  air  to  fuel  ratio 
beyond  stoichiometry  for  the  purposes 
of  increasing  engine  power  output  and 
the  protection  of  engine  or  emissions 
control  hardware.  However,  "closed- 
loop  biasing,"  defined  as  small  changes 
in  the  air-fuel  ratio  for  the  purposes  of 
optimizing  vehicle  emissions  or 
driveability,  must  not  be  considered  an 
"open-loop"  or  "commanded"  air-fuel 
enrichment  strategy.  In  addition, 
"transient"  air-fuel  enrichment  strategy 
(or  "tip-in"  and  "tip-out"  enrichment), 
defined  as  the  temporary  use  of  an  air- 
fuel  ratio  rich  of  stoichiometry  at  the 
begiiuiing  or  duration  of  rapid  throttle 
motion,  must  not  be  considered  an 
"open-loop"  or  "commanded"  air-fuel 
enrichment  strategy. 

(14)  "Lean-on-cniise"  calibration 
strategies,  (i)  For  Tier  2  and  interim 
non-Tier  2  LDV/Ts,  the  manufacturer 
must  state  in  the  Application  for 
Certification  whether  any  "leem-on- 
cruise"  strategies  are  incorporated  into 
the  vehicle  design.  A  "lean-on-cruise" 
air-fuel  calibration  strategy  is  defined  as 
the  use  of  an  air-fuel  ratio  significantly 
greater  than  stoichiometry,  during  non- 
deceleration  conditions  at  speeds  above 
40  mph.  "Lean-on-cruise"  air-fuel 
calibration  strategies  must  not  be 
employed  during  vehicle  operation  in 
normal  driving  conditions,  including  A/ 
C  usage,  unless  at  least  one  of  the 
following  conditions  is  met: 

(A)  Such  strategies  are  substantially 
employed  during  the  FTP  or  SFTP; 

(B)  Such  strategies  are  demonstrated 
not  to  significantly  reduce  vehicle 
NMHC+NOx  emission  control 
effectiveness  over  the  operating 
conditions  in  which  they  are  employed; 
or 

(C)  Such  strategies  are  demonstrated 
to  be  necessary  to  protect  the  vehicle 
occupants,  engine,  or  emission  control 
hardware. 

(ii)  If  the  manufacturer  proposes  to 
use  a  "lean-on-cruise"  calibration 
strategy,  the  manufacturer  must  specify 
the  circumstances  under  which  such  a 
calibration  would  be  used,  and  the 
reason  or  reasons  for  the  proposed  use 
of  such  a  calibration. 
***** 

(o)  Unless  otherwise  approved  by  the 
Administrator,  manufacturers  must 
measure  NMOG  emissions  in 
accordance  with  the  California  Non- 
Methane  Organic  Gas  Test  Procedures. 
These  procedures  are  incorporated  by 
reference  (see  §  86.1). 

(p)  For  diesel  vehicles,  manufacturers 
may  measure  non-methane 
hydrocarbons  in  lieu  of  NMOG. 
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20.  Section  86.1811-01  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  text  to  read  as  follows: 

§86.1811-01     Emission  standards  for  light- 
duty  vehicles. 

*  *  *  This  section  does  not  apply  to 
2004  and  later  model  year  vehicles, 
except  as  specifically  referenced  by 
§86.1811-04. 

***** 

21.  Section  86.1811-04  is  added  to 
read  as  follows: 

§86.1811-04    Emission  standards  for  light 
duty  vehicles  and  light  duty  trucks. 

(a)  Applicability.  (1)  This  section 
contains  regulations  implementing 
emission  standards  for  all  light  duty 
vehicles  and  light  duty  trucks  (LDV/Ts). 
This  section  applies  to  2004  and  later 
model  year  LDV/Ts  fueled  by  gasoline, 
diesel,  methanol,  ethanol,  natural  gas 
and  liquefied  petroleum  gas  fuels, 
except  as  noted.  Additionally,  this 
section  contains  provisions  applicable 
to  hybrid  electric  vehicles  (HEVs)  and 
zero  emission  vehicles  (ZEVs).  Multi- 
fueled  vehicles  must  comply  with  all 
requirements  established  for  each 
consiuned  fuel. 

(2)(i)  This  section  also  applies  to 
LDV/LLDTs  of  model  yeeu-s  prior  to 
2004,  when  manufacturers  certify  such 
vehicles  to  Tier  2  exhaust  emission 
requirements  to  utilize  alternate  phase- 
in  schedules,  as  allowed  under 
paragraph  (k)(6)  of  this  section,  and/or 
to  earn  NOx  credits  for  use  in 
complying  with  the  Tier  2  fleet  average 
NOx  standard  which  takes  effect  in  the 
2004  model  year  for  LDV/LLDTs. 

(ii)  This  section  also  applies  to  HLDTs 
of  model  years  prior  to  2004,  when 
manufacturers  certify  such  vehicles  to 
Tier  2  exhaust  emission  requirements  to 
utilize  alternate  phase-in  schedules  as 
allowed  under  paragraph  (k)(6)  of  this 
section. 

(3)  Except  where  otherwise  specified, 
this  section  applies  instead  of 


§§86.1811-01,  86.1812-01.  86.1813-01. 
86.1814-01,  86.1814-02,  86.1815-01, 
and  86.1815-02. 

(4)  Except  where  otherwise  specified, 
the  provisions  of  this  section  apply 
equally  to  LDVs  and  all  categories  of 
LDTs,  as  reflected  by  the  use  of  the  term 
LDV/T. 

(5)  The  exhaust  emission  standards 
and  evaporative  emission  standards  of 
this  section  apply  equally  to 
certification  and  in-use  LDV/Ts  luiless 
otherwise  specified. 

(b)  Test  weight.  (1)  Except  as  required 
in  paragraph  (b)(2)  of  this  section, 
emission  testing  of  all  LDV/Ts  to 
determine  compliance  with  any  exhaust 
or  evaporative  emission  standard  set 
forth  in  this  part  must  be  on  a  loaded 
vehicle  weight  (LVW)  basis,  as  that  term 
is  defined  in  this  subpart. 

(2)  Interim  non-Tier  2  HLDTs  tested  to 
Tier  1  SFTP  standards,  must  be  tested 
on  cui  adjusted  loaded  vehicle  weight 
(ALVW)  basis,  as  that  term  is  defined  in 
this  subpart,  during  the  SCO 3  element  of 
the  SFTP. 

(c)  Tier  2  FTP  exhaust  emission 
standards.  Exhaust  emissions  from  Tier 
2  LDV/Ts  must  not  exceed  the  standards 
in  Table  S04-1  of  this  section  at  full 
useful  life  when  tested  over  the  Federal 
Test  Procedure  (FTP)  described  in 
subpart  B  of  this  part.  Exhaust 
emissions  from  Tier  2  LDV/Ts  must  not 
exceed  the  standards  in  Table  S04-2  of 
this  section  at  intermediate  useful  life, 
if  applicable,  when  tested  over  the  FTP. 
Manufacturers  of  LDV/Ts  must  meet 
these  standards  according  to  the  phase- 
in  schedules  shown  in  Tables  S04-6 
and  S04-7  of  this  section. 

(1)  For  a  given  test  group  a 
manufacturer  desires  to  certify  to 
operate  only  on  one  fuel,  the 
manufactiu-er  must  select  a  set  of 
standards  from  the  same  bin  (line  or 
row)  in  Table  S04-1  of  this  section  for 
non-methane  organic  gases  (NMOG), 
carbon  monoxide  (CO),  oxides  of 
nitrogen  (NOx).  formaldehyde  (HCHO) 


and  particulate  matter  (PM).  The 
manufacturer  must  certify  the  test  group 
to  meet  those  standards,  subject  to  all 
the  applicable  provisions  of  this 
subpart.  The  manufacturer  must  also 
certify  the  test  group  to  meet  the 
intermediate  useful  life  standards  (if 
any)  in  Table  S04-2  of  this  section 
having  the  same  EPA  bin  reference 
number  as  the  chosen  full  useful  life 
standards. 

(2)  For  a  given  test  group  of  flexible- 
fueled,  bi-fuel  or  dual  fuel  vehicles 
when  operated  on  the  alcohol  or 
gaseous  fuel  they  are  designed  to  use, 
manufactiu-ers  must  select  a  bin  of 
standards  from  Table  S04-1  of  this 
section  and  the  corresponding  bin  in 
Table  S04-2,  if  any.  When  these 
flexible-fueled,  bi-fuel  or  dual  fuel 
vehicles  are  certified  to  operate  on 
gasoline  or  diesel  fuel,  the  manufacturer 
may  choose  to  comply  with  the  next 
numerically  higher  NMOG  standard 
above  the  bin  which  contains  the 
standards  selected  for  certification  on 
the  gaseous  or  alcohol  fuel. 

(3)  The  bin  7  NMOG  value  may  be 
used  by  alternative  fueled  vehicles 
when  operated  on  gasoline  or  diesel  fuel 
when  such  vehicles  are  certified  to  bin 

6  standards  on  the  gaseous  or  alcohol 
fuel  on  which  they  are  designed  to 
operate. 

(4)  In  addition  to  the  bins  shown  in 
Tables  S04-1  and  2  of  this  section, 
manufacturers  may  also  use  the 
applicable  interim  non-Tier  2  bins  for 
Tier  2  vehicles.  These  bins  are  shown  in 
Tables  S04-8  and  9  of  this  section  for 
LDV/LLDTs  and  Tables  S04-10  and  11 
of  this  section  for  HLDTs.  These  bins 
may  only  be  used  through  the  last 
model  year  of  the  duration  of  the 
applicable  interim  program,  i.e.  2006  for 
LDV/LLDTs  and  2008  for  HLDTs.  In  a 
given  model  year,  an  individual  vehicle 
may  not  be  included  in  both  the  Tier  2 
program  and  an  interim  program. 

(5)  Tables  S04-1  and  S04-2  follow: 


Table  S04-1.— Tier  2  Light  Duty  Full  Useful  Life  Exhaust  Mass  Emission  Standards 

[Grams  per  mile] 


EPA  bin  No. 

NMOG 

CO 

HCHO 

NOx 

PM 

7  

•0.156 
0.125 
0.090 
0.090 
0.055 
0.070 
0.010 
0.000 

7  

6  

5  

4 : 

3  

2  

1  

4.2 
4.2 
42 
2.1 
2.1 
2.1 
0.0 

.018 
0.018 
0.018 
0.011 
0.011 
0.004 
0.000 

0.20 
0.15 
0.07 
0.07 
0.04 
0.02 
0.00 

0.02 
OM 
0.01 
0.01 
0.01 
0.01 
0.0 

'  Applicable  only  to  flexible-fueled  and  dual-fuel  bin  7  vehicles  when  certifying  for  operation  on  gasoline. 


26132 


Federal  Register / Vol.  64,  No.  92 /Thursday,  May  13,  1999 /Proposed  Rules 


Table  S04-2.— Tier  2  Light  Duty  Intermediate  Useful  Life  Exhaust  Mass  Emission  Standards 

[Grams  per  mile] 


EPA  bin  No. 


7 
7 
6 
5 
4 


NMOG 


»0.125 
0.100 
0.075 
0.075 
0.040 


CO 


3.4 
3.4 

3.4 

1.7 


HCHO 


0.015 
0.015 
0.015 
0.008 


NOx 


0.14 

0.11 
0.05 
0.05 


PM" 


'  Applic  able  only  to  flexible-fueled  and  dual-fuel  bin  7  vehicles  when  certifying  for  operation  on  gasoline. 
"The  14"  useful  life  PM  standards  from  Table  S04-1  also  apply  at  intennediate  useful  life. 


(d) 

For  a 
sales  of 


Fhet 


us 


average  NOx  Standards.  (1) 
giVen  individual  model  year's 
Tier  2  LDV/Ts.  including  model 
the  phase-in  years  of  the 
st  indards,  manufactxirers  must 
ivith  a  fleet  average  oxides  of 
(NOx)  standard  of  0.07  grams 
The  manufacturer  must 
its  fleet  average  NOx  emission 
described  in  §86.1860-04. 
through  and  including  model  year 
minufacturers  must  calculate 
fleet  average  NOx  emission 
LDV/LLDTs  and  HLDTs  as 
in  §86.1860-04. 
Early  Tier  2  LDV/LLDTs.  For 
prior  to  2004,  where  the 
desires  to  bank  early  Tier 
credits  as  permitted  under 

(c),  the  manufacturer  must 
'  vith  a  fleet  average  standard  of 
per  mile  for  its  Tier  2  LDV/ 
I  Manufacturers  must  determine 
laitce  with  the  NOx  fleet  average 
according  to  regulations  in 


years  dicing  i 
Tier  2 
comply 
nitrogen 
per  mile 
calculati  I 
level(s 
Up 
2008. 
separate 
levels 
described 
[2)  For 
model  yi  sars 
manufac  turer 


186  L 


grajas 


2  NOx 

§86.1 

comply 

0.07 

LLDTs 

compli 

standard 

§86.1861  MM 

(3)  Foi 
years 


section,  evaporative  emissions  from 
gasoline-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled,  ethanol- 
fueled  and  methanol-fueled  LDV/Ts 
must  not  exceed  the  standards  in  this 
paragraph.  The  standards  apply  equally 
to  certification  and  in-use  LDV/Ts, 
except  that  the  spitback  standard 
applies  only  to  newly  assembled  LDV/ 
Ts. 

(Ij  Diumal-plus-hot  soak  evaporative 
hydrocarbon  standards.  Hydrocarbons 
for  LDV/Ts  must  not  exceed  the  diurnal 
plus  hot  soak  standards  shown  in  Table 
S04-3  for  the  full  three  diurnal  test 
sequence  and  for  the  supplemental  two 
diurnal  test  sequence.  Table  S04-3 
follows: 

Table  S04-3.— Light-Duty  Diurnal 
Plus  Hot  Soak  Evaporative 
Emission  Standards 

[Grams  per  test] 


prior 


Early  Tier  2  HLDTs.  For  model 
to  2008,  where  the 
manufac  tuiei  desires  to  bank  early  Tier 
cfedits  as  permitted  under 

(c),  the  manufacturer  must 
1  vith  a  fleet  average  standard  of 

per  mile  for  its  Tier  2 
Manufacturers  must  determine 
with  the  NOx  fleet  average 
according  to  regiilations  in 


2  NOx 

§86.186 

comply 

0.07 

HLDTs. 

compl 

standard 

§86.186^-04 

(e)  Eve  porat 
Consiste;  it 


graiis 


lai  ice 


Vehicle  category 

3  day  diur- 
nal +  hot 
Soak 

Supple- 
mental 2 
day  diur- 
nal +  hot 
soak 

LDVs,  LDTIsand 

LDT2S  

LDT3S  and  LDT4s  .. 

0.95 

1.2 

1.2 
1.5 

ive  emission  standards. 
with  the  phase-in 
requirem  ents  in  paragraph  (k)  of  this 


(2)  Running  loss  standard. 
Hydrocarbons  for  LDV/Ts  measured  on 
the  running  loss  test  must  not  exceed 
0.05  grams  per  mile. 

(3)  Refueling  emission  standards. 
Refueling  emissions  must  not  exceed 
the  following  standards: 


(i)  For  gasoline-fueled,  diesel-fueled 
and  methanol-fueled  LDV/Ts:  0.20 
grams  hydrocarbon  per  gallon  (0.053 
grams  per  liter)  of  fuel  dispensed. 

(ii)  For  liquefied  petroleum  gas-fueled 
LDV/Ts:  0.15  grams  hydrocarbon  per 
gallon  (0.04  grams  per  liter)  of  fuel 
dispensed. 

(iii)  Refueling  standards  for  LDT3s 
and  LDT4S  are  subject  to  the  phase-in 
requirements  found  in  §86.1810-01(k). 

(4)  Spitback  standards.  For  gasoline 
and  methanol  fueled  LDV/Ts, 
hydrocarbons  measured  on  the  fuel 
dispensing  spitback  test  must  not 
exceed  1.0  grams  hydrocarbon  (carbon  if 
methanol-fueled)  per  test. 

(5)  Vehicles  not  certified  to  meet  the 
evaporative  emission  standards  in  this 
paragraph  (e)  as  permitted  under  the 
phase-in  schedule  of  paragraph  (k)  of 
this  section,  must  meet  applicable 
evaporative  emission  standards  in 
§§86.1811-01.  86.1812-01,  86.1813-01, 
86.1814-02  or  86.1815-02  except  that 
all  LDV/Ts  must  meet  the  refueling 
emission  standards  in  paragraph  (e)(3) 
of  this  section. 

(f)  Supplemental  exhaust  emission 
standards  for  LDV/Ts.  (1)  Supplemental 
exhaust  emissions  from  gasoline-fueled 
and  diesel  fueled  LDV/Ts  must  not 
exceed  the  standards  in  Table  S04— 4  at 
full  useful  life.  Supplemental  exhaust 
emission  standards  are  not  applicable  to 
alternative  fueled  LDV/Ts,  or  flexible 
fueled  LDV/Ts  when  operated  on  a  fuel 
other  than  gasoline  or  diesel.  Table  S04- 
4  follows: 


T/  iBLE  804-4.—  Full  Useful  Life  Supplemental  Emission  Standards  (SFTP  Standards)  for  LDV/Ts 

[Grams/mile] 


Vehicle  category 


ldv/ldti 

LDT2  . 
LDT3  . 
LDT4  . 


usoe 

NMHC+NOx 


0.20 
0.37 
0.53 
0.78 


US06 
CO 


11.1 
14.6 
16.9 
19.3 


SC03 

NMHC+NOx 


0.26 
0.39 
0.44 
0.62 


SC03 
CO 


4.2 
5.5 
6.4 
7.3 


Gasoline- fueled  LDV/Ts,  diesel-fueled  LDV/Ts  and  flexible  fueled  LDV/Ts  when  operated  on  gasoline  or  diesel 
subject  to  intermediate  useful  life  FTP  standards,  must  not  exceed  the  intermediate  useful  life  supplemental 
emissionl  standards  in  Table  S04-5,  as  follows: 


(2) 
fuel,  anc 
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Table  S04-5.- 

-Intermediate  Useful  Life  Supplemental  Emission  Standards  (SFTP  Standards)  for  LDVn"s 

[Grams/mile] 

Vehicle  category 

US06 
NMHC+NOx 

US06 
CO 

SC03 

NMHC+NOx 

SC03 
CO 

LDV/LDT1   

LDT2 

0.16 
0.30 
0.45 
0.67 

9.0 

11.6 
11.6 
13.2 

0.22 
0.32 
0.36 
0.51 

3.0 
39 

LDT3  

LDT4  

3.0 

4.4 

(3)  For  interim  non-Tier  2  gasoline, 
diesel  and  flexible-fueled  LDTSs  and 
LDT4S,  manufactvirers  may,  at  their 
option,  meet  the  gasoline  SFTP 
standards  foimd  in  §§  86.1814-02  and 
86.1815-02,  respectively. 

(4)  Interim  non-Tier  2  gasoline,  diesel 
and  flexible-hieled  LDV/LLDTs  certified 
to  bin  5  FTP  exhaust  emission  standards 
from  Table  S04-8  in  this  section  may 
meet  the  gasoline  Tier  1  SFTP 
requirements  foimd  at  §  86.1811-01{b). 

fg)  Cold  temperature  exhaust 
emission  standards  for  LDV/Ts.  These 
standards  are  applicable  only  to 
gasoline  fueled  LDV/Ts.  For  cold 
temperature  exhaust  emission 
standards,  a  useful  life  of  50,000  miles 
applies. 

(1)  For  LDVs  and  LDTls,  the  standard 
is  10.0  grams  per  mile  CO. 

(2)  For  LDT2S,  LDTSs  and  LDT4s,  the 
standard  is  12.5  grams  per  mile  CO. 

(h)  Certification  short  test  exhaust 
emission  standards  for  LDV/Ts. 
Certification  short  test  emissions  from 
all  gasoline-fueled  otto  cycle  LDV/Ts 
must  not  exceed  the  following 
standards: 

(1)  Hydrocarbons:  100  ppm  as  hexane, 
for  certification  and  SEA  testing;  220 
ppm  as  hexane,  for  in-use  testing. 

(2)  Carbon  monoxide:  0.5%  for 
certification  and  SEA  testing;  1.2%  for 
in-use  testing. 

(i)  Idle  exhaust  emission  standards  for 
light  duty  trucks.  Exhaust  emissions  of 
carbon  monoxide  from  gasoline, 
methanol,  natiual  gas,  and  liquefied 
petroleum  gas-fueled  light  duty  trucks 
must  not  exceed  0.5%  of  exhaust  gas 
flow  at  curb  idle  for  the  useful  life  of  the 
trucks  as  defined  in  this  part.  This 
standard  does  not  apply  to  light  duty 
vehicles. 

(j)  Highway  NOx  exhaust  emission 
standard  for  LDV/Ts.  The  maximum 
projected  NOx  emissions  measured  on 
the  federal  Highway  Fuel  Economy  Test 
in  40  CFR  part  600,  subpart  B,  must  not 
be  greater  Uian  1.33  times  the  applicable 
FTP  NOx  standard  to  which  the 
memufacturer  certifies  the  test  group. 
Both  the  projected  emissions  and  the 
product  of  the  NOx  standard  and  1.33 
must  be  rounded  to  the  nearest  0.01  g/ 
mi  before  being  compared. 


(k)  Phase-in  of  the  Tier  2  FTP  exhaust 
and  evaporative  requirements;  small 
volume  manufacturer  flexibilities.  (1) 
Manufacturers  must  comply  with  the 
phase-in  requirements  in  Tables  S04-6 
and  S04-7  of  this  section  for  the  Tier  2 
FTP  exhaust  emission  requirements 
specified  in  paragraph  (c)  of  this 
section.  Separate  phase-in  schedules  are 
provided  for  LDV/LLDTs  and  HLDTs. 
These  requirements  specify  the 
minimum  percentage  of  the 
manufacturer's  LDV/LLDT  and  HLDT 
U.S.  sales,  by  model  year,  that  must 
meet  the  Tier  2  requirements  for  their 
full  useful  lives.  Tables  S04-6  and  S04- 
7  follow: 

Table  S04-6.— Phase-In  Percent- 
ages for  LDV/LLDT  Tier  2  RE- 
QUIREMENTS 


Model  year 

Percentage  of 

LDV/LLDTs 
ttiat  must  meet 
tier  2  require- 
ments 

2004 : 

2005 

2006 

2007  and  subsequent 

25 

50 

75 

100 

Table  S04-7.— Phase-In  Percent- 
ages FOR  HLDT  Tier  2  Require- 
ments 


Model  year 

Percentage 
of  HLDTs 
that  must 

meet  tier  2 
require- 
ments 

2008 

50 

2009  and  subsequent 

100 

(2)  Manufacturers  must  also  comply 
with  the  phase-in  requirements  in 
Tables  S04-6  and  S04-7  of  this  section 
for  the  evaporative  emission 
requfrements  contained  in  paragraph  (e) 
of  this  section. 

(3)  Manufactvuers  may  opt  to  use 
different  LDV/LLDTs  and  HLDTs  to 
meet  the  phase-in  requirements  for 
evaporative  emissions  and  FTP  exhaust 
emissions,  provided  that  the 
manufacturer  meets  the  minimum 


phase-in  requirements  in  Table  S04-6 
and  Table  S04-7  of  this  section  for  both 
FTP  exhaust  and  evaporative  emissions. 
A  LDV  or  LDT  counted  toward 
compliance  with  any  phase-in 
requirement  for  FTP  exhaust  or 
evaporative  standards,  must  comply 
with  all  applicable  Tier  2  exhaust 
requirements  or  all  evaporative 
requirements,  as  applicable,  described 
in  this  section. 

(4)  LDVs  and  LDTs  not  certified  to 
meet  the  Tier  2  FTP  exhaust 
requirements  during  model  years  2004- 
2008,  as  allowed  under  this  subpart,  are 
subject  to  the  provisions  of  paragraph  (1) 
of  this  section.  LDVs  and  LDTs  not 
certified  to  meet  the  evaporative 
requirements  in  paragraph  (e)  of  this 
section  during  model  years  2004-2008, 
as  allowed  under  this  subpart,  must 
meet  all  evaporative  requirements  found 
in  §§86.1811-01,  86.1812-01,  86.1813- 
01,  86.1814-02  and  86.1815-02  as 
applicable,  and  the  refueling 
requirements  found  in  paragraph  (e)(3) 
of  this  section. 

(5)(i]  Small  volume  manufacturers,  as 
defined  in  this  part,  are  exempt  from  the 
LDV/LLDT  phase-in  requirements  for 
model  years  2004,  2005  and  2006  in 
Table  S04-6,  but  must  comply  with  the 
100%  requirement  for  the  2007  and  later 
model  years. 

(ii)  Small  volume  manufacturers,  as 
defined  in  this  part,  are  exempt  from  the 
HLDT  phase-in  requirement  for  model 
year  2008  in  Table  S04-7  of  this  section 
and  the  interim  fleet  average  NOx 
standard  and  the  phase-in  of  the  HLDT 
interim  non-Tier  2  FTP  exhaust 
standards  for  the  2004,  2005  and  2006 
model  years. 

(iii)  Small  volume  manufacturers 
must  comply  with  the  interim  non-Tier 
2  FTP  exhaust  emission  standards  of  bin 
5  or  lower  from  Tables  S04-10  and  11 
of  this  section  for  HLDTs  of  model  years 
2004,  2005  and  2006;  the  interim  non- 
Tier  2  FTP  exhaust  standards  from 
Tables  S04-10  and  11  and  the  0.20  g/ 
mi  fleet  average  NOx  standard  for  the 
2007  and  2008  model  year;  and  the  Tier 
2  FTP  exhaust  standards,  evaporative 
standards,  and  the  0.07  g/mi  fleet 
average  NOx  standard  for  the  2009  and 
later  model  years. 
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V  manufacturer  may  elect  an 
phase-in  schedule  that  results 
phase-in  for  LDV/LLDTs  by 
/alternate  phase-in  schedules 
uce  a  sum  of  at  least  250% 
percentages  of  LDV/LLDTs 
to  Tier  2  requirements  for  each 
from  2001  through  2007  are 
.  As  an  example,  a  10/25/50/65/ 
phase-in  that  began  in  2003 
ve  a  sum  of  250  percent  would 
f^table.  However,  a  10/25/40/70/ 
phase-in  that  began  the 
would  have  a  sum  of  245 
md  would  not  be  acceptable, 
nanufacturer  electing  this 
r  LDV/LLDTs  may  calculate  its 
ia|ice  with  the  evaporative 
in  paragraph  (e)(1)  of  this 
!  eparately  from  its  compliance 

2  exhaust  standards,  provided 
jhase-in  schedules  for  each 

produce  a  sum  of  at  least  250 
vhen  calculated  as  described  in 

(k)(6)(i)  of  this  section.  A 
counted  towards  compliance 
phase-in  requirement  for  the 
e^ihaust  standards  or  the 
ve  standards  in  paragraph 
his  section,  must  comply  with 
Tier  2  exhaust  standards 
standards,  as 
e,  described  in  this  section, 
addition  to  the  requirements  of 
(k){6)(i)and(ii)ofthis 
manufacturer  of  LDV/LLDTs 
0  use  an  alternate  phase-in 
for  compliance  with  the  Tier  2 
standards  or  the  evaporative 
in  paragraph  (e)(1)  of  this 
ijiust  ensure  that  the  sum  of  the 
of  vehicles  from  model 
through  2004,  meeting  such 
)r  evaporative  standards,  as 
is  at  least  25%. 


(iv)  A  manufacturer  may  elect  an 
alternate  phase-in  schedule  that  results 
in  100%  phase-in  for  HLDTs  by  2009. 
The  requirements  of  paragraph  (k)(6)(i) 
through  (k)(6)(iii)  of  this  section  apply, 
except  that  for  HLDTs,  the  calculation 
described  in  paragraph  (k)(6)(i)  of  this 
section  may  cover  model  years  2001 
through  2009  and  must  produce  a  sum 
ofat  least  150%. 

(7)(i)  Sales  percentages  for  the 
purpose  of  determining  compliance 
with  the  phase-in  of  the  Tier  2 
requirements  and  the  phase-in  of  the 
evaporative  standards  in  paragraph 
(e)(1)  of  this  section,  must  be  based 
upon  projected -U.S.  sales  of  LDV/LLDTs 
and  HLDTs  of  the  applicable  model  year 
by  the  manufactiaer  to  the  point  of  first 
sale.  Such  sales  percentages  must  be 
rounded  to  the  nearest  one  tenth  of  a 
percent,  and  must  not  include  vehicles 
and  trucks  projected  to  be  sold  to  points 
of  first  sale  in  California  or  a  state  that 
has  adopted  California  requirements  for 
that  model  year  as  permitted  under 
section  177  of  the  Act. 

(ii)  Alternatively,  the  manufacturer 
may  petition  the  Administrator  to  allow 
actual  voliune  produced  for  U.S.  sales  to 
be  used  in  lieu  of  projected  U.S.  sales 
for  purposes  of  determining  compliance 
with  the  phase-in  percentage 
requirements  under  this  section.  The 
manufacturer  must  submit  its  petition 
within  30  days  of  the  end  of  the  model 
year  to  the  Vehicle  Programs  and 
Compliance  Division.  For  EPA  to 
approve  the  use  of  actual  volume 
produced  for  U.S.  sales,  th"fe 
manufacturer  must  establish  to  the 
satisfaction  of  the  Administrator,  that 
actual  production  volume  is 
functionally  equivalent  to  actual  sales 
volume  of  LDV/LLDTs  and  HLDTs  sold 


in  states  other  than  California  and  states 
that  have  adopted  California  standards. 

(iii)  Manufacturers  must  submit 
information  showing  compliance  with 
all  phase-in  requirements  of  this  section 
with  its  Part  I  application  as  required  by 
§86.1844(d)(13). 

(1)  FTP  exhaust  standards  for  interim 
non-Tier  2  LDV/LLDTs  and  HLDTs.  (1) 
FTP  exhaust  emission  standards  for 
interim  non-Tier  2  LDV/LLDTs.  (i)  LDV/ 
LLDTs  that  are  not  certified  to  meet  Tier 
2  FTP  exhaust  emission  requirements 
during  the  Tier  2  phase-in  period 
(model  years  2004-2006)  must  comply 
with  the  full  useful  life  FTP  exhaust 
emission  standards  listed  in  Table  S04- 
8  of  this  section  and,  the  corresponding 
intermediate  useful  life  standards,  if 
any,  in  Table  S04-9  of  this  section. 
Manufactiu-ers  may  choose  the  bin  of 
full  useful  life  standards  to  which  they 
certify  a  test  group  of  vehicles,  subject 
to  the  requirements  in  paragraph  (l)(3)(i) 
of  this  section.  In  addition  to  the  bins 
shown  in  Tables  S04-8  and  S04-9  of 
this  section,  manufactiuers  may  also  use 
the  Tier  2  bins  shown  in  Tables  S04-1 
and  S04-2  of  this  section. 
Manufacturers  may  include  LDV/LLDTs 
in  the  interim  program  that  are  not  used 
to  meet  the  Tier  2  corporate  average 
NOx  standard  or  the  phase-in 
percentage  requirements  in  the  Tier  2 
program  or  to  generate  Tier  2  NOx 
credits.  More  simply,  a  manufacturer 
may  use  the  Tier  2  bins  for  interim  non- 
Tier  2  vehicles;  but.  in  a  given  model 
year,  an  individual  vehicle  may  not  be 
included  in  both  the  Tier  2  program  and 
an  interim  program.  Tables  S04-8  and 
S04-9  follow: 


Table  S04-8.— Full  Useful  Life  Interim  Exhaust  Mass  Emission  Standards  for  LDV/LLDTs 

[Grams  per  mile] 


EPA  Bin  No. 


NMOG 


0.156 
0.090 
0.055 
0.090 
0.000 


CO 


4J2 
A2 
2.1 
4.2 

0.0 


NOx 


0.60 
0.30 
0.30 
0.07 
0.00 


HCHO 


0.018 
0.018 
0.011 
0.018 
0.000 


PM 


0.06 
0.06 
0.04 
0.01 
0.0 


T/|ble  S04-9.— Intermediate  Useful  Life  Interim  Exhaust  Mass  Emission  Standards  for  LDV/LLDTs 

[Grams  per  mile] 


EPA  Bin  No. 


NMOG 


0.125 
0.075 
0.040 
0.075 


CO 


3.4 
3.4 
1.7 
3.4 


NOv 


0.40 
0.20 
0.20 
0.05 


HCHO 


0.015 
0.015 
0.008 
0.015 


PM 


anufactxirers  must  select  a  set  of  standards  from  the  same  bin  in  Table  504-8  of  this  section  and  the  corresponding 
"e  S04-9,  if  any.  for  a  given  test  group  of  flexible-fueled,  dual  fuel  or  multi-fuel  LDV/LLDTs,  when  operated 


Tibl 
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on  the  alcohol  or  gaseous  hiel  they  are  designed  to  use.  When  these  flexible-fueled,  dual  hiel  or  multi  fuel  LDV/ 
Ts  are  certified  to  operate  on  gasoline,  the  manufactiuer  may  choose  to  comply  with  the  next  numerically  higher 
NMOG  standard  (if  there  is  one)  above  the  bin  which  contains  the  standards  selected  for  certification  on  the  gaseous 
or  alcohol  fuel. 


(2)  FTP  exhaust  emission  standards 
for  interim  non-Tier  2  HLDTs.  (i)  HLDTs 
of  model  years  2004-2008  that  are  not 
certified  to  meet  the  Tier  2  FTP  exhaust 
standards  in  paragraph  (c)  of  this 
section  must  comply  with  the  interim 
non-Tier  2  FTP  exhaust  emission 
standards  in  Tables  S04-10  and  S04-11 
of  this  section. 

(ii)  HLDTs  of  model  years  2004-2008 
that  are  not  certified  to  meet  the  Tier  2 
FTP  exhaust  standards  in  paragraph  (c) 
of  this  section  must  also  comply  with 
the  fleet  average  NOx  standard 


described  in  paragraph  (l)(3)(ii)  of  this 
section  subject  to  the  phase-in  schedule 
in  paragraph  (l)(2)(iv)  of  this  section,  i.e. 
25  percent  of  the  HLDTs  must  meet  the 
fleet  average  standard  of  0.20  g/mi  in 
2004,  50  percent  in  2005,  and  so  on. 
(iii)  Manufactxuers  may  choose  the 
bin  of  full  useful  life  standards  to  which 
they  certify  a  test  group  of  HLDTs, 
subject  to  the  requirements  in  paragraph 
(l)(3)(ii)  of  this  section.  In  addition  to 
the  bins  shown  in  Tables  S04-10  and 
S04-11  of  this  section,  manufactvuers 
may  also  use  the  Tier  2  bins  shown  in 


Tables  S04-1  and  S04-2  of  this  section. 
Therefore,  manufacturers  may  include 
HLDTs  in  the  interim  program  that  are 
not  used  to  meet  the  Tier  2  corporate 
average  NOx  standard  or  the  phase-in 
percentage  requirements  in  the  Tier  2 
program  or  to  generate  Tier  2  NOx 
credits.  More  simply,  a  manufacturer 
may  use  the  Tier  2  bins  for  interim  non- 
Tier  2  vehicles;  but,  in  a  given  model 
year,  an  individual  vehicle  may  not  be 
included  in  both  the  Tier  2  program  and 
an  interim  program.  Tables  S04-10  and 
S04-11  follow: 


Table  S04-10.— Full  Useful  Life  Interim  Exhaust  Mass  Emission  Standards  for  HLDTs 

[Grams/mile] 


EPA  Bin  No. 

NMOG 

CO 

NOx 

HCHO 

PM 

5  

0.230 

4.2 

0.60 

0.018 

0.06 

4  

0.180 

4^ 

0.30 

0.018 

0.06 

3  

0.156 

42 

0.20 

0.018 

0.02 

2  

0.090 

A2 

0.07 

0.018 

0.01 

1   

0.000 

0.0 

0.00 

0.000 

0.0 

Table  S04-1 1  .—Intermediate  Useful  Life  Interim  Exhaust  Mass  Emission  Standards  for  HLDTs 

[Grams  per  mile] 


EPA  Bin  No. 

NMOG 

CO 

NOx 

HCHO 

PM 

5 

4  

3  

2  

0.160 
0.140 
0.125 
0.075 

3.4 
3.4 
3.4 
3.4 

0.40 
0.20 
0.14 
0.05 

0.015 
0.015 
0.015 
0.015 

(iv)  Phase-in  schedule  for  interim 
non-Tier  2  HLDT  standards.  Table  S04- 
12  of  this  section  specifies  the  minimum 
percentage  of  the  manufactiu-er's  non- 
Tier  2  HLDT  U.S.  sales,  by  model  year, 
that  must  comply  with  the  fleet  average 
NOx  standard  described  in  paragraph 
(l){3(ii)  of  this  section.  Table  504-12 
follows: 

TABLE  S04-1 2.— Phase-in  Percent- 
ages FOR  Interim  Non-Tier  2 
Fleet  Average  NOx  Standard  for 
HLDTs 


Percentage  of 
non-tier  2 

HLDTs  that 

Model  year 

must  meet  in- 

terim non-tier 

2  fleet  average 
NOx  standard 

2004 

25 

2005  

50 

2006 

75 

2007  and  2008  

100 

(v)  A  manufacturer  may  elect  an 
alternate  phase-in  schedule,  begirming 
as  early  as  the  2001  model  year,  that 
results  in  100%  compliance  by  2007 
with  the  fleet  average  NOx  standard  for 
HLDTs  described  in  paragraph  (l)(3){ii) 
of  this  section.  The  requirements  of 
paragraph  {k){6)(i)  of  this  section  apply 
to  the  selection  of  an  alternate  phase-in 
schedule. 

(vi)  Manufactvuers  must  select  a  set  of 
standards  from  the  same  bin  in  Table 
804-10  of  this  section  and  the 
corresponding  bin  in  Table  S04-1 1 ,  if 
any  (or  Tables  804-1  and  804-2  of  this 
section),  for  a  given  test  group  of 
flexible-fueled,  dual  fuel  or  multi-fuel 
HLDTs,  when  operated  on  the  alcohol  or 
gaseous  fuel  they  are  designed  to  use. 
When  these  flexible-fueled,  dual  fuel  or 
multi  fuel  HLDTs  are  certified  to  operate 
on  gasoline,  the  manufacturer  may 
choose  to  comply  with  the  next 
numerically  higher  NMOG  standard  (if 
there  is  one)  above  the  bin  which 
contains  the  standards  selected  for 


certification  on  the  gaseous  or  alcohol 
ftiel. 

(3)  Fleet  average  NOx  standards  for 
interim  non-Tier  2  LDV/Ts.  (i) 
Manufacturers  must  comply  with  a  fleet 
average  full  useful  life  NOx  standard  for 
their  interim  non-Tier  2  LDV/LLDTs,  on 
an  aiuiual  basis,  of  0.30  grams  per  mile. 

(ii)  Manufacturers  must  comply  with 
a  fleet  average  full  useful  life  NOx 
standard  for  their  interim  non-Tier  2 
HLDTs,  excluding  those  HLDTs  not  yet 
covered  by  the  phase-in  requirement 
described  in  paragraph  (l)(2)(ii)  of  this 
section,  on  an  annual  basis,  of  0.20 
grams  per  mile. 

(iii)  Manufacturers  must  determine 
their  compliance  with  these  interim 
fleet  average  NOx  standards  for  each 
model  year  by  separately  computing  the 
sales  weighted  average  NOx  level  of  all 
interim  non-Tier  2  LDV/LLDTs  and  all 
interim  non-Tier  2  HLDTs  (excluding 
those  not  yet  phased  in  as  described  in 
paragraph  (l)(2)(ii)  of  this  section),  using 
the  methodology  in  §  86.1860. 
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(iv)  \t.  anufacturers  may  generate, 
bank,  average,  trade  and  use  interim 
non-Tie  r  2  NOx  credits  based  on  their 
NOx  fle  jt  average  as  determined  under 
paragra  )h  (l)(3)(iii)  of  this  section. 
Unless  waived  or  modified  by  the 
Administrator,  the  provisions  of 
§  86.18€  1  apply  to  the  generation, 
banking ,  averaging,  trading  and  use  of 
credits  j  enerated  by  interim  non-Tier  2 
LDV/Ts  NOx  credits  generated  by 
interim  ion-Tier  2  LDV/Ts  are  not 
subject  I  o  any  discount. 

(m)  jV  \40G  standards  for  diesel, 
flexible  hieled  and  dual-fueled  LDV/Ts. 
(1)  For  c  iesel  fueled  LDV/Ts,  the  term 
"NMOG  "  in  both  the  Tier  2  and  interim 
non-Tie;  2  standards  means  non- 
methan(  hydrocarbons. 

(2)  Fl(  xible-fueled  and  dual-fuel  Tier 
2  LDV/Ts  and  interim  non-Tier  2 
LDV/Ts  must  be  certified  to  NMOG 
exhaust  emission  standards  both  for 
operatic  i  on  gasoline  and  on  any 
altemat(  fuel  they  are  designed  to  use. 

(n)  Hybrid  electric  vehicle  (HEVj  and 
Zero  Em  ission  Vehicle  (ZEV) 
requirements.  For  FTP  and  SFTP 
exhaust  emissions,  and  unless  otherwise 
approveq  by  the  Administrator, 
manufadturers  must  measure  emissions 


5,4 
5,4 
3  ... 

2  ... 


from  all  HEVs  and  ZEVs  according  to 
the  requirements  and  test  procedures 
found  in  the  document  entitled 
California  Zero-Emission  and  Hybrid 
Electric  Vehicle  Exhaust  Emission 
Standards  and  Test  Procedures  for  2003 
•  and  Subsequent  Model  Passenger  Cars, 
Light-duty  Trucks  and  Medium-duty 
Vehicles.  This  document  is  incorporated 
by  reference  (see  §  86.1)  .  Requirements 
and  proce'dures  in  this  document  that 
are  relevant  only  to  complying  with  the 
California  ZEV  mandate,  computing 
partial  and  full  ZEV  allowance  credits, 
or  generating  and  using  ZEV  credits,  are 
not  relevant  to  the  federal  program  and 
may  be  disregarded.  Discussion  in  that 
document  relevant  to  fleet  average 
NMOG  standards  and  NMOG  credits 
may  also  be  disregarded. 

(o)  NMOG  measurement.  (1)    ■ 
Manufactiuers  must  measure  NMOG 
emissions  in  accordance  with  Part  G  of 
the  California  Non-Methane  Organic  Gas 
Test  Procedures.  These  requirements  are 
incorporated  by  reference  (see  §  86.1). 

(2)  Manufacturers  must  not  apply 
reactivity  adjustment  factors  (RAFs)  to 
NMOG  measurements.  See  §86.1841. 

(p)  In-use  standards  for  Tier  2 IDVI 
Ts.  (1)  Table  S04-13  of  this  section 


contains  in-use  emission  standards 
applicable  only  to  Tier  2  LDV/Ts 
certified  to  the  bins  shown  in  the  table. 
These  standards  apply  to  in-use  testing 
performed  by  the  manufacturer 
pursuant  to  regulations  at  §§  1845-01, 
1845-04  and  1846-01  and  to  in-use 
testing  performed  by  EPA.  These 
standards  do  not  apply  to  certification 
or  Selective  Enforcement  Auditing. 

(2)  These  standards  apply  only  to  Tier 
2  LDV/LLDTs  produced  up  through  the 
2008  model  year,  and  Tier  2  HLDTs 
produced  up  through  the  2010  model 
year.  These  standards  are  subject  to 
other  limitations  described  in  paragraph 
(p)(3)  of  this  section. 

(3)  For  the  first  model  year  and  also 
for  the  next  model  year  after  that,  in 
which  a  test  group  of  Tier  2  vehicles  is 
certified  to  a  bin  of  standards  to  which 
it  has  not  previously  been  certified,  the 
standards  in  Table  S04-13  of  this 
section  apply  for  purposes  of  in-use 
testing  only.  The  standards  apply 
equally  to  Tier  2  LDV/Ts  produced 
before,  diuing  and  after  the  applicable 
Tier  2  phase-in  period,  subject  to  the 
model  year  limitation  in  paragraph 
(p)(2)  of  this  section.  Table  S04-13 
follows: 


Table  S04-13.— In-Use  Compliance  Standards  for  Tier  2  Vehicles  (g/mi) 

[Certification  standards  shown  for  reference  purposes] 


Bin  No. 


Durability  pe- 
riod (miles) 


50,000 
120,000 
120,000 
120,000 


NOx  in-use 


0.07 
0.10 
0.06 

0.03 


NOx  certifi- 
cation 


0.05 
0.07 
0.04 
0.02 


NMOG  in-use 


n/a 

n/a 

n/a 

0.02 


NMOG  certifi- 
cation 


0.075,  0.04 
0.090,  0.055 
0.070 
0.010 


22. 
adding 
end  of 
follows: 


Sefction  86.1812-01  is  amended  by 
t  \e  following  sentence  to  the 
tlje  introductory  text  to  read  as 


§86.1812i-01     Emisston  standards  for  light- 
duty  trucM  1 . 

*   *   *  rrhis  section  does  not  apply  to 
2004  anq  later  model  year  vehicles, 
except  aj ;  specifically  referenced  by 
§86.1811-04. 


23 
adding 
end  of 
follows: 


Se  rtion  86.1813-01  is  amended  by 
t  le  following  sentence  to  the 
tqe  introductory  text  to  read  as 


§  86.1 81 3|-01     Emission  standards  for  light- 
duty  true  »  2. 

*   *   *  This  section  does  not  apply  to 
2004  an(  later  model  year  vehicles, 
except  aj  i  specifically  referenced  by 
§86.18li-04 


24.  Section  86.1814-02  is  amended  by 
adding  the  following  sentence  to  the 
end  of  the  introductory  text  to  read  as 
follows: 

§  86.1 81 4-02    Emission  standards  for  light- 
duty  truclcs  3. 

*   *   *  This  section  does  not  apply  to 
2004  and  later  model  year  vehicles, 
except  as  specifically  referenced  by 
§86.1811-04. 


§86.1814-04    [Removed] 

25.  Section  86.1814-04  is  removed. 

26.  Section  86.1815-02  is  amended  by 
adding  the  following  sentence  to  the 
end  of  the  introductory  text  to  read  as 
follows: 

§  86.1815-02    Emission  standards  for  light- 
duty  trucks  4. 

*   *   *  This  section  does  not  apply  to 
2004  and  later  model  year  vehicles. 


except  as  specifically  referenced  by 
§86.1811-04. 


§86.1815-04    [Removed] 

27.  Section  86.1815-04  is  removed. 

28.  Section  86.1824-01  is  amended  by 
adding  paragraphs  (a)(2)(iii]  and 
(a)(2)(iv)  to  read  as  follows: 

§86.1824-01     Durability  demonstration 
procedures  for  evaporative  emissior>s. 

***** 

(a)*  *  * 

(2)*   *  * 

(iii)  For  gasoline  fueled  LDV/Ts 
certified  to  meet  the  evaporative 
emission  standards  set  forth  in 
§  86.181  l-04(e)(l),  any  service 
accumulation  method  for  evaporative 
emissions  must  employ  gasoline  fuel  for 
the  entire  service  accumulation  period 
which  contains  ethanol  in,  at  least,  the 
highest  concentration  permissible  in 
gasoline  imder  federal  law  and  that  is 
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commercially  available  in  any  state  in 
the  United  States.  Unless  otherwise 
approved  by  the  Administrator,  the 
manufacturer  must  determine  the 
appropriate  ethanol  concentration  by 
selecting  the  highest  legal  concentration 
commercially  available  during  the 
calendar  year  before  the  one  in  which 
the  manufacturer  begins  its  service 
accumulation.  The  manufacturer  must 
also  provide  information  acceptable  to 
the  Administrator  to  indicate  that  the 
service  accumulation  method  is  of 
sufficient  design,  duration  and  severity 
to  stabilize  the  permeability  of  all  non- 
metallic  fuel  and  evaporative  system 
components  to  the  service  accumulation 
fuel  constituents. 

(iv)  For  flexible-fueled,  dual-fueled, 
multi-fueled,  ethanol-fueled  and 
methanol-fueled  LDV/Ts  certified  to 
meet  the  evaporative  emission  standards 
set  forth  in  §86.1811-04(e)(l),  any 
service  accumulation  method  must 
employ  fuel  for  the  entire  service 
accumulation  period  which  the  vehicle 
is  designed  to  use  and  which  the 
Administrator  determines  will  have  the 
greatest  impact  upon  the  permeability  of 
evaporative  and  fuel  system 
components.  The  manufacturer  must 
also  provide  information  acceptable  to 
the  Administrator  to  indicate  that  the 
service  accumulation  method  is  of 
sufficient  design,  duration  and  severity 
to  stabilize  the  permeability  of  all  non- 
metallic  fuel  and  evaporative  system 
components  to  service  accumulation 
fuel  constituents. 
***** 

29.  Section  86.1827-01  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  86.1827-01    Test  group  determination. 

***** 

(e)  Unless  otherwise  approved  by  the 
Administrator,  a  manufacturer  of  hybrid 
electric  vehicles  must  create  separate 
test  groups  based  on  both  the  type  of 
battery  technology  employed  by  the 
HEV  and  upon  featiues  most  related  to 
their  exhaust  emission  characteristics. 

30.  Section  86.1829-01  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§86.1829-01     Durability  and  emission 
testing  requirements;  waivers. 

***** 

(d)(1)  Begiiming  in  the  2004  model 
year,  the  exhaust  emissions  must  be 
measured  from  all  exhaust  emission 
data  vehicles  tested  in  accordance  with 
the  federal  Highway  Fuel  Economy  Test 
(HWFET;  40  CFR  part  600,  subpart  B). 
The  oxides  of  nitrogen  emissions 
measured  during  such  tests  must  be 
multiplied  by  the  oxides  of  nitrogen 
deterioration  factor  computed  in 
accordance  with  §  86.1824-01  and 


subsequent  model  year  provisions,  and 
then  rounded  and  compared  with  the 
applicable  emission  standard  in 
§  86.1811-04.  All  data  obtained  from  the 
testing  required  under  this  paragraph  (d) 
must  be  reported  in  accordance  with  the 
procedures  for  reporting  other  exhaust 
emission  data  required  under  this 
subpart. 

(2)  In  the  event  that  one  or  more 
emission  data  vehicles  fail  the 
applicable  HWFET  standard  in 
§  86.1811-04,  the  manufacturer  may 
submit  to  the  Administrator  engineering 
data  or  other  evidence  showing  that  the 
system  is  capable  of  complying  with  the 
standard.  If  the  Administrator  finds,  on 
the  basis  of  an  engineering  evaluation, 
that  the  system  can  comply  with  the 
HWFET  standard,  he  or  she  may  accept 
the  information  supplied  by  the 
manufacturer  in  lieu  of  the  test  data. 

31.  Section  86.1837-01  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

§  86.1 837-01     Rounding  of  emission 
measurements. 

***** 

(b)  Fleet  average  NOx  veilue 
calculations,  where  applicable,  must  be 
rounded  to  one  more  decimal  place  than 
that  of  the  applicable  fleet  average 
standard  before  comparing  with  the 
applicable  fleet  average  NOx  standard  to 
determine  credit  generation  or  credit 
needs. 

32.  Section  86.1838-01  is  amended  by 
revising  paragraph  (c)(2)(iii)  to  read  as 
follows: 

§86.1838-01     Small  volume  manufacturer 
certification  procedures. 

***** 

(c)  *  *  * 
(2)  *   *   * 

(iii)  The  provisions  of  §  86.1845- 
01(c)(2)  and  §  86.1845-04(c)(2)  that 
require  one  vehicle  of  each  test  group 
during  high  mileage  in-use  verification 
testing  to  have  a  minimum  odometer 
mileage  of  75  percent  of  the  full  useful 
life  mileage  for  Tier  1  and  NLEV  LDV/ 
Ts,  or  90,000  (or  105,000)  miles  for  Tier 
2  and  interim  non-Tier  2  LDV/Ts,  do  not 
apply. 
***** 

33.  Section  86.1840-01  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  86.1 840-01    Special  test  procedures. 

***** 

(c)  Manufactiu'ers  of  LDV/Ts 
equipped  with  periodically  regenerating 
trap  oxidizer  systems  must  propose  a 
procediue  for  testing  and  certifying  such 
LDV/Ts  uicluding  SFTP  testing  for  the 
review  and  approval  of  the 


Administrator.  The  manufacturer  must 
submit  its  proposal  before  it  begins  any 
service  accumulation  or  emission 
testing.  The  manufacturer  must  provide 
with  its  submittal,  sufficient 
documentation  and  data  for  the 
Administrator  to  fully  evaluate  the 
operation  of  the  trap  oxidizer  system 
and  the  proposed  certification  and 
testing  procedure. 

34.  Section  86.1841-01  is  amended  by 
revising  paragraph  (a)(l)(iii)  and  adding 
paragraph  (e)  to  read  as  follows: 

§86.1841-01     Compliance  with  emission 
standards  for  the  purpose  of  certification. 

(a)*  *  * 

(D*  *  * 

(iii)  For  the  SFTP  composite  standard 
of  NMHC+NOx,  the  measured  results  of 
NMHC  and  NOx  must  each  be  adjusted 
by  their  corresponding  deterioration 
factors  before  the  composite 
NMHC+NOx  certification  level  is 
calculated.  Where  the  applicable  FTP 
exhaust  hydrocarbon  emission  standard 
is  an  NMOG  standard,  the  applicable 
NMOG  deterioration  factor  must  be  used 
in  place  of  the  NMHC  deterioration 
factor,  unless  otherwise  approved  by  the 
Administrator. 
***** 

(e)  Unless  otherwise  approved  by  the 
Administrator,  manufacturers  must  not 
use  Reactivity  Adjustment  Factors 
(RAFs)  in  their  calculation  of  the 
certification  levels  of  any  pollutant, 
regardless  of  the  fuel  used  in  the  test 
vehicle. 

35.  Section  86.1844-01  is  amended  by 
adding  a  new  paragraph  (d)(15),  a  new 
paragraph  (e)(6)  and  a  new  paragraph  (i) 
to  read  as  follows: 

§86.1844-01     information  requirements: 
Application  for  certification  and  submittal  of 
information  upon  request. 

***** 

(d)  *  *  * 

(15)  For  HEVs,  imless  otherwise 
approved  by  the  Administrator,  the 
information  required  by  the  "California 
Zero-Emission  and  Hybrid  Electric 
Vehicle  Standards  and  Test  Procedures 
for  2003  and  Subsequent  Model  Year 
Passenger  Cars,  Light-Duty  Trucks  and 
Medium-duty  Vehicles"  must  be 
supplied.  These  procedures  are 
incorporated  by  reference  (see  §86.1). 

(e)  *   *     * 

(6)  The  NMOG/NMHC  and 
formaldehyde  to  NMHC  ratios 
established  according  to  §  86.1845-04. 
***** 

(i)  For  exhaust  emission  testing  for 
Tier  2  and  interim  non-Tier  2  LDV/Ts, 
if  approved  by  the  Administrator  in 
advance,  manufacturers  may  submit 
exhaust  emission  test  data  generated 
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under  C  ilifomia  test  procedures  to 
comply  with  any  certification  and  in- 
use  test]  ng  requirements  under  this 
subpart,  The  Administrator  may  require 
support  ng  information  to  establish  that 
differen  :es  between  California  and 
Federal  exhaust  testing  procedures  and 
fuels  wi  1  not  produce  significant 
differen  ;es  in  emission  results.  The 
Adminiftrator  may  require  that  in-use 
performed  using  Federal  test 
kpecified  in  §86.113-04(a){l). 
Section  86.1845-04  is  amended  by 
redesign  ating  the  text  of  paragraph  (a) 
paragraph  heading  as 
(a)(1).  adding  paragraph 
relvising  paragraph  (c)(2)  and 
[laragraph  (f)  to  read  as  follows: 


testing 

fuels  as 

36 


le 


after  the 
paragra;  h 

(a)(2), 
adding 

§  86. 1 845  -04    Manufacturer  in-use 
verif icatii  >n  testing  requirements. 

(a)  General  requirements.  (1) 
(2)  Ur  less  otherwise  approved  by  the 
Adminii  trator,  no  emission 
measure  ments  made  under  the 
requireii  lents  of  this  section  may  be 
adjusted  by  Reactivity  Adjustment 
Factors  RAFs). 


(c) 

(2)  Vehicle 

(i)  All 


leige 


mileage: 
test  vehicles  must  have  a 
odometer  mileage  of  50,000 
least  one  vehicle  of  each  test 
mlist  have  a  minimum  odometer 
jf  75  percent  of  the  full  useful 
e.  See  §86. 1838-01  (c)(2)  for 
ume  manufactiirer  mileage 
uirenjents;  or 

engine  families  certified  for  a 
e  of  150,000  miles,  at  least  one 
1  lust  have  a  minimum  odometer 
)f  105,000  miles.  See 
183  M)l(c)(2)  for  small  volume 
manufacturer  mileage  requirements. 


mimmui  n 
miles.  A ; 
group 
mileage 
life  mi 
small  vo 
req 

(li)  Fo 
useful  1 
vehicle 
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§86. 


i'.S  . 


(f)(1) 
theNMC>G 
may  app  rove 


support  ipg 

use  of 

request 

ratios,  a 

during 

measured 

measureq 

each 

applicab 

be  subm 

Part  II  ai 

manufac : 

testing 

NMHC 

NMOG 


approva 
measure^ 
must  be 
NMHC 


applicati  on 


an  alternative  to  measuring 
content,  the  Administrator 

upon  submission  of 
data  by  a  manufacturer,  the 
NMOG  to  NMHC  ratios.  To 
use  of  NMOG  to  NMHC 
nanufacturer  must  establish 
CI  srtification  testing  the  ratio  of 
NMOG  exhaust  emissions  to 
NMHC  exhaust  emissions  for 
emission  data  vehicle  for  the 
e  test  group.  The  results  must 
tted  to  the  Administrator  in  the 

ication  for  certification.  A 
urer  may  conduct  in-use 
the  test  group  by  measuring 
exhaust  emissions  rather  than 
aust  emissions.  After 
by  the  Administrator,  the 
NMHC  exhaust  emissions 
nultiplied  by  the  NMOG  to 
ritio  submitted  in  the 

for  certification  for  the  test 


Fpli 


oi 


exha 


group  to  determine  the  equivalent 
NMOG  exhaust  emission  values  for  the 
test  vehicle.  The  equivalent  NMOG 
exhaust  emission  value  must  be  used  in 
place  of  the  measured  NMOG  exhaust 
emission  value  in  determining  the 
exhaust  NMOG  results.  The  equivalent 
NMOG  exhaust  emission  values  must  be 
compared  to  the  NMOG  exhaust 
emission  standard  from  the  emission 
bin  to  which  the  test  group  was 
certified. 

(2)  For  fiexible-hieled  LDV/Ts 
certified  to  NMOG  standards,  the 
manufacturer  may  request  from  the 
Administrator  the  use  of  a  methanol 
(M85)  or  ethanol  (E85)  NMOG  exhaust 
emission  to  gasoline  NMHC  exhaust 
emission  ratio  which  must  be 
established  during  certification  for  each 
emission  data  vehicle  for  the  applicable 
test  group.  The  results  must  be 
submitted  to  the  Administrator  in  the 
Part  II  application  for  certification.  After 
approval  by  the  Administrator,  the 
measured  gasoline  NMHC  exhaust 
emissions  must  be  multiplied  by  the 
M85  or  E85  NMOG  to  gasoline  NMHC 
ratio  submitted  in  the  application  for 
certification  for  the  test  group  to 
determine  the  equivalent  NMOG 
exhaust  emission  values  for  the  test 
vehicle.  The  equivalent  NMOG  exhaust 
emission  value  must  be  used  in  place  of 
the  measured  NMOG  exhaust  emission 
value  in  determining  the  exhaust  NMOG 
results.  The  equivalent  NMOG  exhaust 
emission  values  must  be  compared  to 
the  NMOG  exhaust  emission  standard 
from  the  vehicle  emission  standard  bin 
to  which  the  test  group  was  certified. 

(3)  As  an  alternative  to  measuring  the 
HCHO  content,  the  Administrator  may 
approve,  upon  submission  of  supporting 
data  by  a  manufactiu'er,  the  use  of 
HCHO  to  NMHC  ratios.  To  request  the 
use  of  HCHO  to  NMHC  ratios,  the 
mamufacturer  must  establish  during 
certification  testing  the  ratio  of 
measured  HCHO  exhaust  emissions  to 
measured  NMHC  exhaust  emissions  for 
each  emission  data  vehicle  for  the 
applicable  test  group.  The  results  must 
be  submitted  to  the  Administrator  with 
the  Part  II  application  for  certification. 
Following  approval  of  the  application 
for  certification,  the  manufacturer  may 
conduct  in-use  testing  on  the  test  group 
by  measuring  NMHC  exhaust  emissions 
rather  than  HCHO  exhaust  emissions. 
The  measured  NMHC  exhaust  emissions 
must  be  multiplied  by  the  HCHO  to 
NMHC  ratio  submitted  in  the 
application  for  certification  for  the  test 
group  to  determine  the  equivalent 
HCHO  exhaust  emission  values  for  the 
test  vehicle.  The  equivalent  HCHO 
exhaust  emission  values  must  be 
compared  to  the  HCHO  exhaust 


emission  standard  applicable  to  the  test 
group. 

37.  Section  86.1846-01  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  adding  paragraph  (a)(2)  to 
read  as  follows: 

§  86. 1 846-01    Manufacturer  in-use 
confirmatory  testing  requirements. 

(a)(1)*  *  * 

(2)  Except  for  vehicles  certified  under 
the  NLEV  provisions  of  subpart  R  of  this 
part  or  unless  otherwise  approved  by 
the  Administrator,  no  emission 
measurements  made  under  the 
requirements  of  this  section  may  be 
adjusted  by  Reactivity  Adjustment 
Factors  (RAFs). 
***** 

38.  Section  86.1848-01  is  amended  by 
adding  paragraph  (c)(7)  to  read  as 
follows: 

§86.1848-01    Certification. 

***** 

(c)  *   *   * 

(7)  For  Tier  2  LDV/Ts  and  interim 
non-Tier  2  LDV/Ts.  all  certificates  of 
conformity  issued  are  conditional  upon 
compliance  with  all  provisions  of 
§§86.1811-04,  86.1860-04,  86.1861-04 
and  86.1862-04  both  during  and  after 
model  year  production. 

(i)  Failure  to  meet  the  fleet  average 
NOx  requirements  of  0.07g/rai.  0.30 
g/mi  or  0.20  g/mi,  as  applicable,  will  be 
considered  to  be  a  failure  to  satisfy  the 
terms  and  conditions  upon  which  the 
certificate(s)  was  (were)  issued  and  the 
LDV/Ts  sold  in  violation  of  the  fleet 
average  NOx  standard  will  not  be 
covered  by  the  certificate(s). 

(ii)  Failure  to  comply  fully  with  the 
prohibition  against  selling  credits  that  it 
has  not  generated  or  that  are  not 
available,  as  specified  in  §86.1861-04. 
will  be  considered  to  be  a  failure  to 
satisfy  the  terms  and  conditions  upon 
which  the  certificate(s)  was  (were) 
issued  and  the  LDV/Ts  sold  in  violation 
of  this  prohibition  will  not  be  covered 
by  the  certificate(s). 

(iii)  Failure  to  comply  fully  with  the 
phase-in  requirements  of  §  86.1811-04, 
will  be  considered  to  be  a  failure  to 
satisfy  the  terms  and  conditions  upon 
which  the  certificate(s)  was  (were) 
issued  and  the  LDV/Ts  sold  which  do 
not  comply  with  Tier  2  or  interim  non- 
Tier  2  requirements,  up  to  the  number 
needed  to  comply,  will  not  be  covered 
by  the  certificate's). 

(iv)  For  paragraphs  (c)(7)  (i)  through 
(iii)  of  this  section: 

(A)  The  manufacturer  must  bear  the 
biu-den  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  terms  and 
conditions  upon  which  the  certificate(s) 
was  (were)  issued  were  satisfied. 
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(B)  For  recall  and  warranty  purposes, 
LDV/Ts  not  covered  by  a  certificate  of 
conformity  will  continue  to  be  held  to 
the  standards  stated  or  referenced  in  the 
certificate  that  otherwise  would  have 
applied  to  the  LDV/Ts 


§§86.1854  through  86.1859    [Reserved] 

39.  Sections  86.1854  through  86.1859 
are  added  and  reserved. 

40.  Section  86.1860-04  is  added  to 
read  as  follows: 

§  86.1 860-04  How  to  comply  with  the  Tier 
2  and  interim  non-Tier  2  fleet  average  NOx 
standards. 

(a)  The  fleet  average  standards 
referred  to  in  this  section  are  the 
corporate  fleet  average  standards  for 
FTP  exhaust  NOx  emissions  set  forth  in: 
§  86.181  l-04(d)  for  Tier  2  LDV/Ts  (0.07 
g/mi);  §86.1811-04(I)(3)  for  interim 
non-Tier  2  LDV/LLDTs  (0.30  g/mi);  and, 
§  86.1811-04(1)(3)  for  interim  non-Tier  2 
HLDTs  (0.20  g/mi).  Unless  otherwise 
indicated  in  tihis  section,  the  provisions 
of  this  section  apply  to  all  three 
corporate  fleet  average  standards,  except 
that  the  interim  non-Tier  2  fleet  average 
NOx  standards  do  not  apply  to  a 
manufactiu-er  whose  U.S.  UDV/T  sales 
are  100%  Tier  2  LDV/Ts. 

(b)  Each  manufacturer  must  comply 
with  the  applicable  fleet  average  NOx 
standard,  or  standards,  on  a  sales 
weighted  average  basis,  at  the  end  of 
each  model  year,  using  the  procedure 
described  in  this  section. 

(c)(l)(i)  Each  manufacturer  must 
separately  compute  the  sales  weighted 
averages  of  the  individual  NOx  emission 
standards  to  which  it  certified  all  its 
Tier  2  LDV/Ts,  interim  non-Tier  2  LDV/ 
LLDTs,  and  interim  non-Tier  2  HLDTs 
of  a  given  model  year  as  described  in 
§  86.1804(1)(2).  The  averages  must  be 
roimded  to  the  same  number  of  decimal 
places  as  those  of  the  standard  plus  one 
additional  decimal  place. 

(ii)  For  model  years  up  to  and 
including  2008,  manufacturers  must 
compute  separate  NOx  fleet  averages  for 
Tier  2  LDV/LLDTs  and  Tier  2  HLDTs. 


(2)(i)  For  model  years  up  to  and 
including  2008,  if  a  manufactvu-er 
certifies  its  entire  U.S.  sales  of  Tier  2  or 
interim  non-Tier  2  LDV/LLDTs  or 
interim  non-Tier  2  HLDTs,  to  full  useful 
life  bins  having  NOx  standards  at  or 
below  the  applicable  fleet  average  NOx 
standard,  that  manufacturer  may  elect 
not  to  compute  a  fleet  average  NOx  level 
for  that  category  of  vehicles.  A 
manufacturer  making  such  an  election 
must  not  generate  NOx  credits  for  that 
category  of  vehicles  for  that  model  year. 

(ii)  For  model  years  after  2008,  if  a 
manufacturer  certifies  its  entire  U.S. 
sales  of  Tier  2  vehicles  to  full  useful  life 
bins  having  NOx  standards  at  or  below 
0.07  gpm,  that  manufacturer  may  elect 
not  to  compute  a  fleet  average  NOx  level 
for  its  Tier  2  vehicles.  A  manufacturer 
making  such  an  election  must  not 
generate  NOx  credits  for  that  model 
year. 

(d)  The  sales  weighted  NOx  fleet 
averages  determined  pursuant  to 
paragraph  (c)  of  this  section  must  be 
compared  with  the  applicable  fleet 
average  standard;  0.07  g/mi  for  NOx  for 
Tier  2  LDV/Ts,  0.30  g/mi  for  NOx  for 
interim  non-Tier  2  LDV/LLDTs,  and 
0.20  g/mi  for  NOx  for  interim  non-Tier 
2  HLDTs.  Each  manufacturer  must 
comply  on  an  annual  basis  with  the  fleet 
average  standards  by: 

(1)  showing  that  its  sales  weighted 
average  NOx  emissions  of  its  LDV/ 
LLDTs,  HLDTs  or  LDV/Ts,  as 
applicable,  are  at  or  below  the 
applicable  fleet  average  standard;  or 

(2)  if  the  sales  weighted  average  is  not 
at  or  below  the  applicable  fleet  average 
standard,  obtaining  and  applying 
sufficient  Tier  2  NOx  credits,  interim 
non-Tier  2  LDV/LLDT  NOx  credits  or 
interim  non-Tier  2  HLDT  NOx  credits  as 
permitted  under  §  86.1861-04  of  this 
part.  Manufactiu«rs  may  not  use  NMOG 
credits  generated  under  the  NLEV 
program  in  subpart  R  of  this  part  to  meet 
any  Tier  2  or  interim  non-Tier  2  NOx 
fleet  average  standard.  Tier  2  NOx 
credits  may  not  be  used  to  meet  any 
fleet  average  interim  non-Tier  2  NCSx 


standard.  Interim  non-Tier  2  NOx 
credits  may  not  be  used  to  meet  the  Tier 
2  corporate  average  NOx  standard. 
Interim  non-Tier  2  NOx  credits  from 
HLDTs  may  not  be  used  to  meet  the  fleet 
average  NOx  standard  for  interim  non- 
Tier  2  LDV/LLDTs,  and  interim  non- 
Tier  2  credits  from  LDV/LLDTs  may  not 
be  used  to  meet  the  fleet  average  NOx 
standard  for  interim  non-Tier  2  HLDTs. 

(e)  Manufacturers  that  can  not  meet 
the  requirements  of  paragraph  (d)  of  this 
section,  may  carry  forward  a  credit 
deficit  for  one  model  year,  but  may  not 
carry  a  deficit  forward  in  two 
consecutive  model  years,  except  that 
manufactiu^rs  may  carry  forward  a 
credit  deficit  for  interim  non-Tier  2 
LDV/LLDTs  or  interim  non-Tier  2 
HLDTs  for  more  than  one  year  but  must 
cover  the  LDV/LLDT  credit  deficit  with 
interim  non-Tier  2  LDV/LLDT  NOx 
credits  by  the  end  of  model  year  2006, 
and  any  interim  non-Tier  2  HLDT 
deficit  with  interim  non-Tier  2  HLDT 
NOx  credits  by  the  end  of  model  year 
2008.  No  deficit  from  interim  non-Tier 

2  LDV/LLDTs  of  any  model  year  may  be 
carried  forward  into  the  2007  model 
year.  No  deficit  from  interim  non-Tier  2 
HLDTs  may  be  carried  forward  into  the 
2009  model  year. 

(f)  Computing  fleet  average  NOx 
emissions.  (1)  Manufacturers  must 
separately  compute  these  fleet  NOx 
averages  using  the  equation  contained 
in  paragraph  (f)(2)  of  this  section: 

(i)  Their  Tier  2  LDV/LLDT  and  Tier  2 
HLDT  fleet  average  NOx  emissions  for 
each  model  year  through  2008: 

(ii)  Their  Tier  2  LDV/T  fleet  average 
NOx  emissions  for  each  model  year  after 
2008; 

(iii)  Their  interim  non-Tier  2  LDV/ 
LDT  fleet  average  NOx  emissions  for 
each  model  year  through  2006;  and 

(iv)  Their  interim  non-Tier  2  HLDT 
fleet  average  NOx  emissions  for  each 
model  year  through  2008. 

(2)  The  equation  for  computing  fleet 
average  NOx  emissions  is  as  follows: 


5^(N  X  NOx  emission  standard) 


Total  number  of  LDV/Ts  sold  including  HEVs  and  ZEVs 


Where: 

N  =  The  nvunber  of  LDV/Ts  sold  in  the 
applicable  category  that  were 
certified  for  each  corresponding 
NOx  emission  bin.  N  must  be  based 
on  LDV/Ts  counted  to  the  point  of 
first  sale. 

Emission  standard  =  The  individual  full 
useful  life  NOx  emission  standard 


for  each  bin  for  which  the 
manufacturer  had  sales. 

(3)  The  results  of  the  calculation  in 
paragraph  (f)(2)  of  this  section  must  be 
rounded  to  one  more  decimal  place  than 
the  number  of  decimal  places  of  the 
fleet  average  NOx  standard. 


(4)  When  apprpved  in  advance  by  the 
Administrator,  the  numerator  in  the 
equation  in  paragraph  (f)(2)  of  this 
section  may  be  adjusted  downward  by 
the  product  of  the  number  of  HEVs  from 
each  NOx  emission  bin  times  c  HEV 
NOx  contribution  factor  determined 
through  mathematical  estimation  of  the 
reduction  in  NOx  emissions  over  the 
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test  procedure  used  to  certify  the  HEVs. 
The  reduction  in  NOx  emissions  must 
be  deter  mined  using  good  engineering 
judgeme  nt  and  reflect  the  relation  in 
actual  h  11  useful  life  NOx  emissions  to 
the  full  useful  life  NOx  standards  for  the 
certification  bin  applicable  to  the  LDV/ 
Ts.  The  Administrator  may  require  that 
calculation  of  the  HEV  N(3x 
contribiition  factor  include  vehicle 
parameters  such  as  vehicle  weight, 
portion  bi  time  during  the  test 
procedure  that  the  HEV  operates  with 
zero  exhlaust  emissions,  zero  emission 
range,  NDx  emissions  from  fuel-fired 
heaters  4nd  NOx  emissions  from 
electricity  production  and  storage. 

(g)  Additional  credits  for  LDV/Ts 
certified!  to  150,000  mile  useful  lives.  A 
manufadturer  may  certify  any  Tier  2  test 
group  to  an  optional  useful  life  of 
150,000  miles.  For  any  test  group 
certified  to  the  optional  150,000  mile 
useful  li  e,  the  manufactiorer,  when 
calculati  ng  its  fleet  average  by  the 
procedu  "e  in  paragraph  (f)  of  this 
section,  may  substitute  an  adjusted  NOx 
standarc  for  the  applicable  NOx 
standarc  s  from  the  full  useful  life 
certifica  ion  bin.  The  adjusted  standard 
must  be  ;qual  to  the  applicable  full 
useful  life  NOx  standard  multiplied  by 
0.85  and  rounded  to  the  same  number 
of  decim  al  places  as  the  applicable  full 
useful  li  e  NOx  standard. 

41.  Se  :tion  86.1861-04  is  added  to 
read  as  f  illows: 

§86.1861^04    How  do  the  Tier  2  and  interim 
non-Tier  2  NOx  averaging,  banking  and 
trading  p  oqrams  work? 

(a)  Gei  icral  provisions  for  Tier  2 
credits  and  debits.  (1)  A  manufactiu-er 
whose  T  ier  2  fleet  average  NOx 
emissioi  s  exceeds  the  0.07  g/mile 
standard  must  complete  the  calculation 
at  paragiaph  (b)  of  this  section  to 
determiile  the  size  of  its  NOx  credit 
deficit.  J  i.  manufacturer  whose  Tier  2 
fleet  average  NOx  emissions  is  less  than 
or  equal  |to  the  0.07  g/mile  standard 
must  complete  the  calculation  in 
paragraph  (b)  of  this  section  if  it  desires 
to  generate  NOx  credits.  In  either  case, 
the  number  of  credits  or  debits 
determined  in  the  calculation  at 
paragraph  (b)  of  this  section  must  be 
roimdedl  to  the  nearest  whole  number. 

(2)  Credits  generated  according  to  the 
calcidatibn  in  paragraph  (b)(1)  of  this 
section  may  be  banked  for  future  use  or 
traded  to  another  manufacturer. 

(3)  NOx  credits  are  not  subject  to  any 
discoun^  or  expiration  date. 

(4)  If  a  manufacturer  calculates  that  it 
has  negative  credits  (debits  or  a  credit 
deficit)  f>r  a  given  model  year,  it  must 
obtain  stfficient  credits  from  LDV/Ts 
produced  by  itself  or  another 


manufacturer  in  a  model  year  no  later 
than  the  one  following  the  model  year 
for  which  it  calculated  the  credit  deficit. 
[Example:  if  a  manufactiu^r  calculates 
that  it  has  a  NOx  credit  deficit  for  the 

2008  model  year,  it  must  obtain 
sufficient  NOx  credits  to  offset  that 
deficit  from  its  own  production  or  that 
of  other  manufacturers'  2009  or  earlier 
model  year  LDV/Ts.) 

(5)  A  manufactiu-er  must  not  have  a 
NOx  credit  deficit  for  any  two 
consecutive  model  years.  (Example:  A 
manufacturer  that  has  a  NOx  credit 
deficit  at  the  end  of  the  2008  model  year 
from  its  2008  production  that  it  can  not 
offset  with  NOx  credits  from  2008  or 
earlier  model  year  LDV/Ts  as  allowed 
under  this  subpart,  must  not  also  have 

a  NOx  credit  deficit  at  the  end  of  the 

2009  model  year.) 

(6)  Manufactiuers  may  not  use  NOx 
credits  generated  in  the  Tier  2  program 
to  comply  with  the  NLEV  requirements 
of  subpart  R  of  this  part.  Manufacturers 
may  not  use  NMOG  credits  generated  by 
vehicles  certified  to  the  NLEV 
requirements  of  subpart  R  of  this  part  to 
comply  with  any  NOx  requirements  of 
this  subpart.  Manufactiuers  may  not  use 
NOx  credits  generated  by  interim  non- 
Tier  2  LDV/Ts  to  comply  with  the 
corporate  average  NOx  standard  for  Tier 
2  LDV/Ts.  Manufactiuers  may  not  use 
NOx  credits  generated  by  Tier  2  LDV/Ts 
to  comply  with  any  corporate  average 
NOx  standard  for  interim  non-Tier  2 
LDV/Ts.  Manufacturers  may  not  use 
NOx  credits  generated  by  interim  non- 
Tier  2  LDV/LLDTs  to  comply  with  the 
corporate  average  NOx  standard  for 
interim  non-Tier  2  HLDTs. 
Manufacturers  may  not  use  NOx  credits 
generated  by  interim  non-Tier  2  HLDTs 
to  comply  with  the  corporate  average 
NOx  standard  for  interim  non-Tier  2 
LDV/LLDTs. 

(7)  Manufactiu-ers  may  bank  Tier  2 
NOx  credits  for  later  use  to  meet  the 
Tier  2  corporate  average  NOx  standard 
or  trade  them  to  another  manufacturer. 
Credits  are  earned  on  the  last  day  of  the 
model  year.  Before  trading  or  carrying 
over  credits  to  the  next  model  year,  a 
manufacturer  must  apply  available 
credits  to  ofket  any  credit  deficit,  where 
the  deadline  to  offset  that  credit  deficit 
has  not  yet  passed. 

(8)  There  are  no  property  rights 
associated  with  NOx  credits  generated 
imder  this  subpart.  Credits  are  a  Umited 
authorization  to  emit  the  designated 
amount  of  emissions.  Nothing  in  this 
part  or  any  other  provision  of  law 
should  be  construed  to  limit  EPA's 
authority  to  terminate  or  limit  this 
authorization  through  a  rulemaking. 

(b)  (Calculating  Tier  2  credits  ana 
debits.  (1)  Manufacturers  that  achieve 


fleet  average  NOx  values  from  the 
calculation  in  §  86.1860-04(f),  lower 
than  the  applicable  fleet  average  NOx 
standard,  may  generate  credits  for  a 
given  model  year,  in  units  of  vehicle-g/ 
mi  NOx,  determined  in  this  equation: 
[(Fleet  Average  NOx 

Standard)  -  (Manufactiuer's  Fleet 
Average  NOx  Value))  x  (Total 
number  of  Tier  2  LDV/Ts  Sold, 
hicluding  ZEVs  and  HEVs) 
Where:  The  number  of  Tier  2  LDV/Ts 
sold  is  based  on  the  point  of  first 
sale  and  does  not  include  vehicles 
sold  in  California  or  a  state  that 
adopts,  and  has  in  effect  for  that 
model  year,  California  emission 
requirements. 
(2)  Where  the  result  of  the  calculation 
in  paragraph  (b)(1)  of  this  section  is  a 
negative  number,  the  manufacturer  must 
generate  negative  NOx  credits  (debits). 

(c)  Early  banking.  (l)(i)  Manufacturers 
may  certify  LDV/LLDTs  to  the  Tier  2 
FTP  exhaust  standards  in  §  86.1811-04 
for  model  years  2001-2003  in  order  to 
bank  credits  for  use  in  the  2004  and 
later  model  years.  Such  vehicles  must 
also  meet  SFTP  exhaust  emission 
standards  specified  in  §86.1811-04. 

(ii)  Manufacturers  may  certify  HLDTs 
to  the  Tier  2  FTP  exhaust  standards  in 
§86.1811-04  for  model  years  2004-2007 
in  order  to  bank  credits  for  use  in  the 

2008  and  later  model  years.  Such 
vehicles  must  also  meet  SFTP  exhaust 
emission  standards  specified  in 
§86.1811-04. 

(iii)  This  process  is  referred  to  as 
"early  banking"  and  the  resultant 
credits  are  referred  to  as  "early  credits". 
In  order  to  bank  early  credits,  a 
manufactiu^r  must  comply  with  all 
exhaust  emission  standards  and 
requirements  applicable  to  Tier  2  LDV/ 
LLDTs  and/ or  HLDTs,  as  appUcable, 
except  as  allowed  imder  paragraph 
(c)(4)  of  this  section. 

(2)  To  generate  early  credits,  a 
manufacturer  must  separately  compute 
the  sales  weighted  NC5x  average  of  the 
LDV/LLDTs  and  HLDTs  it  certifies  to 
the  Tier  2  exhaust  requirements  and 
separately  compute  credits  using  the 
calculations  in  this  section  and  in 
§86.1860-04. 

(3)  Early  HLDT  credits  may  not  be 
applied  to  LDV/LLDTs  before  the  2009 
model  year.  Early  LDV/LLDT  credits 
may  not  be  applied  to  HLDTs  before  the 

2009  model  year. 

(4)  Manufacturers  may  generate  early 
Tier  2  credits  from  LDVs,  LDTls  and 
LDT2s  that  are  certified  to  a  full  useful 
life  of  100,000  miles,  provided  that  the 
credits  are  prorated  by  a  multiplicative 
factor  of  0.833  (the  quotient  of  100,000/ 
120,000).  Where  a  manufacturer  has 
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both  100,000  and  120.000  mile  full 
useful  life  vehicles  for  which  it  desires 
to  bank  early  credits,  it  must  compute 
the  credits  from  each  group  of  vehicles 
separately  and  then  add  them  together. 

(5)  Manufacturers  may  bank  early 
credits  for  later  use  to  meet  the  Tier  2 
corporate  average  NOx  standard  or  trade 
them  to  another  manufacturer  subject  to 
the  restriction  in  paragraph  (c)(3)  of  this 
section. 

(6)  Early  credits  may  not  be  used  to 
comply  with  the  corporate  average  NOx 
standards  for  interim  non-Tier  2  LDV/ 
Ts. 

(d)  Reporting  and  recordkeeping  for 
Tier  2  NOx  credits  including  early 
credits.  Each  manufacturer  must  comply 
with  the  reporting  and  recordkeeping 
reouirements  of  §  86.1862-04. 

(e)  Fleet  average  NOx  debits.  (1) 
Manufacturers  must  offset  any  debits  for 
a  given  model  year  by  the  fleet  average 
NOx  reporting  deadline  for  the  model 
year  following  the  model  year  in  which 
the  debits  were  generated. 
Manufacturers  may  offset  debits  by 
generating  credits  or  acquiring  credits 
generated  by  another  manufacturer. 

(2)(i)  Failure  to  meet  the  requirements 
of  paragraphs  (a)  through  (d)  of  this 
section  within  the  required  timeframe 
for  offsetting  debits  will  be  considered 
to  be  a  failure  to  satisfy  the  conditions 
upon  which  the  certificate(s)  was  issued 
and  the  individual  noncomplying  LDV/ 
Ts  not  covered  by  the  certificate  must  be 
determined  according  to  this  section. 

(ii)  If  debits  are  not  offset  within  the 
specified  time  period,  the  number  of 
LDV/Ts  not  meeting  the  fleet  average 
NOx  standards  and  not  covered  by  the 
certificate  must  be  calculated  by 
dividing  the  total  amount  of  debits  for 
the  model  year  by  the  fleet  average  NOx 
standard  applicable  for  the  model  year 
in  which  the  debits  were  first  incurred. 

(iii)  EPA  will  determine  the  LDV/Ts 
for  which  the  condition  on  the 
certificate  was  not  satisfied  by 
designating  LDV/Ts  in  those  engine 
families  with  the  highest  certification 
NOx  emission  values  first  and 
continuing  until  a  number  of  LDV/Ts 
equal  to  the  calculated  nimiber  of 
noncomplying  LDV/Ts  as  determined 
above  is  reached.  If  this  calcidation 
determines  that  only  a  portion  of  LDV/ 
Ts  in  an  engine  family  contribute  to  the 
debit  situation,  then  EPA  will  designate 
actual  LDV/Ts  in  that  engine  family  as 
not  covered  by  the  certificate,  starting 
with  the  last  vehicle  produced  and 
counting  backwards. 

(3)  If  a  manufacturer  ceases 
production  of  LDV/Ts  or  is  piu-chased 
by,  merges  with  or  othenvise  combines 
with  another  manufacturer,  the 
manufacturer  continues  to  be 


responsible  for  offsetting  any  debits 
outstanding  within  the  required  time 
period.  Any  failure  to  offset  the  debits 
will  be  considered  to  be  a  violation  of 
paragraph  (e)(1)  of  this  section  and  may 
subject  the  manufactiirer  to  an 
enforcement  action  for  sale  of  LDV/Ts 
not  covered  by  a  certificate,  pursuant  to 
paragraph  (e)(2)  of  this  section. 

(4)  For  purposes  of  calculating  the 
statute  of  limitations,  a  violation  of  the 
requirements  of  paragraph  (e)(1)  of  this 
section,  a  failure  to  satisfy  the 
conditions  upon  which  a  certificate(s) 
was  issued  and  hence  a  sale  of  LDV/Ts 
not  covered  by  the  certificate,  all  occur 
upon  the  expiration  of  the  deadline  for 
offsetting  debits  specified  in  paragraph 
(e)(1)  of  this  section. 

(f)  NOx  credit  transfers.  (1)  EPA  may 
reject  NOx  credit  transfers  if  the 
involved  manufacturers  fail  to  submit 
the  credit  transfer  notification  in  the 
aimual  report. 

(2)  A  manufactiu-er  may  not  sell 
credits  that  are  not  available  for  sale 
pursuant  to  the  provisions  in  paragraphs 
(a)(2)  and  (a)(7)  of  this  section. 

(3)  In  the  event  of  a  negative  credit 
balance  resulting  from  a  transaction, 
both  the  buyer  and  seller  are  liable, 
except  in  cases  involving  fraud.  EPA 
may  void  ab  initio  the  certificates  of 
conformity  of  all  engine  families 
participating  in  such  a  trade. 

(4)(i)  If  a  manufacturer  transfers  a 
credit  that  it  has  not  generated  pursuant 
to  paragraph  (b)  of  this  section  or 
acquired  from  another  party,  the 
manufacturer  will  be  considered  to  have 
generated  a  debit  in  the  model  year  that 
the  manufacturer  transferred  the  credit. 
The  manufacturer  must  offset  such 
debits  by  the  deadline  for  the  aimual 
report  for  that  same  model  year. 

(ii)  Failure  to  offset  the  debits  within 
the  required  time  period  will  be 
considered  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate(s) 
was  issued  and  will  be  addressed 
pursuant  to  paragraph  (e)  of  this  section. 

(g)  Interim  non-Tier  2  NOx  credits  and 
debits;  Interim  non-Tier  2  averaging, 
banking  and  trading.  Interim  non-Tier  2 
NOx  credits  must  be  generated, 
calculated,  tracked,  averaged,  banked, 
traded,  accounted  for  and  reported  upon 
separately  from  Tier  2  credits.  The 
provisions  of  this  section  applicable  to 
Tier  2  NOx  credits  and  debits  and  Tier 

2  averaging  banking  and  trading  are 
applicable  to  interim  non-Tier  2  LDV/Ts 
with  the  following  exceptions: 

(1)  Provisions  for  early  banking  under 
paragraph  (c)  of  this  section  do  not 
apply. 

(2)  The  fleet  average  NOx  standard 
used  for  calculating  credits  is  0.30 
grams  per  mile  for  interim  non-Tier  2 


LDV/LLDTs  and  0.20  g/mi  for  interim 
non-Tier  2  HLDTs.  (The  interim  non- 
Tier  2  NOx  standard  of  0.30  (or  0.20) 
g/mi  replaces  0.07  in  the  text  and 
calculation  in  this  section.) 

(3)  Interim  non-Tier  2  NOx  credit 
deficits  may  be  carried  forward  for  more 
than  one  year,  except  that  all  credit 
deficits  must  be  reduced  to  zero  for 
interim  non-Tier  2  LDV/LLDTs  by  the 
end  of  the  2006  model  year,  and  by  the 
end  of  the  2008  model  year  for  interim 
non-Tier  2  HLDTs. 

42.  Section  86.1862-04  is  added  to 
read  as  follows: 

§  86.1 862-04    Maintenance  of  records  and 
submittal  of  information  relevant  to 
compliance  with  fleet  average  NOx 
standards. 

(a)  Maintenance  of  records.  (1)  The 
manufacturer  producing  any  light-duty 
vehicles  and/ or  light-duty  trucks  subject 
to  the  provisions  in  this  subpart  must 
establish,  maintain,  emd  retain  the 
following  information  in  adequately 
organized  and  indexed  records  for  each 
model  year: 

(i)  Model  year; 

(ii)  Applicable  fleet  average  NOx 
standard:  0.07g/nii  for  Tier  2  LDV/Ts: 
0.30  g/mi  for  interim  non-Tier  2 
LDV/LLDTs;  or  0.20  g/mi  for  interim 
non-Tier  2  HLDTs; 

(iii)  Fleet  average  NOx  value 
achieved;  and 

(iv)  All  values  used  in  calculating  the 
fleet  average  NOx  value  achieved. 

(2)  The  manufactiu-er  producing  any 
LDV/Ts  subject  to  the  provisions  in  this 
subpart  must  establish,  maintain,  and 
retain  the  following  information  in 
adequately  organized  and  indexed 
records  for  each  LDV/T  subject  to  this 
subpart: 

(i)  Model  year; 

(ii)  Applicable  fleet  average  NOx 
standard; 

(iii)  EPA  test  group; 

(iv)  Assembly  plant; 

(v)  Vehicle  identification  number; 

(vi)  NOx  standard  to  which  the 
LDV/T  is  certified;  and 

(vii)  Information  on  the  point  of  first 
sale,  including  the  purchaser,  city,  and 
state. 

(3)  The  manufacturer  must  retain  all 
records  required  to  be  maintained  under 
this  section  for  a  period  of  eight  years 
from  the  due  date  for  the  annual  report. 
Records  may  be  retained  as  hard  copy 
or  reduced  to  microfilm,  ADP  diskettes, 
and  so  forth,  depending  on  the 
manufacturer's  record  retention 
procedure;  provided,  that  in  every  case 
all  information  contained  in  tho  hard 
copy  is  retained. 

(4)  Nothing  in  this  section  limits  the 
Administrator's  discretion  to  require  the 
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manuj  acturer  to  retain  additional 
record  s  or  submit  information  not 
specif]  cally  required  by  this  section. 

(5)  I  ursuant  to  a  request  made  by  the 
Admii  istrator,  the  manufacturer  must 
submil  to  the  Administrator  the 
inform  ation  that  the  manufactiu-er  is 
requiri  (d  to  retain. 

(6)  HPA  may  void  ab  initio  a 
certifidate  of  conformity  for  a  LDV/T 
certified  to  emission  standards  as  set 
forth  or  otherwise  referenced  in  this 
subpan  for  which  the  manufacturer  fails 
to  retain  the  records  required  in  this 
section  or  to  provide  such  information 
to  the  I  administrator  upon  request. 

(b)  fl  sporting.  (1)  Each  covered 
manufi  icturer  must  submit  an  einnual 
report.  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  annual  report 
must  contain,  for  each  applicable  fleet 
averagd  NOx  standard,  the  fleet  average 
NOx  v<  Jue  achieved,  all  values  required 
to  calci  date  the  NOx  value,  the  number 
of  cred  ts  generated  or  debits  incurred, 
and  all  the  values  required  to  calculate 
the  creiiits  or  debits.  The  annual  report 
must  c<  mtain  the  resulting  balance  of 
credits  or  debits. 

(2)  V\  hen  a  manufacturer  calculates 
complii  mce  with  the  fleet  average  NOx 
standaid  using  the  provisions  in 

§  86.18  )0-04{c)(2),  then  the  annual 
report  I  nust  state  that  the  manufacturer 
has  ele<  :ted  to  use  such  provision  and 
must  contain  the  fleet  average  NOx 
standand  as  the  fleet  average  NOx  value 
for  that  model  year. 

(3)  F(ir  each  applicable  fleet  average 
NOx  stiindard,  the  annual  report  must 
also  inc  lude  dociunentation  on  all  credit 
transac  ions  the  manufacturer  has 
engaged  in  since  those  included  in  the 
last  report.  Information  for  each 
transaction  must  include: 

(i)  Na  me  of  credit  provider; 

(ii)  N  une  of  credit  recipient; 

(iii)  I  ate  the  transfer  occiured; 

(iv)  C  uantity  of  credits  transferred; 
and 

(v)  M  adel  year  in  which  the  credits 
were  earned. 

(4)  Ui  dess  a  manufactm^r  reports  the 
data  rec  uired  by  this  section  in  the 
annual  jroduction  report  required 
under  §  86.1 844-01  (e)  and  subsequent 
model  ]  ear  provisions,  a  manufacturer 
must  su  bmit  an  annual  report  for  each 
model  3  ear  after  production  ends  for  all 
affectec  vehicles  and  trucks  produced 
by  the  r  lanufacturer  subject  to  the 
provisicns  of  this  subpart  and  no  later 
than  Mi  y  1  of  the  calendar  year 
followii  ig  the  given  model  year.  Annual 
reports  must  be  submitted  to:  Director, 
Vehicle  Programs  and  Compliance 
Division.  U.S.  Environmental  Protection 
Agency  2000  Traverwood.  Ann  Arbor, 
Michigjn  48105. 


(5)  Failure  by  a  manufacturer  to 
submit  the  annual  report  in  the 
specified  time  period  for  all  vehicles 
and  trucks  subject  to  the  provisions  in 
this  section  is  a  violation  of  section 
203(a)(1)  of  the  Clean  Air  Act  for  each 
subject  vehicle  and  truck  produced  by 
that  manufactxu-er. 

(6)  If  EPA  or  the  manufacturer 
determines  that  a  reporting  error 
occxirred  on  an  annual  report  previously 
submitted  to  EPA,  the  manufacturer's 
credit  or  debit  calculations  will  be 
recalculated.  EPA  may  void  erroneous 
credits,  unless  transferred,  and  must 
adjust  erroneous  debits.  In  the  case  of 
transferred  erroneous  credits,  EPA  must 
adjust  the  manufactiirer's  credit  or  debit 
balance  to  reflect  the  sale  of  such  credits 
and  any  resulting  generation  of  debits. 

(c)  Notice  of  opportunity  for  hearing. 
Any  voiding  of  the  certificate  under 
paragraph  (a)(6)  of  this  section  will  be 
made  only  after  EPA  has  offered  the 
manufactiirer  concerned  an  opportunity 
for  a  hearing  conducted  in  accordance 
with  §  86.614  for  light-duty  vehicles  or 
§  86.1014  for  light-duty  trucks  and,  if  a 
manufactiu-er  requests  such  a  hearing, 
will  be  made  only  after  an  initial 
decision  by  the  Presiding  Officer. 

[PR  Doc.  99-11384  Filed  5-6-99;  11:03  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  80  and  86 
[AMS-FRL-6337-4] 
RIN  2060-Ai32 

Control  of  Diesel  Fuel  Quality 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Diesel  engines  used  in  motor 
vehicles  and  nonroad  equipment  are  a 
major  source  of  nitrogen  oxides  and 
particulate  matter,  both  of  which 
contribute  to  serious  health  problems  in 
the  United  States.  We  are  considering 
setting  new  quality  requirements  for 
fuel  used  in  diesel  engines,  in  order  to 
bring  about  large  environmental  benefits 
through  the  enabling  of  a  new 
generation  of  diesel  emission  control 
technologies. 

Because  the  pursuit  of  diesel  fuel 
quality  changes  would  be  a  major 
undertaking  for  the  Agency  and  affected 
industries,  and  because  of  the  many 
unresolved  issues  involved,  we  are 
publishing  this  advance  notice  to 
summarize  the  issues,  with  the  goal  of 


helping  you  to  better  inform  us  as  we 
consider  how  to  proceed.  To  aid  this 
process,  we  have  grouped  key  questions 
under  issue  topic  headings  that  are 
numbered  sequentially  throughout  this 
notice. 

Although  this  advance  notice  solicits 
comment  on  all  potentially  beneficial 
diesel  fuel  quality  changes,  we  believe 
that  the  most  promising  change  woidd 
be  fuel  desulfurization  for  the  purpose 
of  enabling  new  engine  and 
aftertreatment  technologies  that, 
although  highly  effective,  are  sensitive 
to  sulfur. 

DATES:  You  should  submit  written 
comments  on  this  advance  notice  by 
June  28,  1999. 

ADDRESSES:  You  may  submit  written 
comments  in  paper  form  and/ or  by  E- 
mail.  To  ensure  their  consideration,  all 
comments  must  be  submitted  to  us  by 
the  date  indicated  under  DATES  above. 
Paper  copies  of  comments  should  be 
submitted  (in  duplicate  if  possible)  to 
Public  Docket  No.  A-99-06  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Air  Docket  Section, 
Room  M-1500,  401  M  Street,  SW, 
Washington,  DC  20460.  We  request  that 
you  also  send  a  separate  copy  to  the 
contact  person  listed  below.  Those 
submitting  a  paper  copy  of  their 
conmients  are  also  encouraged  to  submit 
an  electronic  copy  (in  ASCII  format)  by 
E-mail  to  "A-and-R-Docket@epa.gov",  or 
on  a  3.5  inch  diskette.  You  may  also 
submit  comments  by  E-mail  to  the 
docket  at  the  address  listed  above  (with 
a  copy  to  the  contact  person  listed 
below)  without  the  submission  of  a 
paper  copy.  However,  we  encourage  you 
to  send  a  paper  copy  as  well  to  ensure 
the  clarity  of  your  submission. 

Materials  related  to  this  rulemaking 
are  available  for  review  at  EPA's  Air 
Docket  at  the  above  address  (on  the 
ground  floor  in  Waterside  Mall)  from 
8:00  a.m.  to  5:30  p.m.,  Monday  through 
Friday,  except  on  government  holidays. 
The  telephone  number  for  EPA's  Air 
Docket  is  (202)  260-7548,  and  the 
facsimile  number  is  (202)  260-4400.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials,  as 
provided  in  40  CFR  part  2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Connell.  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
2000  Traverwood,  Ann  Arbor,  MI 
48105;  Telephone  (734)  214^349,  FAX 
(734)  214^050,  E-mail 
connell.carol@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Why  Is  EPA  Considering  Diesel  Fuel 

Changes? 

II.  Diesel  Engines  and  Air  Quality 
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III.  Diesel  Emissions  Control:  Progress  and 

Prospects 

IV.  What  Fuel  Changes  Might  Help? 

V.  Diesel  Fuel  Quality  in  the  U.S.  and  Other 

Countries 

VI.  Potential  Benefits  of  Reducing  Sulhir 

VII.  Diesel  Sulfur  Control  and  Tier  2 
Vin.  Heavy-Duty  Highway  Engines 

IX.  Nonroad  Engines 

X.  Refinery  Impacts  and  Costs 

XI.  Prospects  For  A  Phased  Approach 

XII.  Vehicle  Operation  With  Higher  Sulfur 
Fuel 

Xin.  Stakeholder  Positions 
Xrv.  Public  Participation     ' 

XV.  Administrative  Designation  and 
Regulatory  Analysis 

XVI.  Statutory  Provisions  and  Legal 
Authority 

I.  Why  Is  EPA  Considering  Diesel  Fuel 
Changes? 

Diesel  engines  contribute  greatly  to  a 
number  of  serious  air  pollution 
problems,  especially  the  health  and 
welfare  effects  of  ozone  and  particulate 
matter  (PM).'  Millions  of  Americans  live 
in  areas  that  exceed  the  national  air 
quality  standards  for  ozone  or  PM.  As 
discussed  in  detail  in  the  following 
section,  diesel  emissions  account  for  a 
large  portion  of  the  covmtry's  PM  and 
nitrogen  oxides  (NOx),  a  key  precursor 
to  ozone  formation.  By  2010,  we 
estimate  that  diesel  engines  will  account 
for  more  than  one-half  of  mobile  source 
NOx  emissions,  and  nearly  70%  of 
mobile  source  PM  emissions  (not  taking 
into  account  emission  reductions  from 
proposed  Tier  2  emission  standards  for 
light-duty  vehicles  and  trucks, 
discussed  below). 

Diesel  emissions  in  this  country  come 
mostly  from  heavy-duty  trucks  and 
nonroad  equipment,  but  a  potentially 
large  additional  source  may  grow  out  of 
auto  manufacturers'  plans  to  greatly 
increase  the  sales  of  diesel-powered 
light-duty  vehicles  (LDVs)  and 
especially  of  light-duty  trucks  (LDTs),  a 
category  that  includes  the  fast-selling 
sport-utility  vehicles,  minivans,  and 
pickup  trucks.  These  plans  will  be 
greatly  affected  by  our  own  plans  to 
adopt  stringent  new  emission  standards 
for  these  light-duty  highway  vehicles 
(referred  to  as  "Tier  2"  standards)  that 
we  have  proposed  to  phase  in  between 
2004  and  2009.  A  key  approach  taken  in 
developing  the  Tier  2  standards  has 
been  "fuel-neutrality" — applying 
standards  equally  to  diesel-  and 
gasoline-powered  vehicles.  As  a  result, 
the  proposed  Tier  2  NOx  and  PM 
standards  are  far  more  challenging  for 
diesel  engine  designers  than  the  most 


'  In  this  notice,  the  term  "diesel  engine"  generally 
refers  to  diesel-fueied  engines,  rather  than  to 
engines  operating  on  the  diesel  combustion  cycle, 
some  of  which  use  alternative  fuels,  such  as 
methanol  or  natural  gas,  instead  of  diesel  fuel. 


stringent  heavy-duty  engine  standards 
promulgated  to  date. 

We  have  proposed  Tier  2  standards 
concurrent  with  a  proposal  to  reduce 
the  sulfur  content  of  gasoline,  in  part 
because  gasoline  sulfur  reduction  will 
enable  advanced  catalyst  technologies 
needed  to  achieve  the  new  standards. 
With  this  advance  notice,  we  are 
seeking  conunent  on  the  merits  of 
improving  the  quality  of  diesel  fuel  as 
well,  as  an  enabler  of  advanced 
technologies  for  diesel  emission  control, 
without  which  diesel  vehicles  may  not 
be  able  to  meet  Tier  2  standards.  These 
advanced  sulfiu-sensitive  technologies 
have  the  potential  to  reduce  diesel 
engine  NOx  emissions  by  up  to  75% 
and  PM  emissions  by  80%  or  more. 

Thus  this  potential  action  on  diesel 
fuel  is,  like  gasoUne  sulfur  control, 
closely  tied  to  our  Tier  2  standard- 
setting  activity.  Decisions  on  diesel  fuel 
quality  need  to  be  made  quickly  so  that 
the  Tier  2  program  may  be  implemented 
in  the  most  coordinated  and  cost- 
effective  manner.  We  therefore  plan  to 
pursue  this  action  on  an  accelerated 
schedule.  If,  following  this  advance 
notice,  we  decide  that  a  proposal  is 
warranted,  we  plan  to  publish  a  notice 
of  proposed  rulemaking  later  this  year, 
and  a  final  rule  as  soon  as  possible  after 
that. 

Although  the  impetus  for  near-term 
action  on  diesel  fuel  quality  comes  from 
oiu  efforts  to  set  fuel-neutral  Tier  2 
standards  for  the  light-duty  market,  any 
emissions  control  technologies  that 
prove  effective  in  light-duty  diesel 
applications  are  likely  to  be  effective 
with  heavy-duty  highway  engines  as 
well.  Thus  higher  quality  diesel  fuel  for 
heavy-duty  applications,  combined  with 
more  stringent  heavy-duty  engine 
emission  standards  that  effectively 
introduce  the  new  technologies,  could 
provide  large  environmental  benefits, 
though  perhaps  on  a  different 
implementation  schedule  than  that 
required  for  the  light-duty  program. 
This  might  take  the  form  of  a  phased  in 
program,  involving  a  regulated  grade  of 
premium  fuel  that  is  initially  focused  on 
servicing  the  light-duty  diesel  fleet,  but 
that  gradually  widens  its  market 
penetration  to  fulfill  the  expanding  need 
created  by  sales  of  new  heavy-duty 
vehicles  that  also  employ  the  advanced 
technologies.  Various  possibilities  and 
issues  associated  with  such  an  approach 
are  discussed  in  detail  below  in  this 
notice.  In  addition  to  enabling  new 
control  technologies,  the  use  of  higher 
quality  diesel  fuel  is  likely  to  improve 
the  emissions  performance  of  the 
existing  fleet  of  diesel  engines  as  well, 
as  explained  below. 


Eventually  these  advanced 
technologies  could  also  find  application 
in  nonroad  equipment,  although 
implementation  timing  would  have  to 
consider  a  niunber  of  special  challenges 
in  controlling  nonroad  engine 
emissions,  including  the  fact  that 
current  nonroad  diesel  fuel  is 
unregulated  and  has  much  higher  sulfur 
levels  than  highway  fuel.  It  may  also  be 
necessary  to  regulate  nonroad  diesel 
fuel  in  an  earlier  time  frame,  to  a  quality 
level  similar  to  that  of  ciurent  highway 
fuel  (which  has  sulfur  levels  capped  at 
500  parts  per  million  (ppm)),  in  order  to 
provide  for  the  transfer  of  advanced 
highway  engine  technologies  already 
under  development  for  use  with  that 
fuel.  This  technology  transfer  is 
expected  to  play  an  important  role  in 
the  implementation  of  the  recently 
promulgated  Tier  3  noiu-oad  diesel 
engine  emission  standards,  and  of  the 
stringent  PM  standards  planned  for 
promulgation  in  2001.  (The  2001 
ndemaking  will  also  review  the 
feasibility  of  the  recently  promulgated 
Tier  3  standards,  and  may  amend  them 
if  appropriate.) 

n.  Diesel  Engines  and  Air  Quality 

The  diesel  engine  is  increasingly 
becoming  a  vital  workhorse  in  the 
United  States,  moving  much  of  the 
nation's  freight,  and  carrying  out  much 
of  its  farm,  construction,  and  other 
labor.  Every  year,  about  a  million  new 
diesel  engines  are  put  to  work  in  the 
U.S.,  and  as  their  utility  continues  to 
grow,  so  too  does  their  annual  fuel 
consiunption,  now  over  40  billion 
gallons.  However,  the  societal  benefits 
provided  by  the  diesel  engine  have 
come  at  a  price — diesels  emit  millions 
of  tons  of  harmfid  exhaust  pollutants 
annually. 

Compounding  our  concerns  over 
emissions  from  applications  in  which 
diesels  are  currently  prevalent,  we  are 
'aware  that  manufactiirers  are 
considering  the  introduction  of  a  new 
generation  of  diesel  engines  for  use  in 
light-duty  highway  vehicles.  Even  at 
modest  projected  sales  ramp-up  rates, 
this  introduction  could  greatly  increase 
the  nxmaber  of  diesel  engines  in 
operation  over  the  next  several  years. 

Although  in  the  past  much  of  our 
attention  in  addressing  the  diesel 
pollution  problem  has  focused  on 
engine  design,  the  role  of  fuel 
formulation  has  been  recognized  from 
the  beginning.  A  number  of  fuel 
properties  and  constituents  can  be 
varied  in  the  refinery  process  with 
varying  effects  on  emissions. 
Furthermore,  some  advanced  emission 
control  technologies  may  be  degraded 
by  constituents  in  diesel  fuel,  even  to 
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the  extent  of  precluding  the  use  of  these 
techncMOgies. 

Diesel  engines  are  large  contributors 
to  a  number  of  serious  air  pollution 
problegis,  particularly  the  health  and 
welfara  effects  caused  by  ozone  and 
particiilate  matter.  The  particulate  from 
diesel  fxhaust  also  is  thought  to  pose  a 
potenti^  cancer  risk.  These  concerns  for 
cancer  risk  and  other  adverse  health 
effects  bre  discussed  in  detail  below, 
foUow(  d  by  a  discussion  of  diesel 
contributions  to  emissions  inventories. 

A.  Ozo,  ie  and  Particulate  Matter 

Grou  ad-level  ozone,  the  main 
ingredi  mt  in  smog,  is  formed  when 
volatila  organic  compounds  (VOC)  and 
NOx  reftct  in  the  presence  of  sunlight, 
usuallyl  during  hot  sununer  weather. 
Motor  Vehicles  are  significant  soiuxies  of 
both  V(i)C  and  NOx-  Diesel  engines,  in 
particular,  are  significant  sources  of 
NOx  en^ssions.  Power  plants  and  other 
combu^on  sources  also  are  large 
emitteri  of  NOx.  VOCs  are  emitted  from 
a  variety  of  soiuces,  including  chemical 
plants,  refineries  and  other  industries, 
consumer  and  conunercial  products, 
and  natural  sources  such  as  vegetation. 

Partioulate  matter  is  the  term  for  a 
mixtur^  of  solid  particles  and  liquid 
droplet$  found  in  the  air.  Particulate 
matter  h  distinguished  between 
"coarser  particles  (larger  than  2.5 
micronj)  and  "fine"  particles  (smaller 
than  2.3  microns).  Coarse  particles 
generally  come  from  vehicles  driven  on 
unpaveq  roads,  materials  handling, 
windbl(jwn  dust,  and  crushing  and 
grinding  operations.  Fine  particles 
result  fi>m  sources  such  as  fuel 
combustion  (from  motor  vehicles,  power 
plants  apd  industrial  facilities),  wood 
stoves  ahd  fireplaces.  Fine  particles  also 
are  font  ed  in  the  atmosphere  from  gases 
such  as  sulfur  dioxide,  NOx  and  VOC. 
Particlei  i  directly  emitted  from  motor 
vehicle^,  including  diesel  engines,  and 
those  formed  by  motor  vehicle  gaseous 
emissions,  are  in  the  fine  particle  range. 

Ozon4  can  cause  acute  respiratory 
problems,  aggravate  asthma,  cause 
inflammation  in  lung  tissue,  and  impair 
the  body's  immune  system  defenses. 
Particulate  matter,  especially  fine 
particlei,  has  been  linked  with  a  series 
of  significant  health  problems, 
including  premature  death,  aggravated 
asthma,  acute  respiratory  symptoms, 
chronic  bronchitis,  and  shortness  of 
breath.  1  'urthermore,  the  particulate 
matter  fi  om  diesel  engines  is  thought  to 
pose  a  p  Dtential  ceuicer  risk,  as 
discussed  in  the  next  section.  Fine 
particlei  can  easily  reach  the  deepest 
recesses  of  the  lungs.  Inhalation  of 
ozone  aj  id  particulate  matter  has  been 
associat  (d  with  increased  hospital 


admissions  and  emergency  room  visits. 
With  both  ozone  and  particulate  matter, 
those  most  at  risk  are  children  and 
people  with  preexisting  health 
problems,  especially  asthmatics. 
Because  children's  respiratory  systems 
are  still  developing,  they  are  more 
susceptible  to  environmental  threats 
than  healthy  adults.  The  elderly  also  are 
more  at  risk  from  exposure  to  fine 
particles,  especially  those  already 
sufi^ering  from  heart  or  limg  disease. 

In  addition  to  serious  puolic  health 
problems,  ozone  and  particulate  matter 
cause  a  nmnber  of  environmental  and 
welfare  effects.  Fine  particles  are  a 
major  cause  of  visibility  impairment  in 
many  of  our  most  treasured  national 
parks  and  wilderness  areas,  and  many 
urban  areas.^  Particulate  matter  also  can 
damage  plants  and  materials  such  as 
monuments  and  statues.  Ozone 
adversely  affects  crop  jdeld,  vegetation 
and  forest  growth,  and  the  durability  of 
materials.  By  weakening  sensitive 
vegetation,  ozone  makes  plants  more 
susceptible  to  disease,  insect  attack, 
harsh  weather  and  other  environmental 
stresses.  NOx  itself,  one  of  the  key 
precursors  to  ozone,  contributes  to  fish 
kills  and  algae  blooms  in  the 
Chesapeake  Bay  and  other  sensitive 
watersheds. 

Despite  continued  improvements  in 
recent  years,  ozone  remains  a  serious  air 
pollution  problem  in  much  of  the 
country.  Approximately  48  million 
people  live  in  the  77  counties  where 
ozone  levels  exceeded  the  1-hour 
National  Ambient  Air  Quality  Standard 
(NAAQS)  in  1997.  Moreover,  EPA  has 
established  a  new  and  more  stringent  8- 
hour  ozone  standard  to  better  protect 
Americans  from  the  health  and  welfare 
effects  associated  with  longer  term 
exposiu-es  to  ozone.  Ozone  and  its 
precursors  can  be  transported  into  an 
area  from  pollution  sources  found 
hundreds  of  miles  upwind,  resulting  in 
high  ozone  levels  even  in  areas  with 
relatively  low  NOx  and  VOC  emissions. 
In  one  of  the  most  significant  actions 
underway  to  help  ensure  that  many 
areas  of  the  country  are  able  to  attain  the 
new  8-hour  ozone  standard,  EPA  is 


-The  relative  contribution  of  different  particle 
constituents  to  visibility  impairment  varies 
geographically.  For  example,  in  most  areas  of  the 
eastern  U.S..  sulfates  account  for  more  than  60 
percent  of  annual  average  light  extinction,  and 
nitrates,  organic  carbon,  and  elemental  carbon 
account  for  between  10-15  percent  of  light 
extinction.  In  the  rural  West,  sulfates  typically 
account  for  about  25-40  percent  of  light  extinction, 
except  in  certain  areas  such  as  the  Cascades  of 
Oregon,  where  sulfates  account  for  over  50  percent 
of  light  extinction.  For  further  discussion  of  the 
contribution  of  different  particle  constituents  to 
visibility  impairment,  see  EPA's  "National  Air 
Quality  and  Emissions  Trends  Report,  1997," 
Chapter  6  (http://www.epa.gov/oar/aqtmd97). 


requiring  22  eastern  states  and  the 
District  of  Columbia  to  significantly 
reduce  NOx  emissions  from  power 
plants.'  Yet,  even  after  these  significant 
NOx  emission  reductions  are  achieved, 
we  project  that  by  2007  approximately 
28  metropolitan  areas  and  four  rural 
counties,  with  a  combined  population  of 
80  million  people,  still  will  not  meet  the 
8-hoiu-  ozone  standard,  and  at  least  eight 
metropolitan  areas  and  two  rural 
counties  with  a  combined  population  of 
39  million  will  exceed  the  l-hoitt  ozone 
standard.**  The  extent  of  remaining 
projected  ozone  nonattaimnent 
emphasizes  the  persistent  nature  of  the 
ozone  air  quality  problem  across  much 
of  the  coimtry  and  demonstrates  the 
need  for  further  substantial  reductions 
in  ozone's  precursors,  NOx  and  VOC. 

In  addition  to  widespread  ozone 
nonattainment,  particiilate  matter 
continues  to  be  a  significant  air  quality 
problem.  In  1997,  8  milhon  Americans 
lived  in  13  counties  that  exceeded  the 
air  quality  standard  for  particulate 
matter  less  than  10  microns  in  size 
(PMio).  We  project  that  by  2010,  11 
counties,  with  a  combined  population  of 
about  10  million  people,  will  be  in 
nonattainment  for  the  revised  PMio 
standard.-^  We  also  have  established  a 
new  air  quality  standard  for  fine 
particles  (PM2  s).  Monitoring  data  to 
determine  nonattainment  of  the  new 
PM2  5  standard  is  not  yet  available. 
However,  we  project  that  by  2010,  102 
counties,  with  a  combined  population  of 
55  million  people,  will  violate  the  PM2.5 
air  quality  standard.^ 

With  the  significant  number  of  areas 
projected  to  exceed  the  PMio  NAAQS  in 
2010,  further  particulate  emission 
reductions  appear  to  be  needed.  Because 
most  of  the  particulate  matter  emissions 
from  diesel  engines  are  fine  particles, 
any  particulate  emission  reduction 
aimed  at  reducing  PMio  levels  would 
also  reduce  ambient  PM2  5  levels. 


'See  63  FR  57356.  October  27,  1998,  "Finding  of 
Significant  Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport  Assessment 
Group  Region  for  Purposes  of  Reducing  Regional 
Transport  of  Ozone".  This  action  is  known  as  the 
■NOx  SIP  Cair. 

'For  a  full  description  of  this  analysis,  see  "Draft 
Regulatory  Impact  Analysis — Control  of  Air 
Pollution  from  New  Motor  Vehicles:  Tier  2  Motor 
Vehicle  Emission  Standards  and  Gasoline  Sulfur 
Control  Requirements;  '  Chapter  III.B.;  (EPA420-R- 
99-002);  hereafter  referred  to  as  "Tier  2/Gasoline 
Sulfur  Draft  RIA"  (EPA  Docket  A-97-10). 

■*  Regulatory  Impact  Analyses  for  the  Particulate 
Matter  and  Ozone  National  Ambient  Air  Quality 
Standards  and  Proposed  Regional  Haze  Rule, 
Innovative  Strategies  and  Economics  Group,  OfBce 
of  Air  Quality  Planning  and  Standards,  U.S.  EPA, 
Research  Triangle  Park,  N.C.,  July  16.  1997. 

^.More  information  about  this  analysis  may  be 
found  in  the  Tier  2  Notice  of  Proposed  Rulemaking 
preamble  and  the  Tier  2/Gasoline  Sulfur  Draft  RIA. 
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B.  Air  Toxics 

Diesel  exhaust  PM  tjrpically  consists 
of  a  solid  core,  composed  mainly  of 
elemental  carbon,  which  has  a  coating 
of  various  organic  and  inorganic 
compounds.  The  diameter  of  diesel 
particles  is  very  small  with  typically 
75-95  percent  of  the  particle  mass 
having  a  diameter  smaller  than  1.0  \im. 
The  characteristically  small  particle  size 
increases  the  likelihood  that  the 
particles  and  the  attached  compounds 
will  reach  and  lodge  in  the  deepest  and 
more  sensitive  areas  of  the  human  limg. 
Both  the  diesel  particle  and  the  attached 
compounds  may  be  influential  in 
contributing  to  a  potential  for  human 
health  hazard  from  long  term  exposure. 

EPA's  draft  Diesel  Health  Assessment 
identifies  lung  cancer  as  well  as  several 
other  adverse  respiratory  health  effects, 
including  respiratory  tract  irritation, 
immimological  changes,  and  changes  in 
lung  function,  as  possible  concerns  for 
long  term  exposure  to  diesel  exhaust. 
The  evidence  in  both  cases  comes  from 
the  studies  involving  occupational 
exposures  and/or  high  exposure  animal 
studies;  the  Health  Assessment,  when 
completed,  will  recommend  how  the 
data  should  be  interpreted  for  lower 
environmental  levels  of  exposure.  The 
draft  Health  Assessment  is  currently 
being  revised  to  address  comments  from 
a  peer  review  panel  of  the  Clean  Air 
Science  Advisory  Committee. 

The  California  Air  Resources  Board 
has  identified  diesel  exhaust  PM  as  a 
"toxic  air  contaminant"  under  the 
state's  air  toxics  program,  based  on  the 
information  available  on  cancer  and 
non-cancer  health  effects.^  California  is 
in  the  process  of  determining  the  need 
for,  and  appropriate  degree  of,  control 
measures  for  diesel  exhaust  PM.  Note 
that  California  limited  its  finding  to 
diesel  PM,  as  opposed  to  diesel  exhaust. 
EPA's  assessment  activities  of  diesel 
exhaust  PM  are  coincident  with,  but 
independent  fi-om,  California's 
evaluation. 

The  concerns  for  cancer  risk  and  other 
adverse  health  effects  from  exposure  to 
diesel  PM  are  heightened  by  the 
potential  expansion  of  diesels  in  the 
light-duty  vehicle  fleet.  Diesel  engines 


are  used  in  a  relatively  small  number  of 
cars  and  light-duty  trucks  today.  By  far, 
heavy-duty  highway  and  nonroad  diesel 
engines  are  the  larger  sources  of  diesel 
PM.  However,  vehicle  and  engine 
manufacturers  project  that  diesel 
engines  likely  will  be  used  in  an 
increasing  share  of  the  light-duty  fleet, 
particularly  light-duty  trucks.  If  these 
projections  prove  accurate,  the  potential 
health  risks  from  diesel  PM  could 
increase  substantially.  EPA's  proposed 
emission  standard  for  PM  under  the  Tier 
2  program  would  limit  any  increase  in 
potential  cancer  risks  associated  with 
the  potential  increase  in  light-duty 
diesel  sales. 

C.  Diesel  Contribution  to  Emission 
Inventories 

The  diesel  engine  pollutants  of  most 
concern  are  NOx  and  PM.  Nitrogen  and 
oxygen  in  the  engine's  intake  air  react 
together  in  the  combustion  chamber  at 
high  temperatures  to  form  NOx- 
Particulate  emissions  result  from 
incomplete  evaporation  and  burning  of 
the  fine  fuel  droplets  which  are  injected 
into  the  combustion  chamber,  as  well  as 
small  amounts  of  lubricating  oil  that 
enter  the  combustion  chamber.  The 
VOC  emissions  from  diesel  engines  are 
inherently  low,  because  the  fuel  bums 
in  the  presence  of  excess  oxygen  which 
tends  to  completely  bum 
hydrocarbons."  Evaporative  emissions 
also  are  insignificant  due  to  the  low 
evaporative  rate  of  diesel  fuel. 

Diesel  engines  make  up  a  significant 
portion  of  the  NOx  and  PM  from  mobile 
sources.  Moreover,  the  contribution  of 
diesel  engines  to  air  pollutant  emission 
inventories  is  expected  to  grow  as  more 
light-duty  diesel  vehicles  and  trucks 
enter  the  market.  The  emission 
inventory  discussed  below  is  the  same 
as  the  "base  case"  prepared  for  the  Tier 
2  proposed  mlemaking.^  This  inventory 
accounts  for  emission  standards  that 
have  been  promulgated  already  for  each 
of  the  vehicle  categories  (e.g.,  light-duty. 


heavy-duty  highway  and  nonroad),  but 
does  not  include  the  impact  of  proposed 
light-duty  Tier  2  standards.  The  Tier  2 
standards  would  tend  to  decrease  the 
relative  contribution  of  light-duty 
emissions  in  the  inventory,  and  thus 
increase  the  heavy-duty  and  nonroad 
relative  contributions.  On  the  other 
hand,  substantial  growth  in  light-duty 
diesel  sales  would  tend  to  substantially 
increase  the  light-duty  vehicle  PM 
inventory,  because  diesels  emit  more 
PM  than  the  gasoline  vehicles  they 
replace.  Although  the  fuel-neutral  Tier  2 
standards  would  tend  to  mitigate  this 
impact,  growth  in  diesel  sales, 
especially  before  and  during  the  phase- 
in  years  of  the  proposed  Tier  2  program, 
would  still  tend  to  increase  the  light- 
duty  PM  inventories.  These 
considerations  are  important  in 
assessing  how  the  focus  for  diesel  fuel 
control  may  shift  in  the  future,  beyond 
the  2007-2010  base  case  view.  The 
inventory  is  reported  in  the  2007-2010 
time  frame  because  those  dates  are 
important  for  State  Implementation  Plan 
purposes  in  attaining  the  ozone  and  PM 
NAAQS.'o 

Mobile  source  emissions  account  for 
almost  one-half  of  all  NOx  emissions 
nationwide.  By  2010,  mobile  source 
NOx  emissions  will  total  more  than  7.8 
million  tons.  As  shown  in  Figiue  1,  by 
2010,  we  project  that  all  diesel  engines 
combined  will  accoxmt  for  53%  (4.1 
million  tons)  of  mobile  source  NOx 
emissions.  Heavy-duty  diesels  accoimt 
for  15%  of  the  mobile  source 
contribution,  and  nonroad  diesels 
account  for  38%."  Light-duty  vehicles 
and  trucks  account  for  40%  of  mobile 
source  NOx  emissions.  Currendy, 
almost  all  of  the  light-duty  fleet  is 
fueled  by  gasoline,  and  less  than  1  %  of 
the  NOx  emissions  come  from  light-duty 
diesels.  In  the  2007  inventory,  the 
proportion  of  NOx  emissions  from  these 
various  vehicle  categories  is  similar. 

BILUNG  COOe  6S60-50-P 


^  State  of  California,  Air  Resources  Board, 
Resolution  98-35,  August  27.  1998. 


"  Motor  vehicles'  contribution  to  the  VCXZ 
inventory  typically  consists  of  unbumed  fuel 
hydrocarbons  in  the  exhaust  and  evaporative 
emissions  from  vehicle  fuel  systems. 

Tor  a  further  description  of  the  emissions 
inventory,  see  Tier  2/Gasoline  Sulfur  Draft  RIA; 
Chapter  UI.A.  (EPA  Docket  A-97-10).  Note  that  this 
is  a  47-state  emissions  inventory,  which  excludes 
California,  Alaska,  and  Hawaii. 


'"For  further  discussion  on  key  ozone/PM  State 
Implementation  Plan  timelines  and  attainment 
dates,  see  Section  III. A.  of  the  preamble  to  the  Tier 
2/Gasoline  Sulfur  proposed  rule. 

"  In  Figures  1  and  2.  the  "Nonroad  Diesel" 
category  includes  nonroad  equipment,  locomotives, 
and  commercial  marine.  The  "Other  Non-Diesel" 
category  includes  aircraft  and  non-road  equipment 
powered  by  fuels  other  than  diesel. 
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Figure  1 .  Mobile  Source  NOx  Emissions  in  2010. 
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M(bile  sources  account  for  20%  of  direct  PMio  emission  inventories  (excluding  natural  sources  and  fugitive  dust). 

""^  0,  mobile  source  direct  PMio  emissions  will  total  almost  621,000  tons.  As  shown  in  Figure  2,  by  2010,  we 

that  diesel  engines  will  account  for  nearly  70%   {434,000  tons)  of  all  mobile  soiu-ce  PMio  emissions.  Heavy- 

diesels  account  for  9%   of  the  mobile  source  PMio  contribution,  and  nonroad  diesels  account  for  60%.   Light- 

\ehicles  and  trucks  account  for  16%  of  mobile  source  PMio  emissions.  Currently,  almost  all  of  the  light-duty 

=     fueled  by  gasoline.   However,  as  more  diesels  enter  the  light-duty  market,  light-duty  diesels  could  become  a 

nt  portion  of  mobile  source  PM  emissions,  as  discussed  above.  The  proportion  of  PMio  emissions  from  these 

vehicle  categories  in  the  2007  inventory  is  similar. 


ficant 


Figure  2.  Mobile  Source  Direct  PM,o  Emissions  in  2010. 
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It  is  c  Iso  important  to  note  that  mobile 
source  jmissions  generally  make  up  a 
larger  f  action  of  the  emission  inventory 
for  urbiin  areas,  where  human 
popula  ion  and  light-duty  vehicle  travel 
is  more  concentrated  than  in  rural  areas. 
We  rec(  intly  conducted  a  study  to 
corapai  e  the  level  and  sources  of 


emissions  in  four  U.S.  cities  (Atlanta, 
New  York,  Chicago,  and  Charlotte) 
versus  the  nationwide  inventory. '2^  For 
example,  in  Atlanta  by  2010,  mobile 
sources  are  expected  to  account  for  81% 


'^For  purposes  of  this  study,  the  national 
inventory  excludes  California,  Hawaii  and  Alaska. 
For  a  further  description  of  this  study  of  four  cities, 
see  Tier  2/Gasoline  Sulfur  Draft  RIA.  Chapter  lU.A. 


of  all  NOx  emissions,  while  nationally 
they  account  for  44%.  Similarly,  in 
Atlanta  by  2010,  mobile  sources  will 
account  for  nearly  60%  of  all  direct 
PMio  emissions  '^,  while  nationally  they 
account  for  20%.  Highway  emissions  of 


"This  is  the  portion  of  the  PMio  inventory  that 
excludes  natural  sources  and  fugitive  dust. 
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NOx,  PMio  and  PM2.5  in  Atlanta  are 
more  than  double  the  national 
inventory.  Nonroad  PMio  and  PM2.5  . 
emissions  in  Atlanta  also  are  more  than 
double  the  national  inventory.  In  the 
other  cities  studied,  mobile  source  NOx 
and  PMio  emissions  also  were  generally 
considerably  higher  than  the  national 
inventory. 

At  this  stage,  we  have  not  yet 
evaluated  the  emission  reductions  that 
could  be  achieved  by  introducing  higher 
quality  diesel  fuel  and  the  technologies 
it  may  enable,  since  the  effectiveness  of 
these  technologies  remains  uncertain. 
However,  as  discussed  in  Section  VI. A., 
some  people  involved  in  the 
development  of  these  technologies 
project  per  vehicle  emission  reductions 
of  up  to  75%  for  NOx  and  over  80%  for 
PM,  and  so  large  inventory  reductions 
may  be  possible. 

m.  Diesel  Emissions  Control:  Progress 
and  Prospects 

Since  the  1970's,  highway  diesel 
engine  designers  have  employed 
numerous  strategies  to  meet  die 
challenge  presented  by  oiir  emissions 
standards,  beginning  with  smoke 
controls,  and  focusing  in  this  decade  on 
increasingly  stringent  NOx, 
hydrocarbon,  and  PM  standards.  More 
recently,  standards  for  various 
categories  of  nonroad  diesel  engines, 
such  as  those  used  in  farm  and 
construction  machines,  locomotives, 
and  marine  vessels,  have  also  been 
pursued  by  the  Agency.  Our  most  recent 
round  of  standard  setting  for  heavy-duty 
highway  diesels  occurred  in  1997  (62 
FR  54693.  October  21,  1997),  effective 
writh  the  2004  model  year.  This  action, 
combined  with  previous  standard- 
setting  actions,  will  result  in  engines 
that  emit  only  a  fraction  of  the  NOx. 
hydrocarbons,  and  PM  produced  by 
their  higher-emitting  counterparts 
manufactured  just  a  decade  ago. 

Nevertheless,  certain  chaiacteristics 
inherent  in  the  way  diesel  fuel 
combustion  occius  have  prevented 
achievement  of  emission  levels 
comparable  to  today's  gasoline-fueled 
vehicles.  While  diesel  engines  provide 
advantages  in  terms  of  fuel  efficiency, 
durability,  and  evaporative  emissions, 
controlling  NOx  emissions  is  a  greater 
challenge  for  diesel  engines  than  for 
gasoline  engines,  primarily  because  of 
the  ineffectiveness  of  three-way 
catalysis  in  the  oxygen-rich  diesel 
exhaust  environment.  Similarly,  PM 
emissions,  which  are  inherently  low  for 
gasoline  engines,  are  more  difficult  to 
control  in  diesel  engines,  because  the 
diesel  combustion  process  tends  to  form 
soot  and  other  particles.  The  challenge 
is  compounded  by  the  fact  that  most 


diesel  NOx  control  approaches  tend  to 
increase  PM,  and  vice  versa. 

Considering  the  air  quahty  impacts  of 
diesel  engines  and  the  plans  of 
manufacturers  to  increase  the  market 
penetration  of  light-duty  diesel  vehicles, 
it  is  imperative  that  progress  in  diesel 
emissions  control  continue.  Fortimately, 
encouraging  progress  is  now  being  made 
in  the  design  of  exhaust  aftertreatment 
devices  for  diesel  appfications. 
Aftertreatment  devices,  such  as  catalytic 
converters,  which  have  been  employed 
successfully  on  gasoline  engines  for 
decades,  have  had  only  limited  use  with 
diesel  engines.  This  is  primarily  due  to 
the  difficulty  of  making  such  devices 
perform  well  in  the  diesel's  oxygen-rich 
exhaust  stream,  and  to  the  great  success 
that  diesel  engine  designers  have  had  up 
to  now  in  meeting  challenging  emission 
standards  without  aftertreatment.  The 
combination  of  encoiu-aging  progress  in 
effective  aftertreatment  design  and  the 
challenge  presented  by  the  proposed 
stringent  Tier  2  standards  is  changing 
this  situation.  As  discussed  in  detail 
below,  promising  new  technologies  may 
allow  a  step  change  in  diesel  emissions 
control,  of  a  magnitude  comparable  to 
that  ushered  in  by  the  automotive 
catalytic  converter  in  the  1970's. 
However,  it  appears  that  changes  in 
diesel  fuel  quality  may  be  needed  to 
bring  this  step  change  about. 

IV.  What  Fuel  Changes  Might  Help? 

Debate  and  research  on  changing 
diesel  fuel  to  lower  emissions  has 
focused  on  several  fuel  specifications: 
cetane  level,  aromatics  content,  fuel 
density,  distillation  characteristics  (T90 
and  T95),  oxygenates  content,  and 
sulfur  content.  Control  of  these 
parameters  may  have  the  potential  to 
provide  direct  benefits  by  incrementally 
lowering  emissions  when  the  fuel  is 
burned,  although  the  benefit  may  vary 
depending  on  the  sophistication  of  the 
engine  technology  involved. 

Much  of  the  available  data  on  the 
effects  of  fuel  parameter  changes  is  for 
heavy-duty  engines.  In  preparation  for 
the  1999  technology  review  to  assess  the 
ability  of  heavy-duty  diesel  engines  to 
meet  the  combined  NOx  and 
nonmethane  hydrocarbon  (NMHC) 
standard  in  2004,  an  industry/EPA 
workgroup  was  tasked  with  evaluating 
the  incremental  impact  of  changes  in 
diesel  fuel  properties  on  NOx  and 
hydrocarbon  emissions.  This  study 
employed  advanced  technology  heavy- 
duty  diesel  engines  expected  to  be  used 
to  meet  the  2004  standard.  These 
engines  depend  on  exhaust  gas 
recirculation  (EGR)  emd  optimization  of 
engine  design,  but  not  on  advanced 
aftertreatment.  The  study  focused  on 


separately  identifying  the  emissions 
impacts  of  changes  in  fuel  density, 
aromatics  content  (both  total  and 
polycyclic  aromatics),  and  cetane 
number  (both  natiu^  and  additive- 
enhanced). '•♦ 

The  results  of  this  study  showed  that 
state-of-the-art  heavy-duty  engines  are 
mostly  insensitive  to  changes  in  these 
parameters.  Changes  in  diesel  fuel 
density  and  aromatics  were  found  to 
have  the  greatest  beneficial  effect  on 
emissions.  Yet  large  concurrent  changes 
in  these  fuel  parameters  reduced  NOx 
emissions  by  only  10%.  Of  the  total 
effect,  approximately  5%  was  attributed 
to  the  reduction  in  fuel  density,  and  5% 
to  the  reduction  in  aromatics  content. 
Increasing  the  cetane  number  was  found 
to  have  no  observable  emissions  benefit, 
although  previous  studies  on  older- 
technology  engines  showed  a  benefit. 
Changing  other  fuel  parameters  was  also 
found  to  have  either  no  effect,  or  only 
a  small  effect  on  emissions.  Effects  on 
PM  emissions  were  not  included  in  this 
study. 

Another  study,  docimiented  as  the 
"EPEFE  Report",  examined  the  effects  of 
fuel  parameter  changes  on  NOx,  PM, 
hydrocarbon,  and  carbon  monoxide 
emissions  in  both  light-  and  heavy-duty 
diesel  engines. '^  This  study  also  foimd 
only  small  effects  on  NOx  emissions 
from  changes  in  density,  polycyclic 
aromatics  content,  cetane.  and  T95  (less 
than  5%  for  any  one  parameter  change, 
less  than  10%  overall).  Although  the 
magnitude  and  even  the  direction  of  the 
emissions  changes  were  different  for 
light-  and  heavy-duty  vehicles,  the 
small  magnitude  of  the  impacts  was 
consistent.  The  largest  impacts  on  PM 
emissions  were  from  lowering  T95  (7% 
in  light-duty  testing,  no  effect  in  heavy- 
duty  testing)  and  density  (19%  in  light- 
duty,  2%  in  heavy-duty),  although  the 
benefit  of  the  density  change  was 
determined  to  be  confounded  by  a 
physical  effect — lower  density  fuel 
decreased  the  fueling  rate  and  engine 
power  which  in  turn  affected  emissions. 
Thus  the  need  for  additional  data  on 
how  fuel  changes  affect  PM  emissions 
appears  to  be  especially  pronounced, 
especially  considering  the  possible  need 
for  diesel  PM  reductions  in  the  existing 
fleet  to  address  potential  £iir  toxics 
concerns. 

A  lack  of  emissions  sensitivity  to 
changes  in  diesel  fuel  cetane  and 


'■•"EPA  HDEWG  Program  Phase  2",  Presentation 
of  the  Heavy-Duty  Engine  Work  Group  at  January 
13, 1999  meeting  of  Clean  Air  Act  Advisory 
Committee,  Mobile  Sources  Technical  Review 
Subcommittee.  Washington,  DC. 

1^  "EPEFE  Report".  European  Programme  On 
Emissions.  Fuels,  and  Engine  Technologies.  ACEA/ 
Europia  Auto/Oil  Programme. 
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aromatjcs  content  was  observed  in 
recently-published  paper, 
reported  on  testing  conducted 
advanced  technology  heavy- 
edgine  (designed  to  achieve  a  2.5 
lorsepower-hour  (g/hp-hr)  NOx 
emissKins  level).'*  A  recent  literature 
of  diesel  emissions  studies 
to  decouple  the  incremented 
on  emissions  of  changes  in  one 
pa  ameter  from  the  impacts  of 
in  other  fuel  parameters.'^  This 
also  found  that  the  incremental 
jn  emissions  (NOx,  PM, 
hydrocu-bons,  and  carbon  monoxide)  of 
ei  in  diesel  fuel  composition  are 
o  r  nonexistent  for  more  advanced 
:echnologies.  However,  the 
noted  that  any  conclusion 
gardi:  ig  the  effect  on  emissions  of 

oxygenates  to  diesel  fuel  must  be 
de  red  tentative  pending  further 
investij  ative  work.  Of  particular  interest 
may  be  the  impact  on  PM  emissions  of 
the  use  of  oxygenates  that  contain  a 
large  fri  iction  of  oxygen  per  unit 
volume, 

Redu  :ing  the  sulfur  content  of  diesel 
fuel  ha<  the  potential  to  provide  large 
indirec  technology-enabling  benefits  in 
additio:  i  to  some  amount  of  direct 
emission  benefits.  In  fact,  sulfur 
reducti(  )n  appears  to  be  the  only  fuel 
change  with  potential  to  enable  new 
technol  sgies  needed  to  meet  Tier  2 
light-di  ty  or  anticipated  future  heavy- 
duty  stjndards.  Therefore,  although 
other  s{  ecifications  changes  are  under 
conside  ration,  at  this  point  we  believe 
that  sul  iir  control  is  the  most  likely 
means  ( i  achieving  cost-effective  diesel 
fuel  em  ssion  reductions,  as  discussed 
in  detai  in  the  remainder  of  this  notice. 

Becai  se  we  have  more  complete 
informajtion  on  the  effects  that  diesel 
es  have  on  emissions  fi'om 
engines  than  from  light-duty 
we  believe  that  any  preliminary 

one  might  draw  regarding 
other  than  sulfur  are  more 
for  light-duty  applications.  We 
any  information  that  would 
to  assess  the  potential  benefits 
of  changes  other  than  sulfur 
in  light-jduty  diesel  fuel.  Such 
information  may  become  especially 
if  we  pursue  an 
plem  mtation  plan  that  treats  this  fuel 
parate  ly,  as  discussed  in  Section  XI. 
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ilffects  of  Fuel  Properties  on  Emissions 
gm  NOx  Heavy-Duty  Engine",  Thomas 
Buckingham,  Lee  Dodge,  and  Cherian 
S  iciety  of  Automotive  Engineers  Technical 

982491. 
( [uality  Impact  on  Heavy-Duty  Diesel 
A  Literature  Review,  Rob  Lee,  |oanna 
Christene  Hobbs.  Society  of 
Engineers  Technical  Paper  No.  982649. 
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Issue  1:  Fuel  Changes  Other  Than 
Sulfur. —  Should  EPA  pursue  diesel  fuel 
changes  other  than  sulfur  control?  What 
costs  and  emission  reductions  would  be 
involved?  Are  there  additional  data  on 
emissions  impacts  of  fuel  changes, 
especially  for  light-duty  applications? 
Should  a  diesel  fuel  quality  program  be 
structured  to  encourage  gas-to-liquid  or 
other  non-petroleum  blends? 

V.  Diesel  Fuel  Quality  in  the  U.S.  and 
Other  Countries 

A.  Current  Diesel  Fuel  Requirements  in 
the  U.S. 

EPA  set  standards  for  diesel  fuel 
quality  in  1990  (55  FR  34120,  August 
21,  1990).  These  standards,  effective 
since  1993,  apply  only  to  fuel  used  in 
highway  diesel  engines.  The  standards 
limit  the  sulfur  concentration  in  fuel  to 
a  maximum  of  500  ppm,  compared  to  a 
pre-regulation  average  of  2500  ppm. 
They  also  protect  against  a  rise  in  the 
fuel's  aromatics  level  fi-om  the  then- 
existing  levels  by  setting  a  minimum 
cetane  index  of  40  (or,  alternatively,  a 
maximum  aromatics  level  of  35%). 
Aromatics  tend  to  increase  the 
emissions  of  heu-mful  pollutants.  These 
regulations  were  established  in  response 
to  a  joint  proposal  from  members  of  the 
diesel  engine  manufacturing  and 
petroleum  refining  industries  to  reduce 
emissions  and  enable  the  use  of 
catalysts  and  particulate  traps  in 
meeting  EPA's  PM  standards  for  diesel 
engines.  As  a  result  of  our  diesel  fuel 
regulation,  highway  diesel  fuel  sulfur 
levels  average  about  340  ppm  outside  of 
California."*  Alaska  has  an  exemption 
from  our  existing  500  ppm  limitation 
(permanent  in  some  areas,  temporary  in 
others)  and  is  currently  seeking  a 
permanent  exemption  for  all  areas  of  the 
state,  because  of  special  difficulties  in 
supplying  lower  sulfur  diesel  fuel  for 
that  market  (63  FR  49459,  September  16, 
1998).  Similarly,  American  Samoa  and 
Guam  also  have  permanent  exemptions 
from  our  existing  500  ppm  limitation 
(July  20,  1992,  57  FR  32010  and 
September  21,  1993,  58  FR  48968).  We 
currently  do  not  regulate  diesel  fuels 
that  are  not  intended  for  use  in  highway 
engines.  Diesel  fuel  sold  for  use  in  most 
nonroad  applications  such  as 
construction  and  farm  equipment  has 
sulfur  levels  on  the  order  of  3300  ppm.'^ 


'"■•A  Review  of  Current  and  Historical  Nonroad 
Diesel  Fuel  Sulfur  Levels",  Memorandum  from 
David  |.  Korotney.  Fuels  and  Energy  Division, 
March  3,  1998,  EPA  Air  Docket  A-97-10.  Docket 
Item  II-B-01. 

'''"A  Review  of  Current  and  Historical  Noru-oad 
Diesel  Fuel  Sulfur  Levels",  Memorandum  from 
David  J.  Korotney,  Fuels  and  Energy  Division, 
March  3, 1998,  EPA  Air  Docket  A-97-10,  Docket 
ItemIl-B-01, 


California  set  more  stringent 
standards  in  1988  for  motor  vehicle 
diesel  fuels  for  the  South  Coast  air 
basin.  These  standards  took  effect 
statewide  in  1993.  They  apply  to  both 
highway  and  nonroad  fuels  (excluding 
marine  and  locomotive  use),  and  limit 
sulfur  levels  to  500  ppm  and  aromatics 
levels  to  10%,  with  some  flexibility 
provisions  to  accommodate  small 
refiners  and  alternative  formulations. 

B.  Diesel  Sulfur  Changes  in  Other 
Countries 

Progress  toward  diesel  fuel  with  very 
low  sulfur  levels  has  advanced  rapidly 
in  some  parts  of  the  world.  The 
European  Union's  "Auto  Oil  Package" 
was  adopted  recently  in  an  effort  to 
improve  air  quality,  by  establishing  an 
integrated  approach  to  setting 
requirements  for  fuels  in  such  a  way 
that  vehicles  can  produce  their  best 
environmental  performance.^o  As  part  of 
the  Auto  Oil  Package,  the  European 
Union  adopted  new  fuel  specifications 
for  diesel  fuel.-'  These  specifications 
contain  a  diesel  fuel  sulfur  limit  of  50 
ppm  by  2005,  with  an  interim  limit  of 
350  ppm  by  2000.  The  Member  States 
will  be  required  to  monitor  fuel  quality 
to  ensure  compliance  with  the 
specifications. 

In  the  United  Kingdom,  the  entire 
diesel  fuel  supply  soon  will  be  at  sulfur 
levels  of  50  ppm,  based  on  recent 
announcements  by  major  refiners.--  The 
United  Kingdom  currently  offers  a  two- 
penny tax  break  for  diesel  fuel.  Finland 
and  Sweden  also  have  tax  incentives 
encouraging  low  sulfur  diesel  fuel. 
Finland's  tax  incentive  applies  to  diesel 
with  sulfur  levels  below  50  ppm,  which 
accounts  for  90%  of  the  Finnish 
market.-'  Sweden's  tax  incentive 
applies  to  diesel  with  sulfiu-  levels 
below  10  ppm.2-» 

Japan  recently  proposed  to  limit 
sulfur  in  diesel  fuel  to  50  ppm.^''  The 
proposal  allows  a  phase-in  of  about  10 
years,  to  give  refineries  time  to  invest  in 
new  facilities.  Japan's  Environment 


™ •'Newsletter  from  Ritt  Bjerregaard.  the  EU's 
Commissioner  for  the  Environment,"  European 
Commission,  September  1998. 

-'  European  Union  Directive  98/69/EC  published 
on  December  28,  1998  (OJ  L350,  Volume  41,  page 
1). 

-'  Hart's  European  Fuels  News.  "All  Change! 
Standard  diesel  dropped  by  UK  as  majors  announce 
phase-out  within  weeks".  February  10,  1999. 

-^"International  Activities  Directed  at  Reducing 
Sulphur  in  Gasoline  and  Diesel,  A  Discussion 
Paper,"  Dr,  Mark  Tushingham,  Environment 
Canada.  1997. 

-^CONCAWE,  Report  No.  6/97,  "Motor  Vehicle 
Emission  Regulations  and  Fuel  Specifications — Part 
2 — Detailed  Information  and  Historic  Review 
(1970-1996)." 

-'  "Sulfur  Limit  for  Diesel  Fuel  May  Be  Lowered", 
[apan  Times  Online.  June  2,  1998. 
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Agency  is  expected  to  decide  on  the 
new  diesel  sulhxr  limit  after  holding 
hearings  and  consulting  with  the 
Central  Environment  Council,  an 
advisory  panel  to  the  prime  minister. 

In  North  America,  Mexico  and  Canada 
have  regulated  diesel  sulftir  levels  to  a 
maximum  of  500  ppm,  as  in  the  U.S. 
Canada  recently  announced  a  proposal 
to  lower  gasoline  sulfur,  but  the 
proposal  does  not  address  diesel  fuel  at 
this  time.  However,  Canada  recognized 
that  a  lower  diesel  sulfur  level  may  be 
necessary  to  protect  public  health  and  to 
support  future  diesel  engine 
technologies.  The  Canadian  Government 
Working  Group  recommended  that 
emissions  from  on-road  diesel  fuels  be 
examined  further  to  determine  their 
impact  on  public  health.^* 

Issue  2:  Experience  Outside  the 
U.S. — What  lessons  can  we  learn  from 
the  experience  of  other  countries  in 
planning  for  and  producing  low  sulfur 
diesel  fuel? 

VI.  Potential  Benefits  of  Reducing 
Sulfur 

We  believe  that  diesel  fuel 
desulfurization  should  be  evaluated 
primarily  for  its  potential  to  enable  new 
engine  and  aftertreatment  technologies 
with  large  air  quality  benefits.  However, 
there  may  be  other  effects  as  well,  as 
discussed  further  below. 

A.  Technology  Enablement 

Sulfur-sensitive  technology 
enablements  can  be  further  grouped  into 
two  categories:  those  that  can  be 
achieved  with  some  success  using 
current  fuel  but  which  have 
significantly  improved  emissions 
performance  with  low  sulfur  fuel,  and 
those  that  must  have  low  sulfur  fuel. 
The  following  discussion  provides  our 
ciurent  understanding  of  prospective 
technologies  in  both  categories,  built 
from  a  review  of  the  technical  literatiu'e 
and  from  numerous  discussions  with 
the  people  who  are  developing  these 
concepts. 

Note  that  we  believe  the  viability  and 
sulfur-sensitivity  of  these  technologies 
are,  to  varying  degrees,  still  open  issues; 
also,  there  may  be  other  promising 
technologies  not  included  here.  A  major 
goal  of  this  advance  notice  is  to 
establish  the  degree  of  confidence 
warranted  in  claims  that  robust,  cost- 
effective  emission  control  technologies 
will  be  made  viable  or  greatly  enhanced 
by  fuel  desulfurization.  Another  major 
goal  is  to  ascertain  what  sulfur  levels 
mav  be  needed.  Manufactiu-ers  have 


2' "Final  Report  of  the  Government  Working 
Group  on  Sulphur  in  Gasoline  and  Diesel  Fuel — 
Setting  a  Level  for  Sulphur  in  Gasoline  and  Diesel 
Fuel."  July  14,  1998. 


suggested  that  sulfur  should  be  capped 
at  30  ppm,  although  the  need  for  even 
lower  levels  has  also  been  discussed. 
Even  for  those  technologies  that  require 
low-sulfur  fuel  to  function,  there  may  be 
a  range  of  operation  in  which  the 
technologies  may  be  able  to  tolerate 
^higher  sulfur  levels  but  emissions 
performance  may  be  further  enhanced 
by  additional  reductions  in  fuel  sulfur. 
We  are  interested  in  information  that 
will  help  us  understand  both  the  range 
of  sulfur  levels  over  which  operation  of 
the  relevant  control  technologies  is 
possible,  and  the  relationship  between 
emissions  performance  and  fuel  sulfur 
levels  within  this  range. 

Issue  3:  Sulfur-Tolerant 
Technologies. — What  full  useful  life 
NOx  and  PM  emission  levels  may  be 
achievable  for  diesel  passenger  cars  and 
light-duty  trucks,  and  for  heavy-duty 
engines,  without  a  change  in  diesel  fuel? 
At  what  costs?  When  could  these  levels 
be  achieved  in  production  vehicles  and 
engines? 

Issue  4:  Sulfur-Sensitive 
Technologies. — How  feasible  are  the 
sulfur-sensitive  technologies  (discussed 
below)  for  light-duty  and  heavy-duty 
applications?  Are  there  others?  What 
full  useful  life  PM  and  NOx  emission 
levels  could  they  achieve  and  when? 
What  sulfur  levels  do  they  require?  Are 
any  of  them  substantially  enhanced  by 
additional  sulfur  reductions  beyond  the 
sulfur  levels  required  just  for  proper 
functioning?  What  is  the  relationship 
between  fuel  sulfur  levels  and  emissions 
performance  associated  with  these 
technologies?  How  durable  are  they? 
What  maintenance  is  required?  What  is 
the  potential  that  they  could  eventually 
be  made  sulfur-tolerant?  What  are  the 
cost  implications?  What  is  their  fuel 
economy  impact,  if  any?  What  problems 
might  occur  due  to  sulfur  derived  from 
lube  oil  being  introduced  into  the 
combustion  chamber,  either  through 
intentional  mixing  of  used  oil  with  fuel 
or  from  vaporization  off  of  the  cylinder 
wall? 

Issue  5:  In-Use  Emissions. — How  well 
will  sulfur-sensitive  emission  control 
technologies  perform  over  the  complete 
range  of  operating  cycles  and 
environmental  conditions  encountered 
by  vehicles  in  use?  For  example,  will 
there  be  functional  problems  or  high 
emissions  during  periods  of  sustained 
high  loads  or  idling,  or  at  extremes  of 
ambient  temperature  and  humidity? 

1 .  Technologies  Improved  By  Sulfur 
Reduction 

Technologies  that  may  derive  benefit 
fi-om  diesel  fuel  desulfurization  include 
cooled  EGR,  lean-NOx  catalysts,  PM 


filters,  oxidation  catalysts,  and  selective 
catalytic  reduction  (SCR).  None  of  these 
technologies  appear  to  have  a  threshold 
low  sulfur  level,  above  which  the 
technology  is  simply  not  viable.  Rather, 
every  degree  of  sulfur  reduction  would 
provide  correspondingly  greater  latitude 
for  engine  or  aftertreatment  designers  to 
target  their  designs  for  aggressive 
emission  reductions.  Thus,  we  need  to 
be  able  to  quantify  the  expected 
emission  reductions  in  order  to  assess 
the  effectiveness,  including  incremental 
cost-effectiveness  analysis  where 
appropriate,  of  various  levels  of  control. 

The  application  of  electronically 
controlled  EGR  to  diesel  engines  is  an 
effective  means  of  controlling  NOx 
emissions.  Cooling  the  recirculated 
exhaust  gas  before  it  reenters  the 
combustion  chamber  can  greatly 
increase  EGR  efficiency.  NOx  emissions 
reductions  of  up  to  90%  are  beUeved 
possible  with  cooled  EGR  systems  for 
heavy-duty  diesel  applications.^^ 
However,  manufacturers  have  claimed 
that  one  of  the  primary  limiters  on  how 
extensively  cooled  EGR  can  be  used  is 
the  potential  for  condensation  of 
sulfuric  acid  and  associated  corrosion- 
related  durability  problems.  We  have 
not  yet  received  any  durability  data  to 
support  these  claims  using  realistic  in- 
use  operating  conditions  and  corrosion- 
resistant  materials.  Acid  aerosol 
formation  may  also  increase  the 
frequency  of  oil  changes  due  to 
increased  acidification  of  engine 
lubricating  oil.  It  is  not  clear  at  this  time 
that  removing  sulfur  from  fuel  is  the 
only  solution  to  these  problems,  if  they 
indeed  exist.  Any  actual  oil 
acidification  problem  may  be 
addressable  by  increasing  alkaline  oil 
additives,  and  corrosion-resistant 
materials  are  available  for  durable  EGR 
cooler  construction. 

Various  types  of  lean-NOx  catalysts 
are  either  in  production  or  under 
investigation  for  reduction  of  NOx 
emissions  in  lean  exhaust  environments 
such  as  those  present  in  diesel  exhaust. 
These  catalysts  include  two  types:  (1) 
Active  catalysts  require  a  post- 
combustion  fuel  injection  event  and  (2) 
passive  catalysts  require  no  post- 
injection.  Although  some  active  catalyst 
systems  have  higher  NOx  removal 
efficiencies  than  similar  passive  catalyst 
systems,  NOx  removal  efficiencies  are 
still  only  in  the  range  of  15  to  35%  on 
average.  It  is  more  likely  that  these 
systems  will  be  used  for  incremental 
NOx  reduction  for  light-duty 
applications  in  combination  with  other 


-'  Dickey.  D.W.,  et  al..  NOx  Control  in  Heavy- 
Duty  Diesel  Engines — What  is  the  Limit?  SAE 
Technical  Paper  Series.  No.  980174,  1998. 
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technologies,  such  as  cooled  EGR.  Lean- 
NOx  catalysts  are  prone  to  long-term 
efficieAcy  loss  due  to  sulftir-induced 
deactivation  or  "poisoning".  They  may 
also  produce  unwanted  sulfate  PM.  Both 
of  these  problems  can  be  mitigated  by 
reducing  fuel  sulfur,  though  higher 
sulfur  fuel  can  be  accommodated  by 
using  less  effective  catalyst 
formuliitions. 

One  nethod  of  exhaust  aftertreatment 
for  con  trolling  diesel  PM  emissions  is  to 
pass  di  3sel  exhaust  through  a  ceramic  or 
metalli:  filter  (sometimes  called  a  "soot 
filter"  (»r  "PM  trap")  to  collect  the  PM, 
and  to  xse  some  means  of  burning  the 
collect!  id  PM  so  that  the  filter  can  be 
either  |  leriodically  or  continuously 
regeneiated.  Filter  designs  have  used 
catalyzsd  coatings,  catalytic  fuel 
additives,  electrical  heating,  and  fuel 
burners  to  assist  trap  regeneration. 
Failure  to  consistently  regenerate  the 
filter  Cc  n  lead  to  plugging,  excessive 
exhaus  back-pressiu^,  and  eventually 
overheating  and  permanent  damage  to 
the  filter.  Inconsistent  regeneration  due 
to  the  low  frequency  of  adequately  high 
temperature  exhaust  transients  has  been 
a  partidular  problem  in  applying  PM 
filters  to  light-duty  diesel  vehicles. 
Although  PM  filters  have  been  used 
with  ciirent  fuels,  some  designs, 
especi4ly  those  that  use  catalyst 
materials  susceptible  to  sulfate 
general  on.  can  be  made  more  effective 
with  lo  ver  sulfur  fuel.  In  addition,  some 
PM  filt<  r  system  concepts  may  require 
low  sul  ur  fuel,  as  discussed  below. 

Oxidi  ition  catalysts  are  a  proven 
technol  agy  already  in  widespread  use 
on  diesul  engines.  They  reduce  exhaust 
PM  by  lemoving  volatile  organics,  some 
of  which  are  adsorbed  onto  soot 
particle  s.  They  also  reduce  emissions  of 
gaseous  hydrocarbons.  Oxidation 
catalyst^  have  utility  not  only  for  direct 
reduction  of  PM  and  hydrocarbons,  but 
also  as  I  potential  clean-up  device  to 
preclude  hydrocarbon  slip  downstream 
of  NOx  catalysts  or  PM  filters  that  inject 
diesel  fiiel.  In  the  relatively  low- 
temperj  ture  environments  characteristic 
of  diese  engine  exhaust  streams, 
catalyst  formulations  containing 
preciou  >  metals  such  as  platinum  are 
particul  irly  useful,  because  they 
functioi  I  at  fairly  low  temperatures. 
Unfortunately,  these  metals  also 
promotd  the  conversion  of  SOx  to 
sulfate  I'M,  thus  potentially  increasing 
PM  emi  isions,  so  oxidation  catalyst 
designe  s  must  work  a  careful  balance  to 
succeec  with  current  fuel.  Sulfur 
reductic  n  can  obviously  mitigate  this 
problen  and  enable  more  aggressive 
oxidatic  n  catalyst  formulations. 

SCR  f  3r  NOx  control  is  currently  used 
on  statii  mary  diesel  engines,  and  has 


been  proposed  for  mobile  applications. 
SCR  uses  ammonia  as  a  NOx  reducing 
agent.  The  ammonia  is  typically 
supplied  by  introducing  a  urea/water 
mixture  into  the  exhaust  upstream  of 
the  catalyst.  The  urea/water  mixtiu-e  is 
stored  in  a  separate  tank  that  must  be 
periodically  replenished.  These  systems 
can  be  very  effective,  with  NOx 
reductions  of  70  to  90% ,  and  appear  to 
be  tolerant  of  current  U.S.  on-highway 
diesel  fuel  sulfur  levels.  However,  there 
is  concern  that  applying  ciurent  SCR 
technology  to  highway  vehicles  will 
require  use  of  catalyst  formulations  that 
are  sensitive  to  sulfur,  such  as  those 
employing  platinum,  to  deal  with  the 
broad  range  of  operating  temperatures 
typical  of  highway  diesel  engines  in  use. 
There  is  also  potential  for  formation  of 
ammonia  sulfate,  which  is  undesirable 
because  it  is  a  component  of  fine  PM.^s 
In  addition,  SCR  systems  bring  some 
unique  concerns.  First,  precise  control 
of  the  quantity  of  urea  injection  into  the 
exhaust,  particularly  during  transient 
operation,  is  very  critical.  Injection  of 
too  large  of  a  qucuitity  of  urea  leads  to 
a  condition  of  "ammonia  slip",  whereby 
excess  ammonia  formation  can  lead  to 
both  direct  anunonia  emissions  (with 
accompanying  health  and  odor 
concerns)  and  oxidation  of  anunonia  to 
produce  (rather  than  reduce]  NOx. 
Second,  there  are  potential  hurdles  to 
overcome  with  respect  to  the  need  for 
frequent  replenishment  of  the  urea 
supply.  This  raises  issues  related  to 
supply  infrastructiu-e,  tampering,  and 
the  possibility  of  operating  with  the 
urea  tank  dry.  Third,  there  may  be 
modes  of  engine  operation  with 
substantial  NOx  generation  in  which 
SCR  does  not  function  well.  Finally, 
there  is  concern  that  SCR  systems  may 
produce  N2O,  a  gas  that  has  been 
associated  with  greenhouse-effect 
emissions. 

Issue  6:  Selective  Catalytic 
Reduction — How  could  the  discussed 
difficulties  with  SCR  anunonia  slip, 
infrastructure,  reductant  maintenance, 
robustness,  and  N2O  production  be 
resolved? 

2.  Technologies  Likely  To  Require  Low 
Sulfur  Fuel 

Technologies  that  are  not  currently 
considered  feasible  with  current  fuel, 
but  which  might  become  feasible  if  the 
sulfur  content  of  diesel  fuel  were 
lowered,  include  NOx  storage  catalyst 
systems  and  continuously  regenerable 
PM  filter  systems. 


-"■'The  Impact  of  Sulfiir  in  Diesel  Fuel  on 
Catalyst  Emission  Control  Technology", 
Manufacturers  of  Emission  Controls  Association, 
March  15, 1999. 


Although  still  in  early  stages  of 
development,  NOx  storage  catalyst 
technology  shows  promise  for  NOx 
reductions  of  50  to  75%  in  use.  Some 
projections  of  ultimate  efficiency  range 
as  high  as  90%.-''  However,  these 
catalysts  are  also  very  prone  to  sulfur 
poisoning  due  to  sulfate  buildup.  Diesel 
engines  employing  NOx  storage  catalyst 
systems  will  probably  be  limited  to  the 
use  of  diesel  fuels  with  less  than  30  to 
50  ppm  sulfur.  Even  at  such  fairly  low 
sulfur  levels,  frequent  sulfate  purging 
cycles  may  be  needed  to  restore  catalyst 
function.  Alternatively,  even  lower  fuel 
sulfur  levels,  on  the  order  of  5  to  10 
ppm,  may  be  needed  to  manage  the 
frequency  of  purging  cycles. 
Manufacturers  have  suggested  that 
further  development  of  NOx  catalyst 
systems  could  eventually  enable  diesel 
engines  to  reach  the  fuel-neutral  Tier  2 
fleet  average  NOx  standard  of  0.07 
grams/mile  (see  discussion  below  on 
Diesel  Sulfur  Control  and  Tier  2). 

The  recently  developed  continuously 
regenerating  PM  filter  has  shown 
considerable  promise  for  light-duty 
diesel  applications  due  to  its  ability  to 
regenerate  even  at  fairly  low  exhaust 
temperatures.  This  filter  technology  is 
capable  of  a  large  step  change  in  PM 
emissions,  vnXh  typical  PM  reductions 
exceeding  80%.^°  However,  these 
systems  are  also  fairly  intolerant  of  fuel 
sulfur,  and  are  effectively  limited  to  use 
with  diesel  fuel  with  sulfur  levels  below 
50  ppm.  Given  that  these  filter  designs 
appear  to  have  similar  efficiencies  to 
less  sulfur-sensitive  PM  filter  concepts, 
it  is  important  for  us  to  better 
understand  potential  advantages  and 
disadvantages  of  the  various  trap 
concepts  in  determining  whether  or  not 
low  sulfur  fuel  is  needed  for  effective 
PM  control. 

B.  Other  Effects 

In  addition  to  the  primary  benefits 
associated  with  the  enablement  or 
improved  utilization  of  technologies 
discussed  above,  desulfurization  could 
have  other  effects  that  should  be 
assessed  as  well.  Desulfurization  will 
reduce  the  direct  emissions  of  sulfate 
PM  and  SOx,  both  of  which  are  harmful 
pollutants.  Sulfate  PM  emissions 
contribute  to  the  overall  inventory  of 
PMio  and  PM2  5,  both  pollutants  for 
which  EPA  has  set  National  Ambient 
Air  Quality  Standards.  SO:  (one 
component  of  SOx)  is  also  a  criteria 
pollutant,  and  some  portion  of  emitted 


-''"The  Impact  of  Sulfur  in  Diesel  Fuel  on 
Catalyst  Emission  Control  Technology'", 
Manufacturers  of  Emission  Controls  Association, 
March  15.  1999. 

"'Hawker,  P..  et  al..  SAE  Technical  Papers 
980189  and  970182. 
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SOx  is  chemically  transformed  in  the 
atmosphere  to  sulfate  PM,  and  is 
therefore  considered  a  secondary  PM 
source.  Although  we  do  not  directly 
regulate  the  emissions  of  SOx  from 
diesel  engines,  because  the 
overwhelming  majority  of  these 
emissions  are  from  stationary  sources 
like  powerplants,  diesel  SOx  reductions 
would  nevertheless  be  of  some  benefit 
to  the  environment. 

The  introduction  of  desulfurized 
highway  diesel  fuel  would  provide 
immediate  SOx  and  PM  emission 
reductions  from  the  large  and  growing 
population  of  heavy-duty  diesel  engines 
in  the  United  States.  These  emission 
reductions  would  even  extend  to  some 
portion  of  the  nonroad  equipment  fleet 
because  some  significant,  though 
undetermined,  portion  of  this  fleet  is 
fueled  with  highway  diesel  fuel  rather 
than  the  generally  less  expensive 
noiu'oad  diesel  fuel,  for  reasons  of 
convenience.  In  contrast  to  technology- 
enabling  benefits,  these  direct  emission 
reductions  derive  added  air  quality 
value  from  the  fact  that  they  are  realized 
immediately  as  existing  vehicles  are 
refueled  with  the  new  fuel,  rather  than 
gradually  over  many  years  as  new 
technology  vehicles  replace  older 
models  in  the  fleet. 

On  the  other  hand,  although  this 
secondary  benefit  from  sulfate  and  SOx 
reductions  in  the  existing  fleet  would 
result  whether  or  not  we  set  new  engine 
emission  standards,  it  would  not  be 
expected  to  carry  over  to  engines  built 
after  new  sulfur  controls  take  effect. 
This  is  because  testing  of  these  engines 
to  verify  compliance  with  motor  vehicle 
emission  standards  would  be  expected 
to  be  conducted  using  a  low  sulfur  test 
fuel,  reflective  of  the  in-use  fuel.  A  low 
sulfur  test  fuel,  with  no  change  in 
emission  standards,  allows  the  engine 
manufactiu^r  to  back  off  on  emissions 
controls  to  optimize  engine  cost, 
performance,  or  fuel  economy.  Thus 
earlier  model  year  engines  designed  for 
higher  sulfur  fuel  could  actually  run 
cleaner  than  later  engines  designed  to 
the  same  standards,  once  sulfur  controls 
take  effect. 

Issue  7:  Direct  Benefits  of  Sulfur 
Reduction — How  much  direct 
incremental  environmental  benefit  can 
bp  achieved  by  diesel  fuel  sulfur 
reduction? 

Manufactiuers  have  claimed  that 
lower  sulfur  fuel  will  improve  the 
durability  of  engines  and  emissions 
controls,  and  will  reduce  the  need  for 
maintenance,  including  oil  changes. 
These  benefits  would  produce  a  cost 
savings  to  vehicle  owners.  They  may 
also  produce  an  indirect  emissions 


benefit  because,  although  manufacturers 
must  take  steps  to  ensiu-e  durable 
emissions  controls  (such  as  providing 
warranties  and  assuming  liability  over  a 
set  useful  life),  many  engines  may  have 
high  emissions  because  they  last  well 
beyond  the  regulatory  useful  life  or 
because  they  are  poorly  maintained. 
Therefore,  provisions  that  inherently 
extend  emission  controls'  life  or  reduce 
the  need  for  emissions-affecting 
maintenance  can  be  beneficial.  Some 
manufacturers  have  claimed  that  this  is 
especially  relevant  for  engines 
employing  an  extensive  degree  of  cooled 
EGR,  although  this  is  yet  to  be  proven. 
As  discussed  above,  we  have  not  yet 
received  any  durability  data  to  support 
these  claims  using  realistic  in-use 
operating  conditions  and  corrosive 
resistant  materials.  On  the  other  hand, 
because  reduced  sulfur  appears  to 
enhance  the  diuability  of  the  engines, 
and  not  just  that  of  the  emission 
controls,  enviroimiental  disbenefits  may 
result  from  diesel  fuel  sulfur  reduction, 
due  to  the  potential  that  higher-quality 
fuel  will  make  older,  higher-emitting 
engines  last  longer  in  the  field. 
Furthermore,  fuel  changes  may 
inadvertently  and  detrimentally  alter 
fuel  system  components  such  as  o-ring 
seals,  and  may  also  reduce  the  helpful 
lubricating  effect  that  some  sulfur 
compounds  have  on  fuel  system 
components,  although  it  also  appears 
that  steps  can  be  taken  to  preclude  these 
effects,  such  as  the  use  of  lubricity 
additives. 

Issue  8:  Durability  and  Maintenance 
Impacts — Are  there  quantifiable 
environmental  benefits  or  disbenefits 
from  such  secondary  effects  as  more 
durable  controls,  reduced  maintenance 
needs,  or  longer-lived  high-emitting 
trucks?  What  steps,  if  any,  need  to  be 
taken  to  ensure  that  fuel  changes  would 
not  degrade  fuel  system  components  in 
the  existing  fleet?  Would  lubricity 
additives  be  required  to  restore  any  loss 
in  fuel  lubricity  characteristics 
compared  to  current  fuel?  If  so,  what 
would  the  environmental  and  cost 
impacts  of  these  additives  be? 

Vn.  Diesel  Sulfur  Control  and  Tier  2 

Although  almost  all  highway  diesel 
engines  used  in  the  United  States  today 
are  in  heavy-duty  trucks  and  buses,  the 
impetus  for  near-term  action  on  diesel 
fuel  quality  arises  from  our  efforts  to  set 
stringent  new  Tier  2  emission  standards 
for  passenger  cars  and  light  trucks. 
These  standards  will  apply  to  vehicles 
powered  by  any  fuel — including  both 
gasoline  and  diesel.  As  part  of  the  Tier 
2  ndemaking,  we  also  are  proposing  to 
lower  gasoline  sulfur  levels,  in  part  to 


enable  the  use  of  advanced  catalytic 
converters.  Manufacturers  of  diesel 
engines  and  vehicles  have  argued  that 
setting  Tier  2  standards  without 
concurrent  diesel  fuel  changes  will  be 
unfair  to  diesels.  because  diesel  fuel 
quality  would  be  worse  than  gasoline 
fuel  quality.  Some  argue  that,  beyond 
fuel-neutrality  considerations,  diesel 
fuel  quality  improvement  is  needed  to 
combat  global  warming  because  it  will 
facilitate  the  marketing  of  more  diesel 
vehicles  and,  in  their  opinion,  thereby 
reduce  emissions  of  global  warming 
gases.  Others  counter  that  diesel 
vehicles  should  be  discouraged  because 
diesel  exhaust  is  a  serious  health  hazard 
that  improvements  in  diesel  fuel  quality 
will  do  little  to  mitigate.  Some  also 
believe  that  any  fuel  economy 
improvements  from  diesels  will  be 
offset  by  manufacturers'  sale  of  more 
large  vehicles,  resulting  in  no  net 
improvement  in  fleetvdde  fuel 
economy,  and  thus  no  net  reduction  in 
global  warming  emissions.^' 

In  establishing  the  Tier  1  Ught-duty 
vehicle  standards  currently  in  place,  the 
Clean  Air  Act  made  special,  expficit 
provision  for  diesel  vehicles.  However, 
the  framework  it  provided  us  for  the 
setting  of  Tier  2  standards  made  no 
special  reference  to  diesel  engines.  In 
our  July  1998  Tier  2  Report  to  Congress, 
we  therefore  concluded  that  Congress 
did  not  intend  special  treatment  for 
diesel  engines  after  2003. 

Under  the  Tier  2  proposal's  fuel- 
neutral  approach,  there  are  not  separate 
emission  standards  for  diesels. 
However,  the  proposed  Tier  2  program 
allows  manufacturers  to  sell  some 
engines  with  higher  emissions — in  the 
range  achievable  by  both  gasoline  and 
diesel  vehicles  with  current  fuel 
quality — during  the  early  phase-in  years 
of  the  program.  Table  1  summarizes  the 
proposed  Tier  2  emission  standards. 
Manufactiu^rs  woidd  have  to  meet  a 
corporate  average  NOx  standard  for  the 
entire  fleet  of  vehicles  sold,  but  would 
have  the  flexibility  to  certify  different 
vehicle  models  to  different  sets  of 
emission  standards  (referred  to  as 
"bins").  Some  bins  have  a  NOx 
emission  standard  that  is  higher,  and 
some  lower,  than  the  corporate  average 
NOx  standard.  The  proposed  Tier  2 
standards  would  be  phased  in  over  time, 
allowing  a  portion  of  a  manufacturer's 
vehicle  sales  to  meet  the  less  stringent 
"interim"  standards.  During  the  phase- 
in  years,  the  program  would  establish 


''  Fleetwide  fuel  economy  (for  light-duty  vehicles 
and  light-duty  trucks)  is  constrained  by  the 
Corporate  Average  Fuel  Economy  (CAFE)  standards 
established  by  the  government. 
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Table  2  shows  when  the  interim  and 
Tier  2  standards  would  be  phased  in,  by 
indicating  the  percentage  of 
manufacturers'  vehicle  sales  required  to 
meet  the  respective  standards  each  year. 
Even  when  the  Tier  2  standards  are  fully 
phased  in,  manufacturers  still  would  be 


able  to  certify  vehicles  in  the  higher- 
emitting  bins.  However,  sales  of 
vehicles  in  the  higher-emitting  bins 
would  be  limited  by  a  manufacturer's 
ability  to  comply  with  the  proposed 
corporate  average  NOx  standard. 


Table  1.— Proposed  Tier  2  Exhaust  Emission  Standards  32 


Corporate 

average 

NOx 

(grams/mile) 


Highest-emitting  certifi- 
cation bin  (grams/mile) 


NOx 


PM 


LDV/LLDT 


0.30 
0.07 


0.60 
0.20 


0.06 
0.02 


HLDT 


0.20 
0.07 


0.60 
0.20 


0.06 
0.02 


table  does  not  reflect  all  proposed  Tier  2  standards;  it  shows  full  useful  life  standards  for  categories  and  pollutants  relevant  to  the  dis- 
-  this  notice. 

Table  2.— Proposed  Phase-In  for  Tier  2  Standards 


Model  year  (percent) 


2004 


2005 


2006 


2007 


2008 


2009  &  later 


LDV/LLDT 


75 
25 


50 
50 


25 
75 


100 


100 


100 


HLDT 


25 


50 


75 


100 


50 
50 


100 


*0.60  c  rams/mile  NOx  cap  applies  to  balance  of  these  vehicles  during  the  2004-2006  phase-in  years. 
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in  Tables  1  and  2,  some 
gasoline  LDV/LLDTs  could 
to  emission  standards  of 
NOx  and  0.06  grams/ 
through  the  2006  model  year, 
where  diesels  are  most  likely  to 
e  market,  could  be  certified  to 
emission  standards  through 
expect  that  these  "highest 
ssion  stcmdards,  although 
could  be  met  by  diesel 
without  fuel  changes.  In  model 
and  beyond  for  LDV/LLDTs, 
niodel  year  2009  and  beyond  for 
he  highest  emission  standards 
for  vehicle  certification  would 
^ams/mile  for  NOx  and  0.02 
for  PM.  It  is  likely  that 
sulfur  control  would  be 
enable  diesels  to  achieve 
stringent  emission 


M 


'  It  shot:  Id  be  noted  that  the  Tier  2  proposal  also 
includes  el  imination  of  the  highest  bin  after  2007 
for  LDV/H  DTs  and  2009  for  HLDTs,  thus  requiring 
complianc^  with  a  NOx  standard  of  0.15  grams/ 


Furthermore,  even  though  some 
HLDTs  can  be  marketed  in  the  highest 
bin  (0.60  NOx/0.06  PM)  through  model 
year  2008,  by  model  year  2007,  or 
perhaps  even  2006,  the  phase-in 
percentage  of  the  more  stringent  interim 
corporate  average  NOx  standard  (0.20 
grams/mile)  becomes  great  enough  that 
it  may  start  to  curtail  sales  of  vehicles 
in  the  highest  bin.  Thus,  diesel  fuel 
changes  may  be  critical  for  continued 
sales  of  diesel-powered  HLDTs  in  these 
earlier  model  years. 

In  summary,  it  appears  most  likely 
that  the  need  for  diesel  vehicles  to 
employ  technologies  dependent  on  low 
sulfur  diesel  fuel  under  the  Tier  2 
program  will  occur  by  the  2006  or  2007 
model  year,  implying  that  low  sulfur 
fuel  should  be  available  for  these 
vehicles  sometime  in  2005  or  2006.  This 
presumes  of  course  that  the 
development  of  robust,  sulfur-sensitive 
diesel  technologies  achieving  the  Tier  2 


emission  levels  will  be  successful. 
There  may  also  be  merit  in  providing  for 
an  early  introduction  of  the  low  sulfur 
fuel,  at  least  perhaps  on  a  limited  basis, 
to  allow  proveout  of  technologies  that 
require  this  fuel. 

Issue  9:  Diesels  In  Tier  2 — If  diesel 
fuel  changes  were  not  adopted,  when 
and  to  what  extent  would  the 
anticipated  diesel  nxarket  growth  be 
curtailed  under  the  proposed  phased  in 
approach  to  Tier  2?  What  is  the 
likelihood  that  diesels  will  not  be  able 
to  meet  proposed  Tier  2  standards  even 
with  fuel  changes?  What  is  the 
likelihood  that  advances  in  sulfur- 
tolerant  control  technologies  would      • 
negate  the  need  for  low  sulfur  fuel  after 
a  few  years?  Would  an  early 
introduction  phase  of  low  sulfur  fuel  to 
demonstrate  technologies  be  of  value? 
How  soon  and  on  what  scale  might  this 
be  implemented? 


mile.  This  would  further  reinforce  the  need  for 
advanced  technologies. 
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Vm.  Heavy-Duty  Highway  Engines 

The  sulfur-sensitive  technologies 
discussed  above  show  promise  in  a 
wide  range  of  diesel  applications, 
including  light-  and  heavy-duty  vehicles 
and  nonroad  equipment.  Heavy-duty 
engines  typically  have  different 
operating  characteristics  than  light-duty 
engines,  most  notably  more  frequent 
occurrences  of  higher  temperature 
exhaust  stream  flows  that  can  facilitate 
catalysis.  These  differences  may  affect 
design  decisions,  such  as  what  catalyst 
formulations  and  devices  to  use,  but  do 
not  appear  to  be  so  great  as  to  rule  out 
technology-enabling  sulfur  control  for 
any  class  of  diesel  applications. 
Particularly  if  sulfur-sensitive 
technologies  work  well  on  light-duty 
vehicles,  we  would  expect  them  also  to 
find  application  with  heavy-duty 
engines. 

Engine  designers  are  now  developing 
engines  to  meet  the  2004  heavy-duty 
highway  engine  NOx  +  NMHC  emission 
standard  that  we  set  in  1997.  We  are 
currently  conducting  a  technology 
review,  to  be  completed  later  this  year, 
to  re-evaluate  the  appropriateness  of 
this  standard.  Although  low-sulfur  fuel 
would  add  to  the  control  options 
available  for  engines  designed  for  this 
standard,  we  do  not  expect  it  to  provide 
corresponding  new-engine  emissions 
benefits  without  changes  in  the  engine 
emissions  standards.  Manufactiu-ers 
would  be  likely  to  design  engines  to 
emit  at  roughly  the  same  NOx  levels 
either  way — low  enough  to  meet  the 
standards  with  some  compliance 
margin — and  take  advantage  of  the 
higher  quality  fuel  to  improve  fuel 
economy  or  other  performance 
parameters.  Engine  changes  that 
improve  fuel  economy,  such  as  timing 
advance,  may  incidentally  decrease  PM 
emissions  as  well,  but  the  degree  to 
which  this  would  happen  without  a 
change  in  standards  is  uncertain. 

Although  we  have  not  yet  performed 
an  assessment  of  the  feasibility  of  more 
stringent  NOx  and  PM  standards  for 
heavy-duty  highway  engines  in  model 
years  after  2004,  the  technologies 
discussed  above  show  great  promise  for 
large  further  reductions  in  these 
emissions.  The  concurrent  need  for 
diesel  fuel  changes  to  enable  these 
technologies  would,  of  course,  be  an 
important  part  of  any  Agency  activity 
directed  toward  setting  more  stringent 
standards,  as  would  an  evaluation  of  the 
air  quality  need  for  further  diesel  engine 
emission  reductions  and  of  the  need  for 
adequate  leadtime  for  engine 
manufacturers  to  implement  new 
standards.  The  earliest  that  EPA  could 
implement  more  stringent  than  current 


NOx  standards  that  might  be  enabled  by 
low  sulfur  diesel  fuel  is  the  2007  model 
year.  More  stringent  PM  standards  based 
on  such  fuel  could  be  evaluated  for 
implementation  as  early  as  model  year 
2004.  The  Agency  would  address  these 
issues  further  in  a  separate  regulatory 
action. 

Issue  10:  Future  Heavy-Duty  Highway 
Engine  Standards — How  do  emission 
control  challenges  and  solutions  differ 
for  ligbt-and  heavy-duty  diesel  engines? 
How  might  these  differences  affect  fuel 
quality  requirements?  What  heavy-duty 
NOx  and  PM  emission  standards  may  be 
feasible  with  low  sulfur  fuel?  When 
xould  they  be  implemented?  What 
would  be  the  cost  of  such  heavy-duty 
emission  standards? 

Low  sulfur  fuel  may  also  bring  about 
a  potentially  very  large  environmental 
benefit  in  the  existing  fleet  of  diesel 
engines.  There  are  programs  under 
consideration  by  some  states  through 
which  older  diesel  engines  would  be 
retrofitted  with  emission-reducing 
technologies.  Some  of  the  sulfur- 
sensitive  technologies  discussed  above 
may  be  useful  for  this  purpose. 
Aftertreatment  devices  have  proven 
especially  adaptable  to  retrofit 
situations,  although  some  of  the  more 
sophisticated  systems  that  require 
careful  control  of  engine  parameters 
may  not  be  as  suitable.  Thus  sulfur 
reduction  could  potentially  enable  not 
just  incremental  emission  reductions 
from  the  existing  fleet,  but  leirge,  step- 
change  reductions  in  PM  and  NOx  as 
well,  in  areas  where  incentives  for 
retrofitting  are  provided.  Note  that  this 
benefit  could  be  extended  to  nonroad 
diesel  engines,  provided  the  retrofit 
program  ensures  fueling  with  low  sulfur 
fuel  as  well. 

Issue  11:  Retrofit  Potential — Can  the 
sulfur-sensitive  emission  control 
technologies  be  retrofit  to  existing 
engines?  At  what  cost?  What 
environmental  benefits  might  be 
achieved? 

IX.  Nonroad  Engines 

We  are  interested  in  improvements  in 
the  quality  of  fuel  consumed  in  nonroad 
diesel  engines  for  several  reasons: 

•  Nonroad  diesel  engines  are  a  major 
contributor  to  air  quality  problems. 

•  Many  of  the  technologies  under 
development  to  meet  the  2004  heavy- 
duty  highway  NOx  +  NMHC  emission 
standard  are  transferable  to  these 
engines. 

•  Many  of  the  advanced 
aftertreatment  technologies  discussed 
above  coidd  be  applied  to  them  as  well. 


•  Nonroad  diesel  fuel  oirrently  is 
unregulated  and  typically  has  high 
sulfur  levels.^ 

•  Refiners  may  make  different  plant 
changes  to  meet  highway  fuel 
regulations  if  action  is  taken  on  nonroad 
fuel  quality  as  well. 

The  diesel  engine  dominates  the 
nonroad  equipment  market  above  50 
horsepower  (hp).  These  engines  are 
used  in  such  applications  as  farming 
and  construction.  A  large  and  growing 
market  for  diesel  engines  below  50  hp 
also  exists.  Consistent  with  the  less 
advanced  state  of  nonroad  engine 
emission  regulations,  we  currently  do 
not  regulate  noruoad  diesel  fuels. 
However,  some  sizeable  but  unknown 
portion  of  nonroad  equipment  uses 
lower  sulfur  highway  fuel  for  reasons  of 
user  convenience,  and  in  California 
nonroad  diesel  fuel  is  regulated  to  the 
same  specifications  as  highway  fuel. 
Locomotives  and  marine  vessels  use 
separate  diesel  fuel  stocks,  which  are 
unregulated  as  well. 

Our  recent  rulemaking  setting  new 
nonroad  diesel  engine  standards 
established  the  feasibility  of  these 
standards  without  requiring  changes  to 
nonroad  diesel  fuel  (see  63  FR  56968, 
October  23,  1998).  That  rule  set  muUiple 
tiers  of  standards  with  increasing 
stringency:  Tiers  1  and  2  for  smaller 
engines  (below  50  hp)  and  Tiers  2  and 
3  for  larger  engines.  (Tier  1  standards  for 
larger  engines  were  set  in  a  previous 
rule.)  However,  due  to  a  lack  of 
available  information  on  PM  emissions 
during  transient  operation,  the  rule 
deferred  action  on  Tier  3  PM  standards 
until  another  rulemaking,  planned  for 
completion  in  2001.  That  rule  will  also 
review  the  feasibility  of  the  Tier  3  NOx 
+  NMHC  standards  and  the  smaller 
engine  Tier  2  standards,  and  will 
consider  moving  the  Tier  3  standards  for 
engines  at  or  above  300  hp  forward  in 
time,  as  discussed  in  the  October  1998 
final  rule.  These  standards  are  currently 
set  to  be  implemented  in  2006. 

Our  ability  to  set  stringent  Tier  3  PM 
standards  while  maintaining  an 
effective  program  of  NOx  control  may  be 
limited  by  the  high  sidfur  levels  in 
nonroad  diesel  fuel.  The  intended 
transfer  of  technology  developed  to 
meet  the  heavy-duty  highway  2004 
standard  for  NOx  +  NMHC.  such  as 
cooled  EGR,  may  be  jeopardized,  unless 
nonroad  fuel  sulfur  levels,  and  also 
perhaps  cetane/aromatics  levels,  are 
controlled  to  levels  similar  to  those 
available  on-highway — maximum  500 
ppm  sulfur  and  minimum  40  cetane 


-"Diesel  fuel  sold  in  most  nonroad  applications 
has  sulfur  levels  on  the  order  of  3300  ppm.  as 
discussed  in  Section  VA. 
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index  or,  alternatively,  maximum  35% 
aromal  ics  content).  Of  coiuse,  we  are 
concer  led  about  the  ability  of  refiners  to 
provide  higher  quality  nonroad  fuel  in 
Tier  3,  which  begins  in  roughly  the 
same  ti  me  frame  in  which  large  sulfur 
reduct:  ons  for  gasoline  and  highway 
diesel  uel  may  be  implemented.  This 
concer  i  and  the  potential  benefits  of  a 
coordii  lated,  phased  approach,  are 
discuss  ed  further  in  the  section  on 
refiner '  impacts  below. 

Beya  ad  fuel  changes  needed  for  Tier 
3  nonrc  ad  engines,  it  is  reasonable  to 
expect  iiat  advanced  aftertreatment 
techno  ogies,  should  they  prove 
effective  in  highway  engines,  could  be 
used  in  many  nonroad  applications  as 
well.  If  in  the  future,  we  determine  that 
more  st  ringent  nonroad  diesel  engine 
emissic  n  standards  beyond  Tier  3  are 
appropriate,  further  desulfurization  of 
nonroad  diesel  fuel  would  also  therefore 
need  to  be  considered.  The  timing  of 
such  sti  indards  and  fuel  requirements 
would  1  leed  to  provide  adequate 
leadtim  e  after  the  implementation  of 
Tier  3  c  onroad  diesel  engine  emission 
standards  in  200&-2008.  Retrofit 
opportunities  similar  to  those  discussed 
above  f(  )r  highway  engines  may  also 
exist,  pi  !rhaps  on  an  earlier  time  frame 
than  po  st-Tier  3  nonroad  emission 
standar  Is,  making  use  of  highway  fuel. 
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12:  Future  Noiuoad  Diesel 
standards — If  EPA  were  to  adopt 
standards  on  the  order  of  the 
highway  PM  standard  (0.10  g/ 
n  easured  over  a  transient  test), 
I  onroad  fuel  sulfur  regulation  to 
or  less  be  needed?  Would  the 
fuel  cetane/aromatics 

need  to  be  adopted  as 
there  differences  between 
and  nonroad  applications  that 
0  ffect  fuel  specifications?  What 
NOx  and  PM  emission 
beyond  Tier  3  may  be  feasible 
low  sulfur  fuel?  When  could 
mplemented?  What  would  the 
t  iese  standards  be?  What  sulfur 
y\Vuld  be  needed?  What 

is  available  about  the 
between  nonroad  fuel 
l^els  and  nonroad  engine 


Even  f  we  do  not  adopt  regulations  in 
the  near  term  to  improve  the  quality  of 
nonroad  diesel  fuel,  it  may  be  necessary 
at  least  I  o  consider  capping  nonroad 
diesel  fi  el  sulfur  levels  as  part  of  any 
highwaj  fuel  sulfur  reduction  program, 
in  order  to  preclude  a  shift  of  unwanted 
sulfur  tc  nonroad  fuel  in  the  petroleum 
refining  process.  This  shift  could  occur 
either  tli  rough  sulfur  dumping  or 
through  redirection  of  higher  sulfur 


blendstock  streams  to  nonroad  fuel 
production. 

Issue  13:  A  Cap  On  Nonroad  Diesel 
Fuel  Sulfur  Levels — Will  there  be  a 
tendency  for  nonroad  diesel  fuel  sulfur 
levels  to  increase  if  highway  fuel  sulfur 
is  reduced?  Would  we  need  to  cap 
nonroad  fuel  sulfur  levels? 

X.  Refinery  Impacts  and  Costs 

A.  Investments  and  Costs 

Desulfurization  of  diesel  fuel  to  very 
low  levels  is  expected  to  involve 
substantial  capital  investments  and 
added  operating  expenses  by  petroleum 
refiners.  Improvements  in  nonroad  fuel 
to  a  quality  level  similar  to  that  of 
current  highway  diesel  fuel  would  also 
be  a  major  undertaking  for  refiners.  We 
are  interested  in  any  information  that 
would  help  us  to  assess  these  costs,  both 
on  an  industry-wide  scale  and  for 
segments  of  the  industry  that  might 
experience  special  challenges,  such  as 
small  refiners  and  small  refineries.  We 
also  welcome  suggestions  on  means  by 
which  such  impacts  can  be  softened, 
while  still  achieving  the  intended 
environmental  benefit,  such  as  by 
delaying  requirements  for  smedl  refiners. 
The  following  discussion  outlines  some 
of  the  issues  we  are  aware  of. 

Some  refineries,  especially  those  with 
modern  hydrotreating  plants,  may  be 
able  to  accomplish  the  needed  sulfur 
removal  by  upgrading  existing  units. 
Such  upgrades  could  be  accomplished 
by  such  means  as  increasing  catalyst 
density,  employing  more  active 
catalysts,  operating  at  higher 
temperatiires,  and  reducing  the  level  of 
hydrogen  sulfide  in  the  recycled 
hydrogen  gas.  Other  refineries  may  need 
to  build  new  hydrodesulfurization  imits 
and  require  time  for  plaiming, 
permitting,  and  construction.  The 
degree  to  which  new  plants  must  be 
built  will,  of  course,  depend  on  how 
much  of  the  diesel  fuel  pool  must  be 
desulfurized  and  to  what  levels.  Both 
retrofits  and  new  units  will  require 
additional  hydrogen  and  energy  supply, 
as  well  as  additioned  processing  of  the 
sulfur  removed  in  the  hydrotreater.  The 
prospect  of  widescale  gasoline  and 
diesel  fuel  desulfurization  activity  is 
spiuring  research  and  development  in 
innovative  hydrotreating  technologies, 
such  as  countercurrent  processing 
employed  in  the  SynSat  process  and 
catalytic  distillation  being  developed  by 
CDTech.  Such  developments  are 
expected  to  lower  the  cost  of 
desulfurization. 

One  novel  technology  that  shows 
promise  involves  the  use  of  enhanced 
biological  agents  to  convert  sulfur 
compounds  in  the  fuel  to  removable  and 


marketable  byproducts.  This  method, 
though  still  unproven  on  a  large  scale, 
has  experienced  rapid  progress  over  the 
last  several  years.  Even  if  it  does  not 
prove  cost-effective  as  a  primary 
desulfurization  solution,  it  may  find 
utility  in  partially  desulfurizing  selected 
blendstocks  to  an  intermediate  sulfur 
level  before  hydrotreating,  or  in  small 
refineries  unable  to  afford  large  capital 
outlays.  We  are  interested  in 
information  that  would  help  us  to  assess 
the  feasibility  and  costs  of  this 
technology  and,  considering  that  it 
appears  to  be  much  less  energy- 
intensive  than  traditional  methods,  its 
potential  for  reducing  global  warming 
gas  emissions. 

Issue  14:  Sulfur  Reduction  Methods- 
How  would  refiners  accomplish  diesel 
fuel  sulfur  reduction  to  various 
maximum  sulfur  specifications,  for 
examples,  5,  10,  30  and  50  ppm?  What 
capital  investments  would  be  required 
and  how  would  they  be  financed?  How 
soon  could  it  be  accomplished?  How 
would  a  shift  in  the  relative  demand  for 
diesel  fuel  and  gasoline  affect  these 
decisions?  How  much  additional  energy 
would  be  needed  to  produce  the  fuel? 
What  other  operating  costs  would  be 
incurred?  What  would  be  done  with  the 
removed  sulfur?  How  would  these 
answers  change  if  only  the  sulfur  levels 
in  light-duty  diesel  fuel  were  further 
controlled?  Is  there  value  in  regulating 
average  sulfur  levels  in  a  refinery's 
diesel  fuel  production,  in  addition  to  or 
instead  of  maximum  fuel  sulfur  levels? 

In  addition  to  requiring  changes  at  the 
refinery,  diesel  fuel  quality 
improvement  may  affect  the  fuel 
distribution  system  as  well.  All  phases 
of  the  distribution  process  would  likely 
need  to  maintain  the  quality  of  the  fuel 
leaving  the  refinery.  This  may  be 
particularly  challenging  if  a  very  low 
sulfur  level  is  required,  considering  that 
other  refinery  products  carried  in  the 
same  transportation  network  may 
continue  to  have  very  high  sulfur  levels. 
Additional  storage  tanks  might  also  be 
required. 

Issue  15:  Distribution  System  Quality 
Control — What  if  any  problems  (beyond 
those  already  experienced  in  handling 
multiple  fuels  in  the  distribution 
system)  arise  in  ensuring  that  low  sulfur 
fuel  supplies  leaving  the  refinery  remain 
low  in  sulfur  in  a  distribution  system 
that  may  also  carry  fuels  with  much 
higher  sulfur  levels?  Will  complete 
separation  of  supply  infrastructures  be 
necessary?  Is  there  a  minimum  practical 
sulfur  level  that  distributors  can  comply 
with,  considering  limitations  of 
available  measurement  and  segregation 
methods? 
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One  element  in  the  assessment  of 
refinery  impacts  is  our  recently 
proposed  gasoline  sulfur  reduction 
program,  associated  with  proposed  Tier 
2  vehicle  standards.  The  proposed 
gasoline  sulfur  control  requirements 
would  cause  refiners  to  undertake 
substantial  investments  to  upgrade  their 
processing  facilities  in  roughly  the  same 
time  frame  as  that  envisioned  under  a 
diesel  desulfurization  program.  Gasoline 
and  diesel  fuel  production  oj)erations 
are  not  independent,  and  a  refiner's 
choice  of  desulfurization  methods  or  of 
specific  equipment  configurations  may 
be  affected  by  how  desulfurization 
requirements  for  the  two  fuels  are 
implemented.  Even  more  significantly, 
any  shift  toward  more  diesel  fuel 
demand  due  to  the  introduction  of  new 
diesels  into  the  light-duty  market  will 
have  a  major  effect  on  refiners'  capital 
investment  plans. 

Sulfur  exists  natxirally  in  crude  oil. 
The  extent  to  which  sulfur  ends  up  in 
gasoline  and  diesel  fuel  is  dependent  on 
the  amount  of  sulfur  in  the  crude  and 
on  the  refinery  processes  used.  One 
option  to  reduce  sulfur  in  both  gasoline 
and  diesel  is  to  use  crude  oil  with  a 
lower  sulfur  content.  However,  the 
availability  and  cost  of  low  sulfur  crude 
substantially  limit  the  ability  of  refiners 
to  use  such  an  approach. 

Regarding  refinery  processes,  refiners 
would  need  to  decide  where  in  the 
process  to  perform  desulfurization 
steps.  Absent  more  stringent  diesel 
sulfur  control,  many  refiners  may 
choose  to  add  (or  upgrade)  process  units 
that  remove  sulfur  selectively  from 
blendstocks  used  to  manufacture 
gasoline  to  meet  the  proposed  reduction 
in  gasoline  sulfur.  If  a  reduction  in 
diesel  sulfur  is  also  required,  some 
refiners  may  choose  to  add  (or  upgrade] 
process  units  that  selectively  remove 
,  sulfur  from  the  blendstocks  used  to 
manufacture  diesel  fuel.  Although  such 
blendstock  processing  imits  have  no 
functional  overlap,  refiners  could 
benefit  from  knowing  whether 
reductions  in  both  diesel  and  gasoline 
sulfur  would  be  needed  before  investing 
in  new  facilities  to  remove  sulfur  from 
gasoline  blendstocks.  Upgrades  in 
hydrogen  production  facilities,  basic 
utilities,  and  waste  treatment  facilities 
are  needed  to  support  the  addition  or 
expansion  of  gasoline  and  diesel  fuel 
blendstock  desulfurization  units.  If  a 
refiner  knew  that  reducing  diesel  fuel 
sulfur  was  to  be  required  in  addition  to 
reducing  gasoline  sulfur,  it  might  save 
money  by  building  a  single  support 
facility  to  supply  the  hydrogen  and 
other  needs  of  both  the  diesel  and 
gasoline  blendstock  desulfurization 


vmits  rather  than  building  separate 
support  facilities. 

Other  refiners  may  choose  to  add  (or 
upgrade  existing)  process  imits  that 
remove  sulfur  from  the  crude  oil 
fractions  used  to  manufacture  both 
gasoline  and  diesel  fuel  blendstocks. 
Such  units  could  be  useful  in  meeting 
a  refiner's  desulfurization  needs  either 
in  addition  to,  or  in  place  of,  imits  that 
remove  sulfur  from-diesel  or  gasoline 
blendstocks.  If  a  reduction  in  diesel 
sulfur  is  required,  refiners  might  choose 
to  invest  more  heavily  in  processing 
units  that  remove  sulfur  upstream  in  the 
refinery  process  rather  than  in  "end  of 
pipe"  imits  that  remove  sulfur  from 
diesel  or  gasoline  blendstocks 
separately.  It  should  be  noted  that, 
although  both  gasoline  and  diesel  fuel 
desulfurization  may  involve  large 
capital  investments,  aggressive 
desulfurization  of  diesel  fuel  tends  to 
improve  the  cetane  of  the  final  product 
by  removing  aromatics,  whereas  it  tends 
to  lower  the  octane  of  gasoline, 
requiring  additional  steps  to  restore 
gasoline  fuel  quality. 

Issue  16:  Impact  On  Gasoline  Sulfur 
Control  and  Other  Refinery  Changes — 
How  would  the  imposition  of  more 
stringent  controls  on  diesel  fuel  sulfur 
affect  a  refiner's  strategies  to  meet  the 
proposed  gasoline  sulfur  requirements? 
What  are  the  advantages  to  refiners  in 
being  able  to  plan  facility  changes  to 
meet  more  stringent  gasoline  and  diesel 
sulfur  controls  at  the  same  time?  How 
would  other  planned  or  likely  refinery 
changes  relate  to  diesel  fuel  sulfur 
control? 

Issue  17:  Costs — What  are  the  total 
and  per-gallon  incremental  costs  to 
produce  highway  diesel  fuel  meeting 
various  maximum  sulfur  specifications, 
for  example,  5,  10,  30,  and  50  ppm? 
What  are  the  costs  to  produce  nonroad 
diesel  fuel:  (1)  Meeting  a  maximum 
sulfur  specification  of  500  ppm,  and  (2) 
meeting  all  of  the  current  EPA  highway 
fuel  specifications?  How  do  these  costs 
vary  if  the  sulfur  reduction  projects  for 
diesel  and  gasoline  are  implemented 
together  compared  to  if  the  diesel  sulfur 
reduction  is  implemented  some  time 
after  gasoline  sulfur  reduction  without 
regard  to  economies  of  coordinated 
planning? 

Issue  18:  Small  Refiners  and  Small 
Refineries — How  might  desulfurization 
requirements  uniquely  affect  a  small 
refiner?  How  might  they  affect  smaller 
refinery  operations  within  larger 
companies?  Are  special  provisions,  such 
as  a  delayed  requirement,  appropriate? 

Issue  19:  Flexible  Strategies — Are 
there  program  strategies  that  could 
reduce  costs  or  increase  flexibility  for 


refiners?  (for  example:  phase-in  of 
requirements,  streamlining  of  the 
permitting  process,  banking  and  trading 
of  credits  for  early  or  excess 
compliance,  refinery  averaging  vrith 
upper  limit  cap).  What  limits  would 
need  to  be  placed  on  these  flexibilities 
to  ensure  that  sulfur-sensitive  vehicle 
technologies  are  not  degraded? 

Issue  20:  Petroleum  Imports — Would 
a  requirement  for  low  sulfur  fuel  affect 
our  degree  of  reliance  on  foreign  sources 
of  petroleum  and  diesel  fuel? 

Issue  21:  Impacts  On  Other  Refinery 
Products — How  would  diesel  fjel  sulfur 
reductions  impact  the  quality,  cost,  and 
availability  of  other  products  such  as  jet 
fuel,  kerosene,  and  heating  oil,  and  how 
would  these  impacts  vary  by  region? 

Issue  22:  Uncertainties — How  will 
major  uncertainties  facing  diesel  engine 
use,  such  as  health  effects  concerns  and 
growing  interest  in  nontraditional  fuels, 
affect  the  demand  for  diesel  fuel?  How 
can  these  issues  be  factored  into  Agency 
action  to  preclude  expensive  short-lived 
refinery  investments? 

B.  Refinery  Emissions 

The  technologies  used  for  diesel 
desulfurization  have  the  potential  to 
increase  air  pollutants  at  the  refinery. 
To  different  degrees,  desulfurization 
technologies  involve  the  use  of  a 
furnace  and,  thus,  potentially  could 
increase  pollutants  associated  with 
combustion,  such  as  NOx,  PM,  SO2,  and 
carbon  monoxide.  The  addition  of  these 
technologies  also  could  result  in 
increased  process  vent  emissions  and 
equipment  leaks  of  petroleum 
compounds,  which  could  increase 
emissions  of  VOCs  and  hazardous  air 
pollutants  (HAPs).  Increased  removal  of 
sulfur  from  the  diesel  stream  likely  will 
require  increased  throughput  for  a 
number  of  refinery  processes,  such  as 
the  sulfur  recovery  unit,  which  converts 
hydrogen  sulfide  into  elemental  sulfur 
and  is  associated  with  SO2  emissions. 
Relative  to  gasoline  desulfurization,  we 
expect  that  diesel  desulfurization  would 
result  in  higher  emissions  on  a  per 
gallon  basis,  because  of  the  increased 
temperatures  and  hydrogen  needed  to 
remove  sulfur  in  diesel  fuel.  Any 
emission  increases  associated  with 
diesel  desulfurization  will  vary  from 
refinery  to  refinery,  depending  on  a 
number  of  source-specific  factors,  such 
as  the  specific  refinery  configuration, 
choice  of  desulfurization  technology, 
amount  of  diesel  production,  and  type 
of  fuel  used  to  fire  the  furnace. 

From  a  climate  change  perspective, 
we  also  want  to  better  understand  the 
impact  on  greenhouse  gas  emissions  at 
the  refinery.  We  are  interested  in  how 
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to  desulfurize.  This  would  save  on 
operational  costs  for  hydrogen,  energy, 
and  byproduct  treatment,  and,  more 
importantly,  would  allow  refiners  to 
phase  in  major  capital  outlays,  if 
needed,  for  future  heavj'-duty  fuel 
programs. 

A  phased  approach  could  be  carried 
still  further  by  introducing  the  low 
sulfur  fuel  into  the  heavy-duty  fuel  pool 
gradually,  as  needed  to  support  new 
trucks  and  buses  employing  the  sulfur- 
sensitive  technologies.  Eventually,  as 
the  fleet  turned  over,  so  would  the  fuel 
pool,  in  a  fashion  similar  to  the  turnover 
to  unleaded  gasoline.  The  benefit  of 
such  phased  approaches  would  be  offset 
somewhat  by  the  need  for  a  separate 
refueling  interface,  for  additional 
tankage  and  plumbing  to  segregate 
product  streams,  and  perhaps  by 
additional  dyeing  requirements. 

A  parallel  approach  could  be  used  to 
introduce  nonroad  diesel  fuel  regulated 
to  similar  quality  levels  as  current 
highway  fuel,  to  support  the  nonroad 
Tier  3  emission  standards  program,  if 
such  fuel  is  found  to  be  needed  for  this 
program.  With  the  adoption  of  a 
refueling  interface  to  avoid  misfueling, 
new  Tier  3  engines  could  use  the  higher 
quality  fuel,  while  pre-Tier  3  engines 
could  continue  to  use  the  unregulated 
fuel,  thus  allowing  a  gradual  phase-in  of 
the  Tier  3  fuel  to  match  the  growing 
population  of  these  engines  in  the  fleet. 
Again,  the  benefit  of  this  approach 
would  need  to  be  evaluated  against  the 
disadvantage  of  added  complexity. 

Distributors  and  retailers  clearly 
would  take  on  an  additional  burden  to 
support  a  light-duty  fuel.  If  light-duty 
diesel  fuel  were  not  easily  available  to 
consumers,  people  would  be  unlikely  to 
buy  diesel  cars  and  light-trucks. 
However,  we  would  expect  that  many 
urban/suburban  service  stations  that 
currently  provide  diesel  fuel  would 
simply  switch  to  the  low  sulfur  fuel  and 
not  install  additional  pumps  because 
their  heavy-duty  diesel  fuel  volume  is 
not  large.  Some  highway  truck  stops 
already  have  separate  pumps  for  the 
convenience  of  drivers  of  smaller  diesel 
vehicles,  though  owners  of  these 
stations  may  need  to  make  changes  in 
tankage  utilization  to  segregate  fuels. 
Vehicle  and  fuel  pump  nozzle 
manufacturers  would  need  to  create  a 
new  fueling  interface  to  preclude 
misfueling,  similar  to  what  was  done 
when  unleaded  gasoline  was 
introduced. 

Issue  24:  Phased  Approach — What 
would  the  challenges  be  to  refiners  and 
distributors  associated  with  introducing 
a  separate  "light-duty  low-sulfur  grade" 
of  diesel?  How  soon  could  it  be  done? 


How  much  would  it  cost?  How  large 
would  the  fleet  of  vehicles  using  this 
fuel  have  to  be  to  make  it  cost-effective? 
Would  the  relatively  small  fraction  of  a 
refiner's  total  diesel  output  needed  for 
this  market  make  it  possible  for  refiners 
to  produce  it  without  significant 
additional  facility  investments?  To  what 
extent  would  additional  storage  tanks 
and  fuel  pumps  need  to  be  installed  to 
accommodate  a  separate  grade  of  fuel? 
What  pump/vehicle  refueling  interface 
changes  (or  other  measures)  are  needed 
to  preclude  misfueling?  What  fuel 
dyeing  requirements  would  need  to  be 
adopted?  What  are  the  merits  of  a 
program  in  which  the  sulfur  level  is 
reduced  in  two  or  more  steps,  especially 
if  very  low  sulfur  levels  are  determined 
to  be  needed  eventually? 

Issue  25:  Coverage — Would 
widespread  geographic  coverage  have  to 
be  mandated  to  ensure  success?  Based 
on  current  light-duty  diesel  experience, 
are  there  segments  of  the  retail  diesel 
fuel  market  that  could  be  exempted 
from  providing  this  fuel  without 
discouraging  vehicle  sales?  Could  the 
phased  concept  be  extended  to 
accommodate  a  gradual  turnover  of  the 
heavy-duty  fuel  pool?  Should 
requirements  during  a  phase-in  be 
focused  on  sales  at  retail  outlets  (thus 
providing  the  opportunity  for  smaller 
businesses  to  defer  implementation),  or 
on  refiner  production? 

Although  a  phased  approach  covering 
all  of  the  diesel  fuel  pools  could  take 
many  forms,  it  may  be  helpful  to 
consider  an  example  of  such  an 
approach  to  better  understand  how  it 
might  work.  For  example,  fuel 
desulfurized  to  technology-enabling 
levels  (30  ppm  for  the  sake  of  this 
example)  might  be  provided  in  2004  at 
a  small  number  of  lu-ban  and  riual 
locations,  to  support  the  limited 
production  and  sale  of  advanced 
technology  diesel  light-duty  (and 
perhaps  heavy-duty)  vehicles.  This 
would  comprise  an  early  introduction 
program  to  prove  and  perfect  these 
technologies.  In  2005  this  offering 
would  expand  to  supply  the  light-duty 
diesel  vehicles  requiring  it  under  the 
Tier  2  program.  More  stations  and  fuel 
would  be  involved  to  ensiu-e  that  the 
fuel  is  widely  available  to  consumers 
buying  these  vehicles.  Also  in  2005,  500 
ppm  nonroad  fuel  would  begin  phasing 
in,  with  broad  nationwide  coverage  but 
only  in  quantities  needed  to  meet  the 
demand  created  by  the  sales  of  new  Tier 
3  equipment.  Unregulated  nonroad 
diesel  fuel  also  would  continue  to  be 
sold,  but  would  gradually  be  phased  out 
as  demand  for  it  declined.  In  2006  and 
2007,  the  supply  of  30  ppm  sulfur  fuel 
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would  continue  to  expand  to  support 
the  introduction  of  heavy-duty  vehicles 
equipped  with  advanced  technologies 
needed  to  meet  new  heavy-duty 
emission  standards.  This  expansion 
would  increasingly  focus  on  truck  stops 
that  had  not  already  transitioned  to 
supplying  the  30  ppm  sulfur  fuel  in  the 
earlier  years  of  the  programs.  At  some 
point  over  the  following  years,  the 
demand  for  higher  sulfur  highway  fuel 
would  decline  to  a  point  at  which  it 
would  no  longer  be  cost-effective  to 
maintain  two  highway  fuel  pools,  and 
its  production  would  cease.  Throughout 
the  phase-in  period,  separate  high  and 
low  sulfur  refueling  interfaces,  and 
perhaps  other  measures,  would  need  to 
be  maintained  to  avoid  misfueling. 

Issue  26:  Example  Phase  In 
Scenario — Would  a  comprehensive 
need-based  phase-in  such  as  the  one  in 
the  example  work?  What  measures 
could  be  taken  to  facilitate  it? 

XII.  Vehicle  Operation  With  Higher 
Sulfur  Fuel 

Many  line-haul  diesel  trucks  regularly 
or  occasionally  cross  our  borders  with 
Canada  and  Mexico.  Canada  recently 
adopted  the  500  ppm  sulfur  limit  that 
has  been  in  effect  in  the  U.S.  since  1993. 
Further  fuel  quality  regulation  is  under 
consideration  but  may  not  take  effect 
until  well  after  a  desulfurization 
program  begins  here,  if  at  all.  Mexico 
also  has  regulations  intended  to  control 
diesel  fuel  sulfur  to  the  500  ppm  level, 
but  we  are  not  aware  of  activity  there 
aimed  at  achieving  further  reductions. 
In  addition  to  potential  cross-border 
differences,  Alaska,  American  Samoa 
and  Guam  currently  have  exemptions 
from  our  existing  500  ppm  limitation 
because  of  special  difflculties  in 
supplying  low-sulfur  diesel  fuel  for 
those  markets.  A  long-term  decision 
whether  Alaska,  American  Samoa  and 
Guam  should  continue  to  have 
exemptions  will  need  to  be  made  in  this 
rulemaking  once  a  decision  is  made  on 
the  appropriate  diesel  fuel  sulfur  level. 

Cross  border  traffic  will  impact 
prospects  for  effective  emissions  control 
based  on  low  sulfur  diesel  fuel,  ff  a 
truck  with  sulfur-sensitive  emission 
controls  is  fueled  in  Canada  or  Mexico 
with  higher  sulfur  fuel,  the  emission 
controls  may  be  reversibly  or 
irreversibly  degraded  by  catalyst 
poisoning,  sulfate  PM  production,  or 
some  other  mechanism.  If  the 
degradation  is  severe  or  irreversible 
enough,  that  truck  may  actually  pollute 
for  long  periods  at  levels  higher  than 
earlier  generation  trucks,  thus 
contributing  to  the  air  quality  problems 
of  om-  neighbors,  and  to  our  own 


problems  after  the  truck's  return  to  the 
U.S.  In  addition,  trucks  with  sulfur- 
sensitive  emission  controls  that  are 
permanently  operated  in  a  state  exempt 
fi-om  fuel  sulfur  controls  might  likewise 
emit  at  very  high  levels,  thus  either 
resulting  in  a  disbenefit  to  the  local 
environment  or  forcing  adoption  of  a 
program  that  requires  the  continued 
marketing  of  earlier  generation,  non- 
sulfur  sensitive  truck  engines  in  that 
state.  A  similar  issue  arises  in 
considering  whether  or  not  there  is  a 
need  for  a  complete  turnover  of  the 
diesel  fuel  inventory  to  low  sulfur 
formulations  before  any  introduction  of 
low-sulfur  technologies  can  occiu",  thus 
precluding  any  economy  derived  from  a 
gradual  phase-in  or  from  any  sort  of 
regional  flexibility  in  implementing  the 
program. 

These  concerns  would  be  greatly 
mitigated  by  evidence  that  sulfur- 
sensitive  technologies  will  be  robust 
enough  to  quickly  recover  from  episodes 
of  operation  with  higher  sulfur  fuel,  and 
that  thefr  continuous  operation  on 
higher  sulfur  fuel  will  not  result  in  more 
emissions  than  those  from  comparable 
engines  not  equipped  sulfur-sensitive 
technologies. 

Issue  27:  Ability  To  Accommodate 
Some  Higher  Sulfur  Fuel— What  is  the 
potential  for  irreversible  damage  to 
sulfur-sensitive  emission  control 
hardware  due  to  fueling  with  higher 
sulfur  fuel?  How  might  this  vary  with 
the  length  of  exposure  and  the  age  of 
this  equipment?  What  is  the  potential 
for  high  sulfate  PM  production  while 
burning  this  fuel? 

Issue  28:  Alaska  Exemption — Should 
Alaska  be  exempted  from  any  future  low 
sulfur  fuel  requirements?  Why  or  why 
not?  What  provisions  could  be  made  to 
ensure  that  such  an  exemption  does  not 
cause  unacceptable  emissions  in  and 
outside  Alaska?  What  about  the  U.S. 
territories  that  also  currently  have  an 
exemption  (Guam  and  American 
Samoa)? 

Issue  29:  Cross-Border  Traffic— H^haf 
percentage  of  U.S.  trucks  refuel  in 
Canada  or  Mexico  and  how  often?  How 
will  this  change  in  the  future?  What  are 
the  prospects  for  diesel  fuel 
desulfurization  in  these  countries?  Are 
there  reasonable  measures  that  can  be 
taken  to  avoid  damage  to  sulfur- 
sensitive  emissions  controls? 

Xm.  Stakeholder  Positions 

Over  the  past  year  or  so,  various 
interested  groups  have  expressed  their 
positions  on  sulfur  levels  in  diesel  fuel. 
Here,  we  summarize  only  those 
positions  that  have  been  communicated 
formally  (either  to  EPA  or  other 


governmental  entities).  One  goal  of  this 
notice  is  to  generate  discussion  that  will 
help  us  better  understand  the  positions 
of  these  and  other  stakeholders. 

Together,  the  (then  existing) 
American  Automobile  Manufacturers 
Association,  the  European  Automobile 
Manufactxu-ers  Association,  and  the 
Japan  Automobile  Manufacturers 
Association  proposed  a  World-Wide 
Fuel  Charter  in  June  1998.'*^  The  goal  of 
this  global  fuels  harmonization  effort  is 
to  develop  common,  worldwide 
recommendations  for  "quality  fuels", 
considering  customer  requirements  and 
vehicle  emissions  technologies.  Three 
categories  of  fuel  quality  are  proposed 
for  diesel  fuel,  based  on  the  extent  of 
emission  control  requirements.  Category 
3  fuel  quality  is  for  markets  with 
advanced  requirements  for  emission 
controls  (such  as  California  Low  and 
Ultra-Low  Emission  Vehicles).  The 
sulfur  content  recommended  for 
Category  3  diesel  is  30  ppm. 

The  Ford  Motor  Company,  Chrysler 
Corporation  (now  DaimlerChrysler)  and 
General  Motors  Corporation  further 
urged  the  Administration  to  make 
significant  progress  in  bringing  about 
low  sulfur  diesel  and  gasoline  fuels. 
These  companies  stressed  the 
importance  of  low  sulfur  diesel  and 
gasoline  fuels  in  reducing  vehicle 
emissions  and  enabling  the  successful 
introduction  of  advanced  engine  and 
emission  control  technologies.'* 

The  State  and  Territorial  Air  Pollution 
Program  Administrators  (STAPPA)  and 
the  Association  of  Local  Air  Pollution 
Control  Officials  (ALAPCO)  adopted  a 
resolution  urging  us  to  pursue  the  most 
stringent  highway  and  nonroad  diesel 
fuel  sulfur  standards  that  are 
technologically  and  economically 
feasible."  These  associations  believe 
that  stringent  national  standards  for 
diesel  sulfur,  combined  with  stringent 
standards  for  low  sulfur  gasoline  and 
vehicle  emissions,  are  essential  to 
address  the  full  range  of  the  country's 
air  pollution  problems —  including 
ozone,  particulate  matter,  regional  haze 
and  toxics.  STAPPA/ ALAPCO 
recommended  that  such  diesel  sulfur 
standards  take  effect  by  2003.  They 


""Proposed  World-Wide  Fuel  Charter",  issued 
by  the  American  Automobile  Manufacturers 
Association,  the  European  Automobile 
Manufacturers  Association,  and  the  lapan 
Automobile  Manufacturers  Association.  June  1998. 

'♦Letter  from  Robert  (.  Eaton.  Chrysler 
Corporation.  Alex  Trotman,  Ford  Motor  Company 
and  John  F.  Smith,  Jr.,  General  Motors  Corporation, 
to  Vice  President  Al  Ckire,  July  16.  1998. 

'^  "STAPPA/ALAPCO  Resolution  on  Sulfur  in 
Diesel  Fuel."  October  13.  1998.  Letter  from  S. 
William  Becker.  Executive  Director  of  STAPPA/ 
ALAPCO.  to  Carol  Browner.  Administrator  of  U.S. 
EPA,  October  16,  1998. 
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urged  us  to  announce  our  intention  to 
adopt  sach  standards  as  soon  as 
possibla,  so  that  petroleum  refiners 
could  consider  the  least-cost  ways  of 
complying  with  both  gasoline  and  diesel 
sulfur  controls.  They  also  urged  us  to 
considei'  nonroad  diesel  fuel  changes 
and  to  adopt  the  most  stringent  sulfur 
standards  feasible  to  enable  emerging 
control  technologies. 

The  Ekgine  Manufactiirers 
Associaiion  (EMA)  also  urged  us  to 
reduce  tjie  sulfur  content  of  diesel 
fuel.^*  ^AA  cited  the  need  for  low 
sulfur  d|esel  fuel  to  enable  the 
introduction  of  new  catalytic 
aftertreaitment  devices,  reduce  fine 
particulnte  emissions,  and  improve 
engine  ^missions  durability.  EMA  is 
involved  in  a  number  of  activities  with 
other  organizations  to  support  low 
sulfur  djesel  fuel  requirements.  EMA 
offered  lo  share  the  data  from  each  of 
these  projects  with  us  as  they  become 
available.  These  activities  include: 

•  Ret^esting  the  Manufacturers  of 
Emlssiob  Control  Association  (MECA) 
to  draft  $.  "White  Paper"  addressing  the 
technic^  need  for  low  sulfur  diesel  fuel 

tertreatment  perspective.^' 

lucting  a  joint  test  program 
I  U.S.  Department  of  Energy  to 
I  four  levels  of  diesel  sulfur  (350 
ppm,  islo  ppm,  30  ppm  and  10  ppm) 
with  fivfe  different  aftertreatment 
technoh  igies  and  four  different  diesel 
engines. 

•  Exanining  the  impact  of  fuel  sulfur 
on  engii  e  life,  particularly  the  corrosive 
effects. 


impact 
and 


Ana  lyzing  the  environmental 

( if  reduced  sulfate  conversion 
effects  on  the  particulate  matter 
inventory  from  diesel 


emissions 
engines. 


the 

lowerin; ; 

consi 

gasoline 

from 

rather 


Pre]  )aring  i 


an  economic  analysis  of 
refiling  costs  associated  with 
diesel  sulfur  levels, 

proposed  changes  to 
sulfur  and  potential  synergies 
rec^ucing  sulfur  in  the  input  stream 
individual  distillate  streams. 


del  ing 


ttan 


'*  Letter  from  led  R.  Mandel.  Engine 
Manufactu  rers  Association,  to  Maigo  T.  Oge, 
Director,  Office  of  Mobile  Sources.  EPA,  November 
6.  1998. 

'"This 
"The  Imp^t 
Emission 
Emission 


l^per  is  available  in  Docket  A-99-06: 
of  Sulfur  in  Diesel  Fuel  on  Catalyst 
( Control  Technology",  Manufacturers  of 
( lontrols  Association.  March  15.  1999. 


XrV.  Public  Participation 

We  are  committed  to  a  full  and  open 
regulatory  process  with  input  from  a 
wide  range  of  interested  parties.  If  we 
proceed  with  a  proposed  rule, 
opportunities  for  input  will  include  a 
formal  public  comment  period  and  a 
public  hearing. 

With  today's  action,  we  open  a 
comment  period  for  this  advance  notice 
(see  DATES).  We  encourage  comment  on 
all  issues  raised  here,  and  on  any  other 
issues  you  consider  relevant.  The  most 
useful  comments  are  those  supported  by 
appropriate  and  detailed  rationales, 
data,  and  analyses.  All  comments,  with 
the  exception  of  proprietary 
information,  should  be  directed  to  the 
docket  (see  ADDRESSES).  U  you  wish  to 
submit  proprietary  information  for 
consideration,  you  should  clearly 
separate  such  information  from  other 
comments  by  (1)  labeling  proprietary 
information  "Confidential  Business 
Information"  and  (2)  sending 
proprietary  information  directly  to  the 
contact  person  listed  (see  FOR  FURTHER 
INFORMATION  CONTACT)  and  not  to  the 
public  docket.  This  will  help  ensure 
that  proprietary  information  is  not 
inadvertently  placed  in  the  docket.  If 
you  want  us  to  use  a  submission  of 
confidential  information  as  part  of  the 
basis  for  a  proposal,  then  a 
nonconfidential  version  of  the 
document  that  summarizes  the  key  data 
or  information  should  be  sent  to  the 
docket. 

We  will  disclose  information  covered 
by  a  claim  of  confidentiality  only  to  the 
extent  allowed  and  in  accordance  with 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission,  it  will  be 
made  available  to  the  public  without 
further  notice  to  the  commenter. 

XV.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (Oct.  4,  1993)),  the  Agency  must 
determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  any  regulatory 
action  (including  an  advanced  notice  of 
proposed  rulemaking)  that  is  likely  to 
result  in  a  rule  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  Advance  Notice  was  submitted 
to  OMB  for  review  as  required  by 
Executive  Order  12866.  Any  written 
comments  from  OMB  and  any  EPA 
response  to  OMB  comments  are  in  the 
public  docket  for  this  Notice. 

XVI.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  the  fuel 
controls  discussed  in  this  notice  comes 
from  section  211(c)  of  the  Clean  Air  Act. 
Section  211(c)  allows  EPA  to  regulate 
fuels  where  emission  products  of  the 
fuel  cause  or  contribute  to  air  pollution 
which  reasonably  may  be  anticipated  to 
endanger  public  health  or  welfare  or 
where  emission  products  of  the  fuel  will 
impair  to  a  significant  degree  emission 
control  equipment. 

List  of  Subjects 

40  CFR  Part  80 

Envfronmental  protection. 
Administrative  practice  and  procedure. 
Fuel  additives,  GasoUne,  Imports, 
Labeling,  Motor  vehicle  pollution. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Labeling,  Motor  vehicle  pollution, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  1,  1999. 
Carol  M.  Browner, 

Administrator. 

|FR  Doc.  99-11383  Filed  5-6-99;  11:03  am] 

BILUNG  CODE  SS60-50-P 


l!l 


Thursday 
May  13,  1999 


Part  IV 


Department  of 
Housing  and  Urban 
Development 

Public  Housing  Assessment  System 
(PHAS)  Information  About  PHAS  Scoring: 
Introduction;  Notice 


26160 


Federal  Register /Vol.  64,  No.  92 /Thursday.  May  13,  1999 /Notices 


DEPAR  TMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-45<»-fM)1] 

Public  Housing  Assessment  System 
(PHAS)  information  About  PHAS 
Scoringt  Introduction 


agency: 

Real 

action: 


Office  of  the  Director  of  the 
Estkte  Assessment  Center.  HUD. 


Notice. 


SUMMAR  r:  HUD'S  Public  Housing 
Assessn  ent  System  (PHAS),  established 
by  final  rule  published  on  September  1 . 
1998,  pravides  for  a  new  system  for  the 
assessmimt  of  America's  public  housing. 
Under  Uie  PHAS,  HUD  evaluates  a 
public  hausing  agency  (PHA)  based  on 
four  key  indicators:  (1)  The  physical 
condition  of  the  PHA's  properties;  (2) 
the  PHA's  financial  condition;  (3)  the 
PHA's  rranagement  operations;  and  (4) 
the  resident's  assessment  (through  a 
resident  survey)  of  the  PHA's 
perform!  ince.  "This  notice,  together  with 
five  other  notices  published  in  today's 
Federal  Register,  provide  additional 
information  about  the  PHAS  scoring 
process  i  mder  each  of  the  four 
indicato  s  and  other  relevant 
informal  ion  about  PHAS  scoring. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact,  Wanda 
Funk.  Real  Estate  Assessment  Center, 
Departm  3nt  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue, 
SW.  SuilB  800,  Washington,  DC  20024; 
telephone  Customer  Service  Center  at  1- 
888-245-4860  (this  is  a  toll-free 
number)  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  ''ia  TTY  by  calling  the  Federal 
Informat  on  Relay  Service  at  1-800- 
877-8330. 

SUPPLEMENTARY  INFORMATION: 

I.  Backg]  ound— The  Public  Housing 
Assessmi  mt  System  (PHAS) 

A.  Overv  ew  of  the  PHAS 
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1,  1998(63  FR  46596), 
l^lished  a  final  rule,  codified  at 
902.  that  established  a  new 
the  assessment  of  America's 
The  PHAS  is  designed 
public  trust  by  creating  a 
ive  oversight  tool  that 
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standards  that  are  objective 
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This  notice  provides  an  overview  of 
the  PHAS.  The  information  provided  in 
this  notice  is  based  largely  on  the 
preamble  to  the  PHAS  final  rule 
published  on  September  1,  1998. 
Although  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (title  V  of  the 
FY  1999  HUD  Appropriations  Act,  Pub. 
L.  105-276,  112  Stat.  2461,  approved 
October  21,  1998)  (QHWRA)  makes 
changes  to  the  U.S.  Housing  Act  of  1937 
(1937  Act)  that  affect  the  PHAS,  these 
changes  will  be  the  subject  of  future 
proposed  rulemaking. 

Under  the  PHAS,  HUD  examines  four 
essential  areas  of  public  housing 
operations  to  determine  a  PHA's 
performance  in  delivering  HUD 
programs  and  services.  These  areas  of 
operations  (or  indicators  of  a  PHA's 
performance)  are: 

(1)  The  physical  condition  of  a  PHA's 
public  housing  properties; 

(2)  The  PHA's  financial  condition; 

(3)  The  PHA's  management 
operations;  and 

(4)  The  resident's  satisfaction 
(through  a  resident  survey)  with  the 
PHA's  services. 

1.  PHAS  Indicator  #1— Physical 
Condition  of  PHA  Properties 

The  Physical  Condition  Indicator, 
PHAS  Indicator  #1,  provides  for  the 
assessment  of  the  physical  condition  of 
the  PHA's  properties.  A  PHA  must 
maintain  its  public  housing  in  a  manner 
that  meets  HUD's  Uniform  Physical 
Condition  Standards,  established  in  a 
September  1,  1998  final  rule  of  the  same 
name  (63  FR  46566)  and  incorporated  in 
the  PHAS  final  rule.  These  standards  are 
intended  to  ensure  that  public  housing 
(as  well  as  other  HUD  assisted  housing) 
are  maintained  in  a  condition  that  is 
decent,  safe,  sanitary  and  in  good  repair. 
The  standards  address  six  major  areas  of 
the  housing  to  be  evaluated: 

(1)  Site; 

(2)  Building  exterior; 

(3)  Building  systems; 

(4)  Dwelling  units; 

(5)  Common  areas;  and 

(6)  Health  and  safety. 

In  establishing  uniform  physical 
condition  standards,  HUD  believed  that 
housing  assisted  under  its  programs 
should  be  subject  to  uniform  standards, 
and  that  the  source  of  the  HUD  subsidy 
should  not  determine  the  standards  to 
which  the  housing  is  subject. 
Additionally,  HUD  beUeves  that  the 
physical  inspection  procedures  by 
which  the  standards  will  be  assessed 
should  be  uniform  and  consistent.  To 
provide  for  uniformity  in  inspection, 
HUD  developed  and  has  implemented  a 
new  computer-driven  physical 


inspection  protocol.  The  computer 
program  guides  an  inspector  through  the 
inspection  prompting  the  necessary 
observations  to  be  made  regarding  the 
condition  of  the  property.  The  computer 
program  is  based  on  substantially 
objective  observations,  which 
significantly  minimize  the  possibility 
for  subjective  interpretation  of  the 
physical  condition  standards.  The 
results  of  the  inspection  are 
electronically  transferred  to  HUD. 

To  ensure  the  independence  of  the 
physical  inspection,  HUD  has  entered 
into  contracts  with  private  inspection 
firms  to  perform  the  inspection.  All 
inspectors  are  trained  under  HUD 
auspices  in  the  use  of  the  inspection 
protocol.  Upon  becoming  certified, 
inspectors  obtain  their  PHA  inspection 
assignment  from  the  REAC.  The 
inspector  downloads  the  property 
profile  information  on  the  selected 
PHA's  development  via  the  internet 
from  the  HUD  Home  page.  The 
inspector  then  completes  the  inspection 
using  a  hand-held  computer  that  uses 
the  HUD  software.  After  the  inspection 
is  completed,  the  inspector  will  upload 
the  inspection  results  to  HUD's  central 
information  data  repository  (CIDR) 
where  it  will  be  verified  for  accuracy 
and  then  scored. 

Total  Points  for  PHAS  Indicator  #1. 
The  total  point  value  of  the  Physical 
Condition  Indicator  is  30  of  the  100 
points  available  imder  the  PHAS.  In 
order  to  receive  a  passing  score  on  the 
Physical  Condition  Indicator,  a  PHA 
must  receive  a  score  of  at  least  60 
percent  of  the  30  points  available. 

2.  PHAS  Indicator  #2— Financial 
Condition 

The  Financial  Condition  Indicator, 
PHAS  Indicator  #2,  provides  for  the 
assessment  of  the  PHA's  financial 
condition.  Specifically,  this  indicator 
measures  whether  a  PHA  has  sufficient 
financial  resources  and  is  managing 
those  financial  resources  effectively  to 
support  the  provision  of  decent,  safe, 
and  sanitary  housing  to  its  residents.  A 
PHA's  financial  condition  is  measured 
on  the  basis  of  uniform  financial 
reporting  standcirds. 

In  a  final  rule  published  on 
September  1,  1998  (63  FR  46582),  HUD 
issued  uniform  financial  reporting 
standards  for  HUD  housing  programs. 
This  final  rule  requires  PHAs  and 
owners  of  multifamily  properties  to 
prepare  the  financial  information  that 
these  entities  already  submit  to  HUD 
armually,  in  accordance  with  generally 
accepted  accounting  principles  (GAAP) 
and  to  submit  these  reports 
electronically.  While  the  September  1, 
1998  final  rule  titled  "Uniform 
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Financial  Reporting  Standards  for  HUD 
Housing  Programs"  applies  to  PHAs,  the 
September  1,  1998  PHAS  final  rule 
incorporates  these  standards  and 
requirements. 

The  key  indicators  used  to  determine 
a  PHA's  financial  condition  include: 

(1)  Current  Ratio — current  assets 
divided  by  current  liabilities; 

(2)  Number  of  Months  Expendable 
Fund  Balance — niunber  of  months  a 
PHA  can  operate  on  the  Expendable 
Fund  Balance  without  additional 
resources;  Expendable  Fund  Balance  is 
the  portion  of  the  fund  balance 
representing  expendable  available 
financial  resources;  unreserved  and 
undesignated  fund  balance; 

(3)  Days  Receivable  Outstanding- 
average  niunber  of  days  tenant 
receivables  are  outstanding; 

(4)  Vacancy  Loss — loss  of  potential 
rent  due  to  vacancy; 

(5)  Expense  Management/Energy 
Consumption — expense  per  unit  for  key 
expenses,  including  energy 
consumption,  and  other  expenses  such 
as  utilities,  maintenance,  security;  and 

(6)  Net  Income  or  Loss  divided  by  the 
Expendable  Fund  Balance — measures 
how  the  year's  operations  have  affected 
the  PHA's  viability. 

Additional  components  may  be  used 
to  identify  circimistances  in  which  there 
exists  the  possibility  of  higher  risk  of 
waste,  fraud  and  abuse.  These 
components  will  be  used  to  detect  fraud 
and  will  be  used  to  generate  "flags"  that 
will  signal  field  staff,  Enforcement 
Center  staff,  or  fraud  investigators  to 
take  appropriate  action.  These 
components  will  primarily  relate  to 
finemcial  management,  but  may  also  be 
used  to  provide  a  PHA  with 
benchmarking  information  to  allow  the 
PHA  to  measm^  its  own  performance 
against  its  peers.  For  example,  HUD  will 
look  to  the  Audit  Opinion  to  provide  an 
additional  basis  for  accepting  or 
adjusting  financial  indicator  scores. 

Total  Points  for  PHAS  Indicator  #2. 
The  total  point  value  of  the  Financial 
Condition  Indicator  is  30  of  the  100 
points  available  under  the  PHAS.  In 
order  to  receive  a  passing  score  on  the 
Financial  Condition  Indicator,  a  PHA 
must  receive  a  score  of  at  least  60 
percent  of  the  30  points  available. 

3.  PHAS  Indicator  #3 — Management 
Operations. 

The  Management  Operations 
Indicator,  PHAS  Indicator  #3,  provides 
for  the  assessment  of  a  PHA's 
management  operations.  This  indicator 
basically  reflects  the  requirements  of  the 
Public  Housing  Management 
Assessment  Program  (PHMAP).  the 
predecessor  to  the  PHAS. 


The  PHAS  preserves  the  statutory 
indicators  foimd  in  section  6(j)  of  the 
U.S.  Housing  Act  of  1937  Act  (1937 
Act),  with  some  minor  reorganization 
(from  that  in  the  PHMAP)  which  is 
designed  to  reflect  their  integration  into 
the  broader  PHAS  assessment  and  to 
establish  their  new  point  values  within 
the  PHAS.  The  statutory  indicators  are: 

(1)  Vacancy  rate; 

(2)  Unexpended  Section  14  (of  the  1937 

Act)  funds; ' 

(3)  Rents  imcoUected; 

(4)  Energy  consumption;  ^ 

(5)  Unit  turn-around  time; 

(6)  Outstanding  work  orders;  and 

(7)  Annual  inspection  of  units. 
The  Management  Operations 

Indicator  of  the  PHAS  incorporates  the 
seven  statutory  indicators  of  section  6{j) 
of  the  1937  Act.  As  is  the  case  under 
PHMAP,  statutory  indicators  (1)  and  (5) 
are  combined  under  the  new  PHAS.  The 
statutory  energy  consumption  indicator 
is  part  of  PHAS  Indicator  #2  (Financial 
Condition).  Under  PHMAP,  the  energy 
consumption  indicator  is  part  of  the 
financial  management  indicator.  The 
energy/utihty  consumption  expenses 
faced  by  a  PHA  on  an  annual  basis  will 
be  part  of  the  PHA's  annual  financial 
report  to  HUD. 

With  respect  to  PHMAP  non-statutory 
indicators,  the  security  indicator 
remains  part  of  the  Management 
Operations  assessment  under  the  PHAS. 
The  resident  services  and  community 
building  indicator  is  now  replaced  by  a 
separate  indicator  (PHAS  Indicator  #4 — 
Resident  Service  and  Satisfaction). 
Similarly,  the  financial  condition 
indicator  is  now  replaced  by  a  separate 
indicator  (PHAS  Indicator  #2,  Financial 
Condition). 

The  analysis  of  the  individual 
statutory  management  indicators  will 
not  deviate  significantly  from  the 
existing  assessment  system.  Scores  will 
continue  to  be  based  on  a  PHA's 
certification  to  the  various  management 
operations  indicators.  As  under 
PHMAP,  for  the  Management 
Operations  Indicator  of  the  PHAS,  a 
PHA  will  submit  certifications  as  to  its 


'  Note  that  although  unexpended  section  14  hinds 
was  a  statutory  indicator  at  the  time  of  issuance  of 
the  PHAS  final  rule,  section  522  of  QHWRA  repeals 
section  14  of  the  1937  Act.  QHWRA  replaces  the 
unexpended  section  14  funds  indicator  with 
amount  and  percentage  of  funds  provided  to  the 
PHA  from  the  Capital  Fund  which  remains 
unobligated  by  the  PHA  after  3  years.  HUD  is 
currently  undergoing  negotiated  rulemaking  to 
develop  a  proposed  rule  for  the  Capita]  Fund.  The 
change  in  indicators  will  be  addressed  by  the 
proposed  rule,  to  be  published  later,  that  will  make 
chang^  to  the  PHAS. 

^  The  QHWRA  replaces  energy  consumption  with 
utility  consumption.  Again  this  change  will  be 
made  in  the  upcoming  PHAS  proposed  rule. 


performance  under  each  of  the 
management  indicators,  and  a  PHA's 
certifications  will  be  subject  to 
independent  verification.  Appropriate 
sanctions  for  intentional  false 
certification  will  be  imposed,  including 
civil  penalties,  suspension  or  debarment 
of  the  signatories. 

Total  Points  for  PHAS  Indicator  #3. 
The  total  point  value  of  the  Management 
Operations  Indicator  is  30  of  the  100 
points  available  imder  the  PHAS.  In 
order  to  receive  a  passing  score  on  the 
Indicator  #3  (Management  Operations), 
a  PHA  must  receive  a  score  of  at  least 
60  percent  of  the  30  points  available. 

4.  PHAS  Indicator  #4 — Resident  Service 
and  Satisfaction. 

The  Resident  Service  and  Satisfaction 
Indicator,  PHAS  Indicator  #4,  assesses 
the  level  of  resident  satisfaction  with 
PHA  housing  and  services.  This  PHAS 
Indicator  consists  of  existing  PHMAP 
Indicator  #7,  resident  services  and 
conununity  building,  revised  to  (1)  be 
consistent  with  the  framework  of  the 
new  PHAS,  and  (2)  provide  a  separate 
resident  services  satisfaction  survey. 
The  objective  of  PHAS  Indicator  #4  is  to 
measure  the  level  of  resident 
satisfaction  with  living  conditions  at  the 
PHA's  properties. 

To  achieve  an  acceptable  score  under 
this  indicator,  a  PHA  must  obtain  a 
response  from  a  statistically  significant 
sample  of  public  housing  residents.  The 
PHA  will  be  responsible  for  developing 
a  follow-up  plan  to  address  issues 
resulting  from  the  survey.  The  resident 
service  and  satisfaction  assessment 
score  will  include  two  components  of 
the  survey  process,  plus  a  threshold 
requirement. 

(1)  The  first  component  will  be  the 
score  of  the  survey  results.  The  survey 
content  will  focus  on  resident 
evaluation  of  overall  living  conditions 
to  include  topics  such  as:  (i) 
maintenance  and  repair  (i.e.,  work  order 
response);  (ii)  communications  (i.e. 
perceived  effectiveness);  (iii)  safety  (i.e., 
perceived  perception  of  personal 
security;  (iv)  services  (i.e.,  recreation 
and  personcil  programs);  and  (v) 
neighborhood  appearance. 

(2)  The  second  component  will  be  a 
score  based  on  the  PHA's  level  of 
implementation  and  its  follow-up  or 
corrective  actions  based  on  the  results  of 
the  siu^fey. 

(3)  The  third  component,  the 
threshold  requirement,  which  is  not 
scored,  is  verification  that  the  survey 
process  was  managed  in  a  manner 
consistent  with  guidance  provided  by 
HUD,  or  if  the  survey  results  are 
determined  to  be  altered  by  the  PHA. 
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Total  Points  for  PHAS  Indicator  #4.          B.  PHAS  Assessment  Periods  and                   The  first  scores  under  PHAS  will  be 
The  toti  1  point  value  of  the  Resident           Reporting  Dates                                           issued  not  later  than  December  1999  for 
Service  and  Satisfaction  Indicator  is  10           _     ^           ,                   ouaoc     i           PHAS  v^rith  fiscal  years  ending 
of  the  1  )0  points  available  under  the               ^°«  September  1 ,  1998  PHAS  hnal           September  1999.  From  the  date  of  the 
PHAS.  A  PHA  will  not  receive  any              rule  provides  for  the  new  PHAS  to               September  1, 1998  PHAS  final  rule.        • 
points  i  ^  the  survey  is  not  conducted  in       become  effective  for  PHAs  with  fiscal          PHAs  are  provided  one  year  before  the 
accorda  nee  with  HUD  prescribed                V^^^  «"ding  September  1999  and  later.      new  PHAS  scores  are  issued.  Until 
method  jlogy  or  if  the  survey  results  are      Financial  reports  due  for  PHAs  with            September  30.  1999.  PHAs  will  continue 
determi  tied  to  be  altered  by  the  PHA.           ^^^^  y®"®  ending  in  September  1999         to  be  scored  under  the  current  PHMAP. 

and  later  must  be  prepared  on  a  GAAP        The  implementation  schedule  for  PHAS 
basis.                                                            reporting  by  PHAs  is  described  on  the 

following  table: 

Real  Estate  Assessment  Center  (REAC)  Assessment  Periods  and  Reporting  Dates 

REAC  assessment  results 

Financial 
reporting 

Physical 
inspection 

Management 
operations 

Resident 
survey 

Score  issued 

Period  covered 
Fiscal  Year  End  ^ 

Due  date  2 

Inspection 
dates  3 

Submission  due 
date* 

Survey  dates  ^ 

12/1999 

9-30-99 

12-31-99 

3-31-2000 

6-30-2000 

9-30-2000 

11-30-99 

2-28-2000 

5-31-2000 

8-31-2000 

11-30-2000 

7/99-9/99 

10/99-12/99 

1/2000-3/2000 

4/200O-6/2000 

7/2000-9/2000 

11-30-99 

2-28-2000 

5-31-2000 

8-31-2000 

11-30-2000 

4/99-9/99 

03/2000 

10/9912/99 

06/2000 

1/2000-3/2000 

09/2000 

4/2000-6/2000 

12/2000 

7/2000-9/2000 

Notes: 

^  The  benod  covered  for  each  indicator  will  be  the  PHA's  entire  fiscal  year  ending  on  dates  shown  above.  Once  the  new  PHAS  is  effective,  a 
PHA  carriot  change  its  fiscal  year  for  a  period  of  3  years. 

2  PHAi  with  fiscal  years  ending  9-30-99  and  later  must  provide  GAAP  financial  reports.  These  reports  must  be  provided  by  electronic  submis- 
sion not  jater  than  60  days  after  the  end  of  the  PHA's  FY.  Audited  GAAP  reports  (due  9  months  after  the  close  of  the  FY  in  accordance  with  the 
Single  Aiidit  Act  and  0MB  Circular  A-133)  will  be  used  to  update  and  confirm  unaudited  financial  results.  If  significant  differences  are  noted  be- 
tween unaudited  and  audited  results,  scoring  penalties  will  apply.  For  those  PHAs  that  spend  less  than  $300,000  of  Federal  funds,  HUD  cannot 
require  df  pay  for  an  audit  in  accordance  with  the  Single  Audit  Act.  HUD,  however,  can  require  and  pay  for  an  "Agreed-Upon  Procedures"  report 
that  coul()  be  specifically  directed  at  verifying  calculations. 

3  Physical  inspections  will  be  scheduled  to  approximate  the  new  PHAS  calculation  dates;  i.e.  within  the  final  quarter  of  the  PHA's  fiscal  year. 
*The  Certifications  and  supporting  documentation  required  for  the  Management  Operations  Indicator  will  be  due  60  days  after  the  end  of  the 

PHA's  fiial  year. 

*  Resident  surveys  will  be  required  to  be  conducted  during  the  course  of  a  PHA's  fiscal  year  and  will  be  required  to  be  submitted  by  a  PHA  at 
the  time  mat  the  PHA  submits  the  certifications  required  under  the  Management  Operations  Indicator. 


C.  PHAS  Advisory  Scores 

During  this  one  year  transition  period, 
the  September  1,  1998  final  rule  advised 
that  advisory  scores  for  physical 
conditian  and  financial  management 
may  be  Issued  to  provide  guidance  to 
PHAs.  Qn  December  31.  1998  (63  FR 
72319).|hUD  published  a  notice  that 


advisee 


advisor  r  scores.  The  notice  provided  in 


relevan 


after 


receives 
however 
only  a 
four  in 
(Physic 
responsibl 
conditiop 
receives 
Informal 
provid 
example 
If  the 
informal  i 
the  PHA  5 
until  the 
informal  i 


of  REAC's  intent  to  issue 


part  as  follows: 


The  Rl  !AC  intends  to  provide  every  PHA 
with  an  idvisory  score  before  the  PHA 

its  official  PHAS  score.  The  REAC. 
will  issue  advisory  PHAS  scores 
it  has  a  complete  set  of  data  for  all 
dlcators.  With  respect  to  Indicator  #1 
Condition),  the  REAC  is 
e  for  assessing  the  physical 
of  PHA  properties  and  therefore 
this  indicator  information  firsthand, 
on  regarding  the  other  indicators  is 
to  the  REAC  by  the  PHAs  (as  for 
the  PHA  annual  financial  reports) 

fails  to  timely  submit  this 
on  to  the  REAC,  then  issuance  of 
advisory  score  will  be  delayed 
REAC  receives  the  necessary 
on.  (63  FR  72319) 


The  December  31.  1998  Notice  also 
presented  the  schedule  for  providing 
advisory  scores  to  PHAs. 

D.  Scoring  Performance  Under  the 
PHAS  and  Consequences  of  the  Score 

In  order  to  determine  a  composite 
score  for  each  PHA,  the  four  PHAS 
Indicators  will  be  individually  scored 
and  then  combined  to  present  a 
composite  score  that  reflects  the  overall 
performance  of  PHAS  for  a  tot£il  of  100 
possible  points.  Again,  the  100  points 
are  distributed  among  the  four  PHAS 
Indicators  as  follows: 

(1)  Physical  Condition — Maximum  30 
Points:  The  PHA's  score  is  based  on  the 
results  of  physical  inspections  of  PHA 
properties  performed  by  REAC 
contractors.  The  results  are 
electronically  transmitted  to  the  REAC. 

(2)  Financial  Condition — Maximum 
30  Points:  The  PHA's  score  is  based  on 
unaudited  generally  accepted 
accounting  principles  (GAAP) 
electronically  submitted  by  the  PHA  to 
the  REAC.  The  PHA's  submission  is 
audited  by  an  Independent  Public 
Accountant  (IPA).  as  required  under  the 
Office  of  Management  and  Budget 


Circular  A-133,  and  the  audit  results 
electronically  transmitted  to  the  REAC. 

(3)  Management  Operations — 
Maximum  30  Points:  The  PHA's  score  is 
based  on  an  electronic  certification 
made  by  the  PHA  and  verified  by  an 
IPA.  This  performance  indicator  uses 
six  of  the  same  indicators  as  the  current 
Public  Housing  Management 
Assessment  Program. 

(4)  Resident  Service  and 
Satisfaction — Maximum  10  Points:  The 
PHA's  score  is  based,  in  part,  on 
responses  to  a  resident  survey  managed 
by  the  PHA  and  collected  by  the  REAC. 
The  PHA's  score  is  also  based  on  the 
PHA's  implementation  of  the  resident 
survey  and  the  PHA's  follow-up  actions 
on  survey  results.  This  part  of  tiie  score 
is  an  electronic  certification  made  by 
the  PHA  and  verified  by  an  IPA. 

On  the  basis  of  these  four  indicators, 
HUD's  REAC  calculates  a  composite 
score  for  each  PHA.  The  PHAS 
composite  score  represents  a  single 
score  for  a  PHA's  entire  operation  under 
the  four  indicators.  The  PHAS 
composite  score  will  determine  whether 
a  PHA  is  performing  well  or  is  not 
performing  well.  The  PHAS  composite 
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score  is  derived  from  the  scores 
calculated  for  each  of  the  four 
indicators.  The  composite  PHAS  score 
will  be  issued  by  the  REAC  for  each 
PHA  60  to  90  calendar  days  after  the 
end  of  a  PHA's  fiscal  year.  Adjustments 
to  the  PHAS  score  may  be  made  after  a 
PHA's  audit  report  for  the  year  being 
assessed  is  transmitted  to  the  REAC.  If 
significant  differences  (as  defined  in 
GAAP  guidance  materials  provided  to 
PHAs)  are  noted  between  the  unaudited 
and  audited  results,  a  PHA's  PHAS 
score  will  be  raised  or  lowered,  as 
applicable,  in  accordance  with  the 
audited  results. 

Based  on  its  overall  PHAS  score,  a 
PHA  will  fall  into  one  of  three 
categories: 

High  Performer.  A  PHA  that  achieves 
a  score  of  at  least  60  percent  of  the 
points  available  under  each  of  the  four 
PHAS  Indicators,  and  achieves  an 
overall  PHAS  score  of  90  percent  or 
greater  shall  be  designated  a  high 
performer.  A  PHA  shall  not  be 
designated  a  high  performer  if  it  scores 
below  the  threshold  established  for  any 
indicator.  High  performers  will  be 
afforded  incentives  that  include  relief 
from  reporting  and  other  requirements. 

Standard  Performer.  A  PHA  that 
achieves  a  total  score  of  less  than  90% 
but  not  less  than  60%  shall  be 
designated  as  a  standard  performer.  All 
standard  performers  must  correct 
reported  deficiencies.  A  standard 
performer  PHA  that  receives  a  score  of 
less  than  70%  but  not  less  than  60% 
will  be  referred  to  the  appropriate  HUD 
area  HUB/Program  Center  and  will  be 
required  to  submit  an  improvement  plan 


to  correct  and  eliminate  deficiencies  in 
the  PHA's  performance.  Standard 
performers  that  receive  a  score  over 
70%  may  also  be  required  to  submit  an 
improvement  plan  to  correct  or 
eliminate  any  deficiency.  A  PHA  that 
achieves  a  score  of  less  than  60  percent 
of  the  total  points  available  under  PHAS 
Indicators  #1,  #2,  or  #3  shall  not  be 
designated  a  standard  performer,  but 
shall  be  designate.d  a  troubled 
performer. 

Troubled  Performer.  A  PHA  that 
achieves  a  total  PHAS  score  of  less  than 
60  percent,  or  achieves  a  score  of  less 
than  60  percent  of  the  total  points 
available  under  PHAS  Indicators  #1,  #2, 
or  #3,  shall  be  designated  as  troubled, 
and  referred  to  HUD's  Troubled  Agency 
Recovery  Center  (TARC)  for  oversight 
and  remedial  action.  A  PHA  that  does 
not  correct  identified  deficiencies 
within  a  maximiun  of  two  years  will  be 
referred  to  HUD's  Departmental 
Enforcement  Center  for  further  action. 
In  accordance  with  section  6(j)(2)  of  the 
1937  Act,  a  PHA  that  receives  less  than 
60  percent  of  the  maximum  calculation 
for  the  modernization  indicator  under 
the  PHAS  Management  Indicator 
(Indicator  #3)  may  be  subject  to  certain 
sanctions  as  provided  in  24  CFR  902.67. 

n.  Information  About  the  PHAS  Scoring 
Process 

Section  I  of  this  notice  provided  an 
overview  of  the  new  PHAS.  More 
detailed  information  about  the  PHAS  is 
available  in  the  preamble  to  the  PHAS 
final  rule  published  on  September  1 , 
1998,  and  in  the  PHAS  regulations, 
codified  in  24  CFR  part  902.  In  the 


preamble  to  the  September  1.  1998 
PHAS  final  rule,  HUD  stated  that  before 
the  PHAS  became  fully  operational  in 
October  1999,  HUD  would  make 
available  additional  documents, 
guidance,  and  assistance  about  the 
processes  of  the  new  PHAS  (63  FR 
46598).  HUD's  December  31.  1998 
notice  provided  information  about  the 
advisory  score  process.  The  notices  that 
follow  this  introductory  notice  are 
specifically  directed  to  providing 
further  information  about  the  PHAS 
scoring  process  for  each  of  the  four 
indicators.  The  notices,  published  in 
today's  Federal  Register,  and  that 
immediately  follow  this  introductory 
notice  are: 

•  Notice  of  PHAS  Physical  Condition 

Scoring 

•  Notice  of  PHAS  Appeals  and 

Technical  Review  of  Physical 
Inspection  Results 

•  Notice  of  PHAS  Financial  Condition 

Scoring 

•  Notice  of  Management  Operations 

Scoring 

•  Notice  of  Resident  Service  and 

Satisfaction  Scoring 

As  the  notices  describing  the 
processes  will  show,  the  PHAS  is 
designed  to  provide  relevant  and 
verifiable  measures  that  directly  relate 
to  PHA  performance. 

Dated:  May  6.  1999. 

Barbara  L.  Burkhalter, 

Deputy  Director,  Real  Estate  Assessment 
Center. 

[FR  Doc.  99-11911  Filed  5-12-99;  8:45  am] 
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DEPAFTTMENT  OF  HOUSING  AND 
URBAN  OEVELOPMENT 

[DockatNo.  FR-4509-N-02] 

Public  Housing  Assessment  System 
Ptiysio  il  Condition  Scoring  Process 

AGENCY :  Office  of  the  Director  of  the 
Real  Estate  Assessment  Center,  HUD. 
action:,  Notice. 


)jial: 


SUMMAflY:  This  notice  provides 
additio|ial  information  to  pubUc 
housing  agencies  and  members  of  the 
public  4bout  HUD's  process  for  issuing 
scores  linder  the  Physical  Condition 
Indicator  of  the  Public  Housing 
Assessi<ient  System  (PHAS). 
FOR  FUF^ER  INFORMATION  CONTACT:  For 
furtherjnformation  contact  Wanda 
Fiuik,  RJeal  Estate  Assessment  Center, 
Department  of  Housing  and  Urban 
Develodment,  1280  Maryland  Avenue, 
SW,  Suite  800,  Washington,  DC  20024; 
telephone  Customer  Service  Center  at  1- 
888-245-4860  (this  is  a  toll-free 
numben.  Persons  with  hearing  or 
speech  Impairments  may  access  that 
number!  via  TTY  by  calling  the  Federal 
Infonnajtion  Relay  Service  at  (800)  877- 
8339.  Ajdditional  information  is 
available  from  the  REAC  Internet  Site, 
http://Mfww.hud.gov/reac. 
SUPPLEIlENTARY  INFORMATION: 

Purpos^  of  This  Notice 

The  piurpose  of  this  notice  is  to 
providejadditional  information  about 
the  scoring  process  for  PHAS  Indicator 
#1,  Phyiical  Condition.  The  purpose  of 
the  Physical  Condition  assessment  is  to 
ensure  that  public  housing  units  are 
safe,  decent,  sanitary  and  in  good  repair, 
using  HUD's  luiiform  physical  condition 
standards  for  the  assessment.  The 
physica  condition  assessment  under 
the  PHJ  .S  utilizes  uniform  physical 
inspect!  on  procedtues  to  determine 
complia  nee  with  the  uniform  standards 
and  is  a  1  important  indicator  of  a  PHA's 
perform  ance. 

Of  th«  total  100  points  available  for  a 
PHAS  soore,  a  PHA  may  receive  up  to 
30  poin  s  under  PHAS  Indicator  #1.  The 
physica  condition  score  is  included  in 
the  aggrsgate  PHAS  score. 

The  PH  VS/REAC  Physical  Inspection 
and  the  HQS  Inspection 

The  PHAS  physical  inspection  is 
performed  by  HUD's  Real  Estate 
Assessment  Center  (REAC),  and  is  also 
referred  to  as  the  REAC  physical 
inspect!  on.  The  REAC  physical 
inspect]  on  encompasses  virtually 
everyth  ng  covered  by  the  Housing 
Quality  Standards  (HQS)  inspection. 
The  REi  ^C  physical  inspection. 


however,  is  more  objective  and  more 
defined  in  identifying  and  classifying 
deficiencies.  While  the  HQS  inspection 
generates  a  reasonably  subjective  "pass/ 
fail"  designation,  the  REAC  inspection 
generates  much  more  comprehensive 
results,  such  as: 

•  Physical  scores  reported  at  the 
property  level; 

•  Area  level  scores  for  each  of  the  five 
REAC  physical  inspection  areas;  and 

•  Observations  of  deficiencies 
recorded  by  the  inspector  electronically 
at  the  time  of  the  inspection. 

The  Physical  Inspection  Scoring 
Process 

1.  Definitions 

The  following  are  the  important 
definitions  of  terms  used  in  the  physical 
condition  scoring  process: 

Score  means  a  niunber  between  0  and 
100  that  reflects  the  physical  condition 
of  a  property,  inspectable  area,  or  sub- 
area: 

•  To  record  a  health  or  safety 
problem,  a  letter  is  added  to  the 
property  score  (a,  b,  or  c);  and 

•  To  note  that  smoke  detectors  are 
inoperable  or  missing,  an  asterisk  (*)  is 
added  to  the  property  score. 

Inspectable  area  means  any  of  the  five 
major  components  of  the  property, 
which  are: 

•  Site. 

•  Building  exteriors. 

•  Building  systems. 

•  Common  areas. 

•  Dwelling  units. 

Sub-area  means  an  inspectable  area 
for  one  building.  For  example,  if  a 
property  has  more  than  one  building, 
each  inspectable  area  for  each  building 
in  the  property  is  treated  as  a  sub-area. 

Inspectable  items  refer  to  walls, 
kitchens,  bathrooms,  and  other  things  to 
be  inspected  in  an  inspectable  area.  The 
number  of  inspectable  items  may  vary 
from  8  to  1 7  items  for  each  area. 
Weights  are  assigned  to  each  item  as 
shown  in  Appendix  1  (Item  Weights  and 
Criticality  Levels). 

Deficiencies  refer  to  specific 
problems,  comparable  to  HQS,  that  can 
be  recorded  for  the  inspectable  items, 
such  as  a  hole  in  a  wall  or  a  damaged 
refrigerator  in  the  kitchen. 

Criticality  means  one  of  five  levels 
that  reflect  the  relative  importance  of 
the  deficiencies  for  an  inspectable  item. 
Appendix  1  also  lists  all  deficiencies 
with  their  designated  levels,  which  vary 
from  1  to  5,  with  5  as  the  most  criticaL 
The  deficiencies  also  have  assigned 
values  used  in  scoring  as  follows: 


Criticality 

Level 

Value 

Critical 

5 

5.00 

Criticality 

Level 

Value 

Very  important  

4 
3 
2 

1 

3.00 

Important 

Contributes  

Slight  contribution  

2.25 
1.25 
0.50 

Based  on  the  importance  of  the 
deficiency,  reflected  in  its  criticality 
value,  points  are  deducted  fi'om  the 
property  score.  For  example,  a  clogged 
drain  in  the  kitchen  is  more  critical  than 
a  damaged  surface  on  a  coimter  top. 
Therefore,  more  points  will  be  deducted 
for  a  clogged  drain  than  for  a  damaged 
surface. 

Severity  means  one  of  three  levels  that 
reflect  the  extent  of  damage  associated 
with  each  deficiency,  with  values 
assigned  as  follows: 


Severity 

Value 

Severe  

1.00 

Major 

0.50 

Minor 

0.25 

Appendix  1  shows  the  severity  levels 
that  are  possible  for  each  deficiency. 
Based  on  the  severity  of  each  deficiency, 
the  score  is  reduced.  Points  deducted 
are  calculated  as  the  product  of  the  item 
weight  and  the  values  for  criticality  and 
severity,  as  described  below.  For 
specific  definitions  of  each  severity 
level,  see  the  REAC's  "Dictionary  of 
Deficiency  Definitions,"  which  is 
available  from  REAC's  Internet  Site, 
http://www.hud.gov/reac  and  is 
reproduced  in  this  Notice  as  Appendix 
2  (Dictionaty  of  Deficiency  Definitions). 

Normalized  area  weights  mean 
weights  used  with  area  scores  to  create 
property  level  scores.  The  weights  are 
adjusted  to  reflect  the  inspectable  items 
that  are  present. 

2.  Scoring  Process  Input 

To  generate  accurate  scores,  it  is 
crucial  to  determine  the  appropriate 
relative  weights  of  the  various 
components  of  the  inspection;  that  is, 
which  components  are  the  most 
important,  the  next  most  important,  and 
so  on.  To  develop  the  scoring 
methodology  for  the  PHAS  physical 
inspection,  HUD  utilized  information 
provided  by  several  knowledgeable 
parties,  including: 

•  Professionals  experienced  in 
assessing  the  physical  condition  of 
properties; 

•  Representatives  from  the  housing 
and  public  housing  industries;  and 

•  HUD  professionals. 

In  an  extensive  series  of  meetings, 
these  parties  gave  HUD  valuable  advice 
and  comments  on  the  relative  weights 
and  values  for  inspectable  areas,  items, 
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3.  Equity  Principles 

In  addition  to  determining  the 
appropriate  relative  weights,  HUD  also 
took  into  consideration  several  issues 
concerning  equity  between  properties: 

Proportionality.  The  scoring 
methodology  includes  an  important 
control,  which  does  not  allow  any  sub- 
area  scores  to  be  negative.  If  a  sub-area, 
such  as  the  building  exterior  for  a  given 
building,  has  so  many  deficiencies  that 
the  sub-area  score  is  negative,  the  score 
is  set  to  zero.  This  control  mechanism 
ensures  tiiat  no  single  building  or 
dwelling  unit  can  affect  the  overall 
score  more  than  its  proportionate  share 
of  the  whole. 

Configuration  of  property.  The  scoring 
methodology  takes  into  account  that 
properties  have  different  niunbers  of 
units  in  buildings.  To  fairly  score 
properties  with  different  numbers  of 
units  in  buildings,  the  area  scores  are 
calculated  for  building  exteriors  and 
systems  by  using  weighted  averages  of 
the  sub-area  scores,  where  the  weights 
are  based  on  the  niunber  of  units  in  each 
building. 

Differences  between  properties.  The 
scoring  methodology  also  takes  into 
account  that  properties  have  different 
features  and  amenities.  To  ensure  that 
the  overall  score  reflects  only  items  are 
present  to  be  inspected,  weights  to 
calculate  area  and  property  scores  are 
adjusted  depending  on  how  many  items 
are  there  to  be  inspected. 

4.  Deficiency  Definitions 

During  a  physical  inspection  of  a 
property,  the  inspector  looks  for 
deficiencies  for  each  inspectable  item 
within  the  inspectable  areas,  such  as  the 
walls  (item)  of  a  dwelling  unit  (area).  A 
specific  criticality  level  is  assigned  to 
each  deficiency.  The  criticality  level 
reflects  the  importance  of  the  deficiency 
relative  to  all  deficiencies  for  the  item. 
One  of  three  severity  levels  is  also 
assigned  based  on  the  observed 
condition. 

The  REAC's  "Dictionary  of  Deficiency 
Definitions"  specifically  defines  the 
three  levels  of  severity:  severe,  major, 
and  minor.  As  noted  earlier,  this 
dictionary  is  found  in  Appendix  2  to 
this  notice,  and  is  also  available  on  the 
REAC  Internet  Site. 

5.  Health  and  Safety  Deficiencies 

The  REAC  physical  inspection 
emphasizes  health  and  safety  (H&S) 
deficiencies  because  of  their  crucial 
importance  to  the  well-being  of 
residents.  H&S  deficiencies  can 
substantially  reduce  the  overall  property 


score.  As  noted  earlier,  the  H&S 
deficiencies  are  highlighted  by  adding  a 
letter  to  the  numeric  score.  Letters  to  the 
numeric  score  are  added  as  follows: 

•  If  there  are  no  H&S  deficiencies, 
add  a; 

•  If  there  are  H&S  deficiencies  that 
are  not  life-threatening  (NLT),  add  b; 
and 

•  If  there  are  exigent  H&S  deficiencies 
that  are  life  threatening(LT),  i.e.,  calling 
for  immediate  attention  or  remedy — or 
fire  safety  H&S  deficiencies,  add  c. 

Appendix  1  lists  all  H&S  deficiencies 
with  an  "LT"  designation  for  exigent/ 
fire  safety  and  "NLT"  for  non-life 
threatening  deficiencies. 

To  ensure  prompt  correction  of  H&S 
deficiencies,  the  inspector  gives  the 
property  representative  the  list  of  every 
observed  exigent/fire  safety  H&S 
deficiency  before  leaving  the  site.  The 
property  representative  acknowledges 
receipt  of  the  deficiency  report  by 
signature.  The  inspector  also  transmits 
the  deficiency  report  to  HUD  not  later 
than  the  morning  after  completing  the 
inspection.  HUD  sends  to  all  PHAs 
inspection  reports  that  summarize  the 
H&S  deficiencies  recorded  by  the 
inspector.  These  reports  clearly  show: 

•  The  number  of  H&S  deficiencies 
(exigent/fire  safety  and  non-life 
threatening)  that  the  inspector  observed; 

•  All  observed  smoke  detector 
deficiencies;  and 

•  A  projection  of  the  total  number  of 
H&S  problems  that  the  inspector 
potentially  would  see  in  an  inspection 
of  all  buildings  and  all  units. 

If  there  are  smoke  detector 
deficiencies,  the  physiccd  condition 
score  will  include  an  asterisk.  However, 
problems  with  smoke  detectors  do  not 
currently  affect  the  overall  score.  When 
there  is  an  asterisk  indicating  the 
property  has  at  least  one  smoke  detector 
deficiency,  that  part  of  the  score  may  be 
identified  as  "risk."  For  example,  "93a, 
risk"  for  93a*  and  "71c,  risk"  for  71c*. 

There  are  six  distinct  letter  grade 
combinations:  a,  a*,  b,  b*,  c  and  c*.  For 
example: 

•  A  score  of  90c*  means  that  the 
property  contains  at  least  one  exigent/ 
fire  safety  H&S  deficiency  to  be 
corrected,  including  some  smoke 
detector;  deficiencies,  but  is  otherwise 
in  excellent  condition. 

•  A  score  of  55a  means  that  the 
property  is  in  poor  condition,  even 
though  there  are  no  H&S  deficiencies; 
and 

•  A  property  in  excellent  physical 
condition  with  no  H&S  deficiencies 
would  have  a  score  of  90a  to  100a. 


6.  Scoring  Process  Elements 

The  physical  condition  scoring 
process  is  based  on  three  elements 
within  a  property: 

•  Inspectable  areas; 

•  Inspectable  items;  and 

•  Observed  deficiencies. 

7.  Scoring  as  Weighted  Averages 

The  score  for  a  property  is  the 
weighted  average  of  area  scores,  with 
the  area  weights  adjusted  to  take  into 
account  how  many  of  an  area's 
inspectable  items  are  actually  present  to 
be  inspected. 

The  area  scores  are  calculated  by 
deriving  weighted  averages  of  sub-area 
scores  over  buildings  or  dwelling  units 
as  appropriate. 

The  suD-area  scores  are  calculated  by 
deducting  points  for  deficiencies,  based 
on  criticality  and  severity  levels.  (Sub- 
area  scores  may  not  be  less  than  zero.) 
Points  are  also  deducted  for  H&S 
deficiencies. 

8.  Essential  Weights  and  Levels 

The  process  of  scoring  a  property's 
physical  condition  depends  on  the 
weights,  levels,  and  associated  values  of 
several  quantities: 

•  Weights  for  inspectable  areas  (5 
areas); 

•  Weights  for  inspectable  items 
within  areas  (8  to  1 7  per  area); 

•  Criticality  levels  and  their 
associated  values  for  the  possible 
deficiencies  within  items  inspected; 

•  Severity  levels  and  their  associated 
values  for  deficiencies;  and 

•  Health  and  safety  deductions 
(exigent/fire  safety  and  non-life 
threatening)  for  site,  buildings,  and 
dwelUng  units. 

9.  Normalized  Area  Weights 

A  property's  overall  physical 
condition  score  is  a  weighted  average  of 
area  scores.  Approximate  relative 
weights  appeared  in  the  PHAS  final 
rule,  published  on  September  1,  1998 
(see  63  FR  46596.  pages  46598^6599): 


Area 

Weight 
(percent) 

Site 

15 

Building  exterior 

Building  systems 

15 
20 

Common  areas 

Dwelling  units  

15 

35 

These  weights  are  assigned  if  all 
inspectable  items  are  present  for  each 
area  for  each  building  and  unit. 
Typically,  some  areas  are  missing  a 
number  of  inspectable  items  for  some  or 
all  buildings  or  units.  For  example, 
common  areas  may  be  missing  in  some 
buildings.  When  items  are  missing  for 
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an  area,  the  area  weight  is  reduced  to 
reflect  t  le  missing  item  weights  and 
then  all  area  weights  are  "normaUzed" 
so  that  I  hey  again  add  up  to  100%.  As 
an  exan  iple,  if  there  were  no  common 
areas,  tl  le  weights  of  the  other  four  areas 
would  le  reduced  to  a  total  of  85%. 
Each  ar  sa's  weight  then  would  be 
divided  by  0.85,  resulting  in  normalized 
weight^of  17.6%,  17.6%.  23.5%,  0% 
and  41. E%  for  site,  building  exterior, 
building  systems,  common  areas  and 
units,  n  spectively.  These  new  weights 
add  to  100%. 

10.  Site  Unit  and  Sub-Area  Scores 

Thest  are  the  steps  to  arrive  at  site, 
unit  an<  sub-area  scores  for  a  site, 
buildin;  i,  or  unit: 

Step    :  calculate  an  "initial 
proport  onate  score" — the  difference 
betweer,  the  possible  points  for  the  site, 
a  building  sub-area,  or  a  unit  and  the 
deducti  3ns  associated  with  the 
def icier  cies  recorded.  The  number  of 
possibl*  points  is  the  total  of  the 
inspect!  ble  item  weights,  ignoring  the 
H&S  iten,  for  the  site,  or  a  building  sub- 
area,  or  unit. 

Step  . ':  calculate  the  deduction  for  an 
observe  1  deficiency  by  multiplying  the 
relevani  item  weight  by  the  criticality 
value  ai  id  by  the  severity  value. 

Step  ;  L-  in  a  similar  manner,  reduce 
the  scor  3S  for  any  health  and  safety 
(H&S)  d  jficiencies  observed,  including 
those  in  the  H&S  item  and  those  in  other 
non-H&3  items.  (The  item  weight  for 
deficier  cies  included  in  the  H&S  item  is 
equal  to  the  largest  weight  among  the 
items  piesent.)  At  this  point,  the  control 
to  preve  nt  negative  scores  is  applied. 
Thus,  n  )  one  building  or  unit  may  affect 
an  area  score  more  than  its 
proport  onate  share  would  justify. 

Step  '  '■:  normalize  the  resulting 
proport  onate  scores  to  scores  based  on 
100  poi:  Its  by  dividing  by  the  total  of 


weights 


Withiki 
multipl 
score  is 
buildini ; 
To  calc 
follow 


ighted 


unit 


wei 
each 
weights 
unit. 


wBie 


score, 
is  the 
commoti 
total  W€  i 
commo:  i 


of  items  present  to  be  inspected. 


other  th  in  the  H&S  item. 
1 1 .  Arei  1  Scores 


each  area  involving  either 
buildings  or  units,  the  area 
a  weighted  average  of  the 
sub-area  scores  or  unit  scores, 
late  these  weighted  averages, 
t  lese  guidelines: 
Dwell  ing  units:  the  area  score  is  the 
average  of  sub-area  scores  for 
weighted  by  the  total  of  item 
present  to  be  inspected  in  each 


tlie, 


Comiiion  areas:  like  the  dwelling  unit 
area  score  for  common  areas 
ighted  average  of  sub-area 
area  scores  weighted  by  the 
ights  for  items  inspected  in  the 
areas  for  each  building. 


Building  exteriors  or  building  systems: 
the  area  scores  for  building  exteriors 
and  building  systems  are  weighted 
averages  of  sub-area  scores.  The  weights 
are  the  product  of  the  total  weights  for 
items,  ignoring  the  H&S  item,  inspected 
for  each  building  exterior  or  systems 
times  the  total  number  of  units  for  each 
building.  (Note:  the  total  number  of 
units  is  all  units,  not  just  units 
inspected.) 

12.  Overall  Property  Score 

To  calculate  the  overall  property 
score,  the  normalized  area  weights  are 
applied  to  the  area  scores. 

13.  Possible  Points 

Normalized  area  weights  reflect  both 
the  initial  weights  and  the  relative 
weights  between  areas  of  inspectable 
items  actually  present.  For  reporting 
purposes,  normalized  weights  are 
presented  as  the  maximum  point 
contributions  for  each  of  the  five 
inspectable  areas.  In  the  Physical 
Inspection  Report,  sent  to  all  PHAs,  the 
following  items  are  listed: 

•  Normalized  weights  as  the 
"possible  points"  by  area; 

•  The  area  scores,  taking  into  account 
the  points  deducted  for  observed 
deficiencies; 

•  The  deductions  for  H&S  for  site, 
buildings  and  units,  where  H&S 
deductions  for  buildings  are  combined 
for  exteriors,  systems  and  common 
areas;  and 

•  The  overall  property  score. 

The  Physical  Inspection  Report  allows 
the  PHA  to  see  the  magnitude  of  the 
points  lost  by  inspectable  area,  and  the 
impact  on  the  score  of  the  H&S 
deficiencies. 

14.  Examples  of  Physical  Condition 
Score  Calculations 

To  illustrate  how  physical  condition 
scores  are  calculated,  three  examples  are 
provided  below. 

Example  #1:  Example  #1  illustrates  how 
the  score  for  a  sub-area  is  calculated  based 
on  the  following  features: 

#la.  Ignoring  the  H&S  item,  the  other  seven 
items  have  a  total  weight  of  100%,  as  shown 
in  Appendix  1.  If  the  building  had  no  fire 
escapes,  an  item  with  a  nominal  weight  of 
16.7%,  then  the  total  item  weight  for  the 
remaining  non-H&S  items  would  be  83.3%, 
which  is  then  the  base  (83.3  points)  from 
which  deductions  are  made  to  create  the 
"initial  proportionate  score"  as  described, 
above,  under  Sub-Area  Scores. 

#lb.  Assume  damaged  vents  were  found  in 
the  roof.  The  criticality  level  for  this 
deficiency  is  provided  in  Appendix  1  as  a  4, 
which  has  a  value  of  3.00  as  given,  above, 
under  Definitions.  If,  based  on  the  Dictionary 
of  Deficiency  Definitions  (Appendix  2),  it  is 
determined  that  the  damaged  vents  seen  are 
minor  deficiencies,  then  the  amount  of  points 


deducted  is  the  item  weight  (16.7)  times  the 
criticality  value  (3.00),  times  the  severity 
value  (0.25),  which  equals  12.5  points. 

#lc.  If  this  is  the  only  deficiency  observed, 
then  the  initial  proportionate  score  for  this 
sub-area  would  be  83.3  -  12.5  or  70.8  points. 

#ld.  Additional  deficiencies  or  H&S 
deficiencies  (calculated  in  the  same  manner) 
would  further  decrease  the  sub-area  score 
and  if  the  score  dropped  below  zero,  then  it 
would  be  changed  to  zero. 

#le.  The  initial  proportionate  sub-area 
score  is  then  normalized  to  a  100  point  basis 
by  dividing  by  the  total  of  the  non-H&S  item 
weights  (0.833).  which  would  create  the  final 
score  of  (70.8)/(0.833)  =  85.0 

Example  #2:  Example  #2  illustrates  how 
the  score  for  an  area  is  calculated  based  on 
the  following  features: 

#2a.  Consider  a  property  with  2  buildings 
with  the  following  characteristics: 

•  Building  #1  (from  Example  #1,  above): 
— 10  units 

— 83.3%  of  the  weight  for  the  items  that  were 

present  in  building  exterior 
— Building  exterior  score  is  85  points 

•  Building  #2: 
—20  units 

— 100%  of  the  weight  for  the  items  that  were 

present  in  building  exterior 
— Building  exterior  score  is  70  points 

#2b.  The  building  exterior  score  for  the 
building  exterior  area  is  the  weighted  average 
of  the  individual  scores.  Each  building 
exterior  score  is  weighted  by  the  number  of 
units  and  the  percent  of  the  weight  for  items 
present  in  the  building  exterior. 

#2c.  The  scores  for  buildings  #1  and  #2, 
above,  are  calculated  using  the  following 
formula:  Building  Exterior  Score  =  sum  of 
[(Building  score)  times  (Building  weight 
divided  by  the  sum  of  Building  weights)] 

•  Building  #1  weight:  [(10  units)*(83.3% 
weight)]  =  B.33. 

•  Building  #2  weight:  [(20  units)*(100% 
weight)]  =  20. 

•  Total  weight  =  8.33  +  20,  or  28.33. 

•  Building  exterior  score 

=  (85  points)*(8. 33/28. 33)  +  (70  points)*(20/ 

28.33) 
=  25.0  +  49.4 
=  74.4 

Example  #3:  Example  #3  illustrates  how 
the  score  for  a  property  is  calculated  based 
on  the  following: 

#3a.  Consider  a  property  with  the  following 
characteristics: 

•  Site: 

— Score:  90  points 

— 100%  of  weight  of  items  present 

— Nominal  weight:  15% 

•  Building  Exteriors  (from  example  #2, 
above): 

Score:  74  points 
— 92%  of  weight  of  items  present 
— Nominal  weight:  15% 

•  Building  Systems: 
— Score:  70  points 

— 80%  of  weight  of  items  present 
— Nominal  weight:  20% 

•  Common  Areas: 
— Score:  60  points 

— 30%  of  weight  of  items  present 
— Nominal  weight:  15% 
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•  Dwelling  Units: 
— Score:  80  points 

— 80%  of  weight  of  items  present 
— Nominal  weight:  35% 

#3b.  First,  adjust  the  area  weights  for  each 
area.  Multiply  the  weight  of  items  present  by 
the  nominal  weight  for  each  area  and  add  the 
total: 

•  Site:  15*100%  =  15. 

•  Building  Exteriors:  15*92%  =  13.8. 

•  Building  Systems:  20*80%  =  16.0. 

•  Common  Areas:  15*30%  =  4.5 

•  Dwelling  Units:  35*80%  =  28.0. 

•  Total:  =  77.3. 

#3c.  Adjust  the  area  weights  to 
"normalize"  so  that  they  add  to  100.  Divide 
each  adjusted  area  weight  by  the  total  and 
multiply  by  100  (this  also  results  in  the 
maximum  possible  points  reported  for  each 
area): 

•  Site:  (15/77.31*100  =  19.4. 

•  Building  Exteriors:  (13.8/77.3)*100  = 
17.9. 

•  Building  Systems:  (16/77.3)*100  =  20.7. 

•  Common  Areas:  (4.5/77. 3)*100  =  5.8. 

•  Dwelling  Units:  (28/77.3)*100  =  36.2. 


#3d.  Multiply  the  new  "normalized" 
weights  by  the  area  scores,  above,  divide  by 
100,  and  add  the  results: 

•  Site:  19.4*90/100  =  17.5  points. 

•  Building  Exteriors:  17.9*74/100=  13.2 
points. 

•  Building  Systems:  20.7*70/100  =  14.5 
points. 

•  Conmion  Areas:  5.8*60/100  =  3.5  points. 

•  Dwelling  Units:  36.2*80/100  =  29.0 
points. 

•  Total  Property  Score:  =  77.6  points  . 

15.  Computing  the  PHAS  Overall 
Physical  Inspection  Score 

The  physical  inspection  score  for  the 
PHAS  for  a  PHA  is  the  weighted  average 
of  the  PHA's  individual  project  physical 
inspection  scores,  where  the  weights  are 
the  nxunber  of  luiits  in  each  project 
divided  by  the  total  niunber  of  units  in 
all  projects  for  the  PHA. 

Example: 
Project  1  has  a  score  of  60  and  has  100 
units 


Project  2  has  a  score  of  80  and  has  900 
units. 

The  overall  PHAS  score  is  computed 
as  follows: 

Score 

=  [60  X  100/(100+900)]  +  [80  x  900/ 

(100+900)] 
=  6  +  72 
=  78 

16.  Inspection  Summary  Report 

Appendix  3  includes  an  inspection 
summary  report  which  provides  an 
example  of  die  content  and  structure  of 
the  information  sent  to  PHAs. 

Dated:  May  6,  1999 

Barbara  L.  Burkhaher, 

Deputy  Director,  Real  Estate  Assessment 
Center. 

BHJJNG  CODE  4210-32-f 
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Appendixl  -  Item  Weights  and  Criticality  Levels 

Area:  Site 


Nominal 


Criticality     Severity 


Inspebtable  Item 


Item  Weight  Observable  Deficiency 


Level       Ml  MA  SE       H&S 


Fencing  and  Retaining  Walls 


12.5%         Damaged  or  Missing  Gates 


NLT 


12.5%  Damaged/Falling/Leaning 


NLT 


12.5% 


Holes 


NLT 


12.5%  Missing  Sections 


NLT 


Grounc  s 


12.5% 


Erosion  Areas 


NLT 


12.5%  Overgrown/Penetrating  Vegetation 


12.5%  Ponding/Site  Drainage 


12.5% 


I  Rutting 


Health  &  Safety 


12.5%  Air  Quality  -  Sewer  Odor  Detected 


NLT 


12.5% 


Electrical  Hazards  -  Exposed 
Wires/Open  Panels 


LT 


1 2.5%  Flammable  Materials  -  Improperly  Stored 


NLT 


12.5%  Garbarge  and  Debris  -  Outdoors 


NLT 


12.5% 


Hazards  -  Other 


NLT 


12.5% 


Hazards  -  Sharp  Edges 


NLT 


12.5%  Hazards  -  Tripping 


NLT 


12.5% 


Infestation  -  Insects 


NLT 


Lightir^ 


12.5% 


Infestation  -  Rats/MiceA/ermin 


NLT 


8.0% 


Broken  Fixtures 


8.0% 


Missing/Broken  Bulbs 


Mailbo»(es/Project  Signs 


1 .0% 


Mailbox  Missing/Damaged 


1 .0% Signs  Missing/Damaged 


Marked  Appeal 


8.0% 


Graffiti 


8.0% 


Litter 


Parkinfl  Lots/Driveways;  Roads 8.0%  Cracks 


8.0% 


Ponding 


I  X  !  X 


8.0% 


Potholes/Loose  Material 


8.0% 


Settlement/Heaving 


Play  A  'eas  and  Equipment 


12.5%  Damaged/Broken  Equipment 


NLT 


12.5%  Deteriorated  Play  Area  Surface 


X    I 


Refus^  Disposal 


12.5%  Broken/Damaged  Enclosure 


12.5%         Inadequate  Outside  Storage  Space 


Stomn 


Drainage 


12.5%         Damaged/Broken/Cracked 


12.5% 


Debris/Obstruction/Sediment 


I  X 


Walkw|ays/Stairs 


12.5%  BrokenyMissing  Harrd  Railing 


NLT 


12.5%  Broken/Missing  Steps 


NLT 


12.5%  Cracks/Settlement/Heaving 


12.5%  Spalling 


Note:  1. 1 


Nominal  item  weight  assumes  that  ail  items  for  the  Site  are  present.  Item  weights  would  be  adjusted  accordingly  when  items  are  not  applicable  (N/A) 


)  The  Health  &  Safety  item  assumes  the  highest  item  weight  for  a  particular  inspection.  Nominally  it  is  equal  to  12.5% 


)  "X"  in  the  seventy  colunfm  indicates  which  severity  levels  are  applicable. 


)  In  the  severity  column,  Ml  is  minor.  MA  major  and  SE  severe.  Only  seveiB  is  applied  to  H&S  defiaenaes. 


)  In  the  H&S  column.  NLT  is  non-life  threatening  H&S  and  LT  (life  threatening)  is  exigent/fire  safety  (calling  for  immediate  attention  or  remedy.) ; 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Building  Exterior 


Nominal 

Criticality 

Severity 

Inspectable  Item    i  Item  Weight  Observable  Deficiency 

Level        Ml    MA    SE 

H&S 

[                         Damaged                                         I 

1         16.0%        !  Framesrrhreshotd/Lintels/Trim                     2 

X 

X        X                         NLT 

I         16.0%         Damaged  Hardware/Locks                 i          3          '    X 

X    i     X 

Damaged  Surface 
16.0%         (Holes/Paint/Rusting)                                   3              x 

X    1     X 

;  Damaged/Missing                              i                                                 ' 
1         16.0%        !  Screen/Storm/Security  Door                         3              XXX                        NLT 

1         16.0%        !  Deteriorated/Missing  Caulking/Seals  i          4          |    X    |    X    |     X    | 

i         16.0%         Missing  Door                                     !          5          1          1    ■     i     X    1 

Fire  Escapes                         16.0%         Blocked  Egress/Ladders                              5                                X                          LT 

16.0%         Visibly  Missing  Components               15                                X                         LT 

Foundations                          16.0%         Cracks/Gaps                                     |          5              XXX 

16.0%          Spalling/Exposed  Retiar                                4              XXX 

Health  and  Safety 

Electrical  Hazards  -  Exposed 
16.0%         Wires/Open  Panels                                      5 

i     X     1                        LT 

1                           Electrical  Hazards  -  Water  Leaks        j 

1         16.0%        1  on/near  Electrical  Equipment              ;          5 

X    1                      LT 

16.0% 

Emergency  Fire  Exits  -                       | 

Emergency/Fire  Exits 

Blocked/Unusable                                        5 

;     X     i                        LT 

Emergency  Fire  Exits  -  Missing  Exit    i 
16.0%         Signs                                                          3 

X                           NLT 

16.0% 

Flammable  Materials  -  Improperly 
Stored 

3 

X 

■   NLT 

16.0% 

Garbage  and  Debris  -  Indoors            [          3         I 

X     i                     NLT                    1 

16.0% 

Garbage  and  Debris  -  Outdoors         1          3 

X 

NLT 

16.0%        [Hazards -Other                                           3                   | 

X 

NLT 

16.0%        1  Hazards  -  Sharp  Edges                                3 

X 

NLT 

1         16.0%        i  Hazards  -  Tripping                                       3          j 

X     1                      NLT 

1        16.0%        {Infestation -Insects                                    3         1 

X     1                      NLT 

1         16.0%        |lnfestation-Rats/MiceA/ermin                      3          1          |         1     X    I                    NLT                   j 

Lighting 

10.0%         Broken  Fixtures                                           4                       XX 

10.0%         Missing/Broken  Bulbs                                 4                      XX 

Roofs                                  16.0%        1  Damaged  Soffits/Fascia                              4         1    X                X                                               | 

1         16.0% 

Damaged  Vents                               1         4         i    X    1             X    I                                           j 

16.0% 

Damaged/Ctogged  Drains                  1          5          1 

X   1    X    1                                           1 

Damaged/Torn  Membrane/Missing     | 
16.0%         Ballast                                             1          s 

X 

X 

Missing/Damaged  Components  from 
16.0%       ,  1  Downspout/Gutter                                       3 

X 

X 

16.0%         Missing/Damaged  Shingles                '          5          '          !    X    1     X    ^ 

16.0%         Ponding                                                      4                   '             x 

Walls                            I         13.0%         Cracks/Gaps                                     j          5              X    '    X    :     X    , 

1 3.0%         Damaged  Chimneys                 '                   4 

X         X                           NLT 

13.0%         Missing/Damaged  Caulking/Mortar               4 

XX 

13.0%        !  Missing  Pieces/Hdes/Spalling            1          4                       XX 

13.0%        'Stained/Peeling/Needs  Paint                        3          '    X    '    X 

Windows 

13.0%         Broken/Missing/Cracked  Panes                    3          | 

X              1     X                           NLT                     1 

13.0%         Damaged  Sills/Frames/Lintels/Trim              5         [ 

1    X 

X 

1         13.0%         Damaged/Missing  Screens 

2          1 

X    1 

j  Missing/Deteriorated 
13.0%        i  Caulking/Glazing  Compound 

1 
5          i     X 

X 

X 

13.0%        i  Peeling/Needs  Paint                                    2              X 

1 

'                                                         '                                       1 
13.0%         Security  Bars  Prevent  Ingress/Egress           5 

X                            LT 

Note:  1 .)  Nominal  item  weight  assumes  that  all  items  for  the  Building  Exterior  are  present    Item  weights  would  be  adjusteo  accordingly  when  items  are  not  apptcabte  (N/A) 

2.)  The  Health  4  Safety  item  assumes  the  highest  item  weight  for  a  particular  inspection    Nominally  it  is  equal  to  1«  0% 

3  )  "X"  in  the  severity  column  indicates  which  seventy  levels  are  applicable 

4  )  In  the  severity  column.  Ml  is  minor,  MA  major  and  SE  severe    Only  severe  is  applied  to  H&S  deficiencies 

5.)  In  the  H&S  column.  NLT  is  non-lite  threatening  H4S  and  LT  (life  threatening)  is  exigenl/fire  safety  (calling  for  immediate  attention  or  remedy  ) 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Building  Systems 


Nominal 


Criticality     Severity 


Inspi  ictable  Item 


Item  Weight  Observable  Deficiency 


Level     !  Ml  MA;  SE 


H&S 


Domektic  Water 


15.5%         'Central  Hot  Water  Supply  Inoperable 


NLT 


15.5% 


Leaking  Central  Water  Supply 


15.5% 


Misaligned  Ventilation  System 


LT 


15.5%         Missing  Pressure  Relief  Valve 


NLT 


15.5% 


Rust/Corrosion  on  Heater  Chimney 


NLT 


15.5% 


Rust/Corrosion-Central  Water 

Components 


15.5%  Water  Supply  Inoperable 


"NTT 


Electr  cal  System 


15.5%  Blocked  Access/Improper  Storage 


NLT 


15.5% 


Burnt  Breakers 


I    X 


NLT 


15.5% 


Evidence  of  Leaks/Corrosion 


NLT 


15.5% 


-rayed  Wiring 


15.5% 


Missing  Breakers 


15.5%  Missing  Covers 


LT 


TT 


Elevators 


5.0% 


Not  Operable 


TKT 


E.merjency  Power 


2.0% 


Auxiliary  Lighting  Inoperable 
Run-Up  Records/Documentation  Not 
Available 


2.0% 


ExhaJstSystem 


15.5%  Roof  Exhaust  Fan  Inoperable 


Fire  Rrotection 


15.5%  Missing  (Sprinkler  Head) 

Missing/Damaged/Expired 
15  5%  Extinguishers 


NLT 


LT 


Healtl  I  &  Safety 


15.5% 


Air  Quality  ■ 
Observed 


Mold  and/or  Mildev^ 


NLT 


15.5% 


Air  Quality  -  Propane/Nat' I 
Gas/Methane  Gas  Detected 


LT 


15.5% 


Air  Quality  -  Sewer  Odor  Detected 


NLT 


15.5% 


Electrical  Hazards  -  Exposed 
Wires/Open  Panels 


LT 


15.5% 


Electrical  Hazards  -  Water  Leaks 
on/near  Electrical  Equipment 


LT 


15.5% 


Elevator  -  Tripping 


NLT 


15.5% 


Flammable  Materials  -  Improperiy 
Stored 


NLT 


15.5% 


i  Garbage  and  Debris  -  Indoors 


NLT 


15.5% 


Gartiage  and  Debris  -  Outdoors 


NLT 


15.5% 


I  Hazards  -  Other 


NLT 


15.5% 


I  Hazards  -  Sharp  Edges 


NLT 


15.5%         I  Hazards  -  Tripping 


NLT 


15.5% 


i  Infestation  -  Insects 


NLT 


15.5% 


Infestation  -  Rats/MiceA/ermin 


NLT 


HVAC 


15.5% 


Boiler/Pump  Leaks 


15.5%  Fuel  Supply  Leaks 


NLT 


15.5% 


jGas  Fired  Unit-Missing/Misaligned 
Chimney 


LT 


SaniU  iry  System 


15.5% 


General  Rust/Corrosion 


15.5% 


Broken/Leaking/Clogged  Pipes  or 
Drains 


Tirr 


NLT 


15.5% 


Missing  Drain/Cleanout/Manhole 
I  Covers 


Note  1 


Nominal  item  weignt  assumes  trial  ail  items  for  the  Building  System  are  present    Item  weigMs  would  be  adjusted  accordingly  wtien  items  are  not  applicable  (N/A) 


)  The  Health  &  Safety  item  assumes  the  highest  I'.em  weight  for  a  particular  inspecton    Nominally  it  is  equal  to  15.5% 


)  'X*  in  the  seventy  column  indicates  which  seventy  levels  are  applicable 


I 


)  In  the  seventy  column.  Ml  is  minor.  MA  major  and  SE  severe    Only  severe  is  applied  to  H&S  deficiencies 


)  In  the  H&S  column.  NLT  is  non-life  threatening  H&S  and  LT  (life  threatening)  Is  exigent/fire  safety  (calling  for  immediate  attention  or  remedy  ) 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 


Nominal                                                        Criticality    Severity 

Inspectable  Item           Item  Weight  Observable  Deficiency                Level       Ml  MA  SE                 H&S 

Ceiling  -  Holes/Missing                      1                     j        i        i 
5.0%          i  Tiles/Panels/Cracks                                      4          i   X  i   X      X 

5.0%         iCeiling- Needs  Paint                         !          1          1   X  i  X  1 

5.0% 

Ceiling  -  Water  Stains/Wate-- 
Damage/Mold/Mildew                        j          2 

X 

X 

X 

5.0% 

Doors  -  Broken/Missing 

Glazing/Glass                                      i          4 

!      1 

X  i        1    X                         NLT 

1                           Doors  -  Damaged                                                   ' 

1          5.0%         1  Frames/Threshold/Lintels/Trim                     3             XXX 

1          5.0%          iDoors- Damaged  Hardware/Locks     i          3          I   X  :   X  ■   X  1 

i  Doors  -  Damaged  Surface 
i          5.0%          l(Holes/Paint/Rusting) 

3             X  i   X  '  X 

Doors  -  Damaged/Missing 
5.0%          Screen/Strom/Security  Door 

4 

1                 ! 

X  i     IX 

NLT 

1          5.0%           Doors- Detenorated/Missing  Seals               5                             X  i 

5.0%          iDoors- Missing  Door                                    4          I   X      X      X  i 

5.0% 

Electrical  -  Blocked  Access  to            < 
Electrical  Panel                                  i          3 

X                         NLT 

t         5.0%         (Electrical -Burnt  Breakers                          4 

X  :                   NLT 

! 

1          5.0% 

Electrical  -  Evidence  of                     ; 
Leaks/Corrosion                                        5 

1 

!   X  1                     NLT 

5.0%         1  Electrical -Frayed  Wiring                             5 

1    X  ' 

1          5.0%         lEIectrical- Missing  Breakers              i          5 

1        '    X  i                       LT 

1          5.0%         1  Electrical  -  Missing  Covers                 !          5 

1        1   X  1                       LT 

1          5.0%          [Floors- Bulqina/Bucklina                     i          4 

1        1   X  1 

1          5.0% 

Floors  -  Floor  Covering  Damage        ;         4         1  X      X      X  |                                          | 

1          5.0% 

Floors  -  Missing  Flooring                    |          4 

X     X     X  1                                         1 

1          5.0% 

Floors  -  Needs  Paint                          |          1 

X  i   X 

5.0% 

Floors  -  Rot/Deteriorated  Subfloor 

4 

1  X 

X 

5.0% 

Floors  -  Water  Stains/Water 
Damage/Mold/Mildew^ 

2 

X 

X 

5.0% 

Lighting  -  Missing/Inoperable  Fixture            4 

X 

X 

X 

5.0% 

Outlets/Switches/Cover  Plates  - 
Missing/Broken                                           3 

X 

X 

NLT 

0.0% 

Smoke  Defector  -  Missing/Inoperable           5 

X 

LT 

5.0% 

Stairs  -  Broken/Missing  Hand  Railing 

3 

X 

NLT 

Stairs-  Broken/Damaged/Missing 
5.0%          Steps 

3 

X 

NLT 

5.0%         i  Walls  -  Bulging/Buckling 

4 

i   X 

5.0%         1  Walls  -  Damaged 

3          1   X  !   X  1   X 

5.0% 

Walls  -  Damaged/Deteriorated  Trim 

1 

X   1    X   1   X  1 

5.0%          Walls  -  Needs  Paint 

1 

X  1   X   1        1 

5.0% 

Walls  -  Water  Stains/Water 
Damage/Mold/Mildew 

2 

X 

X 

X 

5.0% 

Windows  -  Cracked/Broken/Missing 
Panes 

3 

X 

X 

NLT 

5.0% 

Windows  -  Damaged  Window  Sill 

4 

X  i   X 

5.0% 

Windows  -  Deteriorated/Missing 
Caulking/Seals 

5 

X      X 

X 

5.0% 

Windows  -  InoperaWe/Not  Lockable 

3 

X  1 

X                       NLT                    1 

5.0% 

Windows  -  Peeling/Needs  Paint         i          1 

X 

5.0% 

Windows  -  Security  Bars  Prevent 

Egress                                                     5 

X 

LT 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 

Nominal                                                     Criticality    Severity 

lnsp( 

actable  Item          Item  Weight  Observable  Deficiency                Level      Ml  MA  SE 

H&S 

Closel 

rUtility/Mechanical                5.0%          ,  Ceiling  -  Bulging/Buckling                              4          ,1           X  i 

1  Ceiling  -  Holes/Missing                       <                     i        | 
5.0%          i  Tiles/Panels/Cracks                            ■           4          'XX 

1 

1 

X 

5.0%          Ceiling  -  Needs  Paint                         \          1 

X      X 

1 

Ceiling  -  Water  Stains/Water 
i          5.0%         iDamage/Mold/Mildew                        i          2 

X      X 

X 

1                            Doors  -  Broken/Missing 

'          5.0%         1  Glazing/Glass                                    I          4 

X 

X 

NLT 

Doors  -  Damaged 
5.0%          •Frames/Threshold/Lintels/Trim            i           2 

XXX 

NLT 

i          5.0%         iDoors- Damaged  Hardware/Locks     i          3          I   X  '  X      X  | 

j                          IDoors- Damaged  Surface                  ;                            |               i 
'          5.0%         '(Holes/Paint/Rusting)                         '          3             X      X      X  ' 

Doors  -  Damaged/Missing                  i                            | 
5.0%           Screen/Strom/Security  Door                         3             X  i 

X 

NLT 

5.0%           Doors  -  Deteriorated/Missing  Seals               4                  i           X 

5.0%           Doors -Missing  Door                                    5          1   X  i   X 

X 

NLT 

Electrical  -  Blocked  Access  to 
5.0%         1  Electrical  Panel                                           3 

X 

NLT 

5.0%           Electrical  -  Burnt  Breakers                  |          4          |        i 

X 

NLT 

[Electrical -Evidence  of                      ;                     |        1 
5.0%           Leaks/Corrosion                                            5          | 

X 

NLT 

5.0%         !  Eiectncal  -  Frayed  Wiring                   15          1 

X 

1          5.0%         :  Electrical  -  Missing  Breakers              |          5          I       I 

X 

LT 

1          5.0%          1  Electrical  -  Missing  Covers                  I          5          1        l 

X 

LT 

i          5.0%          IFloors- Bulging/Buckling 

4           1         1         1    X 

1          5.0% 

Floors  -  Floor  Covering  Damage 

4 

X     X  i  X  ; 

5.0% 

Floors  -  Missing  Flooring 

4 

X  1   X 

X  1 

5.0% 

Floors  -  Needs  Paint 

1 

X  1   X 

1 

5.0% 

Floors  -  Rot/Deteriorated  Subftoor 

4 

X 

X 

5.0% 

Floors  -  Water  Stains/Water 
Damage/Mold/Mildew 

2 

X 

X 

1 
5.0%         '  Lighting  -  Missing/Inoperable  Fixture 

4 

X 

X 

X 

Outlets/Switches/Cover  Plates  - 
5.0%         1  Missing/Broken 

3 

X 

X 

NLT 

0.0% 

Smoke  Detector  -  Missing/Inoperable 

5 

X 

LT 

1 

5.0% 

Stairs  -  Broken/Missing  Hand  Railing 

3 

X 

NLT 

'           5.0% 

Stairs-  Broken/Damaged/Missing 
Steps 

3 

X 

NLT 

i          5.0%         ;  Walls  -  Bulging/Buckling 

4 

1 

X  1 

'         5.0%         1  Walls  -  Damaged 

3 

X  1   X 

X  1 

5.0% 

Walls  -  Damaged/Deteriorated  Trim 

1              XIX 

X 

5.0% 

Walls  -  Needs  Paint 

1           i   X  1   X 

1  Walls  -  Water  Stains/Water 
5.0%         jDamage/Mold/Mildew 

2 

X 

X 

X 

1  Windows  -  Cracked/Broken/Missing 
5.0%         1  Panes 

3 

X 

X 

NLT 

5.0%          Windows  -  Damaged  Window  Sill 

4 

X  1   X 

|Windows  -  Deteriorated/Missing 
5.0%          Caulking/Seals 

5 

X      X 

X 

5.0%         [Windows  -  Inoperable/Not  Lockable   |          3 

X  1 

X 

NLT 

5.0%          1  Windows  -  Peeling/Needs  Paint 

1           1   X  1 

5.0% 

Windows  -  Security  Bars  Prevent 
Egress 

5 

X 

LT 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 


Nominal 

Criticality 
Level 

Severity 
Ml  MA  SE 

H&S 

Inspectable  Item 

Item  Weight  Observable  Deficiency 

Community  Room 

10.0%         .Ceiling  -  Bulging/Buckling 

4 

i           4 

X 

i              t 
X      X      X 

1  Ceiling  -  Holes/Missing 
10.0%         Tiles/Panels/Cracks 

i 

10.0%        ICeiling- Needs  Paint 

1 

1   X  ,   X  1 

1 

10.0% 

Ceiling  -  Water  Stains/Water 
Damage/Mold/Mildew 

2 

X  1  X  i  X 

10.0% 

Doors  -  Broken/Missing 
Glazing/Glass 

1 

4 

1 

1   X 

X 

NLT 

1 

10.0% 

Doors  -  Damaged 
Frames/Threshokj/Lintels/Trim 

2 

1          : 
X  1   X  i  X 

NLT 

1 0.0%        i  Doors  -  Damaged  Hardware/Locks 

i           3 

1           3 

!  X  i  X 

x!  X 

1   X 

1 

] 

i         10.0% 

Doors  -  Damaged  Surface 
(Holes/Paint/Rusting) 

i   X 

1  Doors  -  Damaged/Missing 
5.0%           Screen/Strom/Security  Door 

1           3 

X  1            X 

1                      NLT 

10.0%        !  Doors  -  Deteriorated/Missing  Seals 

4 

X 

10.0%         1  Doors  -  Missing  Door 

5 

,   X  1   X      X 

NLT 

10.0% 

Electrical  -  Blocked  Access  to 
Electrical  Panel 

3 

X 

NLT 

1 0.0%        1  Electrical  -  Burnt  Breakers 

1           4 

X 

NLT 

Electrical  -  Evidence  of 
10.0%         1  Leaks/Corrosion 

5 

1 

1           X 

NLT 

1 0.0%        1  Electrical  -  Frayed  Wiring 

i           5 

i        1   X 

10.0%        iElectrical- Missing  Breakers 

5 

1        1  X 

LT 

1 0.0%         Electrical  -  Missing  Covers 

I     •      5 

1        1    X 

LT 

10.0%          Floors  -  Bulging/Buckling 

1           4 

1         •    X 

10.0% 

Floors  -  Floor  Covenng  Damage 

4 

X  1    X      X 

10.0%         1  Floors  -  Missing  Flooring 

4 

X   1    X 

X   1 

10.0% 

Floors  -  Needs  Paint 

1 

X   1    X 

1 

1         10.0% 

Floors  -  Rot/Deteriorated  Subfloor 

4 

1   X  1  X 



10.0% 

Floors  -  Water  StainsA/Vater 
Damage/Mold/Miidevir 

2 

X 

X 

HVAC  -  Gas  Fired  Unit  - 
10.0%         Missing/Misaligned  Chimney 

5 

X 

LT 

10.0%         HVAC  -  Inoperable 

5 

i        i   X 

■    1 

10.0%          HVAC  -  NoisyA/ibrating/Leaking 

4 

1   X  1 

HVAC  -  Convection/Radiant  Heat 
10.0%         System  Covers  Missing/Damaged 

2 

X      X 

10.0% 

HVAC  -  Rusted/Corroded 

2 

X  1 

10.0% 

Lighting  -  Missing/inoperable  Fixture 

4 

X 

X      X 

10.0% 

Outlets/Switches/Cover  Plates  - 
Missing/Broken 

3 

X 

X 

NLT 

0.0% 

Smoke  Detector  -  Missing/Inoperable 

5 

i   X 

LT 

10.0% 

Stairs  -  Broken/Missing  Hand  Railing 

3 

!   X 

NLT 

10.0% 

Stairs-  Broken/Damaged/Missing 
Steps 

3 

X 

NLT 

10.0% 

Walls  -  Bulging/Buckling 

4 

1   X 

10.0% 

Walls  -  Damaged 

3 

X  1   X  1   X  1                                               1 

10.0% 

Wails  -  Damaged/Detenorated  Trim 

1 

X   1    X 

^  1 

10.0% 

Walls  -  Needs  Paint 

1 

X   1    X 

;     10.0% 

Walls  -  Water  Stains/Water 
Damage/Mold/Mildew 

2 

X      X   i    X 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 

Nominal                                                          Criticality 

Severity 

lnsp«ctable  Item 

Item  Weight  Observable  Deficiency                 Level 

Ml  MA  SE 

H&S 

Windows  -  Cracked/Broken/Missing 
10.0%         Panes                                                         3 

X            x 

NLT 

10.0%         iWindows  -  Damaged  Window  Sill                  4 

X       X  1 

Windows  -  Deteriorated/Missing          ; 
10.0%         Caulking/Seals                                  !          5 

1 

X   i    X      X 

10.0%          Windows  -  Inoperable/Not  Lockable    i          3 

X   1        IX 

NLT 

10.0%        IWindows -Peeling/Needs  Paint          i          1 

X  [        1 

DaTc 

Windows  -  Security  Bars  Prevent 
10.0%          Egress                                                           5 

1 

X 

LT 

3re 

10.0%          Ceiling  -  Bulging/Buckling                              4 

X 

i                           Ceiling  -  Holes/Missing 
10.0%         Tiles/Panels/Cracks 

4 

1 

XXX 

10.0%          Ceiling  -  Needs  Paint                          1           1 

X      X 

Ceiling  -  Water  Stains/Water 
10.0%        I  Damage/Mold/Mildew 

2 

X 

X 

X  1 

10.0% 

Doors  -  Broken/Missing 

Glazing/Glass                                             4 

X              X 

NLT 

j  Doors  -  Damaged 
10.0%          Frames/Threshold/Lintels/Trim            i           2 

1     1 

X   i    X   1    X 

NLT 

10.0%        IDoors- Damaged  Hardware/Locks     i          3 

X  1   X  i   X 

1                          1  Doors  -  Damaged  Surface 

i         10.0%        i  (Holes/Paint/Rusting)                                   3 

X 

X 

X 

Doors  -  Damaged/Missing                   | 
10.0%         Screen/Strom/Security  Door                        3 

X              X 

NLT 

10.0%         Doors  -  Deteriorated/Missing  Seals              4 

1        [   X 

10.0%          Doors  -  Missing  Door                                    5 

X      X   [    X 

Electrical  -  Blocked  Access  to 
10.0%         Electrical  Panel 

3       ! 

X 

NLT 

;         10.0%          Electrical  -  Burnt  Breakers 

4 

i       :  X 

NLT 

10.0% 

Electrical  -  Evidence  of 
Leaks/Corrosion 

5 

X 

NLT 

10.0%        I  Electrical  -  Frayed  Wiring 

5 

X  1 

1         10.0%         Electrical  -  Missing  Breakers              1          5 

i 

X 

LT 

1         10.0%         [Electrical  -  Missing  Covers                  |          5 

1 

X 

LT 

10.0%         [Floors- Bulging/Buckling                               4          |        1 

X   1 

1 0.0%          Floors  -  Floor  Covenng  Damage                   4 

X  1   X 

X  1 

10.0%          Floors -Missing  Flooring                               4 

X  1   X      X 

10.0%         Floors -Needs  Paint                                    1 

X  1   X 

10.0%        [Floors- Rot/Deteriorated  Subfloor      i          4 

1    X      X 

10.0% 

Floors  -  Water  StainsA/Vater 
Damage/Mold/Mildew 

2 

X 

X  i 

iHVAC -Gas  Fired  Unit - 
10.0%         Missing/Misaligned  Chimney 

5 

X 

LT 

10.0%          HV AC  -  Inoperable 

5 

1 

X   1 

i         10.0%         iHVAC-NoisyA/ibrating/Leaking                    4 

X 

i 

HVAC  -  Convection/Radiant  Heat 
10.0%         System  Covers  Missing/Damaged      1          2 

X 

X 

10.0%         HVAC  -  Rusted/Corroded                            2 

X 

1 

10.0% 

Lighting  -  Missing/Inoperable  Fixture 

4 

X 

X 

X 

Outlets/Switches/Cover  Plates  - 
10.0%         [Missing/Broken 

3 

X 

X 

NLT 

0  0%          Smoke  Detector  -  Missing/Inoperable           5 

!       [  X 

LT 

10.0%         [Stairs  -  Broken/Missing  Hand  Railing            3 

i            X 

NLT 

Stairs-  Broken/Damaged/Missing        i 
i         10.0%         Steps                                                          3 

'                   X 

NLT 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 


Nominal 

Criticality 

Severity 

Inspectable  Item           Item  Weight  Observable  Deficiency 

Level       Ml  MA  SE 

H&S 

1         10.0%         iWalls- Bulging/Buckling                      j          4          j        { 

X   I 

I         10.0%         i  Walls  -  Damaged                               i          3          1   X  ,   X 

X 

1         10.0% 

Walls  -  Damaged/Deteriorated  Trim              1          \   x 

X 

X  1 

10.0% 

Walls  -  Needs  Paint                           |          1          |  x 

X 

1 

10.0% 

Walls  -  Water  Stains/Water 
Damage/Mold/Mildew                        |          2 

X 

X 

1 
X 

10.0% 

Windows  -  Cracked/Broken/Missing 

Panes                                                      3 

X 

X  i                     NLT 

1         10.0%        jWindows- Damaged  Window  Sill       I          4             XIX 

1 

Windows  -  Deteriorated/Missing                              1 
10.0%         Caulking/Seais                                            5          1  X      X 

1 
X   i 

1         10.0%        1  Windows  -  Inooerable/Not  Lockable    1          3             X  i        1   X  :                    N|  t                   j 

10.0% 

Windows  -  Peeling/Needs  Paint          1          1             X  t        !        ;                                            | 

10.0% 

Windows  -  Security  Bars  Prevent                            , 
Egress                                                        5          ' 

X                          LT 

Halls/Comdors/Stairs                     10.0%         i  Ceiling  -  Bulging/Buckling                               4                               X 

Ceiling  -  Holes/Missing 
10.0%         Tiles/Panels/Cracks 

■ j 

4          ;   X 

X 

] 

X  ; 

1         10.0%        ICeiling- Needs  Paint                        1          1          :  X  !  X  1                                           '      | 

1 

1                               ill:                                                                  1 

10.0% 

Ceiling  -  Water  Stains/Water 
Damage/Mold/Mildew 

2             XXX 

10.0% 

Doors  -  Broken/Missing 

Glazing/Glass                                             4             X 

X 

NLT 

10.0% 

Doors  -  Damagea 
Frames/Thres  hold/Lintets/Trim 

2 

X 

X 

X 

NLT 

10.0% 

Doors  -  Damaged  Hardware/Locks     |          3          i  X  i  X 

Xi                                          1 

10.0% 

Doors  -  Damaged  Surface 
(Holes/Palnt/Rusting) 

3 

X 

X 

X 

10.0% 

Doors  -  Damaged/Missing 
Screen/Strom/Security  Door 

3 

X 

X 

NLT 

10.0% 

Doors  -  Deteriorated/Missing  Seals 

4 

X  1 

10.0% 

Doors  -  Missing  Door 

5          1   X 

X 

X  1 

10.0% 

Electncal  -  Blocked  Access  to 
Electrical  Panel 

3 

X 

NLT 

1         10.0% 

Electrical  -  Bumt  Breakers 

4           1 

X 

NLT 

10.0% 

Electrical  -  Evidence  of 
Leaks/Corrosion 

5 

X 

NLT 

10.0% 

Electrical  -  Frayed  Wiring 

5          1 

X  1 

10.0% 

Electrical  -  Missing  Breakers 

5          1 

X                         LT 

10.0% 

Electncal  -  Missing  Covers                  |          5          | 

X 

LT 

10.0% 

Floors  -  Bulging/Buckling                    |          4 

X 

10.0% 

Floors  -  Floor  Covering  Damage                  4          1  X 

X 

X 

10.0% 

Floors  -  Missing  Flooring                               4          1   X 

X 

X  ! 

10.0% 

Floors  -  Needs  Paint 

1          1  X 

X 

1 

10.0% 

Floors  -  Rot/Deteriorated  Subfloor                4          ! 

X 

X   1 

10.0% 

Floors  -  Water  Stains/Water 
Dannage/Mokl/Mildew 

1 
2                     XX 

10.0% 

Graffiti 

4          1  X      X 

X 

10.0% 

HVAC  -  Gas  Fired  Unit  - 
Missing/Misaligned  Chimney 

1 
5 

X 

LT 

10.0%         HVAC  -  Inoperable                            i          5 

X  1 

10.0%          HVAC  -  NoisyA/lbrating/Leaking         |          4 

X 

! 
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Appendix  1  -  Item  Weights  and  Criticaiity  Levels 
Area:  Common  Area 


Nominal 


Criticaiity    Severity 


Inspftctable  Item 


Item  Weight  Observable  Deficiency 


Level       MIMASE 


H&S 


10.0% 


HVAC  -  ConvectiofVRadiant  Heat 
System  Covers  Misstng/Damaged 


10.0% 


HVAC  -  Rusted/Corroded 


10.0% 


Lighting  -  Missing/Inoperable  Fixture 


10.0% 


Mailbox  Missing/Damaged 


Outlets/Switches/Cover  Plates  - 
10.0%        iMissing/Brol<en 


NLT 


0.0% 


Smoke  Detector  -  Missing/Inoperable: 


LT 


10.0%        i  Stairs  -  Broken/Missing  Hand  Railing 


NLT 


10.0% 


[Stairs-  Broken/Damaged/Missing 
I  Steps 


NLT 


10.0%        !  Walls  -  Bulging/Buckling 


10.0%        I  Walls  -  Damaged 


10.0%         Walls  -  Damaged/Deteriorated  Trim 


X  I   X  i   X 


10.0% 


Walls  -  Needs  Paint 


X  '   X 


i  Walls  -  Water  StainsA/Vater 
10.0%        !  Damage/Mold/Mildew 


10.0% 


[Windows  -  Cracked/Broken/Missing 
Panes 


NLT 


10.0% 


[Windows  -  Damaged  Window  Sill 


X  I   X 


10.0% 


WirxJows  -  Deteriorated/Missing 
!  Caulking/Seals 


10.0% 


[Windows  -  Inoperable/Not  Lockable 


X 


NLT 


10.0%        :  Windows  -  Peeling/Needs  Paint 

j  Windows  -  Security  Bars  Prevent 
10.0%        I  Egress 


!   X 


LT 


Healt^  &  Safety 


10.0% 


Air  Quality  -  Moid  and/or  Mildew 
I  Observed 


NLT 


10.0% 


[Air  Quality  -  Propane/Nat'l 
Gas/Methane  Gas  Detected 


LT 


10.0% 


Air  Quality  -  Sewer  Odor  Detected 


NLT 


10.0% 


!  Electrical  Hazards  -  Exposed 
Wires/Open  Panels 


LT 


10.0% 


I  Eiectncal  Hazards  -  Water  Leaks 
on/near  Electrical  Equipment 


LT 


10.0% 


Flammable  Materials 
Stored 


Improperiy 


NLT 


10.0%        [Garbage  and  Debris  -  Indoors" 


NLT 


10.0% 


i  Garbage  and  Debris  -  Outdoors 


NLT 


10.0% 


Hazards  -  Other 


NLT 


10.0% 


Hazards  -  Sharp  Edges 


NLT 


10.0% 


Hazards  -  Tripping 


NLT 


10.0% 


I  Infestation  -  Insects 


NLT 


10.0% 


'  Infestation  -  Rats/MiceA/ermin 


Kitchen 


10.0%  Cabinets  -  Missing/Damaged 


NLT 


10.0% 


Call  for  Aid  -  Inoperable 


NLT 


10.0% 


Ceiling  -  Bulging/Buckling 


10.0% 


Ceiling  -  Holes/Missing 
Tiles/Panels/Cracks 


10.0% 


Ceiling  -  Needs  Paint 


10.0% 


Ceiling  -  Water  Stains/Water 
Damage/Mold/Mildew 


10.0% 


Countertops  -  Missing/Damaged 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 

!     Nominal 

Criticality    Severity 
Level       Ml  MA  SE 

Inspectable  Item 

'  Item  Weight  Observable  Deficiency 

H&S 

1                           Dishwasher/Garbage  Disposal - 
i         10.0%        i  Inoperable 

2          !        i   X  1        1 

10.0% 

Doors  -  Broken/Missing 
Glazing/Glass 

4 

X 

X 

NLT 

10.0% 

Doors  -  Damaged 
Frames/Threshold/Lintels/Tnm 

2 

1 
X   1    X 

X 

NLT 

1         10.0%         Doors  -  Damaged  Hardware/Locks              3             XXX 

10.0% 

Doors  -  Damaged  Surface 
(Holes/Paint/Rusting) 

1        '        i 
3         !  X  1  X  1  X 

! 

i         10,0% 

Doors  -  Damaged/Missing 
Screen/Strom/Secunty  Door 

3             X 

X 

NLT 

1         10.0% 

Doors  -  Deteriorated/Missing  Seals    i          4          1               1   X  i 

1         10.0%         iDoors- Missing  Door                          j          5          :   X  1   X  i   X  : 

10.0% 

Electrical  -  Blocked  Access  to 
Electrical  Panel 

3 

X 

NLT 

1         10.0%        lEIectrical- Burnt  Breakers 

4           1         '         i    X 

NLT 

1 

1         10.0% 

Electrical  -  Evidence  of 

Leaks/Corrosion                                i          5 

X 

NLT 

!         10.0%        jElectrical- Frayed  Wiring                   |          5          1        1        1  X  1 

1         10.0%         lEIectrical -Missing  Breakers               |          5          j        1        ,   X 

LT 

[         10.0%        lEIectrical -Missing  Covers                 |          5          1        I        ^  X 

LT 

!       10.0% 

Exhaust  Sys. -Excessive 
Grease/Inoperable 

!                        1 

2           1    X           1   X 

NLT 

1         10.0% 

Fkxjrs  -  Bulging/Buckling                   i          4          I        !        !  X  i 

1         10.0%         ;  Floors  -  Floor  Covenng  Damage         i          4          |   X  i   X  !   X 

10.0%         1  Floors  -  Missing  Flooring                     j          4          ,   X      X      X  1 

10.0%        j  Floors  -  Needs  Paint                                    l          i   X  i   X  ; 

10.0% 

Fkxirs  -  Rot/Deteriorated  Subfloor                4 

1    X   1   X   1 

10.0% 

Fkx)rs  -  Water  Stains/Water 
Damage/Mold/Mildew 

2 

X 

X 

10.0%        |GFI- Inoperable 

5 

,        1    X 

NLT 

10.0% 

HVAC  -  Gas  Fired  Unit  - 
Missing/Misaligned  Chimney 

5 

X 

LT 

1         10.0%         HVAC- Inoperable 

5          I 

1  X  ! 

1         10.0% 

HVAC  -  Noisy/Vibrating/Leaking 

4 

X  1        I. 

10.0% 

HVAC  -  Convection/Radiant  Heat 
System  Covers  Missing/Damaged 

2 

X 

X 

10.0% 

HVAC  -  Rusted/Con-oded                            2 

!  X 

10.0% 

Lighting  -  Missing/Inoperable  Fixture 

4 

X 

X 

X 

10.0% 

Outlets/Switches/Cover  Plates  - 
Missing/Broken 

3 

X 

X 

NLT 

10.0% 

Plumbing  -  Clogged  Drains                          4 

X           1   X 

NLT 

10.0% 

Plumbing  -  Leaking  Faucet/Pipes       i          3 

X 

1   X 

NLT 

10.0% 

Range/Stove  - 
Missing/Damaged/lnoperable 

3 

X 

X 

10.0% 

Range  Hood  /Exhaust  Fans  - 
Excessive  Grease/Inoperable 

2 

X 

1 
X  1 

10.0% 

Refngerator  - 
Missing/Damaged/lnoperable 

3 

X 

X   i 

10.0%         Sink  -  Damaged/Missing 

5 

X 

X 

NLT 

0.0% 

_            1 
Smoke  Detector  -  Missing/Inoperable 

5 

X 

LT 

10.0% 

Stairs  -  Broken/Missing  Hand  Railing 

3 

X 

NLT 

10.0% 

Stairs-  Broken/Damaged/Missing 
Steps 

3 

X 

NLT 

• 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area  . 


Nominal                                                        Criticality    Severitv 

Insj^ctable  Item           Item  Weight  Observable  Deficiency                Level      Ml  MA  SE                 H&S 

10.0%        IWalls- Bulging/Buckling                     ,          4          i                  x 

1         10.0%        IWalls  -  Damaged                               1          3          [   x  ;   x  |   x  , 

10.0% 

jWalls- Damaged/Deteriorated  Trim    1          1 

X  1   X  1   X  1                                               1 

10.0% 

iWalls- Needs  Paint                           1          1 

X 

X 

1    1                — 1 

I  Walls  -  Water  stains/Water 
10.0%         Damage/Mold/Mildew                                  2 

X 

X 

X 

Windows  -  Cracked/Broken/Missing    1 
10.0%         Panes                                               i          3 

X 

i  X  1                     NLT 

10.0%          Windows  -  Damaged  Window  Sill        l          4          |   X 

X  • 

Windows  -  Deteriorated/Missing 
10.0%          Caulking/Seals                                    !          5 

X 

X   j   X  i 

10.0%          Windows  -  Inoperable/Not  Lockable              3          |   X  1        ^   X  1                     NLT 

10.0%          Windows -Peeling/Needs  Paint                    1           1   X  I        1        1 

Windows  -  Secunty  Bars  Prevent 
10.0%          Egress 

5 

ix 

LT 

Launc 

Ceiling  -  Holes/Missing 
^         10.0%        1  Tiles/Panels/Cracks                                    4 

1    I    1 

X  1   X      X  1 

10.0%        iCeiling- Needs  Paint                         j          1          1  X  1  X          ,                                  1 

Ceiling  -  Water  Stains/Water 
10.0%         Damage/Mold/Mildew                                  2 

X 

X 

X 

10.0% 

Doors  -  Broken/Missing 
Glazing/Glass 

4 

X 

X 

NLT 

Doors  -  Damaged 
10.0%        1  Frames/Threshold/Lintelsrrrim 

2 

X 

X 

X 

NLT 

10.0%         Doors  -  Damaged  Hardware/Locks 

3 

X 

X 

X 

Doors  -  Damaged  Surface 
10.0%         (Holes/Paint/Rusting) 

3 

X 

X 

X 

1 

'         10.0% 

Doors  -  Dannaged/Missing 
Screen/Strom/Security  Door 

3 

X 

X 

NLT 

10.0% 

Doors  -  Deteriorated/Missing  Seals 

4 

X 

10.0% 

Doors  -  Missing  Door 

5 

X      X 

X 

10.0% 

Dryer  Vent 
Missing/Damaged/lnoperable 

3 

X 

10.0% 

Electrical  -  Blocked  Access  to 
Electrical  Panel 

3 

X 

NLT 

10.0% 

Electrical  -  Bumt  Breakers 

4 

X 

NLT 

I         10.0% 

Electrical  -  Evidence  of 
Leaks/Corrosion 

5 

X 

NLT 

10.0% 

Electrical  -  Frayed  Wiring 

5 

X  1 

10.0% 

Electrical  -  Missing  Breakers 

5 

1   X 

LT 

10.0% 

Electrical  -  Missing  Covers 

5 

1   X 

LT 

10.0%        jFloors- Bulging/Buckling 

4                   1         1    X 

1         10.0%         i  Floors  -  Floor  Covering  Damage 

4               XXIX 

10.0%          Floors  -  Missing  Flooring 

4               X 

X 

X 

10.0%        !  Floors  -  Needs  Paint 

1            !    X 

X 

10.0%          Floors  -  Rot/Deteriorated  Subfloor 

4 

X 

X 

1 

i         10.0% 

Floors  -  Water  StainsA/Vater 
Damage/Mold/Mildew 

2 

X 

X 

10.0% 

GFI  -  Inoperable 

5                   1 

X 

NLT 

HVAC  -  Gas  Fired  Unit  - 
10.0%         Missing/Misaligned  Chimney 

5 

X 

LT 

10.0%         HVAC  -  Inoperable                                      5          \        \        '•   X  i                                            1 

10.0%          HVAC  -  NoisyA/ibrating/Leakinq         1          4          '        1   X  i        1                                         1 

1 

• 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 


Nominal 

Criticality 
Level 

Severity 

Inspectable  Item          Item  Weight  Observable  Deficiency 

Ml  MA  SE                  H&S 

10.0% 

HVAC  -  Convection/Radiant  Heat 

System  Covers  Missing/Damaged                2          '           X 

X 

10.0%         ;HVAC- Rusted/Corroded 

2                     XI 

10.0% 

Lighting  -  Missing/Inoperable  Fixture 

1 
4              X   1   X      X   ' 

1                           Outlets/Switches/Cover  Plates - 

10.0%          Missing/Broken                                             3 

X 

X  !                      NLT 

1                                                            1                      ' 
0.0%          iSmoke  Detector- Missing/Inoperable           5                  i           X                         LT 

i         10.0%         istairs- Broken/Missing  Hand  Railing            3                  1        i   X  ,                     NLT 

1                            Stairs-  Broken/Damaged/Mlssing 

1         10.0%        iSteps                                                !          3 

X 

NLT 

!         10.0%          Walls  -  Bulging/Buckling                               4                          i   X 

1         10.0%         Walls  -  Damaged                               |          3          i  X  I   X  1  X  i 

!         10.0%        'Walls -Damaged/Deteriorated  Trim    '          1             XXX 

i         10.0%        IWalls- Needs  Paint                           i          i             X  ,   X 

10.0% 

Walls  -  Water  Stains/Water 
Damage/Mold/Mildew 

2             X  i   X  i   X 

Windows  -  Cracked/Broken/Missing                        III 
10.0%         iPanes                                                           3             X  1        1   X  1                     NLT 

1         10.0%        iWindows- Damaged  Window  Sill       '          4             X  ;  X          :                                            | 

IWindows  -  Deteriorated/Missing         i 
10.0%         iCaulking/Seals                                    '          5             X      X  1   X  1 

i         10.0%         iWindows- Inoperable/Not  Lockable    t          3             X  i        i  X  1                     NLT                    | 

1         10.0% 

Windows  -  Peeling/Needs  Paint         i          1             X  '        i        i                                            | 

10.0% 

Windows  -  Security  Bars  Prevent 
Egress 

5 

X 

LT 

Lobby                                             5.0%          i Ceiling  -  Bulging/Buckling                             4                             X                                                 | 

5.0% 

Ceiling  -  Holes/Missing 
Tiles/Panels/Cracks 

4 

X 

X 

X 

5.0% 

Ceiling  -  Needs  Paint 

1           1   X  i   X  ! 

5.0% 

Ceiling  -  Water  Stains/Water 
Damage/Mold/Mildew 

2 

X 

X 

X 

5.0% 

Doors  -  Broken/Missing 
Glazing/Glass 

4 

X 

X 

NLT 

5.0% 

Doors  -  Dannaged 
Frames/Threshold/Lintels/Trim                    2 

X 

X 

X 

NLT 

5.0% 

Doors  -  Damaged  Hardware/Locks     i          3          1  X  |  X 

X                                         1 

5.0% 

Doors  -  Damaged  Surface 
(Holes/Paint/Rusting)                                  3 

X 

X 

X 

5.0% 

Doors  -  Damaged/Missing 

Screen/Strom/Security  Door                        3            X 

X 

NLT 

5.0% 

Doors  -  Deteriorated/Missing  Seals              4          j 

1   X 

5.0% 

Doors  -  Missing  Door 

5        1  X  :  X     X                                       1 

5.0% 

Electrical  -  Blocked  Access  to 
Electrical  Panel 

3 

X 

NLT 

5.0% 

Electrical  -  Burnt  Breakers 

4                              X                         NLT                     1 

5.0% 

Electrical  -  Evidence  of 
Leaks/Corrosion 

5 

X 

NLT 

5.0% 

Electrical  -  Frayed  Wiring 

5          1        1        1  X  1                                              1 

5.0% 

Electrical  -  Missing  Breakers              \          5          j        |       |  X  |                     LT 

5.0% 

Electncal  -  Missing  Covers                          5          i        i               1                     LT 

i          5.0% 

Fkx)rs  -  Bulging/Buckling                             4          '        |        i  X  1 

1          5.0%          iFloors- Floor  Covering  Damage                   4          ,   X  |   X      X 

i          5.0%          IFloors- Missing  Flooring                               4          1   X  1   X  i   X 

1          5.0%         IFloors- Needs  Paint                                    1             X  '   X  1        i                                            | 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 


1     Nominal                                                        Criticality    Severity 

tnsplectable  Item           Item  Weight  Observable  Deficiency                 Level       Ml  MA  SE                  H&S 

5.0%           Flcx)rs  -  Rot/Detenorated  Subfloor                4          ,           X  ,   X                                                  | 

Floors  -  Water  StainsAA/ater 
1          5.0%         iDamage/Mold/Mildew                                  2 

i    X 

1 

X 

1                            HVAC  -  Gas  Fired  Unit  - 

5.0%           Missing/Misaligned  Chimney                         5 

X                          LT 

5.0%          HVAC  -  Inoperable                             1          5          i                  X 

5.0%          iHVAC-NoisyA/ibrating/Leaking         i          4          i           X  i 

HVAC  -  Convection/Radiant  Heat 
5.0%          System  Covers  Missing/Damaged 

2 

X 

x! 

1          5.0%           HVAC  -  Rusted/Corroded                    I          2          1           X           :                                               | 

5.0% 

Ligtiting  -  Missing/Inoperable  Fixture 

4 

1 

X  i   X       X 

1                          1  Outlets/Switches/Cover  Plates-         i 

\          5.0%           Missing/Broken                                              3             X           i   X                        NLT 

1          0.0%          Smoke  Detector  -  Missing/Inoperable           5 

X                         LT 

'                                                                                   1                     '               ' 

5.0%           Stairs  -  Broken/Missing  Hand  Railing            3                             X                        NLT 

Stairs-  Broken/Damaged/Missing       \ 
5.0%           Steps                                                  ;          3          ! 

X  '                      NLT 

5.0%          Walls -Bulging/Buckling                     I          4          1        '        1   X 

5.0%           Walls  -  Damaged                                i          3          '   X      X      X  i 

i          5.0%           Walls  -  Damaged/Deteriorated  Tnm    i           1           •   X      X  1   X 

5.0%         i  Walls  -  Needs  Paint                           I          1          |  X  i  X 

1                                                 1 

1 

'          5.0% 

Walls  -  Water  Stains/Water 

Damage/Mold/Mildew                          i          2             XX 

X 

1                          1  Windows  -  Cracked/Broken/Missing                               i 
5.0%          Panes                                                         3             X 

X                         NLT 

5.0%         IWindows- Damaged  Window  Sill       \          4 

X      X 

1 

5.0% 

Windows  -  Deteriorated/Missing 
Caulking/Seals                                            5 

X      X 

X 

5.0% 

Windows  -  Inoperable/Not  Lockable 

3 

X  1 

X  i                      NLT 

5.0%           Windows  -  Peeling/Needs  Paint 

1 

X  1 

1 

50% 

Windows  -  becunty  bars  Prevent 

Egress                                              '          5 

1 

X 

LT 

Offica 

5.0%          ;  Ceiling  -  Bulging/Buckling                              4                             X                                                  | 

5.0% 

Ceiling  -  Holes/Missing 
Tiles/Panels/Cracks 

4 

X 

X      X 

i         5.0%         j  Ceiling  -  Needs  Paint 

1 

X  1   X  i        !                                             1 

Ceiling  -  Water  StainsAA/ater 
5.0%          Damage/Mold/Mildew 

2 

1 
X  1  X 

1 
X  i 

Doors  -  Broken/Missing 
5.0%           Glazing/Glass 

4 

X  1 

X 

NLT 

Doors  -  Damaged 
5.0%           Frames/Threshold/Lintels/Trim            :          2 

X 

X 

X  !                      NLT 

5.0%          iDoors- Damaged  Hardware/Locks     1           3          i   X  i   X 

X  1 

5.0% 

Doors  -  Damaged  Surface                  1                            1 
(Holes/Paint/Rusting)                                    3             X  1  X 



X 

5.0% 

Doors  -  Damaged/Missing                  ' 
Screen/Strom/Security  Door               '\          3          j   X 

X                         NLT 

1          5.0%         IDoors -Deteriorated/Missing  Seals              4                 ^ 

X 

1          5.0%          'Doors -Missing  Door                          |           5             XX 

X 

Electrical  -  Blocked  Access  to 
5.0%          Electrical  Panel 

3 

i 

X                       NLT 

'          5.0%         '  Electrical  -  Burnt  Breakers 

4           !        !         1    X                         NLT                     1 

Electrical  -  Evidence  of 
5.0%           Leaks/Corrosion 

5 

1 

1 

1 

X  ■                    NLT 
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Appendix  1  •  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 


1     Nominal 

Criticality    Severity    1 

Inspectable  Item           Item  Weight  Observable  Deficiency           !     Level      Ml  MA  SE                 H4S 

5.0%          i  Electncal  -  Frayed  Wiring 

5           1 

X  1 

5.0%           Electrical  -  Missing  Breakers 

5           1 

X  1                      LT 

5.0%         i  Electrical  -  Missing  Covers 

5           1        i 

X  1                      LT 

5.0%          Flcxjfs  -  Bulging/Buckling 

4           i        i         1    X  1 

5.0% 

Floors  -  Fk»r  Covering  Damage 

4           '    X   1    X   t   X  1 

!          5.0% 

Floors  -  Missing  Flooring 

4           ;    X   1    X   1    X  1 

5.0%          I FIcxjrs -Needs  Paint 

1           1    X   1    X  1         I 

1          5.0%         IFIoors- Rot/Deteriorated  Subfloor      |          4          i 

X  1  X  1                                           1 

5.0% 

Floors  -  Water  StainsAiVater 
Damage/Mold/Mildew 

2 

X 

X 

HVAC  -  Gas  Fired  Unit - 
5.0%          1  Missing/Misaligned  Chimney 

5           1 

X 

LT 

'          5.0%         IHVAC- Inoperable                            |          5          '                  X  '                                             I 

1          5.0% 

HVAC  -  NoisyA/ibrating/Leaking         |          4                 i   X  i        , 

1 

1                     III! 

5.0% 

HVAC  -  Convection/Radiant  Heat 
System  Covers  Missing/Damaged 

2           1            X 

X  1 

5.0% 

HVAC  -  Rusted/Corroded 

2                     X  1        1 

5.0% 

Lighting  -  Missing/Inoperable  Fixture 

1 
4           1   X 

X 

X 

5.0% 

Outlets/Switches/Cover  Plates  - 

Missing/Broken                                           3             X 

X 

NLT 

0.0% 

1 
Smoke  Detector  -  Missing/Inoperable           5          | 

X                         LT 

5.0% 

Stairs  -  Broken/Missing  Hand  Railing           3 

X 

NLT 

5.0% 

Stairs-  Broken/Damaged/Missing 
Steps 

1 
3           1 

X 

NLT 

5.0% 

Walls  -  Bulging/Buckling 

4          1 

__       XI                                           1 

5.0% 

Walls  -  Damaged 

3           !    X   1    X   1   X   1                                                 1 

5.0% 

Walls  -  Damagal/Deteriorated  Trim 

1           1   X  1   X 

X  :                                               1 

5.0% 

Walls  -  Needs  Paint 

1           1   X  1    X 

5.0% 

Walls  -  Water  Stains/Water 
Damage/Mold/Mildew 

2 

X 

X 

X 

5.0% 

Windows  -  Cracked/Broken/Missing 
Panes 

3 

X 

X 

NLT 

5.0% 

Windov*rs  -  Damaged  Window  Sill       |          4          i   X      X          i                                             | 

5.0% 

Windows  -  Deteriorated/Missing         | 
Caulking/Seals                                 i          5 

X 

X 

X 

5.0% 

Windows  -  Inoperable/Not  Lockable             3 

X  1 

X 

NLT 

5.0% 

Windows  -  Peeling/Needs  Paint                   1          |  X 

5.0% 

Windows  -  Security  Bars  Prevent 
Egress 

i 
5 

X 

LT 

Other  Community  Spaces 

5.0% 

Ceiling  -  Bulging/Buckling                  i          4          \ 

1   X 

5.0% 

Ceiling  -  Holes/Missing 
Tiles/Panels/Cracks 

4              X 

X 

X 

5.0% 

Ceiling  -  Needs  Paint 

1              X 

X 

5.0% 

Ceiling  -  Water  Stains/Water 
Oamage/Mold/Mildew 

2             X 

X 

X 

5.0% 

Doors  -  Broken/Missing 
Glazing/Glass 

4             X 

X 

NLT 

5.0% 

Doors  -  Damaged 
Frames/Threshold/Lintels/Trim 

2 

X 

X 

X 

NLT 

5.0% 

Doors  -  Damaged  Hardware/Locks 

3 

X 

X 

X 

5.0% 

Doors  -  Damaged  Surface 
(Holes/Paint/Rusting) 

3 

X 

X 

X 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 

Nominal     !                                                   Criticality    Severity    !                                       | 

lnsp0ctable  Item           Item  Weight  Observable  Deficiency 

Level       Ml  MA  SE                  H&S 

Doors  -  Damaged/Missing                   : 
5.0%         1  Screen/Strom/Security  Door               [3             X  !           X 

NLT 

5.0%          1  Doors  -  Detenorated/Missing  Seals     i          4                  i 

X 

5.0%           Doors  -  Missing  Door                                    5             X  '   X 

X  1 

i  Electrical  -  Blocked  Access  to 
5.0%         1  Electrical  Panel                                  |          3          i        i 

X                         NLT 

5.0%         !  Electrical  -  Burnt  Breakers                  |          4          j        i 

X  ]                     NLT 

5.0% 

Electrical  -  Evidence  of 

Leaks/Corrosion                                          5 

X  '                     NLT 

5.0%          Electncal  -  Frayed  Wiring                             5          i               1   X 

1          5.0%          1  Electrical  -  Missing  Breakers                         5          i        i        I   X  1                      LT 

1          5.0%          lEiectrical- Missing  Covers                  |           5          !        I        !   X  :                      LT 

5.0%          ^Floors- Bulging/Buckling                     |          4          1        '        1   X 

5.0%           Floors  -  Floor  Covering  Damage         ;          4          ;   X      X      X 

5.0%          1  Floors  -  Missing  Floonng                     1          4          |   X  ;   X  1   X  1 

5.0%         1  Floors  -  Needs  Paint                          i          1          i  X      X  1 

5.0%         1  Floors- Rot/Deteriorated  Subfloor      i          4          1           X  I  X  ^ 

1  Floors  -  Water  Stains/Water 
5.0%          Damage/Mold/Mildew 

2                 i  X 

X 

jHVAC- Gas  Fired  Unit-                     1 
5.0%          i  Missing/Misaligned  Chimney                         5 

X 

LT 

5.0%           HVAC- Inoperable                              i          5          I        1        i   X  1                                               | 

5.0%          IHVAC-NoisyA/ibrating/Leaking          '          4 

!  X 

1                     1 

5.0% 

HVAC  -  Convection/Radiant  Heat 

System  Covers  Missing/Damaged      i          2 

X 

X 

!           5.0% 

HVAC  -  Rusted/Connded                    1          2          1        1  X 

1 

1 

5.0% 

Lighting  -  Missing/Inoperable  Fixture 

4 

X 

X 

X 

5.0% 

Outlets/Switches/Cover  Plates  - 
Missing/Broken             • 

3 

X 

X 

NLT 

0.0% 

1 

Snroke  Detector  -  Missing/Inoperable '          5 

X 

LT 

'          5.0% 

Stairs  -  Broken/Missing  Hand  Railing 

3 

X 

NLT 

1                          'Stairs- Broken/Damaged/Missing 
i          5.0%         'Steps 

3 

X                        NLT 

!          5.0% 

Walls  -  Bulging/Buckling                              4 

I    X   j                                                 1 

5.0% 

Walls  -  Damaged                                         3 

X      X 

X  i 

;         5.0%         jWalls- Damaged/Deteriorated  Trim    j          1          1  X  |  X 

X  1 

':          5.0%         IWalls- Needs  Paint 

1           '   X 

X 

{ 

1 

Walls  -  Water  Stains/Water 
5.0%         t  Damage/Mold/Mildew 

2 

X 

X 

X 

Windows  -  Cracked/Broken/Missing   j 
i          5.0%          1  Panes                                                            3 

X 

X 

NLT 

5.0%          [Windows -Damaged  Window  Sill        j          4 

X     !     X 

1 

Windows  -  Deteriorated/Missing 
5.0%          Caulking/Seals                                            5 

X      X 

X 

1          5.0%         iWindows- Inoperable/Not  Lockabie 

3 

X  1 

X                        NLT 

i          5.0% 

Windows  -  Peeling/Needs  Paint 

1 

X 

Patio/ 

5.0% 

Windows  -  Security  Bars  Prevent 

Egress                                                        5 

! 

X                         LT 

^orch/Balcony 

5.0%          Baluster/Side  Railing  Damaged 

3                  1 

X 

5.0%          iCeiling- Bulging/Buckling 

4 

1 

X 

5.0% 

Ceiling  -  Holes/Missing 
Tiles/Panels/Cracks 

4 

X 

X 

X 

1          5.0%          ICeiling- Needs  Paint                          i           1           1   X  1   X 

1 

- 
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Appendix  1  •  Item  Weights  and  Criticaiity  Levels 
Area:  Common  Area 

• 

Nominal                                                     Criticaiity    Severity    ! 

Inspectable  Item           Item  Weight  Observable  Deficiency                Level      Ml  MA  S€ 

H&S 

Ceiling  -  Water  Stains/Water                                                  / 
1          5.0%         !  Damage/Mold/Mildew                                  2          !  X      X      X  ' 

.        1 

5.0% 

Doors  -  Broken/Missing                       1 
Glazing/Glass                                    1          4 

X 

X 

NLT 

I  Doors  -  Damaged 
5.0%          iFrames/Threshold/Lintels/Tnm                      2             XXX 

NLT 

5.0%         iDoors- Damaged  Hardware/Locks     \          3             X  i   X  :   X 

1                          iDoors- Damaged  Surface 
1          5.0%         i(Holes/Paint;RiJsting) 

3 

X      X 

X 

1          5.0% 

Doors  -  Damaged/Missing 

Screen/Strom/Security  Door                        3          1  X             X 

NLT 

5.0% 

Doors  -  Deteriorated/Missing  Seals    |          4          |                  X  ' 

'          5.0% 

Doors  -  Missing  Door                           1           5           i    X       X      X 

5.0% 

Electrical  -  Blocked  Access  to            | 

Electrical  Panel                                 13                 :        i  X 

NLT 

5.0%         1  Electrical  -  Burnt  Breakers                 i          4          ^                  X 

NLT 

j                          1  Electrical  -  Evidence  of 

5.0%          Leaks/Corrosion                                          5                           X 

NLT 

5.0%          Electrical- Frayed  Winng                   !          5                           X 

5.0%         ;  Electrical  -  Missing  Breakers              15!               1   X 

LT 

i          5.0%          ^Electrical- Missing  Covers                  15                             X 

IT 

1          5.0%         iPloors- Bulging/Buckling                   1          4                            X 

i          5.0%         jFloors  -  Floor  Covenng  Damage         1          4             X      X  1   X  i 

I          5.0%         {Floors -Missing  Flooring                    !          4          1  X  1  X  i   X  ' 

1          5.0% 

Floors  -  Needs  Paint                          i          1             X      X  i 

1          5.0% 

Floors  -  Rot/Deteriorated  Subfloor      i          4          !        !   X  I   X  J 

5.0% 

Floors  -  Water  StainsA/Vater 
Damage/Mold/Mildew 

2 

X 

X 

5.0% 

Lighting  -  Missing/Inoperable  Fixture 

4 

X 

X 

X 

5.0% 

Outlets/Switches/Cover  Plates  - 
Missing/Broken                                           3 

X 

X 

NLT 

5.0% 

1 

Stairs  -  Broken/Missing  Hand  Railing            3 

X 

NLT 

5.0% 

Stairs-  Broken/Damaged/Missing 
Steps 

3 

X 

NLT 

5.0% 

Walls  -  Bulging/Buckling                    |         4 

X  ! 

5.0% 

Walls  -  Damaged 

3          1   X 

X 

X 

5.0% 

Walls  -  Damaged/Deteriorated  Trim 

1           1   X 

X 

X 

5.0% 

Walls  -  Needs  Paint 

1           i   X 

X 

5.0% 

Walls  -  Water  Stains/Water 
Damage/Mold/MikJew 

2 

X 

X 

X 

5.0% 

Windows  -  Cracked/Broken/Missing 
Panes 

3 

X 

X 

NLT 

5.0% 

Windows  -  Damaged  Window  Sill                 4 

X 

X 

5.0% 

Windows  -  Deteriorated/Missing 
Caulking/Seals                                            5 

X 

X 

X 

5.0%         jWindows-lnoperaWe/NotLockable   t          3 

X 

X 

NLT 

5.0% 

Windows  -  Peeling/Needs  Paint                   1 

X 

1 

! 

5.0% 

Windows  -  Security  Bars  Prevent 

Egress                                            '          5 

X 

LT 

Pools  and  Related  Structure          5  0%         -Fencing  -  Damaged/Not  Intact                     5                            X 

1          5.0%          Pool  -  Not  Operational                                 2                           X 

Restrooms/Pool  Structures  ;          5.0%         jCall  for  Aid  -  Inoperable 

3 

X 

NLT 

5.0% 

Ceiling  -  Bulging/Buckling 

4 

X 

5.0% 

Ceiling  -  Holes/Missing 
'  Tiles/Panels/Cracks 

4              X 

X 

X 

• 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 


Nominal 


Inspectable  Item 


Item  Weight  Observable  Deficiency 


Criticality    Severity 


Level      MIMASE 


5.0% 


Ceiling  -  Needs  Paint 


1 


5.0% 


Ceiling  -  Water  Stains/Water 

Damage/Mold/Mildew 


Doors  -  BrokenyMissing 
5.0%         I  Glazing/Glass 


5.0% 


Doors  -  Damaged 

Frames/Threshold/Lrntels/Trim 


5.0% 


i  Doors  -  Damaged  Hardware/Locks 


Doors  -  Damaged  Surface 
5.0%  (Holes/Paint/Rusting) 


Doors  -  Damaged/Missing 
5.0%         .  Screen/Strom/Security  Door 


5.0% 


Doors  -  Detenoratpd/Missing  Seals 


X  I 


I 


5.0% 


Doors  -  Missing  Door 


X  I   X 


5.0% 


I  Electrical  -  Bkxked  Access  to 
I  Electrical  Panel 


5.0% 


I  Electrical  -  Bumt  Breakers 


5.0% 


Electrical  -  Evidence  of 
Leaks/Corrosion 


5.0% 


Electrical  -  Frayed  Wiring 


5.0% 


Electrical  -  Missing  Breakers 


5.0% 


Electrical  -  Missing  Covers 


5.0% 


Floors  -  Bulging/Buckling 


5.0% 


Floors  -  Floor  Covering  Damage 


5.0% 


Roots  -  Missing  Flooring 


I        I   X 


5.0% 


i  Floors  -  Needs  Paint 


5.0% 


'  Roors  -  Rot/Detenorated  Subfloor 


5.0% 


5.0% 


5.0% 


5.0% 


Floors  -  Water  Stains/Water 
Damage/Mold/Mildew 


GFI  -  Inoperable 


HVAC  -  Gas  Fired  Unit  - 
Missing/Misaligned  Chimney 


HVAC  -  Inoperable 


5.0% 


I  HVAC  -  NoisyA/ibrating/Leaking 


5.0% 


5.0% 


5.0% 


5.0% 


HVAC  -  Convection/FJadiant  Heat 
System  Covers  Missing/Damaged 


HVAC  -  Rusted/Corroded 


Lavatory  Sink  -  Damaged/Missing 


Lighting  -  Missing/Inoperable  Fixture 


5.0% 


Outlets/Switches/Cover  Plates  - 
Missing/Broken 


5.0%  j  Plumbing  -  Clogged  Drains 


5.0% 


5.0% 


0.0% 


5.0% 


5.0% 


Plumbing  -  Leaking  Faucet/Pipes 


X  I 


Restroom  Cabinet  - 
Damaged/Missing 


Smoke  Detector  -  Missing/Inoperable 


Shower/Tub  -  Damaged/Missing 


Stairs  -  Broken/Missing  Hand  Railing 


5.0% 


Stairs-  Broken/Damaged/Missing 
Steps 


5.0% 


5.0% 


5.0% 


Ventilation/Exhaust  System  • 
Inoperable  ^ 


Walls  -  Bulging/Buckling 


Wails  -  Damaged 


X      X 


H&S 


NLT 


NLT 


NLT 


NLT 


NLT 


NLT 


LT 


LT 


NLT 


LT 


NLT 


NLT 


NLT 


NLT 


LT 


NLT 


NLT 
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Appendix  1  •  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 


!     Nominal                                                        Criticality    Severity 

Inspectable  Item         i  Item  Weight  Observable  Deficiency                Level      Ml  MA  SE                 H&S 

i          5.0%          Walls  -  Damaged/Deteriorated  Trim              1             XXX 

1          5.0% 

Walls  -  Needs  Paint                                     1             X      X                                                       | 

5.0% 

Walls  -  Water  Stains/Water 
Damage/Mold/Mildew 

2          !   X 

1 
X  i  X 

5.0% 

Water  Closet  - 

Damaged/Clogged/Missing                          5                    XX 

Windows  -  Cracked/Broken/Missing    1 
'          5.0%          Panes                                                         3             X             X                      NLT 

i          5.0%         iWindows  -  Damaged  Window  Sill       \          A             XX. 

j                           Windows  -  Deteriorated/Missing         i                            i 

1          5.0%         i  Caulking/Seals                                            5             X  |   X  ,   X 

1          5.0% 

Windows  -  Inoperable/Not  Lockable    1          3          !  X  1        1  X                      NLT 

5.0% 

Windows  -  Peeling/Needs  Paint          1           1           ;   X  ' 

Windows  -  Security  Bars  Prevent 
5.0%          :  Egress                                                           5                             x                         LT 

Storage                               ,          5.0%         I  Ceiling  -  Bulging/Buckling                            4        -         |        i   x 

5.0% 

Ceiling  -  Holes/Missing 
Tiles/Panels/Cracks 

i 
4              XXX 

5.0%         .Ceiling  -  Needs  Paint                         i          1             X      X                                                      | 

i          5.0% 

Ceiling  -  Water  Stains/Water                                                 , 
Damage/Mold/Mildew                                  2             X      X  i   X 

5.0% 

Doors  -  Broken/Missing 
Glazing/Glass 

4          i  X              X                       NLT 

5.0% 

Doors  -  Damaged 
Frames/Threshold/Lintels/Trim 

2          1   X 

X 

X 

NLT 

5.0% 

Doors  -  Damaged  Hardware/Locks 

3             X 

X      X                                             1 

5.0% 

Doors  -  Damaged  Surface 
(Holes/Paint/Rusting) 

3             X 

X 

X 

5.0% 

Doors  -  Damaged/Missing 
Screen/Strom/Security  Door 

3             X 

X  1                     NLT 

5.0%          Doors -Deteriorated/Missing  Seals    i         4         1       |       ;  X 

5.0%          jDoors- Missing  Door                          ;          5          :   X  1   X  i   X  I 

Electrical  -  Blocked  Access  to 
5.0%          Electrical  Panel 

3 

X                        NLT 

1          5.0%         |Electrical-Bumt  Breakers                 |          4          1        | 

XI                      NLT                     1 

Electncal  -  Evidence  of 
5.0%          Leaks/Conxjsion 

5          i 

X 

NLT 

5.0%         !  Electrical  -  Frayed  Wiring                   i          5          ! 

i   X 

5.0%         'Electncal -Missing  Breakers              1          5          '        i        1  X  |                     LT                    | 

5.0%          Electrical  -  Missing  Covers                 15                 t        1  X  1                     LT                    | 

5.0% 

Floors  -  Bulging/Buckling                              4          i        i        1   X  I                                               j 

5.0% 

Floors  -  Floor  Covenng  Damage         i          4             XXX 

5.0% 

Floors  -  Missing  Flooring                               4             X  j   X 

X 

5.0%         iFloors- Needs  Paint                          |          1          !  XfX 

5.0%          IFloors- Rot/DetenoratedSubfloor      1          4 

X 

X 

5.0% 

Floors  -  Water  StainsA/Vater 
Damage/Mold/Mildew                                  2 

X 

X 

5.0% 

HVAC  -  Gas  Fired  Unit  - 
Missing/Misaligned  Chimney 

1 
5 

X 

LT 

5.0%         iHVAC- inoperable 

5                  1           X                                                 1 

5.0%           HVAC  -  NoisyA/ibrafing/Leaking                    4 

X 

1 

HVAC  -  Convection/Radiant  Heat 
5.0%          System  Covers  Missing/Damaged                2 

X 

X 

!          5.0%           HVAC  -  Rusted/Corroded                    1           2 

X 

5.0%           Lighting  -  Missing/Inoperable  Fixture             4             X 

X 

X 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 
Area:  Common  Area 


Nominal                                                        Criticality    Severity                                           | 

Inspectable  Item           Item  Weight  Observable  Deficiency                 Level       Ml  MA  SE 

H&S 

Outlets/Switches/Cover  Plates  -         , 
5.0%          Missing/Broken                                  1          3 

X 

X 

NLT 

0.0%          Smoke  Detector  -  Missing/Inoperable           5 

X  ! 

LT 

;                             i           i 

5.0%           Stairs  -  Broken/Missing  Hand  Railing '           3                  I 

X 

NLT 

Stairs-  Broken/Damaged/Missing 
5.0%           Steps                                                   :           3                             X 

NLT 

5.0%          Walls  -  Bulging/Buckling                     |          4          ,               1   X 

5.0%           Walls  -  Damaged                                           3             XXX 

5.0%           Walls  -  Damaged/Detenorated  Trim              1           i    X  i   X  -   X 

5  0%          Walls  -  Needs  Paint                           1          1          1   X      X  ; 

Walls  -  Water  StainsA/Vater 
5.0%          Damage/Mold/Mildew                         ,          2          1   X      X      X 

Windows  -  Cracked/Broken/Missing                         | 
5  0%           Panes                                                            3          !   x           '   X 

NLT 

5.0%           Windows- Damaged  Window  Sill        1           4             XX 

Windows  -  Deteriorated/Missing 
5  0%          Caulking/Seals                                            5          1   X  '   X  :   X 

5.0%           Windows  -  Inoperable/Not  Lockable    i           3          i   X  i        i   X 

NLT 

5.0%           Windows  -  Peeling/Needs  Paint          |           1           i   X  i        ! 

Windows  -  Security  Bars  Prevent 
5.0%           Egress 

5 

.1 
X  ' 

LT 

Trash  C 

Chutes  Uamaged/Missing 
ollection  Areas                   5  0%           Components                                                  3          '           XX 

Note  1  ;  P*3minai  item  weight  assumes  that  all  rtems  for  the  Common  Area  are  present    Item  weights  wouW  be  adjusted  accordingly  when  items  are  not  applirahiP  (N/A)                  | 

2) 

The  Health  &  Safety  item  assumes  the  highest  item  weight  for  a  particular  inspeaion    Nominally  it  is  equal  to  10  0%               | 

3) 

X   in  the  seventy  column  indicates  whch  seventy  levels  are  applicable                                       |                           1          i          1          1 

4) 

n  the  seventy  column.  Ml  is  minor.  MA  major  and  SE  severe.  Only  severe  is  applied  to  H&S  deficienaes                     '          1         i 

5) 

n  the  HAS  column.  NLT  is  non-life  threatening  H&S  and  LT  (life  threatening)  is  exigent/fire  safety  (calling  for  immediate  attention  or  remedy  ) 
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Appendix  1  -  Item  Weights  and  Criticality  Levels 

Area:  Unit 


Nominal 

Criticality 
Level 

Se 

Ml 

•verity 

Inspectable  Item 

Item  Weight  Observable  Deficiency 

MA  SE 

H&S 

Bathroom 

15.0% 

Bathroom  Cabinets  - 
Damaged/Missing 

2 

X 

X 

15.0% 

Lavatory  Sink  -  Damaged/Missing 

3 
5 

X 
X 

X 
i    X 

NLT 

15.0% 

Plumbing  -  Clogged  Drains 

NLT 

15.0% 

Plumbing  -  Leaking  Faucet/Pipes 

4 
4 

X 

\    X 
X      X 

NLT 

!          15.0% 

Shower/Tub  -  Damaged/Missing 

NLT 

15.0% 

Ventilation/Exhaust  System  - 
Inoperable 

4 

X 

15.0% 

Water  Closet/Toilet  - 
Damaged/Clogged/Missing 

5 

1 
X   ''    X 

1 

NLT 

Call-for-Aid 

2.0% 

Inoperable 

3 

X 

NLT 

Ceiling 

4.5% 

Bulging/Buckling 

4 

X 

4.5% 

Holes/Missing  Tiles/Panels/Cracks 

4 

X 

X      X 

4.5% 

Needs  Paint 

1 

X 

X   ; 

1 

'          4.5% 

Water  Stain^ater 
Damage/Mold/Mildew 

2 

X 

X       X 

Doors 

4.5% 

Broken/Missing  Glazing/Glass 

4 

X 

X 

NLT 

4.5% 

Damaged 

Frames/Threshold/Lintels/Trim 

2 

X 

X   1    X 

NLT 

1          4.5% 

Damaged  Hardware/Locks 

3 

X 

X   i   X 

4.5% 

Damaged  Surface  - 
Holes/Paint/Rusting 

3 

X 

X  1   X 

4.5% 

Damaged/Missing 
Screen/Storm/Security  Door 

3 

X 

X 

X 

NLT 

4.5% 

Deteriorated/Missing  Seals  (Entry 
Only) 

4 

X 

4.5% 

Missing  Door 

5 

X 

X       X 

NLT 

Electrical  System 

10.0% 

Electrical  -  Blocked  Access  to 
Electrical  Panel 

1 

3 

X 

NLT 

1         10.0% 

Bumt  Breakers 

4 

1   X 

NLT 

J         10.0% 

Evidence  of  Leaks/Corrosion 

5 

1   X 

NLT 

\         10.0% 

Frayed  Wiring 

5 

X 

10.0% 

OF!  -  Inoperable 

5 

1   X 

NLT 

10.0% 

Missing  Breakers 

5 

X 

LT 

10.0% 

Missing  Covers 

5 

1    X 

LT 

Floors 

4.5% 

Bulging/Buckling 

4 

X 

4.5% 

Floor  Covering  Damage 

4 

X 

X 

X 

4.5% 

Missing  Flooring 

4 

X 

X  1   X 

4.5% 

Needs  Paint 

1 

X 

X  1 

4.5% 

Rot/Deteriorated  Subfloor 

4 

X 

XI 

4.5% 

Water  Stains/Water 
Damage/Mold/Mildew 

2 

X       X 

Health  &  Safety 

15.0% 

Air  Quality  -  Mold  and/or  Mildew 
Observed 

3 

X 

NLT 

15.0% 

Air  Quality  -  Sewer  Odor  Detected 

3 

X 

NLT 

15.0% 

Air  Quality-  Propane/Nat'l 
Gas/Methane  Gas  Detected 

5 

X 

LT 

15.0% 

Electrical  Hazards  -  Exposed 
Wires/Open  Panels 

5 

X 

LT 
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Appendix  1  -  Item  Weights  and  Criticaiity  Levels 

Area:  Unit 


Nominal                                                       Criticaiity    Severity 

Inspectable  Item           Item  Weight  Observable  Deficiency                Level     1  Ml  MA  SE            H&S 

i  Electrical  Hazards  -  Water  Leaks       1 
15.0%         ion/near  Electrical  Equipment                       5 

1  X 

LT 

Flammable  Materials- Improperiy      1 
15.0%          Stored                                                i          3                         '   X 

NLT 

15.0%          Garbage  and  Debris  -  Indoors                      3          1        '           X                NLT 

15.0%          Garbage  and  Debris  -  Outdoors         1          3          i        ■           X                NLT 

1         15.0%          Hazards  -  Other                                           3          |        |           x  1             NLT 

1          15.0%          Hazards  -  Sharp  Edges                                3          |        I           X  I             NLT 

1 5.0%          Hazards  -  Tripping 

!          3          '        '           X  i             NLT 

15.0%          Infestation  -  Insects 

3                             XI              NLT 

1          15.0%          Infestation  -  Rats/MiceA/ermin            [           3          1        1        ■   X   i              NLT 

Gas  Fired  Unit-Missing/Misaligned                                                 ! 
Hot  Wajter  Heater                           10.0%          Chimney                                              i           5                             X  1               LT 

<         10.0%         i  Inoperable  Unit/Components              1          5                  ''XI             NLT             1 

10.0%         1  Leaking  Valvesrrank&'Pipes 

1           4 
5 

X 

i         10.0%          Pressure  Relief  Valve  Missing 

X  i              NLT 

10.0%          Rust/Corrosion                                               3             X  i   X      X   1              NLT 

HVACJ 

Convection/Radiant  Heat  System       , 
iystem                              15.0%         !  Covers  Missinq/Damaged                  1          2          i        j   X  >  X  i 

15.0% 

Gas  Fired  Unit  -  Missing/Misalign 
Chimney 

5 

■   X 

LT 

15.0%         !  Inoperable                                         |          5          i        i        1  X  1 

'         15.0%         1  NoisyA/ibrating/Leaking                     1          4          1        1  X  i        1" 

15.0%         !  Rust/Corrosion                                     .           2                  1   X      X   1 

Kitchen 

15.0%          Cabinets  Missing/Damaged                I          2          i   X  '   X      X                NLT 

15.0%         iCountertops  Missing/Damaged          |          2          1  X  1   X      X 

NLT 

1  Dishwasher/Garbage  Disposal  - 
15.0%          Inoperable 

2 
4 

j 
X 

1         15.0%          Plumbing  -  Clogged  Drains 

XI        IX 

NLT 

15.0%          Plumbing  -  Leaking  Faucet/Pipes       1          3          ;   X  1        1  X 

NLT 

Range  Hood/Exhaust  Fans  - 
1 5.0%          Excessive  Grease/Inoperable 

2             X 

!x 

i  Range/Stove  - 
15.0%         ^  Missing/Damaged/Inoperable 

3 

X 

X 

Refrigerator-                                        | 
15.0%          Missinq/Damaqed/lnocerable             1          3 

X 

X 

NLT 

15.0%         'bink-Udmaged/Missing                    j          5        "DTI TX" 

NLT 

Lightinq 

2.0%          t  Missing/Inoperable  Fixture                            4          i   X  1   X  1   X  1              NLT 

Outlets/ 

Switches                             4.5%           Missing                                                |           3          'IX 

4.5%          I  Missing/Broken  Cover  Plates             i          3          (   x              X 

Patio/P(  irch/Balcony                      2.0%           Baluster/Side  Railings  Damaged        1          3          1        |        1  X 

Smoke  Detector                            0.0%           Missing/Inoperable                                       5          1        |        |  X 

LT 

Stairs    1                                         2.0%           Broken/Damaged/Missing  Steps        [          3          1        1        1   X  1             NLT             1 

2.0%           Broken/Missing  Hand  Railing 

3          1        1        1   X                 NLT 

Walls 

4.5%           Bulging/Buckling 

4          f        1        I   XI 
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Appendix  1  -  item  Weights  and  Criticality  Levels 

Area:  Unit 


j     Nominal                                                         Criticality    Severity 

Inspectable  Item           Item  Weight  Observable  Deficiency                 Level       Ml  MA  SE 

H&S 

4.5%          1  Damaged                                                       3          i   X      X      X  i                                 | 

4.5% 

Damaged/Deteriorated  Trim                         1          IX      X      X  I 

4.5% 

Needs  Paint                                                 1             XX           ' 

4.5% 

Water  Stains/Water 
Damage/Mold/Mildew 

2 

X       X 

X 

Windows                                       4.5%           Cracked/Broken/Missing  Panes                    3             X              X 

NLT 

4.5%          Damaged  Window  Sill                       I          4         i  X  i  X  i        \ 

'        i        ' 
4.5%           Deteriorated/Missing  Caulking/Seals            5             XXX 

1          4.5%           Inoperable/Not  Lockable                              3          i   X           ,   X 

NLT 

1          4.5%          i  Peeling/Needs  Paint                          *          1             X 

4,5%           Security  Bars  Prevent  Egress                       5                            x 

LT 

Note:  1 .)  Nominal  item  weight  assumes  that  all  items  for  the  Unit  are  present.  Item  weights  wouia  be  adjusted  accordingly  when  items  are  not 

applicable  (N/A) 

2.)TheHealth&Safety  item  assumes  the  highest  item  weight  for  a  particular  inspection.  Nominally  it  is  equal  to  15  0% 

3.)"X"intheseverity  column  indicates  which  seventy  levels  are  applicable.                                                                                I 

4.)  In  the  seventy  column,  Ml  is  minor,  MA  major  and  SE  severe.  Only  severe  is  applied  to  H&S  defiaenaes 

5.)  In  the  H&S  column.  NLT  is  non-life  threatening  H&S  and  LT  (life  threatening)  is  exigent/fire  safety  (calling  for  immediate  attention  or 

remedy)                          | 

BILLING  CODE  4210-32-C 

Appendix  2 — Dictionary  of  Deficiency 
Definitions 

Site  Inspectable  Items 

Items  to  inspect  for  "Site"  are  as  follows: 

Fencing  and  Retaining  Walls 

Grounds 

Lighting 

Mailboxes/Project  Signs 

Market  Appeal 

Parking  Lots/Driveways/Roads 

Play  Areas  and  Equipment 

Refuse  Disposal 

Storm  Drainage 

Walkways/Stairs 

Fencing  and  Retaining  Walls  (Site) 

A  structure  functioning  as  a  boundary  or 
barrier.  An  upright  structure  serving  to 
enclose,  divide  or  protect  an  area. 

Note:  This  does  not  include  swimming 
pool  fences.  Swimming  Pool  Fences  are 
covered  under  Common  Areas — Pools  and 
Related  Structures. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Damaged  or  Missing  Gates 
Holes 

Damaged/Falling/Leaning 
Missing  Sections 

Grounds  (Site) 

The  improved  land  adjacent  to  or 
surrounding  the  housing  and  related 
structures.  This  does  not  include  land  not 
owned  or  under  the  control  of  the  housing 
provider. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Erosion  Areas 
Ponding/Site  Drainage 
Overgrown/Penetrating  Vegetation 
Rutting 


Lighting  (Site) 

System  to  provide  illumination  of  the 
community  grounds.  Includes  fixtures, 
lamps,  stanchions,  poles,  supports,  and 
electrical  supply. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Broken  Fixtures 
Missing/Broken  Bulbs 

Mailboxes/Project  Signs  (Site) 

Mailbox  is  a  public  container  where  mail 
is  deposited  for  distribution  and  collection. 
This  does  not  include  mailboxes  owned  and 
maintained  by  the  US  Postal  Service,  such  as 
the  "Blue  Boxes." 

Project  signs  are  boards,  posters,  or 
placards  displayed  in  a  public  place  to 
advertise,  impart  information,  or  give 
directions.  This  does  not  include  signs 
owned  and  maintained  by  the  city. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Mailbox  Missing/Damaged 
Signs  Missing/Damaged 

Market  Appeal  (Site) 

Evaluate  only  those  areas  or  structures  that 
are  under  the  control  of  the  housing  provider. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Graffiti 
Litter 

Parking  Lots/Driveways/Roads  (Site) 

An  area  for  parking  motorized  vehicles 
begins  at  the  curbside  and  includes  all 
parking  lots,  driveways  or  roads  within  the 
property  lines  that  are  under  the  control  of 
the  housing  provider. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Cracks 

Potholes/Loose  Material 
Ponding 
Settlement/Heaving 


Play  Areas  and  Equipment  (Site) 

An  outdoor  area  set  aside  for  recreation  or 
play,  especially  one  containing  equipment 
such  as  seesaws  and  swings. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Damaged/Broken  Equipment 
Deteriorated  Play  Area  Surface 

Refuse  Disposal  (Site) 

Collection  areas  for  trash/garbage  common 
pick-up. 

This  inspectable  item  can  have  the  , 

following  deficiencies: 
Broken/Damaged  Enclosure 
Inadequate  Outside  Storage  Space 

Storm  Drainage  (Site) 

System  used  to  collect  and  dispose  of 
surface  runoff  water  through  the  use  of 
culverts,  underground  structures,  or  natural 
drainage  features,  e.g.,  swales,  ditches,  etc. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Damaged/Broken/Cracked 
Debris/Obstruction/Sediment 

Walkways/Stairs  (Site) 

Passages  for  walking  and  the  structures 
that  allow  for  changes  in  vertical  orientation. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Cracks/Settlement/Heaving 
Spelling 
Broken/Missing  Hand  Railing 

Damaged  or  Missing  Gates  (Fencing  and 
Retaining  Walls) 

Gate  structure  is  damaged  or  missing  and 
does  not  prevent  passage. 

This  does  not  include  gates  for  swimming 
pool  fences.  Gates  for  swimming  pool  fences 
are  covered  under  Common  Areas — ^Pools 
and  Related  Structures. 

Note:  Deficiency  level  depends  on  the 
fence's  purpose.  Perimeter/Security  Fences 
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are  assei  sed  at  a  higher  level  than  interior 
fences. 


Severity  Defined 


Minor 

Major; 

fence  gai 

ineffect 


N/A. 

Absence  or  damage  to  an  interior 

e  which  renders  a  gate  inoperable/ 


1  ce. 
01 

Damaj  e  to  a  perimeter  or  a  security  fence 
gate  that  is  still  operational. 

Severe :  Absence  or  damage  to  a  perimeter 
or  securi  ty  gate  which  renders  the  gate 
inoperal  le/ineffective  and  potentially 
comproE  lises  safety  and/or  security. 

Damagec  /Falling/Leaning  (Fencing  and 
Retainin  j  Walls) 

Structi  ire  is  rusted,  deteriorated,  uprooted 
presents  threat  to  security  and/or  health  and 
safety. 

Note: 

fence's 
are  asses^e 
fences 


1  )eficiency  level  depends  on  the 
p  urpose.  Perimeter/Security  Fences 
d  at  a  higher  level  than  interior 


Severity 

Minor: 

Major: 
it  does 


n  )t 
01 : 


Defined 

N/A. 

An  interior  fence  is  damaged  so  that 
satisfy  its  designed  purpose. 


A 
retaining 
but  still 
presents 

Severe 
a  retai 
it  does 


mug 


perimeter/security  fence  and/or  a 

wall  shows  signs  of  deterioration, 
!  erves  its  designed  purpose  and 
no  security/safety  risk. 
A  perimeter/security  fence  and/or 
wall  is  damaged  to  the  point  that 
satisfy  its  designed  purpose. 

ncing  and  Retaining  Walls) 
opining  or  penetration. 

S  ome  fences  are  not  designed  to  keep 
out  or  children  in  such  as  rail 
,d  these  type  of  fences  should  not 
evaluj  ted  for  holes. 

Defined 

Hole  is  smaller  thein  6"  x  6"  piece 


not 
Holes  (F( 

An 

Note: 
intruders 
fences 
be 

Severity 

Minor: 

of  paper. 

Major: 

Severe; 

allows 

threat  to 


Missing 
Walls) 


N/A. 

Hole  is  larger  than  6"  x  6"  which 
p^sage  of  animals  and  can  pose  a 
he  safety  of  children. 

J  ections  (Fencing  and  Retaining 


Structu  re  does  not  present  an  obstacle 
against  ir  trusion  or  egress — damaged  by  the 
destructii  in  or  removal  of  section. 

E  eficiency  level  depends  on  the 
pi  irpose.  Perimeter/Security  fences 
assessed  at  a  higher  level  than  interior 


Note: 

fence's 

are 

fences 


Severity 

Minor: 

missing. 

Major: 

Severe 

section 

security. 

Erosion 

An  arei 
such  as ' 
material 

Note; 
a  defined 


1  )efined 


An  interior  fence  has  section 

vl/A. 

A  perimeter/security  fence  has  a 
n^ssing  which  compromises  safety/ 

4reas  (Grounds) 

subjected  to  natural  processes, 

sathering  or  gravity,  by  which 

moved  on  the  earth's  surface. 

T  lis  does  not  include  erosion  from 

storm  drainage  system  or  in  a  play 


area.  This  type  of  erosion  would  be  covered 
under  Site — Storm  Drainage  and/or  Site — 
Play  Areas  and  Equipment. 

Severity  Defined 

Minor:  N/A. 

Major:  Visible  collection  of  surface 
material  indicated  by  visible  erosion  deposits 
leading  to  a  degraded  surface  condition  that 
would  likely  cause  water  to  pool  in  a 
confined  area,  especially  next  to  structures, 
paved  areas  or  walkways. 

Severe:  Extensive  displacement  of  soil 
caused  by  runoff.  Condition  is  responsible  for 
visible  damage  or  the  potential  failure  of 
adjoining  structures  or  systems,  e.g.,  pipes, 
pavements,  foundations,  building,  etc. 
OR 

Advanced  erosion  in  an  area  which  creates 
an  unsafe  pedestrian  condition  and/or 
renders  jtn  area  of  the  grounds  unusable. 

Overgrown/Penetrating  Vegetation  (Grounds) 

Plant  life  that  has  infiltrated  unacceptable 
areas  and/or  has  grovra  beyond  established 
parameters. 

Severity  Defined 

Minor:  N/A. 

Major:  Vegetation  is  of  such  size  or  density 
as  to  make  the  visibility  of  hazards,  such  as 
broken  glass,  holes,  etc.,  difficult. 
OR 

Plant  life  is  in  contact  with  an  unintended 
surface,  such  as,  buildings,  gutters, 
walkways,  roads,  fences/walls,  roofs,  HVAC 
units,  etc. 
OR 

Vegetation  is  of  such  size  or  density  that 
it  obstructs  intended  walkways. 

Severe:  Plants  have  rendered  visible 
damage  to  a  component,  area,  or  system  of 
the  property  or  have  made  them  unusable. 

Ponding/Site  Drainage  (Grounds) 

An  accumulation  of  water  and/or  ice  is 
observed  to  be  collecting  in  a  depressed  area 
or  has  collected  on  the  grounds  for  which 
ponding  was  not  intended. 

Note:  This  does  not  include  detention/ 
retention  basins  NOR  ponding  on  paved 
areas.  Detention/retention  basins  are  covered 
under  Site — Storm  Drainage  and  ponding  on 
paved  areas  is  covered  under  Roads, 
Walkways,  and  Parking  Lots/Driveways. 

Severity  Defined 

Minor:  Shallow  accumulation  of  water 
(less  than  3  inches). 

Major:  /Vn  accumulation  of  water  (from  3 
to  5  inches  in  depth)  that  affects  the  use  of 
a  section  of  the  grounds;  however,  the 
grounds  Eire  generally  usable. 

Severe:  An  accumulation  of  more  than  5 
inches  in  depth. 
OR 

An  accumulation  that  has  rendered  a 
section  of  the  grounds  unusable. 

Rutting  (Grounds) 

A  man  made  sunken  track  or  groove/ 
depression. 

Note:  These  are  typically  made  by  a  car, 
bike  or  other  machine. 

Severity  Defined 

Minor:  N/A. 

Major:  Condition  that  is  6-8"  wide  x  3-5" 
deep. 


Severe:  Condition  larger  than  6-8"  wide  x 
3-5"  deep  and  has  the  potential  to  cause 
serious  injury. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards"). 


Broken  Fixtures  (Lighting) 

All  or  a  portion  of  the  site  lighting  system 
has  damaged  fixtures.  This  does  not  include 
exterior  lighting,  associated  with  the 
building. 

Note:  If  a  damaged  fixture  or  fixtures 
presents  a  safety  hazard,  rate  it  as  severe,  and 
recorded  mcinually  as  a  health  and  safety 
concern.  This  includes,  but  is  not  limited  to, 
broken  fixtiu-es  that  have  the  potential  to  fall 
on  pedestrians,  or  fixtures  that  could  lead  to 
electrocution. 

Severity  Defined 

Minor:  N/A. 

Major:  Between  10%  and  50%  of  the 
lighting  fixtures  surveyed  are  visibly  broken. 
The  broken  portion  of  the  system  does  not 
constitute  an  obvious  safety  hazard. 

Severe:  Over  50%  of  the  lighting  fixtures 
surveyed  are  visibly  broken;  or  the  broken 
portion  of  the  system  constitutes  an  obvious 
safety  hazard. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded.  (Includes  but 
not  limited  to  "Electrical  Hazards"  or 
"Hazards"). 

Missing/Broken  Bulbs  (Lighting) 

Lamps  are  missing  or  are  broken  from 
fixtures.  May  include  incandescent, 
fluorescent,  mercury  vapor,  or  others. 

Note:  This  does  not  include  building 
exterior  lighting.  Building  exterior  lighting  is 
covered  under  Building  Exterior — Lighting. 

Severity  Defined 

Minor:  N/A. 

Major:  Between  10%  and  50%  of  the 
fixtures  surveyed  have  at  least  a  single  bulb 
missing  or  broken. 

Severe:  Over  50%  of  the  fixtures  surveyed 
have  at  least  a  single  bulb  missing  or  broken. 
Comment 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Electrical 
Hazards.") 

Mailbox  Missing/Damaged  (Mailbox/Project 
Signs) 

Mailbox  does  not  function  properly  due  to 
deterioration,  damage,  or  is  absent. 

Severity  Defined 

Minor:  Mailbox  is  damaged,  vandalized,  or 
deteriorated,  but  functional. 

Major:  N/A. 

Severe:  Mailbox  is  damaged,  vandalized,  or 
deteriorated,  and  as  a  result,  is  not 
functional. 
OR 

Mailbox  is  missing. 

Signs  Missing/Damaged  (Mailbox/Project 
Signs) 

Project  sign  is  not  readable  due  to 
deterioration,  damage,  or  is  absent.  This  does 
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not  include  locations  that  do  not  require  a 
project  sign. 

Severity  Defined 

Minor:  Sign  is  damaged,  vandalized,  or 
deteriorated,  but  readable. 

Major:  N/A. 

Severe:  Sign  is  damaged,  vandalized,  or 
deteriorated,  and  as  a  result,  is  not  readable. 
OR 

Sign  is  missing. 

Comments 

Severe:  Missing  signs  should  only  be 
recorded  where  a  sign  is  required.  This    ' 
wrould  follow  from  evidence  that  a  sign  has 
been  removed  through  vemdalism  and/or 
neglect,  etc. 

Graffiti  (Market  Appeal) 

Visual  observation  of  a  crude,  (not 
recognizable  as  an  art  form),  inscription  or 
drawing  scratched,  painted  or  sprayed  on  a 
building  surface,  retaining  wall,  or  fence  so 
as  to  be  seen  by  the  public. 

Note:  Do  not  count  full  wall  murals  and 
similar  art  forms  as  graffiti. 

Severity  Defined 

Minor:  Visual  graffiti  observed  in  at  least 
one  location/area. 

Major:  Graffiti  observed  in  2-5  locations/ 
areas. 

Severe:  Graffiti  observed  in  6  or  more 
locations/areas. 

Litter  (Market  Appeal) 

Subject  to  disorderly  accumulation  of 
objects,  especially  Cc^ele^ly  discarded  trash 
located  on  the  property. 

Note:  Excessive  litter  should  be  judged  as 
you  would  view  a  city  park  in  America. 

Severity  Defined 

Minor:  N/A. 

Major:  Excessive  litter  is  observed  on  the 
property. 
Severe:  N/A 

Cracks  (Parking  Lots/Driveways/Roads) 

Visible  faults  in  the  pavement,  including 
longitudinal,  lateral,  alligator,  etc.  This  does 
not  include  cracks  from  settlement/heaving. 

Severity  Defined 

Minor:  N/A. 

Major:  A  crack  which  is  up  to  V2"  wide. 
Severe:  A  crack  larger  than  Vz"  or  multiple 
cracks  accompanied  by  surface  deterioration. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 
Ponding  (Parking  Lots/Driveways/Roads) 

A  visible  accumulation  of  water  and/or  ice 
collecting  in  a  depression  on  an  otherwise 
flat  plane. 

Severity  Defined 

Minor:  Shallow  accumulation  of  water 
(less  than  3"). 

Major:  An  accumulation  of  water  that 
affects  the  use  of  a  section  of  a  parking  lot/ 
driveway  more  than  3"  in  depth.  Parking  lot/ 
driveway  is  passable. 

Severe:  An  accumulation  of  water  that  has 
rendered  a  parking  lot/driveway  unusable. 


Potholes/Loose  Material  (Parking  Lots/ 
Driveways/Roads) 

A  hole  resulting  from  road  surface  failure; 
or  loose,  freestanding  aggregate  material  is 
observed  resulting  from  deterioration. 

Severity  Defined 

Minor:  Failure  of  pavement  due  to  potholes 
or  loose  material  that  has  not  penetrated  to 
or  exposed  the  subsurface. 

Major:  Failure  of  pavement  due  to  potholes 
or  loose  material  that  has  penetrated  to  or 
exposed  the  subsurface. 

Severe:  Loose  material  and/or  potholes  that 
render  a  parking  lot/ driveway  unusable/ 
unpassable. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Settlement/Heaving  (Parking  Lots/ 
Driveways/Roads) 

Pavement  that  sinks  and/or  rises  due  to 
failure  of  subbase  materials. 

Note:  If  there  is  a  visible  accumulation  of 
water  and/or  ice  collecting  in  the  depression, 
record  the  observation  under  ponding. 

Severity  Defined 

Minor:  Visual  indication  of  settlement/ 
heaving  with  no  visible  surface  cracks. 

Major:  Visual  indication  of  settlement/ 
heaving  evidenced  by  cracks  and  deteriorated 
surface  material. 

Severe:  Settlement/Heaving  that  renders  a 
parking  lot/ driveway  unusable/unpassable 
and/or  creates  unsafe  pedestrian  conditions. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Damaged/Broken  Equipment  (Play  Areas  and 
Equipment) 

Forcibly  fractured  into  pieces  or  shattered, 
incomplete,  inoperable,  or  missing. 

Severity  Defined 

Minor:  Visual  estimate  indicates  some 
equipment  (less  than  50%)  does  not  operate 
correctly  or  is  missing  but  pose  no  safety  risk. 

Major:  Visual  estimate  indicates  most  of 
the  equipment  (more  than  50%)  does  not 
operate  correctly  or  is  missing  but  pose  no 
safety  risk. 

Severe:  Equipment  poses  a  threat  to  safety 
capable  of  causing  injury. 

Deteriorated  Play  Area  Surface  (Play  Areas 
and  Equipment) 

Damage  to  play  area  caused  by  cracking, 
heaving,  settling,  ponding,  potholes,  loose 
materials,  erosion,  rutting,  etc. 

Severity  Defined 

Minor:  Up  10^10%  of  total  surveyed  play 
area  surface  shows  signs  of  deterioration. 

Major:  Deterioration  of  10  to  50%  of  total 
surveyed  play  area  surface. 

Severe:  Deterioration  of  more  than  50%  of 
the  surveyed  play  area  surface. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 


Broken/Damaged  Enclosure  (Refuse  DispKisal) 

The  outdoor  enclosed  area  which  serves  as 
a  trash/refuse  site  is  broken  or  damaged 
including  its  walls. 

Note:  This  does  not  include  areas  not 
designed  as  trash/refuse  enclosures  such  as 
curb  pick-up.  Address  condition  of  slab  at 
parking  lots/ driveways/roads. 

Severity  Defined 

Minor:  N/A. 

Major:  A  single  wall  or  gate  has  holes  or 
missing  components. 

Severe:  A  single  wall  or  gate  of  the 
enclosure  has  collapsed  or  is  leaning  and  in 
danger  of  falling. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Inadequate  Outside  Storage  Space  (Refuse 
Disposal) 

Insufficient  capacity  for  the  proper  storage 
of  refuse  until  disposal. 

Note:  This  does  not  include  curb  side  pick- 
up areas. 

Severity  Defined 

Minor:  Appearance  of  storage  area  is 
unsightly  and  needs  improvement,  or  the 
area  surrounding  the  refuse  storage  area  is 
impacted  by  the  presence  of  unpleasant 
odors. 

Major:  N/A. 

Severe:  Trash  cannot  be  stored  in  the 
designated  area  due  to  under-capacity  of 
refuse  storage. 

Damaged/Broken/Cracked  (Storm  Drainage) 

Separated  into  pieces.  Broken,  but  not  into 
parts  (fractured). 

Severity  Defined 

Minor:  N/A. 

Major:  Visible  structural  damage/failure 
impacting  the  system's  effectiveness. 
Significant  visible  fracture  evidence  by  lai^e, 
visible  cracks. 

Severe:  Visible  deterioration  or  failure  of  a 
large  section  yielding  an  inoperable  system. 

Debris/ObstrucUon/Sediment  (Storm 
Drainage) 

Partial  or  complete  blockage  by  broken  or 
collapsed  pipe,  infiltration  of  tree  roots, 
accumulation  of  sediment,  or  other 
obstructions. 

Severity  Defined 

Minor:  N/A. 

Major:  Accumulation  of  debris  or  sediment 
which  causes  or  has  the  estimated  potential 
of  significantly  reducing  the  flow  of  storm 
water. 

Severe:  Complete  blockage  of  the  system 
due  to  accumulation  of  a  large  quantity  of 
debris  causing  backups  into  adjacent  area(s). 

Broken/Missing  Hand  Railing  (Walkways/ 
Steps) 

The  hand  rail  is  damaged  or  non-existent. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 
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Sever  r.  The  hand-rail  for  four  or  more 
stairs  is  completely  missing  or  damaged, 
loose  or  otherwise  unusable. 

Cracks/:  iettlement/Heaving  (Walkways/ 
Steps) 

Visibl  3  faults  in  the  pavement,  including 
longitu(  inal.  lateral,  alligator,  etc.  Pavement 
I  s  and/or  rises  due  to  failure  of 
materials. 

This  does  not  include  cracks  on 
ots/driveways  or  roads. 

Defined 


that  sin 

subbase 

Note: 

parking 

Severity 

Minoi 
Major 

which 
Seven 

missing 


N/A. 

Evidence  of  cracks  or  other  defects 
not  affect  traffic  ability. 
Cracks/hinging/tilting  and/or 
sections  that  affect  traffic  ability. 


d) 


Conmiei  ts 


Sever* 
concern 
(Include 

Spalling 

A  concrete 
flaking, 
exposing 


ch: 


Severity  Defined 


Damaged 
Missing 

Fire 
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:  If  condition  is  a  health  and  safety 
it  must  be  recorded  manually, 
but  not  limited  to  "Hazards.") 


(Walkways/Steps) 

or  masonry  walkway  that  is 
ipping  or  crumbling,  possible 
underlying  reinforcing  material. 


Small  areas,  (4"  x  4"  or  less),  of 
stairs  are  affected. 
N/A. 
Large  areas,  (greater  than  4"  x  4"), 

are  impacted  and  affects 
ity. 


If  condition  is  a  health  and  safety 
it  must  be  recorded  manually, 
but  not  limited  to  "Hazards.") 

Exterior  Inspectable  Items 
inspect  for  "Building  Exterior"  are 


Minor 
walkwa>  / 

Major: 

Severe 
of  walkv  ay/stairs 
traffic 

CommeiJts 

Severe 
concern 
(Include! 

Building 

Items 
as  foUov^s 
Doors 

Foundations 

Roofs 
Window  1 
Fire  Esca  pes 
Lighting 
Walls 

Doors  (Bi  lilding  Exterior) 

Means  of  access  to  the  interior  of  a 
building  sr  structure.  Doors  provide  privacy, 
control  p  issage,  maintain  security,  provide 
fire  and  i  /eather  resistance.  Includes  entry  to 
maintena  nee  areas,  boiler  and  mechanical 
rooms,  el  ectrical  vaults,  storage  areas,  etc. 

Note:  1  his  does  not  include  unit  doors. 

This  in  spectable  item  can  have  the 
followinj  deficiencies: 

Broken/N  lissing  Glazing/Glass 
Damaged  Hardware/Locks 
Deteriora  ;ed/Missing  Caulking  Seals 
Damaged  'Missing  Screen/Storm/Security 

Door 
DamagedlFrames/Threshold/Lintels/Trim 


Surface  (Holes/Paint/Rusting) 

oor 


Escabes  (Building  Exterior) 

All  bui  dings  must  have  acceptable  fire 
exits.  This  includes  both  stairway  access 
doors  &  e  eternal  exits.  These  can  include 
external  f  re  escapes,  fire  towers,  operable 


windows  on  the  lower  floors  with  easy  access 
to  the  ground  or  a  back  door  opening  onto 
a  porch  with  a  stairway  leading  to  the 
ground. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Blocked  Egress/Ladders 
Visibly  Missing  Components 

Foundations  (Building  Exterior) 

Lowest  level  structural  wall  or  floor 
responsible  for  transferring  the  building's 
load  to  the  appropriate  footings  and  soil. 
Materials  may  include  concrete,  stone, 
masonry  and  wood. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Cracks/Gaps 
Spalling/Exposed  Rebar 

Lighting  (Building  Exterior) 

System  to  provide  illumination  of  building 
exteriors  and  surrounding  grounds.  Includes 
fixtures,  lamps,  stanchions,  poles,  supports, 
and  electrical  supply  that  are  associated  with 
the  building  itself. 

Note:  This  does  not  include  site  lighting. 
This  inspectable  item  can  have  the 
following  deficiencies: 

Broken  Fixtures 
Missing/Broken  Bulbs 

Roofs  (Building  Exterior) 

Roof  system  consists  of  the  structural  deck, 
weathering  surface,  flashing,  parapet,  and 
drainage  system.  They  may  be  flat  or  pitched. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Damaged/Clogged  Drains 
Damaged  Vents 
Missing/Damaged  Shingles 
Missing/Damaged  Components  from 

Downspout/Gutter 
Damaged  Soffits/Fascia 
Damaged/Torn  Membrane/Missing  Ballast 
Ponding  (Roofs) 

Walls  (Building  Exterior) 

The  exterior  enclosure  of  the  building  or 
structure.  Materials  for  construction  include 
concrete,  masonry  block,  brick,  stone,  wood, 
glass  block.  Surface  finish  materials  include 
metal,  wood,  vinyl,  stucco. 

Note:  This  does  not  include  foundation 
walls. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Cracks/Gaps 

Missing  Pieces/Holes/Spalling 
Missing/Damaged  Caulking/Mortar 
Damaged  Chimneys 
Stained/Peeling/Needs  Paint 

Windows  (Building  Exterior) 

Window  systems  provide  light,  security, 
and  exclusion  of  exterior  noise,  dust,  heat, 
and  cold.  Frame  materials  include  wood, 
aluminum,  vinyl,  etc. 

Note:  This  does  not  include  windows  that 
have  defects  noted  from  inspection  from 
inside  the  unit. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Broken/Missing/Cracked  Panes 
Damaged  Sills/Frames/Lintels/Trim 


Missing/Deteriorated  Caulking/Glazing 

Compound 
Damaged/Missing  Screens 
Security  Bars  Prevent  Egress 
Peeling/Needs  Paint 

Broken/Missing  Glazing/Glass  (Doors) 

The  glass  emd/or  compound/structure  to 
support  and  hold  glass  or  other  materials 
within  a  frame  are  missing  or  broken. 
Severity  Defined 

Minor:  For  one  or  more  doors,  glazing  is 
inadequate  to  secure  glass,  but  door  is  usable 
and  presents  no  immediate  security  risk. 

Major:  N/A. 

Severe:  For  at  least  one  door,  the  operation, 
function,  or  security  of  the  door  is  destroyed 
by  the  missing  or  broken  glazing  and/or  glass. 
One  door  in  this  condition  is  sufficient  to 
classify  the  door  system  as  severe. 

Damaged  Frames/Threshold/Lintels/Trim 
(Doors) 

The  frame,  header,  jamb,  threshold,  lintels, 
or  trim,  is  visibly  warped,  split,  cracked,  or 
broken  in  some  manner. 


Severity  Defined 

Minor:  A  single  door's  frame/threshold/ 
lintel  and/or  trim  is  damaged  but  does  not 
hinder  door  operation.  The  damaged  door 
frame  does  not  prevent  door  from  being 
locked. 

Major:  More  than  one  door  has  the  minor 
damage  defined  above. 

Severe:  At  least  one  door  is  rendered 
inoperable  and/or  unlockable  due  to  damage 
to  the  door's  frame/threshold/lintel  and/or 
trim. 

Damaged  Hardware/Locks  (Doors) 

The  attachments  to  a  door  to  provide 
hinging,  hanging,  opening,  closing,  or 
security  are  damaged  or  missing.  Includes 
locks,  panic  hardware,  overhead  door  tracks, 
springs  and  pulleys,  sliding  door  tracks  and 
hangers,  and  door  closures. 

Severity  Defined 

Minor:  A  single  door's  hardware,  as 
defined  above,  is  damaged  but  does  not 
hinder  current  door  operation.  The  door 
functions,  is  lockable,  and  the  door's  panic 
hardware  is  operable. 

Major:  More  than  one  building  exterior 
door  has  minor  damaged  hardware  as  defined 
above. 

Severe:  A  single  door  is  rendered 
inoperable  and/or  unlockable  (if  locking  is 
required)  due  to  damage  to  the  door's 
hardware. 
OR 

A  single  building  exterior  door's  panic 
hardware  is  not  operable. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Damaged  Surface  (Holes/Paint/Rusting) 
(Doors) 

Damage  in  the  door  surface  that  may  affect 
either  the  surface  protection  or  the  strength 
of  the  door,  or  it  may  compromise  building 
security.  Includes  holes,  peeling/cracking/no 
paint,  or  significant  rust. 
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Severity  Defined 

Minor:  Any  one  door  has  either:  small 
holes  (less  than  'A  inch  in  diameter); 
cracking/peeling  paint;  and/or  the  door  or  its 
components  are  rusting. 

Major:  If  more  than  one  building  exterior 
door  has  minor  surface  damage  as  defined 
above. 

OR 

Any  single  door  that  has  a  hole  or  holes 
ranging  in  size  from  V*  inch  up  to  1  inch  in 
diameter. 

Severe:  Any  single  door  has  a  hole  or  holes 
larger  than  1  inch  in  diameter,  or  significant 
peeling/cracking/no  paint  or  rust  that  affects 
the  integrity  of  the  door  surface. 

Deteriorated/Missing  Caulking/Seals  (Doors) 

Sealant  and  stripping  designed  to  provide 
weather  resistance  or  caulking  is  missing  or 
deteriorated. 

Severity  Defined 

Minor:  For  a  single  door,  missing  or 
deteriorated  caulk  is  confined  to  small  areas 
with  no  evidence  of  damage  to  the  door  and/ 
or  surrounding  structure. 

Major:  For  a  single  door,  missing  or 
deteriorated  caulk  is  consistently  evident  for 
the  majority  of  the  door  with  no  evidence  of 
damage  to  the  door  and/or  surrounding 
structiore. 
OR 

2  or  more  of  the  doors  surveyed  have 
minor  deficiencies. 

Severe:  For  at  least  one  door,  missing  or 
deteriorated  caulking  is  evident  along  with 
evidence  of  leaks  or  damage  to  the  door  or 
surrounding  structure;  or  more  than  half  the 
total  doors  surveyed  have  minor  caulking 
deficiencies. 
OR 

The  seal  is  missing. 

Missing  Door  (Doors) 

Door  is  absent. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  A  single  missing  building  exterior 
door  constitutes  a  severe  condition. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Blocked  Egress/Ladders  (Fire  Escapes) 

Any  part  of  the  fire  escape,  including 
ladders,  is  visibly  blocked  in  a  way  that 
limits  or  restricts  cleeir  egress. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Items  are  stored  or  barriers  are 
present  such  that  clear  egress  is  restricted  or 
blocked. 

Visibly  Missing  Components  (Fire  Escapes) 

Any  components  that  affect  functionality 
of  the  fire  escape  are  visibly  missing. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Functional  components  are  visibly 
missing  (such  as  one  section  of  a  ladder  is 
not  present  or  a  railing  is  missing). 


Cracks/Gaps  (Foundations) 

Visible  split  in  the  exterior  of  the  lowest 
structural  wall. 

Note:  Cracks  that  show  evidence  of  water 
penetration  should  be  evaluated  here. 

Severity  Defined 

Minor:  Visible  hairline  cracks  that  do  not 
appear  to  provide  opportunity  for  water 
penetration. 
OR 

Minor  broken  pieces  from  settlement  (e.g., 
a  single  brick). 

Major:  Cracks  that  exceed  Vs"  in  width  or 
depth.  May  also  provide  opportunities  for 
water  penetration. 
OR 

Large  pieces,  such  as  numerous  bricks,  that 
are  separated  from  the  wall/floor. 

Severe:  Large  cracks  or  gaps  visibly 
estimated  to  exceed  Va"  in  width  or  depth 
possibly  indicating  a  serious  structural 
problem. 
OR 

Cracks  that  are  the  full  depth  of  the  wall 
and/or  provide  opportunity  for  water 
penetration. 
OR 

Wall/floor  sections  that  are  broken  apart. 

Comments 

Severe:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Spalling/Exposed  Rebar  (Foundations) 

The  concrete  or  masonry  wall  that  is 
flaking,  chipping,  or  crumbling  possibly 
exposing  underlying  reinforcing  material 
(rebar). 

Severity  Defined 

Minor:  Spalling  is  confined  to  areas 
affecting  less  than  10%  of  the  foundation 
wall  area  inspected. 

Major:  Obvious  large  spalied  area(s) 
affecting  10%  to  50%  of  any  individual 
foundation  wall. 

Severe:  Obvious  significant  spalied  area(s) 
affecting  50%  or  more  of  amy  individual 
foundation  wall. 
OR 

Spalling  which  causes  any  reinforcing 
material  (rebar  or  other)  to  be  exposed. 

Comments 

Severe:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Broken  Fixtures  (Lighting) 

All  or  a  portion  of  the  lighting  that  is 
associated  with  the  building  itself  This  does 
not  include  lighting  attached  to  the  building 
utilized  for  purposes  such  as  lighting  the  site. 

Note:  If  a  damaged  fixture  or  fixtures 
presents  a  safety  hazard,  rate  it  as  severe,  and 
recorded  manually  as  a  health  and  safety 
concern.  This  includes,  but  is  not  limited  to, 
broken  fixtures  that  have  the  potential  to  fall 
on  pedestrians,  or  fixtures  that  could  lead  to 
electrocution. 

Severity  Defined 

Minor:  N/A. 

Major:  Between  10%  and  50%  of  the 
lighting  fixtures  surveyed  are  visibly  broken. 


The  broken  portion  of  the  system  does  not 
constitute  an  obvious  safety  hazard. 

Severe:  Over  50%  of  the  lighting  fixtures 
surveyed  are  visibly  broken;  or  the  broken 
portion  of  the  system  constitutes  an  obvious 
safety  hazard. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Electrical 
Hazards"  or  "Hazards.") 

Missing/Broken  Bulbs  (Lighting) 

Lamps  are  missing  or  broken  from  fixtures. 
May  include  incandescent,  fluorescent, 
mercury  vapor,  or  others. 

Note:  This  does  not  include  SITE  Lighting. 
Site  Lighting  is  covered  under  Site  "Lighting. 

Severity  Defined 

Minor:  N/A. 

Major:  Between  10%  and  50%  of  the 
fixtures  surveyed  have  at  least  a  single  bulb 
visibly  missing  or  broken. 

Severe:  Over  50%  of  the  fixtures  surveyed 
have  at  least  a  single  bulb  visibly  missing  or 
broken. 

Comments 

Major:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Electrical 
Hazards.") 

Damaged/Clogged  Drains  (Roofs) 

The  drainage  system  does  not  effectively 
remove  water. 

Note:  Generally,  this  deficiency  applies  to 
flat  roofs.  This  does  not  include  gutters  and 
downspouts.  Refer  to  Building  Exterior — 
Roofs — Missing  Components  from 
Downspouts/Gutters. 

Severity  Defined 

Minor:  N/A. 

Major:  Debris  around  or  in  a  drain  is 
observed  with  no  evidence  of  ponding 
observed. 
OR 

Drain  is  damaged  but  still  functions. 

Severe:  Debris  around  or  in  a  drain  is 
observed  with  evidence  of  ponding  observed. 
OR 

Damage  is  such  that  drain  no  longer 
functions. 

Comments 

Severe:  Inspection  by  roofing  specialist  is 
recommended  if  doubt  of  the  severity  of  the 
condition  exists. 

Damaged  Soffits/Fascia  (Roofs) 

Soffit  fascia  and/or  associated  components 
are  damaged.  May  provide  visible 
opportunity  for  water  penetration  or  other 
damage  from  natural  elements. 

Severity  Defined 

Minor:  Damage  to  soffit/fascia  is  visible  but 
no  obvious  opportunities  for  water 
penetration  are  observed. 

Major:  N/A. 

Severe:  Soffits/Fascia  are  missing  (from 
where  required)  or  damaged  so  that  water 
penetration  is  visibly  possible. 
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Severe 
recomme* 
condition  exists 

Missing/I  amaged  Components  from 
Downspo  It/Gutter  (Roofs) 

Comp(  nents  of  the  drainage  system 
are  visib  y  missing.  The  system  includes 
gutters,  Ijaders,  downspouts, 
splashbh  )cks  and  drain  openings. 

is  does  not  include  clogged  drains. 

ilding  Exterior — Roofs — Clogged 


Bi 


Note 

Refer  to 
Drains. 

Severity  Ilefined 

Minor:  1  iplashblocks  are  missing  or 
damaged. 

Major:  ff/A. 

Severe 
visibly 
opportuni ; 
structure 
surroundi 


drainage  system  components  are 
mi  ising  or  damaged  providing 
ies  for  damage  to  the  roof, 
sxterior  wall  surface,  interior,  or 
grounds. 

Missing/D^aged/Shingles  (Roofs) 

igles  are  missing  or  damaged 
udes,  but  is  not  limited  to, 
1  irrarping,  cupping  or  deteriorated, 
square  is  defined  as  100  square 


D  efined 
WA. 

to  2  squares  of  surface  material 
are  missing. 

*/lore  than  2  squares  of  shingles  are 
be  missing  from  surveyed  roofing 


IP 


oofs) 
of  areas  of  standing  water  exists. 


Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Evidence  of  standing  water  on  roof 
causing  potential  or  visible  damage  to  roof 
surface  or  underlying  materials. 

Comments 

Severe:  Inspection  by  roofing  specialist  is 
recommended  if  doubt  of  the  severity  of  the 
condition  exists. 

Cracks/Gaps  (Walls) 

Visible  split,  separation,  or  gap  in  the 
exterior  walls. 

Severity  Defined 

Minor:  Crack  that  is  less  than  1/8  inch  in 
width  or  depth. 

Major:  Crack  that  exceeds  1/8  inch  in 
width  or  depth.  May  also  provide 
opportunities  for  water  penetration. 
OR 

Pieces,  such  as  numerous  bricks,  that  eire 
separated  from  the  wall. 

Severe:  Large  crack  or  gap  visibly 
estimated  to  exceed  3/8  inch  in  width  or 
depth  possibly  indicating  a  serious  structural 
problem. 
OR 

Crack  that  is  the  full  depth  of  the  wall  and/ 
or  provides  opportunity  for  water 
penetration. 
OR 

Wall  sections  that  are  broken  apart. 

Comments 

Major:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Severe:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Damaged  Chimneys  (Walls) 

The  chimney.  Including  the  portion 
extending  above  the  roof  line,  has  separated 
from  the  wall  or  has  cracks,  spalling,  missing 
pieces,  or  broken  sections. 

Severity  Defined 

Minor:  N/A. 

Major:  Surface  of  chimney  is  cracking, 
spalling,  or  otherwise  showing  visible  surface 
damage. 

Severe:  Part  or  all  of  the  chimney  has 
visibly  separated  from  the  adjacent  wall. 
Cracked  or  fallen  pieces  or  sections  may 
currently  be  present  or  there  is  a  risk  of 
falling  pieces  creating  a  safety  hazard. 

Missing  Pieces/Holes/Spalling  (Walls) 

Deterioration,  such  as  missing  pieces,  holes 
or  spalling  in  the  exterior  wall  surface.  May 
also  be  attributed  to  rotting  materials;  or, 
concrete,  stucco,  or  masonry  wall  is  flaking, 
chipping,  or  crumbling. 

Severity  Defined 

Minor:  N/A. 

Major:  Any  missing  piece,  such  as,  a  single 
brick  or  section  of  siding,  or  hole. 
OR 
Deterioration  that  affects  an  area  up  to  8V2" 
x  11". 

Severe:  Deterioration  that  causes  any 
reinforcing  material  (re-bar)  to  be  exposed. 
OR 


More  than  one  missing  piece,  such  as  a  few 
bricks,  or  section  of  siding  or  holes  that 
affects  an  area  larger  than  8V2"  x  11". 
OR 

Any  size  hole  that  completely  penetrates 
the  exterior  wall. 

Comments 

Major:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Severe:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Missing/Damaged  Caulking/Mortar  (Walls) 

Caulking  designed  to  provide  weather 
resistcmce  or  mortar  is  missing  or 
deteriorated. 

Note:  This  doesn't  include  caulking 
relative  to  doors  and  windows  as  they  are 
covered  in  other  areas.  All  other  caulking, 
etc.  should  be  addressed  here. 

Severity  Defined 

Minor:  Mortar  is  missing  around  a  single 
masonry  unit. 
OR 

Deteriorated  caulk  is  confined  to  less  than 
12  inches. 

Major:  Mortar  is  missing  in  around  more 
than  one  contiguous  masonry  unit. 
OR 

Deteriorated  caulking  is  evident  in  an  area 
longer  than  12  inches. 

Severe:  N/A. 

Stained/Peeling/Needs  Paint  (Walls) 

Paint  is  cracking,  flaking,  otherwise 
deteriorated.  Water  damage  or  related 
problems  have  stained  the  paint. 

Note:  This  does  not  include  walls  that  are 
not  intended  to  have  paint,  such  as  most 
brick  walls,  etc. 

Severity  Defined 

Minor:  Visible  observations  estimate  that 
less  than  50%  of  a  single  building  exterior 
wall  is  affected. 

Major:  Visible  observations  estimate  that 
more  than  50%  of  a  single  building  exterior 
wall  is  affected. 

Severe:  N/A. 

Broken/Missing/Cracked  Panes  (Windows) 

Glass  pane  is  broken,  missing  or  cracked. 

Severity  Defined 

Minor:  Glass  pane  is  cracked,  but  no  sharp 
edges  are  present. 
Major:  N/A. 
Severe:  Glass  pane  is  missing  or  broken. 

Damaged/Missing  Screens  (Windows) 

Screen  is  punctured,  torn,  is  otherwise 
damaged  or  is  missing. 

Severity  Defined 

Minor:  Screen  has  significant  punctures, 
tears,  is  otherwise  damaged  or  is  missing. 
Major:  N/A. 
Severe:  N/A. 

Damaged  Sills/Frames/Lintels/Trim 
(Windows) 

Window  sills,  frames,  sash  lintels,  or  trim 
are  damaged  by  decay,  rust,  rot,  corrosion,  or 
other  deterioration. 
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Severity  Defined 

Minor:  N/A. 

Major:  Damage  does  not  affect  the 
window's  intended  operation. 

Severe:  Damage  affects  the  window's 
intended  operation. 

Missing/Deteriorated  Caulking/Glazing 
Compound  (Windows) 

Caulking  or  glazing  compound  to  provide 
weather  resistance  is  missing  or  deteriorated. 

Note:  This  also  includes  Thermopane  or 
insulated  windows  that  have  failed. 

Severity  Defined 

Minor:  Missing  or  deteriorated  caulk  or 
glazing  compound  is  confined  to  small  areas 
with  no  evidence  of  damage  to  the  window 
and/or  surrounding  structure. 

Major:  Missing  or  deteriorated  caulk  or 
glazing  compound  is  consistently  evident  for 
the  majority  of  the  window  with  no  evidence 
of  damage  to  the  window  and/or  surrounding 
structure. 
OR 

2  or  more  of  the  windows  surveyed  have 
minor  deficiencies. 

Severe:  Evidence  of  leaks  or  damage  to  the 
window  or  surrounding  structure. 

Peeling/Needs  Paint  (Windows) 

Paint  covering  the  window  assembly/trim 
is  cracking,  flaking,  or  otherwise  failing;  or 
window  assembly/trim  is  not  painted  or  is 
exposed  to  the  elements. 

Note:  This  does  not  include  windows  that 
are  not  intended  to  be  painted. 

Severity  Defined 

Minor:  Peeling  paint  and/or  a  window  in 
need  of  paint  is  observed. 
Major:  N/A. 
Severe:  N/A. 

Security  Bars  Prevent  Egress  (Windows) 

Security  bars  are  damaged,  constructed  or 
installed,  such  that  egress  is  severely  limited 
or  impossible. 

Note:  Thisdoes  not  include  windows  not 
designed  or  intended  for  egress. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  The  ability  to  exit  through  the 
window  is  limited  by  security  bars  that  do 
not  function  properly  and,  therefore,  pose 
safety  risks. 

Deteriorated/Missing  Caulking/Seals  (Doors) 

Sealant  and  stripping  designed  to  provide 
weather  resistance  or  caulking  is  missing  or 
deteriorated. 

Severity  Defined 

Minor:  For  a  single  window,  missing  or 
deteriorated  caulk  is  confined  to  small  areas 
with  no  evidence  of  damage  to  the  door  and/ 
or  surrounding  structure. 

Major:  For  a  single  door,  missing  or 
deteriorated  caulk  is  consistently  evident  for 
the  majority  of  the  door  with  no  evidence  of 
damage  to  the  door  and  /or  surrounding 
structure. 
OR 

2  or  more  of  the  doors  surveyed  have 
minor  deficiencies. 


Severe:  For  at  least  one  door  missing  or 
deteriorated  caulking  is  evident  along  with 
evidence  of  leaks  or  damage  to  the  door 
surrounding  structure;  or  more  than  half  of 
the  total  door  surveyed  have  minor  caulking 
deficiencies. 
OR 

The  seal  is  missing. 

Building  Systems  Inspectable  Items 

Items  to  inspect  for  "Building  Systems"  are 
as  follows: 

Domestic  Water 
Elevators 
Exhaust  System 
HVAC 

Electrical  System 
Emergency  Power 
Fire  Protection 
Sanitary  System 

Domestic  Water  (Building  Systems) 

Portion  of  the  building  system  that 
provides  potable  water  conditioning,  heating, 
and  distribution  taking  its  source  from 
outside  the  building  and  terminating  in 
domestic  plumbing  fixtures.  The  system 
typically  consists  of  water  conditioners 
(filters  and  softeners),  water  heaters,  transfer 
and  circulating  pumps,  strainers,  and 
connecting  piping,  fittings,  valves,  and 
supports. 

Note:  This  does  not  include  portion  of 
water  supply  that  connects  to  the  heating  and 
cooling  system.  Also,  the  delivery  points  of 
the  system  such  as  sinks  and  faucets  in  units 
or  common  areas. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Central  Hot  Water  Supply  Inoperable 
Misaligned  Ventilation  System 
Rust/Corrosion  on  Heater  Chimney 
Rust/Corrosion  on  Central  Water 

Components 
Leaking  Central  Water  Supply 
Missing  Pressure  Relief  Valve 
Water  Supply  Inoperable 

Electrical  System  (Building  Systems) 

Portion  of  the  building  system  that  safely 
provides  electrical  power  throughout  the 
building.  Including  equipment  that  provides 
control,  protection,  metering,  and  service. 

Note:  This  does  not  include  transformers  or 
metering  that  belongs  to  the  providing  utility. 
Equipment  that  is  part  of  any  emergency 
power  generating  system.  Terminal 
equipment  such  as  receptacles,  switches,  or 
panelboards  that  are  located  in  the  units  or 
common  areas. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Blocked  Access/Improper  Storage 
Evidence  of  Leaks/Corrosion 
Missing  Breakers 
Burnt  Breakers 
Frayed  Wiring 
Missing  Covers 

Elevators  (Building  Systems) 

Vertical  conveyance  system  for  moving 
personnel,  equipment,  materials,  household 
goods,  etc. 

This  inspectable  item  can  have  the 
following  deficiency: 
Not  Operable 


Emergency  Power  (Building  Systems) 

Standby/backup  equipment  intended  to 
supply  illumination  or  power  or  both, 
(battery  or  generator  set)  during  utility 
outage. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Run-Up  Records/Documentation  Not 
Available 

Exhaust  System  (Building  Systems) 

The  system  used  to  primarily  exhaust  stale 
air  from  the  building.  Primarily  from  the 
kitchen  and  bathroom  areas. 

Note:  This  does  not  include  elements 
related  to  the  HVAC  system. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Roof  Exhaust  Fans  Inoperable 
Fire  Protection  (Building  Systems) 

Building  System  designed  to  minimize  the 
effects  of  a  fire.  May  include  the  following: 
fire  walls  and  doors,  portable  fire 
extinguishers,  and  permanent  sprinkler 
systems. 

Note:  This  does  not  include  fire  detection, 
alarm,  and  control  devices. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Missing  Sprinkler  Head 
Missing/Damaged/Expired  Extinguishers 

HVAC  (Building  Systems) 

Portion  of  the  building  system  that 
provides  ability  to  heat  or  cool  the  air  within 
the  building.  Includes  equipment  such  as 
boilers,  burners,  furnaces,  fuel  supply,  hot 
water  and  steeim  distribution,  and  associated 
piping,  filters,  and  equipment.  Also  includes 
air  handling  equipment  and  associated 
ventilation  ducting. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Boiler/Piunp  Leaks 
Fuel  Supply  Leaks 
General  Rust/Corrosion 
Gas  Fired  Unit — Missing/Misedigned 

Chimney 

Sanitary  System  (Building  Systems) 

Portion  of  the  building  system  that 
provides  for  the  disposal  of  waste  products 
with  discharge  to  the  local  sewage  system. 
Can  include  sources  such  as  domestic 
plumbing  fixtures,  floor  drains,  and  other 
area  drains.  Consists  of  floor  drains  and 
traps,  collection  sumps,  sewage  ejectors, 
sewage  pumps,  and  collection  piping, 
fittings,  valves,  and  supports. 

Note:  This  does  not  include  site  storm 
drainage.  Refer  to  Site — Storm  Drainage. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Broken/Leaking/Clogged  Pipes  or  Drains 

(Sanitary  System) 
Missing  Drain/Cleanout/Manhole  Covers 

Central  Hot  Water  Supply  Inoperable 
(Domestic  Water) 

Hot  water  is  unavailable. 

Severity  Defined 

Minor:  N/A. 
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Maj(  ir:  N/A. 

Sev(  re:  After  running  for  severed  minutes, 
water  rom  hot  water  taps  is  not  warmer  than 
room  t  smperature. 

Leakin  g  Central  Water  Supply  (Domestic 
Water] 

Wat(  ir  visibly  leaking  from  any  water 
system  component.  Includes  valve  flanges, 
stems,  podies,  hose  bibbs  or  from  any 
domestic  water  tank  or  its  pipe  or  pipe 
connec  tions. 

Note ;  This  includes  both  hot  and  cold 
water. 

Severit  y  Defined 

Mine  r:  N/A. 
Major:  N/A. 
Seve  -e:  Water  is  visibly  leaking. 

Comm(  nts 

Seve  -e:  If  condition  is  a  health  and  safety 
concen  i.  it  must  be  recorded  manually. 
(Includ  BS  but  not  limited  to  "Electrical 
Hazards".) 

Misaligned  Ventilation  System  (Domestic 
Water) 

The  lentilation  system  on  a  gets/oil  fired 
water  heater  is  misaligned. 

Severit; '  Defined 

Mino  r:  N/A. 

Majoi :  N/A. 

Seveie:  Any  misalignment/damaged  which 
may  cai  ise  improper  or  dangerous  venting  of 
exhaust  gases. 

Missinf  Pressure  Relief  Valve  (Domestic 
Water) 

Press  ire  relief  valve  on  central  hot  water 
heating  system  is  not  present. 

Note:  This  does  not  include  the  pipe  from 
the  PRV  to  the  floor. 

Sever  ity  Defined 

Minoi  •:  N/A. 

Majoi:  N/A. 

Sever  3:  No  pressure  relief  valve  present. 

Rust/Co  rrosion  on  Central  Water 
Compoi  lents  (Domestic  Water) 

The  n  laterial  condition  of  the  equipment 
and/or  i  ssociated  piping  shows  evidence  of 
flaking,  discoloration,  pitting  or  crevices. 
Severity  Defined 

Minoi :  N/A. 

Major  Significant  formations  of  metal 
oxides  a  re  visible  or  a  noticeable  pit  or 
crevice  las  developed. 

Sever  r.  Condition  has  rendered  equipment 
and/or  { iping  inoperable. 

Rust/Co  Tosion  on  Heater  Chimney  (Domestic 
Water) 

The  rr  aterial  condition  of  the  water  heater 
chimnej  shows  evidence  of  flaking, 
discolor  Jtion,  pitting  or  crevices. 
Severity  Defined 

Minor ;  N/A. 

Major  N/A. 

Seven  :  The  water  heater  chimney  shows 
evidencii  of  flaking,  discoloration,  pitting  or 
crevices  which  may  result  in  holes, 
ultimate  y,  allowing  leaks  of  toxic  gases  from 
the  chin  ney. 


Water  Supply  Inoperable  (Domestic  Water) 

Water  is  unavailable  at  unit  or  common 
area  faucets. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Running  water  is  unavailable 
within  any  area  of  the  building. 

Blocked  Access/Improper  Storage  (Electrical 
System) 

The  placing  of  any  object  that  will  delay 
or  prevent  access  to  any  panelboard  or  main 
power  switch. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  One  or  more  items  are  placed  in 
front  of  the  building  systems'  electrical 
panel. 

Burnt  Breakers  (Electrical  System) 

Breakers  having  carbon  on  the  plastic 
body,  or  plastic  body  is  melted  and  scarred. 
Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Any  signs  of  carbon  residue  or 
breaker  is  melted  and/or  has  arcing  scars. 

Evidence  of  Leaks/Corrosion  (Electrical 
System) 

Liquid  stains,  rust  marks  or  other  signs  of 
corrosion  are  found  on  electrical  enclosures 
or  hardware. 

Note:  Do  not  address  surface  rust  if  it  does 
not  affect  the  condition  of  the  electrical 
enclosure. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Any  corrosion  that  affects  the 
condition  of  the  current  carrying 
components.  Stains  and/or  rust  on  the 
interior  of  electrical  enclosures  or  evidence 
of  water  leaks  are  present  in  the  enclosure  or 
hardware. 

Frayed  Wiring  (Electrical  System) 

Insulation  may  be  frayed,  stripped,  or 
removed  resulting  in  a  potentially  dangerous 
condition. 

Note:  This  does  not  include  any  wires  not 
intended  to  be  insulated,  such  as  grounding 
wires. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Nicks,  abrasions  or  fraying  of  the 
insulation. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Electrical 
Hazards.") 

Missing  Breakers  (Electrical  System) 

An  open  circuit  breaker  position  in  a 
panel-board,  main  panel  board  or  other 
electrical  box  containing  circuit  breakers;  not 
appropriately  blanked-off. 

Severity  Defined 

Minor:  N/A. 


Major:  N/A. 

Severe:  Open  breaker  port. 

Missing  Covers  (Electrical  System) 

Missing  covers  on  any  electrical  device 
box,  panel  box,  switch  gear  box,  control 
panel,  etc.,  where  visible  electrical 
connections  are  exposed. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Cover  is  missing  resulting  in 
exposed  visible  electrical  connections. 

Not  Operable  (Elevators) 

Elevator  will  not  ascend  or  descend.  Door 
will  not  open  or  close.  Door  opens  without 
cab  being  present. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Any  elevator  that  is  either 
inoperable  or  doors  open  without  cab 
present. 

Auxiliary  Lighting  Inoperable  (Emergency 
Power) 

Emergency  lighting  which  provides 
illumination  during  periods  of  power  outage. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Auxiliary  lighting  does  not 
function. 

Severity  Defined 

Minor:  N/A. 

Major:  Current  records  (within  the  last  12 
months)  are  lost  but  old  records  demonstrate 
proper  use. 

Severe:  No  records  are  available. 

Roof  Exhaust  Fans  Inoperable  (Exhaust 
System) 

The  ventilation  system  to  exhaust  kitchen 
and/or  bathroom  air  is  inoperable. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Roof  exhaust  fan  unit  is  inoperable. 
Missing  Sprinkler  Head  (Fire  Protection) 

Any  sprinkler  head  connected  to  the 
central  fire  protection  system  is  missing, 
visibly  disabled,  blocked,  and/or  capped. 
Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Any  sprinkler  head  is  missing, 
visibly  disabled,  blocked,  and/or  capped. 
Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Missing/Damaged/Expired  Extinguishers 
(Fire  Protection) 

A  portable  fire  extinguisher  is  not  in  its 
proper  location,  is  damaged  or  the 
extinguisher  certification  has  expired. 

Note:  This  includes  fire  hoses  in  fire 
cabinets. 

Severity  Defined 

Minor:  N/A. 
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Major:  N/A. 

Severe:  Missing  or  damaged  extinguisher, 
or  expired  extinguisher  certificate  is 
observed. 

Boiler/Pump  Leaks  (HVAC) 

Escaping  of  water/steam  from  unit  casing 
or  system  piping. 

Note:  This  does  not  include  fuel  supply 
leaks.  See  Building  Systems — HVAC  fuel 
supply  leaks.  Also,  don't  include  steam 
escaping  from  pressure  relief  valves. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 
Severe:  Visible  leak  is  observed. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Include  but  not  limited  to  "Hazards.") 

Fuel  Supply  Leaks  (HVAC) 

There  is  evidence  of  fuel  escaping  fit)m  a 
fuel  storage  tank  or  fuel  line. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Any  leakage  of  fuel  fix)m  the 
supply  tank  or  piping. 

Gas  Fired  Unit — Missing/Misaligned 
Chimney  (HVAC) 

The  exhaust  system  on  a  gas/oil  fired  unit 
is  misaligned. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Any  misalignment  which  causes 
improper  or  dangerous  venting  of  gases. 

General  Rust/Corrosion  (HVAC) 

The  material  condition  of  the  equipment 
and/or  associated  piping/ducting  shows 
evidence  of  flaking,  discoloration,  pitting  or 
crevices. 

Severity  Defined 

Minor:  N/A. 

Major:  Significant  formations  of  metal 
oxides  are  visible  or  a  noticeable  pit  or 
crevice  has  developed. 

Severe:  Condition  has  rendered  equipment 
and/or  piping  inbperable. 

Broken/Leaking/Clogged  Pipes  or  Drains 
(Sanitary  System) 

Any  visible  leaks  in  sanitary  system 
components  or  visibly  clogged  drains. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Visible  active  leaks  are  observed 
within  or  ciround  the  system  components. 
Standing  water,  puddles,  or  ponding  have 
occurred  which  is  indicative  of  leaks  or 
clogged  drains. 

Missing  Drain/Cleanout/Manhole  Covers 
(Sanitary  System) 

The  protective  covers  are  not  present. 

Note:  This  also  includes  covers  observed 
while  walking  the  site. 

Severity  Defined 

Minor:  N/A. 


Major:  N/A. 

Severe:  Cover  is  missing. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Include  but  is  not  limited  to  "Air  Quality", 
"Hazards.") 

Common  Areas  Inspectable  Items 

Items  to  inspect  for  "Common  Areas"  are 
as  follows: 

Basement/Garage/Carport 

Closet/Utility/Mechanical 

Gonmiunity  Room 

Day  Care 

Halls/Co  tridors/Stairs 

Kitchen 

Laundry  Room 

Lobby 

Office 

Other  Community  Spaces 

Patio/Porch/Balcony 

Pools  and  Related  Structures 

Restrooms/Pool  Structures 

Storage 

Trash  Collection  Areas 

Basement/Garage/Carport  (Common  Areas) 

Basement:  the  lowest  habitable  story  of  a 
building,  usually  below  ground  level.  Garage: 
a  building  or  wing  of  a  building  in  which  to 
park  a  car.  Carport:  a  roof  projecting  &x)m  the 
side  of  a  building  or  free  standing,  used  to 
shelter  an  automobile. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Ceiling  Damaged 
Doors  I>amaged 
Floors  Damaged 
Lighting  Damaged/Inoperable 
Outlets/Switches  Damaged 
Smoke  E)etector  Inoperable 
Stairs/Hand  Railings  Damaged 
Walls  Damaged 
Windows  Damaged 

Closet/Utility/Mechanical  (Common  Areas) 

An  enclosed  room  or  closet  housing 
machines  and/or  equipment  that  service  the 
building. 

This  inspectable  item  can  have  the 
following  deficiencies; 
Ceiling  Damaged 
Doors  Damaged 
Floors  Damaged 
Lighting  Damaged/Inoperable 
Outlets/Switches  Damaged 
Smoke  Detector  Inoperable 
Stairs/Hand  Railings  Damaged 
Walls  Damaged 
Windows  Damaged 

Community  Room  (Common  Areas) 

Meeting  place  used  by  members  of  a 
community  for  social,  cultured,  or 
recreational  purposes. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Ceiling  Damaged 
Doors  Dcunaged 
Floors  Damaged 
HVAC  System  Inoperable 
Lighting  Damaged/Inoperable 
Outlets/Switches 
Smoke  Detector 
Stairs/Hand  Railings 


Walls  Damaged 
Windows  Damaged 

Day  Care  (Common  Area) 

Place  that  provides  daytime  supervision, 
training,  and  medical  services  for  preschool 
children  or  for  the  elderly. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Ceiling  Damaged 
Doors  Damaged 
Floors  Damaged 
HVAC  System  Inoperable 
Lighting  Damaged/Inoperable 
Outlets/Switches  Damaged 
Smoke  Detector  Inoperable 
Stairs/Hand  Railings  Damaged 
Walls  Damaged 
Windows  Damaged 

Halls/Corridors/Stairs  (Common  Areas) 

Passageway  in  a  building,  which  oi:ganizes 
its  rooms,  apartments  and  staircases. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Ceiling  Damaged 
Doors  Damaged 
Floors  Damaged 
Graffiti 

HVAC  System  Damaged 
Lighting  Damaged/Inoperable 
Mailboxes  Damaged 
Outlets/Switches  Damaged 
Smoke  Detector  Inoperable 
Stairs/Hand  Railings  Da^naged 
Walls  Damaged 
Windows  Damaged 

Kitchen  (Common  Areas) 

A  place  where  food  is  cooked  or  prepared. 
The  facilities  and  equipment  used  in 
preparing  and  serving  food. 

This  inspectable  item  can  have  the 
fallowing  deficiencies: 
Ceiling  Damaged 
Doors  Damaged 
Floors  Damaged 
Kitchen 

Lighting  Damaged/Inoperable 
Outlets/Switches  Damaged 
Smoke  Detector  Inoperable 
Stairs/Hand  Railings  Damaged 
Walls  Damaged 
Windows  Damaged 

Laundry  Room  (Common  Areas) 

Place  where  soiled  clothes  and  linens  are 
washed  and/or  dried. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Ceiling  Damaged 
Doors  Damaged 
Floors  Damaged 
HVAC  System  Inoperable 
Laundry  Room 

Lighting  Damaged/Inoperable 
Outlets/Switches  Damaged 
Smoke  Detector  Inoperable 
Stairs/Hand  Railings  Damaged 
Walls  Damaged 
Windows  Damaged 

Lobby  (Common  Area) 

A  foyer,  hall,  or  waiting  room  at  or  near  the 
entrance  of  a  building. 

This  inspectable  item  can  have  the 
following  deficiencies: 
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Damaged 

Damaged 

Damaged 

System  Inoperable 

ig  Damaged/Inoperable 
Outlets/Switches  Damaged 
Smoki  I  Detector  Inoperable 
Stairs/  Hand  Railings  Damaged 
Walls  Damaged 
Windc  ws  Damaged 

Office  (Common  Areas) 


in  which  business,  professional,  or 
activities  are  conducted. 


inspectable  item  can  have  the 
follow  ng  deficiencies: 

Ceilin]  Damaged 

Doors  3amaged 

Floors  Damaged 

HVAC  System  Inoperable 

Lightii  ig  Damaged/Inoperable 

Outlet!  i/Switches  Damaged 

Smoke  Detector  Inoperable 

Stairs/  4and  Railings  Damaged 

Walls ',  )amaged 

Windows  Damaged 

Other  ( Community  Spaces  (Common  Areas) 

This  inspectable  item  can  have  the 
following  deficiencies: 
Ceilinj  Damaged 
Doors '.  )amaged 
Floors  Damaged 
HVAC  System  Inoperable 
Lightir  g  Damaged/Inoperable 
Outlet!  /Switches  Damaged 
Smoke  Detector  Inoperable 
Stairs/Hand  Railings  Damaged 
Walls  J)amaged 
Windows  Damaged 

Patio/Horch/Balcony  (Common  Areas) 

Covered  entrance  to  a  building,  usually 
with  a  separate  roof  or  a  recreation  area  that 
adjoins  a  unit. 

This  knspectable  item  can  have  the 
following  deficiencies: 
Ceiling  Damaged 
Doors  Damaged 
Floors  Damaged 
Lighting  Damaged/Inoperable 
Outlets  ^Switches  Damaged 
Patio/P  Dfch/Bakony 
Stairs/1  land  Railings  Damaged 
Walls  [  lamage 
Windows  Damaged 

Pools  apd  Related  Structures  (Common 
Areas) 


Swin  iming  pools  and  related  structures 
includi  ng  fencing,  etc. 

This  inspectable  item  can  have  the 
followi  ig  deficiencies: 

Pool  an  d  Related  Structures — Damaged/Not 
Oper  itional 

Restroo  ms/PooI  Structures  (Common  Area) 

A  roc  m  equipped  with  a  water  closet  or 
toilet,  t  lb  and/or  shower,  sink,  cabinet(s) 
and/or  :loset.  This  includes  locker  rooms  or 
bathhoi  ises  associated  with  swimming  pools. 

This  nspectable  item  can  have  the 
foUowiig  deficiencies: 
Ceiling  Damaged 
Doors  I  lamaged 
Floors  1  )amaged 
HVAC  iystem  Inoperable 


Lighting  Damaged/Inoperable 

Outlets/Switches  Damaged 

Restrooms 

Smoke  Detector  Inoperable 

Stairs/Hand  Railings  Damaged 

Walls  Damaged 

Windows  Damaged 

Storage  (Common  Areas) 

A  room  in  which  items  are  kept  for  future 
use. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Ceiling  Damaged 
Doors  Damaged 
Floors  Damaged 
HVAC  System  Inoperable 
Lighting  Damaged/Inoperable 
Outlets/Switches  Damaged 
Smoke  Detector  Inoperable 
Stairs/Hand  Railings  Damaged 
Walls  Damaged 
Windows  Damaged 

Trash  Collection  Areas  (Common  Areas) 

Collection  areas  for  trash/garbage  common 
pick-up. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Trash  Collection  Areas 

Electrical — Blocked  Access/Improper  Storage 
(Common  /^eas) 

The  placing  of  any  object  that  will  delay 
or  prevent  access  to  any  panelboard  or  main 
power  switch. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  One  or  more  items  are  placed  in 
front  of  the  unit's  electrical  panel,  impeding 
accessibility  in  time  of  an  emergency. 

Electrical — Burnt  Breakers  (Common  Areas) 

Breakers  having  carbon  on  the  plastic 
body,  or  plastic  body  is  melted  or  scarred. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Any  signs  of  carbon  residue  or 
breaker  is  melted  and/or  has  arcing  scars. 

Electrical — Evidence  of  Leaks/Corrosion 
(Common  Areas) 

Liquid  steuns,  rust  marks  or  other  signs  of 
corrosion  are  found  on  electrical  enclosures 
or  hardware. 

Note:  Do  not  address  surface  rust  if  it  does 
not  affect  the  condition  of  the  electrical 
enclosure. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Any  corrosion  that  affects  the 
condition  of  the  current  carrying 
components.  Stains  and/or  rust  on  the 
interior  of  electrical  enclosures  or  evidence 
of  water  leaks  are  present  in  the  enclosure  or 
hardware. 

Electrical — Frayed  Wiring  (Common  Areas) 

Insulation  may  be  frayed,  stripped,  or 
removed  resulting  in  a  potentially  dangerous 
condition. 


Note:  This  does  not  include  any  wires  not 
intended  to  be  insulated,  such  as  grounding 
wires. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Nicks,  abrasions  or  fi"aying  of  the 
insulation. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Electrical 
Hazards.") 

Electrical — Missing  Breakers  (Common 
Areas) 

An  open  circuit  breaker  position  in  a 
panel-board,  m2tin  panel  board  or  other 
electrical  box  containing  circuit  breakers;  not 
appropriately  blanked-off. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 
Severe:  Open  breaker  port. 

Electrical — Missing  Covers  (Common  Areas) 

Missing  covers  on  any  electrical  device 
box,  panel  box,  switch  gear  box,  control 
panel,  etc.,  where  visible  electrical 
connections  are  exposed. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Cover  is  missing  resulting  in 
exposed  visible  electrical  connections. 

Ceiling — Bulging/Buckling  (Common  Areas) 

Ceiling  has  bowed,  deflected,  is  sagging,  or 
has  deviated  from  original  horizontal 
alignment. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Bulging,  buckling,  or  sagging  is 
observed. 

Comments 

Severe:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Ceiling — Holes/Missing  Tiles/Panels/Cracks 
(Common  Areas) 

Punctures  in  the  ceiling  surface.  May  or 
may  not  penetrate  completely.  Panels  or  tiles 
may  be  missing  or  damaged. 

Severity  Defined 

Minor:  Small  holes  or  missing  tile/panel 
found  in  a  ceiling,  visually  estimated  at  no 
larger  than  a  sheet  of  paper  (8V2  x  11  inches). 
Hole  does  not  fully  penetrate  into  the  area 
above  (cannot  see  through  it). 

Major:  A  hole  or  missing  tile/panel  is 
found  which  is  visually  estimated  to  be  larger 
than  a  sheet  of  paper  (8V2  x  11  inches)  but 
does  not  fully  penetrate  into  the  area  above 
(cannot  see  through  it). 
OR 

A  crack  greater  than  Va"  wide  and  a 
minimum  of  11"  long. 

Severe:  Any  hole  is  found  which  fully 
penetrates  into  the  area  above  (can  see 
through  the  hole  to  upper  space). 
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Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  is  not  limited  to  "Hazards.") 
Ceiling — Needs  Paint  (Common  Areas) 

Paint  is  peeling,  cracking,  flaking, 
otherwise  deteriorated,  or  surface  is  not 
painted. 

Severity  Defined 

Minor:  Area  affected  is  less  than  4  square 
feet. 

Major:  Area  affected  is  greater  than  4 
square  feet. 

Severe:  N/A. 

Ceiling— Water  Stains/Water  Damage/Mold/ 
Mildew  (Common  Areas) 

Visible  evidence  of  water  infiltration, 
mold,  or  mildew  exists.  Damage  such  as 
saturation  or  surface  failure  may  have 
occurred. 

Severity  Defined 

Minor:  For  a  single  ceiling,  visible 
indication  of  a  leak,  mold,  or  mildew,  such 
as  a  darkened  area,  exists  over  a  small  area 
(less  than  4  sq.  ft.).  Water  may  or  may  not 
be  evident.  Visual  observations  estimate  that 
less  than  10%  of  the  ceiling  surface  area  is 
affected. 

Major:  For  a  single  ceiling,  visible 
indication  of  a  leak  mold  or  mildew,  such  as 
a  darkened  area,  exists  over  a  large  area 
(more  than  4  sq.  ft.).  Water  may  or  may  not 
be  evident. 
OR 

Visual  observations  estimate  that  10%  to 
50%  of  the  ceiling  area  has  minor  damage. 

Severe:  Visual  observations  estimate  that  a 
large  portion  (50%  of  its  surface' area)  of  one 
ceiling  has  been  exposed  to  substantial 
saturation  or  damage  due  to  water,  mold,  or 
mildew.  Visible  cracks,  moist  areas,  mold,  or 
mildew  are  evident.  The  ceiling  surface  may 
have  failed. 
OR 

Cases  where  visual  observations  estimate 
that  more  than  50%  of  the  ceiling  area  shows 
minor  defined  signs  of  damage,  stains,  mold, 
or  mildew. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Air  Quality.") 

Doors — Broken/Missing  Glazing/Glass 
(Common  Areas) 

The  glass  and/or  compound/structure  to 
support  and  hold  glass  or  other  materials 
within  a  fi-ame  are  missing  or  broken. 

Severity  Defined 

Minor:  For  one  or  more  doors,  glazing  is 
inadequate  to  secure  glass,  but  door  is  usable 
and  presents  no  immediate  security  risk. 

Major:  N/A. 

Severe:  For  at  least  one  door,  the  operation, 
function,  or  security  of  the  door  is  destroyed 
by  the  missing  or  broken  glazing  and/or  glass. 
One  door  in  this  condition  is  sufficient  to 
classify  the  door  system  as  severe. 

Doors — Damaged  Surface  (Holes/Paint/ 
Rusting)  (Common  Areas) 

Damage  in  the  door  surface  that  may  affect 
either  the  surface  protection  or  the  strength 


of  the  door,  or  it  may  compromise  building 
security  or  privacy.  Includes  holes,  peeling/ 
cracking/no  paint,  or  significant  rust. 

Note:  A  restroom,  fire  door,  or  entry  door 
impacted  is  severe. 

Severity  Defined 

Minor:  Any  one  door  has  either:  small 
holes  (less  than  V*  inch  in  diameter); 
cracking/ peeling  paint;  and/or  the  door  or  its 
components  are  rusting. 

Major:  if  more  than  one  building  exterior 
door  has  minor  surface  damage  as  defined 
above. 

OR 

Any  single  door  that  has  a  hole  or  holes 
ranging  in  size  from  V*  inch  up  to  1  inch 
diameter. 

Severe:  Any  single  door  has  a  hole  or  holes 
larger  than  1  inch  in  diameter  or  significant 
peeling/cracking/no  paint  or  rust  that  affects 
the  integrity  of  the  door  surface. 

Doors— Damaged  Frames/Threshold/Lintels/ 
Trim  (Common  Areas) 

The  frame,  header,  jamb,  threshold,  lintels, 
or  trim,  is  visibly  warped,  split,  cracked,  or 
broken  in  some  manner. 

Severity  Defined 

Minor:  A  single  door's  frame/threshold/ 
lintel  and/or  trim  is  damaged  but  does  not 
hinder  door  operation.  The  damaged  door 
frame  does  not  prevent  door  from  being 
locked. 

Major:  More  than  one  door  has  the  minor 
damage  defined  above. 

Severe:  At  least  one  door  is  rendered 
inoperable  and/or  unlockable  due  to  damage 
to  the  door's  frame/threshold/lintel  and/or 
trim. 

OR 

Minor  damage  as  defined  above  affects  a 
restroom,  entry,  or  fire  door. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  is  not  limited  to  "Hazards.") 

Doors — Damaged  Hardware/Locks  (Common 
Areas) 

The  attachments  to  a  door  to  provide 
hinging,  hanging,  opening,  closing,  or 
security  are  damaged  or  missing.  Includes 
locks,  panic  hardware,  overhead  door  tracks, 
springs  and  pulleys,  sliding  door  tracks  and 
hangers,  and  door  closures. 

Severity  Defined 

Minor:  A  single  door's  hardware,  as 
defined  above,  is  damaged  but  does  not 
hinder  current  door  operation.  The  door 
functions,  is  lockable,  and  the  door's  panic 
hardware  is  operable. 

Major;  More  than  one  door  has  minor 
damaged  heirdware  as  defined  above. 

Severe:  A  single  door  is  rendered 
inoperable  and/or  unlockable  due  to  damage 
to  the  door's  hardware. 
OR 

Minor  damaged  as  defined  above  affects  a 
restroom,  entry  fire  door. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 


Doors — Deteriorated/Missing  Seals  (Common 
Areas) 

The  seals  and  stripping  around  the  door(s) 
designed  to  provide  fire  resistance  are 
damaged  or  missing. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  For  a  single  door  the  seals  are 
missing. 

Doors — Missing  Door  (Common  Areas) 

Door  is  absent. 

Note:  A  restroom,  entry  or  fire  door 
impacted  is  severe. 

Severity  Defined 

Minor:  The  missing  door  is  not  a  restroom, 
entry,  or  fire  door. 

Major:  Missing  doors  are  not  an  entry, 
restroom,  or  fire  door.  They  present  no 
hazard  and  visual  observation  shows  two 
doors  or  up  to  50%  of  the  doors  are  missing. 

Severe:  The  missing  door  is  a  restroom, 
entry,  or  fire  door. 
OR 

Visual  observation  estimates  more  than 
50%  of  the  doors  are  missing. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Floors — Bulging/Buckling  (Common  Areas) 

Floor  has  bowed,  deflected,  is  sagging,  or 
has  deviated  from  original  horizontal 
alignment. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Bulging,  buckling,  or  sagging  is 
observed. 

Comments 

Severe:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Floors — Floor  Covering  Damaged  (Common 
Areas) 

Damage  to  the  carpet,  tiles,  wood,  sheet 
vinyl,  or  other  floor  covering. 

Severity  Defined 

Minor:  For  a  single  floor,  floor -covering 
may  have  stains,  surface  burns,  shallow  cuts, 
small  holes,  tears,  loose  areas  or  exposed 
seams.  The  covering  is  fully  functional. 
Visual  observation  estimates  that  less  than 
10%  of  the  floor  area  is  affected.  Does  not 
present  a  safety  hazard. 

Major:  For  a  single  floor,  covering  may 
have  bum  marks,  cuts,  tears,  holes,  or  large 
sections  of  exposed  seams  in  traffic  areas 
exposing  the  underlying  material.  The 
covering  does  not  present  a  safety  hazard. 
Visual  observations  estimate  that  10%  to 
50%  of  the  floors  are  affected. 

Severe:  For  a  single  floor,  large  sections  of 
the  covering  are  damaged  estimated  at  more 
than  50%  of  the  floor  area. 
OR 

Floor  covering  damage  that  exposes  the 
underlying  material. 
OR 
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Cover  ing  that  has  failed  in  most  traffic 
areas. 

Comme  its 

Sever  t:  If  condition  is  a  health  and  safety 
concern  it  must  be  recorded  manually. 
(Inciud(  s  but  not  limited  to  "Hazards.") 

Floors—  Missing  Flooring  (Common  Areas) 

Floor  ng  such  as  terrazzo,  hardwood, 
ceramic  tile  or  other  flooring  material  is 
missing 

Severitv 

Minoi 
areas  o 
estimate 


Defined 

:  For  a  single  floor  small  holes  in 

floor  surface  Visual  observations 
less  than  10%  of  the  floors  surveyed 
affecHed.  No  safety  problems  exist  due  to 


f  thel 


are 

this  condition 

Major 
50%  of 
No  sa 


h 


iditic  n 


Visual  observations  estimate  10%  to 
e  floors  have  minor  holes/damage, 
problem  exists  due  to  this 


con 

Seven i 
than 
holes 
safety  to 
involvi 
classify 


50% 
/dim. 


I'B 


Visual  observations  estimate  more 
of  the  floors  are  affected  by  minor 
age;  or  the  holes  are  sufficient  for 

be  compromised.  One  concern 
compromised  safety  is  sufficient  to 

he  floor  svstem  as  severe. 


Floors—  Needs  Paint  (Common  Areas) 

floors  that  are  painted,  paint  is  peeling, 


For 
cracking 
Note: 

surface. 


flaking,  or  otherwise  deteriorated. 
This  applies  to  any  peiinted  floor 
typically  concrete. 


Severity  Defined 


Minoi: 
conditi 
the  flooi 

Major 
conditi 
is  affecti  d 

Seven 

Floors- 
Areas 


icn 


For  a  single  floor,  a  peeling 
1  exists.  Up  to  or  less  than  50%  of 
is  affected. 

For  a  single  floor,  a  peeling 
exists.  More  than  50%  of  the  floor 


:  N/A. 

Rot/Deteriorated  Subfloor  (Common 


Subflqor  has  decayed  or  is  decaying. 
Defined 


Severity 

Minoi : 
Major 

Small 

found 

than 
Seven 

visible 

noticeadl 


10' b 


N/A. 

Condition  is  slightly  noticeable, 
ai  eas  of  rot  or  spongy  flooring  are 
li  ispection  observations  estimate  less 
of  the  floors  are  affected. 
Large  areas  of  rot  are  readily 
,  Application  of  weight  causes 
le  deflection.  Inspection 
observal  ions  estimate  more  than  10%  of 
floors  ar  i  affected. 

Commei  its 


Seven : 
structuriil 
exists 

Floors- 
Mildew 


Request  an  inspection  by  a 
engineer  if  doubt  about  severity 


Water  Stains/Water  Damage/Mold/ 
[Common  Areas) 


Visibl  J 
mold,  01 
saturati(  n 
occurre( 

Severity 

Minoi ; 

Major 
mold,  01 
exists 
Water 


evidence  of  water  infiltration, 

mildew  exists.  Damage  such  as 

or  surface  failure  may  have 


Defined 

N/A. 

Visible  indication  of  a  water  stain, 
mildew,  such  as  darkened  area, 
Br  a  small  area  (4  sq.  ft.  or  less), 
or  may  not  be  evident. 


nay 


Severe:  Visual  observations  estimate  that  a 
large  portion  of  floor  has  been  exposed  to 
substantial  saturation  or  damage  due  to 
water,  mold,  or  mildew.  Visible  cracks,  mold, 
moist  cireas  and  flaking  are  evident.  The  floor 
surface  may  have  failed. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  is  not  limited  to  "Air  Quality," 
"Hazards.") 

Lighting  Damaged/Inoperable  (Common 
Areas) 

Lighting  fixture  is  damaged,  inoperable,  or 
missing. 

Severity  Defined 

Minor:  N/A. 

Major:  The  permanent  lighting  fixture  is 
damaged,  inoperable  or  missing. 
Severe:  N/A. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Electrical 
Hazards,"  "Hazards.") 

Outlets/Switches/Cover  Plates — Missing/ 
Broken  (Common  Areas) 

The  flush  plate  used  to  cover  the  opening 
surrounding  a  switch  or  outlet  is  damaged  or 
does  not  exist.  Switch  or  outlet  is  missing. 

Severity  Defined 

^inor:  Outlet  or  switch  has  broken  cover 
plate  which  does  not  result  in  exposed 
wiring. 

Major:  N/A. 

Severe:  An  outlet  or  switch  is  missing. 
OR 

A  cover  plate  is  missing  or  broken  resulting 
in  exposed  wiring. 

Smoke  Detector — Missing/Inoperable 
(Common  Areas) 

Smoke  detector  will  not  activate,  or  is 
missing. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  A  single  missing  or  inoperable 
smoke  detector  is  severe. 

Stairs — Broken/Missing  Hand  Railing  (Halls/ 
Corridors/Stairs) 

The  hand  rail  is  damaged  or  non-existent. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  The  hand-rail  for  four  or  more 
stairs  is  completely  missing  or  damaged, 
loose  or  otherwise  unusable. 

Stairs — Broken/Damaged/Missing  Steps 
(Halls/Corridors/Stairs) 

The  horizontal  tread  or  stair  surface  is 
damaged  or  non-existent. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Step  is  broken,  damaged  or 
missing. 


Mailbox  Missing/Damaged  (Halls/Corridors/ 
Stairs) 

Mailbox  does  not  function  properly  due  to 
deterioration,  damage,  or  is  absent. 

Severity  Defined 

Minor:  Mailbox  is  damaged,  vandalized,  or 
deteriorated,  but  functional. 

Major:  N/A. 

Severe:  Mailbox  is  damaged,  vandalized,  or 
deteriorated,  and  as  a  result,  is  not 
functional. 
OR 

Mailbox  is  missing. 

Graffiti  (Halls/Corridors/Stairs) 

Visual  observation  of  a  crude,  (not 
recognizable  as  an  art  form),  inscription  or 
drawing  scratched,  painted  or  sprayed  on  a 
building  surface,  retaining  wall,  or  fence  so 
as  to  be-seen  by  the  public. 

Note:  Do  not  count  full  wall  murals  and 
similar  art  forms  as  graffiti. 

Severity  Defined 

Minor:  Visual  graffiti  observed  in  at  least 
one  location/area. 

Major:  Graffiti  observed  in  2-5  locations/ 
areas. 

Severe:  Graffiti  observed  in  6  or  more 
locations/areas. 

Walls — Bulging/Buckling  (Common  /Vreas) 

Wall  has  bowed,  deflected,  sagged  or  has 
deviated  from  original  vertical  alignment. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Bulging/Buckling  or  sagging  is 
observed. 

Comments 

Severe:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Walls — Damaged/Deteriorated  Trim 
(Common  Areas) 

Cove  molding,  chair  rail,  base  molding  or 
other  decorative  trim  is  damaged  or  has 
decayed. 

Severity  Defined 

Minor:  Small  areas  of  deterioration  in  the 
trim  surfaces.  Visual  observations  estimate 
that  less  than  10%  of  the  wall  area  surveyed 
is  affected. 

Major:  Large  areas  of  deterioration  in  the 
trim  surfaces.  Visual  observations  estimate 
that  10%  to  50%  in  any  of  the  wall  area 
surveyed  is  affected. 

Severe:  Significant  areas  of  deterioration  in 
the  wall  surfaces.  Visual  observations 
estimate  that  more  than  50%  of  the  wall  area 
surveyed  is  affected. 

Walls — Damaged  (Common  Areas) 

Punctures  in  the  wall  surface.  May  or  may 
not  penetrate  completely.  Panels  or  tiles  may 
be  missing  or  damaged.  Does  not  include 
small  holes  created  by  hanging  pictures,  etc. 

Severity  Defined 

Minor:  A  hole  missing  tile/panel,  or  other 
damage  found  in  a  wall,  visually  estimated 
at  no  larger  than  8V2  x  11  inches.  Hole  does 
not  fully  penetrate  into  the  adjoining  room 
(cannot  see  through  it). 
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Major:  A  hole  missing  tile/panel  or  other 
damage  wall  that  is  larger  than  a  sheet  of 
paper  (8V2X  11). 
OR 

A  crack  greater  than  Vs"  in  wide  and  a 
minimum  of  11"  long. 

Severe:  A  hole  of  any  size  is  found  in  one 
or  more  walls  which  fully  penetrates  into  an 
adjoining  room  (can  see  through  the  hole). 
OR 

Two  or  more  walls  have  major  holes. 
Walls  '■  Needs  Paint  (Common  Areas) 

Paint  is  peeling,  cracking,  flaking, 
otherwise  deteriorated. 

Severity  Defined 

Minor:  Area  affected  is  less  than  4  square 
feet. 

Major:  Area  affected  is  greater  than  4 
square  feet. 

Severe:  N/A. 

Walls— Water  StainsAVater  Damage/Mold/ 
Mildew  (Common  Areas) 

Walls  are  not  watertight.  Visible  evidence 
of  water  infiltration,  mold,  or  mildew  exists. 
Damage  such  as  saturation  or  surface  failure 
may  have  occurred. 

Severity  Defined 

Minor:  For  a  single  wall,  visible  indication 
of  a  leak,  mold,  or  mildew,  such  as  darkened 
area,  exists  over  a  small  area,  (less  than  4  sq. 
ft.  by  visual  estimate).  Water  may  or  may  not 
be  evident. 

Major:  For  a  single  wall,  visible  indication 
of  a  leak  exists  over  a  Ictrge  area  (visually 
estimated  at  more  than  4  sq.  ft.).  Water  is 
probably  evident. 

Major:  Visual  observation  estimates  that  a 
large  portion  (more  than  50%  of  the  surface) 
of  one  or  more  walls  have  been  exposed  to 
substantial  saturation  or  damage  due  to 
water,  mold,  or  mildew.  Visible  cracks, 
moisture  area,  mold  and  flaking  are  evident. 
The  wall  surface  may  have  failed.  One 
occurrence  of  this  condition  is  sufficient  to 
classify  the  wall  system  as  severe. 
OR 

Visual  observations  estimate  that  more 
than  50%  of  the  wall  surface  in  any  one  area 
shows  signs  of  water  damage,  stains,  mold, 
or  mildew. 

Windows — Cracked/Broken/Missing  Panes 
(Common  Areas) 

Glass  or  pane  is  cracked,  broken  or 
missing.  ' 

Severity  Defined 

Minor:  Cracked  window  pane  is  observed. 

Major:  N/A. 

Severe:  Glass  pane  is  broken  or  missing. 

Windows — Damaged  Window  Sill  (Common 
Areas) 

The  horizontal  member  of  the  window  that 
bears  the  upright  portion  of  the  frame  is 
damaged. 

Severity  Defined 

Minor:  Sill  is  damaged  but  still  present. 
The  inside  of  the  surrounding  wall  is  not 
exposed.  No  impact  to  window  operation  or 
weather  tightness  is  visually  apparent. 

Major:  Sill  is  missing  or  damaged  enough 
to  expose  the  inside  of  the  surrounding  walls 
and/or  compromise  its  weather  tightness. 


Severe:  N/A. 

Windows— Security  Bars  Prevent  Egress 
(Common  Areas) 

Security  bars  are  damaged,  constructed  or 
installed  such  that  egress  is  severely  limited 
or  impossible. 

Note:  This  does  not  include  windows  not 
designed  or  intended  for  egress. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  The  ability  to  exit  through  the 
window  is  limited  by  security  bars  that  do 
not  function  properly  and,  therefore,  pose 
safety  risks. 

HVAC— Gas  Fired  Unit— Missing/Misaligned 
Chimney  (Common  Areas) 

The  exhaust  system  on  a  gas  fired  unit  is 
misaligned. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Any  misalignment  which  causes 
improper  or  dangerous  venting  of  gases. 

HVAC — Inoperable  (Common  Areas) 

The  heating,  cooling,  or  ventilation  system 
is  inoperable. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  The  HVAC  does  not  function, 
providing  neither  necessary  heating  or 
cooling  as  designed.  System  does  not 
respond  when  the  controls  are  engaged. 
Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  mainially. 
(Includes  but  not  Hmited  to  "Hazards.") 

HVAC — Noisy/Vibrating/Leaking  (Common 
Areas) 

The  HVAC  distribution  components, 
including  fans,  are  the  source  of  abnormal 
noise,  unusual  vibration,  or  leaks. 

Severity  Defined 

Minor:  N/A. 

Major:  The  HVAC  system  exhibits  or  shows 
signs  of  abnormal  vibration,  other  noise  or 
leaks  when  engaged.  The  condition  does  not 
prevent  the  system  irom  providing  heating  or 
cooling  sufficient  to  maintain  a  minimum 
temperature  range  in  the  major  living  areas 
of  the  unit. 

Severe:  N/A. 

HVAC — Radiator  Covers  Missing/Damaged 
(Common  Areas) 

Radiator  cover  is  missing,  damaged  or 
inoperable. 

Severity  Defined 

Minor:  N/A. 

Major:  Radiator  is  damaged,  impeding 
proper  heating  and  cooling,  but  not  creating 
any  type  of  safety  hazard. 

Severe:  Radiator  is  missing,  damaged  or 
substantially  not  installed  to  bum,  fan  or 
other  potentially  serious  hazards. 


HVAC— Rusted/Corroded  (Common  Areas) 

The  material  condition  of  the  equipment 
and/or  associated  piping/ducting  shows 
evidence  of  flaking,  discoloration  or  pitting. 
Severity  Defined 

Minor:  N/A. 

Major:  Significant  formations  of  metal 
oxides  are  visible  or  a  noticeable  pit  or 
crevice  has  develop>ed. 

Severe:  Condition  has  rendered  equipment 
and/or  piping  inoperable. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Call-for-Aid  Inoperable  (Common  Areas) 
Call-for-Aid  is  inoperable. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe;  System  does  not  function  as 
intended. 

Countertops — Missing/Damaged  (Common 
Areas) 

A  flat  work  surface  in  a  kitchen  often 
integral  to  lower  cabinet  space  is  missing  or 
deteriorated. 

Severity  E)efined 

Minor.  Counter-top  surface  is  discolored; 
materials  have  begun  to  separate  or  minor 
scratching  and  chipping  is  present. 

Major:  Surface  shows  advanced  stage  of 
deterioration  and/or  scratching,  chipping. 

Severe:  Countertop  working  surface  is 
missing  or  deteriorated  and/or  damaged  and 
does  not  provide  a  sanitary  surface  to  prepare 
food. 

Cabinets — Missing/Damaged  (Common 
Areas) 

A  case,  box  or  piece  of  furniture  with  sets 
of  drawers  or  shelves,  with  doors,  primarily 
used  for  storage,  mounted  on  walls  or 
mounted  on  floors. 

Severity  Defined 

Minor:  Cabinet  is  discolored;  materials 
have  begun  to  separate  or  minor  scratching 
and  chipping  is  present.  Cabinet  assembly  is 
present;  up  to  two  cabinets  may  be  only 
marginally  functional. 

Major:  Several  (up  to  50%)  cabinets  are 
either  missing,  damaged,  or  lacking  adequate 
doors  and/or  shelves. 

Severe:  A  significant  number  (more  than 
50%)  of  cabinets  are  either  missing, 
damaged,  or  lacking  adequate  doors  and/or 
shelves. 

Dishwasher/Garbage  Disposal — Inoperable 
(Kitchen)  (Day  Care)  (Other  Community 
Spaces) 

A  dishwasher  or  garbage  disposal,  if 
provided,  does  not  work. 

Severity  Defined 

Minor:  N/A. 

Major:  The  dishwasher  or  garbage  disposal 
does  not  work. 
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Severe:  N/A.  ~ 

Exhaus  Systems — Excessive  Grease/ 
Inopera  Die  (Kitchen) 

Failu  e  of  apparatus  to  draw  cooking 
exhausi . 


pas  5age  ( 


Severit 

Mine 
free 

Major 

SeveHe 
may  be 
estimat 

GH— 1 


Defined 

Accumulation  of  dirt  threatens  the 
of  air. 

:  Exhaust  fan  is  inoperable  or  flue 
completely  blocked  based  on  visual 
on. 

■Ir  operable  (Kitchen)(Restrooms/Pool 


Structu  es) 

GFI  i!  present  and  inoperable. 

Severiti  Defined 

Mino  ■:  N/A. 
Majoi :  N/A. 

Sever  s:  GFI  is  present  and  is  found 
inopera  )le. 

Fencing  — Damaged/Not  Intact  (Pools  and 
Related  Structures) 

Fenci  dg  surrounding  the  swimming  pool 
was  obs  erved  to  be  damaged. 

Severiti  Defined 

Mino  ■:  N/A. 
Majoi :  N/A. 
Severp:  Any  damage  that  compromises  the 


integrit; '  of  the  fence. 

Comme  its 

'  Sever  3:  If  condition  is  a  health  and  safety 
concerr ,  it  must  be  recorded  manually. 
(Includi  iS  but  is  not  limited  to  "Hazards."^ 

Pool — ^  ot  Operational  (Pools  and  Related 
Structures) 

Pool 
inspect! 
Note: 

changes 
recorde  1 

Severitj 

Minof: 

Majo 

Severfe 


'  vas  not  in  operation  during  the 


If  not  operational  due  to  seasonal 
the  observation  should  still  be 
that  the  pool  was  not  in  operation. 

Defined 

N/A. 
N/A. 
Pool  was  observed  not  to  be 


operatic  nal. 

Levator  r  Sink — Damaged/Missing 
(Restroc  ms/Pool  Structures) 

,  faucet,  or  accessories  are  missing, 
or  inoperable. 

Defined 


Sink 
deimage|l 

Severit] 

Minof: 
and/or 
usable. 

Maji 

Seveifc 


Presence  of  extensive  discoloration 
I  racks  in  the  basin.  Sink  is  still 


[ioi: 


N/A. 
s:  Absence  or  failure  of  the  sink  and/ 
or  assodiated  hardware.  Sink  is  unusable. 

Plumbing — Clogged  Drains  (Kitchen) 
(Restroc  ms/Pool  Structures) 

Watei  does  not  drain  adequately  in  shower, 
sink,  tu )  or  basin. 

Severit;  Defined 

Mino  ■;  Water  does  not  drain  freely  when 
stopper  is  disengaged.  Sink  is  usable. 


Major:  N/A. 

Severe:  Drain  is  completely  clogged  or  has 
suffered  extensive  deterioration.  Sink  is  not 
usable. 

Plumbing — Leaking  Faucet/Pipes  (Kitchen) 
(Restrooms/Pool  Structures) 

Sink  faucet  or  piping  leaks. 

Severity  Defined 

Minor:  Leak  or  drip  that  is  contained  by 
basin.  Faucet  is  usable. 

Major:  N/A. 

Severe:  Faucet  leak  and  surrounding  area 
is  adversely  affected. 
OR 

Piping  leaks  and  surrounding  area  is 
adversely  affected. 

Range/Stove — Missing/Damaged/Inoperable 
(Kitchen) 

Unit  is  absent  or  damaged. 

Severity  Defined 

Minor:  Unit's  surface  is  dented,  chipped  or 
scratched.  Operation  of  doors  or  drawers  is 
impeded  but  stove  is  operational.  Burner  is 
misaligned  and  flame  is  not  distributed 
equally.  Pilot  light  is  out  on  one  or  more 
burners. 

Major:  N/A. 

Severe:  The  unit  is  missing,  or  any  burners 
and/or  oven  is  inoperable. 

Refrigerator — Missing/Damaged/Inoperable 
(Kitchen) 

The  refrigerator  does  not  perform 
adequately. 

Severity  Defined 

Minor:  Refrigerator  has  excessive 
accumulation  of  ice. 
OR 

Seals  around  doors  are  deteriorated. 
OR 

Operation  of  doors  or  drawers  is  impeded 
but  refrigerator  is  operational. 

Major:  N/A. 

Severe:  Refrigerator  is  missing  or  does  not 
cool  at  all. 

Sink — Damaged/Missing  (Kitchen) 

Sink,  faucet  or  accessories  are  missing, 
damaged,  or  inoperable. 

Severity  Defined 

Minor:  Presence  of  extensive  discoloration 
and/or  cracks  in  the  basin.  Sink  &  hardware 
are  still  usable  for  food  preparation. 

Major:  N/A. 

Severe:  Sink  or  hardwsire  is  missing  or  is 
totally  unusable  for  food  preparation. 

Dryer  Vent  Missing/Damaged/Inoperable 
(Laundry  Room) 

Inadequate  means  is  available  to  vent 
accumulated  heat  to  outside. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Dryer  vent  is  missing  or  is  visually 
determined  to  be  inoperable  (blocked).  Dryer 
exhaust  is  not  effectively  vented  to  the 
outside. 


Baluster/Side  Railings  Damaged  (Patio/ 
Porch/Balcony) 

Baluster  or  side  railing  on  this  exterior 
improvement  is  loose,  damaged  or 
inoperable,  limiting  the  safe  use  of  this  area. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  The  baluster  and/or  side  rails 
enclosing  this  area  are  loose,  damaged  or 
missing,  impeding  the  safe  use  of  this  area. 

Restroom  Cabinet — Damaged/Missing 
(Restrooms/Pool  Structures) 

Damaged  or  missing  cabinets,  vanity  tops, 
drawers,  shelves,  and  doors  to  include 
medicine  cabinets  and  vanities. 

Severity  Defined 

Minor:  One  or  more  cabinets/vanities  have 
missing  and/or  damaged  shelves,  vanity  tops, 
drawers,  and/or  doors,  but  all  cabinets  are 
fully  usable. 

Major:  N/A. 

Severe:  One  or  more  cabinets  are  missing 
or  are  not  usable  for  storage  due  to  their  poor 
condition. 

Shower/Tub — Damaged/Missing  (Restrooms/ 
Pool  Structures) 

Shower/tub  or  components  are  damaged  or 
non-existent. 

Severity  Defined 

Minor:  N/A. 

Major:  Presence  of  extensive  discoloration 
and/or  cracks  in  the  basin.  Shower/tub  is 
usable. 

Severe:  Absence  or  failure  of  the  shower, 
tub,  faucets  or  drains  and/or  associated 
hardware.  Shower  or  tub  are  unusable  for  any 
reaison. 

Ventilation/Exhaust  System — Inoperable 
(Restrooms/Pool  Structure) 

Failure  of  apparatus  to  exhaust  air. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Exhaust  fan  is  inoperable  or 
restroom  window  cannot  be  opened. 

Water  Closet/Toilet — Damaged/Clogged/ 
Missing  (Restrooms/Pool  Structures) 

Water  closet/toilet  is  damaged  or  non- 
existent. 

Severity  Defined 

Minor:  N/A. 

Major:  Fixture  elements,  such  as  but  not 
limited  to  the  seat,  the  flush  handle,  the 
cover,  etc.,  are  missing  or  damaged. 

Severe:  Fractured  or  broken  bowl  will  not 
retain  water.  Fixture  may  not  exist  or  a 
hazardous  condition  exists.  Absence  of  all 
flushing  ability  due  to  obstruction  or  other 
defect. 

Chutes  Damaged/Missing  Components  (Trash 
Collection  Areas) 

Structure  that  is  utilized  to  direct  garbage 
into  the  appropriate  storage  container. 
Components  include  but  are  not  limited  to 
the  chute,  the  chute  door. 

Note:  Do  not  evaluate  the  door  that  leads 
to  the  trash  room. 
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Severity  Defined 

Minor:  N/A. 

Major:  Substantially  reduced  capacity  to 
dispose  of  refuse. 

Severe:  Broken  or  inadequate  collection 
structure  causes  garbage  to  backup  into 
chutes.  Compactors  or  components  have 
failed. 

Unit  Inspectable  Items 

Items  to  inspect  for  "Unit"  are  as  follows: 
Bathroom 
Call-for-Aid 
Ceiling 
Doors 

Electrical  System 
Floors 

Hot  Water  Heater 
HVAC  System 
Kitchen 
Lighting 

Outlets/Switches 
Patio/Porch/Balcony 
Smoke  Detector 
Stairs 
Walls 
Windows 

Call-for-Aid  (Unit) 

System  to  summon  help.  May  be  visual, 
audible,  or  both.  May  be  activated  manually 
or  automatically  when  pre-programmed 
conditions  are  met. 

This  inspectable  item  can  have  the 
following  deficiency: 

Inoperable 

Ceiling  (Unit) 

The  visible  overhead  structure  lining  the 
inside  of  a  room  or  area. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Bulging/Buckling 
Holes/Missing  Tiles/Panels 
Needs  Paint 
Water  Stains/Water  Damage/Mold/Mildew 

Doors  (Unit) 

Means  of  access  to  the  interior  of  a  unit, 
room  within  the  unit,  or  closet.  Doors 
provide  privacy  and  security,  control 
passage,  provide  fire  and  weather  resistance. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Damaged  Surface  Holes/Paint/Rusting 
Damaged  Hardware/Locks 
Deteriorated/Missing  Seals  (Entry  Only) 
Damaged  Frames/Threshold/Lintels/Trim 
Damaged/Missing  Screen/Storm/Security 

Door 
Missing  Door 

Electrical  System  (Unit) 

Portion  of  the  building  system  that  safely 
provides  electrical  power  throughout  the 
building.  Includes  equipment  that  provides 
control,  protection,  metering,  and  service. 

This  inspectable  item  can  have  the 
following  deficiency: 

Blocked  Access  to  Electric  Panel 

Evidence  of  Leaks  Corrosion 

GFI  Inoperable 

Missing  Covers 

Burnt  Breakers 

Frayed  Wiring 

Missing  Breakers 


Floors  (Unit) 

The  visible  horizontal  surface  system 
within  a  room  or  area  underfoot;  the 
horizontal  division  between  two  stories  of  a 
structure. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Bulging/Buckling 

Missing  Flooring 

Rot/Deteriorated  Subfloor 

Floor  Covering  Damage 

Needs  Paint 

Water  Stains/Water  Damage/Mold/Mildew 

Hot  Water  Heater  (Unit) 

This  inspectable  item  can  have  the 
following  deficiencies: 
Gas  Fired  Unit — Missing/Misaligned 

Chimney 
Inoperable  Unit/Components 
Pressure  Relief  Valve  Missing 
Leaking  Valves/Tanks/Pipes 
Rust/Corrosion 

HVAC  System  (Unit) 

System  to  provide  heating,  cooling  and 
ventilation  to  the  unit. 

This  does  not  include  building  heating  or 
cooling  system  deficiencies  such  as  boilers, 
chillers,  circulating  pumps,  distribution 
lines,  fuel  supply,  etc.,  OR  occupant  owned 
or  supplied  heating  sources. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Inoperable 
Rust/Corrosion 
Convection/Radiant  Heat  System/Covers 

Missing/Damaged 
Noisy/Vibrating/Leaking 
Gas  Fired  Unit — Missing/Misaligned 

Chimney 

Kitchen  (Unit) 

A  place  where  food  is  cooked  or  prepared. 
The  facilities  and  equipment  used  in 
preparing  and  serving  food. 

This  inspectable  item  can  have  the  following 
deficiencies: 

Cabinets — Missing/Damaged 
Plumbing — Clogged  Drains 
Plumbing — Leaking  Faucets/Pipes 
Range/Stove — Missing/Damaged/Inoperable 
Refrigerator — Missing/Damaged/Inoperable 
Dishwasher/Garbage  Disposal — Inoperable 
Range  Hoods/Exhaust  Fans — Excessive 

Grease/Inoperable 
Countertops — Missing/Damaged 
Sink — Missing/Damaged 

Lighting  (Unit) 

System  to  provide  illumination  to  a  room 
or  area.  Includes  fixtures,  lamps,  and 
supporting  accessories. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Missing/Inoperable  Fixture 
Outlets/Switches  (Unit) 

The  receptacle  connected  to  a  power 
supply  or  method  to  control  the  flow  of 
electricity.  Includes  two  &  three  prong 
outlets,  ground  fault  interrupters,  pull  cords, 
two  &  three  pole  switches,  and  dimmer 
switches. 

This  inspectable  item  can  have  the 
following  deficiencies: 


Missing 

Missing/Broken  Cover  Plates 

Patio/Porch/Balcony  (Unit) 

Adjoining  patio,  porch,  or  balcony. 
This  inspectable  item  can  have  the 
following  deficiency: 
Baluster/Side  Railings  Damaged 

Smoke  Detector  (Unit) 

Sensor  to  detect  the  presence  of  smoke  and 
activate  an  alarm.  May  be  battery  operated  or 
hard-wired  to  electrical  system.  May  provide 
visual  signal,  audible  signal,  or  both.  Smoke 
detector  must  be  located  on  every  floor. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Missing/Inoperable 
Stairs  (Unit) 

Series  of  4  or  more  steps  or  flights  of  steps 
joined  by  landings  connecting  levels  of  a 
unit.  Includes  supports,  frame,  treads, 
handrails. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Broken/Missing  Hand  Railing 
Broken/Damaged/Missing  Steps 

Walls  (Unit) 

The  enclosure  of  the  unit  and  rooms. 
Materials  for  construction  include  concrete, 
masonry  block,  brick,  wood,  glass  block, 
plaster,  sheet-rock.  Surface  finish  materials 
include  paint,  wall-coverings. 

This  inspectable  item  can  have  the 
following  deficiencies: 

Bulging/Buckling 

Damaged 

Water  Stains/Water  Damage/Mold/Mildew 

Damaged/Deteriorated  Trim 

Needs  Paint 

Windows  (Unit) 

Window  systems  provide  light,  security, 
and  exclusion  of  exterior  noise,  dust,  heat, 
and  cold.  Frame  materials  include  wood, 
aluminum,  and  vinyl. 

This  inspectable  item  can  have  the 
following  deficiencies: 
Cracked/Broken/Missing  Panes 
Deteriorated/Missing  Caulking/ Seals 
Peeling/NeeBs  Paint 
Damaged  Window  Sill 
Inoperable/Not  Lockable 
Security  Bars  Prevent  Egress 

Bathroom  Cabinets — Damaged/Missing 
(Bathroom) 

Damaged  or  missing  cabinets,  vanity  tops, 
drawers,  shelves,  and  doors.  Includes 
medicine  cabinets  and  vanities. 

Severity  Defined 

Minor:  Cabinet  or  vanity  has  missing  and/ 
or  damaged  shelves,  vanity  tops,  drawers, 
and/or  doors,  but  is  fully  usable. 

Major:  N/A. 

Severe:  Cabinet  is  missing  or  is  not  usable 
for  storage  due  to  its  poor  condition. 

Lavatory  Sink — Damaged/Missing 
(Bathroom) 

Basin  (sink)  that  shows  signs  of 
deterioration,  distress,  and/or  is  non-existent. 
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Severity  I  tefined 


Minor: 

and/or 

usable. 

Major: 

Severe 

or  associ 


^esence  of  extensive  discoloration 
crocks  in  the  basin.  Sink  is  still 


IJ/A. 


Absence  or  failure  of  the  sink  and/ 
a  led  hardware.  Sink  is  unusable. 

Plumbing  —Clogged  Drains  (Bathroom) 

Water  d  oes  not  drain  adequately  in  shower, 
tub,  or  bai  in  (sink). 

I  efined 

Vater  does  not  drain  freely  when 
disengaged;  however,  sink  or  tub 


Severity 

Minor: 
stopper  is 
is  usable 

Major: 

Severe; 
suffered 
is  not  usakle 

Plumbing- -Leaking  Faucet/Pipes  (Bathroom) 

Basin,  s  lower,  water  closet,  or  tub  faucet 
and/or  ass  sciated  pipes  leak  water. 

Defined 


M/A. 

3rain  is  completely  clogged  or  has 
e:  ttensive  deterioration.  Sink  or  tub 


Severity 

Minor 
basin.  Pluiibing 
Major: 
Severe 


Leak  or  drip  that  is  contained  by 

_  fixture  is  usable. 
M/A. 
.^ak  is  steady  euid  surrounding 
area  is  adv|ersely  affected. 


OR 
Piping 
adversely 


li  (aks  and  surrounding  area  is 
iiffected. 


crai  :ks 


:  ab  1 
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Shower/Ti  ib — Damaged/Missing  (Bathroom) 

Shower/  tub  or  components  are  damaged  or 
non-existe  it 

Note:  Tfc  is  does  not  include  Leaks 

Severity  Defined 

Minor: 

Major: 
and/or 
usable. 

Severe 
tub,  faucet  I 
hardware, 
reason. 


^/A. 

Presence  of  extensive  discoloration 
in  the  basin.  Shower/Tub  is 


^bsence  or  failure  of  the  shower, 
or  drains  and/or  associated 
Jhower  or  tub  is  unusable  for  any 


Ventilatior  /Exhaust  System — Inoperable 
(Bathroom 

Failure  c  f  apparatus  to  exhaust  air. 

Severity  Di  ifined 

Minor:  N  /A. 
Major;  N  'A. 

Severe:  I  xhaust  fan  is  inoperable  or 
bathroom  unndow  cannot  be  opened. 

Water  Clos  }t/Toilet— Damaged/Clogged/ 
Missing  (Bi  ithroom) 

Water  cl(  iset/toilet  is  damaged  or  non 
existent. 

Severity  Defined 

Minor:  N  'A, 

Major:  Picture 
limited  to 
cover  etc., 
OR 

Toilet 

Severe 
retain  wate^ 
hazardous 
flushing 
defect. 


elements,  such  as  but  not 
seat,  the  flush  handle,  the 
I  ire  missing  or  damaged. 


t  le 


rutis  constantly. 
I^ractured  or  broken  bowl  will  not 

.  Fixture  may  not  exist  or  a 
I  :ondition  exists.  Absence  of  all 
ity  due  to  obstruction  or  other 


Inoperable  Call-for-Aid) 
The  syste  m  does  not  function. 


Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  System  does  not  function  as 
intended. 

Bulging/Buckling  (Ceiling) 

Ceiling  has  bowed,  deflected,  is  sagging,  or 
has  deviated  from  original  horizontal 
alignment. 

Severity  Defined 

Minor:  N/A. 
Major;  N/A. 

Severe;  Bulging,  bucking  or  sagging  is 
observed. 

Comments 

Severe:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 

Holes/Missing  Tiles/Panels  (Ceiling) 

Punctures  in  the  ceiling  surface.  May  or 
may  not  penetrate  completely.  Panels  or  tiles 
may  be  missing  or  damaged. 

Severity  Defined 

Minor:  Small  holes  or  missing  tile/panel 
found  in  a  ceiling,  visually  estimated  at  no 
larger  than  a  sheet  of  paper  (8V2  x  11  inches). 
Hole  does  not  fully  penetrate  into  the  area 
above  (cannot  see  through  it). 

Major;  A  hole  or  missing  tile/panel  is 
found  which  is  visually  estimated  to  be  larger 
than  a  sheet  of  paper  (8V2  x  11  inches)  but 
does  not  fully  ptenetrate  into  the  area  above 
(cannot  see  through  it). 
OR 

A  crack  greater  than  V%"  wide  and  a 
minimum  of  11"  long. 

Severe;  Any  hole  is  found  which  fully 
penetrates  into  the  area  above  (can  see 
through  the  hole  to  upper  space). 

Comments 

Severe;  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  is  not  limited  to  "Hazards.") 

Needs  Paint  (Ceiling) 

Paint  is  peeling,  cracking,  flaking, 
otherwise  deteriorated,  or  surface  is  not 
painted. 

Severity  Defined 

Minor;  Area  affected  is  less  than  4  square 
feet. 

Major;  Area  affected  is  greater  than  4 
square  feet. 

Severe:  N/A. 

Water  Stains/Water  Damage/Mold/Mildew 
(Ceiling) 

Visible  evidence  of  water  infiltration, 
mold,  or  mildew  exists.  Damage  such  as 
saturation  or  surface  failure  may  have 
occurred. 

Severity  Defined 

Minor:  For  a  single  ceiling,  visible 
indication  of  a  leak,  mold,  or  mildew,  such 
as  a  darkened  area,  exists  over  a  small  area 
(less  than  4  sq.  ft.).  Water  may  or  may  not 
be  evident.  Visual  observations  estimate  that 
less  than  10%  of  the  ceiling  surface  area  is 
affected. 

Major;  For  a  single  ceiling,  visible 
indication  of  a  leak  mold  or  mildew,  such  as 


a  darkened  area,  exists  over  a  large  area 
(more  than  4  sq.  ft.).  Water  may  or  may  not 
be  evident. 
OR 

Visual  observations  estimate  that  10%  to 
50%  of  the  ceiling  area  has  minor  damage. 

Severe;  Visual  observations  estimate  that  a 
large  portion  (50%  of  its  surface  area)  of  one 
ceiling  has  been  exposed  to  substantial 
saturation  or  damage  due  to  water,  mold,  or 
mildew.  Visible  cracks,  moist  areas,  mold,  or 
mildew  are  evident.  The  ceiling  surface  may 
have  failed. 
OR 

Cases  where  visual  observations  estimate 
that  more  than  50%  of  the  ceiling  area  shows 
minor  defined  signs  of  damage,  stains,  mold, 
or  mildew. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Air  Quality.") 

Damaged  Surface — Holes/Paint/Rusting 
(Doors) 

Damage  in  the  door  surface  that  may  affect 
either  the  surface  protection  or  the  strength 
of  the  door,  or  it  may  compromise  building 
security  or  privacy.  Includes  holes,  peeling/ 
cracking/no  paint,  or  significant  rust. 

Note:  A  bathroom,  bedroom,  or  entry  door 
impacted  is  severe. 

Severity  Defined 

Minor:  Any  one  door  has  either;  small 
holes  (less  than  V*  inch  in  diameter); 
cracking/peeling  paint;  and/or  the  door  or  its 
components  are  rusting. 

Major;  If  more  than  one  building  exterior 
door  has  minor  surface  damage  as  defined 
above. 

OR 

Any  single  unit  door  except  bathroom/ 
bedroom  and/or  entry  doors,  has  a  hole  or 
holes  ranging  in  size  from  'A  inch  up  to  1 
inch  diameter. 

Severe;  If  any  unit  door  has  a  hole  or  holes 
larger  than  1  inch  in  diameter,  or  significant 
peeling/cracking/no  paint  or  rust  that  affects 
the  integrity  of  the  door  surface. 
OR 

If  bathroom,  bedroom  and/or  entry  door 
has  either  minor  or  major  damage  as  defined 
above. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Damaged  Frames/Threshold/Lintels/Trim 
(Doors) 

The  frame,  header,  jamb,  threshold,  lintels, 
or  trim,  is  visibly  warped,  split,  cracked,  or 
broken  in  some  manner. 

Severity  Defined 

Minor;  A  single  door's  frame/threshold/ 
lintel  and/or  trim  is  damaged  but  does  not 
hinder  door  operation.  The  damaged  door 
frame  does  not  prevent  door  from  being 
locked. 

Major:  More  than  one  door  has  the  minor 
damage  defined  above. 

Severe:  At  least  one  door  is  rendered 
inoperable  and/or  unlockable  due  to  damage 
to  the  door's  frame/threshold/lintel  and/ or 
trim. 


Federal  Register /Vol.  64,  No.  92 /Thursday,  May  13,  1999 /Notices 


26207 


Damaged  Hardware/Locks  (Doors) 

The  attachments  to  a  door  to  provide 
hinging,  hanging,  opening,  closing,  or 
security  are  damaged  or  missing.  Includes 
locks,  panic  hardware,  overhead  door  tracks, 
springs  and  pulleys,  sliding  door  tracks  and 
hangers,  and  door  closures. 

Severity  Defined 

Minor:  A  single  door's  hardware,  as 
defined  above,  is  damaged  but  does  not 
hinder  current  door  operation.  The  door 
functions,  is  lockable,  and  the  door's  panic 
hardware  is  operable. 

Major:  More  than  one  building  exterior 
door  has  minor  damaged  hardware  as  defined 
above. 

Severe:  A  single  door  is  rendered 
inoperable  and/or  unlockable  due  to  damage 
to  the  door's  hardware. 
OR 

A  single  building  exterior  door's  panic 
hardware  is  not  operable. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Hazards.") 

Dam.aged/Missing  Screen/Storm/Security 
Door  (Doors) 

Visible  damage  to  surfaces  including 
screens,  glass,  frames,  hardware,  emd  door 
surface. 

Severity  Defined 

Minor:  One  or  more  screen/ storm  doors  has 
damage  or  is  missing  screens/glass. 

Major:  One  or  more  security  doors  has 
damage,  but  is  still  operational  and  the 
security  door  still  serves  its  design  purpose. 

Severe:  A  single  security  door  is  inoperable 
or  missing.  (Missing  only  applies  to  those 
situations  where  a  security  door  is  supposed 
to  be  present  but  is  observed  not  to  be  there.) 

Deteriorated/Missing  Seals  (Entry  Only) 
(Doors) 

The  seals  and  stripping  around  the  entry 
door(s)  designed  to  provide  weather  and  fire 
resistance  are  damaged  or  missing. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  For  a  single  entry  door  the  seals  are 
missing. 

Deteriorated/Missing  Caulking/Seals 
(Windows) 

The  caulking  or  seal  is  missing,  poorly 
installed,  or  deteriorated. 

Note:  This  also  includes  Thermopane  or 
insulated  windows  that  have  failed. 

Severity  Defined 

Minor:  Missing  or  deteriorated  caulk  or 
seals  are  observed.  No  evidence  of  damage  to 
window  or  surrounding  structure  exists. 

Major:  Missing  or  deteriorated  caulk  or 
seals  are  observed,  with  some  evidence  of 
leaks  or  damage  to  the  window  or 
surrounding  structure  visible. 
OR 

A  Thermopane  or  insulated  window  has 
failed.  (Typically  indicated  by  being  fogged 
up.) 

Severe:  Missing  or  deteriorated  caulk  or 
seals  are  observed  and  the  window  is  not 


weather-tight.  Evidence  of  leaks  or  damage  to 
the  window  or  surrounding  structure  is 
readily  apparent. 

Missing  Door  (Door) 

Door  is  absent. 

Note:  A  bathroom,  bedroom,  or  entry  door 
impacted  is  severe. 

Severity  Defined 

Minor:  The  missing  door  is  not  a  bathroom, 
bedroom  or  entry  door. 

Major:  Missing  doors  are  not  an  entry, 
bedroom,  or  bathroom.  They  present  no 
hazard  and  visual  observation  shows  two 
doors  or  up  to  50%  of  the  doors  are  missing. 

Severe:  The  missing  door  is  a  bathroom, 
bedroom  or  entry  door. 
OR 

Visual  observation  estimates  more  than 
50%  of  the  unit  doors  are  missing  from  areas 
other  than  the  bathroom,  bedroom,  or  entry 
door. 

Blocked  Access  to  Electric  Panel  (Electrical 
System) 

The  placing  of  any  object  that  will  delay 
or  prevent  the  access  to  any  panelboard  or 
main  power  switch  in  an  emergency  and 
cause  a  fire  hazard. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  One  or  more  items  are  placed  in 
front  of  the  unit's  electrical  panel,  impeding 
accessibility  in  time  of  an  emergency. 

Burnt  Breakers  (Electrical  System) 

Breakers  having  carbon  on  the  plastic 
body,  or  plastic  body  is  melted  or  scarred. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Any  signs  of  carbon  residue  or 
breaker  is  melted  and/or  has  arcing  scars. 

Evidence  of  Leaks/Corrosion  (Electrical 
System)  ^ 

Liquid  stains,  rust  marks,  or  other  signs  of 
corrosion  are  found  on  electrical  enclosures 
or  hardware. 

Note:  Do  not  address  surface  rust  if  it  does 
not  affect  the  condition  of  the  electrical 
enclosure. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  Any  corrosion  that  affects  the 
condition  of  the  current  carrying 
components.  Stains  and/or  rust  on  the 
interior  of  electrical  enclosures  or  evidence 
of  water  leaks  are  present  in  the  enclosure  or 
hardware. 
Frayed  Wiring  (Electrical  System) 

Insulation  may  be  frayed,  stripped,  or 
removed  resulting  in  a  potentially  dangerous 
condition. 

Note:  This  does  not  include  any  wires  not 
intended  to  be  insulated,  such  as  grounding 
wires. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 


Severe:  Nicks,  abrasions  or  fraying  of  the 
insulation.  ^ 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  not  limited  to  "Electrical 
Hazards.") 

GFI — Inoperable  (Electrical  System) 

GFI  is  present  and  inoperable. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 
Severe:  GFI  is  present  and  inoperable. 

Comments 

Severe:  This  creates  a  health  and  safety 
concern. 

Missing  Breakers  (Electrical  System) 

An  open  circuit  breaker  pbsition  in  a 
panel-board,  main  panel  board  or  other 
electrical  box  containing  circuit  breakers;  not 
appropriately  blanked-off. 
Severity  Defined 

.Minor:  N/A. 
Major:  N/A. 
Severe:  Open  breaker  port. 

Missing  Covers  (Electrical  System) 

Missing  covers  on  any  electrical  device 
box,  panel  box,  switch  gear  box,  control 
panel,  etc.,  where  visible  electrical 
connections  are  exposed. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Cover  is  missing  resulting  in 
exposed  visible  electrical  connections. 

Bulging/Buckling  (Floors) 

Floor  has  bowed,  deflected,  is  sagging,  or 
has  deviated  6x»m  original  horizontal 
alignment. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A, 

Severe:  Bulging,  buckling,  or  sagging  is 
observed. 

Comments 

Severe:  Request  an  inspection  by  a 
structural  engineer  if  doubt  about  severity 
exists. 
Floor  Covering  Damage  (Floors) 

Damage  to  the  carpet  tiles,  wood,  sheet 
vinyl  or  other  floor  covering. 

Severity  Defined 

Minor:  Floor  covering  may  have  stains, 
surface  burns,  shallow  cuts,  small  holes  or 
tears  in  non-traffic  areas,  loose  areas,  exposed 
seams.  The  covering  is  fully  functional. 
Visual  observation  estimates  that  less  than 
10%  of  the  floor  area  is  affected.  Does  not 
present  a  safety  hazard. 

Major:  Floor  covering  may  have  burn 
marks,  cuts,  tears,  holes,  or  large  sections  of 
exposed  seams  exposing  the  underlying 
material.  The  covering  does  not  present  a 
safety  hazard.  Visual  observations  estimate 
that  10%  to  50%  of  the  floors  are  affected. 

Severe:  Large  sections  of  the  floor  covering 
are  damaged  estimated  at  more  than  50%  of 
the  floor  area. 
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0{ 

Floor  I  overing  damage  that  exposes  the 
underiyi  ig  material. 
Commer  ts 

Severe : 
concern 
(Include! 

Missing 

Floori 
or  other 


If  condition  is  a  health  and  safety 
it  must  be  recorded  manually, 
but  not  limited  to  "Hazards.") 

looring  Tiles  (Floors) 

_  such  as  VLT,  sheet,  vinyl,  carpet 
looring  material  is  missing. 

Severity  Defined 


'g! 


Minor 
areas  of 
observat 
floors 
problems 

Major: 
50%  of 
safety 

Severe: 
than  50% 
flooring; 
for  safety 
involving 
classify  t 


For  a  single  floor  small  holes  in 
the  floor  surface  are  missing.  Visual 
:ipns  estimate  less  than  10%  of  the 
■eyed  are  affected.  No  safety 
exist  due  to  this  condition, 
i/isual  observations  estimate  10%  to 
floors  have  missing  flooring.  No 
lem  exists  due  to  this  condition. 
Visual  observations  estimate  more 
of  the  floors  are  affected  missing 
)r  the  missing  flooring  is  sufficient 
to  be  compromised.  One  concern 
compromised  safety  is  sufficient  to 
le  floor  system  as  severe. 

nt  (Floors) 


SUI  V( 


tie 
pn  bl 


Needs  Pa 

Forfl 
cracking. 

Severity 

Minor 
feet. 

Major:  Area  affected  is  greater  than  4 
square  " 

Severe 


oars  that  are  painted,  paint  is  peeling, 
Flaking,  or  otherwise  deteriorated. 
I  lefined 
\rea  affected  is  less  than  4  square 


fe«t 


Severity 

Minor: 
Major 

Small 

found. 
Severe: 

visible 

noticeable 


arei  s 


Commenti 


Severe: 
structural 
exists. 

Water 
(Floors) 

Visible 
moid,  or 
saturation 
occurred. 

Severity  Defined 


Vis 


n  1 


Minor 

Major: 
mold,  or 
exists  ovei 
Water  ma) 

Severe: 
large  portiJ)n 
substantia 
water,  mo 
moist  area: ; 
surface 
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N/A. 

Rot/Deter  orated  Subfloor  (Floors) 
Subfloo  r  has  decayed  or  is  decaying. 
I efined 
J/A. 
( londition  is  slightly  noticeable, 
of  rot  or  spongy  flooring  are 


Large  areas  of  rot  are  readily 
plication  of  weight  causes 
deflection. 


afpl 


Request  an  inspection  by  a 
sngineer  if  doubt  about  severity 


Stai  ns/Water  Damage/Mold/Mildew 


I  vidence  of  water  infiltration, 
lildew  exists.  Damage  such  as 
or  surface  failure  may  have 


ni 


H/A. 

ible  indication  of  a  water  stain, 
Idew,  such  as  darkened  area, 
a  small  area  (4  sq.  ft.  or  less), 
or  may  not  be  evident, 
'isual  observations  estimate  that  a 

of  floor  has  been  exposed  to 
saturation  or  damage  due  to 
',  or  mildew.  Visible  cracks,  mold, 
and  flaking  are  evident.  The  floor 

have  failed. 


Id 


•■  may 

Comment.-s 

Severe:  1  [condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 


(Includes  but  is  not  limited  to  "Air  Quality" 
"Hazards.") 

Gas  Fired  Unit — Missing/Misaligned 
Chimney  (Hot  Water  Heater) 

The  exhaust  system  on  a  gas  fired  unit  is 
misaligned. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Any  misalignment  which  causes 
improper  or  dangerous  venting  of  gases. 

Inoperable  Unit/Components  (Hot  Water 
Heater) 

Hot  water  supply  is  unavailable  due  to 
system  or  system  component  malfunction. 
Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  After  running  for  several  minutes, 
water  from  the  hot  water  taps  is  not  wanner 
than  room  temperature. 

Leaking  Valves/Tanks/Pipes  (Hot  Water 
Heater) 

Water  visibly  leaking  from  any  hot  water 
system  component.  Includes  valve  flanges, 
stems,  bodies,  or  from  any  domestic  hot 
water  tank  or  its  piping. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Water  is  visibly  leaking. 
Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  is  not  limited  to  "Electrical 
Hazards.") 

Pressure  Relief  Valve  Missing  (Hot  Water 
Heater) 

Valve  that  regulates  the  temperature  and 
pressure  of  the  water  heater  is  missing. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  No  pressure  relief  valve  is  present. 
Rust/Corrosion  (Hot  Water  Heater) 

The  material  condition  of  the  equipment 
and/or  associated  piping  shows  evidence  of 
flaking,  discoloration,  reduction  in  wall 
thickness,  pitting,  or  crevices. 
Severity  Defined 

Minor:  Patches  of  noticeable  formations  of 
metal  oxides. 

Major:  Significant  formations  of  metal 
oxides  are  visible  and  a  noticeable  pit  or 
crevice  has  developed. 

Severe:  Equipment  and/or  piping  integrity 
has  been  compromised,  (e.g.,  leaks  are 
visible). 

Gas  Fired  Unit — Missing/Misaligned 
Chimney  (HVAC) 

The  exhaust  system  on  a  gas  fired  unit  is 
misaligned. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  Any  misalignment  which  causes 
improper  or  dangerous  venting  of  gases. 


Inoperable  (HVAC) 

The  heating  or  cooling  system  is  inoperable 
in  the  unit. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  The  HVAC  in  the  unit  does  not 
function,  providing  neither  necessary  heating 
or  cooling  as  designed.  System  does  not 
respond  when  the  unit  controls  are  engaged. 

Noisy/Vibrating/Leaking  (HVAC) 

The  HVAC  distribution  components  in  the 
unit,  including  fans,  are  the  source  of 
abnormal  noise,  unusual  vibration,  or  leaks. 
Severity  Defined 

Minor:  N/A. 

Major:  The  HVAC  system  in  the  unit 
exhibits  or  shows  signs  of  abnormal 
vibration,  other  noise  or  leaks  when  engaged. 
The  condition  does  not  prevent  the  system 
from  providing  heating  or  cooling  sufficient 
to  maintain  a  minimum  temperature  range  in 
the  major  living  areas  of  the  unit. 

Severe:  N/A. 

Convection/Radiant  Heat  System  Covers 
Missing/Damaged  (HVAC) 

Convection/Radiemt  heat  system  cover  is 
missing  or  damaged. 

Severity  Defined  '  ' 

Minor:  N/A. 

Major:  One  or  more  covers  are  damaged, 
impeding  proper  heating,  but  not  creating 
any  type  of  safety  hazard. 

Severe:  One  or  more  covers  are  missing,  or 
substantially  not  installed,  enabling  exposure 
to  burn,  fan  or  other  potentially  serious 
hazards.  A  single  occurrence  constitutes  a 
safety  hazard. 

Rust/Corrosion  (HVAC) 

A  component(s)  of  the  system  show  visible 
deterioration  due  to  oxidation  or  corrosion  of 
system  parts. 

Severity  Defined 

Minor:  N/A. 

Major:  Deterioration  fi-om  rust  and 
corrosion  is  observed  on  the  HVAC  units  in 
the  unit.  The  condition  does  not  prevent  the 
system  from  providing  sufficient  heating  or 
cooling. 

Severe:  N/A. 

Cabinets — Missing/Damaged  (Kitchen) 

A  case,  box  or  piece  of  furniture  with  sets 
of  drawers  or  shelves,  with  doors,  primarily 
used  for  storage,  mounted  on  walls  or 
mounted  on  floors. 

Severity  Defined 

Minor:  Cabinet  is  discolored;  materials 
h&ve  begun  to  separate  or  minor  .scratching 
and  chipping  is  present.  Cabinet  assembly  is 
present;  up  to  two  cabinets  may  be  only 
marginally  functional. 

Major:  Several  (up  to  50%)  cabinets  are 
either  missing,  damaged,  or  lacking  adequate 
doors  and/or  shelves. 

Severe:  A  significant  number  (more  than 
50%)  of  cabinets  are  either  missing, 
damaged,  or  lacking  adequate  doors  and/or 
shelves. 
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Countertops — Missing/Damaged  (Kitchen) 

A  flat  work  surface  in  a  kitchen  often 
integral  to  lower  cabinet  space  is  missing  or 
deteriorated. 

Severity  Defined 

Minor:  Counter-top  surface  is  discolored; 
materials  have  begun  to  separate  or  minor 
scratching  and  chipping  is  present. 

Major:  Surface  shows  advanced  stage  of 
deterioration  and/or  scratching,  chipping. 

Severe:  Countertop  working  surface  is 
missing  or  deteriorated  and/or  damaged  and 
does  not  provide  a  sanitary  surface  to  prepare 
food. 

Dishwasher/Garbage  Disposal — Inoperable 
(Kitchen) 

A  dishwasher  or  garbage  disposal,  if 
provided,  does  not  work. 

Severity  Defined 

Minor:  N/A. 

Major:  The  dishwasher  or  garbage  disposal 
does  not  work. 
Severe:  N/A. 

Range  Hood/Exhaust  Fans — Excessive 
Grease/Inoperable  (Kitchen) 

•  Failure  of  apparatus  to  draw  out  cooking 
exhaust  due  to  excess  dirt,  excessive  grease, 
and/or  other  operational  problems. 

Severity  Defined 

Minor:  Accumulation  of  dirt  or  grease 
threatens  the  free  passage  of  air. 

Major:  N/A. 

Severe:  Range  hood/exhaust  fan  is 
inoperable  or  presents  serious  electrical 
hazard  to  health  or  property.  Flue  may  be 
completely  blocked  based  on  visual 
estimation. 

Plumbing — Clogged  Drains  (Kitchen) 

Water  does  not  drain  adequately. 

Severity  Defined 

Minor:  Basin  does  not  drain  freely  when 
stopper  is  disengaged. 

Major:  N/A. 

Severe:  Drain  is  completely  clogged  or  has 
suffered  extensive  deterioration. 

Inoperable/Not  Lockable  (Windows) 

Window  cannot  be  opened  or  closed  due 
to  frame  damage,  faulty  hardware,  or  other 
reason. 

Severity  Defined 

Minor:  Window  is  inoperable,  but  can  be 
secured.  Other  operable  windows  are  present 
in  the  immediate  area. 

Major:  N/A. 

Severe:  Window  is  inoperable  and  cannot 
be  secured.  No  operable  windows  are  present 
in  the  immediate  area. 

Cracked/Broken/Missing  Panes  (Windows) 

Class  or  pane  is  cracked,  broken  or 
missing. 

Severity  Defined 

Minor:  Cracked  window  pane  is  observed. 

Major:  N/A. 

Severe:  Glass  pane  is  broken  or  missing. 

Deunaged  Window  Sill  (Windows) 

The  horizontal  member  of  the  window  that 
bears  the  upright  portion  of  the  bame  is 
damaged. 


Severity  Defined 

Minor:  Sill  is  damaged,  but  still  present. 
The  inside  of  the  surrounding  wall  is  not 
exposed.  No  impact  to  window  operation  or 
weather  tightness  is  visually  apparent. 

Major:  Sill  is  missing,  or  damaged  enough 
to  expose  the  inside  of  the  surrounding  walls 
and/or  compromise  its  weather  tightness. 

Severe:  N/A. 

Plumbing — Leaking  Faucets/Pipes  (Kitchen) 

Basin  faucet  or  drain  connections  leak. 
Severity  Defined 

Minor:  Leak  or  drip  that  is  contained  by 
basin/pipes.  Faucet  is  usable. 

Major:  N/A. 

Severe:  Leeik  is  steady.  Surrounding  area  is 
adversely  affected.  Water  supply  must  be 
turned  off.  The  faucet/pipe  is  not  usable. 

Range/Stove — Missing/Damaged/Inoperable 
(Kitchen) 

Unit  is  missing  or  damaged. 

Severity  Defined 

Minor:  Unit's  surface  is  dented,  chipped  or 
scratched.  Operation  of  doors  or  drawers  is 
impeded  but  stove  is  operational.  Burner  is 
misaligned  and  flame  is  not  distributed 
equally.  Pilot  light  is  put  on  one  or  more 
burners. 

Major:  N/A. 

Severe:  Unit  is  missing,  or  any  burners 
and/or  oven  is  inoperable. 

Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  is  not  limited  to  "Hazards.") 

Refrigerator — Missing/Damaged/Inoperable 
(Kitchen) 

The  refrigerator  is  not  present  or  does  not 
cool  adequately. 

Severity  Defined 

Minor:  Refi-igerator  has  excessive 
accumulation  of  ice. 
OR 

Seals  around  doors  are  deteriorated. 
OR 

Operation  of  doors  or  drawers  is  impeded 
but  refrigerator  is  operational. 

Major:  N/A. 

Severe:  Refrigerator  is  missing  or  does  not 
cool  or  work  at  all. 

Sink — Missing/Damaged  (Kitchen) 

Sink,  faucet  or  accessories  are  missing, 
damaged,  or  inoperable. 

Severity  Defined 

Minor:  Presence  of  extensive  discoloration 
and/or  cracks  in  the  basin.  Sink  &  hardware 
are  still  usable  for  food  preparation. 

Major:  N/A. 

Severe:  Sink  or  hardware  is  missing  or  is 
totally  unusable. 

Missing/Inoperable  Fixture  (Lighting) 

Lighting  fixture  is  missing,  or  does  not 
operate  normally.  Malfunction  may  be  with 
the  total  system  or  with  individual 
components. 

Severity  Defined 

Minor:  Permanent  lighting  fixture  is 
missing  or  inoperable,  in  one  room  in  a  unit, 
and  switched  outlet  exists  in  the  room. 


Major:  Permanent  lighting  fixture  is 
missing  or  inoperable  in  two  or  more  rooms, 
and  no  switched  outlet  exists  in  the  room. 

Severe:  Two  or  more  rooms  have  missing 
or  inoperable  permanent  light  fixtures,  and 
do  not  have  switched  outlets  within  the 


Missing  (Outlets/ Switches) 

Outlet,  switch  or  both  are  missing. 

Note:  This  does  not  apply  to  empty 
junction  boxes  that  were  not  intended  to 
contain  an  outlet  or  switch. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  An  outlet  or  switch  is  missing. 
Comments 

Severe:  If  condition  is  a  health  and  safety 
concern,  it  must  be  recorded  manually. 
(Includes  but  is  not  limited  to  "Electrical 
Hazards.") 

Missing/Broken  Cover  Plates  (Outlets/ 
Switches) 

The  flush  plate  used  to  cover  the  opening 
surrounding  a  switch  or  outlet  is  damaged  or 
does  not  exist. 

Severity  Defined 

Minor:  Outlets/switches  has  broken  cover 
plate.  The  condition  does  not  result  in 
exposed  wiring. 

Major:  N/A. 

Severe:  A  broken  or  missing  cover  plate 
results  in  exposed  wiring. 

Baluster/Side  Railings  Damaged  (Patio/ 
Porch/Balcony) 

Baluster  or  side  railing  on  the  porch/patio/ 
balcony  is  loose,  damaged,  or  inoperable, 
limiting  the  safe  use  of  this  area. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  The  baluster  and/or  side  rails 
enclosing  this  area  are  loose,  damaged  or 
missing,  impeding  the  safe  use  of  this  area. 

Missing/Inoperable  (Smoke  Detector) 

Smoke  detector  will  not  activate,  or  is 
missing. 

Note:  At  least  one  smoke  detector  is 
required  on  each  level. 

Severity  Defined 

Minor:  N/A. 
Major:  N/A. 

Severe:  A  single  missing  or  inoperable 
smoke  detector. 

Broken/Missing  Hand  Railing  (Stairs) 

The  hand  rail  is  damaged  or  non-existent. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  The  hand-rail  for  four  or  more 
stairs  is  completely  missing  or  damaged, 
loose  or  otherwfise  unusable. 

Broken/Damaged/Missing  Steps  (Stairs) 

The  horizontal  tread  or  stair  surface  is 
damaged  or  non-existent. 
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Severity  EfefLned 

Minor 

Major: 
Severe: 
missing. 

Bulging/Blickl 

Wall  hai 
deviated 

Severity  Defined 

Minor; 
Major: 

Severe: !  iulging/Buckling  or  sagging  is 
observed 

Comments 

Severe: 
structural 
exists. 

Walls — Damaged/Deteriorated  Trim 
(Common 

Cove  melding 
other  decofative 
decayed 

Severity  Defined 

Minor; 
trim 


II/A. 
M/A. 
>tep  is  broken,  damaged  or 

ing  (Walls) 

bowed,  deflected,  sagged  or  has 
f^om  original  vertical  aliment. 


II/A. 

^/A. 


1  (equest  an  inspection  by  a 
mgineer,  if  doubt  about  severity 


,  chair  rail,  base  molding  or 
trim  is  damaged  or  has 


.  surfac  es. 


$mall  areas  of  deterioration  in  the 

3S. 

e  areas  of  deterioration  in  the  trim 


Major:  Lai] ;( 
surfaces 


Severe:  Si(  nificant  areas  of  deterioration  in 
the  trim  su  rfaces. 


(yValls) 

in  the  wall  surface.  May  or  may 
e  completely.  Panels  or  tiles  may 
or  damaged.  Does  not  include 
created  by  hanging  pictures,  etc. 

Defined 

hole,  missing  tile/panel,  or  other 
fo\^nd  in  a  wall,  visually  estimated 
than  8V2  X  11  inches.  Hole  does 
ponetrate  into  the  adjoining  room 
through  it). 

hole,  missing  tile/panel  or  other 
ound  in  a  wall  that  is  larger  than 
f  aper  (8V2X  11). 


Damaged 

Punctxu^ 
not  penetri  it 
be  missing 
small  hole); 

Severity 

Minor:  ^. 
damage 
at  no  Targe 
not  fully 
(cannot  se« 

Major:  A 
damage  is 
a  sheet  of 
OR 

A  crack 
minimum 

Severe: 
fully 

see  througl  1 
OR 

Two  or  n  lore  walls  have  major  holes. 

Needs  Pai^t  (Walls) 


Mf 


penet  ^ates 


( reater  than  1/8"  in  width  and  a 
"  11"  long. 

hole  of  any  size  is  found  which 
into  an  adioining  room,  (can 
the  hole). 


Paint  is 
otherwise 


Reeling,  cracking,  flaking, 
<  eteriorated. 


Severity  Defined 

Minor 
feet. 


Area 


Major:  Arei  i 
feet. 


affected  is  less  than  4  square 
affected  is  greater  than  4  square 


Severe:  N/j  L. 

Water  St  lins/Water  Damage/Mold/Mildew 
(Walls) 

Walls  ar4  1 
of  water  i 
Damage : 
may  have  < 

Severity  Defined 

Minor: 
of  a  leak, : 


not  watertight.  Visible  evidence 
npltration.  mold,  or  mildew  exists, 
as  saturation  or  surface  failure 
dccurred. 


!  sui  :h 


F)r 


nold 


a  single  wall,  visible  indication 
or  mildew,  such  as  darkened 


area,  exists  over  a  small  area,  (less  than  4  sq. 
ft.  by  visucd  estimate).  Water  may  or  may  not 
be  evident. 

Major:  For  a  single  wall,  visible  indication 
of  a  leak  exists  over  a  large  area  (visually 
estimated  at  more  than  4  sq.  ft.).  Water  is 
probably  evident. 

Severe:  Visual  observation  estimates  that  a 
large  portion  (more  than  50%  of  the  surface) 
of  one  or  more  walls  have  been  exposed  to 
substantial  saturation  or  damage  due  to 
water,  mold,  or  mildew.  Visible  cracks, 
moisture  area,  mold  and  flaking  are  evident. 
The  wall  surface  may  have  failed.  One 
occurrence  of  this  condition  is  sufficient  to 
classify  the  wall  systems  as  severe. 
OR 

Visual  observations  estimate  that  more 
than  50%  of  the  wall  surface  in  any  one  unit 
show  signs  of  water  damage,  stains,  mold,  or 
mildew. 

Deteriorated/Missing  Caulking/Seals 
(Windows) 

The  caulking  or  seal  is  missing,  poorly 
installed,  or  deteriorated. 

Note:  This  also  includes  Thermopane  or 
insulated  windows  that  have  failed. 

Severity  Defined 

Minor:  Missing  or  deteriorated  caulk  or 
seals  are  observed.  No  evidence  of  damage  to 
window  or  surrounding  structure  exists. 

Major:  Missing  or  deteriorated  caulk  or 
seals  are  observed,  with  some  evidence  of 
leaks  or  damage  to  the  window  or 
surrounding  structure  visible. 
OR 

A  Thermopane  or  insulated  window  has 
failed.  (Typically  indicated  by  being  fogged 
up.) 

Severe:  Missing  or  deteriorated  caulk  or 
seals  are  observed  and  the  window  is  not 
weather-tight.  Evidence  of  leaks  or  damage  to 
the  window  or  surrounding  structure  is 
readily  apparent. 

Peehng/Needs  Paint  (Windows) 

Paint  covering  the  window  assembly/trim 
is  cracking,  flaking,  or  otherwise  failing. 

Severity  Defined 

Minor:  Peeling  paint  and/or  a  window  in 
need  of  paint  is  observed. 

Major:  N/A. 

Severe:  N/A. 

Security  Bars  Prevent  Egress  (Windows) 

Security  bars  are  damaged,  constructed  or 
installed,  such  that  ingress/egress  is  severely 
limited  or  impossible. 

Note:  This  does  not  include  windows  not 
designed  or  intended  for  ingress/egress. 

Severity  Defined 

Minor:  N/A. 

Major:  N/A. 

Severe:  The  ability  to  exit  through  the 
window  is  limited  by  security  bars  that  do 
not  function  properly  and,  therefore,  pose 
safety  risks. 

Health  and  Safety  Inspectable  Items 

Items  to  inspect  for  "Health  and  Safety" 
ctre  as  follows: 

Air  Quality 
Elevator 
Flammable  Materials 


Hazards 

Electrical  Hazards 
Emergency/Fire  Exists 
Garbage  and  Debris 
Infestation 

Air  Quality  (Health  and  Safety) 

Indoor  spaces  must  be  free  fi-om  high  levels 
of  sewer  gas,  fuel  gas,  mold,  mildew,  or  other 
harmful  pollutants.  Indoors  must  have 
adequate  ventilation. 

The  following  deficiencies  can  be  noted: 

Mold  and/or  Mildew  Observed 
Propane/Natural  Gas/Methane  Gas  Detected 
Sewer  Odor  Detected 

Electrical  Hazards  (Health  and  Safety) 

Any  hazard  that  poses  a  risk  of  electrical 
fires,  electrocution,  or  spark/explosion. 

The  following  deficiencies  can  be  noted: 
Exposed  Wires/Open  Panels 
Water  Leaks  On  or  Near  Electrical  Equipment 

Emergency/Fire  Exits  (Health  and  Safety) 

All  buildings  must  have  acceptable  fire 
exits  that  are  also  properly  marked  and 
operational.  (This  would  include  fire  towers, 
stairway  access  doors,  &  external  exits.) 
These  can  include  operable  windows  on  the 
lower  floors  with  easy  access  to  the  ground 
or  a  back  door  opening  onto  a  porch  with  a 
stairway  leading  to  the  ground. 

Note:  This  does  not  apply  to  individual 
units. 

The  following  deficiencies  can  be  noted: 
Emergency /Fire  Exits  Blocked/Unusable 
Missing  Exit  Signs 

Flammable  Materials  (Health  and  Safety) 

Any  substance  that  is  either  known  to  be 
combustible  or  flammable  or  is  stored  in  a 
container  identifying  it  as  such. 

The  following  deficiency  can  be  noted: 
Improperly  Stored 
Garbage  and  Debris  (Health  and  Safety) 

Accviraulation  of  garbage  and  debris 
exceeding  the  capacity  of  the  storage  area  or 
not  stored  in  an  area  sanctioned  for  such  use. 

The  following  deficiencies  can  be  noted: 

Outdoors 
Indoors 

Hazards  (Health  and  Safety) 

Physical  hazards  that  pose  risk  of  bodily 
injury. 

The  following  deficiencies  can  be  noted: 
Sharp  Edges 
Tripping 
Other 

Infestation  (Health  and  Safety) 

Presence  of  rats,  or  severe  infestation  by 
mice  or  insects  such  as  roaches  or  termites. 

The  following  deficiencies  can  be  noted: 
Insects 
Rats/Mice/Vermin 

Mold  and/or  Mildew  Observed  (Air  Quality) 

Evidence  of  mold  and/ or  mildew; 
especially  in  such  areas  as  bathrooms  and  air 
outlets. 
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Propane/Natural  Gas/Methane  Gas  Detected 
(Air  Quality) 

Strong  propane,  natural  gas,  and/or 
methane  gas  odors  detected  that  could  pose 
risk  of  explosion/fire  or  health  risk  if  inhaled. 

Sewer  Odor  Detected  (Air  Quality) 

Sewer  odors  detected  that  could  pose  risk 
if  inhaled  for  prolonged  periods. 

Exposed  Wires/Open  Panels  (Electrical 
Hazards) 

Exposed  bare  wires  or  openings  in 
electrical  panels. 

Water  Leaks  On  or  Near  Electrical  Equipment 
(Electrical  Hazards) 

Water  is  observed  leaking,  puddling,  or 
ponding  on  or  immediately  near  any 
electrical  apparatus.  Poses  risk  of  fire, 
electrocution,  or  explosion. 

Tripping  (Elevator) 

Elevator  is  misaligned  (doesn't  level 
properly)  by  more  than  V\"  with  the  floor. 
Presents  tripping  hazard  during  ingress/ 
egress. 

Emergency/Fire  Exits  Blocked/Unusable 
(Emergency/Fire  Exits) 

The  exit  is  not  useable  or  ingress/egress  is 
limited  due  to  conditions  such  as  debris, 
storage,  door  or  window  nailed  shut,  broken 
lock  or  chained  panic  hardware. 

Missing  Exit  Signs  (Emergency/Fire  Exit) 

Exit  signs  must  be  present  and  clearly 
identify  all  emergency  exits.  Illumination  in 
area  of  sign  must  be  provided. 

Improperly  Stored  (Flammable  Materials) 

Improperly  stored  flammable  materials. 
Potential  risk  of  fire/ explosion  is  identified 
by  the  location  or  manner  in  which  the 
substance  is  stored. 

Indoors  (Garbage  and  Debris) 

An  accumulation  of  garbage  that  visibly 
exceeds  planned  storage  capacity  or  is 
located  in  an  area  not  sanctioned  for  staging 
or  storing  garbage  or  debris. 

Note:  Please  review  for  fire  hazard  effects. 

This  does  not  include  garbage  and  debris 
improperly  stored  outside.  See  Garbage  and 
Debris — Outdoors  for  this  deficiency. 

Outdoors  (Garbage  and  Debris) 

An  accumulation  of  garbage  that  visibly 
exceeds  planned  storage  capacity  or  is 
located  in  an  area  not  sanctioned  for  staging 
or  storing  garbage  or  debris. 

Note:  this  does  not  include  garbage 
improperly  stored  indoors.  See  Garbage  and 
Debris — Indoors  for  this  deficiency. 

Sharp  Edges  (Hazards) 

Any  physical  defect  that  poses  the  risk  of 
cutting  or  breaking  human  skin  or  other 
bodily  harm,  generally  in  commonly  used  or 
traveled  areas. 

Tripping  (Hazards) 

Any  physical  defect  that  poses  a  tripping 
risk,  generally  in  walkways  or  other  traveled 
areas. 

Note:  This  does  not  include  tripping 
hazards  from  elevators  that  do  not  level 
properly.  See  Elevator — Tripping  under 
Health  &  Safety  for  these  occurrences. 


Other  (Hazards) 

Other  general  defects  or  hazards  that  pose 
risk  of  bodily  injury.  (Must  be  specified  by 
the  inspector.) 

Note:  This  would  include  items  not 
specifically  defined  elsewhere  but  pose  a 
risk. 

Insects  (Infestation) 

Infestation  of  insects  including,  but  not 
limited  to,  roaches  or  ants  are  observed 
throughout  the  unit  or  room  especially  in 
food  preparation  and  storage  areas. 

Note:  This  does  not  include  infestation 
from  rats/mice.  See  Infestation — Rats/Mice/ 
Vermin  under  Health  &  Safety  for  these 
occurrences. 

Rats/Mice/Vermin  (Infestation) 

The  presence  of  rats  or  mice  is  indicated 
by  sightings,  rat  or  mouse  holes,  or 
droppings. 

Note:  This  does  not  include  infestation 
from  insects.  See  Infestation — Insects  under 
Health  &  Safety  for  these  occurrences. 

Appendix  3 — Physical  Inspection  Summary 
Report 

The  Inspection  Summary  Report  is 
designed  to  achieve  two  objectives: 

1.  Provide  the  Public  Housing  Agency  oi 
owner  and/or  owner  agent  (POA)  with  the 
background  information  i.e.  addresses,  phone 
numbers,  building  names,  etc.,  collected 
during  inspection  of  a  given  property  so  that 
any  relevant  discrepancies  can  be  identified 
and  resolved. 

2.  Inform  the  POA  of  the  physical 
condition  of  their  property  captured  during 
a  REAC  inspection. 

The  items  described  below  introduce  the 
information  provided  in  the  Inspection 
Summary  Report  and  are  intended  to  meet 
the  objectives  illustrated  above. 

Inspection  Number:  The  inspection 
number  is  unique  for  each  inspection 
conducted  by  REAC.  Each  time  a  property  is 
inspected  by  REAC,  a  new  inspection 
number  is  utilized.  These  unique  numbers 
may  be  used  to  communicate  with  REAC  on 
any  matter  concerning  a  particular 
inspection. 

Property  Information:  Information  related 
to  a  property  is  provided: 

Property  identification  number  (in 
parentheses) — a  unique  number  in  HUD 
databases 
Property  name 

Status  as  a  scattered  site  (Yes/No) 
Relevant  addresses,  phone  numbers,  fax 
numbers,  and  e-mail  addresses  for  property 
Each  of  these  should  be  checked  carefully 
for  accuracy.  Any  discrepancies  should  be 
reported  to  your  contact  in  the  HUD  office 
having  jurisdiction  over  your  property. 

Building  Unit  Count:  The  total  number  of 
buildings  and  units  on  the  property  are 
given,  along  with  the  number  of  buildings 
and  units  actually  inspected  by  REAC 

Scores:  An  overall  numerical  score  is  given 
as  a  value  &T)m  zero  to  100.  Separate 
numerical  scores  are  also  given  for  each  of 
five  areas: 
Site 

Building  exterior 
Building  systems 


Common  areas 
Units 

The  five  area  scores  range  from  zero  to  the 
maximum  number  of  points  possible  for  each 
area.  The  possible  points  for  a  given  area  are 
determined  for  a  specific  property  based  on 
the  inspectable  items  actually  present  in  each 
area.  The  sum  of  the  area  points  identifies 
what  the  overall  score  would  be  if  there  were 
no  health  &  safety  (H&S)  deficiencies.  The 
overall  numerical  score  is  then  calculated  by 
subtracting  the  sum  of  deductions  for  H&S 
deficiencies  from  the  sum  of  the  Individual 
"area  points."  Examples  of  overall  scores  are: 
95c;  67b*;  84a*;  100b;  78a;  and  43c*.  The 
asterisk  indicates  that  H&S  deficiencies  were 
found  with  respect  to  smoke  detectors.  The 
lower-case  letter  indicates  whether  or  not 
other  kinds  of  H&S  deficiencies  were 
observed,  as  follows: 

The  letter  "a"  is  given  if  no  health  and 
safety  deficiencies  were  observed  other  than 
for  smoke  detectors. 

The  lower-case  letter  "b"  is  given  if  one  or 
more  non-life  threatening  H&S  deficiencies, 
but  no  exigent/fire  safety  H&S  deficiencies 
were  observed  other  than  for  smoke 
detectors. 

The  lower-case  letter  "c"  is  given  if  there 
were  one  or  more  exigent/fire  safety  (calling 
for  immediate  attention  or  remedy)  H&S 
deficiencies  observed. 

Although  ail  H&S  deficiencies  other  than 
smoke  detector  problems  affect  the  scores 
with  appropriate  deductions,  the  letters 
grades  are  added  to  highlight  the  serious 
nature  of  H&S  deficiencies,  all  of  which  need 
to  be  addressed  by  the  POA. 

Health  and  Safety  Counts:  In  addition  to 
the  counts  of  actual  H&S  deficiencies 
observed  in  the  inspected  buildings  and 
units,  the  estimated  number  of  H&S 
deficiencies  that  would  have  been  found  had 
all  buildings  and  units  been  inspected  is  also 
given.  This  projected  count  gives  a  sense  of 
the  total  H&S  problem  for  the  inspected 
property.  The  projection  is  calculated  by 
dividing  the  counts  actually  observed  in 
buildings  or  units  by  the  proportion  of 
buildings  or  units  inspected.  These  projected 
counts  for  buildings  and  units  are  added  to 
the  actual  counts  for  site  to  determine  the 
total  projection.  The  percent  of  buildings  and 
units  inspected  is  additionally  given  to  show 
the  basis  for  the  calculations. 

Participants/Buildings/Units:  Information 
provided  includes: 

Relevant  addresses,  phone  numbers,  fax 
numbers,  and  e-mail  addresses  for 
participants; 

Name,  year  built,  number  of  units  and 
address  for  each  building  on  the  property. 
Note:  All  buildings  on  the  property  should  be 
listed. 

As  before,  each  of  these  should  be  checked 
carefully  for  accuracy  and  any  discrepancies 
should  be  reported  to  your  contact  in  the 
HUD  office  having  jurisdiction  over  your 
property. 

Inspectable  Items:  This  portion  of  the 
report  details  all  deficiencies  found  in  the 
inspection.  The  main  headings  in  the  first 
column  refer  to  the  inspectable  area — site, 
building  exterior,  building  systems,  common 
areas,  unit,  or  health  &  safety,  where  the 
deficiency  was  observed.  The  entries  are 
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present, 


ar; 


inspect!  ble  items"  within  which  the 
deficiencies  were  found.  Some  items  may  not 
for  a  given  property.  In  such  cases, 
e  adjustments  are  made  in  the  area 
lised  to  obtain  the  overall  score, 
but  with  no  deficiencies 
not  listed.  The  potential 
e  items  are: 
fe  icing  &  retaining  walls,  grounds, 
nail  boxes/project  signs,  market 
p  irking  lots/ driveways,  play  areas  & 
t.  refuse  disposal,  roads,  storm 
and  walkways 
Exterior:  doors,  fire  escapes, 
icjns.  lighting,  roofs,  walls,  and 


be  preser  t 
approprii  t 
weights 
Items 
found, 
inspectal:  I 

Site 
lighting, 
appeal, 
equipme 
drainage. 

Buildi 
foundat 
windows 

Buildi 
electrical 


>rg 


irg 


file 


Jti 


Systems:  domestic  water, 
system,  elevators,  emergency 
protection,  heating/ventilation/air 
itioif  ng.  and  sanitary  system 

Areas:  basement/garage/carport, 
ty/mechanical,  community  room, 
lalls/corridors/ stairs,  kitchen. 

lobby,  office,  other  community 
io/porch/balcony.  pools  &  related 
restrooms,  storage,  and  trash 
areas 
bathroom,  call-for-aid,  ceiling,  doors, 
ystem,  floors,  heating/ventilation/ 


power, 
cond 

Common 
closet/u 
day  care 
laundry 
spaces,  pit; 
structurei 
coUectior 

Unit 
electrical 


r  )om. 


air  conditioning,  hot  water  heater,  kitchen, 
lighting,  outlets/switches,  patio/porch/ 
balcony,  stairs,  walls,  and  windows 

Health  &  Safety:  emergency/fire  exits, 
electrical  hazards,  flammable  materials, 
garbage  and  debris,  infestation,  handrails,  air 
quality,  hazards,  and  elevator 

NO/OD:  The  inspection  protocol  requires 
the  inspector  to  check  for  the  existence  of 
certificates  for  certain  items  such  as  lead- 
based  paint,  elevators,  etc.  If  all  of  the 
required  certificates  are  verified  by  the 
inspector,  the  report  will  not  include  any 
certificate  information.  If  any  appropriate 
certificates  are  not  present,  the  first 
inspectable  item  listed  will  be  "certificates" 
and  the  designation  "NO"  will  be  listed  for 
each  unavailable  certificate. 

OD  in  this  column  refers  to  "observed 
deficiency"  for  the  given  item. 

Observation:  The  column  lists  the  specific 
deficiencies  observed  within  a  given 
inspectable  item.  Each  deficiency  has  a 
definition,  which  specifies  what  must  be 
observed  for  that  deficiency  to  be  recorded. 
Also  noted  in  this  column  are  observations 
about  Health  &  Safety  items.  These  are: 


(LT) — Exigent/Fire  Safety  (calling  for 

immediate  attention  or  remedy) 
(NLT) — Not  Life  Threatening 
(SD) — Smoke  Detector 

Definitions  for  all  deficiencies  are  given  in 
the  physical  inspection  section  at  REAC's 
web  site  on  the  Internet  (www.hud.gov/reac/ 
reaphyin.html). 

Severity:  Deficiencies  differ  by  "severity." 
The  definitions  specify  what  must  be 
recorded  for  a  given  deficiency  under  one  of 
three  possible  severity  levels — minor,  major 
and  severe.  The  severity  level  is  given  on  the 
report  to  indicate  which  part  of  the  definition 
actually  applies  for  the  specific  deficiency 
observed.  Severity  levels  are  defined  within 
a  given  deficiency  and  do  not  necessarily 
indicate  which  deficiencies  are  the  worst.  For 
more  serious  deficiencies,  a  major  severity 
level  may  be  more  of  a  problem  and  may 
reduce  the  overall  score  more  than  less 
serious  deficiencies  with  a  severity  level  of 
"severe." 

Location/Comments:  Comments  are 
required  for  all  "severe",  deficiencies. 
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Inspection  Summarv  Report 


Inspection  No: 
Property: 


Scattered  Site?:      Yes 


Inspection  Date: 

Phone: 
Fax: 

E-Mail  Address: 

ACC»: 

CA«: 


BuJIding  Unit  Count 

»Total 


#kispected 


Buildings 

76 

25 

Units 

148 

23 

Scores 


Possible 
Points 

Area 
Points 

H&S 
Deduction 

Site 

20  0 

16  5 

00 

BWg  Ext 

200 

197 

00 

BIdg  Sys 

150 

150 

CA 

0.4 

04 

Units 

447 

324 

09 

Overall 

1000 

84  0 

09 

Final  Score  =  A 

rea  Points 

-  H  &  S  Deduction 

83  c* 

Health  and  Safety  Counts 
Non-Life  Threatening 


Site      BIdg        Unit       Total 


Actual 

0 

0 

2 

2 

%lnspected 

- 

33% 

16% 

- 

Projected 

0 

0 

13 

13 

Life  Threatening 


Actual 

0 

0 

1 

1 

%lnspected 

— 

33% 

16% 

— 

Projected 

0 

0 

6 

6 

Smoke  Detectors 


Actual 

0 

0 

5 

5 

%lnspected 

— 

33% 

16% 

— 

Projected 

0 

0 

32 

32 

Participants: 


Management  Agent 


Phone: 

Fax: 

E-Mail  Address 


Bulldlnas/Units: 
Hfi  Name/Tvoe/Reason  Unlnsoectable 


Y'Tbtiiit       f  Unite 


tddois 


1 

B-1-OFFICE 
Common  Building 

1959 

0 

2 

B-2 

Duplex 

Not  In  Sample 

1959 

2 

3 

B-3 

Duplex 

Not  In  Sample 

1959 

2 

4 

B-4 

Duplex 

Not  In  Sample 

1959 

2 

5 

B-S 

Duplex 

Not  In  Sample 

1959 

2 

6 

B-6 

Duplex 

Not  In  Sample 

1959 

2 

7 

B-7 

Duplex 

Not  In  Sample 

1959 

2 

8 

B-8 
Duplex 

1959 

2 

427 

3  Bedroom 

Occupied 
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66 

B-66 
Duplex 

1959 

2     "hree  pages  deleted  for  illustrative 
purposes . 

318 

2  Bedroom 

Occupied 

67 

B-67 
Duplex 

1959 

2 

• 

312 

3  Bedroom 

Occupied 

66 

B-68 

Duplex 

Not  In  Sample 

1959 

2 

69 

B-69 

Duplex 

Not  In  Sample 

1959 

2 

70 

B-70 

Duplex 

Not  In  Sample 

1959 

2 

71 

B-71 

Duplex 

Nol  In  Sample 

1959 

2 

72 

B-72 
Duplex 

1959 

2 

305 

2  Bedroom 

Nol  Occupied 

73 

B-73 

Duplex 

Nd  In  Sample 

1959 

2 

74 

B-74 
Duplex 

1959 

2 

210 

2  Bedroom 

Occupied 

75 

B-75 

Duplex 

Not  In  Sample 

1959 

2 

76 

B-76 

Duplex 

Nol  m  Sample 

1959 

2 

ins 

actable  Kerns: 

lng»cted  Item 


NO^g? 


Observation 


Severity 


Location/Comments 


SHlB 

Grounds 

00 

Ponding/Sile  Drainage 

Major 

Bi4lding  10  •  Building  Exterior 

WnWows 

OD 

Damaged  Screens 

Minor 

Billding  16  - 

Bai 

Iwoom 

00 

GFI  -  Inoperable 

Severe 

Location:  BATH.  Comments:  GFI  DID  NOT  TRIP 

Plumbing  -  Leaking  Faucet/Pipe 

Minor 

B(f  Iding  18  -  Building  Exterior 

widows 

OO 

Damaged  Screens 

Minor 

Bluing  28  -  Unit 

Kit  hen 

OO 

GFI  -  Inoperable 

Severe 

Location  KITCHEN;  Comments:  GFI  DID  NOT 
TRIP 

Bluing  29  -  Unit 

CeU 

OO 

Peeling/Needs  Painl 

Major 
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Building  35  -  Building  Exterior 

Windows 

CD 

Damaged  Screens 

Minor 

Building  35  -  Unit 

1 

Smoke  Deleclor 

CD 

Inoperable  (SO) 

Severe 

Location   HALL  Comments   DETECTOR  DID  NOT 
ACTIVATE 

Building  39-  Buildi 

ng  Exterior 

Walls 

CD 

Missing  or  Broken  Pieces/Holes 

Mapr 

Building  39  -  Unit 

Walls 

CD 

Holes/Missing  Tiles/Panels 

Major 

Building  39  •  Unit 

-  Health  &  Safe 

ty 

Infestation 

OD 

Insects  (NLT) 

Severe 

Location  KITCHEN  Comments  ROACHES 

Building  52  •  Unit 

Kitchen 

00 

GFI  -  Inoperable 

Severe 

Location  KITCHEN  Comments  GFI  OUTLET 
NOT  GROUNDED 

Smoke  Detector 

OD 

Inoperable  (SD) 

Severe 

Location  HALL.  Comments  DETECTOR  DID  NOT 

ACTIVATE 

Building  57  -  Unit 

Bathroom 

OD 

GFI  ■  Inoperable 

Severe 

Location  BATH,  Comments  GFI  OUTLET  NOT 
GROUNDED 

Kitchen 

OD 

GFI  -  Inoperable 

Severe 

Location  KITCHEN   Comments  GFI  NOT 
GROUNDED 

Building  59  -  Unit 

• 

Bathroom 

OD 

GFI  -  Inoperable 

Severe 

Location  KITCHEN,  Comments  GFI  DID  NOT 

TRIP 

Building  60  •  Unit 

Bathroom 

OD 

Water  Closet  -  Damaged/Clogged 

Major 

Kitchen 

OD 

GFI  -  Inoperable 

Severe 

Location  KITCHEN  4  BATH  Comments  GFI 
OUTLET  NOT  GROUNDED 

Smoke  Detector 

OD 

Inoperable  (SO) 

Severe 

Location  HALL.  Comments  DETECTOR  DID  NOT 
ACTIVATE 

Building  60  -  Unit 

-  Health  &  Safe 

'ty 

Infestation 

OD 

Insects  (NLT) 

Severe 

Location  KITCHEN  Comments  ROACHES 

Building  63  -  Building  Exterior 

Windows 

OD 

Damaged  Screens 

Mirror 

Building  67  -  Unit 

Hot  Water  Heatei 

OD 

Gas  Fired  Unit-Missg/Misalign  (LT) 

Severe 

Location  HALL.  Comments  FLUE  PIPE  NOT 
CONNECTED  TO  HWH 

Building  72  •  Build 

ing  Exterior 

Windows 

OD 

Damaged  Screens 

Minor 

Building  72  •  Unit 

Smoke  Detector 

OD 

Inoperable  (SD) 

Severe 

Location  HALL:  Comments  DETECTOR  DID  NOT 
ACTIVATE 

Building  74  •  Unit 

Bathroom 

OD 

GFI  -  Inoperable 

Severe 

Location:  BATH.  Comments  GFI  OUTLET 
DAMAGED 

Smoke  Detector 

OD 

Inoperable  (SD) 

Severe 

Location  HALL.  Comments  DETECTOR  DID  NOT 
ACTIVATE 

[FR  Doc.  99-11912  Filed  5-12-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URB^N  DEVELOPMENT 

[Docklt  No.  FR-4509-N-03] 

Publif  Housing  Assessment  System 
(PHAi);  Technical  Review  of  Physical 
Inspection  Results  and  Appeals  of 
PHASl  Scores 

AGENOY:  Office  of  the  Director  of  the 
Real  Bstate  Assessment  Center,  HUD. 
ACTIOI  I:  Notice. 


SUMMARY:  This  notice  provides 
additional  information  to  public 
housii  ig  agencies  and  members  of  the 
public  about  the  process  for  requesting 
and  gi  anting  (1)  technical  reviews  of  the 
result!  of  physical  inspections  of  public 
housing  properties  conducted  by  HUD's 
Real  E  state  Assessment  Center  (REAC); 
and  (2 1  appeals  of  PHAS  scores.  This 
notice  does  not  apply  to  PHAS  advisory 
scores 

FOR  RjRTHER  INFORMATION  CONTACT:  For 

furthe  information  contact  Wanda 
Funk,  Real  Estate  Assessment  Center, 
Deparl  ment  of  Housing  and  Urban 
Develc  ipment,  1280  Maryland  Avenue, 
SW,  S  lite  800,  Washington,  DC,  20024; 
telephsne  Customer  Service  Center  at  1- 
888-2  15-4860  (this  is  a  toll-free . 
numb*  r).  Persons  with  hearing  or 
speed  impairments  may  access  that 
numb*  r  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800  877- 
8339. ,  Additional  information  is 
available  from  the  REAC  Internet  Site  at 
http://  ivww.hud.gov/reac. 
SUPPLi  MENTARY  INFORMATION: 

Purpoi  le  of  this  Notice 

The  purpose  of  this  notice  is  to 
provid  B  additional  information  about 
the  pn  cess  for  requesting  and  granting 

(1)  tec!  mical  reviews  of  the  results  of 
physic  al  inspections  of  public  housing 
proper  Lies  conducted  by  the  REAC;  and 

(2)  apf  eals  of  PHAS  scores.  There  are 
specifi :;  circiunstances  when  the  REAC 
will  cc  nsider  conducting  a  technical 
review  of  an  individual  property's 
inspecions  results,  and  when  an  appeal 
of  a  PHAS  score  may  be  granted.  This 
notice  describes  those  circumstances 
and  pr  jvides  examples  luider  the 
discusiiion  of  "Material  Errors". 

Basis  ft)r  Technical  Review  of  Physical 
Inspection  Results 

For  (lach  property  inspected,  the 
REAC  vill  provide  the  results  of  the 
physic  d  inspection  and  a  score  for  that 
proper  y  to  the  PHA.  If  the  PHA  believes 
that  an  objectively  verifiable  and 
materii  d  error  (or  errors)  occurred  in  the 
inspec  ion  of  an  individual  property, 
then  ti  e  PHA  may  request  a  technical 


review  of  the  inspection  results  for  that 
property. 

A  request  for  technical  review  of  a 
property's  physical  inspection  results 
must  be  submitted  in  writing  to  the 
Director  of  the  Real  Estate  Assessment 
Center  and  must  be  received  by  REAC 
no  later  than  15  days  following  the 
issuance  of  the  physical  inspection 
results  to  the  PHA.  The  request  must  be 
accompanied  by  the  PHA's  clear  and 
convincing  evidence  that  an  objectively 
verifiable  and  material  error  has 
occurred.  A  technical  review  of  a 
property's  physical  inspection  will  not 
be  conducted  based  on  conditions  that 
were  corrected  subsequent  to  the 
inspection,  nor  will  the  REAC  consider 
a  request  for  a  technical  review  that  is 
based  on  a  challenge  to  the  inspector's 
findings  as  to  the  severity  of  the 
deficiency  (i.e.,  minor,  major  or  severe). 

The  burden  of  proof  rests  with  the 
PHA  to  provide  evidence  to  the  REAC 
that  an  objectively  verifiable  and 
material  error  has  occurred  to  support 
its  request  for  technical  review  of  a 
property's  physical  inspection  results. 
The  documentation  submitted  by  the 
PHA  may  be  photographic  evidence, 
written  material  from  an  objective 
source,  such  as  a  local  fire  marshal  or 
building  code  official,  or  other  similar 
evidence.  The  evidence  must  be  more 
than  a  disagreement  with  the  inspector's 
observations,  or  the  inspector's  finding 
regarding  the  severity  of  the  deficiency. 

Upon  receipt  of  a  PHA's  request  for 
technical  review  of  a  property's 
inspection  results,  the  REAC  will  review 
the  PHA's  file  and  any  objectively 
verifiable  evidence  produced  by  the 
PHA.  If  the  REAC's  review  determines 
that  an  objectively  verifiable  and 
material  error  (or  errors)  has  been 
documented,  then  the  REAC  may  take 
one  or  a  combination  of  the  following 
actions:  (1)  undertake  a  new  inspection; 
(2)  conect  the  physical  inspection 
report;  (3)  issue  a  corrected  physical 
condition  score;  and  (4)  issue  a 
corrected  PHAS  score. 

In  determining  whether  a  new 
inspection  of  the  property  is  warranted 
and  a  new  PHAS  score  must  be  issued, 
the  REAC  will  review  the  PHA's  file  and 
evidence  submitted  to  determine 
whether  the  evidence  supports  that 
there  may  have  been  a  significant 
contractor  error  in  the  inspection  which 
results  in  a  significant  change  from  the 
property's  original  physical  condition 
score  and  the  PHAS  designation 
assigned  to  the  PHA  (i.e.,  high 
performer,  standard  performer,  or 
troubled).  For  a  PHA  to  understand  how 
the  REAC  may  conclude  that  a 
significant  change  may  result  from  a 
new  inspection,  the  PHA  may  use 


REAC's  document  titled  "Item  Weights 
and  Criticality  Levels"  to  determine 
whether  a  significant  change  in  the 
score  may  result  fi-om  a  new  inspection. 
This  document  is  included  as  Appendix 
1  in  the  Notice  of  Physical  Inspection 
Scoring,  published  elsewhere  in  today's 
Federal  Register.  The  different  severity 
levels  of  deficiencies  (severe,  major  and 
minor)  are  defined  in  the  REAC's 
"Dictionary  of  Deficiencies  Definitions," 
which  is  included  as  Appendix  2  in  the 
Notice  of  Physical  Inspection  Scoring. 
These  two  documents  are  also  available 
on  the  REAC  Internet  Site  at  http:// 
www.hud.gov/reac.  If  the  REAC 
determines  that  a  new  inspection  is 
warranted,  and  the  new  inspection 
results  in  a  significant  change  from  the 
original  physical  condition  score,  and 
the  PHA's  PHAS  score  and  PHAS 
designation,  the  REAC  shall  issue  a  new 
PHAS  score  to  the  PHA.  . 

Material  Errors 

Material  errors  are  the  only  grounds 
for  technical  review  of  physical 
inspection  results.  Material  errors  are 
those  that  exhibit  specific 
characteristics  and  meet  specific 
thresholds.  The  three  types  of  material 
errors  are  described  below. 

1.  Building  Data  Error 

A  building  data  error  occurs  if  the 
inspection  includes  the  wrong  building 
or  a  building  that  was  not  owned  by  the 
property,  including  common  or  site 
areas  that  were  not  a  part  of  the 
property.  Incorrect  building  data  that 
does  not  affect  the  score,  such  as  the 
address,  building  name,  year  built,  etc., 
would  not  be  considered  material,  but  is 
of  great  interest  to  HUD  and  will  be 
corrected  upon  notice  to  the  REAC. 

2.  Unit  Count  Error 

A  unit  count  error  occurs  if  the  total 
number  of  units  considered  in  scoring  is 
incorrect.  Since  scoring  uses  total  units, 
the  REAC  will  examine  instances  where 
the  participant  can  provide  evidence 
that  the  total  units  used  is  incorrect. 

3.  Non-Existent  Deficiency  Error 

A  non-existent  deficiency  error  occurs 
if  the  inspection  cites  a  deficiency  that 
does  not  exist. 

A  PHA's  subsequent  correction  of 
deficiencies  identified  as  a  result  of  a 
property's  physical  inspection  cannot 
serve  as  the  basis  for  an  appeal  of  the 
PHA's  physical  condition  score. 

Basis  for  Appeal  of  PHAS  Score 

If  a  PHA  believes  that  an  objectively 
verifiable  and  material  error  (or  errors) 
exists  in  any  of  the  scores  for  its  PHAS 
Indicators,  which,  if  corrected,  will 
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result  in  a  significant  change  in  the 
PHA's  PHAS  score  and  its  designation 
(i.e.,  as  troubled,  standard,  or  high 
performer),  the  PHA  may  appeal  its 
PHAS  score.  A  significant  change  in  a 
PHAS  score  is  a  change  that  would 
cause  the  PHA's  PHAS  score  to  increase, 
resulting  in  a  higher  PHAS  designation 
for  the  PHA  (i.e.,  from  troubled 
performer  to  standard  performer,  or 
from  standard  performer  to  high 
performer). 

To  request  an  appeal  of  its  PHAS 
score,  a  PHA  must  submit  its  request  in 
writing  to  the  Director  of  the  Real  Estate 


Assessment  Center  and  must  be 
received  by  the  RE  AC  no  later  than  30 
days  following  the  issuance  of  the  PHAS 
score  to  the  PHA.  The  request  for  appeal 
must  be  accompanied  by  the  PHA's 
clear  and  convincing  evidence  that  an 
objectively  verifiable  and  material  error 
occurred.  The  REAC  will  review  the 
PHA's  file  and  the  evidence  submitted 
by  the  PHA  to  support  that  an  error 
occurred.  If  the  REAC  determines  that 
an  objectively  verifiable  and  material 
error  has  been  dociunented  by  the  PHA, 
the  REAC  may  undertake  a  new 
inspection  of  the  property,  or  a 


reexamination  of  the  financial 
information,  management  information, 
or  resident  information  (the  components 
of  the  PHAS  score),  depending  upon 
which  PHAS  hidicator  the  PHA  believes 
that  an  error  occiured  in  the  scoring  and 
the  type  of  evidence  submitted  by  the 
PHA  to  support  its  position  that  an  error 
occvured. 

Dated:  May  6.  1999. 
Barbara  L.  Burkhalter, 

Deputy  Director,  Real  Estate  Assessment 

Center. 

[FR  Doc.  99-11913  Filed  5-12-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URB^N  DEVELOPMENT 

[Oock^  No.  FR  4509-fM)4] 

Publit  Housing  Assessment  System; 
Finan|cial  Condition  Scoring  Process 

AGENdY:  Office  of  the  Director  of  the 
Real  Bstate  Assessment  Center,  HUD. 
ACTlOy:  Notice. 

SUMMARY:  This  notice  provides 
additional  information  to  public 
housiig  agencies  and  members  of  the 
publid  about  HUD's  process  for  issuing 
scores  under  the  Financial  Condition 
Indicator  of  the  Public  Housing 
Assessment  System  (PHAS). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
furthe:  information  contact  Wanda 


Quick  Aatio  (QR) 

Months  Expendable  Fund  Balance  (MEFB) 

Days  R  ecelvable  Outstanding  (DRO) 

Occupj  ncy  Loss  (L) 

Expena  b  Management  (EM) 

Net  Inojme  as  a  Percentage  of  Fund  Balance  (N) 


The 


Funk,  the  Real  Estate  Assessment 
Center,  Department  of  Housing  and 
Urban  Development,  1280  Maryland 
Avenue,  SW,  Suite  800,  Washington  DC, 
20024;  telephone  Customer  Service 
Center,  1-888-245-4860  (this  is  a  toll 
free  number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  Additional  information  is 
available  from  the  REAC  Internet  Site 
http://vvww.hud.gov/reac. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  This  Notice 

The  purpose  of  this  Notice  is  to 
provide  additional  information  about 
the  scoring  process  for  PHAS  Indicator 

Financial  Condition  Indicator 


#2,  Financial  Condition.  Under  the 
PHAS,  the  financial  condition  score  is 
based  on  financial  information  reported 
to  HUD  according  to  generally  accepted 
accounting  principles  (GAAP).  GAAP 
classifies  accoimting  data  according  to 
standard  definitions.  Of  the  total  points 
available  for  a  PHAS  score,  a  PHA  may 
receive  up  to  30  points  under  the  PHAS 
Indicator  #2.  The  financial  condition 
score  is  included  in  the  aggregate  PHAS 
score. 

The  chart  below  shows  the  six 
components  that  constitute  the 
Financial  Condition  Indicator  and  their 
assigned  points. 


Scoring  components 


Measurement 

Short-temi  liquidity 

Adequacy  of  resen/es 

Ability  to  collect  payments  of  tenant  receivables  

Ability  to  realize  potential  rental  income 

Ability  to  control  various  expenses,  including  utilities,  adminis- 
trative, maintenance,  general  and  non-routine  expenses. 
Profitability  against  the  current  year's  operations  


Points 


9 

9 

4.5 

4.5 

1.5 

1.5 


!  values  of  the  six  components  of 
the  Fii  lancial  Indicator  calculated  from 
the  fin  incial  data  comprise  the  overall 
financ  al  assessment  of  the  PHA.  The 
components  and  their  relative 
import  ance  to  the  total  financial  score 
are  the  result  of  studies  of  PHA  financial 
perfon  nance  and  of  industry  portfolio 
manag  jment  techniques  to  identify  the 
most  a  jpropriate  financial  measures  to 
gauge  i ,  PHA's  financial  position  and 
financial  management.  These 
compofients  represent  measures  that  are 
approp  riate  benchmarks  in  any 


9/30/99 
12/31/9$ 
3/31/00 
6/30/00 


residential  real  estate  environment.  The 
scoring  assigned  within  each 
component  is  based  on  the  distributions 
of  that  component's  values  and  the 
relative  relationship  between  the 
components  and  the  PHA's  overall 
financial  performance. 

Under  die  PHAS,  the  components  that 
make  up  the  Financial  Condition 
Indicator  are  approached  in  the  same 
manner  for  GAAP  as  they  were  for  non- 
GAAP  financial  information  although 
the  thresholds  may  change  as  a  result  of 
the  conversion  to  GAAP.  For  example, 

GAAP  Conversion  Schedule 


a  good  Quick  Ratio  under  the  current 
basis  of  accounting  (non-GAAP)  for  a 
small  PHA  may  be  6  to  1  and  receive  the 
maximimi  9  points.  In  contrast,  under 
GAAP  a  good  Quick  Ratio  may  be  5  to 
1  and  also  get  the  maximum  9  points. 
Thus,  to  the  extent  that  a  PHA's 
performance  relative  to  its  peers  does 
not  change,  its  score  will  not  be  affected 
by  the  conversion  to  GAAP.  The  GAAP 
conversion  schedule  by  PHAs  fiscal  year 
end,  shown  below,  is  reprinted  from  the 
PHAS  final  rule  published  on 
September  1,  1999. 


Fiscal  year  end  dates  for  PHAs 


Unaudited 
G/^P  finan- 
cial data  to 

HUD  by: 


11/30/99 
2/28/00 
5/31/00 
8/31/00 


Audit  reports 

due  to  HUD 

by: 


6/30/00 

9/30/00 

12/31/00 

3/31/01 


GAAP  Reporting  Method 

Final  icial  data  for  GAAP  scoring  is 
curreni  ly  collected  in  paper  form  from 
auditec  financial  data  submitted  by 
PHAs  and  entered  into  a  database  by 
REAC  !  taff.  PHAs,  with  fiscal  years 
ending  September  30,  1999,  and  later, 
will  submit  their  unaudited  financial 


data  electronically  using  the  Financial 
Data  Schedule  (FDS),  within  60  days  of 
their  fiscal  year  end.  This  submission 
will  be  reviewed  by  REAC  for 
reasonableness.  To  the  extent  that  an 
audit  is  requfred  for  a  PHA  imder  0MB 
Circular  A-133,  a  PHA  will  submit  its 


audited  data  using  the  FDS  within  nine 
months  of  the  fiscal  year  end. 

Program  Funds 

The  PHAS  financial  assessment  is 
based  on  the  entity-wide  operations  of 
a  PHA,  which  includes  financial 
information  on  Section  8,  Community 
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Development  Block  Grants,  and  other 
HUD  hinding  in  its  calculations,  as  well 
as  funds  from  non-HUD  sources. 

GAAP  Scoring  Approach 

Under  PHAS,  the  components  of  the 
PHAS  Financial  hidicator  were 
developed  that  both  fairly  and 
accurately  assess  a  PHA's  financial 
performance  and  financial  management. 
As  part  of  the  development,  the 
components  were  tested  to  establish  the 
correlation  between  PHA  performance 
uoder  each  component  and  the  fiscal 
health  of  a  PHA.  As  part  of  the 
development,  PHAs  were  evaluated  and 
assigned  scores  based  a  PHA's 
performance  relative  to  its  peers.  In 
other  words,  all  PHAs  as  a  group 
determine  the  mean  score  and  each  PHA 
is  then  ranked  accordingly.  This  peer 
assessment  approach,  which  was 
formulated  following  extensive 
economic  and  financial  analysis, 
examination  of  well-accepted  business 
principles,  and  discussions  with  PHA 
industry  representatives  and  PHA  staff, 
provides  an  equitable  means  of 
measiuing  the  financial  performance  of 
PHAs. 

Comparable  Scoring  Systems 

HUD's  financial  scoring  process  is 
similar  to  those  already  undertaken  in 
the  mortgage  housing  and  securities 
industries.  Fannie  Mae,  the  mortgage 
housing  industry  leader,  developed  an 
assessment  system  with  financial 
indicators  similar  to  those  contained  in 
HUD's  financial  assessment  of  PHAs, 
such  as  vacancy,  reserve  balances,  and 
net  income.  Like  HUD,  Faimie  Mae  uses 
these  indicators  to  rank  properties  and 
identify  those  which  require  further 
attention.  In  the  securities  area. 
Standard  &  Poors  conducts  peer 
assessment  of  a  company's  operational 
capabilities  and  cash  flows  relative  to 
their  peers.  Among  federal  agencies,  the 
Department  cf  Health  and  Human 
Services  (HHS)  contracts  with  state  and 
local  entities  to  perform  financial  audits 
of  nursing  homes  and  hospitals 
participating  in  the  federal  Medicare 
program.  Based  on  these  financial 
audits,  HHS  determines  the  continued 
eligibility  of  these  health  service 
providers  in  the  Medicare  program. 

GAAP  Scoring  Processes 

GAAP-based  scores  are  produced 
using  data  contained  in  the  Financial 
Data  Schedule  (FDS).  The  GAAP-based 
financial  data  are  first  used  to  calculate 
six  financial  components  that  measure 
various  aspects  of  financial  health,  such 
as  short-term  liquidity,  expense 
management,  and  collection  of 
receivables.  Each  PHA  is  awarded 


points  for  each  component  according  to 
its  performance  relative  to  its  peers. 
Peer  groupings  are  established 
according  to  the  size  of  the  PHA,  based 
on  the  number  of  public  housing  units 
operated.  Peer  groupings  are  as  follows: 
Very  Small  (0-49  units) 
Small  (50-249  units) 
Low  Medium  (250-499  units) 
High  Medium  (500-1249  units) 
Large  (1250  +  units) 

A  PHA  is  assigned  a  score  for  each  of 
the  six  components  of  the  Financial 
Indicator  based  on  its  component  value 
relative  to  its  peers.  The  minimimi 
number  of  points  (zero)  and  the 
maximum  number  of  points  can  each  be 
achieved  over  a  range  of  values.  This 
system  allows  PHAs  to  target  a  range  of 
values  which  they  want  to  avoid  and 
target  one  value  which  they  should 
strive  to  achieve.  Aside  from  these 
exfremes,  points  are  assigned  to 
component  values  along  a  continuous 
linear  function.  This  means  that  each 
component  value  will  receive  a  different 
number  of  points.  This  system  ("semi- 
continuous  scoring")  ensures  that  points 
are  awarded  equitably  to  PHAs  along 
the  distribution  of  component  values 
because,  in  most  cases,  small  differences 
in  component  values  result  in  only 
small  differences  in  the  scores  of  the 
individual  components.  Therefore,  two 
PHAs  of  a  similar  size  whose  values  for 
its  financial  condition  components  are 
in  close  proximity  will  receive  only 
slightly  different  scores  to  captiu-e  their 
performance  relative  to  each  other. 

The  number  of  points  assigned  to 
each  component  value  or  range  of 
values  is  based  on  where  the  thresholds 
for  that  component  are  set.  The 
thresholds  separate  distinct  ranges  of 
scores  along  the  distribution  of 
component  values.  The  thresholds  and 
their  associated  scores  are  estimated 
based  on  well-accepted  business 
principles  and  statistical  distributions  of 
values  within  the  peer  groupings  of  the 
PHAs. 

Business  Principles 

Scoring  of  certain  oT  the  components 
follows  generally  recognized  business 
principles.  These  principles  indicate 
that  there  are  certain  absolute 
thresholds  below  which  component 
values  are  clearly  financially 
unacceptable  and  component  values 
below  that  point  should  result  in  a  score 
of  zero.  These  principles  are  used  in 
scoring  the  Quick  Ratio  and  Months 
Expendable  Fund  Balance  components. 
For  both  of  these  components,  a  value 
of  less  than  one  is  financially 
unacceptable,  regardless  of  PHA  size, 
and  therefore  merits  a  score  of  zero. 


Statistical  Distributions 

The  remaining  thresholds  are. 
estimated  by  examining  the 
distributions  of  component  values  by 
peer  group.  For  the  four  most  significant 
components  (Quick  Ratio,  Months 
Expendable  Fimd  Balance,  Days 
Receivable  Outstanding,  and  Occupancy 
Loss),  thresholds  are  set  such  that 
approximately  50  percent  of  the 
distribution  receives  the  maximum 
number  of  points,  as  long  as  50  percent 
of  the  distribution  have  acceptable 
values  for  the  component.  Thus,  the 
highest  number  of  points  are  awarded  to 
the  PHAs  whose  financial  measures  are 
most  reasonable  both  relative  to  their 
peers  and  in  an  absolute  business  sense. 
The  specific  percentiles  that  make  up 
this  50  percent  of  PHAs  are  established 
by  identifying  natural  breakpoints  along 
the  disfributions.  For  example,  for  the 
Quick  Ratio  and  Months  Expendable 
Fund  Balance,  these  breakpoints  fall  at 
approximately  the  30th  and  80th 
percentiles.  The  remaining  two 
components  (Expense  Management  and 
Net  Income  as  a  Percentage  of  Fund 
Balance)  assign  zero  points  to  PHAs  that 
fall  only  in  the  extreme  outer  ranges  of 
the  distribution  of  values,  and  award  1.5 
points  to  the  remaining  PHAs. 

Audit  Information 

The  information  collected  from  the 
aimual  audit  report  pertains  to  the  type 
of  audit  opinion,  details  of  the  audit 
opinion,  and  the  presence  of  reportable 
conditions  and  material  weaknesses. 
This  information  will  be  used  as  a  basis 
for  accepting  or  adjusting  financial 
component  scores.  If  the  auditor's 
opinion  is  other  than  unqualified, 
points  will  be  deducted  from  the 
financial  components  to  determine  the 
PHA's  financial  score.  The  points  have 
been  established  by  REAC  using  a 
system  that  considers  the  seriousness  of 
the  audit  qualification  and  limits  the 
deducted  points  to  a  reasonable  portion 
of  the  PHA's  available  score. 

Reportable  conditions  and  material 
weaknesses  are  considered  to  be  audit 
flags,  alerting  REAC  to  an  internal 
control  weakness  or  an  instance  of 
noncompliance  with  Federal  laws  and 
regulations.  These  flags  also  have  the 
potential  to  adjust  the  PHA's  financial 
component  scores,  based  on  the 
seriousness  of  the  reported  issue.  REAC 
will  review  the  audit  and  internal 
control  flags  to  determine  the 
significance  as  it  directly  pertains  to  the 
assessment  of  the  PHA's  financial 
condition.  If  the  flag  has  no  effect  oa  the 
financial  components  or  the  overall 
financial  condition  of  the  PHA  as  it 
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relate;  to  the  PHAS  assessment,  the 
score  will  not  be  adjusted. 

There  are  two  types  of  adjustments 
related  to  audited  financial  information. 
The  fi  rst  type  deals  with  material 
differ  snces  between  the  unaudited  and 
audita  d  financial  information  reported 
to  HU  3.  The  second  deals  with  \he 
audit  lags  and  reports  that  result  from 
the  audit  itself. 

The  purpose  of  a  comparison  of  the 
ratios  and  scores  resulting  from  the 
ciurei  t  year's  unaudited  Financial  Data 
Sched  ule  submission  to  the  ratios  and 
scores  resulting  from  the  aurent  year's 
audited  submission  is  to: 

•  Ic  entify  material  changes  in  ratio 
calcul  ition  results  and/or  scores  from 
the  un  audited  submission  to  the  audited 
submi  ision; 

•  Id  entify  PHA's  that  consistently 
provic  e  materially  different  data  from 
their  l  naudited  submission  to  their 
audite  i  submission; 

•  A  isess  or  alleviate  penalties 
associi  ited  with  the  inability  to  provide 
reason  ably  acciirate  unaudited  data 
within  the  required  time  period. 

This  review  process  will  only  be 
perfori  ned  for  the  audited  submission. 
In  addition,  it  is  only  applicable  to 
PHAs  vhose  overall  PHAS  designation 
(high,  standard  or  troubled)  was 
reclass  ified  to  a  lesser  designation  based 
on  the  audited  submission  and  the 
reclassification  was  necessary  because 
of  a  mi  iterial  change  in  the  reported 
financ  al  data  affecting  one  or  more  of 
the  six  components.  Materiality  for 
purpos  es  of  this  review  is  based  on  a 
formul  a  within  PHAS  and  varies  based 
on  the  size  and  funding  level  of  the 
PHA. '  'herefore,  the  materiality 
threshi  >ld  may  vary  from  PHA  to  PHA. 
even  v\  ithin  the  same  peer  group. 

REA  Z  views  the  transmission  of 
materially  inaccurate  unaudited 
financi  al  data  as  a  more  serious 


Tier  1 
Tier  2 
Tier  3 


condition  than  the  late  submission  of 
imaudited  data.  Therefore,  the  penalties 
assessed  for  material  differences 
between  the  unaudited  and  audited 
submission  have  been  designed  to 
encourage  PHAs  to  assure  financial  data 
is  as  reliable  as  possible  at  the  60  day 
submission.  The  penalties  to  be  assessed 
are  based  on  the  significance  of  the 
reclassification,  assuming  the  financial 
data  reported  meets  the  materiality 
threshold.  For  each  designation  level 
that  the  PHA  has  been  reduced,  points 
will  be  deducted  from  the  PHA's  overall 
FASS  score.  The  following  table 
summarizes  the  point  reductions. 


following  chart.  (See  63  FR  46607, 
September  1,  1998.) 

As  part  of  the  analysis  of  the  financial 
health  of  the  PHA  including  assessment  of 
the  potential  or  actual  waste,  fraud  or  abuse 
at  a  PHA,  HUD  will  look  to  the  Audit 
Opinion  to  provide  an  additional  basis  for 
accepting  or  adjusting  financial  indicator 
scores.  The  following  is  a  summary  of  the 
types  of  audit  opinions  and  the  number  of 
total  financial  points  that  will  be  deducted  if 
a  PHA  receives  such  an  audit  opinion  from 
its  IP  A: 


Designation  reclassification 

Percent  of 

FASS  points 

deducted 

High  to  Standard  

1 

High  to  Marginal  

High  to  Troubled 

2 
3 

Standard  to  Marginal  

Standard  to  Troubled 

1 
2 

Marginal  to  Troubled  

1 

The  FASS  system  will  automatically 
deduct  the  applicable  points  and  this 
reduction  will  trigger  the  REAC  analyst 
review. 

The  purpose  of  a  review  of  the  audit 
and  internal  control  flags  is  to  adjust  the 
financial  score  as  a  result  of  the  audit. 
These  flags  are  collected  by  using  the 
OMB  A-133  Data  Collection  Form.  This 
form  is  completed  by  the  PHA  both  for 
the  unaudited  and  audited  submissions. 
At  the  time  of  the  unaudited  submission 
the  form  is  used  as  a  self-assessment 
tool  and  should  reflect  the  PHA's 
knowledge  of  their  financial  and 
internal  control  condition  and  should 
acknowledge  their  understanding  of 
what  the  auditor  will  report.  In  the 
PHAS  final  rule,  HUD  discussed  the 
review  of  audit  and  internal  control 
flags  as  follows,  and  also  included  the 

Audit  Flag  Tiers 


PHAS 

Type  of  flag 

points  de- 

ducted 

Unqualified  Opinion  .-. 

0 

No  audit  opinion  

30 

Adverse  opinion 

30 

Disclaimer  of  opinion  

30 

Qualified  opinion  

* 

Going  concern  opinion  

30 

Material  weakness  in  internal 

control  

* 

Reportable  condition 

* 

Findings  of  non-compliance 

and/or  questioned  costs 

• 

Indicator  outlier  analyses 

• 

*Note:  See  subsequent  table  titled  "Audit 
Flags  and  Tier  Classification"  for  FASS  points 
to  be  deducted. 

If  the  OMB  A-133  Data  Collection 
Form  indicates  that  the  auditor's 
opinion  will  be  other  than  unqualified, 
PHAS  will  automatically  deduct  the 
appropriate  points  based  on  the  above 
table.  The  points  have  been  established 
by  REAC  using  a  three-tier  system.  The 
tiers  are  meant  to  give  consideration  to 
the  seriousness  of  the  audit  qualification 
and  to  limit  the  deducted  points  to  a 
reasonable  portion  of  the  PHA's  total, 
actual  score.  The  tiers,  as  established  by 
REAC,  cire  also  defined  below. 


Ter 


FASS  points  deducted 


Maximum  reduction.  Lesser  of  30  points  or  100  percent  of  the  PHA's  total  unadjusted  FASS  score. 
Maximum  reduction:  3  points  or  10  percent  of  the  RWA's  total  unadjusted  FASS  score. 

Maximum  reduction:  1 .5  points  or  5  percent  of  the  PHA's  total  unadjusted  FASS  score.  This  maximum  is  cumulative  and  not 
to  be  assessed  for  each  audit  or  internal  control  flag. 


Audit  Flags  and  Tier  Classifications 


Audit  flag 


Unqualiled  opinion 
No  audi  opinion 
Adverse  opinion 
Disclaimer  of  opinion 
Qualifie(  1  opinion: 
1.  GAAF'  qualifications 

•  C  hange  in  accounting  principle 


Tier 
classification 


None 
Tierl 
Tien 
Tier  1 


Tiers 
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Audit  Flags  and  Tier  Classifications— Continued 


Audit  flag 


Tier 
classification 


•  Change  in  accounting  estimate  

•  Change  in  accounting  method ^ 

•  Departures  from  GAAP 

•  Financial  statements  using  basis  other  than  GAAP 

•  Exclusion  of  alternate  accounting  for  an  account  or  group  of  accounts 

•  Inconsistently  applied  GAAP  

•  Omissions/Inadequate  Disclosure  

2.  GASS — Scope  Limitations 

•  Imposed  by  management  

•  Imposed  by  circumstance 

•  Year  2000  (add  back)  

3.  Report  on  major  program  compliance 

4.  Report  on  internal  control 

Accounting  principles  used  caused  the  financial  statements  to  be  materially  misstated 

Inadequate  records 

Going  concern  

Material  noncompliance  disclosed 

•  Internal  control  weakness  

•  Compliance  

•  Opinion  on  Supplemental  schedules 

Reportable  condition 

•  Internal  control 

•  Compliance  


Tier  3 
Tier  3 
Tier  2 
Tierl 
Tier  2 
Tier  2 
Tier2 
Tier  2 
Tier  2 
Tier  3 
Tier  3 
Tier  3 
Tier  3 
Tier  2 
Tier  2 
Tierl 
Tier  2 
Tier  3 
Tier  3 
Tier  3 

Tier  3 
Tier  3 


The  graphs  shown  in  Appendix  1 
depict  the  approximate  GAAP-based 
scoring  hmctions  used  for  each  of  the 
six  components  of  the  Financial 
Indicator. 

Appendix  2  provides  estimated 
GAAP-based  threshold  values  and 
associated  scores  for  each  component 
and  peer  group,  based  on  the  data  pool 
as  of  April  15,  1999.  These  GAAP 
thresholds  are  preliminary  and  are 
based  upon  financial  data  obtained  for 


a  limited  ntunber  of  PHAs  currently 
reporting  under  GAAP.  The  thresholds 
established  for  GAAP-based  scores  will 
be  re-assessed  on  a  quarterly  basis  to 
ensure  their  statistical  validity  as  the 
data  collected  indicates  a  shift  in 
distributions  and  any  modifications  to 
the  thresholds  will  be  communicated 
through  a  Notice.  However,  the  financial 
components  and  component 
calculations  will  remain  the  same  and 
the  component  scores  for  a  PHA  will 


continue  to  be  established  on  a  peer 
assessment  basis.  Thus,  if  a  PHA's 
performance  remains  consistent  relative 
to  its  peers,  the  PHA's  score  will  not  be 
affected  by  threshold  changes. 

Dated:  May  6, 1999. 

Barbara  L.  Burkhalter, 

Deputy  Director,  Real  Estate  Assessment 
Center. 

BILUNG  CODE  421&-13-P 
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Appendix  1  -  Graphs  of  GAAP-Based  Financial  Indicators 


Graph  1:  QR  &  MEFB 


Score       '-^ 


30th-80th 


95th 
Percentile  Distribution 


The  scoring  structure  depicted  above  is  estabhshed  based  on  the  distnbution  of  data  for 
each  peer  group.  For  both  QR  and  MEFB,  a  PHA  receives  zero  points  for  indicator  values  of  less 
than  one.  With  a  value  of  one,  they  receive  X  points,  which  is  determined  by  the  distribution  of 
the  data,  and,  therefore,  varies  by  size  category.  The  maximum  number  of  points  is  received 
between  approximately  the  30*  and  80*  percentiles.  PHAs  with  values  falling  beyond  the  upper 
bound  of  this  range  receive  incrementally  fewer  points  because  they  have  exceeded  the 
acceptable  levels  of  liquidity  or  reserves  to  operate  optimally. 
Graph  2:  OL  &  DRO 


Score 


50*  95* 

Percentile  Distribution 


Federal  Register/Vol.  64,  No.  92 / Thursday,  May  13,  1999/Notices 


26227 


For  OL  and  DRO,  the  maximum  number  of  possible  pomts  is  4.5,  which  is  received  up  to 
approximately  the  50''"  percentile.  For  values  beyond  approximately  the  95^'  percentile,  the  PHA 
receives  zero  points. 
Graph  3:  EM  &  NI 
EM 


m 


1.5 


Score 


1.5 


Score 


For  both  EM  and  NI,  a  PHA  can  receive  either  1 .5  or  zero  points.  The  threshold  for  EM 
is  set  at  1.645  standard  deviations  (approximately  the  95*  percentile)  from  the  mean  of  each 
distribution  (which  means  it  is  in  the  top  five  percent  of  values  for  that  distribution),  and  thus 
varies  by  size  category,  whereas  for  NI  it  is  set  at  -10%  across  all  size  categories. 
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Appendix  2  -  Threshold  Tables  for  GAAP  Scoring 

These  tables  can  be  interpreted  in  the  following  manner: 

o     Identify  a  size  category  for  an  indicator; 

o    The  rows  under  that  size  category  identify  ranges  of  possible  values  for  that  indicator; 
and 

0    The  column  to  the  right  labeled  "Score"  identifies  the  score  or  range  of  scores  that  is 
awarded  to  each  range  of  indicator  values  for  that  size  category. 


Very  Small 


QR<1 


QR=1 


KQR0.5 


3.:5<OR<ii 


QR>15 


Score 


0 


2.6<Score<9 


9>Score>7.5 
71 


Small 


Quick  Ratio  (QR)* 

Score 


l^V 


QR=1 
i<Qk<15 


y6<Qk<& 


8<QR<15 


QR>l5 


"0- 


2.6<Score<9 
5 


9>Score>7.5 


TT 


Low  Medium 


1<QR<3.5 


1.S<Qk<u 


Score 


0 


2.6<Score<9 


9  >Score>7.5 


TJ 


High  Medium 


QR=1 

i<0R<5 


UQk<6.S 


W^F 


Score 


0 

T 


3<Score<9 
5 


9  >Score>7.5 

71 


Large 


"QiRr 


Tji^r 


2.5<C>R<5.5 


15<QR<7 


"QKET 


Score 


IT 


3.6<Score<9 

5 


9  >Score>7.5 

73 


Very  S.mall 


MEFB<1 
MEFB=1 


1<MEFB<7 


7<MEFB<15 

15<MEFB<2(:) 


MEFB>26 


Score 

— fj 


Months  Expendable  Funds  Balance  (MEFB)* 

Small         I         Score         I   Low  Medium 


TT 


1.3<SCOR£<9 


T 


9  >SCOR£>7.5 

73 


M£FB<1 


MEFB=1 


1<MEFB<5 


5<MEFB<i3 


13<MEFB<18 


MEFB>18 


IT 
TT 


1.8<SC0RE<9 

5 


9  >SCOR£>7.5 

71 


MEFB<1 
MEF6=l 


1<MEFB<4.5 
4.5<MEF6<ii 


12<MEFB<15 
MEFB>1^ 


Score 

"U — 


2<SC0RE<9 


9  >SCORE>7.5 


TT 


HIGH  Medium 

Score 

Large 

Score 

mEFB<i 

0 

MEFB<1 

0 

MEFB=1 

2 

MEFB=1 

3 

1<MEFB<4.5 

2<SCORE<9 

1<MEFB<3 

3<SC0RE<9 

4.5<MEFB<11 

9 

3<MEFB<1 1 

$ 

ll<MEFB<13 

$  >SC0R£>?.5 

ll<MEFB<13 

9  >SCORE>7.5 

MEFB>15 

7.5 

MEFB>13 

7.5 
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Days  Receivable  Outstanding  (DRO)*                                              j 

Very  Small 

Small 

Low  Medium 

High  Medium 

Large 

Score 

DR0<2 

DR0<3 

DR0<7 

DRO<8 

DR0<12 

4.5 

2<DRO<18 

5<C)R6<20 

7<DRO<23 

8<DRO<i5 

l2<Dft6<i5 

4.5>SCORE>0 

DR0>18 

DRO>20 

DRO>23 

DRO>23 

DRO>25 

0 

OCCUPANCY  Loss  (OL)* 

Very  Small 

Small 

Low  Medium 

High  Medium 

Large 

Score 

OL<4.5% 

OL<4.5% 

OL<5.5% 

OL<5.5% 

0L<7% 

4.5 

4.5<OL<12% 

4.5<OL<12% 

5.5<OL<14.5% 

5.5<OL<15% 

7<OL<15% 

4.5>SCOR£>0 

0L>12% 

0L>12% 

OL>14.5% 

0L>15% 

0L>15% 

0 

Net  Income  (NI)* 

Very  Small 

Small 

Low  Medium 

High  Medium 

Large 

Score 

NK-10% 

NK-10% 

NI<-10% 

NI<-10% 

NK-10% 

0 

NI>-10% 

NI>-10% 

NI>-10% 

NI>-10% 

Nl>-10% 

1.5 

Expense  Management 

The  components  of  the  expense  management  are  expressed  in  dollars  per  unit  per 

month.   The  REAC  is  also  examining  the  impact  of  seasonal  and  geographic  variations  on 
the  expense  indicators.   If  the  REAC's  analysis  finds  a  significant  impact  on  PHA 
expenses  of  these  regional  differences,  regional  peer  groupings  may  be  added  to  the 
scoring  of  the  expense  management  indicator. 

Thresholds  for  four  of  the  six  components  of  the  expense  management 

indicators  are  listed  below.   Thresholds  for  Tenant  Services  and  Protective 
Services  will  be  set  as  more  information  is  submitted. 


Administrative  Expense  (AE)* 

Very 
Small 

Small 

Low  Medium 

High 
Medium 

Large 

Score 

AE<$81 

AE<$75 

AE<$65 

AE<171 

AE<i82 

1.5 

AE>$81 

AE>i75 

AE>$65 

AE^$71 

AE>$82 

0 

Utilities  Expense  (UE)*                                                       j 

Very 
Small 

Small 

Low  Medium 

High 
Medium 

Large 

Score 

UE<$74 

UE<$93 

UE<$110 

UE<$120 

L'E<$135 

1.5 

UE>$74 

UE>$93 

UE>:iiio 

UE>:;i20 

UE>$I35 

0 

ORDINARY  Maintenance  Expense  (OE)*                                             J 

Very 
Small 

Small 

Low  Medium 

High 
Medium 

Large 

Score 

0E<$89 

0E<$88 

0E<$94 

OE<$I06 

OE<S129 

1.5 

OE>$89 

0E>:i88 

OE>$94 

OE>$106 

OE^Jl29 

0 
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Very 
Small 


General  Expense  (GE)* 


GE<SJ4 


Small 


GE<$59 
GE>$59 


Low  MEPifM 


GE<$63 


High 
Medium 


Gl<i6i 


"GEmr 


Large 


GE<$76 


GE>$70 


Score 


T3" 


*  The  estimated  GAAP  thresholds  were  based  on  data  from  financial 

INFORMATION  FROM  A  LIMITED  NUMBER  OF  PHAS  CURR£NTLY  REPORTING  UNDER  GAAP  AS 

OF  April  15.  1999.  The  PHA  financl\l  statements  had  fiscal  year  ends  ranging 
bet\v'een  1996  and  1998.  as  more  data  is  entered  into  the  system.  these 
thresholds  will  be  re-assessed  to  better  reflect  the  data  distributions. 
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DEPARtMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

I 

[Docket  nio.  FR-4509-N-05] 

Public  Housing  Assessment  System; 
Management  Operations  Scoring 
Process 

AGENCY:  Office  of  the  Director,  Real 
Estate  Assessment  Center,  HUD. 
action:  ijjotice. 

SUMMARY:  This  notice  provides 
additional  information  to  public 
housing  kgencies  and  members  of  the 
public,  regarding  HUD's  Management 
Operations  process  for  issuing  scores  to 
PHAs  under  the  Public  Housing 
Assessment  System  (PHAS). 
FOR  FURrilER  INFORMATION  CONTACT:  For 
further  information  contact  Wanda 
Funk,  Reel  Estate  Assessment  Center, 
Department  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue, 
SW,  Suitfe  800,  Washington  DC,  20024; 
telephone  Customer  Service  Center  at  1- 
888-245  J4860  (this  is  a  toll  free 
nimiber)J  Persons  with  hearing  or 
speech  iinpainnents  may  access  that 
number  Via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  Acmitional  information  is 
available  from  the  REAC  hitemet  Site, 
http://www.hud.gov/reac. 

SUPPLEMENTARY  INFORMATION: 

I 
1.  Purpo^  of  This  Notice 

The  putpose  of  this  notice  is  to 
provide  additional  information  about 
the  scoring  process  for  PHAS  Indicator 
#3,  Management  Operations.  The 
purpose  ftf  the  Management  Operations 
assessme  it  is  to  measure  certain  key 
raanagem  ent  operations  and 
responsib  ilities  of  a  PHA  for  the 
purpose  {if  assessing  the  PHA's 
management  operations  capabilities. 


Vacancy 

(PHMAP 

Capital 

(PHMAP  Iridicator  #2) 


R  ate/Progress  to  Reduce 
lrdicator#l)  


Fund 


2.  Changes  From  PHMAP  to  PHAS 

The  PHAS  assessment  of  a  PHA's 
management  operations  utilizes  six  of 
the  eight  current  PHMAP  indicators: 

•  Vacancies; 

•  Capital  Fund; 

•  Rents  uncollected; 

•  Work  orders; 

•  Inspectionof  units  and  systems; 
and 

•  Security. 

The  adjustment  for  physical  condition 
and/or  neighborhood  environment  will 
be  made  under  PHAS  Indicator  #1, 
Physical  Condition.  The  same 
definitions  and  exemptions  that  apply 
to  the  PHMAP  also  apply  to  the  PHAS. 
The  current  PHMAP  indicator  for 
financial  management  is  assessed  imder 
PHAS  Indicator  #2,  Financial  Condition; 
and  the  current  PHMAP  indicator  #7  for 
resident  services  is  assessed  imder 
PHAS  Indicator  #4,  Resident  Service 
and  Satisfaction. 

There  are  certain  differences  between 
the  PHMAP  score  and  the  PHAS  score 
calculated  for  a  PHA's  management 
operations.  Under  the  PHAS, 
modifications  and  exclusions  no  longer 
apply.  PHAs  will  certify  to  sub-indicator 
#2,  Capital  Fund,  and  all  PHAs  will 
certify  to  and  be  scored  on  sub-indicator 
#6,  Security,  under  PHAS  hidicator  #3. 

3.  Submission  of  Management 
Operations  Certification 

Under  the  PHAS,  a  PHA  is  required 
to  electronically  submit  certification  on 
its  performance  under  each  of  the 
management  operations  sub-indicators. 
If  a  PHA  does  not  have  this  capability 
in-house,  the  PHA  should  consider 
utilizing  local  resoiuces,  such  as  the 
library  or  another  local  government 
entity  that  has  internet  access.  In  the 
event  local  resources  are  not  available, 
a  PHA  may  go  to  the  nearest  HUD 
Public  and  Indian  Housing  program 


office  and  assistance  will  be  given  to  the 
PHA  to  transmit  its  Management 
Operations  certification.  If 
circumstances  preclude  a  PHA  from 
reporting  electronically,  HUD  will 
consider  granting  approval  to  allow  a 
PHA  to  submit  its  Management 
Operations  certification  manually.  A 
PHA  that  seeks  approval  to  submit  its 
certification  manually  must  ensure  that 
the  REAC  receives  a  request  for  manual 
submission  in  writing  60  calendar  days 
prior  to  the  submission  due  date  of  its 
Management  Operations  certification. 
The  wrritten  request  must  include  the 
reasons  why  the  PHA  cannot  submit  its 
certification  electronically.  The  REAC 
will  respond  to  such  a  request  and  will 
manually  forward  its  determination  in 
writing  to  the  PHA. 

4.  Elements  of  Scoring 

The  Management  Operations 
Indicator  score  provides  an  assessment 
of  each  PHA's  management 
effectiveness.  The  computation  of  the 
score  under  this  PHAS  Indicator  utilizes 
data  that  was  submitted  for  PHMAP  and 
requires  three  main  calculations,  which 
are: 

•  Scores  are  first  calculated  for  all  of 
the  components  that  have  been 
submitted  by  the  PHA; 

•  Based  upon  the  component  scores, 
a  score  is  then  calculated  for  each  sub- 
indicator;  and 

•  From  the  six  sub-indicator  scores, 
an  indicator  score  is  then  calculated. 

The  three  calculations  are  performed 
on  the  basis  of  the  following: 

•  The  weights  of  the  six  sub- 
indicators  and/or  components,  which 
are  listed  in  Table  1 ;  and 

•  The  grades  assigned  imder  PHMAP 
for  each  sub-indicator  and/or 
component. 


Table  1  .—Management  Operations  Sub-Indicators  and  Components  Weights 


Sub-indicator 


Rents  Uncfcllected 

(PHMAPIrdicator#3) 

Work  Ordei-s 

(PHMAP 

Inspection' 

(PHMAP 

Security 

(PHMAP  Iridicator  #8). 


Ir^icator  #4)  

of  Units  and  Systems 

Iridicator  #5)  


Sub-indi- 
cator weight 


8.0 
6.0 

4.0 
4.0 
4.0 
4.0 


Component 


Vacancy  Rate 

Unit  Tumaround  Time  

Unexpended  Funds  

Timeliness  of  Fund  Obligation  

Contract  Administration 

Quality  of  Pfiysical  Work 

Budget  Controls  

Emergency  Work  Orders  

Non-Emergency  Work  Orders 

Inspection  of  Units  

Inspections  of  Systems 

Tracking/Reporting  Crime-Related  Problems 

Screening  of  Applicants  

Lease  Enforcement  


< 


Component 
weight 


4.0 
4.0 
1.0 
1.5 
1.0 
2.0 
0.5 


2.0 
2.0 
2.0 
2.0 
1.0 

1.0 
1.0 
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Table  1  .—Management  Operations  Sub-Indicators  and  Components  Weights— Continued 

Sub-indicator                                     cato?wSht 

Component 

Component 
weight 

1 

Grant  Program  Goals 

1.0 

If  the  PHAS  Capital  Fund  sub- 
indicator  (PHMAP  Indicator  #2)  is  not 
applicable,  then  the  6  points  for  that 
sub-indicator  are  redistributed  among 
the  other  five  sub- indicators.  This  is 
accomplished  by  multiplication  of  30/ 
24  or  1.25,  which  is  125  percent  of  the 
original  weights.  The  new  weight  for  the 
sub-indicator  "Vacancy  Rate/Progress  to 
Reduce"  would  be  10.0,  and  the  new 
weight  for  the  other  four  sub-indicators 
would  be  5.0. 

The  PHMAP  grades  for  each  sub- 
indicator/component  are  assigned 
values  to  indicate  the  percentage  of  the 
sub-indicator/component  weight  that 
will  be  awarded  in  the  calculations.  The 
assigned  values  for  the  PHMAP  grades, 
which  are  listed  in  Table  2,  are  Che  same 
for  each  sub-indicator/component  that 
is  being  assessed.  For  example,  a  PHA 
with  an  E  for  the  component 
"Inspection  of  Units  and  Systems" 
would  receive  30%  of  the  component 
weight  of  2,  for  a  score  of  0.6  for  the 
component. 

Table  2.— Possible  Grades 


Grades 

Value 

A 

1.00. 

B 

0.85. 

C 

0.70. 

D 

0.50. 

E 

0.30. 

F  

0.00. 

NA— Data  not  sub- 

NA—No  value  assigned. 

mitted. 

Calculations  under  the  PHAS 
Management  Operations  Indicator  are 
performed  as  follows: 

Component  Score.  The  component 
score  equals  its  weight  multiplied  by  the 
value  of  the  grade  for  the  PHA,  unless 
no  data  exists  for  an  assessment  of  the 
PHA  for  the  component.  For  example,  a 
PHA  with  an  E  for  the  component 
Inspection  of  Units  and  Systems  would 
receive  30%  of  the  component  weight  of 
2,  for  a  score  of  0.6  for  the  component. 

Sub-indicator  Score.  The  sub- 
indicator  score  is  the  sum  of  the 
component  scores  with  the  weight  of 
non-assessed  (NA)  sub-indicators  being 
proportionately  redistributed  across 
sub-indicators  that  have  been  assessed. 

If  the  Capital  Fund  sub-indicator 
(PHMAP  indicator  *2)  is  not  applicable 
(the  PHA  does  not  have  a  Capital  Fund 
Program),  then  the  6  points  for  that  sub- 
indicator  are  redistributed  among  the 
other  five  sub-indicators  in  the 
calculation  of  the  indicator  score. 

If  no  data  was  submitted  for  an 
assessment  of  the  entire  sub-indicator 
(excluding  the  Capital  Fimd  sub- 
indicator),  then  for  PHAS  scores,  the 
sub-indicator  score  is  equal  to  the 
appropriate  sub-indicator  weight  with 
an  asterisk  appended  to  it.  The  asterisk 
indicates  the  score  is  not  a  true 
assessment  of  the  PHA's  effectiveness 
for  the  sub-indicator. 

Indicator  Score.  The  Indicator  score 
equals  the  sum  of  the  sub-indicator 
scores.  If  the  PHA  does  not  have  a 


Capital  Fund  Program,  the  indicator 
score  equals  the  sum  of  the  five  other 
sub-indicator  scores  multiplied  times 
30/24  or  1.25,  which  is  125  percent  of 
the  original  weight. 

5.  Examples  of  Score  Computations 

An  Example  of  Computing  a  Sub- 
Indicator  Score  With  a  Non-Assessed 
Component. 

The  following  provides  an  example 
for  the  calculation  of  a  Capital  Fund 
sub-indicator  score  and  its  component 
scores,  when  the  Quality  of  Physical 
Work  component  has  not  been  assessed. 
For  this  example.  Table  3  provides  the 
necessary  information,  which  is: 

•  The  weight  of  the  Capital  Fund  sub- 
indicator  components  from  Table  1 ; 

•  The  sample  grade  for  each 
component; 

•  The  value  of  each  grade  from  Table 
2; 

•  The  calculations  for  the  component 
score;  and 

•  The  component  scores. 

The  component  score  is  calculated  in 
this  table  by  multiplying  the  weights  by 
the  values  in  Table  3.  These  scores  are 
included  in  the  PHAS  Report.  Note  that 
for  reporting  purposes,  all  scores  are 
rounded  to  one  decimal  place. 


Table  3.— Example  Assessment  of  the  Capital  Fund  Sub-Indicator 


Component 

Weight 

Grade 

Value 

Calculations 

Score 

#1  Unexpended  Funds  

#2  Timeliness  of  Fund  Obligation  

1.0 
1.5 
1.0 
2.0 
0.5 

A 
A 
C 
NA 

F 

1.0 
1.0 
0.7 
NA 
0.0 

n  0)  times  (1  0)  -  1.01 

1.0 

(1  5)  times  (1  0)  -  1.5  

1.5 

(1.0)  times  (0.7)  =  0.7  

0.7 

#4  Quality  of  Physical  Work 

#5  Budget  Controls  

NA  

fO  5)  times  (0  0)  =  0  0         

NA 
0.0 

In  this  example,  the  4th  component 
has  not  been  assessed  for  PHMAP 
indicator  #2.  Consequently,  the  weight 
of  the  non-assessed  component  needs  to 
be  redistributed  proportionately  across 


assessed  components  in  order  to 
calculate  the  Capital  Fund  sub-indicator 
score.  This  redistribution  is 
accomplished  by  multiplying  the  sum  of 
the  component  scores  by  6  (the  weight 


of  the  sub-indicator)  and  dividing  this 
result  by  the  sum  of  the  weights  of  the 
components  that  have  been  assessed. 
This  calculation  for  the  Capital  Fund 
sub-indicator  score  is  provided  below: 


Capital  Fund  Score  = 


(1 .0  -I- 1 .5  -t-  0.7  +  0.0)  times  (6.0) 
1.0 -I- 1.5 -1-1.0-1-0.5 


=  4^ 
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e  of  Computing  the 
Score  for  a  PHA  Without  a 
I^und  Program  and  That  Has 
250  Units.  For  this  example, 
s  sub-indicator  scores  are: 


•  The  Vacancy  Rate/Progress  to 
Reduce  score  equals  6.8; 

•  The  Capital  Fund  sub-indicator  was 
not  assessed  (NA); 

•  The  Rents  Uncollected  score  equals 
4.0; 


•  The  Work  Orders  score  equals  2.8; 

•  The  Inspection  of  Units  and 
Systems  score  equals  3.7;  and 

•  The  Security  score  equals  4.0*. 
For  this  PHA,  the  Indicator  score  is 

calculated  by  the  following  formula; 


w                .ru,     .■       I  J-         c           (6.8 -I- 4.0 -I- 2.8 -t- 3.7 -1-4.0)  times  (30.0) 
Management  Operations  Indicator  Score  =  -^ ^     ^  = 


24 


26.6 


Dated:  Njay  6.  1999. 

Barbara  Li  Burkhalter, 

Deputy  Di,  ector,  Real  Estate  Assessment 
Center. 

(FR  Doc.  9b-11915  Filed  5-12-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 

URBAN  Development 

(Docket  t^o.  FR  4509-N-06] 

Public  Housing  Assessment  System; 
Resident  Service  and  Satisfaction 
Scoring  Process 

agency:  Office  of  the  Director,  Real 
Estate  Ai  sessment  Center,  HUD. 
action:  Notice. 


SUMIWARV:  This  notice  provides 
addition!  il  information  to  public 
housing  igencies,  and  members  of  the 
public,  regarding  HUD's  process  for 
issuing  si  ;ores  under  the  Resident 
Service  a  ad  Satisfaction  Indicator  of  the 
PubUc  Housing  Assessment  System 
(PHAS). 

FOR  FURTilER  INFORMATION  CONTACT:  For 

further  ir  formation  contact  Wanda 
Funk,  Re  d  Estate  Assessment  Center, 
Departmf  nt  of  Housing  and  Urban 
Developr  lent,  1280  Maryland  Avenue, 
SW,  Suit((  800,  Washington  DC,  20024; 
telephond  Customer  Service  Center  at  1- 
888-245-4860  (this  is  a  toll  free 
number).  Persons  with  hearing  or 
speech  in  ipairments  may  access  that 
number  v  ia  TTY  by  calling  the  Federal 
Informati  m  Relay  Service  at  (800)  877- 
8339.  Additional  information  is 
available  Erom  the  REAC  Internet  Site. 
http://wv  w.hud.gov/reac. 
SUPPLEME  fTARY  INFORMATION: 


Componen 


Commij 

Safety 

Services 


Componem 


Survey 
Survey 


3.  Scoring 


The  scoHng 
Service  ar  d 
dependen 
submissioa 
informatic  n 
notice  disi  lusses 
in  terms  o 
made  alio'  vance 
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1.  Purpose  of  This  Notice 

The  purpose  of  this  notice  is  to 
provide  additional  information  about 
the  scoring  process  for  PHAS  Indicator 
#4,  Resident  Service  and  Satisfaction. 
The  purposes  of  the  Resident  Service 
and  Satisfaction  assessment  are  to 
measure  the  level  of  resident 
satisfaction  with  living  conditions  at 
their  public  housing,  to  facilitate 
positive  interaction  and  commimication 
between  public  housing  agencies 
(PHAs)  and  residents,  and  to  guide 
PHAs  in  recognizing  areas  of  concern 
identified  by  residents  in  survey 
responses.  The  Resident  Service  and 
Satisfaction  assessment  is  an  important 
indicator  of  a  PHA's  performance. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
ten  points  under  PHAS  Indicator  #4. 
Unlike  PHAS  hidicators  #1,  #2,  or  #3, 
PHAs  will  not  be  designated  as 
"troubled"  for  a  failing  score  under 
Indicator  #4  in  accordance  with  24  CFR 
902.67.  The  Resident  Service  and 
Satisfaction  score,  however,  is  included 
in  the  aggregate  PHAS  score. 

2.  Elements  of  Scoring 

The  score  of  the  Resident  Service  and 
Satisfaction  assessment  for  all  PHAs 
will  be  based  upon  two  components, 
plus  a  threshold  requirement. 


First  Component 

The  first  component  will  be  the 
aggregate  score  of  the  survey  results. 

Second  Component 

The  second  component  will  be  a  score 
based  on  the  PHA's  certification  that 
plans  for  survey  implementation  and 
follow-up  corrective  actions  have  been 
prepared  by  the  PHA  and  have  or  will 
be  acted  upon.  HUD's  PHAS  regulation 
at  24  CFR  902.53  provides  that  the 
second  component  will  be  a  point  score 
based  on  the  level  of  implementation 
and  follow-up  or  corrective  actions 
based  on  the  survey  results. 

Each  of  the  components  are  worth  five 
points,  for  a  total  of  ten  points,  as 
outlined  under  Indicator  #4  in  the  PHAS 
final  rule  (24  CFR  902.53).  A  PHA  will 
receive  a  passing  score  if  it  receives  at 
least  six  points  of  the  available  ten 
points.  As  noted  earlier  in  this  notice, 
however,  a  failing  score  under  this 
Indicator  will  not  cause  a  PHA  to  be 
designated  as  troubled. 

Threshold  Requirement 

A  PHA  will  not  receive  any  points 
under  PHAS  Indicator  #4  if  the  sim^ey 
process  is  not  managed  as  directed  by 
HUD  or  the  survey  results  are 
determined  to  have  been  altered.  The 
threshold  requirement  is  subject  to 
verification. 

The  following  chart  shows  the  scoring 
components  and  point  range. 


Scoring  components 


One— Survey  Results  (5  points): 
Maintenance  and  Repair  Section  

nication  Section 

Section 

Section  

Neight^rhood  Section  .''"'"'^''"". 

Two— Implementation/Follow-Up  Plan  (5  points): 

Implementation  Plan  

Follow-up  Plan 

Tdlal  Possible  Score 


Point  range 


0-1. 
0-1. 
0-1. 
0-1. 
0-1. 

0or2. 
OorS. 
10. 


Process 


process  for  the  Resident 
Satisfaction  Indicator  is 
upon  electronic  updating, 
and  certification  of 
by  PHAs.  Although  this 
these  electronic  steps 
requirements,  HUD  has 

for  manual  submission 
as  discussed  later  in  the 


Unit  Addt  9ss  Update  and  Verification 

The  scoi  ing  process  for  PHAS 
Indicator  i  4  begins  with  ensuring 
accurate  ii  [formation  about  the  PHA's 


units.  PHAs  will  be  required  to 
electronically  update  unit  address 
information  initially  obtained  by  the 
REAC  from  the  recently  revised  form 
HUD-50058,  Family  Report.  The  REAC 
will  supply  a  list  of  current  units  (listed 
by  development)  to  PHAs  via  the 
internet.  PHAs  will  be  asked  to  make 
additions,  deletions  and  corrections  to 
their  unit  address  list.  After  updating 
the  list,  PHAs  must  verify  that  the  list 
of  unit  addresses  under  their 
jiu-isdiction  is  complete.  Any  incorrect 
or  obsolete  address  information  will 
have  a  detrimental  impact  on  the  survey 
results.  A  statistically  valid  number  of 
residents  cannot  be  selected  to 


participate  in  the  survey  if  the  imit 
addresses  are  incorrect  or  obsolete.  If  a 
PHA  does  not  verify  the  address 
information  within  30  calendar  days  of 
submission  of  the  fist  of  current  units  to 
the  PHA  by  the  REAC,  and  the  address 
information  is  not  valid,  the  REAC  will 
not  be  able  to  conduct  the  survey  at  that 
PHA.  Under  those  conditions,  the  PHA 
would  not  receive  any  points  for  the 
PHAS  Resident  Service  and  Satisfaction 
Indicator. 

Electronic  Update  of  Address  Ust 

The  preferred  method  for  updating  a 
unit  address  list  is  electronic  updating. 
If  a  PHA  does  not  have  this  capability 
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in-house,  the  PHA  should  consider 
utilizing  local  resources,  such  as  the 
library  or  another  local  government 
entity  that  has  internet  access.  In  the 
event  local  resources  are  not  available, 
the  PHA  may  go  to  the  nearest  HUD 
Public  and  Indian  Housing  (PIH) 
program  office  and  assistance  will  be 
given  to  transmit  the  unit  address 
information.  The  PIH  office  will  assist 
the  PHA  in  electronically  updating  and 
transmitting  its  unit  address  list  to  the 
REAC.  If  circiunstances  preclude  a  PHA 
from  updating  and  submitting  its  unit 
address  list  electronically,  HUD  will 
consider  granting  approval  to  allow  a 
PHA  to  submit  the  updated  unit  address 
list  information  manually.  A  PHA  that 
seeks  approved  to  update  its  imit 
address  list  manually  must  ensure  that 
the  REAC  receives  the  PHA's  written 
request  for  manual  submission  30 
calendar  days  before  the  submission  due 
date.  The  written  request  must  include 
the  reasons  why  the  PHA  cannot  update 
the  list  electronically.  The  REAC  will 
respond  to  the  PHAs  request  within  15 
calendar  days  of  receipt  of  the  request. 

Sampling 

A  statistically  valid  number  of 
residents  will  be  chosen  to  receive  the 
Resident  Service  and  Satisfaction 
survey.  These  residents  will  be 
randomly  selected  using  a  computerized 
program  based  on  the  total  niunber  of 
occupied  and  vacant  imits  of  the  PHA. 
The  Resident  Service  and  Satisfaction 
assessment  takes  into  accoimt  the 
different  properties  managed  by  a  PHA 
by  organizing  the  resident  sampling 
based  on  the  resident  representation  of 
each  development  in  relation  to  the  size 
of  the  entire  PHA  resident  population. 
This  procedure  is  known  as  selection 
with  probability  proportional  to  size. 
For  example,  if  a  PHA  houses  five 
percent  of  its  residents  in  a  given 
development,  then  five  percent  of  the 
sample  will  be  chosen  from  that 
development.  A  PHA's  score,  however, 
will  represent  the  entire  popidation 
within  that  agency. 

Survey  Distribution 

The  Resident  Service  and  Satisfaction 
survey  will  be  distributed  to  the 
randomly  selected  sample  of  residents 
of  each  PHA  by  a  third  party 
organization  designated  by  HUD.  The 
third  party  organization  vnll  also  be 
responsible  for  collecting,  scanning  and 
aggregating  results  of  the  survey.  The 
aggregate  results  will  be  transmitted  to 
HUD  for  analysis  and  scoring.  HUD  will 
keep  individual  responses  to  the  survey 
confidential. 


Component  One — Survey  Results  (5 
Points) 

The  Resident  Service  and  Satisfaction 
survey  form,  published  in  the  Federal 
Register  on  November  23,  1998,  with 
0MB  approval  No.  2535-0108.  may  be 
modified  for  nationwide 
implementation  based  on  the  pilot  test 
cvirrently  underway  at  32  public 
housing  agencies.  The  modifications 
may  include,  but  are  not  limited  to, 
rewording  of  specific  questions  and 
possible  elimination  of  some  questions. 
No  additional  questions  will  be  added 
to  the  existing  Resident  Service  and 
Satisfaction  survey.  In  addition,  the 
basic  content  of  the  survey,  as  described 
in  24  CFR  902.53,  will  not  be  modified. 

Once  the  survey  form  is  finalized, 
weights  will  be  assigned  to  individual 
questions.  Answers  to  some  questions 
on  the  sxu^ey  will  be  used  for 
informational  purposes  only  and  will 
not  be  calculated  into  the  score  for  the 
PHA.  For  example,  questions  regarding 
overall  satisfaction  with  the  PHA  will  be 
used  to  confirm  survey  results  and  will 
not  be  calculated  into  the  final  survey 
score.  The  only  questions  that  will  be 
included  in  the  score  for  the  PHA  will 
be  questions  that  are  directly  related  to 
compUance  with  the  regulations  or 
statutes  applicable  to  the  management 
of  public  housing.  The  score  for  the 
Resident  Service  and  Satisfaction  survey 
will  be  based  on  a  total  possible  score 
of  five  points. 

Five  Survey  Sections 

There  are  five  siuvey  sections  as 
follows: 

(1)  Maintenance  and  repair  (e.g.,  work 
order  response); 

(2)  Communication  (e.g.,  perceived 
effectiveness); 

(3)  Safety  (e.g.,  perception  of  personal 
security); 

(4)  Services  (e.g.,  recreation  and 
personal  programs);  and 

(5)  Neighborhood  appearance. 
Scores  for  each  sxuvey  section  will  be 

calculated  in  the  following  manner. 
Each  section  will  be  given  a  score 
between  zero  and  one.  For  example,  if 
the  maintenance  and  repair  siu^ey 
section  has  83  percent  of  the  possible 
points  for  that  section,  then  it  would  be 
given  a  score  of  .83.  The  total  survey 
score  will  be  the  sum  of  the  five  survey 
section  scores.  Thus,  there  are  five 
possible  points  for  the  survey  residts. 
This  part  of  the  score  will  be  presented 
in  a  numeric  format  with  one  decimal 
place  (i.e.,  4.3). 

Component  Two — Implementation  and 
Follow-Up  Plans  (5  Points) 

Points  awarded  for  component  two 
are  based  on  the  level  of 


implementation  of  the  survey  and 
follow-up  on  the  results  of  the  survey, 
where  necessary. 

Survey  Implementation  Plan 

Although  as  noted  earlier,  a  third 
party  organization  will  be  responsible 
for  distributing  and  collecting  the 
smvey  results,  the  PHA  will  be 
responsible  for  disseminating 
information  about  the  survey  to  its 
residents  based  on  Survey 
Implementation  Plan  provided  by  HUD. 
The  Survey  Implementation  Plan  will 
explicitly  outline  required 
implementation  activities.  The  PHA 
must  certify  to  the  dates  the 
implementation  activities  are  carried 
out.  Activities  will  include,  but  are  not 
limited  to,  displaying  posters  supplied 
by  HUD;  conducting  meetings  with 
residents  and/or  communicating  with 
residents  through  a  newsletter;  and 
distributing  flyers. 

If  the  PHA  certifies  to  having 
completed  the  above  activities  prior  to 
the  date  set  by  HUD,  the  PHA  will 
receive  the  full  two  points  for  this 
section.  All  implementation  activities 
should  take  place  prior  to  residents' 
receipt  of  the  survey.  HUD  will  set 
deadlines  for  electronic  submission  of 
Survey  Implementation  Plans  by  PHAs. 
All  Survey  Implementation  Plans 
received  past  the  deadline  will  not  be 
considered,  and  the  PHA  will  not 
receive  any  points  for  this  component. 

Survey  Follow-up  Plan 

HUD  will  supply  PHAs  with  an 
electronic  template  to  develop  a  Survey 
Follow-up  Plan  based  on  the  results  of 
the  survey.  If  a  PHA  scores  4.5  or  higher 
on  the  resident  survey,  a  follow-up  plan 
will  not  be  required  and  the  PHA  will 
receive  the  additional  thi-ee  points.  The 
PHA  will  receive  its  aggregate  survey 
results  electronically  prior  to  its  PHAS 
Resident  Service  and  Satisfaction 
certification  due  date.  Once  the  PHA 
receives  its  survey  results,  the  PHA 
must  electronically  access  a  template  to 
be  completed  outlining  any  follow-up 
actions.  The  appropriate  HUD  Office 
will  supply  suggested  actions  to  assist 
the  PHA  in  completing  its  Survey 
Follow-up  Plan.  Follow-up  actions  will 
be  directly  related  to  the  five  survey 
sections  listed  above.  The  PHA  will  be 
able  to  develop  its  Survey  Follow-up 
Plan  based  on  areas  identified  by  the 
survey  which  need  improvement.  As 
part  of  the  Survey  Follow-up  Plan,  the 
PHA  will  need  to  specify  the  following: 

•  Actions  to  be  taken  in  the  next 

fiscal  year; 

•  The  target  date  of  completion; 

•  The  funding  source  (if  required) 
that  will  be  utilized; 
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Th  e  section  of  the  survey  being 
addressed  with  the  action  (i.e., 
commi  nication,  safety,  etc.). 
A  PHA  will  receive  the  full  three 

or  this  section  by  completing  its 
Follow-up  Plan  and  submitting 
of  it  electronically  to  HUD/REAC 
ue  date.  Survey  Follow-up  Plans 
n  be  bundled  and  forwarded  via 
internet  to  the  Public  Housing 
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Where  appropriate,  Field  Office 
offer  technical  assistance  to  a 
re  yarding  the  Survey  Follow-up 
S  UA^ey  Follow-up  Plans  shall  be 
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No  points  will  be  awarded  for 
ihponent  if  a  PHA  fails  to  submit 
its  Sur\ey  Follow-up  Plan. 

Audit 

Wheie  appropriate,  the  Survey 
Follow-up  Plan  will  be  subject  to  audit. 
If  the  ai  iditor  finds  that  the  PHA  is  not 
foUowi:  ig  its  plan  in  good  faith,  the  PHA 
will  noi  receive  the  three  points  for  the 
Survey  "ollow-up  Plan  portion  of  the 
Resider  t  Service  and  Satisfaction 
assessn:  ent  score. 

Submission  of  Resident  Service  and 
Satisfac  tion  Certification 
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certification  brings  a  close  to  the  scoring 
process  for  this  PHAS  Indicator. 
Thi'ough  the  Resident  Service  and 
Satisfaction  certification,  the  PHA 
certifies  that  the  resident  survey  process 
has  been  managed  as  directed  by  HUD. 
PHAs  are  required  to  electronically 
submit  their  Resident  Service  and 
Satisfaction  certification.  If  a  PHA  does 
not  have  this  capability  in-house,  the 
PHA  should  consider  utilizing  local 
resources,  such  as  the  library  or  another 
local  government  entity  that  has  internet 
access.  In  the  event  local  resources  are 
not  available,  the  PHA  may  go  to  the 
nearest  HUD  PIH  program  office  and 
assistance  will  be  given  to  the  PHA  to 
transmit  its  Resident  Service  and 
Satisfaction  certification. 

If  circumstances  preclude  the  PHA 
fi-om  reporting  electronically,  HUD  will 
consider  granting  approval  to  allow  a 
PHA  to  submit  its  Resident  Service  and 
Satisfaction  certification  manually.  A 
PHA  that  seeks  approval  to  submit  the 
certification  manually  must  ensiu-e  that 
the  REAC  receives  the  PHA's  wrritten 
request  for  manual  submission  60 
calendar  days  before  the  submission  due 
date  of  its  Resident  Service  and 
Satisfaction  certification.  The  written 
request  must  include  the  reasons  why 
the  PHA  cannot  submit  the  certification 
electronically.  The  REAC  will  respond 


to  the  PHA's  request  and  will  manually 
forward  its  determination  in  writing  to 
the  PHA. 

Technical  Review  of  the  Resident  Survey 

The  REAC  will  consider  conducting  a 
technical  review  of  a  PHA's  resident 
survey  results  in  cases  where  the 
contracted  third  party  organization  can 
be  shown  by  the  PHA  to  be  in  error.  The 
burden  of  proof,  however,  rests  with  the 
PHA  to  provide  objectively  verifiable 
evidence  that  a  technical  error  occurred. 
Examples  include,  but  are  not  limited 
to,  incorrect  material  being  mailed  to 
residents;  too  few  survey  forms  sent, 
which  could  render  the  sample  size 
invalid;  or  the  PHA's  units  addresses 
were  incorrect  due  to  the  third  party 
organization's  error,  such  as  unit 
numbers  being  omitted  from  the 
addresses.  A  PHA  that  does  not  update 
its  unit  address  list  as  described,  above, 
will  not  be  eligible  for  a  technical 
review  based  on  incorrect  addresses. 

Dated:  May  6,  1999. 
Barbara  L.  Burkhalter, 

Deputy  Director,  Real  Estate  Assessment 

Center. 

[FR  Doc.  99-11916  Filed  5-12-99;  8:45  am] 
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Appeal!  of  MMS  Orders 

AGENCIE^:  Office  of  Hearings  and 
Appeals  (OHA)  and  Minerals 
Managejnent  Service  (MMS),  Interior. 
ACTION:  Final  rulemaking. 

SUMMArV:  OHA  and  MMS  are  amending 
their  rufes  governing  the  appeal  of 
orders  fi  om  MMS's  Royalty 
Management  Program  and  MMS's 
Offshore  Minerals  Management.  This 
rule  mal;es  final  parts  of  the  proposed 
rule  published  on  January  12,  1999.  The 
rule  alsc :  implements  certain  provisions 
of  the  F(  deral  Oil  and  Gas  Royalty 
Simplifi  ::ation  and  Fairness  Act  of  1996 
govemii  g  how  appellants  in  royalty 
appeals  nay  demonstrate  financial 
solvency  instead  of  posting  a  siu^ty,  and 
provides  for  new  regulations  to  collect 
processi:  ig  fees  in  appeals  from  Offshore 
Minerals  Management  orders. 
EFFECTIVE  DATES:  Effective  on  May  13, 
1999,  except  that  the  amended 
provisions  of  30  CFR  parts  208,  241,  and 
243  willlbe  effective  June  14.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publicat  ons  Staff,  telephone  (303)  231- 
3432,  F/X  (303)  231-3385.  e-Mail 
David. Gi  izy@mms.gov. 
SUPPLEM  ENTARY  INFORMATION:  The  rule 
provides  that  30  CFR  parts  250  and  290 
and  43  CFR  subpart  J  will  be  effective 
immedia  tely  upon  publication.  Under 
the  Adm  inistrative  Procedin^  Act  at  5 
U.S.C.  5!  3(d),  an  agency  must  find  good 
cause  to  make  a  substantive  rule 
effective  sooner  than  30  days  after  the 
date  of  p  Liblication.  There  are  certain 
administ  rative  appeals  pending  before 
the  Department  in  which,  under  30 
U.S.C.  i;  24(h)(1),  the  Secretary  must 
issue  a  fi  aal  decision  before  May  13, 
1999,  which  is  less  than  30  days  after 
publication  of  this  rule.  (May  13,  1999, 
is  33  mouths  after  the  date  of  enactment 
of  the  Fe  leral  Oil  and  Gas  Royalty 
Simphfication  and  Fairness  Act  of  1996, 
which  enacted  30  U.S.C.  1724(h).)  If 
there  is  e  o  final  departmental  decision 
by  that  dite,  30  U.S.C.  1724(h)(2) 
imposes  i  statutory  rule  of  decision  in 
those  cases.  Title  43  CFR  part  4  subpart 
J  resolve;  various  issues  involved  in 
impleme  iting  the  requirements  of  30 


U.S.C.  1724(h)(1)  and  (2).  Its  provisions 
apply  to  those  cases  in  which  the 
Secretary  must  issue  a  final  decision  by 
May  13,  1999,  and  the  effect  of  the 
statutory  rule  of  decision  if  the 
Department  does  not  issue  a  final 
decision  by  that  deadline.  Title  30  CFR 
parts  250  and  290  contain  provisions 
regarding  appeals  of  orders  that  are  part 
of  the  integrated  changes  to  the  orders 
and  appeals  scheme  that  includes  the 
new  43  CFR  part  4  subpart  J.  The 
Department  therefore  finds  that  good 
cause  exists  to  make  these  provisions 
effective  immediately  upon  publication. 
The  remainder  of  this  rule  will  be 
effective  30  days  after  publication. 

I.  Background 

In  May  1994,  MMS  began  a 
comprehensive  review  of  its 
administrative  appeals  process.  As  part 
of  that  review,  MMS  held  several 
informal  meetings  with  State,  tribal,  and 
industry  representatives  to  discuss  the 
problems  and  possible  solutions 
regarding  the  appeals  process.  The 
principal  problems  identified  included 
the  length  of  the  appeals  process — 
sometimes  taking  several  years  to 
resolve  a  case — and  the  excessive  costs 
of  the  process  to  both  MMS  and 
appellants. 

In  1995,  the  Department  of  the 
Interior  (DOI)  established  a  Royalty 
Policy  Committee  (RPC)  under  the 
Minerals  Management  Advisory  Board. 
At  its  first  meeting  in  September  1995, 
the  RPC  established  the  Appeals  and 
Alternative  Dispute  Resolution  (ADR) 
Subcommittee.  The  Appeals  and  ADR 
Subcommittee  was  created  to  make 
recommendations  to  the  RPC  to  improve 
the  appeals  and  ADR  processes. 
Membership  in  the  Appeals  and  ADR 
Subcommittee  included  11 
representatives  fi-om  industry,  5 
representatives  from  States,  and  2 
representatives  from  Indian  tribes.  The 
Subcommittee  agreed  that  the  principal 
purpose  of  the  MMS  administrative 
appeals  process  should  be  the 
expeditious  and  independent  review  of 
appeals.  The  RPC  made  a 
recommendation  (RPC  Report)  and 
submitted  that  recommendation  to  the 
Secretary  of  the  Interior.  The  primary 
recommendation  was  to  change  the 
current  two-step  appeals  process  into  a 
one-stage  Interior  Board  of  Land 
Appeals  (IBLA)  administrative  appeal 
process.  On  September  22,  1997,  die 
Secretary  accepted  the  RPC  report  for 
consideration  and  proposal  with  some 
changes  and  clarifications. 

On  August  13,  1996,  the  President 
signed  into  law  the  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996,  Pub.  L.  104-185,  as  corrected 


by  Pub.  L.  104-200  (RSFA).  RSFA 
amended  portions  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 
(FOGRMA),  30  U.S.C.  1701  et  seq. 
Before  enactment  of  RSFA,  there  was  no 
time  limit  on  when  DOI  must  issue 
decisions  in  appeals  of  orders  involving 
royalty  and  other  payments  for  Federal 
oil  and  gas  leases.  RSFA  added  a  new 
FOGRMA  section  115(h),  30  U.S.C. 
1724(h),  governing  the  time  frame  for 
DOI  to  process  appeals  of  MMS  orders 
or  decisions  involving  royalties  and 
other  payments  due  on  Federal  oil  and 
gas  leases.  For  appeals  involving 
Federal  oil  and  gas  leases  covered  by 
this  new  provision,  DOI  has  33  months 
from  the  date  a  proceeding  is 
commenced  to  complete  all  levels  of 
administrative  review.  If  DOI  does  not 
decide  the  appeal  within  33  months,  the 
appeal  is  deemed  decided  either  for  or 
against  DOI,  depending  on  the  type  of 
order  and  the  monetary  amount  at  issue 
in  the  appeal.  The  33-month  deadline 
does  not  apply  to  appeals  involving 
Indian  leases  or  Federal  leases  for 
minerals  other  than  oil  and  gas. 

As  a  result  of  the  MMS  review  of  the 
appeals  process  and  RSFA,  MMS 
announced  a  proposed  rule  in  the 
Federal  Register  on  October  28,  1996 
(61  FR  55607).  The  proposed  regulation 
provided  for  amendments  to  the  MMS 
appeals  process  at  30  CFR  part  290.  On 
December  31,  1997,  MMS  announced 
that  it  intended  to  withdraw  the  October 
28,  1996,  proposed  rule  when  it 
published  a  revised  notice  of  proposed 
rule  (62  FR  68244).  Accordingly  the 
October  28,  1996,  proposed  rule  was 
withdrawn  when  MMS  proposed  a 
revised  appeals  process  on  January  12, 
1999  (64  FR  1930)  that  included  most  of 
the  RPC  Report  recommendations. 

Two  portions  of  the  proposed  rule 
would  have  implemented  the  RPC 
recommendations.  First,  the  new 
proposed  43  CFR  part  4,  subpart  J, 
would  have  established  a  new 
procedure  for  appeals  of  royalty  orders. 
That  section  would  have  replaced  the 
current  regulations  at  30  CFR  part  290 
and  43  CFR  part  4,  subpart  E,  as  they 
relate  to  appeals  of  royalty  orders 
initially  to  the  MMS  Director  and  then 
to  the  IBLA.  Second,  the  new  proposed 
30  CFR  part  242,  subpart  B,  would  have 
established  procedures  for  orders  issued 
by  MMS  and  delegated  States.  That 
subpart  would  have  incorporated 
certain  RSFA  provisions  regarding 
orders  and  orders  to  perform 
restructured  accounting  and  for  service 
of  orders  on  lessees  when  orders  are 
sent  to  their  designees.  In  addition, 
subpart  C  of  proposed  part  242  would 
have  established  procediues  for  Indian 
lessors  to  formally  request  that  MMS 
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take  actions.  Finally,  subpart  D  of  part 
242  would  have  included  the  service 
requirements  that  currently  are  found  at 
30  CFR  part  243. 

We  have  decided  not  to  go  forward  at 
this  time  with  the  entire  appeals  process 
that  we  proposed  on  January  12,  1999, 
for  two  major  reasons.  One,  we  received 
numerous  negative  vmtten  and  oral 
conmients  regarding  the  proposed 
process.  Two,  the  necessity  to  pubUsh 
before  May  13,  1999,  a  final  rule 
implementing  the  RSFA  appeals 
adjudication  time  requirements  and  the 
associated  rule  of  decision  under  30 
U.S.C.  1724(h)  for  cases  in  which  there 
is  no  final  Departmental  decision 
prevents  us  from  conducting  a  thorough 
and  reasoned  review  of  all  the 
comments  we  received  on  the  appeals 
process.  One  commenter  suggested  that 
we  withdraw  the  proposed  rule,  leave 
the  current  process  in  place,  and  only 
publish  the  portions  of  the  proposed 
rule  necessary  to  implement  RSFA. 
Rather  than  withdrawing  the  proposed 
rule,  we  are  making  final  only  those 
portions  of  the  proposed  rulemaking 
necessary  to  implement  RSFA,  and  the 
portions  of  the  proposed  rule  which 
received  few,  if  any,  comments.  Those 
portions  of  the  rule  that  are  part  of  this 
final  rulemaking  are  as  follows: 

(1)  The  sections  of  proposed  43  CFR 
part  4,  subpart  J,  necessary  to 
implement  the  33-month  time  period  at 
30  U.S.C.  1724(h),  and  allow  joinder  for 
lessees  who  receive  notice  of  an  order 
issued  to  their  designee  as  required 
under  30  U.S.C.  1712(a); 

(2)  Proposed  30  CFR  part  243, 
regarding  stays  pending  appeal  and 
bonding,  emd  implementing  30  U.S.C. 
1724(1)  which  allows  lessees  to 
demonstrate  financial  solvency  in  lieu 
of  posting  a  bond  or  other  surety 
instrument  pending  an  administrative  or 
judicial  proceeding; 

(3)  Proposed  30  CFR  part  290 
regeuding  appeals  of  MMS  Offshore 
Minercils  Management  Program  (OMM) 
orders  and  related  changes  to  30  CFR 
part  250; 

(4)  Proposed  30  CFR  part  241 
regarding  civil  penalties  authorized  by 
FOGRMA;  and 

(5)  Proposed  changes  to  definitions  in 
30  CFR  208.2  and  to  30  CFR  208.16 
regarding  appeals  of  contracting  officers' 
decisions  by  purchasers  of  Federal 
royalty  oil. 

Because  we  are  not  finalizing  the 
entire  proposed  rule,  we  will  continue 
to  require  appellants  to  use  the  appeals 
procedures  for  royalty  orders  found  at 
30  CFR  part  290  and  43  CFR  part  4, 
subpart  E,  until  we  can  publish  a  final 
rule  on  the  appeals  process.  However, 
for  royalty-related  appeals  to  the  MMS 


Director,  the  rules  are  now  located  at  30 
CFR  part  290,  subpart  B.  That  subpart  is 
revised  to  contain  appropriate  headings 
and  provisions  of  the  proposed  rule 
necessary  to  implement  RSFA.  Subpart 
A  contains  the  procedures  in  the 
proposed  nUe  for  OMM  appeals. 

n.  Comments  on  Proposed  Rule 

The  proposed  rulemaking  provided  a 
60-day  public  comment  period  which 
ended  March  15,  1999.  On  February  16, 
1999,  DOI  held  a  public  hearing  in 
Houston,  Texas,  to  receive  oral 
comments  on  the  proposed  rule.  That 
public  hearing  was  announced  in  the 
Federal  Register  (64  FR  3262.  January 
21,  1999).  Those  attending  included 
representatives  of  natural  gas,  oil,  and 
coal  producers,  including 
representatives  both  of  large  integrated 
producers  and  of  smaller  independent 
producers.  Participants  in  the  public 
hearing  had  the  opportimity  to  ask 
specific  questions  about  the  proposed 
rule  and  to  provide  comments  on  the 
proposed  rule. 

MMS  received  written  comments 
from  13  commenters  during  the 
comment  period.  Two  additional 
commenters  submitted  late  conunents, 
which  we  also  accepted  and  considered. 
Thus,  a  total  of  15  comments  were 
accepted  for  review.  One  of  the 
comments  was  from  the  State  of 
California,  1  was  fi-om  a  mining 
association,  3  were  from  oil  and  gas 
trade  associations,  8  were  from  industry. 
1  was  from  an  Administrative  Law 
Judge  and  Attorney-Advisor,  from  the 
DOI  Salt  Lake  City  Office  of  the 
Hearings  Division,  Office  of  Hearings 
and  Appeals,  and  1  was  from  a  law  firm. 

We  reviewed  and  analyzed  all  of  the 
comments  pertaining  to  the  sections  that 
are  part  of  this  final  rulemaking  and,  in 
some  instances,  revised  the  language  of 
the  final  rule  based  on  these  comments. 
The  following  is  a  discussion  of  the 
specific  comments  we  received  and  our 
response  by  section  number. 

m.  Section-by-Section  Analysis,  30  CFR 
Part  208 

Comment — We  received  no  comments 
on  the  proposed  amendments  to  part 
208. 

Response — Although  we  received  no 
comments  regarding  this  part,  we  made 
some  minor  changes  necessary  to  reflect 
that  we  are  not  making  the  entire 
proposed  rule  final  at  this  time. 

IV.  Section-by-Section  Analysis,  30  CFR 
Part  241  Civil  Penalties 

While  the  focus  of  the  comments  to 
this  proposed  rulemaking  concerned  the 
provisions  of  43  CFR  part  4,  subpart  J. 
several  conunents  were  received  with 


reference  to  this  part.  Most  of  the 
comments  concern  sections  of  the  rule 
in  which  no  substantive  change  is 
proposed — where  MMS  has  simply 
attempted  to  restate  in  plain  language 
the  rule  under  which  MMS  has  opera 
for  approximately  15  years.  All 
comments  received  concerning  this  part 
were  received  from  an  association  of  oil 
and  gas  producers.  Where  we  received 
more  than  one  comment,  the  additional 
comments  came  from  an  individual  oil 
and  gas  producer. 

Section  241.50    What  Definitions  Apply 
to  This  Subpart? 

Comments — We  received  two 
comments,  which  noted  that  the 
proposed  rule  has  not  defined 
"violation."  Specifically  they  inquired 
whether,  for  example,  when  a  company 
fails  to  report,  is  each  line  that  should 
have  been  reported  a  violation  or  is  it 
one  violation  for  the  entire  report? 

Response — MMS  has  operated  under 
the  current  regulations  for  15  years 
without  a  regulatory  definition  of 
violation.  Any  attempt  to  define  the 
term  to  meet  all  possible  circumstances 
would  require  an  impractically 
exhaustive  list.  Violations  could  be  any 
failvue  to  comply  with  statutes,  rules, 
lease  terms  or  orders. 

In  response  to  the  specific  question 
asking  whether  each  line  would  be  a 
separate  violation,  MMS  has  always 
considered  that  each  failure  to  report,  or 
wrongly  reporting  a  line  that  is  required 
to  be  reported,  is  a  violation.  For 
example,  if  a  company  fails  to  report  its 
production  of  natural  gas,  each  line  for 
which  natural  gas  should  have  been 
reported  on  the  production  report  is  a 
violation,  and  each  month  and  each 
lease  for  which  it  should  have  been 
reported  constitutes  an  additional 
violation. 

Section  241.51     What  May  MMS  Do  if 
I  Violate  a  Statute,  Regulation,  Order,  or 
Lease  Term  Relating  to  a  Federal  or 
Indian  Oil  and  Gas  Lease? 

Comment — One  commenter  noted 
that  this  section  does  not  provide  for  the 
appointment  of  an  agent  to  receive 
service.  It  also  believes  that  the 
Department  is  obligated  to  allow  this 
designation  under  30  U.S.C.  1719(h).  In 
addition,  the  commenter  also  believes 
that  the  statute  only  allows  notice  by 
personal  service  or  registered  mail. 
However,  it  believes  that  although 
express  mail  and  certified  mail  are  not 
permitted,  they  should  be. 

Response — We  agree  that  this  section, 
as  proposed,  does  not  allow  specifically 
for  the  appointment  of  an  agent  l^ 
receive  service.  However,  it  proposed  to 
use  the  proposed  provisions  of  30  CFR 
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242.304 
service 


and  242.305,  which  provide  for 
0  designated  persons.  For 
violatio  IS  concerning  a  royalty  report 
iyiMS-2014).  MMS  will' send  the 
the  individual  named  by  the 
tsignee,  reporter  or  payor  as  the 
whom  to  direct 
pondence.  A  similar  provision 
uded  for  violations  concerning 
on  reports  and  audits.  The 

rule  did  not  provide  for 
ions  of  persons  to  be  served 
notices  of  violations  committed  by 
designees  of  which  the  lessee 
notice.  MMS  has  not 
sent  notices  of 
iance  to  lessees  that  are  not 
reporters,  designees  or  payors, 
reason,  we  did  not  consider  this 

when  proposing  these  rules, 
now  added  provisions  to 
41.51  clearly  allowing  the 
on  of  an  agent  for  the  receipt  of 
"noncompliance  and  civil 
:  jotices. 

agree  that  we  are  limited  in 
nay  serve  notices  under  30 
'19(h).  While  we  also  agree  that 
d  be  able  to  use  other  forms  of 
ve  have  clarified  that  service 
)y  registered  mail  or  personal 
oth  in  this  section  and  in 
61. 


(Form 
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corres 
was  inc 
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designal  i 
with 
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receives 
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acting  a! 
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the  case 

with  a 

the  statutory 

the  violaii 

Respi 
language 
that  allo\i'ed 
whether 
clearly 
hearing 
compliec 
notice  of 
have  no 
which  a 
and  then 


Section 
Correct 


Section 

Hearing 

Noncom^I. 

Section 

Hearing 

Penalties 


Federal  Register /Vol.  64.  No.  92 /Thursday.  May  13,  1999 /Rules  and  Regulations 


41.32 

7 


y^hat  If  I  Correct  the 


Comm  mt — One 


e  comment  was 
to  the  effect  that  this  section 
with  section  241.54,  by 
that  no  review  was  possible  in 
)f  a  company  that  has  complied 
nqtice  of  noncompliance  within 
•y  20-day  period  to  correct 
on. 

■We  believe  that  the 
in  proposed  section  241.54 

review  "regardless  of 
^ou  correct  the  violations," 
that  a  party  may  seek  a 
the  record  even  if  it 
with  requirements  stated  in  a 
noncompliance.  However,  we 
I  Bcord  of  any  past  case  in 
1  iolator  corrected  a  violation 
requested  a  hearing. 

1.53     What  If  I  Do  Not 
e  Violation? 


JOl  Si 


means 


en 


24 


til 
2i 


en 


2i 


en 


1.54    How  May  I  Request  a 
the  Record  on  a  Notice  of 
'iance? 

1 .  55    Does  My  Request  for  a 
the  Record  Affect  the 


Commt  nts — We  received  two 
comment  s  concerning  these  sections. 
These  coi  iimenters  believed  that  the  rule 
should  pijovide  for:  (1)  a  longer  than  20- 


day  period  for  the  recipient  of  a  notice 
to  file  its  request  for  a  hearing 
(preferably  40  days);  (2)  a  separate 
opportunity  for  a  hearing,  even  if  no 
request  for  a  hearing  is  made  fi-om  the 
notice  of  noncompliance;  (3)  a 
mechanism  for  expedited  review  when 
there  is  a  request  for  a  stay  to  allow 
substantive  review  without  the  risk  of 
incurring  penalties;  and  (4)  more 
specific  regulatory  criteria  for 
determining  the  amount  of  penalties. 
The  commenters  reasoned  that  the 
purposes  of  30  U.S.C.  1719,  as  well  as 
all  of  FOGRMA,  are  to  encourage 
voluntary  compliance,  and  imply  that 
the  rule,  as  proposed,  violates  due 
process. 

Response — Starting  with  how  we 
determine  the  amoimt  of  penalties,  we 
do  not  believe  that  it  is  necessary  to 
provide  the  detailed  standards  for 
setting  penalty  amounts  in  regulatory 
form.  MMS  has  written  guidelines 
which  set  out,  in  ranges,  appropriate 
penalties  for  a  variety  of  circumstances. 
We  do  not  believe  it  is  possible  to  set 
out  all  the  standards  in  advance  in  a 
permanent  fashion  by  rule.  FOGRMA 
requires  only  that  "In  determining- the 
amount  of  such  penalty,  or  whether  it 
should  be  remitted  or  reduced,  and  in 
what  amoimt,  the  Secretary  shall  state 
on  the  record  the  reasons  for  his 
determinations."  30  U.S.C.  1719(i).  This 
subsection  neither  requires,  nor  implies, 
that  the  determination  be  made  through 
regulation,  which  would  limit  the 
flexibility  of  DOI  in  setting  penalty 
amounts  appropriate  to  the  wide  variety 
of  possible  circumstances  that  should  be 
considered.  However,  to  assist  potential 
recipients  of  notices  of  noncompliance, 
the  following  table  shows  the  current 
non-binding  guidelines  MMS  uses: 


Company  size 

Violation 

Minor 

Mod- 
erate 

Major 

Failure  to  re- 
port   

Failure  to  pay  .. 

Failure  to  pro- 
vide informa- 
tion   

Failure  to  com- 
ply with  order 
to  perform 
restructured 
accounting  ... 

$0-10 
0-20 

0-100 
0-15 

$0-25 
2-50 

2-200 
2-35 

$5-500 
10-500 

20-500 

10-500 

Note:  Amounts  in  Dollars  per  violation  per 
month. 

We  also  believe  that  the  current 
regulations  of  the  Hearings  Division  of 
the  Office  of  Hearings  and  Appeals  at  43 
CFR  4.21  have  proven  more  than 
adequate  when  an  appellant  petitions 


for  a  stay.  We  have  used  these 
procedures  for  15  years  without  any 
complaints  about  an  appellant's 
inability  to  have  its  petition  timely  and 
fairly  reviewed  by  the  Hearings 
Division.  We  therefore  will  not  change 
the  procedures  to  mandate  a  faster 
review  of  requests  for  stays  of  accrual  of 
penalties. 

As  to  the  commenter's  first  two 
requests,  FOGRMA  grants  the  Secretary 
the  discretion  to  set  the  time  limits  for 
an  appellant  to  request  a  hearing.  MMS 
has  operated  under  rules  requiring 
hearings  to  be  requested  within  20  days 
of  the  date  of  receipt  of  the  notice  of 
noncompliance  for  more  than  15  years 
without  complaint.  In  spite  of  this 
history,  in  the  interests  of  increasing  a 
violator's  ability  to  request  hearings,  we 
have  changed  the  proposed  rule  to  allow 
30  days  from  the  date  of  receipt  of  the 
notice  of  noncompliance  for  an 
appellant  to  request  a  hearing  on  the 
record.  MMS  has  a  long  history  of  using 
a  30-day  period  in  other  contexts 
(specifically  for  appeals  fi-om  MMS 
orders),  which  allows  ample  time  for 
appellants  to  decide  whether  to  seek 
review  in  those  cases. 

We  agree  with  the  comment  that  the 
violator  may  still  have  need  for  redress 
concerning  the  amount  of  a  civil  penalty 
even  though  that  violator  did  not 
contest  the  notice  of  noncompliance. 
We  therefore  have  added  new  sections 
241.56  and  241.64  that  allow  a  violator, 
who  did  not  request  a  hearing  on  the 
record  on  a  notice  on  noncompliance, 
10  days  fi-om  the  receipt  of  the  Notice 
of  Civil  Penalty  to  request  a  hearing  on 
the  record  limited  to  the  issue  of  the 
amount  of  the  penalty  only.  By  not 
requesting  a  hearing  on  the  record  on 
the  notice  of  noncompliance,  the 
recipient  waived  the  right  to  contest  the 
underlying  liability  for  penalties. 

Section  241.60    May  I  Be  Subject  to 
Penalties  Without  Prior  Notice  and  an   ' 
Opportunity  to  Correct? 

Section  241.61     How  Will  MMS  Inform 
Me  of  Violations  Without  a  Period  To 
Correct? 

Section  241.62  How  May  I  Request  a 
Hearing  on  the  Record  on  a  Notice  of 
Noncompliance  Regarding  Violations 
Without  a  Period  To  Correct? 

Section  241.63    Does  My  Request  for  a 
Hearing  on  the  Record  Affect  the 
Penalties? 

Comments — We  received  one  set  of 
comments  that  addressed  these  sections 
concerning  penalties  that  may  begin 
without  a  period  to  correct.  The  first 
issue  involves  the  definition  of 
violation.  The  commenter  referred  to 
FOGRMA,  which  provides  for  an 
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assessment  of  $25,000  per  day  for  each 
day  such  violation  continues.  The 
commenter  believes  that  MMS  has  been 
inconsistent  by  specifying  a  penalty 
calculated  at  $25,000  per  day  for  each 
violation.  The  second  issue  is  similar  to 
the  comments  on  sections  241.52 
through  241.54  in  that  no  separate  right 
of  review  is  granted  as  to  the  amount  of 
the  penalty  and  that  the  time  to  seek 
review  is  too  short. 

We  also  received  one  comment  that 
addressed  a  statement  in  the  preamble 
that  MMS  believes  that  the  statutory 
provision  for  assessing  penalties  for 
"failure  to  permit  entry,  inspection  or 
audit"  applies  to  failure  to  provide 
MMS  with  documents  that  MMS  has 
requested  imder  authority  of  FOGRMA, 
the  regulations  or  the  leases.  The 
commenter  noted  that  MMS  has  argued 
in  court  that  audit  requests  are 
voluntary  and,  for  that  reason,  that  they 
are  not  appealable  agency  actions.  The 
conunenter  continued  by  saying  that 
argument  is  inconsistent  with  making 
lessees  subject  to  FOGRMA  penalties 
without  opportunity  to  correct  for  not 
complying  with  audit  requests. 

Response — As  we  explained  in  the 
response  to  comments  on  section 
241.50,  we  believe  MMS  has  been  very 
clear  over  the  past  decade  and  one-half 
that  each  failiu'e  to  comply  with  the 
mandates  of  law  is  a  separate  violation. 
We  believe  that  while  FOGRMA  uses 
the  word  "such"  rather  than  "each," 
their  meaning  is  identical  in  the  context 
of  this  regulation.  "Such  is  a 
demonstrative  word  used  to  indicate  the 
quality  or  quantity  of  a  thing  *  *  *."  The 
definition  of  "each"  is  "Every 
(individual  of  a  niunber)  regarded  or 
treated  separately."  The  Compact 
Edition  of  the  Oxford  English  Dictionary 
823  Vol  I  and  3136,  Vol.  II  (1971).  In 
both  cases  the  word  signifies  a  quantity. 
In  the  context  of  FOGRMA,  there  is  a 
separate  violation,  and  thus  a  separate 
penalizable  act  with  a  separately 
accruing  penalty,  for  each  such 
violation.  The  regulation's  meaning  is 
identical  to  the  statute's  meaning. 

As  to  the  potential  problem  with  a 
person  wanting  to  appeal  only  the 
amoimt  of  the  penalty,  we  have  added 
a  provision  at  section  241.64  allowing  a 
hearing  on  that  issue  alone,  paralleling 
the  new  section  241.56. 

We  continue  to  believe  there  are 
circumstances  where  a  refusal  to 
provide  MMS,  or  a  delegated  State,  or  a 
Tribe  operating  under  a  cooperative 
agreement  (or  under  a  self- 
determination  contract  or  compact), 
with  documents  during  an  audit  would 
amount  to  a  failure  to  permit  lawful 
audit.  The  exact  circumstances  under 
which  MMS  may  use  this  provision  will 


be  addressed  in  futiu-e  proceedings 
when  MMS  believes  an  appropriate  case 
has  arisen. 

Section  241.70  How  Does  MMS  Decide 
What  the  Amount  of  the  Penalty  Should 
Be? 

Comment — One  comment  was 
received  that  complained  that  the 
criteria  articulated  for  determining  the 
quantiun  of  civil  penalty  are  inadequate. 
The  commenter  demanded  that  more 
specific  criteria  be  articiilated  to  provide 
a  reviewing  officer  and  a  court  more 
objective  criteria  for  determining  the 
exercise  of  the  agency's  authority. 

Response — MMS  has  operated  under 
provisions  similar  to  these  for  15  years 
without  complaint.  Neither 
Administrative  Law  Judges,  the  Interior 
Board  of  Land  Appeals,  nor  the  Federal 
courts  found  any  need  for  guidance  in 
the  form  of  a  regulation.  Indeed, 
FOGRMA  only  requires  "In  determining 
the  amount  of  such  penalty,  or  whether 
it  should  be  remitted  or  reduced,  and  in 
what  amount,  the  Secretary  shall  state 
on  the  record  the  reasons  for  his 
determinations."  30  U.S.C.  1719(i).  As 
mentioned  in  the  response  to  sections 
241.53.  241.54  and  241.55,  we  intend  to 
continue  to  articulate  our  reasons  as 
part  of  the  administrative  record  rather 
than  attempting  to  do  so  in  a  rule. 

Section  241.74    May  I  Seek  Judicial 
Review  of  the  Decision  of  the  Interior 
Board  of  Land  Appeals? 

Comment — One  comment  was 
received  to  the  effect  that  the  regulation 
should  include  the  30  U.S.C.  1719{j) 
requirement  that  judicial  review  must 
be  taken  in  the  United  States  District 
Coiul  for  the  judicial  district  in  which 
the  violation  allegedly  took  place. 

Response — We  do  not  have  the  ability 
to  determine  jurisdiction  or  venue,  or 
other  rules  concerning  review  by 
Federal  courts.  We  have  therefore 
simplified  the  regulation  by  making  it  a 
mere  pointer  to  the  proper  section  of  the 
United  States  Code.  We  have  retained 
the  sentence  informing  the  reader  of  the 
time  limit  to  make  it  easier  for  readers 
of  these  regulations  to  comply  within 
the  statutory  time  limit. 

Section  241.75    When  Must  I  Pay  the 
Penalty? 

Comment — One  comment  was 
received  repeating  the  request  for 
separate  review  of  the  amount  of  the 
penalty. 

Response — As  mentioned  above,  we 
have  added  provisions  allowing  for 
hearings  on  the  record  limited  to  the 
amount  of  penalty  assessed.  Therefore, 
the  paragraph  within  this  section  as 


proposed  that  prohibited  such  reviews 
has  been  removed. 

Section  241.77    How  May  MMS  Collect 
the  Penalty? 

Comment — One  comment  was 
received  that  complained  that  MMS  has 
no  statutory  authority  under  FOGRMA 
for  execution  against  a  lease  siu^ty  or  to 
offset  amounts  the  United  States  owes  to 
the  violator. 

Response — FOGRMA  specifically 
provides  for  offset:  "The  amoimt  of  any 
penalty  under  this  section,  as  finally 
determined  may  be  deducted  from  any 
siuns  owing  by  the  United  States  to  the 
person  charged."  30  U.S.C.  1719(f). 
There  is  no  specific  statutory  authority 
regarding  collecting  against  lease 
sureties.  They  fall  under  the  plenary 
regulatory  authority  of  the  Secretary 
under  the  mineral  leasing  laws.  This 
regulation  is  sufficient  authority  under 
those  provisions. 

V.  Section-by-Section  Analysis,  30  CFR 
Part  242 

We  have  decided  not  to  finalize  part 
242  as  proposed  on  January  12,  1999,  at 
this  time.  However,  we  have  reserved 
this  part  for  future  publication. 

VI.  Section-by-Section  Analysis  for  30 
CFR  Part  243  Suspensions  Pending 
Appeal  and  Bonding — Royalty 
Management 

General  comments — We  received  two 
sets  of  comments  that  addressed  this 
rule,  one  from  an  oil  and  gas  producer 
and  one  from  an  association  of  oil  and 
gas  companies.  The  producer's 
comments  were  favorable  to  the 
proposed  nde  and  referred  to  the 
association's  comments  for  specific 
suggestions. 

Tne  association  also  welcomed  the 
proposed  rule  and  MMS's  proposal  to 
apply  the  rules  even  to  situations  where 
they  are  not  mandated  by  RSFA,  such  as 
production  from  periods  prior  to 
September  1996  and  to  leases  for 
minerals  other  than  oil  and  gas.  The 
commenter  also  responded  to  the 
question  about  whether  the  rules  should 
apply  to  Indian  leases  as  well  as  to 
Federal  leases.  That  commenter  stated 
that  it  beheved  that  the  rules  should 
apply  to  all  appeals,  because  Indian 
lessors  as  well  as  the  Federal 
Government  would  be  protected  by  the 
financial  solvency  provisions. 

Response — We  appreciate  the 
favorable  comments  on  the  proposal. 
Upon  considering  the  comment  that  the 
financial  solvency  provisions  of  the 
proposed  rule  should  apply  to  Indian  as 
well  as  Federal  leases,  we  have  decided 
that  there  are  important  reasons  for 
having  different  sets  of  rules  for  Indian 
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and  Fe(  eral  leases.  First,  Indian  lessors 
are  not  n  a  comparable  position  to  the 
United  States  in  their  ability  to  absorb 
the  risk  of  default  by  a  person  believed 
to  be  ill  lancially  solvent  but  who  later 
defaults  on  an  appealed  obligation. 
Indian  fessors  are  much  smaller,  less 
diversified  in  their  portfolio  of  risks 
than  the  United  States,  and  are  in  a 
signific^tly  less  advantageous  position 
than  thd  United  States.  Second,  the 
standards  that  we  apply,  and  must 
apply,  to  Indian  leases  are  different  from 
those  applied  to  Federal  leases.  We  have 
a  trust  responsibility  to  Indian  lessors 
and  belfeve  that  requiring  the  protection 
of  sureties  for  appeals  of  obligations  on 
Indian  leases  is  appropriate.  Finally, 


Congresk  declined  to  extend  the  benefit 
of  self-b  )ndlng  by  demonstration  of 
financia  solvency  to  lessees  on  Indian 
lands.  F3r  these  reasons,  we  will  keep 
the  sepa  -ation  between  Indian  and 
Federal  eases  as  it  was  in  the  proposed 
rule. 

Section  ^43.3     What  Definitions  Apply 
to  This  i  'art? 

Section  243.4    How  Do  I  Suspend 
Complia  nee  With  an  Order? 

Comn  ent — One  commenter  requested 
that  definitions  follow  the  RSFA 
definitiqns.  In  particular,  "order"  does 
to  include  anything  other 
orders  to  pay  monetary  obligations, 
the  rules  seem  only  to  permit 
of  these  orders. 


not  a 
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purpose  of  the  use  of 
"order"  in  this  part  is  to  refer 
prbper  parts  under  which  an 
n  ay  be  taken  for  which 
iaf  ce  may  be  suspended  under 
To  avoid  confusion  we  have 
tjie  reference  to  monetary 
We  have  clarified  section 
irovide  that  appeals  of  orders 
n  ot  require  the  making  of  a 
payment  may  be  suspended  without 
posting  a  surety  or  demonstrating 
financial]  solvency. 

5    May  Another  Person 
or  Other  Surety  Instrument 
Financia]  Solvency  on 


Comment — One  commenter 

to  our  request  for  comments 
whether  any  limitations  are  needed 
J  post  surety  or  demonstrate 
solvency  on  behalf  of  an 
That  commenter  does  not 
limitations  are  appropriate. 
\se — We  appreciate  the 

and  we  believe  that  the 
iny  other  person"  clearly 
limitation  on  who  may  post 
demonstrate  financial  solvency 


aiy 


on  a  lessee's  behalf.  Therefore,  we  have 
decided  to  leave  the  rule  as  proposed. 

Section  243.6    When  Must  I  or  Another 
Person  Meet  the  Bonding  or  Financial 
Solvency  Requirements  Under  This 
Part? 

Comment — One  commenter  believes 
this  section  should  be  amended  to  make 
it  clear  that  only  one  bond  or 
demonstration  of  financial  solvency  is 
required  for  any  particular  liability.  The 
commenter  does  not  believe  MMS 
should  require  sureties  from  a  lessee 
and  its  designee  for  the  same  liability. 
While  the  commenter  believes,  from  our 
explanation  in  the  preamble  to  the 
proposed  rule,  that  only  one  guarantee 
is  intended,  it  believes  the  rule  itself 
should  make  clear  that  either  the  lessee 
or  the  designee,  but  not  both,  is  required 
to  post  surety  or  demonsfrate  financial 
solvency. 

Response — We  have  inserted  the  word 
either  in  this  section  to  clarify  that  only 
one  surety  is  required,  regardless  of  the 
identity  of  the  person  or  persons  posting 
the  siu-ety  or  svu^eties. 

Section  243.8    When  Will  MMS 
Suspend  My  Obligation  To  Comply  With 
an  Order? 

Comment — One  commenter 
applauded  MMS's  proposal  to  increase 
the  minimum  amount  under  appeal  for 
which  no  bond  or  demonstration  of 
financial  solvency  is  required.  It  urged 
that  the  same  rules  apply  to  appeals 
with  respect  to  Federal  and  Indian 
lands. 

Response — As  explained  above,  we 
believe  it  is  appropriate  to  have 
different  standards  with  respect  to 
Federal  and  Indian  lands,  and  we 
decline  to  change  the  standards  here. 

Section  243.10    When  Will  MMS 
Initiate  Collection  Actions  Against  a 
Bond  or  Other  Surety  Instrument  or  a 
Person  Demonstrating  Financial 
Solvency? 

Comment — One  commenter  noted 
that  the  time  period  for  MMS  to  initiate 
collection  actions  against  the  bond  or 
other  surety  is  inconsistent  with  the 
Mineral  Leasing  Act,  30  U.S.C.  226-2, 
which  allows  90  days  for  an  appellant 
to  seek  judicial  review  of  an  adverse 
decision  by  the  Department.  The 
proposed  rule,  by  contrast,  allowed 
MMS  to  call  on  the  surety  within  30 
days  of  such  an  adverse  decision. 

Response — We  agree  that  the 
proposed  rule  should  track  the  time 
period  in  the  Mineral  Leasing  Act  with 
respect  to  oil  and  gas  leases  for  cases  in 
which  there  is  a  decision  of  the  IBLA  or 
an  Assistant  Secretary  that  is  subject  to 
judicial  review.  We  therefore  have 


increased  the  time  to  90  days  in  the 
final  rule  for  those  cases. 

Section  243. 1 1    May  I  Appeal  the  MMS 
Bond-Approving  Officer's 
Determination  of  My  Surety  Amount  or 
Financial  Solvency? 

Comment — One  commenter  noted 
that  it  did  not  object  to  the  proposal  that 
there  would  be  no  administrative  review 
of  determinations  of  the  Bond- 
Approving  Officer,  but  requested  that 
we  clarify  that  the  determinations  are 
judicially  reviewable. 

Response — Whether  a  court  would 
have  jurisdiction  to  review  these 
determinations  is  a  matter  of  statute 
rather  than  regulation.  Therefore,  we  are 
not  amending  the  rule  to  specifically 
provide  for  judicial  review. 

Section  243. 1 2    May  I  Substitute  a 
Demonstration  of  Financial  Solvency  for 
a  Bond  Posted  Before  the  Effective  Date 
of  this  Rule? 

CoiTunent — One  commenter  urged 
that  this  section  be  amended  to  allow  an 
appellant  to  replace  a  siu'ety  with  a  self- 
bond  at  any  time,  not  just  "when  the 
surety  instrument  is  due  for  renewal." 
The  commenter's  reason  was  that  an 
appellant  may  have  many  bonds  due  for 
renewal  at  different  times.  "Depending 
on  the  circimistances,  it  may  be  more 
adminisfratively  convenient  *  *   *  to 
replace  all  of  its  bonds  with  a 
demonstration  of  financial  solvency  at 
the  same  time." 

Response — It  was  not  our  intent  to 
prevent  an  appellant  from  choosing 
between  replacing  its  sureties 
individually  as  they  expire,  or  replacing 
all  siu-eties  at  once.  To  avoid  confusion, 
we  have  amended  this  section  to  allow 
replacement  of  sureties  at 
adminisfratively  convenient  times. 

Section  243.200    How  Do  I  Demonstrate 
Financial  Solvency? 

Comment — One  commenter  noted 
that  the  proposed  rule  appears 
inconsistent  with  the  preamble.  The 
preamble  noted  that  MMS  could  require 
updated  financial  statements  to  monitor 
demonsfrations  of  financial  solvency  if 
the  demonsfrator  files  for  bankruptcy. 
The  regulatory  language  allows  MMS  to 
reqmre  updated  financial  statements 
upon  request.  The  commenter  urged 
MMS  to  specify  the  cfrcumstances, 
other  than  bankruptcy  filings,  that  might 
justify  an  appellant  to  redemonstrate 
financial  solvency. 

Response — We  did  not  intend  to 
narrow  the  rule  by  the  preamble.  The 
broader  requirements  of  the  rule  will 
remain  unchanged.  We  expect  MMS  to 
very  rarely  request  An  updated  financial 
statement,  but  we  believe  the  flexibility 
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is  needed  for  circumstances  that  we 
cannot  currently  foresee. 

VII.  Section-by-Section  Analysis  30 
CFR  Part  250 

Comment — No  comments  were 
received  on  the  proposed  amendments 
to  part  250. 

VIII.  Section-by-Section  Analysis  30 
CFR  Part  290 

Subpart  A — Offshore  Minerals 
Management  Appeals  Procedures 

Section  290.2     Who  May  Appeal? 

Comment — One  commenter  asked  if 
an  appeal  from  an  order  issued  by  an 
MMS  Offshore  Minerals  Management 
(OMM)  official  would  be  appealable 
under  the  new  43  CFR  part  4  subpart  J, 
which  is  designed  for  appeals  from 
orders  issued  by  MMS  Royalty 
Management  Program  (RMP)  officials. 
Another  commenter  asked  if  we  could 
do  away  with  the  exclusions  listed  in 
section  290.2. 

Response — An  order  issued  by  an 
MMS  OMM  official  is  not  appealable 
under  the  new  43  CFR  part  4  subpart  J. 
To  clarify  this  matter,  section  290.2  will 
specify  that  your  appeal  to  IBLA  is 
under  43  CFR  part  4  subpart  E.  Adding 
the  reference  to  subpart  E  is  consistent 
with  section  290.8(a)  and  should  clarify 
the  fact  that  appeals  from  orders  issued 
by  MMS  OMM  officials  are  appealed  to 
IBLA  imder  43  CFR  part  4  subpart  E. 
The  RSFA  rule  of  decision  provisions" 
made  final  in  43  CFR  part  4  subpart  J 
do  not  apply  to  appeals  of  OMM  orders. 

Also,  because  we  are  not  publishing  a 
final  rule  on  a  new  royalty  appeals 
process  at  this  time,  we  are  dividing 
part  290  into  two  subparts  to  distinguish 
between  appeals  from  orders  issued 
from  MMS's  RMP  and  orders  issued 
from  MMS's  OMM  Program.  Appeals  of 
OMM  orders  will  be  imder  the  rule  at 
30  CFR  part  290  subpart  A.  Appeals  of 
RMP  orders  will  be  under  30  CFR  part 
290  subpart  B. 

As  for  doing  away  with  the  exclusions 
listed  in  section  290.2,  the  exceptions 
listed  for  decisions  concerning  lease 
bids  and  deep  water  field 
determinations  are  based  on  cvurent 
requirements  in  other  sections  of  oui 
rules  (the  sections  were  referenced  in 
the  proposed  rule).  The  changes 
proposed  to  the  current  OMM  appeals 
process  were  aimed  at  streamlining  and 
simplifying  the  appeals  process  and  do 
not  affect  any  other  MMS  rules  or 
requirements. 


Section  290.5    How  do  I  Pay  My 
Processing  Fee? 

Section  290. 6    How  Will  MMS  Notify 
Me  of  Its  Action  on  my  Request? 

Section  290. 7    What  is  the  Filing  Date 
for  My  Appeal? 

Comment — We  received  numerous 
comments  criticizing  the  complexity  of 
the  proposed  appeals  rule. 

Response — We  believe  it  would  be 
desfrable  to  simplify  this  OMM  appeals 
rule  by  removing  the  provisions  in 
sections  290.5,  290.6  and  290.7  of  the 
proposed  rule. 

We  are  deleting  the  requirement  to 
pay  the  processing  fee  by  electronic 
funds  transfer,  based  upon 
conversations  with  officials  in  the 
Treasury  Department.  Therefore,  you 
may  pay  by  following  the  procedures  in 
place  at  30  CFR  218.51.  We  are  also 
removing  the  parts  dealing  wnth  a 
waiver  of  the  $150  processing  fee 
imposed  on  each  appeal.  The  operators 
on  the  Outer  Continental  Shelf  (OCS) 
are  large  enough  that  they  would  not  be 
able  to  justify  the  need  for  a  waiver  of 
a  $150  processing  fee  for  their  appeal. 
Also,  because  the  amount  of  the  fee  is 
nominal,  the  waiver  provision  in  the 
proposed  rule  is  not  needed  to  meet  the 
requirements  of  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  or  the  Regulatory  Flexibility  Act. 

The  date  the  appeal  is  filed  will 
continue  to  be,  as  in  the  past,  the  date 
the  Notice  of  Appeal  is  received  in  the 
OMM  office.  The  processing  fee  will  be 
paid  by  check  with  the  Notice  of 
Appeal. 

Subpart  B — Appeals  of  Royalty 
Management  Pivgram  and  Delegated 
State  Orders 

Comments — We  received  no 
comments  on  this  subpart  because  it 
was  not  separately  proposed.  The 
revisions  made  in  this  subpart 
incorporate  portions  of  the  proposed 
appeals  rule  that  are  necessary  to 
implement  certain  provisions  of  RSFA, 
and  to  separate  appeals  of  royalty- 
related  orders  from  appeals  of  Offshore 
Minerals  Management  Program  orders. 
The  OMM-related  appeals  are  few  in 
munber  and  under  the  new  subpart  A 
will  go  directly  to  the  IBLA.  We  did 
receive  comments  on  some  of  the 
definitions  in  the  proposed  appeals  rule 
that  are  contained  in  this  part.  The 
revisions  made  in  this  subpart  also 
rewrite  the  headings  in  former  part  290 
in  "plain  language,"  and  clarify  portions 
of  former  part  290. 

In  addition,  we  deleted  former  section 
290.4  titled  "Oral  Argument"  because 
they  were  rarely  requested  and  rarely 
granted.  This  is  also  consistent  with  the 


proposed  rule  which  did  not  provide  for 
appellants  to  request  oral  argument 
before  the  IBLA. 

Section  290. 100    What  is  the  Purpose  of 
This  Subpart? 

Comments — We  did  not  receive  any 
comments  on  this  section. 

Response — The  purpose  of  this 
subpart  is  to  provide  the  procedures  to 
appeal  MMS  or  delegated  State  orders 
concerning  reporting  to  the  MMS's  RMP 
and  the  payment  of  royalties  and  other 
payments  due  imder  leases  subject  to 
this  subpart.  Subpart  A  of  this  part 
applies  to  appeals  of  MMS's  OMM 
program  actions. 

Section  290. 101     What  Leases  Are 
Subject  to  This  Subpart? 

Comments — We  received  no 
comments  on  this  subpart. 

Response — This  section  is  the  same  as 
proposed  43  CFR  4.902.  We  specifically 
note  that  the  scope  of  this  subpart  is  not 
limited  to  those  orders  that  are  subject 
to  RSFA  time  of  decision  requirements 
in  30  U.S.C.  1724(h).  This  subpart 
covers  all  appeals  of  RMP  or  delegated 
State  orders,  including  orders 
concerning  Federal  leases  for  minerals 
other  than  oil  and  gas,  all  Indian  leases, 
orders  to  provide  information,  produce 
documents,  etc.,  and  is  not  limited  to 
Federal  oil  and  gas  leases.  Included  in 
this  subpart  are  some  provisions 
specific  to  orders  that  RSFA  covers. 

Section  290. 1 02    What  Definitions 
Apply  to  This  Subpart? 

Comments — This  section  contains 
definitions  that  are  similar  to  those 
found  in  proposed  43  CFR  4.903,  for 
which  we  received  comments  to  which 
we  respond  in  our  preamble  discussion 
of  43  CFR  part  4  subpart  J  in  this  final 
rulemaking.  Please  refer  to  the 
comments  and  responses  to  definitions 
in  that  subpart  in  ihis  preamble.  There 
are  some  differences  in  definitions 
because  43  CFR  part  4  subpart  J  applies 
only  to  orders  that  are  subject  to  RSFA 
time  of  decision  and  rule  of  decision 
requirements.  The  coverage  of  this 
subpart,  in  contrast,  is  broader.  Those 
differences  are  apparent  from  the  text  of 
the  definitions.  For  definitions  included 
in  this  part  that  are  not  in  43  CFR  part 
4  subpart  J  there  were  no  comments. 

Section  290.103     Who  May  File  an 
Appeal? 

Comments — We  received  no 
comments  on  this  section. 

Response — We  retained  the 
requirement  formerly  found  at  30  CFR 
290.2  that  you  may  appeal  an  order  you 
receive  if  it  adversely  affects  you  or  your 
lessee.  We  also  added  the  provision 
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proposed  as  43  CFR  4.904(b)  allowing 
lesseps  that  receive  a  Notice  of  Order  to 
either  appeal  the  order  or  join  in  their 
desij  nee's  appeal  under  §  290.106. 

Secti  on  290. 1 04     What  May  1  Not 
Appt  <al  Under  This  Subpart? 

Co  mments — We  received  no 
comi  lents  on  this  section. 

Re.  iponse — This  addition  to  this 
subp  irt  was  proposed  as  43  CFR 
4.90;  (a)  and  (c). 

Secti  :>n  290. 1 05    How  Do  I  Appeal  an 
Orde^? 

Co.  nments — We  received  no 
conn  lents  on  this  section. 

fle;  ponse — We  combined  the 
requi  rements  found  in  fonner  30  CFR 
290.3,  290.5  and  290.6,  and  rewrote 
them  in  plain  language.  We  also 
elimi  lated  30  CFR  290.3(b)  which 
requi  -ed  a  field  report.  This  is 
consi  stent  with  the  agency's  and 
induj  try's  desire  to  accelerate  the 
appej  Is  process. 

Sectii  m  290. 1 06    How  Do  Lessees  Join  a 
Desig  nee's  Appeal  and  What  is  the 
Effec,  of  Joinder? 

Coi  nments — We  received  no 
comments  on  this  section. 

Ret  ponse — This  section  was  proposed 
as  43  iCFR  4.908.  We  made  minor 
changes  necessary  to  reflect  that  the 
appejl  is  to  the  MMS  Director  under 
this  piart,  not  the  Office  of  Hearings  and 
Appeals. 

in  290. 107    Where  are  the  Rules 
^ming  the  Effect  of  the  Department 
suing  a  Decision  in  My  Appeal 
the  Statutory  Time  Frame? 

nments — We  received  no 
ients  on  this  section. 
jonse — This  section  was 
^ary  to  direct  appellants  to  the 
concerning  the  effect  of  DOI  not 
:  a  decision  in  your  appeal  within 
-month  period  prescribed  under 
5.C.  1724(h).  Those  rules  are 
in  43  CFR  part  4  subpart  J. 


Sectidn  290.108 
them. A? 


How  Do  I  Appeal  to 


Cot  iments — We  received  no 
comn^ents  on  this  section. 

Re^onse — This  section  was  the 
forme  r  30  CFR  290.7.  We  added  a 
provi!  ion  that  directs  appellants  to  43 
CFR  f  art  4  subpart  E. 

Sectic  n  290. 1 09    How  Do  I  Request  an 
Exten  iion  of  Time? 

Cor  iments — See  preamble  discussion 
:FR  4.909. 

rse — See  preamble  discussion 
]FR  4.9C9.  This  section  was 
proposed  as  43  CFR  4.958.  We  made 
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minor  changes  necessary  to  reflect  that 
the  appeal  is  to  the  MMS  Director  under 
this  part,  not  OHA,  and  to  differentiate 
those  appeals  that  involve  extensions  of 
the  RSFA  time  of  decision  requirements 
from  those  that  do  not. 

Department  Hearings  and  Appeals 
Procedures 

JX.  Section-by-Section  Analysis,  43  CFR 
Part  4— 

Subpart  J — Special  Rules  Applicable  to 
Appeals  Concerning  Federal  Oil  and 
Gas  Royalties  and  Related  Matters 


What  Is  the  Purpose  of 


Section  4.901 
This  Subpart? 

Comments — We  did  not  receive  any 
comments  on  this  section. 

Response — Even  though  we  did  not 
receive  any  comments  on  this  section, 
we  must  amend  the  text  because  we  are 
not  finalizing  the  entire  proposed  rule  at 
this  time.  The  purpose  of  this  subpart  is 
revised  to  explain  how  the  time  limits 
of  30  U.S.C.  1724(h)  apply  to  appeals 
subject  to  this  subpart. 

Section  4.902     What  Appeals  are 
Subject  to  This  Subpart? 

Comments — In  the  proposed  rule,  this 
section  heading  read,  "What  leases  are 
subject  to  this  subpart?"  We  received  no 
comments  on  that  section. 

Response — Even  though  we  did  not 
receive  any  comments  on  this  section, 
we  must  amend  the  text  because  we  are 
not  finalizing  the  entire  proposed  rule  at 
this  time.  The  section  heading  is 
changed  to  read,  "What  appeals  are 
subject  to  this  subpart?"  We  had  to 
change  the  heading  and  content  of  this 
section  to  make  clear  what  appeals  this 
subpart  applies  to  because  the  sole 
purpose  of  this  subpart  is  to  implement 
the  time  limits  and  rule  of  decision  of 
30  U.S.C.  1724(h).  Because  section 
1724(h)  only  applies  to  appeals  of 
orders  involving  Federal  oil  and  gas 
leases,  this  section  will  state  that  the 
subpart  applies  only  to  appeals  of  orders 
or  portions  of  orders  involving  the 
payment  of  royalties  and  other 
payments  due,  and  the  taking  or 
delivery  of  royalty  in  kind,  under 
Federal  oil  and  gas  leases.  Moreover,  it 
would  make  clear  that  its  provisions 
apply  to  appeals  to  the  MMS  Director 
under  30  CFR  part  290  before  this  rule 
became  effective,  appeals  to  the  MMS 
Director  under  new  30  CFR  part  290 
subpart  B  after  this  rule  became 
effective,  and  appeals  to  the  IBLA  under 
43  CFR  part  4  subpart  E,  both  before  and 
after  the  effective  date  of  this  rule.  This 
section  further  specifies  that  this 
subpart  does  not  apply  to  appeals  of 
orders  (or  portions  of  orders)  that 


involve  Indian  leases  or  Federal  leases 
for  minerals  other  than  oil  and  gas,  or 
that  relate  to  Federal  oil  and  gas  leases 
but  do  not  involve  a  monetary  or 
nonmonetary  obligation. 

Section  4.903     What  Definitions  Apply 
to  This  Subpart? 

Comments — We  received  several 
comments  that  the  definition  of  "lessee" 
in  the  proposed  rule  should  quote  the 
definition  in  RSFA.  The  commenters 
believed  that  it  was  inconsistent  with 
RSFA  to  define  lessees  to  include 
persons  to  whom  a  lease  interest  is 
assigned. 

Response — In  the  proposed  rule,  we 
decided  not  to  quote  the  exact  definition 
of  "lessee"  foimd  in  RSFA  because  the 
proposed  rule  applied  to  more  than  oil 
and  gas  leases  subject  to  RSFA. 
Moreover,  we  do  not  believe  that  the 
additional  language  in  the  proposed  rule 
is  inconsistent  with  RSFA.  The  RSFA 
definition  states  that  "lessee"  includes 
"any  person  to  whom  operating  rights 
have  been  assigned."  The  proposed  rule 
defines  "lessee"  to  include  "any  person 
to  whom  all  or  part  of  the  lessee's 
interest  or  operating  rights  in  a  lease 
subject  to  this  subpart  has  been 
assigned."  We  do  not  believe  that  it  is 
inconsistent  with  RSFA,  or  any  law,  to 
define  a  "lessee"  as  a  person  to  whom 
all  or  part  of  the  lessee's  interest  has 
been  "assigned,"  or,  in  other  words,  to 
whom  all  or  part  of  the  lessee's  interest 
has  been  sold.  To  the  contrary,  it  would 
be  inconsistent  with  RSFA  and 
prevailing  law  and  regulations  to  state 
that  assignees  of  leases  are  not  lessees. 
Therefore,  we  are  not  changing  the 
definition  of  "lessee"  in  the  proposed 
rule. 

Comments — We  received  several 
comments  on  the  definition  of 
"monetary  obligation"  in  the  proposed 
rule.  Commenters  for  the  State  of 
California  Controller's  Office  felt  that 
the  proposed  definition  "invited 
dispute"  over  what  an  "issue"  is, 
because  "a  particular  underpayment 
may  be  attributable  to  overlapping 
regulatory  violations."  Thus,  the 
California  Controller's  Office  suggested 
that  it  would  be  more  administratively 
efficient  if  a  monetary  obligation  was 
defined  as  the  total  amount  stated  or 
estimated  in  the  order.  Another 
commenter  stated  that  the  plain 
meaning  of  monetary  is  "payable  in 
money,"  and  by  including  orders  to 
recalculate  royalties,  DOI  is  "attempting 
to  circumvent"  the  default  decision 
provisions  of  30  U.S.C.  1724(h).  Finally, 
two  commenters  believe  that  RSFA 
requires  us  to  define  monetcury 
obligation  as  "the  principal  amount  due 
on  each  lease  for  each  month"  because 
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that  is  what  is  required  under  the  RSFA 
definition  of  an  "order  to  pay." 

Response — With  respect  to  the 
California  Controller's  Office's  comment 
that  "monetary  obligation"  should  be 
defined  as  the  total  amount  of 
underpajnments  in  an  order,  we  do  not 
believe  that  the  definition  was 
confusing.  We  believe  that  because 
orders  identify  the  specific  regulatory 
violation  and  the  associated 
underpayment,  there  should  be  no 
confusion.  For  example,  if  an  order 
stated  an  imderpayment  amoimt 
attributable  to  a  lessee's  failure  to 
include  tax  reimbursements  in  its  gross 
proceeds,  and  stated  another 
imderpayment  amount  attributable  to  an 
improper  deduction  from  the  lessee's 
gross  proceeds,  we  believe  it  is  clear 
that  although  both  violations  involve 
the  gross  proceeds  rule,  they  stem  from 
different  issues  and  involve  separate 
imderpayments,  and  thus  it  is 
reasonable  to  consider  them  to  be 
separate  obligations. 

We  disagree  with  the  inference  drawn 
by  the  commenter  who  asserted  that  the 
only  interpretation  of  "monetary"  is 
"payable  in  money."  We  are  not 
attempting  to  circumvent  the  default 
decision  provisions  of  section  1724(h) 
by  including  orders  to  recalculate  and 
pay  in  the  definition  of  monetary 
obligation.  First,  as  we  stated  in  the 
preamble  to  the  proposed  rule.  Congress 
did  not  define  "monetary."  However, 
both  Webster's  Dictionary  and  Black's 
Law  Dictionary  define  monetary  as 
"related  to"  money.  We  beUeve  that 
orders  to  recalculate  and  pay  are  clearly 
related  to  money,  and  include  a 
requirement  to  pay  money,  and  as  such 
are  "monetary"  in  natiue.  Second,  the 
only  "obligation"  of  a  lessee  imder 
RSFA  that  is  nonmonetary,  and  not 
"related  to  money"  is  a  lessee's  duty  to 
deliver  royalty  in  kind.  Therefore,  we 
are  not  amending  this  definition  to  state 
that  monetary  obligations  do  not 
include  orders  to  recalculate  and  pay. 

We  also  disagree  with  the  comments 
that  because  RSFA  defines  an  "order  to 
pay"  as  a  written  order  that 
"specifically  identifies  the  obligation  by 
lease,  production  month  and  monetary 
amount  of  such  obligation"  we  must 
define  monetary  obligation  the  same 
way.  As  stated  above.  Congress  did  not 
define  monetary  obligation.  Congress 
did,  however,  define  "obligation." 
Under  RSFA,  an  "obligation"  is  a 
specified  lessee  duty  "which  arises  from 
or  relates  to  any  lease  *  *  *  or  any 
mineral  leasing  law  *   *   *   *"30U.S.C. 
1702(25)(B).  Therefore,  we  disagree  with 
the  commenters  that  an  obligation  must 
be  limited  to  one  lease.  We  also  do  not 
agree  that  an  obligation  must  be  limited 


to  one  month.  Rather,  RSFA  implies  that 
an  "obligation"  may  be  issue-specific 
("related  to  any  mineral  leasing  law," 
which  includes  regulations). 
Accordingly,  we  are  not  changing  the 
proposed  definition  of  monetary 
obligation  in  the  maimer  the  commenter 
requests. 

We  are  revising  the  definition  of 
monetary  obligation  as  proposed  to 
clarify  that  monetary  obligation  also 
includes  the  Secretary's  duty  to  pay, 
refund,  offset,  or  credit  the  amount  of 
any  obligation  that  a  lessee,  designee,  or 
payor  has  asserted  in  a  request  for 
payment,  refund,  offset,  or  credit  that 
MMS  or  a  delegated  State  has  denied. 
This  follows  from  the  definitions  of 
"demand"  and  "obligation"  in  the  new 
30  U.S.C.  1702(23)(B)  and  {25)(A)(ii)  as 
added  to  FOGRMA  by  RSFA  section  2, 
110  Stat.  1701.  Administrative  appeals 
of  denials  of  requests  by  lessees, 
designees,  or  payors  for  refund,  offset, 
credit,  etc.,  are  subject  to  the  RSFA  time 
of  decision  and  rule  of  decision 
requirements  of  30  U.S.C.  1724(h), 
which  covers  both  "demands"  and 
"orders  issued  by  the  Secretary  or  a 
delegated  State"  that  are  "subject  to 
administrative  appeal  in  accordance 
with  the  regulations  of  the  Secretary." 

Comments — Several  commenters 
objected  to  ouir  decision  to  include 
subsection  (2)(i)  in  the  definition  of 
"order"  which  states  that  orders  do  not 
include  nonmandatory  valuation 
determinations.  Some  conunenters  felt 
that  defining  a  valuation  determination 
that  does  not  have  mandatory  or 
ordering  language  to  aot  be  an 
appealable  "order"  conflicts  with  other 
sections  of  MMS  valuation  regulations 
that  allow  lessees  to  request  valuation 
determinations,  such  as  30  CFR 
206.257(f).  The  commenters  felt  that 
under  the  current  regulations,  all 
valuation  determinations  must  be 
mandatory.  One  commenter  stated  that 
the  definition  creates  "two  types  of 
valuation  determinations,  those  that 
contain  mandatory  or  ordering  language 
and  those  that  do  not.  Only  those  that 
contain  mandatory  or  ordering  language 
would  be  appealable."  We  received 
similar  comments  regarding  our 
proposal  to  make  nonmandatory  policy 
determinations  non-appealable.  One 
commenter  stated  that  subpoenas  that 
do  not  meet  the  requirements  of  30 
U.S.C.  1724(d)(2)  should  be  appealable. 

Response — We  have  provided  that  an 
order  is  appealable  only  when  the 
document  "contains  mandatory  or 
ordering  language" — in  other  words, 
when  the  disputed  legal  issues  and  the 
facts  involved  are  sufficiently  definite  to 
allow  for  meaningful  adjudication.  As 
we  stated  in  the  proposed  rule,  we  do 


not  considsr  advice  or  guidance 
contained  in  a  nonmandatory  valuation 
determination  to  be  an  "order"  because 
it  does  not  compel  anyone  to  take 
particular  action.  Likewise,  general 
policy  guidance  contained  in  a  letter  to 
payors  does  not  contain  mandatory 
language  requiring  lessees  to  do 
anything.  If  the  advice  or  guidance  does 
not  require  the  lessee  to  do  anything, 
there  is  nothing  to  appeal. 

For  example,  it  is  possible  for  a  lessee 
to  first  receive  a  "Dear  Payor"  letter  or 
valuation  determination  with  general 
advice,  next  a  request  or  subpoena  for 
documents  that  would  enable  the 
GovemmenLto  evaluate  whether  the 
lessee  has  rotlowed  that  advice,  and, 
finally,  an  order  applying  the 
Government's  understanding  of  the  law 
and  facts  that  could  be  tested  in  an 
administrative  appeal.  Lastly,  we  do  not 
believe  that  making  nonmandatory 
valuation  determinations  non- 
appealable conflicts  with  other 
valuation  regulations.  Those  regulations 
allow  lessees  to  request  a  valuation 
determination.  If  MMS  issues  a  binding 
determination  under  those  rules  in 
response  to  the  request,  then  such  a 
determination  is  appealable.  Therefore, 
for  the  reasons  explained  above,  we  are 
not  changing  the  definition  of  order  to 
make  nonmandatory  advice  and 
guidance  appealable. 

We  disagree  with  the  comment  that 
we  should  define  subpoenas  as  being 
appealable  orders.  As  we  stated  in  the 
preamble,  subpoenas  are  enforceable 
directly  by  the  United  States 
Government  in  Federal  district  court 
imder  30  U.S.C.  1717(b),  and  are  not 
subject  to  administrative  appeal. 
Nothing  in  section  1724(d)(2)  changes 
that  fact.  Therefore,  they  also  are  not 
appealable  "orders,"  and  we  are  not 
changing  the  rule  as  the  commenter 
suggested. 

Because  the  purpose  of  this  subpart  is 
to  implement  the  RSFA  decision 
deadlines  and  rules  of  decision  in  30 
U.S.C.  1724(h)(1)  and  (2),  and  is  not  part 
of  a  general  appeals  provision  as 
proposed,  we  have  narrowed  the 
definition  of  "order"  for  purposes  of 
this  subpart  only.  That  definition  makes 
clear  that  orders  under  this  subpart  are 
only  those  orders  that  involve  either 
monetary  obligations  or  nonmonetary 
obligations  under  Federal  oil  and  gas 
leases  and  therefore  subject  to  30  U.S.C. 
1724(h)(1)  and  (2)  as  enacted  by  RSFA. 

We  also  have  revised  the  proposed 
definition  of  order  to  clarify  that  order 
does  not  include  a  Notice  of 
Noncompliance  or  Notice  of  Civil 
Penalty  issued  under  the  provisions  of 
FOGRMA  section  109,  30  U.S.C.  1719, 
and  implementing  regulations  at  30  CFR 
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part ;  41.  Nor  does  order  include  a 
decis  on  of  an  administrative  law  judge 
follo)  kring  a  hearing  on  the  record  on  a 
Notic  B  of  Noncompliance  or  Notice  of 
Civil  Penalty  under  FOGRMA  section 
109(e),  30  U.S.C.  1719(e),  and  associated 
reguli  itions.  Likewise,  order  does  not 
inclui  le  a  decision  of  the  IBLA  on 
appe<  1  from  a  decision  of  an 
administrative  law  judge  following  a 
hearing  on  the  record.  This  follows  from 
the  fii  st  sentence  of  30  U.S.C. 
1724(  i)(l),  which  establishes  that  the 
RSFA  time  of  decision  and  rule  of 
decis:  on  requirements  cover  "demands 
or  ore  ers  issued  by  the  Secretary  or  a 
delegiited  State"  that  are  "soibject  to 
admii  listrative  appeal  in  accordance 
with  \  he  regulations  of  the  Secretary." 
FOGF  MA  civil  penalty  assessments 
result  from  an  entirely  different  process 
that  u  prescribed  separately  by  statute. 

Civ  1  penalty  assessments  do  not 
result  from  administratively  appealable 
MMS  or  delegated  State  orders.  Instead, 
FOGF  MA  section  109(e)  prescribes  that 
no  ci\  il  penalty  may  be  assessed  until 
a  pers  an  has  been  given  an  opportunity 
for  a  '  hearing  on  the  record" — i.e.,  a 
forma  trial-type  hearing  before  an 
admir  istrative  law  judge,  which  must 
be  coi  iducted  under  Administrative 
F*roceilure  Act  provisions  at  5  U.S.C. 
554,  5  56,  and  557.  The  rules  at  30  CFR 
part  2  H  implement  the  statutory 
requii  ements  of  those  sections  regarding 
adjud  cation  and  agency  review. 

It  a|  pears  plain  that  Congress  did  not 
intend  for  the  RSFA  time  of  decision 
and  nile  of  decision  requirements  to 
cover  FOGRMA  civil  penalty 
proceedings.  RSFA  itself  is  primarily  an 
amendment  to  FOGRMA  with  respect  to 
Federal  leases.  Had  Congress  intended 
to  change  the  statutory  civil  penalty 
procedures,  it  knew  how  to  do  so  and 
could  pave  done  so.  There  is  no 
mention  of  any  intent  to  include  civil 
penalty  proceedings  within  the  30 
U.S.C  1724(h)  requirements.  Moreover, 
the  purpose  of  section  1724(h)  was  to 
addre!  s  perceived  problems  with 
MMS'  5  administrative  appeal  process 
that  aie  unrelated  to  civil  penalty 
proce<  dings. 

Comment — We  did  not  receive  any 
comments  on  the  definition  of  "party." 

flesj  )onse — Even  though  we  did  not 
receive  any  comments,  we  revised  the 
definition  of  "party"  to  delete  the 
referei  ice  to  persons  who  file 
intervi  intion  briefs  and  to  make  other 
changi  !s  necessary  to  reflect  that  we  are 
not  fir  alizing  the  entire  proposed  rule  at 
this  til  ae. 

Conments — We  did  not  receive  any 
comm  ;nts  on  the  definition  of  "notice 
of  an  crder." 


Response — Even  though  we  did  not 
receive  any  comments,  we  revised  the 
definition  of  "notice  of  an  order"  to 
delete  the  reference  to  30  CFR  part  242 
because  we  are  not  finalizing  that  part 
of  the  proposed  rule  at  this  time. 

Comments — We  received  comments 
stating  that  we  should  include  the  RSFA 
definition  of  "demand"  in  our  final  rule. 

Response — We  disagree.  The  portions 
of  the  proposed  rule  that  we  are  making 
final  do  not  use  the  term  "demand." 
The  substance  of  what  RSFA  defines  as 
a  "demand"  is  encompassed  within 
orders  that  are  subject  to  this  subpart. 
Therefore,  it  is  not  necessary  to  define 
"demand"  separately  in  this  rule. 

Section  4.904     When  Does  My  Appeal 
Commence  and  End? 

Comments — Several  commenters 
suggested  that  an  appeal  should 
commence,  for  pm-poses  of  calculating 
the  beginning  of  the  33-month  period 
under  section  1724(h)(1),  on  the  date  an 
MMS  order  is  received  by  the  recipient. 
Some  commenters  stated  that  they 
believe  that  under  administrative  law 
principles,  an  agency  order  that  directs 
a  person  to  take  action  starts  the 
person's  appellate  rights.  Thus,  they 
argue  that  our  definition  of 
"commence"  discourages  an  appellant 
from  exercising  those  rights  and 
compromises  administrative  due 
process  in  order  to  delay 
commencement  of  an  appeal  until  we 
receive  all  of  the  items  required  in  the 
proposed  rule.  One  commenter  believes 
that  the  definition  for  "commencement" 
under  RSFA  applies  to  the  appeals 
process. 

Response — Although  we  are  not 
finalizing  the  section  of  the  proposed 
rule  that  these  comments  were  directed 
to  at  this  time,  the  comments  are  equally 
applicable  to  this  section,  which  was 
proposed  as  section  4.971.  We  recognize 
both  that  the  MMS  order  is  effective 
when  it  is  received  and  that  a  recipient 
may  have  to  wait  more  than  33  months 
from  that  date  for  a  decision  by  DOI 
because  ah  appeal  will  not  commence 
under  this  rule  until  MMS  receives  the 
notice  of  appeal  and  statement  of 
reasons  under  former  30  CFR  part  290, 
before  the  new  revised  30  CFR  part  290 
subpart  B,  promulgated  with  this 
rulemaking,  became  effective.  It  is  the 
recipient  of  the  order  who 
"commences"  an  appeal,  not  DOI.  Until 
DOI  has  received  a  Notice  of  Appeal, 
there  is  no  dispute  to  be  adjudicated, 
and  until  DOI  has  received  a  Statement 
of  Reasons  giving  some  reasons  for  the 
appellant's  disagreement  with  the  order, 
it  cannot  evaluate  whether  the 
appellant's  disagreement  has  any  merit. 
Because  the  recipient  of  the  order 


controls  when  these  items  are 
submitted,  we  believe  it  is  a  reasonable 
interpretation  of  section  1724(h)(1)  that 
the  33-month  period  begins  to  run  when 
MMS  has  received  at  least  minimally 
sufficient  documentation  to  begin  the 
process  of  deciding  the  appeal.  We  also 
believe  that  this  interpretation  enhances 
the  decision-making  process. 

We  have  remedied  this  problem  under 
the  new  30  CFR  part  290  subpart  B  in 
section  290.109(b)  and  (c).  Under  the 
new  subpart  B,  you  may  request  an 
extension  of  time  to  file  your  statement 
of  reasons  if  you  agree  to  extend  the 
RSFA  time  of  decision  requirement 
under  30  U.S.C.  1724(h)(1).  (Under  30 
CFR  290.105(b),  there  is  no  extension  of 
time  to  file  a  notice  of  appeal.)  MMS 
recognizes  that  different  amounts  of 
time  may  be  necessary  for  appellants  to 
prepare  their  written  submissions  in 
different  cases,  depending  on  the 
number  and  complexity  of  issues,  the 
time  needed  to  compile  relevant  facts 
and  documents,  etc.  However,  MMS 
believes  that  additional  time  needed  in 
more  complicated  cases  should  not 
operate  to  the  agency's  prejudice.  At  the 
same  time,  it  is  in  the  interest  of  all 
parties  to  know  relatively  early  if  a 
lessee  or  designee  plans  to  contest  an 
order,  and  to  provide  a  "bright  line"  for 
commencement  of  the  appeal.  Hence, 
after  the  effective  date  of  the  new  30 
CFR  part  290  subpart  B  and  this  section, 
your  appeal  commences  for  purposes  of 
section  4.906  and  30  U.S.C.  1724(h) 
when  you  file  your  notice  of  appeal.  If 
you  then  need  further  time  to  prepare 
your  statement  of  reasons  or  briefs,  you 
must  agree  to  extend  the  33-month 
period  prescribed  in  30  U.S.C. 
1724(h)(1). 

Before  the  adoption  of  this  rule, 
however,  MMS  received  numerous 
appeals  in  which  various  extensions  of 
time  to  file  statements  of  reasons  were 
granted,  but  in  which  a  corresponding 
agreement  by  the  appellant  to  extend 
the  RSFA  33-month  period  was  not 
required  and  was  not  automatic.  Hence, 
for  the  reasons  described  above,  MMS 
believes  the  best  reading  of 
congressional  intent  is  to  regard  the 
appeal  as  having  commenced  for  RSFA 
purposes  at  the  later  of  the  date  the 
notice  of  appeal  was  filed  or  the  date  the 
initial  statement  of  reasons  was 
received. 

If  MMS  were  to  adopt  the 
commenters'  suggestion  that  an  appeal 
"commenced"  when  the  order  was 
received,  several  weeks,  or  even 
months,  of  the  33-month  period  could 
be  consumed  without  DOI  being  able  to 
either  decide  the  order  was  correct  or 
grant  relief  if  it  decided  otherwise. 
Especially  in  complicated  cases,  this 
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loss  of  time  could  seriously 
disadvantage  DOI's  ability  to  consider 
the  merits  of  the  appeal. 

Moreover,  we  believe  the  commenter 
has  misconstrued  RSFA's  definition  of 
"commencement."  As  explained  in  the 
preamble  to  the  proposed  rule,  RSFA 
did  not  define  "commencement"  for 
piu^joses  of  the  time  of  decision 
requirement  in  30  U.S.C.  1724(h)(1) 
applicable  to  "administrative 
proceedings."  RSFA  did  define 
"commence"  "v«th  respect  to  a  judicial 
proceeding"  and  "with  respect  to  a 
demand."  30  U.S.C.  1702(20).  However, 
the  definition  of  "commence"  under 
1702(20)  clearly  does  not  encompass 
"administrative  proceedings"  under  30 
U.S.C.  1724(h)  or  1702(18).  Rather, 
"commence"  under  section  1702(20) 
deals  with  the  "commencement"  of 
judicial  proceedings  or  demands  for 
purposes  of  the  RSFA  7-year  limitations 
period  under  section  4(a),  30  U.S.C. 
1724(b).  Accordingly,  it  is  necessary  for 
us  in  this  proposed  rule  to  define  when 
your  appeal  "commenced"  for  piu^joses 
of  section  1724(h). 

We  have  therefore  decided  not  to 
adopt  the  commenters'  position. 

Section  4.906    What  If  the  Department 
Does  Not  Issue  a  Decision  by  the  Date 
My  Appeal  Ends? 

Comments — The  only  comments 
received  regarding  this  section  as 
proposed  (section  4.956)  (other  than  the 
comments  regarding  "commenced"  and 
the  definition  of  "monetary  obligation" 
discussed  above)  were  from  the  soUd 
minerals  industry.  The  trade  association 
commenter  and  individual  companies 
again  requested  that  DOI  make  the 
RSFA  rule  of  decision  in  this  section 
applicable  to  appeals  involving  solid 
mineral  leases. 

Response — For  the  reasons  set  forth  in 
the  preamble  to  the  proposed  rule,  we 
have  decided  not  to  make  this  section 
applicable  to  solid  mineral  leases.  We 
do  not  believe  that  there  is  any  benefit 
in  imposing  a  mandatory  decision 
where  DOI  has  not  been  statutorily 
directed  to  do  so. 

We  have,  however,  made  changes 
necessary  to  reflect  the  fact  that  we  are 
not  publishing  the  proposed  rule  in  its 
entirety  at  this  time.  Those  changes 
would  include  provisions  that  refer  to 
appeals  to  the  MMS  Director  under  30 
CFR  part  290  before  30  CFR  part  290 
subpart  B  became  effective,  appeals  to 
the  MMS  Director  under  the  new  30 
CFR  part  290  subpart  B  (after  this 
subpart  became  effective)  and  appeals  to 
the  IBLA  under  43  CFR  part  4  subpart 
E,  both  before  and  after  the  effective 
date  of  this  subpart. 


Section  4.908     What  Is  the 
Administrative  Record  for  My  Appeal  If 
It  Is  Deemed  Decided? 

Comments — We  received  no 
comments  on  this  section. 

Response — Even  though  we  did  not 
receive  any  conmients,  we  made 
changes  necessary  to  reflect  the  fact  that 
we  are  not  finalizing  the  entire  proposed 
rule  at  this  time.  Those  changes  would 
include  provisions  that  refer  to  the 
record  in  appeals  to  the  MMS  Director 
under  30  CFR  part  290  before  30  CFR 
part  290  subpart  B  became  effective, 
appeals  to  the  MMS  Director  under  the 
new  30  CFR  part  290  subpart  B  and  the 
record  in  appeals  to  the  IBLA  imder  43 
CFR  part  4  subpart  E,  both  before  and 
after  the  effective  date  of  this  nde. 

Section  4.909    How  Eh  I  Request  an 
Extension  of  Time? 

Comments — We  received  one 
comment  on  this  section  (proposed 
section  4.958)  from  an  industry 
representative  and  one  from  a  trade 
association.  The  industry  commenter 
felt  that  the  rule  shoidd  grant  requests 
for  extensions  of  time  automatically, 
rather  than  leave  it  to  the  discretion  of 
the  official  to  whom  the  request  is 
submitted.  The  trade  association 
commenter  felt  that  DOI  should  "fi-eely" 
grant  requests.  The  commenter  also  felt 
that  we  should  make  clear  that  parties 
could  ask  for  extensions  of  time  for  any 
reason,  including  the  filing  of  pleadings. 

Response — We  agree  that  parties 
shoidd  be  able  to  request  extensions  of 
time  for  any  reason,  including  for 
submissions  of  pleadings.  It  was  not  our 
intent  in  the  proposed  rule  to  restrict 
such  requests.  Therefore,  to  clarify  that 
parties  may  request  extensions  for  any 
piu-pose,  we  modified  this  section  by 
eliminating  the  language  in  proposed 
paragraph  (a)  that  stated  parties  could 
request  an  extension  "to  meet  any  filing 
requirement  imder  this  subpart,  or  for 
DOI  to  issue  a  final  decision  in  your 
appeal."  Section  (a)  now  states: 

If  you  are  a  party  to  an  appeal  subject  to 
this  subpart  before  the  IBLA,  and  you  need 
additional  time  after  an  appeal  commences 
for  any  purpose,  you  may  obtain  an  extension 
of  time  under  this  section. 

With  respect  to  the  comment  about 
automatic  extensions,  although  we 
expect  that  we  will  grant  these  requests 
liberally,  we  are  not  going  to  bind  future 
officials  to  granting  automatic 
extensions  by  rule.  RSFA  states  that  the 
33-month  period  may  be  extended  if  the 
Secretary  and  appellant  agree  in  writing. 
We  do  not  know  what  circumstances 
may  exist  in  any  particular  case  that 
would  lead  us  to  not  agree  to  a 
requested  extension. 


IX.  Procedural  Matters 

Regulatory  Planning  and  Review  E.O. 
12866 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  armual 
effect  of  $100  million  or  more  on  the 
economy.  It  will  not  adversely  affect  in 
a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  This  rule  does  not  require 
the  payment  of  additional  revenues. 
This  rule  sets  out  how  the  Department 
will  review  MMS's  implementation  of 
royalty  and  OCS  operations  policy. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  The  primary  functions 
of  appealable  MMS  orders  are  collecting 
royalties  from  the  minerals  industry  and 
regulating  operations  of  mineral  leases 
on  the  OCS.  Other  agency  functions  do 
not  cover  these  areas. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entiUements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  The 
administrative  appeals  process  has  no 
impact  on  or  relation  to  grants,  user 
fees,  loan  programs,  or  the  rights  and 
obligations  of  their  recipients. 

(4)  This  rule  does  not  raisfe  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  E.O.  12866. 
This  rule  was  developed  in  consultation 
with  States,  tribes,  and  industry. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  dociunent  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Accordingly,  a  Small 
Entity  Compliance  Guide  is  not 
required. 

This  rule  will  affect  three  groups  of 
individuals  or  companies:  (1)  Indian 
lessors,  (2)  lessees  and  operators  on 
offshore  leases,  and  (3)  lessees,  payors, 
and  designees  on  Federal  and  Indian 
leases  (onshore  and  offshore).  Indian 
lessors  are  either  tribes  or  individuals. 
However,  Indian  tribes  are  not 
considered  to  be  small  entities  for  the 
purposes  of  the  Regulator^'  Flexibility 
Act,  and  individuads  do  not  fit  the 
definition  of  small  entities.  As  for  the 
remaining  groups,  the  majority  of 
lessees,  designees,  payors,  and  operators 
on  Federal  and  Indian  onshore  leases 
would  be  classified  as  small  businesses 
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accoi  ding  to  the  definitions  in  the  Small 
Busii  less  Administration  Standard 
Industry  Code  (SIC).  Changes  in  the  rule 
that  (  ould  have  an  economic  effect  on 
these  groups  are  the  establishment  of 
procf  ssing  fees  for  filing  a  Notice  of 
Appt  al  and  a  Statement  of  Reasons  (to 
the  e:  rtent  that  any  small  businesses  are 
open  ting  on  the  OCS),  posting  a  bond, 
and  a  n  increase  in  the  maximum  civil 
penaty  to  $25,000. 

Boi  iding  or  payment  is  mandatory  for 
appeiiled  amounts  above  $10,000  on 
Fedefal  leases  and  $1,000  for  Indian 
.  Appealed  amounts  less  than 
for  Federal  and  $1 .000  for 
leases  do  not  require  bonding 
whick  typically  provides  relief  to  small 
entiti  !s.  The  ability  to  demonstrate 
financial  responsibility  provides  relief 
of  credit  charges  from  surety  companies. 

Th<  rule  changes  the  maximum  civil 
penal  y  to  up  to  $25,000  per  day  for 
[acts  for  which  FOGRMA  allows 
penalty.  A  larger  penalty  should 
significant  economic  impacts 
e  MMS  assesses  penalties  only 
business  operations  have  reached 
poor  level  of  conduct.  Lessees 
o  her  payors  may  use  a  variety  of 
remec  ies  including  ADR  before  the 
cissess  ment  of  a  penalty. 

Small  Business  Regulatory  Enforcement 
Faimkss  Act  (SBREFA) 


Thi  i  rule  is  not  a  major  rule  under  5 
U.S.C  804(2).  the  Small  Business 
Reguli  itory  Ehforcement  Fairness  Act. 


rile: 
Daes 


Daes 


not  have  an  annual  effect  on 
ecpnomy  of  $100  million  or  more; 
V  'ill  not  cause  a  major  increase  in 
(ir  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  j  ovemment  agencies,  or 
geogrj  phic  regions;  and 

not  nave  significant  adverse 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
e  with  foreign-based  enterprises, 
an  administrative  review 

there  is  no  impact  on  these 
The  rule  sets  a  time  limit  on 
m  appealed  issue  must  be 
or  decided,  and  gives  relief 
liaintaining  bonds  in  many 


Unfun  ded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
imfun^  led  mandate  on  State,  local,  or 
tribal  \  overnments  or  the  private  sector 
of  moi  3  than  $100  million  per  year.  The 
rule  d(  les  not  have  a  significant  or 
imiqu(  I  effect  on  State  local  or  tribal 
goverr  ments  or  the  private  sector.  This 
rule  dpes  not  change  the  relationship 
between  MMS,  IBLA,  and  State,  local,  or 


tribal  governments.  A  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.)  is  not  required. 

Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  The  rule  would 
not  take  away  or  restrict  an  entity's  right 
to  appeal  or  bond  orders  received  from 
MMS  or  a  delegated  State.  A  takings 
implication  assessment  is  not  required. 

Federalism  (E.O.  12612) 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  rule  does  not  change  the  role  or 
responsibilities  among  Federal,  State, 
and  local  goverimiental  entities.  The 
rule  does  not  relate  to  the  structure  and 
role  of  States  and  will  not  have  direct, 
substantive,  or  significant  effects  on 
States.  A  Federalism  Assessment  is  not 
required. 

Civil  Justice  Reform  (E.O.  1298S) 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  §§  3(a)  and 
3(b)(2)  of  the  Order.  The  rule  has  been 
reviewed  and  describes  in  clear 
language  what  is  allowed  and  what  is 
prohibited.  The  IBLA  and  MMS  have 
drafted  this  rule  in  plain  language  and 
have  consulted  with  the  Department  of 
the  Interior's  Office  of  the  Solicitor.  RFC 
Subcommittee.  States,  and  tribes 
throughout  the  rulemaking  process. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  approved  the  information 
collection  requirements  contained  in 
this  rule  under  44  U.S.C.  3501  et  seq., 
and  assigned  OMB  Control  Numbers 
1010-0121  and  1010-0122.  The  burden 
hours  for  the  reporting  requirements  in 
30  CFR  part  290  are  approved  under 
OMB  Control  Number  1010-0121. 
Under  the  Paperwork  Reduction  Act,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Number.  You  may  obtain  a  copy  of  the 
information  collections  by  contacting 
the  Bureau's  Information  Collection 
Clearance  Officer  at  (202)  208-7744. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  National 


Environmental  Policy  Act  of  1969  is  not 
required. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  this  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example  §4.904.)  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Send  a  copy  of  any  conunents  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street  NW. 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

List  of  Subjects 

30  CFR  Part  208 

Continental  shelf.  Government 
contracts.  Mineral  royalties,  Petroleum, 
Public  lands — Mineral  resources. 
Reporting  and  recordkeeping 
requirements,  Small  businesses,  Surety 
bonds.   . 

30  CFR  Part  241 

Continental  shelf,  Government 
contracts,  Indian  lands.  Mineral 
royalties.  Natural  gas,  Penalties, 
Petroleum,  Public  lands — Mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  243 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
Petroleum.  Public  lands — Mineral 
resources,  Surety  bonds. 

30  CFR  Part  250 

Continental  shelf.  Enviroimiental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties. 
Natural  gas.  Oil  and  gas  development 
and  production.  Oil  and  gas  exploration, 
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Oil  and  gas  reserves,  Penalties, 
Petroleum,  Pipelines,  Public  lands — 
Mineral  resources.  Public  lands — rights- 
of-way.  Reporting  and  recordkeeping 
requirements.  Sulphur  development  and 
production.  Sulphur  exploration.  Surety 
bonds. 

30  CFR  Part  290 

Administrative  practice  and 
procedure. 

43  CFR  Part  4 

Administrative  practice  and 
procedures.  Continental  Shelf,  Mineral 
royalties.  Natural  Gas,  Petroleum,  Public 
Lands — mineral  resources. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary — Land  and 
Minerals  Management. 

John  Berry, 

Assistant  Secretary  for  Policy,  Management 
and  Budget. 

Kevin  Gover, 

Assistant  Secretary  for  Indian  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  MMS  and  OHA  are  amending 
30  CFR  Parts  208,  241,  243,  250,  and 
290;  reserving  30  CFR  part  242  and 
adding  43  CFR  part  4,  subpart  J  as 
follows: 

TITLE  30— MINERAL  RESOURCES 

PART  208— SALE  OF  FEDERAL 
ROYALTY  OIL 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  etseq.;  30  U.S.C. 
181  et  seq.,  351  et  seq.,  1701  et  seq.\  31  U.S.C. 
9701;  41  U.S.C.  601  et  seq.;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

2.  In  §  208.2,  new  definitions  are 
added  in  alphabetical  order  to  read  as 
follows: 

§208.2    Definitions. 

***** 

Contracting  officer  means  the 
Director,  his  or  her  delegate,  or  the 
person  designated  imder  a  royalty  oil 
piu'chase  contract. 

***** 

Contracting  officer's  decision  means 
an  MMS  order  or  decision  that  a 
contracting  officer  issues  under  this  part 


to  a  purchaser  of  oil  under  a  royalty  oil 
piuchase  contract. 

***** 

3.  Section  208.16  is  revised  to  read  as 
follows: 

§208.16    How  to  appeal  a  contracting 
officer's  decision  that  you  receive. 

If  you  receive  a  contracting  officer's 
decision,  you  may: 

(a)  Appeal  that  decision  to  the  Board 
of  Contract  Appeals  in  the  Office  of 
Hearings  and  Appeals,  Office  of  the 
Secretary,  in  accordance  with  the 
procedures  provided  in  43  CFR  part  4, 
subpart  C;  or 

(b)  File  an  action  in  the  United  States 
Court  of  Federal  Claims. 

PART  241— PENALTIES 

4.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  25  U.S.C  396  et  seq.;  25  U.S.C. 
396a  et  seq.;  25  U.S.C.  2101  et  seq.;  30  U.S.C. 
181  et  seq.;  30  U.S.C.  351  et  seq.;  30  U.S.C. 
1001  et  seq.;  30  U.S.C.  1701  et  seq.;  43  U.S.C. 
1301  ef  seq.;  43  U.S.C.  1331  et  seq.;  and  43 
U.S.C.  1801  ef  seq.; 

§241.20    [Removed] 

5.  Section  241.20  is  removed  and 
subpart  A  is  reserved. 

6.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B — Penalties  for  Federal  and  Indian 
Oil  and  Gas  Leases 

Definitions 

241.50  What  definitions  apply  to  this 
subpart? 

Penalties  after  a  Period  To  Correct 

241.51  What  may  MMS  do  if  I  violate  a 
statute,  regulation,  order,  or  lease  term 
relating  to  a  Federal  or  Indian  oil  and  gas 
lease? 

24 1 .52  What  if  I  correct  the  violation? 

241.53  What  if  I  do  not  correct  the 
violation? 

241.54  How  may  I  request  a  hearing  on  the 
record  on  a  Notice  of  Noncompliance? 

241.55  Does  my  request  for  a  hearing  on  the 
record  affect  the  penalties? 

241.56  May  I  request  a  hearing  on  the 
record  regarding  the  amount  of  a  civil 
penalty  if  I  did  not  request  a  hearing  on 
the  Notice  of  Noncompliance? 

Penalties  Without  a  Period  To  Correct 

241.60    May  I  be  subject  to  penalties  without 
prior  notice  and  an  opportunity  to 
correct? 


241.61  How  will  MMS  inform  me  of 
violations  without  a  period  to  correct? 

241.62  How  may  I  request  a  heju-ing  on  the 
record  on  a  Notice  of  Noncompliance 
regarding  violations  without  a  period  to 
correct? 

241.63  Does  my  request  for  a  hearing  on  the 
record  affect  the  penalties? 

241.64  May  I  request  a  hearing  on  the 
record  regarding  the  amount  of  a  civil 
penalty  if  I  did  not  request  a  hearing  on 
the  Notice  of  Noncompliance? 

General  Provisions 

241 .  70  How  does  MMS  decide  what  the 
amount  of  the  penalty  should  be? 

241.71  Does  the  penalty  affect  whether  1 
owe  interest? 

241.72  How  will  the  Office  of  Hearings  and 
Appeals  conduct  the  hearing  on  the 
record? 

241.73  How  may  I  appeal  the 
Administrative  Law  Judge's  decision? 

241.74  May  I  seek  judicial  review  of  the 
decision  of  the  Interior  Board  of  Land 
Appeals? 

241.75  When  must  I  pay  the  penalty? 

241.76  Can  MMS  reduce  my  penalty  once  it 
is  assessed? 

24 1 . 7  7    How  may  MMS  col  lect  the  penalty? 

Criminal  Penalties 

241.80    May  the  United  States  criminally 
prosecute  me  for  violations  under 
Federal  and  Indian  oil  and  gas  leases? 

Subpart  B — Penalttes  for  Federal  arxj 
Indian  Oil  and  Gas  Leases 

Definitions 

§  241 .50    What  definitions  apply  to  this 
subpart? 

The  terms  used  in  this  subpart  have 
the  same  meaning  as  in  30  U.S.C.  1702. 

Penalties  Alter  a  Period  To  Correct 

§  241 .51    What  nnay  MMS  do  if  I  violate  a 
statute,  regulation,  order,  or  lease  term 
relating  to  a  Federal  or  Indian  oil  and  gas 
lease? 

(a)  If  we  believe  that  you  have  not 
followed  any  requirement  of  a  statute, 
regulation,  order,  or  terms  of  a  lease  for 
any  Federal  or  Indian  oil  or  gas  lease, 
we  may  send  you  a  Notice  of 
Noncompliance  telling  you  what  the 
violation  is  and  what  you  need  to  do  to 
correct  it  to  avoid  civil  penalties  under 
30  U.S.C.  1719(a)  and  (b). 

(b)  We  will  send  the  Notice  to  your 
address  of  record  as  shown  in  the 
following  table: 


For  notices  of  noncompliance  to — 


The  addressee  of  record  is — 


And— 


(1)  A  refiner  or  other  party  involved 
in  disposition  of  Federal  royalty 
taken  in  kind. 


The  position  title,  department  name  and  address,  or  individual  name 
and  address  in  the  executed  royalty  sale  contract:  or  a  different 
position  title,  department  name  and  address,  or  individual  name 
and  address  that  the  refiner  or  other  party  under  the  executed  roy- 
alty sale  contract  identifies  in  writing  for  billing  purposes;  or  an 
agent  designated  in  writing  to  receive  notices  of  noncompliance. 


The  refiner  or  other  party  must  no- 
tify fk^H^S  in  wnting  of  all  ad- 
dressee changes. 
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correct 


The  addressee  of  record  is 


designee,  reporter  or 
whose  records  are  subject 


reporting  on  the  "Re- 
Sales  and  Royalty  Remit- 
(Form  MMS-2014). 


designee,  reporter  or 
who  remits  rental  and  bo- 
from  nonproducing  Federal 


The  most  recent  position  title,  department  name  and  address,  or  In- 
dividual name  and  address  that  RMP  has  in  its  records  for  the  re- 
porter/payor;  or  an  agent  designated  in  writing  to  receive  notices 
of  noncompliance. 

The  position  title,  department  name  and  address,  or  individual  name 
and  address  the  lessee,  designee,  reporter  or  payor  identifies  in 
writing  at  the  initiation  of  the  audit;  or  the  most  recent  addressee 
that  the  lessee,  designee,  reporter  or  payor  specified  in  writing;  or 
an  agent  designated  in  writing  to  receive  notices  of  noncompli- 
ance. 

The  most  recent  position  title,  department  name  and  address,  or  in- 
dividual name  and  address  that  the  lessee,  designee,  reporter  or 
payor  identifies  in  writing;  or  an  agent  designated  in  writing  to  re- 
ceive notices  of  noncompliance. 

The  most  recent  position  title,  department  name  and  address,  or  in- 
dividual name  and  address  maintained  in  RMP  records;  or  an 
agent  designated  in  writing  to  receive  notices  of  noncompliance. 


And— 


The  reporter/payor 
RMP,  in  writing, 
dressee  changes. 


must    notify 
of   any   ad- 


The  lessee,  designee,  reporter  or 
i      payor  must  notify  MMS  of  any 
addressee  changes. 


The  lessee,  designee,  reporter  or 
payor  is  responsible  for  notifying 
RMP  in  writing  of  any  ad- 
dressee changes. 

The  lessee,  designee,  reporter  or 
payor  is  responsible  for  notifying 
RMP  in  writing  of  any  ad- 
dressee changes. 


(c)  W  B  will  serve  Notices  of 
NoncoE  ipliance  by  using  registered  mail 
or  perse  mal  service. 

§  241 .52    What  if  I  correct  the  violation? 

The  matter  will  be  closed  if  you 
correct  dl  of  the  violations  identified  in 
the  Not  ce  of  Noncompliance  within  20 
days  after  you  receive  the  Notice  (or 
within  i  I  longer  time  period  specified  in 
the  Not  ce). 


What  if  I  do  not  correct  the 


may  send  you  a  Notice  of  Civil 
if  you  do  not  correct  all  of  the 
identified  in  the  Notice  of 
iance  within  20  days  after 

the  Notice  of 
iance  (or  within  a  longer  time 
pacified  in  that  Notice).  The 

Civil  Penalty  will  tell  you  how 
penalty  you  must  pay.  The 
may  be  up  to  $500  per  day, 
1  ig  with  the  date  of  the  Notice  of 
iance,  for  each  violation 
in  the  Notice  of 
iance  for  as  long  as  you  do 
the  violations. 
;  ou  do  not  correct  all  of  the 
identified  in  the  Notice  of 
iance  within  40  days  after 

the  Notice  of 
iance  (or  20  days  following 
of  a  longer  time  period 
in  that  Notice),  we  may 
the  penalty  to  up  to  $5,000  per 
nning  with  the  date  of  the 
Noncompliance,  for  each 
for  as  long  as  you  do  not 
violations. 


tie 


§241.54 
therecofjd 

You 
record 
filing  a 
date  you 


n^ay : 
oh 


How  may  I  request  a  hearing  on 
on  a  Notice  of  Noncompliance? 

request  a  hearing  on  the 
a  Notice  of  Noncompliance  by 
t  equest  within  30  days  of  the 
received  the  Notice  of 


Noncompliance  with  the  Hearings 
Division  (Departmental),  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Arlington.  Virginia  22203.  You  may  do 
this  regardless  of  whether  you  correct 
the  violations  identified  in  the  Notice  of 
Noncompliance. 

§  241 .55    Does  my  request  for  a  hearing  on 
the  record  affect  the  penalties? 

(a)  If  you  do  not  correct  the  violations 
identified  in  the  Notice  of 
Noncompliance,  the  penalties  will 
continue  to  accrue  even  if  you  request 
a  hearing  on  the  record. 

'  (b)  You  may  petition  the  Hearings 
Division  (Departmental)  of  the  Office  of 
Hearings  and  Appeals,  to  stay  the 
accrual  of  penalties  pending  the  hearing 
on  the  record  and  a  decision  by  the 
Administrative  Law  Judge  under 
§241.72. 

(1)  You  must  file  your  petition  within 
45  calendar  days  of  receiving  the  Notice 
of  Noncompliance. 

(2)  To  stay  the  accrual  of  penalties, 
you  must  post  a  bond  or  other  siu-ety 
instrument  using  the  same  standards 
and  requirements  as  prescribed  in  30 
CFR  part  243,  subpart  B,  or  demonstrate 
financial  solvency  using  the  same 
standards  and  requirements  as 
prescribed  in  30  CFR  part  243.  subpart 
C.  for  the  principal  amount  of  any 
unpaid  amounts  due  that  are  the  subject 
of  the  Notice  of  Noncompliance, 
including  interest  thereon,  plus  the 
amount  of  any  penalties  accrued  before 
the  date  a  stay  becomes  effective. 

(3)  The  Hearings  Division  will  grant 
or  deny  the  petition  imder  43  CFR 
4.21(b). 


§  241 .56    May  I  request  a  hearing  on  the 
record  regarding  the  amount  of  a  civil 
penalty  if  I  did  not  request  a  hearing  on  the 
Notice  of  Noncompliance? 

(a)  You  may  request  a  hearing  on  the 
record  to  challenge  only  the  amount  of 
a  civil  penalty  when  you  receive  a 
Notice  of  Civil  Penalty,  if  you  did  not 
previously  request  a  hearing  on  the 
record  under  §  241.54.  If  you  did  not 
request  a  hearing  on  the  record  on  the 
Notice  of  Noncompliance  under 

§  241.54.  you  may  not  contest  your 
underlying  liability  for  civil  penalties. 

(b)  You  must  file  your  request  within 
10  days  after  you  receive  the  Notice  of 
Civil  Penalty  with  the  Hearings  Division 
(Departmental),  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the 
Interior,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 

Penalties  Without  a  Period  To  Correct 

§  241 .60    May  I  be  subject  to  penalties 
without  prior  notice  and  an  opportunity  to 
correct? 

The  Federal  Oil  and  Gas  Royalty 
Management  Act  sets  out  several 
specific  violations  for  which  penalties 
accrue  without  an  opportimity  to  first 
correct  the  violation. 

(a)  Under  30  U.S.C.  1719(c).  you  may 
be  subject  to  penalties  of  up  to  $10,000 
per  day  per  violation  for  each  day  the 
violation  continues  if  you: 

(1)  Knowingly  or  willfully  fail  to 
make  any  royaltj'  payment  by  the  date 
specified  by  statute,  regulation,  order  or 
terms'  of  the  lease; 

(2)  Fail  or  refuse  to  permit  lawful 
entry,  inspection,  or  audit;  or 

(3)  Knowingly  or  willfully  fail  or 
refuse  to  notify  the  Secretary,  within  5 
business  days  after  any  well  begins 
production  on  a  lease  site  or  allocated 
to  a  lease  site,  or  resmnes  production  in 
the  case  of  a  well  which  has  been  off 
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production  for  more  than  90  days,  of  the 
date  on  which  production  has  begun  or 
resumed. 

(b)  Under  30  U.S.C.  1719(d),  you  may 
be  subject  to  civil  penaUies  of  up  to 
525,000  per  day  for  each  day  each 
violation  continues  if  you: 

(1)  Knowingly  or  willfully  prepare, 
maintain,  or  submit  false,  inaccurate,  or 
misleading  reports,  notices,  affidavits, 
records,  data,  or  other  written  ♦ 
information; 

(2)  Knowingly  or  willfully  take  or 
remove,  transport,  use  or  divert  any  oil 
or  gas  from  any  lease  site  without 
having  valid  legal  authority  to  do  so;  or 

(3)  Purchase,  accept,  sell,  transport,  or 
convey  to  another  person,  any  pil  or  gas 
knowing  or  having  reason  to  know  that 
such  oil  or  gas  was  stolen  or  unlawfully 
removed  or  diverted. 

§  241 .61     How  will  MMS  Inform  me  of 
violations  without  a  period  to  correct? 

We  will  inform  you  of  violations 
without  a  period  to  correct  by  issuing  a 
Notice  of  Noncompliance  explaining 
what  the  violation  is  and  how  to  correct 
it.  We  also  will  send  you  a  Notice  of 
Civil  Penalty  stating  the  amount  of  the 
penalty.  The  Notice  of  Noncompliance 
and  Notice  of  Civil  Penalty  may  be 
issued  simultaneously.  We  will  send  the 
Notice  of  Noncompliance  and  the 
Notice  of  Civil  Penalty  to  your  address 
of  record  under  §  241.51(b)  using  the 
means  of  service  specified  under 
§  241.51(c). 

§  241 .62    How  may  I  request  a  hearing  on 
the  record  on  a  Notice  of  Noncompliance 
regarding  violations  without  a  period  to 
correct? 

You  may  request  a  hearing  on  the 
record  of  a  Notice  of  Noncompliance 
regarding  violations  without  a  period  to  ^ 
correct  by  filing  a  request  within  30 
days  after  you  receive  the  Notice  of 
Noncompliance  with  the  Hearings 
Division  (Departmental),  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  You  may  do 
this  regardless  of  whether  you  correct 
the  violations  identified  in  the  Notice  of 
Noncompliance. 

§  241 .63    Does  my  request  for  a  hearing  on 
the  record  affect  the  penalties? 

(a)  If  you  do  not  correct  the  violations 
identified  in  the  Notice  of 
Noncompliance  regarding  violations 
without  a  period  to  correct,  the 
penalties  will  continue  to  accrue  even  if 
you  request  a  hearing  on  the  record. 

(b)  You  may  ask  the  Hearings  Division 
(Departmental)  to  stay  the  accrual  of 
penalties  pending  the  hearing  on  the 
record  and  a  decision  by  the 


Administrative  Law  Judge  under 
§241.72. 

(1)  You  must  file  your  petition  within 
45  calendar  days  after  you  receive  the 
Notice  of  Noncompliance. 

(2)  To  stay  the  accrual  of  penalties, 
you  must  post  a  bond  or  other  surety 
instrument  using  the  same  standards 
and  requirements  as  prescribed  in  30 
CFR  part  243,  subpart  B,  or  demonstrate 
financial  solvency  using  the  same 
standards  and  requirements  as 
prescribed  in  30  CFR  part  243,  subpart 
C,  for  the  principal  amount  of  any 
unpaid  amounts  due  that  are  the  subject 
of  the  Notice  of  Noncompliance, 
including  interest  thereon,  plus  the 
amount  of  any  penalties  accrued  before 
the  date  a  stay  becomes  effective. 

(3)  The  Hearings  Division  will  grant 
or  deny  the  petition  under  43  CFR 
4.21(b). 

§  241 .64    May  I  request  a  hearing  on  the 
record  regarding  the  amount  of  a  civil 
penalty  If  I  did  not  request  a  hearing  on  the 
Notice  of  Noncompliance? 

(a)  You  may  request  a  hearing  on  the 
record  to  challenge  only  the  amount  of 
a  civil  penalty  when  you  receive  a 
Notice  of  Civil  Penalty  regarding 
violations  without  a  period  to  correct,  if 
you  did  not  previously  request  a  hearing 
on  the  record  under  §  241.62.  If  you  did 
not  request  a  hearing  on  the  record  on 
the  Notice  of  Noncompliance  under 

§  241.62,  you  may  not  contest  your 
underlying  liability  for  civil  penalties. 

(b)  You  must  file  youi  request  within 
10  days  after  you  receive  Notice  of  Civil 
Penalty  with  the  Hearings  Division 
(Departmental),  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the 
Interior,  4015  Wilson  Boulevard, 
ArUngton,  Virginia  22203. 

General  Provisions 

§  241 .70    How  does  MMS  decide  what  the 
amount  of  the  penalty  should  be? 

We  determine  the  amount  of  the 
penalty  by  considering  the  severity  of 
the  violations,  your  history  of 
compUance,  and  if  you  are  a  small 
business. 

§  241 .71    Does  the  penalty  affect  whether  I 
owe  interest? 

(a)  The  penalties  under  this  part  are 
in  addition  to  interest  you  may  owe  on 
any  imderlying  imderpayments  or 
unpaid  debt. 

(b)  If  you  do  not  pay  the  penalty  by 
the  date  required  imder  §  241.75(d), 
MMS  will  assess  you  late  payment 
interest  on  the  penalty  amount  at  the 
same  rate  interest  is  assessed  under  30 
CFR  218.54. 


§  241 .72    How  will  the  Office  of  Hearings 
and  Appeals  conduct  the  hearing  on  the 
record? 

If  you  request  a  hearing  on  the  record 
under  §§241.54.  241.56.  241.62  or 
241.64,  the  hearing  will  be  conducted 
by  a  Departmental  Administrative  Law 
Judge  from  the  Office  of  Hearings  and 
Appeals.  After  the  hearing,  the 
Administrative  Law  Judge  will  issue  a 
decision  in  accordance  with  the 
evidence  presented  and  applicable  law. 

§  241 .73    How  may  I  appeal  the 
Administrathre  Law  Judge's  decision? 

If  you  are  adversely  affected  by  the 
Administrative  Law  Judge's  decision, 
you  may  appeal  that  decision  to  the 
Interior  Board  of  Land  Appeals  under  43 
CFR  part  4,  subpart  E. 

§  241 .74    May  I  seek  judicial  review  of  the 
decision  of  the  Interior  Board  of  Land 
Appeals? 

Under  30  U.S.C.  1719(j),  you  may  seek 
judicial  review  of  the  decision  of  the 
Interior  Board  of  Land  Appeals.  A  suit 
for  judicial  review  in  the  District  Court 
will  be  barred  unless  filed  within  90 
days  after  the  final  order. 

§  241 .75    When  must  I  pay  the  penalty? 

(a)  You  must  pay  the  amount  of  the 
Notice  of  Civil  Penalty  issued  under 
§§  241.53  or  241.61,  if  you  do  not 
request  a  hearing  on  the  record  under 

§  241.54,  §  241.56,  §  241.62,  or  §  241.64. 

(b)  If  you  request  a  hearing  on  the 
record  under  §  241.54,  §  241.56. 

§  241.62,  or  §  241.64,  but  you  do  not 
appeal  the  determination  of  the 
Administrative  Law  Judge  to  the  Interior 
Board  of  Land  Appeals  under  §  241.73, 
you  must  pay  the  amount  assessed  by 
the  Administrative  Law  Judge. 

(c)  If  you  appeal  the  determination  of 
the  Administrative  Law  Judge  to  the 
Interior  Board  of  Land  Appeals,  you 
must  pay  the  amount  assessed  in  the 
IBLA  decision. 

(d)  You  must  pay  th>a  penalty  assessed 
within  40  days  after: 

(1)  You  received  the  Notice  of  Civil 
Penalty,  if  you  did  not  request  a  hearing 
on  the  record  under  either  §  241.54, 

§  241.56.  §  241.62,  or  §  241.64; 

(2)  You  received  an  Administrative 
Law  Judge's  decision  under  §  241.72,  if 
you  obtained  a  stay  of  the  accrual  of 
penalties  pending  the  hearing  on  the 
record  under  §  241.55(b)  or  §  241.63(b) 
and  did  not  appeal  the  Administrative 
Law  Judge's  determination  to  the  IBLA 
under  §241.73; 

(3)  You  received  an  IBLA  decision 
under  §  241.73  if  the  IBLA  continued 
the  stay  of  accrual  of  penalties  pen^iing 
its  decision  and  you  did  not  seek 
judicial  review  of  the  IBLA's  decision; 
or 
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(4)  A  final  non-appealable  judgment 
of  a  c  ourt  of  competent  jurisdiction  is 
entered,  if  you  sought  judicial  review  of 
the  IBLA's  decision  and  the  Department 
or  th(  (  appropriate  court  suspended 
comp  liance  with  the  IBLA's  decision 
pend  ng  the  adjudication  of  the  case. 

(e)  If  you  do  not  pay.  that  amount  is 
subje  ::t  to  collection  under  the 
provi  sions  of  §  24 1 . 7  7. 

§241. 76    Can  MMS  reduce  my  penalty  once 
it  is  ai  tsessed? 

Unper  30  U.S.C.  1719(g),  the  Director 
or  her  delegate  may  compromise 
reduce  civil  penalties  assessed  under 


or  hii 

or 

this 


How  may  MMS  collect  tiie 


part. 

§241.7 
penall  y? 

(a)  vIMS  may  use  all  available  means 
to  col  lect  the  penadty  including,  but  not 
limits  d  to: 

(1)  Requiring  the  lease  surety,  for 
amou  Qts  owed  by  lessees,  to  pay  the 
ppnal  :y; 

(2)  Deducting  the  amoimt  of  the 
penal  ty  from  any  sums  the  United  States 
owes  to  you;  and 

(3)  Jsing  judicial  process  to  compel 
your  )ayment  under  30  U.S.C.  1719(k). 

(b)  f  the  Department  uses  judicial 
proce  >s,  or  if  you  seek  judicial  review 
undei  §  241.74  and  the  court  upholds 
asses!  ment  of  a  penalty,  the  court  shall 
have  urisdiction  to  award  the  amount 
asses!  ed  plus  interest  assessed  from  the 
date  c  f  the  expiration  of  the  90-day 
period  referred  to  in  §  241.74.  The 
amou  It  of  any  penalty,  as  finally 
determined,  may  be  deducted  fi"om  any 
sum  cwing  to  you  by  the  United  States. 

Crimi  nal  Penalties 

§  241 .4o  May  tiie  United  States  criminally 
prosecute  me  for  violations  under  Federal 
and  Indian  oil  and  gas  leases? 

If  ybu  commit  an  act  for  which  a  civil 
penal  y  is  provided  at  30  U.S.C.  1719(d) 
and  §  241.60(b),  the  United  States  may 
pursu  3  criminal  penalties  as  provided  at 
30  U.S.C.  1720,  in  addition  to  any 
autho  :ity  for  prosecution  imder  other 
statutes. 

8. 1  he  heading  of  part  242  is  revised 
to  reai  1  as  follows. 


PART 


242-ORDERS  [RESERVED] 

243  is  revised  to  read  as 


9.  Pirt 
follov  s: 

PART  243— SUSPENSIONS  PENDING 
APPEAL  AND  BONDING— ROYALTY 
MANAGEMENT  PROGRAM 

Subpa^  A — General  Provisions 

Sec 

243.1  What  is  the  purpose  of  this  part? 

243.2  What  leases  are  subject  to  this  part? 


243.3  What  definitions  apply  to  this  part? 

243.4  How  do  I  suspend  compliance  with 
an  order? 

243.5  May  another  person  post  a  bond  or 
other  surety  instrument  or  demonstrate 
financial  solvency  on  my  behalf? 

243.6  When  must  I  or  another  person  meet 
the  bonding  or  financial  solvency 
requirements  under  this  part? 

243.7  What  must  a  person  do  when  posting 
a  bond  or  other  surety  instrument  or 
demonstrating  financial  solvency  on 
behalf  of  an  appellant? 

243.8  When  will  MMS  suspend  my 
obligation  to  comply  with  an  order? 

243.9  Will  MMS  continue  to  suspend  my 
obligation  to  comply  with  an  order  if  I 
seek  judicial  review  in  a  Federal  court? 

243.10  When  will  MMS  collect  against  a 
bond  or  other  surety  instrument  or  a 
person  demonstrating  financial 
solvency? 

243. 1 1  May  I  appeal  the  MMS  bond- 
approving  officer's  determination  of  my 
surety  amount  or  financial  solvency? 

243.12  May  I  substitute  a  demonstration  of 
financial  solvency  for  a  bond  posted 
before  the  effective  date  of  this  rule? 

Subpart  B — Bonding  Requirements 

243.100  What  standards  must  my  MMS- 
specified  surety  instrument  meet? 

243.101  How  will  MMS  determine  the 
amount  of  my  bond  or  other  surety 
instrument? 

Subpart  C — Financial  Solvency 
Requirements 

243.200  How  do  I  demonstrate  financial 
solvency? 

243.201  How  will  MMS  determine  if  I  am 
financially  solvent? 

243.202  When  will  MMS  monitor  my 
financial  solvency? 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.,  396a  et  seq..  2101  et  seq.;  30 
U.S.C.  181  et  seq.,  351  et  seq.,  1001  et  seq.. 
1701  etseq.;  31  U.S.C.  9701;  43  U.S.C.  1301 
et  seq..  1331  et  seq..  and  1801  et  seq. 

Subpart  A — General  Provisions 

§  243.1    What  is  the  purpose  of  this  part? 

This  part  applies  to  you  if  you  are  a 
lessee  or  recipient  of  an  order.  This  part 
explains: 

fa)  How  you  may  suspend  compliance 
with  an  order  that  you  (or  your  designee 
if  you  are  a  lessee)  have  appealed  imder 
30  CFR  part  290  in  effect  prior  to  May 
13. 1999  and  contained  in  the  30  CFR, 
parts  200  to  699,  edition  revised  as  of 
July  1,  1998,  or  under  30  CFR  part  290, 
subpart  b;  and 

(b)  When  you  or  another  person  acting 
on  your  behalf  must  submit  a  bond  or 
other  surety  or  demonstrate  financial 
solvency. 

§  243.2    What  leases  are  subject  to  this 
part? 

This  part  applies  to  all  Federal 
mineral  leases  onshore  and  on  the  Outer 
Continental  Shelf  (OCS),  and  to  all 


federally-administered  mineral  leases 
on  Indian  tribal  and  individual  Indian 
mineral  owners'  lands. 

§  243.3    What  definitions  apply  to  this  part? 

Assessment  means  any  fee  or  charge 
levied  or  imposed  by  the  Secretary  or  a 
delegated  State  other  than: 

(1)  The  principal  amount  of  any 
royalty,  minimimi  royalty,  rental,  bonus, 
net  profit  share  or  proceed  of  sale; 

(2)  Any  interest;  or 

(3)  Any  civil  or  criminal  penalty. 

Designee  means  the  person  designated 
by  a  lessee  imder  §  218.52  of  this 
chapter  to  make  all  or  part  of  the  royalty 
or  other  payments  due  on  a  lease  on  the 
lessee's  behalf. 

Lessee  means  any  person  to  whom  the 
United  States,  or  the  United  States  on 
behalf  of  an  Indian  tribe  or  individual 
Indian  mineral  owmer,  issues  a  lease,  or 
any  person  to  whom  all  or  part  of  the 
lessee's  interest  or  operating  rights  in  a 
lease  has  been  assigned. 

MMS  bond-approving  officer  means 
the  Associate  Director  for  Royalty 
Management  or  an  official  to  whom  the 
Associate  Director  delegates  that 
responsibility. 

MMS-specified  surety  instrument 
means  an  MMS-specified  administrative 
appeal  bond,  an  MMS-specified 
irrevocable  letter  of  credit,  a  Treasury 
book-entry  bond  or  note,  or  a  financial 
institution  book-entry  certificate  of 
deposit. 

Notice  of  order  means  the  notice  that 
MMS  or  a  delegated  State  issues  to  a 
lessee  that  informs  the  lessee  that  MMS 
or  the  delegated  State  has  issued  an 
order  to  the  lessee's  designee. 

Order  means  an  order  appealable 
under  30  CFR  part  290  in  effect  prior  to 
May  13,  1999  and  contained  in  the  30 
CFR,  parts  200  to  699,  edition  revised  as 
of  July  1,  1998,  under  30  CFR  part  290 
subpart  B,  or  under  30  CFR  part  208. 

Person  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture. 

§  243.4    How  do  I  suspend  compliance  with 
an  order? 

(a)  If  you  timely  appeal  an  order,  and 
if  that  order  or  portion  of  that  order: 

(1)  Requires  you  to  make  a  payment, 
and  you  want  to  suspend  compliance 
with  that  order,  you  must  post  a  bond 
or  other  surety  instrument  or 
demonstrate  financial  solvency  under 
this  part,  except  as  provided  in 
paragraph  (b)  of  this  section;  or 

(2)  Does  not  require  you  to  make  a 
payment,  compliance  with  that  order  is 
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suspended  when  you  meet  all 
requirements  to  file  that  appeal. 

(b)  You  need  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section  if: 

(1)  The  order  is  an  assessment;  or 

(2)  Another  person  agrees  to  fulfill 
these  requirements  on  your  behalf  imder 
§243.5. 

§  243.5    May  another  person  post  a  bond  or 
other  surety  instrument  or  demonstrate 
financial  solvency  on  my  behalf? 

Any  other  person,  including  a 
designee,  payor,  or  affiliate,  may  post  a 
bond  or  other  surety  instrument  or 
demonstrate  financial  solvency  under 
this  part  on  behalf  of  an  appellant 
required  to  post  a  bond  or  other  siu-ety 
instnunent  under  §  243.4(a)(1). 

§  243.6    When  must  I  or  another  person 
meet  the  bonding  or  financial  solvency 
requirements  under  this  part? 

If  you  must  meet  the  bonding  or 
financial  solvency  requirements  under 
§  243.4(a)(1),  or  if  another  person  is 
meeting  your  bonding  or  financial 
solvency  requirements,  then  either  you 
or  the  other  person  must  post  a  bond  or 
other  surety  instrument  or  demonstrate 
financial  solvency  within  60  days  after 
you  receive  the  order  or  the  Notice  of 
Order. 

§  243.7    What  must  a  person  do  when 
posting  a  bond  or  other  surety  instrument 
or  demonstrating  financial  solvency  on 
behalf  of  an  appellant? 

If  you  assume  an  appellant's 
responsibility  to  post  a  bond  or  other 
siuety  instrument  or  demonstrate 
financial  solvency  under  §  243.5,  you: 

(a)  Must  notify  MMS  in  writing  at  the 
address  specified  in  §  243.200(a)  that 
you  are  assuming  the  appellant's 
responsibility  under  this  part; 

(0)  May  not  assert  that  you  are  not 
otherwise  liable  for  royalties  or  other 
payments  under  30  U.S.C.  1712(a),  or 
any  other  theory,  as  a  defense  if  MMS 
calls  yoiu  bond  or  requires  you  to  pay 
based  on  your  demonstration  of 
financial  solvency;  and 

(c)  May  end  your  voluntarily-assvuned 
responsibility  for  posting  a  bond  or 
other  surety  instrument  only  after  the 
appellant  under  this  part  either: 

(1)  Pays  or  posts  a  bond  or  other 
surety  instrument;  or 

(2)  Demonstrates  financial  solvency. 

§  243.8    When  will  MMS  suspend  my 
obligation  to  comply  with  an  order? 

(a)  Federal  leases.  Subject  to 
paragraph  (d)  of  this  section,  if  you 
appeal  an  order  regarding  the  payment 
and  reporting  of  royalties  and  other 
payments  due  from  Federal  mineral 
leases  onshore  or  on  the  Outer 
Continental  Shelf  (OCS),  and: 


(1 )  If  the  amount  under  appeal  is  less 
than  $10,000  or  does  not  require 
payment  of  a  specified  amount,  MMS 
will  suspend  your  obligation  to  comply 
with  the  order.  MMS  will  use  the  lease 
siu'ety  posted  with  the  Bureau  of  Land 
Management  for  onshore  leases,  and 
MMS  for  OCS  leases,  as  collateral  for 
the  obligation;  or 

(2)  If  the  amount  under  appeal  is 
$10,000  or  more,  MMS  will  suspend 
your  obligation  to  comply  with  that 
order  if  you: 

(i)  Submit  an  MMS-specified  surety 
instnunent  under  subpart  B  of  this  part 
within  a  time  period  MMS  prescribes;  or 

(ii)  Demonstrate  financial  solvency 
xmder  subpart  C. 

(b)  Indian  leases.  Subject  to  paragraph 
(d)  of  this  section,  if  you  appeal  an  order 
regarding  the  payment  and  reporting  of 
royalties  and  other  payments  due  from 
Indian  mineral  leases  subject  to  this 
part,  and: 

(1)  If  the  amoxuit  luider  appeal  is  less 
than  $1 ,000  or  does  not  require 
payment,  MMS  will  suspend  your 
obligation  to  comply  with  the  order. 
MMS  will  use  the  lease  siuety  posted 
with  the  Bureau  of  Indian  Affairs  as 
collateral  for  the  obligation;  or 

(2)  If  the  amoimt  under  appeal  is 
$1,000  or  more,  MMS  will  suspend  your 
obligation  to  comply  with  that  order  if 
you  submit  cm  MMS-specified  surety 
instrument  under  subpart  B  of  this  part 
within  a  time  period  MMS  prescribes. 

(c)  Nothing  in  this  part  prohibits  you 
from  paying  any  demanded  amount  or 
complying  with  any  other  requirement 
pending  appeal.  However,  voluntarily 
paying  any  demanded  amount  or 
otherwise  complying  with  any  other 
requirement  when  suspension  of  an 
order  is  otherwise  available  imder  these 
rules  does  not  create  judicially 
reviewable  final  agency  action  imder  5 
U.S.C.  704. 

(d)  Regardless  of  the  amount  under 
appeal,  MMS  may  inform  you  that  it 
will  not  suspend  your  obligation  to 
comply  with  the  order  under  paragraph 
(a)  ol  (b)  of  this  section  because 
suspension  would  harm  the  interests  of 
the  United  States  or  the  Indian  lessor. 

§  243.9  Will  MMS  continue  to  suspend  my 
obligation  to  comply  with  an  order  if  I  seek 
judicial  review  in  a  Federal  court? 

(a)  If  you  seek  judicial  review  of  an 
IBLA  decision  or  other  final  action  of 
the  Department  of  the  Interior  regarding 
an  order,  MMS  will  suspend  your 
obligation  to  comply  with  that  order 
pending  judicial  review  if  you  continue 
to  meet  the  requirements  of  this  part. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  MMS  may 
decide  that  it  will  not  suspend  your 


obligation  to  comply  with  an  order. 
MMS  will  notify  you  in  writing  of  that 
decision  and  the  reasons  for  it. 

§243.10    When  will  MMS  collect  against  a 
bond  or  other  surety  instrument  or  a  person 
demonstrating  firuincial  solvency? 

(a)  This  section  applies  to  you  if,  for 
an  appeal  of  an  order  imder  this  part, 
you: 

(1)  Maintain  a  bond  or  an  MMS- 
specified  surety  instrument  on  your 
own  behalf  or  for  another  person;  or 

(2)  Have  demonstrated  financial 
solvency  on  your  own  behalf  or  for 
another  person. 

(b)  MMS  may  initiate  collection 
against  the  bond  or  other  surety 
instrument  or  the  person  demonstrating 
financial  solvency: 

(1)  If  the  MMS  Director  or  the  Deputy 
Commissioner  of  Indian  Affairs  decides 
your  appeal  adversely  to  you  and  you 
do  not  pay  the  amount  due  or  appeal 
that  decision  to  the  IBLA  under  43  CFR 
part  4,  subpart  E; 

(2)  If  the  IBLA,  the  Director  of  the 
Office  of  Hearings  and  Appeals,  an 
Assistant  Secretary,  or  the  Secretary 
decides  your  appeal  adversely  to  you, 
and  you  do  not  pay  the  amount  due  or 
pursue  judicial  review  within  90  days  of 
the  decision; 

(3)  If  a  court  of  competent  jurisdiction 
issues  a  final  non-appealable  decision 
adverse  to  you,  and  you  do  not  pay  the 
amount  due  within  30  days  of  the 
decision: 

(4)  If  you  do  not  increase  the  amount 
of  your  bond  or  other  surety  instrument 
as  required  under  §  243.101(b),  or 
otherwise  fail  to  maintain  an  adequate 
surety  instrument  in  effect,  and  you  do 
not  pay  the  amount  due  under  the  order 
within  30  days  of  notice  from  MMS 
under  §  243.101(b); 

(5)  If  the  obligation  to  comply  with  an 
order  or  decision  is  not  suspended 
under  §  243.8  or  §  243.9  and  you  do  not 
pay  the  amount  required  under  the 
order  or  decision;  or 

(6)  If  the  MMS  bond-approving  officer 
determines  that  you  are  no  longer 
financially  solvent  under  §  243.202(c), 
and  you  do  not  pay  the  order  amount  or 
post  a  bond  or  other  MMS-specified 
surety  instrument  under  subpart  B 
within  30  days  of  that  determination. 

§  243.1 1     May  I  appeal  the  MMS  bond- 
approving  officers  determination  of  my 
surety  amount  or  financial  solvency? 

Any  decision  on  your  surety  amount 
under  subpart  B  or  your  financial 
solvency  under  subpart  C  is  final  and  is 
not  subject  to  appeal. 
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§  243.  2    May  i  substitute  a  demonstration 
of  fina  ncial  solvency  for  a  bond  posted 
before  the  effective  date  of  this  rule? 


If 
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due 


appealed  an  order  before  June 
and  you  submitted  an  MMS- 
surety  instrument  to  suspend 
iance  with  that  order,  you  may 
the  surety  with  a  demonstration 
finincial  solvency  imder  this  part  at 
inistratively  convenient  time, 
when  the  surety  instrument  is 
renewal. 


speci  ied 
comp 
repl 
of 


ace 


adn 


as 


f(r 


Subpjirt  B — Bonding  Requirements 

§  243.1 00    What  standards  must  my  MMS- 
specif  ed  surety  instrument  meet? 

(a)  i  in  MMS-specified  surety 
instrupient  must  be  in  a  form  specified 
instructions.  MMS  will  give 
\^^itten  information  and  standard 
MMS-specified  surety 
instruinent  requirements. 

MMS  will  use  a  bank-rating 
servic ;  to  determine  whether  a  financial 
institi  tion  has  an  acceptable  rating  to 
provic  e  a  surety  instrument  adequate  to 
indem  nify  the  lessor  from  loss  or 


in  MMS 
you 
forms  Ifor 


issi  le 


damage 

(1) 
be 

which 
has  a 

(2) 


1  administrative  appeal  bonds  must 
d  by  a  qualified  surety  company 
the  Department  of  the  Treasury 
p  proved. 

I  Tevocable  letters  of  credit  or 
certifi  :ates  of  deposit  must  be  from  a 
financial  institution  acceptable  to  MMS 
minimum  1-year  period  of 

subject  to  automatic  renewal 
years. 


with.a 
cover 
up  to 


covera  ge 


§243. 
amount 


1)1 


How  will  MMS  determine  the 
of  my  bond  or  other  surety 
instrur^ent? 

(a)  1  he  MMS  bond-approving  officer 
may  a]  )prove  your  surety  if  he  or  she 
detern  ines  that  the  amount  is  adequate 
to  guai  antee  payment.  The  amount  of 
your  s  irety  may  vary  depending  on  the 
form  a  F  the  surety  and  how  long  the 
siu-ety  is  effective. 

(1)  1  he  amount  of  the  MMS-specified 
sm^ty  instrument  must  include  the 
princi  )al  amount  owed  under  the  order 
plus  a  ly  accrued  interest  we  determine 
is  owe  1  plus  projected  interest  for  a  1- 
year  pi  sriod. 

(2)  1  reasury  book-entry  bond  or  note 
amour  ts  must  be  equal  to  at  least  120 
percer  t  of  the  required  surety  amount. 

(b)  I  your  appeal  is  not  decided 
within  1  year  from  the  filing  date,  you 
must  i  icrease  the  surety  amount  to 
cover  i  dditional  estimated  interest  for 
anothe  r  1-year  period.  You  must 
contin  le  to  do  this  annually  on  the  date 
your  a  jpeal  was  filed.  We  will 

detern  ine  the  additional  estimated 
interest  and  notify  you  of  the  amount  so 
you  ca  1  amend  your  surety  instrument. 


(c)  You  may  submit  a  single  surety 
instrument  that  covers  multiple  appeals. 
You  may  change  the  instrument  to  add 
new  amoimts  under  appeal  or  remove 
amounts  that  have  been  adjudicated  in 
your  favor  or  that  you  have  paid  if  you: 

(1)  Amend  the  single  surety 
instrument  aimually  on  the  date  you 
filed  your  first  appeal;  and 

(2)  Submit  a  separate  siu^ety 
instnunent  for  new  amounts  under 
appeal  until  you  amend  the  instnunent 
to  cover  the  new  appeals. 

Subpart  C — Financial  Solvency 
Requirements 

§  243.200    How  do  I  demonstrate  financial 
solvency? 

(a)  To  demonstrate  financial  solvency 
under  this  part,  you  must  submit  an 
audited  consolidated  balance  sheet,  and, 
if  requested  by  the  MMS  bond- 
approving  officer,  up  to  3  years  of  tax 
returns  to  the  MMS,  Debt  Collection 
Section  using: 

(1)  The  U.S.  Postal  Service  or  private 
delivery  at  P.O.  Box  5760,  MS  3031, 
Denver,  CO  80217-5760;  or 

(2)  Courier  or  overnight  delivery  at 
MS  3031,  Denver  Federal  Center.  Bldg. 
85,  Room  A-212,  Denver,  CO  80225- 
0165. 

(b)  You  must  submit  an  audited 
consolidated  balance  sheet  aimually, 
and,  if  requested,  additional  annual  tax 
returns  on  the  date  MMS  first 
determined  that  you  demonstrated 
financial  solvency  as  long  as  you  have 
active  appeals,  or  whenever  MMS 
requests. 

(c)  If  you  demonstrate  financial 
solvency  in  the  ciurent  calendar  year, 
you  are  not  required  to  redemonstrate 
financial  solvency  for  new  appeals  of 
orders  during  that  calendar  year  unless 
you  file  for  protection  under  any 
provision  of  the  U.S.  Bankruptcy  Code 
(Title  11  of  the  United  States  Code),  or 
MMS  notifies  you  that  you  must 
redemonstrate  financial  solvency. 

§  243.201     How  will  MMS  determine  if  I  am 
financially  solvent? 

(a)  The  MMS  bond-approving  officer 
will  determine  your  financial  solvency 
by  examining  your  total  net  worth, 
including,  as  appropriate,  the  net  worth 
of  your  affiliated  entities. 

(b)  If  your  net  worth,  minus  the 
amount  we  would  require  as  surety 
under  subpart  B  for  all  orders  you  have 
appealed  is  greater  than  $300  million, 
you  are  presumptively  deemed 
financially  solvent,  and  we  will  not 
require  you  to  post  a  bond  or  other 
surety  instrument. 

(c)  If  your  net  worth,  minus  the 
amount  we  would  require  as  surety 


under  subpart  B  for  all  orders  you  have 
appealed  is  less  than  $300  million,  you 
must  submit  the  following  to  the  MMS 
Debt  Collection  Section  by  one  of  the 
methods  in  §  243.200(a): 

(1)  A  written  request  asking  us  to 
consult  a  business-information,  or 
credit-reporting  service  or  program  to 
determine  your  financial  solvency;  and 

(2)  A  nonrefundable  $50  processing 
fee: 

(i)  You  must  pay  the  processing  fee  to 
us  following  the  requirements  for 
making  payments  found  in  30  CFR 
218.51.  You  are  not  required  to  use 
Electronic  Funds  Transfer  (EFT)  for 
these  payments; 

(ii)  You  must  submit  the  fee  with  yom' 
request  under  paragraph  (c)(1)  of  this 
section,  and  then  annually  on  the  date 
we  first  determined  that  you 
demonstrated  financial  solvency,  as 
long  as  you  are  not  able  to  demonstrate 
financial  solvency  under  paragraph  (a) 
of  this  section  and  you  have  active 
appeals. 

(d)  If  you  request  that  we  consult  a 
business-information  or  credit-reporting 
service  or  program  under  paragraph  (c) 
of  this  section: 

(1)  We  will  use  criteria  similar  to  that 
which  a  potential  creditor  would  use  to 
lend  an  amount  equal  to  the  bond  or 
other  surety  instrument  we  would 
require  under  subpart  B; 

(2)  For  us  to  consider  you  financially 
solvent,  the  business-information  or 
credit-reporting  service  or  program  must 
demonstrate  your  degree  of  risk  as  low 
to  moderate: 

(i)  If  our  bond-approving  officer 
determines  that  the  business- 
information  or  credit-reporting  service 
or  program  information  demonstrates 
your  financial  solvency  to  our 
satisfaction,  our  bond-approving  officer 
will  not  require  you  to  post  a  bond  or 
other  surety  instnunent  under  subpart 
B; 

(ii)  If  our  bond-approving  officer 
determines  that  the  business- 
information  or  credit-reporting  service 
or  program  information  does  not 
demonstrate  your  financial  solvency  to 
our  satisfaction,  our  bond-approving 
officer  will  require  you  to  post  a  bond 
or  other  surety  instrument  under 
subpart  B  or  pay  the  obligation. 

§  243.202    When  will  MMS  monitor  my 
financial  solvency? 

(a)  If  you  are  presumptively 
financially  solvent  under  §  243.201(b), 
MMS  will  determine  your  net  worth  as 
described  under  §§  243.201(b)  and  (c)  to 
evaluate  your  financial  solvency  at  least 
annually  on  the  date  we  first 
determined  that  you  demonstrated 
financial  solvency  as  long  as  you  have 
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active  appeals  cind  each  time  you  appeal 
a  new  order. 

(b)  If  you  ask  us  to  consult  a  business- 
information  or  credit-reporting  service 
or  program  under  §  243.201(c),  we  will 
consult  a  service  or  program  annually  as 
long  as  you  have  active  appeals  and 
each  time  you  appeal  a  new  order. 

(c)  If  our  bond-approving  officer 
determines  that  you  are  no  longer 
financially  solvent,  you  must  post  a 
bond  or  other  MMS-specified  surety 
instnunent  under  subpart  B. 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

10.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331,  et  seq. 

10a.  Section  250.1409  is  revised  to 
read  as  follows: 

§250.1409    What  are  my  appeal  rights? 

(a)  When  you  receive  the  Reviewing 
Officer's  final  decision,  you  have  60 
days  to  either  pay  the  penalty  or  file  an 
appeal  in  accordance  with  30  CFR  part 
290,  subpart  A. 

(b)  If  you  file  an  appeal,  you  must 
either: 

(1)  Submit  a  surety  bond  in  the 
amount  of  the  penalty  to  the  Regional 
Adjudication  Office  in  the  Region  where 
the  penalty  was  assessed,  following 
instructions  that  the  Reviewing  Officer 
will  include  in  the  final  decision;  or 

(2)  Notify  the  Regional  Adjudication 
Office,  in  the  Region  where  the  penalty 
was  assessed,  that  you  want  your  lease- 
specific/area-wide  bond  on  file  to  be 
used  as  the  bond  for  the  penalty 
amount. 

(c)  If  you  choose  the  alternative  in 
paragraph  (b)(2)  of  this  section,  the 
Regional  Director  may  require 
additional  security  [i.e.,  security  in 
excess  of  yoiu  existing  bond)  to  ensiu'e 
sufficient  coverage  during  an  appeal.  In 
that  event,  the  Regional  Director  will 
require  you  to  post  the  supplemental 
bond  with  the  regional  office  in  the 
same  manner  as  under  §§  256.53(d) 
through  (f)  of  this  chapter.  If  the 
Regional  Director  determines  the  appeal 
should  be  covered  by  a  lease-specific 
abandonment  account  then  you  must 
establish  an  accomit  that  meets  the 
requirements  of  §  256.56. 

(d)  If  you  do  not  either  pay  the 
penalty  or  file  a  timely  appeal,  MMS 
will  take  one  or  more  of  the  following 
actions: 

(1)  We  will  collect  the  amoimt  you 
were  assessed,  plus  interest,  late 
payment  charges,  and  other  fees  as 
provided  by  law,  from  the  date  you 
received  the  Reviewing  Officer's  final 


decision  until  the  date  we  receive 
payment; 

(2)  We  may  initiate  additional 
enforcement,  including,  if  appropriate, 
cancellation  of  the  lease,  right-of-way, 
license,  permit,  or  approval,  or  the 
forfeitiue  of  a  bond  luider  this  part;  or 

(3)  We  may  bar  you  from  doing 
further  business  with  the  Federal 
Government  according  to  Executive 
Orders  12549  and  12689.  and  section 
2455  of  the  Federal  Acquisition 
Streamlining  Act  of  1994,  31  U.S.C. 
6101.  The  Department  of  the  Interior's 
regulations  implementing  these 
authorities  are  foimd  at  43  CFR  part  62, 
subpart  D. 

11.  Part  290  of  subchapter  C  is  revised 
to  read  as  follows: 

PART  290— APPEAL  PROCEDURES 

Subpart  A — Offshore  Minerals  Management 
Appeal  Procedures 

Sec. 

290.1  What  is  the  purpose  of  this  subpart? 

290.2  Who  may  appeal? 

290.3  What  is  the  time  hmit  for  hUng  an 
appeal? 

290.4  How  do  I  file  an  appeal? 

290.5  Can  I  obtain  an  extension  for  filing 
my  Notice  of  Appeal? 

290.6  Are  informal  resolutions  permitted? 

290.7  Do  I  have  to  comply  with  the  decision 
or  order  while  my  appeal  is  pending? 

290.8  How  do  I  exhaust  my  administrative 
remedies? 

Subpart  B — Appeals  of  Royalty 
Management  Program  and  Delegated  State 
Orders 

290.100  What  is  the  purpose  of  this 
subf)art? 

290.101  What  leases  are  subject  to  this 
subpart? 

290.102  What  definitions  apply  to  this 
subpart? 

290.103  Who  may  file  an  appeal? 

290.104  What  may  I  not  appeal  under  this 
subpart? 

290.105  How  do  I  appeal  an  order? 

290.106  How  do  lessees  join  a  designee's 
appeal  and  how  does  joinder  affect  the 
appeal? 

290.107  Where  are  the  rules  concerning  the 
effect  of  the  Department  not  issuing  a 
decision  in  my  appeal  within  the 
statutory  time  frame? 

290.108  How  do  I  appeal  to  the  IBLA? 

290.109  How  del  request  an  extension  of 
time? 

Authority:  5  U.S.C.  301  et  seq.;  43  U.S.C. 
1331  etseq. 

Subpart  A — Offshore  Minerals 
Management  Appeal  Procedures 

§  290.1    What  is  the  purpose  of  this 
subpart? 

The  purpose  of  this  subpart  is  to 
explain  the  procedures  for  appeals  of 
Minerals  Management  Service  (MMS) 
Offshore  Minerals  Management  (OMM) 


decisions  and  orders  issued  under 
subchapter  B. 

§290.2    Who  may  appeal? 

If  you  are  adversely  affected  by  an 
OMM  official's  final  decision  or  order 
issued  under  30  CFR  chapter  II, 
subchapter  B,  you  may  appeal  that 
decision  or  order  to  the  Interior  Board 
of  Land  Appeals  (IBLA).  Your  appeal 
must  conform  with  the  procedures 
found  in  this  subpart  and  43  CFR  part 
4,  subpart  E.  A  request  for 
reconsideration  of  an  MMS  decision 
concerning  a  lease  bid,  authorized  in  30 
CFR  256.47(e)(3)  and  281.21(a)(1),  or  a 
deep  water  field  determination, 
authorized  in  30  CFR  203.79(a)  and  30 
CFR  260.110(d)(2),  is  not  subject  to  the 
procedures  found  in  this  part. 

§  290.3    What  is  the  time  limit  for  filing  an 
appeal? 

You  must  file  yoiu  appeal  within  60 
days  after  you  receive  OMM's  final 
decision  or  order.  The  60-day  time 
period  apphes  rather  than  the  time 
period  provided  in  43  CFR  4.411(a).  A 
decision  or  order  is  received  on  the  date 
you  sign  a  receipt  confirming  delivery 
or,  if  there  is  no  receipt,  the  date 
otherwise  dociunented. 

§  290.4    How  do  I  file  an  appeal? 

For  yoiu  appeal  to  be  filed,  MMS 
must  receive  all  of  the  following  within 
60  days  after  you  receive  the  decision  or 
order: 

(a)  A  wrritten  Notice  of  Appeal 
together  with  a  copy  of  the  decision  or 
order  you  are  appealing  in  the  office  of 
the  OMM  officer  that  issued  the 
decision  or  order.  You  cannot  extend 
the  60-day  period  for  that  office  to 
receive  your  Notice  of  Appeal;  and 

(b)  A  nonrefundable  processing  fee  of 
$150  paid  with  the  Notice  of  Appeal. 

(1)  Identify  the  order  you  are 
appealing  on  the  check  or  other  form  of 
payment  you  use  to  pay  the  processing 
fee. 

(2)  You  caimot  extend  the  60-day 
period  for  pajmient  of  the  processing 
fee. 

(3)  You  must  pay  the  processing  fee 
to  MMS  following  the  requirements  for 
making  payments  found  in  30  CFR 

•218.51.  You  are  not  required  to  use 
Electronic  Fimds  Transfer  (EFT)  for 
these  payments. 

§  290.5    Can  I  obtain  an  extension  for  filing 
my  Notice  of  Appeal? 

You  cannot  obtain  an  extension  of 
time  to  file  the  Notice  of  Appeal.  See  43 
CFR  4.411(c). 
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§  290.1    Are  informal  resolutions 
permi^ed? 

(a)  fou  may  seek  informal  resolution 
with  he  issuing  officer's  next  level 
super  i^isor  during  the  60-day  period 
established  in  §  290.3. 

(b)  vJothing  in  this  subpart  precludes 
resoli  tion  by  settlement  of  any  appeal 
or  ma  :ter  pending  in  the  administrative 
proce  IS  after  the  60-day  period 
established  in  §290.3. 

§  290.7    Do  I  have  to  comply  with  the 
decision  or  order  while  my  appeal  is 
pendirtg? 

(a) '  'he  decision  or  order  is  effective 
durin  ,  the  60-day  period  for  filing  an 
appea  under  §  290.3  unless: 

(1)  I  )MM  notifies  you  that  the 
decisian  or  order,  or  some  portion  of  it, 
is  sus  )ended  during  this  period  because 
there  s  no  likelihood  of  immediate  and 
irrepa  able  harm  to  human  life,  the 
envirc  nment,  any  mineral  deposit,  or 
propely;  or 

(2) '  'ou  post  a  surety  bond  under  30 
CFR  2  50.1409  pending  the  appeal 
challenging  an  order  to  pay  a  civil 
penall  y. 

(b) '  'his  section  applies  rather  than  43 
CFR  4  21(a)  for  appeals  of  OMM  orders. 

(c)  i  ifter  you  file  your  appeal,  IBLA 
may  g  ant  a  stay  of  a  decision  or  order 
under  43  CFR  4.21(b):  however,  a 
decision  or  order  remains  in  effect  until 
IBLA  !  j-ants  your  request  for  a  stay  of 
the  de  :ision  or  order  under  appeal. 

§290.8    How  do  I  exhaust  my 
admini  ttrative  remedies? 

(a)  I  you  receive  a  decision  or  order 
issued  imder  chapter  II.  subchapter  B, 
you  m  list  appeal  that  decision  or  order 
to  IBL  ^  under  43  CFR  part  4,  subpart  E 
to  exh  mst  administrative  remedies. 

(b)  This  section  does  not  apply  if  the 
Assistant  Secretary  for  Land  and 
Minerals  Management  or  the  IBLA 
makes  a  decision  or  order  immediately 
effective  notwithstanding  an  appeal. 

SubpaH  B— Appeals  of  Royalty 
Manadement  Program  and  Delegated 
States  Orders 

§290.l6o    What  is  the  purpose  of  this 
subpart? 

Thia  subpart  tells  you  how  to  appeal 
Minerals  Management  Service  (MMS)  or 
delegated  State  orders  concerning 
reportmg  to  the  MMS  Royalty 
Management  Program  (RMP)  and  the 
payme  nt  of  royalties  and  other 
payme  its  due  under  leases  subject  to 
this  su  jpart. 

§  290. 1  Al    What  leases  are  subject  to  this 
subparj? 

This  subpart  applies  to: 


(a)  All  Federal  mineral  leases  onshore 
and  on  the  Outer  Continental  Shelf 
(OCS);  and  <i 

(b)  All  federally-administered  mineral 
leases  on  Indian  tribal  and  individued 
Indian  mineral  owners'  lands,  regardless 
of  the  statutory  authority  under  which 
the  lease  was  issued  or  maintained. 

§290.102    What  definitions  apply  to  this 
subpart? 

Assessment  means  any  fee  or  charge 
levied  or  imposed  by  the  Secretary  or  a 
delegated  State  other  than: 

(1)  The  principal  amount  of  any 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share  or  proceed  of  sale; 

(2)  Any  interest;  or 

(3)  Any  civil  or  criminal  penalty. 
Delegated  State  means  a  State  to 

which  MMS  has  delegated  authority  to 
perform  royalty  management  functions 
under  an  agreement  or  agreements 
under  regulations  at  30  CFR  part  227. 

Designee  means  the  person  designated 
by  a  lessee  under  30  CFR  218.52  to 
make  all  or  part  of  the  royalty  or  other 
payments  due  on  a  lease  on  the  lessee's 
behalf. 

IBLA  means  the  Interior  Board  of 
Land  Appeals. 

Indian  lessor  means  an  Indian  tribe  or 
individual  Indian  mineral  owner  with  a 
beneficial  or  restricted  interest  in  a 
property  that  is  subject  to  a  lease  issued 
or  administered  by  the  Secretary  on 
behalf  of  the  tribe  or  individual  Indian 
mineral  owner. 

Lease  means  any  agreement 
authorizing  exploration  for  or  extraction 
of  any  mineral,  regardless  of  whether 
the  instrument  is  expressly 
denominated  as  a  "lease,"  including 
any: 

(1)  Contract: 

(2)  Net  profit  share  arrangement; 

(3)  Joint  venture;  or 

(4)  Agreement  the  Secretary  approves 
under  the  Indian  Mineral  Development 
Act,  25U.S.C.  2101  etseq. 

Lessee  means  any  person  to  whom  the 
United  States,  or  the  United  States  on 
behalf  of  an  Indian  tribe  or  individual 
Indian  mineral  owner,  issues  a  lease 
subject  to  this  subpart,  or  any  person  to 
whom  all  or  part  of  the  lessee's  interest 
or  operating  rights  in  a  lease  subject  to 
this  subpart  has  been  assigned. 

Notice  of  Order  means  me  notice  that 
MMS  or  a  delegated  State  issues  to  a 
lessee  that  informs  the  lessee  that  MMS 
or  the  delegated  State  has  issued  an 
order  to  the  lessee's  designee. 

Obligation  means: 

(1)  A  lessee's,  designee's  or  payor's 
duty  to: 

(i)  Deliver  oil  or  gas  royalty  in  kind; 
or 

(ii)  Make  a  lease-related  payment, 
including  royalty,  minimum  royalty. 


rental,  bonus,  net  profit  share,  proceeds 
of  sale,  interest,  penalty,  civil  penalty, 
or  assessment;  and 

(2)  The  Secretary's  duty  to: 

(i)  Take  oil  or  gas  royalty-in-kind;  or 
(ii)  Make  a  lease-related  pajnnent, 
refund,  offset,  or  credit,  including 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share,  proceeds  of  sale,  or 
interest. 

(3)  The  obligations  identified  in 
paragraphs  (l)(i)  and  (2)(i)  of  this 
definition  are  nonmonetary  obligations. 
The  obligations  identified  in  paragraphs 
(l)(ii)  and  (2)(ii),  including  the 
requirement  to  compute  the  amount  of 
such  obligations,  are  monetary 
obligations. 

Order  for  purposes  of  this  subpart 
only,  means  any  document  issued  by 
the  MMS  Director,  MMS  RMP,  or  a 
delegated  State  that  contains  mandatory 
or  ordering  language  that  requires  the 
recipient  to  do  any  of  the  following  for 
any  lease  subject  to  this  subpart:  report, 
compute,  or  pay  royalties  or  other 
obligations,  report  production,  or 
provide  other  information. 

(1)  Order  includes: 

(i)  An  order  to  pay  or  to  compute  and 
pay;  and 

(ii)  An  MMS  or  delegated  State 
decision  to  deny  a  lessee's,  designee's, 
or  payor's  written  request  that  asserts  an 
obligation  due  the  lessee,  designee  or 
payor. 

(2)  Order  does  not  include: 
(i)  A  non-binding  request, 

information,  or  guidance,  such  as: 

(A)  Advice  or  guidance  on  how  to 
report  or  pay,  including  a  valuation 
determination,  unless  it  contains 
mandatory  or  ordering  language;  and 

(B)  A  policy  determination; 
(ii)  A  subpoena; 

(iii)  An  order  to  pay  that  MMS  issues 
to  a  refiner  or  other  person  involved  in 
disposition  of  royalty  taken  in  kind;  or 

(iv)  A  Notice  of  Noncompliance  or  a 
Notice  of  Civil  Penalty  issued  under  30 
U.S.C.  1719  and  30  CFR  part  241,  or  a 
decision  of  an  administrative  law  judge 
or  of  the  IBLA  following  a  hearing  on 
the  record  on  a  Notice  of 
Noncompliance  or  Notice  of  Civil 
Penalty. 

Party  means  MMS,  any  person  who 
files  a  Notice  of  Appeal,  and  any  person 
who  files  a  Notice  of  Joinder  in  an 
appeal  under  this  subpart. 

§  290.103    Who  may  file  an  appeal? 

(a)  If  you  receive  an  order  that 
adversely  affects  you  or  your  lessee,  you 
may  appeal  that  order  except  as 
provided  under  §  290.104. 

(b)  If  you  are  a  lessee  and  you  receive 
a  Notice  of  Order,  and  if  you  contest  the 
order,  you  may  either  appeal  the  order 
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or  join  in  your  designee's  appeal  under 
§290.106. 

§  290.1 04    What  may  I  not  appeal  under  this 
subpart? 

You  may  not  appeal: 

(a)  An  action  that  is  not  an  order,  as 
defined  in  this  subpart;  or 

(b)  A  determination  of  the  surety 
amount  or  financial  solvency  under  30 
CFR  part  243,  subparts  B  or  C. 

§  290.1 05    How  do  I  appeal  an  order? 

(a)  You  may  appeal  an  order  to  the 
Director,  Minerals  Management  Service 
(MMS  Director),  by  filing  a  Notice  of 
Appeal  in  the  office  of  the  official 
issuing  the  order  within  30  days  from 
service  of  the  order. 

(1)  Within  the  same  30-day  period, 
you  must  file  in  the  office  of  the  official 
issuing  the  order  a  statement  of  reasons 
or  written  arguments  or  briefs  that 
include  the  arguments  on  the  facts  or 
laws  that  you  believe  justify  reversal  or 
modification  of  the  order. 

(2)  If  you  are  a  designee,  when  you 
file  your  Notice  of  Appeal  you  must 
serve  youi  Notice  of  Appeal  on  the 
lessees  for  the  leases  in  the  order  you 
appealed. 

(b)  You  may  not  request  and  will  not 
receive  an  extension  of  time  for  filing 
the  Notice  of  Appeal. 

(c)  If  the  office  of  the  official  issuing 
the  order  does  not  receive  the  Notice  of 
Appeal  within  the  time  provided  in 
paragraph  (a)  of  this  section,  the  Notice 
of  Appeal  will  be  considered  timely  if 
the  office  of  the  official  issuing  the  order 
receives: 

(1)  The  Notice  of  Appeal  not  later 
than  10  days  after  the  required  filing 
date;  and 

(2)  The  officer  with  whom  the  Notice 
of  Appeal  must  be  filed  determines  that 
the  Notice  of  Appeal  was  transmitted  to 
the  proper  office  before  the  filing 
deadline  in  paragraph  (a)  of  this  section. 

(d)  If  the  Notice  of  Appeal  is  filed 
after  the  grace  period  provided  in 
paragraph  (c)  of  this  section  and  was  not 
transmitted  to  the  proper  office  before 
the  filing  deadline  in  paragraph  (a)  of 
this  section,  the  MMS  Director  will  not 
consider  the  Notice  of  Appeal  and  the 
case  will  be  closed. 

(e)  The  officer  with  whom  the  Notice 
of  Appeal  is  filed  will  send  the  appeal 
and  accompanying  papers  to  the  MMS 
Director. 

(f)  The  MMS  Director  will  review  the 
record  and  render  a  decision  in  the  case. 

(g)  If  an  order  involves  Indian  leases, 
the  Deputy  Commissioner  of  Indian 
Affairs  will  exercise  the  functions 
vested  in  the  MMS  Director. 


§290.106    How  do  lessees  join  a 
designee's  appeal  and  how  does  joinder 
affect  the  appeal? 

(a)  If  you  are  a  lessee,  and  your 
designee  files  an  appeal  under 

§  290.103,  you  may  join  in  that  appeal 
within  30  days  after  you  receive  your 
designee's  Notice  of  Appeal  imder 
§  290.105(a)(2)  by  filing  a  Notice  of 
Joinder  with  the  office  or  official  that 
issued  the  order. 

(b)  If  you  join  in  an  appeal  under 
paragraph  (a)  of  this  section,  you  are 
deemed  to  appeal  the  order  jointly  with 
the  designee,  but  the  designee  must 
fulfill  all  requirements  imposed  on 
appellants  under  this  subpart  and  43 
CFR  part  4,  subparts  E  and  J.  You  may 
not  file  submissions  or  pleadings 
separately  from  the  designee. 

(c)  If  you  are  a  lessee  and  you  neither 
appeal  nor  join  in  your  designee's 
appeal  imder  this  section,  your 
designee's  actions  with  respect  to  the 
appeal  and  any  decisions  in  the  appeal 
bind  you. 

(d)  If  you  are  a  designee  and  you 
decide  to  discontinue  participation  in 
the  appeal,  you  must  serve  written 
notice  within  30  days  before  the  next 
submission  or  pleading  is  due  on: 

(1)  All  lessees  who  have  joined  in  the 
appeal  under  paragraph  (a)  of  this 
section; 

(2)  The  office  or  officer  with  whom 
any  subsequent  submissions  or 
pleadings  must  be  filed,  including  the 
IBLA;  and 

(3)  All  other  parties  to  the  appeal. 

(e)  If  you  have  joined  in  the  appeal 
under  paragraph  (a)  of  this  section,  and 
if  the  designee  notifies  you  imder 
paragraph  (d)  of  this  section  that  it 
declines  to  further  pursue  the  appeal, 
you  become  an  appellant  and  must  then 
meet  all  requirements  of  this  subpart 
and  43  CFR  part  4,  subparts  E  and  J,  as 
the  appellant. 

§  290.107    Where  are  the  rules  concerning 
the  effect  of  tt>e  Department  not  issuing  a 
decision  in  my  appeal  within  the  statutory 
time  frame? 

If  yoiu-  appeal  involves  monetary  or 
nonmonetary  obligations  imder  Federal 
oil  and  gas  leases,  the  rules  concerning 
the  effect  of  the  Department  not  issuing 
a  final  decision  in  your  appeal  within 
the  33-month  period  prescribed  under 
30  U.S.C.  1724(h)  are  located  in  43  CFR 
part  4,  subpart  J. 

§  290.1 08    How  do  I  appeal  to  the  IBLA? 

Any  party  to  a  case  adversely  affected 
by  a  final  decision  of  the  MMS  Director 
or  the  Deputy  Commissioner  of  Indian 
Affairs  under  this  subpart  shall  have  a 
right  of  appeal  to  the  IBLA  under  the 
procediu^s  provided  in  43  CFR  part  4, 
subpart  E. 


§  290.1 09    How  do  I  request  an  extension  of 
time? 

(a)  If  you  are  a  party  to  an  appeal 
imder  this  subpart,  and  you  need 
additional  time  after  the  appeal 
commences  under  43  CFR  4.904  for  any 
purpose: 

(1)  You  may  obtain  an  extension  of 
time  under  this  section;  and 

(2)  You  must  submit  a  written  request 
for  an  extension  of  time  to: 

(i)  The  office  or  official  with  whom 
you  must  file  a  document  before  the 
required  filing  date;  or 

(ii)  If  you  are  not  seeking  an  extension 
of  time  to  file  a  document,  to  the  office 
or  official  before  whom  the  appeal  is 
pending. 

(b)  If  you  are  an  appellant,  and  if  your 
appeal  involves  monetary  or 
nonmonetary  obligations  under  Federal 
oil  and  gas  leases,  you  must  agree  in 
writing  in  your  request  to  extend  the 
period  in  which  the  Department  must 
issue  a  final  decision  in  your  appeal 
under  30  U.S.C.  1724(h)  and  43  CFR 
4.906,  by  the  amount  of  time  for  which 
you  are  requesting  an  extension. 

(c)  If  you  are  any  other  party  to  an 
appeal  involving  monetary  or 
nonmonetary  obligations  under  Federal 
oil  and  gas  leases,  the  office  or  official 
with  whom  you  must  file  the  request 
may  require  you  to  submit  a  written 
agreement  signed  by  the  appellant  to 
extend  the  period  in  which  the 
Department  must  issue  a  final  decision 
in  the  appeal  under  43  CFR  4.906,  by 
the  amount  of  time  for  which  you  are 
requesting  an  extension. 

(d)  The  office  or  official  with  whom 
you  must  file  your  request  may  decline 
any  request  for  an  extension  of  time. 

(e)  You  must  serve  your  request  on  all 
parties  to  the  appeal. 

43  CFR  PART  4— DEPARTMENT 
HEARINGS  AND  APPEALS 
PROCEDURES 

13.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  R.S.  2478,  as  amended,  43 
U  S.C.  sec.  1201,  unless  otherwise  noted. 

14.  \n  43  CFR  part  4,  subpart  J  is 
added  to  read  as  follows. 

Subpart  J — Special  Rules  Applicable  to 
Appeals  Concerning  Federal  Oil  and  Gas 
Royalties  and  Related  Matters 

4.901  What  is  the  purpose  of  this  subpart? 

4.902  What  appeals  are  subject  to  this 
subpart? 

4.903  What  dehnitions  apply  to  this 
subpart? 

4.904  When  does  my  appeal  commence  and 
end? 

4.905  What  if  a  due  date  falls  on  a  day  the 
Department  or  relevant  office  is  not  open 
for  business? 
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4.906 


issie 


Vhat  if  the  Department  does  not 
a  decision  by  the  date  my  appeal 


en 
4.907 


ds' 


'  Vhat  if  an  IBLA  decision  requires 
M^  S  or  a  delegated  State  to  recalculate 
royi  hies  or  other  payments? 

'  Vhat  is  the  administrative  record  for 
ippeal  if  it  is  deemed  decided? 

1  low  do  I  request  an  extension  of 


4.908 

my 
4.909 

tim 

Authc^ty:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  St  q.,  396a  et  seq..  2101  et  seq.,  30 
U.S.C.  1  n  et  seq..  351  et  seq..  1001  et  seq., 
1701  et  i  eq.;  31  U.S.C  9701;  43  U.S.C.  1301 
et  seq..  1  331  et  seq.,  and  1801  et  seq. 

Subpart  J — Special  Rules  Applicable  to 
Appeal^  Concerning  Federal  Oil  and 
Gas  Roiyalties  and  Related  Matters 

§  4.901    What  is  the  purpose  of  this 
subpartt 

This  I ubpart  tells  you  how  the  time 
limits  cf  30  U.S.C.  1724(h)  apply  to 


appeals 


subject  to  this  subpart. 


§  4.902    What  appeals  are  subject  to  this 
subpart' ' 

(a)  Tlis  subpart  applies  to  appeals 
imder  3  D  CFR  part  290  in  effect  prior  to 
May  13  1 999  and  contained  in  die  30 
CFR.  parts  200  to  699,  edition  revised  as 
of  July  ;  .  1998,  30  CFR  part  290  subpart 
B,  and  ^  3  CFR  part  4,  subpart  E,  of 
Minerals  Management  Service  (MMS)  or 
delegated  State  orders  or  portions  of 
orders  concerning  payment  (or 
comput  ition  and  payment)  of  royalties 
and  oth  sr  payments  due,  and  delivery  or 
taking  cf  royalty  in  kind,  under  Federal 
oil  and  ;as  leases. 

(b)  Tl  is  subpart  does  not  apply  to 
appeals  of  orders,  or  portions  of  orders, 
that 

(1)  Involve  Indian  leases  or  Federal 
leases  f^r  minerals  other  than  oil  and 
gas;  or 

(2)  R^ate 
but  do 


rot 


to  Federal  oil  and  gas  leases 
involve  a  monetary  or 
nonmoiietary  obligation. 

§  4.903    What  definitions  apply  to  this 
sut>part' 

For  tie  purposes  of  this  subpart  only: 
Assessment  means  any  fee  or  charge 

levied  at  imposed  by  the  Secretary  or  a 

delegated  State  other  than: 

(1)  The  principal  amount  of  any 
royalty,  minimum  royalty,  rental,  bonus, 
net  prof  t  share  or  proceed  of  sale; 

(2)  Ai  y  interest;  or 

(3)  Ar  y  civil  or  criminal  penalty. 
Deleg  ited  State  means  a  State  to 

which  MMS  has  delegated  authority  to 
performj  royalty  management  functions 
imder  an  agreement  or  agreements 
under  3p  CFR  part  227. 

Desigi  jee  means  the  person  designated 
by  a  les!  ee  under  30  CFR  218.52  to 
make  al  or  part  of  the  royalty  or  other 


payments  due  on  a  lease  on  the  lessee's 
behalf. 

IBLA  means  the  Interior  Board  of 
Land  Appeals. 

Lease  means  any  agreement 
authorizing  exploration  for  or  extraction 
of  any  mineral,  regardless  of  whether 
the  instnunent  is  expressly 
denominated  as  a  "lease,"  including 
any: 

(1)  Contract; 

(2)  Net  profit  share  arrangement;  or 

(3)  Joint  ventxu-e. 

Lessee  means  any  person  to  whom  the 
United  States  issues  a  Federal  oil  and 
gas  lease,  or  any  person  to  whom  all  or 
part  of  the  lessee's  interest  or  operating 
rights  in  a  Federal  oil  and  gas  lease  has 
been  assigned. 

Monetary  obligation  means  a  lessee's, 
designee's  or  payor's  duty  to  pay,  or  to 
compute  and  pay,  any  obligation  in  any 
order,  or  the  Secretary's  duty  to  pay, 
refimd.  offset,  or  credit  the  amount  of 
any  obligation  that  is  the  subject  of  a 
decision  by  the  MMS  or  a  delegated 
State  denying  a  lessee's,  designee's,  or 
payor's  written  request  for  the  payment, 
refund,  offset,  or  credit.  To  determine 
the  amount  of  any  monetary  obligation, 
for  purposes  of  the  default  rule  of 
decision  in  §4.906  and  30  U.S.C. 
1724(h): 

(1)  If  an  order  asserts  a  monetary 
obligation  arising  from  one  issue  or  type 
of  underpayment  that  covers  multiple 
leases  or  production  months,  the  total 
obligation  for  all  leases  or  production 
months  involved  consdtutes  a  single 
monetary  obligation; 

(2)  If  an  order  asserts  monetary 
obligations  arising  from  different  issues 
or  tj^es  of  underpayments  for  one  or 
more  leases,  the  obligations  arising  from 
each  separate  issue,  subject  to  paragraph 
(1)  of  this  definition,  constitute  separate 
monetary  obligations;  and 

(3)  If  an  order  asserts  a  monetary 
obligation  with  a  stated  amount  of 
additional  royaldes  due,  plus  an  order 
to  perform  a  restructured  accoimting 
arising  from  the  same  issue  or  cause  as 
the  specifically  stated  imderpayment, 
the  stated  amount  of  royalties  due  plus 
the  estimated  amount  due  imder  the 
restructiued  accoimting,  subject  to 
paragraphs  (1)  and  (2)  of  this  definition, 
together  constitutes  a  single  monetary 
obligation. 

Nonmonetary  obligation  means  any 
duty  of  a  lessee  or  its  designee  to  deliver 
oil  or  gas  in  kind,  or  any  duty  of  the 
Secretary  to  take  oil  or  gas  royalty  in 
kind. 

Notice  of  Order  means  the  notice  that 
MMS  or  a  delegated  State  issues  to  a 
lessee  that  informs  the  lessee  that  MMS 
or  the  delegated  State  has  issued  an 
order  to  the  lessee's  designee. 


Obligation  means: 

(1)  A  lessee's,  designee's  or  payor's 
duty  to: 

(i)  Deliver  oil  or  gas  royalty  in  kind; 
or 

(ii)  Make  a  lease-related  payment, 
including  royalty,  minimum  royalty, 
rental,  bonus,  net  profit  sjjiare,  proceeds 
of  sale,  interest,  penalty,  civil  penalty, 
or  assessment;  and 

(2)  The  Secretary's  duty  to: 

(i)  Take  oil  or  gas  royalty  in  kind;  or 
(ii)  Make  a  lease-related  payment, 
refund,  offset,  or  credit,  including 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share,  proceeds  of  sale,  or 
interest. 

Order  means  any  document  or  portion 
of  a  document  issued  by  the  MMS 
Director,  MMS  RMP,  or  a  delegated 
State,  that  contains  mandatory  or 
ordering  language  regarding  any 
monetary  or  nonmonetary  obligation 
under  any  Federal  oil  and  gas  lease  or 
leases. 

(1)  Order  includes  but  is  not  limited 
to  the  following: 

(i)  An  order  to  pay; 

(ii)  A  MMS  or  delegated  State 
decision  to  deny  a  lessee's,  designee's, 
or  payor's  written  request  that  asserts  an 
obligation  due  the  lessee,  designee  or 
payor. 

(2)  Order  does  not  include: 
(i)  A  non-binding  request, 

information,  or  guidance,  such  as: 

(A)  Advice  or  guidance  on  how  to 
report  or  pay,  including  valuation 
determination,  unless  it  contains 
mandatory  or  ordering  language;  and 

(B)  A  policy  determination; 
(ii)  A  subpoena; 

(iii)  An  order  to  pay  that  MMS  issues 
to  a  refiner  or  other  person  involved  in 
disposition  of  royalty  taken  in  kind;  or 

(iv)  a  Notice  of  Noncompliance  or  a 
Notice  of  Civil  Penalty  issued  under  30 
U.S.C.  1719  and  30  CFR  part  241,  or  a 
decision  of  an  administrative  law  judge 
or  of  the  IBLA  following  a  hearing  on 
the  record  on  a  Notice  of 
Noncompliance  or  Notice  of  Civil 
Penalty. 

Party  means  MMS,  any  person  who 
files  a  Notice  of  Appeal  under  30  CFR 
part  290  in  effect  prior  to  May  13,  1999 
and  contained  in  the  30  CFR,  parts  200 
to  699,  edition  revised  as  of  July  1,  1998, 
30  CFR  part  290  subpart  B,  or  43  CFR 
part  4,  subpart  E,  and  any  person  who 
files  a  Notice  of  Joinder  in  an  appeal 
under  30  CFR  part  290,  subpart  B. 

Payor  means  any  person  responsible 
for  reporting  and  paying  royalties  for 
Federal  oil  and  gas  leases  for  production 
before  September  1,  1996. 
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§  4.904    When  does  my  appeal  commence 
and  end? 

For  purposes  of  the  period  in  which 
the  Department  must  issue  a  final 
decision  in  your  appeal  under  §  4.906: 

(a)  If  you  filed  yovir  Notice  of  Appeal 
and  initial  Statement  of  Reasons  with 
MMS  before  August  13,  1996,  your 
appeal  commenced  on  August  13,  1996; 

(b)  If  you  filed  your  Notice  of  Appeal 
or  initial  Statement  of  Reasons  with 
MMS  after  August  13,  1996,  under  30 
CFR  part  290,  in  effect  prior  to  May  13, 
1999  and  contained  in  the  30  CFR,  parts 
200  to  699,  edition,  revised  as  of  July  1, 
1998,  your  appeal  commenced  on  the 
date  MMS  received  your  Notice  of 
Appeal,  or  if  later,  the  date  MMS 
received  your  initial  Statement  of 
Reasons; 

(c)  If  you  filed  your  Notice  of  Appeal 
under  30  CFR  part  290,  subpart  B,  your 
appeal  commenced  on  the  date  MMS 
received  your  Notice  of  Appeal. 

(d)  Your  appeal  ends  on  the  same  day 
of  the  month  of  the  33rd  calendar  month 
after  your  appeal  commenced  under 
paragraph  (a),  (b),  or  (c)  of  this  section, 
plus  the  number  of  days  of  any 
applicable  time  extensions  under 
§4.909  or  30  CFR  290.109.  If  the  33rd 
calendar  month  after  your  appeal 
commenced  does  not  have  the  same  day 
of  the  month  as  the  day  of  the  month 
your  appeal  commenced,  then  the  initial 
33-month  period  ends  on  the  last  day  of 
the  33rd  calendar  month. 

§  4.905    What  if  a  due  date  falls  on  a  day 
the  Department  or  relevant  office  is  not 
open  for  business? 

If  a  due  date  under  this  subpart  falls 
on  a  day  the  relevant  office  is  not  open 
for  business  (such  as  a  weekend.  Federal 
holiday,  or  shutdown),  the  due  date  is 
the  next  day  the  relevant  office  is  open 
for  business. 

§  4.906    What  if  the  Department  does  not 
Issue  a  decision  by  the  date  my  appeal 
ends? 

(a)  If  the  IBLA  or  an  Assistant 
Secretary  (or  the  Secretary  or  the 
Director  of  OHA)  does  not  issue  a  final 
decision  by  the  date  an  appeal  ends 
under  §  4.904(d),  then  under  30  U.S.C. 
1724(h)(2),  the  Secretary  will  be  deemed 
to  have  decided  the  appeal: 

(1)  In  favor  of  the  appellant  for  any 
nonmonetary  obligation  at  issue  in  the 
appeal,  or  any  monetary  obligation  at 
issue  in  the  appeal  with  a  principal 
amount  of  less  than  $10,000; 

(2)  In  favor  of  the  Secretary  for  any 
monetary  obligation  at  issue  in  the 
appeal  with  a  principal  amount  of 
$10,000  or  more. 

(b)(1)  If  your  appeal  ends  before  the 
MMS  Director  issues  a  decision  in  your 


appeal,  then  the  provisions  of  paragraph 
(a)  of  this  section  apply  to  the  monetary 
and  nonmonetary  obligations  in  the 
order  that  you  contested  in  your  appeal 
to  the  Director. 

(2)  If  the  MMS  Director  issues  a 
decision  in  your  appeal  before  your 
appeal  ends,  and  if  you  appealed  the 
Director's  decision  to  IBLA  under  43 
CFR  part  4,  subpart  E,  then  the 
provisions  of  paragraph  (a)  of  this 
section  apply  to  the  monetary  and 
nonmonetary  obligations  in  the 
Director's  decision  that  you  contested  in 
your  appeal  to  IBLA. 

(3)  If  the  MMS  Director  issues  a 
decision  in  your  appeal,  and  if  you  did 
not  appeal  the  Director's  decision  to 
IBLA  within  the  time  required  under  30 
CFR  part  290  in  effect  prior  to  May  13, 
1999  and  contained  in  the  30  CFR,  parts 
200  to  699,  edition  revised  as  of  July  1. 

1998  (for  appeals  filed  before  May  13, 

1999  or  30  CFR  part  290  subpart  B  (for 
appeals  filed  on  or  after  May  13,  1999 
and  43  CFR  part  4,  subpart  E,  then  the 
MMS  Director's  decision  is  the  final 
decision  of  the  Department  and  30 
U.S.C.  1724(h)(2)  has  no  application. 

(c)  If  the  IBLA  issues  a  decision  before 
the  date  your  appeal  ends,  that  decision 
is  the  final  decision  of  the  Department 
and  30  U.S.C.  1724(h)(2)  has  no 
application.  A  petition  for 
reconsideration  does  not  extend  or 
renew  the  33-month  period. 

(d)  If  any  part  of  the  principal  amount 
of  any  monetary  obligation  is  not 
specifically  stated  in  an  order  or  MMS 
Director's  decision  and  must  be 
computed  to  comply  with  the  order  or 
MMS  Director's  decision,  then  the 
principal  amount  referred  to  in 
paragraph  (a)  of  this  section  means  the 
principal  amount  MMS  estimates  you 
would  be  required  to  pay  as  a  result  of 
the  computation  required  imder  the 
order,  plus  any  amount  due  stated  in  the 
order. 

§  4.907    What  If  an  IBLA  decision  requires 
MMS  or  a  delegated  State  to  recalculate 
royalties  or  other  payments? 

(a)  An  IBLA  decision  modifying  an 
order  or  an  MMS  Director's  decision 
and  requiring  MMS  or  a  delegated  State 
to  recalculate  royalties  or  other 
payments  is  a  final  decision  in  the 
administrative  proceeding  for  purposes 
of  30  U.S.C.  1724(h). 

(b)  MMS  or  the  delegated  State  must 
provide  to  IBLA  and  all  parties  any 
recalculation  IBLA  requires  under 
paragraph  (a)  of  this  section  within  60 
days  of  receiving  IBLA's  decision. 

(c)  There  is  no  further  appeal  within 
the  Department  from  MMS's  or  the 
State's  recalculation  under  paragraph  (b) 
of  this  section. 


(d)  The  IBLA  decision  issued  under 
paragraph  (a)  of  this  section  together 
with  recalculation  under  paragraph  (b) 
of  this  section  are  the  final  action  of  the 
Department  that  is  judicially  reviewable 
under  5  U.S.C.  704. 

§  4.908    What  is  the  administrative  record 
for  my  appeal  if  it  is  deemed  decided? 

If  your  appeal  is  deemed  decided 
under  §  4.906,  the  record  for  your 
appeal  consists  of: 

(a)  The  record  established  in  an 
appeal  before  the  MMS  Director; 

fb)  Any  additional  correspondence  or 
submissions  to  the  MMS  Director; 

(c)  The  MMS  Director's  decision  in  an 
appeal; 

(d)  Any  pleadings  or  submissions  to 
the  IBLA;  and 

(e)  Any  IBLA  orders  and  decisions. 

§  4.909    How  do  I  request  an  extension  of 
time? 

(a)  If  you  are  a  party  to  an  appeal 
subject  to  this  subpart  before  the  IBLA, 
and  you  need  additional  time  after  an 
appeal  commences  for  any  purpose,  you 
may  obtain  an  extension  of  time  under 
this  section. 

(b)  You  must  submit  a  written  request 
for  an  extension  of  time  before  the 
required  filing  date. 

(1)  You  must  submit  your  request  to 
the  IBLA  at  Interior  Board  of  Land 
Appeals,  4015  Wilson  Boulevard, 
Arhngton,  Virginia  22203,  using  the 
U.S.  Postal  Service,  a  private  deHvery  or 
courier  service,  hand  delivery  or  telefax 
to (703)  235-8349; 

(2)  If  you  file  a  document  by  telefax, 
you  must  send  an  additional  copy  of 
yoiu-  document  to  the  IBLA  using  the 
U.S.  Postal  Service,  a  private  dehvery  or 
courier  service  or  hand  delivery  so  that 
it  is  received  within  5  business  days  of 
your  telefax  transmission. 

(c)  If  you  are  an  appellant,  in  addition 
to  meeting  the  requirements  of 
paragraph  (b)  of  this  section,  you  must 
agree  in  writing  in  yoxii  request  to 
extend  the  period  in  which  the 
Department  must  issue  a  final  decision 
in  your  appeal  under  §  4.906  by  the 
amount  of  time  for  which  you  are 
requesting  an  extension. 

(d)  If  you  are  any  other  party,  the 
IBLA  may  require  you  to  submit  a 
written  agreement  signed  by  the 
appellant  to  extend  the  period  in  which 
the  Department  must  issue  » final 
decision  in  the  appeal  under  §  4.906  by 
the  amount  of  time  for  which  you  are 
requesting  an  extension. 

(e)  The  IBLA  has  the  discretion  to 
decline  any  request  for  an  extension  of 
time. 
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(f)  Yoii  must  serve  your  request  on  all 
parties  jo  the  appeal. 

[FR  Doc.  99-11816  Filed  5-12-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 12,  23,  and  52 
[FAR  Cas4  97-033] 
RIN  9000-AI19 


Federal 

Pollution 

Water 


Acquisition  Regulation; 
Control  and  Clean  Air  and 


Department  of  Defense  (DoD). 
Services  Administration  (GSA), 
Aeronautics  and  Space 
Administiation  (NASA). 
ACTION:  Pi  oposed  rule. 


AGENaES 

General 
and  Natiohal 


SUMMARY 

Acquisidd 
Acquisition 
proposing 
Acquisitic  n 
Subpart  2$ 
Improvem/ents 
implemen  ted 
Protection 
to  identifv 
informat 
their  invo 
of  die 
Water  Act 
the  perfi 
contracts 
eliminates 
offerors 
changes 


icn 


and 


The  Civilian  Agency 
n  Council  and  the  Defense 
Regulations  Council  are 
to  amend  the  Federal 

Regidation  (FAR)  to  remove 
.1,  52.223-1,  and  52.223-2. 
that  are  being 
by  the  Environmental 
Agency  (EPA)  will  enable  it 
and  provide  more  up-to-date 
on  facilities  that,  because  of 
vemeni  in  criminal  violations 
Cle^n  Air  Act  (CAA)  or  Clean 
(CWA),  may  not  be  used  in 
orlnance  of  Government 
(Mthough  this  amendment 
the  certification  biu'den  on 
bidders,  the  proposed 
re  present  no  change  to 

_  Federal  policy  that  until 
is  EPA  determines  that  the 
giv  ng  rise  to  criminal  CAA  or 
violations  have  been  corrected,  a 
officer  must  not  award  a 
be  performed  by  convicted 
ineligible  facilities. 
Coi  tunents  should  be  submitted 
before  July  12,  1999.  to  be 

in  the  formulation  of  a  final 


longstandi  ng 

such  time 

causes 

CWA 

contracting 

contract  tc 

persons  at 

DATES: 

on  or 

considerec 

rule. 

ADDRESSES :  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (NfVR),  Attn:  Laurie  Duarte. 
1800  F  Str((et,  NW,  Room  4035, 
Washingtoi,  DC  20405. 

E-mail  comments  submitted  over 
Internet  sh  suld  be  addressed  to: 
farcase.97-033@gsa.gov. 

Please  ci  te  FAR  case  97-033  in  all 
corresponc  ence  related  to  this  case. 
FOR  FURTH!  R  INFORMATION  CONTACT:  The 
FAR  Secre'  ariat.  Room  4035,  GS 
Building,  \  Washington,  DC  20405,  (202) 
501-4755,  or  information  pertaining  to 


status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Paul 
Linfield,  Procurement  Analyst,  at  (202) 
501-1757.  Please  cite  FAR  case  97-033. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  306  of  the  Clean  Air  Act 
(CAA),  42  U.S.C.  7606,  and  Section  508 
of  the  Clean  Water  Act  (CWA),  33  U.S.C. 
1368,  prohibit  award  of  a  Federal 
contract  to  any  person  who  has  been 
convicted  of  various  violations  under 
the  Acts  if  the  convicted  person  owns, 
leases  or  supervises  the  facility  at  which 
the  violation(s)  occiured,  and  any  part 
of  the  contract  will  be  performed  at  the 
violating  facility.  This  ineligibility 
begins  the  moment  a  judgment  of 
conviction  is  entered.  The  statutes 
provide  that  the  ineligibility  for  contract 
award  remains  in  effect  until  the  EPA 
Administrator  certifies  that  the 
conditions  giving  rise  to  the  conviction 
have  been  corrected.  To  ensure  that 
awards  are  made  only  to  eligible 
facilities,  FAR  Subpart  23.1  provides  at 
section  23.105,  that  an  offeror  must 
certify  whether  it  proposes  to  use  a 
facility  that  is  on  the  EPA  List  of 
Violating  Facilities  and  that  it  will 
notify  the  contracting  officer  before 
award,  if  it  receives  from  EPA  notice 
that  EPA  is  considering  listing  the 
facihty  (FAR  52.223-1,  Clean  Air  and 
Water  Certification). 

The  FAR  previously  has  considered 
different  methods  of  enforcing  the  CAA 
and  CWA  ineligibility  provisions.  The 
Federal  Acquisition  Streamlining  Act  of 
1994  (Pub.  L.  103-355,  Section  8301(g), 
42  U.S.C.  7606  note)  prohibited  the  use, 
in  commercial  item  acquisitions,  of  a 
certification  or  a  contract  clause  to 
implement  the  otherwise  unchanged 
ineligibility  provisions  of  the  two 
statutes.  Section  4301(b)  of  the  Clinger- 
Cohen  Act  of  1996  (Pub.  L.  104-106) 
required  the  Administrator  for  Federal 
Procurement  Policy  to  issue  for  public 
comment  a  proposal  to  remove  from  the 
FAR  those  certification  requirements 
that  were  not  specifically  imposed  by 
statute.  The  FAR  published  a  final  rule 
in  the  Federal  Register  at  61  FR  233  on 
January  2,  1997  (FAR  Case  96-312). 
implementing  the  CAA  and  CWA 
amendments  for  conunercial  items,  but 
retained  the  certification  for  other 
acquisitions  as  the  least  burdensome 
and  most  effective  means  of  ensuring 
that  Government  contracts  were  not 
awarded  to  a  contractor  proposing  to 
use,  for  contract  performance,  a  listed 
facility  (62  FR  233). 

This  proposed  rule  would  remove 
FAR  Subpart  23.1,  the  certification  at 
FAR  52.223-1,  the  contract  clause  at 
FAR  52.223-2,  Clean  Air  and  Water, 


and  would  provide  agency  contracting 
officers  with  a  uniform  procedure  to 
determine  a  persons  eligibility  for  award 
of  a  Government  contract  or 
subcontract.  The  same  procedure  would 
apply  regardless  of  whether  the 
acquisition  is  for  a  commercial  item  or 
not.  FAR  Subpart  9.4  requires  that 
before  awarding  contracts  and 
approving  subcontracts,  agency 
contracting  officers  must  check  the  GSA 
List  of  Parties  Excluded  from  Federal 
Prociu-ement  and  Nonprocm-ement 
Programs  (GSA  List).  Internet  access  to 
the  GSA  List  is  available  (http:// 
www.amet.gov/epls).  Excluded  parties 
whose  ineligibility  is  limited  by  reason 
of  a  CAA  or  CWA  conviction  are 
identified  by  the  facility  and  conviction 
listing,  the  Cause  and  Treatment  Code 
"H"  annotation.  The  textual  content  of 
Code  H  is  provided  to  GSA  by  the  EPA 
Debarring  Official,  the  Federal  official 
with  the  delegated  responsibility  for 
determining  when  CAA  and  CWA- 
ineligible  parties  have  corrected  the 
conditions  giving  rise  to  their  criminal 
convictions. 

In  the  past,  certifications  served  to 
ensure  that  bidders  and  offerors  who 
were  convicted  of  violations  of  the  CAA 
and  CWA  identified  themselves  to 
Contracting  Officers.  This  mechanism 
supplemented  the  GSA  List  which, 
because  of  occasional  delays  and  lapses 
in  communicating  criminal  conviction 
information  to  EPA  officials,  might  not 
include  an  offeror  or  bidder  with  a 
recent  CAA  or  CWA  conviction.  The 
EPA  plans  to  improve  its  information 
systems  with  a  view  toward  making  the 
CAA  and  CWA  ineligibility  data  in  the 
GSA  List  as  complete  and  timely  as 
possible. 

By  improving  its  information  systems 
and  revising  the  Cause  and  Treatment 
Code,  EPA  believes  that  FAR  Subpart 
23.1  can  be  removed  without  having  a 
detrimental  effect  on  the  Government's 
environmental  policy.  Reliance  on  the 
GSA  List  provides  an  adequate 
mechanism  for  ensuring  that  agency 
contracting  officers  do  not  award 
contracts  to  ineligible  offerors.  As  a 
result  of  these  developments,  the 
necessity  for  a  certification  to  achieve 
compliance  with  the  CAA  and  CWA 
ineligibility  provisions  has  been 
significandy  diminished,  if  not 
eliminated. 

This  rule  also  would  remove  the 
contract  clause  at  FAR  52.223-2.  This 
clause  states  that  the  contractor  agrees 
to  comply  with  the  CAA  and  CWA. 
Neither  statute  requires  that  such  a 
clause  be  included  in  Federal  contracts 
and  subcontracts.  The  elimination  of  the 
clause  in  no  way  would  diminish  the 
Government's  abiUty  to  enforce  the  CAA 
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and  CWA  requirements  that  apply  to 
efforts  performed  under  Federal 
contracts. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601,  et  seq., 
because  generally  less  than  50  facilities 
a  year  are  ineligible  for  contract  awaird 
as  a  result  of  convictions  for  violations 
of  the  CAA  or  CWA.  An  hiitial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  97-033),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.]  is  deemed  to  apply 
because  the  proposed  rule  would 
eliminate  an  information  collection 
requirement  approved  imder  0MB 
Control  Number  9000-0021. 
Accordingly,  a  request  to  remove  the 
requirement  will  be  submitted  to  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 


List  of  Subjects  in  48  CFR  Parts  1,  12, 
23, and  52 

Government  procurement. 

Dated:  May  7,  1999. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  1,  12,  23,  and 
52  are  amended  as  set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
Parts  1,  12,  23,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  Section  1.106  is  amended  in  the 
introductory  text  by  removing  the  word 
"ten"  and  adding  "10";  and  in  the  table 
following  the  introductory  paragraph  by 
removing  FAR  segment  "52.223-1"  and 
its  corresponding  0MB  Control  Number. 
"9000-0021". 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

3.  Section  12.503  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b);  removing  paragraph 
(b)(1);  redesignating  (b)(2)  and  (b)(3)  as 
(b)(1)  and  (b)(2),  respectively;  removing 
paragraph  (b)(4);  and  redesignating 
paragraph  (b)(5)  as  (b)(3). 

12.503    Applicability  of  certain  laws  to 
Executive  agency  contracts  for  the 
acquisition  of  commercial  items. 


(b)  Certain  requirements  of  the 
following  laws  are  not  applicable  to 
executive  agency  contracts  for  the 
acquisition  of  commercial  items: 


12.504    Applicability  of  certain  laws  to 
subcontracts  for  the  acquisition  of 
commercial  items. 

4.  Section  12.504  paragraph  (b)  is 
revised  to  read  as  follows: 

***** 

(b)  The  requirements  for  a  certificate 
and  clause  under  the  Contract  Work 
Hours  and  Safety  Standards  Act,  40 
U.S.C.  327,  et  seq.,  (see  Subpart  22.3) 
are  not  applicable  to  subcontracts  at  any 
tier  for  the  acquisition  of  commercial 
items  or  commercial  components. 


PART  23— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

23.1     [Reserved] 

5.  Subpart  23.1  is  removed  and 
reserved. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.223-1     [Removed  and  Reserved] 

6.  Section  52.223-1  is  removed  and 
reserved. 

52.223-2    [Removed  and  Reserved] 

7.  Section  52.223-2  is  removed  and 
reserved. 

|FR  Doc.  99-12154  Filed  5-12-99;  8:45  am] 

BILLING  CODE  6820-EP-P 


OL 
64 


ISS 
92 


MY 


13 


99! 


IMI 


Thursday 
May  13,  1999 


Part  XII 

Department  of  the 
Interior^ 

Fish  and  Wildlife  Service 


Migratory  Bird  Hunting;  Intent  To  Prepare 
an  Environmental  Impact  Statement  on 
White  Goose  Management;  Notice 


26268 


Federal  Register /Vol.  64.  No.  92/Thursday,  May  13,  1999/Notices 


DEPARIMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Migratory  Bird  Hunting;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement  on  White  Goose 
Manageiiient 

agency:  ^ish  and  Wildlife  Service, 

Interior. 

ACTION:  I^otice  of  intent. 


SUMMARY;  The  U.S.  Fish  and  Wildlife 
Service  (service  or  "we")  is  issuing  this 
notice  to  advise  the  public  that  we  are 
initiating  efforts  to  prepare  an 
Environn  lental  Impact  Statement  (EIS) 
that  cons  ders  a  range  of  management 
altemativ  es  aimed  at  addressing 
populatic  n  expansion  of  lesser  snow 
geese,  Ross'  snow  geese,  and  greater 
snow  geese  (white  geese).  This  notice 
describes  possible  alternatives,  invites 
public  participation  in  the  scoping 
process  ftir  preparing  the  EIS,  and 
identifies  the  Service  official  to  whom 
questions  and  comments  may  be 
directed,  i'otential  sites  of  public 
scoping  r  leetings  in  important  white 
goose  mij  ration  and  wintering  areas  are 
yet  to  be  ( ietermined.  A  notice  of  public 
meetings  with  the  locations,  dates,  and 
times  wil  be  published  in  the  Federal 
Register. 

DATES:  W  itten  comments  regarding  EIS 
scoping  s  lould  be  submitted  by  July  12, 
1999,  to  t  le  address  below. 
A00RESS55:  Written  comments  should 
be  sent  toithe  Chief,  Office  of  Migratory 
Bird  Man  igement,  U.S.  Fish  and 
Wildlife  5  ervice.  Department  of  the 
Interior,  r  is  634— ARLSQ,  1849  C  Street 
NfW.,  Washington,  DC  20240.  The  public 
may  insp<  ct  comments  during  normal 
business  lours  in  room  634 — Arlington 
Square  Bililding,  4401  N.  Fairfax  Drive, 
Arlington  Virginia. 

FOR  FURTK  ER  INFORMATION  CONTACT:  Mr. 
.Vndrew,  Chief,  Office  of 
Bird  Management,  U.S.  Fish 
and  Wild!  ife  Service,  Department  of  the 
Interior,  ('03)  358-1714. 
SUPPLEME  fTARY  INFORMATION:  With 
regard  to  1  /lid-continent  light  geese, 
the  high  population  levels 


Jonathan 
Migratory 


because  o 


and  habitj  t  destruction  described 
below,  we  believe  that  management 
action  is  r  ecessary.  In  fact,  we 
promulgai  ed  regulations  on  February 
16,  1999,  64  FR  7507;  64  FR  7517)  that 


authorized  additional  methods  of  take  of 
light  geese  and  established  a 
conservation  order  for  the  reduction  of 
the  Mid-continent  Light  Goose 
Population.  In  issuing  those  regulations, 
we  indicated  that  we  would  initiate 
preparation  of  an  EIS  beginning  in  2000 
to  consider  the  effects  on  the  human 
environment  of  a  range  of  long-term 
resolutions  for  the  MCLG  population 
problem.  Those  regulations  were 
subsequently  challenged  in  Federal 
District  Court  by  several  animal  rights 
groups.  Though  the  judge  refused  to 
preliminarily  enjoin  the  program,  he  did 
indicate  a  likelihood  that  the  plaintiffs 
might  prevail  on  the  EIS  issue  when  the 
lawsuit  proceeded.  In  light  of  our  earlier 
commitment  to  prepare  an  EIS  on  the 
larger,  long-term  program  and  to 
preclude  further  litigation  on  the  issue, 
we  decided  to  withdraw  the  regulations 
and  to  begin  preparation  of  the  EIS  now. 

Mid-Continent  Light  Geese 

Lesser  snow  (Anser  c.  caerulescens) 
and  Ross'  (Anser  rossii)  geese,  that 
primarily  migrate  through  the  Central 
and  Mississippi  Flyways,  are 
collectively  referred  to  as  Mid-continent 
light  geese  (MCLG)  because  they  breed, 
migrate,  and  winter  in  the  "Mid- 
continent"  or  central  portions  of  North 
America.  They  are  referred  to  as  "light" 
geese  due  to  the  light  coloration  of  the 
white-phase  plumage  form,  as  opposed 
to  "dark"  geese  such  as  white-fronted 
geese  or  Canada  geese.  We  include  both 
plumage  forms  of  lesser  snow  geese 
(white,  or  "snow"  and  dark,  or  "blue") 
under  the  designation  light  geese. 

The  total  MCLG  population  is 
experiencing  a  high  population  growth 
rate  and  has  substantially  increased  in 
size  within  the  last  30  years.  Potential 
reasons  for  this  high  growth  rate  include 
decreased  harvest  rates,  availability  of 
waste  grains  in  agricultural  areas, 
establishment  of  refuges,  and  higher 
survival  rates.  The  total  MCLG 
population  is  comprised  of  two 
population  segments;  namely  the  Mid- 
continent  Population  (MCP)  and  the 
Western  Central  Flyway  Population 
(WCFP).  We  use  operational  surveys 
conducted  annually  on  wintering 
grounds  to  derive  a  winter  index  to  light 
goose  populations.  The  winter  index  of 
MCP  light  geese  has  more  than  tripled 
within  30  years  from  an  estimated 
800,000  birds  in  1969  to  approximately 


2.6  million  birds  in  1999  and  has 
increased  an  average  of  5%  per  year  for 
the  last  ten  years  (Abraham  et  al.  1996, 
USFWS  1998).  The  1999  MCP  winter 
index  of  2.6  million  geese  is  comprised 
of  approximately  2.4  million  lesser 
snow  geese  and  147,000  Ross'  geese. 
The  winter  index  of  WCFP  light  geese 
has  quadrupled  in  23  years  from  52,000 
in  1974  to  216,000  in  1997  (USFWS 
1997),  and  has  increased  an  average  of 
9%  per  year  for  the  last  ten  years 
(USFWS  1998).  Counts  of  light  geese 
wintering  in  Mexico  are  obtained  every 
3  years,  therefore  1997  represents  the 
last  year  that  a  total  WCFP  count  was 
made.  The  1997  WCFP  winter  index  of 
216,000  geese  is  comprised  of 
approximately  151,000  lesser  snow 
geese  and  65,000  Ross'  geese. 

The  total  MCLG  population  (MCP  and 
WCFP  combined),  based  on  the  1997 
and  1999  winter  indices,  is 
approximately  2.8  miUion  geese  (Table 
1).  In  1991,  the  Central  and  Mississippi 
Flyway  Councils  jointly  agreed  to  set 
lower  and  upper  management 
thresholds  for  the  MCP  of  snow  geese  at 
1.0  million  and  1.5  million, 
respectively,  based  on  the  winter  index. 
Therefore,  the  current  winter  index  of 
MCP  lesser  snow  geese  far  exceeds  the 
upper  management  threshold 
established  by  the  Flyway  Councils. 
Segments  of  the  total  MCLG  population 
have  also  exceeded  North  American 
Waterfowl  Management  Plan  (NAWMP) 
population  objectives,  which  are  also 
based  on  winter  indices.  The  MCP  lesser 
snow  goose  winter  index  of  2.4  million 
birds  far  exceeds  the  NAWMP 
population  objective  of  1  million  birds 
(USDOI  et  al.  1998).  The  lesser  snow 
goose  portion  of  the  WCFP  light  goose 
winter  index  is  estimated  to  be  151,000 
birds,  which  exceeds  the  NAWMP 
population  objective  of  110,000  birds 
(USDOI  et  al.  1998).  The  estimate  of  the 
Ross'  goose  component  of  the  total 
MCLG  population  winter  index  (WCFP 
and  MCP  combined)  is  approximately 
212,000  birds.  This  exceeds  the 
NAWMP  Ross'  goose  population 
objective  of  100,000  birds  (USDOI  et  al. 
1998).  We  compare  current  population 
levels  to  NAWMP  population  objectives 
to  demonstrate  that  the  total  MCLG 
population  has  increased  substantially 
over  what  is  considered  to  be  healthy 
population  level. 


Table  1  .—Components  of  the  Mid-Continent  Light  Goose  Population  (MCLG)  Winter  Index 


Species 


MCP" 


WCFRh 


Lesser  snoi  *  goose I      2,429,000  1  151,000  I      2,580,000 


Total  MCLG 


Flyway  council  goal ' 


NAWMP  goal" 


MCP 


1.0-1.5  million 


1,000,000 


WCFP 


110.000 


Total  MCLG 


1,110.000 
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Table  1  .—Components  of  the  Mid-Continent  Light  Goose  Population  (MCLG)  Winter  Index— Continued 


*^ 

MCP» 

WCFP" 

Total  MCLG 

Flyway  council  goal  i^ 

NAWMP  goal« 

Species 

MCP 

WCFP 

Total  MCLG 

Ross'  goose  

146,800 

65,000 

211,800 

N/A' 

N/A 

N/A 

100,000 

Total  

2,575,800 

216,000 

2,791 ,800 

N/A  

N/A 

N/A 

1,210.000 

"Mid-Continent  Population  (1999  index), 
b  Western  Central  Flyway  Population  (1997  index). 
<=  Represents  lower  and  upper  management  ttiresholds. 
<>  North  American  Waterfowl  Management  Plan  goals. 
'Not  applicable;  goal  not  developed. 


By  multiplying  the  current  MCLG 
December  index  of  2.8  million  birds  by 
an  adjustment  factor  of  1.6  (Boyd  et  al. 
1982),  we  derive  an  estimate  of  4.5 
million  breeding  birds  in  spring.  This  is 
corroborated  by  population  surveys 
conducted  on  light  goose  breeding 
colonies  during  spring  and  summer, 
which  suggest  that  the  breeding 
population  size  of  MCLG  is  in  excess  of 
five  million  birds  (D.  Caswell  pers. 
comm.).  The  estimate  of  4.5  million 
birds  does  not  include  non-breeding 
geese  or  geese  found  in  unsurveyed 
areas.  Therefore,  the  total  MCLG 
population  currently  far  exceeds  4.5 
million  birds. 

We  believe  that  the  MCLG  population 
has  exceeded  the  long-term  carrying 
capacity  of  its  breeding  habitat  and  must 
be  reduced.  These  geese  have  become 
seriously  injurious  to  their  arctic  and 
subarctic  habitat  and  habitat  important 
to  other  migratory  birds.  We  have 
described  previously  (February  16, 
1999;  64  FR  7517)  how  light  geese  have 
impacted  breeding  habitats  through 
their  feeding  actions,  which  triggers  a 
series  of  events  that  leads  to  long-term 
habitat  destruction.  Batt  (1997) 
summarized  the  results  of  numerous 
studies  that  have  investigated  the 
dynamics  of  the  MCLG  population  and 
the  impacts  it  is  having  on  breeding 
habitats.  We  believe  that  MCLG 
population  reduction  measiu^s  are 
necessary  to  prevent  further  habitat 
destruction  and  to  protect  the  remaining 
habitat  upon  which  nimierous  wildlife 
species  depend. 

Batt  (1997)  estimated  that  the  MCLG 
population  should  be  reduced  by  50% 
by  2005.  That  would  suggest  a  reduction 
from  the  1999  MCLG  winter  index  of 
approximately  2.8  million  birds  to 
approximately  1.4  million  birds.  Central 
and  Mississippi  Flyway  Council 
management  thresholds  for  MCP  lesser 
snow  geese  (not  including  WCFP  lesser 
snow  or  Ross'  geese)  rests  between  1.0 
and  1.5  million  birds,  based  on  the 
winter  index.  Therefore,  our  goal  to 
reduce  the  MCLG  population  to  1.4 
million  birds  by  2005  closely  parallels 


those  established  by  Flyway  Councils 
and  the  scientific  community.  Using 
previously  mentioned  conversion 
factors,  a  winter  index  of  1.4  million 
would  translate  to  a  minimum  estimate 
of  2.24  million  breeding  MCLG  in 
spring.  The  estimate  of  2.24  miUion 
birds  does  not  include  non-breeding 
geese  or  geese  found  in  imsurveyed 
areas.  Therefore,  the  total  MCLG  spring 
population  would  be  much  higher.  We 
plan  to  carefully  analyze  and  assess  the 
MCLG  reduction  on  an  aimual  basis, 
using  the  winter  index  and  other 
surveys,  to  ensure  that  the  populations 
are  not  over-harvested. 

Greater  Snow  Geese 

Greater  snow  geese  [Anser  c. 
atlanticus)  breed  in  the  eastern  Arctic  of 
Canada  and  Greenland  and  migrate 
southward  through  Quebec,  New  York, 
and  New  England  to  their  wintering 
groimds  in  the  mid-Atlantic  U.S.  The 
greater  snow  goose  population  has 
expanded  from  less  than  50,000  birds  in 
the  late  1960s  to  approximately  700,000 
today.  These  estimates  are  based  on 
operational  spring  surveys  conducted 
on  staging  areas  in  the  St.  Lavirrence 
Valley.  With  a  growth  rate  of  about  9% 
per  year,  the  population  is  expected  to 
reach  1,000,000  by  2002  and  2,000,000 
by  2010  (Batt  1998). 

Although  the  greater  snow  goose 
population  has  experienced  a  high 
growth  rate,  studies  in  the  Arctic  have 
not  documented  extensive  damage  to 
breeding  habitats  as  of  yet.  It  is 
estimated  that  the  population  is  only 
about  one-half  of  the  carrying  capacity 
of  the  site  of  the  largest  breeding  colony 
on  Bylot  Island.  However,  high 
populations  of  greater  snow  geese  are 
negatively  impacting  natural  marshes  in 
the  St.  Lawrence  estuary  and  some 
coastal  marshes  of  the  Mid-Atlantic  U.S 
(Batt  1998).  The  Arctic  Goose  Habitat 
Working  Group  recommended  that  the 
population  be  stabilized  by  the  year 
2002  at  between  800,000  to  1,000.000 
birds  (Batt  1998).  This  strategy  is 
intended  to  prevent  the  destruction  of 
arctic  habitat  that  is  likely  to  occur  if  the 


population  exceeds  the  carrying- 
capacity  of  breeding  areas. 

Past  Management  Actions 

We  have  attempted  to  cvirb  the  growth 
of  white  goose  populations  by 
increasing  bag  and  possession  limits 
and  extending  the  open  hunting  season 
length  for  white  geese  to  107  days,  the 
maximum  allowed  by  the  Migratory 
Bird  Treaty  between  the  U.S.  and 
Canada.  However,  due  to  the  rapid  rise 
in  white  goose  numbers  and  low  hunter 
success  rates,  the  harvest  rate  (the 
percentage  of  the  population  that  is 
harvested)  has  declined.  The  decline  in 
.harvest  rate  indicates  that  current 
'harvest  regulations  are  not  sufficient  to 
stabilize  or  reduce  population  growth 
rates. 

In  cooperation  with  our  State 
partners,  we  have  developed  several 
Regional  Action  Plans  (Gulf  Coast, 
Midwest,  and  Northern  Prairie)  in  the 
central  U.S.  to  implement  land 
management  activities  that  will  assist  in 
"reduction  of  the  MCLG  population. 
Such  activities  include  land 
management,  water  management, 
increasing  accessibility  of  State  and 
Federal  lands  to  hunters,  and 
development  of  public  outreach 
programs.  We  do  not  believe  that 
Regional  Action  Plans  alone  can  achieve 
MCLG  population  reduction  goals. 
However,  the  plans  will  compliment  the 
management  alternative  chosen  as  a 
result  of  the  HIS  process. 

On  February  16, 1999,  we  published 
two  rules  that  authorized  new  methods 
of  take  for  white  geese  (electronic  calls 
and  unplugged  shotguns;  64  FR  7507), 
and  established  a  conservation  order  for 
the  reduction  of  the  MCLG  population 
(64  FR  7517).  The  new  regulations  were 
made  available  only  to  States  in  the 
Mississippi  and  Central  Flyways. 
Several  animal  rights  groups 
subsequently  filed  a  legal  challenge  to 
the  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  upon 
which  the  implementation  of  the  rules 
were  based.  Although  the  judge  refused 
to  issue  an  injunction,  he  did  indicate 
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a  likeli  lood  that  plaintiffs  might 
succeec  on  their  argument  that  an  EIS 
should  nave  been  prepared.  In  order  to 
avoid  farther  litigation,  we  have 
decided  to  withdraw  those  regulations 
and  initiate  preparation  of  an  EIS.  The 
regulatipns  will  be  withdrawm  in  a 
separate  rulemaking  notice  in  the 
Federal  Register. 

Altema  ives 

We  ai  B  considering  the  following 
alternatives  as  a  result  of  public 
commeiits  received  on  the 
Environmental  Assessment.  After  the 
scoping  process,  we  will  develop  die 
ahemati  ves  to  be  included  in  the  EIS 
and  bas(  <  them  on  the  mission  of  the 
Service  md  comments  received  during 
scoping.  We  are  soliciting  your 
comments  on  issues,  alternatives,  and 
impacts  to  be  addressed  in  the  EIS. 

A.  No  Ai  rtion  Alternative 

Under  the  No  Action  Alternative,  no 
addition  il  regulatory  methods  or  direct 
populati  Dn  control  strategies  would  be 
authoriz  jd.  Normal  white  goose  hunting 
regxdatio  ns  that  existed  prior  to 
Februar)  16, 1999,  would  remain  in 
place. 

B.  New  f  egulatory  Alternatives 
(Propose  d  Action) 

This  a]  temative  seeks  to  provide  new 
regulator^'  options  to  wildhfe 
management  agencies  that  will  increase 
the  harve  st  of  white  geese  above  that 
which  re  iults  from  existing  hunting 
frameworks.  This  approach  may  include 
legalizatian  of  additional  himting 
methods  such  as  electronic  calls, 
unplugged  shotguns,  expanded  shooting 
hoiu-s,  an|d  baiting.  This  alternative  also 
includes  establishment  of  a 
conservai  ion  order  in  the  U.S.  to  reduce 
and/ or  sti  ibilize  white  goose 
populatic  ns.  A  conservation  order 
would  au  Lhorize  taking  of  white  geese 
after  the  i  lormal  framework  closing  date 
of  March  10,  through  August  31. 

The  int  snt  of  this  alternative  is  to 
significan  tly  reduce  or  stabilize  white 
goose  poj  ulations  without  threatening 
their  long  -term  health.  We  are  confident 
that  redu(  lion  or  stabihzation  efforts 
will  not  r  (suit  in  populations  falling 
below  eit  ler  the  lower  management 
threshold  >  established  by  Flyway 
Councils,  or  the  NAWMP  population 
objectives .  Monitoring  and  evaluation 
programs  are  in  place  to  estimate 
populatio  1  sizes  and  will  be  used  to 


prevent  over-harvest  of  these 
populations. 

C.  Direct  Population  Control  on 
Wintering  and  Migration  Areas  in  the 
U.S. 

This  alternative  would  involve  direct 
population  control  strategies  such  as 
trapping  and  culling  programs,  market 
hunting,  or  other  general  strategies  that 
would  result  in  the  killing  of  white 
geese  on  migration  and/or  wintering 
areas  in  the  U.S.  Some  of  these  types  of 
control  measures  coidd  involve  disposal 
of  large  numbers  of  carcasses. 

D.  Seek  Direct  Population  Control  on 
Breeding  Grounds  by  Canada 

This  alternative,  if  successful,  would 
involve  direct  population  control 
strategies,  such  as  trapping  and  culling 
programs,  market  hunting,  or  other 
general  strategies,  that  would  result  in 
killing  of  white  geese  on  breeding 
colonies  in  Canada.  Some  of  these  types 
of  control  measures  could  involve 
disposal  of  large  numbers  of  carcasses. 
We  do  not  have  the  authority  to 
implement  direct  population  control 
measures  on  migration  or  breeding  areas 
in  Canada.  Therefore,  this  alternative 
would  require  extensive  consultation 
with  Canada  in  order  to  urge 
implementation  of  control  measures  on 
breeding  areas.  Such  measures  may  or 
may  not  involve  active  U.S. 
participation. 

Issue  Resolution  and  Environmental 
Review 

The  primary  issue  to  be  addressed 
during  the  scoping  and  planning 
process  for  the  EIS  is  to  determine 
which  management  alternatives  for  the 
control  of  white  goose  populations  will 
be  analyzed.  We  will  prepare  a 
discussion  of  the  potential  effect,  by 
alternative,  which  will  include  the 
following  areas: 

(1)  White  goose  populations  and  their 
habitats. 

(2)  Other  bird  populations  and  their 
habitats. 

(3)  Effects  on  other  species  of  flora 
and  fauna. 

(4)  Socioeconomic  effects. 
Environmental  review  of  the 

management  action  will  be  conducted 
in  accordance  with  the  requirements  of 
the  National  Environmental  Policy  Act 
(NEPA),  as  appropriate.  This  Notice  is 
being  furnished  in  accordance  with  40 
CFR  1501.7,  to  obtain  suggestions  and 


information  from  other  agencies,  tribes, 
and  the  public  on  the  scope  of  issues  to 
be  addressed  in  the  EIS.  A  draft  EIS 
should  be  available  to  the  public  in  the 
fall  of  1999. 

Public  Scoping  Meetings 

A  schedule  of  public  scoping  meeting 
dates,  locations,  and  times  is  not 
available  at  this  time.  Notice  of  such 
meetings  will  be  published  in  the 
Federal  Register. 
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REMINDERS 

The  itemi  in  this  list  were 
editonallylcompiled  as  an  aid 
to  Federa  Register  users. 
Inclusion  pr  exclusion  from 
this  list  has  no  legal 
significance 

\ 

RULES  iaOING  INTO 
EFFECT!  MAY  13,  1999 

i 

AGRICULTURE 
DEPARTWENT 
Animal  add  Plant  Health 
Inspection)  Service 

Overtime  services  relating  to 
imports  and  exports: 
Commuted  traveltime 
allowances;  published  5- 

13-99 

AGRICULTURE 
DEPARTK^ENT 
Forest  Service 

Land  ownership  adjustments: 
Land  e)«;hanges;  technical 
amendment;  published  5- 
13-991 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticidesj  tolerances  in  food, 
animal  f  seds,  and  raw 
agncuitu  'al  commodities: 

Dipheny  amine;  published  5- 
13-99 

INTERIOR  DEPARTMENT 
Minerals  llanagenient 
Service 

Royalty  anj  offshore  minerals 
management  programs; 
order  ap  seals;  published  5- 
13-99 

INTERIOR!  DEPARTMENT 
Hearings  |nd  Appeals 
Office,  Interior  Department 

Royalty  anj  offshore  minerals 
managenent  programs; 
order  ap  jeals;  published  5- 
13-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  pnce  regulations: 
Compact  over-order  price 
regulal  ons — 

Milk  hiindlers; 
adm  nistration 
assessment  and 
eledronic  funds 
transfer;  published  5-3- 
99 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  plants — 
IEEE  rational  consensus 
standard;  safety 
systems;  power, 
instrumentation  and 


control  portions; 
incorporation  by 
reference;  published  4- 
13-99 
IEEE  national  consensus 
standard;  safety 
systems;  power, 
instrumentation  and 
control  portions; 
incorporation  by 
reference;  correction; 
published  5-4-99 
PERSONNEL  MANAGEMENT 
OFFICE 
Prevailing  rate  systems; 

published  4-13-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
CFM  International;  published 

4-13-99 
Eurocopter  France; 
published  4-28-99 
General  Electric  Co.; 
published  4-13-99 
International  Aero  Engines; 

published  4-13-99 
Pratt  &  Whitney;  published 
4-13-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order: 
Imported  cotton  and  cotton 
content  of  imported 
products;  supplemental 
assessment  calculation; 
comments  due  by  5-19- 
99;  published  4-19-99 
Soybean  promotion  and 
research  program; 
referendum;  comments  due 
by  5-17-99;  published  4-16- 
99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Johne's  disease  in  domestic 
animals;  comments  due 
by  5-21-99;  published  3- 
22-99 
Vinjses.  serums,  toxins,  etc.: 
Packaging  and  labeling — 
Veterinary  biological 
products;  comments 
due  by  5-17-99; 
published  3-18-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 


West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  grcundfish; 
comments  due  by  5-20- 
99;  published  5-5-99 

West  Coast  salmon; 
comments  due  by  5-17- 
99;  published  5-5-99 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 

Interference  proceedings; 
consideration  of 
interiocutory  rulings; 
comments  due  by  5-17- 
99;  published  3-16-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Bunk  beds;  safety  standards; 
comments  due  by  5-17-99; 
published  3-3-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Kentucky;  comments  due  by 
5-20-99;  published  4-20- 
99 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Califomia;  comments  due  by 
5-17-99;  published  4-16- 
99 

Illinois;  comments  due  by  5- 
17-99;  published  4-16-99 

Minnesota;  comments  due 
by  5-19-99;  published  4- 
19-99 

Ohio;  comments  due  by  5- 

20-99;  published  4-20  99 
Pennsylvania;  comments 

due  by  5-17-99;  published 

4-16-99 
Tennessee;  comments  due 

by  5-20-99;  published  4- 

20-99 

Texas;  comments  due  by  5- 
20-99;  published  4-20-99 
Air  quality  planning  purposes; 

designation  of  areas: 

California;  comments  due  by 
5-19-99;  published  5-5-99 

Texas;  comments  due  by  5- 
17-99;  published  4-16-99 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Potato  leaf  roll  virus 
resistance  gene  (orf1/orf2 
gene);  comments  due  by 
5-17-99;  published  3-17- 
99 

Radiation  protection  programs: 
Idaho  National  Engineering 
and  Environmental 


Laboratory;  waste 
characterization  program; 
documents  availability; 
comments  due  by  5-17- 
99;  published  4-16-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Iowa;  comments  due  by  5- 
17-99;  published  4-1-99 
Louisiana;  comments  due  by 
5-17-99;  published  4-1-99 
Nevada;  comments  due  by 
5-17-99;  published  4-1-99 
New  Mexico;  comments  due 
by  5-17-99;  published  4-5- 
99 
South  Dakota;  comments 
due  by  5-17-99;  published 
4-1-99 
Wyoming;  comments  due  by 
5-17-99;  published  4-1-99 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Funds  withdrawal;  methods; 
comments  due  by  5-21- 
99;  published  3-22-99 
FEDERAL  TRADE 
COMMISSION 
Industry  guides: 
Dog  and  cat  food  industry; 
comments  due  by  5-17- 
99;  published  3-18-99 
Dog  and  cat  food  industry; 
correction;  comments  due 
by  5-17-99;  published  4- 
13-99 
Law  book  industry; 
comments  due  by  5-17- 
99;  published  3-18-99 
Law  book  industry; 
correction;  comments  due 
by  5-17-99;  published  4- 
13-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Irradiation  in  production, 
processing,  and  handling 
of  food — 
Foods  treated  with 
ionizing  radiation; 
labeling  requirements; 
comments  due  by  5-18- 
99;  published  2-17-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
San  Diego  ambrosia; 
comments  due  by  5-19- 
99;  published  4-19-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
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reclamation  plan 

submissions: 

North  Dakota;  comments 

due  by  5-17-99;  published 

4-15-99 
Ohio;  comments  due  by  5- 

17-99;  published  4-16-99 
West  Virginia;  comments 

due  by  5-20-99;  published 

4-20-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Supply  management 
program;  hearing; 
comments  due  by  5-19- 
99;  published  4-19-99 

POSTAL  SERVICE 

International  Mail  Manual; 
Priority  Mail  Global 
Guaranteed;  enhanced 
expedited  sen/ice  from 
selected  U.S.  locations  to 
selected  European 
countries;  comments  due 
by  5-19-99;  published  4- 
19-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Revised  transfer  agent  form 
and  related  rule; 
comments  due  by  5-17- 
99;  published  3-31-99 
TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrimination  on 
basis  of  disability: 
Wheelchairs  and  other 
assistive  devices; 
compensation  for  damage; 


comments  due  by  5-18- 
99;  published  2-17-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

de  Havilland;  comments  due 

by  5-21-99;  published  4- 

23-99 
Agusta  S.p.A.;  comments 

due  by  5-18-99;  published 

3-19-99 

AlliedSignal  Inc.;  comments 
due  by  5-19-99;  published 
4-19-99 

Boeing;  comments  due  by 
5-21-99;  published  4-26- 
99 

Fokker;  comments  due  by 
5-17-99;  published  4-16- 
99 

LET  Aeronautical  Works; 
comments  due  by  5-19- 
99;  published  4-14-99 

New  Piper  Aircraft,  Inc.; 
comments  due  by  5-21- 
99;  published  3-23-99 

Pilatus  Aircraft  Ltd.; 
comments  due  by  5-19- 
99;  published  4-14-99 

Robinson  Helicopter  Co.; 
comments  due  by  5-21- 
99;  published  3-22-99 

Class  E  airspace;  comments 
due  by  5-17-99;  published 
4-1-99 

Class  E  airspace;  correction; 
comments  due  by  5-18-99; 
published  4-2-99 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  5-21-99; 
published  4-6-99 

TREASURY  DEPARTMENT 
Customs  Service 

Financial  and  accounting 

procedures: 

Duties,  taxes,  interest  and 
fees;  expanded  methods 
of  payment;  comments 
due  by  5-17-99;  published 
3-17-99 
Vessels  in  foreign  and 

domestic  trades: 

Vessel  equipment 
temporarily  landed  for 
repair;  comments  due  by 
5-17-99;  published  3-18- 
99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 


pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  531/P.L.  106-26 
To  authorize  the  President  to 
award  a  gold  medal  on  behalf 
of  the  Congress  to  Rosa 
Parks  in  recognition  of  her 
contributions  to  the  Nation. 
(May  4,  1999;  113  Stat.  50) 
Last  List  Mav  4.  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newfy 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message 

subscribe  PUBLAWS-L  Your 
Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  #hen  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  wfien  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 


the  top 


ine  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 
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212  MAIN  STREET 
FORESTVILLE  MD  20704 
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To  be  siire  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  <  ubscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  204()2-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  coii-espondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Proce9st>g  Code: 

*5468 

DYiS 
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Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 

,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


cost  of  my  order  is  $_ 


The  total 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  o  •  personal  name 


(Please  type  or  print) 


Additional  i  iddress/attention  line 


Street  addre  ss 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         [^ 

I I  VISA       I I  MasterCard  Account 


-D 


City,  State, 


OP  code 


Daytime  ph  jne  including  area  code 


'F*!,,...! /•__ 

1  hank  you  for 

^Credit  c.mA  expiration  Hafe)                                         ,      , 

'               '              your  order! 

Purchase  oitier  number  (optional ) 

May  we  matte  your  name/address  available  to  other  maaers?      V~\  |     | 


YES     NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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